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Rules  and  Regulations 


Faderal  iUgisl«r 
Vol.  62,  No.  197 

Friday,  October  10,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regutatory  documents  having  general 
applicability  and  legal  effect,  most  o(  wtiich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tittes  pursutftt  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superinterxlent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  tiM  8«cratary 

7CFRPart17 

Regulations  Qoveming  the  Financing 
of  Commercial  Sales  of  Agricultural 
Commodities 

AGBUCY:  Commodity  Credit  Corporatioii. 
action:  Final  rule. 


f:  This  rule  amends  r^ulations 
applicable  to  the  financing  of  &b  sale 
and  exportation  of  agricultural 
commodities  pursuant  to  title  I  of  the 
Agriciiltural  Trade  E)evelopment  and 
Assistance  Act  of  1954.  as  amended 
("Pub.  L.  480"). 

The  amendment  simplifies  the 
purchasing  procedures  and  shortens  the 
regulations.  The  purpose  of  these 
changes  is  to  keep  the  costs  of  the  Pub. 
L.  480,  title  I  program  as  low  as 
possible,  to  reflect  the  provisions  of  the 
Federal  Agricultural  Improvement  and 
Reform  Act  of  1996,  and  to  reduce  the 
public  reporting  burden. 

Executive  Order  12752  of  February 
25, 1991.  establishes  a  program  under 
title  I  of  Pub.  L.  480  to  be  implemented 
by  the  Secretary  of  Agriculture.  In 
accordance  with  section  406(c)  of  Pub. 
L.  480.  the  funds,  focilities.  and 
authorities  of  the  Commodity  Credit 
Corporation  are  used  to  carry  out  this 
program. 

EFFECTIVE  DATE:  This  rule  is  efCective 
November  10, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Connie  B.  Oelaplane.  Director.  P.L.  480 
Operations  Division,  Export  Credits, 
Foreign  Agricultiiral  Service,  Room 
4549,  South  Building.  Stop  1033,  U.S. 
Department  of  Agriculture.  1400 
Independence  Ave.,  SW.,  Washington, 
D.C.  20250-1033.  Telephone:  (202)  720- 
3664. 

SUPPlfMBfTARY  INFORMATKM:  This  final 
rule  is  issued  in  conformance  with 


Executive  Order  12866.  It  has  been 
determined  significant  for  the  purposes 
of  E.O.  12866  and,  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  ("OMB"). 

Regulatmy  FlexilMlitjr  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  The  Vice 
President.  Commodity  Credit 
Corporatibn  ("OCC"),  who  is  the 
General  Sales  Manager,  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
eliminates  some  existing  program 
requirements  which  should  make  it 
easier  for  firms  to  participate,  including 
small  businesses.  A  copy  of  this  final 
rule  has  been  submitted  to  the  General 
Counsel.  Small  Business 
Administration. 

Exacutive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48 
FR  2911*5  Uune  24,  1983). 

Pq»erwork  Reductiini  Act 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
the  Department  submitted  an  updated 
information  collection  package  to  the 
Office  of  Management  and  Budgets 
(OMB)  under  OMB  control  number 
0551-0005,  in  conjunction  with  the 
publication  of  the  proposed  rule  in  the 
Federal  Register  (see  "Background.'^ 
OMB  has  approved  the  estimated  tota) 
burden  of  455  hours  through  February 
28,  2000.  Copies  of  this  infbrmaticm 
collection  can  be  obtained  from  Valeiie 
Countiss,  the  Agency  Information 
Collection  Coordinator,  at  (202)  720- 
6713. 

Exacuttve  Order  129«a 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  The  final  rule  would 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations,  or 
policies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation.  The  final  rule 
would  not  have  retroactive  efEect  The 
rule  does  not  require  that  administrative 


remedies  be  exhausted  before  suit  may 
be  filed. 

Background 

Title  I  of  the  Agriciiltural  Trade 
Development  and  Assistance  Act  of 
1954,  as  amended  (Pub.  L.  480) 
authorizes  CCC  to  finance  the  sale  and 
exportation  of  agricultural  commodities 
on  concessional  credit  terms.  7  U.S.C. 
1701  et  seq.  On  January  27, 1997,  the 
Commodity  Credit  Corporation  ("COC") 
published  a  Proposed  Rule  (62  FR  3810) 
to  amend  the  regulations  governing  the 
financing  of  the  sale  and  exportation  of 
agricultural  commodities  made 
available  under  title  I,  Pub.  L.  480.  The 
proposed  rule  was  drafted  after 
considering  comments  received  in 
response  to  an  Advance  Notice  of 
Proposed  Rulemaking  (60  FR  47495) 
published  September  13, 1995.  Most  of 
the  comments  received  supported  the 
changes  made  by  the  prop>osed  rule.  The 
comments  which  raised  questions  are 
discuMad  below,  except  those 
comments  that  were  outside  the  scope 
of  the  proposed  rule.  A  copy  of  the 
"Benefit-Cost  Assessment"  prepared  in 
connection  wdth  this  final  rule  can  be 
obtained  from  Connie  B.  DelapUne.  See 
For  Furtinr  lafionBatioB  Coatact 

DiacDMion  of  Commenti 

Purchase  Authorizations 

After  COC  and  the  participant  have 
signed  a  title  I  agreement,  CCC  issues  a 
purchase  authorization  ("PA")  in 
response  to  a  request  from  the 
participant.  One  comment  asked  that 
the  importer  or  the  shipping  agent  be 
permitted  to  request  the  PA.  However, 
having  the  participant  prepare  the  brief 
written  request  helps  to  insure  that  the 
participant  also  signs  the  PA  when  it  is 
issued  a  few  days  later.  By  this  signature 
the  participant  accepts  the  specific 
contracting  and  documentary 
requirements  in  the  PA  which  govern 
COC  financing  under  the  program. 
Because  the  participant  must  bear  any 
costs  which  are  not  eligible  for  OCC 
financing,  it  is  important  that  the 
participant  be  fully  involved  in  both 
requesting  and  signing  the  PA.  Since  the 
reqtiirement  for  requesting  PA's  appears 
in  the  title  I  agreement,  there  is  no  need 
also  to  include  it  in  the  regulations  and 
this  portion  of  the  propose9«ule  will  be 
adopted  without  change. 
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Shipping  Agents 

The  proposed  rule  would  require  an 
agent  of  the  participant  or  importer" 
(shipping  agent)  to  provide  complete 
information  on  tl^  finn  and  its  activities 
only  once  per  fiscal  year,  instead  of  each 
time  the  firm  is  nominated  by  a 
participant.  One  commenter  requested 
that  we  further  change  the  procediue  to 
adopt  an  "initial  registration"  of 
interested  firms  at  the  beginning  of  each 
fiscal  year,  similar  to  the  determination 
of  eligibility  for  commodity  suppliers. 
The  firm  would  not  have  to  be 
nominated  by  a  participant  to  be 
registered. 

We  do  not  believe  that  adopting  this 
suggestion  would  further  reduce  the 
reporting  burden  oi^  a  shipping  agent,  or 
ejqpedite  the  FAS  ntview  process.  In 
Eact,  it  would  place  a  greater  burden  on 
firms  which  would  submit  information 
for  such  "initial  registration."  yet  never 
be  nominated  as  a  shipping  agent  Ako, 
if  FAS  warn  to  "register"  any  interested 
,  legaidless  of  whether  a  participant 
*  to  mnploy  the  firm.  FAS' 
workload  «rould  be  increased.  Finally, 
such  "registration"  could  imply 
endorsemcmt  or  approval  by  FAS.  which 
could  be  misleading  to  participants. 
FAS  does  not  investigate  firms  which 
wish  to  act  as  shipping  agents;  it  simply 
accepts  the  nomination  of  an  agent  by 
the  participant  if  the  requirements  of  the 
regulations  are  met  The  regulations 
implement  the  provisions  of  section 
4O70>X4)  of  the  Federal  Agricultura 
Improvement  and  Xaform  Act  of  1996 
reguding  conflicts  of  interest.  Based  on 
this  evaluation,  OOC  will  adopt  the  rule 
•s  proposed. 

Eligibility  of  Commodity  Suppliers 

Tbe  propoeed  rule  would  have 
permitted  any  supplier  eligible  under 
the  GSM-102  or  GSM-103  programs  to 
participate  in  sales  under  tide  L  FAS 
wrould  not  have  evaluated  the  firm's 
responsibility  or  its  expmrace  as  an 
exporter  of  US,  agricultural 
conur.  riities.  After  reviewing  dw 
potential  impact  of  this  change  on  food 
aid  recipients  under  the  program,  wa 
have  reinstated  the  requirement  for  a 
separate,  but  simplificKl.  eligibility 
determination  for  tide  I  suppliers.  It  is 
crucial  for  most  food  aid  recipients  that 
suppliers  fulfill  their  contrdcts  without 
probions  or  significant  delay.  Title  I 
shipments  are  (rften  a  key  part  of  the 
aopply  pipetine  fior  recipients,  which 
gnerally  are  not  Me  to  make  a  prompt 
commercial  purchase  should  a  supplier 
tail  to  perform.  In  addition,  if  a 
commodity  supplier  did  not  deliver  the 
commodity,  the  recipient  might  also  be 
required  to  pay  the  full  shipping  coats 


to  the  contracted  vessel  ("deadweight"). 
By  retaining  the  requirement  that  FAS 
evaluate  the  export  experience  and 
financial  responsibility  of  a  prospective 
supplier,  we  will  help  protect 
perticipants  against  non-performance. 

One  comment  noted  that  the  IFB 
requirements  for  bid  and  performance 
bonds  have  "adequately  guaranteed 
performance  by  suppliers  in  the  past" 
It  is  true  that  recipients  normally 
require  commodity  suppliers  to  submit 
a  bid  bond  (generally  2%  of  the  value 
of  the  offer)  and  to  open  a  performance 
bond  when  they  receive  a  contract  The 
performance  bond  is  usually  5%  of  the 
value  of  the  contract.  These  bonds 
provide  some  protection  against  an 
unreliable  supplier,  but  would  be 
insufficient  to  cover  the  full  cost  of 
"deadfreight"  for  example.  Buyers,  of 
course,  have  not  relied  solely  on  these 
bonds  in  the  past;  FAS  has  screened  out 
firms  which  did  not  demonstrate  export 
experience  and  financial  responsibility. 
It  is  not  practical  for  recipients  to 
increase  the  amoiuit  of  the  bid  and 
performance  bonds  to  cover  the 
maximum  costs  of  a  default  by  the 
supplier;  such  bonds  would  he  more 
expensive  for  the  suppliafs.  and  would 
increase  all  commodity  costs  under  the 
program. 

Under  Tide  I.  recipients  must  boy 
either  on  the  "lowest  landed  cost"  basis 
(the  lowest  combination  of  commodity 
and  freight  ofiined)  or  on  the  basis  of  the 
lowest  priced  commodity  oBered.  This 
hrips  insure  that  CCC  funds  provide  as 
much  toimage  as  possible,  and  to  give 
qualified  commodity  suppliers  an  equal 
opportunity  to  compete.  Because  of  this 
program  requirement  recipients  may 
not  simply  select  the  supplier<s)  with 
which  they  are  familiar.  R  would  be 
inefficient  to  require  each  recipient  to 
evaluate  the  ability  of  potential  U.S. 
supplios  to  perform;  some  recipients 
would  not  be  able  to  conduct  such  an 
analysis.  Submitting  information  to  each 
recipient  would  also  increase  the 
woiUoad  for  suppliers  wishing  to 
participate  in  the  program. 

In  order  to  reduce  the  reportii^ 
burden  for  suppliers,  we  have 
eliminated  the  requirement  that 
ftrospective  suppliers  provide  the  nan^*" 
address  and  chief  executive  officMS  for 
all  branches,  affiliates  and  subsidiaries, 
and  that  eligible  supplios  keep  this 
information  current 

Although  the  final  rule  is  not  as 
beneficial  to  suppliers  as  the  propoaad 
rule,  it  does  reduce  the  reporting  burden 
for  suppliers  while  m^intninitig  an 
acceptable  level  of  protection  for  the 
recipient  As  a  residt,  CXX  has 
detennined  to  adopt  the  provisions  in 


the  final  rule  regarding  eligibility  of 
suppliers. 

Invitations  for  Bids 

One  comment  asked  that  the 
Invitation  for  Bids  ("IFB")  specify  how 
the  bu]rer  will  pay  the  suppUer 
whenever  the  buyer  requests  a  supplier 
to  bear  a  cost  not  eligible  for  CCC 
financing.  Although  §  17.5(e)  provides 
that  the  contracts  betMreen  commodity 
suppliers  and  buyers  "*  '  *  should 
stipulate  the  responsibility  of  each  party 
for  pa3rment  of  any  costs  not  eligible  for 
financing  by  CCC"  we  agree  that  this 
information  should  also  be  included  in 
the  IFB.  Sections  17.5(cK2)  and 
17.8(b)(l)(iv)  have  hem  amended  to  add 
this  requirement  for  EFB's  for 
commodity  and  for  ocean 
transportation. 

In  this  regard,  it  is  important  to  note 
that  some  payments  which  had  been 
permitted  under  the  existing 
regulations,  but  which  cannot  now  be 
financed  by  CCC.  will  be  prohibited 
whoi  this  final  rule  becomes  effective. 
This  includes  consular  fees  for 
legalization  of  doctunents,  for  example. 
and  total  brokerage  commissions  which 
exceed  2V^  percent  of  the  freight  We 
have  added  a  new  paragraph, 
S  17.6(cX3).  for  improved  clarity 
regarding  total  brokerage  commissions. 
This  paragraph  is  consistent  with  the 
regulations  governing  brokerage 
commissions  for  commodities  shipped 
under  section  416(b)  of  the  Agricultural 
Act  of  1949  and  the  Food  for  Progress 
Act  of  1985  (7  CFR  1499.8(d)).  The 
preamble  to  the  propoeed  rule  discussed 
the  ceiling  (m  brokerage  commissions 
and  requested  suggestions  for  other 
ways  to  address  "the  general  issue  of 
costs  which  are  ineligible  for  CCC 
financing.  Since  no  comments  were 
submitted  offering  alternative 
[Kocaduies,  the  fiinal  rule  retains  the 
provisions  in  the  proposed  rule. 

Ocean  Thmsportation 

A  comment  asked  that  we  delete  the 
requirement  that  the  vessel  owner  may 
cUdm  detention  when  a  required  letter 
of  credit  is  not  available  at  loading 
($  17.8(kK6)].  The  comment  questimad 
the  appropriateness  of  a  claim  for 
detention  in  this  case  since  the  frei^it 
could  not  be  collected  until  after  tlM 
vessel  arrived  at  the  first  discharge  port 
However,  it  is  very  important  to  the 
program  that  the  vessel  owner  have  the 
letter  of  credit  available  before  loading. 
This  provides  asstuance  of  payment 
when  the  voyage  is  completed,  reducing 
the  owner's  risk  and  thereby  keeping 
freight  costs  as  low  as  possible.  The 
commmt  also  noted  that  the 
requirement  for  detuition 
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disadvantaged  foreign  flag  vessels.  The 
regulations  apply  to  freight  contracts  for 
voyages  for  which  OOC  finances  all  or 
part  of  the  costs,  whether  on  U.S.-flag  or 
non-U.S.  flag  vessels. 

Another  comment  agreed  with  the 
proposed  change  (§  17.8(b)(2))  which  no 
longer  prohibits  clarification  or 
sulnnisnon  of  certain  technical 
information  after  opening  of  ocean 
transportation  offers;  the  author 
requested  confirmation  that  this  would 
not  be  a  vehicle  through  which  an  offw 
coiUd  be  made  responsive  aftex^  it  had 
been  sulmiitted.  As  described  in  the 
preamble  to  the  proposed  rxde,  only 
freight  offers  which  are  responsive  to 
the  terms  of  the  IFB  as  of  the  date  and 
time  for  receipt  of  offers  could  be 
considered.  No  information  or 
clarificaticm  stihmitted  after  that  data 
and  time  could  be  used  to  make  the 
oCEer  responsive.  The  pohibiticm  against 
negotiation  also  remains  in  the 
regulations.  The  change  simply 
acknowledges  that  it  is  occasionally 
necessaiy  to  seek  factual  information 
after  an  offar  has  been  submitted,  such 
as  the  maximnm  tonnage  which  can  be 
loaded  at  a  certain  port,  given  existing 
draft  conditions  and  stowage  factors  far 
the  commodity  in  question.  Another 
comment  requested  that  ocean  frei^t  be 
earned  (and  paid)  when  the  vessel 
loads,  stating  that  this  is  the  OHnmercial 
standard.  The  program  operated  in  this 
manner  before  1960,  at  which  time  COC 
found  it  necessary  to  change  frei^t 
pocedmes  to  protect  its  interest,  so  that 
freight  was  pay^de  on  the  vessel's 
arrival  at  the  first  discharge  port  Aa 
imparting  country  had  fixed  a  vessd 
wltich  was  abandoned  by  the  owner 
before  the  vessel  departed  the  loed  port, 
but  after  receipt  of  freight  pajfment  on 
loading.  GCC  incurred  additional  costs 
and  fr'^ght  charges  to  ship  the  cargo  on 
another  vessel. 

More  recent  program  experience  still 
supports  this  position.  Within  the  last 
ten  years,  several  vessels  carrying  title  I 
cargo  sank  en  route  to  the  discharge 
p(Vt  Under  the  final  rule,  die  liric  of 
non-performance  of  the  voyage  remains 
on  the  ocean  carrier,  subject  to  a 
determination  of  force  majeure.  Tba 
final  rule  does  continue  the  policy  of 
allowing  a  supplier  to  receive  ^e^t 
prior  to  arrival  if  die  supplier  posts 
acceptable  security. 

In  general,  requiring  fiei^t  to  be 
payable  on  discharge  maximizes  the 
incentive  to  the  supplio'  of  ocean 
transportation  to  complete  the  voyage  as 
contracted.  In  order  to  nuintain  this 
protection  for  CCC,  and  for  {xogram 
recipients,  the  proposed  rule  has  been 
adopted  as  proposed.  The  requirem«it 


applies,  of  course,  only  when  CCC 
finances  any  part  of  the  ocean  freigbt 
The  same  comment  also  requested 
that  we  diange  the  method  for 
setdement  of  demurrage  and  despatch  at 
the  load  port  The  current  procedure 
was  instituted  in  a  final  rule  published 
December  7, 1995  (60  FR  62702).  This 
rule  provided  that  demurrage  and 
deqMtch  at  load  would  be  setded 
between  the  perties  which  controlled 
the  loading  (the  supplier  of  ocean 
transportation  and  the  commodity 
supplier.)  This  diange  was  made  to 
make  the  program  operate  closer  to 
comsMrdal  practice  than  in  the  past, 
when  CCC  shared  in  despstch  earnings. 
It  also  made  tide  I  more  consistent  widi 
other  food  aid  programs  in  this  regard. 
Although  it  is  true  that  no  contract 
exists  between  die  two  suppliers,  FAS 
has  not  heard  of  serknis  problems  in 
arranging  payment  of  danurrage  and 
despatch  on  this  basis.  We  have  retained 
this  provision  in  the  final  rule,  but  will 
review  the  issue  if  it  appeers 
appropriate  based  on  fiirther  experience. 

Payment  to  Suppliers 

Most  comments  supported  die 
proposal  that  OOC  pay  siqipliars  directly 
for  all  amounts  which  OOC  finances, 
instead  of  requiring  participants  to  (^wn 
letters  of  credit  covering  tlrase  amounts. 
Two  comments  asked  whether  OOC 
would  be  able  to  pay  as  prompdy  as  a 
bank  does  (generaUy,  examining 
documents  within  two  business  days 
from  presentation,  with  pajrment  no 
later  than  one  business  day  following 
the  date  dociiments  are  found  in  on^.) 
Anotlwr  rramnmnt  askod  whether  the 
Uniform  Customs  and  Practices  for 
Documentary  Credits  ("UCP  500") 
would  be  the  standard  by  which  OOC 
would  examine  documents.  OOCs 
examination  of  documents  will  be  more 
extensive  than  that  conducted  by  banks; 
it  will  not  be  based  on  UCP  500  but  on 
the  "post  audit"  {xocess  now  performed 
by  OOC  on  documents  submitted  to  OOC 
\/j  banks  after  they  have  made  payment 
to  suppliers.  OCC  staff  will  compare  the 
docummts  to  the  documentary 
requirements  in  the  PA  and  the  IFB.  and 
will  check  all  calculations  cm  die 
documents  to  ensure  that  no 
mathematical  emus  have  been  made. 
OOC  will  also  review  the  documents 
reorived  to  ensure  thoe  are  no 
discrepancies  among  the  documents.  As 
part  of  the  direct  payment  process,  OOC 
must  also  prepare  and  process  the 
payment  document,  SF-1166,  "Voucher 
and  Schedule  of  Paj^mts."  The  OOC 
review  will  replace  OOCs  existing  "post 
audit"  of  documents  and  the  benks" 
own  review  of  documents.  COC  expects 
to  be  able  to  pay  su{^>liers  within  a 


maximum  of  seven  business  days  after 
receipt  of  all  the  required  documents,  ii 
there  are  no  discrepancies.  OOC  will  not 
disburse  any  funds  to  the  supplier  until 
all  documents  are  received,  audited,  and 
found  to  be  in  order. 

Therefore,  suppliers  should  take  note 
diat  they  are  solely  responsible  for 
ensuring  that  all  the  proper  documents 
are  included  in  the  pedmge  submitted 
to  OCC  for  peymmt,  and  that  they  ue 
completed  correctly.  Tliis  will  help  OOC 
pay  the  suppliers  sooner.  Section 
17.9(aH3)  has  been  revised  to  contain  a 
more  detailed  description  of  the 
examination  of  documents  by  OOC.  In 
addition,  a  new  $  17.9(aN4)  has  been 
added  to  reflect  the  provisions  of  the 
Dtbt  Collection  Improvement  Act  of 
1996,  Pub.  L.  104-134,  which  requires 
that  OGC  must  issue  all  payments  by 
dectionic  transfer.  Suppliers  must 
provide  OOC  with  the  necessary 
infornution  to  facilitate  this  procedure. 

One  commoit  said  that  the  seller  had 
no  assurance  of  receiving  pa)naaant 
without  a  letter  of  czedit  since  OOC  can 
ahar  or  revoke  the  PA.  However. 
§  17.3(d)  states  that  if  the  GSM  were  to 
"siqiplemant.  modify  at  revoke"  a  PA, 
OOC  would  "*  *  *  raimbuise  suppliers 
adio  would  otfaerwiee  be  entitled  to  be 
financed  by  OOC  tor  coats  which  wew 
incunad  as  a  result  of  such  action*  *^  * 
in  connectian  with  firm  sales  or 
shipping  contracts  *  *  '."This  long- 
standing provisicm  remains  in  die 
regulations. 

Tike  rrnnmwnf  added  that  the  prt^maal 
overstated  the  ben^ts  to  recinieafts  of 
tfeSlSiange  to  direct  peyment  by  OOC,  Ui 
part  because  the  hanViwg  fges  were 
actually  lower  than  estimated  in  the 
proposed  rule.  The  fees  charged  by 
banks  related  to  lettns  of  credit  are  not 
public  infoimetion.  but  the  estimate  in 
the  {Hoposed  rule  was  based  on 
comments  from  program  participants, 
which  have  paid  such  fees.  Tbe  issue  is 
greater  than  the  benk  fees,  however; 
participants  foce  the  very  real  potential 
for  significant  freight  and  commodity 
costs  (detention  and  carrying  charges) 
wdiich  are  not  financed  bf  OOC.  These 
costs  must  be  paid  by  the  participant 
when  loading  is  del^red  because 
operable  lettras  of  credit  wore  not. 
available.  If  a  dispute  arises, 
participants  may  also  be  lesponsibte  for 
legal  costs. 

Finally,  this  comment  stated  that 
banks  may  be  reluctant  to  issue  letters 
of  credit  for  small  amounts  of  freight  not 
covered  by  OOC,  or  may  increase  their 
foes  to  cover  costs  for  these  low-revenue 
transactioiis.  It  is  poasible  that  some 
benks  may  for^o  this  business,  or 
increese  their  faas  sUghtfy.  hut  we  do 
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to  participate. 

We  have  evaluated  these  comments 
car^ully.  It  is  true  that  suppliers  may 
not  be  paid  by  CXX  quite  as  quickly  as 
they  were  by  banks  under  letters  of 
credit,  because  of  the  more  detailed 
document  review  conducted  by  CXX, 
and  that  this  may  lead  some  {iims  to 
increase  commodity  prices  slighdy 
under  the  program,  to  cover  a  few  days 
of  lost  interest.  To  the  extent  this 
occurs,  it  would  mean  a  very  small 
reduction  in  the  commodity  tonnage 
which  could  be  shipped  within  the 
fixed  funding  provided  under  a  Pub.  L, 
480,  title  I  agreement.  However,  we 
anticipate  that  the  significant  cost 
savings  to  recipients  will  clearly 
outweigh  this  disadvantage,  and  the 
other  concerns  discussed  in  this 
preamble.  Recipients  must  pay  bank 
charges  for  letters  of  credit  and  must 
pay  supplitts  if  loading  is  delayed 
because  the  letter  of  credt  is  not 
avai^ble.  (Commodity  suppliers  receive 
"carrying  charges"  in  such  caser.  and 
suppliers  of  ocean  transportation  can 
collect  "detentiim."  One  day  of 
"detention"  for  a  U.S.-fiag  vessel  can 
cost  the  recipient  as  much  as  $25,000.) 
A*  a  result,  the  final  rule  retains  the 
change  to  direct  payment  by  COC. 
However,  we  will  carefully  monitor  the 
impact  of  this  change  and  will  review 
the  decision  based  on  a  jrear's 
experience. 

Documentation 

A  ccHnment  requested  that  weight 
certificates  be  issued  only  by  the 
Federal  Grain  Inspection  Service.  US)A 
("FGIS")  or  its  cooperators.  By  law. 
FGIS  must  weigh  certaia  commodities 
which  are  exported,  such  as  wheat  or 
com.  For  other  conunodities.  the 
program  has,  for  many  years,  permitted 
private  firms  to  provide  weight 
certificates.  Since  including  this  option 
is  consistent  with  commercial  practice 
and  it  gives  both  buyer  and  seller  more 
flexibility  in  contracting  under  title  I. 
we  have  determined  that  the  proposed 
rule  will  be  adopted  as  published. 

Another  comment  asked  whether  the 
"federal  appeal  inspection  certificate" 
(§17.9(cM5))  were  still  valid.  We  have 
revised  this  paragraph  to  reflect  the 
current  puocedure  when  a  certificate  is 
issued  representing  an  appeal 
inspection.  The  same  comment  noted 
that  a  phytosanitary  certificate  issued  by 
USDA  cannot  show  a  niunber  on  its 
fece.  including  the  PA  number. 
(§  17.9(b)  requires  Ihat  the  supplier 
arrange  for  the  PA  number  to  be  put  on 
required  documents.)  The  comment 
explained  that  the  PA  number  could  be 
placed  on  a  separate  sheet  of  paper 


which  is  stapled  to  the  phytosanitary 
certificate.  OOC  will  accept  this 
procedure  for  the  phytosanitary 
certificate,  and  the  provision  virill  be 
adopted  as  proposed. 

List  of  Subfedi  km  7  CFK  Part  17 

Agricidtural  commodities.  Exports, 
Finance,  Maritime  carriers. 

Accordingly,  part  17  of  7  CFR  is 
revised  to  read  as  follows: 

PART  17— SALES  OF  AQMCULTURAL 
COMMOOmES  MADE  AVAILABLE 
UNDERTTTLEIOFTHE 
AGRICULTURAL  TRADE 
DEVELOPMENT  AND  ASSISTANCE 
ACT  OF  1964,  AS  AMENDED 

Sec. 

17.1  GmmuL 

17.2  rMJaJtiwi  of  fs. 

17.3  Paschaweuthorizatians. 

17.4  Agents  of  the  participant  or  impocter. 

17.5  Contracts  betwoen  commodity 
•oppliers  and  lmport«r>. 

17.6  Discounts,  fees,  conunissions  and 
payments. 

17.7  Notice  of  tale  praoaduras. 

17.8  Ocean  transportatiaa. 

17.9  OCC  payment  to  suppiieia. 

17.10  Refunds-end  insurance. 

17.11  Recordkeeping  and  ii  leai  to  wffffntt 
Aetbority:  7  U-S.C  1701-1704. 17S1- 

1736b,  1736f.  5676;  B.O.  12220.  45  FR  44245. 


§17.1 

(a)  What  this  part  covers.  This  part 
contains  the  r^ulations  goveroing  the 
financing  of  the  sale  and  exportation  of 
agricidtural  commodities  by  the 
Commodity  Credit  Corporation  (CCC). 
through  private  trade  channels  to  the 
maximum  extent  practicable,  under  the 
authority  of  tide  I  of  the  Agricidtural 
Trade  Development  and  Assistance  Act 
of  1954.  as  amended  (hereinafter  called 
"the  Act"). 

(b)  Agricultural  commodities 
agreements.  (1)  Under  the  Act,  the 
Government  of  the  United  States  enters 
into  Agricultural  Conunodities 
Agreements  with  governments  of  foreign 
countries  or  with  private  entities.  These 
agreements  cover  financing  of  the  sale 
and  exportation  of  agricultiual 
commodities,  including  certain  ocean 
transportation  costs. 

(2)  Agricultural  Commodities 
Agreements  may  provide  that  a 
participant  will  repay  CCC  for  the 
financing  extended  by  CCC  either  in 
dollars  or  in  local  currencies. 

(3)  A  private  entity  must  maiptnin  a 
bona  fide  business  office  in  the  United 
States  and  have  a  person,  principal,  or 
agent  on  whom  service  of  judicial 
process  may  be  had  in  the  United  States. 

(c)  Parchase  authorizations.  This  part 
covers,  among  other  things,  the  issuance 
by  the  General  Sales  Manager  of 


purchase  authorizations  which 
authorize  the  participant  to: 

(1)  Purchase  agricultural 
commodities;  and 

(2)  Procure  ocean  transportation 
therefor. 

(d)  Financing.  For  amounts  to  be 
financed  by  CCC,  OOC  will  pay  the 
suppliw  of  commodity  or  of  ocean 
transportation  in  accordance  with 

S  17.9(a)(3).  The  cost  of  ocean  frei^t  or 
ocean  ^ight  difiiarential  will  be 
financed  by  CCC  only  when  specifically 
provided  for  in  the  purchase 
authorization. 

(e)  Where  information  is  availaUe. 
General  information  about  operations 
under  this  part  is  available  from  the 
Director,  Pub.  L.  480  Operations 
Division,  Foreign  Agricultural  Service, 
USDA.  Washington.  D.C  20250-1033. 
Information  about  financing  operation^ 
under  this  part,  including  forms 
prescribed  for  use  thereunder,  is 
available  from  the  ControUer, 
Commodity  Credit  Corporation.  USDA, 
1400  Independence  Avenue,  SW, 
Washington,  D.C  20250-0581. 

f17.2    DsHnWon  d  taniis. 

Terms  used  in  the  regulations  in  this 
part  are  defined  or  identified  as  follows, 
subject  to  amplification  in  subsequent 
sections: 

Affiliate  and  associated  company — 
any  legal  entity  which  owns  aa:  controls. 
(»-  is  owned  or  controlled  by,  another 
legal  entity.  For  a  corporation, 
ownership  of  the  voting  stock  is  the 
controllii^  criterion.  A  legal  entity  is 
considered  to  own  or  control  a  wrond 
legal  entity  if — 

(1)  The  legal  entity  owns  an  intsraet 
of  50  percent  or  more  in  the  second 
legal  entity:  or 

(2)  The  legal  entity  and  one  or  moie 
othw  legal  entities,  in  which  it  owns  an 
interest  of  50  percent  or  more,  together 
OMm  an  interest  of  50  percent  or  moie 
in  the  second  legal  entity:  or  •. .» . 

(3)  The  legal  entity  owns  an  Iutaiea< 
of  50  percent  or  more  in  another  legal 
entity  which  in  turn  owns  an  interest  of 
50  percent  or  more  in  the  sepond  legal 
entity.  , 

OCG-the  Commodity  Qrwlit 
Corporation,  USDA. 

Commodity — an  agricidtural 
commodity  produced  in  the  United 
States,  or  product  thereof  produced  in 
the  United  States,  as  specified  in  the 
applicable  purchase  authorization. 

Controi/er— the  Controller. 
Conmiodity  Credit  Corporation,  or  the 
Controller's  designee. 

Copy— a  photocopy  or  other  type  of 
copy  of  an  original  document  showing 
all  data  shown  on  the  original. 
including  signature  or  the  name  of  the 
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poson  signing  the  original  or,  if  the 
signature  or  name  is  not  shown  on  the 
copy,  a  statamaat  that  Ae  originri  ¥ns 
sidled. 

Dsfivery— the  transfer  to  or  for  the 
account  of  an  importer  of  custody  and 
right  of  possession  of  the  commodity  at 
U.S.  ports  or  Canadian  transshipm«it 
points  in  accordance  with  the  delivery 
terms  of  the  contract  and  purchase 
authorization.  For  purposes  of 
financing,  delivery  is  deemed  to  oocnr 
as  of  the  on-board  dale  shown  on  the 
ocean  bill  of  lading. 

Destination  country — the  foreign 
country  to  which  die  commodity  is 


I  Director,  Pnb.  L.  480 
Operations  IXvision,  Foreiga 
Agricultural  Service. 

Expediting  services — services 
provided  to  the  vessel  owner  at  the 
discharge  port  in  order  to  fedlitate  the 
discharge  and  sailing  of  the  vessel;  diis 
may  include  assisting  with  paperwork, 
obtaining  permits  and«aspectioiis, 
super visitm  and  consultation. 

FAS — die  Foreign  Agricultural 
Service,  USDA. 

fSA— the  Farm  Service  Agency. 
USDA. 

FSA  QlOSoe^-the  ofiBce  designated  in 
the  purchase  authorization  to 

administer  this  fiii«nr-ing  npratiim  fm 

bdialfofCOC. 

Fltnonce — To  expend  OOC  funds, 
whether  or  not  the  participant  is 
required  to  repey  the  fimds  to  OOC  For 
example,  this  part  refers  to  OOC 
"financing"  both  the  ocean  frn^ 
difierantial,  which  the  participant  does 
not  repay,  and  Ae  commodity  cost, 
which  the  participant  does  repay. 

Fonn  CCC-I06— the  farm  entitled 
"Advice  of  Vessel  ApprovaL" 

Form  COC-^29 — the  signed  original  of 
the  form  entitled  "Supplier's 
GflCuficste* 

Genera/ Sofas  ifciMgef  and  GSatf— the 
GenoBal  Sales  Manager,  FAS.  or  the 
Genual  Safas  Manager's  designee. 

ImparteF— the  person  that  contracts 
with  tfas  supplier  far  the  importation  of 
the  commodity.  The  importa  may  be 
the  participant  or  any  person  to  which 
a  putidpuit  has  issiisd  a 
si^uthorization. 

Importing  cmtntry— any  natioa  with 
which  an  agreement  has  been  signed 
under  the  Act. 

IrtvUatioB  for  bids  mod  IFB — a 
publicly  advertised  request  for  ofiocs. 

Legal  entity  includes,  but  is  not 
limited  to.  an  individual  (except  that  oi 
individual  and  his  or  her  spouse  and 
their  minor  children  are  cimsidered  as 
one  legal  entity),  partnership, 
aasoriation,  company,  corporation  and 
trust. 


Letter  of  credit — an  irrevocable 
commercial  letter  of  credit  issued, 
confirmed,  or  advised  by  a  HwnHng 
institution  in  the  United  States  and 
payable  in  U.S.  dollars. 

LocoJ  currency — the  currency  of  dw 
importing  or  destination  counby. 

Notice  of  arrival — a  written  notice  in 
accordance  with  §  17.8(g)  stating  that 
the  vessel  has  arrived  at  the  first  port  of 
discharge. 

Ocean  bill  of  lading— (\)  In  the  case 
of  cargo  carried  on  a  vessel  other  than 
LASH  barges:  An  "on-board"  biU  of 
lading,  or  a  bill  of  lading  with  an  "on- 
board" endorsement,  which  is  dated 
and  signed  or  initialed  on  behalf  of  tike 
carrier;  or 

(2)  In  uie  case  of  cargo  caoied  in  a 
LAS!  barge:  (i)  For  the  purpose  of 
flnanring  oommodity  price,  an  "on- 
board" Ull  of  lading  showing  the  date 
the  commodity  was  loaded  on  board 
barges,  which  is  dated  and  signed  or 
initialed  on  behalf  of  die  carrier,  or  a 
bill  of  la^ng  or  a  LASH  boige  bill  of 
lading  with  an  "on-board  buge" 
endanamant  whidi  is  dated  and  signed 
or  initialed  on  bekalf  of  the  cttiiar. 

(ii)  For  the  purpose  of  fimwiring  ocean 
uuight  or  ocean  height  difiiarential,  a 
bill  of  lading  which  is  dated  and  signed 
or  initialed  on  b^ialf  of  die  canrier 
indicating  that  die  barge  contuning  the 
cargo  was  placed  ^nard  the  vessel 
named  in  the  Form  OOC-106  not  I^er 
than  mght  running  days  after  the  last 
LASH  baige  loading  date  (contract 
loydi^)  specified  in  the  Form  00O-10&  ' 
This  may  be  either  an  "on  bottd"  bill 
of  lading  or  a  bill  of  lading  or  a  LA9i 
bargs  biU  of  lading  with  an  "cm-boatd 
nrtff  n  im^fM^i**  oodocaiBaaL 

(3)  nornmauiaiy  ntpdramanls  far  a 
copy  of  an  "ocean  InU  of  lotting"  refar 
to  a  non-negotiriile  copy  tfaareot 

Ocean  ^i^gM  controcf — mcbmtm 
party  or  liner  booking  note. 

Obeon  tronsportaboa — 
intsrdHngeeble  with  the  tsrm  "ocean 
fretthf*. 

dbsan  tran^xwtotkxi  hroloerqge — 
services  provided  by  ship|Hng  agonta 
related  to  their  engagenoent  to  ananga 
ocean  transportatifm  and  services 
provided  Iqr  ships  brokers  relatad  to 
their  engagement  to  mange 
employment  of  vessels. 

Oceon  fwuMportorton-wiolerf 
samites — famishing  the  following 
serrfoes:  li^itaning,  stevedoring,  and 
hogging  (whether  these  services  ore 
perfaimed  at  load  or  dischaige),  and 
inland  transportation,  i.e., 
tran^Kutation  from  the  discharge  port  to 
the  designated  inland  point  of  entry  in 
the  destination  country,  if  the  dischaige 
port  is  not  located  in  the  destination 
cotintiy. 


Participant — the  collective  term  i 
to  denote  the  importing  country  or  the 
private  entity  with  whk:h  an  agreemaat 
has  been  negotiated  under  the  Act 

PBTBon — an  individnal  or  other  legal 
entity. 

Private  entity — the  nongovernmental 
legal  entity  with  which  an  agreeaMnt 
has  been  signed  under  the  Act 

Amzhose  outhoiization — Fonn  FAS- 
480.  "Audiorization  to  Purchase 
Agricultural  Commodities,"  issoad  to  a 
participant  under  this  part 

j^uowising  qgent— any  pemn 
nngagwd  by  a  jiarticipant  to  procure 
agricultural  commodities:  - 

Secretary— the  Secretary  of 
Agricultur&of  the  United  States,  or  the 
Secretary's  '***^g'""' 

S^hng  agent — a  representative  far  dw 
si^iplier  of  the  commodity,  who  is  not 
eniplo3red  by  or  otherwise  connected 
widi  iAiB  importer  or  the  participanL 

Shipping  ageat— any  person  engaged 
by  a  participaiU  to  onangs  ocean 
transportation. 

Ships  broker— any  person  engaged  by 
a  supplier  td  ocean  transportation  to 
arrange  employment  of  vessels. 

SuppUer — any  person  vdio  sdls  a 
commodity  to  an  importer  under  the 
terms  of  a  purchase  authorization,  or 
who  sells  ocean  transpcutation  to  an 
in^Kster  or  supplier  of  the  conmiodity 
under  the  terms  of  a  pnrdiase 
authorization. 

USDA— die  U.S.  Department  of 
Agriculture. 

UnitedStates    die 50 States. ths 
District  of  Columbia,  and  Puerto  Rioo. 


flTJ 

(a)  Issuance.  After  an  agieeuiant  is 
allied,  the  GSM  mil  issue  a  purchase 
authorisation  to  the  participant  far  each 
commodity  indnded  in  the  ayeement 

(b)  Contents.  Each  purchase 
anthnrization  includes  the  following 
infarmation: 

(1)  The  oonunodity  to  be  purchased 
and  specifications,  approximate 
quuitity  and  maximum  dollar  amonnt 
anthorixed; 

(2)  Contiacting  raquiremants; 

(3)  The  contracting  period,  during 
which  suppliers  and  importers  must 
enter  into  contracts;  and  the  delivery 
period,  during  which  the  commodity 
must  be  delivered, 

(4)  The  terms  of  delivery  to  the 
importer; 

(5)  Documentation  aequired  far  OOC 
fmanring  in  addition  to  or  in  lien  of  the 
documentation  specified  in  S  17.9; 

(6)  Provisions  iriating  to  paymeut  to 
OOCifapplioaUe: 

(7)  The  address  of  the  F^  office 
administering  the  fiiunHng  operation 
CO  behalf  of  OOC: 
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(8)  The  method  of  financing  provided 
under  the  Agricultural  Conunodities 
Asraement; 

(9)  Any  provisions  relating  to 
finanring  by  CCC  in  addition  to  ot  in 
lieu  of  those  specified  in  this  part; 

(10)  Authonzation  to  procure  ocean 
transportation,  and  provisions  relating 
to  the  financing  of  ocean  freight  or 
ocean  freight  difCarential,  as  applicable: 

(11)  Any  other  provisions  considored 
necassaiy  by  the  General  Sales  Manager. 

(c)  AppUcability  of  this  part  In 
addition  to  the  provisions  of  a  particular 
purchase  authorization,  each  puichaaa 
authorization,  unless  otherwise 
provided,  is  subject  to  the  provisions  of 
diis  part  to  the  same  extent  as  if  the 
provisions  were  fidly  set  fortii  in  the 
purchase  authorization. 

(d)  Modification  or  revocation.  The 
General  Sales  Manager  reserves  the  right 
at  any  time  for  any  reason  or  cause 
whatsoever  to  supplement,  modify  or 
revoke  any  purchase  authorization, 
indading  the  termination  of  deliveries, 
if  it  is  determined  to  be  in  the  interest 
of  the  U.S.  GovemmenL  CCC  shall 
reimburse  suppliers  who  would 
otherwise  be  entitled  to  be  financed  by 
CCC  for  costs  which  were  incurred  as  a 
result  of  such  action  by  the  GSM  in 
connection  with  firm  sales  or  shipping 
contracts,  and  which  were  not  otherwise 
reccvered  by  the  supplier  after  a 
reasonable  effort  to  minimiiw  such 
coats:  Provided,  however.  That  such 
reimbursement  shall  not  be  made  to  a 
supplier  if  the  GSM  determines  that  the 
GSM's  action  was  taken  because  the 
supplier  failed  to  comply  with  the 
requirements  of  the  regulations  in  this 
part  or  the  applicable  purchase 
authorization;  Provided  further.  That 
reimbursement  to  suppliers  of  ocean 
transportation  shall  not  exceed  the 
ocean  freight  difCsrential  when  the 
purchase  authorization  provides  only 
for  financing  the  differential. 

(e)  Subauthorizations.  The  participant 
nuy  issue  subauthorizations  to 
importers  consistent  with  the  terms  of 
the  applicable  purchase  authorization. 

'  The  participant,  in  suhauthorizing,  shall 
specify  to  importers  all  the  provisions  of 
the  applicable  purchase  authorization 
which  apply  to  the  subauthorization. 

(f)  Cotton  textiles.  (1)  Except  as 
provided  in  paragraph  (f)(2)  of  this 
section,  financing  of  textiles  under  this 
part  is  limited  to  cotton  yarns  and 
fabrics  processed  up  to  and  including 
the  dyed  and  printed  state,  and 
preshrinking.  Any  processing  of  such 
yams  and  Cslnics  beyond  this  stage  will 
be  at  the  expense  of  the  participant 

(2)  Purchase  authorizations  may 
permit  cotton  textiles  processed  beyond 
the  stage  described  in  paragraph  (fXD  of 


this  section  to  be  purchased,  but  the 
in«Trimiiin  financing  by  OCC  is  limited 
to  the  equivalent  value  of  the  cotton 
yams  and  fabrics  described  in  paragraph 
(f)(1)  of  this  section,  contained  in  the 
textiles,  plus  eligible  ocean 
transportation  costs. 

(3)  Financing  is  available  only  for 
textiles  manu^tured  entirely  of  U.S. 
cotton  in  the  United  State*. 

f17.4    Agantaolttia  participant  or 


(a)  Genenii.  (1)  A  participant  or 
importer  is  not  required  to  use  a 
purchasing  agent  or  shipping  agent,  or 
employ  the  services  of  any  other  agent, 
broker,  consultant,  or  other 
representative  (hereafter  "agent")  in 
connection  with  arranging  the  purchase 
of  agriciiltural  commodities  under  title 
I  of  the  Act  and  arranging  ocean 
transportation  for  such  commodities. 
However,  if  an  agent  is  used,  the 
participant  shall  submit  a  written 
nomination  of  the  agent  to  the  Deputy 
Administrator,  Export  Credits.  FAS. 
along  with  a  copy  of  the  proposed 
agreement  between  the  participant  or 
importer  and  such  agent.  The  written 
nomination  shall  also  specify  the  period 
of  time  to  be  covered  by  the  nomination. 
A  person  may  not  act  as  agent  for  a 
participant  or  importer  unless  the 
Deputy  Administrator,  Export  Credits, 
FAJS,  has  provided  a  written  statement 
that  the  nomination  is  accepted  in 
accordance  with  the  provisions  of  this 
'section. 

(2)  See  §  17.6(c)  regarding 
commissions,  fees,  or  other 
compensation  of  any  kind  to  agents  of 
a  participant  or  importer. 

(3)  A  neight  agent  employed  by  the 
Agency  for  International  [)evelopment 
under  titles  II  and  III  is  not  eligible  to 
act  as  an  agent  for  the  participant  or 
importer  during  the  period  of  such 
emplojrment.  A  subcontractor  of  such 
freight  agent  is  not  eligible  to  act  as  an 
agent  for  the  participant  or  importer 
during  the  period  of  its  subcontract 

(b)  Affiliate  defined.  For  purposes  of 
this  section,  the  term  affiliate  has  the 
meaning  provided  in  §  17.2  and.  in 
addition,  persons  will  also  be 
considered  to  be  affiliates  if  any  of  the 
following  conditions  are  met: 

(1)  There  are  any  common  officers  or 
directors. 

(2)  There  is  any  investment  by  eligible 
commodity  suppliers,  selling  agents,  or 
persons  engaged  in  furnishing  ocean 
transportation  or  ocean  transportation- 
related  services  for  commodities 
provided  under  any  title  of  the  Act, 
section  416(b)  of  the  Agricultural  Act  of 
1949,  or  the  Food  for  Progress  Act  of 
19S5,  whether  or  not  any  part  of  the 


ocean  transportation  is  financed  by  the 
U.S.  Government,  or  by  agents  of  such 
persons,  or  their  officers  or  directors,  in 
the  agent  of  the  participant  or  importer. 

(3)  There  is  any  investment  by  the 
agent  of  the  participant  or  importer,  or 
its  officers  or  directors,  in  approved 
commodity  suppliers;  selling  agents;  or 
persons  engaged  in  furnishing  ocean 
transportation  or  ocean  transportation- 
related  services  for  commodities 
provided  under  any  title  of  the  Aq|. 
section  416(b)  of  the  Agricxiltural  Act  of 
1949,  or  the  Food  for  Progress  Act  of 
1985,  whether  or  not  any  part  of  the 
ocean  transportation  is  financed  by  the 
U.S.  Government,  or  in  agents  of  such 
persons.  These  conditions  include  those 
cases  in  which  investment  has  been 
concealed  by  the  utilization  of  any 
scheme  or  device  to  circiunvent  the 
purposes  of  this  section  but  does  not 
include  investment  in  any  mutual  fund. 

(c)  Information  to  be  furnished.  A 
person  nominated  to  act  as  an  agent  of 
the  participant  or  importer,  and  any 
independent  contractor  that  may  he 
hired  by  such  person  to  perform 
functions  of  a  shipping  agent,  shall 
furnish  to  the  Deputy  Administrator, 
Export  Credits,  FAS,  the  following 
information  or  dociunentation  as  may  be 
applicable: 

(1)  The  names  of  all  incorporators; 

(2)  The  names  and  titles  of  all  officers 
and  directors; 

(3)  The  names  of  all  affiliates, 
including  the  names  and  titles  of  all 
officers  and  directors  of  each  affiliate. 
and  a  description  of  the  type  of  business 
in  which  the  affiliate  is  engaged; 

(4)  The  names  and  proportionate 
share  interest  of  all  stockholders; 

(5)  If  beneficial  interest  in  stock  is 
held  by  other  than  the  named 
shareholders,  the  names  of  the  holders 
of  the  beneficial  interest  and  the 
proportionate  share  of  each; 

(6)  The  amount  of  the  subscribed, 
capital; 

(7)  For  USDA  acceptance  of  a 
nomination  covering  services  provided 
during  each  U.S.  fiscal  year  (October 
11-September  30),  a  written  statement, 
signed  by  such  person: 

(i)  Certifying  that,  during  the  U.S. 
fiscal  year  covered  by  USDA's 
acceptance  of  the  nomination,  the 
person  has  not  engaged  in,  and  will  not 
engage  in,  supplying  commodities 
under  any  title  of  the  Act  or  the  Food 
for  IVogress  Act  of  1985  or  furnishing 
ocean  transportation  or  ocean 
transportation-related  services  for 
commodities  {xovided  under  any  title  of 
the  Act.  section  416(b)  of  the 
Agricultural  Act  of  1949,  or  the  Food  for 
Progress  Act  of  1985,  whether  any  part 
of  the  ocean  transportation  is  financed 
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by  the  U.S.  Government;  and  that  the 
person  has  not  served  and  will  not  serve 
as  an  agent  of  firms  engaged  in 
providing  such  commodities,  ocean 
transportation  and  ocean  transportation- 
related  services; 

(ii)  Certifying  that  for  ocean 
transportation  brokerage  services 
provided  diuing  the  U.S.  fiscal  year 
covered  by  USDA's  acceptance  of  the 
nomination,  the  person  has  not  shared 
and  will  not  share  freight  conunissions 
with  the  participant,  the  importer,  or 
any  agent  of  the  participant  or  the 
importer,  whether  CCC  finances  any 
part  of  the  ocean  freif^t.  CCC  will 
consider  as  sharing  a  commission  a 
situation  where  the  agent  forgoes  part  or 
all  of  a  commission  and  the  supplier  of 
ocean  transportation  pays  a  commission 
directly  to  the  participant,  the  importer, 
or  any  other  person  on  bdialf  of  the 
participant  or  the  importer,  and 

(iii)  Undertaking  that,  during  the  U.S. 
fiscal  year  covered  by  USDA's 
acceptance  of  the  nomination,  affiliates 
of  such  person  hava  not  engaged  in  and 
will  not  engage  in  the  activities  or 
actions  prohibited  in  this  paragraph 
(c)(7). 

(8)  A  certification  that  neither  the 
person  nor  any  affiliates  has  arranged  to 
give  or  receive  any  payment,  kickback, 
or  illegal  benefit  in  connection  with  the 
perscm's  selection  as  agent  of  the 
participant  or  importer. 

(d)  USDA  acceptance.  (1)  USDA  will 
considw  accepting  the  nomination  of  a 
person  to  act  as  an  agent  of  the 
participant  or  importer  when  the 
documents  required  to  be  submitted  by 
this-section  are  received  by  the  Deputy 
Administrator,  Export  Credits,  FAS. 

(2)  USDA's  acceptance  of  such 
nomination  shall  remain  in  eSact  for  the 
period  of  time  requested  by  the 
participant  or  sucih  shorter  period  as  the 
Deputy  Administrator,  Export  Credits, 
FAS,  may  determine.  USDA  will 
withdraw  such  acceptance  if  the  agent 
of  the  participant  or  importer,  or  any  of 
the  affiliates  of  such  agent,  violates  the 
certifications  or  undertakings  made 
pursuant  to  paragraphs  (c)  (7)  and  (8)  of 
this  section. 

(3)  A  person  is  required  to  submit  the 
information  and  docomentation 
required  by  $  1 7.4(c)  to  support  die 
person's  first  nomination  to  act  as  an 
agent  of  any  participant  or  importer  for 
each  fiscal  year.  For  subsequent 
nominations  covering  the  same  fiscal 
year,  the  person  must  provide  a  written 
certification  that  the  informaticm  and 
documentation  provided  earlier  are  still 
accurate  and  complete,  or  must  provide 
the  details  of  any  changes  to  previously 
submitted  information. 


(e)  Notification.  The  Deputy 
Administrator,  Export  Credits.  FAS. 
shall  promptly  notify  persons 
nominated  as  agents  of  the  participant 
or  importer,  of  the  determination  or  of 
the  need  for  further  inquiry,  and  shall 
provide  a  written  response  within  30 
calendar  days  of  receipt  of  all  the    ' 
required  documents.  If  USDA  will  not 
accept  the  nomination,  the  notification 
shall  state  the  reasons  therefor.  The 
determination  of  the  Deputy 
Administrator,  Export  Credits,  FAS,  is 
eCbctive  immediately  and  continues  in 
effect  pending  the  result  of  any  appeal 
to  the  General  Sales  Manager. 

(f)  Non-acceptance  or  withdrawal.  (1) 
If  USDA  does  not  accept  the  nomination 
of  a  person,  or  if  acceptance  has  been 
withdrawn  pursuant  to  the  provisions  of 
this  section,  the  person  may,  within  30 
calendar  days,  present  to  the  General 
Sales  Manager,  orally  or  in  writing,  any 
reasons  as  to  why  such  action  should 
not  stand.  Nothing  in  this  paragraph 
shall  be  construed  as  to  prohibit  a 
person  whose  nomination  has  not  been 
accepted  or  whose  acceptance  has  been 
writhdrawn  by  USDA  from  being 
nominated  at  a  later  time. 

(2)  It  in  the  procurement  of 
commodities  made  available  under  title 
I.  Pub.  L.  480,  a  participant  or  importer 
uses  an  agent  whose  nomination  has  not 
been  accepted  in  writing  by  the  Deputy 
Administrator,  Export  cSedits,  FAS. 
USDA  may  withhold  sales  approval. 

(3)  If,  in  the  shipping  of  conunodities 
made  available  under  title  I,  Pub.  L.  480, 
a  participant  or  importer  uses  an  agent 
whose  nomination  has  not  been 
accepted  in  writing  by  the  Deputy 
Administrator,  Export  Credits,  FAS, 
USDA  may  withhold  vessel  approval  or 
may  deduct  from  the  ocean  fright 
difCarential  to  be  paid,  the  amount  of 
any  commission  to  the  agent  in 
coimection  with  the  shipment 

(g)  No  competitive  advantage.  A 
shipping  agent  may  not  take  any  action 
which  would  give  a  competitive 
advantage  to  any  supplier  of 
commodities  or  ocean  transportation. 
This  includes,  but  is  not  limited  to, 
providing  advance  notice  of  IFB's  or 
amendmmits,  or  selectivefy  enforcing 
IFB  or  contract  lequirements. 

f17.5 


(a)  Commodity  suppliers  and  setting 
agents.  (1)  Commodify  suppliers  must 
be  determined  to  be  ^igible  under  the 
Pub.  L.  480,  tide  I  prd^;ram  in  order  for 
their  contracts  to  be  eligible  for  OCC 
financing.  A  prospective  commofhty 
supplier  must  be  engaged  in  the 
business  of  selling  agricultural 
commodities  for  export  from  the  United 


States.  The  commodity  supplier  must 
maintain  a  bona  fide  business  office  in 
the  United  States,  and  must  have  a 
person,  principal  or  agent  on  whom 
service  of  judicial  process  may  be  had 
in  the  United  States. 

(2)  Persons  who  wish  to  participate  as 
commodify  suppliers  shall  submit  the 
following  information  to  the  Foreign 
Agricultural  Service,  Stop  1033.  USDA. 
1400  Independence  Ave.,  SW, 
Washington,  D.C.  20250-1033: 

(i)  A  currant  financial  statmnent  of  the 
prospective  supplier,  preferably  an 
audited  statement,  as  evidence  of 
financial  responsibilify.  Submission  of  a 
letter  of  reference  from  a  bank  is  also 
encouraged. 

(ii)  A  statement  containing  general 
background  information  about  the  firm, 
including  the  names  and  tides  of  the 
chief  executive  officers  and  a 
description  of  the  firm's  experience  as 
an  exporter  of  U.S.  agricultural 
ccunmodities.  Copies  of  bills  of  lading 
supporting  this  statement  an  also 
requested. 

Uii)  Any  other  information  requested 
relating  to  wrhedm'  the  prospective 
sui^Hw  is  responsible  and  is  aUe  to 
perform  its  obligations  luider  this  part 
and  the  purchase  authorization. 

(3)  If.  at  the  time  the  commodify 
supplier  reports  the  sale  it  is  determined 
that  an  agent  employed  or  engaged  by  a 
commodify  supplier  to  obtain  a  contract 
is  not  a  selling  agent  as  defined  in 

§  17.2,  the  sale  will  not  be  eligible  for 
financing. 

(b)  Eligibility  for  financing.  To  be 
el^Ue  for  financing,  commodify 
contracts  must  comply  with  the 
following  requiremmts  uidess 
otherwise  specified  in  the  purchase 
authorization. 

(1 )  Commodity  ctmtiacts  between 
suppliers  and  importers  are  considered 
to  be  conditioned  on  the  approval  by 
USDA  of  the  contract  price; 
conformance  of  the  sale  to  the 
provisions  of  the  purchase 
authorization;  responsiveness  of  the 
oSisr  to  IFB  terms;  and  compliance  by 
the  supplier  and  the  selling  agent  if 
anv,  vrith  paragraph  (a)  of  this  section. 

(2)  Importers  and  suppliers  must  enter 
into  contracts  within  the  contracting 
period  specified  in  the  purchase 
authorization  The  contracts  must 
provide  for  deliveries  to  the  importer  in 
accordance  with  the  delivery  terms  and 
during  the  delivery  period  specified  in 
the  purchase  authorization,  or  any 
amendment  or  modificaticm  thereto. 

(3)  Contracts  for  a  commodify,  under 
a  purchase  authorization  which  limits 
delivery  terms  to  f.o.b.  or  f.a.s.,  must  be 
separate  and  apart  from  the  contracts  for 
ocean  transportation  of  the  commodify. 
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(4)  The  supplier's  sales  price  may  not 
exceed  the  prevailing  range  of  export 
market  prices  as  applied  to  the  terms  of 
sale  at  the  time  of  sale,  as  determined 
by  USDA.  The  "time  of  sale  "  is  the  date 
and  time  specified  in  the  IFB  for  receipt 
of  offers;  or  the  date  of  the  contract 
amendment  if  the  amendment  afiiacts 
the  sale  price,  as  determined  by  USDA. 
The  contract  price  may  not  be  on  a  cost 
plus  a  percentag»-of-cost  basis. 

(c)  Contracting  procedures.  (1) 
Purchasing — general — (i)  Importers 
must  purchase  commodities  on  the  basis 
of  IFB's. 

(ii)  The  pcurticipant  shall  mainhiin  a 
record  of  all  offers  received  from 
suppliers  until  the  expiration  of  three 
years  after  final  payment  under 
contracts  awarded  under  the  purchase 
authorization.  The  GSM  may  examine 
theae  records  or  request  specific 
information  in  connection  with  the 
offers. 

(2)  Invitations,  for  bids.  The  following 
conditions  shall  apply  on  all  purchases 
of  commodities  on  the  besis  of  IFB's: 

(i)  The  General  Sales  Manager  must 
approve  the  terms  of  the  IFB  before  it  is 
issued  by  the  importer. 

(ii)  The  importer  shall  issue  the  IFB 
in  the  United  States  and  shall  open  all 
offers  in  public  in  the  United  States  at 
the  time  and  place  specified  in  the  IFB. 

(iii)  The  IFB  must  permit  submission 
of  offers  from  all  suppliers  who  meet  the 
requirements  of  this  subpail 

(iv)  The  IFB  may  not  preclude  offers 
for  shipment  from  any  United  States 
poit(s)  unless  the  purchase 
authorization  provides  for  exportation 
only  from  certain  ports. 

(v)  The  IFB  may  not  establish 
minimum  quantities  to  be  oSered  or 
which  will  be  considered. 

(vi)  The  IFB  must  stipulate  the 
responsibility  for  each  party  for 
payment  of  any  costs  not  eligible  lor 
financing  by  CCC. 

(vii)  The  IFB  must  be  in  compliance 
with  this  part,  the  purchase 
authorization,  and  sound  commercial 
standards. 

(3)  Contract  awards,  (i)  The  importer 
shall  consider  only  offers  which  are 
responsive  to  the  IFB  and  shall  make 
awards  either  on  the  basis  of  the  lowest 
commodity  price(s)  offered  or  on  the 
basis  of  lowest  landed  cost.  However, 
when  vessels  offered  under  the  flag  of 
the  participant,  the  importing  country  or 
the  destination  country;  or  vessels 
controlled  by  the  participant,  the 
importing  country  or  the  destination 
country  are  to  be  used,  the  participant 
must  purchase  commodities  for 
shipment  on  such  vessels  only  on  the 
basis  of  the  lowest  commodity  price(s} 


offisrad.  This  limitation  may,  however, 
be  waived  by  the  GSM: 

(A)  When  the  lowest  commodity 
price(s)  offered  are  in  locations  where 
vessels  cannot  reasonably  be  made 
available  without  a  substantial  increase 
in  freight  costs  to  the  participant; 

(B)  For  small  quantities  offered  at 
additional  loading  points  (in  aggregate 
not  more  than  15  percent  of  the  total 
tonnage  offered  by  a  vessel);  or 

(C)  Where  this  limitation  would 
conflict  with  the  piuposes  of  the 
program. 

(ii)  For  purposes  of  this  section, 
"lowest  commodity  i»ice(s)"  means  the 
lowest  commodity  price(8]  offered  for 
loading  onto  the  type  of  vessel  (dry  bulk 
carrier,  tanker,  etc]  to  be  utilized  to 
cany  the  commodity  purchased. 

(iu)  For  purposes  of  this  section, 
"lowest  landed  cost"  means  the 
combination  of  commodity  price  and 
ocean  freight  rate  resulting  in  the  lowest 
total  cost  to  deliver  the  commodity  to 
the  importing  country,  considering  the 
quantity  which  must  be  shipped  on 
privately  owned  U.S.-flag  commercial 
vessels,  as  determined  by  the  Director. 
Lowrest  landed  cost  may  be  defined  on 
either  a  foreign  flag  or  U.S.  flag  basis. 
Awards  may  not  be  made  on  the  lowest 
landed  cost  basis  unless  IFB's  are  issued 
for  commodity  and  ocean  freight  so  that 
all  commodity  and  ocean  frei^t  offers 
are  reviewed  simultaneously. 

(iv)  Participants  are  encouraged  to 
purchase  commodities  on  the  basis  of 
lowest  landed  cost  when  U.S.  flag 
vessels  are  to  be  used.  U  such 
commodity  purchases  are  not  made  on 
the  basis  of  lowest  landed  cost  (U.S. 
flag),  ocean  freight  differential  payments 
will  nonetheless  be  calculated  on  the 
rates  of  U.S.  flag  vessels  which  would 
reproaent  the  lowest  landed  cost 

(v)  Announcement  of  awards  shall  be 
made  in  the  United  States.  The  importer 
shall  promptly  submit  to  the  Director 
copies  of  all  offBrs  received  with  a  copy 
of  the  IFB  which  was  issued.  No  sale 
can  be  approved  Cor  finwnHng  until  this 
information  has  been  received  by  FAS. 
The  decision  of  the  GSM  shall  be  final 
regarding  the  responsiveness  of  offers  to 
IFB  terms  in  the  awarding  of  contracts. 

id)  Contract  quantity  eagible  for 
financing.  The  quanti^  eligible  for 
financing  in  the  contract  between  the 
supplier  and  the  importer  may  not 
exceed  that  quantity  approved  by  the 
Pub.  L.  480  Operations  Division,  FAS. 
including  any  approved  contract 
tolerance.  * 

(e)  Contract  disputes.  Contracts 
between  suppliers  and  importers  should 
stipulate  tlw  responsibility  of  each  party 
for  payment  of  any  costs  not  eligible  for 
financing  by  CCC.  C^iestions  as  to 


payment  of  ineligible  costs  should  be 
resolved  between  the  contracting 
parties. 

(f)  Contract  provisions.  Each  ccmtract 
entered  into  for  financing  under  this 
{>art  is  deemed  to  include  all  terms  and 
conditions  required  by  the  regulations 
in  this  part. 

(g)  Export  Trade  Act  (Webb-Pomerene 
Law).  A  supplier  who  is  a  member  of  a 
Webb-Pomerene  association  and  who 
enters  into  contracts  with  importers  as 

a  member  of  such  an  association  shall 
so  indicate  in  a  statement  on,  or 
attached  to,  the  copy  of  the  supplier's 
detailed  invoice  referred  to  in 
§17.9(cK2). 


$17.6    Discounts. 


For  purposes  of  this  section,  the  term 
"payment"  means  a  conunission,  fee  or 
other  compensation  of  any  kind.  The 
term  "other  compenaatian  of  any  kind" 
includes  an3rthing  given  in  return  for 
any  consideration,  services,  or  benefits 
received  or  to  be  received. 

(a)  Discounts.  U  a  contract  provides 
for  one  or  more  discounts  (including  but 
not  limited  to  trade  or  quantity 
discounts  and  discounts  for  prompt 
payment)  whether  repressed  as  such  or 
as  "commissions"  to  the  importer,  COC 
will  only  pay  the  invoice  amoimt  after 
the  discount  (supplier's  contracted  price 
less  all  discounts). 

(b)  Selling  agents.  (1)  A  supplier  may 
not  make  a  payment  to  a  selling  agent 
emplo3red  or  engaged  by  the  supplier  to 
obtain  a  contract.  This  prohibition 
applies  to  any  payment  to  a  person  who 
has  acted  as  a  selling  agent  to  obtain  a 
contract  even  though  the  pajrment  may  ' 
be  for  services  performed  that  are  not 
themselves  services  to  obtain  a  contract 

(2)  A  person  is  deemed  to  act  "to 
obtain  a  contract"  if  the  person  acts  on 
behalf  of  a  commodity  supplier  to: 

(i)  Influence  a  buyer  to  award  a 
contract  to  the  supplier, 

(ii)  Give  the  supplier  a  competitive 
advantage  in  relation  to  other  potential 
suppliers;  or 

fiii)  Influence  COC  to  approve  a 
contract  for  financing  imder  this  part. 

(3)  CCC  will  not  consider  acts  which 
are  purely  ministerial  in  nature  and  do 
not  reqiiire  the  exercise  of  personal 
influence,  judgment,  or  discretion  (such 
as  attending  bid  openings  or  presenting 
offiers  at  bid  openings),  or  services  to 
implement  a  contract  after  it  has  been 
entwed  into  by  the  parties  (such  as 
handling  documentation  problems  or 
c(Hitract  disputes),  as  acts  to  obtain  a 
contract 

(c)  Other  prohibitions.  (1)  Suppliers  of 
commodities  or  ocean  transp<»tation 
may  not 
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(i)  Pay  a  conunission  to  the 
participant  or  importer;  to  any  agency, 
including  an  agency  of  the  government 
of  the  importing  country  or  the 
destination  coimtry;  or  to  a  corporation 
owned  or  controlled  by  the  participant 
or  the  government  of  the  importing 
country  or  the  destination  coiuitry. 

(ii)  Pay  a  commission  to  any  afnliate 
of  the  perticipant,  if  the  participant  is  a 
private  entity; 

(iii)  Make  any  payment  to  an  agent  of 
the  participant  or  imports,  in  the 
person's  capacity<as  such  agent,  other 
than  ocean  transportation  brokerage 
commissions. 

(iv)  P^  an  address  commission  or 
payment 

(2)  For  ocean  transportation,  in 
addition  to  this  paragraph,  see  also 
§17.8(j). 

(3)  When  any  portion  of  the  ocean 
freight  is  financed  by  CCC,  total  ocean 
transportation  brokerage  commissions 
earned  on  U.S.  and  non-U.S.-flag 
bookings  by  cdl  parties  arranging  vessel 
fixtures  shall  not  exceed  2V^  percent  of 
the  total  freight  costs. 

(4)  If  a  payment  is  made  in  violation 
of  this  section,  CCC  may  demand  dollar 
refund  of  the  entire  amoimt  financed  by 
COC  under  the  contract 


f17.7    Nottoeof) 

(a)  Telephonic  notice  of  sale.  The 
supplier  wall,  immediately  upon 
making  a  firm  sale,  telephone  a  notice 
of  sale  to  Pub  L.  480  Operations 
Division.  FAS.  A  sale  is  considered  firm 
when  the  supplier  has  been  notified  by 
the  importer  of  an  award,  even  though 
the  contract  is  conditioned  on  approval 
by  FAS  (see  §  17.5(b)(1).)  If  the  supplier 
Calls  to  furnish  a  notice  of  sale  within  3 
wwking  days  after  the  date  of  sale^COC 
has  the  right  to  refuse  to.  finance  the 
sale. 

(b)  Sale  approval.  (1)  Pub.  L.  480 
Operations  Envision  will  notify  the 
supplier  by  telephone  of  approval  of  the 
notice  of  sale. 

(2)  The  supplier  will  prepare  Form 
FAS-359,  "Declaration  of  Sale,"  and 
submit  it  to  Pub.  L  480  Operations 
Division  promptly  as  soon  as  FAS  has 
provided  the  CCC  Registration  Niunber 
to  the  supplier.  The  supplier  or  the 
supplier's  authorized  representative 
must  sign  the  form. 

(3)  Each  Form  FAS-359  shall  cover 
only  a  single  sale  contract.  If  a  sale  is 
made  under  two  or  more  purchase 
authorizations,  the  supplier  will  prepare 
separate  forms  for  each  purchase 
authorization. 

(4)  If  any  correction  is  needed  to  the 
Form  FAS-359,  the  supplier  must 
immediately  notify  FAS.  If  a  contract  is 
amended,  the  suppliw  should  present 


the  original  Form  FAS-359  for  payment 
along  with  a  copy  of  the  written  USDA 
approval  of  the  contract  amendment 

(c)  Sale  disapproval.  (1)  Pub.  L.  480 
Operations  Division,  FAS,  will  notify 
the  supplier  by  telephone  when  a  sale 
is  disapproved  for  finanring  The 
related  contract  between  die  supplier 
and  importer  shall,  for  piuposes  of 
financing,  be  considered  null  and  void. 

(2)  On  receipt  of  a  notice  of 
disapproval,  the  supplier  shall  promptly 
notify  the  importer. 

(d)  Contract  delivery  period.  Price 
approval  is  limited  to  experts  made 
during  the  delivery  period  stated  in  the 
notice  of  sale  or  any  contract 
amendment  approved  by  the  Pub.  L.  480 
Operations  Divisfon,  FAS.  If  the 
supplier  cannot  complete  delivery  by 
the  terminal  delivery  date  of  the 
contract  delivery  period,  the  supplier 
and  the  participant  or  importer  shall 
submit  a  notice  of  contract  amendment 
as  provided  in  paragraph  (e)  of  this 
section.  If  the  supplier  Coils  to  comply. 

§  17.10(d)  shall  apply. 

(e)  Contract  amendments.  (1)  The 
supplier  and  the  participant  or  importer 
shall  each  submit  a  written  notice  of 
each  contract  amendment  to  the 
Director  immediately  after  the 
amendment  to  the  contract  is  made. 
This  includes  not  only  any  change  in 
the  contract  delivery  period  or  any  other 
terms  and  conditions  of  the  contract  as 
provided  in  the  inCormatian  given  in  the 
original  notice  of  sale  or  any 
amendment  thereto,  but  also  any  change 
in  any  other  terms  and  conditions  of  the 
contract 

(2)  The  notice  of  contract  amendment 
must  contain  the  following: 

(i)  A  request  that  USDA  approve  an 
amendment  to  the  specifically  identified 
sale  contract  between  (the  participant  or 
importer)  and  (the  commodity  supplier). 

(ii)  A  statement  of  what  the 
amendment  consists  of  (as,  extension  of 
delivery  period  through  (date))  and  a 


to  finance  the  sale  or  any  portion  of  the 
sale. 

(6)  Any  amendment  must  be 
consistent  with  the  provisions  of  the 
purchase  authorization  and  this  part 
and  must  otherwise  be  acceptable  to 
Pub.  L.  480  Operations  Division.  FAS. 


f17J    Ooaan  transportation. 

(a)  General.  (1)  This  section  applies  to 
the  financing  of  ocean  freight  or  ocean 
freight  differential.  Ocean  fieight  will  be 
financed  by  CCC  only  to  the  extent 
specifically  provided  for  in  the  piuchase 
authorization.  The  purchase 
authorization  may  provide  requirements 
in  addition  to  or  in  lieu  of  those 
specified  in  this  section. 

(2)  The  supplier  of  ocean 
transportation  must  be  engaged  in  the 
business  of  furnishing  ocean 
transportation  from  the  United  States 
and  must  have  a  person,  principal  or 
agent  on  whom  service  of  judicial 
process  may  be  had  in  the  United  States. 

(3)  The  qtiantity  of  the  commodity 
which  must  be  sldpped  on  privately 
owmed  U.S.-flag  commercial  vessels  will 
be  determined  by  the  Director. 

(4)  The  supplier  of  ocean 
transportation  shall  release  copies  of  the 
ocean  bills  of  lading  to  the  suppliw  of 
die  commodify  prompdy  upon 
completion  of  loading  of  the  vessel. 

(5)  When  CCC  finances  ai^  part  of  the 
ocean  freight  or  the  ocean  freight 
difiisrential,  the  participant  must  open 
an  operable  irrevocable  letter  of  credit 
for  the  portion  of  the  ocean  frmght  not 
financed  by  CCC.  All  banking 
institution  charges,  such  as 
commissions,  expenses,  etc.,  are  for  the 
account  of  the  participant  The  amount 
of  the  letter  of  credit  shall  be  computed 
using  the  information  provided  in  the 
Form  CCC-106.  The  letter  of  credit  shall 
provide  for  sight  payment  or  acceptance 
of  a  draft,  payable  in  U.S.  dollars,  on  the 
basis  of  the  quantities  specified  in  the 
applicable  ocean  freight  contract  If  the 
supplier  of  ocean  transportation  accepts 


detailed  explanation  of  die  reasons  for  _,die  commodity  before  receipt  of  an 


the  amendment 

(iii)  A  statranent  that  the  contract 
amendment  has  been  agreed  to  by  both 
buyer  and  seller. 

(3)  Pub.  Law  480  C^ierations  Division, 
FAS,  will  notify  the  supplier  as  to 
whether  the  amendment  is  approved  or 
disapproved. 

(4)  The  supplier  shall  furnish  a  copy 
of  the  USDA  approval  of  the 
amendment  widi  other  documentation 
submitted  to  obtain  payment 

(5)  If  the  supplier  fails  to  furnish . 
notice  of  a  contract  amendment  to  Pub. 
L.  480  Operations  Division.  FAS,  within 
3  woriting  days  after  the  date  of  such 
amendment  CCC  has  the  right  to  refuse 


acceptable  letter  of  credit  from  a  bank, 
the  supplier  takes  such  action  at  its  own 
risk.  Iliis  action  in  itself  does  not  affect 
elimbility  for  CCC  financing. 

(b)  Contracting  procedures — (1) 
Invitations  for  Bids  (IFB's)— {i)  Public 
fi»ight  "Invitations  for  Bids"  are 
required  in  the  solicitation  of  fieight 
offers  from  all  U.S.  and  non-U.S.  flag 
vessels  when  CCC  is  finanring  any 
portion  of  the  ocean  freight 

(ii)  For  non-U.S.  flag  vessels  when 
COC  is  not  financing  any  portion  of  the 
ocean  freight,  public  frei^  IFB's  are 
also  required  unless  othmwise 
authorized  by  the  Director,  or  unless  the 
participant  requires  the  use  of  vessels 
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imder  its  flag,  the  flag  ot  the  destiiiation 
country,  or  other  non-U.S.  flag  vessels 
under  its  c(»tioI.  Vessels  considered  to 
be  under  the  control  of  the  participant 
ortlie  destination  country  include 
▼esaels  under  time  charters,  bare  boat 
charters,  consecutive  voyage  charters,  or 
othw  contractual  arrangements  for  the 
carriage  of  commodities  which  provide 
guaranteed  access  to  vessels. 

(iii)  Prior  to  release  to  the  trade,  all 
■  freight  IFB's  must  be  submitted  to  the 
Director  for  approval.  Freight  IFB's  must 
be  issued  by  means  of  Bridge  News, 
New  York,  phis  at  least  one  other  means 
of  commimication. 
(iv)  All  freight  WB'i  must 

(A)  Specify  a  closing  time  for  the 
receipt  of  oBen  and  state  that  late  offers 
will  not  be  considered; 

(B)  Provide  that  offers  are  required  to 
have  a  canceling  date  no  later  than  the 
last  contract  layday  specified  in  the  IFB; 

(C)  Provide  the  same  deadline  for 
receipt  of  offers  from  both  U.S.  flag 
vessels  and  non-U.S.  flag  vessels; 

(D)  Stipulate  the  responsibility  for 
each  party  fior  payment  of  any  costs  not 
eligible  for  finatw-ing  by  QCC  (in  the  IFB 
or  the  pro  forma  charter  party). 

(2)  Competitive  bidding.  When  CCC  is 
finanr-itig  any  portion  of  the  freight,  all 
ofEsrs  shall  be  opened  in  public  in  the 
United  States  at  the  time  and  place 
qwcified  in  the  IFB.  Offers  shall  be 
opened  prior  to  receipt  of  ofEns  for  tbe 
sale  of  commodities  as  the  Director 
dalannines  appropriate.  Only  oAhs 
which  are  responsive  to  the  IFB  may  be 
considered,  and  do  negotiation  shall  be 
pennittad. 

(3)  Beconh  ofoffea.  Copies  of  aU 
offers  received  must  be  promptfy 
furnished  to  the  Director,  who  may 
nquiie  the  participant,  or  its  shipping 
agmt  to  sufaonta  written  certifioition 
to  the  GSM  that  all  ofkn  received  (with 
the  times  of  receipt  designated  theraon) 
were  transmitted  to  the  OepaitmenL  For 
purpoaes  of  this  paragrafth  '^ime  of 
receipt"  shall  be  the  time  a  hand-canied 
ofior  or  a  mailed  o&r  was  received  at 
tha  daaipiated  location  far  presentation 
or,  if  transmitted  electronically,  the  time 
the  offer  was  received,  as  supported  by 
evidence  satisfectoiy  to  the  Director. 

(4)  Ae-lenders.  The  Director  may 
pwmit  or  reqiiire  a  participant  to  refiiae 
any  and  all  bids,  and  in  such  cMaa 
participant  may  conduct  a  re-tander 
with  the  approval  c^  the  Director.  The 
Director  shall  not  approve  or  require 
freight  re-tenders  unless  they  will 
increase  the  likelihood  of  meeting  U.S. 
flag  cargo  prefaieuce  requirements,  will 
permit  the  desired  quantity  to  be 
lapped,  will  likely  resxilt  in  reduced 
OCC  axpanditiaes,  or  are  otherwise 


determined  to  be  in  the  best  intefest  of 
the  program. 

(c)  Request  for  vesse/  approval.  The 
pertinent  terms  of  all  proposed  charters 
and  all  proposed  liner  bookings, 
ragudless  of  whether  any  portion  of 
ocean  freight  is  financed  by  CCC  must 
be  submi^d  to  the  Directw  for  review 
and  approval  before  fixture  of  the 
vessel.  Tentative  advance  vessel 
approvals  may  be  obtained  by  telephone 
provided  Form  CXX>-105,  "Ocean 
Shipment  Data— Pub.  L.  460  (Request 
for  Vessel  Apfmnral)",  is  furnished 
promptly  confirming  the  information 
supplied  by  telephone.  The  Form  (XX}- 
105  shall  be  submitted  in  duplicate  to 
the  Director. 

(d)  Advice  ofvenel  approvaL  (1) 
USDA  will  give  written  approval  61 
charters  and  liner  bookings  on  Form 
COC-106,  "Advice  of  Vessel  Approval." 
The  Form  OOC-106  will  state  whether 
OOC  will  finanre  any  part  of  the  ocean 
freight  For  Ias.  at  lo.b.  shipments, 
CCC  will  issue  a  signed  orig^aal  of  Form 
CCC-106  to  the  ocean  carrier  when  CCC 
financas  any  part  of  the  ocean  frei^L 
F<»-  aft  £  or  cl±  shipments.  CCC  will 
issue  Form  CCC-106  to  the  sapfdiar  of 
commodity. 

(2)  If  CCC  agrees  to  finance  any 
[Kution  of  the  ocean  freight,  die 
participant  or  its  agent  shall  forward  a 
copy  of  the  ocean  freight  contract 
bnmediately  alter  execution  to  the 
Director  for  review  and  approval  prior 
to  iasumce  of  Form  OCC-106. 

(3)  OCC  may  also  require  the  suppUar 
of  ocean  transportation  to  submit  copies 
of  lightHning  stevedoring,  or  bagging 
contracts  far  any  voyage  for  which  CCC 
finanras  ocean  freight  or  ocean  freight 
difhrentiaL 

(e)  Special  charter  party  provisioru 
required  when  any  part  of  ocean  frmgfit 
ia  financed  by  CXXi  This  paragraph 
applies  when  CCC  finances  any  part  of 
the  ocean  freight  for  commodities 
booked  on  charter  terms.  In  the  event  of 
any  conflict  between  the  provisions  of 
the  regulations  in  this  part  and  the 
charter  party  or  ocean  bills  of  1    'ing 
issued  pursuant  thereto,  the  provisions 
of  the  regulations  in  this  part  shall 
prevaiL  The  charter  party  shall  contain 
or.  for  the  purpose  of  finanring  pursuant 
to  the  regulations  in  this  part,  be 
deemed  to  contain  the  following 
{wovisions: 

(1)  That  if  there  is  any  fidhira  on  tlw 
part  of  the  supplier  of  ocean 
transportation  to  peifuim  the  charter 
party  aftar  the  vessel  has  tmdoad  at  the 
loading  pent,  the  chartarer  shall  be 
entitled  to  incur  all  expenses  which  in 
the  judgment  of  the  Goieral  Sales 
Manager  are  required  to  enable  the 
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the  charter  party  including,  but  not 
limited  to,  expenses  for  lifting  any  liens 
asserted  against  the  vessel. 

(2)  That,  notwithstanding  any  pticv 
assignments  of  frmght  made  by  tha 
owner  or  operator,  the  expenses 
authorized  in  f>ar^raph  (e)(1)  of  this 
section  may  be  deducted  from  the 
frmght  earned  under  the  charter  party. 

(3)  That  ocean  freight  is  eamea  and 
that  100%  thereof  is  payable  by  the 
charterers  when  the  vessel  and  cargo 
arrive  at  the  first  port  of  discharge, 
subiect  to  paragraph  (e)(4)  of  this 
section,  aiul  to  the  hirther  condition  that 
if  a  force  m^eure  as  described  in 
paragraph  OMD  of  this  section  results  in 
the  loss  of  part  of  the  vessel's  cargo. 
100%  of  tlw  ocean  freight  is  pay^le  on 
the  part  so  lost  This  provision  does  iu>t 
relieve  the  carrier  of  the  obligation  to 
carry  to  other  points  of  discharge  if  so 
remiired  by  the  charter  party. 

(4)  That  if  a  ftxce  majeure  as 
described  in  paragraph  (IMD  of  this 
section  prevents  thejressel's  arrival  at 
the  first  port  of  discharge,  the  freight 
shall  be  payable  by  the  charterer  at  the 
time  the  General  Sales  Manager 
determines  that  such  force  m^ure  was 
the  cause  of  nonairivaL 

(5)  That  laydays  are  non-ievanible. 

(6)  That  in  a  dispute  involving  any 
rights  and  obligations  of  OCC,  iivr-liiAipg 
rights  and  obligations  as  successor  or 
■Mignae,  which  caimot  be  settled  by 
jgnwiiwiit,  the  dispute  shall  not  be 
sulnect  to  arbitration. 

(f)  Special  charter  party  informatioa 
required  whai  any  part  of  ocean  frei^t 
isfvnanced  by  CCC.  When  OCC  fin»nnT 
any  part  of  tlra  ocean  freight  (at 
commodities  booked  on  charter  terms, 
the  charter  party  shall  contain  tha 
foUonAng  infrvmatifm: 

(1)  Tlw  name  of  each  party 
participating  in  the  ocean  frei^t 
brokerage  commission,  if  any.  and  the 
parcantagB  tharaof  payable  to  each 


(2)  The  name  of  the  vessel  and  the 
name  of  the  substitute  veaael,  if  any. 

(g)  Notice  ofanival.  Each  Form  OOC- 
106  will  indicate  whether  a  notice  of 
anival  is  required.  A  notice  of  arrival, 
when  required,  must  be  fumiafaod 
promptfy  by  the  participant  arte 
designated  agent  or  other  source 
acceptable  to  CCC  (excluding  the  carrier 
or  its  agent)  and  must  iixJude  the  name 
of  the  veaael,  the  purchase  authorizatioa 
number,  die  first  port  of  discharge,  and 
the  date  of  arrival.  The  notice  of  arrival 
of  the  vessel  also  constitutes  prima  facia 
evidence  of  arrival  of  the  caigo. 

(h)  Foreign  flag  vessels.  The  cost  of 
ocean  transportation  will  be  finanr^  by 
CCC  on  non-U.S.  flag  vessels  cmly  witea, 
and  to  tha  extent,  specifically  provided 
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in  the  applicaUe  purchase 
authorization. 

(i)  U.S.-flag  vessels.  When  a 
commodity  is  required  to  be  shipped  on 
a  privatefy  owned  U.S.-flag  commercial 
vessel.  F(Hm  COC-106  will  set  fiorth: 

(1)  The  rate  of  the  ocean  freight 
differential,  if  any.  which  the  Director 
determines  to  exist  between  the 
prevailing  ftweign-flag  vessel  rate  and 
the  U.S.-flag  vessel  rate;  and 

(2)  The  approximate  toiuiage  for 
which  OOC  will  authorize 
reimbursement  of  ocean  freight  at  ocean 
freight  differential,  as  appfopriate. 

{jj  Hems  not  eligible  fiirfinancing  by 
CDC.  The  following  costs  will  not  be 
financed  by  CCC,  either  separately  or  as 
part  of  the  commodify  contract  price: 

(1)  Loading,  trimming,  and  otnor 
rdatad  shipping  expenses  unless 
included  in  the  ocean  freight  rate; 

(2)  Discharge  costs  unless  included  in 
the  ocean  fre^t  rate; 

(3)  The  cost  of  "dead  freight"; 

(4)  Cargo  dues  and  taxes  assessed  by 
the  importing  or  recipient  country; 

(5)  Surcharges  assessed  by  steamship 
conferences  or  carriers,  unless 
specifically  authorized  by  the  Director; 

(6)  General  average  contributions; 

(7)  Stevedoring  overtime  and  vessel 
crew  overtime; 

(8)  Ship's  disbursemento; 

(9)  Any  payments  pn^bited  in  S  17.6 
(b)  and  (c);  and 

(10)  Detmtion. 

(k)  GenimU  financing  provisions. 
When  any  part  of  ocean  freight  will  be 
financed  either  separately  or  as  part  of 
the  conunodify  contract  price,  the 
fr>Uowing  shall  apply: 

(1)  Ocean  frei^t  contracts  must  show 
the  ocean  freight  rate  from  one  loading 
pcHt  to  one  discharge  port,  and  may 
provide  for  an  increase  in  rate  for  an 
additional  port  of  l«Mi*ting  or  discharge, 
or  other  option.  OOC,  however.  willA 
finance  initially  the  lowest  such  rate  or 
OFD,  as  appropriate.  Increased  amouni 
due  because  of  the  exercise  of  such 
option  will  be  financed  only  after 
receipt  of  an  ocean  bill  of  lading  or 
other  evidoice  showing  duit  the  opi 
was  exercised.  ^^ 

(2)  In  the  case  of  trarisshipiaent  to  a 
foreign  flag  vessel,  OOC  wiUfinance  the 
ocean  freight  or  OFD.  as  appropriate, 
only  to  the  point  of  transshipment,  at  a 
rate  determined  by  the  GSM,  and  CCC 
will  not  finance  any  part  of  the  ocean 
freight  beyond  the  point  of 
traiushipment  unless  specifically 
approved  by  the  GSM.  If  the  ounmodify 
was  transpwted  from  a  U.S.  port  and 
was  transshipped  at  another  U.S.  port. 
OCC  will  not  finance,  without  prior 
approval  of  the  GSM.  any  part  of  the 
oceen  frei^  incnned  b^ote 
transshipment 


(3)  The  ocean  freight  rate  eligible  for 
OCC  financittg  and  the  rate  used  for  the 
U.S.-flag  vassal  in  mlmlaHng  ocean 
freight  differential  shall  not  exceed  the 
following  rates  far  the  category  of  the 
vessel  concerned: 

(i)  For  commodities  covered  by 
puiilished  tariff  rates — the  published 
confiareiu^e  contract  rate; 

(ii)  Fat  oihss  commodities— tha 
market  rate  prevailing  at  the  time  of 
request  for  approval  as  determined  by 
the  Director,  but  in  any  event  not  in 
excess  of  rates  charged  other  shippers 
(irrespective  of  booking  dates)  tot  like 
commodities  on  the  vo3ra«  concerned. 

(4)  Paymmit  will  be  made  fat  ocean 
freight  or  OFD.  as  appropriate,  frt>m 
loading  points  to  discharge  points  at 
rates  approved  by  the  Director  on  Form 
OOC-106  in  conformify  with  paragraph 
(kX3)  of  this  section. 

(5)  Freight  fat  a  vessel  designated  on 
Form  OCC-106  as  a  U.S.  flag  vessel  shall 
not  be  eligible  for  finanHng  unless  such 
vessel  complies  widi  the  provisions  of 
Pub.  L.  87-266. 

(6)  Ocean  frrag^t  contracts  must 
specify  that  the  participant  shall  be 
liable  for  detention  of  the  vessel  (at 
loading  delays  attributable  solely  to  the 
decision  of  the  supplier  of  ocean 
transportatifHi  not  to  commence  loading 
because  of  the  feilure  of  the  participant 
to  establish  an  ocean  freight  letter  of 
credit  in  accordance  with  paragraph 
(aXS)  of  this  section.  However,  ocean 
freiglrt  contracts  may  not  contain  a 
specified  detention  rate.  The  ocean 
transportation  supplier  shall  be  entiUed 
to  reimbursement  for  detention  costs  fru- 
all  time  so  lo^.  for  each  calendar  day  or 
any  part  of  the  calerKlar  day,  including 
S^urdajrs,  Sundays  and  holida3rs.  The 
period  (rf  such  delay  shall  not 
commence  earlier  than  upcm 
presentation  of  the  vessel  at  the 
designated  loading  port  within  the 
laydays  specified  in  the  ocean  frai^t 
contract,  and  upon  notification  of  the 

~'s  readiness  to  losd  in  accordance 
the  terms  of  the  applicable  ocean 
freight  contract  The  period  of  sucdi 
delay  shall  end  at  the  time  that  operdde 
irrevocable  letters  of  credit  have  been 
established  frv  the  applicable  ocean 
freight  or  the  time  the  vessel  b^ins 
loadUng.  whichever  is  earlier.  Time 
calculated  as  detention  shall  not  count 
as  laytime.  Reimbursement  for  such 
detention  shall  be  payable  no  later  than 
upon  the  vessel's  anival  at  the  first  port 
of  discharge. 

0)  Force  majeure.  (1)  The  GSM  will 
waive  the  requirement  for  the  notice  of 
arrival  required  by  Form  CCC-106  by  a 
written  notice  to  the  supplio'  of  ocean 
transportation  on  the  receipt  of  evidence 
satisfactory  to  the  General  Sales 


Manager  diat  the  vessel  is  lort  or  I 
to  proceed  to  destiiuition  after 
completion  of  loading  as  a  result  of  one 
or  more  of  the  following  causes:  Damsga 
caused  by  perils  of  the  sea  or  other 
waters;  collisions:  wrecks;  stranding 
without  the  fault  of  the  carrier  Jettison; 
fire  from  any  cause;  Ad  of  God;  public 
enemies  or  pirates;  arrest  or  restraint  of 
princes,  rulers  or  peoples  without  tha 
fault  of  the  sui^liiv  of  ocean 
tianqMrtation;  wars;  public  disordars; 
c^itiues;  or  detention  by  public 
audiorify  in  the  interest  of  public  safety.  ^ 
The  supplier  may  substitute  such 
waiver  far  the  notice  of  arrival. 

(2)  The  detamination  of  a  force 
majeure  by  the  GSM  shall  not  relievo 
the  participant  from  its  obligation  under 
the  Agricultiiral  Commodities 
Agreement  to  pay  OOC,  when  due.  the 
dollar  amoimt  of  ocean  freight  plus 
intarast  (exclusive  of  ocean  frei^t 
diffsrentiaU.  financed  by  OOC 

(m)  Oemiun^ge/despatc/i.  OOC  will  .     * 
not  finance  demurrage  and  CCC  wriU  not 
share  in  despatch  earnings.  Owners  and 
conmKxiify  suppliers  will  settie  laytime 
accounts  at  load  port(s)  and  owners  and 
chartems  wriU  s^tle  laytime  accounts  at 
discharge  pmils).  Under  no 
circumstances  shall  CCC  be  respoosilde 
for  resolving  disputes  involvirtg 
calculation  of  laytime  or  the  payment  of 
demunage  or  desMtoh. 

(n)  Obeon  freifftt  iitcluded  in  the 
commodity  contract  price.  For  cost  and 
frmght  or  ciX  contracts  the  ocean 
freight  or  the  ocean  freight  differential, 
as  appropriate,  will  be  financed  oidy  to 
the  extent  specifically  provided  in  die 
applicable  purchase  authorization. 

(o)  Separate  ftei^t  contracts. 
ContracU  Cor  ocean  tnaspoctation. 
under  a  purchase  authorization  which 
limits  delivery  terms  to  Lo.b.  or  taa., 
must  be  separate  and  apart  from  dw 
contracts  for  the  commodify. 


f174    CCCpsywiKtet 

(a)  General.  (1)  The  supplier  shall 
request  payment  from  CCC  for  the 
amount  of  the  commodify  price  or  the 
ocean  freight  or  ocean  frei^ 
differraitial  to  be  financed  by  OOC 

(2)  The  supplier  shall  support  sudi  a 
request  for  payment  by  presenting  to 
OOC  the  documents  required  by  this 
section,  the  purchase  authorization,  and 
the  IFB.  unless  such  documents  were 
[weviously  submitted  to  CCC  Such 
documents,  however,  need  not  be 
submitted  whan  and  to  the  extoit  that 
the  Controller  determines  that  the 
int«xled  purpose  of  a  documaat  is 
saved  by  documents  otherwise 
available  to  or  under  the  control  of  CCC 
or  by  alternate  documents  specified  in 
such  determination. 
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(3)  OOC  will  mmmine  each  docanimt 
to  ascertain  that  it  is  in  acctudance  with 
this  pait,  the  purchase  authorization, 
and  the  IFB.  CXXI  vvill  audit  all  the 
required  dociiments  to  ensure  accuracy, 
completeness,  and  consistency.  When 
OOC  has  determined  that  all  required 
documents  have  bean  submitted  and 
that  the  documents  are  acceptable  for 
payment.  CCC  will  pay  the  supplier  for 
the  commodity  price  or  the  ocean 
freight  or  ocean  freight  differential  to  be 
financed  by  COC  which  is  supported  by 
the  dociunents. 

(4)  CCC  ia  required  to  issue  all 
payments  by  electronic  transfer.  Each 
supplier  submitting  dociunents  to  CCC 
for  payment  must  fuovide  the  name  of 
the  company,  the  bank  ABA  number  to 
which  payment  is  to  be  made,  the 
account  number  for  the  company  at  the 
bank,  the  company's  Taxpayer 
Identification  Number,  and  the  type  of 
account  being  used. 

(b)  General  documentation 
requirements.  The  supplier  must  put  die 
appropriate  purchase  authorization 
number  on  sill  required  documents 
which  are  prepared  under  the  supplier's 
amtrol,  and  should  aiiange  for  the 
appropriate  purchase  authorization 
number  to  be  put  on  all  other  required 
documents  at  the  timff  of  their 
preparation. 

(c)  Dociunents  required  for  payment — 
commodity.  The  general  provisions 
relating  to  such  documents  are  as 
follows.  Additional  requirements  for 
pa3rment  to  commodity  suppliers  far 
eft  f.  or  c.i.f.  sales  are  contained  in 
parasaph  (cK8)  of  this  section. 

(ifSupp/isr's  certificate.  A  signed 
original  of  Form  OCC-329  "SuppUai'a 
Certificate"  from  the  commodity 
supplier  covering  the  net  invoice  price 
for  the  commoditv. 

(2)  Supplier's  detailed  invace.  Two 
coiHes  of  the  supplier's  detailed  invoice 
showing  Quantity,  description. 
cantmctad  price,  net  total  invoice  price 
expreaaed  in  dollars,  the  amount  for 
which  financing  is  requested  from  OOC, 
the  amount  not  aligiblB  for  finjinHng  by 
COC.  and  basli  of  delivery  of  the 
commodity  (e.g..  io^.  vessel).  In 
arriving  at  the  net  invoice  price  there 
shall  be  deducted: 

(i)  All  discounts  from  the  supplier's 
contracted  price  through  payments, 
credits,  or  other  allowances  made  or  to 
be  made  to  the  importer,  the  importer's 
agent  or  consignee; 

(ii)  All  purrnasing  agents' 
commissions; 

(iii)  All  othisr  amoimts  not  eligible  for 

finanHng 

(3)  Aaaitional  payment  A  request  fior 
an  addidonal  payment  submitted  for  a 
transactitm  for  wdtich  ail  or  part  of  the 


required  documents  have  been 
previously  submitted  to  COC  shall  be 
supported  by  a  Form  COC-329 
"SuppUer's  Certificate"  and  the 
supplier's  detailed  invoice,  covering  the 
additional  amount  requested.  The 
supplier's  invoice  must  show  the  date, 
serial  number  and  the  amount  of  the 
original  invoice  and  the  basis  for  the 
additional  amount  claimed. 

(4)  Weight  certificate.  The  weight 
certificate  shall  be  issued  by  or  on 
authority  of  a  State  or  oiLdr 
governmental  weighing  department, 
Chamber  of  Cammerce,  Bmrd  of  Trade. 
Grain  Exchange,  or  other  independent 
organization  or  firm  providing  public 
weighing  services.  Such  organization  or 
firm  must  have: 

(i)  Qualified,  impartial,  paid 
onployees  who  are  stationed  at  the  port 
focility  or,  if  authorized  under  the 
applicable  purchaae  authorization,  other 
facility  where  weights  customarily  are 
determined,  one  of  whom  perforxned  the 
weighing  covered  by  the  certificate;  or 

(ii)  Qualified,  independent,  impoortial, 
supervised,  weighmasters  stationed  at 
the  port  facility  or.  if  authorized  uiider 
the  applicable  purchaae  authorization, 
other  fiacility  where  weights  are 
customarily  determined,  one  of  whom 
aupervised  the  employee  of  such  a 
facility  in  the  porformanca  of  the 
weighing  covered  by  the  certificate. 

(5)  Federal  appeal  inspection.  The 
oCfitdal  certificate  representing  the 
results  of  an  appeal  inspection,  when 
included  in  the  dociunents  presented 
for  pajrment,  shall  superset^  any  other 
inspectian  certificate  required  t^  this 
part,  the  applicable  purchase 
authorization,  the  IFB  or  the  contract 

(6)  Form  CCC-3S9.  (i)  Form  FAS-350. 
"Declaration  of  Sale,"  signed  for  the 
GSM,  is  the  written  document  by  which 
USDA  notified  the  supplier  that  the  taim. 
was  approved  for  fin«nring  The 
supplier  shall  submit  Form  FAS-359  to 
OOC  with  the  documents  covering  die 
first  transaction  under  the  contract  The 
unit  price  shown  on  the  supplier's 
invoice  must  not  exceed  the  approved 
unit  price  showm  on  the  Form  FAS-359. 

(ii)  For  subsequent  transactiona  under 
the  same  contract,  the  supplier  shall 
certify  on  the  CCC  copy  of  the  detailed 
invoice  as  follows: 

I  hereby  certify  tliat  the  applicable  Form 
FAS-^359  wu  submitted  to  CCC  with 
documanta  covering  Invoios  No. 

fior 


(7)  Bill  of  lading.  Pour  copies  of  the 
ocean  bill  of  lading.  .« 

(8)  C.6:f  or  cJ.f  sales.  In  addition  to 
the  requirements  of  paragraph  (c)(1) 
through  (7)  of  this  section,  the  following 


requirements  apply  for  eft  1  or  cU. 
sales: 

(i)  Slmed  orioinal  of  Form  CCC-106. 

(ii)  Tne  supplier's  detailed  invoice 
shall  show  a  computation  of  the  dollar 
amount  of  ocean  frei^t  difiisrantial, 
whenever  the  Form  OOC-106  provides 
for  an  ocean  freight  difforential  on  a  cost 
and  freight  or  c.i.l  sale  and  authorizea 
financing  of  any  portion  of  ocean  freight 
by  CCC.  In  arriving  at  the  net  invoice 
price  the  supplier  shall  deduct  the 
ocean  freight,  or  portion  thereof  which 
is  not  being  fii)aiu»d  by  CCC. 

(iii)  One  nonnegotiable  copy  of  the 
insurance  certificate  or  policy  where  the 
cost  of  insurance  is  included  in  the 
price  of  the  commodity  to  be  financed 
by  COC. 

(iv)  A  request  for  an  additional 
payment  shall  also  include  a  statement 
si9:ied  by  the  ship's  master  or  o%vner  (or 
agent  of  eithor  of  them)  showing 
exercise  of  the  higher-rated  option.  If 
the  payment  is  stated  to  be  due  because 
of  the  exercise  of  a  highei^rated  option 
provided  in  an  ocean  freight  contract 

(d)  Documents  reqvdxeafor 
payment — ocean  fteight  financed 
separately  from  commodity  price. 

(1)  Supplier's  certificate.  A  signed 
origLoal  of  Form  COC-329,  "Supplier's 
Certificate",  executed  by  the  carier  or 
its  agent,  covering  the  doUar  coat  of 
ocean  freight  or  ocean  freigjit 
diSarentiaL 

(2)  Ocean  bill  ofktdiag.  One  copy  of 
the  ocean  bill  of  lading  and,  if  required 
by  the  related  Fwm  OOC-106,  a  notice 
of  arrival  at  the  first  port  of  discharge  of 
the  vessel  named  in  the  Form  COC-106. 
In  lieu  of  a  notice  of  arrival  the  carrier 
may  preeent  a  waiver  of  the  notice  of 
arrival  signed  by  the  GSM  or  Controller. 

(3)  Invoice.  One  copy  of  the  carrier's 
invoice  which  shows  the  total  freight 
costs,  the  amoimt  not  eligible  for 
financing  by  OOC,  and  the  amotmt  far 
which  payment  is  requested  bom  OCC. 
If  the  invoice  relates  to  a  U.S.-flag 
veasel,  such  invoice  shall  contain  the 
fallowing  typed  or  stamped 
certification,  executed  by  the  supplier 

The  undersigned  hereby  certifies  that  the 
vessel  named  herein  and  for  which  ocean 
freight  is  claimed,  qualifies  as  a  privately 
owrned  U.S.-flag  ctauoerdal  veaaal  within 
the  rsquiraoients  of  Pub.  L  87-286  and  is  an 
eligibla  U.S.-{lag  vessel  far  the  puipoaas  of 
Pub.  L.  604. 83rd  Coi^rass. 

(4)  Form  CCC-106.  Signed  ori^nal  of 
Form  CCC-106. 

(5)  Ocean  fieight  contract.  One  copy 
of  the  ocean  freight  contract 

(6)  Hitler  rated  option.  A  requeet  for 
pa3rment  of  any  amounts  claimed 
because  of  the  exercise  of  a  hi^er  rated 
option  following  payment  of  a  lower 
rated  option  pursuant  to  §  17.80^X1) 
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shall  be  support^Jtiy^  the  following 
documents:        ,  ^\ 

(i)  One  copy  of  the  carrier's  invoice  as 
described  in  paragraph  (d)(3)  of  this 
section  except  for  the  certification 
required  therein. 

(U)  The  Form  CCC-329.  "Supplier's 
Certificate",  for  the  balance  claimed. 

(iii)  A  statement  signed  by  the  ship's 
master,  owner,  or  owner's  agent,  and 
signed  laytime  statements  or  other 
written  concurrence  of  charterer  or  the 
charterer's  agent  showing  the  exercise  of 
the  higher  rated  option. 

(e)  Payment  of  freight  by  CCC  prior  to 
the  vessel's  arrival  at  the  discharge  port. 
(1)  Upon  request  by  the  supplier,  CCC 
may  pay  the  ocean  freight  or  ocean 
freight  differential  to  be  financed  by 
OOC  before  the  vessel  arrives  at  the  first 
port  of  discharge  if  the  supplier 
furnishes  COC  financial  coverage  in  the 
form  of  an  acceptable  letter  of  credit 
from  a  U.S.  bank. 

(2)  The  amount  of  security  required 
by  COC  undfer  paragraph  (e)(1)  of  this 
section  may  be  computed  by 
multiplying  the  ocean  freight  rate  or 
ocean  freight  differential  rate  financed 
by  CCC  as  shown  on  the  ralated  Form 
OCC-1 06  times  either       ',       '• 

-  (i)  The  tonnage  shown  On  the  related 
bill  of  lading,  if  the  bill  of  lading  is 
furnished  to  CCC;  or 

(ii)  The  tonnage  stated  in  the  ocean 
freight  contract  (without  tolerance). 

(3)  On  receipt  of  an  acceptable  letter 
of  credit,  the  Controller  will  issue  a 
waiver  of  the  notice  of  airival  which  is 
required  imder  paragraph  (d)(2)  of  this 
section, 

(f)  Advice  of  amount  financed.  CCC 
will  forward  advice  of  payment  to  the 
participant 

f  17.10    Refunds  and  Insurance. 

(a)  Participant— failure  to  comply. 
The  participant  shall  pay  in  U^S.  dollars 
prompUy  to.CCC  on  demand 'by  the 
General  Sales  Manager  the  entire 
amount  financed  by  CCC  (or  such  lesser 
amount  as  the  GSM  may  demand) 
whenever  the  GSM  determines  that  the 
participant  has  failed  to  comply  with 
any  agreement  or  commitment  made  by 
the  pfirticipant  in  connection  with  the 
transaction  financed  or  with  the 
applicable  Agricultural  Commodities 
Agreement  between  the  U.S.  and  the 
participant 

(b)  Adjustment  refunds.  All  claims  by 
importers  for  adjustment  refunds  arising 
out  of  terms  of  the  contract  or  out  of  the 
normal  customs  of  the  trade,  including 
arbitration  and  appeal  awards. 


allowances,  and  claims  for  overpayment 
of  ocean  transportation,  if  such  refunds 
relate  to  amounts  financed  by  CCC.  shall 
be  setUed  by  payment  in  U.S.  dollars 
and  such  payment  shall  be  remitted  by 
the  supplier  to  CCC.  The  remittance 
shall  be  identified  with  the  date  and 
amount  of  the  original  payment  and  the 
applicable  purchase  authorization 
number. 

(c)  Insurance  on  c.i.f.  sales.  The 
provisions  of  this  paragraph  apply  only 
to  transactions  under  purchase    ";! 
authorizations  that  specifically 
authorize  c.i.f.  sales  in  which  the  cost  of 
insurance  is  included  in  the  net  c.i.f. 
invoice  price  of  the  commodity 
financed.  When  the  supplier  furnishes 
instuance  in  favor  of  or  for  the  account 
of  the  importer,  the  policies  or 
certificates  of  insurance  shall  include  a 
loss  payable  clause  which  provides  that 
all  claims  shall  be  paid  in  U.S.  dollars 
to  the  Controller.  Such  payments  shall 
be  accompanied  by  advice  of  the 
purchase  authorization  number,  the 
names  and  addresses  of  the  supplin  and 
importer,  the  nature  of  the  claim,  the 
quantity  of  the  commodity  involved  in 
the  claim,  the  date  of  shipment,  the  bill 
of  lading  number,  and  the  name  of  the 
vessel.  CCC  will  credit  the  account  of 
the  participant  or  will  refund  local 
currency  in  accordance  with  paragraph 
(e)  of  this  section. 

(d)  Refund  of  ineligible  amounts.  Ii  a. 
sale  has  been  financed  and  OOC  '    '' ^ '~- 
determines  that  the  sales  price  exceeds' 
the  price  permissible  under  §  17.5(b)(4), 
or  that  the  sale  is  otherwise  ineligible 
for  financing,  in  whole  or  in  part,  the 
supplier  shall  refund  in  dollars  such 
excess  price  or  ineligible  amoimt  to  COC 
promptly  on  demand.  If  not  promptiy 
refunded,  such  amount  may  be  set  off  by 
OCC  against  monies  it  owes  to  the 
supplier.  The  making  of  any  such 
refund  to  CCC,  or  any  such  setoff  by 
CCC  shall  not  prejuchce  the  right  of  the 
supplier  to  challenge  such 
determination  in  a  court  action  brought 
against  CCC  for  recovery  of  the  amount 
refunded  or  set  off. 

(e)  Refund  of  local  currency  or 
reduction  of  amount  due.  Immediately 
after  receipt  by  OCC  of  U.S.  dollar 
pajrment  from  suppliers,  or  from  or  for 
the  account  of  the  participant  under  this 
section,  CCC  will  provide  for  payment 
to  the  participant  of  the  local  currency 
equivtdent  of  dollars  received,  if  such 
local  currency  has  been  deposited  for 
the  particular  transaction,  or  will  credit 
the  participant's  account  as  follows: 


(1)  For  payments  under  this  section, 
except  paragraph  (a),  the  local  currency 
refunded  will  be  at  the  exchange  rate 
agreed  to  by  the  Government  of -the 
United  States  and  the  participant  in 
effect  at  the  time  the  local  currency  is   * 
paid  to  or  for  the  account  of  the 
importer,  except  that  if  there  has  been 

a  change  in  the  exchange  system  or 
structure  of  the  importing  country  or  the 
destination  country,  such  pa3naaent  shall 
be  made  at  the  agreed  exchange  rate 
which  was  in  effect  on  the  date  of  dollar 
disbursement  for  the  transacti<ni 
financed,  and  except  further  that  local 
currency  shalUiot  be  paid  when  the 
dollars  are  to  be^aauthorized  for 
replacement  of  the  commodity. 

(2)  For  payment  under  paragraph  (a) 
of  this  section,  the  local  currency 
refunded  will  be  at  the  agreed  exchange 
rate  in  effect  on  the  date  of  the  dollar 
disbursement  for  the  transaction 
financed:  Provided,  that  local  currency 
will  not  be  refunded  to  the  extent  that 
deposits  of  such  currency  have  been 
made  available  to  the  participant  on  a 
grant  basis. 

(3)  For  refunds  received  by  OOC  under 
long-term  credit  agreements  the 
participant's  account  shall  be  credited 
with  the  dollar  amount  refunded  or 
otherwise  recovered,  and  the  participant 
notified  accordingly. 

$17.11    Racofdkaaping  and  ( 


Suppliers  and  agents  of  the 
(>articipant  or  importer  shall  keep 
accurate  books,  records  and  accounts 
with  respect  to  all  contracts  entered  into 
hereunder,  including  those  pertaining  to 
ocean  transportation-related  services 
and  records  of  all  payments  by  suppliers 
to  representatives  of  the  importer  or 
participant,  if  CCC  finances  any  part  of 
the  ocean  freight  Suppliers  and  agents 
shall  permit  authorized  representatives 
of  the  U.S.  Government  to  have  access 
to  their  premises  during  legular  houra  to 
inspect,  examine,  audit  and  make  copies 
of  such  books,  records  and  accounts. 
Suppliers  and  agents  shall  retain  such 
records  until  the  expiration  of  three 
years  after  final  payment  under  such 
contracts. 

Sidled  at  Washington,  D.C.  on  ]uig  14. 
1097. 

Christopher  E.  Goldthwait 

General  Sales  tAanager,  Foreign  Agricultural 

Service  and  Vice-President,  Commodity 

Credit  Corporation. 

[FR  Doc.  97-26578  Filed  10-9-97;  8:45  am] 
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OEPARTMENT  OF  TRANSPORTATION 
Federal  AvMion  AdminiatFBtion 

14CFRPwt39 

(Pocket  No.  t7-ANE-a»-A0;  AnwndmwM 
39-101SS,  AD  97-21-03] 

RM2120-AAM 

AirwDcthlneea  DIrectIv— ;  Teledyne 
ContinenM  Molora  E-166,  E-18S, 
E-225, 0^70  and  IO-47D  SerlM 


AOBICV:  FMlenl  Aviation 
Administration.  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
appbcabie  to  Teledyne  Continental 
Motors  E-16S.  E-185,  E-225. 0-470  and 
IO-470  series  redpcocating  engines. 
This  action  supermdes  priority  letter 
AD  97-15-01  that  currently  requiras 
removal  from  service  of  afiected 
qrlindeis,  and  reessembly  with 
serviceable  parts.  This  action  adds  the 
latest  revision  to  applicable  Critical 
Service  Bulletin  (CSB),  corrects 
referaiu:es  to  Parts  of  that  CSB,  and  lists 
a  new  contact  telephone  number  to 
obtain  the  CSB  from  the  manufacturer. 
This  amendment  is  pnnnpted  by  the 
availability  of  the  new  CSB  revision  and 
the  need  to  correct  the  CSB  refBrances. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  ax^eme  side 
loadiixg  of  the  piston,  and  consequent 
fiulure  of  the  piston  and  engine. 
DATES:  EOsctive  October  27, 1907. 

The  incorporation  by  refivence  of 
certain  publicatioiu  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  27, 
1997. 

Qunments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  9, 1997. 
AOOHESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  OfBce  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
97-ANE-39-AD,  12  New  En^and 
Executive  Park.  Burlington.  MA  01803- 
5299.  Comments  may  also  be  sent  via 
the  Internet  using  the  following  address: 
"9-ad-engineprop0£aa.dotgov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  Une. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Teledyne 
Continental  Motors.  PO  Box  90.  Mobile, 
AL  36601;  telephone  toll  free  (888)  826- 
5874.  This  information  may  be 


examined  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FtmTHER  INFORMATION  CONTACT:  Jerry 
Robiaette.  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office.  FAA,  Small 
Airplane  Directorate,  Campus  Building. 
1701  Colxmibia  Ave.,  Suite  2-160. 
College  PariL.  GA  30337-2748; 
telephone  (404)  305-7371.  fin  (404) 
305-7348. 


fARY  ■rORMATlON:  On  July 
17. 1997.  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  97- 
15-01,  applicable  to  Teledyne 
Continental  Motors  (TCM)  new  and 
rebuilt  Model  O-tTO  and  IO-470  series 
engines  with  serial  numbers  (S/Ns) 
listed  in  Table  1  of  TCM  Critical  Service 
Bulletin  (CSB)  No.  CSB97-10,  dated 
June  19. 1997;  and  TCM  Model  E-165. 
E-185.  E-225. 0-^70  and  iO-470  series 
engines,  regardless  of  S/N,  which  have 
cylinderfs)  with  part  number  and 
purchase  date  as  shown  in  Table  2  of 
TCM  CSB  No.  CSB97-10.  dated  June  19. 
1997.  The  priority  letter  AD  requires 
removal  from  service  of  affected 
cylinders,  and  reassembly  with 
serviceable  parts. 

That  action  was  prompted  by  a  repent 
from  TCM  of  an  engine  equippiad  with 
fectory  new  cylinders  with 
approximately  28  hours  tiine  in  service 
(TIS)  that  was  discovered  to  have  high 
aluminum  particulates  during  an  oil 
analysis.  Further  investigation  revealed 
the  piston  pin  plug  was  experiencing 
increased  wear,  which  was,  in  turn, 
traced  to  the  roughness  of  the  cylinder 
bora.  A  stock  sweep  at  the  factory 
revealed  10  additional  cylinders  with 
this  condition.  The  cylinder  bore 
surface  finish  on  some  cylinders  is 
rougher  than  specified.  This  condition 
was  caxised  during  a  manganese 
phosphate  coating  process  on  the 
cylinder  barrel  bore.  The  cylinders  are 
exposed  to  the  phosphate  process  in 
batches  of  10  cylinders.  The  manganese 
phosphate  coating  provides  resistance  to 
corsosion  during  the  first  hours  of 
opentitm.  The  problem  occurred 
because  of  extended  exposure  of  the 
cylinder  bore  to  the  manganese 
phosphate  treatment  which  results  in 
the  surface  finish  being  rougher  than 
specified,  although  the  piston  pin  plug 
will  wear  first;  it  will,  in  turn,  wear  a 
groove  in  the  cylinder  wall  which  will 
cause  massive  oil  consumption  in  the 
near  future.  This  will  result  in 
accelerated  piston  pin  plug  weer.  as  the 
piston  pin  plug  is  made  of  aliuninum 


while  the  cylinder  barrel  is  made  of 
nitrided  steel.  The  FAA  has  determined 
that  one  side  of  the  piston  pin  could 
discoimect  from  the  piston  if  the  wear 
of  the  pin  plug  becomes  excessive.  This 
condition,  if  not  corrected,  can  result  in 
extreme  side  loading  of  the  piston,  and 
consequent  failure  of  the  piston  and 
engine. 

Since  issuaiu»  of  the  priority  letter 
AD,  the  FAA  has  determined  that  the 
refe^nces  to  Parts  2 A  and  2B,  and 
Appendix  A  of  the  CSB  are  in  error,  and 
should  refarence  Parts  2-1  (a)  and  2-2. 
In  addition,  this  superseding  AD  lists  a 
new,  toll-free  contact  telephone  number 
to  obtain  the  CSB  from  the 
manufacturer. 

Also,  the  FAA  has  reviewed  and 
approved  the  technical  contents  of  the 
latest  revision.  TCM  CSB  No.  CSB97- 
lOA.  dated  Jtily  15,  1997,  that  provides 
a  list  of  S/Ns  of  new  and  rebuilt  model 
O-470  and  IO-470  engines  with  affected 
cylinders  installed,  and  a  list  of 
cylinders  with  pari  number  and 
purchase  date  that  may  be  installed  on 
E-165,  E-185,  E-225.  0-470  and  lO- 
470  series  engines,  regardless  of  serial 
number.  This  CSB  describes  procedures 
for  removal  and  shipment  to  the  factory 
of  affected  cylinders,  and  procedures  for 
reassembly  with  serviceable  parts. 

Since  an  unsafe  condition  nas  been 
identified  that  is  likely  to  exist  or     ^ 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  priority 
letter  AD  97-15-01  to  add  reference  to 
the  latest  revision  of  the  applicable  CSB, 
correct  incorrect  references  to  parts  of 
the  applicable  CSB,  and  list  a  new 
contact  telephone  number  to  obtain  the 
CSB  from  the  manufacturer.  OperatofS 
that  have  removed  affected  cylinders  in 
accordance  with  priority  letter  AD  97- 
15-01  or  the  original  version  of  the  CSB 
are  in  compliance  with  this  AD  and  no 
further  action  is  required.  The  actions 
are  required  to  be  accomplished  in 
accordance  with  the  CSB  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  nUe.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
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Communications  should  identify  the 
Rules  Docket  nimiber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  AU 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received. 

Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
efiiectiveness  of  the  AD  action  and 
determining  whether  additional 
mlemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  8ul»tance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-39-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiscts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govOTument  Therefore,  in 
accordance  with  Executive  Ordm  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulaticm 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12886.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  R^idatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
ragulatcMy  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  dw  Amendment 

Accordingly,  ptusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINES8 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatkority:  49  U.S.C.  106(g).  40113. 44701. 

f3S.13    (AnwndMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AD  t7-.21-02  Tekdjme  Continaital  Motors: 

Amendment  39-10155.  Docket  No.  97- 
ANE-39-AD.  Supersedes  AD  97-15-01. 
Applicability:  Teledyne  Cootiiiental 
Motors  (TCM}  new  and  rebuilt  Model  O-470 
and  IO-470  series  reciprocating  engines  with 
serial  numbers  (S/Ns)  listed  in  Table  1  of 
TCM  Critical  Service  Bulletin  (CSB)  No. 
CSBg7-10A,  dated  )uly  15, 1997;  and  TCM 
Model  E-165,  E-ias,  B-Z25, 0-470  and  lO- 
470  series  reciprocating  engines,  regudless  of 
S/N,  which  have  cylindei<s)  with  part 
number  and  purchase  date  as  shown  in  Table 
2  of  TCM  CSB  No.  CSB97-10A,  dated  July 
15, 1997.  These  engines  are  installed  on  but 
not  limited  to  the  foUovring  aircraft:  Bellanca 
Models  14-19-2  and  14-19-3;  Cessna 
Models  180,  laOA  tlm>ugh  K.  182. 182A 
dirough  R.  185. 18SA  through  E,  188, 188A, 
188B.  210,  210A  through  C.  210-5  (205), 
210-5A  (205A).  305A.  30SC,  305D.  305F, 
310,  310A  through  Q,  E310H,  E310).  SIOJ-I; 
Frontter-Aerospece.  Inc.  (Fletcher)  Models 
FU-24  and  FU-24A;  Luscombe  Aircraft 
Corporation  Model  11  A;  Navion  models 
Navion,  Navion  A.  and  Navion  D  through  G; 
Prop-Jets,  Inc.  Mod^  200,  200A  through  C; 
Raytheon  (foimeriy  Beech)  Models  35.  A35 
through  P35,  35R.  35-33,  35-A355.  35-833, 
3$-C33,  E33,  F33,  45  (YT-34),  A45  (T-34A. 
B-45),  D45  (T-34B),  95-55,  95-55A,  95-B55. 
95-B55A  and  95-B55B;  Reims  models  F182P 
and  F182Q;  and  Twin  Commander  Aircraft. 
Inc.  Model  500-A 

Note  1:  This  ainworthiness  directive  (AD) 
applies  to  each  mgine  identified  in  the 
{»eceding  applic^ility  provision,  regardless 
of  whetlier  it  has  been  modified,  altored.  or 
repaired  in  the  area  sub)ect  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requiiements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  eibct  of  the  modificaticm. 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  tlie  unsafe 


condition  has  not  been  eliminated,  tlie 
request  should  inchide  specific  piinwjaed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  extreme  side  loading  of  the 
piston,  and  consequent  feilure  of  the  piston 
and  engine,  accomplish  the  following: 

(a)  Operators  that  have  removed  afiacted 
cylinders  in  accordance  with  priority  letter 
AD  07-15-01  and  TCM  CSB  No.  CSB97-10. 
dated  June  19, 1997,  are  in  compliance  with 
this  AD  and  no  further  action  is  required 

(b)  For  the  TCM  O-470  and  IO-470  series 
engines  listed  by  S/N  in  Table  1  of  TCM  CSB 
No.  CSB97-10A.  dated  July  15, 1997,  %*ithin 
10  hours  time  in  service  (TIS)  after  the 
effective  date  of  this  AD,  accomplish  the 
following: 

(1)  Remove  from  service  the  cylinders,  six 
each,  and  the  piston  pins,  six  each,  in 
accordance  with  the  Inspection  Instructions. 
Part  2-l(a),  of  KSwf  CSB  Na  CSB97-iaA, 
dated  July  15, 1997. 

(2)  Obtain  serviceable  replacement  parts 
and  raasaemble  the  engine  in  accordance 
with  the  Inspection  Instructions,  Part  2-2,  of 
TCM  CSB  No.  CSB97-10A.  dated  July  15, 
1997. 

(c)  For  the  E-16S,  E-185,  E-22S,  series 
engines  and  those  Q-470  and  IO-470  series 
engines  not  listed  by  S/N  in  Table  1  of  TCM 
CSB  No.  CSB97-10A  d^ed  )uly  15, 1997, 
within  10  hours  TIS  afto-  the  effective  d^ 
of  this  AD,  accomplish  the  following: 

(1)  Determine  &t>m  engine  log  books  or 
maintenance  records  if  a  cylinder  has  been 
replaced  with  a  cylinder  purchased  in  the 
time  frames  shown  in  Table  2  of  TCM  CSB 
No.  CSB97-10A.  dated  July  15, 1097. 

(2)  If  a  cylinder  was  not  replaced  with  a  '  ~ 
cylinder  purchased  during  those  time  frames 
listed  in  the  CSB,  or  if  a  cylinder  is  identified 
ivith  the  letter  "M"  or  "P"  steel  stamped  after 
the  cylinder  position  number,  as  cylinders 
marked  %«rith  "M"  or  "P"  have  a  surfece 
finish  that  has  been  found  to  be  within 
specification,  no  further  action  is  required. 
Tlae  cylinder  position  number  is  located  at 
the  12  o'clock  position  on  the  cylinder 
mounting  flange. 

(3)  If  a  cylinder  has  been  replaced  widi  a 
cylinder  purchaaad  during  those  time  frames 
listed  in  the  CSB,  remove  from  service  the 
affected  cylinders  and  piston  piiu  in 
accordance  with  the  Inspection  Instnictiaas. 
Part  2-l(a)  of  TCM  CSB  No.  CSB97-1QA. 
dated  July  15, 1997. 

(4)  Obtain  servioeabfe  replacement  parts 
and  reassemble  the  engine  in  accordance 
with  the  Inspection  Instructions.  Part  2-2.  of 
TCM  CSB  No.  CSB97-10A.  dated  July  15, 
1997. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  thiit 
provides  an  acceptable  level  of  safety  may  bo 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  OfBce.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  than  send  it  to  the 
Manager,  Atlanta  Aircraft  Certification 
Ofke. 

Nate  t:  Information  concerning  die 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive. 
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if  any,  may  be  obuined  from  tlw  Atlanta 
Aiitnft  Certification  Offica. 

(e)  Special  flight  pannita  may  be  iuuad  in 
accordance  with  Mctjona  21.197  and  21.199 
of  the  Federal  Aviatioo  Ragulationa  (14  CFR 
21.197  and  21.199)  to  operate  the  aiicraft  to 
a  location  where  the  requirementa  of  thia  AO 
can  be  accompliahed. 

(f)  The  actions  required  by  thia  AD  ahall  be 
dime  in  accordance  with  the  following  TCM 
CSB: 


Document  No. 


CS8e7-10A  „... 
Total  paoeR  11. 


Pagee 


1-11 


July  15. 1987. 


Thia  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Rflgiatar  in  accordance  vrith  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copiaa  may  be  ofatainad 
Cram  Taladyne  Continental  Motors,  PO  Box 
90,  Mobile.  AL  36601;  talapbone  toll  free 
(88«)  826-5874.  Copiea  may  be  inapactad  at 
the  FAA.  New  England  Region.  OCBoe  of  the 
Assiatant  Chief  Counsel,  12  New  England 
Executive  Park.  Burlington.  MA;  or  at  the 
Office  of  the  Federal  Register.  800  Noitfa 
Capitol  Street.  NW..  suite  700.  Waahington. 
DC 

(g)  Thia  amaodmant  suparsadaa  priority 
letter  AD  97-15-01,  iasuad  )uly  17. 1997. 

(h)  Thia  amendment  bacwnee  eBectiva  on 
October  27, 1997. 

Issued  in  Burlington.  Maaaachoaatta,  on 
September  30, 1997. 

iCl 


Assistant  hkmager.  Engine  and  PropmUer 
Dinctonite,  Aircrafi  Certification  Service. 
(FR  Doc  97-26797  Filed  10-»-e7;  8:45  am] 


DEPARTMENT  OF  LABOR 
Weye  end  Hour  Mvtalow 
29  CFR  Part  607 
in 


Wage  and  Hour  Division, 
Employmaiit  Standards  Adrainiatration, 
Labor. 
ACTION:  Pinal  rule. 


r:  Under  the  Fair  Labor 
Stantlards  Act,  mininiinn  wage  ratea  in 
American  Samoa  are  set  by  a  special 
industry  committee  appointed  by  the 
Secretary  of  Labor.  This  document  puts 
into  effect  the  minimum  wage  rates 
recommended  for  various  industry 
categories  by  Industry  Committee  No.  22 
which  met  in  Pago  Pago,  American 
Samoa,  during  the  wreek  of  June  22, 
1997. 

DATES:  This  rule  shall  become  efEsctive 
on  October  27, 1997. 

Applicability  date:  The  new 
minimum  wage  rates  are  eSective  on 


October  27. 1997  tinless  otherwise 
noted. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Arthur  M.  Kerschner,  Jr.,  OfBce  of 
Enforcement  Policy,  Child  Labor  and 
Special  Employment  Teem,  Wage  and 
Hour  Division,  Employment  Standanls 
Administration.  U.S.  Department  of 
Labor,  Room  S-3510,  200  Constitution 
Avenue,  NW.,  Washington,  D.C.  20210: 
telephone  (202)  219-7640.  This  is  iK>t  a 
toll  free  number.  Copies  of  the  Final 
Rule  in  alternative  formats  may  be 
frfitained  by  calling  (202)  219-7605. 
(202)  219-4634  (TDD).  The  alternative 
formats  available  are  large  print, 
electronic  file  on  computn  diak  and 
audio- tape. 


SUPPLBiBffTAflY  MFORMATION: 
L  Paperwork  Kadnctfon  Act 


) 


This  rule  contains  no  reporting  or 
recordkeeping  requirements  which  are 
subject  to  review  and  ^>proval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L  104-13). 

n.  BackgnNmd 

Pursuant  to  aectiona  5, 6,  and  8  of  the 
Fair  Labor  Standards  Act  of  1938  (52 
Stat  1062. 1064),  as  amended  (29  U.S.C 
205,  206.  208)  and  Reorganization  Man 
No.  6  of  1950  (3  CFR  1949-53  Comp., 
p.  1004).  and  by  means  of 
Administrative  Order  No.  663  (62  F.R. 
14446).  the  Secretary  of  L^>or  appointed 
and  convened  Industry  Committee  No. 
22  for  Industries  in  American  Samoa, 
referred  to  the  Committee  the  question 
of  the  minimum  rates  of  wages  to  be 
paid  under  section  8  of  the  FLSA  to 
employees  within  the  industries,  and 
gave  notice  of  a  hearing  to  be  held  by 
the  Committee. 

Subsequent  to  an  investigation  and  a 
hearing  ctmducted  in  Pago  Pago 
pursuant  to  the  notice,  the  Ctmunittee 
filed  with  the  Administrator  of  the  Wage 
and  Hour  Division  a  reptvt  containing 
its  findings  of  bet  and 
recommendations  with  respect  to 
minimum  wage  rates  for  various 
industry  classifications.  The  FLSA 
requires  that  the  Secretary  publish  this 
report  in  the  Federal  legialer  and 
further  requires  that  the 
recommendations  in  the  report  be 
efEactive  15  days  after  publication. 

Accordingly,  as  authorized  and 
required  by  section  8  of  the  Fair  Labor 
Standards  Act  of  1938,  Reorganization 
Plan  Na  6  of  1950  and  29  CFR  511.18, 
this  rule  hereby  revises  §  697.1  and 
697.3  of  29  CFR  part  697  to  implement 
the  recommendations  of  Industry 
Committee  No.  22. 


Executive  Order  12866/Section  202  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  and  Executive  Order  12875/SmaU 
Business  Regulatory  Enforcement 
PaimessAct 

This  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  and  no 
regulatory  impact  analysis  is  required. 
TUs  document  puts  into  efiiact  the  wage 
rates  reconunended  by  Industry 
Committee  No.  22  which  met  in  Pago 
Pago,  American  3anioa  during  the  week 
of  Jtme  22,  1997.  The  Committee 
recommoided  increases  over  two  years 
in  various  industry  categories,  ranging 
from  6  cents  per  hour  for  the  shipping 
and  transportation  industry, 
classification  B — unloading  of  fish  from 
marina  vessels;  to  25  cents  per  hotir  fior 
the  publishing  industry. 

When  these  increases  are  fully 
implemented,  wage  rates  will,  range 
from  S2.45  an  hour  (mihcellaoeotis 
activitiea)  to  $3.87  an  htnir  (shipping 
and  transportation,  classifilutiim  A. 
stevedoring,  lighterage,  and  Buritime 
shipping  activities).  ^ 

There  are  approximately  16,000 
employees  in  the  various  industry 
classificaticMis.  Based  on  the  nim^wr  of 
workers  whose  wages  must  be  increased 
to  the  new  minimum  wage  levels  in 
1997  and/or  1998,  and  "fuming  that 
employeea  currently  paid  at  or  in  excess 
of  me  new  minimum  wage*  will  also 
receive  commensurate  wage  increases  to 
maintain  relative  pay  comparability, 
increases  in  the  overall  annual  wage  bill 
are  expected  to  be  modest — 
approximately  $208,000  in  1997  and 
$^1.6  million  in  1998.  Thus  this  rule  is 
not  expected  to  result  in  a  rule  that  ou^ 
[1]  have  an  annual  efbcton  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
pnxluctivity,  competition.  Jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  [2]  create  a  s^ous 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  [3]  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  [4]  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

For  reasons  similar  to  those  noted 
above,  the  rule  does  not  reguire  a  §  202 
statement  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  Because 
the  Secretary  has  no  authority  to  change 
a  recommendation  of  the  Industry 
Committee,  compliance  with  Executiv« 
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Order  12875  is  neither  feasible  nor 
permitted  by  law.  and  in  any  event,  the 
rule  is  not  a  significant  rule. 
Furthermore,  a  resident  of  American 
Samoa  is  nominated  by  the  Governor  of 
American  Samoa  as  a  public  qumber  of 
the  industry  committee.  Its  / 
representatives  also  provided  testimony 
and  made  recommendations  at  the 
hearing. 

Finally,  the  rule  is  not  a  major  rule 
within  the  meaning  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  Although  the  rule 
will  impact  solely  on  American  Samoa, 
its  impact  is  not  expected  to  be 
significant,  for  the  reasons  discussed 
above. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  far  the  nde 
under^S  U.S.C.  553(b),  the  requirements 
of  the  Regulatory  Flexibility  Act,  Pub.  L. 
96-354,  94  Stat.  1164.  5  U.S.C.  601  et 
seq.  pertaining  to  regulatory  flexibility 
analysis,  do  not  apply  to  this  rule.  See 
5  U.S.C.  601(2). 

Administrative  Procedure  Act 

Good  cause  exists  for  issuance  of  this 
rule  without  publication  30  days  in 
advance  of  its  effective  date,  as  normally 
required  by  the  §  553(d)  of  the 
Administrative  Procedure  Act.  As 
discussed  above,  §  8  of  the  FLSA 
requires  that  the  rule  be  effective  15 
days  after  publication. 

Document  Preparation 

This  dociunent  was  prepared  under 
the  direction  and  control  of  John  R. 
Fraser,  Acting  Administrator,  Wage  and 
Hour  DiWsion,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

Liat  of  Subjects  in  29  CFR  Part  697 

American  Samoa  Minimum  wages. 

Accordingly,  part  697  of  chapter  V  of 
title  29,  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

Signed  at  Washington,  D.C  this  3rd  day  of 
Oct,  1997. 

John  R.  Ftaaer. 

Acting  Administrator,  Wage  and  Hour 
Division. 

PART  097— INDUSTRIES  IN  AMERICAN 
SAMOA 

1.  The  authority  citation  for  part  697  ' 
continues  to  read  as  follows: 

Authority:  Sees.  5. 6. 8. 52  Stet  1062. 
1064;  29  U.S.C  205.  206,  206. 

2.  Section  697.1  is  amended  by 
revising  paragraphs(a)(l),  (b)(1).  (c)(1). 
(d)(1).  (e)(1).  (f)(1),  (g)(1).  (h)(1),  (i)(l).' 
am  and  (2).  (kMD.  (1)(1).  (m)(l).  and 


(n)(l);  and  adding  new  paragraphs  (o) 
and  (p)  to  read  as  follows: 


1897.1 
daflnitlona. 


and  industiy 


(a)  Fish  carming  and  processing  and 
can  manufacturing  industry.  (1)  The 
minimum  wage  for  this  industry  is 
$3.10  an  hour  effective  July  1, 1996,  and 
$3.17  an  hour  effective  October  27. 
1998. 

•  •         •         •         • 

(b)  Shipping  and  transportation 
industry.  (1)  The  minimum  wage  for 
classification  A,  stevedoring,  lighterage 
and  maritime  shipping  agency  activities, 
is  $3.75  an  hour  effective  July  1, 1996, 
and  $3.87  an  hour  effective  October  27. 
1998.  The  minimum  wage  for 
classification  B,  unload^  of  fish,  is 
$3.70  an  hoiu'  effective  July  1. 1996.  and 
$3.76  an  hour  effective  October  27, 
1998.  The  minimum  wage  for 
classification  C,  all  other  activities,  is 
$3.62  an  hour  effective  July  1, 1996.  and 
$3.72  an  hotir  effective  October  27. 
1998. 

•  •         •         •        • 

(c)  Tour  and  travel  service  industry. 
(1)  The  minimum  wage  for  this  indtistry 
is  $3.16  ati  hour  effective  on  October  27. 
1997,  and  $3.22  an  hour  effective 
October  2J,  1998L 

»       '•    ' "  •     '  it* "     •  ^ 

(d)  Petroletun  marketing  industry.  (1) 
The  minimum  wage  for  this  industry  is 
$3.60  an  hour  effective  on  October  27. 
1997.  and  $3.73  an  hotu  e&ctive 
October  27. 1998. 


(e)  Construction  industry.  (1)  The 
minimum  wage  for  this  industry  is 
$3.30  an  hoiur  effective  on  October  27. 
1997,  and  $3.40  an  hour  effiective 
October  27. 1998.  , 

•  •        •        •        • 

(f)  Hotel  industry.  (1)  Tlie  minimum 
wage  for  this  industry  is  $2.70  an  hour 
effective  on  October  27,  1997,  and  $2.78 
an  hour  effective  October  27. 1998. 

•  *        •        •        • 

(g)  Retailing  wholesaling  and 
warehousing  industry.  (1)  The  minimum 
wage  for  this  industiy  is  $2.87  an  hour 
effective  on  Octobo'  27,  1997.  and  $2.94 
an  hour  e^ctive  October  27. 1998. 

•  •        •        •         • 

(h)  Ship  maintenance  industry.  (1) 
The  minimum  wage  for  this  industry  is 
$3.15  an  hour  effective  on  October  27, 
1997,  and  $3.20  an  hoiu  effective 
October  27. 1998. 

(i)  Bottling,  brewing  and  dairy 
products  industry. 

(1)  The  minimum  wage  for  this 
industry  is  $3.01  an  hour  effective  on 


October  27, 1997,  and  $3.07  an  hour 
effective  October  27, 1998. 

•        •        •        •        • 

(j)  Printing  industry.  (1)  The  minimnm 
wage  for  the  printing  industry  is  $3.25 
an  hour  effiective  on  October  27, 1997„r 
and  $3.35  an  hour  effective  October  27*. 
1998. 

(2)  The  printing  industry  is  that 
industry  which  is  engaged  in  printing, 
job  printing,  and  duplicating.  This 
industry  shall  not  include  printing 
perfonned  by  an  employer  which 
publishes  a  newspaper,  magazine,  or 
similar  publications. 

(k)  Finance  and  insurance  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $3.69  an  hour  effective  on  October  27. 
1997,  and  $3.78  an  hoiu  effective 
October  27. 1998. 


(1)  Private  hospitalsand  educational 
institutions.  (1)  The  minimum  wage  for 
this  industry  is  $3.17  an  hour  effective 
on  October  27,  1997,  and  $3.24  an  hour  . 
effective  October  27,  1998. 

•  •        •        •        • 

(m)  Govemn}ent  employees  industry. 
(1)  The  minimum  wage  for  this  indu^xy 
is  $2.45  effective  October  1, 1996.  and 
$2.57  an  hour  effective  October  1, 1998. 

•  •        •        •        • 

(n)  Miscellarteous  activities  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $2.46  an  hour  effective  July  1, 1996. 

(o)  Garment  manufacturing  industry. 
(1)  The  minimum  wage  for  this  industry 
is  $2.45  an  hour  effective  on  October  27, 
1997,  and  $2.55  an  hour  effective 
October  27, 1998. 

(2)  The  garment  manufacturing 
industry  is  defined  as  the  manufecture 
from  any  matmal  of  articles  of  apparel 
and  clothing  made  by  knitting, 
spinning,  crocheting,  cutting,  sewing. 
embroidering,  dyeing,  or  any  other 
processes  and  includes  but  is  not 
limited  to  all  cilothing;  men's,  women's 
and  children's  suits,  clothing  and  other 
products:  hosiery;  gloves  and  mittens; 
sweaters  and  other  outerwear; 
swimwear;  leather,  leather  goods,  and 
related  products;  handkerchief,  scarf, 
and  art  linen  products;  shirts,  blouses, 
and  imderwear;  uniforms  and  work 
clothing:  and  includes  assembling, 
tagging,  ironing,  and  packing  apparel  for 
shipping.  This  term  does  not  include 
manufacturing,  processing  or  mending 
of  apparel  in  retail  or  service 
establishments,  including  clothing 
stores,  laimdries,  and  other  stores. 

(p)  Publishing  industry.  (1)  The 
minimum  wage  for  the  publishing 
industry  is  $3.30  an  hour  effective  on 
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October  27. 1997.  and  $3.45  an  hour 
effisctive  October  27, 1998. 

(2)  The  publishing  industry  is  that 
industry  which  is  engaged  in  the 
publishing  of  news(>apers,  magazines,  or 
similar  publications  other  than  the 
publishing  of  a  weekly,  semiweekly  or 
daily  newspaper  with  a  circulation  of 
less  than  4.000,  the  major  part  of  which 
cirtnilatioD  is  within  the  county  or 
counties  contiguous  thereto. 

3.  Section  697.3  is  revised  to  read  as 
follows: 


1607.3    Effective  ( 

The  wage  rates  specified  in  §697.1 
shall  be  effective  on  October  27. 1997 
except  as  otherwise  specified. 

(FR  Doc.  97-28830  Filed  10^9-97;  8:45  unj 
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DEPARTMENT  OF  TRANSPORTATION 

CoastOuard 

33CFRPart117 
(CQO0e-«7-04(^ 

Diawbihiga  OpafMow  Raqulatlon;  QuW 
hiUauiaalal  WaHnwai.  A<g>af» 
Altamata  Rotita,  LA 

AOBICY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 


SUMMARY:  Tlie  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Belle 
Chasse  vertical  lift  span  drawbridge  on 
State  Route  23  across  the  Gulf 
Intracoastal  Waterway,  Algiers  Alternate 
Route  at  mile  3.8  at  Belle  Chasse, 
Louisiana.  This  deviation  allows  the 
bridge  to  remain  closed  to  navigation 
between  the  hourg  of  4  p.m.  and  6:45 
p.m.  on  Saturday.  October  25. 1997  and 
between  the  hours  of  4  p.m.  and  7  p.m. 
on  Sunday.  October  26, 1997.  This 
closure  is  necessary  to  facilitate 
movement  of  vehiciilar  traffic  for  the 
New  Orleans  Open  House  1997  Air 
Show,  to  be  held  at  the  U.S.  Naval  Air 
Station  at  Belle  Chasse,  Louisiana. 
DATES:  The  deviation  is  effective  from  4 
p.m.  on  October  25. 1997  until  7  p.m. 
on  October  26.  1997. 
SUPPtawiTARY  MFOfMATXM:  The  Belle 
Chasse  bridge  has  a  vertical  clearance  of 
40  feet  above  mean  high  water  in  the 
closed-to-navigation  position  and  100 
fleet  in  the  open-to- navigation  position. 
Navigation  on  the  waterway  consists 
primarily  of  tugs  with  tows,  commercial 
fishing  vessels,  sailboats  and  other 
recreational  craft.  Between  150.000  and 
200.000  members  of  the  public  are 
expected  to  attend  the  New  Orleans 


Open  House  Air  Show  on  each  day.  The 
Louisiana  Department  of  Transportation 
and  Development  has  requested  a 
temporary  deviation  from  the  normal 
operation  of  the  bridge  so  that  the 
extremely  heavy  voliune  of  vehicular 
traffic  that  will  be  departing  the  Naval 
Air  Station  following  the  event  can  be 
e^roeditiously  dispersed. 

This  deviation  requires  that  the  draw 
of  the  Belle  Chasse  bridge  remain  closed 
to  navigation  between  the  hours  of  4 
p.m.  and  6:45  p.m.  on  Saturday,  October 
25.  1997  and  between  the  hours  of  4 
p.m.  and  7  p.m.  on  Sunday,  October  26. 
1997.  Presently,  the  draw  is  required  to 
open  on  signal  during  weekends. 

Dated:  Septaraber  18. 1997. 
T.W.  loaah. 

Bear  Admiral,  U.S.  Coast  Guard  Ckunmander. 
Eighth  Coast  Guard  District. 

[FR  Doc.  97-28917  Filed  10-9-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPar152 

(CA  19e-«>6«;  FRL-MOT-^ 

Caltfomia  State  Imptamantatlon  Plan 
Ravlaion;  Intarlm  Rnal  Datarmination 
ThatStata  Haa  Corraetad  Daficiancias 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  determination. 


SUMMARY:  Elsewhere  in  today's  Federal 
Register.  EPA  has  published  a  notice  of 
proposed  rulemaking  fully  approving 
revisions  to  the  California  State 
Implementation  Plan  (SIP).  The 
revisions  concern  a  rule  bom  the  San 
Diego  County  Air  Pollution  Control 
Distirict  (SDCAPCD):  Rule  67.10.  Kelp 
Processing  and  Bio-Polymer 
Manufacturing  Operations.  Based  on  the 
proposed  full  approval.  EPA  is  making 
an  interim  final  determination  by  this 
action  that  the  State  has  corrected  the 
deficiencies  for  which  sanctions  clocks 
began  on  April  15. 1996.  This  action 
will  defiar  the  imposition  of  the  offsets 
sanction  and  defer  the  imposition  of  the 
highway  sanction.  Although  the  interim 
final  action  is  efiiective  upon 
publication.  EPA  will  take  comment  If 
no  comments  are  received  on  EPA's 
proposed  approval  of  the  State's 
submittal,  EPA  will  finalize  its 
determination  that  the  State  has 
corrected  the  deficiencies  that  started 
the  sanctions  clocks  by  publishing  a 
notice  of  final  rulemaking  in  the  Federal 
Register.  If  comments  are  received  on 
EPA's  proposed  approval  and  this 
interim  final  action,  EPA  will  publish  a 


final  rule  taking  into  consideration  any 
comments  received. 

DATES:  Effective:  October  10, 1997. 
Comments  must  be  received  by 
November  10, 1997. 

AOORESSES:  Comments  should  be  sent  to 
Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC.  75  Hawthorne  Street.  San 
Francisco.  94105-3901. 

The  state  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  avail^le  for 
public  review  at  the  above  address  and 
at  the  following  locations: 

San  Diego  Coimty  Air  Pollution  Control 
District,  9150  Chesapeake  Drive,  San 
Diego.  CA  92123-1096 

California  Air  Resources  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section.  2020  "L"  Street,' 
Sacramento,  CA  95814. 

FOR  FURTHER  !NK>RMATK>N  CONTACT: 
Patricia  A.  Bowlin.  Rulemaking  Office 
(AK-4).  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  EX,  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  (415)  744- 
1188. 

SUPPLBIBITARY  INFORMATION: 
L  Backgrouad 

On  July  13. 1994,  the  State  submitted 
SDCAPCD  Rule  67.10.  Kelp  Processing 
and  Bio-Pol3rmer  Manufacturing 
Operations.  EPA  published  a  limited 
approval/limited  disapproval  for  this 
rule  in  the  Federal  Re^ster  on  February 
14. 1996.  61  FR  5701.  EPA's  disapproval 
action  started  an  18-month  clock  for  the 
imposition  of  one  sanction  (followed  by 
a  second  sanction  6  months  later)  under 
section  179  of  the  Qean  Air  Act  (Act) 
and  a  24-month  clock  for  promulgation 
of  a  Federal  Implementation  Plan  (FIP) 
under  section  110(c)  of  the  Act  The 
State  subsequentiy  submitted  a  revised 
rule  on  August  1 ,  1997.  The  revised  rule 
was  adopted  by  SDCAPCD  on  June  25. 
1997.  In  the  Proposed  Rules  section  of 
today's  Federal  Register,  EPA  has 
proposed  full  approval  of  the  State  of 
California's  submittal  of  SDCAPCD's 
Rule  67.10,  Kelp  Processing  and  Bio- 
Pol)rmer  Manufacturing  0|>erations. 

Based  on  the  proposed  approval  set 
forth  in  today's  Federal  Reg&rter.  EPA 
believes  that  it  is  more  likely  than  not 
that  the  State  has  corrected  the  original 
disapproval  deficiencies.  Therefore. 
EPA  is  taking  this  interim  final 
rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiencies.  However, 
EPA  is  also  providing  the  public  with  an 
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opportunity  to  comment  on  this  final 
action.  If.  based  on  any  comments  on 
this  action  and  any  comments  on  EPA's 
proposed  full  approval  of  the  State's 
submittal,  B'A  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate. 
EPA  will  either  propose  or  take  final 
action  finding  that  the  State  has  not 
corrected  the  original  disapproval 
deficiencies.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiencies  have  not  been  corrected. 
Until  EPA  takes  such  action,  the 
application  of  sanctions  will  continue  to 
be  deferred  and/or  stayed. 

This  action  does  not  stop  the 
sanctions  clocks  that  started  for  this  area 
on  April  15. 1996.  However,  this  action 
will  defer  the  imposition  of  the  offsets 
sanction  and  will  defer  the  imposition 
of  the  highway  sanction.  See  59  FR 
39832  (August  4, 1994).  If  EPA 
publishes  a  notice  of  final  rulemaking 
fully  approving  the  State's  submittal, 
such  action  will  permanenUy  stop  the 
sanctions  clock  and  will  permanentiy 
lift  any  imposed,  stayed,  or  defiarred 
sanctions.  If  EPA  must  withdraw  the 
proposed  full  approval  based  on  adverse 
comments  and  EPA  susequently 
determines  that  the  State,  in  fact,  did 
not  correct  the  disapproval  deficiencies, 
the  sanctions  consequences  described  in 
the  sanctions  rule  vfiJl  apply.  See  59  FR 
39832,  codified  at  40  CFR  52.31. 

n.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
sanctions  clocks.  Based  on  this  action, 
imposition  of  the  ofkets  sanction  will 
be  deferred  and  imposition  of  the 
highway  sanction  will  be  deferred  until 
EPA's  final  action  fully  approving  the 
State's  submittal  becomes  effective  or 
until  EPA  proposes  or  takes  final  action 
disapproving  in  whole  or  part  the  State 
submittal.  If  EPA's  proposed  rtilemaldng 
action  fiilly  approving  the  State 
submittal  becomes  final,  at  that  time  any 
sanctions  clocks  will  be  permanenUy 
stopped  and  any  imposed,  stayed,  or 
deferred  sanctions  will  be  permanentiy 
lifted. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  corrected 
the  deficiencies  identified  in  EPA's 
limited  disapproval  action,  relief  from 
sanctions  should  be  provided  as  quickly 
as  possible.  Therefore.  EPA  is  invoking 
the  good  cause  exception  imder  the 
Adininistrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 


comment  before  this  action  takes  effect' 
5  U.S.C.  553(b)(3).  EPA  believes  diat 
notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest  EPA  has  reviewed  the  State's 
submittal  and.  through  its  proposed 
action,  is  indicating  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clocks.  Therefore,  it  is  not  in  the  public 
interest  to  initially  impose  sanctions  or 
to  keep  applied  sanctions  in  place  when 
the  State  bias  most  likely  done  all  it  can 
to  correct  the  deficiencies  that  triggered 
the  sanctions  clocks.  Moreover,  it  would 
be  impracticable  to  go  through  notice- 
and-comment  rulemaking  on  a  finding 
that  the  State  has  corrected  the 
deficiencies  prior  to  the  rulemaking 
approving  the  State's  submittal. 
Therefore,  EPA  believes  that  it  is 
necessary  to  use  the  interim  final* 
rulemaking  process  to  temporarily  stay 
or  defer  sanctions  while  EPA  completes 
its  rulemaking  process  on  the 
approvability  of  the  State's  submittal. 
Moreover,  with  respect  to  the  effective 
date  of  this  action.  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the  APA  because 
the  purpose  of  this  document  is  to 
relieve  a  restriction.  See  5  U.S.C. 
553(dXl). 

m.  Administrative  Reqidrements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604>,  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

This  action  temporarily  relieves 
soiuces  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act 
Therefore,  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 


■  A*  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  EPA'*  determination  after  the  efiiective 
date,  and  EPA  wiU  consider  any  commeots  received 
in  detennining  whether  to  reverse  such  action. 


C.  Unfunded  Mandates 

Under  sections  202.  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22. 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  State 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
govenunents  have  elected  to  adopt  the 
program  provided  for  under  Part  D  of 
the  Qean  Air  Act.  This  rule  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rule  being  proposed  for 
approval  by  this  action  will  impose  no 
new  requirements  because  affected 
sources  are  already  subject  to  these 
regtdations  imder  State  law.  Therefore, 
no  additional  costs  to  State,  local,  or 
tribal  govenmients  or  to  the  private 
sector  result  from  this  action.  EPA  has 
also  determined  that  this  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
govenunents  in  the  aggregate  or  to  the 
private  sector. 

D.  Submission  to  Congress  and  the 
General  Accountiitg  Office 

Under  section  801(aKl)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  regidations,  Oxone, 
Reporting  and  recordikeeping 
requuements.  Volatile  organic 
compoimds. 

Antibority:  42  U.S.C  7401-7871q. 

Dated:  October  1, 1997. 
Hany  Scraydarian, 
Acting  Regional  Administrator. 
[FR  Doc  97-26855  Filed  10-«-97;  8:45  am] 
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ENVmOflMENTAL  PROTECTION 
AQENCr 

40CFRPartS2 
(LA-14-1-7230;  Fm.-Sm»-7l 

Approval  and  Promulgation  of  Air 
Quality  Implamantalion  Plana  of  Naw 
Sourco  nairlaw  <M8R)  hnplawntatlon 
Plan  Addraaaing  NSR  in 
Nonatlainmant  Afooa;  Loulalana; 
Louialana  Administfattva  Coda  (LAC), 
TWa^BivlToomantai  Quality.  Part  ii. 
Air,  CtiaplarS.  PmhiU  Prooaduraa^ 
Sacdon  504,  Nonattalmnant  NSR 


AQBUCY:  Enviromnentai  Piotsction 
Agency  (EPA). 
ACTION:  Piiial  rale. 


:  The  EPA  is  approving  the 
Stats  Implementation  Plan  (SIP) 
revision,  submitted  by  the  State  of 
Louisiana  for  the  purpose  of  meeting 
requirements  of  the  Qeen  Air  Act(me 
Act),  as  amended  in  1990.  with  ng^rd 
to  NSR  in  areas  that  have  not  attained 
the  National  Ambient  Air  Quality 
Standards  (NAAQS).  This  sf^noval 
action  was  proposed  in  the  Federal 
Ma^ttmt  (FR)  on  October  6. 1905,  and  no 
oaaaMBts  were  received  on  the 
proposal. 

ETPlciMrt  OATC:  This  action  is  efleeUve 
on  November  10. 1997. 
AOOnenn:  Copiea  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection,  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  dociunents 
should  make  an  appointment  with  the 
appropriate  ofBce  at  least  24  hours 
before  the  visiting  day. 
Environmental  Protection  Agency, 
Region  6,  Multimedia  Planning  and 
Permitting  Division  (6PD),  1445  Ross 
Avenue,  suite  700,  Dallas,  Texas 
75202-2733 
Louisiana  Department  of  Environmental 
Quality,  H.  B.  GarioclL  Building.  7290 
Bluebonnet  Boulevard,  Baton  Rouge. 
Louisiana  70810 
Hm  FumMBi  aroniiATiON  contact:  Mr. 
Richard  A.  Barrett.  Air  Permits  Section 
(6PD-R).  Multimedia  Planning  and 
Pamitdng  Division.  EPA  Ragiao  6, 1445 
Ross  Avenue.  Dallas.  Texas  75202-2733. 
telephone  (214)  605-7327. 


The  air  quality  planning  requirements 
for  nonattainment  new  source  review 
are  set  out  in  part  D  of  Title  I  of  the  Act, 
as  amended  in  1900.  The  EPA  has 
lasoada  'XSenaral  Praamble"  describing 


EPA's  preliminary  views  on  how  EPA 
Intends  to  review  SIPs  and  SIP  revisions 
submitted  under  part  D:  including  those 
State  submittals  containing 
nonattainment  area  NSR  SIP 
requirements  (see  57  FR  13498  (April 
16, 1992))  and  (57  FR  18070  (AprU^S. 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refar  to  the  General 
Preemble  for  a  more  detailed  discussion 
of  the  interpretations  of  part  D  advanced 
in  this  action  and  the  supporting 
ationale. 

Prior  to  EPA  approval  of  a  State's  NSR 
SIP  submissim,  the  State  may  continue 
permitting  only  in  accordance  with  the 
new  statutory  requirements  for  pemdt 
applications  completed  after  the 
relevant  SIP  submittal  date.  This  policy 
was  explained  in  transition  guidance 
memoranda  from  John  Seitz  dated 
March  Jl.  1991.  "New  Source  Review 
(NSR)  Program  Transitional  Guidance," 
and  Septnnber  3, 1992,  "New  Source 
Review  (NSR)  Program  Supplemental 
Transitional  Guidance  on  Applicability 
of  New  Part  D  NSR  Permit 
ReqoirsnwntL" 

n.  Rnlanaidi^  Acdoa 

A.  Procedxuxd  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
develoiring  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Sectitm  llO(aX2)  of  the  Act  42  U.S.C. 
7410(aK2).  provides  that  each 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.  >  Sectfon 
HOG)  of  the  Act  similady  provides  that 
each  revision  to  an  implementatian  plan 
submitted  by  a  State  undCT  the  Act  must 
be  adopted  by  such  State  after 
reasonable  notice  and  public  hearing. 

After  adequate  public  notice,  theState 
of  Louisiana  held  a  public  hearing  cm 
December  30, 1992.  to  entertain  public 
comment  on  the  NSR  implementation 
plan,  which  replaced  the  emergency 
rules  submitted  to  EPA  on  November 
10. 1992.  Following  the  public  heeiing, ' 
the  plan  was  adopted  by  the  State  on 
February  20, 1993,  and  submitted  to 
EPA  on  March  3, 1093,  as  a  proposed 
revision  to  the  SIP.  The  State  submitted 
to  EPA  revisions  for  the  Louisiana  SIP 
to  implemoit  the  NSR  requirements  of 
the  Act  in  nonattainment  areas  in 
Louisiana  l.nmi«un>a  made  the  SIP 
revision  to  LAC  Title  33,  Part  III, 
Chapter  5.  Permit  Procedures,  by  the 
addition  of  section  504.  Nonattainment 
New  Source  Review  Procedures.  The 


■  SMbon  172(cX7)  of  th*  Act  pravidn  tiiai  plan 
'  r~T-lriTiiM  fhr  wiittrinniMil  ■  —  rinll  miwi  [jm 
•ppbabfe  piDviaiaa*  of  Mction  110UX3). 


SIP  revision  was  reviewjad  by  EPA  to 
determine  administrative  completeness 
shortly  after  its  submittal.  The 
completeness  review  was  based  upon 
the  criteria  as  set  out  at  40  CFR  part  51, 
Appendix  V.  The  submittal  was  found 
to  be  complete  on  July  10, 1993,  and  a 
letter  dated  August  3, 1993,  was 
forwarded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process.  Prior  to  EPA  acting  on  these 
revisions,  the  State  submitted  a  notice  of 
adoption  and  final  rule  on  Regulation 
LAC  33:IIL  Chapter  5,  on  November  15, 
1993.  That  submittal  included  an 
amended  Section  504  in  order  to  meet 
the  requirements  mandated  by  sections 
173  and  182  of  the  Act  This  action 
applies  to  Section  504  of  the  LAC 
m  this  action,  EPA  approves  the 
Louisiana  nonattainment  NSR  SIP  rules 
identified  in  this  notice.  Those  sections 
submitted  to  EPA  not  included  in  the 
revisions  specifically  addressed  in  this 
action  will  be  the  subject  of  a  future 
rulemaking  In  this  rulemaking  action 
on  the  Louisiana  nonattainment  NSR 
SIP,  EPA  has  applied  its  interpretations, 
taking  into  consideration  the  specific 
foctual  issues  preseiUed 

B.  Geneml  Nonattaimnuni  NSR 
Requinments 

The  statutory  requirements  fbr 
nonattainment  NSR  SIPs  and  permitting 
are  found  at  sections  172  and  173. 

The  Act  requires  all  States  to  have 
submitted,  at  a  miniimun,  the  following 
nonattainment  NSR  provisions  by 
November  15. 1992: 

1.  Provisions  to  assure  that 
calculation  of  emissions  ofbets.  as 
required  by  section  173(a)(1)(A),  are 
based  on  the  same  emissions  baseline 
used  in  the  demonstration  of  reasonable 
further  progress.  Louisiana  has 
established  provisions  to  satisfy  tht« 
requirement  in  LAC  sections  504.F.4 
and  50C.F.5. 

2.  Provisions  to  allow,  according  to 
section  173(cKl).  ofEseU  to  be  obtained 
in  another  nonattainment  area  if:  the 
area  in  which  the  o£E»ets  are  obtained 
has  an  equal  or  higher  nonattainment 
classification;  and  emissiims  from  the 
nonattainment  area,  in  which  the  o&ets 
are  obtained,  contribute  to  an  NAAQS 
violation,  in  the  area  in  which  the 
source  would  construct.  Louisiana  has 
established  provisions  to  satisfy  this 
requirement  in  LAC  Section  504  J'.O. 

3.  Provisions  to  assure,  according  to 
section  173(cXl).  that  any  emissions 
ofEMts  obtained  in  conjunction  with,  the 
issuance  of  a  permit  to  a  new  or   _ 
modified  source  must  be  in  effect  and 
enfiorceable  by  the  time  the  new  or 
modified  aouica  i*  to  mmmtwiCT 
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operation.  Louisiana  has  established 
provisions  to  satisfy  this  section  in  LAC 
Section  504.F.3. 

4.  Provisions  to  assure  that  emissions 
increases,  from  new  or  modified  major 
stationary  sources,  are  ofEset  by  real 
reductions  in  actual  emissions,  as 
required  by  section  173(c)(1).  Louisiana 
has  established  provisions  to  satisfy  this 
requirement  in  LAC  Sections  504  J).3 
and504.F.7. 

5.  Provisions,  according  to  section 
173(c)(2),  to  prevent  emissions 
reductions  otherwise  required  by  the 
Act  from  being  credited  for  purposes  of 
satisfying  the  part  D  oSset  requirements. 
Louisiana  has  established  provisions  to 
satisfy  this  section  in  LAC  Sections 
504.F.5.  and  504.F.10. 

6.  Provisions,  according  to  section 
173(a)(5)  that,  as  a  prerequisite  to 
issuing  any  part  D  permit,  the  State  will 
require  an  analysis  of  alternative  sites, 
sises,  production  processes,  and     '< 
environmental  control  techniques  for 
proposed  sources  that  demonstrates  the 
benefits  of  the  proposed  soiuce 
significantiy  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
or  modification.  Louisiana  has 
established  provisions  to  satisfy  this 
requiremeiit  in  LAC  Section  504.D.6. 

7.  Provisions,  according  to  section 
173(e),  that  allow  any  existing  or 
modified  source  that  tests  rocket 
engines  or  motors  to  use  alternative  or 
innovative  means  to  ofEset  emissions 
increases  from  firing  and  related 
cleaning,  if  four  conditions  are  met  (a) 
the  proposed  modification  is  for 
expansion  of  a  focilify  already  permitted 
for  such  purposes;  (b)  the  Source  has 
used  all  available  o&ets  and  all 
reasonable  means  to  obtain  ofEsets  and 
sufficient  ofbets  are  not  available;  (c) 


the  source  has  obtaiped  a  written 
finding  by  the  appropriate,  sponsoring 
Federal  agency  that  the  testing  is 
essential  to  national  seciuify;  and  (d). 
the  soiUT:e  will  comply  with  an 
alternative  measiire  designed  to  oSset 
any  emissions  increases  not  direcUy 
o&et  by  the  source. 

In  lieu  of  imposing  any  alternative 
offset  measures,  the  permitting  authority 
may  impose  an  emission  ofEset 
amoimting  to  no  more  than  1.5  times  the 
average  cost  of  stationary  control 
measures  adopted  in  that  area  during 
the  previotis  three  years.  Louisiana  has 
established  provisions  to  satisfy  this 
requirement  at  LAC  Section  504.D.7. 

8.  Provisions,  according  to  section 
173(a)(3).  to  assure  that  ownersw 
opoators,  of  each  proposed  new  or 
modified  major  stationary  source, 
demonstrate  that  all  other  major 
stationary  sources,  under  the  same 
ownership  in  the  State,  are  in 
compliance  with  the  Act  Louisiana  has 
esteblished  provisions  to  satisfy  this 
section  at  LAC  Section  504.D.1.  This 
provision  is  recodified  and  rewritten 
frona  LAC  33  Jn.  Chapter  5.  Section 
505.H.8.,  which  was  previously 
approved  in  the  Fedaral  Roister  (47  FR 
6015,  February  10. 1982). 

9.  Provisions,  according  to  section 
173(a)(2),  to  assure  that  permits  for  new 
and  modified  major  stetionary  soiuces 
to  construct  and  operate  may  be  issued 
if  the  proposed  source  is  required  to 
comply  with  the  lowest  achievable 
emission  rate.  Louisiana  has  established 
provisions  to  satisfy  this  requirement  in 
LACSection  504.D.2.  This  provision  is 
recodified  and  rewritten  from  LAC 
33:in,  Chapter  5,  Section  505.H.8.. 
which  was  previously  approved  in  the 
Federal  Register  (47  FR  6015,  February 
10,1982). 


10.  Additionally,  the  Stete  must 
assure  that  no  interpoUutant  trading  is 
allowed  as  defined  in  40  CFR  part  51, 
Appendix  S,  section  IV,  condition  3. 
Louisiana  has  established  provisions  to 
satisfy  this  requirement  in  LAC  Section 
504.F.1. 

11.  The  public  notice  and 
participation  requirements,  previously 
located  in  Section  504,  have  now  been 
placed  in  LAC  33:111.  Chapter  5.  Section 
531,  which  will  be  acted  on  by  EPA  in 
a  future  rulemaking  action,  l^ese 
requirements  were  located  in  the  March 
3, 1993,  submittal  and  were 
subsequenUy  moved  in  the  November 
15, 1993.  submittal  to  Section  531. 
Piiblic  participation  requirements  have 
previously  been  approved  in  the  SIP. 

C  Ozone 

The  general  nonattaimnent  NSR 
requirements  are  found  in  sections  172 
and  173  of  the  Act  and  must  be  met  by 
all  nonattainment  areas.  Requirements 
for  ozone  that  supplement  or  supersede 
these  requirements  are  found  in  subpart 
2  of  part  D.  In  addition,  subpart  2 
includes  section  182(f)  which  states  that 
requirements  for  major  stationary 
sources  of  volatile  organic  compounds 
(VOC)  shall  apply  to  major  stetionary 
sources  of  oxides  of  nitrogen  (NOx) 
imless  the  Administrator  makes  certain 
determinations  related  to  the  benefits  or 
contribution  of  NOx  control  to  air 
qualify,  ozone  attainment,  or  ozone  afr 
qualify.  Stetes  were  required  under 
section  182(aK2)(C)  to  adopt  new  NSR 
rules  for  ozone  nonattainment  areas  by 
November  15, 1992. 

I/)uisiana  has  esteblished  major 
source  thresholds  and  ofEset  ratios  for^ 
VOC  and  included  provisions  for  NOx 
major  stationary  soiux»s  as  follows: 


Area  clsoeHicstioo 

Maior  source  threshold 

ORsst  iniki-  (ninimuin 

NOx  provisions 

Marginal _ -...- 

Moderate .....    . .>.. 

Serious  1 .. ,. 

Severe i ;..„. 

Extreme  ....„ 

100  Ipy  ..; .. 

100  ipy ..... 

50  tpy  ._..._....... 

25  Ipy 

Not  applicable 

r.to  to  1  .. 

1.15  to  1  . 

1.20  to  1  ': 

1.30  to  1 

Not  applicable „ 

See  paragraph  below. 

Identical  to  VOC. 

See  paragraph  below.                    "^ 

Identical  to  VOC.                                     f 

Nots^icabie. 

The  EPA  approved  a  petition  for 
exemption  from  NOx  requirements 
pursuant  to  section  182(f),  for  the 
marginal  ozone  nonattainment  area  of 
Lake  Charles  (Calcasieu  Parish),  on  May 
22, 1997,  and  which  was  published  on 
May  29, 1997  (see  62  FR  29062); 
therefore,  NOx  nonattainment  NSR  will 
not  be  required  in  that  area.  Further, 
EPA  approved  the  redesignation  of  tiie 
marginal  ozone  nonattainment  area  of 
Lake  Charles  (Calcasieu  Parish),  to 
attainment  Cor  ozone  on  April  10, 1997, 


and  which  was  published  on  May  2, 
1997  (see  62  FR  24036). 

The  EPA  approved  a  petition  for 
exemption  from  NOx  requirements 
pursuant  to  section  l8%(f),  for  the 
serious  ozone  nonattainment  area  of 
Baton  Rouge,  on  January  18, 1996.  and 
which  was  published  on  January  26, 
1996  [see  61  FR  2438);  therefore,  NOx 
nonattainment  NSR  will  not  be  required 
in  that  area. 


Louisiana  has  established  all  of  the 
above  requirements  for  all  other  ozone 
nonattainment  areas. 

Additionally,  for  nonclassifiable 
(transitional  or  incomplete  date)  ozone 
nonattaimnent  areas.  State  rules  for  the 
marginal  area  classification  apply.  For 
further  information  on  nonclassifiable 
areas  see,  "General  Preamble"  57  FR 
55624  (April  16. 1992),  and  tiie  "NOx 
supplement  to  the  General  Preamble"  57 
FR  13523  (November  25, 1993). 
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In  addition,  Louisiana's  plan 
submittal  reflects  appropriate 
modification  provisions,  including  a  de 
minimis  level  of  25  tons. 

D.  Caibon  Monoxide  (CO) 

The  general  part  D  NSR  permit 
leqiiirements  apply  in  CX3 
nonattainment  areas,  and  are 
supplemented  by  the  CO  requirements 
in  subpart  3  of  part  D. 

Louisiana  has  established  a  major 
source  threshold  of  100  tons  per  year, 


and  a  minimum  ofEMt  ratio  of  grdbter 
than  1.00  to  1  for  moderate  CO 
nonattainment  areas.  Louisiana  has 
established  a  major  source  threshold  of 
50  tpy,  and  a  minimum  ofbet  ratio  of 
greater  than  1.00  to  1  for  serious 
nonattainment  areas. 

Louisiana  has  no  areas  designated  as 
nonattainment  fiar  CO  at  this  time. 


E.  Particulate  Matter  Less  Than  10 
Micmmeters  In  Diameter  (PM-10) 

Pursuant  to  section  180(aK2)  42 
U.S.C  7513a(a)(2),  all  States,  with  a 
PM-10  nonattainment  area  classified  as 
moderate,  were  required  to  submit  an 
NSR  permit  program  SIP  revision  by 
June  30, 1992.  or  18  months  after  the 
designation  of  such  an  area. 

Louisiana  has  established  major 
source  thresholds,  ofbet  ratios, 
modification  significance  levels,  and 
PM-10  precursor  provisions  as  follows: 


A-.cta«c--, 

oM 

OffMl  ratio  minimum 

oiQnnicanoo  mw 

Piecumr  provisions 

I^Mfc^a^i 

100  ipy 

50  tpy 

Greater  than  1  to  1  

Greater  tf»n  1  to  1  ....     ^ 

Serious  „ 

See  paragrapn  belowr. 
See  paragraph  below. 

Since  Louisiana  has  no  areas 
designated  as  nonattainment  for  PM-10 
at  this  time,  EPA  is  approving  the  PM- 
10  NSR  provisions  for  the  iiinited 
puipose  of  strengthening  the  SIP  and 
not  far  satisfying  the  part  O  NSR 
requirements  for  PM-10.  If  an  area  is 
designated  nonattainment  for  PM-10, 
then  the  State  would  be  required  to 
submit  provisions  for  PM-10  precursors 
unless  it  has  sought  and  obtained  a 
determination  by  the  EPA  under  section 
189(e). 

F.  Sulfur  Dioxide  (SOjJ      ' 

States  with  SO2  nonattaiiunent  areas 
were  required  to  submit  NSR 
implementation  plans  by  May  15, 1992. 
States  with  areas  that  are  designated  or 
redesignated  as  nonattaiiunent  after  the 
Amendments  have  18  months  to  submit 
such  plans. 

Louisiana  has  established  a  m^r 
source  threshold  of  100  tpy,  a  minimiim 
oQwt  ratio  of  greater  than  1  to  1,  and  a 
modification  significance  level  of  40 
tpy. 

Louisiana  has  no  areas  designated  as 
nonattaiiunent  for  SO2  at  this  time. 

G.Lead 

Generally,  the  date  by  which  a  plan 
must  be  submitted  for  an  area  is 
triggered  by  the  area's  nonattainment 
designation.  For  areas  designated 
nonattainment  for  the  primary  lead 
NAAQS  in  effect  at  enactment  of  the 
1990  Amendments;  under  section 
1 71  (b).  States  must  submit  SIPs  which     - 
meet  the  applicable  requirements  of  part 
D  within  18  months  of  the  date  of 
enactment  of  the  1990  Amendments. 

Louisiana  has  established  a  major 
source  threshold  of  100  tpy,  a  minimum 
o£bet  ratio  of  greater  than  1  to  1.  and  a 
modification  significance  level  of  0.6 
tpy. 


liOuisiana  has  no  areas  designated  as 
nonattainment  for  Lead  at  this  time. 

m.  Final  Actioo 

The  EPA  is  approving  the  plan 
revisions  submitted  on  March  3, 1993, 
as  amended  on  November  15, 1993,' 
regarding  NSR  The  State  of  Louisiana 
has  subioitted  a  complete  plan  to 
implemmt  the  NSR  provisions  of  part 
D.  Each  of  the  program  elements 
mentioned  above  were  properly 
addressed,  with  the  exception  of  PM-10 
preciusor  requirements.  Since  Louisiana 
has  no  areas  designated  as 
nonattaiiunent  for  PM-10  at  this  time. 
EPA  is  approving  the  PM-10  NSR 
provisions  for  the  limited  pwpose  of 
strengthening  the  SIP  and  not  for 
satisfying  the  part  D  NSR  requirements 
for  PM-10.  If  an  area  is  designated 
nonattainment  for  PM-10,  then  the  State 
would  be  required  to  submit  provisions 
for  PM-10  precursors  unless  it  has 
sought  and  obtained  a  determination  by 
EPA  under  section  189(e). 

Those  sections  submitted  to  EPA,  not 
included  in  the  revisions  specifically 
addressed  in  this  action,  will  be  the 
subject  of  a  future  rulemaking. 

Louisiana  LAC  33:in.Chapter 
S.Section  504  is  approvable  under  the 
requirements  for  nonattainment  area 
permitting  regulations  as  ouUined  in  40 
CFR  part  51  and  in  part  D.  These 
revisions  incorporate  requirements  of 
the  Act  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  air  pollutants. 

Nothing  in  this  Action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  fisr  revision  to  any  SIP.  Each 
leqiiest  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
foctors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 


IV.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  E.O.  12866  review. 

V.  Sagnlatory  Flezibility 

Under  the  Regulatory  FlexiUlity  Act, 
5  U.S.C  600  et  seq.,  EPA  nuist  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  Or 
final  rale  on  small  entities.  See  5  U.S.C 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D  of  the  Act  do 
not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federd  SEP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
Act,  preptuation  of  a  flexibilify  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C  7410(aK2). 

VL  Unfimdad  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
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local,  or  tribal  governments  in  the 
aggregate;  qr  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for  . 
informing  and  advising  any  small 
governments  that  may  be  significandy 
or  uniquely  impacted  by  die  rule. 

The  EPA  has  determined  that  this 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  preexisting 
requireipents  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

Vn.  Sabmiaaion  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  role  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

Vm.  Fetitiona  £m-  Judicial  Review 

Under  section  307(bXl)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  9, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

Liat  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particidate  matter,  Rreporting  and 
recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 


Dated:  September  30. 1997. 
)wxy  CUfiard, 
ActtngRegional  Administrator.  ^ 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authorify  citation  for  part  52 
continues  to  read  as  follows: 

Aotboiity:  42  U.S.C.  7401-7671q. 
Subpart  T— Louisiana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(68)  to  read  as 
follows: 

152.970   Identification  of  pi«L 

***** 

(c)  •  •  • 

(66)  A  revision  to  the  Lotusiana  SIP 
addn»sing  the  nonattainment  NSR 
program  for  Louisiana  was  submitted  by 
the  Governor  of  Louisiana  on  March  3. 
1993.  and  November  15, 1993.    ^ 

(i)  Incorporation  by  reference. 

(A)  Revision  to  LAC.  Title  33.  Part  m. 
Air.  Chapter  5.  Permit  Procedures,  by 
the  addition  of  Section  504. 
Nonattainment  New  Source  Review 
Procedures,  as  promulgated  in  the 
Louisiana  Register,  Volume  19,  Niunber 
2, 176-183,  February  20, 1993;  effective 
February  20, 1993,  and  submitted  by  the 
Governor  on  March  3. 1993. 

(B)  Revisions  to  LAC,  Tide  33,  Pert  m. 
Air,  Chapter  5.  Permit  Procedures, 
Section  504.  Nonattainment  New  Source 
Review  Procedures,  Subsections:  A., 
Applicability,  Paragraphs  A(l),  A(2). 
A(3),  A(4);  D.,  Nonattainment  New 
Source  Requirements,  Paragraph  D(4); 
Delete  G.,  Permit  Procediues,  Public 
Participation  and  Notification:  Reletter 
H.,  Definitions,  to  G.,  and  revise 
definitions  for  Mi^r  Modification 
(paragraphs:  a.,  c.iii,  civ,  c.v.(a)(b),  cvi, 
avii).  Major  Stationary  Source 
(paragraphs:  a.,  d.i);  Delete  Table  1; 
Renumber  Table  2,  Major  Stationaiy 
Source/Major  Modification  Emission 
Thresholds,  to  Table  1,  and  revise 
Footnote  1..  as  promulgated  in  the 
Louisiana  Renter,  Volume  19,  Niunber 
11, 1420-1421,  November  20,  1993; 
effective  November  20, 1993,  and 
submitted  by  the  Governor  on 
November  4, 1993. 

^ii)  Additional  material. 

(A)  Letter  dated  January  7, 1994, 
signed  by  the  Governor  of  Louisiana, 
which  clarifies  that  section  504  is  to  be 
reviewed  imder  the  SIP  program. 

(PR  Doc.  97-27017  Filed  10-«-47;  8:45  am] 
Mian)  cooe  ( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  Z71 

[FRL-seoe-q 

N«w  HampsMre:  Hnal  Autttorization  of 
State  Hazardous  Waste  Managsmsnt 
Program  Rsvisions;  Corrsction 

AQBCY:  Environmental  Ptotection 

Agency  (EPA). 

ACTION:  Immediate  final  rule;  conection. 

SUMMARY:  The  Environmental  Protection 
Agency  published  in  the  Federal 
Register  of  November  14, 1994  (59  FR 
56397)  the  authorization  of  New 
Hampshire's  Hazardous  Waste 
Management  Program  Revision  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The  document 
stated  that  the  effective  date  was 
January  13, 1994.  This  was  a 
typographical  error.  The  correct 
effective  date  is  January  13, 1995.  This 
document  corrects  that  error. 

This  document  is  also  correcting 
typographical  errors  that  were  in  the 
crosswalk  listings  of  the  federal 
requirements  in  the  same  immediate 
final  rule. 

EFFECTIVE  DATE:  The  effisctive  date  for 
the  immediate  final  rule  published  at  59 
FR  56307  is  January  13, 1995. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Geri  Mannion,  U.S.  EPA  Region  I 
(CHW),  J.F.K.  Federal  Building.  Boston, 
Massachusetts.  02203-21,  Phone  (617) 
565-3607. 

Dsted:  September  24, 1997. 
lohn  P.  DeVillai*, 
Regional  Administrator,  Region  I. 

In  the  table  h*ginning  on  page  56399. 
the  following  itons  are  corrected  to  read 
as  follows: 

Section  11:  Non-HSWA  Requirements 
Prior  to  Non-HSWA  Quster  1.  Checklist 
(2)  Permit  Rules:  Setdement  Agreement. 
FR  39611-39623. 09/01/83. 

Section  m.  Non-HSWA  Quster  L 
Checklist  (13)  Definition  of  Solid  Waste. 
50  FR  614-668,  01/04/85,  as  amended 
on  04/11/85  atSO  FR  14216-14220,  and 
50  FR  33541-33543  on  08/20/85. 

Section  V:  Non-HSWA  Quster  UL 
Checklist  (28)  Standards  for  Hazardous 
Waste  Storage  and  Treatment  Tank 
Systems,  51  FR  25422-25486. 07/14/86, 
as  amended  at  51  FR  29430-39431  on 
08/15/86.  (Non^lSWA  Quster  III  and 
HSWA  Quster  I) 

Section  VI:  Non-HSWA  Cluster  IV. 
Checklist  (46)  Technical  Correction; 
Identification  and  Listing  of  Hazardous 
Waste.  53  FR  13382,  04/22/88. 

Section  Vff:  Non-HSWA  Cluster  V. 
Checklist  (54)  Permit  Modifications  for 
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Hazardous  Waste  Management 
Facilities,  53  FR  37912-37924,  09/28/ 
88;  as  amended  10/24/88  at  53  FR 
41649. 

Section  VII:  Non-HSWA  Quster  V. 
decklist  (58)  Standards  for  Generators 
of  Hazardoiis  Waste;  53  FR  45089- 
45093. 11/08/88. 

Section  Vni:  HSWA  Cluster  L  SI 
Sharing  of  Information  With  the  Agency 
for  Toxic  Substances  and  Disease 
Ragistiy,  HSWA  §  3019(b),  07/15/85. 

(FR  Doc  97-27013  Filed  10-9-97;  8:45  am) 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 


44CFRPMt206 


Gfwit  PfOQfwn 

AQBCY:  Fedwal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice  of  waiver. 

at 

tUMHAHV:  This  notice  states  FKMA's 
intent  to  streamline  the  Hazard 
Mitigation  Ckant  Program  (HMC3>) 
process  by  allowing  States  to  use  a  one- 
time efibrt  to  apply  statewide  eligibility 
criteria  to  the  HMCP  for  all  disasters 
declared  before  April  7. 1997. 
DATES:  October  10, 1997. 


RM  FURTNER  ■POWMAHOW  OONTACT: 
Robert  F.  Shaa.  Mitigation  CKrectoiate. 
Federal  Emergency  Management 
Agency.  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3619.  (facsimile) 
(202)  646-3104. 

•upnaofTAfrr  ■■xwmatmn;  in  the 

past.  Hazard  Mitigation  Ckant  Program 
(HMGP)  funds  were  only  available  in 
counties  designated  as  eligible  by  FEMA 
for  Individual  Assistance  (lA)  or  Public 
Asuatance  (PA).  Under  the  Stafford  Act 
botii  lA  and  PA  tandt  address  damage 
(H*  hardship  resulting  from  the  ma|or 
disastw,  but  HM(3>  fonds  are  intended 
to  reduce  the  risk  of  future  damagitt  (v 
hardship.  As  a  result,  FEMA  has 
determined  that  the  use  of  HMGP  funds 
should  not  be  limited  only  to  counties 


designated  as  eligible  for  lA  or  PA 
funds.  In  an  efibrt  to  streamline  the 
HMGP,  FEMA  will  automatically 
designate  all  counties  within  the 
declared  State  as  eligible  to  receive 
HMGP  funds  for  all  disasters  declared 
on  or  after  Afwil  7, 1997. 

In  addition,  FEMA  has  determined 
that  States  declared  before  this  time 
should  be  permitted  to  take  advantage  of 
this  policy.  In  order  to  ensure 
consistency  in  the  availability  of  HMGP 
funds  among  all  States  with  open 
disasters,  FEMA  is  temporarily  waiving 
its  regulatory  requirement  at  44  CFR 
206.40(d)  that  requires  a  State  to  request 
additional  areas  for  designation  within 
30  day»  of  the  incident  or  declaration. 
Therefore,  this  notice  makes  public  that 
States  have  until  November  10, 1997,  to 
submit  to  their  FEMA  Regional  OfBce 
the  open  disasters  for  which  they  are 
requesting  the  designation  of  additional 
counties.  For  every  disaster  for  which  a 
State  i^  amending  the  designated  areas. 
States  will  have  until  February  9, 1998, 
or  18  months  after  the  date  of  the 
disaster  declaration,  whichever  is  later, 
to  submit  HMCS*  project  applications  to 
the  Regional  OCGce. 

(Catalog  of  Pedanl  Domntic  Assistance  Na 
83.518.  Diaaatar  Aaaistanca) 

Dated:  Octofaar  2. 1997. 

|aansL.yntt, 

IXractor. 

(FR  Ooc  97-27000  Filed  UMH97: 8:45  am] 


FEDERAL  COMMUMCATION8 


47  CFR  Part  7S 

(CS  Oootal  No.  •ft-174;  FCC 


AGBCY:  Federal  Conununicatfons 
Commission. 


ACTION:  Final  rule; 
eCbctive  date. 


tof 


The  Commission's 
amendmenU  to  47  CFR  76.922,  which 


contain  information  collection 
requirements,  became  effective  on 
September  4, 1997.  These  amendments, 
which  were  published  in  the  Federal 
RegietBr  on  March  31, 1997.  relate  to 
implementation  of  the  rate  regulation 
provisions  of  the  1992  Cable  Act 

byfjbCIIVE  DATE:  The  amendments  to  47 
CFR  76.922  pubUshed  at  62  FR  15127 
became  effactive  on  Septembw  4. 1997. 

FOR  FURTHER  MFORMATKM  CONTACT:  Rob 
Fream.  Cable  Services  Bureau,  (202) 
418-7200. 

SUPPUJEMTARY  ■rORMATION. 

1.  On  March  14. 1997.  the 
Commission  released  a  Report  and 
Order,  a  summary  of  which  was 
published  in  the  Feileral  lagistar.  See 
62  FR  15121,  March  31, 1997.  The 
Report  and  Ordw  establishes  rules  for 
an  optional  rate-setting  methodology 
that  would  enable  a  cable  operator  to 
establish  imiform  rates  for  uruform 
cable  service  tiers  offered  in  multiple 
franchise  areas.  Because  the  rules 
imposed  new  information  coUection 
requirements,  the  amendments  to  47 
CFR  76.922  could  not  become  effective 
until  approved  by  the  Office  of 
Management  and  Budget  ("OMB").  and 
no  sooner  than  April  30, 1997.  OMB 
approved  these  nile  changes  on 
September  4, 1997. 

2.  The  Federal  Ragfater  summary 
stated  that  the  Commission  woidd 
publiah  a  document  announcing  the 
effsctive  date  of  the  rule  rhangns 
requiring  OMB  approval.  The 
amendments  to  47  CFR  76.922  became 
efiiective  on  September  4, 1997.  This 
publication  satisfies  the  statement  that 
the  Commission  would  publish  a 
dociunant  announcing  the  effective  date 
of  the  rule  changwn  requiring  OMB 
apinovaL 

Ltal  of  Sak^Hrls  fai  47  Cn  Part  7« 

Cable  television. 

P««t— t  nnrrtmiinir^HniM  r^mmi— iww 

UnUbB  F.  Catan. 

Acting  SecTBtaiy. 

(FR  Doc  97-28788  Filed  10-0-97;  8:45  am) 
I  oooa  sn*-ai-r 
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Tbie  section  of  the  FEDERAL  REGISTER 
contair»  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  ttw  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 


26CFRPwt1 

[REO-2S1985-8q 

RM1S4»-AU79 

Source  of  Income  From  Saio«  of 
Inventory  Partly  From  SourcM  Within 
a  PooMMlon  of  the  United  States; 
Alao,  Souroe  of  Income  Derived  From 
Certain  Purchaeea  From  a  Corporation 
Electing  Section  936 

AQBICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  propoead  rulemaking 

and  notice  of  public  hearing. 

SUMIARY:  This  doctunent  contains 
proposed  regulations  under  section  863 
governing  the  soiuce  of  income  from 
sales  of  inventory  produced  in  the 
United  States  and  sold  in  a  possession 
of  the  United  States  or  produced  in  a 
possession  of  the  United  States  and  sold 
in  the  United  States.  It  also  contains 
proposed  regulations  under  section  863 
governing  t^  source  of  income  from 
sales  of  inventory  purchased  in  a 
possession  of  the  United  States  and  sold 
in  the  United  States.  This  document 
affects  persons  who  produce  (in  whole 
or  in  part)  inventory  in  the  United 
States  and  sell  in  a  possession,  or 
produce  (in  whole  or  in  part)  inventory 
in  a  possession  and  sell  in  the  United 
States,  as  well  as  persons  who  purchase 
inventory  in  a  possession  and  sell  in  the 
United  States.  This  document  also 
contains  proposed  r^ulations  under 
section  936  governing  the  source  of 
income  of  a  taxpayer  from  the  sale  in 
the  United  States  of  property  purchased 
from  a  corporation  that  has  an  election 
under  section  936  in  effect  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Comments  and  outlines  of  oral 
comments  to  be  presented  at  the  piddic 
hearing  scheduled  for  January  29, 1998. 


at  10  a.m.  must  be  received  by  January 
8, 1998. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (INTL-O003-95), 
room  5228,  Internal  Revenue  Swvice, 
FOB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  OC  JXn4KX)RP:R  (REG- 
251985-96),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington.  DC,  or 
electronically,  via  the  IRS  Internet  site 
at:  http7/www.irs.ustreas.gov/prod/ 
tax^regs/comments.html.  The  public , 
hearing  %irill  be  held  in  room  2615, 
Internal  Revenue  Building.  1111 
Constitution  Avenue.  NW..  Washington, 

DC  /r^ 

FOR  FURTHBI  aiPORMAnON  CONTACT: 
Conceming  the  regulations,  Anne 
Shelbume,  (202)  622-3880;  concerning 
submissions  and  the  hearing,  Ms. 
Evangelists  Lee.  (202)  622-7190  (not 
toll-free  numbers). 


Faperwofk  Reduction  Act 

The  collection  of  information 
ccmtained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
the  Paperworii  Reduction  Act  of  1995 
(44  U.S.C  3507(d)). 

Comments  on  the  collection  of 
information  shoiUd  be  sent  to  the  Office 
of  Management  and  Budget.  Attn:  Desk 
Officer  for  the  Department  of  Treasury, 
Office  of  Information  and  R^ulatoiy 
Affairs,  Washington,  DC  20503,  with 
copies  to  the  Internal  Revenue  Service, 
Attn:  IRS  Reports  Qeerance  Officer, 
T:FP,  Washington,  DC  20224.  Comments 
on  the  collection  of  information  should 
be  received  by  December  9, 1997. 
Comments  are  specifically  requested 
conconing: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  propw 
performance  of  the  functions  of  the  IRS, 
inrliiffing  whether  the  information  wiU 
have  jwactical  utiliW; 

The  accuracy  of  tne  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 


may  be  mini^"?^^,  including  through 
die  application  of  automated  collection 
techniques  or  other  f(»ms  of  information 
technology;  and 
Estimates  of  capital  or  start-up  coat*  .. 

and  costs  of  operation,  maintonanra, 

and  ptuchase  of  services  to  provide 
infonnation. 

The  collection  of  information 
requirements  are  in  proposed  §  1.863- 
3(0(6).  This  information  is  required  by 
the  IRS  to  monitor  compliance  writh  the 
federal  tax  rules  for  determining  the 
source  of  income  from  the  sale  of 
inventory  produced  in  the  United  Stales 
and  sold  in  a  possession  of  die  United 
States  or  produced  in  a  possession  of 
the  United  States  and  sold  in  the  United 
States,  or  from  the  sale  of  inventosy 
purchased  in  a  possession  of  the  United 
States  and  sold  in  the  United  States.  The 
likely  respondents  are  taxpayers  who 
produce  inventory  in  the  United  States 
and  sell  in  a  possession,  or  who  noduce 
invflotory  in  a  possessicm  and  sell  in  the 
United  States,  or  who  purchase 
inventory  in  a  possession  and  sell  in  the 
United  States.  Responses  to  this 
collection  of  information  are  required  to 
properly  determine  the  source  of  a 
tanieyer's  income  from  such  sales. 

Books  or  records  relating  to  a 
collection  of  information  mtist  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
US.C.  6103. 

Estimated  total  annual  npotting 
burden:  500  hours.  The  estimated 
■nniial  burden  per  respondent  varies 
from  1  hour  to  5  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  2.5  hours. 

Estintated  number  of  respondentt: 

2oa 

Estimated  annual  frequency  of 
responses:  One  time  per  year. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unlass  the  collection  of  information 
diq>lays  a  valid  control  niunber 
assigned  by  the  Office  of  Management 
and  Budget 

Background 

These  proposed  r^ulatioru  contain 
rules  under  section  863  relating  to  the 
source  of  income  from  cross-border 
sales  of  certain  property.  These 
regulations  also  contain  rules  under 
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section  936  relating  to  the  source  of 
income  of  a  taxpayer  from  the  sale  in 
the  United  States  of  property  purchased 
from  a  corporation  that  has  an  election 
under  section  936  in  effect.  These 
regulations  are  proposed  to  be  effective 
for  taxable  yvais  beginning  30  days  after 
publication  of  final  regulations. 

FTpianation  of  ProviaioQa 

I.  Income  Ptutty  Prom  Sources  WHhin  a 
Pntmnioa 

A.  Cnirent  Regulations 

Section  863  authorizes  the  Sacretary 
to  promulgate  regulations  allocating  or 
apportjoniiig  to  sources  within  or 
w^hout  the  United  States  all  items  of 
gross  income,  expenses,  losses,  and 
deductions  other  than  those  items 
specified  in  sections  881(a)  and  862(a). 

Guidance  to  determine  the  source  of 
possession  income  is  divided  into  two 
types  of  transactions:  transactions 
described  in  section  863(b)(2)  for 
property  i»oduced  in  the  United  States 
and  sold  in  a  possession  (or  vice  versa), 
and  transactidns  described  in  section 
863(bX3)  for  property  purchased  in  a 
possession  and  sold  in  the  United  States 
(collectively.  Section  863  Possession 
Sales). 

Section  1.863-3  of  the  inccHne  tax 
regulations  contains  rules  for 
daMonaiiiing  the  source  of  income 
d«ivwl  from  sales  of  certain  property. 
These  regulations  were  published  in  the 
Federal  Ragister  on  November  29, 1996 
(61  FR  60540),  aiKf  the  prior  regulations 
were  renumbmed  §§  1.863-3 A  and 
1.863-3AT.  The  new  regulations  retain 
the  prior  rules  for  Section  863 
Possession  Sales  by  providing  in 
paragraph  §  1.863-3(f)  that  taxpayers 
must  apply  the  rules  of  §  1  863-3A(c)  in 
allocating  and  apportioning  income 
derived  from  sources  partly  within  the 
Uoitad  States  and  partly  within  a 
pOMMrion  of  the  United  States.  These 
proposed  regulations  would  modify  the 
existing  rules  for  allocating  and 
apportioning  income  between  the 
United  States  and  a  possession. 

1.  Flu|Mitj  Produced  and  Sold 

Cunently,  income  derived  from  sales 
of  inwitmy  produced  ia  the  United 
Stales  and  sold  in  a  possession  of  the 
United  States  or  produced  in  a 
possession  of  the  United  States  and  sold 
in  the  United  States  (Tnasoeiiuu 
Production  Sales),  is  allocated  or 
iq>poctioiied  between  the  United  States 
and  a  possession  according  to  one  of 
three  methods.  &ich  income  is  allocated 
under  the  independent  factory  price 
method,  apportioned  under  an 
apportionment  method,  or.  with 
permission  of  the  District  Oiractar. 


allocated  <»  apportioned  on  the  basis  of 
the  taxpayer's  books  and  records. 

Under  the  current  regulations,  if  an 
independent  factory  or  production  price 
(IFP)  exists  for  Possession  Production 
Sales,  taxpayers  must  use  the  IFP 
method  to  determine  the  income 
attributable  to  production  activities  in 
both  the  sale  establishing  the  IFP  and  in 
sales  of  similar  products. 

If  an  m*  does  not  exist,  the  ciurent 
possessions  regulations  provide  that  the 
taxable  income  frtim  Possession 
Production  Sales  is  first  computed  and 
then  apportioned  between  the  United 
States  and  the  possession.  One- half  of 
the  taxable  income  is  apportioned  on 
the  basis  of  the  taxpayer's  property 
within  the  United  States  and  within  the 
possession.  In  applying  the  property 
fraction,  the  taxpayer's  propoty 
includes  property  held  or  used  to 
produce  income  derived  from 
Possession  Production  Sales.  The  other 
half  of  the  taxpayer's  taxable  income  is 
apportioned  between  U.S.  and 
possession  sources  on  the  basis  of  the 
business  of  the  taxpayer  within  the 
United  States  and  within  the 
possession.  Currently,  business  of  the 
taxpayer  is  measured  by  the  sum  of 
certain  exp>enses,  including  amounts 
paid  for  labor,  and  the  purchase  of 
certain  supplies,  plus  receipts  from 
Possession  Production  Sales.  Finally,  as 
a  third  method,  the  existing  regulations 
allow  a  taxpayer  to  request  permission 
from  the  District  Director  to  use  the 
taxpayer's  books  and  records  to  allocate 
or  apportion  inccxne  to  sources  within 
or  without  the  United  States  if  those 
books  reflect  more  clearly  than  the  other 
methods  the  taxable  iiux>me  derived 
from  sources  within  the  United  States. 

2.  Propel  ty  Purchased  and  Sold 

The  second  type  of  possession 
transaction  govoned  by  the  existing 
.-egulations  is  the  sale  of  inventory 
purchased  in  a  possasston  and  sold  in 
the  United  States  (Passession  Purchase 
Sales)  as  described  in  section  863(b)(3). 
Under  the  curruit  regulations,  the 
income  from  such  sales  is  divided 
between  the  United  States  and 
possession  sources  undw  one  of  two 
methods.  The  inoome  csn  be 
apportioned,  or,  with  permission  of  the 
District  Director,  allocated  or 
apportioned  on  the  basis  of  the 
taxpay«''s  books  and  records. 

uinsr  the  apportionment  method, 
taxable  income  is  first  determined,  and 
then  apportioned  by  a  fraction,  the 
numerator  being  the  business  <rf  the 
taxpayer  in  the  United  States,  the 
denominator  being  the  total  business  of 
the  taxpayer  in  the  United  States  and  in 
the  possession.  The  fraction  ia 


computed  ini  the  same  maimer  as  the 
business  fraction  discussed  previously, 
except  that  such  expenses,  purchases, 
and  sales  are  limited  to  those 
attributable  to  Possession  Purchase 
Sales. 

B.  Issues  Under  Current  Regulations 

The  IRS  and  Treasury  believe  the 
rules  for  allocating  and  apportioning 
income  between  the  United  States  and 
the  possessions  of  the  United  States 
should  be  amended  to  reflect  certain 
changes  made  to  the  regulations  under 
S  1.863-3  governing  cross-border  sales 
of  inventory  involving  the  United  States 
and  a  foreign  country  (other  than  those 
involving  possessions).  Thus,  for 
example,  under  the  apportionment 
method  provided  in  the  proposed 
regulations,  the  property  and  business 
activity  fractions  apportioning  income 
between  the  United  States  and  a 
possession  are  modified  to  apportion 
gross  income  attributable  to  an  activi^,;-*^ 
rather  than  to  apportion  net  income. 

The  IRS  and  Treasury  also  believe 
certain  ambiguities  exist  in  the  current 
regulations.  The  possessions  rules  were 
originally  promulgated  in  1926,  and 
may  not  reflect  ciuront  business 
practices.  The  ciirrent  regulations  use 
examples  to  illustrate  methods  for 
allocating  or  apportioning  income 
between  the  United  States  and  a 
possession,  and  should  be  modified  to 
state  rules. 

Further,  although  the  apportionment 
method  for  allocating  Possession 
Production  Sales  income  under  the 
existing  possessions  regulations  treats 
half  of  the  income  as  production 
income,  the  production  formula  is  not 
necessarily  limited  to  production  assets. 
The  current  inclusion  of  sales  assets  in 
the  formula  apportioning  production 
income  results  in  excessive  income 
being  allocated  to  sales  activities.  The 
production  income  formula  should  only 
take  into  account  assets  directly 
involved  in  production  of  inventory.  In 
addition,  the  IRS  and  Treasury  have 
reexamined  the  business  activity 
fraction,  and  have  concluded  it  should 
be  revised  to  more  clearly  reflect  the 
taxpayer's  business  other  than 
production.  The  current  fraction,  for 
example,  omits  certain  investments  or 
expenses,  such  as  marketing  and 
advertising  expenses,  although  income 
attributable  in  part  to  such  expenaas  or 
investments  is  then  included  in  the 
income  apportioned  by  the  fraction.  The 
current  regulations  also  take  into 
account  {nxxluction  expenses  in  the 
business  activity  fraction  apportioning 
income  from  Possession  Production 
Sales.'The  Service  and  Treasury  brieve 
that  this  is  inappropriate  in  the  r^Hii^ffrt 
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of  Possession  Production  Sales  because 
the  business  activity  fraction  is  not 
intended  to  determine  the  source  of 
income  attributable  to  production 
activity.  In  the  proposed  regulations,  die 
fraction  appwtioning  Possession 
Production  Sales  is  renamed  the 
business  sales  activity  fraction  and 
excludes  factors  reflecting  production 
activity. 

The  current  ragulationa  also  do  not 
address  issues  in  attributing  to  the 
United  States  or  to  the  possession,  the 
activities  reflected  in  the  business 
activity  fraction.  For  example,  the 
cment  regulations  provide  no  guidance 
on  whether  a  particular  expense  should 
be  represented  in  the  fraction  as 
attributable  to  the  United  States  or  to  a 
possession. 

Accordingly,  the  IRS  and  Treasury  are 
i«miitig  propcMMd  regulatiuis  under 
section  863  to  make  the  possessions 
rules  more  consistent  with  the  other 
regulatians  governing  the  source  of 
income  from  cross-border  sales  of 
inventory,  and  to  address  certain 
ambiguities  and  problems  in  the 
existing  regulations. 

C  Proposed  Regulations 

Section  1.863-3(f)  generally  retains 
the  methods  of  the  current  regulations 
for  dividing  inctnne  between  the  United 
SiBtas  and  a  fKnsessim  of  the  United 
States,  widi  several  modifications. 

Adhrftios  of  the  Taspayai 

a.  Property  Produced  and  Sold 
i.  The  Pooaession  50/50  Method 

Consistent  with  the  final  regulations 
under  §  1.863-3,  paragraph  (fK2MiXA)  of 
the  proposed  regulations  makes  tlM  50/ 
50  method  the  general  rule  to  allocate 
gross  income  from  Possession 
Production  Sales  between  production 
and  business  sales  activity,  so  that  the 
income  from  each  type  of  activity  can 
then  be  apportioned  between  U.  S.  and 
foreign  sources.  The  taxpayer,  however, 
may  elect  to  apply  the  IFP  method 
(described  in  paragraph  (fH2Ki)(B)).  or. 
with  the  consent  of  the  Di^rict  Director, 
the  books  and  records  method 
(described  in  paragraph  (fX2XiKC)). 

Under  the  possession  50/50  method, 
the  proposed  regulations  allocate  half  of 
the  taxpayer's  gross  income  from 
Possession  Production  Sales  to 
production  activity  and  half  to  business 
sales  activity.  The  income  is  th«a 
apportioned  between  U.S.  and 
possession  sources  based  on  a  property 
fraction  and  a  business  sales  activity 
fraction.  As  described  below,  the 
proposed  regulations  make  certain 
rhangni  to  the  existing  property  fraction 


and  to  the  «nri«Hng  business  activity 
fraction. 

The  proposed  regulations  ^>ply  d» 
property  fraction  in  §  1.863-3(c)  to 
apportion  the  half  of  a  taxpayer's 
income  allocated  to  production  activity. 
Thus,  income  is  apportioned  to  die 
United  States  or  to  a  possession  baaed 
on  the  location  of  the  taxpajfer's 
production  assets.  In  a  chai^  from  the 
current  regulations,  and  con«stent  with 
the  changes  made  to  the  regulations 
under  §  l.a63^c).  producticm  assets 
are  defined  as  tangible  and  intangible 
assets  oKvned  directly  by  the  ta^qiayer 
that  are  directly  used  by  the  taxpajrer  to 
produce  inventory  sold  in  Possession 
Production  Sales,  insteed  of  all  its  assets 
that  produce  income  bun  Possession 
Production  Sales.  Production  assets  are 

inrliiHwa  in  tli«  frarfitwt  at  t^^if  tdjttftinj 

tax  bests. 

The  other  half  of  tiie  taxpayer's  gross 
income  is  apportioned  acavding  to  a 
business  sales  activity  fimction.  The 
portion  of  this  inoonw  that  is  possession 
source  income  is  determined  by 
multipl3dng  the  income  by  a  fisction, 
the  numerator  being  the  business  sales 
activity  of  the  taxpayer  in  the 
possession,  and  the  denominator  being 
the  business  sales  activity  of  the 
taxpe3fer  within  the  possession  and 
outside  the  possession.  The  remaining 
income  is  sourced  in  the  United  States. 
Although  some  of  the  business  sales 
activity  factors  not  incurred  in  a 
possession  may  be  incurred  in  a  ftnei^ 
country.  Treasury  and  the  Intnnal 
Revenue  Service  believe  that  the 
business  sales  activity  fraction  is  only 
intended  to  source  the  business  sales 
activity  portion  of  Possession 
Production  Sales  outside  the  United 
States  to  the  extent  of  business  sales 
activity  located  in  a  possession. 

The  proposed  regulations  make  some 
modifications  to  the  factors  in  the 
fraction  representing  the  business  sales 
activity  of  the  taxpayer.  Business  sales 
activity  is  measured  by  the  svun  of 
certain  expenses,  including  amounts 
paid  for  labor,  materials,  advntising, 
and  marketing  (but  excluding  any 
exp«i8es  or  other  amounts  that  are 
nondeductible  imder  section  263A, 
interest,  and  research  and 
development),  plus  receipts  for  the  sale 
of  goods.  This  formula  is  intended  to 
reflect  better  the  business  sales  activity 
producing  the  income  by  including 
more  of  the  factors  responsible  for 
producing  that  income.  Cost  of  goods 
sold  is  also  excluded  from  the  Imsimss 
sales  activity  fraction  apportioning 
income  from  Possession  Production 
Sales,  because  such  costs  generally 
reflect  production  activity.  Production 
activity  is  already  rquesented  in  the 


formula  by  the  one-half  of  the  taxpayer's 
income  apportioned  according  to  the 
locatitm  of  production  amcili 

Anally,  the  proposed  regulations 
provide  more  explicit  guidance  for 
attributing  business  sales  activity 
between  the  United  States  and  a 
possession.  Expenses  are  allocatsd  and 
apportioned  between  the  United  States 
and  a  possessicm  based  on  the  rules  in 
§§  1.861-8  through  1.861-14T.  Gross 
sales  are  allocated  to  the  United  States 
or  a  possession  bssed  on  the  place  oi 


IL  The  IFP  Method 

The  proposed  ragnlatioos  make  tibm 
IFP  method  elective,  and  dius  eliminate 
any  bias  against  taxpayers  f^**"""";  to 
ejqtort  thiou^  indepondent 
distributors.  The  regulations  rriy  upon 
the  revised  regulations  under  §  1.863-3 
far  rules  in  a^ilying  the  IFP  method. 

iiL  Books  and  Records  Method 

The  proposed  regiilations  retain  die 
bofdcs  and  records  method  of  the 
existing  regulations,  permitting 
taxpayers  to  request  parmisaian  from 
the  District  Director  to  use  their  books 
and  records  to  detarmine  the  source  of 
their  income.  The  proposed  regulations 
reiar  to  revised  §  1.863-3(bX3)  in 
iq>plying  das  madiod  to  Possession 
Production  Sales. 

b.  Property  Purchaaed  and  Sold 

L  The  Business  Activity  MiNImiiI 


Paragraph  (fX3XiXA)  makes  die 
business  activity  method  die  general 
rule  to  apportion  income  from 
Possession  Purchase  Sales  between  the 
United  States  and  a  possession.  The 
taxpayer  may.  however,  elect  to  apply, 
widi  consmt  of  the  District  Director,  tlw 
books  and  rectwds  method. 

The  proposed  regulations  retain  die 
structure  of  the  existing  regulations  by 
apportifHiing  the  ta^qMjrer's  incoma 
from  Possession  Purchase  Sales  on  the 
basis  of  a  butiness  activity  fraction.  The 
pcHtion  of  this  income  that  is  possession 
source  income  is  determined  by 
multiplying  the  income  by  a  fraction, 
the  numoator  being  the  business  of  the 
taxpayer  in  the  possession,  and  the 
dwnomiiwtor  being  the  business  of  the 
taxpayer  within  the  possession  and 
outside  the  possession.  The  remaining 
income  is  sourced  in  the  United  St^as. 

The  business  activity  fraction  is 
similar  to  that  discussed  previously, 
used  to  apportion  the  taxpajrer's  income 
in  Possession  Production  Sales,  except 
diat  the  fraction  applies  only  to 
expenses,  cost  of  goods  sold,  and  sales 
attributable  to  Possession  Purchase 
Sales.  In  addition,  the  business  activity 
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fraction  apportioning  Possession 
Purchase  Sales  includes  amounts  paid 
for  cost  of  goods  sold.  Such  costs  are 
Miibuted  to  the  possession,  however, 
only  to  dM  «HlaDt  the  property 
purchaasd  is  ■aniifactured,  produced, 
grown,  or  extracted  in  the  possession. 
Treasury  and  the  Internal  Revenue 
Sorvioe  anticipate  that  if  a  taxpayer  acts 
in  the  reasonable  belief  that  tlw 
prodncti  were  manufsctured  in  the 
possession,  the  taxpayv  could  act  on 
that  basis  in  pteparing  its  tax  return.  As 
modified,  the  biuiness  activity  fraction 
reflects  the  view  of  Treasury  and  the 
Internal  Revenue  Service  that  section 
863(b)(3)'s  purchase  rule  was  intended 
to  apply  only  to  purchase  and  resale 
tranfactiona.  where  the  goods  purchased 
are  created  or  derived  from  the 
possession. 

iL  Books  and  Records  Method 

The  proposed  regulations  retain  the 
books  and  reawds  method  of  the 
existing  regulations,  pecmitting 
ta^qpayeis  to  request  permission  from 
the  District  Director  to  use  their  books 
and  recoids  to  determine  the  source  of 
thsB  iaooaa.  The  proposed  regulations 
lifer te isihiJ  §  i.863-3(bK3)  in 
applying  die  method  to  Possession 
Purchase  Sales. 


Unlike  the  current  regulations  which 
provide  specific  rules  for  determinii^ 
the  source  of  income  attributable  to 
production  activity  and  business 
activity  only  for  purposes  of  the  50/50 
niethod.  the  proposed  regulations  adopt 
rules  applicajile  to  each  of  the  methods. 
Under  the  proposed  regulations,  once 
gross  income  attributable  to  production 
activity,  business  activity,  or  sales 
activity  has  been  determined  under  one 
of  the  prescribed  methods,  the  source  of 
the  gross  income  is  determined 
separately  for  each  type  of  income.  The 
source  of  gross  income  attributable  to 
production  activity  (when  applying  the 
possession  50/50  method)  is  determined 
under  parsgraph  (cND.  based  on  the 
lection  of  proAiction  assets.  The 
«Mra  atgmm  iacoam  attribut^>le  to 
( activity  (when  applying  the  IFP 
1  or  tiie  books  and  records 
1)  is  determined  under  paragraph 
(cX2).  baaed  generally  on  the  location  of 
the  sale.  The  source  of  gross  income 
■WiBmalite  to  business  sales  activity 
(when  applying  the  poaaaaaton  S«/50 
method)  is  detendnad  Hid»paii^r^>h 
(fXZNiiXB).  based  on  expenses,  and 
gross  sales  attributaMfr  to  Prwrnmion 
Production  Sales.  The  source  of  gross 
inmme  attributable  to  business  activity 
(when  applying  the  htitiness  activity 


method)  is  determined  under  paragraph 
(fX3)(ii),  based  on  expenses,  cost  of 
goods  sold,  and  gross  sales  attributeble 
to  Possession  Purchase  Sales. 

3.  FialsiminBliue  of  Source  (tf  Taxable 


Once  the  source  of  gross  income  is 
determined  under  paragraph  (f)(2)  or  (3). 
taxpayers  then  determine  the  source  of 
taxable  income.  Under  proposed 
paragraph  (0(4),  taxpayers  must  allocate 
or  appOTtion  under  §§  1.861-8  through 
1-861-14T  the  amounts  of  expenses, 
losses  and  other  deductions  to  gross 
income  determined  under  each  of  the 
prescribed  methods.  In  the  case  of 
amounts  of  expenses,  losses  and  other 
deductions  allocated  or  apportioned  to 
gross  incon".  ^  determined  under  the  IFP 
method  or  the  books  and  records 
method,  the  taxpayer  mu>t  apply  the 
rules  of  §§1.661-8  through  1.861-1 4T 
to  allocate  or  apportion  these  amounts 
between  gross  income  from  sources 
within  the  United  Stetes  and  within  a 
possession.  For  expenses,  losses  and 
other  deductions  allocated  or 
apportioned  to  gross  income  detramined 
under  the  possessions  50/50  method, 
taxpayers  must  apportion  expenses  and 
other  deductions  pro  rate  based  on  the 
relative  amounts  of  U.S.  and  possession 
source  gross  income.  The  resesrch  and 
experimental  (R&E)  expense  allocation 
rules  in  §  1.861-17  apply  to  taxpayers 
using  the  50/50  methtxl.  so  that  the  R&E 
set  aside  (described  in  §  1.861-17) 
remains  available  to  such  taxpayers. 

4.  TreatmsBt  of  Gross  bcane  Derived 
FroB  Certain  Purchases  From  a 
Caa|MratioB  That  Has  an  Eladioa  ia 
Efisd  Uader  SectioB  tM 

The  proposed  regulations  clarify  that 
section  863  does  not  apply  to  determine 
the  source  of  a  taxpayer's  gross  income 
derived  from  a  purchase  of  inventory 
from  a  corporatioD  that  has  an  election 
in  effect  under  secLon  936,  if  the 
taxpayer's  income  from  sales  of  that 
inventory  is  taken  into  account  to 
determine  benefits  under  section 
936(hK5KC)  for  the  section  936 
corporation. 

5.TrBatei«ntofP) 
Paitnaisliips 

The  proposed  regulations  rely  on  the 
rules  in  §  1.86^-3(g)  for  determining  the 
appropriate  treatment  in  transactions 
involving  partnerships.  Under  those 
rules,  the  aggregate  approach  applies  to 
a  partnership's  i»oduction  and  nles 
activity  for  two  purposes  only.  First,  the 
aggiugate  approach  applies  in 
determining  the  character  of  a  partner's 
distributive  share  of  partnership 
innoma  Second,  the  aggregate  approach 


applies  in  sourcing  inccMue  from  sales  of 
inventory  property  that  is  transferred  in- 
kind  from  or  to  a  partnership. 

8.  Election  and  Reporting  Roles 

Under  paragraph  (0(6Xi)  of  the 
proposed  regulations,  a  taxpayer  must 
use  the  50/50  method  to  determine  the 
soiirce  of  income  from  Possession 
Production  Sales  unless  the  taxpayer 
elects  to  use  the  IF?  method,  or  elecU 
the  books  and  records  method.  For 
Possession  Purchase  Sales,  a  taxpayer 
must  use  the  business  activity  method, 
unless  the  taxpayer  elects  the  books  and 
records  method.  The  taxpayer  makes  an 
election  by  using  the  method  on  ito 
timely  filed  ori^nal  tax  retiim.  That 
method  must  be  used  in  later  taxable 
years  unless  the  Commissioner  or  his 
delegate  consents  to  a  change. 
Permission  to  change  methods  in  later 
years  will  not  be  withheld  unless  the 
change  would  result  in  a  substantial 
distortion  of  the  source  of  income. 

A  taxpayer  must  fiilly  explain  the 
methodology  used  in  applying  either 
paragraph  (fX2)  or  (3).  and  the  amount 
of  income  allocated  or  apportioned  to 
U.S.  and  foreign  sources,  in  a  stetement 
attached  to  its  tax  return. 

n.  Income  Derived  From  Certain 
Purchases  From  a  Corporation  That  Has 
an  Election  in  Effect  Under  Section  936 

These  proposed  regiilations  clarify 
that  where  a  taxpayer  purchases  a 
prodiict  from  a  corporation  that  has  an 
election  in  effect  under  section  936.  the 
source  of  the  taxpayer's  gross  income 
derived  from  sales  of  that  product  (in 
whatever  form  sold)  in  the  United  Stetes 
is  U.S.  source,  if  the  taxpayer's  income 
from  sales  of  that  product  is  taken  into 
account  to  determine  benefits  under 
section  936{h)(5)(C)(i)  for  the  section 
936  corporation.  The  taxpayer's  income 
is  U.S.  source  without  regard  to  whether 
a  possession  product  is  a  component, 
end-product  form,  or  integrateid  product 
No  infisrence  should  be  drawn  from  the 
proposed  efiiective  date  concerning  the 
treatment  of  transactions  involving  sales 
of  property  purchased  from  a  section 
936  corporation  entered  into  before  the 
regulations  are  applicableu 

Propoeed  EfliBctive  Dates 

These  regulations  are  proposed  to  be 
effective  for  taxable  years  beginning  on 
or  after  the  date  that  is  30  days  after  the 
date  of  publication  of  final  regulatioos. 

fecial  Aaalyses 

it  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
si^iificant  regulatory  action  as  d^ned 
in  EO  12866.  Therefore,  a  regulatory 

lent  is  not  reqiiired.  It  is  hereby 


FedT«l  Register  /  Vol.  62,  No.  197  /  Friday.  October  10.  1997  /  Proposed  Rules 


52957 


cotified  that  these  regulations  wrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  amaU  entities. 
This  certification  is  based  on  the  feet 
that  the  rules  of  this  section  principally 
impact  large  multinationals  who  pay 
foreign  taxes  on  substantial  foreign 
operations  and  th«efore  the  rules  will 
impact  very  few  small  entities. 
Moreover,  in  those  few  instances  where 
the  rules  of  this  section  impact  small 
entities,  the  economic  impact  on  such 
entities  is  not  likely  to  be  significant 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
nilemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
CD  its  impact  on  small  business. 


I  and  PaUic  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  r^ulations. 
consideration  will  be  given  to  any 
comments  that  are  submitted  tinraly  (in 
the  manner  described  under  the 
ADDRESSES  caption)  to  the  IRS.  AU 
commento  will  be  available  ka  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  January  29,  1998,  at  10  a.m.,  in  room 
2615,  Intonal  Revenue  Bnilrfing.  1111 
Constitution  Avenue,  NW.,  Washington. 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  801.601(a)(3) 
apply  to  the  hearing. 

Pflnons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
comments  and  an  outline  of  topics  to  be 
discussed  and  the  time  to  be  devoted  to 
each  topic  (in  the  manner  described 
under  the  ADDRESSES  caption  of  this 
preamble)  by  January  8,  1996. 

A  period  of  10  minutes  will  be 
allotted  to  each  pwson  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
avail^le  free  of  charge  at  the  hearing. 

OraftiBg  lofcrmatioB 

The  fnincipal  author  of  these 
regulations  is  Anne  Shelbume,  Office  of 
Associate  Chief  Counsel  (International). 
Howevw,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  developmmt. 

List  efSahyects  in  2S  CFR  Part  1 

Income  taxes.  Reporting  and 
lacordkeeping  raquiieBBents. 


Proposed  Amendments  to  the 
R^nlatioiis 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragn^  1.  The  authority  citation 
for  part  1  is  amended  by  revising  the 
entry  for  "Section  1.863-3",  removing 
the  entry  for  "Sections  1.936-4  through 
1.936-7",  and  adding  entries  in 
numerical  order  to  read  as  follows: 

Aatfaority:  26  U.S.C  7805  *  *  * 

Section  1.863-3  also  issued  under  26 
U.S.C.  863(a)  and  (b),  and  26  U.S.C 
936(h).*   *   • 

Section  1.936-4  also  issued  under  26 
U.S.C  936(h). 

Section  1.936-5  also  issued  undor  28 
U.S.C  938(h). 

Section  1.936-6  also  issued  under  2* 
U.S.C  S63(a)  and  (b),  and  26  U.S.C  •36(h). 

Secticm  1.936-7  also  issnsd  oadw  26 
U.&C  938(h).*  •  • 

Par.  2.  Section  1.863-3  is  amended  as 
follows: 

1.  Paragraph  (f)  is  revised. 

2.  Paragraph  (h)  is  amended  by  adding 
a  sentence  at  the  end  of  the  paragraph. 

The  revision  and  addition  read  as 
follows: 


y  .  .^^W^^^»       ^^^^^^^^^K^^^n  H^^B 


sff  siesnlB^, 


Q)  Inctxme^paitiyftrun  sources  within 
a  possession  of  ths  United  States    (1)  fri 
general.  This  paragraph  (f)  relates  to 
gains,  profits,  and  income,  which  are 
treated  as  derived  partly  from  sources 
within  the  United  Stetes  and  partly  from 
sources  within  a  possession  of  the 
United  Stetes  (Section  863  Possession 
Sales).  This  paragraph  (f)  applies  to 
determine  the  source  of  income  derived 
from  the  sale  of  inventory  produced  (in 
whole  or  in  part)  by  the  taxpayer  within 
the  United  Stetes  and  sold  within  a 
possession,  or  produced  (in  whole  or  in 
part)  by  a  taxpayer  in  a  possession  and 
sold  within  the  United  Stetes 
(Possession  Production  Sales),  it  also 
applies  to  detennine  the  source  of 
income  derived  from  the  purchase  of 
personal  property  within  a  possession  of 
the  UnitMl  Stetes  and  its  sale  within  the 
United  Stetes  (Possession  Purchase 
Sales).  A  taxpayer  sub^t  to  this 
paragraph  (f)  must  divide  gross  income 
from  Section  863  Possession  Sales  using 
one  of  the  methods  described  in  either 
paragraph  (fX2Xi)  of  this  section  (in  the 
case  of  Possession  Production  Sales)  or 
paragraph  (fX3Ki)  of  this  section  (in  the 
case  of  Possession  Purchase  Sales). 
Once  a  taxpajrer  has  elected  a  method, 
the  taxpayer  must  separately  apply  that 
method  to  the  applicable  category  of 


Section  863  Possession  Sales  in  dte 
United  Stetes  and  to  those  in  a 
possession.  The  source  of  gross  inrome 
from  each  tjrpe  of  activity  must  then  be 
determined  under  either  paragraph 
(fX2Xii)  or  (3Mu)  of  this  section.  aS 
appropriate.  'The  soiuce  of  taxable 
income  from  Section  863  Possession 
Sales  is  determined  under  paragraph 
(fH4)  of  this  section.  The  taxpayer  must 
apply  the  rules  far  computing  gross  and 
taxable  income  by  aggregating  all 
Section  863  Possession  Sales  to  which 
a  method  in  this  section  applies  after 
s^iarately  applying  that  method  to 
Section  863  Possession  Sales  in  the 
United  Stetes  and  to  Section  863 
Possession  Sales  in  a  possession.  Tliis 
section  does  not  apply  to  detarmias  ths 
source  of  a  taxpayer's  gross  income 
derived  from  a  sale  of  inventory 
piuchased  from  a  corporation  that  has 
an  dection  in  efiiect  under  section  936. 
if  the  tajqMiyer's  income  from  sales  of 
that  inventory  is  taken  into  account  to 
determine  benefits  under  section  936  for 
the  section  936  corporation.  For  rules  to 
be  applied  to  determine  the  source  of 
such  income,  see  §  1.936-6(aK5)  QftA  7a 
snd  (bXD  QacA  13. 

(2)  Allocation  or  apptxtioiunent  for 
Possession  Production  Sales— {i) 
Methods  for  determining  the  source  of 
gross  income  for  Possession  Productioa 
Sales — (A)  Possession  50/50  method. 
Under  the  possession  50/50  method, 
gross  income  from  Possession 
Production  Sales  is  allocated  between 
production  activity  and  business  sales 
activity  as  described  in  this  paragraph 
(fX2Ki)(A).  Under  the  possession  50/50 
method,  one-half  of  the  taxpayer's  gross 
income  will  be  considered  income 
attributable  to  production  activity  and 
the  source  of  that  income  will  be 
determined  under  the  rules  of  para^aph 
(fK2MiiMA)  of  this  section.  The 
remaining  one-half  of  such  gross  income 
will  be  considoed  income  attributabfe 
to  business  sales  activity  and  the  soiirce 
of  that  income  will  be  determined  under 
the  rules  of  paragraph  (fX2XiiXB)  of  diis 
section. 

(B)  IFP  method.  In  lieu  of  the 
possession  50/50  method,  a  taxpayer 
may  elect  the  independent  fectory  price 
(IFP)  method.  Under  the  IFP  method, 
gross  income  from  Possessicm 
Production  Sales  is  allocated  to 
production  activity  or  sales  activity 
using  the  IFP  method,  as  described  in 
paragraph  (bK2)  of  this  section,  if  an  IFP 
is  feirly  esteblished  under  the  rules  of 
paragraph  (bM2)  of  this  section.  See 
paragraphs  (fXZXii)  (A)  and  (C)  of  diis 
section  for  rules  for  determining  the 
source  of  gross  income  attributable  to 
production  activity  and  sales  activity. 
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(C)  Books  and  Records  method.  A 
taxpayer  may  elect  to  allocate  gross 
income  using  the  books  and  records 
method  described  in  paragraph  (bX3)  of 
this  section,  if  it  has  received  in 
advance  the  permission  of  the  District 
Director  having  audit  responsibiMty  over 
its  return.  See  paragraph  (fK2Xii)  of  this 
section  for  rules  for  detmnining  the 
sotirce  of  gross  income. 

(ii)  Determination  of  source  of  gross 
income  from  production,  business  sales, 
and  sales  activity — (A)  Gross  income 
attributable  to  production  activity.  The 
source  pf  gross  income  from  production 
activity  is  determined  under  the  rules  of 
paragraph  (c)(1)  of  this  section^except 
that  the  term  possession  is  substituted 
for  foreign  country  wherevw  it  appears. 

(B)  Gross  income  attributable  to 
business  sales  activity — (1)  Sooixx  of 
gross  income.  Gross  income  from  the 
taxpayer's  business  sales  activity  is 
souiced  in  the  possession  in  the  same 
proportion  that  the  amount  of  the 
taxpayer's  bivsiness  sales  activity  for  the 
taxable  year  within  the  possession  bears 
to  the  amount  of  the  taxpayer's  business 
sales  activity  for  the  taxable  year  both 
within  the  possession  and  outside  the 
possession,  with  respect  to  Possession 
Production  Sales.  The  ranaining 
income  is  sourced  in  the  United  States. 

(2)  Business  sales  activity.  For 
purposes  of  this  paragraph  (fK2Xii)(B), 
the  taxpayer's  business  sales  activity  is 
equal  to  the  sum  of — 

(j)  The  amounts  for  the  taxable  period 
paid  for  wages,  salaries,  and  other 
compensation  of  employees,  and  other 
expenses  attributable  to  Possession 
Production  Sales  (other  than  amounts 
that  are  nondnductible  under  section 
263A.  interest,  and  research  and 
development):  and 

(ii)  Possession  Production  Sales  for 
the  taxable  period. 

(J)  Location  of  business  sales  activity. 
For  purposes  of  determining  the 
location  of  the  taxpayer's  business 
activity  within  a  possession,  the 
following  rules  apply: 

(i)  Sales.  Receipts  from  gross  sales 
wrill  be  attributed  to  a  possession  under 
the  provisions  of  paragraph  (cK2)  of  this 
section. 

{ii]  Expenses.  Expenses  will  be 
attributed  to  a  possession  under  the 
rules  of  §§  1.861-8  through  1.861-14T. 

(C)  Gross  income  attributable  to  sales 
activity.  The  soiuce  of  the  taxpayer's 
income  that  is  attributable  to  sales 
activity,  as  determined  under  the  IFP 
method  or  the  books  and  records 
method,  will  be  detertnined  under  the 
provisions  of  paragraph  (c)(2)  of  this 
section. 

(3)  Allocation  or  apportionment  for 
Possession  Purchase  Sales— Ai)  Methods 


Jes-Ai) 


for  determining  the  source  ofposs 
income  for  Possession  Purchase  Sales — 
(A)  Business  activity  method.  Gross 
income  bom  Possession  Purchase  Sales 
is  allocated  in  its  entirety  to  the 
taxpayer's  business  activity,  and  is  then 
apportioned  between  U.S.  and 
possession  sources  under  paragraph 
(f)(3)(ii)  of  this  section. 

(B)  Books  and  records  method.  A 
taxpayer  may  elect  to  allocate  gross 
income  using  the  books  and  records 
method  described  in  paragraph  (bH3)  of 
this  section,  subject  to  the  conditions  set 
forth  in  paragraph  (bK3)  of  this  section. 
See  paragraph  (fM2Xii)  of  this  section  for 
rules  for  determining  the  source  of  gross 
income. 

(ii)  Determination  of  source  of  gross 
income  from  business  activity — (A) 
Source  of  gross  income,  (koss  income 
from  the  taxpayer's  business  activity  is 
sourced  in  the  possession  in  the  same 
proportion  that  the  amount  of  the 
taxpayer's  business  activity  for  the 
taxable  year  within  the  possession  bears 
to  the  amount  of  the  taxpayer's  business 
activity  for  the  taxable  year  both  within 
the  possession  and  outside  the 
possession,  with  respect  to  Possession 
Purchase  Sales.  The  remaining  income 
is  sourced  in  the  United  States. 

(B)  Business  activity.  For  purposes  of 
this  paragraph  (fM3Kii).  the  taxpayer's 
business  activity  is  equal  to  the  sum 
of— 

U)  The  amounts  b«  the  taxable  period 
paid  for  wages,  salaries,  and  other 
compensation  of  employees,  and  other 
expenses  attributable  to  Possession 
Purchase  Sales  (other  than  amounts  that 
are  nondeductible  under  section  263A, 
interest,  and  research  and 
development); 

(if  Cost  of  goods  sold  attributable  to 
Possession  Purchase  Sales  during  the 
taxable  period;  and 

[3]  Possession  Purchase  Sales  for  the 
taxable  period. 

(C)  Location  ofbusiiwss  activity.  For 
purposes  of  determining  the  location  of 
the  taxpayer's  business  activity  within  a 
possession,  the  following  rules  apply: 

(1)  Sales.  Receipts  from  gross  aales 
will  be  attributed  to  a  possession  under 
the  provisions  of  paragraph  (c)(2)  of  this 
section. 

(2)  Cost  of  goods  sold.  PB3rments  for 
cost  of  goods  sold  will  be  (woperly. 
attribiltable  to  gross  receipts  frtun 
sources  within  the  possession  only  to 
the  extent  that  the  property  purchased 
was  manufactured,  produced,  grown,  or 
extracted  in  the  possession  (within  the 
meaning  of  section  954(d)(l  KA)). 

(3)  Expenses.  Expenses  will  be 
attributed  to  a  possession  under  the 
rules  of  §S  1.861-8  through  1.861-14T. 


(iii)  Examples.  The  following 
examples  illustrate  the  rules  of 
paragraph  (f)(3)(ii)  relating  to  the 
determination  of  source  of  gross  income 
from  business  activity. 

Example  1.  (i)  U.S.  Ck>.  purchases 'in  a 
posMtsion  pnxhict  X  fior  $80  from  A.  A 
mamifartures  X  Id  the  possession.  Without 
fuither  production,  US.  Co.  sells  X  in  the 
United  SUtes  fra-  $100.  Assume  U.S.  Co.  has 
sales  and  administiative  expenses  in  tlie 
possession  of  $10. 

(ii)  To  determine  the  source  of  U.S.  Ca's 
gnM*  income,  the  $100  gross  income  from 
sales  of  X  is  allocated  entirely  to  U.S.  Ca.'s 
business  activity.  Forty-seven  dollars  of  U.S. 
Co.'s  gross  income  is  sourced  in  the 
possession.  [Possession  expenses  ($10)  phis 
possession  purchases  ($80)  plus  possessions 
sales  ($0),  divided  by  total  expenses  (SIO) 
plus  total  purchases  ($80)  phis  total  sales 
($100).  I  The  remaining  $53  is  sourced  in  the 
United  States. 

Example  2.  (i)  Assume  the  same  bets  as  in 
Example  1,  except  that  A  manu&cttiras  X 
outside  the  possession. 

(ii)  To  determine  the  source  of  U.S.  Co.'s 
gross  income,  the  $100  gross  infx>me  is 
allocated  entirely  to  U.S.  Co.'*  business 
activity.  Five  doUan  of  U.S.  Co.'s  gross 
income  is  sourced  in  the  possession. 
[Possession  expenses  ($10)  plus  possessitm 
purchases  ($0)  plus  possession  sales  ($0), 
divided  by  total  expenses  (SlO)  plus  total 
purchases  (S80)  plus  total  sales  ($100).]  The 
$80  purchase  is  not  included  in  the 
numerator  used  to  determine  U.S.  Co.'s 
business  activity  in  the  possession,  since 
product  X  was  not  manu&ctured  in  the 
possession.  The  remaining  $95  is  aouicad  in 
the  United  States. 

(4)  Determination  of  source  of  taxable 
income.  Once  the  source  of  gross 
income  has  been  determined  under-^ 
paragraph  (f)(2)  or  (3)  of  this  section,  the 
taxpayer  must  properly  allocate  and 
apportion  separately  under  §§  1.861-8 
through  1.861-14T  the  amounts  of  its 
expenses,  losses,  and  other  deductions 
to  its  respective  amounts  of  gross 
income  from  Section  863  Possession 
Sales  detennined  separately  under  each 
method  described  in  paragraph  (f)(2)  or 
(3)  of  this  section.  In  addition,  if  the 
taxpayer  deducts  expenses  for  research 
and  development  under  section  174  that 
may  be  attributed  to  its  Section  863 
Possessicm  Sales  under  §  1.861-8(eK3). 
the  taxpayer  must  separately  allocate  or 
apportion  expenses,  losses,  and  other 
deductions  to  its  respective  amounts  of 
gross  income  from  each  relevant 
product  category  that  the  taxpayer  uses 
in  applying  tixe  rules  of  §  1.861- 
8(e)(3Ki)(A).  In  the  case  of  gross  income 
from  Section  863  Possession  Sales 
determined  under  the  IFP  method  or 
books  and  records  method,  a  taxpayer 
must  apply  the  rules  of  §$  l.CPBl-^ 
through  1. 861-1 4T  to  properly  allocate 
or  apportion  amounts  of  expenses. 
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losses  and  otha  deductions,  allocated 
and  apportioned  to  8iu:h  gross  income, 
betwreen  gross  income  from  sources 
within  and  without  the  United  Stetes.  In 
the  case  of  gross  income  from 
Possession  Production  Sales  determined 
under  the  possessions  50/50  method  or 
gross  income  frtim  Possession  Purchase 
Sales  computed  under  the  business 
activity  method,  the  amounts  of 
expenses,  losses,  and  other  deductions 
allocated  and  apportioned  to  such  gross 
income  must  be  apportioned  between 
sources  within  and  without  the  United 
Stetes  pro  rate  based  on  the  relative 
amounts  of  gross  income  from  sources 
within  and  without  the  United  Stetes 
determined  under  those  methods. 

(5)  Special  rules  for  partnerships.  In 
applying  the  rules  of  this  paragraph  (f) 
to  transactions  involving  partners  and 
partnerships,  the  rules  of  paragraph  (g) 
of  this  section  apply. 

(6)  Election  and  reporting  rules — (i) 
Elections  under  paragraph  (fX2)  or  (3)  of 
this  section.  If  a  taxpayer  does  not  elect 
one  of  the  methods  specified  in 
paragraph  (f)(2)  or  (3)  of  this  section,  the 
taxpayer  must  apply  the  possession  50/ 
50  method  in  the  case  of  Possession 
Production  Sales  or  the  business  activity 
method  in  the  case  of  Possession 
Purchase  Sales.  The  taxpayer  may  elect 
to  apply  a  method  specified  in  either 
paragraph  (f)(2)  or  (3)  of  this  section  by 
using  the  method  on  a  timely  filed 
original  return  (including  extensions). 
Once  a  method  has  been  used,  that 
metfiod  must  be  used  in  later  taxable 
years  unless  the  Commissioner  consente 
to  a  change.  Permission  to  change 
methods  from  one  year  to  another  year 
will  be  granted  unless  the  change  would 
result  in  a  substantial  distortion  of  the 
sourt»  of  the  taxpayer's  income. 

(ii)  Disclosure  on  tax  return.  A 
taxpayer  who  uses  one  of  the  methods 
described  in  paragraph  (f)(2)  or  (3)  of 
this  section  must  fully  explain  in  a 
stetement  attached  to  the  tax  return  the 
methodology  used,  the  circumstances 
justifying  use  of  that  methodology,  the 
extent  that  sales  are  aggregated,  and  the 
amount  of  income  so  allocated. 


(h)  Effective  dates.  •  •  •  Howevw. 
the  rules  of  paragraph  (f)  of  this  section 
apply  to  taxable  3rears  beginning  on  or 
af^  the  date  that  is  30  days  after  the 
date  of  publication  of  final  regulations. 

Par.  3.  In  §  1.936-6,  paragraph  (a)(5) 
QftA  7a  is  added  to  read  as  follows: 

f1J36-8    lntangU>ie  pfxiporty  Income  artian 

■Mcnon  oui  is  iiikm:  voei  wnstmQsna 
prom  apm  Qfnionsi  cowsfeo  imangiDMe. 

(5)*  •  • 


Q.7a:  What  is  the  source  of  the 
taxpayer's  gross  income  derived  from  a 
sale  in  the  United  Stetes  of  a  possession 
product  purchased  by  the  ta^quiyer  (or 
an  affiliate)  from  a  corporation  that  has 
an  election  in  efiect  under  section  936, 
if  the  income  from  such  sale  is  taken 
into  account  to  determine  benefits 
under  cost  sharing  for  the  section  936 
corporation?  Is  the  result  different  if  the 
taxpayer  (or  an  affiliate)  derives  gross 
income  from  a  sale  in  the  United  Stetes 
of  an  integrated  product  hicorporating  a 
possession  product  purchased  by  the 
taxpayer  (or  an  affiliate)  from  the 
section  936  corporation,  if  the  taxpayer 
(or  an  affiliate)  processes  the  possession 
product  or  an  excluded  component  in 
the  United  Stetes? 

A.7a:  Under  either  scenario,  the 
income  is  U.S.  source,  without  regard  to 
whether  the  possession  product  is  a 
component,  end-product,  or  integrated 
product  Section  863  does  not  apply  in 
determining  the  source  of  the  taxpayer's 
income.  This  Q&A  7a  is  applicable  for 
taxable  years  beginning  on  or  after  the 
date  that  is  30  days  after  the  date  of 
publication  of  final  regulations. 
•        •        •        •        • 

Mirhad  P.  Delan. 

Acting  Commissions  of  Internal  Revenue. 
(FR  Doc.  97-26857  Filed  10-9-97;  8:45  am] 
00aE< 


ENVIRONMENTAL  PflOrECTION 
AGENCY 

40CFRPwt52 

(CA  1«B-«06«:  Fm.-aM7-3] 

Approval  and  Promulgation  of 
ImplenientaUon  Plana;  California  Stale 
Implementation  Plan  Revlaion,  San 
Diego  County  Air  Pollutton  Control 
District 

AQBICY:  Environmoxtal  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  Stete 
Implementetion  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  kelp 
processing  and  bio-polymer 
manufacturing  operations. 

The  intended  efiiect  of  proposing 
approval  of  this  rule  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requiremente  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 
EPA's  final  actiod  will  incorporate  this 
rule  into  the  fsderally  approved  SIP.  In 
addition,  final  action  on  this  rule  will 
serve  as  a  final  determination  that 


deficiencies  in  the  rule  (idmtified  by 
EPA  in  a  limited  approval/limited 
disapproval  action  on  February  14, 
1996)  have  been  corrected  and  that  any 
sanctions  or  Federal  Implementetion 
Plan  (FIP)  obligations  are  p>ennanently 
stopped.  An  Interim  Final 
Determination  published  in  today's 
Federal  Register  will  defiar  the 
imposition  of  sanctions  until  EPA  takes 
final  action.  EPA  has  evaluated  the  rule 
and  is  proposing  to  approve  the  rule 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  qtiality  standards,  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  November  10. 1997. 
ADDRESSES:  Comments  may  be  mailed 
to:  Andrew  Steckel,  Rulemaking  Office 
(AIR-4).  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901. 

Copies  of  the  rule  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule  are 
also  available  for  inspection  at  the 
following  locations: 
San  Diego  County  Air  Pollution  Control 

District.  9150  Chesapeake  Drive,  San 

Diego,  CA  92123-1096 
California  Air  Resources  Board. 

Stetionary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95814. 
FOR  FURTHER  WTOnMATION  CONTACT: 
Patricia  A.  Bowlin,  Rulemaking  Office 
(AIR-I),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  (415)  744- 
1188. 

SUPPiaKNTARY  MFORMATION: 

L  Applicability 

>     The  rule  being  proposed  for  approval 
into  the  California  SIP  is  San  Di^o 
County  Air  Pollution  Control  District 
(SDCAPCD)  Rule  67.10,  Kelp  Processing 
and  Bio-Polymer  Manufacturing 
Operations.  This  rule  was  submitted  by 
the  California  Air  Resources  Board 
(CARB)  to  EPA  on  August  1, 1997. 

ILBackgroand 

On  March  3. 1978.  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included  the 
San  Diego  Area.  43  FR  8964;  40  CFR 
81.305.  On  May  26. 1968,  EPA  notified 
the  Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
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Act.  that  the  SDCAPCD's  portion  of  the 
California  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990.  the  Qean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(aM2HA)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ocone  and  established  a  deadline  of  May 
15. 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A}  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-tunendment 
guidance.)  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  Sac  E)iego  Area  is  classified  as 
Serious  ^;  therefore,  this  area  was  subject 
to  the  RACT  fix-up  requirement  and  the 
May  15, 1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  August  1. 
1997,  including  the  rule  being  acted  on 
in  this  document  This  doc\iment 
addresses  EPA's  proposed  action  for 
SOCAPCD  Rule  67.10.  Kelp  Processing 
and  Bio-Polymer  Manufacturing 
Operations.  SDCAPCD  adopted  Rule 
67.10  on  June  25, 1997.  Th^  submitted 
rule  was  found  to  be  complete  on 
September  30, 1997  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51  Appendix  V  >  and  is 
being  proposed  for  approval  into  the 
SIP. 

Rule  67.10  controls  the  emissions  of 
VOCs  from  kelp  processing  and  bio- 


■  Among  othw  tiling  tb*  pT»«iDandiiMnt 
guidanca  ooocisu'of  thoM  pottioos  of  tba  iwoixiMd 
post-19e7  oaoDe  tod  carfaao  ■ooaxide  policy  that 
concani  RACT,  52  FR  4S044  (Novwnbar  24. 19S7)-, 
"laniM  RaUting  to  VOC  RogulaUon  Cutpointa. 
OafidaacMi.  aad  Deviations,  Clarification  to 
Appandix  D  of  Novanbar  24.  1967  Fadaral  I 
Nobca"  (Blua  Book)  (ootica  of  availability  \ 
pufalisbed  in  the  Fadaral  BagMar  on  May  25. 1968); 
and  the  axiatiog  control  tachniquaguidaunaa 
VCTC*]. 

'Tha  San  Diago  Araa  ratainad  its  daaignation  of 
nooattainment  and  wa*  daniflad  by  oparation  of 
law  ptuanant  to  tactions  107(d)  and  181(a)  upon  tbe 
dai»  af  aaadmaat  of  tha  CAA.  S«e  56  FR  56694 
(Nombar  6. 1991).  The  San  Diago  Ataa  was 
rarlisiifiail  ban  Savara-15  to  Serious  on  lanuary 
19. 1995.  60  FR  3771. 

'  EPA  adopted  the  coinplateoeas  criteria  on 
Fafaniary  16.  1990  (55  FR  5830)  and.  purauant  to 
section  llOfkKlKA)  of  the  CAA.  revised  tha  criteria 
on  August  28. 1991  (56  FR  42216). 


polymer  manufacturing  operations.     . 
VOCs  contribute  to  the  pixxiuction  of 
groimd-level  ozone  and  smog.  The  rule 
was  adopted  as  fwrt  of  SIXlAPCD's 
efforts  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPA's  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement  The  following  is  EPA's 
evaluation  and  proposed  action  for  the 
rule. 

m.  EPA  ETahiatfam  and  Proposed 
Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regtilations.  as  foimd 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTCs  are  based  on  the  imderlying 
requirements  of  the  Act  and  specify  the 
presvunptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2HA).  For  source  categories  that 
do  not  have  an  applicable  CTG  (such  as 
kelp  processing  and  bio-polymer 
manufocturing  operations),  state  and 
local  agencies  may  determine  what 
controls  are  required  by  reviewing  the 
operation  of  facilities  subject  to  the 
regulation  and  evaluating  regulations  for 
similar  sources  in  other  areas.  Within 
the  SOCAPCD  there  is  only  one  fodlity 
that  performs  kelp  processing  and  bio- 
polymer  manufacturing  operations.  For 
this  source  category,  the  RACT 
determination  required  an  evaluation  of 
the  manufacturing  process  and  the 
emissions  specific  to  this  facility.  The 
evaluation  also  considered  the 
technological  and  economic  faasibility 
of  proposed  controls  at  individual 
emission  points. 

Further  interpretations  of  EPA  policy 
are  fotmd  in  the  Blue  Book,  referred  to 
in  footnote  1.  In  general,  these  guidance 
documents  have  been  set  frath  to  ensure 


that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintnig  the  SIP. 

On  February  14, 1996,  EPA  published 
a  limited  approval  and  a  limited 
disapproval  of  a  version  of  Rule  67.10 
that  had  been  adopted  by  SDCAPCD  on 
June  15, 1994.  The  limited  approval 
action  incorporated  this  version  of  Rule 
67.10  into  the  SIP.  SDCAPCD's 
submitted  Rule  67.10,  Kelp  Processing 
and  Bio-Polymer  Manufacturing 
Operations,  includes  the  following 
significant  changes  bom  the  cturent  SIP: 

a  Deletes  the  exemption  for  any  VOC 
with  a  normal  boiling  point  of  185*^  or 
greater. 

•  Deletes  provision  allowing  fugitive 
liquid  leaks  frtMn  incorporators  to 
contain  up  to  50%  VOC  by  weight 

•  Increases  records  retention  period 
from  two  to  five  years. 

a  Deletes  restriction  that  test  periods 
shorter  than  16  hours  cannot  be  used  to 
determine  non-compliance. 

•  Requires  90%  reduction  VOC 
emissions  from  dryers  in  kelp 
processing  lines  where  PG  is  being 
emitted. 

•  Requires  80%  reduction  of  VOC 
emissions  from  incorporators. 

a  Adds  EPA-approved  capture 
efficiency  test  method  protocol. 

•  Requires  monthly  visual  inspection 
of  S3r8tem  components  to  ensiue  absence 
of  fugitive  liquid  leaks. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore,  SDCAPCD  Rule 
67.10,  Kelp  Processing  and  Bio-Polymer 
Manufactiiring  Operations  is  being 
proposed  for  approval  imder  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administralive  Requirements 

A.  Executive  Orda- 12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
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final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Admiidstrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  afbcted.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibilify  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(aM2). 

C  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfrmded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  inclndes  a  Fedoal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effactive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  vrith  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  detennined  that  the  approval 
action  proposed  does  not  include  s 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  inillion  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State.  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 


D.  Submission  to  Congress  and  tbe 
General  Accounting  Office 

Under  section  801(aXl)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
R^ulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  informatfon 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  die  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  tha  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

List  ofSobfects  in  40  CFR  PaH  52 

Environmental  protectitm.  Air 
pollution  control.  Hydrocaifoons, 
Intergovemmmtal  relations.  Cteone. 
Reporting  end  recordkeeping 
requiremffiits.  Volatile  organic 
compounds. 

Aattority:  42  U.S.C  7401-7e71q. 

Dalad:  Octobsr  1. 1997. 
Hafiy  Sfaydariaa^ 
Acting  RegicmaiAdadnistrator. 
[FR  Doc.  97-26850  Piled  10-9-47;  8:45  amj 


pursuant  to  CERCLA  are  not 
appropriate. 

DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before 
November  10. 1997. 


BHVIRONMENTAL  PROTECTION 
AOBICY 

40  CFR  Part  300 
(FM.  BMW  7] 

National  OH  and  Haardous 
ftntiiiMnaa  roBution  CmitiiiyanLy 

Bi^MB   aA^al^»a»^   ^^AdkMi>ft«iA   I   1m« 

rwmt  nsDonai  fnofiuee  uai 

AGBICY:  Environmental  Protectitm 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete  North 
Holl]rwood  Dump  Superfimd  Site. 
Shelby  County.  "Tennessee,  from  the 
National  Priorities  List 


k:  Comments  may  be  mailed 
to:  Robert  P.  Morris.  North  Site 
Management  Branch,  Waste 
Management  Division.  U.S. 
Environmental  Protection  Agency. 
ReglOD  4,  Atlanta  Federal  Center,  61 
Fmsyih  Street.  S.W.,  AUanta,  Georgia 
30303-3104. 

Comprehensive  information  on  this 
Site  is  available  through  the  public 
docket  which  is  available  for  viewing  at 
the  North  Hollywood  Dump  information 
repositories  at  the  following  locations: 

Menqihis-Sbelby  County  Public  library, 

1850  Peabody  Avenue.  Memphis, 

Tennessee  38104. 
U.S.  EPA  Record  Center.  61  Fotsyth 

Street.  S.W..  Atlanta.  Georgia  30303- 

3104. 


FOR  FURTHBI  WtrOHMMKM  CONTACT: 
Robert  P.  Morris,  North  Site 
Management  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4.  Atlanta  Federal  Cmiter.  61 
Forayth  Street.  S.W..  Atlanta,  Georgia 
30303-3104.  (404)  562-8794  or  1-800- 
435-9233.  exL  28794. 


The  Environmental  Protection 
Agency.  Region  4  (EPA)  announces  its 
intent  to  delete  the  North  Hollywood 
Dump  (the  Site)  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  proposed  action.  The 
NPL  constitutes  Appendix  B  of  40  CFR 
part  300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  USEPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  State  of  Tennessee 
Department  of  Enviroimient  and 
Conservation  (TDEC)  have  determined 
that  the  Site  poses  no  significant  threat 
to  public  health  or  the  environment  and. 
therefore,  further  response  measures 


TARY 
L  Introduction 

The  Environmental  Protection  Agency 
(EPA).  R^on  4  annotmces  its  intent  to 
delete  the  North  Holfyv'ood  Dump  (the 
Site)  in  Memphis,  Shelby  Counfy, 
Tennessee,  from  the  National  Priorities 
list  (NPL),  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plu/(NCP),  40  CFR  part 
300,  and  requests  comments  on  its 
deletioiL  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
piublic  health,  welfare,  or  the       * 
environment  and  maintaina  the  NPL  as 
the  list  of  these  sites.  As  described  in 
$  300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant 
action. 

The  EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 
days  after  publication  of  this  document 
in  the  Federal  Register. 

Section  n  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  stetes  the  pnx:eduies 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  North  Hollywood 
Dump  Site  and  explains  how  the  Site 
meets  the  deletion  criteria. 
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n.  NPL  Oelelioa  CritBrU       ^ 

Section  300.425(e)  of  the  NCP 
provides  that  site^  or  releases  may  be 
deleted  from,  or  fecategorized  on  the 
NPL  where  no  furthw  response  is 
appropriate.  la  making  a'  detennination 
to  delete  a  site  or  release  from  the  NPL, 
EPA  shall  consider,  in  consultation  with 
.  the  State,  whether  any  of  the  fiolloYring 
criteria  have  been  met 

(i)  Responsible  ^MTties  or  other  pasties 
have  implemented  all  Appropriate 
response  actions  required;  - 

(li)  AU  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  [>arties  is 
appropriat":  or 

(iu)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measthes  is  not  appropriate. 

Eveo  if  a  site  is  deleted  from  uxe  NPL. 
where  hazardous  substances.^poUutants, 
or  contaminants  remain  at  tlte  site  above 
levels  that  allow  for.  unlimited  use  and 
unrestricted  exposure.  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  oS  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  public  health  an^  the 
environment. 

IIL  Detetion  Procedures 

The  following  procedures  were  used 
for  the  int«ided  deletion  of  this  Site:  (1) 
EPA  Region  A  has*Tecoounended 
deletion  and  has  prepared  the  relevant 
dociunents;  (2j  The  Tenn^s^ 
Department  of  Environment  and 
Conservation  has  conc:urred  with  the 
deletion  decision:  (3)  Concurrent  with 
this  Notice  of  Intent  to  J)eletti.  a  local 
notice  has  been  published  iti  local 
newspapers  and  has  been  distributed  ta 
appropriate  Federal,  state,  and  local 
officials  and  other  interested  parties. 
This  document  announces  a  30-day 
public  comment  period,  provides  an 
address  and  telepbdne  number  for 
submission  of  comments,  and  identifies 
the  location  of  the  local  site  repository; 
and  (4]  Region  f  has  made  all  relevant 
dociunents  available  in  the  Regional 
Office  and  local  site  information 
repository. 

Deletion  of  the  S)tB  from  the  NPL  does 
not  itself  create,  adter,  or  revoke  any 
individual's  rights  at  obligations.  The 
NPL  is  designed  primarily  for 
informational  purples  and  to  assist 
Agency  management.  As  inentioned  in 
lection  0  of  this  dociunent. 
S  300.425<eH3)  of  the  NCP  states  that  Ae 
deletion  of  a  site  %om  the  NPL  does  not  ' 
preclude  eligibility  for  future  response 
actions. 


For  deletion  of  this  Site.  EPA  will 
accept  and  evaluate  public  comments 
on  EPA's  Notice  of  Intent  to  Delete 
before  making  a  final  decision  to  delete. 
If  necessary,  the  Agency  will  prepare  a 
Responsiveness  Siunmary  to  address 
any  significant  public  comments 
reosived. 

A  deleticm  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Ka^istar.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  Notice.  Public  notices  and 
.  copies  of  the  Responsiveness  Sununary 
will  be  made  available  to  local  residents 
by  Region  4. 

IV.  Basis  far  Intended  »t*  DeletiMi 

The  following  site  summary  provides 
the  Agmicy's  rationale  for  the  proposal 
to  delete  this  Site  from  the  NPL. 

A.  BackgrouDd 

The  70-acre  North  I;toUywood  Dump 
was  used  as  a  municipal  dump  from  the 
1930s  until  the  City  closed  it  in  1967. 
However,  some  dumping  of  noo- 
chemical  refuse  probably  continued 
until  1980. 

B.  History 

In  the  late  1940s,  the  Hay  den 
Chemical  Company  used  the  Site  ta 
dispose  of  wastes  generated  in  the 
production  of  sodium  hydrochloride. 
Hayden  later  was  bought  out  by  Velsicol 
Chemical  Corporation,  which  continued 
the  practice  of  dimiping  at  the  Site.  At 
one  time,  pesticide-contaminated  sludge 
from  a  closed  aswar  line  l—/<i"g  lo  the 
Velsicol  plant  was  nmoved  and  buried 
in  a  small  area  known  as  the  "Endrin 
Pit."  The  Site  was  also  used  for  the 
disposal  of  other  industrial  wastes  fit>m 
plants  in  the  Memphis  area.  In  the 
1960s,  Buckeye  Cellulose  in  Memphis 
sent  copper-contaminated  material  to 
the  Site  for  disposal.  In  1980.  the  EPA 
found  pesticides  and  heavy  metals  in 
siu^ace  soil,  groundwater  and  pond 
sediments  on  the  Site.  The  Site 
contained  pesticides  in  soils  at  levels  of 
concern,  for  example,  chlordane  at  160 
mg/kg  (the  action  level  used  for 
chlordane  was  100  mg/kg  (ppm).  Due  to 
high  community  concern  in  the  early 
1980s,  die  State  of  Tennessee 
recommended  tfiis  Site  as  the  State's 
highest  priority  hazardous  waste  site. 
Approximately  10,000  people  live 
within  three  miles  of  the  dump  site.  An 
elementary  school  is  situated  close  to 
the  dump. 

The  groundwater  and  surface  water 
ponds  were  contaminated  with    '     - 
pesticides  including  chlordane  and 
endrin.  The  soil  was  contaminated  with 
pesticides  and  heavy  metals  including 
IsmI.  copper,  and  arsenic  ingestion  or 


direct  contact  with  contaminatod^ 
groundwat«'  or  soil  posed  a  potential 
public  health  threat.  Ingestion  of 
contaminated  fish  cau^t  from  surfoce 
water  on  the  Site  also  posed  a  potential 
public  health  risk.  ^ 

The  Site  was  addressed  in  two  stagesr 
removal  actions  and  a  long-term 
remedial  phase  focused  on  the  cleanup 
of  the  entire  Site. 

In  1980.  the  EPA  took  an  emergency 
action  to  slow  the  movement  of 
contaminants  from  the  Site.  Also,  the 
EPA  installed  a  chain-link  fence  around 
the  Site  and  began  a  program  to  monitor 
on-site  wastes.  In  1981,  a  technical 
assistance  ^nup  made  up  of 
representatives  from  the  State,  the  Gty 
of  Memphis.  Shelby  County,  local 
industry,  and  the  EPA,  removed  some  of 
the  rhwrninal  wastes  from  the  suriM»  of 
the  Site. 

On  October  23, 1981 ,  the  Site  was 
proposed  for  the  National  Priorities  List 
(NPL).  The  EPA  then  assumed  the  lead 
role  from  TDEC  to  complete 
investigations  into  the  extent  and  nature 
of  contamination.  The  Site  was  placed 
on  the  NPL  on  September  8. 1983.  The 
Potentially  Responsible  Parties  (PRPs) 
took  over  the  study  April  1.  1984.  After 
the  completion  of  the  Supplemental 
Remedial  Investigation  and  Feasibility 
Study  (Rl/FS)  on  September  13.  1990, 
the  Record  of  Decision  (ROD)  was 
finalized. 

C.  QiaractermMtion  of  Risk 

At  that  time.  Ae  Site  contained  high 
levels  of  contaminants  in  soils  (e.g., 
52.400  ppb  chlordane.  67.600  ppb 
heptachlor.  62.7  ppb  DDT,  et  al.)  and 
sediments  (e.g..  87  ppm  chlordene.  56 
ppm  chlordane.  21  ppm  heptachlor.  140 
ppm  lead.  et.  al.].  llie  ROD  required 
retrofitting  (he  landfill  to  meet  legal 
sanitation  standards.  This  included: 
placement  of  a  2-foot  clay  cap,  grading. 
and  revegetation;  drainage  of  an 
adjacent  40-acre  pond  known  to  have 
held  contaminated  sediments; 
installation  of  an  approximate  3'foot 
cover  over  the  contaminated  sediments; 
and  the  removal  of  fish  found  to  be 
contaminated,  followed  by  restocking  of 
the  pond.  Groundwater  was  to  be 
monitored  to  ensure  contamination 
levels  remain  within  acceptable  State 
alternative  concentration  levels  (ACLs) 
which  were  set  to  be  protective  of 
surface  water  (e.g..  0.45  micrograms/ 
liter  (jig/L)  endrin,  0.51  jig/L  chlordane. 
0.23  )ig/L  heptachlor,  et.  al.). 
Additionally,  the  fenced  Site  was  to  be 
expanded  and  maintained  and. 
restrictions  on  foture  use  of  the  Site 
were  put  into  place.  TDEC  concurred 
with  die  selected  remedy.  On  August  3. 
1992.  the  PRP,  Uie  Hollywood  Dump 
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Steering  Committee  (HDSC).  entered 
into  a  Consent  Decree  with  die  EPA  to 
perform  remedy  design  and  tieanup 
activities  at  the  Site.  The  Remedy 
Design  (RD)  was  cmnpleted  Sq>tanber 
27, 1993.  by  dhe  PRFs  primary 
consultant,  the  Memphis  Environmental 
Center  (MEC).  The  PRFs  Remedial 
Action  Construction  Contract  was 
awarded  to  MEC  on  January  17, 1994. 
MEC  bt^an  cleanup  activities  in  early 
1994.  The  capping  and  grading  of  the 
landfill  and  the  drum  rranoval  was 
OHnpleted  by  MEC  in  1995.  Drainage 
and  covering  of  sediments  began  in 
1995  and  were  completed  by  MEC  in 
1996. 


D.  Operation  and  Maiittenanoe 

Operation  and  Maintenance  (OMif), 
inchidiog  the  moiutoring  program,  is  in 
place.  T^  mcmitoring  program  is 
specific  to  the  groundwater  medhnn.  As 


stipulated  in  the  R£X)  and  the  Consent 
Decree,  contaminant  levels  in 
groundwater  are  not  to  exceed  ACLs. 
Hie  contingency  alternative  far 
groundwater  wxreeding  ACLs  is  that  it 
will  be  pumfrnd  from  tibe  shallow 
aquifer  and  discharged  into  the 
municipal  sewer  sjrstem.  To  date. 
Gomtaminant  levels  in  groundvrater  have 
not  exceeded  AQLa.  Qeanup  activities 
at  the  site  are  now  complete. 

Confirmational  monitoring  of 
groundwater  demonstrate  that  no 
significant  risk  to  public  health  or  the 
mviranment  is  posed  by  materials 
remaining  at  the  Site.  The  EPA  and 
TIKC  concor  that  conditions  at  tfw  Site 
pose  no  unacoqitaUe  risks  to  human 
heehh  at  the  environment 

E.  FfvB-Year  Review 

No  hazardous  si^istances  remain         ^ 
uncontained  cv  exposed  at  the  Site 


above  health-based  levels.  However,  die 
Site  is  not  available  for  unlimited  use  or 
unrestricted  exposure.  The  first  policy 
five-]rear  review  for  this  site  shall  be 
completad  by  January  17. 1999. 

One  of  the  three  criteria  for  deletion 
qwdfies  that  EPA  may  delete  a  site 
Cmn  the  NPL  if  the  responsible  parties 
or  other  parties  have  imptemented  all 
appn^riate  response  actions  required, 
llie  B>A.  writh  the  concurrence  (rf 
TDGC,  contends  this  criterion  has  bean 
met  Subeequentty,  EPA  is  pn^msing 
deletion  of  this  Site  from  dw  hO^ 
Documents  supporting  this  action  are 
available  from  the  public  docket 

Dated:  Septonbar  30. 19S7. 


Deputy  Aogiona/Adauniidatar,  VSSFA. 
(FK  Dae  97-aM«4  FOmI  10-»-«7: 8:45  ^ 
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contains  documents  ottier  than  ailes  or 
proposed  rules  that  are  applicabie  to  the 
pubiic.  Notices  ot  hearings  and  investigations, 
committee  meetings,  agency  decisions  arvj 
ruHngs.  delegations  ot  authohty.  filing  o« 
petitions  and  applications  and  agerx:y 
statements  of  organization  arxl  furxrtions  are 
examples  of  docunients  appeahr^  in  this 
sectKDn. 


DEPARTMENT  OF  AQRICULTURE 

Research,  Education,  and  Economics 

Notice  of  ttM  National  Agricultural 
Research.  Extension,  Education,  and 
Economics  Advisory  Board  Meeting 

agency:  Research.  Education,  and 
Economics.  USDA. 

ACTION:  Notice  of  meeting. 

SUKMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.,  the  United  States 
Department  of  Agriculture  Announces  a 
meeting  of  the  National  Agricultural 
Research.  Extension.  Education,  and 
Economics  Advisory  Board. 

SUPPtaiENTARY  INFORMATION:  The 
National  Agricultural  Research. 
Extension.  Education,  and  Economics 
Advisory  Board,  which  represents  30 
constituent  categories,  as  specified  in 
section  802  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(Pub.  L.  No.  104-127),  has  scheduled  a 
meeting  on  November  5-6. 1997.  in 
Washington,  D.Q  The  meeting  agenda 
will  focus  on  two  Itey  areas:  (1)  food  and 
agriculture  priorities  for  Research, 
Education,  and  Economics  (REE)  and  its 
FY  2000  budget,  and  (2)  the  Fund  for 
Rural  America  relevance  review  of 
Standard  Project  Grants  and  future 
«  activities  of  the  Fund.  Other  agenda 
items  include:  Board  recommendations 
on  improving  public  understanding  and 
appreciation  of  agriculture:  an  update 
on  the  REE  Strategic  Planning  Task 
Force  on  agrictiltural  facilities;  and  an  '^ 
update  on  the  activities  of  the  USDA 
Civil  Rights  Action  Team  The  Advisory 
Board  will  also  discuss  legislative 
activities  related  to  agricultural 
research,  extension,  education,  and 
economics  and  hear  progress  reports 
from  Working  Groups.  A  short 
orientation  session  will  be  held  for 
newly  appointed  Board  members  on 
Tuesday,  November  4. 1997. 


DATES:  Orientation  of  New  Members: 
November  4, 1997,  5:0ato  7:00  p.m.;^ 
General  Meeting:  November  5-6, 1997, 
9:00  a.m.  to  5:00  p.m. 
PLACE:  Holiday  Inn-National  Airport 
(Crystal  City),  1489  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  Grand 
Ball  Room. 

TYPE  OF  MEET1NQ:  Open  to  the  public. 
COMMENTS;  The  public  may  file  written 
comments  before  or  after  the  meeting 
with  the  contact  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Hanfman,  Executive  Director, 
National  Agricultural  Research, 
Extension,  Education,  aid  Economics 
Advisory  Board,  Research,  Education, 
and  Economics  Advisory  Board  Office, 
Room  3918  South,  U.S.  Department  of 
Agriculture.  STOP:  2255, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-2255. 
Telephone:  202-720-3684.  Fax:  202- 
720-6199,  or  e-mail:  lshea0reeusda.gov. 

Done  at  Washington,  D.C  tliis  29  day  of 
September  1997. 

L  Miley  Gonzalez, 

Under  Secretary,  Research,  Education,  and 

Economics. 

(FR  Doc.  97-27004  Filed  10-9-97;  8:45  am) 

BIUJNO  CODE  3410-MP-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Nicholson  Land  Exchange,  Boise 
National  Forest,  Boise  and  Elmore 
Counties,  ID 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
Environmental  Impact  Statement. 

SUMMARY:  The  Boise  National  Forest 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  to  docimient  the 
analysis  and  disclose  the  environmental 
impacts  of  a  proposed  land  exchange 
with  Thomas  T.  and  Diana  R.      ~ 
Nicholson. 

In  this  exchange,  the  Boise  National 
Forest  would  trade  parcels  totaling 
approximately  5,890  acres  to  the 
Nicholsons  in  exchange  for  parcels 
totaling  approximately  573  acres.  In 
order  for  the  exchange  to  take  place,  the 
appraised  values  of  the  lands  exchanged 
must  be  equal.  Because  of  the  different 
character,  location,  and  potential  uses  of 
the  difEsrent  parcels,  it  is  possible  for 


appraised  values  to  be  equal  even  when 
acreage  figures  are  not.  Any  or  all  of  the 
acres  proposed  for  exchange  may  be 
exchang^  provided  the  values  are 
equal.  In  the  %vent  the  values  are  not 
equal,  either  party  may  equalize  the 
value  by  payment  in  cash,  provided  the 
cash  equalization  does  not  exceed  25 
percent  of  the  appraised  value  of  the 
Federal  lands  to  be  conveyed  in  the 
exchange. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  described  in 
this  Notice  should  be  received  by 
November  14, 1997,  to  ensure  timely 
consideration.  No  scopiog  meetings  are 
planned  at  this  time. 
ADDRESSES:  Send  written  comments  to 
Sharon  Paris,  Project  Coordinator,  Boise 
National  Forest,  1249  South  Vinnell 
Way,  Boise,  ID  83709. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Questions  concerning  the  proposed 
action  and  EIS  should  be  directed  to 
Sharon  Paris  at  (208)  373-4157. 
SUPPLEMENTARY  INFORMATION:  In 
September  1995,  the  Boise  National 
Forest  completed  an  Environmental 
Assessment  (EA)  titled  "Nicholson  #3 
Land  Exchange  Project."  This  EA  was 
distributed  to  the  public  as  a 
predecisional  EA. 

Based  on  the  information  in  the  EA. 
the  Boise  National  F'orest  concluded  the 
proposal  may  have  a  significant  effect 
on  the  roadless  resource  and  decided  to 
prepare  an  EIS.  The  proposal  may  result 
in  the  reduction  of  approximately  1,745 
acres  of  the  Mount  Hienen  Inventoried 
Roadless  Area  (IRA)  from  the  National 
Forest  System.  The  IRA  is  currently 
12,390  acres.  Proposals  that  may 
substantially  alter  the  undeveloped 
character  of  an  IRA  require  the 
preparation  of  an  EIS. 

The  previous  scoping  and  analysis 
identified  that  the  proposed  exchange 
would  result  in  the  reduction  of 
approximately  1 ,745  acres  of  the  Mount 
Heinen  IRA  from  the  National  Forest 
System.  Other  potential  issues  may  be 
identified  during  the  current  scoping 
period. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State,  and  local  agencies,  as 
well  as  individuals  and  organizations 
who  may  be  interested  in,  or  affected  by, 
the  proposed  action.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  related  to  the 
proposal  and  the  area  being  analyzed. 


"^-ir— 
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Information  received  will  be  used  In 
preparation  of  the  draft  EIS  and  final 
EIS.  For  the  most  effective  use, 
comments  should  be  submitted  to  the 
Forest  Service  within  30  days  from  the 
date  of  publication  of  this  Notice  in  the 
Federal  Register. 

The  Responsible  Official  is  Robert  W. 
Ross,  Jr.,  Director  of  Recreation  and 
Lands,  Intermountain  Region,  Ogden. 
Utah.  The  decision  to  be  made  is 
whether  to  exchange  National  Forest 
System  lands  for  private  lands  that 
would  be  of  equal  appraised  value  and 
of  benefit  to  the  public.  The  draft  EIS  is 
expected  to  be  available  for  public 
review  in  February  1998.  with  a  final 
EIS  estimated  to  hie  completed  in  May 
1998.  The  comment  period  on  the  draft 
EIS  will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  yanJcee  Nuclear  Power  Corp.  v. 
NHDC.  435  U.S.  519.  553  (1978).  Also, 
enviroiunental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Model,  803 
F.2d  1016.  1022  (9th  Or.  1986),  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  4S-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapter  of  the  draft  EIS.  Comments  may 
also  address  the  adequacy  of  the  draft 
EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the  draft 
EIS.  Reviewers  may  wish  to  refer  to  the 
Coimcil  on  Environmental  Quality 
R^ulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 


Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  wall 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d).  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOLA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentially  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  limited  circumstances, 
such  as  to  protect  trade  secrets.  The 
Forest  Service  will  inform  the  requester 
of  the  agency's  decision  reganiing  the 
request  for  confidentiality,  and  where 
the  request  is  denied,  the  agency  will 
return  the  submission  and  notify  the 
requester  that  the  comments  may  be 
resubmitted  with  or  without  name  and 
address  within  10  days. 

Dated:  October  3, 1997. 
JackA-BlackweU. 

Deputy  Regional  Forester.  Intermountain 
Region,  USDA  Forest  Service. 
[FR  Doc.  97-26790  Filed  10-9-97;  8:45  am) 
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DEPARTMENT  OF  AQRICULTURE 

Forest  Servio* 

Big  Bend  Road  Access,  Wenatchee 
Itotional  Forest,  KlttHas  County, 
Washington 

AQB«CY:  Forest  Sendee,  USDA. 
ACTION:  Cancellation  of  an 
environmental  impact  statement 


On  May  19, 1994,  a  Notice  of 
Intent  (NOI)  to  prepare  an 
environmental  impact  statement  (OS) 
for  the  Big  Bend  Road  Access  on  the  Cle 
Eltun  Ranger  District  of  the  Wenatchee 
National  Forest  was  published  in  the 
Federal  Regtster  (59  FR  26205).  Forest 
Service  has  combined  this  access  with 
another  environmental  analysis  process. 
There  will  be  no  EIS  for  this  specific 
road  access  project  The  NQI  is  hereby 
rescinded. 

FOR  FURTHBt  MFORMATKM  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Susan  Caiiter, 
Environmental  Coordinator,  Wenatchee 
National  Forest.  215  Melody  Lane, 
Wenatchee.  Washington  98801  or 
telephone  50»-€62-4335. 


Dated:  October  3. 1997. 
Sonny  J.  O'NeaL 
Forest  Supervisor. 

[FR  Doc.  97-26981  Filed  10-9-97;  8:45  am] 
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DEPARTMENT  OF  AQRICULTURE 
Forest  Servioa 


Plum  Crsek  Cheekertward  i 
Prolect,  Wenatchee  National  Forsal, 
Kittitas  County.  Washington 

agency:  Forest  Service«JUSDA.    . 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  of  a  site- 
specific  proposal  to  issue  easements  and 
authorize  construction  of  roads  across 
National  Forest  System  (NFS)  lands 
located  in  the  Yakima  River  Basin.  The 
action  is  proposed  in  response  to  an 
application  from  Plum  Creek  Timber 
Company  (PCTC)  who  seeks  legal  access 
to  approximately  45  parcels  of  PCTC 
land  within  the  Wenatchee  National 
Forest  boundary,  on  the  Cle  Elum  and 
Naches  Ranger  Districts.  The  proposed 
access  locations  range  &t>m 
approximately  5  to  20  miles  south  and 
southeast,  and  5  to  25  miles  north  and 
northeast  of  the  town  of  Qe  Elum, 
Washington,  and  both  north  and  south 
of  Interstate  90,  east  of  Snoqualmie  Pass. 

The  purpose  of  the  EIS  will  be  to 
develop  and  evaluate  a  range  of 
alternatives  including  a  No  Action 
Alternative,  to  respond  to  issues 
identified  during  the  scoping  process. 
The  proposed  project  will  be  in 
compliance  with  direction  in  the 
Wenatchee  National  Forest  Land  and 
Resource  Management  Plan  (March 
1990)  as  amended  by  the  Northwest 
Forest  Plan  (April  1994),  which 
provides  the  overall  guidance  Cor 
management  of  the  area.  The  non- 
Federal  lands  involved  are  covered  by 
PCTC's  Cascade  Habitat  Conservation 
Plan  (1996). 

The  agency  invites  written  comments 
on  the  scope  of  this  project  In  addition, 
the  agency  gives  notice  of  this  analysis 
so  that  interested  and  aSacted  people 
are  a%vare  of  how  they  may  participate 
and  contribute  to  the  final  decision. 

DATB:  Comments  concerning  the  scope 
of  this  proposal  must  be  received  by 
November  5,  1997. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to  Sonny  J.  O'Neal. 
Forest  Supervisor,  Wenatchee  National 
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Forest,  215  Melody  Lane,  Wenatchee, 
Washington  98801. 
FOR  RJRTMER  MFOfMATION  CONTACT: 
Questions  and  conunents  about  this  EIS 
should  be  directed  to  Floyd  Rogalski, 
Project  Planner,  Cle  Elum  Ranger 
District,  803  West  Second  Street,  Cle 
Elum,  Washington  98922;  phone  509- 
674-4411.  ext  315. 

9UP9\JEMBirAFli  MFORMATKM:  The  Forest 
Service  is  initiating  this  action  in 
response  to  an  application  filed  by 
PCTC.  The  applicant  requests 
permanent  easements  across  NFS  lands 
tot  the  purpose  of  constructing  and 
maintaining  access  roads  to 
approximately  45  separate  parcels  of 
land  owned  faiy  the  PCTC.  Because  these 
lands  form  a  "checkerboard"  ownership 
patter,  the  parcels  to  be  accessed  are 
surrounded  by  NFS  lands;  no  legal  road 
access  to  the  sections  currently  exists. 

The  applicant  seeks  legal  access 
pursuant  to  Section  1323  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA).  The  ANILCA  directs  the 
Forest  Service  to  grant  access  to 
inholdings  of  non-Federal  land  within 
the  National  Forest  boundary  for  the 
reasonable  use  and  enjoyment  of  those 
lands  by  the  landowner.  The  applicant 
has  stated  that  it  intends  to  manage  the 
lands  to  be  accessed  for  long  term 
timber  management  under  its  approved 
Habitat  Conservation  Plan.  The 
applicant  intends  to  build  roads  on  the 
authorized  rights-of-way  sufficient  to 
support  the  intended  use  of  the  land. 
The  proposed  access  involves  a  total  of 
approximately  24  miles  of  road  across 
194  acres  of  NFS  land  in  45  different 
locations.  These  include  the  Gold  Creek. 
Rock  Creek,  Little  Naches.  Big  Creek, 
Little  Creek,  and  North  and  siouth  Forks 
and  Taneum  Creek  drainages,' ail  south 
of  1-90  and  Cle  Elimi,  Washington;  and 
lands  to  the  east  and  west  of  Lakes 
Keechelus.  Kachess  and  Cle  Elum;  Little 
Salmon  La  Sac  Creek.  Salmon  La  Sac 
Creek,  Paris  Creek.  Boulder  Creek  and 
Fortune  Creek  in  the  Cle  Elum  River 
drainage;  and  the  West  Fork  Teanway 
River  drainage;  all  north  of  1-90  and  Qe 
Elum.  Washington.  Management 
allocations  of  the  NFS  lands  under  the 
Northwest  Forest  Plan  are 
predominately  Adaptive  Management 
Area  (Snoqualmie  Pass  AMA)  and  Late 
Successional  Reserves,  with  some 
Matrix. 

A  range  of  alternative  will  be 
considered,  including  a  no  action 
alternative.  Other  alternatives  will  be 
developed  in  response  to  issues 
received  during  scoping. 

The  major  issues  that  have  been 
identified  to  date  include:  the  impact  to 
heritage  resources;  the  potential 


reduction  in  the  spectnmi  of 
recreational  opportunities  currently 
available;  the  impact  on  the  economy  of 
the  county;  the  impact  to  the  roadless 
areas;  the  impact  to  late-successional 
habitat;  and  ihe  impact  to  water  quality. 
Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies,  Tribes,  and  other       ^ 
organizations  or  individuals  who  may 
be  interested  in  or  affected  by  the 
proposed  action.  This  information  will 
be  used  in  preparation  of  the  draft  EIS. 
The  scopii^  process  includes: 

1.  Identimng  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
process. 

4.  Exploring  and  id«itiiying 
additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

Public  meetings  are  not  scheduled 
prior  to  the  release  of  the  draft  EIS. 
Meetings  will  be  held  during  the 
comment  period  between  the  draft  and 
final  EIS.  The  location  of  these  meetings 
will  be  determined  by  the  addresses  on 
the  project  mailing  list  Notice  of 
meeting  dates  and  locations  will  be 
published  in  the  newspaper  of  record 
for  the  Wenatchee  National  Forest.  The 
Wenatchee  World,  and  the  following 
localized  newspapers:  Northern  Kittitas 
County  Tribune;  Ellensburg  Recordrmad 
Yakima  Herald  Republic. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  December.  1997.  EPA 
will  publish  a  notice  of  availability  of 
the  draft  EIS  in  the  Faderal  Regiatar. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appeexs  in  the  Federal  Register. 

Copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  It  is  very  important  that  those 
interested  in  the  management  of  the 
Wenatchee  National  Forest  participate 
at  that  time. 

The  Forest  Service  believes  it  is 
important  to  give  revie%vers  notice  at 
this  early  stage  of  several^court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First. 


reviewers  of  a  draft  El^Spust  structuie 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
review's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NBDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  Gty  ofArtgoon  v.  Model,  803 
f  2d  1016,  1022  (9th  Cir,  1986)  and 
Wisconsisn  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1960). 
Because  of  these  court  rulings.  It  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

The  final  EIS  is  scheduled  to  be 
completed  in  October  1998.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  m«kii\g  the 
decision  regarding  this  proposal. 

Sonny  J.  O'Neal.  Forest  Superviscw^. 
Wenatchee  National  Forest,  is  the 
responsible  official.  The  responsible 
official  will  document  the  decision  and 
rationale  for  the  decision  in  the  Record 
of  Decision.  That  decision  will  be 
subject  to  Forest  Service  appeal 
regulations  (36  CFR  part  215). 

Ciatad:  OctotMT  3. 1997. 
Sawy  I.  (TNmI. 
Forest  Supenrisot. 

(FR  Doc.  97-26982  FUad  10-9-97;  8:45  ami 
OOOC  M1«-tV4l 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Nofthweet  Sacramento  Provincial 
Advisory  Committee  (PAC) 

AQENCY:  Forest  Service.  USDA. 
ACTKM:  Notice  of  meeting. 


The  Northwest  Sacramento 
Provincial  Advisory  Committee  will 
meet  on  October  22  and  23, 1997  at  the 
conference  room  in  the  United  Way 
Building,  2280  Benton  Drive.  Redi^ng. 
CA.  On  October  22,  the  meeting  will 
begin  at  10:00  a.m.  and  adjourn  at  5:00 
p.m.  The  meeting  on  October  23  will 
resume  at  8:00  a.m.  and  adjourn  at  3:00 
p.m.  Agenda  items  t6  be  covered 
include:  (1)  Northwest  Forest  Plan 
Implementation;  (2)  Evaluation  of  the 
Watershed  Analysis  Process;  (3)  Upper 
Clear  Creek  Watershed  Analysis  Status; 
and  (4)  public  comment  periods.  All 
PAC  meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend. 


POft  FURTHER  MRIRMATMN  CONTACT: 

Kathy  Hammond,  USDA.  Klamath 
National  Forest,  at  1312  Fairlane  Road. 
Yreka,  CA  96097;  telephone  916-842- 
6131.  (FTS)  700-467-1360. 

Dated:  October  6, 1997. 
Kalky  L.  Hanmond, 
PAC  Coordinator. 

(FR  Doc  97-26986  Filed  10-9-97:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

UnHsd  Stales  Standards  for  Beans 

AQBICV:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Notice. 

The  Grain  Inspection.  Packers  and 
Stockyards  Adininistration  (GIPSA)  is 
revising  the  voluntary  United  States 
Standards  for  Beens  by  rhanging  the 
name  of  the  class  Black  Turtle  Soup 
beans  to  Black  beans  and  establishing  a 
separate  grade  chart  for  Cranberry 
beans.  These  changes  were  requested  by 
the  industry  in  order  to  improve  the 
usability  of  the  United  States  Standards 
for  Beens. 

Section  203(c)  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended, 
directs  and  authorizes  the  Secretary  of 
Agriculture  "to  develop  and  improve 
standards  of  quality,  condition, 
quantity,  grade,  and  packaging  and 
recommend  and  demonstrate  such 
standards  in  order  to  encourage 


uniformity  and  consistency  in 
commercial  practices  *  *  •."  The  Grain 
Inspection,  Packers  and  Stockyards 
Administration  (GIPSA)  is  committed  to 
carrying  out  this  authority  in  a  maimer 
that  fecilitates  the  marketing  of 
agricultural  commodities  and  makes 
copies  of  official  standards  available 
upon  request 

The  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA) 
published  a  notice  in  the  Federal 
Regiater  on  August  1, 1997  (62  FR 
41335),  that  it  was  proposing  to  change 
the  name  of  the  class  Black  Turtle  Soup 
beans  to  Black  beans  and  to  establish  a 
separate  grade  chart  for  Cranberry 
beans. 

GIPSA  received  only  one  comment  in 
response  to  that  notice.  The  Michigan 
Bean  Shippers  Association  asked  tiiat 
GIPSA  proceed  with  implementing  the 
changes  and  stated  "The  changes  *  *  * 
will  definitely  be  beneficial  to  U.S. 
world  bean  commerce."  GIPSA  has 
determined  that  establishing  a  separate 
grade  chart  for  Cranberry  beans  and 
renaming  the  class  Black  Turtle  Soup 
beans  as  Black  beans  will  improve  the 
usability  of  U.S.  Standards  {ot  Beans. 

Since  these  changes  to  the  standards 
were  recommended  and  reviewed  by  the 
affected  trade  and  are  consistent  with 
ciurent  practices  in  the  trade,  they  will 
become  effective  on  November  10, 1997. 

The  United  States  Standards  for  Beans 
do  not  appear  in  the  Code  of  Federal 
Regulations  but  are  maintained  by  the 
U.S.  Department  of  Agriculture.  The 
revised  United  States  Standards  tor 
Beans  are  available  either  by  accessing 
GIPSA's  Home  Page  on  the  Internet  at: 
www.usda.gov/gipsa/strulreg/standardy 
beens  or  by  contacting  the  Audiovisual, 
Regulatory  and  Training  Staff,  GIPSA, 
USDA.  STOP  3649, 1400  Independence 
Avenue,  S.W.,  Washington,  D.C  20250- 
3649;  telephone  (202)  720-1734;  FAX 
(202)  720-4628. 

Aatfaofity:  7  U.S.C  1621  et  teq. 
Dated:  October  }.  1997. 

Administrator. 

[FR  Doc  97-26897  Filed  10-9-97;  8:45  am) 
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O^ARTMBfT  OP  AGRICULTURE 

uram  inspeciion,  r'acKers  ana 
Stockyards  Administration  PUoC 
Program  for  Barge  Inepection  Servicee 
on  Selected  Rivers 

AQSICV:  Grain  Inspection.  Packms  and 
Stockyards  Administration  (GIPSA). 
ACnON:  Notice  witii  comment  period. 


SUMMARY:  GIPSA  is  announcing  its 
intent  to  conduct  a  pilot  program 
allowing  more  than  one  official  agency 
to  provide  barge  inspection  services 
within  a  single  geographic  area  on  the 
Mississippi  River  and/or  other  selected 
rivers.  GIPSA  is  requesting  comments 
on  the  specific  pilot  programs  described 
below,  and  GIPSA  also  is  annoimcing 
that  it  will  consider  suggestions  for 
other  possible  pilot  programs  in  lieu  of 
those  listed  below. 

DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  November  15,  1997. 
ADDRESSES:  Comments  must  be  sent  to 
Neil  E.  Porter,  Director,  Compliance 
Division.  STOP  3604  (Room  1647-S), 
1400  Independence  Avenue,  S.W.. 
Washington.  D.Q  20250-3604. 
Telecopier  (FAX)  users  may  send 
comments  to  the  automatic  telecopier 
machine  at  202-690-2755.  attention: 
Neil  E.  Porter. 

All  comments  received  will  be  made 
available  for  public  inspection  during 
regular  business  hours  at  the  above 
address  located  at  Room  1647-S.  1400 
Independence  Avenue,  S.W. 
FOR  FURTHER  MFORMATKM  COKT ACT.  Neil 
E.  Porter,  telephone  202-720-8262. 
SUPPLBENTARV  MFORMATION:  Sections 
7(f)  and  7A  of  the  United  States  Grain 
Standards  Act,  as  amended  (Act),  were 
amended  by  the  U.S.  C^ain  Standards 
Act  Amendments  of  1993  (Pub.  L.  103- 
156)  on  November  24, 1993,  to  authorize 
GIPSA's  Administrator  to  conduct  pilot 
programs  allowing  more  than  one 
official  agency  to  provide  official 
services  within  a  single  geographic  aree 
without  undermining  the  declared 
policy  of  the  Act  The  purpose  of  pilot 
programs  is  to  evaluate  the  impact  of 
allowing  more  than  one  officiaJ  agency 
to  provide  official  services  wnthin  a 
sim|legeographic  area. 

UPSA  considered  several  possible 
pilot  programs  as  announced  in  the 
March  14, 1994,  Federal  Register  (59  FR 
11759)  and  the  March  10.  1995,  Federal 
Registn-  (60  FR  13113).  In  the 
September  27, 1995,  Federal  Registar 
(60  FR  40828)  GIPSA  aimounced  two 
pUot  programs.  Timely  Service  and 
Open  Season,  starting  on  November  1, 
1995,  and  ending  on  October  31, 1996. 
Tkese  two  pilot  programs  were 
extended  to  October  31, 1999.  as 
announced  in  the  October  3,  1996. 
Federal  ReBStar  (61  FR  51674). 

The  March  14, 1994,  Federal  Regjata- 
Notice  requested  comments  on  a 
possible  pilot  program  for  barges  on 
selected  rivers  or  portions  of  rivers  as 
defined  by  GIPSA.  This  was  one  of  five 
potential  pilots  being  considered. 
GIPSA  received  41  comments.  Seven 
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specifically  talked  about  the  pilot 
programs  for  barges.  Of  those  seven,  five 
supported  the  program  for  barges,  and 
two  did  not.  Subsequently,  GIPSA 
determined  that  this  proposed  pilot 
program  was  too  narrow  in  scope  for  the 
initial  round  of  pilot  prcMpms. 

Subsequently,  some  official  agencies 
expressed  their  belief  that  a  pilot 
program  on  the  Mississippi  River  would 
be  beneficial  because  there  is  some 
uncertainty  over  the  boundary  lines 
between  official  agencies  along  the 
Mississippi  River.  At  one  point  GIPSA 
considered  the  boundary  to  be  the 
middle  of  a  river.  Official  agencies 
found  this  very  difficult  to  work  with, 
and  GIPSA  subsequently  changed  the 
'boundary  definition  to  die  edge  of  a 
river.  The  middle  of  a  river  was  viewed 
•8  an  open  area  to  be  served  by  either 
contiguous  official  agency. 

In  1993,  because  of  flooding  along  the 
Mississippi  River,  GIPSA  granted  a 
temporary  exception  for  certain  types  of 
barge  inspections  along  portions  of  the 
Illinois,  Mississippi,  and  Missouri 
Rivers.  This  exception  made  the  covered 
river  areas  op>en  to  any  official  agency 
for  probe  sampling  and  inspections  to 
expedite  barge  traffic.  GIPSA  noted  no 
problems  as  a  result  of  this  exception. 

In  addition,  some  facilities  located 
along  the  Mississippi  River  (Birds  Point 
Terminal,  Bertrand,  Missouri;  Peavey, 
St.  Louis,  Missouri;  ADM,  Winona, 
Minnesota:  and  Consolidated  Grain. 
Caruthersville,  Missouri)  have  received 
services  from  alternative  official 
agencies  under  the  existing  pilot 
programs.  There  have  been  no 
significant  problems  resulting  from  the 
barge  inspections  on  the  Mississippi 
River  under  the  existing  pilot  programs. 

GIPSA  is  requesting  comments  on  the 
four  barge  pilot  program  options 
described  below. 

1.  Barges  on  the  Mississippi  River 
may  be  sampled  by  probe  by  any  official 
agency;  or 

2.  Barges  on  the  Mississippi  River 
may  be  sampled  by  probe  at  any 
location  by  the  official  agency 
designated  to  serve  the  geographic  area 
within  which  the  barge  was  loaded;  or 

3.  Barges  on  all  rivers  may  be  sampled 
by  probe  by  any  official  agency;  or 

4.  Barges  on  all  rivers  may  be  sampled 
by  probe  at  any  location  by  the  official 
agency  designated  to  serve  the 
geographic  area  within  which  the  barge 
was  loaded. 

GIPSA  will  consider  ccMmnents  on 
other  possible  pilot  programs. 

Official  agencies  desiring  to 
participate  in  this  pilot  program  would 
be  asked  to  submit  th^ir  plans  to 
provide  official  services  under  such  a 
pilot  program  to  Compliance  Division. 


This  pilot  program  will  start 
approximately  January  1, 1998,  and  nm 
conciurently  with  the  two  existing  pilot 
programs  ending  October  31, 1999. 
During  this  time,  GIPSA  will  monitor 
these  pilot  programs.  If,  at  any  time, 
GIPSA  determines  that  a  pilot  program 
is  having  a  negative  impact  on  the 
official  system  or  is  not  working  as 
intended,  the  pilot  program  may  be 
modified  or  discontinued. 

Aatlwrtty:  Pub.  L.  94-582.  80  StaL  2867. 
as  amended  (7  U.S.C  71  et  seq.). 

Dated.  October  6, 1997. 
N«UE.Poiter, 

Director,  Compliance  Division. 
[FR  Doc.  97-26899  Filed  10-9-47;  8:45  am] 
HUMa  OOOC  »«10-iN-» 


DEPARTMENT  OF  AGRICULTURE 

Qrain  Inspection,  Packars  and 
Stockyards  Administration; 
Solicitation  of  Nominations  for 
MamtMTs  of  the  Qrain  Inspactlon 
Advisory  Committee 

AQENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Notice  to  solicit  nominees. 


The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  announcing  that  nominations  are 
being  sought  for  persons  to  serve  on  the 
Federal  Grain  Inspection  Service 
Advisory  Committee. 
SUPPLEMENTARY  WVOPUAXKH:  Under 
authority  of  section  20  of  the  United 
States  Grain  Standards  Act  (Act)  Pub.  L. 
97-35,  the  Secretary  of  Agriculture 
established  the  Federal  Grain  Inspection 
Service  (FGIS)  Advisory  Committee 
(Advisory  Committee)  on  September  29, 
1981,  to  provide  advice  to  the 
Administrator  on  implementation  of  the 
Act.  Section  14(c)  of  the  United  States 
Grain  Standards  Act  Amendments  of 
1993,  Pub.  L.  103-156,  extended  the 
authority  for  the  Advisory  Committee 
through  September  30,  2000. 

The  Advisory  Committee  presently 
consists  of  15  members,  appointed  by 
the  Secretary,  who  represent  the 
interests  of  grain  producers,  processors, 
handlers,  merchandisers,  consiuners, 
and  exporters,  including  scientists  with 
expertise  in  research  related  to  the 
policies  in  section  2  of  the  Act. 
Members  of  the  Committee  serve 
writhbut  compensation.  They  are 
reimbursed  for  travel  expenses, 
including  per  diem  in  lieu  of 
subsistence,  for  travel  away  from  their 
homes  or  regular  places  of  business  in 
performance  of  Committee  service,  as 
authorized  under  section  5703  of  title  5, 
United  States  Code.  Alternatively,  travel 


expenses  may  be  paid  by  Committee 
members. 

Nominations  are  being  sought  for 
persons  to  serve  on  the  Advisory 
Committee  to  replace  the  five  members 
and  four  alternate  members  whose  terms 
expire  in  December  1997. 

Persons  interested  in  serving  on  the 
Advisory  Committee,  or  in  nominating 
individuals  to  serve,  should  contact: 
James  R.  Baker,  Administrator,  GIPSA, 
1400  independence  Avenue,  S.W.,  Stop 
3601,  Washington,  D.C.  20250-3601.  in 
writing  and  request  Form  AD-755, 
which  must  be  completed  and 
submitted  to  the  Administrator  at  the 
above  address  not  later  than  December 
9, 1997. 

Nominations  are  open  to  all 
individuals  without  regard  to  race, 
color,  religion,  sex,  national  origin,  age, 
mental  or  physical  handicap,  or  marital 
status.  To  ensure  that  recommendations 
of  the  committee  take  into  account  the 
needs  of  the  diverse  groups  served  by 
the  E)epartment,  membership  shall 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 
.  The  final  selection  of  Advisory 
Committee  members  and  alternates  will 
be  made  by  the  Secretary. 

Dated:  October  3, 1997. 
lasBos  R.  Bakar. 

Administrator. 

[FR  Doc.  97-26898  Filed  10-9-97;  8:45  am) 

MLUNQOOOC  S410-S»-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMCNTS  MUST  BE  RECEiVEO  ON  OR 
BEFORE:  November  10,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Chsabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  VIFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 


Federal  Register  /  Vol  62.  No.  197  /  Friday,  October  10,  1997  /  Notices 


52969 


U.S.C.  47(aM2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
othmwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  vdll  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

»     4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 
Janitorial/Custodial 
Keene  USARC,  682  Main  Street. 

Keene,  New  Hampshire 
NPA:  Easter  Seal  Society  of  New 
Hampshire,  Manchester,  New 
Hampshire 
Janitorial/Custodial 
Ciait  Bros.  USARC,  11  St  Ansehn's 

Drive,  Manchester,  New  Hampshire 
NPA:  Easter  Seal  Society  of  New 
Hampshire,  Manchester,  New 
Hampshire 
Janitorial/Custodial 
Grenier  Field  USARC,  Manchester, 

New  Hampshire 
NPA:  Easter  Seal  Society  of  New 
Hampshire,  Manchester,  New 
Hampshire 
Janitorial/Custodial 
Paul  A.  Doble  USARC,  125  Cottage 

Street,  Portsmouth.  New  Hampshire 
NPA:  Easter  Seal  Society  of  New 
Hampshire,  Manchester,  New 


Hampshire 
Janitorial/Custodial 
Raymond  Bisson  USARC,  70 
Rochester  Hill  Road,  Rochester, 
New  Hampshire 
NPA:  Easter  Seal  Society  of  New 
Hampshire,  Manchester,  New 
Hampshire 
Janitorial/Custodial 
Rainbow  Bridge  U.S.  Plaza,  Niagara 

Falls,  New  York 
NPA:  Niagara  County  Chapter, 
NYSARC,  Niagara  Falls.  New  York 
Switchboard  Operation  /"t"  .  ! 

Veterans  Affairs  Medical  Center,  423 
East  23rd  Street  New  York,  New 
York 
NPA:  The  Corporate  Source.  Inc.,  New 
York,  New  York 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  97-26996  Filed  10-9-97;  8:45  am] 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Ust;  Additions 

AOENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  November  10, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLBIENTARY  INFORMATION:  On  June 
20,  July  11, 18,  August  22, 1997,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (62  FR  33585,  37191, 
38518  and  44637)  of  proposed  additions 
to  the  Procurement  List. 
The  following  comments  pertain  to 

Drain  Plug  Assembly  (2590-00-299- 

0739) 

Comments  were  received  bom  the 
current  contractor  for  the  drain  plug 
assembfy,  both  through  its  coimsel  and 
through  the  office  of  a  Member  of 
Congress.  The  contractor  indicated  that 
addition  of  this  item  to  the  Procurement 
List  would  severely  affect  the  company 
in  that  it  would  lose  sales  and  have  to 


close  a  production  line,  with  the  layoff 
of  several  workers.  The  contractor  also 
stated  that  its  subcontractors  for  plating, 
heat  treating,  and  painting  of 
components  would  be  affected. 

The  contractor  claimed  that  the 
addition  would  eliminate  at  least  one 
proven  supplier  of  the  drain  plug 
assemblies,  as  the  company  could  not 
afford  to  maintain  an  idle  production 
line  and  would  not  be  able  to  retool  fast 
enough  to  meet  emergency 
requirements.  The  contractor  questioned 
the  nonprofit  agency's  capability  to 
meet  emergency  requirements  and  its 
ability  to  produce  the  assembly  at  a 
price  comparable  to  that  currenUy 
offered  by  the  contractor,  claiming  that 
the  addition  will  greaUy  increase  the 
Government's  cost  to  obtain  the  item. 
The  contractor  also  indicated  that 
addition  of  the  item  to  the  Prociu^ment 
List  was  inconsistent  with  Government 
policies  to  increase  contracting  with 
small  businesses. 

The  contractor  indicated  that  the 
drain  plug  assembly  represented  a  very 
small  percentage  of  its  Government 
sales,  and  thus  an  even  smaller  ■ ' 

percentage  of  its  total  sales.  These 
percentages  are  well  below  the  level  the 
Committee  normally  considers  to 
constitute  severe  adverse  impact  on  a 
contractor.  In  addition,  we  have  been 
informed  that  demand  for  the  assembly 
has  been  sharply  reduced,  so  sales  of  the 
item  will  represent  an  even  smaller 
amount  in  the  future. 

The  nonprofit  agency  will  be 
assembling  the  components  of  the  drain 
plug  assembly,  so  the  contractor  will 
have  the  opportunity  to  provide  these 
components  as  a  subcontractor  and  may 
not  have  to  shut  its  production  line,  lay 
off  workers,  and  remove  itself  from  the 
ranks  of  potential  suppliers  of  the  drain 
plug  assembly.  Committee  regulations 
encourage  nonprofit  agencies  to 
subcontract  with  small  businesses  such 
as  the  commenting  contractor. 

Although  the  contractor  indicated  that 
its  subcontractors  would  be  providing 
information  to  the  Committee  on  bow 
the  addition  would  affect  them,  we  have 
received  no  such  information.  It  would 
thus  appear  that  any  impact  on  these 
subcontractors  is  not  severe. 

Assessments  of  Government 
contractor  capability  normally  include 
capability  to  meet  emergency 
requirements  that  are  in  excess  of 
normal  demands.  Nonprofit  agencies 
participating  in  the  Committee's  Javits- 
Wagner-O'Day  (JWOD)  Program  are  held 
to  the  same  capability  standards  as  other 
Government  contractors.  In  this  case, 
the  Government  contracting  activity 
which  buys  the  drain  plug  assembly 
declined  an  opportunity  to  conduct  a 
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capability  inspection  of  the  nonprofit 
agency,  stating  that  it  considered  the 
nonpront  agency  capable  of  producing 
the  item.  The  Committee  found  the 
nonprofit  agency  capable  based  on  the 
contracting  activity's  conclusion  and  an 
assessment  by  industrial  engineers  for 
the  central  nonprofit  agency 
representing  this  nonprofit  agency. 

The  Committee  is  required  to  set  a  fisur 
market  price  for  commodities,  such  as 
the  drain  plug  assembly,  which  it  adds 
to  the  Procurement  List.  The  price, 
which  is  set  through  application  of  the 
Committee's  Fair  Market  Pricing  Policy, 
reflects  the  market  for  the  item  in 
question.  This  pricing  mechanism 
ensures  that  the  Covemment  does  not 
pay  an  unreasonable  price^for  an  item 
added  to  the  Procurement  List.  In  this 
case,  the  price  was  negotiated  with  the 
contracting  activity,  which  believes  the 
price  is  a  Eair  one.  Moreover,  the 
negotiated  price  is  only  slightly  above 
tile  contractor's  current  price,  and  below 
the  recent  contract  price  the  contractor 
quoted  in  its  comments.  It  is  well  belpw 
*  the  high  bid  price  the  contractor  also 
quoted. 

The  Committee  does  not  believe  that 
its  addition  of  the  drain  plug  assembly 
to  the  Procurement  List  is  inconsistent 
with  Government  policy  on  increasing 
small  business  contracting.  Like  the 
Government's  small  business 
contracting  programs,  ti.e  JWOD 
Program  is  intended  to  inoease 
Government  contracting  for  its 
constituency.  However,  the  JWOD 
Program  is  only  a  tiny  fraction  of  the 
size  of  the  Government's  small  biuiness 
contracting  programs.  Consequently,  the 
addition  of  the  drain  plug  assembly  to 
the  Prociirement  List,  though  regrettable 
from  the  contractor's  viewpoint,  does 
not  impair  the  Government's  larger 
policy  objectives  for  small  business 
contracting  as  a  whole. 
The  following  comments  pertain  to  File. 
Folder  (7530-00-990-8884) 
Comments  were  received  in  response 
to  sales  data  requests  sent  to  two 
companies,  the  current  contractor  for 
the  file  folder  at  the  Ft.  Worth  depot  and 
a  company  which  supplies  the  folder  to 
another  Government  depot.  Both 
contractors  claimed  that  this 
Pnxnirement  List  addition  would  have  a 
severe  adverse  impact  on  them.  The 
current  contractor  for  the  Ft.  Worth 
depot  also  indicated  that  it  was 
continuing  to  be  affected  by  earlier 
additions  to  the  Procurement  List, 
which  had  taken  away  business  faster 
than  the  company  could  adapt  to  the 
losses,  and  submitted  financial  data  to 
support  contentions  about  its  current 
profitability. 


The  Committee  decided  to  reduce  the 
supply  requirement  being  added  to  the 
Procurement  List  to  50  percent  of  the 
needs  of  the  Ft.  Worth  depot  to  reduce 
the  impact  on  contractors.  At  this  level, 
the  impact  of  the  addition  on  the 
current  contractor  is  below  the  level 
which  the  Committee  normally 
considers  to  be  severe  adverse  impact, 
even  when  any  effects  of  previous 
additions  and  the  contractor's  current 
profitability  are  taken  into  account.  The 
earlier  impacts  occurred  in  1979  and 
1995.  The  Committee  notes  that  the 
current  contractor's  sales  have  risen 
significantly  since  those  impacts 
occurred,  so  the  Committee  does  not 
agree  with  the  current  contractor's 
contention  that  it  has  been  unable  to 
adapt  to  the  losses  it  suffered. 

Tne  other  contractor  is  not  cxurently 
providing  the  folder  to  the  Ft.  Worth 
depot,  so  its  objection  is  only  to  losin| 
the  opportunity  to  supply  the  finlder  in 
the  futiue.  The  Committee  does  not 
consider  this  loss  of  a  mere  expectancy- 
of  a  Government  contract,  by  itself,  to 
constitute  severe  advene  impact  In  this 
case,  because  the  Committee  is  leaving 
50  percent  of  the  Ft.  Worth  depot's 
supply  requirement  on  the  competitive 
market,  the  contractor  will  continue  to 
have  a  chance  to  supply  the 
requirement. 
The  following  comments  pertain  to  Bag, 

T-Shirt  6r  Bag,  Produce,  Star  Bottom 

(8105) 

Comments  were  received  from  a 
current  contractor  for  the  bags.  The 
contractor  indicated  that  patents  for  the 
bags  are  controlled  by  two  large  oil 
companies  which  readily  take  action 
against  any  infringement  of  the  patents. 
The  contractor  suggested  that  the  patent 
requirements  for  the  bags  be  researched 
before  the  nonprofit  agency  makes  the 
bags. 

Patent  counsel  for  the  nonprofit 
agency  has  researched  the  patents,  and 
has  advised  the  nonprofit  agfflicy  and 
the  Committee  that  the  nonprofit 
agency's  method  of  making  the  bags  will 
not  infringe  the  patents  in  question. 
Consequently,  the  Committee  has 
concluded  that  the  patents  are  not  an 
obstacle  to  addition  of  the  bags  to  the 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  service  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-t8c  and  41  CFR  51- 
2.4. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sooall  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  sn^all 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  woxild  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities  and  service  are  hereby         « 
added  to  the  Procurement  List 

Cominoditiea 

Plug  Assembly,  Drain 

2590-00-299-0739 
Folder,  File,  Pressboard 

7530-00-990-8884 

(50%  of  the  requirements  for  the  GSA 

Fort  Worth,  TX  depot) 
Bag,  T-Shirt  Style 
8105-OO-NIB-1023 
(Requirements  for  DeCA  Regions 

Midwest,  Northwest,  Southwest, 

Alaska  &  Hawaii) 

Bag,  Produce,  Star  Bottom 
8105-00-NIB-1046 
(Requirements  for  DeCA  Regions 

Midwest,  Northwest.  Southwest, 

Alaska  &  Hawaii) 

Service 

Janitorial/Custodial 

West  Los  Angeles  USARC,  Los 
Angeles,  California 

This  action  does  not  afiisct  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Bereriy  L.  Nlilkman, 
Executive  Director. 

[FR  Doc  97-26997  Filed  10-0-97;  8:45  ami 
■UJNO  cooc  «SB9-*t-r 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Proposed  Additions  to  ttw 
Procurement  List;  Correction 

In  the  document  appearing  on  page 
51827,  FR  Doc.  97-26327,  in  the  issue 
of  October  3, 1997.  in  the  first  column, 
the  NSN  shown  as  7340-00-197-1274 
should  read  7340-00-488-7939. 
Beverly  L.  Milkmaa, 
Executive  Director. 

[FR  Doc.  97-26998  Filed  10-9-97;  8:45  ami 
MUMG  OOtCSIM-ei-^ 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Information  Systems  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

A  meeting  of  the  Information  Systems 
Technical  Advisory  Committee  will  be 
held  October  21  &  22, 1997,  room 
1617M-2,  in  the  Herbert  C.  Hoover 
Building,  14th  Street  between 
Constitution  and  Pennsylvania 
Avenues,  N.W.,  Washir^jton,  D.C.  This 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  information 
systems  equipment  and  technology. 

October  21 

General  Session    9:00  a.m.-12:00  p.m. 

1.  Opening  remarks  by  the  Chairmen. 

2.  Comments  or  presentations  by  the 
public. 

3.  Presentation  by  Trusted 
Information  Systems,  Inc.  on  Key 
Recovery  Methodology. 

4.  Discussion  on  Department  of 
Commerce-Technical  Advisory 
Committee  communications. 

5.  Election  of  Committee 
Chairpersons. 

October  21  &  22 

Closed  Session 

6.  Discussion  of  mattera  properly 
classified  under  Executive  Order  12958, 
dealing  mth  U.S.  e3?port  control 
programs  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting  is 
open  to  the  public  and  a  limited  number 
of  seats  will  be  available.  To  the  extent 
time  permits,  members  of  the  public 
may  present  oral  statements  to  the 
Committee.. Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 


distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  public 
presentation  materials  or  comments  be 
forwarded  at  least  one  week  before  the 
meeting  to  the  address  listed  below:  Ms. 
Lee  Ana  Carpenter,  OAS/EA  MS: 
3888C,  Bureau  of  Ejqpoit ' 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  del^ate  of  the  General  Counsel, 
formally  determined  on  October  3, 1997, 
punuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  these  Committees  and  of 
any  Subcommitiees  thereof,  dealing 
with  the  classified  materials  listed  in  5 
U.S.C.  552(c)(1)  shall  be  exempt  from 
the  provisions  relating  to  public 
meetings  found  in  section  10(a)(1)  and 
(a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  for  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  these  Committees  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
U.S.  Department  of  Commerce,     . 
Washington,  D.C.  For  further 
information  of  copies  of  the  minutes  call 
Lee  Ann  Carpenter,  202-482-2583. 

Dated:  October  6, 1997. 
Lee  Ann  Caipenter. 

Director,  technical  Advisory  Committee  Unit. 
(FR  Doc.  97-26990  Filed  10-9-97;  8:45  am] 

MUJNO  CODE  3610-OT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-683-ooq 

Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  From  Tahwan:  Rnal 
Results  of  Antidumping  Duty 
Administrative  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  final  results  of 
antidumping  duty  adsoinistntive 
review. 

SUMMARY:  Onlune  6, 1997,  the 

Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  review  of  the  antidumping 
duty  order  on  certain  circular  welded 
carbon  steel  pipes  and  tubes  from 
Taiwan  (62  FR  31070).  The  review 


covers  one  manufacturer/exporter,  Yieh 
Hsing,  of  the  subject  merctumdise  to  the 
United  States  and  the  period  May  1, 

1995  through  April  30, 1996. 
EFFECTIVE  DATE:  October  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael }.  Heaney  or  Linda  Ludwig, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  ^ 
Washington,  D.C.  20230;  telephone 
(202)  482-4475/3833. 

APPUCABLE  STATUTE:  Unless  otherwise 
indicated,  all  citations  to  the  Tariff  Act 
of  1930.  as  amended  (the  Act)  are 
references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations,  codified  at  19  CFR  Part  353 
(1997). 

SUPPLBKNTARY  mFOAMATION: 

Backgronad 

The  Department  published  an 
antidumping  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  bom  Taiwan  on  May  7, 1964  (49 
FR  19369).  The  Department  published  a 
notice  of  "Opportunity  To  Request 
Administrative  Review"  of  the 
antidimiping  duty  order  for  the  1995/ 

1996  review  period  on  May  8, 1996  (61 
FR  20791).  On  May  24. 1996.  the 
petitioners,  Allied  Tub^  Conduit 
Corp.,  Wheatiand  Tube  Company, 
Sawhill  Tubular  Corp.,  Division  of 
Armco  Inc.,  and  Laclede  Steel  Co.,  filed 
a  request  for  review  of  Yieh  Hsing 
Enterprise  Co.,  Ltd.  (Yieh  Hsing).  We 
initiated  the  review  of  Yieh  Hsing  on 
June  25, 1996  (61  FR  32771). 

On  June  6, 1997,  the  Department 
published  the  preliminary  results  of  the 
administrative  review.  We  received 
comments  firom  Yieh  Hsing,  and  rebuttal 
comments  from  the  petitioners.  The 
Department  has  now  completed  this 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  circular  welded 
carbon  steel  pipes  and  tubes.  The 
Department  defines  such  merchandise 
as  welded  carbon  steel  pipes  and  tubes 
of  circtilar  cross  section,with  walls  not 
thinner  than  0.065  inch  and  0.375  inch 
or  more  but  not  over  4V2  inches  in 
outside  diameter.  These  products  are 
commonly  referred  to  in  the  industry  as 
"standard  pipe"  and  are  produced  to 
various  American  Society  for  Testing 
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Materials  specifications,  most  notably 
A-53.  A-120,  or  A-135.  Standard  pipe 
is  currently  classified  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  numbers 
7306.30.5025.  7306.30.5032. 
7306.30.5040.  and  7306.30.5055. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  %irntten  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Analysis  of  CoiiuimbIs  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
this  administrative  review.  As  noted 
above,  we  received  timely  comments 
from  Yieh  Hsing.  and  rebuttal  comments 
from  the  petitioner. 

Comment  1:  Yieh  Hsing  asserts  that 
other  discounts  are  understated  by  a 
factor  of  1000  in  its  home  market  sales 
listing.  Yieh  Hsing  contends  that  the 
Department  should  correct  this  error  in 
the  final  results  of  review.  This  error 
was  not  disputed  by  the  petitioners. 

Department's  Position:  We  agree. 
During  our  verification  of  Yieh  Hsing. 
we  verified  that  other  discounts  were 
undersUted  by  a  factor  of  1000.  (See 
January  29. 1997  verification  report  of 
Yieh  (bing.  at  pwge  10.)  We  have 
amended  our  calculations  to  reflect  the 
correct  amount  for  this  expense. 

Comment  2:  Yieh  Hsing  contends  that 
in  r»lnil«Hng  its  dumping  margin^  the 
Department  hnproperly  compared  U.S. 
prices  to  a  'six-month  %vindow  period' 
surrounding  each  U.S.  sale.  Yieh  Hsing 
asserts  that  the  Department  should 
follow  its  normal  practice,  and  compare 
individual  U.S.  sales  to  normal  values 
corresponding  to  the  month  of  the  U.S. 
sale. 

PetitioneTs  contend  that  normal 
values  have  not  been  averaged  across  a 
six  month  period,  and  that  the 
Department  correctly  matched  U.S. 
prices  to  normal  values  for  the 
cociesponding  month. 

Dapaitxnent's  Position:  We  have 
reviewed  ~\u  preliminary  calculations 
and  detemiined  that  we  improperiy 
comparad  U.S.  sales  to  a  weighted- 
average  six-month  period  in  our 
preliminary  results.  In  these  final 
results,  we  have  amended  our 
calculations,  and  based  our  calculations 
of  normal  value  to  the  month 
corresponding  to  the  U.S.  sale. 

FImI  landli  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  a  margin  of 
0.37  percent  exists  for  Yieh  Hsing  for 
the  period  of  June  1, 1995  through  May 
31.1996. 


The  U.S.  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  normal  value  may  vary 
from  the  percentages  stated  above.  The 
E)epartment  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  dep>osit 
requirements  will  be  effective  for  all 
shipments  of  certain  circular  welded 
caii>on  steel  pipes  and  tubes  from 
Taiwan  entered  or  withdrawn  from  the 
warehouse,  for  consimiption  on  or  after 
the  publication  date  of  the  final  results 
of  these  administrative  reviews,  as 

firovided  by  section  751(a)(1)  of  the  Act: 
1)  No  cash  deposit  shall  be  required  for 
Yieh  Hsing  because  its  weighted  average 
margin  is  less  than  0.5  percent  and 
therefore  de  minimis,  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less-than- 
faii^value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  manufacturer 
or  exporter  received  a  company-specific 
rate;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review  or, the  original 
investigation,  but  the  maifti&ctiuer  is. 
the  cash  deposit  rate  %vill  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  these 
reviews  or  the  LTFV  investigation;  and 
(4)  if  neither  the  exporter  nor  the 
manufocturer  is  a  firm  covered  in  this  or 
any  previous  reviews  or  the  original  fair 
value  investigation,  the  cyh  deposit 
rate  will  be  9.7%,  the  "all  others"  rate 
established  in  the  LTFV  investigation. 
This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26(b)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  these  review  periods.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occulted  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  ordera  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  tmder  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  353.22.  ..^ 

Dated:  October  3. 1097. 
RoiMrtS.LaRii 


Assistant  Stentaiy  for  Import 

Administration. 

[PR  Doc.  97-27033  Filed  10-9-97;  8:45  ami 

■LUNQ  COOC  »10-«a-M 


DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administratiofi 

District  Export  Councils 

AQEMCY:  Commercial  Service. 

Commerce. 

ACTION:  Notice  of  opportunity  to  serve  as 

a  member  of  one  of  the  fifty-one  district 

export  councils. 

SUMMARY:  The  U.S.  Department  of 
Commerce  is  currently  seeking 
expressions  of  interest  from  individuals 
in  serving  as  a  member  of  one  of  the 
fifty-one  District  Export  Councils  (DECs) 
nationwide.  The  DECs  are  closely 
affiliated  with  the  Export  Assistance 
Centers  (EACs)  of  the  Commercial 
Service.  DECs  combine  the  energies  of 
over  1 .500  exporters  and  private  and 
public  export  service  providen  who 
volunteer  their  time  to  supply 
specialized  eiqiertise  to  small  and 
medium-sized  businesses  in  their  local 
communities  who  are  interested  in 
exporting.  DEC  memben  volunteer  at 
their  own  expense. 

Providing  their  expertise  and 
mentoring  services.  DEC  membras  help 
local  firms  move  fit>m  their  fint 
international  business  plan  to  their  first 
export  sale.  The  DECs  create  seminara 
that  simplify  trade  finance,  host 
international  buyer  delegations,  design 
breokthtough  exporting  guides,  put 
exporters  on  the  Internet,  and  help  build 
local  partnerships  that  strengthen  export 
atoistance  programs.  Because  DEC 
membera  represent  both  the  usen  and" 
providers  of  local  export  assistance 
services,  they  can  identify  gaps  in  the 
export  services  that  EACs  provide  to 
U.S.  businesses  and  thus  shape  EAC 
international  trade  "programs  to  better 
meet  local  business  needs. 


Selection  1 

About  half  of  the  approximately  30 
positions  on  each  of  the  51  DECs  will  be 
open  for  nominations  for  the  term  that 
begins  January  1,  1998.  and  ends 
December  31.  2001.  Nominees  are 
reconmiended  by  the  local  DEC 
Executive  Secretary  in  consultation  with 
the  DEC  and  %vith  othw  local  export 
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promotion  partners.  After  undergoing  a 
review  process,  DEC  nominees  are  then 
selected  and  appointed  to  DEC 
membership  by  the  Secretary  of 
Commence. 

Membership  Criteria 

Each  DEC  is  interested  in  nominating 
highly-motivated  people  active  in  the 
local  exporting  community. 

Membership  composition  on  the  DECs 
include:  exporters  (such  as 
representatives  from  manufacturing,  the 
services  industry,  and  export  trading 
companies);  barren;  U.S.  Small 
Business  Administration 
representatives;  state  and  local  officials; 
and  other  "partners"  including 
international  lawyers  and  accountants 
as  well  as  representatives  fit>m  world 
trade  centers,  chambers  of  commerce, 
export  management  companies,  labor 
and  freight  forwarders. 

Deadline 

Applications  for  nomination  to  a  DEC 
must  be  received  by  the  designated  local 
DEC  representative  by  November  1, 
1997. 

FOR  FURTHER  WFORMATKM  CONTACT: 
Nathanael  Herman,  International  Trade 
Specialist,  the  Commercial  Service,  tel. 
202-482-5956.  Additional  information 
about  the  DECs  is  also  found  on  the 
National  DEC  Internet  Home  Page  at 
http://www.ita.doc.gov/usfcs/usf/dec. 

Avtfaortty:  IS  U.S.C  1501  et  seq..  15  U.S.C 
4721. 

Dated:  September  29, 1997. 
Daniel ).  McLaughlin, 
Deputy  Assistant  Secretaiy  ofCon^nenxfor 
Domestic  Operations.  ,-^ 

(FR  Doc.  97-26985  Filed  10-9-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-351-406] 

Certain  Agricuftural  Tillage  Tool  From 
Brazil;  Rnal  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

summary:  On  July  9, 1997,  the 
IDeptulment  of  Coiiimert:e  ("the 
Department")  published  in  the  Federal 
Register  its  preliminary  results  of 
administrative  review  of  the 
countervailing  duty  order  on  certain 
agricultiual  tillage  tools  from  Brazil  for 


the  period  January  1,  1995  through 
December  31. 1995  (62  FR  36771).  The 
Department  has  now  completed  this 
administrative  review  in  accordance  . 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended.  For  information  on 
the  net  subsidy  for  the  reviewed 
company,  and  for  all  non-reviewed 
companies,  please  see  the  Final  Results 
of  Review  section  of  this  notice. 

EFFECTIVE  DATE:  October  10. 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lorenza  Olives  orGayle  Longest.  Office 
of  CVD/ AD  Enforcement  VI.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATKMt:' 

Background 

Pursuant  to  19  CFR  355.22(a),  this 
review  covers  only  those  producers  or 
exportere  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covers  the  producer/exporter  of  the 
subject  merchandise  Marchesan 
Implementos  Agricolas.  S.A. 
(Marchesan).  This  review  covers  the 
period  January  1, 1995  through 
December  31,  1995,  and  five  programs. 

We  published  the  preliminary  results 
of  review  on  July  9, 1997  (62  FR  36771) 
and  invited  interested  parties  to 
conunent.  We  received  no  comments  on 
our  preliminary  results. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930 
("the  Act"),  as  amended  by  the  Uruguay 
Round  Agreements  Act  ("URAA"), 
effective  January  1, 1995.  In  addition,  all 
references  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  Part  355  (April 
1997).  The  Department  is  conducting 
this  administrative  review  in 
accordance  with  §  751(a)  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  round  shaped 
agriculttiral  tillage  tools  (discs)  with 
plain  or  notched  edge,  such  as  colters 
and  furrow-opener  blades.  During  the 
review  period,  such  merchandise  was 
classifiable  under  item  numbers 
8432.21.00.  8432.29.00,  8432.80.00  and 
8432.90.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  numbera 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 


Analysis  of  Programs 

Progmms  Found  To  Be  Not  Used 

In  the  preliminary  results  we  found 
that  the  producers  and/or  exporten  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  under  the 
following  programs: 

1.  Accelerated  Depreciation  tot 
Brazilian-Made  Capital  Goods 

2.  Preferential  Financing  for  Industrial 
Enterprises  by  Banco  do  Brasil  (FST  and 
EGF  loans) 

3.  SUDENE  Corporate  Income  Tax 
Reduction  for  Companies  Located  in  the 
Northeast  of  Brazil 

4.  Preferential  Financing  under 
PROEX  (formerly  under  Resolution  68 
and  509  through  FINEX) 

5.  Preferential  Financing  under  FINEP 
We  did  not  receive  any  comments  on' 

these  programs  from  the  interested 
parties,  and  our  review  of  the  record  has 
not  led  us  to  change  our  finHingR  frt>m 
the  preliminary  results. 

Final  Results  of  Review 

In  accordance  with  19  C.F.R. 
355.22(c)(4)(ii).  we  calculated  an 
individual  subsidy  rate 'for  the  only 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1, 1995  through  December  31, 
1995,  we  determine  the  net  subsidy  for 
Marchesan  to  be  zero  percent  ad 
valorem. 

"The  Department  will  instruct  the  U.S. 
Customs  Service  (Customs)  to  liquidate, 
without  regard  to  countervailing  duties, 
shipments  of  the  subject  merchandise 
from  Marchesan  exported  on  or  after 
January  1, 1995,  and  on  or  before 
December  31. 1995.  The  Department 
will  also  instruct  Customs  to  collect  a 
cash  deposit  of  estimated  countervailing 
duties  of  zero  percent  on  all  shipments 
of  this  merchandise  from  Marchesan, 
entered  or  withdrawn  from  warehouse, 
for  copsiunption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Because  the  URAA  replaced  the 
general  rule  in  Savor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  a£ 
provided  for  in  section  777A(eK2)(B)  of 
the  Act  The  requested  review  will  ^ 
normally  cover  only  those  companies 
specifically  named.  Pursuant  to  19  CFR 
§  355.22(g).  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
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A*  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corpoiation  and  The  Tonington 
Company  v.  United  States,  822  F.  Supp. 
782  (OT  1993)  and  Flora!  Trade  Council 
V.  United  States,  822  F.  Supp.  766  (CIT 
1993)  (interpreting  19  CFR  §  353.22(e), 
the  antidimiping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  §  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
raviewrad  compaodes  at  die  most  recant 
company-specific  or  country-wide  rate 
applicable  to  the  company.  These  rates 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
wtignad  these  rates  is  requested.  In 
addition,  for  the  period  January  1. 1995 
through  December  31. 1995.  the 
■■Mssment  rates  applicable  to  all  non- 
revia%ired  com(>anies  covered  by  this 
order  are  the  cash  deposit  rates  in  efiioct 
at  the  time  of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  §  355.34(d).  Timely  *mtten 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aXl) 
of  the  Act  (19  U.S.C  1675(aXl)). 

DatMl:  Octobar  3. 1997. 


Assistant  Secntaiy  far  Import 
Administration. 

fFR  Doc.  97-27031  Filed  l(K-9-97:  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Intamalional  Trad*  AdminlstraUon 

(C-a67-006| 

CdcMtellad  Catbon  Stoa I  Hi  Rollad 
Pnxkicts  From  Argantina:  Final 
>  of  CoumartaiHng  Duty 


ACTXM:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  July  17. 1997,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  its 
1991  administrative  review  of  the 
countervailing  duty  order  on  cold-rolled 
carbon  steel  flat-rolled  products  (cold- 
roUed  steel)  from  Argmtina.  We  have 
now  completed  this  review  and 
determine  the  total  net  subsidy  to  be 
0.00  percent  ad  valorem  for  Propulaora 
and  1.84  percent  ad  valorem  for  all 
other  companies.  For  further 
information  on  assessment  of 
countovailing  duties,  see  the  Fiital 
Results  of  Review  aecHoia  of  this  notice. 
EFFECTIVE  DATE:  October  10, 1997. 
FOR  FURTMER  MFORMATION  CONMCr: 
Richard  Herring,  Office  of  CVD/ AD 
Enforcement  VI,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avmue,  N.W., 
Washington.  D.C  20230;  telephone: 
(202)  482^149. 


SUPPLEMBTTARY 


;  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


JION: 


On  July  17, 1997,  the  Departmoit 
published  in  the  Federal  Register  (62 
FR  38257)  the  preliminary  results  of  its 
1991  administrative  review  of  the 
countervailing  duty  order  on  cold-rolled 
steel  from  Argentina  (49  FR  18006; 
April  26.  1984).  The  Department  has 
iK>w  completed  this  administrative 
review  in  armrdancw  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

This  review  involves  two  producer/ 
exporters,  Sociedad  Mixta  Siderurgica 
(SOMISA)  and  Propulaora  Siderurgica 
S.A.LC  (Propulsora).  which  accounted 
for  all  exports  of  the  subject 
merchandise  from  Argentina  during  the 
review  period,  and  20  programs.  We 
invited  interested  parties  to  comment  on 
the  preliminary  results;  however,  no 
comments  were  filed  by  any  interested 
party. 

On  August  1. 1997,  the  Department 
published  in  the  Federal  a«igi«>^»r  the 
final  results  of  changed  circumstances 
countervailing  duty  reviews  covering 
the  orders  on  leather,  wool,  oil  country 
tubular  goods,  and  cold-rolled  steel 
from  Argentina  (see  Leather  From 
Argentina,  Wool  From  Argentina,  Oil 
Country  Tubular  Goods  From  Argentina, 
and  Carbon  Steel  Cotd-RoUed  Flat 
Products  From  Argentina:  Final  Results 
of  Changed  Circumstances 
Countervailing  Duty  Reviews  (62  FR 
41361)).  In  these  changed  circumstances 


reviews,  the  Department  determined 
that,  based  upon  the  ruling  of  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
in  Ceramica  Regiomontana  v.  United 
States.  64  F.3d  1579. 1582  (Fed.  Or. 
1995),  it  does  not  have  the  authority  to 
assess  countervailing  duties  on  entries 
of  merchandise  covered  by  this  order 
occurring  on  or  after  September  20, 
1991.  As  a  result,  the  effoctive  date  of 
the  revocation  of  this  CVD  order  on 
cold-rolled  flat  products  from  Argentina 
is  now  September  20,  1991.  (This  order 
had  already  been  revoked,  effiactive 
January  1, 1995.  pursuant  to  Section  753 
of  the  Tariff  Act  of  1930.  as  amended  by 
the  Uruguay  Round  Agreements  Act  (see 
Revocation  of  Countervailing  Duty 
Orders  60  FR  40568.  August  9. 1995)). 
Thereiiare,  the  results  of  this 
administrative  review  will  only  apply  to 
entries  of  the  subfect  merchandise  made 
between  Jantiary  1, 1991  and  September 
19. 1991.  (See  Final  Results  of  Review 
section  of  this  notice). 

Applirehle  Statute 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  Emi law 

Imports  covered  by  this  review 
include  shipments  of  Argentine  cold- 
rolled  carbon  steel  flat  products, 
whether  or  not  corrugated  or  crimped: 
whether  or  not  painted  or  varnished  and 
whether  or  not  pickled;  iKit  cut,  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated 
with  metal;  over  12  inches  in  width  and 
under  0.1875  inches  in  thickness 
whether  or  not  in  coils;  as  currently 
provided  for  under  the  following  item 
numbus  of  the  HTS:  7209.11.00. 
7209.12.00.  7209.13.00.  720S.14.00, 
7209.21.00,  7209.22.00,  7209.23.00. 
7209.24.00.  7209.31.00.  7209.32.00, 
7209.33.00,  7209.34.00,  7209.41.00, 
7209.42.00,  7209.43.00,  7209.44.00, 
7209.90.00,  7210.70.00,  7211.30.50, 
7211.41.70,  7211.49.50,  7211.90.00, 
7212.40.50.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  %vritten  description  of  the 
scope  remains  dispositive. 

Calculation  Methodology  for 
Aaaessment  and  Cash  Deposit  Purposes 

Pursuant  to  Ceramica  Regiomontana, 
S.A.  V.  United  States.  853  F.  Supp.  431 
(QT  1994),  Commerce  is  required  to 
calculate  a  country-wide  CVD  rate,  i.e., 
the  all-other  rate,  by  "weight-averting 
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the  benefits  received  by  all  companies 
by  their  proportion  of  exports  to  the 
United  States,  inclusive  of  zrao  rate 
firms  and  de  minimis  firms."  Therefore, 
we  first  calculated  a  subsidy  rate  for 
each  company  subject  to  the 
administrative  review.  We  then  weight^ 
averaged  the  rate  received  by  each 
company  using  as  the  weight  its  share 
of  total  Argentine  exports  to  the  United 
States  of  subject  merchandise.  We  then 
summed  the  individual  companies' 
weight-averaged  rates  to  determine  the 
subsidy  rate  from  all  programs 
benefitting  ex{>orts  of  subject 
merchandise  to  the  United  States. 

Since  the  country-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
§355.7  (1994),  we  proceeded  to  the  next 
step  and  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individual  company 
rate<  differed  significantly  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  §  355.22(d)(3). 
Propulsora  had  a  significantly  different 
net  subsidy  rate  during  the  reviaw 
period  pursuant  to  19  CFR 
§  355.22(d)(3).  Therefore  this  company 
is  treated  separately  for  assessment 
purposes.  All  other  companies  are 
assigned  the  country-wide  rate. 

Analjrsis  of  Programs 

/.  Pro-ams  Conferring  Subsidies 

A.  Programs  Previously  Determined  To 
Confer  Subsidies 

1.  Government  Equity  Infusions 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  We  did  not  receive  any 
conunents  on  this  program  from  the 
interested  parties,  and  our  review  of  the 
record  has  not  led  us  to  change  pur 
findings  from  the  preliminary  results. 
On  this  basis,  the  net  subsidies  for  this 
program  are  as  follows: 


Manufacaaat/eKportor 

Rale 
(percent) 

Propulsora 

All  Other  CompanieB  ..'. 

0.00 
1.54 

2.  Rebate  of  Indirect  Taxes  (Reembolso/ 
Reintegro) 

In  the  preliminary  results,  we  found 
that  there  was  no  benefit  from  this 
program  during  the  review  period.  We 
did  not  receive  any  conunents  on  this 
program  from  the  interested  parties,  and 
oiu-  review  of  the  record  has  not  led  us 
to  change  our  findings  from  the 
preliminary  results. 


B.  New  Program  Found  To  Confer 
Subsidies 

Regional  Tariff  Zones  for  Natural  Gas 

In  the  preliminary  results,  we  found 
that  this  program  conferred 
countervailable  benefits  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  fixim  the 
interested  parties,  and  our  review  of  the 
record  has  not  led  us  to  change  our 
findings  from  the  preliminary  residts. 
On  this  basis,  the  net  subsidies  for  this 
program  are  as  follows: 


Manufacturer/exporter 

Rate 
(percent) 

Propulsora 

AH  Other  Conpanies  

0.00 
•^      0.30 

17.  ProgFam.Found  Not  To  Confer 
Subsidies 

Preferential  Natural  Gas  TarifEs  Under 
Resolution  192/91 

In  the  preliminary  results,  we  found 
that  this  program  did  not  confer  a 
subsidy  on  the  subject  merchandise.  We 
did  not  receive  any  comments  on  this 
program  from  the  interested  parties,  and 
our  review  of  the  record  has  not  led  us 
to  change  our  findings  from  the 
preliminary  results. 

m.  Programs  Found  To  Re  Not  Used 

In  the  preliminary  results,  we  found 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  under  the 
following  programs: 

1.  Preferential  Electricity  Tariff  Rates 

2.  Privatization  Assistance  Under  Law 

23697  and  Decree  1144/92 
'3.  Medium-  and  Long-Term  Loans 

4.  Capital  Grants 

5.  Income  and  Capital  Tax  Exemptions 

6.  Government  Trade  Promotion 

Programs 

7.  Exemption  from  Stamp  Taxes  Under 

Decree  186/74 

8.  Incentives  for  Trade  (Stamp  Tax 

Exemption  Under  Decree  716) 

9.  Incentive  for  Export 

10.  Export  Financing  Under  OPRAC 1. 

Circular  RF-21 

11.  Pre-Financing  of  Exports  Under 

Circular  RF-153 

12.  Loan  Guarantees 

13.  Post-Export  Financing  Under 

OPRAC  1-9 

14.  Debt  Forgiveness 

15.  Tax  Deduction  Under  Decree  173/85 

We  did  not  receive  any  comments  on 
these  programs  fiom  the  interested 
parties,  and  our  review  of  the  record  has 
not  led  us  to  change  our  findings  fiom 

the  preliminary  reSllltS. 


IV.  Program  Found  Not  to  Exist 

Tax  Concessions  for  the  Steel  Industry 

We  did  not  receive  any  comments  on 
this  program  from  the  interested  parties, 
and  our  review  of  the  record  has  not  led 
us  to  change  our  findings  from  the 
preliminary  results. 

Final  Rasolts  t^the  Review 

As  discussed  above  in  the 
Rackground  section,  the  Department  has 
determined  that  the  effective  date  of  the 
revocation  of  the  countervailing  duty 
order  on  cold-rolled  steel  is  September 
20,  1991.  Therefore,  the  results  of  this 
administrative  review  will  only  apply  to 
entries  of  the  subject  merchandise  made 
between  January  1, 1991  and  September 
19, 1991. 

For  the  period  of  review,  we 
determine  the  net  subsidy  to  be  0.00 
percent  ad  valorem  for  Propulsora  and 
1.84  percent  ad  valorem  for  all  other 
companies.  In  accordance  with  19  CFR 
355.7,  any  rate  less  than  0.5  percent  ad 
valorem  is  de  minimus.  The  Department 
will  instruct  the  U.S.  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  entries  of 
subject  merchandise  from  Propulstna 
made  between  January  1, 1991  and 
September  19, 1991.  The  Department 
will  also  instruct  the  U.S.  Customs 
Service  to  assess  a  countervailing  duty 
of  1.84  percent  ad  valorem  for  entries  of 
subject  merchandise  from  all  other 
companies  made  between  January  1, 
1991  and  September  19,  1991.  Separate 
instructions  regarding  entries  made  on 
or  after  September  20,  1991  have 
already  been  sent  to  Customs.  Because 
this  countervailing  duty  order  has  been 
revoked,  no  further  instructions  will  be 
sent  to  Custoiqs  regarding  cash  deposits. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
resjxjnsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  355.34(d).  Timely  written" 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  the  Act  (19  U.S.C  1675(aKl)). 

Dated:  October  3. 1997. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import. 
Administration. 

(FR  Doc  97-27032  Filed  10-^-97:  8:45  aa}  - . 
■aiJNO  CODE  3ei»4>a-r 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  wd 
Tactinotogy 

[Docket  Na  970326070-7204-02) 

Notioa  of  Ooiayed  Tennination  of 
Validation  Services  for  Federal 
Information  Processing  Standards 
(RPS) 

AQ8ICY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTKM:  Notice:  Delayed  termination  of 
validation  services. 


r:  The  NIST  Information 
Technology  Laboratory  (NIST)  is 
terminating  validation  services  for  FIPS 
21-4.  COBOL;  FIPS  69-1  FORTRAN; 
FIPS  12S-2.  Computer  Graphics 
Metafile,  Air  Transport  Association 
Profile  (CGM  (ATA));  FIPS  160.  C.  and 
FIPS  151-2.  POSDC 

NIST  announced  by  Department 
Organization  Order  30-2B  the  formation 
of  the  Information  Technology 
Laboratory  (ITL).  Under  the  new  ITL 
organization.  NIST  is.refocusing  its 
program  for  information  technology, 
concentrating  on  the  development  of 
conformance  tests  for  emoging 
information  technologies  rather  than  the 
operation  of  software  testing  services. 
NIST  will  assist  private  industry  and 
government  agencies  in  establishing 
testing  programs  for  these  standanls  by 
providing  NIST  conformance  testing 
materials  to  interested  parties. 

ffFeCTTVE  DATE:  Validation  services  for 
FIPS  151-2.  POSK.  will  terminate  on 
December  31. 1997.  Validation  services 
for  FIPS  21-4.  COBOL;  FIPS  6»-l. 
FORTRAN:  FIPS  128-2.  CGM  (ATAh 
and  FIPS  160.  C,  %vill  terminate  on  or 
before  September  30,  1998r These 
validation  services  will  terminate  before 
September  30.  1996.  if  other  private 
industry  and/or  government  agency 
testing  programs  have  been  established, 
row  FumwEW  wromiA-now  ow  roMMnrrs 
CONTACT:  Ms.  Lynne  Rosenthal.  National 
Institute  of  Standards  and  Technology. 
Gaithersburg.  MD  20899,  telephone 
(301)  975-3283,  email  Isi^nistgov. 
SUPnaSNTARY  MFOmUTION:  The  NIST 
announced  on  April  8. 1997,  (62  FR 
16788-89)  that  it  was  considoing  the 
termination  of  the  validation  services 
for  FIPS  21-4,  COBOL;  FIPS  69-1, 
FORTRAN;  FIPS  128-2  CGM  (ATAh 
FIPS  151-2,  POSDC;  and  FIPS  160,  C  In 
response  to  comments  on  the  April  8, 
1997.  announcement,  NIST  is  delaying 
termination  of  these  services  to  give 
private  industry  and/or  government 
agencies  more  time  to  establish  their 
own  validation  services.  If  private 


industry  and/or  gov  emment  agency 
testing  programs  are  established  before 
September  30,  1998,  NIST  may 
announce  an  earlier  date  for  terminating 
services. 

A  Director  of  Conformance  Testing 
Programs.  Products,  and  Services  is 
available  on  the  World  Wide  Web 
(WWW)  at  the  Universal  Resource 
Locator  (URL)  http://www.nistgov/ 
ctdirectory.html.  NIST  test  suites  and 
testing  procedures  are  distributed  freely 
and  are  accessible  from  the  Directory. 
Additional  conformance  testing 
information  is  available  on  the  URL 
http://www.iU.nist.gov/div897/ctg. 

Aathority.  Federal  Information  PTocesting 
Standards  Publications  (FIPS  PUBS)  ara 
issued  by  the  Natioaal  Institute  of  Standards 
and  Techfiblogy  pursuant  to  Section  5131  of 
the  Infonnation  Technology  Management 
Reform  Act  of  1996  and  the  Computer 
Security  Act  of  1987,  Pub.  L  104-106. 

Datwl:  October  3. 1997. 


Director,  Program  Office. 

(FR  Doc  97-28678  Filwl  10-9-97;  8:45  am) 

■HXMOCOM  3Bia-CN-ir 


COMMmEEFORTHE 
MPLBiENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
CoMon.  Wool,  Man  Msde  Fiber,  Silk 
Mend  and  OtlMr  Vagslabia  Fiber 
Textile  Products  Producad  or 
Manufsc  lured  in  Thailand 

Octobw  6. 1997. 

AOBCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

import  limits. 

EFFECTIVE  DATE:  October  14. 1997. 
FOR  FtmiHER  MFOfMATKM  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  nfet  to  die  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLadTARY  mformation: 

Aat^miltr-  ExKutive  Order  11651  of  March 
3, 1972.  a*  amended;  section  204  of  the 
Agricult\irai  Act  of  1956,  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  carryover  and  carryforward. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17. 1996).  Also 
see  61  FR  58044,  published  on 
November  12, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Trojr  R  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 


fiartlM 


ofTeitik 


October  6, 1997. 
Commiasioner  of  Customs, 
Department  of  the  Tnasaiy,  WaAinglon,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4, 1996.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concanu  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manutactured  in  Thailand  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1997  and  extandii^ 
through  December  31, 1997. 

Effective  on  October  14,  1997,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  tite  Uruguay 
Round  Agraemant  on  Textiles  and  Clothing: 


rHJWQiwy 


Level  not  in  a  group 

239  ._ „_ 

Levels  in  Group  I 

200 _ 

218 „ 

219 : 


300 

301-P*  ... 
301-O»  ... 
313 


314 

315 

317/328 

383 . 

369-0*  ..!!„. 

3e»-ss 


Adjusted  twelve  moii>i 


6.383.885  kHograros. 

1.173.838  Idlograins. 
19.718.381  squere 


5.047,742  aquve  me- 
ters. 
4,853,176  Idtograms. 
4,853,176  kitograms. 
970.636  tdlograma. 
22,648.154  square 


51,767.208  square 

meters. 
32.354.504  square 


13,582,734  squ«e 

meters. 
22,259.429  numtwrs. 
231.335  kilograms. 
261,134  MIograms. 
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Category 

Actuated  twelve-month 
limits 

604 

770,625  Wtograms  of 

wtMch  not  more  than 

437.223  kilograms 

shaM  be  in  Category 

- 

604-A". 

607 

3.179,632  kikigrams. 

611  

14,206,752  square 

meters. 

613«14/615  .- -.. 

48,897,839  square 

meters  of  wtiich  noX 

more  than 

28.471,965  square 

meters  shall  be  in 

1. 

Category  614  and 

not  more  than 

28.471.966  square 

meters  shall  be  in 

Categories  613/615. 

617 „ 

17,657.553  square 

meters. 

619 -., 

7,172,947  square  me- 

ters. 

625/626«27/628m29 

14,261 ,869  square 

meters  ol  whkrfi  not 

more  than 

11.324,076  square 

nr>eters  shall  be  in 

Category  625. 

669-P'  

6.823,828  kik>grams. 

Group  II 

237.  330-359.  431- 

299.340.179  square 

459.  63&-«59  and 

meters  equivalent. 

831-850.  as  a 

group- 

331/631  

1.765,931  dozen  pairs. 

334/634 

646.569  dozen. 

335/635«35 

533,121  dozen. 

336/636 _ 

342,208  dozen. 

338/339 

2.001.511  dozen. 

340 

309.554  dozen. 

341/641  _ 

687,533  dozen. 

342«42 

617,245  dozen. 

wlO      ....■...■.•■•.'.■■»>*4*«.>.. 

326,752  dozen. 

347/348«47 

857,173  dozen. 

351/651  

247,031  dozen. 

359-H/669-W*  

1,419.417  kitograms. 

433 

10.549  dozen. 

434.     

13,023  dozen. 

435 ^. 

58,107  dozen. 

438 i.-..^ 

20,414  dozen. 

44?  1 

21 .472  dozen. 

638/639 

2J293.845  dozea 

640 

533.849  dozen. 

645^46 _ „... 

323.545  dozen. 

Category 

Adfusted  twelve-month 
limit ' 

647/648 

1.128.278  dozen. 

*The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt>er 
31,  1996. 

2  Category    301-P:    onl 
5206.21.0000,    5206.22. 
5206.24.0000.    5206.25.0000. 
5206^.0000.    5206.43.0000. 
and  5206.45.0000. 

3  Category    301-O: 
5205J21.0020.    520521 


5205.22.0090, 
5205.24.0020. 
5205.26.0090. 
5205.28.0020. 
5205.41.0090. 
5205.43.0020. 
5205.44.0090. 
5205.47.0020. 
and  5205.48.0090. 

'Category    369-0: 
6302.60.0010, 
6302.91.0045. 

^Category 
6307.105065. 

"Category 
5509.32.0000. 

'Category 
6305.32.0010. 


5205.23.0020. 
5205.24.0090. 
5205.27.0020. 
5205.28.0090. 
5205.42.0020. 
5205.43.0090. 
5205.46.0020. 
5205.47.0090. 


HTS  numbers 
520623.0000. 
5206.41.0000. 
5206.44.0000 

HTS  numbers 
520522.0020. 
520623.0080. 
520526.0020. 
520527.0090. 
5205.41.0020. 
5205.42.0090. 
5205.44.0020, 
5205.46.0090. 
5205.48.0020 


only    HTS 
6302.91.0005 


numtwrs 
and 


369-S:     only     HTS     nuniber 
BM-K     only     HTS     number 


669-P:     only     HTS     numt)ers 
6305.32.0020.    6305.33.0010, 
6305.33.0020  and  6305.39.0000. 

'Category    359-H:    only    HTS    numbers 
6505.90.1540    and    6505.902060;    Category 
HTS    numbers    6502.00.9030, 
6504.00.9060,    6505.90.5090, 
6505.90.7090  and 


659-H:    only 
6504.00.9015, 
6505.90.6090. 
6505.90.809a 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  hll  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aMl)- 

Sincerely. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Imptementation 

of  Textile  Agreements. 

[FR  Doc.  97-27011  Filed  10-9-97;  8:45  am) 

aaxMQ  CODE  asKMM-r 


COMMODiTY  FUTURES  TRADtNQ 
COMMISSION 

Public  Information  Collection 
Requirement 

AGENCY:  Commodity  Futures  Trading 
Commission.. 


action:  Notice  of  intent  to  renew 
infonnation  collection  *303&-0016: 
Compliance  with  Requirements  for 
Designation  as  a  Contract  Market 

StMMARY:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  information  collection  3038- 
0016,  Compliance  with  Requirements 
for  Designation  as  a  Contract  Market, 
which  is  due  to  expire  on  February  28, 
1998.  The  information  collected 
pursuant  to  this  rule  provides  a  basis  for 
determining  that  the  terms  and 
conditions  of  a  futures  contract  reflect 
cturent  commercial  practices  and  that 
the  contract  serves  an  economic 
purpose.  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Commission  solicits  comments  to: 

(1)  Evaluate  whether  the  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  fonctions  of  the  agency, 
including  the  vaUdity  of  the  methodology 
and  assumptions  used:  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  infonnation 
including  the  validity  of  the  methodology 
and  assumptions  used;  (3]  enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected;  and  (4)  miniminB  the  burdra 
of  the  collection  of  the  information  on  those 
who  are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques  or  other  forms  of  information 
tedmology,  e.g.,  permitting  electronic 
submission  of  responses. 

DATES:  Comments  must  be  received  on 
or  before  December  9. 1997. 

AD0RB8ES:  Persons  wishing  to 
comment  on  this  infonnation  collection 
should  contact  the  CFTC  Clearance 
OfBcer.  1155  21st  Street  NW, 
Washington.  DC  20581,  (202)  418-5160. 

Title:  Compliance  with  Requirements 
for  Designation  as  a  Contract  Market. 

Control  Number:  3038-0016. 

Action:  Extension. 

Respondents:  Contract  MarifLets. 

Estimated  Aimual  Burden:  500  hours. 


Respondents 


Regulation 
(17CFR) 


Estimated 

number  of 

respondents 


Annual 
responses 


Est.  avQi 
hours,  per 
response 


Contract  Marlcets 


1.50 
52 


2S0 
250 
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bsuad  ia  Wishington.  D.C  on  Octobar  3. 
1907. 

fMiiA.Wakb. 

Secretary  to  the  Commission. 

(FR  Doc  97-26895  Piled  10-9-47;  8:45  am] 


COMMODITY  RJTURES  TRADINQ 


PubUclnformation  Collection 
nequirsment 

AGBICY:  Commodity  I^tures  Trading 

CommissioD. 

ACTION:  Notice  of  Intent  to  Renew 

Information  Collection  #3038-0035 — 

Rules  Relating  to  the  Offsr  and  Sale  of 

Foreign  Futures  and  Foreign  Options. 


:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  information  collection  303d- 


0035.  Rules  Relating  to  the  OBbi  and 
Sale  of  Foreign  Futiues  and  Foreign 
Options  which  is  due  to  expire  on 
February  28. 1998.  The  information 
collected  pursuant  to  this  rule  is 
intended  to  detect  fraud  in  the  offer  and 
sale  of  foreign  futures  and  foreign 
options  to  people  located  in  the  United 
States.  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Commission  solicits  comments  to: 

(1)  Evaluate  whether  the  coilectioa  of 
information  is  necessary  for  the  proper 
perfbrmance  of  the  functions  of  the  agency, 
including  tlie  vaUdity  of  the  methodology 
and  assiunptions  used:  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  assumptions  used:  (3)  enhance  the 
equality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4)  mintwiigt 
the  burden  of  the  collection  of  the 
information  on  tlioae  who  are  to  respond. 


including  throu^  the  use  of  appropriate 
automated,  electronic,  mechanical,  or  otber 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  eloctraaic  submission  of 
responses. 

DATES:  Comments  must  be  received  on 
or  before  December  9. 1997. 

AOONESSES:  Persons  wishing  to 
comment  on  thiA  information  collection 
should  contact  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW, 
Washington.  DC  20581,  (202)  418-5160. 

Title:  Rules  Relating  to  the  Offer  and 
Sale  of  Foreign  Futures  and  Foreign 
Options. 

Control  Number:  3038-0035. 

Action:  Extension. 

Respondents:  FCMs,  IBs.  CPOs.  CTAs 
andAPt. 

Estimated  Annual  Burden:  3186 
hours. 


FCMs.  18s.  CPOs.  CTAs.  «ld  APs 


(17CFR) 


30.4 
30.5 
30.6 
307 
303 
3010 


Eatimalad 
number  of 


500 

136 
440 
120 
120 
120 


Afwiutf 
responses 


560 
136 
440 
120 
1.440 
120 


Est  avg. 
hours  per 


1.00 
1.00 
.50 
.50 
1.00 
4.00 


Issued  in  Washingtoo.  D.C  on  CXrtober  3. 
1997. 

feaa  A.  Webb. 

Secieftuy  to  the  Commission. 

IFR  Doc.  97-26896  Filed  10-9-97;  8:45  am] 

I  COOa  SMI-tt-M 


OEPARTMBrr  OF  DEFENSE 

Oflloa  of  tlM  Secretary 

MMdng  of  ttw  Task  Fore*  on  DsfMiM 


ACTION:  Notice. 


t:  Notice  is  hereby  given  of  a 
mewling  of  the  Task  Force  on  Defense 
Reform  (the  Task  Force).  The  meeting 
will  be  open  to  the  public.  One  purpose 
of  the  meeting  is  to  meet  with  the  labor 
unions  representing  federal  employees 
in  DoD.  In  addition,  time  will  be  set 
aside  for  anyone  who  wishes  to  address 
the  Task  Force  with  ideas  about 
streamlining,  restructuring,  and 
reengineering  OSD  and  other    ^ 
components  or  elements  of  the 
Department  of  Defisnse. 

The  Task  Force  on  Defense  Reform 
was  established  to  make 
recommendations  to  the  Secretary  of 
Defense  and  Deputy  Secretary  of 


Defense  on  alternatives  for 
organizational  reforms,  reductions  in 
management  overhead,  a&d  streamlined 
business  practices  in  the  Department  of 
E)efense,  with  emphasis  on  the  Office  of 
the  Secretary  of  Defense,  the  Defense 
Agencies  and  the  DoD  Field  Activities, 
and  the  Military  Departments. 

DATES:  Tuesday,  Octobv  21, 1997,  at 
3:30  P.M. 

ADDRESSES:  Room  3E869,  the  Pentagon. 
Washington.  DC  Seating  is  limited. 
Must  call  Ms.  Lynn  Cline  at  the  number 
listed  in  RM  FURTHER  MFORMATKM 
section  below  to  arrange  for  access  to 
Pentagon. 

FOR  FURTHER  MFORMATION  CONTACT: 
Contact  Ms.  Lynn  Cline.  Task  Force  on 
Defisnse  Reform,  Room  3C965,  Pentagon, 
Washington.  DC  20301.  Telephone: 
(703)  614-7522.  hiterested  parties 
should  call  Ms.  Cline  before  1:00  pun.. 
Tuesday.  October  21. 1997. 

Dated:  Octobar  6. 1997. 
UktByMM. 

AHemate  OSD  Federal  Register  Liaison 

Officer,  Depaitmeat  ofD^ense. 

(FR  Doc  97-28891  Filed  10-9-^;  8:45  unl 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Ragulatory 


[FERC-80a| 

InfonnaMon  Cdlactlon  Submitted  for 
Review  and  Raquaat  for  Commanta 

October  3. 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (CAffl)  and  request  for 

comments. 


f:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  imder  provisions  of 
Section  3507  of  the  Paperwork  ' 
Reduction  Act  of  1995  (Pub.  L.  No.  104- 
13).  Any  interested  person  may  file 
conunents  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of  May 


28, 1997  (62  FR  28842)  and  has  made 
this  notation  in  its  submission  to  OMB. 
DATES:  Comments  r^tu^ing  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  Address  comments  t^  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  726  Jackson 
Place,  NW.,  Washington,  D.C.  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission,  Ehvision  of  Information 
Services,  Attention:  Mr.  Michael  Miller, 
888  First. Stieet  NE..  Washington,  D.C 
20426. 

FOR  FURTHER  MFORMATION  CONTACT: 
^l^chael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873.  and  by  e-mail  at 
mmiller@ferc.  fed .  us. 

SUPPI^MENTARY  MFORMATION: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
500,  "Application  for  License  for  Water 
Pro|ects  With  More  Than  5MW 
Capacity". 

2.  Sponsor:  Federal  Enogy  Regulatory 
Commission. 

3.  Control  No.:  OMB  No.  1902-0058. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  There 
is  a  decrease  in  the  reporting  burden 
due  to  a  decrease  in  the  number  of 
applicants  filing  with  the  Commission. 
These  are  mandatory  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessaiy  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Federal  Power  Act 
(FPA).  The  information  reported  under 
Commission  identifier  FERC-500  is 
filed  in  accordance  with  Sections  4(e), 
9. 14. 15  of  the  FPA.  The  FPA  as 
amended  by  the  Electric  Consumers 
Protection  Act  (ECPA)  (Pub.  L.  99-495, 
100  Stat  1243.  Oct  16, 1986)  authorizes 
the  Commission  to  issue  licenses  for 
hydroelectric  projects  on  the  waters 
over  which  Confess  has  jurisdiction 
and  for  non-federal  hydroelectric  power 
plants  as  amended  by  the  Act  BCPA 
also  revised  the  language  of  the  FPA 
concerning  environmental  issues  and 
requires  the  Commission  in  its  licensing 
activities  to  give  equal  consideration  to 
preserving  environmental  quality.  The 


information  is  collected  in  the  form  of 
a  written  application  for  a  license  and 
is  used  by  the  Commission  staff  to 
determine  the  broad  impact  of  the 
license  application. 

5.  Aespondent  Description:  The 
respondent  universe  currently 
comprises  on  average,  6  applicants  for  a 
hydro  electric  license. 

6.  Estimated  Burden:  4,992  total 
burdoi  hours,  6  respondents,  1  response 
annually,  832  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  4,992  hour8+2.087  hours 
per  yen  X  $110,000  per  year=$263.115. 

Stetntory  Anthorft^  Sections  4(e),  9, 14. 
and  15  of  the  Fedoal  Power  Act  (FPA).  16. 
U.S.Q  791a  el  seq. 
LokCCaahell. 
Secretary. 

(FR  Doc  97-28971  Filed  10-9-97;  8:45  am] 
I  oooe  tnr-oMi 


DEPARTMEKT  OF  ENERGY 

Federal  Energy  RaguMory 
Commission 

Information  Collaction  Submlttad  for 
Review  and  Request  for  Comments 
(FERC-605) 

October  3, 1997. 

AGENCY:  Federal  Energy  R^ulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)    ' 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  Office 
of  Management  and  Budget  (OMB)  for 
review  under  provisions  of  Section  3507 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  Any  interested  person 
may  file  comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Kq^ister  notice  of  May 
28,  1997  (62  FR  28843)  and  has  made 
this  notation  in  its  submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  affect  if 
received  on  or  b^ore  November  10. 
1997. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Afhirs. 
Attention:  Federal  Energy  Regulatory 
Commission.  Desk  Officer,  726  Jackson 


Place.  NW.,  Washington.  DC  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Fed«al  E^ogy  Regulatory 
Commission,  Division  of  Information 
Services,  Attention:  Mr.  Michael  Millv, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

FOR  FURTHER  MFOQMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fex  at 
(202)  273-0873.  and  by  e-mail  at 
mmilleiOfercfed.us. 

SUPPI.EMENTARY  MFORMATKM: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FH^C- 
505  "Application  for  License  for  Water 
Projects  5MW  capacity  or  Less". 

2.  Sponsor:  Federal  Eneigy  Regulatory 
Commission. 

3.  Control  No.:  OMB  No.  1902-0115. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  There 
is  a  decrease  in  the  reporting  burden 
due  to  a  decrease  in  the  nimiber  of 
applicants  filing  with  die  Commission, 
lliese  are  mandatory  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessaiy  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Federal  Power  Act 
(FPA).  The  information  reported  und« 
Commission  identifier  FERC-505  is 
filed  in  accordance  with  Sections  4(e), 
9, 14, 15  (FPA).  Authority  for  the 
application  and  license  process  is  made 
in  accordance  with  the  Commission's 
defined  role  as  mandated  under 
provisions  of  the  Federal  Power  Act  and 
the  Energy  Security  Act  of  1980. 
Submission  of  the  data  is  necessary  to 
fulfill  the  raqiiirements  of  Sections  9 
and  10(a)  of  the  FPA  in  order  for  the 
Commission  to  make  the  required 
finding  that  the  proposal  is 
economically,  technically,  and 
environmentally  sound,  and  is  best 
adapted  to  the  comprehensive  plan  of 
development  of  the  water  resources  of 
the  region.  Further  Congress  has 
authorized  the  Commission  to  exempt 
certain  small  hydroelectric  projects  from 
the  licensing  requirements  imposed  by 
this  provisicm.  Under  Section  405(d)  <rf 
the  Public  Utilities  Regulatory  Policies 
Act  of  1978,  the  Commission  in  its 
discretion  (by  rule  or  order)  grant  an     . 
exemption  in  whole  or  in  part  from  the 
requirement  (including  the  licennng 
requirements)  of  Part  I  of  the  Federal 
Power  Act  to  small  hydroelectric  power 
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pro}ects  having  a  proposed  installed 
capacity  of  5.000  kilowatts  or  less.  The 
infonnation  is  collected  in  the  form  of 
a  written  application  for  a  license  and 
is  used  by  the  Commission  staff  to 
detBrmine  the  broad  impact  of  the 
license  application. 

5.  Beapondent  Description:  The 
raspondant  universe  currently 
compriaes  on  average.  10  applicants  for 
a  hydro  electric  license. 

6.  Estimated  Burden:  1.690  total 
burden  hours,  10  respondents,  1 
ra^ama  annually.  169  hours  per 
trnfaam  (average). 

7.  Estimated  Cost  Burdai  to 
Respondents:  1.690  hours  -^  2.087  hours 
per  year  x  $110,000  per  year  =  $89,075. 


:  SwtiaiM  4(«).  9. 10. 
14  and  IS  of  the  Fadanl  Poww  Act  (FPA). 
16  \iS.C  SmcSiaat  791a  etseq.md  Swrtion 
408  Enngy  Security  Act  of  1960  (42  U.S.C 
8701). 


Stcntaiy. 

(FR  Doc  97-26672  Fited  10-6-^97;  8r4S  anj 
[•nr-at-M 
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Algonquin  Qae  Ti 

.«•    Hull  II   ■  * 

fi  TCOiioe  or 


OoRipHence  ming 

October  6.  1997. 

Take  notice  that  on  October  1.  1997. 
Atpnquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  Volume  No.  1  the 
following  tariff  sheets  to  be  efEactive 
November  1. 1997: 

SevHitli  Rmriawl  Shart  No.  40 
Swsond  RaviMd  Sheet  Na  658 
Third  Revised  9kaat  No.  659 
Soooad  Revisad  Sheet  No.  660 
Tliird  Revised  Sheet  No.  686 
Fifth  Rwriaad  Sheet  No.  888 
Third  Raviaed  Sheet  No.  714 
Otignal  Sheet  No.  715 
Sheet  No*.  716-798 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
June  16.  1997,  in  Docket  No.  RP97-S- 
006.  which  approved  Algonquin's  pro 
fccna  tariff  sheets  implementing  the 
CMar  No.  587-C  Standards  for  Business 
ftacticaB  of  Interstate  Natural  Gas 
PipabaH  iMeed  March  4.  1997  and 
direded  Algonquin  to  file  actual  tariff 
sheets  at  leiat  30  days  prior  to  the 
daaignated  NovenOnr  1. 1997.  flfiactive 


that  copies  of  this 
oo  firm  customataof 


Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NR,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
die  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 


Sectttaiy. 

{FR  Doc  97-28019  Filwl  10-»-«7:  8:45  Ma) 
1 0008  snr-aMi 


OEPAfrrMBiT  OF  enehgy 

Enoray  Reouloiory 


Algonqafei  LNQ,  Imu:  MoOm  of 


AlgBiMniiii 
filing 


October  6.  1997. 

Take  notice  that  on  October  1. 1997, 
Algonquin  LNG.  Inc.  (ALNG).  tendered 
for  filing  as  part  ol  its  FERC  Gas  TaiifiE. 
First  Revised  Volume  No.  1.  First 
Revised  Sheet  No.  83  to  be  effective 
November  1. 1997. 

ALNG  states  diat  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
July  3. 1997.  in  Docket  Nos.  RP97-90- 
001  and  RP97-99-002.  which  required 
ALNG  to  incorporate  by  reference  the 
GISB  standards  as  approved  in  the 
Commission's  Order  No.  587-C 
Standards  for  Business  Practices  of 
faiteistate  Natural  Gas  pipelines  issued 
March  4. 1997. 

ALNG  states  that  copies  of  this  filing 
were  served  on  firm  customers  of  ALNG 
and  intarastad  state  commissions. 

Any  paniHi  desiring  to  protest  this 
filing  shonld  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Straat.  N.E..  Washington  aC 
20426.  in  anrordawce  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  detannining  the 
appropriate  actkn  to  be  taken,  but  will 
■ot  serve  to  make  protestants  parties  to 
the  ^mrmmAir^  Q^ios  of  this  filii^  are 
on  file  with  tba  Conuniasion  »nH  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Caahell. 

Secntmy, 

[FR  Doc  97-26942  FQed  W-9-V7;  8>«S  am) 
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DEPARTMBTT  OF  BIERQY 

Federal  Energy  Regulatory 
ConMiileeion 

[DoelBal  Mo.  RP97-1ia  HB] 

Black  Merlin  Pipeline  Company;  NoMoe 
of  Compliance  FHIng 

October  6. 1997. 

Take  notice  that  on  October  1. 1997. 
Black  Marlin  Pipeline  Company  (Black 
Mariin).  tendered  for  filing  as  part  of  its 
FERC  Ges  Tariff.  First  Revised  Volume  ^1 
No.  1 ,  the  following  tariff  sheets,  with 
•n  efbctive  date  of  November  1. 1997: 

Pint  Reviaed  Sheet  No.  107A 
First  Revised  Sheet  No.  1078 
First  Revised  Sheet  Na  109 
Fliat  Reviaed  Sheet  No.  Ill 
•  Third  Revised  Sheet  No.  112 
Firrt  Reviaed  Sheet  No.  112A 
Second  Revisad  Shaat  Na  132 
First  Reviaed  Sheet  No.  134 
First  Revised  Sheet  No.  135 
Third  Reviaed  Sheet  No.  136 
Fint  Reviaed  Sheet  No.  136A 
Second  Reviaed  Sheet  No.  201A 

Black  Marlin  sUtes  that  on  April  29. 
1997.  in  Docket  No.  RP97-1 10-002.  it 
submitted  pro  forma  changes  to  the 
General  Terms  and  Conditions  of  its 
Tariff  (April  29,  filing)  in  compliance 
with  the  requirements  of  Order  No.  587- 
C  issued  March  4.  1997  in  Docket  No. 
RKf96-l-004.  The  April  29  Filing 
included  pro  forma  tariff  changes  to 
implement  Gas  IiMhistry  Standards 
Board  standards  to  become  efbctive 
August  1.  1997.  relating  to  Black 
Merlin's  Internet  web  page,  as  well  88 
tariff  changes  relating  to  revised  and 
new  business  standards  to  become 
efEactive  November  1,  1997.  The  April 
29,  filing  also  included  an  alternate 
version  of  Sheet  No.  201A  which  did 
not  incorporate  specific  date 
dictionaries  into  Black  Margin's  TarifL 
The  pro  forma  tariff  changes,  writh  the 
exo^Kion  of  the  changes  reflected  on 
the  i^temate  tariff  sheet,  were  approved 
by  Letter  Order  dated  June  13. 1997 
(June  13.  order). 

BaldL  Marlin  states  that  the  instant 
filing  is  submitted  in  compliance  with 
the  June  13,  order  to  implement  the 
approved  tariff  changes  to  become 
effective  November  1,  1997.  In  addition. 
Black  Mariin  ptapoan  to  incorporate  by 
reiniiaiLTe  the  date  dkaiooaries 
published  in  the  July  31. 1997.  Va 


1.2  implementetion  guides,  insofar  as 
such  date  dictionaries  are  necessary  to 
implement  the  netv  business  standards 
accepted  by  the  Commission  in  Order 
No.  587-C.  Because  the  Version  1.1 
implementetion  guides  do  not  include 
the  date  dictionaries  necessary  to 
implement  the  standards,  Black  Marlin 
is  proposing  to  reference  the  data 
dictionaries  set  forth  in  the  Version  1.2 
implementation  guides.  These  guides 
contain  the  only  published  source  of  the 
data  dictionaries  necessary  to 
implement  the  standards  adopted  in 
Order  No.  587-C,  such  as  package  ID. 
Black  Marlin  is  not  asking  for  authority 
to  pre-implement  any  other  standards 
which  may  be  included  in  the  Version 
1.2  implementation  guides,  but  which 
the  Commission  has  not  yet  adopted. 
Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  D.C 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  consid«ed 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LeiaaCMheU. 
Sectetajy. 

[FR  Doc  97-26945  Filed  10-9-97;  8:45  am) 
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0EPARTMB4T  OF  BIERQY 

Federal  Energy  Regulatory 
Commission 

[Doclial  No  RP9»-13-000] 

Boundary  Gas,  Inc.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

October  6.  1997. 

Take  notice  that  on  October  2, 1997, 
Boundary  Gas.  Inc.  (Boundary), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 .  the  following  tariff  sheet  to  become 
effective  November  1.  1997: 

Fast  Revisad  Sheet  No.  17 

Boundary  stetes  that  the  primary 
purpose  of  this  filing  is  to  revise 
Boundary's  tariff  to  reflect  recent 
changes  to  the  Boundary  Phase  2  Gas 
Sales  Agreement  (Sales  Agreement), 
which  is  incorporated  into  Boundary's 
tariff.  This  filing  is  designed  to  provide 
for  a  one-yaar  time  limitation  on 


claiming  billing  errors  and  the 
implementation  of  a  pipeline  rate 
refund  mechanism.  Boundary  also  stetes 
that  copies  of  this  filing  were  served 
upon  all  customers  and  interested  stete 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  18  CFR  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
tak«i.  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  puUic 
inspection  in  the  Public  Reference 
Room. 

LoisaCaaheO, 
Secretaiy. 

[FR  Dec.  97-28064  Filed  10-9-97;  8:45  am] 
0088  <rtT-«i-« 


DEPARTMENT  OF  ENBIQY 

Federal  Energy  Regulatory 
Commission 

(DoakMNa  RP97-13».0O7) 

Caprodt  Pipeline  Company;  Notice  of 
Tariff  Filing 

October  6,  1997. 

Take  notice  that  on  October  1, 1997, 
Caprock  Pipeline  Company  (Caprock) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
Third  Revised  Sheet  No.  29A,  to  be 
effective  November  1, 1997. 

Caprock  stetes  that  this  tariff  sheet  is 
being  filed  to  cc»nply  with  the  OPR's 
Letter  Orders  issued  June  6.  July  2,  and 
July  29.  1997,  requiring  the  filing  of 
actual  tariff  sheets,  the  correction  of 
pagination  errors,  the  inclusion  of  GISB 
Standard  4.3.6  pertaining  to  the 
publication  of  information  on  the 
Internet  and  the  adoption  of  the  GISB 
Model  Trading  Partner  Agreement 

Caprock  stetes  th^  copies  of  the  filing 
were  served  upon  Caprock's 
jurisdictional  customers,  interested 
public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  protest  with 
reference  to  this  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NX.  Washington.  D.C  20426,  in 


accordance  with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 

[FR  Doc.  97-26948  Filed  10-9-97;  8:45  am] 
aUJNS  OOOE  Sn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


{Docket  No  RP97-63-00q 

Cotorado  Interstate  Gas 
Notioe  of  Tariff 


October  6, 1997. 

Take  notice  that  on  October  1. 1997, 

Colorado  Inta«tete  Gas  Company  tCIG). 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  be  effective 
November  1. 1997. 

QG  stetes  that  the  purpose  of  diis 
compliance  filing  is  to  conform  QC's 
tariff  to  requirements  of  the  order  issued 
June  6. 1997  in  Docket  No.  RP97-63- 
003  and  Order  No.  587-C 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Cooumssion, 
888  First  Street.  N.E..  Washington.  DXl 
20426,  in  accordance  with  Secticm 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refraenca 
Room. 

Lois  D.  CaakiH. 

« 

Secretary. 

[FR  Doa  97-26940  Filed  10-9-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Comfntsslon 

P)octa«  No.  RPM-11-4001 

Columbia  Qas  Traramission 
Corporation;  Notice  of  Propoaed 
Cttangea  In  FERC  Qaa  Tartff 

OctotMr  6, 1997. 

Take  notice  that  on  October  1, 1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  as  pcul  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  become  efiiactive 
November  1,  1997: 

Twenty-Mcond  R«via«d  Shaet  No.  25 
Tvrenty-Mcond  Rsviaed  Sheet  Na  26 
Twenty-second  Revised  Sheet  No.  27 
Twuty-third  Revised  Shaet^Na  2« 

Columbia  states  that  this  periodic 
filing  is  being  submitted  in  accordance 
with  Section  36.2  of  the  General  Terms 
and  Conditions  (GTC)  of  its  Tariff.  GTC 
Section  36,  Transportation  Costs  Rate 
Adjustment  (TCRA),  enables  Columbia 
to  adjust  its  current  TCRA  rate 
prospectively  on  a  periodic  and  annual 
basis  to  take  into  account  prospective 
change  in  Account  No.  856  costs.  As      t. 
explained  below,  in  this  filing  Columbia 
proposes  to  adjust  its  Current 
Operational  TCRA  Rate,  as  defined  in 
GTC  Section  36.4  to  include  the 
pajrments  associated  with  the  lease 
agreement  between  Columbia  and  Texas 
Eastern  Transmission  Corporation 
(TETCO).  Article  I.  Section  G,  of  the 
approved  Stipulation  n  in  I>ocket  No. 
RF^&-408  gives  Columbia  the  authority 
to  include  and  collect  the  subject  lease 
payments  in  and  through  its  TCRA 
mechanism  contingent  ufton  the 
approval  of  the  lease  agreement  in 
Columbia's  Docltet  No.  CP96-213 
(Market  Expansion  Application). 

Columbia  states  further  that  copies  of 
this  filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  868 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  %vith  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
Ail  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lote  D.  Cashell. 

Secntary. 

|FR  Ooa  97-26963  Filed  10-9-97;  8:45  am) 

MXMQ  COM  enr-m-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

IDodiet  Na  RP07-162-OO^ 

Cove  Point  LNQ  Umlted  Partnership; 
Notice  of  Tariff  Compliance  Rling 

October  6. 1997. 

Take  notice  on  October  1, 1997,  Cove 
Point  LNG  Limited  Partnership  (Cove 
Point)  tendered  for  filing  to  become  a 
part  of  Cove  Point's  FERC  Gas  Tariff, 
First  Revised  Voliune  No.  1,  the 
following  revised  tariff  sheets  to  be 
efiiactive  November  1 .  1997: 

Second  Revised  Sheet  No.  99 
Second  Reviaad  Sheet  Na  127 
Second  Revised  Sheet  No.  136 

Cove  Point  states  that  these  tariff 
sheets  are  being  filed  to  comply  with  the 
Commission's  Office  of  Pipeline 
Regulation's  letter  order  of  June  25, 
1997,  requiring  incorporation  of  GISB 
definitions  approved  by  Order  No.  587- 
C  and  requiring  certain  other  GISB 
standards  to  be  incorporated  through 
tariff  language  or  by  reference,  but  not 
by  both  means. 

Cove  Point  states  that  copies  of  the 
filing  were  served  upon  Cove  Point's 
customers  and  interested  state 
regulatory  commissions.  ° 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Conmiission's  Rules  of 
Practice  and  Procedure.  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LaisaCMhril. 
Secntary. 

(FR  Doc.  97-26956  Filed  10-9-97;  8:45  am) 
■LUNO  cooc  snT-ei-ai 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  Na  RP97-146-(Mq 

Crossroads  Pipeline  Company;  Notice 
of  Compliance  Rling 

October  6, 1997. 

Take  notice  that  on  September  30, 
1997,  Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Tariff  Sheet  Nos. 
28,  39,  66  and  76. 

Qossroads  asserts  that  this  filing  is 
being  made  to  comply  with  the  letter 
order  of  Jime  18, 1997,  which  accepted 
Tariff  Sheet  Nos.  26,  39,  66  and  76  for 
filing  and  directed  that  they  be  refiled 
at  least  30  days  before  the  November  1, 
1997,  effective  date. 

CrossrtMds  states  that  the  purpose  of 
its  filing  is  to  reflect  changes  to  its  tariff 
to  implement  as  of  November  1, 1997, 
the  new  and  revised  standards  approved 
by  the  Gas  Industry  Standards  Board 
and  incorporated  into  the  Commission's 
Regulations. 

Crossroads  states  further  that  copies 
of  the  filing  were  served  on  its  current 
firm  and  interruptible  customera  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Copies  of  Crossroads'  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.CaahaU. 
SecTBtaty. 
(FR  Doc.  97-26952  Filed  10-9-97;  8:45  am] 

■UMO  OOOE  SriT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodcet  No.  RP97-68-00q 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliartoe  RUng 

October  6, 1997. 

Take  notice  that  on  October  1. 1997, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
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part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
November  1,  1997: 

Third  Revised  Sheet  No.  169 
Third  Revised  Sheet  No.  176 
First  Revised  Sheet  No.  282 

East  Tennessee  states  that  these  sheets 
are  filed  in  compliance  with  the 
Commission's  June  19,  1997,  Letter  of 
the  Office  of  Pipeline  Regulation  in  the 
above-referenced  dockets  (June  19, 
Letter  Order).  In  accordance  with  the 
June  19,  Letter  Order,  East  Tennessee 
requests  an  effective  date  of  November 
1, 1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CwheU, 
Secretary. 

(FR  Doc.  97-26934  Filed  10-9-97;  8:45  am] 
BHJJNG  CODE  SriT-^H-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-20-010] 

El  Paso  Natural  Qas  Company;  Notice 
of  Changes  In  FERC  Gas  Tariff 

October  6. 1997. 

Take  notice  that  on  October  1, 1997, 
El  Paso  Natural  Gas  Company  (El  Paso), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets,  effective 
November  1, 1997. 

Second  Revised  Sheet  No.  2fi2A 
Second  Revised  Sheet  Np-  202B 

El  Paso  states  that  the  tariff  sheets  are 
being  filed  to  implement  the  scheduling 
and  invoicing  standards  boin  the 
second  phase  (Round  2)  of  the  Gas 
Industry  Standards  Board  (GISB) 
standards  Order  No.  587-C. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington  D.C. 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Cashell. 
Secretary. 

(FR  Doc.  97-26931  Filed  10-9-97;  8:45  am] 
aaiMG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-21-008] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  HIing 

October  6. 1997. 

Take  notice  that  on  October  1, 1997, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  GAS  Tariff.  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

Fifth  Revised  Sheet  No.  102B 

Fifth  Revised  Sheet  No.  116         .     *      , 

Fifth  Revised  Sheet  No.  117 

Fifth  Revised  Sheet  No.  117A 

Third  Revised  Sheet  No.  123 

Fifth  Revised  Sheet  No.  133A 

Third  Revised  Sheet  No.  160 

Original  Sheet  No.  160A 

FGT  states  that  on  April  29, 1997,  in 
Docket  No.  RP97-2 1-004,  it  submitted 
pro  forma  changes  to  the  General  Terms 
and  Conditions  of  its  Tariff  (April  29 
Filing)  in  compliance  with  the 
requirements  of  Order  No.  587-C  issued 
March  4, 1997  in  Docket  No.  RM96-1- 
004.  The  April  29,  filing  included  pro 
forma  tariff  changes  to  implement  Gas 
Industry  Standards  Board  standards  to 
become  effective  August  1,  1997, 
relating  to  FGT's  Internet  web  page,  as 
well  as  tariff  changes  relating  to  revised 
and  new  business  standards  to  become 
effective  November  1, 1997.  The  April 
29,  filing  also  included  an  alternate 
version  of  Sheet  No.  102B  which  did  not 
incorporate  specific  data  dictionaries 
into  FGT's  Tariff.  The  pro  forma  tariff 
changes,  with  the  exception  of  the 
changes  reflected  on  the  alternate  tariff 
sheet,  were  approved  by  Letter  Order 
dated  June  16, 1997  (June  16  Order). 

FGT  states  that  the  instant  filing  is 
submitted  in  compliance  with  the  June 
16.  order  to  implement  the  approved 


tariff  changes  to  become  effective 
November  1,  1997.  In  addition,  PGT 
proposes  to  incorporate  by  reference  the 
data  dictionaries  published  in  the  July 
31. 1997,  Version  1.2  implementation 
guides,  insofar  as  such  data  dictionaries 
are  necessary  to  implement  the  new 
business  standards  accepted  by  the 
Commission  in  Order  No.  587-C. 
Because  the  Version  1.1  implementation 
guides  do  not  include  the  data 
dictionaries  necessary  to  implement  the 
standards,  FGT  is  proposing  to  reference 
the  data  dictionaries  set  forth  in  Version 
1.2  implementation  guides.  These 
guides  contain  the  only  published 
source  of  the  data  dictionaries  necessary 
to  implement  the  standards  adopted  in 
Order  No.  587-C,  such  as  package  ID, 
FGT  is  not  asking  for  authority  to  pre- 
implement  any  other  standards  which 
may  be  included  in  the  Version  1.2 
implementation  guides,  but  wdiich  the 
Commission  has  not  yet  adopted. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Cashell, 
Secretary. 
(FR  Doc.  97-26932  Filed  10r9-97;  8:45  am) 

BIUJNQ  CODE  «n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  .1.^    v  ,.■• 

[Docket  No.  TM97-1-130-00q 

Gas  Transport,  hK.,  Notice  of  Report  of 
Refunds 

October  6, 1997. 

Take  notice  that  on  June  18, 1997,  Gas 
Transport,  Inc.  (Gas  Transport), 
tendered  for  filing  with  the  Commission 
its  Refund  Report  made  in  compliance 
with  the  Commission's  Order  issued 
May  28, 1997,  in  the  above  referenced 
docket.  The  Commission  directed  Gas 
Transport  to  refund  to  its  customers  any 
Aimual  Charge  Adjustment  (ACA) 
surcharge  amounts  collected  in  excess 
of  the  Commission  approved  $0.0020 
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per  Dth  rate  for  the  period  from  October 
1, 1996,  through  March  31,  1997. 

Gas  Transport  states  that  it  charged  all 
of  its  customers  during  that  period  an  IT 
rate  of  9.0  cents  per  Dth.  which  is 
discounted  from  the  maTrimum  IT  rate  of 
13.5  per  Dth.  Gas  Transport  applied  its 
discount  first  to  the  ACA  surcharge  and 
then  to  Gas  Transport's  IT  base  rate. 
Accordingly,  Gas  Transport  did  not 
collect  any  ACA  amounts  from  any  of  its 
customers  during  the  relevant  period 
and  thus  refunds  are  not  appropriate. 

Gas  Transport  states  that  copies  of  the 
report  are  being  served  upon  each 
person  designated  on  the  official  service 
list  complied  by  the  Secretary  in  this 
proceeding. 

Any  penod  desiring  to  protest  this 
filing  should  file  a  protest  mth  the 
Fedwal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  October  14, 1907. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  RefBrenxce  Room. 
Lo1bD.CmM1. 
Secretary. 

(PR  Doc.  97-28985  FUad  10-9-97;  8:45  am] 
'.tm-m-m 


DEPARTMENT  OF  ENERGY 

Fsoml  EiMfyy  RcQuistofy 
Commiision 

[Doelal  No.  RP«7-15a-007] 

Qranit0  Stat*  Qas  Transmission,  inc.; 
Notios  of  Propoasd  Changas  in  FERC 
QaaTarfff 

October  6, 1997. 

Take  notice  that  on  October  1, 1997, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  tendered  for  filing  a  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  below  in  for  efiisctiveness  on 
November  1, 1997: 

Second  Substitute  Pint  Rsvisad  Sheet  No. 

202 
Substitute  First  Revised  Sheet  No.  205 
Substitute  First  Revised  Sheet  No.  210 
Substitute  First  Revised  Sheet  No.  211 
Substitute  First  Revised  Sheet  No.  273 
Substitute  First  Revised  Sheet  No.  274 
Substitute  First  Revised  Sheet  No.  305 

According  to  Granite  State,  the 
purpose  of  its  filing  is  to  make  efiiactive 
as  of  November  1, 1997,  the  revised 


tariff  sheets  listed  above  which  were 
submitted  to  the  Commission  pro  forma 
on  July  28,  1997,  pursuant  to  an  order 
issued  June  26. 1997  in  Docket  No. 
RP97-153-002  which  required  Granite 
State  to  refile  the  above  tariff  sheets  for 
review  for  their  compliance  with  Order 
No.  587-C  and  particularly  GISB 
Standards  Version  1.1. 

Granitg  State  states  that  copies  of  its 
filing  were  served  an  its  firm  and 
interruptible  customers,  the  regulatory 
agencies  of  the  States' of  Maine, 
Massachusetts  and  New  Hampshire,  and 
the  intervenor  in  Docket  No.  RP97-137- 
000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fed«al  Energy  Regulatory  Commission. 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
wiU  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

uisarMfcsn, 

Secretary. 

(FR  Doc.  97-28954  Filed  10-«-97: 8:45  amj 
00M«nT-e«-« 


DEPARTMBfT  OF  ENERQY 
Fadarai  Enargy  RaguMory 


(Doctot  No.  RP97-178-00e| 

Kam  Rivar  Qaa  TrananWaaion 
Company,  Nolioa  of  Complianoa  Rling 

October  6, 1997. 

Take  notice  that  on  October  1, 1997, 
Kern  River  Gas  Transmission  Company 
(Kem  River)  tendered  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  tariff  sheets  for  filing,  to 
be  effiective  on  November  1, 1997: 

Second  Revised  Sheet  Na  73 

Third  Revised  Sheet  No.  94 

Fust  Revised  Sheet  No.  94-A 

Second  Revised  Sheet  Na  95 

Second  Revised  Sheet  No.  98 

Second  Revised  Sheet  Nos.  128-139.  Sheet 

Nos.  140-199 
First  Reviswi  Sheet  No.  504-A 

Kern  Rivm  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  on  June  27, 
1997  in  the  above-listed  docket  (Order). 
The  Order  accepted  Kem  River's  pro 
forma  tariff  sheets  that  were  submitted 


May  1. 1997  to  comply  with  the 
Commission's  directives  in  Order  No. 
587-C,  subject  to  some  minor 
modifications. 

Any  person  desiring  to  protest  this 
'filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lekarsahill. 
Secietary. 

(FR  Doc  97-28957  Filed  10-«-97;  8:45  am) 
oooa  snT-et-ii 


DEPARTMENT  OF  ENERQY 

Fadacal  Cnacgy  Ragulatofy 
Commlaaion 

fpotkm  Nou  RPt7-i4a-ooq 

K  N  imarrtata  Qaa  Tranamiaaion 
MNnpany;  Noooa  at  rann  i«onipiianoa 
FMng 

October  6, 1997. 

Take  notice  that  on  October  1. 1997. 
K  N  Interstate  Gas  Transmission  Co. 
(KNI),  tendered  for  filing  as  part  of  its 
FERC  the  following  revised  tariff 
sheet(s),  to  be  effective  November  1, 
1997: 

Third  Rsvisad  Volume  Na  1^ 
Second  Revised  Sheet  No.  89A 
First  Revised  Volume  No.  1-D 
Second  Revised  Sheet  No.  71A 

KNI  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  comply 
with  the  OPR's  letter  order  issued  July 
3, 1997,  requiring  the  filing  of  actiial 
tariff  sheet(s).  In  addition,  reference  is 
also  being  included  to  KNI's  adoption  of 
the  GISB  Model  Trading  Partner 
Agreement. 

KNI  states  that  copies  of  the  filing 
were  served  upon  iQ^'s  jurisdictional 
customers,  interested  public  bodies,  and 
all  parties  to  the  proceedings. 

Any  person  desiring  to  protest  with 
reference  td  this  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  D.C.  20426.  in 
accordance  with  Section  385.211  at  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
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must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  filedf  with  the 
Commission  will  be  considered  by  it  id 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  j>roce0ding. 
Copies  of  this  filing  are  op  file  with  the 
Commission  and  available  for  public 
inspection.    ■'     Z,y- ■ '^ /'.'.•    " 
Lois  D.  Caahdl, 


Secretoiy. 


•iB*- ;»»T  •.•-■■•^• 


(FR  Doc.  97-26949  Filed  10-9-97;  8:4S'ain) 
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Fadarai  Enargy  Regulatory 
Commiaaion 

{Docket  Na  RP«7-641-00q 

K  N  Intarstata  Gas  Tranamiaaion  Ca; 
Notica  of  Raquaat  tor  Partial  WMvar 

Octobers,  1997. 

Take  notice  that  on  Septembiw  30. 
1997,  K  N  Interstate  Gas  Transmissfon 
Co.  (K  N  Interstate),  pursuant  to  Rule 
207(a)(5)  of  the  Rules  of  Practice  and 
Procedure  of  the  Commission,  18  CFR 
385.207(a)(5),  tendered  for  filing  a 
request  for  authorization  to  waive 
certain  requirements  of  Section  29. 
Second  Revised  Volume  No.  1-B,  xA  K 
N  Interstate's  tariff^ 

K  N  Interstate  states  diat  the  porpose 
of  the  request  is  to  provide  a  one-time 
reduction  of  an  Operational  Flow  Order 
(OFO)  penalty  that  was  imposed  on 
UtiliCorp  Inc.  (UtiUCoip),  in  December 
of  1996  and  January  of  1997. 

K  N  Interstate  states  that  copies  of  the 
filing  have  been  served  upon  mainline 
transportation  and  storage  shippers  and 
affected  state  regulatory  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  tiie 
Commission's  Rides  and  Regidations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  October  14,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determinii^  the 
appropriate  CK;tion  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-26962  Filed  10-9-97;  8:45  am) 
BiujNO  CODE  snr-oi-M 


DEPARTMENT  OF  ENERQY 

Federal  Energy  Ragulatory 
Commission 

[D<«totNo.RP97-i44-0071     ' 

K  N  WattentMrg  Transmission  Limited 
Liability  Co.;  Notice  of  Tariff 
Compilance Rling      '"  ''    ' 

October  6, 1997,     «ri^<iac^  vt  •. ' 

Take  notice  that  on  Octobisr  1, 19d7. 
K  N  Wattenberg  Transmission  Limited 
Liability  Company  (Watteiiberg). 
tendered  for  filing  9*  part  of  its  FERC. 
Gas  TariiSrprigipal  VolviDoe  No.  1.  the^  r 
following  revised  tariff  sheet,  to  be 
efiiective  November  1, 1997: 

Third  Sevised-^teet  Na  88A 

Wattenberg  states  that  this  tariff  sheet 
is  being  filed  to  comply  with  the  OPR's 
Letter  Orders  issued  June  2,  June  26. 
and  July  28. 1997,  requiring  the  filing  of 
actual  tariff  sheets,  the  correction  of 
pagination  errors,  the'inclusion  of  GISB 
Stand  4.3.6  pertaining  to  the  publication 
of  information  on  the  Internet  and  the 
adoption  of  the  GISB  Model  Trading 
Partner  Agreement 

Wattenberg  states  that  copies  of  the 
filing  were  served  upon  Wattenberg's 
jurisdictional  customers,  interested 
public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  protest  said  . 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rides  of 
Practice  and  Procedure.  All  such 
protests  4nust  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regidations.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  malce  the 
protestants  parties  to4he  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  CaaheH. 
'Secretary. 

(FR  Doa  97-26951  Filed  10-9-97;  8:45  am] 
BHXMO  OOOC  S717-01-M 
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DEPARTMENT  QF  ENERQY 

Federal  Energy  Regulatory 
Commission 

[Doctot  Na  PR97--6-000] 

touislarui  Intrastate  Qas  Company, 
LLC;  Notice  of  Informal  Setttentent 
Confarance 

October  6. 1997. 

Taken  notice  that  an  informal 
settlement  conference  in  the  above- 
captioned  proceeding  will  be  held  on 
Wednesday,  October  15. 1997,  at  1:00    " 
p.m.  in  a  room  to  be  designated  at  the 
offices  of  the  Fedac^  EoMgy  K<B8^*lra 
Commission,  888  First  Sheet.  I^.  1 ' 
Washington,  DC  20426.         ,  ,     .      .'^.i 

Attendance  will  be  limited  tatbs 
parties  and  staff.  For  additionaT 
information,  plea9g^  contact  Fred  Ni  at 
(202)  208-221&    * '^       ^-^ 

Secretary.  ..j        j  ..^.   --   ».,,.,- 

(piR  Doc.  97-26911  PiM  10-9-97;  8:45  am) 
HUMQ  cooc  srir-ei-M 


DEPARTMENT  OF  ENERGY . 

raoarai  energy  negumaiy 
Commission 

[Doctot  Na  MTM-aiMWI] 

Mid  Loiiiaiana  Gaa  Cnmnanw  NoHoaof 
Prepoaad  Cfiangaa  In  WERC  Gaa  Tariff 

October  6, 1997. 

Take  notice  that  on  October  1. 1997* 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  filed  to  be  included  in  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1.  the  following  tariff  sheets: 

Substitute  Fifth  Revised  Sheet  No.  131 

Mid  Louisiana  states  that  the  purpoee 
of  the  filing  of  the  Substitute  Revised 
Tariff  Sheet  is  to  correct  in«igniB#^pt 
textual  errors  discovered  in  FIFTH 
REVISED  SHEET  No.  131,  the  redlined 
version  of  which  was  textually  correct 
when  filed. 

Purusant  to  Section  154.7(aK7)  of  the 
Commission's  Regulations,  Mid 
Louisiana  respectfully  requests  waiver 
of  Section  154.207  of  the  Regulations  in 
order  to  permit  the  tendered  tariff  sheet 
to  become  retroactively  effective 
October  20, 1996,  as  submitted. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rides  and 
Regulati<His.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
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Take  notice  tbat  on  Octabarl.  1M7 
Kfld  Louiaiana  Gaa  CompaBy  (Md 
Louisiana)  tanda«ad  far  filii^  in  its 
PERCGas  Taiiil,  Third  Ravised  Voli 
No.  1.  ttw  iDUo«rii«  tariff  sheets  to 
become  effactive  November  1. 19»7: 

Sixth  RvvkMl  Shai(  No.  13t 

hGd  Louisiana  states  that  tlw  purpose 
of  the  filing  of  the  Revised  Tariff  Sheet 
is  to  update  its  tariff  to  reflect  recent 
changes  in  shaied  peiaonnel  and 
facilities. 

Pumiant  to  Section  154.7(aX7)  of  the 
Commission's  Regulations.  KQd 
Louisiana  respectftJly  requests  waiver 
of  any  requirement  of  the  Regulations  in 
order  to  permit  the  tendered  tariff  sheet 
to  become  effoctlve  November  1. 1997, 
as  submitted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  888 
First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  ProtesU  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
'file  with  the  Commission  and  are 


Take  notice  thi«  ooOdobar  1.  lt»7 
Md  Louisiana  Gaa  Company  Qyfid 
Louiaiana)  teodaiad  tar  filii^  to  be 
incfaidad  in  its  PERC  Gas  Tariff .  TUrd 
Revised  Volume  No.  1.  the  foUowii^ 
Tariff  Sheets,  with  an  eOsctive  data  at 
Novambar  1, 1997: 

SubMtuia  Ssoead  Rerissd  Sheet  No.  77 
Suhsdtato  Thini  Kevlaed  Shsat  No.  78 
Subrtitute  Third  itoviMd  SbeM  No.  79 
SufastituiB  S«»h1  Reviasd  Sheet  No.  87 
Ssoood  Revised  Sheet  No.  166 

lAd  f^iisiana  asserts  that  the 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  Letter  Order,  dalad 
July  15. 1997  inDocket  No.  RP97-151- 
002  wherein  the  Commission  directed 
Mid  Louisiana  to  revise  previously 
submitted  ntO  FORMA  sheets  to  reflect 
version  numbers  for  certain  dSB 
standards  incorporated  by  Mid 
Louisiana  into  its  tariff  provisions  by 
reference  and  to  include  GISB  Standard 
2.3.31  by  reference.       . 

The  modifications  evidenced  on  the 
enclosed  tariff  sheets  reflect  Mid 
Louisiana's  compliance  with  such 
directives.  The  sheet(s)  are  submitted  as 
directed  in  FERC  Order  No.  587-C  (78 
FERC 1  61,231)  with  an  ef^ve  date  of 
November  1. 1997. 

Any  person  desiring  to  protest  said 
compliance  filing  should  file  a  protest 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E., 
Washington.  D.C.  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  R^ulations. 
All  such  protests  should  be  fil«i  In 
accordance  wth  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  compliance  filing  are  on 
file  with  the  Commission  and  are 


Take  notice  tfiat  on  Octoberl.  1997, 
Midwestern  Gas  Transmission  Compay 
(Midweatem).  tsnUsrad  far  filiag^aa  part 
of  its  FERC  Gaa  Tariff:  S«»nd  Raviaad 
Volume  No.  1.  the  following  tariff 
sheets,  widi  an  afiactive  date  of 
November  1. 1097: 


Ssoood  Revised  Sheet  Na.  65 
Third  Ravised  Shsat  Na.  USA 
Saoood  Seviaad  Shsat  Na  168 

Midwestern  states  tbat  theae  sheets 
are  filed  in  compliance  with  the 
Commission's  June  16, 1997.  Otder  oa 
Compliance  Filing  in  the  above- 
referraced  dockets  Qune  16  Order). 
Midwestern  Gas  Transmission 
Company.  79  FERC  1 61.350  (1997).  In 
accordance  mth  the  June  IQ.  Order. 
Midwestern  requests  an  efhctive  data  of 
November  1. 1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  O.  CaaheU. 
Secretary. 

WR  Doc.  97-26935  Filed  10-^9-97;  8:45  am] 
BNJJNQ  cooc  snr-M-M 
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DEPARTMSMT  OF  ENERGY 

^•deral  Energy  Regulatory 
Commisalon 

[Dodwt  No.  RP97-73-009 

Misslasippi  River  Transmission;  Nottoe 
of  Proposed  Chsngss  in  FERC  Qas 
Tariff 

October  6. 1997. 

Take  notice  that  on  October  1, 1997. 
Mississippi  River  Transmission 
Corporation  (MRT).  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  the  tariff  sheets 
listed  below  to  be  effective  November  1. 
1997. 

Second  RsviMd  Sheet  No.  71 
Second  Revised  Sheet  No.  72 
Third  Revised  Sheet  No.  73 
Second  Revised  Sheet  No.  74 
Substitute  Fourth  Revised  Sheet  No.  80 
Sacond  Revised  Sheet  No.  83 
Third  Revised  Sheet  Na  118 
Fourth  Revised  Sheet  Na  120 
Third  Revised  Sheet  No.  149 
Fifth  Revised  Sheet  No.  224 
Third  Ravised  Sheet  No.  225 

MRT  states  that  the  purpose  of  this 
filing  is  to  comply  widi  the  letter  order 
issued  in  this  docket  on  June  13. 1997. 

Any  person  desiring  to  protest  thi% 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington  D.C 
20426,  in  accardance  with  IB  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LateD.CasMl. 
Secieloiy, 

(FR  Doc.  97-26941  Filed  10-9-97;  8:45  am] 
COOE  S717-01-II 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunission 


[Dodtal  No.  CP96-63-000,  at  aLl 

tfE  Hub  Partners,  LP.;  Notice  of 
Availability  of  Engineering  and 
Oetechnical  Report  Prepared  by 
AQM,  Inc.,  for  the  Propoaad  TIOGA 
Qas  Storage  Pro}ect 

October  6. 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
contracted  with  AGM,  Inc.  (AGM),  an 
engineering  and  geotechnical  firm,  to 
analyze  issues  associated  with  NE  Hub 
Partners,  L.P.'s  (NE  Hub)  proposal  in  the 
above  referenced  docket.  As  a  contract 
deliverable,  AGM  prepared  an 
Engineering  and  Geotechnical  Report 
(EG  Report)  dated  April  23. 1997. 

The  EG  Report  has  been  placed  in  the 
public  files  of  the  FERC.  A  limited 
,  number  of  copies  of  the  EG  Report  are 
available  for  distribution  and  public 
inspection  at:  Federal  Energy  Regulatory 
Commission,  Public  Reference  and  Files 
Maintenance  Branch,  888  First  Street. 
N.E.,  Room  2A.  Washington.  D.C  20426. 
(202) 208-1371. 

Copies  of  the  EG  Report  have  been 
mailed  to  all  parties  to  this  proceeding. 

Any  person  wishing  to  comment  on 
the  EG  Report  may  do  so.  To  ensxire 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  yotur  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  Lois  Cashell,  Secretary,  Federal 
Energy  R^ulatory  Commission.  888 
First  Street.  N.E..  Room  lA, 
Washington.  D.C.  20426. 

•  Reference  Docket  No.  CP96-53-000: 
and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  befiDre  November  3, 1997. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 
LetoaCaabril. 
Secretoiy. 

[FR  Doc.  97-26906  Filed  10-9-97;  8:45  am] 
cooasriT-M^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoqf "' 
Commission 

[Dodiat  Na  RP97-22-00q 

Norlhsm  Dordsr  PIpsiine  Company; 
Notice  of  Compliance  Filing 

October  6, 1997. 

Take  notice  that  on  October  1, 1997, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  at 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  certain  revised  tariff 
sheets  to  become  efiiactive  November  1, 
1997:  .. 

Northern  Border  states  that  this  filing 
is  made  to  comply  with  the  letter  order 
of  the  Commission  dated  June  2, 1997, 
in  which  the  Commission  directed 
Northern  Border  to  file  tariff  sheets  to 
implement  the  revised  and  new 
business  practices  standards.  Because 
the  Version  1.1  implementation  guidaa ' 
do  not  include  the  data  dictionaries 
necessary  to  implement  the  standards, 
Northern  Border  is  proposing  to  utilize 
the  data  dictionaries  set  forth  in  the 
Version  1.2  implementation  guides. 
These  guides  contain  the  only  published 
source  of  the  data  dictionaries  necessary 
to  implement  the  standards  adopted  in 
Order  No.  587-C,  such  as  Package  ID. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedmal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refsrenca 
Room. 

LeisaCashsll. 
SecTBtary. 

(FR  Do&  97-28933  Filed  10-9-97;  8:45  am] 
I  oooe  sn7-et-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiss  ion 

IDoeiBal  NOw  RP97-17-007] 

Northern  Natural  Gaa  Company;  Nonce 
of  CompHartce  FHIng 

October  6. 1997. 

Take  notice  that  on  October  1, 1997, 
Northern  Natural  Gas  Company 
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(Northem).  tendoed  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1 ,  the  following 
tariff  sheets  proposed  to  become 
affoctive  on  November  1,  1997. 

Tliird  Roviaed  Shaet  Na  204 
Fourth  ReviMd  Sheet  No.  258 
Third  Revised  ^tsat  No.  260 
Fust  Raviaad  Sheet  No.  283D 
Firrt  Revised  Sheet  No.  263E  ' 
Second  Revised  Sheet  No.  264 
Second  Revised  Sheet  No.  268 
First  Revised  Sheet  No.  301  « 

Northem  states  that  the  instant  filing 
is  made  in  compliance  with  the 
Comminion's  Order  Accepting  Tariff 
Sheets.  Subject  To  Conditions,  issued 
on  June  16.  1997  in  Docket  No.  RP97- 
17-005  and  to  comply  with  the  Gas 
Industry  Standards  Board  (GISB) 
standards  reflected  in  Order  No.  587-C 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  %vith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washii^{ton.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
LaisaCHkBU, 
Secretaiy. 

(FR  Doc.  97-28929  Filed  10-9-97;  8:45  amj 
I  cooc  snr-M-M 


DEPARTMENT  OF  BIEflQY 

Fwlwal  Enorgy  Mgtjialory 
Commtaaion 

[Doctat  Hi.  RP97-134-4W71 

Pwdfic  Qm  TrMwmiMion 
Notic*  o(  CompllanM  Filing 

Octobers.  1997. 

Take  notice  that  on  September  30. 
1997.  Pacific  Gas  Transmission 
Company  (PGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A:  Fifth  Revised  Sheet 
No.  52;  First  Re<risad  Sheet  Nos.  81A.03 
and  81A.06.  Third  Revised  Sheet  No. 
132.  Second  Revised  Sheet  Nos.  133 
through  135.  Third  Revised  Sheet  No. 
137  and  Second  Revised  Sheet  No.  144. 
to  be  eCbctive  November  1, 1997. 


PGT  asserts  the  purpose  of  this  filing 
is  to  comply  with  the  Office  of  Pipeline 
Regulation's  June  10. 1997.  Letter  Order 
in  Docket  No.  RP97-1 34-004,  pursuant 
to  Section  375.307(e)(5)  of  the 
Commission's  Regulations,  conforming 
PGT's  tariff  to  Gas  Industry  Standards 
Board  business  practices  as  set  forth  in. 
Order  No.  587-C  in  Docket  Noe.  RM96- 
1-000,  et  al. 

PGT  further  states  a  copy  of  this  filing 
has  been  served  upon  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies,  as  well  as  the 
official  service  list  compiled  by  the 
Secretary  in  the  above-referenced 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practices  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations,  protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.CasheU. 
Secratoiy. 

(FR  Doc  97-26946  Filed  10-9-97:  8:45  am) 
aajjNO  cone  triT-ei-ai 


DEPARTMENT  OF  ENERGY 

FMtoral  Enargy  Regulatory 
Conmiisslon 

(DeeiM  Na  RP97-13e-<Xni 

Paiute  Pipalina  Company;  Notioa  of 
Complianca  Rling 

October  6, 1997. 

Take  notice  that  on  October  1, 1997, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tarilf  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets,  to 
become  effective  November  1, 1997: 

Second  Revised  Sheet  No.  54 

Second  Revised  Sheet  No.  56B 

Original  Sheet  No.  56C 

First  Revised  Sheet  No.  SSA 

Second  Revised  Sheet  No.  58B 

Second  Revised  Sheet  No.  61 

Original  Shaet  No.  61A 

Fourth  Revised  Sheet  No.  62 

First  Revised  Shaet  No.  63B 

Second  Revised  Sheet  No.  63C 

First  Revised  Sheet  No.  89 

Second  Revised  Shaet  No.  104 

First  Revised  Sheet  No.  104A  ' 


Paiute  indicates  that  the  purpose  of 
the  instant  filing  is  (1)  to  formally 
effectuate  changes  to  the  General  Terma« 
and  Conditions  of  Paiute's  tariff  that  are 
necessary  to  comply  with  Order  No. 
587-C.  which  changes  were  proposed 
by  Paiute  in  a  pro  forma  tariff  sheet 
filing  submitted  on  May  1. 1997  in 
Docket  No.  RP97-1 36-002  and 
approved  in  a  letter  order  issued  June 
10. 1997.  and  (2)  to  comply  with  the 
June  10.  letter  order  which  required 
certain  revisions  to  Paiute's  pro  forma 
tariff  sheets  filed  on  May  1.  1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Rcxim. 
Lob  D.  Caahell. 
Secretary. 

[FR  Doc.  97-26947  Filed  10-9-97;  8:45  am] 
■LUNQ  coot  sriT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  Na  RP97-4-OO0] 

Panhandia  Eastern  Pipe  Une 
Company;  Notice  of  Compliance  HIing 

October  6, 1997. 

Take  notice  that  on  October  1.  1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Cas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff  sheets 
to  be  effective  November  1. 1997: 

Third  Revised  Sheet  No.  239 
First  Revised  Sheet  No.  239A 
Third  Revised  Sheet  No.  339 

Panhandle  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
June  18,  1997  in  Docket  No.  RP97-4- 
007,  which  accepted  the  pro  forma  tariff 
sheets  filed  by  Panhandle  on  May  1, 
1997.  That  filing  implemented  the 
standards  promulgated  by  the  Gas 
Industry  Standards  Board,  which  were 
adopted  by  the  Commission  in  Order 
No.  587-C  in  Docket  No.  RM96-1-004. 
Standards  for  Business  Practices  of 
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Interstate  Natural  Gas  Pipelines.  The 
tariff  sheets  submitted  reflect  the  pro 
forma  tariff  language  accepted  by  the 
Commission  and  also  incorporate  by 
reference  Standard  1.3.23  in  compliance 
with  the  June  18, 1997,  order  and 
Standard  4.3.6,  which  was  proposed  for 
inclusion  in  Panhandle's  tariff 
subsequent  to  the  submission  of  the  pro 
forma  tariff  sheets  and  accepted  by  the 
Commission's  letter  order  dated  July  21. 
1997  ha  Docket  No.  RP97-4-O08 
effective  August  1.  1997. 

Panhandle  states  that  copies  of  this 
filing  are  being  swved  on  all  afiiacted 
ctistomers.  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  p^on  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Referents 
Room. 

LeiaaCMMl. 
Secretaiy. 
[FR  Doc  97-26915  Filed  10-9-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  Na  OA96-141-0»q 

Rochester  Gas  A  Electric  Corporation; 
Nottca  of  FINng 

October  6. 1997. 

Take  notice  that  on  August  11. 1997. 
Rochester  Gas  &  Electric  Corporation 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediire  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  16. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  {wrties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CaaheU. 

Secivtcuy. 

(FR  Doc  97-26909  Filed  10-9-97;  8:45  am) 

MUMQ  OODC  tnr-ot-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulalory 
Commission 

IDocfcel  Na  RP97-2a4-00e] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Ctianges  to  FERC  Oaa 
Tariff 

October  6, 1997. 

Take  notice  that  on  Octolier  1. 1997, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  the  following  revised  Tariff  sheets 
in  compliance  with  the  Commission's 
Order  No.  587-C  and  the  Conunissicm's 
June  27. 1997.  Order  in  this  docket,  to 
become  effective  November  1, 1997: 

Third  Revised  Sheet  No.  14 
Third  Revised  Sheet  No.  17 
Third  Revised  Sheet  No.  25 
First  Revised  Sheet  No.  30a 
Second  Revised  Sheet  No.  32 
Third  Revised  Sheet  No.  34 
Fourth  Revised  Sheet  No.  35 
Second  Revised  Sheet  No.  42 
Third  Revised  Sheet  No.  95 

On  July  17, 1996,  the  Commisaion 
issue  Order  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 
Commission's  Regulations  governing 
interstate  natural  gas  pipelines  to 
require  such  pipelines  to  follow  certain 
standardized  business  practices  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  said  Order  (18  GFR  284.10(b)).  On 
March  4, 1997,  the  Commission  Order 
No.  587-C  to  implement  additional 
GISB  Standards.  On  June  27, 1997.  the 
Commission  issued  an  order  accepting 
Sea  Robin's  filing  subject  to  certain 
conditions.  The  June  order  required  Sea 
Robin  to  submit  a  compliance  filing  to 
incorporate  into  its  tariff  specific 
language  fiom  GISB  standards  and 
definitions  addressing  OBAs.  package 
Ids,  operational  Qow  orders,  intra-day 
nominations,  rankings,  imbalance 
penalties  and  the  standard  international 
unit  of  gas  meastirement  In  addition. 
Sea  Robin  has  changed  the  refprence  to 
the  versfon  number  of  Standard  4.3.6 
from  1.1  to  1.0.  Sea  Robin  requests  an 
effective  date  of  November  1. 1997. 


Sea  Robin  states  that  such  efibctive 
date  ifi  appropriate  because  it  is 
consistent  with  Sea  Robin's  April  30. 
tariff  filing,  and  the  timeline  eatabliabed 
in  Order  No.  587-C 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rule*  of 
PrBcti{»  and  Pnx»dures. 

All  such  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Rriarenca 
Room. 

LoisD-CaaMl. 
Secietaiy. 

(FR  Doc.  97-28959  FUmI  10-9-97;  6:45  am] 
I  COM  •nr-avM 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulalory 

PoaiM  Na  RP97-14S-0(r7] 

T  C  P  Gattiermg  Ca;  Nolloasf  TarM 

October  6. 1997. 

Take  notice  that  on  Ocrtober  1, 1997, 
TCP  Gathering  Co.  (TCP),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Ori^nal  Volume  No.  1,  the  following 
revved  tariff  sheets,  to  be  etbctive 
November  1, 1997: 

Fourth  Revised  Sheet  No.  103 
First  Revised  Sheet  No.  103A 

"ftlP  States  that  the  above  referenced 
tariff  sheets  are  being  filed  to  comply 
with  the  OPR's  letter  orders  issued  Jtme 
10,  July  2,  and  July  28,  1997,  requiring 
the  filing  of  actual  tariff  sheet^s),  the 
correction  of  certain  pagination  ernwa,    . 
the  inclusion  of  GISB  Standard  4.3.S 
pmtaining  to  the  publication  of 
information  on  the  Internet  and  the 
adoption  of  the  GISB  Model  Trading 
Partner  Agreement 

TCP  states  that  copies  of  the  filing 
were  served  upon  TCP's  Jtuisdictional 
customers,  interested  public  bodies,  and 
all  parties  to  the  proceiadings. 

Any  person  desiring  to  protest  with 
reference  to  this  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.,  Washington.  DC  20426,  in 
accordance  mth  Section  385.211  of  the 


5i990 


Federal  Register  /  VqI.  62.  J^0j_197  /  Friday,  October  10,  1997  7  Ndfices 


^iiMMkk^ 


Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  must  bte 
Sled  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  All 
protests  Bled  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loi>D.CaaMl. 
Secntary. 
(FR  Doc.  97-26950  Filed  10-9-97;  8:45  un| 

000C«n7-01-M 


DEPARTMENT  OF  ENERGY 
Federal  EEnergy  Regulatory 


[Poctoi  No.  RP96-4i2-O0e] 


Tennoaaee  Qaa  Pipeline  Company; 
Notice  o(  Propoeed  Cttangee  in  FERC 
Qaa  Term 

October  6,  1997. 

Take  notice  that  on  October  1, 1997, 
Tennessee  Cas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  the  following  tariff  sheet 
to  become  effective  on  Novetaiber  1, 
1997: 

Eighteenth  RflviMd  Sheet  Na.  30 

Tennessee  states  that  the  above  tariff 
sheet  is  being  filed  to  implement  a 
negotiated  rate  contract  pursuant  to  the 
Commission's  Statement  of  PoUcy  on 
Alternatives  to  Traditional  Cost-of- 
service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31,  1996,  at 
Docket  Nos.  RM9S-6-000  and  RM96-7- 
000. 

Any  penon  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.K..  Washington,  RC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants'  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoieaCaahell. 
Secretiuy. 

(FR  Doc.  97-26913  Filed  10-9-97;  8:45  am] 
MJJNO  COOE  •n7-«i-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-eO-OO0I 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Riing 

October  6,  1997. 

Take  notice  that  on  October  1, 1997, 
Tennessee  Ges  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

Third  RaviMd  Slieat  No.  400 
Fourth  Revised  Sheet  No.  412 
Third  Revised  Sheet  No.  503 

Tennessee  states  that  these  sheets  are 
filed  in  compliance  with  the 
Commission's  June  25,  1997,  Order  on 
Order  No.  587-C  Compliance  Filing  in 
the  above-referenced  dockets  (June  25 
Order).  Tennessee  Gas  Pipeline 
Company,  79  FERC  161,381  (1997).  In 
accordance  with  the  June  25  Order, 
Tennessee  requests  an  efiisctive  date  of 
November  1, 1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E..  Washington.  B.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  prticeeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Uis  D.  Cashril. 
Secretary. 

[FR  Doc.  97-26937  Filed  10-»-97;  8:45  am] 
■UMG  cooe  snT-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  Na  RP97-3-00q 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Compliance 
RMng 

October  6. 1997. 

Take  notice  that  on  October  1, 1997,  Texas 
Eastern  Transmission  Corporat^n,  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1.  the  following  tariff 
sheete,  with  an  effiBctive  date  of  November  1, 
1997: 


Fifth  Revised  Sheet  Na  434 
Second  Revised  Sheet  Na  435 
Third  Revised  Sheet  No.  436 
Third  Revised  Sheet  No.  487A 
Third  Revised  Sheet  No.  488 
.  Third  Revised  Sheet  No.  489  ^ 
Third  Revised  Sheet  No.  681 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  letter  order  issued  on 
June  2. 1997,  in  Docket  No.  RP97-3- 
006,  which  approved  Texas  Eastern's 
pro  forma  tariff  sheets  implementing  the 
Order  No.  587-C  Standards  for  Business 
Practices  of  Interstate  Natural  Gas 
pipelines  issued  March  4, 1997  and 
directed  Texas  Eastern  to  file  actual 
tariff  sheets  at  least  30  days  prior  to  the 
designated  November  1. 1997,  effective 
date. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern's  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  N.E.,  Washington.  D.C.  20426, 
in  accordance  with  Section  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU, 
Secretary. 

{FR  Doc.  97-26914  Filed  10-9-97;  8:45  am) 
■ILUNQ  COOE  Sn7-«1-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP97-183-00ei 

Texas  Gas  Transmission  Corporation; 
Notice  of  Rling  of  Tariff  Sheets 

October  6. 1997. 

Take  notice  that  on  October  1. 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1: 

Third  Revised  Sheet  No.  147 
Second  Revised  Sheet  No.  148 
Second  Revised  Sheet  No.  149 
First  Revised  Sheet  No.  206C 
First  Revised  Sheet  No.  206D 
Seventh  Revised  Sheet  No.  207 
First  Revised  Sheet  No.  207A 
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Original  Sheet  No.  207B 

Texas  Gas  states  that  the  instant  filing 
is  being  made  to  comply  with  the 
Commission's  Order  dated  Jime  30, 
1997,  in  response  to  Texas  Gas's  April 
28. 1997,  filing  regarding  GISB 
Standards  in  accordance  with  Order 
Nos.  587-C  and  587-D. 

Texas  Gas  copies  of  the  tariff  sheets 
are  being  served  upon  Texas  Gas's 
jurisdictional  customers  and  interested 
state  commissions,  and  all  parties  on  the 
official  service  list  in  Docket  No.  RP97- 
183. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  takm.  but  wiU 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  %vith  the  Commission  and  are 
available  for  public  insptection  in  the 
Public  RefiBTence  Room. 

LoisaCMlMU. 

Secretaiy. 

(FR  Doc.  97-26058  Filed  10-9-97;  8:4S  am) 

MUMS  COOE  •nr-et-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-237-00e) 

TranaColorado  Gas  Trwismisslon 
Company;  Notice  of  Proposed 
Changea  in  FERC  Gas  Tariff 

October  6. 1997. 

Take  notice  that  on  October  1, 1997, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  its  FERC  Gas  Tariff,  Original 
Vohune  No.  1 ,  the  following  tariff 
sheets,  to  become  efEsctive  November  1, 
1997: 

Third  Revised  Sheet  No.  203 
Original  Sheet  No.  203.01 

TransColorado  states  that  the  above 
tariff  sheets  are  being  filed  to  implement 
the  scheduling  and  invoicii^  standards 
from  the  second  phase  (Round  2)  of  the 
Gas  Industry  Standards  Board  (GISB) 
standards  Order  No.  587-C. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 


888  First  Street  NJE..  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  wkh  Section 
154.210  of  the  Commission's.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD.CaAdl.  V 

Secretary. 

(FR  Doc  97-26960  FUed  10-0-97: 8:45  am) 
MJUNO  OOOE  •717-«1-«i 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

TranaColorado  Gas  Tranamiasion 
Company;  Notice  of  Propoaed 
Changee  in  FERC  Gaa  Tartff 

Octeber6. 1997. 

Take  notice  that  on  October  1, 1997, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1-A.  the 
following  tariff  sheets,  to  become 
effective  October  1, 1997: 

Eighth  Revised  Sheet  No.  30 

TruisColorado  states  that  the  above 
tariff  sheet  is  being  filed  to  implement 
negotiated  rate  contracts  pursuant  to  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Nattiral  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31, 1996  at 
Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 


avail^le  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.CMhdU. 
Secretary. 

(FR  Doc  97-26961  Filed  10-9-97;  8:45  am] 
I  CODE  snr-ov-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ftogulatory 
ComnMaaion 

[Deehat  Na  nP97-1«-«O0| 

Tranaweslem  Pipeline  Company; 
Notice  of  Compttance  Filing 

October  6. 1997. 

Take  notice  that  on  October  1, 1997. 
Transwestem  Pipeline  Company 
(Transwestem).  tendered  for  filing  to 
become  part  of  Transwestem 's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  the  following  tariff  sheets  propoeed  to 
be  eSfBctive  November  1, 1997: 

22  Revised  Sheet  No.  5B 
Fifth  Revised  Sheet  No.  49 
Fifth  Revised  Sheet  No.  70 
Seventh  Revised  Sheet  Na  SOA 
Original  Sheet  No.  80A01 
Fifth  Revised  Sheet  No.  BOB 
First  Revised  Sheet  No.  SIC 
Second  Revised  Sheet  Na  81E 
Third  Revised  Sheet  No.  149 

Transwestem  states  that  the  instant 
filing  reflects  changes  to  Transwestem's 
Tariff  in  compliance  with  the 
requirements  of  Order  No.  587-C  and 
the  June  27  Order. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  tlw  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refiarence  Room. 
Lois  D.  Caehell. 
Sscrataiy. 

[FK  Doc  97-26930  FUed  10-»-«7;  8:45  am) 
I  oooc  «n7-et-M 
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DEPARTMENT  OF  ENERGY 

F«d«rai  Energy  Regulatory 
Commission 

IDeelM  He.  RP«7-6-«N| 

Trunkllne  Gas  Company;  Notica  of 
Complianca  Filing 

October  6. 1997. 

Take  notice  that  on  October  1, 1997, 
Trunkllne  Gas  Company  (Trunkllne) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effactive 
November  1, 1997: 

Sixth  Revised  Sheet  Na  155 
Seventh  Revised  Sheet  No.  167 
First  Revised  Sheet  No.  IS^A 
Original  Sheet  No.  1878 
Second  Revised  Sheet  No.  242A 

Trunkline  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
June  11. 1997  in  Docket  No.  RP97-6- 
006,  which  accepted  the  pro  forma  tariff 
sheets  filed  by  Trunkline  on  May  1, 
1997.  That  filing  implemented  the 
standards  promulgated  by  the  Gas 
Indxistry  Standards  Board,  which  were 
adopted  by  the  Commission  in  Order 
No.  587-C  in  Docket  No.  RM96-1-004, 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines.  The 
tariff  sheets  submitted  r^ect  the  pro 
forma  tariff  language  accepted  by  the 
Commission  and  also  incorporate  by 
reference  Standard  4.3.6,  which  was 
proposed  for  inclusion  in  Trunkline's 
tariff  subsequent  to  the  submission  of 
the  pro  forma  tariff  sheets  and  accepted 
by  the  Commission's  letter  order  dated 
July  23. 1997  in  Docket  No.  RP97-6-007 
effective  August  1, 1997. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  luteals 
will  be  considoed  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  CaslieU. 

Secretary. 

(FR  Doc  97-26920  Filed  1&-9-07;  8:45  am) 

■HJJNO  OOK  tnr-ei^ 

DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Raguiatory 
Commlaslon 

[Dodwl  No.  RP97-1S6-004] 

Viking  Gas  Transmission  Company; 
Notica  of  CompiiandlB  Riing 

October  6. 1997. 

Take  notice  that  on  September  30, 
1997.  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  actual  tariff 
sheets: 

Third  Revised  Sheet  No.  40 

First  Revised  Sheet  No.  41A 

Third  Revised  Sheet  No.  49 

Second  Revised  Sheet  No.  51 

Third  Revised  Sheet  No.  87  (incorporating 

Standard  4.3.6) 
Fourth  Revised  Stieet  Na  87  (iocorparating 

Standards  1.2.5. 1.2.7. 1.3.7. 1.3.24-1.3.31. 

1.3.33.  1.3.34,  5.3.22) 

For  Sheet  No.  87  that  incorporat/m 
Standard  4.3.6,  Viking  propose*  an 
effective  date  of  August  1. 1997.  For  the 
remaining  sheets  including  Sheet  No.  67 
that  incorporates  Standards  1.2.5. 1.2.7, 
1.3.7. 1.3.24-1.3.31.  1.3.33. 1.3.24.  and 
5.3.22.  Viking  proposes  an  effective  date 
of  November  1. 1997. 

Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  Letter  Order 
issued  by  the  Office  of  Pipeline 
Regulation,  Rate  Review  Branch  D.  on 
June  11.  1997.  The  June  11.  1997  Letter 
Order  directed  Viking  to  file  actual  tariff 
sheets  when  it  filed  to  comply  with 
Order  No.  587-C.  Standards  for 
Business  Practices  of  Interstate  Natural 
Gas  Pipelines.  Docket  No.  IUVf96-l-004, 
FERC  Regulations  Preambles  131.050 
(1997),  issued  on  March  4, 1997. 

Order  No.  587-C  required  pipelines  to 
make  pro  forma  tariff  filings  to 
implement  the  GISB  practices  and 
standards  by  May  1 ,  1997.  Viking  filed 
prop  forma  tariff  sheets  when  it  made  its 
May  1. 1997,  filing  to  comply  with 
Order  No.  587-C. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 


Commission's  Regulations.  Protests  will 

be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

UisaCMhaii. 

Secretory. 

(FR  Doc  97-26955  Filed  10-»-97:  8:45  am) 

■MJJNQ  oooc  cnT-ei-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Raguiatory 
Commiaaion 

(Dockat  No*.  RP8»-183-«75  and  RP9e-12- 
000] 

Williams  Natural  Qaa  Company;  Notica 
of  Propoaad  Changas  In  FERC  Gas 
Tariff 

October  8.  1997. 

Take  notice  that  on  October  1, 1997, 
Williams  Natural  Gas  Company  (WNG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  data 
of  November  1, 1997: 

Twenty  Third  Revised  Sheet  No.  6A 
Second  Revised  Sheet  Nos.  8E  and  8F 

WNG  states  that  this  filing  is  being 
made  pursuant  to  Article  14,  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  WNG  hereby  submits  its 
fourth  quarter.  1997.  report  to  take-or- 
pay  buyout,  buydown  and  contract 
reformation  costs  and  gas  supply  related 
transition  costs,  and  the  application  or 
distribution  of  those  costs  and  refunds. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be' 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
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must  file  a  motion  to  intqrven^Copies 
of  this  filing  are  on  file  vo^^t'ffieX^ 
Commission  and  are  avail^le  for  public 
inspection  in  the  Public  Reference 

RoOBk  ' 

Lois  D.  Caahell, 

Secntaiy. 

[FR  Doc.  97-28912  Piled  16-9-97;  8:45  am| 

KUMQ  COK  fl^7-«1-M 


.:v.' 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Regulatory  ,i 
Commiaaion 

[Dodwt  No.  RP97-42-007] 

Wyoming  Intaratata  Company;  Notica 
of  Compliarwa  RMng 

October  6, 1997.  -     -■ 

Take  notice  that  on  October  1, 1997. 
Wyoming  Interstate  Company  LTD.  .> 
(WIC),  tendered  for  filing  to  become  part 
of  its  ¥tRC  G^  Tariff,  Second  Revised 
Volume  No.  2,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  be  effective 
November  1, 1997.''  *-■    *; 

WIC  states  that  tbiB  piiriAise  of  this 
compliance  filing  is  to  confirm  WIC's 
tariff  to  requirements  of  the  order  issued 
June  13. 1997  ii\  Docket  No.  RPSi7-4^- 
003  and  Order  No.  387-<l 

Any  person  desiring  to  piiifest  this 
filing  should  filed  a  protest  with  the 
Federal  Energy  Regulatory  Commissioii, 
888  Fiist  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoiaD-CMhail, 
Secretary. 

(FR  Doc.  97-26939  Filed  10-»-S7;  8:45  am] 
■NjjNa  oooc  tm-ot-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Raguiatory 
Commission 

[Doctoi  No.  fVf7-«3-ooq 

Young  Gaa  Storaga  Company  Ltd.; 
Notica  of  Tariff  Complianca  Filing 

October  6. 1997. 

Take  notice  that  on  September  30, 
1997,  Young  Gas  Storage  Company  LTD. 


(Young),  tendered  for  filing  to  become, 
piart  of  its.FERC  gas  Tariff,  Original 
Voliune  No.  1.  tbe  tariff  sheets  listed  in 
Appendix  A -to  the  filing,  to  be  effective 
November  1. 1997. 

Young  statg)  that  l^e  {Hirpose  of  tbis, 
compliance  fuing  is  to  conform  Yoiipg's 
tariff  tOTeqmrements  of  the  order  issued 
July  1, 1997  in  Docket  No.  RP97-q^7-004 
and  Order  No.  5877C 

Any  person  desiring  to  protest  this 
filing  shotird  file  a  protest  wlth^e 
Federal  Energy  .Regulatory  Commissipn, 
888  First  Street.  ILEr^  W^hington,  D.C. 
20426.  in  accordanpe  with  Section 
385.211  of  the  Commission's 
Regulations^  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of  , 
the  Commission's  Regulations.  -Protests 
will  be  considered  by  the  ConuniMion    . 
in  determiaing  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make, 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubiic 
inspection  in  the  Public  Reference 
Room.' 
LoteaCasheU. 

Secataix,'  t 

(FR  Doc.  97-28943  Filed  10-9-97;  8:45  am] 

■LUNG  COM  Cn7-0t-M 


DEPARTM0IT  OF  ENERGY 

Fadarai  Enargy  Raguiatory 
Commiaaion 

[DocKet  No.  ER96-1712-000,  at  aL] 

Florida  Powar  Corp.,  at  al.;  Eiactrte 
Rata  and  Corporata  Raguiation  Rilngs 

Octobers,  1997. 

Take  notice  diat  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  Coiporation 

[Docket  Na  ER96-1712-000) 

Take  notice  that  on  September  12. 
1997,  Florida  Power  Corporation 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

(Comment  date:  October  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  York  SUte  Electric  ft  Gas 
Corporation 

(Docket  No.  ERS7-4621-009) 

Take  notice  that  on  September 
1997,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  Service  Agreements  between 
NYSEG  and  the  parties  listed  below: 

Market  Responsive  Energy,  Inc. 
New  Energy  Ventures,  Inc. 
Equitable  Power  Services  Company 
Williams  Energy  Services  Company 


NYSEG  requests  waiver  of  the 
Commission'^'  sixty-day  notice 
requirements  and  an  effective  date  Of 
September  15, 1997,  for  the  Service      [^ 
Agreements.  NYSEG  has  served  copies  ,^ 
of  the  filing  on  The  New  York  State 
Public-Service  Comnission  and  cm  the 
Customers. 

Comment  date:  October  iO,  1997.  in 
accordance  witb  Standard  I^ragraph  B 
at  the  end  of  this  notice. 

3.  Fitchburg  Gas  and  Electric  l^ght 
rompany 

(Docket  No.  KR9 7-462 2-OOOj 

Take  notice  that  on  September  12, 
1997.  Fftchburg  Ges  and  Electric  Light 
Company  (Fitchburg),  tendered  for  filing 
a  service  agreement  wher^^  it  takes 
service  under  its  own  open  access 
transmission  tariff  presentiy  on  file  witli 
the  Commission  in  Docket  No.  OA9f-' 
635-000. 

Fitchburg  requested  a  Mraiver  of  the 
Commission's  30-day  notice  period, 
proposing  the  service  agreement  to  be 
effective  July  9, 1996.  A  copy  of  Uw 
service  agreem«it  has  also  been  filed 
with  the  Massachusetts  Department  of 
Public  Utilities. 

Quiunent  date:  October  20, 1997,  in 
accordance  with  Standard  Pangraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  PnUic  Sendee 
Corporation 

(Docket  Na  ER97-4624-O00) 

Take  notice,  that  on  September  16, 
1997,  Wisconsin  Public  Service 
Corporation  tendered  for  filing  executed 
service  agreement  with  Western  Power 
Services,  Inc.,  under  its  CS-1 
Coordination  Sales  Tariff. 

Comment  date:  October  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  "^ 

5.  Florida  Power  ft  Light  Company 

(Docket  No.  ER97-4625-000I 

Take  notice  that  on  September  16, 
1997,  Florida  Power  ft  Light  Company  . 
filed  an  imexecuted  Service  Agreement 
with  Oglethorpe  Power  for  service 
pursuant  to  Tariff  No.  1,  for  Sales  of 
Power  and  Energy  by  Florida  Power  ft 
Light  FPL  requests  diat  each  Service 
Agreement  be  made  effective  on  August 
18. 1997. 

Comment  date:  October  20. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Wiaconsin  Public  Service 
Corporation 

[Docket  Na  ER9  7-4626-000) 

Take  notice  that  on  September  16, 
1997.  Wisconsin  Public  Service 
Corporation  tendered  for  filing  executed 
service  agreement  with  National  Gas  &> 
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:LJ>.,itadwitsCS-l 
CooidiiMtkMi  SdH  TacilL 
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loftUsaottoa. 


IpadBit  No.  BK97-4tt7-000| 
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iorflli^captaior 

iLooiMrllla 

Gm  «ad  Bkdite  I 

»GSS. 
'M,19I7.  Ib 
with  Standwd  Pae^nqph  B 
at  tha  aod^  this  noCica. 


punoaiit  to  MCFR  SS.13.  an 
Safirioa  Afraaaaot  oiMkr  WWPi  PBRC 
Elactric  Tariff  Rmriaad  Voluma  Nk».  9 
with  TinaBoek  Plaepla'a  Utiltty  OialricL 
WWP  aaquaali  waivar  of  Am  prioraolioa 


CiMunaitf  data:  Octobar  20. 19B7.  in 
aococdance  with  Standaid  Pwapmfh  B 
atdMaodofdiia 
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data  of  Juna  11. 10B7 
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11. 


>  that  OB  SaplMharlft. 
1907,  Louisvilla  Gaa  and  Blactiic 
GoaqMBjr  lawlnad  for  filing  ooi^aa  of  a 
aatvica  ayaanaot  batwaan  LooiaviUa 
Gaa  and  Blactric  Company  and  Blactric 
Qaariaghouaa.  Inc.  uadar  Rata  CSS. 

Comment  dbte:  Octobar  20. 1997.  in 
accocdanca  with  Standard  Paragraph  B 
at  the  end  of  tiiis  notice. 

Inc. 

COockat  Na  ERa7-4B29-000i 

Take  ootiGa  diat  on  September  16. 
1997,  Goldao  Spread  Electric 
Cooparativa.  Inc.  (Golden  Spread), 
tmdered  its  Special  Pacilitiea 
Agrpmnent  with  Tri-County  Electric 
Cooperative.  Inc.  (Tri-County)  pursuant 
to  S  35.13  of  the  Conunission's 
Regulations.  The  Special  Facilities 
Agraement  between  Golden  Spread  and 
Tri-County  provides  for  the  construction 
and  ownership  of  a  115/12.47  kV 
subatation  to  be  located  outside  of 
Cuymon,  Oklahoma.  The  charges 
associated  with  the  construction  and 
ownership  of  this  bcility  will  be 
recovered  by  Golden  Spread  from  Tri- 
County  pursuant  to  Rider  A  of  Rate 
Schedule  FERC  No.  22.  The  filing  will 
not  effiact  a  rate  increase  or  decrease  to 
Golden  Spread's  Members. 

Copies  of  this  filing  were  served  upon 
Golden  Spread's  jurisdictional 
customers,  the  Public  Utility 
Commission  of  Texas,  and  Uie 
Oldahoma  Corporation  Commission. 

Comment  date:  October  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Waahington  Water  Power 

[Docl»t  No.  ER97-4630-000I 

Take  notice  that  on  September  16, 
1997,  Washington  Water  Power, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 


19. 

1997.  Mnrthaat  UtUMaa 

Coaipany  (NU9GCD.  taodmd  iar  lllii«. 
a  Sarvipa  A^wnent  with  Naw  Bna^gy 
Vaobtiaa.  inc.  QffiV).  undar^a  NU 
^patamQopnpaaiaa' 

.  T«iffMo.9. 
NUSOO  slMaa  that  a  oopjr  of  lUs  lllii« 

mailed  to  NBV. 
NU90O  miaaato  that  tba  Sarrica 
Agnaaaant  haooma  aOactiva  Almost  18. 
1997. 

Octobar  20. 1997.  in 
with  Standard  Par^paphE 
at  die  and  of  this  notice. 


11. 


UUUttaa 


(Dockrt  No.  BIt97-«03Z-000| 

Taka  notice  that  on  S^>tambar  16. 
1997.  Northeast  Utilitiaa  Sarvica 
Company  (NUSOO).  on  behalf  of  its 
operating  affiliatea.  The  Connecticut 
Light  and  Power  Company.  Waatam 
Masaachuaetts  Electric  Company, 
Holyoke  Water  Power  Company, 
Holyoke  Power  and  Electric  Company 
and  Public  Service  Company  of  New 
Hampahira.  tendarad  fior  filing  a  Service 
Agraement  with  Williams  Energy 
Ventiires,  Inc.  (Williams),  under  the 
Northeest  Utilities  System  Companies' 
Sale  for  Resale  Tariff  No.  7.  Mariwt 
Based  Rates.  NUSOO  requests  an 
eSsctive  date  of  August  31. 1997.' 

NUSCO  states  that  a  copy  ol  its 
submission  has  been  mailed  or 
delivered  to  Williams. 

Comment  date:  October  20. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northeast  Utilitiea  Service  Company 

(DoclLet  No.  ER97-4633-000I 

Take  notice  that  on  September  16, 
1997.  Northeast  Utilities  Service 
Company  (NUSCO),  tendered  for  filing, 
a  Sendee  Agreement  with  Williams 
Energy  Services  Company  (Williams) 
under  the  NU  System  Companies' 
System  Power  Sales/Exchange  Tariff  No. 
6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Williams. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  August  31, 
1997. 


1997.  NorthaHt  Ulilttiaa 
Compwy  (NUSCO).  OB  bahdf  of  ita 


MMaacnuaatts  Bladtic  Comjpaiqr, 
Hmypka  Waiar  Ftowar  OoMBanr. 
lio^«lBaPa«varaiidBlsctiic<     ^^. 
and  PubOc  Sarrtoa  Conqiany  nf  Maw' 
Hampahira.  tendarad  far  filing  a  Sarriea 
Apaamant  with  Naw  Bnany  Vantuiaa. 
bkc  (NEV).  undar  die  Noc&aat  UtiUtiaa 
Syatan  Companiaa' Sale  for  Raaala 
TMff  No.  7.  MaAat  Based  Batea. 
NU9CO  vaquaats  an  aOacdva  date  of 
August  16. 1997. 

NUSOO  atataa  dmt  a  copy  of  ita 
submission  haa  been  mailed  or 
datlvarad  to  NBV. 

CoBunent  date:  Octobar  20. 1997.  in 
aocordanca  with  Standard  Par^aph  B 
at  the  and  of  this  notioa. 

15.  NEV.  LX.C.;  NBV  EMt.  LIX.;  NEV 
CaUfanda.  LJ.^.;  NEV  MMwaal. «  »^, 

(Dockat  No.  ER97-4636-00Q:  Dockat  No. 
ER97--te52-000:  Dockat  Na  BR97-46S9-000: 
Oockat  Na  ER97-46S4-000| 

Take  notice  that  on  September  M.   ' 
1997,  NBV.  L.L.C:  NBV  Beat.  L.L.C: 
NEV  California.  L.L.C.:  and  NEV 
Midweat.  L.L.C,  filed  an  AppUcation  ' 
Requeating  Acceptance -of  Propoaed 
Market-Based  Rate  Schedules.  Waiver  of 
Certain  Regulations  and  Blanket 
Approvals.  The  proposed  rate  schedules 
would  allow  each  applicant  to  sell 
capacity  and  energy  to  eligible 
custom«s  at  market-based  rates. 

Comment  date:  October  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Florida  Power  ft  Light  Company 

[Docket  No.  ER97-4637-000] 

Take  notice  that  on  September  17. 
1997,  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  an 
Amendment  Number  Two  to  the 
Network  Service  Agreement  between 
FPL  and  the  Florida  Municipal  Power 
Agency.  This  Amendment  Number  Two 
adds  the  City  of  Vero  Beach,  Florida  as 
a  Network  Member.  FPL  proposes  to 
make  the  Amendment  Number  Two 
effective  August  26, 1997. 

Comment  date:  October  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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17.  Union  Electric  Qorapany 
(Docket  No.  ERB7-463a-000) 

Take  notice  that  ott  September  15, 
1997,  Union  Electric  Cqmp^y  (UE), 
tendered  for  filing  the  Ninth 
Amendment  to  the  Interchange 
Agreement  dated  June  28, 1978, 
between  Associated  Electric 
Cooperative,  Incorporated  and  UE.  UB 
asserts  that  the  Amendment  primarily 
provides  for  the  addition  and 
termination  of  delivery  points  and 
amends  an  intercoim«:tion  point. 

UE  requests  that  the  filing  be 
permitted  to  be  effective  October  1, 
1997. 

Comment  date:  October  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Arizona  Public  Service  Company 

(Docket  No.  ER97-4639-000) 

Take  nqtice  that  on  September  17, 
1997,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  Service 
Agreements  under  APS  FERC  Electric 
Tariff,  Original  Volume  No.  3  with 
Tucson  Electric  Power  Company  and 
Coral  Power,  L.L.C. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation 
Commission,  Tucson  Electric  Power 
Company  and  Coral  Power,-  LX.C 

Comment  date:  October  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-464(MnO) 

Take  notice  that  on  September  17, 
1997,  Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  and  a  Short-Term 
Firm  Transmission  Service  Agreement 
between  NSP  and  Constellation  Power 
Source,  Inc. 

NSP  requests  that  the  Commission 
accept  both  thaagreements  effective 
August  20. 1997,  and  requests  waiver  of 
the  Commission's  notice  requirements 
in  order  for  the  agreements  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  date:  October  20, 1997,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and,18  CFR  385.214).  All  such  motions 
or  prqlasts  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  partiw  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  Cor  public 
mspection.  '  * '*'^'  ' 

LoisD.  CMhril. 
Secretaiy. 

(FR  Doc.  97-20966  Filed  10-9-97;  8:45  am) 
coec  •rt^.ei-^ 


DEPARTMENT  OF  ENERQV 

radoral  Eiwyy  Raquliilofy 
Commlsaion 

Notica  of  Surrandar  of  Ucanaa 

October  8, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  AppUcation:  Surrraadw  of 
License. 

b.  Project  No.:  7664-023. 

c.  Date  Filed:  August  29, 1997. 

d.  Applicant:  Island  Power  Company, 
Inc. 

e.  Name  of  Project:  Clarii  Canyon 
Dam. 

£  Location:  On  Beaverhead  River,  in 
Beaverhead  Coimty,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  Section  791(a)— 825(r). 

h.  Applicant  Contact:  Jay  R.  Bingham, 
President,  Island  Power  Company,  Inc., 
5160  Wiley  Post  Way,  Suite  200,  Salt 
Lake  City,  UT  84116.  (801)  532-2520. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Comment  Date:  November  20, 1997. 

k.  Description  of  Application:  The 
licensee  seeks  to  surrender  its  license 
because  it  is  not  financially  feasible  to 
construct  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protests,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CPR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  mtUI  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 


protests,  or  motions  to  intervene  must 
be  received  on  or  before  thie  specified 
coDunent  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  letter 
"COMMENTS". 

"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
^pUcable,  and  the  P^ject  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  868 
First  Street,  N.E.,  Washington.  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  partictUar  application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
filed  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presimied  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives.  ." 

D. 


Secretaiy. 

(FR  Doc.  97-26910-Filed  10-9-97;  8:45  am) 

■UMQ  cooc  cnr-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  6660  q 

Agancy  Information  Coilaction 
AcUvWaa  Undar  OMB  Raviaw;  Naw 
Souroa  Pafformartca  Standards  for 
Nitrte  Add  Plante 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


In  compliance  with  the 
Paperworii  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  docimient  aimounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  New  Source  Performance 
Standards  for  Nitric  Acid  Plants, 
Subpart  G  OMB  Control  Number  2060- 
0019,  expiration  date:  12/31/97.  The  ICR 
describes  the  nature  of  the  information 
,rfU)llection  and  its  expected  burden  and 
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cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Coounents  must  be  submitted  on 
or  before  November  10, 1997. 
FOR  RIRTHER  MFOWMATKM  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1056.06. 

SUPPLEMENTARY  MPORMATKM: 

Title:  Standards  of  Performance  for 
Nitric  Acid  Plants,  Subpart  G;  0MB 
Control  No.  2060-0019;  EPA  ICR  No. 
1056.06.  This  is  a  request  for  an 
extension  of  a  currently  approved 
coUection. 

Alutiuct:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  part  60.70, 
subpart  G,  Standards  of  Performance  for 
Nitric  Acid  Plants.  This  information  is 
used  by  the  Agency  to  identify  sources 
subject  to  the  standards  and  tb  insure 
that  the  best  demonstrated  technology  is 
being  properly  applied.  The  standards 
require  periodic  recordkeeping  to 
document  process  information  relating 
to  the  sources'  ability  to  meet  the 
requirements  of  the  standard  and  to  note 
the  operation  conditions  under  which 
compliance  was  achieved.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15.  The 
Federal  Register  Notic»  required  under 
5  CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  6/18/97  62  FR  33068);  no 
comments  were  received 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  42  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  include  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  Information. 

Respondents/Affected  Entities:  Nitric 
and  Plants. 


Estimated  Number  of  Respondents: 
32. 

Frequency  of  Response:  semi-annual 
and  on  occasion. 

Estimated  Total  Annual  Hour  Burden: 
1,516  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $3,268,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  miiiiiTijTing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1056.06  and 
OMB  Control  No.  2060-0019  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street.  SW,  Washington,  DC  20460. 
and 

OfBce  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention.  Desk  Officer  for 
EPA  725  17th  Street.  NW. 
Washington,  DC  20530. 
Dated:  October  6, 1997. 

Jampk  UMftur. 

Director,  Regulatory  Information  Divition. 

[FR  Doc.  97-27014  Filed  10-9-97;  8:45  am] 

■UMQOOHi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-690S-3] 

Agency  Information  Colleetion 
ActWttles  Under  OMB  Review;  National 
Emission  Standards  for  Magnetic  Tape 
Manufacturing  Operations 

AQQICY:  Environmental  Protection 
Agency  (EPA). 

hcnOH:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(aKl)(D)],  this  notice  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  40  CFR  part  61  Subpart  EE— 
Magnetic  Tape  Manufecturing 
Operations,  OMB  Control  Number 
2060-0326,  expiration  date:  12/31/97. 
The  ICR  describes  the  natiue  of  the 
information  coUection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  befiore  November  10, 1997. 


FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1678.03. 

SUPPLBMENTARY  MFORMATION: 

Title:  National  Emission  Standards  for 
Magnetic  Tape  Manufecturing 
Operations  (OMB  Control  No.  2060- 
0326;  EPA  ICR  No.  1678.03,  expiring 
12/31/97).  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  The  Administrator  has 
judged  that  Hazardous  Air  Pollutant 
(HAP)  emissions  from  magnetic  tape 
manufecturing  operations  cause  or 
contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welbre.  Owners/ 
operators  of  affected  magnetic  tape 
manufecturing  operations  must  notify 
EPA  of  construction,  modification, 
startups,  shut  downs,  date  and  results  of 
initial  performance  test  and  provide 
semiannual  reports  of  excess  etnissions. 
They  must  also  develop  startup, 
shutdown,  malfunction  plans  and 
develop  a  quality  control  plan  for  their 
continuous  monitoring  system.  Affected 
fecilities  also  must  provide  notification 
of  compliance  status  and  report 
quarterly  monitoring  exceedances. 

In  order  to  ensure  compliance  with 
the  standards  promulgatml  to  protect 
public  health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nui^ber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  imder  5  CFR  1320.8(d), 
soliciting  comments  on  tMs  collection 
of  Information  was  published  on  June 
18, 1997  and  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  7042  person  houn. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  Includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
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and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  peraonnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Magnetic  Tape  Mantifecturing 
Operations. 

Estimated  Number  of  Respondents: 
13. 

Frequency  (^Response:  2. 

Esthnated  Number  of  Responses:  26. 

Estimated  Total  Aimual  Hour  Burden: 
7042  person  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $89,400. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Pleese  refer  to  EPA  ICR  No.  1678.03  and 
OMB  Control  No.  2060-0326  in  any. 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  R^ulatory 

Information  Division  (2137).  401  M 

Street.  SW,  Washington,  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affeira,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  1 7th  Street.  NW, 

Washington.  DC  20503 

Dated:  October  6, 1997. 
Joailik  Ralar, 

Director,  Regulatory  Information  Diviskm. 
[FR  Doc  97-27016  Filed  10-4-97;  8.'45  am) 


ENVIRONMENTAL  PROTKTION 
AQENCY 

PEfl-Fm.-948S-a| 

Environmental  Impact  Statemants  and 
Ragulatlona;  AvallabWty  of  EPA 
Conunanta 

Availability  of  EPA  comments 
prepared  September  08, 1997  Through 
September  12, 1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  OFFICE  OF 
FEDERAL  ACnVITIES  AT(202)  564- 
71653. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact . 


statements  (EISs)  was  published  in  FR 
dated  April  11, 1997  (62  FR  16154). 

Draft  EISs 

ERP  No.  D-BLM-K67044-CA  Rating 
EC2,  Soledad  Mountain  Open  Pit  Leap 
Leach  Gold  Mine  Project,  Construction 
and  Operation,  Plan-of-Operations 
Approval,  Mojave,  Kern  Coimty,  CA. 

Summary:  EPA  expressed 
environmental  concerns  with  the  lack  of 
full  disclosure  of  environmental  impacts 
from  proposed  or  possible  future  sale  of 
aggregate,  underground  mining,  and 
impacts  to  local  water  and  air  quality 
from  mining  and  processing  operations. 

ERP  No.  D-FAA-G12002-NM  Rating 
EC2,  Southwest  Regional  Spaceport 
(SRS)  Development  and  Operation 
Project.  Commercial  Space  Vehicles 
Launching  Facility,  Licensing,  Sierra 
and  Dona  Ana  Coimties,  NM. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  on  land  use 
change,  policy,  and  management 
conflict 

ERP  No.  D-^4PS-K61144-HI  Rating 
LO.  Afe  Kahakal  "Trail  By  the  Sea" 
National  Trail  Study.  Implementation. 
Hawaii  Island,  Hawaii  Coim^,  HL 

Summary:  EPA  expressed  lack  of 
objection  on  the  proposed  project 

ERP  No.  D-SFW-L64045-00  Rating 
LO.  (kizzly  Bear  (Ursus  arctos 
faorribilus)  Recovery  Plan  in  the 
Bitterroot  Ecosystem,  Implementation, 
Endangered  Species  Act,  Proposed 
Special  Rtile  10(j)  EstaUishment  of  a 
hfonessential  Experimental  Population 
of  Grizzly  Bears  in  the  Bitterroot  Area, 
Rocky  Mountain,  Blaine,  Camas,  Boise, 
Clearwater,  Custer,  Elmore.  Idaho. 
Lemhi,  Shoshone. 

Suntmary:  Based  on  an  abbreviated 
review  EPA  does  not  foresee  having  any 
environmental  objeotions  to  the 
proposed  project 

ERP  No.  DA-DOE-K03007-CA  Rating 
EC2.  Petroleum  Production  at  Maximum 
Efficient  Rate,  Updated  Information  for 
the  Sale  of  Naval  Petroleum  Reserve  No. 
1  (NPR-1  also  called  "Elk  Hills") 
Amendment  of  Kern  Counfy  General 
Plan,  Elk  Hills,  Kem  County.  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
projected  air  quality  impacts  with  the 
disposition  of  EPA-regulated 
polychlorinated  biphenyls  in  storage  or 
in  use  at  the  fecility.  and  projected 
impacts  to  biological  resources.  EPA 
asked  to  be  notified  of  the  final 
disposition  of  regulated  PCB  materials 
at  the  facillfy  and  encouraged  the 
Department  of  Energy  to  wrork  with  the 
US  Fish  and  Wildlife  Service  on 
mitigaticm  recommendations  in  the  EIS 
to  reduce  projected  impacts  to  luological 


resources,  particularly  Federally-listed 
species. 

FinalEISa 

ERP  No.  F-AFS-L85287-OR,  Uttle 
River  (DEMO)  Demonstration  of 
Ecosystem  Management  Options  Timber 
Sale,  Implementetion  Umpqua  National 
Forest  North  Umpqua  Ranger  District, 
Douglas  County,  OR. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
conunent  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-NAS-€l200S-00,  Engine 
Technology  Support,  Implementetion, 
With  Emphases  on  Liquid  Ox3rgen  and 
Kerosene,  Advanced  Space 
Transportetion  Program,  Test  Sites: 
Marshall  Space  Flight  Center  (MSFC)  in 
Himtsville,  AL;  Stennis  Space  Center 
(SSC)  near  Bay  St  Louis,  MS  and 
Phillips  Laboratory,  Edward  Air  Force 
Base,CA. 

Surrunary:  EPA  continues  to  prefer  the 
SSC  for  rocket  motor  testing  based  on 
the  lesser  noise  impacts  affecting  private 
jnoperty. 

ERP  No.  FS-AFS-L65202-ID,  Ka^ 
Peak  Timber  Sale  and  Road 
Construction,  Implementetion,  New 
Information  from  Interior  Colimibia 
Basin  Ecosystem  Management  Project 
to  implement  Ecosystem  Restoration 
Treatment,  Bonners  Ferry  Ranger 
District,  Idaho  Panhandle  National 
Foreste,  Boundary  County,  ID. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  Octobn  7, 1997. 


Asaodate  Director,  NEPA  Compliance 

Diviskm,  Office  of  Federal  Activities. 

(FR  Doa  97-27024  FUad  10-9-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AQB«CY 

[BI-FnL-6486-1] 

Binruunmeniai  impaci  oiswmanis! 
NoticaorAvallabiHty 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Injformation  (202) 
564-7167  or  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  September  29, 
1997  Through  October  03, 1997 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  970378.  FINAL  EIS.  AFS.  MT. 
Beeveriieed  Forest  Plan  Riparian 
Amendment,  Implementetion, 
Beaverhead — Deerlodge  National 
Forest  Beaverhead,  Madison,  Silver 


5i^M8 
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Bow,  Deer  Lodge  and  Gallatin 
Counties,  MT,  Due:  November  10. 
1997.  Contact:  Peri  Surenram  (406) 
683—3900. 

EIS  No.  970379.  FINAL  EIS.  AFS.  OR. 
Summit  Fire  Recovery  Forest 
Restoration  Proiect.  Implementation, 
Malheur  National  Forest,  Long  Creek 
Ranger  District,  Grant  County,  OR. 
Due:  November  10,  1997,  Contact- 
Robert  Haounond  (541)  575-3000. 

HS  No.  970380.  DRAFT  US.  AFS.  UT, 
Spruce  Ecosystem  Recovery  Project, 
Implementation.  Dixie  National 
Forest.  Cedar  City  Ranger  District. 
Iron  County.  UT,  Due:  November  24. 
1997,  Contact  Phil  Eisenhauer  (801) 
865-3200. 

EIS  No.  970381,  DRAFT  EIS,  BR,  CA. 
Hamilton  City  Pumping  Plant  Fish 
Screen  Improvement  Pro)ect.  COE 
Section  10  and  404  Psrmits.  Central 
Valley,  BUtte.  Colusa,  Glenn  and 
Tehama  Counties,  CA,  Due:  November 
24,  1997.  Contact  Laurra  Carly  (916) 
934-7066. 

EIS  No.  970382.  DRAFT  EIS.  FHW.  VA, 
Outer  Connector  Study 
Transportation  Improvement,  from  I— 
95,  US  17  and  VA-3,  Funding.  COE 
Section  10  and  404  Permits,  Stafford 
and  Spotsylvania  Counties,  VA,  Due: 
November  28,  1997,  Contact:  Roberto 
Fbnseca-Martinez  (804)  281-5100. 

EIS  No.  970383,  DRAFT  EIS,  MMS,  TX. 
LA.  Western  Planning  Area,  Proposed 
Western  Gulf  of  Mexico  1997-2002  (5- 
Yaar  Program)  Outer  Continental 
Shelf  tOSC)  Oil  uid  Gas  Sales  171, 
174,  177  and  180,  Lease  Offering. 
Offshore  Marine  Environmental  and 
Coastal  Counties/Parishes  of  Texas 
and  Louisiana,  Due:  November  24, 
1997.  Contact  Archie  P.  Melancon 
(703) 787-5471. 

EIS  No.  970384.  DRAFT  EIS.  FHW,  NY. 
Judd  Road  Connector  Transportation 
Improvements,'  Funding  and  COE 
Section  404  Permit,  Village  of  New 
York  Mills.  Towns  of  New  Hartford 
and  Whitesto%vn,  Oneida  County,  NY. 
Due:  November  24.  1997,  Contact 
Harold  J.  Brown  (518)  431-4127. 

EIS  No.  970385,  DRAFT  SUPPLEMENT. 
NOA.  AK.  Juneau  Consolidated 
Facility,  Additional  Information. 
Space  for  the  University  of  Alaska 
FWllMnks  School  of  Fisheries  and 
OOHB  Science  (UAF).  Possible  Site 
Lena  Point.  Fisheries  Management 
Operation,  'Vision  for  2005'.  Juneau. 
AK.  Due:  November  25.  1997.  Cootact 
John  Gorman  (907)  586-7641. 

EIS  No.  970386.  FINAL  EIS.  USN.  DC. 
Naval  Sea  Systems  Command 
Keadquartacs  (NAVSEA),  Base 
Realignment  and  Closuxe  Action. 
Relocation  from  Arlington.  VA  to 
Washington  Navy  Yard  (WNY)  in 


southeast  Washington,  DC,  Due: 
November  10, 1997,  Contact  Hank 
Riek (202) 685-3064. 

EIS  No.  970387,  FINAL  EIS,  FRC,  ME. 
Lower  Penobscot  River  Basin 
Hydroelectric  Project.  Application  for 
Licensing  for  three  hydroelectric 
projects:  Basin  Mills  (FERC  No. 
10981).  Stillwater  (FERC.  No.  2712) 
and  Miiford  (FERC  No.  2534). 
Penobscot  Coimty,  ME.  Due: 
November  10.  1997,  Contact  Ronald 
McKitrick  (202)  219-2783. 

EIS  No.  970388.  SECOND  FINAL 
SUPPLE.  DOE.  NM.  Waste  Isolation 
Pilot  Plant  Disposal  Phase,  Updated 
Information,  Disposal  of  Transuranic 
Waste.  Carlsbad.  NM,  Due:  Novonber 
10. 1997.  Contact  Harold  Johnson 
(505) 234-7349. 

EIS  No.  970389,  FINAL  EIS,  BLM,  NV. 
Florida  Canyon  Mine  Expansion 
Project  and  Comprehensive 
Reclamation  Plan,  Construction  and 
Operadon  of  New  Facilities  and 
Expansion  of  Existing  Gold  Mining 
Operatioiis  in  Imlay  Mining  District. 
Plan-of-Operation  Approval  and 
Right-of-Way  Permit  Issuance, 
Pershing  County,  NV,  Due:  November 
10,  1997,  Contact:  Ken  Loda  (702) 
623-1500. 

Datad:  Octobw  7. 1997. 
B.  Katlwrine  Biggs. 
Associate  Director.  N^A  Comptiaace 
Division.  Office  of  Federal  Activities. 
(FR  Doc.  97-27025  FUed  10-9-97;  8:45  am) 


ENVIRONMENTAL  PROTECTKM 
AGENCY 

PF-7M;  FRL-S74S-6I 

None*  of  Filing  Of  Pwttcid*  Petitfons 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

StJMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
a  regulation  establishing  an  exemption 
from  the  requirement  for  a  tolerance  for 
residues  of  Bacillus  thuringiensis  Cryl. 
Cry2  and  Cry3  classes  of  proteins  and 
the  genetic  material  necessary  for  the 
production  of  these  proteins  in  or  on  all 
raw  agricultural  commocHties.  This 
notice  includes  a  summary  of  the 
petition  that  was  prepared  by  the 
petitioner,  Monsanto  Company. 
DATES:  Comments,  identified  by  the 
dodcet  control  number  PF-768,  must  be 
received  on  or  before  November  10. 
1997. 

AOORESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 


Records  Int^ty  Branch  (7506C), 
Information  Resources  and  Services 
Division,  OfBce  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  #2, 1921  Jefferson  Davis  Hightvay. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket0epamaiI.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INPORMA-nON."  No  confidential 
business  information  should  be 
siibmitted  through  e-mai). 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marVing  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  wdll  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marlcsd 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  Available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  aun.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FUfrmER  MRMMAT10N  CONTACT: 
Mike  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (7501 W). 
Office  of  Pesticide  l^rograms,  U.S. 
Environmental  Protection  Agency.  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number 
5th  floor  CS  #1,  2800  Crystal  Drive, 
Arlington.  VA  22202,  Telephone  No. 
7Q3-30&-8715,  e-mail: 
mendelsohn.mikeAepamail.epa.gov. 
StJPPIXMBITAIIY  MFORMATKM:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA).  21  U.S.C  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  en  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-768) 
(including  comments  and  data 
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submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

Electronic  comments  can  be  sent 
direcUy  to  EPA  at 

opp-oocLufi>painail  apayv 

Electronic  comm«its  must  be 
submitted  as  an  ASCII  file  avoiding.the 
use  of  special  characters  and  any  form 
of  encr3rption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  {PF-7681  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  rbany  Fednal  Depository 
Libraries. 

UstofSnbiecli 

Environmental  protection, 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  29. 1997. 

Director,  Biopesticides  and  Pollution 
Prevention  Division.  C^ice  (^Pesticide 
Pivfftuu$ 

Smnaiaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  4(»(dK3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and. 
meesurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Monsanto  CaB4Mny 

PP7F488a 

EPA  has  received  a  pesticide  petition 
(PP  7F4888)  from  the  Monsanto 
Company,  700  Chesterfield  Parinvay. 
North,  St.  Louis,  MO  63198.  The 
petition  proposes,  pursuant  to  section 
408  of  the  Federal  Food,  Drug  and 
Cosmetic  Act.  21  U.S.C  section  346e 


(d),  to  amend  40  CFR  part  180  by 
establishing  an  exemption  from  the 
requirement  for  a  tolerance  for  residues 
of  the  plant  pesticides  consisting  of 
BtxUtus  thuringiensis  Cryl ,  Cry2.  and 
Cry3  classes  of  proteins  and  the  genetic 
material  necessary  for  the  production  of 
these  proteins  in  or  on  ail  raw 
agricultural  commodities. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regvding 
the  elements  set  forth  in  section 
408(dK2);  however,  EPA  has  not  fiiUy 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additionial  data  may  be  needed 
before  EPA  rules  on  the  petition. 

Mmsanto  has  stated  that  analytical 
methods  of  detection  and  measurement 
of  the  Cryl,  Cry2,  and  Cry3  classes  of 
prcrteins  are  not  needed  since  they  are 
petitioning  for  exemptions  from  the 
requirement  for  a  tolerance  on  the  basis 
of  mammalian  safety. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recenUy  amended  by  the 
Food  Quality  Protection  Act,  Monsanto 
included  in  the  petition  a  sununary  of 
the  petition  and  authorization  for  the 
summary  to  be  pniblished  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  summary  represents  the 
views  of  Monsanto;  EPA,  as  mentioned 
above,  is  in  the  process  of  evaluating  the 
petition.  As  required  by  section  408 
'  (dK3).  EPA  is  including  the  summary  as 
a  part  of  this  notice  of  filing.  EPA  may 
have  made  minor  edits  to  the  summary 
for  the  purpose  of  clarity. 

This  unit  summarizes  information 
cited  by  Monsanto  Company  to  support 
the  proposed  tolerance  exemption  for 
Bat^Uus  thuringiensis  Cryl,  Cry2,  and 
Cry3  classes  of  proteins  and  the  genetic 
material  necessary  for  the  production  of 
these  proteins  when  used  as  plant- 
pesticide  active  ingredients. 

A.  Bacillus  thuringiensis  Cryl,  Ciy2, 
and  Cry3  Protein  Uses 

The  Environmental  Protection  Agency 
(EPA)  has  approved  the  commercial  use 
of  the  Bacillus  thuringiensis  Cry  1  Ab, 
CiylAc,  and  Cry3A  proteins  asr 
expressed  in  genetically  engineered 
com.  cotton,  and  potato,  respectively. 
The  Agency  has  concluded  that  tiiese 
Cry  protein  plant  pesticides  pose  no 
foreseeable  risks  to  human  health  and 
has  granted  exemptions  from  the 
requirement  of  a  tolerance  for  these 
substances.  A  Cry2Aa  plant  pesticide  is 
cuirentiy  tmder  review  at  EPA. 

The  first  Bacillus  thuringiensis  Cry 
protein  exemptions  from  tolerance  were 
limited  to  a  specific  Cry  protein  as 
ejqwessed  in  a  single  crop,  such  as 
Qy3A  in  potato  and  CrylAc  in  cottoiL 


Mate  recently,  in  approving  Monsanto's 
CrylAb  expressed  in  com  (61  FR  40340. 
August  2,  1996)  and  Dekalb's  CrylAc 
expressed  in  com  (62  FR  17720.  April 
11, 1997),  EPA  established  a  broad 
ttderanoe  exemption  for  CrylAb  and 
CrylAc  proteins,  respectively,  in  or  on 
all  plant  raw  agricultural  commoditiea. 

In  the  future,  many  Bacillus 
thuringienas  Cry  proteins  are  expected 
to  be  esqiressed  in  a  wide  variety  of 
plants  for  insect  protection.  This 
petition  provides  the  scientific  bases  for 
the  generic  htunan  health  safety 
determination  that  Cryl.  CryZ.  and  Ciy3 
classes  of  proteins  as  expressed  in 
plants  pose  no  foreseeable  human 
,  health  risks.  Accordingly,  all  Batdllus 
thuringiensis  Cryl,  Cry2,  and  Cry3 
proteins  as  expressed  in  plants  are 
proposed  to  be  exempt  fiom  the 
requirement  for  a  tolerance. 

B.  Product  Identity  and  Chemistry 

Badlhis  thuringiensis  Cry  proteins  are 
named  acccHding  to  their  similarity  to 
established  holotype  proteins.  Cry 
proteins  with  similar  amino  acid 
sequences  are  grouped  together.  Cry 
proteins  witii  tiie  same  Arabic  nuuMral 
(e.g.,  Ciyl)  share  at  least  a  45  percent 
amino  acid  sequence  identity.  Those 
with  the  same  Arabic  numeral  and 
upper  case  letter  (e.g.,  Cryl  A)  share  at 
leest  a  75  percent  sequence  identity. 
The  same  Arabic  nimieral  and  upper 
and  lower  case  letter  (e.g..  CrylAb) 
designates  a  greater  than  95  percrat 
sequence  identity.  Therefore,  one  of  the 
principal  scientific  rationales  for  tiiis 
petition  is  that  it  applies  safety 
conclusions  from  testing  one  or  a  few 
representative  Cry  proteins  to  a  broader, 
but  closely  related,  group  of  proteins 
proteins  that  by  definition  share 
significant  amino  acid  sequence 
idoitity. 

To  qualify  for  an  exemption  from 
tolerance,  amino  acid  sequence  analysis 
data  must  be  provided  to  verify  that  the 
protein  has  been  correctiy  classified  as 
belonging  to  one  of  the  "exempt" 
classes  of  Cry  proteins  (Le.,  Ciyl,  Ciy2, 
or  Cry3).  It  should  also  be  confirmed 
that  the  Cry  protein  exhibits  no 
significant  amino  acid  sequence 
homology  with  known  food  allergrais 
based  (m  a  comparison  with  sequences 
contained  in  public  domain  databases. 
Information  concerning  the  Bacillus 
thuringiensis  holotype  protein 
nomenclature  and  a  continuously 
updated  database  of  Bacillus 
thuringiensis  holotype  proteins  can  be 
found  aa  the  world  wide  web  at  http'7 
/epunix.biols  .susx.ac.  uk/Home/Neil — 
Crickmore/Bt/holo.html. 

To  ensure  that  this  petition  has  broad 
applicability,  it  coven  Bacillus 


53000 


Federal  Register  /  Vol.  62,  No.  197  /  Friday,  October  10,  1997  /  Notices 


thurinffensit  Cry  proteins  that  are 
natunlly  ocoirring  or  that  have  been 
genetically  modified  by  deletion, 
substitution,  and/or  insertion  of  amiBO 
acid  sequences,  provided  that  the 
protein  exhibits  at  least  45  percent 
amino  acid  sequence  identity  with  a  Cry 
protein  from  an  "exempt"  class  of  Cry 
protein.  If  the  protein  has  been  modified 
by  the  insertion  of  amiiu)  acids  from  a 
non-exempt  source  (e.g.,  a  source  other 
than  a  Cryl,  Cry2  or  (^3  protein),  thoee 
inserted  amino  acid  sequences  may 
comprise  no  greater  than  five  percent  of 
the  total  amino  acid  sequence  of  the  Cry 
protein. 

C  MammaUan  Toxicological  Profile 

There  currently  exists  an  extensive 
body  of  scientific  data  demonstrating 
the  safety  of  Cry  proteins.  A  review  of 
the  literature  establishes  that  many 
difEierent  Cry  proteins  have  been 
evaluated  in  a  variety  of  mammjiliTi 
toxicology  tests  over  the  past  35  years. 
No  adverse  effects  have  been  observed 
in  mammals  upon  oral  exposure  to  any 
of  these  Cry  proteins. 

Oral  dietary  exposure  is  the  only 
significant  route  by  which  humans  can 
be  exposed  to  Cry  protein  plant 
pesticides.  Dermal  and  inhalation 
exposures  are  anticipated  to  be 
negligible  because  Qy  proteins  are 
produced  within  the  plant,  are  not 
exuded,  and  are  not  volatile.  To  assess 
the  implications  of  human  dietary 
exposure  to  Bacillus  thuringiensis  Cry 
proteins,  EPA  has  asked  registrants  to 
submit  results  of  an  acute  oral 
mammalian  toxicology  study  (oral  LDjo) 
and  an  in  vitro  digestibility  study  These 
tests  have  been  conducted  using  a 
microbially  prodi^ed  Bacillus 
thuringiensis  protein  that  has  been 
shown  to  be  equivalent  to  the  plant- 
expressed  protein. 

No  treatment-related  adverse  effects 
have  been  observed  in  any  of  the  acute 
oral  mammalian  toxicity  studies 
conducted  with  microbially  produced 
CrylAb,  CiylAc.  CryZA,  and  Cry3A 
proteins.  Six  oral  gavaga  studies  in  mice 
established  the  LDjo  to  be  >3,280  mg/kg 
to  >5,200  mg/kg  for  these  proteins. 
Based  on  these  results  there  is  a  safiety 
CKtor  of  greater  than  50,000  for  human 
dietary  expoaure  to  CrylAb  and  CrylAc 
proteins  in  com  or  cottonseed,  greater 
than  one  million  fior  CrySA  protein  in 
potato,  and  greater  than  two  million  for 
CrylAc  protein  in  tomato.  Because  all  of 
the  testing  of  Bacillus  thuringiensis 
plant  pesticides  has  yielded  negative 
results,  no  further  maitimaliiin 
toxicology  testing  (beyond  acute  and 
digestibility  studies)  has  been  required 
to  support  registration  and  exemptions 
from  tolerance. 


The  no  observed  efiiect  level  (NOEL) 
for  CrylAb  was  >  0.45  mg/kg/day  in  a 
28-day  repeated  dose  oral  toxicity  study 
in  mica  and  >  0.06  mg/kg/day  in  a  31- 
day  repeated  dose  study  in  rabbits. 
Treatment  doses  in  the  28-day  and  31- 
day  studies  were  estimated  to  be  1 ,000 
to  4,000  times  the  maximum  anticipated 
human  exposure  from  consuming 
tomatoes  genetically  engineered  to 
produce  QylAb  (Notebom  et  al.  Food 
Safety  of  Transgenic  Tomatoes 
Expressing  the  Insecticidal  Crystal 
Protein  Ci^lAb  from  Bacillus 
thuringiensis  and  the  Marker  Enzyme 
APH(3')  n.  Med.  Fee.  Landbouww. 
Univ.  Gent,  58/4b.  1993).  Based  on  the 
lack  of  toxic  effects  and  the  large 
margins  of  safety  for  both  acute  and  30- 
day  exposures,  these  Cry  proteins  pose 
no  fdrmeeable  risks  to  human  health. 
Moreover,  these  proteins  are  unlikely  to 
cause  endocrine  effects  because  they 
exhibit  no  structural  or  functioiud 
similarity  to  estrogen  or  estrogen-mimic 
compoimds.        , 

EPA  has  stated  that  when  proteins  are 
toxic,  they  are  kno%vn  to  act  via  acute 
mechanisms  and  at  very  low  dose  levels 
(S)oblad  et  ai.  "Toxicological 
Considerations  for  Protein  Components 
of  Biological  Pesticide  Products," 
Regulatory  Toxicology  and 
Pharmacology.  15:3-9, 1992).  The  Cry 
proteins  tested  so  Car  are  judged  to  be 
nontoxic  to  mammals.  Monsanto 
believM  that  the  acute  toxicity  data  on 
these  representative  Cry  proteins  and 
the  extensive  data  base  on  microbial 
Bacillus  thuringiensis  products  supports 
a  broader  conclusion:  All  Cry  proteins 
classified  by  their  amino  acid  sequence 
to  be  Cryl,  Cry2,  or  Cry3  are  highly 
unlilwly  to  be  toxic  to  humans. 

In  the  future,  crops  may  be  modified 
to  express  significantly  higher  levels  of 
Cry  proteins  than  are  expressed  in  the 
currently  commercialized  varieties.  This 
does  not  alter  the  favorable  safety 
conclusions  for  Cry  proteins.  The 
existing  toxicology  studies,  showing  no 
effiscts  at  the  limit  dose,  would  still 
support  the  exemption  from  the 
requirement  for  a  tolerance  and  the 
conclusion  that  a  tolerance  is  not 
necessary  to  protect  human  health. 

Further  scientific  evidence  for  the 
safiety  of  Cry  proteins  is  that  they  have 
been  shown  to  be  rapidly  degraded 
under  coiulitions  simulating  the  human 
gastrointestinal  tract.  Results  of  seven  in 
vitro  assays  conducted  with 
representative  Cryl,  Cry2,  and  Cry3 
proteins  indicate  that  the  proteins  are 
rapidly  degraded,  usually  within  30 
second*.  These  results  support  the 
broader  conclusion  that  members  of 
these  group*  of  Cry  proteins  (that  share 
significant  amino  add  sequence 


identity)  are  likely  to  be  rapidly 
degraded  following  ingestion  by 
humans. 

The  demonstrated  rapid  degradation 
of  Cry  protein  following  ingestion 
minimizes  the  potential  for  an  allergenic 
reaction.  By  comparison,  food  allergens 
generally  persisted  in  the 
gastrointestinal  model,  whereas 
common  food  proteins  with  no 
allergenic  history  degraded  rapidly  in 
simulated  gastric  fluid  (Metcalfe  et  al. 
"Assessment  of  the  Allergenic  Potential 
of  Foods  Derived  from  Genetically 
Engineered  Crop  PIants."Cnticay  Rev.  in 
Food  Science  and  Nutrition,  36(s):Sl65- 
S186, 1996).  Searches  of  allergen 
sequence  databases  have  shown  no 
sig^iificant  matches  with  the  Cry 
proteins.  Cry  proteins  do  not  share 
characteristics  often  exhibited  by  known 
food  allergens.  Unlike  many  known 
food  allergens,  the  Cry  proteins  as 
expressed  in  plants  are  present  in 
relatively  low  concentrations,  and  are 
heat  labile.  In  addition,  in  the  greater 
than  30  year  history  of  commercial  use, 
there  have  been  no  reported  cases  of 
allergenic  reactions  to  the  microbial 
Bacillus  thuringiensis  products  (61  FR 
40430,  August  2, 1996). 

Results  of  testing  microbial  Baallae 
thuringiensis  preparations  for  oral 
mammalian  toxicity  over  the  past  35 
years  demonstrate  the  total  lack  of 
acute,  subchronic,  and  chronic  oral 
toxicity  associated  with  Bacillus 
thuringiensis  microbial  pesticides. 
These  findings  are  directly  relevant  to 
this  petition  because  these  microbial 
preparations  contain  genes  encoded  for 
the  production  of  at  least  four  different 
classes  of  Cry  proteins,  including  seven 
Cryl  proteins  and  two  each  of  the  Cry 2, 
and  &Y3  proteins. 

Bacillus  thuringiensis  microbial 
products  were  first  registered  in  1961 
and  have  been  applied  continuously 
since  then  for  an  expanding  number  of 
uses  in  agricrdture,  disease  vector 
control,  and  forestry.  No  reports  of 
adverse  effects  have  involved  or 
implicated  Cry  proteins  as  the  causative 
agent,  nor  have  any  of  these  effiects  been 
considered  significant  in  view -of  the 
quality  assurance  safeguards  that  are  in 
place  for  microbial  products.  Moreover, 
in  establishing  the  existing  tolerance 
exemptions  for  Cry  protein  plant 
pesticides,  EPA  has  stated  that  FIFRA 
section  6(a)2  reports  claiming  allergic 
reactions  "were  not  due  to  Bacillus 
thuringiensis  itself  or  any  of  the  Cry 
toxins." 

The  genetic  material  necessary  for  the 
production  of  Bacillus  thuringiensis  Cry 
proteins  are  nucleic  acids  (DNA)  which 
comprise  the  genetic  mntariaj  encoding 
the  proteins  and  the  regulatory  r^ions 
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associated  with  the  genes.  Regulatory 
regions  are  the  genetic  material  that 
control  the  expression  of  the  genetic 
material  encoding  the  Cry  proteins,  such 
as  promoters,  terminators,  introns,  and 
enhancers.  DNA  is  common  to  all  forms 
of  plant  and  animal  life,  and  there  are 
no  known  instances  of  where  nucleic 
acids  have  been  associated  with  toxic 
effects  related  to  their  consumptioiL  No 
mammalian  toxicity  is  expected  from 
dietary  exposure  to  the  genetic  material, 
necessary  for  the  production  of  any 
Bacillus  thuringiensis  proteins, 
including  the  Cryl,  Cry2,  and  CrjrS 
classes  of  proteins.  EPA  has  also 
proposed  an  exemption  from  die 
requirement  for  a  tolerance  for  residues 
of  nucleic  acids  produced  in  plants  as 
part  of  a  plant  pesticide  active 
ingredient  (59  FR  60542,  November  23, 
1994). 

D.  Aggregate  Exposure 

Exposure  to  Ciyl,  Cry2,  and  C^3 
proteins  via  dermal  exposiire  or 
inhalation  is  unlikely  given  that  these 
plant  pesticides  are  contained  in  the 
plant,  are  not  exuded  and  are  not 
volatile.  Therefore,  worker  and 
bystander  exposure  resulting  fitim  plant 
pesticides  will  be  negligible,  and  would 
be  unlikely  to  add  measurably  to  any 
worker  or  bystander  exposure  resulting 
from  microbial  or  othw  Bacillus 
thuringiensis  formulations.  Movement 
of  the  plant  pesticides  to  drinking  water 
is  highly  unlikely  given  that  Qy 
proteins  are  known  to  rapidly  degrade 
in  the  soil. 


E.  Cumulative  Exposure 

Consideration  of  a  common  mode  of 
toxicity  is  not  appropriate  given  that 
there  is  no  indication  of  mammalian 
toxicity  of  Cry  proteins  in  microbial  or 
other  formulations  and  no  informstion 
that  indicates  that  toxic  effects  would  be 
cumulative  with  any  other  compounds. 
Mammals  are  not  susceptible  to  Cry 
proteins.  This  may  be  explained,  Ln  part, 
by  the  fact  that  conditions  required  for 
the  complex  steps  in  the  mode  of  action 
do  not  exist  in  mammals.  As 

anticipated,  iinmiinnrytnrliftinimi 

analyses  of  Cryl  A  have  revealed  no 
comparable  binding  sites  in  miimmnU 
Monsanto  is  not  aware  of  any  other 
substances  that  may  be  related,  via  a 
common  mechanism  of  toxicity,  to  the 
proteins  that  are  the  subject  of  the 
proposed  exemption. 

F.  Safety  Determination 

1.  U.S.  population  in  general.  The 
lack  of  toxicity  and  the  rapid 
digestibility  of  Cry  proteins  provides 
evidence  for  the  lack  of  toxicity  and 
allergenicty  and  supports  an  exemption 


from  the  requirement  of  a  tolerance  for 
the  Bacillus  thuringiensis  Cryl,  Cry2, 
and  Cry3  classes  of  proteins.  These 
proteins  have  been  used  in  microbial 
insecticide  formulations  that  have  been 
registered  by  theiEPA  and  commercially 
available  since  the  early  1960s. 
Accordingly,  the  available  information 
supports  a  finding  that  there  is  a 
reasonable  certainty  that  no  harm  will 
residt  to  the  U.S.  {jopulation  in  general 
form  aggregate  dietary  exposure  to  the 
Cryl,  Cry2,  and  Crv3  classes  of  proteins. 

2.  Infants  and  Children.  Bacillus 
thuringiensis  Cry  proteins  are  expressed 
in  plants  to  protect  the  plant  from  insect 
damage.  Therefore,  nondietary  exposure 
to  infimts  and  children  is  not  expectod. 
The  lack  of  toxicity  of  Cry  proteitas  and 
history  of  safe  use  of  Bacillus 
thuringiensis  microbial  pesticides 
provides  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  dietary  exposure  to  Cryl, 
Cry2,  and  Cry3  classes  of  proteins. 
Accordingly,  there  is  no  need  to  apply 
an  additional  safety  fector  for  infants 
and  children. 

G.  Existing  Tolerances 

Exemptions  &t>m  the  requirement  for 
a  tolerance  have  been  granted  by  EPA 
for  CrylAb  and  QylAc  and  the  genetic 
material  necessary  for  their  production 
in  all  plant  raw  agricultural 
commodities  (61  FR  40340,  August  2, 
1996  and  62  FR  17720,  April  11, 1997, 
respectively)  and  for  Cry3A  and  the 
genetic  material  necessary  for  its 
production  in  potatoes  (60  FR  21725, 
May  3. 1995).  ••-?,.«.- 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«Me-7I 

Agency  Information  Collection 
ActivitiM;  0MB  Responses 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


This  notice  announces  the 
Office  of  Management  and  Budget's 
(0MB)  responses  to  Agency  clearance 
requests,  in  compliance  vrith  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et,  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  uiiless  it  displays  a 
cunently  valid  OMB  control  number. 
The  OMB  control  numbers  fat  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 


FOR  FURTHER  NTOWHATION  CONTACT: 
Sandy  Farmer  (202)  260-2740,  pie 
refer  to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

SUPPLBiBfrARY  INFORMATION: 

OMB  Re^woaes  to  Agency  Clearaaoe 
Requeals 

(M^  Approvals 

EPA  ICR  No.  1495.04;  FIFRA 
Reregistration  Fees;  was  approved  09/ 
19/97;  OMB  No.  2070-0101;  expires  09/ 
30/2000. 

EPA  ICR  No.  0940.15;  Ambient  Air 
Quality  Surveillance  Revision;  was 
approved  09/30/97;  OMB  No.  2060- 
0084;  expires  03/31/99. 

EPA  ICR  No.  0184.05;  Vehicle 
Emission  Control  Defect  Survey 
Questioimaire;  was  approved  08/27/97; 
OMB  No.  2060-0047;  expires  08/31/ 
2000. 

EPA  ICR  No.  1680.02;  Combined 
Sewer  Overflow  Policy;  was  approved 
09/19/97;  OMB  No.  2040-0170;  expires 
09/30/2000. 

EPA  ICR  No.  0783.36;  Application  for 
Motor  Vehicle  Emission  Certification 
and  Fuel  Economy  Labeling,  SFTP 
Amendment;  was  approved  08/27/97; 
OMB  No.  2060-0104;  expires  08/31/98. 

EPA  ICR  No.  1810.01;  Obtaining 
Unbilled  Grant  Expenses  from  Grant 
Recipients;  was  approved  09/15/97; 
OMB  No.  2030-0037;  expires  09/30/ 
2000. 

EPA  ICR  No.  1797.01;  NSPS  for 
Petroleum  Storage  Liquid  Vessels— 40 
CFR  60,  Subpart  K;  was  approved  09/ 
22/97;  OMB  No.  2020-0009;  expires  09/ 
30/2000. 

EPA  ICR  No.  1204.07;  Submission  at 
Unreasonable  Adverse  Effiects 
Information  under  FIFRA  Section 
6(a)(2);  was  approved  09/24/97;  OMB 
No.  2070-0039;  expires  09/30/2000. 

EPA  ICR  No.  0278.06;  Supplemental 
Distribution  of  a  Registered  Pesticide 
Product;  was  approved  09/19/97;  OMB 
No.  2070-0044;  expires  09/30/2000. 

EPA  ICR  No.  1214.04;  Pesticide 
Product  Registration  Maintenance  Fee; 
was  approved  09/19/97;  OMB  No.  2070- 
0100;  expires  09/30/2000. 

EPA  ICR  No.  0155.06;  Certification  of 
Pesticide  Applicators — 40  CFR  Part  171; 
was  approved  09/30/97;  OMB  No.  2070- 
0029;  expires  09/30/2000. 

EPA  ICR  No.  1230.09;  Prevention  of 
Significant  Deterioration  Non- 
Attainmont  Area  New  Source  Review; 
was  approved  09/30/97;  expires  09/30/ 
2000. 

EPA  KR  No.  1038.09;  bivitation  for 
Bids  and  Request  for  Proposals;  was 
approved  09/30/97;  OMB  No.  2030- 
0006;  expires  09/30/2000. 


"•'"TV'i'l 
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Notice  of  Short  Tenn  Extensions 

EPA  ICR  No.  1718.01;  Regulations  for 
Fuels  and  Fuels  Additives,  Fuel  Quality 
Regulations  for  Plighway  Diesel  Fuel 
Sold  in  1993  and  Later  Calendar  Years 
(Intmm  Final  Rule):  OMB  No.  2060- 
0308;  expiration  date  was  extended 
from  10/31/97  to  03/31/98. 

EPA  KK  No.  1425.03;  Application  for 
Reimbursement  of  Local  Governments; 
OMB  No.  2050-0077;  expiration  date 
was  extended  from  9/30/97  to  03/31/98. 

Dated:  October  6. 1997. 


Division  Dinctor,  Regulatoiy  Jnfonnatkm 

Division. 

IFR  Doc  97-27015  Filed  llM>-47;  8:45  am) 
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I  Program  Raqulrements;  Revision 
01  Ihs  Approvod  National  Pollutant 
DIscharga  Elimination  System 
(NPOES)  Program  In  Oklahoma 


n  Environmental  Protection 
Agency. 

ACTION:  Notice  of  revision  of  the 
Oklahoma  Pollutant  Discharge 
Elimination  System  under  the  Clean 
Water  Act. 


:  The  Environmental  Protection 
Agency  (EPA),  Region  6,  provides  notice 
that  the  approved  program  for  the  State 
of  Oklahoma  under  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program  has  been  revised.  The 
requirements  for  revising  authorized 
state  programs  are  found  in  Voliune  40 
Code  of  Federal- Regulations  (CFR) 
section  123.62.  The  revised  program 
provides  Oklahoma  Department  of 
Environmental  Quality  (ODEQ)  the 
authority  to  issue  general  permits  undw 
the  OPDES  permitting  program;  and 
changes  the  enforcement  program  to 
include  authority  for  the  Oklahoma 
Ordinance  Woriu  Authority  (OOWA). 
DATES:  This  revision  was  approved  by 
the  EPA  Region  6  Administrator  on 

11.1997. 

:  The  revised  CHJahoma 
program  documents  are  available  to  the 
public  during  normal  business  hours, 
Monday  throu^  Friday,  excluding 
holidays,  at* 

EPA  Region  6. 12th  Floor  Library.  1445 
Ross  Avenue.  Dallas.  Texas  75202. 
(214)665-7513 

(H)EQ  Headquaitas.  Department  of 
Environmental  Quality,  Water  Quality 
Division.  1000  N.E.  10th  Street. 


Oklahoma  City,  Oklahoma  73117- 

1212. 
FOR  FURTHEII  MFORMATION  CONTACT:  Ms. 
Wilma  Turner  at  the  EPA  address  listed 
above  or  by  calling  (214)  665-7516;  or 
Norma  Aldridge  at  the  ODEQ  address 
listed  above  or  by  calling  (405)  271- 
5205. 

Part  or  all  of  the  State's  revised 
program  (which  comprises 
approximately  2260  pages)  may  be 
copied  at  the  ODEQ  o^e  in  Oklahoma 
City,  or  EPA  ofBce  in  Dallas,  at  a 
minimal  cost  per  page.  A  paper  copy  of 
the  entire  submission  may  be  obtained 
bom  the  ODEQ  office  in  Oklahoma  City 
for  a  $339  fee  (the  cost  of  the  changed 
pages  only  is  $121.55).  An  electronic 
copy  of  the  documents  stored  on 
computer  disk  will  be  provided  at  no 
cost  to  interested  parties  who  supply 
three  disks  to  ODEQ  for  that  purpose, 
with  a  self-addressed,  stamped  mailing 
container.  The  disks  must  be  new.  3.5" 
high  deiMity/double-sided  microdisks. 
The  dociunents  will  be  copied  to  the 
disks  in  WordPerfect  6.0. 
SUPKBWNTARY  MFOMIATION:  Section 
402  of  the  Clean  Water  Act  (Act)  created 
the  NPDES  program  under  which  EPA 
may  issue  permits  for  the  point  source 
discharge  of  pollutants  to  Mraters  of  the 
United  States  imder  conditions  required 
by  the  Act.  Section  402  also  provides 
that  Q*A  may  authorize  a  State  to 
administer  an  equivalent  state  program 
upon  a  showing  the  State  has  authority 
and  a  program  sufficient  to  meet  the 
Act's  requirements. 

The  approved  state  program,  i.e.,  the 
Oklahoma  Pollutant  Ehscharge 
Elimination  System  (OPDES)  program, 
is  a  partial  program  which  operates  in 
lieu  of  the  EPA  administered  NPDES 
program  pursuant  to  section  402  of  the 
CWA.  The  OPDES  program  is 
administered  by  the  Oklahoma. 
Department  of  Environmental  Quality 
(ODEQ).  The  basic  requirements  for 
revising  approved  state  programs  are 
listed  in  40  CFR  section  123.62.  EPA 
Region  6  considers  the  documents 
submitted  by  the  State  of  Oklahoma 
complete  at  the  time  of  this  notice  and 
believes  they  comply  with  the 
regulations  found  at  40  CFR  part  123. 
These  changes  to  the  Oklahoma  program 
were  explained  in  the  Federal  Roister 
Notice  (61  FR  65047)  approving  the 
OPDES  program,  and  are  not  coi.'iidered 
to  be  significant  Therefore.  EPA  has 
approved  the  OPDES  program  revision 
as  described  by  the  Oklahoma 
Department  of  Environmental  Quali^. 
As  of  this  Notice  EPA  will  transfw 
administration  of  its  general  permits  to 
ODEQ  [except  for  those  discharges 
which  are  not  under  the  jurisdiction  of 


ODEQ,  see  Scope  and  Summary  of  the 
OPDES  Permitting  Program  in  61  FR 
65047). 

rhang—  to  the  Approved  OPDES 
Documents 

The  Federal  Register  Notice  of  EPA's 
approval  of  the  OPDES  program  (61  FR 
65047)  restricted  approval  of  the  OPDES 
program  with  respect  to  enforcement 
authority  for  the  Oklahoma  Ordinance 
Works  Authority  (OOWA)  facility,  and 
ODEQ's  general  permitting  authority: 

"5.  Oklahoma  Ordinance  Works 
Authority  (OOWA).  EPA  will  retain 
enforcement  authority  for  OOWA 
(NPDES  permit  No.  OK0034568), 
located  in  Pryor.  Oklahoma,  and  all 
industries  served  by  this  facility.  ODEQ 
is  legally  responsible  for  implementing 
the  pretreatment  program  at  OOWA. 

6.  Authority  over  EPA  issued  general 
permits:  EPA  will  retain  authority  to 
administer  general  permits  in 
accordance  with  40  CFR  123.1.  As 
explained  in  the  Federal  "■g'^'T*  Notice 
proposing  approval  of  the  OPDES 
program.  Oklahoma  is  revising  its 
statutes  and  regulations  to  provide  the 
Executive  Director  of  the  Oklahoma 
Department  of  Environmental  Quality 
with  the  full  authority  to  issue  general 
permits  under  the  OPDES  program.  This 
revision  of  Oklahoma  Law  is  to  ensure 
that  the  Oklahoma  general  permitting 
program  is  consistent  with  the 
requirements  of  40  CFR  123.25(c)?' 

ODEQ  has  now  restructured  its 
oversight  of  the  OOWA  facility's 
pretreatment  program  to  ensure 
separation  of  responsibility  from  its 
NPDES  enforcement  activities.  The 
Memorandimi  of  Agreement,  the 
Program  Description  and  the 
Enforcement  Management  System  have 
been  changed  to  reflect  these 
separations  of  responsibilities  from  each 
other.  These  changes  in  responsibility 
and  procedures  are  reflected  in  those 
doctiments  and  are  available  to  the 
public. 

With  regard  to  general  permitting 
authority,  the  State  of  Oklahoma  has 
revised  its  statutes  to  provide  the 
Directm-  of  ODEQ  with  the  authority  to'* 
issue  general  permits  in  a  manner 
consistent  witii  the  requirements  of  40 
CFR  part  123.  The  revision  of 
Oklahoma's  statutes  was  done  through 
that  State's  public  legislative  process. 
The  program  dociunents  (i.e.,  the 
Memorandum  of  Agreement,  the 
Program  Description  and  the  Attorney 
General's  Statement)  have  been  revised 
to  reflect  this  new  authority  and 
procedures.  These  changes,  along  with 
the  new  statutory  authority  are  available 
to  the  public. 


In  the  interim  EPA  has  continued  t6 
administer  the  general  permits  which  it 
had  issued  or  proposed  prior  to  1996 
program  authorization  in  Oklahoma. 
Permittees  under  those  general  permits 
will  be  notified  that  administration  of 
those  general  permits  is  being 
transferred  to  the  State  agency.  The 
address  for  Notices  of  Intent  and 
Termination  and  compliance  data  under 
those  general  permits  which  are  to  be 
transfered  to  the  state  will  be:  ODEQ 
Water  Quality  Division,  10th  floor,  1000 
N.E.  10th  Street,  Oklahoma  Qty, 
Oklahoma  73117-1212. 

Questions  on  those  general  permits 
should  be  directed  to  Dave  Farrington  of 
the  ODEQ.  Mr.  Farrington  may  be 
contacted  at  the  address  above  or  by 
telephoning  (405)  271-5205  ext.  118. 

An  additional  change  has  been  made 
to  the  MOA  that  clarifies  ODEQ's 
authority  over  Standard  Indiistrial 
Classification  (SIQ  Code  13.  This 
change  to  the  MOA  clarifies  that  ODEQ 
is  the  permitting  authority  over  SIC 
groups  1321  and  1389  where  the 
discharges  are  not  associated  with  an 
expl<»ation  or  production  site.  This  is  a 
specific  clarification  of  the  scope  of  the 
program  as  listed  below  in  part  2. 

Sctqw  of  the  OPDES  Program  and 
Clarifications  on  EPA  Authority  and 
Overaiglit 

EPA  continues  to  be  the  NPDES 
authority  for  the  following  discharges: 

1.  Agricultural  industries  r^ulated  by 
the  Oklahoma  Department  of 
Agriculture  including  concentrated 
animal  fseding  operations  and 
silvicvdture.  EPA  will  remain  the 
NPDES  permitting  authority  for  all  point 
source  discharges  associated  with 
agricultural  production,  services, 
silviculture,  fised  yards,  livestock 
markets  and  anjirml  wastes. 

2.  Oil  and  Gas  exploration  and 
production  related  industries  and 
pipeline  operations  regulated  by  die 
Oklahoma  Corporation  Commission. 
EPA  will  retain  NPDES  authority  over 
these  industries  and  their  discharges  to 
surface  waters  of  the  state. 

3.  Discbarges  in  Indian  Country.  The 
State  of  Oklahoma  does  not  seek 
jurisdiction  over  Indian  Country.  EPA 
will  retain  NPDES  authority  to  regulate 
discharges  in  Indian  Country  (as  defined 
in  18  U.S.Q  1151).  The  State  of 
Oklahoma  has  undertaken  steps  to 
revise  regufation  252:605-l-3(c) 
clarifying  ODEQ  does  not  seek  to  issue 
authorized  OPDES  permits  to  discharges 
in  Indian  Country.  EPA  and  ODEQ  will 
work  together  with  tribal  authorities  to 
resolve  questions  of  permitting 
authority  for  individual  discharges. 


4.  Discharges  of  radioactive  materials 
regulated  by  the  faderal  government  (i.e. 
those  radioactive  materials  covered  by 
the  Atomic  Energy  Act  of  1954,  as 
amended  (42  U.S.C.  2011  et.  seq.)].  El^A 
does  not  have  the  authority  to  approve 
the  OPDES  program  to  regulate 
radioactive  wastes  governed  by  the 
Atomic  Energy  Act.  The  regulatory 
authority  for  radioactive  materials  will 
remain  under  the  jurisdiction  of  the  U.S. 
Department  of  Energy  and  the  Nuclear 
Regulatory  Commission.  [Some 
industrial  discharges  which  contain 
very  low  level  radioactive  wastes  (e.g., 
manufactiuers  of  watches  may  discharge 
trace  amounts  of  radium,  and  hospital 
wastes  sometimes  contain  iodine 
isotopes)  are  not  regxilated  undn-  the 
Atomic  Energy  Act  and  may  be 
regulated  by  EPA;  upon  authorization  of 
the  OPDES  program,  the  authority  to 
regulate  those  discharges  may  become 
the  responsibility  of  ODEQ.) 

5.  Status  of  applications,  proposed 
permits,  contested  permit  actions,  and 
unresolved  EPA  eiiforcement  actions: 
Except  for  the  files  listed  below,  all 
pending  NPDES  pnmit  applications  and 
issued  NPDES  permits  under 
jurisdiction  of  ODEQ  were  transferred  to 
Oklahoma.  In  accordance  with  the 
signed  MOA,  EPA  retains  temporary 
authority  for  all  proposed  permits  until 
final  issuance:  permits  contested  under 
evidentiary  hearing  proceedings  until 
those  are  resolved;  and  compliance  files 
and  authority  for  all  open  enforcement 
orders  imtil  such  time  as  ODEQ  has 
issued  parallel  orders  or  EPA  has 
resolved  the  enforcement  action. 

Other  Federal  SUtntss 

A.  National  Historic  Preservation  Act 

EPA,  ODEQ  and  the  State  Historic 
Preservation  Officer  consulted  under  the 
requirements  of  section  106  of  the 
National  Historic  Preservation  Act 
(NHPA)  on  the  original  approval  of  the 
OPDES  program.  [Regulations  outlining 
the  requirements  of  a  section  106 
consultation  on  a  federal  imdertaking 
are  found  at  36  CFR  part  800.)  In  the 
consultation,  EPA,  the  SHPO  and  ODEQ 
outlined  procedures  by  which  the  SHPO 
will  confer  on  permit  actions  likely  to 
affect  historic  properties.  These 
processes  are  reflected  in  a 
memorandun^  of  understanding  signed 
by  EPA  and  the  SHPO  on  EPA's 
oversight  role  and  objection  procedures 
on  permits  when  the  two  state  agencies 
can  not  agree  on  the  protection  of 
historic  properties.  The  EPA/ODEQ 
MOA  includes  conditions  for  EPA  and 
ODEQ  to  follow  to  ensure  that  the 
requirements  of  the  consultation  with 
the  SHPO  are  met  Based  on  the 


previous  consultation,  EPA  believes  that 
this  program  revision  will  not  have  any 
effect  on  historic  properties  or  sites 
listed  or  eligible  for  listing  in  the 
National  Roister  of  Historic  Places. 
EPA  has  provided  notice  of  diis  program 
revision  to  the  SHPO. 

B.  Endangered  Species  Act 

EPA,  ODEQ  and  the  U.S.  Fish  and 
Wildlife  Service  considted  under 
section  7  of  the  Endangered  Species  Act 
(ESA)  on  the  original  approval  of  the 
OPI^S  program.  Regulations 
controlling  consultation  under  ESA 
section  7  are  codified  at  50  CFR  part 
402.  In  the  consultation,  EPA.  the 
Service,  and  ODEQ  outlined  procedures 
by  which  ODEQ  and  FWS,  will  confer 
on  permits  which  are  likely  to  affect 
federally  listed  species.  These  processes 
are  reflected  in  a  Memorandum  of 
Understanding  between  the  State  and 
FWS.  In  addition,  a  consultation 
agreement  was  reached  between  EPA 
and  FWS  on  EPA's  oversight  role  and 
objection  procedures  when  ODEQ  and 
FWS  cannot  agree  on  the  protection  of 
species  in  an  individual  State  permit 
action.  These  conditions  are  reflected  in 
the  EPA/ODEQ  MOA.  Based  on  the 
previous  considtation,  EPA  believes  this 
proposed  revision  of  the  OPDES 
program  will  have  no  effisct  on  federally 
listed  species.  Notice  of  this  program 
revision  has  been  sent  to  the  Service. 

C  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Under  section  801(aKl)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
R^ulatoiy  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting  > 
OfBce  prior  to  publication  of  the  rule  in 
todajr's  Federal  Register.  This  nile  is 
not  a  "major  rule"  as  defined  by  section 
804(2)  of  the  APA  as  amended. 

D.  Regulatory  Flexibility  Act 

After  review  of  the  facts  prasQnted  in 
this  document,  I  hereby  certify, 
pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities.  This  revision 
of  the  Oklahoma  NPDES  permit  program 
will  merely  allow  the  ODEQ  to  issue 
general  {>ermits  under  the  previously 
approval  program;  and  to  perform 
M'DES  enforuement  oversight  over  the 
OOWA  facilitv. 

1  hereby  authorize  this  revision  of  the 
OPDES  program  in  accordance  with  40 
CFR  123. 
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FEDERAL  COMMUMCATIONS 


)  Of  Public  Infonnation 
CoHsdioo^)  being 


Revveweo  oy  tne 


Octobw2. 1997. 


f:  Tile  Fedoml  Commimiotioos 
Conuniasion.  as  put  of  its  continuiog 
effort  to  reduce  paperwtirk  burdea 
invite*  the  general  public  and  other 
Fed««l  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Papenwork  Reduction 
Act  of  1985.  Public  Law  104-13.  An 
apmcy  aqr  not  condiict  or  sponsor  a 
collai^n  of  infionnation  unliBss  it 
displays  a  cuirently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  Gsiling  to  comply  with 
a  collection  of  information  subject  to  the 
Reduction  .\ct  (PRA)  that 
1  sot  display  a  valid  control  number. 
Comments  are  requested  concerning 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commission's 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  ways  to 
miaimfxe  the  burden  of  the  collection  of 
information  on  the  respondents, 
inrhiding  the  use  of  automated 
collection  techniques  or  odier  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  beflore  November  9, 
1997.  If  jrou  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  pcniod  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  sotm 
as  possible. 

AOOMCncS:  Direct  all  comments  to  Judy 
fioley,  Federal  Communications 
Commissions,  Room  234.  1919  M  St. 
NW..  Washington,  DC  20554  or  via 
internet  to  jboley#Cccgov. 

ran  RiRTHBi  ■fowmTww  contact:  Judy 

Boley  at  202-41S-0214  ar  via  internet  at 

iboley#fcc.gov. 

OMB  Approval  No.:  3060-0795. 

Title:  ULS  TIN  Registration  and  FCC 
Form  606. 

Fonn  No.:  FCC  Form  606. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit 
entities;  not-for-profit  institutions;  state, 
local  or  tribal  govemmmt 

Number  of  Respondents:  411 ,000. 

Estimated  Hour  Per  Response:  1  hour. 

Frequency  of  Response:  One  time 
filing  requirement 

Estimated  Total  Annual  Burden: 
411.000  hours. 

Needs  and  Uses:  The  Wireieas 
Telecommunications  Bureau  (WTB)is 
currently  developing  a  Universal 
Licensing  System  (ULS)  expected  to  be 
implenMHOted  to  mid  Novembw  1997. 
This  ULS  will  eventually  replace  10 
separate  liownsing  databases  and    ^ 
provide  for  universal  licensing  forms 
and  data  coUection  for  the  many 
services  that  the  Wireless  Bureau 
provides. 

The  ULS  will  be  driven  by  applicants 
Taxpayer  Identification  Number  (TIN), 
which  could  be  a  Social  Security 
Number  or  an  Employer  Identification 
Number.  We  are  requesting  an  extension 
of  the  emergeDcy  approval  to  require 
«Tfi»Hng  licensees  to  provide  WTB  writh 
their  TV4  and  list  of  call  signs  in  order 
to  populate  ULS  and  establish  a  unique 
sequential  niunber  for  each  licensee.  A 
licensee  may  have  multiple  li'~enses 
under  different  names  and  ao    -esses  all 
covered  under  the  same  TIN  number. 
Only  one  unique  sequential  number  will 
be  assigned  to  cover  all  of  the  licensees 
licmses  which  could  be  in  various 
names,  radio  services  and  addresses. 
The  actual  TIN  will  not  be  displayed  to 
the  public  but  instead,  the  unique 
sequential  number  will  be  used  to 
aarrice  inquiries. 

The  WTB  strongly  encourages 
submission  of  this  information 
electronically  and  has  developed  an 
interactive  etectronic  applic^on  for 
this  purpose  which  ia  tlie  FOC  Form 
606.  A  aeries  of  public  notices  will  be 
issued  and  this  information  will  be 
collected  gradually,  by  radio  service. 

The  inlwmation  collected  in  the 
applicaticm  will  be  used  to  populate  the 
IJLS  and  to  aasigD  a  imique  identifier  to 
each  licensee  bx  interaction  with  the 
ULS.  Assignment  of  the  unique 
idantifier  will  be  automatically 
piMiiiiliwI  by  the  83rstem.  This 
information  will  also  be  used  to  match 
records  in  the  licraising  datebase  to  the 
Collection  System  records  to  validate 
payment  for  applications  and  for  Debt 
Collection  purposes. 

Otia  Approval  No..-  3060-0793. 

TItJe:  Procedures  for  States  Regarding 
IJiriine  Consents.  Adoption  of  Intrastate 
Discount  Matrix  for  Schools  and 


Libraries,  and  E)e8ignation  of  Eligible 
Telecommunications  Carriers. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for^ 
profit  entities;  state,  local  or  tribal 
government 

Number  of  Respondents:  890. 

Estimate  Hour  Per  Response:  1.2S 
hours. 

Frequency  of  Response:  On  occasimi 
filing  requirement;  annually. 

Estimated  Total  Annual  Burdan: 
1.120  total  annual  burdoi  hours  for  all 
collections. 

Needs  and  Uses:  On  May  8. 1997,  the 
Commission  released  Fednal-State  Joint 
Board  on  Universal  Service,  Report  and 
Order,  OC  Docket  No.  96-45.  FOC  97- 
157  (Order).  In  that  Order,  the 
Commission  adopted  rules  providii^ 
funding  for  discounts  to  eligible  schools 
and  libraries.  The  Commission  alao 
adopted  rules  mandating  that  state 
commissions  designate  common  carriers 
as  eligible  telecommunications  carriers 
for  service  areas  selected  by  state 
commissions  in  accordance  with  section 
214(e).  In  a  Public  Notice,  the  Common 
Carrier  Bureau  announced  procedures 
states  must  follow  in  order  to  receive 
univMsal  service  support. 
OMB  Approval  No.:  3060-0756. 

Title:  Procedural  Requirements  and 
Policies  for  Commission  Processing  of 
InterLATA  Sovices  Under  Section  271 
of  the  Communications  Act 

Form  No..  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  75. 

Estimated  Hour  Asr  Response:  250 
hours  (avg). 

Frequency  (^Response:  On  occasion 
fillip  requiremmt 

Estimated  Total  Annual  Burden: 
18320  total  ■nniial  burden  hours  for  ail 
coUections. 

Needs  and  Uses:  In  a  Public  Notice 
released  9/19/97,  the  Commission 
revised  various  procedural  requirements 
and  policies  relating  to  the 
Commission's  processing  of  Bell 
opoating  company  applications  to 
provide  in-region.  interLATA  servicea 
pursuant  to  secticm  271  of  the 
Communications  Act  of  1934.  as 
amended.  Section  271  provides  for 
applications  on  a  state-by-state  basis. 
11m  Public  Notice  requires  that 
applicants  file  an  original  and  11  copies 
of  each  application,  together  with  one 
copy  on  a  computer  diskette.  The 
applications  each  will  consist  of  a 
stuid-akioe.  prindpel  document  (Brief 
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m  Support  of  Application)  with 
supporting  documentation  such  as 
records  of  state  proceedings, 
interconnection  agreements,  affidavito 
etc.  Each  application  will  also  include 
written  consultations  from  state 
regulatory  commissions  and  the  U.S. 
Department  of  Justice. 

Federal  Commnnicationi  Commi«uofL 

Williua  F.  CiMaa, 

AiUng  Seciekmy. 

(FR  Doc.  97-26876  Piled  10-»^7:  8:45  am| 
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F^ERAL  COMMUNICATIONS 


(CC  OedMl  No.  90-571;  DA  f7-«14f| 

WoMce  ct  Teiecomniunicetions  Relay 

»««*CM  (TRS)  Applicattons  for  SlMe 
CertMication  Accepted 

Released:  October  3. 1997. 

Notice  u  hereby  given  that  the  states 
usted  below  have  applied  to  the 
Commission  for  State 
Telecommunications  Relay  Service 
(TRS)  Certification.  Current  state 
certifications  expire  July  25.  1998. 
Applications  fior  certification,  covering 
the  five  year  period  of  July  26. 1998  to 
July  25.  2003.  must  demonstrate  that  the 
state  TRS  pro^^m  complies  with  the 
Commission's  rules  for  the  provision  of 
TRS,  pursuant  to  Title  IV  of  the 
Americans  with  Disabilities  Act  (ADA). 
47  U.S.C.  225.  These  rules  are  codified 
at  47  CFR  64.601-605. 

Copies  of  applicaticms  for  certification 
are  available  for  pubUc  inspection  at  the 
Commission  s  Common  Carrier  Bureau. 
Network  Services  Division,  Room  235 
2000  M  Street  N.W.,  Washington,  DxL. 
Monday  through  Thursday.  8:30  AM  to 
3:00  PM  (closed  12:30  to  1:30  PM)  and 
the  PCC  Reference  Center,  Room  239 
1919  M  StiTJet.  N.W..  Washington.  D.C. 
daily,  from  9.-00  AM  to  4:30  PM. 
Interested  persons  may  file  commenta 
with  respect  to  the  first  group  of 
applications  on  or  before  November  21, 
1997;  the  second  group  on  or  before. 
December  5,  1997;  and  the  third  group, 
on  or  before  December  12,  1997. 
Comments  should  reference  the  relevant 
state  file  number  of  the  state  application 
that  is  being  commented  upon.  One 
original  and  five  copies  of  all  commenU 
must  be  sent  to  William  F.  Caton,  Acting 
Secretary,  Federal  Communications 
Commission.  1919  M  Street.  N.W., 
Washington.  D.C  20554.  Two  copies 
also  should  be  sent  to  the  Network 
Services  Division.  Common  Carrier 
Bureau,  2000  M  Street,  N.W..  Room  235 
Washington.  D.C  20554. 


A  number  of  state  TRS  programs 
currently  holding  PCC  certification  have 
tailed  to  apply  for  recertification. 
Applications  received  after  October  1. 
1997.  for  which  no  extension  has  been 
requested  before  October  1, 1997.  must 
be  accompanied  by  a  petition  explaining 
the  circumstances  behind  the  late-filing" 
and  requesting  acceptance  of  the  late- 
filed  application. 

First  Group  of  Applicants  (Comments 
due  November  21, 1997) 

File  No:  TRS-97-07 

-    Applicant  Virginia  Department  for  tin 
Deaf  and  Hard  of  Hearing 
State  of  Virginia 

File  No.  TRS-97-08 
AppUcant  Tennessee  Regulatory 

Authority 
State  of  Tennessee 
File  No.  TRS-97-09 
Applicant  Illinois  Commaice 

Commission 
State  of  Illinois 
File  No.  TRS-97-10 
Ai^licant  Nevada  RehabUitation 

Division 
State  of  Nevada 
FUe  No.  TRS-97-11 
Applicant  Kffiihicky  Public  Service 
,  Commission 
State  of  Kentucky 
File  No.  TRS-97-12 
Applicant  Washington  Departmoit  of 

Social  and  Health  Services 
State  of  Washington 
File  No.  TRS-97-13 
Applicant  Arizona  Council  for  the 

Hearing  Impaired 
State  of  Arizona 


File  No.  TRS-97-14 

Applicant  Delaware  Public  Service 

Commission 
State  of  Delaware 
File  No.  TRS-97-15 
Applicant:  Mississippi  Public  Service 

Commission 
State  of  Mississipfd 

Second  Group  of  Applicants  (Comments 
due  December  5.  1997) 

File  No.  TRS-97-16 

Applicant  Pennsylvania  Public  Utilities 

Commission 
State  of  Pennsylvania 

File  No.  TRS-97-17 

Applicant  Division  of  Public  Utilities 

State  of  Utah 


File  No.  TRS-97-18 
AppUcant  Office  of  Information 

Resources  South  Carolina  Budset  and 

Control  Board 
State  of  South  Cuolina 
File  No.  TRS-97-19 
Applicant  Public  Utilities  Commission 


State  of  Maine 
FUe  No.  TRS-97-20 
Applicant:  Board  of  Public  Utilities 
State  of  New  Jersey 

File  No.  TRS-97-21 

Applicant  Department  of  Budget  and 

Management 
State  of  Maryland 
File  No.  TRS-97-22 
Applicant  Department  of  Empfoyment 

Division  of  Vocational  Rehabilitation 

State  of  Wyoming 

File  No.  TRS^7-23 
Applicant  Department  of  PuUic 

Utilities 
State  of  Massachusetts 
File  No.  TRS-97-24 
Applicmt:  MBaaouri  Public  Service 

Commission 
State  of  Missouri 
File  No.  TRS-97-25 
Applicant  Telecommunicatioaa 

Regulatory  Board  of  Puerto  Rioo 
Territory  of  Puerto  Rico 

TTUrd  Group  of  Applicants  (Comments 
due  Decemba^  12,  1997) 

File  No.  TRS-97-26 

Applicant  Indiana  Telephone  Relay 

Access  Qwporation 
State  of  Indiana 
File  No.  TRS-97-27 
Applicant  Kansas  Relay  Service.  Inc. 
State  of  Kansas 


File  No.  TRS-97-28 
Applicant  Oklahoma  Telephone 

Association.  Inc. 
State  of  Oklahoma 
File  No.  TRS-07-29 
Applicant  Covonor's  Committee  on 

Telecommunications  Access  Service 
State  of  Montana 

File  No.  TRS-97-30 

AppUcant  Department  of  Public  Service 

State  of  Vermont 

File  No.  TRS-97-31 
Applicant  Idaho  Public  Utilitias 

Commission 
State  of  Idaho 
File  No.  TRS-97-32 
Applicant:  PubUc  UtiUties  Commission 
State  of  Colorado 
File  No.  TRS-97-33 
Applicant  Department  of  Human 

Services 
State  of  South  Dakota 
File  No.  TRS-97-34 
Applicant  fowa  Utilities  Board 
State  of  Io%va 

File  No.  TRS-97-35 

AppUcant  Public  Service  Commission 

§tate  of  West  Virginia 

File  No.  TRS-97-44 

AppUcant  Wisconsin  Department  (rf 

Administration  -  > 

State  of  Wisconsin 


i^^pe- 
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FUeNcTRS-fl?^    .     ,.; 
Applicant:  Nfiimesota  Oeputmeiit  of 

Public  Service 
State  of  Minnesota 

For  further  information,  contact  Al 
Mcaoud.  (202)  418-2499, 
amccloudAfcc.gov,  or  Andy  Firth,  (202) 
418-2224  (TTY).  afirthOfccgov,  at  the 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission. 

Fad«nl  Communicatioiu  Coamission. 

vraUam  F.  CalDO. 

Acting  Secntaiy. 

(FR  Doc.  V7-28877  Filed  l(M>-«7:  S:45  am] 
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FEDERAL  COMMUNICATIONS 


PubNc  Inlonnation  CoHaetion 
Antiffiwil  bv  Offlca  of  Hiiiiiiiiwit 
andBudgal 

October  3, 1997. 

The  Federal  Communications 
Commission  (F(X)  has.  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperworic  Reduction  Act  of  1995, 
Public  Law  96-511.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
informatioo  unless  it  displays  a 
ciirrehtly  valid  control  number.  Not 
withstanding  any  other  provisions  of 
law.  no  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subqect  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Questions  concerning  the  OMB  control 
numbers  and  expiration  dates  should  be 
directed  to  Judy  Boley,  Federal 
Communications  Conunission.  (202) 
418-0214. 

Federal  Commnnicatkma  Commi— ion 

OMB  Control  No.:  3060-0783. 

Expiration  Date:  9/30/2000. 

Title:  Coordination  Notification 
Requirements  on  Frequencies  Below 
512  MHz— Section  90.176. 

Fonn  No. :  N/ A. 

Estimated  Annual  Burden:  975  annual 
hour  average  .25  hours  pw  response.  15 
respondents  reply  daily  for  3.900  annual 
responses. 

Description:  Section  90.176  requires 
each  Private  Land  Mobile  frequency 
coordinator  to  provide  Mrithin  one 
business  day,  a  listing  of  their  frequency 
recommendations  to  all  other  frequency 
coordinators  in  their  respective  pool, 
and,  if  requested,  an  engineering 
anaylsis.  They  must  provide  the 
applicant  name,  frequency  or 
fr^uencies  recommended;  antonna 


loe^tions  and  heights;. |h^  effoctiYe 
radiatea  power;  the  emis^on  types; 
service  area  description  and  the  date 
and  time  of  the  recommendation.  The 
requirement  is  necessary  to  avoid 
situations  where  harmfuiinterfiBrence  is 
created  because  two  or  more 
coordinators  recommend  the  same 
frequency  in  the  same  area  at 
approximately  the  same  time  to 
difbrent  appUcants. 
OMB  CoiOrol  No.:  3060-0795. 

Expiration  Date:  12/31/1997. 

Title:  Univrasal  Licensing  System 
(ULS)  Taxypayer  Identification  Number 
(TIN)  Registration. 

Form  Wo.  .FCC  606. 

Estimated  Annual  Burden:  411 ,000 
annual  hours;  1  hour  per  respondent; 
411.000  respondents. 

Description:  FCC  Form  606  will  be 
used  by  each  licensee  to  provide  WTB 
with  their  TIN  and  a  list  of  their  call 
signs  to  populate  the  ULS  and  establish 
a  imique  sequential  number  for  each 
licensee.  WTB  will  issue  a  services  of 
public  notices  stating  our  intentions  and 
request  that  each  licensee  provide  their 
TIN.  This  will  be  done  gradually  by 
radio  service,  imtil  all  existing  Ucensees 
have  been  notified. 

WiUiam  F.  CalaiB. 

Acting  Secntary. 

(FR  Doc  97-28875  Filed  10-9-97;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
[Dockat  Na  97-17] 

Portman  Squar*  Umitwl— Fosslbl* 
Violations  of  Saction  1<HaM1)  of  tha 
Shipping  Act  of  1984;  Ordar  of 
bivaatigation  and  Haaring 

Portman  Square  Limited  ("Portman 
Square")  is  a  tarifiied  and  bonded  non- 
vessel-operating  common  carrier 
("NVOCC"),  located  at  Sixth  Floor, 
Silver  Tech  Tower,  26  Cheung  Lee 
Street,  Chiwan,  Hong  Kong.  Portman 
Square  holds  itself  out  as  a  NVOCC 
pursuant  to  its  ATFI  tariff  FMC-001, 
filed  January  29, 1996.  Emerson  Li,  a 
resident  of  Hong  ICong,  is  reported  to  be 
Managing  Director  of  Portman  Square. 

Portman  Sqiiare  currently  maintains  a 
NVOCC  bond.  No.  102229.  in  the 
amount  of  $50,000  with  the  Intercargo 
Insurance  Company.  1450  East 
American  Lane,  20th  Floor, 
Scbaumburg,  Illinois  60173.  Pursuant  to 
Rule  24  of  Portman  Square's  tariff. 
Distribution  Publications,  Inc.,  7996 
Capwell  Drive,  Oakland,  California, 
serves  as  the  U.S.  resident  agent  for 
service  of  process. 


^  It  ;f  ppears  th^  in  at  least  jQi^^-oaq, , 
(4 1 )  instances  occurring  between 
January  10.  1997  and  March  11,  1997, 
Portman  Square  obtained  transportation 
on  Hyundai  Merchant  Marine  Co.  Ltd. 
("Hyundai")  vessels  by  accessing  a 
service  contract  allegedly  entered  into 
by  Take  Ace  Co.  Ltd.  ("Take  Ace").  Take 
Ace  executed  Hyundai  SC  No.  96-5343 
on  April  24,  1996,  and  certified  to 
Hyundai  that  it  was  the  cargo  owner.* 
There  is  no  indication,  however,  that 
the  service  contract  has  been  utilized  at 
any  time  for  the  transportation  of  goods 
in  which  Take  Act  retains  any  beneficial 
inter^' 

From  documents  obtained  from  U.S. 
consignees,  it  appears  Portman  Square 
is  in  f&ct  the  real  shipper  and  party  for 
whose  account  the  ocean  transportation 
was  provided.  During  the  period  May 
1996  through  April  1997.  over  230 
shipments  were  transported  by  Hyundai 
pursuant  to  service  contract  No.  96- 
5343.  All  of  these  shipments  are 
believed  to  have  origfaoated  with 
Portman  Square,  and  were  handled  in 
the  United  States  by  the  NVOCC's 
regidar  destination  agents.  In  each  of  the 
above  shipments,  Portman  Square 
issued  its  own  NVOCC  or  "house"  bill 
of  lading,  and  thus  had  a  direct  role  in 
a  scheme  of  misdescribing  the 
conunodity  to  the  transporting  ocean 
common  carrier.  These  shipments 
originated  in  Hong  Kong  and  the 
People's  Republic  of  Cbdna,  and  %vere 
destined  primarily  for  Los  Angeles  and 
New  York  for  delivery  through  Portman 
Square's  U.S.  agents. 

In  each  of  the  41  instances  cited 
herein,  the  commodity  was  described  to 
the  ocean  common  carrier  as 
"kitchenware",  "lighting  fixture", 
"patio  furniture",  or  "KD  furniture". 
Other  contemporaneous  dociimentaticm. 
such  as  house  bills  of  lading,  arrival 
notices,  and  U.S.  Customs  entry 
documentation  prepared  by  the 
customhouse  broker,  reflect  that 
Portman  Square  was  fully  cognizant  thai 
the  shipments  actually  consisted  of 
footwear,  computer  parts,  sunglasses, 
plastic  flatware,  polystone  figurines, 
clocks,  and  used  household  goods. 
Portman  Square  or  its  agents 
nonetheless  made  payment  to  the  ocean 
common  carrier  on  the  basis  of  the 
inaccurate  commodity  shown  and 
declared  on  the  bill  of  lading  when 
issued. 


>  The  CommiMion's  service  contract  recordi 
reflect  that  Emerson  U  executed  the  Hyundai 
service  contract  on  behalf  of  Take  Ace. 

'  In  fact,  the  Journal  of  Commerce  PIERS  ( 
reports  thai  no  shipments  were  recorded  on  behalf 
of  shipper  Take  Ace  prior  to  May  1996  nor 
snbeequent  to  the  expiration  of  Hyundai's  sarvica 
coomct  on  April  30. 1997. 
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Section  10(aXl)  of  dw  Shippiiw  Act  of 
19M  ("ISM  Act").  4eXf.S.Q  app. 
f  170g(aXl1.  prohibits  any  penon 
knowrin^y  and  wiUfolly.  diiacdy  or 
indincdy,  bjr  oMaae  of  faiaa  baU^ 


npoct  of  I,    ^ _ 

bjrany  other  unfiMt  arnnfiilr^lavioa  or 
■eana.  to  obtain  or  anaaapt  a»  obtain 
ocean  tiansportalioa  forfn^patty  at  leas 
than  the  ntee  or  dM^ee  ttat  woald 
odienviee  be  applicable.  Oadar  eecUBK 
U  oCdie  1W«  Act.  46  U.SJC.  ^ip. 
f  inz.  a  penon  is  subfect  to  atdvU 
paaaky  of  not  more  dnn  $25,000  ior 
each  TioletioB  bKieriogty  and  wiUlbUy 
ooauaitted.  and  not  Bion  than  S5.000 
for  odier  violations.' Section  23  of  dw 
lOOi  Act.  40  U.SX1  app.  f  1721  foidiflr 
provides  that  a  common  canter's  teriff 
may  be  suqModad  fior  a  period  not  to 
exceed  one  year  far  violations  of  aactioa 
10(a)(1)  of  the  1004  Act 

AiiNr  tbera^Me,  it  It  onferacf.  Thet 
pursuant  to  sections  10, 11, 13,  and  23 
of  dw  1004  Act,  46  U.S.C  app.  fS  1700. 
1710. 1712,  and  1721.  an  invaetawiit  k 
inMituted  to  determine: 

(1)  Whether  Portman  Squaro  Limited 
violated  section  10(^1)  of  dw  1004  Act 
by  directly  or  indirecdy  obtainii^ 
transportation  at  less  than  the  rates  and 
charges  otherwise  applicable  through 
the  means  of  misdescription  of  the 
commodities  actually  shipped; 

(2)  Whether,  in  the  event  violations  of 
•action  10(aXl)  of  the  1984  Act  an 
found,  civil  penalties  should  be 
assessed  against  Portman  Square 
Limited  and,  if  so,  the  amount  of 
penalties  to  be  assessed; 

(3)  Whether,  in  the  event  violations  of 
section  10(a)(1)  of  the  1984  Act  are 
found,  the  tariff  of  Portman  Square 
Limited  should  be  suspended;  and 

(4)  Whether,  in  the  event  violations 
are  found,  an  appropriate  cease  and 
desist  order  should  be  issued. 

It  is  further  ordered,  That  a  public 
hearing  be  held  in  this  proceeding  and 
that  this  matter  be  assigned  for  hearing 
before  an  Administrative  Law  Judge  of 
the  Commission's  Office  of 
Administrative  Law  Judges  at  a  date  and 
place  to  be  hereafter  determined  by  the 
Administrative  Law  Judge  in 
compliance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Administrative  Law  Judge 
only  after  consideration  has  been  given 
by  the  parties  and  the  Presiding 


Administrative  Lew  J»d§t  to  the  use  of 
alternative  ferow  of  dispute  resolution, 
and  iqwn  a  proper  ahowing  dwt  than 


cannot  be  raeolvad  on  te 
stataownti.  affidavits, 
other  documents  or  dbat 
dw  awiasi-in  issue  is 
hsaringand 

far  dw  devalopawntof 


natuTBof 
Moral 


isiMgnateiia 

ft  js/brther  ardsaML  That  dw 
Commission's  Bursau  of  EnfarawBent  is 
designated  a  party  to  this  papceedii^ 

JT  is /offhsr  ordsraA  nwft  notioat 
diis  Orderbe^Miblishad  in  lbs  Federal 
Registsr.  and  a  copy  be  ssrrad  on>partiM 
ofraoord; 

ft  is /iuther  ordsfud.  That  other 
persons  having  an  inlsrast  in 
partiripaHng  in  rt>t«  pi«r«— .ling  mry  ftit 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  CFR  502.72; 

A  is /uither  ordend.  That  ail  huther 
notices,  orders,  and/or  decisions  issued 
by  or  on  bdwlf  of  the  Commiwion  in 
this  proceeding,  including  notice  of  the 
tinw  and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record; 

H  is  fitrtha- ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission.  Washington, 
D.C.  20573,  in  accordance  with  Rule  110 
of  the  CoDunission's  Rules  of  Practice 
and  Procedure,  46  CFR  502.118.  and 
shall  be  served  on  parties  of  record;  and 

It  is  further  ordered,  That  in 
accordance  with  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  October  5. 1998  and  the  final 
decision  of  the  Conmiission  shall  be 
issued  by  February  2, 1999. 

By  the  Commission. 
Joseph  C  PoUdog, 
Secretaiy. 

[FR  Doc.  97-26976  Filed  10-9-97;  8:45  am) 
BNXMQ  COOE  e73»-01-M 


'These  penalties  are  increaaed  10  percent  for  any 
violations  occurring  after  November  7, 1996.  See, 
Inflation  Adjustment  of  Gvil  Penalties,  61  Fed.  Reg. 
52704  (October  8.  1996). 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticaa; 
Acquiaitlona  of  Sharaa  of  Banka  or 
Bank  Holding  Companiaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (1«  U.S.C  181 7(j))  and  § 


bads  of  swan 


225.41  of  dw  Board's  Ragulatiea  Y  (It 
CFR  22S.41)  to  aofuirs  a  bank  or  bank 
holdhtg  ooopany.  The  fKtocs  dwt  am 
considsrad  in  acting  on  Iha  aoticH  «a 
set  forth  in  pangni^  7  of  dw  Act  (12 

The  doticas  ara  available  for 
immediate  tauipactioB  at  dw  Pederat 
Raeecva  Beidcidificalad.^The  notioH 
also  win  baavaiWiils  for  iiwpactton  m 
the  offices  of  dwBowd  I 


vibars  in  witttng^tiwl 

indicatsdlor^Bt  aotice  ar  to  dw  < 

oftheBoardi 

ouwtbei 

20.1007. 

A.h* 

(Genie  D.  Short.  Vkw^iaskUnt)  22i00 
North  Paeri  Stiaet.  IMhM.  Taam  7Sm- 
2272: 

1.  SaMi  MattaaglMt..iao  VislB. 
Taxas;  LoweU  Sadtt.  Jr..  GeMml 
Pwtner.  to  aoquira  votii^  shams  of 
Mustang^  Financial  Cocpomian.  Rk> 
Vista.  Texas,  wid  tfasraby  indtrscdy 
acquire  Firrt  State  Bsnk  of  Uo  Vlsli.  Ma 
Vista.  Texas. 

Boaid  of  GovHwn  oftbs  Fadml 
Syifm.  Odofaar^T.  iaa7. 
WBHawW.WIas, 
SaciWujy  of  the  Boad. 
(FR  Doc  97-27029  Filed  U|rf-07;«4S 


FEDERAL  RESERVE  SYSTBi 

romioUoiio  of.  AoqulaltiotM  by,  and 
Mavgara  of  Bonk  Hoking  I 


The  companies  listed  in  this  notice    . 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  r^ulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  Slings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
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standards  in  section  4  of  the  BHC  Act. 
Unless  otherwite  noted,  nonbanldog 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments^ 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of  ' 
Governors  not  later  than  November.7, 
1997. 

A.  Federal  Reserve  Bank  of  St.  Loois 

(Randall  Q  Sumner,  Vice  President)  411 
Locust  Street,  SL  Louis.  Missouri  63102- 

2034:  -  .       . 

2 .  First  NationaT  Security  Company, 
DeQueen,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Financial  Corporation  of  Idabel,  Idabel, 
Oklahoma,  and  thereby  indirectly     .    ,  . 
acquire  First  State  Bank  of  Idabel,    -  ~  - 
Idabel,  Oklahoma. 

B.  Federal  Reserre  Bank  of  San 
Frandeco  (Pat  Marshall,  Manager  of 
Analytical  Support.  Consumer 
Regulation  Croup)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Gty  National  Corporation,  Beverly 
Hills,  California;  to  acquire  100  percent 
of  the  voting  shares  of  Harbor  Bancorp, 
Long  Beach,  California,  and  thereby 
indirectly  acquire  Harbor  Bank.  Long 
Beach,  California. 

Board  of  Covoiuin  of  the  Federal  Reserve 
System.  OctobnJ,  1997. 
WilUaB  W.  Wilas. 
Secretary  of  the  Board. 

[FR  Doc.  97-27028  Filed  10-»-«7:  8:45  am]  ^ 
■LUNQ  coec  «i«-st-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cfifr»  for  Plaaaae  Control  and 
Prevention 

[INFO-^e-OI] 

Propoaad  Data  Coilactiona  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  reqilirement 
of  Section  350«(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
PreVBUtion  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  infbrmation  on  the 
proposed  projects  or  to  obtain  a  CopV  of 
the  data  collection  plans  and      '  ' 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  ate  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  conunents  to  Wilms 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
CA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Propoeed  Projects 

1.  The  National  Home  and  Hospice 
Care  Simrey  (NHHCS)— {0920-0298)— 
Revision — The  National  Home  and 
Hospice  Care  survey  (NHHCS)  was 


conducted  in  1992, 1993. 1994, 1996, 
and  1997.  It  is  part  of  the  Long-Term 
Care  component  of  the  National  Health 
Care  Survey.  Section  306  of  the  Public 
Health  (Service  Act  states  that  the 
National  Center  for  Health  Statistics 
"shall  collect  statistics  on  health 
resources  *  *  *  (and)  utilization  of 
health  care,  including  utilization  of 
*   *   *  services  of  hospitals,  extended 
care  faculties,  home  health  agencies, 
and  other  institutions."  NHHCS  data  an 
used  to  examine  this  most  rapidly  t ',',  < 
expanding  sector  of  the  heelth  care  " 
industry.  Data  from  the  NHHCS  are  used 
widely  by  the  health  caie  industry  and 
policy  makers  for  such  diverse  analyses 
as  the  need  for  various  medical 
supplies;  minority  access  to  health  cane 
and  planning  for  the  health  care  needs  c 
of  the  elderly.  The  NHHCS  also  reveals  .' 
detailed  information  on  utilization 
patterns,  as  needed  to  make  accurate 
assessments  of  the  need  for  and  costs 
associated  with  such  care.  Data  from 
earlier  NHHCS  collections  have  been 
used  by  the  Congressional  Budget 
Office,  the  Bureau  of  Health 
Professionals,  the  Maryland  Health 
Resources  Planning ,Commission,  the 
National  Associaticm  for  Home  Care, 
and  by  several  newspapers  and  journals. 
Additional  uses  are  expected  to  be 
similar  to  the  uses  of  the  National 
Nursing  Home  Survey.  NHHCS  data 
cover  baseline  data  on  the 
characteristics  of  hospices  and  home 
health  agencies  in  relation  to  their 
patients  and  staff.  Medicare  and  ■, 

Medicaid  certification,  costs  to  patients, 
sources  of  payment,  patients'  functional 
status  and  diagnoses.  Data  collection  is 
plaimed  for  the  period  July-November, 
1998.  Svu^ey  design  is  in  process  now. 
Sample  selection  and  preparation  of 
layout  fonns  will  precede  the  data 
collection  by  several  months.  The  total 
costs  to  respondents  is  estimated  at 
$194,000. 


Respondents 

Number  of 
respondents 

Numtier  of 
responses/re- 
spondents 

Average  tMjr- 

den/response 

(inhre.) 

Total  bufdan 
(inhrs.) 

Agency  OueaHonnaire „   „ 

Cunent  Patient  Sempting  List  

Current  Patient  Questionnaire  ....    ..     .„ . 

Discharged  Patient  Sampling  List „.            

Discharged  Patient  Questionnaire _       

1360 
1360 
1350 
1360 
1360 

1 
1 
6 
1 
6 

0.333 

0.333 

0.25 

0.50 

0.25 

450 
450 

2025 
875 

2025 

Toirt : .„„.; „...    . 

5625 

2.  Provider  Survey  of  Partner 
Notification  and  Partner  Management 
Practices  following  Diagnosis  of  a 
Sexually-Transmitted  Disease — New — 
The  National  Center  for  HTV.  STD,  and 
TB  prevention.  Division  of  STD 


Prevention.  CDC  is  proposing  to 
conduct  a  national  survey  of  physician's 
partner  management  practices  following 
the  diagnosis  of  a  sexually-transmitted 
disease.  Partner  notification,  a 
technique  for  controlling  the  spread  of 


sexually-transmitted  diseases  is  one  of 
the  five  key  elements  of  a  long  standing 
public  health  strategy  to  control 
sexually-transmitted  infections  in  the 
U.S.  At  present,  there  is  very  little 
knowledge  about  partner  notification 
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practices  outside  public  health  settings 
despite  the  foct  that  most  STD  cases  are 
seen  in  private  health  care  settings.  No 
descriptive  data  currently  exist  that 
allow  the  Centers  for  Disease  Control 
and  Prevention  to  characterize  partner 
notification  practices  among  the  broad 
range  of  clinical  practice  settings  where 
STDs  are  diagnosed,  including  acute  or 
urgent  care,  emergency  room,  or 
primary  and  ambulatory  care  clinics. 
The  existing  literature  contains 
descriptive  studies  of  partner 
notification  in  public  health  clinics,  but 
no  baseline  data  exist  as  to  the  practices 
of  difierent  physician  specialties  across 
difierent  practice  settings. 

The  CEiC  proposes  tofill  that  gap 
through  a  national  sample  survey  of 
7300  office  managers  and  physicians 
who  treat  patidnts  with  SlTte  in  a  wide 
variety  of  clinical  settings;  a  70% 
completion  rate  is  anticipated  (nsSllO 
surveys).  This  survey  will  provide  the 
baseline  data  necessary  to  characterize 
infection  control  practices,  especially 


Respondents 


partner  notification  practices,  for 
syphilis,  gonorrhea,  HIV,  and  chlamydia 
and  the  contextual  factors  that  influence 
those  practices.  Findings  from  the 
proposed  national  survey  of  office 
managers  and  physicians  will  assist 
CDC  to  better  focus  STD  control  and 
partner  notification  program  efibrts  and 
to  allocate  program  resoun»s 
appropriately.  Without  this  information, 
a>C  will  have  little  information  about 
STD  treatment,  reporting,  and  partner  - 
management  services  provided  by 
physicians  practicing  in  the  U.S.  With 
changes  underway  in  the  manner  in 
which  medical  care  is  delivered  and  die 
move  toward  managed  care,  clinipal 
functions  typically  provided  in  the 
public  health  sector  will  now  be 
required  of  private  medical  providen. 
At  present,  CDC  does  not  have  sufficient 
information  to  guide  future  STD  control 
efforts  in  the  private  medical  sector. 
Data  collection  will  involve  a  mail 
survey  of  practicing  physicians.  The 
questionnaire  mailing  will  be  followed 


by  a  reminder  postcard  after  one  week, 
a  second  mailing  to  non-respondents  at 
three  weeks,  telephone  follow-up  with 
non-respondents  at  five  weeks,  and  a 
final  certified  mailing  of  the  survey  to 
non-respondents  at  eight  weeks.  A  study 
specific  computerized  tracking  and 
reporting  system  will  monitor  all  phases 
of  the  study.  Receipt  of  the  completed 
questionnaire  or  a  refusal  will  be  logged 
into  this  computerized  control  system  to 
eiuure  that  respondents  who  return  the 
stirvey  are  not  contacted  with 
reminders. 

Estimated  cost  to  respondents  and 
government  based  on  an  average  pay 
rate  of  $25/hour,  the  estimated  total  cost 
burden  for  office  managers  to  answer 
Section  1  is  $10,650.  Based  on  an 
average  pay  rate  of  $70/hour,  the 
estimated  cost  burden  for  physicians  is 
$94,640.  Thus  the  total  cost  burden  for 
the  data  collection  effort  is  estimated  to 
be  $105,290. 


Offica  Managers 

Ptiysicians 

Physicians „.. 


Total 


Sections 


Seciioni 
Sections  2-4 
Section  5-10 


Number  of 
respondents 


7300 
5110 
5110 


Number  of 
responses/ 
respondent 


Average  bur- 
den/response 

(In  hrs.) 


.08 
JO 
20 


Total  burden 
fmhrs.) 


584 

480 
6132 


7178 


Dated:  October  6, 1997. 
VfOmm  G.  lohnMiii, 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  IXteate  Control 
and  Prevention  (CDC). 

(FR  Doc.  97-26983  Filed  10-9-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cantars  for  Di; 
Pravantion 

I30DAY-«i-8q 


Control  and 


Agancy  Forma  Undergoing  Paperwork 
RaducUon  Act  Ravlaw 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 


Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resoiuces  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Propoeed  Projects 

1.  Prenatal  HTV  Prevention  Survey: 
Knowledge,  Attitudes  And  Practices  of 
Health  Care  Providers  Serving  Pr^nant 
Women  Regarding  HIV  Coimseling  and 
Testing  and  the  Use  Of  Zidovudine 
(ZDV)  During  Pregnancy — New — This  is 
a  new  data  collection.  The  purpose  of 
this  siuvey  is  to  assess  the  knowledge, 
attitudes,  and  practices  of  health  care 
providers  serving  pregnant  women 
regarding  HTV  counseling  and  testing 
and  use  of  21DV  during  pregnancy.  Data 
will  be  collected  and  reported  to  CDC  to 
describe: 

(1)  providers'  current  practices  in 
providing  preiutal  care  to  HIV-infected 
women,  ofiisring  HIV  counseling  and 


testing  to  pregnant  women,  and  offering 
ZDV  to  HIV-infected  pregnant  women; 
(2)  providers'  knowledge  of  the  ACTG 
076  results  and  PQS  perinatal 
transmission  guidelines;  (3)  providers' 
attitudes  regarding  HTV  counseling  and 
testing  of  pregnant  women;  and,  (4) 
providers'  knowledge  and  experience  in 
the  use  of  ZDV  in  treating  HIV-infected 
pregnant  women. 

The  intended  population  to  be 
studied  is  physicians  and  nxurse- 
midwives  providing  prenatal  care  in 
four  areas  (State  of  Connecticut, 
potential  population  approximately  685; 
State  of  Nortii  Carolina,  potential 
population  approximately  1,500;  Dade 
County,  FL,  potential  population 
approximately  500;  Brooklyn,  NY. 
potential  population  approximately  260) 
where  institutions  are  ctirrenUy 
conducting  a  CDC-funded  study  related 
to  implementation  of  the  PHS 
guidelines  to  prevent  perinatal 
transmission  of  HTV.  The  total  aimual 
burden  houra  are  685. 
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Respondents 


Census  

Questionnaire  (Pilot  Study) 
Questionnaire  (Survey)  


Number  ol 
raapondenls 


2.659 

462 

1.902 


NumiMTof 
responses/ 
reaponderrt 


Avg.  txjrd 

en/response 

(inhrs.) 


0.05 

0.233 

0.2333 


2.  Workshop  Evaluation  (Zomponent 
of  the  CDCs  Prevention  Marketing 
Initiative  Local  Demonstration  Site 
Project — New — The  Onters  for  Disease 
Ciontrol  and  Prevention.  National  (Denter 
for  HIV.  STD,  and  TB  Prevention, 
Division  of  HIV/ AIDS  Prevention. 
Behavioral  Intervention  Research 
Branch  is  planning  to  conduct  a  series 
of  studies  as  part  of  the  evaluation  of  a 
five-city  HIV  prevention  demonstration 
program.  The  program  involves  the 
integration  of  social  marketing  strategies 
and  community  participation  in  an 
effort  to  develop  and  implement  HIV 
prevention  activities. 

Charged  with  developing  programs  for 
those  25  years  of  age  and  younger. 


community  group*  in  the  local 
demonstration  sites  chose  to  segment 
the  target  audience  even  further,  and  to 
mount  a  variety  of  types  of 
interventions.  Decisicas  about 
segmentation  and  the  nature  of  local 
interventions  were  based  on  formative 
research  conducted  in  each  community. 
It  is  hop>ed  that  this  demonstration 
project  will  result  in  reductions  in  HIV 
risk  behavior  among  members  of  the 
target  audiences,  as  well  as  in  enhanced 
collaboration  among  individuals  and 
organizations  in  the  participating 
communities. 

To  evaluate  the  effectiveness  of  two 
components  of  the  intervention.    ' 
questionnaire  data  will  be  collected 


from  people  under  25  years  old  and 
from  some  parents  in  the  demonstration 
communities.  These  data  will  be 
collected  immediately  before  and  afln 
the  Skills-Building  Workshops,  one 
month  later,  and  six  months  later.  In 
addition,  questionnaire  data  will  be 
collected  once  from  individuals 
contacted  through  Outreach  programs. 
These  data  will  supplement  a  survey 
(aimounced  in  the  Federal  Register  on 
8/27/96)  designed  to  assess  the  full 
program's  coverage  of  the  target 
population.  Total  aimual  biutlen  hours 
are  2,798. 


Resporxlents 


Nurnt)ere( 
respondents 


Number  o( 
responses/ 
respoTKlents 


Avg.  burden/ 

response 

(in  hrs.) 


Paiental  consent 

T« 

Pie^poet  questionnaire  (intervention  group) 

Poit  questionnaire  (control  group) 

Folow-up  questionnaire  


'845 
23.168 
31.584 
»1.584 
«2,640 


0.063 

0.0633 

0.3333 

0.3333 

0.3333 


*  528  (ultimateiy  needed  per  site)  x  2  sites  (wtiose  target  audiences  are  underage)  plus  317  (%  x  528  lor  the  one  site  ttwt  has  not  received 

IRB  permission  to  waive  parental  consent  and  wiU  train  underage  youtti  and  some  IB  and  19  year  olds). 
2  528  X  5  sites  X  1  ^  (to  allow  for  20%  loss  to  toHow-up). 
3'Ax  3.168. 
*529x5. 


3.  Preventive  Health  and  Health 
Services  Block,  Annual  applications  and 
reports — (0920-0106) — Extension — In 
1994,  OMB  approved  the  collection  of 
information  provided  in  the  grant 
applications  and  annual  reports  for  the 
Preventive  Health  and  Health  Services 
Block  Grant  (0920-0106).  This  approval 
expires  on  September  30. 1997.  CDC  is 
requesting  extension  of  OMB  clearance 


for  this  legislatively  mandated 
information  collection. 

The  information  collected  through  the 
applications  from  the  ofRcial  State 
health  agencies  is  required  from  section 
1905  of  the  Public  Health  Service  Act. 
This  is  no  change  in  the  proposed 
information  collection  from  previous 
years.  The  information  collected  from 
the  annual  reports  is  required  by  section 
1906,  specifically  the  requirement  for 
uniform  data  sets  matchiiag  the  uses  of 


funds.  Minor  modifications  to  some 
individual  uniform  data  sets  for  chronic 
diseases,  as  well  as  some  other  program 
areas,  have  been  made  to  maintain 
consistency  with  performance  measures 
developed  as  a  result  of  the  Govenunent 
Performance  and  Results  Act.  Overall, 
this  ^uest  reflect  a  25%  reduction  in 
the  collection  brmlen  to  the  grantees 
(States).  The  t^al  burden  hours  are 
5490. 


Afwwal  Applications 
Annual  Reports 


Number  of 
responses/ 
resporxlents 


Avg. 

border^ 

response 

(in  hrs.) 


30 
80 


Federaljtegjgter  /  Vol;. 62,  No.  197  /.Friday,  October  10,  1997  A  ivJotices 


53011 


Dated:  October  3. 1997. 
Wilnu  G.  JohiMoii, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  97-26984  Filed  10-9-97;  8:45  am) 
MLUNQ  OOOK  41«S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  Na  97N-01 15] 

SEF,  P.A.;  Revocation  of  U^  Ucanse 
No.  1166 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  1166)  and  the  product 
licenses  issued  to  SEF,  P. A.,  doing 
business  as  National  Health  Guard,  Inc., 
for  the  manufacture  of  Whole  Blood  and 
Red  Blood  Cells  (RBC's).  SEF.  P. A.,  did 
not  respond  to  a  notice  of  opportujuty 
for  a  hearing  on  a  proposal  to  revoke  its 
licenses. 

DATES:  The  revocation  of  the 
establishment  license  (U.S.  License  No. 
1166)  and  the  product  licenses  is 
effective  October  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dano  B.  Murphy,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448. 301-594-3074. 
8UPPI.EMENTARY  INFORMATION:  FDA  is 
revoking  the  establishment  license  CU.S. 
License  No.  1166)  and  product  licenses 
issued  to  SEF.  P. A.,  doing  business  as 
National  Health  Guard,  Inc.,  1885  West 
Commercial  Blvd..  suite  140,  Fort 
Lauderdale,  FL  33309,  for  the 
manufacture  of  Whole  Blood  (CPDA-i) 
and  RBC's  including  frozen, 
deglycerolized,  frozen  rejuvenated,  and 
rejuvenated  deglycerolized  RBC's. 

On  February  13, 1996,  FDA  attempted 
to  inspect  the  SEF.  P.A.,  facility  located 
at  1820  North  University  Dr..  Plantation. 
FL.  The  facility  was  found  to  be  vacant. 
A  visit  that  same  day  to  the  firm's 
previous  business  address,  1885  West 
Commercial  Blvd.,  suite  140.  Fort 
Lauderdale,  FL,  found  that  location  to 
be  vacant  as  well.  On  February  28,  1996, 
the  owner  of  SEF.  P.A..  stated  that  all 
the  firm's  equipment  was  stored  in  a 
warehouse  in  Miami,  FL.  The  owner 
also  indicated  that  he  would  voluntarily 
siurender  the  firm's  license  because 


a; 


SEF,  P.A.  was  no  longer  in  operation 
and  there  were  no  plans  to  resiune 
operations.  On  June  17,  1996,  FDA 
successfully  contacted  the  owner  by 
telephone  and  he  indicated  that  he  no 
longer  desired  to  relinquish  the  license. 
Further  attempts  to  contact  the  owner 
on  July  2  and  29, 1996,  were 
unsuccessful.  On  both  occasions, 
messages  were  left  with  the  answering 
party  that  were  never  replied  toby  the 
owner. 

FDA  sent  a  certified,  return-receipt 
letter  dated  November  1, 1996,  to  the 
firm's  owner.  The  letter  stated  that 
under  21  CFR  601.5(b)  a  license  may  be 
revoked  when  the  Commissioner  of 
Food  and  Drugs  finds  that:  (1) 
Authorized  FDA  employees  alter 
reasonable  efforts  have  been  unable  to 
gain  access  to  an  establishment  or  a 
location  for  the  purposes  of  catiying  out 
an  inspection,  or  (2)  manufacturing  of 
prodxicts  or  of  a  product  has  been 
discontinued  to  an  extent  that  a 
meaningful  inspection  or  evaluation 
cannot  be  made.  The  letter  provided  the 
firm's  owner  notice  of  FDA's  intent  to 
revoke  U.S.  License  No.  1 166  and 
announced  FDA's  intent  to  offer  an 
opportunity  for  a  hearing. 

Under  21  CFR  12.21(b),  FDA 
published  in  the  Federal  Register  of 
April  9,  1997  (62  FR  17193),  a  notice  of 
opportunity  for  a  hearing  on  a  proposal 
to  revoke  the  licenses  of  SEF,  P^.  In  the 
notice,  FDA  explained  that  the  proposed 
license  revocation  was  based  on  the 
inability  of  FDA  employees  to  conduct 
a  meaningful  inspection  of  the  &cility 
because  it  was  no  longer  in  operation 
and  noted  that  documentation  in 
support  of  the  license  revocation  had 
been  placed  on  file  for  public 
examination  with  the  Ekickets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Eh-.,  rm.  1-23,  Rockville,  MD 
20857.  The  notice  provided  the  firm  30 
days  to  submit  a  written  request  for  a 
hearing  and  60  days  to  submit  any  data 
and  information  justifying  a  hearing. 
The  notice  provided  other  interested 
persons  with  60  days  to  submit 
comments  on  the  proposed  revocation. 
The  firm  did  not  respond  within  the  30- 
day  time  period  with  a  written  request 
for  a  hearing.  The  30-day  time  period, 
prescribed  in  the  notice  of  opportunity 
for  a  hearing  and  in  the  regulation,  may 
not  be  extended.  No  comments  were 
received  frt)m  any  other  parties. 

Accordingly,  under  21  CFR  12.38, 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262),  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Biologies  Evaluation  and  Research  (21 


CFR  5.68).  the  establishment  license 
(U.S.  License  No.  1166)  and  the  product 
licenses  issued  to  SEF,  P.A.  are  revoked, 
effective  October  10. 1997. 

Dated:  September  25. 1997. 

Kathiyn  C  Zoon, 

Director,  Center  for  Biologies  Evaluation  and 
Research. 

[FR  Doc.  97-26987  Filed  10-9-97;  8:45  am] 
■UMO  CODE  41«»^^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

NatkMiar  Camar  for  Raaaarch 
Rasourcas;  Ctosad  Maatings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittae  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Center  for  Research  Resources 
Special  Emphasis  Panel  (SEP)  meetings: 

Mune  of  SEP:  Biomedical  RaseaRii   ' 
Technology  (Telephone  Confereace  Call). 

Date:  November  3, 1997. 

rime;  12:00  p.m. 

Place:  National  Institutes  of  Health.  6507 
Rockledge  Drive.  N4SC  7965,  Room  6018. 
Bethesda,  MD  20892-7965. 

Contact  Person:  Dr.  D.G.  Patel,  Scientific 
Review  Administr«tor,*6705  Rockledge  Drive. 
MSC  7965.  Room  6018.  Bethesda  20892- 
7965,  (301)  435-0820. 

'Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

Name  of  SEP:  Biomedical  Research 
Technology  (Telephone  Conference  Call). 

Date:  Novembw  ^  1997. 

Time:  ftKX)  p.m. 

Place:  National  Institutes  of  Health.  6507' 
Rockledge  Drive.  MSC  7965,  Room  6018. 
Bethesda.  MD  20892-7965. 

Contact  Person:  Dr.  D.G.  Patel,  Scientific 
Review  Adminittrator,  6705  Rockledge  Drivb, 
MSC  7965.  Room  6018.  Bethesda  20892- 
7965,  (301)  435-0820. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

Name  of  SEP:  Biomedical  Research 
Technology  (Telephone  Conference  Call). 

Date:  November  5, 1997. 

TiBie:  12K)0  p.m. 

nace:  National  Institutes  of  Health,  6507 
Rockledge  Drive,  MSC  7965,  Room  6018, ' 
Bethesda.  MD  20892-7965. 

Contact  Person:  Dr.  D.G.  Patel,  Scientific 
Review  Administrator,  6705  Rockledge  Drive, 
MSC  7965,  Room  6018,  Bethesda  20892- 
7965,  (301)  435-0820. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

Name  of  SEP:  Biomedical  Research 
Technology  (Telephone  Conference  Call). 

Date:  November  7, 1997. 

Time:  12:00  p.m. 

Place:  National  Institutes  of  Health,  6507 
Rockledge  Drive,  MSC  7965,  Room  6018. 
Bethesda.  MD  20892-7965. 
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Contact  Penon:  Dr.  D.C.  Patel.  Scientific 
Review  Adminittntor,  6705  Rockiedge  Drive. 
MSC  7965,  Room  6018.  Bethesda  20892- 
7965.  (301)  435-0820. 

Purpoae/ Agenda:  To  evaluate  and  review 
gnnt  applications. 

These  meetings  will  be  closed  In 
accordance  with  the  provisions  set  foith  in 
sees.  552b(c)(4)  and  552(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  coafideatiai  trade 
seuets  or  commercial  property  such  as 
palantable  material  and  panooal  infiirmation 
coaoamii^  individuals  associated  with  the 
application  aod/or  proposals,  the  diadosura 
of  which  would  oonstitnta  a  daarty 
unwarranted  invasion  of  personal  privacy. 
(Catalof  cf  Federal  Domeatic  Assistance 
Proaram  h4o.  93.371,  Biomedical  Research 
Technology.  National  Institutes  of  Health. 
HKS) 

ObIkI:  October  3, 1897. 


UVhm  T.  Strii^fr  Id, 

Coaunittae  Management  Officer.  NDL 

(FR  Ddc  97-28886  FUed  10-9-97;  8:45  am] 


ocPARTMarr  of  health  and 

HUMAN  SERVICES 
NHDonai  aiMiiuiea  or  neann 


I  Heart,  Lung,  and  Blood 
Inamma;  Heeling  of  the  SIcMaCeW 
Olaeaaa  Advlaory  Conmiltlea 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hoeby  given  of  the  meeting  of  the 
Sickle  Cell  Disease  Advisory 
Cominittee,  National  heart.  Lung,  and 
Blood  Institute,  November  14, 1997.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health.  Reckledge  0. 
Conference  Room  9104.  6701  Rockledge 
Drive.  Bethesda.  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  adjournment,  to 
discuss  iBcommendations  on  the 
implamentatian  and  evaluation  of  the 
Sickle  Cell  Disease  Program.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Clairce  D.  Reid.  Executive 
Secretary.  Sickle  Cell  Disease  Advisory 
Committee,  Division  of  Blood  Diseases 
and  Resource.  NHLBI.  Two  Rockledge 
Center,  Suite  10160,  6701  Rockledge 
Drive.  Bethesda.  Maryland  20892.  (301) 
435-0080,  will  furnish  substantive 
program  information,  a  summary  of  the 
meeting,  and  a  roster  of  the  committee 
members. 

(CaflBlog  of  Federal  Domestic  Assistance 
Program  No.  03.839,  Blood  Diseases  and 


Resources  Research.  National  Institutes  of 
Heakh) 

Dated:  October  3. 1997. 
La  Verne  Y.  Stringfleld, 
Committee  Management  C^ftcer,  NBi. 
(FR  Doc.  97-26888  Filed  10-9-07:  8:45  am] 
MjJNa  oooc  4i4aai-ii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nalionallnetttutee  of  Health 

National  Inetltute  of  Child  Health  and 
Human  Development;  Cloeed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Mune  of  SEP:  raCHD  Training  Grant 
Review. 

Date.-  October  22-23. 1997. 

Time:  October  22-8.-00  a.m.-5K)0  p.m.: 
October  23-8:00  a.m.-«d)oununenL 

Pfoce:  Holiday  Inn— SUver  Spring,  8777 
Georgia  Avenue.  Silver  Spring,  Maryland 
209ia 

Contact  Penon:  Gopal  M.  Bhatnagar.  PhJ).. 
Scientific  Review  Administrator.  DSR.  6100 
Executive  Boulevard,  Room  SEDl ,  Bethesda, 
Maryland  20892.  Telephone:  301-496-1485. 

Purpoee/ Agenda:  To  evaluate  and  review 
research  grant  applications. 

This  meeting  %riil  be  cloeed  in  accordance 
%vith  the  provisions  set  forth  in  sections 
552b(cM4)  and  552b(cK6).  Title  5  U.S.C  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  %vith  tlie  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

This  nodce  is  being  published  lees  than  IS 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noe.  (93.864.  Population  Reaearch 
and  No.  93.865.  Research  for  Mothers  and 
Children).  National  Institutes  of  Heaith.  HHS) 

Dated:  Octobar  3. 1997. 
UVeme  Y.  StringfieU, 
CominittBe  Management  Officer,  NBL 
(FR  Doa  97-26881  FUed  10-»-e7: 8:45  am] 
MUSM  OOOC  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institiitee  of  Heelth 

National  Institute  of  Arthritle  and 
Musculoskeletal  and  Skin  DIseaaee, 
Clooad  Meeting 

Purusant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meeting: 

Mime  of  SEP:  NIAMS  SEP  SCOR  Review. 

Date:  November  17-18. 1997. 

Time:  November  17 — 8KX)  a-nL-S.-OO  pun.; 
November  18 — 8:00  a.m. — adjournment 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avwuw.  Bethesda,  Maryland 
20615. 

Contact  Peraon:  Aftab  A.  Ansari.  Ph.D.. 
Scientific  Review  Administrator.  Natcher 
Building,  45  Center  Drive.  Rm  5AS25U. 
Bethesda.  Maryknd  20692-6500,  Telephone: 
301-594-4952. 

Purpose/ Agenda:  To  evaluate  and  review 
research  grant  applicatioiu. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
5S2b(c)(4)  and  552b(c)(6).  Title  5  U.S.C.  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
propMty  such  as  patentable  material  and 
personal  infonnation  coaceming  individuals 
associated  vrith  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwan anted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Asaistanre 
Program  Nos.  [93.846.  Profect  (kants  in 
Arthritis,  Musculoskeletal  and  Skin  Disaeaes 
Research).  National  Institutes  of  Health. 
HHS) 

Dated:  Octobar  3. 1997. 
LaVanMT.SlriagflekL 
Coaunittae  S4anagement  Offic&r,  SBi. 
(FR  Doc.  97-26862  Filed  10^»-«7;  8:45  am) 

00M414»-et-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutae  of  Health 

National  Inatltute  of  Neurological 
DIaortJers  and  Stroke;  Division  of 
Extramural  Actlvltlas;  Cloaad  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
SmphoMi*  Panel. 

Date:  December  4. 1997. 

Time:  10:00 1 
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Place:  National  Institutes  of  Health,  7550 
Wisconsin  Avenue,  Room  9ClO,  Bethesda. 
MD  20892. 

Contact:  Dr.  Lillian  Pubols,  Chief. 
Scientific  Review  Branch,  NINDS.  National 
Institutes  of  Health.  7550  Wisconsin  Avenue. 
Room  9ClO,  Bethesda,  MD  20892,  (301)  496- 
9223. 

Purpose/ Agenda:  To  review  and  evaluate  a 
grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catafog  of  Federal  Domestic  Assistance 
Program  No.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854.  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  October  3, 1997. 
UVeme  Y.  Striagfield. 
Committee  h^nagement  Officer,  NDL 
(FR  Doc.  97-26885  FUed  10-9-97;  8:45  amj 

I  COOK  414e-01-«i 


OEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health: 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

A^nda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mentol  Health  Special  Emphasis  Panel. 

Date:  October  8,  1997. 

Tiem:  6  p.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Michael.D.  Hirsch, 
Parldawn  Building.  Room  9-101, 5600 
Fishers  Lane,  Rockville,  MD  20857. 
Telephone:  301,  443-3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  October  8, 1997. 

Time:  7  p.m. 

Place:  Chevy  Chase  Holiday  Inn.  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Michael  D.  Hirsch, 
Parklawn  Building,  Room  9-101.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
Telephone:  301,  443-3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Rmphafty  p^oeL 
Date:  October  8, 1997.  " 
Time:  7:30  p.m. 


P/ace:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Michael  D.  Hirsch. 
Parklawn  Building.  Room  ft-101,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
Telephone:  301,  443-3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaoeL 

Date:  October  8, 1997. 

Time:  8  p.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815. 

Contact  Person:  Michael  D.  Hinch. 
Parldawn  Building,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857,   ' 
Telephone:  301 ,  443-3936. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  infonnation 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  disclosure  of 
which  would  constitute  a  cleuiy 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  Uie  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.242,  93,281,  93.282) 

Dated:  October  3, 1997. 
UVeme  Y.Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc  97-26887  filed  10-9-97;  8:45  am) 
Ba«M  COOE  414S-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationalinstitutes  of  Health 

Dhrision  of  Reeearch  Grants;  Cloaad 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applicants. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  3. 1997. 

Time:  11:30  a.m. 

Place:  NIH,  Rocldedge  2.  Room  4186. 
Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel. 
Scientific  Review  Administrator,  6701 
Rocldedge  Drive,  Room  4186,  Bethesda, 
Maryland  20892,  (301)  435-1150. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Dote;  November  18, 1997. 

Time:  12:30  p.m.. 

Place:  NIH,  Rockledge  2,  Room  4172, 
Telephone  Confisrence. 

Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Adminisiiator,  6701 


Rockledge  Drive,  Room  4172.  Bethesda. 
Maryland  20892.  (301)  435-1727. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  19. 1997. 

Time:  2:00  p.m.. 

Mace:  NIH.  Rocldedge  2,  Room  5124. 
Jelephone  Conference. 

Contact  Person:  Dr.  Everett  Sinnett. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5124,  Bethesda. 
Maryland  20892.  (301)  435-1016. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  December  10-12, 1997. 

Time:  8:00  p.m. 

Place:  Radisson  Hotel.  Lansing.  ML 

Contact  Person:  Dr.  Richard  Paimiers, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5106.  Bethesda, 
Maryland  20892,  (301)  435-1166. 

The  meetings  wrill  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(cM4)  and  552b(cM8).  TiUe  5,  U.S.C 
A.ppUcations  and/or  proposals  and  the 
discussioiu  could  reveal  confidential  trade 
secrets  or  cocmiercial  property  such  as 
pattentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892.  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  October  3, 1997. 

UVaraeT.  StringfieU. 

Committee  Management  Officer,  NBL 

(FR  Doc  97-26884  Filed  10-9-97;  8:4S  am) 

■UJNQ  coat  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  Research  on  Women's 
Health;  Meeting 

Purstiant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  noti(» 
is  hereby  given  of  die  meeting  of  the 
Advisory  Committee  on  Research  on 
Women's  Health  (ACRWH)  to  be  held 
November  17, 1997  at  the  Bethesda 
Marriott  (formerly  Pooks  Hill  Marriott). 
Bethesda,  Maryland  20892.  The  entire 
meeting  will  be  open  to  the  public  from 
8:30  a.m.  to  adjournment  at  12:00  p.m. 
The  purpose  of  the  meeting  will  be  for 
the  Committee  to  provide  advice  to  the 
OfBce  of  Research  on  Women's  Health 
(ORWH)  on  its  research  agenda  and  to 
provide  recommendations  regarding 
ORWH  activities.  Attendance  by  the 
public  will  be  limited  to  space  available. 
The  agenda  will  include  an  update  on 
ORWH  activities  and  programs  to  meet 
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the  mandates  qf  the  pffiqa^  and  a  reiipct 
from  the  Special  Ad  Hoc  Workiog        - 
Group  on  the  Women's  Health  Initiative. 
The  Committee  will  also  discuss 
ongoing  activities  to  update  the  NIH 
research  agenda  on  women's  health, 
including  the  national  meeting. 
"Beyond  Hunt  Valley:  Resaar^  on         * 
Women's  Health  for  the  21st  Century." 
The  national  meeting  is  the  culmination 
of  a  series  of  public  hearings  and 
scientific  workshops  held  in 
Philadelphia.  Pennsylvania.  New 
Orleans.  Louisiana,  and  Santa  Fe.  New 
Mexico,  and  will  be  conducted 
November  17-13, 1997  at  the  Bethesda 
Mairiott 

Joyce  Rudick.  Acting  Executive 
Seavtary.  ACRWH,  and  Acting  Deputy 
Director.  ORWH.  OfBce  of  the  Director, 
NIH,  Building  1,  Room  201.  Bethesda. 
Maryland  20892.  301/402-1770.  301/ 
402-1790  (Fax),  will  furnish  the 
meeting  agenda,  rostar  of  Committee 
members,  and  substantive  program 
infionnation  upon  request 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
langiMign  interpretation  or  other 
rHnaabie  accommodations,  should 
contact  Ms.  Rudick  in  advance  of  the 
meeting. 

DMkL  Odobar  3. 1997. 

CoaMriHM  Stanagetnent  Offietr.  SIH. 

[FK  Doc  97-2eaS3  Filed  10-9-47;  9:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NMNMial  RWUniM  Off  WSHR 


I  Q#  Op^Milisllon,  Functions, 
■no  tMNQMionsaf  Auinoffiiy 

Part  N.  National  Institutes  of  Health, 
of  the  Statement  of  Organization. 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (40  FR  22859,  May  27. 
1975.  as  aaandad  most  recently  at  62 
FR  47509.  Septamber  9. 1997.  and 
redesignated  from  Part  HN  as  Part  N  at 
60  FR  56606,  November  9,  1995).  is 
amended  to  reflect  tfaa  reorganizatioa  of 
the  intramural  research  support  services 
within  the  NIH.  The  reorganiiation 
ttanates  the  intramural  research 
suppoit  services  function  from  the 
National  Center  for  Research  Resources 
(NCRRXHNR)  to  the  OfBce  of  Research 
Services  (ORS)(HNAM5).  (1)  In  ORS.  the 
Division  of  Intramural  Research 
Services  (DIRS)  is  established:  (2)  the 
following  organizations  are  transferred 
iatJhair  entirety  from  NCRR  to  DIRS/ 

1  their  functiooal  statements  are 


revised:  (a)  Biosaedical  Ennnaering  and 
Instrumentation  Program,  (b^  Veterinary 
Resources  Program,  [c]  Medical  Arts  and 
Photography  Branch,  and  (d)  Library 
Branch;  (3)  the  functienal  statmnent  for 
NCRR  is  revised;  an4  (4)  in  the  NCRR's 
OfBce  of  the  Director  (a)  the  Office  of  . 
Human  Resources  and  Information 
Technologies  (OHRTT)  is  established,  (b) 
two  offices  from  the  Office  of 
Administration  (OA)  are  transferred  to 
OHRTT.  (c)  the  OA  is  retiUed  as  the 
Office  of  Finance  and  Administration 
and  its  functional  statement  is  revised, 
and  (d)  in  the  Office  of  Science  Policy, 
the  Office  of  Science  and  Haahh  Reports 
is  abolished. 

Section  HN-B.  Organizatirai  and 
Functions,  is  amended  as  fiollows: 

(1 )  Under  the  heading  Office  of  the 
Director  (NA^  formerly  HNA).  Office  of 
Management  (NAM.  formerly  HNAM). 
insert  the  following: 
.  Division  of  Intramural  Research 
SarrlGes  (NAM57.  formwly  HNAM57). 
Plane  and  conducts  a  centralized 

S>rogram  of  intramural  research  services 
or  the  NIH  throughout  the  planning, 
performance,  and  reportii^  of  research 
protects  m  follows:  (1)  collaborates  with 
intrannual  scientists  on  applications  of 
engineering,  mathematics,  and  the 
phjrsical  sciences  in  biomedical 
research;  works  with  intramural 
scientists  to  predict  technological  needs 
and  to  develop  appropriate  solutions, 
including  theoretical  and  experimental 
models  and  novel  instrumentation:  and 
provides  comprehensive  services  few 
fabrication,  maintenance,  modification, 
repair,  sale,  and  lease  of  scientific 
equipment;  (2)  provides  a  centralized 
laboratory  animal  care  and  use  program 
ofiiBring  comprehensive  veterinary, 
technical,  and  diagnostic  support 
services;  (3)  provides  comprebensive 
research  library  support  to  NIH 
scientific,  clinical  and  management 
programs  through  an  extensive 
collection  of  books  and  journals,  access 
to  electronic  information  resources,  and 
staff  aasistance  and  consultation  in 
information  handling  and  retrieval;  and 
(4)  provides  a  complete  visual 
communications  program  utilizing 
design,  graphics,  medical  illustration, 
photography,  and  video  recording  For 
documentation  of  medical  research 
programs  and  data  for  all  NIH 
information  dissemination  needs. 

Biomedical  Engineering  and 
Instrumentation  Program  (NAM572. 
formerly  HNAM572).  Contributes  to  the 
advancement  of  NIH  research  in  .. 
applications  of  engineering, 
mathematics  and  the  physical  scioices 
through  (1)  collaborations  with  NIH 
scimtists  in  areas  such  as  measurement, 
imaging  mathematical  "^^'^^inw,  and 


design  of  spe^alized  equipment;  (2)... 
proposing  and  developing  theoretical 
and  experimental  methods,  including 
instrumentation,  to  meet  loi\g-term 
needs  of  the  NIH  IRP;  and  (3)  providing 
prompt,  convenient,  cost-efficient,  high- 
quality  technical  support  services,  such 
as  construction,  maintenance, 
modification,  repair,  sale,  and  lease  of 
scientific  equipment. 

Veterinary  Resources  Program  (NAM 
573,  formerly  HNAM573).  Contiibutes 
to  the  advancement  of  NIH  research 
through  the  application  of  laboratory 
animal  sciences  by  (1)  consultive  and 
collaborative  interaction  with  NIH 
intramural  researchers;  (2)  provision  of 
folly  characterized  laboratory  animal 
models;  and  (3)  provision  of  a  full  range 
of  professional  and  technical  support 
and  diagnostic  services,  facilities,  and 
othw  resources  required  far  laboratory 

animal  care. 

Medical  Arts  and  Photo^aphy  Branch 
(NAM574.  formerly  HNAM574). 
Contributes  to  the  advancement  of  NDi 
research  by  (1)  creating  pro4pcts  that 
visually  communicate  scientific  data, 
leaeerch  accomplishments,  and  NIH 
programs  to  the  scientific  community 
and  the  general  public;  (2)  producing 
publicatioxu,  exhibits,  and  audiovisual 
pnseotations  through  a  variety  of 
senricas  including  design,  graphics, 
video  production,  medical  illustration, 
micro-  and  macro- photography,  public 
aSurs  and  patient  photo^aphy:  and  (3) 
providing  staff  assistance  in  planning 
and  coordination  of  visual 
communication  needs. 

Library  Branch  (NAM575,  Formerly 
HNAM575).  (1)  Serves  as  the  primary 
literature,  referral,  and  informatioa 
resource  for  the  administrative, 
scientific,  and  clinical  staff  of  NIH;  (2) 
interprets  information  needs  to  support 
the  NIH  reseerch  propam;  (3)  acquires, 
oraaniaes.  manages,  maintains,  and 
services  a  collection  of  materials  to  meet 
these  information  needs;  (4)  provides 
access  to  needed  infonnatitm  not 
directly  acqtiireii  by  the  Library;  (5) 
provides  professional  assistance  to  NIH 
personnel  in  identifying,  retrieving,  and 
critically  appraising  information 
resources  available  locally  or  in 
electronic  form;  (6)  provides  translation, 
instructicm,  reference,  and  mediated 
search  services;  and  (7)  provides 
leadership  and  consultative  services  to 
NIH  personnel  in  organization  and 
aaaagement  of  print  and  electronic 
information. 

(2)  Under  the  heading  National  Center 
for  Research  Resources  (NR.  formeriy 
HNR)  is  revised  as  follows: 

National  Center  for  Research 
Resources  (NR.  formeriy  HNR). 
Administers,  fosters,  and  supports 
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ffl»7.       aodiB 
WapBito  CNIttsa.  in— tj         inltlari>e9.Mil(Jl 

a. 


and 


(NRia. 

HNRia).(i)PlaBi 

AeCanlw'shiuiiM 


Uafaon  widi  the  r>ffi{  Office  of  Human 
Kaeooice  Muefsmeot  and  the  Office  of 
the  Nn  Chief  Iniofmatkm  OOloar.  (9) 


'arfthinthe 

CBOtH-.  inchadiog  the  devefopmaat  and 
axacotkn  of  an  information  tadkaobgy 
budsBt  pcdicies  and  prooedniaa:  (4) 
ptovidss  managsment  siqiport.  Iiainii^ 
and  advice  on  personal  ooomitar 
maHMsand  paitidpatas  wiONIH 
planning  groups  to  develop  new 
taduolo^es  for  common  prapem 
improvements:  (5)  provides  a  fiill  range 
of  human  resources  plannii^  and 
support  services,  indttdii^  staffii^ 
daaaification.  employee  development, 
benefits  administzation.  awards,  and 
management  of  the  empfoyee 
parfonnance  system;  and  (6)oaosnlts 
with  Center  managers  on  methods  and 
techniques  for  developing  human 
leeources  to  their  mainiiiitin  rapatrfl^^i^fg 
ai^nroductivity. 

Office  of  Finance  and  Administiatfon 
(NR14.  formerly  HNR14).  (1)  Plans, 
evaluates  and  executes  all  aspects  of  the 
Center's  financial  management  and 
administrative  services  ;(2)  formulates, 
presents  and  executes  budget:  (3) 
advises  the  Director  and  staff  on 
financial  management  matters;  (4) 
maintains  liaison  with  the  NIH  Office  of 
Financial  Managem«it  and  Office  of 
Administration,  and  ensures 
compliance  with  all  instructions  and 
policies  related  to  financial  management 
and  administration;  (5)  provides 
management  analysis  and  advice:  and 
(6)  interprets  and  implements  new  or 
revised  administrative  policies  and 
regulations  affecting  the  overall  mission 
of  the  Center  and  NIH/HSS  poticies  and 
procedures. 

The  following  organizations  are 
abolished  and  their  respective 
functional  statements  are  removed  in 
their  entirety:  Biomedical  Engineering 


. ofAutfaoritar 

fnf  rtie  nii|il— I  irf^flentih  mmA 
HiHiaa  Servioaa  (40  FR  22*99. 1^  27. 
1B75.  ae  amended  most  moandy  attt 
FR  4750Q.  SaplandMr  •.  1997.  and 
mdesigiiaiadfrMiPartHNasPi^Nat 
60  FR  S6605.  NoveoiMr  9.  MiS).  is 
amended  as  set  forth  beknr  to  taOect  tlw 
taoisBniaation  of  die  Ffatiaaal  Cancer 
Institute  es  follows:  (1)  the  Diviston  of 
^uoer  Omtrol  and  Papulation  Science 
(DCCPS)  and  DCCPS's  Office  of  the 
Oiiactor  are  eetabUshed;  (2)  the  Division 
of  Cancer  Prevention  and  Control  is 
letitled  to  the  Divisicm  of  Cmn^^^ 
Prevmtifm  (DCP).  its  ftinrrtnw^i 
statement  is  revised,  and  tlie  DCPs 
Office  of  the  Director  functional 
statement  is  revised:  (3)  the  Division  of 
Cancer  Treatment,  Diagnosis  and 
Centers  is  retitled  to  the  Division  of 
Canco-  Treatment  and  Diagnosis  and  its 
functional  statemoit  is  revised;  (5)  in 
the  Office  of  the  Director,  the  Office  of 
Centers.  Training  and  Resotuces  is 
established:  and  (6)  in  the  Office  of  the 
Director,  t^  Office  of  Special 
Populations  Research  is  established. 

Section  N-B,  Organization  and 
Functions,  under  the  heeding  National 
Cancer  Lostitute  (NC.  formoiy  HNCJ  is 
amended  as  follows: 

(1)  The  follovring  is  inserted: 
.  Division  of  Cancer  Control  and 
Population  Science  (NCD,  formerly 
HNCD).  (1)  Plans  and  directs  an 
extramural  program  of  cancer  and 
population  science  research  for  the 
Institute;  (2j  serves  as  the  Institute  focal 
point  for  extramural  research  in  the 
following  areas:  epidemiology  and 
cancer  genetics,  behavioral  sciences  and 
cancer  surveillance;  (3)  develops  and 
supports  multidisciplinary  research 


(flt 
ins  liateo  with  public  I 


in  order  to  fKdlitrte  commnaiotiaB. 
infonnatioo  *»»'*»*»tg",  and  '•"optiati^wi: 
(3)  colkbaiMBS  arith  othsr  divistoos. 
offires.  inatitutss.  and/or  ii^Hjh*^}  ^nd 
Intamational  raseardi  aryudxatians  in 
projacti  and  activities  related  to  cancer 
control:  (4)  plans,  devriops.  directs  and 
coordinates  the  Institute's  roseeitli 
activitias  related  to  cancer  survivors; 
and  (5)  diasemiiiatei  relevant  rnaeeiLh 
informetion  to  tlie  lay  and  piiifiusiiiiiei 
communities. 

(2)  The  title  end  fimctional  statement 
for  the  Division  of  Cancer  PreventiaB 
and  Control  (1SIC4,  fbrmeriy  NHC4)  end 
its  Office  of  die  Director  (NC41. 
formerly  HNC41)  are  replaced  with  the 
following: 

Division  of  Cancer  Prevention  (NC4, 
farmeriy  HNC4).  (1)  Plans  and  directs  an 
extramural  program  of  roTwor 
prevention  research  for  the  Institute;  (2) 
develops  and  supports  research  training 
and  career  development  in  cancer 
prevention:  (3)  coordinates  program 
activities  with  other  Divisions. 
Institutes,  or  Federal  and  state  agencies, 
and  establishes  liaison  with  professional 
and  voluntary  health  agencies,  cancer 
centers,  labor  organizations,  cancer 
organizations,  healthcare  delivery  and 
managed-care  organizations,  and  trade 
associations;  and  (4)  coordinates 
community-based  clinical  research  in 
cancer  prevention  and  dissemination  of 
cancer  treatment  practice  through  a 
consortium  of  conununity  clinical 
centers. 
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Office  of  the  Director  (NC41,  formerly 
HNC41).  (1)  Plans,  develops,  directs, 
and  coordinates  the  Institute's  leseaich 
activities  related  to  preyentioaia 
community  clinical  oncology  centers, 
conducted  through  independent  and 
cooperative  studies  and  programs  with 
cancer  center,  universities,  state  and 
other  health  agencies  private  industry 
and  other  Federal  agencies;  [2)  develops 
and  mainfAins  Uaison  with  pul)lic 
health  groups  and  agencies,  cancer  jt^-i^.^ 
centers,  public  andiprofessinnal 
educational  organizations,  labor 
organizations,  trade  and  professional 
associations,,  voluntary  health 
organizations,  and  regulatory  agencies 
in  order  to  facilitate  communication, 
information  exchange,  and  cooperation; 
(3)  collaborates  with  other  Divisions, 
Offices,  Institutes,  and/or,^[iational  and 
international  research  organizations  in 
projects  and  activities  related  to  cancer 
prevention;  and  (4)  disseminates 
relevant,prevention,  early  detectioq,  .  .;.^ 
psychosocial ,  and  rehabilitation        '  ^  >  ;c 
information  to  the  lay  and  proiaseional 
communities. 

(3)  The  title  and  functional  statement 
for  the  Division  of  Cancer  Treatment. 
Diagnosis  and  Centers  (NCB,  formerly 
HNCB)  are  replaced  with  the  following: 

Division  ofCancer  Treetment  and 
Diagnosis  (HNCB).  (1)  Plans,  directs  and 
coordinates  a  program  of  extramural 
preclinical  and  clinical  cancer  treatment 
research  as  well  as  research  conducted 
in  cooperation  with  other  Federal 
agencies  writh  the  otqective  of  curing  or 
controlling  cancer  in  man  by  utilizing 
treatment  modalities  singly  or  in 
combination:  (2)  administers  targeted 
research  and  development  programs  in 
the  areas  of  drug  development, 
diagnosis,  biological  response  modifien 
and  radiotherapy  development;  and  (3) 
serves  as  the  national  focal  point  for 
infoimation  and  data  on  experimental 
and  clinical  studies  related  to  cancer 
treatment  and  for  the  distribution  of 
such  information  to  appropriate 
scientists  and  physicians. 

(4)  In  the  Office  of  the  Director  (NCl, 
formerly  HNCl)  the  following  are 
inserted: 

Office  of  Centers,  Training  and 
Resources  (NC18,  formerly  HNC18).  (1) 
Plans,  directs,  coordinates,  evaluates 
and  supports  extramural  grant  programs 
that  reUte  to  the  broad  scientific 
objectives  of  each  extramural  Division 
and  that  are  designed  to  develop  and 
enhance  cancer  research  in  academic 
and  research  institutions;  (2)  through 
the  extramural  funding  of  specialized 
and/or  broad  multidisciplinary  centers 
devoted  to  the  basic,  clinical  and 
populations  sciences,  advances  the 
knowledge  and  understanding  of  the 


causes,  mechanisms,  diagnosis  and 
treatment  of  cancer  and  promotes 
transitional  research  or  the -movement  of 
discoveries  in  the  laboratoiy  into  patient 
and  population  research  settings;  (3) 
assi:>t#  extramural  research  effimts 
through  support  of  the  tmprov^ent, 
renovation,  and  construction  of  research 
facilities;  (4)  provides  training 
opportunities  for  health  professionals  in 
order  to  create  a  national  cadre  of  highly 
sidlled  individuals  capable  of 
transferring  research  discoveries  to 
applications  in  cancerdiagnosls, 
treatment,  and  prevention;  and  (5) 
establishes  program  prioritie^allocates 
resources,  integrates  the  projects  of       ,, 
various  branches,  evaluates  program 
effectiveness  relative  to  the  goals  and 
objectives  of  the  Institute,  and 
represents  the  pcegram  area>tn 
management  and  scientific  decision- 
making qieetings  within  the  Institute. 

Office  of  Special  Populatioils 
Research  (NC19.  formerly  HNC19).  (1) 
Provides  leadership,  coordination,  and 
advice  to  the  Director.  NCI.  on  research 
related  to  minorities  and  special 
populations;  (2)  serves  as  the  Institute's 
focal  point  for  programs  addressing 
scientific  questions  pertinent  to 
minority  and  ethnic  populations  as  weO 
as  the  elderiy  and  medically 
underserved;  (3)  provides  advit^s  and 
assistance  to  the  Institute  Director, 
Division  Directors,  and  other  senior  staff 
concerning  the  development,  conduct 
and  research  focus  of  programs 
pertaining  to  or  affecting  special 
populations;  (4)  collaborates  and 
consults,  as  necessary,  with  appropriate 
Institute,  NIH.  and  oUier  Federal  and 
non- federal  agencies  and  organizations 
interested  or  engaged  in  research  on 
special  populations;  and  (5)  develops 
concepts  fbr  new  programs  that  would 
be  implemented  by  the  scientific 
divisions  of  the  Institute. 

Dated:  September  30. 1997. 
Harold  Vamaa, 

Director,  National  Institutes  of  Health. 
|FR  Doc.  97-26889  Filed  10-9-97;  8:45  ami 
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DEPARTMENT  OF  HOUSiNQ  AND 
URBAN  DEVELOPMENT 

(Doctel  Na  FR-4235-N-24] 

Fwtoral  ProfMrty  Suitable  as  Facilities 
To  Assist  ifw  Homeless 

AOa«CY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACnON:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitebility  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  October  10, 1»7. 
FOR  FUNTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing  - 
and  Urban  Development,  ROom  72S6, 
451  Seventh  Street  SW.  Washington,  DC 
204ie;.telephone  (202)  7(»^12a8;  TDD 
number  for  theihearing-  and  sjieech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  tne  not  toU-fiee),  OV 
call  the  toll-free  Title  V  Information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATKM:  In      ' 
accordance  with  the  December  12, 1908 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  k  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  uise  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  aimouncing  that  no 
additional  properties  have  been 
determined  suitable  or  unstiitable  this 
week. 

Dated:  October  2. 1997. 
Fred  KanMSrIr.. 

Deputy  Assistant  Seaetaryfor  Sconomic 
Development. 

(FR  Doc  97-26762  Filed  10>0-g7;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Ftah  aiNl  WlkNita  Servio* 

Notice  of  Receipt  of  AppNcaUons  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C  1531,  et 
seq.y. 

Applicant:  Golden  Studio  Animals, 
Inc,  Sarasota,  FL,  PRT-a34534. 

llie  applicant  requests  a  permit  to 
export  and  re-import  a  captive-bom 
Bengal  tiger  [Panthera  tigris  tigris)  and 
progeny  of  the  animals  currently  held 
by  die  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notificatation  covers  activities  by  the 
applicant  over  a  three  yeer  period. 

Applicant:  John  Ariel  Bradshaw. 
Ogden,  UT,  PRT-835151. 


/ 
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The  applicant  requests  a  permit  to 
import  this  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  OTifaaiu:ement  of  the 
survival  of  the  species. 

Applicant:  St.  Louis  Zoological  Park, 
St.  Louis,  MO,  PRT-834539. 

The  applicant  requests  a  permit  to 
import  biological  samples  from  wild 
,  and  captive  bom  Black  and  white  lemur 
(Vonecja  variegata  variegata]  bam 
Reserve  Naturelle  Integrale  No.  1,  Pare 
Zoologique  de  Ivoloina,  and  Pare 
Botanique  et  Zoologique  de  Tsimbazaza 
in  Madagascar  for  the  pu^xwe  of 
enhancement  through  scientific 
research. 

Applicant:  Qeveland  Metroparks  2^oo, 
Cleveland,  OH,  PRT-634809. 

The  applicant  requests  a  permit  to 
import  one  female  Clouded  leopard 
{Neofelis  nebulosa)  from  Belfast  Zoo, 
Northern  Ireland  for  the  purpose  of 
enhancement  of  the  species  through 
captive  propagation  and  conservation 
education. 

Applicant:  Omaha's  Henry  Doorly 
Zoo,  Omaha.  Nebraska,  PRT-835175. 

The  applicant  requests  a  permit  to 
import  one  female  Siberian  tiger 
(Pantheta  tigris  ahaica)  from  Kmnmn 
Zoo,  The  Netherlands  for  the  purpose  of 
enhancement  of  the  species  through 
captive  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfex  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  setisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant  Arrowhead  Bluffs 
Museum,  Wabash,  MN,  PRT-«26912. 

Pennit  Type:  Public  Display. 

Name  and  Number  of  Animals:  polar 
bear  [Ursus  maritimus),  1. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
a  pennit  to  import  a  polar  bear  hide  and 
skidl  sport-hunted  in  Canada  and 
donated  to  the  facility  for  the  purpose 
of  public  display  at  the  Arrowhead 
Blufb  Museum. 


Source  of  Marine  Mairunals:  sport- 
hunted  in  Canada  by  an  affiliate  of  the 
Arrowhead  Bluffs  Museum. 

Period  of  Activity:  Up  to  five  years 
from  issuance  date  of  the  permit,  if 
issued 

Applicant:  University  of  Alaska 
Museum,  Fairbanks,  AK,  PRT-832903. 

Type  of  Pennit:  In^xiit  for  Scientific 
Research.  ■  *•.•  --  ,     >   . 

Name  and  Ntunber  of  Animals: 
Walrus  (Ckiobenus  rosmarus),  polar  bear 
[Ursus  OHuitimus),  and  sea  otter 
lErdtydra  lutris);  up  to  a  total  of  200 
samples  per  yeer. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
a  permit  for  the  import  of  legally 
collected  samples  of  walrus,  polar  beer 
and  sea  otter  from  Canada  and  Russia 
for  scientific  research  purposes 
including  exchange  of  material  with 
other  researchers.  Specimens  are  to  be 
acquired  by  salvage  from  subsistence 
hunting  and  beach-cast  carcasses  as  well 
as  acquired  from  agents  of  the  foreign 
governments  who  are  conducting 
authorized  research  on  these  species. 
The  applicant  is  also  seeking 
authorization  for  re- import  of  specimens 
of  these  species  legally  collected  in  the 
United  States,  accessioned  in  the 
Muesum,  and  exported  to  foreign 
researchers  for  scientific  purposes. 

Source  of  Marine  Mammals:  salvage 
and  authorized  research  as  described 
above. 

Period  of  Activity:  Up  to  five  years 
from  issuance  date  of  the  permit,  if 
issued.  • 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  the  applications 
listed  above  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

Applicant-  Federick  Studler,  Jr., 
Conestoga,  PA.  PRT-834952. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  McQintock 
Chaimel  polar  bear  population. 
Northwest  Territories,  Canada  for 
personal  use. 

Applicant:  Gregory  Wambold,  Poway, 
CA.  PRT-834978. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  prior  to  April  30. 1994. 
from  the  Lancaster  Sound  polar  bear 
population,  NorAwest  Territories, 
Canada  for  personal  use. 

Applicant:  Randy  Deeter,  Anchorage, 
AK,  PRT-834963. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  prior  to  April  30, 1994. 


from  the  Lancaster  Sound  polar  bear 
population,  Northwest  Territories, 
Canada  for  personal  use. 

Applicant:  Lawrence  Carlson,  Ham 
Lake,  MN,  PRT-832105. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  ( Ursus  maritimus) 
sport-himted  from  the  McCUntock   ' 
Channel  polar  bear  population, 
Northwest  Territories,  Canada  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  any  of  these  complete 
applications,  or  requests  for  a  public 
hearing  on  this  application  should  be 
sent  to  the  U.S.  Fish  and  WUdlife 
Service,  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
430,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281  and  must  be  received  within 
30  days  of  the  date  of  publication  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Dociunents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Fnedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
addr^  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated;  October  6, 1997. 
MaryEUen  Amtower, 
Acting  Chief,  Branch  of  Permits,  Office  of 
Martagement  Authority. 
[FR  Doc  97-28979  Filed  10-9-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WiMiife  Service 

Proposed  Policy  on  Qiant  PmkIi 
Pel  iiiits 

AOaCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  reopening  of  comment 

period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 

Service  gives  notice  that  the  comment 
period  on  the  proposed  policy  for 
issuance  of  permits  for  import  of  giant 
panda  will  be  reopened  for  30  days  to 
obtain  further  conunents. 
DATES:  Ihiblic  comments  received  on  or 
before  November  10, 1997  will  be 
considered  by  the  Service. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Chief  of  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
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Drive,  Rcxnn  430.  Arlington.  Virginia 
22203. 

ran  FumHER  mfomiation  contact: 

Kenneth  Stansell,  Cliief,  Office  of 
Management  Autiiority,  at  the  above 
address,  or  call  (703)  358-2093:  fax 
(703)  358-2280. 

SUPPLaeiTARY  MFOMIATION:  The 
Service  published  a  notice  reopening 
the  comment  period  on  the  proposed 
policy  for  issuance  of  permits  for  import 
of  giant  panda  on  July  1,  1997  (62  FR 
35518-19).  The  comment  period  ended 
September  29, 1997.  The  Service 
received  a  request  from  the  World 
Wildlife  Fund,  Washington.  D.C.,  to 
extend  the  comment  period  to  allow 
submission  of  information  from  two 
events:  the  International  Symposium  on 
Environmental  Protection  and  Qty 
Development  of  the  21st  Centiuy 
(September  23-28)  in  Chengdu  and  the 
Ministry  of  Forestry /WWF  Workshop  on 
Giant  Panda  Reintroduction  (September 
24-28).  The  results  of  these  meetings 
were  not  available  before  the  close  of 
the  previous  comment  period  but  may 
be  important  to  the  policy  development. 
Interested  organizations  and  the  public 
are  invited  to  comment  on  the  results 
from  these  meetings  or  on  any  other 
issues  related  to  panda  conservation. 

AatlMirtty:  This  notice  was  praparad  under 
the  authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (16  U.5.C.  1531  at  $eq.). 

Dated:  October  3, 1997. 
laiiite  Eappapoct  Clarfc. 
Dinctor. 
(FR  Doc.  97-28848  Filed  10-9-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WNdlife  Swvice 
Issuanc*  of  PwmN  for  MariM 


On  July  31. 1997,  a  notice  was 
published  in  the  Federal  Regiater,  Vol. 

62.  No.  147,  Page  41072,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Robert  Keeler. 
Douglas.  WY  for  a  permit  {PRT-832324) 
to  import  a  sport-hunted  polar  bear 
(Utsus  maritimus)  trophy,  taken  prior  to 
April  30. 1994.  ftom  the  Gulf  of  Boothia 
population.  Northwest  Teiritoriee. 
Canada  for  personal  use. 

Notice  is  hereby  given  that  on 
September  26,  1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 


On  July  31, 1997.  a  notice  was 

published  in  the  Federal  Register,  Vol. 
62,  No.  147.  Page  41072,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Harry  Donald 
Nicholson,  Corsicana,  TX  (PRT-832095) 
to  import  a  sport-hunted  polar  bear 
(Unus  maritimus)  trophy,  taken  prior  to 
April  30,  1994.  from  the  Lancaster 
Sound  population.  Northwest 
Territories,  Canada  for  personal  use. 

Notice  is  hereby  given  that  oa 
September  26, 1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal    . 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
WildUfa  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  August  7. 1997.  a  notice  was 
published  in  the  Federal  Regiatar,  Vol. 
62.  No.  152.  Page  42590,  that  an 
application  had  been  filed  with  the  Fish 
and  WildlifiB  Service  by  Joseph 
Cafineyer,  Taylor,  MI  (PRT-832734)  to 
import  a  sport-hunted  polar  bear  [Unus 
maritimus)  trophy,  taken  prior  to  April 
30,  1994.  from  the  Baffin  Bay 
population,  Northwest  Territories. 
Canada  for  personal  use. 

Notice  is  hereby  given  that  on 
September  26,  1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  July  17. 1997,  a  notice  was 
published  in  the  Federal  RegistA-,  Vol. 
62,  No.  137,  Page  38320.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Christopher 
Harvey,  Ormond  Beach,  FL  (PRT- 
829688)  to  import  a  sport-himted  polar 
bear  [Ursus  maritimus)  trophy,  from  the 
Southern  Beaufort  Sea  population. 
Northwest  Territories.  Canada  for 
personal  use. 

Notice  is  hereby  given  that  on 
September  23.  1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
« requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  August  7, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62.  No.  152,  Page  42590,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  William 
Shields,  Reno,  NV  (PRT-830610)  to 
import  a  sport-hunted  polar  bear  [Ursus 
maritimus)  trophy,  taken  prior  to  April 
30. 1994,  from  the  Northern  Beaufort 
Sea  population.  Northwest  Territories, 
Canada  for  personal  use. 


Notice  is  hereby  given  that  on 
September  24. 1997.  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  of  amended  (16 
use.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
subniits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Rm.  430,  Arliiq^ton, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  October  6. 1997. 

Mary  Ellen  Amlower. 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management. 

(FR  Doc.  97-26978  Filed  10-9-97;  8:45  am) 

MLLMQ  CaOE4Sie-M-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managomont 

(WO220-1020-01-241A] 

OMB  Approval  Numbw  1004-0019; 
infonnation  Collaction  Submlttod  to 
the  Offico  of  Management  and  Budget 
for  Ravlew  (Mder  the  Papwrworlt 
RaductionAct 

The  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwoii^ 
Reduction  Act  (44  U.S.C  3501  et  seq.) 
On  April  8.  1997,  BLM  published  a 
notice  in  the  Federal  R^ialer  (61  FR 
16864)  requesting  comment  on  this 
proposed  collection.  The  comment 
period  ended  on  June  9,  1997.  BLM 
received  no  (0)  comments  from  the 
public  in  response  to  that  notice.  Copies 
of  the  propoeed  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  BLM  clearance  officer 
at  the  telephone  number  listed  below. 
The  Office  of  Management  and  Budget 
is  required  to  respond  to  this  request 
within  60  days  but  may  respond  after  30 
days.  For  maximum  consideration,  your 
comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0119),  Office  of  information  and 
Regulatory  Affairs,  Washington,  DC, 
20503,  telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630), 
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1849  C  St.  N.W.,  Mail  Stop  401  LS, 
Washington  D.C.  20420. 

Nature  of  Commenti 

We  specifically  request  your 
comments  on  the  following: 

1 .  Whether  the  collection  of 
infonnation  is  necessary  for  proper 
functioning  of  the  BLM.  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  (;;ollecting  information,    , 
including  the  validation  of  the 
methodology  and  assumption  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected:  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  and  other  forms  of 
information  technology. 

Title:  43  CFR  45120.3-3,  Range 
Improvement  Permit. 

OKfB  approval  number:  1004-0019. 

Abstract:  The  Bureau  of  Land 
Management  is  proposing  to  renew  the 
approval  of  an  infonnation  collection 
for  an  existing  rule  at  43  CFR  4120.3- 
3.  The  rule  provides  for  public 
rangeland  grazing  permittees  or  lessees 
to  apply  for  BLM  approval  to  construct 
or  maintain  removable  or  temporary 
range  improvements  on  the  public 
rangeland  allotments  that  are  necessary 
for  livestock  management  or  to  facilitate 
handling  livestock.  The  form  is  used  to 
apply  fior  approval  to  install  the 
improvement  and  documents  the 
records  for  the  service  life  of  the 
improvement. 

Bureau  Form  Number:  Form  4120-7. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Respondents  are  applicants  requesting 
permission  to  construct  range 
improvements  on  public  lands. 

Estimated  completion  time:  20 
minutes. 

Annual  responses:  60. 

Annual  burden  hours:  20. 

Collection  clearance  officer:  Carole 
Smith,  (202)  452-0367. 

Dated:  October  7, 1997. 
Carole  Smith, 

Bureau  of  Land  Management  Information 
Ciearance  Officer. 

(FR  Doc.  97-26994  Filed  10-9-97;  8:45  am) 
■aUNQ  COOE  4nS-S4-4« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 

{«ifo-3ia-i3io-oi-a4 1^ 

OMB  Approval  Number  1004-0135; 
Information  Collection  Sulxnitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworii 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  subnnitted  the  proposed 
collection  of  infonnation  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  3501  et  seq.)  On  March  28. 
1996,  the  BLM  published  a  notice  in  the 
Federal  Register  (61  FR  13869) 
requesting  comments  on  the  collection. 
The  comment  period  ended  May  28, 
1996.  No  comments  were  received. 
Copies  of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  BLM  Clearance  Officer 
at  the  telephone  number  listed  below. 

OMB  is  required  to  respond  to  this 
request  withiia  60  days  but  may  respond 
after  30  days.  For  maYimiim 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0135),  Office  of  Information  and 
Regulatory  ABvis,  Washington.  D.C 
20503,  telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Clearance  Officer  (WO-630). 
1849  C  St.,  N.W..  Mail  Stop  401  LS. 
Washington,  D.C.  20240. 

Nature  of  Comments 

We  specifically  request  your 
comments  on  the  following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Lanid 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title-.  Sundry  Notices  and  Repeats  on 
Wells. 
OMB  Approval  AAunher:  1004-0135. 


Abstract:  Data  submitted  by  oil  and 
gas  operators  is  used  for  agency 
approval  of  specific  additional 
operations  on  a  well  and  to  report  the 
completion  of  such  additional  work. 

Bureau  Form  Number:  3160-5. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Operators  and  operating  rights  owners 
of  Federal  and  Indian  (except  Osage)  oil 
and  gas  leases. 

Estimated  completion  time:  25 
minutes. 

Animal  Responses:  34,000. 

Aimual  Burden  Hours:  14, 166. 

Bureau  Clearance  Officer:  Carole 
Smith,  (202)  452-0367. 

Dated:  October  7, 1997. 

Carole  Smith, 

Bureau  of  Land  Management  Infonnation 
Cleamnce  Officer. 

(FR  Doc.  97-26995  Filed  10-9-97;  8:45  ami 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-014-08-31 10-00-H040  QP7-0318i 

Notice  Of  Direct  Sale  of  Public  Landa 
in  Klamath  County,  OR 

AQBtCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  direct  sale  of  public 

lands  in  Klamath  County,  Oregon. 

summary:  Hie  following  described  lands 
have  been  determined  to  be  suitable  for 
disposal  by  direct  sale  under  Section 
203  of  the  Federal  Land  Policy  Land 
Management  Act  of  1976,  43  U.S.C 
1713.  at  not  less  the  appraised  feir 
market  value  of  $645,000. 

Willamette  Meridiaa 

T.  37  S..  R.  9  E. 

Sec.  4--SWy4SWV4  .._  40.00 

Sec  9-NWV4NWV*. 

NEV«SWV4 80.00 

Sec.  35-SEV«NEy4 40.00 

T.  37  S..  R  10  E. 

Sec.  12-SyiSEV«  80.00 

Sec  13-NEV4NWV4 40.00 

T.  37  S..  R.  IIW-E. 

Sec  13-EVtNWV4  80.00 

Sec.  14-SEV«NEV4  „ „..  40.00 

Sec.  17-SEV4SW'A 40.00 

Sec.  20-NEV4SEy4 40.00 

Sec.  21-WV2NEV«.  SE'ANEV.. 
NViNWV«,  SWV4SWV4. 

NViSEV4,  SEV4SEV4  360.00 

Sec.  22-W>/iSWV4 80.00 

Sec  26-NEV«NW>A 40.00 

Sec  27-NWV«SWyi 40JM 

Sec.  28-SWV4NEV4. 
W/4NWV4,  SEV4NWV4, 

NWV4SWv«i „... zoaoo 

Sec  29-SEy4NEV4.  E'ASWVt, 
BVeSEVi  _ _ _  200.00 
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T.  37  S..  R.  11  E, 
Sec  29-N'/2SWV4,  SEV«SWV« 
Sec.  30-NV«.SEV«  


12000 
80.00 


Total 


1,600.00 


The  above  described  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  &om  sale  under  the  above 
cited  statute,  for  270  days  or  until  the 
tide  transfer  is  completed  or  the 
segregation  is  terminated  by  publication 
in  the  Federal  Register,  wtiich  ever 
occius  first. 

These  lands  are  difficult  and 
uneconomic  to  manage  as  part  of  the 
public  lands  and  are  not  suitable  for 
management  by  another  Federal  agency. 
No  significant  resource  values  will  be 
affected  by  this  disposal.  The  sale  is 
consistent  with  the  Bureau  of  Land 
Management's  planning  for  the  lands 
involved  and  the  public  interest  will  be 
served  by  the  sale.  Sale  of  these  lands 
will  contribute  to  reducing  the  land  sale 
commitment  the  Klamath  Falls  Resource 
Area  incurred  with  the  acquisition  of 
the  Wood  River  Ranch. 

Purchaser  must  be  U.S.  citizens,  18 
years  of  age  or  older,  a  state  or  state 
instrumentality  authorized  to  hold 
property,  or  a  corporation  authorized  to 
own  real  estate  in  the  state  i  a  which  the 
land  is  located. 

The  land  is  being  offered  by  direct 
sale  to  the  American  Land  Conservancy, 
a  California  public  benefit  corporation 
using  the  Direct  sale  procedures 
authorized  under  43  CFR  2711.3-3. 
direct  sale  is  appropriate  because  the 
American  Land  Conservancy  assisted 
the  Bureau  of  Land  Management  in 
acquiring  the  north  half  of  the  Wood 
River  Ranch. 

The  terms,  conditions,  and 
reservations,  applicable  to  the  sale  are 
as  follows: 

1.  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C.  945. 

2.  The  mineral  interests  being  offered 
for  conveyance  have  not  known  mineral 
value.  The  acceptance  of  a  direct  sale  . 
offer  will  constitute  an  application  for 
conveyance  of  the  mineral  estate,  with 
the  exception  of  the  Oil,  Gas  and 
Geothermal  interests  which  «vill  be 
reserved  to  the  United  States  in 
accordance  with  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  Direct  purchasers  must 
submit  a  non  refundable  $50.00  filing 
fee  for  the  conveyance  of  the  mineral 
estate  upon  request  of  the  Bureau  of 
Land  Management. 

3.  Patents  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
record. 


If  the  lands  identified  in  this  notice 
are  not  sold,  they  will  be  offered 
competitively  on  a  continuing  basis 
until  sold.  Sealed  bids  will  be  accepted 
at  the  Klamath  Falls  Resource  Area 
Office  during  regular  business  hours. 
All  bids  will  be  opened  the  first 
Wednesday  of  the  month  beginning  on 
March  4, 1998.  To  be  considered,  bids 
must  l>e  received  by  10:00  AM  on  the 
day  of  the  bid  opening. 

Detailed  informational  concerning  the 
sale,  including  the  reservations,  sale 
procedures  and  conditions,  and 
planning  and  environmental 
documents,  is  available  at  the  Klamath 
Falls  Resource  Area  Office  2795 
Anderson  Ave.  Building  25,  Klamath 
Falls,  Oregon  97603  (541/883-6916). 

This  notice  is  for  information 
purposes  only  and  is  not  appealable  to 
the  Interior  Board  of  Land  Appeals.  The 
environmental  assessment  prepared  for 
the  disposal  of  these  public  lands 
evaluated  disposal  by  sale  or  exchange. 
The  decision  of  the  Klamath  Falls  Area 
Manager,  issued  on  May  13, 1994,  was 
to  dispose  of  the  above,  and  other, 
public  lands  by  exchange  to  the 
American  Land^Conservancy,  with 
subsequent  sale  to  the  Thomas  Lumber 
Company  or  direct  sale  to  the  American 
Land  Conservancy.  That  decisions  was 
protested  and  subsequenUy  appealed  to 
the  Department  of  the  Interior  Board  of 
Land  Appeals.  The  appeal  was  resolved 
by  the  appellants  and  the  Bureau  of 
Land  Management  agreeing  to  a 
settiement  which  removed  560  acres  of 
public  land  &om  the  proposed  disposal. 
A.  Barron  Bail, 

Area  Manager,  lUamath  Falls  Resource  Area. 
[FR  Doc.  97-26969  Filed  10-&-97:  8:45  am) 
MUJNO  CODE  431».3>-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-«42-07-1420-0(q 

niing  of  Plats  of  Suivey;  Nevada 

AQ8ICY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATES:  Filing  is  effective  at 
10:00  a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Thompson,  Acting  Chief, 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  850  Harvard  Way,  P.O.  Box 


12000,  Reno,  Nevada  89520,  702-785- 
6541. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Plat  of  Siuvey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  July  31, 1997:- 

The  plat,  in  six  (6)  sheets, 
representing  the  dependent  resurvey  of 
a  portion  of  the  south,  east,  west  and 
north  boundaries,  a  portion  of  the 
subdivisional  lines,  and  a  portion  of  the 
subdivision-of-section  lines  of  sections 
1  and  24,  and  the  subdivision  and 
further  subdivision  of  certain  sections, 
and  the  metes-and-bounds  survey  of 
portions  of  U.S.  Highway  50  right-of- 
way,  in  sections  5  and  6,  Township  14 
North,  Range  19  East,  of  the  Mount 
Diablo  Meridian,  in  the  State  of  Nevada, 
under  Group  No.  743,  was  accepted  Jidy 
29, 1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

2.  The  Plat  of  Survey  at  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  August  14, 1997: 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary  and  a  portion  of  the 
subdivisional  lines  of  Township  17 
South,  Range  63  East,  of  die  Mount 
Diablo  Meridian,  in  the  State  of  Nevada, 
under  Group  No.  733,  Was  accepted 
August  12, 1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  Clark 
County. 

3.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
die  Nevada  State  Office.  Reno,  Nevada 
on  August  14, 1997: 

The  plat,  in  eleven  (11)  sheets, 
representing  the  dep>endent  resurvey  of 
a  portion  of  the  east  boundary  of 
Township  18  South,  Range  62  East,  a 
portion  of  the  south  boundary  and  a 
portion  of  the  subdivisional  lines,  and 
the  subdivision  of  certain  sections. 
Township  18  South,  Range  63  East,  of 
the  Mount  Diablo  Meridian,  in  the  State 
of  Nevada,  under  Group  No.  733,  was 
accepted  August  12, 1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  Clark 
County. 

4.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  August  14,  1997: 

The  plat,  in  three  (3)  sheets,  « 

representing  the  dependent  resurvey  of 
a  portion  of  the  east  boundary  of 
Township  19  South,  Range  62  East,  and 
a  portion  of  the  subdivisional  lines  of 
Township  19  South,  Range  63  East,  of 


the  Mount  Diablo  Meridian,  in  the  State 
of  Nevada,  under  Group  No.  733,  was 
accepted  August  12, 1997. 

This  survey  was  executed  to  meet 
certain  needs  of  Clark  County. 

5.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada, 
on  September  11. 1997: 

The  plat,  representing  the  entire 
survey  record  of  the  corrective  resurvey 
of  a  portion  of  the  subdivision-of- 
section  lines  of  section  18,  Township  14 
North,  Range  25  East,  of  the  Mount 
Diablo  Meridi£ui,  in  the  State  of  Nevada, 
under  Croup  No.  762,  was  accepted 
September  9, 1997. 

This  survey  was  executed  to  meet 
certain  needs  of  the  Bureau  of  Land 
Management. 

6.  Ine  above-listed  surveys  are  now 
the  basic  records  for  describing  the 
lands  for  all  authorized  purposes.  These 
surveys  have  been  placed  in  the  open 
files  in  the  BLM  Nevada  State  Office 
and  are  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
surveys  and  related  field  notes  may  be 
furnished  to  the  public  upon  payment  of 
the  appropriate  fees. 

Dated:  Septembe^30, 1997. 
Bobert  H.  Thompaon. 

Acting  Chief  Cadastral  Surveyor,  Nmrada. 
(FR  Doc.  97-26968  Filed  10-9-47;  8:45  am) 

MLLINO  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Nathre  American  Graves  Protection 
and  Repatriation  Review  Conunittaa: 
Meeting 

AOBICY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA),  5  U.S.C  Appendix  (1988), 
that  a  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation 
Review  Committee  will  be  held  on 
January  29,  30,  and  31, 1998,  in 
Washington,  DC. 

The  Committee  will  meet  in  the 
Ambassador  Room  of  the  Embassy  Row 
Hilton  Hotel;  telephone:  (202)  265- 
1600,  fax:  (202)  328-7526.  Meetings  will 
begin  each  day  at  8:30  am  and  conclude 
not  later  than  5:00  pm. 

The  Native  American  Graves 
I^tection  and  Repatriation  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  required  under 


the  Native  American  Graves  Protection 
and  Repatriation  Act. 

The  agenda  for  this  meeting  will 
include:  development  of  a  list  of 
persons  ftom  which  the  Secretary  will 
appoint  the  seventh  member  of  the 
committee;  Federal  compliance  with  the 
statute;  disposition  of  culturally 
unidentifiable  human  remains;  and  the 
status  of  national  implementation. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Some  lodging  will  be 
availabla  at  the  Embassy  Row  Hilton 
Hotel.  Please  mention  that  you  %vill  be 
attending  the  NAGPRA  Review 
Committee  Meeting.  Any  member  of  the 
public  may  file  a  written  statement 
concerning  matters  to  be  discussed  with 
Dr.  Francis  P.  McManamon, 
Departmental  Consulting  Archeologist. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
National  Park  Service  (2275),  1849  C  St. 
NW,  Washington.  DC  20240;  telephone: 
(202)  343-8161.  Transcripts  of  the 
meeting  will  be  available  for  public 
inspection  approximately  eight  weeks 
after  the  meeting  at  the  office  of  the 
Departmental  Consulting  Archeologist, 
800  North  Capitol  SL,  NW,  Suite  340, 
Washington,  DC. 
Dated:  September  29, 1907. 
FrancM  P.  McMaaamnn, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Prognun. 

[FR  Doc.  97-26870  Hied  10-9-07  ;  8:45  am] 

BILUNQ  CODE  4310-7«-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  From  the  Island  of  Hawaii  In  the 
Possession  of  the  Bemice  Puahl 
Bishop  Museum,  Honolulu,  HI 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatiiation  Act,  43  CFR  10.10  (a)(3).  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Bemice  Ihiahi 
Bishop  Museum,  Honolulu,  HI  which 
meet  die  definition  of  "unassociated 
funerary  objects"  under  Section  2  of  the 
Act 


The  53  cultural  items  Include  pieces 
or  firagments  of  burial  kapa  cloth,  a 
stick,  an  amulet,  cordage,  gourd  water 
botUes,  coconut  cups,  wooden  bowls,  a 
burial  mat,  a  float  net,  a  canoe  part, 
fishhooks,  pieces  of  matting,  and  netting 
samples. 

In  1889,  30  items  including  pieces  or 
fiBgments  of  burial  kapa  cloth,  a  stick, 
an  amulet,  cordage,  gourd  water  botties, 
coconut  cups,  and  wooden  bowls  were 
purchased  by  the  Bishop  Museum  from 
Joseph  S.  Emerson  as  part  of  the  original 
collections  (rf  the  Bishop  Museum.  In 
1904,  additional  kapa  fragments  were 
received  by  the  Bishop  Museum  from 
Mr.  Emerson.  Catalog  information  lists 
their  locality  as  Hawaii. 

In  1929,  eleven  items  including  pieces 
of  burial  kapa,  cordage,  and  a  burial  mat 
were  received  in  an  exchange  widi  Mr. 
Theodore  T.  Dranga.  Catalog 
information  lists  their  locality  as 
Hawaii. 

In  1931,  four  items  including  a 
pillow,  a  container,  a  float  net.  and  a 
canoe  part  were  donated  to  the  Bishop 
Museum  by  Ms.  Marcia  Brown 
Richards.  Catalog  information  lists  their 
locality  as  Hawaii. 

In  1939,  one  item  consisting  of  burial 
kapa  fragments  was  donated  to  the 
Bishop  Museum  by  Mr.  Julius  S. 
Rodman.  Catalog  information  lists  their 
locality  as  Hawaii. 

In  1940,  three  items  including  two 
fishhooks  and  kapa  samples  were 
donated  to  the  Bishop  Museum  by  Mr. 
Keith  K.  Jones.  Catalog  information  lists 
their  locality  as  Hawaii. 

In  1960,  one  item  consisting  of  kapa 
samples  were  donated  tathe  Bishop 
Museum  by  Mrs.  Cy  Gillette.  Catalog 
information  lists  their  locality  as 
Hawaii. 

In  1985,  three  items  including 
samples  of  mat,  cordage,  and  netting 
were  collected  by  Bishop  Museum  staff 
ftom  burial  sites  in  Kalala,  Kohala,  HI. 

Based  on  known  Native  Hawaiian 
tradition  and  practices,  these  items  aie 
consistent  with  Native  Hawaiian 
funerary  objects.  Consultation  evidence 
presented  by  Hui  Malama  1  Na  Kupuna 
O  Hawai'i  Nei  supports  the  conclusion 
that  these  items  were  placed  with 
human  remains. 

Officials  of  the  Bishop  Museum  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(B),  these  53  cultural  items  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony  and  are 
believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  an  Native 
American  individual.  Officials  of  the 
Bishop  Museum  have  also  determined 
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that,  pursuant  to  25  U  S.C.  3001(2). 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  items  and  the  Ha%vai'i 
Island  Burial  Council,  Hui  Malama  I  Na 
Kupuna  O  Hawai'i  Nei,  and  the  OfBce 
of  Hawaiian  Affairs. 

This  notice  has  been  sent  to  officials 
of  the  Hawai'i  Island  Burial  Council, 
Hui  Malama  I  Na  Kupuna  O  Hawai'i 
Nei,  and  the  Office  of  Hawaiian  Affiurs. 
Representatives  of  any  other  Native 
Hawaiian  organization  that  believes 
itself  to  be  culturally  affiliated  %vith 
these  objects  should  contact  Janet  Ness. 
Registrar,  Bemice  Pauahi  Bi^u>p 
Museum,  1525  Bemice  Street, 
Honolulu,  HI  96817;  telephone:  (805) 
848-4105  before  November  10, 1997. 
Repatriation  of  these  objects  to  Hui 
Malcuna  I  Na  Kupuna  O  Hawai'i  Nei  on 
behalf  of  Hawai'i  Island  Burial  Council 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
I>ated:  October  2, 1997. 
FrancM  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager.  Archeology  and  Ethnography 
Program. 

(FR  Doc.  97-26874  Filed  10-9-97  ;  S:45  am) 
MLUMQ  COOE  4S10-7V-F  . 


DEPARTMENT  OF  THE  INTERIOR 

NalioiMl  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remaina 
From  O'ahu  County,  HI  in  the  Control 
of  the  United  States  Fish  and  Wlkfllfe 

Service,  Honolulu,  HI 

AQENCV:  National  Paik  Service.  Interior. 
ACTXM:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Craves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  from  O'ahu  County.  HI  in  the 
control  of  the  United  States  Fish  and 
Wildlife  Service,  Honolulu.  HI. 

A  detailed  assessment  of  the  human 
remains  was  made  by  U.S.  Fish  and 
Wildlife  and  Bishop  Museum 
professional  staff,  in  consultation  with 
representatives  of  Hui  Malama  I  Na 
Kupuna  O  Hawai'i  Nei 

In  1923  and  1924,  hiunan  remains 
representing  a  minimum  of  seven 
individuals  were  recovered  from  the 
Hawaiian  Islands  known  as  Nihoa  and 
Necker  by  members  of  the  Tanager 
Expeditions  who  were  collecting  a  wide 
variety  of  scientific  specimens  for  the 
Bishop  Museum.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 


Based  an  material  cultiire  and 
radiocarboa  dates,  the  islands  of  Nihoa 
and  Necker  were  occupied  by  Native 
Hawaiian  people  between  1000-1500 
A.O.  Oral  tradition  and  archeological 
research  indicates  Native  Hawaiian 
people  occupied  the  islands  of  Nihoa 
and  Necker  daring  this  period. 
Consultation  evidence  presented  by 
representatives  of  Hui  Malama  I  Na 
Kupuna  O  Hawai'i  Nei  identifies  the 
islands  of  Nihoa  and  Necker  as  within 
the  precontact  territory  of  Native 
Hawaiian  people. 

Based  on  the  above  mentioned 
information,  officials  of  the  U.S.  Fish 
and  Wildlife  Service  have  determined 
that,  pursuant  to  43  CFR  10.2  (d]fl).  the 
human  remains  listed  above  represent 
the  physical  remains  of  a  minimum  of 
seven  individuals  of  Native  American 
ancestry.  Officials  of  the  U.S.  Fish  and 
Wildlife  Service  have  also  determined 
that,  pursuant  to  25  U.S.C.  3001  (2). 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
renuuns  and  associated  funerary  objects 
and  Hui  Malama  I  Na  Kupuna  O  Hawai'i 
Nei. 

This  notice  has  been  sent  to  officials 
of  Hui  Malama  I  Na  Kupuna  O  Hawai'i 
Nei,  Office  of  Hawaiian  Affairs,  and  the 
Kauai/Nihau  Island  Burial  Council. 
Representatives  of  any  other  Native 
Hawaiian  organization  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  and  associated 
funerar,  objects  should  contact  Jerry 
Leinecke,  Project  Leader,  Hawaiian  and 
Pacific  Islands  National  Wildlife  Refuge 
Complex,  P.O.  Box  50167,  Honolulu,  HI 
96850;  telephone.  (808)  541-1201.  fiax 
(808)  541-1216,  before  November  10. 
1997.  Repatriation  of  the  human 
remains  to  Hui  Malama  I  Na  Kupuna  O 
Hawai'i  Nei  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 
Dated:  October  2, 1997. 

Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

IFR  Doc.  97-26873  Filed  10-»-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the 
Peabody  Essex  Museum,  Salem,  MA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (aH3).  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Peabody  Essex 
Museum  which  meets  the  definition  of 
"unassociated  funerary  objects"  under 
Section  2  of  the  Act. 

The  three  cultural  items  are  a  tapa 
shroud,  and  two  tapa  samples.  The  tapa 
shroud  is  comprised  of  two  sheets  of 
black  tapa  and  three  sheets  of  undyed 
tapa  secured  along  one  edge  with  tapa 
stitches.  The  first  tapa  sample  consists 
of  a  square  sheet  with  watermarks  and 
brown  dye  on  one  side.  The  second  tapa 
sample  consists  of  a  rectangular 
fragment  with  watermarks  and  black 
dye  on  one  side. 

Between  1823  and  1855,  the  tape 
shroud  was  collected  by  Stephen 
Reynolds.  In  1917,  SW.  Phillips 
purchased  the  Reynolds  collection  from 
a  Mr.  Wilmarth  and  donated  it  to  the 
Peabody  Essex  Museum. 

In  1921,  Bishop  Museum  records 
indicate  that  a  piece  of  tapa  may  have 
been  donated  by  Robert  VanDeusen  of 
Kinderhook,  NY.  The  first  tape  sample 
was  cut  from  this  piece  of  tapa  and  was 
acquired  by  Marcia  Brown  Bishop  prior 
to  1938.  The  Peabody  Essex  Museum 
purchased  this  tafia  sample  as  part  of 
the  Marcia  BroMm  Bishop  collection  in 
1966. 

In  1929.  tapa  from  a  burial  cave  at 
Kohala,  HI  was  received  by  the  Bishop 
MuseiuD  as  part  of  an  exchange  with 
Tpd  T.  Dranga.  The  second  tapa  sample 
was  cut  from  the  burial  cave  tapa  in  the 
collections  of  the  Bishop  Museum  and 
obtained  by  Marcia  Brown  Bishop  prior 
to  1938.  In  1966.  the  Peabody  Essex 
Mtiseum  purchased  this  tapa  sample 
from  Ms.  Bishop. 

Consultation  with  representatives  of 
Hui  Malama  I  Na  Kupuna  O  Hawai'i 
Nei.  Ka  Lahui  Hawai'i,  and  the  Office  of 
Hawaiian  Affairs  indicates  these  items 
were  very  likely  used  as  burial  tapa  and 
made  specifically  for  that  purpose. 

Officials  of  the  Peabody  Essex 
Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(B).  these 
three  cultural  items  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  biirial  site 
of  an  Native  American  individual. 
Officials  of  the  Peabody  Essex  Museum 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001(2).  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  Hui  Malama  I  Na  Kupuna  O  Hawai'i 
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Nei,  Ka  Lahui  Hawai'i,  and  the  Office  of 
Hawaiian  Affairs. 

This  notic§  has  been  sent  to  officials 
of  Hui  Malama  I  Na  Kupuna  O  Hawai'i 
Nei,  Ka  Lahui  Hawai'i,  and  the  Office  of 
Hawaiian  Afi^airs.  Representatives  of  any 
other  Native  Hawaiian  organization  that 
believes  itself  to  be  culturally  affiliated 
with  these  objects  should  contact  Dan  L. 
Monroe,  Executive  Director,  Peabody 
Essex  Museiun,  East  India  Square, 
Salem,  MA  01970;  telephone  (508)  745- 
1876,  fax  (508)  744-6776  before  [thirty 
days  following  publication  in  the 
Federal  Register).  Repatriation  of  these 
objects  to  Hui  Malama  I  Na  Kupuna  O 
Hawai'i  Nei,  Ka  Lahui  Hawai'i,  and  the 
Office  of  Hawaiian  Affairs  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  October  3, 1997. 
Fkwicis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

(FR  Doc.  97-26871  Filed  10-9-97;  8:45  am] 
mmma  coot  «*f-n-f 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  From 
Iowa  in  the  Possession  of  the  Office  of 
the  State  Archaeologist,  Unhrerslty  of 
Iowa,  Iowa  City,  lA 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
frt>m  Iowa  in  the  possession  of  the 
Office  of  the  State  Archaeologist. 
University  of  Iowa,  Iowa  City,  lA. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Office  of  the 
State  Archaeologist  of  Iowa  professional 
staff  in  consultation  with 
representatives  of  the  Iowa  Tribe  of 
Kansas  and  Nebraska,  the  Iowa  Tribe  of 
Oklahoma,  and  the  Otoe-Missouria 
Tribe  of  Oklahoma. 

During  the  1920s  to  the  1950s,  human 
remains  representing  eight  individuals 
were  removed  from  an  unknown  site 
south  of  Dorchester,  LA  by  Mr.  Paul  Cota 
and  donated  to  Luther  College.  Decorah, 
lA.  In  1990.  these  human  remains  were 


transferred  to  the  Office  of  the  State 
Archaeologist  of  Iowa.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 
Although  the  exact  site  is  unknown,  the 
area  south  of  Dorchester  has  numerous 
Oneota  sites.  The  degree  of  bone 
preservation  and  overall  appearance, 
such  as  cranial  morphology,  dental 
health,  and  expression  of  gender-based 
dimorphic  characteristics  is  consistent 
with  kiiown  Oneota  remains. 

In  1943,  human  remains  representing 
one  individual  were  removed  from  site 
13AM108,  Allamakee  County,  L\ 
possibly  by  H.P.  Field.  At  an  unknown 
date  these  remains  were  donated  to 
Luther  College,  Decorah.  LA  and  in  1987 
were  transferred  to  the  Office  of  the 
State  Archaeologist  of  Iowa  Burials 
Program.  No  known  individuals  were 
identified.  The  fourteen  associated 
funerary  objects  include  a  piece  of 
flaking  debris,  ten  Oneota  pot  sherds,  a 
bison  scapula,  a  beaver  femur,  and  an 
incomplete  sacrum  from  a  mediimi- 
sized  mammal. 

In  1953,  human  remains  representing 
two  individuals  were  removed  from  an 
unknown  site  near  New  Albin,  LA  by 
H.P.  Field  and  donated  in  1960  to 
Marshall  McKusick.  Professor  of 
Anthropology  at  the  Univeraity  of  Iowa. 
At  an  unknown  date,  these  remains 
were  transferred  from  the  Department  of 
Anthropology  to  the  Office  of  the  State 
Archaeologist  of  Iowa.  No  known 
individuals  were  identified.  No 
assoicated  funerary  objects  are  present 
Although  the  exact  site  is  unknown,  the 
area  around  New  Albin  has  nimierous 
Oneota  sites.  The  degree  of  bone 
preservation  and  overall  appearance, 
such  as  cranial  morphology,  dental 
health,  and  expression  of  gender-based 
dimorphic  characteristics  is  consistent 
with  known  Oneota  remains. 

In  the  mid-1950s,  human  remains 
representing  three  individuals  were 
removed  from  an  unknown  site  in 
Allamakee  County,  lA  by  a  game 
warden  with  the  fowa  Department  of 
Natural  Resources.  These  remains  were 
given  to  Robert  Bray,  Effigy  Mounds 
National  Mounimient.  In  the  1960s.  Mr. 
Bray  took  these  remains  to  the 
University  of  Missouri's  Lyman 
Archaeological  Research  Center.  Miami. 
MO.  In  1993,  these  remains  were 
transferred  to  the  Office  of  the  State 
Archaeologist  of  Iowa.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 
Although  the  exact  site  is  unknown, 
Allamakee  County  has  numerous 
Oneota  sites.  The  degree  of  bone 
preservation  and  ovwall  appearance, 
such  as  cranial  morphology,  dental 
health,  and  expression  of  gender-based 


dimorphic  characteristics  is  consistent 
with  known  Oneota  remains. 

In  1957.  human  remains  representing 
eight  individuals  were  removed  from 
site  13WD6.  Woodbury  County,  lA 
during  salvage  excavations  conducted 
by  the  Northwest  Chapter  of  the  Iowa 
Archeological  Society  and  placed  in  the 
Sanford  Museum.  Cherokee,  LA.  In  1979. 
these  remains  were  transferred  to  the 
Office  of  the  State  Archaeologist  of 
Iowa.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  the  1950s  or  1960s,  human  remains 
representing  two  individuals  were 
removed  from  the  surface  of  an  eroding 
river  bank  on  site  13WD8,  Woodbury 
County.  lA  by  Ruth  Thornton.  In  1989, 
these  remains  were  transferred  to  the 
Office  of  the  State  Archaeologist  of  Iowa 
Burials  Program.  No  known  individtials 
were  identified.  No  associated  funerary 
objects  are  present. 

In  1960,  human  remains  representing 
a  minimum  of  29  individuals  were 
removed  from  site  13AM43,  Allamakee 
County.  LA  during  a  road  construction 
project  by  Marshall  McKusick. 
University  of  Iowa  and  Robert  Bray, 
Effigy  Mounds  National  Monument. 
Sixteen  of  these  individuals  were 
transferred  at  an  unknown  date  from  the 
Department  of  Anthropology,  University 
of  Iowa  to  the  Office  of  the  State 
Archaeologist  of  Iowa.  Thirteen  of  these 
individuals  went  to  Effigy  Mounds  and 
later  in  the  1960s  Robert  Bray  took  them 
to  the  University  of  Missouri's  Lyman 
Archaeological  Research  Center,  Miami, 
MO.  In  1994,  these  thirteen  indivdiuals 
were  transferred  to  the  Office  of  the 
State  Archaeologist  of  Iowa.  In  1987, 
additional  fragments  fiom  this 
excavation  were  found  in  the  collections 
of  Luther  College  and  transferred  to  the 
Office  of  the  State  Archaeologist  of 
Iowa.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1964,  human  remains  representing 
thirteen  individuals  were  removed  from 
site  13AM103,  Allamakee  County,  lA  by 
Marshall  McKusick,  University  of  Iowa. 
At  an  unknown  date,  these  remains 
were  transfisrred  from  the  University  of 
Iowa  Department  of  Anthropology  to  the 
Office  of  the  State  Archaeologist  of 
Iowa.  No  known  individuals  were 
identified.  The  five  associated  funerary 
objects  include  a  bipoint  chert  knife, 
three  mortuary  pots,  and  a  bison  scapula 
hoe. 

Around  1965,  human  remains 
representing  one  individual  from  an 
unknown  site  were  donated  to  the 
University  of  Iowa  Geology  Department 
by  an  unknown  individual.  In  1992,  the 
human  remains  were  transferred  to  the 
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Office  of  the  State  Archaeologist  of  Iowa 
Burials  Program.  A  note  accompanying 
the  remains  suggest  an  Oneota 
afiiliation  "TOneota  skull  from  p>ot 
hunter  Alamakee  [sicjCo..  la."  No 
known  individual  was  identified.  No 
assotuated  funerary  obfects  are  present. 
The  degree  of  bone  preservation  and 
overall  app>earance,  such  as  cranial 
morphology  and  metric  fisatures,  are 
consistent  with  known  Oneota  remains. 

Around  1967,  human  remains 
representing  three  individuals  were 
removed  &om  an  eroding  bank  at  site 
13AM269,  Allamakee  County,  LA  by 
Ramon  and  Oarlene  Gengler.  In  1987, 
these  human  remains  were  transfierred 
to  the  Office  of  the  State  Archaeologist 
of  Iowa  Burials  Program.  No  known 
individuals  were  identified.  The  two 
associated  funerary  objects  include  a  pot 
sherd  and  a  copper  tube. 

In  1972,  human  remains  reprraenting 
one  individual  was  removed  from  site 
13DM101.  Des  Moines  County.  lA 
during  an  archeologicai  excavation 
conducted  hv  Dean  Straffin,  Parsons 
College.  Fairfield.  LA.  In  1994.  these 
remains  were  transfiarred  to  the  Office  of 
the  State  Archaeologist  of  Iowa  Burials 
Program.  No  known  individual  was 
identified.  No  associatad  funerary 
obfects  are  present 

In  1987.  hiunan  remains  representing 
seven  individuals  from  northeast  Iowa 
were  transferr^  from  Luther  College  to 
the  Office  ot  the  State  Archaeologist  of 
Iowa  Burials  Program.  No  further 
collection  information  is  available.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 
Although  the  exact  site  is  unkn9wn. 
northeast  Iowa  has  numerous  Oneota 
sites.  The  degree  of  bone  preservation 
and  overall  appearance,  such  as  cranial 
morphology,  dental  health,  and 
expression  of  gender-based  dimorphic 
characteristics  is  consistent  with  known 
Oneota  remains. 

In  1987  and  1995.  human  remains 
representing  five  individuals  from  site 
13AM1,  Allamakee  County  were 
transferred  from  Luther  College  to  the 
Office  of  the  State  Archaeologist  of  Iowa 
Bonals  Program.  No  further  collection 
infanBation  is  available.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1988.  human  remains  representing 
one  individual  from  an  unknown  site 
were  transferred  from  Luther  College  to 
the  Office  of  the  State  Archaeologist  of 
Iowa  Biirials  Program.  No  further 
collection  information  is  available.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present 
Tb*  degree  of  booe  preservation  and 
overall  appearance  are  consistent  with 
known  Oneota  remains. 


In  1988,  human  remains  represffliting 
one  individual  were  removed  from  a 
cache  pit  at  site  13WD55,  Woodbury 
County  by  the  Office  of  the  State 
Archaeologist  of  Iowa.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

In  1993  and  1994,  numan  remains 
representing  six  individuals  were 
removed  from  site  13WD8  during  initial 
examination  and  salvage  excavation  of  a 
flood-damaged  portion  of  the  site  by  the 
Office  of  the  State  Archaeologist 
personnel.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present 

In  1994,  numan  remains  representing 
one  individual  were  removed  from  site 
13AM200,  Allamakee  County  during 
excavation  of  a  cache  pit  by  the  Office 
of  the  State  Archaeologist  of  Iowa.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

In  1995,  human  remains  representing 
one  indivdiual  from  the  surface  of  site 
13AM16,  Allamakee  County  were 
transfierred  from  Luther  College  to  the 
Office  of  the  State  Archaeologist  of 
Iowa.  At  an  unknown  date,  these 
remains  were  donated  to  Luther  College 
by  Gavin  Sampson.  No  known 
individual  was  id«itified.  No  associated 
funerary  objects  are  present 

In  1995,  human  remains  representing 
two  individuals  were  removed  from  site 
13LA1.  Louisa  County.  lA  from  midden 
and  cache  pit  features  during  a 
University  of  Illinois  field  sdiool  and 
transferred  to  the  Office  of  the  State 
Archaeologist  of  Iowa  Burials  Program. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present 

At  an  unknown  date,  human  remains 
representing  six  individuals  were 
removed  from  site  13AM60,  Allamakee 
County  by  an  imkno%vn  p«son.  In  1988, 
these  remains  were  transferred  finm 
Luther  College  to  the  Office  of  the  State 
Archaeologist  of  Iowa  Burials  Program. 
No  known  individuals  were  identified. 
No  associated  fiuierary  objects  are 
present.  Site  13AM60  has  been 
identified  as  an  Oneota  village  and 
cemetery  site  based  on  material  culture 
and  site  organization.  The  degree  of 
bone  preservation  and  overall 
appearance,  such  as  cranial 
morphology,  dental  health,  and 
expression  of  gender-based  dimorphic 
characteristics  is  consistent  writh  known 
Oneota  remains. 

At  an  unknown  date,  human  remains 
representing  three  individuals  were 
removed  from  an  unknown  site  in  Lyon 
County  by  an  unnamed  person.  In  1995, 
these  remains  were  transferred  to  the 
Office  of  the  State  Archaeologist  of  Iowa 
Burials  Pro-am  by  Doug  PfeU  who  had 


been  given  the  remains  by  a  person 
wishing  to  remain  anonymous.  No 
known  individuals  were  idetitified.  The 
eleven  likely  associated  funerary  objects 
are  shell-tempered  pot  sh«ds.  The 
degree  of  bone  preservation  and  ovecall 
appearance,  such  as  cranial 
morphology,  dental  health,  and 
expression  of  gender-based  dimorphic 
characteristics  is  consistent  with  known 
Oneota  remains. 

The  above  listed  hiunan  remains  and 
associated  funerary  objects  have  been 
identified  as  having  been  removed  from 
Oneota  sites  within  the  State  of  Iowa 
based  on  archeologicai  surveys  of  the 
areas  and  the  types  of  associated 
funerary  objects  present.  These  areas 
have  been  further  identified  as  Oneota 
sites  based  on  ethnohistorical  evidence, 
material  culture  similarities,  and 
historical  maps.  The  loway  and  the 
Otoe-Missouria  peoples  have  been 
culturally  affiliated  with  the  Oneota 
based  on  continuities  of  i™»*«»r<<|j 
cultiire,  and  historical  documents.  Oral 
history  evidence  presented  by 
representatives  of  the  Iowa  Tribe  of 
Kansas  and  Nebraska,  the  Iowa  Tribe  of 
Oklahoma,  and  the  Otoe-Missoiuia 
Tribe  of  Oklahoma  further  indicate 
Oneota  affiliation  with  these  present 
day  tribes. 

Based  on  the  above  mentioned 
information,  officials  of  the  Office  of  the 
State  Archaeologist  have  determined 
that  pursuant  to  43  CFR  10.2  (dKl),  the 
human  remains  listed  above  represent 
the  physical  remains  of  104  individuals 
of  Native  American  ancestry.  Officials  of 
the  Office  of  the  State  Archaeologist 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (3)(A).  the  32  objects 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  pari  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
Office  of  the  State  Archaeologist  have 
determined  that,  pursuant  to  25  U.S.C 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  renmins  and 
associated  funerary  objects  and  the  Iowa 
Tribe  of  Kansas  and  Nebraska,  the  Iowa 
Tribe  of  Oklahoma,  and  the  Otoe- 
Missouria  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Iowa  Tribe  of  Kansas  and 
Nebraska,  the  Iowa  Tribe  of  Oklahoma, 
and  the  Otoe-Missouria  Tribe  of 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Shirley  Schermer, 
Burials  Program  Director,  Office  of  the 
SUte  Archaeologist,  303  Eastlawn. 
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University  of  Iowa.  Iowa  City,  lA  52242; 
telephone:  (319)  335-2400.  before 
November  10. 1997.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Iowa  Tribe  of  Kansas  and 
Nebraska,  the  Iowa  Tribe  of  Oklahoma, 
and  the  Otoe-Missouria  Tribe  of 
Oklahoma  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 
Dated:  October  3, 1997. 
Fraacit  P.  McMananon, 
Departmental  Consulting  AnHMogjat, 

Manager,  ArcheoJogy  and  Ethnoffaphy 
Prugfxim. 

|FR  Ddc.  97-26872  Filed  10-9-97: 8:45  amj 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  Of  Reclamation 
Ecosystwn  Roundtabte  Meeting 

Bureau  of  Reclamaticm, 


Interior. 

ACTION:  Notice  of  meeting. 


The  Ecosystem  Roundtable  (a 
subcommittee  of  the  Bay-EMta  Advisaiy 
Council)  (BDAC)  will  meet  to  discuss 
the  following  issues:  a  sununary  of  the 
proposed  fimding  package  for  the  1997 
Category  III  funds;  and  the  process  and 
schedule  for  the  Restoration 
Coordination  Program  and  Category  III 
funds  in  the  future.  Interested  persons 
may  make  oral  statements  to  the 
Ecosystem  Roundtable  or  may  file 
written  statements  for  consideration. 
DATES:  The  Ecosystem  Roundtable  will 
meet  from  9:30  am  to  12:30  pm  on 
Tuesday,  Octobm  28. 1997. 

AOOAESSES:  The  Ecosystem  Roundtable 
will  meet  in  Room  1131,  1416  Ninth 
Street,  Sacramento,  CA. 
CONTACT  PERSON  PON  MORE  WTOWMATION; 
For  the  Ecosystem  Roundtable  meeting 
contact  Kate  Hansel,  CALFED  Bay-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  acconunodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLBefTARY  INFORIUTKM:  The  San 
Francisco  Bay/Sacramento-San  )oaqain 
Pelta  Estuary  (Bay-Delta  system)  is  a 
critically  important  pari  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  wortdng 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 


State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversi^t 
for  the  process. 

One  area  of  Bay-Delta  man^ement 
includes  the  establishment  of  a  joint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
Delta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natural 
disasters,  and  water  quality.  The  intnot 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 
resource  problems.  This  effort,  the 
CALFED  Bay-DelU  Program  (Ihrogmn). 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  CALFED  Bay- 
Delta  Program  is  exploring  and 
developing  a  long-term  solution  far  a 
cooperative  planning  process  that  will 
determine  the  most  appropriate  strategy 
and  actions  necessary  to  improve  water 
quality,  restore  healdi  to  the  Bay-Delta 
ecos3rstem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultiual,  environmental,  urban, 
business,  fishing  and  other  interests 
who  have  a  sake  in  finding  long  term 
solutions  for  the  problems  afiiecting  the 
Bay-Delta  system  has  been  chartered 
undw  the  Federal  Advisory  Committee 
Act  (FACA)  as  the  BDAC  to  advise 
CALFED  on  the  program  mission, 
problems  to  be  addressed,  and 
objectives  for  the  CALFED  Bay-Delta 
Program.  BDAC  provides  a  forum  to 
help  ensure  public  participation,  and 
will  review  reports  and  other  materials 
prepared  by  CALFED  staff.  BDAC  has 
established  a  subcommittee  called  the 
Ecosystem  Roundtable  to  provide  input 
on  annual  work  plans  to  implement 
ecosystem  restoration  projects  and 
programs. 

Minutes  of  the  meetings  will  be 
maintained  by  the  CALFED  Bay-Delta 
Program,  Suite  1155, 1416  Ninth  Street 
Sacramento,  CA  95814,  and  will  be 
available  for  public  inspection  during 
r^ular  business  hours,  Monday  throt^ 
Friday  within  30  days  following  the 
meeting. 

Dated:  October  6, 1997. 


PattersDB, 
RegkMal  Director,  t^d-Podpc  Regkm. 
(FR  Doc.  97-26980  Hied  10-»-97:  8:45  am) 


09ARTMBIT  OF  JUSTICE 

Federal  Bureau  of  IrowetigBtion, 
Criminat  Justice  toifonnation 

Agency  Infonnation  Collection 
Acthritiee:  Propoeed  CoOectton: 
Comment  Requeet 

ACTION:  Notice  of  information  collection 
under  review:  Analysis  of  law 
enforcement  officers  killed  and 
assaulted. 

The  proposed  information  coUecticm 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  imtil  December  9, 1997. 

Request  written  comments  and 
tmggnTrtinnr  fiom  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  mcue 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  perfbnnance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  coUecticni  of  informatitm, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  infonnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
r^ardii^  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  direct  to  SSA 
Paul  J.  Gans  (phone  numb»  and  address 
listed  below).  If  you  have  additional 
comments,  suggestions,  or  need  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
SSA  Paul  J.  Gans.  304-625-4830,  FBI. 
QIS,  Statistical  Unit.  PO  Box  4142. 
Clarksburg  WV  26302-9921.  Overview 
of  this  information  collection: 

(1)  Type  of  information  coUecti<Mi: 
Extension  of  Current  Collection. 

(2)  The  title  of  the  form/collection: 
Analjrsis  of  Law  Enforcement  Officers 
Killed  and  Assaulted. 

(3)  The  agency  form  numbw.  if  an] 
and  applicable  component  of  the 
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D^Mitment  sponsoring  the  collection. 
Form:  1-728.  Federal  Bureau  of 
Investi«tion.  Department  of  Justice. 

(4)  ^LBiacted  pubiic  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract.  Primary:  State  and  Local  Law 
Enforcement  Agencies.  Collection  will 
be  printed  in  English  and  Spanish.  This 
collection  is  needed  to  provide  data 
regarding  Law  Enforcement  Officers 
Killed  and  Assaulted  throughout  the 
United  States.  Data  is  analyzed, 
tabulated,  and  published  in  the 
comprehensive  annual  "Law 
Enforcement  Officers  )Glled  and 
Assaulted". 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondmt  to 
respond:  17,145  agencies;  500  estimated 
annual  responses  (zero  reports  are  not 
required);  and  virith  an  average 
completion  time  of  1  hour  per  report  per 
responding  agency. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  500  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Centn, 
1001  G.  Street,  NW.,  Washii^on,  DC 
20530. 

Dsted:  October  6, 1997. 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

[FR  Doc.  97-26944  Filed  10-9-97;  8:45  am) 

I  COOC  441«-01-M 


DEPARTMENT  OF  JUSTICE 
Offic*  of  Justioe  Programs 

Offics  of  Juvsnile  Justice  and 
DaMnquancy  Prevention 

Agency  Information  Collaction 
Activites:  Proposed  Collection: 
Commant  Ra<|uaat 

ACTION:  Notice  of  information  collection 
under  emergency  review;  1996  national 
jroutfa  gang  survey. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval  in 
accordance  with  the  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  regular  60  day  notice 
for  this  information  collection  was 
published  in  the  Federal  b«iwmi— •  on 


June  10, 1997.  Neither  the  Department 
of  Justice  or  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
received  any  comments  from  the  public. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  November  10, 1997. 
Diuing  this  same  time  period, 
emergency  review  and  approval  of  this 
information  collection  has  been 
requested  from  OMB  by  October  8, 
1997.  If  granted,  the  emergency 
approval  is  only  valid  for  45  days.  All 
comments  should  be  directed  to  OMB, 
Office  of  Information  and  Regulatory 
Affairs:  Attention:  Mr.  Patrick  Boyd, 
202-395-5871 ,  Department  of  Justice 
Desk  Officer.  Washington,  DC  20530. 

The  Department  of  Justice  request 
written  comments  and  suggestions  from 
the  public  and  affected  agencies 
coDceming  the  proposed  information 
collection.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

1 .  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vahdity  of  the 
methodology  and  assimiptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

4.  Minimize  the  burden  of  the    ' 
collection  of  information  on  those  who 
are  to  respond,  including  though  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  the  information 
collection: 

1.  Type  of  information  collection: 
New  Collection. 

2.  Tide  of  information  collection: 
1996  National  Youth  Gang  Survey. 

3.  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary — State  or  Local  law 
enforcement  agencies  (mainly,  police 
and  sheriff's  departments,  and  in  rare 
cases,  state  law  enforcement  agencies). 
Othei^-None.  This  collection  of 
information  will  gather  information 


related  to  youth  and  their  activities  for 
research  and  assessment  purposes. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

Survey — Version  A:  4,000  respondents; 

5  minutes  to  respond 
Survey — Version  B:  4,000  respondents; 

10  minutes  to  respond 

6.  An  estimate  of  the  total  public 
burden  (in  hears)  associated  with  the 
collection:  1,000  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Suite  850,  Washington  Center 
Building,  1001  G  Stiiset,  NW, 
Washington,  DC  20530. 

Dated:  October  6. 1997. 
Robert  B.  Briggi, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  97-26977  Filed  10-»-97:  8:45  am) 
BOJJNQ  OOOE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Intamational  Labor  Affairs 

U.S.  National  Administrative  Offica; 
National  Advisory  Commlttaa  for  the 
North  American  Agreement  on  L,abor 
Cooperation;  Notice  of  Open  Masting 
by  Teleconference 

AQENCY:  Office  of  die  Secretary,  Labor. 
ACTION:  Notice  of  open  meeting  by 
teleconference,  October  31,  1997. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  94- 
463),  the  U.S.  National  Administrative 
Office  (NAO)  gives  notice  of  a  meeting 
of  the  National  Advisory  Committee  for 
the  North  American  Agreement  on 
Labor  Cooperation  (NAALC),  which  was 
established  by  the  Secretary  of  Labor. 

The  Committee  was  established  to 
provide  advice  to  the  U.S.  Department 
of  Labor  on  matters  pertaining  to  the 
implementation  and  further  elaboration 
of  the  NAALC,  the  labor  side  accord  to 
the  North  American  Free  Trade 
Agreement  (NAFTA).  The  Committee  is 
authorized  under  Article  17  of  the 
NAALC. 

The  Committee  consists  of  12 
independent  representatives  drawn 
from  among  labor  organizations, 
business  and  industry,  and  educational 
institutions. 

DATES:  The  Committee  will  meet  on 
Octaber  31. 1997  from  1:00  p.m.  to  3:00 
p.m.  The  meeting  will  be  by 
teleconference. 


AOORESSES:  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW..  Room  C- 
5515  (Seminar  Room  lA).  Washington, 
DC  20210.  The  meeting  is  open  to  the 
public  on  a  first-come,  first  served  basis. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irasema  Garza,  designated  Federal 
Officer,  U.S.  NAO,  U.S.  Bureau  of 
International  Labor  Affairs,  U.S. 
Depeirtment  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  C-4327, 
Washington,  DC  20210.  Telephone  202- 
501-6653  (this  is  not  a  toll  firee  number). 
SUPPt.EMENTARY  INFORINATKM:  Please 
refer  to  the  notice  published  in  the 
Federal  Register  on  December  15, 1994 
(59  FR  64713)  for  supplementary 
information. 

Signed  at  Washington,  DC,  on  October  6, 
1997. 

Irwama  T.  Gana, 

Secretary,  U.S.  National  Administrative 
Office. 

[FR  Doc  97-27005  Filed  10-9-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Commant 
Request 


ACTION:  Notice. 


SUMMAITY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
finfmcial  resources  )  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  two 
information  collections:  (1)  Notice  of 
Issuance  of  Insurance  Policy,  Form  CM- 
921;  and  (2)  Request  for  Employment 
Information,  Form  CA-1027.  Copies  of 
the  proposed  information  collection 
requests  can  be  obtained  by  contacting 
the  office  listed  below  in  the  addressee 
section  of  this  notice. 
DATES;  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 


December  10,  1997.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSEES:  Contact  Ms.  Margaret 
Sheirill  at  the  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  N.W.,  Room 
S-3201.  Washington,  D.C.  20210, 
telephone  (202)  219-7601.  The  Fax 
number  is  (202)  219-6592.  (These  are 
not  toll-free  niunbers.) 

SUPPLEMBiTARY  INFORMATION: 

L  Background     . 

Sections  423  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  as 
amended  specifies  that  a  responsible 
coal  mine  operator  (RMO)  must  be 
insured  and  outlines  the  requirements 
for  each  contract  of  insurance,  including 
civil  penalties  to  which  a  RMO  is 
subject  provided  prescribed  procedures 
are  not  followed.  In  addition,  20  CFR 
Part  V,  Subpart  C,  726.208-213  requires 
that  each  insurance  carrier  shall  report 
each  policy  and  endorsement  issued, 
canceled,  or  reviewed  with  respect  to 
RMOs  to  the  OWCP,  Division  of  Coal 
Mine  Worlcers'  Compensation,  and  that 
separate  reports  shall  be  submitted  for 
multiple  operators  so  covered.  The  CM- 
921  is  completed  by  the  insurance 
carrier  and  forwarded  to  the  Department 
for  review. 

n.  Canvfit  Actmns 

The  Department  of  Labor  (DOL)  seeks 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  meet  the  statutory 
requirements  to  identify  those  RMOs 
who  have  secured  insurance  for 
payment  of  Black  Lung  benefits. 

Type  of  Review:  Extension. 


Agency:  Employment  Standards 
Administration. 

Tjftie:  Notice  of  Issuance  of  Insurance 
Policy. 

O^^B  Number:  1215-0059. 

Agency  Numbers:  CM-92 1 . 

Affected  Public:  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
Government. 

Total  Respondents:  60. 

Frequency:  Annually. 

Total  Responses:  4 ,000. 

Average  Time  Per  Response  for 
Reporting:  10  minutes. 

Estimated  Total  Burden  Hours:  667. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $1,600,000. 

I.  Background 

Payment  of  Compensation  for  partial 
disability  to  injured  Federal  employees 
is  required  under  5  U.S.C.  8106.  This 
section  also  reqtiires  the  Office  of 
Workers'  Compensation  to  obtain 
information  regarding  a  claimant's 
earnings  during  a  period  of  eligibility  to 
compensation.  The  CA-1027  is  used  to 
obtain  earnings  information  for  an 
individual  employed  by  a  private 
employer  and  is  used  as  criteria  for 
detwrnining  the  claimants  entitiement 
to  compensation  benefits. 

n.  Cmrent  Actions 

The  Department  of  Labor  (DOL)  seeks 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  meet  the  statutory 
requirements  of  the  Federal  Employees' 
Compensation  Act  to  detwmine  the 
appropriate  level  of  benefits. 

Tyj>e  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Request  for  Emplojrment 
Information. 

OMB  Number  1215-0105. 

Agency  Numbers:  CA-1027. 

Affected  Public:  Business  or  for  profit 

Totay  Respondents:  1 ,000. 

Frequency:  On  occasion. 

Total  Responses:  1,000. 

Average  Time  Per  Response  for 
Reporting:  15  minutes. 

Estimated  Total  Burden  Hours:  230. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $320.00. 

Dated:  October  6. 1997. 
Ocily  A.  RajriNiMi, 

Director,  Division  of  Financial  Management, 
Office  of  Management,  Administration  and 
Planning,  Employment  Standards 
Administration. 

(FR  Doc.  97-27006  Filed  10-»-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  &om  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  hinge  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  dtKrisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 


in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modificatioiis  to  Goieral  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis — Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Hampshire 

NH970001  (Feb.  14, 1997) 

NH970007  (Feb.  14, 1997) 
New  Jersey 

NI970O03  (Feb.  14, 1997) 

NJ970004  (Feb.  14, 1997) 

NI970007  (Feb.  14.  1997) 

Volume  n 

District  of  Columbia 

DC97001  (Feb.  14, 1997) 

DC97003  (Feb.  14, 1997) 
Maryland 

MD970021  (Feb.  14,  1997) 

MD970034  (Feb.  14, 1997) 

MD970036  (Feb.  14, 1997) 

MD970048  (Feb.  14, 1997) 

MD970056  (Feb.  14, 1997) 

MD970059  (Feb.  14, 1997) 
Pennsylvania 

PA970005  (Feb.  14, 1997) 

PA970007  (Feb.  14,  1997) 

PA970008  (Feb.  14,  1997) 

PA970009  (Feb.  14. 1997) 

PA970010  (Feb.  14, 1997) 


PA970012  (Feb.  14. 1997) 
PA970015  (Feb.  14.  1997) 
PA970019  (Feb.  14, 1997) 
PA970021  (Feb.  14,  1997) 
PA970023  (Feb.  14. 1997) 
PA970024  (Feb.  14, 1997) 
PA970026  (Feb.  14, 1997) 
PA970028  (Feb.  14.  1997) 
PA970029  (Feb.  14,  1997) 
PA970031  (Feb.  14,  1997) 
PA970035  (Feb.  14,  1997) 
PA970040  (Feb.  14, 1997) 
PA970O54  (Feb.  14, 1997) 
Virginia 

VA970008  (Feb.  14, 1997) 
VA970015  (Feb.  14. 1997) 
VA970035  (Feb.  14, 1997) 
VA970046  (Feb.  14. 1997) 
VA970048  (Feb.  14,  1997) 
VA970052  (Feb.  14, 1997) 
VA970053  (Feb.  14, 1997) 
VA970054  (Feb.  14, 1997) 
VA970055  (Feb.  14, 1997) 
VA970058  (Feb.  14. 1997) 
VA970078  (Feb.  14, 1997) 
VA970079  (Fob.  14, 1997) 
VA970104  (Feb.  14. 1997) 
VA970105  (Feb.  14, 1997) 

Volume  ni 

Alabama 
AL970008  (Feb.  14, 1997) 
AL970017  (Feb.  14, 1997) 
AL970042  (Feb.  14.  1997) 

Florida 

FL970001  (Feb.  14, 1997) 
FL970017  (Feb.  14,  1997) 
FL970032  (Feb.  14.  1997t 

Georgia 
CA970033  (Feb.  14, 1997) 
GA970073  (Feb.  14. 1997) 
GAg70089  (Feb.  14, 1997) 

Volume  IV 

Dlinois 
IL970001  (Feb.  14,  1997) 
IL970O02  (Feb.  14,  1997)  " 
IL970003  (Feb.  14. 1997) 
IL970006  (Feb.  14,  1997) 
IL970008  (Feb.  14.  1997) 
IL970O10  (Feb.  14,  1997) 
IL970011  (Feb.  14, 1997) 
IL970012  (Feb.  14, 1997) 
IL970013  (Feb.  14,  1997) 
IL970014  (Feb.  14,  1997) 
IL970016  (Feb.  14.  1997) 
IL970018  (Feb.  14, 1997) 
IL970026  (Feb.  14, 1997) 

Michigan 

MI970001  (Feb  14. 1997) 
MI970066  (Feb.  14,  1997) 
MI970067  (Feb.  14.  1997) 
MI970068  (Feb.  14,  1997) 
MI970069  (Feb.  14, 1997) 
MI97OO70  (Feb.  14.  1997) 
MI970071  (Feb.  14, 1997) 
MI970072  (Feb.  14, 1997) 
MI970073  (Feb.  14, 1997) 
MI970074  (Feb.  14,  1997) 
MI970O75  (Feb.  14.  1997) 
MI970076  (Feb.  14.  1997) 
MI970077  (Feb.  14,  1997) 

Wisconsin 
WI970017  (Feb.  14, 1997) 
W1970021  (Feb.  14,  1997) 
WI970033  (Feb.  14. 1997) 


WI970049  (Feb.  14. 1997) 
Volume  V 

Arkansas 

AR970003  (Feb.  14. 1997) 
Iowa 

IA970005  (Feb.  14. 1997) 
Kansas 

KS970006  (Feb.  14. 1997) 

KS970009  (Feb.  14,  1997) 

KS970012  (Feb.  14, 1997) 

ICSg70O22  (Feb.  14. 1997) 
Nebraska 

NE970009  (Feb.  14. 1997) 

Volume  VI 

Alaska 

AK970001  (Feb.  14, 1997) 
Idaho 

ID970002  (Feb.  14. 1997) 
North  DakoU 

ND970002  (Feb.  14. 1997) 
Oregon 

ORg70001  (Feb.  14. 1997) 
Washington 

WA970001  (Feb.  14. 1997) 

WA970002  (Feb.  14, 1997) 

WA970003  (Feb.  14, 1997) 

WA970005  (Feb.  14, 1997) 

WA970006  (Feb.  14. 1997) 

WA970008  (Feb.  14. 1997) 

WA97001 1  (Fab.  14. 1997) 

WA970013  (Feb.  14. 1997) 

Volume  Vn 

Arizona 

AZ970004  (Feb.  14, 1997) 
California 

CA970084  (Feb.  14, 1997) 

CA970085  (Feb.  14,  1997) 

CA970086  (Feb.  14, 1997) 

CA970087  (Feb.  14, 1997) 

CA970088  (Feb.  14, 1997) 

CA970089  (Feb.  14. 1997) 

CA970091  (Feb.  14, 1997) 

CA970092  (Feb.  14, 1997J 

CA970093  (Feb.  14, 1997) 

CA970094  (Feb.  14,  1997) 

CA970095  (Feb.  14.  ,1997) 

CA970096  (Feb.  14. 1997) 

CA970097  (Feb.  14, 1997) 

CA970098  (Feb.  14, 1997) 

CA970C99  (Feb.  14, 1997) 

CA970100  (Feb.  14, 1997) 

CA970101  (Feb.  14, 1997) 

CA970102  (Feb.  14, 1997) 

CA970103  (Feb.  14,  1997) 

CA970104  (Feb.  14. 1997) 

CA970105  (Feb.  14, 1997) 

CA970106  (Feb.  14, 1997) 

CA970107  (Feb.  14,  1997) 

CA970108  (Feb.  14, 1997) 

CA970109  (Feb.  14, 1997) 

CAe70110  (Feb.  14. 1997) 

CA970111  (Feb.  14, 1997) 

CA970112  (Feb.  14, 1997) 

CA970113  (Feb.  14, 1997) 

CA970114  (Feb.  14.  1997) 

CA970115  (Feb.  14. 1997) 
Hawaii 

HI970001  (Feb.  14, 1997) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 


including  those  noted  above,  may  be 
found  in  the  Government  Printiiig  Office 
(GPO)  document  entitled  "(General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
8ubscription(s).  be  sure  to  specify  the 
States(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weeldy  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  3id  Day  Of 
October  1997. 

Carl  Polnkay. 

Chief,  Branch  of.Constniction  Wage 

Determinations. 

(FR  Doc.  97-26664  Filed  10-9-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DoctcM  No.  50-255] 

In  ttM  Matter  of  Consumers  Energy 
Company  (Palisades  Plant);  Exemption 

I 

Consumers  Energy  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-20  which 
authorizes  operation  of  the  Palisades 
Plant.  The  Palisades  facility  is  a 
pressurized-water  reactor  located  at  the 
licensee's  site  in  Van  Buren  County, 
Michigan.  The  license  provides,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect 

n 

Pursuant  to  10  CFR  50.12(a).  "Specific 
exemptions."  the  Commission  may 


grant  exemptions  from  the  requirements 
of  the  regulations  of  this  part  (1)  which 
are  authorized  by  law.  will  not  present 
an  imdue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
where  special  circumstances  are 
present. 

Section  n.G.  of  10  CFR  Part  50, 
Appendix  J,  Option  A,  defines  Type  B 
tests  as  "tests  intended  to  detect  local 
leaks  and  to  measure  leakage  across 
each  pressure-containing  or  leakage- 
limiting  boundary  *  •  *."  which 
includm  air  lock  door  seals. 

Section  in.D.2.(b)(ii)  of  10  CFR  Part 
50.  Appendix ),  Option  A,  requires  air 
locks  opened  during  periods  where 
containment  integrity  is  not  required  to 
undergo  a  full  air  lock  pressure  test  at 
the  end  of  such  periods. 

Section  m.D.2.(b)(iii)  of  10  CFR  Part 
50,  Appendix  J,  Option  A,  requires  air 
locks  opened  during  periods  where 
containment  integrity  is  requited  to 
imdergo  a  full  air  lo(^  pressure  test 
within  3  days  after  being  opened. 

m 

By  letters  dated  January  10, 1996,  and 
February  20,  1997,  the  licensee 
requested  an  exemption  from  10  CFR 
Part  50,  Appendix  J,  Option  A,  Sections 
ni.D.2.(b){ii)  and  in.D.2.(b)(iii),  for  Type 
B  testing  of  the  emergency  escape  air 
lock.  Specifically,  this  exemption  would 
f>ermit  the  licensee  to  perform  a  door 
seal  contact  verification  check  in  lieu  of 
the  final  pressure  test  required  by 
Appendix  J  following  opening  the  air 
lock  doors  for  post-test  restoration  at 
seal  adjustment. 

The  exemption  request  is  necessary 
due  to  the  original  design  of  the 
emergency  escape  air  lock.  During 
special  testing  in  1992,  the  licensee 
showed  that  tiie  aimulus  between  the 
door  seals  could  not  be  successfully 
tested  without  the  door  strongback 
installed  even  at  pressures  as  low  as  2 
psig.  -This  testing,  along  with 
information  from  the  vendor,  confirms 
that  between-the-seal  pressure  testing 
on  the  emergency  escape  air  lock  doors 
cannot  be  properly  measured  or 
evaluated  if  the  door  strongbaclcs  are  not 
installed.  Similarly,  the  inner  door  does 
not  fully  seal  with  the  reverse-direction 
pressure  of  a  full  air  lock  pressure  test 
unless  the  strongback  is  installed. 

Since  the  removal  of  the  iimer  door 
strongback  after  pressure  testing 
requires  the  outer  door  to  be  opened,  a 
between-the-seals  test  of  the  outer  door 
would  be  required  by  the  regulation. 
This  test  would  require  the  installation 
of  a  strongback  on  the  outer  door. 
Further,  full  pressure  testing  or  the 
pressure  induced  by  the  strongback  may 
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caiue  the  seals  to  take  a  set  It  is 
therefore  necessary  to  open  both  doors 
(one  at  a  time)  after  any  pressure  testing 
to  ensure  full  seal  contact,  and  there  is 
a  potential  need  to  readjust  the  seals  to 
restore  seal  contact. 

As  an  alternative  to  a  final  pressure 
test  required  by  Appendix  J  for 
vOTification  of  door  seal  functionality, 
the  licensee  has  proposed  a  final  door 
seal  contact  verification.  This  seal 
performance  verification  is  completed 
following  the  full  pressure  air  lock  test, 
after  the  removal  of  the  inner  door 
strongback,  and  just  prior  to  final 
closure  of  the  air  lock  doors.  The 
requested  exemption  would  not  afiiact 
compliance  with  the  present 
requirement  to  peifuim  a  full  pressure 
emergency  escape  air  lock  test  at  6- 
month  intervals.  It  would  also  not  affect 
the  requirement  to  perform  a  full 
pressure  emergency  escape  air  lock  test 
within  72  hours  of  opening  either  door 
during  periods  when  containment 
integrity  is  required.  The  seal  contact 
check  replaces  the  pressure  test  required 
by  Appendix  J  for  the  door  opening(s) 
and/or  seal  adjustments  associated  with 
restoration  fitnn  the  required  full 
pressure  tests. 

The  licensee  has  performed  additional 
low  pressure  between-the-seals  testing 
on  the  escape  lock  door  seals  to  measure 
seal  leak  rates  at  low  initial  pressures 
and  without  the  door  strongbacks 
installed,  to  see  if  such  tests  would 
yield  useful  results.  The  tests  indicated 
that  meaningful  between- the-seals 
testing  is  not  possible  with  the  present 
design  of  the  escape  air  lock,  without 
strongbacks  installed. 

The  licensee  has  also  considered 
possible  modifications  to  the  existing 
emergency  escape  air  lock  doors  in  an 
attempt  to  identify  other  methods  of 
complying  with  the  Appendix  J 
requirements.  The  modifications  that 
were  considered  were: 

1.  Modify  the  Seal  Desiffi  or  Change  the 
Seal  Material 

A  proposal  was  received  bom  the  air 
lock  vendor  to  perform  testing  of 
different  seal  shapes  and  materials.  This 
was  later  writhdrawn.  The  vendor 
believes,  and  the  licensee  concurs,  that 
the  seal  material  and  shape  currently  in 
use  are  reliable  and  adequate  to 
maintain  containment  integrity.  Simply 
changing  the  seal  material  or  shape 
would  be  unlikely  to  allow  meaningful 
between-the-seals  tests  with  strongbacks 
removed. 


2.  Perform  Door  Modifications  by 
Removing  the  Doors  and  Altering  the 
Sealing  Surfaces 

Minor  modifications  were  considwed 
for  the  door  mechanisms  in  conjimction 
with  reconfigured  sealing  surfaces.  This 
modification  has  never  been  performed 
by  the  air  lock  vendor  and  would  be 
experimental.  There  is  no  guarantee  that 
these  efforts  would  be  successful  in 
allowing  Palisades  to  perform  between- 
the-seals  testing.  The  cost  of  this 
modification  is  estimated  by  the 
licensee  to  be  roughly  equal  to  . 
performing  an  air  lock  retrofit,  as 
described  below. 

3.  Perform  an  Air  Lock  Retrofit  Which 
Would  Include  Removing  and  Replacing 
the  Doors,  the  Ends  of  the  Bulkhead, 
and  the  Door  Mechanisms 

The  doors  would  be  replaced  with 
doors  of  a  design  whose  seals  can  be 
tested  per  Appendix  J  without 
additional  restraint  or  subsequent  seal 
restoration.  The  mechanisms  would  be 
updated  for  smoother  operation  but 
their  function  would  not  be  altered. 

The  only  viable  alternative  found  was 
the  replacement  of  the  air  lock  doors, 
which  the  licensee  has  estimated  would 
cost  a  minimum  of  $700,000.  The 
licensee  states  that  the  cost  of 
performing  the  modification  is  not 
warranted  because  no  increase  in  plant 
or  public  safety  Would  be  realized.  The 
other  modifications  to  the  present  doors 
or  seals  would  not  ensure  adequate 
performance  improvement  for 
unrestrained  between-the-seals  testing. 

During  its  review,  the  staff  questioned 
whether  post-test  seal  adjustment  or 
"fluffing"  was  necessary  because  the 
door  seals  were  too  old  or  worn  out  to 
rebound  properly  to  their  original  shape 
after  leakage  rate  testing  or  whether  past 
fluffing  bad  daAiaged  the  seals,  such 
that  replacement  of  the  seals  could 
result  in  acceptable  between-the-seals 
testing.  The  licensee's  response,  dated 
February  20, 1997,  stated  that  the  seals 
are  replaced  approximately  every  3 
years  and  that  the  seals  have  not 
exceeded  their  service  lives.  Also,  the 
licensee  stated  that  fluffing  has  not 
damaged  the  seals,  as  indicated  by 
continued  successful  Type  B  tests  on 
both  the  emergency  escape  air  lock  and 
on  the  personnel  air  lock,  on  whose 
seals  fluffing  is  also  performed. 

The  licensee's  proposed  test  methods 
deviate  from  the  requirements  of 
Appendix  J  in  two  ways: 

(1)  The  seals  are  not  leakage  rate 
tested  after  opening  the  doors  for  post- 
test  restoration,  such  as  removing  the 
strongbacks;  and 

(2)  The  seals  are  not  leakage  rate 
tested  after  being  adjusted  (e.g..  fluffed). 


The  following  quotation  from 
American  National  Standard  ANSI/ 
ANS-56.&-1994,  "Containment  System 
Leakage  Testing  Requirements,"  is 
pertinent.  Section  3.3.4.2  states,  in  part: 

An  airlock  test  shall  be  performed 
whenever  repairs  or  adjustments  have  been 
perfonned  that  affect  the  leakage  rate 
chai  icteristics  of  the  airlock.  Opening  of  the 
airlock  for  the  purpose  of  removing  airlock 
testing  equipment  following  an  airlock  test 
does  not  require  further  testing  of  the  airlock. 

The  quoted  provisions  have  been 
endorsed  by  the  staff  through  Regulatory 
Guide  1.163,  "Performance- Based 
Contairunent  Leak-Test  Program,"  dated 
September  1995,  for  plants  following 
Option  B  of  Appendix  J.  Although 
Palisades  follows  Option  A  of  Appendix 
)  for  Type  B  and  C  leakage  tests,  in  this 
case  the  quoted  provisions  represent  a 
valid  technical  position  that  may  be 
used  to  help  establish  a  basis  for 
granting  an  exemption  from  the 
requirements  of  c5ption  A  of  Appendix 

J. 

Therefore,  concerning  deviation  (1) 
described  above,  the  staff's  technical 
position  is  that  leakage  rate  testing  is 
not  necessary  after  opening  the  doors  for 
post-test  restoration.  Option  A  of 
Appendix  J  requires  a  leakage  rate  test 
after  opening  a  door,  with  the  idea  that 
the  door  opening  is  a  relatively  isolated 
event.  Requiring  another  test 
immediately  after  a  valid  test  simply 
because  the  door  was  opened  again  to 
remove  test  equipment  is  not  necessary 
to  meet  the  intent  of  the  regulation, 
especially  if  it  leads  to  in  infinite  series 
of  tests,  as  in  thi$  case.  Thus,  deviation 
(1)  is  acceptable  as  part  of  an  exemption 
bom  Option  A  of  Appendix  J. 

Concerning  deviation  (2)  above,  there 
is  considerable  evidence  that  post-test 
seal  adjustment  should  not  necessitate  a 
follow-up  leakage  rate  test  in  this  case. 
The  present  practice  ensures  proper 
door  seal  contact  prior  to  final  door 
closiire.  The  performance  of  this  door 
seal  contact  check  has  led  to  the 
successful  completion  of  subsequent 
emergency  escape  air  lock  full  pressure 
tests  since  the  procedural  practice  began 
in  1987.  Also,  no  ILRT  in  that  period 
has  failed  because  of  emergency  escape 
air  lock  door  seal  leakage.  Based  on 
these  results,  the  air  lock  doors  have 
been  proven  to  function  as  designed 
using  current  methods  of  testing  and 
maintenance,  including  seal  contact 
checks.  Alternatives  would  only  provide 
approximately  the  same  level  of 
protection  for  public  health  and  safety 
as  ciurontiy  exists.  Continuing  with  the 
ciurent  methods  of  testing  will  not 
result  in  undue  risk  to  public  health  and 
safety  and  is  consistent  with  the 
common  defense  and  security.  Further. 
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the  tinderiying  purpose  of  between-the- 
seals  testiiig  is  to  verify  the  seal  integrity 
after  an  air  lock  door  is  opened  or  its 
seals  adjusted.  The  seal  contact  check 
performed  on  the  emergency  escape  air 
lock  door  seals  serves  this  purpose  and 
ensures  the  doors  are  sealing  properly. 
Therefore,  application  of  the  reg\ilation 
to  perform  between-the-seals  leakage 
rate  tests  after  seal  adjustment  is  not 
necessary  in  this  case  to  achieve  the 
underlying  purpose  of  the  rule. 

IV   - 

Accordingly,  the  Commission 
concludes  that  the  licensee's  proposal  to 
perform  seal  contact  testing  instead  of 
Type  B  leakage  rate  between-the-seals 
testing  on  the  emergency  escape  air  lock 
door  seals  is  acceptable.  There  is 
reasonable  assurance  that  the 
containment  leakage  limiting  function 
will  be  maintained. 

The  licensee's  request  cites  the 
special  circumstances  of  10  CFR  50.12, 
Sections  (a)(2)(ii)  and  (a)(2Kiii),  as  the 
basis  for  the  exemption.  Appendix  J  to 
10  CFR  Part  50  requires  full  pressure 
tests  following  air  lock  door  openings. 
The  licensee  stated  that  the  proposed 
alternate  seal  contact  verification  check 
will  ensure  that  the  air  lock  doors  are 
sealing  properly.  The  licensee  also 
stated  that  the  only  viable  alternative  to 
the  proposed  exemption  would  be  to 
perform  an  air  lock  retrofit  that  would 
involve  a  significant  cost  to  the  licensee. 
The  Commission  concludes  that  the 
special  circumstances  of  10  CFR 
50.12(a)(2)(ii)  are  present  in  that 
application  of  the  regulation  in  these 
particular  circumstances  is  not 
necessary  to  achieve  the  underiying 
piu'pose  of  the  rule. 


Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR 
50.12(a),  that  this  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  he^th  and 
safety,  and  is  consistent  vrith  the 
common  defense  and  security.  The 
Commission  further  determines  that 
special  circumstances  as  provided  in  10 
CFR  50.12(a)(2)(ii)  are  present  justifying 
the  exemption. 

Therefore,  the  Commission  hereby 
grants  the  exemption  from  10  CFR  Part 
50  Appendix  J,  Option  A,  Sections 
ffl.D.2.(b)(ii)  and  ffl.D.2.(b)(iii),  to  the 
extent  that  leakage  rate  testing  is  not 
necessary  after  opening  the  emergency 
escape  air  lock  doors  for  post-test 
restoration  or  post-test  adjustment  of  the 
airlock  door  seals. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 


a  significant  effiact  on  the  quality  .of  the 
human  environment  (62  FR  34720). 
This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commission. 
FrankJ.MiragUa. 

Acting  Director,  Office  of  Nuclear  Reactor 
Reguhtion. 

(FR  Doc.  97-26991  Filed  10-4-97;  8:45  am] 
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NUCLEAR  REQULATORY 
COMMISSION 

[DockM  No.  030-01788] 

National  Institutes  of  Health;  issuance 
of  Director's,  Decision  Under  10  CFR 
§2.206,  Correction 

This  document  corrects  a  notice 
appearing  in  the  Federal  Register  of 
September  24,  1997  (62  FR  50018) 
concerning  the  issuance  of  a  EHrector's 
Decision  on  a  petition  requesting  that 
the  Director,  (Dffice  of  Nuclear  Material 
Safety  and  Safeguards  take  action  with 
respect  to  the  National  Institutes  of 
Health. 

1.  On  page  50025.  third  coltunn. 
second  hill  paragraph,  fifth  line,  the 
date  reading  "July  14, 1997"  is  corrected 
to  read  'July  14,  1995." 

2.  On  page  50027,  second  column, 
first  full  paragraph,  line  13  is  corrected 
to  read  "1300)iCi  of  P-32.  The  person 
with  the". 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  October,  1997. 

For  the  Nuclear  Regulatory  Commission. 

David  L,  Meyer, 

Qiief,  Rules  and  Directives  Branch.  Division 
of  Administrative  Sennces.  Office  of 
Administration. 

[FR  Doc.  97-26892  Filed  10-9-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-282, 50-306,  and  72-10] 

Northern  States  Power  Company, 
Prairie  Island  Nuclear  Plant,  Units  1 
and  2  Prairie  Island  Independent  Spent 
Fuel  Storage  Installation;  Receipt  of 
Petition  For  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  by  a 
Petition  filed  pursuant  to  10  CFR  2.206 
on  August  26. 1997,  Prairie  Island 
Coalition  (Petitioner)  requested  that  the 
NRC  (1)  suspend  Northern  States  Power 
Company's  (the  licensee)  Materials 
License  No.  SNM-2506  fof  cause  under 


Section  50.100  of  Titie  10  of  the  Code 
of  Federal  Regulations  (10  CFR  50.100) 
until  all  material  issues  regarding  the 
maintenance,  unloading,  and 
decommissioning  processes  and 
procedures,  as  described  in  the  Petition 
and  a  similar  Petition  filed  on  May  28. 
1997.  by  the  Prairie  Island  Indian   . 
Community,  have  been  adequately 
addressed  and  resolved,  and  until  the 
maintenance  and  unloading  processes 
and  procedures  in  question  are  safely 
,  demonstrated  imder  the  scrutiny  of 
independent  third-party  review  of  the 
TN— 40  cask  seal  maintenance  and 
unloading  procedure;  (2)  determine  that 
the  licensee  violated  10  CFR  72.122(f) 
by  using  a  cask  design  that  requires 
periodic  seal  maintenance  and 
emergency  seal  replacement  that  must 
be  performed  in  the  plant  storage  pool; 
(3)  determine  that  the  licensee  violated 
10  CFR  72.122(h)  by  using  a  cask  that 
must  be  placed  into  the  pool  for 
necessary  maintenance  and/or 
unloading  procedures;  (4)  determine 
that  the  licensee  violated  10  CFR 
72.122(1)  by  loading  casks  and  storing 
them  before  the  licensee  had  procedures 
adequate  to  safely  unload  and 
decommission  the  TN-40  casks;  (5) 
determine  that  the  licensee  violated  10 
CFR  72.130  by  using  the  TN-40  cask 
and  failing  to  make  provisions  capable 
of  accomplishing  the  removal  of 
radioactive  waste  and  contaminated 
materials  at  the  time  the  independent 
spent  fuel  storage  installation  (ISFSI)  is 
permanently  decommissioned;  (6) 
determine  that  the  licensee  violated  10 
CFR  72.11  by  failing  to  provide  and 
include  complete  and  accurate  material 
information  regarding  maintenance  and 
unloading  of  TN— 40  casks  in  the 
application  for  the  Prairie  Island  ISFSI 
and  in  subsequent  submissions 
regarding  cask  maintenance  and 
unloading  issues;  (7)  determine  that  the 
licensee  violated  10  CFR  72.12  by 
deliberately  and  knowingly  submitting 
incomplete  and  inaccurate  material 
information  regarding  maintenance  and 
imloading  of  1^^-40  casks  in  the 
application  for  the  Prairie  Island  ISFSI 
and  in  subsequent  submissions 
regarding  cask  maintenance  and 
unloading  issues;  (8)  require  that  the 
licensee  pay  a  substantial  penalty  for 
each  cask  loaded  in  violation  of  NRC 
regulations;  (9)  administer  such  other 
sanctions  for  the  alleged  violations  of 
NRC  regulations  as  the  NRC  deems 
necessary  and  appropriate;  (10)  provide 
Petitioner  the  opportunity  to  participate 
in  a  public  review  of  maintenance, 
unloading,  and  decommissioning 
processes  and  procedures  in  question 
and  an  opportunity  to  comment  on  draft 
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findinga  after  investigation  by  the  NRC; 
(11)  order  modification  of  the  licensee's 
Technical  Specifications  for  the  Prairie 
Island  ISFSI  to  ensure  a  demonstrated 
ability  to  in  fact  safely  maintain,  unload, 
and  decommission  TN-40  casks;  (12) 
review  the  licensee's  processes  and 
procedures  for  maintenance,  unloading, 
and  decommissioning,  and  if  the 
licensee  does  not  possess  capability  to 
unload  casks,  order  the  licensee  to  build 
•  "Hot  Shop"  for  air  unloading  of  casks 
and  transfer  of  the  fuel;  (13)  initiate  a 
formal  rulemaking  proceeding  to  solicit 
information  and  review  current 
information  regarding  thermal  shock 
and  corrosion  inherent  in  dry  cask 
storage  and  usage  and  to  define  the 
parameters  of  degradation  acceptable 
under  10  CFR  72.122(h);  (14)  initiate  a 
formal  rulemaking  proceeding  to  define 
the  parameters  of  retrievability  required 
under  10  CFR  72.122(1);  and  (15)  initiate 
a  formal  rulemaking  proceeding  for 
amendment  of  current  licraues  and 
rules  for  prospective  licensing 
proceedings  to  require  demonstration  of 
a  safe  cask  unloading  ability  before  a 
cask  may  be  used  at  an  ISFSI. 

The  Petition  has  been  refarred  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation.  As  provided  by  10  CFR 
2.206,  further  action  will  be  taken 
within  a  reasonable  time.  Regarding  the 
requests  for  formal  rulemaking 
proceedings  as  detailed  '.n  Items  13, 14, 
and  15  in  the  Petition,  the  NRC  sUff  is 
reviewing  these  requests  in  accordance 
writh  10  CFR  2.802,  "PeUtion  for 
Rulemaking." 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  FHiblic 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Minneapolis  Public  Library,  Technology 
and  Science  Department.  300  Ni(»llet 
Mall,  Minneapolis,  MN. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  October  1997. 

For  the  Nuclear  Regulatory  Commissioii. 
Samuel  ].  CoUins. 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Ooc.  97-26992  Filed  10-9-97;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guides;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  six  new  guides  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 


available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  s{>ecific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

■Phe  new  regulatory  guides  provide 
guidance  on  methods  acceptable  to  the 
NRC  staff  on  complying  with  the  NRC's 
regulations  for  promoting  high 
functional  reliability  and  design  quality 
fn  software  used  in  safety  systems  of 
nuclear  power  plants.  The  guides 
endorse  industry  consensus  standards  of 
the  histitute  of  Electrical  and 
Electronics  Engineers.  The  guides  and 
the  standards  they  endorse  are 
Regulatory  Guide  1.188,  "Verification, 
Validation,  Reviews,  and  Audits  for 
Digital  Computer  Software  Used  in 
Safety  Systems  of  Nuclear  Power 
Plants,"  which  endorses  IEEE  Std  1012- 
1986,  "IEEE  Standard  for  Software 
Verification  and  Validation  Plans,"  and 
IEEE  Std  1028-1988.  "IEEE  Standard  for 
Software  Reviews  and  Audits'; 
Regulatory  Guide  1.169,  "Configuration 
Management  Plans  for  Digital  Computer 
Software  Used  in  Safety  Systems  of 
Nuclear  Power  Plants."  endorses  IEEE 
Std  828-1990,  "IEEE  Standard  for 
Software  Configuration  Management 
Plans,"  and  ANSI/IEEE  Std  1042-1987, 
"IEEE  Guide  to  Software  Configuration 
Management':  Regulatory  Guide  1.170, 
"Software  Test  Documentation  for 
Digital  Computer  Software  Used  in 
Safety  Systems  of  Nuclear  Power 
Plants,"  which  endorses  IEEE  Std  829- 
1983,  "IEEE  Standard  for  Software  Test 
Doctunentation';  Regulatory  Guide 
1.171,  "Software  Unit  Testing  for  Digital 
Computer  Software  Used  in  Safety 
Systems  of  Nuclear  Power  Plants," 
which  endorses  IEEE  Std  1008-1987, 
"IEEE  Standard  for  Software  Unit 
Testing';  Regulatory  G,uide  1.172, 
"Software  Requirements  Specifications 
for  Digital  Computer  Software  Used  in 
Safety  Systems  of  Nuclear  Power 
Plants,"  which  endorses  IEEE  Std  830- 
1993.  "IEEE  Recommended  Practice  for 
Software  Requirements  Specifications'; 
and  Regulatory  Guide  1.173. 
"Developing  Software  Life  Cycle 
Processes  for  Digital  Computer  Software 
Used  in  Safety  Systems  of  Nuclear 
Power  Pianta."  which  endones  IEEE  Std 
1074-1995,  "IEEE  Standard  for 
E)eveloping  Software  Life  Cycle 
Processes." 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  ctirrently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 


Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Single  copies  of 
regulatory  guides,  both  active  and  draft 
guides,  may  be  obtained  free  of  charge 
by  writing  the  Office  of  Administration, 
Attn:  Printing,  Graphics  and 
Distribution  Branch,  USNRC, 
Washington,  DC  20555-0001,  or  by  Cue 
at  (301)  415-5272.  Issued  giiides  may 
also  be  purchased  fit)m  the  National 
Technical  Information  Service  on  a 
standing  order  basis.  Details  on  this 
service  may  be  obtained  by  writing 
NTIS.  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C  552(a)) 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  September  1997. 

For  the  Nuclear  Regulatory  Commission. 
Malcolm  R.  Knapp, 

Acting  Director,  Office  of  Nudear Regulatory 
Researdi. 

[FR  Doc.  97-28993  Filed  10-9-97;  8:45  ami 
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SECURITIES  AND  EXCHANGE      * 
COMMISSION 

pnvestment  Company  Act  Release  Na 
22841;  812-10798] 

Blanchard  Funds,  at  aL;  Notice  of 
Application 

October  6. 1997. 

AGBilCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  from  section  15(a)  of  the  Act. 

StWMARY  OF  AI>PI.ICAT10N:  Signet 
Banking  Corporation  ("Signet"),  parent 
of  Virtus  Capital  Management,  Inc. 
("Adviser"),  has  entered  into  an 
agreement  and  plan  of  merger  with  First 
Union  Corporation  ("First  Union").  The 
indirect  change  in  control  of  the  Adviser 
will  result  in  the  assignment,  and  thus 
the  termination,  of  the  existing  advisory 
contracts  between  Blanchard  Funds 
("Blanchard  "),  The  Virtus  Funds 
("Virtus"),  Blanchard  Precious  Metals 
Fund.  Inc.  ("Precious  Metals") 
(collectively,  the  "Funds")  and  the 
Adviser.  The  order  would  permit  the 
implementation,  without  shareholder 
approval,  of  new  investment  advisory 
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agreements  for  a  period  of  up  to  120 
days  folfowing  the  date  of  the  change  in 
control  of  the  Adviser  (but  in  no  event 
later  than  April  30, 1998).  The  order 
also  would  permit  the  Adviser  to 
receive  all  fees  earned  under  the  new    . 
advisory  agreements  following 
shareholder  approval. 

APPUCANTS:  Blanchard.  Virtus,  Precious 
Metals,  and  the  Adviser. 

FHJNG  DATES:  The  application  was  filed 
on  September  23. 1997. 

HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SAC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  31. 1997.  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
Applicants,  c/o  Evergreen  Keystone 
Investment  Services  Inc..  200  Berkeley 
Street.  Boston.  Massachusetts  02116. 

FOR  FURTHER  »NFORMATK)N  CONTACT:  John 
K.  Forst.  Attorney  Advisor,  at  (202)  942- 
0569.  or  Mary  Kay  Freeh,  Branch  Chief, 
at  (202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 

SUPPLQUBITARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  Representations 

1.  Blanchard  and  Virtus  are 
Massachusetts  business  trusts  registered 
under  the  Act  as  open-end  management 
investment  companies.  Precious  Metals 
is  a  Maryland  corporation  also 
registered  under  the  Act  as  an  open-end 
management  investment  company. 
Blanchard  and  Virtus  ciurently  offer  six 
and  eight  series  (the  "Portfolios"), 
respectively,  to  the  public.  The  Adviser, 
a  wholly-owned  subsidiary  of  Signet,  is 
an  investment  adviser  registered  under 
the  Investment  Advisers  Act  of  1940. 
The  Funds  and  the  Adviser  have 


entered  into  sub-advisoty  agreements 
for  certain  Portfolios.  ^ 

2.  On  July  18, 1997,  First  Union 
entered  into  an  agreement  and  plan  of 
merger  with  Signet,  under  which  Signet 
would  be  merged  with  and  into  First 
Union  in  exchange  for  shares  of 
common  stock  of  First  Union  (the 
"Transaction").  As  a  result  of  the 
Transaction,  Signet  will  become  a 
wholly-owned  subsidiary  of  First  Union 
and  the  Adviser  will  remain  a  wholly- 
owned  subsidiary  of  Signet  Applicants 
expect  consummation  of  the 
Transaction  on  November  1, 1997. 

3.  Applicants  request  an  exemption  to 
permit  implementation,  prior  to 
obtaining  shareholder  approval,  of  new 
investment  advisory  agreements 
between  each  Fund  and  the  Adviser,  on 
behalf  of  each  of  the  Funds,  and  new 
sub-advisory  agreements  between  the 
Adviser  and  each  appropriate 
subadviser  (collectively,  "New 
Agreements").  The  requested  exemption 
will  cover  an  interim  period  of  not  more 
than  120  days  beginning  on  the  date  the 
Transaction  is  consummated  and 
continuing  through  the  date  on  which 
each  New  Agreement  is  approved  or 
disapproved  by  the  shareholders  of  each 
Portfolio  or  Precious  Metals,  but  in  no 
event  later  than  April  30,  1998  (the 
"Interim  Period").  Applicants  state  that 
the  New  Agreements  will  be  identical  in 
substance  to  the  existing  investment 
advisory  agreements  ("Existing 
Agreements").  The  aggregate  contractual 
rate  chargeable  for  the  advisory  services 
under  each  New  Agreement  will  remain 
the  same  as  under  the  relevant  Existing 
Agreement 

4.  On  September  16, 1997,  the  boards 
of  trustees  of  Blanchard  and  Virtus,  and 
the  board  of  directors  of  Precious  Metals 
(collectively,  the  "Boards")  held  in- 
person  meetings  to  evaluate  whether  the 
terms  of  the  New  Agreements  are  in  the 
best  interests  of  the  Funds  and  their 
shareholders.  At  the  meetings,  a 
majority  of  the  members  of  the  Boards, 
including  a  majority  of  members  who 
are  not  "interested  persons"  of  the 
Funds,  as  that  term  is  defined  in  section 
2(a)(19)  of  the  Act  (the  "Independent 
Trustees"),  voted  in  accordance  with 
section  15(c)  of  the  Act  to  approve  the 
New  Agreements  and  to  submit  the  New 
Agreements  to  the  shareholders  of  each 


*  The  following  finns  serve  as  subadvisen  to  the 
respective  Funds  under  sub-advisory  agreemanU 
with  the  Funds  and  the  Adviser:  Mellon  Capita] 
Management  Corporation  (for  the  Blanchard  Asset 
Allocation  and  Global  Growth  Funds);  United 
States  Trust  Company  of  New  York  (for  the 
Blanchard  Flexible  Tax-Free  Bond  Fund):  CavaIti 
Capital  Management  Ltd  (for  Precious  Metals); 
Trend  Capital  Management.  Inc.  (for  The  Style 
Manager  Fund  and  llie  Style  Manager,  Large  Cap 
Fund). 


of  the  Funds  at  meeting  expected  to  be 
held  on  or  about  February  2. 1998  (the 
"Meetinfflj").  . 

5.  Applicants  expect  that  proxy  j 
materials  for  the  Meetings  will  be 

mailed  on  or  about  December  12. 1997. 
Applicants  believe  that  the  requested 
relief  is  necessary  to  permit  continuity 
of  investment  management  for  the 
Funds  during  the  Interim  Period  and  to 
prevent  disruption  of  the  services  for 
the  Funds. 

6.  Applicants  also  request  an 
exemption  to  permit  the  Adviser  to 
receive  from  each  Fund,  upon  approval 
by  their  respective  shareholders,  all  fees 
earned  under  the  New  Agreements 
during  the  Interim  Period.  Applicants 
state  that  the  fees  paid  during  the 
Interim  Period  wiU  be  unchanged  from 
the  fiees  paid  under  the  Existiiig 
Agreements. 

7.  Applicants  propose  to  enter  into  an 
escrow  arrangement  vrith  an  unaffiliated 
financial  institution.  The  fees  payable  to 
the  Adviser  during  the  Interim  Period 
under  the  New  Agreements  will  be  paid 
into  an  interest-bearing  escrow  accoimt 
maintained  by  the  escrow  agent.  The 
escrow  agent  will  release  the  amovmts 
held  in  the  escrow  account  (including 
any  interest  earned):  (a)  To  the  Adviser 
only  upon  approval  of  the  relevant  New 
Agreement  by  the  shareholders  of  the 
Fimds;  or  (b)  to  the  relevant  Fimd  if  the 
Interim  period  has  ended  and  its  New 
Agreement  has  not  received  the 
requisite  shareholder  approval.  Before 
any  such  release  is  made,  the 
Independent  Trustees  of  the  Funds  will 
be  notified. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  ludawful  for 
any  person  to  serve  as  an  investment 
adviser  to  a  registered  investment 
comfM>iiy,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  outstanding 
votii^  securities  of  the  investment 
company.  Section  15(a)  further  requires 
the  written  contract  to  provide  for  its 
automatic  termination  in  the  event  of  its 
"assignment"  Section  2(aX4)  of  the  Act 
defines  "assignment"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor,  or  of  a  controlling  block 
of  the  assignor's  outstanding  voting 
securities  by  a  security  holder  of  the 
assignor. 

2.  Applicants  state  that,  following  the 
completion  of  the  Transaction,  Signet 
will  become  a  wholly-owned  subsidiary 
of  First  Union.  Applicants  believe, 
therefore,  that  the  Transaction  will 
residt  in  an  "assignment"  of  the  Existing 
Agreements  and  that  the*Existing 
Agreements  will  terminate  by  their 
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terms  upon  coiuiuniiiatioa  of  the 
Transaction. 

3.  Rule  15a— 4  provides,  in  pertinent 
part,  that  if  an  investment  advisory 
contract  with  an  investment  company  is 
terminated  by  an  assignment  in  which 
the  adviser  does  not  directly  or 
indirectly  receive  a  beneBt,  the  adviser 
may  continue  to  serve  for  120  days 
under  a  written  contract  that  has  not 
been  approved  by  the  company's 
shareholders,  provided  that:  (a)  The  new 
contract  is  approved  by  that  company's 
bo«urd  of  directors  (including  a  majority 
of  the  non-interested  directors);  (b)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  under  the  contract  most  recently 
approved  by  the  company's 
shareholders:  and  (c)  neither  the  adviser 
nor  any  controlling  person  of  the 
adviser  "directly  or  indirectly  receives 
money  or  other  benefit"  in  connection 
with  the  assignment.  AppUcants  state 
that  because  of  the  benefits  to  Signet, 
the  Adviser's  parent,  arising  from  the 
Transaction,  applicants  may  not  rely  on 
rule  15a— 4. 

4.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act.  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard. 

5.  Applicants  note  that  the  terms  and 
timing  of  the  Transaction  were 
determined  by  First  Union  and  Signet 
and  arose  primarily  out  of  business 
considerations  beyond  the  scope  of  the 
Act  and  unrelated  to  the  Funds  and  the 
Adviser,  including  the  time  heeded  to 
obtain  federal  and  state  banking 
approvals  for  the  Transaction. 
Applicants  submit  that  it  is  in  the  best 
interests  of  shareholders  to  avoid  any 
interruption  in  services  to  the  Funds 
and  to  allow  sufficient  time  for  the 
consideration  and  return  of  proxies  and 
to  hold  a  shareholder  meeting. 

6.  Applicants  submit  that  the  scope 
and  quality  of  services  provided  to  the 
Funds  during  the  Interim  Period  will 
not  be  diminished.  During  the  Interim 
Period,  the  Adviser  would  operate 
under  the  New  Agreements,  which 
would  be  substantively  the  same  as  the 
Existing  Agreements,  except  for  their 
effective  dates.  Applicants  submit  that 
they  are  not  aware  of  any  material 
changes  in  the  personnel  who  will 
provide  investment  management 
services  during  the  Interim  Period. 
Accordingly,  the  Funds  should  receive. 


during  the  Interim  Period,  the  same 
advisory  services,  provided  in  the  same 
manner,  at  the  same  fee  levels,  and  by 
substantially  the  same  personnel  as  they 
received  before  the  Transaction. 

7.  Applicants  contend  that  the  best 
interests  of  shareholders  of  the  Funds 
would  be  served  if  the  Adviser  receives 
fees  for  its  services  during  the  Interim 
Period.  Applicants  state  that  the  fees  are 
a  substantial  part  of  the  Adviser's  total 
revenues  and,  thus,  are  essential  to 
maintaining  its  ability  to  provide 
services  to  the  Funds.  In  addition,  the 
fees  to  be  paid  during  the  Interim  Period 
will  be  unchanged  from  the  fees  paid 
under  the  Existing  Agreements,  which 
have  been  approved  by  the  shareholders 
of  each  respective  Fimd. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  The  New  Agreements  will  have 
substantially  the  same  terms  and 
conditions  as  the  Existing  Agreements, 
except  for  their  effective  dates. 

2.  Fees  earned  by  the  Adviser  in 
respect  of  the  New  Agreements  during 
the  Interim  Period  will  be  maintained  in 
an  interest-bearing  escrow  account,  and 
amounts  in  the  account  (including 
interest  earned  on  such  paid  fees)  will 
be  paid  (a)  to  the  Adviser  in  accordance 
with  the  new  Agreements,  after  the 
requisite  approvals  are  obtained,  or  (b) 
to  the  respective  Fund,  in  the  absence 
of  such  approval  with  respect  to  such 
Fund. 

3.  The  Fund  will  hold  meetings  of 
shareholders  to  vote  on  approval  of  the 
new  Agreements  on  or  before  the  120th 
day  following  the  termination  of  the 
Existing  Agreements  (but  in  no  event 
later  than  April  30, 1998). 

4.  Either  First  Union  or  the  Adviser 
will  bear  the  costs  of  preparing  and 
filing  the  application,  and  costs  relating 
to  the  solicitation  of  the  shareholder 
approval  of  the  Funds  necessitated  by 
the  Transaction. 

5.  The  Adviser  will  take  all 
appropriate  steps  so  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  the  Funds  during  the 
Interim  Period  wiU  be  at  least 
equivalent,  in  the  judgment  of  the 
Boards,  including  a  majority  of  the 
Independent  Trustees,  to  the  scope  and 
quality  of  services  previously  provided. 
If  personnel  providing  material  services 
during  the  Interim  Period  change 
materially,  the  Adviser  will  apprise  and 
consult  with  the  Boards  to  assure  that 
the  Boards,  including  a  majority  of  the 
Independent  Trustees  of  the  Funds,  are 
satisfied  that  the  services  provided  will 
not  be  diminished  in  scope  or  quality. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarUnd, 

Deputy  Se<:retaiy. 

(FR  Doc.  97-26900  Filed  10-0-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-28763] 

FHings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
TAcf) 

Octobw  3,  1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(8)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Pubdic 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
Gtetober  27,  1997.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  %vill  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  efiiactive. 

Columbia  Gas  System,  Inc.  (70-8925) 

The  Columbia  Gas  System,  Inc. 
("Coltimbia"),  a  registmed  holding 
company,  its  service  company 
subsidiary,  Columbia  Gas  System 
Service  Corporation,  its  liquified  natural 
gas  subsidiary,  Columbia  LNG 
Corporation,  its  trading  subsidiary. 
Columbia  Atlantic  Trading  Corporation, 
all  located  at  12355  Sunrise  Valley 
Drive.  Suite  300,  Reston,  Virginia 
20191-3458;  Columbia's  five 
distribution  subsidiariesi- Columbia  Gas 
of  Ohio,  Inc.,  Columbia  Gas  of 
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Pennsylvania,  Inc.,  Columbia  Gas  of 
Kentucky,  Inc.,  Columbia  Gas  of 
Maryland,  Inc.,  Commonwealth  Gas 
Services,  Inc.,  all  located  at  200  Qvic 
Center  Drive.  Columbus,  Ohio  43215; 
Colinnbia's  two  transmission 
subsidiaries,  Columbia  Gas 
Transmission  Corporation  and 
Columbia  Gulf  Transmission  Company, 
located  at  1700  MacCorkle  Avenue,  S.E., 
Charleston,  West  Virginia  25314; 
Columbia's  exploration  and  production 
subsidiary,  Columbia  Natural  Resources, 
Inc.,  900  Pennsylvania  Avenue, 
Charleston,  West  Virginia  25302; 
Columbia's  propane  distribution 
subsidiaries.  Commonwealth  Propane, 
Inc.  and  Columbia  Propane  Corporation, 
both  located  at  9200  Arboretum 
Parkway,  Suite  140,  Richmond,  Virginia 
23236;  Columbia's  energy  services  and 
marketing  subsidiaries,  Columbia 
Energy  Services  Corporation  ("Colimibia 
Energy"),  Columbia  Service  Partners, 
Inc.  and  Columbia  Energy  Marketing 
Corporation,  all  located  at  121  Hill 
Pointe  Drive,  Suite  100,  Canonsburg, 
Pennsylvania  15317;  Columbia's 
network  services  subsidiary,  Columbia 
Network  Services  Corporation  ("CNS") 
and  CNS'  subsidiary.  CNS  Microwave, 
Inc.,  both  located  at  1600  Ehiblin  Road, 
Columbus,  Ohio  43215-1082;  and 
Columbia's  other  subsidiaries,  Tristar 
Ventures  Corporation,  Tristar  Capital 
Corporation,  Tristar  Pedrick  Limited 
Corporation,  Tristar  Pedrick  General 
Corporation,  Tristar  Binghamton 
Limited  Corporation,  Tristar 
Binghamton  General  Corporation, 
Tristar  Vineland  Limited  Corporation. 
Tristar  Vineland  General  Corporation. 
Tristar  Rumford  Limited  Corporation, 
Tristar  Georgetown  Limited 
Corporation,  Tristar  Georgetown 
General  Corporation,  Tristar  Fuel  Cells 
Corporation,  TVC  Nine  Corporation, 
TVC  Ten  Corporation  and  Tristar 
System.  Inc..  all  located  at  205  Van 
Buren,  Hemdon,  Virginia  22070,  have 
filed  a  post-effective  amendment  to  their 
joint  application-declaration  under 
sections  6(a),  7.  9(a),  10  and  12(b)  of  the 
Act  and  rules  45  and  53. 

By  order  dated  December  23, 1996 
(HCAR  No.  26634)  ( 'Order"),  the 
Commission  authorized  the  Applicants 
to  establish  their  internal  and  external 
financing  program,  through  December 
31,  2001.  In  particular,  the  Order 
authorized  Columbia,  its  existing 
nonutility  subsidiaries  and  any 
nonutility  subsidiaries  established 
before  December  31,  2001,  to  enter  into 
guarantee  arrangements,  obtain  letters  of 
credit,  and  othenvise  provide  credit 
support  for  their  respective  subsidiaries 
in  amounts  of  up  to  $500  million 


("Guaranties").  Columbia  and  its  > 
existing  and  future  nonutility 
subsidiaries  now  propose  to  increase  the 
amount  of  Guaranties  to  $2  billion. 

Columbia  wants  to  increase  its 
investments  in  non-rate  regulated 
businesses,  particularly  gas  marketing 
operations,  and  will  use  the  Guaranties 
to  support  these  activities.  Columbia 
notes  that,  in  May  1997.  Columbia 
Enei;gy  entered  into  an  agreement  to 
purchase  and  market,  the  ofbhore 
natuiral  gas  production  for  the  Ketr- 
McGee  Corporation  ("Kerr-McGee")  of 
approximately  250  Mmcf  per  day. 
Columbia  Energy  will  mange  all  of  Kerr- 
McGee's  United  States  natural  gas 
marketing  activities  including 
scheduling,  nominating,  balancing 
pipeline  transportation  and  providing 
fiiiancial  risk  management  services. 
Also,  Columbia  Energy  purchased 
Pennunion  Energy  Services  L.L.C. 
("Pennunion"),  an  energy  marketing 
subsidiary  of  the  Pennzoil  Company. 
The  Pennunion  acquisition  will  add 
sales  of  2.  Bcf  per  day. 

ConectiT,  Inc.  (70-0069) 

Conectiv,  Inc  ("Conectiv").  800  King 
Street,  Wilmington,  .Delaware  19899,  a 
Delaware  corporation  not  currently 
subject  to  the  Act,  has  filed  an 
application-declaration  under  sections 
6(a),  7.  8,  9(a),  10, 11,  and  rules  80 
through  91, 93  and  94  undw  the  Act 

Conectiv  proposes  to  acquire,  by 
means  of  the  Mergers  described  below 
("Mergers"),  all  of  the  issued  and 
outstanding  common  stock  of  Delmarva 
Power  &  Light  Company  ("Delmarva") 
and  AUantic  Energy,  Inc.  ("Atiantic"). 
Conectiv  makes  four  other  requests. 
Follovdng  the  Mergers,  Conectiv  will 
register  under  section  5  of  the  Act 

First,  Conectiv  requests  that  Support 
Conectiv  ("Support  Conectiv")  be 
designated  as  a  subsidiary  service 
company  under  rule  88  of  the  Act.* 
Second.  Conectiv  requests  approval  of 
the  terms  of  the  service  agreement 
among  companies  in  the  Conectiv 
system  and  Support  Conectiv.  Third, 
Conectiv  seeks  Commission  approval  for 
it  to  acquire  the  gas  properties  of 
Delmarva  and  to  continue  to  operate 
Delmarva  as  a  combination  utility. 
Fourth,  Conectiv  seeks  Commission 
approval  for  it  to  acquire  the  nonutility 
activities,  businesses  and  investments  of 
Delmarva  and  Atlantic. 

Delmarva  is  a  public  utility  company 
which  provides  electric  service  in 
IDelaware,  Maryland  and  Virginia  and 
gas  service  in  Delaware.  As  of  E)ecember 


31,  1996,  Delmarva  provided  electric 
utility  service  to  approximately  442,000 
customera  in  an  area  encompassing 
about  6,000  square  miles  in  Delaware 
(253,000  customers),  Maryland  (169,000 
customers)  and  Virginia  (20,000 
customers),  and  gas  utility  service  to 
approximately  1(X),000  customers  in  an 
area  consisting  of  about  275  square 
miles  in  northern  Delaware. 

For  the  year  ended  December  31, 
1996,  Delmarva's  operating  revenues  on 
a  consolidated  basis  were  approximately 
$1,160  million,  of  which  approximately 
$981  million  were  derived  from  electric 
operations,  $114  million  from  gas 
operations  and  $65  million  from  other 
operations.  Consolidated  assets  of 
Delmarva  and  its  subsidiaries  at 
December  31, 1996  were  approximately 
$2,979  million,  consisting  of 
approximately  $2,536  million  in 
identifiable  electric  utility  property, 
plant  and  equipment;  approximately 
$219  million  in  identifiable  gas  utility 
property,  plant  and  eqmpment;  and 
^>proximately  $224  million  in  other 
corporate  assets. 

As  of  December  31 ,  1996  Delmarva 
owned  gas  property  consisting  of  a 
liquefied  natural  gas  plant  located  in 
Wilmington,  Delaware  with  a 
storagecapacity  of  3.045  million  gallons 
and  a  maximum  daily  sendout  capacity 
of  49,898  Mcf  per  day.  This  fecility  is 
used  primarily  as  a  peak-shaving  facility 
for  Delmarva's  gas  customers.  Delmarva 
also  owns  four  natural  gas  city  gate 
stations  at  various  locations  in  its  gas 
service  territory.  These  stations  have  a 
total  contract  sendout  capacity  of 
125,000  Mcf  per  day.  Delmarva  has  111 
miles  of  transmission  mains  (including 
11  miles  of  joint-use  gas  pipelines  that 
are  used  10%  for  gas  distribution  and' 
90%  for  electricity  production),  1,539 
miles  of  distribution  mains  and  1,091 
mil^s  of  service  lines.  The  Delmarva  gas 
facilities  are  located  exclusively  in  New 
CasUe  County,  Etelaware. 

Delmarva  has  seven  direct  nonutility 
subsidiaries:  Delmarva  Industries,  Inc., 
Delmarva  Energy  Company,  Delmarva 
Services  Company,  Conectiv  Services, 
Inc.,  Conectiv  Communications,  Inc., 
Delmarva  Capital  Investments, Inc.  and 
East  Coast  Natural  Gas  Cooperative, 
L.L.C  ("ECNG").2 


■  Support  Conectiv  will  be  incorporated  before 
the  consununation  of  the  Mergers  to  serve  as  the 
•ervice  company  lor  the  Cooactiv  system. 


'  Delmwa  Industries,  Inc.  and  Delmarva  Energy 
Company  participate  in  oil  and  gas  explwation  and 
development  opportunities. 

Delmarva  Services  Company  owns  and  finance* 
an  office  building  that  it  leases  to  Delmarva  and/ 
or  its  affiliates.  Delmarva  Services  Company  also 
owns  approximately  2.9%  of  the  common  stock  of 
Chesapeake  Utilities  Corporation,  a  publicly-traded 
gas  utility  company  with  gas  utility  operations  in 
Delaware,  Maryland  and  Florida. 
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On  December  31,  1996.  Delmarva's 
Donutility  subsidiaries  and  investments 
constituted  approximately  4  percent  of 
the  consolidated  assets  of  Delmarva  and 
its  subsidiaries. 

Delmarva  also  has  a  nonutility 
subsidiary  trust,  Delmarva  Power 
Financing  I  ("EM^F  I"),  which  was 
formed  in  1996  in  connection  %vith  the 
issuance  by  Delmarva  of  Cumulative 
Quarterly  Income  Preferred  Securities. 

Atlantic  is  a  public  utility  holding 
company  that  claims  an  exemption  from 
regulation  by  the  Commission  under 
section  3(aKl)  from  all  provisions  of  the 
Act  except  section  9(aH2). 

The  principal  subsidia-y  of  Atlantic  is 
Atlantic  Gty  Electric  Company 
("ACE").  ACE  is  itself  a  h  Mding 
company  which  claims  exemption  bom 
regulation  by  the  Commission  under 
section  3(aMl)  from  all  provisions  of  the 
Act  except  section  9(aH2).  ACE  is 
en^ged  in  the  generation,  transmission, 
distribution  and  sale  of  electric  energy. 
ACE  serves  a  population  of 
approximately  476.000  customers  in  a 
2,700  square-mile  area  of  Southern  New 
)enay. 

ACE  currently  has  one  utiUty 
subsidiary,  Deepwater  Operating 
CcHnpany  ("Dsepwater").  Deepwater 
operates  generating  {acilities  in  New 
Jersey  for  ACE.  Deepwater  owns  no 
physical  assets.  Prior  to  the  closing  of 
the  Mmgers,  the  employees  of 
Deepwater  will  become  employees  of 
ACE.  ACE  also  has  a  nonutility 
subsidiary  trust.  AUantic  Capital  I 
("AQ"),  which  was  formed  in  1996  in 
connection  with  the  issuance  by  ACE  of 
Cumulative  Quarterly  Income  Prefsrred 
Securities. 

On  a  consolidated  basis.  Atiantic's 
operating  revenues  for  the  calendar  year 
ended  December  31. 1996  were 
approximately  $980  million,  and  its 
total  assets  as  of  December  31.  1996  ■ 
were  approximately  $2,671  million. 
Atiantic  has  two  direct  nonutility 
subsidiaries,  Atlantic  Energy 
International,  inc.  ("AEU")  and  AEE.> 


Coooctiv  S«rvica«.1ac.  acquires  and  riinntw 
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Cooectiv  Coaununicatioos.  Inc.  providas  a  full- 
tangs  of  ratail  and  wholesale  talacoinmunicatiaos 


At  December  31,  1996.  Atlantic's 
nonutility  subsidiaries  and  investments 
constituted  approximately  8.2  percent  of 
the  consolidated  book  value  of  the 
assets  of  Atlantic  and  its  subsidiaries. 

Conectiv  has  no  operations  other  than 
those  contemplated  by  the  Merger 
Agreement  to  accomplish  the  Me-yers. 
At  present.  Conectiv's  common  stock, 
consisting  of  1,000  issued  and 
outstanding  shares,  is  owned  by 
Delmarva  and  Atiantic,  each  of  which 
owns  500  shares. 

The  merger  agreement,  dated  as  of 
Augiist  9,  1996.  as  amended  and 
restated  as  of  December  26.  1996 
("Merger  Agreement"),  provides  for 
Atlantic  to  be  merged  with  and  into 
Conectiv.  Also  under  the  Mergw 
Agiuuuient.  DS  Sub,  Inc..  a  direct 
subsidiary  of  Conectiv  ("DS  Sub"),  will 
be  merged  with  and  into  Delmarva.'* 

Conectiv  will  be  a  public  utility 
holding  company  and  will  have  two 
direct  utility  subsidiaries.  Delmarva  and 
ACE.  whose  only  nonutility  subsidiaries 
will  be  the  two  trusts:  DPF I  and  AQ. 
Delmarva's  and  Atlantic's  other  direct 
subsidiaries  will  also  become  direct 
subsidiaries  of  Conectiv.  Support 
Conectiv  will  be  incorporated  as  a 
service  company  for  the  Cooactiv 
system. 

Conectiv  proposes  to  convert  each   : 
issued  and  outstanding  share  of 
Delmarva  common  stock  into  the  right 
to  receive  one  share  of  Conectiv 
common  stock  ("Conectiv  Common 
Stock").  Each  issued  and  outstanding 
share  of  AUantic  common  stock  shall  be 
converted  into  the  right  to  receive  0.75 
shares  of  Conectiv  Common  Stock  and 
0.125  shares  of  Class  A  common  stock 
of  Conectiv  ("Conectiv  Class  A  Common 
Stock').* 
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The  Mergers  will  have  no  effect  on  the 
shares  of  preferred  stock  of  Delmarva 
issued  and  outstanding  at  the  time  of 
the  consummation  of  the  Mergers,  each 
series  of  which  and  each  share  of  which 
will  remain  unchanged.  AUantic  has  no 
shares  of  preferred  stock  outstanding. 

Conectiv  proposes  that  the 
Commission  authorize  Support  Conectir 
as  the  system  service  company.  Support 
Conectiv  will  provide  the  Conectiv 
system  companies  with  a  variety  of 
administrative,  management, 
engineering,  construction, 
enviroimiental  and  support  services, 
either  direcUy  or  through  agreements 
with  associate  or  nonassociate 
companies,  as  needed. 

Support  Conectiv  will  enter  into  a 
service  agreement  with  most,  if  not  all, 
companies  in  the  Conectiv  system. 
Support  Conectiv's  authorized  capital 
stock  will  consist  of  up  to  3,000  shares 
of  common  stock,  $1  par  value  per 
share.  Conectiv  will  hold  all  issued  and 
outstanding  shares  of  Support  Conectiv 
common  stock. 

Support  Conectiv  and  its  associate 
companies'  cost  and  allocation  methods 
will  conform  with  the  "at  costs" 
reqtiirements  of  section  13  and  niles 
under  the  Act 

Conectiv  also  requests  authority  to 
provide,  diretrUy,  or  through  one  or 
more  of  its  subsidiaries,  retail  services 
to  residential,  commercial  and 
industrial  customers.  Retail  services      " 
include  energy  analysis,  project 
management,  design  and  construction, 
energy  efficient  equipment  installation 
and  maintenance,  facilities  management 
services,  environmental  swvices  and 
compliance,  fuel  procurement,  and 
other  similar  kinds  of  managerial  and 
technical  services.* 

Conectiv  further  requests  authority, 
after  consummation  of  the  Meigers  for  a 
period  of  24  months  from  the  eSiective 
date  of  the  Mergers,  to  transfer  certain 
assets  such  as  real  property  used  for 
administrative  purposes  and 
information  technology  equipment  and 
software  bom  Delmarva  or  ACE  at  cost 
to  Support  Conectiv. 

For  the  Commission,  by  the  Drvisioa  of 
Investment  Maivagement,  pursuant  to 
delegated  authority. 
Margaret  H.  N4cFarUnd, 
Deputy  Secretary. 

[FR  Doc  97-26905  Filed  10-»-g7;  8:45  ami 
■UMG  COK  wta-tt-ii 


■Conectiv  states  that  the  retail  sarvkas  aaay 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  Na  IC-22840;  812-10550] 

FMdi  &  Tang  Distributors  LP^dai.. 
Notice  of  Application 

October  3. 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  aj^lication  under 

section  6(c)  of  the  Investment  Company 

Act  of  1940  (the  "Act")  for  an 

exemption  from  sections  2(aK32). 

2(a)(35).  22(d),  and  26(a)(2)  of  Uie  Act 

and  rule  22c-l  under  the  Act. 

StMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  certain  imit 
investment  trusts  to  impose  sales 
charges  on  a  deferred  basis  and  %vaive 
the  deferred  sales  charge  in  certain 


APPtXANTS:  Reich  &  Tang  Distiibutors 
L.P.  (the  "Sponsor").  Equity  Sectirities 
Trust.  Mortgage  Setnirities  Tnist. 
Munici(>al  Securities  Trust,  New  York 
Municipal  Trust,  A  Corporate  Trust, 
Schwab  Trusts,  any  futiire  unit 
investment  trust  sponsored  or  (x>- 
sponsored  by  the  Sponsor  or  an  entity 
controlled  by  or  under  conunon  control 
with  Uie  Sponsor  (collectively,  the 
"Tnists").  and  any  future  series  of  the 
Trusts. 

RUNG  DATE:  The  application  was  filed 
on  March  7.  1997,  and  amended  on 
April  26.  1997,  and  September  30. 1997. 
HEAMNG  OR  NOTVICATiaN  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  pan.  on 
Oc:tober  28, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  request,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOORESSES:  Secretary.  SEC,  450  Fifth 
Street  N.W.,  Washington,  D.C  20549. 
Applicants,  c/o  Reich  ft  Tang 
Distributors  L^.,  600  Fifth  Avenue. 
New  York.  New  York  10022.  Attention: 
Peter  J.  DeMarco. 

FOR  FURTXER  MFORMAT10N  CONTACT: 
Lawrence  W.  Pisto,  Senior  Attorney,  at 
(202)  942-0527  or  Mercer  E.  Ballard. 
Branch  Chief,  at  (202)  942-0564 
(Division  ot  Investment  Management. 


Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMAIKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street  N.W.,  Washington.  D.C.  20549. 
tel.  202-942-8090. 

Appliqants'  Representations 

1.  Each  of  the  Trusts  is  a  unit 
investment  trust  consisting  of  one  or 
more  amies  ("Series")  registered  imder 
the  Act  and  sponsored,  co-sponsored  or 
to  be  sponsored  by  the  Sponsor.  Each 
Series  is  created  by  a  trust  indenture 
among  the  Sponsor,  a  banking 
institution  or  trust  company  as  a  trustee, 
and,  as  the  case  may  be,  an  evaluator. 
The  Sponsor  acquires  a  portfolio  of 
securities  which  it  deposits  with  the 
trustee  in  exchange  for  certificates 
representing  units  of  fractional 
undivided  interest  in  the  portfolio 
("Units").  The  Units  are  offered  to  the 
public  by  the  Sponsor,  imderwriters. 
and  dealers  at  a  public  offering  price 
which,  during  the  initial  offering  period, 
is  based  upon  the  aggregate  market 
value  of  the  underlying  securities  plus 

a  front-end  sales  charge.  The  sales 
charge  currenUy  ranges  from  2.95%  to 
5.5%  of  the  public  offering  price, 
generally  depending  on  the  terms  of  the 
underlying  seciuities.  The  TnaYimum 
charge  is  usually  subject  to  redixrtion  in 
compliance  with  nde  22d-l  tmder  the 
Act  under  certain  stated  circumstances 
disclosed  in  the  prospectus,  such  as  for 
volume  purchases. ' 

2.  Applicants  request  an  cMder  to  the 
extent  necessary  to  permit  them  to 
impose  a  deferred  sales  charge  ("DSC') 
instead  of  a  front-end  sales  charge,  and 
waive  the  DSC  under  certain 
circumstances.  Under  applicants' 
proposal,  a  portion  of  the  DSC  will  be 
collected  "up- front,"  i.e..  immediately 
upon  purchase  of  Units,  and  the  balance 
wUl  be  collected  subsequenUy  in  equal 
installments  ("InstaUment  Payments"). > 
In  order  to  ensure  that  sufficient  cash  is 
available  to  make  Installment  Payments, 
the  Trust  may  hold  sectirities  the 
proceeds  from  the  mattirity  or  sale  of 
which  may  be  used  to  make  the 
Payments.  Installment  Payments  wiil  be 
collected  from  unitholders  by 
withholding  the  Payment  amcHint  from 
tinitholders*  distributions  on  the  Units, 
from  proceeds  of  Unit  redemptions  or 
sales  by  the  unitholder,  or  by  reducing 


'  For  example,  assuming  a  one-year  Trust  with  a 
SI  .000  pncs  for  100  Units  and  a  2.95%  DSC.  the 
Sponsor  would  collect  St 0.00  (1.00%)  up-fraot.  and 
the  ranaiaing  balance  of  S19.S0  (1.95%)  ia  10  equal 
■aonthly  payments  of  S1.95. 


the  niunber  of  Units  held  by  the 
unitholder.  The  Installment  Payments 
will  be  passed  by  the  trustee  to  the 
Sponsor  at  the  time  they  are  coUected. 
The  trustee  may  advance  an  Installment 
Payment  if.  for  example,  it  is  due 
immediately  before  a  dividend  or 
interest  payment  is  due  on  portfolio 
securities.  The  trustee  wUl  be 
reimbursed  when  the  Installment 
Payment  is  collected  from  the 
tmitholder. 

3.  When  a  tmitholder  redeems  or  sells 
Units,  the  balance  of  the  imitholder's 
Installment  Payments  on  the  redeemed 
Units  will  be  deducted  from  the  « 
proceeds  of  the  redemption  or  sale. 
When  calculating  the  amoimt  due,  it 
will  be  assumed  that  Units  on  whic:h  the 
DSC  has  been  paid  in  full  are  redeemed 
first  With  respect  to  Units  on  whitJi  the 
DSC  has  not  been  fully  paid,  the  DSC 
wiil  be  applied  on  the  assimiption  that 
Units  held  for  the  longest  time  are 
redeemed  or  sold  first.  Under  certain 
circum.stances,  the  sponsor  may  waive 
the  pSC  in  connection  with 
redemptions  or  sales  of  Units.  These 
circumstances  will  be  disclosed  in  the 
prospectus  for  the  relevant  Series  and 
implemented  in  accordance  with  rule 
22d-l.  under  the  Act 

4.  Each  Series  offering  Units  subject  to 
a  DSC  will  include  in  its  prospectus  the 
disclosure  required  in  Form  N-IA 
relating  to  deferred  sales  charges, 
modified  as  appropriate  to  reflect  the 
differences  between  unit  investment 
trusts  and  open-end  investment 
companies.  The  prospectus  also  will 
disclose  any  security  that  may  be 
included  in  the  portfolio  for  purposes  of 
paying  the  DSC  from  the  maturity  or 
sale  proceeds,  and  that  the  securities 
will  be  sold  pro  rata  or  that  a  specific 
security  wUl  be  designated  for  sale. 

Applicants'  Legal  Analysis 

1.  Section  4(2)  of  the  Act  defines  a 
"unit  investment  trust"  as  an 
investment  company  which  "issues 
only  redeemable  securities."  Section 
2(a)(32)  defines  a  redeemable  security  as 
a  security  that,  upon  its  presentation  to 
die  issuer,  entities  the  unitholder  to 
receive  approximately  his  or  her 
proportionate  share  of  the  issuer's 
ciurent  net  assets,  or  the  cash  equivalent 
of  those  assets.  Rule  22c-l,  promulgated 
under  secfi^  22(c)  of  the  Act  requires 
that  the  price  of  a  redeemable  security 
issued  by  a  registered  investment 
company  for  purposes  of  sale, 
redemption,  and  repurchase  be  based  on 
the  security's  current  net  asset  value.  To 
the  extent  that  an  Installment  Payment 
may  be  deemed  to  cause  unitholders  to 
receive  less  than  net  asset  value  upon 
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redemption,  applicants  request  relief 
from  section  2(aK32)  and  rule  22c-l. 

2.  Section  22(d)  and  rule  22d-l 
require  an  investment  company  and  its 
principal  underwriter  and  dealer  to  sell 
securities  only  at  a  current  public 
offering  price  described  in  ^e 
investment  company's  prospectus,  with 
the  exeception  of  sales  of  redeemable 
securities  at  prices  which  reflect 
scheduled  variations  in  the  "sales  load." 
Section  2(a)(35)  defines  the  term  sales 
load  as  the  difference  between  the  sales 
price  and  the  portion  of  the  proceeds 
invested  by  the  depositor  or  trustee. 
Applicants  request  relief  from  sections 
2(a)(35)  anu  22(d)  to  the  extent  that  the 
DSC  may  be  paid  in  installements  rather 
than  upon  purchase. 

3.  Applicants  believe  that  the 
provisions  of  section  22(d),  rule  22d-l 
and  section  2(a)(35),  taken  together,  ara 
intended  to  prevent  (1)  riskless  trading 
in  investment  company  securities  due  to 
backward  pricing,  (2)  disruption  of 
orderly  distribution  by  dealers  selling 
shares  at  a  discount,  and  (3) 
discrimination  among  investors 
resulting  from  different  prices  chai^ged 
to  different  investors.  Applicants 
believe  the  proposed  DSC  program  will 
present  none  of  these  abuses. 
Applicants  contend  that  the  deduction 
of  the  Installment  Payments  is 
consistent  with  the  policy  of  forward 
pricing.  Applicants  also  contend  that 
the  amount,  computation  and  riming  of 
the  DSC  will  promote  fair  treatment  of 
all  unithholders,  while  permitting  the 
Trusts  to  offsr  unitholders  the  advantage 
of  having  a  larger  portion  of  their 
purchase  amount  invested  immediately. 
Applicants  further  note  that  the  DSC 
prx)gram  will  be  disclosed  in  the 
prospectus  of  each  Series  and  available 
on  the  same  terms  to  all  investors. 
Finally,  applicants  state  that  any  waiver 
of  the  DSC  will  be  disclosed  in  the 
prospectus  of  each  Series  and 
implemented  in  accordance  with  rule 
22d-l. 

4.  Section  26(aX2).  in  relevant  part, 
prohibits  a  trustee  or  custodian  of  a  imit 
investment  trust  from  collecting  from 
the  trust  as  an  expense  any  payment  u/ 
the  trust's  depositor  or  principal 
underwriter.  Because  the  trustee's 
payment  of  the  DSC  to  the  Sponsor  may 
be  deemed  to  be  an  expense  under 
section  26(a)(2)(C).  applicantyequest 
relief  from  that  section  to  the  extent 
necessary  to  permit  the  trustee  to  collect 
DSC  payments  and  disburse  them  to  the 
Sponsor.  Applicants  believe  that  the 
relief  is  appropriate  because  the  DSC  is 
mora  properly  characterized  as  a  sales 
load  than  as  an  "expense." 

5.  Section  6(c)  authorizes  the  SEC  to 
exempt  asay  person  or  transaction  from 


any  provision  of  the  Act  or  any  rule 
under  the  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  their  proposal  meets  this 
standard. 

Applicants'  ConditioDS 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Any  DSC  imposed  on  Units  issued 
by  a  Series  will  comply  with  the 
requirements  of  rule  6c-10(a)  (1) 
through  (3)  under  the  Act. 

2.  Each  Series  offering  Units  subject  to 
a  DSC  will  include  in  its  prospectus  the 
disclosure  required  in  Form  N-lA 
relating  to  deferred  sales  charges, 
modified  as  appropriate  to  reflect  the 
differences  between  unit  investment 
trusts  and  open-end  investment 
companies. 

For  the  Ckraunission.  by  the  Division  of 
Investmont  Management,  under  delegated 
authority. 

Margarat  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  97-26904  FUed  10-9  97;  8:45  un| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ftoL  Ho.  IC-22839;  S12-10672) 

TCW  Intemationai  Equity  Umitsd 
Partnership,  •!  ai.;  NoOm  ol 
Application 

OcU^wr  3. 1997. 

AOBiCY:  Securities  and  Exchange 

Commission  ("SEC'). 

ACTKMI:  Notice  of  application  for  an 

order  under  section  17(b)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  granting  an  exemption  from 

section  17(a)  of  the  Act 

SUMMARY  OF  APPtJCATION:  Applicants 
request  an  order  to  permit  certain 
limited  partnerships  to  transfer  all  of 
their  assets  to  corresponding  series  of  a 
registered  investment  company  in 
exchange  for  the  series'  shares,  wdiich 
then  will  be  distributed  pro  rata  to 
partners  of  the  partnerships. 
APPUCANTS:  TCW  Intemationai  Equity 
Limited  Partnership.  TCW  Japan 
Limited  Partnership.  TCW  Value 
Opportunities  Fimd  (collectively,  the 
"Partnerships"),  TCW  Galileo  Funds, 
Inc.  (the  "Company"),  TCW  Asset 
Management  Company  ("TAMCO"). 
and  TCW  Funds  Management.  Inc.  (the 
"AdvisOT"). 


FIUMO  DATES:  The  application  was  filed 
on  May  16,  1997,  and  amendmeals  to 
the  application  were  filed  on  August  15. 
1997,  and  October  2,  1997. 
HEARING  OR  NOTIRCATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  28,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  N.W.,  Washington,  fX:  20549. 
Applicants.  865  South  Figueroa  Street. 
Suite  1800.  Los  Angeles.  California 
90017. 

FOR  RJRTMER  MFORMAT10N  CONTACT: 
Brian  T.  Hourihan,  Senior  Counsel,  at 
(202)  942-0526,  or  Mary  Kay  Freeh. 
Branch  Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLEMENTARY  mFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington  D.C.  20549 
(tel.  (202)  942-8090). 


Applicants'  RepresentatioBe 

1.  TCW  Intemationai  Equity  Limited 
Partnership  was  organized  as  a 
California  limited  partnership  on 
August  19. 1993:  TCW  Japan  Limited 
Partnership  was  organized  as  a 
Delaware  limited  partnership  on  May  2. 
1995;  and  TCW  Value  Opportunities 
Fund  was  organized  as  a  California 
limited  partnership  on  May  16, 1996. 
The  Partnerships  permit  investors  to 
purchase  and  redeem  Partnership 
interests  ("Units")  at  net  asset  value  on 
a  monthly  basis.  The  Partnerships  are 
not  registered  under  the  Act  in  reliance 
on  section  3(c)(1)  of  the  Act.  The 
offerings  of  the  Units  were  structured  as 
private  placements  under  section  4(2)  of 
the  Securities  Act  of  1933  (the 
"Seciuities  Act"),  and  Regulation  D 
promulgated  under  the  Securities  Act 
Units  are  sold  to  institutional  investors 
and  high  net  worth  individuals. 

2.  TAMCO,  a  wholly  owned 
subsidiary  of  the  TCW  Group.  Inc.. 
serves  as  the  sole  general  partner  of  the 
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Partnerships  and  has  exclusive 
responsibility  for  their  overall 
management,  control,  and 
administration.  TAMCO.  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940,  also  serves  as 
investment  manager  with  respect  to  the 
Partnerships'  assets. 

3.  The  Company,  a  Maryland 
corporation,  is  an  open-end  investment 
company  registered  under  the  Act. 
Currently,  the  Company  offers  thirteen 
series  (the  "Existing  Funds").  The 
Company  proposes  to  offer  three 
additional  series  (the  "New  Funds"), 
each  of  which  will  correspond  to  a 
Partnership  in  terms  of  investment 
objective  and  policies. 

4.  The  Company  has  entered  into  an 
advisory  agreement  with  the  Adviser,  a 
wholly-owned  subsidiary  of  the  TCW 
Group,  Inc.,  pursuant  to  which  the 
Adviser,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940.  will  render 
advisory  services  to  the  New  Funds.  The 
Adviser  will  provide  services  that  are 
substantially  the  same  as  those  TAMCO 
currently  renders  to  the  corresponding 
Partnership.  The  officers  of  TAMCO 
serving  as  portfolio  managers  of  the 
Partnerships  also  serve  as  officers  of  the 
Adviser  and  will  serve  as  portfolio 
managers  of  the  corresponding  New 
Fands. 

5.  Applicants  propose  that,  pursuant 
to  an  Agreement  and  Plan  of  Exchange 
(the  "Plan"),  each  of  the  New  Funds 
will  acquire  assets  from  its 
corresponding  Partnership  in  exchange 
for  New  Fund  shares  (the  "Exchanges"). 
New  Fund  shares  delivered  to  the 
Partnerships  in  the  Exchanges  will  have 
an  aggregate  net  asset  value  equivalent 
to  the  net  asset  value  of  die  assets 
transferred  by  the  Partnerships  to  the 
Company  (except  for  the  effect  of  certain 
organizational  expenses  paid  by  each 
New  Fund,  as  discussed  below).  Upon 
consummation  of  the  Exchanges,  each 
Partnership  will  distribute  the  New 
Fund  shares  to  its  respective  partners, 
with  each  partner  receiving  shares 
having  an  aggregate  net  asset  value 
equivalent  to  the  net  asset  value  of  the 
Units  held  by  the  partner  prior  to  the 
Exchange  (except  for  the  effect  of  certain 
organizational  expenses  paid  by  the 
New  Funds  and  the  effect  of  any  assets 
retained  by  a  Partnership  to  pay  accrued 
expenses).  Each  Plan  permits  the 
Partnership  to  retain  sufficient  assets  to 
pay  any  Partnership-accrued  expenses 
and  retain  any  assets  that  a  New  Fund 

is  not  permitted  to  purchase  or  that  are 
reasonably  determined  to  be  unsuitable 
for  it  No  liabilities  of  a  Partnership  will 
be  transferred  to  its  corresponding  New 
Fund;  all  known  liabilities,  other  than 


accrued  expenses  discussed  above,  will 
be  paid  by  each  Partnership  prior  to  the 
transfer  of  its  assets  to  the 
corresponding  New  Fund.  The  general 
partner,  TAMCO.  will  be  responsible  for 
any  unknown  liabilities  of  each 
Partnership.  Assets  retained  by  each 
Partnership  that  are  ndt  needed  to  pay 
expenses  will  be  distributed  pro  rata  to 
the  partners.  After  payment  of  any 
accrued  expenses  from  retained  assets, 
each  Partnership  will  be  liquidated  and 
dissolved. 

6.  The  expenses  of  the  Exchanges  will 
be  borne  by  TAMCO.  Organizational 
expenses,  up  to  a  maximum  of  S50.000 

-*  per  New  Fimd,  will  be  paid  by  the  New 
Funds  and  amortized  over  five  years. 
Organizational  expenses  in  excess  of 
$50,000  per  New  Fund  will  be  paid  by 
the  Adviser.  Any  unamortized 
organizational  expenses  associated  with 
the  organization  of  the  New  Funds  at 
the  time  the  Adviser  withdraws  its 
initial  investment  in  the  Company  will 
be  borne  b_y  the  Adviser,  not  the  New 
Funds.  Through  October  31, 1998.  the 
Adviser  wiU  place  a  limit  on  the  annual 
expenses  of  each  New  fund.  This  limit 
is  generally  intended  to  cap  New  Fund 
expense  ratios  at  levels  projected  to  be 
incurred  during  1997  and  1998  by  the 
Partnerships. 

7.  The  board  of  directors  of  the 
Company  (the  "Board")  and  TAMCO 
have  considered  the  desirability  of  the 
Exchanges  from  the  respective  points  of 
view  of  the  Company  and  the 
Partnerships,  and  all  members  of  the 
Board  (including  all  of  the  independent 
directors)  and  TAMCO  have  approved 
the  Exchanges  and  concluded  that-  (i) 
the  terms  of  the  Exchanges  have  beem 
designed  to  meet  the  criteria  contained 
in  section  1 7(b)  of  the  Act;  (ii)  the 
Exchanges  are  desirable  as  a  business 
matter  from  the  respective  points  of 
view  of  the  Company  and  the 
Partnerships;  (iii)  the  Exchanges  are  in 
the  best  interests  of  the  Company  and 
the  Partnerships;  (iv)  the  Exchanges  are 
reasonable  and  fair,  do  not  involve 
overreaching,  and  are  consistent  with 
the  policies  of  the  Act:  (v)  the 
Exchanges  are  consistent  with  the 
policies  of  the  Company  and  the 
Partnerships;  and  (vi)  the  interests  of 
existing  shareholders  in  the  Company 
and  existing  partners  In  the  Partnerships 
will  not  be  diluted  as  a  result  of  the 
exchanges.  These  findings,  and  the  basis 
upon  which  the  findings  were  made, 
have  been  fully  recorded  in  the  minute 
books  of  the  Company  and  TAMCO. 

8.  The  Exchanges  vvill  not  be  effected 
until(i)  the  Company's  registration 
statement  has  been  filed;  (ii)  the 
Company  and  the  Partnerships  have 
received  a  fevoreble  opinion  of  counsel 


with  respect  to  the  tax  consequences  of 
the  Exchanges;  and  (iii)  the  SEC  has 
issued  the  requested  order. 

Applicants'  Legal  Analyaia 

1.  Section  17(a)  of  the  Act  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  a  person,  acting  as 
principtd  from  selling  to  or  purchasing 
from  the  registered  investment  company 
any  security  or  other  property.  Section 
2(a)(3)  of  the  Act  defines  an  affiliated 
person  as.  among  other  things,  any 
person  directly  or  indirectly  controlling. 
controlled  by,  or  under  common  control 
with,  such  other  person;  any  officer, 
director,  partner,  copartnu*  or  employee 
of  such  other  person;  or.  if  such  other 
person  is  an  investment  company,  any 
investment  adviser  of  the  investment 
company.  Each  Partnership  is  an 
affiliated  person  of  an  affiliated  person 
of  the  Company  because  TAMCO,  the      ' 
general  partner  of  the  Partnerships,  and 
the  Adviser  are  under  common  control. 
Thus,  the  proposed  Exchanges  may  be 
deemed  to  be  prohibited  under  section 
17(a)  of  the  Act 

2.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  any  person  from  one 
or  more  of  the  provisions  of  section 
17(a)  if  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  feir  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned  and  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned  and  the  general 
purposes  of  the  Act 

3.  Applicants  believe  that  the 
proposed  Exchanges  satisfy  the 
requirements  of  section  17(b). 
Applicants  stete  that  Shares  issued  by 
each  New  Fund  will  have  an  aggr^ate 
net  asset  value  equal  to  the  value  of  the 
assets  acquired  from  its  corresponding 
Partnership.  Applicants  also  state  that 
because  Shares  will  be  issued  at  their 
net  asset  value  and  only  nnminal  Shares 
will  be  outstanding  when  the  Exchanges 
are  effected,  the  Company  shareholdns 
will  not  be  diluted.  In  addition, 
applicants  stete  that  the  investment 
objecdve  and  policies  of  each  New  Fund 
are  substantially  similar  to  its 
corresponding  Partnership  and  that  after 
the  Exchanges,  the  limited  partners  wriU 
hold  substantially  the  same  assets  as 
Company  shareholders  as  they  held  as 
limited  partnen.  In  this  sense, 
applicants  submit  that  the  Exchanges 
can  be  vie%ved  as  a  change  in  the  form 
in  which  assets  are  held,  rather  than  a 
disposition  giving  rise  to  section  17(a) 
concents. 
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For  the  Commissioa,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  97-26903  Filed  10-9-97;  8:45  am) 

MUMO  COM  ■»10-«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Govenuneat  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  October  13, 1997. 

A  closed  meeting  will  be  held  on 
Tuesday,  October  14, 1997.  at  10:30  a.m. 

Conunissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
D.S.C.  552b(c)  (4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9Mi)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  October 
14,  1997.  at  10:30  a.m..  will  be: 

Institution  of  in|unctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  October  7, 1997. 
Jonathan  G.  Kaix, 
Secretary. 

[FR  Doc.  97-27097  Filed  10-»-97:  8:45  ami 
■lUMQ  oooe  WIO-Ot-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[FHe  No.  500-1] 

United  States  Properties,  Inc.;  Order  of 
Suspension  of  Trading 

October  7. 1997. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  United 
States  Properties.  Inc.  ("USPF'). 
Questions  have  been  raised  regarding 
the  accuracy  of  assertions  by  USPI,  and 
by  others,  in  documents  sent  to  and 
statements  made  to  market-makers  of 
the  stock  of  USPI,  other  broker-dealers, 
and  to  investors  concerning,  among 
other  things:  (1)  the  identity  of  the 
persons  in  control  of  the  opmations  and 
management  of  the  company;  (2)  the 
purported  members  of  USPI's  advisory 
board:  and  (3)  the  trading  and  true  value 
of  the  common  stock  of  USPI. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EDT,  October  8, 
1997  through  11:59  p.m.  EDT,  on 
October  21, 1997. 

By  the  Commission. 
Jonathan  G.  Katx. 
Secretary. 

[FR  Doc.  97-27096  Filed  10-8^7;  Jl:30  am) 
MLUNQ  cooe  aoifr-ai-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

CnHlMi  Ma  34-30192;  File  Na  SW-CBOE- 
97-4q 

Self-Regulatory  Organizations;  Notice 
of  Riing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
incorporated  Relating  to  a  Reduction 
in  the  Value  of  the  Standard  &  Poor's 
100  Stock  Index 

October  3. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  theieunder,^ 
notice  is  hereby  given  that  on 
September  19,  1997,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  the  "Exchange")  filed  with 
the  Seciirities  and  Exchange 


Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  in  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganlzatioB's 
Statement  of  the  Terms  of  Substance  of 
the  PropfMed  Rule  Change 

The  CBOE  is  filing  this  rule  change  to 
inform  the  Commission  that  Standard  ft 
Poor's  ("S&P")  intends  to  reduce  the 
value  of  its  S&P  100  Stock  Index 
("Index")  option  ("OEX")  to  one-half  of 
its  present  value  by  doubling  the  divisor 
used  in  calculating  the  Index  In 
connection  with  this  change,  the 
Exchange  proposes  doubling  the  current 
OEX  position  and  exercise  limits.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  CBOE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization't 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

1.  Purpose 

The  CBOE  began  trading  OEX  options 
in  March  1983.'  OEX  options  are 
American-style,  cash-settled  options  on 
the  S&P  100  Stock  Index.  The  Exchange 
notes  that,  on  the  strength  of  a  sustained 
bull  market,  the  value  of  the  OEX  has 
doubled  in  value  since  mid-1995,  such 
that  the  value  of  the  index  stood  at 
928.20  as  of  August  7, 1997.  As  a  result 
of  the  significant  increase  in  the  value 
of  the  underlying  index,  the  premium 
for  OEX  options  has  also  increased.  This 
has  caused  OEX  options  to  trade  at  a 
level  that  may  be  uncomfortably  high 
for  retail  investors,  a  large  and 
important  part  of  the  market  for  OEX. 

As  a  result,  at  the  request  of  the 
CBOE,  S&P,  the  reporting  authority  for 
the  Index,  has  agreed  to  a  "two-for-one 


>lSU.S.C788(bNl). 
»17CFR240.19b-«. 


'  See  Securities  Exchange  Act  Release  No.  19264 
(November  22. 1982).  47  FR  53981  (November  30. 
1962). 
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split"  of  the  Index.  The  change  will  be 
instituted  after  Commission  approval  of 
this  proposed  rule  change.  This  change 
will  result  in  a  doubling  of  the  OEX 
contracts  outstanding,  such  that  for  each 
OEX  contract  held,  the  holder  will 
receive  two  contracts  at  the  reduced 
value,  with  a  strike  price  of  one-half  of 
the  original  strike  price.  For  instance, 
the  holder  of  an  OEX  930  call  will 
receive  two  OEX  465  calls.  The  trading 
symbol  will  remain  as  OEX  (plus  any 
necessary  wrap  symbols). 

In  addition  to  the  strike  price  being 
reduced  by  one-hsilf,  the  CBOE  proposes 
to  double  the  position  and  exercise 
limits  applicable  to  the  OEX  from 
25,000  to  50,000.*  The  Exchange 
believes  this  increase  in  the  position 
and  exercise  limits  is  justified  because 
the  reduction  in  the  divisor  would 
result  in  each  contract  overlying  only 
one-half  of  the  value  of  a  current  OEX 
contract.  Consequently,  the  revised 
position  and  exercise  limits  would  be 
equivalent  to  the  current  levels  in  terms 
of  the  value  of  the  Index. 

The  CBOE  will  announce  the  effective 
date  of  the  change  by  way  of  an 
Exchange  circular  to  the  membership, 
which  will  also  describe  the  change  to 
the  strike  prices  and  the  position  and 
exercise  limits. 

The  Exchange  expects  the  proposed 
changes  to  attract  additional  customer 
business  in  OEX  in  those  series  in 
which  retail  customers  are  most 
interested  in  trading.  For  example,  a 
September  930  (at  the  money)  call 
option  series  currentiy  trades  at 
approximately  $2600  per  contract.  With 
the  Index  split,  the  same  option  series 
(once  adjusted),  with  all  else  remaining 
equal,  would  trade  at  approximately 
$1300  per  contract.  The  Exchange 
believes  the  proposed  change  will 
permit  some  investors  to  trade  these 
options  who  have  otherwise  been  priced 
out  of  the  marlcet  due  to  the  recent 
market  surge.  The  Exchange  believes 
that  OEX  options  provide  an  important 
opportunity  for  investors  to  hedge  and 
speculate  upon  the  market  risk 
associated  with  the  stocks  comprising 
this  broad-based  widely  followed  Index. 
By  reducing  the  value  of  the  Index, 
investors  will  be  able  to  utilize  this 
trading  vehicle,  while  extending  a 
smaller  outiay  of  capital.  The  Exchange 
believes  this  should  attract  additional 


*  The  Exchange  has  separately  filed  for  an 
increase  in  the  position  and  exercise  limits  for  OEX 
in  SR-CBOE-97-11  (noticed  in  Securities  Exchange 
Act  Release  No.  3S52S  (April  18.  1997).  62  FR 
20046  (April  24. 1997).  In  the  event  that  SR-CBOE- 
97-11  is  approved  by  the  Commission  prior  to  this 
filing,  the  Exchange  would  seek  a  doubting  of  those 
higher  limits. 


investors,  and,  in  tiirn,  create  a  more 
active  and  liquid  trading  environment 
The  Exchange  believes  that  reducing 
the  value  of  the  Index  does  not  raise 
manipulation  concerns  and  will  not 
cause  adverse  market  impact  because 
the  Exchange  will  continue  to  employ 
the  same  surveillance  procedures  and 
has  proposed  an  orderly  procedure  to 
achieve  the  Index  split,  including 
adequate  prior  notice  to  maricet 
participants. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  Section 
6(b)(S)  of  the  Act,'  in  that  it  is  designed 
to  perfect  the  mechanisms  of  a  bee  and 
open  market  and  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization'* 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  coqunents  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  (Dommission 
wiU: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  vrith  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W. 
Washington,  D.C.  25049.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  ins}}ection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington.  D.C.  25049.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
48  and  should  be  submitted  by  October 
31, 1997. 

For  the  Commissioa.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doa  97-26901  Filed  10-9-97;  8:45  am) 

BiLUNa  cooc  «i»-et-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratease  No.  34-39201;  File  No.  SR-OCC- 

•7-oq 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Approving  a  Propoeed  Rule  Change 
Seeking  To  AmerKi  the  Veluation  Rate 
Applied  to  Equity  Securities  and 
Corporate  Debt  Deposited  as  Margin 
Collateral 

October  3. 1997. 

On  May  21, 1997,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OOC-97-09)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  August  18, 1997.2  jsjo  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

L  Description 

OCC  currenUy  operates  a  program  to 
accept  deposits  of  equity  securities  and 
corporate  debt  as  margin  collateral 
("valued  securities  program")  under  its 
rule  604(d).  3  The  proposed  rule  change 


•15U.S.C78fibM5). 


•  17  CFR  200.30-3(aKl2) 

>15U.S.C78s(b)(l). 

'  Securities  Exchange  Act  Release  No.  38923 
(August  11.  1997).  62  Fll  44025. 

'  For  a  detailed  description  of  the  valued 
tecuritias  program,  refer  to  Securities  Exchange  Act 

Cootinuad 
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amends  CKX  Rule  604(d)(1)  to  increase 
the  valuation  rate  that  OCC  applies  to 
equity  and  corporate  debt  securities 
deposited  with  CX2C  under  the  valued 
securities  program  from  60  percent  to  70 
percent 

CXX:  Rule  604(d)  permits  OCOa 
clearing  members  to  deposit  as  margin 
collateral  common  and  preferred  stock 
and  corporate  bonds  which  meet  certain 
standards.  Common  and  preferred  stock 
must  have  a  market  value  of  greater  than 
$10  per  share  and  must  either  be  (i) 
traded  on  a  national  securities  exchange 
and  have  last  sale  reports  collected  and 
disseminated  pursuant  to  a  consolidated 
transaction  reporting  plan  or  (ii)  traded 
in  the  over-the-counter  market  and 
designated  as  National  Market  System 
Seciuities  pursuant  to  Commission  Rule 
llAa2-l.*  Corporate  bonds  must  (i)  be 
listed  on  a  national  securities  exchange 
and  not  be  in  default,  (ii)  have  a  current 
market  value  that  is  readily 
determinable  on  a  daily  basis,  and  (ill) 
be  rated  in  one  of  the  four  highest  rating 
categories  by  a  nationally  recognized 
statistical  rating  organization.' 

n.  Diflcuarion 

SecUon  17A(bM3)(F)  of  the  Act* 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds  in 
its  custody  or  control  or  for' which  it  is 
responsible.  The  Commission  believes 
that  the  effective  functioning  of  the 
valued  securities  program  since  its 
inception  in  1985  and  CXX's  various 
financial  safeguards  and  risk  monitoring 
systems,  taken  as  a  whole/  suggest  that 
an  increase  from  60  percent  to  70 
percent  in  the  valuation  rate  for  debt 
and  equity  securities  deposited  as 
margin  collateral  should  not  detract 
from  OCC's  ability  to  safeguard  funds 
and  securities  in  its  custody  or  control 
or  for  which  it  is  responsible. 

nL  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 


Ralaasa  No*.  33*93  (April  14, 1994).  S9  FR  1S427 
(File  No.  SR-OCC-92-131  (order  granUng 
•cceleratad  approval  to  proposed  rule  change)  and 
31169  (Saptambw  10.  1992).  57  FR43041  (File  No. 
SR-OOC-92-131  (notic*  of  fiUng  of  propoMd  rule 
change). 

«17CFR240.11Aa2-l. 

*  An  iwu*  that  is  suspended  from  trading  in  its 
primary  market,  or  subject  to  special  margia 
fW|uiraineots  under  the  rules  of  its  primary  market 
iMGnuu  of  volatility,  lack  of  liquidity  or  similar 
diaractenstics  may  not  be  depoaitad  wHh  OOC 
OCC  Rule  604(dXl). 

•  15  U.S.C  7S«j-X(bK3MF). 

'OCC  financial  safeguanls  inchide.  for  eoiample. 
the  valued  securities  program's  eligibility  standarda 
for  equity  and  corporate  debt  SKurities  and  OCC's 
authority  to  collect  intraday  margin  calls  as  needed. 


Act  and  in  {larticular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-97-09)  be,  and  hereby  U. 
approved. 

For  the  Commissioa  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margant  H.  HcFariaad, 

Deputy  Secretary. 

[FR  Doc.  97-26902  Filed  10-9-97;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  Na  2611] 

Shipping  Coordinating  Committae; 
Subconmtittae  on  Ocean  Dumping; 
Notlca  of  Maating 

The  Subcommittee  on  Ocean 
Dumping  of  the  Shipping  Coordinating 
Committee  will  hold  an  open  meeting 
on  October  21,  1997  from  1:30  pm  to 
3:30  pm  to  obtain  public  comment  on 
the  issues  to  be  addressed  at  the  October 
27-31, 1997  Nineteenth  Consultative 
Meeting  of  the  Contracting  Parties  to  the 
London  Convention,  which  is  the  global 
international  treaty  regulating  ocean 
diunping.  The  meeting  will  also  review 
the  results  of  the  Twentieth  Scientific 
Group  Meeting  of  the  London 
Convention  held  in  May  1997. 

The  meeting  will  be  held  at 
Environmental  Protection  Agency 
offices  located  at  the  Fairchild  Building, 
499  South  Capitol  Street  SW. 
Washington,  DC  20003,  Room  709. 
Interested  members  of  the  public  are 
invited  to  attend,  up  to  the  capacity  of 
the  room. 

For  further  information,  please  contact  Mr. 
John  Lishman.  Chief,  Marine  Pollutioa 
Control  Branch,  telephone  (202)  280-1952. 

Dated:  September  25. 1997. 
RimmU  a.  LaMantia. 

Chauman.  Shipping  Coordinating  Committee. 
(FR  Doc.  97-26970  FUed  10-9-97;  8:45  am) 

BNJJNQ  COOE  4710-07-41 


TENNESSEE  VALLEY  AUTHORITY 

Privacy  Act  of  1t74;  Syalam  of 
Racorda 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Amendment  of  systems  of 
records  to  include  new  categories  of 
individuals  and  new  routine  uses. 


«•  7  C3TI  200.3O-3(aXl2). 


summary:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(4)),  the 
Tennessee  Valley  Authority  (TV A)  is 
issuing  notice  of  our  intent  to  amend  the 
systems  of  records  entitled  TVA-2 
"Personnel  Files— TVA"  and  TVA-11 
"Payroll  Records — TVA"  to  include  new 
categories  of  individuals  for  TVA-2  and 
new  routine  uses  for  TVA-2  and  TVA- 
11.  We  invite  public  comment  on  this 
publication. 

EFFECTIVE  DATE:  The  changes  will 
become  effective  as  proposed,  on 
November  10, 1997,  unless  comments 
which  would  warrant  our  preventing 
the  changes  from  taking  effect  are 
received  on  or  before  30  days  from  the 
date  of  this  notice. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  Wilma  H.  McCauley.  Privacy  Act 
Officer,  Tennessee  Valley  Authority, 
1101  Market  Street  (WR  4Q), 
Chattanooga,  Tennessee  37402-2801. 
All  conunents  received  will  be  available 
for  public  inspection  at  that  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Wilma  H.  McCauley,  (423)  751-2523. 

SUPPt.EMBITARY  INFORMATION: 

Discussion  of  Propoaed  Additions  to 
Routine  Use 

Pursuant  to  the  Pub.  L.  104-193,  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
TVA  will  disclose  data  &om  its 
Personnel  Files  and  Payroll  Records  to 
the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  for  use  in 
its  Federal  Parent  ]L,ocator  System 
(FPLS)  and  Federal  Tax  Offset  System. 
DHHS/OCSE  No.  0»-90-0074. 
Information  on  this  system  was  last 
published  at  61  FR  38754,  July  25, 1996. 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  employers  for 
purposes  of  establishing  paternity  and 
securing  support. 

EffectiveOctoberl,  1997,  the  FPLS     - 
will  be  enlarged  to  include  the  National 
Directory  of  New  Hires,  a  datat>ase 
containing  information  on  employees 
commencing  employment,  quarterly 
wage  data  on  private  and  public  sector 
employees,  and  information  on 
unemployment  compensation  benefits. 
EffiBCtive  October  1, 1998,  the  FPLS  will 
be  expanded  to  include  a  Federal  Case 
Registry.  The  Federal  Case  Registry  will 
contain  abstracts  on  all  participants 
involved  in  child  support  enforcement 
cases.  When  the  Federal  Case  Registry  is 
instituted,  its  files  will  be  matched  on 
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an  ongoing  basis  against  the  files  in  the 
National  Directory  of  New  Hires  to 
determine  if  an  employee  is  a 
participant  in  a  child  support  case 
anywhere  in  the  country.  If  the  FPLS 
identifies  a  person  as  being  a  participant 
in  a  State  child  support  case,  that  State 
will  be  notified  of  the  participant's 
cturent  employer.  State  requests  to  the 
FPLS  for  location  information  will  also 
continue  to  be  processed  after  October 
1. 1998. 

The  data  to  be  disclosed  by  TVA  to 
the  FPLS  include:  New  Hire  information 
and  Quarterly  Wage  information. 

In  addition,  names  and  social  security 
numbers  submitted  by  TVA  to  the  FPLS 
will  be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  social  security 
number  provided  is  correct. 

The  data  disclosed  by  TVA  to  the 
FPLS  will  also  be  disclosed  by  the 
Office  of  Child  Support  Enforcement  to 
the  Scikretary  of  the  Treasury  for  use  in 
verifying  claims  for  the  advance 
payment  of  the  earned  income  tax  credit 
or  to  verify  a  claim  of  employment  on 
a  tax  return. 

The  data  from  TVA-2  disclosed  by 
TVA  to  TVA  contractors  will  enable 
TVA  contractors  to  make  siiitability 
determinations  regarding  prospective 
employees. 

The  full  text  of  TVA-2  appears  at  55 
FR  34817-18,  August  24,  1990,  and  56 
FR  19137,  April  25,  1991.  The  full  text 
of  TVA-11  appears  at  55  FR  34824-26, 
August  24,  leOO. 

TVA-2 

SYsraiNAME: 
Personnel  Files — TVA, 

CATEOOniES  OF  VCNVIOUAI^  COVERED  BY  TME 
SYSTEM: 

Current  and  former  TVA  employees, 
some  contractors,  applicants  for 
employment,  and  applicants  for 
employment  by  TVA  contractors. 

CATEOOMES  OF  RECORDS  M  THE  SYSTBH: 

Information  related  to  education; 
qualifications:  work  history;  interests 
and  skills;  test  results;  performance 
evaluation;  career  counseling;  personnel 
actions;  job  description;  salary  and 
benefit  information;  service  dates, 
including  other  Federal  and  military 
service;  replies  to  congressional 
inquiries;  medical  data;  and  security 
investigation  data. 

AtiTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTEM: 

Tennessee  Valley  Authority  Act  of 
1933. 16  U.S.C.  831-831dd;  Executive 
Order  10577;  Executive  Order  10450; 
Executive  Order  11478;  Executive  Order 


11222;  Veterans'  Preference  Act  of  1944, 
58  Stat.  387,  as  amended;  Equal 
Employment  Opportimity  Act  of  1972. 
Pub.  L.  92-261,  86  Stat.  103;  various 
sections  of  title  5  of  the  United  States 
Code  related  to  employment  by  TVA. 

ROUIWE  USES  Of  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEOORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

To  provide  information  to  TVA 
contractors  engaged  in  making 
suitability  determinations  for  their 
prospective  employees  under  TVA 
contracts. 

To  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  Federal 
Parent  Locator  System  (FPLS)  and 
Federal  Tax  Offset  System  for  use  in 
locating  individuals  and  identifying 
their  income  sources  to  establish 
paternity,  establish  and  modify  orders  of 
support  and  for  enforcement  action. 

To  the  Office  of  Child  Support 
Enforcement  for  release  to  Uie  Social 
Sec\uity  Administration  for  vraifying 
social  security  numbers  in  coimection 
with  the  operation  of  the  FPL.S  by  the 
Office  of  Child  Support  Enforcement 

To  Office  of  Child  Support 
Enforcement  for  release  to  the 
Department  of  Treastuy  for  purposes  of 
administering  the  Earned  Income  Tax 
Credit  Program  (Section  32,  Internal 
Revenue  Code  of  1986)  and  verifying  a 
claim  with  respect  to  employment  in  a 
tax  return. 

TVA-11 

SYSTBINAMK: 

Payroll  Records — ^TVA. 

CATEGORIES  OF  e«)IVIDUALS  COVERED  BY  THE 
SVSIEM: 

All  employees  and  personal  service 
contractors  selected  for  certain  training 
programs  and  applicants  for 
employment. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Personal  identifying  information,  pay, 
leave  and  debt  claim  information. 

AUTHOamr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Tennessee  Valley  Authority  Act  of 
1933, 16  U.S.C  831-831dd;  Internal 
Revenue  Code;  Fair  Labor  Standards 
Act,  29  U.S.C.  Chapter  8,  5  U.S.C. 
Chapter  63. 

ROUTINE  USE  OF  RECORDS  UMmAtHBD  M  THE 
SYSTBW,  MCtUDtNQ  CATEGORIES  OF  USB<S  AND 
THE  PURPOSES  OF  SUCH  USES: 

To  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  Federal 
Parent  Locator  System  (FPLS)  and 


Federal  Tax  Offset  System  for  use  in 
locating  individuals  and  identifying 
their  income  sources  to  establish 
paternity,  establish  and  modify  orders  of 
support  and  for  enforcement  action. 

To  the  Office  of  Child  Suppmt 
Enforcement  for  release  to  Uie  Social 
Security  Administration  for  verifying 
social  security  numbers  in  connection 
with  the  operation  of  the  FPLS  by  the 
Office  of  Qiild  Support  Enforcement 

To  Office  of  Child  Support 
Enforcement  for  release  to  the 
Department  of  Treasury  for  purposes  of 
administering  the  Earned  Income  Tax 
Credit  Program  (Section  32,  Internal 
Revenue  Code  of  1986)  and  verifying  a 
claim  with  respect  to  employment  in  a 
tax  return. 
WilUani  S.  Moore. 

Senior  Manager.  Administrative  Services. 
(FR  Doc.  97-27003  FUed  10-9-97;  8:45  am) 
BIUJNQ  CODE  ailO-Oft-P 


DEPARTMENT  OF  TRANSPORTATKM 

Offlca  of  the  Sacratary 

Notice  of  Request  for  Extension  and 
Ftoviaion  of  a  Currantty  Approved 
Information  Collaction 

AOSICY:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  and  request  for 
comments. 


r:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  an  extension  for  and  revi^n  to 
a  currently  approved  information 
collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  9, 1997. 
ADDRESSES:  Comments  should  be  sent  to 
the  Special  Authorities  Division  (X-57). 
Office  of  Aviation  Analysis,  Office  of 
the  Secretary,  U.S.  Department  of 
Transportation.  400  7th  Street,  SW., 
Washington,  DC  20590-0002. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Ronale  Taylor  or  Mr.  Charles  McGuire. 
Office  of  the  Secretary,  Office  of 
Aviation  Analysis,  X-57,  Department  of 
Transportation,  at  the  address  above. 
Telephone:  (202)  366-1037/9539. 

SUPPLEMENTARY  INFORMATION: 

Title:  Canadian  Charter  Air  Taxi 
Operators. 

OMB  Control  Number:  2106-0013. 

Expiration  Date:  Oclobett  31, 1997. 

Type  of  Request:  Extension  for  and 
revision  to  a  currently  approved 
information  collection. 
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Abstract:  The  1974  U.S.-Canada 
Nonacheduled  Air  Services  Agreement 
provides  that  Canadian  air  taxi 
operators  that  meet  the  criteria  imposed 
by  the  Canadian  and  U.S.  governments 
will  be  authorized  to  fly  into  the  U.S. 
The  Agreement  further  provides  that 
such  authorization  will  be  considered 
with  a  minimum  of  procedural  delay. 
Prior  to  the  adoption  of  Part  294 
Canadian  air  taxi  operators  were 
required  to  formally  seek  this 
authorization  by  a  somewhat  lengthy 
process.  The  Airline  Deregulation  Act  of 
1978  expanded  the  Department  of 
Transportation's  exemption  powers  to 
include  foreign  air  carriers.  Part  294(;was 
adopted  to  provide  a  simpler  method  of 
obtaining  Dhspartment  approval  and 
Form  4505  ¥ns  developied  to  request 
only  the  information  necessary  to 
ensure  that  applicant  Canadian 
of)erators  meet  the  U.S.  requirements  for 
operating  authority.  Approval  of  this 
authority  also  exempts  Canadian  charter 
air  taxi  operators  from  certain 
provisions  of  Subtitle  VII  of  Title  49  of 
the  United  States  Code  (Transportation). 

Collection  of  this  information  is 
necessary  to  determine  whether  or  not 
a  Canadian  air  taxi  meets  the  U.S. 
criteria  for  an  operating  authorization. 

Respondents:  SmaU  Canadian  air 
carriers  operating  aircraft  with  60  seats 
or  less  or  18,000  pounds  pay  load  or  less. 

Estimated  Number  of  Respondents: 
27. 

Average  Annual  Burden  per 
Respondent:  30  minutes. 

Estimated  Total  Burden  on 
Respondents:  14  hoius. 

This  information  collection  is 
available  for  inspection  at  the  Special 
Authorities  Division  (X-57),  Office  of 
Aviation  Analysis,  DOT,  at  the  address 
above.  IZopies  of  14  CFR  Part  294  can  be 
obtained  from  Ms.  Ronale  Taylor  at  the 
address  and  telephone  number  shown 
above. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  infiarmation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Issued  in  Washington.  DC  on  October  6. 
1997. 

John  V.  Colmian, 

Office  of  Aviation  Analysis. 

(FR  Doc.  97-2S924  Filed  10-»-97;  8:45  am) 

MUMQ  CODE  4»ia-«Z-P 


DEPARTMENT  OF  TRANSPORTATION 

Offlc*  of  the  Sacralary 

Notica  of  RequMt  for  Extension  and 
Revision  of  a  Currantly  Approved 
Infonnation  Collection 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended)  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  a  reinstatement  without  change 
of  a  previously  approved  collection  for 
which  approval  has  expired. 
DATES:  Comments  on  this  notice  must  be 
received  by  November  9. 1997. 
ADDRESSES:  Comments  should  be  sent  to 
the  Special  Authorities  Division  (X-57), 
Office  of  Aviation  Analysis,  Office  of 
the  Secretary,  U.S.  Department  of 
Transportation.  400  7th  Street,  SW.. 
Washington,  DC  20590-0002. 
FOR  FURTHER  INFOmiATION  CONTACT:  Ms. 
Ronale  Taylor  or  Mr.  Charles  McGuire. 
Office  of  the  Secretary.  Office  of 
Aviation  Analysis,  X-57.  Department  of 
Transportation,  at  the  address  above. 
Telephone:  (202)  36&-1 03  7/9539. 

SUPPLEMENTARY  INFORMATION: 

Title:  Foreign  Air  Freight  Forwarders 
and  Foreign  Cooperative  Shippers 
Associations. 

OMB  Control  Number:  2106-0036. 

Expiration  Date:  May  1997. 

Type  of  Request:  Reinstatement 
without  change  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  Title  14  CFR  Part  297  (sec. 
297.10)  grants  foreign  indirect  air 
carriers  an  exemption  bom  certain 
provisions  of  Subtitie  Vn  of  Tide  49  of 
the  United  States  Code  (Transportation) 
in  order  that  they  may  consolidate  air 
freight  shipments  in  the  U.S.  for  fiirther 
transportation  on  direct  air  carrier 
flights.  One  of  the  requirements  of  Part 
297  is  that  the  carriers  apply  for  and 
receive  an  approved  registration  from 
the  Department  before  opwating  (sec. 
297.20).  The  registration  information 
required  makes  it  possible  for  the 
Department  to  consider  the  grant  or 
denial  of  access  to  U.S.  markets  by     . 


foreign-owned  companies  based  on  the 
availability  of  reciprocal  privileges  for 
U.S.  carriers  abroad.  Without  this 
requirement,  the  Department  could  not 
protect  the  competitive  and  financial 
interests  of  U.S.  carriers.  The  form  used 
for  these  collections  is  simplified  and 
requests  only  basic  infonnation  about 
the  carriers  ownership  and 
management. 

Respondents:  Foreign  indirect  air 
carriers. 

Estimated  Number  of  Respondents: 
15. 

Average  Annual  Burden  per 
Respondent:  30  minutes. 

Estimated  Total  Burden  on 
Respondents:  8  hours. 

Tnis  information  collection  is 
available  for  inspection  at  the  Special 
Authorities  Division  (X-57),  Office  of 
Aviation  Analysis,  DOT,  at  the  address 
above.  Copies  of  14  CFR  Part  297  can  be 
obtained  from  Ms.  Ronale  Taylor  at  the 
address  and  telephone  number  shown 
above. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  acciiracy  of 
the  Department's  estimate  of  the  burden, 
of  the  proposed  Information  collection; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington,  DC  on  October  6. 
1997. 

John  V.  Celanui, 

Office  of  Aviation  Analysis. 

(FR  Doc.  97-26925  Filed  10-9-97;  8:45  am] 

BIUJNQCOOE  4«10-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements:  Agency  Infonnation 
Collection  Activity  Under  OMB  Review 

AQENCV:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 

Paperwork  Reduction  Act  1995  (44  USC 
Chapter  35),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
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the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  The 
ICR  descrilies  the  nature  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  Jxily  31. 
1997  [62  41127). 

DATES:  Comments  mu$t  be  submitted  on 
or  before  November  10, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Erhard  W.  Koehler.  202/366-2631  or 
FAX  202/366-3954.  Division  of  Ship 
Maintenance  and  Repair,  Maritime 
Administration,  MAR-611,  Room  2119. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 
Maritime  Administration 

Titye:  Maintenance  and  Repair 
Cumulative  Siunmary. 

OhfB  Number:  2133-0007. 

Type  of  Request:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Subsidized  ship 
operators. 

Abstract:  The  collection  consists  of 
form  MA-140  to  which  are  attached 
invoices  and  other  supporting 
documents  for  expenses  claimed  for 
subsidy.  Subsidizisd  operators  submit 
form  MA-140  to  the  appropriate 
MARAD  region  office  for  review  within 
60  days  of  the  termination  of  a 
subsidized  voyage. 

Estimated  Annual  Burden  Hours: 
1,200. 

Number  of  Respondents:  4. 

Needs  and  Users:  The  collected 
information  is  necessary  to  perform  the 
reviews  required  in  order  to  permit 
payment  of  Maintenance  and  Repair 
subsidy. 

Address:  Send  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  725- 
17Ui  Street.  NW,.  Washington,  DC 
20503.  Attention  DOT  Desk  Officer. 
Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Issued  in  Wariiington,  DC,  on  October  3, 
1997. 

Vanester  M.  Williams, 

Clearance  Officer,  United  States  Department 
of  Transporta  tion . 

[FR  Doc.  97-26921  Filed  10-9-97;  8:45  am] 

BNXINQ  CODE  4S10-a2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Office  of  Uie  Secretary.  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chapter  35).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describe  the  nature  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  April  18. 
1997 I62FR  191601. 

DATES:  Comments  must  be  submitted  on 
or  before  November  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Claretta  Duren.  (202)  366-4636,  Federal 
Highway  Administration,  Department  of 
Transportation.  400  Seventh  Street. 
SW..  Washington.  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

Federal  Highway  AdministratioB 
(FHWA) 

Title:  Statement  of  Materials  and 
Idbor  used  by  Contractor  on  Highway 
Construction  Involving  Federal  Funds. 

OMB  Number:  2125-0033. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  wdiich  approval 
has  expired. 

Affected  Public:  Contractors. 

Abstract:  The  form  "FHWA-47 
"Statement  of  Materials  and  Labor  Used 
by  Contractors  on  Highway 
Construction  Involving  Federal  Funds" 
is  needed  in  order  to  obtain  information 
on  the  usage  of  materials  and  labor  in 
highway  construction.  Tide  29  U.S.C  2 
authorizes  the  Department  of  Labor  to 
collect  the  labor-related  information 
using  its  own  forces  or  by  getting  the 
information  frtnn  other  Federal 
agencies.  An  informal  agreement  has 
been  reached  for  FHWA  to  collect  the 
desired  data  for  the  Department  of 
Labor.  This  information  is  used  by 


FHWA  for  estimating  current  material 
usage  and  cost  distribution  on  Federal- 
aid  highway  construction  contracts  to 
aid  in  planning  for  future  requirements 
based  on  anticipated  program  levels. 
There  is  also  considerable  interest  by 
industry,  particularly  suppliers  of 
highway  construction  materials,  for  the 
usage  information  derived  from  the 
FHWA-47  forms.  This  data  is  collected 
from  contracts  of  $1,000,000  or  more  on 
the  National  Highway  System  and  is  not 
considered  confidential.  The  respondent 
must  submit  the  FHWA-47  form  after 
the  project  has  been  completed. 

Estimated  Annual  Burden  Hours: 
7,475. 

Number  of  Respondents:  650. 

Address:  Send  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention  DOT  Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department. 
inclu  ling  whether  the  infonnation  will 
have  practical  utility;  the  accuracy  of . 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC.  on  October  3. 
1997. 

Vanester  M.  Williams. 

Qearance  Officer,  United  States  Department 

of  Transportation. 

(FR  Ddc.  97-26922  Filed  10-9-97;  8:45  am) 

MLUNQ  CODE  4»10-tt-P 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  ttte  Week  Ending  October 
9;  1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  %vithin 
21  days  of  date  of  filing. 
DocJcef  Number.  OST— 97— 2964 
Date  Filed:  October  2, 1997 
Parties.  Members  of  the  International 

Air  Transport  Association 
Subject 

PTC23  EUR-SEA  0040  dated 
September  30,  1997  rl-6 

PTC23  EUR-SEA  0041  dated 
September  30,  1997  r7 

Europe-Southeast  Asia  Expedited 
Resos 
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Intended  effective  date:  as  early  as 
November  IS,  1997. 
Docket  Number.  OST— 97— 2969 
Date  Filed:  October  3, 1997 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject. 
PTC2  EUR  0100  dated  September  23. 

1997  rl-33 
PTC2  EUR  0101  dated  September  23. 

1997  r34-58 
PTC2  EUR  0102  dated  September  23. 

1997  r59-68 
Within  Europe  Resolutions 
(A  summary  is  attached.) 
Intended  effective  date:  March  1,  1998 
Paillette  V.  Twine. 
Documentary  Services. 
[FR  Doc.  97-27010  Filed  10-9-97;  8:45  am] 

BMXMQ  COM  4*I0-«S-P 


DEPARTMENT  OF  TRANSPORTATION 

Notica  of  Applications  for  Cartificates 
of  Public  Convanianca  and  Nacaaaity 
and  Fora4gn  Air  Carriar  Parmits  HIad 
Under  Subpart  Q  During  tba  Waalc 
Ending  October  3. 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  prt>cedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number.  OST-97-2946. 

Date  Filed:  September  29,  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope-.  October  27, 1997. 

Description:  Application  of  Delta  Air"" 
Lines.  Inc..  pursuant  to  49  U.S.C.  41102 
and  41 108  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of  its 
Certificate  of  Public  Convenience  and 
Necessity  for  Route  616,  segment  12, 
iasued  by  Order  91-10-33  (October  25. 
1991)  In  the  Delta-Pan  Am  Route 
Transfer  Proceeding,  last  renewed  by 
Order  93-4-3.  permitting  Delta  to 
engage  in  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  between  New  Yoric.  New  York  and 
Boston.  Massachusetts,  on  the  one  hand, 
and  Nairobi,  Kenya  on  the  other  hanti. 
Delta's  certificate  authority  to  serve 
Nairobi.  Kenya  on  Route  616.  segment 


12.  expires  on  April  1, 1996.  Delta 
hereby  requests  renewal  of  its  certificate 
authority  for  Route  616,  segment  12.  for 
an  additional  five  year  duration. 
PaaletlB  V.  TWine, 
Documentary  Services. 
[FR  Doc.  97-27009  Filed  10-9-97: 8:45  am) 
■UMQ  OOM  4aiO-«-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Adminiatration 

Environmental  ImfMCt  Statement:  Bltib 
County,  QA 

AQ0ICY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent 

SUMMARY:  The  FHWA  is  laming  this 

notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  pro|ect 
in  the  City  of  Macon  and^  Bibb  County. 
Georgia.  *^ 

FOR  FURTHER  INFORMATKM  CONTACT: 
Clyde  B.  Johnson,  Project  Development 
Manager,  Federal  Highway 
Administration,  61  Forsyth  Street,  SW., 
Suite  17T100,  Atlanta,  Georgia  30303. 
Telephone:  (404)  562-3657  or  David  E. 
Studstill,  State  Environment/Location 
Engineer,  Georgia  Department  of 
Transportation,  Office  of  Environment/ 
Location,  3993  Aviation  Circle,  Atlanta, 
Georgia  30336,  Telephone:  (404)  699- 
4401. 

SUPPLEMBfTARY  MFORMATKM:  The 
FHWA,  in  cooperation  with  the  Georgia 
Department  of  Transportation  (GDOT), 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
complete  the  Eisenhower  Parkway 
which  is  a  section  of  the  Fall  Line 
Freeway  through  the  City  of  Macon  and 
Bibb  County,  Georgia  near  the  Ocmulgee 
National  Monimient.  The  proposed 
multiple-lane  roadway  with  a  median  is 
intended  to  provide  a  connection 
between  the  Eisenhower  Parkway  at 
Interstate  75  and  Emery  Highway/U.S. 
80. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand, 
complete  the  muiti-laned  economic 
developmental  highway,  and  provide 
additional  connections  between  east 
and  west  Macon.  Alternatives  under 
consideration  include:  (1)  Taking  no 
action;  (2)  widening  the  exiting  roadway 
Cscilities  to  accommodate  increase 
traffic  volumes:  and  (3)  constructing  a 
fout^lane.  limited  access  highway  on 
new  location.  Incorporated  into  and 
studied  with  the  various  build 


alternatives  will  be  design  variations  of 
grade  and  alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
with  this  proposal.  A  series  of  public 
meetings  will  be  held  in  Macon-Bibb 
County  and  in  Oklahoma,  the  home  of 
the  Muscogee  Creek  Nation,  in 
November  1997.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  these 
meetings  and  hearing.  The  draft  EIS  will 
be  made  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  No  formal  scoping  meeting  has 
been  scheduled  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  project  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  regarding  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
provided  above. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Number  20.250,  Highway  Research 
Planning  and  Construction.  Georgia's 
approved  clearinghouse  review  procedures 
apply  to  this  program) 

Issued  on:  Septembw  30. 1997. 
Cljrde  B.  JotinaoB. 

Project  Development  Engineer,  Atlanta. 
Georgia. 

(FR  Do&  97-26967  Filed  10-9-97;  8:45  am) 


DEPARTMBTT  OF  TRANSPORTATION 

National  Highway  Traffic  Safely 
Adminiatration 

Safety  Parlormanca  Standards  and 
Raaaarch  and  Davalopmant  Programs 
Meetinga 

AQENCY:  National  Highway  Traffic 

Safety  Administration. 

ACTION:  Notice  of  NHTSA  industry 

meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  vehicle  regulatory  program.  In 
addition.  NHTSA  will  hold  a  separate 
public  meeting  to  describe  and  discuss 
specific  research  and  developmrait 
projects. 

DATES:  The  Agency's  regular,  quculerly 
public  meeting  relating  to  its  vehicle 
regulatory  program  will  be  held  on 
December  17.  1997.  beginning  at  9:45 
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a.m.  and  ending  at  approximately  12:30 
p.m.  Questions  relating  to  the  vehicle 
regulatory  program  must  be  submitted 
in  writing  by  November  20,  1997,  to  the 
address  shown  below.  If  sufficient  time 
is  available,  questions  received  after 
November  20  may  be  answered  at  the 
meeting.  The  individual,  group  or 
company  submitting  a  question(s)  does 
not  have  to  be  present  for  the 
question(s)  to  be  answered.  A 
consolidated  list  of  the  questions 
submitted  by  November  20,  1997,  and 
the  issues  to  be  discussed,  will  be 
posted  on  NHTSA 's  web  site 
(www.nhtsa.dot.gov)  by  December  15, 
1997,  and  will  be  available  at  the 
meeting.  Also,  the  agency  will  hold  a 
second  public  meeting  the  same  day 
Decembisr  17,  at  1:30  pjn.  devoted 
exclusively  to  a  presentation  of  research 
and  development  pnigrams.  That 
meeting  is  described  more  fully  in  a 
separate  announcement.  The  next 
NHTSA  vehicle  regulatory  program 
meeting  will  take  place  on  Tuesday. 
March  17,  1998  at  the  Clarion  Inn  Hotel, 
9191  Wickham  Road,  in  Romulus,  MI. 
ADDRESSES:  Questions  for  the  December 
17,  NHTSA  Technical  Industry  Meeting, 
relating  to  the  agency's  vehicle 
regulatory  program,  should  be 
submitted  to  Delia  Gage,  NPS-01, 
National  Highway  Traffic  Safety 
Administration,  Room  5401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Fax  Number  202-366-4329.  The 
meeting  will  be  held  at  the  Clarion  Inn 
Hotel.  9191  Wickham  Road,  in 
Romulus,  MI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delia  Gage,  (202)  366-1810. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
holds  a  regular,  quarterly  meeting  to 
answer  questions  from  the  public  and 
the  regulated  industries  regarding  the 
agency's  vehicle  regulatory  program. 
Questions  on  aspects  of  the  agency's 
research  and  development  activities  that 
relate  directly  to  ongoing  regulatory 
actions  should  be  submitted,  as  in  the 
past,  to  the  agency's  Safety  Performance 
Standards  Office.  The  purpose  of  this 
meeting  is  to  focus  on  those  phases  of 
NHTSA  activities  which  are  technical, 
interpretative  or  procedural  in  nature. 
Transcripts  of  these  meetings  will  be 
available  for  public  inspection  in  the 
NHTSA  Technical  Reference  Section  in 
Washington,  DC,  within  four  weeks  after 
the  meeting.  Copies  of  the  transcript 
will  then  be  available  at  ten  cents  a 
I}age,  (length  has  varied  from  106to  150 
pages)  upon  request  to  NHTSA 
Technical  Reference  Section,  Room 
5108,  400  Seventh  Street,  SW.. 
Washington.  DC  20590.  The  Technical 
Reference  Section  is  open  to  the  public 


from  9:30  a.m.  to  4:00  p.m.  We  wotdd 
appreciate  the  questions  you  send  us  to 
be  organized  by  categories  to  help  us  to 
process  the  questions  into  agenda  form 
more  efficiently.  Sample  format  as 
follows: 

L  Rulemaking 

A.  Crash  avoidance 

B.  Crashworthiness 

C.  Other  Rulemakings 
n.  Consiuner  Information 
in.  Miscellaneous 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Delia  Gage  on  (202)  366- 
1810.  by  COB  November  2p,  1997. 

Issued:  October  6. 1997. 

L.  Robett  SbeltiHi, 

Associate  Administrator  for  Scfety 
Perfonnance  Standards. 

(FR  Doc.  97-27008  Filed  10-9-97;  8:45  am] 

nuMQ  cooe  4t10-S»-M 


DEPARTMENT  OF  TRANSPORTATION 

Nattonai  Highway  Traffic  Safety 
Adminiatration 

[Doctet  No.  97-068;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1990- 
1991  Mercedes  Benz  420  SE  Passenger 
Cara  Are  Eligible  for  importation 

agency:  National  Highway  Traffic 
Safety  Administration,  EKDT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990-1991 
Mercedes  Benz  420  SE  passenger  cars 
are  eligible  for  imfiortation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1990-1991  Mercedes 
Benz  420  SE  passenger  cars  that  were 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufectured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  10, 1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  nimiber. 


and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St, 
SW.  Washington,  DC  20590.  [Docket 
hours  are  fit>m  9:30  a.m.  to  4  p.m.). 

FOR  FURTHER  MFORMATKM  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  MFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(lKA),  a 
motor  v^icle  that  was  not  cmginally 
manufectured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission  " 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufectured  for  importation 
into  and  sale  in  the  United  States, 
certified  tmder  49  U.S.C.  $  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicabfe  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified'in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  I 
of  each  petition  that  it  receives,  and 
afi^ords  interested  persons  an 
opporttmity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale. 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  has  petitioned  NHTSA  to 
decide  whether  1990-1991  Mercedes 
Benz  420  SE  passenger  cars  are  eligible 
for  importation  into  the  United  States. 
The  vehicle  which  Champagne  believes 
is  substantially  similar  is  the  1990-1991 
Mercedes  Benz  420  SEL.  Champagne 
has  submitted  information  indicating 
that  Daimler  Benz,  A.G.,  the  company 
that  manufactured  the  1990-1991 
Mercedes  Benz  420  SEL,  certified  that 
vehicle  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  standards 
and  offered  it  for  sale  in  the  United 
States. 

The  petitioner  contends  that  it 
carefully  compared  the  1990-1991 
Mercedes  Benz  420  SE  to  the  1990-1991 
Mercedes  Benz  420  SEL,  and  found  the 
two  models  to  be  substantially  similar 
with  respect  to  compliance  with  most 
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applicable  Federal  motor  vehicle  safety 
standards. 

Champagne  submitted  infonnatioii 
mth  its  petition  intended  to 
demonstrate  that  the  1990-1991 
Mercedes  Benz  420  SE,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  the  1990-1991 
Mercedes  Benz  420  SEL  that  was  offiered 
for  sale  in  the  United  States,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1990-1991  Mercedes  Benz  420  SE  is 
identical  to  the  certified  1990-1991 
Mercedes  Benz  420  SEL  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
•  •  •-,  103  Deftxxsting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  109  New 
Pneumatic  Tires,  113  Hood  Latch 
Systems.  116  Brake  Fluid.  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints.  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  207  Seating  Systems, 
209  Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance. 
219  Windshield  Zone  Intrusiort,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  Cailure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp  that  displays  the 
appropriate  symbol;  (c)  recalibration  of 
the  speedometer/ odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  high  motmted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirrors: 
replacement  of  the  passenger  side  rear 
view  mirror. 

Standard  No.  114  Theft  ProtecUon: 
installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 


system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206  Door  Locks  and 
Door  Retention  ComponeittM: 
replacement  of  the  rear  door  \oAa  and 
locking  buttons  with  U.S.-model  parts. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor,  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
Inizzer;  (c)  replacement  of  the  driver's 
side  air  bag  and  knee  bolster  with  U.S.- 
model  components.  The  petitioner 
states  that  the  vehicles  are  equipped 
with  combination  lap  and  shoulder 
restraints  that  adjust  by  means  of  an 
automatic  retractor  and  release  by 
means  of  a  single  push  button  at  each 
front  designated  seating  position,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  each  rear  outboard  designated 
seating  position,  and  with  a  lap  belt  in 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  1990-1991 
Mercedes  Benz  420  SE  must  be 
reinforced,  or  U.S.-model  bimiper 
components  must  be  installed,  to 
comply  with  the  Bumper  Standard 
found  in  49  CFR  part  581. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  comply 
with  the  requirements  of  49  CFR  part 
565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street,  S.W., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 


Register  pursuant  to  the  authority        . 
indicated  below. 

Aothority:  49  U.S.C.  30141  (a)(1)(A)  and 
(bKD:  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  do:  October  6, 1997. 
Maril]miie  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  97-26923  Filed  10-4-97;  8:45  am) 
■MJJNQ  oooe  4t1«-SS-P 


DEPARTMEHT  OF  TRANSPORTATION 

National  Highway  TraMc  Safaty 
Administration 

[Doctot  No.  97-009;  Notlee  1] 

Notica  of  Raceipt  of  Petition  for 
Dadaion  That  Nonconforming  1967- 
1996  BMW  K75S  iMotorcyclas  Ara 
Eligibia  for  importation 

agency:  National  Highway  Tra£Bc 
Safety  Administration.  DOT. 
ACTION:  Notice  of  recmpt  of  petition  for 
decision  that  nonconforming  1987-1995 
BMW  K75S  motorcycles  are  eligible  for 
importation. 


f:  This  document  aimounces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1987-1995 
BMW  K75S  motorcycles  that  were  not 
originally  manufactuired  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufectured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufecturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standuds. 
DATES:  The  closing  date  for  conunents 
on  the  petition  is  November  10. 1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St, 
SW,  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  ptn] 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  IM^GRMATION: 

BackgHpind 

Under  49  U.S.C.  30141(a}(l)(A}.  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
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into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufectured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manu&cturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  peraons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  coniment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  tiie  Federal 
Register. 

Champagne  Imports.  Inc.  of  Lansdale. 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether  ' 
1987-1995  BMW  K75S  motorcycles  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  Champagne 
believes  are  substantially  similar  are 
1987-1995  BMW  K75S  motorcycles  that 
were  manufactured  for  importation  into, 
and  sale  in  .-the  United  States  and 
certified  by  their  manufacturer, 
Bayerische  Motorenwerke  A.G..  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1987-1995 
BMW  K75S  motorcycles  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1987-1995  BMW  K75S  motorcycles,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readUy  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1987-1995  BMW 
K75S  motorcycles  are  identical  to  their 
U.S.  certified  coimterparts  with  respect 
to  compliance  with  Standard  Nos.  106 
Brake  Hoses,  111  Rearview  Mirrors.  116 
Brake  Fluid,  119  New  Pneumatic  Tires 
for  Vehicles  €>ther  than  Passenger  Cars, 
and  122  Motorcycle  Brake  Systems. 


Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  maimer  indicated: 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment: 
installation  of  U.S.-model  headlamp 
assemblies. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
placard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S. 
model  speedometer  calibrated  in  miles' 
per  hour. 

The  petitioner  also  states  that  vehicle 
identification  number  plates  meeting 
the  requirements  of  49  CFR  Part  565 
will  be  affixed  to  non-U.S.  certified 
1987-1995  BMW  K75S  motorcycles. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109, 400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  die 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(bXl):  49  CFR  593.8:  delegations  ofauthority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  7, 1997. 
Mariljniw  Jacobs,    - 

IXrector  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  97-27007  Filed  10-9-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Rasaarch  and  Special  Programs 
Administfation 

[Docket  No.  RSPA-07-a968  (PDA-17(R))] 

Application  by  William  E.  Comley,  Inc. 
and  TWC  Transportation  Corporation 
for  a  Preemption  Determination  as  to 
Public  Utilities  Commission  of  Ohio 
Raquirements  for  Cargo  Tanks 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Public  notice  and  invit^on  to 
comment 

SUMMARY:  Interested  parties  are  invited 
to  submit  comments  on  an  applicatimi 


by  William  E.  Comley.  Inc.  and  TWC 
Transportation  Corporation  for  an 
administrative  determination  whether 
Federal  hazardous  materials 
transportation  law  preempts 
requirements  enforced  by  the  Public 
Utilities  Commission  of  Ohio 
concerning  the  transportation  of 
hypochlorite  solutions  in  non-£)OT 
specification  cargo  tank  motor  vehicles. 
DATES:  Comments  received  on  or  before 
November  24.  1997,  and  rebuttal 
comments  received  on  or  before 
December  9, 1997,  will  be  considered 
before  an  administrative  ruling  is  issued 
by  RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety.  Rebuttal 
comments  may  discuss  only  those 
issues  raised  by  comments  received 
during  the  initial  comment  period  and 
may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  all 
comments  received  may  be  reviewed  in 
the  Dockets  Office,  U.S.  Department  of 
Transportation,  Room  PI^-401,  400 
Seventh  Street,  SW,  Washington.  DC 
20590-0001.  Comments  may  be 
submitted  to  the  Dockets  Office  at  the 
above  address.  Three  copies  of  each 
written  comment  should  be  submitted. 
Comments  may  also  be  submitted  by  E- 
mail  to  "rspaxoun8el6rspa.dotgov." 
Each  comment  should  refer  to  the 
Docket  Number  set  forth  above. 

A  copy  of  each  comment  must  also  be 
sent  to  (1)  Mr.  William  E.  Comley.  Sr., 
Chairman.  WEOOO/TWC,  28  Kenton 
Lands  Road,  P.O.  Box  18580.  Erlanger. 
KY  41018.  and  (2)  Mr.  William  L. 
Wright,  Assistant  Attorney  (General. 
Public  Utilities  Section.  180  East  Broad 
Street,  Ck>Iumbus,  OH  4321&-3793.  A 
certification  that  a  copy  has  been  sent  to 
these  persons  must  also  be  included 
with  the  comment  (The  following 
format  is  suggested:  "I  certify  that 
copies  of  this  conunent  have  been  sent 
to  Messrs.  Comley  and  Wright  at  the 
addresses  specified  in  the  Federal 
Registn-.") 

FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel.  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  Washington,  E)C  20590- 
0001  (Tel.  No.  202-366-^400). 

SUPPLEMENTARY  INFORMATION: 

L  Application  for  a  Preemption 
Determination 

Waiiam  E.  Comley.  Inc.  (WBCXX))  and 
TWC  Transportation  Corporation  (TWC) 
have  applied  for  a  determination  that 
Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101  et 
seq.,  preempts  certain  requirements  of 
the  State  of  Ohio,  enforced  by  the  Public 
Utilities  Commission  of  Ohio  (PUCO). 
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with  respect  to  cargo  tank  motor 
vehicles  used  to  transport  hypochlorite 
solutions.  This  application  arises  out  of 
enforcement  proceedings  brought  by 
PUCO  against  WECXX)  and  TWC  for 
transporting  hypochlorite  solutions  in 
non-EXDT  sp>ecification  cargo  tank  motor 
vehicles.  These  companies  have 
provided  documents,  including 
opinions  and  orders  of  PUCO,  that 
indicate  the  following: 

1.  WECCO's  truck  No.  M  wa»  . 
inspected  by  PUCO  on  June  3  and 
September  26,  1991,  and  WECCO  was 
cited  both  times  for  several  violations 
including  transporting  hypochlorite 
solution  in  an  unauthorized  package 

2.  At  the  time  of  PUCO's  1991 
inspections,  truck  No.  88  did  not  have 
any  specification  plate.  Sometime 
thereafter,  WECCO  attached 
specification  plates  to  its  three  cargo 
tanks,  including  truck  No.  88. 

3.  hi  its  December  17, 1992  Opinion 
and  Order  relating  to  the  1991,citation8, 
PUCO  found  that,  "in  order  to  be  an 
authorized  package  for  the 
transportation  of  sodium  hypochlorite 
under  HMR  49  CFR  173.277(a)(9). 
respondent's  tank  must  be  classified  as 
an  MC  310.  MC  311.  MC  312  or  DOT 
412  cargo  tank."  PUCO  also  found  that 
truck  No.  88  "has  several  design  flaws 
which  prevent  it  from  qualifying  under 
the  HMR  as  a  specification  MC  312 
cargo  tank."  PUCO  assessed  a  fine  of 
$11,470  against  WECCO,  which 
included  $10,750  for  violations  of  49 
CFR  173.277,  transporting  hazardous 
material  in  an  unauthorized  package 
and  willful  misrepresentation  of  cargo 
tank  certification.  Of  the  total  fine, 
$5,000  was  suspended  for  six  months. 

4.  Truck  No.  88,  which  had  been 
transferred  by  WECCO  to  TQVC.  was 
inspected  by  PUCO  on  Juile  22, 1093, 
and  TWC  vna  cited  for  eight  violations 
including  leaking  closures,  transporting 
h3rpochlorite  solution  in  an 
unauthorized  package,  and 
misrepresenting  that  the  package  met 
the  MC  312  specification.  On  PUCO's 
hazardous  materials  report  form,  the 
contents  of  the  cargo  tank  is  indicated 
as  "Hypochlorite  Solution.  PG  III.- 

5.  TWCs  truck  No.  66  was  mspected 
by  PUCO  on  July  3, 1993,  and  TWC  was 
cited  for  seven  violations  including 
leaking  closures,  transporting 
h)rpochlorite  solution  in  an 
unauthorized  package,  and 
misrepresenting  that  the  package  met 
the  MC  312  specification.  On  WECCO's 
shipping  paper  attached  to  PUCO's 
hazardous  materials  report  form,  the 
hypochlorite  solution  is  classed  within 
"PG  m." 

6.  hi  its  October  25.  1995  Opinion  and 
Oder  relating  to  the  1993  citations, 
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PUCO  found  that  "numerous  defects  for 
both  cargo  tanks  (Nos.  88  and  66)  *  •  * 
preclude  either  from  meeting  the 
specifications  of  an  MC  312  cargo  tank." 
PUCO  also  stated  that  whether  or  not 
TWC  "needfedl  an  MC  312  certified 
cargo  tank  to  haul  sodium  hypochlorite 
solution  of  the  concentration  involved 
in  these  cases  •  *  •  is  not  an  issue 
before  us  and  respondent  has  not  been 
charged  with  any  such  violation." 
PUCO  assessed  a  total  civil  forfeitiue  of 
$14,290.50  against  TWC  for  violations 
which  included  transporting 
hypochlorite  solution  in  unauthorized 
packages  and  in  tanks  misrepresented  as 
meeting  MC  312  specifications,  in 
violation  of  49  CFR  173.33(a)  and  49 
CFR  171.2(c),  respectively. 
Based  on  telephone  conversations  with 
WECCO  and  PUCO.  RSPA  understands 
that  no  part  of  tha  fines  or  civil 
forfeitures  assessed  against  WECCO  and 
TWC  has  been  paid,  and  PUCO  is 
currently  seeking  to  collect  these 
penalties. 

The  State  of  Ohio  has  adopted  (as 
State  law)  the  requirements  in  the 
Hazardous  Materials  Regulations  (HMR, 
49  CFR  parts  171-180)  applicable  to 
highway  transportation  of  hazardous 
materials,  including  hypochlorite 
solutions.  Under  the  HMR,  since 
January  1,  1991,  hypochlorite  solutions 
containing  more  than  5%  but  leas  than 
16%  available  chlorine  may  be 
transported  in  "non-DOT  specification 
cargo  tank  motor  vehicles  suitable  for 
transportation  of  liquids"  and  which 
also  meet  the  general  requirements  for 
bulk  packagings  set  forth  in  49  CFR 
173.24  and  173.24b.  49  CFR  173.241(b); 
see  also  172.101  (Hazardous  Materials 
Table).  (At  present,  hypochlorite 
solutions  up  to  5%  available  chlorine 
are  not  subject  to  the  HMR.  During  a 
transition  period  that  continued  until 
October  1,  1996,  the  HMR  also 
authorized  the  transportation  of 
hypochlorite  solutions  containing  up  to 
7%  available  chlorine  by  weight 
transported  in  nonspecification  cargo 
tanks  that  were  "free  bom  leaks  and 
(Mrith)  all  discharge  openings  *  •  • 
secwdy  closed  during  transportation." 
49  CFR  173.510  (1990  ed.)) 

According  to  WECCO  and  TWC,  in 
the  course  of  these  enforcement 
proceedings,  PUCO  has  required  the  use 
of  a  DOT  specification  cargo  tank  motor 
vehicle,  bearing  a  specification  plate,  for 
transportation  of  hypochlorite  solutions 
containing  more  than  5%  but  less  than 
16%  available  chlorine.  These 
companies  also  assert  that  PUCO  has 
required  cargo  tank  motor  vehicles  built 
under  the  MC  312  specification,  that  are 
unloaded  at  a  pressure  less  than  15  psig. 


to  be  designed  and  constructed  ^in 
accordance  with  the  ASME  code  and 
also  required  the  certification  of  MC  312 
cargo  tank  motor  vehicles  in  some 
manner  other  than  as  specified  in  the 
HMR. 

In  comments  addressed  to  this 
application.  PUCO  has  sUted  that  its 
policy  is  to  enforce  the  requirements  in 
the  HMR  "aggressively  yet  fairly."  It 
stated  that  the  focus  of  its  enforcement 
proceedings  against  WECCO  and  TWC 
was  the  misrepresentation  of  these  two 
cargo  tank  motor  vehicles  as  meeting  the 
MC  312  specification,  when  PUCO 
"specifically  found  that  the  cargo  tanks 
in  question  did  not  meet  MC  312 
specifications."  PUCO  also  stated  that  it 
allows  the  use  of  non-specification     . 
cargo  tank  motor  vehicles  for  the 
transportation  of  hypochlorite  solutions 
with  less  than  16%  available  chlorine, 
but  that  WECCO  and  TWC  have  never 
provided  any  evidence  on  the 
concentration  of  the  sodium 
hypochlorite  solution  being  transported 
in  their  trucks. 

Although  WECCO  and  TWC  assert 
that  their  cargo  tanks  were  constructed 
to  ASME  requirements,  and  had  wall, 
head,  and  lining  thicknesses  that 
exceeded  requirements  for  specification 
MC  312  cargo  tank  motor  vehicles,  their 
application  does  not  contain  an 
assertion  that  these  trucks  actually  meet 
DOT'S  MC  312  specification.  Rather,  the 
applicants  state  that  specification  plates 
are  not  reqttired  for  these  vehicles  to 
transport  sodium  hypochlorite  with  less 
than  16%  available  chlorine,  but  that 
specification  plates  were  applied  to 
their  trucks  only  to  satisfy  PUCO's 
insistence  that  a  specification  cargo  tank 
motor  vehicle  was  required  for  the 
transportation  of  this  material.  RSPA 
notes  that  the  misrepresentation  of  any 
packaging  as  qualified  for  the 
transportation  of  a  hazardous  material  is 
a  serious  violation  of  both  49  U.S.C. 
5104(a)  and  the  HMR.  whether  or  not 
that  packaging  is  actually  used  for  the 
transportation  of  hazardous  materials. 
However,  because  there  is  no  evidence 
that  PUCO  has  enforced  design, 
construction,  and  operational 
requirements  for  MC  3l2^pecification 
cargo  tanks  against  these  companies  in 
any  manner  different  from  that  specified 
in  the  HMR,  issues  relating  to  PUCO's 
assessment  of  penalties  for 
misrepresenting  cargo  tank  motor 
vehicles  as  meeting  the  MC  312 
specification  are  not  part  of  this 
proceeding. 

The  application  submitted  by  WECCO 
arid  TWC  is  being  considered  solely 
with  respect  to  issues  that  concern 
whether  PUCO  has  required  the  use  of 
a  specification  cargo  tank  motor  vehicle 


for  the  traosportation  of  sodium 
hypochlorite  with  less  than  16% 
available  chlorine,  after  January  1, 1991. 
Neither  the  applicants  nor  PUCO  has 
provided  RSPA  with  copies  of  shipping 
papers  or  other  docujnents  to  indicate 
the  concentration  of  the  sodium 
hypochlorite  in  the  1991  shipments. 
However,  as  stated  above,  the  PUCO 
hazardous  materials  report  forms  for  the 
June  and  July  1993  inspections  (as 
provided  by  WECCO  and  TWC)  indicate 
that  the  hypochlorite  solutions  were 
classed  as  Packing  Group  III  materals. 
Packing  Group  III  applies  to 
hjrpochlorite  solutions  with  more  than 
5%  but  less  than  16%  available 
chlorine.  49  CFR  172.101. 

The  following  materials  have  been 
placed  in  the  public  docket  of  this 
proceeding: 

Mr.  Comley's  April  24, 1997 
application  for  a  preemption 
determination  and  attachments. 

RSPA's  May  7, 1997  letter  dismissing 
Mr.  Comley's  application. 

Mi.  Coinley's  May  12,  1997 
reapplication  for  a  preemption 
determination,  with  attachments. 

RSPA's  May  23,  1997  letter  requesting 
additional  information. 

Mr.  Comley's  May  29, 1997  letter  aad 
attachments. 

PUCO's  July  8, 1997  letter  and 
attachments. 

Copies  of  these  materials  will  be 
provided  at  no  cost  upon  request  to 
RSPA's  Dockets  Unit,  located  in  Room 
8421,  40a  Seventh  Street,  SW, 
Washington,  DC  20590-0001;  telephone 
202-36&-4453. 

IL  Federal  Praenqitkm 

The  Hazardous  Materials 
Transportation  Act  (HMTA)  vras 
enacted  in  1975  to  give  the  Department 
of  Transportation  greater  authority  "to 
protect  the  Nation  adequately  against 
the  risks  to  life  and  property  wbich  are 
inherent  in  the  transportation  of 
hazardous  materials  in  commerce."  Pub. 
L.  93-633  S 102,  88  Stat  2156,  amended 
by  Pub.  L.  103-272  and  codified  as 
revised  in  49  U.S.C.  5101.  The  HMTA 
"replacejdj  a  patchwork  of  state  and 
Caderal  laws  and  regulations  •  *  *  with 
a  scheme  of  uniform,  national 
regulations."  Southern  Pac.  Tmnsp.  Co. 
V.  PuWic  Serv.  Conun'n,  909  F.2d  352, 
353  (9th  Cir.  1980).  Oh  July  5, 1994,  the 
HMTA  was  among  the  many  Federal 
laws  relating  to  transportation  that  were 
revised,  codified  and  enacted  "without 
substantive  change"  by  Pub.  L.  103-272. 
108  Sut  745.  The  Federal  hazardous 
material  transportation  law  is  now 
found  in  49  U.S.C.  Chapter  51. 

A  statutory  provision  for  Federal 
preemption  was  central  to  the  HMTA.  In 


^974,  the  Senate  Commerce  Committee 
"endorseldj  the  principle  of  preemption 
in  order  to  preclude  a  multiplicity  of 
State  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  materials  transportation."  S. 
Rep.  No.  1102,  93rd  Cong.  2nd  Sess.  37 
(1974).  More  recently,  a  Federal  Court  of 
Appeals  found  that  uniformity  was  the 
"linchpin"  in  the  designof  the  HMTA. 
including  the  1990  amendmmits  which 
expanded  the  preemption  provisions. 
Colorado  Pub.  VUl.  Conun'n  v.  Harmon, 
951  F.2d  1571, 1575  (10th  Cir.  1991).  In 
1990,  Congress  specifically  found  that: 

(3)  many  States  and  localities  have  enacted 
latifs  and  regulations  which  vary  firom 
Federal  laws  and  regulations  pertaining  to  ■ 
the  transportstioD  of  hazardous  materisis, 
thereby  creating  the  potential  for 
unreasonable  hazards  in  other  jurisdictions 
and  confounding  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
conflicting  registration,  permitting,  routing, 
notification,  and  other  regulatory 
requirements, 

(4)  because  of  the  potential  risks  to  liia. 
property,  and  the  environment  posed  by 
unintentional  releases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  governing  the  transportation  of 
hazardous  materials  is  necessary  and 
desirable,  "* 

(5)  in  order  to  achieve  greater  unifDrmity 
and  to  promote  the  public  health.  weUare, 
and  safety  at  all  levels.  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and  foreign 
commarcs  are  necessary  and  desirable. 

Pub.  L.  101-615  §2. 104  Stet.  3244. 

Following  the  1990  amendments  and 
the  subsequent  1994  codification  of  the 
Federal  hazardous  material 
transportation  law,  in  the  absence  otk 
waiver  of  preemption  by  DOT  under  49 
U.S.C.  S125(e),  "a  requirement  of  a 
Stete,  political  subdivision  of  a  State,  or 
Indian  tribe"  is  explicitly  preen^>ted 
(unless  it  is  authorized  by  another 
Federal  law)  if 

(1)  complying  with  a  requirement  of  the 
State,  political  subdivision  or  tribe  and  a 
requirement  of  this  chapter  or  a  regtilation 
issued  under  this  chapter  is  not  possible;  or 

(2)  the  requirement  of  the  State,  political 
subdivision,  or  Indian  tribe,  as  applied  or 
enforced,  is  an  ol>stacle  to  accomplishing  and 
canying  out  this  chapter  or  a  regulation 
prescribed  under  this  chapter. 

49  U.S.C  5125(a).  These  two  paragraphs 
set  forth  the  "dual  compliance"  and 
"obstacle"  criteria  which  RSPA  had 
applied  in  i««iiing  inconsistency  rulings 
before  1990.  While  advisory  in  nature, 
these  inconsistency  rulings  were  "an 
alternative  to  litigation  for  a 
determination  of  the  relationship  of 
Federal  and  Stete  or  local  requirements" 
and  also  a  possible  "basis  for  an 


application  *  *  *  [for]  a  waiver  of 
preemption."  Inconsistency  Ruling  (IR) 
No.  2.  Rhode  Island  Rules  and 
Regulations  Governing  the 
Transportation  of  Liquefied  Natural  Gas 
and  Liquefied  Propane  Gas,  etc.  44  FR 
75566,  76657  (Dec.  20,  1979).  The  dual 
compliance  and  obstecle  criteria  are 
based  on  U.S.  Supreme  Court  decisions 
on  preemption.  Hines  v.  Davidowitz, 
312  U.S.  52  (1941):  Fforida  lime  «■ 
Avocado  Growers,  Inc.  v.  Paul,  373  UiS. 
132  (1963);  Ray\.  Atlantic  Richfield. 
Inc..  435  U.S.  151  (1978). 

In  the  1990  amendments,  CGngreea 
also  confirmed  that  there  is  no  room  for 
differences  from  Federal  requirements 
in  certain  key  matters  involving  the 
transportetion  of  hazardous  nuteriaL  As 
now  codified,  a  non-Federal 
requirement  "about  any  of  tha  following 
subjects,  that  is  not  substantively  the 
same  as  a  provision  of  this  chapter  or  a 
regulation  prescribed  under  this 
chapter,"  is  preempted  unless  it  is 
authorized  l^  anodier  Fedoal  law  or 
DOT  ^ants  a  waiver  of  preemption: 

(A)  the  designation,  description,  and 
classification  of  hazardous  materiaL 

(B)  the  pacidng,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  the  preparation,  axscutiaa.  and  use  of 
shipping  dociunents  related  to  hazardous 
material  and  requirements  related  to  the 
numbet,  contents,  and  placement  of  those 
documents. 

(D)  the  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material. 

(E)  the  design,  manufacturing,  fabricating, 
maridng,  maintenance,  reconditiening, 
repairing,  or  testing  of  a  packaging  or  a 
container  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  transporting 
hazardous  materiaL 

49  U.S.C.  5125(bMl)-  RSPA  has  defined 
"substantively  the  same"  to  mean 
"conf(»nu  in  every  sipuficant  respect  to 
the  Federal  requirement  Ediknial  and 
other  similar  de  minimis  changes  are 
permitted."  49  CFR  107.202(d). 

Under  49  U.S.C  5125(dHl),  any 
directly  affected  person  may  apply  to 
the  Secretary  of  Transportetion  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted.  This  administrative 
determination  replaced  RSPA's  process 
for  ixiiing  inconsistency  rulings.  The 
Secretary  of  Transportetion  has 
delegated  to  RSPA  the  authority  to  make 
determinations  of  preemption,  except 
for  those  concerning  highway  routing 
which  have  been  driegated  to  FHWA. 
49  CFR  1.53(b).  Under  RSPA's 
regulations,  preemption  determinations 
are  issued  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety.  49  CFR  107.209(a). 
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Section  5125(dXl)  requires  that  notice 
of  an  application  for  a  preemption 
detennination  must  be  published  in  the 
Federal  Regiater.  Id.  Following  the 
receipt  and  consideration  of  written 
comments.  RSPA  publishes  its 
detennination  in  the  Federal  Ragiatar. 
See  49  CFR  107.209(d).  A  shOM  period 
of  time  is  allowed  for  filing  of  petitions 
•    for  reconsideration.  49  C.F.R.  107.211. 
Any  (tarty  to  the  proceeding  may  seek 
judicial  review  in  a  Federal  district 
court  49  U.S.C.  5125(f). 

RSPA's  authority  to  issue  preemption 
determinations  does  not  provide  a 
means  for  review  or  app«al  of  State 
eniotcement  proceedings,  nor  does 
RSPA  consider  any  of  the  State's 
procedural  requirements  applied  in  an 
enforcement  proceedings.  The  filing  of 
an  application  for  a  preemption 
detennination  does  not  operate  to  stay 
a  State  enforcement  proceeding. 

Preemption  determinations  io  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause  of  the 
Constitution  or  under  statutes  oikar 
than  the  Federal  hazardous  malarial 
transportation  law  unleaa  it  is  neceaaaiy 
to  do  so  in  order  to  determine  whether 
a  requirement  is  authorized  by  another 
Federal  law.  A  State,  local  or  Indian 
tribe  requirement  is  not  authorized  by 
another  Federal  law  moely  becauae  it  is 
not  preempted  by  another  Federal 
statute.  Colorado  Pub.  Util.  Comm'n  v. 
Harmon,  above,  951  F.2d  at  1581  n.lO. 

In  making  preemption  determinations 
under  49  U.S.C  51 25(d),  RSPA  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  12.612, 
entitled  "Federalism"  (52  PR  41665, 
Oct.  30.  1987).  Section  4(a)  of  that 
Executive  CMar  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  finn  and 
palpable  evidence  of  Congressional 
intmt  to  preempt,  or  the  exwcise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority. 
Section  5125  contains  express 
preemption  provisions,  which  RSPA  has 
implemented  through  its  regulations. 

m.  Pnfafic  CmnmeBt 
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Comments  should  be  limited  to 
whether  Federal  hazardous  material 
transportation  law  preempts  a 

requirement  allegedly  applied  and 
enforced  by  PUCO,  after  January  t,   i- 
1991 .  for  the  use  of  a  DOT  specification 
cargo  tank  motor  vehicle  for  the 
transportation  of  hjrpochlorite  solutions 
containing  more  thaa  5%  and  less  than 
16%  available  chlorine.  WECCO  and 
TWC  have  not  provided  any  evidence  to 
indicate  that  PUCO  enforces  different 
requirements  for  the  design. 


construction,  and  certification  of  MC 
312  specification  cargo  tank  motor 
vehicles.  In  addition,  allegations  in  the 
application  relating  to  PUCO's 
procedures  for  holding  hearings  and 
assessing  penalties  are  not  sut^ect  to 
this  proceeding. 
Persons  submitting  comments  should: 

(1)  Set  forth  in  detail  the  manner  in 
which  PUCO  applies  and  enforces 
requirements  for  transportation  of 
hjrpochlorite  solution  with  more  than 
5%  but  less  than  16%  available 
chlorine;  and 

(2)  Specifically  address  whether 
PUCO  has  enforced  a  requiremoit 
concerning  the  packing  of  a  hazardous 
material  that  is  "not  substantively  the 
same  as"  the  requirements  in  the  HMR 
Comments  may  also  address  the  "dual 
compliance"  and  "obstacle"  criteria 
described  in  Part  Q,  above. 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 
govnning  R^A's  consideration  of 
applications  for  preemption 
determinations,  set  for&i  at  49  CFR 
107.201-107.211. 


Issued  in  Washiagton.  DC.  on  October  3, 
1997. 


AlaaLI 

Astodata  Admixustratorfor  HiaaidouM 
Materiais  Safety. 

(PR  Doc.  97-26918  FUad  10-9-47;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

RMewch  and  Spwiai  Programs 
AdminlstrMion  (RSPA).  DOT 

(DookM  No.  PS-142:  Notiea  q 

Pipeline  Safety:  Remaining  Candidates 
for  tl<e  Pipeline  Risk  Managemem 
Demonatralion  Program 

AOEMCY:  Office  of  Pipeline  Safety.  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  has 
completed  screening  of  twelve 
candidate  companies  for  the  Pipeline 
Risk  Management  Demonstration 
Program.  OPS  named  and  described  the 
first  three  companies  screened 
(Northwest  Pipeline  Corporation,  Shell 
Pipe  Line  Corporation.  Tennessee  Gas 
Pipeline/Eaat  Tennessee  Natural  Gas)  in 
a  previous  notice.  The  nine  additional 
companies  screened  subsequent  to  that 
notice  are:  Chevron  Pipe  Line  Company; 
CNG  Transmission  Corporation: 
Columbia  Gas  Transmission 
CorporationyColumbia  Gulf 
Transmission  Company;  Duke  Energy; 


Florida  Gas  Transmission  Company; 
Lakehead  Pipeline  Company;  Mobil 
Pipe  Line  Com|}any;  Natural  Gas 
Pipeline  Company  of  America;  and 
Phillips  Pipe  Line  Company.  OPS 
believes  these  companies' 
demonstration  project  proposals  satisfy 
all  eligibility  criteria,  based  on  a  Letter 
of  Intent  (LOI)  submitted  by  each 
company  to  OPS,  a  subsequent  OPS 
screening,  and  an  examination  of  each 
company's  safety  and  environmental 
compliance  record.  Although  this  notice 
does  not  contain  specific  details  of  all 
project  (Moposals.  OPS  believes  the 
information  provided  in  these 
companies'  LOIs  was  sufficient  to  justify 
proceeding  to  the  consultation  process. 
Additional  information,  including 
further  details  of  specific  project 
proposals,  will  be  provided  in  futtire 
Federal  Regiater  notices  and  other 
means  of  conununication.  This  notice  is 
based  on  information  obtained  very 
early  in  the  process.  It  informs  the 
public  of  which  companies  are 
interested  in  participating,  the 
technologies  to  be  explored,  and  the 
geographic  areas  demonstration  projects 
may  traverse.  OPS  invites  public 
comment  on  any  aspect  of  these 
companies'  proposals. 

Comments;  OPS  requests  that 
comments  to  this  notice  be  submitted  on 
or  before  December  9, 1997  so  that  OPS 
can  give  the  comments  foil 
consideration  before  deciding  whether 
to  approve  a  company's  proposal. 
However,  comments  on  any  aspect  of 
the  Demonstration  Program,  including 
the  individual  projects,  will  be  accepted 
in  the  Docket  throughout  the  4-yeu' 
demonstration  period.  Comments 
should  be  sent  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation, 
Plaza  401,  400  Seventh  Street.  SW. 
Washington,  DC  20590-0001. 
Comments  should  identify  the  docket 
number  (PS-142).  Persons  should 
submit  the  original  document  and  one 
(1)  copy.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  must  include  a  self-addressed 
stamped  postcard.  The  Dockets  Facility 
is  located  on  the  plaza  level  of  the 
Nassif  Building  in  Room  401 ,  400 
Seventh  Street.  SW.  Washington,  DC 
The  Dockets  Facility  is  open  from  10:00 
a.m.  to  5:(X)  p.m.,  Monday  through 
Friday,  except  on  Federal  holidays. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Eben  Wyman.  (202)  366-0918  regarding 
the  sul^t  matter  of  this  notice.  Contact 
the  Dockets  Unit,  (202)  366-5046,  for 
docket  material. 

SU»W^MEMTARY  MTORMATION:  Appendix 
A  of  the  Requests  for  Applications  for 
the  Pipeline  Risk  Management 


Demonstration  Program  (62  FR  14719; 
March  27, 1997)  describes  how  OPS  will 
receive,  review,  approve,  monitor, 
modify,  and  terminate  company  risk 
management  demonstration  projects. 
This  process  established  a  July  25. 1997 
deadline  for  companies  considering 
participating  in  a  demonstration  project 
to  have  submitted  a  Letter  of  Intent  to 
OPS.  Based  on  Letters  of  IntMit  and 
additional  screening  considerations. 
OPS  has  chosen  twelve  candidate 
companies  whose  project  proposals 
merit  further  consideration.  OPS  is 
entering  into  consultations  with 
candidate  companies  to  clarify  and 
refine  demonstration  project  provisions. 
OPS  may  approve  up  to  ten 
demonstration  projects.  If  OPS  approves 
a  project,  OPS  will  issue  an  order  and 
b^in  auditing  project  {>erformance.  OPS 
is  limited  to  approving  no  more  than  ten 
projects  for  pvticipation  in- the 
pro-am. 

OPS  expects  the  projects,  and  the 
Demonstration  Program  itself,  to  evolve 
from  lessons  learned  during  the  four- 
year  demonstration  period.  OPS  hopes 
to  learn  whether  and  in  what  form  risk 
management  should  be  incorporated 
into  the  Federal  pipeline  safefy  program 
on  a  permanent  basis. 

This  document  is  consistent  with  the 
OPS  Communications  Plan  (62  FR 
43028),  published  in  the  Feileral 
Regiater  on  August  11, 1997.  OPS  is 
requesting  public  input  through  all 
stages  of  the  demonstration  projects, 
begizming  with  receipt  of  the  Lettera  of 
Intent  Specific  benefits  of  public 
involvement  in  the  Demonstration 
Program  for  OPS.  industry.  State  and 
community  representatives  include: 

•  Exchange  of  information  about 
specific  and  relevant  local  factors 
during  the  decision-making  process  that 
may  not  be  known  at  the  Federal  or 
State  level;  and 

•  Feedback  regarding  the  success  of 
the  Demonstration  Program  in 
accomplishing  the  goals  for  which  it 
was  designed. 

OPS  requests  comments  on  safety, 
environmental,  socioeconomic,  land 
use,  geographic  and  any  other  issues 
that  relate  to  these  demonstration 
project  proposals.  OPS  is  considering 
public  input,  as  well  as  input  from 
local.  State,  and  other  federal  agencies, 
during  its  consultations  with  candidate 
companies  to  discuss  demonstration 
project  provisions.  OPS  will  publish  the 
final  provisions  for  eachproject  and 
allow  for  additional  public  comment 
before  issuing  a  project  approval  order. 
OPS  will  continue  to  seek  broadbased 
input  on  individual  demonstration 
projects  throughout  the  four-year 
demonstration  period.  OPS  is  engaging 


in  consultations  with  companies  to 
achieve  consensus  on  demonstration 
project  provisions.  If  OPS  and  a 
company  reach  agreement,  OPS  will 
evaluate  the  company's  formal  proposal 
and  approve  those  that  oSier  the  most 
benefits  in  testing  risk  management 
practices  on  pipelines. 

There  were  many  distinguishing 
features  contained  in  the  LOI's  that 
attracted  OPS  to  these  proposals. 
Besides  many  geographic  areas 
involved,  the  type  of  terrain  that  these 
proposals  would  was  also  very  diverse. 
Proposals  included  marshlands,  river 
crossings,  mountains,  diverse  climates, 
diverse  soil  types,  etc.  Further, 
demonstration  sites  varied  in 
population  densities,  and  fall  under  all 
Class  locations  ranging  from  Class  1  to 
Class  4.  Class  locations  are  areas 
characterized  by  different  population 
densities,  and  are  how  OPS  regulates 
pipelines  according  to  populations  in 
areas  where  pipelines  exist 

The  following  descriptions  provide  a 
brief,  introductory  summary  of  each 
company's  demonstration  project 
proposal.  The  information  is  derived 
from  each  companjr's  LOI  and  from 
subsequent  discussions  between  OPS 
and  the  company.  More  detailed 
information  regarding  the  individual 
projects  will  be  collected  during  the 
consultation  process  and  carefully 
considered  before  a  project  is  approved. 
The  company  descriptions  are  listed  in 
alphabetical  order. 

1 .  Chevron  Pipe  Line  Company  (CPL): 
Chevron  Pipe  line  Company  (CPL)  is 
proposing  to  use  all  or  a  portion  of  its 
Northwest  Products  Pipeline  System 
(NPPS)  in  the  demonstration  program. 
The  NPPS  consists  of  two,  eight-inch 
products  pipelines,  one  transporting  all 
grades  of  gasoline,  the  other 
transporting  distillates  such  as  diesel 
and  jet  fuel.  The  40-year  old  pipeline 
system  transports  a  total  of  72,000 
barrels  per  day  over  705  miles, 
traversing  the  states  of  Utah,  Idaho, 
Oregon,  and  Washington.  These  states 
&11  under  the  oversight  of  the  OPS 
Western  Region.  The  pipeline  system 
begins  at  Chevron's  Salt  Lake  Cify.  Utah, 
refinery  and  terminates  in  Spokane. 
Washington.  The  pipeline  crosses 
various  terrains,  including  desert, 
farmland,  mountains  and  several  major 
river  crossings.  Most  of  the  route  is 
through  low  densify  population  areas, 
with  the  exception  of  Salt  Lake  City  and 
Boise,  Idaho,  where  the  population 
densities  are  moderate. 

CPL  conducted  a  risk  assessment  of 
the  NPPS  in  April,  1997.  The 
assessment  identified  areas  requiring 
mitigation  that  CPL  believed  it  would 
not  have  otherwise  identified  through 


existing  regulatory  requirements.  CPL 
-found  most  of  the  existing  regulations  to 
be  effective  in  reducing  pipeline 
incidents,  but  also  looked  for 
opportunities  to  diverge  from  existing 
regulations  and  offer  risk  reduction 
alternatives  that  will  add  value.  CPL  is 
proposing  a  set  of  risk  management 
procedures  that  consider  the  scope  of 
the  risks  and  would  involve  several 
employees  throughout  the  company. 
CPL  looks  forward  to  a  cIosot  working 
relationship  with  pipeline  regulatory        < 
agencies  to  allow  for  cost-effective 
alternatives  that  provide  supmior  safafy. 

CPL's  risk  management  coordinator 
and  point-of-contact  is  Dave  Feiglstok. 
He  can  be  reached  at  Chevron  Pipe  Line 
Company.  P.O.  Box  6059.  4000 
Executive  Parkway,  San  Ramon. 
California,  94583-0959,  or  by  calling 
(510) 842-6893. 

2.  CNG  Transmission  Corporation: 
CNG  Transmission  Corporation  (CNGT) 
operates  an  interstate  natural  gas 
pipeline  system  consisting  of  8,274 
miles  of  transmission,  storage,  and 
gathering  pipelines  located  in  Maryland. 
New  York,  Ohio.  West  Virginia. 
Pennsylvania  and  Virginia.  CNGT  has 
identified  23  pipeline  sections  in  all  six 
states  for  its  risk  management 
demonstratitm  project.  These  states  fall 
imder  the  OPS  Central  and  Eastern 
R^on. 

CNGT  proposes  to  apply  risk  contnd 
activities  as  an  alternative  to  current 
pipeline  safety  requirements  regarding 
imnrimiifn  allow^e  operating  pressure 
(MAOP)  in  various  Cl^  locations. 
These  risk  control  activities  include  use 
of  smart  pigging,  special  aerial  patrols, 
and  remediation  of  anomalies,  or  defects 
that  could  affect  the  pipeline's  integrity. 
CNGT  also  proposes  to  incorporate 
additional  prevention  and  mitigaticm 
measures  in  its  comprehensive 
demonstration  project  to  reduce  the  risk 
of  third  parfy  damage. 

CNG's  risk  management  coordinator 
and  point-of-contact  is  Robert  Fulton. 
He  can  be  reached  at  CNG  Transmission 
Corporation.  445  West  Main  Street.  P.O. 
Box  2450.  Clarksbuig,  West  Virginia 
26392-2450.  or  by  calling  (304)  623- 
8200. 

3.  Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf 
Tmnsmission  Company  (Columbia):  The 
Columbia  system  includes  12,705  miles 
of  pipeline  operated  by  Columbia  Gas 
Transmission  and  3,856  miles  of 
pipeline  operated  by  Columbia  Gulf 
Transmission.  The  Columbia  Gas 
Transmission  portion  originates  in  the 
Appalachian  production  areas  and 
transports  gas  to  the  Midwest  and  mid- 
Atlantic  states.  The  Cohmibia  Gulf 
portion  originates  in  the  Gulf  Coast 
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production  areas  and  transports  gas  to 
the  Columbia  Gas  system.  Both  pipeline 
sjrstems  traverse  a  wide  variety  of 
terrain,  including  coastal  plain. 
oQshore,  marsh,  major  river  crossings, 
mountainous  regions,  and  aghcultunl 
regions  as  well  as  some  major 
population  areas.  The  scope  of  the 
proposed  project  includes  New  York, 
Ohio,  Pennsylvania,  and  Tennessee,  and 
falls  under  OPS  Central,  Eastern,  and 
Southern  Region's  responsibility. 
•     Columbia  will  include  mo<;t.  if  not  all, 
of  its  pipeline  system  and  phase  in  the 
implementation  of  risk  control  activities 
over  the  four-year  demonstration  period. 
For  the  initial  phase  of  the  project. 
Columbia  proposes  the  following  for  its 
entire  system: 

•  Modified  inspection  frequency  for 
relief  and  regulator  valves  including 
capacity  calculations; 

•  Modified  inspection  firequency  for 
rectifier  and  test  point  inspection  and 
detail  survey; 

•  Modified  class  location  change 
resulting  in  di£fisrent  inspection 
frequencies  and  time  fi^e  for  action 
under  certain  circumstances; 

•  Use  of  hardness  testing  correlation 
to  confirm  pipe  properties  in  lieu  of  lab 
analysis  under  certain  conditions: 

•  Expanded  use  of  alternative 
pipeline  repair  techniques  including 
welding  activities  and  composite 
sleeves;  and 

•  Modified  inspection  frequency  for 
valves  and  vaults. 

Columbia  also  intends  to  include 
certain  geographic  or  site-specific  risk 
management  activities  including: 

•  Elimination  of  pipe  replacement 
due  only  to  class  location  tiii—^«  undw 
certain  conditions  in  Tnnndoooo.  New 
York,  Ohio,  and  Pennsylvania; 

•  Modification  of  MAOP  under 
certain  conditions  in  (^o, 
Pennsylvania,  and  New  York;  and 

•  New  design  and  construction 
techniques  for  their  proposed 
Millennium  Pipeline  System. 

OPS  is  interested  in  how  Columbia 
approaches  the  maintenance  program 
for  older  pipelines,  and  uses  a 
management  approach  that  integrates 
data  collected  across  the  organization. 

Columbia's  risk  management 
coordinator  and  point-of-contact  is  John 
S.  Zurcher.  He  can  be  reached  at 
Columbia  at  1700  MacCorkle  Avenue. 
S.E..  P.O.  Box  1273,  Charleston.  West 
Virginia.  25325-1273,  or  by  calling 
(304) 357-2669. 

4.  Duice  Energy:  Duke  Energy 
(formerly  PanEnergy  Corporation) 
operates  approximately  21,000  miles  of 
interstate  natural  gas  transmission 
pipelines  within  the  United  States.  This 
pipeline  system  is  composed  of  four 
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interstate  pipeline  operating  companies: 
Panhandle  Eastern  Pipeline  Company 
(6,600  miles),  Texas  Eastern 
Transmission  Corporation  (9,000  miles), 
Trunkline  Gas  Company  (4,200  miles), 
and  Algonquin  Gas  Transmission 
Company  (1,100  miles).  The  system  is 
composed  of  pipelines  with  diverse 
physical  attributes,  such  as  age, 
strength,  and  size,  and  operates  in 
diverse  geographic  and  demographic 
environments.  The  project  would  be 
conducted  in  Pennsylvania,  and  is 
under  OPS  Eastern  Region's  oversight. 
Duke's  proposal  would  be  deployed 
in  four  phases.  Each  phase  would  be 
initiated  contingent  on  a  detailed 
explanation  of  the  risk  assessment  and 
risk  management  programs  that  Duke 
uses  on  its  pipelines  and  OPS's 
acceptance  of  the  implementation  of 
each  phase.  The  first  phase  would 
involve  the  use  of  welding  to  repair 
external  corrosion  damage.  Recent 
research  work  by  the  pipeline  industry 
evaluated  and  tested  this  technique 
under  simulated  pipeline  operating 
conditions,  and  developed  criteria  for 
safe  operation.  Duke  prof>oses  to  use 
these  criteria  for  repairs  on  the  Texas 
Eastern  system  for  anomalies  detected 
during  planned  remediation  work  of  the 
pipeline  in  Permsylvania.  The  work 
would  be  restricted  to  specific,  rural 
sections  of  pipeline  on  Line  A.  Line  A 
is  a  36-inch  pipeline  installed  from  the 
late  1970  through  the  early  1980's. 
which  tr  verses  the  state  of 
Pennsylvai  la  west  to  east  in  parallel 
with  two  and  sometimes  three  other 
Texas  Eastern  pipelines  of  varying  ages. 

Duke  Energy's  proposal  is  being 
considered  because  this  company  offers 
extensive  experience  with  data 
collection  and  modeling  for  risk 
assessment,  applied  in  a  prioritized 
structure. 

Duke  Energy's  risk  management 
coordinator  and  point-of-contact  is 
Andy  Drake.  He  can  be  reached  at  Duke 
Energy  Corporation,  P.O.  Box  1642, 
5444  Westheimer  Court,  Houston,  Texas 
77056-1642,  or  by  calling  (713)  989- 
2311. 

5.  Florida  Gas  Transmission  Company 
(FGTC):  Florida  Gas  Transmission 
Company  (FGTC),  a  wholly  owned 
subsidiary  of  Citrus  Corporation, 
operates  a  pipeline  of  approximately 
5.051  miles  with  a  capacity  of  1.5 
BCF/day.  It  transports  natural  gas  from 
Texas  to  Florida.  Citrus  Corporation  is 
joinUy  owned  by  an  Enron  Corp. 
subsidiary  and  Sonat  Inc. 

FGTC  proposes  a  demonstration 
project  involving  a  pipeline  system 
operated  by  its  Orlando  Florida  Team. 
The  proposed  test  area  includes  a  379- 
mile  network  of  pipelines  ranging  in 


size  from  four-inch  through  30-inch  and 
in-ege  timeframes  from  one  to  38  years, 
with  numerous  measurement  and 
regulation  stations,  a  range  of 
population  densities  (from  rural  to 
highly  metropolitan),  and  various 
geographic  and  soil  conditions. 

For  the  demonstration  program,  FGTC 
proposes  to  submit  an  application 
covering  a  wide  range  of  alternative  risk 
controls  for 

•  Modifying  MAOP; 

•  Alternatives  for  class  location 
changes;  and 

•  Changes  in  inspection  frequencies 
and  methods. 

This  project  is  being  considered  for 
use  of  diverse  elements  in  construction 
and  operation  practices. 

FGTC's  risk  management  coordinator 
and  point-of-contact  is  Max  Brown.  He 
can  be  reached  at  Florida  Gas 
Transmission  Company.  P.O.  Box  1188. 
Houston.  Texas  77251-1188.  or  by 
calling  (713)  659-6161. 

6.  Lakehead  Pipe  Line  Company: 
Lakehead  Pipe  Line  Company 
(Lakehead)  operates  approximately 
2,700  miles  of  liquid  petroleum 
pipelines  through  seven  Midwestern 
states.  Lakehead  intends  to  use  a  risk 
management  approach  for  the  control  of 
potential  longitudinal  seam  cracks  and 
internal  and  external  corrosion  on  the 
34-inch  segments  of  its  Line  3  crude 
petroleum  pipeline  in  North  Dakota, 
Minnesota,  and  Wisconsin.  Items  to  be 
considered  in  this  project  include: 

•  The  use  of  advanced  elastic  wave 
in-line  inspection  methodology  (in  lieu 
of  hydrostatic  testing)  to  evaluate  and 
mitigate  the  potential  risk  of  a  pipeline 
rupture  resulting  bom.  long-seam  crack 
propagation  on  certain  submerged 
pipeline  segments. 

•  The  use  of  in-line  inspection  and 
advanced  internal  corrosion  mitigation 
and  monitoring  techniques  to  reduce  the 
potential  risk  of  a  pipeline  rupture 
resulting  from  corrosion  damage. 

•  Application  of  comprehensive  risk 
management  techniques  to  evaluate  and 
mitigate  problems  associated  with  the 
integrity  of  tape  coating  on  a  large 
diameter  pipeline. 

•  Identification  of  prescribed 
activities  that  may  become  redundant  or 
unnecessary  in  view  of  the  potentially 
more  effective  and  significant  measures 
employed  above. 

OPS  sees  benefit  in  Lakehead's 
exploration  of  techniques  that  may  offer 
greater  safety  benefits  than  current 
requirements.  Lakehead  has  also 
expressed  an  interest  in  developing  new 
communications  protocols  with  OPS. 

Lakehead's  risk  management 
coordinator  and  point-of-contact  is 
Richard  Sandahl.  He  can  be  reached  at 


Lakehead  Pipe  Line  Cdmp>any,  Lake 
Superior  Place,  21  West  Superior  Street. 
Duluth,  Minnesota  55802-2067,  or  by 
calling  (218)  725-0102. 

7.  Mobil  Pipe  Line  Company:  Mobil 
Pipe  Line  Company  (Mobil)  ourentiy 
owns  approximately  5,409  miles  of 
hazardous  liquid  pipeline  in  nine  states. 
The  proposed  demonstration  project 
will  be  conducted  at  Mobil's  Patoka, 
Illinois,  breakout  tank  facility  in  the     ' 
OPS  Central  Region,  and  is  intended  to 
demonstrate  Mobil's  release  prevention 
program.  The  prevention  program  uses 
an  integrated  system  that  includes 
proper  equipment  design,  construction, 
operator  training,  operating  procedures, 
periodic  maintenance,  periodic 
inspection,  management  controls,  and 
management  practices.  .Mobil  proposes 
to  use  the  Mobil  Engineering  Practices, 
elements  of  American  Petroleum 
Institute  standards,  sound  engineering 
judgment,  management  controls, 
sophisticated  techniques  called  "multi- 
attribute"  risk  assessment  scenarios,  and 
risk  management  principles  to  validate 
and  verify  the  integrity  of  its  storage 
tanks.  The  project  would  also  help 
demonstrate  how  these  release 
prevention  measures  would  work  in 
conjunction  with  OPS's  proposal  to 
adopt  multiple  API  Above  Ground 
Storage  Tank  standards.  Mobil's 
proposal  offen  a  focus  on  challenges  to 
tank  integrity  to  provide  special 
protection.  Mobil's  risk  management 
coordinator  and  point-of-contact  is 
Steve  Streeter.  He  can  be  reached  at 
Mobil  Pipe  Line  Company,  P.O.  Box 
900,  Dallas,  Texas  75221-0900,  or  by 
calling  (703)  842-6189. 

8.  Natural  Gas  Pipeline  Company  of 
America:  Natiual  Gas  Pipeline  Company 
of  America  (NGPL),  a  subsidiary  of  tiie 
MidCon  Corporation,  moves  natural  gas 
through  13,000  miles  of  pipeline  and 
pipeline  facilities  in  14  different  states. 
Approximately  seventy  percent  of 
NGPL's  cross  country  transmission 
pipelines  were  constructed  in  the  last  50 
years  and  are  between  24  and  36  inches 
in  diameter.  The  terrain  in  which  these 
pipelines  are  located  is  relatively  flat 
with  predominandy  lower  stress  clay, 
loam,  and  sandy  soil.  Population 
distribution  within  220  yards  of  the 
pipeline  is  92  percrait  Class  1 ,  three 
percent  Class  2,  and  five  percent  Class 
3.  This  means  that  NGPL's  pipeline 
exists  predominantly  in  low-density 
population  areas. 

NGPL  currently  practices  risk 
management  in  its  normal  operations 
and  proposes  to  build  on  risk 
management  programs  by  developing  a 
more  formal  set  of  procedures  in 
compliance  with  the  requirements  of  the 
Risk  Management  Program  Framework 


(62  FR 14719)  and  Risk  Management 
Program  Standard.  It  proposes  to  apply 
risk  management  to  the  entire  pipeline 
system  traversing  Iowa,  Illinois,  and 
Indiana,  all  of  which  operate  imder  the 
oversight  of  OPS's  Central  Region  office. 

Company-wide  issues  that  NGPL 
anticipates  addressing  include: 

•  Testing  existing  research  by  the 
Pipeline  Research  Committee  for  in- 
service  sur&ce  weld  repair  of  pipe  body 
defects  and  cold  field  bending  of  pipe; 

•  Current  drug  testing  frequency 
requirements; 

•  Third  party  damage  prevention 
programs,  including  innM"!  public 
awareness  activities; 

•  Review  record  retention 
requirements; 

•  Evaluating  shorted  casing  corrosion, 
over  pressure  protection  and  proof 
testing  of  new  or  existing  pipelines 
using  inert  gas  along  with  new 
technologies  in  corrosion  minimization/ 
identification;  and 

•  Proof  testing  pipeline  facilities 
using  water  or  gas.  design  foctor 
requirements  for  fabricated  assemUies, 
meter  facilities,  and  compressor 
facilities. 

Site-specific  issues  in  NGPL's 
proposal  include: 

•  Pipe  replacement  or  maximum 
allowable  operating  pressiue  (MAOP) 
reduction  due  to  Class  Location  change; 

•  The  design  yield  strength  or  wall 
thickness  of  pipe  with  an  unknown 
strength; 

•  'The  design  factor  at  different 
population  areas  in  Class  1. 2  and  3 
locations; 

•  Distance  interval  requirements  for 
pipeline  sectioning  with  block  valves; 

•  Inspection  intervals  for  rectifiers 
and  other  corrosion  iiispection  test 
intervals; 

•  Surface  rust  on  aboveground  pipe 
and  pipeline  facilities;  and 

•  Oaorization  in  Class  3  areas  and 
line  patrol  for  different  "Class" 
locations. 

NGPL  offers  a  very  extensive  range  of 
alternatives  in  its  proposal,  and  has 
shown  considerable  interest  in  working 
with  OPS  to  choose  these  alternatives  to 
address  the  most  problematic  areas. 

NGPL's  risk  management  coordinator 
and  point-of-contact  is  Craig  Howard. 
He  can  be  reached  at  Natural  Gas 
Pipeline  of  America,  701  East  22nd 
Street.  Lombard,  Illinois  60148-5072,  or 
by  callins  (630)  691-3617. 

9.  Phillips  Pipe  Line  Company: 
Phillip's  risk  management  proposal 
encompasses  its  Sweeny-Pasadena 
system,  which  consists  of  a  12-inch  and 
18-inch  refined  products  pipeline  in 
Texas.  These  lines  cross  60  miles  of 
varied  population  densities  in  the 
Houston,  Texas  area^ 


Phillips  is  proposing  a  risk-based 
approach  to  all  company  and  ^lird-party 
excavation  activities  that  occur  on  these 
pipelines  to  demonstrate  that  risk 
management  practices  can  be  effectively 
applied  to  improve  safety  through 
reduction  of  third  party  damage. 
Because  third-party  damage  is  the 
leading  cause  in  pipeline  failures,  OPS 
looks  forward  to  investigating  these   . 
damage  prevention  practices  to  provide 
superior  safety  on  the  pipeline. 

Currentiy,  Phillips  deploys  planning 
and  oversight  resources  based  on 
regulatory  requirements  on  an  equal  • 
basis  regardless  of  related  risks,  hi  its 
risk  management  application,  the 
company  would  consider  risk  factors 
such  as  depth  of  cover,  operating  status^ 
population,  and  environmental 
exposure,  and  equipment  used.  Phillips 
would  demonstrate  that  applying  risk 
management  principles  to  these  factors, 
as  well  as  developing  specific  of 
performance  measures,  can  be  more 
effiective  in  assuring  the  pipeline's 
safety  than  what  is  achieved  by  current 
regulations. 

Phillip's  risk  management  coordinator 
and  point-of-contact  is  L.J.  Schmitz.  He 
can  be  reached  at  Phillips  Pipe  Line 
Company,  370  AB,  Bartlesville,  OK 
74004,  or  by  callinfi  (918)  661-4814. 

This  concludes  tne  nine 
demonstration  summaries.  For  your 
convenience,  we  are  providing  the 
sunmiaries  of  the  three  companies  that 
were  screened  earlier  in  the  process. 

Appendix — Excerpt  from  uie  Federal 
Register  Notice.  "Cuididates  for  the 
Pipeline  Risk  Management 
Demonstration  Pro-am"  (62  FR  40135; 
July  25,  1997),  which  described  the 
three  projects  screened  earlier.  The  only 
change  in  this  sectfon  is  that  the  Point- 
of-Contact  for  Northwest  PipeliDs's 
proposed  demonstration  project  has 
changed  since  this  notice  was 
published.  This  updates  the  [^vioos 
language. 

SUPPUEMBfTARY  INFORMATION:  OPS  has 
previously  screened  the  following  three    ^ 
candidates,  and  has  determined  that 
they  meet  the  criteria  for  participating 
with  OPS  in  consultations  about  their 
proposals:  Northwest  Pipeline 
Corporation.  Shell  Pipe  Line 
Corporation,  and  Tennessee  Gas 
Pipeline  Corporation/East  Texmessee 
Natiiral  Gas  Company. 

1.  Northwest  PipeUne  Corpomtion 
(Northwest):  Northwest  operates 
approximately  3,900  miles  of  interstate 
natural  gas  transmission  line  running 
through  six  western  states,  with 
endpoints  at  Ingacio,  Colorado  and  the 
C<»nadian  border  at  Sumas,  Washington. 

The  pipeline  traverses  the  densely 
populated  regions  of  western 
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Washington  and  Oregon  through  the 
agricultural  areas  of  eastern  Oregon, 
WMhington  and  Idaho  into  the  isolated 
■rau  of  southwest  Wyoming.  Utah  and 
Colorado.  Th«  route  covwa  a  variety  of 
terrains  from  mountains  to  deaerts, 
crossing  numerous  rivers  and  lakes, 
encountering  very  moderate  to  very 
extreme  climates,  and  crossing  national 
parks,  Indian  nations,  wilderness  areas, 
and  habitats  of  numerous  threatened 
and  some  endangered  species. 

While  Northwest  prof>oses  to  apply  a 
riak  management  approach  to  its  entire 
system,  the  company  plans  to  limit 
regulatory  exemptions  to  specified 
locations  on  the  pipeline. 

OPS  is  interestBQ  in  entering  into 
consultations  with  Northwest  because 
its  risk  management  program  has  the 
potential  to: 

•  E>q>lore  means  of  assessing  and 
wMnaing  risks  presented  by  a  pipeline 
in  ragged  terrain  susceptible  to  land 
movement^ 

•  Investigate  the  risk-reduction 
benefits  of  certain  new  technologies; 
and 

•  Investigate  new  means  of  industry/ 
government  partnering  to  conduct 
cooperative  pipeline  research. 

Tne  proposed  Northwest 
demonstration  project  also  has  the 
potential  to  help  OPS  examine  the 
benefits  of  risk  management  as  a 
regulatory  alternative  under  a  variety  of 
conditions  because  of  the  following 
distinguishing  featiu-es: 

•  A  location  with  diverse  geographic 
fieatures  (the  demonstration  site 
traverses  six  western  states: 
Washington.  Oregon,  Idaho,  Wyoming, 
Utah,  and  Colorado); 

•  The  identification  of  land 
movement  as  a  significant  risk  issue  for 
Northwest;  and 

•  The  opportunity  to  explore  various 
regulatory  approaches,  from  item-by- 
item  approvals  to  approvals  of  risk- 
based  decision  processes. 

Northwest's  risk  management 
program  coordinator  and  potnt-of- 
contact  is  Deonne  Hootman.  She  can  be 
reached  at  Northwest  Pipeline 
Corporation.  P.O.  Box  58900,  Salt  Lake 
City,  UT.  84158-«800.  or  by  calling 
(801) 584-6874. 

2.  Shell  Pipe  Line  Corporation  (SPLC): 
SPLC  operates  nearly  8,000  miles  of 
pipelines,  transporting  over  4.0  million 
bwrels  of  oil,  oil  products,  and  carbon 
dioxide  daily  and  employing  over  700 
people  in  le  states. 

SPLC  is  proposing  portions  of  two 
separate  interstate  pipeline  systems 
with  different  yet  very  distinct  risk 
characteristics  as  its  demonstration 
project:  one  transporting  ethylene,  a 
flanmiable,  highly  volatile  liquid  (HVL) 
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that  becomes  a  slightly  lighter-than-air 
gas  when  released  to  the  atmosphere, 
and  which,  under  certain  conditions, 
could  form  an  explosive  vapor  cloud 
until  diluted/dispersed;  the  second 
transporting  carbon  dioxide,  a  non- 
flammable, inert,  non-toxic  liquid  that 
becomes  a  heaviar-thanHur  gas  when 
released  to  the  atmosphere,  and  which, 
under  certain  conditions,  could  become 
an  asphyxiation  hazard  until  diluted/ 
dispersed.  Both  ethylene,  a  hazardous 
liquid,  and  cartwn  dioxide  must  comply 
with  Part  195  of  the  Code  of  Federal 
Regulations. 

The  first  part  of  SPLC's  proposed 
demonstration  project  consists  of  nearly 
its  entire  Texas-Louisiana  12"  Ethylene 
Pipeline  System  (approximately  205 
miles  of  250  miles),  which  transports 
chemical-grade  ethylene  between  Shell 
Oil  Products  Company's  Deer  Park 
(Texas)  Manufacturing  Complex  and  its 
Napoleonville  (Louisiana)  transfer 
facility.  Ethylene  is  a  chemical  feed 
stotdc  which  is  used  in  the  manufacture 
of  plastics,  antifreeze,  detergenU  and 
other  consumer  products.  This  proposed 
test  araa  addresses  risks  concerning  the 
operation  of  a  12  inch.  HVL  pipeline 
(and  related  facilities)  at  pressures 
between  1000  and  1400  psig,  in  the 
proximity  to,  and  sometimes  traversing, 
five  areas  with  large  mid  growing 
industrial/residential  populations.  SVUC 
has  been  the  operator  of  the  pipeline 
since  its  construction  in  1979. 

The  second  part  of  SPLC's  proposed 
demonstration  project  consists  of  the 
northwestern  half  (approximately  260 
miles)  of  its  Cortez  30"  Carbon  EHoxide 
Pipeline  System  which  transports 
merchantable-grade  carbon  dioxide  from 
Cortez.  Colorado  across  New  Mexico  to 
Denver  City,  Texas  (the  demonstration 
s^ment  terminates  near  Albuquerque, 
New  Mexico).  This  carbon  dioxide,  in 
turn,  is  then  used  for  tertiary  oil 
recovery  in  the  Denver  City  area.  This 
proposed  test  area  will  assess  the  risks 
surrounding  the  operation  of  a  30-inch, 
carbon  dioxide  pipeline  (and  related 
facilities)  at  pressures  between  1300  and 
2200  psig,  where  it  operates  in 
proximity  to  five  areas  with  small  and 
growing  residential  populations.  SPLC 
has  been  the  operator  of  the  pipeline 
since  its  construction  in  1983. 

For  the  test  area  included  in  the 
demonstration  program,  SPLC  proposes 
a  comprehensi  ve  risk  management 
program  that  will  assess  all  hazards  and 
risks  associated  with  operation  of  these 
pipelines. 

OPS  is  interested  in  entering  into 
consultations  with  SPLC  because  its  risk 
management  program  has  the  potential 
to: 
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•  Explore  resource  reallocatioB  from 
lower-risk  carbon  dioxide  pipeline  to 
higher-risk  ethylene; 

•  Evaluate  the  effect  on  public  safety 
and  environmental  protection  caused  by 
resource  reallocation  within  an 
individual  pipeline  system,  based  on 
the  constantly  changing  set  of  internal 
(i.e.  pressure)  and  external  (i.e. 
population)  conditions:  and 

•  Employ  the  risk  management 
communications  initiative  to  improve 
third-party  damage  prevention  and 
emergency  response  coordination. 

The  proposcKd  SPLC  demonstration 
project  also  has  the  potential  to  help 
OPS  examine  the  benefits  of  risk 
management  as  a  regulatory  alternative 
under  a  variety  of  conditions  because  of 
the  following  distinguishing  features: 

•  The  commodities  (ethylene  and 
carbon  dioxide); 

•  The  location  (the  demonstration 
sites  cross  several  southwestern  states, 
including  Colorado.  New  Mexico. 
Texas,  and  Louisiana); 

•  Technical/regulatory  issues  (SPLC 
is  considering  operating  a  section  of  the 
carbon  dioxide  pipeline  at  a  higher 
pressure  than  is  currently  allowed  by 
the  regulations);  and 

•  Policy  issues  (the  allocation  of 
resources  between  high  and  low  risk 
pipelines,  and  between  high  and  low 
risk  sections  on  the  same  pipeline). 

Fred  Fischer,  Manager,  Technical 
Operations  Support,  leads  SPLC's 
designated  Risk  Management  team  and 
serves  as  the  central  information  contact 
for  the  program.  He  can  be  reached  at 
Shell  Pipe  Line  Corporation,  Two  Shell 
Plaza.  P.O.  Box  2648,  Houston,  Texas. 
77252,  or  by  calling  713-241-0461. 

3.  Tennessee  Gas  Pipeline 
Corporation/East  Tennessee  Natuml 
Gas  Company  (Tennessee/Bast 
Tennessee):  Tennessee/East  Tennessee 
are  subsidiaries  of  El  Paso  Natural  Gas 
Company  of  Houston.  Texas.  Tennessee 
Gas  operates  a  total  of  14.574  miles  of 
both  onshore  and  ofkhore  pipeline. 
while  East  Tennessee  Natural  Gas 
operates  1,149  miles  of  onshore 
pipeline. 

Tennessee/East  Tennessee  proposes  to 
apply  a  risk  management  approach  to  its 
entire  system.  The  company  proposes 
modifying  or  eliminating  compressor 
station  relief  valve  testing  and 
inspection  under  certain  conditions, 
extending  from  18  months  to  24  months 
the  time  it  is  allowed  to  confirm  or 
revise  maximum  allowable  operating 
pressure  due  to  class  location  changes, 
reducing  the  inspection  fiBquency 
under  certain  conditions  of  certain 
emeigency  valves  and  regulators,  and 
using  new  design  criteria  for  increased 
system  efficiency.  : 


Tennessee/East  Tennessee  has  also 
specified  locations  in  western 
Pennsylvania,  central  Teimessee,  and 
offshore  Louisiana  where  it  proposes 
altering  maximum  allowable  operating 
pressure  to  suit  local  condidons. 

The  company  believes  superior  safety 
can  be  achieved  by  enhanced  damage 
prevention,  increased  patrolling,  the  use 
of  internal  inspection  tools,  and  the 
reallocation  of  funds  to  le-habilitation 
projects  on  its  higher  risk  pipeline 
semnents. 

OPS  is  interested  in  entering  into 
consultations  with  Tennessee/East 
Tennessee  because  its  risk  management 
program  has  the  potential  to: 

•  Provide  examples  of  data  collection 
and  analysis  tools  for  supporting  risk 
management;  and 

•  Provide  examples  of  how 
companies  can  use  risk  management  to 
re-allocate  resources  to  re-habilitation 
projects  and  other  high  value  safety 
activities. 

The  proposed  Tennessee/East 
Tennessee  demonstration  project  also 
has  the  potential  to  help  OPS  examine 
the  benefits  of  risk  management  as  a 
regulatory  alternative  under  a  variety  of 
conditions  because  of  the  following 
rfiBtingiii»hing  features: 

•  Consideration  of  woricer  safety  as 
well  as  public  safety  in  risk  assessment; 

•  Examination  of  the  risk  control 
potential  of  a  number  of  existing 
regulations; 

•  The  use  of  risk-based  arguments  for 
establishing  MAOP;  and 

•  The  breadth  of  the  demonstration 
site  (which  includes  four  OPS  regions: 
Southern,  Eastern.  Central,  and 
Southwest;  and  17  states). 

Tennessee/East  Tennessee's  risk 
management  program  coordinator  and 
point-of-contact  is  Daron  Moore.  He  can 
be  reached  at  Tennessee  Gas  Pipeline 
Company,  P.O.  Box  2511,  Houston,  TX. 
77252-2511.  or  by  calling  (713)  757- 
4023. 

Issued  in  Washington.  DC.  on  October  6, 
1997. 

Richard  B.  Feldar. 

Associate  Administrator  for  Pipelin^Safety. 
(FR  Doc  97-26916  Filed  10-9-97;  8:45  am] 
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of  exemption  under  49  CFR  1152    . 
Subpart  F — Exempt  Abandonments  to 
abandon  a  5.66-mile  line  of  railroad  on 
the  Fort  Fairfield  Branch  from  milepost 
F-13.00  to  the  end  of  the  branch  at 
milepost  F-18.66.  in  the  Town  of  Fort 
Fairfield,  in  Aroostook  County,  ME.  The 
line  traverses  United  States  Postal 
Service  Zip  Code  04742. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  iA  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(dKl)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.Co. — 
Abandonment — Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
finiancial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  November  9, 1997,  unless 
stajred  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  October  20, 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  October  30, 
1997,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Dodcat  Na  AB-77  (8ub-Na  10X)1 

Bangor  &  Aroostook  Railroad 
ConH>any— Abandonment  Exemption — 
In  Aroostook  County,  ME 

Bangor  &  Aroostook  Railroad 
Company  (Applicant)  has  filed  a  notice 


>  The  Boaid  will  gnat  a  stay  if  an  infoniMd 
dacision  on  environinental  issues  (whathar  raised 
l>y  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Urns.  5  I.CC.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

I  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  S900.  See  49  CFR  1002.2(0(25). 


Control  Unit,  1925  K  Street.  N.W.. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Sebastian  Ferrer, 
Esquire.  Gollatz,  Griffin  &  Ewing.  P.C, 
213  W.  Miner  Street,  P.  O.  Box  796, 
West  Chester.  PA  19381-0796. 

If  the  verified  notice  contains  hlse  at 
misleading  information,  the  exemption 
is  void  ab  initio.  ' 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effiects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  October  15,  1997. 
Interested  peraons  may  obtain  a  copy  of  - 
the  EA  by  writing  to  SEA  (Room  500. 
Sur&oe  Transportation  Board. 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  availabfe  to  the 
public. 

Enviromnental.  historic  preservation, 
pidilic  use,  or  trail  use/rail  hanking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decisicML 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  Applicant  shall  file  a 
notice  of  consummation  with  the  Board 
to  signify  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
the  line.  If  consummation  has  not  been 
effected  by  Applicant's  filing  of  a  notice 
of  consummation  by  October  10. 1998. 
and  there  are  no  le^  or  regulatory 
barriers  to  consummation,  the  authority 
'  to  abandon  will  automatically  expire. 

Decided:  October  6. 1997. 

By  the  Board,  David  M.  Konachnik, 
Director.  OfBce  of  Proceedings. 
VanMBA-WilUaBS. 
Secretary. 

[FR  Doc.  97-27026  Filed  10-«-97;  8:45  am) 
aajJNa  oooc  4ti»-oo-p 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-290  (Subtle.  ISIXfl 

Interstate  Railroad  Company- 
Abandonment  ExamptkNV— in  WIsa 
County,  VA 

Interstate  Railroad  Company 
(Int«state)  has  filed  a  notice  of 
exemption  imder  49  CFR  1152  Subpart 
F-^Exempt  Abandonments  to  abandon  a 
2.6-inile  line  of  its  railroad  between 
milepost  D-0.0  at  Dorchester  Jimction 
and  milepost  I>-2.6  at  Dorchester,  in 
Wise  County.  VA.  The  line  traverses 
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United  Sutes  Postal  Service  Zip  Code 
24293. 

iDterstate  has  certified  that:  (1)  No 
local  trafific  has  moved  over  the  line  for 
at  least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Sur&ce  Transportation  Board  (Board)  or 
with  any  U.S.  EHstrict  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co,— 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  afCected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  &)rmal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effisctive  on  November  9.  1997,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues.'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  October  20. 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  October  30. 
1997,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary.  Case 


■  The  Bowd  wiU  grant  •  ftay  if  an  infeniMd 
decMion  on  envtroomental  issues  (whathor  raised 
by  a  party  or  by  the  Board's  Section  of 
Bnvlcanmeotal  Analysis  in  its  independent 
in«at(%Mion)  cannot  be  made  before  the 
aseamplion's  effiictive  date.  See  Exemption  ofOml- 
of-Service  Rail  Unes.  5  I.C.C.2d  377  (1989).  Any 
sequest  for  a  sUy  should  be  filed  as  soon  as  poaaibie 
ao  that  the  Board  may  uke  appropriate  action  baface 
the  exemption's  affective  date. 

'Each  offer  of  financial  *ffitlanctt  must  be 
accompanied  by  the  filii^  fee.  which  cunently  is 
set  at  $900.  See  49  CFR  1002.2(fX25). 


Control  Unit.  1925  K  Street,  N.W., 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  James  R.  Paschall, 
General  Attorney.  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk.  VA  23510. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  vpid  ab  initio. 

Interstate  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  October  15,  1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transportation  Board. 
Washington,  DC  20423)  or  by  dalfing 
SEA.  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  Interstate  shall  file  a 
notice  of  consimmiation  with  the  Board 
to  signify  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
the  line.  If  consummation  has  not  been 
effected  by  Interstate's  filing  of  a  notice 
of  consummation  by  October  10. 1998. 
and  there  are  no  legial  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 
Decided:  October  6, 1997. 
By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  PrtKeedings. 
V«iieBA.WilUaiiii. 
Secretaiy. 
(FR  Doc  97-27027  Filed  10-9-97;  8:45  im] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advteory  Committae  on  FornMr 
Prisoners  of  War,  Notice  of  Charter 
Rftewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act,  as  amended 


(Public  Uw  92-463;  5  U.S.C.  App.),  that 
the  Department  of  Veterans  Affairs' 
Advisory  Committee  on  Former 
Prisoners  of  War  has  been  renewed  for 
a  2-year  period  beginning  September  30, 
1997,  throu^  September  30,  1999. 

Dated:  October  2, 1997. 

By  Direction  of  the  Secretary-Designate. 
Heyward  Bannister. 
Committee  Management  Officer. 
IFR  Doc.  97-26975  Filed  10-»-97: 8:45  am) 

BNJJNG  CODE  niO-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  the 
Readjustment  of  Veterans;  Notice  of 
Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act.  as  amended 
(Public  Law  92-463;  5  U.S.C.  App.),  that 
the  Advisory  Committee  on  the 
Readjustment  of  Veterans  has  been 
renewed  for  a  2-year  period  beginning 
August  29. 1997,  through  August  29, 
1999.  Congress  enacted  Public  Law  104- 
262,  Section  333,  in  October  1996, 
making  this  committee  statutory. 

Dated:  October  1, 1997. 

By  Direction  of  the  Secretary-Detignata. 
Heywani  Bannistar, 
Committee  Management  Officer. 
[FR  Doc.  97-26973  FUed  10-9-97;  8:45  amj 
BIUJNQ  COM  MSMM-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans;  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act,  as  amended 
(Public  Law  92-463;  5  U.S.C.  App.).  tiiat 
the  Department  of  Veterans  AfEairs' 
Advisory  Committee  on  Women 
Veterans  has  been  renewed  for  a  2-year 
period  beginning  September  26. 1997, 
through  September  26,  1999. 

Dated:  September  30, 1997. 

By  Direction  of  the  Secretary-Detignata. 
Heyward  Bannister, 
Committee  Management  Officer. 
(PR  Doc.  97-28974  FUed  10-9-97;  8:45  am) 
BNJJNQ  CODE  Saa^-M 


Corrections 


Faderal  Ragiiter 

Vol.  62.  No.  197 
Friday.  October  10.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
pubHshed  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documenta  and  appear  io 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  EDUCATION 

Notica  of  Proposed  Inforflnation 
CoUactkm  Requests 

Correction 

In  notice  dcxnunent  97-25158 
beginning  on  page  49672,  in  the  issue  of 
Tuesday,  September  23, 1997,  make  the 
fblloMring  correction: 

On  page  49672,  in  the  second  column, 
in  the  DATES  section,  in  the  last  two 
lines  of  that  section,  "(insert  the  60th 
day  after  publication  of  this  notice)" 
should  Esad  "November  24, 1997". 

■UWQ  CODE  1SO»«>-0 


DEPARTMENT  OF  JUSTICE 

Drug  Enfofcamsnt  Adflitinistratlon 

21CFR>art1310 

[DeA-186P} 

RM  1117-«a43 

Ustsd  Chamicais;  Proposad 
Estabiishmant  of  Thresholds  for  lodbw 
and  Hydrochloric  Gas  (Hydrogen 
ChlorMeGas) 

Correction 

In  proposed  rule  document  97-25362 
beginning  on  page  51072,  in  the  issue  of 
Tuesday,  September  30, 1997,  make  the 
following  correction: 

On  page  51073,  in  the  third  colum^, 
in  the  eighth  line  from  the  bottom,  "of 
should  read  "or". 

BtUMQCOOE  tMS-tl-O 


Friday 

October  10,  1997 


s       a 


Part  II 

Securities  and 

Exchange 

Commission 


Self-Regulatory  Organizations;  Notice  of 
Filing  of  a  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  inc.  ("NASD")  to  Proposed 
Changes  in  the  By-Laws  and  Restated 
Certificates  of  Incorporation  of  NASD, 
NASD  Regulation,  inc.,  The  Nasdaq  Stock 
IMarket,  Inc.,  and  the  Plan  of  Allocation 
and  Delegation  of  Functions  by  the 
NASD  to  Subsidiaries;  Notice 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PtotoMe  No.  34-99175;  FM*  No.  SR-NA80- 
97-711 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  a  Propcwed  Rule  Change  by 
ttw  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  to  Proposed 
Changes  in  ttie  By-I.3ws  and  Restated 
Certificates  of  Incorporation  of  the 
NASD,  NASD  Regulation,  Inc.,  The 
Nasdaq  Stock  Market,  inc.,  and  the 
Plan  of  Allocation  and  [>elegation  of 
Functions  by  the  NASD  to  Subsidiaries 

September  30. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"), '  notice  is  hereby  given  that  on 
September  19.  1997.  the  National 
Association  of  Securities  Dealers,  Inc. 
("AssociaUon"  or  "NASD")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  &om  interested  persons. 

L  Self-Regulatory  Organizadon's 
Slatemenl  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  filing  a  proposed  rule 
change  to  amend:  (1)  The  By-Laws  of 
the  NASD;  (2)  die  By-Laws  of  NASD 
Regulation,  Inc.  ("NASD  Regulation"); 
(3)  the  By-Laws  of  The  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq");  (4)  the  Plan  of 
Allocation  and  Delegation  of  Functions 
By  NASD  to  Subsidiaries  ("Delegation 
Plan");  and  (5)  the  Restated  Certificates 
of  Incorporation  for  the  three 
corporations.  Attachment  A  is  the  text 
of  the  proposed  rule  change.  Prop>osed 
new  language  is  italicized;  proposed 
deletions  are  in  brackets. 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


'15U.S.C.  S78s(bKl). 

'On  September  29.  1997.  the  NASD  Bled  a 
technical  amendmaal  to  the  proposed  rule  rh«i^%. 
the  substance  of  which  is  included  in  this  notice. 
See  letter  from  T.  Grant  Callwy.  General  Counsel. 
NASD,  to  Katharine  A.  England.  Assistant  Director. 
Oivicion  of  Market  Regulation.  Conunission.  On 
September  30.  1997.  the  filing  was  further  amended 
by  the  NASD  to  correct  non-substantive 
typographical  errors.  Meeting  between  Mary 
Dunbar.  Office  of  General  Counsel.  NASD 
Regulation  and  Mandy  S.  Cohen.  Division  of  Market 
Regulation.  Conunission. 


Statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statu  tory  Basis  for.  the  Proposed  Rule  " 
Change 

1.  Purpose 

a.  Introduction:  The  purpose  of  the 
proposed  rule  change  is  to  provide  for 
a  more  efficient  and  effective  corporate 
structure  for  the  Association,  to  conform 
the  Association's  corporate  documents 
to  the  recently  amended  Code  of 
Procedure  (Rule  9000  Series)  and 
membership  procedures  (Rule  1010 
Series),  and  to  make  the  Associatiofl't 
corporate  documents  more  omsistent 
with  one  another. '  In  particular,  the 
proposed  corporate  structure  is 
designed  to  streamline  the  decision 
making  prTx:ess  to  be  more  responsive  to 
investor  interests,  improve 
commimication  among  Board  members 
and  the  stafi'.  enable  the  Association  to 
act  quickly  and  decisively  when 
necessary,  and  preserve  the  principles 
set  forth  in  the  September  15, 1995 
Report  of  the  NASD  Select  Committee 
on  Structure  and  Governance  To  The 
NASD  Board  of  Governors  ("Select 
Committee  Report"). 

Portions  (JT  the  proposed  nde  change 
set  forth  in  this  rule  filing  were 
previously  submitted  and  noticed  in  the 
Federal  Register  in  SR-NASD-96-20,  * 
SR-NASD-96-29.'  and  SR-NASD-97- 
28.  *  No  comments  were  received  on 
those  parts  of  these  rule  filings 
concerning  the  Association's  corporate 
documents  and  the  Delegation  Plan.  ^ 
The  Association  believes  that  the 
changes  to  its  corporate  structure  would 
be  better  imderstood  if  all  changes  to 
these  docmnents  were  included  in  one 
rule  filing.  Therefore,  the  Association 


withdrew  its  request  for  approval  of  the 
portion  of  the  proposed  rule  change 
relating  to  the  Association's  corporate 
documents  and  the  Delegation  Plan  set 
forth  in  SR-NASD-97-28  and  included 
all  proposed  changes  to  its  corporate 
documents  and  the  Delegation  Plan  in 
this  nde  filing.  *  In  the  description  of 
the  proposed  rule  change  for  each 
document  below,  the  Association  has 
identified  the  rule  changes  that  are 
proposed  for  the  first  time  in  this  rule 
filing. 

To  achieve  the  corporate  objectives 
set  forth  above,  the  Association 
proposes  to  retain  the  current  three 
corporation  structure,  but  reduce  the 
ovetftall  niunber  of  board  members  for 
the  three  corporations  and  create  a  new 
board  structure,  with  both  the  Nasdaq 
and  NASD  Regulation  Boards  of 
Directors  shrinking  in  size  and 
becoming  part  of  an  expanded  NASD 
Board  of  Governors.'  As  a  result,  the 
Association  woidd  reduce  the  overall 
niunber  of  board  members  from  49  to 
27,  reduce  the  nimiber  of  board 
meetings  from  17  to  seven,  reduce  the 
nimiber  of  board  committees  fitim  nine 
to  five,  and  replace  two  subsidiary 
board  executive  committees  with  one 
parent  board  executive  committee.'" 

The  NASD  Board  would  consist  of  21 
to  27  Governors  and  include  a  nucleus 
of  Governors  who  would  not  serve  as 
directors  on  either  subsidiary  board. 
The  subsidiary  boards  each  would  have 
five  to  eight  Directors,  each  of  whom 
would  be  NASD  Governors.  The  number 
of  directors  on  each  subsidiary  board 
would  be  equal,  thereby  enabling  the 
nucleus  of  individuals  who  served  only 
as  NASD  Governors  to  perform  a  tie- 
breaking  fimction  on  the  parent  board. 

The  NASD  Board,  while  remaining 
tdtimately  responsible  for  the  actions  of 
its  subsicliaries,  would  also  retain  its 
cxutent  authority  to  review  and  ratify  or 
reject  certain  actions  of  the  subsidiaries, 
although  the  process  of  exercising  this 
authority  would  be  expedited  by 
transferring  certain  functions  to  new 


'All  references  to  "Rule"  followed  by  a  four-digit 
number  in  this  rule  filing  are  references  to  one  or 
more  Rules  of  the  Association,  as  defined  in  NASD 
By-Law*.  Article  I.  Definitions. 

'Securitias  Exchange  Act  Release  No.  37282  (June 
6.  1996).  61  FR  29777  (June  12.  1996).  as  amended. 

'Securities  Exchange  Act  Release  No.  37425  (July 
11. 1996).  61  FR  37518  Ouly  18.  1996).  as  amended. 

^Securities  Exchange  Act  Release  No.  38S4S 
(April  24.  1997)  62  FR  25226  (May  8. 1987).  as 
amended. 

'SR-NASD-96-20  and  SR-NASD-96-29  include 
temporary  approvals  of  the  corporate  governance 
documents  and  the  Delegation  Plan,  respectively. 
Upon  approval  of  this  rule  filing,  temporary 
approval  of  96-20  and  96-29  will  be  raadnded. 


*  See  letter  from  Alden  S.  Adkins,  General 
Counsel.  NASD  Regulation,  to  Katherine  A. 
England.  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  dated  July  11.  1997 
(Amendment  No.  3  to  SR-NASD-97-28). 

» Currently,  the  NASD  Board  has  11  Govamon. 
the  NASD  Regulation  Board  has  24  Directors,  and 
the  Nasdaq  Board  has  14  Directors.  The  Board  of 
Covemofs  of  the  NASD  is  referred  to  herein  as  the 
NASD  Board,  and  the  Boards  of  Directors  of  NASD 
Regulation  and  Nasdaq  are  referred  to  hoein  as  the 
NASD  Regulation  Board  and  the  Nasdaq  Board, 
respectively. 

"As  explained  below,  the  by-laws  of  each 
subsidiary  would  continue  to  authorize  its  board  to 
appoint  executive  and  finance  committees,  but  the 
Association  does  not  anticipate  that  the  subsidiary 
boards  will  find  it  necessary  to  continue  to  appoint 
such  committees. 
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entities  under  each  subsidiary  board 
and  changing  several  meeting 
schedules.  First,  the  Association 
proposes  to  transfer  the  functions  of  the 
National  Business  Conduct  Committee, 
a  committee  of  the  NASD  Regulation 
Board  composed  entirely  of  Directors,  to 
a  new  entity,  the  National  Adjudicatory 
Council. ' '  The  National  Adjudicatory 
Coimcil  would  be  appointed  by  the 
NASD  Regulation  Board,  after 
nomination  by  the  National  Nominating 
Committee.  Similariy,  the  Association 
proposes  to  transfer  the  fimctions  of  the 
Nasdaq  Listing  and  Hearing  Review 
Committee  to  a  new  Nasdaq  Listing  and 
Hearing  Review  Coimcil  ("Listing 
Coimcir').'2  Listing  Coimcil  members 
would  be  appointed  by  the  Nasdaq 
Board.  Except  for  the  Chair  of~National 
Adjudicatory  Council,  members  of  the 
councils  would  not  serve  on  any  of  the 
Associatitm's  boards. 

These  new  councils  would  meet  at 
least  15  days  before  the  subsidiary 
boards  and  generally  would  provide 
written  reports  of  their  decisions  to  their 
respective  boards  not  later  than  15  days 
before  the  subsidiary  board  meetings. 
The  subsidiary  board  meetings  then 
would  be  scheduled  to  occur  one  day 
before  the  meetings  of  the  NASD 
Board. '3  Although  matters  delegated  to 
each  subsidiary  would,  as  a  matter  of 
general  practice,  be  considered  by  the 
subsidiary  boards  before  proceeding  to 
the  NASD  Board,  the  time  required  for 
final  disposition  would  be  significantiy 
reduced  by  th6se  structural  and 
scheduling  changes.  Under  the  current 
structure  and  meeting  schedide,  the 
subsidiaries  may  have  to  delay  issuing 
disciplinary,  listing,  and  other  decisions 
and  filing  rule  proposals  with  the 
Commission  until  a  parent  board 
meeting  is  held,  which  may  occur 
several  weeks  after  the  sufa«idiary  board 
takes  action.  Such  delay  would  be 
eliminated  by  the  new  corporate 
structure  antl  meeting  schedule; 

In  addition  to  compressing  the  time 
between  subsidiary  and  parent  board 
meetings,  the  proposed  structural 
refinements  would  facilitate  other 
efficiencies  because  members  of  the 
revamped  subsidiary  boards  would 
constitute  a  subset  of  NASD  Board 
members.  For  example,  an  NASD 
Regulation  rule  amendment  that 
warrants  consideration  by  the  NASD 
Board  could  be  taken  direcUy  to  the 
NASD  Board  for  action,  thereby 


••  See  ptopoaed  Article  V  of  the  NASO  Regulation 
By-Laws. 

"  Sue  propoaed  Article  V  of  the  Nasdaq  By-La«rs. 

»  Amendments  to  the  Association's  Code  of 
ftocadure  and  other  rules  that  contain  NASD  Board 
call-out  authority  will  be  propoaed  in  a  separate 
rule  filing. 


avoidin^he  need  for  duplicative 
discussions  of  the  same  matter.  The 
same  would  be  true  of  rule  amendments 
as  to  which  NASD  Board  review  is 
mandatory  under  the  IDelegation  Plan. 
Thus,  action  on  significant  or 
controversial  matters  could  be 
accomplished  in  one  step,  rather  than 
the  two  steps  that  are  currenUy 
required.  Furthermore,  because  the 
Directors  of  both  subsidiary  boards 
would  be  Governors  of  the  NASD  Board, 
the  consideration  of  matters  at  the 
NASD  Board  level  always  would  have 
the  benefit  of  subsidiary  board 
participation. 

To  further  expedite  decision-making, 
the  NASD  Beard  would  be  specifically 
authorized  by  the  Delegation  Plan  to 
take  action  on  its  own  initiative.  Thus, 
subsidiary  board  action  on  a  matter 
within  its  sphere  of  delegated  authority 
would  not  be  a  prerequisite  to  action  l^ 
the  NASD  Board.  Ratiier.  the  NASD 
Board  would  be  authorized  to  take 
action  ab  initio.** 

The  Association  believes  that  these 
changes  are  consistent  with  the  core 
principles  of  corporate  governance 
outlined  in  the  Select  Committee  Report 
and  the  November  1995  Select 
Committee  on  Structure  and 
Governance — Staff  Implementation  Plan 
("Staff  Implementation  Plan").  The 
principles  of  the  Select  Committee 
Report  and  the  Staff  Implementation 
Plan  include  maintaining  a  balanced 
governance  structure,  an  independent 
corporate  structure,  an  independent  and 
autonomous  operating  structure,  and  a 
clear  and  distinct  role  for  each 
corporation.  The  proposed  rule  change 
maintains  a  balanced  governance 
structure  by  providing  for  diversity 
among  Industry  Governors  and 
Directors;  providing  for  a  majority  of 
Non-Industry  Governors  on  the  parent 
board,  including  at  least  five  Public 
Governors;  and  providing  for  at  least  50 
percent  Non-Industry  and  Public 
Directors  on  the  board  of  directors  of 
each  subsidiary.  Maintaining  two 
separate,  wholly  owned  subsidiaries 
with  their  own  Presidents  ensures  that 
independent  corporate  structures 
continue  to  exist  Preserving  separate 
and  independent  professional  staffs  and 
substantial  deference  to  the  subsidiaries 
in  their  areas  of  jurisdiction  reinforces 
an  independent  and  autonomous 
operating  structure.  Finally,  each 
corporation  retains  its  clear  and  distinct 
role  under  the  proposed  rule  change: 
The  NASD  continues  to  resolve  conflicts 
between  the  subsidiaries  and  retain 
ultimate  responsibility  for  statutory 
obligations,  including  its 


responsibilities  as  a  self-regulatory 
organization;  NASD  Regulation 
continues  to  perform  the  day-to-day 
regulation  of  brokers  and  dealers  and  to 
supervise  surveillance  of  Nasdaq  and 
other  OTC  markets;  and  Nasdaq 
continues  to  own  and  operate  The 
Nasdaq  Stock  Market  and  develop  and 
implement  rules  governing  that  market 

The  proposed  corporate  structure  also 
is  consistent  with  the  Undertakings  set 
forth  in  the  Association's  August  8, 
1996,  setUement  with  the 
Commission.'^  Specifically,  the 
proposed  rule  changes  comport  wiA  the 
requirements  for  balancing  the 
Association's  boards  and  committees,'* 
placing  primary  day-to-day 
respoosibility  for  regulatory  mattecs 
with  NASO  Regulation,'^  providing  for 
the  autonomy  and  independence  of  the 
regulatory  staff  of  the  NASD  and  its 
subsidiaries,"  and  ensuring  the 
existence  of  a  substantial,  independent 
internal  audit  staff  that  reports  directly 
to  an  audit  committee  of  the  NASD 
Board." 

b.  Proposed  Changes  to  NASD  By- 
Laws:  The  expanded  NASD  Board 
wcnild  function  much  as  it  does  today, 
with  ultimate  zes[>onsibility  for  the 
regulatory  and  market  operation 
functions  delegated  to  the  subsidiary 
boards.  Substantive  changes  to  the 
NASD  By-Laws  are  set  forth  below.  Key 
changes  related  to  the  corporate 
restructuring  are  found  in  proposed 
Article  Vn,  Sections  4,  5,  9, 18.  and  13; 
Article  DC,  Sections  4  through  6;  Article 
XV,  Section  4(b);  Article  XVI,  Section  1; 
and  Articles  XX  aiHl  XXI.  Stylistic 
changes  and  other  minor,  non- 
substantive changes  are  not  described.^ 

Proposed  Article  I.  Definitions 

Tlie  Association  proposes  several 
substantive  amendments  to  Article  I. 
which  sets  forth  definitions  for  the 
NASD  By-Laws.  First,  the  Association 
proposes  to  move  the  following        > 


"  Securities  Exchange  Act  Release  No.  37538 
(August  8. 1996),  62  SEC  Docket  1346.  Ord« 
Instituting  Public  Proceedings  Pursuant  to  Section 
190iXl)  of  the  Securities  Exchange  Act  of  1934. 
Making  Findings  and  Imposing  Remedial  Sanctions, 
In  the  Matter  of  NationaJ  Association  of  Securities 
Dealers.  Iitc..  Administistiva  Proceeding  File  No.  3- 
9056  (the  "Order"). 

'»  See  Proposed  NASD  By-Laws  Article  Vn. 
Section  4  and  Article  IX;  Propoaed  NASD 
Regulation  By-Laws  Article  IV:  Proposed  Nasdeq 
By-Laws  ArUde  IV;  Delegation  Plan  LC.  aC 

"  See  Propoaed  Delegation  Plan  ILA.1. 

>*Id. 

••See  propoaed  NASD  By-Laws  Article  DC. 
SectioDS. 

»A1I  refarences  to  Articles  or  Sections  in  this 
aectioo  "b"  lefsr  to  the  NASD  By-Laws,  unless 


•See  Propoaed  Delegation  Plan  LB.11. 
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definitions  from  the  Delegation  Plan  2< 
to  the  appropriate  corporate  by-laws: 
"Indus^  Director";  "hidustry 
Governor"  or  "Industry  committee 
member";  "National  Nominating 
Committee";  "Non-Industry  Director"; 
"Non-Industzy  Governor"  or  "Non- . 
Industry  committee  member";  "Public 
Director";  "Public  Governor"  or  "Public 
committee  member"."  Related, 
substantive  provisions  of  the  Delegation 
Plan  also  would  be  moved  to  the  By- 
Laws  of  the  appropriate  corporate 
entity. 

The  Association  also  is  proposing 
certain  refinements  to  the  NASD  By- 
Laws*  definitions  of  "Industry 
Governor".  "Industry  committee 
member".  "Non-Industry  Governor", 
and  "Non-Indiistry  committee  member". 
Specifically,  the  Association  propoees  to 
exclude  from  the  d^nition  of  Industry 
Governor  or  committee  member  a 
person  who  is  or  was  an  outside  director 
of  a  broker  or  a  dealer  or  a  director  not 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer.  The  Association 
pnpoaas  to  Include  in  the  definition  of 
btdustry  Governor.  Director  and 
Committee  member  a  Governor, 
Director,  or  committee  member  who  (1) 
is  an  emplo3ree  of  an  entity  that  owns 
more  than  ten  percent  of  the  equity  of 
a  broker  or  dealer,  and  the  broker  or 
dealer  accounts  for  more  than  five 
percent  of  the  gross  revenues  received 
by  the  consolidated  entity;  (2)  owns 
more  than  five  percent  of  the  equity 
securities  of  any  broker  or  dealer,  whose 
investments  in  brokers  or  dealers  exceed 
ten  percent  of  his  or  her  net  worth,  or 
whoae  ownership  interest  otherwise 
permits  him  or  her  to  be  engaged  in  the 
day-to-day  management  of  a  broker  or 
dealer.  (3)  provides  professional 
services  to  brokers  or  dealers,  and  such 
services  constitute  20  percent  or  more  of 
the  professional  revenues  received  by 
the  Governor  or  committee  member  or 
20  percent  or  more  of  the  gross.revenues 
received  by  the  Governor's  or  committee 
member's  firm  or  partnership;  or  (4) 
provides  professional  s    vices  to  a 
director,  officer,  or  employee  of  a 
broker,  dealer,  or  corporation  that  owns 
50  percent  or  more  of  the  voting  stock 
of  a  broker  or  dealer,  and  such  services 
relate  to  the  director's,  officer's,  or 
employee's  professional  capacity  and 
constitute  20  pocent  or  more  of  the 
professional  revenues  received  by  the 
Governor  or  committee  member  or  20 
percent  or  more  of  the  gross  revenues 
received  by  the  Governor's  or  committee 
member's  finn  Cft  partnership. 
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The  Association  proposes  to  dblete 
from  the  definition  of  Non-Industry 
Governor  or  committee  member  specific 
refisrences  to  (1)  persons  affiliated  with 
brokers  and  dealers  that  operate  solely 
to  assist  the  securities-related  activities 
of  the  business  of  non-member  affiliates, 
such  as  a  broker  or  dealer  established  to 
distribute  an  affiliate's  securities  which 
are  issued  on  a  continuous  or  regular 
basis,  or  process  the  limited  buy  and 
sell  orders  of  the  shares  of  employee 
owners  of  the  affiliate;  and  (2) 
employees  of  an  entity  that  is  affiliated 
widi  a  broker  or  dealer  that  does  not 
account  for  a  material  portion  of  the 
revenues  of  the  consolidated  entity,  and 
who  are  primarily  engaged  in  the 
business  of  the  non-member  entity.  The 
Association  believes  that  any  person 
engaged  in  the  day-to-day  management 
of  any  broker  or  dealer,  including  a 
Unrited  purpose  brakw  or  dealer,  should 
be  considered  an  Industry  Governor  or 
committee  member. 

Parallel  amendments  are  proposed  for 
the  definitions  of  "Non-Industry 
Director"  or  "Non-Industry  member"  at 
the  subsidiary  level. 

Second,  the  Association  proposes  to 
amend  the  term  "person  associated  with 
a  member"  by  adding  a  clause  to  clarify 
that  the  term  includes  any  natural 
person  registered  under  the  Rules  of  the 
Association.  The  impetus  for  the 
proposed  change  is  Siade  versus 
Metropolitan  Life  Ins.  Co.^^  Slade 
involved  a  former  registered 
representative  who  sued  his  former 
employer,  an  NASD  member,  for 
wrongful  termination.  The  member  filed 
a  motion  to  compel  arbitration  of  the 
dispute.  The  member  argued  that 
because  the  former  employee  had  signed 
a  Form  U-4,  Uniform  Application  for 
Securities  Industry  Registration  or 
Transfar,  and  had  become  registered 
with  the  firm,  he  was  subject  to  the 
provision  of  the  Form  U-4  that  requires 
arbitration  of  employment-related 
disputes.  The  former  employee  argued 
that  although  he  signed  the  Form  U-4, 
he  never  conducted  any  securities 
activities  and  never  acted  as  an 
associated  person  of  the  member.  The 
lower  court  ruled  that  the  former 
employee  was  not  required  to  arbitrate 
this  dispute.  The  court  held  that  the 
NASD's  definition  of  associated  person 
in  Article  l(q)  of  its  By-Laws  used  the 
words  "engaged"  in  the  member's 
investment  banking  and  securities 
business,  and  because  the  former 
employee  was  not  "engaged"  in  such 


business,  he  was  not  covered  by  the 
definition  of  associated  person.  The 
court  also  noted  that  the  former 
employee's  job  responsibilities  were  not 
among  those  listed  by  the  associated 
person  definition  in  the  By-Laws.  The 
member  appealed  this  ruling  and  in 
September  1996,  the  Supreme  Court, 
Appellate  Division,  affinned  the  lower 
court  ruling."  The  New  York  Court  of 
Appeals  denied  the  member's  request  to 
review  the  September  1996  ruling." 

S/ade  suggests  that  any  person  whose 
job  title  or  position  is  not  specifically 
identified  in  the  By-Laws'  definition  ot 
associated  person  would  not«be 
considered  an  associated  person  if  he  or 
she  were  not  deemed  to  be  "engaged"  in 
the  member's  securities  business.  The 
same  result  might  hold  even  for  persons 
who  are  registered  with  a  member  firm 
pursuant  to  NASD  Rules.  To  avoid  this 
result,  the  NASD  proposes  to  amend  the 
•  definition  of  associated  person  to  clarify 
that  all  registered  persons  are  associated 
persons,  regardless  of  whether  they 
would  be  deemed  to  be  engaged  in  the 
securities  business.^ 

Third,  the  Association  proposes  to 
delete  the  definition  "rules  of  the 
Corporation"  to  avoid  confusion  with 
the  more  commonly  used,  but 
differently  defined  term,  "Rules  of  the 
Association"."  The  term  "rules  of  the 
Corporation"  currently  is  used  to  refer 
collectively  to  the  NASD  Certificate  of 
Incorporation,  the  NASD  By-Laws,  and 
the  Rules  of  the  Association.  Given  the 
restructuring  of  the  NASD  into  three 
legal  entities,  such  a  collective  term  for 
all  of  the  corporate  documents  pf  the 
Association  would  not  be  usefol.  Thus, 
under  the  proposed  nile  change,  where 
a  particular  provision  must  be 
consistent  with  a  particular  corporate  - 
document,  that  document  is  specified. 
Similarly,  the  Association  also  proposes 
to  delete  the  definitions  of  "Boards"  and 
"Corporations"  and  instead  refer  to  each 
corporate  entity  specifically  where 
intended.2s  The  term  "Rules  of  the 
Association"  or  "Rules"  is  defined  to 
mean  the  numbered  rules  set  forth  in 
the  NASD  Manual  begiiming  with  the 
Rule  0100  Series,  as  adopted  by  the 
NASD  Board  pursuant  to  the  NASD  By- 
Laws,  as  amended  or  supplemented.  A 
cross-reference  from  the  Rules  of  the 


"  Sm  Oai4«Mtoa  PUd.  LA.  and  LC 

"  See  propoMd  NASD  By-Lnra  Aitide  Kn). 

(o)Jbb).  (cc).  (dd).  (fiL  and  (n). 


" Index  No.  n768a/M.  Oaciaiaa  and  Okdw  of 
April  9.  1996  (Sup.  Ct.  N.Y.  Ca).  affd.  231  AJX2d 
487  (N.Y.  1996).  appeal  denied.  676  N.£.2d  500 
<N.Y.  1996). 


>*231AJ).2dal467. 

»676NX2datS0a 

"See  propcwad  NASD  By-Laws  Articia  I. 
"Definitions";  proposed  NASD  Regulation  By-Lawa 
Aitida  L  "Dafinitioos":  and  proposed  Nasdaq  By- 
Laws  Article  I.  "Definitions". 

'^SeeCturent  NASD  By-Uws  Article  I(v). 

"See Current  NASD  By-Laws  Article  I  (d)  and 

{in- 
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Association  deferring  to  the  NASD  By- 
Laws  is  included  in  Rule  0121. 

Finally,  the  following  definitions  are 
added  or  amended  to  reflect  drafting 
conventions  adopted  to  reflect  the  three 
corporation  structure  or  other  drafting 
conventions.  Those  definitions  are: 
"Board":  "branch  office";  "day";     ~ 
"dealer";  "Delegation  Plan";  "district": 
"member";  "municipal  securities 
dealer";  "NASD";  "Nasdaq";  "Nasdaq 
Board":  "Nasdaq  Listing  and  Hearing 
Review  Council";  "NASD  Regulation"; 
"NASD  Regulation  Board";  and 
"National  Adjudicatory  C:ouncil".» 
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Proposed  Article  D.  Offices 

The  Association  proposes  to  add  a 
new  Article  II  "Offices"  that  states  the 
location  of  the  registered  corporate 
office  of  the  NASD.  This  change  makes 
the  NASD  By-Laws  consistent  with  the 
NASD  Regulation  and  Nasdaq  By-Laws, 
whidi  both  include  such  a  provision. 

Proposed  Article  HI.  Qualifications  of 
Members  and  Associated  Persons 

Cinrent  Article  n,  "Qualifications  of 
Members  and  Associated  Persons",  is 
renumbered  as  proposed  Article  in.  The 
Association  proposes  to  conform 
Section  3,  which  addresses  ineligibility 
of  certain  persons  for  membership  or 
association,  to  the  Rule  9520  Series, 
which  sets  forth  rules  for  the 
Association's  eligibility  proceedings. 
Specifically,  the  Association  proposes  to 
amend  Section  3(d)  to  clarify  that 
members  may  use  eligibilify 
proceedings  to  obtain  relief  frt)m  the 
Association's  eligibility  requirements, 
e.g.,  to  resolve  a  statutory 
disqualification  problem.  As  written, 
current  Section  3(d)  could  be  read  to 
suggest  that  a  broker  or  dealer  seeking 
admission  to  the  Association  could  use 
such  proceedings  to  obtain  relief  fitjm 
eligibility  requirements  as  a  means  of 
gaining  admission  to  the  Association. 
That  is  not  the  Association's  practice  or 
the  intent  of  the  provision,  and  Section 
3(d)  is  amended  to  remove  this  potential 
ambiguity.  ■  . , 

The  A^ociation  proposes  to  delete 
Section  3(d)(2),  which  addresses  the 
status  of  members  or  persons  engaged  in 
eligibility  proceedings,  because  that 
subject  is  addressed  in  the  Rule  9520 
Series.  This  change  does  not  result  in  a 
substantive  change  in  the  Association's 
practice.  Siiecifically,  if  a  person  is 
already  associated  with  a  member  at  the 
time  a  statutory  disqualification  is 
discovered,  the  person  may  remain 
associated  with  the  member  until  final 


action  is  taken  under  the  Rules  of  the 
Association.  If  the  person  is  a 
prospective  employee,  the  person  may 
not  become  associated  with  the  member 
until  the  Association  takes  final  action 
under  the  Rule  9520  Series. 

The  Association  proposes  to  add  a 
new  Section  3(g)  to  clarify  that  the 
Board  may  delegate  its  authority  under 
Section  3  in  a  manner  not  inconsistent 
%vith  the  Delegation  Plan. 

Finally,  the  Association  proposes  to 
amend  Section  4(h)  to  conform  it  to  the 
Act. 

Proposed  Article  IV.  Membership 

Current  Article  m.  Membership,  is 
renumbered  as  proposed  Article  IV.  The 
Association  proposes  to  delete  Section 
1(a)(3),  whidi  requires  members  to 
release  the  Association  from  liability 
except  for  willful  malfeasance.**  The 
Association  also  proposes  to  conform 
Section  7  to  changes  in  the  Rule  1010 
Series,  which  sets  forth  procedures  for 
membership  applications  and  changes 
in  a  member's  ownership  or  operations. 

Proposed  Article  V.  Roistered 
Representatives  and  AMociated  Persons 

Current  Article  FV,  "Registered 
Representetives  and  Associated 
Persons",  is  renumbered  as  proposed 
Article  V.  The  Association  proposes  to 
delete  current  Section  2(aH2),  which 
requires  registered  representetives  to 
release  the  Association  from  liability 
except  for  willfid  malfeasance.^' 

Proposed  Article  VI.  Dues,  Assessments, 
and  Other  Charges 

Current  Article  V.  "Dues. 
Assessments,  and  GKher  Charges",  is 
renumbered  as  proposed  Article  VI.  The 
Association  proposes  to  add  a  new 
Section  5  that  stetes  that  the  NASD  may 
delegate  its  authority  regarding  dues, 
assessments,  and  other  charges  in  a 
manner  not  inconsistent  with  the 
Delegation  Plan. 

Proposed  Article  VH.  Board  of 
Governors 

Currant  Article  VI,  "Board  of 
Governors",  is  renumbered  as  proposed 
Article  Vn.  The  Association  proposes  to 
amend  Section  1(c)  to  clarify  the  Board's 
authority  to  delegate  its  powers. 
Specifically,  the  Association  proposes  to 
amend  Section  1(c)  to  provide  that  to 
the  fiiUest  extent  permitted  by 
applicable  law,  the  Resteted  Certificate 
of  Incorporation,  and  the  By-Laws,  the 
NASD  may  delegate  any  power  of  the 
NASD  or  its  Boaird  of  Governors  to  a 


committee  appointed  pursuant  to 
proposed  Article  DC,  Section  1 .  the 
NASD  Regulation  Board,  the  Nasdaq 
Board,  or  NASD  staff  in  a  manner  not 
inconsistent  vdth  the  Delegation  Plan. 
The  Association  proposes  to  add 
parallel  provisions  to  the  NASD 
Regulation  By-Laws  and  the  Nasdaq  By- 
Laws.  ^^ 

The  Association  proposes  to  amend 
Section  2.  Proposed  Section  2 
authorizes  the  Board  to  cancel  or 
suspraid  the  membership  of  a  member    < 
or  suspend  the  association  of  a  person 
associated  with  a  member  for  failure  to 
provide  requested  information.  The 
proposed  amendment  provides  for 
reinstetement  pursuant  to  the  Rules  of 
the  Association.^}  The  Association  also 
proposes  to  delete  the  delegation  to  the 
Chief  Executive  Officer  and  replace  it 
with  a  delegation  provision  consistent 
with  other  provisions  set  forth  in  the 
proposed  NASD  By-Laws.  Specifically, 
the  Association  proposes  that  the  Board 
be  permitted  to  delegate  its  authority 
under  this  Section  in  a  manner  not 
inconsistent  with  tiie  Delegation  Plan 
and  otherwise  in  accordance  with  the 
Rules  of  the  Association. 

The  Association  proposes  to  amend 
Section  4,  which  addresses  the 
composition  and  qualifications  of  the 
Board,  to  conform  to  the  new  corporate 
structure.  Under  the  proposed  rule 
change,  the  NASD  Board  would  consist 
of  the  Chief  Executive  Officer  and  the 
Chief  Operating  Officer  of  the  NASD, 
the  Presidents  of  NASD  Regulation  and 
Nasdaq,  the  Chair  of  the  National 
Adjudicatory  Council,^  and  at  least  18 
and  not  more  than  22  Governors  elected 
by  the  members  of  the  NASD.  Thus,  the 
By-Laws  would  authorize  a  Board  at  21 
to  27  Governors  in  total.  Proposed 
Section  4(a)  further  provides  that  the 
Governors  elected  by  tiie  members 
would  include  a  representetive  of  an 
issuer  of  investment  company  shares  or 
an  affiliate  of  sudh  an  issuer,  a 
representetive  of  an  insurance  company, 
and  a  Nasdaq  issuer.  A  majority  of  the 
Governors  would  be  Non-Industry 
Governors,  and  the  Non-Industry 
Governors  would  inchide  five  or  six 
Public  Governors,  depending  on  the  size 
of  the  Board.  Section  4(b)  is  amended  to 
prohibit  the  Chair  of  the  National 


"See  proposed  NASD  By-Laws  Article  I  (c).  (d). 
(gj.  (h).  (i).  (i).  (q).  (t).  (u).  (v).  (w).  (x).  (y).  (x).  and 
(•■)- 


MThis  proposed  deletion  was  not  included  in 
SR-NASD-97-2a 

'■  This  proposed  deletion  was  not  included  in 
SR-NASD-a7-28. 


"  See  proposed  NASD  Regulation  By-Laws 
Article  IV,  Sectioo  4.1  and  proposed  Nasdaq  Article 
IV,  Section  4.1.  respectively. 

»  See.  e^  Rules  8225  and  9S16. 

>*The  National  Adjudicatory  Council  is  a  new 
entity  thai  would  be  appointed  by  the  NASD 
Regulation  Board  and  assume  the  respooaibilitiea  of 
the  National  Business  Conduct  Conunittee.  A  mora 
detailed  discussion  of  the  National  Adtudicatory 
Council's  role  and  responsibilities  is  included 
below  in  the  description  of  proposed  Article  V  of 
tlie  NASD  Regulation  By-Laws. 
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Adjudicatory  Council  from  senring  as 
Chair  of  the  Board.  The  Association 
believes  that  the  responsibilities  of  each 
chairmanship  require  the  attention  of 
one  individual. 

Section  5.  "Term  of  Office  of 
Governors",  is  amended  to  reflect  tfie 
Board  structure.  Under  proposed 
Section  5,  the  Chief  Executive  Officer 
and  the  Chief  Operating  Officer  of  the 
NASD  and  the  Presidents  of  NASO 
Regulation  and  Nasdaq  would  serve  as 
Governors  until  a  successor  was 
selected,  or  until  death,  resignation,  or 
removal.  The  Chair  of  the  National 
Adjudicatory  Council  would  serve  as  a 
Governor  for  a  term  of  one  year,  and 
generally  could  not  serve  more  than  two 
consecutive  terms."  However,  proposed 
Section  5  provides  that  a  former  Chair 
of  the  National  Adjudicatory  Council 
could  serve  as  a  Governor  elected  by  the 
members  of  the  NASD.  The  Governors 
elected  by  the  members  of  the  NASD 
would  be  divided  intq  three  classes  and 
serve  three-year  terms.  Such  Governors 
generally  could  not  serve  more  than  two 
consecutive  terms. 

The  Association  proposes  to  add  a 
new  Section  6,  "Disqualification", 
which  addresses  the  disqualification  of 
a  Board  member.  Proposed  Section  6 
states  that  a  Governor's  term  of  office 
immediately  terminates  if  the  Board 
determines  that:  (a)  The  Governor  no 
longer  satisfies  the  classification 
(Industry,  Non-Industry  or  Public 
Governor)  for  which  the  Governor  was 
elected;  and  (b)  failure  to  remove  the 
Governor  would  violate  the 
compositional  requirements  of  the 
Board  set  forth  in  proposed  Section  4. 
If  a  Governor's  term  of  office  terminates 
under  this  Section,  and  the  remaining 
term  of  office  of  such  Governor  was  not 
more  than  six  months,  during  the  period 
of  vacancy  the  Board  would  not  be 
deemed  to  be  in  violation  of  its 
compositional  requirements  by  victue  of 
such  vacancy.  Proposed  Section  6 
replaces  a  provision  currently  in  the 
Delegation  Plan  that  provides  for 
"automatic  removal"  if  a  Governor  no 
longer  satisfies  the  classification  for 
which  he  or  she  was  elected  without 
describing  any  process  for  such 
removal.-^  The  Association  proposes 
this  rule  change  to  avoid  any  potential 
for  the  Board  to  take  an  ultra  vires 
action  in  the  event  that  a  Governor 


"  Under  the  propoaed  ruie  change,  the  Chair  of 
the  National  Adjudicatory  Council,  who  serves  a 
tann  of  ana  year,  simultaneoualy  would  serve  as  a 
Governor  ot  tim  NASO  Board  and  a  Director  of  the 
NASD  RagulaliaB  Boatd.  See  propoMd  Articles  IV 
and  V  of  the  NASD  Regulation  By-Laws.  Thus,  this 
proposed  change  is  intended  to  ensure  that  the 
tarais  for  each  of  these  positions  run  ooocuireotly. 

*Sm  Dalagatioa  Ptaa.  I£.5.b. 


£uled  to  notify  the  Board  prompUy  of  a 
change  in  his  or  her  classification  and 
continued  to  sit  on  the  Board  and  cast 
votes  before  such  removal  took  place.''' 

Current  Section  6,  which  addieases  ' 
the  filling  of  vacancies  on  the  Board,  is 
renumbered  as  proposed  Section  7. 
"Filling  of  Vacancies".  The  Association 
proposes  to  move  the  current  provisions 
of  the  Delegation  Plan  that  address  the 
filling  of  vacancies  to  this  Section  and 
to  provide  further  that  if  the  remaining 
term  of  office  of  the  governorship  to  be 
filled  is  more  than  one  year,  then  the 
replacement  Governor  must  stand  for 
election  in  the  next  annual  election.^ 

Current  Section  7,  "The  National 
Nominating  Committee",  which 
describes  nomination  and  election 
procedures,  is  expanded  aiul 
renumbered  as  proposed  Sections  9 
through  14.  Proposed  Section  9,  "The 
National  Nominating  Committee",  sets 
forth  the  powers  of  the  National 
Nominating  Committee.  The  National 
Nominating  Committee  nominates 
Industry,  Non-Industry,  and  Public 
Governors  for  each  vacant  or  new 
Governor  position  on  the  NASD  Board; 
Industry,  Non-Iiulustry,  and  Public 
Directors  for  the  NASD  Regidation 
Board  and  the  Nasdaq  Board;  aiul 
Industry,  Non- Industry,  and  Public 
membws  for  the  National  Adjudicatory 
Council;  and  Industry  and  Non-Industry 
members  for  the  Nasdaq  Listing  and 
Hearing  Review  Council. 

Proposed  Section  9  also  includes  and 
clarifies  the  compositional  requirements 
for  the  National  Nominating  Committee, 
which  are  ciurenUy  set  forth  in  the 
Delegation  Plan.^*  The  Delegation  Plan 
currently  provides  that  a  National 
Nominating  Committee  member  may  be 
removed  for  cause  by  a  majority  vote  of 
the  NASD  Board.  Proposed  Section  9 
refines  this  provision  by  specifying  the 
causes  for  which  a  National  Nominating 
Committee  member  may  be  removed — 
refusal,  ^lure,  neglect,  or  inability  to 
discharge  such  member's  duties.  This 
same  specific  standard  for  removal  is 
used  throughout  the  Association's 
corporate  documents  for  committee  and 
council  members. 

Proposed  Section  9  also  includes  a 
new  provision  that  requires  the 
Secretary  of  the  NASD  to  collect  from 
each  nominee  for  Governor  such 
information  as  is  reasonably  necessary 
to  serve  as  the  basis  for  a  determination 
of  the  nominee's  classification  as  an 
Indostry.  Non-Industry,  or  Public 


Governor.  The  Association  proposes 
that  the  Secretary  certify  to  the  National 
Nominating  Committee  each  noniinee's 
classification  to  ensure  that  the 
compositional  requirements  of  each 
Board  are  met. 

Proposed  Section  10,  "Procedures  for 
Nomination  of  Governors",  largely 
parallels  current  Section  7(c)  and  adds 
provisions  regarding  contested  elections 
ciirrentiy  located  in  the  Delegation  Plan. 
Conforming  references  also  are  made  to 
proposed  Article  XXI,  "Meetings  of 
Members",  a  new  article  that  provides 
for  meetings  of  the  membership. 
Proposed  Section  10  clarifies  the 
procedures  for  contested  elections  and 
changes  the  number  of  members  that 
must  sign  a  petition  to  support  adding 
a  candidate  to  the  ballot  for  NASD 
Board  elections.  Currentiy,  a  person 
seeking  to  be  added  to  a  ballot  must 
obtain  the  support  of  two  percent  of  the 
members  of  the  NASD.  The  Association 
proposes  to  increase  the  level  to  three 
percent  of  the  members.^  As  is 
currently  the  case,  a  petition  may  be 
signed  only  by  a  member's  Executive 
Representative.  Proposed  Section  10 
also  transfers  the  authority  to  certify  the 
additional  candidate  from  the  Naticmal 
Nominating  Committee  to  the  Secretaiy. 
Because  the  Secretary  maintains  the 
records  of  Executive  Representatives, 
and  under  the  proposed  rule  change 
would  be  charged  with  reviewing 
information  regarding  the  classification 
(Industry,  Non- Industry,  or  Public)  for 
each  governorship,  the  Association 
believes  that  it  would  be  more  efficient 
for  the  Secretary  to  exercise  this 
authority. 

Proposed  Sections  11, 
"Conununication  of  Views".  12. 
"Administrative  Support",  and  15, 
"Resignation",  are  new  provisions  that 
parallel  new  provisions  added  to  the 
NASD  Regulation  and  Nasdaq  By-Laws. 
Proposed  Section  1 1  prohibits  the 
NASD,  the  Board,  the  National 
Nominating  Committees,  other 
committees,  and  NASD  staff  bom  taking 
any  official  position  regarding  a 
contested  nomination  or  election  under 
the  proposed  NASD  or  SASD 
Regulation  By-Laws.  Proposed  Section 
11  permits  Board  and  committee 
members  to  communicate  their  views 
with  respect  to  a  candidate  in  a 
contested  election  only  if  the  Board  or 
committee  member  acts  solely  in  his  or 


"If  a  disqualified  governor's  term  is  greater  than 
ft  months,  a  qualifying  replacement  would  be 
provided  pursuant  to  proposed  Sactlon  7. 

M  See  current  Delegation  Plan.  I.C5. 

»  See  current  Delegation  Plan,  I.C2J>.(1). 


"In  SR-NAS[>-97-28.  the  Association  proposed 
to  change  this  provision  to  require  supporting 
petitions  from  three  percent  of  the  members,  ooa- 
half  of  which  would  have  to  be  obtained  from 
members  outside  of  the  district  in  which  the 
challenger  was  employed.  The  Association  has 
determined  that  it  will  not  propose  a  re(}uirement 
ioc  out-of-diatnci  support 


her  individual  capacify  and  disclaims 
any  intention  to  communicate  in  any 
official  capacify.  Under  proposed 
Section  12,  administrative  support  to 
the  candidates  in  a  contested  NASD 
election  is  linuted  to  two  mailings;  any 
other  administrative  support  in  any 
NASD  or  NASD  Regulation  contested 
election  or  nomination  is  prohibited. 
Proposed  Section  15  adds  resignation 
provisions  that  parallel  Article  4. 
Section  4.5  in  the  NASD  Regulation  and 
Nasdaq  By-Laws. 

Proposed  Section  13.  "Election  of 
Governors",  is  largely  parallel  to  current 
Section  7(a),  ivith  conforming 
amendments  to  proposed  Sections  9 
through  12  and  a  new  cross-reference  to 
proposed  Article  XXI,  which  sets  forth 
procedures  for  membership  meetings. 

Proposed  Section  14.  "Maintenance  of 
Compositional  Requirements  of  the 
Board",  is  a  new  procedure  that  requires 
each  Governor  to  update  the 
information  submitted  to  the  NASD 
Secretary  under  proposed  Section  9(e) 
regarding  his  or  her  classification  as  an 
Industry,  Non-Industry,  or  Public 
Governor  at  least  annually  and  upon 
request  of  the  Secretary  and  to  report 
immediately  to  the  Secretary  any  change 
in  such  classification.  Parallel 
provisions  are  proposed  for  the  NASD 
Regulation  and  Nasdaq  By-Laws.  These 
submissions  and  reports  will  help  the    •- 
Association  ensure  that  the 
compositional  requirements  of  the 
B(}ard  and  its  committees  are 
maintained.       -  j*  ■•• 

The  Association  ptt)pose8  to  amend 
current  Section  8,  "Meetings  of  Board; 
Quorum;  Required  Vote",  which 
addresses  meetings,  quorums,  and 
voting  of  the  Board,  to  provide  that  a 
quorum  consists  of  a  majority  of  the 
Board  then  in  office,  including  not  less 
than  50  percent  of  the  Non-Industry 
Governors.*'  This  proposed  change 
would  ensure  that  Industry  Governors 
alone  could  not  constitute  or  dominate 
a  quorum  of  the  Board,  and  thereby 
thwart  the  balanced  compositional 
requirements  of  the  Board  imder 
proposed  Section  4.  Current  Section  8  is 
not  renumbered. 

Proposed  Article  Vm.  Officers,  Agents, 
And  Employees 

Current  Article  VII.  "Officers,  Agents, 
and  Employees",  is  renumbered  as 
proposed  Article  VIII.  The  Association 
proposes  to  amend  Section  1. 
"Officers",  to  require  that  the  NASD 
Board  elect  a  Secretary  and  a  Chief 
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Operating  Officer.  Under  current 
Section  1,  the  NASD  Board  is 
authorized,  but  not  required,  to  elect  a 
Secretary.  Given  the  number  of 
responsibilities  assigned  to  the 
Secretary  imder  the  proposed  By-Laws 
and  the  NASD  Board's  practice  of 
-  always  electing  a  person  to  such 
position,  the  Association  proposes  to 
require  that  a  Secretary  be  elected.  The 
Board  also  must  elect  a  Chief  Operating 
Officer  because  such  officer  serves  on 
the  Board  under  proposed  Article  VII, 
Section  4. 

The  Association  proposes  to  amend 
Section  3,  "Agents  and  Employees",  to 
provide  that  agents  and  employees  shall 
be  under  the  supervision  and  control  of 
the  officers,  unless  the  Board,  by 
resolution,  provides  that  an  agent  or 
employee  shall  be  under  the  supervision 
and  control  of  the  Board.'"  Generally, 
agents  and  employees  are  under  the 
supervision  and  control  of  the  officers, 
but  the  NASD  Board  may  wish  in 
tertain  circumstances  to  retain  control 
over  an  employee  or  agent,  e.g.,  as  in 
Section  4,  when  the  Board  determines 
that  it  wishes  to  retain  counsel. 

The  Association  proposes  to  move 
current  Section  5,  which  provides  for 
compensation  of  Board  and  committee 
members,  to  its  own  Article,  proposed 
Article  X,  "Compensation  of  Boud  and 
Committee  Members". 

The  Association  proposes  0  add  new 
Sections  5.  6,  and  7  to  this  Article  to 
conform  it  to  proposed  Article  7  of  the 
NASD  Regulation  By-Laws  and 
proposed  Article  6  of  the  Nasdaq  By- 
Laws.  Proposed  Section  5  permits  the 
Board  to  delegate  the  duties  and  powers 
of  any  officer  to  any  other  officer. 
Proposed  Section  6  provides  for  the 
resignation  and  removal  of  officers. 
Proposed  Section  7  permits  the  NASD  to 
secure  the  fidelity  of  its  officers,  agents, 
and  employees  by  bond  or  otherwise. 

Proposed  Article  K.  Committees 

Current  Article  Vm,  "Conmiittees", 
which  addresses  the  fbrmation  and 
powers  of  committees,  is  renumbered  as 
proposed  Article  DC.  The  Association 
proposes  to  amend  Section  1  to  cross- 
reference  proposed  Article  VII,  Section 
1(c).  which  limits  the  Board's  authority 
to  delegate  its  powers  and  authority. 

The  Association  proposes  to  add  a 
new  Section  2.  "Maintenance  of 
Compositional  Requirements  of 
Committees",  which  is  designed  to  help 
the  Association  maintain  the 
compositional  requirements  of  certain 


committees.  Undertakings  1  and  6  under 
the  Order  require  certain  committees  *' 
to  have  a  particular  balance  of  Industry. 
Non-Indvistry,  and  Public  committee 
members.**  To  help  ensure  that 
compositional  requirements  are 
maintained  for  committees  appointed  by 
the  NASD  Board,  proposed  Section  2 
authorizes  the  Secretary  to  collect  from 
each  prospective  member  of  a 
committee  that  must  be  balanced  such 
information  as  is  reasonably  necessary 
to  serve  as  the  basis  for  a  determination 
of  the  prospective  committee  member's 
classification  as  an  Industry,  Non- 
Industry,  or  Public  committee  member. 
The  Secretary  must  certify  to  the  Board 
each  prospective  conunittee  member's 
classification.  Each  committee  member 
must  update  the  information  submitted 
at  least  aimually  and  upon  request  of 
the  Secretary  of  the  NASD,  and  must 
report  immediately  to  the  Secretary  any 
change  in  such  classffication.  Parallel 
provisions  are  set  forth  in  proposed 
Article  4,  Section  4.13(h)  of  the  NASD 
^  Regulation  By-Laws  and  proposed 
Article  4.  Section  4.13(h)  of  the  Nasdaq 
By-Laws. 

Current  Section  2,  "Removal  of 
Committee  Member",  which  addresses 
removal  of  a  committee  member,  is 
renumbered  as  proposed  Section  3  and 
amended  to  clarify  that  a  committee 
member  can  only  be  removed  for 
refusal,  failiue,  neglect,  or  inability  to 
discharge  his  or  her  duties  by  majority 
vote  of  the  whole  Board. 

The  Association  proposes  to  add  new 
sections  to  authorize  the  appointment  of 
an  Executive  Committee  and  a  Finance 
Committee  and  to  require,  consistent 
with  Undertaking  6,  the  appointment  of 
an  Audit  Committee.  Proposed  Section 
4,  "Executive  Committee",  authorizes 
the  NASD  Board  to  appoint  an 


*'  Other  provisions  in  this  filing  that  state  that  a 
quorum  consists  of  a  majority  of  a  board, 
committee,  or  council  also  mean  a  majority  of  the 
board,  committee,  or  council  then  in  office. 


«  But  see  proposed  NASD  By-Laws  Article  DC. 
action  5(d).  The  Office  of  Internal  Review  and  the 
Director  of  Internal  Review  are  under  the 
supervision  and  control  of  the  Audit  Committee. 


'"Undertaking  1  sets  forth  compositional 
requirements  for  "thet4ational  Nominating 
Committee,  the  Trading/Quality  of  MarkeU 
Conunittee.  the  Arbitration  Committee,  the  Market 
Surveillance  Committee,  the  National  Business 
Conduct  Committee,  the  Management 
Compensation  Conunittee.  and  all  successors 
thereto."  Uadertaking  6  sets  forth  compositional 
requirements  for  an  audit  committee.  "The  current 
naribes  of  such  committees  are  the  National 
Nominating  Committee,  the  Quality  of  MarkeU 
Committee,  the  National  Arbitration  and  Mediation 
Committee,  the  Market  Regulation  Committee,  the 
National  Adjudicatory  Council,  the  Man^ement 
Compensation  Committee,  and  the  Audit 
Committee. 

''The  compositional  requirements  for  the 
Nafional  Nominating  Committee  and  the  Audit 
Committee  are  set  forth  in  the  NASD  By-Laws.  The 
compositional  requirements  for  the  National 
Adjudicatory  Council  are  set  forth  in  the  NASD 
Regulation  By-Laws.  The  compositional 
requirements  for  the  Quality  of  Markets  Committee, 
the  National  Arbitration  and  Mediation  Committee, 
the  Market  Regulation  Committee,  and  the 
Management  Compensation  Committee  are  set  forth 
in  the  Delegation  Plan  and  the  Order. 
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Executive  Committee  composed  of  five 
to  nine  Governors  of  the  NASD  Board, 
with  percentages  of  Non-Industry  and 
Public  committee  members  as  least  as 
great  as  the  percentages  of  Non-Industry 
and  Public  Governors  on  the  Board.  The 
Executive  Committee  would  include  the 
NASD  Chief  Executive  Officer/ 
Chairman,  at  least  one  member  each  of 
the  NASD  Regulation  and  Nasdaq 
Boards,  and  at  least  two  Governors  who 
are  not  Directors  of  NASD  Regulation  of 
Nasdaq.  The  Executive  Committee 
would  be  authorized  (consistent  with 
Delaware  law)  to  act  on  behalf  of  the 
NASD  Board.  A  quorum  for  the 
transaction  of  business  at  Executive 
Committee  meetings  would  consist  of  a 
majority  of  the  Executive  Conunittee, 
including  at  least  30  percent  of  the  Non- 
Industry  committee  members.** 

Proposed  Section  5,  "Audit 
Committee",  contains  the  provisions 
relating  to  the  Audit  Committee 
currently  found  in  the  Delegation 
Plan.'*^  except  that  the  compositional 
provisions  are  amended  to  require  that 
two  (rather  than  one)  Public  Governors 
serve  on  the  Committee.  A  quorum  for 
the  transaction  of  business  at  Audit 
Committee  meetings  would  consist  of  a 
nulority  of  the  Audit  Committee, 
including  at  least  50  percent  of  the  Non- 
Industry  committee  members.  The 
current  Delegation  Plan  provides  that 
subsidiary  directors  serve  as  liaisons  to 
the  Audit  Committee  rather  than  as  full 
members  of  the  Committee. 

Proposed  Section  6,  "Finance 
Committee",  authorizes  the  Board  to 
appoint  a  Finance  Committee  composed 
of  at  least  four  Governors,  including  the 
Chief  Executive  Officer  of  the  NASD. 
The  Finance  Committee  would  be 
balanced,  with  the  number  of  Non- 
Industry  Governors  equaling  or 
exceeding  the  number  of  Industry 
Governors  plus  the  Chidf  Executive 
Officer.  A  quorum  for  the  transaction  of 
business  at  Finance  Committee  meetings 
would  consist  of  a  majority  of  the 
Finance  Committee,  inclu-ling  at  least 
50  {>ercent  of  the  Non-Industry 
committee  members. 

If  any  officer  of  the  NASD,  NASD 
Regulation  or  Nasdaq  serves  as  a 
member  (other  than  an  ex-officio 
member)  of  a  committee  appointed 
under  the  by-laws  of  any  of  the  three 
corporations,  such  officer  will  be 
counted  with  the  Industry  committee 


'*  Similar  quorum  roquiraments  would  he 
imposad  on  the  Executive  Committees  of  the 
subsidiaries,  the  NASD  Finance  Committee,  the 
National  Nominating  Committee,  the  Audit 
Committee,  the  Management  Compensation 
Committee,  and  the  National  Ad)udicalory  Council. 

**  See  current  Delegation  Plan,  I.O. 


members  for  purposes  of  any 
compositional  or  quorum  requirements. 

Finally,  the  resolution  concerning 
interpretations  and  explanations  is 
deleted  because  the  NASD  Board 
rescinded  it  on  June  26, 1997.  The 
resolution  no  longer  conforms  to 
Association  practice  and  is  contrary  to 
Undertaking  4. 

Proposed  Article  X.  Compensation  of 
Board  and  Committee  Members 

As  noted  previously,  current  Article 
Vn.  Section  5.  which  addresses 
compensation  of  Board  and  committee 
members,  is  renumbered  as  proposed 
Article  X.  "Compensation  of  Board  and 
Committee  Members". 

Proposed  Article  XI.  Rules 

Current  Article  DC.  "Rules",  which 
authorizes  the  NASD  to  adopt  rules,  is 
renumbered  as  proposed  Article  XL  No 
substantive  changes  are  proposed. 

Proposed  Article  XII.  Disciplinary 
Proceedings 

Current  Article  X,  "Disciplinary 
Proceedings",  which  authorizes 
disciplinary  proceedings,  is  renumbered 
as  proposed  Article  XIL  No  substantive 
changes  are  proposed. 

Proposed  Article  XIII.  Powers  of  Board 
to  Impose  Sanctions 

Current  Article  XI,  "Powers  of  Board 
to  Prescribe  Sanctions",  which 
authorizes  the  NASD  Board  to  impose 
sanctions,  is  renumbered  as  proposed 
Article  Xm.  The  Association  proposes 
to  amend  Section  1(e)  and  add  a  new 
Section  (2)  to  clarify  that  any  delegaMon 
under  the  proposed  Article  must  b*>  in 
conformity  with  the  Delegation  Plan. 

Proposed  Article  XIV.  Uniform  Practice 
Code 

Current  Article  XII,  "Uniform  Practice 
Code",  is  renumbered  as  proposed 
Article  XIV.  The  Association  proposes 
to  amend  Section  2,  "Administration 
Code",  to  provide  that  the  Board  may 
delegate  its  authority  with  respect  to 
administering  the  Uniform  Practice 
Code  to  the  NASD  Regulation  Board  and 
Nasdaq  Board  in  accordance  with  the 
Delegation  Plaii. 

Proposed  Article  XV.  Limitation  of 
Powers 

Current  Article  Xlll.  "Limitation  of 
Powers",  is  renumbered  as  pro{>osed 
Article  XV.  On  June  26, 1997.  the  NASD 
Board  rescinded  the  resolution  that 
follows  current  Article  XIII.  Section  2, 
which  provides  for  the  use  of  the 
NASD's  name  by  members.  The 
provisions  of  the  resolution  have  been 


moved  to  IM-2210-4  of  the  Rules  of  the 
Association. 

The  Association  proposes  to  amend 
Section  4,  "Conflicts  of  Interest",  which 
addresses  conflicts  of  interest.  The 
Association  proposes  to  amend  Section 
4  by  redesignating  it  as  Section  4(a)  and 
therein  prohibiting  any  Governor  or 
committee  member  from  direcUy  or 
indirectiy  participating  in  any 
adjudication  of  the  interests  of  any  party 
if  the  Governor  or  committee  member 
has  a  conflict  of  interest  or  bias,  or  if 
circumstances  otherwise  exist  where  his 
or  her  fairness  might  reasonably  be 
questioned.  Proposed  Section  4(a) 
further  requires  the  Governor  or 
committee  member  to  recuse  himself  or 
herself  or  be  disquedified  in  accordance 
with  the  Rules  of  the  Association.*'' 
Current  Section  4  simply  references  the 
Rules  of  the  Association.  The  standard 
set  forth  in  proposed  Section  4(a)  is 
consistent  with  the  conflict  of  interest 
standard  in  Rule  9160. 

In  addition,  the  Association  proposes 
to  add  a  new  Section  4(b)  to  address 
conflicts  of  interests  in  non-adjudicatory 
matters  in  a  manner  consistent  with  the 
By-Laws  for  the  NASD  Regulation  Board 
and  the  Nasdaq  Board.  Proposed  Section 
4(b)  provider  that  a  contract  or 
transaction  between  the  NASD  and  a 
Governor  or  officer,  or  between  the 
NASD  and  any  entity  in  which  a 
Governor  or  officer  is  a  director  or 
officer,  or  has  a  financial  interest,  is  not 
void  or  voidable  solely  for  this  reason, 
or  solely  because  the  Governor  or  officer 
is  present  at  the  meeting  of  the  Board  or 
committee  that  authorizes  the  contract 
or  transaction,  or  solely  because  the 
Governor's  or  officer's  vote  is  counted 
for  such  purposes  if:  (1)  The  material 
fects  pertaining  to  such  relationship  or 
interest  are  disclosed  or  are  known  to 
the  Board  or  the  committee,  and  the 
Board  or  committee  in  good  faith 
authorizes  the  contract  or  transaction  by 
the  affirmative  vote  of  a  majority  of  the 
disinterested  Governors;  or  (2)  the 
contract  or  transaction  is  fair  to  the 
NASD  as  of  the  time  it  is  authorized, 
approved,  or  ratified  by  the  Board  or 
committee.  Proposed  Section  4(b) 
provides  that  only  disinterested 
Governors  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
a  meeting  of  the  Board  or  of  a  committee 
which  authorizes  the  contract  or 
transaction.  A  contract  or  transaction 
between  the  NASD  and  one  of  its 
subsidiaries  would  not  be  subject  to 
proposed  Section  4(b). 

Finally,  Section  6,  "Government 
Securities",  which  limits  the 
Association  rulemaking  authority  over 


<^Se«.e.«..  Rule  9160. 


government  securities  activities,  is 
deleted  to  conform  the  By-Laws  to  ' 
changes  previously  made  to  the 
Association's  authority  over  the 
government  securities  activities  of  its 
members. 

Proposed  Article  XVI.  Procedure  for 
Adopting  Amendments  to  By-Laws 

Current  Article  XIV,  "Procedur^for 
Adopting  Amendments  To  By-Laws",  is 
renumbered  as  proposed  Article  XVI 
and  amended.  Cunentiy,  a  Governor,  a 
district  conunittee,  or  25  members  may 
propose  amendments  to  the  By-Laws. 
Proposed  Article  XVI  permits 
committees  ap{>ointed  by  the  Board, 
rather  than  district  committees,  to 
propose  By-Law  amendments.  Under 
the  new  corporate  structure,  proposals 
by  the  district  committees  normally 
would  be  presented  to  the  NASD 
Regulation  Board  first,  or  if  presented 
direcUy  to  the  NASD  Board,  would  be 
presented  by  the  NASD  R^jolation 
President 

Proposed  Article  XViL  Corporate  Seal 

Current  Article  XV,  "Corporate  Seal", 
Is  renumbered  as  proposed  Article  XVII. 
There  are  no  substantive  changes  to 
proposed  Article  XVH. 

Proposed  Article  XVm.  Checks 

Current  Article  XVI,  "Checks",  la 
renumbered  as  proposed  Article  XVni. 
There  are  no  substantive  changes  to 
proposed  Article  XVDl. 

Proposed  Article  XK.  Annual  Financial 
Statement 

Current  Article  XVH.  "Annual 
Financial  Statement",  is  renumbered  as 
proposed  Article  XDC.  There  are  no 
sulwtantive  changes  to  proposed  Article 
XDL 

Proposed  Article  XX 

The  Association  proposes  to  add  a 
new  Article  XX.  "Record  Dates". 
Consistent  with  Delaware  law,  proposed 
Section  1,  "Fixing  of  Date  by  Board", 
permits  the  Board  to  fix  a  record  date  to 
determine  the  members  that  are  entiUed 
to  notice  of  or  to  vote  at  member 
meetings.  Proposed  Section  2,  "DebuH 
Date",  provides  for  a  default  record  date 
if  the  Board  does  not  fix  such  a  date. 
Proposed  Section  3.  "Adjournment",* 
provides  that  a  determination  of 
members  of  record  also  applies  to  an 
adjournment  of  a  member  meeting. 

Proposed  Article  XXI 

The  Association  proposes  to  add  a 
new  Article  XXI.  "Meetings  of 
Members".  Proposed  Section  1. 
"Annual  Meeting",  authorizes  the 
NASD  Board  to  designate  a  time  and 
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place  and  set  an  agenda  for  an  unmifll 
meetings  of  members.  Proposed  Section 
2,  "General  Meeting",  sets  forth 
procedures  for  setting  the  agenda  of 
special  meetings.  Proposed  Section  3, 
"Notice  of  Meeting;  Member  Business", 
sets  forth  notice  requirements  for 
meetings.  Proposed  Section  4, 
"Inspector",  describes  voting 
procedures.  Proposed  Section  5, 
"Conduct  of  Meeting",  states  that  the 
Chief  Executive  Officer  of  the  NASD 
acts  as  Chair  of  the  meeting  and 
authorizes  the  Board  to  adopt  rules  and 
regulations  for  the  conduct  of  meetings. 

c.  Proposed  Changes  to  NASD 
Regulation  By-Laws:  NASD  Regulation 
adopted  its  current  By-Laws  on  July  19, 
1996.  The  Association  proposes  to 
amend  the  NASD  Regulation  By-Laws  to 
conform  them  to  the  changes  described 
in  the  introduction  to  Section  n  of  this 
rule  filing.  In  addition,  the  Association 
proposes  to  explicftly  recognize  the 
NASD  as  tile  sole  stockholder  of  NA^ 
^(egulation  capital  stock  and  add  new 
articles  describing  the  composition  and 
powers  of  a  new  National  Ati^udicatery 
Council,  procedures  for  nominations  to 
the  National  Adjudicatory  Coimcil,  and 
procedures  for  district  elections. 
Significant  changes  to  the  NASD 
R^ulation  By-Laws  are  described 
below,  including  changes  relating  to  the 
corporate  restructuring  in  proposed 
Article  rv.  Sections  4.2,  4.3.  4.4(b),  4.13, 
4.14(b);  Article  V;  Article  VL  Minor, 
non-substantive  changes  and  changes  to 
reflect  drafting  conventions  are  not 
described.** 

Proposed  Article  L  Definitions 
First,  a  new  Article  I,  entitied 
"Definitions",  is  proposed.  Current 
Article  I,  "Offices"  is  renumbered  as 
proposed  Article  n. 

Ine  Association  proposes  that  the  By- 
Laws  for  each  corporate  entity  have  a 
firee-standing  set  of  definitions. 
Therefore,  the  Association  proposes  to 
add  definitions  for  the  following  terms, 
which  conform  to  the  definitions  in 
proposed  Article  I  of  Uie  NASD  By- 
Laws:  "Delegation  Plan";  "Executive 
Representative";  "Industry  Director"  or 
"Industry  member";  "NASD 
Regulation";  "National  Adjudicatory 
Council";  "National  Nominating 
Committee";  "Non-Industry  Director"  or 
"Non-Industry  member";  "person 
associated  with  a  member";  and  "Public 
Director"  or  "Public  member".*» 

The  Association  proposes  to  include 
the  following  definitions  only  in  the 


*  All  tefenacet  to  Articles  or  Sactioas  in  this 
section  "c"  refer  to  the  NASD  Regulation  By-Laws, 
unless  otherwise  noted. 

*>  See  proposed  Sw:tion  1.1(h).  (o).  (q).  (u),  (v)  (w), 
(x).(y),and(z). 


NASD  Regulation  By-Laws:  "District 
Committee";  "District  Director"; 
"District  Nominating  Committee"; 
"distiict  office";  "Independent  Agent"; 
and  "Regional  Nominating  Committee". 
These  terms  relate  to  the  nomination 
and  election  procedures  set  forth  in 
proposed  Article  VI.  "National 
Adjudicatory  Council  Regional 
Nominations  for  Industry  Members", 
and  Article  VIII,"District  Committee 
and  District  Nominating  Committee" 
and  therefore  are  not  used  in  the 
proposed  NASD  and  Nasdaq  By-Laws. 

In  addition,  the  Association  proposes 
to  add  the  following  definitions  for 
clarity  and  to  conform  to  the  drafting 
conventions  adopted  generally,  but 
which  do  not  result  in  any  substantive 
change:  "Board";  "day";  "Delaware 
law";  "  Director";  "NASD";  "NASD 
member":  and  "Rules  of  the 
Association"  or  "Rules'*.^ 

Proposed  Article  n.  Offices 

Curmit  Article  L  "Offices",  is 
lenumboed  as  proposed  Article  IL 
Sections  1.1  and  1.2  are  renumbered  as 
Sections  2.1  and  2.2.  There  are  no 
substantive  changes  in  proposed  Article 

n. 

Proposed  Article  B.  Meetings  ef 
Stocttolders 

Current  Article  H,  "Meetings  of 
Stockholders",  is  renumbered  as 
proposed  Article  m.  Current  Article  II 
sets  forth  general  provisions  for 
meetings  of  stockholders  consistent' 
with  Delaware  law.  In  proposed  Article 
m,  in  recognition  of  the  feet  that  NASD 
Regulation  has  only  one  stockholder, 
the  Association  proposes  to  delete  all  of 
the  general  provisions  regarding 
meetings  of  stockholders  and  retain  only 
the  provision  on  which  NASD 
Rq^ulation  generally  relies,  namely 
obtaining  the  stockholder's  written 
consent  for  any  action  that  is  required 
or  permitted  to  be  taken  at  a  stockholder 
meeting.  Thus,  Sections  2.1  through  2.6 
are  deleted,  and  Section  2.7  is 
renumbered  as  Section  3.1. 

Proposed  Article  IV.  Board  of  Directors 

Current  Article  m,  "Board  of 
Directors",  is  renumbered  as  proposejl 
Article  IV.  Sections  3.1  through  3.4  are 
renumbered  as  Section  4.1  through  4.4. 
Proposed  Section  4.1,  "General 
PowOTs",  sets  forth  the  general  powers 
of  the  Board.  The  Association  proposes 
to  conform  the  Board's  authority  to 
delegad  its  powers  to  the  delegation 
authority  set  forth  in  proposed  Article 
vn.  Section  1(c)  of  the  NASD  By-Uws, 


"See  proposed  Sectioa  1.1(b),  (e).  (g),  (i),  (r),  (t), 
aDd(bb). 
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I.e..  to  the  fullest  extent  permitted  by 
applicable  law,  the  Restated  Certificate 
of  Incorporation,  and  these  By-Laws,  the 
Board  may  delegate  any  of  it»  powers  to 
a  committee  appointed  under  proposed 
Section  4.14  or  to  NASD  Regulation  staff 
in  a  manner  not  inconsistent  with  the 
Delegation  Plan. 

The  Associwdon  proposes  to  amend 
Sections .4.2.  "Numbers  of  Directors", 
and  Section  4.3,  "Qualifications".  The 
Association  proposes  that  the  NASD 
Board  appoint  the  NASD  Regulation 
Directors  from  among  the  NASD  Board 
of  Governors.  The  NASD  Regulation 
Board  would  be  composed  of  between 
five  and  eight  Dkectors,  including  the 
NASD  Regulation  President,  a 
representative  of  an  issuer  of  investment 
company  shares  or  an  affiliete  of  such 
an  issuer  and  an  insurance  company  or 
an  affiliated  NASD  member,  and  at  least 
one  or  two  Public  Directors,  depending 
on  the  size  of  the  Board.  The  munber  of 
Non-Induatiy  Directors  wouM  be  equal 
to  or  greater  than  the  niunber  of 
Industry  Directors  phis  the  President. 
As  noted  above,  the  Chair  of  National 
Adjudicatory  Council  would  serve 
simultaneous  one-year  terms  on  the 
NASD  and  NASD  Regulation  Boards. 
Finally,  the  total  number  of  NASD 
Regulation  Directors  would  equal  the 
total  number  of  Nasdaq  Directors. 
'  Proposed  Section  4.3(b)  is  a  new 
provision  requiring  the  Board  to  elect  a 
Chair  and  Vice  Chair  from  among  its 
members. 

Proposed  Section  4.4(a).  "Election", 
which  provides  for  the  election  of 
Directors,  is  amended  to  reflect  the 
NASD's  role  as  sole  stockholder.  As 
described  in  proposed  Article  Vn. 
Section  9  of  the  NASD  By-Law^,  the 
National  Nominating  Committee,  an 
NASD  Board  committee,  nominates 
Directors  for  the  NASD  Regulation 
Board. 

Current  Section  3.5,  'Term",  is 
deleted.  Under  the  proposed  rule 
change,  the  NASD  Board  would  elect 
Directors  aimually;  thus  the  Board 
would  not  be  divided  into  classes.  ^'  As 
a  general  matter,  NASD  Regulation 
Directors  would  be  appointed  for  three 
one-year  terms  that  coincide  with  their 
terms  on  the  NASD  Board.  However,  the 
NASD  Board  would  retain  flexibility  in 
this  regard  and  could  appoint 
individuals  to  serve  where  they  are  best 
qualified  or  best  able  to  serve.  Thus,  for 
example,  an  individual  who  has  served 
one  year  on  the  NASD  Regulation  Board 
could  be  appointed  to  Nasdaq  Board,  or 
could  serve  on  the  NASD  Board  alone. 


Current  Section  3.7,  "Removal",  is 
renumbered  as  proposed  Section  4.6. 
Proposed  Section  4.6  clarifies  that  a 
Director  may  be  removed  from  office 
only  by  a  majority  vote  of  the  NASD 
Board. 

Proposed  Section  4.7, 
"Disqualification",  and  proposed 
Section  4.8,  "Filling  of  Vacancies",  are 
new.  Current  SectionsL3.8  through  3.11 
("Quorum  and  Voting",  "Regulation", 
"Meetings",  and  "Notice  of  Meetings", 
respectively)  are  renumbered  as 
proposed  Sections  4.9  thiou^  4.12. 
Current  Section  3.12,  "(inflicts  of 
Interest",  is  renumbered  as  proposed 
Section  4.14.  Current  Section  3.13. 
"Committees  of  the  Board  of  Dire    on", 
is  renumbered  as  proposed  Section  4.13 
and  retitled  "Committees".  Current 
Section  3.14.  "Action  Without 
Meeting",  is  renumbered  as  proposed 
Section  4.15. 

Proposed  Sections  4.7; 
"DisquaUfication".  4.8.  "Pilliiig  of 
Vacancies".  4.9.  "Quorum  and  Voting".^ 
and  4.14,  "Contracts  and  Transactions 
Involving. Directors",  which  set  forth 
provisions  for  disqualification,  filling  of 
vacancies,  quorums,  and  conflicts  of 
interest,  are  designed  to  parallel 
proposed  Article  VII,  Sections  6  through 
8.  and  proposed  Article  XV.  Section  4 
of  the  NASD  By-Laws. « 

There  are  no  substantive  changes  in 
proposed  Section  4.10,  "Regulation", 
proposed  Section  4.11,  "Meetings",  or 
proposed  Section  4.15,  "Action  Without 
Meeting". 

In  proposed  Section  4.12,  "Notice  of 
Meeting;  Waiver  of  Notice",  the 
Association  proposes  to  increase  the 
amoimt  of  time  required  for  mall  notice 
of  a  meeting  from  two  to  seven  days,  to 
clarify  that  any  of  the  permissible  forms 
of  notice  described  may  be  used  for  any 
meeting  of  Ibe  Board,  and  to  add  a 
subsection  that  provides  that  any 
meeting  of  the  Board  is  a  legal  meeting 
without  any  prior  notice  if  all  Directors 
are  present.  '^ 

Proposed  Section  4.13  "Committees", 
(current  Section  3.13  as  renumbered) 


>■  See  Sactlon  211(b)  of  the  General  Coqxmtioa 
Law  of  the  Slate  of  Delaware. 


"  Then  U  one  difference  betwean  the  conflicts  of 
interest  provision  for  the  NASD  and  the  conflicts 
of  interest  provisions  for  the  subsidiaries.  The 
proposed  By-Laws  for  NASD  Regulation  and 
Nasdaq  provide  that  a  transaction  also  is  not  void 
or  voidsble  if  the  material  bets  pertaining  to  the 
Director's  or  officer's  relationship  or  interest  and 
the  contract  or  transaction  are  disclosed  or  are 
knotvn  to  the  stockholder,  i.e..  the  NASD,  and  the 
contract  or  transaction  is  approved  in  good  (aith  by 
vote  of  the  stockholder.  See  proposed  Article  [V, 
Sectkn  4.14  in  both  the  NASD  Regulation  and 
Nasdaq  By-Laws. 

"  A  Director  is  still  permitted,  pursuant  to 
Section  12.3(b),  to  attend  a  maetinp  for  the  express 
purpose  of  objecting,  at  ihebeginMn^  of  a  meeting, 
to  the  transaction  of  any  business  t>ecause  the 
meeting  is  not  lawfiilly  called  or  convened. 


sets  forth  new  provisions  regarding 
committees.  Proposed  Section  4.13(a) 
authorizes  the  Board  to  appoint 
committees.  Proposed  Section  4.13(b) 
describes  how  the  Board  may  delegate 
authority  to  such  committees.  In 
accordance  with  the  functions  and 
responsibilities  set  forth  in  the 
Delegation  Plan,  the  Board  may  delegate 
its  authority  to  any  duly  appointed 
committee.  Any  action  by  such 
conutiittee  is  subject  to  review, 
ratification,  or  rejection  by  the  Board.  In 
addition,jSuch  delegations  must  be  in 
conformance  with  applicable  law.  tbe , 
Restated  Certificate  of  Incorporation, 
these  By-Laws,  and  the  Delegation  Plan. 
These  limitations  previously  were  set 
forth  in  the  Delegation  Plan.  Proposed 
Section  4.13(b)  further  clarifies  Uiat. 
with  respect  to  other  matters,  the  Board 
may  delegate  its  powers  and  authority  to 
act  on  behalf  of  the  Board  in  managing 
the  business  and  affairs  of  NASD 
Regulation  only  to  conunittees 
*  consisting  solely  of  one  or  more 
Directors,  and  that  any  such  delegation 
must  be  not  inconsistent  with  the 
Delegation  Plan. 

Proposed  Sections  4.13(f)  and  (g) 
authorize  the  NASD  Regulation  Board  to 
appoint  an  Executive  Committee  and  a 
Finance  C]ommittee.  ^  Proposed  Sectioa 
4.13(h)  mirrors  Article  DC,  Section  2  of 
the  NASD  By-Laws. 

Proposed  Section  4.16, 
"Communication  of  Views  Regarding 
Contested  Election  or  Nomination". 
which  concerns  commnnication  of 
views  diiring  a  contested  election  or 
nomination,  parallels  Article  VII, 
Section  11  of  the  NASD  By-Laws. 

Proposed  Article  V.  National 
Adjudicatory  Cx>uncil 

Proposed  Article  V  is  a  new  article 
that  requires  the  NASD  Regulation 
Board  to  appoint  a  National 
Adjudicatory  Council.  The  adjudicatory 
functions  of  the  National  Business 
Conduct  Committee  would  be 
transferred  to  the  National  Adjudicatory 
Council,  and  the  authority  to  appoint  a 
National  Business  Conduct  Committee 
would  be  deleted  from  the  Delegation 
Pl^n.  The  National  Adjudicatory 
Council  would  operate  much  as  ther 
National  Business  Conduct  (Committee 
currently  operates  under  the  Delegation 
Plan.  However,  in  order  to  ensure  that 
there  is  adequate  time  for  the  NASD 
Regulation  and  NASD  Boards  to 
consider  adjudicatory  decisions  of  the 
National  Adjudicatory  Council,  written 


>*Tbe  t>y-laws  of  each  subsidiary  would  continue 
to  authorize  its  board  to  appoint  executive  and 
finance  committees,  but  the  Association  does  not 
anticipate  that  the  subsidiary  boards  will  find  it 
■nceaaary  to  continue  to  appoint  such  committees. 


reports  of  National  Adjudicatory 
Council  actions  would  be  provided  to 
the  Secretary  of  the  NASD  no  later  than 
15  calendar  days  before  regularly 
scheduled  meetings  of  the  revamped 
NASD  Board. "  Thus,  the  National 
Adjudicatory  Council  would  have 
greater  flexibility  than  currently  exists 
in  scheduling  the  National  Business 
Conduct  Committee's  work,  and  could 
meet  telephonically  if  needed  in  order 
to  reduce  the  time  demands  of  National 
Adjudicatory  Council  service.  Absent 
exigent  circimistances,  however,  the 
National  Adjudicatory  Cotmcil  would 
schedule  its  adjudicatory  work  to 
prbvide  a  15  calendar  day  review 
period.  In  addition,  the  National 
Adjudicatory  Council  would  have  the 
option  of  holding  telephonic  meetings 
on  an  as-needed  basis  to  expedite  NASD 
Regulation  Board  consideration  of 
disciplinary-related  policy  matters. 

The  National  Adjudicatory  Council's 
areas  of  responsibility  are  set  forth  in 
proposed  Section  5.1  "Appointment  and 
Authority".  These  areas  include 
disciplinary  and  statutory 
disqualification  decisions  and  other 
miscellaneous  and  policy  matters.  The 
National  Adjudicatory  Cloimcil  also 
would  assiune  certain  other  review 
functions,  including  reviews  of  denials 
of  access,  denials  of  exemptions, 
limitations  on  operations,  and 
membership  proceedings.  As  is  the  case 
with  the  current  National  Business 
Conduct  Ck)mmittee,  the  National 
Adjudicatory  Council  would  consider 
and  make  recommendations  to  the 
NASD  Regulation  Board  on  policy  and 
rule  changes  relating  to:  (1)  The 
business  and  sales  practices  of  NASD 
members  and  associated  persons;  and 
(2)  enforcement  policies,  including 
policies  with  respect  to  fines  and  other 
sanctions. 

Proposed  Section  5.2,  "Number  of 
Members  and  Qualifications",  describes 
the  compositional  requirements  of  the 
National  Adjudicatory  Ck)uncil.  ft  would 
be  composed  of  12  to  14  members, 
including  at  least  three  Public  members. 
The  number  of  Non-Industry  members 
would  equal  or  exceed  the  number  of 
Industry  members. 

Proposed  Section  5.3.  "Nominations 
Process",  sets  forth  the  nomination 
process  for  membership  on  the  National 
Adjudicatory  Council.  All  members  of 
the  National  Adjudicatory  Cotmcil 
would  be  proposed  by  the  National 
Nominating  Committee  and  appointed 
by  the  NASD  Regulation  Board. 
Beginning  in  1998,  the  Industry 
members  of  the  National  Adjudicatny 


Federal  Register  /  Vol.  62,  No.  197  /  Friday.  October  10,  1997  /  Notices 


53071 


"As  stated  above,  revised  review  procedure*  will 
be  sal  forth  in  a  separate  rule  filing. 


Council  would  be  nominated  pursuant 
to  procedures  that  are  similar  to  current 
procedures  for  the  nomination  of 
regional  Industry  Directors  to  the  NASD 
Regulation  Board.  The  regional 
nominating  process  for  the  National 
Adjudicatory  Council  is  set  forth  in 
proDosed  Article  VL 

Under  proposed  Section  5.4.  "Term  of 
Office",  all  National  Adjudicatory 
Coimcil  members  would  be  appointed 
for  a  one-year  term  in  1988.  Regional 
nominations  would  be  held  at  the  end 
of  1998,  and  each  National  Adjudicatory 
Council  member  would  serve  a  term  of 
one  or  two  years  beginning  in  1999, 
with  staggered  two-year  temu 
thereafter.  Proposed  Sections  5.5 
through  5.10,  which  set  forth 
procedures  for  resi^iation,  removal, 
disqualification,  filling  of  vacancies, 
quorum  and  voting,  and  meetings,  are 
derived  from  similar  provisions  in  the 
NASD  and  NASD  Regulation  By-Laws. 

Proposed  Article  VL  National 
Adjudicatory  Council  Regional 
Nominations  for  Industry  Members 

The  Association  proposes  to  add  a 
new  Article  VI,  National  Adjudicatory 
Council  Regional  Nominations  for 
Industry  Members,  to  the  NASD 
Regulation  By-Laws.  The  procedures  are 
based  on  the  procedures  for  r^onal 
nominations  to  the  NASD  Regulation 
Board,  which  are  currently  set  forth  in 
the  Delegation  Plan  **  and  in  NASD 
Regulation  Board  resolutions.  The 
regional  nomination  process  would 
b^n  in  1998  for  the  1999  National 
Adjudicatory  Coimcil. 

"The  Industry  meidbers  of  the  National 
Adjudicatory  Ckiimcii  would  represent  a 
geographical  region  of  the  United  States. 
Each  Industry  member  initially  would 
be  nominated  by  a  Regional  Nominating 
Committee.  Each  Regional  Nominating 
Committee  then  would  present  a 
nominee  to  the  National  Nomiiuiting 
Committee  to  represent  such  region  on 
the  National  Adjudicatory  Coimcil.  The 
Regional  Nominating  Committee  would 
act  essentially  in  an  advisory  capacity 
because  only  the  National  Nominating 
Committee  could  formally  nominate  to 
the  NASD  Regulation  Board  an  Industry 
member  for  the  National  Adjudicatory 
Council.  The  NASD  Regulation  Board, 
in  turn,  could  appoint  or  reject  the 
candidates  nominated  by  the  National 
Nominating  Committee. 

Proposea  Article  VI  sets  forth  th'e 
following  procedures  for  the  regional 
nominating  process.  As  previously 
noted,  the  Board  would  designate 
regions.  Each  region  would  have  a 
Re^onal  Nominating  Committee,  which 


would  be  composed  of  two  to  four 
members  from  each  District  Committee 
in  the  region.  These  members  would  be 
selected  by  their  District  Nominating 
Committee,"  When  the  term  of  office  of 
a  National  Adjudicatory  Council 
member  representing  a  region  was  due 
to  expire,  the  Secretary  of  NASD 
Regulation  would  notify  the  appropriate 
Regional  Nominating  Committee,  which 
would  initiate  the  regional  nominating 
process. 

The  Regional  Nominating  Committee 
would  receive  from  the  Secretary  of 
NASD  Regulation  a  description  of  the 
firms  eligible  to  vote  in  the  region. 
Firms  eligible  to  vote  are  those  that 
either  are  headquartered  in  the  region  or 
have  a  branch  office  in  the  region.  In 
inaking  nominations,  the  Regional 
Nominating  Committee  would  seek  to 
ensure  appropriate  and  foir 
representation  of  the  classes  and  types 
of  firms  eligible  to  vote  in  the  region. 
The  Regional  Nominating  Committee 
could  nominate  more  than  one 
candidate  so  that  the  NASD 
membership  in  the  region  could  vote  on 
a  nominee  to  present  to  the  National 
Nominating  Committee.  (This  process 
would  work  in  the  same  manner  as  a 
contested  nomination,  which  is 
described  below.) 

Once  the  Regional  Nominating 
Committee  selected  a  nominee  (or 
nominees),  it  would  send  notice  of  its 
nomination  to  the  Executive 
Representative  of  each  NASD  member 
eligible  to  vote.  The  Executive 
Representative  is  the  officer  or 
employee  of  the  member  who  casts 
votes  for  the  member  in  all  nominations 
and  elections.  If  any  person  not 
nominated  wished  to  contest  a 
nomination,  he  or  she  would  send 
notice  of  intent  to  contest  to  the 
Regional  Nominating  Committee  or  the 
Seoetary  of  NASD  Regulation  within  a 
specified  period.  Such  person  then 
would  be  required  to  submit  within  a 
specified  period  a  written  petition 
signed  by  at  least  ten  percent  of  the 
members  eligible  to  vote  in  the  region 
supporting  such  person's  candidacy.  If 
support  of  ten  peroent  of  the 
membership  was  not  obtained  widnn 
the  requisite  time,  and  if  the 
Nominating  Committee  nominated  only 
one  candidate,  then  the  nominee  of  the 
Regional  Nominating  Committee  would 
be  presented  to  the  National  Nominating 
Committee. 

If  the  Regional  Nominating  Committee 
nominated  more  than  one  candidate,  or 


'*See  cunent  Delegation  Plan  n.B. 


"  See  discussion  of  proposed  Article  Vin, 

"District  Committees  and  District  Nominating 

Commitiaas,"  for  a  description  of  how  District 

"        *"  !•  and  District  Nominating  Committae 

would  be  elected. 
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if  a  person  who  was  not  nominated 
obtained  the  necessary  support,  then 
contested  nomination  procediires  vrould 
apply.  Under  these  procedures,  the 
Association  would  pay  for  two  mailings 
of  literature  for  each  candidate,  and  the 
members  of  all  NASD,  Nasdaq,  and 
NASD  Regulation  Boards,  coimcils.  and 
committees,  and  NASD,  Nasdaq,  and 
NASD  Regulation  staff,  would.be 
prohibited  from  expressing  views  on  the 
nomination.  However,  members  of  the 
Boards,  councils,  and  committees  could 
express  views  if  they  made  it  clear  they 
are  acting  in  their  individual  capacities 
and  disclaimed  any  intention  to 
communicate  in  an  official  capacity.  A 
ballot  would  be  sent  to  Executive 
Representatives  of  the  firms  eligible  to 
vote,  and  specified  procedures, 
including  the  use  of  an  independent 
agent  to  qualify  returned  ballots  and 
count  votes,  then  would  be  followed  to 
determine  the  outcome  of  the 
nomination.  If  the  National  Nominating 
Committee  or  the  NASD  Board  cejected 
a  nominee  of  a  Regional  Nominating 
Committee,  the  Regional  Nominating 
Committee  would  repeat  the  regional 
nomination  procedures  and  submit 
another  nominee  to  the  National 
Nominating  Committee. 

Proposed  Article  VIL  Cfficen,  Agents. 

and  Employees 

Former  Article  IV,  "Officen,  Agents 
and  Employees",  is  set  forth  as 
proposed  Article  VII.  Former  Sections 
4.1,  4.3,  4.4.  and  4.5  are  renumbered, 
respectively,  as  7.1,  7.4,  7.5,  and  7.6. 
Changes  to  these  sections  are  made  only 
as  necessary  to  conform  to  the 
definitions  in  proposed  Article  I  and 
other  drafting  conventions.  The 
Association  proposes  to  add  a  new 
Section  7.2,  "Absence  of  the  President", 
to  provide  a  standard  operational 
mechanism  in  the  event  of  the 
President's  inability  to  act.  absence,  or 
a  vacancy  in  the  position,  in  conformity 
with  proposed  Article  Vm,  Section  2  of 
the  NASD  By-Laws.  In  proposed  Section 
7.3,  "Agents  and  Employees",  the 
Association  proposes  a  conforming 
change  to  clarify  supervision  and 
control  of  agents  and  employees.^ 

Proposed  Article  Vm.  District 
Committees  and  District  Nominating 
Conmiittees 

Proposed  Article  VIII.  "District 
Committees  and  District  Nominating 
Committees",  is  a  new  Article.  Proposed 
Article  Vm  authorizes  the  Board  to 
designate  districts  and  sets  forth 


"See  propoMd  NASD  By-Laws  Article  VtU. 
Soctioa  3.  and  proposed  Naadaq  By-Laws  Article 
Vn,  SecUoa  7.3. 


procedures  for  the  members  within  each 
district  to  elect  a  District  Committee  and 
a  District  Nominating  Committee.  The 
language  of  proposed  Article  VIII  is 
drawn  from  former  Article  VIII  of  the 
NASD  By-Laws,  which  authorized  the 
NASD  Board  to  form  such  committees. 
Proposed  Article  vm  is  drafted  to 
conform  to  the  Undertakings. 
Specifically,  under  Proposed  Article 
vm.  Section  8.2,  "Composition  of 
District  Committees",  the  role  of  the 
District  Committee  members  is  limited 
to  serving  as  panelists  in  disciplinary 
proceedings  in  accordance  with  the 
Rule  9200  Series,  recommending  policy 
and  rule  changes  to  the  NASD 
Regulation  Board,  and  selecting 
members  of  the  Regional  Nominating 
Committees  in  a  manner  consistent  with 
proposed  Article  VI  of  the  NASD 
RcHzulation  By-Laws. 

Election  procedures  for  District 
Committees  and  District  Nominating 
Committees  currently  are  set  forth  in 
corporate  resolutions.  The  Association 
proposes  to  add  these  procediues,  with 
furuo*  clarifications  and  detail,  to  the 
By-Laws  in  proposed  Article  VIII.  The 
procedures  conform  to  the  nomination 
procedures  in  proposed  Article  VI. 

Proposed  Article  Vm  sets  forth  the 
foUovring  procedures  for  districf 
elections.  In  May  of  each  year,  each 
District  Nominating  Committee  would 
solicit  candidates  to  fill  the  vacancies 
anticipated  to  occur  on  its  District 
Committees  as  well  as  candidates  to 
serve  on  the  following  year's  District 
Noounating  Committee.  District 
Nominating  Committee  members  would 
serve  a  one- year  term,  while  District 
Conunittee  members  would  serve  a 
three-year  term.  The  District 
Nominating  Committee  would  receive 
fifom  the  Secretary  of  NASD  Regulation 
a  description  of  the  firms  eligible  to  vote 
in  the  district  Firms  eligible  to  vote  are 
those  that  either  are  headquartered  in 
the  district  or  have  a  branch  office  in  the 
district.  In  making  nominations,  the 
District  Nominating  Committee  would 
seek  to  ensuie  appropriate  and  fair 
representation  of  the  classes  and  types 
of  firms  eligible  to  vote  in  the  district. 
Any  candidate  would  have  to  be 
employed  by  a  member  eligible  to  vote 
in  the  district 

Current  corporate  resolutions 
authorize  the  District  Nominating 
Committee  to  nominate  one  candidate  . 
for  each  vacancy.  The  Association 
proposes  to  authorize  the  District 
Nominating  Committee  to  nominate 
more  than  one  candidate  per  vacancy. 
(This  process  would  trigger  contested 
election  procedures,  which  would  work 
like  the  contested  nomination 
procedures  described  above.) 


Once  the  District  Nominating 
Committee  selected  its  nominees,  it 
would  send  notice  of  its  slate  to  the 
District  Conunittee  and  the  Executive 
Representative  of  each  firm  eligible  to 
vote.  If  a  person  employed  by  a  member 
in  the  district  was  not  nominated  but 
wished  to  contest  an  election,  he  or  she 
would  send  notice  of  intent  to  contest 
to  the  District  Director  or  the  Secretary 
of  NASD  Regulation  within  a  specified 
period.  Such  p>erson  then  would  be 
required  to  submit  within  a  specified 
period  a  written  petition  evidencing 
support  for  such  contest  by  at  least  ten 
percent  of  the  members  eligible  to  vote 
in  the  district.  If  the  person  did  not 
obtain  ten  percent  support  for  a  contest 
within  the  requisite  period,  or  if  the 
District  Nominating  Committee 
nominated  only  one  candidate  per 
vacancy,  then  nominees  of  the  District 
Nominating  Committee  would  be 
deemed  elected,  and  the  election 
process  would  be  complete. 

If  the  District  Nominating  Committee 
nominated  more  than  one  candidate  per 
vacancy,  or  if  a  person  obtained  the 
necessary  support  for  a  contest,  then 
contested  election  procedures  would 
apply.  These  procedures  conform  to  the 
procedures  for  contested  regional 
nominations  in  proposed  Article  VI.  The 
candidates  for  District  Committee 
memt>ership  receiving  the  largest 
number  of  votes  cast  in  the  district  for 
that  office  would  be  declared  elected 
such  that  the  number  of  candidates 
declared  elected  equaled  the  number  of 
vacancies  on  the  District  Committee. 
The  candidates  for  District  Nominating 
Conunittee  membership  receiving  the 
largest  number  of  votes  cast  in  the 
district  for  that  office,  would  be  declared 
elected  such  that  the  number  of 
candidates  declared  elected  equaled  the 
number  of  vacancies  on  the  District 
Nominating  Committee. 

Proposed  Article  DC.  Compensation 

Proposed  Article  IX,  "Compensation", 
is  a  new  Article  that  parallels  proposed 
Article  X  of  the  NASD  By-Laws  and  also 
authorizes  compensatfon  for  National 
Adjudicatory  Council  members. 

Proposed  Article  X.  Indenmification 

Current  Article  V,  Indemnification,  is 
reniunbered  as  proposed  Article  X. 
Sections  5.1  through  5.5  are  combined, 
amended,  and  renumbered  as  proposed 
Section  10.1,  and  current  Section  5.6  is 
renumbered  as  proposed  Section  10.2. 
The  Association  proposes  to  make  the 
indemnification  policies  for  all  three 
corporate  entities  essentially  identicaL 
Therefore,  proposed  Sections  10.1  and 
10.2  conform  to  proposed  Article  VII, 
Sections  7,1  and  7.2  of  Nasdaq  By-Laws 


and  the  provisions  for  indemnification 
in  the  NASD's  Restated  Certificate  of 
Incorporation. 

NASD  Regulation  By-Laws  provide 
for  the  indemnification  of,  and 
■  advancement  of  expenses  to,  persons 
named  or  threatened  to  be  named  as  a 
party  to  any  civil,  administrative,  or 
investigative  proceeding  because  such 
person  is  or  was  a  Director,  officer, 
employee,  or  agent  of  the  corporation. 
The  By-Laws  also  provide  that:  (1)  The 
right  of  indemnification  is  not  exclusive 
of  any  other  right  the  person  may  have; 

(2)  the  amount  of  indemnification  is 
reduced  by  the  amount  the  indemnified 
person  collects  from  another  source;  and 

(3)  NASD  Regulation  has  the  power  to 
purchase  and  mninti^jn  indemnification 
insurance. 

The  Association  proposes  to  extend 
the  indemnification  provisions  to  cover 
National  Adjudicatory  Council  and 
committee  members. 

The  Association  also  proposes  to 
modify  NASD  Regulation's  By-Laws  to 
make  indemnification  and  advancement 
of  expenses  to  agents  discretionary  with 
the  Board,  rather  than  mandatory,  to 
permit  the  Board  to  determine  whethm' 
indemnification  is  appropriate  under 
the  particular  circumstances. 
Indemnification  of  non-officer 
employees  remains  the  presumption. 
However,  the  Association  proposes  to 
authorize  the  Board  to  refuse  to  advance 
expenses  to  an  employee  if.  (1)  The 
employee  (i)  acted  in  bad  £adth.  or  (ii) 
did  not  act  in  a  manner  that  the 
employee  believed  to  be  in,  or  not 
opposed  to,  the  best  interests  of  NASD 
Regulation;  (2)  with  respect  to  a 
criminal  matter,  the  employee  believed 
or  had  reasonable  cause  to  believe  that 
his  or  her  conduct  was  unlawful;  or  (3) 
the  employee  breached  his  or  her  duty 
to  NASD  Regulation.  Finally,  the 
Association  proposes  to  add  a  provision 
requiring  NASD  Regulation,  in  response 
to  a  written  claim  for  indemnification  or 
advancement,  to  make  such  payment 
within  60  days  of  the  claim. 

While  it  is  a  common  corporate 
practice  to  provide  for  discretionary 
indemnification  of  employees  (as  well 
as  agents),  NASD  Regulation  believes 
that  it  is  essential  that  employees  have 
confidence  that  they  will  be 
indemnified  if  they  are  named  in  any 
proceeding  resulting  from  actions  taken 
in  good  faith.  At  the  same  time.  NASD 
Regulation  believes  it  is  essential  that 
the  Board  have  the  opportimity  to 
evaluate  and  deny  advancement  of 
expenses  if  it  determines  the  action  was 
not  taken  in  good  faith  or  if  the  person 
had  reason  to  believe  the  action  was 
illegal  or  breached  a  duty  to  the 
corporation. 
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Proposed  Article  XI.  Capital  Stock 

Current  Article  VI,  "Capital  Stock",  is 
renumbered  as  proposed  Article  XI.  "The 
Association  proposes  to  add  a  new 
Section  11.1,  "Sole  Stockholder", 
recognizing  the  NASD's  status  as  sole 
stockholder.  Current  Sections  6.1 
through  6.7  are  renumbered  as  proposed 
Section  11.2  through  11.8.  lite 
Association  proposes  certain  changes 
only  to  conform  the  proposed  Article  to 
the  drafting  conventions  and  stylistic 
changes  incorporated  generally  in  the 
NASD  By-Uws.  the  NASD  Regulation 
By-Laws,  and  the  Nasdaq  By-Laws. 
There  are  no  substantive  changes  to 
proposed  Article  XI.  In  propo^d 
Section  11.8,  the  Association  proposes 
to  delete  detailed  provisions  of 
Delaware  law  for  the  fixing  of  record 
dates,  which  are  more  useful  to 
corporations  with  more  than  one 
stockholder,  and  instead  provide  that  a 
record  date  may  be  fixed  in  accordance 
with  Delaware  law. 

Proposed  Article  XII.  Niiscellaneous 
Provisions 

Current  Article  Vn,  "Miscellaneous 
Provisions",  is  renumbered  as  proposed 
Article  XII.  There  are  no  substantive 
changes  in  proposed  Article  Xn.  Current 
Sections  7.1,  7.2.  7.3.  7.4,  and  7.5  are 
proposed  to  be  renumbered, 
respectively,  as  Sections  12.1. 12.2, 
12.3.,  12.4,  and  12.5. 

Proposed  Article  XIH.  Amendments; 
Emergency  By-Laws 

Current  Article  Vm,  "Amendments; 
Emergency  By-Laws",  is  reniunbered  as 
proposed  Article  XIII.  There  are  no 
substantive  changes  in  proposed  Article 
Xni.  Current  Sections  8.1,  8.2.  and  8.3 
are  proposed  to  be  reniunbered, 
respectively,  as  Sections  13.1, 13.2,  and 
13.3. 

d.  Pmposed  Changes  to  NASDAQ  By- 
Laws:  Nasdaq  adopted  its  current  By- 
Laws  on  October  27, 1993.  The 
Association  proposes  to  amend  the 
Nasdaq  By-Laws  to  conform  them  to 
changes  described  in  the  introduction  to 
Section  3(aKi)  of  this  rule  filing,  to  the 
proposed  NASD  and  NASD  Regulation 
By-Laws,  where  appropriate.  Significant 
changes  to  Nasdaq's  By-Laws  are 
described  below,  including  changes 
relating  to  the  corporate  restructuring  in 
proposed  Article  IV,  Sections  4.2, 4.3, 
4.13,  4.14(b);  and  Article  V.  Minor,  non- 
substantive changes  and  changes  to 
reflect  drafting  conventions  are  not 
described. 

Proposed  Article  I.  Definitions 

The  Association  proposes  to  add  a 
new  Article  I,  "De&iitions".  As  noted 
previously,  the  Association  proposes 


that  the  By-Laws  for  each  corporate 
entity  have  a  free-standing  set  of 
definitions.  Therefore,  the  Association 
proposes  to  add  the  following 
definitions,  which  conform  to 
definitions  proposed  for  inclusion  in  the 
NASD  and  NASD  Regulation  By-Laws- 
"Act";  "Board";  "broker"; 
"Conunission";  "day";  "dealer"; 
"Delaware  law";  "Delegation  Plan"; 
"Director";  "Industry  Director"  or 
"Industry  committee  member"; 
"NASD";  "NASD  Board  ";  'NASD 
Regulation";  "Nasdaq";  "Nasdaq  Listing 
and  Hearing  Review  Council"; 
"National  Nominating  Committee"; 
"Non-Industry  Director"  or  "Non- 
Industry  committee  member";  "person 
associated  with  a  member";  "Public 
Director"  or  "Public  conunittee 
member";  and  "Rules  of  the 
Association"  or  "Roles". 

Proposed  Article  II.  Offices 

Current  Article  I,  "Offices",  is 
renumbered  as  proposed,  and  the 
Sections  are  reniun^red  accordingly. 

Proposed  Article  m.  Meetings  of 
Stockholders 

Current  Article  n,  "Meetings  of 
Stockholders",  is  renumbered  as 
proposed  Article  III  and  conformed  to 
the  changes  in  proposed  Article  in  of 
the  NASD  Regulation  By-Laws. 

Proposed  Article  IV.  Board  of  Directors 

Current  Article  m,  "Board  of 
Directors",  is  renumbered  as  proposed 
Article  IV.  The  changes  in  proposed 
Article  IV  are  designed  to  conform  it,  as 
appropriate,  to  proposed  Article  IV  of 
the  NASD  Regulation  By-Laws.  Sections 
3.1  through  3.4  are  renumbered  as 
Section  4.1  through  4.4.  In  proposed 
Sections  4.2  and  4.3.  provisions 
regarding  the  number  and  qualifications 
of  Directors  are  amended.  Under  the 
proposed  rule  change,  the  Nasdaq  Board 
would  be  appointed  by  the  NASD  Board 
from  among  its  members.  The  Nasdaq 
Board  would  be  composed  of  between 
five  and  eight  individuals,  including  the 
President  of  Nasdaq,  at  least  one  Public 
member,  and  at  least  one  issuer 
representative.  The  number  of  Non- 
Industry  Directors  would  be  equal  to  m 
greater  than  the  combined  total  of 
Industry  Directors  and  the  President  of 
Nasdaq. 

Like  the  NASD  Regulation  Board, 
members  of  the  Nasdaq  Board  generally 
would  be  appointed  for  three  one-year 
terms  that  coincided  with  their  terms  on 
the  NASD  Board.  However,  the  NASD 
Board  would  retain  flexibility  in  this 
regard  and  could  appoint  individuals  to 
serve  where  they  are  best  qualified  to 
serve.  Thus,  as  described  above  in  the 


"^■-r*-^ 
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corresponding  section  of  the  NASD 
Regulation  By-Laws,  current  Section 
3.5,  "Term",  is  deleted  and  the 
remaiiung  sections  are  renumbered 

accordin^Y- 
Proposed  Section  4.14(a),  "Conflicts 

of  Interest;  Contracts  and  Transactions 
Involving  Directors",  is  identical  to  the 
corresponding  provision  in  the  NASD 
Regulation  By-Laws,  except  that  there  is 
no  cross-reference  to  the  Rules  of  the 
Association  because  the  Association 
does  not  have  a  specific  disqualification 
standard  for  Nasdaq  proceedings  as  it 
has  in  the  Rule  9160  Series  for  NASD 
Regidation  disciplinary  proceedings. 
Finially,  proposed  Section  4.16, 
"Communication  of  Views  Regarding 
NASD  or  NASD  Regulation  Elections  or 
Nomination",  is  a  new  section  that 
holds  Nasdaq.  Nasdaq's  Board  and  its 
committees,  the  Nasdaq  Listing  and 
Hearing  Review  Council,  and  Nasdaq 
staff  to  the  same  standards  proposed  for 
NASD  and  NASD  Regulation  with 
respect  to  contested  elections  or 
nominations.^ 

Proposed  Article  V.  Nasdaq  Listing  and 
Hearing  Review  Council 

Proposed  Article  V,  "Nasdaq  Listing 
and  Hearing  Review  CouncU",  is  a  new 
article  that  requires  the  Nasdaq  Board  to 
appoint  a  Listing  Council.  The 
responsibilities  of  the  Nasdaq  Listing 
and  Hearing  Review  Committee  are 
transferred  to  the  Listing  Council,  and 
the  provision  of  the  Delegation  Plan 
authorizing  the  appointment  of  the 
Committee  is  deleted.  Proposed  Section 
5.1,  "Appointment  and  Authority",  sets 
forth  the  responsibilities  of  the  Listing 
Council.  The  Listing  Council  generally 
would  operate  much  as  the  Nasdaq 
Listing  and  Hearing  Review  Committee 
ciurenUy  operates  under  the  Delegation 
Plan.M  As  is  the  case  with  the  ciurent 
Nasdaq  Listing  and  Hearing  Review 
Committee,  the  Listing  Council  would 
be  authorized  to  make  recommendations 
to  the  Nasdaq  Board  on  listing-related 
rule  amendments. 

Under  proposed  Section  5.2,  "Number 
of  Members  and  Qualifications",  the 
Listing  Council  would  be  composed  of 
at  least  eight  and  not  more  than  11 
membora.  of  which  no  more  than  50 
percent  could  be  directly  engaged  in 
market-making  activity  or  employed  t>y 
a  member  firm  whose  revenues  from 
market-making  activity  exceed  ten 
percent  of  its  total  revenue.  The  Listing 
Council  also  would  include  at  least 


"See  prapoMd  Aitid*  vn.  SactkNU  11  md  12  ot 
the  NASD  By-Laws  and  propoaed  Article  IV. 
Section  4.16  of  the  NASD  Regulation  By-Law*. 

•"Procedures  for  NASD  Board  review  of  Listing 
Council  decisions  will  be  propoaed  in  a  separata 
rule  filing. 


three  Non-Industry  members,  and  a 
quorum  for  the  transaction  of  business 
at  t-i«Hng  Council  meetings  would 
include  at  least  one  of  the  Non-Industry 
meqibers.  Under  proposed  Sections  5.3, 
"Nomination  Process",  and  5.4,  "Term 
of  Office",  the  members  of  the  Listing 
Council  would  be  nominated  by  the 
National  Nominating  Committee  and 
appointed  by  the  Nasdaq  Board  and 
serve  for  a  term  of  two  years.  Sections 
5.5  through  5.10  mirror  the 
administrative  provisions  for  the 
National  Adjudicatory  Council  in 
proposed  Article  VI,  Sections  5.5 
through  5.10  of  the  NASD  Regulation 
By-Laws. 

Proposed  Article  VI.  Compensation 

Proposed  Article  VI,  "Compensation", 
is  a  new  Article  that  conforms  with 
proposed  Article  X  of  the  NASD  By- 
Laws  and  proposed  Article  DC  of  the 
NASD  Regulation  By-Laws.  Proposed 
Article  VI  also  authorizes  compensation 
of  Listing  Council  members. 

Proposed  Article  VIL  Officers.  Agents 
and  Employees 

Current  Article  IV,  "OfBcers,  Agents 
and  Employees",  is  renumbered  as 
proposed  Article  Vn,  and  the  Sections 
are  renumbered  accordingly.  Only  one 
substantive  change  is  proposed  to 
Article  vn.  Proposed  Section  7.3 
(current  Section  4.3),  "Subordinate 
OfBcers,  Agents,  or  Employees", 
includes  a  provision  that  clarifies  that 
agents  and  employees  of  Nasdaq  are 
under  the  supervision  and  control  of  the 
officers  of  Nasdaq,  unless  the  Nasdaq 
Board,  by  resolution,  provides  that  an 
agent  or  employee  shall  be  under  its 
supervision  and  control.^' 

Proposed  Article  VOL  Indemnification 

Current  Article  V,  "Indemnification", 
is  renumbered  as  proposed  Article  Vm, 
and  the  Sections  are  renumbered 
accordingly.  Proposed  Article  Vm 
conforms  to  the  provisions  for 
indemnification  in  the  NASD's  Restated 
Certificate  of  Incorporation  and 
propoaed  Artid»  X  of  the  NASD 
'  Regulation  By-Laws.  As  noted  above, 
the  Association  proposes  to  make  the 
indemnification  policies  for  all  three 
corporate  entities  identical.  Proposed 
Section  8.1,  "Nasdaq  Listing  and 
Hearing  Review  Council  and  Committee 
Members",  also  provides  for 
indemnification  of  i-i«Hng  Coimcil  and 
committee  members. 


Proposed  Article  IX.  Capital  Stock 

Current  Article  VI,  "Capital  Stock",  is 
renumbered  as  proposed  Article  DC.  The 
Association  proposes  changes  to 
conform  to  those  set  forth  for  profKMed 
Article  XI  of  the  NASD  Regulation  By- 
Laws. 

Proposed  Article  X.  Miscellaneous 

Provisions 

Current  Article  Vn.  "Miscellaneous  - 
Provisions",  is  renumbered  as  proposed 
Article  X,  and  the  sections  are 
renumbered  accordingly.  There  are  no 
substantive  changes. 

Proposed  Article  XI.  Amendments; 
Emergency  By-Laws 

Current  Article  vm.  "Amendments; 
Emergency  By-Laws",  is  renumbered  as 
proposed  Article  XI,  and  the  sections 
are  renumbered  accordingly.  There  are 
no  substantive  changes. 

e.  Proposed  Changes  to  the  Delegation 
Plan  and  Restated  Certificates  of 
Incorporation.  The  Association 
proposes  to  amend  the  Delegation  Plan 
to  delete  provisions  added  to  the  By- 
Laws  of  the  NASD.  NASD  Regulation, 
and  Nasdaq.^^  Specifically,  in  Section 
LA.,  the  definitions  of  "Industry", 
"Non- Industry",  and  "Public" 
Governors.  Directors,  and  committee 
members  are  deleted  and  instead  the 
Section  cross-references  the  By-Laws  of 
the  NASD.  NASD  Regulation,  and 
Nasdaq,  where  the  Association  proposes 
to  define  such  terms." 

The  Association  proposes  to  add  a 
new  Section  LB. 11.  to  the  Delegation 
Plan,  authorizing  the  NASD  Board  to 
take  action  ab  initio:  either  the  full 
NASD  Board  or  the  NASD  Executive 
Committee  could  exercise  this 
authority.**  This  authority  tjrpically 
would  be  exercised  in  two 
circumstances.  First,  whm  an  issue  was 
ripe  for  consideration  at  a  regularly 
scheduled  meeting  of  a  subsidiary  board 
but  clearly  warranted  consideration  by 
the  NASD  Board,  separate  consideration 
by  the  subsidiary  bc«rd  could  be 
avoided  without  any  loss  of  subsidiary 
board  input  because  the  subsidiary 
board  members  constitute  a  subeet  of 
the  NASD  Board.  This  option  is  not 
available  under  the  current  corporate 
structure,  which  invariably  requires  that 
matters  within  a  subsidiary's  sphere  of 
delegated  authority  be  conaideied  by 


"  See  proposed  Article  Vni.  Section  3  of  the 
NASD  By-Laws  and  proposed  Article  VU.  Section 
7.3  of  the  NASD  Regulation  By-Laws. 


*>  All  nfmmtoat  to  Sections  in  this  section  "il" 
refer  to  the  Delegation  Plan,  unleas  otharwise  noted. 

"  See  propoaed  Article  I  of  the  NASD  By-Laws: 
proposed  Article  1  of  the  NASD  Regulation  By- 
L.aws;  proposed  Article  I  of  the  Nasdaq  By-L«ws. 

**This  proposed  rule  change  is  s  result  of  the 
cocpocate  restructuring  and  was  not  proposed  in 
SR-NASD-«7-2a. 


that  subsidiary's  board  before 
consideration  by  the  NASD  Board. 

Second,  should  a  time-sensitive  issue 
arise  between  regularly  scheduled  board 
meetings,  the  issue  could  be  resolved  by 
the  NASD  Executive  Committee  in  a 
single  step.  At  present,  the  subsidiaries' 
executive  committees  are  authorized  to 
take  initial  action  on  such  matters,  but 
suoh  action  cannot  be  implemented 
without  the  unanimous  written  consent 
of  the  NASD  Board.  Obtaining  such 
unanimous  written  consent  can  impede 
the  Association's  ability  to  respond  to 
urgent  matters.  This  time-consuming 
step  is  avoided  through  the  creation  of 
an  NASD  Executive  Committee  that 
could  convene  telephonically  on  an  as- 
needed  basis  to  address  time-sensitive 
matters. 

The  Association  further  proposes  to 
delete  Sections  I.C,  ID.,  II.B.,  n.D., 
ni.B.,  and  part  of  III.D.,  which  address 
the  composition  of  the  Boards, 
elections,  terms  of  office,  vacancies, 
disqualification  due  to  change  in 
classification,  and  the  composition  and 
authority  of  certain  committees  because 
the  Association  proposes  to  include 
revised  provisions  in  the  appropriate 
By-Laws."  With  respect  to  committees, 
the  Association  proposes  to  include  in 
the  appropriate  By-Laws  or  in  the 
Delegation  Plan  the  compositional 
requirements  for  specified  committees 
as  provided  in  the  Undertakings.  If  the 
committee  consists  solely  of  Directors  or 
(k>vemors.  the  Association  proposes  to 
include  provisions  describing  the 
committee's  powers  and  compositional 
requirements  in  the  appropriate 
corporate  By-Laws.  If  the  committee 
consists  of  Directors  or  Ckivemors  as 
well  as  other  members,  the  Association 
proposes  to  include  provisions 
describing  the  committee's  powers  and 
compositional  requirements  in  the 
Delegation  Plan.  Thus,  the  Association 
proposes  to  add  provisions  regarding 
the  powers  and  composition  of  the 
Market  Regulation  Committee  and  the 
National  Arbitration  and  Mediation 
Committee  as  proposed  Section  n.C.  of 
the  Delegation  Plan. 

The  Associatien  proposes  to  amend 
Section  U.A.l.f.  to  specify  that  NASD 
Regulation  will  establish  procedures  to 
consider  requests  by  members, 
associated  persons,  and  members  of  the 
public  that  NASD  Regulation  initiate 
formal  disciplinary  action.  This 
provision  was  discussed  in  SR-NASD- 
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"  See  proposed  Article  Vn,  Sections  4,  5, 6.  7. 9, 
and  10  of  the  NASD  By-Laws:  proposed  Article  IV, 
Sections  4.2.  4.3.  4.4.  4.7.  4.8  and  4.13  of  the  NASD 
Regulation  By-Laws:  proposed  ArUcle  IV.  Sections 
4.2..  4.3,  4.4,  4.7. 4.8  and  4.13  of  the  Nasdaq  By- 
La«vB. 


97-28  in  connection  with  the  discussion 
of  the  deletion  of  former  Rule  8120. 

The  Association  proposes  to  amend 
Section  II.C,  which  sets  forth  certain 
NASD  Regulation  Board  review 
procedures,  by  deleting  specific 
prt)cedures  that  are  now  set  forth  in  the 
Rule  9000  Series. 

The  Association  also  proposes  to 
clarify  that  both  NASD  Regulation  and 
Nasdaq  are  responsible  for  operating 
Stockwatch.  Therefore,  new  Sections 
II.A.1.8.  and  m.A.l.o.  are  added,  and  the 
section  pertaining  to  Stockwatch  is 
renumbered  as  Section  IV  of  the 
Dele^tion  Plan. 

With  respect  to  committee 
procedures,  the  Association  proposes  to 
require  that  a  quorum  for  the  transaction 
of  business  by  the  C^ality  of  Markets 
Committee,  the  National  Arbitration  and 
Mediation  Committee,  and  the  Market 
Regulation  Committee  consist  of  a 
majority  of  such  conunittee,  including 
not  less  than  50  percent  of  its  Non- 
Industry  committee  members.  However, 
if  at  least  50  percent  of  the  Non-Industry 
committee  members  are  present  at  or 
have  filed  a  waiver  of  attendance  for  a 
meeting  after  receiving  an  agenda  prior 
to  such  meeting,  the  requirement  that 
not  less  than  50  percent  of  the  Non- 
Industry  committee  members  be  present 
to  constitute  the  quorum  would  be 
wfeived.  The  Association  believes  a 
waiver  is  appropriate  because  these 
committees  generally  act  only  in  an 
advisory  capacity. 

Finally,  tne  Association  proposes  to 
add  a  new  petition  for  reconsideration 
procedure  to  the  Delegation  Plan.** 
Under  the  proposed  rule  change,  if  the 
NASD  Regulation  or  NASD  Board  took 
action  on  a  rule  change  relating  to  the 
business  and  sales  practices  that  was 
materially  inconsistent  with  the 
recommendation  of  the  National 
Adjudicatory  Council,  the  NASD 
Regulation  or  NASD  Board  would  be 
required  to  notify  the  National 
Adjudicatory  Council  within  one 
calendar  day.  After  receipt  of  such 
notice,  the  National  Adjudicatory 
Council  would  be  allowed  two  calendar 
days  in  which  to  determine,  by  majority 
vote,  whether  to  petition  the  NASD 
Board  for  reconsideration.  The  petition 
would  have  to  be  submitted  in  writing, 
and  accompanied  by  a  written  statement 
explaining  in  detail  why  the  National 
Adjudicatory  C]ouncil  believed  that  the 
NASD  Regulation  or  NASD  Board's 
action  should  be  set  aside.  Upon  receipt 
of  a  timely  petition  for  reconsideration 
and  accompanying  statement,  the  NASD 


**Soe  proposed  n.B.2.  and  III.B.3.  This  proposed 
rule  change  is  a  result  of  the  corporate  restructuring 
and  was  not  proposed  in  SR-NASD-97-2«. 


Executive  Committee  would  have  three 
calendar  days  in  which  to  convene  and 
take  action  on  the  petition.  If  the  NASD 
Executive  Committee  granted 
reconsideration,  the  matter  would  be 
added  to  the  agenda  of  the  next 
regularly  scheduled  meeting  of  the 
NASD  Board.  If  the  Executive 
Committee  denied  reconsideration,  the 
NASD  Regulation  or  NASD  Board's 
previous  action  on  the  rule  would  be 
final,  and  the  necessary  rule  filings 
would  be  made  with  the  SEC.  The  same 
procedures  would  apply  if  the  Nasdaq 
or  NASD  Board  took  action  on  a  listing- 
related  rule  change  that  was  materially 
inconsistent  with  the  recommendation 
of  the  Listing  Ck>uncil. 

With  respetrt  to  the  certificates  of 
incorporation,  the  Association  proposes 
to  amend  Article  Eighth  of  the  NASD 
Restated  Certificate  of  Incorporation  to 
conform  it  to  the  structural  changes  to 
the  NASD  Board  previously  described. 
Only  conforming  changes  are  proposed 
to  the  NASD  Regulation  and  Nasdaq 
Certificates  of  Incorporation. 

2.  Statutory  Basis 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(4)  of  the  Act  in  that  it  assures  a 
fair  representation  of  its  members  in  the 
selection  of  its  directors  and 
administration  of  its  affairs  and 
provides  that  one  or  more  directors  shall 
be  representatives  of  issuers  and 
investors  and  not  be  associated  with  a 
member  of  the  association,  a  broker,  or 
a  dealer. 

B.  Self-Regulatory  Organization's 
Statement  on  Bujrden  on  Competition 

The  NASD  does  not  believe  the 
proposed  rule  change  will  result  iif  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

C.  Self- Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NASD  has  neither  solicited  nor 
received  written  comments. 

m.  Date  of  Eflbctiveneas  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regidatory  organization 
consents,  the  Ckimmission  will: 
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(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  In 
addition  to  the  general  comments 
concerning  the  Association's  proposal, 
the  Commission  requests  particular 
comments  addressing  whether  the 
proposal  would  result  in  any  burdens 
on  competition  and  whether  the 
proposal  would  promote  efficiency, 
competition  and  capital  formation.  The 
Commission  also  seeks  comment  on 
whether  the  proposal ,  given  the  unique 
nature  of  the  Association  as  a  self- 
regulatory  organization,  adequately 
promotes  the  goals  of  the  Act. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  nile-comments@sec.gov.  File 
Number  SR-NASI>-97-71  should  be 
included  on  the  subject  line  if  E-mail  is 
used  to  submit  a  comment  letter. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
www.sec.gov). 

All  submissions  should  refer  to  File 
No.  SR-NASD-97-71  and  should  be 
submitted  by  October  31. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  R  McFariand, 
Deputy  Secretary. 

Attachment  A 

Additions  are  itaticized: 
Deletions  are  (bracketed). 


•^17  CFR  200.30-3(aMl2). 


The  By-Laws  of  the  NASD,  NASD 
Regulation  and  Nasdaq  are  compared  to 
the  versions  temporarily  approved  in 
SR-NASD-96-20,  Amendment  No.  5; 
Securities  Exchange  Act  Release  No.  34- 
38644  (May  15.  1997),  62  FR  43571, 
(May  22,  1997). 

Tne  Delegation  Plan  is  compared  to 
the  version  temporarily  approved  in 
SR-NASD-96-29,  Amendment  No.  5; 
Securities  Exchange  Act  Release  No. 
38909  (August  7. 1997),  62  FR  43571 
(AuBUSt  14, 1907). 

Tne  Revised  Certificates  of 
Incorporation  of  the  NASD,  NASD 
Regulation  and  Nasdaq  are  compared  to 
those  filed  with  the  Secretary  of  State 
for  the  State  of  Delaware  on  September 
11,  1996.  January  25,  1996  and 
December  21,  1993,  respectively. 
*****  • 

By-Laws  of  the  National  Association  of 
Securities  Dealers,  Inc. 

Article  I 

Definitions 

When  used  in  these  By-Laws,  (and 
any  rules  of  the  Corporation.)  unless  the 
context  otherwise  requires,  the  term: 

(a)  "Act"  means  the  Securities 
Exchange  Act  of  1934.  as  amended; 

(b)  "bank"  means  (1)  a  banking 
institution  organized  under  the  laws  of 
the  United  States,  (2)  a  member  bank  of 
the  Federal  Reserve  System,  (3)  any 
other  banking  institution,  whether 
incorporated  or  not,  doing  business 
under  the  laws  of  any  State  or  of  the 
United  States,  a  substantial  portion  of 
the  business  of  which  consists  of 
receiving  deposits  or  exercising 
fiduciary  powers  similar  to  those 
permitted  to  national  banks  under  the 
authority  of  the  Comptroller  of  the 
Currency  pursuant  to  the  first  section  of 
Public  Uw  87-722  (12  U.S.C  §92a). 
and  which  is  supervised  and  examined 
by  a  State  or  Federal  authority  having 
supervision  over  banks,  and  which  is 
not  operated  for  the  purpose  of  evading 
the  provisions  of  the  Act,  and  (4)  a 
receiver,  conservator,  or  other 
liquidating  agent  of  any  institution  or 
firm  included  in  clauses  (1),  (2),  or  (3) 
of  this  subsection; 

(c)  "Board"  means  the  Board  of 
Governors  of  the  (Corporation.)  NASD; 

((d)  "Boards"  means  the  Board  of 
Governors  of  the  Corporation  and  the 
Boards  of  Directors  of  The  Nasdaq  Stock 
Market,  Inc.  and  NASD  Regulation. 
Inc.;) 

H.B)](d)  "branch  office"  means  an 
office  defined  as  a  branch  office  in 
(NASD  Rule  3010)  the  Rules  of  the 
Association: 

[(^](e)  "broker"  means  any 
individual,  corporation,  partnership. 


association,  joint  stock  company, 
business  trust,  unincorporated 
organization,  or  other  legal  entity 
engaged  in  the  business  of  effecting 
transactions  in  securities  for  the  account 
of  others,  but  does  not  include  a  bank; 

l{g]](f)  "Commission"  means  the 
Securities  and  Exchange  Commission; 

((b)  "Corporation"  means  the  National 
Association  of  Securities  Dealers,  Inc^i] 

[(i)  "Corporations"  means  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  and  its 
subsidiaries,  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  and  NASD  Regulation, 
Inc.  ("NASD  Regulation"):) 

(g)  "day"  means  calendar  day; 

W\(^)  "dealer"  meaiis  any  individual, 
corporation,  partnership,  association, 
joint  stock  comp>any ,  business  trust, 
unincorporated  organization,  or  other ,. 
legal  entity  engaged  in  the  business  of 
buying  and  selling  securities  for  [his] 
such  individual's  or  entity's  own 
account,  through  a  broker  or  otherwise, 
but  does  not  include  a  bank,  or  any 
person  insofar  as  (he)  such  person  buys 
or  sells  securities  for  (his)  such  person's 
own  account,  either  individually  or  in 
some  fiduciary  capacity,  but  not  as  part 
of  a  regular  business; 

((k)  "delegation)  (i)  "Delegation  Plan" 
means  the  "Plan  of  Allocation  and 
Delegation  of  Functions  by  NASD  to 
Subsidiaries"  as  approved  by  the 
Commission,  and  as  amended  from  time 
to  time; 

(j)  "district"  means  a  district 
established  by  the  NASD  Regulation 
Board  pursuant  to  the  NASD  Regulation 
By-Laws: 

[[\)](k)  "government  securities  broker" 
shall  have  the  same  meaning  as  in 
Section  3(a)(43)  of  the  Act  except  that  it 
shall  not  include  financial  institutions 
as  defined  in  Section  3(a)(46)  of  the  Act; 
.    [[va)](l}  "government  securities 
dealer"  shall  have  the  same  meaning  as 
in  Section  3(a)(44)  of  the  Act  raccept  that 
it  shall  not  include  financial  institutions 
as  defined  in  Section  3(a)(46)  of  the  Act; 

[{n)](m)  "Governor"  means  a  member 
oftheBoard(.]; 

(n)  "Industry  Director"  means  a 
Director  of  the  NASD  Regulation  Board 
or  Nasdaq  Board  (excluding  the 
Presidents)  who:  (1)  fsor  has  served  in 
the  prior  three  years  as  an  officer, 
director,  or  employee  of  a  broker  or 
dealer,  excluding  an  outside  director  or 
a  director  not  engaged  in  the  day-to-day 
management  of  a  broker  or  dealer;  (2)  is 
an  officer,  director,  (excluding  an 
outside  director)  or  employee  of  an 
entity  that  owns  more  than  ten  percent 
of  the  equity  of  a  broker  or  dealer,  and 
the  broker  or  dealer  accounts  for  more 
than  five  percent  of  the  gross  revenues 
received  by  the  consolidated  entity:  (3) 


owns  more  than  five  percent  of  the 
equity  securities  of  any  broker  or  dealer, 
whose  investments  in  brokers  or  dealers 
exceed  ten  percent  of  his  or  her  net 
worth,  or  whose  ownership  interest 
otherwise  permits  him  or  her  to  be 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer;  (4)  provides 
professional  services  to  brokers  or 
dealers,  and  such  services  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Director  or  20 
percent  or  more  of  the  gross  revenues 
received  by  the  Director's  firm  or 
partnership:  (5)  provides  professtoncd 
services  to  a  director,  officer,  or 
employee  of  a  broiar.  dealer,  or 
corporation  thafowns  50  percent  or 
more  of  the  voting  stock  of  a  broker  or 
dealer,  and  such  services  relate  to  the 
director's,  officer's,  oremployee'i 
professional  capacity  and  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Director  or  20 
percent  or  more  of  the  gross  revenues 
received  by  the' Director's  firm  or 
partnership:  or  (6)  has  a  consulting  or 
employment  relationship  with  or 
provides  professional  services  to  the 
NASD.  NASD  Regulqtion,  or  Nasdaq  or 
has  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years; 

(o)  "Industry  Governor"  or  "bidusby 
committee  member"  means  a  Governor 
(excluding  the  Chief  Executive  O^cer 
and  Chief  Operating  Officer  of  the 
NASD  and  the  Presidents  of  NASD 
Regulation  and  Nasdaq)  or  committee 
member  who:  (1)  is  or  has  served  in  the 
prior  three  years  as  an  officer,  director, 
or  employee  of  a  broker  or  dealer, 
excluding  an  outside  director  er  a 
director  not  engaged  in  the  day-to-day 
management  of  a  broker  or  dealer;  (2)  is 
an  officer,  director,  (excluding  an 
outside  director)  or  employee  of  an 
entity  that  owns  more  than  ten  percent 
of  the  equity  of  a  broker  or  dealer,  and 
the  broker  or  dealer  accounts^or  more 
than  five  percent  of  the  gross  revenues 
received  by  the  consolidated  entity;  (3) 
ownsviore  than  five  percent  of  the 
equity  securities  of  any  broker  or  dealer, 
whose  investments  in  brokers  or  dealers 
exceed  ten  percent  of  his  or  her  net 
worth,  or  whose  ownership  interest 
otherwise  permits  him  or  her  to  be 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer;  (4)  provides 
professional  services  to  brokers  or 
dealers,  and  such  services  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Governor  or 
committee  member  or  20  percent  or 
more  of  the  gross  revenues  received  by 
the  Governor's  or  committee  member's 
firm  or  partnership;  (5)  provides 
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professional  services  to  a  director, 
officer,  or  employee  of  a  broker,  dealer, 
or  corporation  that  owns  50  percent  or 
more  of  the  voting  stock  of  a  broker  or 
dealer,  and  such  services  relate  to  the 
director's,  officer's,  or  employee's 
professional  capacity  and  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Governor  or 
committee  member  or  20  percent  or 
more  of  the  gross  revenues  received  by 
the  Governor's  or  committee  member's 
firm  or  partnership:  or  (6)  has  a 
consulting  or  employment  relationship 
with  or  provides  professional  services  to 
the  NASD.  NASD  Regulation,  or  Nasdaq 
or  has  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years; 

l{o)](p)  "investmetit  banking  or 
securities  business"  means  the  busineM, 
carried  on  by  a  broker,  dealer,  or 
municipal  securities  dealer  (other  than 
a  bank  or  department  or  division  of  a 
bank),  or  government  securities  broker 
or  dealer,  of  underwriting  or 
distributing  issues  of  securities,  or  of 
purchasing  securities  and  offering  the 
same  for  sale  as  a  dealler.  or  of 
purchasing  and  selling  securities  upon 
the  order  and  f(H-  the  account  of  others; 
{(p)l^q^  "member"  means  any  broker 
or  dealer  admitted  to  membership  in  the 
(CorporatioB]  NASD; 

liqiVr)  "municipal  securities"  means 
securities  which  are  direct  obligations 
of,  or  obligations  guaranteed  as  to 
principal  or  interest  by.  a  State  or  any 
political  subdivision  thoreof,  or  any 
agency  or  instrumentality  of  a  State  or 
any  political  subdivision  thereof,  or  any 
municipal  corporate  instrumentality  of 
one  or  more  States,  or  any  security 
which  is  an  industrial  development 
bond  as  defined  by  Section  3(a)(29)  of 
the  Act; 

((r)]^s^  "mimicipal  securities  broker" 
means  a  broker,  except  a  bank  ot 
department  or  division  of  a  bank, 
engaged  in  the  business  of  eCEecting 
transactions  in  mimicipal  seciuities  for 
the  account  of  others; 

l{s)](t)  "municipal  securities  dealer" 
means  any  person,  except  a  bank  or 
department  or  division  of  a  bank,  ' 
eng^ed  in  the  business  of  buying  and 
selhng  municipal  securities  for  (his) 
such  person's  own  account,  through  a 
broker  or  otherwise,  but  does  not 
include  any  person  insofar  as  [he]  such 
person  buys  or  sells  securities  for  [his] 
such  person 's  own  account  either 
individually  or  in  some  fiduciary 
capacity,  but  not  as  a  part  of  a  regular 
business; 

(u)  "NASD"  means  the  National 
Association  of  Securities  Dealers.  Inc.; 

(v)  "Nasdaq"  means  The  Nasdaq 
Stock  Market.  Inc.; 


(w)  "Nasdaq  Board"  means  the  Board 
oflXrectors  of  Nasdaq; 

(x)  "Nasdaq  Listing  and  Hearing 
Review  Council"  means  a  body 
appointed  pursuant  to  Article  V  of  the 
Nasdaq  By-Laws; 

(y)  "NASD  Regulation"  mecms  NASD 
Regulation,  Inc.; 

(z)  "NASD  RegulaUon  Board"  means 
the  Board  of  Directors  of  NASD 
Regulation: 

(aa)  "National  Adjudicatory  Council" 
means  a  body  appointed  pursuant  to 
Article  V  of  the  NASD  Regulation  By- 
Laws: 

(bb)  "National  Nominating 
Committee"  means  the  Mitfona/ 
Nomirtating  Committee  appointed 
pursuant  to  Article  VU.  Section  9  of 
these  By-Laws; 

(cc)  "Non-Industry  Director"  means  a 
Director  of  the  NASD  Regulation  Board 
or  Nasdaq  Board  (excluding  the 
Presidents  of  NASD  Regulation  and 
Nasdaq)  who  is:  (1)  A  Public  Director; 
(2)  an  officer  or  employee  of  an  issuer 
of  securities  listed  on  Nasdaq  or  traded 
in  tite  over-the-counter  market;  of  (3) 
any  other  individual  who  would  not  be 
an  Industry  Director; 

(dd)  "Non-Industry  Governor''  m 
"Non-Industry  committee  member" 
means  a  Governor  (excluding  the  Chief 
Executive  Officer  and  Chief  (grating 
Officer  of  the  NASD  and  the  Presidents 
of  NASD  Regulation  and  Nasdaq)  or 
committee  member  who  is:  (1)  A  Public 
Governor  or  committee  member;  (2)  an 
officer  or  employee  of  an  issuer  of 
securities  listed  on  Nasdaq  or  traded  in 
the  over-the-counter  maHaet;  or  (3)  any 
other  individual  who  would  not  be  an 
Industry  Governor  or  committee 
member; 

l(t)](ee)  "person  associated  with  a 
member"  or  "associated  person  of  a 
member"  means:  (1)  [Every]  a  natural 
person  registered  under  the  Rules  of  the 
Association;  or  (2)  a  sole  proprietor, 
partner,  officer,  director,  or  branch 
manager  of  (any)  a  member,  or  [any]  a 
natural  person  occupying  a  similar 
status  or  performing  similar  functions, 
or  (any)  a  natural  person  engaged  in  the 
investment  banking  or  securities 
business  who  is  directly  or  indirectly 
controlling  or  controlled  by  [such]  a 
member,  whether  or  not  any  such 
person  is  registered  or  exempt  frxim 
registration  with  the  [Corporation] 
NASD  [pursuant  to)  under  these  By- 
Laws  or  the  Rules  of  the  Association; 

(ff)  "Public  Director"  means  a 
Director  of  the  NASD  RegulaUon  Board 
or  Nasdaq  Board  who  has  no  material 
business  relationship  with  a  broker  or 
dealer  or  the  NASD,  NASD  Regulation, 
or  Nasdaq; 
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(gg)  "Public  Governor"  or  "Public 
committee  member"  means  a  Governor 
or  committee  member  who  has  no 
material  business  relationship  with  a 
broker  or  dealer  or  the  NASD,  NASD 
Regulation,  or  Nasdaq; 

[[.u)]{hh)  "registered  broker,  dealer, 
municipal  securities  broker  or  dealet,  or 
government  securities  broker  or  dealer" 
means  any  broker,  dealer,  municipal 
securities  broker  or  dealer,  or 
government  securities  l»oker  or  dealer 
wbich  is  registered  with  the 
Commission  aader  the  Act;  and 

[(v)  "rules  of  the  Corporation"  means 
aU  rules  of  the  Corporation  (which  rules 
may  be  referred  to  as  "NASD  Rules"), 
Ceitificata  of  Incorporation.  By-Laws, 
Rules  of  the  Association,  any  other 
rules,  and  any  interpretations 
therainder.) 

(ii)  "Rules  of  the  Association"  or 
"Rules"  means  the  numbered  rules  set 
forth  in  the  NASD  Manual  beginning 
with  the  Rule  0100  Series,  as  adopted  i^ 
the  Board  pursuant  to  these  By-Lavfs,  as 
hereafter  amended  or  supplemented. 

Atticlell 

Offtcea 

Location 

Sec.  1.  The  address  of  the  registered 
office  of  the  NASD  in  the  State  of 
Oielaware  and  the  name  of  the  registered 
agent  at  such  address  shall  be:  77ie 
Corporatiort  Trust  Company,  1209 
Orange  Street,  Wilmiitgton,  Delaware 
19801 .  77ie  NASD  also  may  have  offices 
at  such  other  places  both  within  and 
without  the  State  of  Delaware  as  the 
Board  may  from  time  to  time  designate 
or  the  business  of  the  NASD  may 
tdtpain. 

Change  of  Location 

Sec.  2.  In  the  maimer  permitted  hy 
Jaw,  the  Board  or  the  registered  agent 
may  change  the  address  of  the  NASD's 
roistered  office  in  the  State  of  Delaware 
and  the  Boerd  may  make,  revoke,  or 
change  the  designation  erf  the  registered 
agent. 

Aitide  [m  m 

Qualifications  of  Members  and 
Associated  Persons 

Persons  Eligible  to  [become]  Become 
Members  and  Associated  Persons  of 
Members 

Sec.  1.  (a)  Any  registered  broker, 
dealer,  municipal  securities  broker  or 
dealer,  or  government  securities  broker 
or  dealer  authorized  to  transact,  and 
whose  regular  course  of  business 
consists  in  actually  transacting,  any 
branch  of  the  investment  Hanking  or 
securities  business  in  the  United  States, 


under  the  laws  of  the  United  States, 
shall  be  eligible  for  membership  in  the 
(Corporation!  NASD,  except  such 
registered  brokers,  dealers,  or  municipal 
securities  brokers  or  dealers,  or 
government  securities  brokers  or  dealers 
which  are  excluded  under  the 
provisions  of  [Sections  3  (a)  or  (b)  of  this 
Article)  Section  3. 

(b)  Any  person  shall  be  eligible  to 
become  an  associated  pecsoD  of  a 
member,  except  such  persona  who  are 
excluded  under  the  provisions  of 
Section  3[Cb)  of  this  Article}. 

Authority  of  Board  to  Adopt 
Qualification  Requirements 

Sec.  2.  (a)  The  Board  [of  Governors] 
shall  have  authority  to  adopt  rules  and 
regulations  applicable  to  applicants  for 
membership,  members,  and  persons 
associated  with  applicants  or  members 
establishing  specified  and  appropriate 
standards  with  respect  to  the  training, 
experience,  competence,  and  such  other 
qualifications  as  the  Board  {of 
Governors]  finds  necessary  or  desirable, 
and  in  the  case  of  an  applicant  for 
membership  or  a  member;  standards  of 
financial  responsibility  and  operational 
capability. 

(b)  In  establishing  and  applying  such 
standards,  the  Board  [of  Governors]  may 
classify  members  and  persons 
associated  with  such  members,  taking 
into  account  relevant  matters.  inchidLog 
the  nature,  extent,  and  type  of  business 
being  conducted  and  of  securities  sold, 
dealt  in.  or  otherwise  handled.  The 
Board  [of  Governors)' may  specify  that 
all  or  any  portion  of  such  standards 
shall  be  applicable  to  any  such  class  and 
may  require  the  persons  in  any  such 
class  to  be  registered  with  the 
[Corporation)  NA9D. 

(cj  The  Board  [of  Governors]  may 
from  time  to  time  make  changes  in  such 
rules,  regiilations,  and  standards  as  it 
deems  necessary  or  appropriate. 

Ineligibility  of  Certain  Persons  for 
Meo^rship  or  Association 

Sec.^  3.  (a)  No  registered  broker, 
dealer,  municipal  securities  broker  or 
dealer,  or  government  securities  broker 
or  dealer  shall  be  admitted  to  . 

membership,  and  no  member  shaH  lie 
continued  in  membership,  if  such 
broker,  dealer,  municipal  securities 
broker  or  dealer,  government  securities 
broker  (»  dealer,  or  member  feils  or 
ceases  to  satisfy  the  qualification 
requirements  established  under  Section 
2  [of  this  Article),  if  applicable,  or  if 
such  broker,  dealer,  municipal 
securities  broker  or  dealer,  government 
securities  broker  or  dealer,  or  member  is 
or  becomes  subject  to  a  disqualification 
under  Section  4  [of  this  Article],  or  if 


such  member  fails  to  comply  with  the 
requirement  that  all  forms  filed 
pursuant  to  these  By-Laws  be  filed  via 
electronic  process  or  such  other  process 
as  the  [Corporation)  NASD  may 
prescribe. 

(b)  No  person  shall  become  aaeociated 
with  a  member,  continue  to  be 
associated  with  a  member,  or  transfer 
association  to  another  member,  if  such 
person  fails  or  ceases  to  satisfy  the 
qualification  requirements  established 
under  Section  2  [of  this  Article],  if 
applicable,  or  if  such  person  is  or 
becomes  subject  to  a  disqualification 
under  Section  4  (of  this  Article);  and  no 
broker,  dealer,  municipal  securities 
brokn  or  dealer,  or  government 
securities  broker  or  dealer  shall  be 
admitted  to  membership,  and  no 
member  shall  be  continued  in 
membership,  if  any  person  associated 
with  it  is  ineligible  to  be  an  associated 
person  under  this  subsection. 

(c)  If  it  deems  api»opriate,  the  Board 
[of  Governors),  upon  notice  and 
opportunity  for  a  hearing,  may  cancel 
the  membership  of  a  member  if  it 
becomes  ineligible  for  continuance  in 
membership  under  subsection  (a) 
[hereof),  may  suspend  or  bar  a  peiaon 
(for)  from  continuing  to  be  associated 
with  any  member  if  such  person  is  or 
becomes  ineligible  for  association  under 
subsection  (b)  [hereof],  and  may  cancel 
the  jnembersblp  of  any  meiirf>er  who 
continues  to  be  associated  with  any 
such  inelifldble  person. 

(d)  Any  [broker,  dealer,  municipel 
securities  deeier,  or  government 
securities  broker  or  dealer  which  ia 
ineli^hle  for  admission  into 
membership,  or  any  member  which] 
member  that  is  ineligible  for 
continuance  in  membership(.]  may  file 
with  the  Board  [of  Governors]  an 
application  requesting  relief  from  the 
ineligibility  pursuant  to  [procedures 
adopted  by  the  Board  of  Covernors  and  ' 
contained  in  the  Corporation's 
Proceduxal- Rules.  The  Board  of 
Governors)  the-Rules  of  the  Association. 
A  member  may  ^e  such  applicatian  on 
its  own  behalf  and  on  behalf  of  a  eiarent 
or  prospective  associated  person.  The 
Board  may.  inJts  discretion.-approve 
the  (admission]  continuance  in 
membership,  and  may  also  approve  the 
association  or  continuance  of  [an 
applicant  or  member,  or  the)  association 
of  any  person,  if  the  Board  determines 
that  such  approval  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Any  approval  hereunder  may 
be  granted  unconditionally  or  on  siich 
terms  and  conditions  as  the  Board 
considers  necessary  or  appropriate.  In 
the  exercise  of  the  authority  granted 
hereunder,  the  Board  [of  Governors] 


may(:  (i))  Conduct  such  inquiry  or 

c?,^!f™!f  *^°° '°'°  "^^  '''«^«"«  f«cte  and 
circumstances  as  it.  in  its  discreUon. 
considers  necessary  to  its 
determination,  which,  in  addition  to  the 
background  and  circumstances  givSiT 
nse  to  the^failure  to  qualify  or         ^ 
disqualification,  may  include  the 
proposed  or  present  business  of  [an 
apphcant  for  membership  or  of]  a 
member  and  the  conditions  of 
aviation  of  any  current  or  prospective 
associated  person  [prospective  ^t 
presently  associated  person,  among 
o^er  matters;  (2)  permit,  in  limited 
types  of  situations,  a  membership  or 
association  with  a  member  pendLj 
completion  of  its  inquiry  or 
investigation,  and  its  final 
determination,  based  upon  a 
consideration  of  relevant  factors,  and 
may  classify  sitiiations  taking  into 
accoimt  the  status  of  broke«!^dealers 
municipal  securities  brokers  and  dealers 
and  government  securities  broken  and 
dealers  as  appHcants  or  existing 
members  and  of  persons  as  prospective 
or  pr^nUy  associated  persSn«^Sf 
members;  ti,e  type  of  disqualification  or 
i^r  "^"^J'fy:  '^betiiVr a  membS^o" 
assocuted  person  has  been  the  subject 
of  a  previous  approval  and  the  terms 
«md  conditions  thereof;  and  any  otiier 
relevant  factors;  and  (3)  delegate  any  of 
Its  functions  and  autiiorify  under  this 
subsection  (d)  to  appropriite 
committees  of  the  Corporation  or  to 
^."^ration  staff  members) 

(e)  An  application  filed  under 
subsection  (d)  [hereof]  shall  not 
foreclose  any  action  which  the  Board  (of 
Governors)  is  authorized  to  take  under 
j;b«^on  (c)  (hereof]  until  ^^T 
has  been  granted. 

(f)  Approval  by  tiie  Board  (of 
Govemore]  of  an  application  made 
under  sul»ection  (d)  shall  be  subject  to 
whatever  further  action  the  ConSon 
inay  take  pursuant  to  authority^^ 
*°  ^«  Coimnission  under  the  A^ 

Ig)  The  Board  may  delegate  its 
authority  under  this  Section  in  a 
manner  not  inconsistent  with  the 
Deleffition  Plan  ' 


r^^  R.^  /  v^,.  N,  ,,,  /^^^^^^  ^^^  ^ 


/  Notices 


Definition  of  Disqualification 

../^  *;.-  P«»o°  is  subject  to  a 
disqualification"  with  respect  to 

membership,  or  association  with  a 

member,  if  such  person: 
(a)  Has  been  and  is  expelled  or 

suspended  from  membership  or 

participation  in.  or  barred  or  suspended 

!?v  ir/'^  T°^'"'^  ^^*fa  «  '^^^ber  of. 
any  self-regulatory  organization,  foreign 
equivalent  of  a  self-regulatory  ^ 

^ir^*^°°'  ^'^Sn  or  international 
•ecunties  exchange,  contiact  market 
designated  pursuant  to  Section  5  of  the 


Commodity  Exchange  Act,  or  foreign 
equivalent  of  a  contract  market      ^ 

eoSSS^f """""'  *°  ^°y  substantially 
equivalent  foreign  statute  or  regulation 

or  futures  association  registeredund^ 
S^tion  17  of  the  Commodity  Exch^ 
«»J^  "forajgn  equivalent  of  a  futiuS^ 

substei^tialfy  equivalent  foreign  statiite 

or  ^lation  or  has  been  and  is  den^^ 

trading  privileges  on  any  such  contract 

market  or  foreign  equivalent; 
(b)  Is  subject  to— 

(1)  An  order  of  the  Commission  other 
appropriate  regulatory  agency,  o"' 

m^?°-*°^*^  regulatory  authority: 
to  Denying,  suspending  for  a  period 
not  exceeding  12  months^r  revSi^ 
JhMj  such  persons  registration  as  a^ 
broker,  dealer,  municipal  securities 
dealer,  government  securities  broker,  or 
govermnent  securities  dealer,  or  limiti^ 

^n      r"°"'*  "^"^^"^^  «>  a  fbrei^ 
?eaon  performing  a  fimction 

:S^„'j^'y«l'^^«l«°ttoanyofthe 

(ii)  Barring  or  suspending  for  a  period 
not  exc^ing  12  months  (his)  such 
permnfroai  being  associated  with  a 
broker,  dealer,  municipal  securities 
dealer,  government  securities  broker 
government  securities  dealer,  or  foreign 
person  performing  a  function 
»^^«alfy  equivalent  to  any  of  the 

(2)  An  order  of  the  Commodity 
Futiires  Trading  Commission  denying, 
suspending,  or  revoking  (his)  such 
person  s  registiation  under  the 
Commodity  Exchange  Act  (7  U.S.C  <i 
etseq.);or  ' 

(3)  An  order  by  a  foreign  financial 
regulatory  auUiority  denying 
suspending,  or  revoking  theperson's 
authority  to  engage  in  tLsaS°i^ 
contracts  of  sale  of  a  commodity  for 
We  dehvery  or  other  instruments 
traded  on  or  subject  to  the  rules  of  a 
contract  market,  board  of  trade,  or 
t^  eguivalent  thereof; 
Icj  By  (his)  such  person  S  conduct 
while  associated  with  a  broker,  deeier. 
municipal  securities  dealer,  govermnent 
securities  broker,  or  govemnient 
s^unbes  dealer,  or  while  associated 

^,^A^^.  °'  P*"°°  '^i^i^d  to  be 
registered  under  the  Commodity 
Exchange  Act.  has  been  found  to  be  a 
cause  of  any  effective  suspension 
expulsion,  or  order  of  the  character 

or^^K  •"  i«"^?«=tion»J  subsection  (a) 
or  (b)  of  this  Section; 

(d)  By  (his)  such  person's  conduct 
whUe  associated  with  any  broker 
dealer,  municipal  securities  dealw 
government  securities  broker 
government  securities  dealer.'  or  any 
other  witity  engaged  in  tiansactions  in 
secunties.  or  while  associated  witii  an 
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entity  engaged  in  transactions  in 

contracts  of  sale  of  a  commodity  for  '  . 

hituredeUvery  or  other  insti^^enS     ' 

tiaded  on  or  subject  to  the  rules  of  a     i 

contract  market,  board  of  trade,  or        1 

foreign  equivalent  thereof,  has  been      ' 

found  to  be  a  cause  of  any  effect      ' 

suspension,  expulsion,  or  order  by  a     i 

foreign  or  international  securities 

«cchange  or  foreign  financial  regulatory 

authority  empowered  by  a  fore^     ^ 

^ernment  to  administer  or  eXrce  its 

^re^ting  to  financial  tiansacti^^ 

dwmbed  in  subsection  (a)  or  (b)  of  Uii* 

(e)  Has  associated  with  him  or  haranv 

^7r^cx^.ts°b:?- 

made  m  any  appUcation  for  : 

membership  in  a  self-regulatory 
oigamzation.  or  to  become  associated     " 
withamemberofaself-reguW  I 

t^'K^"":  ?'*"  *°y  ™P°rt  required 
to  be  filed  with  a  self-regGlatorr 
organization,  or  in  any  proceeding  ! 

before  a  self-regulatory  organization 
any  Statement  which  wastt  the  time.      ^ 
and  in  bght  of  the  circumstances  under    ■ 
which  It  was  made,  false  or  misleadir« 

^^^!n^!  *°  *°y  "«'«"«'  fact,  orh^ 
omitted  to  State  in  any  such  application, 
report,  or  proceeding  any  matSal  fact 

tell  h'^^K^  '°  ^  »^'«*  ^«rei«^ 
IgJUl  Has  been  convicted  within  ten 

years  preceding  the  filing  of  any 
application  for  membenhip  in  tt» 
(Corporation)  NASD,  or  to  become 
associated  with  a  member  of  the 
(Corporation)  NASD,  or  at  any  time 

^o7f"»J!^""^?''°°y°^'^i^demeanor    " 
or  of  a  substantialfy  equivalent  crime  by 

wSS^''°"^°^""°P*^**"'*****^o»     i 

(i)  Involves  the  purchase  or  sale  of 
any  security,  the  taking  of  a  false  oath 
the  making  of  a  false  report,  bribery 
penury,  burglary,  any  substimtiaUy ' 
equivalent  activity  however 
denomimrted  by  Uie  Uws  of  the  relevant 
toreign  government,  or  conspiracy  to 
commit  any  such  offense; 

(uj  Arises  out  of  the  conduct  of  the 
busmess  of  a  broker,  dealer,  municipal 
JBcunties  dealer,  government  secS 
broker,  government  securities  dealer  * 

mvestinent  adviser,  bank,  insurance  '• 
«»mpany.  fiduciary,  transfer  agent  ' 

foreign  person  performing  a  function 
substantially  equivalent  to  any  of  the  ^ 

above,  or  any  entity  or  person  required  I 

to  be  registered  under  the  Commodity 
*«change  Act  or  any  substantially 

^'fln'^"*  .^"T  '^*"»«  °f  leguLtion; 

(m)  Involves  Se  larceny.  thSl 
robbery,  extortion,  forgery, 
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counterfeiting,  fraudulent  concealment, 
embezzlement,  fraudulent  conversion, 
or  misappropriation  of  funds  or 
securities,  or  substantially  equivalent 
activity  however  denominated  by  the 
laws  of  the  relevant  foreign  government; 
or 

(iv)  Involves  the  violation  of  Sections 
152. 1341, 1342,  or  1343  or  Chapters  25 
or  47  of  Title  18,  United  States  Code,  or 
a  violation  of  a  substantially  equivalent 
foreign  statute; 

(2)  Has  been  convicted  within  ten 
years  preceding  the  Bling  of  any 
application  for  membership  in  the 
[Corporation]  NASD,  or  to  become 
associated  with  a  member  of  the 
[Corporation]  NASD,  or  at  any  time 
thereafter  of  any  other  felony; 

(h)  Is  permanently  or  temporarily 
enjoined  by  order,  judgment,  or  decree 
of  any  court  of  competent  jurisdiction 
from  acting  as  an  investment  adviser, 
underwriter,  broker,  dealer,  municipal 
securities  dealer,  government  securities 
broker,  government  secxmties  dealer, 
transfer  agent,  foreign  person 
performing  a  function  substantially 
equivalent  to  any  of  the  above,  entity  or 
person  required  to  be  registered  under 
the  Commodity  Exchange  Act,  or  any 
substantially  equivalent  foreign  statute 
or  regulation,  or  as  an  tifilliated  person 
or  employee  of  any  investment 
company,  bank,  insurance  company, 
foreign  entity  substantially  equivalent  to 
any  of  the  above,  or  entity  or  person 
required  to  be  registered  under  the 
Commodity  Exchange  Act  or  any 
suhstantkiUy  equivalent  foreign  statute 
or  regulation,  or  from  engaging  in  or 
continuing  any  conduct  or  practice  in 
connection  with  any  such  activity,  or  in 
connection  with  the  purchase  or  sale  of 
any  security; 

(i)  Has  been  found  by  a  foreign 
financial  regulatory  authority  to  have — 

(1)  Made  or  caused  to  be  made  in  any 
application  for  registration  or  report 
required  to  be  filed  with  a  foreign 
financial  regulatory  authority,  or  in  any 
proceeding  before  a  foreign  financial 
regulatory  authority  with  respect  to 
registration,  any  statement  tiiat  was  at 
the  time  and  in  the  light  of  the 
circumstances  under  which  it  was  made 
false  or  misleading  writh  respect  to  any 
material  fact,  or  has  omitted  to  state  in 
any  application  or  report  to  the  foreign 
financial  regulatory  authority  any 
material  fact  that  is  required  to  be  stated 
therein: 

(2)  Violated  any  foreign  statute  or 
regulation  regarding  transactions  in 
securities,  or  contracts  of  sale  of  a 
commodity  for  futiue  delivery,  traded 
on  or  subject  to  the  rules  of  a  contract 
market  or  any  board  of  trade;  or 


(3)  Aided,  abetted,  counseled, 
commanded,  induced,  or  procured  the 
violation  by  any  person  of  any  provision 
of  any  statutory  provisions  enacted  by  a 
foreign  government,  or  rules  or 
regulations  thereunder,  empowering  a 
foreign  financial  regulatory  authority 
regarding  transactions  in  securities,  or 
contracts  of  sale  of  a  commodity  for 
future  delivery,  traded  or  subject  to  the 
rules  of  a  contract  market  or  any  board 
of  trade,  or  has  been  found,  by  a  foreign 
financial  regulatory  authority,  to  have 
failed  reasonably  to  supervise,  with  a 
view  to  preventing  violations  of  such 
statutory  provisions,  rules,  and 
regulations,  another  person  who 
commits  such  a  violation,  if  such  othex 
person  is  subject  to  [bis]  sucii  person's 
supervision. 

Article  [ffl]  IV 

Membership 

Application  for  Membership 

Sec.  1 .  (a)  Application  for 
membership  in  the  (Corporation]  NASD, 
properly  signed  by  the  applicant,  shall 
be  made  to  the  (Corporation]  NASD  via 
electronic  process  or  such  other  process 
as  the  (Corporation]  NASD  may 
prescribe,  on  the  form  to  be  prescribed 
by  the  [Corpoiation]  NASD,  and  shall 
contain: 

(1)  An  (acceptance  of  and  an 
agreement  to  i^ide  by.  comply  with, 
and  adhere  to,  all  the  provisions, 
conditions,  and  covenants  of  the 
Restated  Certificate  of  Incorporation,  the 
By-Laws]  agreement  to  comply  with  the 
federal  securities  laws,  the  rules  and 
regulations  (of  the  Corporation  as  they 
are  or  may  from  time  to  time  be 
adopted,  changed  or  amended,} 
thereunder,  the  rules  of  the  Municipal 
Securities  Rulemaking  Board  and  the 
Treasury  Department,  the  By-Laws  of 
the  NASD.  NASD  Regulation,  and 
Nasdaq,  the  Rules  of  the  Association, 
and  all  rulings,  orders,  directions,  and 
decisions  [of,]  issued  and  sanctions 
imposed  [by.  the  Board  of  Governors  or 
any  duly  authorized  committee,  and  the 
provisions  of  the  fadwal  securities  laws, 
including  the  ndes  and  regulations 
adopted  thereunder,  including  the  rules 
of  the  Municipal  Securities  Rulemaking 
Board  and  the  Treasury  Department, 
provided,  however,  that  such  an 
agreement  shall  not  be  construed  as  a 
waiver  by  the  applicant  of  any  right  to 
appeal  as  provided  in  the  Act)  under  the 
Rules  of  the  Association; 

(2)  An  agreement  to  pay  such  dues, 
assessments,  and  other  charges  in  the 
manner  and  amount  as  [shall  from  time 
to  time  be  fixed  by  the  Board  of 
Governors  pursuant  to  these  By-Laws] 
from  time  to  time  shall  be  fixed 


pursuant  to  the  NASD  By-Laws. 
Schedules  to  the  NASD  By-Laws,  and 
the  Rules  of  the  Association:  and 

((3)  An  agreement  that  none  of  the 
Corporations,  or  any  officer,  employee, 
or  member  of  the  Board  or  committees 
of  the  Corporations,  shall  be  liable, 
except  for  willful  malfeasance,  to  the 
applicant  or  to  any  member  of  the 
ODrporation  or  to  any  other  person,  for 
any  action  taken  by  such  officer  or 
member  of  the  Boards  or  of  any 
committee,  in  his  official  capacity,  or  by 
any  employee  of  the  Corporations  while 
acting  %vithin  the  scope  of  his 
employment  or  under  instruction, of  any 
officer.  Board,  or  committee  of  the 
Corporations,  in  connection  with  the 
administration  or  enforcement  of  any  of 
the  provisions  of  the  rules  of  the 
Corporation  as  they  are  or  may  from 
time  to  time  be  adopted,  or  amended, 
any  ruling,  order,  directive,  decision  of. 
or  penalty  imposed  by,  the  Boards  or 
any  duly  authorized  committee  thereof, 
or  the  provisions  of  the  federal 
secwties  la%vs,  including  the  rules  and 
regulations  adopted  thereunder,  and  the 
rules  of  the  Municipal  Securities 
Rulemaking  Board  and  the  Treasury 
Department;  and] 

1(4)]  (3)  Such  other  reasonable 
information  with  respect  to  the 
applicant  as  the  [Corporation)  NASD 
may  require. 

(b)  Any  application  for  membership 
received  by  the  (Corporation]  NASD 
shall  be  processed  in  the  manner  set 
forth  in  the  [Procedural]  Rules  of  the 
[Corporation]  /l^socjotion. 

(c)  Each  applicant  and  member  shall 
ensure  that  its  membership  application 
with  the  [Corporation)  NASD  is  kept 
current  at  all  times  by  supplementary 
amendments  via  electronic  process  or 
such  other  process  as  the  [Corporation) 
NASD  may  prescribe  to  the  original 
application.  Such  amendments  to  the 
application  shall  be  filed  with  the 
[Corporation]  NASD  not  later  than 
[thirty  (30)  calendar]  30  days  after 
learning  of  the  facts  or  circumstances 
giving  rise  to  the  amendment 

Similarity  of  Membership  Names 

Sec.  2.  (a)  No  person  or  firpi  shall  be 
admitted  to  or  continued  in  membership 
in  the  [Corporation]  NASD  having  a 
name  [which]  that  is  identical  to  the 
name  of  another  member  appearing  on 
the  membership  roll  of  the  (Corporation! 
NASD  or  a  name  so  similar  to  any  such 
name  as  to  tend  to  confuse  or  mislead. 

(b)  No  member  may  change  its  name 
without  prior  approval  of  the 
(Corporation)  NASD. 
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Executive  Representative 

Sec.  3.  Each  member  shall  appoint 
and  certify  to  the  Secretary  of  the 
(Corporation]  NASD  one  "executive 
representative"  who  shall  represent, 
vote,  and  act  for  the  member  in  all  the 
affairs  of  the  [Corporation]  NASD, 
except  that  other  executives  of  a 
member  may  also  hold  office  in  the 
[Corporation]  NASD,  serve  on  the  Board 
[of  Governors]  or  committees  [of  the 
Corporation]  appointed  under  Article 
DC,  Section  1  or  otherwise  take  part  in 
the  a&irs  of  the  [Corporation)  NASD.  A 
member  may  change  its  executive 
representative  upon  giving  notice 
thereof  via  electronic  process  or  such 
other  process  as  the  [Corporation]  NASD 
may  prescribe  to  the  Secretary,  or  may, 
when  necessary,  appoint,  by  notice  via 
electronic  process  to  the  Secretary,  a 
substitute  for  its  executive 
representative.  An  executive 
representative  of  a  member  or  a 
substitute  shall  be  a  member  of  senior 
management  and  registered  principal  of 
the  member. 

Membership  Roll 

Sec.  4.  The  Secretary  of  the 
(Corporation]  NASD  shall  keep  a 
cunentiy  accurate  and  complete 
membership  roll,  containing  the  name 
and  address  of  each  member,  and  the 
name  and  address  of  the  executive 
representative  of  each  member.  In  any 
case  where  a  membership  has  been 
terminated,  such  fact  shall  be  recorded 
together  with  the  date  on  which  the 
membership  ceased.  The  membership 
roll  of  the  (Corporation]  NASD  shall  at 
all  times  be  available  to  all  members  of 
the  (Corporation]  NASD,  to  all 
governmental  authorities,  and  to  the 
general  public. 

Resignation  of  Members 

Sec.  5.  Membership  in  the 
(Association]  NASD  may  be  voluntarily 
terminated  only  by  formal  resignation. 
Resignations  of  membera  must  be  filed 
via  electronic  process  or  such  other 
process  as  the  (Corporation)  NASD  may 
prescribe  and  addressed  to  the 
[Corporation]  NASD.  Any  member  may 
resign  from  the  [Corporation]  NASD  at 
any  time.  Such  resignation  shall  not 
take  effect  until  [thirty  (30)  calmdar)  30 
days  after  receipt  thereof  by  the 
[Corporation]  NASD  and  until  all 
indebtedness  due  the  [Corporation) 
NASD  from  such  member  shall  have 
been  paid  in  full  and  so  long  as  any 
complaint  or  action  is  pending  against 
the  member  under  the  (Procedural) 
Rules  of  the  Association.  The 
(Corporation)  NASD,  however,  may  in 


its  discretion  declare  a  resignation 
effective  at  any  time. 

Retention  of  Jurisdiction 

Sea  6.  A  resigned  member  or  a 
member  that  has  had  its  membership 
canceled  or  revoked  shall  continue  to  be 
subject  to  the  filing  of  a  complaint 
imder  the  [Procedural]  Rules  of  the 
Association  based  upon  conduct  which 
commenced  prior  to  the  efCective  date  of 
the  member's  resignation  from  the 
(Corporation]  NASD  or  the  cancellation 
or  revocation  of  its  membership.  Any 
such  complaint,  however,  shall  be  filed 
within  two  [(2)]  years  after  the  effective 
date  of  resignation,  cancellation,  or 
revocation. 

Transfer  and  Termination  of 
Membership 

Sec.  7.  (a)  Except  as  provided 
hereinafter,  no  member  of  the 
[CorpKHation]  NASD  may  transfer  its 
membership  or  any  right  arising 
therefrom  and  the  membership  of  a 
corporation,  partnership,  or  any  other 
business  organization  which  is  a 
member  of  the  [Corporation]  NASD 
shall  terminate  upon  its  liquidation, 
dissolution,  or  winding  up,  and  the 
membership  of  a  sole  proprietor  which 
is  a  member  shall  terminate  at  death, 
provided  that  all  obligations  of 
membership  under  the  By-Laws  and  the 
[other  rules]  Rules  of  the  (Corporation) 
Association  have  been  fulfilled. 

(b)  The  consolidation,  reorganization, 
merger,  change  of  name,  or  similar 
change  in  any  corporate  member  shall 
not  terminate  the  membership  of  such 
corporate  member  provided  tiiat  the 
member  or  surviving  organization,  if 
any,  shall  be  deemed  a  successor  to  the 
business  of  the  corporate  member,  and 
the  member  or  the  siuviving 
organization  shall  continue  in  the 
investment  banking  and  securities 
business,  and  shall  possess  the 
qualifications  for  membenhip  in  the 
(Corporation]  NASD.  The  death,  change 
of  name,  withdrawal  of  any  partner,  the 
addition  of  any  new  partner, 
reoiganization,  consolidation,  or  any 
change  in  the  legal  structure  of  a 
partnership  member  shall  not  terminate 
the  membership  of  such  partnership 
member  provided  that  the  member  or 
surviving  organization,  if  any,  shall  be 
deemed  a  successor  to  the  business  of 
the  partnership  member,  and  the 
member  or  surviving  organization  shall 
continue  in  the  investment  banking  and 
securities  business  and  shall  possess  the 
qualifications  for  membership  in  the 
[Corporation]  NASD.  If  the  business  of 
any  predecessor  member  is  to  be  carried 
on  l^  an  organization  deemed  to  be  a 
successor  organization  by  the 


(Corporation]  NASD,  the  membership  of 
such  predecessor  member  shall  be 
extended  to  the  successor  organization 
subject  to  the  notice  and  application 
requirements  of  the  Rules  of  the 
Association  and  the  right  of  the  NASD 
to  place  restrictions  on  the  successor 
organization  pursuant  to  the  Rules  of 
the  Association;  otherwise,  any 
surviving  organization  shall  be  required 
to  satisfy  all  of  the  membership 
application  requirements  of  (the)  these 
By-Laws  and  the  Rules  of  the 
Association. ' 

R^istration  of  Branch  Offices 

Sec.  8.  (a)  Each  branch  office  of  a 
member  of  the  [Corporation)  NASD 
shall  be  registered  with  and  listed  upon 
the  membership  roll  of  the  (Corporation) 
NASD,  and  shail  pay  such  dues, 
assessments,  and  other  charges  as  shall 
be  fixed  from  time  to  time  l^  the  Board 
[of  Governors]  pursuant  to  Article  [V  of 
the  By-Laws]  VI. 

(b)  Each  member  of  the  (Corporation) 
NASD  shall  promptiy  advise  the 
(CcHpontion)  NASD  via  electronic 
process  or  such  other  process  as  the 
[Corporation]  NASD  may  prescribe  of 
the  opening,  closing,  relocation,  change 
in  designated  supervisor,  or  change  in 
designated  activities  of  any  branch 
office  of  such  member  not  later  than 
(thirty  (30)  calendar]  30  days  after  the 
effective  date  of  such  change. 

Article  (IV)  V 

Registered  Representatives  and 
Associated  Persons 

Qualification  Requirements 

Sec.  1.  No  member  shall  permit  any 
person  associated  with  (such)  the 
member  to  engage  in  the  investment 
banking  or  securities  business  unless 
the  member  determines  that  such 
person  [has  complied  with  the 
applicable  provisions  under  Article  n  of 
the  By-Laws]  satisfies  the  quahfication 
requirements  established  under  Article 
m.  Section  2  and  is  not  subject  to  a 
disqualification  under  Article  M, 
Section  4. 

Application  for  Registration 

Sec.  2.  (a)  Application  by  any  penon 
Jor  registration  with  the  (Corporation) 
NASD,  properly  signed  by  the  applicant, 
shall  be  made  to  the  (Corporation) 
NASD  via  electronic  process  or  such 
other  process  as  the  [Corporation]  NASD 
may  prescribe,  on  the  form  to  be 
prescribed  by  the  (Corporation)  NASD 
and  shall  contain: 

(1)  (An  acceptance  of  and]  An 
agreement  to  comply  with  the  [all  the 
provisions  of  the  rules  of  the 
Corporation  as  they  are  or  may  from 
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time  to  time  be  adopted  or  amended,] 
federal  secuijfies  laws,  the  rules  and 
regulations  thereunder,  the  rules  of  the 
Municipal  Securities  Rulemaking  Board 
and  the  Treasury  Department,  the  By- 
Laws  of  the  NASD,  NASD  Regulation, 
and  Nasdaq,  the  Rules  of  the 
Association,  and  all  rulings,  orders, 
directions,  and  decisions  (of,  and 
penalties  imposed  by.  the  Board  of 
Governors  or  any  duly  authorized 
committee,  and  the  provisions  of  the 
federal  securities  laws,  including  the 
rules  and  regulations  adopted 
thereunder,  and  the  rules  of  the 
Municipal  Securities  Rulemaking  Board 
and  the  Treasury  Department,  provided, 
however,  that  such  an  agreement  shall 
not  be  construed  as  a  waiver  by  the 
applicant  of  any  right  to  appeal  as 
provided  in  the  Act;)  issued  and 
sanctions  imposed  under  the  Rules  of 
the  Association:  and 

((2)  An  agreement  that  none  of  the 
Corporations,  or  any  officer,  employee, 
or  member  of  the  Boards  or  committees 
of  the  Corporation,  shall  be  liable  except 
for  willful  malfeasance,  to  the  applicant 
or  to  any  member  of  the  Corporation  or 
to  any  other  person,  for  any  action  taken 
by  such  officer,  member  of  the  Boards 
or  of  any  committee  in  his  official 
capacity,  or  by  any  employee  of  the 
Corporation  while  acting  within  the 
scope  of  his  employment,  or  under 
instruction  of  any  officer.  Board,  or 
committee  of  the  Corporations,  in 
connection  with  the  administration  or 
enforcement  of  any  of  the  provisions  of 
the  By-Laws,  any  rules  of  the 
Corporation  as  they  are  or  may  from 
time  to  time  be  adopted  or  amended, 
any  ruling,  order,  direction,  decision  of, 
or  penalty  imposed  by  the  Boards  or  any 
duly  authorized  committee  thereof,  and 
the  provisions  of  the  federal  securities 
laws,  including  the  rules  and 
regulations  adopted  thereunder 
including  the  rules  of  the  Municipal 
Securities  Rulemaking  Board  and  the 
rules  of  the  Treasury  Department:  and] 

(0)]  (2)  Such  other  reasonable 
information  with  respect  to  the 
applicant  as  the  [Corporation]  NASD 
may  require. 

(d)  The  [Corporation]  NASD  shall  not 
approve  an  application  for  registration 
of  any  person  who  is  not  eligible  to  be  • 
an  iMociated  person  of  a  member  under 
the  provisions  of  Article  in.  Section 
3[(b)  of  Article  U  of  these  By-UwsJ. 

(c)  Every  application  for  registration 
filed  with  the  (Corporation)  NASD  shall 
be  kept  current  at  all  times  by 
supplementary  amendments  via 
electronic  process  or  such  other  process 
as  the  (Corporation]  NASD  may 
prescribe  to  the  original  application. 
Such  amendment  to  the  application 


shall  be  filed  with  the  (Corporation] 
NASD  not  later  than  (thirty  (30) 
calendar]  30  days  [of]  after  learning  of 
the  facts  or  circumstances  giving  rise  to 
the  amendment.  If  such  amendment 
involves  a  statutory  disqualification  as 
defined  in  Section  3(aK39)  and  Section 
15(b)(4)  of  the  Act,  such  amendment 
shall  be  filed  not  later  than  ten  [(10) 
calendar]  days  after  such 
disqualification  occiirs. 

Notification  by  Member  to  (Corporation) 
the  NASD  and  Associated  Person  of 
Termination;  Amendments  to 
Notification 

Sec.  3.  (a)  Following  the  termination 
of  the  association  with  a  member  of  a 
person  who  is  registered  with  it.  such 
member  shall,  not  later  than  (thirty  (30) 
calendar)  30  days  after  such 
termination,  give  notice  of  the 
termination  of  such  association  to  the 
(Corporation]  NASD  via  electronic 
process  or  such  other  process  as  the 
[Corporation]  NASD  may  prescribe  on  a 
form  designated  by  the  (Corporation] 
NASD,  and  concurrentiy  shall  provide 
to  the  person  whose  association  has 
been  terminated  a  copy  of  said  notice  as 
filed  with  the  [Corporation]  NASD.  A 
member  [which]  that  does  not  submit 
such  notification],]  and  provide  a  copy 
to  the  person  whose  association  has 
been  terminated,  within  the  time  period 
prescribed,  shall  be  assessed  a  late  filing 
fee  as  specified  by  the  (Corporation] 
NASD.  Termination  of  registration  of 
such  person  associated  with  a  member 
shall  not  take  effect  so  long  as  any 
complaint  or  action  under  the  [niles] 
Rules  of  the  (Corporation]  Association  is 
pending  against  a  member  and  to  which 
complaint  or  action  such  person 
associated  with  a  member  is  also  a 
respondent,  or  so  long  as  any  complaint 
or  action  is  pending  against  such  person 
individually  under  the  [rules]  Hu7es  of 
the  (Corporation.  The  Corporation] 
Association.  The  NASD,  however,  may 
in  its  discretion  declare  the  termination 
efiective  at  any  time. 

(b)  The  member  shall  notify  the 
(Corporation)  NASD  via  electronic 
process  or  such  other  process  as  the 
(Corporation  j  NASD  may  prescribe  by 
means  of  an  amendment  to  the  notice 
filed  pursuant  to  subsection  (paragraph] 
(a)  [above]  in  the  event  that  the  member 
leams  of  facts  or  circumstances  causing 
any  information  set  forth  in  said  notice 
to  become  inaccurate  or  incomplete. 
Such  amendment  shall  be  filed  with  the 
(Corporation)  NASD  via  electronic 
process  or  such  other  process  as  the 
[Corporation]  NASD  may  prescribe  and 
a  copy  provided  to  the  person  whose 
association  with  the  member  has  been 
terminated  not  latw  than  (thirty  (30) 


calendar]  30  days  after  the  member 
leams  of  the  facts  or  circumstances 
giving  rise  to  the  amendment. 

Retention  of  Jurisdiction 

Sec.  4.  A  person  whose  association 
with  a  member  has  been  terminated  and 
is  no  longer  associated  with  any 
member  of  the  [Corporation]  NASD  or  a 
person  whose  registration  has  been 
revoked  or  canceled  shall  continue  to  be 
subject  to  the  filing  of  a  complaint 
under  the  [rules]  Rules  of  the 
(Corporation]  Association  based  upon 
conduct  which  commenced  prior  to  the 
termination  (or),  revocation,  or 
cancellation  or  upon  such  person's 
failure,  while  subject  to  the 
[Corporation's]  NASD's  jurisdiction  as 
provided  herein,  to  provide  information 
requested  by  the  (Corporation]  NASD 
pursuant  to  (NASD  Rule  8210]  the  Rules 
of  the  Association,  but  any  such 
complaint  shall  be  filed  within: 

(a)  Two  ((2)]  years  after  the  efiiective 
date  of  termination  of  registration 
pursuant  to  Section  3  (above),  provided, 
however  that  any  amendment  to  a 
notice  of  termination  filed  piusuant  to 
Section  3(b)  that  is  filed  within  two 
years  of  the  original  notice  which 
discloses  that  such  person  may  have 
engaged  in  conduct  actionable  under 
any  applicable  statute,  rule,  or 
regulation  shall  operate  to  recommence 
the  running  of  the  two-year  period 
under  this  [paragraph)  subsection; 

(b)  Two  ((2)]  years  after  the  effective 
date  of  revocation  or  cancellation  of 
registration  pursuant  to  [NASD  Rule 
8320]  the  Rules  of  the  AJssociation;  or 

(c)  in  the  case  of  an  unregistered 
person,  within  two  ((2)]  years  after  the 
date  upon  which  such  person  ceased  to 
be  associated  with  the  member. 

Article  (VI  VI 

Dues,  Assessments,  and  Other  Charges 

Power  of  (Corporation]  the  NASD  to  Fix 
and  Levy  Aaaessments 

Sec.  1.  The  (Corporation]  AMSD  shall 
prepare  an  estimate  of  the  funds 
neceasary  to  defray  reasonable  expenses 
of  administration  in  carrying  on  the 
work  of  the  (Corporation]  NASD  each 
fiscal  yecr.  and  on  the  basis  of  such 
estimate,  shall  fix  and  levy  the  amount 
of  admission  fees.  dues,  assessments, 
and  other  charges  to  be  paid  by 
members  of  the  (Corporation]  NASD  and 
issuers  and  any  other  persons  using  any 
facility  or  system  which  the 
(Corporation]  NASD,  NASD  Regulation, 
or  Nasdaq  operates  or  controls.  Fees, 
dues,  assessments,  and  other  charges 
shall  be  called  and  payable  as 
determined  by  the  (Corporation]  NASD 
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fitim  time  to  time;  provided,  however, 
that  such  admission  fees,  dues, 
assessments,  and  other  charges  shall  be 
equitably  allocated  amqng  members  and 
issuers  and  any  other  persons  using  any 
facility  or  system  which  the 
[Corporation]  NASD  operates  or 
controls.  The  [Corporation]  NASD  may 
from  time  to  time  make  such  changes  or 
adjustments  in  such  fees,  dues, 
assessments,  and  other  charges  as  It 
deems  necessary  or  appropriate  to 
assure  equitable  allocation  of  dues 
among  members.  In  the  event  of 
termination  of  membership  or  the 
extension  of  any  membership  to  a 
successor  organization  during  any  fiscal 
year  for  which  an  assessment  has  been 
levied  and  become  payable,  the 
(Corporation)  NASD  may  make  such 
adjustment  in  the  fees.  dues, 
assessments,  or  other  charges  payable  by 
any  such  member  or  successor 
organization  or  organizations  during 
such  fiscal  years  as  it  deems  fair  and 
appropriate  in  the  circumstances. 

Reports  of  Members 

Sec.  2.  Each  member,  issuer,  or  other 
person  shall  prompUy  furnish  all 
information  or  reports  requested  by  the 
[Corporation)  NASD  in  connection  with 
the  determination  of  the  amoimt  of 
admission  fees,  dues,  iassessments.  or 
other  charges. 

Suspension  or  Cancellation  of 
Membership  or  Registration 

Sec.  3.  The  (Corporation)  NASDatter 
(fifteen  (15)]  15  days  notice  in  writing, 
may  suspend  or  cancel  the  membership 
of  any  member  or  the  registration  of  any 
person  in  arrears  in  the  payment  of  any 
tees,  dues,  assessments,  or  other  charges 
or  for  failure  to  furnish  any  information 
or  reports  requested  pursuant  to  Section 
2  (of  this  Article],  or  for  feiluie  to 
comply  with  an  award  of  arbitrators 
properly  rendered  pursuant  to  (Section 
41]  the  Rules  of  the  [Code  of  Arbitration 
Procedure)  Association,  where  a  timely 
motion  to  vacate  or  modify  such  award 
has  not  been  made  pursuant  to 
applicable  law  or  where  such  a  motion 
has  been  denied,  or  for  failure  to  comply 
with  a  written  and  executed  setUement 
agreement  obtained  in  connection  with 
an  arbitration  or  mediation  submitted 
for  disposition  pursuant  to  the 
(procedures  specified  by  the 
Corporation]  Rules  of  the  Association. 

Reinstatement  of  Membership  or 
Registration 

Sec.  4.  Any  membership  or 
registration  suspended  or  canceled 
under  this  Article  may  be  reinstated  by 
the  (Corporation)  NASD  upon  such 
terms  and  conditions  as  it  shall  deem 
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just;  provided,  however,  that  any 
applicant  for  reinstatement  of 
membership  or  registration  shall  possess 
the  qualifications  required  for 
membership  or  registratfon  in  the 
[Corporation]  NASD. 

Delegation 

Sec.  5.  The  NASD  may  delegate  its 
authority  under  this  Article  in  a  manner 
not  inconsistent  with  the  Delegation 
Plan. 

Article  (VIJ  VZ7 
Board  of  Governors 

Powers  and  Authority  of  Board 

Sec.  1.  (a)  The  Board  [of  Governors) 
shall  be  the  governing  body  of  the 
[Corporation]  NASD  and,  except  as 
otherwise  provided  by  applicable  law. 
the  Restated  Certificate  of  Incorporation, 
or  these  By-Laws,  shall  be  vested  with 
all  powers  necessary  for  the 
management  and  administration  of  the 
affairs  of  the  (Corporation]  NASD  and 
the  promotion  of  the  [Corporation's] 
NASD's  welfare,  objects,  and  purposes. 
In  the  exercise  of  such  powers,  the 
Board  [of  Governors]  shall  have  the 
authority  to: 

((1))^/)  Adopt  for  submission  to  the 
membership,  as  hereinafter  provided, 
such  By-Laws  and  changes  or  additions 
thereto  as  it  deems  necessary  or 
appropriate: 

[{2)][ii)  Adopt  such  other  [rules]  Rules 
of  the  [Corporation]  Association  and 
changes  or  additions  thereto  as  it  deems 
necessary  or  appropriate,  provided, 
however,  that  the  Board  may  at  its 
option  submit  to  the  membership  any 
such  adoption,  change,  or  addition  to 
such  (rules]  Rules; 

((3)]  (iiiV  make  such  regulations,  issue 
such  orders,  resolutions,  exemptions, 
interpretations,  including 
interpretations  of  these  By-Laws  and  the 
(rules)  Rules  of  the  (Corporation] 
Association,  and  directions,  and  make 
such  decisions  as  it  deems  necessary  or 
appropriate; 

[(4)]  (iv)  Prescribe  (a  code  of 
arbitration  procedure  providiiig]  ru7es 
for  the  required  or  voluntary  arbitration 
of  controversies  between  members  and 
between  members  and  customera  or 
others  as  it  shall  deem  necessary  or 
appropriate; 

[(5)]  (v)  Establish  rules  and 
procedures  to  be  followed  by  members 
in  connection  with  the  distribution  of 
securities  issued  by  members  and 
affiliates  thereof; 

[(6)J  (vi)  Require  all  over-the-counter 
transactions  in  securities  between 
membera,  other  than  transactions  in 
exempted  securities  as  defined  in 
Section  3(a)(12)  of  the  Act,  to  be  cleared 


and  settied  through  the  facilities  of  a 
clearing  ag«u:y  registered  with  the 
Commission  pursuant  to  the  Act,  which 
clears  and  setUes  such  over-the-counter 
transactions  in  seciirities; 

((7)]  (vii)  Organize  and  operate 
automated  systems  to  provide  qualified 
subscribers  with  securities  information 
and  automated  services.  The  systeips 
may  be  organized  and  operated  by  a 
division  or  subsidiary  company  of  the 
(Corporation]  NASD  as  by  one  or  mors 
independent  firms  under  contract  with 
the  (Corporation)  NASD  as  the  Board  (of 
Governors]  may  deem  necessary  or 
appropriate.  The  Board  (of  Governors] 
may  adopt  rules  for  such  automated 
systems,  establish  reasonable 
qualifications  and  classifications  for 
members  and  other  subscribere,  provide 
qualification  standards  for  securities 
included  in  such  systems,  require 
members  to  report  prompUy  information 
in  connection  with  securities  included 
in  such  systems,  and  establish  charges 
to  be  collected  from  subscribers  and 
others; 

((8)]  (viii)  Require  the  prompt 
reporting  by  members  of  such^original 
and  supplementary  trade  data  as  the 
Board  deems  appropriate.  Such 
reporting  requirements  may  be 
administered  by  the  [Corporation) 
NASD,  a  division  or  subsidiary  thereof, 
or  a  clearing  agency  registered  under  the 
Act;  and 

((9)]  (ix)  Engage  in  any  activities  or 
conduct  necessary  or  appropriate  to 
carry  out  the  [Corporation's]  NASEys 
purposes  under  its  Restated  Certificate 
of  Incorporation  and  the  federal 
securities  laws. 

(b)  In  the  event  of  the  refusal,  failure, 
neglect,  or  inability  of  any  (member  of 
the  Board  of  Governors]  Governor  to 
discharge  [his]  such  Governor's  duties, 
or  for  any  cause  affecting  the  best 
interests  of  the  [Corporation)  NASD  the 
sufficiency  of  which  the  Board  [of 
Governors)  shall  be  the  sole  judge,  the 
Board  shall  have  the  power,  by  the 
affirmative  vote  of  two-thirds  of  the 
Governors  then  in  office,  to  remove  such 
[member]  Governor  and  declare  (his) 
such  Governor's  position  vacant  and 
that  such  position  shall  be  filled  in 
accordance  with  the  provisions  of 
Section  [6]  7  (of  this  Article). 

(c)  To  the  fullest  extent  permitted  by 
applicable  law,  the  Restated  Certificate 
of  Incorporation  [and  applicable  law, 
the  Corporation],  and  these  By-Laws,  thf 
NASD  may  delegate  any  power  of  the 
(Corporation  or  the  Board  of  Governors 
to  any  person  or  entity,  including  a 
subsidiary  of  the  Corporation;  provided 
that  such  delegation  is)  NASD  or  the 
Board  to  a  committee  appointed 
pursuant  to  Article  DC,  Section  1,  the 
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NASD  Regulation  Boatxi.  the  Nasdaq 
Board,  or  NASD  staff  in  a  manner  not 
inconsistent  with  the  Delegation  Plan. 

Authority  to  Cancel  or  Suspend  for 
Failure  to  Submit  Required  In&umation 

Sec.  2.  (a)  The  Board  [of  Governors] 
shall  have  authority,  uf>on  notice  and 
opportunity  for  a  hearing,  to  cancel  or 
suspend  the  membership  of  any  member 
or  suspend  the  association  of  any  person 
associated  with  a  member  for  failure  to 
file,  or  to  submit  on  request,  any  report, 
docimient.  or  other  information  required 
to  be  filed  with  or  requested  by  the 
[Corporation]  NASD  pursuant  to  these 
By-Laws  or  the  Rules  of  the  Association. 

(b)  Any  oiembeTship  or  association 
suspended  or  canceled  pursuant  to  this 
Section  may  be  reinstated  by  the  NASD 
pursuant  to  the  Rules  of  the 
Association. 

[(b)]  (c)  The  Board  [of  Governors]  is 
authorized  to  delegate  [the  authority 
hereinabove  granted  to  the  Chief 
Executive  Officer  of  the  Corporation: 
provided,  however,  that  the  Executive 
Committee  of  the  Board  of  Governors 
shall  be  notified  in  writing  of  any  such 
contemplated  action  by  the  Chief 
Executive  Officer)  its  authority  under 
this  Section  in  a  manner  not 
inconsistent  with  the  Delegation  Plan 
and  otherwise  in  accordance  with  the 
Rules  of  the  Association. 

Authority  to  Take  Action  Under 
Emergency  or  Extraordinary  Market 
Conditions 

Sec  3.  The  Board  [of  Governors),  or 
such  person  or  p>ersons  as  may  be 
designated  by  the  Board,  in  the  event  of 
an  emergency  or  extraordinary  market 
conditions,  shall  have  the  authority  to 
take  any  action  regardingl;]: 

[(1)1  fay  The  trading  in  or  operation  of 
the  over-the-counter  securities  market, 
the  operation  of  any  automated  system 
owned  or  operated  by  the  [Corporations] 
NASD.  NASD  Regulation,  or  Nasdaq. 
and  the  participation  in  any  such 
system  of  any  or  all  persons  or  the 
trading  therein  of  any  or  all  seciirities; 
and 

((2)1  (b)  The  operation  Qf  any  or  all 
member  firms'  offices  or  systems,  if,  in 
the  opinion  of  the  Board  or  the  person 
or  persons  hereby  designated,  such 
action  is  necessary  or  appropriate  for 
the  protection  of  investors  or  the  public 
interest  or  for  die  orderly  operation  of 
the  marketplace  or  the  system. 

Composition  and  Qualifications  of  the 
Boeid 

Sec.  4.  (a)  (The  Board  of  Governors 
shall  be  composed  of  five  or  more 
members,  the  number  thereof  to  be 
determined  from  time  to  time  by  the 


Board  of  Governors,  and  shall  include  at 
all  times  the  Chief  Executive  Officer  and 
such  Industry,  Non-Industry,  and  Public 
Governors  as  shall  be  determined  from 
time  to  time  by  the  Board  of  Governors, 
both  of  which  determinations  shall  be 
consistent  with  the  Delegation  Plan  and 
Section  15A(b)(4)  of  the  Act.  The 
criteria  for  the  categories  of  Industry, 
Non-Industry  and  Public  Governors,  as 
used  herein,  shall  be  established  by  the 
Board  of  Governors  from  time  to  time, 
which  criteria  shall  be  consistent  with 
the  Delegation  Plan.)  The  Board  shall 
ctmsist  of  the  Chief  Executive  Officer 
and  the  Chief  Operating  Officer  of  the 
NASD,  the  Presidents  of  NASD 
Regulation  and  Nasdaq,  the  Chair  of  the 
National  Adjudicatory  Council,  and  no 
fewer  than  16  and  no  more  than  22 
Governors  elected  by  the  irwrnbers  of  the 
NASD.  The  Governors  elected  by  the 
members  of  the  NASD  shall  include  a 
representative  of  an  issuer  of  investment 
company  shares  or  an  affiliate  of  such 
an  issuer,  a  representative  of  an 
insurance  company,  and  a  Nasdaq 
issuer.  A  majority  of  the  Governors  shall 
be  Non-Industry  Governors.  If  the  Board 
consists  of  21  to  23  Governors,  at  least 
five  shall  be  Public  Governors.  If  the 
Board  consists  of  24  to  27  Governors,  at 
least  six  shall  be  Public  Goverriors. 

(b)  As  soon  as  practicable],]  following 
the  annual  election  [of  members  to  the 
Board]  of  Governors,  the  Board  [of 
Governors]  shall  elect  from  [the]  among 
its  members  [of  the  Board  of  Governors 
a  Chairman,]  a  Chair  and  such  other 
persons  having  such  tides  as  it  shall 
deem  necessary  or  advisable,  to  serve 
until  the  next  annual  election  or  until 
their  successors  are  chosen  and  qualify. 
The  Chair  of  the  National  Adjudicatory 
Council  may  not  serve  as  Choir  of  the 
Board.  The  Chair  and  other  persons  [so] 
elected  under  this  subsection  shall  have 
such  powers  and  duties  as  may  be 
determined  from  time  to  time  by  the 
Board  [of  Governors).  The  Board  [of 
Governors,  by  affirmative  vote  of],  by 
resolution  adopted  by  a  majority  of  (its 
mmnbers]  the  Governors  then  in  office, 
may  remove  the  Chair  and  any  [such] 
person  elected  under  this  subsection 
from  such  position  at  any  time. 

Term  of  Office  of  Governors 

Sec.  5.  (Each  Governor,  except  as 
otherwise  provided  by  the  Restated 
Certificate  of  Incorporation  or  these  By- 
Laws,  shall  bold  office  for  a  term  of  not 
more  than  three  years,  such  term  to  be 
fixed  by  the  Board  at  the  time  of  the 
nomination  or  certification  of  such 
Governor,  or  until  his  successor  is 
elected  and  qualified,  or  until  his  death, 
resignation,  disqualification,  or  removal. 
Except  for  the  Chief  Executive  Officer. 


no  Governor  may  serve  more  than  two 
consecutive  terms,  provided,  however, 
that  if  a  Governor  is  appointed  to  fill  a 
term  of  less  than  pne  year,  such 
Governor  may  serve  up  to  two 
consecutive  terms  following  the 
expiration  of  such  Governor's  current 
term.  The  Chief  Executive  Officer  of  the 
Corporation  shall  serve  as  a  member  of 
the  Board  until  his  successor  is  selected 
and  qualified,  or  until  his  death, 
resignation,  disqualification,  or 
removal.) 

(a)  The  Chief  Executive  Officer  and 
the  Chief  Operating  Officer  of  the  NASD 
and  the  Presidents  of  NASD  Regulation 
and  Nasdaq  shall  serve  as  Governors 
until  a  successor  is  elected,  or  until 
death,  resignation,  or  removal. 

(b)  The  Chair  of  the  National 
Adjudicatory  Council  shall  serve  as  a 
Governor  for  a  term  of  one  year,  or  until 
a  successor  is  duly  elected  and 
qualified,  or  until  death,  resignation, 
disqualification,  or  removal.  A  Chair  of 
the  National  Adjudicatory  Council  may 
not  serVe  more  than  two  consecutive 
terms  as  a  Governor,  unless  a  Chair  of 
the  National  Adjudicatory  Council  is 
appointed  to  fill  a  term  of  less  than  one 
year  for  such  office.  In  such  case,  the 
Chair  of  the  National  Adjudicatory 
Council  may  serve  an  initial  term  as  a 
Governor  and  up  to  two  consecutive 
terms  as  a  Governor  following  the 
expiration  of  the  initial  term.  After 
serving  as  a  Chair  of  the  National 
Adjudicatory  Council,  an  individual 
may  serve  as  a  Governor  elected  by  the 
members  of  the  NASD. 

(c)  The  Governors  elected  by  the 
members  of  the  NASD  shall  be  divided 
into  three  classes  and  hold  office  for  a 
term  of  no  more  than  three  years,  such 
term  to  be  fixed  by  the  Board  at  the  time 
of  the  nomination  or  certification  of 
such  Governor,  or  until  a  successor  is 
duly  elected  and  qualified,  or  until 
death,  resignation,  disqualification,  or 
removal.  A  Governor  elected  by  the 
members  of  the  NASD  may  not  serve 
more  than  two  consecutive  terms.  If  a 
Governor  is  elected  by  the  Board  to  fill 

a  term  of  less  than  one  year,  the 
Governor  may  serve  up  to  two 
consecutive  terms  following  the 
expiration  of  the  Governor's  initial  term. 
The  term  of  office  of  Governors  of  the 
first  class  shall  expire  at  the  January 
1999  Board  meeting  of  the  second  class 
one  year  thereafter,  and  of  the  third 
class  two  years  thereafter.  At  each 
annual  election,  coaunencing  January 
1999,  Governors  shall  be  elected  for  a 
term  of  three  years  to  replace  those 
whose  terms  expire. 
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Disqualification 

Sec.  6.  Notwithstanding  Section  5.  the 
term  of  office  of  a  Governor  shall 
terminate  immediately  upon  a 
determination  by  the  Board,  by  a 
majority  vote  of  the  remaining 
Governors,  that:  (a)  The  Governor  no 
longer  satisfies  the  classification 
(Industry,  Non-Industry,  or  Public 
Governor)  for  which  the  Governor  was 
elected;  and  (b)  the  Governor's 
continued  service  as  such  would  violate 
the  compositional  requirements  of  the 
Board  set  forth  in  Section  4.  If  the  term 
of  office  of  a  Governor  terminates  under 
this  Section,  and  the  remairung  term  of 
office  of  such  Governor  at  the  time  of 
termination  is  not  more  than  six 
months,  during  the  period  ofvacartcy 
the  Board  shall  not  be  deemed  to  be  in 
violation  of  Section  4  by  virtue  of  such 
vacancy. 

Filling  of  Vacancies 

Sec.  [6.]  7.  [(a)  Any  vacancy  in  the 
office  of]  If&  Governor  position  becomes 
vacartt.  whether  (occiirring  by  reason] 
because  of  death,  disability, 
disqualification,  removal,  or  resignation, 
[other  than  a  vacancy  by  reason  of  an 
increase  in  the  size  of  the  Board,  shall 
be  filled)  the  National  Nontinating 
Committee  shall  nomiaate,  and  the 
Board  shall  elect  by  majority  vote  of  the 
remaining  Governors  then  in  office  [and 
any  person  elected  to  fill  such  vacancy 
shall  satisfy  the  qualifications  and 
criteria],  a  person  satisfying  the 
classification  (Industry,  Non-Industry, 
or  Public  Governor)  fat  the  governorship 
[being  filled]  as  provided  in  Section  4 
(of  this  Article.)  to  fill  sach  vacancy, 
except  that  if  the  remainiitg  term  of 
office  for  the  vacant  Governor  position 
is  not  more  than  six  months,  no 
replacement  shall  be  required.  If  the 
remaining  term  of  office  for  the  vacant 
Governor  position  is  more  than  one 
year,  the  Governor  elected  by  the  Board 
to  fill  such  position  shall  stand  for 
election  in  the  next  armual  election 
pursuant  to  this  Article,  [(b)  Any 
vacancy  in  the  office  of  a  Governor 
occurring  by  reason  of  an  increase  in  the 
size  of  the  Board  shall  be  filled  by 
majority  vote  of  the  Board  and  any 
person  elected  to  fill  such  vacancy  shall 
satisfy  the  criteria  for  such  newly 
created  governorship  as  shall  be 
established  by  resolution  of  the  Board, 
provided  that  the  filling  of  any  such 
vacancy  shall  not  be  inconsistent  with 
any  other  juovisions  of  these  By-Laws  or 
the  Delegation  Plan.) 


Meetings  of  Board;  Quorum;  Required 
Vote 

Sec.  8.  Meetings  of  the  Board  shall  be 
held  at  such  times  and  places,  upon 
such  notice,  and  in  accordance  with 
such  procedure  as  the  Board  (of 
Governors]  in  its  discretion  may 
determine.  [A]  At  all  meetings  of  the 
Board,  unless  otherwise  set  forth  in 
these  By-Laws  or  required  by  law,  a 
quorum  (of  the  Board  of  Governors)  fm 
the  transaction  of  business  shall  consist 
of  a  majority  of  the  [total  number  of 
Governors  of  the  Corporation  and  any] 
Board,  including  not  less  than  50 
percent  of  the  Non-Industry  Governors. 
Any  action  taken  by  a  majorify  vote  at 
any  meeting  at  which  a  quorum  is 
present,  except  as  otherwise  provided  in 
the  Restated  Certificate  of  Inrarporatian 
or  these  By-Laws,  shall  constitute  the 
action  of  the  Board  [of  Governors). 
[Members  of  the  Board  of]  Governors).) 
or  members  o/any  committee  appointed 
by  the  Board  (of  Governors  or  any  odier 
committee  of  the  Corporation,)  under 
Article  DC,  Section  1  may  participate  in 
a  meeting  [thereof]  of  the  Board  or  a 
committee  by  means  of  communications 
fecilities  that  ensure  all  persons 
participating  in  the  meeting  can  hear 
and  speak  to  (each  othw)  one  another, 
and  participation  in  a  meeting  pursuant 
to  this  By-Law  shall  constitute  presence 
in  person  at  such  meeting.  No  (member 
of  the  Board  of  Governors)  Governor 
shall  vote  by  proxy  at  any  meeting  of  the 
Board. 

The  National  Nominating  Ccunmittee 

Sec.  (7.  (b)]  9.  (a)  The  National 
Nominating  Committee  shall  [have  such 
powers  and  shall  perform  such 
functions  as  shall  be  determined  by 
resolution  of  the  Board  of  Governors 
from  time  to  time,  consistent  with  the 
Delegation  Plan)  nominate:  Industry. 
Non-Industry,  and  Public  Governors  for 
each  vtKont  or  new  Governor  position 
on  the  NASD  Board  for  election  by  the 
membership:  Industry,  Non-Industry, 
and  Public  Directors  for  each  vacant  or 
new  position  on  the  NASD  Regulation 
Board  and  the  Nasdaq  Board  for 
election  by  the  Board;  Industry,  Non- 
Industry,  and  Public  members  for  each 
vacant  or  new  position  on  the  National 
Adjudicatory  Council  for  appointment 
by  the  NASD  Regulation  Board;  and 
Industry  and  Non-Industry  members  for 
each  vacant  or  new  position  on  the 
Nasdaq  Listing  and  Hearing  Review 
Council  for  appointment  by  the  Nasdaq 
Board. 

(b)  The  National  Nominating 
Committee  shall  consist  of  (six  or  more 
persons  who  shall  have  such 
qualifications,  and  who  shall  be  selected 


in  such  manner,  as  shall  be  determined 
by  resolution  of  the  Board  of  Governors 
frx>m  time  to  time,  which  qualifications 
and  manner  of  selection  shall  be 
consistent  with  the  Delegation  Plan)  no 
fewer  than  six  and  no  more  than  nine 
members.  The  number  of  Industry 
corrmdttee  members  shall  equal  or 
exceed  the  number  of  Non-Industry 
committee  members.  If  the  National 
Nominating  Committee  consists  of  six 
members,  at  least  two  shall  be  Public 
conuruttee  members.  If  the  National 
Nominating  Committee  consists  of  seven 
or  more  members,  at  least  three  shall  be 
Public  conunittee  members.  No  officer 
m  employee  of  the  Association  shall 
serve  as  a  member  of  the  Natioruil 
Nominating  Conunittee  in  any  voting  or 
rton-voting  capacity.  No  mttre  than  three 
of  the  National  Nominating  Committee 
meird)ers  and  no  more  than  two  of  the 
Industry  committee  members  shall  be 
current  members  of  the  NASD  Board. 

(c)  A  National  Nominating  Committee 
member  may  not  simultaneously  serve 
on  the  National  Nominating  Corrunittee 
and  the  Board,  unless  such  member  is 
in  his  or  her  final  year  of  service  on  the 
Board,  and  following  that  year,  that 
member  may  not  stand  for  election  to 
the  Board  until  such  time  as  he  or  she 

is  no  longer  a  member  of  the  National 
Nominating  Coatmittee. 

(d)  h4embers  of  the  National 
Nominating  Committee  shall  be 
appointed  anrmaUy  by  the  Board  and 
may  be  removed  only  by  majority  vote 
of  the  whole  Board,  after  appropriate 
notice,  for  refusal,  failure,  neglect,  or 
inability  to  discharge  such  member's 
duties.  The  NASD  Regulation  Board  and 
the  Nasdaq  Board  each  shall  propose 
ttvo  candidates  to  the  NASD  Board  for 
appointment  to  the  National 
Nominating  Conunittee. 

(e)  The  Secretary  of  the  NASD  shall 
collect  from  each  nominee  for  Govunor 
such  information  as  is  reasonably 
necessary  to  serve  as  the  basis  for  a 
determination  of  the  nominee's 
classification  as  an  Industry.  Non- 
Industry,  or  Public  Governor,  and  the 
Secretary  shall  certify  to  the  Natioital 
Nominating  Committee  each  nominee's 
classificatirm. 

(f)  At  all  meetings  of  the  National 
Nominating  Comnuttee,  a  quorum  for 
the  transtKtion  ofbusirtess  shall  cormst 
of  a  majority  of  the  National 
Nominating  Committee,  including  not 
less  than  50  percent  of  the  Non-Industry 
committee  members.  In  the  absence  of  a 
quorum,  a  majority  of  the  committee 
members  preseitt  may  adjourn  the 
meeting  until  a  quorum  is  present 
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Procedure  for  Nonnnation  of  Governors 

Sec.  [7.(c)]  10.  (At  least  90  days  prior) 
Prior  to  a  meeting  of  members  pursuant 
to  Article  XXI  for  the  election  of 
Governors,  the  [Corporation]  NASD 
shall  notify  the  members  of  the  [date, 
place,  and  time  of  such  meeting  and 
shall  set  forth  in  such  notice  the]  names 
of  each  nominee  [(a  "Nominee"),  as] 
selected  by  the  National  Nominating 
Committee(.]  for  each  governorship  up 
for  election,  [and  shall  further  provide 
in  such  notice  the  qualifications]  the 
classification  of  governorship  (Industry, 
Non-Industry,  or  Public  Governor)  for 
which  the  nominee  is  nominated,  the 
qualifications  of  each  nominee.,  and 
such  other  information  regarding  each 
(such  Nominee]  nominee  as  the 
Natioral  Nominating  Committee  deems 
pertinent  A  person  who  has  not  been  so 
nominated  may  be  included  on  the 
ballot  for  the  election  of  Governors  if ; 
[(l)]^a;  [at  least  60]  within  30  days  [prior 
to  the  scheduled  date  for  the  meeting  of 
.members]  after  the  date  of  such  notice 
in  1997.  or  within  45  days  after  the  date 
of  such  notice  in  1998  and  thereafter. 
such  person  [complies  with  the 
requirements  and  procedures  for 
nomination  set  forth  in  the  Delegation 
Plan  and  (2)  the  person  is  certified] 
presents  to  the  Secretary  of  the  NASD 
petitions  in  support  of  his  or  her 
nomination  duly  executed  by  three 
percent  of  the  members;  and  (b)  the 
Secretary  certifies  that  (i)  the  petitions 
are  duly  executed  by  the  Executive 
Representatives  of  the  requisite  number 
of  members;  and  (ii)  the  person  satisfies 
the  classification  (Industry.  Non- 
Industry,  or  Public  Governor)  of  the 
governorship  to  be  filled,  based  on  such 
information  provided  by  the  person  as  is 
reasonably  necessary  to  make  the 
certification.  The  Secretary  shall  not 
unreasonably  withhold  or  delay  the 
certification.  Upon  certification,  the 
election  shall  be  deemed  a  contested 
election.  After  the  certification  of  a 
contested  election  or  the  expiration  of 
time  for  contesting  an  election  under 
this  Section,  the  Secretary  shall  deliver 
notice  of  a  meeting  of  members 
pursuant  to  Article  XXI.  Section  3(a). 

Coaununication  of  Views 

Sec.  11.  The  NASD,  the  Board,  the 
National  Nominating  Committee,  a 
committee  appointed  pursuant  to 
Article  DC,  siection  1,  and  NASD  staff 
shall  not  take  any  position  publicly  or 
with  a  member  or  person  associated 
with  or  employed  by  a  member  with 
respect  to  any  candidate  in  a  contested 
election  or  nomination  held  pursuant  to 
these  By-Laws  or  the  NASD  Regulation 
By-Laws.  A  Governor  or  a  member  of  the 


National  Nonurmting  Committee  or  any 
other  committee  may  communicate  his 
or  her  views  with  respect  to  any 
candidate  if  such  Governor  or 
committee  member  acts  solely  in  his  or 
her  individual  capacity  and  disclaims 
any  intention  to  communicate  in  any 
official  capacity  on  behalf  of  the  NASD, 
the  NASD  Board,  the  National 
Nominating  Committee,  or  any  other 
committee.  Except  as  provided  herein, 
any  candidate  and  his  or  her 
representatives  may  communicate 
support  for  the  candidate  to  a  member 
or  person  associated  with  or  employed 
by  a  member. 

Administrative  Support 

Sec.  12.  The  Secretary  of  the  NASD 
shall  provide  administrative  support  to 
the  candidates  in  a  contested  election 
under  this  Article  by  sending  to  NASD 
members  eligible  to  vote  up  to  two 
mailings  of  materials  prepared  by  the 
candidates.  The  NASD  shall  pay  the 
postage  for  the  mailings.  If  a  candidate 
wants  such  mailings  sent,  the  candidate 
shall  prepare  such  material  on  the 
candidate's  personal  stationery.  The 
material  shall  state  that  it  represents  the 
opinions  of  the  candidate.  The 
candidate  shall  provide  a  copy  of  such 
material  for  each  member  of  the  NASD. 
A  candidate  nominated  by  the  National 
Nominating  Committee  may  identify 
himself  or  herself  as  such  in  his  or  her 
materials.  Any  candidate  may  send 
additional  materials  to  NASD  members 
at  the  candidate's  own  expense.  Except 
as  provided  in  this  Article,  the  NASD, 
the  Board,  any  committee,  and  NASD 
staff  shall  not  provide  any  other 
administrative  support  to  a  candidate  in 
a  contested  election  conducted  under 
this  Article  or  a  contested  election  or 
nomiiMtion  conducted  under  the  NASD 
Regulation  By-Laws. 

Election  of  (Board  Members]  Governors 

Sec.  (7.(a)]  13.  (The  members  of  the 
Board  of]  Governors  shaU  be  elected  by 
a  plurality  of  the  votes  of  the  members 
of  the  [Onporation]  NASD  present  in 
person  or  represented  by  proxy  at  the 
annual  meeting  of  the  [Corporation] 
NASD  and  entitled  to  vote  thereat.  The 
annual  meeting  of  the  [Corporation] 
NASD  shall  be  on  such  date  and  at  such 
place  as  the  Board  [of  Governors]  shall 
designate  pursuant  to  Article  XXI.  Any 
Governor  so  elected  must  be  nominated 
by  the  National  Nominating  Committee 
or  certified  by  the  Secretary  [described 
in  subsection  (b)  below  or  certified] 
pursuant  to  [subsection  (c)  below  and 
must  satisfy  the  other  qualifications  for 
Governors  set  forth  in  Section  4  of  this 
Article  or  as  established  by  resolution  of 
the  Board  of  Governors  from  time  to 


time,  which  qualifications  shall  be 
consistent  with  the  Delegation  Plan] 
Section  10. 

Maintenance  of  Compositional 
Requirements  of  the  Board 

Sec.  14.  Each  Governor  shall  update 
the  information  submitted  under 
Section  9(e)  regarding  his  or  her 
classification  as.an  Industry,  Non- 
Industry,  or  Public  Governor  at  least 
annually  and  upon  request  of  the 
Secretary  of  the  NASD,  and  shall  report 
immediately  to  the  Secretary  any 
change  in  such  classification. 

Resignation 

Sec.  15.  Any  Governor  may  resign  at 
any  time  either  upon  written  notice  of 
resignation  to  the  Chair  of  the  Board, 
the  Chief  Executive  Officer,  or  the 
Secretary.  Any  such  resignation  shall 
take  effect  at.  the  time  specified  therein 
or.  if  the  time  is  not  specified,  upon 
receipt  thereof,  and  the  acceptance  of 
such  resignation,  unless  required  by  the 
terms  thereof,  shall  not  be  necessary  to 
make  such  resignation  effective. 

Article  (Vn)  Vm 

Officers,  Agents,  and  Employees 

Officers  • 

Sec.  1.  The  Board  [of  Governors]  shall 
[select]  elect  a  Chief  Executive  Officer, 
who  shall  be  responsible  for  the 
management  and  administration  of  its 
afEairs  and  shall  be  the  official 
representative  of  the  [Corporation] 
NASD  in  all  public  matters  and  who 
shall  have  such  powers  and  duties  in 
the  management  of  the  [Corporation) 
NASD  as  may  be  prescribed  in  a 
resolution  by  the  Board  [of  Governors],   - 
and  which  powers  and  duties  shall  not 
be  inconsistent  with  the  Delegation 
Plan.  The  Board  shall  elect  a  Chief 
Operating  Officer  and  Secretary,  who 
shall  have  such  powers  and  duties 
conferred  by  these  By-Laws  and  such 
other  powers  and  duties  as  may  be 
prescribed  in  a  resolution  by  the  Board. 
The  Board  may  provide  for  such  other 
executive  or  administrative  officers  as  it 
shall  deem  necessary  or  advisable, 
including^  but  not  limited  to.  Executive 
Vice  [-IPresident,  Senior  Vice[-] 
President,  Vice  [-]President,  [Secretary,] 
and  Treasurer  of  the  [Corporation] 
NASD.  All  such  officers  shall  have  such 
titles,  [such]  powers,  and  duties,  and 
shall  be  entitied  to  such  compensation, 
as  shall  be  determined  from  time  to  time 
by  the  Board  [of  Governors].  Each  such 
officer  shall  hold  office  until  [his]  a 
successor  is  elected  and  qualified  or 
until  [his]  such  officer's  earlier 
resignation  or  removal.  Any  officer  may 
resign  at  any  time  upon  written  notice 
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to  the  [Corporation]  NASD.  [The  Board 
of  Governors  may  remove  any  officer, 
with  or  without  cause,  at  any  time,  but 
such  removal  shaH  be  without  prejudice 
to  the  contractual  rights  of  such  officer, 
if  any,  with  the  Corporation.  Any 
number  of  offices  may  be  held  by  the 
same  person.  Any  vacancy  occurring  in 
any  office  of  the  Corporation  by  death, 
resignation,  removal,  or  otherwise  may 
be  filled  for  the  unexpired  portion  of  the 
term  by  the  Board  of  Govemop  at  ai^ 
meetii^.] 

Absence  of  Chief  Executive  Offic w 

Sec.  2.  In  the  case  of  the  absence  or 
inability  to  act  of  the  (President)  Chief 
Executive  Officer  of  the  (Corporation] 
NASD,  or  in  the  case  of  a  vacancy  in 
such  office,  the  Board  [of  Governors] 
may  appoint  its  [Chairman]  Chair  or 
such  other  person  as  it  may  designate  to 
act  as  such  officer  pro  tern,  who  shall 
assume  all  the  functions  and  discharge 
all  the  duties  of  the  [President]  Chief 
Executive  Officer. 

Agents  and  Employees 

Sec.  3.  The  Board  may  employ  or 
authorize  the  employment  and  prescribe 
the  powers  and  duties  of  such  agents 
and  employees  as  it  deems  necessary  or 
advisable.  The  employment  and 
compensation  of  such  agents  and 
employees  shall  be  at  the  pleasure  of  the 
Board,  provided  that  such 
determinations  are  not  iocwrtsistent  with 
the  requirements  of  the  Delegation  PTan. 
Except  as  provided  in  Article  EC.  Section 
5(d),  agents  and  employees  of  the  NASD 
shall  be  under  the  supervision  and 
contaol  of  the  officers  of  the  NASD, 
unless  the  Board  provides  by  tesolution 
that  an  agent  or  employee  shall  be 
under  the  Supervision  and  control  of  the 
Board. 

Employment  of  Counsel 

Sec.  [3.]  4.  The  Board  [of  Governors] 
may  retain  or  authtmze  the  employment 
of  coimsel.  with  such  powers,  titles, 
duties,  and  authority  as  it  shall  deem 
necessary  or  advisable. 

(Administrative  Staff 

Sec.  4.  The  Board  of  Govonors  may 

employ  or  authorize  the  employment 
and  prescribe  the  powers  and  duties  of 
such  an  administrative  staff  as  it  deems 
necessary  or  advisable.  Thesmployment 
and  compensation  of  such 
administrative  staff  of  the  Corporation 
shall  be  at  the  pleasure  of  the  Board  of 
Governors,  provided  that  such 
determinations  are  not  inconsistent  with 
the  requirements  of  the  Delegation 
Plan.] 


Delegation  of  Duties  of  Cheers 

Sec.  5.  The  Board  may  delegate  the 
duties  and  powers  of  any  officer  of  the 
NASD  to  any  other  officer  or  to  any 
Governor  for  a  specified  period  of  time 
and  for  any  reason  that  the  Board  may 
deem  sufficient. 

Resignation  and  Removal  of  Officers 

Sec.  6.  (a)  Any  officer  may  resign  at 
any  time  upon  written  notice  of 
resignation  to  the  Board,  the  dhief 
Executive  Officer,  or  the  Secretary.  Any 
such  resignation  shall  take  effect  upon 
receipt  of  such  notice  or  at  any  later 
time  specified  therein.  The  acceptance 
of  a  resignation  shall  not  be  necessary 
to  make  the  resignation  effective. 

(b)  Any  officer  of  the  NASD  may  be 
removed,  with  or  without  cause,  by 
resolution  adopted  by  a  majority  of  the 
Governors  then  in  office  at  any  regular 
or  special  meeting  of  the  Board  or  by  a 
written  consent  signed  by  all  of  the 
Governors  then  in  office.  Such  removal 
shall  be  without  prejudice  to  the 
contractual  rights  c^  the  affected  officer, 
if  any,  with  the  NASD. 

Bond 

Sec.  7.  The  NASD  may  secure  the 
fidelity  of  any  or  all  of  its  officers, 
agents,  oremployees  by  bond  or 
otherwise. 

Article  (VIII]  DC 

Committees 

Appointment 

Sec.  1.  [The]  Subject  to  Article  VU. 
Section  1(c),  the  Board  may  appoint 
such  committees  or  subcommittees  as  it 
deems  necessary  ta  desirable,  and  it 
shall  fix  theirpowers,  duties,  and  terms 
of  office);  provided  that  such 
determinations  are  not  inconsistent  with 
requirements  of  the  Delegation  Plan). 
Any  such  committee  or  subcommittee 
consisting  solely  of  one  or  more 
Governors,  to  the. extent  provided  by 
these  By-Laws  or  by  resolution  of  the 
Board,  shall  have  and  may  exercise  all 
powers  and  authority  of  die  Board  in  the 
management  of  the  business  and  afbirs 
of  the  [Corporation)  NASD. 

Maintenance  of  Compositional 
Requirements  of  Committees 

Sec.  2.  Upon  request  of  the  Secretary 
of  the  NASD,  each  prospective 
committee  member  who  is  not  a 
Governor  shall  provide  to  the  Secretary 
such  information  as  is  reasonably 
necessary  to  serve  as  the  basis  for  a 
determination  of  the  prospective 
committee  member's  classification  as  an 
Industry.  Non-Industry,  or  Public 
committee  member.  The  Secretary  shall 
certify  to  the  Board  each  prospective 


committee  member's  classification. 
Each  conunittee  member  shall  update 
the  information  submitted  under  this 
Section  at  least  annually  and  upon 
request  of  the  Secretary  of  the  NASD, 
and  shall  report  immediately  to  the 
Secretary  any  change  in  such 
classification. 

Removal  of  Committee  Member 

Sec.  (2)  3.  (Any)  A  member  of  [any] 
a  comtnittee  or  subcommittee  appointed 
pursuantto  this  Article  [Vm]  may  be 
removed  from  such  committee  or 
subcommittee  only  by  a  majority  vote  of 
the  whole  Board,  after  appxopriate 
notice,  for  refusal,  failure,  ne^ect,  or 
inability  to  discharge  (his)  such 
member's  duties  [or  for  any  cause  the 
sufficiency  of  which  shall  be  decided  by 
the  Board). 

[Resolution  of  the  Board  of  Governors 

Interpretations  and  Explanations 

The  Executive  Committee  be  and 
hereby  is  authorized  and  directed  to 
consider  and  make  recommendations  to 
the  Board  of  Governors  with  respect  to 
such  interpretative  questions,  having  to 
do  with  the  Certificate  of  Incorporation, 
By-Laws,  Rules  of  Fair  Practice  and 
Code  of  Procedure  of  the  Association,  as 
may  from  time  to  time  be  submitted  to 
the  Committee  by  the  Board  of 
Governors  or  the  President 

Where  a  decision  is  required  as  to 
which  reasonable  men,  equally  well 
informed,  might  well  not  differ,  the 
ruling  shall  be  deemed  to  be  an 
explanation.  Where  a  decision  is 
required  where  reasonable  men,  equally 
well  infbnned,  might  well  differ,  the 
ruling  shall  be  deemed  to  be  an 
interpretation. 

Where  in  the  judgment  of  die 
President  and  upon  advice  of  Counsel, 
any  question  involves  an  answer  clearly 
in  the  nature  of  an  explanation,  such 
question  may  be  answered  in  the  office 
of  the  President. 

Where  in  the  judgment  of  the 
President  and  upon  advice  of  Counsel, 
any  question  involves  an  answw  in  the 
nature  of  an  interpretation,  the 
President  shall  present  such  question  to 
the  Executive  Committee. 

The  President  may,  after  consultation 
with  and  upon  advice  of  Counsel,  give 
an  office  opinion.  Such  office  opinion 
shall  state  that  it  reflects  only  die 
opinion  of  the  office  of  the  President 
and  it  is  provisional  and  subject  to  the 
approval  of  the  Board  of  Governors. 

District  Committees.  District  Business 
Conduct  Committees,  Counsel  or  staff 
thereof,  are  hereby  directed  not  to  issue 
any  interpretations  of  the  Certificate  of 
Incorporation.  By-Laws.  Rules  of  Fair 
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Practice  or  Code  of  Procedure,  either  in 
oral  or  %vritten  form  without 
presentation  of  the  question  to  the 
President  and  in  such  case,  if  the 
questions  presented  appear  to  be  an 
interpretation  with  the  meaning  of  this 
resolution  the  matter  shall  be  presented 
in  writing  to  the  Executive  Committee.] 

fxecutive  Committee 

Sec.  4.  (a)  The  Board  may  appoint  an 
Executive  Committee,  which  shall,  to 
the  fullest  extent  permitted  by  the 
Genera!  Corporation  Law  of  the  State  of 
Delaware  and  other  applicable  law. 
have  and  be  permitted  to  exercise  all  the 
powers  and  authority  of  the  Board  in  the 
management  of  the  business  and  affairs 
of  the  NASD  between  meetings  of  the 
Board,  and  which  may  authorize  the 
seal  of  the  NASD  to  be  affixed  to  all 
papers  that  may  require  it. 

lb)  The  Executive  Committee  shall 
consist  of  no  fevter  than  five  and  no 
more  than  nine  Governors.  The 
Executive  Committee  shall  include  the 
Chief  Executive  Officer  of  the  NASD,  at 
least  one  Director  of  NASD  Regulation, 
at  least  one  Director  of  Nasdaq,  and  at 
least  two  Governors  who  are  not 
Directors  of  NASD  Regulation  or 
Nasdaq,  lite  number  of  Directors  of  the 
NASD  Regulation  Board  and  the 
number  of  Directors  of  the  Nasdaq 
•  Board  serving  on  the  Executive 
Committee  shall  be  equal  at  all  times. 
The  Executive  Committee  shall  have  a 
percentage  of  Non- Industry  committee 
members  at  least  as  great  as  the 
percentage  of  Non- Industry  Governors 
on  the  whole  Board  and  a  percentage  of 
Public  committee  members  at  least  as 
great  as  the  percentage  of  Public 
Governors  on  the  whole  Board. 

(c)  An  Executive  Committee  member 
shall  hold  office  for  a  term  of  one  year. 

(d)  At  all  meetings  of  the  Executive 
Committee,  a  quamm  for  the 
transaction  of  business  shall  consist  of 
a  majority  of  the  Executive  Committee, 
including  not  less  than.  50  percent  of  the 
Non-Indnstry  committee  members.  In 
the  absence  of  a  quorum,  a  majority  of 
the  committee  members  present  may 
adjourn  the  meeting  until  a  quorum  is 
present. 

Audit  Committee 

Sec  5.  (a)  The  Board  shall  appoint  an 
Audit  Committee.  The  Audit  Corrunittee 
shall  consist  of  four  or  five  Governors, 
none  of  whom  shall  be  officers  or 
employees  of  the  Association.  A 
majority  of  the  Audit  Committee 
members  shall  be  Non-Industry 
Govemots.  The  Audit  Committee  shall 
include  two  Public  Governors.  A  Pablic 
Govern  or  shall  serve  as  Chair  of  the 
Committee.  An  Audit  Committee 


irtember  shall  hold  office  for  a  term  of 
one  year. 

(b)  The  Audit  Committee  shall 
perform  the  following  functions:  (i) 
ensure  the  existence  of  adequate 
controls  and  the  integrity  of  the 
financial  reporting  process  of  the  NASD; 
(ii)  recommend  to  the  NASD  Board,  and 
monitor  the  independence  and 
performance  of,  the  certified  public 
accountants  retained  as  outside 
auditors  by  the  NASD;  and  (Hi)  direct 
and  oversee  all  the  activities  of  the 
NASD's  internal  review  function, 
including  but  not  limited  to 
management's  responses  to  the  internal 
review  function . 

(c)  No  member  of  the  Audit 
Committee  shall  participate  in  the 
consideration  or  decision  of  any  matter 
relating  tn  j  particular  NASD  member, 
company,  or  individual  if  such  Audit 
Committee  member  has  a  material 
interest  in,  or  a  professional,  business, 
or  personal  relationship  with,  that 
member,  company,  or  individual,  or  if 
such  participation  shall  create  an 
appearance  of  impropriety.  An  Audit 
Committee  member  shall  consult  with 
the  General  Counsel  of  the  NASD  to 
determine  if  recusal  is  necessary.  If  a 
member  of  the  Audit  Committee  is  ■ 
recused  from  consideration  of  a  matter, 
any  decision  on  the  matter  shall  be  by 
a  vote  of  a  majority  of  the  remaining 
members  of  the  Audit  Committee. 

(d)  The  Audit  Committee  shall  have 
exclusive  authority  to:  (i)  hire  or 
terminate  the  Director  of  Internal 
Review;  (ii)  determine  the  compensation 
of  the  Director  of  Internal  Review:  and 
(Hi)  determine  the  budget  for  the  Office 
of  Internal  Review.  The  Office  of 
Internal  Review  and  the  Director  of 
Internal  Review  shall  report  directiy  to 
the  Audit  Committee.  The  Audit 
Committee  may,  in  its  discretion,  direct 
that  the  Office  of  Internal  Review  also 
report  to  senior  management  of  the 
NASD  on  matters  the  Audit  Committee 
deems  appropriate  and  may  request  that 
senior  NASD  management  perform  such 
operational  oversight  as  necessary  and 
proper,  consistent  with  preservation  of 
the  independence  of  the  internal  review 
function. 

(e)  At  all  meetings  of  the  Audit 
Committee,  a  quorum  for  the 
transaction  of  business  shall  consist  of 
a  majority  of  the  Audit  Committee, 
including  not  less  than  50  percent  of  the 
Non-Industry  committee  members,  bi 
the  absence  of  a  quonun,  a  majority  of 
the  committee  members  present  may 
adjourn  the  meeting  until  a  quorum  is 
present. 


Finance  Committee 

Sec.  6(a)  The  Board  may  appoint  a 
Finance  Corrunittee.  The  Finance 
Committee  shall  advise  the  Board  with 
respect  to  the  oversight  of  the  financial 
operations  and  conditions  of  the  NASD, 
including  recommendations  for  the 
NASD's  annual  operating  and  capital 
budgets  and  proposed  changes  to  the 
rates  and  fees  charged  by  NASD. 

(b)  The  Finance  Committee  shall 
consist  of  four  or  more  Governors.  The 
Chief  Executive  Officer  of  the  NASD 

.  shall  be  a  member  of  the  Finance 
Committee.  The  number  of  Non- 
Industry  committee  members  shall 
equal  or  exceed  the  number  of  Industry 
committee  members  plus  the  Chief 
Executive  Officer  of  the  NASD.  A 
Finance  Committee  member  shall  hold 
office  for  a  term  of  one  year.    * 

(c)  At  all  meetings  of  the  Finance 
Committee,  a  quorum  for  the 
transaction  of  business  shall  consist  of 
a  majority  of  the  Finance  Committee, 
including  not  less  than  50  percent  of  the 
Non-Industry  committee  members.  In 
the  absence  of  a  quorum,  a  majority  of 
the  committee  members  present  may 
adjourn  the  meeting  until  a  quorum  is 
present. 

Article  X 

Compensation  of  Board  and  Committee 
Members 

(Article  VII.  Sec.  5.)  Sec.  1.  The  Board 
may  provide  for  reasonable 
compensation  of  the  (Chairman}  Chair 
of  the  Board,  the  Governors,  and  the 
members  of  any  committee  (of  the  Board 
from  the  Corporation).  The  Board  may 
also  provide  for  reimbursement  of 
reasonable  expenses  incurred  by  such 
persons  in  connection  with  the  business 
of  the  [Corporation]  NASD- 

Article  (Kj  XI 

Rules 

Sec.  1.  To  promote  and  enforce  just 
and  equitable  principles  of  trade  and 
business,  to  maintain  high  standards  of 
commercial  honor  and  integrity  among 
members  of  the  [Corporation]  NASD,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  provide  safeguards 
against  unreasonable  profits  or 
luireasonable  rates  of  commissions  or 
other  charges,  to  protect  investors  and 
the  public  interest,  to  collaborate  with 
governmental  and  other  agencies  in  the 
promotion  of  fair  practices  and  the 
elimination  of  fraud,  and  in  general  to 
cany  out  the  purposes  of  the 
[Corporation)  NASD  and  of  the  Act,  the 
Board  [of  Governors)  is  hereby 
authorized  to  adopt  such  (Rules  of  Fair 
Practice)  rules  for  the  members  and 
persons  associated  with  mmnbers,  and 
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such  amendments  thereto  as  it  may, 
from  time  to  time,  deem  necessary  or 
appropriate.  If  any  such  (Rules)  rules  or 
amendments  thereto  are  approved  by 
the  Commission  as  provided  in  the  Act, 
they  shall  become  effective  Rules  of  the 
Association  as  of  such  date  as  the  Board 
(of  Governors)  may  prescribe.  The  Board 
(of  Governors]  is.  hereby  authorized, 
subject  to  the  provisions  of  the  By-Laws 
and  the  Act,  to  administer,  enforce, 
suspend,  or  cancel  any  Rules  of  (Fair 
Practice]  the  Association  adopted 
hereunder. 

Article  (Xl  JOJ 

Disciplinary  Proceedings 

Sec.  1.  The  Board  (of  Governors]  shall 
have  authority  to  establish  procedures 
relating  to  disciplinary  proceedings 
involving  members  and  their  associated 
persons. 

Sec.  2.  Except  as  otherwise  permitted 
under  these  By-Laws  or  the  Act,  in  any 
disciplinary  proceeding  (before  the 
Corporation]  under  the  Rules  of  the 
Association,  any  member  or  person 
associated  with  a  member  shall  be  given 
the  opport\mity  to  have  a  hearing  at 
which  (he)  such  member  or  person 
associated  with  a  member  shall  be 
entitled  to  be  beard  in  person  (and/or  by 
counsel]  or  by  counsel  or  by  a 
representative  as  provided  in  the  Rules 
of  the  Association.  Such  persons  may 
present  any  relevant  material  in 
accordance  with  the  Rules  of  the 
Association.  In  any  such  proceeding 
against  a  member  or  against  a  person 
associated  with  a  member  to  determine 
whether  the  member  [and/or]  or  the 
person  associated  with  a  member  shall 
be  disciplined: 

(a)  Specific  charges  shall  be  brought; 

(b)  Such  member  or  person  associated 
with  a  member  shall  be  notified  of  and 
be  given  an  opportunity  to  defend 
against  such  charges; 

(c)  A  record  shall  be  kept;  and 

(d)  Any  determination  shall  include  a 
statement  setting  forth: 

((1)]  (i)  Any  act  or  practice,  in  which 
such  member  or  person  associated  with 
a  member  may  be  found  to  have  engaged 
or  which  such  member  or  person 
associated  with  a  member  may  be  found 
to  have  omitted; 

((2))  (ii)  The  rule,  regulation,  or 
statutory  provision  of  which  any  such 
act  or  practice,  or  omission  to  act,  is 
deemed  to  be  in  violation; 

((3))  (iii)  The  basis  upon  which  any 
findings  are  made;  and 

((4))  (iv)  The  (penalty)  sanction 
imposed. 


Article  (XI)  XHI 

Powers  of  Board  to  (Prescribe]  Impose 
Sanctions 

Sec.  1.  The  Board  is  hereby 
authorized  to  [prescribe]  impose 
appropriate  sanctions  applicable  to 
members,  including  censure,  fine, 
suspension,  or  expulsion  frnm 
membership,  suspension  or  bar  from 
being  associated  %vith  all  membws, 
limitation  of  activities,  functions,  and 
operations  of  a  member,  or  any  other 
fitting  sanction,  and  to  (prescribe] 
impose  appropriate  sanctions  applicable 
to  persons  associated  with  members, 
including  censure,  fine,  suspension  or 
barring  a  person  associated  with  a 
member  from  being  associated  with  all 
members,  limitation  of  activities, 
functions,  and  operations  of  a  person 
associated  with  a  member,  or  any  other 
fitting  sanction,  for 

(a)  Breach  by  a  member  or  a  person 
associated  with  a  member  of  any 
covenant  with  the  [Corporation]  NASD 
or  its  members; 

(b)  Violation  by  a  member  or  a  person 
associated  with  a  member  of  any  of  the 
terms,  conditions,  covenants,  and 
provisions  of  the  (rules  of  the 
Corporation]  By-Laws  of  the  NASD. 
NASD  Regulation,  or  Nasdaq,  the  Rules 
of  the  Association,  or  the  federal 
securities  laws,  including  the  rules  and 
regulations  adopted  thereunder,  [and 
including)  the  ndes  of  the  Municipal 
Securities  Rulemaking  Board,  and  the 
rules  of  the  Treasury  Department; 

(c)  Failure  by  a  member  or  person 
associated  with  a  member  to:  (i)  Submit 
a  dispute  for  arbitration  (imder  the  Code 
of  Arbitration  Procedure  ("Arbitration 
Code"))  as  required  by  the  [Arbitration 
Code]  Rules  of  the  Assocjatio/i[,];  (or  to 
fail  to]  (ii)  appear  or  (to)  produce  any 
document  in  (their)  the  member's  or 
person's  possession  or  control  as 
directed  pursuant  to  [provisions  of]  the 
(Arbitration  Code]  Rules  of  the 
AssociationU;  (or  to  &il  to  honor]  (iii) 
comply  with  an  award  of  arbitrators 
properly  rendered  pursuant  to  the 
(Arbitration  Code)  Rules  of  the 
Association,  where  a  timely  motion  (has 
not  been  made]  to  vacate  or  modify  such 
award  has  not  been  made  pursuant  to 
applicable  law  or  where  such  a  motion 
has  been  denied;  or  (iv)  comply  with  a 
written  and  executed  settlement 
agreement  obtained  in  cormection  with 
an  arbitration  or  mediation  submitted 
for  disposition  pursuant  to  the  Rules  of 
the  Association; 

(d)  Refusal  by  a  member  or  person 
associated  with  a  member  to  abide  by  an 
official  ruling  of  the  Board  or  any 
committee  exercising  powers  assigned 
by  the  Board  with  respect  to  any 


transaction  which  is  subject  to  the 
Uniform  Practice  Code;  or 

(e)  Failure  by  a  member  or  person 
associated  with  a  member  to  adhere  to 
any  ruling,  order,  direction,  or  decision 
of(.)  OT  to  pay  any  (penalty.)  sanction, 
fine,  or  costsf.)  imposed  by  the  Board(, 
or  any  committee  exercising  powers 
assigned  by  the  Board]  or  any  entity  to 
which  the  Board  has  delegated  its 
powers  in  accordance  with  the 
Delegation  Plan. 

Sec.  2.  The  Board  may  delegate  its 
authority  under  this  Article  in 
accordance  with  the  Delegation  Plan. 

Article  (XH)  X7V 

Uniform  Practice  Code 

Authority  to  Adopt  Code 

Sec.  1.  The  Board  (of  Governors)  is 
hereby  authorized  to  adopt  a  Uniform 
Practice  Code  and  amenchnents, 
interpretations  and  explanations 
thereto,  designed  to  make  uniform, 
where  practicable,  custom,  practice, 
usage,  and  trading  technique  in  the 
investment  hanking  and  securities 
business  with  respect  to  such  matters  as 
trade  terms,  deliveries,  payments, 
dividends,  rights,  interest,  reclamations, 
exchange  of  confirmations,  stamp  taxes, 
claims,  assignments,  powers  of 
substitution,  computation  of  interest 
and  basis  prices,  due-bills,  transfer  fees, 
"when,  as  and  if  issued"  trading, 
"when,  as  and  if  distributed"  trading, 
marking  to  the  market,  and  close-out 
procedure,  all  to  the  end  that  the 
transaction  of  day-to-day  business  by 
members  may  be  simplified  and 
facilitated,  that  business  disputes  and 
misunderstandings,  which  arise  from 
uncertainty  and  lack  of  unifonnity  in 
such  matters,  may  be  eliminated,  and 
that  the  mechanisms  of  a  free  and  open 
market  may  be  improved  and 
impediments  thereto  removed. 

Administration  of  Code 

Sec.  2.  The  administration  of  any 
Uniform  Practice  Code,  or  any 
amendment  thereto,  adopted  by  the 
Board  [of  Governors]  pursuant  to 
Section  1  (of  this  Article),  shall  be 
vested  in  the  Board  (of  Governors),  and 
the  Board  is  hereby  granted  such  powers 
as  are  reasonably  necessary  to  achieve 
its  effective  operation.  In  the  exercise  of 
such  powers,  the  Board  may  issue 
explanations  and  interpretations  and 
make  binding  rulings  with  respect  to  the 
applicability  of  the  provisions  of  the 
Uniform  Practice  Code  to  situations  in 
which  there  is  no  substantial 
disagreement  as  to  the  facts  involved. 
[The]  In  accordance  with  the  Detection 
Plan,  the  Board  may  delegate  to 
[appropriate  committees  such  of  its 
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powers.)  the  NASD  Regulation  Board 
and  the  Nasdaq  Board  such  of  the 
Board's  powers  hereunder  as  it  deems 
necessary  and  appropriate  to  achieve 
efCective  administration  and  operation 
of  the  Uniform  Practice  Code. 

Transactions  Subject  to  Code 

See.  3.  All  over-the-counter 
transactions  in  securities  by  members, 
except  transactions  in  securities  which 
are  exempted  under  Section  3(a](12)  of 
the  Act,  or  are  municipal  securities  as 
defined  in  Section  3(a)(29)  of  the  Act, 
are  subject  to  the  provisions  of  the 
Uniform  Practice  Code  and  to  the 
provisions  of  Section  2  [of  this  Article] 
unless  exempted  therefrom  by  the  terms 
of  the  Uniform  Practice  Code. 

Article  (Xni]  XV  Limitation  of  Powers 
Prohibitions 

Sec.  1.  Under  no  circumstances  shall 
the  Board  [of  Governors)  or  any  officer, 
employee,  or  member  of  the 
(Corporation)  NASD  have  the  power  to: 

(a)  Make  any  donation  or  contribution 
from  the  funds  of  the  (Corporation] 
NASD  or  to  commit  the  [Corporation) 
NASD  for  the  payment  of  any  donations 
or  contributions  for  political  or 
charitable  purposes;  or 

(b)  Use  the  name  of  the  facilities  of 
the  (Corporation)  NASD  in  aid  of  any 
political  party  or  candidate  for  any 
public  office. 

Use  of  Name  of  [Corporation]  the  NASD 
by  Members 

Sec.  2.  No  member  shall  use  the  name 
of  the  [Corporation]  NASD  except  to  the 
extent  that  may  be  [authorized  by  the 
Board  of  Governors)  permitted  by  the 
Rules  of  the  Association. 

(Resolution  of  the  Board  of  Governors 

Limitations  Upon  Use  of  the  Association 
Name 

Members  are  permitted,  in  conformity 
with  Article  XVI.  Section  2  of  the 
Association's  By-Laws,  and  within  the 
limitations  prescribed  by  this 
Resolution,  to  indicate  membership  in 
the  Association  in  the  following 
manner 

1.  Solely  as  a  matter  of  record  is 
recognized  trade  directories  or  other 
similar  types  of  business  listings. 

2.  Solely  in  conjimction  with  the 
identifying  use'of  the  firm  name  on 
letterhaads,  booklet  covers,  sales 
literature  headings,  in  the  masthead  of 
market  letters  and  on  other  similar  types 
of  circular  material,  so  long  as  this  use 
is  exclusively  for  identification 
purposes,  is  separate  and  apart  from  the 
regular  text  of  the  literature  and  is 
always  in  a  smaller  size  type  and  with 


lesser  emphasis  than  that  used  for  the 
firm  name. 

3.  The  Association's  name  may  be 
used  in  institutional  or  any  other  type 
of  general  print  and/or  electronic 
advertising  media  so  long  as  such  use  is 
solely  and  exclusively  for  identifying 
the  firm  as  a  member,  used  only  in 
proximity  to  and  in  conjunction  with 
the  firm  name,  carries  no  implied  or 
specific  indication  of  Association 
approval  of  the  securities  or  services 
discussed  in  the  advertisement,  is 
separate  and  apart  from  the  primary  text 
material  in  the  advertisement,  and  is 
always  in  a  smaller  size  type  and  of 
lesser  emphasis  than  that  used  for  the 
firm  name. 

4.  The  following  language  may  be 
used  on  confirmation  forms,  "this 
transaction  (if  over-the-counter)  has 
been  executed  in  conformity  with  the 
rules  and  regulations  of  the  Uniform 
Practice  Code  of  the  National 
Association  of  Securities  Dealers,  Inc." 

5.  The  name  of  the  Association  may 
be  used  on  the  door  or  entrance  way  of 
a  member's  principal  office  or  any 
registered  branch  office  in  the  following 
maimer  "Member,  (of  the)  National 
Association  of  Securities  Dealers,  Inc." 

6.  Each  member  shall  be  entitled  to 
receive  upon  request  to  the  Association 
an  appropriate  certification  of 
membership  which  may  be  displayed  in 
the  principal  office  or  any  registered 
branch  office  of  the  member.  Such 
certification  shall  be  and  remain  the 
property  of  the  Association  and  shall  be 
returned  by  a  member  upon  request  of 
the  Board  of  Governors  or  the  President 
of  the  Association. 

No  member  or  person  associated  with 
a  member  shall  use  the  name  of  the 
Association  in  a  fraudulent  or 
misleading  manner  in  connection  with 
the  promotion  or  sale  of  any  specific 
security  or  in  connection  with  any  other 
aspect  of  the  member's  business;  or 
imply  orally,  visually  or  in  writing  that 
the  Association  endorses,  indemnifies 
or  guarantees  any  member's  business 
practices,  selling  methods  or  class  or 
type  of  securities  offered. 

Any  improper,  fraudulent  or 
misleading  use  of  the  Association's 
name  by  a  member  or  person  associated 
with  a  member  shall  be  deemed  conduct 
inconsistent  with  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade  in  violation 
of  Article  III,  Section  1  of  the 
Association's  Rules  of  Fair  Practice.] 

Unauthorized  Expenditures 

Sec.  3.  No  officer,  employee,  member 
of  the  Board  [of  Governors)  or  of  any 
coinmittee(,]  shall  have  any  power  to 
incur  or  contract  any  liability  on  behalf 


of  the  (Corporation]  NASD  not 
authorized  by  the  Board  [of  Governors). 
The  Board  may  delegate  to  the  Chief 
Executive  Officer  of  the  [Corporation  or 
his  delegate]  NASD  or  the  Chief  . 
Executive  Officer's  delegatel,]  such 
authority  as  it  deems  necessary  to 
contract  on  behalf  of  the  [Corporation] 
NASD  or  to  satisfy  unanticipated 
liabilities  during  the  period  between 
Board  meetings. 

Conflicts  of  Interest 

Sec.  4.  (a)  A  Governor  or  a  member  of 
[the  Board  of  Governors  or  of  any]  a 
committee  (of  the  Corporation]  shall  not 
directly  or  indirectly  participate  in  any 
adjudication  of  the  interests  of  any  party 
if  such  (participation  would  violate  the] 
Governor  or  committee  member  has  a 
conflict  of  interest  [provisions  of  the 
Procedural  Rules  of  the  Corporation]  or 
bias,  or  if  circumstances  otherwise  exist 
where  his  or  her  fairness  might 
reasonably  be  questioned.  In  any  such 
case,  the  Governor  or  committee 
member  shall  recuse  himself  or  herself 
or  shall  be  disqualified  in  accordance- 
with  the  Rules  of  the  Association. 

(b)  No  contract  or  transaction  between 
the  NASD  and  one  or  more  of  its 
Governors  or  officers,  or  between  the 
NASD  and  any  other  corporation, 
partnership,  association,  or  other 
organization  in  which  one  or  more  of  its 
Governors  or  officers  are  directors  or 
officers,  or  have  a  financial  interest, 
shall  be  void  or  voidable  solely  for  this 
reason  if:  (i)  the  material  facts 
pertaining  to  such  Governor's  or 
officer's  relationship  or  interest  and  the 
contract  or  transaction  are  disclosed  or 
are  known  to  the  Board  or  the 
committee,  and  the  Board  or  committee 
in  good  faith  authorizes  the  contract  or 
transaction  by  the  affirmative  vote  of  a 
majority  of  the  disinterested  Governors; 
or  (it)  the  material  facts  are  disclosed  or 
become  known  to  the  Board  or 
committee  after  the  contract  or 
transaction  is  entered  into,  and  the 
Board  or  committee  in  good  faith  ratifies 
the  contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Governors.  Oixly 
disinterested  Governors  may  be  counted 
in  determining  the  presence  of  a 
quorum  at  the  portion  of  a  meeting  of 
the  Board  or  of  a  committee  that 
authorizes  the  contract  or  transaction. 
This  subsection  shall  not  apply  to  any 
contract  or  transaction  betwieen  the 
NASD  and  NASD  Regulation  or  Nasdaq. 

Municipal  Securities 

Sec.  5.  The  provisions  of  the  By-Laws 
conferring  rulemaking  authority  upon 
the  Board  (of  Governors]  shall  not  be 
applicable  to  the  municipal  securities 
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activities  of  members  or  persons 
associated  with  members  to  the  extent 
that  the  application  of  such  authority 
would  be  inconsistent  with  Section  15B 
of  the  Act 

[Government  Securities 

Sec.  6.  The  provisions  of  the  By-Laws 
governing  qualifications  of  members 
and  persons  associated  with  members 
and  conferring  rulemaking  authority 
upon  the  Board  of  Governors  shall  not 
be  applicable  to  the  Government 
securities  activities  of  members  or 
persons  associated  with  members  to  the 
extent  that  the  application  of  such 
provisions  or  authority  would  be 
inconsistent  with  Section  15A(f)  of  the 
Act] 

Article  [XJV]  XVI 

Procedure  for  Adopting  Amendments  to 
By-Laws 

Sec.  1.  [Any  member  of  the  Board  of 
Governors  by  resolution,  any  District 
Committee  by  resolution,  or  any  twenty- 
five  members  of  the  Corj>oration  by 
petition  signed  by  such  members,)  A 
Governor  or  a  committee  appointed  by 
the  Board  may  propose  amendments  to 
these  By-Laws.  Any  25  members  of  the 
NASD  by  petition  signed  by  such 
members  may  propose  amendments  to 
these  By-Laws.  Every  proposed 
amendment  shall  be  presented  in 
writing  to  the  Board  (of  Governors],  and 
a  record  shall  be  kept  thereof.  The 
(Board  of  Governors]  Board  may  adopt 
any  proposed  amendment  to  these  By- 
Laws  by  affirmative  vote  of  a  majority  of 
the  (members  of  the  Board  of]  Governors 
then  in  office.  The  Board  [of  Governors), 
upon  adoption  of  any  such  amendment 
to  these  By-Laws,  except  as  otherwise 
provided  in  these  By-Laws,  shall 
forthwith  cause  a  copy  to  be  sent  to  and 
voted  upon  by  each  member  of  the 
[Corporation)  NASD.  If  such 
amendment  to  these  By-Laws  is  >- 
approved  by  a  majority  of  the  members 
voting  within  (thirty  (30))  30  days  after 
the  date  of  submission  to  the 
membership,  and  is  approved  by  the 
Commission  as  provided  in  the  Act,  it 
shall  become  effective  as  of  such  date  as 
the  Board  [of  Govemocs]  may  prescribe. 

Article  [XV]  XVU 

Corporate  Seal 

Sec.  1.  The  corporate  seal  shall  have 
inscribed  thereon  the  name  of  the 
(Corporation)  NASD,  the  year  of  its 
organization  and  the  words  "Corporate 
Seal,  Delaware."  Said  seal  may  be  used  - 
by  causing  it  or  a  facsimile  thereof  to  be 
imposed  or  affixed  or  reproduced  or 
otherwise. 


Article  [XVI]  XVIU 

Checks 

Sec.  1.  All  checks  or  demands  for 
money  and  notes  of  the  [Corporation] 
NASD  shall  be  signed  by  such  officer  or 
officers  or  such  other  person  or  persons 
as  the  Board  [of  Governors]  may  from 
time  to  time  designate. 

Article  [XVn]  XIX 

Annual  Financial  Statement 

Sec.  1.  As  soon  as  practicable  after  the 
end  of  each  fiscal  year,  the  Board  (of 
Governors)  shall  send  to  each  member 
of  the  [Corporation]  NASD  a  reasonably 
itemized  statement  of  receipts  and 
expenditures  of  the  (Corporation)  NA^ 
for  such  preceding  fiscal  year. 

Article  XX 

Record  Dates 

Fixiitg  of  Date  by  Board 

Sec.  1.  In  order  that  the  NASD  may 
determine  the  members  entitled  to 
notice  of  or  to  vote  at  any  meeting  af 
members  or  any  adjournment  thereof,  or 
to  express  consent  or  dissent  to 
corporate  action  in  writing  v^thout  a 
meeting,  or  for  ihe  purpose  of  any  other 
lawful  action,  the  Board  may  fix,  in 
advance,  a  record  date,  pursuant  to 
Section  213  of  the  General  Corporation 
Law  of  the  State  of  Delaware.  Only  such 
members  as  shall  be  members  of  record 
on  the  date  so  fixed  shall  be  entitled  to 
notice  of  and  to  vote  at  such  meeting  or 
any  adjournment  thereof,  or  to  give  such 
consent  or  dissent. 

Default  Date 

Sec.  2.  If  no  record  date  is  fixed  by  the 
Board,  the  record  date  for  determinipg 
members  entitled  to  notice  of  or  to  vote 
at  a  meeting  of  members  shall  be  at  the 
close  of  business  on  the  day  next 
preceding  the  date  on  which  notice  is 
given,  or  if  notice  is  waived,  at  the  close 
of  business  on  the  day  next  preceding 
the  day  on  which  the  meeting  is  held. 

Adjournment 

Sec.  3.  A  determination  of  members  of 
record  entitled  to  notice  of  or  to  vote  at 
a  meeting  of  members  shall  apply  to  any 
adjournment  of  the  meeting;  provided, 
however,  that  the  Board  may  fix  a  new 
record  date  for  the  adjourned  meeting. 

Article  XXI 

Meetings  of  Members 

Annual  Meeting 

Sec.  1 .  The  annual  meeting  shall  be 
on  such  date  and  at  such  place  as  the 
Board  shall  designate.  The  business  of 
the  meeting  shall  include:  (a)  election  of 
the  members  of  the  Board  pursuarit  to 


Article  Vn.  Section  13;  and  (b)  the 
proposal  of  business  (i)  by  or  at  the 
direction  of  the  Chairman  of  the  Board 
or  the  Board,  or  (ii)  by  any  member 
entitled  to  vote  at  the  meeting  who 
complied  with  the  notice  procedures  set 
forth  in  Section  3  and  was  a  member  at 
the  time  such  notice  was  delivered  to 
the  Secretary  of  the  NASD. 

Special  Meetings 

Sec.  2.  A  special  meeting  shall  be  on 
such  date  and  at  such  place  as  the 
Board  shall  designate.  Only  such 
business  shall  be  conducted  at  a  special 
meeting  as  shall  have  been  brought 
before  the  meeting  pursuant  to  Section 
3(a):  provided,  however,  that  in  no  event 
shall  the  announcement  to  the  members 
of  an  adjournment  of  a  special  meeting 
commence  a  new  time  period  for  the 
giving  of  notice. 

Notice  of  Meeting;  Member  Business 

Sec.  3.  (a)  Notice  of  each  meeting 
shall  be  written  or  printed;  shall  state 
the  date,  time,  and  place  of  the  meeting; 
shall  state  the  purpose  or  purposes  for 
which  the  meeting  is  called;  and  unless 
it  is  the  annual  meeting,  indicate  that 
the  notice  is  being  issued  at  the 
direction  of  the  person  or  persons 
calling  the  meeting.  The  Secretary  of  the 
NASD  shall  deliver  the  notice  to  the 
Executive  Representative  of  each 
member  entiUed  to  vote  not  less  than  30 
days  nor  more  than  60  days  before  the 
date  of  an  armual  meeting  and  not  less 
than  ten  days  nor  more  than  60  days 
before  the  date  of  a  special  meeting.  If 
mailed,  the  notice  shall  be  deemed  to  be 
delivered  when  deposited  with  postage 
in  the  United  States  mail  and  addressed 
to  the  Executive  Representative  of  the 
member  as  it  appears  on  the  records  of 
the  NASD.  Such  fijrther  notice  shall  be 
given  as  may  be  required  by  law. 
Meetings  may  be  held  without  notice  if 
all  members  entitled  to  vote  are  present 
(except  as  otherwise  provided  by  law), 
or  if  notice  is  waived  by  those  not 
present.  Any  previously  scheduled 
meeting  of  the  members  may  be 
postponed  and  any  special  meeting  of 
the  members  may  be  canceled  by 
resolution  of  the  Board  upon  notice 
given  to  the  members  prior  to  the  time 
previously  scheduled  for  the  meeting. 

(b)  For  business  other  than  the 
election  of  Governors  to  be  brought 
properly  before  an  annual  meeting  by  a 
member  pursuant  to  Section  1,  the 
member  must  have  given  timely  notice 
thereof  in  writing  to  the  Secretary  of  the 
NASD  and  such  other  business  must 
otherwise  be  a  proper  matter  for 
member  action.  To  be  timely,  a 
member's  notice  shall  be  delivered  to 
the  Secretary  at  the  NASD's  principal 
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executive  offices  within  30  days  after 
the  date  of  the  notice  of  the  meeting. 
Such  member's  notice  shall  set  forth  a 
brief  description  of  the  business  desired 
to  be  brought  before  the  meeting,  any 
material  interest  of  the  member  in  such 
business,  and  the  reasons  for 
conducting  such  business  at  the 
meeting.  In  no  event  shall  the 
announcement  to  the  members  of  an 
adjournment  of  an  annual  meeting 
commence  a  new  time  period  for  the 
giving  of  a  member's  notice  as  described 
above. 

(c)  Except  as  otherwise  provided  by 
applicable  law,  the  Restated  Certificate 
of  Incorporation,  or  these  By-Laws,  the 
chairman  of  the  meeting  shall  have  the 
power  and  duty  to  determine  whether 
any  nomination  or  other  business 
proposed  to  be  brought  before  the 
meeting  pursuant  to  subsection  (b)  or 
Article  VU.  Section  10  was  made  in 
accordance  with  the  procedures  set 
forth  herein  and.  if  any  proposed 
nomination  or  business  is  not  in 
compliance  mth  these  By-laws,  to 
declare  that  such  defective  nomination 
or  proposal  shall  be  disregarded. 

Inspector 

Sec.  4.  At  each  meeting  of  the 
members,  the  polls  shall  be  opened  and 
closed,  the  proxies  and  ballots  received 
and  taken  in  charge,  and  all  questions 
touching  the  qualification  of  voters  and 
the  validity  of  proxies  and  the 
acceptance  or  rejection  of  votes  shall  be 
decided  by  an  inspector  appointed  by 
the  Secretary  of  the  NASD  before  the 
meeting,  or  in  default  thereof  by  the 
chairman  of  the  meeting.  If  the 
inspector  previously  appointed  fails  to 
attend  or  refuses  or  is  unable  to  serve, 
a  substitute  shall  be  appointed  by  the 
chairman  of  the  meeting.  The  inspector 
shall  not  be  a  Governor,  officer,  or 
employee  of  the  NASD  or  a  director, 
officer,  partner,  or  employee  of  an 
NASD  subsidiary  or  member. 

Conduct  of  Meetings 

Sec.  5.  The  chairman  of  the  meeting 
shall  be  the  Chief  Executive  Officer  of 
the  NASD  or  his  or  her  designee.  The 
date  and  time  of  the  opening  and 
closing  of  the  polls  for  each  matter  upon 
which  the  members  will  vote  at  a 
meeting  shall  be  announced  at  the 
meeting  by  the  chairman  of  the  meeting. 
The  Board  may  adopt  by  resolution 
such  rules  and  regulations  for  the 
conduct  of  the  meeting  of  members  as 
it  shall  deem  appropriate.  Except  to  the 
extent  inconsistent  with  such  rules  and 
regulations  as  adopted  by  the  Board,  the 
chairman  of  the  meeting  shall  have  the 
right  and  authority  to  prescribe  such 
rules,  regulations,  and  procedures  and 


to  do  all  such  acts  as,  in  the  judgment 
of  the  chairman  of  the  meeting,  are 
appropriate  for  the  proper  conduct  of 
the  meeting.  Such  rules,  regulations,  or 
procedures,  whether  adopted  by  the 
Board  or  prescribed  by  the  chairman  of 
the  meeting,  may  include,  without 
limitation,  the  following:  (a)  The 
establishment  of  an  agenda  or  order  of 
business  for  the  meeting;  (b)  rules  and 
procedures  for  maintaining  order  at  the 
meeting  and  the  safety  of  those  present; 
(c)  limitations  on  attendance  at  or 
participation  in  the  meeting  to 
members,  their  duly  authorized  and 
constituted  proxies,  or  such  other 
persons  as  the  chairman  of  We  meeting 
shall  determine:  (d)  restrictions  on  entry 
to  the  meeting  after  the  time  fixed  for 
the  commencement  thereof;  and  (e) 
limitations  on  the  time  allotted  to 
questions  or  comments  by  participants. 
Unless  and  to  the  extent  determined  by 
the  Board  or  the  chairman  of  the 
meeting,  meetings  of  members  shall  not 
be  required  to  be  held  in  accordance 
with  Uie  rules  of  parliamentary 
procedure. 
•        •        •        •        • 

By-Laws  of  FJASD  Regulation,  Inc. 

Article  I  < 

Definitiona 

When  used  in  these  By-Laws,  unless 
the  context  otherwise  requires,  the  term: 

(a)  "Act"  means  the  Securities 
Exchange  Act  of  1934,  as  amended; 

(b)  "Board"  means  the  Board  of 
Directors  of  NASD  Regulation: 

(c)  "broker"  means  any  individual, 
corporation,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  migaged  in  the  business  of 
effecting  transactions  in  securities  for 
the  account  of  others,  but  does  not 
include  a  bank; 

(d)  "Commission"  means  the 
Securities  and  Exchange  Commission; 

(e)  "day"  means  calendar  day; 

(f)  "dealer"  means  any  individual, 
corporation,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engaged  in  the  business  of 
buying  and  selling  securities  for  such 
individual's  or  entity's  own  account, 
through  a  broker  or  otherwise,  but  does 
not  include  a  bank,  or  any  person 
insofar  as  such  person  buys  or  sells 
securities  for  such  person 's  own 
account,  either  individually  or  in  some 
fiduciary  capacity,  but  not  as  part  of  a 
regular  business: 

(g)  "Delaware  law"  means  the  General 
Corporation  Law  of  the  State  of 
Delaware; 


(h)  "Delegation  Plan"  means  the 
"Plan  of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries"  as 
approved  by  the  Commission,  and  as 
amended  from  time  to  time; 

(i)  "Director"  means  a  member  of  the 
Board,  excluding  the  Chief  Executive 
Officer  of  the  NASD; 

(f)  "district"  means  a  district 
established  by  the  Board  pursuant  to 
Article  VIE,  Section  8.1  of  these  By- 
Laws; 

(k)  "District  Committee"  means  a 
District  Committee  elected  pursuant  to 
Article  VW  of  these  By-Laws; 

(I)  "District  Director"  means  an  NASD 
Regulation  staff  member  who  heads  a 
district  office; 

(m)  "District  Nominating  Committee" 
means  a  District  Nominating  Committee 
elected  pursuant  to  Article  VIII  of  these 
By-Laws; 

(n)  "district  office"  means  an  office  of 
NASD  Regulation  located  in  a  district: 

(o)  "Executive  Representative"  means 
the  executive  representative  of  an  NASD 
member  appointed  pursuant  to  Article 
IV.  Section  3  of  the  NASD  By-Laws; 

(p)  "Independent  Agent"  means  a 
corporation  or  entity  selected  by  the 
Secretary  of  NASD  Regulation  to  assist 
NASD  Regulation  with  nomination  and 
election  procedures  under  Articles  VI 
and  VW  of  these  By-Laws  and  the 
representatives  of  such  corporation  or 
entity; 

(q)  "Industry  Director"  or  "Industry 
member"  means  a  Director  (excluding 
the  President)  or  a  National 
Adjudicatory  Council  or  committee 
member  who  (1)  is  or  has  served  in  the 
prior  three  years  as  an  officer,  director, 
or  employee  of  a  broker  or  dealer, 
excluding  an  outside  director  or  a 
director  not  engaged  in  the  day-to-day 
management  of  a  broker  or  dealer;  (2)  is 
an  officer,  director,  (excluding  an 
outside  director)  or  employee  of  an 
entity  that  owns  more  than  ten  percent  ■ 
of  the  equity  of  a  broker  or  dealer,  and 
the  broker  or  dealer  accounts  for  more 
than  five  percent  of  the  gross  revenues  ' 
received  by  the  consolidated  entity;  (3) 
owns  more  than  five  percent  of  the 
equity  securities  of  any  broker  or  dealer, 
whose  investments  in  brokers  or  dealers 
exceed  ten  percent  of  his  or  her  net 
worth,  or  whose  ownership  interest 
otherwise  permits  him  or  her  to  be 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer;  (4)  provides 
professional  services  to  brokers  or 
dealers,  and  such  services  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Director  or 
member  or  20  percent  or  more  of  the 
gross  revenues  received  by  the  Director's 
or  member's  firm  or  partnership;  (5) 
provides  professional  services  to  a 
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director,  officer,  or  employee  of  a 
broker,  dealer,  or  corporation  that  owns 
50  percent  or  more  of  the  voting  stock 
of  a  broker  or  dealer,  and  such  services 
relate  to  the  director's,  officer's,  or 
employee's  professional  capacity  and 
constitute  20  percent  or  more  of  the 
professional  revenues  received  by  the 
Director  or  member  or  20  percent  or 
more  of  the  gross  revenues  received  by 
the  Director's  or  member's  firm  or 
partnership;  or  (6)  has  a  consulting  or 
employment  relationship  with  or 
provides  professional  services  to  the 
NASD,  NASD  Regulation,  or  Nasdaq  or 
has  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years: 

(r)  "NASD"  means  the  Nattonal 
Association  of  Securities  Dealers.  Inc.; 

(s)  "NASD  Board"  means  the  NASD 
Board  of  Governors; 

(t)  "NASD  member"  means  any 
broker  or  dealer  admitted  to 
membership  in  the  NASD; 

(u)  "NASD  Regulation  "  means  NASD 
Regulation,  Inc.; 

(v)  "National  Adjudicatory  Council" 
means  a  body  appoii^ed  pursuant  to 
Article  V  of  these  By-Latvs. 

(w)  "National  Nominating 
Committee"  means  the  National 
Nominating  Committee  appointed 
pursuant  to  Article  VU,  ^jction  9  of  the 
NASD  By-Laws; 

(x)  "Non-Industry  Director"  or  "Non- 
Industry  member"  means  a  Director 
(excluding  the  President)  or  a  National 
Adjudicatory  Council  or  committee 
member  who  is  (l)a  Public  Director  or 
Public  member:  (2)  an  officer  or 
employee  of  an  issuer  of  securities  listed 
on  Nasdaq  or  traded  in  the  over-the- 
counter  market;  or  (3)  any  other 
individual  who  would  not  be  an 
Industry  Director  or  Industry  member: 

(y)  "person  associated  with  a 
member"  or  "associated  person  of  a 
member"  means:  (1)  a  natural  person 
registered  under  the  Rules  of  the 
Association;  or  (2)  a  sole  proprietor, 
partner,  officer,  director,  or  branch 
manager  of  a  member,  or  a  natural 
person  occupying  a  similar  status  or 
performing  similar  functions,  or  a 
natural  person  engaged  in  the 
investment  banking  or  securities 
business  who  is  directly  or  indirectly 
controlling  or  controlled  by  a  mender, 
whether  or  not  any  such  person  is 
registered  or  exempt  from  registration 
mth  the  NASD  under  these  By-Laws  or 
the  Rules  of  the  Association; 

(z)  ^'Public  Director"  or  "Public 
member"  means  a  Director  or  National 
Adjudicatory  Council  or  committee 
member  who  has  no  material  business 
relationship  with  a  broker  or  dealer  or 


the  NASD,  NASD  Regulation,  or 
Nasdaq; 

(aa)  "Regional  Nominating 
Committee"  means  a  Regional 
Nominating  Committee  that  nominates 
to  the  National  Nominating  Committee 
a  candidate  for  the  National 
Adjudicatory  Council  to  represent  a 
geographical  region  as  provided  in 
Article  VI  of  these  By-Laws;  and 

(bb)  "Rules  of  the  Association"  or 
"Rules"  means  the  numbered  rules  set 
forth  in  the  NASD  Manual  beginning 
with  the  Rule  0100  Series,  as  adopted  by 
the  NASD  Board  pursuant  to  the  NASD 
By-Laws,  as  hereafter  amended  or 
supplemented. 

Article  ID  n 

Offices 


Location 

Sec.  [1.1]  2A    The  address  of  the 
registered  office  of  [the  Corporation] 
NASD  Regulation  in  the  State  of 
Delaware  and  the  name  of  the  registered 
agent  at  such  address  shall  be:  l^e 
Corporation  Trust  Company,  1209 
Orange  [SL,J  Street.  Wilmington,  [DE] 
Delaware  19801.  [The  Corporation  may] 
NASD  Regulation  also  may  have  offices 
at  such  other  places  both  within  and 
writhout  the  State  of  Delaware  as  the 
Board  [of  Directors]  may  from  time  to 
time  designate  or  the  business  of  [the 
Corporation]  NASD  Regulation  may 
require. 

Change  of  Location 

Sec.  [1.2]  2.2    In  the  manner 
permitted  by  law,  the  Board  [of 
Directors]  or  the  registered  agent  may 
change  the  address  of  [the 
Corporation's]  NASD  Regulation's 
registered  office  in  the  State  of  Delaware 
and  the  Board  [of  Directors]  may  make, 
revoke,  or  change  the  designation  of  the 
registered  agent 

Article  in]  m 

Meetings  of  the  [Stockholders] 
Stoddiolder 

[Annual  Meeting 

Sec.  2.1    The  annual  meeting  of 
stockholders  of  the  Corporation  for  the 
election  of  E>irectors  tmd  for  the 
transaction  of  such  other  business  as 
may  properly  come  before  the  meeting 
shall  be  held  on  such  date,  and  at  such 
time,  and  place,  within  or  without  the 
State  of  Delaware,  as  may  be  fixed,  from 
time  to  time,  by  the  Board  of  Directors.] 

(Special  Meetings 

Sec.  2.2    Special  meetings  of 
stockholders  of  the  Corporation,  unless 
othervise  prescribed  by  law,  may  be 
called  at  any  time  by  the  Chair  of  the 


Board,  by  the  President  or  by  order  of 

a  majority  of  the  Board  of  Directors. 
Special  meetings  of  stockholders 
prescribed  by  law  for  the  election  of 
directors  shall  be  called  by  the  Board  of 
Directors,  the  President,  or  the 
Secretary.  Special  meetings  of 
stockholders  shall  be  held  at  such  place 
within  or  writhout  the  State  of  Delaware 
as  shall  be  designated  in  the  notice  of 
meeting.] 

[Notice  of  Meetings  .^ 


Sec.  2.3(a)    Whenever  stockholders 
are  required  or  permitted  to  take  any 
action  at  a  meeting,  they  shall  be  given 
written  notice  stating  the  place,  date 
and  hour  of  the  meeting,  and,  in  the 
case  of  a  special  meeting,  the  purpose  or 
ptuposes  tbereof.  Unless  otherwise 
required  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws,  written 
notice  shall  be  delivered  or  mailed  at 
least  ten  but  not  more  than  sixty  days 
before  such  meeting  date  to  each 
stockholder  entiUed  to  vote  at  such 
meeting.  If  mailed,  such  notice  shall  be 
deposited  in  die  United  States  mail, 
postage  prepaid,  directed  to  each 
stockholder  at  the  address  that  appears 
on  the  records  of  the  Corporation.] 

[(b)  When  a  meeting  of  stockholders  is 
adjourned  to  another  time  or  place, 
notice  need  not  be  given  of  the 
adjourned  meeting  if  the  time  and  place 
thereof  are  announced  at  the  meeting  at 
which  the  adjournment  is  taken.  At  the 
adjourned  meeting,  the  Corporation  may 
transact  any  business  that  might  have 
been  transacted  at  the  original  meeting. 
If,  however,  the  adjournment  is  for  more 
than  thirty  days  from  the  date  of  the 
original  meeting,  or  if,  after  the 
adjournment,  a  new  record  date  is  set 
for  the  adjourned  meeting,  notice  of  the 
adjourned  meeting  shall  be  given  to 
each  stockholder  of  record  entitled  to 
vote  at  the  meeting  in  the  manner 
prescribed  above  in  subsection  (a).} 

[Quorum 

Sec.  2.4    Except  as  otherwise 
provided  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws,  at  each 
meeting  of  stockholders  the  presence  in 
person  or  by  proxy  of  the  holders  of 
record  of  a  majority  of  the  outstanding 
shares  of  capital  stock  entitied  to  vote  or 
act  at  such  a  meeting  shall  ctmstitute  a 
quorum  for  the  transaction  of  any 
business.  In  the  absence  of  a  quorum, 
the  stockholders  so  present  may  by 
majority  rule,  adjourn  any  meeting  until 
a  quorum  shall  be  present.  When  a 
quorum  is  once  present  to  organize  a 
meeting,  the  quorum  cannot  be 
destroyed  by  the  subsequent  withdrawal 
or  revocation  of  the  proxy  of  any 
stockholder.] 
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(Voting 

Sec.  2.5(a)     At  any  meeting  of 
stockholders,  each  stockholder  as  of  the 
record  date  is  entitled  to  one  vote  for 
each  such  share  of  stock  having  voting 
power,  upon  the  matter  in  question, 
except  as  otherwise  provided  in  the 
Certificate  of  Incorporation.  Each 
stockholder  entitled  to  vote  at  a  meeting 
of  stockholders  or  to  express  consent  or 
dissent  to  corporate  action  in  writing 
without  a  meeting  may  authorize 
another  person  or  persons  to  act  for  him 
by  proxy,  provided  that  no  proxy  shall 
be  voted  or  acted  upon  after  three  years 
from  its  date,  unless  the  proxy  provides 
for  a  longer  period.  A  duly  executed 
proxy  ahall  be  irrevocable  if  it  states  that 
it  is  iiievocable  and  if,  and  only  so  long 
as,  it  is  coupled  with  an  interest 
sufBcient  in  law  to  support  an 
irrevocable  power.  A  stockholder  may 
revoke  any  proxy. that  is  not  irrevocable 
by  attending  the  meeting  and  voting  in 
person  or  by  filing  an  instrument  in 
writing  revoking  the  proxy  or  by 
delivering  a  proxy  in  accordance  with 
applicable  law  bearing  a  later  date  to  the 
SeczBtaiy  of  the  Corporation.] 

[(b)  D^ectors  of  the  Corporation  shall 
be  elected  by  a  plurality  of  the  votes  cast 
at  a  meeting  of  stockholders'  pursuant  to 
Sec.  2.5  of  these  By-Laws.  Corporate 
action  other  than  the  election  of 
directors  shall  be  authorized  by  a 
majority  of  the  votes  cast  at  a  meeting 
of  stockholders,  except  as  otherwise 
required  by  law,  the  Certificate  of 
Incerporation  or  these  By-Laws.) 

[(c)  Upon  the  demand  of  any 
atockholder  entitled  to  vote,  the  election 
of  directors  or  a  vote  on  any  other 
matter  at  a  meeting  of  stockholders  shall 
be  by  written  ballot;  otherwise,  the 
method  of  voting  and  the  manner  in 
which  votes  are  counted  at  such  a 
meeting  shall  he  discretionary  with  the 
presiding.ofBcer  of  the  meeting.] 

(Presiding  Officer  and  Secretary 

Sec.  2.6    At  every  meeting  of 
stockholders,  the  Chair,  or  in  his/her 
absence,  the  President,  or  in  his/her 
abeenre.  the  appointee  of  the  meeting, 
shall  preside.  The  Secretary,  or  in  his/ 
her  absence,  the  appointee  of  (he 
presiding  o£Bcer  of  the  meeting,  shall 
act  as  Secretary  of  the  meeting.] 

Action  by  Consent  of  (Stockholders) 
Stockholder 

Sec.  (Z.7]J.]    Any  action  required(,] 
or  permitted  by  law  to  be  taken  at  any 
meeting  of  the  [stockholders] 
stockholder  of  (the  Corporation]  NASD 
Regulation  may  be  taken  without  a 
meeting,  without  prior  notice  and 
tvithout  a  vote,  if  a  consent  in  writing. 


setting  forth  the  action  so  taken,  is 
signed  bythe  [holders]  bolder  of  the 
outstanding  stock  (having  not  less  than 
the  minimum  number  of  votes  that 
would  be  necessary  to  authorize  or  take 
such  action  at  a  meeting  at  which  all 
shares  entitled  to  vote  thereon  were 
present  and  voted.  Prompt  notice  of  the 
taking  of  corporate  action  without  a 
meeting  and  by  less  than  unanimous 
written  consent  shall  be  given  to  those 
stockholders  who  have  not  consented  in 
writing]. 

Article  (m)  IV 

Board  of  Directors 

General  Powers 

Sec.  [3.1)4.2     The  property,  business, 
and  a£EaiBB  of  [the  Corporation]  NASD 
Regulation  shall  be  managed  by  or 
under  the  direction  of  the  Board  [of 
Directors].  The  Board  [of  Directors)  may 
exercise  all  such  powers  of  (the 
Corporation]  NASD  Regulation  and  have 
the  authority  to  perform  all  such  lawful 
acts  as  are  permitted  by  law,  the 
Restated  Certificate  of  Incorporation 
(or),  these  By-Laws,  or  the  Delegation 
Plan  to  assist  the  (National  Association 
of  Securities  Dealers.  Inc.)  NASD  in 
fulfilling  its  self-regulatory 
responsibilities  as  set  forth  in  Section 
15  A  of  the  (Securities  Exchange  Act  of 
1934.  and]  Act,  and  to  support  such 
other  initiatives  as  the  Board  [of 
Directors]  may  deem  appropriate.  To  the 
fullest  extent  permitted  by  applicable 
law,  the  Restated  Certificate  of 
Incorporation,  and  these  By-Laws,  the 
Board  may  delegate  any  of  its  powers  to 
a  committee  appointed  pursuant  to 
Section  4.13  or  to  NASD  Regulation 
staff  in  a  manner  not  inconsistent  with 
the  Delegation  Plan. 

Number  of  Directors 

Sec.  [3.2]4.2    [The  Board  of  Directors 
of  the  Corporation  shall  consist  of  one 
or  more  members;  the  exact  number  of 
directors  that  shall  constitute  the  whole 
Board  of  EHrectors  shall  be  fixed  from 
time  to  time  by  resolution  adopted  by 
the  whole  Board  of  Directors.  After 
fixing  the  number  of  directors 
constituting  the  whole  Board  of 
E>irectors,  the  Board  of  Directors  may,  by 
resolution  adopted  by  the  whole  Board 
of  Directors,  frt>m  time  to  time  change 
the  number  of  directors  constituting  tiie 
whole  Board  of  Directors;  provided  that 
such  determination  shall  be  consistent 
with  the  Plan  of  Allocation  and 
Delegation  of  Functions  by  NASD  to 
Subsidiaries  (the  "Delegation  Flan").] 
The  Board  shall  consist  of  no  fewer  than 
five  and  no  more  than  eight  Directors, 
the  exact  number  to  be  determined  by 
resolution  adopted  by  the  stockholder  of 


NASD  Regulation  from  time  to  time. 
Notwithstanding  the  preceding 
.  sentence,  the  number  of  Directors  shall 
equal  the  number  of  directors  on  the 
Nasdaq  Board.  Any  new  Director 
position  created  as  a  result  of  an 
increase  in  the  size  of  the  Board  shall 
be  filled  as  part  of  the  armual  election 
conducted  under  Section  4.4. 

Qualifications 

Sec.  [3.3]4.3    (a)    Directors  need  not 
be  stockholders  of  [the  Corporation.  The 
Board  of  Directors  shall  include  at  all 
times  the  President  of  the  Corporation 
and  such  Industry,  Non-Industry,  and 
Public  Governors  as  shall  be  determined 
firom  time  to  time  by  the  Board  of 
Directors,  which  determination  shall  be 
consistent  with  the  Delegation  Plan.  The 
criteria  for  the  categories  of  Industry, 
Non-Industry,  and  Public  IDirectors,  as 
used  herein,  shall  be  established  by  the 
Board  of  Directors  from  time  to  time, 
which  criteria  shall  be  consistent  with 
the  Delegation  Plan.)  NASD  Regulation. 
Only  Governors  of  the  NASD  Board 
shall  be  eligible  for  electioA  to  the 
Board.  The  number  of  Non-Industry 
Directors  shall  equal  or  exceed  the 
number  of  Industry  Directors  plus  the 
President.  The  Board  shall  include  the 
President  and  the  National 
Adjudicatory  Council  Chair, 
representatives  of  an  issuer  of 
investment  company  shares  or  ah 
affiliate  of  such  an  issuer,  and  an 
insurance  company  or  an  affiliated 
NASD  member.  The  Board  shall  include 
at  least  one  Public  Director,  unless  the 
Board  consists  of  eight  Directors.  In 
such  case,  at  least  two  Directors  shall  be 
Public  Directors.  The  Chief  Executive 
Officer  of  the  NASD  shall  be  an  ex- 
'officio  non-voting  member  of  the  Board. 

(b)  As  soon  as  practicable,  following 
the  aimual  election  of  Directors,  the 
Board  shall  elect  firom  its  members  a 
Chair  and  a  Vice  Chair  and  such  other 
persons  having  such  titles  as  it  shall 
deem  necessary  or  advisable  to  serve 
until  the  next  annual  election  or  until 
their  successors  are  chosen  and  qualify. 
The  persons  so  elected  shall  have  such 
powers  and  duties  as  may  be 
determined  from  time  to  time  by  the 
Board.  The  Board,  by  resolution 
adopted  by  a  majority  of  Directors  then 
in  office,  may  remove  any  such  person 
from  such  position  at  any  time. 

Election 

Sec.  (3.4)4.4    Except  as  otherwise 
provided  by  law  [or],  these  By-Laws,  or 
the  Delegation  Plan,  after  the  first  • 
meeting  of  (the  Corporation)  NASD 
Regulation  at  which  (directors)  Directors 
are  elected,  [directors  of  the 
Corporation]  Directors  of  NASD 
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Regulation  shall  be  elected  each  year  at 
the  annual  meeting  of  [stockholders]  the 
stockholder,  or  at  a  special  meeting 
called  for  such  piupose  in  lieu  of  the 
annual  meeting  [.  by  a  plurality  of  the 
votes  cast  at  such  meeting).  If  die  annual 
election  of  (directors)  Directors  is  not 
held  on  the  date  designated  (therefore.) 
therefor,  the  [directors]  Directors  shall 
cause  such  election  to  be  held  as  soon 
thereafter  as  convenient. 

[Term 

Sec.  3.5    (a)    Each  Director  shall 
hold  office  for  a  term  of  three  years  or 
until  his  successor  is  duly  elected  and 
qualified,  except  in  the  event  of  earlier 
termination  frtim  office  by  reason  of 
death,  resi^iation,  removal  with  or 
without  cause,  or  other  reason.] 

[(b)  The  Board  of  Directors  shall  be 
divided  into  three  dasses.i 

[(c)  The  President  of  the  Corporation 
shall  serve  as  a  member  of  the  Board 
until  his  successor  is  selected  and 
qualified,  or  imtil  his  death,  resignation, 
or  removal.] 

((d)  Except  for  the  President,  no 
Director  may  serve  more  than  two 
consecutive  terms;  provided,  however, 
that  if  a  Director  is  appointed  to  fill  a 
term  of  less,  than  on*  year,  such  IMrector 
may  serve  up  to  two  consecutive  terms 
following  the  expiration  of  such. 
Director's  current  term.) 

[(e)  Eachr  director  chosen  to  fill  a 
newly  created  directorship  sh^  serve 
imtil  the  next  succeeding  annual 
meeting  of  stockholders.) 

Resignation 

Sec.  (3.6)  4.5    Any  [director)  Director 
may  resign  at  any  time  either  upon 
written  notice  of  resignation  to  the  Chair 
of  the  Board,  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  efiiect  at  the  time  specified  therein 
or,  if  the  time  [be]  is  not  specified,  upon 
receipt  thereof,  and  the  acceptance  of 
such  resignation,  unless  required  by  the 
terms  thereof  ,  shall  not  be  necessary  to 
make  such  resignation  effective. 

Removal 

Sec.  [3.7]  4.6    Any  or  all  of  the 
[directors]  Directors  may  be  removed 
from  office  at  any  time,  with  or  without 
cause,  [by  the  stockholders)  only  by  a 
majority  vote  of  the  NASD  Board. 

Disqualification 

Sec.  4 . 7    The  term  of  office  of  a 
Director  shall  terminate  immediately 
upon  a  determination  by  the  Board,  by 
a  majority  vote  of  the  remaining 
Directors,  that:  (a)  the  Director  no  longer 
satisfies  the  classification  (Industry, 
Non-Industry,  or  Public  Director)  for 
which  the  Director  was  elected:  and  (b) 


the  Director's  continued  service  as  such 
would  violate  the  compositional 
requirements  of  the  Board  set  forth  in 
Section  4.3.  If  the  term  of  office  of  a 
Director  terminates  under  this  Section, 
and  the  remaining  term  of  office  of  such 
Director  at  the  time  of  termination  is  not 
more  than  six  months,  during  the  period 
of  vacancy  the  Board  shall  not  be 
deemed  to  be  in  violation  of  Section  4.3 
by  virtue  of  such  vacancy. 

Filling  of  Vacancies 

Sec.  4.8    If  a  Director  position 
becomes  vacant,  whether  because  of 
death,  disability,  disqualification, 
removal,  or  resignation,  the  National 
Nominating  Committee  shall  nominate, 
and  the  NASD  Board  shall  elect  by 
majority  vote,  a  person  satisfying  the 
classification  (Industry,  Non-Industry, 
or  Public  Director)  for  the  directorship 
as  provided  in  Section  4.3  to  fill  such 
vacancy,  except  that  if  the  remaining 
term  of  office  for  the  vacant  Director 
position  is  not  more  than  six  months*  no 
replacement  shall  be  requteed. 

Quorum  and  Voting 

Sec.  [3.8]4.9(a)    At  all  meetings  of  the 
Board  [of  Directors,  one-third  of  the 
total  number  of  directora  shall 
constitute),  unless  otherwise  set  forth  in 
these  By-Laws  or  required  by  law,  a 
quorum  for  the  transaction  of  business 
shall  consist  of  a  majority  of  the  Board, 
including  not  less  thjatn  50  percent  of  the 
Non-Industry  Directors.  In  the  absence 
of  a  quorum,  a  majority  of  the  [directora] 
Directors  present  may  adjoiun  the 
meeting  until  a  quorum  (be)  is  present 

(b)  (A  director  interested  in  a  matter 
to  be  acted  upon  by  the  Board  of 
IXrecton  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
a  meeting  of  the  Board  otDirecton  that 
determines  the  Corporation's  action.) 

((c)  Subject  to  the  restrictions  of 
Section  3.12]  Except  as  provided  in 
Section  4.14(b),  the  vote  of  a  majority  of 
the  (directora]  Directora  present  at  a 
meeting  at  which  a  quorum  is  present 
shall  be  the  act  of  the  Board  [of 
Directora). 

Regulation 

Sec.  (3.9)4.10    The  Board  [of 
Directora]  may  adopt  such  rules, 
regulations,  and  requirements  for  the 
conduct  of  the  business  and 
management  of  (the  Corporation,)  NASD 
Regulation  not  inconsistent  with  the 
law,  the  Restated  Certificate  of 
Incorporation,  these  By-Laws,  (or  the 
rules  and  By-Laws  of  the  National 
Association  of  Securities  Dealera,  Inc., 
as  the  Board  of  Directors  may  deem 
proper.  A  member  (rf  the  Board  of 
Directora]  the  Rules  of  the  Association, 


or  the  By-Laws  of  the  NASD,  as  the 
Board  may  deem  proper.  A  Director 
shall,  in  the  performance  of  [his  or  her) 
such  Director's  duties,  be  fully  protected 
in  relying  in  good  faith  upon  the  books 
of  account  or  reports  made  to  (the 
Corporation]  NASD  Regulation  by  any 
of  its  officera,  [or]  by  an  independent 
certified  public  accountant,  (or)  by  an 
appraiser  selected  with  reasonable  care 
by  the  Board  (of  Directora]  or  any 
committee  of  the  Board  [of  Directora)  or 
by  any  agent  of  [the  Corporation)  NASD 
Regulation,  or  in  relying  in  good  faith 
upon  other  records  of  (the  Corporation] 
NASD  Regulation. 

Meetings 

Sec.  [3.10]4.11(a)    An  annual  meeting 
of  the  Board  (of  Directora]  shall  be  held 
for  the  purpose  of  organization,  election 
of  officera,  and  transaction  of  any  other 
business.  If  such  meeting  is  held 
promptiy  after  and  at  the  place  specified 
for  the  annual  meeting  of  [stockholden] 
the  stockholdw.  no  notice  of  the  annual 
meeting  of  the  Board  [of  Directora]  need 
be  given.  Otherwise,  such  anniml 
meeting  shall  be  held  at  such  time  and 
place  as  may  be  specified  in  a  notice 
given  in  accordance  with  Section  [3.11 
of  these  By-Laws]  4.12. 

(b)  Regular  meetings  of  the  Board  (of 
Directora]  may  be  bald  at  such  time  and 
place,  within  or  without  the  State  of 
Delaware,  as  determined  firom  time  to 
time  by  the  Board  [of  Directora].  After 
such  determination  has  been  made, 
notice  shall  be  given  in  accordance  with 
Section  (3.11  of  these  By-Laws]  4.12. 

(c)  Special  meetings  of  the  Board  [oi 
Directora)  may  be  called  by  the  Chair  of 
the  Board,  [or]  by  the  President,  or  by 

at  least  one-third  of  the  [directora  at  that 
time  being]  Directora  then  in  office. 
Notice  of  any  special  meeting  of  the 
Board  (of  Directora)  shall  be  given  to 
each  (director)  Director  in  acc(»dance 
with  Section  [3.11  of  these  By-Laws) 
4.12. 

(d)  [Membera  of  the  Board  of 
Directora,  or  any  committee  designated 
by  the  Board  of  Directora.)  A  Director  or 
member  of  any  committee  appointed  by 
the  Board  may  participate  in  a  meeting 
of  the  Roard  (of  Directora)  or  of  such 
comiuittee  through  the  use  of  a 
conference  telephone  or  similar 
communications  [bcilities  that  ensure] 
equipment  by  means  of  which  all 
peraons  participating  in  the  meeting 
may  hear  one  another,  and  such 
participation  in  a  meeting  shall 
constitute  presence  in  person  at  such 
meeting  for  all  purposes. 

Notice  of  Meetings;  Waivw  of  Notice 

Sec  [3.11)4.12(a)    Notice  of  any 
meeting  of  the  Board  (of  Directora]  shall 
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be  deemed  to  be  duly  given  to  a 
[director]  Directocif:  (i)  [if]  mailed  to 
the  address  last  made  knovm  in  writing 
to  (the  Corporation]  NASD  Regulation 
by  such  (director]  Director  as  the 
address  to  which  such  notices  are  to  be 
sent,  at  least  (two)  seven  days  before  the 
day  on  which  such  (special)  meeting  is 
to  be  held[,  or];  (ii)  (if]  sent  to  the 
[director]  Director  at  such  address  by 
telegraph,  telefax,  cable,  radio,  or 
wireless,  not  later  than  the  day  before 
the  day  on  which  such  meetiiig  is  to  be 
held(,];  or  (iii)  (if]  delivered  to  the 
[director]  Director  personally  or  orally, 
by  telephone  or  otherwise,  not  later  than 
the  day  before  the  day  on  which  such 
[special}  meeting  is  to  be  held.  Each 
notice  shall  state  the  tima  and  place  of 
the  meeting  and  the  purpose(s)  thereof. 

(b)  Notice  of  any  meeting  of  the  Board 
[of  Directors]  need  not  be  given  to  any 
[director]  Director  if  waived  by  that 
[director]  Director  in  writing  (or  by 
telegram,  tele&oi,  cable,  radio,  or 
wireless  and  subsequently  confirmed  in 
writing)  whether  before  or  after  the 
holding  of  such  meeting,  or  if  such 

t(director)  Director  is  present  at  such 
meeting,  subject  to  (Section  7.3(b) 
hereof]  Article  XD,  Section  12.3(b). 

(c)  Any  meeting  of  the  Board  shall  be 
a  legal  meeting  without  any  prior  notice 
if  all  Directors  then  in  office  shall  be 
.present  thereat 

Committees  [of  the  Board  of  Directors] 

Sec.  (3.13H.13(a)    The  Board  [of 
Directors]  may,  by  resolution  or 
resolutions  adopted  by  a  majority  of  the 
whole  Board  (of  Directors,  designate], 
appoint  one  or  mors  committeesi,  each, 
committee  to  consist  of  one  or  more 
directors  of  the  Corporation).  Except  as 
herein  provided,  vacancies  in 
membership  of  any  committee  shall  be 
•^filled  by  the  vote  of  a  majority  of  the 
.whole  Board  [of  Directors).  The  Board 
[of  EHrectors)  may  designate  one  or  more 
[directors]  Directors  as  alternate 
members  of  any  committee,  who  may 
replace  any  absent  or  disqualified 
member  at  any  meeting  of  the 
committee.  In  the  absence  or 
disqualification  of  any  member  of  a 
committee,  the.  member  or  members 
thereof  present  at  any  meeting  and*not 
disqualified  from  voting,  whether  or  not 
[he,  she,]  such  member  or  (they) 
members  constitute  a  quorum,  may 
unanimously  appoint  another  (member 
of  the  Board  of  Directors]  Director  to  act 
at  the  meeting  La  the  place  of  any  such 
absent  or  disqualified  member. 
Members  of  a  committee  shall  hold 
office  for  such  period  as  may  be  fixed 
by  a  resolution  adopted  by  a  majority  of 
the  whole  Board  [of  Directors,  subject. 
however,  to  removal,  with  or  without 


cause,  at  any  time  by  the  vote  of  a 
majority  of  the  whole  Board  of 
Directors).  Any  member  of  a  committee 
may  be  removed  from  such  committee 
only  after  a  majority  vote  of  the  whole 
Board,  after  appropriate  notice,  for 
refusal,  failure,  neglect,  or  inability  to 
discharge  such  member's  duties. 

(b)  (Any  committee,  to  the  extent 
permitted  by  law  and  to  the  extent 
provided  in  the]  The  Board  may,,  by 
resolution  or  resolutions  [creating  such 
committee,  shall  have  and  may  exercise 
all  the  powers  and  authority  of  the 
Board  of  Directors]  adopted  by  a 
majority  of  the  whole  Board,  delegate  to 
one  or  more  committees  the  power  and 
authority  to  act  oh  behalf  of  the  Board 
in  carrying  out  the  functions  and 
authority  delegated  to  NASD  Regulation 
by  the  NASD  under  the  Delegation  Plan. 
Such  delegations  shall  be  in 
conformance  with  applicable  law,  the 
Restated  Certificate  of  Incorporation, 
these  By-I^ws,  and  the  Delegation  Plan. 
Action  taken  by  a  committee  pursuant 
to  such  delegated  authority  shall  be 
subject  to  review,  ratification,  or 
rejection  by  the  Board.  In  all  other 
matters,  the  Board  may,  by  resolution  or 
resolutions  adopted  by  a  majority  of  the 
whole  Board,  delegate  to  one  or  more 
committees  that  consist  solely  of  one  or 
more  Directors  the  power  and  authority 
to  act  on  behalf  of  the  Board  in  the 
management  of  the  business  and  affairs 
of  [the  Corporation,  and]  NASD 
Regulation  to  the  extent  permitted  by 
law  and  not  inconsistent  with  the 
Delegation  Plan.  A  committee,  to  the 
extent  permitted  by  law  and  provided  in 
the  resolution  or  resolutions  creating 
such  committee,  may  authorize  the  seal 
of  (the  Corporation]  NASD  Regulation  to 
be  affixed  to  all  papers  that  may  require 
it 

(c)  Except  as- otherwise  permitted  by 
applicable  law,  no  [such]  committee 
shall  have  the  power  or  authority  of  the 
Board  with  regard  to:  amending  the 
Restated  Certificate  of  Incorporation  or 
the  By-Laws  of  [the  Corporation.)  NASD 
Regulation:  adopting  an  agreement  of 
merger  or  consolidation;  recommending 
to  the  [stockholders]  stockholder  the 
sale,  lease,  or  exchange  of  all  or 
substantially  all -[the  Corporation's) 
NASD  Regulation's  property  and  assets; 
or  recommending  to  the  (stockholders] 
stockholder  a  dissohition  of  (the 
Corporation)  NASD  Regulation  or  a 
revocation  of  a  dissolution.  Unless  the 
resolution  of  the  Board  (of  Directors] 
expressly  so  provides,  no  [such] 
committee  shall  have  the  power  or 
authority  to  authorize  the  issuance  of 
stock. 

[(c)]  (d)  Each  committee  may  adopt  its 
own  rules  of  procedure  and  may  meet 


at  stated  times  or  on  such  notice  as  such 
conunittee  may  determine.  Each 
committee  shall  keep  regular  minutes  of 
its  proceedings  and  report  the  same  to 
the  Board  (of  Directors]  when  required. 
((d))  (e)  Unless  otherwise  provided  by 
[the  Board  of  Directors)  these  By-Laws, 
a  majority  of  [any  such)  a  committee 
shall  constitute  a  quorum  for  the 
transaction  of  business,  and  the  vote  of 
a  majority  of  the  members  of  such 
committee  present  at  a  meeting  at  which 
a  quorum  is  present  shall  be  an  act  of 
such  committee. 

(f)  The  Board  may  appoint  an 
Executive  Committee,  which  shall,  to 
the  fullest  extent  permitted  by  Delaware 
law  and  other  applicable  law,  have  and 
be  permitted  to  exercise  all  the  powers 
and  authority  of  the  Board  in  the 
management  of  the  business  and  afhirs 
of  NASD  Regulation  between  meetings 
of  the  Board,  and  which  may  authorize 
the  seal  of  NASD  Regulation  to  be 
afiixed  to  all  papers  that  may  require  it 
The  Executive  Committee  shall  consist 
of  three  or  four  Directors,  including  at 
least  one  Public  Director.  The  President 
of  NASD  Regulation  shall  be  a  member 
of  the  Executive  Committee.  The 
number  of  Non-Industry  committee 
members  shall  equal  or  exceed  the 
number  of  Industry  committeemembers 
plus  the  President.  An  Executive 
Committee  member  shall  hold  office  for 
a  term  of  one  year.  At  all  meetings  of  the 
Executive  Committee,  a  quorum  for  the 
transaction  of  business  shall  consist  of 

a  majority  of  the  Executive  Committee, 
including  not  less  than  50  percent  of  the 
Non-Industry  committee  members.  In 
the  absence  of  a  quorum,  a  majority  of 
the  committee  members  present  may 
adjourn  the  meeting  until  a  quorum  is 
present. 

(g)  The  Board  may  appoint  a  Finance 
Committee.  The  Finance  Committee 
shall  advise  the  Board  with  respect  to 
the  oversight  of  the  financial  operations 
and  conditions  of  NASD  Regulation, 
including  reconunendations  for  NASD 
Regulation's  annual  operating  and 
capital  budgets  and  proposed  changes  to 
the  rates  and  fees  charged  by  NASD 
Regulation.  The  Finance  Committee 
studl  consist  of  three  or  four  Directors. 
The  President  of  NASD  Regulation  shall 
serve  as  a  member  of  the  Committee.  A 
Finance  Committee  member  shall  hold 
office  for  a  term  of  one  year. 

(h)  Upon  request  of  the  Secretary  of 
NASD  Regulation,  each  prospective 
committee  member  who  is  not  a 
Director  shall  provide  to  the  Secretary 
such  information  as  is  reasonably 
necessary  to  serve  as  the  basis  for  a 
determination  of  the  prospective 
committee  member's  classification  as  an 
Industry,  Non-Industiy,  or  Public 
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committee  member.  The  Secretary  of 
NASD  Regulation  shall  certify  to  the 
Board  each  prospective  committee 
member's  classification.  Such 
committee  members  shall  update  the 
information  submitted  under  this 
Section  at  least  annually  and  upon 
request  of  the  Secretary  of  NA^D 
Regulation,  and  shall  report 
immediately  to  the  Secretary  any  change 
in  siu:h  classification. 

Conflicts  of  Interest;  Contracts  and 
Transactions  Involving  Directors 

vSec.  (3.12)  4.14  (a)    (No  member  of 
the  Board  of  Directors  or  of  any 
committee  of  the  Corporation  shall)  A 
Director  or  a  National  Adjudicatory 
Council  or  committee  member  shall  not 
diiectiy  or  indirectiy  participate  in  any 
adjudication  of  the  interests  of  any  party 
[that  would  at'the  same  time 
substantially  affect  his  interest  or  the 
interests  of  any  person  in  whom  he  is 
directly  or  indirectiy  interested]  if  that 
Director  or  National  Adjudicatory 
Council  or  committee  member  has  a 
conflict  of  interest  or  bias,  or  if 
circumstances  otherwise  exist  Awhere  his 
or  her  fairness  might  reasonably  be 
questioned.  In  any  such  case,  the 
(member  shall  disqualify  himself  or 
shall  be  disqualified  by  the  Chairman  of 
..the  Board  or  Committee]  Director  or 
National  Adjudicatory  Council  or 
committee  member  shall  recuse  himself 
or  herself  or  shall  be  disqualified  in 
accordance  with  the  Rules  of  the 
Association. 

(b)  No  contract  or  transaction  between 
(the  Corporation]  NASD  Regulation  and 
one  or  more  of  its  (directors]  Directors 
or  ofBcers,  or  between  [the  Corporation] 
NASD  Regulation  and  any  other 
corporation,  partnership,  association,  or 
other  organization  in  which  one  or  more 
of  its  [directors)  Directors  or  officers  are 
directors  or  officers,  or  have  a  financial 
interest,  shall  be  void  or  voidable  solely 
Jor  this  reason],  or  solely  because  the 
director  or  officer  is  present  at  or 
participates  in  the  meeting  of  the  Board 
of  Directors  or  the  cotomittee  thereof 
which]  if:  (i)  The  material  facts 
pertaining  to  such  Director's  or  officer's 
relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
known  to  the  Board  or  the  committee, 
and  the  Board  or  committee  in  good 
faith  authorizes  the  contract  or 
transaction),  or  solely  because  his,  her, 
or  their  votes  are  counted  for  such 
purposes  if:  (i)  The  material  facts 
pertaining  to  such  director's  or  officer's 
relationship  or  interest  and]  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Directors;  (ii)  the  material 
facts  are  disclosed  or  become  knownto 
the  Board  or  committee  after  the 


contract  or  transaction  (are  disclosed  or 
are  known  to  the  Board  of  Directors  or 
the  committee,  and  the  Board]  is  entered 
into,  and  the  Board  or  committee  in 
good  faith  [authorizes]  ratifies  the 
contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  [directors,  even  though  the 
disinterested  directors  be  less  than  a 
quorum;  or  (ii)]  Directors;  or  (iii)  the 
material  facts  pertaining  to  the 
[director's]  Director's  or  officer's 
relationship  or  interest  and  the  contract 
OF-transaction  are  disclosed  or  are 
.known  to  the  (stockholders]  stockholder 
entiUed  to  vote  thereon,  and  the 
contract  or  transaction  is  specifically 
approved  in  good  faith  by  vote  of  the 
[stockholders;  or  (iii)  the  contract  or 
^transaction  is  fair  as  to  the  Corporation 
as  of  the  time  it  is  authorized,  approved 
or  ratified  by  the  Board  of  Directors,  a 
committee  thereof,  oe  the  stockholders. 
Common  or  interested  directors] 
stockholder.  Only  disinterested 
Directors  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
the  portion  of  a  meeting  of  the  Board  [of 
Directors,]  or  of  a  committee  tiiat 
authorizes  the  contract  or  transaction. 
This  subsection  shall  not  apply  to  a 
contract  or  transaction  between  NASD 
Regulation  and  the  NASD  or  Nasdaq. 

Action  Without  Meeting 

Sec.  [3.14)4.15    Any  action  required 
or  permitted  to  be  taken  at  (anyf  a 
meeting  of  the  Board  {of  Directors  or 
any)  or  of  a  committee  (thereof]  may  be 
taken  without  a  meeting  if  all  Directors 
or  all  members  of  [the  Board  of  Directors 
or]  such  committee,  as  the  case  may  be, 
consent  thereto  in  wrriting,.  and  the 
writing  or  writings  are  filed  with  the 
minutes'of  proceedings  of  the  Board  (of 
Directors  or  such]  or  die  committee. 

Communication  of  Views  Regarding 
Contested  Election  or  Nomination 

'Sec.  4.16    NASD  Regulation,  the"* 
Board,  any  committee,  the  National 
Adjudicatory  CoimcU,  and  NASD 
Regulation  staff  shall  not  take  any 
position  publicly  or  with  an  NASD 
member  or  person  associated  with  or 
employed  by  a  member  with  respect  to 
any  candidate  in  a  contested  election  or 
nomination  held  pursuant  to  these  By- 
Laws,  or  the  NASD  By-Laws.  A  Director, 
committee  member,  or  National 
Adjudicatory  Council  member  may 
communicate  his  or  her  views  with 
respect  to  a  candidate  if  such  individual 
acts  solely  in  his  or  her  individual 
capacity  and  disclaims  any  intention  to 
communicate  in  any  official  capacity  on 
behalf  of  NASD  Regulation,  the  Board, 
the  National  Adjudicatory  Council,  or 
anycommittee.  NASD  Regulation,  the 


Board,  the  National  Adjudicatory 
Council,  any  committee,  and  the  NASD 
Regulation  staff  shall  oot  provide  any 
administrative  support  to  any  candidate 
in  a  contested  election  or  nomination 
conducted  pursuant  to  these  By-Laws  or 
the  NASD  By-Laws. 

[Article  V  Indemnification 

Indemnificationof  Directors,  Officers,   • 
Employees  and  Agents  Right  to 
Indemnification 

Sec.  5.1    The  corporation  shall 
indemnify  and  hold  harmless,  to  the 
fullest  extent  permitted  by  applicable 
law  as  it  presentiy  exists  or  may 
hereafter  be  amended,  any  person  who 
was  or  is  made  or  is  threatened  to  be 
'made  a  party  or  is  otherwise  involved  in 
any  action,  suit  or  proceeding,  whether 
civil,  criminal,  adininistrative  or 
investigative  (a  "proceeding"),  by 
reason  of  the  fact  that  he,  or  a  person  for 
whom  he  is  the  legal  representative,  is 
.or  wara  director,  officer,  employee,  or 
agent  of  the  corporation  or  is  or  was 
serving  at  the  request  of  the  corporation  ' 
as  a  director,  ofiicer,  employee,  or  agent 
of  another  corporation  or  of  a 
partnership,  joint  venture,  trust 
enterprise  or  nonprofit  entity,  including 
service  with  respect  to  employee  benefit 
plans  (an  "indemnitee"),  against  all 
liability  and  loss  suffered  and  expenses 
(including  attorneys'  fees)  reasonably 
■inciured  by  such  indemnitee, 
notwithstanding  the  fioregoing,  biit 
subject  to  Section  5.3  hereof,  the 
corporation  shall  be  required  to 
indemnify  an  indemnitee  in  connection 
with  a  proceeding  (or  part  thereof) 
initiated  by  such  indenmitee  cmly  if  the 
initiation  of  such  proceeding  (or  part 
thereof)  by  the  indemnitee  was 
authorized  by  the  Board  of  Directors.] 

[Paymentof  Expenses 

Sac.  5.2    The  corporation  shall  pay 
the  expenses  (including  attorneys'  fees) 
'incurred  by  the  persons  set  forth  in 
Section  5.1  in  defending  any  proceeding 
in  advance  of  its  final  disposition, 
provided,  however,  that  the  pajrment  of 
expenses  incurred  by  such  person  in 
.advance  of  the  final  disposition  of  the 
proceeding  ahall  be  made  only  upon 
receipt  of  an.undertaking  by  that  person 
to  repay  all  amounts  advanced  i£it 
should  be  ultimately  determined  that 
the  person  is  not  entitied  to  be 
indemnified  under  this  Article  or 
otherwise.] 

[Nonexclusivity  of  Rights 

Sec.  5.3    The  rights  conferred  on  any 
person  by  this  Article  shall  not  be 
exclusive  of  any  other  rights  which  such 
person  may  have  or  hereafter  acquire 
under  any  statute,  provision  of  the 
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Certificate  of  Incorporation,  these  By- 
Laws,  agreement,  vote  of  stockholders  or 
disinterested  directors  or  otherwise.] 

(Other  Indemnification 

Sec.  5.4    The  corporation's 
obligation,  if  any,  to  indemnify  or 
advance  expenses  to  any  person  who 
was  or  is  serving  at  its  request  as  a 
director,  officer,  employee  or  agmt  of 
another  corporation,  partnership,  joint 
venture,  trust,  enterprise  or  nonprofit 
entity  shall  be  reduced  by  any  amoimt 
such  person  may  collect  as 
indemnificatioB  or  advancement  from 
such  other  corporation,  partnership, 
joint  venture,  trust,  enterprise  or 
nonprofit  entity.] 

(Amendment  or  Repeal 

Sec.  5.5     Any  repeal  or  modification 
of  die  foregoing  provisions  of  this 
Article  shall  not  adversely  affect  any 
right  or  protection  hereunder  of  any 
person  in  respect  of  any  act  or  omission 
occurring^phoc  ta  the  time  of  such 
repeal  or  modificadon.] 

(Indemnification  Insurance 

Sec  5.6    The  Corporation  shall  have 
power  to  purchase  and  nmintain 
insurance  on  behalf  of  any  person  who 
is  or  was  a  director,  officer,  employee  or 
agent  of  the  Corporation,  or  is  or  was 
serving  at  the  request  of  the  Corporation 
as  a  director,  officer,  employee  or  agent 
of  another  corporation,  partnership, 
joint  ventiire,  trust,  enterprise,  or 
nonprofit  entity  against  any  liability 
asserted  against  him  and  incurred  by 
him  in  any  such  capacity,  or  arising  out 
of  his  status  as  such,  whiather  or  not  the 
Corporation  would  have  the  power  to 
indemnify  him  against  such  liability 
under  the  provisions  of  this  section.] 

Article  V  National  Adjudicatory  Council 

Appointment  and  Audiority 

Sec.  5.1    The  Board  shall  appoint  a 
National  Adjudicatory  Council.  The 
National  Adjudicatory  Council  may  be 
authorized  to  act  for  the  Board  in  a 
manner  consistent  with  these  By-La¥rs. 
the  Rules  of  the  Association,  and  the 
Delegation  Plan  with  respect  to  an 
appenl  or  review  of  a  disciplinary 
proceeding,  a  statutory  disqualification 
proceeding,  or  a  membership 
proceeding;  a  review  of  an  ofiier  of 
settlement,  a  letter  of  acceptance, 
waiver,  and  consent,  and  a  minor  rule 
violation  plan  letter  the  exercise  of 
exemptive  authority;  and  such  other 
proceedings  or  actions  authorized  by  the 
Rules  of  the  Association.  The  National 
Adjudicatory  Council  also  shall 
consider  and  make  recommendations  to 
the  Board  on  policy  and  rule  changes 
relating  to  the  business  and  sales 


practices  of  NASD  members  and 
associated  persons  and  enforcement 
policies,  including  policies  with  respect 
to  fines  and  other  sanctions.  The  Board 
may  delegate  such  other  powers  and 
duties  to  the  National  Adjudicatory 
Council  as  the  Board  deems  appropriate 
in  a  maimer  not  inconsistent  with  the 
Delegation  Plan. 

Number  of  Members  and  Qualifications 

Sec.  5.2  (a)    The  National 
Adjudicatory  Council  shall  consist  of  no 
fewer  than  12  and  no  more  than  14 
members.  The  number  of  Non-Industry 
members,  including  at  least  three  Public 
members,  shall  equal  or  exceed  the 
number  of  Industry  members.  In  1999 
and  thereafter,  the  Industry  members 
shall  represent  a  geographic  region 
designated  by  the  Board  under  Article 
VI.  Section  6.1. 

(b)  As  soon  as  practicable  following 
die  appointment  of  members,  the 
National  Adjudicatory  Council  shall 
elect  a  Chair  and  a  Vice  Chair  from 
among  its  members.  The  Chair  and  Vice 
Chair  shall  have  such  powers  and  duties 
as  may  be  determined  fit>m  time  to  time 
by  the  National  Adjudicatory  Council. 
The  Chair  also  shall  serve  as  a  Director 
of  the  NASD  Regulation  Board  and  a 
Governor  of  the  NASD  Board  for  a  one- 
year  term  as  provided  in  the  By-Laws 
and  Restated  Certificate  of  Incorporation 
of  the  NASD  and  these  By-Laws.  The 
Board,  by  resolution  adopted  by  a 
majority  of  Directors  then  in  office  and 
after  notice  to  the  NASD  Board,  may 
remove  the  Chair  or  Vice  Chair  from 
such  position  at  any  time  for  refusal, 
failure,  neglect,  or  inability  to  discharge 
his  or  her  duties. 

Nomination  Proceae 

Sec.  5.3  (e)    Each  Regional 
Nominating  Coaunittee  shall  nominate 
an  Imhistry  member  for  consideration 
by  the  National  Nominating  Committee 
as  provided  in  Article  VI  aad  subsection 
(b)  of  this  SectioD.    ' 

(b)  The  Secretary  of  NASD  Regulation 
shall  collect  from  each  nominee  for  the 
office  of  member  of  the  National 
Adjudicatory  Council  such  information 
as  is  reasonably  necessary  to  serve  as 
the  basis  for  a  determination  of  the 
nominee's  classification  as  an  Industry. 
Non-Industry,  or  Public  member,  and 
the  Secretary  shall  certify  to  the 
National  Nominating  Committee  each 
nominee's  classification.  After 
appointment  to  the  National 
Adjudicatory  Council,  each  member 
shall  update  such  information  at  least 
annually  and  upon  request  of  the 
Secretary,  and  shall  report  inunediateiy 
to  the  Secretary  any  change  in  such 
classification. 


Term  of  Office 

Sec.  5.4  (a)  Except  as  otherwise 
provided  in  this  Article,  each  National 
Adjudicatory  Council  member  shall 
hold  office  for  a  term  of  two  years  or 
until  a  successor  is  duly  appointed  and 
qualified,  except  in  the  event  of  earlier 
termination  &om  office  by  reason  of 
death,  resignation,  removal, 
disqualification,  or  other  reason. 

(b)  In  1998.  each  National 
Adjudicatory  Council  member  shall 
hold  office  for  a  term  of  one  year  or 
until  a  successor  is  duly  appointed  and 
qualified,  except  in  the  event  of  earlier 
termination  from  office  by  reason  of 
death,  resignation,  removal, 
disqualification,  or  other  reason. 

(c)  Beginning  in  January  1999  and 
thereafter,  the  National  Adjudicatory 
Council  shall  be  divided  into  two 
classes.  The  term  of  office  of  those  of  the 
first  class  shall  expire  in  January  2000. 
and  the  term  of  office  of  diose  of  the 
second  class  shall  expire  one  year 
thereafter.  Beginning  in  January  2000. 
members  shall  be  appointed  for  term  of 
two  years  to  replace  those  whose  terms 
expire. 

(d)  Beginnin^in  2000,  no  member 
may  serve  more  than  two  consecutive 
terms,  except  that  if  a  member  is 
appointed  to  fill  a  term  of  less  than  one 
year,  such  member  may  serve  up  to  two 
consecutive  terms  following  the 
expiration  of  such  member^s  initial 
term. 

Resignation 

Sec.  5.5    A  member  of  the  National 
Adjudicatory  Council  may  resign  at  any 
time  upon  written  notice  to  the  Board. 
Any  such  resignation  shaB  take  effiact  at 
the  time  specified  therein,  or  if  the  time 
is  not  specified,  upon  receipt  thereof, 
and  the  acceptance  of  such  resignation, 
unless  required  by  the  terms  thereof, 
shalfnot  be  necessary  to  make  such 
resignation  effiactiva. 

Removal 

Sec.  5.6    Any  or  all  of  the  members 
of  the  National  Adjudicatory  Council 
may  be  removed  from  office  at  any  time 
for  refusal,  failure,  neglect,  or  inabiliW 
to  discharge  the  duties  of  such  ofBce  by 
majority  vote  of  the  Board. 

Disqualification 

Sec.  5.7    Notwithstanding  Section 
5.4.  the  term  of  office  of  a  National 
Adjudicatory  Council  member  shall 
terminate  immediately  upon  a 
determination  by  the  Board,  by  a 
majority  vote,  that  (a)  the  member  no 
longer  satisfies  the  classification 
(Industry,  Non-Industry,  or  Public 
member]  for  which  the  member  was 
elected;  and  (b)  the  member's  continued 
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service  as  such  would  violate  the 
compositional  requirements  of  the 
National  Adjudicatory  Council  set  forth 
in  Section  5.2.  If  the  term  of  office  of  a 
National  Adjudicatory  Council  member 
terminates  under  this  Section,  and  the 
remaining  term  of  office  of  such  meniber 
at  the  time  of  termination  is  not  more 
than  six  months,  during  the  period  of 
vacancy  the  National  Adjudicatory 
Council  shall  not  be  deemed  to  be  in 
violation  of  Section  5.2  by  virtue  olsuch 
vacancy. 

Filling  of  Vacancies 

Sec.  5.8    If  a  position  on  the  National 
Adjudicatory  Council  becomes  vacant, 
whether  because  of  death,  disability, 
disqualification,  removal,  or  resignation, 
the  National  Nominating  Committee 
shall  nominate,  and  the  Board  shall 
appoint  a  person  satisfying  the 
classification  (Industry,  Non-Industry, 
or  Public  member)  for  the  position  as 
provided  in  Section  5.2(a)  to  fill  such 
vacancy,  except  that  if  theremaining 
term  of  office  for  the  vacant  position  is 
not  more  than  six  months,  no 
ceplacement  shall  be  required. 

Quorum  and  Voting 

Sec.  5.9    At  all  meetings  of  the 
National  Adjudicatory  Coimcil,  a 
qnorum  for  the  transaction  of  business 
shall  consist  of  a  majority  of  the 
National  Adjudicatory  Coimdl, 
including  not  less  than  50  percent  of  the 
Non-Industry  members.  In  the  absence 
of  a  quorum,  a  majority  of  the  members 
present  may  adjourn  the  meeting  until 
^  a  quorum  is  present 

Meetings 

Sec.  5.10    The  members  of  the 
National  Adjudicatory  Coimcil  may 
participate  in  a  meeting  through  the  use 
of  a  conference  telephone  or  similar 
communicaUons  equipment  by  means  of 
which  all  persons  participating  in  the 
meeting  may  hear  one  another,  and  such 
participation  in  a  meeting  shall 
constitute  presence  in  person  at  such 
meeting  for  all  purposes. 

Aitic7e  VI 

National  Adjudicatory  Council  Regional 
Nominations  for  Industry  Members 

Establishment  of  Regions 

Sec.  6.1    The  Board  shall  establish 
■boundaries  for  geographical  regions 
within  the  United  States  for  the  purpose 
of  nominating  candidates  for 
membership  oh  the  National 
Adjudicatory  Council  to  the  National 
Nominating  Committee.  The  Board  may 
make  changes  from  time  to  time  in  the 
number  or  boundaries  of  the  regions  as 
the  Board  deems  necessary  at 


appropriate  in  accordance  with  Article 
V,  Section  5.2(a).  The  Board  shall 
prescribe  such  policies  and  procedures 
as  are  necessary  or  appropriate  to 
address  the  implementation  of  a  new 
region  configuration  in  the  event  of  a 
change  in  the  jiumber  or  boimdahes  of 
the  regions. 

Composition 

Sec.  6.2  (a)    A  Regional  Nominating 
Committee  shall  be  elected  for  each 
region  designated  by  the  Board  under 
Section  6.1.  Each  District  Nominating 
:  Conmuttee  for  a  district  located  in  the 
region  shall  elect  two  District 
Committee  members  from  the  district  to 
serve  on  the  Regioiud  Nominating 
Committee.  If  a  region  shall  consist  of 
one  district,  the  District  Nominating 
Committee  for  the  district  shall  elect 
fcHir  District  Committee  members  from 
the  district  to  serve  on  the  Regional 
Nominating  Committee. 

(b)  In  the  event  of  the  refusal,  bilure, 
neglect,  or  inability  of  a  member  of  a 
Regional  Nominating  Committee  to 
discharge  his  or  her  duties,  the  Regional 
Nominating  Committee  may  remove  the 
member  by  the  affirmative  vote  of  two- 
thirds  of  the  members  of  the  Regional 
Nominating  Committee  then  in  office 
and  declare  the  member's  position 
vacant.  The  Regional  Nominating 
Conunittee  shall  notify  the  Regional 
Nominating  Committee  member  of  his 
or  her  removal  within  seven  days  after 
the  vote.  The  membw's  position  shall  be 
filled  pursuant  to  Section  6.4.  A 
member  who  is  removed  may  submit  a 
vrritten  appeal  of  the  remov^  to  the 
Board  within  30  days  after  the  date  he 
or  she  is  notified  in  writing  of  the 
removal.  The  Board  may  affirm,  reverse, 
or  modify  the  determination  of  the 
Regional  Nominating  Committee.  A  vote 
of  a  majorify  of  the  Directors  then  in 
office  shall  be  required  to  reverse  or 
modify  the  action  of  the  Regional 
Nominating  Committee. 

Term  of  Office 

Sec.  6.3    Each  regularfy  elected 
member  of  a  Regional  Nominating 
Committee  shall  hold  office  for  a  term 
of  two  years,  or  until  a  successor  is 
elected  and  qualified,  or  imtil  death, 
resignation,  or  removal.  A  member  of  a 
Regional  Nominating  Committee  may 
not  serve  more  than  three  consecutive 
terms. 

Filling  of  Vacancies 

Sec.  6.4    In  the  event  of  a  vacancy  on 
a  Regional  Nominating  Committee 
caused  by  the  departure  of  a  member 
prior  to  the  expiration  of  the  member's 
term  of  office,  the  District  Nominating 
Committee  that  elected  the  member 


shall  appoint  by  majorify  vote  another 
member  of  the  District  Committee  to  fill 
the  vacancy.  The  appointment  shall  be 
effective  imtil  the  next  regularly 
scheduled  election  occurs  pursuant  to 
this  Article. 

Meetings 

Sec.  6.5    Meetings  of  a  Regional 
Nominating -Committee  shall  be  held  at 
such  times  and  places,  upon  such 
notice,  and  in  accordance  with  such 
procedures  as  each  Regional 
Nominating  Committee  in  its  discretion 
may  determine.  A  quorum  of  a  Regional 
Nominating  Committee  shall  consist  of 
a  majorify  of  its  members,  and  any 
action  taken  by  a  majorify  vote  at  any 
meeting  at  which  a  quorum  is  present, 
except  as  otherwise  provided  in  these 
■By-Laws,  shall  constitute  the  action  of 
the  Committee.  Action  by  a  Regional 
Nominating  Committee  may  be  taken  by 
mail,  telephonic  or  telegraphic  vote,  in 
which  case  any  action  taken  by  a 
majorify  of  the  Committee  shall 
constitute  die  action  of  the  Committee. 
Action  taken  by  telephonic  vote  shall  be 
confirmed  in  writingat  a  regular 
meeting  of  the  Regional  Nominating 
Committee. 

Election  of  Officers 

Sec.  6.6    Following  the  annual 
election  of  members  of  the  Regional 
Nominating  Committees  pursuant  to 
this  Article,  each  Regional  Nominating 
Committee  shall  elect  from  its  members 
a  Chair  and  such  other  officers  as  it 
deems  necessary  for  the  proper 
performance  of  its  duties  under  these 
By-Laws. 

Expenses 

Sec.  6.7    Ftmds  to  meet  the  regular 
expenses  of  each  Regional  Nominating 
Committee  shall  be  provided  by  the 
Board,  andall  such  expenses  shall  be 
subject  to  the  approval  of  the  Board. 

Notice  to  Chair 

Sec.  6.8    On  or  before  August  1 . 

1998,  the  Secretary  of  NASD  Regulation 

shall  send  a  written  notice  to  the  Chair 
of  each  Regional  Nominating  Committee 
to  initiate  the  process  for  nominating  an 
individual  to  represent  the  region  on  the 
National  Adjudicatory  Council  for  a 
term  of  office  of  one  or  two  years,  as 
determined  by  the  Board,  beginning  in 

1999.  On  or  before  August  1, 1999.  and 
annually  thereafter,  the  Secretary  of 
NASD  Regulation  shall  send  a  written 
notice  to  the  chair  of  a  Regional 
Nominating  Committee  if  the  term  of 
office  of  the  National  Adjudicatory 
council  member  representing  the  r^on 
shall  expire  in  the  next  calendar  year. 
The  notice  shall  describe  the 
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nominatioa  procedures  for  filling  the 
office. 

Solicitation  of  Candidates 

Sec.  6.9    NASD  Regulation  staff  shall 
provide  the  Regional  Nominating 
Conunittee  with  a  description  of  the 
NASD  membership  in  the  region.  The 
Regional  Nominating  Committee  shall 
identify  and  solicit  candidates  to 
nominate  to  the  National  Nominating 
Qsmmittee  for  the  office  of  Rational 
Adjudicatory  Council  member.  The 
Regional  Nominating  Committee  Chair 
shall  send  a  written  notice  of  the 
upcoming  nomination  to  the  Executive 
Representative  and  each  branch  office  of 
the  NASD  members  in  the  re^on  and 
request  that  such  NASD  members 
submit  names  of  candidates  to  the 
Regional  Nominating  Committee  or  the 
Secretary  of  NASD  Regulation  Cor 
consideration. 

Secretary's  Notice  to  NASD  Members 

Sec.  6.10    The  Secretary  of  NASD 
Regulation  shall  send  a  written  notice  to 
NASD  members  in  the  region  describing 
the  nomination  procedures. 

Regional  Nominating  Committee 
Candidate 

Sec.  6.11    The  Regional  Nominating 
Committee  shall  review  the  background 
of  the  candidates  and  the  description  of 
the  NASD  membership  provided  by 
NASD  Regulation  staff  and  shall 
propose  one  or  more  candidates  for 
nomination  to  the  National  Nominating 
Committee.  In  proposing  a  candidate  for 
nomination,  the  Regional  Nominating 
Committee  shall  endeavor  to  sec\ire 
appropriate  and  fair  representation  of 
the  region. 

Notice  of  Regional  NomiiHiting 
Committee  Candidate 

Sec.  6.12    The  Regional  Nominating 
Committee  shall  send  to  the  Executive 
Representatives  and  branch  offices  of 
the  NASD  members  in  the  region  a 
written  notice  of  the  name  of  the 
candidate  or  candidates  the  Regional 
Nominating  Committee  proposes  for 
nomination  to  the  National  Nominating 
Committee. 

Designation  of  Additional  Candidates 

Sec.  6.13    If  an  officer,  director,  or 
employee  of  an  NASD  member  in  the 
region  is  not  proposed  for  nomination 
by  the  Regional  Nominating  Committee 
and  wants  to  seek  the  nomination,  he  or 
she  shall  send  a  written  notice  to  the 
Regional  Nominating  Committee  Chair 
or  the  Secretary  of  NASD  Regulation 
mthin  14  calendar  days  after  the 
mailing  date  of  the  Regional  Nominating 
Committee's  notice  under  Section  6.12. 


The  Regional  Nominating  Committee 
Chair  or  the  Secretary  of  NASD 
Regulation  shall  make  a  written  record 
of  the  time  and  date  of  the  receipt  of  the 
officer's,  director's,  or  employee's 
notice.  The  officer,  director,  or 
employee  shall  be  designated  as  an 
"additional  candidate." 

List  of  NASD  Members  Eligible  to  Vote 

Sec.  6.14  (a)    The  Secretary  of  NASD 
Regulation  shall  mail  a  list  of  all  NASD 
members  eligible  to  vote  in  the  region 
and  their  Executive  Representatives  to 
the  additional  candidate  immediately 
following  receipt  of  the  additional 
candidate's  notice  by  the  Regional 
Nominating  Committee  Chair  or  the 
Secretary  of  NASD  Regulation. 

(b)  An  NASD  membw  that  has  its 
principal  office,  one  or  more  registered 
branch  offices,  or  a  principal  office  and 
one  or  more  registered  branch  offices  in 
the  region  shall  be  eligible  to  cast  one 
vote  on  the  nomination  through  the 
NASD  member's  Executive 
Representative. 

Requirement  fi)r  Petition  Supporting 
Additional  Qmdidate 

Sec.  6.15    An  additional  candidate 
shall  be  proposed  for  nomination  if  a 
petition  signed  by  at  least  ten  percent  of 
the  NASD  members  eligible  to  vote  in 
the  region  is  filed  with  the  Regional 
Nominating  Committee  within  30 
calendar  days  after  the  date  of  mailing 
of  the  list  to  the  additional  candidate 
pursuant  to  Section  6.14.  Only  an 
Executive  Representative  may  sign  a 
petition  on  behalf  of  an  NASD  member. 

Uncontested  Nomination 

Sec.  6.16    If  the  Regional  Nominating 
Committee  proposes  one  candidate  for 
nomination  and  no  additional  candidate 
is  proposed  for  nomination  pursuant  to 
Section  6.15,  the  Regional  Nominating 
Committee  shall  nominate  its  candidate 
to  the  National  Nominating  Committee. 

Notice  of  Contested  Nomination 

Sec.  6.17    If  the  Regional  Nominating 
Committee  proposes  more  than  one 
candidate  for  nomination,  or  if  an 
additional  candidate  is  proposed  for 
nomination  pursuant  to  Section  6.15, 
the  Regional  Nominating  Committee 
shall  send  a  written  notice  to  the 
Executive  Representatives  of  the  NASD 
members  eligible  to  vote  in  the  region 
announcing  the  names  of  the  candidates 
and  describing  contested  nomination 
procedures. 

Administrative  Support 

Sec.  6.18    The  Secretary  of  NASD 
Regulation  shall  designate  a  district 
office  in  the  region  to  provide 


administrative  support  to  all  candidates 
by  sending  to  NASD  members  eligible  to 
vote  in  the  region  up  to  two  mailings  of 
materials  prepared  by  the  candidates. 
NASD  Regidation  shall  pay  the  postage 
for  the  mailings.  If  a  candidate  wants 
such  mailings  sent,  the  candidate  shall 
prepare  such  material  on  the  candidate's 
personal  stationery.  The  material  shall 
state  that  it  represents  the  opinion  of  the 
candidate.  The  candidate  shall  provide 
a  copy  of  such  material  for  each  member 
of  the  NASD  in  the  region.  A  candidate 
proposed  for  nomination  by  the 
Regional  Nominating  Committee  may 
identify  himself  or  herself  as  such  in  his 
or  her  materials.  Any  candidate  may 
send  additional  mailings  to  NASD 
members  at  the  candidate's  own 
expense.  Except  as  provided  in  this 
Article,  NASD  Regulation,  the  Board, 
the  Regional  Nominating  Committee, 
any  other  committee,  the  National 
Adjudicatory  Council,  and  NASD 
Regulation  staff  shall  not  provide  any 
other  administrative  support  to  a 
candidate  for  the  nomination  under  this 
Article  or  any  candidate  in  a  contested 
election  conducted  under  Article  VU  of 
the  NASD  By-Uws. 

Ballots 

Sec.  6.19    With  the  assistance  of  the 
Secretary  of  NASD  Regulation  and  an 
Independent  Agent,  the  Regional 
Nominating  Committee  shall  prepare  a 
ballot  with  the  name  or  names  of  its 
candidate  and  any  additional  candidates 
proposed  for  nomination  pursuant  ta 
Section  6.15.  The  ballot  shall  list  the 
candidates  in  alphabetical  order  and 
shall  identify  the  candidate  or 
candidates  proposed  for  nomination  by 
the  Regional  Nominating  Committee. 
The  Regional  Nominating  Committee 
shall  send  a  ballot  to  the  Executive 
Representative  of  each  NASD  member 
eligible  to  vote  in  the  region. 
Instructions  on  the  ballot  shall  direct 
the  Executive  Representative  to  return 
the  ballot  to  the  hidependent  Agent  and 
state  that  the  ballot  envelope  must  be 
postmarked  on  or  before  the  return  date 
specified  on  the  ballot.  The  return  date 
specified  on  the  ballot  shall  be  no  fewer 
than  30  and  no  more  than  45  days  after 
the  date  of  mailing  of  the  ballot 

Vote  Qualification  List 

Sec.  6.20    Eligibility  to  vote  on  a 
regional  nomination  shall  be  based  on 
the  NASD's  membership  records  as  of  a 
date  designated  by  the  Secretary  of 
NASD  Regulation  that  is  not  more  than 
30  days  before  the  date  of  mailing  of  the 
ballot  The  Secretary  of  NASD 
Regulation  shall  prepare  a  list  of  NASD 
members  eligible  to  vote  in  the  region' 
and  their  Executive  Representatives, 
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which  shall  be  used  for  vote 
qualification  purposes,  and  shall 
provide  the  list  to  the  candidates. 

Ballots  Returned  As  Undelivered 

Sec.  6.21    The  Independent  Agent 
shall  open  any  ballot  envelope  returned 
undelivered  and  shall  determine 
whether  it  was  sent  to  the  NASD 
member's  address  of  record.  If  * 
incorrectiy  addressed,  the  Independent 
Agent  shall  send  a  new  ballot  to  the 
NASD  member's  address  of  record. 

General  Procedures  for  Qualification 
and  Accounting  of  Ballots 

Sec.  6.22    After  the  voting  period,  on 
a  date  or  dates  designated  by  the 
Secretary  of  NASD  Regulation,  the 
qualification  and  accounting  of  ballots 
shall  take  place.  The  date  or  dates 
designated  shall  be  not  later  than  14 
calendar  days  after  the  return  date 
specified  on  the  ballot  pursuant  to 
Section  6.19.  Candidates  and  their 
representatives  shall  be  allowed  to 
observe  the  qualification  and  accounting 
of  ballots.  Representation  for  each 
candidate  shall  be  limited  to  two 
individuals.  The  Independent  Agent 
shall  bring  to  a  specified  district  office 
in  the  region  all  ballots  timely  received. 
Under  the  direction  of  the  Secretary  of 
NASD  Regulation  or  the  Secretary's 
designee,  the  Independent  Agent  shall 
open  and  count  the  ballots.  For  ballot 
qualification  purposes,  the  Independent 
Agent  shall  identify  to  the  candidates 
the  NASD  members  that  timely  returned 
ballots  and  inform  the  candidates  of  the 
Independent  Agent's  determination  of 
wheUier  or  not  a  ballot  is  qualified  for 
voting  purposes.  The  determination 
shall  be  based  on  a  comparison  of 
ballots  received  against  the  list  of  NASD 
members  eligible  to  vote  in  the  region 
and  their  Executive  Representatives  as 
prepared  by  the  Secretary  of  NASD 
Regulation  under  Section  6.20.  The 
Secretary  of  NASD  Regulation  or  the 
Secretary's  designee  shall  make  the  final 
determination  of  the  qualification  of  a 
ballot.  Upon  the  qualification  of  a  ballot, 
the  Independent  Agent  shall  record  the 
vote  indicated  on  the  ballot.  The 
candidates  and  their  representatives 
shall  not  be  allowed  to  see  the  vote  of 
an  NASD  member. 

Ballots  Set  Aside 

Sec.  6. 23    The  Independent  Agent 
shall  set  aside  a  ballot  if:  (a)  The  ballot 
is  received  from  an  NASD  member 
eligible  to  vote  in  the  region  and  the 
ballot  is  signed  by  a  person  who  is  not 
the  Executive  Representative  listed  on 
the  vote  qualification  list  prepared 
under  Section  6.20,  and  the  Secretary  of 
the  NASD  has  not  received  proper 


notice  of  a  change  in  Executive 
Representative  pursuant  to  the  NASD 
By-Laws;  or  (b)  two  or  more  properly 
executed  hallots  are  received  bom  an 
NASD  member  eligible  to  vote  in  the 
region.  If  the  Independent  Agent 
determines  that  the  ballots  set  aside  are 
material  to  the  outcome  of  the 
nomination,  the  Secretary  of  NASD 
Regulation  and  the  Independent  Agent 
sh^l  make  reasonable  efforts  to  resolve 
each  ballot  set  aside.  With  respect  to  a 
ballot  not  signed  by  an  Executive 
Representative  of  record,  the  Secretary 
of  NASD  Regulation  shall  contact  the 
NASD  member  to  request  that  the  NASD 
member  send  proper  written  notice  of 
.any  change  in  Executive  Representative 
by  facsimile  so  that  the  ballot  may  be 
counted.  With  respect  to  multiple 
ballots  from  an  NASD  member,  the 
Independent  Agent  shall  contact  the 
Executive  Representative  of  the  NASD 
member  to  obtain  the  NASD  member's 
vote.  The  Secretary  of  NASD  Regulation 
shall  keep  a  list  of  NASD  members  that 
reported  their  ballot  was  lost  or  not 
received  and  that  were  provided  with  a 
duplicate  ballot  The  Secretary  of  NASD 
Regulation  shall  provide  the  list  to  the 
Independent  Agent  and,  upon  request, 
to  the  candidates. 

Invalid  Ballots 

Sec.  6.24  The  Independent  Agent 
shall  declare  a  ballot  invalid  if  one  or 
more  of  the  following  conditions  exists: 

(a)  The  ballot  is  not  signed  by  the 
Executive  Representative  (imless 
Section  6.23  applies); 

(b)  A  vote  is  not  indicated  on  the 
ballot;  or 

(c)  A  vote  for  more  than  one  candidate 
is  indicated  on  the  ballot 

Certificdtion  of  Nomination 

Sec.  6.25    Under  the  direction  of  the 
Secretary  of  NASD  Regulation  or  the 
Secretary's  designee,  the  Independent 
Agent  shall  count  the  votes  received  for 
each  candidate.  The  candidate  receiving 
die  largest  number  of  votes  cast  in  the 
region  shall  be  declared  the  nominee 
from  the  region  and  the  Regional 
Nominating  Committee  shall  nominate 
such  candidate  to  the  National 
Nominating  Committee.  In  the  event  of 
a  tie,  there  shall  be  a  run-off  vote  for  the 
nomination.  The  Regional  Nominating 
Committee  shall  send  a  written 
certification  of  the  nomination  results  to 
the  National  Nominating  Committee. 
The  certification  shall  state  the  number 
of  votes  received  by  each  candidate  and 
the  number  of  ballots  set  aside. 


Rejection  of  Regional  Nominating 
Committee  Nominee 

Sec.  6.26    If  the  National  Nominating 
Committee  rejects  the  nominee  of  the 
Regional  Nominating  Committee,  the 
Regional  Nominating  Committee  shall 
repeat  the  nomination  procedures  in 
Section  6.9  through  Section  6.25. 

Extension  of  Time  and  Additional 
Procedures 

Sec.  6.27    The  Secretary  of  NASD 
Regulation  may  extend  a  time  period 
under  this  Article  for  good  cause  shown. 
In  extraordinary  circumstances,  the 
Secretary  of  NASD  Regulation,  with  the 
approval  of  the  ^ecutive  Committee  or 
the  Board,  may  adopt  additional 
procedures  for  nominations  under  this 
Article. 

Article  inn  Vn 

Officers,  Agents,  and  Employees 

Officers 

Sec.  [4.1]7.1    The  Board  [of  Directors) 
shall  elect  the  officers  of  [the 
Corporation]  NASD  Regulation,  which 
shall  include  a  President,  a  Secretary, 
and  such  [fori  other  executive  or 
administrative  officers  as  it  shall  deem 
necessary  or  advisable,  including,  but 
not  limited  to:  Executive  Vice[-] 
President,  Senior  Vice  [-]President  Vice 
[-jPresident,  General  Counsel, 
[Secretary]  and  Treasurer  of  [the 
Corporation]  NASD  Regulation.  All  such 
officers  shall  have  such  tities,  powers, 
and  duties,  and  shall  be  entiUed  to  such 
compensation,  as  shall  be  determined 
from  time  to  time  by  the  Board  [of 
Directors].  The  terms  of  office  of  such 
officers  shall  be  at  the  pleasure  of  the 
Board  [of  Directors],  which  by 
affirmative  vote  of  a  majority  of  the 
(members)  Board,  may  remove  any  such 
officer  at  any  time.  One  person  may 
hold  the  offices  and  perform  the  duties 
of  any  two  or  more  of  said  offices, 
except  the  offices  and  duties  of 
President  and  Vice  President  or  of 
President  and  Secretary.  None  of  the 
officers,  except  the  President,  need  be 
[directors  of  the  Corporation]  Directors 
of  NASD  Regulation. 

Absence  of  the  President 

Sec.  7.2    In  the  case  of  the  absence  or 
inability  to  act  of  the  President  of  NASD 
Regidation,  or  in  the  case  of  a  vacancy 
in  such  office,  the  Board  may  appoint  its 
Chair  or  sueh  other  person  as  it  may 
designate  to  act  as  such  officer  pro  tem, 
who  shall  assume  all  the  functions  and 
discharge  all  the  duties  of  the  President. 
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Agents  and  Employees 

Sec.  [4.217.3    In  additi  a  to  the 
officers,  (the  Corporation]  NASO 
Regulation  may  employ  such  agents  and 
employees  as  the  Board  [of  Directors] 
may  deem  necessary  or  advisable,  each 
of  whom  shall  hold  ofGce  for  such 
period  and  exercise  such  authority  and 
perform  such  duties  as  the  Board  [of 
Directors],  the  President,  or  any  officer 
designated  by  the  Board  [of  Directors,] 
may  from  time  to  time  determine.  [The 
Board  of  EKrectors  at  any  time  may 
appoint  and  remove,  or  may  delegate  to 
any  principal  officer  the  power  to 
appoint  and  to  remove,  any  agent  or 
employee  of  the  Corporation.)  Agents 
and  employees  of  NASD  Regulation 
shall  be  under  the  supervision  and 
control  of  the  officers  of  the  NASD 
Regulation,  unless  the  Board,  by 
resolution,  provides  that  an  agent  or 
employee  shall  be  under  the  supervision 
and  control  of  the  Board. 

Delegation  of  Duties  of  Officers 

Sec.  (4.317.4    The  Board  (of  Directors] 
may  delegate  the  duties  and  powers  of 
any  officer  of  [the  Corporation]  NASD 
Regulation  to  any  other  officer  or  to  any 
[director]  Director  for  a  specified  period 
of  time  and  for  aay  reason  that  the 
Board  [of  Directors]  may  deem 
sufficient. 

Resignation  and  Removal  of  Officers 

Sec.  (4.4]7.5    (a)  Any  officer  may 
resign  at  any  time  upon  written  notice 
of  resignation  to  the  Board  [of 
Directors],  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  effect  upon  receipt  of  such  notice 
or  at  any  later  time  specified  therein. 
The  acceptance  of  a  resignation  shall 
not  be  necessary  to  make  the  resignation 
eSisctive. 

(b)  Any  officer{,  agent  or  employee  of 
the  Corporation]  of  NASD  Regulation 
may  be  removed,  with  or  without  cause, 
by  resolution  adopted  by  a  majority  of 
the  (directors]  Directors  then  in  office  at 
any  regular  or  sp>ecial  meeting  of  the 
Board  [of  Directors)  or  by  a  written 
consent  signed  by  all  of  the  [directors] 
Directors  then  in  office.  Such  removal 
shall  be  without  prejudice  to  the 
contractual  rights  of  the  affected  officer, 
[agent,  or  employee,)  if  any.  with*{the 
Corporation]  NASD  Regulation. 

Bond 

Sec.  [4.5]7.6    (The  Corporstion) 
NASD  Regulation  may  seciire  the 
fidelity  of  any  or  all  of  its  officers, 
agents,  or  employees  by  bond  or 
otherwise. 


(Compensation  of  Board  and  Committee 
Members 

Sec.  4.6    The  Board  of  Directors  may 
provide  for  reasonable  compensation  ^ 
the  Chairman  of  the  Board,  the 
Directors,  and  the  members  of  any 
committee  of  the  Board  or  any  District 
Committee  from  the  Corporation.  The 
Board  may  also  provide  for 
•  reimbursement  of  reasonable  expenses 
incurred  by  such  persons  in  connection 
with  the  business  of  the  Corporation.] 

Article  Vm 

District  Committees  and  District 
Nominating  Committees 

Establishment  of  Districts 

Sec.  8.1    The  Board  shall  establish 
boundaries  for  districts  within  the 
United  States  to  assist  NASO  Regulation 
in  administering  its  affairs  in  a  manner 
that  is  consistent  with  applicable  law,  .- 
the  Restated  Certificate  of  Incorporation, 
these  By-Laws,  the  Delegation  Plan,  and 
the  Rides  of  the  Association.  The  Board 
may  make  changes  from  time  to  time  in 
the  number  or  boundaries  of  the 
districts  as  it  deems  necessary  or 
appropriate.  The  Board  shall  prmcribe 
such  policies  and  procedures  as  are 
necessary  or  appropriate  to  address  the 
implementation  of  a  new  district 
configuration  in  the  event  of  a  change  in 
the  number  or  boundaries  of  the 
districts. 

Composition  of  District  Committees 

Sec.  8.2    (a)  A  district  created  under 
Section  8.1  shall  elect  a  District 
Committee  pursuant  to  this  Article.  A 
District  Committee  shall  consist  of  no 
fewer  than  five  and  no  more  than  20 
members,  unless  otherwise  provided  by 
resolution  of  the  Board.  Each  District 
Committee  member  shall  be  employed 
in  the  office  of  an  NASD  member 
eligible  to  vote  in  the  district.  A  District 
Committee  shall  determine  the  number 
of  its  members  to  be  elected  each  year. 
Members  of  the  District  Compittees 
shall  serve  as  panelists  in  disciplinary 
proceedings  in  accordance  with  the 
Rules  of  the  Association.  The  District 
Committees  shall  consider  and 
recommend  policies  and  rule  ch  -^ges  to 
the  Board.  The  District  Committees  shall 
endeavor,  in  such  manner  as  they  deem 
appropriate,  to  educate  NASD  members 
and  odier  brokers  and  dealers  in  their 
respective  districts  as  to  the  objects, 
purposes,  and  work  of  the  NASD,  NASD 
Regulation,  and  Nasdaq  in  order  to 
foster  NASD  members'  interest  and 
cooperation. 

(b)  In  the  event  of  the  refusal,  failure, 
neglect,  or  inability  of  a  member  of  a 
District  Committee  to  discharge  his  or 
her  duties,  or  for  any  cause  afiiecting  the 


best  interests  of  NASD  Regulation,  the 
sufficiency  of  which  shall  be  decided  by 
the  District  Committee,  the  District 
Committee  may  remove  the  member  by 
the  affirmative  vote  of  two-thirds  of  the 
members  of  the  District  Committee  then 
in  office  and  declare  the  member's 
position  vacant.  The  District  Committee 
shall  notify  the  District  Committee 
member  of  his  or  her  removal  within 
seven  days  after  the  vote.  The  member's 
position  shall  be  filled  pursuant  to 
Section  8.4.  A  member  who  is  removed 
may  submit  a  written  appeal  of  the 
removal  to  the  Board  within  30  days 
after  the  date  he  or  she  is  notified  of  the 
removal.  The  Board  may  affirm,  reverse, 
or  modify  the  determination  of  the 
District  Committee.  A  vote  of  a  majority 
of  the  Directors  then  in  office  shall  be 
required  to  reverse  or  modify  the  action 
of  the  District  Committee. 

Term  of  Office  of  District  Committm 
Members 

Sec.  8.3    Each  regularly  elected 
member  of  a  District  Committee  shall 
hold  office  for  a  term  of  three  yean,  or 
until  a  successor  is  elected  and 
qualified,  or  until  death,  resignation,  or 
removal.  A  member  of  a  District 
Committee  may  not  serve  more  than  two 
consecutive  terms. 

Filling  of  Vacancies  on  District 
Committees 

Sec.  8.4    In  the  event  of  a  vacancy  on 
a  District  Committee  caused  by  the 
departure  of  a  Committee  member  prior 
to  the  expiration  of  the  member's  term 
of  office,  the  District  Committee  shall 
appoint  by  majority  vote  a 
representative  of  an  NASD  member 
eligible  to  vote  in  the  district  to  fill  the 
vacancy.  The  appointment  shall  be 
effective  until  the  next  regularly 
scheduled  election  occurs.  Following 
the  election,  the  newly  elected 
Conunittee  member  shall  serve  only  the 
duration  of  the  departed  Committee 
member's  term. 

Meetings  of  District  Committees 

Sec.  8.5     Meetings  of  a  District 
Conunittee  shall  be  held  at  such  times 
and  places,  upon  such  notice,  and  in 
accordance  with  such  procedures  as 
each  District  Conunittee  in  its  discretion 
may  determine.  A  quorum  of  a  District 
Committee  shall  consist  of  a  majority  of 
its  members,  and  any  action  taken  by  a 
ma|ority  at  any  meeting  at  which  a 
quorum  is  present,  except  as  otherwise 
provided  in  these  By-Laws,  shall 
constitute  the  action  of  the  Committee. 
Action  by  a  District  Committee  may  be 
taken  by  mail,  telephonic,  or  telegraphic 
vote,  in  which  case  any  action  taken  by 
a  majority  of  the  Committee  shall 
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constitute  the  action  of  the  Committee. 
Any  action  taken  by  telephonic  vote 
shall  be  confirmed  in  writing  at  a 
regular  meeting  of  the  District 
Committee. 

Election  of  District  Officers 

Sec.  8.6    Following  the  annual 
election  of  members  of  the  District 
Committees  pursuant  to  this  Article, 
each  District  Committee  shall  elect  from 
its  members  a  Chair  and  such  other 
officers  as  it  deems  necessary  for  the 
proper  performance  of  its  duties  under 
these  By-Laws,  and  shall  prescribe  their 
powers  and  duties. 

Advisory  Council 

Sec.  8.7    (a)  The  Chairs  of  the  District 
Committees,  elected  pursuant  to  Section 
8.6,  shall  constitute  an  Advisory 
Council  to  the  Board. 

(b)  The  Advisory  Council  sball  be 
advised  of  and  entiUed  to  attend  such 
meetings  of  the  Board  as  the  Board  may 
designate  for  such  Advisory  Council's 
attendance,  and  the  Board  shall 
designate  at  least  one  such  meeting 
Anniinlly  The  Advisory  Council  shall 
not  be  entiUed  to  vote  at  meetings  of  the 
Board. 

Expenses  of  District  Committees 

Sec.  8.8    Fimds  to  meet  the  regular 
expenses  of  each  District  Committee 
shall  be  provided  by  the  Board,  and  all 
such  expenses  shall  be  subject  to  the 
approv^  of  the  Board. 

Composition  of  District  Nominating 
Committees 

Sec.  8.9    (a)  Each  district  created 
under  Section  8.1  shall  elect  a  District 
Nominating  Committee  pursuant  to  this 
Article.  A  District  Nominating 
Conunittee  shall  consist  of  five 
members,  unless  the  Board  by 
resolution  increases  a  District 
Nominating  Committee  to  a  lai^r 
number.  Each  member  of  a  DisMct 
Nominating  Comnuttee  shall  be 
employed  in  the  office  of  an  NASD 
member  eligible  to  vote  in  the  district, 
but  shall  not  be  a  member  of  the  District 
Committee.  A  District  Nominating 
Committee  shall  include  a  majority  of 
persons  who  previously  have  served  on 
a  District  Committee  or  who  are  current 
or  former  Directors  or  current  oi^ormer 
Governors  of  the  NASD  Board,  and  shall 
include  at  least  one  current  or  former 
Director  or  Governor. 

(b)  In  the  event  of  the  refusal,  failure, 
neglect,  or  inability  of  a  member  of  a 
District  Nominating  Committee  to 
discharge  his  or  her  duties,  or  for  any 
cause  afiiecting  the  best  interests  of 
NASD  Regulation,  the  sufficiency  of 
which  shall  be  decided  by  the  District 


Nominating  Conunittee,  the  District 
Nominating  Committee  may  remove  the 
member  by  the  affirmative  vote  of  two- 
thirds  of  the  members  of  the  District 
Nominating  Committee  then  in  office 
and  declare  the  member's  position 
vacant.  The  member's  position  shall  be 
filled  pursuant  to  Section  8.11.  The 
District  Nominating  Committee  shall 
notify  the  District  Nominating 
Committee  member  of  his  or  her 
removal  within  sevgn  days  after  the 
vote.  A  member  who  is  removed  may 
submit  a  written  appeal  of  the  removal 
to  the  Board  within  30  days  after  the 
date  he  or  she  is  notified  in  writing  of 
the  removal.  The  Board  may  affirm, 
reverse,  or  modify  the  determination  of 
the  District  Nominating  Conunittee.  A 
vote  of  a  m^rity  of  the  Directcws  then 
in  office  shall  be  required  to  reverse  or 
modify  the  action  of  the  District 
Nominating  Committee. 

Term  of  Office  of  District  Nominating 
Committee  Members 

Sec.  8.10    Each  regularly  elected 
member  of  a  District  Nominating 
Committee  shall  hold  office  for  a  term 
of  one  year,  and  until  a  successor  is 
elected  and  qualified,  or  until  death, 
resignation,  or  removal.  A  member  of  a 
District  Nominating  Committee  may  not 
serve  more  than  two  consecutive  terms. 

Filling  of  Vacancies  for  District 
Nominating  Committees 

Sec.  8.11     In  the  event  of  a  vacancy 
on  a  District  Nominating  Committee 
caused  by  the  departure  of  a  Conunittee 
'  member  prior  to  the  expiration  of  the 
member's  term  of  office,  the  District 
Nominating  Committee  shall  appoint  by 
majorify  vote  a  representative  of  an 
NASD  member  eligible  to  vote  in  the 
district  to  fill  the  vacancy.  The 
appointment  shall  be  effective  until  the 
next  regularly  scheduled  election  occurs 
purauant  to  this  Article. 

Meetings  of  District  NomiruMting 
Committees 

Sec.  8.12    Meetings  of  a  District 
Nominating  Conunittee  shall  be  held  at 
such  times  and  places,  upon  such 
notice,  and  in  accordance  with  such 
procedures  as  each  District  Nominating 
Conunittee  in  its  discretion  may 
determine.  A  quorum  of  a  District 
Nominating  Committee  shall  consist  of 
a  majority  of  its  members,  and  any 
action  taken  by  a  majorify  of  the  entire 
Committee  at  any  meeting,  except  as 
otherwise  provided  in  these  By-Laws, 
shall  constitute  the  action  of  the 
Committee.  Action  by  a  District 
Nominating  Committee  may  be  taken  by 
mail,  telephonic,  or  telegraphic  vote,  in 
which  case  any  action  taken  by  • 


majorify  of  the  Committee  shall 
constitute  the  action  of  the  Committee. 
Action  taken  by  telephonic  vote  shall  be 
confirmed  in  writing  at  a  regular 
meeting  of  the  District  Nominating 
Committee. 

Election  of  District  Nominating 
Committee  Officers 

Sec.  8.13    Following  the  aimual 
election  of  members  of  the  District 
Nominating  Committees  pursuant  to  - 
this  Article,  each  District  Nominating 
Committee  shall  elect  from  its  members 
a  Chair  and  such  other  officers  as  it 
deems  necessary  for  the  proper 
performance  of  its  duties  under  these 
By-Laws,  and  shall  prescribe  their 
powers  and  duties. 

Expenses  of  District  Nominating 
Committees 

Sec.  8.14    Funds  to  meet  the  regular 
expenses  of  each  District  Nominating 
Committee  shall  be  provided  by  the 
Board,  and  all  such  expenses  shall  be 
subject  to  the  approval  of  the  Board. 

Notice  to  Chair 

Sec.  8.15    On  or  before  May  1  of  each 
year,  the  Secretary  of  NASD  Regidation 
shall  send  a  written  notice  to  the  Chair 
of  each  District  Nominating  Committee 
and  each  District  Committee  identifying 
the  members  of  the  District  Nominating 
Committee  and  the  District  Committee 
whose  terms  of  office  shall  expire  in  the 
next  calendar  year.  The  notice  shall 
describe  election  procediues  for  filling 
the  offices. 

Solicitation  of  Candidates 

Sec.  8.16    NASD  R^ulation  staff 
shall  provide  the  District  Nominating 
Conunittee  with  a  description  of  the 
NASD  membership  in  the  district.  The 
District  Nominating  Committee  shall 
identify  and  solicit  candidates  to 
nominate  for  the  vacancies  on  the 
District  Conunittee  and  the  District 
Nominating  Committee.  The  District 
Nominating  Committee  Chair  shall  send 
a  written  notice  of  the  upcoming 
election  to  the  Executive  Representative 
and  each  branch  office  of  the  NASD 
members  in  the  district  and  request  that 
such  NASD  members  submit  names  of 
candidates  to  the  District  Nominating 
Committee  or  the  District  Director  for 
consideration. 

Secretary's  Notice  to  NASD  Members 

Sec.  8.17    The  Secretary  of  NASD 
Regiilation  shall  send  a  written  notice  to 
NASD  members  in  the  district 
describing  the  election  procedures. 
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District  Nominating  Committee  Slate 

Sec  8.18    (a)  The  District 
Nominating  Ck}nunittee  shall  review  the 
backgroiind  of  proposed  candidates  and 
the  description  of  the  NASD 
membership  provided  by  NASD 
Regulation  staff  and  shall  nominate  a 
slate  of  candidates  for  the  election.  The 
slate  shall  include  one  or  more 
candidates  for  each  vacancy.  In 
nominating  candidates  for  the  office  of 
member  of  the  District  Committee  and 
the  office  of  member  of  the  District 
Nominating  Committee,  the  District 
Nominating  Conmiittee  shall  endeavor 
to  secure  appropriate  and  fair 
representation  on  the  District 
Committee  and  on  the  District 
Nominating  Committee  of  the  various 
sections  of  ;he  district  and  all  classes 
and  types  of  NASD  members  engaged  in 
the  investment  banking  or  securities 
business  within  the  district.  In 
nominating  candidates  for  the  office  of 
member  of  the  District  Nominating 
Committee,  a  District  Nominating 
Committee  shall  assure  that  the 
composition  of  the  District  Nomioatiiig 
Committee  meets  the  standards  in 
Section  8.9(a). 

(b)  A  District  Nominating  Committee 
shall  not  nominate  an  incumbent 
member  of  the  District  Committee  to 
succeed  himself  or  herself  unless  the 
District  Nominating  Committee  first 
takes  appropriate  action  by  a  written 
ballot  of  the  entire  NASD  membership 
within  the  district  to  ascertain  that  such 
jiomination  is  acceptable  |^  a  majority 
of  the  NASD  members  in  the  district, 
unless  the  incumbent  member  of  the 
District  Committee  is  serving  pursuant 
to  the  provisions  of  Section  8.4.  A 
District  Nominating  Committee  may  not 
nominate  more  than  two  incumbent 
members  of  the  District  Nominating 
Committee  to  succeed  themselves. 

Certification  of  Nomination 

Sec.  8.19    The  District  Nominating 
Committee  shall  certify  to  the  District 
Committee  each  candidate  nominated 
by  the  District  Nomirxating  Committee 
and  the  office  to  which  the  candidate  is 
nominated.  Within  five  calendar  days 
after  the  certification,  the  District 
Committee  shall  send  to  the  Executive 
Representatives  of  NASD  members  in 
the  district  a  copy  of  the  certification. 

Designation  of  Additional  Candidates 

Sec.  8.20    Ifanofficer,  director,  or 
employee  of  an  NASD  member  who 
meets  the  qualifications  of  Section  8.2  is 
not  nominated  by  the  District 
Nominating  Committee  and  wants  to  be 
considered  for  a  vacancy  on  the  District 
Committee  or  the  District  Nominating 


Committee,  he  or  she  shall  send  a 
written  notice  to  the  District  Director 
within  14  calendar  days  after  the 
mailing  date  of  the  certification  to  the 
Executive  Representatives  pursuant  to 
Section  8.19.  The  District  Director  shall 
make  a  written  record  of  the  time  and 
date  of  the  receipt  of  the  officer's, 
director's,  or  employee's  notice.  The 
officer,  director,  or  employee  shall  be 
designated  as  an  "additional 
candidate." 

List  of  NASD  Members  Eligible  to  Vote 

Sec.  8.21    (a)  The  Secretary  of  NASD 
Regulation  shall  provide  a  list  of  all 
NASD  members  eligible  to  vote  in  the 
district  and  their  Executive 
Representatives  to  the  additional 
candidate  immediately  following  receipt 
of  the  additional  candidate's  notice  by 
the  District  Director. 

(b)  An  NASD  member  that  has  its 
principal  office,  one  or  more  registered 
branch  offices,  or  its  principal  office  and 
one  or  more  registered  branch  offices  in 
the  district  shall  be  eligible  to  cast  one 
vote  through  the  NASD  member's 
Executive  Representative  for  each 
vacancy  to  be  filled  in  the  election. 

Requirement  for  Petition  Supporting 
Additional  Candidate 

Sec.  8.22    An  additional  candidate 
shall  be  nominated  if  a  petition  signed 
by  at  least  ten  percent  of  the  NASD 
members  eligible  to  vote  in  the  district 
is  filed  with  the  District  Nominating 
Committee  within  30  calendar  days  after 
the  date  of  mailing  of  the  list  to  the 
additional  candidate  pursuant  to 
Section  8.21.  Only  an  Executive 
Representative  may  sign  a  petition  on 
behalf  of  an  NASD  member. 

Uncontested  Election 

Sec.  8.23    If  the  District  Nominating 
Committee  nominates  one  candidate  for 
each  vacancy  and  no  additional 
candidate  is  nominated  pursuant  to 
Section  8.22,  the  candidates  nominated 
by  the  District  Nominating  Committee 
shall  be  considered  duly  elected  and  the 
District  Committee  shall  certify  the 
election  to  the  Board. 

Notice  of  Contested  Election 

Sec.  8.24    Ifthe  District  Nominating 
Committee  nominates  more  than  one 
candidate  for  a  vacancy,  or  if  an 
additional  candidate  is  nominated 
pursuant  to  Section  8.22,  the  election 
shall  be  considered  a  contested  election. 
The  District  Committee  shall  send  a 
notice  to  the  Executive  Representatives 
of  the  NASD  members  eligible  to  vote  in 
the  district  announcing  the  names  of  the 
candidates  and  the  office  to  which  each 


candidate  is  nominated  and  describing 
contested  election  procedures. 

Administrative  Support 

Sec.  6.25    The  E)istrict  Office  shall 
provide  administrative  support  to  all 
candidates  by  sending  to  NASD 
members  eligible  to  vote  in  the  district 
up  to  two  mailings  of  materials  prepared 
by  the  candidates.  NASD  Regulation 
shall  pay  the  postage  for  the  mailings. 
If  a  candidate  wants  such  mailings  sent, 
the  candidate  shall  prepare  such 
material  on  the  candidate's  personal 
stationery.  The  material  shall  state  that 
it  represents  the  opinion  of  the 
candidate.  The  candidate  shall  provide 
a  copy  of  the  material  for  each  member 
of  the  NASD  in  the  district.  Candidates 
nominated  by  the  District  Nominating 
Committee  may  identify  themselves  as 
such  in  their  materials.  Any  candidate 
may  send  additional  mailings  at  the 
candidate's  own  expense.  Except  as 
provided  in  this  Article,  NASD 
Regulation,  the  Board,  the  Regional 
Nominating  Committee,  any  other 
committee,  and  NASD  Regulation  staff 
shall  not  provide  any  other 
administrative  support  to  a  candidate  in 
the  election. 

Ballots 

Sec.  8.26    With  the  assistance  of  the 
Secretary  of  NASD  Regulation  and  an 
Independent  Agent,  the  District 
Nominating  Committee  shall  prepare  a 
ballot  with  the  names  of  the  District 
Nominating  Committee's  candidates  and 
any  additional  candidate  nominated 
pursuant  to  Section  8.22  and  the  office 
to  which  each  candidate  is  nominated. 
The  ballot  shall  list  the  candidates  in 
alphabetical  order  and  shall  identify  the 
candidates  nominated  by  the  District 
Nominating  Committee.  The  District 
Nominating  Committee  shall  send  a 
ballot  to  the  Executive  Representative  of 
each  NASD  member  eligible  to  vote  in 
the  district.  Instructions  on  the  ballot 
shall  direct  the  Executive 
Representative  to  return  the  ballot  to  the 
Independent  Agent  and  state  that  the 
ballot  envelo{>e  must  be  postmarked  on 
or  before  the  return  date  specified  on 
the  balloL  The  return  date  specified  on 
the  ballot  shall  be  no  fewer  than  30  and 
no  more  than  45  days  after  the  date  of 
mailing  of  the  ballot 

Vote  Qualification  List 

Sec.  8.27    Eligibilify  to  vote  in  a 
district  election  shall  be  based  on  the 
NASD's  membership  records  as  of  a  date 
selected  by  the  Secretary  of  NASD 
Regulation  that  is  not  more  than  30  days 
before  the  date  of  mailing  of  the  ballot. 
The  Secretary  of  NASD  Regulation  shall 
prepare  a  list  of  NASD  membms  eligible 
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to  vote  in  the  district  and  their 
Executive  Representatives,  which  shall 
be  used  for  vote  qualification  purposes, 
and  shall  provide  the  list  to  the 
candidates. 

Ballots  Returned  As  Undelivered 

Sec.  8.28    The  Independent  Agent 
shall  open  any  ballot  envelope  returned 
undelivered  and  shall  determine 
whether  it  was  sent  to  the  NASD 
member's  address  of  record.  If 
incorrectly  addressed,  the  Independent 
Agent  shall  send  a  new  ballot  to  the 
address  of  record. 

General  Procedures  for  Qualification 
and  Accounting  of  Ballots 

Sec.  8.29    After  the  voting  period,  on 
a  date  or  dates  designated  by  the 
Secretary  of  NASD  Regulation,  the 
qualification  and  accounting  of  ballots 
shall  take  place.  The  date  or  dates 
designated  shall  be  not  later  than  14 
calendar  days  after  the  return  date 
specified  on  the  ballot  pursuant  to 

.Section  8.26.  Candidates  and  their 
representatives  shall  be  allowed  to 
observe  the  qualification  and  accounting 
of  ballots.  Representation  for  each 
candidate  shall  be  limited  to  two 
individuals.  The  Independent  Agent 

-ahall  bring  to  the  district  office  all 
ballots  timely  received.  Under  the 
direction  of  the  Secretary  of  NASD 
Regulation  or  the  Secretary's  designee, 
the  Independent  Agent  shall  open  and 
count  the  ballots.  For  ballot 
qualification  purposes,  the  Independent 
Agent  shall  identify  to  the  candidates 
the  NASD  members  that  timely  returned 
ballots  and  inform  the  candidates  of  the 
Independent  Agent's  determination  of 
whether  or  not  a  ballot  is  qualified  for 
voting  purposes.  The  determination 
shall  be  based  on  a  comparison  of 
ballots  received  against  the  list  of  NASD 
members  eligible  to  vote  in  the  district 

'and  their  Executive  Representatives  as 

•prepared  by  the  Secretary  of  NASD 
Regulation  pursuant  to  Section  8.27. 
The  Secretary  of  NASD  Regulation  or 
the  Secretary's  designee  shall  make  the 
final  determination  of  the  qualification 
of  aballot.  Upon  the  qualification  of  a 
ballot,  the  Independent  Agent  shall 
record  the  vote  indicated  on  the  ballot. 
The  candidates  and  their  representatives 
shall  not  be  allowed  to  see  the  vote  of 
an  NASD  member. 

Ballots  Set  Aside 

Sec.  8.30    The  Independent  Agent 
shall  set  aside  a  ballot  if:  (a)  The  ballot 
is  received  from  an  NASD  member 
eligible  to  vote  in  the  district  and  the 
ballot  is  signed  by  a  person  who  is  not 
the  Executive  Representative  listed  on 
the  vote  qualification  list  prepared 


under  Section  8.27,  and  the  Secretary  of 
the  NASD  has  not  received  proper 
notice  of  a  change  in  Executive 
Representative  pursuant  to  the  NASD 
■By-Laws;  or  (b)  if  two  or  more  properly 
executed  ballots  are  received  from  an 
NASD  member  eligible  to  vote  in  the 
district.  If  the  Independent  Agent 
determines  that  the  ballots  set  aside  are 
material  to  the  outcome  of  the  election, 
the  Secretary  of  NASD  Regulation  and 
the  Independent  Agent  shall  make 
reasonable  efforts  to  resolve  each  ballot 
set  aside.  With  respect  to  a  ballot  not 
signed  by  an  Executive  Representative 
of  record,  the  Secretary  of  NASD 
Regulation  shall  contact  the  NASD 
member  to  request  that  the  NASD 
member  send  written  notice  of  any 
change  in  Executive  Representative  by 
facsimile  so  that  the  ballot  may  be 
counted.  With  respect  to  multiple 
ballots  from  an  NASD  member,  the 
Independent  Agent  shall  contact  the 
Executive  Representative  of  the  NASD 
member  to  obtain  the  NASD  member's 
vote.  The  Secretary  of  NASD  Regulation 
shall  keep  a  list  of  NASD  members  that 
reported  their  ballot  was  lost  or  not 
received  and  that  were  provided  with  a 
duplicate  ballot.  The  Secretary  of  NASD 
Regulation  shall  provide  the  list  to  the 
Independent  Agent  and,  upon  request, 
to  the  candidates. 

Invalid  Ballots 

Sec.  8.31  The  Independent  Agent 
shall  declare  a  ballot  invalid  if  one  or 
more  of  the  following  conditions  exist: 

(a)  the  ballot  is  not  signed  by  the 
Executive  Representative  (unless 
Section  8.30  applies); 

(b)  a  vote  is  not  indicated  on  the 
ballot;  or 

(c)  ttie  ballot  indicates  votes  for  more 
candidates  than  there  are  vacancies  for 
an  office.  - 

Certification  of  Election 

Sec.  8.32    Under  the  direction  of  the 
Secretary  of  NASD  Regulation  or  the 
Secretary's  designee,  the  Independent 
Agent  shall  count  the  votes  received  for 
each  candidate  in  a  district.  The 
candidates  for  the  office  of  member  of 
the  District  Committee  receiving  the 
largest  number  of  votes  cast  in  the 
district  for  the  office  shall  be  declared 
elected  such  that  the  number  of 
candidates  declared  elected  equals  the 
niunber  of  vacancies  on  the  District 
Committee.  The  candidates  for  the  office 
of  member  of  the  District  Nominating 
Committee  receiving  the  largest  nimiber 
of  votes  cast  in  the  district  for  the  office 
shall  be  declared  elected  such  that  the 
number  of  candidates  declared  elected 
equals  the  number  of  vacancies  on  the 
District  Nominating  Committee.  In  the 


event  of  a  tie,  there  shall  be  a  run-off 
election.  Each  District  Committee  shall 
send  a  written  certification  of  the 
election  results  to  the  Board.  The 
certification  shall  state  the  number  of 
votes  received  by  each  candidate  and 
the  number  of  ballots  set  aside. 

Extensionf  of  Time  and  Additional 
Procedures 

Sec.  8.33    The  Secretary  of  NASD 
Jlegulation  may  extend  a  time  period 
under  this  Article  for  good  cause  shown. 
In  extraordinary  circumstances,  the 
Secretary  of  NASD  Regulation,  with  the 
approval  of  the  Executive  Committee  or 
the  Board,  may  adopt  additional 
procedtues  for  elections  under  this 
Article. 

Article  DC 

Compensation 

Compensation  of  Boards  Councii.  and 
Committee  Members 

Sec.  9.1    The  Board  may  provide  for 
reasonable  compensation  of  the  Chair  of 
the  Board,  the  Directors,  National 
Adjudicatory  Council  members,  and  the 
members  of  any  committee  of  the  Board 
or  any  District  Committee.  The  Board 
may  also  provide  for  reimbursement  of 
reasonable  expenses  incurred  by  such 
persons  in  coimection  with  the  business 
of  NASD  R^ulation. 

Article  X 

Indemnification 

Inderrmification.of  IXrectors,  Officers, 
Employees,  Agents,  National 
Adjudicatory  Council  and  Corrnnittee 
Members 

Sec.  10.1    (a)  NASD-Regulation  shall 
indemnify,  and  hold  harmless,  to  the 
fullest  extent  permitted  by  Delaware  law 
as  it  presently  exists  or  may  thereafter 
be  amended,  any  person  (and  the  heirs, 
executors,  and  administrators  of  such 
person)  who,  by  reason  of  the  fact  that 
he  or  she  is  or  was  a  Director,  officer, 
or  employee  of  NASD  Regulation  or  a 
National  Adjudicatory  Council  or 
committee  member,  or  is  or  was  a 
Dir6ctor,  officer,  or  employee  of  NASD 
Regulation  who  is  or  was  serving  at  the 
request  of  NASD  Regulation  as  a 
director,  officer,  employee,  or  agent  of 
another  corporation,  partnership,  joint 
venture,  trust,  enterprise,  or  non-profit 
entify,  including  service  with  respect  to 
employee  benefit  plans,  is  or  was  a 
party,  or  is  threatened  to  be  made  a 
parfyto: 

(i)  Any  threatened,  pending,  or 
completed  action,  suit,  or  proceeding, 
whether  civil,  criminal,  administrative, 
or  investigative  (other  than  an  action  by 
or  in  the  right  of  NASD  Regiilation) 
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against  expenses  (including  attorneys' 
fees  and  disbursements),  judgments, 
fines,  and  amounts  paid  in  settlement 
actually  and  reasonably  incurred  by 
such  person  in  connection  with  any 
such  action,  suit,  or  proceeding;  or 
(ii)  Any  threatened,  pending,  or 
completed  action  or  stilt  by  or  in  the 
rigtit  of  NASD  Regulation  to  procure  a 
judgment  in  its  favor  against  expenses 
(including  attorneys'  fees  and 
disbursements)  actually  and  reasonably 
incurred  by  such  person  in  connection 
with  the  defense  or  settlement  of  such 
action  or  suit. 

(b)  NASD  Regulation  shall  advance 
expenses  (including  attorneys'  fees  and 
disbursements)  to  persons  described  in. 
subsection  (a);  provided,  however,  that 
the  payment  of  expenses  incurred  by 
such  person  in  advance  of  the  final 
disposition  of  the  nutter  shall  be 
conditioned  upon  receipt  of  a  written 
imdertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  indemnified  undw 
this  Section  or  otherwise. 

(c)  NASD  Regulation  may,  in  its 
discretion,  indemnify  and  hold 
harmless,  to  the  fullest  extent  ponnitted 
by  Delaware  law  as  it  presently  exists  or 
may  thereafter  be  amended,  any  person 
(and  the  heirs,  executors,  and 
edministrators  of  such  persons)  who,  by 
reason  of  the  £act  that  he  or  she  is  or  was 
an  agent  of  NASD  Regulation  or  is  or 
was  an  agent  of  NASD  Regulation  who 
is  or  was  serving  at  the  request  of  NASD 
Regulation  as  a  director,  officer, 
employee,  or  agent  of  another 
corpotation,  partnership,  trust, 
flotHpriae,  or  non-profit  entity, 
including  service  with  respect  to 
employee  benefit  plans,  was  or  is  a 
party,  or  is  threatened  to  be  made  a 
party  to  any  action  or  proceeding 
described  in  subsection  (a). 

(d)  NASD  Regulation  may,  in  its 
discretion,  pay  the  expenses  (including 
attorneys'  fees  and  disbursements) 
reasonably  and  actually  incurred  by  an 
egent  in  defending  any  action,  suit,  ta 
proceeding  in  advance  of  its  final 
disposition;  provided,  however,  that  the 
payment  of  expenses  incurred  by  such 
person  in  advance  of  the  final 
disposition  of  the  matter  shaU  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  indemnified  under 
this  Section  or  otherwise. 

(e)  Notwithstanding  the  foregoing  or 
any  other  provision  of  these  By-Laws, 
no  advance  shall  be  made  by  NASD 
Regulation  to  an  agrat  or  non-officer 
employee  if  a  determination  is 


reasonably  and  promptly  made  by  the 
Board  by  a  majority  vote  of  those 
Directors  who  have  not  been  named 
parties  to  the  action,  even  though  less 
than  a  quorum,  or,  if  there  are  no  such 
Directors  or  if  such  Directors  so  direct, 
by  independent  legal  counsel,  that, 
based  upon  the  facts  known  to  the 
Board  or  such  counsel  at  the  time  such 
determination  is  made:  (1)  The  person 
seeking  advancement  of  expenses  (i) 
Acted  in  bad  faith,  or  (ii)  did  not  act  in 
a  mumer  that  he  or  she  reasonably 
believed  to  be  in  or  not  opposed  to  the 
best  interests  of  NASD  Regulation;  (2) 
with  respect  to  any  criminal  proceeding, 
such  person  believed  or  had  reasonable 
cause  to  believe  that  his  or  her  conduct 
was  unlawful;  or  (3)  such  person 
deliberately  breached  his  or  her  duty  to 
NASD  Reflation. 

(f)  The  indemnification  provided  by 
this  Section  in  a  specific  case  shall  not 
be  deemed  exclusive  of  any  other  rights 
to  which  a  person  seeking 
indemnification  may  be  entitled,  both  as 
to  action  in  his  or  her  official  capacity 
and  as  to  action  in  another  capacity 
while  holding  such  office,  and  shall 
continue  as  to  a  person  who  has  ceased 
to  be  a  Director,  officer.  National 
Adjudicatory  Council  or  committee 
member,  employee,  or  agent  and  shaH 
inure  to  the  benefit  of  such  person's 
heirs,  executors,  and  administrators. 

(g)  Notwithstanding  the  foregoing,  but 
subject  to  subsection  (j),  NASD 
Regulation  shall  be  reqiiired  to 
indemnify  any  parson  identified  in 
subsection  (a)  in  connection  with  a 
proceeding  (or  part  thereof)  initiated  by 
such  person  only  if  the  initiation  of 
such  proceeding  (or  pwt  thereoO  by 
such  person  was  authorized  by  the 
Board. 

(h)  NASD  Regulation's  obligation,  if 
any,  to  indemnify  or  advance  expenses 
to  aay  persoD  who  is  or  was  serving  at 
its  request  as  a  director,  officer, 
employee,  or  agent  of  another 
corporatien,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity 
shall  be  reduced  by  any  amount  such 
person  may  collect  as  indemnification 
or  advancement  from  such  other 
corporation,  partner  :hip,  joint  venture, 
trust,  enterprise,  or  non-profit  entity. 

(i)  Any  repeal  or  modification  of  the 
foregoing  provisions  of  this  Section 
shall  not  adversely  affect  any  right  or 
protection  hereiinder  of  any  person 
respecting  any  act  or  omission  occurring 
prior  to  t£w  time  of  such  repeal  or 
modification. 

(j)  If  a  claim  for  indemnification  or 
advancement  of  expenses  under  this 
Article  is  not  paid  in  full  within  60  days 
after  a  written  claim  therefor  by  an 
indemnified  person  has  been  received 


by  NASD  Regulation,  the  indemnified 
person  may  file  suit  to  recover  the 
unpaid  amount  of  such  claim  and.  if 
successful  in  whole  or  in  part,  shall  be 
entitled  to  be  paid  the  expense  of 
prosecuting  such  claim.  In  any  such 
action.  NASD  Regulation  shall  have  the 
burden  of  proving  that  the  indemnified 
person  is  not  entitled  to  the  requested 
indemnification  or  advancement  of 
expenses  under  Delaware  law. 

Indemnification  Insurance 

Sec.  10.2    NASD  Regulation  shall 
have  power  to  purchase  and  nr>aii>t<»ip 
insurance  on  behalf  of  any  person  who 
is  or  was  a  Director,  officer.  National 
Adjudicatory  Council  or  committee 
member,  employee,  or  agent  of  NASD 
Regulation,  or  is  or  was  serving  at  the 
request  of  NASD  Regulation  as  a 
director,  officer,  employee,  or  agent  of 
another  corporatien,  partnership,  joint 
venture,  trust,  enterprise,  or  non-profit 
entity  agamstany  liability  asserted 
against  such  person  and  incurred  by 
such  person  in  any  such  capacity,  or 
arising  out  of  such  person's  status  as 
such,  whether  or  not  NASD  Regulation 
would  have  the  power  to  indemnify 
such  pers<Mi  against  such  liability 
hereuBdw. 

Article  (VIj  XI 

Q^ital  Stock 

Sole  Stodcholder 

Sec.  11.1    The  NASD  shall  be  the 
sole  stockholder  of  the  capital  stock  of 
>  NASD  Regulation. 

Certificates 

Sec.  {6.1)11.2    [Each]  The 
stockholder  [in  the  Corporation]  shall  be 
entitled  to  a  certificate  or  certificates  in 
such  form  as  shall  be  approved  by  the 
Board,  certifying  the  number  of  shares 
of  capital  stock  in  (the  Corporation) 
NASD  Regulation  owned  1^  (such]  the 
stockholder. 

Signatures 

Sec.  [6.2)11.3    (a)  Certificates  for 
shares  of  capital  8to(±  of  [the 
Corporation]  NASD  Regulation  shall  be 
signed  in  the  name  of  (the  Corporation] 
NASD  Regulation  by  two  officera  with 
one  being  the  Chair  of  the  Board,  the 
Presidoit,  or  a  Vice  President,  and  the 
other  being  the  Secretary,  the  Treasurer, 
or  such  other  officer  that  may  be 
authorized  by  the  Board  [of  Directors]. 
Such  certificates  may  be  sealed  with  the 
corporate  (Seal)  seal  of  [the  Corporation] 
NASD  Regulation  or  a  facsimile  thereof! 

(b)  If  any  such  certificates  are 
countersigned  by  a  transfer  agent  other 
than  [the  Corporation]  NASD  Regulation 
or  its  employee,  or  by  a  registrar  other 
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than  [the  Corporation]  NASD  Regulation 
or  its  employee,  any  other  signatiire  on 
the  certificate  may  be  a  facsimile.  In 
[case]  the  event  that  any  officer,  transfer 
agent,  or  registrar  who  has  signed  or 
whose  fecsimile  signature  has  been 
placed  upon  a  certificate  shall  [have 
ceased]  cease  to  be  such  officer,  transfer 
agent,  or  registrar  before  such  certificate 
is  issued,  such  certificate  may  be  issued 
by  [the  Corporation]  NASD  Regulation 
with  the  same  effect  as  if  such  person 
were  such  officer,  transfer  agent,  or 
registrar  at  the  date  of  issue. 

Stock  Ledger 

Sec.  [6.3]11.4    (a)  A  record  of  all 
certificates  for  capital  stock  issued  by 
[the  Corporation]  NASD  Regulation 
shall  be  kept  by  the  Secretary  or  a»y 
otha  officer,  employee,  or  agent 
designated  by  the  Board  [of  Directors]. 
Such  record  shall  show  the  name  and 
address  of  the  person,  firm,  or 
corporation  in  which  certificates  for 
capital  stock  are  registered,  the  niunber 
of  shares  represented  by  each  such 
certificate,  the  date  of  each  such 
certificate,  and  in  the  case  of  certificates 
.  that  have  been  canceled,  the  date  of 
cancellation  thereof. 

(b)  [The  Corporation]  NASD 
Regulation  shall  be  entitled  to  treat  the 
holder  of  record  of  shares  of  capital 
stock  as  shown  on  the  stock  ledger  as 
the  owner  thereof  and  as  the  person 
entitled  to  vote  such  shares  and  to 
receive  notice  of  meetings,  and  for  all 
other  purposes.  Except  as  otherwise 
required  by  applicable  law,  (the 
Corporation]  NASD  Regulation  shall  not 
be  bound  to  recognize  any  equitable  or 
other  claim  to  or  interest  in  any  share 
of  capital  stock  on  the  part  of  any  other 
person,  whether  or  not  (the  Corporation] 
NASD  Regulation  shall  have  express  or 
other  notice  thereof. 

Transfers  of  Stock 

Sec.  (6.4]11.5    (a)  The  Board  (of 
Directors)  may  make  such  rules  and 
regulations  as  it  may  deem  expedient, 
not  inconsistent  with  law.  the  Restated 
Certificate  of  Incorporation,  or  these  By- 
Laws,  concerning  Uie  issuance,  transfer, 
and  registration  of  certificates  for  (share] 
shares  of  capital  stock  of  [the 
Corporation]  NASD  Regulation.  The 
Board  [of  Directors]  may  appoint,  or 
authorize  any  principal  officer  to 
appoint,  one  or  more  transfer  agents  or 
one  or  more  transfer  clerks  and  one  or 
more  registrars  and  may  require  all 
certificates  for  capital  stock  to  bear  the 
signature  or  signatures  of  any  of  them. 

(b)  Transfers  of  capital  stock  shall  be 
made  on  the  books  of  [the  Corporation] 
NASD  Regulation  only  upon  delivery  to 
(the  Corporation]  NASD  Regulation  or 


its  transfer  agent  ofr(i)  A  written 
'  direction  of  the  registered  holder  named 
in  the  certificate  or  such  holder's 
attorney  lawfully  constituted  in 
writing(,];  (ii)  the  certificate  for  the 
shares  of  capital  stock  being 
transferred[,];  and  (iii)  a  written 
assignment  of  the  shares  of  capital  stock 
evidenced  thereby. 

Cancellation 

Sec.  [6.5)11.6    Each  certificate  for 
'  capital  stock  surrendered  to  [the 
Corporation]  NASD  Regulation  for 
exchange  or  transfer  shall  be  canceled 
and  no  new  certificate  or  certificates 
shall  be  issued  in  exchange  for  any 
existing  certificate  other  than  pursuant 
to  (Sec.  6.6]  Section  11.7  until  such 
existing  certificate  shall  have  been 
canceled. 

Lost,  Stolen,  Destroyed,  and  Mutilated 
Certificates 

Sec.  [6.6)11.7    In  the  event  that  any 
certificate  for  shares  of  capital  stock  of 
(the  Corporation]  NASD  Regxilation 
shall  be  mutilated,  (the  Corporation] 
NASD  Regulation  shall  issue  a  new 
certificate  in  place  of  such  mutilated 
certificate.  In  [case]  the  event  that  any 
such  certificate  shall  be  lost,  stolen,  or 
destroyed  (the  Corporation]  NASD 
Regulation  may,  in  the  discretion  of  the 
Board  (of  Directors]  or  a  committee 
(designated)  appointed  thereby  with 
power  so  to  act,  issue  a  new  certificate 
for  capital  stock  in  the  place  of  any  such 
lost,  stolen,  or  destroyed  certificate.  The 
applicant  for  any  sulratituted  certificate 
or  certificates  shall  surrender  any 
mutilated  certificate  or,  in  the  case  of 
any.  lost,  stolen,  or  destrc^red  certificate, 
furnish  satisfectoryproof  of  such  loss, 
theft,  or  destruction  of  such  certificate 
and  of  the  ownership  thereof.  The  Board 
(of  Directors]  or  such  committee  may,  in 
its  discretion,  require  the  owner  of  a  lost 
or  destroyed  certificate,  or  [his]  such 
owner's  representatives,  to  furnish  to 
(the  Corporation]  NASD  Regulation  a 
bond  with  an  acceptable  surefy  or 
sureties  and  in  such  sum  as  [will]  shall 
be  sufficient  to  indemnify  [the 
Corporation]  NASD  Regulation  against 
any  claim  that  may  be  made  against  it 
on  account  of  the  lost,  stolen,  or 
destroyed  certificate  or  the  issuance  of 
such  new  certificate.  A  new  certificate 
may  be  issued  without  requiring  a  bond 
when,  in  the  judgment  of  the  Board  [of 
Directors],  it  is  proper  to  do  so. 

Fixing  of  Record  Date 

Sec.  (6.7)11.8    The  Board  may  fix  a 
record  date  in  accordance  with 
Delaware  law.  ((a)  In  order  that  the 
Corporation  may  determine  the 
stocjdiolders  entitled  to  notice  of  or  to 


vote  at  any  meeting  of  stockholders  or 
my  adjournment  thereof,  or  to  express 
consent  or  dissent  to  corporate  action  in 
^writing  without  a  meeting,  or  to  exercise 
any  rights  with  respect  to  any  change, 
converaion  or  exchange  of  stock,  or  for 
the  purpose  of  any  other  lawful  action, 
the  Boaid  of  Directors  may  fix,  in 
advance,  a  record  date,  pursuant  to  and 
in  accordance  with  Section  213  of  the 
General  Corporation  Law  of  the  State  of 
Delaware.  Only  such  stockholders  as 
shall  be  stockholders  of  record  on  the 
date  so  fixed  shall  tie  entitled  to  notice 
of  and  to  vote  at  such  meeting  or  any 
adjournment  thereof,  or  to  give  such 
ccmsent  or  dissent,  or  to  exercise  such 
.  rights  with  respect  to  any  such  change, 
conversion  or  exchange  of  stock,  or  to 
participate  in  any  sucd^  action, 
notwithstanding  the  transfer  of  any 
stock  on  the  books  of  the  Corporation 
after  any  record  date  so  fixed.] 

((b)  If  IX)  record  date  is  fixed  by  the 
Board  of  Directors: 

(i)  The  record  date  for  determining 
stockholders  entitled  to  notice  of  or  to 
vote  at  a  meeting  of  stockholders  shall 
be  atthe  close  of  business  on  the  day 
next  preceding  the  date  on  which  notice 
is  given,  or  if  notice  is  waived,  at  the 
close  of  business  on  the  day  next 
pEBceding  the  day  on  which  the  meeting 
is  held; 

(ii)  llie  record  date  for  determinii^ 
stockholders  entitled  to  express  consent 
to  corporate  action  in  writiJag  without  a 
meeting,  when  no  prior  action  by  the 
Board  of  Directors  is  necessary,  shall  be 
at  the  dose  of  business  on  the  day  on 
which  the  first  written  consent  is 
expressed;  and 

(iii)  The  record  date  for  determining 
stockholders  ba  any  other  purpose  shall 
be  at  the  close  of  business  on  the  day 
on  which  the  Board  of  Directors  adopts 
the  resolution  relating  thereto.] 

[(c)  A  determination  of  stockholders 
of  record  entitled  to  notice,  of  or  to  vote 
at  a  meeting  of  stockholders  shall  apply 
to  any  adjounmient  of  the  meeting; 
provided,  however,  that  the  Board  of 
Directors  may  fix  a  new  record  date  for 
the  adjourned  meeting.) 

Article  (Vn)  Xn 

Miscellaneous  Provisions 

Corporate  Seal 

Sec.  (7.1)12.1     The  seal  of  [the 
Corporation]  NASD  Regulation  shall  be 
circular  in  form  and  shall  bear,  in 
addition  to  any  other  emblem  or  device 
approved  by  the  Board  (of  Directors), 
the  name  of  [the  Corporation]  NASD 
Regulation,  the  year  of  its  incorporation, 
and  the  words  "Corporate  Seal"  and 
"DelawareC*)."  The  seal  may  be  used  by 
causing  it  to  be  affixed  or  impressed,  or 
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a  facsimile  thereof  may  be  reproduced 
or  otherwise  used  in  such  maiuier  as  the 
Board  [of  DirectorsJ  may  detennine. 

Fiscal  Year 

Sec.  (7.2112.2    The  fiscal  year  of  (the 
Corporation]  NASD  Regulation  shall 
begin  on  the  [1st]  first  day  of  January  in 
each  year,  or  such  other  month  as  the 
Board  (of  Directors)  may  determine  by 
resolution. 

Waiver  of  Notice 

Sec.  (7.3)12.3    (a)  Whenever  notice  is 
required  to  be  given  by  law,  the  Restated 
Ctiitificate  of  Incorporation,  or  these  By- 
Laws,  a  written  waiver  thereof,  signed 
by  the  person  or  persons  entitled  to 
such  notice,  whether  before  or  after  the 
time  stated  therein,  shall  be  deemed 
equivalent  to  notice.  Neither  the 
business  to  be  transacted  at,  nor  the 
purpose  of,  any  regular  or  special 
meeting  of  the  [stockholders,  directors] 
stockholder,  Directois.  or  members  of  a 
committee  of  [directors]  Directors  need 
be  specified  in  any  written  waiver  of 
notice. 

(b)  Attendance  of  a  person  at  a 
meeting  shall  constitute  a  waiver  of 
notice  of  such  meeting,  except  when  the 
person  attends  a  meeting  for  the  express 
purpose  of  objecting,  at  the  beginning  of 
die  meetiBg.  to  the  transaction  of  any 
business  because  the  meeting  is  not 
lawfiilly  called  or  convened. 

Execution  of  Instruments,  Contracts, 
Etc. 

Sec.  (7.4)12.4    (a)  All  checks,  drafts, 
bills  of  exchange,  notes,  or  other 
obligations  or  orders  for  the  payment  of 
money  shall  be  signed  in  the  name  of 
[the  Corporation)  NASD  Regulatitm  by 
such  officer  or  officers  or  person  or 
persons[,]  as  the  Board  [of  Directors],  or 
a  duly  authorized  committee  thereof, 
may  from  time  to  time  designate.  Except 
as  otherwise  provided  by  law,  the  Board 
[of  Directors),  any  committee  given 
specific  authority  in  the  premises  by  the 
Boerd  [of  Directors),  or  any  committee 
given  authority  to  exercise  generally  the 
powers  of  the  Board  (of  DirectorsJ 
during  intervals  between  meetings  of 
the  Board  (of  Directors),  may  authorize 
any  officer,  employee,  or  agent,  in  the 
name  of  and  on  behalf  of  [the 
Corporation]  NASD  Regulation,  to  enter 
into  or  execute  and  deliver  deeds, 
bonds,  mortgages,  contracts,  and  other 
obligations  or  instruments,  and  such 
authority  may  be  general  or  confined  to 
specific  instances. 

(b)  All  applications,  written 
instruments,  and  papers  required  by  any 
department  of  the  United  States 
Government  or  by  any  state,  county, 
municipal,  or  other  governmental 


authority,  may  be  executed  in  the  name 
of  [the  Corporation]  NASD  Regulation 
by  any  principal  oi^cer  or  sutxirdinate 
officer  of  [the  Corporation)  NASD 
Regulation,  or,  to  the  extent  designated 
for  such  purpose  bom  time  to  time  by 
the  Board  [of  Directors],  by  an  employee 
or  agent  of  [the  Corporation]  NASD 
Regulation.  Such  designation  may 
contain  the  power  to  substitute,  in  the 
discretion  of  the  person  named,  one  or 
more  other  persons. 

Form  of  Records 

Sec.  (7.5)12.5    Any  records 
maintained  by  [the  Corporation)  NASD 
Regulation  in  the  regular  course  of 
business,  including  its  stock  ledger, 
books  of  account,  and  minute  books, 
may  be  kept  on,  or  be  in  the  form  of, 
magnetic  tape,  computer  disk,  or  any 
other  information  storage  device, 
provided  that  the  records  so  kept  can  be 
converted  into  clearly  legible  form 
within  a  reasonable  time. 

Article  (Vni)  Xm 

Amendments;  Emergency  By-Laws 

By  [Stockholders]  Stockholder 
Sec.  (8.1)13.1     These  By-Laws  may  be 
altered,  amended,  or  repealed,  or  new 
By-Laws  may  be  adopted,  at  any 
meeting  of  (stockholders]  the 
stockholder,  provided  that,  in  the  case 
of  a  special  meeting,  notice  that  an 
amendment  is  to  be  considered  and 
acted  upon  shall  be  inserted  in  the 
notice  or  waiver  of  notice  of  said 
meeting. 

By  Directors 

Sec.  (8.2)13.2    To  the  extent 
permitted  by  the  Restated  Certificate  of 
Incorporation,  these  By-Laws  may  be 
altered,  amended,  or  repealed,  or  new 
By-Laws  may  be  adopted,  at  any  regular 
or  special  meeting  of  the  Board  (of 
Directors). 

Emergency  By-Laws 

Sec.  (8.3]13.3    The  Board  (of 
Directors]  may  adopt  emergency  By- 
Laws  subject  to  repeal  or  change  by 
action  of  the  [stockholders]  stockholder 
that  shall,  notwithstanding  any  diSerent 
provision  of  law,  the  Restated  Certificate 
of  Incorporation,  or  these  By-Laws,  be 
operative  during  any  emergency 
resulting  from  any  nuclear  or  atomic 
disaster,  an  attack  on  the  United  States 
or  on  a  locality  in  which  [the 
Corporation)  NASD  Regulation  conducts 
its  business  or  customarily  holds 
meetings  of  the  Board  [of  Directors  or 
stockholders]  or  stockholder,  any 
catastrophe,  or  other  emergency 
condition,  as  a  result  of  which  a  quonun 
of  the  Board  (of  Directors)  or  a 
committee  thereof  cannot  readily  be 


convened  for  action.  Such  emergency 

By-Laws  may  make  any  provision  that 

may  be  practicable  and  necessary  (for) 

under  the  circumstances  of  the 

emergency. 

•        •        •        •        • 

By-Laws  of  the  NASDAQ  Stock  Market, 
Inc. 

Article  I 

Definitions 

When  used  in  these  By-Laws,  unless 
the  context  othenvise  requires,  the  term: 

(a)  "Act"  means  the  ^curities 
Exchange  Act  of  1934,  as  amended; 

(b)  "Board"  means  the  Bocad  of 
Directors  of  Nasdaq: 

(c)  "broker"  means  any  individual, 
corporation,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engaged  in  the  business  of 
effecting  transactions  in  securities  for 
the  account  of  others,  but  does  not 
include  a  bajik; 

(d)  "Commission"  means  the 
Securities  and  Exchange  Commission; 

(e)  "day"  means  calendar  day; 

(f)  "dealer"  means  any  individual, 
corporation,  partnership,  association, 
joint  stock  company,  business  trust, 
unincorporated  organization,  or  other 
legal  entity  engaged  in  the  business  of 
buying  and  selling  securities  for  such 
individiKil's  or  entity's  own  account, 
through  a  broker  or  otherwise,  but  does 
not  include  a  bartk.  or  any  person 
insofar  as  such  person  buys  or  sells 
securities  for  such  person's  own 
account,  either  individually  or  in  some 
fiduciary  capacity,  but  not  as  part  of  a 
regular  business; 

(g)  "Delaware  law"  means  the  General 
Corporation  Law  of  the  State  of 
Delaware: 

(h)  "Delegation  Plan"  means  the 
"Plan  of  Allocation  and  Delegation  Of 
Functions  by  NASD  to  Subsidiaries"  as 
approved  by  the  Commission,  and  as 
amended  from  time  to  time; 

(i)  "Director"  means  a  member  of  the 
Board,  excluding  the  Chi^  Executive 
Officer  of  the  NASD; 

(j)  "Industry  Director"  or  "Industry 
member"  means  a  Director  (excludkig 
the  President)  or  National  Listing  and 
Hearing  Review  Council  or  committee 
membm  who  (1)  is  or  has  served  in  the 
prior  three  years  as  an  officer,  director, 
or  employee  of  a  broker  or  dealer, 
excluding  an  outside  director  or  a 
director  a<^  engaged  in  the  day-to-day 
management  of  a  broker  or  dealer;  (2)  is 
an  officer,  director,  (excluding  an 
outside  director)  or  employee  of  an 
entity  that  owns  more  than  ten  percent 
of  the  equity  of  a  broker  or  dealer,  and 
the  broker  or  dealer  accounts  for  more 
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than  five  percent  of  the  gross  revenues 
received  by  the  consolidated  entity;  (3) 
owns  more  than  five  percent  of  the 
equity  securities  of  any  broker  or  dealer, 
whose  investments  in  brokers  or  dealers 
exceed  ten  percent  of  his  or  her  net 
worth,  or  whose  ownership  interest 
otherwise  permits  him  or  her  to  be 
engaged  in  the  day-to-day  management 
of  a  broker  or  dealer;  (4)  provides 
professional  services  to  brokers  or 
dealers,  and  such  services  constitute  20 
percent  or  more  of  the  professional 
revenues  received  by  the  Director  or 
member  or  20  percent  or  more  of  the 
gross  revenues  received  by  the  Director's 
or  member's  firm  or  partnership;  (5) 
provides  professional  services  to  a 
director,  officer,  or  employee  of  a 
broker,  dealer,  or  corporation  that  owns 
50  percent  or  more  of  the  voting  stock 
of  a  broker  or  dealer,  and  such  services 
relate  to  the  director's,  officer's,  or 
employee's  professional  capacity  and 
constitute  20  percent  or  more  of  the 
professional  revenues  received  by  the 
Director  or  member  or  20  percent  or 
more  of  the  gross  revenues  received  by 
the  Director's  or  member's  firm  or 
partnership;  or  (6)  has  a  consulting  or 
employment  relationship  with  or 
provides  professional  services  to  the 
NASD,  NASD  Regulation,  or  Nasdaq  or 
has  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years; 

(k)  "NASD"  means  the  National 
Association  of  Securities  Dealers,  Inc.; 

(I)  "Nasdaq"  means  The  Nasdaq 
Stock  Market,  Inc.; 

(m)  "Nasdaq  Listing  and  Hearing 
Review  Council"  means  a  body 
appointed  by  the  Board  pursuant  to 
Article  V  of  these  By-Laws; 

(n)  "NASD  Board"  means  the  NASD 
Board  of  Governors; 

(o)  "NASD  Regulation"  means  NASD 
Regulation,  Inc.; 

fp)  "National  Nominating 
Committee"  means  the  National 
Nominating  Committee  appointed 
pursuant  to  Article  VU,  Section  9  of  the 
NASD  By-Laws; 

Iq)  "Non-Industry  Director"  or  "Non- 
Industry  member"  means  a  Director 
(excluding  the  President)  or  National 
Listing  and  Hearing  Review  Council  or 
committee  member  who  is  (l)a  Public 
Director  or  Public  member;  (2)  an  officer 
or  employee  of  an  issuer  of  securities 
listed  on  Nasdaq  or  traded  in  the  over- 
the-counter  madcet;  or  (3)  any  other 
individual  who  would  not  be  an 
Industry  Director  or  Industry  member; 

(r)  "person  associated  with  a 
member"  or  "associated  person  of  a 
member"  means:  (1)  A  natural  person 
registered  under  the  Rules  of  the 
Association;  or  (2)  a  sole  proprietor. 


partner,  officer,  director,  or  branch 
manager  of  a  member,  or  a  natural 
person  occupying  a  similar  status  or 
performing  similar  functions,  or  a 
natural  person  engaged  in  the 
investment  banking  or  securities 
business  who  is  directiy  or  indirectly 
controlling  or  controlled  by  a  member, 
whether  or  not  any  such  person  is 
registered  or  exempt  from  registration 
with  the  NASD  under  these  By-Laws  or 
the  Rules  of  the  Association; 

(s)  "Public  Director"  or  "Public 
member"  means  a  Director  or  National 
Listing  and  Hearing  Review  Council  or 
committee  member  who  has  no  material 
business  relationship  with  a  broker  or 
dealer  or  the  NASD.  NASD  Regulation, 
or  Nasdaq;  and 

(t)  "Rules  of  the  Association"  or 
"Rules"  means  the  numbered  rules  set 
forth  in  the  NASD  Manual  beginrUng 
with  the  Rule  0100  Series,  as  adopted  by 
the  NASD  Board  pursuant  to  the  NASD 
By-Laws,  as  hereafter  amended  or 
supplemented. 

Article  (I]  n 

Offices 

Location 

Sec.  (1.1)2.1     The  address  of  the 
registered  office  of  [the  Corporation] 
Nasdaq  in  the  State  of  Delaware  and  the 
name  of  the  registered  agent  at  such 
address  shall  be:  The  Corporation  Trust 
Company,  1209  Orange  [St.,]  Street, 
Wilmington,  [DE]  Delaware  19801.  (The 
Corporation]  Nasdaq  also  may  [also] 
have  offices  at  such  other  places  both 
within  and  without  the  State  of 
Delaware  as  the  Board  (of  Directors) 
may  from  time  to  time  designate  or  the 
business  of  [the  Corporation]  Nasdaq 
may  require. 

Change  of  Location 

Sec.  [1.2]2.2    In  the  manner 
permitted  by  law.  the  Board  (of 
Directors]  or  the  roistered  agent  may 
change  the  address  of  (the 
Corporation's]  Nasdaq's  registered  office 
in  the  State  of  Delaware  and  the  Board 
[of  Directors]  may  make,  revoke,  or 
change  the  designation  of  the  registered 
agent 

Article  (0)  m 

Meetings  of  the  (Stockholders) 

Stockholder 

(Annual  Meeting 

Sec.  2.1     The  annual  meeting  of 
stockholders  of  the  Corporation  for  the 
election  of  Directors  and  for  the 
transaction  of  such  other  business  as 
may  properly  come  before  the  meeting 
shall  be  held  on  such  date,  and  at  such 
time,  and  place,  %vithin  or  without  the 


State  of  Delaware,  as  may  be  fixed,  from 
time  to  time,  by  the  Board  of  Directors.) 

(Special  Meetings 

Sec.  2.2    Special  meetings  of 
stockholders  of  the  Corporation,  ubless 
otherwise  prescribed  by  law,  may  be 
called  at  any  time  by  the  Chair  of  the 
Board,  by  the  President  or  by  order  of 
a  majority  of  the  Board  of  Directors. 
Special  meetings  of  stockholders 
prescribed  by  law  for  the  election  of 
directors  shdl  be  called  by  the  Board  of 
Directors,  the  President,  or  the 
Secretary.  Special  meetings  of 
stockholders  shall  be  held  at  such  place 
within  or  without  the  State  of  Delaware 
88  shall  be  designated  in  the  notice  of 
meeting.) 

[Notice  of  Meetings 

Sec.  2.3    (a)  Whenever  stockholders 
are  required  or  permitted  to  take  any 
action  at  a  meeting,  they  shall  be  given 
written  notice  stating  the  place,  date 
and  hour  of  the  meeting,  and,  in  the 
case  of  a  special  meeting,  the  purpose  at 
purposes  thereof.  Unless  otherwise 
required  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws,  written 
notice  shall  be  delivered  or  mailed  at 
least  ten  but  not  more  than  sixty  days 
before  such  meeting  date  to  each 
stockholder  entiUed  to  vote  at  such 
meeting.  If  mailed,  such  notice  shall  be 
deposited  in  the  United  States  mail, 
postage  prepaid,  directed  to  each 
stockholder  at  the  address  that  appears 
on  the  records  of  the  Corporation.) 

((b)  When  a  meeting  of  stockholders  is 
adjourned  to  another  time  or  place, 
notice  need  not  be  given  of  the 
adjourned  meeting  if  the  time  and  place 
thereof  are  announced  at  the  meeting  at 
which  the  adjournment  is  takoi.  At  the 
adjourned  meeting,  the  Corporation  may 
transact  any  business  which  might  have 
been  transacted  at  the  original  meeting. 
If,  however,  the  adjournment  is  for  more 
than  thirty  days  from  the  date  of  the 
original  meeting,  or  if,  after  the 
adjournment,  a  new  record  date  is  set 
for  the  adjourned  meeting,  notice  of  the 
adjourned  meeting  shall  be  given  to 
each  stockholder  of  record  entitled  to 
vote  at  the  meeting  in  the  manner 
prescribed  above  in  subsection  (a).] 

(Quorum 

Sec.  2.4    Except  as  otherwise 
provided  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws,  at  each 
meeting  of  stockholders  the  presence  in 
person  or  by  proxy  of  the  holders  of 
record  of  a  majority  of  the  outstanding 
shares  of  capital  stock  entitied  to  vote  or 
act  at  such  a  meeting  shall  constitute  a 
quorum  for  the  transaction  of  any 
business.  In  the  absence  of  a  quorum. 
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the  stockholders  so  present  may  by 
majority  rule,  adjourn  any  meeting  until 
a  quorum  shall  be  present.  When  a 
quorum  is  once  present  to  organize  a 
meeting,  the  quorum  cannot  be 
destroyed  by  the  subsequent  withdrawal 
or  revocation  ol  the  proxy  of  any 
stockholder.] 

(Voting 

Sec.  2.5    (a)  At  any  meeting  of 
stockholders,  each  stockholder  as  of  the 
record  date  is  entitled  to  one  vote  for 
each  such  share  of  stock  having  voting 
power,  upon  the  matter  in  question. 
Each  stockholder  entitled  to  vote  at  a 
meeting  of  stockholders  or  to  express 
consent  or  dissent  to  corporate  action  in' 
^  writing  without  a  meeting  may 
authorize  another  person  or  persons  to 
act  for  him  by  proxy,  provided  that  no 
proxy  shall  be  voted  or  acted  upon  after 
three  years  from  its  date,  unless  the 
proxy  provides  for  a  longer  period.  A 
duly  eifficuted  proxy  shall  be  irrevocable 
if  it  states  that  it  is  irrevocable  and  if. 
and  only  so  long  as.  it  is  coupled  with 
an  interest,  whether  in  the  stock  itself  or 
in  the  Corporation,  sufficient  in  law  to 
support  an  irrevocable  power.  A 
stockholder  may  revoke  any  proxy 
which  is  not  irrevocable  by  attending 
the  meeting  and  voting  in  person  or  by 
filing  an  instnmient  in  writing  revoking 
the  proxy  or  by  delivering  a  proxy  in 
accordance  with  applicable  law  bearing 
a  later  date  to  the  Secretary  of  fhe 
Ck)rporation.] 

((b)  Directors  of  the  Corporation  shaH 
be  elected  by  a  plurality  of  the  votes  cast 
at  a  meeting  of  stockholders  pursuant  to 
Sec.  2.5  of  these  By-Laws.  Corporate 
action  other  than  the  election  of 
directors  shall  be  authorized  by  a 
majority  of  the  votes  cast  at  a  meeting 
of  stockholders,  except  as  otherwise 
required  by  law,  the  Certificate  of 
Incorporation  or  these  By-Laws.] 

(c)  Upon  the  demand  of  any 
stockholder  entitled  to  vote,  the  election 
of  directors  or  a  vote  on  any  other 
matter  at  a  meeting  of  stockholders  shall 
be  by  written  ballot;  otherwise,  the 
method  of  voting  and  the  manner  in 
which  votes  are  counted  at  such  a 
meeting  shall  be  discretionary  with  the 
presiding  officer  of  the  meeting.] 

(Presiding  Officer  and  Secretary 

Sec.  2.6    At  every  meeting  of 
stockholders,  the  Chair,  or  in  his/her 
absence,  the  President,  or  in  his/her 
absence,  the  appointee  of  the  meeting, 
shall  preside.  The  Secretary,  or  in  his/ 
her  abaence.  the  appointee  of  the 
presiding  officer  of  the  meeting,  shall 
act  as  Secretary  of  the  meeting.) 


Action  by  Consent  of  Stockholder(s) 

Sec.  [2.7]3.1    Any  action  required(.] 
or  permitted  by  law  to  be  taken  at  any 
meeting  of  the  stockholder 
(stockholders]  of  (the  Corporation] 
Nasdaq  may  be  taken  without  a 
meeting,  without  prior  notice  and 
without  a  vote,  if  a  consent  in  writing, 
setting  forth  the  action  so  taken,  is 
signed  by  the  (holders]  holder  ot  the 
outstanding  stock  (having  not  less  than 
the  minimum  number  of  votes  that 
would  be  necessary  to  authorize  or  take 
such  action  at  a  meeting  at  which  all 
shares  entitled  to  vote  thereon  were 
present  and  voted.  Prompt  notice  of  the 
taking  of  corporate  action  without  a 
meeting  and  by  lesathan  unanimous 
written  consent  shall  be  given  to  those 
stockholders  who  have  not  consented  in 
writing  and  who  would  be  entitled  to 
vote  thereon  at  a  meeting]. 

Article  (ffl)  TV 

Board  of  Directors 

General  Powers 

Sec.  (3.1]4.1    The  property,  business, 
and  affairs  of  (the  Corporation)  Nasdaq 
shall  be  managed  by  or  under  the 
directior}  o/the  Board  [of  Directors).  The 
Board  [of  Directors]  may  exercise  all 
such  powers  of  (the  Corporation] 
Nasdaq  and  have  the  authority  to 
perform  all  such  lawful  acts  as  are 
permitted  by  law.  the  Restated 
Certificate  of  Incorporation  (or),  these 
By-Lawrs,  or  the  Delegation  Plan  for  the 
organization,  development,  and 
operation  of  electronic  data  processing 
and  communications  facilities, 
including  computer  hardwara^and 
software,  for  the  purposes  of:  ((i))fa^ 
Supporting  the  operation,  regulation, 
and  surveillance  of  The  Nasdaq  Stock 
Market  and  other  organized  securities 
markets  established  for  trading  equity 
securities,  debt  securities,  derivative 
instruments,  or  other  financial  products 
that  may  be  developed;  [(ii)]^6^ 
supporting  the  efficient  clearance  and 
settlement  of  securities  transactions; 
((iii)]/^cj  supporting  various  elements  of 
the  national  market  system  pursuant  to 
Section  llA  of  the  [Securities  Exchange 
Act  of  1934  ("Exchange  Act")]  Act  and 
the  rules  thereunder,  [(iv)](d)  assisting 
the  [National  Association  of  Securities 
Dealers,  Ina]  NASD  in  fulfilling  its.telf- 
regulatory  responsibilities  as  set  forth  in 
Section  15A  of  the  [Exchange]  Act(.]; 
and  [{v)](e)  supporting  such  other 
initiatives  as  the  Board  [of  Directors] 
may  deem  appropriate.  To  the  fullest 
extent  permitted  by  applicable  law,  the 
Restated  Certificate  of  Incorporation, 
and  these  By-Laws,  the  Board  may 
delegate  any  of  its  powers  to  a 


committee  appointed  pursuant  to 
Section  4.13  or  to  Nasdaq  staff  in  a 
maiwer  not  inconsistent  with  the 
Delegation  Plan. 

Number  of  Directors 

Sec.  (3.2)4.2    [The  Board  of  Directors 
of  the  Corporation  shall  consist  of  one 
or  more  members;  the  exact  number  of 
directors  which  shall  constitute  the 
whole  Board  of  Directors  shall  be  fixed 
from  time  to  time  by  resolution  adopted 
by  a  majority  of  the  whole  Board  of 
Directors.  After  fixing  the  number  of 
directors  constituting  the  whole  Board 
of  Directors,  the  Board  of  Directors  may, 
by  resolution  adopted  by  a  majority  of 
the  whole  Board  of  Directors,  from  time 
to  time  change  the  number  of  directors 
constituting  the  whole  Board  of 
Directors.)  The  Board  shall  consist  of  no 
fewer  than  five  and  no  more  than  eight 
Directors,  Uie  exact  number  to  be 
determined  by  resolution  adopted  by  the 
stockholder  of  Nasdaq  from  time  to 
time.  Notwithstanding  the  preceding 
sentence,  the  number  of  Directors  shall 
equal  the  number  of  Directors  on  the 
NASD  Regulation  Board.  Any  new 
Director  position  created  as  a  result  of 
an  increase  in  the  size  of  the  Board  shall 
be  filled  as  part  of  the  annual  election 
conducted  under  Section  4.4. 

Qualifications 

Sec.  [3.3)4.3    Directors  need  not  be 
stockholders  of  (the  Corporation] 
Nasdaq.  Only  Governors  of  the  NASD 
Board  shall  be  eligible  for  election  to  the 
Board.  The  President  of  Nasdaq  shall  be 
a  Director.  The  number  of  Non-Industry 
Directors,  including  at  least  one  Public 
Director  and  at  least  one  issuer 
representative,  shall  equal  or  exceed  the 
n  umber  of  Industry  Directors  plus  the 
President.  The  Chief  Executive  Officer  of 
the  NASD  shall  be  cm  ex-officio  non- 
voting member  of  the  Board. 

Election 

Sec.  (3.4)4.4    Except  as  otherwise 
provided  by  law  [or],  these  By-Laws,  or 
the  Delegation  Plan,  after  the  first 
meeting  of  [the  Corporation)  Nasdaq  at 
which  [directors]  Directors  are  elected, 
[directors  of  the  Corporation]  Directors 
of  Nasdaq  shall  be  elected  each  year  at 
the  annual  meeting  of  (stockholders)  the 
stockholder,  or  at  a  special  meeting 
called  for  such  purpose  in  lieu  of  the 
aimual  meeting[,  by  a  plurality  of  the 
votes  cast  at  such  meeting].  If  the  annual 
election  of  (directors]  Directors  is  not 
held  on  the  date  designated  (therefore,) 
therefor,  the  [directors]  Directors  shall 
cause  such  election  to  be  held  as  soon 
diereafter  as  convenienL 
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(Term 

Sec.  3.5    (a)  Each  director  shall  hold 
office  for  a  term  of  three  years  or  until 
his  successor  is  duly  elected  and 
qualified,  except  in  the  event  of  earlier 
termination  from  office  by  reason  of 
death,  resignation,  removal,  with  or 
without  cause,  or  other  reason.] 

((b)  The  Board  of  Directors  shall  be 
divided  into  three  classes.] 

((c)  The  President  of  the  Corporation 
shall  serve  as  a  member  of  the  Board 
until  his  successor  is  selected  and 
qualified,  or  until  his  death,  resignation, 
or  removal.) 

((d)  Except  for  the  President,  no 
Director  may  serve  more  than  two 
consecutive  terms;  provided,  however, 
that  if  a  Director  is  appointed  to  fill  a 
term  of  less  than  one  year,  such  Director 
may  serve  up  to  two  consecutive  terms 
following  the  expiration  of  such 
Director's  current  term.) 

((e)  Each  Director  chosen  to  fill  newly 
created  directorship  shall  serve  until  the 
next  succeeding  anniial  meeting  of 
stockholders.] 

Resignation 

Sec.  (3.6]4.5    Any  (director]  Director 
may  resign  at  any  time  either  upon 
written  notice  of  resignation  to  the  Chair 
of  the  Board,  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  effect  at  the  time  specified  therein 
or.  if  the  time  [be]  is  not  specified,  upon 
receipt  thereof,  and  the  acceptance  of 
such  resignation,  unless  required  by  the 
terms  thereof,  shall  not  be  necessary  to 
make  such  resignation  effective. 

Removal 

Sec.  (3.7)4.^    Any  or  all  of  the 
[directors]  Directors  may  be  removed 
from  office  at  any  time,  with  or  without 
cause,  only  by  a  majority  vote  of  the 
(stockholders]  NASD  Board. 

Disqualification 

Sec.  4.7  The  term  of  office  of  a 
Director  shall  terminate  immediately 
upon  a  determination  by  the  Board,  by 
a  majority  vote  of  the  remaining 
Directors,  that:  (a)  The  Director  no 
longer  satisfies  the  classification 
(Industry,  Non-Industry,  or  Public 
Director)  for  which  the  Director  was 
elected;  and  (b)  the  Director's  continued 
service  as  such  would  violate  the 
compositional  requirements  of  the 
Board  set  forth  in  Section  4.3.  If  the 
term  of  office  of  a  Director  terminates 
under  this  Section,  and  the  remaining 
term  of  office  of  such  Director  at  the 
time  of  termination  is  not  more  than  six 
months,  during  the  period  of  vacancy 
the  Board  shall  not  be  deemed  to  be  in 
violation  of  Section  4.3  by  virtue  of  such 
vacancy. 


Filling  of  Vacancies 

Sec.  4.8    If  a  Director  position 
becomes  vacant,  whether  because  of 
death,  disability,  disqualification, 
removal,  or  resignation,  the  National 
Nominating  Committee  shall  nominate, 
and  the  NASD  Board  shall  elect  by 
majority  vote,  a  person  satisfying  the 
classification  (Industry,  Non-Industry. 
or  Public  Director)  for  the  directorship 
as  provided  in  Section  4.3  to  fill  such 
vacancy,  except  that  if  the  remaining 
term  of  office  for  the  vacant  Director 
position  is  not  more  than  six  months,  no 
replacement  shall  be  required. 

(^orum  and  Voting 

Sec.  {3.8]4.9    (a)  At  all  meetings  of 
the  Board  [of  Directors,  one-third  of  the 
total  number  of  directors  shall 
constitute],  unless  otherwise  set  forth  in 
these  By-Laws  or  required  by  law,  a 
quorum  for  the  transaction  of  business 
shall  consist  of  a  majority  of  the  Board, 
including  not  less  than  SO  percent  of  the 
Non-Industry  Directors.  In  the  absence 
of  a  quorum,  a  majority  of  the  [directors) 
Directors  present  may  adjourn  the 
meeting  imtil  a  quorum  be  present. 

(b)  [A  director  interested  in  a  contract 
or  transaction  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
a  meeting  of  the  Board  of  Directors 
which  authorizes  the  contract  or 
transaction.)  Except  as  provided  in 
Section  4.14(b),  the  vote  of  a  majority  of 
the  Directors  present  at  a  meeting  at 
which  a  quorum  is  present  shall  be  the 
act  of  the  Board. 

[(c)  The  vote  of  a  majority  of  the 
directors  present  at  a  meeting  at  which 
a  quorum  is  present  shall  be  the  act  of 
the  Board  of  Directors.) 

Regulation 

Sec.  (3.9)4.10    The  Board  (of 
Directors]  may  adopt  such  rules, 
regvdations,  and  requirements  for  the 
conduct  of  the  business  and 
management  of  [the  Corporation] 
Nasdaq,  not  inconsistent  with  law.  the 
Restated  Certificate  of  Incorporation, 
these  By-Laws,  (or  the  rules  and  By- 
Laws  of  the  National  Association  of 
Securities  Dealers.  Inc..  as  the  Board  of 
Directors  may  deem  proper.  A  member 
of  the  Board  of  Directors]  the  Rules  of 
the  Association,  or  the  By-Laws  of  the 
NASD,  as  the  Board  may  deem  proper. 
A  Director  shall,  in  the  performance  of 
(his  or  her]  sucii  Director's  duties,  be 
fully  protected  in  relying  in  good  faith 
upon  the  books  of  account  or  reports 
made  to  [the  Corporation]  Nasdaq  by 
any  of  its  officers,  [<»]  by  an 
independent  certified  public 
accountant,  (or)  by  an  appraiser  selected 
with  reasonable  care  by  the  Board  [of 


Directors]  or  any  comipittee  of  the  Board 
(of  Directors]  or  by  any  agent  of  (the 
Corporation]  Nasdaq,  or  in  relying  in 
good  faith  upon  other  records  of  [the 
Corporation]  Nasdaq. 

Meetings 

Sec.  (3.10)4.11    (a)  An  annual 
meeting  of  the  Board  (of  Directors)  shall 
be  held  for  the  purpose  of  organization, 
election  of  officers,  and  transaction  of 
any  other  business.  If  such  meeting  is 
held  promptly  after  and  at  the  place 
specified  for  the  annual  meetiiig  of 
[stockholders]  the  stockholder,  no 
notice  of  the  aimual  meeting  of  the 
Board  (of  Directors]  need  l>e  given. 
Otherwise,  such  annual  meeting  shall  be 
held  at  such  time  and  place  as  may  be 
specified  in  a  notice  given  in 
accordance  with  Section  (3.11  of  these 
By-Laws)  4.13. 

(b)  Regular  meetings  of  the  Board  (of 
Directors]  may  be  held  at  such  time  and 
place,  within  or  without  the  State  of 
Delaware,  as  determined  from  time  to 
time  by  the  Board  (of  Directors].  After 
such  determination  has  been  made, 
notice  shall  be  given  in  accordance  with 
Section  [3.11  of  these  By-Laws]  4.12. 

(c)  Special  meetings  of  the  Board  [of 
Directors)  may  be  called  by  the  Chair  of 
the  Board,  [or]  by  the  President,  or  by 

at  least  one-third  of  the  (directors  at  that 
time  being]  Directors  then  in  office. 
Notice  of  any  special  meeting  of  the 
Board  [of  Directors]  shall  be  given  to 
each  (director]  Director  in  accordance 
with  Section  (3.11  of  these  By-Laws.) 
4.12. 

(d)  [Members  of  the  Board  of 
Directors,  or  any  committee  designated 
by  the  Board  of  Directors.)  Directors  or 
members  of  any  committee  appointed 
by  the  Board  may  participate  in  a 
meeting  of  the  Board  [of  Directors]  or  of 
such  committee  through  the  use  of  a 
confarence  telephone  or  similar 
communications  equipment  by  means  of 
which  all  persons  participating  in  the 
meeting  may  hear  one  another,  and  such 
participation  in  a  meeting  shall 
constitute  presence  in  person  at  such 
meeting  for  all  purp>oses. 

Notice  of  Meetings;  Waiver  of  Notice 

Sec.  (3.11)4.12    (a)  Notice  of  any 
meeting  of  the  Board  (of  Directors)  shall 
be  deemed  to  be  duly  given  to  a 
(director  (i)  if  (Director  if  (i)  Mailed  to 
the  address  last  made  known  in  writing 
to  [the  Corporation]  Nasdaq  by  such 
(director]  Director  as  the  address  to 
which  such  notices  are  to  be  sent,  at 
least  [two]  seven  days  before  the  day  on 
which  such  (special]  meeting  is  to  be 
held(,  or);  (ii)  [if]  sent  to  the  [director] 
Dirvctor  at  such  address  by  telegraph, 
telefax,  cable,  radio,  or  wireless,  not 
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later  than  the  day  before  the  day  on 
which  such  meeting  is  to  be  held(,];  or 
(iii)  [if]  delivered  to  the  [director] 
Duector  personally  or  orally,  by 
telephone  or  otherwiw,  not  later  than 
the  day  before  the  day  on  which  such 
[special]  meeting  is  to  be  held.  Each 
notice  shall  state  the  time  and  place  of 
the  meeting  and  the  purpose(s)  thereof. 

(b)  Notice  of  any  meeting  of  the  Board 
(of  Directors]  need  not  be  given  to  any 
(director)  Director  if  waived  by  that 
(diiector)  Director  in  writing  (or  by 
telegram,  telefax,  cable,  radio,  or 
wiralan  and  subsequently  confirmed  in 
writing)  whether  before  or  after  the 
holding  of  such  meeting,  or  if  such 
[director]  Director  is  present  at  such 
meeting,  subject  to  Article  DC,  Section 
9.3(b). 

(c)  Any  meeting  of  the  Board  (of 
Directors]  shall  be  a  legal  meeting 
without  any  prior  notice  if  all  [directors] 
Directors  then  in  oCBce  shall  be  present 
thereat 

Committees  [of  the  Board  of  Directors] 

Sec.  [3.13I4.IJ    (a)  The  Board  [of 
Directors]  may,  by  resolution  or 
resolutions  adopted  by  a  mafority  of  the 
whole  Board  (of  Directors,  designate]. 
appoint  one  or  more  committees],  each 
committee  to  consist  of  one  or  more 
directors  of  the  Corporation].  Except  as 
herein  provided,  vacancies  in 
membership  of  any  committee  shall  be 
filled  by  the  vote  of  a  majority  of  the 
whole  Board  [of  Directors).  The  Board 
[of  Directors]  may  designate  one  or  more 
[directors]  Directors  as  alternate 
members  of  any  committee,  who  may 
replace  any  absent  or  disqualified 
member  at  any  meeting  of  the 
committee.  In  the  absence  of 
disqualification  of  any  member  of  a 
committee,  the  member  or  members 
thereof  present  at  any  meeting  and  not 
disqualified  from  voting,  whether  or  not 
[he,  she,]  such  member  or  [they] 
members  constitute  a  quorum,  may 
unanimously  appoint  another  (member 
of  the  Board  of  E)irectors]  Director  to  act 
at  the  meeting  in  the  place  of  any  such 
absent  or  disqualified  member. 
Members  of  a  committee  shall  hold 
office  for  such  period  as  may  be  fixed 
by  a  resolution  adopted  by  a  majority  of 
the  whole  Board  (of  Directors,  subject, 
however,  to  removal,  with  or  without 
cause,  at  any  time  by  the  vote  of  a 
majority  of  the  whole  Board  of 
Directors].  Any  member  of  a  committee 
may  be  removed  from  such  committee 
only  after  a  majority  vote  of  the  whole 
Board,  after  appropriate  notice,  for 
refusal,  failure,  neglect,  or  inability  to 
discharge  such  committee  memb&r's 
duties. 


(b)  [Any  committee,  to  the  extent 
permitted  by  law  and  to  the  extent 
provided  in  the]  The  Board  may.  by 
resolution  or  resolutions  (creating  such 
committee,  shall  have  and  may  exercise 
all  the  powers  and  authority  of  the 
Board  of  Directors]  adopted  by  a 
majority  of  the  whole  Board,  delegate  to 
one  or  more  committees  the  power  and 
authority  to  act  on  behalf  of  the  Board 
in  carrying  out  the  functions  and 
authority  delegated  to  Nasdaq  by  the 
NASD  under  the  Delegation  Plan.  Such 
delegations  shall  be  in  conformance 
with  applicable  law,  the  Restated 
Certificate  of  Incorporation,  these  By- 
Laws,  and  the  Delegation  Plan.  Action 
taken  by  a  committee  pursuant  to  such 
delegated  authority  shall  be  subject  to 
review,  ratification,  or  rejection  by  the 
Board.  In  all  other  matters,  the  Board 
may,  by  resolution  or  resolutions 
adopted  by  a  majority  of  the  whole 
Board,  delegate  to  one  or  more 
committees  that  consist  solely  of  one  or 
more  Directors  the  power  and  authority 
to  act  on  behalf  of  the  Board  in  the 
management  of  the  biisiness  and  affairs 
of  (the  Corporation,)  and  Nasdaq  to  the 
extent  permitted  by  law  and  not 
inconsistent  with  the  Delegation  Plan.  A 
committee,  to  the  extent  permitted  by 
law  and  provided  in  the  resolution  or 
resolutions  creating  such  committee, 
may  authorize  the  seal  of  [the 
Corporation]  Nasdaq  to  be  affixed  to  all 
papers  [which]  that  may  require  it 

(c)  Except  as  otherwise  provided  by 
applicable  law.  no  (No  such]  committee 
shall  have  the  power  or  authority  of  the 
Board  with  regard  to:  amending  the 
Restated  Certificate  of  Incorporation  or 
the  By-Laws  of  [the  Corporation,] 
Nasdaq;  adopting  an  agreement  of 
merger  or  consolidation;  recommending 
to  the  [stockholders]  stockholder  the 
sale,  lease,  or  exchange  of  all  or 
substantially  all  (the  Corporation's] 
Nasdaq's  property  and  assets;  or 
recommending  to  the  [stockholders] 
stockholder  a  dissolution  of  (the 
Corporation]  Nasdaq  or  a  revocation  of 
a  dissolution.  Unless  the  resolution  of 
the  Board  (of  Directors)  expressly  so 
provides,  no  [such]  committee  shall 
have  the  power  or  authority  to  authorize 
the  issuance  of  stock. 

(d)  The  Board  may  appoint  an 
Executive  Committee,  which  shall,  to 
the  fullest  extent  permitted  by  Delaware 
law  and  other  applicable  law,  have  and 
be  permitted  to  exercise  all  the  powers 
and  authority  of  the  Board  in  the 
management  of  the  business  and  affairs 
of  Nasdaq  between  meetings  of  the 
Board,  and  which  may  authorize  the 
seal  of  Nasdaq  to  be  affixed  to  all 
papers  that  may  require  it.  The 
Executive  Comrrdttee  shall  consist  of 


three  or  four  Directors,  including  at  least 
•ne  Public  Director.  The  President  of 
Nasdaq  shall  be  a  member  of  the 
Executive  Committee.  The  number  of 
Non-Industry  committee  members  shall 
equal  or  exceed  the  number  of  Industry 
committee  members  plus  the  President 
An  Executive  Committee  member  shall 
hold  office  for  a  term  of  one  year.  At  all 
meetings  of  the  Executive  Committee,  a 
quorum  for  the  transaction  of  business 
shall  consist  of  a  majority  of  the 
Executive  Committee,  including  not  less 
than  50  percent  of  the  Non-Industry 
committee  members.  In  the  absence  of  a 
quorum,  a  majority  of  the  committee 
members  present  may  adjourn  the 
meeting  until  a  quorum  is  present. 

(e)  The  Board  may  appoint  a  Finance 
Committee.  The  Finance  Committee 
shall  advise  the  Board  with  respect  to 
the  oversight  of  the  financial  operations 
and  conditions  of  Nasdaq,  including 
recommendations  for  Nasdaq's  annual 
operating  and  capital  budgets  and 
proposed  changes  to  the  rates  and  fees 
charged  by  Nasdaq.  The  Finance 
Conunittee  shall  consist  of  three  or  four 
Directors.  The  President  of  Nasdaq  shall 
serve  as  a  member  of  the  Committee.  A 
Finance  Committee  member  shall  bold 
office  for  a  term  of  one  year. 

Uc)](f)  Each  committee  may  adopt  its 
own  rules  of  procedure  and  may  meet 
at  stated  times  or  on  such  notice  as  such 
committee  may  determine.  Each 
committee  shall  keep  regular  minutes  of 
its  proceedings  and  report  the  same  to 
the  Board  (of  Directors]  when  required. 

[W](g)  Unless  otherwise  provided  by 
(the  Board  of  Directors]  these  By-Laws, 
a  majority  of  (any  such]  a  committee 
shall  constitute  a  quorum  for  the 
transaction  of  business,  and  the  vote  of 
a  majority  of  the  members  of  such 
committee  present  at  a  meeting  at  which 
a  quonun  is  present  shall  be  an  act  of 
such  committee. 

(h)  Upon  request  of  the  Secretary  of 
Nasdaq,  each  prospective  committee 
member  who  is  not  a  Director  shall 
provide  to  the  Secretary  such 
information  as  is  reasonably  necessary 
to  serve  as  the  basis  for  a  determination 
of  the  prospective  committee  member's 
classification  as  an  Industry,  Non- 
Industry,  or  Public  committee  member. 
The  Secretary  of  Nasdaq  shall  certify  to 
the  Board  each  prospective  committee 
member's  classification.  Such 
committee  members  shall  update  the 
information  submitted  under  this 
Section  at  least  annually  and  upon 
request  of  the  Secretary  of  Nasdaq,  and 
shall  report  immediately  to  the 
Secretary  any  change  in  sOch 
classification. 
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Conflicts  of  Interest;  Contracts  and 
Transactions  Involving  Directors 

Sec.  [3.12)4.14    (a)  A  Director  or  a 
member  of  the  National  Listing  and 
Hearing  Review  Council  or  a  committee 
shall  not  directly  or  indirectly 
participate  in  any  adjudication  of  the 
interests  of  any  party  if  that  Director  or 
National  Listing  and  Hearing  Review 
Council  or  committee  member  has  a 
conflict  of  interest  or  bias,  or  if 
circumstances  otherwise  exist  where  his 
or  her  fairness  might  reasonably  be 
questioned.  In  any  such  case,  the 
Director  or  National  Listing  and  Hearing 
.  Review  Council  or  committee  member 
shall  recuse  himself  m  herself  or  shall 
be  disqualified. 

[b)  No  contract  or  transaction  between 
(the  Corporation)  Nasdaq  and  one  or 
more  of  its  (directors]  Directors  or 
officers,  or  lytween  (the  Corporation] 
Nasdaq  and  any  other  corporation, 
partnership,  association,  or  other 
organization  in  which  one  or  more  of  its 
[directors)  Directors  or  officers  are 
directors  or  officers,  or  have  a  financial 
interest,  shall  be  void  or  voidable  solely 
for  this  reason],  or  solely  because  the 
director  or  officer  is  present  at  or 
participates  in  the  meeting  of  the  Board 
of  Directors  or  the  committee  thereof 
which]  if:  (i)  The  material  facts 
pertaining  to  such  Director's  or  officer's 
relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
known  to  the  Board  or  the  committee, 
and  the  Board  or  committee  in  good 
faith  authorizes  the  contract  or 
transaction],  or  solely  because  his,  her, 
or  their  votes  are  counted  for  such 
purposes  if:  (i)  The  material  facts 
pertaining  to  such  director's  or  officer's 
relationship  or  interest  and]  by  the 
affirmative  vote  of  a  majority  of  the 
disinterested  Directors;  (ii)  the  material 
facts  are  disclosed  or  become  known  to 
the  Board  or  committee  after  the 
contraci  or  transaction  [are  disclosed  or 
are  known  to  the  Board  of  Directors  or 
the  conunittee,  and  the  Board)  is  entered 
into,  and  the  Board  or  committee  in 
good  faith  (authorizes)  ratifies  the 
contract  or  transaction  by  the 
afBrmative  vote  of  a  majority  of  the 
disinterested  [directors,  even  though  the 
disinterested  directors  be  less  than  a 
quorum;  or  (ii)]  Directors;  or  (iii)  the 
material  facts  pertaining  to  the 
[director's]  Director's  or  officer's 
relationship  or  interest  and  the  contract 
or  transaction  are  disclosed  or  are 
known  to  the  [stockholders]  stockholder 
entiUed  to  vote  thereon,  and  the 
contract  or  transaction  is  specifically 
approved  in  good  £aith  by  vote  of  the 
[stockholders;  or  (iii)  the  contract  or 
transaction  is  fair  as  to  the  Corporation 


as  of  the  time  it  is  authorized,  approved 
or  ratified  by  the  Board  of  Directors,  a 
committee  thereof,  or  the  stockholders. 
Conunon  or  interested  directors] 
stockholder.  Only  disinterested 
Directors  may  be  counted  in 
determining  the  presence  of  a  quorum  at 
the  portion  of  a  meeting  of  the  Board  (of 
Directors,]  or  of  a  committee  that 
[which]  authorizes  the  contract  or 
transaction.  This  subsection  shall  not 
apply  to  a  contract  or  transaction 
between  Nasdaq  and  the  NASD  or 
NASD  Regulation. 

Communication  of  Views  Regarding 
NASD  or  NASD  Regulation  Election  or 
Nomination 

Sec.  4.15    Nasdaq,  the  Board,  any 
committee,  the  Nasdaq  Listing  and 
Hearing  Review  Council,  and  Nasdaq 
staff  shall  not  take  any  position  publicly 
or  with  an  NASD  member  or  person 
associated  with  or  employed  by  a 
member  with  respect  to  any  candidate 
in  a  contested  election  or  nomination 
held  pursuant  to  the  NASD  By-Laws  or 
the  NASD  Regulation  By-Laws.  A 
Director,  committee  member,  or  Nasdaq 
Listing  and  Hearing  Review  Council 
member  may  communicate  his  or  her 
views  with  respect  to  a  candidate  if  such 
individual  acts  solely  in  his  or  her 
individual  capacity  and  disclaims  any 
intention  to  communicate  in  any  official 
capacity  on  behalf  of  Nasdaq,  the 
Board,  the  Nasdaq  Listing  and  Hearing 
Review  Council,  or  any  committee. 
Nasdaq,  the  Board,  the  Nasdaq  Listing 
and  Hearing  Review  Council,  any 
committee,  and  the  Nasdaq  staff  shall 
not  provide  any  admiiustrative  support 
to  any  candidate  in  a  contested  election 
or  nomination  conducted  pursuant  to 
the  NASD  By-Laws  or  the  NASD 
Regulation  By-Laws. 

Action  Without  Meeting 

Sec.  l3.14]4.16    Any  action  required 
or  permitted  to  be  taken  at  [any]  a 
meeting  of  the  Board  [of  Directors  or 
any)  or  of  a  committee  (thereof]  may  be 
taken  without  a  meeting  if  all  Directors 
or  all  members  of  [the  Board  of  Directors 
or]  such  committee,  as  the  case  may  be, 
consent  thereto  in  writing,  and  the 
writing  or  writings  are  filed  with  the 
minutes  of  proceedings  of  the  Board  (of 
Directors  or  such  committee]  or  the 
committee. 

Article  V 

Nasdaq  Listing  and  Hearing  Review 
Council  Appointment  and  Authority 

Sec.  5.1     The  Board  shall  appoint  a 
Nasdaq  Listing  and  Hearing  Review 
Council.  The  Nasdaq  Listing  and 
Hearing  Review  Council  may  be 
authorized  to  act  for  the  Board  in  a 


manner  consistent  with  these  By-Laws, 
the  Rules  of  the  Association,  and  the 
Delegation  Plan  with  respect  to  listing 
decisions.  The  Nasdaq  Listing  and 
Hearing  Review  Council  also  shall 
consider  and  make  recommendations  to 
the  Board  on  policy  and  rule  changes 
relating  to  issuer  listings.  The  Board 
may  delegate  such  other  powers  and 
duties  to  the  Nasdaq  Listing  and 
Hearing  Review  Council  as  the  Board 
deems  appropriate  in  a  manner  not 
inconsistent  with  the  Delegation  Plan. 

Number  of  Members  and  Qualifications 

Sec.  5.2    (a)  The  Nasdaq  Listing  and 
Hearing  Review  Council  shall  consist  of 
no  fewer  than  eight  and  no  more  than 
11  members,  of  which  not  more  than  50 
percent  may  be  engaged  in  market- 
making  activity  or  employed  by  a 
member  whose  revenues  from  market- 
making  activity  exceed  ten  percent  of  its 
total  revenues.  The  Nasdaq  Listing  and 
Hearing  Review  Council  shall  include  at 
least  three  Non-Industry  members. 

(b)  As  soon  as  practicable  following 
the  appointment  of  members,  tite 
Nasdaq  Listing  and  Hearing  Review 
Council  shall  elect  a  Chair  from  among 
its  members.  The  Chair  shall  have  such 
powers  and  duties  as  may  be 
determined  from  time  to  tinw  by  the 
Nasdaq  Listing  and  Hearing  Review 
Council.  The  Board,  by  resolution 
adopted  by  a  majority  of  Directors  then 
in  office  and  after  notice  to  the  NASD 
Board,  may  remove  the  Chair  from  such 
position  at  any  time  for  refusal,  failure, 
neglect,  or  inability  to  discharge  the 
duties  of  Chair. 

Nomination  Process 

Sec.  5.3    The  Secretary  of  Nasdaq 
shall  collect  from  each  nominee  for  the 
office  of  member  of  the  Nasdaq  Listing 
and  Hearing  Review  Council  such 
information  as  is  reasonably  necessary 
to  serve  as  the  basis  for  a  determination 
of  the  nominee's  qualifications  and 
classification  as  an  Industry  or  Non- 
Industry  member,  and  the  Secretary 
shall  certify  to  the  National  Nominating 
Committee  each  nominee's 
qualifications  and  classification.  After 
appointment  to  the  Nasdaq  Listing  and 
Hearing  Review  Council,  each  member 
shall  update  such  information  at  least 
annually  and  upon  request  of  the 
Secretary,  and  shall  report  immediately 
to  the  Secretary  any  change  in  such 
qualifications  or  classification. 

Term  of  Office 

Sec.  5.4    (a)  Except  as  otherwise 
provided  in  this  Article,  each  Nasdaq 
Listing  and  Hearing  Review  Council 
member  shall  hold  office  for  a  term  of 
two  years  or  until  a  successor  is  duly 
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appointed  and  qualified,  except  in  the 
event  of  earlier  termination  from  office 
by  reason  of  death,  resignation, 
removal,  disqualification,  or  other 
reason. 

[bj  The  Nasdaq  Listing  and  Hearing 
Review  Council  shall  be  divided  into 
two  classes.  The  term  of  office  of  those 
of  the  first  class  shall  expire  in  January 
1999,  and  the  term  of  office  of  those  of 
the  second  class  shall  expire  one  year 
thereafter.  Begirming  in  January  1999, 
members  shall  be  appointed  for  a  term 
of  two  years  to  replace  those  whose 
terms  expire, 

(c)  Beginning  in  1999,  no  member 
may  serve  more  than  two  consecutive 
terms,  except  that  if  a  member  is 
appointed  to  fill  a  term  of  less  than  one 
year,  such  member  may  serve  up  to  two 
consecutive  terms  following  the 
expiration  of  such  member's  initial 
term. 

Resignation 

Sec.  5.5    A  member  of  the  Nasdaq 
Listing  and  Hearing  Review  Council  may 
resign  at  any  time  upon  written  notice 
to  the  Board.  Any  such  resignation  shall 
take  effect  at  the  time  specified  therein, 
or  if  the  time  is  not  specified,  upon 
receipt  thereof,  and  the  acceptance  of 
such  resignation,  unless  required  by  the 
terms  thereof,  shall  not  be  necessary  to 
make  such  resignation  effective. 

Removal 

Sec.  5.6    Any  or  all  of  the  members 
of  the  Nasdaq  Listing  and  Hearing 
Review  Council  may  be  removed  from 
office  at  any  time  for  refusal,  failure, 
neglect,  or  inability  to  discharge  the 
duties  of  such  office  by  majority  vote  of 
the  Board. 


Disqualification 

Sec.  5.7    Notwithstanding  Section 
5.4,  the  term  of  office  of  a  Nasdaq 
Listing  and  Hearing  Review  Council 
member  shall  terminate  immediately 
upon  a  determination  by  the  Board,  by 
a  majority  vote,  that:  (a)  The  member  no 
lortger  satisfies  the  classification 
(Industry  or  Non-Industry)  for  which  the 
member  was  elected;  and  (b)  the 
member's  continued  service  as  such 
would  violate  the  compositional 
requirements  of  the  Nasdaq  Listing  and 
Hearing  Review  Council  set  forth  in 
Section  5.2.  If  the  term  of  office  of  a 
Nasdaq  Listing  and  Hearing  Review 
Council  member  terminates  under  this 
Section,  and  the  remaining  term  of 
office  of  such  member  at  the  time  of 
termination  is  not  more  than  six 
months,  during  the  period  of  vacancy 
the  Nasdaq  Listing  and  Hearing  Review 
Council  shall  not  be  deemed  to  be  in 


violation  of  Section  5.2  by  virtue  of  such 
vacancy. 

Filling  of  Vacancies 

Sec.  5.8    If  a  position  on  the  Nasdaq 
Listing  and  Hearing  Review  Council 
becomes  vacant,  whether  because  of 
death,  disability,  disqualification, 
removal,  or  resignation,  the  National 
Nominating  Committee  shall  nominate, 
and  the  Board  shall  appoint  a  person 
satisfying  the  qualifications  for  the 
position  as  provided  in  Section  5.2(a)  to 
fill  such  vacancy,  except  that  if  the 
remaining  term  of  office  for  the  vacant 
position  is  not  more  than  six  months,  no 
replacement  shall  be  required. 

Quorum  and  Voting 

Sec.  5.9    At  all  meetings  of  the 
Nasdaq  Listing  and  Hearing  Review 
Council,  unless  otherwise  set  forth  in 
these  By-Laws,  a  quorum  for  the 
transaction  of  business  shall  consist  of 
a  majority  of  the  Nasdaq  Listing  and 
Hearing  Review  Council,  including  one 
Non-Industry  member.  In  the  absence  of 
a  quorum,  a  majority  of  the  members 
present  may  adjourn  the  meeting  until 
a  quorum  is  present. 

Meetings 

Sec.  5.10    The  members  of  the 
Nasdaq  Listing  and  Hearing  Review 
Council  may  participate  in  a  meeting 
through  the  use  of  a  conference 
telephone  or  similar  conununications 
equipment  by  means  of  which  all  person 
participating  in  the  meeting  may  hear 
one  another,  and  such  participation  in 
a  meeting  shall  constitute  presence  in 
person  at  such  meeting  for  all  purposes. 

Article  VI 

Compensation 

Compensation  of  Board.  Council,  and 
Committee  Members 

Sec.  6. 1     The  Board  may  provide  for 
reasonable  compensation  of  the  Chair  of 
the  Board,  the  Directors.  Nasdaq  Listing 
and  Hearing  Review  Council  members, 
and  the  members  of  any  committee.  The 
Board  may  also  provide  for 
reimbursement  of  reasonable  expenses 
incurred  by  such  persons  in  corwection 
with  the  business  of  Nasdaq. 

Article  [IVl  VU 

Officers,  Agents,  and  Employees 

Principal  Officers 

Sec.  (4. 1)  7. 1    The  principal  officers 
of  [the  Corporation)  Nasdaq  shall  be 
elected  by  the  Board  [of  Directors]  and 
shall  include  a  Chair,  a  President,  a 
Secretary,  a  Treasurer,  and  such  other 
officers  as  may  be  designated  by  the 
Board  [of  Directors).  One  person  may 
hold  the  offices  and  perform  the  duties 


of  any  two  or  more  of  said  principal 
offices,  except  the  offices  and  duties  of 
President  and  Vice  President  or  of 
President  and  Secretary.  None  of  the 
principal  officers,  except  the  Chair  of 
the  Board  and  the  President,  need  be 
[directors  of  the  Corporation]  Directors 
of  Nasdaq. 

Election  of  Principal  Officers;  Term  of 
Office 

Sec.  [4.2]  7.2    (a)  The  principal 
officers  of  [the  Corporation]  Nasdaq 
shall  be  elected  annually  by  the  Board 
(of  Directors]  at  the  annual  meeting  of 
the  Board  [of  Directors)  convened 
pursuant  to  Section  [3.10(a)  of  these  By- 
Laws)  4.11(a).  Failure  to  elect  any 
principal  officer  annually  shall  not 
dissolve  [the  Corporation)  Nasdaq. 

(b)  If  the  Board  [of  Directors)  shall  fiiil 
to  fill  any  principal  office  at«n  annual 
meeting,  or  if  any  vacancy  in  any 
principal  office  shall  occur,  or  if  any 
principal  office  shall  be  newly  created, 
such  principal  office  may  be  filled  at 
any  regular  or  special  meeting  of  the 
Board  (of  Directors). 

(c)  Each  principal  officer  shall  hold 
office  until  [his  or  her)  a  successor  is 
duly  elected  and  qiialified,  or  until  (his 
or  her  earlier)  death,  resignation,  or 
removal. 

Subordinate  Officers.  Agents,  or 
Employees 

Sec.  [4.3)7.3    In  addition  to  the 
principal  officers,  (the  Corporation) 
Nasdaq  may  have  one  or  more 
subordinate  officers,  agents,  and 
employees  as  the  Board  [of  Directors] 
may  deem  necessary,  each  of  whom 
shall  hold  office  for  such  period  and 
exercise  such  authority  and  perform 
such  duties  as  the  Board  [of  Directors], 
the  President,  or  any  officer  designated 
by  the  Board  (of  Directors),  may  from 
time  to  time  determine.  [The  Board  of 
Directors  at  any  time  may  appoint  and 
remove,  or  may  delegate  to  any 
principal  officer  the  power  to  appoint 
and  to  remove,  any  subordinate  officer, 
agent,  or  employee  of  the  Corporation.] 
Agents  and  employees  of  Nasdaq  shall 
be  under  the  supervision  and  control  of 
the  officers  of  Nasdaq,  unless  the  Board, 
by  resolution,  provides  that  an  agent  or 
employee  shall  be  under  the  supervision 
and  control  of  the  Board. 

Delegation  of  Duties  of  Officers 

Sec.  (4.4)7.4    The  Board  [of  Directors) 
may  delegate  the  duties  and  powers  of 
any  officer  of  [the  Corporation)  Nasdaq 
to  any  other  officer  or  to  any  [director) 
Director  for  a  specified  period  of  time 
and  for  any  reason  that  the  Board  [of 
Directors]  may  deem  sufficient 
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Resignation  and  Removal  of  Officers 

Sec.  (4.5)7.5    (a)  Any  officer  may 
resign  at  any  time  upon  written  notice 
of  resignation  to  the  Board  (of 
EKrectors],  the  President,  or  the 
Secretary.  Any  such  resignation  shall 
take  effect  upon  receipt  of  such  notice 
or  at  any  later  time  specified  therein. 
The  acceptance  of  a  resignation  shall 
not  be  necessary  to  make  the  resignation 
effective. 

(b)  Any  officer),  agent  or  employee  of 
the  Corporation)  of  Nasdaq  may  be 
removed,  with  or  without  cause,  by 
resolution  adopted  by  a  majority  of  the 
(directors)  Directors  then  in  office  at  any 
regular  or  special  meeting  of  the  Board 
(of  Directors)  or  by  a  written  consent 
signed  by  all  of  the  [directors)  Directors 
then  in  office.  Such  removal  shall  be 
without  prejudice  to  the  contractual 
rights  of  the  affected  officer,  [agent,  or 
employee,)  if  any,  with  (the 
Corporation]  Nasdaq. 

Bond 

Sec.  [4.6)7.6    [The  Corporation] 
Nasdaq  may  secure  the  fidelity  of  any 
or  all  of  its  officers,  agents,  or 
employees  by  bond  or  otherwise. 

Chair  of  the  Board 

Sec.  [4.7)7.7    The  Chair  of  the  Board 
shall  preside  at  all  meetings  of  the 
Board  [of  Directors)  at  which  [he  or  she) 
the  Chair  is  present.  The  Chair  shall 
exercise  such  other  powers  and  p>erfbrm 
such  other  duties  as  may  be  assigned  to 
(him  or  her]  the  Chair  from  time  to  time 
by  the  Board  [of  Directors). 

President 

Sec.  (4.8)  7.8    The  President  shall,  in 
the  absence  of  the  Chair  of  the  Board, 
preside  at  all  meetings  of  the  Board  (of 
Directors)  at  which  ^he  or  she]  the 
President  is  present.  The  President  shall 
be  the  (chief  executive  officer  of  the 
Corporation]  Chief  Executive  Officer  of 
Nasdaq  and  shall  have  general 
supervision  over  the  business  and 
a^irs  of  (the  Corporation)  Nasdaq.  The 
President  shall  have  all  powers  and 
duties  usually  incident  to  the  office  of 
the  President,  except  as  specifically 
limited  by  a  resolution  of  the  Board  [of 
Directors).  The  President  shall  exercise 
such  other  powers  and  perform  such 
other  duties  as  may  be  assigned  to  (him 
or  her)  the  President  from  time  to  time 
by  the  Board  [of  Directors). 

Vice  President 

Sec.  (4.9)  7.9    The  Board  shall  elect 
one  or  more  Vice  Presidents.  In  the- 
absence  or  disability  of  the  President  or 
if  the  office  of  President  [be]  becomes 
vacant,  the  Vice  Presidents  in  the  order 
determined  by  the  Board  [of  Directors), 


or  if  no  such  determination  has  been 
made,  in  the  order  of  their  seniority, 
shall  perform  the  duties  and  exercise 
the  powers  of  the  President,  subject  to 
the  right  of  the  Board  {of  Directors)  at 
any  time  to  extend  or  restrict  such 
powers  and  duties  or  to  assign  them  to 
others.  Any  Vice  President  may  have 
such  additional  designations  in  [his  or 
her)  such  Vice  President's  title  as  the 
Board  [of  Directors)  may  determine.  The 
Vice  Presidents  shall  generally  assist  the 
President  in  such  manner  as  the 
President  shall  direct.  Each  Vice 
President  shall  exercise  such  other 
powers  and  perform  such  other  duties 
as  may  be  assigned  to  [him  or  her]  such 
Vice  President  from  time  to  time  by  the 
Board  [of  Directors)  or  the  President 
The  term  "Vice  President"  used  in  this 
Section  shall  include  the  positions  of 
Executive  Vice  President,  Senior  Vice 
President,  and  Vice  President 

Secretary 

Sec.  (4.10)  7.10    The  Secretary  shall 
act  as  Secretary  of  all  meetings  of 
(stockholders)  the  stockholder  and  of 
the  Board  [of  Directors]  at  which  [he  or 
she)  the  Secretary  is  present,  shall 
record  all  the  proceedings  of  all  such 
meetings  in  a  book  to  be  kept  for  that 
purpose,  shall  have  supervision  over  the 
giving  and  service  of  notices  of  [the 
Corporation]  Nasdaq,  and  shall  have 
supervision  over  the  care  and  custody  of 
the  corporate  records  and  the  corporate 
seal  of  [the  Corporation)  Nasdaq.  The 
Secretary  shall  be  empowered  to  affix 
the  corporate  seal  to  documents,  the 
execution  of  which  on  behalf  of  [the 
Corporation)  Nasdaq  under  its  seal,  is 
duly  authorized,  and  when  so  affixed, 
may  attest  the  same.  The  Secretary  shall 
have  all  powers  and  duties  usually 
incident  to  the  office  of  Secretary, 
except  as  specifically  [listed)  limited  by 
a  resolution  of  the  Board  [of  Directors]. 
The  Secretary  shall  exercise  such  other 
powers  and  perform  such  other  duties 
as  may  be  assigned  to  [him  or  her]  the 
Secretary  from  time  to  time  by  the  Board 
(of  Directors]  or  the  President 

Assistant  Secretary 

Sec.  [4.11]  7.11    In  the  absence  of  the 
Secretary  or  in  the  event  of  [his  or  her] 
the  Secretary's  inability  or  refusal  to  act, 
any  Assistant  Secretary,  approved  by 
the  Board,  shall  exercise  all  powers  and 
perform  all  duties  of  the  Secretary.  An 
Assistant  Secretary  shall  also  exercise 
such  other  powers  and  perform  such 
other  duties  as  may  be  assigned  to  [him 
or  her]  such  Assistant  Secretary  from 
time  to  time  by  the  Board  [of  Directors) 
or  the  Sm^^tary. 


Treasurer 

Sec.  (4.12)  7.12    The  Treasurer  shall 
have  general  supervision  over  the  care 
and  custody  of  the  funds-and  over  the 
receipts  and  disbursements  of  [the 
Corporation]  Nasdaq  and  shall  cause  the 
funds  of  [the  Corporation)  Nasdaq  to  be 
deposited  in  the  name  of  [the 
Corporation]  Nasdaq  in  such  banks  or 
other  depositories  as  the  Board  (of 
Directors)  may  designate.  The  Treasurer 
shall  have  supervision  over  the  care  and 
safekeeping  of  the  securities  of  (the 
Corporation)  Nasdaq.  The  Treasurer 
shall  have  all  powers  and  duties  usually 
incident  to  the  office  of  Treasurer  except 
as  specffically  limited  by  a  resolution  of 
the  Board  [of  Directors).  The  Treasurer 
shall  exercise  such  other  powers  and 
perform  such  other  duties  as  may  be 
assigned  to  [him]  the  Treasurer  from 
time  to  time  by  the  Board  (of  Directors] 
or  the  President 

Assistant  Treesuiar 

Sec.  (4.13)  7.13    In  the  absence  of  the 
Treasurer  or  in  the  event  of  [his  or  her) 
the  Treasurer's  inability  or  refusal  to 
act,  any  Assistant  Treasurer,  approved 
by  the  Board,  shall  exercise  all  powers 
and  perform  all  duties  of  the  Treasurer. 
An  Assistant  Treasurer  shall  also 
exercise  such  other  powers  and  perform 
such  other  duties  as  may  be  assigned  to 
(him  or  her]  such  Assistant  Treasurer 
from  time  to  time  by  the  Board  (of 
Directors]  or  the  Treasurer. 

Article  (V)  VID 

Indemnification  of  Directors,  Officers, 
Employees,  (and)  Agents.  Nasdaq 
Listing  and  Hearing  Review  Council  and 
Committee  Members 

Sec.  [5.1]  8.1     (a)  [The  Corporation)  < 
Nasdaq  shall  indemnify,  and  hold 
harmless,  to  the  fullest  extent  permitted 
by  Delaware  law  as  it  presently  exists  or 
may  thereafter  be  amended,  any  person 
(and  the  heirs,  executors,  and 
administrators  of  such  person)  who,  by 
reason  of  the  fact  that  he  or  she  is  or  was 
a  [director  or)  Director,  officer  [of  the 
Corporation],  or  employee  of  Nasdaq  or 
a  Nasdaq  Listing  and  Hearing  Review 
Council  or  committee  member,  or  is  or 
was  a  (director  or)  Director,  officer,  or 
employee  of  Nasdaq  who  is  or  was 
serving  at  the  request  of  [the 
Corporation]  Nasdaq  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation,  partnership,  joint  venture, 
trust  [or  other  enterprise, ),  enterprise,    ■ 
or  non-profit  entity,  including  service 
with  respect  to  employee  benefit  plans, 
is  or  was  a  party,  or  is  threatened  tq  be 
made  a  party  to: 

(i)  Any  threatened,  pending,  or 
completed  action,  suit  or  proceeding. 
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whether  civil,  criminal,  administrative, 
or  investigative  (other  than  an  action  by 
or  in  the  right  of  [the  Corporation)] 
Nasdaq)  against  expenses  (including 
attorneys'  fees  and  disbursements], 
judgments,  fines,  and  amounts  paid  in 
settlement  actually  and  reasonably 
incurred  by  such  person  in  connection 
with  any  such  action,  suit,  or 
proceeding;  or 

(ii)  Any  threatened,  pending,  or 
completed  action  or  suit  by  or  in  the 
right  of  [the  Corporation]  Nasdaq  to 
prociue  a  judgment  in  its  fovor  against 
expenses  (including  attorneys'  fees  and 
disbursements]  actually  and  reasonably 
incurred  by  such  [persons]  person  in 
connection  with  the  defense  or 
settlement  of  such  action  or  suit. 

(b)  Nasdaq  shall  advance  expenses 
(including  attorneys'  fees  and 
disbursements)  to  persons  described  in 
subsection  (a);  provided,  however,  that 
the  payment  of  expenses  incurred  by 
such  person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  indemnified  under  this 
Section  or  otherwise. 

[(b}](c)  [The  Corporation]  Nasdaq 
may,  in  its  discretion,  indemnify  and 
hold  harmless,  to  the  fullest  extent 
permitted  by  Delaware  law  as  it 
presently  exists  or  may  thereafter  be 
amended,  any  person  (and  the  heirs, 
executors,  and  administrators  of  such 
persons)  who.  by  reason  of  the  fact  that 
he  or  she  is  or  was  an  (employee  or 
agent  of  the  Corporation,  or  ]  agent  of 
Nasdaq  or  is  or  was  an  agent  (^Nasdaq 
who  is  or  was  serving  at  Uie  request  of 
(the  Corporation]  Nasdaq  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation,  partnership,  trust  [or  other 
enterprise.  ].  enterprise,  or  non-profit 
entity,  including  service  with  respect  to 
employee  benefit  plans,  was  or  is  a 
party,  or  is  threatened  to  be  made  a 
party  to  any  action  or  proceeding 
descril>ed  (above)  in  subsection  (a). 
[M](d)  (The  Corporation)  Nasdaq 
may,  in  its  discretion,  pay  the  expenses 
(including  attorneys'  fees  and 
disbursements]  reasonably  and  actually 
incurred  by  an  agent  in  defending  any 
action,  suit,  or  proceeding  in  advance  of 
its  final  disposition],],  provided, 
however,  that  the  payment  of  expenses 
incurred  by  (a  director,  officer,  or 
employee]  such  person  in  advance  of 
the  fiiral  disposition  of  the  matter  shall 
be  conditioned  upon  receipt  of  a  written 
undertaking  by  (the  officer,  director,  or 
employee]  that  person  to  repay  ail 
amounts  advanced  if  it  shQuld  be 
ultimately  determined  that  (such)  the 


person  is  not  entitled  to  be  indemnified 
under  this  Section  (5.1  or  otherwise]  or 
otherwise. 

(e)  Notwithstanding  the  foregoing  or 
any  other  provision  of  these  By-Laws,  no 
advance  shall  be  made  by  Nasdaq  to  an 
agent  or  non-officer  employee  if  a 
determination  is  reasonably  arid 
promptly  made  by  the  Board  by  a 
majority  vote  of  those  Directors  who 
have  not  been  named  parties  to  the 
action,  even  though  less  than  a  quorum, 
or,  if  there  are  no  such  Directors  or  if 
such  Directors  so  direct,  by  independent 
legal  counsel,  that,  based  upon  the  facts 
known  to  the  Board  or  such  counsel  at 
the  time  such  determination  is  made:  (1) 
The  person  seeking  advancement  of 
expenses  (i)  acted  in  bad  faith,  or  (ii) 
did  not  act  in  a  manner  that  he  or  she 
reasonably  believed  to  be  in  or  not 
opposed  to  the  best  interests  of  Nasdaq; 
(2)  with  respect  to  any  criminal 
proceeding,  such  person  believed  or  had 
reasonable  cause  to  believe  that  his  or 
her  conduct  was  unlawful;  or  (3)  such 
person  deliberately  breached  his  or  her 
duty  to  Nasdaq. 

[(d)]  (f)    The  indemnification 
provided  by  this  [section]  Section  in  a 
specific  case  shall  not  be  deemed 
exclusive  of  any  other  rights  to  which  a 
person  seeking  indemnification  may  be 
entitled  (under  any  by-law,  agreement, 
vote  of  stockholders  or  disinterested 
directors  or  otherwise],  both  as  to  action 
in  his  or  her  official  capacity  and  as  to 
action  in  another  capacity  while  holding 
such  office,  and  shall  continue  as  to  a 
person  who  has  ceased  to  be  a  [director] 
Director,  officer.  National  Listing  and 
Hearing  Review  Council  or  committee 
member,  employee,  or  agent  and  shall 
inure  to  the  benefit  of  (his  or  her]  such 
person 's  heirs,  executors,  and 
administrators. 

(g)  Notwithstanding  the  foregoing,  but 
subject  to  subsection  (j).  Nasdaq  shall  be 
required  to  indemnify  any  person 
identified  in  subsection  (a)  in 
connection  with  a  proceeding  (or  part 
thereof)  initiated  by  such  person  only  if 
the  initiation  of  such  proceeding  (or  part 
thereof)  by  such  person  was  authorized 
by  the  Board. 

Ue)](h)    (The  Corporation'sl 
Nasdaq's  obligation,  if  any,  to 
indemnify  or  advance  expenses  to  any 
person  who  is  or  was  serving  at  its 
request  as  a  director,  officer,  employee, 
or  agent  of  another  corporation; 
partnership,  joint  venture,  trust  [or 
other],  enterprise,  or  non-profit  entity 
shall  be  reduced  by  any  amount  such 
person  may  collect  as  indemnification 
or  advancement  &om  such  other 
corporation,  partnership,  joint  venture, 
trust,  (or  other]  enterprise,  or  non-profit 
entity. 


Hf]](i)    Any  repeal  or  modification  of 
the  foregoing  provisions  of  this  Section 
[5.1]  shall  not  adversely  affect  any  right 
or  protection  hereunder  of  any  person 
respecting  any  act  or  omission  occurring 
prior  to  the  time  of  such  repeal  or 
modification. 

(j)  If  a  claim  for  ihdemnification  or 
advancement  of  expenses  under  this 
Article  is  not  paid  in  full  within  60  days 
afier  a  written  claim  therefor  by  an 
indemnified  person  has  been  received 
by  Nasdaq,  the  indemnified  person  may 
file  suit  to  recover  the  unpaid  amount 
of  such  claim  and,  if  successful  in  whole 
or  in  part,  shall  be  entitled  to  be  paid 
the  expense  of  prosecuting  such  claim. 
In  any  such  action,  Nasdaq  shall  have 
the  burden  of  proving  that  the 
indemnified  person  is  not  entitled  to  the 
requested  indemrufication  or 
advancement  of  expenses  under 
Delaware  law. 

Indemnification  Insurance 

Sec.  [5.2)8.2    (The  Corporation] 
Nasdaq  shall  have  power  to  purchase 
and  maintain  insurance  on  behalf  of  any 
person  who  is  or  was  a  (director] 
Director,  officer,  National  Listing  and 
Hearing  Review  Council  or  committee 
member,  employee,  or  agent  of  [the 
Corporation]  Nasdaq,  or  is  or  was 
serving  at  the  request  of  [the 
Corporation]  Nasdaq  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation,  parthership.  joint  vepture. 
trust  [or  other],  enterprise,  or  non-profit 
entity  against  any  liability  asserted 
against  (him  or  her)  such  person  and 
incurred  by  [him  or  her]  such  person  in 
any  such  capacity,  or  arising  out  of  (his 
or  her]  such  person 's  status  as  such, 
whether  or  not  (the  Corporation] 
Nasdaq  would  have  the  powor  to 
indemnify  [him  or  her]  such  person 
against  such  liabilify  [under  the 
provisions  of  this  section]  hereunder. 

Article  [VI)  a 

Capital  Stock 

Sole  Stockholder 

Sec.  9. 1     The  NASD  shall  be  the  sole 
stockholder  of  the  capital  stock  of 
Nasdaq. 

Certificates 

Sec.  [6.1)9.2    [Each]  TVie  stockholder 
[in  the  Corporation]  shall  be  entitled  to 
a  certificate  or  certificates  in  such  form 
as  shaltbe  approved  by  the  Board  [of 
Directors],  certifying  the  number  of 
shares  of  capital  stock  in  (the 
Corporation]  Nasdaq  owned  by  (such) 
the  stockholder. 
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Signatures 

Sec.  (6.2)9.3    (a)  Certificates  for 
shares  of  capital  stock  of  (the 
Corporation]  Nasdaq  shall  be  signed  in 
the  name  of  (the  Corporation]  Nasdaq 
by  two  officers  with  one  being  the  Chiur 
of  the  Board,  the  President,  or  a  Vice 
President,  and  the  other  being  the 
Secretary,  the  Treasurer,  or  such  other 
officer  that  may  be  authorized  by  the 
Board  [of  Directors).  Such  certificates 
may  be  sealed  with  the  corporate  (Seal) 
seal  of  (the  Corporation]  Nasdaq  or  a 
facsimile  thereof. 

(b)  If  any  such  certificates  are 
countersigned  by  a  transfer  agent  other 
than  [the  Corporation]  Nasdaq  or  its 
employee,  or  by  a  registrar  other  than 
[the  Corporation]  Nasdaq  or  its 
employee,  any  other  signature  on  the 
certificate  may  be  a  facsimile.  In  (case] 
the  event  that  any  officer,  transfer  agent, 
or  registrar  who  has  signed  or  whose 
facsimile  signature  has  been  placed 
upon  a  certificate  shall  [have  ceased] 
cease  to  be  such  officer,  transfer  agent, 
or  registrar  before  such  certificate  is 
issued,  such  certificate  may  be  issued  by 
(the  Corporation)  Nasdaq  with  the  same 
effect  as  if  such  person  were  such 
officer,  transfer  agent,  or  registrar  at  the 
date  of  issue. 

Stock  Ledger 

Sec.  (6.3)9.4    (a)  A  record  of  all 
certificates  for  capital  stock  issued  by 
(the  Corporation]  Nasdaq  shall  be  kept 
by  the  Secretary  or  any  other  officer, 
employee,  or  agent  designated  by  the 
Board  (of  Directors].  Such  record  shall 
show  the  name  and  address  of  the 
person,  firm,  or  corporation  in  which 
certificates  for  capital  stock  are 
registered,  the  number  of  shares 
represented  by  each  such  certificate,  the 
date  of  each  such  certificate,  and  in  the 
case  of  certificates  which  have  been 
canceled,  the  dat6  of  cancellation 
thereof. 

(b)  (The  Corporation]  Nasdaq  shall  be 
entitled  to  treat  the  holder  of  record  of 
shares  of  capital  stock  as  shown  on  the 
stock  ledger  as  the  owner  thereof  and  as 
the  person  entitled  to  vote  such  shares 
and  to  receive  notice  of  meetings,  and 
for  all  other  purposes.  (The  Corporation) 
Nasdaq  shall  not  be  bound  to  recognize 
any  equitable  or  other  claim  to  or 
interest  in  any  share  of  capital  stock  on 
the  part  of  any  other  person,  whether  or 
not  [the  Corporation]  Nasdaq  shall  have 
express  or  other  notice  thereof. 

Transfers  of  Stock 

Sec.  (6.4)9.5    (a)  The  Board  (of 
Directors)  may  make  such  rules  and 
regulations  as  it  may  deem  expedient, 
not  inconsistent  with  law.  the  Restated 


Certificate  of  Incorporation,  or  these  By- 
Laws,  concerning  the  issuance,  transfer, 
and  registration  of  certificates  for  [share] 
shares  of  capital  stock  of  (the 
Corporation]  Nasdaq.  The  Board  [of 
Directors]  may  appoint,  or  authorize  any 
principal  officer  to  appoint,  one  or  more 
transfer  agents  or  one  or  more  transfer 
clerks  and  one  or  more  registrars  and 
may  require  all  certificates  for  capital 
stock  to  bear  the  signature  or  signatures 
of  any  of  them. 

(b)  Transfers  of  capital  stock  shall  be 
made  on  the  books  of  (the  Corporation) 
Nasdaq  only  upon  d^very  to  [the 
Corporation]  Nasdaq  or  its  transfer 
agent  of;  (i)  a  written  direction  of  the 
registered  holder  named  in  the 
certificate  or  such  holder's  attorney 
lawftilly  constituted  in  writing].);  (ii)  the 
certificate  for  the  shares  of  capital  stock 
being  transferred],];  and  (iii)  a  written 
assignment  of  the  shares  of  capital  stock 
evidenced  thereby. 

Cancellation 

Sec.  (6.5)9.6    Each  certificate  for 
capital  stock  surrendered  to  [the 
Corporation]  Nasdaq  for  exchange  or 
transfer  shall  be  canceled  aiul  no  new 
certificate  or  certificates  shall  be  issued 
in  exchange  for  any  existing  certificate 
other  than  pursuant  to  (Sec.  6.6.  of  these 
By-Laws]  Section  9.7  imtil  such  existing 
certificate  shall  have  been  canceled. 

Lost,  Stolen,  Destroyed,  and  Mutilated 
Certificates 

Sec.  [6.6]  9. 7    In  the  event  that  an^ 
certificate  for  shares  of  capital  stock  of 
[the  Corporation)  Nasdaq  shall  be 
mutilated,  [the  Corporation]  Nasdaq 
shall  issue  a  new  certificate  in  place  of 
such  mutilated  certificate.  In  [case]  the 
event  that  any  such  certificate  shall  be 
lost,  stolen,  or  destroyed  [the 
Corporation],  Nasdaq  may.  in  the 
discretion  of  the  Board  [of  Directors]  or 
a  committee  [designated]  appointed 
thereby  with  power  so  to  act,  issue  a 
new  certificate  for  capital  stock  in  the 
place  of  any  such  lost,  stolen,  or 
destroyed  certificate.  The  applicant  for 
any  substituted  certificate  or  certificates 
shall  surrender  any  mutilated  certificate 
or.  in  the  case  of  any  lost,  stolen,  or 
destroyed  certificate,  furnish 
satisfactory  proof  of  such  loss,  theft,  or 
destruction  of  such  certificate  and  of  the 
ownership  thereof.  The  Board  [of 
Directors]  or  such  committee  may,  in  its 
discretion,  require  the  owner  of  a  lost  or 
destroyed  certificate,  or  (his)'  the 
owner's  representatives,  to  furnish  to 
(the  Corporation]  Nasdaq  a  bond  with 
an  acceptable  surefy  or  sureties  and  in 
such  sum  as  will  be  sufficient  to 
indemnify  [the  Corporation)  Nasdaq 
against  any  claim  that  may  be  made 


against  it  on  account  of  the  lost,  stolen, 
or  destroyed  certificate  or  the  issuance 
of  such  new  certificate.  A  new 
certificate  may  be  issued  without 
requiring  a  bond  when,  in  the  judgment 
of  the  Board  [of  Directors),  it  is  proper 
to  do  so. 

Fixing  of  Record  [Dates]  Date 

Sec.  (6.7)9.0    The  Board  may  fix  a 
record  date  in  accordance  with 
Delaware  law.  ((a)  In  order  that  the 
Corporation  may  determine  the 
stockholders  entitled  to  notice  of  or  to 
vote  at  any  meeting  of  stockholders  or 
any  adjournment  thereof,  or  to  express 
consent  or  dissent  to  corporate  action  in 
writing  without  a  meeting,  or  to  exercise 
any  ri^ts  with  respect  to  any  change, 
conversion  or  exclunge  of  stock,  or  for 
the  purpose  of  any  other  lawful  action, 
the  Board  of  Directors  may  fix.  in 
advance,  a  record  date,  which  shall  not 
be  more  than  sixfy  nor  less  than  ten 
days  before  the  date  of  any  meeting  of 
stockholders,  nor  inore  than  sixfy  days 
prior  to  any  other  action.  Only  such 
stockholders  as  shall  be  stockholders  of 
record  on  the  date  so  fixed  shall  be 
entitled  to  notice  of  and  to  vote  at  sut^ 
meeting  or  any  ac^ummsnt  thereof,  or 
to  give  siich  consent  or  dissent,  or  to 
exercise  such  ri^its  with  respect  to  any 
such  change,  conversion  or  exchange  of 
stock,  or  to  participate  in  any  such 
action,  notwithstanding  the  transfer  of 
any  stock  on  the  l>ooks  of  the 
Corporation  after  any  record  date  so 
fixed.) 

((b)  If  no  record  date  is  fixed  by  the 
Board  of  Directors: 

(i)  The  record  date  for  determining 
stockholders  entitled  to  notice  of  or  to 
vote  at  a  meeting  of  stockholders  shall 
be  at  the  close  of  business  on  the  day 
next  preceding  the  date  on  which  notice 
is  given,  or  if  notice  is  waived,  at  the 
close  of  business  on  the  day  next 
preceding  the  day  on  which  the  meeting 
is  held;  ■ 

(ii)  The  record  date  for  determining 
stockholders  entitled  to  express  consent 
to  corporate  action  in  writing  without  a 
meeting,  when  no  prior  action  by  the 
Board  of  Directors  is  necessary,  shall  be 
at  the  close  of  business  on  the  day  on 
which  the  first  written  consent  is 
expressed;  and 

(ill)  The  record  date  for  determining 
stockholders  for  any  other  purpose  shall 
be  at  the  close  of  business  on  the  day 
on  which  the  Board  of  Directors  adopts 
the  resolution  relating  thereto.) 

((c)  A  determination  of  stockholders 
of  record  entitled  to  notice  of  or  to  vote 
at  a  meeting  of  stockholders  shall  apply 
to  any  adjournment  of  the  meeting; 
provided,  howrever.  that  the  Board  of 
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Directors  may  fix  a  new  record  date  for 
the  adjourned  meeting.] 

Article  (Vn)  X 

Miscellaneous  Provisions 

Corporate  Seal 

Sec.  (7.1110.1     The  seal  of  [the 
Corporation)  Nasdaq  shall  be  circular  in 
form  and  shall  bear,  in  addition  to  any 
other  emblem  or  device  approved  by  the 
Board  [of  Directors],  the  name  of  [the 
Corporation]  Nasdaq,  the  year  of  its 
incorporation,  and  the  words 
"Corpomte  Seal"  and  "Delawaref")." 
The  seal  may  be  used  by  causing  it  to 
be  affixed  or  impressed,  or  a  facsimile 
thereof  may  be  reproduced  or  otherwise 
used  in  such  manner  as  the  Board  [of 
Directors]  may  determine. 

Fiscal  Year 

Sec.  [7.2]10.2    The  fiscal  year  of  (the 
-Corporation]  Nasdaq  shall  begin  the  1st 
day  of  January  in  each  year,  or  such 
other  month  as  the  Board  [of  Directors] 
"•may  determine  by  resolution. 

Waiver  of  Notice 

Sec.  (7.3 J 10.  J    (a)  Whenever  notice  U 
required  to  be  given  by  law,  the 
Restated  Certificate  of  hicorporation,  or 
these  By-Laws,  a  written  waiver  thereof, 
signed  by  the  person  or  persons  entitled 
to  such  notice,  whether  before  or  after 
the-time  stated  therein,  shall  be  deemed 
equivalent  to  notice.  Neither  the 
business  to  be  transacted  at,  nor  the 
purpose  of,  any  regular  or  special 
meeting  of  the  [stockholders,  directors] 
stockholder.  Directors,  or  members  of  a 
committee  of  [directors]  Directors  need 
be  specified  in  any  written  waiver  of 
notice. 

(b)  Attendance  of  a  person  at  a 
meeting  shall  constitute  a  waiver  of 
notice  of  such  meeting,  except  when  the 
person  attends  a  meeting  for  th&express 
purpose  of  objecting,  at  the  beginning  of 
the  meeting,  to  the  transactioa  of  any 
business  because  the  meeting  ismot 
lawfully  called  or  convened. 

Execution  of  Instruments,  Contracts, 
Etc. 

Sec.  {7.4.110.4    (a;  All  chedu.  drafts, 
bill*  of  exehange,  notes,  or  other 
■obligations  or  orders  for  the  payment  of 
money  shall  be  signed  in  the  name  of 
(the  Corporation]  Nasdaq  by  such 
officer  or  officers  or  person  or  persons],] 
as  the  Board  [of  Directors],  or  a  duly 
authorized  committee  thereof,  may  from 
time  to  time  designate.  Except  as 
"Otherwise  provided  by  law,  the  doard 
[of  Directors],  any  committee  given 
specific  authority  in  the  premises  by  the 
Board  (of  Directors],  or  any  committee 
given  authority  to  exercise  generally  the 


powers  of  the  Board  [of  Directors] 
during  intervals  between  meetings  of 
the  Board  (of  Directors],  may  authorize 
any  officer,  employee,  or  agent,  in  the 
name  of  and  on  behalf  of  [die 
Corporation]  Nasdaq,  to  enter  into  or 
execute  and  deliver  deeds,  bonds, 
mortgages,  contracts,  and  other 
obligations  or  instruments,  and  such 
authority  may  be  general  or  confined  to 
specific  instances. 

{b)  All  applications,  written 
instruments,  and  papers  required  by  any 
department  of  the  United  States 
Government  or  by  any  state,  county, 
municipal,  or  other  governmental 
authority,  may  be  executed.in  the  name 
of  [the  Corporation]  Nasdaq  by  any 
principal  officer  or  subordinate  officer 
of  [the  Corporation]  Nasdaq,  or,  to  the 
extent  designated  for  such  purpose  from 
time  to  time  by  the  Board  (of  Directors], 
by  an  employee  or  agent  of  [the 
Corporation]  Nasdaq.  Such  designation 
may  contain  the  power  to  substitute,  in 
the  discretion  of  the  person  named,  one 
or  more  other  persons. 

Form  of  Records 

Sec.  (7.5)10.5    Any  records 
maintained  by  [tbellorporation]  Nasdaq 
in  the  regular  course  of  bueiness, 
including  its  stock  ledger,  books  of 
account,  and  minute  books,  may  be  kept 
on,  or  be  in^e  form  of,  magnetic  tape, 
computer  disk,  or  any  other  information 
storage  device,  provided  that  the  records 
«J  kept  can  be  converted  into  clearly 
legible  form  within  a  reasonable  time. 

Article  (Vffl)  XI 

Amendments;  £mergency  By-Laws 

By  (Stockholders)  Stockhoider 

Sec.  (8.1)11.1    These  By-Laws  may  be 
altered,  amended,  or  repealed,  or  new 
By-Laws  may  be  adopted,  at  any 
meeting  of  Utockholders  by  the  vote  of 
the  holders  of  not  less  than  a  majority 
of  the  outstanding  shares  of  stock 
entitled- to  vote  thereat]  tfte  rtock/io/der, 
provided  that,  in.thecase  of  a  special 
meeting,  notice  that  an  amendment  is  to 
be  considered  and  acted  upon  shall  be 
inserted  in  the  notice  or  waiver  of  notice 
of  aaid  meeting. 

By  Directors 

Sec.  (8.2)11.2    To  the  extent 
permitted  by  the  Restated  Certificate  of 
Incorporation,  these  By-Laws  may  be 
altered,  amended,  or  rep>ealed,  or  new 
By-Lawy  may  be  adopted,  at  any  regular 
or  special  meeting  of  the  Board  (of 
Directors]  by  a  resolution  adopted  by  a 
vote  of  a  majority  of  the  whole  Board  [of 
Directors). 


Emergency  By-Laws 

Sec.  (8.3)  1 1 .3    The  Board  [of 
Directors]  may  adopt  emergency  By- 
Laws  subject  to  repeal  or  change  by 
action  of  the  (stockholders]  stockholder 
which  shall,  notwithstanding  any 
different  provision  of  law,  the  Restated 
Certificate  of  Incorporation,  or  these  By- 
Laws,  be  operative  during  any 
emergency  resulting  firom  any  nuclear  or 
atomic  disaster,  an  attack  on  the  United 
States  or  on  a  locality  in  which  (the 
Corporation]  Nasdaq  conducts  its 
business  or  customarily  holds  meetings 
of  the  Board  [of  Directors  or 
stockholders)  or  the  stockholder,  any 
catastrophe,  or  other  emergency 
condition,  as  a  result  of  which  a  quorxmi 
of  the  Board  [of  Directors)  or  a 
committee  thereof  cannot  readily  be 
convened  for  action.  Such  emergency 
By-Laws  may  make  any  provision  that 
may  be  practicable  and  necessary  (for) 
under  the  circumstances  of  the 
emergency. 


Plan  of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries 

L  NASD.  Inc. 

The  NASD,  Inc.  (referenced  as 
"NASD"),  the  Registered  Section  15A 
Association,  is  the  parent  company  of 
the  wholly-owned  Subsidiaries  NASD 
Regulation,  Inc.  (referenced  individually 
as  "(NASDR)  NASD  Regalation")  and 
The  Nasdaq  Stock  Market.  Inc. 
(referenced  individually  as  "Nasdaq") 
(referenced  collectively  as  the 
"Subsidiaries'').  The  term  "Association" 
shall  refer  to  the  NASD  and  the 
Subsidiaries  collectively. 

A.  Governors,  Directors  and 
Committee  Members  The  terms 
"Industry  Governors,"  "Non-Industry 
Governors."  "Public  Governors." 
"Industry  Directors,"  "Non-Industry 
Directors."  "Public  Directors."  "Industry 
committee  members."  "Non-Industry 
committee  members. "  and  "Public 
committee  members, "  as  used  herein, 
shall  have  the  meanings  set  forth  in  the 
By-Lawsx>fthe  NASD.  NASD  Regulation 
and  Nasdaq,  as  applicable. 

(The  following  definitions  are 
applicable  to  Governors  of  the  NASD. 
Directors  of  the  Subsidiaries,  and 
Members  of  Conunittees  of  the  NASD 
and  the  Subsidiaries.) 

II.  "Industry"  Governors,  Directors  or 
Committee  Members  shall  include  (a) 
officers,  directors  and  employees  of 
brokers  and  dealers  and  persons  who 
have  been  employed  in  any  such 
capacity  at  any  time  within  the  prior 
three  years;  and  (b)  persons  who  have 
consulting  or  employment  relationships 
with  or  provided-professional  services 
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to  the  Association  and  persons  who 
have  had  any  such  relationship  or 
provided  any  such  services  at  any  time 
within  the  prior  three  years.) 

(2.  "Non-industry"  Governors. 
Directors  or  Committee  Members  shall 
be  (a)  Public  Governors;  (b)  officers  and 
employees  of  issuers  of  secunties  listed 
on  The  Nasdaq  Stock  Market  or  traded 
in  the  over-the-counter  market;  (c) 
persons  affiliated  with  brokers  and 
dealers  that  operate  solely  to  assist  the 
securities-related  activities  of  the 
business  of  non-member  affiliates  (such 
as  a  broker  or  dealer  established  to: 

(i)  Distribute  an  affiliate's  securities 
which  are  issued  on  a  continuous  (», 
regular  basis,  or  (ii)  process  the  limited 
buy  and  sell  orders  of  the  shares  of 
employee  ownera  of  the  affiliate);  (d) 
employees  of  an  entity  that  is  affiliated 
wiUi  a  broker  or  dealer  that  does  not 
accoimt  for  a  material  portion  of  the 
revenues  of  the  consolidated  entity,  and 
who  are  primarily  engaged  in  the 
business  of  the  non-member  entity:  and 
(e)  other  individuals  who  would  not  be 
Industry  Governors,  Directors  or 
Committee  Members.] 

[3.  "Public"  Governors,  Directors  or 
Committee  Members  shall  be  non- 
industry  persons  who  have  no  material 
business  relationship  with  a  broker, 
dealer  or  the  Association.) 

B.  Functions  and  Authority  of  the 
NASD— The  NASD  shall  have  ultimate 
responsibility  for  the  rules  and 
regulations  of  the  Association  and  its 
operation  and  administration.  As  set 
forth  below  in  Sections  U.A.  and  IILA., 
the  NASD  has  delegated  certain 
authority  and  functions  to  its 
[subsidiaries]  Subsidiaries.  Actions 
takeu  pursuant  to  delegated  authority, 
however,  remain  subject  to  review, 
ratification  or  rejection  by  the  NASD 
Board  in  accordance  with  procedures 
established  by  that  Board.  Any  function 
or  responsibility  as  a  registered 
securities  association  under  the 
Securities  Exchange  Act  of  1934  ("Act"), 
or  as  set  forth  in  the  (article  of 
incorporation]  Restated  Certificate  of 
Incorporation  or  the  by-laws  is  hereby 
reserved,  except  as  expressly  delegated 
to  the  (subsidiaries)  Subsidiaries.  In 
addition,  the  NASD  expressly  retains 
the  following  authority  and  functions: 

1.  To  exercise  overall  responsibility 
for  ensuring  that  the  Association's 
statutory  and  self-regulatory  obligations 
and  functions  are  fulfilled. 

2.  To  delegate  authority  to  the 
Subsidiaries  to  take  actions  on  behalf  of 
the  NASD. 

3.  To  elect  the  Subsidiary  Boards  of 
Directors. 

4.  To  review  the  rulemaking  and 
disciplinary  decisions  of  the 


Subsidiaries  (See  Sections  (II.C.]  n.B. 
and  (mC]  m.B.  below). 

5.  To  coordinate  actions  of  the 
Subsidiary  Boards  as  necessary. 

6.  To  resolve  any  disputes  between 
the  Subsidiaries. 

7.  To  adnunister  common  overhead 
and  technology  of  the  Subsidiaries. 

8.  To  administer  the  Office  of  Internal 
Review  as  provided  in  [Section  LD.4 
below]  the  NASD  By-Laws. 

9.  To  manage  external  Association 
relations  on  major  policy  issues. 

10.  To  direct  the  Subsidiaries  to  take 
action  necessary  to  effectuate  the 
purposes  and  functions  of  the 
Association. 

11.  To  take  action  ab  initio  in  an  cuea 
of  responsibility  delegated  to  NASD 
Regulation  in  Section  Ilorto  Nasdaq  in 
Section  in. 

[C.  Board  of  Governon 

1.  Composition:  The  NASD  Board  of 
Governors  ("NASD  Board")  shall  be 
composed  of  at  least  Nine  (9)  and  no 
more  than  Thirteen  (13)  Governors,  a 
majority  of  whom  shall  be  Non-industry 
(including  at  least  Two  (2)  Public 
Governors).  The  Chief  Executive  Officer 
("CEO")  of  NASD  shall  be  a  Governor, 
hi  the  event  that  the  NASD  Board  shall 
consist  of  Eleven  (11)  or  more 
Governors,  at  least  Three  (3)  shall  be 
Public  Governors.) 
(2.  Election  Procedures 

a.  Commencing  with  the  selection  of 
Governors  to  take  office  in  April  of 
1997,  Governors  (except  the  CEO  of 
NASD)  shall  be  elected  by  a  majority 
vote  of  those  members  of  the  NASD 
rnaHng  ballots  ou  a  slate  of  nominees 
presented  to  the  NASD  memboship  by 
the  National  Nominating  Committee  for 
election  by  secret  ballot, 
b.  National  Nominating  Conmiittee 

(1)  The  National  Nominating 
Committee  shall  be  composed  of  at  least 
Six  (6)  and  not  more  than  Nine  (9) 
members,  equally  balanced  between 
Industry  and  Non-industry  Committee 
Members -(including  at  least  Two  (2) 
Public  Committee  Members).  In  the 
event  that  the  Nominating  Committee 
shall  consist  of  Seven  (7)  or  more 
members  at  least  Three  (3)  shall  be 
Public  Committee  Members.  If  at  any 
time  there  shall  be  an  odd  number  of 
members  of  the  National  Nominating 
Committee,  Non-industry  Committee 
Members  shall  be  in  the  majority.  No 
officer  or  employee  of  the  Association 
shall  serve  as  a  member  of  the  National 
Nominating  Committee  in  any  voting  or 
non-voting  capacity.  Two  members  of 
the  National  Nominating  Committee 
shall  be  selected  by  each  of  the 
Subsidiaries  and  the  NASD.  No  more 


than  three  of  the  Committee  Members 
and  no  more  than  two  of  the  Industry 
Committee  Members  shall  be  ciirrent 
members  of  the  NASD  Board  or  of  the 
Board  of  Directors  of  one  of  the 
Subsidiaries  [collectively  the 
"Association  Boards").  Any  member  of 
the  National  Nominating  Committee 
who  is  a  current  member  of  any 
Association  Board  shall  be  in  his/her 
final  year  of  service  on  any  Association 
Board. 

(2)  Members  of  the  National 
Nominating  Committee  shall  be 
appointed  annually  by  the  NASD  Board 
and  may  be  removed  for  cause  by  a 
majoritv  vote  of  the  NASD  Board. 

(3)  Toe  National  Nominating 
Committee  shall  propose  to  the  NASD 
Board  one  or  more  nominees  for  each 
vacant  or  new  Governor  position,  and 
for  each  Director  position  on  the  Boards 
of  Directors  of  the  Subsidiaries.) 

[3.  Contested  Elections 

a.  A  candidate  for  the  NASD  Board 
who  has  not  been  nominated  pursuant 
to  Section  2.b(3)  above  may  be 
nominated  by  petition,  for  the  term  of 
office  specified  by  the  Board  for  the 
vacant  govemorahip,  if  the  candidate 
presents  duly  executed  petitions  to  the 
National  Nominating  Committee 
demonstrating  that  such  candidate  has 
the  support  of  Two  (2)  percent  of  the 
members  of  the  NASD. 

b.  A  candidate  for  the  NA^  Board 
may  be  included  on  the  ballot  only  if 
the  Committee  certifies  t)ut  the 
candidate's  petitions  are  duly  executed 
by  the  requisite  number  of  members  of 
the  NASD  and  that  the  candidate  meets 
the  qualifications  for  the  position  to  be 
filled,  as  defined  in  Section  LA.  above.) 
(4.TermofO€Bce 

a  Each  Governor  shall  hold  office  for 
a  term  of  not  more  than  three  years,  or 
until  a  successor  is  elected  and 
qualified,  or  until  death, 
disqualification,  resignation,  orremovaL 
Except  as  provided  in  paragraphs  (b) 
and  (c).  Governors  may  not  serve  more 
than  two  consecutive  terms  of  office  on 
any  Association  Board. 

b.  The  CEO  of  the  NASD  shall  serve 
as  a  member  of  the  NASD  Board  imtil 

a  successor  is  selected  and  qualified,  or 
until  death,  resignation, 
disqualification,  or  removal. 

c.  Where  a  Governor  is  appointed  to 
fill  a  term  of  less  than  one  year,  such 
Governor  shall  not  be  precluded  from 
serving  two  additional  terms  of  office.] 
[5.  Vacancies 

a.  If  a  Governor  position  becomes 
vacant  before  the  expiration  of  the 
Governor's  term  of  office,  the  National 
Nominating  Conunittee  shall 
recommend,  and  the  NASD  Board  shall 
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elect  by  majority  vote  of  the  remaining 
Governors,  a  person  satisfying  the 
criteria  for  a  Governor  position  of  the 
type  (Industry,  Non-industry  or  Public), 
vacated  as  defined  in  Section  LA.  above, 
unless  such  Governor  has  a  remaining 
term  of  office  of  no  more  than  six 
months,  in  which  case  no  replacement 
mil  be  required. 

b.  If  a  Governor  no  longer  satisfies  the 
criteria  for  the  category  in  which  he  or 
she  was  elected  (Industry,  Non-industry 
or  Public)  and  has  a  remaining  term  of 
office  of  more  than  six  months,  such 
Governor  shall  be  automatically 
removed  from  office  unless  the 
remaining  members  of  the  NASD  Board 
determine  otherwise  by  a  ma)ority  vote 
and  the  failure  to  remove  the  Governor 
does  not  affect  the  proportional 
representation  set  forth  in  Section  I.C.I. 
abnove.] 

[D.  Audit  Committee 

1.  The  Audit  Committee  shall  be  a 
committee  of  the  NASD  Board  and  shall 
include  the  following  functions: 

a.  To  enuue  the  existence  of  adequate 
controls  and  the  integrity  of  the 
financial  reporting  process  of  the 
Association. 

b.  To  recommend  to  the  NASD  Board, 
and  to  monitor  the  independence  and 
performance  of,  the  certified  public 
accountants  retained  as  outside  auditors 
by  the  NASD. 

c.  To  direct  and  oversee  all  the 
activities  of  the  Association's  internal  ' 
review  function,  fncluding  but  not 
limited  to  management's  responses  to 
the  internal  review  function.) 

[2.  Composition:  The  Audit 
Conunittee  shall  be  composed  of  Four 
(4)  or  Five  (5)  members  of  the  NASD 
Board,  none  of  whom  are  officers  or 
employees  of  the  Association.  The 
Committee  shall  include  at  least  one 
Public  Committee  Member  who  shall 
serve  as  Chairperson  of  the  Committee. 
The  Committee  shall  have  no  more  than 
two  Industry  Committee  Members.  If  the 
Committee  shall  have  Four  (4)  members 
it  shall  have  not  more  than  One  (1) 
Industry  Committee  Member.  In  the 
event  that  the  size  of  the  NASD  Board 
shall  at  any  time  consist  of  Eleven  (11) 
or  more  members,  the  Audit  Committee 
shall  include  Two  (2)  Public  Committee 
Members.  In  addition,  each  Subsidiary 
shall  designate  a  PubUc  Member  of  its 
Board  as  a  liaison  to  the  Audit 
Committee.  The  Audit  Committee  may 
considt  with  that  person  on  issues 
relating  to  the  functions  of  the 
Subsidiary,  but  neither  the  liaison  nor 
any  officer  or  emplojree  of  the 
Association  shall  serve  on  the  Audit 
Committee  in  any  voting  or  non-voting 
capacity.) 


(3.  No  member  of  the  Audit 
Committee  shall  participate  in  the 
consideration  or  decision  of  any  matter 
relating  to  a  particular  NASD  member, 
company  or  individual  if  he  or  she  has 
a  material  interest  in,  or  a  professional, 
business  or  personal  relationship  with, 
that  member,  company  or  individual  or 
if  such  participation  shall  create  an 
appearance  of  impropriety.  Committee 
members  shall  consult  with  the  General 
Counsel  of  NASD  to  determine  if  recusal 
is  necessary.  In  the  event  that  a  member 
of  the  Committee  is  recused  from 
consideration  of  a  matter,  any  decision 
on  the  matter  shall  be  by  a  vote  of  a 
majority  of  the  remaining  members  of 
the  Committee.] 

[4.  Office  of  hitemal  Review:  The 
Audit  Cooimittee  shall  have  exclusive 
authority:  (a)  To  hire  or  terminate  the 
Director  of  Internal  Review,  (b)  to 
determine  the  compensation  of  the 
Director  of  Internal  Review,  and  (c)  to 
determine  the  budget  for  the  Office  of 
Internal  Review.  The  Office  of  Internal 
Review  shall  report  directly  to  the  Audit 
Committee.  The  Audit  Committee  may, 
in  its  discretion,  direct  that  the  Office  of 
Internal  Review  also  report  to  senior 
management  of  the  NASD  on  matters  it 
deems  appropriate  and  may  request  that 
senior  NASD  management  perform  such 
operational  oversight  as  necessary  and 
proper,  consistent  with  preservation  of 
the  independence  of  the  internal  review 
function.) 

(E.]C.  Management  Compensation 
Committee 

1.  The  Management  Compensation 
Committee  shall  be  a  Committee  of  the 
NASD  Board  and  shall  have  the 
following  functions:  To  consider  and 
recommend  compensation  policies, 
programs,  and  practices  for  employees 
of  the  Association. 

2.  Composition:  The  Management 
Compensation  Committee  shall  [be 
composed)  consist  of  no  fewer  than 
(Four  (4))  four  and  no  more  than  seven 
(or  more  Members  ol  the  NASD  Board, 
equally  balanced  between  Indusdy  and 
Non-industry ]Govemors.  [If  at  any  time 
there  shall  be  an  odd  number  of 
members  of  the  Management 
Compensation  Conunittee,  Non-industry 
Committee  Members  shall  be  in  the 
majority. )  Tb  e  number  of  Non-Industry 
committee  members  shall  equal  or 
exceed  the  number  of  Industry 
committee  members.  The  Chief 
Ejocutive  Officer  shaJtbe  an  ex-officio, 
non-voting  member  of  the  Management 
Compensation  Committee.  Each 
member  shall  serve  a  term  of  office  of 
one  year. 

3.  Quorum:  At  all  meetings  of  the 
Management  Compensation  Committee, 


a  quorum  for  the  transaction  of  business 
shall  consist  of  a  majority  of  the 
Management  Compensation  Committee, 
including  not  less  than  50  percent  of  the 
Non-Industry  committee  members.  In 
the  absence  of  a  quonun,  a  majority  of 
the  committee  members  present  may 
adjourn  the  meeting  until  a  quorum  is 
present. 

(F.)  D.  Access  to  and  Status  of  Officers, 
Directors,  Employees,  Books,  Records,    , 
and  Premises  of  Subsidiaries 

Notwithstanding  the  delegation  of 
authority  to  the  Subsidiaries,  as  set  forth 
in  Sections  II.A.  and  m.A.  below,  the 
staff,  books,  records,  and  premises  of  the 
Subsidiaries  are  the  staff,  books, 
records,  and  premises  of  the  NASD 
subject  to  oversight  pursiiant  to  the 
(Securities  Exchange  Act  of  1934 
("Act"))  Act,  and  all  officers,  directors, 
employees,  and  agents  of  the 
Subsidiaries  are  officers  [and),  directors, 
employees,  and  agents  of  the  NASD  for 
purposes  of  the  Act. 
U.  NASD  Regulatioui  Inc.  ("(NASDR) 
NASD  Regulation") 

A.  Delegation  of  Functions  and 
Authority: 

1.  Subject  to  Section  I.B.11,  [The]  the 
NASD  hereby  delegates  to  [the  NASDR 
and  the  NASDR)  NASD  Regulation  and 
NASD  Regulation  assumes  the  following 
responsibilities  and  functions  as  a 
registered  securities  association: 

a.  To  establish  and  interpret  rules  and 
regulations  and  provide  exemptions  for 
NASD  members  including,  but  not 
limited  to  fees  [and],  membership 
requirements  (and  the  Code  of 
Arbitration  and  Mediation  Procedure], 
and  arbitration  procedures. 

b.  To  determine  Association  policy, 
including  developing  and  adopting 
necessary  or  appropriate  rule  changes, 
relating  to  the  business  and  sales 
practices  of  NASD  members  and 
associated  persons  with  respect  to,  but 
not  limited  to,  (i)  arbitration  of  disputes 
among  and  between  NASD  members, 
associated  persons  and  customers,  (ii) 
public  and  private  sale  or  distribution  of 
securities  including  underwriting 
arrangements  and  compensation,  (iii) 
financial  responsibility,  (iv) 
qualifications  for  NASD  membership 
and  association  with  NASD  members, 
(v)  clearance  and  settlement  of 

-seciuities  transactions  and  other 
financial  responsibility  and  operational 
matters  affecting  members  in  general 
and  securities  listed  on  The  Nasdaq 
Stodc  Market  and  on  other  markets 
operated  by  The  Nasdaq  Stock  Market, 
(vi)  NASD  member  advertising 
practices,  (vii)  administration, 
interpretation,  and  enforcement  of 
Association  rules,  (viii)  administration 
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and  enforcement  of  Municipal 
Securities  Rulemaking  Board  ("MSRB") 
rules,  the  fiederal  securities  laws,  and 
other  laws,  rules  and  regulations  that 
the  Association  has  the  authority  to 
administer  or  enforce,  and  (ix)  standards 
of  proof  for  violations  and  sanctions 
imposed  on  NASD  members  and 
associated  persons  in  connection  with 
disciplinary  actions. 

c.  To  take  necessary  or  appropriate 
action  to  assure  compliance  wiUi 
Association  policy.  Association  and 
MSRB  rules,  the  federal  securities  laws, 
and  other  laws,  rules  and  regulations 
that  the  Association  has  the  authority  to 
administer  or  enforce,  through 
examination,  surveillance,  investigation, 
enforcement,  disciplinary,  and  other 
programs. 

d.  To  administer  programs  and 
systems  for  the  surveillance  and 
enforcement  of  rules  governing  NASD 
members'  conduct  and  trading  activities 
in  The  Nasdaq  Stock  Market,  other 
markets  operated  by  The  Nasdaq  Stock 
Market,  the  third  market  for  securities 
listed  on  a  registered  exchange,  and  the 
over-the-counter  market. 

e.  To  examine  and  investigate  NASD 
members  and  associated  persons  to 
determine  if  they  have  violated 
Association  or  MSRB  rules,  the  federal 
securities  laws,  and  other  laws,  rules, 
and  regulations  that  the  Association  has 
the  authority  to  administer,  interpret,  or 
enforce. 

f  To  administer  Association 
enforcement  and  disciplinary  programs, 
including  investigation,  adjudication  of 
cases  and  the  imposition  of  fines  and 
other  sanctions. 

g.  To  administer  the  Association's 
office  of  professional  hearing  officers. 

h.  To  conduct  arbitrations, 
mediations,  and  other  dispute 
resolution  programs. 

i.  To  conduct  qualification 
exsuninations  and  continuing  education 
programs. 

j.  To  operate  the  Central  Registration 
Depository  [("CRD")). 

k.  To  determine  whether  applicants 
for  NASD  membership  have  met  the 
requirements  for  membership 
established  by  the  Association. 

1.  To  place  restrictions  on  the  business 
activities  of  NASD  members  consistent 
with  the  public  interest,  the  protection 
of  investors,  and  the  federal  securities 
laws. 

m.  To  determine  whether  persons 
seeking  to  register  as  associated  persons 
of  NASD  members  have  met  such 
qualifications  for  registration  as  may  be 
established  by  the  Association, 
including  whether  statutorily 
disqualified  persons  will  be  permitted 
to  associate  with  particular  NASD 


members  and  the  conditions  of  such 
association. 

n.  To  oversee  all  District  Office 
activities. 

0.  To  establish  the  annual  budget  and 
business  plan  for  [NASDR]  NASD 
Regulation. 

p.  To  determine  allocation  of 
(NASDR)  NASD  Regulation  resources. 

q.  To  establish  and  assess  fees  and 
other  charges  on  NASD  members, 
persons  associated  with  NASD 
members,  and  others  using  the  services 
or  facilities  of  [NASDR]  NASD 
Regulation. 

r.  To  manage  external  relations  on 
enforcement,  regulatory,  and  other 
policy  issues  with  Congress,  the 
Securities  and  Exchange  Commission 
[("SEC"))  ("Commission"),  state 
regulators,  other  self-regulatory 
organizations,  business  groups,  and  the 
public. 

8.  To  establish  internal  procedures  for 
considering  complaints  by  members, 
associated  persons,  and  members  of  the 
public  who  request  an  investigation  or 
disciplinary  action  by  the  Association. 

t  To  operate  Stockwatch  in 
conjunction  with  Nasdaq  pursuant  to 
Section  IV. 

2.  All  action  taken  piirsuant  to 
authority  delegated  pursuant  to  (1)  shall 
be  subject  to  the  review,  ratification,  or 
rejection  by  the  NASD  Board  in 
accordance  with  procedures  established 
by  the  NASD  Board. 
[B.  Board  of  Directors 

1.  Subsequent  to  January  of  1997,  the 
NASDR  Board  of  Directors  ("NASDR 
Board")  shall  be  composed  of  at  least 
Twenty-one  (21)  and  no  more  than 
Twenty-five  (25)  Directors.  The 
President  of  NASDR  shall  be  a  member 
of  the  NASDR  Board  and  the  remaining 
members  shall  be  equally  balanced 
between  Industry  and  Non-indiutry 
Directors.  If  at  any  time  there  shall  be 
an  odd  number  of  Directors,  excluding 
the  President,  a  majority  of  the  Directors 
other  than  the  President  shall  be  Non- 
industry.  The  NASDR  Board  shall 
include  Seven  (7)  representatives  of 
NASD  members  representing 
geographical  regions  defined  by  the 
NASDR  Board,  and  at  least  Three  (3)  at- 
large  industry  representatives.  The 
NASDR  Board  shall  include  at  least  Ten 
(10)  Non-industry  Directors,  including 
at  least  Three  (3)  Public  Directors.  In  the 
event  that  the  NASDR  Board  shall 
consist  of  more  than  Twenty-two  (22) 
Members,  at  least  Four  (4)  shall  be 
Public  Directors.  The  NASDR  Board 
shall  include  representatives  of  an 
issuer  of  investment  company  shares  or 
an  affiliate  of  such  an  issuer  and  an 
insurance  company  or  an  affiliated 


NASD  member.  The  CEO  of  NASD  shall 
be  an  ex-officio  non-voting  member  of 
the  NASDR  Board.) 
[2.  Election  Procedures 

a.  The  National  Nominating 
Committee  shall  propose  to  the  NASD 
Board  nominees  for  each  position  on  the 
NASDR  Board. 

b.  The  Seven  (7)  Industry  Members  of 
the  NASDR  Board  shall  be  nominated 
by  Regional  Nominating  Committees  for 
consideration  l^  the  National 
Nominating  Committee.  A  Regional 
Nominating  Committee  shall  consist  of 
equal  nimibers  of  members  frt>m  each 
district  comprising  the  regions  and 
members  shall  be  selected  by  the 
District  Committee  for  that  District 

c.  Any  officer,  director  or  employee  of 
an  NASD  member  who  has  not 
otherwise  been  nominated  by  the 
Regional  Nominating  Committee  may 
seek  nomination  if  the  candidate 
presents  duly  executed  petitions  to  the 
Regional  Nominating  Committee  for  the 
appropriate  geographical  region 
demonstrating  that  such  candidate  has 
the  support  of  at  least  ten  (10)  percent 
of  the  NASD  members  in  that  region. 
The  Regional  Nominating  Conunittee 
shall  submit  the  names  of  its  nominees 
and  of  all  the  candidates  presenting 
qualifying  petitions  to  the  members  in 
that  region  for  nomination  by  secret 
ballot.  The  Regional  Nominating 
Committee  shall  nominate  to  the 
National  Nominating  Committee  the 
candidate  receiving  the  most  votes. 

d.  Terms  of  Office  and  Vacancies:  The 
terms  of  office  of  Directors  and  the 
procedures  for  the  filling  of  vacancies 
shall  be  the  same  as  those  set  forth 
under  Section  I.C.4.  and  5.  above.) 
(C)B.'  (NASDR)  NASD  Regulation  Board 
Procedures 

[1.  Disciplinary  Actions — Any 
disciplinary  decision  of  the  Association, 
including  dismissals,  may  be  appealed 
or  called  for  review  pursuant  to  the 
Rules  of  the  Association.] 

(2.  Statutory  Disqualification 
Decisions — Any  decision  of  the  NBCC 
with  respect  to  statutory  disqualification 
may  be  called  for  review  pursuant  to  the 
Rules  of  the  Association.) 

[3)1.  Rule  Filings — [Any  rule  change 
adopted  by  the  NASDR  Board  that 
imposes  fees  or  other  charges  on 
persons  or  entities  other  than  NASD 
members  or  that  the  NASDR  Board 
refers  to  the  NASD  Board  because  in  the 
view  of  the  NASDR  Board  it  raises 
significant  policy  issues  shall  be 
reviewed  and  ratified  by  the  NASD 
Board  before  becoming  the  final  action 
of  the  Association.)  The  NASD  Board 
shall  review  and  ratify  a  rule  change 
adopted  by  the  NASD  Regulation  Board 
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before  the  rule  change  becomes  the  final 
action  of  the  Association  if  the  rule 
change:  (a)  Imposes  fees  or  other 
charges  on  persons  or  entities  other  than 
NASD  members:  (b)  raises  significant 
policy  issues  in  the  view  of  the  NASD 
Regulation  Board,  and  the  NASD 
Regulation  Board  refers  the  rule  change 
to  the  NASD  Board;  or  (c)  is  materially 
inconsistent  with  a  recommendation  of 
the  National  Adjudicatory  Council.  If 
the  (NASDRl  NASD  RegulaUon  Board 
does  not  refer  a  rule  change  to  the 
NASD  Board  for  review,  the  (NASDR) 
NASD  Regulation  Board  action  (will) 
shall  become  the  final  action  of  the 
Association  unless  called  for  review  by 
any  member  of  the  NASD  Board  not 
later  than  the  NASD  Board  (its)  meeting 
next  following  the  [NASDR]  NASD 
Regulation  Board's  action  [but  which  is 
15  calendar  days  or  more  following  the 
action  of  the  [NASDR  Board].  During  the 
process  of  developing  rule  proposals, 
(NASDR)  NASD  RegulaUon  siaH  shall 
consult  with  and  seek  the  advice  of 
Nasdaq  staff  before  presenting  any  rule 
proposal  to  the  [NASDR]  NASD 
Regulation  Board. 

[4.  Notwithstanding  the  requirements 
set  forth  in  paragraph  3  of  this  Section, 
the  NASD  Board  may  determine  it  is 
advisable  to  call  or  not  call  for  review 
any  rule  change  within  the  iS  calendar 
day  period  following  the  decision  of  the 
NASDR  Board.) 

2.  Petitions  for  Reconsideration 

a.  If  the  NASD  Regulation  Board  or 
NASD  Board  takes  action  on  a  rule 
change  relating  to  the  business  and 
sales  practices  of  NASD  members  or 
associated  persons  or  enforcement 
policies,  including  policies  with  respect 
to  fines  and  other  sanctions,  and  such 
action  is  materially  inconsistent  with 
the  recommendation  of  the  National 
Adjudicator,-  Council,  the  NASD 
Regulation  Board  or  the  NASD  Board,  as 
applicable,  shall  provide  written  notice 
of  its  action  to  the  National 
Adjudicatory  Council  within  one 
calendar  day. 

b.  Within  two  calendar  days  after 
receipt  of  such  notice,  the  National 
Adjudicatory  Council,  by  majority  vote, 
may  petition  the  NASD  Board  for 
reconsideration.  Such  petition  shall  be 
in  writing  and  include  a  statement 
explaining  in  detail  why  the  National 
Adjudicatory  Council  believes  that  the 
NASD  Regulation  Boards  or  NASD 
Board's  action  should  be  set  aside. 

c.  The  NASD  Executive  Committee 
shall  act  on  a  timely  and  complete 
petition  for  reconsideration  within  three 
calendar  days  after  its  receipt.  If  the 
NASD  Executive  Committee  grants 
reconsideration,  the  matter  ^all  be 


added  to  the  agenda  of  the  next 
regularly  scheduled  meeting  of  the 
NASD  Board.  If  the  NASD  Executive 
Committee  denies  reconsideration,  the 
NASD  Regulation  Board's  or  NASD 
Board's  previous  action  on  the  rule  shall 
be  final,  and  staff  shall  submit  the 
necessary  rule  filing  to  the  SEC. 
[D.]  C.  Supplemental  Delegation 
Regarding  [the  Formation  of 
Committees)  Committees 

(1.  The  NASDR  board  may  designate 
one  or  more  committees  and  delegate  to 
such  committees  such  powers  and 
authority,  as  necessary  and  appropriate, 
to  act  on  behalf  of  the  NASDR  Board  in 
carrying  out  the  functions  and  authority 
delegated  to  the  NASDR  by  the  NASD. 
Such  delegations  shall  be  in 
conformance  with  law,  the  charter  and 
the  by-laws  and  the  requirements  as  set 
forth  below  as  part  of  this  Plan  of 
Allocation  and  Delegation.  Any  action 
taken  by  a  committee  pursuant  to 
delegated  authority  shall  be  subject  to 
review,  ratification  or  rejection  by  the 
NASDR  Board  in  accordance  with 
procedures  established  by  the  NASDR 
Board.) 

[(a)  National  Business  Conduct 
Committee — A  National  Business 
Conduct  Cotunittee  may  be  created  for 
the  purpose  of: 

(i)  Hearing  and  deciding  appecds  of 
initial  disciplinary  decisions  of  the 
Association. 

(ii)  Considering  and  recommending  to 
the  NASDR  Board  policy  and  rule 
changes  relating  to  the  business  and 
sales  practices  of  NASD  members  and 
associated  persons. 

(iii)  Considering  and  recommending 
Association  enforcement  policies, 
including  policies  with  respect  to  fines 
and  other  sanctions.) 

[(b)  The  NBCC  shall  be  composed  of 
at  least  Eight  (8)  members  of  the  NASDR 
Board  equally  balanced  between 
Industry  and  Non-industry  Committee 
Members  (including  at  least  one  Public 
Member).  If  at  any  time  there  shall  be  an 
odd  number  of  Committee  Members,  a 
majority  of  the  Members  shall  be  Non- 
industry.  Each  NBCC  Member  shall  be 
elected  to  serve  a  one- year  term.) 
1.  Market  Regulation  Committee 

a.  The  Market  Regulation  Committee 
shall  advise  the  NASD  Regulation  Board 
on  regulatory  proposals  and  industry 
initiatives  relating  to  quotations. 
execution,  trade  reporting,  and  trading 
practices:  advise  the  NASD  Regulation 
Board  in  its  administration  of  programs 
and  systems  for  the  surveillance  and 
enforcement  of  rules  governing  NASD 
members'  conduct  and  trading  activities 
in  The  Nasdaq  Stock  Market,  other 
markets  operated  by  The  Nasdaq  Stock 


Market,  the  third  market  for  securities 
listed  on  a  registered  exchange,  and  the 
over-the-counter  market;  provide  a  pool 
of  panelists  for  thoSs  hearing  panels 
that  the  Chief  Hearing  Officer  or  his  or 
her  designee  determines  should  include 
a  member  of  the  Market  Regulation 
Committee  pursuant  to  the  Rules  of  the 
Association;  participate  in  the  training 
of  hearing  panelists  on  issues  relating  to 
quotations,  executions,  trade  reporting, 
and  trading  practices;  and  review  and 
recommend  to  the  National 
Adjudicatory  Council  changes  to  the 
Association's  Sanction  Guidelines. 

b.  The  NASD  Regulation  Board  shall 
appoint  the  Market  Regulation 
Committee  by  resolution.  The  members 
of  the  Market  Regulation  Committee 
shall  be  balanced  between  Industry  and 
Non-Industry  committee  members. 

c.  At  all  meetings  of  the  Market 
Regulation  Committee,  a  quorum  for  the 
transaction  of  business  shall  consist  of 
a  majority  of  the  Market  Regulation 
Committee,  including  not  less  than  50 
percent  of  the  Non-Industry  committee 
members.  If  at  least  50  percent  of  the 
Non-Industry  committee  members  are  (i) 
present  at  or  (ii)  have  filed  a  waiver  of 
attendance  for  a  meeting  after  receiving 
an  agenda  prior  to  such  meeting,  the 
requirement  that  not  less  than  50 
percent  of  the  Non-Industry  committee 
members  be  present  to  constitute  the 
quorum  shall  be  waived. 

[2.  Other  Committee*— With  respect 
to  any  other  committees  that  may  be 
formed  pursuant  to  this  Section  D  for 
purposes  other  than  those  set  forth  in  (1) 
above,  such  committee  shall  be  created 
in  accordance  with  the  by-laws  by 
resolution  or  resolutions  adopted  by  • 
majority  of  the  whole  NASDR  Board.) 
2.  National  Arbitration  and  Mediation 
Committee 

a.  The  National  Arbitration  and 
Mediation  Committee  shall  have  the 
powers  and  authority  pursuant  to  the 
Rules  of  the  Association  to  advise  the 
NASD  Regulation  Board  on  the 
development  and  maintenance  of  an 
equitable  and  efficient  system  of  dispute 
resolution  that  will  equally  serve  the 
needs  of  public  investors  and 
Association  members,  to  monitor  rules 
and  procedures  governing  the  conduct 
of  dispute  resolution,  ana  to  have  such 
other  powers  and  authority  as  is 
necessary  to  effectuate  the  purposes  of 
the  Rules  of  the  Association. 

b.  The  NASD  Regulation  Board  shall 
appoint  the  National  Arbitration  and 
Mediation  Committee  by  resolution.  The 
National  Arbitration  and  Mediation 
Committee  shall  consist  of  no  fewer 
than  ten  and  no  more  than  25  members. 
The  members  of  the  National 
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Arbitration  and  Mediation  Committee 
shall  be  equally  balanced  between 
Industry  and  Non-InduMy  committee 
members. 

c.  At  all  meetings  of  the  National 
Arbitration  and  Mediation  Committee,  a 
quorum  for  the  transaction  of  business 
shall  consist  of  a  majority  of  the 
National  Arbitration  and  Mediation 
Committee,  including  not  less  than  50 
percent  of  the  Non-Industry  committee 
members.  If  at  least  50  percent  of  the 
Non-Industry  committee  members  are  (i) 
present  at  or  (ii)  have  filed  a  waiver  of 
attendance  for  a  meeting  after  receiving 
an  agenda  prior  to  such  meeting,  the 
requirement  that  not  less  them  50 
percent  of  the  Non-Industry  committee 
members  be  present  to  constitute  the 
quorum  shall  be  waived. 

3.  Operations  Committee 

a.  The  Operations  Committee  shall 
have  the  fbUopfing  functions: 

i.  to  issue  interpretations  or  rulings 
with  respect  to  the  Uniform  Practice 
Code  ("UPC"): 

ii.  to  advise  the  NASD  Regulation 
Board  and,  where  applicable,  the 
Nasdaq  Listing  and  Hearing  Review 
Council,  with  respect  to  the  clearance 
and  settlement  of  securities  transactions 
and  other  financial  responsibility  and 
operational  matters  that  may  require 
modifications  to  the  UPC  or  other  Rules  ^ 
of  the  Association;  and 

iii.  to  maintain  a  Nasdaq  Liai^n 
Subcommittee  to  provide  advice  to 
Nasdaq  staff  on  policy  making  related  to 
the  UPC  and  financial  responsibility 
issues  related  to  The  Nasdaq  Stock 
Market  or  other  markets  operated  by 
The  Nasdaq  Stock  Market  and  to  issue 
interpretations  or  rulings  with  respect  to 
the  application  of  the  UPC  to 
cancellations  of  new  issues,  due  bills, 
and  similar  situations  that  arise  with 
respect  to  securities  listed  on  The 
Nasdaq  Stock  Market  or  traded  on  other 
markets  operated  by  The  Nasdaq  Stock 
Market. 

b.  The  NASD  Regulation  Board  shall 
appoint  the  Operations  Committee  by 
resolution.  The  Operations  Committee 
shall  have  not  more  than  50  percent  of 
its  members  directly  engaged  in  market- 
making  activity  or  employed  by  a 
member  firm  whose  revenues  from 
market-making  activity  exceed  ten 
percent  of  its  total  revenues. 

in.  Delegation  to  Nasdaq 

A.  Delegation  of  Functions  and 
Authority 

1.  Subject  to  Section  I.B.11..  [The]  the 
NASD  hereby  delegates  to  Nasdaq  and 
Nasdaq  assumes  the  following 
responsibilities  and  functions  as  a 
registered  securities  association: 


a.  To  operate  The  Nasdaq  Stock 
Market,  automated  systems  supporting 
The  Nasdaq  Stock  Market,  and  other 
markets  or  systems  for  non-Nasdaq 
securities. 

b.  To  provide  and  maintain  a 
telecommunications  network 
infrastructiire  linking  market 
participants  for  the  efficient  processing 
and  handling  of  quotations,  orders, 
transaction  reports,  and  comparisons  of 
transactions. 

c.  To  collect,  process,  consolidate, 
and  provide  to  [NASDR]  NASD 
Regulation  the  information  requisite  to 
operation  of  the  surveillance  audit  trail. 

d.  To  develop  and  adopt  rule  changes 
(i)  applicable  to  the  collection, 
processing,  and  dissemination  of 
quotation  and  transaction  information 
for  securities  traded  on  The  Nasdaq 
Stock  Market,  on  other  markets  operated 
by  The  Nasdaq  Stock  Market,  in  the 
third  maricet  for  securities  listed  on  a 
registned  exchange,  and  in  the  over-the- 
counter  market,  (ii)  for  Nasdaq-operated 
trading  systems  for  these  securities,  and 
(iii)  establishing  trading  practices  with 
respect  to  these  securities. 

e.  To  develop  and  adopt  rules, 
interpretations,  policies,  and  procedures 
and  provide  exemptions  to  maintain 
and  enhance  the  integrity,  fairness, 
efficiency,  and  competitiveness  of  The 
Nasdaq  Stock  Market  and  other  maricets 
operated  by  The  Nasdaq  Stock  Market 

f.  To  act  as  a  Securities  Information 
Processor  for  quotations  and  transaction 
information  related  to  securities  traded 
on  The  Nasdaq  Stock  Market  and  other 
markets  operated  by  The  Nasdaq  Stock 
Maricet. 

g.  To  act  as  processor  under  the 
Nasdaq/Unlisted  Trading  Privileges 
Plan  to  collect,  consolidate,  and 
disseminate  quotation  and  transaction 
reports  in  eligible  securities  from  all 
Plan  Participants  in  a  fair  and  non- 
discriminatory manner. 

h.  To  administer  the  Association's 
involvement  in  National  Market  System 
Plans  related  to  Nasdaq/Unlisted 
Trading  Privileges  or  trading  in  the  third 
market  for  securities  listed  on  a 
registered  exchange. 

i.  To  develop,  adopt,  and  administer 
rules  governing  listing  standards 
applicable  to  securities  traded  on  The 
Nasdaq  Stock  Market  and  the  issuers  of 
those  securities. 

j.  To  establish  standards  for 
participation  in  The  Nasdaq  Stock 
Market[.)  and  other  markets  or  systems 
operated  by  Nasdaq,  and  determine  in 
accordance  with  Association  and 
Nasdaq  proceduires  if:  (i)  persons 
seeking  to  participate  in  any  of  such 
markets  and  systems  have  met  the 
standards  established  for  participants; 


and  (ii)  persons  participating  in  any  of 
the  markets  or  systems  continue  to  meet 
the  standards  established  for 
participants. 

k.  To  establish  and  assess  listing  fses 
upon  issuers  and  Cses  for  the  products 
and  services  offered  by  Nasdaq. 

1.  To  establish  the  annual  budget  and 
business  plan  for  Nasdaq. 

m.  To  determine  allocation  of  Nasdaq 
resources. 

n.  To  man^e  external  relations  on 
matters  related  to  trading  on  and  the 
operation  and  functions  of  The  Nasdaq    - 
Stock  Market,  other  markets  operated  by 
The  Nasdaq  Stock  Market  and  systems 
operated  by  the  Nasdaq  Stock  Maiiwt 
with  Congress,  the  [SEC]  Coannission, 
state  regidators.  other  self-regulatory 
organizations,  business  groups,  and  the 
public. 

0.  To  operate  Stockwatch  in 
conjunction  with  NASD  Regulation 
pursuant  to  Section  IV. 

2.  All  action  taken  pursuant  to 
authority  delegated  pursuant  to  (1)  shall 
be  subJMrt  to  the  review,  ratification,  or 
rejection  by  the  NASD  Board  in 
accordance  with  procedures  established 
by  the  NASD  Board. 

(B.  Board  of  Directors 

1.  Composition — As  of  January  of 
1997  the  Nasdaq  Board  of  Directors 
("Nasdaq  Board")  shall  be  composed  of 
at  least  Eleven  (11)  and  not  more  than 
Fifteen  (15)  Directors.  The  President  of 
Nasdaq  shall  be  a  member  of  the  Nasdaq 
Board  and  the  remaining  Members  shall 
be  equally  balanced  between  Industry 
and  Non-industry  Directors,  includiiig 
at  least  two  (2)  Public  Directors.  If  at  any 
time  there  shall  be  an  odd  number  of 
Directors,  excluding  the  President,  a 
majority  of  the  Directors  other  than  the 
Presideht  shall  be  Non-industry.  In  the 
event  that  the  Nasdaq  Board  shall 
consist  of  more  than  Twelve  (12) 
Members,  at  least  Three  (3)  shall  be 
Public  Directors.  The  CEO  of  NASD 
shall  be  an  ex-officio  non-voting 
member  of  the  Nasdaq  Board.) 

[2.  Election  Iht)cedures 

a.  The  National  Nominating 
Committee  shall  propose  to  the  NASD 
Board  nominees  for  each  position  on  the 
Nasdaq  Board. 

b.  Terms  of  Office  and  Vacancies:  The 
terms  of  office  of  Directors  and  the 
procedures  for  the  filling  of  vacancies 
shall  be  the  same  as  those  set  forth 
under  I.C.4.  and  5.  above.) 

[Q]  B.  Nasdaq  Board  Procedures 

1.  Listing/Delisting  Decisions — Any 
initial  decision  of  Nasdaq  staff 
concerning  the  listing  or  delisting  of 
securities  on  The  Nasdaq  Stock  Maricet 
may  be  appealed  to  the  Nasdaq  ligHng 
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and  Hearing  Review  [Committee] 
Council  ("Listing  (Committee]  CounciT') 
within  15  calendar  days,  or  called  for 
review  by  any  member  of  the  Listing 
[Committee)  Council  within  45  days,  as 
set  forth  in  the  (Code  of  Procedure] 
Rules  of  the  Associatimi.  (A  decision  of 
die  Listing  Committee  may  be  called  for 
review  by  any  member  of  the  Nasdaq 
Board  not  later  than  its  meeting  next 
following  the  Listing  Committee's 
decision.]  A  decision  of  the  (Nasdaq 
Board)  Listing  Council  may  be  called  for 
review  by  any  member  of  the  NASD 
Board  not  later  than  the  NASD  Board 
[its]  meeting  next  following  the  (Nasdaq 
Board's]  Listing  Council's  decision  but 
which  is  15  calendar  days  or  more 
following  the  decision  of  the  Listing 
[Committee]  Council  (or  the  Nasdaq 
Board).  Notwithstanding  the  preceding 
sentence,  the  NASD  Board  may 
determine  it  is  advisable  to  call  for 
review  any  listing/ delisting  decision 
mth  the  15  calendar  day  period 
following  the  decision  of  the  Listing 
Council.  Any  decision  not  appealed  or 
called  for  review  shall  become  the  final 
action  of  the  Association  upon 
expiration  of  the  time  allowed  for 
appeal  or  call  for  review.  An  issuer  has 
the  right  to  appeal  a  final  action  of  the 
Association  taken  by  the  Listing 
(Committee]  Council[,  Nasdaq  Board]  or 
NASD  to  the  (SEC)  Commission. 

2.  Rule  Filings — [Any  rule  change 
adopted  by  the  Nasdaq  Board  that 
imposes  fees  or  other  charges  on 
persons  or  entities  other  than  NASD 
members  or  issuers  or  that  the  Nasdaq 
Board  determines  to  refer  to  the  NASD 
Board  because  in  the  view  of  the  Nasdaq 
Board  it  raises  significant  policy  issues 
shall  be  reviewed  and  ratified  by  the 
NASD  Board  before  becoming  the  final 
action  of  the  Association.)  The  NASD 
Board  shall  review  and  ratify  a  rule 
change  adopted  by  the  Nasdaq  Board 
before  the  rule  change  becomes  the  final 
action  of  the  Association  if  the  rule 
change:  (a)  Imposes  fees  or  other 
charges  on  persons  or  entities  other  than 
NASD  members  or  issuers;  (b)  raises 
significant  policy  issues  in  the  view  of 
the  Nasdaq  Board,  and  the  Nasdaq 
Board  refers  the  rule  change  to  the 
NASD  Bioard;  or  (c)  is  materially 
inconsistent  with  a  recommendation  of 
the  Nasdaq  Listing  and  Hearing  Review 
Council.  If  the  Nasdaq  Board  does  not 
refar  a  rule  change  to  the  NASD  Board 
for  review,  the  Nasdaq  Board  action 
[will]  shall  become  the  final  action  of 
the  Association  unless  called  for  review 
by  any  member  of  the  NASD  Board  not 
later  than  the  NASD  Board  [its]  meeting 
next  following  the  Nasdaq  Board's 
action  (but  which  is  15  calendar  days  or 


more  foUovring  the  action  of  the  Nasdaq 
Board).  During  the  process  of 
developing  rule  proposals,  Nasdaq  staff 
shall  consult  with  and  seek  the  advice 
of  [NASDR]  NASD  Regulation  staff 
before  presenting  any  rule  proposal  to 
the  Nasdaq  Board. 

(3.  Waiver  of  15-day  Period — 
Notwithstanding  the  requirements  set 
forth  in  paragraphs  1  and  2  of  this 
Section,  the  Na!sD  Board  may 
determine  it  is  advisable  to  call  for 
review  any  listing/ delisting  decision  or 
rule  change  within  the  15  calendar  day 
period  following  the  decision  of  the 
Listing  Committee  or  the  Nasdaq  Board, 
as  applicable.) 
3.  Petitions  for  Reconsideration 

a.  If  the  Nasdaq  Board  or  NASD 
Board  takes  action  on  a  listing-related 
rule  change,  and  such  action  is 
materially  inconsistent  with  the 
recommendation  of  the  Nasdaq  Listing 
and  Hearing  Review  Council,  the 
Nasdaq  Board  or  the  NASD  Board,  as 
applicable,  shall  provide  written  notice 
of  its  action  to  the  Nasdaq  Listing  and 
Hearing  Review  Council  within  one 
calendar  day. 

b.  Within  two  calendar  days  after 
receipt  of  such  notice,  the  Nasdaq 
Listing  and  Hearing  Review  Council,  by 
majority  vote,  may  petition  the  NASD 
Board  for  reconsideration.  Such  petition 
shall  be  in  writing  and  include  a 
statement  explaining  in  detail  why  the 
Nasdaq  Listing  and  Hearing  Review 
Council  believes  that  the  Nasdaq 
Board's  or  NASD  Board's  action  should 
be  set  aside. 

c.  The  NASD  Executive  Committee 
shall  act  on  a  timely  and  complete 
petition  for  reconsideration  within  three 
calendar  days  after  its  receipt.  If  the 
NASD  Executive  Committee  grants 
reconsideration,  the  matter  shall  be 
added  to  the  agenda  of  the  next 
regularly  scheduled  meeting  of  the 
NASD  Board.  If  the  NASD  Executive 
Committee  denies  reconsideration,  the 
Nasdaq  Board's  or  NASD  Board's 
previous  action  on  the  rule  shall  be 
final,  and  staff  shall  submit  the 
necessary  rule  filing  to  the  SEC. 

(D)  C.  Supplemental  Delegation 
Regarding  (the  Formation  of 
Committees]  Committees 

(The  Nasdaq  Board  may  designate  one 
or  more  committees  and  delegate  to 
such  coDunittees  such  powers  and 
authority,  as  necessary  and  appropriate, 
to  act  on  behalf  of  the  Nasdaq  Bou^  in 
carrying  out  the  functions  and  authority 
delegated  to  Nasdaq  by  the  NASD.  Such 
delegations  shall  be  in  conformance 
with  law,  the  charter  and  the  by-laws 
and  the  requirements  as  set  forth  below 
as  part  of  this  Plan  of  Allocation  and 


Delegation.  Any  action  taken  by  a 

committee  pursuant  to  delegated 

authority  shall  be-subject  to  review, 

ratification  or  rejection  by  the  Nasdaq 

Board.) 

(1.  Specific  Committees] 

(a.]  1.  Quality  of  N4arkets  Committee 

("QOMC") 

l{l)](a)  The  QOMC  shaU  be  a 
committee  appointed  by  the  Nasdaq 
Board  and  shall  have  the  following 
functions: 

(i)^  To  provide  advice  and  guidance  to 
the  Nasdaq  Board  on  issues  relating  to 
the  foimess,  integrity,  efficiency,  and 
competitiveness  of  the  information, 
order  handling,  and  execution 
mechanisms  of  The  Nasdaq  Stock 
Market,  other  markets  operated  by  The 
Nasdaq  Stock  Market,  and  systems 
operated  by  The  Nasdaq  Stock  Market 
from  the  perspective  of  investors,  both 
individual  and  institutional,  retail  firms, 
market  making  firms,  Nasdaq-listed 
companies,  and  other  participants  in 
The  Nasdao  Stock  Market 

(ii)j  To  advise  the  Nasdaq  Board  with 
respect  to  national  maricet  systems  plans 
and  linkages  between  the  Cacilities  of 
Nasdaq  and  registered  exchanges. 

[(2)l/b;  The  QOMC  will  have  broad 
representation  that  is  equally  balanced 
between  (industry]  Xndustiy  and  (non- 
industry)  Non-Industry  committee 
ntembers.  The  committee  members  shall 
include  broad  representation  of 
participants  in  The  Nasdaq  Stock 
Maiket,  including  investors,  market 
makers,  integrated  retail  firms,  and 
order  entry  firms. 

(c)  At  all  meetings  of  the  QQMC,  a 
quorum  for  the  transaction  of  business 
shall  consist  of  a  majority  of  the  QOMC, 
including  not  less  than  50  percent  of  the 
Non-Industry  committee  members.  If  at 
least  50  percent  of  the  Non-Industry 
committee  members  are  (i)  present  at  or 
(U)  have  filed  a  waiver  of  attendance  for 
a  meeting  after  receiving  an  agenda 
prior  to  such  meeting,  the  requirement 
that  not  less  than  50  percent  of  the  Non- 
Industry  committee  members  be  present 
to  constitute  the  quorum  shall  be 
waived. 

(b]  2.  Market  Operations  Review 
Committee  ("MORC") 

[[\)](a)  The  MORC  shall  be  a 
committee  appointed  by  the  Nasdaq 
Board  and  shall  exercise  the  functions 
contained  in  [Section  70)  Rule  11890  of 
the  [Uniform  Practice  Code  ("UPC"),) 
Rules  of  the  Association  in  accordance 
with  the  procedures  specified  therein. 
(NASDR)  NASD  Regulation  shall  receive 
weekly  reports  of  all  determinations 
made  by  the  staff  or  MORC  under 
(Section  70  of  the  UPC)  Rule  11890  for 
regulatory  review. 


Federal  Register  /  Vol.  62,  No.  197  /  Friday.  Ocrtober  10,  1997  /  Notices 


53125 


[(2)](bJ  The  MORC  shall  be  appointed 
by  resolution  of  the  Nasdaq  Board  and 
shall  have  no  more  than  [Fifty  (50))  50 
percent  of  its  members  directiy  engaged 
in  market  making  activity  or  emplojred 
by  a  member  firm  whose  revenues  from 
market  making  activity  exceed  [10  %] 
ten  percent  of  its  total  revenues, 
(c.  Firm  Operations  and  Clearance 
Committee  ("FOCC") 

(1)  The  FOCC  shall  be  a  committee 
appointed  by  the  Nasdaq  Board  and 
shall  have  the  foUowdng  functions: 

(i)  To  issue  interpretations  or  rulings 
with  respect  to  Sections  4-10, 12,  46, 
67-68  and  71  of  the  UPC  as  well  as  any 
other  provision  of  the  UPC  pertaining  to 
transactions  and  post  execution 
processing. 

(ii)  To  advise  the  Nasdaq  Board  with 
respect  to  modifications  to  the  UPC 
dealing  with  the  transactions  and  post 
execution  processing.) 
(d.  Nasdaq  Listing  and  Hearing  Review 
Committee  ("Listing  Committee") 

(1)  The  Listing  Committee  shall  be  a 
commitiee  appointed  by  the  Nasdaq 
Board  and  shall  have  the  following 
functions: 

(i)  To  advise  the  Nasdaq  Board  on  the 
formulation  or  modification  of  initial  or 
maintenance  eligibility  criteria  and  fees  . 
applicable  to  securities  listed  on  The 
Nasdaq  Stock  Market  or  traded  on  other 
markets  operated  by  The  Nasdaq  Stock 
Market. 

(ii)  To  exercise  the  functions  set  forth 
in  Article  DC  of  the  Code  of  Procedure, 
in  accordance  with  the  procedures 
specified  therein. 

(2)  The  Listing  Committee  shall  be 
appointed  by  resolution  of  the  Nasdaq 
Board  and  shall  have  no  more  than  Fifty 
(50)  percent  of  its  members  directiy 
engaged  in  market  making  activity  or 
employed  by  a  member  firm  whose 
revenues  from  market  making  activity 
exceed  10%  of  its  total  revenues.]     '> 
[2.  Other  Committees 

With  respect  to  any  other  committees 
that  may  be  formed  pursuant  to  this 
Section  D  for  purposes  other  than  those 
set  forth  in  (1)  above,  such  committee 
shall  be  created  in  accordance  with  the 
By-laws  by  resolution  or  resolutions 
adopted  by  a  majority  of  the  whole 
Nasdaq  Board.) 
(E.)  IV.  Stockwatch 

The  Stockwatch  section  handles  the 
trading  halt  functions  for  The  Nasdaq 
Stock  Market  and  exchange-listed 
securities  traded  in  the  over-the-counter 
market  (i.e.,  the  Third  Market).  Review 
of  all  questionable  market  activity, 
possible  rule  infractions  or  any  other 
matters  that  require  any  type  of 
investigative  or  regulatory  follow-up 


will  be  referred  to  and  conducted  by 
(NASDR)  NASD  Regulation,  which  will 
assume  sole  responsibility  for^the  matter 
until  resolution.  This  responsibility  will 
include  examinations,  investigations, 
document  requests,  and  any 
enforcement  actions  that  [the  NASDR) 
NASD  Regulation  may  deem  necessary. 
(NASDR)  NASD  Regulation  staff  at  all 
times  will  have  access  to  all  records  and 
files  of  the  Stockwatch  function. 


Restated  Certificate  of  Incorporation  of 
National  Association  of  Securities 
Dealers.  Inc. 

The  present  name  of  the  corporation 
is  National  Association  of  Securities 
Dealers.  Inc.  Hthe  "Corporation").  The 
Corporation)  ("NASD").  The  NASD  was 
originally  incorporated  as  a  nonstock 
corporation  under  the  name  of 
Investment  Bankers  Conference.  Inc.. 
and  its  original  Certificate  of 
Incorporation  war  filed  with  the 
Secretary  of  State  o.*  the  State  of 
Delaware  on  SeptemL-'r  3, 1936.  This 
Restated  Certificate  of  L  corporation  of 
the  [Corporation]  NASD,  >  'hich  both 
restates  and  further  amends  the 
provisions  of  the  [Corporation's] 
NASD's  Certificate  of  Incorporation  as 
heretofore  amended,  was  duly  adopted 
in  accordance  with  the  provisions  of 
Sections  242  and  245  of  the  General 
Corporation  Law  of  the  State  of 
E)elaware. 

Name 

First:  The  name  of  the  [Corporation] 
corporation  is  National  Association  of 
Securities  Dealers.  Inc. 

Delaware  Office  and  Agent 

Second:  The  registered  office  of  the 
[Corporation]  NASD  in  the  State  of 
Delaware  is  located  at  1 209  Orange 
Street,  in  the  City  of  Wilmington, 
County  of  New  Castie.  The  name  and 
address  of  its  registered  agent  is  the 
Corporation  Trust  Company,  1209 
Orange  Street,  Wilmington,  Delaware. 

Objects  or  Pxirposes 

Third:  The  nature  of  the  business  or 
purposes  to  be  conducted  or  promoted 
is  to  engage  in  any  lawful  act  or  activity 
for  which  corporations  may  be 
organized  under  the  Gennal 
Corporation  Law  of  the  State  of 
Delaware,  and,  without  limiting  the 
generality  of  the  foregoing,  the  business 
or  purposes  to  be  conducted  or 
promoted  shall  include  the  following: 

(1)  To  promote  through  cooperative 
effort  the  investment  banking  and 
securities  business,  to  standardize  its 
principles  and  practices,  to  promote 
therein  high  standards  of  commercial 


honor,  and  to  encourage  and  promote 
among  members  observance  of  Federal 
and  [State]  State  securities  laws; 

(2)  To  provide  a  medium  through 
which  its  membership  may  be  enabled 
to  confer,  consult,  and  cooperate  with 
governmental  and  other  agencies  in  the 
solution  of  problems  affecting  investors, 
the  public,  and  the  investment  Hanking 
and  securities  business; 

(3)  To  adopt,  administer,  and  enforce 
rules  of  fair  practice  and  rules  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  and  in  general  to 
promote  just  and  equitable  principles  of 
trade  for  the  protection  of  investors; 

(4)  To  promote  self-discipline  among 
members,  and  to  investigate  and  adjust 
grievances  between  the  public  and 
members  and  between  members; 

(5)  To  establish,  and  to  register  with 
the  Securities  and  Exchange 
Commission  as,  a  national  securities 
association  pursuant  to  Section  ISA  of 
the  Securities  Exchange  Act  of  1934,  as 
amended,  and  thereby  to  provide  a 
medium  for  effectuating  the  purposes  of 
said  [section;]  Section;  and 

(6)  To  transact  business  and  to 
purchase,  hold,  own,  lease,  mortgage, 
sell,  and  convey  any  and  all  property, 
real  and  personal,  necessary, 
convenient,  or  useful  for  thie  purposes  of 
tiie  [Corporation;]  NASD. 

The  objects  and  purposes  specified  in 
the  foregoing  clauses  shall,  except 
where  otherwise  expressed,  not  be 
limited  or  restricted  by  reference  to,  or 
inference  from,  the  terms  of  any  other 
clause  in  this  [certificate  of 
incorporation]  Restated  Certificate  of 
Incorporation,  but  the  objects  and 
purposes  specified  in  each  of  the 
foregoing  clauses  of  this  (article]  Article 
shall  be  regarded  as  independent  objects 
and  purposes. 

Form  of  Organization 

Fourth:  [This  Corporation]  The  NASD 
shall  be  a  membership  corporation  and 
shall  have  no  capital  stock.  The 
[Corporation]  NASD  is  not  organized 
and  shall  not  be  conducted  for  profit, 
and  no  part  of  its  net  revenues  or 
earnings  shall  inure  to  the  benefit  of  any 
individual,  subscriber,  contributor,  or 
member. 

Except  as  may  be  otherwise  provided 
by  [applicable  law)  the  General 
Corporation  Law  of  the  State  of 
Delaware  or  this  Restated  Certificate  of 
Incorporation,  the  members  of  the 
(Corporation]  NASD  shall  have  no 
voting  rights.  Notwithstanding  the 
foregoing,  the  members  shall  be  entiUed 
to  vote  for  the  election  of  Governors  and 
on  any  amendment  to  the  By-Laws  of 
the  [Q>rporation]  NASD  in  accordance 
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with  the  procedures  for  such  a  vote  as 
provided  in  the  By-Laws. 

Except  as  may  be  otherwise  provided 
by  the  General  Corporation  Law  of  the 
State  of  Delaware,  other  applicable  law 
or  this  Restated  Certificate  of 
Incorporation,  the  conditions,  method  of 
admission,  qualiHcatioas  and 
classifications  of  membership,  the 
limitations,  rights,  powers  and  duties  of 
members,  the  dues,  assessments,  and 
contributions  of  members,  the  method 
of  expulsion  from  and  termination  of 
membefship.  and  all  other  matters 
pertaining  to  the  membership  and  the 
conduct,  management,  and  control  of 
the  business,  property,  and  a^airs  of  the 
[Corporation]  NASD  shall  be  as 
provided  from  time  to  time  in  the  By- 
Laws  uf  the  (Corporation)  NASD  and  the 
Rules  of  the  Association. 

Indemnification;  Governor  Liability 

Fifth:  (a)  (To]  77ie  NASD  shall 
indemnify,  and  hold  harmless,  to  the 
fullest  extent  permitted  by  [applicable 
law)  tile  General  Coqyoration  Law  of  the 
State  of  Delaware  as  it  presently  exists 
or  may  [hereafter  be  amended,  the 
Corporation  shall  indemnify  any  person 
who  was  or  is  made]  thereafter  be 
amended,  any  person  (and  the  heirs, 
executms,  and  administrators  of  such 
person)  who,  by  reason  of  the  fact  that 
he  or  she  is  or  was  a  Governor,  officer, 
employee  or  committee  member  of  the 
NASD,  oris  or  was  a  Governor,  ofpcer. 
or  employee  of  the  NASD  who  is  or  was 
serving  at  the  request  of  the  NASD  as  a 
director,  officer,  employee,  or  agent  of 
another  corporation,  partnership,  joint 
yenture.  trust,  enterprise,  or  non-profit 
entity,  irtcluding  service  with  respect  to 
employee  benefit  plans,  is  or  was  a 
party,  or  is  threatened  to  be  made  a 
.party  (or  is  otherwise  involved  in  any! 
to: 

(i)  Any  threatened,  pending,  or 
completed  action,  suit,  or  proceeding, 
•whether  civil,  criminal,  administrative 
(or  investigative.),  or  investigative  (other 
than  an  action  by  or  in  the  right  of  the 
NASD)  against  expenses  (including 
attorneys'  fees  and  disbursements), 
judgments,  fines,  and  amtmnts  paid  in 
settlement  actually  and  reasonably 
incurred  by  such  person  in  connection 
mth  any  such  action,  suit,  or 
proceeding;  or 

(ii)  Any  threatened,  pending,  or 
completed  action  or  suit  by  or  in  the 
right  ofMie  NASD.to  procure  a  judgment 
in  its  favor  against  expenses  (including 
•attorneys'  fees  and  disbursements) 
actually  and 'reasonably  incurred  by 
such  person  in  connection  with  the 
defense  or  settlement  ofeuch  action  or 
BUiL 


((b)  A  Governor  of  the  Corporation 
shall  not  be  liable  to  the  Corporation  or 
its  members  for  monetary  damages  for 
breach  of  fiduciary  duty  as  a  Governor, 
except  to  the  extent  such  exemption 
from  liability  or  limitation  thereof  is  not 
permitted  under  the  General 
Corporation  Law  as  the  same  exists  or 
may  hereafter  by  amended.] 

(h)  The  NASD  shall  advance  expenses 
(including  attorneys' fees  and 
disbursements)  to  persons  described  in 
Article  Fifth  (a);  provided,  however,  that 
the  payment  of  expenses  incurred  by 
such  person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  inderrmified  under  this 
Article  Fifth  or  otherwise. 

(c)  The  NASD  may,  in  its  discretion, 
indemnify  and  hold  harmless,  to  the 
fullest  extent  permitted  by  the  General 
Corporation  Law  of  the  State  of 
Delaware  as  it  presently  exists  or  may 
thereafter  be  amended,  any  person  (and 
the  heirs,  executors,  and  administrators 
of  such  persons)  ffho,  by  reason  of  the 
{act  that  he(.  or  a  person  for  whom  lie 

is  the  legal  representative,  is  or  was  a 
Governor  or  officer  of  the  Corporation] 
or  she  is  or  was  an  agent  of  the  NASD 
•or  is  or -was  an  agent  of  the  NASD  who 
is  or  was  serving  at  theTequest  of  the 
(Corporation  j  NASD  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation  [or  of  a],  partnership,  (joint 
venture.)  trust,  enterprise,  or  non-profit 
entity,  including  service  with  respect  to 
employee  benefit  plans,  [against  all 
expenses,  liability,  and  loss  reasonably 
inclined  or  suffered  by  such  person,  and 
the  Corporation  shall  advance  aq>enses 
(including  attorneys'  fees)  to  such 
person]  was  or  is  a  party,  or  is 
threatened  to  be  made  a  party  to  any 
action  or  proceeding  describedin 
Article  Ftflh  (a). 

(d)  The  NASD  may,  in  its  discretion, 
pay  the  expenses  (including  attorneys' 
fees  and  disbursements)  reasonably  and 
actually  incurred  by  an  agent  in 
defending  any  action,  suit,  or 
proceeding  in  advance  of  its  final 
disposition;  provided,  however,  that  the 
payment  of  expenses  incurred  by  such 
person  in  advance  of  the  final 
disposition  of  the  matter  shall  be 
conditioned  upon  receipt  of  a  written 
undertaking  by  that  person  to  repay  all 
amounts  advanced  if  it  should  be 
ultimately  determined  that  the  person  is 
not  entitled  to  be  inderrmified  under  this 
Article  Fifth  or  otherwise. 

(e)  Notwithstanding  the  foregoing 

[,  the  Corporation  shab  be  required  to 
indemnify  a  person  and  advance 


expenses  to  such  person  in  coimection 
with  a  proceeding  (or  part  thereof) 
commenced  by  such  person  only  if  the 
commencement  of  such  proceeding  (or 
part  thereof)  was  authorized  by  the 
Board  of  Governors.  The  Board  of 
Governors  may  indemnify  and/or 
advance  expenses  to  any  employee  or 
agent  of  the  Corporation  to  the  extent  it 
deems  appropriate  and  to  the  extent 
permitted  by  applicable  law.  The  rights 
conferred  on  any  person  by  this  Article 
Fifth(a)  shall  not  be]  or  any  other 
provision  of  these  By-Laws,  no  advance 
shall  be  made  by  the  NASD  to  an  agent 
or  non-officer  employee  if  a 
determination  is  reasonably  and 
promptly  made  by  the  Board  by  a 
majority  vote  of  those  Governors  who 
have  not  been  named  parties  to  the 
action,  even  though  less  than  a  quorum, 
or,  if  there  are  no  such  Governors  or  if 
such  Governors  so  direct,  by 
independent  leg/al  counsel,  that,  based 
upon  the  facts  known  to  the  Board  <a 
such  counsel  at  the  time  such 
determination  is  made:  (l)  The  person 
seeking  advancement  of  expensed (i) 
actedin  bad  faith,  or(ii)  did  not  act  in 
a  manner  that  he  or  she  reasonably 
believed  to  be  in  or  not  opposed  to  the 
best  interests  of  the  NASD;  (2)  with 
respect  to  any  criminal  proceeding,  such 
person  believed  or  had  reasonable  cause 
to  believe  that  his  or  her  conduct  was 
^unlawful;  or  (3)  such  person  deliberately 
breached  his  or  her  duty  to  the  NASD. 

(f)  The  indemnification  provided  by 
this  Article  Fifth  in  a  specific  case  shcdl 
not  be  deemed  exclusive  of  any  other 
rights  [which  such  person  may  have  or 
hereafter  acquire  under  any  statute, 
provision  of  this  Restated  Certificate  of 
Incorporation.  By-Law,  agreement,  vote 
of  members  or  disinterested  Governors 
or  otherwise]  to  which  a  person  seeking 
indemnification  may  be  entitled,  both  as 
ta  action  in  his  or  her  official  capacity 
and  as  to  action.in  anaiher  capacity 
while  holding  such  office,  and  shall 
continue  as  to  a  person  who  has  ceased 
to  be  a  Governor,  officer,  employee,  or 
agent  and  shall  inure  to  the  benefit  of 
such  person's  heirs,  executors,  and 
administrators. 

(g)  Notwithstanding  the  foregoing,  but 
subject  to  Article  Fifth  (j),  the  NASD 
shall  be  required  to  indemnify  any 
person  identified  in  Article  Fifth  (a)  in 
connection  with  a  proceeding  (or  part 
thereof)  initiated  by  such  person  only  if 
the  initiation  of  such  proceeding  (or  part 
thereof)  by  such  person  was  authorized 
by  the  Board. 

(h)  The  NASD's  obligation,  if  any,  to 
indemnify  or  advance  expenses  to  any 
person  who  is  or  was  serving  at  its 
request  as  a  director,  officer,  employee, 
or  agent  of  another  corporation. 
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partnership,  joint  venture,  trust, 
enterprise,  or  non-profit  entity  shall  be 
reduced  by  any  amount  such  person 
may  collect  as  indemnification  or 
advancement  from  such  other 
corporation,  partnership,  joint  venture, 
trust,  enterprise,  or  non-profit  entity. 

(i)  Any  repeal  or  modification  of  the 
(first  sentence)  foregoing  provisions  of 
this  Article  Fifth((b)]  shall  not  adversely 
afbct  any  right  or  protection  [of  a 
Governor  of  the  Corporation  existing 
hereunder  with  respect  to]  hereunder  of 
any  person  respecting  any  act  or 
omission  occurring  prior  to  the  time  of 
such  repeal  or  modification. 

(j)Ifa  claim  for  indemnification  or 
advancement  of  expenses  under  this 
Article  Fifth  is  not  paid  in  full  within  60 
days  after  a  written  claim  therefor  by  an 
indemnified  person  has  been  received 
by  the  NASD,  the  indemnified  person 
may  file  suit  to  recover  the  unpaid 
amount  of  such  claim  and,  if  successful 
in  whole  or  in  part,  shall  be  entitled  to 
be  paid  the  expense  of  prosecuting  such 
claim.  In  any  such  action,  the  NASD 
shall  have  the  burden  of  proving  that 
the  indemnified  person  is  not  entitied  to 
the  requested  inderrmification  or 
advancement  of  expenses  under  the 
General  Corporation  Law  of  the  State  of 
Delaware. 

(k)  The  NASD  shall  have  power  to 
purchase  and  maintain  insurance  on 
behalf  of  any  person  who  is  or  was  a 
Governor,  officer,  employee,  or  agent  of 
the  NASD,  or  is  or  was  serving  at  the 
request  of  the  NASD  as  a  director, 
officer,  employee,  or  agent  of  another 
corporation,  partnership,  joiitt  venture, 
trust,  enterprise,  or  non-profit  entity 
against  any  liability  asserted  agairtst 
such  person  and  incurred  by  such 
person  in  any  such  capacity,  or  arising 
out  of  such  person's  status  as  such, 
whether  or  not  the  NASD  would  have 
the  power  to  indemnify  such  person   . 
against  such  liability  hereunder. 

(1)  A  Governor  shall  not  be  liable  to 
the  NASD  or  its  members  for  monetary 
damages  for  breach  of  fiduciary  duty  as 
a  Governor,  except  to  the  extent  such 
exemption  from  liability  or  limitation 
thereof  is  not  permitted  under  the 
General  Corporation  Law  ofthe'State  of 
Delaware  as  it  presenUy  eidsts  or  may 
hereafter  be  amended. 

Perpetual  Existence 

Sixth:  The  [Corporation]  AMS£>  shall 
have  perpetual  existence. 

Members'  Liability 

Seventh:  The  private  property  of  the 
members  shall  not  be  subject  to  the 
payment  of  corporate  debts  to  any 
extent  whatever. 


Governors 

Eighth:  To  the  fidlest  extent  permitted 
by  Sections  141(a),  141(i),  and  215  of  the 
General  Corporation  Law  of  the  State  of 
Delaware  and  other  applicable  law,  the 
business  and  affiurs  of  the  [CorporationI 
NASD  shall  be  managed  and  tl» 
election  of  Governors  shall  be 
conducted  in  the  manner  providedin 
this  Restated  Certificate  of  Incorporation 
and  the  By-Laws  of  the  (Corporation) 
NASD.  To  the  extent  there  is  any 
inconsistency  between  the  provisions  of 
this  Restated  Certificate  of  bicorporation 
and  the  By-Laws  relating  to  such 
matters  and  the  General  Corporation 
Law,  the  provisions  of  this  Restated 
Certificate  of  Incorporation  and  the  By- 
Laws  shall  govern  to  the  fullest  extent 
permitted  by  the  General  Corporation 
Law  and  other  applicable  law.  To  the 
fullest  extent  permitted  by  the  General 
Corporation  Law  of  the  State  of 
Delaware  and  other  applicable  law,  the 
Board  of  Governors  may  delegate  such 
powers,  authority,  and  functions  as  it 
shall  determine  from  time  to  time,  in  a 
maimer  not  inconsistent  with  the  "Plan 
of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries. " 
approved  by  the  Securities  and 
EiBchcmge  Commission,  as  amended 
finm  time  to  time. 

The  [Corporation]  NASD  shall  be 
managed  under  the  direction  of  a  Board 
of  Governors  having  such  powers  and 
duties  as  shall  be  provided  from  time  to 
time  in  this  Restated  Certificate  of 
Incorporation  or  the  By-Laws  of  the 
(Corporation)  NASD.  The  Board  of 
Governors  shall  be  the  governing  body 
of  the  (Corporation]  NASD.  The 
members  of  the  Board  of  Governors 
shall  be  elected  by  a  plurality  of  the 
votes  of  the  members  of  the 
(Corporation]  NASD  present  in  person 
or  represented  by  proxy  at  the  annual 
meeting  of  the  members  of  the        .  ' 
[Corporation]  NASD  and  entitled  to  vote 
thereat  Elections  shall  be  by  written 
ballot  Any  Governor  so  elected  must  be 
nominated  by  the  National  Nominating 
Committee  or  certified  by  the  Secretary 
of  the  NASD  (as  provided  in  the  By- 
[laws]  Laws)  and  must  satisfy  the  other 
qualifications  for  Governors  set  forth  in 
the  By-Laws  or  established  by  resolution 
of  the  Board  of  Governors  from  time  to 
time,  which  qualifications  shall  be 
consistent  with  the  "Plan  of  Allocation 
and  Delegation  of  Functions  by  NASD  to 
SubsidiariesC  as  approved  by  the 
Securities  and  Exchange  Commission, 
as  amended  from  time  to  time. )."  The 
By-Laws  may  also  provide  for  such 
assistants  to  the  Board  of  Governors, 
and  such  officers,  agents,  and 
employees,  as  may  be  deemed  necessary 


to  administer  affairs  of  the  (Corporation] 
NASD. 

[The  Board  of  Governors  shall  be 
divided  into  three  classes.  Each 
Governor  shall  hold  office  for  a  term  of 
not  more  than  three  years,  such  term  to 
be  fixed  by  the  Board  at  the  time  of  the 
nomination  of  such  Governor,  or  until 
his  successor  is  duly  elected  and 
qualified,  or  until  his  death,  resignation, 
disqualification,  or  removal.  Except  for 
the  Chief  Executive  Officer,  no  Governor 
may  serve  more  than  two  consecutive 
terms,  provided,  however,  that  if  a 
Governor  is  appointed  to  fill  a  term  of 
less  than  one  year,  such  Governor  may 
serve  up  to  two  consecutive  terms 
following  the  expiration  of  such 
Governor's  current  term.  The  Chief 
Executive  Officer  of  the  Corporation 
shall  serve  as  a  member  of  the  Board 
until  his  successor  is  selected  and 
qualified,  or  until  his  death,  resignation, 
disqualification,  or  removal.) 

The  Board  of  Governors  shall  consist 
of  the  Chief  Executive  Officer  and  the 
Chief  Operating  Officer  of  the  NASD, 
the  Presidents  of  NASD  Repilation,  Itk. 
("NASD  Regulation")  and  The  Nasdaq 
Stock  Market  ("Nasdaq"),  the  Chair  of 
the  National  Adjudicatory  Council  of 
NASD  Regulation,  and  Governors 
elected  by  the  members  of  the  NASD. 

The  Chief  Executive  Officer  and  the 
Chief  Operating  Officer  of  the  NASD 
and  the  Presidents  of  NASD  Regulation 
and  Nasdaq  shall  serve  as  Govemms 
uittil  a  successor  is  elected,  or  until 
death,  resignation,  or  removal. 

The  Chair  of  the  National 
Adjudicatory  Council  shall  serve  as  a 
Governor  for  a  term  of  om  year,  or  until 
a  successor  is  duly  elected  and 
qualified,  or  until  death,  resignation, 
disqualification,  or  removal.  A  Chair  of 
the  National  Adjudicatory  Council  may 
not  serve  more  than  two  consecutive 
terms  as  a  Governor,  unless  a  Chair  of 
the  Natioital  Adjudicatory  Council  is 
appointed  to  fill  a  term  of  less  than  one 
year  for  such  office.  In  such  case,  the 
Chair  may  serve  an  initial  term  as 
Governor  and  up  to  two  consecutive 
terms  as  a  Governor  following  the 
expiration  of  the  initial  term.  After 
serving  as  a  Chair  of  the  National 
Adjudicatory  Council,  an  individual 
may  serve  as  a  Governor  elected  by  the 
NASD  members. 

The  Governors  elected  by  the 
members  of  the  NASD  shall  be  divided 
into  three  classes  and  shall  hold  office 
for  a  term  of  not  more  than  three  years, 
such  term  to  be  fixed  by  the  Board  at  the 
time  of  the  nomination  or  certification 
of  each  such  Governor,  or  until  a 
successor  is  duly  elected  and  quailed. 
or  until  death,  resignation, 
disquahfication,  or  removal.  A  Governor 
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elected  by  the  members  of  NASD  may 
not  serve  more  than  two  consecutive 
terms.  If  a  Governor  is  elected  by  the 
Board  to  fill  a  term  of  less  than  one  year, 
the  Governor  may  serve  up  to  two 
consecutive  terms  following  the 
expiration  of  the  Governor's  initial  term. 

In  furtherance  and  not  in  limitadon  of 
the  powers  granted  by  [applicable  law] 
the  General  Corporation  Law  of  the 
State  of  Delaware,  the  Board  of 
Governors  is  expressly  authorized 
unless  the  By-Lawrs  odierwise  provide, 
to  make,  alter,  or  repeal  the  By-Laws  of 
the  [Corporation]  NASD. 

In  the  event  of  the  refusal,  failure, 
neglect,  or  inability  of  any  member  of 
the  Board  of  Governors  to  discharge 
[his]  such  member's  duties,  or  for  any 
cause  affecting  the  best  interest  of  the 
[Corporation]  NASD  the  sufSciency  of 
which  the  Board  of  Governors  shall  be 
the  sole  judge,  the  Board  shall  have  the 
power,  by  the  afBrmative  vote  of  two- 
thirds  of  the  Governors  then  in  office,  to 
remove  such  member  and  declare  [his] 
such  member's  position  vacant  and  that 
it  shall  be  filled  in  accordance  with  the 
provisions  of  the  By-I^ws. 

The  [Corporation]  NASD  may,  in  its 
By-Laws,  confar  powers  upon  its  Board 
of  Governors  in  addition  to  the 
foregoing  and  in  addition  to  the  powers 
and  authorities  expressly  conferred 
upon  them  by  (applicable  law]  the 
General  Corporation  Law  of  the  State  of 
Delaware. 

Meetings  and  Offices 

Ninth:  Both  members  and  the  Board 
of  Goveraon  shall  have  power,  if  the 
By-Laws  so  provide,  to  hold  their 
meetings  and  to  have  one  or  more 
offices  within  or  without  the  State  of 
Delaware  and  to  keep  the  books  of  the 
(Corporation)  NASD  (subject  to  the 
provision  of  the  statutes),  outside  the 
State  of  Delaware  at  such  places  as  may 
be  from  time  to  time  designated  by  the 
Board  of  Governors. 

Ri^t  to  Amend  Certificate  of 
Incorporation 

Tenth:  The  [Corporation]  NASD 
reserves  the  right  to  amend,  alter, 
change,  or  repeal  any  provisions 
contained  in  this  [certificate  of 
incorporation]  Restated  Certificate  of 
Incorporation,  in  the  manner  now  at 
hereajfter  prescribed  by  statute,  and  all 
rights  conferred  upon  members  herein 
are  granted  subject  to  this  reservation. 

IN  WITNESS  WHEREOF,  this 
Restated  Certificate  of  Incorporation  has 
Iwen  signed  under  the  seal  of  the 

[Corporation]  NASD  this day 

of ,  [1996]  1997. 


Restated  Certificate  of  Incorporation  of 
NASD  Regulation,  Inc. 

The  undersigned.  Maty  Schapiro, 
President  of  NASD  Regulation,  Inc. 
("NASD  Regulation"),  a  Delaware 
corporation,  does  hereby  certify: 

First:  That  [The]  the  name  of  the 
corporation  is  NASD  Regidation.  Inc. 
The  dMte  of  filing  of  its  original 
Certificate  of  Incorporation  with  the 
Secretary  of  State  of  the  State  of 
Delaware  was  January  25.  1996.  The 
name  under  which  NASD  Regulation 
¥/as  originally  incorporated  was  NASD 
Regulation,  inc. 

Second:  (The  address  of  the 
Corporation's]  That  the  Certificate  of 
Incorporation  of  NASD  Regulation  has 
been  amended  and  restated  in  its 
entirety  as  follows: 

Article  First 

The  iHune  of  the  corporation  is  NASD 
Regulation.  Inc. 

Article  Second 

The  address  of  NASD  Regulation's 
registered  office  in  the  State  of  Delaware 
is  1209  Orange  Street.  City  of 
Wilmington,  County  of  New  Castle. 
19801.  The  name  of  (the  Corporation's] 
NASD  Regulation 's  registered  agent  at 
such  address  is  The  Corporation  Trust 
Company. 

Article  Third 

[Third:]  The  purpose  of  [the 
Corporation]  NASD  Regulation  is  to 
engage  in  any  lawful  act  or  activity  for 
which  corporations  may  be  or^ganized 
under  the  General  CorporaUon  Law  of 
the  State  of  Delaware].],  and,  without 
limiting  the  generality  of  the  forgoing 
business  or  purposes  to  be  conducted  or 
promoted,  shall  include  the 
responsibilities  and  functions  set  forth 
in  the  "Plan  of  Allocation  and 
Delegation  of  Functions  by  NASD  to 
Subsidiaries, "  as  approved  by  the  ' 
Securities  and  Exchange  Commission. 
as  amended  from  time  to  time.  NASD 
Regulation  [The  Corporation]  is  not 
organized  for  profit  and  no  part  of  the 
net  earnings  of  [the  Corporation]  NASD 
Regulation  shall  inure  to  the  benefit  of 
any  private  stockholder  or  individual. 

Article  Fourth 

[Fourth:]  The  total  number  of  shares 
-of  stock  which  [the  Corporation]  NASD 
Regulation  shall  have  authority  to  issue 
is  2.000.  par  value  $0.01  per  share,  all 
of  whifJi  shall  be  shares  of  common 
stock. 

Article  Fifth 

(Fifth:)  (a)  The  business  and  afEairs  of 
(the  Corporation]  NASD  Regulation 
shall  be  managed  by  or  under  the 


direction  of  the  Board  of  Directors.  The 
qualifications,  number,  tenure,  powers, 
and  duties  of  the  members  of  the  Board 
of  Directors  shall  be  provided  in  the  By- 
Laws.  Except  as  otherwise  provided  in 
this  Restated  Certificate  of 
Incorporation,  the  By-Laws  shall  specify 
the  manner  by  which  directors  of  [the 
Corporation]  NASD  Regulation  shall  be 
nominated  and  elected. 

(b)  Unless  and  except  to  the  extent 
that  the  By-Laws  of  NASD  Regulation 
[the  Corporation)  shall  so  require,  the 
election  of  directors  of  (the  Corporation] 
NASD  Regulation  need  not  be  by 
written  ballot. 

[Sixth:  To  the  fullest  extent  permitted 
by  applicable  law  as  it  presently  exists 
or  may  hereafter  be  amended,  the 
Corporation  shall  indenuiify  any  person 
who  was  or  is  made  or  is  threatened  to 
be  made  a  party  or  is  otherwise  involved 
in  any  action,  suit,  or  proceeding, 
whether  civil,  criminal,  administrative 
or  investigative,  by  reason  of  the  fact 
that  he,  or  a  person  for  whom  he  is  the 
legal  representative,  is  or  was  a  director 
or  officer  of  the  Corporation  or  is  or  was 
serving  at  the  request  of  the  Corporation 
as  a  director,  officer,  employee  or  agent 
of  another  corporation  or  of  a 
partnership,  joint  venture,  trust, 
enterprise  or  non-profit  entity, 
including  service  with  respect  to 
employee  benefit  plans,  against  all 
expenses,  liability,  and  loss  reasonably 
incurred  or  suffered  by  such  person,  and 
the  Corporation  shall  advance  expense* 
(including  attorneys'  fees)  to  such 
person.  Notwithstanding  the  foregoing, 
the  Corporation  shall  be  required  to 
indenmify  a  person  and  advance 
expenses  to  such  person  in  connection 
with  a  proceeding  (or  part  thereoQ 
commenced  by  such  person  oidy  if  the 
commencement  of  such  proceeding  (or 
part  thereof)  was  authorized  by  the 
Board  of  Directors.  The  rights  conferred 
on  any  person  by  this  Article  Sixth  shall 
not  be  exclusive  of  auy  other  rights 
which  such  person  may  have  or 
hereafter  acquire  under  any  statute, 
provision  of  this  Certificate  of 
Incorporation,  By-Law,  agreement,  vote 
of  stockholders  or  disinterested 
directors  or  otherwise.] 

Article  Sixth 

[Seventh:]  A  director  of  (the 
Corporation)  NASD  Regulation  shall  not 
be  liable  to  (the  Corporation]  NASD 
Regulation  or  its  [stockholders] 
stockholder  for  monetary  damages  for   . 
breach  of  fiduciary  duty  as  a  director, 
except  to  the  extent  such  exemption 
from  liability  or  limitation  thereof  is  not 
pemutted  under  the  General 
Corporation  Law  as  the  same  exists  ot 
may  hereafter  be  amended.  Any  repeal 
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or  modification  of  the  first  sentence  of 
this  Article  [Seventh]  Sixth  shall  not 
adversely  afiect  any  right  or  protection 
of  a  director  of  (the  Corporation]  NASD 
R^ulation  existing  hereunder  with 
respect  to  emy  act  or  omission  occurring 
prior  to  such  repeal  or  modification. 

Article  Seventh 

(Eighth:)  In  furtherance  and  not  in 
limitation  of  the  powers  conferred  by 
the  laws  of  the  State  of  Delaware,  the 
Board  of  Directors  is  expressly 
authorized  and  empowered  to  make, 
alter,  and  repeal  the  By-Laws  of  [the 
Corporation)  NASD  Regulation,  subject 
to  the  power  of  the  (stockholders  of  the 
Corporation)  stockholder  of  NASD 
Regulation  to  alter  or  repeal  any  By-Law 
made  by  the  Board  of  Directors. 

Article  Eighth 

(Ninth:  The  Corporation)  NASD 
Regulation  reserves  the  right  [at  any 
time,  and  from  time  to  time,]  to  amend, 
alter,  change,  or  repeal  any  provision 
contained  in  this  Restated  Certificate  of 
Incorporation,  [and  other  provisions 
authorized  by  the  laws  of  the  State  of 
Delaware  at  the  time  in  force  may  be 
added  or  inserted,]  in  the  manner  now 
or  hereafter  prescribed  by  [law;  and  all 
rights,  preferences  and  privileges  of 
whatsoever  nature  conferred  upon 
stockholders,  directors  or  any  other 
persons  whomsoever  by  and  pursuant  to 
this  Certificate  of  Incorporation  in  its 
present  form  or  as  hereafter  amended] 
statute,  and  all  rights  conferred  herein 
are  granted  subject  to  [the  rights 
reserved  in  this  Article  Ninti^)  this 
reservation. 

Article  Ninth 

[Tenth:  The  Corporation]  NASD 
Regulation  shall  have  perpetual 
existence. 

[Eleventh:  The  name  and  mailing 
address  of  the  incorporator  is  Joseph  R. 
Hardiman,  c/o  National  Association  of 
Securities  Dealers,  Inc.,  1735  K  Street, 
N.W.,  Washington,  D.C.  20006.) 

(Twelfth:  The  powers  of  the 
Incorporator  shall  terminate  upon  the 
filing  of  this  Certificate  of  Incorporation. 
The  names  and  mailing  addresses  of  the 
persons  who  are  to  serve  as  the  directors 
of  the  Corporation  until  the  first  wnnnnl 
meeting  of  the  stockholders  of  the 
Corporation,  or  imtil  their  successors 
are  elected  and  qualified  are  Joseph  R. 
Hardiman,  c/o  National  Association  of 
Securities  Dealers.  Inc.,  1735  K  Street, 
N.W.,  Washington,  D.C  20006,  Richard 
G.  Ketchum,  c/o  National  Association  of 
Securities  Dealers,  Inc.,  1735  K  Street, 
N.W.,  Washington,  D.C.  20006  and  Mary 
Schapiro,  c/o  National  Association  of 


Securities  Dealers,  Inc.,  1735  K  Street, 
N.W.,  Washington,  D.C.  20006.] 

Third:  That  such  Restated  Certificate 
of  Incorporation  has  been  duly  adopted 
by  the  stockholder  of  NASD  Regulation 
in  accordance  with  the  applicable 
provisions  of  Sections  242  and  245  of 
the  General  Corporation  Law  of  the 
State  of  Delaware. 

In  witness  whereof,  (L  the 
undersigned,  being  the  sole  incorporator 
hereinabove  named,  hereby 
acknowledge  that  the  foregoing 
Certificate  of  Incorporation  is  my  act 
and  deed  and  further  certify  that  the     ^ 
facts  hereinabove  stated  are  truly  set 
forth,  and  accordingly  I  have  hereunto 

set  my  hand  this ^  diqr  of 

January,  1996]  the  undersigned  have 
executed  this  certificate  this  day  of. 
1997. 


Restated  Certfficate  of  Incorporation  of 
the  NASDAQ  Stock  Market.  Inc. 

(Adopted  in  accordance  with  the 
provisions  of  Section  242  and  Section 
245  of  the  General  Corporation  Law  of 
the  State  of  Delaware] 

(The  undersigned,  Joseph  R 
Hardiman]  The  undersigned,  Alfred 
Berkeley,  President  of  The  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq"),  a  Delaware 
corporation  ((the  "Corporation')),  does 
hereby  certify: 

First:  That  the  name  of  the 
[Corporation]  corporation  is  The  Nasdaq 
Stock  Market.  Inc.  The  date  of  filing  of 
its  original  Certificate  of  Incorporation 
with  the  Secretary  of  State  of  Uie  State 
of  Delaware  was  November  13. 1979. 
The  name  under  which  [the 
Corporation)  Nasdaq  was  originally 
incorporated  was  "NASD  Market 
Services,  Inc." 

Second:  That  the  Certificate  of 
Incorporation  of  [the  Corporation) 
Nasdaq  has  been  amended  and  restated 
in  its  entirefy  as  follows: 

Article  First 

The  name  of  the  [Corporation] 
corporation  is  The  Nasdaq  Stock 
Maricet.  Inc. 

Article  Second 

The  address  of  [the  Corporation's] 
Nasdaq's  registered  office  in  the  State  of 
Delaware  is  1209  Orange  Street,  City  of 
Wilmington,  [Delaware  19801,]  Coimty 
of  New  CasUe,  Delaware  19801.  The 
name  of  [its]  Nasdaq's  registered  agent 
at  such  address  is  The  Corporation  Tr\ist 
Company. 

Article  Third 

The  nature  of  the  business  or 
purposes  to  be  conducted  or  promoted 
is  to  engage  in  any  lawful  act  or  activity 


for  which  corporations  may  be 
organized  under  the  General 
Corporation  Law  of  the  State  of 
Delaware,  and,  without  limiting  the 
generality  of  the  foregoing  business  or 
purposes  to  be  conducted  or  promoted, 
shall  include  the  responsibilities  and 
functions  set  forth  in  the  "Plan  of 
Allocation  and  Delegation  of  Functions 
by  NASD  to  Subsidiaries, "  as  approved 
by  the  Securities  and  Exchange 
Commission,  as  amended  from  time  to 
time,  [shall  include  the  following: 

(a)  To  investigate,  study,  organize, 
develop,  maintain  and  operate,  and  to 
assist  and  contract  with  others  for  the 
investigation,  study,  organization, 
development,  maintenance  and 
operation  of  systems  for  collecting, 
processing,  and  preparing  for 
distribution  and  publication,  and 
otherwise  assisting,  p>articipating  in,  and 
coordinating  the  distribution  and 
publication  of  information  with  respect 
to  transactions  in  and  quotations  for 
securities  by  means  of  an  electronic  data 
processing  system  or  systems,  as  such 
may  be  required  or  permitted  by  federal 
statute  and  regulation  (in  particular  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  the  legulationa    - 
thereunder,  as  either  may  be  amended 
from  time  to  time)  on  a  current  and 
continuing  basis,  consistent  with  the 
public  interest,  the  protection  of 
investors,  the  maintenance  of  fair  and 
orderly  markets  in  securities,  and  the 
removal  if  impediments  to  and 
perfection  of  the  mechanism  of  a 
national  market  system; 

(b)  To  organize,  develop,  operate  and 
maintain  securities  markets  and  related 
sjrstems  that  assure:  (i)  Economically 
efficient  execution,  clearance  and 
settiement  of  securities  transactions;  (ii) 
foir  competition  among  brokers  and 
dealers,  and  among  exchange  markets 
and  markets  other  than  exchange 
markets;  (iii)  the  practicability  of 
broker/dealers  executing  inventors' 
orders  in  the  best  market;  (iv)  the 
linking  of  all  markets  for  qualified 
securities  through  conununications  and 
data  processing  facilities:  and  (v) 
appropriate  regiilatory  oversight; 

(c)  To  develop,  organize,  operate  and 
maintain  securities  markets  and  related 
systems  that  will  assist  the  National 
Association  of  Securities  Dealers,  Inc.  in 
carrying  out  its  regulatory 
responsibilities  under  the  Exchange  Act, 
particularly  Sections  llA  and  ISA  and 
all  applicable  rules  promulgated  under 
the  Exchange  Act; 

(d)  To  establish  terms,  conditions, 
rules,  regulations,  orders,  and  schedules 
for  the  operation,  maintenance,  and 
regulation  of  methods,  means  and 
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systems  established  by  the  Corporation; 
and 

(e)  To  ofier  consulting  services 
respecting  the  organization, 
development,  operation,  and 
maintenance  of  securities  market 
systems  and  facilities,  including 
systems  and  procedures  for  regulatory 
oversight  of  trading  in  securities 
markets.] 

Article  Fourth 

(The  Corporationl  Nasdaq  shall  be 
authorized  to  issue  a  total  of  2,000 
shares  of  common  stock  with  no  par 
value. 

Article  Fifth 

[The  Corporation]  Nasdaq  shall  be 
governed  by  the  Board  of  Directors  of 
such  number  and  having  such 
qiialifications,  powers,  and  duties!.]  as 
shall  be  provided  in  the  By-Laws.  The 
Board  shall  be  selected  in  such  manner, 
and  shall  serve  for  such  term,  as  shall 
be  stated  in  the  By-Laws.  The  Board  of 
Directors  shall  have  the  power  to  adopt. 


alter,  or  rei>eal  the  By-Laws  of  (the 
Corporation]  Nasdaq  at  any  meeting  at  ^ 
which  a  quorum  is  present  by  the 
affirmative  vbte  of  the  majority  of  the 
whole  Board  of  Directors. 

A  (Director  of  this  Corporation] 
director  of  Nasdaq  shall  not  be  liable  to 
(the  Corporation]  Nasdaq  or  its 
stockholders  for  monetary  damages  for 
breach  of  fiduciary  duty  as  a  director, 
except  to  the  extent  that  such  exemption 
from  liability  or  limitation  thereof  is  not 
permitted  under  the  General 
Corporation  Law  of  the  State  of 
Delaware  as  the  same  exists  or  may 
hereafter  be  amended. 

Any  repeal  or  modification  of  the 
foregoing  paragraph  shall  not  adversely 
afiiect  any  right  or  protection  of  a 
director  of  (the  Corporation)  Nasdaq 
existing  hereunder  with  respect  to  any 
act  or  omission  occurring  prim  to  such 
repeal  or  modification. 

Article  Sixth 

Nasdaq  reserves  the  right  to  amend, 
alter,  change,  or  repeal  any  provisions 


contained  in  this  Restated  Certificate  of 
Incorporation,  in  the  manner  now  or 
hereafter  prescribed  by  statute,  and  all 
rights  conferred  herein  are  granted 
subject  to  this  reservation. 

Article  Seventh 

(The  Corporation]  Nasdaq  shall  have  . 
perpetual  existence. 

Third:  That  such  Restated  Certificate 
of  Incorporation  has  been  duly  adopted 
by  the  (stockholden  of  the  Corporation] 
stockholder  of  Nasdaq  in  accordance 
with  the  applicable  provisions  of 
Sections  Z42  and  245  of  the  General 
Corporation  Law  of  the  State  of 
Delaware. 

In  witness  whereof,  the  imdenigned 
have  executed  this  certificate  this  (20th] 

day  of  (December] .  (1993] 

1997. 

[FR  Doc  97-26S22  Filed  10-9-97: 8:4S  am] 


Friday 

October  10,  1997 


f>art  111 


Department  of 
Commerce 

Patent  and  Trademark  Office 

37  CFR  Part  1,  et  al. 

Changes  to  Patent  PTactice  and 

Procedure;  •Final  Rule 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Parts  1,  3,  5, 7,  and  10 
[Dodwt  Na  :  960806169-7130-021 
raN0651-AAM 

Ct^arigea  to  Patent  Practice  and 
Procedure 

AOaiCY:  Patent  and  Trademark  Office, 

Conunetce. 

ACnOH:  Final  rul& 


r:  The  Patent  and  Trademark 
Office  (Office)  is  amending  the  rules  of 
practice  to  simplify  the  requirements  of 
the  rules,  reairange  portions  of  the  rules 
for  better  context,  and  eliminate 
unnecessary  rules  or  portions  thereof  as 
part  of  a  government-wide  effort  to 
reduce  the  regulatory  burden  on  the 
American  public.  Exemplary  changes 
include:  simplification  of  the  procedure 
for  filing  continuation  and  divisional 
applications:  amendment  of  a  number  of 
rules  to  permit  the  filing  of  a  statement 
that  errors  were  made  without  deceptive 
intent,  without  a  requirement  tta  a 
further  showing  of  focts  and 
dnnimstances;  and  elimination  of  the 
requirement  that  the  invenforship  be 
named  in  an  application  on  the  day  of 
its  filing,  which  eliminates  the  need  for 
certain  petitions  to  correct  inventorship. 
EFFECTIVE  DATE:  December  1. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Hiram  H.  Bernstein  or  Robert  W.  Bahr; 
Senior  Legal  Advisors,  by  telephone  at 
(703)  305-9285.  or  by  mail  addressed  to: 
Box  Comments —  Patents,  Assistant 
Commissioner  for  Patents,  Washington. 
DC  20231  marked  to  the  attention  of  Mr. 
Bernstein  or  by  facsimile  to  (703)  308- 
6916 

SUPPLEMENTARY  MFOAMATION:  Thi^xule 
change  implements  the  '' 

Administration's  program  of  reducing 
the  regulatory  burden  on  the  American 
public  in  accordance  with  the  changes 
proposed  in  the  Notice  of  Proposed 
Rtilemaking  entiUed  "1996  Changes  to 
Patent  Practice  and  Procedure"  (Notice 
of  Proposed  Rulemaking),  published  in 
the  Federal  Regifller  at  61  FR  49819 
(September  23,  1996).  and  in  the  Official 
Gazette  at  1191  Off.  Gaz.  Pat  Office  105 
(October  22. 1996).  The  changes 
involve:  (1)  simplification  of  procediues 
for  filing  continuation  and  divisional 
applications,  establishing  lack  of 
deceptive  intent  in  reissues,  petition 
practice,  and  in  the  filing  of  papers 
Correcting  improperly  requested  small 
entity  status;  (2)  elimination  of 
unnecessary  requirements,  such  as 
cwtain  types  of  petitions  to  correct 


inventorship  under  §  1.48;  (3)  removal 

of  rules  and  portions  thereof  that  merely 
represent  instructions  as  to  the  internal 
management  of  the  Office  more 
appropriate  for  inclusion  in  the  Manual 
of  Patent  Examining  Procedure  (MPEP); 
(4)  rearrangement  of  portions  of  rules  to 
improve  their  context;  and  (5) 
clarification  of  rules  to  aid  in 
understanding  of  the  requirements  that 
they  set  forth. 

Changes  to  Proposed  Rules:  This  Final 
Rule  contains  a  number  of  changes  to 
the  text  of  the  mles  as  proposed  for 
comment.  The  significant  changes  (as 
opposed  to  additional  grammatical 
corrections)  are  discussed  below. 
Familiarity  with  the  Notice  of  Proposed 
Rulemaking  is  assiuned. 

Discussion  of  Specific  Rules  and 
Response  to  (Comments:  Forty-three 
wrritten  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  The  written  comments 
have  been  analyzed.  For  contextual 
purposes,  the  comment  on  a  specific 
rule  and  response  to  the  comment  are 
provided  with  the  discussion  of  the 
specific  rule.  Comments  in  support  of 
proposed  rule  changes  generally  have 
not  been  reported  in  the  responses  to 
comments  sections. 

Tide  37  of  the  Code  of  Federal 
Regulations,  Parts  1,  3.  5,  7.  and  10  are 
amended  as  follows: 

Part  1 

Section  1.4 

Section  1.4,  paragraphs  (dXl)  and  (2). 
are  amended  to  be  combined  into  §  1.4 
paragraphs  (d)(l)(i)  and  (d)(l)(ii). 
Section  1.4(d)(l)(ii)  is  also  amended  to 
include  the  phrase  "direct  or  indirect 
copy"  to  clarify  that  the  copy  of  the 
document(s)  constituting  tl^e 
correspondence  submitted  to  the  Office 
may  be  a  copy  of  a  copy  (of  any 
generation)  of  the  original  docinnent(s), 
or  a  direct  copy  of  the  original 
document(s). 

Section  1.4(d)(2)  is  amended  to 
provide  that  the  presentation  to  the 
Office  (whether  by  signing,  filing, 
submitting,  or  later  advocating)  of  any 
paper  by  a  p>arty,  whether  a  practitioner 
or  non-practitioner,  constitutes  a 
certification  under  §  10.18(b),  and  that 
violations  of  §  10.18(bK2)  may  subject 
the  party  to  sanctions  under  §  10.18(c). 
That  is,  by  presenting  a  paper  to  the 
Office,  the  party  is  making  the 
certifications  set  forth  in  §  10.18(b).  and 
is  subject  to  sanctions  under  §  10.18(c) 
for  violations  of  §  10.18(b)(2).  regardless 
of  whether  the  party  is  a  practitioner  or 
non-practitioner.'  The  sentence  "[a]ny 
practitioner  violating  §  10.18(b)  may 
also  be  subject  to  disciplinary  action" 


clarifies  that  a  practitioner  may  be 
subject  to  disciplinary  action  in  lieu  of 
or  in  addition  to  sanctions  under 
§  10.18(c)  for  violations  of  §  10.18(b). 

Section  1.4(d)(2)  is  amended  so  that 
the  certifications  set  forth  in  §  10.18(b) 
are  automatically  made  upon  presenting 
any  paper  to  the  Office  by  the  party 
presenting  the  paper.  The  amendments 
to  S§  1.4(d)  and  10.18  support  Uie 
amendments  to  §§  1.6, 1.8, 1.10. 1.27, 
1.28.  1.48.  1.52,  1.55. 1.69. 1.102, 1.125, 
1.137, 1.377. 1.378. 1.804. 1.805. 
(§§  1.821  and  1.825  will  be  reviewed  at 
a  later  date  in  connection  with  other 
matters),  3.26.  and  5.4  that  delete  the 
requirement  for  verification  (MPEP  602) 
of  statements  of  focts  by  applicants  and 
other  parties  who  are  not  registered  to 
practice  before  the  Office.  The  absence 
of  a  required  verification  has  been  a 
source  of  delay  in  the  prosecution  of 
applications,  particularly  where  such 
absence  is  the  only  defect  noted.  The 
change  to  §§  1.4(d)  and  10.18 
automatically  incorporates  required 
averments  thereby  eliminating  the 
necessity  for  a  separate  verification  for 
each  statement  of  facts  that  is  to  be  .' 
presented,  except  for  those  instances 
where  the  verification  requirement  is 
retained.  Similarly,  the  amendments  to 
§§  1.4(d)  and  10.18  support  an 
amendment  to  §  1.97  (§§  1.637  and 
1.673  will  be  reviewed  at  a  later  date  in 
connection  with  other  matters)  that 
changes  the  requirements  for 
certifications  to  requirements  for 
statements.  This  change  in  practice  does 
not  aSact  the  separate  verification 
requirement  for  an  oath  or  declaration 
under  §  1.63.  affidavits  or  declarations 
under  §§1.130,  1.131,  and  1.132,  or 
statements  submitted  in  support  of  a 
petition  under  §  5.25  for  a  retroactive 
license.  The  statements  in  §§  1.494(e) 
and  1.495(f)  that  verification  of 
translations  of  dociunents  filed  in  a 
language  other  than  English  may  be 
required  is  also  maintained,  as  such 
requirements  are  made  rarely  and  only 
irben  deemed  necessary  [e.g.,  when 
pefsons  persist  in  translations  which 
appear  on  their  face  to  be  inaccurate). 
The  requirements  for  certification  of 
service  on  parties  in  §§  1.248, 1.510, 
1.637  and  10.142  are  also  maintained. 

Section  1.4  is  also  amended  to  add  a 
new  paragraph  (g)  related  to  an 
applicant  who  has  not  made  of  record 
a  registered  attorney  or  agent  being 
reqxiired  to  state  whether  assistance  was 
received  in  the  preparation  or 
prosecution  of  a  [wtent  application.  This 
is  transferred  from  §  1.33(b)  for 
consistent  contextual  purposes. 


Federal  Register  /  Vol.  62,  No.  197  /  Friday,  October  10,  1997  /  RtQes  and  RegulaUons        53133 


Section  1.6 

Section  1.6(d)(3)  is  amended  to 
provide  that  continued  prosecution 
applications  under  §  1.53(d)  may  be 
transmitted  to  the  Office  by  facsimile. 
However,  the  procedures  described  in 
§  1.8  do  not  apply  to,  and  no  benefit 
under  §  1.8  will  be  given  to,  a  continued 
prosecution  application  under  §  1.53(d). 
That  is,  an  applicant  may  file  a 
continued  prosecution  application  by 
facsimile  trtmsmission,  but  the  filing 
date  accorded  such  continued 
prosecution  application  will  be  the  d^e 
the  complete  transmission  of  the 
continued  prosecution  application  is 
received  in  the  Office.  For  example,  a 
continued  prosecution  application 
transmitted  by  fecsimile  from  California 
at  10:30  p.m.  (Pacific  time)  on 
November  18, 1997,  and  received  in  the 
Office  at  1:30  a.m.  (Eastern  time)  on 
November  19, 1997,  will  be  accorded  a 
filing  date  of  November  19,  1997.  An 
applicant  filing  a  continued  prosecution 
application  by  facsimile  transmission 
bears  the  responsibility  of  transmitting 
such  application  in  a  manner  and  at  a 
time  that  will  ensure  its  complete  and 
timely  (§  1.53(d)(l)(ii))  receipt  in  the 
Office. 

An  applicant  filing  an  application 
under  §  1.53(d)  (a  continued 
prosecution  application)  by  facsimile 
must  include  an  authorization  to  charge 
(at  least)  the  basic  filing  fae  to  a  deposit 
account,  or  the  application  must  be 
treated  imder  §  1.53(f)  as  having  been 
filed  without  the  basic  filing  fee  (as  fees 
cannot  otherwise  be  transmitted  by 
Cacsimile).  To  avoid  paying  the  late 
filing  surcharge  under  §  1.16(e),  an 
application  (including  an  application 
under  §  1.53(d))  must  include  the  basic 
filing  fee  (§  1.16(e)).  As  such,  payment 
of  the  basic  filing  fee  for  an  application 
under  §  1 .53(d)  on  any  date  later  than 
the  filing  date  of  the  application  under 
§  l.S3(d)  (even  if  paid  within  the  period 
for  reply  to  the  last  action  in  the  prior 
application)  is  inefEective  to  avoid  the 
late  filing  surcharge  under  §  1.16(e). 
Therefore,  unless  an  application  under 
§  1.53(d)  filed  by  facsimile  includes  an 
authorization  to  charge  the  basic  filing 
fee  to  a  deposit  accoimt,  the  applicant 
will  be  given  a  notification  requiring 
payment  of  the  appropriate  filing  fee 
(§  1.53(d)(3))  and  the  late  filing 
sunJiarge  imder  §  1.16(e)  to  avoid 
abandonment  of  the  §  1.53(d) 
application. 

Section  1.6(d)(3)  is  also  amended  to 
delete  the  reference  to  §  1.8(aM2)(ii)(D) 
as  this  paragraph  was  deleted  in  the 
Final  Rule  entitied  "Communications 
with  the  Patent  and  Trademark  Office" 
("Communications  with  the  Office"), 


published  in  the  Federal  Register  at  61 
FR  56439.  56443  (November  1, 1996). 
and  in  the  Official  Gazette  at  1192  Off. 
Gaz.  Pat.  Office  95  (November  26, 1996). 

Section  1.6(d)(6)  is  amended  to  reflect 
the  transfer  of  material  from  §§  5.6,  5.7, 
and  5.8  to  §§  5.1  through  5.5. 

Section  1.6(e)(2)  is  amended  to 
remove  the  requirement  that  the 
statement  be  verified  in  accordance  vrith 
the  change  to  §§  1.4(d)(2)  and  10.18. 

Section  1.6(f)  is  added  to  provide  for 
the  situation  in  which  the  Office  has  no 
evidence  of  receipt  of  an  application 
under  §  1.53(d)  (a  continued 
prosecution  application)  transmitted  to 
the  Office  by  focsimile  transmission. 
Section  1.6(f)  requires  that  a  showing 
thereunder  include,  inter  alia,  a  copy  of 
the  sending  unit's  report  confirming 
transmission  of  the  application  under 
§  1.53(d)  or  evidence  that  came  into 
being  after  the  complete  transmission  of 
the  application  under  §  1.53(d)  and 
within  one  business  day  of  the  complete 
transmission  of  the  application  under 
S  1.53(d).  Therefore,  applicants  are 
advised  to  retain  copies  of  the  sending 
imit's  reports  in  situations  in  which 
such  unit  is  used  to  transmit 
applications  under  §  1.53(d)  to  the 
Office  or  otherwise  maintain  a  log  book 
of  the  transmission  of  any  application 
under  §  1.53(d)  to  the  Office.  See  also 
"Communications  with  the  Patent  and 
Trademark  Office"  Final  Rule. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.6. 

Section  1.8 

Section  1.8(a)(2)(iKA)  is  amended  to 
specifically  refer  to  a  request  for  a 
continued  prosecution  application 
under  §  1.53(d)  as  a  correspondence 
filed  for  the  purposes  of  obtaining  an 
application  filing  date,  which  is 
excluded  by  §  1.8(a)(2)(i)(A)  from  the 
procedure  set  forth  in  §  1.8.  The  purpose 
of  this  amendment  is  to  render  it  clear 
that,  notwithstanding  that  a  continued 
prosecution  application  under  §  1.53(d) 
may  be  filed  by  facsimile  transmission, 
the  procedure  set  forth  in  §  1.8  does  not 
apply  to  a  request  for  a  continued 
prosecution  application  imder  §  1.53(d) 
(or  any  correspondence  filed  for  the 
purpose  of  obtaining  an  application 
filing  date).  That  is,  the  date  on  the 
certificate  of  transmission  (§  1.8(a))  of  an 
application  under  §  1.53(d)  is  not 
controlling  (or  even  relevant),  in  that  an 
application  under  §  1 .53(d)  (a  continued 
prosecution  application)  filed  by 
facsimile  transmission  will  not  be 
accorded  a  filing  date  as  of  the  date  on 
the  certificate  of  transmission  (§  1.8(a)), 
unless  Office  records  indicate,  or 
applicant  otherwise  establishes 
pursuant  to  §  1.6(f),  receipt  in  the  Office 


of  the  complete  application  under 
§  1.53(d)  on  the  date  on  the  certificate  of 
tranamission,  and  that  date  is  not  a 
Satxuday,  Sunday,  or  Federal  holiday. 

Section  1.8(bH3)  is  amended  to 
remove  the  requirement  that  the 
statement  be  verified  in  accordance  with 
the  change  to  §§  1.4(d)(2)  and  10.18. 

Section  1.9 

Section  1.9(d)  is  amended  to  define  a 
sttiall  business  concern  as  used  in  37 
CFR  Chaptn  I  as  any  business  concon 
meeting  the  size  standards  set  forth  in 
13  CFR  Part  121  to  be  eligible  for 
reduced  patent  fees.  The  regiilations  of 
the  Small  Business  Administration  . 
(SEA)  set  forth  the  size  standards  of  a 
business  concern  to  be  eligible  for 
reduced  patent  fees.  See  13  CFR 
121.802.  Thus,  the  language  in  §  1.9(d) 
duplicating  such  size  standards  is 
deleted  as  redundant,  and  to  avoid 
confusion  in  the  event  that  such  size 
standards  are  subsequenUy  changed  by 
the  SEA.  The  MPEP  will  include  SBA's 
regtilations  concerning  size  standards 
for  a  business  concern  to  be  eligible  for 
reduced  patent  fees. 

Section  1.9(f)  is  amended  to  add  the 
phrase  "eligible  for  reduced  patent  fees" 
to  clarify  tluit  a  small  entity  as  used  in 
37  CFR  Chapter  1  is  limited  to  an 
independent  inventor,  a  small  business 
concern  or  a  non-profit  organization  that 
is  eligible  for  reduced  patent  fees  under 
35  U.S.C.  41(h)(1). 

Section  1.10 

Sections  1.10  (d)  and  (e)  are  amended 
to  remove  the  requirement  for  a 
statement  that  is  verified. 

Comment  1 :  One  comment  suggested 
that  §  1.10  be  amended  to  clearly  set 
forth  the  controlling  date  for 
correspondence  filed  by  "Express  Mail" 
under  §  1.10. 

Response:  Section  1.10  was 
substantially  amended  in  the 
"Communications  with  the  Office"  Rule 
Final  (discussed  supra).  Section  1.10(a) 
as  amended  in  the  aforementioned  Final 
Rule  provides  that:  (1)  correspondence 
received  by  the  Office  that  was 
delivered  by  the  "Express  Mail  Post 
Office  to  Addressee"  service  of  the 
United  States  Postal  Service  (USPS) 
under  $  1.10  will  be  considered  filed  in 
the  Office  on  the  date  of  deposit  with 
the  USPS;  (2)  the  date  of  de{>osit  with 
the  USPS  is  shown  by  the  "date-in"  on 
the  "Express  Mail"  mailing  label  or 
other  official  USPS  notation;  and  (3)  if 
the  USPS  deposit  date  cannot  be 
determined,  the  correspondence  will  be 
accorded  the  Office  receipt  date  as  the 
filing  date. 
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Section  1.11 

Section  1.11(b)  is  amended  to  provide 
that  the  filing  of  a  continued 
prosecution  application  under  §  1.53(d) 
of  a  reissue  application  will  not  be 
annoiuiced  in  the  Official  Gaxette. 
Although  the  filing  of  a  continued 
prosecution  application  of  a  reissue 
application  constitutes  the  filing  of  a 
reissue  application,  the  announcement 
of  the  filing  of  such  continued  fr 

prosecution  application  would  be 
redundant  in  view  of  the  announcement 
of  the  filing  of  the  prior  reissue 
application  in  the  Official  Gazette. 

Section  1.14 

Section  1.14(a)  is  amended  to:  (1) 
darify  the  provisions  of  §  1.14(a):  (2) 
provide  that  copies  of  an  application-as- 
filed  may  be  provided  to  any  person  on 
written  request  accompanied  by  the  fee 
set  forth  in  §  1.19(b).  without  notice  to 
the  applicant,  if  the  application  is 
incorporated  by  reference  in  a  U.S. 
patent:  and  (3)  treat  applications  in  the 
file  jacket  of  a  pending  application 
under  §  1.53(d)  as  pending  rather  than 
abandoned  in  determining  whether 
copies  of,  and  access  to,  such 
applications  will  be  granted. 

Under  cturent  practice,  the  public  is 
entitled  to  access  to  the  original 
disclosure  (or  application-as-filed)  of  an 
application,  when  the  application  is 
incorporated  by  reference  into  a  U.S. 
patent.  See  In  re  Gallo.  231  USPQ  496 
(Comm'rPat.  1986).  Secti   a  1.14(aK2)  is 
added  to  avoid  the  need  for  a  petition 
under  §  1.14(e)  to  obtain  a  copy  of  the 
original  disclosure  (or  application-as- 
filed)  of  an  application  that  is 
incorporated  by  refiaiwace  into  a  U.S. 
patent 

Section  1.14  is  also  amended  to  add 
a  paragraph  (f)  to  recognize  the  change 
to  §  1.47  (a)  and  (b)  which  add 
exceptions  to  maintaining  pending 
applications  in  confidence  by  providing 
public  notice  to  nonsigning  inventors  of 
the  filing  of  a  patent  application. 

Coaunent  2:  One  comment  stated  that 
the  change  from  "applications  preserved 
in  secrecy"  to  "applications  preserved 
in  confidence"  suggests  a  lower  level  of 
security  for  the  applications  permitting 
greater  discovery  by  third  parties. 

Response:  The  term  "secrecy"  in 
S 114  was  changed  to  "confidence"  in 
the  Final  Rule  entitled  "Miscellaneous 
Changes  in  Patent  Practice" 
("Miscellaneous  Changes  in  Patent 
Practice"),  published  in  the  Federal 
Registn-  at  61  FR  42790  (August  19, 
1996),  and  in  the  Official  Gazette  at 
1190  Off.  Gaz.  Pat.  Office  67  (September 
17, 1996).  This  change  did  not  represent 
a  change  in  practice,  but  merely 


conformed  the  language  of  §  1.14  to  that 
of  35  U.S.C.  122  (the  term  "recrecy"  is 
a  term  of  art  in  regard  to  matters  of 
national  security,  and  its  former  use  in 
S  1.14  was  inappropriate). 

Section  1.16 

Section  1.16  is  amended  to  add  new 
paragraphs  (m)  and  (n)  including  the 
unassociated  text  following  paragraphs 
(d)  and  (I). 

No  comments  were  received 
concerning  §  1.16. 

Secti<ml.l7 

Section  1.17  (and  $  1.136(a))  adds  a 
recitation  to  an  extension  of  time  fee 
payment  for  a  reply  filed  within  a  fifth 
month  after  a  nonstatutory  or  shortened 
statutory  period  for  reply  was  set 

Section  1.17(a)  is  suoaivided  into 
paragraphs  (a)(1)  through  (a)(5),  with 
paragraphs  (a)(1)  through  (a)(4)  setting 
forth  the  amounts  for  one-month 
through  four-month  extension  fees. 
Section.  1.17(a)(5)  provides  the  small 
entity  and  other  than  small  entity 
amounts  Cor  the  new  fifth-month 
extension  fee. 

Section  1.17(a)  is  being  amended  to 
permit  a  petition  for  a  fifth-month 
extension  of  time.  As  the  Office  may  set 
a  shortened  statutory  period  for  reply  of 
one-month  or  thirty  days,  whichever  is 
longer,  this  authority  for  a  petition 
under  §  1.136(a)  will  permit  an 
applicant  to  extend  the  period  for  reply 
until  the  six-month  statutory  mavimiim 
(35  U.S.C.  133)  without  resorting  to  a 
petition  under  §  1.136(b),  or  to  extend 
by  five  months,  pursuant  to  §  1.136(a), 
a  non-statutory  period  for  taking  action 
[e.g.,  the  time  period  in  §  1.192(a)  for 
filing  an  ap(>eal  brief). 

Sctction  1.17  paragraphs  (e),  (f),  and 
(g)  are  rewritten  as  §  1.17  paragraphs  (b). 
(c),  and  (d). 

Section  1.17(h)  is  amended  to  delete 
references  to  petitions  under  §§  1.47, 
1.48,  and  1.84.  Sections  1.47, 1.48,  and 
1.84  (a)  and  (b)  are  amended  to  contain 
a  reference  to  the  petition  fee  set  forth 
in  $  1.17(i),  rather  than  the  petition  fee 
set  forth  in  §  1.17(h). 

Section  1.17(i)  is  amended  to:  (1)  add 
a  petition  under  §  1.41  to  supply  the 
name(s)  of  the  inventor(s)  after  the  filing 
date  without  an  oath  or  declaration  as 
prescribed  by  §  1.63,  except  in 
provisional  applications;  (2)  add  a 
petition  under  §  1.47  for  filing  by  other 
than  all  the  inventors  or  a  person  not 
the  inventor,  (3)  add  a  petition  under 
§  1.48  for  correction  of  inventorship, 
except  in  provisional  applications;  (4) 
add  a  petition  under  §  1.59  for 
expungement  and  retiun  of  information; 
(5)  delete  the  references  to  petitions 
under  §§  1.60  and  1.62  in  view  of  the 


deletion  of  §§  1.60  and  1.62;  (6)  add  a 
petition  tmder  §  1.84  for  accepting  color 
drawings  or  photographs;  and  (7)  add  a 
petition  under  §  1.91  for  entry  of  a 
model  or  exhibit. 

Section  1.17(q)  is  amended  to  add  a 
petition  imder  $  1.41  to  supply  the 
name(s)  of  the  inventors)  after  the  filing 
date  without  a  cover  sheet  as  prescribed 
by  §  1.51(c)(1)  in  a  provisional 
application. 

Section  1.17,  as  well  as  §§  1.103, 
1.112, 1.113. 1.133. 1.134, 1.135, 1.136. 
1.142, 1.144. 1.146, 1.191, 1.192, 1.291, 
1.294, 1.484.  1.485,  1.488,  1.494, 1.495, 
(§§1.530,  1.550.  1.560, 1.605,  1.617, 
1.640,  and  1.652  will  be  reviewed  at  a 
later  date  in  connection  with  other 
matters),  1.770, 1.785,  (§1.821  will  be 
reviewed  at  a  later  date  in  connection 
with  other  matters),  and  5.3  are  also 
amended  to  replace  the  phrases 
"response"  and  "respond"  with  the 
phrase  "reply"  for  consistency  with 
§1.111. • 

Comment  3:  One  comment  questioned 
why  the  terms  "respond"  and 
"response"  in  the  rules  of  practice  wen 
being  replaced  with  the  term  "reply." 

Response:  It  is  appropriate  to  use  a 
single  term  ("reply")  throughout  the 
rules  of  practice,  to  the  extent  possible, 
to  refer  to  that  "reply"  by  an  applicant 
to  an  Office  action  required  to  avoid 
abandonment  and  continue  prosecution. 

Comment  4:  At  least  one  comment 
noted  that  there  is  no  statutory  authority 
under  35  U,S.C.  41(a)(8)(C)  for  Uie 
$2,010  amount  set  for  the  fifth  month 
extension  of  time. 

Response:  While  the  Notice  of 
Proposed  Rulemaking  proposed  a  fifth 
month  extension  fee  of  $2010,  a  Notice 
of  Proposed  Rulemaking  entiUed 
"Revision  of  Patent  and  Trademark  Fees 
for  Fiscal  Year  1998"  ("1998  Fee 
Revision"),  published  in  the  Federal 
Register  at  62  FR  24865  (May  7, 1997), 
and  in  the  Official  Gazette  at  1198  Off. 
Gaz.  Pat.  (Sffice  97  (May  27,  1997), 
proposed  that  this  fee  be  set  at  $2060. 
The  Office  is  now  adopting  the  $2060 
fifth  month  extension  fee  as  proposed  in 
the  "1998  Fee  Revision"  Notice  of 
Proposed  Rulem^ung. 

Under  35  U.S.C.  41(aK8)(C)  (1991), 
the  Commissioner  is  authorized  to 
charge  $340  for  any  third  or  subsequent 
petition  for  a  one-month  extension  of 
time.  However,  under  35  U.S.C.  41(f), 
the  additional  fee  established  pursuant 
to  35  U.S.C.  41(a)(8)(C)  for  a  subsequent 
petition  for  a  one-month  extension  of 
time  has  been  increased  to  $560  [i.e., 
$560  is  the  current  difference 
(established  under  35  U.S.C.  41(a)(8)(C)) 
between  the  $1510  fee  for  a  four-month 
extension  of  time  and  the  $950  three- 
month  extension  of  time).  The  $1510  fee 
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for  a  four-month  extension  of  time  plus 
the  $560  fee  for  an  additional  month  is 
$2070  (this  differs  from  the  $2060  fee 
proposed  in  the  "1998  Fee  Revision" 
Notice  of  Proposed  Rulemaking  due  to 
rounding).  Therefore,  the  Office  is 
authorized  under  35  U.S.C.  41(a)(8)  to 
establish  a  fee  of  $2060  for  a  five-month 
extension  of  time. 

Section  1.21 

Section  1.21(1)  is  amended  for 
consistency  with  §  1.53,  and  §  1.21(n)  is 
amended  to  change  the  reference  to  an 
improper  application  under  §§  1.60  or 
1.62  to  a  reference  to  an  application  in 
which  proceedings  are  terminated 
piu^uant  to  §  1.53(e). 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.21. 

Section  1.26 

Section  1.26(a)  is  amended  to  better 
track  the  statutory  language  of  35  U.S.C. 
42(d)  and  to  add  back  language  relating 
to  refunds  of  fees  paid  that  were  not 
"required"  that  was  inadvertentiy 
dropped  in  the  July  1, 1993,  publication 
of  tide  37  CFR,  and  from  sulwequent 
publications. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.26. 

Section  1.27 

Section  1.27  paragraphs  (a)  through 
(d)  are  amended  to  remove  the 
requirement  that  a  statement  filed 
thereunder  be  "verified,"  and  to  replace 
"aver"  and  "averring"  with  "state"  and 
"stating."  See  comments  relating  to 
§  1.4(d).  Section  1.27(b)  is  also  amended 
for  clarification  with  the  movement  of  a 
clause  relating  to  "any  verified 
statement"  within  a  sentence. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.27. 

Section  1.28 

Section  1.28(a)  is  amended  to  remove 
the  requirement  for  a  statement  that  is 
"verified."  See  comments  relating  to 
§  1.4(d). 

Section  1.28(a)  is  also  amended  to 
provide  that  a  new  small  entity 
statement  is  not  required  for  a 
continuing  or  reissue  application  where 
small  entity  status  is  still  proper  and 
reliance  is  placed  on  a  reference  to  a 
small  entity  statement  filed  in  a  prior 
application  or  patent  or  a  copy  thereof 
is  supplied.  Section  1.28(a)  is  further 
amended  to  state  that  the  payment  of  a 
small  entity  basic  statutory  filing  fee  in 
a  nonprovisional  application,  which 
claims  benefit  under  35  U.S.C.  119(e). 
120, 121,  or  365(c)  of  a  prior  application 
(including  a  continued  prosecution 
application)  or  in  a  reissue  application, 
where  the  prior  application  or  the 


patent  has  small  entity  status,  will 
constitute  a  reference  in  the  continuing 
or  reissue  application  to  the  small  entity 
statement  in  the  prior  application  or  in 
the  patent,  thereby  establishing  small 
entity  status  in  such  a  nonprovisional 
application. 

Section  1.28(a)  is  also  amended  to 
require  a  new  determination  of 
continued  entitiement  to  small  entity 
status  for  continued  prosecution 
applications  filed  under  §  1.53(d)  and  to 
clarify  that  the  refiling  of  applications  as 
continuatioiis,  divisions  and 
continuation-in-part  applications  and 
the  filing  of  reissue  applications  also 
require  a  new  determination  of 
continued  entitiement  to  small  entity 
status  prior  to  retiance  on  small  entity 
status  in  a  prior  application  or  patent 

Comment  5:  One  comment  asked 
whether  the  change  to  §  1.28  regarding 
small  entity  requires  that  a  small  entity 
statement  be  filed  with  each  continuing 
application. 

Response:  While  the  filing  of  a 
continuing  application  requires  a  new 
determination  of  entitiement  to  small 
entity  status,  §  1.28(a)  continues  to 
permit  reliance  on  a  small  entity 
statement  filed  in  a  prior  application  for 
nonprovisional  continuing  applications. 

Section  1.28(c)  is  amended  to  remove 
the  requirement  for  a  statement  of  facts 
explaining  how  an  error  in  payment  of 
a  small  entity  fee(s)  occurred  in  good 
faith  and  how  and  when  the  error  was 
discovered.  A  fee  deficiency  payment 
under  §  1.28(c)  must  include  the 
difference  between  fee(s)  originally  paid 
as  a  small  entity  and  the  other  than 
small  entity  fee(s)  in  effect  at  the  time 
of  payment  of  the  complete  fee 
deficiency.  A  fee  deficiency  payment 
under  §  1.28(c)  will  be  treated  as  a 
representation  by  the  party  submitting 
the  pajmient  that  small  entity  status  was 
established  in  good  faith  and  that  the 
original  payment  of  small  entity  fees 
was  made  in  good  feith.  Any  paper 
submitted  under  §  1.28(c)  will  be  placed 
in  the  appropriate  file  without  review 
after  the  processing  of  any  check  or  the 
charging  of  any  fee  deficiency  payment 
specifically  authorized. 

Comment  6:  One  comment  suggested 
that  §  1.28(c)  be  amended  to  clarify   * 
current  Office  practice  regarding  the 
acceptance  of  papers  under  §  1.28(c)(2) 
in  light  of  two  recent  District  Court 
decisions:  (1)  Haden  Schweitzer  Corp.  v. 
Arthurs.  Myr Industries,  Inc.,  901  F. 
Supp.  1235.  36  USPQ2d  1020  (E.O. 
Mich.  1995);  and  (2)  DH  Technology, 
Inc.  V.  Synergstex  International,  Inc., 
937  F.  Supp.  902, 40  USPQ2d  1754 
(N.D.  Cal.  1996). 

Response:  The  Office  is  also  aware  <rf 
a  recent  District  Court  decision  in 


Jewish  Hospital  of  St.  Louis  v.  Idexx 
Laboratories.  951  F.  Supp  1,  42  USPQ2d 
1720  (D.  Me.  1996),  tiiat  relies  on 
§  1.28(c)(2)  exclusively.  The  changes  to 
§  1.28(c)  are  not  directed  to  the  issue  of 
whether  §  1.28(c)(2)  must  be  viewed  as 
the  exclusive  remedy.  Nevertheless,  an 
applicant  or  patentee  can  avoid 
undesirable  results  by  not  claiming 
small  entity  status  unless  it  is  absolutely 
certain  that  the  applicant  or  patentee  is 
entitied  to  small  entity  status  [i.e., 
resolving  any  doubt,  uncertainty,  or  lack 
of  information  in  favor  of  payment  of 
the  full  fee).  See  MPEP  509.03  ("SmaU 
entity  status  must  not  be  established 
unless  the  person  or  persons  signing  the 
•  *  *  statement  can  unequivocally 
make  the  required  self-certification" 
(emphasis  added)). 

Section  1.33 

Section  1.33  is  amended  to  no  longer 
provide  that  the  required  residence  and 
post  office  address  of  the  applicant  can 
appear  elsewhere  than  in  the  oath  or 
declaration  under  §  1.63.  Section 
1.63(a)(3)  is  amended  to  require  that  the 
post  office  address  as  well  as  the 
residence  be  identified  therein  and  not 
elsewhere.  Permitting  the  residence  to 
be  elsewhere  in  the  application  other 
than  the  oath  or  declaration,  as  was  in 
§  1.33(a),  would  be  inconsistent  with 
unamended  §  1.63(c)  that  states  that  the 
residence  must  appear  in  the  oath  or 
declaration.  The  requirement  for 
placement  of  the  post  office  address  is 
equivalent  to  the  requirement  for  the 
residence  to  eliminate  confusion 
between  the  two,  which  often  are  the 
same  destination  and  are  usually 
provided  in  the  oath  or  declaration  The 
reference  in  §  1.33(a)  to  the  assignee 
providing  a  correspondence  address  has 
been  moved  within  §  1.33(a)  for 
clarification.  Other  clarifying  language 
includes  a  reference  to  §  1.34(b),  use  of 
the  terms  "provided,"  "furnished" 
rather  than  "notified,"  and 
"application"  rather  than  "case,"  and 
deletion  of  the  expression  "of  which  the 
OiEfice." 

The  former  language  of  §  1 .33(b)  is 
transferred  to  new  §  1.4(g).  Section 
1.33(b)  is  amended  to  set  forth  the 
signature  requirement  for  papers  filed  in 
an  application  (formerly  in  §  1.33(a)). 
Section  1.33(b)  is  specifically  amended 
to  provide  that  amendments  and  other 
papers  filed  in  an  application  must  be 
signed  by:  (1)  an  attorney  or  agent  of 
record  appointed  in  compliance  with 
§  1.34(b);  (2)  a  registered  attorney  or 
agent  not  of  record  who  acts  in  a 
representative  capacity  under  the 
provisions  of  §  1.34(a):  (3)  the  assignee 
of  record  of  the  entire  interest  (if  there 
is  such);  (4)  an  assignee  of  record  of  an 
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undivided  part  interest  (if  there  is  such), 
so  long  as  the  amendment  or  other 
paper  is  also  signed  by  any  assigneeCs) 
of  the  remaining  interest  and  any 
applicant  retaining  an  interest:  or  (5)  all 
of  the  applicants,  including  applicants 
under  §§  1.42,  1.43  and  1.47,  unless 
there  is  an  assignee  of  record  of  the 
entire  interest  and  such  assignee  has 
chosen  to  prosecute  the  application  to 
the  exclusion  of  the  applicant(s),  and,  as 
such,  has  taken  action  in  the  application 
in  accordance  with  §§  3.71  and  3.73. 
This  is  not  a  change  in  practice,  but 
simply  a  clarification  of  current 
signature  requirements. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.33. 

Sxtion  1.41 

Section  1.41(a)  (and  §  1.53)  is 
amended  to  no  longer  require  that  a 
patent  be  applied  for  in  the  name  of  the 
actual  inventors  for  an  application  for 
patent  to  be  accorded  a  filing  date.  The 
requirement  for  use  of  full  names  is 
moved  to  §  1.63(a)  for  better  context. 
Section  1.41(a)  is  specifically  amended: 
(1)  To  provide  that  a  patent  is  applied 
for  in  the  name(s)  of  the  actual 
inventorfs);  (2)  to  add  paragraphs  (a)(1) 
and  (a)(2)  indicating  how  the 
inventorship  is  set  forth  in  a 
nonprovisional  and  provisional 
application:  and  (3)  to  add  paragraph 
(a)(3)  indicating  the  need  for  an 
identifier  consisting  of  alphanumeric 
characters  if  no  name  of  an  actual 
inventor  is  provided. 

Section  1.41(a)(1)  provides  that  the 
inventorship  of  a  nonprovisional 
application  is  that  inventorship  set  forth 
in  the  oath  or  declaration  as  prescribed 
by  §  1.63,  except  as  provided  for  in 
§§  1.53(d)(4)  and  1.63(d).  Section 
1.41(a)(1)  also  provides  that  if  an  oath 
or  declaration  as  prescribed  by  §  1.63  is 
not  filed  during  the  pendency  of  a 
nonprovisional  application,  the 
inventorship  is  that  inventorship  set 
forth  in  the  application  papers  filed 
pursuant  to  §  1.53(b).  unless  a  petition 
under  this  paragraph  accompanied  by 
the  fee  set  forth  in  §  1.17(i)  is  filed 
supplying  the  name(s)  of  the  inventor(s). 

Section  1.41(a)(2)  provides  that  the 
inventorship  of  a  provisional 
application  is  that  inventorship  set  forth 
in  the  cover  sheet  as  prescribed  by 
§  1.51(c)(1).  Section  1.41(a)(2)  also 
provides  that  if  a  cover  sheet  as 
prescribed  by  §  1.51(cKl)  is  not  filed 
dtiring  the  pendency  of  a  provisional 
application,  the  inventorship  is  that 
inventorship  set  forth  in  the  application 
papers  filed  pursxiant  to  §  1 .53(c),  unless 
a  petition  under  this  paragraph 
accompanied  by  the  fee  set  forth  in 


S  1.17(q)  is  filed  supplying  the  name(s) 
of  the  inventor(s). 

35  U.S.C  120  and  §  1.78(a)  require, 
inter  alia,  that  an  application  have  at 
least  one  inventor  in  common  with  a 
prior  application  to  obtain  the  benefit  of 
the  filing  date  of  such  application. 
Considering  the  executed  oath  or 
declaration  (or  cover  sheet  in  a 
provisional  application)  the  sole 
mechanism  for  naming  the  inventor(s) 
would  operate  as  a  trap  in  the  event  that 
an  application  were  abandoned  prior  to 
the  filing  of  an  oath  or  declaration  in 
favor  of  a  continuing  application  (or  in 
the  event  that  a  cover  sheet  was  not 
filed  in  a  provisional  application).  To 
avoid  this  result,  §  1.41  as  adopted 
provides  that  the  inventorship  is  that 
inventorship  named  in  an  executed  oath 
or  declaration  under  §  1.63  (or  in  the 
cover  sheet  under  §  1.51(c)(1)  in  a 
provisional  application),  but  that  if  no 
executed  oath  or  declaration  under 
§  1.63  (or  cover  sheet  imder  §  1.51(c)(1) 
in  a  provisional  application)  is  filed 
during  the  pendency  of  the  application, 
the  inventorship  will  be  considered  to 
be  the  inventor(s)  named  in  the  original 
application  papers. 

m  the  peculiar  situation  in  which  no 
inventor  is  named  in  the  original 
application  papers  (or  the  correct 
inventor(s)  are  not  named  in  the  original 
application  papers),  and  no  executed 
oath  or  declaration  under  §  1.63  (or 
cover  sheet  under  §  1.51(c)(1)  in  a 
provisional  application)  is  filed  during 
the  pendency  of  the  application,  it  will 
be  necessary  for  the  applicant  to  file  a 
petition  under  §  1.41(a)  (and  appropriate 
fee)  to  name  the  inv8ntor(s).  No 
explanation  (other  than  that  the  paper  is 
supplying  or  changing  the  namefs)  of 
the  inventor(s))  or  showing  of  facts 
concerning  the  inventorship  or  any 
delay  in  naming  the  inventorship  is 
required  or  desired  in  a  petition  under 
§  1.41(a).  The  petition  fee  is  required  to 
cover  (or  defiay  in  a  provisional 
application)  the  costs  of  updating  the 
Office's  records  for  the  application. 

Where  no  inventor(s)  is  named  on 
filing,  the  Office  requests  that  an 
identifying  name  be  submitted  for  the 
application.  The  use  of  very  short 
identifiers  should  be  avoided  to  prevent 
confusion.  Without  supplying  at  least  a 
unique  identifying  name  the  "i'Tice  may 
have  no  ability  or  only  a  delayed  ability 
to  match  any  papers  submitted  after 
filing  of  the  application  and  before 
issuance  of  an  identifying  application 
number  with  the  application  file.  Any 
identifier  used  that  is  not  an  inventor's 
name  should  be  specific,  alphanumeric 
characters  of  reasonable  lenjgth,  and 
should  be  presented  in  such  a  manner 
that  it  is  clear  to  application  processing 


personnel  what  the  identifier  is  and 
where  it  is  to  be  found.  It  is  strongly 
suggested  that  applications  filed 
without  an  executed  oath  or  declaration 
under  §  1.63  or  1.175  include  the  name 
of  the  person(s)  believed  to  be  the 
inventor  for  identification  purposes. 
Failure  to  apprise  the  Office  of  the 
application  identifier  being  used  may 
result  in  applicants  having  to  resubmit 
papers  that  could  not  be  matched  with 
the  application  and  proof  of  the  earlier 
receipt  of  such  papers  where 
submission  was  time  dependent 

As  any  inventor(s)  named  in  the 
original  application  papers  is 
considered  to  be  the  inventor(s)  only 
when  no  oath  or  declaration  under 
§  1.63  is  filed  in  a  nonprovisional 
application  or  cover  sheet  under 
§  1.51(c)(1)  filed  in  a  provisional 
application,  the  recitation  of  the 
inventorahip  in  an  application 
submitted  under  §  1.53  (b)  or  (d) 
without  an  executed  oath  or  declaration 
or  cover  sheet,  respectively,  for 
purposes  of  identification  may  be 
changed  merely  by  the  later  submission 
of  an  oath  or  declaration  executed  l^  a 
different  inventive  entify  without 
recourse  to  a  petition  under  §  1.41  or 
1.48. 

Comment  7:  One  comment  noted  that 
when  an  application  is  filed  only  an 
alphanumeric  identifier  may  be  used, 
which  would  of  necessity  require  a 
correction  of  inventorship,  and 
questioned  how  a  verified  statement 
under  §  1.48(a)  could  be  filed  as  there 
would  be  no  person  to  sign  such 
statement,  whether  the  Office  will 
require  that  the  name(s)  of  the 
inventor(s)  be  submitted-within  a  ■ 
specified  period,  and  whether  the  filing 
date  will  be  lost  if  the  name(s)  of  the 
inventor(s)  is  not  submitted  within  such 
period. 

Response:  The  name(s)  of  the 
inventor{s)  in  a  nonprovisional 
application  are  provided  ifx  the  oath  or 
declaration  under  §  1.63  (§  1.41(a)(2)) 
and  the  name(s)  of  the  inventor(s)  in  a 
provisional  application  are  provided  in 
the  cover  sheet  (§  1.41(a)(3)).  Thus,  an 
application  filed  without  the  name(s)  of 
the  inventoKs)  must  also  have  been  filed 
without  an  oath  or  declaration  under 
§  1.63  (nonprovisional)  or  cover  sheet 
(provisional). 

The  Office  will  set  a  time  period  in  a 
nonprovisional  application  filed 
without  an  oath  or  declaration  under 
§  1.63  for  the  filing  of  such  an  oath  or 
declaration  (§  1.53(f)).  The  Office  will 
set  a  time  period  in  a  provisional 
application  filed  without  a  cover  sheet 
for  the  filing  of  such  cover  sheet 
(§  1.53(g)).  The  subsequenUy  filed  oath 
or  declaration  or  cover  sheet  will 
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provide  the  name(s)  of  the  inventor(s). 
No  petition  under  §  1.48(a)  would  be 
required  where  there  was  an 
alphanumeric  identifier  (and  not  a  name 
of  a  person)  or  where  the  person(s)  set 
forth  as  the  inventor(s)  was  incorrect 

In  the  event  that  an -oath  or 
declaration  or  cover  sheet  is  not  timely 
filed,  the  application  will  become 
abandoned  and  the  inventorship  will  be 
considered  to  be  the  inventor(s)  named 
in  the  original  application  pa{}ers.  The 
Cailure  to  timely  file  an  oath  or 
declaration,  cover  sheet,  or  the  name(s) 
of  the  inventor(s)  is  not  a  filing  date 
issue. 

Comment  8:  One  comment  thoiight 
that  the  proposed  change  eliminating 
the  need  to  identify  any  inventor  would 
lead  to  sloppy  filing  procedures  and  that 
it  should  in  almost  all  cases  be  possible 
for  practitioners  to  correctiy  identify  the 
inventora  at  the  time  of  filing. 

Response:  Experience  has 
demonstrated  that  a  significant  number 
of  applications  filed  under  §  1.53(b) 
without  an  executed  oath  or  declaration 
have  been  filed  with  incorrect 
inventorships  with  explanations 
running  from  "there  was  no  time  to 
investigate  the  inventorship"  to  "the 
inventora  contacted  either  did  not 
understand  the  inventorship 
requirements  under  U.S.  patent  law  or 
did  not  appreciate  that  the  claims  as 
filed  included  or  did  not  include  the 
contribution  of  the  omitted  or 
erroneously  added  inventor." 
Additionally,  t)ffice  experience  is  that 
while  almost  all  §  1 .48(a)  petitions 
concerning  such  matters  are  eventually 
granted,  only  a  small  percentage  are 
granted  on  the  initial  petition  thereby 
causing  a  prolonged  prosecution  period, 
which  is  undesirable  in  view  of  the 
amendment  to  35  U.S.C.  154  contained 
in  the  Uruguay  Round  Agreements  Act 
(URAA).  Pub.  L^03-465. 108  Stat  4809 
(1994).  ^ 

Section  1.47 

Section  1.47  paragraphs  (a)  and  (b)  are 
amended,  pursuant  to  35  U.S.C.  116  and 
35  U.S.C  118,  to  provide  for  publication 
in  the  Official  Gazette  of  a  notice  of 
filing  for  all  applications,  except  for 
continued  prosecution  applications 
under  §  1.53(d),  submitted  under  this 
section  rather  than  only  when  notice  to 
the  nonsigning  inventor(s)  is  returned  to 
the  Office  undelivered  or  when  thtf 
address  of  the  nonsigning  Jnventor(s)  is 
imknown.  The  information  to  be 
published,  after  grant  of  the  §  1.47 
petition,  will  include:  The  application 
number,  filing  date,  invention  tide  and 
name(s)  of  the  nonsigning  inventor(8). 
Lettera  retiuned  as  undeUverable  are 
difficult  to  match  with  the  related 


application  file,  and  when  matched 
with  the  file,  the  applications  are 
burdensome  to  flag  as  requiring  further 
action  by  the  Office.  Accordingly,  the 
return  of  letters  is  not  a  desirable  means 
of  triggering  publica^m  of  a  notice  to  a 
nonsigning  inventor  as  to  the  filing  of 
the  application.  Furthermore,  when  a 
returned  letter  is  used  as  such  a  trigger, 
another  review  of  the  application  must 
be  made  for  returned  correspondence. 
As  the  best  time  for  review  of  returned 
letters  is  after  allowance,  but  before 
issuance,  of  an  application,  processing 
of  the  application  would  be  delayed  and 
done  at  a  time  that  could  be  best  used 
for  printing  related  processing 
requirements.  Printing  of  notice  of  the 
filing  of  all  applications  wherein  §  1.47 
status  is  granted  does  not  require  any 
such  review  to  be  made.  In  order  to  best 
balance  the  obligation  of  providing 
notice  to  inventors  and  efficient 
processing  of  applications,  notice  in  the 
Official  Gazette  of  the  filing  of  §  1.47 
applications  will  be  prepared  essentially 
at  the  same  time  that  the  letter  notice  is 
direcUy  sent  to  the  nonsigning  inventor. 

Paragraphs  (a)  and  (b)  of  this  section 
are  also  amended  to  exclude  the  filing 
of  continued  prosecution  applications 
under  §  1.53(d)  fittm  the  notice 
requirement 

Section  1.47  is  also  amended  for 
clarification  purposes.  A  reference  to  an 
"omitted  inventor"  in  §  1.47(a)  is 
replaced  with  "nonsigning  inventor." 
The  statements  in  §  1.47  paragraphs  (a) 
and  (b)  that  a  patent  will  be  granted 
upon  a  satisfactory  showing  to  the 
Commissioner  are  deleted  as      '   •  '■''"'''' ' 
unnecessary.  Section  1.47(b)  is  amended 
to  clarify  that  it  applies  only  where 
none  of  the  inventors  are  willing  or  can 
be  found  to  sign  the  oath  or  declaration 
by  substitution  of  "an  inventor"  by  "all 
the  inventors."  The  use  of  "must  state" 
in  regard  to  the  last  known  addres&is 
deleted  as  redundant  in  view  of  .the 
explicit  requirement  for  such  address  in 
the  rule.  The  sentence  in  §  1.47(b) 
referring  to  th^  filing  of  the  assignment, 
written  agreement  to  assign  or  other 
evidence  of  proprietary  interest  is 
deleted  as  redundant  in  view  of  the 
requirement  appearing  earlier  in 
§  1.47(b)  calling  for  "proof  of  pertinent 
facts." 

Comment  9:  One  comment  believed 
that  the  amendment  to  §  1.47(b)  results 
Jn  a  (diange  in  practice  permitting  an 
assignee  to  proceed  thereunder  only 
where  all  the  inventors  refuse  to  sign, 
and  that  the  assignee  should  not  be 
precluded  from  making  the  required 
declaration  where  only  one  inventor 
refuses  to  cooperate  as  the  other 
inventors  may  not  have  personal 
knowledge  of  the  facts. 


Response:  While  the  specific  language 
of  §  1.47(b)  is  ameoded  to  recite  the 
condition  that  "all  the  inventors  refuse 
to  execute  an  application"  the  prior  use 
of  the  term  "inventor"  was  intended  to 
mean  and  was  interpreted  as  meaning 
all  inventors.  See  MPEP  409.03(b). 
Accordingly,  the  language  clarification 
is  not  a  change  in  practice. 

Although  it  is  unclear  as  to  what 
particular  "fiacts"  the  comment  is 
addressed  to  that  the  other  inventors 
would  not  have  peraonal  knowledge  of. 
facts  as  to  the  inventorahip  of  the 
noncooperating  inventor  would  better 
lie  with  the  other  inventors  who  are 
after  all  required  to  be  joint  inventors, 
35  U.S.C.  116,  and  therefore  the  other 
inventors  should  have  the  best 
knowledge  of  the  fiacts  required  for  a 
declaration  under  §  1.63.  Any 
declaration  of  facts,  in  support  of  the 
petition,  to  show,  e.g.,  that  an  inventor 
has  refused  to  sign  a  declaration  after 
having  been  given  an  opportunity  to  do 
so.  should  be  made  by  someone  with 
first-hand  knowledge  of  the  events,  such 
as  the  attorney  who  presented  the 
inventor  vriih  die  application  papers. 

Section  1.48 

Section  1.48  provides  for  correction  of 
inventorahip  in  an  application  (other 
than  a  reissue  application).  Section 
1.324  provides  for  correction  of 
inventorahip  in  a  patent  Sections  1.171. 
and  1.175  provide  for  correction  of 
inventorahip  in  a  patent  via  a  reissue 
application. 

Section  1.48  is  amended  in  its  tide  to 
*  clarify  that  the  section  concerns  patent 
'  applications,  other  than  reissue 
applications,  and  not  patents.  Where  a 
patent  names  an  incorrect  inventive 
entify,  the  inventorahip  error  may  be 
corrected  by  reissue.  See  MPEP  1402. 
Where  a  reissue  application  names  an 
incorrect  inventive  entity  in  the 
executed  reissue  oath  or  declaration 
(whether  the  reissue  application  is  filed 
for  die  sole  purpose  or  in-part  to  correct 
the  inventorship,  or  is  filed  for  purposes 
other  than  correction  of  the 
inventorahip),  a  new  reissue  oath  or 
declaration  in  compliance  with  §  1.17S 
may  be  submitted  with  the  correct 
inventorahip  without  a  petition  under 
§  1.48.  This  is  because  it  is  the 
inventorahip  of  the  patent  being 
reissued  that  is  being  corrected  (via  a 
reissue  application). 

35  U.S.C.  251. 1 3,  provides  that  the 
provisions  of  tide  35,  U.S.C,  relating  to 
applications  apply  to  reissue 
applications.  35  U.S.C.  116, 13, 
authorizes  the  Commissioner  to  permit 
correction  of  inventorahip  in  an 
application  under  such  terms  as  the 
Commissioner  prescribes.  The 
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Commissioner  has  determined  that 
correction  of  inventorship  in  a  reissue 
application  may  be  accomplialied  under 
35  U.S.C.  251  via  the  reissue  oath  or 
declaration,  without  resort  to  a  petition 
under  §  1.48.  Therefore,  §  1.48  has  been 
amended  to  specifically  exclude  its 
applicability  to  correction  of 
inventorship  in  a  reissue  application. 

Section  1.48(a)  will  not  require 
correction  of  the  inventorship  if  the 
inventorship  or  other  identification 
under  §  1.41  was  set  fixth  in  error  on 
filing  of  the  application.  Section  1.48(a) 
is  amended  to  apply  only  to  correction 
of  inventor  or  inventors,  in  applications, 
other  than  reissue  applications,  from 
that  named  in  an  originally  filed 
executed  oath  or  declaration  and  not  to 
the  naming  of  inventors  or  others  for 
identification  purposes  under  §  1.41. 
The  statement  to  be  submitted  will  be 
required  only  from  the  person  named  in 
error  as  an  inventor  or  from  the  person 
who  through  error  was  not  named  as  an 
inventor  rather  than  bom  all  the  original 
named  inventors  so  as  to  comply  with 
35  U.S.C  116.  The  requirement  that  any 
amendment  of  the  inventorship  under 
§  1.48(a)  be  "diligently"  made  has  been 
removed.  The  applicability  of  a  refection 
under  35  U.S.C.  102(f)  or  (g)  against  an 
application  with  the  wrong  inventorship 
set  forth  therein  and  any  {>atsnt  that 
would  issue  thereon  is  a  sufficient 
motivation  for  prompt  correction  of  the 
inventorship  without  the  need  for  a 
separate  requirement  for  diligence. 

Comment  10:  Two  comments 
expressed  opposition  to  deletion  of  the 
diligence  requirement  in  §  1.48 
paragraphs  (a)  through  (c)  in  that 
removal  thereof  would  seem  to  promote 
delay  in  correction  of  the  inventorship 
and  decrease  the  importance  of  having 
the  correct  inventorship. 

Response:  In  addition  to  the 
motivation  noted  in  the  explanation  of 
the  rules  for  not  allowing  a  patent  to 
issue  with  improper  inventorship,  the 
criteria  for  correction  of  the 
inventorship  becomes  more  restrictive 
subsequent  to  issuance  under  §  1.324 
(having  a  statutory  basis  under  35  U.S.Q 
256)  than  under  §  1.48(a)  (having  a 
statutory  basis  under  35  US.C  116).  35 
U.S.C.  256  requires  participation  by  all 
the  parties  including  each  original 
named  inventor,  which  participation 
may  be  harder  to  obtain  after  the  patent 
has  issued.  Petitions  imder  §  1.48(a) 
filed  earlier  while  the  application  is 
pending  may  seek  waiver  under  §  1.183 
of  participation  of  some  of  the  parties 
needed  to  participate.  Additionally, 
petitions  under  §  1.48  in  pending 
applications  are  not  entered  as  a  matter 
of  right  in  rejected  (the  criteria  of 
§  1.116  applies)  or  allowed  (the  criteria 


of  §  1.312  applies)  applications.  See 
§  1.4B(a)  and  MPEP  201.03. 

A  clarifying  reference  to  §  1.634  is 
added  in  §  1.48(a)  for  Instances  when 
inventorship  correction  is  necessary 
during  an  interference  emd  has  been 
moved  from  §  1.48(a)(4]  for  improved 
contextual  purposes. 

The  §  1.48(a)(1)  statement  requires  a 
statement  only  as  to  the  lack  of 
deceptive  intent  rather  than  a  statement 
of  facts  to  establish  how  the 
inventorship  error  was  discovered  and 
how  it  occurred,  since  the  latter 
requirement  is  deleted.  Additionally, 
the  persons  from  whom  a  statement  is 
required  now  includes  any  person  who 
thiisugh  error  was  not  named  as  an 
inventor  but  limits  statements  fit)m  the  ' 
original  named  inventors  to  only  those 
persons  named  in  error  as  inventors 
rather  than  all  persons  originally  named 
as  inventors  including  those  correctly 
named.  The  paragraph  is  amended  to 
remove  the  requirement  that  the 
statement  be  verified  in  accordance  with 
the  change  to  §§  1.4(d)(2)  and  10.18. 

Comment  11:  One  comment  opposed 
the  removal  of  the  Office  from 
examining  the  issue  of  inventorehip  as 
substantive  law  invalidates  patents  that 
have  issued  In  the  names  of  incorrect 
inventors  and  the  Office  is  charged  with 
the  duty  of  examining  applications  for 
the  purpose  of  denying  issue  to  those 
applications  that  do  not  meet  the 
standards  of  patentability.  Where  an 
oath  has  originally  been  filed  asserting 
the  proper  inventor  is  one  entity  and  a 
subsequent  paper  asserts  that  the  proper 
inventor  is  another,  under  such 
circumstances  "the  facts  are  inhermitly 
suspect"  and  an  investigation  by  the 
Office  is  warranted  and  required  by 
statute. 

Response:  The  amendments  to  §  1.48 
have  otherwise  received  overwhelming 
support 

Tne  Office  has  pursued  the  existence 
of  improper  inventorship  in 
applications  by  rejection  under  35 
U.S.C  102(f)  or  (g)  and  will  continue  to 
do  so  independent  of  the  change  in  the 
verified  statement  requirements  under 
§  1 .48  paragraphs  (a)  or  (c).  A  request  to 
change  inventorship,  however,  often 
requested  by  the  current  inventors  or 
assignee  on  their  own  initiative  is  not 
seen  to  be  inherentiy  fiaught  with 
deceptive  intent  as  to  warrant  a  close 
and  detailed  examination  absent  more. 
A  statement  that  the  error  was  made 
without  deceptive  intent  is  seen  to  be  a 
sufficient  investigation  complying  with 
the  statutory  requirement  under  35 
U.S.C  116,  particularly  as  most 
petitions  are  eventually  granted  or  an 
application  can  be  refiled  naming  the 
new  desired  inventive  entity.  Refiling  of 


the  application  to  change  the 
inventorship  will  not  cause  the  Office, 
absent  more,  to  initiate  an  investigation 
as  to  the  correct  inventorship  or  cause 
a  rejection  under  35  U.S.C.  102(f)  or  (g) 
to  be  made.  Additionally,  it  should  be 
noted  that  the  Office  views  a  petition 
tmder  §  1.48  to  be  a  procedural  matter 
and  not  to  represent  a  substantive 
determination  as  to  the  actual 
inventorship.  See  MPEP  201.03, 
Verified  Statement  of  Facts. 

For  those  situations  where  there  was 
deceptive  intent,  the  Office  is  lacking 
certain  necessary  tools  for  a  thorough 
inquiry  [e.g.,  subpoena  authority)  to 
ascertain  the  truth  thereof  (as  in  other 
situations  under  §§  1.28  and  1.56). 
However,  the  inquiry  cannot  be  waived 
by  the  Office  due  to  the  statutory 
requirement  under  35  U.S.C.  116.  There 
is  no  other  reasonable  course  of  action 
than  to  accept  as  an  explanation  for  the 
execution  of  a  §  1.63  oath  or  declaration 
setting  forth  an  erroneous  inventive 
entity  that  the  inventor  did  not 
remember  the  contribution  of  the 
omitted  inventor  at  the  time  the  oath  or 
declaration  was  ejcecuted  (absent 
subpoena  power  and  inter  parties 
hearings),  and  therefore  further 
inquiries  into  the  matter  other  than  a 
statement  of  lack  of  deceptive  intent  are 
a  waste  of  Office  resources. 

Comment  12:  One  comment  suggested 
that  in  limiting  the  submission  of  a 
verified  statement  of  facts  to  only  the 
parties  being  added  or  deleted  as 
inventors,  agreement  of  the  Original 
named  inventon  should  also  be 
obtained  as  is  currenUy  done  when    ' 
verified  statements  of  facts  fiom  all  the 
orunnal  named  inventors  are  ret^uiied. 

Response:  Agreement  or  acquiescence 
of  the  original  named  inventors,  to  the 
extent  that  they  remain  as  inventors,  to 
the  new  inventorship  will  be  obtained 
'  through  the  retained  requirement  that 
the  actual  inventive  entiQr  complete  a 
new  oath  or  declaration  under  §  1.63, 
which  must  set  forth  the  new  inventive 
entity.  Additionally,  through  the  rule 
changes  to  this  section  and  §§  1.28  and 
1.175  the  Office  is  decreasing  its 
investigation  of  claims  relating  to  a  lack 
of  deceptive  intent  The  remaining 
purpose  of  these  rules  is  to  force  the 
applicant(s)  to  merely  make  an  assertion 
as  to  a  lack  of  deceptive  intent  thereby 
permitting  subsequent  reviewers 
(tribunals  or  otherwise)  to  determine,  in 
light  of  all  the  available  facts,  whethw 
the  applicant(8)  complied  with  the 
statute. 

Section  1.48(a)(2)  is  amended  fat 
clarification  purposes  to  indicate  the 
availability  of  §§  1.42,  1.43  or  1.47  in 
meeting  the  requirement  for  an  executed 
oath  or  declaration  under  §  1.63  from 


each  actual  inventor.  Section  1.47  is 
only  applicable  to  the  person  to  be 
added  as  an  inventor  (inventors  named 
in  an  application  transmittal  letter  ctm 
be  deleted  without  petition).  For  those 
persons  already  having  submitted  an 
executed  oath  or  declaration  under 
§  1.63.  a  petition  under  §  1.183, 
requesting  waiver  of  reexecution  of  an 
oath  or  declaration,  may  be  an 
appropriate  remedy.  The  requirement 
for  an  oath  or  declaration  is  maintained 
in  §  1.48(a)  notwithstanding  its 
replacement  in  §  1.324  for  issued 
patents  by  a  statement  of  agreement  or 
lack  of  disagreement  with  the  requested 
change  in  view  of  the  need  to  satisfy  the 
duty  of  disclosure  requirement  in  a 
pending  application  that  is  set  forth  in 
a  §  1.63  oath  or  declaration. 

Section  1.48(a)(4)  is  amended  to 
include  a  citation  to  §  3.73(b)  to  clarify 
the  requirements  for  submitting  a 
written  consent  of  assignee,  wbdch  is 
'  subject  to  the  requirement,  under 
§  3.73(b),  and  to  delete  the  reference  to 
an  application  involved  in  an 
interference,  which  is  being  moved  to 
§  1.48(a).  Section  1.48(a)(4)  is  also 
amended  to  clarify  that  the  assignee 
required  to  sid>mit  its  written  consent  is 
only  the  existing  assignee  of  the  original 
-named  inventors  at  the  time  the  petition 
is  filed  and  not  any  party  that  would 
become  an  assignee  based  on  the  grant 
of  the  inventor^p  correction. 

Section  1.48(b)  is  also  amended  to 
remove  the  requirement  that  a  petition 
thereunder  be  diligentiy  filed.  The 
^pplicabilify  of  a  rejection  under  35 
U.S.C.  102  (f)  or  (g)  against  an 
application  with  the  wrong  inventonhip 
set  forth  therein  and  any  patent  that 
would  issue  thereon  is  siifficient 
motivation  for  prompt  correction  of  the 
inventorship  without  the  need  for  a 
separate  requirement  for  diligence. 

Section  1.48(b)  is  amended  to  have  a 
clarifying  reference  to  §  1.634  added  for 
instances  when  inventorship  correction 
is  necessary  during  an  interference. 

Comment  13:  A  comment  noted  that 
r  the  literal  wording  of  §  1.48(b)  permits 
correction  thereunder  only  where  the 
correct  inventors  were  named  on  filing 
■  thereby  excluding  correction  imder 
•  S  1.48(b)  where  an  incorrect 
inventorship  was  named  on  filing  that 
was  subsequenUy  corrected  imder 
§  1.48(a)  and.  subsequent  to  the 
.  correction  prosecution  of  the 
application,  required  additional 
correction  imder  §  1.48(b). 

Response:  The  conunent  is  accepted 
and  §  1.48(b)  has  been  modified  to 
delete  "when  filed"  after 
"nonprovisional  application"  for 
clarification  purposes.  Additionally,  the 
term  "originally"  in  ihe  first  sentence  of 


paragraph  (b)  has  been  replaced  with 
"currentiy." 

Section  1.48(c)  is  amended  so  that  a 
petition  thereunder  no  longer  needs  to 
meet  the  current  requirements  of 
§  1.48(a),  which  are  also  changed.  A 
statement  from  each  inventor  being 
added  that  the  inventorship  amendment 
is  necessitated  by  amendment  of  the 
claims  and  that  the  error  occurred 
without  deceptive  intent  is  required 
under  §  1.48(c)(1)  Tather  than  the 
previous  requirement  of  a  statement 
bom  each  original  named  inventor.  The 
previous  requirements  under  §  1.48(a) 
for  an  oath  or  declaration,  the  written 
consent  of  an  assignee  and  the  written 
consent  of  any  assignee  are  retained,  but 
are  now  separately  set  forth  in  §§  1.48 
paragraphs  (c)(2)  through  (c)(4).  The 
particular  circumstances  of  a  petition 
under  this  paragraph,  adding  an 
inventor  due  to  an  amendment  of  the 
claims  that  incorporates  material 
attributable  to  the  inventor  to  be  added, 
is  seen  to  be  indicative  of  a  lack  of 
deceptive  intent  in  the  original  naming 
of  inventors.  Accordingly,  all  that  must 
be  averred  tois  that  an  amendment  of 
the  claims  has  necessitated  correction  of 
the  inventorship  and  that  the 
inventorehip  error  existing  in  view  of 
the  claim  amendment  occurred  without 
deceptive  intent  The  previous 
reqtiirement  for  diligence  in  filing  the 
petition  based  on  an  amendment  to  the 
claims  is  not  retained  as  applicants  have 
the  right,  prior  to  final  rejection  or 
-allowance,  to  determine  when  particular 
subject  matter  is  to  be  claimed. 
Applicants  should  note  that  any  petition 
under  §  1.48  submitted  after  allowance 
is  subject  to  the  requirements  of  §  1.312. 
and  a  petition  submitted  after  final 
rejection  is  not  entered  as  a  matter  of 
right. 

Section  ls48(cK2)  is  amended  to 
clarify  theevailabilify  of  §§  1.42, 1.43 
and  1.47  in  meeting  the  requirement  for 
.an-executed  oath  or  declaration  under 
§  1.63.  Section  1.47  is  only  applicable  to 
the  person  to  be  added  as  an  inventor. 
For  those  persons  already  having  an 
executed  oath  or  declaration  under 
§  1.63,  a  petition  under  §  1.183, 
requesting  waiver  of  reexecution  of  an 
oath  or  declaration,  may  be  an 
appropriate  remedy. 

Section  1.48(c)(4]  is  amended  to 
clarify  that  the  assignee  Tequired  to 
submit  its  written  consent  is  only  the 
existing  assignee  of  the  original  named 
inventors  at  the  time  the  petition  is  filed  - 
and  not  any  parfy  that  would  become  an 
assignee  based  on  the  grant  of  the 
inventorehip  correction.  A  citation  to 
§  3.73(b)  is  presented. 

Section  1.46(d)  is  imaended  by 
addition  of  "their  part"  to  replace  "the 


part  of  the  actual  inventor  or  inventors" 
and  of  "omitted"  to  replace  "actual"  to 
require  statements  from  the  inventors  to 
be  added  rather  than  from  all  the  actual 
inventon  so  as  to  comply  with  35  U.S.C 
116. 

Section  1.48(d)(1)  is  also  clarified  to 
specify  that  the  error  to  be  addressed  is 
the  inventorship  error.  It  is  not  expected 
that  the  parfy  filing  a  provisional 
application  will  normally  need  to 
correct  an  error  in  inventorship  under 
this  paragraph  by  adding  an  inventor 
therein  except  when  necessary  under 
§  1.78  to  establish  an  overlap  of 
inventorship  with  a  continuing 
application. 

Section  1.48(d)(1)  is  also  amended  to 
remove  the  requirement  diat  the 
statement  be  verified  in  accordance  with 
the  change  to  §§  1.4(d)(2)  and  10.18. 

Section  1.48(e)(1)  is  amended  to 
replace  a  requirement  in  provisional 
applications  that  the  required  statement 
be  one  "of  facts"-xiirBcted  towards 
"establishing  that  the  error"  being 
corrected  "occurred  without  deceptive 
intention,"  requiring  only  a  statement 
that  the  inventorship  error  occurred 
>  without  deceptive  intent  Paragraph 
(e)(1)  is  also  amended  io  remove  the 
requirement  that  the  statement  be 
verified  in  accordance  with  the  change 
to  §§  1.4(dK2)  and  10.16.  It  is  not 
expected  that  the  parfy  filing  a 
provisional  application  would  need  to 
file  a  petition  under  this  paragraph 
since  the  application  vrill  go  abandoned 
by  opieration  of  law  (35  U.S.C 
lll(b)(S)),  and  the  need  to  delete  an 
inventor  will  not  affect  the  overlap  of 
inventorship  needed  to  claim  priority 
imder  §  1.78(a)(3)  for  any  subsequenUy 
filed  nonprovisional  application. 

Section  1.48(e)(3)  is  amended  to 
'  clarify'that  the  assignee  required  to 
submit  its  written  consent  is  only  the 
prior  existing  assignee  before  correction 
of  the  inventorship  is  granted  and  not 
any  party  that  would  become  an 
assignee  based  on  the  grant  of  the 
inventorship  correction.  A  reference  to 
§  3.73(b)  is  added. 

Section  1.48(f)  is  added  to  provide 
that  the  later  filing  of  an  executed  oath 
or  declaration  (or  cover  sheet 
(§  1.51(c)(1))  in  a  provisional 
application)  during  the  pendency  of  the 
application  would  act  to  correct  the 
inventorship  without  a  specific  petition 
for  such  correction  and  will  be  used  to 
further  process  the  application 
notwithstanding  any  inventorship  or 
other  idectification  name  earlier 
presented. 

Section  1.48(g)  is  added  to 
specifically  recognize  that  the  Office 
inay<require  such  other  information  as 
may  be  deemed  appropriate  under  the 
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particular  circumstances  surrounding  a 
correction  of  the  inventorship. 

Section  1.51 

Section  1.51,  paragraphs  (a)(1)  and 
(a)(2),  are  re-written  as  §  1.51, 
paragraphs  (b)  and  (c),  respectively,  and 
§  1.51(b)  is  re-written  as  §  1.51(d). 
Section  1.51(c)  covering  the  use  of  an 
authorization  to  charge  a  deposit 
account  is  removed  as  unnecessary  in 
view  of  §  1.25(b). 

No  comments  were  received  regarding 
the  (woposed  change  to  §  1.51. 

Section  1.52 

Section  1.52,  paragraphs  (a)  and  (d), 
are  amended  to  remove  the  requirement 
that  the  translation  be  verified  in 
accordance  with  the  change  to 
§§  1.4(dK2)  and  10.18.  Section  1.52, 
paragraph  (c),  is  amended  to  remove  the 
reference  to  §§  1.123  through  1.125  to: 
(1 )  reflect  a  transfer  of  material  from 
§§  1.123  and  1.124  to  §  1.121;  (2)  further 
clarify  that  §  1.125  is  not  a  vehicle 
amendment  of  an  application;  and  (3)  to 
clarify  that  alterations  to  application 
papers  may  be  made  on,  as  well  as 
before,  the  signing  of  the  oath  or 
declaration.  Section  1.52,  paragraphs  (a) 
and  (d),  are  also  amended  to  clarify  the 
need  for  a  statement  that  the  translation 
being  offered  is  an  accurate  translation, 
as  in  §  1.69(b). 

Comment  14:  Two  comments  were 
received  asking  whether  the  attorney 
can  sign  the  statement  that  the 
translation  is  accurate,  and  how  much 
firsthand  knowledge  does  a  practitioner 
need  to  know  that  the  translation  is 
accurate. 

Response:  The  Office  will  accept  a 
statement  that  the  translation  is  accurate 
from  any  parfy.  However,  any  party 
signing  such  statement  must  keep  in 
mind  the  averments  that  are  made  under 
§§  1.4(d)  and  10.18.  The  actual  firsthand 
knowledge  needed  by  a  practitioner  is 
that  amount  of  knowledge  to  comply 
with  the  averments  in.  §§  1.4(d)  and 
10.18. 

Comment  15:  A  conusant  questioned 
whether  there  is  any  difference  between 
the  previous  language  of  "verified 
translation"  and  the  present  language  of 
■  "accurate  translation." 

Response:  The  previous  language  was 
directed  at  a  verification  that  the 
translation  is  accurate.  A  verification 
requirement  is  now  unnecessary  due  to 
the  amendments  to  §§  1.4(d)  and  10.18. 
Thus,  §  1.52(d)  is  amended  to  include 
the  more  direct  term  "accurate." 

Section  1.53 

Section  1.53  is  amended  to  include 
headings  for  each  paragraph  for 
purposes  of  clarify. 


Section  1.53(a)  is  amended  to  state 
that  "(ajny  papers  received  in  the  Patent 
and  Trademark  Office  which  purport  to 
be  an  application  for  a  patent  will  be 
assigned  an  application  number  for 
identification  purposes."  That  is,  the 
Office  will  refer  to  papers  purporting  to 
be  an  application  for  a  patent  as  an 
"application"  and  assign  such 
"application"  an  application  number  for 
identification  purposes.  This  reference, 
however,  does  not  imply  that  such 
papers  meet  the  requirements  in 
§  1.53(b)  to  be  accorded  a  filing  date  or 
constitute  an  "application"  within  the 
meaning  of  35  U.S.C.  111. 

Section  1.53(b)  is  amended  to  provide 
that:  (1)  the  filing  date  of  an  application 
for  patent  filed  under  §  1.53(b)  is  the 
date  on  which  a  specification  as 
prescribed  by  35  U.S.C  112  containing 
a  description  pursuant  to  §  1.71  and  at 
least  one  claim  pursuant  to  §  1.75,  and 
any  drawing  required  by  §  1.81(a)  are 
filed  in  the  Office;  (2)  no  new  matter 
may  be  introduced  into  an  application 
after  its  filing  date;  (3)  a  continuation  or 
divisional  application  filed  by  all  or  by 
fewer  than  all  of  the  inventors  named  in 
a  prior  nonprovisional  application  may 
be  filed  under  §  1.53(b)  or  (d);  and  (4) 
a  continuation  or  divisional  application 
naming  an  inventor  not  named  in  the 
prior  nonprovisional  application  or  a 
continuation-in-part  application  must 
be  filed  under  §  1.53(b). 

Section  1.53(c]  is  amended  to  provide 
for  provisional  applications  (formerly 
provided  for  in  §  1.53(b)(2)).  Section 
1.53(c)  includes  the  language  of  former 
§  1.5.3(b)(2),  with  certain  clunges  for 
purposes  of  clarify.  Section  1.53(c)(i), 
for  example,  includes  language 
requiring  either  the  provisional 
application  cover  sheet  required  by 
§  1.51(c)(1)  or  a  cover  letter  identifying 
the  application  as  a  provisional 
application.  The  cover  letter  may  be  an 
application  transmittal  letter  or  some 
other  paper  identifying  the 
accompanying  papers  as  a  provisional 
application. 

Section  1.53(d)  is  amended  to  provide 
for  continued  prosecution  applications. 
Section  1.53(d)(1)  provides  that  a 
continuation  or  divisional  application, 
but  not  a  continuation-in-part,  of  a  prior 
nonprovisional  application  may  be  filed 
as  a  continued  prosecution  application 
under  §  1, 53(d),  subject  to  the 
conditions  specified  in  paragraph 
(d){l)(i)  and  (d){l)(ii).  That  is.  an 
application  under  §  1.53(d)  cannot  be  a 
continuation-in-part  application,  and 
the  prior  application  cannot  be  a 
provisional  application. 

Section  1.53(d)(l)(i)  specifies  that  the 
prior  application  be  either  (1)  Complete 
as  defined  by  §  l.Sl(b)  and  filed  on  or 


after  June  8, 1905;  or  (2)  the  national 
stage  of  an  international  application  in 
compliance  with  35  U.S.C.  371  and  filed 
on  or  after  June  8, 1995.  The  phrase 
"prior"  application  in  §  1.53(d)(1) 
means  the  application  immediately 
prior  to  the  continued  prosecution 
application  under  §  1.53(d),  in  that  a 
continued  prosecution  application 
under  §  1.53(d]  may  claim  the  benefit 
under  35  U.S.C.  120,.  121,  or  365(c)  of 
applications  filed  prior  to  June  8, 1905 
so  long  as  the  application  that  is 
immediately  prior  to  the  continued 
prosecution  application  under  §  1 .53(d] 
was  filed  on  or  after  June  8, 1995. 

Section  1.53(d)(l)(ii)  specifies  that  the 
application  under  §  1.53(d)  be  filed 
before  the  earliest  of:  (l)  Payment  of  the 
issue  fee  on  the  prior  application,  unless 
a  petition  under  §  1.313(D)(5)  is  granted 
in  the  prior  application;  (2) 
abandonment  of  the  prior  application; 
or  (3)  termination  of  proceedings  on  the 
prior  application. 

Section  1.53(d)(2)  provides  that  the 
filing  date  of  a  continued  prosecution 
application  is  the  date  on  which  a 
request  on  a  separate  paper  for  an 
application  under  §  1.53(d)  is  filed.  That 
is,  a  request  for  an  application  under 
§  1.53(d)  cannot  be  submitted  within 
papers  filed  for  another  purpose  (e.g., 
the  filing  of  a  "conditional"  request  for 
a  continued  prosecution  application 
within  an  amendment  after  final  for  the 
prior  application  is  an  improper  request 
for  a  continued  prosecution  application 
under  §  1.53(d)). 

In  addition,  a  "conditional"  request 
for  a  continued  prosecution  application 
will  not  be  permitted.  Any 
"conditional"  request  for  a  continued 
prosecution  application  submitted  (as  a 
separate  paper)  with  an  amendment 
after  final  in  an  application  will  be 
treated  as  an  unconditional  request  for 
a  continued  prosecution  application  of 
such  application.  This  will  result  (by 
operation  of  §  1.53(d)(2)(v))  in  the 
abandonment  of  such  (prior) 
application,  and  (if  so  instructed  in  the 
request  for  a  continued  prosecution 
application)  the  amendment  after  final 
in  the  prior  application  will  be  treated 
as  a  preliminary  amendment  in  the 
continued  prosecution  application. 

Section  1.53(d)(2)  furtner  provides 
that  an  application  filed  under  §  1.53(d): 
(1)  Must  identify  the  prior  application 
(§  1.53(d)(i));  (2)  discloses  and  claims 
only  subject  matter  disclosed  in  the 
prior  application  (i.e.,  is  a  continuation 
or  divisional,  but  not  a  continuation-in- 
part)  (§  1.53(d)(l)(ii));  (3)  names  as 
inventors  the  same  inventors  named  in 
the  prior  application  on  the  date  the 
application  under  §  1.53(d)  was  filed, 
except  as  provided  in  §  1.53(d)(4) 
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(§  1.53(d)(2)(iii));  (4)  includes  the 
request  for  an  application  under 
§  1.53(d).  will  utilize  the  file  jacket  and 
contents  of  the  prior  application, 
including  the  specification,  drawings 
and  oath  or  declaration,  from  the  prior 
application  to  constitute  the  new 
application,  and  will  be  assigned  the 
application  number  of  the  prior 
application  for  identification  purposes 
(§  1.53(d)(2)(iv)):  and  (5)  is  a  request  to 
expressly  abandon  the  prior  application 
as  of  the  filing  date  of  the  request  for  an 
application  under  §  1.53(d) 
(§1.53(d)(2)(v)). 

Section  1.53(dM3)  provides  that  the 
filing  fee  for  a  continued  prosecution 
application  filed  under  §  1.53(d)  is:  (1) 
The  basic  filing  fee  as  set  forth  in  §  1.16; 
and  (2)  any  additional  §  1.16  fee  due 
based  on  the  number  of  claims 
remaining  in  the  application  after  entry 
of  any  amendment  accompanying  the 
request  for  an  application  under 
§  1.53(d)  and  entry  of  any  amendments 
under  §  1.116  not  entered  in  the  prior 
application  which  applicant  has 
requested  to  be  entered  in  the  continued 
prosecution  application.  See  35  U.S.C 
41(a)  (1H4). 

Section  1.53(d)(4)  provides  that  an 
application  filed  under  §  1.53(d)  may  be 
filed  by  fewer  than  all  the  inventors 
named  in  the  prior  application, 
provided  that  the  request  for  an 
application  under  §  1.53(d)  when  filed 
is  accon^>anied  by  a  statement 
requesting  deletion  of  the  name  or 
names  of  the  person  or  persons  who  are 
not  inventors  of  the  invention  being 
claimed  in  the  new  application,  and  that 
no  person  may  be  named  as  an  inventor 
in  an  application  filed  imder  §  1.53(d) 
who  was  not  named  as  an  inventor  in 
the  prior  application  on  the  date  the 
application  under  §  1.53(d)  was  filed, 
except  by  way  of  a  petition  under  §  1.48. 
Thus,  an  application  imder  §  1.53(d) 
must  name  as  inventors  either  the  same 
as  (§  1.53(d)(2)(iii))  or  fewer  than  all  of 
(S  1.53(d)(4))  the  inventors  named  in  the-' 
prior  application.  A  request  for  an 
application  under  $  1.53(d)  purporting 
to  name  as  an  inventor  a  person  not 
named  as  an  inventor  in  the  prior 
application  (even  if  accompanied  by  a 
new  oath  or  declaration  under  §  1.63 
listing  that  person  as  an  inventor)  will 
be  treated  as  naming  the  same  inventors 
named  in  the  prior  application 
(§1.53(d)(2)(iii)). 

Section  1.53(d)(S)  provides  that:  (1) 
Any  new  change  must  be  made  in  the 
form  of  an  amendment  to  the  prior 
application;  (2)  no  amendment  in  an 
application  imder  §  1.53(d)  (a  continued 
prosecution  application)  may  introduce 
new  matter  or  matter  that  would  have 
been  new  matter  in  the  prior 


application;  and  (3)  any  new 
specification  filed  with  the  request  for 
an  application  under  §  1.53(d)  will  not 
be  considered  part  of  the  original 
application  papers,  but  will  be  treated 
as  a  substitute  specification  in 
accordance  with  §  1.125.  Pursuant  to  the 
provisions  of  §  1.53(d)(5),  where 
applicant  desires  entry  of  an 
amendment  in  the  application  under 
§  1.53(d)  that  was  previously  denied 
entry  under  §  1116  in  the  prior 
application,  the  applicant  must  request 
its  entry  (and  pay  any  additional  claims 
fee  required  by  %  1.53(d)(3)(ii))  in  the 
application  under  §  1.53(d)  prior  to 
action  by  the  Office  in  the  application 
under  §  1.53(d).  Any  amendment 
submitted  with  the  request  for  an 
application  under  §  1.53(d)  that  seeks  to 
add  matter  that  would  have  been  new 
matter  in  the  prior  application  will  be 
objected  to  under  §  1.53(d),  and  the 
applicant  will  be  required  to  cancel  the 
subject  matter  that  would  have  been 
new  matter  in  the  prior  application. 

Section  1.53(d)(6)  provides  that  the 
filing  of  a  continued  prosecution 
application  under  §  1.53(d)  will  be 
construed  to  include  a  waiver  of 
confidentialify  by  the  applicant  under 
35  U.S.C.  122  to  the  extent  that  any 
member  of  the  public  who  is  entitied 
under  the  provisions  of  §  1.14  to  access 
to,  copies  of,  or  information  concerning 
either  the  prior  application  or  any 
continuing  application  filed  under  the 
provisions  of  this  paragraph  may  be 
given  similar  access  to,  copies  of,  or 
similar  information  concerning,  the 
other  application(8)  in  the  application 
file. 

Section  1.53(d)(7)  provides  that  • 
request  for  an  application  under 
§  1.53(d)  is  a  specific  reference  under  35 
U.S.C.  120  to  every  application  assigned 
the  application  number  identified  in 
such  request,  and  that  no  amendment  in 
a  continued  prosecution  application 
under  §  1.53(d)  shall  delete  this  specific 
reference  to  any  prior  application.  That 
is,  other  than  the  identification  of  the 
prior  application  in  the  request  required 
by  §  1.53(d)  for  a  continued  prosecution 
application,  a  continued  prosecution 
application  needs  no  further 
identification  of  or  reference  to  the  prior 
application  (or  any  prior  application 
assigned  the  application  number  of  such 
application  under  §  1.53(d))  under  35 
U.S.C.  120  and  §  1.78(a)(2). 

Section  1.53(d)(8)  provides  that  in 
addition  to  identifying  the  application 
number  of  the  prior  application, 
applicant  is  urged  to  furnish  in  the 
request  for  an  application  under 
§  1.53(d)  the  following  information 
relating  to  the  prior  application  to  the 
best  of  his  or  her  ability:  (1)  Title  of 


invention;  (2)  name  of  applicant(8):  and 
(3)  correspondence  address. 

Section  1.53(d)(9)  provides  that:  (1) 
Envelopes  containing  only  requests  and 
fees  for  filing  an  appUcation  under 
§  1.53(d)  should  be  mariced  "Box  CPA" 
and  (2)  requests  for  an  application 
under  §  1.53(d)  filed  by  fiacsimile 
transmission  should  be  clearly  mariced 
"Box  CPA." 

Section  1.53(eKl)  provides  that  if  an 
application  deposited  und«  §  1.53 
paragraphs  (b).  (c),  or  (d)  does  not  meet 
the  respective  requirements  in  §  1.53 
paragraphs  (b),  (c),  or  (d)  to  be  entitied 
to  a  filing  date,  applicant  will  be  to 
notified,  if  a  correspondence  addreu 
has  been  provided,  and  given  a  time 
period  within  which  to  correct  the  filing 
error. 

Section  1.53(e)(2)  provides  that  (1) 
Any  request  for  review  of  a  notification 
pursuant  to  §  1.53(e)(1).  or  a  notification 
that  the  original  application  papers  lack 
a  portion  of  the  specification  or 
drawing(s),  must  be  fay  way  of  a  petition 
pursuant  to  §  1.53(e);  (2)  any  petition 
under  §  1.53(e)  must  be  accompanied  by 
the  fee  set  forth  in  §  1.17(i)  in  an 
application  filed  under  §  1.53 
paragraphs  (b)  or  (d),  and  the  fee  set 
forth  in  §  1.17(q)  in  an  application  filed 
under  §  1.53(c);  and  (3)  in  the  absence 
of  a  timely  (§  1.181(f))  petition  pursuant 
to  this  paragraph,  the  filing  date  of  an 
application  in  which  the  applicant  was 
notified  of  a  filing  error  pursuant  to 
paragraph  (e)(1)  of  this  section  will  be 
the  date  the  filing  error  is  corrected. 

Section  1.53(e)(3)  provides  that  if  an 
applicant  is  notified  of  a  filing  error 
pursuant  to  §  1.53(eMl),  but  ^Is  to 
correct  the  filing  error  within  the  given 
time  period  or  otherwise  timely 
(§  1.181(f))  take  action  pursuant  to 
§  1.53(e)(2),  proceedings  in  the 
application  will  be  considered 
terminated,  and  that  where  proceedings 
in  an  application  are  terminated 
pursuant  to  §  1.53(e)(3),  the  application 
may  be  disposed  of,  and  any  filing  fees, 
less  the  handling  fee  set  forth  in 
§  1.21(n),  will  be  refunded. 

Section  1.53(f)  is  amended  to  include 
the  language  of  former  S  1.53(d)(1)  and 
to  provide  that  the  oath  or  declaration 
required  for  a  continuation  or  divisional 
application  under  §  1.53(b)  may  be  a 
copy  ot  the  executed  oath  or  declaration 
filed  in  the  prior  application  (under 
§  1.63(d)). 

Section  1.53  paragraphs  (g),  (h),  (i), 
and  (j)  are  added  and  include  the 
language  of  former  §  1.53  paragraphs 
(d)(2),  (e)(1).  (e)(2),  and  (f),  respectively. 

Comment  16:  The  majority  of  the 
comments  supported  the  deletion  of 
§§  1.60  and  1.62  in  &vor  of  the 
proposed  amendment  to  §  1.53. 
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Response:  The  Office  is  deleting 
§§  1.60  and  1.62  in  £avor  of  an  amended 
S1.53. 

Comment  17:  Several  comments 
suggested  that  the  Office  adopt  a 
continued  prosecution  procedute  for 
applications  filed  on  or  after  Jtine  8, 
1995  similar  to  the  practice  set  forth  in 
§  1.129(a),  rather  than  the  continued 
prosecution  application  practice  set 
forth  in  §  1.53(d). 

Response:  Section  532(a)(2)(A)  of  Pub. 
L  103-465  provides  specific 
authorization  for  the  practice  set  forth  in 
§  1.129(a).  There  is  currenUy  no 
statutory  authority  for  the  (Dffice  to 
simply  charge  the  patent  fees  set  forth 
in  35  U.S.C  41(a)  for  further 
examination  of  an  application.  35  U.S.C 
41(d)  would  authorize  the  Office  to 
further  examine  an  application  for  a  fee 
that  recovers  the  estimated  average  cost 
to  the  Office  of  such  further 
examination;  however,  as  35  U.S.C 
41(h)  is  applicable  only  to  fees  under  35 
U.S.C.  41  (a)  and  (b),  the  Office  would 
not  be  authorized  to  provide  a  small 
entity  reduction  in  regard  to  such  fee. 
Thus,  the  only  mechanism  by  which  the 
Office  may  provide  further  examination 
for  a  fee  to  which  the  small  entity 
reduction  is  applicable  is  via  a 
continuing  application. 

Section  209  of  H.R.  3460, 104th  Cong.. 
2d  Sess.  (1996),  would  have  provided 
statutory  authority  for  the  further 
reexamination  of  an  application  for  a  fse 
to  which  the  small  entity  reduction  was 
applicable.  Section  209  of  H.R.  400. 
105th  Cong.,  1st  Sess.  (1997),  if  enacted, 
will  provide  statutory  authority  for  the 
furthor  reexamination  of  an  application 
for  a  fee  to  which  the  small  entity 
reduction  will  be  applicable. 

Comment  18:  One  comment  stated 
that  the  combination  of  §§  1.53. 1.60. 
and  1.62  into  a  single  §  1.53  was 
complex  and  confusing.  Another 
comment  suggested  that  §  1.53  be  split 
into  a  number  of  sections,  or  that         ^ 
headings  be  used  In  §  1.53  in  the 
manner  that  headings  are  used  in 
§§  1.84  and  1.96. 

Response:  Placing  the  provisions  of 
§  1.53  into  multiple  sections,  rather  than 
multiple  paragraphs  of  a  single  section, 
would  not  result  in  a  simplification  of 
its  provisions.  The  Office  considers  it 
appropriate  to  place  the  filing 
provisions  concerning  all  applications 
(nonpro visional,  provisional,  and 
continued  prosecution)  into  a  single 
section  to  reduce  the  confusion  as  to  the 
filing  requirements  for  any  application 
for  patent.  Section  1.53  as  adopted 
includes  headings  in  each  paragraph  of 
§  1.53  to  indicate  the  subject  to  whifih 
each  of  these  paragraphs  pertains. 


Comment  19:  One  comment  suggested 
amending  §  1.53  to  require  applicants  to 
indicate  changes  to  the  disclosure  in  a 
continuation  or  divisional  application. 

Response:  The  suggestion  is  not 
adopted.  The  Office  did  not  propose  to 
amend  §  1.53  to  reqnire  applicants  to 
indicate  changes  to  the  disclosure  in 
any  continuing  application.  Thus, 
adopting  a  change  to  impose  this 
additional  burden  on  an  applicant  is  not 
considered  appropriate  in  this  Final 
Rule. 

Comment  70:  One  comment  suggested 
that  the  Office  permit  applicants  to  file 
a  statement  requesting  deletion  of  an 
inventor  in  a  continuation  or  divisional 
application  any  time  prior  to  or 
coincident  with  the  mailing  of  an  issue 
fee  payment.  The  comment  questioned 
whether  the  time  period  in  §  1.53(eXl) 
addresses  this  issue. 

Response:  Unless  a  statement 
requesting  the  deletion  of  the  names  of 
the  person  or  persons  who  are  not 
inventors  in  the  continuation  or 
divisional  application  accompanies  the 
copy  of  the  executed  oath  or  declaration 
submitted  in  accordance  with  §  1.63(d) 
in  an  application  filed  pursuant  to 
§  1.53(b).  or  accompanies  the  request  for 
an  application  under  §  1.53(d)  in  an 
application  filed  pursuant  to  §  l.S3(d). 
the  inventorship  of  the  continuation  or 
divisional  application  filed  under 
§  l.S3(b)  using  a  copy  of  the  oath  or 
declaration  of  the  prior  application 
pursuant  to  §  1.63(d)  or  filed  under 
§  1.53(d)  will  be  considered  identical  to 
that  in  the  prior  application,  and 
correction  of  the  inventorship  (if 
appropriate)  must  be  by  way  of  §  1.48. 
identification  of  the  inventorship  is 
necessary  to  the  examination  of  an 
application  {e.g..  35  U.S.C  102(0  and 
(g)).  As  such,  the  Office  must  require 
identification  of  the  inventorship  prior 
to  examination  of  an  application. 

Section  1.53(eKl)  applies  in  those 
instances  in  which  papers  filed  as  an 
application  under  §  1.53  (b),  (c),  or  (d) 
do  not  meet  the  respective  requirements 
of  §  1.53  (b),  (c),  or  (d)  to  be  entiUed  to 
a  filing  date.  Submitting  an  oath  or 
declaration  is  not  a  filing  date  issue,  and 
naming  the  inventors  is  no  longer  a 
filing  date  issue.  Thus,  the  provisions  of 
§  1.53(e)  do  not  apply  to  the  filing  of  a 
statement  requesting  deletion  of  an 
inventor  in  a  continuation  or  divisional 
application. 

Comment  21 :  One  comment 
questioned  whether  §  1.53(d)  applies 
only  to  applications  filed  on  or  after 
Jime  8, 1995,  and  questioned  whether 
§  1.53(d)  should  be  made  applicable  to 
pending  applications  filed  prior  to  )ime 
8,  1995.  The  comment  also  questioned 


the  relationship  between  §  1.129(a)  and 
§  1.53(d). 

Response:  Section  §  1.53(d),  by  its 
terms,  permits  the  filing  of  a 
continuation  or  divisional  thereunder  of 
only  a  nonprovisional  application  that, 
inter  alia,  is  either:  (1)  Complete  as 
defined  by  §  1.51(b)  and  filed  on  or  after 
June  8, 1995  or,  (2)  resulted  from  mtry 
into  tlw  national  stage  of  an 
international  application  in  compliance 
with  35  U.S.C.  371  filed  on  or  after  June 
8, 1995.  While  §  l.S3(d)  and  §  1.129(a) 
both  provide  for  the  continued 
prosecution  of  an  application,  these 
sections  are  distinct  in  that  they  apply 
to  a  virtually  mutually  exclusive  class  of 
applications  and  have  separate 
requirements  {e.g.,  a  request  for  a 
§  1.53(d)  application  may  be  filed 
subsequent  to  the  filing  of  an  appeal 
brief,  so  long  as  the  request  is  filed 
before  the  earliest  of:  (1)  Payment  of  the 
issue  fee  on  the  prior  application,  unless 
a  petition  undo-  §  1.313(bM5)  is  g|«nted 
in  the  prior  application;  (2) 
abandomnent  of  the  prior  application;     ' 
or  (3)  termination  of  proceedings  on  the 
prior  application). 

Comment  22:  One  comment  suggested 
that  the  rules  of  practice  permit  the 
execution  of  copies  of  an  oath  or 
declaration  by  fewer  than  all  of  the 
inventors,  without  cross-reference  to  the 
other  copies  to  fecilitate 
contemporaneous  executions  by 
geographically  separated  inventors. 

Response:  The  suggestion  is  not 
adopted.  Section  1.63(a)(3)  requires  that 
an  oath  (or  declaration),  inter  alia, 
identify  each  inventor.  The  rules  of 
practice  permit  inventors  to  execute 
separate  oaths  (or  declarations),  so  long 
as  each  oath  (or  declaration)  sets  forth 
all  of  the  inventors  (the  necessary  cross- 
reference).  That  is,  §  1.63(a)(3)  prohibits 
the  execution  of  separate  oaths  (or 
declarations)  in  which  each  oath  (or 
declaration)  sets  forth  only  the  name  of 
the  executing  inventor.  An  amendment 
to  the  r\iles  of  practice  to  permit  an 
inventor  to  execute  an  oath  or 
declaration  that  does  not  set  forth  each 
inventor  would  not  only  lead  to 
confusion  as  to  the  inventorship  of  an 
application,  but  would  be  inconsistent 
with  the  requirement  in  35  U.S.C.  115 
that  the  applicant  make  an  oath  (or 
declaration)  that  the  applicant  believes 
himself  (or  herself)  to  be  the  original 
and  first  inventor  of  the  subject  matter 
for  which  a  patent  is  sought,  as  the 
oaths  or  declarations  would  conflict  as 
to  the  inventorship  of  the  application. 

Comment  23:  Several  comments 
suggested  that  the  statement  required 
under  35  U.S.C.  120  in  a  continued 
prosecution  application  will  be 
confusing  as  the  continiied  prosecution 
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application  will  have  the  same 
application  number  as  the  prior 
application.  One  comment  indicated 
that  this  will  cause  confusion:  (1)  As  to 
which  application  is  being  referenced  in 
a  35  U.S.C.  120  statement  in  the 
divisional  application  when  a  divisional 
application  imder  §  1.53(b)  and  a 
continued  prosecution  application  filed 
imder  §  1.53(d)  are  filed  from  the  same 
prior  application;  and  (2)  in  docketing 
applications  as  most  commercially 
available  software  identify  applications 
by  application  number.  Another 
comment  questioned  what  sentence  was 
required  pursuant  to  §  1.78(a)(2)  in  a 
continued  prosecution  application. 

Response:  35  U.S.C  120  provides  that 
an  application  may  obtain  Uie  benefit  of 
the  filing  date  of  an  earlier  filed 
application  if.  inter  alia,  the  application 
"contains  or  is  amended  to  contain  a 
specific  reference  to  the  earlier  filed 
application."  Section  1.78(a)  requires 
that  this  specific  reference  be  in  the  first 
sentence  of  the  specification  and 
identify  each  earlier  filed  application  by 
application  number  or  international 
application  number  and  international 
filing  date  and  relationship  of  the 
applications.  Thus,  while  a  "specific 
reference  to  the  earlier  filed 
application"  is  a  requirement  of  statute 
(35  U.S.C  120),  the  particulars  of  this 
specific  reference  (by  application 
number,  filing  date,  and  relationship]  is 
a  requirement  of  regulation  (§  1.78(a)), 
not  the  patent  statute. 

The  purpose  of  the  "specific 
reference"  requirement  of  35  U.S.C.  120 
is  to  provide  notice  to  the  public  of  the 
filing  date  upon  which  a  patentee  may 
rely  to  support  the  validity  of  the  patent: 

(35  U.S.C.  120)  embcxiies  an  important 
public  policy.  The  information  required  to  be 
disclosed  is  infomiation  that  would  enable  a 
person  searching  the  records  of  the  Patent 
OfBce  to  determine  with  a  minimum  of  effort 
the  exact  filing  date  upon  which  a  patent 
applicant  is  relying  to  support  the  validity  of 
bis  application  or  the  validity  of  a  patent 
issued  on  the  basis  of  one  of  a  series  of 
applications.  In  cases  such  as  this,  in  which 
two  or  more  applications  have  been  filed  and 
the  validity  of  a  patent  rests  upon  the  filing 
date  of  an  application  other  than  that  upon 
which  the  patent  was  issued,  a  person,  even 
if  he  had  conducted  a  search  of  the  Patent 
Office  records,  could  unwittingly  sul^ect 
himself  to  exactly  this  type  of  infringement 
suit  unless  the  later  application  adequately 
put  him  on  notice  that  the  applicant  was 
relying  upon  a  filing  date  different  from  that 
stated  in  the  later  application. 

Sampson  v.  Ampex  Corp..  463  F.2d 
1042. 1045, 174  USPQ  417,  419  (2d  Cir. 
1972);  see  also  Sticker  Indus.  Supply 
Corp.  V.  Blaw-Knox  Co.,  405  F.2d  90. 93. 
160  USPQ  177. 179  (7th  Or. 
1968)("Congress  may  well  have  thought 


that  [35  U.S.C]  120  was  necessary  to 
eliminate  the  burden  on  the  public  to 
engage  in  long  and  expensive  search  of 
previous  applications  in  order  to 
determine  the  filing  date  of  a  later 
patent  *  *   *.  The  inventor  is  the  person 
best  suited  to  understand  the  relation  of 
his  applications,  and  it  is  no  hardship 
to  require  him  to  disclose  this 
information"). 

To  reduce  the  delay  in  processing  a 
continued  prosecution  application,  the 
Office  will  maintain  in  its  records  (e.g., 
in  the  Patent  Application  Locating  and 
Monitoring  (PALM)  records  for  an 
application)  for  identification  purposes 
the  application  number  and  filing  date 
of  the  prior  application.  Thus,  in  a 
continued  prosecution  application,  the 
q>plication  number  of  the  continued 
prosecution  application  vrill  be  the 
application  number  of  the  prior 
application,  and  the  filing  date 
indicated  on  any  patent  issuing  from  a 
continued  prosecution  application  will 
be  the  filing  date  of  the  prior  application 
(or,  in  a  chain  of  continued  prosecution 
applications,  the  filing  date  of  the 
application  immediately  preceding  the 
first  continued  prosecution  application 
in  the  chain).  In  addition,  as  a 
continued  prosecution  application  will 
use  the  file  wrapper  of  the  prior 
application,  the  prior  application  will 
be  available  upon  inspection  of  the 
continued  prosecution  application. 

Unless  excepted  from  §  1.78(a)(2),  the 
first  sentence  of  a  continued 
prosecution  application  would  consist 
of  a  reference  to  that  application  as  a 
continuation  or  divisional  of  an 
application  having  the  identical 
application  number  and  the  effective 
filing  date  of  (the  filing  date  to  be 
printed  on  any  patent  issuing  fit)m)  the 
continued  prosecution  application. 
Such  a  sentence  would  provide  no 
useful  information  to  the  public. 

Therefore,  S  1.53(d)(7)  as  adopted 
provides  that  a  request  for  an 
application  under  §  1.53(d)  is  a  specific 
reference  imder  35  U.S.C.  120  to  every 
application  assigned  the  application 
number  identified  in  such  request,  and 
§  1.78(a)(2)  as  adopted  provides  that  the 
request  for  a  continued  prosecution 
application  under  §  1.53(d)  is  the 
specific  reference  tmder  35  U.S.C  120 
to  the  prior  application.  That  is,  the 
continued  prosecution  application 
includes  the  request  for  an  application 
under  §  1.53(d)  (§  1.53(d)(2)(iv)),  and  the 
recitation  of  the  application  nimibOT  of 
the  prior  application  in  such  request  (as 
required  by  §  1.53(d))  is  the  "specific 
reference  to  the  earlier  filed 
application"  required  by  35  U.S.C  120. 
No  further  amendment  to  the 
specification  is  required  by  35  U.S.C. 


120  or  §  1.78(a)  for  a  continued 
prosecution  application  for  such 
continued  prosecution  application  to 
contain  the  required  specific  reference 
to  the  prior  application,  as  well  as  any 
other  application  assigned  the 
application  number  of  the  prior 
applicati(Hi  {e.g.,  in  instances  in  which 
a  continued  prosecution  application  is 
the  last  in  a  chain  of  continued 
prosecution  applications). 

Where  an  application  claims  a  benefit 
under  35  U.S.C.  120  of  a  chain  of 
applications,  the  application  must  make 
a  reference  to  the  first  (earliest) 
application  and  every  intermediate 
application.  See  Sampson,  463  F.2d  at 
1044-45, 174  USPQ  at  418-19;  SlicJter 
Indus.  Supply  Corp..  405  F.2d  at  93, 160 
USPQ  at  179;  Hovlid  v.  Asari,  305  F.2d 
747.  751, 134  USPQ  162, 165  {9th  Cir. 
1962);  see  also  MPEP  201 . 1 1 .  In 
addition,  every  intermediate  apptication 
must  also  make  a  reference  to  the  first 
(earliest)  apphcation  and  every 
application  after  the  first  application 
and  before  such  intermediate 
application. 

In  the  situation  in  which  there  is  a 
chain  of  continued  prosecution 
applications,  each  continued 
prosecution  application  in  the  chain 
will,  by  operation  of  §  1.53(d)(7), 
contain  the  required  specific  reference 
to  its  immediate  prior  application,  as 
well  as  every  other  application  assigned 
the  application  number  identified  in 
such  request  Put  simply,  a  specific 
reference  to  a  continued  prosecution 
application  by  application  number  and 
filing  date  will  constitute  a  specific 
reference  to:  (1)  The  non-continued 
prosecution  appUcation  originally 
assigned  such  application  number  (the 
prior  application  as  to  the  first 
continued  prosecution  application  in 
the  chain);  and  (2)  every  continued 
im>secution  application  assigned  the 
application  number  of  such  non- 
continued  prosecution  application. 

Where  the  non-continued  prosecution 
application  originally  assigned  such 
application  number  itself  claims  the 
benefit  of  a  prior  application  or     -> 
applications  imder  35  U.S.C.  120, 121. 
or  365(c),  §  1.78(a)(2)  continues  to 
require  that  such  application  contain  in 
its  first  sentence  a  reference  to  any  such 
prior  application(s).  As  a  continued 
{Mosecution  apphcation  uses  the 
specification  of  the  prior  application, 
such  a  specific  reference  in  the  prior 
application  (as  to  the  continued 
prosecution  application)  will  constitute 
such  a  specific  reference  in  the 
continued  prosecution  application,  as 
well  as  every  continued  prosecution 
application  in  the  event  that  there  is  a 
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chain  of  continued  prosecution 
applications. 

Where  an  applicant  in  an  application 
filed  under  §  1.53(b)  seeks  to  claim  the 
benefit  of  an  application  filed  under 
§  1.53(d)  under  35  U.S.C.  120  or  121  (as 
a  continuation,  divisional,  or 
continuation-in-part),  §  1.78(a)(2) 
requires  a  reference  to  the  continued 
prosecution  application  by  application 
number  in  the  first  sentence  of  such 
application.  Section  1.78(a)(2)  has  been 
amended  to  also  provide  that  "[t]he 
identification  of  an  application  by 
application  number  imder  this  section  is 
the  specific  reference  required  by  35 
U.S.C.  120  to  every  application  assigned 
that  application  number."  Thus,  where 
a  referenced  continued  prosecution 
application  is  in  a  chain  of  continued 
prosecution  applications,  this  reference 
will  constitute  a  reference  under  35 
U.S.C  120  and  §  1.78(a)(2)  to  every 
continued  prosecution  application  in 
the  chain  as  well  as  the  non-continued 
prosecution  application  originally 
assigned  such  application  numbffl. 

Therefore,  regardless  of  whether  an 
application  is  filed  under  §  1.53(b)  or 
(d),  a  claim  under  35  U.S.C.  120  to  the 
benefit  of  a  continued  prosecution 
application  is,  by  operation  of 
§  1.53(dX7)  and  §  1.78(a)(2),  a  claim  to 
every  application  assigned  the 
application  number  of  such  continued 
prosecution  application.  In  addition, 
applicants  will  not  be  permitted  to 
choose  to  delete  such  a  claim  as  to 
certain  applications  assigned  that 
application  niunber  (e.g.,  for  patent  term 
purposes). 

Finally,  while  it  is  recognized  that 
using  a  common  application  number 
(and  file  wrapper)  for  a  continued 
prosecution  application  and  its  prior 
application  (which  may  also  be  a 
continued  prosecution  application)  will 
necessitate  docketing  modifications  (as 
well  as  the  Office's  PALM  system),  the 
burden  of  such  modifications  is 
outweighed  by  the  benefits  that  will 
result  from  the  elimination  of  the  initial 
processing  of  such  applications. 

Comment  24:  One  comment  suggested 
that  the  phrase  "now  refiled"  be  used  in 
lieu  of  "now  abandoned"  to  reflect  the 
status  of  the  prior  application. 

Response:  Under  35  U.S.C.  120,  the 
statiis  of  an  application  is  one  of  three 
conditions:  (1)  pending;  (2)  patented;  or 
(3)  abandoned.  See  In  re  Mor^mroth,  6 
USPQ2d  1Q02, 1803  (Comm'r  Pat.  1988). 
As  the  filing  of  a  continued  prosecution 
application  under  $  1.53(d)  operates  to 
expressly  abandon  the  prior  application 
under  §  1.53(d)(2)(v).  the  status  of  the 
prior  application  is  appropriately 
designated  as  "abandoned." 


Comment  25:  Several  comments 
suggested  that  the  proposed  continued 
prosecution  application  practice  be 
made  applicable  in  instances  in  which 
the  prior  application  was  filed  prior  to 
June  8, 1995,  to  expedite  the 
pitMecution  of  such  applications. 

Response:  Permitting  the  continued 
prosecution  application  practice  to  be 
applicable  in  instances  in  which  the 
prior  application  was  filed  prior  to  June 
8. 1995,  would  result  in  confusion  as  to 
whether  the  patent  issuing  bora  the 
continued  prosecution  application  is 
entiUed  to  the  provisions  of  35  U.S.C. 
154(c).  As  the  continued  prosecution 
application  practice  was  not  in  effect 
prior  to  June  8, 1995,  no  patent  issuing 
from  a  continued  prosecution 
application  is  entitled  to  the  provisions 
of  35  U.S.C.  154(c). 

As  discussed  supra,  the  application 
number  of  a  continued  prosecution 
application  will  be  the  application 
number  of  the  prior  application,  and  the 
filing  date  indicated  on  any  patent 
issuing  from  a  continued  prosecution 
application  will  be  the  filing  date  of  the 
prior  application  (or,  in  a  chain  of 
continued  prosecution  applications,  the 
filing  date  of  the  application 
immediately  preceding  the  first 
continued  prosecution  application  in 
the  chain).  Thus,  any  patent  issuing 
from  a  continued  prosecution 
application,  where  the  prior  application 
was  filed  prior  to  June  8. 1995,  will 
indicate  that  the  filing  date  of  the 
application  for  that  patent  was  prior  to  - 
June  8, 1995,  which  will  confuse  the 
public  (and  possible  the  patentee)  into 
believing  that  such  patent  is  entitled  to 
theprovisions  of  35  U.S.C.  154(c). 

The  Office  has  implemented 
§  532(a)(2)(A)  of  Pub.  L.  103-465  in 
§  1.129(a)  to  conclude  the  examination 
of  applications  pending  at  least  two 
years  as  of  Jime  8, 1995,  taking  into 
account  any  reference  made  in  such 
application  to  any  earlier  filed 
application  under  35  U.S.C.  120, 121. 
and  365(c).  Fiuther  examination  of  any 
application  may  be  obtained  via  the 
filling  of  a  continuing  application  under 
§  1.53(b).  Requiring  applications  filed 
prior  to  June  8, 1995,  that  are  not 
eligible  for  the  transitional  procedure 
set  forth  in  §  1.129(a)  to  obtain  furthra 
examination  via  the  filing  of  a 
continuing  application  under  §  1.53(b) 
is  a  reasonable  requirement  to  avoid 
confusion  as  to  whether  a  patent  issuing 
bom  a  continued  prosecution  (§  1.53(d)) 
application  is  entitied  to  the  provisions 
of35  U.S.C.  154(c). 

Comment  26:  One  comment  suggested 
that  the  phrase  "most  immediate  prior 
national  application"  rather  than  "prior 
application"  was  confusing.  The 


comment  further  stated  that  if  the  prior 
application  was  one  filed  under  §  1.62, 
there  is  no  copy  in  that  complete 
application  of  the  (oath  or)  declaration 
filed  in  the  application  under  §  1.62. 

Response:  The  phrase  "most 
immediate  prior  national  application  for 
which  priority  is  claimed  under  35 
U.S.C.  120, 121  or  365(c)"  is  changed  to 
"prior  application."  An  application 
under  §§  1.53(d).  1.60,  or  1.62  must 
ultimately  be  a  continuing  application 
of  an  application  filed  luider  §  1.53(b). 
Where  the  prior  application  is  an 
application  under  §  1.60,  the  oath  or 
declaration  is  the  copy  of  the  oath  or 
declaration  from  the  prior  application 
vis-a-vis  the  application  imder  §  1.60 
submitted  in  accordance  with 
§  1.60(b)(2).  Where  the  prior  application 
is  an  application  under  §§  1.62  or 
1.53(d),  the  oath  or  declaration  is  the 
oath  or  declaration  bom  the  prior 
application  vis-a-vis  the  application 
under  §§  1.62  or  1.53(d).  Where  there  is 
a  chain  of  applications  under  §§  1.62  or 
1.53(d)  preceding  the  prior  application 
to  an  application  under  §  1.53(d).  the 
oath  or  declaration  of  the  prior 
application  will  be  the  oath  or 
declaration  of  the  application  under 
§§1.53  or  1.60  immediately  preceding 
the  chain  of  applications  under  §§  1.62 
or  1.53(d),  as  each  application  in  the 
chain  of  applications  under  §§  1.62  or 
1.53(d)  utilizes  the  oath  or  declaration 
of  the  prior  application. 

Comment  27:  One  comment  suggested 
that  applications  filed  under  §  1.53(d) 
should  be  taken  up  as  amended 
applications,  rather  than  as  newly  filed 
applications. 

Response:  The  comment  implies  that 
taking  up  a  continued  prosecution 
application  as  an  amended  application 
may  result  in  the  examiner  acting  on  the 
application  in  a  more  timely  manner 
than  if  the  application  were  accoimted 
for  «s  a  new  application.  The  matter  is 
under  consideration  along  writh  other 
administrative  issues,  and  a  decision 
shall  be  made  in  due  course. 

Comment  28:  One  comment  suggested 
that  §  1.129(a)  be  amended  so  as  not  to 
be  limited  to  applications  under  final 
rejection,  such  that  an  applicant  in  an 
application  in  which  a  notice  of 
allowance  under  §  1.311  has  been 
mailed  may  obtain  entry  of  an 
information  disclosure  statement 
without  regard  to  the  requirements  of 
§  1.97(d). 

Response:  The  Notice  of  Proposed 
Rulemaking  did  not  propose  to  amend 
§  1.129(a).  While  the  language  of 
§  532(a)(2)(A)  of  Pub.  L.  103-465  does 
not  expressly  exclude  the  further 
examination  of  an  application  that  has 
been  allowed  (as  opposed  to  an 
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application  under  a  final  rejection), 
§  102(d)  of  Pub.  L.  103-465  provides 
that  "(tjhe  statement  of  administrative 
action  approved  by  the  Congress  imder 
section  101(a)  shall  be  regarded  as  an 
authoritative  expression  by  the  United 
States  concerning  the  interpretation  and 
application  of  the  Uruguay  Round 
Agreements  and  this  Act  in  any  judicial 
proceeding  in  which  a  question  arises 
concerning  such  interpretation  or 
application."  The  statement  of 
administrative  action  specifies  that  such 
further  examination  is  to  facilitate  the 
completion  of  prosecution  of 
applications  pending  before  the  Office, 
and  to  permit  applicants  to  present  a 
submission  after  the  Office  has  issued  a 
final  rejection  on  an  application.  See 
U.K.  Rep.  826(i),  103rd  COng.,  2nd  Sess. 
1005-06,  reprinted  in  1984  U,S.C.C.A.N. 
3773, 4298. 

Upon  mailing  of  a  notice  of  allowance 
under  §1.311,  prosecution  of  an 
application  before  the  Office  is 
concluded.  The  proposed  amendment  to 
obtain  further  examination  pursuant  to 
§  1.129(a)  after  allowance  would  nullify 
(rather  than  facilitate)  the  completion  of 
prosecution  of  the  above-identified 
application,  and,  as  such,  would  be 
inconsistent  with  the  purpose  for  the 
provisions  of  §  532(a)(2)(A)  pf  Pub.  L.  ' 
103-465. 

Comment  29:  One  comment 
questioned  how  the  filing  of  a  continued 
prosecution  application  would  result  in 
less  delay  than  the  filing  of  a  continuing 
application  under  §  1.53(b),  as  a 
continued  prosecution  application 
would  be  subject  to  pre-examipation 
processing  delays. 

Response:  The  Office  will  not  issue  a 
new  filing  receipt  for  a  continued 
prosecution  application  under  §  1.53(d). 
See  §  1.54(b).  By  not  issuing  a  filing 
receipt  for  a  continued  prosecution 
application,  the  Office  will  be  able  to 
perform  the  pre-examination  of  any 
continued  prosecution  application  in 
the  examining  group  to  which  the  prior 
application  was  assigned.  Likewise, 
§  1.6(d)  has  been  amended  to  permit  an 
applicant  to  file  a  continued 
prosecution  application  under  §  1.53(d) 
by  facsimile,  and  the  use  of  this  means 
of  filing  a  continued  prosecution 
application  will  avoid  the  delay 
inherent  in  routing  an  application  (or 
any  paper)  frtim  the  mailroom  to  the 
appropriate  examining  group.  These 
provisions  will  enable  the  Office  to 
process  a  continued  prosecution 
application  in  the  maimer  that  a 
submission  binder  §  1.129(a)  is 
processed. 

Comment  30:  One  comment 
questioned  whether  the  filing  date  of  a 
continued  prosecution  application  is  the 


filing  date  for  determining  patent  term, 
or  is  significant  only  in  establishing 
copendency.  Another  comment 
questioned  what  filing  date  was  relevant 
for  determining  patent  term. 

Response:  Notwithstanding  that  a 
continued  prosecution  application  is 
assigned  the  application  number  of  the 
prior  application,  the  filing  date  of  the 
continued  prosecution  application  is  the 
date  on  which  the  request  for  such 
continued  prosecution  application  was 
filed  (§  1.53(d)).  While  the  filing  date  of 
the  continued  prosecution  application  is 
relevant  to  establishing  the  copendency 
required  by  35  U.S.C.  120  and  §  1.78(a) 
between  the  continued  prosecution 
application  and  the  prior  application, 
the  filing  date  of  a  continued 
prosecution  application  will  never  be 
relevant  to  the  term  under  35  U.S.C. 
154(b)  of  any  patent  issuing  from  the 
continued  prosecution  application. 

Any  continued  prosecution 
application  under  §  1.53(d)  will  be  filed 
on  or  after  June  8. 1995,  and  will  claim 
the  benefit  of  an  earlier  application  as 
a  continuation  or  divisional  application. 
Section  1.53(d)(7)  specifically  provides 
that: 

A  request  for  an  application  under  this 
paragraph  is  the  specific  reference  required 
by  35  U.S.C.  120  to  every  application 
assigned  the  application  number  identified  in 
such  request.  No  amendment  in  an 
application  under  this  paragraph  shall  delete 
this  specific  reference  to  any  prior 
application. 

Thus,  an  application  imder  §  1.53(d) 
caimot  be  amended  to  delete  the 
specific  reference  to  the  prior 
application,  as  well  as  the  specific 
reference  to  any  application  to  which 
the  prior  application  contains  a  specific 
reference  under  35  U.S.C.  120, 121,  and 
365(c).  As  an  application  under 
§  1.53(d)  will  also  contain  a  specific 
reference  to  at  least  one  other 
application  under  35  U.S.d  120, 121, 
and  365(c),  the  expiration  date  under  35 
U.S.C.  154(b)(2)  of  any  patent  issuing 
from  the  application \mder  §  1.53(d) 
will  be  based  upon  the  filing  date  of  the 
prior  application  (or  th^  earliest 
application  to  which  the  prior 
ap[flication  contains  a  specific  reference 
under  35  U.S.C.  120, 121,  and  365(c)). 

Comment  31:  One  comment  argued 
that  the  Office  should  address  not  only 
the  filing  requirements  for  continuing 
applications,  but  also  the  cause  of  the 
filing  of  continuing  applications.  The 
comment  specifically  argued  that  the 
current  second  action  final  practice 
should  be  reevaluated  as  an  applicant 
no  longer  has  an  incentive  to  delay  the 
prosecution  of  an  application  due  to 
Pub.  L.  103-465. 


Response:  The  suggestion  te  being 
taken  under  advisement  as  part  of  a 
comprehensive  effort  by  the  Office  to 
reengineer  the  entire  patent  process. 
However,  it  should  be  noted  that  any 
changes  to  the  current  second  action 
final  practice  to  provide  additional 
examination  of  an  application  prior  to  a 
final  Office  action  would  necessitate  a 
corresponding  increase  in  patent  fees. 

Comment  32:  One  comment  suggested 
that  the  Office  simply  eliminate  the 
"true  copy"  requirement  of  §  1.60, 
rather  than  add  new  provisions 
permitting  the  use  of  a  copy  of  the  oath 
or  declaration  of  a  prior  application. 
The  comment  also  suggested  that  the 
Office  simply  amend  §  1.62  to  eliminate 
the  reqiurement  that  the  Office  assign  a 
new  application  number  to  the 
application,  rather  than  add  a  new 
§  1.53(d). 

Response:  The  amendments  to  §  1.53 
do  not  simply  make  minor  changes  to 
§§  1.60  and  1.62.  Sections  1.60  and  1.62 
are  anachronisms  that  have  outiived 
their  usefulness.  A  significant  number 
of  applications  filed  under  §  1 .60  do  not 
meet  the  requirements  of  §  1.60  (and,  as 
such  are  improper),  but  would  be  proper 
under  §  1.53  (in  the  absence  of  a 
reference  to  §  1.60).  The  elimination  of 
§  1.60  will  result  in  a  reduction  in  the 
Office's  burden  in  treating  and  the 
applicant's  burden  in  correcting  these 
improper  applications  under  §  1 .60,  as 
such  applications  would  generally  have 
been  proper  applications  if  filed  under 
§  1.53  (without  a  reference  to  §  1.60). 
Section  1.63(d)  retains  most  of  the 
benefits  of  §  1.60,  but  eliminates  the 
filing  "traps"  of  §  1.60. 

Section  1.62  practice  also  causes 
problems  concerning  its  prohibition 
against  including  a  new  or  substitute 
specification,  and  its  permitting  the 
filing  of  a  continuation-in-part.  To  avoid 
continued  prosecution  application 
practice  under  §  1.53(d)  being  confused 
with  the  former  file-wrapper- 
continuation  practice  under  §  1.62,  the 
Office  has  deemed  it  advisable  to  use  a 
new  §  1.53(d)  rather  than  §  1.62  in 
regard  to  continued  prosecution 
application  practice. 

Comment  33:  One  comment  stated 
that  the  Office  should  anticipate  the 
filing  of  applications  containing  a 
reference  to  §  1.60  or  §  1.62  for  some 
period. 

Response:  That  applications 
containing  a  reference  to  §§  1.60  or  1.62 
will  continue  to  be  filed  has  been 
anticipated.  The  treatment  of  such 
applications  is  discussed  infra  with 
respect  to  the  elimination  of  §§  1.60  and 
1.62. 

Comment  34:  One  comment  stated 
that  the  saf^uard  in  §  1.60  concerning 
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the  filing  of  an  ai>plication  lacking  all  of 
the  ;>ages  of  specification  or  sheets  of 
drawings  of  the  prior  application  has 
not  been  retained  in  §  1.53(b).  The 
comment  suggested  that  $  1.53  contain  a 
presumption  that  a  continuation  or 
divisional  be  presumed,  absent  evidence 
to  the  contrary,  to  be  the  filing  of  an 
application  identical  to  the  prior 
application. 

nesponse:  The  Court  of  Customs  and 
Patent  Appeals  (CCPA)  has  held  that  a 
mere  reference  to  another  application, 
pat«it,  or  publication  is  not  an 
incorporation  of  anything  therein  into 
the  application  containing  such 
reference.  See  In  re  de  Seversky,  474 
F.2d  671. 177  USPQ  144  (CCPA  1973); 
see  also  Dait  Industries  v.  Banner,  636 
F.2d  684,  207  USPQ  273  (CCPA 
1980)(related  decision).  These  decisions 
relied  upon  In  re  Lund,  376  F.2d  982. 
153  USPQ  625  (CCPA  1967).  which 
considered  the  incorporation  by 
reference  issue  in  the  context  of  whether 
a  prior  art  patent  adequately 
incorporated  by  reference  a  prior 
application.  The  court,  in  Lund, 
specifically  stated: 

There  is  little  in  the  term  "continuation-in- 
part"  which  would  suggest  to  the  reader  of 
the  patent  that  a  disclosure  of  tlie  nature  of 
Example  2  is  present  in  the  earlier 
application  and  should  be  considered  a  part 
of  the  patent  specification.  Thus,  we  cannot 
agree  that  the  subject  matter  of  claim  3  is 
tacitly  "described"  in  the  Margerison  patent 
writhin  the  meaning  of  §  102(e). 

Id.  at  989, 153  USPQ  631-32  (footnote 
discussing  the  definition  of 
"continuation-in-part"  as  set  forth  in 
MPEP  201.08  omitted).  While  the 
holdings  in  Dart  Utdustries,  de  Seversky 
and  Land  appear  to  be  based  upon  the 
definitions  of  the  various  categories  of 
.     continuing  applications  set  forth  in  the 
MPEP  (and  thus  could  be  changed  by  a 
revision  to  the  MPEP).  the  Office  is  not 
at  this  time  inclined  to  disttirb  settled 
law  in  this  area. 

Nevertheless,  an  applicant  may 
incorporate  by  reference  the  prior 
application  by  including,  in  the 
continuing  application-as-filed,  a 
statement  that  such  specifically 
.^     enumerated  prior  application  or 

applications  are  "herel^  incorporated 
hereia  by  refierence."  The  inclusion  of 
this  incorporation  by  reference  of  the 
prior  application(s)  will  permit  an 
applicant  to  amend  the  continuing 
application  to  include  any  subject 
matter  in  soch  prior  application(8). 
without  the  need  for  a  petition. 

Section  J. 54 

Section  1.54(b)  is  aoiended  to  add  the 
phrase  "unless  the  applicatiaD  is  an 
•ppHcatioa  filed  under  §  1.53(d)."  To 


minimize  application  processing  delays 
in  applications  filed  under  §  1, 53(d), 
such  applications  will  not  be  processed 
by  the  Office  of  Initial  Patent 
Examination  as  new  applications. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.54. 

Section  1.55  '  •      , 

Section  1.55(a)  is  amended  to  remove 
the  requirement  that  the  statement  be 
verified  in  accordance  with  the  change 
to  §§  1.4(d)(2)  and  10.18. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.55. 

Section  1.59 

Section  1.59  is  amended:  (1)  By 
revising  the  title  to  indicate  that 
expimgement  of  information  from  an 
application  file  would  come  under  this 
section:  (2)  by  revising  the  existing 
paragraph  and  designating  it  as 
paragraph  (a)(1):  and  (3)  by  adding 
paragraphs  (a)(2),  (b)  and  (c).  Section 
1.59(a)(l]  retains  the  general  prohibition 
on  the  return  of  information  submitted 
in  an  application,  but  no  longer  limits 
that  prohibition  to  an  application  that 
has  been  accorded  a  filing  date  imder 
§  1.53.  The  portion  of  the  paragraph 
relating  to  the  Office  furnishing  copies 
of  application  papers  has  been  shifted  to 
new  paragraph  (c).  Section  1.59(a)(2) 
makes  explicit  that  information,  forming 
part  of  the  original  disclosure  (i.e., 
written  specification  including  the 
claims,  drawings,  and  any  preliminary 
amendment  specifically  incorporated 
into  an  executed  oath  or  declaration 
under  §§  1 .63  and  1 .175)  will  not  be 
expunged  from  the  application  file. 

Section  1.59(b)  provides  an  exception 
to  the  general  prohibition  of  paragraph 
(a)  on  the  expungement  and  return  of 
information  and  would  allow  for  such 
when  it  is  established  to  the  satisfaction 
of  the  Commissioner  that  the  requested 
expungement  and  return  is  appropriate. 
Section  1.59(b)  covers  the  current 
practice  set  forth  in  MPEP  724.05  where 
information  is  submitted  as  part  of  an 
information  disclo$ure  statement  and 
the  submitted  information  has  initially 
been  identified  as  trade  secret, 
proprietary,  and/or  subject  to  a 
protective  order  and  where  applicant 
may  file  a  petition  for  its  expimgement 
and  return  that  will  be  granted  upon  a 
determination  by  the  examiner  that  the 
information  is  not  material  to 
patentability.  Any  such  petition  should 
be  submittal  in  reply  to  an  Office  action 
closii^  prosecution  so  that  the  examiner 
can  make  a  determination  of  materiality 
based  on  a  closed  record.  Any  petition 
submitted  earlier  than  close  of 
prosecution  may  be  dismissed  as 
premature  or  returned  unacted  upon.  In 


the  event  pending  legislation  for  pre- 
grant  publication  of  applications,  which 
provides  public  access  to  the 
application  file,  is  enacted,  then  the 
timing  of  petition  submissions  under 
this  section  will  be  reconsidered. 

Petitions  to  expunge  were  formerly 
considered  under  §  1.182,  %vith  the 
Office  of  Petitions  considting  with  the 
examiner  on  the  materiality  of  the 
information  at  issue  prior  to  rendering 
a  decision.  A  possible  result  of  the 
amendment  to  §  1.59  would  be  to  have 
petitions  under  §  1.59  to  expunge 
simply  decided  by  the  examiner  who 
determines  the  materiality  of  the 
information. 

Comment  35:  One  comment  suggested 
that  petitions  to  expunge  imder  §  1.59 
should  be  decided  by  Group  Directors  or 
officials  in  the  Office  of  Petitions,  rathe/ 
than  by  examiners.  The  comment 
argued  that  any  individual  examiner 
would  decide  such  a  petition  so  rarely 
that  it  would  be  difficult  to  produce 
uniform  and  consistent  decisions. 

Response:  The  preamble  has  been 
amended  to  reflect  that  a  possible  result 
of  the  rule  change  is  to  have  petitions 
tmder  §  1.59  decided  by  the  examiners. 
The  heart  of  most  petitions  to  expunge 
is  a  determination  as  to  whether  the 
material  sought  to  be  exptmged  is 
material  to  examination,  a  matter  that  is 
now  referred  to  examiners  prior  to  a 
decision  on  the  petition.  Given  the 
major  role  examiners  now  play  in 
expimgement  matters,  it  is  not  clear 
why  examiners  would  be  rendering 
inconsistent  decisions,  particularly  as  so 
many  other  matters  are  routinely 
assigned  to  examiners  including 
petitions  under  §  1.48.  Nevertheless,  the 
comment  is  not  germane  to  §  1.59  as  . 
proposed  (or  adopted),  but  concerns  the 
internal  Office  delegation  of  such 
petitions  for  consideration.  Moreover,  a 
petition  to  expunge  a  part  of  the  original 
disclosure  would  have  to  be  filed  under 
§  1.183  and  would  continue  to  be 
decided  in  the  Office  of  Petitions. 

Comment  36:  A  comment  in 
requesting  some  examples  of  things  that 
may  be  expunged  asked  whether  a 
design  code  listing  as  an  ap[>endix  in  an 
application  may  be  expunged. 

netponse:  The  standard  set  forth  in 
paragraph  (b)  of  §  1.59  permits 
information  other  than  what  is 
enumerated  in  paragraph  (a)  of  the 
section  to  be  expunged  if  it  is 
established  to  the  satisfaction  of  the 
Commissioner  that  the  return  of  the 
information  is  appropriate.  The  types  of 
information  and  rationales  why  the 
information  may  be  returaed  are  varied 
and  will  be  evaluated  on  a  case-by-case 
basis  with  the  basic  inquiry  being 
whether  the  information  is  material  to 
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examination  of  the  application. 
However,  to  the  extent  that  an  appendix 
to  a  specification  of  an  application  is 
considered  part  of  the  original 
disclosure  it  cannot  be  expunged  from 
the  file  under  §  1.59(a)(2). 

Section  1.59(b)  also  covers 
information  that  was  unintentionally 
submitted  in  an  application,  provided 
that:  (1)  The  Office  can  effect  such 
return  priorto  the  issuance  of  any 
patent  on  the  application  in  issue;  (2)  it 
is  stated  that  the  information  submitted 
was  unintentionally  submitted  and  the 
£ulure  to  obtain  its  return  would  cause 
irreparable  harm  to  the  party  who 
submitted  the  information  or  to  the 
party  in  interest  on  whose  behalf  the 
information  was  submitted;  (3)  the 
information  has  not  otherwise  been 
made  public;  (4)  there  is  a  commitment 
on  the  part  of  the  petitioner  to  retain 
such  information  for  the  period  of  any 
patent  with  regard  to  which  such 
information  is  submitted;  and  (5)  it  is 
established  to  the  satisfaction  of  the 
Commissioner  that  the  information  to  be 
returned  is  not  material  information 
under  §  1.56.  A  request  to  return 
information  that  has  not  been  clearly 
identified  as  information  that  may  be 
later  subject  to  such  a  request  by 
marking  and  placement  in  a  separate 
sealed  envelope  or  container  shall  be 
treated  on  a  case-by-case  basis.  It  should 
be  noted  that  the  Office  intends  to  start 
electronic  scanning  of  all  papers  filed  in 
an  application,  and  the  practicality  of 
expungement  fitsm  the  electronic  file 
created  by  a  scanning  procedure  is  not 
as  yet  determinable.  Applicants  should 
also  note  that  unidentified  information 
that  is  a  trade  secret,  proprietary,  or 
subject  to  a  protective  order  that  is 
submitted  in  an  Information  Disclosure 
Statement  may  inadvertentiy  be  placed 
in  an  Office  prior  art  search  file  by  the 
examiner  due  to  the  lack  of  such 
identffication  and  may  not  be 
retrievable. 

Section  1.59(b)  also  covers  the 
situation  where  an  unintended  heading 
has  been  placed  on  papers  so  that  they 
are  present  in  an  incorrect  application 
file.  In  such  a  situation,  a  petition 
should  request  return  of  the  p>apers 
rather  than  transfer  of  the  papers  to  the 
correct  application  file.  The  grant  of 
such  a  petition  will  be  governed  by  the 
factors  enumerated  above  in  regard  to 
the  imintentional  submission  of 
information.  Where  the  Office  can 
determine  the  correct  application  file 
that  the  papers  were  actually  intended 
for,  based  on  identifying  information  in 
the  heading  of  the  papers  (e.g.. 
Application  number,  filing  date,  title  of 
invention  and  inventors)  name(s)),  the 
Office  will  transfer  the  papers  to  the 


correct  application  file  for  which  they 
were  intended  without  the  need  of  a 
petition. 

Section  1.59(c)  retains  the  practice 
that  copies  of  application  papers  will  be 
furnished  by  the  Office  upon  request 
and  payment  of  the  cost  for  supplying 
such  copies. 

Section  1.60 

Section  1.60  is  removed  and  reserved. 

Section  1.60  is  now  unnecessary  due 
to  the  amendment  to  §  1.63(d)  to 
expressly  permit  the  filing  in  a 
continuation  or  divisional  application 
using  a  copy  of  the  oath  or  declaration 
filed  in  the  prior  application,  and  to 
provide  (§  1.63(d)(2))  for  the  filing  of  a 
continuation  or  divisional  application 
by  all  or  by  fewer  than  all  the  inventors 
named  in  a  prior  application. 

See  comments  relating  to  §1.53. 

Section  1.62 

Section  1.62  is  removed  and  reserved. 

Section  1.62  is  unnecessary  due  to  the 
addition  of  §  1.53(d)  to  permit  the  filing 
of  a  continued  prosecution  application. 

It  is  anticipated  that  applications 
purporting  to  be  applications  filed 
under  §§  1.60  or  1.62  will  be  filed  until 
the  deletion  of  §§  1.60  and  1.62  become 
well  known  among  patent  practitioners. 
An  application  purporting  to  be  an 
application  filed  imder  §  1.60  will 
simply  be  treated  as  a  new  application 
filed  under  §  1.53  (i.e.,  the  reference  to 
§  1.60  will  simply  be  ignored). 

Applications  purporting  to  be  an 
application  filed  under  §  1.62  will  be 
treated  as  continued  prosecution 
applications  under  §  1.53(d),  and  those 
applications  that  do  not  meet  the 
requirements  of  §  1.53(d)  {e.g., 
continuation-in-part  applications  or 
continuations  or  divisional  of 
applications  filed  before  June  8, 1995) 
will  be  treated  as  improper  continued 
prosecution  applications  under 
§  1.53(d).  Such  an  improper  application 
under  §  1.53(d)  may  be  accepted  and 
treated  as  a  proper  application  under 
§  1.53(b)  by  way  of  petition  under 
'  §  1.53(e)  (and  submission  of  the  $130  fee 
pursuant  to  §  l.l7(i)). 

A  petition  undOT  §  l.S3(e)  to  accept 
and  treat  an  improper  application  under 
§  1.53(d)  as  a  proper  application  under 
S  1.53(b)  must  include:  (1)  The  $130 
petition  fee;  (2)  a  true  copy  of  the 
complete  application  designated  as  the 
prior  application  in  the  purported  §  1.62 
application  papers;  (3)  any  amendments 
entered  in  the  prior  application;  and  (4) 
any  amendments  submitted  but  not 
entered  in  the  prior  application  and 
directed  to  be  entered  in  the  purported 
§  1.62  application  papers.  In  an 
application  purporting  to  be  a 


continuation  or  divisional  application 
under  §  1.62,  the  true  copy  of  theprior 
application  will  constitute  the  original 
disclosure  of  the  application  under 
§  1.53(b),  and  any  amendments  entered 
in  the  prior  application  or  not  entered 
in  the  prior  application  but  directed  to 
be  entered  in  the  purported  §  1.62 
application  papers  and  submitted  with 
the  §  1.53(e)  petition  will  be  entered  in 
the  application  under  §  1.53(b)  and 
considered  by  the  examiner  for  new 
matter  under  35  U.S.C.  112, 1 1.  and 
132.  In  an  application  purporting  t(ybe 
a  continuation-in-part  application  under 
§  1.62,  the  true  copy  of  die  prior 
application,  any  amendments  entered  in 
the  prior  application  or  not  entered  in 
the  prior  application  but  directed  to  be 
entered  in  the  purported  §  1.62 
amplication  papers  and  submitted  with 
the  §  1.53(e)  petition,  and  any 
preliminary  amendment  submitted  with 
the  purported  §  1.62  application  will 
constitute  the  original  disclostue  of  the 
application  under  §  1.53(b). 
See  comments  relating  to  §  1.53. 

Section  1.63 

Section  1.63(a)(3)  is  amended  to 
require  the  post  office  address  to  appear 
in  the  oath  or  declaration  and  to  have 
the  requirement  from  §  1.41(a)  for  the 
full  names  of  the  inventors  plcu»d 
therein. 

Comment  37:  Two  comments  raised 
the  issue  regarding  the  continued 
requirement  that  both  a  post  office 
address  and  a  residence  be  supplied  and 
indicated  that  the  residence  is  not 
required  by  statute,  the  post  office 
address  is  sufficient  for  communication 
purposes,  and  that  the  burden  of 
submitting  both  far  outweighs  the 
infrequent  need  to  contact  any 
particular  inventor  bypassing  counsel  so 
that  the  residence  alone  should  be 
sufficient  i 

Response:  Under  the  proposed 
comment  the  applicants  would  still  be 
required  to  submit  either  the  residence 
or  post  office  address.  To  request  that 
they  also  supply  the  other  or  state  that 
both  are  the  same  is  not  seen  to  be  a 
significant  burden  as  the  information  is 
to  be  supplied  on  the  oath  or  declaration 
form  that  they  must  sign  anyway  and 
spaces  can  be  provided  to  ensure  that 
the  information  is  supplied.  While 
neither  the  residence  nor  the  post  office 
address  are  statutory  requirements,  the 
Office  requires  this  information  for  the 
applicant's  benefit.  As  more  than  one 
person  may  have  the  same  name,  a 
person's  name  is  often  not  sufficient  to 
provide  a  unique  identification  of  the 
inventor.  Thus,  the  Office  also  requires 
an  inventor's  residence  (which  is  not 
required  to  be  sufficienUy  detailed  to 
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suffice  as  a  post  office  address)  to 
specifically  identify  the  personCs) 
named  in  the  oath  or  declaration  as  the 
inventors),  which  is  a  common  practice 
for  legal  documents.  The  post  office 
address  is  also  required  in  the  event  that 
the  Office  finds  it  necessary  to  directly 
contact  the  inventor(s).  It  is  not 
uncommon  for  an  inventor  to  revoke  a 
power  of  attorney  or  authorization  of 
agent  in  a  paper  providing  no  address 
for  future  correspondence  from  the 
Office.  Also,  the  Office  will  need  to 
directly  contact  the  inventor  if  the 
Office  is  notified  of  the  death  of  a  sole 
attorney  or  agent  of  record  (MPEP  406). 

Section  1.63(d)  is  amended  to:  (1) 
relocate  its  current  language  in  a  new 
S  1.63(e):  and  (2)  provide  that  a  newly 
executed  oath  or  declaration  is  not 
required  under  §  1.51(b)(2)  and  1.53(f)« 
in  a  continuation  or  divisional 
application  filed  by  all  or  by  fewer  than 
all  of  the  inventors  named  in  a  prior 
nonprovisional  application  containing 
an  oath  or  declaration  as  prescribed  by 
§  1.63,  provided  that  a  copy  of  the 
executed  oath  or  declaration  filed  in  the 
prior  application  is  submitted  for  the 
continuation  pr  divisional  application 
and  the  specification  and  drawings  filed 
in  the  continuation  or  divisional 
application  contain  no  matter  that 
would  have  been  new  matter  in  the 
prior  application.  The  copy  of  the  oath 
or  declaration  must  show  the  signature 
of  the  inventor(s)  or  contain  an 
indication  thereon  that  the  oath  or 
declaration  was  signed  (e.g..  the 
notation  "/s/"  on  the  line  provided  for 
the  signature). 

A  continuation  or  divisional 
application  may  be  filed  under  35 
U^.C  111(a)  using  the  procedures  set 
forth  in  §  l.S3(b),  by  providing  either 
(1)  A  copy  of  the  prior  application, 
including  a  copy  of  the  oath  or 
declaration  in  such  prior  application,  as 
filed;  or  (2)  a  new  specification  and 
drawrings  and  a  copy  of  the  oath  or 
declaration  as  filed  in  the  prior 
application  so  long  as  no  matter  is 
included  in  the  new  specification  and 
drawings  that  would  have  been  new 
matter  in  the  prior  application.  The 
specification  and  drawings  of  a 
continuation  or  divisional  application  is 
not  limited  to  a  reproduction  or  "true 
copy"  of  the  prior  application,  but  may 
be  reviaed  for  clarity  or  contextual 
purposes  vis-a-vis  the  prior  application 
in  the  manner  that  an  applicant  may  file 
a  substitute  specification  (§  1.125)  or 
amend  the  drawings  of  an  application  so 
long  as  it  does  not  result  in  the 
introduction  of  new  matter.  Of  course. 
35  U.S.C.  115  requires  that  a 
supplemental  oath  or  declaration 
meeting  the  requiremenU  of  §  1.63  be 


filed  in  the  continuation  or  divisional 
application,  if  a  claim  is  allowed  in  the 
continuation  or  divisional  application 
which  is  drawn  to  subject  matter 
originally  shown  or  described  in  the 
prior  application  but  not  substantially 
embraced  in  the  statement  of  the 
invention  or  claims  originally  presented 
In-the  prior  application  as  filed.  See 
S  1.67(b). 

The  patent  statute  and  rules  of 
practice  do  not  require  that  an  oath  or 
declaration  include  a  date  of  execution, 
and  the  Examining  Corps  has  been 
directed  not  to  object  to  an  oath  or 
declaration  as  lacking  either  a  recent 
date  of  execution  or  any  date  of 
execution.  The  applicant's  duty  of 
candor  and  good  feith  including 
compliance  with  the  duty  of  disclosure 
requirements  of  §  1.56  is  continuous  and 
applies  to  the  continuing  application. 

A  new  application  contauiing  a  copy 
of  an  oath  or  declaration  under  §  1.63 
referring  to  an  attached  specification  is 
indistinguishable  from  a  continuation  or 
divisional  application  containing  a  copy 
of  an  oath  or  declaration  from  a  prior 
application  submitted  purauant  to 
§  1.63(d).  Unless  an  application  is 
submitted  with  a  statement  that  the 
application  is  a  continuation  or 
divisional  application  (§  1.78(aK2)).  the 
Office  will  process  such  application  as 
a  new  non-continuing  application. 
Applicants  are  advised  to  clearly 
designate  any  continuation  or  div^ional 
application  as  such  to  avoid  the 
issuance  of  a  filing  receipt  that  does  not 
indicate  that  the  application  is  a 
continuation  or  divisional. 

To  continue  the  practice  in 
§  1.60(b)(4)  of  pennitting  the  filing  of  a 
continuation  or  divisional  application 
by  all  or  by  fewer  than  all  of  the 
inventors  named  in  a  prior  application 
without  a  newly  executed  oath  or 
declaration,  new  §  1.63(d)(2)  provides 
that  the  copy  of  the  oath  or  declaration 
submitted  for  a  continuation  or 
divisional  application  under  §  1.63(d) 
must  be  accompanied  by  a  statement 
from  applicant,  counsel  for  applicant  or 
other  authorized  party  requesting  the 
deletion  of  the  names  of  the  person  or 
persons  who  are  not  inventors  in  the 
continuation  or  divisional  application. 
Where  the  continuation  or  (^visional 
application  and  copy  of  the  oath  or 
declaration  from  the  prior  application  is 
filed  without  a  statement  from  an 
authorized  party  requesting  deletion  of 
the  names  of  any  person  or  persons 
named  in  the  prior  application,  the 
continuation  or  divisional  application 
will  be  treated  as  nAming  as  inventors 
the  person  or  persons  named  in  the 
copy  of  the  executed  oath  or  declaration 
from  the  prior  application.  Accordingly. 


if  a  petition  under  §  1.48  (a)  or  (c)  was 
granted  in  the  prior  application,  an  oath 
or  declaration  filed  in  a  continuation  or 
divisional  application  pursuant  to 
§  1.63(d)  should  be  the  oath  or 
declaration  also  executed  by  the  added 
inventor(s).  For  situations  where  an 
inventor  or  inventors  are  to  be  added  in 
a  continuation  or  divisional  application, 
see§1.63(dK5). 

The  statement  requesting  the  deletion 
of  the  names  of  the  person  or  persons 
who  are  not  inventors  in  the 
continuation  or  divisional  application 
must  be  signed  by  person(s)  authorized 
pursuant  to  §  1.33(b)  to  sign  an 
amendment  in  the  continuation  or 
divisional  application. 

Section  1.63(d)(3)  provides  for  the 
situation  in  which  the  executed  oath  or 
declaration  of  which  a  copy  is 
submitted  for  a  continuation  or 
divisional  application  was  originally 
filed  in  a  prior  application  accorded 
statxis  under  §  1.47.  Section  1.63(d)(3)(i) 
requires  a  copy  of  any  decision  granting 
a  petition  to  accord  §  1.47  status  to  such 
application,  unless  each  nonsigning 
inventor(s)  or  legal  representative 
(pursuant  to  §  1.42  or  1.43)  has  filed  an 
oath  or  declaration  to  join  in  an 
application  of  which  the  continuation  or 
divisional  application  claims  a  benefit 
under  35  U.S.C  120,  121  or  365(c). 
Where  a  nonsigning  inventor  or  legal 
representative  (pursuant  to  §  1.42  or 
1.43)  subsequently  joins  in  any 
application  of  which  the  continuation  or 
divisional  application  claims  a  benefit 
under  35  U.S.C.  120, 121  or  365(c). 
$  1.63(d)(3)(ii)  also  requires  a  copy  of 
any  oath  or  declaration  filed  by  an 
inventor  or  legal  representative  to 
subsequently  join  in  such  application. 

Section  1.63(d)(4)  provides  that  where 
the  power  of  attorney  (or  authorization 
of  agent)  or  correspondence  address  was 
changed  during  the  prosecution  of  the 
prior  application,  the  change  in  power 
of  attorney  (or  authorization  of  agent)  or 
correspondence  address  must  be 
identified  in  the  continuation  or 
divisional  application,  or  the  Office  may 
not  recognize  in  the  continuation  or 
divisional  application  the  change  of 
power  of  attorney  (or  authorization  of 
agent)  or  correspondence  address  during 
the  prosecution  of  the  prior  application. 
A  newly  executed  oath  or  oeclaration 
will  continue  to  be  required  in  a 
continuation  or  divisional  application 
naming  an  inventor  not  named  in  the 
prior  application,  or  a  continuation-in- 
part  application,  and  §  1.63(dK5) 
expressly  states  that  a  newly  executed 
oath  or  declaration  must  be  filed  in  a 
continuation  or  divisional  application 
naming  an  inventor  not  named  in  the 
prior  application. 
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New  §  1.63(e)  provides  that  a  newly 
executed  oath  or  declaration  must  be 
filed  in  a  continuation-in-part 
application,  which  application  may 
name  all.  more,  or  fewer  than  all  of  the 
inventors  named  in  the  prior 
application,  and  includes  the  language 
relocated  from  former  §  1.63(d) 
concerning  an  oath  or  declaration  in  a 
continuation-in-part  application. 

Comment  38:  One  comment  suggested 
that  the  practice  of  permitting  the  use  of 
an  executed  oath  or  declaration  of  a 
prior  application  creates  a  trap  for  the 
unwary  in  the  situation  in  wltich  an 
applicant  believes  in  error  that  no  new 
matter  has  been  added  in  the 
"continuation"  application  and  does  not 
file  a  new  declaration. 

iiesponse:. The  situation  outlined  in 
the  comment  is  less  of  a  trap  for  the 
unwary  than  the  situation  in  which  an 
applicant  files  a  substitute  specification 
and  beUeves  in  error  that  no  new  matter 
has  been  added,  in  that  the  error  in  the 
"continuation"  may  be  corrected  by 
redesignation  of  the  application  as  a 
continuation-in-part  and  the  filing  of  a 
new  oath  or  declaration.  Nevertheless,  it 
remains  the  applicant's  responsibility  to 
review  any  substitute  specification  or 
new  specification  submitted  for  a 
continuation  application  to  determine 
that  it  contains  no  new  matter.  See 
MPEP  608.01(q).  An  applicant  is 
advised  to  simply  file  a  continuing 
appUcation  with  a  newly  executed  oath 
or  declaration  when  it  is  questionable  as 
to  whether  the  continuing  application 
adds  material  that  would  have  been  new 
matter  if  presented  in  the  prior 
application. 

Comment  39:  One  comment  suggested 
that  the  option  of  submitting  "a  copy  of 
an  imexecuted  oath  or  declaration,  and 
a  statement  that  the  copy  is  a  true  copy 
of  the  oath  or  declaration  that  was 
subsequently  executed  and  filed  to 
complete  •   •   *  tiie  most  immediate 
prior  national  application  for  which 
priority  is  claimed  imder  35  U.S.C.  120, 
121  or  365(c)"  was  strange  at  best  as  the 
applicant  or  representative  should  have 
a  copy  of  the  oath  or  declaration  that 
was  filed  to  complete  the  prior 
application  or  could  obtain  one  from 
Office  records. 

Response:  The  suggestion  is  adopted. 
Section  1.63(d)  as  adopted  provides 
that:  "(a)  newly  executed  oath  or 
declaration  is  not  required  under 
S  1.51(b)(2)  and  §1.53(1)  in  a 
continuation  or  divisional  apphcation' 
filed  by  all  or  by  fewer  than  all  of  the 
inventors  named  in  a  prior 
nonprovisional  application  containing 
an  oath  or  declaration  as  prescribed  by 
paragraphs  (a)  through  (c)  of  this 
section,  provided  that  a  copy  of  the 


executed  oath  or  declaration  filed  in  the 
prior  application  is  submitted  for  the 
continuation  or  divisional  application." 

Comment  40:  One  comment 
questioned  whether  §  1.53  (or  §  1.63)  is 
consistent  with  §  1.48  as  to  whether  the 
oath  or  declaration  filed  in  a  continuing 
application  adding  an  inventor  must  be 
executed  by  all  of  the  inventors,  or  just 
the  added  inventor. 

Response:  The  oath  or  declaration 
filed  in  a  continuing  application  adding 
an  inventor  or  a  continuation-in-part 
application  must  name  and  be  executed 
by  all  of  the  inventors.  Sections  1.48 
and  1.63(e)  are  consistent  in  this  regard. 

Comment  41:  One  comment 
questioned  whether,  in  a  contiiuuition 
or  divisional  application  following  a 
chain  of  continuation  or  divisioncd 
applications,  the  copy  of  the  executed 
oath  or  declaration  may  be  a  copy  of  the 
oath  or  declaration  filed  in  the 
immediate  prior  application  (which  may 
itself  be  a  copy  of  an  oath  or  declaration 
from  a  prior  application),  or  must  be  a 
dirrci  copy  of  the  originally  executed 
oath  or  declaraticm. 

Response:  Section  1.63(d)  requires  a 
copy  of  the  oath  or  declaration  from  the 
prior  appUcation.  In  instances  in  which 
the  oath  or  declaration  filed  in  the  prior 
application  is  itself  a  copy  of  an  oath  or 
declaration  from  a  prior  application, 
either  a  copy  of  the  copy  of  the  oath  or 
declaration  in  the  prior  application  or  a 
direct  copy  of  the  original  oath  or 
declaration  is  acceptable,  as  both  are  a 
copy  of  the  oath  or  declaration  in  the 
prior  application.  See  §  1.4(d)(l)(ii). 

Section  1.67 

Section  1.67  paragraph  (b)  is  amended 
to  change  "§  1.53(d)(1)"  to  "§  1.53(f)" 
for  consistency  with  §  1.53. 

No  comments  were  received  regarding 
§  1.67. 

Section  1.69 

Section  1.69(b)  is  amended  to  remove 
the  requirement  that  the  translation  be 
verified  in  accordance  with  the  change 
to  §§  1.4(d)(2)  and  10.18.  Section  1.69(b) 
is  also  amended  to  clarify  the  need  for 
a  statement  that  the  translation  being 
offered  is  an  accurate  translation,  as  in 
§  1.52  paragraphs  (a)  and  (d). 

Two  comments  were  received  in 
regard  to  §  1.69  that  also  raised  similar 
issues  in  regard  to  §  1.52,  which 
comments  are  treated  with  §  1.52. 

Section  1.78 

Section  1.78(aKl)  is  amended  to 
remove  the  rsfinraices  to  §§  1.60  and 
1.62  in  view  of  the  deletion  of  §§  1.60 
and  1.62.  and  to  include  a  reference  to 
an  "international  application  entiUed  to 
a  filing  date  in  aoconlanoe  with  PCX 


Article  1 1  and  designating  the  United 
States  of  America."  Section  1.78(a)(2)  is 
amended  for  consistency  with  the 
changes  to  §  1.53,  and  to  provide  that 
"[t]he  identification  of  an  application  by 
application  number  under  this  section  is 
the  specific  reference  required  by  35 
U.S.C.  120  to  every  application  assigned 
that  application  nun^>er." 

No  conunents  were  received  r^arding 
the  proposed  change  to  §  1.78. 

Section  1.84 

Section  1.84(b)  is  amended  by 
removing  references  to  the  filing  of 
black  and  white  photographs  in  design 
applications  as  unnecessary  in  view  of 
the  reference  in  §  1.152  to  §  1.84(b). 
Section  1.84  paragraphs  (c)  and  (g)  are 
amended  for  consistency  in  regard  to 
the  English  equivalents  (5/8  imh.)  for 
1.5  cm. 

No  adverse  comments  were  received 
regarding  the  proposed  change  to  §  1.84. 

Section  1.91 

The  tide  of  §  1 .91  is  amended  to 
clarify  that  a  certain  type  of  material  is 
not  generally  admitted  in  the  file  record 
by  substitution  of  "admitted"  for 
"required." 

Section  1.91  is  also  tunended  to 
clarify  the  type  of  materia]  that  is  not 
generally  admitted  into  the  file  record  of 
an  application.  Section  1.91(a) 
specifically  requires  a  petition  (with  the 
fee  set  forth  in  §  1.17{i))  including  an 
appropriate  showing  why  entry  of  the 
inodel  or  exhibit  into  the  file  record  is 
necessary  to  demonstrate  fwtentability. 
unless  the  model  or  exhibit:  (1) 
substantially  conforms  with  §  1.52  or 
§  1.84;  or  (2)  was  required  by  the  Office. 

Section  1.91  is  also  amended  to  state 
that  a  model,  working  model  or  other 
ph3rsical  exhibit,  whose  submission  by 
applicants  is  generally  not  permitted, 
may  be  required  by  the  Office  if  deemed 
necessary  for  any  purpose  in  the 
examination  of  the  application.  This 
language  is  moved  fit>m  §  1.92. 

Comment  42:  Several  adverse 
comments  were  received  expressing 
concern  that  the  addition  of  the  term 
"exhibits"  to  the  bar  against  admission 
of  models,  unless  specifically  required 
by  the  Office,  would  prevent  applicants 
from  making  their  best  possible  case  for 
patentability,  and  that  exhibits  would  be 
interpreted  by  the  Office  as  barring  two- 
dimensional  as  well  as  three- 
dimensional  exhibits. 

Response:  The  preamble  of  the 
proposed  rule  indicated  that  the  change 
to  the  rule  is  in  the  nature  of  a 
clarification  and  not  a  change  in 
practice.  Further  clarification  has  been 
added  to  the  rule  by  reference  to^  1.52 
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or  §  1.84  and  to  the  instant  discussion 
of  the  rule  to  indicate  that  the  use  of  the 
term  "exhibits"  is  in  the  nature  of  other 
three-dimensional  models,  such  as 
videos,  and  will  not  bar  two- 
dimensional  exhibits  currently  being 
accepted.  Additionally,  a  petition  route 
has  been  added  to  the  rule  that  would 
permit  entry  of  three-dimensional 
models  or  exhibits  where  they  are 
necessary  to  establish  p4tent^ility. 
Section  1.91  is  also  amended  to 
expressly  provide  for  the  filing  of  a 
petition  thereunder  (rather  than  to 
require  the  filing  of  a  petidon  under 
§  1.183)  such  that  an  applicant  may  gain 
entry  of  a  model  or  exhibit,  without  a 
showing  of  an  extraordinary  situation 
where  justice  requires  grant  of  the  relief 
sought 

Tne  fact  that  a  three-dimensional 
model  or  exhibit  will  not  generally  be 
entered  in  the  record  absent  an 
appropriate  showing  does  not  prevent 
an  applicant  from  showing  the  exhibit 
to  the  examiner  for  purposes  of 
clarifying  the  examiner's  understanding 
of  the  invention  and  reducing  the  model 
or  exhibit  to  two-dimensional 
conformance  with  §  1.52  or  §  1.84  for 
entry  of  that  reduction  to  the  record 
(which  issues  are  separate  and  distinct 
from  the  questions  as  to  whether  the 
later  presented  material  was  originally 
required  for  an  understanding  of  the 
invention  and  its  subsequent  addition 
being  subject  to  a  new  matter  objection 
under  35  U.S.C.  132). 

Due  to  the  unusual  difficulties  of 
storage  for  three-dimensional  materials 
and  litde  demonstrated  need  for  their 
presence  in  tlie  file  record  over  what 
would  be  provided  for  via  petition 
under  §  1.91.  it  is  not  seen  to  be 
appropriate  to  permit  imrestricted  entry 
of  three-dimensional  exhibits  in  the  file 
record. 

Section  1.92 

Section  1.92  is  removed  and  reserved 
and  the  langtiage  transferred  to  §  1.91(b) 
for  improved  contextual  purposes. 

No  comments  were  received  regarding 
the  p>roposed  change  to  §  1.92. 

Section  1.97 

Sections  1.97  (c)  through  (e)  are 
amended  by  replacement  of 
"certification"  by  "statement"  (see 
comments  relating  to  §  1.4(d)),  and  by 
clarifying  the  current  use  of  "statement" 
by  the  terms  "information  disclosure." 

Section  1.97(e)(2)  is  fiirther  amended 
to  replace  "or"  by  "and"  to  require  that 
no  item  of  information  containiad  in  the 
information  discloaure  statement  was 
cited  in  a  communication  from  a  forei^ 
patent  office  in  a  counterpart  foreign 
application,  and.  to  the  knowledge  of 


the  person  signing  the  statement,  after 
making  reasonable  inquiry,  no  item  of 
information  contained  in  the 
information  disclosure  was  known  to 
any  individual  designated  in  §  1.56(c) 
more  than  three  months  prior  to  the 
filing  of  the  information  disclosure 
statement.  The  use  of  "and"  rather  than 
"or"  is  in  keeping  with  the  Intent  of  the 
rule  as  expressed  in  the  MPEP 
609(B)(2)(ii),  Uiat  the  conjunction  be 
conjunctive  rather  than  disjunctive.  The 
mere  absence  of  an  item  of  information 
from  a  foreign  patent  office 
communication  was  clearly  not 
intended  to  represent  an  opportunity  to 
delay  the  submission  of  the  item  when 
known  more  than  three  months  prior  to 
the  filing  of  an  information  disclosure 
statement  to  an  individual  having  a  duty 
of  disclosure  under  §  1.56. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.97. 

Section  1.101 

Section  1.101  is  removed  and 
reserved  as  relating  to  internal  Office 
instructions. 

Comment  43:  A  number  of  comments 
opposed  the  deletion  of  the  rules  that 
solely  govern  Office  procedure.  The 
reasons  given  for  this  opposition  are:  (1) 
The  Office  should  subject  its  procediues 
to  the  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act 
(APA);  (2)  the  inclusion  of  such 
procedures  in  the  rules  of  practice 
imparts  the  force  and  effect  of  law  to 
such  procedures;  (3)  the  greater 
deference  given  to  procedures  set  forth 
in  the  rules  of  practice,  rather  than  the 
MPEP,  during  court  action. 

Response:  The  CCPA  has  held  that 
applicants  before  the  Office  are  entiUed 
to  rely  not  only  on  the  patent  statute 
and  rules  of  practice,  but  on  the 
provisions  of  the  MPEP.  during  the 
prosecution  of  an  application  for  patent. 
See  In  re  Kaghan,  387  F.2d  398,  401, 
156  USPQ  130. 132  (CCPA  1967).  Thus, 
there  is  in  practice  little,  if  any,  benefit 
to  applicants  before  the  Office  in  having 
the  Office  procedure  set  forth  in  the 
rules  of  practice,  rather  than  the  MPEP. 
In  any  event,  no  comment  pointed  to 
any  specific  decision,  and  the  Office  is 
not  aware  of  any  decision,  in  which  the 
result  turned  on  the  inclusion  of  Office 
procedure  in  the  rules  of  practice  (rather 
than  simply  in  the  MPEP). 

Nevertneless,  in  view  of  the  concern 
expressed  in  the  comments  as  to  the 
rules  of  practice  setting  forth  the 
fundamentals  of  the  examination  of  an 
application,  the  Office  will  retain  the 
substance  of§§  1.104  and  1.105  in  the 
rules  of  practice.  See  In  re  Phillips.  608 
F.2d  879,  883  n^.  203  USPQ  971,  974 
n.6  [CCPA  1979)  (although  irrelevant  to 


the  result,  the  Office  was  criticized  for 
piecemeal  examination  contrary  to 
§§  1.104  and  1.105).  The  substance  of 
§S  1.104, 1.105. 1.106, 1.107.  and  1.109. 
however,  will  be  combined  into  §  1.104 
paragraphs  (a>-{e). 

The  Office  will  also  retain  §  1.351  in 
the  rules  of  practice,  as  it  has  been 
relied  u{>on  as  the  notice  that  the  Office 
will  provide  concerning  changes  to  the 
rules  of  practice  in  37  CFR  Part  1.  See 
In  re  Nielson.  816  F.2d  1567, 1571,  2 
USPQ2d  1525,  1527  (Fed.  Cir.  1987). 
Finally,  the  Office  will  retain  §  1181 
paragraphs  (d),  (e).  and  (g)  to  avoid 
confusing  petition  practice,  and  $  1.325 
to  avoid  confusion  as  to  the 
requirements  for  correction  of  a  patent 

The  Office,  however,  will  delete 
§§  1.101, 1.108,  1.122,  1.184,  1.318.  and 
1.352  torn  37  CFR  Part  1.  The 
procedures  set  forth  in  §§  1.101. 1.122, 
1.184,  and  1.318  do  not  provide 
meaningful  safeguards  to  applicants 
(eg-,  §  l.lQl  does  not  ensiue  or  give  an 
applicant  the  right  to  examination  of  an 
application  within  any  reasonably 
specific  time  frame).  The  proscription  in 
§  1.108  is  simply  an  administrative 
instruction  based  upon  the  fact  that, 
unless  otherwise  publicly  available, 
abandoned  applications  do  not 
constitute  prior  art  under  35  U.S.C  102 
(and  thus  103).  Finally,  as  former 
§  1.352  included  a  "whenever  required 
by  law"  prerequisite,  it  provided  no 
independent  requirement  that  the  Office 
publish  proposed  rule  changes  for 
comment 

Section  1.102 

Section  1.102(a)  is  amended  to 
remove  the  requirement  that  the 
showing  be  verified  in  accordance  «vith 
the  change  to  §§  1.4(dM2)  and  10.18. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.102. 

Section  1.103 

Section  1.103(a)  is  amended  by 
replacement  of  "response"  with  "reply" 
in  accordance  vrinh  the  change  to 
§1.111. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.103. 

Section  1.104 

Section  1.104  is  amended  to  include 
paragraphs  (a)  through  (e)  including  the 
substance  of  former  §§  1.104, 1.105. 
1.106. 1.107.  and  1.109.  The  te-writing 
of  §§  1.104, 1.105. 1.106, 1.107.  and 
1.109  as  §1.104  (a)  Uuough  (e)  involvaa 
no  change  in  substance. 

See  oomoMnt  relating  to  §  1.101. 
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Section  1.105 

Section  1.105  is  removed  and 
reserved  as  the  subject  matter  was 
transferred  to  §  1.104(b). 

See  comment  relating  to  §  1.101. 

Section  1.106 

Section  1.106  is  removed  and 
reserved  as  the  subject  matter  was 
transferred  to  §  1.104(c). 

See  comment  relating  to  §  1.101. 

Section  1.107 

Section  1.107  is  removed  and  - 
reserved  as  the  subject  matter  was 
tiansferred  to  §  1.104(d). 

See  comment  relating  to  §  1.101. 

Section  1.108 

Section  1.108  is  removed  and 
reserved  as  relating  to  internal  Office 
instructions. 

See  comment  relating  to  §  1.101. 

Section  1.109 

Section  1.109  is  removed  and 
reserved  as  the  subject  matter  was 
transferred  to  §  1.104(e). 

See  conunent  relating  to  §  1.101. 

Section  1.111 

Section  1.111  is  amended  to 
consistenUy  refer  to  a  "reply"  to  an 
Office  action.  The  prior  section  used  the 
term  "response"  and  "reply"  in  an 
inconsistent  manner  and  created  some 
confusion.  Paragraph  (b)  of  §  1.111  is 
also  amended  to  expliciUy  recognize 
that  a  reply  must  be  reduced  to  a  writing 
which  must  point  out  the  specffic 
distinctions  believed  to  render  the 
claims,  including  any  newly  presented 
claims,  patentable.  It  is  noted  that  an 
examiner's  amendment  reducing  a 
telephone  interview  to  writing  would 
comply  with  §1.2. 

Comment  44:  One  conunent  asked 
whether  pointing  out  one  distinction  is 
sufficient  or  must  applicant  provide  an 
exhaustive  list  of  all  distinctions. 
Additionally,  inquiry  is  made  as  to 
whether  it  is  sufficient  to  point  out  the 
impropriety  of  a  rejection  imder  35 
U.S.C  102  that  should  have  been  a 
rejection  under  35  U.S.C  103,  or  must 
a  rejection  under  35  U.S.C  103  be 
anticipated  and  answered. 

Response:  A  distinction  should  be 
kept  in  mind  between  what  is  necessary 
for  a  rej^y  to  be  considered  sufficient  to 
continue  prosecution  of  the  application 
and  what  will  advance  the  application 
to  issuance  in  the  most  efficient  manner. 
While  pointing  out  only  one  distinction, 
such  as  why  a  rejection  under  35  U.S.C. 
102  is  inappropriate,  would  comply 
with  the  requirements  of  §1.111, 
advancement  of  the  prosecution  of  the 
application  woidd  best  be  served  by 


pointing  out  all  possible  distinctions,  so 
that  if  the  argument  for  one  distinction 
is  not  perauasive,  another  may  be. 
Similarly,  anticipation  of  and  argument 
against  a  rejection  under  35  U.S.C  103 
where  a  rejection  under  35  U.S.C.  102 
should  have  been  made  under  35  U.S.C. 
103  could  possibly  prevent  making  of 
the  rejection  under  35  U.S.C.  103  by  the 
examiner  and  an  earlier  issuance  of  the 
application  thereby  preserving  patent 
term  under  35  U.S.C.  154  as  amended 
by  Pub.  L.  103-465. 

Comment  45:  Three  comments 
pointed  to  instances  where  a  reply 
would  not  necessarily  require  that 
distinctions  be  pointed  out.  such  as:  (1) 
where  context  and  arguments  presented 
make  the  distinctions  clear  beyond 
doubt;  (2)  where  a  prima  facie  case  has 
not  been  established  or  motivation  for 
modification  of  a  reference  is  lacking; 
(3)  a  secondary  reference  is  from  a 
donanalogous  art  improperly  combined; 
or  (4)  no  reference  has  been  applied. 

Response:  The  comment  has  been 
adopted  to  the  extent  that  the  paragraph 
(b)  of  the  rule  has  been  amended  to  refer 
to  "any"  rather  than  "the"  applied 
references.  Any  argument  that  would 
make  the  distinctions  clear  beyond 
doubt  would  seem  to  require 
identification  of  the  distinctions  therein. 
Where  a  reply  contains  an  argument  that 
motivation  for  a  modification  of  a 
reference  made  by  an  examiner  does  not 
exist,  or  that  a  nonanalogous  secondary 
reference  has  been  improperly 
combined,  the  identification  of  the 
claim  element  involved  and  the 
particular  factual  basis  that  makes  the 
modification  or  combination  relating  to 
that  claim  element  inappropriate  are 
necessary  elements  of  a  reply.  That  an 
applicant  considers  a  rejection, 
objection,  or  other  requirement  in  an 
Office  action  to  be  inappropriate  does 
not  relieve  the  applicant  of  the  burden 
under  35  U.S.C  133  of  prosecuting  the 
application  to  avoid  abandonment 

Comment  46:  A  comment  suggested 
that  the  requirement  for  supplying  claim 
distinctions  for  a  newly  presented  claim 
is  at  odds  with  the  Office's  burden  in 
the  first  instance  of  explaining  any 
objection  or  rejection  of  an  applicant's 
claim,  and  that  the  existing  requirement 
that  an  applicant  distincdy  and 
specifically  point  out  the  errors  in  the 
examiner's  action  and  reply  to  every 
ground  of  objection  and  rejection  are 
sufficient  without  the  added  language. 
Another  conunent  noted  that  it  is 
believed  that  the  rule  already  requires 
that  specific  distinctions  be  supplied 
and  questions  what  new  requirements 
are  being  added  by  that  additional 
language. 


Response:  To  the  extent  that  the 
already  existing  language  would  require 
that  claim  distinctions  be  presented,  the 
added  language  is  seen  to  clarify  what 
is  required  of  an  applicant  in  replying 
to  an  Office  action  and  is  not  seen  to  be 
at  odds  with  the  Office's  burden  in  first 
going  forward  with  a  rejection  of  the 
claims.  Once  a  claim  is  rejected,  there 
is  a  duty  on  applicants  under  §  1.111  to 
provide  an  appropriate  reply  as  defined 
therein  for  applicant  to  be  entitied  to 
reconsideration  or  further  examination. 

Section  1.112 

Section  1.112  is  amended  to  remove 
as  unnecessary  the  statement  that  "any 
amendments  after  a  second  Office  action 
must  ordinarily  be  restricted  to  the 
rejection,  objections  or  requirements 
made  in  the  office  action"  to  reflect 
actual  practice,  in  which  amendments 
after  the  second  action  need  not  be 
restricted  to  the  rejection  or  the 
objections  or  requirements  set  forth  in 
an  Office  action.  The  heading  of  §  1.112 
is  also  amended  to  add  "before  final 
action"  to  clarify  that  such 
reconsideration  does  not  apply  after  a 
final  Office  action. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.112. 

Section  1.113 

Section  1.113(a)  is  amended  to  add 
"by  the  examiner"  after  "examination  or 
consideration,"  change  "objections  to 
form"  to  "objections  as  to  form"  for 
clarity,  and  replace  "response"  with 
"reply"  in  accordance  with  the  change 
to  §1.111. 

Section  1.113(b)  is  amended  to  change 
"clearly  stating  the  reasons  therefor"  to 
"deariy  stating  the  reasons  in  support 
thwBof '  for  clarity. 

Comment  47:  A  number  of  comments 
argued  that  first  action  final  practice 
should  be  eliminated  without  r^ard  to 
an  amendment  to  §  1.116  as:  (1)  35 
U.S.C  132  does  not  authorize  firet 
action  final  practice;  and  (2)  the  filing 
fee  paid  in  a  continuing  application 
should  entitie  an  applicant  to  an 
examination  and  reexamination  in  the 
continuing  application. 

Aesponse;  loe  argument  that  35 
U.S.C  132  does  not  authorize  first 
action  final  practice  has  been 
considered  by  the  Office  and  rejected  in 
In  re  Bogese.  22  USPQ2d  1821  (Comm'r 
Pat  1992).  Specifically,  continuing 
applications  have  historically  been 
considered  part  of  a  continuous 
proceeding  in  regard  to  the  prior 
application.  Id.  at  1827.  Firet  action 
final  practice  denies  an  applicant  the 
delay  inherent  in  an  additional  Office 
action  in  a  continuation  application, 
thus  compelling  the  applicant  to  draft 
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claims  in  a  continuation  application  in 

view  of  the  prosecution  history  of  the 
parent  application  [i.e.,  the  rejections 
and  prior  art  of  record  in  the  parent 
application),  and  thus  maice  a  6ono  fide 
effort  to  define  the  issues  for  appeal  or 
allowance.  Id.  at  1824-25. 

In  addition,  under  the  current  patent 
fee  structure,  a  significant  portion  of  the 
Office's  costs  of  examining  patent 
applications  is  recovered  through  issue 
and  maintenance  fees.  That  is.  the  filing 
fees  required  by  35  U.S.C.  41(al  (1H4) 
and  §  1.16  for  an  application  do  not 
cover  the  Office's  fiill  costs  of 
examining  that  application  pursuant  to 
35  U.S.C  131  and  132.  Therefore,  the 
argument  that  first  action  final  practice 
is  inherently  unfair  in  view  of  the  filing 
fees  paid  by  the  applicant  fails  to 
appreciate  the  current  patent  fee 
structure. 

Due  to  the  overwhelming  opposition 
to  the  proposed  changes  to  §  1.116  to 
simplify  after  final  practice,  the 
proposed  change  to  $  1.113  to  eliminate 
first  action  final  practice  and  the 
proposed  changes  to  §  1.116  to  simplify 
after  final  practice  are  not  adopted  in 
this  Final  Rule.  The  Office  will  give 
further  consideration  to  the  elimination 
of  first  action  final  practice. 

Comment  48:  One  comment  suggested 
that  S 1113  should  be  clarified  to  reflect 
the  intent  of  the  rule  change  that  a  first 
action  final  rejection  not  issue  in  a 
continuation  application. 

Response:  The  proposed  change  to 
§  1.113  to  prohibit  a  first  action  final 
rejection  is  not  being  adopted. 

SecUon  l.lis 

Section  1.115  has  been  removed  and 
reserved,  nther  than  amended  to 
contain  the  material  of  former  §§1.117 
through  1.118,  1.123  and  1.124.  The 
subject  matter  proposed  to  be  included 
in  §  1.115  has  been  transferred  to 
S  1.121.  The  change  does  not  constitute 
a  change  in  substance:  the  material  of 
the  deleted  sections  has  simply  been 
raananged  and  edited  for  clarity  and 
contextiial  purposes  in  §  1.121.  The 
reference  in  §  1.115(b)(2)  relating  to  the 
rejection  of  claims  containing  new 
matter  has  not  been  retained  in  §  1.121 
as  unnecessary. 

Comment  49:  One  comment 
recognizing  that  the  subject  matter  of 
§1.118  is  transferred  to  §1.115  (now 
S  1.121)  noted  that  the  particular 
material  of  the  second  and  third 
sentences  of  paragraph  (a)  of  §  1.118(a) 
was  not  so  transfnred  and  should  be. 

Response:  While  the  aaaot  language  of 
the  second  and  third  seBtaiGW  of 
paiapaph  (a)  of  §  1.1 18  was  not 
tranaiBned  to  1.121  (§  1.115  as 
originally  proposed),  the  concept  is 


retained  in  §  1.121.  paragraphs  (aK6). 
(bK5),  and  (cXl).  in  condensed  form. 

Comment  50:  One  comment  objected 
to  the  requirement  of  paragraph  (d)  of 
§1.115  (now  §1.121)  where  a  disclosiue 
must  be  amended  to  secure 
correspondence  between  the  claims,  the 
specification  and  the  drawings.  Forcing 
the  specification  to  parrot  the  language 
of  new  claims,  where  only  new  claims 
originally  use  a  term  not  found  in  the 
original  disclosure  and  in  the  original 
claims,  is  said  to  impose  an  undue 
burden  on  applicant  and  jeopardize  the 
validity  of  all  the  claims  if  the  new  term 
is  found  to  be  new  matter. 

Response:  The  comment  does  not 
explain  why  a  specification  containing 
a  later  added  expression  subsequently 
found  to  contain  new  matter  will 
adversely  a£fect  claims  that  do  not 
contain  that  expression,  particularly  if  a 
portion  of  the  specification  is  retained 
that  provides  support  for  claims  not 
containing  that  expression. 
Additionally,  the  requirement  being 
criticized  is  not  a  new  requirement  but 
was  material  transferred  from  §  1.117. 
However,  the  comment  was  adopted  in- 
part  in  that  §  1.121,  paragraphs  (a)(5) 
and  (bH4),  require  only  "substantial 
correspondence"  between  the  claims, 
the  remainder  of  the  specification,  and 
the  drawiiigs. 

Comment  51:  One  comment  suggested 
that  the  term  "sketch"  in  paragraph  (e) 
of  §  1.115  (now  §  1.121)  be  broadened  to 
"drawing.'* 

Response:  Sections  1.121(aK3Hii)  and 
1.121(b)(3)(ii)  recite  sketch,  which  has 
been  interpreted  by  the  Office  to  include 
a  copy.  The  use  of  sketch  is  seen  to  be 
the  broader  term  in  allowing  a 
handwritten  alteration  of  a  copy  of  the 
previously  submitted  drawing  to  be 
done  without  the  need  for  a  color  copy 
being  obtained. 

Comment  52:  One  comment  suggested 
that  paragraph  (f)  of  §  1.115  (now 
§  1.121).  requiring  no  interlineations  to 
appear  in  a  clause  as  finally  presented, 
is  inconsistent  with  the  requirements  of 
§  1.121  requiring  brackets  and 
underlining  of  the  subject  matter 
deleted  and  added. 

Response:  The  comment  was  adopted 
by  clarifyii.^  §  1.121(aKiii)  as  adopted 
by  reciting  th  <t  the  interlineation 
prohibition  relates  to  previous 
amendments  being  depicted  in  a 
subsequent  amendment,  and  to  limit  its 
applicability  to  applications  other  than 
reissue  applications  (thereby  also 
excluding  reexamination  proceedings) 
in  that  all  chanoas  from  the  patent  are 
required  to  be  shown  in  reissue 
applications  and  reexamination 
prooaadings. 
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Section  1.118 

Section  1.116  is  amended  by  adding 
the  phrase  "or  appeal"  to  its  heading. 
This  change  clarifies  the  current 
practice  that  paragraphs  (b)  and  (c) 
apply  to  amendments  filed  after  an 
appro) ,  regardless  of  whether  the 
application  was  subject  to  a  final 
rejection  prior  to  the  appeal. 

Section  1.116(a)  is  also  amended  for 
clarity  to  limit  amendments  after  a  final 
rejection  or  othra  final  action  (§  1.113) 
to  those  amendments  cancelling  rlainnf 
or  complying  with  any  requirement  of 
form  set  forth  in  a  previous  Office 
action,  and  replaces  the  phrase  "any 
proceedings  relative  thereto"  with  "any 
related  proceedings"  for  clarity.  The 
amendment  does  not  represent  a  change 
in  practice  under  §  1.116(a)  as  was 
originally  proposed,  but  merely  a 
clarification  of  when  an  applicant  is 
entitied  to  entry  of  an  amendment  under 
§  1.116(a). 

Comment  53:  Almost  every  comment 
relating  to  the  proposed  change  to 
§  1.116  to  limit  entry  of  amendments 
after  a  final  Office  action  based  on 
simplification  of  issues  for  appeal 
opposed  the  change.  The  various 
rationales  included:  (1)  A  liberal 
practice  by  examiners  in  entering 
amendments  after  final  rejection  based 
on  a  willingness  to  engage  in  significant 
negotiations  after  final  rejection;  (2)  an 
increased  biuden  on  the  Board  of  Patent 
Appeals  and  Interferences  (Board);  (3)  a 
loss  of  potential  patent  term  under  35 
U.S.C.  154  if  refiling  an  application  was 
routinely  required;  (4)  a  loss  of  clarity 
by  applicant  and  the  examiner  of  the 
issues  involved,  in  that  it  is  frequently 
only  after  the  second  action  that  the 
issues  become  clarified,  particularly  as 
counsel  are  not  aware  of  the  art  that  may 
'  actually  be  applied  against  the  claims 
and  therefore  do  not  submit  claims  that 
can  read  over  such  art;  (5)  to  the  extent 
the  need  to  enter  amendments  causes 
refiling  of  an  application,  greater 
resources  from  die  Office  are  required  as 
opposed  to  simply  entering  the 
amendment  in  the  prior  application;  (6) 
there  will  be  an  increase  in  the  requests 
for  interviews  after  first  action;  (7)  the 
change  represents  encouragement  for 
examiners  to  cut  down  on  papers 
ent«ed  particularly  in  view  of  the 
crediting  system;  and  (8)  the  propoaal  is 
not  helpful  to  applicant  and  is  oidy  a 
revenue  generator. 

Several  alternative  suggestions  were 
made  including:  (1)  A  fiae  to  have 
amendments  after  final  entered  as  a 
matter  of  right;  (2)  discretion  for 
examiners  to  enter  any  amendment 
should  be  explicitiy  stated  in  the  rule; 
(3)  consider  substantive  amendments  if 


\ 


submitted  at  least  one  month  in  advance 
of  the  end  of  the  reply  period;  (4) 
eliminate  applicant's  concern  for 
expedited  huidling  of  §  1.1 16 
amendments  by  having  a  new  {>eriod  for 
appealing  or  refiling;  (5)  entry  of 
amendment  to  solely  correct  rejections 
under  35  U.S.C.  112. 1 2,  should  be 
permitted;  (Bffirst  after  final  submission 
permitted  entry  under  simplification  of 
issues  standard  and  any  subsequent 
submission  would  only  be  permitted 
under  standard  as  proposed  without 
simplification  of  issues  available;  (7) 
merging  of  a  dependent  claim  into  an 
independent  claim  ou^t  to  be 
explicitiy  permitted  as  a  matter  of  right; 
(8)  provide  a  standard  of  entry 
dependent  upon  good  and  sufficient 
reason  as  to  why  the  amendment  after 
final  was  not  made  earlier.  (9)  permit 
consideration  of  the  amendment  for 
allowable  subject  matter  to  save 
applicant  cost  of  refiling  for  such 
determination;  and  (10)  change  should 
be  linked  with  a  prohibition  on 
applying  a  new  reference  in  a  final 
rejection. 

Response:  In  view  of  the  issues  raised 
and  the  altenuitive  suggestions 
presented,  it  has  been  determined  that 
fiulher  study  is  required.  The  comments 
have  been  adopted  solely  to  the  extent 
that  the  proposed  change  to  delete 
simplification  of  issues  for  purpose  of 
appeal,  as  a  basis  for  entry  of  an 
amendment  after  final  rejection,  will  not 
be  implemented  at  this  time. 

Section  1.117 

Section  1.117  is  removed  and 
reserved  as  the  subject  matter  was 
transferred  to  §  1.121. 

No  comments  nvere  received  regarding 
the  proposed  change  to  §  1.117. 

Section  1.118 

Section  1.118  is  removed  and 
reserved  and  its  subject  matter 
transferred  to  §  1.121. 

See  first  conunent  related  to  §  1.115.   - 

Section  1.119 

Section  1.119  is  removed  and 
reserved  as  duplicative  of  the  provisions 
of§§l.lll  and  1.121. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.119. 

Section  1.121 

Section  1.121.  paragraphs  (a)  through 
(f),  are  replaced  with  paragraphs  (a) 
through  (c),  which  separately  treat 
amendments  in  non-reissue 
nonprovisional  applications  (paragraph 
(a)),  amendments  in  reissue  applications 
(paragraph  (b)),  and  amendments  in 
reexaniination  proceedings  (paragraph 
(c)).  The  intent  of  the  dumges  is  to 


retain  amendment  practice  in  regard  to 
non-reissue  applications  prior  to  the 
changes  proposed  in  the  Notice  of 
Proposed  Rulemaking  and  to  make  final 
the  changes  in  amendment  practice  in 
regard  to  reissue  applications  proposed 
in  the  Notice  of  Proposed  Rulemaking, 
except  for  reqiiiring  copies  of  all  claims 
as  of  the  date  of  submission  of  an 
amendment  and  a  constructive 
cancellation  in  thev  abseixx. 
Additionally,  while  retaining  the 
previous  amendment  practice  in  non- 
reissue  applications,  the  regulations 
have  been  clarified  by  deletion  of 
§§  1.115. 1.117  throi^h  1.118, 1.123, 
and  1.124  and  placement  of  subject 
matter  thereof  in  §  1.121. 

Comment  54:  Most  comments 
received  on  the  proposed  change  in 
amendment  practice  as  it  relates  to  non- 
reissue  applications  to  bring  it  into  line 
with  reissue  and  reexamination 
amendment  practices  were  very 
negative.  In  particular,  the  proposed 
changes  to  present  a  complete  copy  of 
the  claims  when  any  amendment  to  the 
claims  is  made,  and  to  hold  a 
constructive  cancellation  for  any  claim 
copy  not  presented  were  alarming. 
However,  similar  conunents  were  not 
received  in  regard  to  the  proposed 
changes  to  bring  reissue  and 
reexamination  practice  closer  together. 

Response:  The  conunents  were 
adopted  in  that  the  proposed  changes, 
other  than  clarifications  of  ctirrent 
practice,  will  not  be  implemented  now 
and  further  study  will  be  undertaken  to 
include  suggestions  presented  in  regard 
to  this  rule. 

Comment  55:  Seven!  comments 
ofiiered  suggestions  and  requested 
clarifications:  (1)  Whether  this  was  an 
attempt  to  push  the  practice  closer  to 
PCT  where  substitute  pages  are  used;  (2) 
use  of  different  markings  such  as 
strikeouts  of  word  processors;  (3)  only 
require  complete  copy  of  claims  at 
issue;  (4)  only  have  a  status  listing  of  all 
claims  not  complete  copy  with  each 
response;  (5)  continuations  or  divisions 
should  be  filed  showing  markups;  (6) 
require  only  that  new  claims  pages  be 
substituted;  (7)  objection  to  the 
submission  of  a  separate  complete  set  of 
claims  in  addition  to  the  amendments 
being  made;  (8)  some  instances  separate 
set  may  be  appropriate  and  not  too 
much  of  a  burden:  and  (9)  there  should 
be  exception,  liberal  reinstatement,  or 
rebuttable  presiunption  for  constructive 
cancellation  if  clerical  omission. 

Response:  Paragraphs  (a)  and  (b)  of 
§1.121  each  separately  treat  amendment 
of  the  specification  (paragraphs  (a)(1) 
and  (bKl)),  and  of  the  chdms 
(paragraphs  (aX2)  and  (b)(2)).  In 
conparing  amendment  practice  to  the 


specification  for  non-reissue  and  reissue 
applications,  all  amendments  in  the 
reissue  application  are  to  be  made 
relative  to  (i.e..  vis-a-vis)  the 
specification  (including  the  claims)  and 
drawings  of  the  original  patent  as  of  the 
date  of  the  filing  of  the  reissue 
application.  Changes  are  shown  using 
underlining  and  bracketing  relative  to 
the  patent  specification.  In  addition,  the 
entire  paragraph  of  disclosure  with  the 
changes  and  the  entire  claim  with  the 
changes  must  be  presented,  in  malrii^ 
the  amendment  On  the  other  hand, 
amendments  in  a  non-reissue 
application  are  to  be  made  relative  to 
prior  amendments  (with  underlining 
and  bracketing  in  a  reproduced  claim 
reflecting  changes  made  relative  to  the 
prior  amendment),  and  insertions  and 
deletioiu  can  be  made  without 
reproducing  the  entire  paragraph  of 
disclosure  or  the  entire  claim.  Further 
(for  a  non-reissue  applicadon).  in 
amending  the  text  of  the  disclosure 
other  than  the  claims,  changes  are  not 
shown  by  underlining  and  bracketing, 
even  where  a  paragraph  of  disclosure  is 
reproduced. 

Paragraph  (a)  of  §  1.121  relates  to 
amendments  in  non-provisional 
applications,  other  than  reissue 
applications,  and  retains  a  reference  to 
§  1.52.  Paragraph  (a)(1)  relates  to  the 
maimer  of  making  amendments  in  the 
specification,  other  than  in  the  claims. 
Paragraph  (aMl)(i)  requires  the  precise 
point  in  the  specification  to  be  indicated 
where  an  addition  is  to  be  inserted. 
Paragraph  (a)(l)(ii)  requires  the  precise 
point  in  the  specification  to  be  indicated 
where  a  deletion  is  to  be  made.  This 
should  be  compared  to  addition  or 
cancellation  of  material  from  the  patent 
specification  in  a  reissue  application 
(paragraph  (b)(l)(ii))  or  in  a 
reexamination  proceeding 
(§  1.530(d)(l){ii),  e.g..  by  way  of  a  copy 
of  the  rewritten  material).  An 
amendment  containing  deletions  mixed 
with  additions  will  be  treated  according 
to  both  paragraphs  (a)(l)(i)  and  (a)(l)(ii). 
Amendments  to  the  specification, 
additions  or  deletions,  do  not  require 
markings,  only  identification  of  an 
insertion  point.  However,  where  the 
changes  made  are  not  readily  apparent 
the  applicant  may  be  requested  by  the 
examiner  to  provide  an  explanation  of 
the  changes  or  a  marked  up  copy 
showing  the  changes  made.  Paragraph 
(a)(lKiii)  provides  that  to  reinstate 
matter  previously  deleted  it  must  be 
reinstated  by  a  new  amendment 
inserting  the  matter. 
.    Paragraph  (a)(2)  of  §  1 . 1 2 1  relates  to 
the  maiuier  of  maHpg  amendments  in 
the  claims  of  a  non-reissue  application^ 
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Paragraph  (aHZ)(i)  permits 
amendment  by  instructions  to  the  Office 
for  a  deletion,  paragraph  (aK2MiKA).  or 
for  an  addition  limited  to  five  words  in 
any  one  claim,  paragraph  (aX2XiXB). 
Tlw  ability  to  provide  directions  to  the 
Office  for  the  handwritten  deletion  of 
five  words  or  less  for  each  claim  does 
not  encompass  deletion  of  equations, 
charts  or  othOT  non-word  material. 
I>aragraph  (a)(2Kii)  sets  forth  that  a 
claim  may  be  amended  by  a  direction  to 
cancel  the  claim,  or  by  rewriting  the 
claim  with  markings  showing  material 
to  be  added  and  deleted.  Additionally, 
previously  rewritten  claims  are  required 
to  be  so  marked  and  not  to  have 
intariineations  showing  amendment(s) 
pravkMS  to  the  one  currently  being 
submitted. 

Pawgmih  (aKal  of  §  1.121  darifiaa 
that  aaMBdments  to  the  origiiial 
application  drawings  for  non-reissue 
applications  are  not  permitted  and  are 
to  be  made  by  way  of  a  substitute  sheet 
for  each  original  drawing  sheet  that  is  to 
ba  aiModed.  The  paragraph  contains 
material  from  cancelleNd  §1.115. 

Para^aph  (aK4)  of  §  1.121  requires 
that  any  amendment  presented  in  a 
substitute  specification  must  be 
presented  under  the  provision  of  this 
section  eidiar  prior  to  or  concurrent 
with  the  sufaniaaion  of  the  substitute 
specification.  The  paragraph  contains 
malarial  from  cancelled  §1.115. 

Pvagraph  (a)(5)  of  §1.121  requires 
amendment  of  the  disclosure  in  certain 
situations  (i.e..  to  correct  inaccuracies  of 
daacription  and  definition)  and  to 
secure  substantial  correspondence.  The 
paragraph  contains  material  from 
cancelled  §  1.117.  The  previous 
requirement  for  "correspondence"  has 
been  modified  by  use  of  "substantial 
correspondence."  See  comments  to 
§1.115. 

Paragraph  (aK6)  prohibits  the 
introduction  of  new  matter  into  the 
diacloauTe  of  a  oon-reissue.  non- 
pro\  ".ional  application. 

Paragraph  (b)  of  §  1.121  appliea  to 
amaadments  in  reissue  applications. 
hiapaphlbMl)  of  §1.121  relates  to  the 
manner  of  "t^Hng  amendments  to  the 
qwcification.  other  than  in  the  claims, 
in  niaaue  applications.  Paragraph 
(bKlHi)  requires  that  amendments 
including  deletions  be  made  by 
submission  of  a  copy  of  one  or  more 
newly  added  or  rewritten  paragraphs 
with  markings,  except  that  an  entire 
'  be  dMalad  by  a 
l  the  paragraph 
ttion  of  the  text  of  the 
paragraph.  Parapaph  (bKlKii)  raquiies 
indicatioa  of  the  precise  point  in  the 
specification  wh«e  the  paragraph 
which  is  bung  aaeoded  is  located 


When  a  change  in  one  sentence, 
paragraph  or  page  results  in  only  format 
changes  to  other  pages  [e.g.,  shifting  of 
non-amended  text  to  subsequent  pages) 
not  otherwise  being  amended,  such 
format    hangaa  are  not  to  be  submitted. 
Compare  to  amendments  to  the 
specification,  other  than  in  the  claims. 
of  non-reissue  applications  wherein 
deletions  are  permitted,  paragraph 
(aHlHii)  of  this  section.  Paragraph 
(b)(lKiii)  defines  the  marking  set  forth 
in  paragraph  (b)(lKii)  of  this  section. 
Proposed  paragraph  (b)(lKiii),  relating 
to  a  requirement  for  submission  of  all 
amendments  be  presented  when  any 
amendment  to  the  specification  is  made, 
was  not  implemented. 

Paragraph  (b)(2)  of  §  1.121  relates  to 
the  manner  of  making  amendments  to 
the  claims.in  reissue  applications. 
Paragraph  (bK2Ki)(A)  of  §  1.121  requires 
the  entire  text  of  each  patent  claim  that 
is  being  amended  by  the  current 
amendment  and  of  each  claim  being 
added  by  the  current  amendment. 
Requests  that  the  Office  hand-enter 
changes  of  five  or  less  words,  former 
§  1.121(cM2).  will  no  longer  be 
permitted.  Pending  claims,  whether 
previously  amended  or  not.  that  are  not 
being  amended  by  the  current 
amendment  are  not  to  be  resubmitted. 
This  procedure  is  different  from 
Sl.l21(aM2)(iKB),  which  permits 
requests  that  the  Office  hand-enter 
changes  of  five  or  less  words  in  a  non- 
reissue  application.  Additionally, 
provision  is  made  for  the  cancellation  of 
a  patent  claim  by  a  direction  to  cancel 
without  the  need  for  marking  by 
brackets.  Paragraph  (bK2)(i)(B)  requires 
that  patent  clainu  not  be  renumbered. 
Paragraph  (bK2KiKC)  identifies  the  type 
of  marking  required  by  paragraph 
{b)(2)(j)(A),  single  underlining  for  added 
material  and  single  brackets  for  frmtwrial 
deleted. 

Paragraph  (bK2Hii)  of  §  1.121  requires 
that  each  anftendment  submission  set 
forth  the  status  [i.e..  pending  or 
cancelled)  of  all  patent  claims  and  all 
added  claims  as  of  the  date  of  the 
submission,  as  not  all  claims  (non- 
amended  claims)  are  to  be  presented 
with  each  submission,  paragraph 
(bX2Xiv).  The  absence  of  submission  of 
the  claim  status  wrould  result  in  an 
incomplete  reply  (§  1.135(c)). 

Paragraph  (b)(2Xiii)  of  §  1.121  requires 
that  each  claim  amendment  be 
accompanied  by  an  explanation  of  the 
support  in  the  disdosure  of  the  patmit 
for  the  amendment.  The  absence  of  an 
explanation  would  result  in  an 
ino(Hnplete  reply  (§  1.135(c)). 

Coiiuner>r  56:  One  comment  requested 
that  the  Office  clarify  how  an  applicant 
would  satisfy  this  requirament  when  the 


amendment  involves  a  simple  editorial 
change,  or  when  the  amendment  uses 
terms  that  find  no  explicit  support  in 
the  patent. 

Response:  When  it  is  clear  that  the 
amendment  simply  involves  an  editorial 
change  and  does  not  add  material  for 
which  support  in  the  disclosure  is 
required,  the  reply  may  simply  explain 
that  the  amendment  i«  merely  making 
an  editorial  change.  When  the 
amendment  uses  terms  that  find  no 
explicit  support  in  the  specification,  the 
reply  must  set  forth  where  the 
specification  provides,  at  least 
implicitly,  support  for  the  amendment 
as  required  by  35  U.S.C.  112,  ^  1.  In 
addition,  an  amendment  to  the 
specification  to  secure  correspondenoe 
between  the  specification  and  the 
claims  will  also  be  required.  See 
§  1.75(dXl)  and  MPEP  608.01  (o). 
Obviously,  an  amendment  that  does  not 
find  either  explicit  or  at  least  implicit 
support  in  the  specification  as  required 
by  35  U.S.C.  112, 1 1,  is  not  permitted. 
See  35  U.S.C.  2SM  1.  (last  sentence). 

Proposed  paragraphs  (bX2)  (iv)  aiul  (v) 
of  this  section,  relating  to  a  requirement 
for  presentation  of  all  amendments  as  of 
the  date  any  amendment  to  the  claims 
is  made,  and  to  the  treatment  of  the 
iiilure  to  submit  a  copy  of  any  added 
claim  as  a  direction  to  cancel  that  claim, 
were  not  implemented. 

Paragraph  (b)(3)  of  §1.121  clarifies 
that  amendments  to  the  patent  drawings 
are  not  permitted  and  tlut  any  change 
must  be  by  way  of  a  new  sheet  of 
dratvings  with  the  amended  figures 
being  identified  as  "amended"  and  writh 
added  figures  identified  as  "new"  for 
each  sheet  that  has  changed.  The 
paragraph  contains  material  from 
cancelled  §1.115. 

Paragraph  (bX4)  of  §  1.121.  added  in 
view  of  the  deletion  of  §1.115 
paragraph  (d),  requires  amendment  of 
the  disclosure  in  certain  situations  [iji.. 
to  correct  inaccuracies  of  description 
and  definition)  and  to  secure  substantial 
correspondence  between  the  claims,  the 
reaoainder  of  the  specification,  and  the 
drawings.  The  previous  requirement  for 
"correspondence"  has  been  modified  by 
use  of  "substantial  correspondence." 
See  comments  to  §  1.115. 

Paragraph  (bX5)  of  §  1.121,  containing 
material  transferred  from  proposed 
paragraph  (bX2Xvi)  (now  deleted), 
clarifies  that:  (1)  No  reissue  patent  will 
be  granted  enlarging  the  scope  of  the 
daima  unless  applied  for  within  t«vo 
years  from  the  grant  of  the  original 
patent  (additional  broadening  outside 
the  two-year  limit  is  appropriate  as  long 
as  some  broadening  occurred  within  the 
two-year  period,  In  re  Doil,  419  F.2d 
925. 164  USPQ  218  {jCCPA  1970));  and 
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(2)  no  amendment  may  introduce  new 
matter  or  be  made  in  an  expired  patent. 

Paragraph  (b)(6)  of  §  1.121  has  been 
added  to  clarify  that  all  amendments 
must  be  made  relative  to  (i.e.,  vis-d-vis) 
the  specification  (including  the  claims) 
and  drawings  of  the  original  patent  as  of 
the  date  of  the  filing  of  the  reissue 
application.  If  there  was  a  prior  change 
to  the  patent  (made  via  a  prior 
reexamination  certificate,  reissue  of  the 
patent,  certificate  of  correction,  etc.),  the 
first  amendment  must  be  made  relative 
to  the  patent  sp>ecification  as  changed  by 
the  prior  proceeding  or  other 
mechanism  for  changing  the  patent  In 
addition,  all  amendments  subsequent  to 
the  first  amendment  must  be  made 
relative  to  the  ptatent  specification  in 
effect  as  of  the  date  of  the  filing  of  the 
reissue  application,  and  not  relative  to 
the  prior  amendment 

Paragraph  (c)  of  §  1.121  clarifies  that 
amendiments  in  reexamination 
proceedings  are  to  be  made  in 
accordance  with  §  1.530(d). 

Section  1.121  as  applied  to  reissue 
applications  does  not  provide  for 
replacement  pages  whereby  a  new  page 
would  be  physically  substituted  for  a 
currently  existing  page. 

However,  an  applicant  can  direct  that 

a  page  or  pages  ("Page(s) ")  be 

cancelled  and  that  updated  materials  be 
inserted  in  its  place. 

The  wide  availability  of  word 
processing  should  enable  applicants  to 
more  easily  submit  updated  material 
providing  greater  acciiracy  and  thereby 
eliminating  the  need  for  the  Office  to 
hand-enter  amendments.  To  that  end, 
§  1 . 1 25  is  amended  to  reflect  current 
practice  that  a  substitute  specification 
may  be  submitted  in  an  application, 
other  than  a  reissue  application,  at  any 
point  up  to  payment  of  the  issue  fee  as 
a  matter  of  right,  provided  that  such 
substitute  specification  is  submitted  in 
compliance  with  the  requirements  set 
forth  in  §1.125. 

Section  1.122 

Section  1.122  is  removed  and 
reserved  as  repreaenting  internal  Office 
instruction. 

See  comments  related  to  S  1.101. 

Section  1.123 

Section  1.123  is  removed  and 
reserved  and  its  subfect  matter 
transferred  to  §  1.121  for  better  context 

No  comments  were  received  regarding 
the  propoaed  change  to  §  1.123. 

Section  1.124 

Section  1.124  is  removed  and 
reserved  and  its  subject  matter 
transferred  to  S  1.121  for  better  context 


No  comments  were  received  regarding 
the  proposed  change  to  §  1.124. 

Section  1.125 

Section  1.125  is  amended  by  addition 
of  paragraphs  (a)  through  (d).  Section 
1.125(a)  retains  the  current  practice  that 
a  substitute  specification  may  be 
required  by  the  examiner  and  has  been 
clarified  to  note  that  if  the  legibility  of 
the  application  papers  shall  render  it 
difficijt  to  consider  the  application,  the 
Office  may  reqiiire  a  substitute 
specification. 

Section  1.125  is  amended  in  view  of 
the  continued  prosecution  application 
under  §  1.53(d),  to  reflect  the  current 
liberalized  practice  as  set  forth  in  MPEP 
608.01(q),  and  to  delete  the  verification 
requirement  for  the  no  new  matter 
statement  See  comments  to  §  1.4(d). 

Section  1.125(b)  specifically  provides 
for  the  filing  of  a  substitute 
specification,  excluding  the  claims,  at 
any  point  up  to  payment  of  the  issue 
iiee,  if  it  is  accompanied  by;  (1)  A 
statement  that  the  substitute 
specification  includes  no  new  matter; 
and  (2)  a  marked-up  copy  of  the 
substitute  specification  showing  the 
matter  being  added  to  and  the  mattu 
being  deleted  frxim  the  specification  of 
record  {i.e.,  the  specification  to  be 
replaced  by  the  substitute  specification). 
While  §  1.125(bX2)  requires  the  marked- 
up  copy  show  the  additions  and 
deletions,  it  does  not  require  that  such 
additions  and  deletions  be  shown  by 
underlining  and  bracketing.  Rather,  it 
permits  the  use  of  other  indicia  (e.^ .. 
redlinihg  and  strikeouts)  to  show 
additions  and  deletions  so  that  the 
dociunent-compare  feat\ire  of 
conventional  word-processing  programs 
can  be  used  to  produce  the  marited-up 
substitute  specification. 

Section  1.125(b),  as  proposed,  would 
have  required  that  a  substitute 
specification  contain  only  changes  that 
were  previously  or  ccmcurrently 
submitted  by  an  amendment  under 
§  1.121.  The  Office,  however,  is  not 
adopting  this  proposal.  Creating  a  copy 
of  the  substitute  specification  showing 
the  additions  and  deletions  is  relatively 
easy  using  the  document-compare 
fieature  of  a  conventional  word- 
processing  program,  when  compared  to 
the  burden  of  preparing  an  amendment 
under  §  1.121(aXl)  showing  numerous 
changes  to  a  specification.  Thus,  the 
Office  is  adopting  the  requirement 
currently  set  forth  in  MPEP  608.01(q)  for 
a  marked-up  copy  of  the  substitute 
specification  showing  the  additions  and 
deletions. 

Comment  57:  One  comment  stated 
that  it  is  not  clear  exactly  what  is  to  ba 
submitted  with  the  substitute 


specification  under  paragraph  (bX2)  of 
this  section  even  though  paragraph  (c) 
requires  it  to  be  in  clean  form  without 
markings. 

Response:  Section  1.125  requires  an 
applicant  filing  a  substitute 
specification  to  submit:  (1)  the 
substitute  specification  in  clean  form 
without  markings  (§  1.125(c)):  (2)  a 
marked-up  copy  showing  the  additions 
and  deletions  relative  to  the 
specification  it  is  replacing 
($  1.125(b)(2)):  and  (3)  a  sUtement  that 
the  substitute  specification  includes  no 
new  matter  (§  1.125(bKl)). 

Section  1.125(c)  is  amended  to  clarify 
that  a  substitute  specification  is  to  be 
submitted  without  markings  as  to 
amended  material. 

Section  1.125(d)  does  not  permit  a 
substitute  specification  in  reissue  or 
reexamination  proceedings  as  mrtringy 
for  changes  from  the  patent  an  raquirad 
therein. 

Section  1.126 

Section  1.126  is  amended  to  delete 
the  phrase  ",  except  when  presented  in 
accordance  with  §  1.121(b)"  fat 
consistency  with  the  change  to  §  1.121. 

No  comments  were  received  regarding 
§1.126. 

Section  1.133 

Section  1.133(b)  is  amended  by 
replacement  of  "response"  with  "reply" 
in  accordance  with  the  change  to 
§1.111. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.133. 

Section  1.134 

Section  1.134  is  amended  by 
replacement  of  "response"  with  "reply" 
in  accordance  with  the  change  to 
§1.111. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.134. 

Sectitm  1.135 

Section  1.135  paragraphs  (a)  and  (c) 
are  amended  by  replacement  of 
"response"  with  "reply"  in  > 
with  the  change  to  §  1.111.  S^Cticm 
1.135(b)  is  am«ided  to  clarify  diat  the 
admission  of  or  refusal  to  admit  any 
amendment  after  final  rejection,  and  not 
just  an  amendment  not  responsive  to  the 
last  Office  action,  shall  not  operate  to 
save  the  application  from  abandonment 

Section  1.135(c)  is  amended  to 
provide  that  a  new  "time  period"  under 
§  1.134  may  be  givoi  if  a  reply  to  a  non- 
final  Office  action  is  substantially 
complete  but  consideration  of  some 
matter  or  compliance  with  some 
requirement  has  been  inadvertently 
omitted.  This  replaces  the  practice  in 
which  an  applicant  may  be  given  an 
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opportunity  to  supply  the  omission 
through  the  setting  of  a  "time  limit"  of 
one  month  that  is  not  extendable.  Under 
§  1.135(c)  as  adopted,  a  one-month 
shortened  statutory  time  period  will 
generally  be  set  enabling  an  applicant  to 
petition  for  extensions  of  time  under 
§  1.136(a).  Where  35  U.S.C.  133  requires 
a  period  longer  than  one  month  (i.e.. 
actions  mailed  in  the  month  of 
February),  a  shortened  statutory  period 
of  30  days  will  be  set. 

The  setting  of  a  time  period  for  reply 
under  §  1.134  (rather  than  a  time  limit) 
results  in  the  date  of  abandonment 
(when  no  further  reply  is  filed)  being 
the  expiration  of  the  new  time  period 
rather  than  the  date  of  expiration  of  the 
period  of  reply  set  in  the  original  Office 
action  for  which  an  incomplete  reply 
was  filed.  Thus,  the  amendment  to 
§  1.135(c)  pwrmits  the  filing  of  a 
continuing  application  as  an  alternative 
to  completing  the  reply,  whereas  the 
previous  practice  required  an  applicant 
to  complete  the  reply  that  was  held  to 
be  incomplete  or  else  the  application 
was  held  to  be  abandoned  (retroactively) 
as  of  the  expiration  of  the  original 
period  for  reply.  Thus,  applicants  had  to 
file  an  unnecessary  reply  to  preserve 
pendency  where  their  only  intent  was  to 
file  a  continuing  application.  Section 
1.135(c),  as  amended,  sets  forth  a  new 
period  within  which  a  continuing 
application  can  be  filed,  without  the 
applicant  having  to  supply  the  omission 
in  the  prior  application  to  preserve 
pendency.  In  addition,  applicant  may 
file  any  other  reply  as  may  be 
appropriate  tmder  §  1.111.  regardless  of 
whether  a  continuing  application  is 
filed. 

Comment  58:  Two  comments  objected 
to  the  change  on  the  basis  that  it  is 
subject  to  intentional  misuse.  It  is 
argued  that  it  encourages  an  applicant  to 
send  in  piecemeal  replies  and  permits 
use  of  the  time  period  as  a  subterfuge  for 
extending  prosecution  as  §  1.135(c)  does 
not  specify  how  many  times  an 
incomplete  reply  can  be  given. 

R^gponse:  35  U.S.C.  154  as  amended 
by  Pub.  L.  403-465  should  provide  the 
necessary  incentive  for  applicants  to 
prosecute  an  application  without  undue 
delay.  Additionally,  the  examiner  can 
determine  that  the  failure  to  provide  a 
complete  reply  was  not  "inadvertent" 
(especially  where  an  applicant  was 
previously  notified  of  the  deficiencies  in 
the  reply),  and  not  set  a  period  under 
§  1.135(c). 

Comment  59:  One  comment  suggested 
amending  §  1.135(c)  from  "may"  to    , 
"shall"  so  that  on  examiner  must 
provide  an  opportunity  to  an  applicant 
to  complete  a  reply,  and  that  §  1.135(c) 
should  not  be  limited  to  replies  to  non- 


final  Office  actions  so  that  if  an 
application  is  in  condition  for 
allowance  except  for  an  inadvertent 
omission  it  would  be  beneficial  for  all 
parties  to  provide  the  same  benefit  as  for 
non- final  actions. 

Response:  The  term  "may"  is  used 
rather  than  "shall"  to  encourage 
applicants  to  provide  a  complete  reply, 
in  that  an  applicant  providing  an 
incomplete  reply  cannot  be  certain  of 
being  provided  with  an  additional  time 
period  to  prosecute  the  application. 

Section  1.113(a)  providra  that  the 
only  reply  to  a  final  Office  action 
effective  to  avoid  abandonment  of  an 
application  is:  (1)  on  amendment  under 
§  1.1 16  that  prima  facie  places  the 
application  in  condition  for  allowance; 
or  (2)  a  notice  of  appeal  (and  appeal  fee) 
under  §  1.191.  Thus,  the  only  reply 
under  §  1.113(a)  that  will  ensure  that 
abandonment  of  the  application  will  be 
avoided  is:  (1)  an  amendment  under 
§  1.116  that  cancels  all  of  the  rejected 
claims:  or  (2)  a  notice  of  appeal  (and 
appeal  fae)  under  §  1.191  (§  1.113(a)). 
That  is,  an  applicant  filing  a  proposed 
amendment  under  §  1.116  or  argiunents 
in  reply  to  a  final  Office  action  has  no 
assurance  that  such  reply  wiU 
necessaiily  result  in  allowance  of  the 
application.  Given  the  limited  nature  of 
the  replies  under  §  1.113  to  a  final 
Office  action,  it  is  not  appropriate  to 
provide  a  time  period  under  §  1.135(c) 
to  complete  a  reply  to  a  final  Office 
action. 

Section  1.135(c)  is  also  amended  to 
remove  an  uiuiecessary  reference  to 
consideration  of  the  question  of 
abandonment  and  to  clarify  that  the 
reply  for  which  applicant  may  be  given 
a  new  time  period  to  reply  to  must  be 
a  "non-final"  Office  action. 

Section  1.136 

■  Section  1.136(a)(1)  is  amended  to 
recite  the  availability  of  a  maximum  of 
five  rather  than  four  months  as  an 
extension  of  time,  subject  to  any 
maximum  period  for  reply  set  by 
statute.  For  example,  when  a  one-month 
or  30-day  period  is  set  for  reply  to  a 
restriction  raquiranent  or  for 
completing  a  reply  under  §  1.135(c),  that 
period  may  be  extended  up  to  the  six- 
month  statutory  (35  U.S.C  133) 
maximum.  In  addition,  as  the  two- 
month  period  set  in  §  1.192(a)  for  filing 
an  appeal  brief  is  not  subject  to  the  six- 
month  maximum  period  specified  in  35 
U.S.C  133.  the  period  for  filing  an 
appeal  brief  may  be  extended  up  to 
seven  months. 

Comment  60:  At  least  one  comment 
noted  that  there  is  no  statutory  authority 
under  35  U^C  41(aK8XC)  for  the 


S2,010  amount  set  for  the  fifth  month 
extension  of  time. 

Response:  See  the  response  to 
comment  5. 

Section  1.136(a)(1)  is  also  amended  by 
replacement  of  "respond"  with  "reply" 
in  accordance  with  the  change  to  §  1.111 
and  for  clarification. 

Section  1.136(a)(2)  is  amended  by 
replacement  of  "respond"  with  "reply" 
in  accordance  with  the  change  to  $  1.111 
and  other  clarification  changes. 

Comment  61 :  One  comment 
questioned  whether  the  addition  in 
paragraph  (a)(2)  of  §  1.136  that  requires 
a  reply  to  be  filed  prior  to  the  expiration 
of  the  period  of  extension  to  avoid 
abandonment  of  the  application  will 
affect  the  timely  filing  of  a  reply  under 
§§  1.8  or  1.10  where  the  mail  date  rather 
than  the  receipt  date  is  the  end  of  the 
period  for  reply. 

Aesponse:  Tne  referred  to  addition 
has  been  noted  to  be  a  clarification  and 
not  a  change  in  practice.  The  added 
language  does  not  change  current 
practice  under  §§  1.8  and  1.10. 

Section  1.136  is  amended  by  addition 
of  paragraph  (a)(3)  that  provides  for  the 
filing  in  an  application  a  general 
authorization  to  treat  any  reply 
requiring  a  petition  for  an  extension  of 
time  for  its  timely  submission  as 
containing  a  request  therefor  for  the 
appropriate  length  of  time.  The 
authorization  may  be  filed  at  any  time 
prior  to  or  with  the  submission  of  a 
reply  that  would  require  an  extension  of 
time  for  its  timely  submission, 
including  submission  with  the 
application  papers.  Previotisly.  the  mere 
presence  of  a  general  authorization, 
submitted  prior  to  or  with  a  reply 
requiring  an  extension  of  time,  to  charge 
all  required  fees  does  not  amount  to  a 
petition  for  an  extension  of  time  for  that 
reply  (MPEP  201.06  and  714.17)  and 
under  the  proposed  amended  rule  the 
submission  of  a  reply  requiring  an 
extension  of  time  for  its  timely 
submission  would  not  be  treated  as  an 
inherent  petition  for  an  extension  of 
time  absent  an  authorization  for  all 
necessary  extensions  of  time.  The  Office 
will  continue  to  treat  all  petitions  for  an 
extension  of  time  as  requesting  the 
appropriate  extension  period 
notwithstanding  an  inadvertent 
refarence  to  a  shorter  period  for 
extension  and  will  liberally  interpret 
comparable  papers  as  petitions  for  an 
extension  of  time.  Applicants  are 
advised  to  file  general  authorizations  for 
payment  of  fiaes  and  petitions  for 
extensions  of  time  as  separate  papen 
rather  than  as  sentences  buried  in 
papers  directed  to  other  matters  (such  as 
an  application  transmittal  letter).  The 
use  of  individual  papers  directed  only 
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to  an  extension  of  time  or  to  a  general 
authorization  for  payment  of  fees  would 
permit  the  Office  to  more  readily 
identify  the  presence  of  such  items  and 
list  them  individually  on  the 
application  file  jacket,  thus  facilitating 
future  identification  of  these 
authorizations. 

Comment  62:  Two  comments 
requested  that  it  be  clarified  whether  the 
reference  to  submission  of  a  paper  with 
an  authorization  is  to  be  construed  as 
allowing  for  submission  of  a  standard 
sentence  in  a  general  reply  to  an  Office 
action  that  includes  a  ch«Ji  box  on  an 
application  transmittal  form. 

kesponse:  The  comments  have  been 
adopted  and  the  proposed  language  of 
paragraph  (a)(3)  of  §  1.136  modified  to 
replace  the  reference  to  "paper"  with 
"written  request" 

Section  1.136(a)(3)  is  additionally 
amended  to  provide  that  general 
authorizations  to  charge  fees  are 
effective  to  meet  not  only  the 
requirement  for  the  extension  of  time 
fee  for  replies  filed  concurrent  or 
subsequent  to  the  authorization  but  also 
represent  a  constructive  petition  for  an 
extension  of  time,  which  is  a  change 
from  current  practice  wherein  a  general 
authorization  to  charge  additional  fees 
does  not  represent  a  petition  for  an 
extension  of  time,  which  petition  must 
be  separately  requested. 

Section  1.136(a)(3)  also  includes  the 
sentence  "{s]ubmission  of  the  fee  set 
forth  in  §  1.17(a)  will  also  be  treated  as 
a  constructive  petition  for  an  extension 
of  time  in  any  concurrent  reply 
requiring  a  petition  for  an  extension  of 
time  under  this  paragraph  for  its  timely 
submission."  This  provides  for  those 
instances  in  which  an  applicant  files  a 
reply  with  a  check  (or  other  means  of 
payment  under  §  1.23)  for  the  requisite 
fee  under  §  1.17(a)  (1)  throu^  (5)  for  the 
petition  under  §  1.136(a)  required  to 
render  such  reply  timely,  but  omits  a 
request  (i.e.,  a  petition)  for  an  extension 
of  time  under  §  1.136(a).  In  such 
instances,  the  mere  submission  of  the 
appropriate  fee  will  be  treated  as  a 
constructive  petition  for  the  extension 
of  time  to  render  the  reply  timely. 

Section  1.136(b)  is  amended  for 
clarity  and  to  replace  the  phrase 
"response"  with  the  phrase  "reply"  for 
consistency  with  §  1.111. 

Section  1.137 

Section  1.137  is  amended  to.  inter 
alia,  incorporate  revival  of  abandoned 
applications  and  lapsed  patents  for  the 
failure:  (1)  to  timely  reply  to  an  Office 
requirement  in  a  provisional  application 
(§  1.139);  (2)  to  timely  pay  the  issue  fee 
for  a  design  application  (§  1.155);  (3)  to 
timely  pay  the  issue  fee  for  autili^  or 


plant  application  (§  1.316);  or  (4)  to 
timely  pay  any  outstanding  balance  of 
the  issue  fee  (§1.317)  (lapsed  patents). 

Section  1.137(a)  is  amendeci  to 
provide:  (1)  that  it  is  the  paragraph  that 
applies  to  petitions  under  the 
"unavoidable"  standard;  (2)  that  "where 
the  delay  in  reply  was  unavoidable,  a 
petition  may  be  filed  to  revive  an 
abandoned  application  or  a  lapsed 
patent  pursuant  to  [§  1.137(a)]";  and  (3) 
the  requirements  for  a  grantable  petition 
pursuant  to  §  1.137(a)  in  paragraphs 
(aMD  through  (a)(4). 

Section  1.137(a)(1)  (and  §  1.137(bKl)) 
are  amended  to  provide  that  a  grant^le 
petition  pursuant  to  §  1.137(a)  must  be 
accompanied  by  "(tjhe  required  reply, 
unless  previously  filed."  Section 
1.137(a)(1)  (and  §  1.137(b)(1))  is 
amended  to  further  provide  that  "(i)n  a 
nonprovisional  application  abandoned 
for  foilure  to  prosecute,  the  required 
reply  may  be  met  by  the  filing  of  a 
continuing  application"  and  that  "(ijn 
an  application  or  patent,  abandoned  or 
lapsed  for  failure  to  pay  the  issue  fee  or 
any  portion  thereof,  the  required  reply 
must  be  the  payment  of  the  issue  fee  or 
any  outstanding  balance  thereof." 

Under  §  1.137(a)(1)  (and  §  1.137(bMl)). 
a  continuing  application  is  a  permissive 
(i.e.,  "may  be  met")  reply  in  a 
nonprovisional  application  abandoned 
for  failure  to  prosecute,  in  that  an 
applicant  in  a  nonprovisional 
application  abandoned  for  failure  to 
prosecute  may  file  a  reply  under  §  1.111 
to  a  non-final  Office  action  or  a  reply 
under  §  1.113  {e.g.,  notice  of  appeal)  tc 
a  final  Office  action,  or  may  simply  file 
a  continuing  application  as  the  required 
reply.  The  Office,  however,  may  require 
a  continuing  application  (or  request  for 
further  examination  pursuant  to 
§  1.129(a))  to  meet  the  reply  requirement 
of  §  1.137(a)(1)  [tx  §  1.137(bMl))  where, 
under  the  circumstances  of  the 
application,  treating  a  reply  under 
§§  1.111  or  1.113  would  place  an 
inordinate  biuxlen  on  the  Office. 
Exemplary  circumstances  of  when 
treating  a  reply  imder  §§  1.111  or  1.113 
may  place  an  inordinate  burden  on  the 
Office  are:  (1)  an  application  abandoned 
for  an  inordinate  period  of  time;  (2)  the 
application  file  containing  multiple  or 
conflicting  replies  to  the  last  Office 
action;  and  (3)  the  submission  of  a  reply 
or  replies  under  §  1.137(a)(1)  (or 
§  1.137(b)(1))  that  are  questionable  as  to 
compliance  with  §§  1.111  or  1.113. 

While  the  revival  of  applications 
abandoned  for  foilure  to  timely 
prosecute  and  for  failure  to  timely  pay 
the  issue  fee  are  incorporated  together 
in  §  1.137,  the  statutory  provisions  for 
the  revival  of  an  application  abandoned 
for  fuhue  to  timafy  posecute  and  for 


failure  to  timely  submit  the  issue  fee  are 
mutually  exclusive.  See  Brenner  versus 
Ebbert.  398  F.2d  762,  157  USPQ  609 
(D.C.  Cir.),  cert,  denied  393  U.S.  926, 
159  USPQ  799  (1968).  35  U.S.C  151 
authorizes  the  acceptance  of  a  delayed 
payment  of  the  issue  fee,  if  the  issue  fee 
"is  submitted  *   *   *  and  the  delay  in 
payment  is  shown  to  have  been 
unavoidable."  35  U.S.C  41(aK7) 
likewise  authorizes  the  acceptance  of  an 
"tuiintentionally  delayed  payment  of 
the  fee  for  issuing  each  patent."  Thus, 
35  U.S.C  41(a)(7)  and  151  each  require 
payment  of  the  issue  fee  as  a  condition 
of  reviving  an  application  abandoned  or 
patent  lapsed  for  feilure  to  pay  the  issue 
fee.  Therefore,  the  filing  of  a  continuing 
application  without  payment  of  the 
issue  fee  or  any  outstanding  balance 
thereof  is  not  an  acceptable  proposed 
reply  in  an  application  abandoned  or 
patent  lapsed  for  failure  to  pay  the  issue 
fee  or  any  portion  thereof. 

The  Notice  of  Allowance  requires  the 
timely  payment  of  the  issue  fee  in  eCfact 
tn  the  date  of  its  mailing  to  avoid 
abandoiunent  of  the  application.  In 
instances  in  which  there  is  an  increase 
in  the  issue  fee  by  the  time  of  payment 
of  the  issue  fee  required  in  the  Notice 
of  Allowance,  the  Office  will  mail  a 
notice  requiring  payment  of  the  balance 
of  the  issue  fee  then  in  effect.  See  In  re 
Mills,  12  USPQ2d  1847  (Comm'r  PaL 
1989).  The  phrase  "for  failure  to  pay  the 
issue  fee  or  any  portion  thereof  applies 
to  those  instances  in  which  the 
applicant  fails  to  pay  either  the  issue  fee 
required  in  the  Notice  of  Allowance  or 
the  balance  of  the  issue  fee  required  in 
a  subsequent  notice.  In  such  instances, 
the  proposed  reply  must  be  the  issue  fee 
then  in  effect,  if  no  portion  of  the  issue 
fee  was  previously  submitted,  or  any 
outstanding  balance  of  the  issue  fee  then 
in  eBecU  if  a  portion  of  the  issue  fee  was 
previously  submitted. 

These  changes  to  §  1.137(a)(1)  (and 
S  1.137(b)(1))  are  necessary  to 
incorporate  into  §  1.137  the  revival  of 
abandoned  applications  and  lapsed 
patents  for  the  failure  to:  (1)  Timely 
reply  to  an  Office  requirement  in  a 
provisional  application  (§  1.139),  (2) 
timely  pay  the  issue  fee  (§§  1.155  and 
1.316).  or  (3)  timely  pay  any  outstanding 
balance  of  the  issue  fee  (§  1.317). 

Section  1.137(a)(3)  is  amended  to 
provide  that  a  grantable  petition 
pursuant  to  $  1.137(a)  must  be 
accompanied  by  "(a]  showing  to  the 
satisfaction  of  the  Commissioner  that 
the  entire  delay  in  filing  the  required 
reply  from  the  due  date  for  the  reply 
until  the  filing  of  a  grantable  petition 
fMinuant  to  this  paragraph  was 
unavwdable." 
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Section  1.137(a)  deletes  the 
requirement  that  a  petition  thereunder 
be  "promptly  filed  after  the  applicant  is 
notified  of,  or  otherwise  becomes  aware 
of,  the  abandonment."  The  genesis  of 
the  "promptly  filed"  requirement  in 
§  1.137(a)  is  the  legislative  history  of 
Pub.  L.  97-247,  §  3,  96  Stat.  317  (1982) 
(which  provides  for  the  revival  of  an 
"unintentionally"  abandoned 
application),  which  provides,  inter  o/io. 
that: 

In  order  to  prevent  abuse  and  injury  to  the 
public  the  Commissioner  could  require  a 
terminal  disclaimer  equivalent  to  the  period 
of  abandonment  and  could  require  applicants 
to  act  promptly  aiter  becoming  aware  of  the 
■bendonment. 

See  H.R.  Rep.  No.  542,  97th  Cong..  2d 
Seas.  7  (1982),  reprinted  in  1982 
U.S.CCA.N.  771  (emphasis  added). 

Nevertheless.  35  U.S.C  133  and  151 
each  require  a  showing  that  the  "delay" 
was  "unavoidable,"  which  requires  not 
only  a  showing  that  the  delay  which 
resulted  in  the  abandoimient  of  the 
application  vras  unavoidable,  but  also  a 
showing  of  unavoidable  delay  until  the 
filing  of  a  petition  tc  revive.  See  In  re 
Application  ofTakao.  17  USPQ2d  1155 
(Comm'r  Pat.  1990).  The  burden  of 
contiiniing  the  process  of  presenting  a 
grantable  petition  in  a  timely  manner 
likewise  remains  with  the  applicant 
until  the  applicant  is  informed  that  the 
petition  is  granted.  Id.  Thus,  an 
applicant  seeking  to  revive  an 
"unavoidably"  abandoned  application 
must  cause  a  petition  under  §  1.137(a)  to 
be  filed  without  delay  (i.e.,  promptly 
upon  becoming  notified,  or  otherwise 
becoming  aware,  of  the  abandonment  of 
the  application). 

An  applicant  who  Eoils  to  file  a 
petition  under  §  1.137(a)  "promptly" 
upon  becoming  notified,  or  otherwise 
becoming  aware,  of  the  abandoimient  of 
the  application  will  not  be  able  to  show 
that  "die  entire  delay  in  filing  the 
required  reply  firom  the  due  date  for  the 
reply  until  the  filing  of  a  grantable 
petition  pursuant  to  (§  1. 13  7(a)  1  was 
unavoidable."  The  removal  of  the 
language  in  §  1.137(a)  requiring  that  any 
petition  thereimder  be  "promfrtly  filed 
after  the  applicant  is  notified  of,  or 
otherwise  becomes  aware  of,  the 
abandonment"  should  not  be  viewed  as: 
(1)  Permitting  an  applicant,  upon 
becoming  notified,  or  otherwise 
becoming  aware,  of  the  abandonment  of 
the  application,  to  delay  the  filing  of  a 
petition  under  §  1.137(a);  or  (2) 
chaining  (or  modifying)  the  result  in  bt 
re  Application  ofS.  8  USPQ2d  1630 
(Comm'r  Pat.  1988),  in  which  a  petition 
under  §  1.137(a)  mtss  denied  due  to  the 
applicant's  deliberate  defetial  in  filii^  a 


petition  under  §  1.137.  An  applicant 
who  deliberately  chooses  to  delay  the 
filing  of  a  petition  under  §  1.137  (as  in 
Application  ofS)  will  not  be  ^le  to 
show  that  "the  entire  delay  in  filing  the 
required  reply  from  the  due  date  for  the 
reply  until  the  filing  of  a  grantable 
petition  pursuant  to  [§  1.137(a)]  was 
unavoidable"  or  even  make  an 
appropriate  statement  that  "the  entire 
delay  in  filing  the  required  reply  firom 
the  due  date  for  the  reply  until  the  filing 
of  a  grantable  petition  pursuant  to 
(§  1.137(b)]  was  unintentional." 
Therefore,  the  requirement  in 
S  1.137(a)  that  a  petition  thereunder  be 
"promptly  filed  after  the  applicant  is 
notified  of.  or  otherwise  becomes  aware 
of.  the  abandonment"  is  deleted  solely 
because  it  is  considered  redundant  in 
light  of  the  requirement  for  a  showing 
that  the  entire  delay  in  filing  the 
required  reply  from  the  due  date  for  the 
reply  until  the  filing  of  a  grantable 
petition  pursuant  to  §  1.137(a)  was 
unavoidable. 

Section  1.137(a)(3)  (and  §  1.137(bK3)) 
is  further  amended  to  delete  the 
requirement  that  the  showing 
(statement)  must  be  a  verified  showing 
or  statement  if  made  by  a  person  not 
registered  to  practice  before  the  Patent 
and  Trademark  Office.  Section  1.56 
currenUy  provides  that  each  individual 
associated  with  the  filing  and 
prosecution  of  a  patent  application  has 
a  duty  of  candor  and  good  faith. 
Sections  1.4(d)  and  10.18  are  amended 
to  provide  that  a  signature  on  a  paper 
submitted  to  the  Office  constitutes  an 
acknowledgment  that  willful  false 
statements  are  punishable  under  18 
U.S.C.  1001,  and  may  jeopardize  the 
validity  of  the  application  or  any  patent 
issuing  thereon.  Therefore,  requiring 
additional  verification  of  a  showing  or 
statement  under  §  1.137  would  be 
redundant.  In  addition,  this  requirement 
results  in  delays  in  the  treatment  of  the 
merits  of  petitions  that  include 
unverified  statements. 

Section  1.137(a)(4)  (and  §  1.137(b)(4)) 
are  added  to  provide  that  a  grantable 
petition  under  $  1.137  must  be 
accompanied  by  "(ajny  terminal 
disclaimer  (and  fee  as  set  forth  in 
§  1.20(d))  required  pursuant  to 
(§  1.137(c)l." 

Section  1.137(b)  is  amended  to 
provide:  (1)  That  it  is  the  paragraph  that 
applies  to  petitions  under  the 
"unintentional"  standard;  (2)  that 
"where  the  delay  in  reply  was 
unintentiooal.  a  petition  may  be  fitad  to 
revive  an  abandoned  application  or  a 
lapsed  patent  pursuant  to  (§  l.l37(b)|"; 
and  (3)  the  requirements  for  a  grantable 
petition  pursuant  to  §  1.137(b)  in 
paragraphs  (bMl)  through  (bK4). 


Section  1.137(bMl)  is  amended  (as 
discussed  supra)  to  provide  that  a 
grantable  petition  under  §  1.137(b)  must 
be  accompanied  by  "(tjhe  required 
reply,  unless  previously  filed."  Section 
1.137(b)(1)  is  amended  to  further 
provide  that  "(ijn  a  nonprovisional 
application  abandoned  for  failure  to 
prosecute,  the  required  reply  may  be 
met  by  the  filing  of  a  continuing 
application"  and  that  "(ijn  an 
application  or  patent,  abandoned  or 
lapsed  for  failure  to  pay  the  issue  fee  or 
any  portion  thereof,  the  required  reply 
must  be  the  payment  of  the  issue  fee  or 
any  outstanding  balance  thereof." 

Section  1.137(b)(3)  is  amended  to 
provide  that  a  grantable  petition  under 
§  1.137(b)  must  be  accompanied  by  "(a] 
statement  that  the  entire  delay  in 
providing  the  required  reply  &x)m  the 
due  date  for  the  reply  until  the  filing  of 
a  grantable  petition  pursuant  to  this 
paragraph  was  imintentional"  and  that 
"[tjhe  Commissioner  may  require 
additional  information  where  there  is  a 
question  whether  the  delay  was 
unintentional."  While  the  Office  will 
generally  require  only  the  statement  that 
the  entire  delay  in  providing  the 
required  reply  from  the  due  date  for  the 
reply  imtil  the  filing  of  a  grantable 
petition  pursuant  to  §  1.137(b)  was 
unintentional,  the  Office  may  require  an 
applicant  to  carry  the  burden  of  proof  to 
establish  that  the  delay  from  the  due 
date  for  the  reply  until  the  filing  of  a 
grantable  petition  was  unintentional 
within  the  meaning  of  35  U.S.C.  41(a)(7) 
and  §  1.137(b)  where  there  is  a  question 
whether  the  entire  delay  was 
unintentional.  See  In  re  Application  of 
G,  11  USPQ2d  1378, 1380  (Comm'r  Pat. 
1989). 

Section  1.137(b)(4)  is  amended  to 
delete  the  one-year  filing  period 
requirement  Section  1.137(bK4)  is 
amended  to  provide  that  a  grantable 
petition  under  §  1.137  must  be 
accompanied  by  "[ajny  terminal 
disclaimer  (and  fee  as  set  forth  in 
§  1.20(d))  required  pursuant  to 
(§  1.137(c)l." 

Requirement  That  the  Entire  Delay  Until 
the  Filing  of  a  Grantable  Petition  Was 
Unavoidable  (§  1.137(a))  or 
Unintentional  (§  1.137(b)) 

There  are  three  periods  to  be 
considered  during  the  evaluation  of  a 
petition  under  §  1.137:  (1)  The  delay  in 
reply  that  originally  resulted  in  the 
abandonment;  (2)  the  delay  in  filing  an 
initial  petition  pursuant  to  §  1.137  to 
revive  the  application;  and  (3)  the  delay 
in  filing  a  grantable  petition  pursuant  to 
§  1.137  to  revive  the  application. 

Where  the  applicant  deliberately 
permits  an  application  to  become 
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abandoned  [e.g..  due  to  a  conclusion 
that  the  claims  are  unpatentable,  that  a  ' 
rejection  in  an  Office  action  cannot  be 
overcome,  or  that  the  invention  lacks 
sufficient  commercial  value  to  justify 
continued  prosecution),  the 
abandonment  of  such  application  is 
considered  to  be  a  deliberately  chosen 
course  of  action,  and  the  resulting  delay 
cannot  be  considered  as  "unintentional" 
within  the  meaning  of  §  1.137(b).  See 
Application  o/G,  11  USPQ2d  at  1380. 
Likewise,  where  the  applicant 
deliberately  chooses  not  to  seek  or 
persist  in  seeking  the  revival  of  an 
abandoned  application,  or  where  the 
applicant  deliberately  chooses  to  delay 
seeking  the  revival  of  an  abandoned 
application,  the  resulting  delay  in 
seeking  revival  of  the  abandoned 
application  cannot  be  considered  as 
"unintentional"  within  the  meaning  of 
§  1.137(b).  An  intentional  delay 
resulting  fiom  a  deliberate  course  of 
action  chosen  by  the  applicant  is  not 
affected  by:  (1)  The  correctness  of  the 
applicant's  (or  applicant's 
representative's)  decision  to  abandon 
the  application  or  not  to  seek  or  persist 
in  seeking  revival  of  the  application;  (2) 
the  correctness  or  propriety  of  a 
rejection,  or  other  objection, 
requirement,  or  decision  by  the  Office; 
or  (3)  the  discovery  of  new  information 
or  evidence,  or  other  change  in 
circumstances  subsequent  to  the 
abandonment  or  decision  not  to  seek  or 
persist  in  seeking  revival.  Obviously, 
delaying  the  revival  of  an  abandoned 
application,  by  a  deliberately  chosen 
course  of  action,  until  the  industry  or  a 
competitor  shows  an  interest  in  the 
invention  (a  submarine  application)  is    ' 
the  antithesis  of  an  "unavoidable"  or 
"unintentional"  delay.  An  intentional 
abandonment  of  an  application,  or  an 
intentional  delay  in  seeking  either  the 
withdrawal  of  a  holding  of 
abandonment  in  or  the  revival  of  an 
abandoned  application,  precludes  a 
finding  of  unavoidable  or  unintentional 
delay  pursuant  to  $  1.137.  See  In  re 
Maldague,  10  USPQ2d  1477, 1478 
(Comm'r  Pat.  1988). 

The  Office  does  not  generally 
question  whether  there  has  been  an 
intentional  or  otherwise  impermissible 
delay  in  filing  an  initial  petition 
pursuant  to  §  1.137  (a)  or  (b),  when  such 
petition  is  filed:  (1)  Within  three  months 
of  the  date  the  applicant  is  first  notified 
that  the  application  is  abandoned;  and 
(2)  within  one  year  of  the  date  of 
abandonment  of  the  application.  Thus, 
an  applicant  seeking  revival  of  an 
abandoned  application  is  advised  to  file 
a  petition  pursuant  to  §  1.137  within 
three  months  of  the  first  notification 


that  the  application  is  abandoned  to 
avoid  the  question  of  intentional  delay 
being  raised  by  the  Office  (or  by  third 
parties  seeking  to  challenge  any  patent 
issuing  from  the  application). 

Where  a  petition  pursuant  to  §  1.137 
(a)  or  (b)  is  not  filed  within  three 
months  of  the  date  the  applicant  is  first 
notified  that  the  application  is 
abandoned,  the  Office  may  consider 
there  to  be  a  question  as  to  whether  the 
delay  was  unavoidable  or  even 
unintentional.  In  such  instances,  the 
Office  may  require:  (1)  A  showing  as  to 
how  the  delay  between  the  date  the 
applicant  was  first  notified  that  the 
application  was  abandoned  and  the  date 
a  §  1.137(a)  petition  was  filed  was 
"unavoidable";  or  (2)  further 
information  as  to  the  cause  of  the  delay 
between  the  date  the  applicant  was  first 
notified  that  the  application  was 
abandoned  and  the  date  a  §  1.137(b) 
petition  was  filed,  and  how  such  delay 
was  "unintentional."  To  avoid  delay  in 
the  consideration  of  a  petition  under 
§  1.137  (a)  or  (b)  in  instances  in  which 
such  petition  was  not  filed  within  three 
months  of  the  date  the  applicant  was 
first  notified  that  the  application  was 
abandoned,  applicants  should  include  a 
showing  as  to  how  the  delay  between 
the  date  the  applicant  is  first  notified  by 
the  Office  that  the  application  is 
abandoned  and  filing  of  a  petition  under 
§  1.137  was:  (1)  "Unavoidable"  in  a 
petition  under  §  1.137(a);  or  (2) 
"unintentional"  in  a  petition  under 
§  1.137(b). 

Where  a  petition  pursuant  to  §  1.137 
(a)  or  (b)  is  not  filed  within  one  year  of 
the  date  of  abandomnent  of  the 
application  (note  that  abandonment 
takes  place  by  operation  of  law,  rather 
than  the  mailing  of  a  Notice  of 
Abandonment),  the  Office  may  require: 

(1)  Further  information  as  to  when  the 
applicant  (or  the  applicant's 
representative)  first  became  aware  of  the 
abandonment  of  the  application;  and  (2) 
a  showing  as  to  how  the  delay  in 
discovering  the  abandoned  status  of  the 
application  occurred  despite  the 
exercise  of  due  care  or  diligence  on  the 
part  of  the  applicant  (or  the  applicant's 
representative)  (see  Ex  parte  Piatt.  1887 
Dec.  Comm'r  Pat.  31  (1887)).  To  avoid 
delay  in  the  consideration  of  a  petition 
under  §  1.137  (a)  or  (b)  in  instances  in 
which  such  petition  was  not  filed 
within  one  year  of  the  date  of 
abandonment  of  the  application, 
applicants  should  include:  (1 )  The  date 
that  the  applicant  first  became  aware  of 
the  abandonment  of  the  application;  and 

(2)  a  showing  as  to  how  the  delay  in 
discovering  the  abandoned  status  of  the 
application  occurred  despite  the 


exercise  of  due  care  or  diligence  on  the 
part  of  the  applicant 

In  either  instance,  applicant's  failure 
to  carry  the  burden  of  proof  to  establish 
that  the  "entire"  delay  was 
"unavoidable"  or  "unintentional"  may 
lead  to  the  denial  of  a  petition  under 
§  1.137(a)  or  §  1.137(b).  regardless  of  the 
circumstances  that  originally  resulted  in 
the  abandonment  of  the  application. 

Section  1.137(d)  specifies  a  time 
period  within  which  a  renewed  petition 
pursuant  to  §  1.137  must  be  filed  to  be 
considered  timely.  So  long  as  a  renewed 
petition  is  timely  filed  imder  §  1.137(d) 
(including  any  properly  obtained 
extensions  of  time),  the  Office  will 
consider  the  delay  in  filing  a  renewed 
petition  under  §  1.137(a)  "unavoidable" 
under  §  1.137(a)(3).  and  will  consider 
the  delay  in  filing  a  renewed  petition 
under  §  1.137(b)  "unintentional"  under 
§  1.137(b)(3).  Where  an  applicant  files  a 
renewed  petition,  request  for 
reconsideration,  or  other  petition 
seeking  review  of  a  prior  decision  on  a 
petition  pursuant  to  §  1.137  outside  the 
time  period  specified  in  §  1.137(d).  the 
Office  may  require,  inter  alia,  a  specific 
showing  as  to  how  the  entire  delay  was 
"unavoidable  "  (§  1.137(a))  or 
"unintentional"  (§  1.1370>)).  As 
discussed  supra,  a  delay  resulting  from 
the  applicant  deliberately  choosing  not 
to  persist  in  seeking  the  revival  of  an 
abandoned  application  cannot  be 
considered  "unavoidable"  or 
"unintentional"  within  the  meaning  of 
§  1.137,  and  the  correctness  or  prophefy 
of  the  decision  on  the  prior  petition 
pursuant  to  §  1.137,  the  correctness  of 
the  applicant's  (or  the  applicant's 
representative's)  decision  not  to  persist 
in  seeking  revival,  the  discovery  of  new 
information  or  evidence,  or  other 
change  in  circumstances  subsequent  to 
the  abandomnent  or  decision  to  not 
persist  in  seeking  revival  are  immaterial 
to  such  intentional  delay  caused  by  the 
deliberate  course  of  action  chosen  by 
the  applicant. 

i?etR>active  Application  of§l.  137(b) 

There  was  no  prohibition  in  former 
§  1.137(b)  against  requests  for  waiver  of 
its  one-year  filing  period  requirement; 
however,  waiver  of  the  one-year  Hling 
period  requirement  of  former  §  1.137(b) 
was  subject  to  strictiy  limited 
conditions  (§  1.183).  See  Final  Rule 
entitied  "Changes  in  Procedures  for 
Revival  of  Patent  Applications  and 
Reinstatement  of  Patents,"  published  in 
tile  Federal  Register  at  58  FR  44277 
(August  20,  1993),  and  in  the  Official 
Gazette  at  1154  Off.  Gaz.  Pat.  O^ce  35 
(September  14, 1993).  Thus,  under  the 
terms  of  former  §  1.137,  an  applicant  in 
an  application  abandoned  for  more  than 
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one  yew  could  file  either  a  petition 
under  §  1.137(a)  to  revive  the 
a{l>plication  on  the  basis  of 
"unavoidable"  delay,  or  a  petition 
und«  §$  1.183  and  1.137(b)  to  revive 
the  application  on  the  basis  of 
"unintentional"  delay.  That  is.  where  an 
application  was  abai;  1oned  for  more 
than  one  year,  and  the  delay  was 
"unintentional"  tmt  not  "unavoidable," 
it  was  incumbent  upon  an  applicant 
desiring  revival  of  the  application  to 
promptly  file  a  petition  under  §§  1.183 
and  1.137(b)  to  revive  the  application. 
While  §  1.137(b),  as  amended,  in,  by 
its  terms,  applicable  to  applications 
abandoned  prior  to  its  effective  date, 
§  1.137(b)  requires,  by  its  terms,  "|a) 
statement  that  the  entire  delay  in 
providing  the  reqxiired  reply  bom  the 
due  date  for  the  reply  until  the  filing  of 
a  grantable  petition  pursuant  to  this 
paragraph  was  unintentional."  Thus, 
where  an  applicant  (or  the  applicant's 
representative)  previously  chose  not  to 
seek  revival  of  an  application  (e.g..  due 
to  the  opinion  that  the  former 
provisions  of  §  1.137  (a)  or  (b)  did  not 
permit  revival  thereunder),  the  resulting 
delay  in  seeking  revival  of  the 
application  cannot  be  considered 
"luiintentional"  within  the  meaning  of 
§  1.137(b).  Likewise,  where  an  applicant 
(or  the  applicant's  representative) 
previously  requested  revival  of  an 
application,  received  an  adverse 
decision  (e.g.,  a  dismissal  or  denial), 
and  chose  not  to  persist  in  seeking 
revival  nt  the  application  (e.g.,  by 
request  for  reconsideration  or  review), 
the  resulting  delay  in  seeking  revival  of 
the  application  likewise  cannot  be 
considered  "unintentional"  within  the 
meaning  of  §  1.137(b).  The  elimination 
of  the  one-year  filing  period 
requirement  in  §  1.137(b)  does  not 
create  a  new  right  to  overcome  any  prior 
intentional  delay  caused  by  a  deliberate 
course  of  action  (or  inaction)  chosen  by 
the  applicant  Thus,  any  applicant  filing 
a  petition  under  §  1.137  after  the 
effective  date  of  this  Final  Rule,  but 
outside  the  period  set  in  §  1.137(d)  for 
seeking  reconsideration  of  a  prior 
adverse  decision  on  a  request  to  revive 
an  application  will  be  considered  to 
have  acquiesced  in  the  abandonment  of 
the  application  or  lapse  of  the  patent. 

Section  1.137(c)  is  amended  to  change 
the  introductory  phrase  "[i|n  all 
applications  filed  before  June  8,  1995. 
and  in  all  design  applications  filed  on 
or  after  )iuie  8. 1995"  to  "[i)n  a  design 
application,  a  utility  application  filed 
before  Jime  8.  1995,  or  a  plant 
application  filed  before  June  8, 1995" 
for  clarity.  Section  1.137(c)  is  further 
amended  to  change  the  phrase  "any 
petition  to  revive  pursuant  to  pac^raph 


(a)  of  this  section"  to  "any  petition  to 
revive  pursuant  to  this  section,"  and  the 
phraae  "not  filed  within  six  months  of 
the  date  of  abandonment  of  the 
applications"  is  deleted.  Section 
1.137(c)  is  further  amended  to  change 
the  phrase  "must  also  apply  to  any 
patent  granted  on  any  continuing 
application  entitied  tmder  35  U.S.C  120 
to  the  benefit  of  the  filing  date  of  the 
application  for  which  revival  is  sought" 
to  "must  also  apply  to  any  patent 
granted  on  any  continuing  application 
that  contains  a  specific  reference  imder 
35  U.S.C  120, 121.  or  365(c)  to  the 
application  for  which  revival  is  sought," 
since  it  is  the  claim  for,  and  not  the 
entiUement  to,  the  benefit  of  the  filing 
date  of  the  application  for  which  revival 
is  sought  that  triggers  the  requirement 
for  the  filing  of  a  terminal  disclaimer  in 
the  continuing  application. 

Section  1.137(d]  is  amended  to 
change  "application"  to  "abandoned 
application  or  lapsed  patent"  to 
incorporate  into  §  1.137  the  revival  of 
lapsed  patents.  In  view  of  the 
elimination  of  a  time  period  from 
§  1.137(b).  the  provisions  of  former 
§  1.137(e)  are  incorporated  into 
§  1.137(d)  as  "[ujnless  a  decision 
indicates  otherwise,  this  time  period 
may  be  extended  imder  the  provisions 
of  §1.138." 

Section  1.137(e)  is  amended  to 
expressly  provide  that  a  provisional 
application,  abandoned  for  failure  to 
timely  reply  to  an  Office  requirement, 
may  be  revived  pursuant  to  §  1.137(a)  or 
(b)  so  as  to  be  pending  for  a  period  of 
no  longer  than  twelve  months  from  its 
filing  date.  In  accordance  writh  35  U.S.C. 
111(b)(5).  §  1.137(e)  cleariy  indicates 
that  "(ujnder  no  circumstances  will  a 
provisional  application  be  regarded  as 
pending  after  twelve  months  from  its 
filing  date."  Prior  §  1.139  (a)  and  (b> 
each  provided  that  a  provisional 
application  may  be  revived  so  as  to  be 
pending  for  a  period  of  no  longer  than 
twelve  months  bom  its  filing  date,  and 
that  under  no  circumstances  will  a 
provisional  application  be  regarded  as 
pending  after  twelve  months  from  its 
filing  date. 

Comment  63:  The  majority  of 
comments  opposed  amending  §  1.137(a) 
and  (b)  to  include  time  limits  based 
upon  the  mail  date  of  a  notification  of 
abandonment,  as  well  as  the  retroactive 
application  of  such  a  change  to  the  rules 
of  practice.  While  these  comments 
recognized  that  any  filing  period 
requirement  §  1.137  is  better  based  upon 
the  date  of  notification,  rather  than  the 
date  of  abandonment,  they  argued  that 
there  will  inevitably  be  instances  in 
which  a  blameless  applicant  will  not  be 
able  to  meet  the  filing  period 


requirement  due  to  extenuating 
circumstances.  The  majority  of 
comments  supported  amending  §  1.137 
(a)  and  (b)  to  remove  the  filing  period 
requirement,  as  well  as  the  retroactive 
application  of  such  a  change  to  the  rules 
of  practice. 

Response:  The  Office  will  adopt  a 
§  1.137  that  does  not  include  filing 
period  requirements,  and  will  not  limit 
the  retroactive  application  of  §  1.137(b) 
as  adopted,  other  than  by  the  terms  of 
the  rule  (as  discussed  supra). 

Comment  64:  One  comment  generally 
supported  the  change  to  §  1.137(b)  to 
remove  the  filing  period  requirement, 
but  expressed  concerns  as  to  the  routine 
revival  of  abandoned  applications.  The 
comment  specifically  suggested  that  the 
Office  continue  to  require  a  high 
showing  to  justify  the  revival  of  an 
abandoned  application,  especially 
where  the  petition  was  filed 
substantially  after  abandonment  or 
applicant's  receipt  of  the  notice  of 
abandonment 

Response:  The  Office  does  not 
consider  the  revival  of  an  abandoned 
application  to  be  a  "routine"  matter. 
The  Office  will  require,  inter  alia,  a 
"showing  to  the  satisfaction  of  the 
Commissioner  that  the  entire  delay  in 
filing  the  required  reply  frt>m  the  due 
date  for  the  reply  until  the  filing  of  a 
grantable  petition  pursuant  to 
(§  1.137(a)]  was  unavoidable"  as  a 
prerequisite  to  the  grant  of  any  petition 
based  upon  unavoidable  delay 
(8 1.137(a)).  The  Office  wnll  require. 
inter  alia,  a  "statement  that  the  entire 
delay  in  filing  the  required  reply  from 
the  due  date  for  the  reply  until  the  filing 
of  a  grantable  petition  pursuant  to 
!§  1.137(b))  was  unintentional"  by  a 
registered  practitioner  or  other  party  in 
interest  having  firsthand  knowledge  of 
the  circumstances  surrounding  the 
delay  as  a  prraequisite  to  the  grant  of 
any  petition  based  upon  unintentional 
delay  (§  1.137Cb)).  The  Office  expecte 
that  such  statement  made  by  a  registered 
practitioner  not  having  firsthand 
knowledge  of  the  circumstances 
surrounding  the  delay  be  based  upon  a 
reasonable  investigation  of  the 
circumstances  surrounding  the 
abandonment  of  the  application 
(§  10.18).  and  that  such  statement  by 
any  person  be  consistent  with  the  Aity 
of  candor  and  good  faith  and  the  duty 
to  disclose  material  information  to  the 
Office  (§1.56). 

Regardless  of  the  length  of  the  delay. 
§  1.137(a)  requires  that  the  entire  delay 
in  filing  the  required  reply  from  the  due 
date  fur  the  reply  until  the  filing  of  a 
grantable  petition  pursuant  to  §  1.137(a) 
was  unavoidable.  Likewise.  r^anUess 
of  the  length  of  the  delay,  §  1.137(b) 


.'crit.T^JiV^, 
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requires  that  the  entire  delay  in  filing 
the  required  reply  trom  the  due  date  for 
the  reply  until  the  filing  of  a  grantable 
petition  pursuant  to  §  1.137(b)  was 
unintentional.  As  "unintentional"  delay 
does  not  require  that  the  delay  have 
occurred  despite  the  exercise  of  due 
care  and  diligence  (as  does 
"unavoidable"  delay),  the  Office  does 
not  routinely  require  a  "showing"  of 
unintentional  delay  for  a  petition  under 
§  1.137(b).  However,  where  there  may  be 
a  question  whether  the  delay  was 
unintentional,  the  Office  may  require  a 
showing  of  unintentional  delay  for  a 
petition  under  §  1.137(b).  Such  question 
may  arise  frt>m  papers  submitted  to  the 
Office  prior  to  the  petition  imder 
§  1.137(b)  (e.g.,  a  letter  of  express 
abandonment,  or  other  communication 
evidencing  a  desire  to  discontinue 
prosecution)  or  fit>m  focts  set  forth  in 
the  petition  itself.  Such  question  may 
also  arise  simply  from  the  length  of  the 
delay  between  the  date  the  applicant 
was  notified  of  the  abandonml  status  of 
the  application  and  the  date  action  was 
taken  to  revive  the  abandoned 
application,  or  the  length  of  the  period 
of  abandonment  Specifically,  where 
there  is  a  delay  of  three  months  between 
the  date  the  applicant  was  notified  of 
the  abandoned  status  of  the  application 
(j.e.,  the  mail  date  of  the  notice  of 
abandonment)  and  the  date  a  petition 
under  §  1.137(b)  was  filed,  or  where  the 
application  was  abandoned  for  more 
than  one  year  prior  to  the  date  a  petition 
under  §  1.137(b)  was  filed,  the  Office 
may  require  further  information  and  a 
showing  that  the  delay  was 
unintentional. 

Finally,  it  should  be  stressed  that  the 
mere  fact  that  a  petition  imder  §  1.137(b) 
was  filed  within  three  months  of  the 
date  the  applicant  was  notified  of  the 
abandoned  status  of  the  application  (/.e., 
the  mail  date  of  the  notice  of 
abandonment)  or  within  one  year  of  the 
date  of  abandonment  does  not  imply 
that  the  delay  was  "unintentional."  That 
is.  an  applicant  who  deliberately  delays 
the  filing  of  a  petition  under  §  1.137 
until  three  months  from  the  mail  date  of 
the  notice  of  abandonment  (or  based 
upon  the  one-year  anniversary  of  the 
date  of  abandonment)  cannot 
appropriately  make  the  statement  that 
"the  delay  was  unintentional."  This 
time  frame  is  provided  simply  as  an 
indication  as  to  when  an  applicant 
should  expect  the  Office  to  inquire 
further  into  the  circumstances  of  the 
abandonment  of  an  application  for 
which  a  petition  under  §  1.137(b)  is 
filed,  and  in  which  case  the  applicant 
may  expedite  consideration  of  such 
petition  by  providing  information  as  to 


when  applicant  was  notified  of  the 
abandoned  status  of  the  application,  and 
the  cause  of  the  delay  between  the  date 
of  notification  and  the  date  a  petition 
under  §  1.137  was  filed. 

Comment  65:  One  comment  suggested 
that  the  Office  include  in  §  1.137  all  of 
the  basic  interpretations  and  guidelines 
by  which  the  Office  applies  §  1.137.  The 
comment  specifically  suggested  that 
§  1.137  include  the  time  periods  (e.g., 
three  months)  by  which  the  Office 
mtesures  the  applicant's  diligence  in 
taking  action  to  revive  the  application 
and  the  differences  between  post- 
abandonment  delay  in  taking  action  to 
revive  the  application  and  any  pre- 
abendonment  delay  which  may  have 
resulted  in  the  abandonment 

Response:  The  Office  will  adopt  a 
§  1.137  that  does  not  include  filing 
period  requirements,  but  requires  that 
the  "entire"  delay  was  "unavoidable" 
(§  1.137(a))  or  "unintentional" 
(§  1.137(b)).  The  requirements  for  a 
petition  to  revive  an  abandoned 
application  or  lapsed  patent  are  set  forth 
in  §  1.137;  additionally,  the  Office  will 
set  forth  its  basic  interpretations  and 
guidelines  for  application  of  §  1.137 
(instructional  information)  in  the  MPEF. 

Section  1.181  provides  the  basis  for 
generic  requests  for  relief  by  petition, 
and  sets  forth  a  two-month  time  period 
therein  for  the  timely  filing  of  a  petition 
(§  1.181(f)).  While  the  three-montii  time 
frame  employed  by  the  Office  during  the 
consideration  petitions  under  §  1.137 
exceeds  the  two-month  period  in 
§  1.181(f)  for  the  timely  filing  of  a 
petition,  this  three-month  [>eriod  is  the 
most  frequenUy  set  period  for  reply  by 
an  applicant  (see  MPEP  710.02(b)). 
While  the  Office  considers  the  two- 
month  period  in  §  1.181(f)  to  be  the 
appropriate  period  by  which  the 
timeliness  of  a  petition  should  be 
determined,  it  is  certainly  reasonable  to 
expect  that  any  applicant  desiring  to 
restore  an  abandoned  application  to 
pending  status  will  file  a  petition  under 
§  1.137  to  revive  such  abandoned 
application  no  later  than  three  months 
after  notification  of  abandonment  of  the 
application.  See  In  re  Kokaji,  1  USPQ2d 
2005,  2006  (Comm'r  Pat  1986). 

The  "three-month"  time  frame  set 
forth  in  this  Final  Rule  is  a  guideline  as 
to  when  an  applicant  can  expect  further 
inquiry  by  the  Office  (and.  as  such, 
should  attempt  to  provide  the  relevant 
information  in  the  initial  (tetition  to 
avoid  delay),  in  that  (1)  it  is  possible 
that  an  applicant  is  incapable  of  filing 
a  petition  under  §  1.137  within  three 
months  of  the  date  of  notification  of 
abandonment  (e.g.,  pro  se  applicant 
incapacitated  from  date  of  notification 
of  abandonment  until  action  taken  to 


revive  the  application)  rendering  the 
entire  delay  in  filing  the  required  reply 
from  the  due  date  for  the  reply  until  the 
filing  of  a  grantable  petition 
unavoidable;  and  (2)  it  is  also  possible 
that  an  applicant,  by  a  deliberately 
chosen  course  of  action,  delays  the 
filing  of  a  petition  under  §  1.137  until 
exa(?dy  three  months  after  the  date  of 
notification  of  abandonment  to  use  this 
period  as  an  extension  of  time,  in  which 
case  a  statement  that  "the  entire  delay 
Id  filing  the  required  reply  from  the  due 
date  for  the  reply  until  the  filing  of  a 
grantable  petition  porsuant  to  this 
paragraph  was  unintentional"  is  not 
appropriate.  To  avoid  substitution  of  the 
three-month  time  frame  for  review  by 
the  Office  for  the  requirement  for 
unavoidable  or  unintentional  delay,  the 
Office  will  not  amend  §  1.137  to  include 
this  time  frame. 

Comment  66:  One  comment  indicated 
that  the  phrase  "the  delay  was 
unintentional"  is  unclear.  The  comment 
recited  a  specific  example  in  which  an 
applicant,  under  final  rejection,  submits 
an  amendment  or  other  correspondence 
which  is  believed  by  the  applicant  to 
place  the  application  in  condition  for 
allowance  (and  thus  constitute  a  r^ly 
within  the  meaning  of  §  1.113).  and,  as 
such,  the  applicant,  in  a  deliberate 
course  of  action/inaction,  takes  no 
further  steps  to  ensure  the  filing  a  r^ly 
within  the  meaning  of  §  1.113  (e.g.,  a 
notice  of  appeal)  to  the  final  rejection. 
The  comment  suggested  that  §  1.137  is 
unclear  as  to  whether  the  delay  in  this 
situation,  which  may  be  deliberate  or 
intentional  in  the  literal  sense,  would 
constitute  an  "unintentional"  delay 
within  the  meaningof  §  1.137(b). 

Response:  The  Onice  has  amended 
§  1.137  to  require  that  "the  entire  delay 
in  filing  the  required  reply  from  the  due 
date  for  the  reply  until  the  filing  of  a 
grantable  petition"  was  "unavoidable" 
(§  1.137(a))  or  "unintentional" 
(§  1.137(b)).  Thus,  intentional  delays 
occurring  prior  to  the  due  date  for  reply 
to  avoid  abandonment  do  not  preclude 
relief  pursuant  to  §  1.137.  Should  the 
delay  in  the  example  given  extend  past 
the  extendable  due  date  for  reply  (under 
§  1.113)  to  the  final  rejection,  an 
appropriate  statement  of  unintentional 
delay  could  be  made  as  the  applicant 
did  not  intend  to  have  the  deadline  for 
reply  under  §  1.113  to  the  final  rejection 
expire. 

in  addition,  there  is  a  distinction 
between:  (1)  a  delay  resulting  frrun  an 
error  in  judgment  as  to  whethOT  to 
permit  an  application  to  become 
abandoned  (whether  to  prosecute  the 
application)  or  whether  to  seek  or 
persist  in  seeking  the  revival  of  the 
abandoned  application;  and  (2)  a  delay 
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resulting  from  an  error  in  fudgment  as 
to  the  steps  necessary  to  continue  the 
prosecution  delay  in  seeking  revival  of 
the  application.  Where  the 
abandonment  and  ensuing  delay  results 
from  an  error  in  judgment  as  to  whether 
to  permit  an  application  to  become 
abandoned  (whether  to  prosecute  the 
application)  or  whether  to  seek  or 
persist  in  seeking  the  revi\  al  of  the 
abandoned  application,  the 
abandonment  of  such  application  is 
considered  a  deliberately  chosen  course 
of  action,  and  the  residting  delay  cannot 
be  considered  "unintentional"  within 
the  meaning  of  §  1.137(b).  Where, 
however,  an  error  in  judgment  as  to  the 
steps  necessary  to  continue  prosecution 
results  in  abandonment  of  the 
application,  the  abandonment  of  such 
application  is  not  necessarily 
considered  a  deliberately  chosen  course 
of  action,  and  the  resulting  delay  may  be 
considered  "unintentional"  within  the 
meaning  of  §  1 .  137(b). 

However.  §§  1.116  and  1.135(b)  are 
manifest  that  proceedings  concerning  an 
amendment  after  final  rejection  will  not 
operate  to  avoid  abandonment  of  the 
application  in  the  absence  of  a  timely 
and  proper  appeal.  Unless  the  applk^t 
is  informed  in  writing  that  the 
application  is  allowed  prior  to  the 
expiration  of  the  period  for  reply  to  the 
final  Office  action,  it  is  the  applicant's 
responsibility  to  timely  file  a  notice  of 
appeal  (and  fee)  to  avoid  the 
abandonment  of  the  application.  The 
abandonment  of  an  application  subject 
to  a  final  Office  action  is  not 
"unavoidable"  within  the  meaning  of  35 
U.S.C  133  and  §  1.137(a)  in  the 
situation  in  which  the  applicant  simply 
permits  the  maximum  extendable 
statutory  period  for  reply  to  a  final 
Office  action  to  expire  while  awaiting  a 
notice  of  allowance  or  other  action. 

Comment  67:  One  conunent  opposed 
the  changes  to  §  1.137  on  the  bases  that: 
(1)  it  permits  submarine  patents,  in  that 
an  applicant  may  permit  an  application 
to  become  abandoned  and  wait  to  see 
whether  the  invention  was  developed 
by  other  entities:  and  (2)  the  revival  of 
a  long-abandoned  application  will  have 
an  adverse  impact  on  the  examiner,  in 
that  the  examiner  who  originally 
examined  that  application  may  no 
longer  be  at  the  Office,  or  will  have  to 
reacquaint  himself  or  herself  with  the 
application. 

Response:  The  change  to  §  1.137(b) 
does  not  permit  an  applicant  to  obtain 
revival  where  either  (1)  the  applicant 
deliberately  permitted  the  application  to 
become  abandoned:  or  (2)  the  applicant 
deliberately  delayed  seeking  revival  to 
see  whether  the  invention  was 
developed  by  other  entities.  It  is  well 


established  that  where  applicant 
deliberately  permits  an  application  to 
become  abandoned,  the  abandonment  of 
such  application  is  considered  a 
deliberately  chosen  course  of  action, 
and  the  resulting  delay  cannot  be 
considered  "unintentional"  within  the 
meaning  of  §  1.137(b).  See  Application 
of  C.  11  USPQ2d  at  1380.  Ukewise, 
where  the  applicant  deliberately 
chooses  not  to  either  seek  or  persist  in 
seeking  the  revival  of  an  abandoned 
application,  the  resulting  delay  in      * 
seeking  revival  of  the  application  caimot 
be  considered  "unintentional"  within 
the  meaning  of  §  1.137(b).  The 
intentional  abandonment  of  an 
application,  or  an  intentional  delay  in 
seeking  either  the  withdrawal  of  a 
holding  of  abandonment  in  or  the 
revival  of  an  abandoned  application, 
precludes  a  finding  of  unavoidable  or 
imintentional  delay  pursuant  to  §  1.137. 
See  Maldague.  10  USPQ2d  at  1478. 

While  it  is  possible  for  an  applicant 
to  make  a  misleading  statement  that  the 
delay  was  unintentional  to  obtain 
revival  of  an  abandoned  application,  the 
Office  simply  must  rely  upon  the  candor 
and  good  faith  of  those  prosecuting 
patent  applications  (e.g.,  it  is  equally 
possible  for  a  pcuty  to  fabricate  evidence 
and  obtain  the  revival  of  a  long- 
abandoned  application  on  the  l>asis  of 
unavoidable  delay).  Any  applicant 
obtaining  revival  based  upon  a 
misleading  statement  that  the  delay  was 
unintentional  may  find  the  achievement 
short-lived  as  a  result  of  the  question  of 
intentional  delay  being  raised  by  third 
parties  challenging  any  patent  issuing 
from  the  application. 

The  revival  of  any  long-abandoned 
application  will  have  an  adverse  impact 
on  the  examiner,  however,  long- 
abandoned  applications  have  been 
previously  revived  pursuant  to 
§  1.137(a)  on  the  basis  of  unavoidable 
delay.  See  In  re  Lonardo,  17  USPQ2d 
1455  (Comm'r  Pat.  1990)(application 
revived  after  being  abandoned  for  more 
than  sixtera  years).  Thus,  this  change  to 
§  1.137(b)  will  not  create  a  burden  on 
examiners  that  did  not  exist  before,  and 
could  in  fact  reduce  the  biuden  as  a 
result  of  the  requirement  that  in 
applications  abandoned  for  excessive 
periods  of  time  would  have  to  show  that 
the  entire  delay  was  "imavoidable"  or 
'•unintentional." 

Comment  68:  One  comment  suggested 
that  the  two-year  limitation  in  35  U.S.C 
41(c)  is  a  "good  compromise"  in  regard 
to  a  filing  period  for  filing  petitions  to 
revive  based  upon  unintentional  defay. 

Response:  The  suggestion  is  not 
adopted.  Changing  the  one-year  filing 
period  requirement  in  §  1.137(b)  to  a 
two-year  filing  period  requirement 


would  not  substantially  change  the 
problem  caused  by  a  filing  period 
requirement,  namely,  that  it  causes 
inequitable  results  in  certain  instances. 
In  addition,  the  inclusion  of  any  filing 
period  reqtiirement  in  §  1.137(a)  or  (b) 
will  likely  induce  applicants,  or  thefr 
representatives,  to  delay  the  filing  of  a 
petition  under  §  1.137  until  the  end  of 
such  filing  period.  See  Application  ofS, 
8  USPQ2d  at  1632.  The  Office  has  no 
discretion  in  regard  to  the  twenty-four 
month  filing  period  requirement  in  35 
U.S.C.  41(c),  but  the  presence  of  a 
twenty-four  month  filing  period 
requirement  in  35  U.S.C  41(c)  does  not 
imply  that  the  Office  must  place  a 
twenty-four  month  filing  period 
requirement  into  the  rules 
implementing  35  U.S.C.  41(a)(7),  which 
contains  no  filing  period  requirement. 

Comment  69:  One  comment  opposed 
the  changes  to  §  1.137  on  the  basis  that 
the  right  to  revive  an  abandoned 
application  should  be  limited  due  to  the 
public's  right  to  practice  a  technology 
"that  an  applicant  has  abandoned." 

Response:  35  U.S.C.  41(a)(7) 
authorizes  the  Office  to  revive  an 
abandoned  application  where  the 
abandonment  was  unintentional  (or 
imavoidable,  the  epitome  of 
unintentional),  but  not  where  the 
abandonment  was  intentional.  Section 
1.137  does  not  authorize  the  revival  of 
an  abandoned  application  where  the 
applicant,  by  deliberate  course  of  action, 
has  abandoned  an  application  or 
delayed  seeking  its  revival. 
Additionally,  in  many  instances  the 
disclosure  in  a  patent  maturing  bom  a 
revived  application  would  not  have 
been  disclosed  and  the  technology 
therein  would  not  be  public  knowledge, 
but  for  the  revival  of  the  application. 

Comment  70:  One  comment  suggested 
the  need  for  an  intervening  rights 
provision  to  protect  innocent  infringers. 

Response:  The  issue  of  intervening 
rights  relates  to  the  enforcement  of 
patent  rights,  which  does  not  directly 
concern  the  conduct  of  proceedings  in 
the  Office.  Thus,  it  is  unclear  whether 
the  Office  is  authorized  under  35  U.S.C 
6  to  promulgate  regulations  including 
an  intervening  rights  provision. 

Comment  71:  Several  comments 
suggested  that  §  1.137(b)  be  amended  to 
include  the  "promptly  filed" 
requirement  of  §  1.137(a). 

Response:  The  suggestion  is 
effectively  adopted,  although  via  a 
different  mechanism  as  explained 
below.  While  there  is  considerable  merit 
to  the  suggestion  for  the  inclusion  of  a 
"promptly  filed"  requirement  in  both 
§  1.137(a)  and  (b).  the  Office  has 
eliminated  the  "promptly  filed" 
requirement  bom  §  1.137(a)  to  avoid 
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confusion  between  "promptly  filed" 
and  "unavoidable  delay."  The  phrase 
"promptly  filed"  has  been  associated 
with  §  1.137(a)  and  its  requirement  for 
"unavoidable"  delay,  and,  as  such,  the 
inclusion  of  a  "promptly  filed" 
requirement  in  §  1.137(b)  might  cause 
confusion  in  regard  to  the  distinction 
between  the  circumstances  that 
constitute  unavoidable  delay  and  the 
circumstances  that  constitute 
imintentional  delay. 

SecUon  1.137(a)(3)  and  (b)(3)  as 
adopted  requires  that  "the  entire  delay 
in  filing  the  required  reply  from  the  due 
date  for  the  reply  until  the  filing  of  a 
grantable  petition"  has  been 
"unavoidable"  (§  1.137(a))  or 
"unintentional"  (§  1.137(b))  to  clarify 
the  requirements  for  a  petition  under 
§  1.137(a)  and  (b).  As  discussed  supra, 
an  applicant  who  fails  to  file  a  petition 
under  §  1.137(a)  or  (b)  "promptly"  upon 
becoming  notified,  or  otherwise 
becoming  aware,  of  the  abandonment  of 
the  application  will  not  be  able  to  show 
that  "the  entire  delay  in  filing  the 
required  reply  from  the  due  date  for  the 
reply  until  the  filing  of  a  grantable 
pcrtition  pursuant  to  |§  1.137(a)]  was 
unavoidable,"  and  will  probably  not 
even  be  able  to  make  an  appropriate 
statement  that  "the  entire  delay  in  filing 
the  required  reply  from  the  due  date  for 
the  reply  until  the  filing  of  a  grantable 
petition  pursuant  to  (§  1.137(b)]  was 
unintentional."  Obviously,  any  petition 
under  §  1.137(a)  or  (b)  should  be 
"promptiy  filed"  upon  discovery  of 
abandonment  to  avoid  a  question  as  to 
whether  the  filing  of  such  a  petition  was 
intentionally  delayed. 

Comment  72:  One  comment 
questioned  how  a  patent  could  lapse  for 
failure  to  pay  the  issue  fee.  as  a  patent 
does  not  issue  unless  the  issue  fee  is 
paid. 

Response:  35  U.S.C  151  provides  that 
where  an  applicant  timely  submits  the 
sum  specified  in  the  Notice  of 
Allowance  as  the  issue  fee,  but  a 
balance  of  the  issue  fee  remains 
outstanding  (due  to  a  fee  increase),  the 
patent  will  lapse  unless  the  balance  of 
the  issue  fee  is  timely  paid.  See  Mills, 
12  USPQ2d  at  1848;  see  also  Ex  parte 
Crissy,  201  USPQ68g  (Bd.  Pat  App. 
1976). 

Comment  73:  One  comment  suggested 
that  §  1.137(a)(1)  and  (b)(1)  not  require 
a  continuing  application  if  the 
application  became  abandoned  for 
fiailure  to  reply  to  a  non-final  Office 
action. 

Response:  Section  1.137(a)(1)  and 
(bKl )  each  provide  that  a  petition 
thereunder  include: 

The  required  reply.  lutleM  previously  filed. 
In  •  nooiwovisiaaal  appbcatioD  < 


fat  bilnra  to  prosecute,  the  required  reply 
may  be  met  by  the  filing  of  a  continuing 
application.  In  an  application  or  patent, 
abandoned  or  lapsed  for  bilure  to  pay  the 
•issue  fee  or  any  portion  thereof,  the  required 
reply  must  be  the  payment  of  the  issue  fee 
or  any  outstanding  Inlance  thereof. 

As  discussed  supra,  there  may  be 
circumstances  under  which  the  Office 
may  require  a  continuing  application  to 
meet  this  reply  requirement. 
Nevertheless,  in  a  nonprovisional 
application  abandoned  for  failure  to 
prosecute,  a  continuing  application  is 
generally  a  permissive  (i.e.,  "may  be 
met")  reply,  in  that  an  applicant  in  a 
nonprovisional  application  abandoned 
for  failure  to  prosecute  may  file  a  reply 
under  §  1.111  to  a  non-final  Office 
action  or  a  reply  under  §  1.113  (e.g., 
notice  of  appeal)  to  a  final  Office  action, 
or  may  simply  file  a  continuing 
application  as  the  required  reply.  In  an 
application  or  patent,  abandoned  or 
lapsed  for  failure  to  pay  any  portion  of 
the  required  issue  fee,  the  issue  fee  or 
any  outstanding  balance  thereof  is  the 
mandatory  (i.e.,  "must  be")  reply.  As 
the  "continuing  application"  option  is 
limited  to  an  abandoned  nonprovisional 
application,  the  reply  in  an  ai>andoned 
provisional  application  must  be  any 
outstanding  reply  to  an  Office 
requirement. 

Comment  74:  One  comment  suggested 
that  §  1.137(c)  be  amended  to  take  into 
account  the  provision  in  35  U.S.C 
154(c)  that  an  application  (otiier  than  a 
design  application)  is  entitied  to  a 
patent  term  of  not  less  than  twenty  years 
from  its  filing  date,  or  if  the  application 
contains  a  specific  refermce  to  an 
earlier  filed  application(s)  under  35 
U.S.C.  120, 121,  or  365(c),  the  date 
twenty  years  from  the  filing  date  of  the 
earliest  such  application(s). 

Response:  Tne  suggestion  is  not 
adopted.  The  Office  considers  this 
situation  to  be  applicable  to  a  relatively 
small  class  of  applications,  and,  as  such, 
does  not  deem  it  prudent  to  introduce 
into  §  1.137(c)  the  complexity  necessary 
to  account  for  this  situation.  Applicants 
in  this  situation  (e.g.,  instances  in  which 
an  application  filed  prior  to  June  8. 
1995,  is  to  be  revived  solely  for 
purposes  of  copendency  with  an 
application  filed  on  or  after  Jime  8, 
1995)  may  file  a  petition  pursuant  to 
$  1.183  requesting;  that  the  Office  waive 
the  provisions  of  §  1.137(c)  to  the  extent 
that  §  1.137(c)  requires  a  disclaimer  of 
the  period  in  excess  of  the  date  twmty 
years  from  the  filing  date  of  the 
application,  or  if  the  application 
contains  a  specific  reference  to  an 
earlier  filed  application(s)  under  35 
U.S.C  120. 121.  or  365(c).  the  date 
tweaty  yean  finB  the  fiMog  date  of  the 


earliest  such  application(s).  The  Office 
will  refund  the  ^  1.17(h)  petition  fee  if 
the  §  1.183  petition  is  granted. 

Comment  75:  One  comment  suggested 
that  the  last  paragraph  of  §  1.137  read: 

Under  no  circumstance  may  a  petition  to 
revive  a  provisional  application  be  filed  more 
than  twelve  months  after  the  filing  date  of  the 
provisional  application.  No  application  filed 
more  than  twelve  monttu  after  the  filing  date 
of  a  provisional  application  is  entitled  to  a 
claim  of  priority  from  the  provisional 
(application),  notwithstanding  the 
copendency  of  any  petition  to  revive  tlis 
provisional  applicatioii. 

Response:  The  suggestion  is  not 
adopted.  35  U.S.C.  111(b)(3)(C) 
authorizes  the  revival  of  an  abandoned 
application  on  the  basis  of  unavoidable 
or  unintentional  delay.  35  U.S.C 
lIl(bX5)  provides  that  a  "provisional 
application  shall  be  regarded  as 
abandoned  12  months  after  the  filing 
date  of  such  application  and  shall  not  be 
subject  to  revival  thereafter."  35  U.S.C. 
lll(b]  does  not  contain  any  limitation 
on  the  filing  date  of  a  petition  to  revive 
an  abandoned  provisional  application 
(or  the  date  by  which  such  a  petition 
must  be  granted),  but  only  a  Umitetion 
as  to  the  period  of  pendency  of  the 
provisional  application.  Thus,  §  1.137(e) 
as  adopted  provides  that  "[a] 
provisional  application  *   *   *  may  be 
revived  *  *   *  so  as  to  be  pending  for  a 
period  of  no  longer  than  twelve  months 
&t>m  its  filing  date.  Under  no 
circumstances  will  a  provisional 
application  be  regarded  as  pending  after 
twelve  months  from  its  filing  date." 

Section  U1S9 

Section  1.139  is  removed  and 
reserved  and  its  subject  matter  added  to 
§1.137. 

No  conunents  were  received  regarding 
the  proposed  change  to  §  1.139. 

Section  1.142 

Section  1.142  is  amended  by 
replacement  of  "response"  with  "reply* 
in  accordance  with  the  change  to 
§1.111. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.142. 

Section  1.144 

Section  1.144  is  amended  for 
clarification  purposes. 

No  coomients  were  received  regarding 
the  proposed  change  to  §  1.144. 

Section  1.146 

Section  1.146  is  amended  for 
clarification  purposes. 

No  comments  were  received  regarding 
the  propoaed  change  to  §  1.146. 
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Section  1.152 

Section  1.152  is  amended  to  place  its 
former  provisions  into  paragraphs  (a), 
(a)(1),  and  (a)(2)  for  clarification. 

Section  1.152  is  also  amended  to 
remove  the  prohibition  against  color 
drawings  and  color  photographs  in 
design  applications.  Section  1.152  is 
amended  to  permit  the  use  of  color 
photographs  and  color  drawriogs  in 
design  applications  subject  to  the 
petition  requirements  of  §  1.84(a)(2) 
inasmuch  as  color  may  be  an  integral 
element  of  the  ornamental  design.  While 
pen  and  ink  drawings  may  be  lined  for 
color,  a  clear  showing  of  the 
configuration  of  the  design  may  be 
obscured  by  this  drafting  method.  New 
technologies,  such  as  holographic 
designs,  fireworiu  and  laser  light 
displays  may  not  be  accurately 
disclosed  without  the  use  of  color. 

The  term  "article"  of  §  1.152(a)  is 
replaced  by  the  terra  "design"  as  35 
U.S.C.  171  requires  that  the  claim  be 
directed  to  the  "design  for  an  article" 
not  the  article,  per  se.  Therefore,  to 
comply  with  the  requirements  of  35 
U^.C  112, 1 1,  it  is  only  necessary  that 
the  design  as  embodied  in  the  article  be 
fully  disclosed  and  not  the  article  itself. 
The  term  "must"  has  been  replaced  by 
the  term  "should"  to  allow  for  latitude 
in  the  illustration  of  articles  whose 
configuration  may  be  understood 
without  surface  shading.  Clarification 
language  has  been  added  to  note  that  the 
use  of  solid  black  siir£aces  is  permitted 
for  representation  of  the  color  black  as 
well  as  color  contrast  and  that 
photographs  and  ink  drawings  must  not 
be  combined  as  formal  drawings  in  one 
application. 

A  new  §  1.152(b)  is  added  to  clarify 
Office  practice  concerning  details 
disclosed  in  the  ink  drawings,  color 
drawings,  or  photographs  de(>osited 
with  the  original  application  papers. 
Specifically.  §  1.152(b)  provides  that 
any  details  disclosed  in  the  ink  or  color 
drawings,  or  photographs  deposited 
with  the  original  application  papers 
constitutes  an  integral  part  of  the 
disclosed  and  claimed  design,  except  as 
otherwise  provided  in  §  1.152(b). 
Section  1.152(b)  further  specifies  that 
this  detail  may  include  color  or  contrast, 
graphic  or  written  indicia,  including 
identifying  indicia  of  a  proprietary 
nature  (e.g..  a  company  logo),  sur&ce 
ornamentation  on  an  article,  or  any 
combination  thereof.  The  "but  not 
limited  to"  phrase  in  §  1.152(b)  clarifies 
that  this  list  is  exemplary,  not 
exhaustive. 

Section  1.152(bHl)  provides  that 
when  any  detail  shown  in  informal 
drawings  or  photographs  does  not 


constitute  an  integral  part  of  the 
disclosed  and  claimed  design,  a  specific 
disclaimer  must  appear  in  the  original 
application  papers  either  in  the 
specification  or  directly  on  the  drawings 
or  photographs.  This  specific  disclaimer 
in  the  original  apptication  papers  will 
provide  antecedent  basis  for  the 
omission  of  the  disclaimed  detail(s)  in 
later-filed  drawings  or  photographs. 
That  is,  in  the  absence  of  such  a 
diadaimer,  later-filed  formal  or  informal 
drawings  not  including  any  detail 
disclosed  in  the  original  drawings  will 
be  considered  to  contain  new  matter, 
and  will  be  treated  accordingly.  See  35 
U.S.C  112, 1 1;  S  1.121(a)(6). 

Comment  76:  One  comment  stated 
that  applicant  may  misunderstand  the 
implications  of  submitting  a  design 
drawing  in  color  and  suggested  that 
§  1.152  should  explain  and  give  notice 
of  the  consequences  of  submitting  an 
initial  color  drawing  in  design 
applications. 

Response:  The  comment  has  been 
adopted. 

Section  l.lS2(b)(2)  provides  that 
when  informal  color  drawings  or 
photographs  are  deposited  with  the 
original  application  papers  without  a 
disclaimer  pursuant  to  §  1.152(b)(1), 
formal  color  drawings  or  photographs, 
or  a  black  and  white  drawing  lined  to 
represent  color,  will  be  required. 

Section  1.154 

The  heading  of  §  1.154  is  amended  to 
read  "(alrrangement  of  application 
elements"  for  consistency  with  §§  1.77 
and  1.163.  Section  1.154  paragraph  (a) 
is  amended  to  clarify  that  a  voluntary 
submission  (see  comments  under 
§  1.152  relating  to  substitution  of 
"design"  for  "article")  may  and  should 
be  made  of  "a  brief  description  of  the 
nature  and  intended  use  of  the  aiticle  in 
which  the  design  is  embodied."  It  is 
current  practice  for  design  examiners,  in 
appropriate  cases,  to  inquire  as  to  the 
nature  and  intended  use  of  the  article  in 
which  a  claimed  design  is  embodied. 
The  submission  of  such  description  will 
allow  for  a  more  accurate  initial 
classification,  and  aid  in  providing  a 
proper  and  complete  search  at  the  time 
of  the  first  action  on  the  merits.  In  those 
instances  where  this  feature  description 
is  necessary  to  establish  a  clear 
understanding  of  the  article  in  which 
the  design  is  embodied,  provision  of  the 
feature  description  would  help  in 
reducing  pendency  by  eliminating  the 
necessity  for  time-consuming 
correspondence.  Specifically,  requests 
for  information  prior  to  first  action 
would  be  avoided.  Absent  an 
amendment  requesting  deletion  of  the 


description  it  would  be  printed  on  any 
patent  that  would  issue. 

No  comments  were  received  regardix^ 
the  proposed  change  to  §  1.154. 

Section  1.155 

Section  1.155  is  amended  to  include 
only  the  language  of  Conner  §  1.155(a). 
The  subject  matter  of  former  paragraphs 
(b)  through  (f)  of  §  1.155  were  added  to 
§1.137. 

No  comments  were  received  regarding 
the  proposed  change  lo  §  1.155. 

Section  1.163 

The  heading  of  §  1.163  is  amended  to 
read  "(slpecification  and  arrangement  of 
application  elements"  for  consistency 
with  §§  1.77  and  1.154.  Section  1.163(b) 
is  amended  to  remove  an  unnecessary 
and  outmoded  reference  to  a  "legible 
carbon  copy  of  the  original" 
specification  for  plant  applications. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.163. 

Section  1.165 

The  proposed  amendment  to  §  1.165 
to  remove  the  reference  to  the  artistic 
and  competent  execution  of  plant  patent 
drawings  is  withdrawn. 

Comment  77:  One  conunent  argued 
that  the  language  proposed  to  be  deleted 
was  actually  relied  upon  by  examiners 
to  obtain  new  and  better  illustrations. 

Response:  The  comment  was  adopted 
to  the  extent  that  the  proposed  change 
is  withdrawn  to  allow  for  further  study 
of  what  language  related  to  the  type  of 
plant  drawings  should  appear  in 
§1.165. 

Section  1.167 

Section  1.167  is  amended  to  include 
only  the  language  of  former  §  1.167(a), 
in  that  paragraph  (b)  is  removed  as 
unnecessary  in  view  of  §  1.132. 

Comment  78:  One  comment 
questioned  whether  §  1.132  covers 
paragraph  (b)  of  §1.167,  which 
paragraph  has  been  deleted. 

Response:  Paragraph  (b)  of  §  1.167 
provided  for  the  submission  of  affidavits 
by  qualified  agricultural  or  horticultural 
experts  regarding  the  novelty  and 
distinctiveness  of  the  variety  of  plant. 
Section  1.132  relates  to  affidavits 
traversing  grounds  of  rejection,  and  is 
recognized  as  the  appropriate  rule  under 
which  an  affidavit  may  be  submitted 
which  does  not  £all  within  or  under 
other  specific  rules.  See  MPEP  716. 

Section  1.171 

Section  1.171  is  amended  to  no  longer 
require  an  order  for  a  title  report  in 
reissue  applications  as  the  requirement 
for  a  certification  on  behalf  of  all  the 
assignees  under  concomitantly  amended 
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§  1.172(a)  obviates  the  need  for  a  title 
report  and  fee  therefor.  Section  1.171  is 
also  amended  by  deletion  of  the 
requirement  for  an  offer  to  surrender  the 
patent,  which  offer  is  seen  to  be 
redundant  in  view  of  §  1.178. 

No  adverse  comments  were  received 
regarding  the  proposed  change  to 
§1.171. 

Section  1.172 

Section  1.172  is  amended  to  require 
that  all  assignees  establish  their 
ownership  interest  in  compliance  with 
§  3.73(b).  The  amendment  as  originally 
proposed  repeated  requirements  foimd 
in  §  3.73(b)  rather  than  incorporating 
§  3.73(b),  as  assignees  of  a  part  interest 
are  firequently  involved  in  reissue 
applications. 

Comment  79:  One  comment  noted 
that  the  proposed  amendment  repeated 
requirements  already  foimd  in  §  3.73(b) 
and  was  unnecessary. 

Response:  The  comment  was  adopted, 
in  that  §  1.172  is  amended  to  simply 
reference  §  3.73(b).  Section  3.73(b)  is 
amended  to  replace  a  reference  to  an 
assignee  of  the  entire  right,  title  and 
interest  with  a  reference  to  an  assignee, 
so  as  to  include  assignees  of  a  part 
interest 

Section  1.175 

Section  1.175  relating  to  the  content 
of  the  reissue  oath  or  declaration  (MPEP 
1414),  as  well  as  §§  1.48  and  1.324 
relating  to  correction  of  inventorship  in 
an  application  and  in  a  patent, 
respectively,  are  amended  to  remove  the 
requirement  for  a  factual  showing 
relating  to  a  matter  in  which  a  lack  of 
deceptive  intent  must  be  established.  A 
statement  as  to  a  lack  of  deceptive  intent 
is  sufficient  to  meet  the  statutory 
requirement  under  35  U.S.C.  251  of  a 
lack  of  deceptive  intent  relating  to  the 
error(s)  to  be  corrected  by  reissue,  and 
a  fectual  showing  of  how  the  errorfs)  to 
be  corrected  by  reissue  arose  or 
occurred  is  not  required.  As  th6  Office 
no  longw  investigates  fi^ud  and 
inequitable  conduct  issues  and  a  reissue 
applicant's  statement  of  a  lack  of 
deceptive  intent  is  normally  accepted 
on  its  face  (See  MPEP  1448),  the 
requirement  in  former  §  1.175(a)(5)  that 
it  be  shown  how  the  error(s)  being  relied 
upon  arose  or  occiured  without 
deceptive  intent  on  the  part  of  the 
applicant  appears  to  be  undtdy 
burdensome  upon  applicants  and  the 
Office,  and  is  deleted.  This  applies  to 
the  initially  identified  error(s),  under 
paragraph  (a),  and  any  subsequentiy 
identified  error(s)  under  paragraph  (b). 

Comment  80:  Although  the 
elimination  of  the  requirement  for  a 
factual  showing  relating  to  how  the 


errors  arose  or  occurred  enjoyed 
overwhelming  support,  three  comments 
cited  the  need  for  continued 
investigation  by  the  Office.  One 
comment,  while  agreeing  that  some 
relaxation  of  reissue  oath  or  declaration 
requirements  are  in  order,  stated  that 
the  Office  should  not  decline  to 
investigate  entirely  or  adopt  a  pro  forma 
requirement  that  can  merely  be 
incanted.  Two  comments  stated  that  it 
is  hard  to  get  the  courts  to  review  this 
issue  and  that  the  courts  and  the  public 
are  at  a  disadvantage  absent  an 
explanation  of  how  the  error  occurred. 

Response:  Current  Office  practice  is  to 
reject  reissue  applications  only  where 
there  is  "smoking  gim"  evidence  of 
deceptive  intent,  which  will  not  be 
demonstrated  by  the  type  of  inquiry 
limited  to  a  showing  of  how  the  error 
arose  or  occurred  without  the  abilify  to 
subpoena  witnesses  or  evidence. 
Accordingly,  the  burden  presented  on 
all  reissue  applicants  based  on  the  mere 
collection  of  such  information  for  every 
error  is  not  seen  to  be  warranted. 

Comment  81 :  One  comment  suggested 
that  a  final  declaration  is  not  needed, 
and  that,  as  an  alternative,  counsel 
should  be  allowed  to  submit  a  statement 
based  on  information  and  belief  counsel 
is  not  aware  of  deceptive  intent. 

Response:  35  U.S.C  251  requires  that 
an  error  have  been  made  without 
deceptive  intention  to  be  corrected  via 
reissue.  Accordingly,  all  errors  being 
corrected  by  reissue  must  have  been 
made  without  deceptive  intention,  in 
that  an  error  made  with  deceptive 
intention  cannot  be  bootstrapped  onto 
an  error  made  without  deceptive 
intention  and  corrected  via  reissue.  The 
parties  with  the  best  knowledge  of  the 
lack  of  deceptive  intention  are  the 
patentees  and  owners  of  the  patent,  not 
counsel  for  the  reissue  application. 

An  initial  reissue  oath  or  declaration 
filed  pursuant  to  §  1.175(a)  is  limited  to 
identification  of  the  causels)  of  the 
reissue,  and  stating  generally  that  all 
errors  being  corrected  in  the  reissue 
application  at  the  time  of  filing  of  the 
oath  or  declaration  arose  without 
deceptive  intent  Paragraph  (aKl) 
requires  the  identification  of  at  least  one 
error  and  only  one  error  may  be 
identified  as  the  basis  for  reissue.  The 
current  practice  under  §  1.175  (a)(3)  and 
(a)(5)  of  specifically  identifying  all 
errors  being  corrected  at  the  time  of 
filing  the  initial  oath  or  declaration  is 
not  retained.  Although  only  one  error 
need  be  identified  to  provide  a  basis  for 
reissue,  where  only  one  error  among 
more  than  one  is  so  identified,  applicant 
should  carefully  monitor  that  the  error 
is  retained  or  submit  a  supplemental 


oath  or  declaration  identifying  another 
enror  or  errora. 

Comment  82:  One  comment  suggested 
that  since  a  reissued  patent  and  a 
reexamined  patent  may  also  be  reissued, 
paragraph  (a)(1)  of  §  1.175  may  be 
clarified  to  substitute  for  "original 
patent,"  "reissued,"  or  "existing  patent" 
as  what  is  wholly  or  parUy  inoperative 
or  invalid. 

Response:  The  effect  of  a  reissue  or 
reexamination  proceedings  is  to  cause  a 
substitution  for  the  original  patent  so 
that  the  reissued  or  reexamined  patent 
becomes  the  original  patent 

Paragraph  (b)(1)  of  §1.1 75  requires  a 
supplemental  reissue  oath  or 
declaration  for  erron  corrected  that 
were  not  covered  by  an  earlier  presented 
reissue  oath  or  declaration,  such  as  the 
initial  oath  or  declaration  pursuant  to 
paragraph  (a)  of  this  section  or  one 
submitted  subsequent  thereto  (a 
supplemental  oath  or  declaration  under 
this  paragraph),  stating  generally  that  all 
errors  being  corrected,  which  are  not 
covered  by  an  earlier  presented  oath  or 
declaration  purauant  to  §  1.175  (a)  and 
(b).  arose  without  any  deceptive 
intention  on  the  part  of  the  applicant  A 
supplemental  oath  or  declaration  that 
refera  to  all  errors  that  me  being 
corrected,  including  errors  covered  by  a 
reissue  oath  or  declaration  submitted 
pursuant  to  paragraph  (a)  of  this  section, 
would  be  acceptable.  The  specific 
requirement  for  a  supplemental  reissue 
oath  or  declaration  to  cover  errors 
sought  to  be  corrected  subsequent  to  the 
filing  of  an  initial  reissue  oath  or 
declaration  is  not  a  new  practice,  but 
merely  recognition  of  a  current 
requirement  for  a  supplemental  reissue 
oath  or  declaration  when  additional 
errors  are  to  be  corrected.  However,  the 
current  practice  of  specifically 
identifying  all  supplemental  errors 
being  corrected  in  a  supplemental 
reissue  oath  or  declaration  is  not 
retained. 

A  supplemental  oath  or  declaration 
under  paragraph  (b)(1)  must  be 
submitted  prior  to  allo%vance.  The 
supplemental  oath  or  declaration  may 
be  submitted  with  any  amendment  prior 
to  allowance,  paragraph  (b)(l)(i),  or  in 
order  to  overcome  a  rejection  tmder  35 
U.S.C  251  made  by  the  examiner  where 
there  are  errors  sought  to  be  corrected 
that  are  not  covered  by  a  previously 
filed  reissue  oath  or  declaration, 
paragraph  (b)(l)(ii).  Any  such  rejection 
by  the  examiner  will  include  a 
statement  that  the  rejection  may  be 
overcome  by  submission  of  a 
supplemental  oath  or  declaration,  which 
oath  or  declaration  states  that  the  erron 
in  issue  arose  without  any  deceptive 
intent  on  the  part  of  the  applicant  An 
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examiner  ordinarily  will  be  introducing 
a  relection  under  35  U^.C  251  baaed  on 
the  lack  of  a  supplemental  declaration 
for  the  first  time  in  the  prosecution  once 
the  claims  are  determined  to  be 
otherwise  allowable.  The  introduction 
of  a  new  ground  of  refection  under  35 
U.S.C  251  will  not  prevent  an  action 
from  being  made  Bnal.  except  first 
actions  pursuant  to  §  1.113(c),  because 
of  the  combination  of  the  following 
factors:  (1)  The  finding  of  the  case  in 
condition  for  allowance  is  the  first 
opportvmity  that  the  examiner  has  to 
make  the  refection;  (2)  the  rejection  is 
being  made  in  response  to  an 
amendment  of  the  application  (to  deal 
with  the  errors  in  the  patent);  (3)  all 
applicants  are  on  notice  that  this 
rejection  will  be  made  upon  finding  of 
the  case  otherwise  in  condition  for 
allowance  where  errors  have  been 
corrected  subsequent  to  the  last  oath  or 
declaration  filed  in  the  case,  therefore, 
the  rejection  should  have  been  expected 
by  applicant;  and  (4)  the  rejection  will 
not  prevent  applicant  from  exercising 
any  rights  as  to  curing  the  rejection, 
since  applicant  need  only  submit  the 
supplemental  oath  or  declaration  with 
the  above-described  language,  and  it 
will  be  entered  to  cure  the  rejection 
provided  it  raises  no  additional  issue, 
such  as  an  informality  or  substantive 
reissue  quisstlon  (e.g.,  a  previously 
omitted  claim  for  priority  under  35 
U.S.C.  119). 

A  supplemental  oath  or  declaration 
under  paragraph  (b)  of  this  section 
would  only  be  required  for  errors  sought 
to  be  corrected  during  prosecution  of 
the  reissue  application.  Where  an  Office 
action  contains  only  a  rejection  under 
35  U.S.C.  251  and  indicates  that  a 
supplemental  oath  or  declaration  under 
this  paragraph  would  overcome  the 
rejection,  applicants  are  encouraged  to 
authorize  the  payment  of  the  issue  fee 
at  the  time  the  supplemental  reissue 
oath  or  declaration  is  submitted  in  view 
of  the  clear  likelihood  that  the  reissue 
application  will  be  allowed  on  the  next 
Office  action.  Such  authorization  will 
reduce  the  delays  in  the  Office  awaiting 
receipt  of  the  issue  fee.  Where  there  are 
no  errors  to  be  corrected  over  those 
already  covered  by  an  oath  or 
declaration  submitted  under  paragraphs 
(a)  and  (b)(1)  of  this  section  {e.g..  the 
application  is  allowed  on  first  action), 
or  where  a  supplemental  oath  or 
declaration  has  been  submitted  prior  to 
allowance  and  no  further  errors  have 
been  corrected,  a  supplemental  oath  or 
declaration  under  this  paragraph,  or 
additional  supplemental  oath  or 
declaration  under  paragraph  (bKl). 
would  not  be  required. 


Paragraph  (bX2)  provides  that  for  any 
error  sought  to  be  corrected  after 
allowance  [e.g.,  under  §  1.312).  a 
supplemental  oath  or  declaration  must 
accompany  the  requested  correction 
stating  that  the  error(s)  to  be  corrected 
arose  without  any  deceptive  intent  on 
thepart  of  the  applicant 

Tne  quotes  around  lack  of  deceptive 
intent,  currendy  found  in  §  1.175(a)(6), 
are  removed  as  the  exact  language  is  not 
required.  The  reference  to  §  1.56, 
currently  found  in  §  1.175(a)(7),  is 
removed  as  unnecessary  in  view  of  the 
reference  to  §  1.56  in  §  1.63  that  is  also 
referred  to  by  §  1.175(a).  The  stated 
ability  of  applicant  to  file  affidavits  or 
declarations  of  others  and  the  ability  of 
the  examiner  to  require  additional 
information,  currendy  found  in 
§  1.175(b),  is  deleted  as  unnecessary  in 
view  of  35  U.S.C  131  and  35  U.S.C  132. 

New  paragraph  (c)  of  §  1.175  has  been 
rewritten  to  clarify  its  intent  that  a 
subsequenUy  submitted  oath  or 
declaration  under  this  section  need  not 
identify  any  enon  other  than  what  was 
identified  in  the  original  oath  or 
declaration  provided  at  least  one  of  the 
originally  identified  errors  to  be 
corrected  is  retained  to  provide  a  basis 
for  the  reissue. 

In  new  paragraph  (d)  of  §1.175  a 
reference  to  §  1.53(0  is  inserted  to 
clarify  that  the  initial  oath  or 
declaration  under  §  1.175(a)  including 
those  requirements  under  §  1.63  need 
not  be  submitted  (with  the  specification, 
drawing  and  claims)  in  order  to  obtain 
a  filing  date. 

Section  1.176 

The  adoption  of  a  final  change  to 
S  1.176  is  held  in  abeyance  pending 
further  consideration  by  the  Office  of 
the  decision  by  the  Federal  Circuit  in  In 
re  Gmff.  Ill  F.3d  874. 42  USPQZd  1471 
(Fed.  Cir.  1997).  Gra)^  involved  two 
issues:  (1)  whether  it  is  permissible  to 
have  a  continuation  of  a  reissue 
application  when  the  reissue 
application  has  issued  as  a  reissue 
patent:  and  (2)  whether  broadened 
claims  can  be  presented  more  than  two 
yeais  after  the  original  patent  date  in  a 
reissue  application  which  was  filed 
within  two  yeare  but  did  not  include 
any  broadened  claims.  While  Graffis 
more  direcUy  related  to  §  1.177  than 
§  1.176.  §§  1.176  and  1.177  ate 
sufficienUy  interrelated  that  the  Office 
considers  it  appropriate  to  hold  the  final 
changes  to  both  8  1.176  and  §  1.177  in 
abeyance  pending  further  consideration 
by  the  Office  of  the  decision  in  Graff. 

Comment  83:  A  comment  requested 
clarification  regarding  how  restriction, 
between  claims  added  in  a  reissue 
application  and  the  original  patent 


claims,  by  the  examiner  would  be 
permitted  in  $  1.176  while  S 1177 
would  prohibit  multiple  reissue  patents 
except  among  the  distinct  amd  separate 
parts  of  the  thing  patented. 

Response:  The  comment  will  receive 
further  consideration  when  a  final 
change  to  §  1.176  is  adopted. 

Section  1.177 

Section  1.177  was  proposed  to  be 
amended  to  discontinue  the  current 
practice  that  copending  reissue 
applications  must  be  issued 
simultaneously  unless  ordered 
otherwise  by  the  Commissioner 
pursuant  to  petition.  As  discussed 
supra,  the  adoption  of  a  final  change  to 
§  1.177  is  held  in  abeyance  pending 
further  consideration  by  the  Office  of 
the  decision  in  Gmff. 

Conunent  84:  One  comment  would 
limit  the  granting  of  multiple  reissue 
patents  on  different  dates  to  where  a 
petition  for  the  grant  of  midtiple  reissue 
patents  has  been  approved  prior  to  the 
issuance  of  any  reissue  patent.  Another 
comment  thought  that  only  one  petition 
fee  should  be  charged  notwithstanding 
whether  a  petition  in  more  than  one 
reissue  application  is  required. 

Response:  The  comments  will  receive 
further  consideration  when  a  final 
change  to  §  1.177  is  adopted. 

Section  1.181 

The  proposed  change  to  §  1.181  will 
not  be  made,  see  comments  relating  to 
§1.101. 

Comment  85:  One  comment  requested 
that  the  material  to  be  deleted  from 
§  1.181.  paragraphs  (d),  (e),  and  (g) 
should  be  retained  as  they  give  feir 
warning  to  all  and  the  consequences  of 
feilure  to  pay  a  petition  fee. 

Response:  The  comment  has  been 
adopted. 

Section  1.182 

Section  1.1 82  is  amended  by 
providing  that  a  petition  under  the 
section  may  be  granted  "subject  to  such 
other  requirements  as  may  be  imposed"  . 
by  the  Commissioner,  language  similar 
to  that  appearing  for  petitions  under 
§  1.183.  The  proposal  to  remove  the 
statement  that  a  decision  on  a  petition 
thereunder  will  be  conununicated  to 
interested  parties  in  writing  is 
withdrawn. 

Comment  86:  One  comment  opposed 
the  proposal  to  remove  the  statement 
that  a  decision  on  a  petition  under 
§  1.182  will  be  communicated  to 
interested  parties  in  writing,  arguing 
that  it  would  not  be  appropriate  for  the 
Office  to  decide  a  petition  under  §  1.182 
without  communicating  the  decision  to 
the  interested  parties  in  writing. 


Federal  Regiater  /  Vol  62.  No.  197  /  Friday,  October  10,  1997  /  Rules  and  RegulaUons       53167 


Response:  The  suggestion  is  adopted. 
The  Office  did  not  propose  to  remove 
the  statement  that  a  decision  on  a 
petition  under  §  1.182  will  be 
communicated  to  interested  parties  in 
writing  because  the  Office  intended  to 
discontinue  providing  written  decisions 
on  petitions  under  §  1.182  (or  any  other 
petition),  but  because  it  was  considered 
unnecessary  to  state  as  much  in  the  rule 
itself.  While  the  Office  will 
communicate  the  decision  on  any 
petition  under  §  1.182  to  the  interested 
parties  in  writing,  such  decision  may 
not  always  take  the  form  of  a  traditional 
decision  on  petition.  For  example,  the 
grant  of  a  pefition  under  §  1.182  to 
accept  the  omitted  page(s)  or  dsawing(s) 
in  a  nonprovisional  application  and 
accord  the  date  of  such  submission  as 
the  application  filing  date  will  be 
indicated  by  the  issuance  of  a  new  filing 
receipt  stating  the  filing  date  accorded 
the  application.  See  Notice  entiUed 
"Change  in  Procedure  Relating  to  an 
Application  Filing  Date"  published  in 
the  Federal  Register  at  61  FR  30041. 
30043  (June  13, 1996).  and  in  the 
Official  Gazette  at  1188  Off.  Gaz.  Pot. 
Office  48,  50-51  Quly  9, 1996). 

Section  1.184 

Section  1.184  is  removed  and 
reserved  as  representing  internal 
instructions. 

Comment  87:  Comments  suggested 
that  §  1.184  not  be  deleted 
notwithstanding  its  internal  directions. 
See  response  to  comment  relating  to 
§1.101. 

Section  1.184  relates  to  the  refusal  of 
a  subsequent  Commissioner  to 
reconsider  a  case  once  decided  by  a 
previous  Commissioner,  except  in 
accordance  with  principles  which 
govern  the  granting  of  new  trials.  As  the 
Commissioner  is  free  to  waive  any 
requirement  of  the  rules  not  required  by 
statute,  the  prohibition  against 
reconsideration  is  ineffective. 
Additionally,  the  deletion  of  the 
material  does  not  necessarily  represent 
an  intent  to  engage  in  reconsideration  of 
mattera  previously  decided,. 

Section  1.191 

Section  1.191(a)  is  amended  to  permit 
every  applicant,  and  every  owner  of  a 
patem  under  reexamination,  any  of 
whose  claims  have  beeti  twice  or  finally 
(§  1.113)  rejected  (rather  than  "any  of 
the  claims  of  which  have  been  twice 
rejected  or  given  a  final  rejection 
(§  1.113)").  to  file  an  appeal  to  the  Board 
of  Patent  Appeals  and  laterfereBces 
(Board)  to  better  track  the  language  of  35 
U.S.C.  134.  Section  1.191(a)  is  also 
amended  to:  (1)  expliciUy  mfat  to  a 
"notice  of  appcial"  to  provide 


antecedent  for  such  term  in  §  1.192;  (2) 
replace  "response"  with  "reply"  in 
accordance  with  the  change  to  §  1.111; 
and  (3)  refer  to  §  1.17(b)  for  consistency 
with  the  change  to  §  1.17. 

Comment  88:  One  comment  argued 
that  the  proposed  change  to  §1.191. 
limiting  the  "twice  rejected" 
requirement  for  appeal  to  a  particular 
application,  was  inconsistent  with  35 
U.S.C.  134,  as  indicated  by  the  Board  in 
the  unpublished  decision  Ex  parte 
Lemoine,  App>eal  No.  94-0216  (Bd.  Pat 
App.  &  Inter.,  £)ecember  27, 1994).  A 
second  comment  argued  that  §  1.191 
should  permit  an  appeal  based  on  one 
rejection  in  a  prior  application  and  one 
rejection  in  a  continuing  application  to 
avoid  requiring  an  applicant  to  file  a  pro 
forma  reply  to  meet  the  requirement 
that  the  particular  application  be  twice 
rejected. 

Response:  The  comments  have  been 
adopted  by  elimination  of  the  limitation 
to  twice  rejected  being  related  to  a 
particular  application.  To  avoid 
inconsistency  between  §  1.191  and  35 
U.S.C.  134.  §  1.191  as  adopted  ti^ks  the 
language  of  35  U.S.C.  134,  except  that 
§1.191  states  "twice  or  finally  (§  1.113) 
rejected"  rather  than  "twice  rejected." 
The  patent  statute  and  rules  oi  practice 
do  not  permit  an  application  to  be 
finally  rejected  (even  under  firat  action 
final  practice)  under  35  U.S.C  132. 
unless  the  applicant  is  one  "whose 
claims  have  been  twice  rejected"  within 
the  meaning  of  35  U.S.C.  134.  Thus,  the 
phrase  "or  finally  (§  1.113)"  may  be 
viewed  as  redundant.  Nevertheless,  as 
applicants  generally  delay  appeal  until 
final  action  (although  Pub.  L.  103-465 
may  change  this  practice),  and  there  has 
been  some  confusion  as  to  when  35 
U.S.C  134  and  §  1.191  permit  an 
apjplicant  to  appeal  a  rejection, 
§  1.191(a)  as  adopted  states  "twice  or 
finally  (§1.113)  rejected." 

Section  1.191(b)  is  amended  to 
eliminate  the  requirement  for  a  notice  of 
appeal  to:  (1)  be  signed;  or  (2)  identify 
the  appealed  claims.  These  two 
requirements  have  been  deleted  as  being 
redundant  of  the  requirements  of  §  1.192 
for  an  appeal  brief,  which  is  necessary 
to  avoid  dismissal  of  the  appeal.  Section 
1.33  requires  that  an  appeal  brief  filed 
in  either  an  application  (§  133(b))  or  a 
reexamination  proceeding  (§  1.33(c))  be 
signed.  Thus,  a  signed  appeal  brief 
under  §  1.192  (which  must  be  filed  to 
avoid  dismissal  of  the  appeal)  will  serve 
to,  in  effect,  ratify  any  unsigned  notice 
of  appeal  under  §  1.191.  Likewise,  the 
former  requirementof§  1.191(b)  for  an 
identification  of  the  appealed  claims  is 
unnecessary  as  §  1.192(cX3)  requires 
that  the  ai^eal  brief,  inter  alia,  identify 
the  "claims  appealed."  While  it  is  no 


longer  specifically  reqiiired  by 
§  1.191(b),  an  applicant  or  patent  owner 
should  continue  to  sign  notice  of 
appeals  under  §  1.191(b)  (like  odier 
papers)  and  to  also  identify  the  claims 
appealed.  The  change  to  §  1.191(b).  in 
effect,  permits  an  appeal  brief  to 
constitute  an  automatic  "correction"  of 
a  notice  of  appeal  that  is  not  signed  or 
does  not  identify  the  appealed  claims. 

The  failure  to  timely  me  an  appeal 
brief  will  result  in  dismissal  of  an 
appeal  (§  1.192(b)).  Thus,  the  failure  to 
tLmely  file  an  appeal  brief  (signed  in 
compliance  with  §  1.33(b)  or  (c))  after 
the  filing  of  an  unsigned  notice  of 
appeal  will  result  in  dismissal  of  the 
appeal  as  of  the  expiration  date 
(including  any  extensions  of  time 
actually  obtained)  for  filing  such  appeal 
brief.  It  will  not  result  in  treatment  of 
the  application  or  patent  under 
reexamination  as  if  the  notice  of  appeal 
had  never  been  filed.  This  distinction  is 
significant  in  an  application  containing 
allowed  claims,  in  that  dismissal  of  an 
appeal  results  in  cancellation  of  the 
rejected  claims  and  allowance  of  the 
application,  not  abandonment  of  the 
application  (which  would  have 
occurred  if  the  notice  of  appeal  had 
never  been  filed). 

The  Office  has  eliminated  the 
requirements  for  a  notice  of  appeal  to  be 
signed  and  to  identify  the  appealed 
claims  to  avoid  the  delay  and  expense 
to  the  applicant  and  the  Office  that  is 
involved  in  treating  a  defective  notice  of 
appeal.  These  changes  were  not  made  to 
encourage  the  filing  of  unsigned  notices 
of  appeal  or  notices  of  appcnl  that  do 
not  identify  the  claims  being  appealed: 
rather,  a  notice  of  appeal  should  be 
signed  and  identify  the  claims  appealed. 
As  the  change  to  §  1.191(b)  does  not 
affect  other  papers  submitted  with  a 
notice  of  appeal  {e.g.,  an  amendment 
under  §  1.116)  or  other  actions 
contained  within  the  notice  of  appeal 
(e.g.,  an  authorization  to  charge  fees  to 
a  deposit  account),  the  failure  to  sign  a 
notice  of  appeal  (or  accolnpanying 
papers)  may  have  adverse  effects 
notwithstanding  the  change  to 
§  1.191(b).  For  example,  an  unsigned 
notice  of  appeal  filed  with  an 
authorization  (unsigned)  to  charge  the 
appeal  fee  to  a  deposit  account  as 
pa3rment  of  the  notice  of  appeal  fee 
(§  1.17(b))  will  be  unacceptable  as 
lacking  the  appeal  fise,  as  §  1.191(b) 
applies  to  the  notice  of  appeal,  but  not 
to  an  authorization  to  charge  a  deposit 
account  that  happens  to  be  included  in 
the  notice  of  appeaL 

Section  1.192 

Section  1.192(a)  is  amended  by 
replacement  of  "response"  with  "reply" 
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in  accordance  with  the  change  to 
S  1.111.  and  to  refer  to  §  1.17(c)  for 
consistency  with  the  change  to  §  1.17. 

Comment  89:  One  comment  suggested 
that  the  appeal  process  could  be 
improved  by  the  imposition  of  a 
reasonable  page  limit  on  briefe. 

Response:  Tne  suggestion  will  be 
reviewed  for  hirther  consideration. 

Section  1.193 

Section  1.193.  as  well  as  §§  1.194, 
1.196,  and  1.197,  are  amended  to  change 
"the  appellant"  to  "appellant"  for 
consistency.  Section  1.193  is  also 
amended  by  revision  of  paragraph  (a) 
into  paragraphs  (a)(1)  and  (aH2)  and 
revision  of  paragraph  (b)  into 
paragraphs  (b)(1)  and  (b)(2).  Paragraph 
(a)(1)  retains  the  subject  matter  of 
current  paragraph  (a),  except  that  the 
phrase  "and  a  petition  from  such 
decision  may  be  taken  to  the 
Commissioner  as  provided  in  §  1.181"  is 
deleted  as  superfluous.  Section  1.181(a), 
by  its  terms,  authorizes  a  petition  from 
any  action  or  requirement  of  an 
examiner  in  the  ex  parte  prosecution  of 
an  application  which  is  not  subject  to 
appeal. 

Section  l.ig3(a)(2)  specifically 
prohibits  the  inclusion  of  a  new  ground 
of  rejection  in  an  examiner's  answer,  but 
also  expressly  provides  that  when  (1)  an 
amendment  under  §  1  116  proposes  to 
add  or  amend  one  or  more  claims.  (2) 
appellant  was  advised  (in  an  advisory 
action)  that  the  amendment  under 
§  1.116  would  be  entered  for  purposes  of 
appeal,  and  (3)  the  advisory  action 
indicates  which  individual  rejection(s) 
set  forth  in  the  action  from  which  the 
appeal  was  taken  [e.g..  the  final 
rejection)  would  be  used  to  reject  the 
added  or  amended  claim(s),  then  (1)  the 
apf)eal  brief  must  address  the 
rejection(s)  of  the  claim(s)  added  or 
amended  by  the  amendment  under 
§  1.116  as  indicated  in  the  advisory 
action,  and  (2)  the  examiner's  answer 
may  include  the  rejection(s)  of  the 
claim(s)  added  or  amended  by  the 
amendment  under  §  1.116  as  indicated 
in  the  advisory  action.  This  provision  of 
§  1.193(a)(2)  is  intended  for  those 
situations  in  which  a  rejection  is  stated 
(i.e.,  applied  to  some  claim)  in  the  final 
Office  action,  but  due  to  an  amendment 
imder  §  1.116  (after  final]  such  rejection 
is  now  applicable  to  a  claim  that  was 
added  or  amended  under  §  1.116.  For 
example,  when  an  amendment  under 
§  1.116  cancels  a  claim  (the  "canceled 
claim")  and  incorporates  its  limitations 
into  the  claim  upon  which  it  depends  or 
rewrites  the  claim  as  a  new  independent 
claim  (the  "appealed  claim"),  the 
appealed  claim  has  become  the  canceled 
d^m  since  it  now  contains  the 


limitations  of  the  canceled  claim  (j.e., 
the  only  difference  between  the 
appealed  claim  and  the  canceled  claim 
is  the  claim  number).  In  such  situations, 
the  appellant  has  been  given  a  fair 
opportunity  to  react  to  the  ground  of 
rejection  (albeit  to  a  claim  having  a 
different  claim  number).  Thus,  the 
Office  does  not  consider  such  a  rejection 
to  constitute  a  "new  ground  of 
rejection"  within  the  meaning  of 
§  1.193(b).  NevOTtheless.  §  1.193(b)(2) 
expressly  permits  such  a  rejection  on 
appeal  and  further  provides  that  ''[t]he 
filing  of  an  amendment  under  §  1.116 
which  is  entered  for  purposes  of  appeal 
represents  appellant's  consent  that 
when  so  advised  any  appeal  proceed  on 
those  claim(s)  added  or  amended  by  the 
amendment  under  §  1.1 16  subject  to  any 
rejection  set  forth  in  the  action  from 
which  the  appeal  was  taken"  to 
eliminate  controversy  as  to  the 
rejection(s)  to  which  claim(s)  added  or 
amended  under  §  1.116  may  be  subject 
on  appeal. 

The  phrase  "individual  rejections"  in 
§  1.193(a)(2)  addresses  the  situation  in 
which  claim  2  (which  depends  upon 
claim  1)  was  rejected  under  35  U.S.C 
103  on  the  basis  of  A  in  view  of  B  and 
claim  3  (which  depends  upon  claim  1) 
was  rejected  under  35  U.S.C.  103  on  the 
basis  of  A  in  view  of  C,  but  no  claim  was 
rejected  under  35  U.S.C.  103  on  the 
buis  of  A  in  view  of  B  and  C.  and  an 
amendment  under  §  1.116  proposes  to 
combine  the  limitations  of  cla.   <s  2  and 
3  together  into  new  claim  4.  In  this 
situation,  the  action  from  which  the 
appeal  is  taken  sets  forth  no  rejection  on 
the  basis  of  A  in  view  of  B  and  C,  and, 
as  such,  §  1.193(a)(2)  does  not  authorize 
the  inclusion  of  rejection  of  newly 
proposed  claim  4  under  35  U.S.C  103 
on  the  basis  of  A  in  view  of  B  and  C  in 
the  examiner's  answer.  Of  course,  as  a 
claim  including  the  limitations  of  both 
claim  2  and  dahtn  3  is  a  newly  proposed 
claim  in  the  application,  such  an 
amendment  under  §  1.116  may  properly 
be  refused  entry  as  raising  new  issues. 
Conversely,  that  §  1.193(a)(2)  would 
authorize  the  rejection  in  an  examiner's 
answer  of  a  claim  sought  to  be  added  or 
amended  in  an  amendment  under 
§  1.116  has  no  effect  on  whether  the 
amendment  under  §  1.116  is  entiUed  to 
entry.  The  provisions  of  §  1.116  control 
whether  an  amendment  under  §  1.116  is 
entitled  to  entry;  the  provisions  of 
§  1.193(a)(2)  control  the  rejections  to 
which  a  claim  added  or  amended  in  an 
amendment  under  §  1.116  may  be 
subject  in  an  examiner's  answer. 

While  §  1.193(a)  generally  prohibits  a 
new  ground  of  rejection  in  an 
examiner's  answer,  it  does  not  prohibit 
the  examiner  from  expanding  upon  or 


varying  the  rationale  for  a  ground  of 
rejection  set  forth  in  the  action  being 
appealed.  That  is,  the  parenthetical 
definition  of  "new  ground  of  rejection" 
in  MPEP  1208.01  as  including  an  "other 
reason  for  rejection"  of  the  appealed 
claims  means  another  basis  for  rejection 
of  the  appealed  claims,  and  not  simply 
another  argtunent,  rationale,  or  reason 
submitted  in  support  of  a  rejection 
previously  of  record. 

There  is  no  new  ground  of  rejection 
when  the  basic  thrust  of  the  rejection 
remains  the  same  such  that  an  appellant 
has  been  given  a  fair  opportunity  to 
react  to  the  rejection.  See  In  re  Kronig, 
539  F.2d  1300, 1302-03,  190  USFQ425, 
426-27  (CCPA  1976).  Where  the 
statutory  basis  for  the  rejection  remains 
the  same,  and  the  evidence  relied  upon 
in  support  of  the  rejection  remains  the 
same,  a  change  in  the  discussion  of  or 
rationale  for  supporting  the  rejection 
does  not  constitute  a  new  ground  of 
rejection.  Id.  at  1303, 190  USPQ  at  427 
(reliance  upon  fewer  references  in 
affirming  a  rejection  under  35  U.S.C. 
103  does  not  constitute  a  new  ground  of 
rejection).  Where  the  examiner  simply 
changes  (or  adds)  a  rationale  for 
supporting  a  rejection,  but  relies  upon 
the  same  statutory  basis  and  evidence  in 
support  of  the  rejection,  there  is  no  new 
ground  of  rejection. 

In  any  event,  an  allegation  that  an 
examiner's  answer  contains  an 
impermissible  new  ground  of  rejection 
is  waived  if  not  timely  (§  1.181(f))  raised 
by  way  of  a  petition  imder  §  1.181(a). 

Section  1.193(b)(1)  provides  appellant 
with  a  right  to  file  a  reply  brief  in  reply 
to  an  examiner's  answer  which  is  not 
dependent  upon  a  new  point  of 
argument  being  present  in  the 
examiner's  answer.  The  former  practice 
of  permitting  reply  briefs  based  solely 
on  a  finding  of  a  new  point  of  argument, 
as  set  forth  in  former  paragraph  (b),  is 
eliminated  thereby  preventing  present 
controversies  as  to  whether  a  new  point 
of  argument  has  been  made  by  the 
primary  examiner.  Appellant  would  be 
assured  of  having  the  last  submission 
prior  to  review  by  the  Board.  Upon 
receipt  of  a  reply  brief,  the  examiner 
would  either  acknowledge  its  receipt 
and  entry  or  reopen  prosecution  to 
respond  to  any  new  issues  raised  in  the 
reply  brief  Should  the  Board  desire  to 
remand  the  appeal  to  the  primary 
examiner  for  comment  on  the  latest 
submission  by  appellant  or  to  clarify  an 
examiner's  answer  (MPEP  1211, 
1211.01,  and  1212),  appellant  would  be 
entiUed  to  submit  a  reply  brief  in  reply 
to  the  answer  by  the  examiner  to  the 
Board's  inquiry,  which  answer  would  be 
by  way  of  a  supplemental  examiner's 
answer. 
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Thus,  §  1.193(a)(2)  does  not  permit  a 
new  ground  of  rejection  in  an 
examiner's  answer,  and  §  1.193(b)(1) 
does  not,  in  the  absence  of  a  remand  by 
the  Board,  permit  an  answer  (other  thui 
a  mere  acknowledgment]  to  a  timely 
filed  reply  brief.  Section  1.193  requires 
the  examiner  to  reopen  prosecution  to 
either:  (1)  enter  a  new  ground  of 
rejection;  or  (2)  provide  a  substantive 
answer  to  a  reply  brief. 

Section  1.193(b)(2)  provides  that  if 
appellant  desires  that  the  appeal  process 
be  reinstated  in  reply  to  the  examiner's 
reopening  of  prosecution  under 
§  1.193(b)(1),  appellant  would  be  able  to 
file  a  request  to  reinstate  the  appeal  and 
a  supplemental  appeal  brief  as  an 
alternative  to  filing  a  reply  (under 
§§1.111  or  1.113,  as  appropriate)  to  the 
Office  action.  Amendments,  affidavits  or 
other  new  evidence,  however,  wotUd 
not  be  entered  if  submitted  with  a 
request  to  reinstate  the  appeal.  Like  a 
reply  brief,  a  supplemental  appeal  brief 
submitted  pursuant  to  §  1.193(b)(2)(ii) 
need  not  reiterate  the  contentions  set 
forth  in  a  previously  filed  appeal  brief 
(or  reply  brief),  but  need  only  set  forth 
appellant's  contention  with  regard  to 
the  new  ground  of  rejection(s)  raised  in 
the  Office  action  that  reopened 
prosecution.  The  supplemental  appeal 
brief  will  automatically  incorporate  all 
issues  and  arguments  raised  in  the 
previously  filed  appeal  brief  (or  reply 
brief),  unless  appellant  indicates 
othwwise. 

The  intent  of  the  change  to  §  1.193(b) 
is  to  give  appellant  (rather  than  the 
examiner)  the  option  to  continue  the 
appeal  if  desired  (partictdariy  under 
Fiib.  L.  103-465),  or  to  continue 
prosecution  before  the  examiner  in  the 
face  of  a  new  ground  of  rejection. 
Should  a  supplemental  appeal  brief  be 
elected  as  the  reply  to  the  examiner 
reopening  prosecution  based  on  a  new 
ground  of  rejection  under  §  1.193(b)(1), 
the  examiner  may  under  §  1.193(a)(1) 
issue  an  examiner's  answer.  Where  an 
appeal  is  reinstated  pursuant  to 
§  1.193(b)(2Kii).  no  additional  appeal  fee 
is  currently  required. 

Comment  90:  A  number  of  comments 
favored  permitting  appellants  to  file  a 
reply  brief  as  a  matter  of  right.  One 
comment  argued  that  the  Board,  rather 
than  the  examiner,  should  determine 
whether  the  appellant  should  be 
permitted  to  file  a  reply  brief. 

Response:  Section  1.193  as  adopted 
permits  an  appellant  to  file  a  reply  brief 
as  a  matter  of  right  This  change 
eliminates  the  authority  of  an  examiner 
to  refuse  entry  of  a  timely  filed  reply 
brief. 


Comment  91:  One  comment  suggested 
that  a  reasonable  page  limit  could  be 
placed  on  reply  briefs. 

Response:  The  comment  will  be 
studied. 

Comment  92:  A  ntunber  of  comments 
opposed  the  proposed  change  to  require 
a  substitute  appeal  brief,  rather  than  a 
reply  brief.  These  comments  argued  that 
requiring  an  entirely  new  brief 
reiterating  previously  submitted 
arguments,  rather  than  a  mere  reply  to 
the  examiner's  answer,  would  r^ult  in 
a  less  readable  and  coherent  record. 

Response:  Section  1.193  as  adopted 
permits  a  reply  brief  (rather  than  a 
substitute  appeal  brief)  where  the 
appellant  desires  to  reply  to  an 
examiner's  answer  or  and  a 
supplemental  appeal  brief  where  the 
appellant  requests  reinstatement  of  an 
appeal.  Contentions  (or  information]  set 
forth  in  a  previously  filed  appeal  (or 
reply  brief]  need  not  be  reiterated  in  a 
reply  brief  or  supplemental  appeal  brief. 

Comment  93:  A  ntmiber  of  comments 
favored  prohibiting  a  new  groiuid  of 
rejection  in  an  examiner's  answer. 

Response:  Section  1.193  as  adopted 
prohibits  a  new  ground  of  rejection  in 
an  examiner's  answer,  except  under  the 
limited  circumstance  specifically 
provided  for  in  §  1.193(a)(2). 

Comment  94:  Two  comments 
suggested  that  if  the  examiner  reopens 
prosecution  afl«-  an  appeal  brief  has 
been  filed,  §§  1.193  or  1.113  shoiUd  be 
amended  to  state  that  the  action  issued 
by  the  examiner  cannot  be  made  final. 

Response:  The  finality  of  an  Office 
action  is  determined  imder  MPEP 
706.07(a),  which  states  that  "any  second 
or  subsequent  actions  on  the  merits 
shall  be  final,  except  where  the 
examiner  introduces  a  new  ground  of 
rejection  not  necessitated  by 
amendment  of  the  application  by 
applicant."  Whether  the  action 
subsequent  to  the  reopening  of 
prosecution  may  be  made  final  will  be 
determined  solely  by  whether  such 
action  includes  a  new  ground  of 
rejection  not  necessitated  by 
amendment  of  the  application  by  the 
applicant.  Thus,  where  an  amendment 
imder  §  1.116  entered  as  a  result  of 
reopening  of  prosecution  necessitates  a 
new  ground  of  rejection,  the  action 
immediately  subsequent  to  the 
reopening  of  prosecution  may  be  made 
final.  See  MPEP  706.07(a)  and  1208.01. 

Comment  95:  One  comment  would  go 
further  in  permitting  applicant  to 
reinstate  an  appeal  as  a  reply  to  the 
examiner  reopening  prosecution  by 
permitting  amendments,  affidavits  and 
other  evidence  to  address  the  new 
ground  of  rejection.  Another  comment 
desired  the  ability  to  reply  directly  to 


the  Board  for  any  new  ground  of 
rejection  raised  by  the  Board. 

Response:  The  comments  amount  to 
having  the  Board  conduct  the 
prosecution  of  the  application  and  not 
act  as  an  appellate  review.  Amended 
claims,  affidavits  and  other  evidence 
should  be  seen  by  the  examiner  first  for 
a  determination  as  to  whether  a  new 
search  is  required,  to  conduct  any  newly 
required  search,  and  also  to  evaluate  the 
newly  submitted  and  any  newly 
discovered  material  at  the  examination 
level.  See  comments  to  §  1.196(d). 

Comment  96:  One  comment  would 
further  amend  §  1.193  to  waive  any 
subsequent  appeal  notice  fee  and  app>eal 
brief  fee,  and  start  the  time  period  for 
extension  of  patent  from  the  time  of  first 
appeal  in  that  if  the  examiner  did  his  or 
her  duty  properly  there  would  be  no 
need  to  reopen  prosecution. 

Response:  Under  current  practice,  a 
new  fee  is  due  for  each  notice  of  appeal, 
each  brief,  and  each  request  for  an  oral 
hearing,  so  long  as  a  decision  on  the 
merits  by  the  Board  resulted  from  the 
prior  notice  of  appeal,  brief,  and  request 
for  an  oral  hearing.  Tkus,  when  an 
examiner  reopens  prosecution  after 
appeal  but  prior  to  a  decision  by  the 
Board  on  the  appeal,  the  fee  for  the 
notice  of  appeal,  brief,  and  request  for 
an  oral  hearing  will  apply  to  a  later 
appeal.  The  cbiange  to  §  1.193  in  this 
Final  Rule  is  not  germane  to  patent  term 
extension  under  35  U.S.C.  154(b)  and 
§1.701. 

In  any  event,  that  prosecution  is 
reopened  subsequent  to  the  filing  of  an 
appeal  brief  is  not  necessarily  a 
concession  that  the  rejection  of  the 
appealed  claims  was  in  error.  It  is  often 
the  case  that  prosecution  is  reopened 
subsequent  to  the  filing  of  an  appeal 
brief  in  the  situation  in  which  the 
examiner  considers  the  rejection  of  the 
appealed  claims  to  be  appropriate  (and 
thus  the  appeal  to  be  without  merit),  but 
discovers  a  better  basis  for  rejecting  the 
claims  at  issue  [e.g.,  even  better  prior  ait 
references).  To  characterize  an 
examiner,  who  decides  to  reopen 
prosecution  to  avoid  wasting  the 
Board's  resources  (and  the  appellant's 
time)  with  a  rejection  that  is  not  the  best 
possible  rejection  of  the  appealed 
claims,  as  an  examiner  who  is  not 
properly  performing  his  or  her  duties, 
would  be  non-sensical. 

Coiiunenf  97:  One  comment  opposed 
prohibiting  a  new  ground  of  rejection  in 
an  examiner's  answer.  The  comment 
aigued  that  this  change  will  result  in 
unnecessary  delays  in  prosecution. 

Response:  The  proposal  to  prohibit  a 
new  ground  of  rejection  in  an 
examiner's  answer  otherwise  received 
overwhelming  support  Under  Pub.  L. 
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103—465,  any  delay  in  prosecution 
resulting  bom  the  reopening  of 
prosecution  is  to  the  detriment  of  the 
applicant  Thus,  it  is  considered 
appropriate  to  give  the  applicant  the 
choice  of  whether  to  prosecute  the 
application  before  the  examiner  or 
reinstate  the  appeal. 

Section  1.194 

Section  1.194(b)  is  amended  to 
provide  that  a  request  for  an  oral 
bearing  must  be  filed  in  a  separate 
paper,  and  to  refer  to  §  1.17(d)  for 
consistency  with  the  change  to  $  1.17. 

Section  1.194(c)  is  amended  to 
provide  that  appellant  will  be  notified 
when  a  requested  oral  hearing  is 
unnecessary  (e.g.,  a  remand  is  required). 

Cojmne/it  98:  One  comment  argued 
that  §  1.194  leaves  an  open  statement  as 
to  when  the  Board  may  decide  that  an 
oral  hearing  is  not  necessary,  in  that  this 
section  does  not  limit  considering  an 
oral  hearing  not  necessary  to  when  the 
application  has  been  remanded  to  the 
examiner. 

Response:  The  situation  in  which  an 
application  has  been  remanded  to  the 
examiner  was  simply  an  exemplary 
situation  of  special  circumstances  in 
which  the  Board  may  determine  that  an 
oral  bearing  is  not  necessary.  Section 
1.194  was  not  meant  to  limit  the 
discretion  of  the  Board  to  determine  that 
an  oral  hearing  is  not  necessary  to  those 
situations  when  the  application  has 
been  remanded  to  the  examiner. 

Section  1.196 

Section  1.196  paragraphs  (b)  and  (d) 
are  combined  by  amending  paragraph 
§  1.196(b)  to  specifically  provide  therein 
for  a  new  ground  of  rejection  for  both 
appealed  claims  and  for  allowed  claims 
present  in  an  application  containiag 
claims  that  have  been  appealed  rather 
than  the  current  practice  under 
§  1.196(d)  of  recommending  a  rejection 
of  allowed  claims  that  is  binding  on  the 
examiner.  The  efiiect  of  an  explicit 
rejection  of  an  allowed  claim  by  the 
Board  is  not  seen  to  differ  from  a 
recommendation  of  a  rejection  and 
would  serve  to  advance  the  prosecution 
of  the  application  by  having  the 
rejection  made  at  an  earlier  date  by  the 
Board  rather  than  waiting  for  the 
application  to  be  forwarded  and  acted 
upon  by  the  examiner.  The  former 
practice  that  the  examiner  is  not  bound 
by  the  rejection  should  appellant  elect 
to  proceed  under  §  1.196(b)(1)  a;«i  an 
amendment  or  showing  of  facmvutt 
previoiisly  of  reoqrd  in  the  o{^inion  of 
the  examiner  overcomes  the  liow  ground 
of  rejection,  is  not  cBst^bStA  period  of 
two  months  is  now  explicitly  set  forth 
for  a  reply  to  a  decision  by  the  Board 


containing  a  new  ground  of  rejection 
pursuant  to  §  1.196(b].  which  would 
alter  the  one  month  previously  set  forth 
for  replies  to  recommended  rejections  of 
previously  allowed  claims.  See  MPEP 
1214.01.  Extensions  of  time  continue  to 
be  governed  by  §  1.196(f)  a^iu  §  1.136(b) 
(and  not  by  §  1.136(a)). 

The  last  sentence  of  §  1.196(b)(2)  is 
amended  to  clarify  that  appellants  do 
not  have  to  both  appeal  and  file  a 
request  for  rehearing  where  only  a 
rehearing  of  a  portion  of  the  decision  is 
sought  A  decision  on  a  request  for 
rehearing  will  incorporate  the  earlier 
decision  for  purposes  of  appeal  oi  the 
earlier  decision  in  situations  in  which 
only  a  partial  request  for  rehearing  has 
been  filed.  Additionally,  it  is  clarified 
that  decisions  on  rehearing  are  final 
unless  noted  otherwise  in  the  decision 
in  that  under  some  circumstances  it  may 
not  be  appropriate  to  make  a  decision 
on  rehearing  final  as  is  ciurently 
automatically  provided  for.  Section 
1.196(b)  is  also  amended  to  clarify  that 
the  appellant  must  exercise  one  of  the 
two  options  with  respect  to  the  new 
ground  of  rejection  under  §  1.196(b)  to 
avoid  termination  of  proceedings 
(§  1.197(c))  as  to  the  rejected  claims. 

Section  1.196(b)(2)  (and  §§  1.197(b) 
and  1.304(a)(1))  are  amended  to  change 
the  phrase  "request  for  reconsideration" 
to  "request  for  rehearing"  for 
consistency  with  35  U.S.C.  7(b).  See  In 
reAlappat,  33  F.3d  1526,  1533,  31 
USPQ2d  1545, 1548  (Fed.  Cir.  1994)(en 
banc)(noting  "imprecise  regulation 
drafting"  in  regard  to  the  phrase 
"request  for  reconsideration"  in 
§1.197). 

Section  1.196(d)  is  amended  to 
provide  the  Board  with  explicit 
authority  to  have  an  appellant  clarify 
the  record  in  addition  to  what  is  already 
provided  by  way  of  remand  to  the 
examiner  (MPEP  1211),  and  appellant's 
compliance  with  the  requirements  of  an 
app^  brief  (§  1.192(d)).  Section 
1.196(d)  specifically  provides  that  an 
appellant  may  be  required  to  address 
any  matter  that  is  deemed  appropriate 
for  a  reasoned  decision  on  the  pending 
appeal,  which  may  include:  (1)  The 
applicability  of  particular  case  law  that 
has  not  been  previously  identified  as 
relevant  to  an  issue  in  the  appeal;  (2)  the 
applicability  of  prior  art  that  has  not 
been  made  of  record;  or  (3)  the 
availability  of  particular  test  data  that 
would  be  persuasive  in  rebutting  a 
ground  of  rejection.  Section  1.196(d) 
also  provides  that  appellant  would  be 
given  a  non-extendable  time  period  (not 
a  time  limit)  within  which  to  reply  to 
any  requirement  under  §  1.196(d). 

Comment  99:  One  conunent  suggested 
that  §  1.196(b)  would  appear  to 


authorize  the  Board  to  reverse  a 
restriction  requirement,  as  §  1.196(b) 
authorizes  the  Board  to  reject  any 
pending  claim.  The  comment  suggested 
that  §  1.196(b)  authorize  the  Board  to 
reject  any  examined  (rather  than 
pending)  claim. 

Response:  Section  1.196(b)  authorizes, 
but  does  not  require,  the  Board  to  reject 
claims  not  involved  in  the  appeal.  The 
Board  has  held  that  a  restriction 
requirement  is  not  an  adverse  decision 
within  the  meaning  of  35  U.S.C.  7  and 
134  subject  to  appeal,  and  the  CCPA  and 
Federal  Circuit  have  supported  this 
position.  See  In  re  Hengehold,  440  F.2d 
1395, 169  USPQ  473  (CCPA  1971);  see 
also  In  re  Watkinson,  900  F.2d  230. 14 
USPQ2d  1407  (Fed.  Cir.  1990).  Thus, 
concerns  that  the  Board  will  use  the 
provisions  of  §  1.196(b)  to  review 
restriction  requirements  are  misguided. 

Comment  100:  Several  comments 
opposed  the  change  to  §  1.196(d)  on  the 
basis  that  it  places  the  Board  in  the 
position  of  acting  as  an  examiner  in  the 
first  instance. 

Response;  Section  1.196(d) 
authorizes,  but  does  not  require,  the 
Board  to  require  an  appellant  to  clarify 
the  record  without  remanding  the 
application  to  the  examiner.  This 
change  will  authorize  the  Board  to 
obtain  clarification  directly  from  the 
appellant  in  those  situations  in  which 
the  Board  considers  a  remand  to  or 
further  action  by  the  examiner 
unnecessary.  Where  the  Board  considers 
action  by  an  examiner  in  the  first 
instance  to  be  necessary  or  desirable, 
the  Board  retains  the  authority  to 
remand  the  application  to  the  examiner 
for  such  action.  Additionally,  after  reply 
to  an  inquiry  under  §  1.196(d)  (e.g.,  does 
there  exist  test  data  that  would  be 
persuasive  in  rebutting  a  particular 
ground  of  rejection),  a  remand  to  the 
examiner  may  be  deemed  to  be 
appropriate  (e.g.,  to  evaluate  test  data 
received  in  reply  to  an  inquiry). 

Section  1.197 

Section  1.197(b)  is  amended  to 
eliminate  its  use  of  the  passive  voice. 
Section  1.197(b)  is  also  amended  to 
change  "reconsideration  or 
modification"  to  "rehearing"  for 
consistency  with  35  U.S.C.  7(b).  For 
consistency  with  the  two-month  period 
set  forth  in  §  1.196(b),  §  1.197(b)  is  also 
amended  to  provide  a  two-month  period 
(rather  than  a  one-month  period)  within 
which  an  appellant  may  file  the  single 
request  for  rehearing  permitted  by 
^1.1 97(b). 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.197. 
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Section  1.291 

Section  1.291(c)  is  amended  by 
removing  the  blanket  limitation  of  one 
protest  per  protestor  and  would  provide 
for  a  second  or  subsequent  submission 
in  the  form  of  additional  prior  art.  Mere 
argument  that  is  later  submitted  by  an 
initial  protestor  woidd  continue  not  to 
be  entered  and  would  be  returned 
unless  it  is  shown  that  the  argument 
relates  to  a  new  issue  that  could  not 
have  been  earlier  raised.  See  MPEP 
1901.07(b).  Although  later  submitted 
prior  art  would  be  made  of  record  by  a 
previous  protestor  without  a  showing 
that  it  relates  to  a  new  issue,  it  should 
be  noted  that  entry  of  later  submitted 
prior  art  in  the  file  record  does  not 
assure  its  consideration  by  the  examiner 
if  submitted  late  in  the  examination 
process.  Accordingly,  initial  protests 
should  be  as^omplete  as  possible  when 
first  filed. 

In  view  of  the  amendment  to 
§  1.291(a)  in  the  "Miscellaneous 
Changes  in  Patent  Practice"  Final  Rule 
(discussed  supra)  to  require  that  a 
protest  be  filed  prior  to  the  mailing  of 
a  notice  of  allowance  under  §  1.311  to 
be  considered  timely  (§  1.291(a)(1)),  the 
restriction  of  protests  by  number  is 
deemed  unnecessary  and  is  recognized 
as  ineffective,  in  that  a  party  may 
efiiectively  file  multiple  protests  by 
submitting  each  protest  through  a  third 
party  agent  acting  on  behalf  of  sudi 
party. 

Comment  101:  One  comment 
suggested  that  permitting  more  than  one 
submission  by  a  particular  party  relating 
to  prior  art  poses  a  risk  that  a  third  party 
may  sequentially  submit  individual 
pieces  of  prior  art  as  a  delaying  factor. 

Response:  Any  delay  in  submission  of 
a  piece  of  prior  art  by  a  third  party  poses 
the  risk  that  the  later  submitted  prior  art 
will  not  be  considered,  particuluiy  if  it 
is  seen  as  part  of  a  pattern.  The  review 
of  any  piece  of  prior  art,  assuming  it  is 
not  part  of  a  large  package,  to  determine 
its  value  is  not  seen  to  result  in  any 
delay  in  issuing  an  Office  action.  It  is 
recognized  that  some  delay  may  result 
where  a  piece  of  prior  art  in  a  second 
submission  by  a  third  party  is  utilized 
in  a  rejection  that  could  have  been  made 
sooner  if  that  art  had  been  submitted 
eariier,  however,  on  balance  the  Office 
would  prefer  to  delay  prosecution  of  an 
application  and  consider  and  appfy  a 
newly  submitted  reference  not  found  by 
the  examiner  rather  than  issue  an 
invalid  claim. 

Section  1.291(c)  is  also  amended  to 
(1)  delete  the  sentence  "[t)he  Officermay 
communicate  with  the  applicant 
regarding  any  protest  and  may  require 
the  applicant  to  reply  to  specific 


questions  raised  by  the  protest"  as 
superfluous  as  the  Office  may 
communicate  with  an  applicant 
regarding  any  matter,  and  require  the 
applicant  to  reply  to  specific  questions, 
concerning  the  application;  (2)  replace 
"respond"  with  "reply"  in  accordance 
with  the  change  to  §  1.111. 

Section  1.293 

Section  1.293  paragraph  (c)  is 
amended  to  replace  ^e  reference  to 
§  1.106(e)  with  a  reference  to 
§  1.104(c)(5),  to  reflect  a  transfer  of 
material. 

Section  1.294     . 

Section  1.294  paragraph  (b)  is 
amended  by  replacement  of  "response" 
with  "reply"  in  accordance  with  the 
change  to  §1.111. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.294. 

Section  1.304 

Section  1.304(a)(1)  is  amended  to 
replace  "consideration"  by 
"reconsideration"  to  correct  a 
typographical  error. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.304. 

Section  1.312 

Section  1.312(b)  is  amended  to  have 
a  reference  to  §  1.175(b)  added  in  view 
of  the  change  in  §  1.175(b)  referencing 
§  1.312(b). 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.312. 

Section  1.313 

Section  1.313  will  not  be  amended 
with  the  addition  of  paragraph  (c) 
informing  applicants  that  unless  written 
notification  is  received  that  the 
application  has  been  withdrawn  bom 
issue  at  least  two  weeks  prior  to  the 
projected  date  of  issue,  applicants 
should  expect  that  the  application  will 
issue  as  a  patent.  The  matter  will  be 
further  studied.  It  should  be  noted, 
however,  that  once  an  application  has 
issued,  the  Office  is  without  authority  to 
grant  a  request  under  §  1.313 
notwithstanding  submission  of  the 
request  prior  to  issuance  of  the  patent 

Section  1.316 

Section  1.316  is  amended  to  include 
only  the  language  of  former  §  1.316(a). 
The  subject  matter  of  former  paragraphs 
(b)  through  (f)  of  §  1.316  were  added  to 
§1.137. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.31S. 

&ctiainl.J17 

Section  1.317  is  amended  to  include 
only  the  language  of  former  §  1.317(a). 


The  subject  matter  of  former  paragraphs 
(b).  (c).  (e)  and  (f)  of  §  1.317  were  added 
to  §  1.137. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.317. 

Section  1.318 

Section  1.318  is  removed  and 
reserved  as  being  an  internal  Office 
instruction. 

See  comments  relating  to  §  1.101. 

Section  1.324 

Section  1.324  is  amended  by  creating 
paragraphs  (a)  and  (b).  The  requtremeot 
for  factual  showings  to  establish  a  lac^ 
of  deceptive  intent  is  deleted,  with  a 
statement  to  that  effect  being  sufficient, 
paraoapb  (a). 

Office  practice  is  to  require  the  same 
type  and  character  of  proof  of  facts  as 
in  petitions  under  §  1.48(a).  See  MPEP 
1461.  Unlike  former  §  1.48.  former 
§  1.324  contained  no  diligence 
requirement.  See  Stark  v.  Advanced 
Magnetics.  Inc.,  29  F.3d  1570, 1574.  31 
USPQ2d  1290, 1293  (Fed.  Cir.  1994). 
Section  1.324  (and  §  1.48)  as  adoprted 
contain  no  diligence  requirement,  for 
the  reasons  set  forth  in  the  discussion  of 
§1.48. 

Section  1.324(b)(1)  is  amended  to 
explicitly  require  a  statement  relating  to 
the  lack  of  deceptive  intent  only  from 
each  person  who  is  being  added  or 
deleted  as  an  inventor,  as  opposed  to 
the  current  practice  of  requiring  a 
statement  bom  each  original  named 
inventor  and  any  inventor  to  be  added. 

The  current  requirements  for  an  oath 
or  declaration  imder  §  1.63  by  each 
actual  inventor  is  replaced,  paragraph 
(b)(2)  of  §  1.324,  by  a  statement  from  the 
current  named  inventors  who  have  not 
submitted  a  statement  under  p>aiagraph 
(b)(1)  of  §  1.324  either  agreeing  to  the 
change  of  inventorship  or  stating  that 
they  have  no  disagreement  in  regard  to 
the  requested  change.  Not  every  original 
named  inventor  would  necessarily  have 
knowledge  of  each  of  the  contributions 
of  the  other  inventors  and/or  how  the 
inventorship  error  occurred,  in  which 
case  their  lack  of  disagreement  to  the 
requested  change  would  be  sufficient 

Paragraph  (b)(3)  of  §  1.324  requires 
the  written  consent  of  the  assignees  of 
all  parties  who  submitted  a  statement 
under  paragraph  (b)(l]  and  (b)(2)  of  this 
section  sindlar  to  the  cuirmt  practioe  of 
consents  by  the  assignees  of  all  die 
existing  patentees.  A  clarification 
reference  to  §  3.73(b)  is  added. 

Paragraph  (b)(4)  of  §  1.324  states  the 
requirement  for  a  petition  fee  as  set 
ftxth  in  §  1.20(b). 

No  adverse  comm«its  were  received 
regarding  the  proposed  change  to 
§1.324. 
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Section  1.325 

The  proposed  removal  of  §  1.325  is 
withdrawn.  See  comments  relating  to 
§1.101. 

Section  1.351 

The  proposed  removal  of  §  1.351  is 
withdrawn.  See  comments  relating  to 
§1.101. 

Section  1352 

Section  1.352  is  removed  and 
reserved  as  unnecessary  as  an  internal 
instruction. 

See  comments  relating  to  §  1.101. 

Section  1.366 

Section  1.366(b)  is  amended  to 
remove  the  term  "certificate"  as 
unnecessary.  Section  1.366(c)  is 
amended  for  clarity  by  changing  "serial 
number"  to  "application  number," 
which  consists  of  the  serial  number  and 
the  series  code  (e.g.,  "08/"). 

Paragraph  (d)  removes  the  request  for 
the  information  concerning  the  issue 
date  of  the  original  patent  and  filing 
date  of  the  application  for  the  original 
patent  as  unnecessary.  The  term  "serial" 
is  also  removed  from  paragraph  (d). 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.366. 

Section  1.377 

Section  1.377(c)  is  amended  to 
remove  the  requirement  that  the  petition 
be  verified  in  accordance  with  the 
change  to  §§  1.4(d)(2)  and  10.18. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.377. 

Section  1.378 

Section  1.378(d)  is  amended  to 
remove  the  requirement  that  the 
statement  be  verified  in  accordance  with 
the  change  to  §§  1.4(d)(2)  and  10.18. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.378. 

Section  1.425 

Section  1.425  is  amended  by 
removing  paragraph  (a)  and  its 
requirement  for  proof  of  the  pertinent 
Cacts  relating  to  the  lack  of  cooperation 
or  unavailability  of  the  inventor  for 
which  status  is  sought.  In  addition. 
S  1.425  is  further  amended  by  deleting 
paragraph  (b)  and  its  requirements  for 
proof  of  the  pertinent  focts.  presence  of 
a  sufficient  proprietary  interest,  and  a 
showing  that  such  action  is  necessary  to 
preserve  the  rights  of  the  parties  or  to 
prevent  irreparable  damage. 
Additionally,  the  requirement  that  the 
last  known  address  of  the  non-signing 
inventor  be  stated  has  been  removed. 
The  current  requirements  are  thought  to 
be  unnecessary  in  view  of  the  need  for 
submission  of  the  same  information  in 


•  petition  under  §  1.47  during  the 
national  stage.  The  paragraph  added 
parallels  the  requirement  in  PCT  Rule 
4.15  for  a  statement  explaining  to  the 
satisfaction  of  the  Commissioner  the 
lack  of  the  signature  concerned  for 
submission  of  the  international 
application. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.425. 

Secticm  1.484 

Section  1.484  paragraphs  (d)  through 
(f)  are  amended  by  replacement  of 
"response"  and  "respond"  with  "reply" 
in  accordance  with  the  change  to 
§1.111, 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.484. 

Section  1.485 

Section  1.485(a)  is  amended  by 
replacement  of  "response"  with  "reply" 
in  accordance  with  the  change  to 
§1.111. 

No  conunents  were  received  regarding 
the  proposed  change  to  §  1.485. 

Section  1.488 

Section  1.488(b)(3)  is  amended  by 
replacement  of  "response"  with  "reply" 
in  accordance  with  the  change  to 
§1.111. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.488. 

Section  1.492 

Section  1.492  is  amended  to  add  new 
paragraph  (g).  See  the  eunendment  to 
§  1.16  adding  a  new  paragraph  (m). 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.492. 

Section  1.494 

Section  1.494(c)  is  amended  by 
replacement  of  "response"  with  "reply" 
in  accordance  vfith  the  chaage  to 
§1.111. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.494. 

Section  1.49» 

Section  1.49S(c)  is  amended  by 
replacement  of  "response"  %vith  "reply" 
in  accordance  with  the  change  to 
§1.111. 

No  comments  were  received  regarding 
tlva  proposed  change  to  §  1.495. 

Section  1.510 

Section  1.510(^  is  amended  to 
replacea  reference  to  §  1.121(f)  with  a 
reference  to  §  1.530(d),  which  sets  forth 
the  requirements  for  an  amendment  in 
ajeexamination  proceeding. 

No  comments  were  received  regarding 
the  pnipoaed  change  to  §  1.510. 


Section  1.530 

llie  tide  has  been  changed  by  the 
addition  of  a  semicolon  to  clariJFy  that 
the  section  is  intended  to  cover  not  only 
amendments  submitted  with  the 
statement,  but  also  amendments 
submitted  at  any  other  stage  of  the 
reexamination  proceedings. 

Section  1.53(Hd)  is  rep^ced  by 
paragraphs  (d)(1)  through  (d)(7) 
removing  the  reference  to  §  1.121(f)  in 
accordance  with  the  deletion  of 
§  1.121(f).  The  manner  of  proposing 
amendments  in  reexamination 
proceedings  is  governed  by  §  1.530 
(d)(1)  through  (d)(6).  Paragraph  (d)(1)  is 
directed  to  the  maimer  of  proposing 
amendments  in  the  specification,  other 
than  in  the  claims.  Paragraph  (d)(l)(i) 
requires  that  amendments  including 
deletions  be  made  by  submission  of  a 
copy  of  one  or  more  newly  added  or 
rewritten  paragraphs  with  diarkings. 
except  that  an  entire  paragraph  may  be 
deleted  by  a  statement  deleting  the 
paragraph  without  presentation  of  the 
text  of  the  paragraph.  Paragraph 
(d)(l)(ii)  requires  indication  of  the 
precise  point  in  the  specification  where 
the  paragraph  which  is  being  amended 
is  located.  When  a  change  in  one 
sentence,  paragraph,  or  page  results  in 
only  format  changes  to  other  pages  (e.g., 
shifting  of  non-amended  text  to 
subsequent  pages)  not  otherwise  being 
amended,  such  format  changes  are  not 
to  be  submitted.  Paragraph  (d)(l)(iii) 
defines  the  markings  set  forth  in 
paragraph  (d)(l)(ii).  Proposed  paragraph 
(d)(l)(iii),  relating  to  a  requirement  for 
submission  of  all  amendments  be 
presented  when  any  amendment  to  the 
specification  is  made,  was  not 
implemented. 

Paragraph  (d)(2)  of  §  1.530  relates  to 
the  manner  of  proposing  amendments  to 
the  claims  in  reexamination 
proceedings.  Paragraph  (dM2Hi)(A)  of 
§  1.530  requires  that  a  proposed 
amendment  include  the  entire  text  of 
each  patent  claim  which  is  proposed  to 
be  amended  by  the  current  amendment 
and  each  proposed  new  claim  being 
added  by  the  current  amendment. 
Additionally,  provision  has  been  made 
for  the  cancellation  of  a  patent  claim  or 
of  a  previously  proposed  new  claim  by 
a  direction  to  cancel  without  the  need 
for  marking  by  brackets.  Paragraph 
(d)(2Mi)(B)  prohibits  the  renumbering  of 
the  patent  claims  and  requires  that  any 
proposed  new  claims  follow  the  number 
of  the  highest  numbered  patent  claim. 
Paragraph  (d)(2)(i)(C)  identifies  the  type 
of  nmrkings  required  by  paragraph 
(dM2)(iKA).  single  underlining  for  added 
material  and  single  brackets  for  material 
deleted. 
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Paragraph  (d)(2Mii)  requires  the  patent 
owner  to  set  forth  the  status  (i.e., 
pending  or  cancelled)  of  all  patent 
claims,  and  of  all  currendy  proposed 
new  claims,  as  of  the  date  of  the 
submission  of  each  proposed 
amendment.  The  absence  of  claim  status 
would  result  in  a  notice  of  informal 
response. 

Paragraph  (d)(2)(iii)  of  §  1.530 
requires  an  explanation  of  the  support 
in  the  disclosure  for  any  amendments  to 
the  claims  presented  for  the  first  time  on 
pages  separate  hum  the  amendments 
along  with  any  additional  comments. 
The  absence  of  an  explanation  would 
result  in  a  notice  of  informal  response. 

Proposed  fiaragraphs  (d)(2)  (iv)  and 
(v).  relating  to  a  requirement  for 
presentation  of  all  amendments  as  of  the 
date  any  amendment  to  the  claims  is 
made,  and  to  the  treatment  of  the  foiliue 
to  submit  a  copy  of  any  added  claim  as 
a  direction  to  cancel  that  claim,  were 
not  implemented. 

Paragraph  (d)(3)  of  §  1.530  provides 
that:  (1)  an  amendment  may  not  enlarge 
the  scope  of  the  claims  of  the  patent,  (2) 
no  amendment  may  be  proposed  for 
entry  in  an  expired  patent,  and  (3)  no 
amendment  will  be  incorporated  into 
the  patent  by  certificate  issued  after  the 
expiration  of  the  patent. 

Paragraph  (d)(4)  of  §  1.530  provides 
that  amendments  proposed  to  a  patent 
during  reexamination  proceedings  will 
not  be  efi^ective  until  a  reexamination 
certificate  is  issued.  This  replaces 
paragraph  (e)  of  §  1.530,  which  has  been 
removed  and  reserved. 

Paragraph  (d)(5)  of  §  1.530  provides 
the  criteria  for  the  form  of  amendments 
in  reexamination  proceedings  (i.e., 
paper  size  must  be  either  letter  size  or 
A4  size,  and  not  legal  size). 

Paragraph  (d)(6)  of  §  1.530  clarifies 
that  proposed  amendments  to  the  patent 
drawing  sheets  are  not  permitted  and 
that  any  change  must  be  by  way  of  a 
new  sheet  of  drawings  with  the 
proposed  amended  figures  being 
identified  as  "amended"  and  with 
proposed  added  figures  identified  as 
"new"  for  each  sheet  that  has  changed. 
Material  in  paragraph  (dK6)  has  been 
transferred  from  cancelled  §  1.115. 

Paragraph  (d)(7)  of  §  1.530,  has  been 
added  in  view  of  the  deletion  of  §  1.115 
paragraph  (d),  requires  amendment  of 
the  disclosure  in  certain  situations  (i.e., 
to  correct  inaccuracies  of  description 
and  definition)  and  to  secure  substantial 
correspondence  between  the  claims,  the 
remainder  of  the  specification,  and  the 
drawings.  The  previous  requirement  for 
"correspondence"  has  been  modified  by 
use  of  "substantial  correspondence." 
See  comments  to  §  1.115. 


Paragraph  (dH8)  of  §  1,530  has  been 
added  to  clarify  that  all  amendments  to 
the  patent  being  reexamined  must  be 
made  relative  to  (i.e.,  vis-a-vis)  the 
patent  specification  in  efiisct  as  of  the 
date  of  the  filing  of  the  request  for 
reexamination  (the  patent  specification 
includes  the  claims).  If  there  was  a  prior 
change  to  the  patent  (made  via  a  prior 
reexamination  certificate,  reissue  of  the 
patent,  certificate  of  correction,  etc.),  the 
first  amendment  must  be  made  relative 
to  the  patent  specification  as  changed  by 
the  prior  proceeding  or  other 
mechanism  for  changing  the  patent.  In 
addition,  all  amendments  subsequent  to 
the  first  amendment  must  be  made 
relative  to  the  patent  specification  in 
e£bct  as  of  the  date  of  the  filing  of  the 
request  for  reexamination,  and  not 
relative  to  the  prior  amendment 

Paragraph  (e)  of  §  1.530  has  been 
removed  with  the  material  formerly 
contained  therein  transferred  to  new 
paragraph  (d)(4)  of  §  1.530. 

The  proposed  change  in  §§  1.530, 
1.550,  and  1.560  to  replace  "response," 
"responses"  and  "respond"  with 
"reply"  in  accordance  with  the  change 
to  §  1.111  is  not  being  adopted  at  this 
time.  As  the  term  "reply"  in  a 
reexamination  proceeding  refers  to  the 
"reply"  of  a  third  party  requester 
.(§  1.535),  the  Office  is  withdrawing  for 
further  consideration  what  term  should 
consistenUy  be  used  for  the  "reply"  or 
"response"  by  the  patent  owner  and 
what  term  should  consistentiy  be  used 
for  the  "reply"  by  a  third  party 
requester. 

Section  1.550 

Paragraph  (a)  of  §  1.550  is  amended  to 
conform  the  citation  to  §§  1.104  through 
1.119  to  the  changes  to  §§  1.104  dirou^ 
1.119.  Paragraphs  (b)  and  (e)  of  §  1.550 
are  amended  for  clarification  purposes. 
Paragraph  (e)  of  §  1.550  clarifies  present 
Office  practice  of  requiring,  after  filing 
of  a  request  for  reexamination  by  a  third 
party  requester,  the  service  of  any 
doctunent  filed  by  either  the  patent 
owner  or  the  third  party  on  the  other 
party  in  the  reexamination  proceeding 
in  the  manner  provided  in  §  1.248. 

No  comments  were  received  r^aiding 
the  proposed  change  to  §  1.550. 

Section  1.770 

Section  1.770  is  amended  by 
replacement  of  "resjxmse"  with  "reply" 
in  accordance  with  the  change  to 
§1.111. 

No  comments  were  received  r^arding 
the  proposed  change  to  §  1.770. 

Section  1.785 

Section  1.785  is  amended  by 
replacement  of  "response"  with  "reply" 


in  accordance  with  the  change  to 
§1.111. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.785. 

Section  1.804 

Section  l.SD4(b)  is  clarified 
grammatically  by  changing  "shall  state" 
to  "stating"  and  is  amended  to  delete 
the  requirement  that  the  statement  be 
verified  in  accordance  with  the  change 
to  §§  1.4(d)(2)  and  10.18. 

No  comments  were  received  regarding 
the  proposed  change  to  §  1.804. 

Section  1.805 

Section  1.805(c)  is  amended  by 
deleting  "verified"  in  accordance  with 
die  change  to  §§  1.4(d)  and  10.18  and 
removing  unnecessary  language  noting 
that  an  attorney  or  agent  registered  to 
practice  need  not  verify  their 
statements. 

No  comments  Were  received  regarding 
the  proposed  change  to  §  1.805. 

Parts 

Portions  of  Part  3  are  amended  to 
incorporate  Part  7,  which  part  is 
removed  and  reserved. 

No  comments  were  received  regarding 
the  proposed  change  to  Part  3. 

Section  3.11 

Section  3.11(a)  is  created  for  the 
current  subject  matter  and  a  new 
paragraph  (b)  is  added  citing  Executive 
Order  9424  of  February  18, 1944  (9  FR 
1959,  3  CFR  1943-1949  Comp.,  p.  303) 
and  its  requirements  that  several 
departments  and  other  executive 
agencies  of  the  Government  forward 
items  for  recording. 

Section  3.21 

Section  3.21  is  amended  to  replace 
die  reference  to  "§  1.53(b)(1)"  widi  a      '- 
reference  to  "§  1.53(b)"  and  to  delete  the 
reference  to  "§  1.62"  for  consistency 
with  the  amendment  to  §  1.53  and  die 
deletion  of  §1.62. 

Section  3.26 

Section  3.26  is  amended  to  remove 
the  requirement  that  an  English 
language  translation  be  verified  in 
accordance  with  the  change  to 
§§1.4(dH2)  and  10.18. 

Section  3.27 

The  current  subject  matter  of  §  3.27  is 
designated  as  paragraph  (a),  and  a 
paragraph  (b)  is  added  to  cite  Executive 
Order  9424  and  a  mailing  address 
therefor. 

Section  3.31 

Secti(m  3.31(c)  is  added  to  require 
that  (IfThe  cover  sheet  must  indicate 
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that  the  document  is  to  be  recorded  on 
the  Govenunental  Register;  (2)  the 
document  is  to  be  recorded  on  the 
Secret  Register  (if  applicable);  and  (3) 
the  document  does  not  aCFect  title  (if 
applicable). 

Section  3.41 

The  current  subject  matter  of  $  3.41  is 
designated  as  paragraph  (a),  and  a 
paragraph  (b)  is  added  to  specify  when 
no  recording  fee  is  required  for 
documents  required  to  be  filed  pursuant 
to  Executive  Order  9424. 

Section  3.51 

Section  3.51  is  amended  by  removing 
the  term  "certification"  as  unnecessary 
in  accordance  with  the  change  to 
§§1.4(dX2)  and  10.18. 

Section  3.58  • 

Section  3.58  is  added  to  provide  for 
the  maintaining  of  a  Department 
Register  to  record  Govenunent  interests 
required  by  Executive  Order  9424  in 
S  3.58(a).  New  §  3.58(b)  provides  that 
the  Office  maintain  a  Secret  Register  to 
record  Government  interests  alsio 
required  by  the  Executive  Order. 

Section  3.73 

Section  3.73(b)  is  amended  to  remove 
the  sentence  requiring  an  assignee  to 
specifically  state  that  the  evidentiary 
dociunents  have  been  reviewed  and  to 
certify  that  title  is  in  the  assignee 
seeking  to  take  action.  The  sentence  is 
deemed  to  be  unnecessary  in  view  of  the 
amendment  to  §§  1.4(d)  and  10.18. 

Section  3.73  paragraph  (b)  has  also 
been  amended  to  replace  the  language 
"assignee  of  the  entire  right,  title  and 
interest"  with  "assignee."  This  change 
provides  for  the  applicability  of  the 
{Mragraph  to  assignees  with  a  partial 
interest,  such  as  is  often  encoiuitered  in 
reissue  applications. 

Section  3.73(b)  is  clarified  by  addition 
of  a  rafsrence  to  an  example  of 
documentary  evidence  that  can  be 
submitted. 

Parts 

No  comments  were  received  regarding 
the  proposed  change  to  Part  5. 

Section  5.1 

Section  5.1  u  amended  by  removing 
the  currant  subject  matter  as  being 
duplicative  of  material  in  the  other 
sections  of  this  part  and  is  replaced  by 
subject  matter  deleted  from  §  5.33. 

Section  5^ 

Section  5.2(b)  is  amended  by 
removing  the  sut^ect  matter  as  being 
duplicative  of  material  in  the  other 
sections  of  this  part  and  is  replaced  with 


subject  matter  of  the  first  sentence  from 
§5.7.  Section  5.2  paragraphs  (c)  and  (d) 
are  removed  as  repetitive  of  material  in 
the  other  sections  of  this  port 

Section  5.3 

Section  5.3  is  amended  by 
replacement  of  "response"  with  "reply" 
in  accordance  with  the  change  to 
§1.111. 

Section  5.4 

Section  5.4  is  amended  by  removing 
unnecessary  subject  matter  from 
paragraph  (a),  eliminating,  in  paragraph 
(d).  the  requirement  that  the  petition  be 
verified  in  accordance  with  the 
amendment  to  §§  1.4(d)(2)  and  10.18, 
and  by  adding  the  first  and  second 
sentences  of  §  5.8  to  §  5.4(d). 

Section  5.5 

Section  5.5  is  amended  by  removing 
unnecessary  sul^ect  matter  from 
paragraph  (b)  and  by  replacing  current 
§  5.5(e)  with  subject  matter  removed 
bom  §  5.6(a). 

Section  5.6 

Section  5.6  is  removed  and  reserved 
with  the  subject  matter  of  §  5.6(a)  being 
placed  in  §  5.5(e). 

Section  5.7 

Section  5.7  is  removed  and  reserved 
with  the  first  sentence  thereof  being 
placed  in  §  5.2(b). 

Section  5.8 

Section  5.8  is  removed  and  reserved 
with  the  subject  matter  from  the  first 
and  second  sentences  thereof  being 
placed  in  §  5.4(d). 

Sections  5.11 

Section  5.11,  paragraphs  (b),  (c)  and 
(e),  are  amended  to  update  the 
references  to  other  puts  of  the  Code  of 
Federal  Regulations. 

Section  5.12 

Section  5.12(b)  is  amended  to  clarify 
that  the  petition  fee  (§  1.17(h))  is 
required  only  when  expedited  handling 
is  sought  for  the  petition. 

Section  5.13 

Section  5.13  is  amended  by  removing 
the  last  two  sentences  which  are 
considered  to  be  unnecessary.  Section 
5.13  is  also  amended  to  remove  the 
language  concerning  the  requirement  for 
die  petition  fee  (§  1.17(h))  for  expedited 
handling  of  a  petition  under  §  5.12(b). 
which  is  duplicative  of  the  provisions  of 
§  5.12(b).  This  amendment  does  not 
change  current  practice. 


Section  5.14 

Section  5.14(a)  is  amended  by 
removing  unnecessary  subject  matter 
and  replacing  "serial  number"  with  the 
more  appropriate  designation 
"application  number."  Section  5.14(a)  is 
also  amended  to  remove  the  language 
concerning  the  requirement  for  the 
petition  fee  (§  1.17(h)}  for  expedited 
handling  of  a  petition  under  §  5.12(b), 
which  is  duplicative  of  the  provisions  of 
§  5.12(b).  This  amendment  does  not 
change  current  practice. 

Section  5.15 

Section  5.15,  paragraphs  (a),  (b),  (c), 
and  (e),  are  amended  by  removing 
unnecessary  subject  matter  and  to 
update  the  references  to  other  parts  of 
the  Code  of  Federal  Regulations. 

Section  5.16 

Section  5.16  is  removed  and  reserved 
as  unnecessary. 

Section  5.17 

Section  5.17  is  removed  and  reserved 
as  uimecessary. 

Section  5.18 

Section  5.18  is  amended  to  update  the 
references  to  other  parts  of  the  Code  of 
Federal  Regult^ons. 

Sections  5.19 

Sections  5.19  (a)  and  (b)  are  amended 
to  update  the  references  to  other  parts 
of  the  Code  of  Federal  Regulations. 
Section  5.19(c)  is  removed  as 
unnecessary. 

Section  5.20 

Section  5.20  is  amended  to  include 
only  the  language  of  former  §  5.20(a). 

Section  5.25 

Section  5.25(c)  is  removed  as 
unnecessary. 

Section  5.31 

Section  5.31  is  removed  and  reserved 
as  unnecessary. 

Section  5.32 

Section  5.32  is  removed  and  reserved 
as  unnecessary. 

Section  5.33 

Section  5.33  is  removed  and  reserved 
and  its  subject  matter  added  to  §  5.1. 

Part? 

Part  7  is  removed  and  reserved  as  the 
substance  thereof  is  incorfKirated  into 
part  3. 

No  comments  were  received  regarding 
the  proposed  change  to  Part  7. 
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Part  10 

Section  10.18 

The  heading  of  §  10.18  is  amended  to 
read  "(s)ignature  and  certificate  for 
correspondence  filed  in  the  Patent  and 
Trademark  Office"  to  reflect  that  it,  as 
amended,  applies  to  correspondence 
filed  by  non-practitioners  as  well  as 
practitioners. 

Section  10.18(a)  is  amended  to 
provide  that  for  all  documents  filed  in 
the  Office  in  patent,  trademark,  and 
other  non-patent  matters,  except  for 
correspondence  that  is  required  to  be 
signed  by  the  applicant  or  party,  each 
piece  of  correspondence  filed  by  a 
practitioner  in  the  Patent  and 
Trademark  Office  must  bear  a  signature, 
personally  signed  by  such  practitionor, 
in  compliance  with  §  1.4(d)(1).  This 
amendment  is  simply  a  clarification  of 
the  ret^uirements  of  former  §  10.ia(a). 

Section  10.18  is  further  amended  (in 
§  10.18  paragraphs  (b)  and  (c))  to 
include  the  chtmges  proposed  to  §  1.4 
paragraphs  (d)(2)  and  (dK3).  These 
changes  to  87  CFR  Part  10  are  to  avoid 
a  dual  standard  between  37  CFR  Parts 
1  and  10  as  to  practitioners.  In  addition, 
by  operation  of  §  1.4(d)(2),  the 
provisions  of  §  10.18  paragraphs  (b)  and 
(c)  are  applicable  to  any  party  (whether 
a  practitioner  or  non-practitioner) 
presenting  any  paper  to  the  Office.  As 
any  party  (wbffither  a  practitioner  or 
non-practitioner)  presenting  any  paper 
to  the  Office  is  subject  to  the  provisions 
of  §  10.18  paragraphs  (b)  and  (c),  this 
change  also  avoids  a  dual  standard 
between  practitioners  and  non- 
practitioners  as  to  the  certification 
provisions  of  §  10.18(b)  and  the 
sanctions  provisions  of  §  10.18(c).  The 
only  difference  between  a  practitioner 
and  a  non-practitioner  as  to  §  10.16 
paragraphs  (b)  and  (c)  is  that  a 
practitioner  may  also  be  subject  to 
disciplinary  action  for  violations  of 
§  10.18(b)  in  addition  to  or  in  lieu  of 
sanctions  under  §  10.18(c). 

Section  10.18(bKl)  is  specifically 
amended  to  provide  that,  by  presenting 
to  the  Office  (whether  by  signing,  filing, 
submitting,  or  later  advocating)  any 
paper,  the  party  presenting  such  paper 
(whether  a  practitioner  or  non- 
practitioner)  is  certifying  that  all 
statements  made  therein  of  the  party's 
own  knowledge  are  true,  all  statements 
made  therein  on  information  and  belief 
are  believed  to  be  true,  and  all 
statements  made  theretn  are  made  with 
the  knowledge  that  whoever,  in  any 
matter  within  the  jurisdiction  of  the 
Patent  and  Trademark  Office,  knowingly 
and  willfully  {alsifies,  conceals,  or 
covers  up  by  any  trick,  scheme,  or 
device  a  material  feet,  or  aukes  any 


false,  fictitious  or  fraudulent  statements 
or  representations,  or  makes  or  uses  any 
blse  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious  or 
fraudulent  statement  or  entry,  shall  be 
subject  to  the  penalties  set  forth  under 
18  U.S.C.  1001,  and  that  violations  of 
this  paragraph  may  jeopardize  the 
validity  of  the  application  or  document, 
or  the  validify  or  enforceability  of  any 
patent,  trademark  registration,  or 
certificate  resulting  therefrom. 

Section  10.18(b)(2)  is  specifically 
amended  to  provide  that,  by  presenting 
to  the  Office  any  paper,  the  party 
presenting  such  paper  (whether  a 
practitioner  or  non-practitioner)  is 
certifying  that  to  the  best  of  the  party's 
knowledge,  information  and  belief, 
formed  after  an  inquiry  reasonable 
under  the  circumstances,  that:  (1)  the 
paper  is  not  being  presented  for  any 
improper  purpose,  such  as  to  harass 
someone  or  to  cause  unnecessary  delay 
or  needless  increase  in  the  cost  of 
prosecution  before  the  Office;  (2)  the 
claims  and  other  legal  contentions 
therein  are  warranted  by  existing  law  or  ^ 
by  a  nonfrivolous  argument  for  the 
extension,  modification,  or  reversal  of 
existing  law  or  the  establishment  of  new 
law;  (3)  the  allegations  and  other  fectual 
contentions  have  evidentiary  support  or, 
if  specifically  so  identified,  are  likely  to 
have  evidentiary  support  after  a 
reasonable  opportunify  for  furthv 
investigation  or  discovery;  and  (4)  the 
denials  of  factual  contentions  are 
warranted  on  the  evidence,  or  if 
specifically  so  identified,  are  reasonably 
based  on  a  lack  of  information  or  belief. 

As  discussed  supra,  the  amendments 
to  §  10.18,  in  combination  with  the 
amendment  to  §  1.4(d),  will  permit  the 
Office  to  elimiiMte  the  verification 
requirement  for  a  number  of  the  rules  of 
practice. 

Section  10.18(c)  specifically  provides 
that  violations  of  §  10.18(b)(1)  may 
jeopardize  the  validity  of  the 
application  or  document,  or  the  validity 
or  enforceability  of  any  patent, 
trademark  registration,  or  certificate 
resulting  therefrnm,  and  that  violations 
of  any  of  §  10.18  paragraphs  (b)(2Ki) 
through  (iv)  are,  after  notice  and 
reasonable  opportunity  to  respond, 
subject  to  such  sanctions  as  deemed 
appropriate  by  the  Commissioner,  or  the 
Commissioner's  designee,  which  may 
include,  Init  are  not  limited  to,  any 
combination  of:  (1)  holding  certain  fects 
to  have  been  estaUisiied;  (2)  r^uming 
papers:  (3)  [HBcluding  a  party  from 
filing  a  paper,  or  presenting  or 
contesting  an  issue;  (4)  imposing  a 
monetary  sanction;  (5)  requiring  a 
terminal  disclaimer  far  the  period  of  tke 


delay;  or  (6)  terminating  the  proceedings 
in  the  Patent  and  Trademark  Office. 

With  regard  to  the  sanctions 
enumerated  in  §  10.18(c),  35  U.S.C  6(a) 
provides  that  "[tlhe  Commissioner 
•  •  •  may,  subject  to  the  approval  of 
the  Secretary  of  Commerce,  establish 
regulations,  not  inconsistent  with  law, , 
for  the  conduct  of  proceedings  in  the 
Patent  and  Trademark  Office."  The 
issue  of  whether  the  Office  is  authorized 
to  impose  monetary  sanctions  was 
addressed  in  the  rulemaking  entiUed 
"Patent  Appeal  and  Interference 
Practice,"  published  in  the  Fedaral 
Register  at  60  FR  14488  (March  17, 
1995),  and  in  the  Official  Gazette  at 
1173  Off.  Gaz.  Pat.  Office  36  (April  11. 
1995). 

The  Commissioner's  authority  under 
35  U.S.C  6(a)  to  impose  monetary 
sanctions  is  limited  to  sanctions  which 
are  remedial,  and  does  not  extend  to 
sanctions  that  are  punitive.  Id.  at 
14494-96,  U73  0ff.  Gaz.  Pat.  Office  A 
41-43.  An  enabling  statute  (35  U.S.C 
6(a))  alone  is  not  the  express  statutory 
authorization  required  for  an  agency  to 
impose  penal  monetaty  sanctions.  See, 
e.g..  Commissioner  v.  Acker,  361  U.S. 
87,  91  (19S9);  Gold  Kist,  Inc.  v. 
Department  of  Agriculture,  741  F.2d 
344,  348  (11th  Cir.  1984).  Thus,  the  line 
of  demarcation  between  permissible  and 
impermissible  monetary  sanctions 
under  35  U.S.C.  6(a)  is  that:  (1)  the 
imposition  of  a  monetary  sanction  to 
cover  the  costs  incurred  by  the  Office 
due  to  the  violation  of  §  10.18(bK2)  is  a 
remedial  (and  thus  permissible) 
sanction;  and  (2)  the  im{X)sition  of  a 
monetary  sanction  that  has  no 
relationship  to  the  costs  incurred  by  the 
Office  due  to  the  violation  of 
§  10.18(b)(2)  [e.g.,  a  pre-established  or 
arbitrary  fine  or  penalty)  is  a  punitive 
(and  thus  impermissible)  sanction.  See 
United  States  v.  Fmme,  885  F.2d  1119, 
1142-43  (3rd  Cir.  1989Klate  payment 
charge  no  higher  than  reasonable  to 
cover  lost  interest  and  administrative 
costs  incurred  in  the  collection  effort  is 
a  remedial  sanction,  and  not  a  penalty, 
and,  as  such,  is  authorized  by 
rulemaking  enabling  statute),  cert, 
denied,  493  U.S.  1094  (1990);  see  also 
Griffin  &■  Dickson  v.  United  States,  16 
CL  Ct  347,  356-^7  (1969)(agency  has 
the  inherent  authority  to  manage  its 
caseload  by  imposing  sanctions 
including  precluding  party  from 
presenting  further  evidence, 
disciplining  of  representative,  er 
imposing  costs  against  the 
representative  or  the  party  in  interest). 
As  the  Office  is  an  entirely  fee-funded 
entity,  it  is  reasonable  to  impose  a 
monetary  sanction  on  a  party  causing  an 
annecassary  and  inordinate  expenditure 
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of  Office  resources  to  cover  the  costs 
inciirred  by  the  Office  due  to  such 
action,  rather  than  impose  these  costs 
on  the  Office's  customers  in  general. 

Nevertheless,  the  Office  has  amended 
§§  1.4(d)(2)  and  10.18  with  the  objective 
of  discouraging  the  filing  of  frivolous  or 
patently  unwarranted  correspondence 
in  the  Office,  not  to  routinely  review 
correspondence  for  compliance  with 
§  10.18(b)(2)  and  impose  sanctions 
under  §  10.18(cl.  Thus,  the  amendment 
to  §§  1.4(dX2)  and  10.18  should  cause 
DO  concern  to  practitioners  and  pro  se 
applicants  engaging  in  the  ordinary 
course  of  business  before  the  Office.  The 
Office  anticipates  that  sanctions  under 
$  10.18(c)  will  be  imposed  only  in  rare 
situations  in  which  such  action  is 
necessary  for  the  Office  to  halt  a  clear 
abuse  that  is  resulting  in  a  needless  and 
inordinate  expenditure  of  Office 
resources. 

Where  the  cinnimstances  of  an 
application  or  other  proceeding  warrant 
a  determination  of  whether  there  has 
been  a  violation  of  §  10.18(b),  the  file  or 
the  application  or  other  proceeding  will 
be  forwarded  to  the  Office  of  Enrollment 
and  Discipline  (OED)  for  a 
determination  of  whether  there  has  been 
a  violation  of  §  10.18(b).  In  the  event 
that  OED  determines  that  a  provision  of 
§  10.18(b)  has  been  violated,  the 
Commissioner,  or  the  Commissioner's 
designee,  will  determine  what  (if  any) 
8anction(s)  under  §  10.18(c)  is  to  be 
imposed  in  the  application  or  other 
proceeding.  In  addition,  if  OED 
determines  that  a  provision  of  §  10.18(b] 
has  been  violated  by  a  practitioner,  OED 
will  determine  whether  such 
practitioner  is  to  be  subject  to 
disciplinary  action  (see  §§  1.4(d)(2)  and 
10.18(d)).  That  is.  OED  will  provide  a 
determination  of  whether  there  has  been 
a  violation  of  §  10.18(b).  and  if  such 
violation  is  by  a  practitioner,  whether 
such  practitioner  is  to  be  subject  to 
disciplinary  action;  however,  OED  will 
not  be  responsible  for  imposing 
sanctions  under  §  10.18(c)  in  an 
application  or  other  proceeding. 

Section  10.18(d)  provides  that  any 
practitioner  violating  the  provisions  of 
this  section  may  also  be  subject  to 
disciplinary  action.  This  paragraph  (and 
the  corresponding  provision  of 
§  1.4(d)(2)]  clarifies  that  a  practitioner 
may  be  subject  to  disciplinary  action  in 
lieu  of,  or  in  addition  to,  the  sanctions 
set  forth  in  §  10.18(c)  for  violations  of 
$10.18. 

Comment  102:  A  number  of 
comments  supported  the  changes  to 
§  1.4(d)  to  make  its  certification 
applicable  to  all  papers  signed  and 
submitted  to  the  Office. 


Response:  The  Office  will  adopt  the 
changes  to  make  such  a  certification 
applicable  to  all  papers  filed  in  the 
Office,  but  will  do  so  by  placing  the 
certification  requirement  in  §  10.18,  and 
providing  in  §  1.4(d)  that  the 
presentation  of  any  pa(>er  to  the  Office, 
whether  by  a  practitioner  or  non- 
practitioner,  constitutes  a  certification 
under  §  10.18.  Thus,  the  presentation  of 
a  paper  to  the  Office  by  any  person 
(even  a  non-practitioner)  constitutes  a 
certification  under  §  10.18. 

Comment  103:  A  number  of 
comments  opposed  the  change  to 
§  1.4(d)  as  increasing  the  burden  on 
persons  presenting  papers  to  the  Office, 
and,  as  such,  inconsistent  witl)  the 
stated  goal  of  reducing  the  burden  on 
the  public.  One  comment  indicated  that 
new  burdens  in  §  1.4(d)  on  signers  of 
papers  submitted  to  the  Office  include: 
(1)  conducting  a  reasonable  inquiry 
concerning  the  document  to  be 
submitted  to  the  Office;  (2)  not 
submitting  the  document  to  harass  or 
seek  a  needless  increase  in  the  cost  of 
prosecution;  and  (3)  submitting  only 
documents  likely  to  have  evidentiary 
support  after  a  reasonable  opportimity 
for  further  investigation  or  discovery. 

Response:  The  change  to  §§  1.4(d)  and 
10.18  should  discourage  the  filing  of 
frivolous  papers  in  the  Office,  and  thus 
reduce  the  cost  to  the  Office  of  treating 
such  papers,  which  cost  is  ultimately 
borne  by  the  Office's  customers.  Thus, 
this  change  to  §§  1.4(d)  and  10.18  will 
reduce  the  burden  on  the  public  and  to 
the  Office's  customers  in  general.  There 
is  no  reasonable  argument  as  to  why  a 
person  filing  a  document  in  the  Office 
should  be  permitted  to  avoid  the 
"burden"  of  conducting  a  reasonable 
inquiry  concerning  the  document  to  be 
submitted  to  the  Office,  not  submitting 
the  document  to  harass  or  seek  a 
needless  increase  in  the  cost  of 
prosecution,  or  submitting  only 
documents  likely  to  have  evidentiary 
support  after  a  reasonable  opportunity 
for  further  investigation  or  discovery. 

Comment  104:  Several  comments 
opposed  the  addition  of  §  1.4(d)(2)  (now 
§  10.18(b)(2))  on  the  basis  that  the 
phrase  "formed  after  an  inquiry 
reasonable  under  the  circumstances" 
was  too  vague  or  was  unclear  as  to  how 
much  of  an  inquiry  must  be  made  to 
meet  the  "reasonable  inquiry" 
requirement. 

Response:  The  phrase  "formed  after 
an  inquiry  reasonable  under  the 
circumstances"  is  taken  fitim  Rule  11(b) 
of  the  Federal  Rules  of  Civil  Procedure 
(Fed.  R.  Qv.  P.  11(b)),  which  provides 
that* 


Representations  to  Court.  By  proMnting  to 
the  court  (whether  by  signing,  filing, 
submitting,  or  later  advocating]  a  pleading, 
written  motion,  or  other  paper,  an  attorney  or 
unrepresented  party  is  cartiiying  that  to  the 
best  of  the  person's  knowledge,  information 
and  belief,  formed  after  an  inquiry  raasonable 
under  the  circumstances — 

(1)  it  ia  not  being  presented  for  any 
improper  purpose,  such  as  to  harass  or  to 
cause  unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation; 

(2)  the  claims,  defienses,  and  other  legal 
contentions  therein  are  warranted  by  existing 
law  or  by  a  nonfrivolous  argument  for  the 
extension,  modification,  or  reversal  of 
existing  law  or  the  establishment  of  new  law; 

(3)  the  allegations  and  other  factual 
contentions  have  evidentiary  support  or,  if 
specifically  so  identified,  are  likely  to  have 
evidentiary  support  after  a  reasonable 
opportunity  for  further  investigation  or 
discovery;  and 

(4)  the  denials  of  {actual  contentions  are 
warranted  on  the  evidence  or.  if  specifically 
so  identified,  are  reasonably  based  on  a  lack 
of  information  or  belief. 

See  Fed.  R.  Civ.  P.  ll(b)(1993). 
Section  10.18(b)(2)  tracks  the 
language  of  Fed.  R.  Civ.  P.  ll(b)(1993) 
to  avoid  confusion  as  to  what 
certifications  a  signature  entails.  The 
advisory  committee  notes  to  Fed.  R  Civ. 
P.  11(b)  provide  further  information  on 
the  "inquiry  reasonable  luider  the 
circumstances"  requirement.  See 
Amendments  to  the  Federal  Rules  of 
Civil  Procedure  at  50-53  (1993), 
reprinted  in  146  F.R.D.  401.  584-87.  The 
"inquiry  reasonable  luder  the 
ciiciunstances"  requirement  of 
§  10.18(b)(2)  is  identical  to  that  in  Fed. 
R.  Civ.  P.  11(b).  The  Federal  courts  have 
stated  in  regard  to  the  "reasonable 
inquiry"  requirement  of  Fed.  R.  Qv.  F. 
11: 

bi  requiring  reasonable  inquiry  before  the 
filing  of  any  pleading  in  a  civil  case  in 
federal  disbict  court.  Rule  11  demands  "an 
objective  determination  of  whether  S 
sanctioned  party's  conduct  was  reasonable 
under  the  circumstances."  In  effect  it 
imposes  a  negligence  standard,  for  negligence 
is  a  bilure  to  use  reasonable  care.  The 
equation  between  negligence  and  the  foilure 
to  conduct  a  reasonable  precomplaint  inquiry 
is  . . .  that  "the  amount  of  investigation 
required  by  Rule  1 1  depends  on  both  the 
time  available  to  investigate  and  on  the 
probability  that  more  investigation  will  turn 
up  important  evidence;  the  Rule  does  not 
require  steps  that  are  not  cost-justified." 

Hays  V.  Sony  Electronics.  847  F.2d  412, 
418,  7  USPQ2d  1043, 1048  (7th.  Cir. 
1988)(citations  omitted)(decided  prior 
to  the  1993  amendment  to  Fed.  R  Civ. 
P.  11,  but  discussing  a  "reasonable 
imder  the  circumstances"  standard). 

Comment  105:  One  comment  opposed 
the  change  in  §  1.4(d)  to  import  the 
verification  requirement  into  any  papers 
signed  and  submitted  to  the  Office,  on 
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the  basis  that  the  presence  of  a 
verification  actually  on  the  paper  signed 
and  submitted  to  the  Office  would  cause 
the  signer  to  carefully  consider  what  is 
being  signed  and  submitted  to  the 
Office. 

Response:  A  separate  verification 
requirement  for  certain  papers  results  in 
delays  during  the  examination  of  an 
application  when  such  verification  is 
omitted.  The  Office  is  convinced  that 
people  are  inclined  to  either  not  make 
false,  misleading  or  inaccurate 
statements  in  doctunents  they  sign,  or 
are  not  deterred  bom  making  such 
statements  by  the  presence  of  a 
verification  clause  in  the  docxunent  The 
benefit  obtained  in  the  rare  instance  in 
which  a  person  otherwise  inclined  to 
make  a  false,  misleading  or  inaccurate 
statement  is  persuaded  not  to  do  so  by 
a  verification  clause  simply  does  not 
outweigh  the  benefit  obtained  by  the 
elimination  of  the  delay  that  results 
from  the  requirement  for  such  a 
verification  clause. 

Comment  106:  One  comment  opposed 
the  change  to  §  1.4(d)  (now  §  10.18(bM2)) 
on  the  basis  that  "reasonable  inquiry" 
requirement  therein  will  expose  a 
practitioner  to  malpractice  liability. 

Response:  Legal  malpractice  is  not  an 
issue  of  Federal  patent  (or  trademark) 
law,  but  of  common  law  soiuiding  in 
tort  See  Voight  v.  Kraft,  342  F.  Supp 
821,  822, 174  USPQ  294.  295  (D.  Idaho 
1972).  Section  10.18(b)(2)  does  not 
affect  the  duty  (or  create  a  new  duty)  on 
the  part  of  a  practitioner  to  his  ot  her 
client  vis-a-vis  the  submission  of  papers 
to  the  Office. 

The  party's  duties  imder  §  10.18  are 
not  to  one's  own  clients;  it  is  to  the 
public  in  general,  other  parties  before 
the  Office  (the  examination  of  whose 
applications  are  delayed  while  the 
(Office  is.  and  whose  fees  must  be 
^plied  to  the  cost  of,  responding  to 
frivolous  papers),  and  to  the  Office.  Cf. 
Mars  Steel  Corp.  v.  Continental  Bank, 
880  F.2d  928,  932  (7th.  Cir.  1989)(just  as 
tort  law  creates  duties  to  one's  client. 
Fed.  R  Civ.  P.  11  creates  a  duty  to  one's 
adversary,  other  litigants  in  the  courts's 
queue,  and  the  court  itself);  Hays,  847 
F.2d  at  418,  7  USPQ2d  at  1049  (same). 

Comment  107:  One  comment 
indicated  that  the  requirements  in 
§  1.4(d)(2)  (now  §  10.18(b)(2))  may  be 
onerous  as  to  persons  not  registered  to 
practice  before  the  Office.  Another 
comment  opposed  this  change  on  the 
basis  that  it  would  create  new  issues 
during  litigation,  in  that  few  non- 
lawyers  have  enough  legal  knowledge  to 
accurately  verify  that  the  documents 
they  sign  are  consistent  with  the  law. 
The  comment  suggested  that  §  1.4(dK2) 


simply  be  amended  to  include  the 
verification  statement  from  §  1.68. 

Response:  There  is  no  reasonable 
argument  as  to  why  the  certification  for 
papers  submitted  to  the  Office  should  be 
any  less  than  the  certification  required 
luider  Fed.  R  Civ.  P.  11(b)  for  (tapers 
filed  in  the  Federal  courts.  The  Federal 
Rules  of  Gvil  Procedure  do  not  permit 
a  pro  Be  litigant  to  avoid  the 
requirements  of  Fed.. R  Civ.  P.  11(b) 
("By  presenting  •  •   •  an  attorney  <x 
unrepresented  party  is  certifying  •  *  • 
."  (emphasis  added)).  It  is,  however, 
appropriate  to  take  accoimt  of  the 
special  circumstances  of  pro  se 
applicants  in  determining  whether 
sanctions  under  §  10.18(c)  are 
appropriate.  See  advisory  committee 
notes  to  Fed.  R  Qv.  P.  11  (1983), 
reprinted  in  97  F.RD.  165,  198-99 
(1983)  ("Although  the  standard  is  the 
same  for  imrepresented  parties,  who  are 
obligated  themselves  to  sign  the 
[papers],  the  cotul  has  sufficient 
discretion  to  take  accoimt  of  the  special 
circimistances  that  often  arise  in  pro  se 
situations"). 

The  Office  expects  that  pro  se 
applicants  will  often  submit  arguments 
that  evidence  little,  if  any,  appreciation 
of  the  applicable  law  or  procedure.  The 
Office  is  not  adopting  §§  1.4(dK2)  and 
10.18  (b)  and  (c)  for  the  purpose  of 
imposing,  and  does  not  intend  to 
impose,  sanctions  on  pro  se  applicants 
in  situations  in  which  they  simply 
submit  argtunents  lacking  an 
api»eciation  of  the  applicable  law  or 
procediue.  See  Finch  v.  Hughes  Aircraft 
Co..  926  F.2d  1574. 1582. 17  USPQ2d 
1914, 1921  (Fed.  Or.  1991)  ("courts  are 
partictilarly  cautious  about  imposing 
sanctions  on  a  pro  se  litigant,  whose 
improper  conduct  may  be  attributed  to 
ignorance  of  the  law  and  proper 
procedures");  see  also  Homback  v.  U.S., 
40  USPQ2d  1694. 1697  (CI.  Ct  1996) 
[pro  se  without  l^al  training  is  not  held 
to  the  same  standard  as  trained 
counsel). 

Where,  however,  a  pro  se  applicant 
engages  in  a  course  of  conduct  that  any 
reasonable  fterson  should  have  known 
was  improper,  and  which  causes  a 
needless  and  inordinate  expendittue  of 
Office  resoiux:es,  such  conduct  may 
result  in  the  imposition  of  sanctions  on 
the  pro  se  applicant  The  Federal  courts 
have  subjected  pro  se  litigants  to 
sanctions  for.  (1)  Taking  or  persisting  in 
actions  that  even  a  non-lawyer  should 
have  known  were  frivolous;  (2)  taking  or 
persisting  in  actions  that,  after  engaging 
in  a  sufficient  course  of  litigation,  the 
pro  se  litigant  should  have  known  were 
frivolous;  or  (3)  taking  or  persisting  in 
actions  after  having  been  warned  by  the 
court  that  such  actions  were  frivolous. 


See  Constant  v.  U.S..  929  F.2d  654,  658. 
18  USPQ2d  1298. 1301  (Fed.  Cir.),  cert 
denied,  501  U.S.  1206  (1991);  Finch.  926 
F.2d  at  1582-83. 17  USPQ2d  at  1921; 
U.S.  ex  ral.  Taylor  v.  Times  Herald 
Record.  22  USPQ2d  1716. 1718 
(S.D.N.Y.  1992),  q/f  d.  990  F.3d  623  (2d 
Cir.  1993)(table). 

Comment  108:  One  comment  argued 
that  the  change  to  §  1 .4(d)  woidd  be 
particularly  difficult  to  apply  in  the 
context  of  provisional  applications. 

Response:  The  patent  statute  and 
rules  of  practice  do  not  require  any 
papers  other  than  a  disclosure  (with  or 
without  claims)  and  a  cover  sheet  for  a 
provisional  application  (e.g.,  an 
applicant  need  and  should  not  submit 
legal  aigiunents  or  other  contentions 
with  a  provisional  application).  Thus,  it 
is  highly  unlikely  that  the  filing  of  a 
provisional  application  will  result  in  a 
violation  of  S  10.18(b). 

Comment  109:  One  comment  opposed 
the  change  to  §  1.4(d)  on  the  basis  that 
it  was  not  clear  whether  a  practitioner 
has  an  obligation  in  the  case  of  a 
submission  of  a  statement  of  £K;ts  to 
inform  the  parfy  making  the  statement 
(or  the  client)  of  this  certification  effect, 
and  the  sanctions  ^plicable  to 
noncompliance.  Another  comment 
indicated  that  practitioners  will  now  be 
placed  under  the  obligation  of 
questioning  their  cUents  each  time  they 
are  given  information  or  instructions. 

Response:  The  submission  by  an 
appUcant  of  misleading  or  inaccurate 
statements  of  facts  during  the 
prosecution  of  applications  for  patent 
has  resulted  in  the  patents  issuing  on 
such  applications  being  held 
imenfbrceable.  See,  e.g.,  Refac 
International  Lid.  v.  Lotus  Development 
Corp..  81  F.3d  1576,  3*USPQ2d  1665 
(Fed.  Cir.  1996);  Paragon  Podiatry 
Laboratory.  Inc.  v.  KLM  Laboratories, 
Inc.,  984  F.2d  1182,  25  U»>Q2d  1561 
(Fed.  Cir  1993);  Rohm  and  Haas  Corp. 
V.  Crystal  Chemical  Co..  722  F.2d  1556, 
200  USPQ  289  (Fed.  Cir.  1983),  cert 
denied,  469  US.  851  (1984);  Ott v. 
Goodpasture,  40  USPQ2d  1831  (DJ4. 
Tex.  1996);  Herman  v.  William  Brooks 
Shoe  Co.,  39  USPQ2d  1773  (S.D.N.  Y. 
1996);  Golden  Valley  Microwave  Food 
Inc.  V.  Weaver  Popcorn  Co..  837  F. 
Supp.  1444.  24  USPQ2d  1801  (N.D.  had. 
1992),  ajf  d,  11  F.3d  1072  (Fed.  Cir. 
1993)(table),  cert,  denied,  511  U.S.  1128 
(1994).  Likewise,  false  statements  by  a 
practitioner  in  a  paper  submitted  to  the 
Office  during  the  prosecution  of  an 
application  for  patent  has  resulted  in 
the  patent  issuing  on  such  application 
also  being  held  unenforceable.  See 
General  Electro  Music  Corp.  v.  Samick 
Music  Corp..  19  F.3d  1405,  30  USPQ2d 
1149  (Fed.  Cir.  1994)(&lse  statement  in 
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a  petition  to  make  an  application  special 
coiutitutes  inequitable  conduct,  and 
renders  the  patent  issuing  on  such 
application  unenforceable).  In  addition, 
the  Esilure  to  exercise  due  care  in 
ascertaining  the  acciiracy  of  the 
statements  in  a  certification  submitted 
to  the  Office  has  also  resulted  in  a 
patent  being  held  invalid.  See  DH 
Technology.  937  F.  Supp.  at  910;  40 
USPQ2dat  1761. 

For  the  above-stated  reasons,  it  is 
highly  advisable  for  a  practitioner  to 
advise  a  client  or  third  party  that  any 
information  so  provided  must  be 
reliable  and  not  misleading,  regardless 
of  this  amendment  to  §§  1.4(dX2)  and 
10.18.  Nevertheless,  §§  1.4(dK2)  and 
10.18  as  adopted  do  not  require  a 
practitionOT  to  advise  the  client  (or  third 
party)  providing  information  of  this 
certification  effect  (or  the  sanctions 
applicable  to  noncompliance),  or 
question  the  client  (or  third  party)  when 
such  information  or  instructions  are 
provided.  When  a  practitioner  is 
submitting  informatioa  (e.g.,  a  statement 
of  fact)  from  the  applicant  or  a  third 
party,  or  relying  in  arguments  upon 
information  from  the  applicant  or  a 
tiiird  party,  the  Office  will  consider  a 
practitioner's  "inquiry  reasonable  under 
the  circiunstances"  duty  under  §  10.18 
met  so  long  as  the  practitioner  has  no 
knowledge  of  information  that  is 
contrary  to  the  information  provided  by 
the  applicant  or  third  party  or  would 
otherwise  indicate  that  the  information 
provided  by  the  applicant  or  third  party 
was  so  provided  for  the  purpose  of  a 
violation  of  §  10.18  [e.g.,  was  submitted 
to  cause  unnecessary  delay). 

An  applicant  has  no  duty  to  conduct 
a  prior  art  search  as  a  prerequisite  to 
filing  an  application  for  patent.  See 
Nordbetg.  Inc.  v.  Telsmith.  Inc..  82  F.3d 
394,  397,  38  USPQ2d  1593, 1595-96 
(Fed.  Or.  1996);  FMC  Corp.  v.  Hennessy 
InduM.,  Inc.,  836  F.2d  521,  5X6  n.6,  5 
USPQ2d  1272, 1275-76  n.6  (Fed.  Cir. 
1987):  FhiC  Corp.  v.  Afanitowoc  Co.. 
Inc.,  835  F.2d  1411. 1415.  &  USPQ2d 
1112, 1115  (Fed.  Cir.  1987);  Ameriam 
Hoist  &  Derrick  Co.  v.  Sowa  6r  Sons, 
Inc..  725  F.2d  1350. 1362,  220  USPQ 
763.  772  (Fed.  Cir.),  cert,  denied,  469 
U.S.  821.  224  USPQ  520  (1984).  The 
"inquiry  reasonable  under  the 
circumstances"  requirement  of  §10.18 
does  not  create  any  new  duty  on  the 
part  of  an  applicant  for  patent  to 
conduct  a  prior  art  search.  See  MPEP 
809;  of.  Judin  v.  United  States,  110  F.3d 
780,  42  USFQ2d  1300  (Fed.  Qr 
1997 )( the  failure  to  obtain  and  examine 
the  accused  infringing  device  priOr  to 
bringing  a  civil  action  for  infringement 
violates  the  1983  version  of  Fed.  R.  Qv. 
P.  11).  The  "inquiry  reasonable  under 


the  circumstances"  requirement  of 
§  10.18,  however,  will  require  an 
inquiry  into  the  underlying  facts  and 
drcumstances  when  a  practitioner 
provides  conclusive  statements  to  the 
Office  (e.g.,  a  statement  that  the  entire 
delay  in  filing  the  required  reply  bom 
the  due  date  for  the  reply  until  the  filing 
of  a  grantable  petition  pursuant  to 
§  1.137(b)  was  unintentional). 

Section  10.23 

Section  10.23  is  amended  to  change 
the  phraae  "knowingly  signing"  to 
"sig^iing."  This  amendment  to  §  10.23  is 
for  consistency  with  §  10.18,  which 
contains  no  "knowingly"  provision  or 
requirement. 

Keview  Under  Ihe  Paperwork 
Reduction  Act  of  1M5 

This  final  rule  contains  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.).  The  principal 
impact  of  this  Final  Riile  is:  (1) 
elimination  of  unnecessary  rules  of 
practice;  (2)  simplification  or 
elimination  of  certain  requirements  of 
the  rules  of  practice;  (3)  rearrangement 
of  certain  rules  to  improve  their  context; 
and  (4)  clarification  of  the  requirements 
of  the  rules  of  practice. 

The  titie,  description  aad  respondent 
description  of  each  of  the  information 
collections  are  shown  below  with  an 
estimate  of  each  of  the  annual  reporting 
burdens.  The  collections  of  information 
in  this  Final  Rule  have  been  reviewed 
and  approved  by  OMB  under  the 
following  control  numbers:  0651-0016, 
0651-0021. 0651-0022,  0651-0027, 
0651-0031,  0651-0032,  0651-4)033, 
0651-0034,  0651-0035,  and  0651-0037. 
Included  in  each  estimate  is  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  ciurentiy  valid 
OMB  control  number. 

CHI4B  Number:  0651-0016. 

Title:  Rules  for  Patent  Maintenance 
Fees. 

Fonn  Numbers:  PTO/SB/45/46/47/65/ 
66. 

Type  of  Review:  Approved  through 
July  of  1999. 

Affected  Public:  Individuals  or 
Households.  Business  or  Other  Fw- 


Profit.  Not-for-Profit  Inotituticas  and 
Federal  GovenunenL 

Estimated  Number  of  Respondents: 
273.800. 

Estimated  Time  Per  Response:  0.08 
hour. 

Estimated  Total  Annual  Burden 
Hours:  22,640  hours. 

Needs  and  Uses:  Maintenance  fees  are 
required  to  maintain  a  patent,  except  for 
design  or  plant  patents,  in  force  under 
35  U.S.C  41(b).  Payment  of 
maintenance  fees  are  required  at  3^/^, 
7V!iand  11  Vz  years  after  the  grant  of  the 
patent  A  patent  number  and 
application  number  of  the  patent  on 
which  maintenance  fees  are  paid  are 
required  in  order  to  ensure  proper 
crediting  of  such  payments. 

OMB  Number:  0651-0021. 

Title:  Patent  Cooperation  Treaty. 

Form  Numbers:  PCT/RO/101  .ANNEX/ 
134/144.  PTO-1382,  PCT/IPEA/401, 
PCT/IB/328. 

Type  of  Review:  Approved  through 
May  of  2000. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  Federal  Agencies  or  Employees, 
Not-for-fttofit  Institutions,  Small 
Businesses  or  Organizations. 

Estimated  Number  of  Respondents: 
102.950. 

Estimated  Time  Per  Response:  0.9538 
hour. 

Estimated  Total  Aimual  Burden 
Hours:  98.195  hours. 

Needs  and  Uses:  The  information 
collected  is  required  by  the  Patent 
Coo(>eration  Treaty  (PCT).  The  general 
purpose  of  the  PCT  is  to  simplify  the 
filing  of  patent  applications  on  the  same 
invention  in  different  countries.  It 
provides  for  a  centralized  filing 
procedure  and  a  standardised 
application  format 

OMB  Number:  0651-0022. 

Title:  Deposit  of  Biological  Materials 
for  Patent  Purposes. 

Form  Numbers:  None. 

Type  of  Review:  Approved  through 
December  of  1997. 

/^fected  Public:  Individuals  or 
Households,  State  or  Local 
Governments,  Farms,  Business  or  Other 
For-Profit,  Federal  Agencies  or 
Employees.  Not-for-Profit  Institutions. 
Small  Businesses  or  Organizations. 

Estimated  Number  of  Respondents: 
3.325. 

Estimated  Time  Per  Response:  1 .0 
hour. 

Estimated  Toted  Aimual  Burden 
Hours:  3.325  hours. 

Needs  and  (/ses:  Information  on 
depositing  of  biological  ftaterials  in 
depositories  is  required  for  (1)  Office 
determination  of  compliance  with  the 
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patent  statute  where  the  invention 
sought  to  be  patented  relies  on 
biological  material  subject  to  deposit 
requirement,  which  includes  notifying 
interested  members  of  the  public  where 
to  obtain  samples  of  deposits,  and  (2) 
depositories  desiring  to  be  recognized  as 
suitable  by  the  Office. 

OMB  Number:  0651-0027. 

Title:  Changes  in  Patent  and 
Trademark  Assignment  Practices. 

Form  Numbers:  PTO-1618  and  PTO- 
1619,  PTO/SB/15/41. 

Type  of  Review:  Approved  through 
September  of  1098. 

Affected  Public:  Individuals  or 
Households  and  Businesses  or  Other 
For-Profit 

Estimated  Number  of  Respondents: 
170.000. 

Estimated  Time  Per  Response:  0.57 
hour. 

Estimated  Total  Aimual  Burden 
Hours:  97,000  hours. 

Needs  and  Uses:  The  Office  records 
about  170,000  assignments  or 
documents  related  to  ownership  of 
patent  and  trademark  cases  each  year. 
The  Office  requires  a  cover  sheet  to 
expedite  the  processing  of  these 
documents  and  to  ensure  that  they  are 
properly  recorded. 

OMB  Number:  0651-0031. 

Title:  Patent  Processing  (Updating). 

Form  Numbers:  PTO/SB/06-12/21- 
26/31/32/42/43/61-64/67-69/91-93/96/ 
97. 

Type  of  Review:  Approved  through 
October  of  1999. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  Institutions.  Not-for-Profit 
Institutions  and  Federal  Government 

Estimated  Number  of  Respondents: 
1.690,690. 

Estimated  Time  Per  Response:  0.361 
houra. 

Estimated  Total  Annual  Burden 
Hours:  644,844  hours. 

Needs  and  Uses:  During  the 
processing  for  an  application  for  a 
patent,  the  applicaht/agent  may  be 
required  or  desire  to  submit  additional 
information  to  the  Office  concerning  the 
examination  of  a  specific  application. 
The  specific  information  required  or 
which  may  be  submitted  includes: 
Information  EHsclosure  Statements; 
Terminal  Disclaimers;  Petitions  to 
Revive;  Express  Abandonments;  Appeal 
Notices;  Small  Entity;  Petitions  for 
Access;  Powers  to  Inspect;  Certificates 
of  Mailing;  Certificates  under  §  3.73(b); 
Amendments,  Petitions  and  their 
Transmittal  Letters;  and  Deposit 
Account  Order  Forms. 

OMB  Number:  0651-0032. 

Title:  hiitial  Patent  Application. 


Form  Number:  PTO/SB/01-07/17-20/ 
101-109. 

Type  of  Review:  Approved  diroug^ 
September  of  1998. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  Not-for-Profit  Institutions  and 
Federal  Govenunent. 

Estimated  Number  of  Respondents: 
243,100. 

Estimated  Time  Per  Response:  7.88 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1 ,915,500  hours. 

Needs  and  Uses:  The  purpose  of  this 
information  collection  is  to  permit  the 
Office  to  determine  whe&er  an 
application  meets  the  criteria  set  forth 
in  the  patent  statute  and  regulations. 
The  standard  Fee  Transmittal  form,  New 
Utility  Patent  Application  Transmittal 
form.  New  Design  Patent  Application 
Transmittal  form.  New  Plant  Patent 
Application  Transmittal  form,  Plant 
Color  Coding  Sheet.  Declaration,  and 
Plant  Patent  Application  Declaration 
will  assist  applicants  in  complying  writh 
the  requirements  of  the  patent  statute 
and  regulations,  and  will  further  assist 
the  Office  in  processing  and 
examination  of  the  application. 

OMB  Number:  065 1-0033. 

Title:  Post  Allowance  and  Refiling. 

Form  Numbers:  PTO/SB/13/14/44/ 
50-57;  PTOL-85b. 

Type  of  Review:  Approved  ttuou^ 
June  of  1999. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  Not-for-Profit  Institutions  and 
Federal  Government 

Estimated  Number  of  Respondents: 
135,190. 

Estimated  Time  Per  Response:  0.325 
hour. 

Estimated  Total  Annual  Burden 
Hours:  43,893  hours. 

Needs  and  Uses:  This  collection  of 
information  is  required  to  administer 
the  patent  laws  pursuant  to  titie  35, 
U.S.C,  concerning  the  issuance  of 
patents  and  related  actions  including 
correcting  erron  in  printed  patents, 
refiling  of  patent  applications, 
requesting  reexamination  of  a  patent, 
and  requesting  a  reissue  patent  to 
correct  an  error  in  a  patent.  The  affected 
public  includes  any  individual  or 
institution  whose  application  for  a 
patent  has  been  allowed  or  who  takes 
action  as  covered  by  the  applicable 
rules. 

OMB  Number:  065 1-0034. 

Title:  Secrecy /License  to  Export 

Form  Numbers:  None. 

Type  of  Review:  Approved  throu^ 
January  of  1998. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 


Profit  Not-for-Profit  fautitutions  and 
Federal  Government 

Estimated  Number  (^Respondents: 
2,156. 

Estimated  Time  Per  Response:  0,5 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1.129  hours. 

Needs  and  Uses:  In  the  interest  of 
national  security,  patent  laws  and 
regulations  place  certain  limitetions  on 
the  disclosure  of  information  contained 
in  patents  and  patent  applications  and 
on  the  filing  of  applications  for  patent 
in  foreign  coimtries. 

OMB  Number:  0651-0035. 

Title:  Address- Affecting  Provisions. 

Form  Numbers:  PTO/SB/82/63: 

T^pe  of  Review:  Approved  through 
June  of  1999. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  Not-for-Profit  Institutions  and 
Federal  Government 

Estimated  Number  of  Respondents: 
44,850. 

Estimated  Time  Per  Response:  0.2 
hour. 

Estimated  Total  Annual  Burden 
Hours:  8,970  houra. 

Needs  and  Uses:  Under  existing  law, 
a  patent  applicant  or  assignee  may 
appoint,  revoke  or  change  a 
representetive  to  act  in  a  representative 
capacity.  Also,  an  appointed 
representetive  may  withdraw  from 
acting  in  a  representetive  capacity.  This 
collection  includes  the  information 
needed  to  ensure  that  Office 
correspondence  reaches  the  appropriate 
individual. 

OMB  Number:  065 1-0037. 

Title:  Provisional  Applications. 

Fonn  Numbers:  PTO/SB/16. 

Type  of  Review:  Approved  through 
January  of  1998. 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  Not-for-Profit  Institutions  and 
Federal  Government 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Time  Per  Response:  0.2 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1,200  houn. 

Needs  and  Uses:  The  information 
included  on  the  provisional  application 
cover  sheet  is  needed  by  the  Office  to 
identify  the  submission  as  a  provifional 
application  and  not  some  other  kind  of 
submission,  to  prompUy  and  properly 
process  the  provisional  application,  to 
prepare  the  provisional  application 
filing  receipt  which  is  sent  to  the 
applicant,  and  to  identify  those 
provisional  applications  which  must  be 
reviewed  by  Uie  Office  for  foreign  filing 
licenses. 


MIM 
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A?  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  LJ.S.C. 
3507(d)).  the  Office  has  submitted  a 
copy  of  this  Final  Rule  to  OMB  for  its 
review  of  these  information  collections. 
Interested  persons  are  requested  to  send 
comments  regarding  these  information 
collections,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Bldg.,  725 
ITA  SL  NW,  rm.  10235,  Washington, 
DC  20503.  Attn:  Desk  Officer  for  the 
Patent  and  Tradenurk  Office. 


This  Final  Rule  is  in  conformity  with 
the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 
Executive  Order  12612  (October  29, 
1987).  and  the  Pape.work  Reduction  Act 
of  1995  (44  U.S.C.  3501  et  seq).  It  has 
been  determined  that  this  rulemaking  is 
not  significant  for  the  purposes  of 
Executive  Ordw  12866  (September  30, 
1993). 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration  that  this 
Final  Rule  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (Regulatory  Flexibility  Act,  5 
U.S.C.  605(b)).  The  principal  impact  of 
this  Final  Rule  is:  (1)  elimination  of 
unnecessary  rules  of  practice;  (2) 
simplification  or  elimination  of  certain 
requirements  of  the  rules  of  practice;  (3) 
rearrangement  of  certain  rules  to 
improve  their  context;  and  (4) 
clarification  of  the  requirements  of  the 
rules  of  practice. 

The  Office  has  determined  that  this 
Final  Rule  has  no  Federalism 
implications  afiiecting  the  relationship 
between  the  National  Government  and 
the  States  as  outlined  in  Executive 
Order  12612. 

List  of  Sokyacts 

37  CFR  Parti 

Administrative  practice  and 
procedtire.  Courts,  Freedom  of 
information.  Inventions  and  patents, 
Reporting  and  recordkeeping 
requirements.  Small  businesses. 

37CFttPart3 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Reporting  and  recordkeeping 
requirements. 

57  CFR  Port  5 

Classified  information.  Foreign 
relations.  Inventions  and  patents. 


37  CFF  Part  7 

Administrative  practice  and 
procedure,  Inventions  and  patents, 
Reporting  and  recordkeeping 
requirements.  * 

37  CFR  Part  10 

Administrative  practice  and 
procediue.  Inventions  and  patents. 
Lawyers,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  37  CFR  parts  1.  3,  S,  7  and  10 
are  amended  as  follows: 

PAirr  1— nuuES  of  raAcncc  m 

PATENT  CASCS^ 

1.  The  authority  citation  for  37  CFR 
part  1  continues  to  read  as  folloiys: 

Awlhwltj.  35  U.S.C  8.  unless  otharwite 
noted. 

2.  Section  1.4  is  amended  by  revising 
paragraph  (d)  and  by  adding  paragraph 
(g)  to  read  as  follows: 

fl.4 


(dXl)  Each  piece  of  correspondence, 
except  as  provided  in  paragraphs  (e)  and 
(f)  of  this  section,  filed  in  a  patent  or 
trademark  application,  reexamination 
proceeding,  patent  or  trademark 
interference  proceeding,  patent  file  or 
trademark  registration  file,  trademark 
opposition  proceeding,  trademark 
cancellation  proceeding,  or  trademark 
concurrent  use  proceeding,  which 
requires  a  person's  signature,  must 
either 

(i)  Be  an  original,  that  is.  have  an 
original  signature  personally  signed  in 
permanent  ink  by  that  person;  or 

(ii)  Be  a  direct  or  indirect  copy,  such 
as  a  photocopy  or  facsimile 
transmission  (§  1.6(d)),  of  an  original.  In 
the  event  that  a  copy  of  the  original  is 
filed,  the  origixaal  should  be  retained  as 
evidence  of  authenticity.  If  a  question  of 
authenticity  arises,  the  Patent  and 
Trademark  Office  may  require 
submission  of  the  original. 

(2)  The  presentation  to  the  Office 
(whether  by  signing,  filing,  submitting, 
or  later  advocating)  of  any  paper  by  a 
party,  whether  a  practitioner  or  non- 
practitioner,  constitutes  a  certification 
under  §  10.18(b)  of  this  chapter. 
Violations  of  §  10.18(bX2)  of  this 
chapter  by  a  party,  whether  a 
practitioner  or  non-practitioner,  may 
rasult  in  the  imposition  of  sanctions 
under  §  10.18(c)  of  this  chapter.  Any 
practitioner  violating  §  10.18(b)  may 
also  be  subject  to  disciplinary  action. 
See  §$  10.18(d)  and  10.23(cMl5). 


(g)  An  applicant  who  has  not  made  of 
record  a  registered  attorney  or  agent 
may  be  required  to  state  whether 
assistance  was  received  in  the 
preparation  or  prosecution  of  the  patent 
application,  for  which  any 
compensation  or  consideration  was 
given  or  charged,  and  if  so,  to  disclose 
the  name  or  names  of  the  person  or 
persons  providing  such  assistance. 
Assistance  includes  the  preparation  for 
the  applicant  of  the  specification  and 
amendments  or  other  papwrs  to  be  filed 
in  the  Patent  and  Trademark  Office,  as 
well  as  other  assistance  in  such  mattws, 
but  does  not  include  merely  making 
drawings  by  draftsmen  or  stenographic 
services  in  typing  papers. 

3.  Section  1.6  is  amended  by  revising 
paragraphs  (d)(3),  (d)(6),  and  (e)  and 
adding  paragraph  (f)  to  read  as  follows: 

|1.«    Wiiilplofcarreapaniwico. 

•  •        •        •        • 

(d)-  •  • 

(3)  Correspondence  which  cannot 
receive  the  benefit  of  the  certificate  of 
mailing  or  transmission  as  specified  in 
%  1.8(aM2)(i)  (A)  timjugh  (D)  and  (F). 
§  1.8(a)(2)(ii)(A).  and  §  1.8(a)(2MiiiKA). 
except  that  a  continued  prosecution 
application  under  §  1 .53(d)  may  be 
transmitted  to  the  Office  by  bcsimile; 

•  •        •        *        • 

(6)  Correspondence  to  be  filed  in  a 
patent  application  subject  to  a  secrecy 
order  uivder  §§5.1  through  5.5  of  t>»i« 
chapter  and  directiy  related  to  the 
secrecy  order  content  of  the  application; 

•  *        •        •        • 

(e)  Interruptions  in  U.S.  Postal 
Service.  If  interruptions  or  emergencies 
in  the  United  States  Postal  Service 
which  have  been  so  designated  by  the 
Conunissioner  occur,  the  Patent  and 
Trademark  Office  will  consider  as  filed 
on  a  particular  date  in  the  Office  any 
correspondence  which  is: 

(1)  Promptly  filed  after  the  ending  of 
the  designated  interruption  or 
emergency;  and 

(2)  Accompanied  by  a  statement 
indicating  that  such  correspondence 
would  have  been  filed  on  that  particular 
date  if  it  were  not  for  the  designated 
interruption  or  emergency  in  fhe  United 
States  Postal  Service. 

(f)  Facsimile  transmission  of  a  patent 
application  under  §  1.53(d).  In  the  event 
that  the  Office  has  no  evideikce  of 
receipt  of  an  application  under  §  1.53(d) 
(a  continued  prosecution  application) 
transmitted  to  the  OfBce  by  focsimile 
transmission,  the  party  who  transmitted 
the  application  under  §  1.53(d)  may 
petition  the  Commissioner  to  accord  the 
application  under  §  1.53(d}  a  filing  date 
as  of  the  date  the  application  imder 
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§  1.53(d)  is  shown  to  have  been 
transmitted  to  and  received  in  the 
Office, 

(1)  Provided  that  the  party  who 
transmitted  such  application  under 
§  1.53(d): 

(i)  Informs  the  Office  of  the  previous 
transmission  of  the  application  under 
§  1.53(d)  promptly  after  becoming  aware 
that  the  Office  has  no  evidence  of 
receipt  of  the  application  under 
§  1.53(d); 

(ii)  Supplies  an  additional  copy  of  the 
previously  transmitted  application 
under  §  1.53(d);  and 

(iii)  Includes  a  statement  which 
attests  on  a  personal  knowledge  basis  or 
to  the  satisfaction  of  the  Commissioner 
to  the  previous  transmission  of  the 
application  under  §  1.53(d)  and  is 
accompanied  by  a  copy  of  the  sending 
unit's  report  confirming  transmission  of 
the  application  under  §  1.53(d)  or 
evidence  that  came  into  being  after  the 
complete  transmission  and  within  one 
business  day  of  the  complete 
transmission  of  the  application  under 
§  1.53(d). 

(2)  The  Office  may  require  additional 
evidence  to  determine  if  the  application 
under  §  1.53(d)  was  transmitted  to  and 
received  in  the  Office  on  the  date  in 
question. 

4.  Section  1.8  is  amended  by  revising 
paragraphs  (a)(2)(i)(A)  and  (b)  to  read  as 
follows: 

f1.8    Certificate  of  matting  or 
transmission. 

(a)*  •  * 
(2)  •  •  • 

(i)*  •  • 

(A)  The  filing  of  a  national  patent 
application  specification  and  drawing  or 
other  correspondence  for  the  purpose  of 
obtaining  an  application  filing  date, 
including  a  request  for  a  continued 
prosecution  application  under  §  1.53(d); 
*        •        •        •        • 

(b)  In  the  event  that  correspondence  is 
considered  timely  filed  by  being  mailed 
or  transmitted  in  accordance  with 
paragraph  (a)  of  this  section,  but  not 
received  in  the  Patent  and  Trademark 
Office,  and  the  application  is  held  to  be 
abandoned  or  the  proceeding  is 
dismissed,  terminated,  or  decided  with 
prejudice,  the  correspondence  will  be 
considered  timely  if  the  party  who 
forwarded  such  correspondence: 

(1)  Informs  the  Office  of  the  previous 
mailing  or  transmission  of  the 
correspondence  prompUy  after 
becoming  aware  that  the  Office  has  no 
evidence  of  receipt  of  the 
correspondence: 

(2)  Supplies  an  additional  copy  of  the 
previously  mailed  or  transmitted 
correspondence  and  certificate;  and 


(3)  Includes  a  statement  which  attests 
on  a  personal  knowledge  basis  or  to  the 
satisfection  of  the  Commissioner  to  the 
previous  timely  mailing  or  transmission. 
If  the  correspondence  was  sent  by 
facsimile  transmission,  a  copy  of  the 
sending  unit's  report  confirming 
transmission  may  be  used  to  support 
this  statement. 

•  •        •        •        • 

5.  Section  1.9  is  amended  by  revising 
paragraphs  (d)  and  (f)  to  read  as  follows: 

f1.9    Definitions. 

•  •        •        •        • 

(d)  A  small  business  concern  fs  used 
in  this  chapter  means  any  business 
concern  meeting  the  size  standards  set 
forth  in  13  CFR  Part  121  to  be  eligible 
for  reduced  patent  fees.  Questions 
related  to  size  standards  for  a  small 
business  concern  may  be  directed  to: 
Small  Business  Administration,  Size 
Standards  Staff,  409  Third  Sti^et,  SW, 
Washington,  DC  20416. 

(f)  A  small  entity  as  used  in  this 
chapter  means  an  independent  inventor, 
a  small  business  concern,  or  a  non-profit 
organization  eligible  for  reduced  patent 
fees. 

•  *        •        •        • 

6.  Section  1.10  is  amended  by  revising 
paragraphs  (d)  and  (e)  to  read  as  follows: 


fl.10    HIingof 
"Express  Itoii." 


by 


(d)  Any  person  filing  correspondence 
under  this  section  that  was  received  by 
the  Office  and  delivered  by  the  "Express 
Mail  Post  Office  to  Addressee"  service 
of  the  USPS,  who  can  show  that  the 
"date-in"  on  the  "Express  Mail"  mailing 
label  or  other  official  notation  entered 
by  the  USPS  was  incorrectiy  entered  or 
omitted  by  the  USPS,  may  petition  the 
Commissioner  to  accord  the 
correspondence  a  filing  date  as  of  the 
date  the  correspondence  is  shown  to 
have  been  deposited  with  the  USPS, 
provided  that: 

(1)  The  petition  is  filed  prompUy  after 
the  person  becomes  aware  that  the 
Office  has  accorded,  or  will  accord,  a 
filing  date  based  upon  an  incorrect  entry 
by  the  USPS; 

(2)  The  number  of  the  "Express  Mail" 
mailing  label  was  placed  on  the  pai>er(s) 
or  fee(s)  that  constitute  the 
correspondence  prior  to  the  original 
mailing  by  "Express  Mail";  and 

(3)  The  petition  includes  a  showing 
which  establishes,  to  the  satisfaction  of 
the  Commissioner,  that  the  requested 
filing  date  was  the  date  the 
correspondence  was  deposited  in  the 
"Express  Mail  Post  Office  to  Addressee" 
service  prior  to  the  last  scheduled 


pickup  for  that  day.  Any  showing 
pursuant  to  this  paragraph  must  be 
corroborated  by  evidence  from  the  USPS 
or  that  came  into  being  after  deposit  and 
within  one  business  day  of  the  deposit 
of  the  correspondence  in  the  "Express 
Mail  Post  Office  to  Addressee"  service 
of  the  USPS. 

(e)  Any  person'  mailing 
correspondence  addressed  as  set  out  in 
§  1.1(a)  to  the  Office  with  sufficient 
postage  utilizing  the  "Express  Mail  Post 
Office  to  Addrrasee"  service  of  the 
USPS  but  not  received  by  the  Office, 
may  petition  the  Commissioner  to 
consider  such  correspondence  filed  in 
the  Office  on  the  USPS  deposit  date, 
provided  that: 

(1)  The  petition  is  filed  prompUy  after 
the  person  becomes  aware  that  the 
Office  has  no  evidence  of  receipt  of  the 
correspondence; 

(2)  The  number  of  the  "Express  Mail" 
mailing  label  was  placed  on  the  paper{s) 
or  fee(8)  that  constitute  the 
correspondence  prior  to  the  original 
mailing  by  "Express  Mail"; 

(3)  Tne  petition  includes  a  copy  of  the 
originally  deposited  paper(s)  or  fee(s) 
that  constitute  the  correspondence 
showing  the  number  of  the  "Express 
Mail"  mailing  label  thereon,  a  copy  of 
any  returned  postcard  receipt,  a  copy  of 
the  "Express  Mail"  mailing  label 
showing  the  "date-in,"  a  copy  of  any 
oth«  official  notation  by  the  USPS 
relied  upon  to  show  the  date  of  deposit, 
and,  if  the  requested  filing  date  is  a  date 
other  than  the  "date-in"  on  the  "Express 
Mail"  mailing  label  or  other  official 
notation  entered  by  the  USPS,  a 
showing  purauant  to  paragraph  (d)(3)  of 
this  section  that  the  requested  filing 
date  was  the  date  the  correspondence 
was  deposited  in  the  "Express  Mail  Post 
Office  to  Addressee"  service  prior  to  the 
last  scheduled  pickup  for  that  day;  and 

(4)  The  petition  includes  a  statement 
which  establishes,  to  the  satisfaction  of 
the  Commissioner,  the  original  deposit 
of  the  correspondence  and  that  the 
copies  of  the  correspondence,  the  copy 
of  the  "Express  Mail"  mailing  label,  the 
copy  of  any  returned  postcard  receipt, 
and  any  official  notation  entered  by  the 
USPS  are  true  copies  of  the  originally 
mailed  correspondence,  original 
"Express  Mail"  mailing  label,  retiuned 
postcard  receipt,  and  official  notation 
entered  by  the  USPS. 

7.  Section  1.11  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§1.11    File*  open  to  the  pubOc. 

•        •        •        •        • 

(b)  All  reissue  applications,  all 
applications  in  which  the  Office  has 
accepted  a  request  to  open  the  complete 
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application  to  inspection  by  the  public  (3)  Copies  of  (upon  payment  of  the  fise     By  otiier  than  a  himII  entity -.._110.00 

md  related  pepen  in  the  appUcation  aet  forth  in  $  1. 19(b)(2)).  and  accaas  to,  (2)  Far  reply  witliin  second  mootk 

file  are  open  to  inspection  by  the  an  appUcation  file  wrapper  and  contents    By  .  small  «>tity  (S  1.9(f)) 20aoo 

put)Uc,  and  copies  may  t)e  himished  may  be  provided  to  any  person,  upon  By  other  than  a  imall  entity                  400  00 

upon  paying  the  fee  therefor.  The  filing  written  requert.  without  notice  to  the  (3)  Far  reply  within  thiid  month: 

of  reissue  applications,  other  than  appUcant.  when  the  appUcation  file  U  Bv  a  small  entitv  (^  l  9fn»                    47s  nn 

continued  prosecution  appUcations  available  and:  ij:  oCi:^  a^silHS^^iZirriSS 

under  S  1.33(d)  of  reissue  apphcations.  (i)  It  has  been  determined  by  the  f4l  For  mnhr  wJthin  fc-Jh  m«.m. 

will  be  announced  in  the  QfiSaa/  Commissioner  to  be  nece««uy  for  the  Bv  a  ^.Un^^ft^^^                ,««, 

Gazette,  m  «nno^cem«it  shdl  p«per  conduct  of  b  JS^T2fore  the  ^  ^Z'tl^^^illlfcZZTiSS 

mclude  at  least  the  fihng  date,  reissue  Office  or  warranted  by  odier  special  ,„  p^  ^,«  ^.kh,  ne)?!^  /k 

appUcation  and  original  patent  circumstances;                          ^^  (5)  For  reply  withfai  fifth  month: 

numbers,  titie.  class  and  subclass,  name  (ii)  The  appUcation  is  open  to  the  S 0,^!^^"^^ l^^h ™SS 

of  the  inventor,  name  of  the  owner  of  pubUc  as  provided  in  S 1^)-  ^  °*t    ^T             "^^ ..-^WOM 

iBCord.  name  of  the  attorney  or  agent  of  (iii)  Written  authority  in  that  ^^Z^^L''^^  of  appeal  from  the 

record,  and  examining  group  tolSfcdch  appUcation  from  the  appUcant,  the  SS^L^     ^^  °'  '^''"''  '^'^  "^ 

the  reissue  appUcation  is  assigned.  assignee  of  the  appUcation  or  the  gy  a  «n.U  entity  ($1.9(0) 155  00 

■"o"«»y  or  "gent  of  record  has  been  By  other  than  a  small  entity  .„„ „....„3lO0O 

n,™^K.T.>^"AT*°'**^^^"''^*^  ^fS,"       iw        •      K     ^      ^u  (0  In  «lditlon  to  the  ft«  for  filing  a  notice 

paragraph  (a)  and  adding  a  new  (iv)  The  apphcation  is  abandoned,  but  of  appeal,  for  mng  a  brief  in  support  of  an 

paragraph  (f)  to  read  as  foUows:  not  if  the  application  is  in  the  file  )adcet  appeal: 

§1.14    P.l.otappllc1»oeap««,^|„  f ASSfrnW^*^"" ""^  S! '.r'll"'^'^ ^* ^^^'^ *»^ 

conlMance      ^^^  Si-53ld).and  is:  By  other  than  a  small  entity ...... 310.00 

(a)  Patent  aooUcations  are  P«n«,llv  !^?  Referred  to  in  a  U.S.  patent;  (d)  For  filing  a  request  for  an  oral  hearing 

n«!lI«^™BT              ^  ?rL  (B)  Referred  to  in  a  U.S.  appUcation  before  the  Board  of  Patent  Appeal,  «.d 

P^^i^,  M        f^  P""",?IL*°-'''  °P«°  *°  P"^"'^  inspection;  Interference,  in  an  apped  un^dTss  U.S.C 

U.S.C122.  No  mformation  will  be  given  (C)  An  appUcati^which  claims  the  ^3*= 

con^Tung  the  filing,  pendency,  or  benefit  of  the  fiUng  date  of  a  VS.  By  a  smaU  entity  (5 1.9(f)) 135.OO 

subject  matter  of  any  application  for  appUcation  open  to  pubUc  inspection;  By  other  than  a  smallentity 27aoo 

patent,  and  no  access  wiU  be  given  to.,  or                   r          r               t~».  ««,  (e)  (Reserved] 

or  copies  furnished  of.  any  appUcation  (D)  An  application  in  which  the  i*','^*'^' 

^'J^^w^^^^^^^-^'^P*"^'  applicant  has  filed  an  authorization  to  Si?"^7    '      ». 

forth  m  this  section.                                           li^^r— .k- ~,^ \^           «.i«iuuu  lu  (h)  For  filing  a  petition  to  the 

(1)  Status  information  incUides  ^^^"^         complete  appUcation  to  the  Commissioner  under  a  section  listed  below 

information  such  as  whether  the  punuc.                  .  which  refers  to 

appUcation  is  pending,  abandoned,  or  ,« ,   r           •     *        *,  this  paragraph im.OO 

patented,  as  well  as  the  appUcation  ^^  Information  as  to  the  fiUng  of  an  S  »-2«2-*w  decision  on  a  questioo  not 

number  and  fiUng  date  (or  international  plication  wiU  be  published  in  the  '^'^^"^'^'^J^l      , 

Srj;r°^^"^^"''^  ??4^;^)^r^^"^"^^  |l:59ttr='^ofre?:Sto^hU.h. 

(ijStatSSlormationconcemingan  p3^^3°,ii:i,^7r'1 '^".7^  'TS^rX'^re^r  "Ton  refusii^  to 

apoUcation  may  be  supplied:  paragraphs  (d)  and  0)  to  read  as  foUows:  «:cept  and  record  payment  of  a  mainteZce 

(A)  When  copies  of.  or  access  to.  the  1 1^^^    Nalionai  MwHcatian  ffllng  fees.  ***  ^^^  P"™" '°  expiration  of  a  patent 
appUcation  may  be  provided  pursuant  ,  *     ,         ,         .         ,  5l-378(e) — for  reconsideration  of  decision 
to  paragraph  (a)(3)  of  this  section}  ,.,.       .....      .....-,._,.  on  petition  refusing  to  accept  delayed 

(B)  When  the  appUcation  is  identified  Jt'    ,  ■****''»"^.  ••»  ^  ^»^  ^^  «Be  in  an  payment  of  maintenance  fee  in  an  expired 

by  appUcation  mJSber  or  serial  number  '^^^'^UTr;.;^^:^:^^,^^  ''sT«4(e>-lor  petition  in  «i  in.«W» 

5^^t  t?;;  7s  aoSrlt"''"'  TZ"^  "^  contain.?multiple  depend^..  fliJ^ltS^C^fo^SotS^- 

document  or  in  a  U.S.  application  open  cl.un(s).  per  application:  of  a  decision  on  petition  in  an  interfeienee. 

(?'lwK"'^.r*'^°"i-"«       •    .u  By  a  BDdl  entity  (S  1.9(f)) 135i»  §1.666(c)-fbr  late  filing  of  interference 

(C)  When  the  appUcation  is  the  By  other  than  a  smaU  entity 27a00  sattlement  agreement. 

national  stage  of  an  international  «        .        .        .         ,  S5.12— for  expedited  handlii^  of  a  foreign 

application  in  which  the  United  States  (1)  Surcharge  for  filing  the  basic  fiUng  fee  ^f^''2!l*!^.       .       , 

of  America  has  been  mdicated  as  a  orcoversheet  (Sl.5l{cKl))onadaleljrter  S5.1S— for  changmg  the  scope  of  a  license. 

Designated  State.  than  the  filing  data  of  the  provisional  f.  f  .?^!"  retroactive  license, 

(ii)  Status  information  concerning  an  application-  *''  ^°^  ^"'*  ■  Petition  to  the  Commissiaow 

appUcation  may  also  be  s«ppli^  when  By  .  smdl  entity  (S  1.9(0) 25.00  £^a^^  "^"^  '*'°"  "^  "f^o^O 

the  apphcation  claims  the  benefit  of  the  By  other  than  a  smaU  entity   .                 50  00        c  i'-^W^ - 130.00 

fiUng  date  ofan  application  for  which  .         .         .         •         .  51-12— for  access  to  an  assignment  racord. 

sUtiis  information  may  be  provided  tn  Sertion  1  1 7  i,  «™»„H«t  Kw  1 1 1tZr     "^  ,k  "°  "PP'^««°^     ,  , 

nMr<...n» ««  „.™™«„i.  f-w^  »/>    tTu-  ^ecDon  1.17  IS  amended  by  §  1.41— to  supply  the  name  or  names  of  the 

pursuant  to  paragraph  (aMDd)  of  this  removing  and  reserving  paragraphs  (e)  inventor  or  inventors  after  the  filing  date 

**9r,°^-    .        -             ...            ^,    ,  through  (g)  and  revising  paragraphs  (a)  without  an  oath  or  declaration  as  prescribed 

(2)  Copies  of  an  application-as-filed  through  (d).  (h).  (i)  and(q)toread  as  *'>'  *  ^^^'  ««P«  >"  provisional  applications, 

may  be  provided  to  any  person,  upon  follows:  5 147— fior  filing  by  other  than  all  the 

written  request  accompanied  by  the  fee  inventors  or  a  person  not  the  inventor, 

set  forth  in  §  1.19(b)(1),  without  notice  §  1-17    Pntanl  tiiiilfiMi  proraiilnB  faaa.  ^  1-48— for  correction  of  inventorship. 

to  the  appUcant.  if  the  appUcation  is  (.)  Exten«oa  foe.  paxnmA  to  §  1.136(.):  "'^iT'!!^!!^'  fi  H**  o'^H'^'t .  • 

mcorporated  by  reference  in  a  U.S.  (1)  For  reply  withiTS^^th:     ^'  prJJis  *^a^tiot"^  **'^' "^  " 

P"**^  By  a  «maU  entity  (S  1.9(0) .$55.00  S  1.5&-far  entry  of  late  priority  p.p«. 
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$  1.50 — for  expungement  and  return  of 
information. 

$  1.84 — for  accepteg  color  drawings  or 
photographs. 

§  1.91 — hu  entry  of  a  model  or  exhit»t 

§  1.97(d) — to  consider  an  information 
diaclomire  statement 

S  1.102 — to  make  an  application  special. 

S  1.103 — to  suspend  action  in  appUcatkm. 

S  1.177 — for  divisional  reisnie.  to  issue 
■epaiately. 

§  1.312 — for  ameodntent  after  payment  of 
issue  fse. 

§  1.313 — to  withdraw  an  application  from 


13.  Section  1.27  is  revised  to  read  as 
follows: 


§  1.314 — to  defer  issuance  of  a  patent 
$  1.666(b) — for  aocem  to  an  interforenoa 

setUement  agreement 
$  3.81 — for  a  patent  to  issue  to  assignee. 

■Mignment  submitted  after  payment  of  the 

issue  fee. 

•  •         •         •         • 

(q)  For  filing  a  petition  to  the 
Commissioner  under  a  section  listed  below 
which  refers  to  this  paragraph. 50.00 

S  1.41 — to  supply  the  names  or  name,  of 
the  inventor  or  inventors  after  the  filing  date 
without  a  cover  sheet  as  prescribed  by 
§1.51(cKl)  in  a  provisional  application. 

§  1.48 — for  correction  of  inventorship  in  a 
provisional  application. 

§  1.53 — to  accord  a  provisional  application 
a  filing  date  or  to  convert  a  nonprovisional 
application  filed  under  $  1.53(b)  to  a 
provisional  appUcation  under  %  1.53(c). 

•  •         •         •         * 

11.  Section  1.21  is  amended  by 
revising  paragraphs  (1)  and  (n)  to  read  as 
foUows: 


|1.»1 


(1)  For  processing  and  retaining  any 
appUcation  abandoned  pursuant  to  §  1.53(0> 
unleu  the  required  basic  filing  iiae  ($  1.16) 
has  been  paid - 130.00 

•  •         •         •         • 

(n)  For  handling  an  application  in  which 
proceedings  are  terminated  pursuant  to 
S  1.53(e) .^ ...13aOO 

•  •         •         •         • 

12.  Section  1.26  is  amended  by 
revising  paragraph  (a)  to  read  as  foUows: 


fl.26 

(a)  Any  fee  paid  by  actual  mistake  or 
in  excess  of  that  required  wiU  be 
refunded,  but  a  mere  change  of  purpose 
after  the  payment  of  money,  as  when  a 
party  desires  to  withdraw  an 
application,  an  appeal.' or  a  request  for 
oral  hearing,  will  not  entiUe  a  party  to 
demand  such  a  return.  Amounts  of 
twenty-five  dollars  or  less  will  not  be 
returned  unless  specifically  requested 
within  a  reasonable  time,  nor  wiU  the 
payer  Iw  notified  of  such  amounts; 
amounts  over  twenty-five  doUars  may 
be  returned  by  check  or,  if  requested,  by 
credit  to  a  deposit  account 


fl.27    SMaiMMor 

(a)  Any  person  seeking  to  establish 
status  as  a  small  entity  (§  1.9(f)  of  this 
part)  for  purposes  of  paying  fees  in  an 
appUcation  at  a  patent  must  file  a 
statement  in  the  appUcation  or  patent 
prior  to  or  with  the  first  fee  paid  as  a 
small  entity.  Such  a  statement  need  only 
be  filed  once  in  an  appUcation  or  patent 
and  remains  in  effect  until  changed. 

(b)  When  establishing  status  as  a 
■mall  entity  pursuant  to  paragraph  (a)  of 
this  section,  any  statement  filed  on 
behalf  of  an  independent  inventor  must 
be  signed  by  the  independent  inventor 
except  as  provided  in  §  1.42.  §  1.43.  or 

§  1.47  of  this  part  and  must  state  that  the 
inventor  qualifies  as  an  independent 
inventor  in  accordance  with  §  1.9(c)  of 
this  part.  Where  there  are  |oint  inventors 
in  an  application,  each  inventor  must 
file  a  statement  establishing  status  as  an 
independent  inv«itor  in  order  to  qualify 
as  a  smaU  entity.  Where  any  rights  have 
been  assigned,  granted,  conveyed,  or 
Ucensed.  or  there  is  an  obligation  to 
assign,  grant,  convey,  or  license,  any 
rights  to  a  smaU  business  concern,  a 
nonprofit  organization,  or  any  other 
individual,  a  statement  must  be  filed  by 
the  individual,  the  owner  of  the  smaU 
business  concon,  or  an  official  of  the 
small  business  concern  or  nonprofit 
organization  empowered  to  act  on 
behalf  of  the  smaU  business  concern  or 
nonprofit  organization  identifying  their 
stattis.  For  purposes  of  a  statement 
under  this  paragraph,  a  Ucense  to  a 
Federal  agency  resulting  from  a  funding 
agreement  with  that  agency  pursuant  to 
35  U.S.C  202(cX4)  does  not  constitute 
a  Ucense  as  set  forth  in  §  1.9  of  this  part. 

(cKl)  Any  statement  filed  pursuant  to 
paragraph  (a)  of  this  section  on  bdialf  of 
a  smiaU  business  concern  must: 

(i)  Be  signed  l>y  the  o%vner  or  an 
official  of  the  smaU  business  concern 
empowered  to  act  on  behalf  of  the 
concern; 

(u)  State  that  the  concern  qualifies  as 
a  small  business  concern  as  defined  in 
§  1.9(d);  and 

(iu)  State  that  the  exclusive  rights  to 
the  invention  have  been  conveyed  to 
and  remain  with  the  smaU  business 
concern  or,  if  the  rights  are  not 
exclusive,  that  all  other  rights  beltmg  to 
small  entities  as  defined  in  §  1.9. 

(2)  Where  the  rights  of  the  small 
business  concern  as  a  small  entity  are 
not  exclusive,  a  statement  must  also  be 
filed  by  thetither  small  entities  having 
rights  stating  their  status  as  such.  For 
purposes  of  a  statement  under  this 
paragraph,  a  Ucense  to  a  Federal  agency 
resulting  from  a  funding  agreement  with 


that  agency  pursuant  to  35  U.S.C 
202(c)(4)  does  not  constitute  a  license  as 
•et  forth  in  §1.9  of  this  part 

(d)(1)  Any  statement  filed  pursuant  to 
paragraph  (a)  of  this  section  on  behalf  of 
a  nonprofit  organization  must: 

(i)  Be  signed  by  an  official  of  the 
nonprofit  organization  empowered  to 
act  on  behalf  of  the  organization; 

(u)  State  that  the  organization 
quaUfies  as  a  nonprofit  organization  as 
defined  in  §  1 .9(e)  of  this  part  specifying 
under  which  one  of  §  1 .9(e)  (1).  (2),  (3), 
or  (4)  of  this  part  the  organization 
qualifies;  and 

(iii)  State  that  exclusive  rights  to  the 
invention  have  been  conve3red  to  and 
remain  with  the  organization  (» if  the 
rights  are  not  exclusive  that  all  other 
rights  belong  to  smaU  eiatities  as  defined 
in  §1.9  of  this  part 

(2)  Where  the  rights  of  the  nonprofit 
organization  as  a  small  entity  are  not 
exclusive,  a  statement  must  also  be  filed 
by  the  other  small  entities  having  rights 
stating  their  status  as  such.  For  purposes 
of  a  statement  under  this  paragraph,  a 
Ucense  to  a  Federal  agency  pursuant  to 
35  U.S.C.  202(c)(4)  does  not  constitute 
a  conveyance  of  rights  as  set  forth  in 
this  paragraph. 

14.  Se^on  1.28  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
foUoKvs: 


fl.28    Effaelon 
.ordMiiga 


(aXl)  The  failure  to  establish  status  as 
a  small  entity  (§§  1.9(0  and  1.27  of  this 
part)  in  any  application  or  patent  prior 
to  paying,  or  at  the  time  of  paying,  any 
fee  precludes  payment  of  the  fee  in  the 
amount  established  for  small  entities.  A 
refund  pursuant  to  §  1.26  of  this  part, 
based  on  establishment  of  small  entity 
status,  of  a  portion  of  faes  timely  paid 
in  fuU  prior  to  establishing  status  as  a 
small  entity  may  only  be  obtained  if  a 
statement  under  §  1.27  and  a  request  for 
a  refund  of  the  excess  amount  are  filed 
within  two  months  of  the  date  of  the 
timefy  payment  of  the  full  fee.  The  two- 
month  time  period  is  not  extendable 
luder  §  1.136.  Status  as  a  small  entity  is 
waived  for  any  fee  by  the  failure  to 
establish  the  status  prior  to  paying,  at 
the  time  of  paying,  or  within  two 
months  of  the  date  of  payment  of,  the 
fee. 

(2)  Status  as  a  small  entity  must  be 
specificaUy  established  in  each 
application  or  patent  in  which  the  status 
is  available  and  desired.  Status  as  a 
smaU  mtify  in  one  appUcation  or  patent 
does  not  afiisct  any  other  appUcation  or 
patent,  including  applications  or  patents 
which  are  directly  or  indirecUy 
dqwndent  upon  the  appUcation  or 
patent  in  wduch  the  status  has  been 
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established.  The  refiling  of  an 
application  under  §  1.53  as  a 
continuation,  division,  or  continuation- 
in-part  (including  a  continued 
prosecution  application  under 
§  1.53(d]),  or  the  filing  of  a  reissue 
application  requires  a  new 
determination  as  to  continued 
entitlement  to  small  entity  status  for  the 
continuing  or  reissue  application.  A 
nonprovisional  application  rlaimiyig 
benefit  under  35  U.S.C  119(e).  120. 121. 
or  365(c)  of  a  prior  application,  or  a 
reissue  application  may  rely  on  a 
statement  filed  in  the  prior  application 
or  in  the  patent  if  the  nonprovisional     " 
application  or  the  reissue  application 
includes  a  reference  to  ^e  statement  in 
the  prior  application  or  in  the  patent  or 
includes  a  copy  of  the  statement  in  the 
prior  application  or  in  the  patent  and 
status  as  a  small  entity  is  stiU  proper 
and  desired.  The  payment  of  the  small 
entity  basic  statutory  filing  fee  will  be 
treated  as  such  a  reference  for  purposes 
of  this  section. 

(3)  Once  status  as  a  small  entity  has 
been  established  in  an  application  or 
patent,  the  status  remains  in  that 
application  or  patent  without  the  filing 
of  a  further  statement  pursuant  to  §  1.27 
'of  this  part  unless  the  Office  is  notified 
of  a  change  in  status. 

•  •        •        »        • 

(c)  If  status  as  a  small  entity  is 
established  in  good  faith,  and  fees  as  a 
small  entity  are  paid  in  good  faith,  in 
any  application  or  patent,  and  it  is  later 
discovered  that  such  status  as  a  small 
entity  was  established  in  error  or  that 
through  error  the  Office  was  not  notified 
of  a  change  in  status  as  required  by 
paragraph  (b)  of  this  section,  the  error 
will  be  excused  upon  payment  of  the 
deficiency  between  the  amount  paid 
and  the  amoimt  due.  The  deficiency  is 
based  on  the  amoimt  of  the  fise.  for  other 
than  a  small  entity,  in  effect  at  the  time 
the  deficiency  is  paid  In  full. 

•  •        •        •        • 

15.  Section  1.33  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 


fl.33 


(a)  The  applicant,  the  assigneeCs)  of 
the  entire  interest  (see  §§  3.71  and  3.73) 
or  an  attorney  or  agent  of  record  (see 
S  1.34(b))  may  specify  a  correspondence 
address  to  which  communications  about 
the  application  are  to  be  directed.  All 
notices,  official  letters,  and  other 
communications  in  the  application  will 
be  directed  to  the  correspondence 
address  or.  if  no  such  correspondence 
address  is  specified,  to  an  attorney  or 
agent  of  reojrd  (see  §  1.34(b)),  or.  if  no 


attorney  or  agent  is  of  record,  to  the 
applicant,  so  long  as  a  post  office 
address  bas  been  furnished  in  the 
application.  Double  correspondence 
with  an  applicant  and  an  attorney  or 
agent,  or  with  more  than  one  attorney  or 
agrait,  will  not  be  undertaken.  If  more 
than  one  attorney  or  agent  is  made  of 
record  and  a  correspondence  address 
has  not  been  specified,  correspondence 
%vill  be  held  with  the  one  last  made  of 
record. 

(b)  Amendments  aad  other  papers 
filed  in  the  application  must  be  signed 
by: 

(1)  An  attorney  or  agent  of  record 
apoointed  in  compliance  with  §  1.34(b): 

(2)  A  registered  attorney  or  agent  not 
of  record  who  acts  in  a  representative 
capacity  under  the  provisions  of 

§  1.34(a); 

(3)  The  assignee  of  record  of  the  entire 
interest,  if  tkere  is  an  assignee  of  record 
of  the  entire  interest; 

(4)  An  assignee  of  record  of  an 
undivided  part  interest,  and  any 
assignee(s)  of  the  remaining  interest  and 
any  applicant  retaining  an  interest,  if 
there  is  an  assignee  of  record  of  an 
undivided  part  interest;  or 

(5)  All  of^the  applicants  (§§  1.42, 1.43 
and  1.47)  for  patent,  imless  there  is  an 
assignee  of  record  of  the  entire  interest 
and  such  assignee  has  taken  action  in 
the  application  in  accordance  with 
SS3.71  and  3.73. 

•        •        •        •        • 

16.  Section  1.41  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


f1.41    AMXicantfori 

(a)  A  patent  is  applied  for  in  the  name 
or  names  of  the  actual  inventor  or 
inventors. 

(1)  The  inventorship  of  a 
nonprovisional  application  is  that 
inventorship  set  forth  in  the  oath  or 
declaration  as  prescribed  by  §  1.63. 
except  as  provided  for  in  §  l.S3(d)(4) 
and  §  1.63(d).  If  an  oath  or  declaration 
as  prescribed  by  §  1.63  is  not  filed 
during  the  pendency  of  a 
nonprovisional  application,  the 
inventorship  is  that  inventorship  set 
forth  in  the  application  papers  filed 
pursuant  to  §  1.53(b),  unless  a  petition 
under  this  paragraph  accompanied  by 
the  fee  set  forth  in  §  1.17(i)  is  filed 
supplying  or  changing  the  name  or 
names  of  the  inventor  or  inventors. 

(2)  The  inventorship  of  a  provisional 
application  is  that  inventorsliip  set  forth 
in  the  cover  sheet  as  prescribed  by 

§  1.51(c)(1).  If  a  cover  sheet  as 
prescribed  by  §  1.51(cKl)  is  not  filed 
during  the  pendency  of  a  provisional 
application,  the  inventorship  is  that 
inventorship  set  forth  in  the  application 
papers  filed  pursuant  to  §  1.53(c).  unless 


a  petition.under  this  paragraph 
accompimied  by  the  fee  set  ferth  in 
§  1.1 7(q)  is  filed  suppWing  or  rhanging 
the  name  or  names  of  uie  inventor  or 
inventors. 

(3)  In  a  nonprovisional  application 
filed  without  an  oath  or  declaration  as 
prescribed  by  §  1 .63  or  a  provisional 
application  filed  without  a  cover  sheet 
as  prescribed  by  §  1.51(c)(1).  the  name 
or  names  of  person  or  persons  believed 
to  be  the  actxial  inventor  or  inventora 
should  be  provided  for  identification 
purposes  when  the  application  papers 
pursuant  to  §  1.53(b)  or  (c)  are  filed.  If 
no  name  of  a  person  believed  to  be  an 
actual  inventor  is  so  provided,  the 
application  should  include  an  applicant 
identifier  consisting  of  alphanumeric 
characters. 

17.  Section  1.47  is  revised  to  read  as 
follows: 


f1.47    Fllinfwtten  an  Inventor  I 
aign  or  cannot  ke  reaclMd. 

(a)  If  a  joint  inventor  refuses  to  join 
in  an  application  for  patent  or  cannot  be 
found  or  reached  after  diligent  effort, 
the  application  may  be  made  by  the 
other  inventor  on  behalf  of  hiinself  or 
herself  and  the  nonsi^iing  inventor. 
The  oath  or  declaration  in  such  an 
application  must  be  accompanied  by  a 
petition  including  proof  of  the  pertinent 
facts,  the  fee  set  forth  in  §  1.1 7(i)  and  the 
last  known  address  of  the  nonsigning 
inventor.  The  Patent  and  Trademark 
Office  shall,  except  in  a  continued 
prosecution  application  under  §  1.53(d), 
forward  notice  of  the  filing  of  the 
application  to  the  nonsigning  inventor 
at  said  address  and  publish  notice  of  the 
filing  of  the  application  in  the  Official 
Gazette.  The  nonsigning  inventor  may 
subsequently  join  in  the  application  op 
filing  an  oath  or  declaration  complying 
with  §1.63. 

(b)  Whenever  all  of  the  inventors 
refuse  to  execute  an  application  for 
patent,  or  cannot  be  found  or  reached 
after  diligent  effort,  a  person  to  whom 
an  inventor  has  assigned  or  agreed  in 
writing  to  assign  the  invention  or  who 
otherwise  shows  sufficient  proprietary 
interest  in  the  matter  justifying  such 
action  may  make  application  for  patent 
on  behalf  of  and  as  agent  for  all  the 
inventors.  The  oath  or  declaration  in 
such  an  application  must  be 
accompanied  by  a  petition  including 
proof  of  the  pertinent  facts,  a  showing 
that  such  action  is  necessary  to  preserve 
the  rights  of  the  parties  or  to  prevent 
irreparable  damage,  the  fee  set  forth  in 

$  1.17(i),  and  the  last  known  address  of 
all  of  the  inventors.  The  OfBce  shall, 
except  in  a  continued  prosecution 
application  under  §  1.53(d),  forward 
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notice  of  the  filing  of  the  application  to 
all  of  the  inventors  at  the  addresses 
stated  in  the  application  and  publish 
notice  of  the  fUing  of  the  application  in 
the  Official  Gazette.  An  inventor  may 
subsequently  join  in  the  application  on 
filing  an  oath  or  declaration  complying 
with  §  1.63. 

18.  Section  1,48  is  revised  to  read  as 
follows: 

}1.48    Cof fsctton  of  InvenlofaMp  In  a 
patent  ippllcaWon.  ether  than  a  raiaaua 
ippllc  atlon. 

(a)  If  the  inventive  entity  is  set  forth 
in  error  in  an  executed  §  1 .63  oath  or 
declaration  in  an  application,  other  than 
a  reissue  application,  and  such  error 
arose  without  any  deceptive  intention 
on  the  part  of  the  person  named  as  an 
inventor  in  error  or  on  the  part  of  the 
person  who  through  error  was  not 
named  as  an  inventor,  the  application 
may  be  amended  to  name  only  the 
actual  inventor  or  inventors.  When  the 
application  is  involved  in  an 
interference,  the  amendment  must 
comply  with  the  requirements  of  this 
section  and  miist  be  uxompanied  by  a 
motion  under  $  1.634.  Such  amendment 
must  be  accompanied  by: 

(1)  A  petition  including  a  statement 
fiom  each  person  being  added  as  an 
inventor  and  fit>m  each  person  being 
deleted  as  an  inventor  that  the  error  in 
inventorship  occurred  without 
deceptive  intention  on  his  or  her  part; 

(2)  An  oath  or  declaration  by  the 
actual  inventor  or  inventors  as  required 
by  §  1.63  or  as  permitted  by  §§  1.42, 1.43 
or  1.47; 

(3)  The  fee  set  forth  in  §  1.17(i);  and 

(4)  If  an  assignment  has  been  executed 
by  any  of  the  original  named  inventors, 
the  written  consent  of  the  assignee  (see 
§  3.73(b)). 

(b)  If  the  correct  inventors  are  named 
in  a  nonprovisional  application,  other 
than  a  reissue  application,  and  the 
prosecution  of  the  application  results  in 
the  amendment  or  cancellation  of 
claims  so  that  fewer  than  all  of  the 
currently  named  inventors  are  the  actual 
inventors  of  the  invention  being  claimed 
in  the  application,  an  amendment  must 
be  filed  deletmg  the  name  or  names  of 
the  person  or  persons  who  are  not 
inventors  of  the  invention  being 
claimed.  When  the  application  is 
involved  in  an  interference,  the 
^midment  must  comply  Mrith  the 
requirements  of  this  section  and  must  be 
accompanied'hy  a  motion  under  §  1.634. 
Such  amendment  must  be  accompanied 
by: 

(1)  A  petition  including  a  statement 
identifying  each  named  Inventor  who  is 
being  deleted  and  acknowledging  that 


the  inventor's  invention  is  no  longer 
being  claimed  in  the  application;  and 
(2)  The  fee  set  forth  in  §  1.17(i). 

(c)  If  a  nonprovisional  application, 
other  than  a  reissue  application, 
discloses  unclaimed  subject  matter  by 
an  inventor  or  inventors  not  named  in 
the  application,  the  application  may  be 
amended  to  add  claims  to  the  subject 
matter  and  name  the  correct  inventors 
for  the  application.  When  the 
application  is  involved  in  an 
interference,  the  amendment  must 
comply  with  the  requirements  of  this 
section  and  must  be  accompanied  by  a 
motion  under  §  1.634.  Such  amendment 
must  be  accompanied  by: 

(1)  A  petition  including  a  statement 
from  each  person  being  added  as  an 
inventor  that  the  amendment  is 
necessitated  by  amendment  of  the 
claims  and  that  the  inventorship  error 
oocuired  without  deceptive  intention  on 
his  or  her  part; 

(2)  An  oath  or  declaration  by  the 
actual  inventor  or  inventors  as  required 
by  §  1.63  or  as  permitted  by  §§  1.42. 1.43 
or  1.47; 

(3)  The  fee  set  forth  in  §  1.17(i);  and 

(4)  If  an  assignment  has  been  executed 
by  any  of  the  original  named  inventors, 
the  written  consent  of  the  assignee  (see 
§  3.73(b)). 

(d)  If  the  name  or  names  of  an 
inventor  or  inventors  were  omitted  in  a 
provisional  application  through  error 
without  any  deceptive  intention  on  the 
part  of  the  omitted  inventor  or 
inventors,  the  provisional  application 
may  be  amended  to  add  the  name  or 
names  of  the  omitted  inventor  or 
inventora.  Such  amendment  must  be 
accompanied  by: 

(1)  A  petition  including  a  statement 
that  the  inventorehip  error  occurred 
without  deceptive  intention  on  the  part 
of  the  omitted  inventor  or  inventora; 
and 

(2)  The  fee  set  forth  in  §  1.1 7(q). 

(e)  If  a  person  or  persons  were  named 
as  an  inventor  or  inventora  in  a 
provisional  application  through  error 
without  any  deceptive  intention  on  the 
part  of  such  peraon  or  persons,  an 
amendment  may  be  filed  in  the 
provisional  application  deleting  the 
name  or  names  of  the  person  or  persons 
who  were  erroneously  named.  Such 
amendment  must  be  accompanied  by: 

(1)  A  petition  including  a  statement 
by  the  person  or  persons  whose  name  or 
names  are  being  deleted  that  the 
inventorehip  error  occurred  without 
deceptive  intention  on  the  part  of  such 
penon  or  peraons; 

(2)  The  fee  set  forth  in  §  1.17(q);  ahd 

(3)  If  an  assignment  has  been  executed 
by  any  of  the  original  named  inventora. 


the  Mrritten  consent  of  the  aasignee  (see 
§  3.73(b)). 

(fHl)  If  the  correct  inventor  or 
inventora  are  not  named  on  filing  a 
nonprovisional  application  under 
§  1.53(b)  without  an  executed  oath  or 
declaration  under  §  1.63,  the  later 
submission  of  an  executed  oath  or 
declaration  imder  §  1.63  during  the 
pendency  of  the  application  will  act  to 
correct  the  earlier  identification  of 
inventorship. 

(2)  If  the  correct  inventor  or  inventora 
are  not  named  on  filing  a  provisional 
application  without  a  cover  sheet  under 
§  1.51(c)(1),  the  later  submission  of  a 
cover  sheet  under  §  1.51(c)(1)  during  the 
pendency  of  the  application  will  act  to 
correct  the  earlier  identification  of 
inventorehip. 

(g)  The  Office  may  require  such  other 
information  as  may  be  deemed 
appropriate  under  the  particular 
circumstances  surrounding  the 
correction  of  inventorehip. 

19.  Section  1.51  is  revised  to  read  as 
follows: 


fl.$1    Qanaral  requiaitaa  of  an  I 

(a)  Applications  for  patents  must  be 
made  to  the  Conunissioner  of  Patents 
and  Trademarks. 

(b)  A  complete  application  filed  under 
S  1.53(b)  comprises: 

(1)  A  specification  as  prescribed  by  35 
U.S.C  112,  including  a  claim  at  claims, 
see  §§1.71  to  1.77; 

(2)  An  oath  or  declaration,  see  §  1.63 
and  §  1.68; 

(3)  Drawings,  when  necessary,  see 
§$1.81tol.8S;and 

(4)  The  prescribed  filing  fee,  see 
81.16. 

(c)  A  complete  provisional 
application  filed  under  §  1.53(c) 
comprises: 

(1)  A  cover  sheet  identifying: 

(i)  The  application  as  a  provisional 
application, 

(ii)  The  name  or  names  of  the  inventor 
or  inventora,  (see  §  1.41(a)(2)), 

(iii)  The  residence  of  each  named 
inventor, 

(iv)  The  title  of  the  invention, 

(v)  The  name  and  registration  number 
of  the  attorney  or  agent  (if  applicable), 

(vi)  The  docket  numbw  used  by  the 
person  filing  the  application  to  identify 
the  application  (if  applicable), 

(vii)  The  correspondence  address,  and 

(viii)  The  name  of  the  U.S. 
Government  agency  and  Government 
contract  niunber  (if  the  invention  was 
made  by  an  agency  of  the  U.S. 
Government  or  under  a  contract  with  ah 
agency  of  the  U.S.  Government); 

(2)  A  specification  as  prescribed  by 
the  fint  paragraph  of  35  U.S.C  112,  see 
§1.71: 
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(3)  Drawings,  wken  Mcessary,  see 
§§1.81  to  1.85:  and 

(4)  The  prescribed  filing  fee,  see 
§1.16. 

(d)  Applicants  are  encouraged  to  file 
an  information  disclosure  statement  in 
nonproviBienal  applications.  See  §  1.97 
and  §  1.98.  No  iaionnation  disclosure 
statement  may  be  filed  in  a  provisional 
application. 

20.  Section  1.52  is  amended  by 
revising  paragraphs  (a),  (c)  and  (d)  to 
read  as  follows: 


f1^ 

(a)  Hie  application,  any  amendments 
or  corrections  thereto,  and  the  oath  or 
declaration  must  be  in  the  English 
language  except  as  provided  for  in 
§  1.69  and  paragraph  (d)  of  this  section, 
or  be  accompanied  by  a  translation  of 
the  application  and  a  translation  of  any 
corrections  or  amendments  into  the 
English  language  together  with  a 
statement  that  the  translaticm  is 
accurate.  All  papers  which  are  to 
become  a  part  of  the  permanent  records 
of  the  Patent  and  Trademark  Office  must 
be  legibly  written  eitho-  by  a  typewriter 
or  mechanical  printer  in  permanent 
dark  ink  or  its  equivalent  in  portrait 
orientation  on  Qexible,  strong,  smooth, 
non-shiny,  durable,  and  white  paper. 
All  of  the  application  papers  must  be 
presented  in  a  form  having  sufficient 
clarity  and  contrast  between  the  |>aper 
and  the  writing  thereon  to  permit  the 
direct  reproduction  of  readily  legible 
copies  in  any  number  by  use  of 
photographicrelectrostatic.  photo-ofEset, 
and  microfilming  processes  and 
electronic  reproduction  by  use  of  digital 
imaging  and  optical  character 
recognition.  If  the  papers  are  not  of  the 
required  quality,  substitute  typewritten 
or  mechanically  printed  papers  of 
suitable  quality  will  be  required.  See 
§  1.125  for  filing  substitute  typewritten 
or  mechanically  printed  papers 
constituting  a  substitute  specification 
when  required  by  the  Office. 

(c)  Any  interlineation,  erasure, 
cancellation  or  other  alteration  of  the 
application  papers  filed  should  be  made 
on  or  before  the  signing  of  any 
accompanying  oath  or  declaration 
pursuant  to  §  1.63  referring  to  those 
application  papers  and  should  be  dated 
and  initicded  or  signed  by  the  applicant 
on  the  same  sheet  of  paper.  Application 
papers  containing  alterations  made  afker 
the  signing  of  an  oath  or  declaration 
referring  to  those  application  papers 
must  be  supported  b^  a  supplemental 
oath  or  declaration  under  §  1.67(c).  After 
the  signing  of  the  oath  or  declaration 
referring  to  the  application  papers. 


amendments  may  only  be  made  in  the 
manner  provided  by  §  1.121. 

(d)  An  application  may  be  filed  in  a 
language  other  than  English.  An  English 
translation  of  the  non-English-language 
applicatioc.  a  statement  that  the 
translation  is  accurate,  and  the  fee  set 
forth  in  §  1.17(k)  are  required  to  be  filed 
with  the  application  or  within  such  time 
as  may  be  set  by  the  Office. 

21.  Section  1.53  is  revised  to  read  as 
follows:  ' 
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(a)  Application  number.  Any  papers 
received  in  the  Patent  and  Trademark 
Office  which  purport  to  be  an 
application  for  a  patent  will  be  assigned 
an  application  number  for  identification 
purposes. 

(b)  Application  filing  requirements — 
Nonprovisional  application.  The  filing 
date  of  an  application  for  patent  filed 
under  this  section,  except  for  a 
provisional  application  under  paragraph 
(c)  of  this  section  or  a  continued 
prosecution  application  under 
paragraph  (d)  of  this  section,  is  the  date 
on  which  a  specification  as  prescribed 
by  35  U.S.C.  112  containing  a 
description  punuant  to  §  1.71  and  at 
least  one  claim  pursuant  to  §  1.75,  and 
any  drawing  required  by  §  1.81(a)  are 
filed  in  the  Patent  and  Trademark 
Office.  No  new  matter  may  be 
introduced  into  an  application  after  its 
filing  date.  A  continuing  application, 
which  may  be  a  continuation, 
divisional,  or  continuation-in-part 
application,  may  be  filed  under  the 
conditions  specified  in  35  U.S.C.  120, 
121  or  3e5ic)  and  §  1.78(a). 

(1)  A  continuation  or  divisional 
application  that  names  as  inventors  the 
same  or  fewer  than  all  of  the  inventors 
named  in  the  prior  application  may  be 
filed  under  this  paragraph  or  paragraph 
(d)  of  this  section. 

(2)  A  continuation-in-part  application 
(which  may  disclose  and  claim  sutqect 
matter  not  disclosed  in  the  prior 
application)  or  a  continuation  or 
divisional  application  naming  an 
inventor  not  named  in  the  prior 
application  must  be  filed  under  this 
paragraph. 

(c)  Application  filing  requirementa — 
Provisional  application.  The  filing  date 
of  a  provisional  application  is  the  date 
on  which  a  specification  as  prescribed 
by  the  first  paragraph  of  35  U.S.C  112. 
and  any  drawing  required  by  §  1.81(a) 
are  filed  in  the  Patent  and  Trademark 
Office.  No  amendment,  other  than  to 
make  the  provisional  application 
comply  with  the  patent  statute  and  all 
applicable  regulations,  may  be  made  to 
the  provisional  application  after  the 


filing  date  of  the  provisional 
application. 

(1)  A  provisional  ^plication  must 
also  include  the  cover  sheet  required  by 
§  1.51  (c Ml)  or  a  cover  letter  identifying 
the  application  as  a  provisional 
application.  Otherwise,  the  application 
will  be  treated  as  an  application  filed 
under  paragraph  (b)  of  this  section. 

(2)  An  application  for  patent  filed 
under  paragraph  (b)  of  this  section  may 
be  converted  to  a  provisional 
application  and  be  accorded  the  original 
filing  date  of  the  application  filed  under 
paragraph  (b)  of  this  section, 

(i)  Provided  that  a  petition  requesting 
the  conversion,  with  the  fee  set  forth  in 
§  1.17(q),  is  filed  prior  to  the  earliest  of: 

(A)  Abandonment  of  the  application 
filed  under  paragraph  (b)  of  this  section; 

(B)  Payment  of  the  issue  fee  on  the 
application  filed  under  paragraph  (b)  of 
this  section: 

(C)  Expiration  of  twelve  months  after 
the  filing  date  of  the  application  filed 
under  paragraph  (b)  of  this  section;  or 

(D)  The  filing  of  a  request  for  a 
statutory  invention  registration  under 
§  1.293  in  the  application  filed  under 
paragraph  (b)  of  this  section. 

(ii)  The  grant  of  any  such  petition  will 
not  entiUe  applicant  to  a  refund  of  the 
fees  which  were  properly  paid  in  the 
application  filed  under  paragraph  (b)  of 
this  section. 

(3)  A  provisional  application  is  not 
entitled  to  the  right  of  priority  under  35 
U.S.C  119  or  365(a)  or  §  1.55.  or  to  the 
benefit  of  an  earlier  filing  date  imder  35 
U.S.C.  120, 121  OT  365(c)  or  §  1.78  of  any 
other  application.  No  claim  for  priori^ 
under  §  1.78(aM3)  may  be  made  in  a 
design  application  based  on  a 
provisional  application.  No  request 
under  §  1.293  for  a  statutory  invention 
registration  may  be  filed  in  a  provisional 
application.  The  requirements  of 
§§  1.821  through  1.825  regarding 
application  disclosures  containing 
nucleotide  and/or  amino  acid  sequences 
are  not  mandatory  for  provisional 
applications. 

(d)  Application  filing  requirements — 
Continued  prosecution  (nonprovisional) 
application.  (1)  A  continuation  or 
divisional  application  (but  not  a 
continuation-in-part)  of  a  prior 
nonprovisional  application  may  be  filed 
as  a  continued  prosecution  application 
under  this  paragraph,  provided  that: 

(i)  The  prior  nonprovisional 
application  is  either: 

(A)  Complete  as  defined  by  §  1.51(b) 
and  filed  on  or  after  June  8. 1995;  or 

(B)  The  national  st^e  of  an 
international  application  in  compliance 
with  35  U.S.C.  371  and  filed  on  or  after 
June  8. 1995;  and 
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(ii)  The  application  under  this 
paragraph  is  filed  before  the  earliest  of: 

(A)  Payment  of  the  issue  fee  on  the 
prior  application,  unless  a  petition 
under  §  1.313(b)(5)  is  granted  in  the 
prior  application; 

(B)  Abandoiunent  of  the  prior 
application;  or 

(C)  Termination  of  proceedings  on  the 
prior  application. 

(2)  Tne  filing  date  of  a  continued 
prosecution  application  is  the  date  on 
which  a  request  on  a  separate  paper  for 
an  application  under  this  paragraph  is 
filed.  An  application  filed  under  this 
paragraph: 

(i)  Must  identify  the  prior  application; 

(ii)  Discloses  and  claims  only  subject 
matter  disclosed  in  the  prior 
application; 

(iii)  Names  as  inventors  the  same 
inventors  named  in  the  prior 
application  on  the  date  the  application 
under  this  paragraph  was  filed,  except 
as  provided  in  paragraph  (d)(4)  of  this 
section; 

(iv)  Includes  the  request  for  an 
application  under  this  paragraph,  will 
utilize  the  file  jacket  and  contents  of  the 
prior  application,  including  the 
specification,  drawings  and  oath  or 
declaration  from  the  prior  application, 
to  constitute  the  new  application,  and 
will  be  assigned  the  application  number 
of  the  prior  application  for 
identification  purposes;  and 

(v)  Is  a  request  to  expressly  abandon 
the  prior  application  as  of  the  filing  date 
of  the  request  for  an  application  under 
this  paragraph. 

(3)  The  filing  fee  for  a  continued 
prosecution  application  filed  under  this 
paragraph  is: 

(i)  The  basic  filing  fee  as  set  forth  in 
§1.16;  and 

(ii)  Any  additional  §  1.16  fee  due 
based  on  the  number  of  claims 
remaining  in  the  application  after  entry 
of  any  amendment  accompanying  the 
request  for  an  application  under  this 
paragraph  and  entry  of  any  amendments 
imder  §  1.116  unentered  in  the  prior 
application  which  applicant  has 
requested  to  be  entered  in  the  continued 
prosecution  application. 

(4)  An  applu^tion  filed  under  this 
paragraph  may  be  filed  by  fewer  than  all 
the  inventors  named  in  the  prior 
application,  provided  that  the  request 
for  an  application  imder  this  paragraph 
when  filed  is  accompanied  by  a 
statement  requesting  deletion  of  the 
name  or  names  of  the  person  or  persons 
who  are  not  inventors  of  the  invention 
being  claimed  in  the  new  application. 
No  person  may  be  named  as  an  inventor 
in  an  application  filed  under  this 
paragraph  who  was  not  named  as  an 
inventor  in  the  prior  application  on  the 


date  the  application  under  this 
paragraph  was  filed,  except  by  way  of  a 
petition  under  §  1.48. 

(5)  Any  new  change  must  be  made  in 
the  form  of  an  amendment  to  the  prior 
application  as  it  existed  prior  to  the 
filing  of  an  application  under  this 
paragraph.  No  amendment  in  an 
application  under  this  paragraph  (a 
continued  prosecution  application)  may 
introduce  new  matter  or  matter  that 
would  have  been  new  matter  in  the 
prior  application.  Any  new  specification 
filed  with  the  request  for  an  application 
imder  this  paragraph  will  not  be 
considered  part  of  the  original 
application  papers,  but  will  be  treated 
as  a  substitute  specification  in 
accordance  with  §  1.125. 

(6)  The  filing  of  a  continued 
prosecution  application  under  this 
paragraph  will  be  construed  to  include 
a  waiver  of  confidentiality  by  the 
applicant  under  35  U.S.C.  122  to  the 
extent  that  any  member  of  the  public, 
who  is  entiUed  under  the  provisions  of 
§  1.14  to  access  to,  copies  of,  or 
information  concerning  either  the  prior 
application  or  any  continuing 
application  filed  under  the  provisions  of 
this  paragraph,  may  be  given  similar 
access  to,  copies  of,  or  similar 
information  concerning  the  other 
application  or  applications  in  the  file 
jacket. 

(7)  A  request  for  an  application  under 
this  paragraph  is  the  specific  reference 
required  by  35  U.S.C.  120  to  every 
application  assigned  the  application 
number  identified  in  such  request.  No 
amendment  in  an  application  under  this 
paragraph  may  delete  this  specific 
reference  to  any  prior  application. 

(8)  In  addition  to  identifying  the 
application  number  of  the  piior 
application,  applicant  should  furnish  in 
the  request  for  an  application  under  this 
paragraph  the  following  information 
relating  to  the  prior  ^plication  to  the 
best  of  his  or  her  ability: 

(i)  Title  of  invention; 

(ii)  Name  of  applicant(s);  and 

(iii)  Correspondence  address. 

(9)  Envelopes  containing  only 
requests  and  fees  for  filing  an 
application  under  this  paragraph  should 
be  marked  "Box  CPA."  Requests  for  an 
application  under  this  paragraph  filed 
fay  fecsimile  transmission  should  be 
clearly  marked  "Box  CPA." 

(e)  Failure  to  meet  filing  date 
requirements.  (1)  If  an  application 
deposited  under  paragraph  (b),  (c).  or  (d) 
of  this  section  does  not  meet  the 
requirements  of  such  paragraph  to  be 
entiUed  to  a  filing  date,  applicant  will 
be  so  notified,  if  a  correspondence 
address  has  been  provided,  and  given  a 


time  period  within  which  to  conact  the 
filing  error. 

(2rAny  request  for  review  of  a 
notification  pursuant  to  paragraph  (e)(1) 
of  this  section,  or  a  notification  that  the 
original  application  papers  lack  a 
portion  of  the  specification  at 
drawing(s),  must  be  by  way  of  a  {>etition 
pursuant  to  this  paragraph.  Any  petition 
under  this  paragraph  must  be 
accompanied  by  the  fee  set  forth  in 
§  1.17(1)  in  an  application  filed  under 
paragraphs  (b)  or  (d)  of  this  section,  and 
the  fee  set  forth  in  §  1.17(q)  in  an 
application  filed  under  paragraph  (c)  of 
this  section.  In  the  absence  of  a  timely 
(§  1.181(f))  petition  punuant  to  this 
paragraph,  the  filing  date  of  an 
application  in  which  the  applicant  was 
notified  of  a  filing  error  pursuant  to 
paragraph  (e)(1)  of  this  section  will  be 
the  date  the  filing  error  is  corrected. 

(3)  If  an  applicant  is  notified  of  a 
filing  error  pursuant  to  paragraph  (eHl) 
of  this  section,  but  feils  to  correct  the 
filing  error  within  the  given  time  period 
or  otherwise  timely  (§  1.181(0)  take 
action  purauant  to  this  paragraph, 
proceedings  in  the  application  will  be 
considered  terminated.  Where 
proceedings  in  an  application  are 
terminated  purauant  to  this  paragraph, 
the  application  may  be  disposed  of,  and 
any  filing  fees,  less  the  handling  fee  set 
forth  in  §  1.21(n),  will  be  refunded. 

(f)  Completion  of  application 
subsequent  to  filing— Nonprovisional 
(including  continued  prosecution)  ' 
application.  If  an  application  which  has 
been  accorded  a  filing  date  pursuant  to 
paragraph  (b)  of  this  section,  including 
a  continuation,  divisional,  or 
continuation-in-part  application,  does 
not  include  the  appropriate  filing  fee  or 
an  oath  or  declaration  by  the  applicant 
punuant  to  §1.63  or  §1.175,  or,  if  an 
application  which  has  been  accorded  a 
filh3g  date  pursuant  to  paragraph  (d)  of 
this  section  does  not  include  the 
appropriate  filing  fee,  applicant  will  be 
so  notified,  if  a  correspondence  address 
has  been  provided,  and  given  a  period 
of  time  within  which  to  file  the  fee,  oath 
or  declaration,  and  the  surcharge  as  set 
forth  in  §  1.16(e)  in  order  to  prevent 
abandonment  of  the  application.  See 
§  1.63(d)  concerning  the  submission  of  a 
copy  of  the  oath  or  declaration  from  the 
prior  application  for  a  continuation  or 
divisional  application.  If  the  required 
filing  fee  is  not  timely  paid,  or  if  the 
processing  and  retention  fee  set  forth  in 
§  1.21(1)  is  not  paid  within  one  3rear  of 
the  date  of  mailing  of  the  notification 
required  by  this  paragrai^.  the 
application  may  be  disposed  of.  The 
notification  pursuant  to  this  paragraph 
may  be  made  simultaneously  with  any 
notification  purauant  to  paragraph  (e)  of 
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thi&  section.  If  no  cxHreepondence 
address  is  included  in  the  application, 
applicant  has  two  months  horn  the 
filing  date  to  file  the  basic  filing  fee,  the 
oath  or  declaration  in  an  application 
under  paragraph  (b)  of  this  section,  and 
the  surcharge  as  set  forth  in  S  1.16(e)  in 
order  to  prevent  abandonment  of  the 
application;  or,  if  no  basic  filing  fee  has 
been  paid,  one  year  from  the  fi^g  date 
to  pay  the  processing  and  retention  fee 
set  forth  in  $  121(1)  to  prevent  disposal 
of  the  application. 

(g)  Completion  of  application 
subsequent  to  filing — Provisional 
application.  If  a  provisional  application 
which  has  been  accorded  a  filing  date 
pursuant  to  paragraph  (c)  of  this  section 
does  not  include  the  appropriate  filing 
fee  or  the  cover  sheet  required  by 
§  1.51(c)(1),  applicant  will  be  so 
notified,  if  a  correspondence  address 
has  been  provided,  and  given  a  period 
of  time  within  which  to  file  the  fee, 
cover  sheet,  and  the  surcharge  as  set 
forth  in  §  1.16(1)  in  order  to  prevent 
abandonment  of  the  application.  If  the 
required  filing  fee  is  not  timely  paid,  the 
application  may  be  disposed  of.  The 
notification  pursuant  to  this  paragraph  - 
may  be  madt;  simultaneously  with  any 
notification  pursuant  to  paragraph  (e)  of 
this  section.  If  no  correspondence 
address  is  included  in  the  application, 
applicant  has  two  months  firam  the 
filing  date  to  file  the  basic  filing  fee, 
cover  sheet,  and  the  surchaige  as  set 
forth'in  §  1.16(1)  in  order  to  prevent 
abandonment  of  the  application. 

(h)  Subseqnent  treatment  of 
application — Monprovisional  (including 
continued  prosecution)  application.  An 
application  for  a  patent  filed  under 
paragraphs  (b)  or  (d)  of  this  section  will 
not  be  placed  on  the  files  for 
examination  until  all  its  required  parts, 
complying  with  the  rules  relating 
thereto,  are  received,  except  that  CMtain 
minor  informalities  may  be  waived 
subject  to  subsequent  correction 
whenever  required. 

(i)  Subsequent  treatment  of 
application— Provisional  application.  A 
provisional  application  for  a  patent  filed 
under  paragraph  (c)  of  this  section  will 
not  be  placed  on  the  files  for 
examination  and  will  become 
abandoned  no  later  than  twelve  months 
after  its  filing  date  pursuant  to  35  U.S.C 
111(b)(1). 

(j)  Filing  date  of  international 
application.  The  filing  date  of  an 
international  application  designating 
the  United  States  of  America  is  treated 
as  the  filing  date  in  the  United  States  of 
America  under  PCT  Article  11(3), 
except  as  provided  in  35  U.S.C.  102(e). 
22.  Section  1.54  is  reviaedto  read  as 
follows: 
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(a)  It  is  desirable  that  all  parts  of  the 
complete  application  be  deposited  in 
the  Office  together:  otherwise,  a  letter 
must  accompany  each  part,  accurately 
and  clearly  connecting  it  with  the  other 
parts  of  the  application.  See  §  1.53  (f) 
and  (g)  with  regard  to  completion  of  an 
application. 

(o)  Applicant  will  be  informed  of  the 
application  number  and  filing  date  by  a 
filing  receipt,  unless  the  application  is 
an  application  filed  under  §  1.53(d). 

23.  Section  1.55  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

fl.56    CMmfortoratgnprtomyi 

(a)  An  applicant  in  a  nonprovisional 
application  may  claim  the  benefit  of  the 
filing  date  of  one  or  more  prior  foreign 
applications  under  the  conditions 
specified  in  35  U.S.C.  119  (a)  through 
(d)  and  172.  The  claim  to  priority  need 
be  in  no  special  form  and  may  be  made 
by  the  attorney  or  agent  if  the  foreign 
application  is  referred  to  in  the  oath  or 
declaration  as  required  by  §  1.63.  The 
claim  for  priority  and  the  certified  copy 
of  the  foreign  application  specified  in  35 
U.S.C.  119(b)  must  be  filed  in  the  case 
of  an  interference  (§  1.630).  when 
necessary  to  overcome  the  date  of  a 
reference  relied  upon  by  the  examiner, 
when  specifically  required  by  the 
examiner,  and  in  ail  other  situations, 
before  the  patent  is  granted.  If  the  claim 
for  priority  or  the  certified  copy  of  the 
foreign  application  is  filed  after  the  date 
the  issue  fee  is  paid,  it  must  be 
accompanied  by  a  petition  requesting 
entry  and  by  the  fee  set  forth  in  §  1.17(i). 
If  the  certified  copy  is  not  in  the  Kngliah 
language,  a  translation  need  not  be  filed 
except  in  the  case  of  interference;  or 
when  necessary  to  overcome  the  date  of 
a  reference  relied  upon  by  the  examiner, 
or  when  specifically  required  by  the 
examiner,  in  which  event  an  Kngliffh 
language  translation  must  b«  filed 
together  with  a  statement  that  the 
translation  of  the  certified  copy  is 
accurate. 
•        •        •        *        • 

24.  Sectioo  1.59  is  revised  to  read  as 
follows: 

S1.S9    Expungwneot  o»  Informtlon  or 
copy  of  papers  in  application  «e. 

(a)  (1)  Information  in  an  application 
will  not  be  expunged  and  returned, 
except  as  provided  in  paragraph  (b)  of 
this  section.  See  §  1.618  for  return  of 
unauthorized  and  improper  papers  in  - 
interferences. 

(2)  Information  fbnning  part  of  the 
original  disclosure  (i.e..  written 
specification  including  the  claims, 
drawings,  and  any  preliminary 


amendment  specifically  incorporated 
into  an  executed  oath  or  declaration 
under  §§1.63  and  1.175)  will  not  be 
exmmged  from  the  application  file. 

fb)  Information,  otner  than  what  is 
excluded  by  paragraph  (a)(2)  of  this 
section,  may  be  requested  to  be 
expungcRl  and  returned  to  applicant 
upon  petition  under  this  paragraph  and 
payment  of  the  petition  fee  set  forth  in 
§  1.17(1).  Any  petition  to  expunge  and 
return  information  from  an  application 
must  establish  to  the  satisfection  of  the 
Commissioner  that  the  return  of  the 
information  is  appropriate. 

(c)  Upon  request  by  an  applicant  and 
payment  of  the  fee  specified  in  §  1.19(b), 
the  Office  will  furnish  copies  of  an 
application,  unless  the  application  has 
been  disposed  of  (see  §  1.53  (e).  (f)  and 
(g)).  The  Office  cannot  provide  or  certify 
copies  of  an  application  that  has  been 
disposed  of. 

f1.60    [Removed  and  raaarvad] 

25.  Section  1.60  is  removed  and 
reserved. 

ft.e2    [Wenwyed and reaervedj 

26.  Section  1.62  is  removed  and 
reserved. 

27.  Section  1 .63  is  amended  by 
revising  paragraphs  (a)  and  (d)  and 
adding  a  paragraph  (e)  to  read  as 
follows: 

fl.63    OathordeclaraHon. 

(a)  An  oath  or  declaration  filed  under 
§  1.51(bK2)  as  a  part  of  an  application 
must: 

(1)  Be  executed  in  accordance  with 
either  §1.66  or  §1.68; 

(2)  Identify  the  specification  to  which 
it  is  directed; 

(3)  Identify  each  inventor  b3r:  full 
name,  including  the  family  name,  and  at 
least  one  given  name  without 
abbreviation  together  with  any  other 
given  name  or  initial,  and  the  residence, 
post  office  address  and  coimtry  of 
citizenship  of  each  inventor,  and 

(4)  State  whether  the  inventor  is  a  sole 
or  joint  inventor  of  the  invention 
claimed. 

•        •        «        •        • 

(dXl)  A  newly  executed  oath  or 
declaration  is  not  required  under 
§  1.51(b)(2)  and  §1.53(0  in  a 
continuation  or  divisional  application, 
provided  that: 

(i)  The  prior  nonprovisional 
application  contained  an  oath  or 
declaration  as  prescribed  by  paragraphs 
(a)  through  (c)  of  this  section; 

(ii)  The  continuation  or  divisional 
application  was  filed  by  all  or  by  fewer 
than  all  of  the  inventors  named  in  the 
prior  application; 

(iii)  The  specification  and  drawing 
filed  in  the  continuation  or  divisional 
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application  contain  no  matter  that 
would  have  been  new  matter  in  the 
prior  application;  and 

(iv)  A  copy  of  the  executed  oath  or 
declaration  filed  in  the  prior 
application,  showing  the  signature  or  an 
indication  thereon  that  it  was  signed,  is 
submitted  for  the  continuation  or 
divisional  application. 

(2)  The  copy  of  the  executed  oath  or 
declaration  submitted  under  this 
paragraph  for  a  continuation  or 
divisional  application  must  be 
accompanied  by  a  statement  requesting 
the  deletion  of  the  name  or  names  of  the 
person  or  persons  who  are  not  inventon 
in  the  continuation  or  divisional 
application. 

(3)  Where  the  executed  oath  or 
declaration  of  which  a  copy  is 
submitted  for  a  continuation  or 
divisional  application  was  originally 
filed  in  a  prior  application  accorded 
status  under  §  1.47,  the  copy  of  the 
executed  oath  or  declaration  for  such 
prior  application  must  be  accompanied 
by: 

(i)  A  copy  of  the  decision  granting  a 
petition  to  accord  §  1.47  status  to  the 
prior  application,  unless  all  inventors  or 
legal  representatives  have  filed  an  oath 
or  declaration  to  join  in  an  application 
accorded  status  under  §  1.47  of  which 
the  continuation  or  divisional 
application  claims  a  benefit  under  35 
U.S.C.  120,  121,  or  365(c);  and 

(ii)  If  one  or  more  inventors)  or  legal 
representative(s)  who  refused  to  join  in 
the  prior  application  or  could  not  be 
found  or  reached  has  subsequently 
joined  in  the  prior  application  or 
another  application  of  which  the 
continuation  or  divisional  application 
claims  a  benefit  under  35  U.S.C.  120, 
121,  or  36S(c).  a  copy  of  the 
subsequently  executed  oath(s)  or 
declaration(s)  filed  by  the  inventor  or 
legal  representative  to  join  in  the 
application. 

(4)  Where  the  power  of  attorney  (or 
authorization  of  agent)  or 
correspondence  address  was  changed 
during  the  prosecution  of  the  prior 
application,  the  change  in  power  of 
attorney  (or  authorization  of  agent)  or 
correspondence  address  must  be 
identified  in  the  continuation  or 
divisional  application.  Otherwise,  the 
Office  may  not  recognize  in  the 
continuation  or  divisional  application 
the  change  of  power  of  attorney  (or 
authorization  of  agent)  or 
correspondence  addrass  during  the 
prosecution  of  the  prior  application. 

(5)  A  newly  executed  oam  or 
declaration  must  be  filed  in  a 
continuation  or  divisional  application 
naming  an  inventor  not  named  in  the 
prior  application. 


(e)  A  newly  executed  oath  or 
declaration  must  be  filed  in  any 
continuation-in-part  application,  which 
application  may  name  all,  more,  or 
fewer  than  all  of  the  inventors  named  in 
the  prior  application.  The  oath  or 
declaration  in  any  continuation-in-part 
application  must  also  state  that  the 
person  making  the  oath  or  declaration 
acknowledges  the  duty  to  disclose  to  the 
Office  all  information  known  to  the 
peroon  to  be  material  to  patentability  as 
defined  in  §  1.56  which  became 
available  between  the  filing  date  of  the 
prior  application  and  the  national  or 
PCT  international  filing  date  of  the 
continuation-in-part  application. 

28.  Section  1.67  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 1.67    Supplemental  oalli  or  dedaraUan. 

•        •        *        •        • 

(b)  A  supplemental  oath  or 
declaration  meeting  the  requirements  of 
§  1.63  must  be  filed  when  a  claim  is 
presented  for  matter  originally  shown  or 
described  but  not  substantially 
embraced  in  the  statement  of  invention 
or  claims  originally  presented  or  when 
an  oath  or  declaration  submitted  in 
accordance  with  §  1.53(f)  after  the  filing 
of  the  specification  and  any  required 
drawing»4pecifically  and  improperly 
refera  to  an  amendment  which  includes 
new  matter.  No  new  matter  may  be 
introduced  into  a  nonprovisional 
application  after  its  filing  date  even  if  a 
supplemental  oath  or  declaration  is 
filed.  In  proper  situations,  the  oath  or    - 
declaration  here  required  may  be  made 
on  information  and  belief  by  an 
applicant  other  than  the  inventor. 

•  *        •        »        » 

29.  Section  1.69  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

fl.tS    Fofeignlanguage  oaths  and 
declarations. 

•  *        »        »        » 

(b)  Unless  the  text  of  any  oath  or 
declaration  in  a  language  other  than 
English  is  a  form  provided  or  approved 
by  the  Patent  and  Trademark  Office,  it 
must  be  accompanied  by  an  English 
translation  together  with  a  statement 
that  the  translation  is  accurate,  except 
that  in  the  case  of  an  oath  or  declaration 
filed  under  §  1.63,  the  translation  may 
be  filed  in  the  Office  no  later  than  two 
months  frt>m  the  date  applicant  is 
notified  to  file  the  translation. 

30.  Section  1.78  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1.78    Claiming  benem  of  aariier  filing  dale 
and  croaa-referencea  to  othar  appiicationa. 

(a)(1)  A  nonprovisional  application 
may  claim  an  invention  disclosed  in  one 
or  more  prior  filed  copending 


nonprovisional  applications  or 
copending  international  applications 
designating  the  United  States  of 
America.  In  order  for  a  nonprovisional 
application  to  claim  the  benefit  of  a 
prior  filed  copending  non{Hwisional 
application  or  copending  intematianal 
application  designating  the  United 
States  of  America,  each  prior 
application  must  name  as  an  inventor  at 
least  one  inventor  named  in  the  later 
filed  nonprovisional  application  and 
disclose  the  named  inventor's  invention 
claimed  in  at  least  one  claim  of  the  later 
filed  nonprovisional  application  in  the 
maimer  provided  by  the  firat  paragraph 
of  35  U.S.C.  112.  In  addition,  each  prior 
application  must  be: 

(i)  An  international  application 
entitled  to  a  filing  date  in  accordance 
with  PCT  Article  11  and  designating  the 
United  States  of  America;  or 

(ii)  Complete  as  set  forth  in.$  1.51(b); 
or 

(iii)  Entitled  to  a  filing  date  as  set 
forth  in  §  1.53(b)  or  §  1.53(d)  and 
include  the  basic  filing  £ae  set  forth  in 
§1.16;  or 

(iv)  Entitled  to  a  filing  date  as  set  forth 
in  §  1.53(b)  and  have  paid  therein  the 
processing  and  retention  fee  set  forth  in 
§  1.21(1)  within  the  time  period  set  forth 
in  §  1.53(f). 

(2)  Except  for  a  continued  prosecution 
application  filed  under  §  1.53(d),  any 
nonprovisional  application  claiming  the* 
benefit  of  one  or  more  prior  filed 
copending  nonprovisional  applications 
or  international  applications  designating 
the  United  States  of  America  must 
contain  or  be  amended  to  contain  in  the 
first  sentence  of  the  specification 
following  the  title  a  reference  to  each 
such  prior  application,  identifying  it  by 
application  number  (consisting  of  the 
series  code  and  serial  number)  or 
international  application  number  and 
international  filling  date  and  indicating 
the  relationship  of  the  applications.  The 
request  for  a  continued  prosecution 
application  under  §  1.53(d)  is  the 
specific  reference  required  by  35  U.S.C 
120  to  the  prior  application.  The 
identification  of  an  application  by 
application  number  under  this  section  is 
the  specific  reference  required  by  35 
U.S.C  120  to  every  application  assigned 
that  application  number.  Cross- 
references  to  other  related  applicatioiu 
may  be  made  when  appropriate  (see 
§1.14(a}}. 

(3)  A  nonprovisional  application 
other  than  for  a  design  patent  may  claim 
an  invention  disclosed  in  one  or  mora 
prior  filed  copending  provisional 
applications.  Since  a  provisional 
application  can  be  pending  for  no  raon 
than  twelve  months,  the  last  day  of 
pendency  may  occur  on  a  Saturday, 
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Sunday,  or  Federal  holiday  within  the 
District  of  Columbia  which  for 
copendency  would  require  the 
nonprovisional  application  to  be  filed 
on  or  prior  to  the  Saturday,  Sunday,  or 
Federal  holiday.  In  order  for  a 
nonprovisional  application  to  claim  the 
benefit  of  one  or  more  prior  filed 
copending  provisional  applications, 
each  prior  provisional  application  must 
name  as  an  inventor  at  least  one 
inventor  named  in  the  later  filed 
nonprovisional  application  and  disclose 
the  named  inventor's  invention  claimed 
in  at  least  one  claim  of  the  later  filed 
nonprovisional  application  in  the 
manner  provided  by  the  first  paragraph 
of  35  U.S.C  112.  In  addition,  each  prior 
provisional  application  must  be: 

(i)  Complete  as  set  forth  in  §  1.51(c): 
or 

(ii)  Entitled  to  a  filing  date  as  set  forth 
in  $  1.53(c)  and  include  the  basic  filing 
fee  sc^  forth  in  §  1.16(k). 

(4)  Any  nonprovisional  application 
claiming  the  benefit  of  one  or  more  prior 
filed  copending  provisional  applications 
must  contain  or  be  amended  to  contain 
in  the  first  sentence  of  the  specification 
following  the  title  a  reference  to  each 
such  prior  provisional  application, 
identifying  it  as  a  provisional 
application,  and  including  the 
provisional  application  number 
(consisting  of  series  code  and  serial 
number). 
•        •        •        •        • 

31.  Section  1.84  is  amended  by 
revising  paragraphs  (a)(2)(i),  (b),  (c)  and 
(g)  to  read  as  follows: 

§1.84    Standards  lor  drawings. 

(a)*  •  • 
(2)*  •  • 
(i)  The  fee  set  forth  in  §  1.17(i): 


(b)  Photographs— {1)  Black  and  white. 
Photographs  are  not  ordinarily 
permitted  in  utility  patent  applications. 
However,  the  Office  will  accept 
photographs  in  utility  patent 
applications  only  after  the  granting  of  a 
petition  filed  under  this  paragraph 
which  requests  that  photographs  be 
accepted.  Any  such  petition  must 
include  the  following: 

(i)  The  fee  set  forth  in  §  1.17(i):  and 

(ii)  Three  (3)  sets  of  photographs. 
Photographs  must  either  be  developed 
on  double  weight  photographic  paper  or 
be  permanentiy  mounted  on  bristol 
board.  The  photographs  must  be  of 
sufficient  quality  so  that  all  details  in 
the  dravrings  are  reproducible  in  the 
printed  patent. 

(2)  Color.  Color  photographs  will  be 
accepted  in  utility  patent  applications  if 
the  conditions  for  accepting  color 


drawings  have  been  satisfied.  See 
paragraph  (a)(2)  of  this  section, 
(c)  Identification  of  drawings. 
Identifying  indicia,  if  provided,  should 
include  the  application  number  or  the 
tide  of  the  invention,  inventor's  name, 
docket  number  (if  any),  and  the  name 
and  telephone  number  of  a  person  to 
call  if  the  Office  is  unable  to  match  the 
drawings  to  the  proper  application.  This 
information  should  be  placed  on  the 
back  of  each  sheet  of  drawings  a 
minimum  distance  of  l.S  cm.  (Vs  inch) 
down  from  the  top  of  the  page.  In 
addition,  a  reference  to  the  application 
number,  or.  if  an  application  number 
has  not  been  assigned,  the  inventor's 
name,  may  be  included  in  the  left-hand 
comer,  provided  that  the  reference 
appears  within  1.5  cm.  (Vs  inch)  from 
the  top  of  the  sheet 
***** 

(g)  Margins.  The  sheets  must  not 
contain  firames  around  the  sight  (i.e.,  the 
usable  surface),  but  shovdd  have  scan 
target  points  [i.e..  cross-hairs)  printed  on 
two  catercomer  margin  comers.  Each 
sheet  must  include  a  top  margin  of  at 
least  2.5  cm.  (1  inch),  a  left  side  margin 
of  at  least  2.5  cm.  (1  inch),  a  right  side 
margin  of  at  least  1.5  cm.  (%  inch),  and 
a  bottom  margin  of  at  least  1.0  cm.  (^^ 
inch),  thereby  leaving  a  sight  no  greater 
than  17.0  cm.  by  26.2  cm.  on  21.0  cm. 
by  29.7  cm.  (DIN  size  A4)  drawing 
sheets,  and  a  sight  no  greater  than  17.6 
cm.  by  24.4  cm.  (6*  Vie  by  9^Ai  inches)  on 
21.6  cm.  by  27.9  cm.  (SMt  by  11  inch) 
drawing  sheets. 
***** 

32.  Section  1.91  is  revised  to  read  as 
follows: 

§1J1    Models  or  axMbits  not  genaraify 
admined  at  part  of  application  or  patent 

(a)  A  model  or  exhibit  will  not  be 
admitted  as  part  of  the  record  of  an 
application  unless  it: 

(1)  Substantially  conforms  to  the 
requirements  of  §  1.52  or  §  1.84; 

(2)  Is  specifically  req\iired  by  the 
Office;  or 

(3)  Is  filed  with  a  petition  under  this 
section  including: 

(i)  The  petition  fee  as  set  forth  in 
§1.17(i);and 

(ii)  An  explanation  of  why  entry  of 
the  model  or  exhibit  in  the  file  record 
is  necessary  to  demonstrate 
patentability. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  a  model, 
working  model,  or  other  physical 
exhibit  may  be  required  by  the  Office  if 
deemed  necessary  for  any  purpose  in 
examination  of  the  application. 


fl.92    inemoved  and  wary  d) 

33.  Section  1.92  is  removed  and 
reserved. 

34.  Section  1.97  is  amended  by 
revising  paragraphs  (c)  through  (e)  to 
read  as  follows: 

$  1 .97    Rling  of  information  disclosure 
statement 

***** 

(c)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  by  the  applicant  after  the 
period  specified  in  paragraph  (b)  of  this 
section,  provided  that  the  information 
disclosure  statement  is  filed  before  the 
mailing  date  of  either  a  final  action 
under  §  1.113,  or  a  notice  of  allowance 
under  §  1.311,  whichever  occurs  first, 
and  is  accompanied  by  either. 

(1)  A  statement  as  specified  in 
paragraph  (e)  of  this  section;  or 

(2)  The  fee  set  forth  in  §  1.17(p). 

(d)  An  information  disclosure 
statement  shall  be  considered  by  the 
Office  if  filed  by  the  applicant  aifter  the 
period  specified  in  paragraph  (c)  of  this 
section,  provided  that  the  information 
disclosure  statement  is  filed  on  or  before 
payment  of  the  issue  fee  and  is 
accompanied  by: 

(1)  A  statement  as  specified  in 
paragraph  (e)  of  this  section; 

(2)  A  petition  requesting 
consideration  of  the  information 
disclosure  statement;  and 

(3)  The  petition  fee  set  forth  in 
Sl.l7(i). 

(e)  A  statement  under  this  section 
must  state  either: 

(1)  That  each  item  of  information 
contained  in  the  information  disclosure 
statement  was  cited  in  a  communication 
from  a  foreign  patent  office  in  a 
counterpart  foreign  application  not 
nu>re  than  three  months  prior  to  the 
filing  of  the  information  disclosure 
statement;  or 

(2)  That  no  item  of  information 
contained  in  the  information  disclosure 
statement  was  cited  in  a  communication 
from  a  foreign  patent  office  in  a 
counterpart  foreign  application,  and,  to 
the  knowledge  of  the  person  signing  the 
statement  after  making  reasonable 
inquiry,  no  item  of  information 
contained  in  the  information  disclosure 
statement  was  known  to  any  individual 
designated  in  §  1.56(c)  more  than  three 
months  prior  to  the  filing  of  the 
information  disclosure  statement 


§  1.101    [Removed  and  raeerved] 

35.  Section  1.101  is  removed  and 
reserved. 

36.  Section  1.102  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


Fadwal 
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fl.lM    Advafwament ef ( 

(a)  Applications  will  not  be  advanced 
out  of  turn  for  examination  or  for  further 
action  except  as  provided  by  this  part, 
or  upon  order  of  the  Commissioner  to 
expedite  the  business  of  the  Office,  or 
upon  filing  of  a  request  under  paragraph 
(b)  of  this  section  or  upon  filing  a 
petition  under  paragraphs  (c)  or  (d)  of 
this  section  with  a  showing  which,  in 
the  opinion  of  the  Commissioner,  will 
justify  so  advancing  it. 

37.  Section  1.103  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


fl.lM    SwaponsianefacltMi. 

(a)  Suspension  of  action  by  the  Office 
trill  be  granted  for  good  and  sufficient 
cause  and  for  a  reasonable  time 
specified  upon  petition  by  the  applicant 
and,  if  such  cause  is  not  the  fault  of  the 
Office,  the  payment  of  the  fee  set  forth 
in  §  1.1 7(i).  Action  will  not  be 
suspended  when  a  reply  by  the 
applicant  to  an  Office  action  is  reqtiired. 
***** 

38.  Section  1.104  is  revised  to  read  as 
fellows: 

11.104    Nabira  el  examtnatian. 

(a)  Examiner's  action.  (1)  On  taking 
up  aa  application  for  examination  or  a 
patent  in  a  reexamination  proceeding. 
the  examiner  shall  make  a  thorough 
study  thereof  and  shall  make  a  thorough 
investigation  of  the  available  prior  art 
relating  to  the  subject  matter  of  the 
claimed  invention.  The  examination 
shall  be  complete  with  respect  both  to 
compliance  of  the  application  or  patent 
under  reexamination  with  the 
applicable  statutes  and  rules  and  to  the 
patentability  of  the  invention  as 
claimed,  as  well  as  with  respect  to 
matters  of  form,  unless  otherwise 
indicated. 

(2)  The  applicant,  or  in  the  case  of  a 
reexamination  proceeding,  both  the 
patent  owner  and  the  requests,  will  be 
notified  of  the  examiner's  action.  The 
reasons  for  any  adverse  action  or  any 
ol^ection  or  requirement  will  be  stated 
and  such  information  or  references  will 
be  given  as  may  be  useful  in  aiding  the 
applicant,  or  in  the  case  of  a 
reexamination  proceeding  the  patent 
owner,  to  judge  the  propriety  of 
continuing  the  prosecution. 

(3)  An  international-type  search  will 
be  made  in  all  national  applications 
filed  on  and  after  )une  1,  1978. 

(4)  Any  national  application  may  also 
have  an  international-type  search  report 
prepared  thereon  at  the  time  of  the 
national  examination  on  the  merits, 
upon  specific  written  request  therefor 
and  payment  of  the  international-type 
search  report  ibe  set  forth  in  §  1.21(e). 


The  Patent  and  Trademark  Office  does 
not  require  that  a  formal  report  of  an 
international-type  search  be  prepared  in 
order  to  obtain  a  search  fee  refund  in  a 
later  filed  international  application. 

(5)  Copending  applications  will  be 
considered  by  the  examiner  to  be  owned 
by,  or  subject  to  an  obligation  of 
assignment  to,  the  same  person  if. 

(ifThe  application  files  ref^r  to 
assignments  recorded  in  the  Patent  and 
Trademark  Office  in  accordance  with 
part  3  of  this  chapter  which  convey  the  ■ 
entire  rights  in  the  applications  to  the 
same  person  or  organization;  or 

(ii)  Copies  of  unrecorded  assignments 
which  convey  the  entire  rights  in  the 
applications  to  the  same  person  or 
organization  are  filed  in  each  of  the 
applications;  or         ' 

(iii)  An  affidavit  or  declaration  by  the 
common  owner  is  filed  which  states  that 
there  is  common  ownership  and  states 
&cts  which  explain  why  the  affiant  or 
declarant  believes  there  is  common 
ownerahip,  which  affidavit  or 
declaration  may  be  signed  by  an  official 
of  the  corporation  or  organization 
empowered  to  act  on  behalf  of  the 
corporation  or  organization  when  the 
common  owner  is  a  corporation  or  other 
organization;  or 

(iv)  Other  evidence  is  submitted 
which  establishes  common  ownership 
of  the  applications. 

(b)  Completeness  of  examiner's 
action.  The  examiner's  action  will  be 
complete  as  to  all  matters,  except  that  in 
appropriate  circumstances,  such  as 
misjoinder  of  invention,  fundamental 
defects  in  the  application,  and  the  like, 
the  action  of  the  examiner  may  be 
limited  to  such  matters  before  further 
action  is  made.  However,  matters  of 
form  need  not  be  raised  by  the  examiner 
iintil  a  claim  is  foimd  allowable. 

(c)  Rejection  of  claims.  (1)  If  the    ' 
invention  is  not  co^idered  patentable, 
or  not  considered  patentable  as  claimed, 
the  claims,  or  those  considered 
unpatentable  will  be  rejected. 

(2)  In  rejecting  claims  for  want  of 
novelty  or  for  obviousness,  the  examiner 
must  cite  the  best  references  at  his  or 
her  command.  When  a  reference  is 
complex  or  shows  or  describes 
inventions  other  than  that  claimed  by 
the  applicant,  the  particular  part  relied 
on  must  be  designated  as  nearly  as 
practicable.  The  pertinence  of  each 
reference,  if  not  apparent,  must  be 
clearly  explained  and  each  rejected 
claim  specified.  ' 

(3)  In  rejecting  claims  the  examiner 
may  refy  upon  admissions  by  the 
applicant,  or  the  patent  owner  in  a 
reexamination  proceeding,  as  to  any 
matter  affecting  patentabUify  and. 
insofar  as  rejections  in  applications  are 


concerned,  may  also  rely  upon  fects 
within  his  or  her  knowledge  pursuant  to 
paragraph  (dK2)  of  this  section. 

(4)  Subject  matter  which  is  developed 
by  another  person  which  qualifies  as 
prior  art  only  under  35  U.S.C.  102(f)  or 
(g)  may  be  used  as  prior  art  under  35 
U.S.C.  103  against  a  claimed  invention 
unless  the  entire  rights  to  the  subject 
matter  and  the  claimed  invention  were 
commonly  owned  by  the  same  person  or 
organization  or  subject  to  an  obligation 
of  assignment  to  the  same  peraon  or 
organizatiwi  at  the  time  the  claimed 
invention  was  made. 

(5)  The  claims  in  any  original 
application  naming  an  inv«itor  will  be 
rejected  as  being  precluded  by  a  waiver 
in  a  published  statutory  invention 
registration  naming  that  inventor  if  the 
same  subject  matter  is  claimed  in  the 
application  and  the  statutofy  invention 
registration.  The  claims  in  any  reissue 
application  naming  an  inventor  will  be 
rejected  as  being  precluded  by  a  waiver 
in  a  published  stetutory  invention 
registration  naming  that  inventor  if  the 
reissue  application  seeks  to  claim 
subiect  matter 

(i)  Which  was  not  covned  by  claims 
issued  in  the  patent  prior  to  the  date  of 
publication  of  the  statutory  invention 
registration;  and 

(ii)  Which  was  the  sanw  subject 
matter  waived  in  the  stetutory  invention 
registration. 

Td)  Citation  of  references.  (1)  If 
domestic  patents  are  cited  by  the 
examiner,  their  numbers  and  dates,  and 
the  names  of  the  patentees  must  be 
steted.  If  foreign  published  applications 
or  patents  are  cited,  their  nationalify  or 
country,  numbers  and  dates,  and  the 
names  of  the  patentees  must  be  steted, 
and  such  other  date  must  be  furnished 
as  may  be  necessary  to  enable  the 
applicant,  or  in  the  case  of  a 
reexamination  proceeding,  the  patent 
owner,  to  identify  the  published 
applications  or  patents  cited.  In  citing 
foreign  published  applications  or 
patents,  in  case  only  a  part  of  the 
dociunent  is  involved,  the  particular 
pages  and  sheets  contaiiung  the  parts 
relied  upon  must  be  identified.  If 
printed  publications  are  cited,  the 
author  (if  any),  tide,  date,  pages  or 
plates,  and  place  of  publication,  or  plaoe 
w^ime  a  copy  can  be  found,  shall  be 
given. 

(2)  When  a  rejection  in  an  application 
is  based  on  facts  within  the  personal 
knowledge  of  an  employee  of  the  Office, 
the  date  shall  be  as  specific  as  possible, 
and  the  reference  must  be  supported, 
when  called  for  by  the  applicant,  by  the 
affidavit  of  such  employee,  and  such 
affidavit  shall  be  subject  to 
contradiction  or  explanation  by  the 
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affidavits  of  the  applicant  and  other 
persons. 

(e)  Reasons  for  allowance.  If  the 
examiner  believes  that  the  record  oF  the 
prosecution  as  a  whole  does  not  make 
clear  his  or  her  reasons  for  allowing  a 
claim  or  claims,  the  examiner  may  set 
forth  such  reasoning.  The  reasons  shall 
be  incorporated  into  an  Office  action 
rejecting  other  claims  of  the  application 
or  patent  under  reexamination  or  be  the 
subject  of  a  separate  communication  to 
the  applicant  or  patent  owner.  The 
applicant  or  patent  owner  may  file  a 
statement  commenting  on  the  reasons 
tfbr  allowance  within  such  time  as  may 
be  specified  by  the  examiner.  Failure  to 
file  such  a  statement  does  not  give  rise 
to  any  implication  that  the  applicant  or 
patent  ovmer  agrees  with  or  acquiesces 
in  the  reasoning  of  the  examiner. 

{1.106    [Ramovad  and  raMrwsd] 

39.  Section  X105  is  removed  and 
reserved. 

(I.IM    [Ramowad and fMawadJ 

40.  Section  1.106  is  removed  and 
reserved. 


11.107 

41.  Section  1.107  is  removed  and 
reserved. 

{1.109    ineniovad  and  rsaanfadj 

42.  Section  1.108  is  removed  and 
reserved. 


11.100    [Rainowadandi 

43.  Section  1.109  is  removed  and 
reserved. 

44.  Section  1.111  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


f  1.111    Reply  by 


(b)  In  order  to  be  entitled  to 
reconsideration  or  further  examination, 
the  applicant  or  patent  owner  must 
reply  to  the  Office  action.  The  reply  by 
the  appUcant  or  patent  owner  must  be 
reduced  to  a  writing  which  distinctly 
and  specifically  points  out  the  supposed 
errors  in  the  examiner's  action  and  must 
reply  to  every  ground  of  objection  and 
rejection  in  the  prior  OfiBce  action.  The 
reply  must  present  argiunents  pointing 
out  the  specific  distinctions  believed  to 
render  the  claims,  including  any  newly 
presented  claims,  patentable  over  any 
applied  references.  If  the  reply  is  with 
respect  to  an  application,  a  request  may 
be  made  that  objections  or  requirements 
as  to  form  not  necessary  to  further 
consideration  of  the  claims  be  held  in 
abeyance  until  allowable  subject  matter 
is  indicated.  The  applicant's  or  patent 
owner's  reply  must  appear  throughout 
to  be  a  bona  fide  attempt  to  advance  the 


application  or  the  reexamination 
proceeding  to  final  action.  A  general 
allegation  that  the  claims  define  a 
patentable  invention  without 
specifically  pointing  out  how  the 
language  of  the  claims  pat9ntably 
distinguishes  them  from  the  references 
does  not  comply  with  the  requirements 
of  this  section. 
•        •        •        •        • 

45.  Section  1.112  is  revised  to  read  as 
follows: 


f  1.112 


After  reply  by  applicant  or  patent 
owner  (§  1.111)  to  a  non-final  action,  the 
application  or  patent  under 
reexamination  will  be  reconsidered  and 
again  examined.  The  applicant  or  patent 
owner  will  be  notified  if  claims  are 
rejected,  or  objections  or  requirements 
made,  in  the  same  manner  as  after  the 
first  examination.  Applicant  or  patent 
owner  may  reply  to  such  Office  action 
in  the  same  manner  provided  in  §  1.111. 
with  or  without  amendment,  unless 
such  Office  action  indicates  that  it  is 
made  final  (§1.113). 

46.  Section  1.113  is  revised  to  read  as 
follows: 

(1.113    Final  fafadion  ac  aclion. 

(a)  On  the  second  or  any  subsequent 
examination  or  consideration  by  (he 
examiner  the  rejection  or  other  action 
may  be  made  final,  whereupon 
applicant's  or  patent  owner's  reply  is 
Ihnited  to  appeal  in  the  case  of  rejection 
of  any  claim  (§  1.191),  or  to  amendment 
as  specified  in  §  1 . 1 1 6.  Petition  may  be 
taken  to  the  Commissioner  in  the  case 
of  objections  or  requirements  not 
involved  in  the  rejection  of  any  claim 
(S  1.181).  Reply  to  a  final  rejection  or 
action  must  include  cancellation  of,  or 
appeal  from  the  rejection  of,  each 
rejected  claim.  If  an^  claim  stands 
allowed,  the  reply  to  a  final  rejection  or 
action  must  comply  with  any 
requirements  or  objections  as  to  form. 

(b)  In  making  such  final  rejection,  the 
examiner  shall  repeat  or  state  all 
grounds  of  rejection  then  considered 
applicable  to  the  claims  in  the 
application,  clearly  stating  the  reasons 
in  support  thereof. 

fl.llS    [Ramovad and  Reaarved) 

47.  SecticMi  1.115  is  removed  and 
reserved. 

48.  Section  1.116  is  amended  by 
revising  its  heading  and  (Muragnph  (a)  to 
read  as  foUo^vs: 


made  cancelling  claims  or  complying 
with  any  requirement  of  form  expressly 
set  forth  in  a  previous  Office  action. 
Amendments  presenting  rejected  claims 
in  better  form  for  consideration  on 
appeal  may  be  admitted.  The  admission 
of,  or  refusal  to  admit,  any  amendment 
after  final  rejection,  and  any  related 
proceedings,  will  not  operate  to  relieve 
the  application  or  patent  under 
reexamination  from  its  condition  as 
subject  to  appeal  or  to  save  the 
application  from  abandonment  under 
§1.135. 


(1.110   Ainandmafits 


nnB  acuuii  or 


(a)  After  a  final  rejection  or  other  final 
action  (§  1.113).  amendments  may  be 


§1.117 

49.  Section  1.117  is  removed  and 
reserved. 

§1.118    IRasMvad  and  reaarved] 

50.  Section  1.118  is  removed  and 
reserved. 

§1.119    [Raniowsd  and  laaarvad] 

51.  Section  1.119  is  removed  and 
reserved. 

52.  Section  1.121  is  revised  to  read  as 
follows: 

§1.121    Mannar  of  laaidnQ  amandmanla. 
(a)  Amendments  in  nonprmisiom^ 
applications,  other  than  reissue 
applications:  Amendments  in 
nonprovisional  applications,  excluding 
reissue  applications,  are  made  by  filing 
a  paper,  in  compliance  with  §  1.52, 
directing  that  specified  amendments  be 
made. 

(1)  Specification  other  than  the 
claims.  Except  as  provided  in  §  1.125, 
amendments  to  add  matter  to.  or  delete 
matter  from,  the  specification,  other 
than  to  the  claims,  may  only  be  made 
as  follows: 

(i)  Instructions  for  insertions:  The 
precise  point  in  the  specification  must 
be  indicated  where  an  insertion  is  to  be 
made,  and  the  matter  to  be  inserted 
must  be  set  forth. 

(ii)  Instructions  for  deletions:  The 
precise  point  in  the  specification  must 
be  indicated  where  a  deletion  is  to  be 
made,  and  the  matter  to  be  deleted  must 
be  set  forth  or  otherwise  indicated. 

(iii)  Matter  deleted  by  amendment  can 
be  reinstated  only  by  a  subsequent 
amendment  presenting  the  previously 
deleted  matter  as  a  new  insertion. 

(2)  Claims.  Amendments  to  the  claims 
may  only  be  made  as  follows; 

(i)  Instructions  for  insertions  and 
deletions:  A  claim  may  be  amended  by 
specifying  only  the  exact  matter  to  be 
deleted  or  inserted  by  an  amendment 
and  the  precise  point  where  the  deletion 
or  insertion  is  to  be  made,  where  the . 
changes  are  limited  to: 

(A)  Deletions  and/or 
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(B)  The  addition  of  ho  more  than  five 
(5)  words  in  any  one  claim:  or 

(ii)  Claim  cancellation  or  rewriting:  A 
claim  may  be  amended  by  directions  to 
cancel  the  claim  or  by  rewriting  such 
claim  with  underlining  below  the  matter 
added  and  brackets  around  the  matter 
deleted.  The  rewriting  of  a  claim  in  this 
form  will  be  construed  as  directing  the 
deletion  of  the  previous  version  of  that 
claim.  If  a  previously  rewritten  claim  is 
again  rewritten,  underlining  and 
bracketing  will  be  applied  relative  to  the 
previous  version  of  the  claim,  ^ith  the 
parenthetical  expression  "twice 
amended,"  "three  times  amended,"  etc., 
folloMfing  the  original  claim  number. 
The  original  claim  number  followed  by 
that  parenthetical  expression  must  be 
used  for  the  rewritten  claim.  No 
interlineations  or  deletions  of  any  prior 
amendment  may  appear  in  the  currentiy 
submitted  version  of  the  claim.  A  claim 
canceled  by  amendment  (not  deleted 
and  rewritten)  can  be  reinstated  only  by 
a  subsequent  amendment  presenting  the 
claim  as  a  new  claim  with  a  new  claim 
number. 

(3)  Drawings,  (i)  Amendments  to  the 
original  application  drawings  are  not 
permitted.  Any  change  to  the 
application  drawings  must  be  1^  way  of 
a  substitute  sheet  of  drawings  for  each 
sheet  changed  submitted  in  compliance 
with  §1.84. 

(ii)  Where  a  change  to  the  drawings  is 
desired,  a  sketch  in  permanent  ink 
showing  proposed  changes  in  red,  to 
become  part  of  the  record,  must  be  filed 
for  approval  by  the  examiner  and 
should  be  in  a  separate  paper. 

(4)  Any  amendment  to  an  application 
that  is  present  in  a  substitute 
specification  submitted  pursuant  to 

§  1.125  must  be  presentml  under  the 
provisions  of  this  paragraph  either  prior 
to  or  concurrent  with  submission  of  the 
substitute  specification. 

(5)  The  disclosure  must  be  amended, 
when  required  by  the  Office,  to  correct 
inaccuracies  of  description  and 
definition,  and  to  secure  substantial 
correspondence  between  the  claims,  the 
remainder  of  the  specification,  and  the 
drawings. 

(6)  No  amendment  may  introduce 
new  matter  into  the  disclosure  of  an 
application. 

(b)  Amendments  in  reissue 
applications:  Amendments  in  reissue 
applications  are  made  by  filing  a  paper, 
in  compliance  with  §  1.52,  directing  that 
specified  amendments  be  made. 

(1)  Specification  other  than  the 
claims.  Amendments  to  the 
specification,  other  than  to  the  claims, 
may  only  be  made  as  follows: 

(i)  Amendments  must  be  made  by 
submission  of  the  entire  text  of  a  newly 


added  or  rewritten  paragraph(s)  with 
markings  pursuant  to  paragraph 
(b)(l)(iii)  of  this  section,  except  that  an 
entire  paragraph  may  be  deleted  by  a 
statemmt  deleting  the  paragraph 
without  presentation  of  the  text  of  the 
paragraph. 

(iij  The  precise  point  in  the 
specification  must  be  indicated  where 
the  paragraph  to  be  amended  is  located. 

(iii)  Underlining  below  the  subject 
matter  added  to  the  patent  and  brackets 
around  the  subject  matter  deleted  fram 
the  patent  are  to  be  used  to  mark  the 
amendments  being  made. 

(2)  Claims.  Amendments  to  the  claims 
may  onlybe  made  as  follows: 

(i)(A)  The  amendment  must  be  made 
relative  to  the  patent  claims  in 
accordance  with  paragraph  (b)(6)  of  this 
section  and  must  include  the  entire  text 
of  each  claim  which  is  being  amended 
by  the  current  amendment  and  of  each 
claim  being  added  by  the  current 
amendment  with  n^arkings  pursuant  to 
paragraph  (b)(2)(i)(C)  of  Uiis  section, 
except  tiiat  a  patent  claim  or  added 
claim  should  be  cancelled  by  a 
statement  cancelling  the  patent  claim  or 
added  claim  without  presentation  of  the 
text  of  the  patent  claim  or  added  claim. 

(B)  Patent  claims  must  not  be 
renumbered  and  the  numbering  of  any 
claims  added  to  the  patent  must  follow 
the  number  of  the  highest  numbered 
patent  claim. 

(C)  Underlining  below  the  subject 
matter  added  to  the  patent  and  brackets 
around  the  subject  matter  deleted  bom 
the  patent  are  to  be  used  to  mark  the 
amendments  being  made.  If  a  claim  is 
amended  pursuant  to  paragraph 
(bM2)(i)(A)  of  tiiis  section,  a 
parenthetical  expression  "amended," 
"twice  amended,"  etc.,  should  follow 
the  ordinal  claim  number. 

(ii)  Each  amendment  submission  must 
set  forth  the  status  (i.e.,  pending  or 
cancelled)  as  of  the  date  of  the 
amendment,  of  all  patent  claims  and  of 
all  added  claims. 

(iii)  Each  amendment  when  originally 
submitted  must  be  accompanied  by  an 
explanation  of  the  support  in  the 
disclosure  of  the  patent  for  the 
amendment  along  with  any  additional 
comments  on  page(s)  separate  from  the 
page(s)  containing  the  amendment. 

(3)  Drawings,  (i)  Amendments  to  the 
original  patent  drawings  are  not 
permitted.  Any  change  to  the  patent 
drawings  must  be  by  way  of  a  new  sheet 
of  drawings  with  the  amended  figures 
identified  as  "amended"  and  witii 
added  figures  identified  as  "new"  for 
each  sheet  changed  submitted  in 
compliance  with  §  1.84. 

(ii)  Where  a  change  to  the  drawings  is 
desired,  a  sketch  in  permanent  ink 


showing  proposed  changes  in  red.  to 
become  part  of  the  record,  must  be  filed 
for  approval  by  the  examiner  and 
should  be  in  a  separate  paper. 

(4)  The  disclosure  must  oe  amended, 
when  required  by  the  Office,  to  correct 
inaccuracies  of  description  and 
definition,  and  to  secure  substantial 
correspondence  between  the  claims,  the 
remainder  of  the  specification,  and  the 
drawings.  * 

(5)  No  reissue  patent  shall  be  granted 
enlarging  the  scope  of  the  claims  of  the 
original  patent  unless  appUed  for  vtithin 
two  yean  from  the  grant  of  the  origiiud 
patent,  pursuant  to  35  U.S.C.  251.  No 
amendment  to  the  patent  may  introduce 
new  matter  or  be  oiade  in  an  expired 
patent 

t6)  All  amendments  must  be  made 
relative  to  the  patent  specification, 
including  the  claims,  and  drawings, 
which  is  in  effect  as  of  the  date  of  ffiing 
of  the  reissue  application. 

(c)  Amendments  in  reexamination 
proceedings:  Any  proposed  amendment 
to  the  description  and  claims  in  patents 
involved  in  reexamination  proceedings 
must  be  made  in  accordance  with 
§  1.530(d). 

§1.122   (Ramowadandftaarwatq 

53.  Section  1.122  is  removed  and 
reserved. 

§1.123    [RaiBe<»»dandraaarwd| 

54.  Section  1.123  is  removed  and 
reserved. 

§1.124    [RamavadandraaarvadI 

55.  Section  1.124  is  removed  and 
reserved. 

56.  Section  1.125  ia  reviaed  to  read  as 
follows: 

§1.12S   SubatiMaapacMealloa 

(a)  If  the  number  or  nature  of  the 
amendments  or  the  legibility  of  the 
application  papers  renders  it  difficult  to 
consider  the  application,  or  to  arrange 
the  papers  for  printing  or  copying,  the 
Office  may  require  the  entire 
specification,  including  the  claims,  or 
any  part  thereof,  be  rewritten. 

(b)  A  substitute  specification, 
excluding  the  claims,  may  be  filed  at 
any  point  up  to  payment  of  the  issue  fise 
if  it  is  accompanied  by: 

(1)  A  statement  that  the  substitute 
specification  includes  no  new  matter;^ 
and 

(2)  A  marked-up  copy  of  the 
substitute  specification  showing  the 
matter  being  added  to  and  the  mattw 
being  deleted  from  the  specification  of 
record. 

(c)  A  substitute  specification 
submitted  under  this  section  must  be 
submitted  in  clean  form  without 
markings  as  to  amended  material. 
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(d)  A  substitute  specification  under 
this  section  is  not  permitted  in  a  reissue 
application  or  in  a  reexamination 
proceeding. 

57.  Section  1.126  is  revised  to  read  as 
follows: 

Sl.12t    Numbartng  of  daima. 

The  original  numbering  of  the  claims 
must  be  preserved  throughout  the 
prosecution.  When  claims  are  canceled 
the  remaining  claims  must  not  be 
renumbered.  When  claims  are  added, 
they  must  be  numbered  by  the  applicant 
consecutively  beginning  with  the 
number  next  following  the  highest 
numbered  claim  previously  presented 
(whether  entered  or  not).  When  the 
application  is  ready  for  allowance,  the 
examiner,  if  necessary,  will  renumber 
the  claims  consecutively  in  the  order  in 
which  they  appear  or  in  such  order  as 
may  have  been  requested  by  applicant. 

58.  Section  1.133  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

11.133    Hilwwl— . 

•  ■  •  •  «r 

(b)  In  every  instance  where 
reconsideration  is  requested  in  view  of 
an  interview  with  an  examiner,  a 
complete  written  statement  of  the 
reasons  presented  at  the  interview  as 
warranting  favorable  action  must  be 
filed  by  the  applicant.  An  interview 
does  not  remove  the  necessity  for  reply 
to  Office  actions  as  specified  in  §$  1.111 
and  1.135. 

Subpart  B—(AfiMnded) 

59.  The  undesignated  center  heading 
in  Subpart  B — National  Processing 
Provisions,  following  §  1.133  is  revised 
to  read  as  follows: 

Time  for  Reply  by  Applicant; 
Ahandoiuneal  of  Application 

60.  Section  1.134  is  revised  to  read  as 
follows: 


1 1.134 


Tlnw  period  for  reply  to  an  OfHoo 


An  Office  action  will  notify  the 
applicant  of  any  non-statutory  or 
shortened  statutory  time  period  set  for 
reply  to  an  Office  action.  Unless  the 
applicant  is  notified  in  writing  that  a 
reply  is  required  in  less  than  six 
months,  a  maximum  period  of  six 
months  is  allowed. 

61.  Section  1.135  is  revised  to  read  as 
follows: 

f1.136    Abandonment  for  failuro  to  wply 
VNHNn  ume  penoG. 

(a)  If  an  applicant  of  a  patent 
application  feiils  to  reply  within  the  time 
period  provided  under  §  1.134  and 
§  1.136,  the  application  will  become 


abandoned  unless  an  Office  action 
indicates  otherwise. 

(b)  Prosecution  of  an  application  to 
save  it  firam  abandonment  pursuant  to 
paragraph  (a)  of  this  section  must 
include  such  complete  and  proper  reply 
as  the  condition  of  the  application  may 
require.  The  admission  oi,  or  refusal  to 
admit,  any  amendment  after  final 
refection  or  any  amendment  not 
responsive  to  the  last  action,  or  any 
related  proceedings,  will  not  operate  to 
save  the  application  from  abandonment 

(c)  When  reply  by  the  applicant  is  a 
bona  fide  attempt  to  advance  the 
application  to  final  action,  and  is 
substantially  a  complete  reply  to  the 
non-final  Office  action,  but 
consideration  of  some  matter  or 
compliance  with  some  requirement  has 
been  inadvertently  omitted,  applicant 
may  be^ven  a  new  time  period  for 
reply  under  §  1.134  to  supply  the 
omission.  ^ 

62.  Section  1.136  is  revised  to  read  as 
follows: 

{ 1.136    Extanatana  of  Ume 

(a)(1)  If  an  applicant  is  required  to 
reply  within  a  nonstatutory  or  shortened 
statutory  time  period,  applicant  may 
extend  the  time  period  for  reply  up  to 
the  earlier  of  the  expiration  of  any 
maximum  period  set  by  statute  or  five 
months  after  the  time  period  set  for 
reply,  if  a  petition  for  an  extension  of 
time  and  the  fee  set  in  $  1.17(a)  are  filed, 
unless: 

(i)  Applicant  is  notified  otherwise  in 
an  Office  action; 

(ii)  The  reply  is  a  reply  brief 
submitted  pursuant  to  §  1.193(b): 

(iii)  The  reply  is  a  request  for  an  oral 
hearing  submitted  pursuant  to 
§  1.194(b); 

(iv)  The  reply  is  to  a  decision  by  the 
Board  of  Patent  Appeals  and 
Interierences  pursuant  to  §  1.196, 
§1.197  or  §1.304;  or 

(v)  The  application  is  involved  in  an 
interference  declared  pursuant  to 
§1.611. 

(2)  The  date  on  which  the  petition 
and  the  fee  have  been  filed  is  the  date 
for  purposes  of  determining  the  period 
of  extension  and  the  corresponding 
amount  of  the  fee.  The  expiration  of  the 
time  period  is  determined  by  the 
amount  of  the  fee  paid.  A  reply  must  be 
filed  prior  to  the  expiration  of  the 
period  of  extension  to  avoid 
abandonment  of  the  application 
(§  1.135),  but  in  no  situation  may  an 
applicant  reply  later  than  the  muximuin 
time  period  set  by  statute,  or  be  granted 
an  extension  of  time  under  paragraph 
(b)  of  this  section  when  the  provisions 
of  this  paragraph  are  available.  See 
§  1.136(b)  for  extensions  of  time  relating 


to  proceedings  pursuant  to  §§  1.193(b), 
1.194,  1.196  or  1.197;  §  1.304  for 
extension  of  time  to  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
or  to  commence  a  civil  action;  §  1.550(c) 
for  extension  of  time  in  reexamination 
proceedings;  and  §  1.645  for  extension 
of  time  in  interference  proceedings. 

(3)  A  written  request  may  be 
submitted  in  an  application  that  is  an 
authorization  to  treat  any  concurrent  or 
future  reply,  requiring  a  petition  for  an 
extension  of  time  under  this  paragraph 
for  its  timely  submission,  as 
incorporating  a  petition  for  extension  of 
time  for  the  appropriate  length  of  time. 
An  authorization  to  charge  all  required 
fees,  fees  under  §  1.17,  or  all  required 
extension  of  time  fees  will  be  treated  as 
a  constructive  petition  for  an  extension 
of  time  in  any  concurrent  or  future  reply 
requiring  a  petition  for  an  extension  of 
time  under  this  paragraph  for  its  timely 
submission.  Submission  of  the  fee  set 
forth  in  §  1.17(a)  will  also  be  treated  as 
a  constructive  petition  for  an  extension 
of  time  in  any  concurrent  reply 
requiring  a  petition  for  an  extension  of 
time  under  this  paragraph  for  its  timely 
submission. 

(b)  When  a  reply  caimot  be  filed 
within  the  time  period  set  for  such  reply 
and  the  provisions  of  paragraph  (a)  of 
this  section  are  not  available,  the  period 
for  reply  will  be  extended  only  for 
sufficient  cause  and  for  a  reasonable 
time  specified.  Any  request  for  an 
extension  of  time  under  this  paragraph 
must  be  filed  on  or  before  the  day  on 
which  such  reply  is  due,  but  the  mere 
filing  of  such  a  request  will  not  effect 
any  extension  under  this  paragraph.  In 
no  situation  can  any  extension  carry  the 
date  on  which  reply  is  due  beyond  the 
maximum  time  period  set  by  statute. 
See  §  1.304  for  extension  of  time  to 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  or  to  commence  a 
civil  action;  §  1.645  for  extension  of 
time  in  interference  proceedings;  and 
§  1.550(c)  for  extension  of  time  in 
reexamination  proceedings. 

63.  Section  1.137  is  revised  to  read  as 
iollows: 

f  1.137    Ravlvai  of  abandoned  applicalkNi 
Of  lapeed  patent. 

(a)  Unavoidable.  Where  the  delay  in 
reply  was  unavoidable,  a  petition  may 
be  filed  to  revive  an  abandoned 
application  or  a  lapsed  patent  pursuant 
to  this  paragraph.  A  grantable  petition 
pursuant  to  this  paragraph  must  be 
accompanied  by: 

(1)  The  required  reply,  unless 
previously  filed.  In  a  nonprovisional 
application  abandoned  for  fiuluie  to 
prosecute,  the  required  reply  may  be 
met  by  the  filing  of  a  continuing 
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application.  In  an  application  or  patent, 
abandoned  or  lapsed  far  fsilure  to  pay 
the  issue  fee  cv  any  pcHtion  thereof,  the 
required  reply  must  be  the  payment  of 
the  issue  fee  or  any  outstanding  balance 
thereof; 

(2)  The  petition  fee  as  set  fbtthin 

§1.170); 

(3)  A  showing  to  the  satis&ction  of 
the  Commissioner  that  the  entire  delay 
in  filing  the  required  reply  from  the  due 
date  for  the  reply  until  the  filing  of  a 
grantable  petition  pursiiant  to  this 
paragraph  was  unavoidable;  and 

(4)  Any  terminal  disclaimer  (and  fee 
as  set  forth  in  §  1.20(d))  required 
pursuant  to  paragraph  (c)  of  this  section. 

(b)  Unintentional.  Where  the  delay  in 
reply  was  imintentional,  a  petition  may 
be  filed  to  revive  an  abandoned 
application  or  a  lapsed  patent  pursuant 
to  this  paragraph.  A  grantable  petition 
pursuant  to  this  paragraph  must  be 
accompanied  by: 

(1)  The  required  reply,  imlesa 
previously  filed.  In  a  nonprovisional 
application  abandoned  for  failure  to 
prosecute,  the  required  reply  may  be 
met  by  the  filing  of  a  continuing 
application.  In  an  application  or  patent, 
abandoned  or  lapsed  for  failure  to  pay 
the  issue  fee  or  any  portion  thereof,  the 
required  reply  must  be  the  payment  of 
the  issue  fee  or  any  outstanding  balance 
thereof; 

(2)  The  petition  fee  as  set  forth  in 
§1.17(m); 

(3)  A  statement  that  the  entire  delay 
in  filing  the  required  reply  from  the  due 
date  for  the  reply  until  the  filing  of  a 
grantable  petition  piu^uant  to  this 
paragraph  was  unintentional  The 
Commissioner  may  require  additional 
information  where  there  is  a  question 
whether  the  delay  was  unintentional; 
and 

(4)  Any  terminal  disclaimer  (and  fee 
as  set  forth  in  §  1.20(d))  required 
pursuant  to  paragraph  (c)  of  this  section. 

(c)  In  a  design  application,  a  utility 
application  filed  before  Jime  8, 1995,  or 
a  plant  application  filed  before  Jime  8, 
1995,  any  petition  to  revive  pursuant  te 
this  section  must  be  accompanied  by  a 
terminal  disclaimer  and  fee  as  set  forth 
in  §  1.321  dedicating  to  the  public  a 
terminal  part  of  the  term  of  any  patent 
granted  thereon  equivalent  to  the  period 
of  abandonment  of  the  application.  Any 
terminal  disclaimer  pursuant  to  this 
paragraph  must  also  apply  to  any  patent 
granted  on  any  continuing  appUcation 
that  contains  a  specific  reference  under 
35  U.S.C.  120, 121,  or  365(c)  to  the 
application  for  which  revival  is  sought 
The  provisions  of  this  paragraph  do  not 
apply  to  lapsed  patents. 

td)  Any  request  for  reconsideration  or 
review  of  a  decision  refusing  to  revive 


an  abandoned  application  or  lapsed 
patent  upon  petition  filed  piusuant  to 
this  section,  to  be  considered  timely, 
must  be  filed  within  two  months  of  the 
decision  refusing  to  revive  or  within 
such  time  as  set  in  the  decision.  Unless 
a  decision  indicates  otherwise,  this  time 
period  may  be  extended  under  the 
provisions  of  §  1 . 1 36. 

(e)  A  provisional  application, 
abandoned  for  failure  to  timely  respond 
to  an  Office  reqxiirement.  may  be 
revived  pursuant  to  this  sectitm  so  as  to 
be  pending  for  a  period  of  no  longer 
than  twelve  months  from  its  filing  date. 
Under  no  circumstances  will  a 
provisional  applicaticm  be  regarded  as 
pending  after  twelve  months  from  its 
filing  date. 

11.139    [Removed  and  reserved] 

64.  Secticm  1.139  is  removed  and 
reserved. 

65.  Section  1.142  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1.142    Requirement  for  restrtcstion. 
(a)  If  two  or  more  independent  and 

distinct  inventions  are  claimed  in  a 
single  application,  the  examiner  in  an 
Office  action  will  require  the  applicant 
in  the  reply  to  that  action  to  elect  an 
invention  to  which  the  claims  will  be 
restricted,  this  official  action  being 
called  a  requirement  for  restriction  (also 
known  as  a  requirement  for  division). 
Such  requirement  will  normally  be 
made  before  any  action  on  the  merits; 
however,  it  may  be  made  at  any  time 
before  final  action. 
•        •        *        •        * 

66.  Section  1.144  is  revised  to  reed  as 
follows: 

§  1.144    Petition  from  requirement  for 
restriction. 

After  a  final  requirement  for 
restricticm,  the  applicant,  in  addition  to 
making  any  reply  due  on  the  remainder 
of  the  action,  may  petition  the 
Commissioner  to  review  the 
requirement  Petition  may  be  deferxed 
until  after  final  action  on  or  allowance 
of  claims  to  the  invention  elected,  but 
must  be  filed  not  later  than  appeal.  A 
petition  will  not  be  considered  if 
reconsideration  of  the  requirement  was 
not  requested  (see  §  1.181). 

67.  Section  1.146  is  revised  to  read  as 
follows: 

§1.146    Election  of  species. 

In  the  first  action  on  an  application 
containing  a  generic  claim  to  a  generic 
invention  (genus)  and  claims  to  more 
than  one  patentably  distinct  species 
embraced  thereby,  the  examiner  may 
require  the  applicant  in  the  reply  to  that 
action  to  elect  a  species  of  his  or  her 


invention  to  which  his  or  her  claim  vrill 
be  restricted  if  no  claim  to  the  genus  is 
found  to  be  allowable.  However,  if  sxidb. 
application  contains  claims  directed  to 
mcHB  than  a  reasonable  number  of 
species,  the  examiner  may  require 
restriction  of  the  claims  to  not  more 
than  a  reasonable  number  of  species 
before  taking  further  action  in  the 
application. 

68.  Section  1.152  is  revised  to  read  as 
follows: 

§  1.1S2    Design  drawings. 

(a)  The  design  miist  be  represented  by 
a  drawing  that  complies  with  the 
requiremmts  of  §  1.84,  and  must 
ccmtain  a  sufficient  number  of  views  to 
constitute  a  complete  disclosure  of  the 
appearance  of  the  design. 

(1)  Appropriate  and  adequate  surface 
shading  should  be  used  to  show  the 
character  or  contour  of  the  surfeces 
represented.  Solid  black  surface  shading 
is  not  permitted  except  when  used  to 
represent  the  color  black  as  well  as  color 
contrast.  Broken  lines  may  be  used  to 
show  visible  uivironmental  structure, 
but  may  not  be  used  to  show  hidden 
planes  and  surfaces  which  cannot  be 
seen  through  opaque  materials. 
Alternate  positions  of  a  design 
component,  illustrated  by  fidl  and 
broken  lines  in  the  same  view  are  not 
permitted  in  a  design  drawing. 

(2)  Color  photographs  and  color 
drawings  are  not  permitted  in  design 
aj^lications  in  the  absence  of  a 
grantable  petition  pursuant  to 

§  1 .84(a)(2).  Photographs  and  ink 
drawings  are  not  permitted  to  be 
combined  as  formal  drawings  in  one 
application.  Photographs  stU>mitted  in 
lieu  of  ink  drawings  in  design  patent 
applications  must  comply  with  §  1.84(b) 
and  must  not  disclose  environmental 
structiue  but  must  be  limited  to  the 
design  for  the  article  claimed. 

(b)  Any  detail  shown  in  the  ink  or 
color  drawings  or  photographs  (formal 
or  informal)  deposited  with  the  original 
application  papers  constitutes  an 
integral  part  of  the  disclosed  and 
claimed  design,  except  as  otherwise 
provided  in  this  paragraph.  This  detail 
may  include,  but  is  not  limited  to,  color 
or  contrast,  graphic  or  written  indicia, 
including  identifying  indicia  of  a 
proprietary  nature,  surface 
ornamentation  on  an  article,  or  any 
combination  thereof. 

(1)  When  any  detail  shown  in 
informal  drawings  or  photographs  does 
not  constitute  an  integral  part  of  the 
disclosed  and  claimed  design,  a  specific 
disclaimer  must  appear  in  tiie  original 
application  papers  either  in  the 
^>ecification  or  directly  on  the  drawings 
or  photographs.  This  specific  disclaimer 
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in  the  original  application  papers  will 
provide  antecedent  basis  for  the 
omission  of  the  disclaimed  detail(s)  in 
later-filed  drawings  or  photographs. 

(2)  When  informal  color  drawings  or 
photographs  are  deposited  with  the 
original  application  papers  without  a 
disclaimer  pursuant  to  paragraph  (b)(1) 
of  this  section,  formal  color  drawings  or 
photographs,  or  a  black  and  white 
drawing  lined  to  represent  color,  will  be 
required. 

69.  Section  1.154  is  amended  by 
revising  its  heading  and  paragraph  (aM3) 
as  to  read  follows: 

§1.154    Arrangement  of  applicatioii 


requirements  of  the  rules  relating  to 
reissue  applications. 

74.  Section  1.172  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


(a)  •  •  • 

(3)  Preamble,  stating  name  of  the 
applicant,  title  of  the  design,  and  a  brief 
description  of  the  natiire  and  intended 
use  of  the  article  in  which  the  design  is 
embodied. 


70.  Section  1.155  is  revised  to  read  as 
follows: 


f  1.155    Inue  o(  design  I 

If,  on  examination,  it  appears  that  the 
applicant  is  entitled  to  a  design  pMtent 
under  the  law,  a  notice  of  allowance 
will  be  sent  to  the  applicant,  or 
applicant's  attorney  or  agent,  calling  for 
the  payment  of  the  issue  fee  (§  1. 18(b)). 
If  this  issue  fee  is  not  paid  %«rithin  three 
months  of  the  date  of  the  notice  of 
allowance,  the  application  shall  be 
regarded  as  abandoned. 

71.  Section  1.163  is  amended  by 
revising  its  heading  and  paragraph  (b)  to 
read  as  follows: 

f1.1C3    Spedflcation  and  arrangamant  ol 


(b)  Two  copies  of  the  specification 
(including  the  claim)  must  be 
submitted,  but  only  one  signed  oath  or 
declaration  is  required. 

•        •        •        •        • 

72.  Sacticm  1.167  is  revised  to  read  as 
follows: 


f  1.167 

Applications  may  be  submitted  by  the 
Patent  and  Trademark  Office  to  the 
Department  of  Agriculture  for  study  and 
report. 

73.  Section  1.171  is  revised  to  read  as 
follows: 

fl.171    AppNcadonforretaaue. 

An  application  for  reissue  must 
contain  the  same  parts  required  for  an 
application  for  an  original  patent, 
complying  with  aU  the  rules  relating 
thereto  except  as  otherwise  provided, 
and  in  addition,  must  comply  with  the 


11.172    AppNcants,! 

(a)  A  reissue  oath  must  be  signed  and 
sworn  to  or  declaration  made  by  the 
inventor  or  inventors  except  as 
otherwise  provided  (see  §§  1.42.  1.43. 
1.47).  and  must  be  accompanied  by  the 
written  consent  of  all  assignees,  if  any, 
owning  an  undivided  interest  in  the 
patent,  but  a  reissue  oath  may  be  made 
and  sworn  to  or  declaration  made  by  the 
assignee  of  the  entire  interest  if  the 
application  does  not  seek  to  enlarge  the 
scope  of  the  claims  of  the  original 
patent.  All  assignees  consenting  to  the 
reissue  must  establish  their  ownership 
interest  in  the  patent  by  filing  in  the 
Reissue  application  a  submission  in 
accordance  with  the  provisions  of 
S  3.73(b)  of  this  chapter. 

75.  Section  1.175  is  revised  to  read  as 
follows: 

fl.lTS    Reissue  o•l^  or  deeiaralion. 

(a)  The  reissue  oath  or  declaration  in 
addition  to  complying  with  the 
requirements  of  S  1.63,  must  also  state 
that: 

(1)  The  applicant  believes  the  original 
patent  to  be  wholly  or  partly  inoperative 
or  invalid  by  reason  of  a  defective 
specification  or  drawing,  or  by  reason  of 
the  patentee  claiming  more  or  less  than 
the  patentee  had  the  right  to  claim  in 
the  patent,  stating  at  least  one  error 
being  relied  upon  as  the  basis  for 
reissue;  and 

(2)  All  errors  being  corrected  in  the 
reissue  application  up  to  the  time  of 
filing  of  the  oath  or  declaration  under 
this  paragraph  arose  without  any 
deceptive  intention  on  the  p>art  of  the 
applicant. 

(b)(1)  For  any  error  corrected,  which 
is  not  covered  by  the  oath  or  declaration 
submitted  under  paragraph  (a)  of  this 
section,  applicant  must  submit  a 
supplemental  oath  or  declaration  stating 
that  every  such  error  arose  without  any 
deceptive  intention  on  the  part  of  the 
applicant.  Any  supplemental  oath  or 
declaration  required  by  this  paragraph 
must  be  submitted  before  allowance  and 
may  be  submitted: 

(i)  With  any  amendment  prior  to 
allowance;  or 

(ii)  In  order  to  overcome  a  rejection 
under  35  U.S.C.  251  made  by  the 
examiner  where  it  is  indicated  that  the 
submission  of  a  supplemental  oath  or 
declaration  as  required  by  this 
paragraph  will  overcome  the  rejection. 

(2)  For  any  error  sought  to  be 
corrected  after  allowance,  a 


supplemental  oath  or  declaration  must 
accompany  the  requested  correcdon 
stating  that  the  error<s)  to  be  corrected 
arose  without  any  deceptive  intention 
on  the  part  of  the  applicant. 

(c)  Having  once  stated  an  error  upon 
which  the  reissue  is  based,  as  set  forth 
in  paragraph  (a)(1),  unless  all  errors 
previously  stated  in  the  oath  or 
declaration  are  no  longer  being 
corrected,  a  subsequent  oath  or 
declaration  under  paragraph  (b)  of  this 
section  need  not  specifically  identify 
any  other  error  or  errors  being  corrected. 

(d)  The  oath  or  declaration  required 
by  paragraph  (a)  of  this  section  may  be 
submitted  under  the  provisions  of 
§1.53(0. 

76.  Section  1.182  is  revised  to  read  as 
follows: 

f  1.182    Quaation*  not  specifically 
providadfor. 

All  situations  not  specifically 
provided  for  in  the  regulations  of  this 
part  will  be  decided  in  accordance  with 
the  merits  of  each  situation  by  or  under 
the  authority  of  the  Commissioner, 
subject  to  such  other  requirements  as 
may  be  imposed,  and  such  decision  will 
be  communicated  to  the  interested 
parties  in  writing.  Any  petition  seeking 
a  decision  under  this  section  must  be 
accompanied  by  the  petition  fee  set 
forth  in  $  1.17(h). 

77.  Section  1.184  is  removed  and 
reserved. 

§1.184    (nemoved  and  raeerwed] 

78.  Section  1.191  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

f  1.191    Appal  to  Board  of  Patent  Appeals 


(a)  Every  applicant  for  a  patent  or  for 
reissue  of  a  patent,  and  every  owner  of 
a  patent  under  reexamination,  any  of 
whose  claims  has  been  twice  or  finally 
(§1.113)  rejected,  may  appeal  from  the 
decision  of  the  examiner  to  the  Board  of 
Patent  Appeals  and  Interferences  by 
filing  a  notice  of  appeal  and  the  fee  set  ' 
forth  in  §  1.17(b)  within  the  time  period 
provided  under  §§1.134  and  1.136  for 
reply. 

(b)  The  signature  requirement  of 
§  1.33  does  not  apply  to  a  notice  of 
appeal  filed  under  this  section. 

•        *        •        •        • 

79.  Section  1.192  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1.192    AppaManrs  t)rief. 

(a)  Appellant  must,  within  two 
months  bom  the  date  of  the  notice  of 
appeal  under  §  1.191  or  within  the  time 
allowed  for  reply  to  the  action  from 
which  the  appeal  was  taken,  if  such  ' 
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tiae  is  later,  file  a  brief  in  triplicate.  The 
brief  must  be  accompanied  by  the  fee  set 
forth  in  §  1.17(c)  and'must  set  forth  the 
authorities  and  arguments  on  which 
appellant  will  rely  to  maintain  the 
appeal.  Any  arguments  or  authorities 
not  included  in  the  brief  will  be  refused 
consideration  by  the  Board  of  Patent 
Appeals  and  Interferences,  unless  good 
cause  is  shown. 
•        •        •        •        • 

80.  Section  1.193  is  revised  to  read  as 
follows: 

§1.193    ExsMinaraaMMNrantf  reply  Ma(. 

(a)  (1)  The  primary  examiner  may, 
within  such  time  as  may  be  directed  by 
the  Ck>mmissioner,  furnish  a  written 
statement  in  answer  to  appellant's  brief 
including  such  explanation  of  the 
invention  claimed  and  of  the  referencay 
and  grounds  of  rejection  as  may  be 
necessary,  supplying  a  copy  to 
appellant.  If  the  primary  examiner  finds 
that  the  appeal  is  not  regular  in  form  ch- 
does  not  relate  to  an  appealable  action, 
the  primary  examiner  shall  so  state. 

(2)  An  examiner's  answer  must  not 
include  a  new  ground  of  rejection,  but 
if  an  amendment  under  §  1.116  proposes 
to  add  or  amend  one  c»  more  claims  and 
appellant  was  advised  that  the 
amendment  under  §  1.116  would  be 
entered  for  purposes  of  appeal  and 
which  individual  rejection(s)  set  forth  in 
the  action  from  which  the  appeal  t^as 
taken  would  be  used  to  reject  the  added 
or  amended  claim(s),  then  the  appeal 
brief  must  address  the  rejection(s)  of  the 
claim(s)  added  or  amended  by  tlie 
amendment  under  §  1.116  as  appellant 
was  so  advised  and  the  examiner's 
answer  may  include  the  rejection(s)  of 
the  claim(s)  added  «r  amended  by  the 
amendment  under  §  1.116  as  appellant 
was  so  advised.  The  filing  of  an 
amendment  under  §  1.116  which  is 
entered  for  purposes  of  appeal 
represents  appellant's  consent  that 
when  so  advised  any  appeal  proceed  on 
those  claim(s)  added  or  am«ided  by  the 
amendment  under  §  1.116  subject  to  any 
rejection  set  forth  in  the  action  from 
¥idiich  the  appeal  was  taken. 

(b)  (1)  Appellant  may  file  a  reply  brief 
to  an  examiner's  answer  within  two 
months  from  the  date  of  such 
examiner's  answer.  See  §  1.136(b)  for 
extensions  of  time  for  filing  a  reply  brief 
in  a  patent  qiplication  and  §  1.550(c)  for 
extensions  of  time  for  filing  a  reply  brief 
in  a  reexamination  proceeding.  The 
primary  examiner  must  either 
acknowledge  receipt  and  entry  of  the 
reply  brief  or  withdraw  the  final 
rejection  and  reopen  prosecution  to 
respond  to  the  reply  brief.  A 
supplemental  examiner's  answer  is  not 
permitted,  unless  the  application  has 


been  remanded  by  the  Board  of  Patent 
Appeals  and  Interferences  for  such 
purpose. 

(2)  Where  prosecution  is  reopened  by 
the  primary  examiner  aAet  an  appeal  or 
reply  brief  has  been  filed,  appellant 
must  exercise  one  of  the  following  two 
options  to  avoid  abandonmmt  of  the 
application: 

(i)  FUa  a  reply  under  §  1.111,  if  the 
Ofl^  action  is  not  final,  or  a  reply 
under  §  1.113,  if  the  Office  action  is 
final;  or 

(ii)  Request  reinstatement  of  the 
appeal.  If  reinstatement  of  the  appeal  is 
requested,  such  request  must  be 
accompanied  by  a  supplemental  appeal 
brief,  but  no  new  amendments, 
affidavits  (§§  1.130, 1.13^1  or  1.132)  or 
other  evidence  are  permitted. 

81.  Section  1.194  is  revised  to  read  as 
follows: 

§l.t94   ^^tt  haailng. 

(a)  An  oral  hearing  should  be 
requested  only  in  those  circuaostances 
in  \K^ch  appellant  considers  such  a 
hearing  necessary  or  desirable  for  a 
proper  presentation  of  the  appeal.  An 
appeal  decided  without  an  oral  hearing 
¥dll  receive  the  saaae  consideration  by 
the  Board  of  Patent  Appeals  and 
Interferences  as  appeals  decided  after 
oral  hearing. 

(b)  If  appellant  desires  an  oral 
hearing,  appellant  must  file,  in  a 
separate  paper,  a  written  request  fas 
such  hearing  accompanied  by  Um  fee  set 
forth  in  §  1.17(d)  within  two  months 
frt)m  the  date  of  the  examiner's  answer. 
If  appellant  requests  an  oral  hearing  and 
submits  therev^th  the  fee  set  forth  in 

§  1.17(d),  an  oral  aigument  may  be 
presented  by,  or  on  behalf  of,  the 
primary  examiner  if  considered 
desirable  by  either  the  primary 
examiner  or  the  Board.  See  §  1.136(b)  tar 
extensions  of. time  for  requesting  an  oral 
hearing  in  a  patent  application  and 
S  1.550(c)  for  extensions  of  time  for 
requesting  an  oral  hearing  in  a 
reexamination  proceeding. 

(c)  If  no  request  and  fee  for  oral 
hearing  have  been  timely  filed  by 
appellant,  the  appeal  will  be  assigned 
for  consideration  and  decision.  If 
appellant  has  requested  an  oral  hearing 
and^as  submitted  the  fee  set  forth  in 

§  1.17(d),  a  day  of  hearing  will  be  set, 
and  due  notice  thereof  given  to 
appellant  and  to  the  primary  examiner. 
A  hearing  will  be  held  as  stated  in  the 
notice,  and  oral  argument  will  be 
limited  to  twenty  minutes  for  appellant 
and  fifteen  minutes  for  the  primary 
examiner  unless  otherwise  ordered 
before  the  hearing  begins.  If  the  Board 
decides  that  a  hearing  is  not  necessary, 
the  Board  will  so  notify  appellant 


82.  Section  1.196  is  amended  by 
revising  paragnqphs  (b)  and  (d)  to  raad 
as  follows: 


f  1.198 


byVw 


(b)  Should  the  Board  of  Patent 
Appeals  and  Interferences  have 
knowledge  of  any  grounds  not  involved 
in  the  appeal  for  rejecting  any  pending 
claim,  it  may  include  in  the  decision  a 
statement  to  that  effect  with  its  reasons 
for  so  holding,  which  statement 
constitutes  a  new  ground  of  rejection  of 
the  claim.  A  new  ground  of  rejection 
shall  not  be  considered  final  for 
purposes  of  judicial  review.  When  the 
Boaod  of  Patent  Appeals  and 
Interferences  makes  a  new  ground  of 
rejection,  the  appellant,  within  two 
months  from  the  date  of  the  decision, 
must  exercise  one  of  the  following  two 
options  with  respect  to  the  new  ground 
of  rejection  to  avoid  termination  of 
proceedings  (§  l.ig7(c))  as  to  the 
rejected  claims: 

(1)  Submit  an  appropriate  amendment 
of  the  claims  so  rejected  or  a  showing 
of  iacU  relatiag  to  the  claims  so  rqe^ed, 
or  both,  and  have  the  matter 
reconsidered  by  the  examiner,  in  which 
event  the  application  will  be  remanded 
to  the  examiner.  The  new  ground  of 
rejection  is  binding  upon  the  examiner 
unless  an  amendment  or  shovring  of 
facts  not  previously  of  record  be  made 
which,  in  the  opinion  of  the  examiner, 
overcomes  the  new  ground  of  rejecticm 
stated  in  the  decision.  Should  the 
examiner  reject  the  claims,  appellant 
may  again  appeal  pursuant  to  §§  1.191 
through  1.195  to  the  Board  of  Patent 
Appeals  and  Interferences. 

(2)  Request  that  the  application  be 
reheard  under  §  1.197(b)  by  the  Board  of 
Patent  Appeals  and  Interferences  upon 
the  same  record.  The  request  for 
rehearing  must  address  the  new  ground 
of  rejection  and  state  with  particidarity  ' 
the  points  believed  to  have  been 
misapprehended  or  overlooked  in 
rendering  the  decision  and  also  state  all 
other  grounds  upon  which  rehearing  is 
sought  Where  request  for  such 
rehearing  is  made,  thb  Board  of  Patent 
Appeals  and  Interferences  shall  rehear 
the  new  ground  of  rejection  and,  if 
necessary,  render  a  new  decision  which . 
shall  include  all  grounds  of  rejection 
upon  which  a  patent  is  refused.  The 
decision  on  rehearing  is  deemed  to 
incorporate  the  earlier  decision  for 
purposes  of  appeal,  except  for  those 
portions  specifically  withdrawn  on 
rehearing,  and  is  final  for  the  purpose  of 
judicial  review,  except  when  noted 
otherwise  in  the  decision. 


531198        Federal  Eegiter  /  Vol.  62,  No.  197  /  Friday.  October  10.  1997  /  Rules  and  Rsgulations 


(d)  The  Board  of  Patent  Appeals  and 
Interferences  may  require  appellant  to 
address  any  matter  that  is  deemed 
appropriate  for  a  reasoned  decision  on 
the  pending  appeal.  Appellant  will  be 
given  a  non-extendable  time  period 
within  which  to  respond  to  such  a 
requirement 
•        •        •        «        • 

83.  Section  1.197  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 


85.  Section  1.293  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


{■•1v7    Action  faNowviQ  1 

(a)  After  decision  by  the  Board  of 
Patent  Appeals  and  Interferences,  the 
application  will  be  returned  to  the 
examiner,  subject  to  appellant's  right  of 
appeal  or  other  review,  for  such  further 
action  by  appellant  or  by  the  examiner, 
as  the  condition  of  the  application  may 
reouire,  to  carry  into  effect  the  decision. 

(d)  Appellant  may  file  a  single  request 
for  reh wiring  within  two  months  firom 
the  date  of  the  original  decision,  unless 
the  original  decision  is  so  modified  by 
the  de^ion  on  rehearing  as  to  become, 
in  efiect.  a  new  decision,  and  the  Board 
of  Patent  Appeals  and  Interferences  so 
stataa.  The  request  for  rehearing  must 
state  with  partic\ilarity  the  points 
believed  to  have  been  misapprehended 
or  overlooked  in  rendering  the  decision 
and  also  state  all  other  grounds  upon 
which  rehearing  is  sought  See 
§  1.136(b)  for  extensions  of  time  for 
seeking  rehearing  in  a  patent 
application  and  §  1.550(c)  for  extensions 
of  time  for  seeking  rehearing  in  a 
reexamination  proceeding. 
•        •         •        •         • 

84.  Section  1.291  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


f  1.291 


bythapubNc 


(c)  A  member  of  the  public  filing  a 
protest  in  an  application  under 
paragraph  (a)  of  this  section  ¥rill  not 
receive  any  communications  from  the 
Office  relating  to  the  protest,  other  than 
the  return  of  a  self-addressed  postcard 
which  the  member  of  the  public  may 
include  with  the  pretest  in  order  to 
receive  an  acknowledgment  by  the 
Office  that  the  protest  has  been 
received.  In  the  absence  of  a  request  by 
the  Office,  an  applicant  has  no  duty  to. 
aiui  need  not  reply  to  a  protest  The 
limited  involvement  of  the  member  of 
the  public  filing  a  protest  purstiant  to 
paragraph  (a)  of  this  section  ends  with 
the  filing  of  the  protest,  and  no  further 
submission  on  behalf  of  the  protestor 
will  be  considered,  except  for  additional 
prior  art,  or  unless  such  submission 
raises  new  issues  which  could  not  have 
heaa  earlier  presented. 


|1.2t3 

•        •        •        •        • 

(c)  A  waiver  filed  with  a  request  for 
a  statutory  invention  registration  will  be 
eR^ective,  upon  publication  of  the 
statutory  invention  registration,  to 
waive  the  inventor's  right  to  receive  a 
patent  on  the  invention  claimed  in  the 
statutory  invention  registration,  in  any 
application  for  an  ori^nal  patent  which 
is  pending  on,  or  filed  after,  the  date  of 
publication  of  the  statutory  invention 
registration.  A  waiver  filed  vtrith  a 
request  for  a  statutory  invention 
registration  will  not  afiiact  the  rights  of 
any  other  inventor  even  if  the  subject 
matter  of  the  statutory  invention 
registration  and  an  application  of 
anoUter  inventor  are  commonly  owned. 
A  waiver  filed  with  a  request  for  a 
statutory  invention  registration  will  not 
afi'ect  any  rights  in  a  patent  to  the 
inventor  which  issued  prior  to  the  date 
of  publication  of  the  statutory  invention 
registration  unless  a  reissue  application 
is  filed  seeking  to  enlarge  the  scope  of 
the  claims  of  the  patent  See  also 
§  1.104(c)(5). 

86.  Section  1.294  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

{1.294    Exeinineliofi  ol  repueet  for 

to 


(b)  Applicant  will  be  notified  of  the 
results  of  the  examination  set  forth  in 
paragraph  (a)  of  this  section.  If  the 
requirements  of  §  1.293  and  this  section 
are  not  met  by  the  request  filed,  the 
notification  to  applicant  will  set  a 
period  of  time  within  which  to  comply 
with  the  requirements  in  order  to  avoid 
abandonment  of  the  application.  If  the 
application  does  not  meet  the 
requirements  of  35  U.S.C.  112.  the 
notification  to  applicant  vrill  include  a 
rejection  under  the  appropriate 
provisions  of  35  U.S.C.  112.  The  periods 
for  reply  established  pursuant  to  this 
section  are  sub)ect  to  the  extension  of 
time  provisions  of  §  1.136.  After  reply 
by  the  applicant,  the  application  wilh 
again  be  considered  for  publication  of  a 
statutory  invention  registration.  If  the 
requirements  of  §  1.293  and  this  section 
are  not  timely  met,  the  refusal  to 
publish  will  be  made  final.  If  the 
requirements  of  35  U.S.C.  112  are  not 
met.  the  rejection  purauant  to  35  U.S.C 
112  will  be  made  final. 


{  U94    nne  tef  appeal  or  dvN  action. 

(aXl)  The  time  for  filing  the  notice  of 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  (§  1.302)  or  for 
commencing  a  civil  action  (§  1.303)  is 
two  months  from  the  date  of  the 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences.  If  a  request  for 
rehearing  or  reconsideration  of  thb 
decision  is  filed  within  the  time  period 
provided  under  §  1.197(b)  or  §  1.658(b), 
the  time  for  filing  an  appeal  or 
commencing  a  civil  action  shall  expire 
two  months  after  action  on  the  request 
In  interferences,  the  time  for  filing  a 
cross-appeal  or  cross-action  expires: 

(i)  14  days  after  service  of  the  notice 
of  appeal  or  the  summons  and 
complaint;  or  " 

(ii)  Two  months  after  the  date  of 
decision  of  the  Board  of  Patent  Appeals 
and  Interferences,  whichever  is  later. 

•  •        ♦        •        • 

•  88.  Section  1.312  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

•  •        *        •        •       » 

(b)  Any  amendment  punuant  to 
paragraph  (a)  of  this  section  filed  after 
the  date  the  issue  fee  is  paid  must  be 
accompanied  by  a  petition  including  the 
fae  set  forth  in  §  1.17(i)  and  a  showing 
of  good  and  sufficient  reasons  why  the 
amendment  is  necessary  and  was  not 
earlier  presented.  For  reissue 
applications,  see  §  1.175(b),  which 
requires  a  supplemental  oath  or 
declaration  to  accompany  the 
amendment 

89.  Section  1.316  is  revised  to  read  as 
follows: 

§1^6    Applicatfon  abandoned  lor  failwe 
to  pay  laaua  faa. 

If  the  issue  fee  is  not  paid  within 
three  months  from  the  date  of  the  notice 
of  allowance,  the  application  will  be 
regarded  as  abandoned.  Such  an 
abandoned  application  will  not  be 
considered  as  pending  before  the  Patent 
and  Trademark  Office. 

90.  Section  1.317  is  revised  to  read  as 
follows: 


f1.S17 

Of 


87.  Section  1.304  is  amended  by 
revising  paragraph  (aXl)  to  read  as 
follows: 


of  iaauafae. 
If  the  issue  fee  paid  is  the  amotmt 
specified  in  the  notice  of  allowance,  but 
a  higher  amount  is  required  at  the  time 
the  issue  fee  is  pwid,  any  remaining 
balance  of  the  issue  fee  is  to  be  paid 
within  three  months  from  the  date  of 
notice  thereof  and,  if  not  paid,  the 
patent  will  lapse  at  the  termination  of 
the  three-month  period. 

{ 1.318    [Ramowad  and  leearvedl 

91.  Section  1.318  is  ramoved  and 
reserved. 
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92.  Section  1.324  is  revised  to  read  as 
follows: 

f  1.324    Correction  of  Invantoraliip  in 


(a)  Whenever  through  error  a  person 
is  named  in  an  issued  patent  as  the 
inventor,  or  through  error  an  inventor  is 
not  named  in  an  issued  patent  and  such 
error  arose  without  any  deceptive 
intention  on  his  or  her  part,  ^e 
Commissioner  jmay,  on  ]>etition.  or  on 
order  of  a  court  before  which  such 
matter  is  called  in  question,  issue  a 
certificate  naming  only  the  actual 
inventor  or  inventors.  A  petition  to 
correct  inventorship  of  a  patent 
involved  in  an  interference  must 
comply  with  the  requirements  of  this 
section  and  must  be  accompanied  by  a 
motion  under  §  1.634. 

(b)  Any  petition  purauant  to 
paragraph  (a)  al  this  section  must  be 
accompanied  by: 

(1)  A  statement  from  each  person  who 
is  being  added  as  an  inventor  and  from 
each  person  who  is  being  deleted  as  an 
inventor  that  the  inventorship  error 
occiured  mthout  any  deceptive 
intention  on  his  or  her  part; 

(2)  A  statement  from  the  current 
named  inventors  who  have  not 
submitted  a  statement  under  paragraph 
(b)(1)  of  this  section  either  agreeing  to 
the  change  of  inventorship  or  stating 
that  they  have  no  disagreement  in 
regard  to  the  requested  change; 

(3)  A  statement  from  all  assignees  of 
the  parties  submitting  a'statemaat  tmder 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  agreeing  to  the  change  of 
inventorship  in  the  patent,  which 
statement  must  comply  with  the 
requirementa  of  §  3.73(b)  of  this  chapter; 
and 

(4)  The  fee  set  forth  in  §  1.20(b). 

f1.3fS    [Removed  and  raoarved] 

93.  Section  1.352  is  removed  and 
reserved. 

94.  Section  1.366  is  amended  by 
revising  paragraphs  (b)  through  (d)  to 
read  as  follows: 


{1.366    SulMfiission  of  maintananoa 


(b)  A  maintenance  fiee  and  any 
necessary  surcharge  submitted  for  a 
patent  must  be  submitted  in  the  amount 
due  on  the  date  the  maintenance  fee  and 
any  necessary  surcharge  are  paid.  A 
maintenance  fee  or  surchai^e  may  be 
paid  in  the  manner  set  forth  im  §  1.23  or 
by  an -authorization  to  charge  a  deposit 
account  established  pursuant  to  §  1.25. 
Pa)rment  of  a  maintenance  fee  and  any 
necessary  surcharge  or  the  authorization 
to  charge  a  deposit  account  must  be 
submitted  within  the  periods  setibrth  in 


§  1.362  (d).  (e),  or  (fl.  Any  payment  or 
authorization  of  maintenance  fees  vid 
surcharges  filed  at  any  other  time  will 
not  be  accepted  and  will  not  serve  as  a 
payment  of  the  maintenance  fee  except 
insofar  as  a  delayed  payment  of  the 
maintenance  fee  is  accepted  by  the 
Commissioner  in  an  expired  patent 
punuant  to  a  petition  filed  under 
§  1.378.  Any  authorization  to  charge  a 
deposit  account  must  authorize  the 
immediate  chargiBg  of  the  maintenance 
fee  and  any  necessary  surcharge  to  the 
deposit  account.  Payment  of  l»ss  than 
the  required  amount,  payment  in  a 
maimer  other  than  that  set  forth  §  1.23. 
or  in  the  filing  of  an  authorization  to 
charge  a  deposit  accoimt  having 
insufficient  funds  will  not  constitute 
payment  of  a  maintenance  fee  or 
surcharge  on  a  patent  The  procedures 
set  forth  in  §  1.8  or  §  1.10  may  be 
utilized  in  paying  maintenance  fees  and 
any  necessary  surcharges. 

(c)  In  submitting  maintenance  fees 
and  any  necessary  surcharges, 
identification  of  the  patents  for  which 
maintenance  fees  are  being  paid  must 
include  the  following: 

(1)  The  patent  nuimier;  and 

(2)  The  application  niunber  of  the 
United  States  applicatipn  for  the  patent 
on  which  the  maintenance  fee  is  being 
paid. 

(d)  Payment  of  maintenance  fees  and 
any  surcharges  should  identify  the  fee 
being  paid  for  each  patent  as  to  whether 
itistheSVi-.  7Vi-.0rll%-yearfee,  - 
whether  small  entity  status  is  being 
changed  or  claimed,  the  amoimt  of  the 
maintenance  fee  and  any  stircharge 
being  paid,  and  any  assigned  customer 
number.  If  the  maintenance  fee  and  any 
necessary  surcharge  is  being  paid  on  a 
reissue  patent,  the  payment  must 
identify  the  reissue  patent  by  reissue 
patent  number  and  reissue  application 
number  as  required  by  paragraph  (c)  of 
this  section  and  should  also  include  the 
original  patent  number. 

•        •        •        •        • 

95.  Section  1.377  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

11.377    Review  of  dedaion  rafualnfl  to  ' 
I  record  payment  Ma 
>  fee  fMad  prior  to  eiplfatton  of 


{1.378 


(c)  Any  petition  filed  under  this 
section  must  comply  with  the 
requirements  of  §  1.181(b)  and  must  be 
signed  by  an  attorney  or  agent  registered 
to  practice  before  the  Patent  and 
Trademark  Office,  or  by  the  patentee, 
the  assignee,  or  other  party  in  interest 

96.  Section  1.378  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


ef 
faa  in  expired 


psyHMfii  of 

to 


(d)  Any  petition  under  this  section 
must  be  signed  by  an  attorney  or  agent 
registered  to  practice  before  the  Patent 
and  Trademark  Office,  n  by  the 
patentee,  the  assignee,  or  other  party  in 
interest 


97.  Section  1.425  is  revised  to  read  as 
follows: 


{1.42S    FWngbyi 

Where  an  international  application 
which  designates  the  United  States  of 
America  is  filed  and  wheore  one  or  OKxe 
inventora  refuse  to  sign  llie  Request  for 
the  international  application  or  cannot 
be  found  or  reached  after  diligent  effort, 
the  Request  need  not  be  signwl  by  sudi 
inventor  if  it  is  signed  by  another 
applicant.  Such  international 
application  must  be  accompanied  by  a 
statement  explaining  to  the  satisfaction 
of  the  Conmiissioner  the  lack  of  the 
signature  concerned. 

98.  Section  1.484  is  amended  by 
revising  paragraphs  (d)  through  (f)  to 
read  as  follows: 

{1.464   Conduct  of  Intarntlonai 


(d)  The  International  Preliminuy 
Examining  Authority  will  establish  a 
written  opinion  if  any  defact  exists  or  if 
the  claimed  invention  lacks  novelty, 
inventive  step  or  industrial  applicability 
and  will  set  a  non-extendable  time  limit 
in  the  written  opinion  for  the  applicant 
to  reply. 

(e)  Imo  written  opinion  under 
paragraph  (d)  of  this  section  is 
necessary,  or  after  any  written  opinion 
and  the  reply  thereto  or  the  expiration 
of  the  time  limit  for  reply  to  such 
written  opinion,  an  international 
preliminary  examination  report  vnil  be 
established  by  the  International 
Preliminary  Rvmining  Authori^.  One 
copy  will  be  submitted  to  die 
International  Bureau  and  one  copy  will 
be  submitted  to  the  applicant. 

(f)  An  applicant  will  be  permitted  a 
personal  or  telephone  interview  with 
die  examiner,  wdiich  must  be  conducted 
during  the  non-extendable  time  limit  for 
reply  by  the  applicant  to  a  written 
opinion.  Additional  interviews  may  be 
conducted  where  the  examiner 
determines  that  such  additional 
interviews  may  be  helpful  to  advancing 
the  international  preliminary 
examination  procedure.  A  summary  of 
any  such  personal  or  telephone 
interview  must  be  filed  by  the  applicant 
as  a  part  of  the  reply  to  the  written 
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opinion  or,  if  applicant  files  no  reply,  be 
made  of  record  in  the  file  by  the 
examiner. 

99  Section  1.485  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  1.485    AnMndnwnts  by  applicant  during 
tntfnaMonal  preliminary  examlnallon. 

(a)  The  applicant  may  make 
amendments  at  the  time  of  filing  of  the 
Demand  and  within  the  time  limit  set  by 
the  International  Preliminary  Examining 
Authority  for  reply  to  any  notification 
under  §  1.484(b)  or  to  any  written 
opinion.  Any  such  amendments  must: 

(1)  Be  mane  by  submitting  a 
replacement  sheet  for  every  sheet  of  the 
application  which  differs  from  the  sheet 
it  replaces  unless  an  entire  sheet  is 
cancelled;  and 

(2)  Include  a  description  of  how  the 
replacement  shee.  diifprs  from  the 
replaced  sheet 

•  ft        •        •        • 

100.  Section  1.488  is  amended  by 
revising  paragraph  (bH3)  to  read  as 
follows: 

f1.488    Datarmination  of  unity  of  invanHon 
Dafora  tfia  Inlamatiortal  PraNniinary 
Examining  Authority. 

•  •        •        •        • 

(b)*  •  • 

(3)  If  applicant  Cails  to  restrict  the 
claims  or  pay  additional  fees  within  the 
time  limit  set  for  reply,  the  International 
Preliminary  Examining  Authority  will 
issue  a  written  opinion  and/or  establish 
an  international  preliminary 
examination  report  on  the  main 
invention  and  shall  indicate  the  relevant 
facts  in  the  said  report.  In  case  of  any 
doubt  as  to  which  invention  is  the  main 
invention,  the  invention  first  meationed 
in  the  claims  and  previously  searched 
by  an  International  Searching  Authority 
shall  lie  considered  the  main  invention. 

•  ft        ft        •        ft 

101.  Section  1.492  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 


f1.4«2    National 


(g)  If  the  additional  fees  required  by 
paragraphs  (b).  (c),  and  (d)  of  this 
section  are  not  paid  on  presentation  of 
the  claims  for  which  the  additional  fees 
are  due,  they  must  be  paid  or  the  claims 
cancelled  by  amendment.  pri<v  to  the 
expiration  of  the  time  period  set  for 
reply  by  the  Office  in  any  notice  of  fee 
deficiency. 

102.  Section  1.494  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  1.494  Entering  ttia  national  stage  in  Iha 
UnMsd  Slates  el  Amartoa  aa  a  Daaignalad 
OMoa. 


(c)  If  applicant  complies  with 
parag^ph  (b)  of  this  section  Iwfon 
expiration  of  20  months  from  the 
priority  date  but  omits: 

(1)  A  translation  of  the  international 
application,  as  filed,  into  the  English 
language,  if  it  was  originally  fil^  in 
another  language  (35  U.S.C.  371(c)(2)); 
and/or 

(2)  The  oath  or  declaration  of  the 
inventor  (35  U.S.C  371(c)(4);  s  - 

§  1.497),  applicant  will  be  so  notified 
and  given  a  period  of  time  within  which 
to  file  the  translation  and/or  oath  or 
declaration  in  order  to  prevent 
abandonment  of  the  application.  The 
payment  of  the  processing  fee  set  forth 
in  §  1.492(f)  is  required  for  acceptance 
of  an  English  translation  later  than  the 
expiration  of  20  months  after  the 
priority  date.  The  payment  of  the 
surcharge  set  forth  in  §  1.492(e)  is 
required  for  acceptance  of  the  oath  or 
declaration  of  the  inventor  later  than  the 
expiration  of  20  months  after  the 
priority  date.  A  copy  of  the  notification 
mailed  to  applicant  should  accompany 
any  reply  thereto  submitted  to  the 
Office. 


f  1.510    Request  for  reaxaminatioa 


103.  Section  1.495  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  1.486    Entarlrig  the  national  ataga  in  Uw 
UnHad  Stalea  of  America  as  sn  Eleclsd 
Oltlos. 


(c)  If  applicant  complies  with 
paragraph  (b)  of  this  section  before 
expiration  of  30  months  from  the 
priority  date  but  omits: 

(1)  A  translation  of  the  international 
application,  as  filed,  into  the  Kngliah 
langiiage,  if  it  was  originally  fil^  in 
another  language  (35  U.S.C.  371(c)(2)); 
and/or 

(2)  The  oath  or  declaration  of  the 
invmtor  (35  U.S.C.  371(cM4);  see 

§  1.497),  applicant  will  be  so  notified 
and  given  a  period  of  time  within  which 
to  file  the  translation  and/or  oath  or 
declaration  in  order  to  prevent 
abandonment  of  the  application.  The 
payment  of  the  processing  fee  set  forth 
in^  1.492(f)  is  required  for  acceptance 
of  an  English  translation  later  than  the 
expiration  of  30  months  after  the 
priority  date.  The  payment  of  the 
surcharge  set  forth  in  §  1.492(e)  is 
required  for  acceptance  of  the  oath  or 
declaration  of  the  inventor  later  than  the 
expiration  of  30  months  after  the 
priority  date.  A  copy  of  the  notification 
mailed  to  applicant  should  accompany 
any  reply  thereto  submitted  to  the 
Office. 


(e)  A  request  filed  by  the  patent  owner 
may  include  a  proposed  amendment  in 
accordance  with  §  1.530(d]. 

•        •        •        •        • 

105.  Section  1.530  is  amended  by 
removing  paragraph  (e)  and  revising  the 
section  heading  and  paragraph  (d)  to 
read  as  follows: 

tJ09i    waienwint  amanonieni  oy  peivni 


104.  Section  1.510  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 


(d)  Amendments  in  reexamination 
proceedings.  Amendments  in 
reexamination  proceedings  are  made  by 
filing  a  paper,  in  compliance  with 
paragraph  (d)(5)  of  this  section, 
directing  that  specified  amendments  be 
made. 

(1)  Specification  other  than  the 
claims.  Amendments  to  the 
specification,  other  than  to  the  claims, 
may  only  be  made  as  follows: 

(i)  Amendments  must  be  made  by 
submission  of  the  entire  text  of  a  newly 
added  or  rewritten  paragraph(s)  with 
markings  purauant  to  paragraph 
(d)(lHiii)  of  this  section,  except  that  an 
entire  paragraph  may  be  deleted  by  a    * 
statement  deleting  the  paragraph 
without  presentation  of  the  text  of  the 
paragraph. 

(ii)  The  precise  point  in  the 
specification  must  be  indicated  where 
the  paragraph  to  be  amended  is  located. 

(hi)  Underlining  below  the  subject 
matter  added  to  the  patent  and  brackets 
around  the  subject  matter  deleted  from 
the  patent  are  to  be  used  to  mark  the 
amendments  being  made. 

(2)  Claims.  Amendments  to  the  claims 
may  only  be  made  as  follows: 

(i)(A)  The  amendment  must  be  made 
relative  to  the  patent  claims  in 
accordance  with  paragraph  (d)(8)  of  this 
section  and  must  include  the  entire  text 
of  each  claim  which  is  being  proposed 
to  be  amended  by  the  current 
amendment  and  each  proposed  new 
claim  being  added  by  the  current 
amendment  with  markings  pursuant  to 
paragraph  (d)(2)(i)(C)  of  this  section, 
except  that  a  patent  claim  or  previously 
proposed  new  claim  should  be 
cancelled  by  a  statement  cancelling  the 
patent  claim  or  proposed  new  claim 
without  presentation  of  the  text  of  the 
patent  claim  or  proposed  new  flaim 

(B)  Patent  claims  must  not  be 
renumbered  and  the  numbering  of  any 
new  claims  proposed  to  be  added  to  the 
patent  must  follow  the  number  of  the 
highest  numbered  patent  claim. 

(C)  Underlining  below  the  subject 
matter  added  to  the  patent  and  brackets 
around  the  subject  matter  deleted  fitim 
the  patent  are  to  be  used  to  mark  the 
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amendments  being  made.  If  a  claim  is 
amended  purauant  to  paragraph 
(d)(2)(i)(A)  of  this  section,  a 
parenthetical  expression  "amended," 
"twice  amended,"  etc.,  should  follow 
the  original  claim  niunber. 

(ii)  Each  amendment  submission  must 
set  forth  the  status  [i.e.,  pending  or 
cancelled)  as  of  the  date  of  the 
amendment,  of  all  patent  claims  and  of 
all  new  claims  currently  or  previously 
proposed. 

(iii)  Each  amendment,  when 
sidxnitted  for  the  first  time,  must  be 
accompanied  by  an  explanation  of  the 
support  in  the  disclosiue  of  the  patent 
for  the  amendment  along  vrith  any 
additional  comments  on  page(s) 
separate  from  the  page(s)  containing  the 
amendment. 

(3)  No  amendment  may  enlarge  the 
scope  of  the  claims  of  the  patent  or 
introduce  new  matter.  No  amendment 
may  be  proposed  for  entry  in  an  expired 
patent.  Moreover,  no  amendment  will 
be  incorporated  into  the  patent  by 
certificate  issued  after  the  expiration  of 
the  patent. 

(4  J  Although  the  Office  actions  will 
treat  proposed  amendments  as  though 
they  have  been  entered,  the  proposed 
amendments  will  not  be  effective  until 
the  reexamination  certificate  is  issued. 

(5)  The  form  of  amendments  other 
than  to  the  patent  drawings  must  be  in 
accordance  with  the  following 
requirements.  All  amendments  must  be 
in  the  Rngli«h  language  and  must  be 
legibly  written  eitiber  by  a  typewriter  or 
mechanical  printer  in  at  least  11  point 
type  in  permanent  dark  ink  or  its 
equivalent  in  portrait  orientation  on 
flexible,  strong,  smooth,  non-shiny, 
durable,  white  paper.  All  amendmmts 
must  he  presented  in  a  form  having 
sufficient  clarity  and  contrast  between 
the  paper  and  the  writing  thereon  to 
permit  the  direct  reproduction  of  readily 
legible  copies  in  any  number  by  use  of 
photographic,  electrostatic,  photo-oSset, 
and  microfilming  processes  and 
electronic  reproduction  by  use  of  digital 
ipinging  or  optical  character  recognition. 
If  the  amendments  are  not  of  the 
required  quality,  substitute  typewritten 
or  mechanically  printed  papera  of 
suitable  quality  will  be  required.  The 
papers,  including  the  drawings,  must 
have  each  page  plainly  written  on  only 
one  side  of  a  sheet  of  paper.  The  sheets 
of  paper  must  be  the  same  size  and 
either  21.0  cm.  by  29.7  cm.  (DIN  size 
A4)  or  21.6  cm.  by  27.9  cm.  (8V2  by  11 
inches).  Each  sheet  must  include  a  top 
margin  of  at  least  2J0  cm.  (V4  inch),  a  left 
side  margin  of  at  least  2.5  cm.  (1  inch), 
a  right  side  margin  of  at  least  2.0  cm.  (V4 
inch),  and  a  bottom  margin  of  at  least 
2.0  cm.  (V4  inch),  and  no  holes  should 


be  made  in  the  sheets  as  submitted.  The 
lines  must  be  donble  spaced,  or  one  and 
one-half  spaced.  The  pages  must  be 
numbered  consecutively,  starting  with 
1,  the  numbers  being  centrally  located, 
preferably  below  the  text,  or  above  the 
text 

(6)  Drawings,  (i)  The  original  patent 
drawing  sheets  may  not  be  altered.  Any 
proposed  change  to  the  patent  drawings 
miist  be  by  way  of  a  new  sheet  of 
drawings  with  the  amended  figures 
identi&sd  as  "amended"  and  with 
added  figures  identified  as  "new"  for 
each  sheet  change  submitted  in 
compliance  with  §  1.84. 

(ii)  Where  a  chaixge  to  the  drawings  is 
desired,  a  sketch  in  permanent  ink 
showing  proposed  changes  in  red,  to 
become  part  of  the  record,  must  be  filed 
for  approval  by  the  examiner  and 
should  be  in  a  separate  paper. 

(7)  The  disclosure  must  be  amended, 
when  required  by  the  Office,  to  correct 
inaccuracies  of  description  and 
definition  and  to  seciire  substantial 
correspondence  between  the  claims,  the 
remainder  of  the  specification,  and  the 
drawines. 

(8)  All  amendments  to  the  patent 
must  be  made  relative  to  the  patent 
specification,  including  the  claims,  and 
(bawings,  which  is  in  effect  as  of  the 
date  of  filing  of  the  request  for 
reexamination. 

106.  Section  1.550  is  amended  by 
revising  paragraphs  (a),  (b)  and  (e)  to 
read  as  follows: 

f1J60   Conduct  of  reexamlnalion 


requester  miist  be  served  on  the  other 
party  in  the  reexamination  proceeding 
in  the  manner  provided  by  §  1.248.  The 
document  must  reflect  service  or  the 
document  may  be  refused  consideration 
by  the  Office. 

(1)  The  active  participation  of  the 
reexamination  requester  ends  with  the 
reply  pursuant  to  §  1.535,  and  no  further 
submissions  on  behalf  of  the 
reexamination  requester  will  be 
acknowledged  or  considered.  Further, 
no  submissions  on  behalf  of  any  third 
parties  will  be  acknowledged  or 
considered  unless  such  submissions  are: 

(i)  In  accordance  wdth  $  1.510;  or 
(ii)  Entered  in  the  patent  file  prior  to 

the  date  of  the  order  to  reexamine 

punuant  to  §  1.525. 

(2)  Submissions  by  third  parties,  filed 
after  the  date  of  the  order  to  reexamine 
purauant  to  §  1.525,  must  meet  the 
requirements  of  and  will  be  treated  in 
accordance  with  §  1.501(a). 

107.  SectioD  1.770  is  revised  to  reed 
as  follows: 


(a)  All  reexamination  proceedings, 
including  any  appeals  to  the  Board  of 
Patent  Appeals  and  Interferences,  will 
be  conducted  with  special  dispatch 
within  the  Office.  After  issuance  of  the 
reexamination  order  and  expiration  of 
the  time  for  submitting  any  responses 
thereto,  the  examination  will  be 
conducted  in  accordance  with  §§1.104, 
1.110  through  1.113  and  1.116,  and  will 
result  in  the  issuance  of  a  reexamination 
certificate  under  §  1.570. 

(b)  The  patent  owner  will  be  given  at 
least  thirty  days  to  respond  to  any  Office 
actioiL  Such  response  may  include 
further  statements  in  response  to  any 
rejections  or  proposed  amendments  or 
new  claims  to  place  the  patent  in  a 
condition  where  all  claims,  if  amended 
as  proposed,  would  be  patentable. 

(e)  The  reexamination  requester  will 
be  sent  copies  of  Office  actions  issued 
during  the  reexamination  proceeding. 
After  filing  of  a  request  for 
reexamination  by  a  third  party 
requester,  any  document  filed  by  either 
the  patent  owner  or  the  third  party 


§1.770 

lor  axlenslon  of 

An  application  for  extension  of  patent 
term  may  be  expressly  withdrawn 
before  a  determination  is  made  pursuant 
to  §  1.750  by  filing  in  the  Office,  in 
duplicate,  a  written  declaration  of 
withdrawal  signed  by  the  owner  of 
record  of  the  patent  or  its  agent  An 
application  may  not  be  expressly 
withdrawn  after  the  date  permitted  for 
Yeply  to  the  final  determination  on  the 
application.  An  express  withdrawal 
punuant  to  this  section  is  efiiective 
when  acknowledged  in  writing  by  the 
Office.  The  filing  of  an  express 
withdrawal  pursuant  to  this  section  and 
its  acceptance  by  the  Office  does  not 
entide  applicant  to  a  refund  of  the  filing 
fee  (§  1.20(j))  or  any  portion  thereof. 

108.  Section  1.785  is  amended  by 
revising  paragraphed)  to  read  as 
follows: 


for 
or  of 


S  1.786 
of  term  of  the 
patents  for  the 
period  for  a  produoL 


(d)  An  application  for  extension  shall 
be  considered  complete  and  formal 
regardless  of  whether  it  contains  the 
identification  of  the  holder  of  the 
regulatory  approval  granted  with  respect 
to  the  regulatory  review  period.  When 
an  application  contains  such 
information,  or  is  amended  to  contain 
such  information,  it  will  be  considered 
in  determining  whether  an  application 
is  eligible  for  an  extension  under  this 
section.  A  request  may  be  made  of  any 
applicant  to  supply  such  information 
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within  a  non-extendable  period  of  not 
less  than  one  month  whenever  multiple 
applications  for  extension  of  more  than 
one  patent  are  received  and  rely  upon 
the  same  regulatory  review  period. 
Failiue  to  provide  such  information 
within  the  period  for  reply  set  shall  be 
regarded  as  conclusively  establishing 
that  the  applicant  is  not  the  holder  of 
the  regulatory  approval. 
•        •        •        •  '      • 

109.  Section  1.804  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f1.a04    Tim*  of  making  an  original  dapocit 

(b)  When  the  original  deposit  is  made 
after  the  effective  filing  date  of  an 
applicaGon  for  patent,  the  applicant 
must  promptly  submit  a  statement  from 
a  person  in  a  position  to  corroborate  the 
fiurt.  stating  that  the  biological  material 
which  is  deposited  is  a  biological 
material  specifically  identified  in  the 
application  as  filed. 

110.  Section  1.805  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

I1J0B    Raplaoamant  or  supplamant  of 


(c)  A  request  for  a  certificate  of 
correction  under  this  section  shall  not 
be  granted  unless  the  request  is  made 
promptly  after  the  replacement  or 
supplemental  deposit  has  been  made 
and  the  request: 

(1)  Includes  a  statement  of  the  reason 
for  making  the  replacement  or 
supplemental  def>osit: 

(2)  Includes  a  statement  from  a  person 
Jn  •  poaition  to  corroborate  the  fact,  and 
stating  that  the  replacement  or 
supplemental  deposit  is  of  a  biological 
material  which  is  identical  to  that 
originally  deposited: 

(3)  hicludes  a  showing  that  the  patent 
owner  acted  diligently — 

(i)  In  the  case  of  a  replacement 
deposit,  in  making  the  deposit  after 
receiving  notice  that  samples  could  no 
longer  be  furnished  bom  an  earlier 
deposit:  or 

(ii)  In  the  case  of  a  supplemental 
deposit,  in  making  the  deposit  after 
receiving  notice  that  the  earlier  deposit 
had  become  contaminated  or  had  lost  its 
capability  to  function  as  described  in 
the  specification; 

(4)  Includes  a  statement  that  the  term 
of  the  replacement  or  supplemental 
deposit  expires  no  earUer  than  the  term 
of  the  deposit  being  replaced  (w 
supplemented:  and 

(5)  Otherwise  establishes  compliance 
with  these  regulations. 


PARTS— ASSIGNIMENT,  RECOflOiNQ 
AND  RIGHTS  OF  ASSIGNEE 

111.  The  authority  citation  for  37  CFR 
part  3  continues  to  read  as  follows: 

Aalhority:  15  U.S.C.  1123;  35  U.S.C.  6. 

112.  Section  3.11  is  revised  to  read  as 
follows: 

f  3.11    Oocumanto  tMtiich  «*{il  be  recofttod. 

(a)  Assignments  of  applications. 
patents,  and  registrations,  accompanied 
by  completed  cover  sheets  as  specified 
in  §§3.28  and  3.31.  wUl  be  recorded  in 
the  Office.  Other  documents, 
accompanied  by  completed  cover  sheets 
as  specified  in  §§  3.28  and  3.31, 
affecting  title  to  applications,  patents,  or 
registrations,  will  be  recorded  as 
provided  in  this  part  or  at  the  discretion 
of  the  Commissioner. 

(b)  Executive  Order  9424  of  February 
18. 1944  (9  FR  1959.  3  CFR  1943-1948 
Comp..  p.  303)  requires  the  several 
departments  and  other  executive 
agencies  of  the  Government,  including 
Government-owned  or  Government- 
controlled  corporations,  to  forward 
promptly  to  the  Commissioner  of 
Patents  and  Trademarks  for  recording 
all  licenses,  assignments,  or  other 
interests  of  the  Government  in  or  under 
patents  or  patent  applications. 
Assignments  and  other  documents 
affecting  title  to  paten  is  or  patent 
applications  and  docuuients  not 
affecting  title  to  patents  or  patent 
applications  required  by  Executive 
Order  9424  to  be  filed  will  be  recorded 
as  provided  in  this  part. 

113.  Section  3.21  is  revised  to  read  as 
follows: 

13.21    Identification  of  patent*  and  patent 
appNcadona. 

An  assignment  relating  to  a  patent 
must  identify  the  patent  by  the  patent 
number.  An  assignment  relating  to  a 
national  patent  application  must 
identify  the  national  patent  application 
by  the  application  number  {consisting  of 
the  series  code  and  the  serial  number, 
e.g..  07/123,456).  An  assignment 
relating  to  an  international  patent 
application  which  designates  the  United 
States  of  America  must  identify  the 
international  application  by  the 
international  application  number  (e  g , 
PCT/US90/01234).  If  an  assignment  of  a 
patent  application  filed  under  §  1.53(b) 
is  executed  concurrenUy  with,  or 
subsequent  to,  the  execution  of  the 
patent  application,  but  before  the  patent 
apphcation  is  filed,  it  must  identify  the 
patent  application  by  its  date  of 
wcecution.  name  of  each  inventor,  and 
UUe  of  the  invention  so  that  there  can 
be  no  mistake  as  to  the  patent 
application  intended.  If  an  assignment 
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of  a  provisional  application  under 
§  1.53(c)  is  executed  before  the 
provisional  application  is  filed,  it  must 
identify  the  provisional  application  by 
name  of  each  inventor  and  title  of  the 
invention  so  that  there  can  be  no 
mistake  as  to  the  provisional  application 
intended. 

114.  Section  3.26  is  revised  to  read  as 
follows: 

f3^6    EngHati  language  requlrenwnt 

The  Office  will  accept  and  record 
non-English  language  documents  only  if 
accompanied  by  an  English  translation 
signed  by  the  individual  making  the 
translation. 

115.  Section  3.27  is  revised  to  read  as 
follows: 

f3.Z7    Mailing  addresa  for  submitting 
documant*  to  b*  r*oord*d 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  dociunents  and  cover 
sheets  to  be  recorded  should  be 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks.  Box 
Assignment.  Washington.  DC.  20231. 
unless  they  are  filed  together  with  new 
applications  or  with  a  petition  under 
§  3.81(b). 

(b)  A  document  required  by  Executive 
Order  9424  to  be  filed  which  does  not 
affect  tide  and  is  so  identified  in  the 
cover  sheet  (see  §  3.31(c)(2))  must  be 
addressed  and  mailed  to  the 
Commissioner  of  Patents  and 
Trademarks.  Box  Government  Interest. 
Washington.  D.C.  20231. 

116.  Section  3.31  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

f3.31    Covw  •h**i  contMit 
•        •        •        •        » 

(c)  Each  patent  cover  sheet  required 
by  §  3.28  seeking  to  record  a 
governmental  interest  as  provided  bv 
§3. 11(b)  must: 

(1)  Indicate  that  the  document  is  to  be 
recorded  on  the  Governmental  Register, 
and,  if  applicable,  that  the  document  is 
to  be  recorded  on  the  Secret  Register 
(see  §  3.58);  and 

(2)  Indicate,  if  applicable,  that  the 
document  to  be  recorded  is  not  a 
document  affecting  tide  (see  §3.4 1(b)). 

117.  Section  3.41  is  revised  to  read  as 
follows: 


13.41    Recording  (•**. 

(a)  All  requests  to  record  documents 
must  be  accompanied  by  the 
appropriate  fee.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  fee  is 
required  for  each  application,  patent 
and  registration  against  which  the 
document  is  recorded  as  identified  in 
the  cover  sheet  The  recording  fee  is  set 
in  §  1.21(h)  of  this  chapter  for  patents 


and  in  §  2.6(q)  of  this  chapter  for 
trademarks. 

(b)  No  fee  is  required  for  each  patent 
application  and  patent  against  which  a 
document  required  by  Executive  Order 
9424  is  to  be  filed  if: 

(1)  The  doomient  does  not  affect  title 
and  is  so  identified  in  the  cover  sheet 
(see  §  3.31(c)(2)):  and 

(2)  The  docimient  and  cover  sheet  are 
mailed  to  the  Office  in  compliance  with 
§  3.27(b). 

118.  Section  3.51  is  revised  to  read  as 
follows: 

{351    Recording  dale. 

The  date  of  recording  of  a  document 
is  the  date  the  docimient  meeting  the 
requirements  for  recording  set  fiorth  in 
this  part  is  filed  in  the  Office.  A 
document  which  does  not  comply  with 
the  identification  requirements  of  §  3.21 
will  not  be  recorded.  Documents  not 
meeting  the  other  requirements  for 
recording,  for  example,  a  doctunent 
submitted  without  a  completed  cover 
sheet  or  without  the  required  fee,  will 
be  returned  for  correction  to  the  sender 
where  a  correspondence  address  is 
available.  The  returned  papers,  stamped 
with  the  origiaal  date  of  receipt  by  the 
Office,  will  be  accompanied  by  a  letter 
which  will  indicate  that  if  the  returned 
papers  are  corrected  and  resubmitted  to 
the  Office  within  the  time  specified  in 
the  letter,  the  Office  will  consider  tha 
original  date  of  filing  of  the  papers  as 
the  date  of  recording  of  the  document 
The  procedure  set  forth  in  §1.8  or  §1.10 
of  this  chapter  may  be  \ised  for 
resubmissions  of  returned  papers  to 
have  the  benefit  of  the  date  of  deposit 
in  the  United  States  Postal  Service.  If 
the  returned  papers  are  not  corrected 
and  resubmitted  within  the  specified 
period,  the  date  of  filing  of  the  corrected 
papers  will  be  considered  to  be  the  date 
of  recording  of  the  dociunent.  The 
specified  period  to  resubmit  the 
returned  papers  will  not  be  extended. 

119.  Section  3.58  is  added  to  read  as 
follows: 


interests  required  to  be  recorded  by 
Executive  Order  9424.  Any  instrument 
to  be  recorded  will  be  placed  on  this 
Secret  Register  at  the  request  of  the 
department  or  agency  submitting  the 
same.  No  information  will  be  given 
concerning  any  instrument  in  such 
record  m  register,  and  no  examination 
or  inspection  thereof  or  of  the  index- 
thereto  will  be  permitted,  except  on  the 
written  authority  of  the  head  of  the 
department  or  agency  which  submitted 
the  instrument  and  requested  secrecy, 
and  die  approval  of  such  authority  b^ 
the  Commissioner  of  Patents  and 
Trademarks.  No  instrument  or  record 
other  than  the  one  specified  may  be 
examined,  and  the  examination  must 
take  place  in  the  presence  of  a 
designated  official  of  the  Patent  and 
Trademark  Office.  When  the  departmeot 
or  agency  whidi  submitted  an 
instrument  no  longer  requires  secrecy 
vrith  respect  to  that  instrument,  it  must 
be  recorded  anew  in  the  Depaitcoental 
Register. 

f3L«t    [Awaadsdt 

120.  The  undesignated  center  heading 
in  Part  3 — Assignment,  Recording  and 
Rights  of  Assignee,  following  §  3,61  is 
revised  to  read  as  follows: 

Actim  Taken  by  Assigiiaa 

121.  Section  3.73  is  amended  by 
revising  its  heading  and  paragraph  (b)  to 
read  as  follows: 


|3w73    EstsWIsMng  rlgfH  of 


{3.58    Qovsmmantal  i 

(a)  The  Office  will  maintain  a 
Departmental  Register  to  record 
governmental  interests  reqiiired  to  be 
recorded  by  Executive  Order  9424.  This 
Departmental  Register  will  not  be  open 
to  public  inspection  but  will  be 
available  for  examination  and 
inspection  by  duly  authorized 
representatives  of  the  Government. 
Governmental  interests  recorded  on  the 
Departmental  Register  will  be  available 
for  public  inspection  as  provided  in 
§1.12. 

(b)  The  Office  will  maintain  a  Secret 
Register  to  record  govemm«ital 


(b)  When  an  assignee  seeks  to  take 
action  in  a  matter  before  the  Office  vrith 
respect  to  a  patent  application, 
trademark  application,  patent, 
registration,  or  reexamination 
proceeding,  the  assignee  most  establish 
its  ownership  of  the  property  to  the 
satisfaction  of  the  Commissioner. 
Ownership  is  established  by  submitting 
to  the  Ctffice.  in  the  Office  file  related  to 
the  matter  in  which  action  is  sought  to 
be  taken,  documentary  evidence  of  a 
chain  of  tide  from  the  original  owner  to 
the  assignee  (e.g.,  copy  of  an  executed 
assignment  submitted  for  recording)  or 
by  specifying  [e.g.,  reel  and  frame 
nimiber)  where  such  evidence  is 
recorded  in  the  Office.  The  submission 
establishing  ownership  must  be  signed 
by  a  party  authorized  to  act  on  behalf  of 
the  assignee.  Documents  submitted  to 
establish  ownership  may  be  required  to 
be  recorded  as  a  condition  to  permitting 
the  assignee  to  take  action  in  a  matter 
pending  before  the  Office. 


PART  S-SECRECY  OF  CERTAIN 
INVENTIONS  AND  UCENSES  TO 
EXPORT  AND  RLE  APPUCATK>NS  IN 
FOREIGN  COUNTRIES 

122.  The  authority  citation  for  37  CFR 
Part  5  continues  to  read  as  follows: 

AndiOTitjr:  35  U.S.C  6.  41,  181-188,  as 

amended  by  the  Patent  Law  Foreign  Filing 
Amendments  Act,.of  1988,  Pub.  L  100-418, 
102  SUt  1567;  the  Arms  Export  Control  Act' 
as  amended.  22  U.S.C.  2751  et  seq.;  the 
Atomic  Enaigy  Act  of  1954,  as  amended,  42 
U.S.C.  2011  et  teq.;  and  the  Nuclear  Noo- 
Prolifantian  Act  of  1978.  22  U.S.C.  3201  et 
geq.;  and  the  delegations  in  the  rqgulations 
under  these  Acts  to  the  rAmmissinnwr  (15 
CFR  370.10(j).  22  CFR  125.04,  and  10  CFR 
810.7). 

123.  Section  5.1  is  revised  to  read  as 
follows: 

ftS.1    Coa*apond*no*. 

All  correspondence  in  connection 
with  this  part,  including  petitions,  must 
be  addressed  to  "Assistant 
Commissioner  for  Patents  (Attention 
Licensing  and  Review),  Washington,  DC 
20231." 

124.  Section  5^  is  amended  by 
removing  paragraphs  (c)  and  (d)  and 
revising  paragnpn  (b)  to  read  as  follows: 


(b)  Any  request  for  compensation  as 
provided  in  35  U.S.C  183  must  not  be 
made  lo  the  Patent  and  Trademaark 
Office,  but  direcdy  to  the  department  or 
agency  which  caused  the  secrecy  order 
to  be  issued. 

125.  Section  5.3  is  ammded  by 
revising  paragraph  (c)  to  read  as  follows: 

fS^    ProaacuttonofappUcsMoo 
wlUitioidlng 


(c)  When  the  national  application  is 
found  to  be  in  condition  for  allowance 
except  for  the  secrecy  order  the 
applicant  and  the  agency  which  caused 
the  secrecy  order  to  be  issued  %vill  be 
notified,  "^is  notice  (whi(±  is  not  a 
notice  of  allowance  imder  §  1 .3 1 1  of  thto 
chapter)  does  not  require  reply  by  the 
applicant  and  places  the  national 
ap|dication  in  a  condition  of  suspension 
imtil  the  secrecy  order  is  removwL 
When  the  secrecy  order  is  removed  the 
Patent  and  Trademark  Office  will  issue 
a  notice  of  allowance  under  §  1.311  of 
this  chapter,  or  take  such  other  action  as 
may  then  be  warranted. 
•        •        •        •        • 

126.  Section  5.4  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 
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fS.4    PMMon  for  rMctesion  of 


(a)  A  petition  for  rescission  or 
removal  of  a  secrecy  order  may  be  filed 
by,  or  on  behalf  of,  any  principal 
afilacted  thereby.  Such  petition  may  be- 
in  letter  form,  and  it  must  be  in 
duplicate. 

(d)  Appeal  to  the  Secretary  of 
Commerce,  as  provided  by  35  U.S.C. 
181,  from  a  secrecy  order  cannot  be 
taken  until  after  a  petition  for  rescission 
of  the  secrecy  order  has  been  made  and 
denied.  Appeal  must  be  taken  within 
sixty  days  from  the  date  of  the  denial, 
and  the  party  appealing,  as  well  as  the 
department  or  agency  which  caused  the 
order  to  be  issued,  will  be  notified  of  the 
time  and  place  of  hearing. 

127.  Section  5.5  is  amended  by 
revising  paragraphs  (b)  and  (e)  to  read 
as  foUo%v8: 


a9>S    Pefmll  to 


omwdWcetloo  d 


0>)  Petitions  for  a  permit  or 
modification  must  fully  recite  the 
reason  or  purpose  for  the  proposed 
disclosure.  Where  any  proposed 
disclosee  is  known  to  be  cleared  by  a 
defense  agency  to  receive  classified 
information,  adequate  explanation  of 
such  clearance  should  be  made  in  the 
petition  including  the  name  of  the 
agency  or  department  granting  the 
clearance  and  the  date  and  degree 
thereof.  The  petition  must  be  filed  in 
duplicate. 

(e)  OrganiTations  requiring  consent 
for  disclosure  of  applications  under 
secraqr  order  to  persons  or 
organizations  in  connection  with 
repeated  routine  operation  may  petition 
for  such  consent  in  the  form  of  a  general 
permit  To  be  successful  such  petitions 
must  ordinarily  recite  the  security 
clearance  status  of  the  disclosees  as 
sufficient  for  the  highest  classification 
of  material  that  may  be  involved. 

fS.6    (Removed  and  reaervad] 

128.  Section  5.6  is  removed  tad 
reserved. 

iS.7    [Removed and  raaervatq 

129.  Section  5.7  is  removed  and 
reserved. 

fSJ    (Removed and raaarvad] 

130.  Section  5.8  is  removed  and 
reserved. 

131.  Section  5.11  is  amended  by 
revising  paragraphs  (b).  (c)  and  (eM3)  to 
read  as  follows: 


f5.11    Uoanaa  tor  filing  In  a  foreign 
country  an  application  on  an  invention 
made  in  itte  CMitad  States  or  tor 
tranamltting  bHamaaonal  appncaUon. 

•        •        •        •        • 

(b)  The  license  from  the 
Commissioner  of  Patents  and 
Trademarks  referred  to  in  paragraph  (a) 
would  also  authorize  the  export  of 
technical  data  abroad  for  purposes 
relating  to  the  preparation,  filing  or 
possible  filing  and  prosecution  of  a 
foreign  patent  application  without 
separately  complying  with  the 
regulations  contained  In  22  CFR  parts 
121  through  130  CIntemational  Traffic  in 
Anns  Regulations  of  the  Department  of 
State),  15  CFR  part  779  (Regulations  of 
the  Office  of  Export  Administration. 
International  Trade  Administration, 
Department  of  Commerce)  and  10  C^ 
part  810  (Foreign  Atomic  Energy 
Proarams  of  the  Department  of  Energy), 
(c)  Where  technical  data  in  the  form 
of  a  patent  application,  or  in  any  form, 
is  being  exported  for  purposes  related  to 
the  preparation,  filing  or  possible  filing 
and  prosecution  of  a  foreign  patent 
application,  without  the  license  fitjm 
the  Commissioner  of  Patents  and 
Trademarks  referred  to  in  paragraphs  (a) 
or  (b)  of  this  section,  or  on  an  invention 
not  made  in  the  United  States,  the 
export  regulations  contained  in  22  CFR 
parts  120  through  130  (International 
Traffic  in  Arms  Regulations  of  the 
Department  of  State).  15  CFR  parts  768- 
799  (Export  Administration  Regulations 
of  the  Department  of  Commerce)  and  10 
CFR  part  810  (Assistance  to  Foreign 
Atomic  Energy  Activities  Regulations  of 
the  Department  of  Energy)  must  be 
complied  with  unless  a  license  is  not 
required  because  a  United  States 
application  was  on  file  at  the  time  of 
export  for  at  least  six  months  without  a 
secrecy  order  under  §  5.2  being  placed 
thereon.  The  term  "exported"  means 
export  as  it  is  defined  in  22  CFR  part 
120,  15  CFR  part  779  and  activities 
covered  by  ip  CFR  part  810. 
•        • .      •        •        • 
(e)  •  *  * 

(3)  For  subsequent  modifications, 
amendments  and  supplements 
containing  additional  subject  matter  to. 
or  divisions  of,  a  foreign  patent 
application  if: 

(i)  A  license  is  not,  or  was  not. 
required  imder  paragraph  (e)(2)  of  this 
section  for  the  foreign  patent 
application; 

lii)  The  corresponding  United  States 
application  was  not  required  to  be  made 
available  for  inspection  under  35  U.S.C 
181;  and 

(iii)  Such  modffications,  amendments, 
and  supplements  do  not,  or  did  not, 
change  the  general  nature  of  the 


invention  in  a  manner  which  would 
require  any  corresponding  United  States 
application  to  be  or  have  been  available 
for  inspection  under  35  U.S.C.  181, 

132.  Section  5.12  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

15.12    f>etltlon  for  Hoanaa. 

(fa)  Petitions  for  license  should  be 
presented  in  letter  form,  and  must 
include  the  petitioner's  address  and  full 
instructions  for  delivery  of  the 
requested  license  when  it  is  to  be 
delivered  to  other  than  the  petitioner.  If 
expedited  handling  of  the  petition 
under  this  paragraph  is  sought,  the 
petition  must  abo  include  the  fee  set 
forth  in  S  1.1 7(hl. 

133.  Section  5.13  is  revised  to  read  as 
follows: 


fS.13    PeWion  for  Hoanaa;  no 
corraaponding  application. 

If  no  corresponding  national  or 
international  application  has  been  filed 
in  the  United  States,  the  petition  for 
license  under  §  5 . 1 2(b)  must  also  be 
accompanied  by  a  le^ble  copy  of  the 
material  upon  which  a  license  is 
desired.  This  copy  wili  be  retained  as  a 
measure  of  the  license  granted. 

134.  Section  5.14  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

fS.14    Petition  for  licenae;  corraaponding 
U.S.  application. 

(a)  When  there  is  a  corresponding 
United  States  application  on  file,  a 
petition  for  license  under  §  5.12(b)  must 
also  identify  this  application  by 
application  number,  filing  date, 
inventor,  and  tide,  but  a  copy  of  the 
material  upon  which  the  license  is 
desired  is  not  required.  The  subject 
matter  licensed  will  be  measured  by  the 
disclosure  of  the  United  States 
application. 
•       •       ^v .  ■•",     • 

135.  Section  5.15  is  amended  by 
revising  paragraphs  (a),  (b),  (c)  and  (e)' 
to  read  as  follows: 

fS.15    Scope  of  lieanae. 

(a)  Applications  or  other  materials 
reviewed  pursuant  to  §§5.12  through 
5.14.  which  were  not  required  to  be 
made  available  for  inspection  by 
defense  agencies  under  35  U.S.C.  181, 
will  be  eligible  for  a  license  of  the  scope 
provided  in  this  paragraph.  This  license 
permits  subsequent  modifications, 
amendments,  and  supplements 
containing  additional  subject  matter  to, 
or  divisions  of,  a  foreign  patent 
application,  if  such  changes  to  the 
application  do  not  alter  the  general 
nature  of  the  invention  in  a  aoanner 


which  would  require  the  United  States 
application  to  have  been  made  available 
fbr  inspection  under  35  U.S.C.  181. 
Grant  of  this  license  authorizing  the 
export  and  filing  of  an  application  in  a 
foreign  country  or  the  transmitting  of  an 
international  application  to  any  foreign 
patent  agency  or  international  patent 
agency  when  the  subject  matter  of  the 
foreign  or  international  application 
corresponds  to  that  of  the  domestic 
application.  This  license  includes 
authority: 

(1)  To  export  and  file  all  duplicate 
and  formal  application  papers  in  foreign 
countries  or  with  intematien^  agencies; 

(2)  To  make  amendments, 
modifications,  and  supplements, 
including  divisions,  changes  or 
supporting  matter  consisting  of  the 
illustration,  exemplification, 
comparison,  or  explanation  of  subject 
matter  disclosed  in  the  application;  and 

(3)  To  take  any  action  in  the 
prosecution  of  the  foreign  or 
international  ^plication  provided  that 
the  adding  of  subject  matter  or  taking  of 
any  action  imder  paragraphs  (a)(1)  or  (2) 
of  this  section  does  not  change  the 
general  nature  of  the  invention 
disclosed  in  the  application  in  a  manner 
which  wouM  require  such  application 
to  have  been  made  available  for 
inspection  under  35  U.S.C.  181  by 
inr>"ding  technical  data  pertaining  to: 

(i)  Defense  services  or  articles 
dmignated  in  the  United  States 
Munitions  List  applicable  at  the  time  of 
foreign  filing  the  onHcensed 
exportation  of  which  is  prohibited' 
pursuant  to  the  Arms  Export  Control 
Act,  as  amended,  and  22  CFR  parts  121 
through  130;  or 

(ii)  Restricted  Data,  sensitive  nuclear 
technology  or  technology  useful  in  the 
production  or  utilization  of  special 
luiclaar  material  or  atomic  eneigyi 
disseminatimi  of  which  is  subject  to 
restrictions  of  the  Atomic  Ensrgy  Act  of 
1954,  as  amended,  and  the  Nuclear  Nod- 
Proliferation  Act  of  1978,  as 
implemented  by  the  regulations  for 
Unclassified  Activities  in  Foreign 
Atomic  Energy  Progrann,  10  CFR  part 
810,  in  e£fect  at  the  time  of  foreign 

filing- 

(b)  Applications-ort)ther  materials 
which  were  required  to  be  made 
available  for  inspection  under  35  U.SXI 
181  will  be  eligible  for  a  license  of  the 
scope  provided  in  this  paragr^h.  Giant 
of  this  license  authorizes  the  export  and 
filing  of  an  application  in  a  foreign 
country  or  the  transmitting  of  an 
international  application  to  any  foreign 
patent  agency  or  international  patoit 
agency.  Further,  this  license  includes 


authority  to  export  and  file  all  duplicate 
and  formal  papers  in  foreign  coiui tries 
or  with  foreign  and  international  patent 
agencies  and  to  make  amendments, 
modifications,  and  supplements  to,  file 
divisions  of,  and  take  any  action  in  the 
prosecution  of  the  foreign  or 
international  application,  provided 
subject  matter  additional  to  that  covered 
by  \he  license  is  not  involved. 

(c)  A  license  granted  under  §  5.12(b) 
purauant  to  §  5.13  or  §  5.14  shall  have 
the  scope  indicated  in  paragraph  (a)  of 
this  section,  if  it  is  so  specified  in  the 
-license.  A  petition,  accompanied  by  the 
required  fee  (§  1.17(h)),  may  also  be 
filed  to  change  a  license  having  the 
scope  indicated  in  paragraph  (b)  of  this 
section  to  a  license  having  the  scope 
indicated  in  paragraph  (a)  of  this 
section.  No  such  p>etition  will  be  granted 
if  the  copy  of  the  material  filed  pursuant 
to  $  5.13  or  any  corresponding  United 
States  application  was  required  to  be 
made  av^laUe  for  inspection  imder  35 
U.S.C  181.  The  change  in  the  scope  of 
a  license  will  be  effective  as  of  the  date 
of  the  grant  of  the  petition. 

(e)  Any  paper  filed  abroad  or 
transmitted  to  an  international  patent 
agency  following  the  filing  of  a  foreign 
or  international  application  which 
changes  the  general  nature  of  the  sul^ect 
matter  disclosed  at  the  time  of  filing  in 
a  manner  which  wonld  require  such 
application  to  have  been  made  available 
for  inspection  under  35  U.S.C.  181  or 
which  involves  the  disclosure  of  subject 
matter  listed  in  paragraphs  (a)(3)(i)  or 
(ii)  of  this  section  must  be  separately 
licensed  in  the  same  maim»  as  a  foreign 
or  international  application.  Further,  if 
no  license  has  been  granted  under . 
§  S.  12(a)  on  filing  the  corresponding 
United  States  application,  any  paper 
filed  abroad  or  vvith  an  international 
patent  agency  w^ch  involves  the 
disclosure  of  additional  sirtiject  matter 
must  be  licensed  in  the  same  manner  as 
a  foreign  or  intematicHiai  application. 


Regulations  of  the  Department  of  State 
(22  CFR  parts  120  through  130);  the 
articles  designated  as  arms, 
ammunitions,  and  implements  of  war 
are  enumerated  in  the  U.S.  Munitions 
List  (22  CFR  part  121).  However,  if  a 
patent  applicant  complies  with 
regulations  issued  by  the  Commissioner 
of  Patents  and  Trademarks  under  35 
U.S.C.  184,  no  separate  approval  from    ' 
the  Department  of  State  is  required 
unless  the  applicant  seeks  to  export 
technical  date  exceeding  that  used  to 
support  a  patent  application  in  a  foreign 
country,  litis  exemption  bom 
Department  of  Stete  regulations  is 
applicable  regardless  of  whether  a 
license  from  the  Commissioner  is 
required  by  the  provisions  of  S$  5.11 
and  5.12  (22  CFR  pert  125). 

(b)  When  a  patent  application 
containing  subject  matter  on  the 
Munitions  List  (22  CFR  part  121)  is 
subject  to  a  secrecy  order  under  §  5.2 
and  a  petition  is  made  under  §  5.5  for 
a  modification  of  the  secrecy  order  to 
permit  filing  abroad,  a  separate  request 
to  the  Department  of  State  for  autlxkrity 
to  export  classified  information  is  not 
required  (22  CFR  part  125). 

139.  Section  5.19  is  revised  to  read  as 
follows: 


f9.16 

136.  Section  5.16  is  removed  and 
reserved. 

|$.t7   tnameoadandraaarvadl 

137.  Section  5.17  is  removed  and 
reserved. 

138.  Secticm  5.18  is  revised  to  read  as 
follows: 


f5u1»    e^ertod 

(a)  Under  regulations  (15  CFR 
770.10(j))  esteblished  by  the  Department 
of  Commerce,  a  license  is  not  required 
in  any  case  to  file  a  pat«it  application 
or  part  thereof  in  a  foreign  country  if  the 
foreign  filing  is  in  accordance  widi  the 
regulations  (§§5.11  through  5.25)  of  the 
Patent  and  Trademark  Office. 

(b)  An  export  ticense  is  not  rebuked 
for  date  contained  in  a  patent 
application  prepared  wholly  from 
frimign-origtn  technical  date  where  such 
application  is  being  sent  to  the  foreign 
inventor  to  be  executed  and  letumed  to 
the  United  Stetes  for  subsequent  filing 
in  the  U.S.  Patent  and  Trademarii  Office 
(15  CFR  779AJ(e)). 

140.  Section  5.20  is  revised  to  read  as 
follows: 


.f5.ao    Expor»o>tachnicai  data  latsllng  to 


f5.1S 

o(i 


anMnuolUon,  and  tonptamants 


(a)  The  exportation  of  technical  date 
relating  to  arms,  ammunition,  and 
implements  of  war  generally  is  sulqect 
to  the  International  Traffic  in  Arms 


Under  regulations  (10  CFR  810.7) 
established  by  the  United  States 
Department  of  Energy,'  an  application 
filed  in  accordance  with  the  regulations 
(§§5.11  through  5.25)  of  the  Patent  and 
Trademark  Office  and  aligibie  for 
foreign  filing  under  35  U.S.C.  184.  is 
considered  to  be  information  available 
to  the  public  in  published  form  and  a 
generally  authorized  activity  bn  the 
purposes  of  the  Departmrat  of  Energy 
regulations. 
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fS^    [Anwndsd) 

141.  Section  5.25  is  amended  by 
removing  paragraph  (c). 

fS^    (nwnovad and  raaarvMl] 

142.  Section  5.31  is  removed  and 
reserved. 

§&32    [Ramoved  and  reaerved] 

143.  Section  5.32  is  removed  and 
reserved. 


SSlSS 

144.  Section  5.33  is  removed  and 
reserved. 

PART  7— AEdSTER  OF 
GOVERNMefT  INTERESTS  IN 
PATENTS  [REMOVED  AND 
RESERVED] 

145.  Part  7  is  removed  and  reserved. 

PART  10— REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

146.  The  authority  citation  for  37  CFR 
part  10  continues  to  read  as  followrs: 

Aothorily:  5  U.&C  500, 15  U.S.C  1123;  35 
U.S.C  6,  31.  32,  41. 

147.  Section  10.18  is  revised  to  read 
as  follows: 

IMilt   StgnturaandcfUncalator 
eomapendanc*  Wad  in  ttM  fMant  atd 
TradMaarkOmoe. 

(a)  For  all  dooiments' filed  in  the 
Office  in  patent,  trademark,  and  other 
non-patent  matters,  except  for 
correspondence  that  is  required  to  be 
signed  by  the  applicant  or  party,  each 
piece  of  correspondence  filed  by  a 
practitioner  in  the  Patent  and 
Trademark  Office  must  bear  a  signature, 
personally  signed  by  such  practitioner, 
in  compliance  with  §  1.4(d)(1)  of  this 
chapter. 

(b)  By  presenting  to  the  Office 
(whether  by  signing,  filing,  submitting, 
or  later  advocating)  any  paper,  the  party 


presenting  such  paper,  whether  a 
practitioner  or  non-practitioner,  is 
certifying  that — 

(1)  All  statements  made  therein  of  the 
party's  own  knowledge  are  true,  all 
statements  made  therein  on  information 
and  belief  are  believed  to  be  true,  and 
all  statements  made  therein  are  made 
with  the  knowledge  that  whoever,  in 
any  matter  within  the  jurisdiction  of  the 
Patent  and  Trademark  Office,  knowingly 
and  willfully  falsifies,  conceals,  or 
covers  up  by  any  trick,  scheme,  or 
device  a  material  fact,  or  makes  any 
false,  fictitious  or  fiaudulent  statements 
or  representations,  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  any  false,  fictitious  or 
fraudulent  statement  or  entry,  shall  be 
subject  to  the  penalties  set  forth  under 
18  U.S.C.  1001,  and  that  violations  of 
this  paragraph  may  jeopardize  the 
validity  of  the  application  or  docimient, 
or  the  validity  or  enforceability  of  any 
patent,  trademark  registration,  or 
certificate  resulting  therefitjm;  and 

(2)  To  the  best  of  the  party's 
knowledge,  information  and  belief, 
formed  after  an  inquiry  reasonable 
under  the  circumstances,  that — 

(i)  The  paper  is  not  being  presented 
for  any  improper  purpose,  such  as  to 
harass  someone  or  to  cause  unnecessary 
delay  or  needless  increase  in  the  cost  of 
prosecution  before  the  Office; 

(ii)  The  claims  and  other  legal 
contentions  therein  are  warranted  by 
existing  law  ofby  a  nonfrivolous 
argument  for  the  extension, 
modification,  or  reversal  of  existing  law 
or  the  establishment  of  new  low; 

(iii)  The  allegations  and  other  fiactual 
contentions  have  evidentiary  support  or, 
if  specifically  so  identified,  are  likely  to 
have  evidoitiary  support  after  a 
reasonable  oppmtunity  for  further 
investigation  or  discovery,  and 

(iv)  Tlie  denials  of  factual  contentions 
are  warranted  on  the  evidence,  or  if 


specifically  so  identified,  are  reasonably 
based  on  a  lack  of  information  or  belief. 

(c)  Violations  of  paragraph  (bMl)  of 
this  section  by  a  practitioner  or  non- 
practitioner  may  jeopardize  the  validity 
of  the  application  or  document,  or  the 
validity  or  enforceability  of  any  patent, 
trademark  registration,  or  certificate 
resulting  therefrom.  Violations  of  any  of 
paragraphs  (b)(2)  (i)  through  (iv)  of  this 
section  are,  after  notice  and  reasonable 
opportunity  to  respond,  subject  to  such 
sanctions  as  deemed  appropriate  by  the 
Commissioner,  or  the  Commissioner's 
designee,  which  may  include,  but  are 
not  limited  to,  any  combination  of— 

(1)  Holding  certain  bets  to  have  been 
established; 

(2)  Returning  papers; 

(3)  Precluding  a  party  from  filing  a 
paper,  or  presenting  or  contesting  an 
issue; 

(4)  Imposing  a  monetary  sanction; 

(5)  Requiring  a  terminal  disclaimer  for 
the  period  of  the  delay;  or 

(6)  Terminating  the  proceedings  in  the 
Patent  and  Trademark  Office. 

(d)  Any  practitioner  violating  the 
provisions  of  this  section  may  also  be 
subject  to  disciplinary  action.  See 
§  10.23(c)(15). 

148.  Section  10.23  is  amended  l^ 
revising  paragraph  (c)(15)  to  read  as 
follows: 


f10L23 


«c)'  •  • 

(15)  Signing  a  paper  filed  in  the  Office 
in  violation  of  the  provisions  of  §  10.18 
or  making  a  scandalous  or  indecent 
statemem  in  a  paper  filed  in  the  Office. 

Dated:  Septambw  26, 1997. 
BnM»A.Ufaim. 

Assistant  SecnUay  of  Cmnmerceahd 
Commissioner  of  Patents  and  Trademarks. 
(FR  Doc.  97-26339  FUed  10-9-97;  8:45  ami 
aauNQ  cooc  3Ma-t«^ 
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DEPARTMENT  OF  EDUCATION 

ICFOA  No.:  SOOSV.  84.306V,  84.30f7V, 
SOOeV,  and  84.3eOV] 

Visiting  Scholars  Feiiowship  Program 
at  th«  U.S.  Department  of  Education, 
Office  of  Educational  Research  and 
Improvement  (OERO;  Combined  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1998 

Purpose  of  Program:  The  OERI 
^^iting  Scholars  Fellowship  Program 
allows  individuals  engaged  in 
educational^ research  to  work  at  one  of 
the  following  OERI  national  research 
institutes  in  Washington,  DC  for  up  to 
18  months: 

1.  National  Institute  on  Student 
Achievement,  Curriculum,  and 
Assessment  (CFDA  No.  84.305V). 

2.  National  Institute  on  the  Education 
of  At-Risk  Students  (CFDA  No.  84. 
306V). 
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3.  National  Institute  on  Early 
Childhood  Development  and  Education 
(CFDA  No.  84.  307V) 

4.  National  Institute  on  Educational 
Governance,  Finance,  Policy-Mddng, 
and  Management  (CFDA  No.  84.308V). 

5.  National  Institute  on  Postsecondary 
Education,  Libraries  and  Lifelong 
Learning  {CFDA  No.  84.309V). 

Administration  of  Program:  This 
fellowship  competition  will  be 

administered  by  the  National  Reaeaidi  \ 
Council  (the  Council).  The  Council  was 
organized  by  the  National  Academy  of 
Sciences  in  1916  to  associate  the  broad 
community  of  science  and  technology 
with  the  Academy's  purposes  of 
furthering  knowledge  and  advising  the 
Federal  Government.  Functioning  in 
accordance  with  general  policies 
determined  by  the  Academy,  the 
Council  has  become  the  principal 
(grating  agency  of  both  the  National 
Academy  of  Sciences  and  the  National 
Academy  of  Engineering  in  providing 
services  to  the  government,  the  public. 

Fiscal  Information 


and  the  scientific  and  engineering 
commimities.  The  Council  is 
administered  jointly  by  both  Academies 
and  the  Institute  of  Medicine. 

Fiscal  and  Programmatic  Information: 
Except  for  the  individual  descriptions  of 
the  National  Research  Institutes,  the 
fiscal  and  programmatic  information  in 
this  notice  applies  separately  for  each  of 
the  competitions  under  the  five 
Institutes. 

Eligible  Applicants:  Scholars, 
researchers,  policymakers,  educati(Ri 
practitioners,  librarians,  or  statisticians 
who  are  engaged  in  the  use,  collection, 
and  dissemination  of  information  about 
education  and  educational  research. 

Deadline  for  Transmittal  of 
Applications:  January  5. 1998. 

Note:  Decisions  on  awards  will  be  made  by 
the  Council  by  April  1998,  and  fellows  will 
be  able  to  cominence  their  appointments  as 
early  as  June  1998  or  as  late  as  January  1999. 

Applications  Available:  October  14. 
1997. 


CFDA  No.  anct  iwma  of 
institute 


84.30SV.  NaMonal  Institute  on  Student  Achievement.  C»*ricutum.  mi  A». 


84.306V,  Nfllionai  Insttule  on  the  Educaion  of  At-Rltk  siJdente 

!J™'  '!!?***'  ''**^  °"  ^^  ChiWhoodDevetopment  and  Edii^rtii;*' 

84^.  National  msHkM  on  Potltii^iiui^  Educiiiioa.  Uamtmmd'lMi^ 
long  l.eaniin(]|  ._„___.„.„ .„ .  _ 


lunda 


$200,000 
200,000 
200,000 

200.000 

200.000 


Estimatad  range  of 
awards 


Estimated 
average 
size  of 
awards 


$50,000-Sl  00.000 
50,000-100.000 
SO.000-1 00.000 

50,000-100,000 

50,000-100.000 


Note  Neither  iha  U.S.  Department  of  EAjcaltoii.  nor  ihe  Counci,  is  bound  by  Iha  estimrtea  in  this  notice. 


$75,000 
75.000^ 
75.000 

75.000 

75.000 


Esdmaled 

numtMTof 

awards 


1-2 
1-2 
1-2 

1-2 

1-2 


FeUowshjp  Period:  Fhna  9  to  18 
months. 

Applicable  Regulations:  General 
procedures  governing  the  applicatitm 
process  and  the  evaluation  and  selection 
of  fellows  can  be  found  in  the  1998 
Program  Announcement  for  the  OERI 
Viaiting  Scholars  Fellowship  Program. 
This  Program  Announcement,  prepared 
by  the  Council,  is  available  on  the  web 
site  http7/{iBllowahips.nas.edu.  and  is 
also  available  from  the  address  and 
telephone  number  listed  at  the  end  of 
this  notice.  More  specific  procedures 
governing  the  panel  review  process  will 
be  available  from  the  Council  after  all 
applications  have  been  received. 

The  regulations  in  34  CFR  Part  700 
and  in  the  Education  IDepartment 
General  Administrative  Regulations 
(EDGAR)  govern  the  grant  relationship 
between  OERI  and  the  Council  and 
apply  to  the  Coundl's  administratiMi  of 
Federal  funds  under  the  grant 


flUPPLEMBfTARY  INFOf«UTION:  OERI  is 
authorized  to  make  fellowship  awards 
to  visiting  scholars  under  section 
931(c)(1)(E)  of  the  Educational  Research. 
Development,  Dissemination,  and 
Improvement  Act  of  1994,  20  U.S.C 
8001  et  seq.  This  statute  states,  in 
relevant  part,  that  the  fellowships  "shall 
be  awarded  competitively  following  the 
publication  of  a  notice  in  the  Federal 
Register  inviting  the  submission  of 
applications."  OERI  made  a  grant  to  the 
National  Research  Council  to  cany  out 
this  activity  pursuant  to  the  regulations 
in  34  CFR  Part  700  and  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  Part  75. 
C^RI  is  pubUshing  this  appUcation 
notice  on  behalf  of  the  Coimcti. 

The  Council  %vill  fund  applications 
for  fellowships  imder  the  following 
OERI  national  research  institutes: 

National  Institute  on  Stud&nt 
Achievement,  Curriculum,  and 
Assessment  (CFDA  No.  84.30SV).  The 


purpose  of  the  National  Institute  on 
Student  Achievement,  CurriCTilum.  and 
Assessment  is  to  support  research, 
development,  and  evaluation  activities 
to  provide  research-based  leadership  for 
improving  student  achievement  in  the 
core  content  areas.  The  institute 
supports  work  to  identify,  develop,  and 
evaluate  iimovative  and  exemplary 
methods  to  improve  student  knowledge 
at  all  levels  in  the  core  academic 
subjects.  The  institute  also  supports 
basic  and  apphed  research  in  the  areas 
of  cognition,  learning,  and  performance, 
including  research  on  the  educational 
contexts  that  promote  excellence  in 
teaching  and  learning,  and  research  and 
development  in  the  area  of  assessment. 

National  Institute  on  the  Education  of 
At-Risk  Students  (CFDA  No.  84.306V). 
The  purpose  of  the  National  Institute  few 
the  Education  of  At-Risk  Students  is  to 
expand  research-based  knowledge  and 
strategies  that  will  promote  excellence 
and  equity  in  the  education  of  children 


and  youth  placed  at  risk  of  educational 
feilure  because  of  limited-English 
proficiency,  poverty,  race  or  ethnicity, 
or  geographic  location.  The  institute 
will  carry  out  a  program  of  research  and 
development  to  identify  and  assist 
others  to  replicate  and  adapt  programs 
and  models  which  promote  greater 
achievement  and  educational  success  by 
at-risk  students,  including  iimovative 
methods  of  instruction,  student 
assessment,  professional  development, 
and  cxirricula. 

National  Institute  on  Early  Childhood 
Development  and  Education  (CFDA  No. 
84.307V).  The  purpose  of  the  National 
Institute  on  Early  Childhood 
Development  and  Education  is  to  cany 
out  a  comprehensive  program  of 
research  and  development  to  provide 
research-based  leadership  to  Uie  United 
States  as  it  seeks  to  improve  early 
childhood  development  and  education. 
The  priority  is  to  improve  learning  and 
development  in  early  childhood  so  that 
all  children  can  enter  kindergarten 
prepared  to  learn  and  succeed  in 
elementary  and  secondary  schools.  The 
institute  is  interested  in 
developmentally  appropriate 
assessment  of  preschool  children  and 
programs,  early  literacy,  early  math  and 
science  learning,  how  the  arts  relate  to 
early  learning,  development  of  the  early 
childhood  workforce,  translating  brain 
development  research  into  policy  and 
practice,  how  communities  and  schools 
support  early  learning,  supporting 
diverse  populations,  and  supporting 
adolescent  parents  and  their  children. 

National  Institute  on  Educational 
Governance,  Finance,  Policy-McJang. 
and  Management  (CFDA  No.  84.308V). 
The  purpose  of  the  National  Institute  on 
Educational  Governance,  Finance. 
Policy-Making,  and  Management  is  to 
develop  and  disseminate  research-based 
information  that  helps  guide  the  design 
and  implementation  of  governance 
arrangements,  finance  systems,  policy 
approaches,  and  management  strategies 
that  will  support  high  levels  of  learning 
by  all  students.  By  Uw,  the  institute 
supports  work  which  promises  to 
improve  education  equity  and 
excellence  at  the  State,  local,  tribal, 
school  building  and  classroom  levels  of 
elementary  and  secondary  education  in 
the  United  States. 

National  Institute  on  Postsecondary 
Education,  Libraries  and  Lifelong 
Learning  (CFDA  No.  84.309V).  The 
purpose  of  the  National  Institute  on 
Postsecondary  Education,  Libraries  and 
Lifelong  Learning  is  to  support  research 
and  development  activities  designed  to 
meet  the  following  goals:  improve 
successful  participation  and  degree 
completion  by  students  in 


postsecondary  education;  afferdability, 
quality,  and  positive  learning  outcomes 
of  postsecondary  education;  adult 
learning  and  literacy;  and  connections/ 
transitions  between  education  and 
work.  Of  central  concern  is  the 
investigation  of  how  adults  leam — ^in 
formal  educational  institutions  and 
work  settings  as  well  as  in  informal 
settings  such  as  libraries,  museums,  and 
communities.  0\ir  vision  is  that  all 
adults  will  be  provided  with 
opportunities  for  affordable,  high 
quality  education  tailored  to  their 
individual,  citizenship,  and  workplace 
needs. 

Invitation^  Pri«itiee 

The  Coimcil  is  particularly  interested 
in  applications  that  meet  one  or  both  of 
the  following  two  invitational  priorities. 
However,  an  application  that  addresses 
one  or  both  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications. 

Invitational  Priority  1 — Research 
Priorities  Plan — Making  Coimections 

The  subjects  under  this  invitational 
priority  are  taken  from  the  OERTs 
Research  Priorities  Plan  published  on 
Jime  6, 1996  in  the  Federal  Register  (61 
FR  28858),  which  defines  national 
priorities  for  education  research  and 
development  under  section  912(f)  of 
OERI's  authorizing  statute.  An  applicant 
that  responds  to  this  invitational 
priority  is  encouraged  to  address  one  or 
more  of  the  following  subjects: 

Improving  curriculum,  instruction, 
assessment,  and  student  learning  at  all 
levels  of  education  to  promote  high 
academic  achievement,  problem-solving 
abilities,  creativity,  and  the  motivation 
for  further  learning. 

Ensuring  effective  teaching  by 
expanding  the  supply  of  potential 
teachers,  improving  teacher  preparation, 
and  promoting  career-long  professional 
development  at  all  levels  of  education. 

Strengthening  schools,  particiilarly 
middle  and  high  schools,  as  institutions 
capable  of  engaging  young  people  as 
active  and  responsible  learners. 

Supporting  schools  to  effectively 
prepare  diverse  populations  to  meet 
high  standards  for  knowledge,  skills, 
and  productivity,  and  to  participate 
fully  in  American  economic,  cultural, 
social,  and  civic  life. 

Promoting  learning  in  informal  and 
formal  settings,  and  building  the 
connections  that  cause  out-of-school 
experiences  to  contribute  to  in-school 
achievement. 

Improving  learning  and  developmeat 
in  early  childhood  so  that  all  children 
can  enter  kindergarten  prepared  to  ledm 


and  Succeed  in  elementary  and 
secondary  schools. 

Understanding  the  t:hanging 
requirements  for  adult  competence  in 
civic,  work,  and  social  contexts,  and 
how  these  requirements  affect  learning 
and  the  futures  of  individuals  and  the 
nation. 

Note:  The  Department's  Research  Prioritias 
Plan  is  available  on-line  at  www.ed.gov. 
Copies  may  also  be  requested  by  calling  OEXI 
at  (202)  219-2000. 

Invitational  Priority  2— Traditionally 
Underrepresented  Groups  and 
Institutions 

Based  on  section  931(cH5)  of  OERI's 
authorizing  statute,  the  Council  also 
invites  applications  from  groups  of 
researches  or  institutions  that  have 
been  historically  imderutilized  in 
Federal  educational  research  activities. 
Such  groups  and  institutions  include: 
Women,  ^^can-Americans,  Hispanics, 
American  Indians,  and  Alaslun  Natives 
or  other  ethnic  minorities;  promising 
young  or  new  researchers  in  the  field, 
such  as  postdoctoral  students  and 
recently  appointed  assistant  or  associate 
professors,  Historically  Black  Colleges 
and  Universities,  Tribally  Controlled 
Colleges,  and  other  institutions  of 
higher  education  with  large  numbers  of 
minority  students;  institutions  of  higher 
education  located  in  rural  areas;  and 
institutions  and  researchers  located  in 
States  and  regions  of  the  United  States 
which  have  historically  received  the 
least  Federal  support  for  educational 
research  and  development  Applicants 
are  invited  to  propose  projects  that  are 
designed  to  increase  the  participation  in 
the  activities  of  the  institutes  of  the 
above  groups  and  institutions. 

Selection  Criteria:  According  to  the 
Council's  1998  Program  Announcement 
for  the  OERI  Visiting  Scholars 
Fellowship  Program,  qualifications  of 
applicants  will  be  evaluated  by  panels 
of  distinguished  scholars  selected  by  the 
Council.  The  evaluation  of  applications 
will  be  based  on  achievement, 
experience,  and  training  as  evidenced 
by  the  application  materials  submitted, 
and  by  die  importance  of  the  proposed 
work  to  the  field  of  education  and  the 
goals  of  the  OERI.  Panelists  will 
carefully  consider  the  application, 
proposed  project  plan,  letters  of 
recommendation,  and  other  supporting 
documentation.  The  quality  of  the 
proposed  project  and  the 
appropriateness  of  the  proposed  study 
at  the  OERI  will  also  be  carefully 
reviewed.  The  final  selection  of  fellows, 
based  on  the  panelists' 
recommendations,  will  be  made  by  the 
National  Research  Council.  The  Council 
will  set  forth  the  specific  procedures 
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governing  the  panel  review  process  tn  a 
1988  "Guide  for  Panelists"  after  the 
number  and  composition  of  the 
applications  have  been  determined. 

For  Applications  and  Information 
Contact:  Delores  Banks,  The  Fellowship 
Program.  National  Research  Council, 
2101  Constitution  Avenue,  Washington, 
D.C  20418,  (202)  334-2872.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  A.M.  and  8 
P.M.,  Eastern  time.  Mohday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  dociunent  and  the 
applications  in  an  alternate  format  (e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph. 
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Note:  The  official  application  notice  for  a 
discretionary  grant  competition  is  the  notice 
published  in  the  Federal  Regiater. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  dociunent,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/n^w8.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  ehher  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  OfBce  toll  free  at 
1-888-293-6498. 


Anyone  may  also  view  these 
doctunents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or.  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  doctiment  published  in  the  Federal 
Ragister. 

Program  Aatiiority:  20  U.S.C.  6001  e(  seq. 
(OERI)  and  36  U.S.C.  253  (National  Academy 
of  Sciences.  National  Raaaarch  CouncU). 

Dated:  October  6. 1997. 
Ricky  Takai. 

Acting  Assistant  Secretary,  Office  o/ 
Educational  Research  and  Improvement. 
[FR  Doc.  97-26936  Filed  lO-ft-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

(FRL-6M9-7] 

Withdrawal  From  Fadarai  Regulationa 
of  Mnataan  Acuta  Aquatic  Ufa  Water 
Quality  Crttaria  Applicabia  to  Alaaka 

AOENCY:  Environmental  Protecdon 
Agancy. 

ACTION:  Final  rule. 


A.  Potentially  Aflected  Endtiea 

Qtizens  concerned  with  water  quality 
in  Alaska  may  be  interested  in  this 
rulemaking.  Entities  discharging  toxic 
pollutants  to  waters  of  the  United  Statee 
in  Alaska  could  be  affected  by  this 
rulemaking  since  acute  aquatic  life 
criteria  are  used  in  determining  national 
pollutant  discharge  elimination  system 
(NPDES)  pennit  limits.  Categories  and 
entities  which  may  ultimately  be 
afiiscted  include:  "^ 
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summary:  In  1992.  EPA  promulgated 
federal  regulations  establishing  water 
quality  criteria  for  toxic  pollutants  for 
several  states,  including  Alaska  (40  CFR 
131.38).  Among  the  criteria  promulgated 
for  Alaska  were  acute  aquatic  life 
criteria  for  24  pollutants.  Recently, 
Alaska  has  clarified  that  certain  criteria 
they  have  previously  adopted  are  no 
less  string«it  than  the  acute  aquatic  life 
water  quality  criteria  in  the  federal 
regulations.  Based  on  the  state's 
clarification,  EPA  is  amending  the 
federal  regulations  to  withdraw  acute 
aquatic  life  criteria  for  19  pollutants 
applicable  to  waters  of  Alaska.  EPA  is 
withdrawing  these  criteria  without  a 
notice  and  comment  rulemaking 
because  the  State's  acute  aquatic  life 
criteria  are  no  less  stringent  than  the 
federal  criteria.  Federal  aquatic  life 
criteria  for  5  pollutants  continye  to 
apply  to  Alaska  as  well  as  federal  - 
human  health  criteria  for  carcinogens. 

DATES:  This  amendment  is  effective 
October  10. 1997. 

A00HE88CS:  The  administrative  record 
for  consideration  of  Alaska's  acute 
aquatic  life  criteria  is  available  for 
public  inspection  at  EPA  Region  lo, 
-Office  of  Water,  1200  Sixth  Avenue. 
Seattie,  Washington,  98101.  during 
normal  business  hours  of  8  a.m.  to  <:30 
p.m. 

F0«  FURTHER  INFORMATION  CONTACT:  Fred 
Leutiier  at  EPA  Headquarters,  Office  of 
Water,  401  M  Stieet,  SW,  Washington, 
D.C.,  20460  (202-260-1542)  or  Sally 
Brough  in  EPA's  Region  10  at  206-553- 
1295. 

SOPPLEMOITARY  aiFORMATION: 

A.  Potentially  ACEected  Entities 

B;  Background 

C  Basis  for  Partial  Withdn%«rai  of  Criteria 

D.  Related  Issues 

1.  Metals  Expressed  as  Total  Recoverable 

2.  Specified  Criteria 

E.  Executive  Order  12866 

F.  Unfunded  Mandates  Reform  Act 

G.  Regulatory  Flexibility  Act 
H.  Paperwork  Reduction  Act 

L  Submission  to  Congress  and  the  Geneial 
Accounting  OfBce 


Calegofy 


Industry  .... 

Munidpali- 
ties. 


Examples  of  poteniiaHy  affected 
entities 


infcistries  discharging  poHutants 
to  surface  waters  m  Aiaska. 

Publicfy-ownec)  treatment  wo#ks 
dtoctiarging  pollutants  to  sur- 
face waterf  to 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
awrare  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  potentially 
be  affected  by  this  action.  To  determine 
whether  your  facility  is  affected  by  this, 
action, you  should  carefully  examine   V' 
the  applicability  criteria  in  §  131.36  of 
Tide  40  of  die  Code  of  Federal 
Regulations  (CFR).  If  you  have  any 
questions  regarding  the  applicability  of 
tWs  action  to  a  particular  entity,  consult 
the  penon  listed  In  FOR  further 
MFORMATXM  CON^M^T  section. 

B.  BackgTBtuid 

In  1992,  EPA  promulgated  a  final  rule 
known  as  the  National  Toxic^  Rule  or 
NTR.  The  NTH  estabUshed  niiineric 
water  quality  criteria  for  12  States  and" 
2  Territories  (hereafter  "States")  that . 
had  felled  to  comply  fully  with  section^ 
303(c)(2)(B)  of  the  Clean  Water  Act 
("CWA")  (57  PR  60848).  The  criteria.     ' 
codified  at  40  CFR  131.36.  became 
applicable  water  quality  standards  in 
those  14  jurisdictions  for  all  purposes- 
and  programs  under  the  CWA  ecbctive 
February  5.  1993. 

When  a  State  adopts  criteria' that  meet 
the  requirements  of  the  CWA,  EPA's 
policy  is  to  withdraw  the  federal 
criteria.  If  the  State's  criteria  are  no  lass 
stringent  than  the  federal  regulatioits. 
H*A  has  determined  that  additional 
comment  on  the  criteria  is  unnecessary 
and  constitutes  good  cause  for  issuing  a 
final  rule  without  notice  and  comment  - 
For  the  same  reason,  EPA  has 
determined  that  good  cause  exists  to 
waive  the  requirement  for  a  30-day 
period  before  the  amendment  becomes 
effective  and  therefore,  the  amendment 


will  be  inunediately  effective.  EPA  has 
determined  that  both  of  these 
circumstances  apply  in  this  case. 

C.  Baais  for  Partial  WiUadrawal  of 
Criteria 

Water  quality  criteria  applicable  in 
Alaska  were  included  in  the  NTR  due  to 
ambiguity  about  whether  the  State  had 
adopted  by  reference  acute  aquatic  life 
criteria  cited  in  EPA's  Quality  Criteria 
for  Water  July  1976.  45  FR  79318  (Nov. 
28. 1980).  49  FR  5831  (Feb.  15. 1984). 
and  50  FR  30784  (July  29. 1985).  EPA 
included  Alaska  in  the  NTR  for  acute 
aquatic  life  criteria  based  on  statements 
in  two  state  documents  (the  State's 
Water  Quality  Standards  Workbook 
published  in  July  1991  and  an  August 
30,  1991  letter  from  the  Alaska 
Department  of  Environmental 
Conservation  (ADEC)  to  EPA  Region  10). 
indicating  that  Alaska  had  adopted  only 
chronic  criteria.  In  a  December  19,  1096 
letter,  ADEC  clarified  for  EPA  that 
Alaska  had  adopted  both  acute  and 
chronic  aquatic  life  criteria  for  toxic 
pollutants  by  reference  in  1987.  ADEC 
indicated  that  the  statements  in  the  two 
1991  non-regulatory  documents 
indicating  the  state  had  adopted  only 
chronic  aquatic  life  criteria  were 
misstatements.  Alaska  explained  that 
the  adoption  by  reference  of  EPA 
criteria,  in  Note  5  to  Alaska's  water 
quality  standards  table  at  18  AAC 
70.0iO(b).  implicidy  includes  both  acute 
and  chronic  aquatic  life  criteria.  EPA 
Region  10  had  approved  the  1987 
changes  to  the  Alaska  water  quality 
standards,  including  the  adoption  of 
toxic  criteria  by  reference  found  in  Note 
5,  by  letter  dated  April  6.  1987.  Today's 
action  is  based  on  Alaska's  explanation 
of  what  aquatic  life  water  quality 
criteria  are  included  in  its  water  quality 
standards. 

D.  Related  Issues 

1.  Metals  Expressed  as  Total 
Recoverable 

The  December  19, 1996  letter  from 
ADEC  to  EPA  also  clarified  that  Alaska's 
matals  criteria  are  to  be  measured  as 
total  recoverable  metal.  This  approach  is 
available  to  states  implementing  their 
own  criteria.  The  NTR  as  amended  (60 
FR  22229.  May  4. 1995)  expresses 
aquatic  life  metals  criteria  fc  r  metals  as 
dissolved  metal  with  the  exception  of 
Fresh  Water  acute  and  chronic  criteria 
for  selenium. 

As  noted  above.  Alaska  adopted 
metals  criteria  by  referencing  EPA's 
criteria  at  45  FR  79318  (Nov.  28. 1980) 
and  50  FR  30784  (July  29, 1985).  In  die 
1980  FR  notice.  EPA  established  water 
quality  criteria  for  metals  as  measiued 


wdth  the  total  recoverable  method.  In 
the  1985  FR  notice,  EPA  published 
water  quality  criteria  for  metals  as 
measured  with  the  acid  soluble  method, 
but  acknowledged  that  a  final  approved 
acid  soluble  method  was  unavailable 
and  recommended  the  continued  use  of 
the  total  recoverable  method.  This- 
statement  apparentiy  caused  confusion 
over  what  sample  preparation  method 
Alaska  should  use  to  implement  EPA's 
1985  metals  criteria  it  had  adopted  by 
reference. 

The  December  19,  1996  ADEC  letter 
acknowledges  that  Alaska's  aquatic  life 
criteria  for  metals  are  indeed  expressed 
as  total  recoverable  criteria.  ADEC  has 
indicated  it  will  consistendy  apply 
aquatic  life  criteria  for  metals  as  total 
recoverable  to  water  quality  actions  and 


decisions  in  Alaska,  including  NPEffiS 
permits,  section  303(d)  lists,  and  TMDL 
development 

2.  Specified  Criteria 

Alaska  has  identified  in  the  table 
beloWf  the  acute  aquatic  life  criteria  that 
were  adopted  by  reference  that  are  no 
less  stringent  than  the  Federal  criteria  in 
the  NTR  A  comparison  of  the  criteria 
found  in  the  NTR  and  in  the  EPA 
documents  which  Alaska  adopted  by 
reference  raised  questions  regarding  the 
stringency  comparison  for  lead,  lindane/ 
gamma  BHC,  endosulfen,  and 
heptechlor.  In  the  case  of  leed.  the 
freshwater  (FW)  hardness  equation  in 
the  NTR  is  different  from  the  hardness 
equation  adopted  by  Alaska.  The  NTR 
lists  FW  and  saltwater  (SW)  acute 
aquatic  tife  criteria  for  gamma  BHC 


while  Alaska  adopted  criteria  for 
lindane.  Alaska  adopted  FW  and  SW 
aquatic  life  criteria  for  endosulfan  by 
citing  EPA's  1980  Federal  Register 
notice.  However,  the  NTR  acknowledges 
the  separate  toxicity  of  the  alpha  and 
bete  isomers  of  endosulfen.  Similarly. 
Alaska  adopted  FW  and  SW  criteria  for 
heptachlor  while  the  NTR  contains 
separate  criteria  for  heptechlor  and 
heptechlor  epoxide  (a  breakdown 
product  of  heptachlor).  The  following 
teble  shows  the  acute  aquatic  life 
criteria,  adopted  by  Alaska,  for  which 
EPA  is  withdrawing  Alaska  from  the 
NTR  Footnotes  1  and  2  explnn  EPA 
Region  lO's  determinations  for  lead  and 
lindane.  Footnotes  3  and  4  explain  how 
Alaska  interprets  their  criteria  fior 
endosulfen  and  heptachlor. 


Alaska  acute  Aquatic  Ufe  CRrtERiA  (in  ^).  Adopted  in  Note  5  of  the  Alaska  Water  QuALmr  Standards  18 

AAC  70.020(b) 
IDeoember.  1( 


Compound 


1.  Arsenic  (TR) 

2.  Cadmium  (TR)  — 

3.  Chromium  III  (TR)  . 

4.  Ctwomlum  VI  (TR) . 

5.  Capper  (TR) 

6.  Lead  (TH> '  

7.  Mercury  (TR) 

B.  SllVOr  ( I  H|  .—■•»•••••• 

9.  Cyanide 

10.  AMrin _.. 

11.  Lindairw/Gamnm-B^fC' 

12.  Clilordane 

13.  DOT.  4.4'- 

14.  uiQonn ••^•^•••••••M*** 


15.  Endosuitan* 

16.  Endrin 

17.  Heptachlor* . 

18.  Toxaptiene  .. 


OlQ^ 


360  .. — 

*g(l.tM|MII)|-3«S)  _ 

•  e(aSI«|Mllll  ♦  M««) 

16  

•  e(0.»«22(b<H)H1 .46«> 
•e(l.]6«(liKM»-l.4l*)  „ 

2.4  


Ask       lull  ■■■»■■■■>■—*■« 

3.0 

2-0 : 

2.A 
1.1  _ 
23  .. 
022 
0.18 
0.52 


Sat 


(Mff) 


60 
43 

Tiob 

2J» 
140 
2.1 
2.3 
1.0 
1.3 

aiB 

Ol» 

ai» 
art 
aoM 

0.037 
0i)63 
0J7D 


TR  Total  Recoverable  method  for  measuring  metal  concentrations. 

*  Hardness  dependent  melala-HHimeric  cfiteria  are  calculated  usinoltw  equafione  in  tha  above  tabto  vrtwre  H  -  ambient  h^ 
pie,  the  numeric  criteria  using  100  mgff  of  ttardness  are:  cadraiutn  -  3.9  mq/I.  chromium  HI  -  1700  ^IQ^  copper  -  18  mO^.  lead-  83  mA.  and  al- 
ver  -  4.1  MSi^. 

1  Alaska  adopted  the  1965  (ederai  criteria  document  for  lead  which  contains  a  hardness  based  equation  to  calcuials  the  numenc  cntenon  usmg 
tmbient  hanlness:  The  NTR  hardness  equation  ter  FW  acute  aquatic  life  for  lead  is  different  than  the  1966  equation.  However,  the  calculated 
numeric  >«lues  for  any  specific  ambient  hardness,  using  the  two  dWerent  equations,  are  wMhin  a  few  mqA  of  each  other.  Since  ttie  cakaiMed  val- 
ues from  the  two  equations  are  so  doee,  EPA  has  detennined  by  letter  written  on  Sept  18,  1996,  to  ttie  ADEC  that  the  1965  equation  is  funo- 
tionaUy  equivalent  to  the  NTR  eqinlion  (or  purposes  of  NTR  removal.  „ 

^Alaska  adopted  acute  aquatic  Ufa  criteria  for  hexachforocyctohexane  (Lindane  and  a  mixture  of  BHC  isomers)  from  the  1960  Federal  Req- 
ISTEB  (45  FR  793^.  The  NTR  only  includes  gamma  BHC.  LifxJane  and  gamma-BHC  have  the  same  Chemical  Abstract  Service  (CAS)  numbers 
wid  are  the  same  compounds.  Therefore,  Atasta's  Lindane  criteria  apply  to  gamma  BHC.  EPA  has  detennined  that  Alaatca  can  be  removed  from 
the  NTR  for  gamma  BHC  (EPA  letter  dated  September  18,  1996).  «. 

3  Alaaka  adapted  the  endosuKan  criteria  by  reference  from  the  1960  FR  (45  FR  79334).  The  l^fTR  has  criteria  for  the  two  endoauifan  isomers, 
alpha  and  bete  endoeuHwi.  Alaska  interprets  its  endesuHan  crttene  in  this  table  to  appty  to  the  summatfon  of  both  alpha  and  bete  isomers  of 
endosuHan. 

•Alaska  adopted  heptachtor  cntaria  from  the  1980  FR  (45  FR  79335).  The  NTR  indodes  criteria  for  heptachtor  and  heptachtor  epoxide  (a 
bre^cdown  product  of  heptachtor).  Alaaka  interpiete  its  heptachlor  criteria  in  this  table  to  apply  as  a  summation  of  both  heptachlor  and  heptachtor 
epoxide. 


Alaska  has  not  requested  removal 
from  the  NTR  for  the  foUowring  acute 
aquatic  life  criteria:  freshwater  (FW)  and 
saltwater  (SW)  nickel.  FW  and  SW 
selenium.  FW  and  SW  zinc,  FW  and  SW 
pentachlorophanol.  and  FW  toxaphene. 


The  acute  aquatic  life  criteria  adopted 
by  reference  by  Alaska  for  these  five 
pollutants  are  less  stringent  than  the 
Federal  criteria.  The  NTR  criteria  far 
these  five  pollutante  continne  to  apidy 
in  Alaska. 


E.  Executive  Order  12868 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993).  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
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Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
a  "significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  afiisct  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3]  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  withdrawal  of  certain  federal 
acute  aquatic  life  criteria  applicable  to 
Alaska  imposes  no  additional  regulatory 
requirements.  Therefore,  it  has  Iwen 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  not  sub)ect  to  OMB  review. 

F.  Unfunded  Mandates  Refiwm  Act 

Today's  action  will  not  result  in  the 
annual  expenditure  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  not  a  Federal 
mandate,  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4),  nor  does  it  uniquely 
affiact  smail  governments  in  any  way.  As 
such,  the  requirements  of  sections  202. 
203.  and  205  of  Title  U  of  the  UMRA  do 
not  apply  to  this  action. 


G.  RegnlaUuy  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA)  (5  use  601  et  seq.).  whenever  a 
federal  agency  promulgates  a  final  rule 
after  being  required  to  publish  a  general 
notice  of  proposed  rulemaking  under 
section  553  of  the  Administrative 
Procedures  Act  (APA).  the  agency 
generally  must  prepare  a  final  regulatory 
flexibility  analysis  describing  the 
economic  impact  of  the  regulatory 
action  on  small  entities.  EPA  has  not 
prepared  a  final  regulatory  flexibility 
analysis  for  this  action  because  the 
Agency  was  not  required  to  publish  a 
general  notice  of  proposed  rulemaking 
for  this  rule. 

As  explained  above,  section  553  of  the 
APA  provides  that,  when  an  agency  for 
good  cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  and  contrary  to  the  public 
interest,  an  agency  may  first  issue  a  rule 
without  providing  notice  and  an 
opportimity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  rule  final  without 
notice  and  opportunity  for  comment  for 
the  reasons  spelled  out  above.  In  these 
circumstances,  the  RFA  does  not  require 
preparation  of  a  final  regulatory 
flexibility  analysis.  Today's  final  rule 
establishes  no  requirements  applicable 
to  small  entities. 

H.  P^ierwork  Reduction  Act 

This  final  rule  does  not  impose  any 
requirement  subject  to  the  Paperwork 
Reduction  Act 

L  Sidnniflaion  to  Congress  and  tiie 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 


1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Sul^ects  in  40  CFR  Part  131 

Environmental  protection,  Water 
pollution  control.  Water  quality 
standards. 

Dated:  October  6. 1997. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble  title  40.  chapter  I,  part  131  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  131— WATER  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Antiiority:  33  U.S.C  1251  et  aeq. 
§131^    [AmMMtod] 

2.  Section  131.36(d)(12Kii)  is 
amended  in  use  classifications,  {l)(A)i, 
(lMA)iii.  (l)(B)i,  (l)(B)ii,  and  {1)(C) 
under  the  listing  of  applicable  criteria, 
by  replacing  "all"  with  "#9, 10, 13,  53. 
and  126"  for  Column  Bl. 

3.  Section  131.36(dMl2)(u)  is 
amended  in  use  classifications,  (2KA)i, 
(2MB)i,  (2)(B)ii.  (2)(C).  and  (2)(D)  under 
the  listing  of  applicable  criteria,  by 
replacing  "all"  with  "#  9.  lo,  13,  and 
53"  for  column  Cl. 

(FR  Doc.  97-27019  FUed  10-9-97: 8:45  am] 
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Presidential  Detemunatioii  No.  97-33  of  Septemlwr  22,  1997 

i^idential  Determination  To  Permit  U.S.  Contributions  to 
the  International  Fund  for  Ireland  With  Fiscal  Year  1996 
and  1997  Funds 


Memoraniiiim  for  the  Secrataiy  of  State 

^uant  to  section  5(c)  of  the  Anglo-Irish  Agreement  Support  Act  of  1986 
^bhc  Uw  99^15)  I  hereby  certify  that  I  ^satisfied  C:  (l)^e  Boa^ 
of  the  International  Fund  for  Ireland  as  established  pursuant  to  the  An^ 
frwh  Agreement  of  November  15.  1985.  is.  qs  a  whole,  broadly  representative 
?/i!f-  K  "^*^  °^c^^  communities  in  Ireland  and  Northern  h^land;  and 
12J  disbursements  from  the  hitemational  Fund  for  Ireland  (a)  will  be  distrib- 
uted m  accordance  with  the  principle  of  equality  of  opportunity  and  non- 
SlfSSS"^  S  ^^P^oy^^^t.  ^thout  regard  to  religious  affiiiation.  and 
IbJ  will  address  the  needs  of  both  communities  in  Northern  Ireland. 

^°1  T  ^^^^^  ^^  directed  to  transmit  this  determination,  together 
with  the  at^ed  statement  setting  forth  a  detailed  explanation  of  thTbasis 
for  this  certification,  to  the  Congress. 

iL^e*FiS!^Jft^?^  ^  efiectivB  immediately  and  shaU  be  published 


{yTiKyXMiAK^^TtlS*.Kk^Ajs 


P^  Ooc.  97-2ese7 
FiM  10-«-«7;  SM5  ami 
BilUog  co(b  4710~10-M 


THE  WHITE  HOUSE. 
Washington.  September  22,  1997. 
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Presidential  Determination  No.  97-^37  of  September  30,  1997 

Ptesidendal  Determinatioii  on  FY  1998  Refugee  Admissions 
Numbers  and  Authorizations  of  In-Country  Refugee  Status 
Pursuant  to  Sections  207  and  101(a)(42),  Respectively,  of  the 
Immigration  and  Nationality  Act,  and  Determination  Pursu- 
ant  to  Section  2(b)(2)  of  the  Migration  and  Refugee  Assist- 
ance Act,  as  Amended 


X* 


Memorandum  for  the  Secretary  of  State 

In  accordance  vvith  section  207  of  the  Immigration  and  Nationality  Act 
^  .K    r^^  ^  r;  ^'^^J^'  ^  amended,  and  after  appropriate  consultation 

with  the  Congress.  I  hereby  make  the  following  determinations  and  autiiorize 
the  following  actions: 

w^^nl^^'""^  °L"?  *°  ^^'^^  refugees  to  the  United  States  during 
I-Y  1998  IS  justified  by  humanitariaji  concerns  or  is  otherwise  in 
the  national  interest;  provided,  however,  that  this  number  shall 
be  understood  as  mcluding  persons  admitted  to  the  United  States 
during  FY  1998  witii  Federal  refugee  resettlement  assistance  under 
Uie  Amerasian  immigrant  admissions  program,  as  provided  below 
The  83.000  admissions  shall  be  allocated  among  refugees  of  special  humani- 
tarian concern  to  tiie  United  States  in  accordance  with  the  following  regionaf 
allocations;  provided,  however,  that  the  number  allocated  to  theEast  Asia 
region  shall  mclude  persons  admitted  to  the  United  States  during  FY  1998 
with  Federal  reftigee  resettlement  assistance  under  section  584  of  the  Foreien 
C^rations.  Export  Financing,  and  Related  Programs  Appropriations  Art 
of  1988,  as  contained  m  section  101(e)  of  Public  Uw  100-202  (Amerasian 
immi^ts  and  their  family  members);  provided  further  tiiat  the  number 
allocated  to  the  former  Soviet  Union  shall  include  persons  admitted  who 
Mrere  nationals  of  the  fbnner  Soviet  Union,  or  in  the  case  of  perscms  having 
no  nationahty.  who  were  habitiial  residents  of  the  fbnner  Soviet  Unio? 
prior  to  September  2. 1991:  * 

Atoa     __ jjgg^ 

l!S.^  ..:::::::::::.: — - — "•?" 

Utin  America/Caribbean * l'?^ 

Near  East/South  AaiT^  " •** -■       **??? 

unaiioc.tad!z.!z^::z::::::::z:ziiz:::zr:::::::;::::;:;:;::::i  jjs 

Within  the  Europe  ceiling  are  5.000  unfunded  reserve  numbers  aUocated 
to  me  former  Soviet  Union  for  use  as  needed  provided  that  resources  within 
^^TL^PP"?"!*"?"^  ^  available  to  fund  the  cost  of  their  admission. 
The  3.000  ui^ded  unallocated  numbers  shall  be  allocated  as  needed  if 
resources  within  existing  appropriations  are  available  to  fund  the  cost  of 
Uieir  admission.  Unused  admissions  numbers  allocated  to  a  particular  remon 
withm  the  75.000  federally  funded  ceiling  may  be  transferred  to  onTor 
more  other  regions  if  there  is  an  overriding  need  for  greater  numbers  for 
Uie  region  or  regions  to  which  Uie  numbers  are  being  tiansferred  You 
are  hereby  authorized  and  directed  to  consult  with  the  Judiciary  Committees 
of  tiie  Congress  prior  to  any  such  use  of  the  unaUocated  numbers  or  realloca- 
tion of  numtiers  from  one  region  to  another. 

r^^*  *°  ^^^  ^^^^2)  of  the  Migration  and  Refugee  Assistimce  Act 
of  1962.  as  amended.  22  U.S.C.  2601(b)(2).  I  hereby  determine  that  assistance 
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to  or  on  behalf  of  persons  applying  for  admission  to  the  United  States 
as  part  of  the  overseas  refugee  admissions  program  will  contribute  to  the 
foreign  policy  interests  of  &e  United  States  and  designate  such  persons 
for  this  purpose. 

An  additional  10.000  refugee  admissions  nimibers  shall  be  made  available 
during  FY  1998  for  the  adjustment  to  permanent  resident  status  under  section 
209(b)  of  the  bnmigration  and  Nationality  Act  (8  U.S.C  1159(b))  of  aliens 
who  have  been  granted  asyliun  in  the  United  States  under  section  208 
of  the  Act  (8  U.S.C.  1158),  as  this  is  justified  by  humanitarian  concerns 
or  is  otherwise  in  the  national  interest. 

In  accordance  with  section  101(a)(42)(B)  of  the  Act  (8  U.S.C.  1101(a)(42)) 
and  after  appropriate  consultation  with  the  Congress,  I  also  specify  that, 
for  FY  1998,  the  following  persons  may,  if  otherwise  qualified,  be  considered 
refugees  for  the  purpose  of  admission  to  the  United  States  withm  their 
countries  of  nationality  or  habitual  residence: 

a.  Persons  in  Vietnam 

b.  Persons  ip  Cuba 

c.  Persons  in  the  former  Soviet  Union 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
immediately  and  to  publish  it  in  the  Fedeial  Register. 


[FR  Doc.  97-27172 
FUmI  10-*-Q7;  •.-43  ami 
Billing  coda  4710-10-M 


THE  WHITE  HOUSE, 
Washington.  September  30.  1997. 
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Presidential  Determination  No.  97-38  oi  September  30,  1997 

Drawdown  Under  Section  506(a)(2)  of  the  Foreign  Assistance 
Act  To  Provide  Counternarcotics  Assistance  to  Colombia, 
Venezuela,  Peru,  and  the  Countries  of  the  Eastern  Caribbean 


Memorandnm  for  the  Secretary  of  State,  the  Secretary  oi 
the  Secretary  of  Tranqwrtation 


[and] 


Pursuant  to  the  authority  vested  in  me  by  section  506(a)(2)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2318(aM2)  ("the  Act")7l 
hereby  determine  that  it  is  in  the  national  interest  of  the  United  States 
to  draw  down  articles  and  services  firom  the  inventory  and  resources  of 
the  Department  of  Defense,  military  education  and  training  from  the  Depart- 
ment of  Defense,  and  articles  and  services  from  the  inventory  and  resources 
of  the  Department  of  Transportation  for  the  purpose  of  providing  international 
narcoUcs  assistance  to  Colombia,  Venezuela,  Peru,  and  the  countries  of 
the  Eastern  Caribbean  Regional  Security  System  (RSS),  including:  Antigua 
and  Barbuda.  Barbados,  Dominica.  Grenada.  St  Kitts  and  Nevis,  SL  Lucia, 
and  St.  Vincent  and  the  Grenadines. 

Therefore,  I  direct  the  drawdown  of  up  to  $20  million  of  articles'  and 
services  from  the  inventory  and  resources  of  the  Departments  of  Defense 
and  Transportation,  and  military  education  and  training  from  the  Department 
of  Defense,  for  the  Governments  of  Colombia,  Venezuela,  Peru,  and  the 
coimtries  of  the  RSS.  for  the  purposes  and  under  the  authorities  of  chanter 
8  of  part  I  of  the  Act  ^    ^ 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  immediately  and  to  arrange  for  its  publication  in  the  Federal 
Register. 


IXTtU^^fuoA  <r^JUuud^ 


(FR  Doc.  97-27173 
Fllad  10-9-97;  8:45  am) 
Billing  coda  4710-10-M 
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DEFENSE  DEPARTMENT 

Federal  Acquisition  Regu&iion 
(FAR): 

Contracting  by  negotiation — 
Competitive  range 
delermnaibons; 
published  9-30-97 
ENVmONMBfTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  arxj 
promulgation:  various 
States: 

CaKfomia;  published  10-10- 
97 

Water  pollution  contro!: 
Water  quamy  standards— 
Alaska;  nineteen  acute 
aquatic  lile  critaria 
withdrawn:  pubUshed 
10-10-97 
FEDERAL  DEPOSIT  - 
INSURANCE  CORPORATION 
Riegle-Neai  Interstate  Barring 
and  Branching  Efficiency 
Act;  implementation: 
Interstate  t>ranches  used 
primarily  for  deposit 
production;  prohi)ition; 
published  9-10-97 

'FEDERAL  RESERVE 
SYSTEM 

Riagl»^<leal  Interstate  Banking 
and  Branching  Efficiency 
Act;  implementalion: 
Interstate  branches  used 
primarily  for  depoait 
prod-jction;  prohibitian; 
published  9-1047 

GENERAL  SERVICES 
ADMMSTRATION 

Federal  Acquisitnn  Ragulatun 
(FAR): 

Contracting  by  negotiatton— 
Competitive  range 
determinatfbns; 
published  9^30-97 

MTERIOR  DEPARTMENT 
Land  Management 

Public  administrative 

procedures: 

Public  land  records  and 
policies;  CFR  subpart 
removed;  published  9-10- 
97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMMSTRATION 

Federal  Acquisilion  Regulaimn 
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Contracting  by  negotiafl8n— 
Competitive  range 
determinations; 
published  9-30-97 

PERSONNEL  MANAGBMENT 
OFFICE 

Acquisition  regulations: 
Health  benefits.  Federal 
employees — 
Truth  in  Negotiations  Act 
and  related  changes; 
published  9-10-97 

TRANSPORTATION 
DEPARTMENT 

Surtaca  Transportation 
Board 

Practice  and  procedure: 
Ran  lines  acquisitien; 
advance  notice  of 
proposed  transactions; 
published  9-10-97 

TREASURY  DEPARTMENT 
ComptroNar  of  ttw  Currency 

Riegie-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act;  implementation: 
Interstate  branches  used  ■ 
primarily  for  deposit 
production;  prohibitiort; 
published  9-10-971 

RULES  GOING  INTO 
EFFECT  OCTOBER  11, 
1907 

SECURmESAND 
EXCHANGE  COMMISSION 

Inveatment  compwiies: 
Risgistration  fees;  caknjiation 
methods  and  payment 
raquirements;  published  9- 
12-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMBfT 
Agrfcuttwal  Marliedng 


Agricultural  commodities;  U.S. 
grade  starvtards  and  olhar 
selected  regulations 
removed;  Federal  regulatory 
reform;  comments  due  by 
10-14-97;  published  8-13-97 

Peanuts,  domesticaHy 
produced;  comments  due  bf 
10-17-97;  published  9-17-97 

Tomatoes  grovvn  in  Florida 
and  imported;  comments 
due  by  10-16-97;  published 
106^7 

AGRICULTURE 

DEPARTMBfT 

Animal  and  Plant  HaaNh 

Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 


Hog  cholera  and  s«vina 
vesicular  disease;  disease 
status  change — 
Dominican  Republic; 
comments  due  t>y  10- 
17-97;  published  8-18- 
97 

Mexican  border  reguMions: 
CFR  part  removed; 
comments  due  by  10-14-97; 
published  8-14-97 

Plant-related  quarantine, 
foreign: 

Bamboo:  cbrnmerts  diw  by 
10-14-97;  published  9-11- 
97 

AGRICULTURE 
DEPARTMBIT 

Fadaral  Crop  insuranoa 
Corporation 

Administrative  regulations: 
Federal  crop  insurance    ■ 
program— 

^kx1Standard  undanMrWng 
classification  system; 
comments  due  by  10- 
17-97;  pulilished  9-17- 
97 

COMMERCE  DEPARTMBIT 

Nationai  Institute  of 
SfndaiUs  and  Technology 
Advanced  technology  program; 

policy  and  procedures; 

comments  due  by  10-17^; 

published  9-17-87       •    -^ 

COMMERCE 


Fishery  consenralion  and 
management: 
Alaska;  fishsries  of 
Exclusive  Economic 
Zone- 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  10- 
14-97;  published  8-15- 
97 

Caribbean.  Gulf,  and  South 
Atlantic  fisheries- 
Gulf  of  Mexkx)  reef  fish; 
comments  due  t>y  10- 
14-97;  pubishad  9-11- 
97 

Northeastsm  Unitad  Stales 
fisheries- 
Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  10- 
14-97;  published  9-12- 
97 

West  Coast  Stales  and 

Western  Pacific 

fisheries — 

Pacific  Coast  groundfish: 
comments  due  by  10- 
1647;  puUiahed  10-1- 
97 

Marine  mammals: 
Commercial  fishing 
authorizations — 


Atlantic  large  whale  take 
reduction  plan; 
implementBtion; 
comments  due  by  10- 
15-97;  published  7-22- 
97 

Incidental  taking- 
Gulf  of  Maine  harbor 
porpoise;  take  reductton 
plan;  comments  due  by 
10-14-97;  published  8- 
13-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  ar>d 
promulgation;  various 


CaHfomia;  comments  due  by 
10-16-97;  published  9-16- 
97 

Georgia:  oonHnents  due  by 
10-14-97;  published  9-12- 
97 

New  Mexico;  comments  due 
by  10-1647;  published  9- 
16«7 

Ofuo;  comments  due  t>y  10- 

14-97;  published  9-12-97 
SoMh  Carolina;  comments 

due  by  10-14.97; 

published  9-1 1-97 
Texas;  comments  due  by 

10-14-97;  published  9-12- 

97 

Superfund  pnigram: 
Natnnal  oil  wid  hazwdous 
substances  contingency 


Natk)nal  priorities  list 
update;  comments  due 
by  10-14-97:  pubiahed 
9-11-97 

FB>ERAL 


Radn  stations;  table  of 
asBignntents: 
Minois:  comments  due  by 

10-16-97;  published  8-29- 

97 

Kansas;  comments  due  t>y 
10-16-97;  pubiiahad  8-20- 
07 

Mississippi:  oommenls  due 
by  10-16-97;  published  8- 
29-97 

Vermont  et  ai.;  comments 
due  by  10-16-97; 
published  8-29.97 

HEALTH  AND  HUMAN 
SmVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medteal  devices: 
Dental  devices— 
Temporonundibular  joint 
prostheses;  pmmtikm 
approval  requiremonli; 
effective  date; 
comments  dus  by  10- 


IV 
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15-97;  pubiishad  7-t7- 
97 

MTERIOR.  D^ARTMEMT 
Hsh  and  WWdW^  Sarrtea 
Endanovaa  and  ttaratfanad 


due  by  10-15-97; 
published- 9-t5-97 

RAILROAa  RETHIEIIEIIT 
BOABO 


But  IF0U>  (Klamath  and 
Columbia  Ffivers); 
commante  due  by  10-17- 
97;  pubtiahad  8-5-97 

INTERIOR  DEPARTMEKT 
N8Bonai  rata  sarviGa 

National  Parte  Systamr 
■Glacier  Bay  National' Partt. 
-AK;  coramaiciai  RsMnQ 
activitias;  cotnmants  due 
by  10-15-97;  pubiishad  4- 
16-97 
MTERIOR  DEPARTMENT 
Surface  Mining  Radamatton 
and  Er^orcamant  OMca 
Parraanani  program  and 
abandoned  mine  land 
reclamation  plan 
sotoniSMoru: 
Nofib  Dakota;  commenla 
due  by  10-17-97; 
pubKshad  9-17-97 

JUfnCE  09ARTMENT 


Creiwmembers  inspection; 
90-day  rvodified 
inspection  procedure; 
comments  due  by  10- 
14-97;  published  8-15- 
97 


wid 

-Okninal  aians  arvl 
custody 

redeterminations; 
comments  due  t>y  10- 
15-97;  publishad  9-15- 
97 

NUCLEAR  REGULATORY 

Medical  use  of  byproduct 


terms;  comments 
due  by  10-14-97; 
pubiahed  7-31-97 
Produdion  and  utiliztation 
laciliea.  domestic  licensing: 
Nudaar  po«wer  reactors — 
Emergency  preparednees 
programs,  safeguards 
continger)cy  plans,  and 
security  programs; 
frequency  of  licensees' 
independent  reviews 
arxj  audits;  comments 
due  by  10-14-97; 
pubiahed  7-31-97 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Periodicals  mail;  presort 
requirements;  comments 


information  dbdosure  to 
consular  offictal;  comments 
due  by  10-14-97;  pubiiehed 
8-13-97 

SMALL  BUSINESS 

ADMINISTRATION 

SmaK  bustnass  size  standards: 

8(a)  business  development/ 
smaH  disadvantaged 
business  status 
determinations;  'vtif/tilKf ' 
requiremerrts  and 
contractual  assistance; 
Faderal  regulatory  reviear, 
comments  dua  by  10-14- 
97;  pubiahed  8-14-97 

TRAHBPORfTATION 
.DB>ARTMENT 


ports: 


revtsKjn; 
comment  request; 
comments  due  by  10-14- 
97;.published  8-29^7 
Drawbridge  operations: 
Ffc>hda;  oommenls  due  by 
10-14^  pubiishad  8-12- 
97 
Parts  and  waterways  saiaty: 
Missiaeippi  River,  LA; 
regulated  navigation  area; 
comments  doe  by  10->*- 
97;  published  8-29-97 

TRANSPORTATION 
DEPARTMENT 
Federal  AvtaUon 
<  Admlnlatralion 
Airworthiness  directives: 
Aerospace  Technologies  of 
Australia  Pty  Ltd.; 
comments  due  by  10-1^ 
97;  published  9-16-97 

Aerospace  Technologies  ol 

Australia  Pty  Ltd.; 

comments  due  by  10-17- 

97;  published  8-18-97 
Aerostar  Aircraft  Corp.; 

comments  due  by  10-14- 

97;  published  9-16^7 
Ayres  Corp.;  comments  due 

by  10-17-97;  published  8- 

18-97 

Boeing;  comments  due  by 
10-14-97;  published  9-2- 
97 

British  Aeroepaoe; 
comments  due  by  10-17- 
97;  published  9-22-97 

Cessna;  comments  due  by 
10-14-97;  published  9-16- 
97 

Cessna  Aircraft  Co.; 
comments  due  t>y  10-14- 
97;  pubiahed  9-16-97 


t^litrchild;  coromenta  due  t>y 

10-14-97;  pubNshed  9-16- 

97 
Guttstraam;  comments  due 

by  10-14-97;  published  9- 

16-97 
GuMstream  American; 
•    comments  due  by  10-14- 

97;  published  9-16-97 
-  Hartwi  Aircraft 

Manufacturings  Coip.; 

commenta  due  by  10-14- 

97;  pubiiehed  9-16-97 
Industrie  Aeconauliche  a 

Meccaniche  Rinaldo 

PiaggiOi,  S.pJV.;  comments 

due  by  10-14-97; 

published  9-16-97 
tocMieed;  comments  due 

by  10-14-97;  published  9- 

16-97 
McDonnelt  Douglas; 

comments  due  by  10-14- 

97;  published  9-1647 
.  Mitsubishi;  comments  due 

by  10-14-^;  pubiishad  9- 

16-97 
New  Piper  Aircraft.  Inc.; 

cowwaawtB  due  by  10-14- 

»f;  puMahed  9-16-97 
New  Piper  Aircraft.  Inc., 

corrediorT;  comments  due 

by  10-14-97;  pubiishad    - 

10-7-07 
Partenavia  Costruzioai 

Aaronauticas,  S.p.A.; 

comments  due  t>y  10-14- 

97;  published  9-16-97 
Pilatus  Aircraft,  Ltd.; 

comments  due  by  10-14- 

97;  published  9-1647 
Pilatus  BrlttervNorman 

Limited;  comments  due  by 

10-14-97;  published  9-16- 

97 
Pratt  &  Whitney;  comments 

due  by  10-17-97; 

published  9-17-97 
RAPCO,  Inc.;  comments 

due  by  10-17-97; 

published  8-21-97 
Raytfieon;  comments  due  t>y 

10-14-97;  published  9-16- 

97 
Sabreliner  comments  due 

by  10-14-97;  published  9- 

16-97 
SIAI  Marchelti;  comments - 

due  by  10-14-97; 

published  9-16-97 
SOCATA-Groupe 

AEROSPATIALE; 

comments  due  by  10-14- 

97;  published  9-16-97 
Twin  Commarxier  Aircraft 

Corp.;  comments  due  t)y 

10-1447:  pubished  9-16- 

V  •.  ,    1,  •-•        \ 
Class  E  airapace;  commerrts 
due  by  10-14-97;  published 
9-11-97 


Jet  routes;  commanls  due  by 
10-15-97;  published  8-28-97 

TRANSPORTATION 
DEPARTMENT 

NaUoMfc  Highway  TraM*. 
Safety  Administialton ' 

Odometer  disclosure 
requirements: 

Exemptions;  comments  doe 
by  10-14-97;  published  9- 
11-97 

TRANSPORTATION 
DEPARTMENT 


Administration 

Hazardous  materials 
Iransportatioa- 

Hazardous  liquid 
tranaporlation — 

Liquified  compressed 
gasses  in  cargo  tank 
motor  vehicles;  safety 
starxlards  for  unloading; 
comments  due  by  10- 
17-97;  published  8-18- 
97 

TREASURY  DVARTMBTT 

Customa 


Country  d  origin  marking: 

-Frozen  imported  produce; 
oomments  due  by  10-17- 
97;  pubNshed  8-1647 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bins  from  the  current 
session  ol  Congress  wfiich 
tiave  tWGome  Federal  laws.  It 
may  be  used  in  conjunctkxi 
with  -PLUS"  (Public  Laws 
Update  Service)  on  202-S23- 
6641 .  This  list  is  also 
available  online  at  http7/ 
l(Mvw.nara.gov/nara/fedreg/ 
fedrag.html. 

The  text  of'  laws  is  not 
published  in  tt)a  Fadafd 
Register  but  may  be  ordered-' 
in  "slip  law"  (irxjividual 
pamphlet)  form  from  the 
Superinterxlent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone.  202-512-2470).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/su_doca^. 
Some  laws  may  not  yet  tw 
avaiiat)le. 

H.R.  a2tm».L.  106-66 

Department  of  Defense 
Appropriations  Act^  1998  (Od^ 
8,  1997;  111  Stat.  1203)      v;. 

Last  LM  Octsher  t,  1997 
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Treaty-based  return  positions.  53384-53387 
Withholding  of  tax  on  certain  U.S.  source  income  paid  to 
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credits,  etc.,  53387-53498 
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witholding  on  interest.  53503-53504 
Procedure  and  administration: 

Internal  revenue  law  violations;  rewards  for  information; 
cross  reference.  53274-53275 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  53381 
Committees;  establishment,  renewal,  termination,  etc.: 

Commissioner's  Advisory  Group.  53381-53382 

Intemational  Deveiopmant  Cooperation  Ager>cy 

See  Overseas  Private  Investment  Corporation 

Intamationai  Trade  Administration 

NOTICES 
Antidumping: 
Fresh  cut  flowers  from — 

Colombia.  53287-53306 
Gray  Portland  cement  fit>m — 
Mexico,  53306 
Countervailing  duties: 
Hot-rolled  lead  and  bismuth  carbon  steel  products  from — 
United  Kingdom.  53306-53317 

Justice  Department 

See  Drug  ^iforcement  Administration 

l.abor  Department 

See  Employment  and  Training  Administration 
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NOTICES 

Privacy  Act: 
Systems  of  records,  53343-53347 

National  Aeronautica  artd  Space  Administration 

NOTICES 

Conduct  of  employees;  post-employment  restrictions; 
waivers: 
Honeycutt.  Jay.  53351 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Al  Gordon  Software,  Inc..  53351 
CASI.  53351-53352 
Computer  Sciisnces  Corp..  53352 

National  Communicationa  System 

NOTIC» 
Meetings: 
National  Sectuity  Telecommunications  Advisory 
Committee.  53352 

National  Foundation  on  ttia  Arts  and  tha  Huroanitiaa 

NOTICES 
Meetings: 
Arts  and  Artifacts  Indemnity  Panel  Advisory  Committee, 
53352 

National  Inatitutoa  of  Healtti 

NOTICES 

Meetings: 

Center  for  Scientific  Review  special  emphasis  panels. 
53333-53334 

National  Heart.  Lung,  and  Blood  Institute,  53334 

National  Institiite  of  Mental  Health.  53334 
Recombinant  DNA  molecules  research: 

Actions  under  guidelines.  53335 

National  Oceanic  and  Atmoapheric  Administration 

RULES 

Tuna,  Atlantic  bluefin  fisheries,  53247-53248 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean  Fishery  Management  Coimcil;  hearings.  53281 
Caribbean.  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources,  53278-53281 
NOTICES 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Cotmcil.  53317- 
53319 
Permits: 
Endangered  and  threatened  species.  53319 

National  Park  Sarvica 

NOTICES 

Environmental  statements;  notice  of  intent: 
Point  Reyes  National  Seashore.  CA.  53336 
Vancouver  National  Historic  Reserve.  WA,  S3336-53337 

National  Register  of  Historic  Places: 
Pending  nominations,  53337-53338 

Nudaar  Regulatory  Commiaalon 

PROPOSED  RULES  ' 

Byproduct  material;  medical  use: 
Regulatory  revision;  issues  and  request  for  public  input 
Workshops,  53249-53250 


Production  and  utilization  facilities;  domestic  licensing: 
Light  water  reactors;  plant  performance  acceptability  for 
severe  accidents;  safety  r^ulations  scope  of 
consideration;  withdrawn.  53250-53251 
NOTICES 
Generic  letters: 
Net  positive  suction  head  for  emergency  core  cooling  and 
contaiiunent  heat  removal  pumps;  adequacy 
confirmation  information  nibraission.  53353-53354 
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Reactor  Safeguards..  Advisory  Committee,  53354 
Applications,  hearings,  determinations,  etcj 
Wisconsin  Electric  Power  Co..  53352-53353 

Offlca  of  umtad  Stataa  Trade  RapraaantaUva 

See  Trade  Representative.  Office  of  United  States 

Ovarsaas  Private  Investment  Corporation 
Nonccs 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  53338 

Personnel  Management  Offica 

RULES 
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'    Opportunities  to  enroll  and  change  enrollment 

Correction,  53223 
Intergovernmental  Personnel  Act  programs: 
Personnel  administration  by  State  and  local  governments; 
merit  systems  standards 
Correction,  53223 
NOTICES 
Agency  information  collection  activities: 
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Fed^d  Prevailing  Rate  Advisory  Committee.  53355 

Prasidantiai  Documanta 

PROCLAMATIONS 

Special  observances: 
General  Pulaski  Memorial  Day  (Proc.  7036).  53527 
Leif  Erikson  Day  (Proc.  7035),  53525-53526 

Public  Health  Sarvica     ' 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

Sacuritiaa  and  Exchange  Commiaaion 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange.  Inc.,  53356-53357 

Boston  Stock  Exchange,  Inc.,  53357-53358 

Qiicago  Board  Options  Exchange,  Inc.,  53358-53361 

National  Association  of  Securities  Dealers.  Inc.,  53361- 
53369 
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Pacific  Exchange.  Inc.,  53373-53377 
Applications,  hearings,  determinations,  etc.: 
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PROPOSED  RULES 
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PROPOSCO  RULES  * 
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Tennessee  Valiey  Autfwrity 

NOTICES 
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Dispute  settlement  panel  establishment  requests — 
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quarantine  requirements,  53378-53379 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Transit  Administration 

Treasury  Department 

See  Internal  Revenue  Service 
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Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  53379- 
53381 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabiiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tfte  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRpart890    * 

RIN3206-AH46 

F«d«ral  EmployMS  Health  BeiwfHs 
Program:  OpportunitiM  to  Enroll  and 
Chang*  EnroNniant 

AQENCY:  Office  of  Personnel 
Management 

ACTION:  Correction  to  final  rule. 

summary:  The  Office  of  Personnel 
Management  is  issiiing  this  docimient  to 
correct  an  incorrect  reference  cited  in 
$890.807(c]  (62  FR  38433.  July  18. 
1997). 

EFFECTIVE  DATE:  September  22, 1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Barbara  Myers  (202)  606-0004. 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  page  38441,  third  coliunn, 
§  899.807(c)(1)  of  the  final  rule 
published  on  July  18. 1997,  is  corrected 
to  read  as  follows: 

(c)  Failure  to  make  an  election  under 
§890.806(m).  (1)  If  the  annuity  is 
insufficient  to  pay  the  full  subscription 
charge  due  for  the  plan  in  which  the 
former  spouse  is  enrolled,  the  former 
spouse  may  elect  one  of  the  two 
opportunities  offered  under 
§  890.806(m]  (electing  a  plan  with  a  full 
subscription  charge  that  is  less  than  the 
annuity;  or  paying  premiums  directly  to 
the  retirement  system  in  accordance 
with  §  890.808(d)).  Except  as  provided 
in  paragraph  (c)(3)  of  this  section  the 
enrollment  of  a  former  spouse  who  fails 
to  make  an  election  within  the  specified 
time  frame  will  be  terminated. 
•        *        •      ••        • 

Jacquline  D.  Carter. 

Federal  Regulations  Liaison  Officer. 

[Fk  Doc  97-27110  Filed  10-10-97;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart900 
RIN3206-AH90 

Intergovammental  PersoTHial  Act 
Programs;  StaiKtards  for  a  Merit 
System  of  Personnel  Administration 

AQBICY:  Office  of  Personnel 

Management. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management,  in  publishing  regulations 
at  §  900.604.  (62  FR  33971,  June  24, 
1997)  added  a  paragraph  to  the 
regulation  but  referenced  the  addition  as 
a  revision.  This  dociunent  corrects  that 
error. 

EFFECTIVE  DATE:  July  24, 1997. 

ROR  FURTHER  MFORMATKM  CONTACT:  Gary 

L.  Smith,  202-606-2980.  EMAIL 

glsmithdopm.gov,  or  FAX  202-606- 

2663. 

SUPPLEMENTARY  INFORMATION:      ' 

Accordingly,  the  final  rule  published  on 

June  24, 1997,  on  page  339^1.  third 

column,  sentence  foUowring  reference  to 

Authority  is  corrected  to  read  as 

follows: 

2.  In  Subpart  F  $  900.604  paragraph 
(b)(3)  is  revised  and  paragraph  (b)(4)  is 
added  to  read  as  follows: 
Jacqalfae  D.  Carter. 
Federal  Regulations  Liaison  Officer. 
(FR  Doc.  97-27109  Filed  10-10-97;  8:45  am) 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part  301 
[DoctotNa97-07»-q 

Oriental  Fruit  Fly;  Designation  of 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


r:  We  are  amending  the  Oriental 
fruit  fly  regulations  by  expanding  the 
quarantined  area  in  Los  Angeles  County, 
CA,  and  restricting  the  interstate 
movement  of  regulated  articles  from  the 


quarantined  area.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Oriental  fruit 
fly  into  noninfested  areas  of  the  United 
States. 

DATES:  Interim  rule  effective  October  7. 
1997.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  15, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-073-3,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-073-3.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefen,  Operations  Officer, 
Domestic  and  Emergency  Programs, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236.  (301)  734- 
8247;  or  e-mail: 
mstefiEU)@aphis.usda.gov. 

SUPPLEMENTARY  MFORMATKM: 
Background 

The  Oriental  fruit  lly,  Boctroceni 
dorsalis  (Hendel),  is  a  destructive  pest 
of  citrus  and  other  types  of  fruit,  nuts, 
andVegetables.  The  short  life  cycle  of 
the  Oriental  fruit  fly  allows  rapid 
development  of  serious  outbreaks  and 
can  cause  severe  economic  losses. 
Heavy  infestations  can  cause  complete 
loss  of  crops. 

The  Oriental  fruit  fly  regulations, 
contained  in  7  CFR  301.93  through 
301.93-10  (referred  to  below  as  the 
regulations),  were  established  to  prevent 
the  spread  of  the  Oriental  fruit  fly  into 
noninfested  areas  of  the  United  States. ' 
Section  301.93-3(a)  provides  that  the 
Administrator  will  list  as  a  quarantined 
area  each  State,  or  each  portion  of  a 
State,  in  which  the  Oriental  fruit  fly  has 
been  found  by  an  inspector,  in  which 
the  Administrator  has  reason  to  believe 
that  the  Oriental  fruit  fly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
proximity  to  the  Oriental  fruit  fly  or  its 
inseparability  for  quarantine 
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enforcement  purposes  from  localities  In 
which  the  Oriental  fruit  fly  has  been 
found.  The  regulations  also  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  the 
quarantined  areas.  Quarantined  areas 
are  listed  in  §301.93-3(c). 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 
substantially  the  same  as  those  imposed 
on  the  interstate  movement  of  regulated 
articles,  and  the  designation  of  less  than 
the  entire  State  as  a  quarantined  area 
will  prevent  the  interstate  spread  of  the 
Oriental  fruit  fly. 

In  an  interim  rule  effective  August  20, 
1997,  and  published  in  the  Federal 
R^i^  on  August  26. 1997  (62  FR 
45141-45142,  Docket  No.  97-073-1),  we 
quarantined  a  portion  of  Los  Angeles 
County,  CA,  and  restricted  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area.  In  a  second  interim 
rule  efiective  September  4,  1997,  and 
published  in  the  Federal  Register  on 
September  10, 1997  (62  FR  47551- 
47553,  Docket  No.  97-073-2).  we 
quarantined  an  additional  area  in  Los 
Angeles  County,  CA. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
reveal  that  an  additional  portion  of  Los 
Angeles  County,  CA,  is  infested  with  the 
Oriental  fruit  Qy.  The  Oriental  fruit  Qy 
is  not  known  to  exist  anywhere  else'in 
the  continental  United  States. 

Officials  of  State''8gencies  of 
California  have  begun  an  intensive 
Oriental  frriit  fly  eradication  program  in 
the  quarantined  area  in  California.  Aiso, 
California  has  taken  action  to  restrict  the 
intrastate  movement  of  certain  articles 
from  the  quarantined  area. 

Accordingly,  to  prevent  the  spread  of 
the  Oriental  fruit  fly  into  other  States, 
we  are  amending  the  regulations  in 
§  301 .93-3  by  expanding  the 
quarantined  area  in  Los  Angeles  County, 
CA.  The  revised  quarantined  areas  of 
Los  Angeles  Coimty,  CA,  are  described 
in  the  rule  portion  of  this  dociunent. 
The  area  expanded  by  this  interim  rule 
is  the  second  area  described. 

Eiueigency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opporttuiity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Oriental  fruit 


fly  from  spreading  to  noninfested  areas    ' 
of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  withing  60  days  ef  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  putdish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Reguiatoiy 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  amends  the  Oriental  fruit 
fly  regulations  by  expanding  the 
quarantined  area  in  Los  Angeles  County, 
CA.  The  regulations  restrict  the 
interstate  movement  of  regulated 
articles  from  the  quarantined  areas. 

Within  tht;  quarantined  portion  of  Los 
Angeles  County,  there  are 
approximately  176  entities  that  will  be 
affected  by  tbis  rule.  All  would  be 
considered  small  entities.  These  include 
2  fanners'  markets,  1  grower,  1 
community  garden,  1  distributor.  119 
fruit  sellers.  47  nurseries.  1  packer,  and 
4  swap  meets.  These  small  entities 
comprise  less  than  1  percent  of  the  total 
number  of  similar  smiall  entities 
operating  in  the  State  of  California.  In 
addition,  these  small  entities  sell 
regulated  articles  primarily  for  local 
intrastate,  not  interstate,  movement  so 
the  effect,  if  any,  of  this  regulation  on 
these  entities  appears  to  be  minimal. 

The  effect  on  those  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availability  of 
various  treatments,  that,  in  most  cases, 
will  allow  these  small  entities  to  move 
regulated  articles  Interstate  with  very 
little  additionid  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  programyactivity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  8ub)ect  to 
Executive  Order  12372,  which  requires 
intergovenunental  (Sonsultation  with 


State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule:  (2)  has  no 
retroactive  effect:  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  lule. 

National  Environmental  Policy  Act 

An  enviroiunental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  Oriental  fruit  fly 
jegulatory  program.  The  site  specific 
environmental  assessment  provides  a 
basis  Cor  the  conclusion  that 
implementation  of  integrated  pest 
management  to  achieve  eradication  of 
the  Oriental  fruit  fly  will  not  have  a 
significant  impact  on  human  health  and 
the  natural  environment.  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  a&d  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
fifirfing  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Enviroiunental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.],  (2) 
Regulations  of  the  Coimcil  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS"  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  enviroiunental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue.  SW.,  Washington,  EX^,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  MFOratATXW  CONTACT. 

Paperwork  Reduction  Act 

This  nde  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  {M  U.S.C.  3501 
et  seq.). 

List  of  Subfects  in  7  CFR  Part  301 

Agricidtural  commodities. 
Incorporation  by  reference.  Plant 
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diseases  and  pests.  Quarantining, 
Reporting  and  recordkeeping 
requirements.  Transportation.  * 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— fX>MESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Aethority:  7  U.S.C  147a.  150bb.  ISOdd, 
ISOee,  ISOff,  161. 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  In  $  301.93-3.  paragraph  (c),  the 
entry  for  California  is  amended  by 
revising  the  entry  for  Los  Angeles 
County  to  read  as  follows: 

1301  .tS-S 


Califixnia 

Los  Angeles  County.  That  portion  of  Los 
Angeles  County  beginning  at  the  intersection 
of  Arrow  Highway  and  Interstate  Highway 
60S:  then  west  along  Arrow  Highway  to 
Buena  Vista  Street;  then  north  along  Buena 
Vista  Street  to  Huntington  Drive:  then  east 
along  Huntington  Drive  to  Foothill 
Boulevard;  then  east  along  Foothill 
Boulevard  to  the  shoreline  of  the  San  Gabriel 
River,  then  northeast  along  the  shoreline  of 
the  San  Gabriel  River  to  State  Highway  39 
(San  Gabriel  Canyon  Road);  then  southeast 
along  an  imaginary  line  to  the  intersection  of 
Sierra  Madre  Avenue  and  Glendora  Avenue; 
then  south  along  Glendora  Avenue  to  Alosta 
Avenue:  then  east  along  Alosta  Avenue  to 
Lone  Hill  Avenue:  then  south  along  Lone  Hill 
Avenue  to  Cypress  Street;  then  west  along 
Cypress  Street  to  Badillo  Street;  then 
southwest  along  Badillo  Street  to  Reeder 
Avenue;  then  south  along  Reeder  Avenue  to 
Puente  Street;  then  southeast  along  Puente 
Straet  to  Via  Verde;  then  southwest  along  Via 
Varde  to  The  Mall;  then  south  along  The  Mall 
to  Interstate  Highway  10:  then  west  along 
Interstate  Highway  10  to  Grand  Avenue:  then 
southeast  along  Grand  Avenue  to  Amar  Road; 
then  west  and  northwest  along  Amar  Road  to 
Baldwin  Park  Boulevard;  then  northeast 
along  Baldwin  Park  Boulevard  to 
Fiancisquito  Avenue;  then  northwest  along 
Prancisquito  Avenue  to  Ramona  Boulevard; 
then  west  along  Ramona  Boulevard  to 
Interstate  Highway  605;  then  northeast  along 
Interstate  Highway  60S  to  the  point  of 
beginning. 

Also,  that  portion  of  Los  Angeles  County 
beginning  at  the  intersection  of  Interstate 
Highway  10  and  Gateway  Boulevard:  then 
east  along  Interstate  Highway  10  to  its  second 
intersection  with  National  Boulevard;  then 
east  along  National  Boulevard  to  lefEsrson 
Boulevard:  then  east  along  Jeffieison 
Boulevard  to  La  Cienega  Boulevard;  then 
south  along  La  Cienega  Boulevard  to  Rodeo 
Road;  then  east  along  Rodeo  Road  to  Martin 
Luther  King.  Jr.  Boulevard:  then  southeast 
along  Martin  Luther  King,  Jr.  Boulevard  to 
Crenshaw  Boulevard:  then  south  along 
Crenshaw  Boulevard  to  Slauson  Avenue; 


then  east  along  Slauson  Avenue  to  Vannont 
Avenue:  then  south  along  Vermont  Avenue 
to  Florence  Avenue;  then  east  along  Florence 
Avenue  to  Interstate  Highway  110;  tfam 
south  along  Interstate  ifigbway  110  to 
Manchester  Avenue;  then  east  along 
Manchester  Avenue  to  Avalon  Boulevard; 
then  south  along  Avalon  Boulevard  to 
Roeecrans  Avenue;  then  west  along 
Rosecrans  Avenue  to  Interstate  Hi^way  110; 
then  south  along  Interstate  Highway  110  to 
State  Highway  91  (Artesia  Boulevard);  then 
west  along  State  Highway  91  (Artesia 
Boulevard)  to  Western  Avenue;  than  south 
along  Western  Avenue  to  190th  Street;  then 
west  along  190th  Street  to  Anita  Street;  then 
southwest  along  Anita  Street  to  Herondo 
Street:  then  southwest  along  Herondo  Street 
to  Hermosa  Avenue;  then  west  along  an 
imaginary  line  to  the  Pacific  Ocean  coastline; 
then  northwest  along  the  Pacific  Ocean 
coastline  to  a  point  due  west  of  the  west  end 
of  Ocean  Park  Boulevard;  then  east  along  an 
imaginary  line  drawn  from  that  point  to  the 
west  end  of  Ocean  Park  Boulevard;  then 
northeast  along  Ocean  Park  Boulevard  to 
Gateway  Boulevard;  then  northeast  along 
Gateway  Boulevard  to  the  point  of  beginning. 

Dmie  in  Washington.  DC.  this  7th  day  of 
October  1997. 

CraigA-Ksed, 

Acting  AdmintBtrator,  Animal  and  Mant 
Health  Inspection  Service. 
(FR  Doc.  97-27099  Filed  lOhlO-97;  8:45  am) 
iHiJNQ  OOOK  S«t«-M-r 


■  DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martuting  Sarvic* 

7CFR  Part  982 

[Dodut  Na  FV97-M2-1 IFR] 

Hazalnuts  Qrown  in  Oragon  and 
Washington;  Raducad  Asaasawtant 
Rata 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

ACYkM:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
decreases  the  assessment  rate 
established  for  the  Hazelnut  Marketing 
Board  (Board)  under  Marketing  Order 
No.  982  for  the  1997-98  and  subsequent 
marketing  years.  The  Board  is 
responsible  for  local  administration  of 
the  marketing  order  which  regulates  the 
handling  of  hazelnuts  grown  in  Oregon 
and  Washington.  Authorization  to 
assess  hazelnut  handlers  enables  the 
Board  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  1997-98  marketing 
year  covers  the  period  Jtdy  1  through 
June  30.  The  assessment  rate  will 
continue  until  amended,  suspended,  or 
terminated. 


IMTES:  Efiisctive  October  15,  1997. 
Comments  received  by  December  IS, 
1997,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  posons  are 
invited  to  submit  written  comments 
conceming  this  nile.  Comments  must  ba 
sent  in  triplicate  to  the  Docket  Qerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  Room  2S25-S,  P.O.  Box  96456, 
Washington.  DC  20090-6456;  Fax  (202) 
720-5698.  Comments  should  reference 
the  docket  niunbOT  and  the  date  and 
page  ntunber  of  this  isstie  of  the  Federal 
Regiatar  and  will  be  available  ftH-  public 
inspection  in  the  Office  of  the  Docket 
Qerk  during  regular  business  hours. 
FOR  FURTHER  WTOWMATIOM  COHTACT: 
Teresa  L.  Hutchinson,  or  Jadean  L. 
Williams.  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  DivisitHi. 
AMS.  USDA.  1220  SW  Third  Avenue. 
Room  369,  Portland,  OR  97204; 
telephone:  (503)  326-2724,  Fax:  (503) 
326-7440  or  George  J.  Kelhart, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA,  Room  2525-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regtilation  by  contacting  )ay  Gueiber, . 
Marketing  Order  Administration 
Branch,  Fruit  and  V^etable  Division, 
AMS,  USDA,  Room  2525-S,  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-5698. 

SUPPLBSNTARV  MFORMATKM:  This  rule 
is  issued  under  Maiketing  Agreement 
No.  115  and  Order  No.  982,  both  as 
amended  (7  CFR  part  982),  regulating 
the  handling  of  hazelnuts  grown  in 
Oregon  and  Washington  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
effective  under  the  Agricidtural 
Mariceting  Agreement  Act  Of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "AcL"" 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  nde  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  hazelnut  handlers  are  subject 
to  assessments.  Fimds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  hazelnuts 
beginning  Jidy  1, 1997,  and  continuing 
until  amended,  suspen'led,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regidations'.  or 
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policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principcd 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
Mter  than  20  days  after  the  date  of  the 
en<^  of  the  ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Board  for  the 
1997-98  and  subsequent  marketing 
years  from  $0,007  to  $0,004  per  pound. 

The  hazelnut  marketing  order 
provides  authority  for  the  Board,  with 
the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Board  are  producers  and 
handlers  of  hazelnuts.  They  are  familiar 
%vith  the  Board's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directiy  affected 
persons  have  an  opportiuiity  to 
participate  and  provide  input. 

For  me  1996-97  and  subsequent 
marketing  years,  the  Board 
recommended,  and  the  Department 
approved,  an  assessment  rate  that  would 
continue  in  effect  from  marketing  year 
to  marketing  year  indefinitely  unless 
modified,  suspended,  or  terminated  by 
the  Secretary  upon  recommendation 
and  information  submitted  by  the  Board 
or  other  information  available  to  the 
Secretary. 

The  Board  met  on  August  28,  1997, 
and  unanimously  recommended  1997- 
98  expenditures  of  $553,218  and  an 
assessment  rate  of  $0,004  per  pound  of 
hazelnuts.  In  comparison,  last  year's 
budgeted  expenditures  were  $558,974. 
The  assessment  rate  of  $0,004  is  $0,003 
less  than  the  rate  currently  in  effect.  At 
the  current  rate  of  $0,007  per  pound  and 
an  estimated  1997  hazelnut  production 
of  70,000.000  pounds,  the  projected 
reserve  on  Jime  30, 1998,  would  exceed 


the  level  the  Board  believed  to  be 
adequate  to  administer  the  program. 
Section  982.62  of  the  order  allows  the 
Board  to  establish  and  maintain  an 
operating  monetary  reserve  in  an 
amount  not  to  exceed  approximately 
one  marketing  year's  operational 
expenses.  Last  year's  actual  Board 
expenditures  totaled  $284,894.  The 
reduced  assessment  rate  is  expected  to 
result  in  an  operating  reserve  of 
$257,497,  which  is  about  equal  to  what 
the  Board  actually  spent  last  year  for 
prozram  expenses. 

l^e  Board  discussed  lower 
assessment  rates,  but  decided  th^  an 
assessment  rate  of  less  than  $0,004 
would  not  generate  the  income 
necessary  to  administer  the  program 
with  an  adequate  reserve.  Major 
expenses  recommended  by  the  Board  for 
the  1997-98  marketing  year  include 
$46,864  for  personal  service  (salaries 
and  benefits),  $5,640  for  rent,  $5,000  for 
compliance,  $17,000  for  a  crop  survey, 
$269,000  for  promotion,  and  $182,364 
for  an  emergency  fund.  Budgeted 
expenses  for  these  items  in  1996-97 
were  $50,020,  $5,640,  $5,000,  $15,000. 
$275,000,  and  $182,364,  respectively. 
The  Board  will  consider  using 
emergency  funds  for  authorized 
activities  when  it  is  reasonably  certain 
that  its  estimate  of  assessable  hazelnuts 
is  reached.  It  will  not  be  able  to  make 
this  determination  until  December  1997,  ■ 
the  month  in  which  the  hazelnut 
harvest  and  deliveries  to  handlers 
usually  are  completed.  Thus,  any 
decision  on  whether  or  not  to  undertake 
any  additional  activities  will  not  be 
made  until  December  1997,  at  the 
earliest. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  hazelnuts.  With  hazelnut 
shipments  for  the  year  estimated  at 
70,000,000  pounds,  the  $0,004  per     ' 
pound  assessment  rate  should  provide 
$280,000  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  interest  and  funds  from  the  Board's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  will  be  kept  within  the 
maximum  permitted  by  the  order. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  u{>on  recommendation  and 
information  submitted  by  the  Board  or 
other  available  information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  marketing  year  to 
recommend  a  budget  of  expenses  and 


consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Board  meetings  are 
available  from  the  Board  or  the 
Department.  Board  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  will  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The  Board's 
1997-98  budget  and  those  for 
subsequent  marketing  years  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Mari^eting  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  Qexibility  analysis. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,000 
producers  of  hazelnuts  in  the 
production  area  and  approximately  25 
handlers  subject  to  regulation  under  the 
marketing  order.  Sinall  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
hazelnut  producers  and  handlers  may 
be  classified  as  small  entities. 

This  rule  decreases  the  assessment 
rate  established  for  the  Board  and 
collected  from  handlers  for  the  1997-98 
and  subsequent  marketing  years.  The 
Board  unanimously  recommended 
1997-98  expenditures  of  $553,218  and 
an  assessment  rate  of  $0,004  per  pound 
of  hazelnuts.  The  assessment  rate  of 
$0,004  is  $0,003  less  than  the  rate 
ciurenUy  in  effect.  At  the  current 
assessment  rate  of  $0,007  per  pound,  the 
Board's  reserve  was  projected  to  exceed 
the  level  the  Board  believed  to  be 
adequate  to  administer  the  program. 
Therefore,  the  Board  voted  to  lower  its 
assessment  rate  and  use  more  of  the 
reserve  to  cover  its  expenses.  Section 
982.62  of  the  order  allows  the  Board  to 
establish  and  maintain  an  operating 
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monetary  reserve  in  an  amount  not  to 
exceed  approximately  one  marketing 
year's  operational  expenses.  Last  year's 
actual  Board  expenditures  totaled 
$284,894.  The  reduced  assessment  rate 
is  expected  to  result  in  an  operating 
reserve  of  $257,497,  which  is  about 
equal  to  what  the  Boud  actually  spent 
last  year  for  program  expenses. 

The  Board  discussed  alternatives  to 
this  rule,  including  alternative 
expenditure  levels.  Lower  assessment 
rates  were  considered,  but  not 
recommended  because  they  would  not 
generate  the  income  necessary  to 
administer  the  program  with  an 
adequate  reserve.  Major  expenses 
r^conunended  by  the  Board  for  the 
1997-98  marketing  years  include 
$46,864  for  personal  services  (salaries 
and  benefits).  $5,640  for  rent,  and 
$5,000  for  compliance.  $17,000  for  a 
crop  survey,  $269,000  for  promotion, 
and  $182,364  for  an  emergency  fund. 
Budgeted  expenses  for  these  items  in 
1996-97  were  $50,020,  $5,640,  $5,000. 
$15,000.  $275,000,  and  $182,364, 
respectively.  As  mentioned  earlier,  the 
Board  will  not  make  any  decision  on 
using  emergency  funds  until  December 
1997,  at  the  earliest. 

Hazelnut  shipments  for  the  year  are 
estimated  at  70,000,000  pounds,  which 
should  provide  $280,000  in  assessment 
income.  Income  derived  frxim  handler 
assessments,  along  with  interest  and 
funds  from  the  Board's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
will  be  kept  within  the  maximiun 
permitted  by  the  order. 

Recent  price  information  indicates 
that  the  grower  price  for  the  1997-98 
marketing  season  will  range  between 
$0.32  and  $0.43  per  pound  of  hazelnuts. 
Therefore,  the  estimated  assessment 
revenue  for  the  1997-98  marketing  years 
as  a  percentage  of  total  grower  revenue  ' 
will  range  between  .93  and  1.25  percent 

This  action  will  reduce  the 
assessment  obligation  imposed  on 
handlers.  While  this  rule  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  will  be  offset  by  the  benefits 
derived  by  the  operation  of  the 
marketing  order.  In  addition,  the 
Board's  meeting  was  widely  publicized 
throughout  the  hazelnut  industry  and 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations  on  all  issues.  Like 
all  Board  meetings,  the  August  28, 1997, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 


interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  busin^ses. 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
hazelnut  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule.. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  ^et  forth, 
will  tend  to  effectuate  the  declared 
I>olicy  of  the  Act 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  caxise 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  efiiective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Tliis  action  reduces  the 
current  assessment  rate  for  hazelnuts; 
(2)  the  1997-98  marketing  year  began  on 
July  1, 1997,  and  the  marketing  order 
requires  that  the  rate  of  assessment 
apply  to  all  assessable  hazelnuts 
handled  during  such  marketing  year,  (3) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Board  at  a  public  meetii^  and  is  similar 
to  other  assessment  rate  actioiis  issued 
in  past  years;  and  (4)  this  interim  final 
rule  provides  a  60-day  comment  p>eriod, 
and  all  comments  timely  received  will 
be  considered  prior  to  finalization  of 
this  rule. 

List  of  Subfects  in  7  CFR  Part  982 

Marketing  agreements.  Hazelnuts, 
Reporting  and  recordkeeping 
requirements.  ' 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  982  is  amended  as 
follows: 

PART  W2— HAZELNUTS  GROWN  IN 
OREGON  AND  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows: 

Aothority:  7  U.S.C  601-674. 

1982.340    [Amandad] 

2.  Section  982.340  is  amended.by 
removing  the  words  "July  1, 1996,"  and 


adding  in  their  place  the  words  "July  1, 
1997."  and  by  removing  "$0,007"  and 
adding  in  its  place  "$0,004." 

Dated:  October  7, 1997. 

Robert  C  Keeney. 

Deputy  Adntinistrator,  Frvitand  Vegetable 
Ptognuns. 

[FR  Doc.  97-27101  Filed  10-10-97;  8:45  am] 
HUJNa  OOOC  W1>  M  P 


FARM  CREDIT  ADMINISTRATION 

12CFRPart615 
RMaOS2-AB73 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations;  Book-Entry  Prooeduias  for 
Farm  Credit  Securities 

AGSICY:  Farm  Credit  Administration. 
ACTWW;  Final  rule.         

SUMMARY:  The  Farm  Credit 
Administration  (FCA).  through  the  FCA 
Board  (Board),  adopts  as  final  with 
minor  technical  changes  a  previously 
adopted  interim  rule  that  revises 
procediires  governing  the  issuance, 
maintenance,  and  transfer  of  Farm         » 
Credit  securities  on  the  book-entry 
system  of  the  Federal  Reserve  Banks 
(Book-entry  System).  This  action 
completes  rulemaking  necessary  to 
conform  FCA  book-entry  procedures  to 
the  recentiy  revised  book-entry 
procedures  of  the  Department  of  the 
Treasury  (Treasury),  which  regulates  the 
Book-entry  System  for  Treasury 
securities.  The  action  simultaneously 
finalizes  ctniforming  amendments  in  the 
book-entry  regulations  governing 
secxuities  of  the  Farm  (>edit  System 
Financial  Assistance  Corp>oration  (FAC) 
and  the  Federal  Agricultural  Mortgage 
Corporation  (Farmer  Mac). 
EFFECTIVE  DATE:  January  1,  1997,  except 
that  the  technical  amendments  adopted 
herein  are  Elective  30  days  aftm 
publication  during  which  either  ot  both 
Houses  of  Congress  are  in  session.  A 
notice  of  effective  date  for  the  technical 
amendments  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  eronMATIOH  CONTACT: 

Laurie  A.  Rea,  Senior  Policy  Analyst. 

Office  of  Policy  Development  and 

Risk  Control.  Farm  Credit 

Administration.  McLean.  VA  22102- 

5090.  (70^  883-4498. 
or 
William  L.  Larsen,  Senior  Attorney, 

Office  of  General  Counsel,  Farm 

Credit  Administration.  McLean,  VA 

22102-5090,  (703)  883-4020,  TDD 

(703)  883-4444. 
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SUPPLEMENTARY  INFOmiATION: 
I.  Background 

On  December  20, 1996.  the  FXIA 
published  interim  regulations 
completely  revising  the  procedures 
governing  the  issuance,  maintenance, 
and  transfer  of  Farm  Credit  securities  on 
the  Book-entry  System  (61  FR  67188). 
The  FCA's  interim  rulemaking  followed 
the  action  of  Treasury,  which  revised  its 
book-entry  regulations  to  eliminate 
outdated  legal  concepts  and  incorporate 
significant  changes  in  commercial  and 
property  law  affecting  the  holding  of 
securities  through  financial 
intermediaries.  At  the  request  of 
Treasury,  and  in  coordination  with 
other  regulators  of  Govemment- 
SpoDsored  Enterprises  (GSEs),  the  FCA 
made  the  interim  rule  effective  on 
January  1,  1997,  the  same  date  on  which 
Treasiuy's  new  book-entry  regulations 
became  effective.  This  coordinated 
action  was  designed  to  avoid  market 
uncertainty  and  help  ensure  a  consistent 
regulatory  approach  for  all  users  of  the 
Book-entry  System,  including  Farm 
Credit  System  (System)  institutions.  The 
interim  rulemaking  provided  for  a  post- 
eflective  date  comment  period. 

More  extensive  background  on  FCA 
book-entry  regulations  can  be  found  in 
the  interim  rulemaking  dociiment  and  is 
not  repeated  in  this  notice  of  final 
adoption.  A  detailed  explanation  of  the 
rationale  and  effect  c*'  the  Treasury's 
new  book-entry  regulations,  known  by 
the  acronym  "TRADES"  (Treasury/ 
Reserve  Automated  Debt  Entry  System) 
is  set  forth  in  Treasury's  proposed  and 
final  rulemaking  dociunents.  See  61  FR 
8420  (March  4, 1996)  and  61  FR  43626 
(August  23,  1996).  Members  of  the 
pubHc  should  refer  to  Treasury's 
TRADES  rulemaking  docimientation  for 
background  on  the  history  and 
mechanics  of  the  Book-entry  System 
and  guidance  on  the  general  provisions 
of  the  book-entry  regulations.  As  is  its 
current  policy  regarding  interpretation 
of  book-entry  regulations,  the  FCA 
expects  to  continue  to  follow  Treasury 
TRADES  interpretations  and  guidance 
with  respect  to  FCA  book-entry 
regulations  and  will  coordinate  with 
Treasury  regarding  future  guidance  and 
any  necessary  changes. 

n.  Conunents  and  Technical  Changes 

The  FCA  received  one  written 
comment  on  the  interim  regulations. 
The  Federal  Farm  Credit  Banks  Funding 
Corporation  (Funding  Corporation), 
responding  on  behalf  of  the  System 
banks,  fully  supported  the  interim 
regulations  but  suggested  several 
technical  clarifications.  In  addition,  the 
FCA  has  continued  to  considt  with 


Treasury,  the  Federal  Reserve  Board, 
and  the  Federal  Reserve  Bank  of  New 
York  regarding  final  implementation  of 
the  interim  regulations.  Treasury 
suggested  that  references  to  the  United 
States  in  several  sections  of  the  interim 
regulations  be  omitted  to  avoid  any 
implication  that  the  United  States 
guarantees  Farm  Credit  securities. 
Treasury  made  the  same  suggestion  to 
other  GSE  regulators  in  connection  with 
their  revised  book-entry  regulations. 
The  FCA  now  adopts  the  interim  book- 
entry  regulations  as  final,  but  in 
response  to  these  comments  and 
suggestions,  makes  several  minor 
technical  changes  in  the  regulations  as 
discussed  below. 

Section  615.5450(h) 

The  Funding  Corporation  suggested 
that  the  FCA  add  "respectively"  after 
the  words  "sections  4.2(c)  and  4.2(d)"  to 
clarify  that  consolidated  seciuities  are 
issued  under  section  4.2(c)  and 
Systemwide  securities  are  issued  under 
section  4.2(d)  of  the  Farm  Credit  Act  of 
1971,  as  amended  (Act)  (12  U.S.C. 
2155(c)).  The  final  rule  incorporates  this 
suggestion. 

Providing  for  Issuance  of  Registered 
Definitive  Securities  in  §§  615.5451(c) 
and  615.5457(c) 

The  Funding  Corporation  noted  that 
there  are  registered  definitive  Farm 
Credit  securities  outstanding  and  that 
registered  definitive  securities  may  be 
issued  in  the  future.  Thus,  the  Fimding 
Corporation  suggested  that  the  reference 
to  "bearer-definitive  form"  in 
§  615.5451(c)  be  replaced  with  a  more 
generic  reference  to  "definitive  form." 
which  would  encompass  both  bearer 
and  registered  definitive  form. 
Similarly,  the  Funding  Corporation 
sxiggested  deletion  of  the  term  "bearer" 
in  §  615.5457(c).  The  FCA  agrees  that 
regulatory  references  to  definitive 
securities  should  not  be  limited  to 
-  bearer  securities  and  is  adding  the 
phrase  "either  registered  or"  preceding 
the  term  "bearer"  in  both  sections.  In 
§  615.5451(c),  this  broader  language 
authorizes  Farm  Credit  securities  to  be 
issued  in  either  registered  or  bearer 
form,  and  in  §615. 5457(c),  it  permits 
Farm  Credit  securities  being  withdrawn 
from  the  Book-entry  System  to  be 
converted  into  definitive  securities  and 
issued  in  either  registered  or  bearer  form 
to  the  extent  permitted  by  the  applicable 
securities  documentation.  As  amended, 
this  language  is  consistent  with 
Treasury's  in  31  CFR  306.117(d). 

SecUon  615.5457(a) 

The  Funding  Corporation  requested 
clarification  regardLig  the  process  for 


withdrawing  eligible  securities  from  the 
Book-entry  System.  Specifically,  the 
Funding  Corporation  asked  who 
requests  that  the  securities  be 
withdrawn  and  to  wboiq  the  request  is 
submitted. 

The  FCA's  regulations  on  withdrawal 
of  eligible  book-entry  securities  for 
conversion  to  definiti  e  form  are 
modeled  after  Treasury's  regulations  at 
31  CFR  306.117.  Consistent  with  the 
TRADES  regulations,  requests  for 
withdrawal  and  conversion  of  eligible 
book-entry  securities  could  only  be 
made  to  a  Federal  Reserve  Bank  through 
a  participant  as  defined  in  the 
regulations.  Thus  an  investor's  request 
for  withdrawal  and  conversion  of 
eligible  book-entry  securities  would 
proceed  through  the  chain  of  the 
investor's  fiinancial  intermediaries  to  a 
participant.  In  turn,  the  participant 
would  transmit  the  withdrawal  and 
conversion  request  to  the  Federal 
Reserve  Bank,  which  would  convert  the 
book-entry  securities  into  definitive 
securities  and  deliver  them  in 
accordance  with  the  participant's 
instructions. 

Section  615.5457(d) 

The  terms  of  certain  issuances  of 
Farm  Credit  securities  provide  for  the 
redemption  of  such  securities,  either  in 
whole  or  in  part,  at  specified  times  prior 
to  matiuity.  Since  there  may  thus  be 
more  than  one  call  date  that  applies  to 
a  particular  issue  of  Farm  Credit 
securities,  the  Funding  Corporation 
requested  clarification  of  which  call 
date  applies  when  requests  to  withdraw 
eligible  book-entry  securities  are  made. 
In  response  to  this  comment,  the  FCA 
inserts  the  term  "the  applicable" 
preceding  the  term  "call  date"  to  clarify 
that  eligible  book-entry  securities  may 
be  converted  to  definitive  securities 
•only  before  the  call  date  applicable  to 
such  securities.  The  amount  of  advance 
notice  required  for  conversion  requests 
to  be  honored  is  controlled  by  the 
securities  documentation  and  Federal 
Reserve  Bank  Operating  Circulars. 

New  §61 5.5460(c) 

In  response  to  the  Funding 
Corporation's  comment  suggesting  that 
there  should  be  more  explicit  authority 
in  the  regulations  for  conversion  of 
definitive  securities  into  book-entry 
seciuities,  the  FCA  has  added  new 
§  615.5460(c).  New  §  615.5460(c)  states 
that  definitive  Farm  Credit  secAuities 
may  be  converted  to  book-entry  form  in 
accordance  with  the  terms  of  the 
applicable  securities  documentation  and 
Federal  Reserve  Bank  Operating 
Circular.  This  new  provision 
complements  the  existing  references  in 
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§§  615.5456  and  615.5462  to  conversion 
of  definitive  securities  to  book-entry 
form. 

Regulations  Applicable  to  Securities 
Converted  From  Book-Entry  to  Definitive 
Form 

The  Funding  Corporation  requested 
clarification  as  to  which  of  the 
regulations  in  subpart  O  of  part  615 
apply  to  securities  converted  from  book- 
entry  to  definitive  form.  In  general, 
unless  limited  by  their  terms,  the 
definitions  in  §615.5450  apply  to 
definitive  securities,  whether  original 
issue  or  converted  from  book-entry.  The 
conversion  authority  in  §§615.5456  and 
615.5457  covers  the  convereion  process 
and  related  matters.  Because 
§§615.5461  and  615.5462  apply 
specifically  to  lost  and  stolen  definitive 
securities  and  the  restrictive 
endorsement  of  bearer  definitive 
securities,  their  requirements  would 
apply  to  definitive  securities  converted 
firom  book-entry  form.  Converted 
seciuities  also  are  subject  to  applicable 
securities  documentation  and  any  other 
provisions  of  law  that  may  be  applicable 
to  the  issuance,  maintenance,  and 
transfer  of  definitive  securities. 

The  Funding  Corporation  also 
inquired  whether  converted  securities 
are  subject  to  31  CFR  part  306  of 
Treasury  regulations,  which  sets  forth 
general  regulations  governing  treatment 
of  definitive  U.S.  securities.  Farm  Credit 
securities  are  not  U.S.  securities  and 
therefore  are  not  subject  to  31  CFR  part 
306.  However,  where  appropriate  and 
not  inconsistent  with  FCA  regulations, 
the  Farm  Credit  banks  may  specify  in 
their  securities  documentation  that 
maintenance,  transfer,  and  other 
procediues  relating  to  definitive  Farm 
Credit  securities  will  be  the  same  as 
those  applicable  to  Treasury  seciuities. 

References  to  the  United  States 

Treasury  suggested  to  the  FCA  and 
other  GSE  regulators  that  their  book- 
entiy  regulations  omit  references  to  the 
United  States  wherever  possible  to 
avoid  any  potential  confiision  regarding 
the  liability  of  the  United  States  for  GSE 
securities.  For  this  reason,  the  FCA  is 
removing  certain  references  to  the 
United  States  in  §§  615.5452(a), 
615.5454(c),  and  615.5455(a).  As  the 
preamble  to  the  interim  regulations 
noted,  any  reference  in  FCA  book-entry 
regulations  to  the  United  States,  the 
Treasury,  or  the  Federal  Reserve  Banks 
is  not  meant  to  imply  any  liability  of  the 
United  States  for  Farm  Qedit  securities. 
See  section  4.4(c)  of  the  Act 


List  of  Subjects  in  12  CFR  Fart  615 

Accoimting,  Agriculture,  Banks, 
Banking,  Government  seciuities, 
Investments,  and  Rural  areas. 

For  the  reasons  stated  in  the  interim 
rule  release,  supplemented  by  the  above 
analysis  and  discussion,  the  FCA  Board 
adopts  as  final  with  technical  changes 
the  interim  rule  amending  Part  615 
published  at  61  FR  67188,  Dec.  20. 
1996,  governing  book-entry  procedures 
for  Farm  Credit,  FAC,  and  Farmer  Mac 
securities.  The  effective  date  of  this  rule 
remains  January  1, 1997,  except  that  the 
technical  amendments  adopted  herein 
are  effective  30  days  after  publication 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  A  notice  of 
effective  date  for  the  technical 
amendments  will  be  published  in  the 
Federal  Register. 

PART  615— FUNDING  AND  RSCAL 
AFFAIRS.  LOAN  POUQES  AND 
OPERATIONS.  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 

ABthmity:  Sees.  1.5. 1.7. 1.10. 1.11, 1.12. 
2.2,  2.3.  2.4.  2.5.  2.12.  3.1. 3.7.  3;11. 3.2S.  4.3. 
4.3A.  4.9.  4.14B.  4.25,  5.9,  5.17,  6.20,  6.26, 
8.0,  8.3.  8.4,  8.6,  8.7,  8.8,  8.10,  8.12  of  the 
Farm  Credit  Act  (12  U.S.C  2013,  2015.  2018, 
2019,  2020,  2073,  2074,  2075,  2076,  2093, 
2122,  2128.  2132,  2146,  2154.  2154a,  2160, 
2202b,  2211,  2243,  2252,  2278b.  2278b-«, 
2279aa.  2279a»-3,  2279aa-4,  2279aa-6, 
2279aa-7,  227gaa-8,  2279aa-10,  2279aa-12); 
sec.  301(a)  of  Pub.  L  100-233, 101  SUt.  1568, 
1608. 

Subpart  O-^Book-entry  Procaduras  for 
Farm  Cradit  Sacuritiaa 

2.  Section  615.5450  is  amended  by 
revising  ptaragraph  (h)  to  read  as 
follows: 

f615.54S0    DeWnWooa. 

•        •        «        •        • 

(h)  Farm  Credit  securities  means 
consolidated  notes,  bonds,  debentures, 
or  other  similar  obligations  of  the  Farm 
Credit  banks  and  Systemwide  notes, 
bonds,  debentures,  or  sinular 
obligations  of  the  Farm  Credit  banks 
issued  under  sections  4.2(c)  and  4.2(d). 
respectively,  of  the  Act,  or  laws 
repiealed  thereby. 

3.  Section  615.5451  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  615.S451    Book-entry  and  deflnttive 


(c)  Consolidated  and  Systeftiwide 
securities  also  may  be  issued  in  either 
registered  or  bearer  definitive  form. 


4.  Section  615.5452  is  amended  by 
revising  the  section  heading  and  the 
introductory  text  of  paragraphs  (a)(1) 
and  (a)(2)  to  read  as  follows: 

1615.5452    Law  governing  rights  and 
obligMions  of  FMtorai  Reserve  Banks.  Farm 
Credit  iMnks,  and  Funding  CorporaUon; 
rights  of  any  parson  against  Federal 
Rsserwe  Banlts.  Farm  Credit  tMnks,  and 
Funding  Corporation. 

(a)-  •  • 

(1)  The  rights  and  obligations  of  the 
Farm  Credit  banks,  the  Funding 
Corporation,  and  the  Federal  Reserve 
Banks  with  respect  to: 

•  •        •        *        • 

(2)  The  rights  of  any  person,  including 
a  participant,  against  the  Farm  Credit 
banks,  the  Funding  Corporation,  and  the 
Federal  Reserve  Banks  with  respect  to: 

•  *        •        •        • 

5.  Section  615.5454  is  amended  by 
revising  paragraph  (c)(1)  te  read  as 
follows: 

{615.5454    Creation  of  partioipanrs 

***** 

(c)(1)  The  Farm  Credit  banks,  the 
Funding  Corporation,  and  the  Federal 
Reserve  Banks  have  no  obligation  to 
agree  to  act  on  behalf  of  any  person  or 
to  recognize  the  interest  of  any 
transferee  of  a  security  interest  or  other 
limited  interest  in  favor  of  any  person 
except  to  the  extent  of  any  specific 
requirement  of  Federal  law  or  regulation 
or  to  the  extent  set  forth  in  any  specific 
agreement  with  the  Federal  Reserve 
Bank  on  whose  books  the  interest  of  the 
participant  is  recorded.  To  the  extent 
required  by  such  law  or  regulation  or  set 
forth  in  an  agreement  with  a  Federal 
Reserve  Bank,  or  the  Federal  Reserve 
Bank  Operating  Circular,  a  security 
interest  in  a  security  entitlement  that  is 
in  fevor  of  a  Federal  Reserve  Bank,  a 
Farm  Credit  bank,  the  Funding 
Corporation,  or  a  person  may  be  created 
and  perfected  by  a  Federal  Reserve  Bank 
marking  its  books  to  record  the  security 
interest.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  security 
interest  in  a  seciuity  entitlement  marked 
on  the  books  of  a  Federal  Reserve  Bank 
shall  have  priority  over  any  other 
interest  in  the  securities. 


6.  Section  615.5455  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§615:5455    Obligations  of  ttw  Farm  CrsdN 
banks  and  ttie  Funding  Corporatlen;  no 
)  dainw. 


(a)  Except  in  the  case  of  a  security 
interest  in  fevor  of  the  United  States  or 
a  Federal  Reserve  Bank  or  otherwise  as 
provided  in  §  615.5454(c)(1),  for  the 
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purposes  of  this  subpart  O,  the  Farm 
Credit  banks,  the  Funding  Corporation 
and  the  Federal  Reserve  Banks  shall 
treat  the  participant  to  whose  securities 
account  an  interest  in  a  book-entry 
security  has  been  credited  as  the  person 
exclusively  entitled  to  issue  a  transfer 
message,  to  receive  interest  and  other 
payments  with  respect  thereof  and 
otherwise  to  exercise  all  the  rights  and 
powers  with  respect  to  such  security, 
notwithstanding  any  information  or 
notice  to  the  contrary.  The  Federal 
Reserve  Banks,  the  Farm  Credit  banks, 
and  the  Funding  Corporation  are  not 
liable  to  a  person  asserting  or  having  an 
adverse  claim  to  a  security  entitlement 
or  to  a  book-entry  security  in  a 
participant's  securities  accotint, 
including  any  such  claim  arising  as  a 
result  of  the  transfer  or  disposition  of  a 
book-entry  seciirity  by  a  Federal  Reserve 
Bank  pursuant  to  a  transfer  message  that 
the  Federal  Reserve  Bank  reasonably 
believes  to  be  genuine. 
•        •        •        •        • 

7.  Section  615.5457  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

f«l&5467    WNttdrawiiofaNgibtebook- 

I  for  convaraion  to  defMthM 


(c)  Farm  Credit  securities  which  are  to 
be  delivered  upon  withdrawal  may  be 
issued  in  either  registered  or  bearer 
form,  to  the  extent  permitted  by  the 
applicable  securities  documentation. 

(d)  All  requests  for  withdrawal  of 
eligible  book-entry  securities  must  be 
made  prior  to  the  maturity  or  the 
applicable  date  of  call  of  the  Farm 
Credit  securities. 

8.  Section  615.5460  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

1615.5460    AddtUonal  provisions. 


(c)  Conversion  of  definitive  securities 
into  book-entry  securities.  Definitive 
Farm  Credit  securities  may  be  converted 
to  book-entry  form  in  accordance  with, 
the  terms  of  the  applicable  securities 
documentation  and  Federal  Reserve 
Operating  Circular. 

Dated:  October  3, 1997. 
Floyd  Fithian. 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  97-26999  Filed  10-10-^7;  8:45  un] 
■HJJMQCOOC  nW-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenus  Service 

26  CFR  Parts  301  and  602 

[TD8737] 

RiN  1S46-nAU88 

Rewards  for  information  Relating  to 
Violations  of  Internal  Revenue  Latws 

AQBUCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Final  and  temporary 

regulations. 


This  document  contains 
temporary  regulations  relating  to 
rewards  for  information  that  relates  to 
violations  of  the  internal  revenue  laws. 
The  regulations  reflect  changes  to  the 
law  made  by  the  Taxpayer  Bill  of  Rights 
2  and  afiect  persons  that  are  eligible  to 
receive  an  informant's  reward. 

The  text  of  these  regulations  also 
serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 
DATES:  These  regulations  are  effective 
October  14, 1997. 

For  dates  of  applicability,  see 
S301.7623-lT(g). 

FOR  FURTHER  MFORMATION  CONTACT: 
Judith  A.  Lintz  (202)622^940  (not  a 
toll-free  number). 

SUPPLEMENTARY  MFORMATION: 

Paperwork  Reduction  Act 

These  regulations  are  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.SX]. 
553).  For  this  reason,  the  collections  of 
information  contained  in  these 
regulations  have  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1534.  Responses 
to  the  collection  of  information  are 
voluntary  with  respect  to  the  provision 
of  information  relating  to  violations  of 
the  internal  revenue  laws,  but  are 
required  to  obtain  a  benefit  with  respect 
to  filing  a  claim  for  reward. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of  ^ 

Management  and  Budget. 

For  further  information  concerning 
these  collections  of  information,  and 
where  to  ^bmit  comments  on  the 
collections  of  information  and  the 
acctiracy  of  the  estimated  burden,  and 


suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Procedure  and  Administration 
Regulations  (26  CFR  part  301)  under 
section  7623  relating  to  rewards  for 
information  that  relates  to  violations  of 
the  internal  revenue  laws.  This  section 
was  amended  by  section  1209  of  the 
Taxpayer  Bill  of  Rights  2  (TBOg  2j  (Pub. 
L.  104-168. 110  Stat  1452  (1996)). 

Eiqtlanation  of  Provisions 

Section  7623  provides  the  Secretary 
with  the  authority,  by  regulation,  to  pay 
rewards  for  information  that  relates  to 
violations  of  the  internal  revenue  laws. 
Section  1209  of  TBOR  2  amended 
section  7623  to  clarify  that  rewards  may 
be  paid  for  information  relating  to  civil, 
as  well  as  criminal,  violations.  TBOR  2 
also  provided  that  the  rewards  are  to  be 
paid  out  of  the  proceeds  of  amoiuits 
(other  than  interest)  collected  by  reason 
of  the  information.  These  temporary 
regulations  reflect  those  amendments. 

In  addition,  these  temporary 
regulations  incorporate  and  update 
§301.7623-1.  For  example,  the 
regulations  increase  the  limit  on  awards 
from  10%  to  15%  and  provide  new 
tides  and  addresses  to  which  persons 
should  submit  information  relating  to 
violations  of  the  internal  revenue  laws. 

Special  Analjrses 

It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations. 

It  is  hereby  certified  that  the 
regulations  in  this  document  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  a 
determination  that  in  the  past 
approximately  10,000  persons  have  filed 
claims  for  reward  on  an  annual  basis.  Of 
these  persons,  almost  all  have  been 
individuals.  Accordingly,  a  regulatory 
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flexibility  analysivimder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required. 

Pursuant  to  section  780S(f)  of  the 
Internal  Revenue  Code,  this  Treasury 
Decision  will  be  submitted  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comments 
on  its  impact  on  small  businesses. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Judith  A. 
Lintz,  Office  of  Assistant  Chief  Coimsel 
(Income  Tax  &  Accounting),  Internal 
Revenue  Service.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
reqiiirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  301  and 
602  are  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADIMiNiStRATION 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Anthority:  26  U.S.C.  7805  *  *  * 

Par.  2.  §  301.7623-1  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

1301.7623-1    Rswsnto  for  informsUon 
relating  to  violaHorts  of  intamsl  rsvsiNis 


(g)  Effective  date.  This  section  is 
applicable  with  respect  to  rewards  paid 
on  or  before  January  29, 1997.  See 
§  301.7623-lT  for  rewards  paid  after 
January  29, 1997. 

Par.  3.  Section  301.7623-lT  is  added 
to  read  as  follows: 

{301.7623-lT  Ranrards  for  information 
retsting  to  vioiatioris  of  intamsl  revsnus 
laws  (Ismporary). 

(a)  In  general.  In  cases  where  rewards 
are  not  otherwise  provided  for  by  law, 
a  district  or  service  center  director  may 
approve  a  reward,  in  a  suitable  amount, 
for  information  that  leads  to  the 
detection  of  underpayments  of  tax,  or 
the  detection  and  bringing  to  trial  and 
punishment  of  persons  guilty  of 
violating  the  internal  revenue  laws  or 
conniving  at  the  same.  The  rewards 


provided  for  by  section  7623  and  this 
section  will  be  paid  fiom  the  proceeds 
of  amounts  (dther  than  Interest) 
collected  by  reason  of  the  information 
provided. 

(b)  Eligibility  to  file  claim  for 
reward — (1)  In  general.  Any  [>er8on, 
other  than  certain  present  or  former 
federal  employees  described  in 
paragraph  (b)(2)  of  this  section,  that 
submits,  in  the  manner  described  in 
paragraph  (d)  of  this  section, 
information  relating  to  the  violation  of 
an  internal  revenue  law  is  eligible  to  file 
a  claim  for  reward  under  section  7623 
and  this  section. 

(2)  Federal  employees.  No  person  who 
was  an  officer  or  employee  of  the 
Department  of  the  Treasury  at  the  time 
the  individual  came  into  possession  of 
information  relating  to  violations  of  the 
internal  revenue  laws,  or  at  the  time  the 
individual  divulged  such  information,  is 
eligible  for  a  reward  imder  section  7623 
and  this  section.  Any  other  ciirrent  or 
former  federal  employee  is  eligible  to 
file  a  claim  for  reward  if  the  information 

Erovided  came  to  the  individual's 
Dowledge  other  than  in  the  course  of 
the  individual's  official  duties. 

(3)  Deceased  informants.  A  claim  for 
reward  may  be  filed  by  an  executor, 
administrator,  or  other  legal 
representative  on  behalf  of  a  deceased 
informant  if,  prior  to  the  informant's 
death,  the  informant  was  eligible  to  file 
a  claim  for  such  reward  under  section 
7623  and  this  section.  Certified  copies 
of  the  letters  testamentary,  letters  of 
administration,  or  other  similar 
evidence  must  be  attached  to  the  claim 
for  reward  on  behalf  of  a  deceased 
informant  in  order  to  show  the  authority 
of  the  legal  representative  to  file  the 
claim. 

(c)  Amount  and  payment  of  reward. 
All  relevant  factors,  including  the  value 
of  the  information  furnished  in  relation 
to  the  facts  developed  by  the 
investigation  of  the  violation,  will  be 
taken  into  account  by  a  district  or 
service  center  director^n  determining 
whether  a  reward  will  be  paid,  and,  if 
so,  the  amount  of  the  reward.  The 
amount  of  a  reward  will  represent  what 
the  district  or  service  center  director 
deems  to  be  adequate  compensation  in 
theparticular  case,  generally  not  to 
exceed  fifteen  f>ercent  of  the  amounts 
(other  than  interest)  collected  by  reason 
of  the  information.  Payment  of  a  reward 
will  be  made  as  promptly  as  the 
cinnmistances  of  the  case  permit,  but 
not  until  the  taxes,  penalties,  or  fines 
involved  have  been  collected. 

However,  if  the  informant  waives  any 
claim  for  reward  with  respect  to  an 
uncollected  portion  of  the  taxes, 
penalties,  or  fines  involved,  the  claim 


may  be  immediately  processed.  Partial 
reward  payments,  without  waiver  of  the 
uncoUecteid  portion  of  the  taxes, 
penalties,  or  fines  involved,  may  be 
made  when  a  criminal  fine  has  been 
collected  prior  to  completion  of  the  civil 
aspects  of  a  case,  and  also  when  there 
are  multiple  tax  years  involved  and  the 
deficiency  for  one  or  more  of  the  years 
has  been  paid  in  full.  No  person  is 
authorized  under  these  regulations  to 
make  any  offer,  or  promise,  or  otherwise 
to  bind  a  district  or  service  center 
director  with  respect  to  the  payment  of 
any  reward  or  the  amount  of  the  reward. 

(d)  Submission  of  information.  A 
person  that  desires  to  claim  a  reward 
imder  section  7623  and  this  section  may 
submit  information  relating  to  violations 
of  the  internal  revenue  laws,  in  person, 
to  the  office  of  a  district  director, 
preferably  to  a  representative  of  the 
Criminal  Investigation  Division.  Such 
information  may  also  be  submitted  in 
writing  to  the  Commissioner  of  Internal 
Revenue.  Attention:  Assistant 
Commissioner  (Criminal  Investigation), 
1111  Constitution  Avenue,  N.W., 
Washington,  DC  20224,  to  any  district 
director.  Attention:  Chief,  Criminal 
Investigation  Division,  or  to  any  service 
center  director.  If  the  information  is 
submitted  in  person,  either  orally  or  in 
writing,  the  name  and  official  title  of  the 
person  to  whom  it  is  submitted  and  the 
date  on  which  it  is  submitted  must  be 
included  in  the  formal  claim  for  reward. 

(e)  Identification  of  informant.  No 
unauthorized  person  will  be  advised  of 
the  identity  of  an  informant. 

(f)  Filing  claim  for  reward.  An 
informant  that  intends  to  claim  a  reward 
under  section  7623  and  this  section 
should  notify  the  person  to  whom  the 
information  is  submitted  of  such 
intention,  and  must  file  a  formal  claim 
on  Form  211,  Application  for  Reward 
for  Original  Information,  signed  by  the 
informant  in  the  informant's  true  name, 
as  soon  as  practicable  after  the 
submission  of  the  information.  If  other 
than  the  informant's  true  name  was 
used  in  furnishing  the  information, 
satisfoctory  proof  of  identity  as  that  of 
the  informant  must  be  included  with  the 
claim  for  reward. 

(g)  Effective  date.  This  section  is 
applicable  with  respect  to  rewards  paid 
after  January  29.  1997.  See  §  301.7623- 
1  for  rewards  paid  on  or  before  January 
29. 1997. 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authocttjr:  26  U.S.C.  780%. 
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Par.  5.  In  §602.101,  paragraph  (c)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

Se02.101    0M8  Control  numtMra. 

•        •        •        •        • 


CFR  pail  or  section  wt)ere 
identified  and  described 


Current 
OMB  con- 
trol No. 


301.7623-1T 


1545-1534 


MkJuMl  P.  DoUn, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  August  26. 1997. 
DoaaU  C  Labick. 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  97-26658  Filed  10-10-97;  8:45  am] 
■UMQ  COOK  400-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcament 


30  CFR  Part  935 


[Oil  841 ',  Amendment  Number  74] 
OMp  Regulatory  Program 

AOBICY:  Office  of  Surfece  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendments  and  removal  of  condition 
of  program  approval. 

StJMMARV:  OSM  is  approving  a  proposed 
amendment  to  the  Ohio  regulatory 
program  (hereinafter  referred  to  as  the 
"Ohio  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to 
section  1501:13-6-03  of  the  Ohio 
Administrative  Code  (OAC)  dealing 
with  the  Small  Operator  Assistance 
Program  (SOAP).  The  amendment  is 
intended  to  revise  the  Ohio  program  to 
be  consistent  with  the  corresponding 
Federal  regulations. 

EFFECTIVE  DATE:  October  14, 1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Patkway  Center,  Pittsburgh,  PA  15220. 
Telephone:  (412)  937-2153. 


SUPPI.EMENTARY  INFORMATION: 

L  Badcground  on  the  Ohio  Program 

n.  Submission  of  the  Proposed  Amendment 

m.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VL  Procedural  Determinations 

I.  Background  on  the  Ohio  Program 

On  August  16.  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  foimd  in  the  August  10, 
1982.  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
935.11,  935.15,  and  935.16. 

n.  Sulmiission  of  the  Propeeed 
Amendment 

By  letter  dated  October  3, 1996, 
(Administrative  Record  No.  OH-2170- 
00)  Ohio  submitted  a  proposed 
amendment  to  its  program  regarding  its 
SOAP  pursuant  to  SMCRA.  Ohio 
submitted  the  proposed  amendment  at 
its  own  initiative.  OSM  announced 
receipt  of  the  proposed  amendment  in 
the  October  18,  1996.  Federal  Register 
(61  FR  54373)  and  in  the  same 
document  opened  the  public  comment 
period  and  provided  an  opportunity  for 
a  public  hearing  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  closed  on  November 
18. 1996.  At  the  time  of  announcement, 
the  proposed  amendment  was  identified 
as  [OH-240;  Amendment  Number  74). 
Please  note  that  the  amendment  is  now 
identified  as  [OH-241;  Amendment 
Ntmiber  74).  However,  certain  cross- 
references  contained  in  the  proposed 
amendments  were  inadvertently  omitted 
or  incorrect  in  that  notice.  These  were 
conveyed  to  Ohio  in  a  document  dated 
April  14. 1997.  Administrative  Record 
No.  OH-21 70-07.  Also.  Ohio  submitted 
corrections  to  its  proposed  amendments 
in  documents  dated  April  1, 1997  and 
May  27. 1997  (Administrative  Record 
Nos.  OH-2170-06,  and  OH-2170-08, 
respectively).  On  June  24.  1997,  Ohio 
submitted  its  revisions  in  response  to 
the  April  14. 1997  document 
(Administrative  Record  No.  OH-21 70- 
09).  Therefore,  OSM  reopened  the 
public  comment  period  on  the  proposed 
amendments  until  August  4, 1997  as 
published  in  the  July  18, 1997  Federal 
Register  (62  FR  38509). 

IIL  Director's  Findings 

Set  forth  below,  piustiant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 


findings  concerning  the  proposed 
amendment  The  amendment  proposes 
numerous  changes  regarding  both  the 
title  of  the  division  and  references  to 
gender.  Throughout  the  amendment, 
due  to  a  name  change  of  the  division  of 
reclamation,  references  to  the  "division 
of  reclamation"  are  changed  to  the 
"division  of  mines  and  reclamation" 
and  references  to  "he"  or  "his"  are 
changed  to  "he  or  she"  or  "his  or  hers", 
respectively.  These  changes  cue  non- 
substantive and  are  not  specifically 
enumerated  below.  The  changes 
proposed  by  Ohio  in  the  revised 
amendment  are  discussed  briefly  below: 

OAC  1501:13-6-03     Small  Operator 
Assistance  Program 

(a)  Paragraph  (A)(1)  is  amended  by 
adding  items  for  which  qualified 
operators  may  request  assistance.  These 
include  engineering  analysis  and 
designs  necessary  for  the  determination 
of  probable  hydrologic  consequences 
added  to  subparagraph  (A)(1)(a),  and 
amending  subparagraph  (A)(1)(b)  to 
include  geologic  drilling  and  statement 
of  the  results  of  physical  and  chemical 
analyses  of  test  borings  or  core  samples. 

(b)  New  subparagraphs  (c)(d)  (e)  and 
(f)  are  added  under  paragraph  (A)(1)  to 
identify  the  development  of  cross- 
section  maps  and  plans;  the  collection 
of  archaeological  information  and  other 
historical  information  and  the 
preparation  of  plans  necessitated 
thereby;  pre-blast  surveys;  and  the 
collection  of  site  specific  resource   ' 
information  and  production  of 
protection  and  enhancement  plans  for 
fish  and  wildlife  habitats  and  other 
environmental  values  required  by  the 
chief,  respectively,  as  items  for  which  a 
qualified  operator  may  request 
assistance. 

.  There  is  no  direct  fsderal  counterpart 
However  the  proposed  changes  at  (A)(1) 
are  consistent  with  the  corresponding 
Federal  Regulations  at  30  CFR 
795.9(b)(l)-(b)(6).  which  describes  the 
SOAP  services  and  data  requirements. 

(c)  Paragraph  (B)  is  amended  by 
deleting  subparagraphs  (1)  and  (2) 
dealing  with  probable  hydrologic 
consequences  and  results  of  test  borings 
and  core  samplings  wh|t:h  are  added  to 
Paragraph  (A)  of  this  amendment,  and 
adding  a  statement  that  the  services 
elimble  are  now  under  paragraph  (A)^ 

The  proposed  change  in  paragraph  (B) 
is  non-substantive  and  the  deletion  of 
paragraphs  (1)  and  (2)  are  not 
inconsistent  with  SMCRA  or  its 
corresponding  Federal  regulations,  and 
do  not  render  the  State  pn>gram  any  less 
effsctive  than  the  federal  regulations. 

(d)  Paragraph  (C)(2)  is  amended  by 
substituting  Uie  Department  of  Natural 


Federal  Register  /  Vol.  62,  No.  198  /  Tuesday,  October  14,  1997  /  Rules  and  Regulations      53233.. 


Resources  as  an  additional  reference  for 
production  figure  verification  instead  of 
the  division  of  mines  and  the  division 
of  reclamation.  The  change  in  names  is 
made  due  to  the  transfer  of  Division  of 
Mines  staff  and  responsibilities  to  the 
Department  of  Natural  Resources.  The 
Department  of  Natiual  Resources  was 
assigned  to  the  Division  of  Reclamation 
which  was  retitied  the  Division  of 
Mines  and  Reclamation.  Subparagraphs 
(C)(2)(a)  and  (C)(2)(b)  are  amended  by 
changing  the  applicant  ownership  limit 
from  "more  than  a  five  percent  limit"  to 
"ten  percent  or  more"  limit. 

The  proposed  changes  at  (C)(2), 
(C)(2)(a),  &  (C)(2)(b)  are  not  less  effective 
than  the  federal  regulations  at  30  CFR 
795.6(a)(2)  (i)  &  (ii),  which  require 
applicant  ownership  limits  of  more  than 
ten  percent. 

(ej  Subparagraph  (D)(9)  is  amended  by 
deleting  the  specific  map  scale 
references  required  for  a  topographic 
map  and  adding  a  reference  to  OAC 
1501:13-4-09.  New  subparagraph 
(D)(9)(e)  is  added  to  require  that  such 
topographic  maps  also  include  any 
additional  information  required  by  the 
chief. 

The  proposed  changes  in  (DH9)  and 
(D)(9)(e)  are  no  less  effective  than  30 
CFR  795.7(e)  because  the  map  scale 
references  and  details  required  that 
were  included  in  the  deleted  section  are 
now  included  in  the  cross-referenced 
citation. 

(f)  Paragraph  (F)(2)  is  amended  by 
deleting  the  heading  "specific 
provisions"  and  adding  the  following: 
"The  data,  analyses,  and  statements 
provided  to  the  chief  shall  be  sufficient 
to  satisfy  the  requirements  for:". 
Subparagraphs  (F)(2)  (a)  and  (b)  are 
amended  to  include  engineering 
analyses  and  designs  necessary  for  the 
probable  hydrologic  consequences 
determination,  and  the  drilling  and 
statement  by  a  qualified  laboratory  of 
the  result  of  test  borings  or  core 
samplings,  respectively.  Subparagraph 
(F)(2)(b)  is  further  amended  by  adding 
provisions  for  obtaining  a  waiver  from 
the  requirement.  Previously  existing 
subparagraph  (F)(2)(c)  pertaining  to  this 
waiver  is  deleted. 

Existing  subparagraph  (F)(2)(d)  is  re- 
numbered as  (F)(3),  and  existing 
subparagraphs  (F)(2)  (e)  and  (f)  are 
deleted. 

New  subparagraphs  {F)(2)  (c),  (d),  (e) 
and  (f)  are  added  to  identify  the  specific 
requirements  that  must  be  met  for  the 
development  of  cross-section  maps  and 
plans;  the  collection  of  archeological 
information  and  other  historical 
information;  pre-blast  surveys;  and  the 
collection  of  site-specific  resource 
information  and  production  of 


protection  and  enhancement  plans  for 
fish  and  vdldlife  habitats  and  other 
environmental  values,  respectively. 

The  proposed  rules  in  (F)  are  found  to 
be  substantively  identical  to  the 
corresponding  Federal  regulatioi>s  at  30 
CFR  795.9  (b)(l)-(b)(6).  The  deletion  of 
subparagraphs  (F)(2)  (e)  and  (f)  are 
fotind  to  be  acceptable  because  the 
requirements  for  the  submission  of  a 
hydrology  map  and  a  geologic  cross- 
section  required  by  these  subparagraphs 
are  now  included  in  the  newly  added 
sections  and/or  cross-references  now 
included  in  (F)(2)(c).  The  revision  to 
paragraph  {F)(2)(a)  of  OAC  1501:13-6- 
03  also  satisfies  a  required  program 
amendment  foimd  at  30  CFR 
935.16(a)(3).  In  the  January  13, 1997, 
Federal  Register  (62  FR  1668),  die 
Director  required  that  Ohio  amend  ORC 
1513.07(B)(4)(a)(i)  or  otherwise  clarify 
that  under  the  Small  Operator's 
Assistance  Program  (SOAP),  probably 
hydrologic  consequences 
determinations  include  the  engineering 
analyses  and  designs  necessary  for  those 
determinations.  The  revision  to 
paragraph  (F)(2)(a]  specffically  adds  this 
requked  language.  Tlierefore,  the 
Director  is  removing  the  required 
amendment  at  30  CFR  935.16(a)(3). 

IV.  Summary  and  Disposition  of 
Comments 

The  Director  solicited  public 
conunents  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment  One  conunent  was  received 
from  the  Ohio  Historic  Preservation 
Office  in  a  letter  dated  February  24, 
1997.  The  commenter  stated  that  several 
times  the  new  language  refers  to  the 
collection  of  archaeological  information, 
but  does  not  refer  to  the  National 
Historic  Preservation  Act  review  process 
which  includes  more  than  just 
archaeological  sites.  The  Ohio  Historical 
Preservation  Office  suggests  that  the 
rule  language  parallel  the  Section  106 
review  process  at  36  CFR  part  800.  One 
of  the  changes  made  by  Ohio  to  the 
proposed  rules  in  one  of  its  subsequent 
submissions  is  to  add  the  words  "and 
historical"  after  the  word  archaeological 
in  sections  OAC  1501:13-6-03(A)(l)(D) 
and  OAC  1501:13-6-03(F)(2)(d). 
Additionally,  the  Director  notes  that 
OAC  1501:13-4-01(B)  requires 
coordination  of  review  and  issuance  of 
permits  with  other  fedenil  or  state  laws 
which  includes  the  National  Historic 
Preservation  Act  of  1966  and  that  OAC 
1501:13-5-01(A)(3)  requires  that  a 
written  notification  of  a  permit 
application,  renewal  or  revision  be  sent 
to  all  federal,  state  and  local 
governmental  agencies  that  have  an 
interest  in  the  area  of  the  proposed 


operations.  There  are  no  SOAP 
operations  that  are  not  included  in  the 
permit  application  process.  The 
program  amendment  does  not  propose 
to  change  any  coordination  that 
currentiy  exists  between  OHPO  and 
DMR  concerning  review  of  cidtural  and 
historical  resources.  No  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  therefore  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(I). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Ohio  program. 
The  U.S.  Army  Corps  of  Engineers 
responded  that  the  changes  were 
satisfactory.  The  U.S.  Department  of 
Labor's  Mhie  Safefy  and  Health 
Administration  acknowledged  receipt  of 
the  proposed  amendment  and 
responded  that  no  further  action  was 
anticipated.  No  other  comments  were 
received. 

Environmental  Protecti<M  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(hMllMii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  qualify  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 
Comments  were  requested  from  EPA, 
however  they  did  not  reply. 

V.  Director's  Decision 

Based  on  the  above  finding(8),  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Ohio  on 
October  3, 1996  and  modified  in 
documents  dated  April  1, 1997.  May  27, 
1997.  and  Jime  24, 1997. 
(Administrative  Record  Nos.  OH-2170- 
06,  OH-2170-08,  and  OH-2170-O9. 
respectively).  The  Director  is  also 
removing  the  condition  of  program 
approval  at  30  CFR  935.16(a)(3)  because 
this  amendment  now  includes  those 
requirements  at  paragraph  (F)(2)(a)  of 
OAC  1501:13-6-03.  The  requirement 
amendment  was  initially  included  in 
OH-204  published  as  a  final  rule  in  the 
January  13, 1997,  Federal  Register  (62 
FR  1668).  The  condition  required  an 
amendment  that  probable  hydrologic 
consequences  determinations  include 
engineering  analyses  and  designs 
necessary  for  those  determinations. 

The  Federal  regulations  at  30  CFR 
Part  935,  codifying  decisions  concerning 
the  Ohio  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
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process  and  to  encourage  States  to  bring 
tbeir  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Ck}nsistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order*  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regiilatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  ctmsistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 


Nationa]  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  [)epartment  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 


impact,  the  Department  relied  upon  the 
data  and  assiunptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  9, 1997. 

Tim  L.  Dieringer. 

Acting  Regional  Dimctor,  Appalachmn 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  035— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  935.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

f  93S.18    Approval  of  Ohio  regulatory 
program  amendmenta. 


Onginai  anwndment  sub- 
mission date 


Date  of  final  publication 


Citation/deschption 


October  3. 1996 


October  14,  1997. 


OAC  1501:13-6-03.  (A)(1)  (a)  through  (f).  (B),  (1).  (2),  (F)(2).  (a)  through  (f).  (C)(2). 
(a),  (b).  (DM9).  (10),  (11). 


}99S.16    RequlMd  regulalory program 


Section  935.16  is  amended  by 
deleting  paragraph  (a)(3). 

[PR  Doc  97-27065  Piled  10-10-97;  8:4S  am] 

aaUNQ  CODE  431»4S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwt52 

(yA-602«a:  FRL-6904-6] 

Approval  and  Promulgation  of  Air 
QiMlity  Implamentation  Ptans;  Virginia; 
Approval  of  VOC  RACT  Determinations 
for  incttvidual  Sources 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 


t:  EPA  is  approving  six  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Conunonwealth  of 
Virginia.  These  revisions  establish  and 
require  volatile  organic  compound 


(VOC)  reasonably  available  control 
technology  (RACT)  on  six  major  sources 
of  VOCs  located  in  Virginia.  The 
intended  effect  of  this  action  is  to 
approve,  as  SIP  revisions,  source- 
specific  plan  aj^rovals  and  Consent 
Agreements  that  establish  RACT  in 
accordance  with  the  Clean  Air  Act  (the 
Act). 

DATES:  This  action  is  effective 
November  28.  1997  unless  notice  is 
received  on  or  before  October  29, 1997 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

AOOftESSES:  Comments  may  be  mailed  to 
David  L  Arnold,  Air,  Radiation,  and 
Toxics  Division,  Mailcode  3AT21,  U.S. 
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Environmental  Protection  Agency, 
Region  m.  641  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  l^diation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Informatfon  Center.  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.  Washington,  DC  20460; 
and  the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond.  Virginia.  23219. 
FOR  FURTHER  INFORMATION  CONTACT! 
ICristeen  Gaffney,  (215)  566-2092.  at  the 
EPA  Region  III  office  or  via  e-mail  at 
Ga&iey.Kristeen@epamail. epa.gov. 
While  information  may  be  requested  via 
e-mail,  any  comments  must  be 
submitted  in  writing  to  tlie  above 
Region  III  address. 

SUPPLEMENTARY  INFORMATKM:  On  August 
12,  21.  26.  30.  1996.  September  3, 1996, 
and  March  27, 1997,  the  Conunonwealth 
of  Virginia  submitted  revisions  to  its 
State  Implementation  Plan  (SIP).  These 
revisions  establish  source  specific  VOC 
RACT  requirements  on  major  sources  of 
VOCs.  Today's  rulemaking  approves 
those  source  specific  VOC  RACT 
requirements  for  six  sources  because 
they  meet  the  requirements  of  section 
182  of  the  Act.  All  of  the  soiuces  are 
located  in  the  Richmond  moderate 
ozone  nonattainment  area.  Plan 
approvals  and  Consent  Agreements  for 
other  sources  that  were  also  submitted 
on  the  dates  listed  above  that  are  not  a 
part  of  today's  action  will  be  addressed 
by  separate  rulemaking. 

I.  Background 

Under  the  pre-amended  Clean  Air  Act 
(i.e.,  the  Act  prior  to  the  1990 
Amendments),  ozone  nonattainment 
areas  were  required  to  adopt  RACT  rules 
for  VOC  sources.  EPA  issued  three  sets 
of  control  technique  guideline 
documents  (CTGs),  establishing  a 
"presumptive  norm"  for  RACT  for 
various  categories  of  VOC  sources.  The 
Richmond.  Virginia  area  was  designated 
nonattainment  under  the  pre-amended 
Act  and  was  required  to  adopt  RACT  for 
all  CTG  categories  as  well  as  non-CTG 
VOC  sources  with  a  potential  to  emit 
100  tons  per  year  (TPY)  or  more.  Under 
the  1990  amendments  to  the  Act, 
amended  sections  172(c)(1)  and 
182(a)(2),  required  the  Richmond, 
Virginia  nonattainment  area  to  correct 
its  RACT  requirements  in  effect  prior  to 
enactment  of  the  1990  amendments. 
Virginia  submitted  those  RACT 


corrections  as  SIP  revisions  on  May  10, 
1991  and  ^uIe  20, 1991.  Among  the 
regulations  in  that  SIP  revision,  was  a 
provision  (Rule  120-04-0407) 
establishing  the  legal  basis  for  imposing 
RACT  on  all  individual  ma^or  VOC 
sources  subject  to  RACT  in  the  Northern 
Virginia  and  Richmond  nonattainment 
areas  not  covered  by  an  existing  state 
adopted  VOC  control  regulation. 
Virginia's  RACT  correction  SIP  was 
.approved  by  EPA  on  March  31, 1994 
(See  59  FR 15117).  To  implement  Rule 
120-04-0407,  the  Commonwealth  must 
submit  to  EPA  a  RACT  determination 
and  enforceable  document  for  all  major 
VOC  sources  not  otherwise  controlled 
under  existing  State  VOC  RACT 
regulations.  ■    - 

Sections  182(b)  (2)(A).(B)  and  (C)  of 
the  Act  require  moderate  and  aoove 
areas  to  adopt  standards  fiDr  all  sources 
covered  by  any  CTG  document  issued 
by  the  Administrator  after  1990  and 
before  the  area  is  required  to  attain  the 
standard;  all  sources  covered  by  any 
CTG  before  the  date  of  enactment  of  the 
1990  CAA  amendments;  and  all  major 
sources  of  VOC  not  subject  to  a  CTG.  In 
addition,  areas  newly  designated  undw 
the  1990  amendments  as  ozone 
nonattainment  areas  are  required  to 
adopt  RACT  rules  consistent  with  those 
previously  designated  nonattainment. 
This  provision  of  tlie  Act  makes 
nonattaimnent  areas  that  were 
previously  exempt  from  RACT 
requirements  "catch  up"  to 
requirements  during  the  earlier  period, 
and  therefore,  is  known  as  the  FiACT 
catch-up  requirement. 

Because  Rule  120-04-0407  imposed 
RACT  on  all  major  VOC  sources  in  the 
Northern  Virginia  and  Richmond 
nonattainment  areas  on  an  individual 
basis,  this  rule  partially  satisfied  the 
RACT  catch-up  requirement.  On 
November  6,  1992,  Virginia  submitted  a 
SO*  revision  expanding  the  geographic 
boundaries  of  the  VOC  emission  control 
areas  to  coincide  with  the  revised 
boundaries  of  the  Richmond  and 
Northern  Virginia  ozone  nonattainment 
areas  resulting  from  the  1990 
amendments.  This  SIP  was  approved  by 
EPA  on  March  12. 1997  (59  FR  52701). 
To  satisfy  the  RACT  correction  and 
catch-up  requirements  under  sections 
182(a)(2)  and  182(b)(2)  (A),  (B)  and  (C), 
and  implement  Rule  120-04-0407, 
Virginia  has  submitted  source-specific 
VOC  RACT  determinations  for  the 
following  six  sources  in  the  Richmond, 
Virginia  ozone  nonattainment  area: 

1.  AlliedSignal  Inc. — Hopewell  Plant 

2.  AlliedSignal  Inc. — Chesterfield  Plant 

3.  Stone  Container  Corporation 

4.  E.I.  DuPont  de  Nemours  & 

Company — Spruance  Plant 


5.  ICI  Americas,  Inc. 

6.  Bear  Island  Paper  Company 

n.  Summary  of  SIP  Rerisioiis 

Detailed  decriptions  of  the  RACT 
requirements  for  the  source-specific 
plan  approvals  and  Consent  Agreements 
can  be  found  in  the  docket  and 
accompanying  technical  support 
document  (TSD).  Below  is  a  summary  of 
the  facility  type  and  the  applicable 
RACT  requirements  for  each  company.-  ■ 
Each  SIP  revision  consists  of  a  Consent 
Agreement  signed  by  the  company  and 
the  Virginia  Department  of 
Environmental  Quality.  The  Consent 
Agreements  are  enforceable  documents 
which  include  a  description  of  the 
RACT  technologies,  control  efficiencies, 
operating  parameters,  monitoring  and 
reporting  requirements.  For  further 
details  on  the  sources'  processes  and 
how  RACT  was  determined,  refer  to  the 
TSD  associated  with  this  rulemaking. 
EPA  is  approving  revisions  to  the 
Virginia  SIP  pertaining  to  the 
determination  of  RACT  for  six  major 
sources  of  VOCs.  This  action  is  being 
taken  under  section  110  of  the  Act. 

1.  AlliedSignal  Inc.,  Hopewell: 
AlliedSignal  Inc.  is  a  synthetic  organic 
chemical  manufactuiring  facility  in 
Hopewell.  Virginia  tliat  produces 
caprolactam.  Other  chemicals  produced 
at  the  site  include  raw  materials  for 
caprolactam  production  and  other  co- 
products  with  commercial  value  that 
include  ammonium  sulfate,  adipic  acid« 
cyclohexanol.  cyclohexanone  and  oxime 
performance  chemicals.  This  facility 
includes  emission  sources  subject  to 
EPA's  CTG  entitied  'Control  of  Volatile 
Organic  Compound  Emissions  from 
Reactor  Processes  and  Distillation 
Operations  Processes  in  the  Synthetic 
Organic  Chemical  Manufecturing 
hidustiy  (SOCMI)"  (EPA-450/4-91-031, 
August  1993),  as  well  as  non-CTG 
sources.  The  specific  process  areas  with 
VOC  emissions  are: 
Area  6 — Phenol  Hydrogenation 
Area  7 — Caprolactam  Purification 
Area  8/16— -Crude  Caprolactam 

Production 
Area  9 — Hydroxylamine  Production 
Area  11 — ^Ammonium  Sulfate 

Production 
Area  13 — Adipic  Acid  Production 
Area  14 — ^Performance  Chemicals  Plant/ 

Area 
Kellogg/Girdler — Ammonia  Plant 

RACT  as  prescribed  in  the  Consent 
Agreement  for  AlliedSignal — ^Hopewell, 
Registration  Number  50232,  dated 
March  26, 1997.  is  as  follows: 

(1)  VOC  emissions  from  the 
Hydrogenation  Reaction  Catalyst 
Centiifiiges,  designated  as  CT-4S,  53, 
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55,  all  of  which  are  Icxated  in  the 
Cyclohexane  Production  Area  (Area  6) 
shall  be  controlled  by  a  nonassisted 
combustion  flare  at  98  percent  reduction 
efficiency.  Annual  emissions  will  be 
reduced  from  131.1  tons/year  to  2.6 
tons/year. 

(2)  VOC  emissions  from  the  overheads 
product  recovery  condensers  in  Areas  8 
and  16,  the  Toluene/Sulfete  Stripping 
Column  (CI^IS)  and  the  Toluene/ 
C^uolatam  Stripping  Colunm  [CL-62) 
shall  be  controlled  by  a  thermal  oxidizer 
having  a  VCX3  reduction  efficiency  of  at 
leest  98  percent  by  weight  or  shall 
reduce  the  VOC  emissions  to  a 
concentration  of  20  ppmv,  on  a  dry 
basis,  conrected  to  3  percent  oxygen, 
whichever  is  less  stringent.  Annual 
emissions  will  be  reduced  from  134.4 
tons/year  to  2.7  tons/year. 

(3)  VOC  emissions  from  the  Methyl 
Ethyl  Ketoxime  distillation  column  in 
Area  14  shall  be  controlled  by  a 
scrubber  operating  with  a  Total 
Resource  Effectiveness  Value  of  greater 
than  1.0,  as  described  in  EPA's  SOCMl 
CTG.  Annual  emissions  will  be  reduced 
from  107  tons/year  to  25  tons/year. 

(4)  VOC  emissions  resulting  from 
desorbtion  of  the  Natural  Gas 
Dasulfurization  Carbon  Drums  in  the 
Girdler  Area,  sliall  be  reduced  by  use  of 
an  alternative,  non-regenerative 
adsortwnt  or  an  alternative  technology 
which  must  first  be  submitted  to  EPA 
for  review  and  approval.  Aimual 
emissions  will  be  reduced  from  206 
tons/year  to  6  tons/year. 

(5)  The  vacuum  jet  ejectors  in  Area  6 
(CL-26  and  CL-65)  which  control  the 
pressure  on  the  Cyclohexanone 
Distillation  Columns  will  be  controlled 
with  product  recovery  condensers. 
Combined  aimual  emissions  will  be 
reduced  from  81.5  tons/year  to  24.4 
tons/year. 

(6)  Fugitive  VOC  emissions  resulting 
from  equipment  leaks  in  Areas  6,  8, 14 
and  16  shall  be  controlled  by  instituting 
a  Leak  Detection  and  Repair  (LDAR) 
program  which  is  equivalent  to  the 
requirements  set  forth  in  40  CFK  part 
60,  subpart  W,  "Standards  of 
Performance  for  Equipment  Leaks  of 
VOC  in  the  Synthetic  Organic 
Chemicals  Manufacturing  Industry". 
Implementation  of  this  control  program 
will  reduce  annual  emissions  from  665 
tons/year  to  392  tons/year. 

(7)  RACT  for  volatile  organic  liquid 
CVOL)  storage  tanks  in  Areas  6  and  14 
shall  be  continued  use  of  existing 
control  technologies.  VOL  storage  tanks 
are  subject  to  Virginia  SIP  approved  rule 
120-04-25,  "Volatile  Organic 
Compound  Storage  and  Transfer 
Operations'. 


2.  ABiedSignal — Chesterfield: 
AlliedSignal,  Inc.  operates  a  nylon 
fibers  and  plastics  manufacturing 
facility  in  Chesterfield  County,  Virginia. 
Total  pre-RACT  emissions  from  the 
facility  were  calculated  to  be  580.23 
tons/year  from  eleven  (I-XI)  different 
wfnJMinn  source  processos  and 
including  fugitive  emissions.  After 
RACT  emissions  are  estimated  to  be 
2SS.02  tons/year,  or  a  49%  reduction  in 
VOC  emissions.  EPA  has  not  published  ■ 
a  CTG  document  for  this  source 
category. 

Pursuant  to  the  Consent  Agreement 
for  AlliedSignal — Chesterfield, 
Registration  Niunber  50233,  dated  May 
20.  1996,  RACT  is  the  installation  of 
absorption  (scrubbing)  systems  for 
emissions  from  Groups  I  and  II 
(spinning  lines  5-12)  by  November  15, 

1996,  that  have  a  control  efficiency  of 
80%  on  a  mass  basis.  The  one-hour 
pressure  losses  of  the  gas  stream 
through  eech  absorption  system  may  not 
be  less  than  6  inches  and  the  one-hour 
average  liquid  flow  rates  to  each 
absorption  system  shall  not  be  less  than 
40  gallons/minute.  Pressure  losses  and 
liquid  flow  rates  must  be  monitored 
continuously  and  recorded. 

RACT  for  the  Group  IX  emissions 
(distillate  systems  exhaust)  is 
installation  of  a  condenser  by  July  1, 

1997,  that  has  a  control  efficiency  of 
99%  on  a  mass  basis.  The  one-hour 
average  temperatiire  of  each  condenser 
exhaust  vent  is  not  to  exceed  lOO'F. 
Exhaust  vent  stream  temperatures  must 
be  continuously  measured  and 
recorded. 

The  facility  is  required  to  conduct 
performance  tests  within  180  da3rs  of 
installation  of  control  technology  to 
demonstrate  compliance  with  the 
control  efficiency  requirements.  Records 
of  all  data  necessary  to  demonstrate 
compliance  and  nmintnin  operating 
parameters  must  be  kept  on  site. 

RACT  was  determined  to  be  no 
control  for  the  following  sources  that 
have  exhaust  streams  with  low 
concentrations  of  VOCs  or  negligible 
VOC  emissions  contribution:  Croup  V, 
Group  Vm.  Buildings  5  and  25  Vent 
Fans,  VOL  Storage  Tanks  and  the 
Industrial  Wastewater  Stream.  Analysis 
has  determined  that  it  is  not  reasonably 
cost  effective  to  control  VOC  emissions 
from  source  processes  for  Group  m, 
Group  rv,  Group  VI,  Qioup-VII,  Group 
X  and  Group  XI  and  higitive  emissions 
from  the  Process  Operations/Open 
Buildings. 

The  Consent  Agreement  allows  the 
facility  to  use  alternate  controls  or 
control  strategies,  upon  approval  by  the 
Commonwealth  and  EPA,  in  place  of 
controlling  emissions  from  Group  I,  II  or 


DC  if  the  new  VOC  control  efficiencies 
exceed  those  in  the  Consent  Agreement 
and  the  overall  VOC  emission 
reductions  are  equivalent  to  those 
resulting  from  implementation  of  RACT 
as  defiiied  in  the  Consent  Agreement. 

3.  Stone  Container  Corporation:  Stone 
Container  is  a  kraft  pulp  and  paper  mill 
located  in  the  city  of  Hopewell.  Process 
operations  include  wood  storage  and 
handling,  kraft  pulp  mill,  paper  mill, 
chemical  recovery,  co-product 
production  and  power  and  steam 
production.  Pre-RACT  emissions  besed 

upon  the  maYimnni  anniml  throughput 

of  the  mill,  after  considering  existing 
enforceable  controls,  were  nlculated  by 
Virginia  to  be  1393  tons/year,  including 
fugitives.  Post-RACT  maximum 
emissions  calculate  to  1065  tons/year,  a 
24%  additional  reduction  in  total  VOC 
emissions.  EPA  has  not  published  a 
CTG  dociunent  for  this  source  category. 

Total  VOC  emission  sources  in  the 
mill  are  grouped  into  process  areas:  the 
Kraft  Pulp  Mill  area,  the  Paper  Mill  area, 
the  Co-product  Recovery  area,  the 
Chemical  Recovery  area,  the  Power 
Generation  Area,  the  Non-condensible 
Gas  (NCG)  System,  and  non-quantifiable 
point  and  fugitive  emissions  of  the 
Wood  Handling  and  Storage  area. 

Pursuant  to  the  Consent  Agreement 
for  Stone  Container  Corporation, 
Registration  Numlwr  50370,  dated  May 
30, 1996,  RACT  is  determined  as 
follo%vs: 

1.  Wood  storage  and  handling 
operations,  the  paper  mill  and  power 
and  steam  generation  areas — no 
additional  controls. 

2.  Chemical  recovery  area — existing 
level  of  control,  use  of  city/river  water 
as  the  sole  source  of  make-up  water. 

3.  Pulp  mill  area — no  additional 
controls  with  the  exception  of  the 
noncondensible  gases  sent  to  the  NCG 
collection  system  and  the  requirement 
to  replace  the  existing  weak  black  liquor 
filter  with  a  new,  no-emissions  filter  by 
December  1997. 

4.  RACT  for  VOC  sources  within  the 
NCG  collection  system  is  existing 
control  technology — thermal  oxidation 
accomplished  by  venting  the  gases  to 
the  lime  kiln  while  the  kiln  is  operating. 

5.  RACT  for  the  co-product  recovery 
area  is  installation  of  a  packed  tower 
scrubber  for  the  tall  oil  batch  reactor 
vent,  which  must  be  installed  by  August 
1996.  The  VOC  removal  efficiency  of  15 
percent  will  be  verified  and  related 
operating  parameters  will  be  determined 
through  performance  tests  after  start-up. 

The  Consent  Agreement  also  provides 
that  all  processes  not  subject  to 
additional  controls  are  to  be  operated  in 
a  manner  consistent  with  minimizing 


~^m 
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VOC  emissions  and  good  air  pollution 
control  practices. 

4.  E.I.  DuPont  de  Nemours  &■ 
Company — Spruance  Plant:  DuPont 
operates  a  synthetic  fiber  production 
and  coating  facility  located  in 
Chesterfield,  Virginia.  There  are  eight 
air-emission  producing  units  at  the 
facility:  the  Kevlar  plant,  the  Nomex 
plant,  the  Nylon  plant,  Dowtherm 
operations,  the  Teflon  plant,  the  Mylar 
plant,  the  Tyvek  plant  and  the 
wastewater  treatment  plant.  There  is  no 
CTG  document  for  this  source  category. 
According  to  Virginia's  RACT  submittal. 


plant-wide  pre-RACT  emissions  of 
VOCs,  including  fugitives,  based  on 
1991  emissions  data  and  including 
existing  enforceable  control' 
technologies,  were  846.4  tpy.  This  * 

source  had  already  installed  controls  on 
several  emissions  units  prior  to  1991. 
Implementation  of  additional  RACT 
controls  do  not  result  in  any  emission 
reductions  at  the  facility.  However.  VOC 
emissions  were  reduced  by  73.3  tpy 
from  1991  RACT  baseline  levels  because 
the  Nylon  Plant  was  destroyed  by  fire  in 
1992,  and  its  operations  were  replaced 


with  the  Zylar  plant.  The  Zylar  plant 
was  subject  to  lowest  achievable 
emission  rate  (LAER)  review  under  the 
New  Source  Review  provisions  of  the 
Act.  Post-RACT  emissions  are  773.1  tpy. 
VOC  emissions  from  the  DuPont  facility 
were  previously  controlled  using 
technologies  described  in  the  following 
table.  In  addition  to  the  existing  controls 
on  the  table,  RACT  reqiurements  for  the 
DuPont  facility  pursuant  to  the  Consent 
Agreement,  Registration  Number  50397, 
dated  May  30,  1996,  require 
implementation  of  a  LDAR  program: 


Plant  operations 


Kevtaf 


Nomex 


Dowltiemi 

Nylon  

Zytel 

Teflon  . 


Tyvek 


Wastewater  Treatment 
PlawiL 


Control  efficiency 


98.3%  6  month  rolling  av- 
erage. 


96.3%  6  month  rolling  av- 


N/A 

98.3%  6  month  rolling  av- 
erage. 


N/A 

N/A 


RACT  technology 


Existing  Control  (SolvenI  Recovery  System  and  chloro- 
form quench  stack  scrubber)  arvj  Implementation  of 
LOAR  program. 

Existing  Control  (Solvent  Recovery,  ventilation  scrub- 
ber, chlorofonn  scrubber  stack  and  scnjbt>er  tor  the 
wash/draw  lines)  and  Implementation  of  LOAR  pro- 
gram. 

Implementation  of  LDAR  program  ;i 

Plant  shutdown — replaced  by  Zytel  operations 

RACT  is  no  control  ..._....._..._.......„_ 

RACT  is  no  control 

Existing  control  (Cartx>n  bed  adeotbers,  solvent  recov- 
ery and  LDAR  program). 


I4ew  plant  subject  to  NSR/LAER  controls;  plus  imple- 

mentaiion  of  LDAR  program. 
RACT  is  no  control _ 


'Uncontrolled  emisstorts  are  the  total  estimated  annount  of  VOC 
had  not  been  installed. 


Emissions  (tons/year) 


Unoontrotod  emisaions*: 

6,627.99. 
Pre-RACT  332. 
RACT  33.2. 
Uncontrolled  emissions*: 

19,410.7. 
Pre-RACT  594.7. 
RACT  594.7 
Pre-RACT  10*. 
Pre-RACT  82.8  RACT  a 
Pre-RACT  20  RACT  20. 
Pre-RACT  6.5  RACT  6A 
Uncontrolled  emissions*: 

7.791. 
Pre-RACT  117.3  RACT 

117.3. 
Pre-RACT  N/A 
RACT  110. 
Pre-RACT  1.4. 
RACT  1.4. 


emissk>ns  that  would  t>e  emitted  if  the  pre-RACT  existing  control  equipment 


Compliance  for  the  fugitive  LDAR 
programs  being  implemented  at  the 
Kelvar,  Zytel.  Tyvek  and  Nomex  plants 
requires  procedures  to  correspond  with 
the  standards  set  in  40  CFR  Part  60, 
Subpart  W,  including  record  keeping 
requirements,  except  for  the  reporting 
requirements  of  60.487.  The  second 
exception  is  that  equipment  shall  be 
considered  to  be  leaking  when  a  reading 
is  above  500  ppm  using  an  approved 
measurement  technique.  The  amotmt  of 
emission  reductions  achieved  through 
implementation  of  LDAR  has  not  been 
determined  for  any  of  the  plants.  The 
RACT  determination  assumes  the  same 
amount  of  VOCs  will  continue  to  be 
emitted  at  each  plant  even  though  the 
LDAR  program  is  being  instituted. 

The  Nylon  plant  was  closed  in 
November  1992  due  to  a  fire  and  is  not 
anticipated  to  reopen.  Emissions  from 
the  Nylon  Plant  were  part  of  the  RACT 
analysis  document  because  the  RACT 
analysis  was  performed  prior  to 
destruction  of  the  plant  However,  since 
the  fire,  RACT  for  the  Nylon  plant  is 
permanent  shutdown.  The  Nylon  Plant 
was  replaced  by  the  Zytel  Plant,  which 


imderwent  NSR,  including  LAER,  prior 
to  construction. 

No  RACT  determination  was 
completed  for  the  Tyvek  Plant  because 
1991  was  used  as  the  baseline  for 
determining  RACT  controls  and  the 
former  Tyvek  operations  at  that  time  did 
not  emit  any  regulated  VOCs.  Freonll, 
an  exempt  VOC,  but  a 
chlorofluorocarbon  (CFC)  which 
contributes  to  stratospheric  ozone 
depletion,  was  used  in  the  plant 
operations.  To  comply  with  the  national 
phase-out  of  ozone  depleting  CFCs. 
DuPont  replaced  Freonll  with  a 
regulated  VOC,  which  required  majjpr 
plant  modifications.  The  plant  was 
issued  a  NSR  modification  permit  in 
October  9, 1992,  which  imposed  LAER 
requirements  on  the  plant  The  NS^ 
permit  for  the  new  plant  imposes  LAER 
controls  which  are  described  in  the 
RACT  Determination  document  and 
include,  catalytic  incineration  and 
condenser  absorption.  In  addition  to 
LAER  controls,  Virginia  has  imposed  as 
RACT  the  Tyvek  Plant  a  LDAR  program 
to  reduce  fugitive  emissions. 


5.  Id  Americas,  Inc.  Films 
Divisions — Hopewel!  Site:  ICI  films,  a 
division  of  ICI  Americas,  Incorporated, 
currenUy  operates  a  polymer  film  and 
manufacturing  plant  in  Hopewell, 
Virginia.  Polyester  film  is  produced  as 
a  final  product  to  be  used  in  a  variety 
of  applications  including  packaging, 
window  sun  screens,  and  audio/video 
cassette  tapes.  Production  operations 
results  in  tihe  emissions  of  volatile 
oigaiuc  compounds  (VOCs). 

According  to  the  RACT 
determination,  plant-wide  pre-RACT 
maximum  calculated  emissions, 
including  fugitives,  of  VOCs  were 
290.29  tons/year.  Maximum  facility- 
wide  post-RACT  emissions  are  223.3 
tons/year,  a  25%  reduction. 

EPA  has  not  published  a  CTG 

document  for  this  source  category. 
RACT  analysis  was  completed  for  the 
following  VOC  emission  source 
processes:  VOL  storage  tanks,  chip 
driers,  heat  setting  ovens,  methanol 
loading  of  rail  cars,  batch  reactors, 
process  cooling  tower,  fuel  burning 
equipment,  industrial  wastewater 
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streams,  biotreatment  plant,  and  fugitive 
emissions. 

The  Consent  Agreement  for  IQ, 
Registration  Number  50418,  dated  May 
30, 1996.  limits  the  production  rate  for 
the  IQ  Rims  facility  as  follows: 

Polymer  Plant:  13,600  DMT  batches  of 
polymer  per  year,  1,000  TA  batches  of 
polymer  per  year. 

Film  Plant:  150,000  tons  of  polymer 
chip  throughput  per  year 

RACT  for  tne  volatile  organic  liqiiid 
storage  tanks  was  determined  to  be  in 
compliance  with  SIP  approved  Rule  4- 
25  of  the  Commonwealth  of  Virginia 
Regulations  for  the  Control  and 
Abatement  of  Air  Pollution  for  the  VOL 
storage  tanks. 

RACT  for  VOC  emissions  from  the 
cooling  tower  is  replacement  of  the 
ethylene  glycol  (EG)  Still  Vacuum 
System  direct  contact  spray  condensers 
with  non-contact  shell  and  tube 
condensers  and  diverting  100  percent  of 
the  condensate  to  the  Biotreatment 
aeration  basin  for  remediation  instead  of 
sending  it  to  the  cooling  tower  hotwell. 
A  99  percent  reduction  of  VOCs 
attributed  to  the  EG  stills  (50  percent  of 
total  cooling  tower  emissions)  is 
anticipated  through  the  replacement  of 
the  direct  contact  condensers  serving 
the  EG  still  vacuum  system  with  non- 
contact  condensers. 

The  fugitive  emissions  from  the 
polymo'  and  film  manufactiuing 
processes  leaks  and  beat  transfiBr  Quid 
systems  will  follow  the  procedures  from 
the  LDAR  program  as  specified  in  40 
CFR  Part  60.  Subpart  W,  including 
record-keeping  and  test  procedures. 
This  will  account  for  an  approximately 
86  percent  overall  reduction  in  fugitive 
emissions.  The  LDAR  program  will  be 
implemented  within  180  days  of  the 
effective  date  of  the  Consent  Agreement. 

6.  Bear  Island  Paper  Company,  LP.: 
Bear  Island  Paper  Company,  Li*. 
(BIPCO)  operates  a  pulp  nnd  paper  mill 
in  Ashland,  Virginia.  Tht>  pulp  is  used 
for  the  manufacture  of  newsprint 
According  to  the  Consent  Agreement, 
the  maximum  potential  to  emit  before 
RACT  was  1134.8  tons  per  year.  With 
the  application  of  RACT,  the  maximum 
annual  emissions  are  623.7  tons  per  year 
of  VOCs.  a  45%  reduction. 

VOC  emissions  result  from  the 
following  source  processes:  Nebraska 
Package  Boiler,  the  Babcock  &  Wilcox 
(B&W)  Boiler,  the  Sludge  Dryer  Burner, 
Wastewater  Treatment  Plant  (WWTP), 
and  four  Themiomechanical  Pulp  (TMP) 
process  lines.  The  bulk  of  the  VOC 
emissions  are  terpenes  that  are  emitted 
from  the  TMP  process  lines.  The 
Nebraska  Package  Boiler  was  closed  in 
May  of  1994  and  replaced  by  a  new 
PacJiage  Boiler  which  began  opwations 


in  January  1996.  The  Package  Boiler  has 
a  permitted  maximum  emissions  cap  of 
3.7  tpy  of  VOCs. 

The  Consent  Agreement  for  Bear 
Island,  Registration  Number  50840, 
dated  July  12,  1996,  determines  RACT 
for  VOCs  from  the  B&W  and  package 
fossil  fuel  boilers  and  the  sludge  burner 
dryer  to  be  good  combustion  practices 
and  periodic  maintenance.  Proper 
combustion  practices  include  periodic 
maintenance  of  the  burner  system  and 
maintaining  combustion  temperature 
and  air/fuel  ratio  according  to  the 
manufactiuer's  specifications. 

RACT  for  the  four  TMP  lines  has  been 
determined  to  be  the  installation  of  2 
heat  exchangers/condensers  and  1 
scrubber/heat  exchanger,  with  a 
combined  control  efficiency  of  40.5 
percent.  Specifically,  emissions  from 
the  steam  tubes,  primary  refiners,  and 
secondary  refiners,  from  all  four  TMP 
lines  will  be  controlled  by  a  double 
pass,  plate  and  frame  water  heat 
exchanger/condenser.  The  two  stage 
heat  exchanger/condenser  will  use 
water  as  the  heat  transfer  medium, 
except  for  the  latency  transfer  chest  and 
the  rejects  latency  chest,  which  will  use 
water  as  a  heat  transfer  medium  for  the 
first  stage  of  the  heat  exchanger/ 
condenser  and  glycol  as  the  heat 
transfer  medium  for  the  second  stage  of 
the  condenser.  The  condensate  will  be 
discharged  to  the  wastewater  treatment 
plant. 

For  the  wastewater  treatment  plant 
(WWTP),  test  results  confirm  negligible 
amounts  of  EPA  Method  624  VOCs  in 
the  effluent  wastewater  stream,  and 
system  modeling  showed  that  wood 
organic  species  not  analyzed  by  Method 
624  are  emitted  at  a  rate  of  5.6  tons/year. 
Because  the  WWTP  does  not  emit  a 
significant  quantity  of  VOCs,  the 
Consent  Agreement  establishes  RACT 
for  the  WWTP  as  maintaining  the 
standard  operating  procedures. 

nL  Final  Action 

The  provisions  in  these  plan 
approvals  and  Consent  Agreements, 
submitted  by  the  Commonwealth  of 
Virginia  as  revisions  to  the  SIP,  are 
being  approved  by  EPA.  The  Consent 
Agreements  were  effective  on  the  date  of 
signature  by  both  signatory  parties.  The 
Consent  Agreements  do  not  contain 
expiration  dates. 

EP/k  is  approving  these  SEP  revisions 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revisions  should 
adverse  or  critical  comments  be  filed. 


This  action  will  be  effective  November 
28,  1997  unless,  by  October  29,  1997, 
adverse  or  critical  comments  are 
received.  If  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  mtUI  be 
effective  on  November  28, 1997.  If 
adverse  comments  are  received  that  do 
not  pertain  to  all  documents  subject  to 
this  rulemaking  action,  those  documents 
not  affected  by  the  adverse  comments 
will  be  finalized  in  the  maimer 
described  here.  Only  those  documents 
that  receive  adverse  comments  will  be 
withdrawn. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

rV.  Administrative  Requirements 

A.  Executive  Order  12666 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Unda  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
Commonwealth  is  already  imposing. 
Therefore,  because  the  federal  SIP 
approval  does  not  impose  any  new 
requirements,  the  EPA  certifies  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
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due  to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  govenunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significandy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a     - 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  govenunents,  or  to  the  private 
sector,  result  from  this  action. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  15, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Regional 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  VOC  RACT  determinations  for 
a  number  of  individual  sources  in 
Virginia  as  a  revision  to  the 
Commonwealth's  SIP  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  27, 1997. 
WilliuB  T.  Wianiewski. 

Acting  Regional  Administrator,  Region  IB. 

40  CFR  part  52.  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sut)part  W— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraph  (c)(121)  to  read  as 
follows: 

152.2420    MsntHlealionofptan. 

•        •        •        *        • 

(c)*  *  • 

(121)  Revisions  to  the  State 
Implementation  Plan  submitted  on 
August  12,  21,  26,  30. 1996,  September 
3, 1996  and  March  27, 1997  by  the 
Virginia  Department  of  Enviroiunental 
Qu^ty  regarding  non-CTG  VOC  RACT 
reauirements  for  six  sources: 

li)  Incorporation  by  reference. 

(A)  Letters  submitted  by  the  Virginia 
Department  of  Environmental  Quality 
transmitting  source-specific  VOC  RACT 
detehninations  in  the  form  of  Consent 
Agreements  on  the  following  dates: 
August  12,  21,  26,  30, 1996,  September 
3, 1996  and  March  27, 1997. 

(B)  Consent  Agreements: 

(1)  AlliedSignal  Inc.— Hopewell  Plant, 
Qty  of  Hopewell,  VA,  Consent 
Agreement  Registration  Number  50232. 
effective  March  26, 1997; 

(2)  AlliedSignal  Inc.— Chesterfield 
Plant,  Chesterfield  County,  VA,  Consent 
Agreement  Registratioii  Number  50233. 
effective  May  20, 1996; 

(3)  Bear  Island  Paper  Company,  L.P., 
Hanover  County,  VA,  Consent 
Agreement  Registration  Number  50840, 
effective  July  12. 1996; 

(4)  Stone  Container  Corporation 
Hopewell  Mill,  City  of  Hopewell, 
Virginia,  Consent  Agreement 
Registration  Number  50370.  effiective 
May  30. 1996; 

(5)  E.I.  DuPont  de  Nemours  and 
Company,  Spniance  Plant,  Chesterfield 
County,  Virginia,  Consent  Agreement 
Registration  Niunber  50397,  effective 
May  30, 1996; 

(6)  ICl  Americas,  Inc.  Film  Division — 
Hopewell  Site,  Chesterfield  County. 
Virginia,  Consent  Agreement 


Registration  Number  50418,  effective 
May  30, 1996. 

(ii)  Additional  material. 

(A)  Technical  Support  Documents 
submitted  as  part  of  the  RACT 
determinations  in  paragraph  (c)(121)(i) 
of  this  section  by  the  Commonwealth  of 
Virginia  on  August  12,  21,  23,  26. 30. 
1996,  Septembw  3, 1996  and  March  27, 
1997. 

[PR  Doc.  97-27122  Filed  10-10-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[MN40-03-e8e8;  FRL-6WW-3] 

Approval  and  Promulgation  of  State 
Implamantation  Plan;  Minnesota; 
Evidentiary  Rule 

AQENCV:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Final  rtile. 

SUMMARY:  This  final  action  approves  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Miimesota.  The  State's  revision  clarifies 
the  types  of  testing  and  monitoring  data, 
including  stack  and  process  monitoring 
data,  that  can  be  used  directly  for 
compliance  certifications  and 
enforcement. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  November  13. 1997. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available 
forpublic  inspection  during  normal 
business  hours  at  the  following 
location:U.S.  Enviroiunental  Protection 
Agency,  Region  5,  Regulation 
Development  Branch,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Aburano,  Regulation 
Envelopment  Section  2,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  R^on  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Telephone:  (312)  353-6960. 
SUPPLEMENTARY  INFORMATION: 

L  Backgroond 

In  1990,  section  114  of  the  Clean  Air 
Act  (Act)  was  amended  to  require  the 
Administrator  of  EPA  to  promulgate 
rules  implementing  an  enhanced 
monitoring  and  compliance  program  for 
major  stationary  sources  of  air  pollution. 
EPA  determined  that  certain  SIPs  may 
preclude  EPA  and  the  States  from 
implementing  such  a  program  because 
these  SIPs  may  be  interpreted  to  limit 
the  types  of  testing  and  monitoring  data 
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that  may  be  used  for  determining 
compliance  and  establishing  violations. 
Therefore,  EPA  issued  a  SIP  call  to  those 
States  whose  SIPs  may  have  limited  the 
types  of  testing  and  monitoring  data  that 
may  be  used  for  determining 
compliance  and  establishing  violations. 

On  March  24. 1994,  EPA  issued  a  SIP 
call  to  the  State  of  Minnesota  to  revise 
its  SIP.  As  part  of  the  SIP  call,  EPA 
provided  draft  SIP  language  to  the  State. 
The  SIP  call  clarified  that  any 
monitoring  approved  for  the  source  (and 
included  in  a  federally  enforceable 
operating  permit)  may  form  the  basis  of 
the  compliance  certification,  and  that 
any  credible  evidence  may  be  used  for 
purposes  of  enforcement  in  Federal 
court. 

On  April  9, 1997,  EPA  published  a 
direct  final  rulemaking  approving  the 
Minnesota  Pollution  Control  Agency's 
(MPCA's)  SIP  revision  that  was  made  in 
response  to  EPA's  SIP  call.  During  the 
30  day  public  comment  period,  adverse 
comments  were  received  &om  the 
Minnesota  Chamber  of  Commerce,  the 
American  Petroleum  Institute  and  the 
National  Environmental  Development 
Association. 

n.  PubUc  Comiiient/EPA  Responae 

The  following  evaluation  summarizes 
each  comment  received  and  EPA's 
response  to  the  comment. 

Minnesota  Chamber  of  Commerce 
Comments 

Following  is  a  summary  of  comments 
received  &om  the  Minnesota  Chamber 
of  Commerce  in  a  letter  dated  May  9, 
1997  signed  by  Sherry  Munyon.  After 
each  comment  is  EPA's  response. 

Comment  1:  EPA's  final  ''credible 
evidence"  rule  clearly  removes  any 
reference  to  "presumptively  credible" 
forms  of  evidence  and  properly  leaves 
questions  of  legal  admissibility  and 
credibility  to  judicial  and  administrative 
tribunals  (62  FR  8316  February  24, 
1997).  Therefore,  it  appears  thiat  EPA  is 
set  to  approve  a  SIP  revision  containing 
a  rule  based  on  an  interpretation  to 
which  it  no  longer  subscribes. 

Response  1 :  In  writing  its  rule,  the 
MPCA  did  not  feel  that  it  had  the 
authority  to  create  presumptively 
credible  evidence,  since  the  MPCA  did 
not  feel  it  had  the  authority  to  create 
Judicial  "presimiptions."  'Therefore,  the 
MPCA  simply  stated  that  violations  may 
be  based  on  any  required  monitoring 
method  or  any  credible  evidence.  In 
doing  this,  the  MPCA  clarifies  that  its 
own  rules  caimot  be  used  to  limit  a 
couri's  consideration  of  any  credible 
evidence  of  a  violation  of  a  MPCA 
standard.  This  does  not  create  judicial 


presumptions,  nor  does  it  conflict  with 
EPA's  final  Credible  Evidence  rule. 

Comment  2:  If  MPCA's  rule  is 
incorporated  into  the  SIP,  sources 
would  then  face  two  different  standards 
regarding  the  admissibility  and 
credibility  of  evidence. 

Response  2:  The  EPA  believes, 
contrary  to  the  commentor,  that 
approving  this  SIP  revision  actually 
enhances  consistency  rather  than 
creating  inconsistency.  Since  the  role 
submitted  for  Federal  approvrhility  is 
already  adopted  at  the  State  U    el, 
approving  it  into  the  SIP  would  mean 
that  both  State  and  Federal  authorities 
would  be  enforcing  the  same  provisions. 

American  Petroleum  Institute 
Comments 

Following  is  a  summary  of  comments 
received  from  the  American  Petroleiun 
Institute  in  a  letter  dated  May  8, 1997 
signed  by  John  E.  Reese.  After  each 
comment  is  EPA's  response. 

Comment  1:  Because  sections 
7007.0800  Subpart  6.C.(5)  and 
7017.0100  Subparts  1  and  2  of  the 
Minnesota  regulations  were  based  on 
EPA's  premature  March  24.  1994  SEP 
call,  the  Minnesota  regulations  are  not 
consistent  with  the  cuiient  status  of 
EPA's  Enhanced  Monitoring 
rulemaking.  For  example,  section 
7007.0800  Subpart  6.C.(5)  makes 
reference  to  "an  enhanced  monitoring 
protocol"  even  though  in  1995  EPA 
abandoned  the  Enhanced  Monitoring 
approach  in  favor  of  the  Compliance 
Assurance  Monitoring  (CAM)  apprdach. 
Thus,  the  reference  to  "Enhanced 
Monitoring"  in  the  Minnesota 
regulations  is  likely  to  cause  confusion, 
and  should  be  revised. 

Response  1 :  By  stating  that  the 
Miimesota  rule,  made  in  response  to 
EPA's  March  24, 1994  SIP  call,  is 
inconsistent  with  the  current  status  of 
EPA's  Enhanced  Monitoring  Rule,  the 
commentor  makes  the  argument  that 
EPA's  SIP  call  is  inconsistent  with  the 
current  status  of  EPA's  Enhanced 
Monitoring  Rule.  This  is  not  the  case.  In 
the  EPA's  final  Credible  Evidence 
Revisions  rule,  EPA  has  stated  that: 

EPA's  decision  to  forego  the  enhanced 
monitoring  approach  in  fovor  of  the  CAM 
proposal  has  no  efiiBCt  on  tlie  basic  goals  of 
the  SIP  call,  which  are  to  clarify  that  non- 
reference  test  data  can  be  used  in 
enforcement  actions,  and  to  remove  any 
poteatiai  ambiguity  regarding  this  data's 
use  for  Title  V  compUajirn  certifications 
(62  FR  8314,  p.  8327). 

While  the  commentor  is  correct  in 
pointing  out  that  MPCA's  SIP  revision 
does  include  language  in  section 
7007.0800  Subpart  6.C.5  that  makes 
reference  to  "an  enhanced  monitoring 


protocol,"  EPA  does  not  believe  that  any 
confusion  will  arise  from  the  language 
found  in  Minnesota's  rule.  The  section 
that  contains  the  reference  to  the 
enhanced  monitoring  protocol  does  not 
limit  the  additional  methods  that  can  be 
used  to  demonstrate  compliance  with, 
or  violation  of,  a  standard  to  only  an 
enhanced  monitoring  protocol.  Also 
included  are,  "any  other  monitoring 
method  incorporated  into  a  permit 
issued  under  this  chapter."  If  only  the 
language  pertaining  to  "an  enhanced 
monitoring  protocol"  were  included  as 
a  revision  to  the  language  found  in 
MPCA's,  a  SIP  revision  might  be 
warranted.  However,  because  there  is 
additional  language  that  does  not  limit 
using  other  methods  as  well,  no  conflict 
or  confusion  will  arise  from  mentioning 
an  enhanced  monitoring  protocol. 

Comment  2:  EPA's  SIP  call  is  invalid. 
Neither  section  110  or  any  other 
provision  of  the  Clean  Air  Act  requires 
States  to  include  credible  evidence 
provisions  in  their  SIPs.  Even  if  one 
accepts  EPA's  assertion  in  the  recently 
promulgated  Credible  Evidence  Rule,  62 
FR  8314  (February  24. 1997).  that 
sections  113(a),  113(e),  and  114  of  the 
Clean  Air  Act  authorize  EPA  to  use  any 
Credible  Evidence  to  establish 
violations  of  emisaions  standards  and 
limitations,  those  provisions  speak  only 
to  the  Administrator,  and  the  courts,  not 
to  the  States. 

Response  2:  EPA's  SIP  call  is  valid. 
The  purpose  of  the  SIP  call  is  to  clarify 
that  non-reference  test  data  can  be  used 
in  enforcement  actions,  and  to  remove 
any  potential  ambiguity  regarding  this 
data's  use  for  Titie  V  compliance 
certifications.  In  responding  to  the  SIP 
call  the  MPCA  submitted  to  EPA  rule 
revisions  that  ensured  that  the 
Minnesota  SIP  does  not  preclude  the 
use,  including  the  exclusive  use,  of  any 
credible  evidence  or  information, 
relevant  to  whether  a  source  would  have 
been  in  compliance  with  applicable 
requirements  if  the  appropriate 
performance  or  compliance  test  or 
procedures  had  been  performed.  This  is 
all  that  is  required  to  be  consistent  with 
EPA's  final  Credible  Evidence  rule. 

Comment  3:  The  reference  to 
"Minnesota  Statutes"  is  incorrect,  the 
correct  reference  is  to  "Minnesota 
Rules." 

Response  3:  EPA  recognizes  that  the 
codification  from  the  direct  final 
Federal  Register  rule  published  on 
April  9, 1997  did  incorrecUy  reference 
"Minnesota  Statutes."  The  new 
codification  correctiy  references 
"Minnesota  Rules." 
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National  Environmental  Development 
Association  Comments 

Following  is  a  summary  of  comments 
received  from  the  National 
Environmental  Development 
Association  in  a  letter  dated  May  9, 
1997  signed  by  Leslie  Sue  Ritts.  After 
each  comment  is  EPA's  response. 

Comment  1 :  EPA  cannot  and  should 
not  approve  State  SIP  revisions  during 
the  pendency  of  judicial  review  of 
EPA's  credible  evidence  rule. 

Response  1:  The  commentor  assiunes 
that  if  EPA's  Credible  Evidence  rule  is 
found  to  be  illegal,  it  follows  that 
Minnesota's  rule  is  also  illegal  and 
cannot  be  approved.  This  is  not 
necessarily  the  case.  If  EPA's  rule  is 
found  to  be  illegal,  EPA  may  not  be  able 
to  require  Miimesota  to  follow  the 
requirements  of  the  SIP  call  but  EPA  can 
still  approve  Minnesota's  SIP  revision. 
States  can  submit,  and  EPA  can 
approve,  SIP  revisions  that  exceed 
Federal  requirements  at  any  point  in 
time.  If  it  is  found  that  EPA's  Credible 
Evidence  rule  is  found  to  be  illegal,  this 
does  not  prevent  EPA  fioni  approving 
MPCA's  SIP  revision. 

Comment  2:  The  National 
Environmental  Development 
Association  believes  that  the  current 
rule  should  be  withdrawn  because 
Miimesota's  rule  is  cleariy  based  on  a 
version  of  the  enhanced  monitoring 
proposal  and  an  EPA  "model  rule"  that 
were  withdrawn  by  EPA  in  April  1995. 
References  to  "presumptive"  credible 
evidence  in  the  Federal  Register  notice, 
while  also  not  clear  on  the  face  of  the 
Minnesota  regulations,  are  also  plainly 
inconsistent  with  the  notion  in  the  final 
Federal  credible  evidence  rule  that  all 
monitoring  evidence,  whatever  its 
origin,  would  be  weighed  by  a  trier  of 
feet  and  to  provisions  in  the  EPA 
credible  rule  that  condition  the  use  of 
credible  evidence  as  "relevant  to 
whether  a  source  would  have  been  in 
compliance  with  applicable 
requirements  if  the  appropriate 
performance  or  compliance  test  or 
procedure  had  been  performed."  In 
addition,  references  in  the  Fedn-al 
Register  notice  to  Federal  "enhanced 
monitoring  protocols"  and  "model 
rule*"  are  obsolete.  These  will 
eventually  be  replaced  by  Federal 
requirements  for  "compliance  assurance 
monitoring"  plans  under  the  pending 
CAM  nde  which  the  Federal  agency  is 
about  to  finalize. 

Response  2:  The  MPCA  did  not  base 
its  rule  on  EPA's  model  rule.  In  writing 
its  rule,  the  MPCA  did  not  feel  that  it 
had  the  authority  to  create 
presumptively  credible  evidence,  since 
the  MPCA  did  not  feel  it  had  the 


authority  to  create  judicial 
"presumptions."  Therefore,  the  MPCA 
simply  stated  that  violations  may  be 
based  on  any  required  monitoring 
method  or  any  credible  evidence.  In 
doing  this,  the  MPCA  clarifies  that  its 
own  rules  cannot  be  used  to  limit  a 
court's  consideration  of  any  credible 
evidence  of  a  violation  of  a  MPCA 
standard.  This  does  not  create  judicial 
presumptions,  nor  does  it  conflict  with 
EPA's  final  Credible  Evidence  nde. 

m.  Final  Action 

The  comments  received  were  found  to 
warrant  no  changes  from  proposed  to 
final  action  on  the  approval  of 
Miimesota's  Evidentiary  Rule. 
Therefore,  EPA  is  approving  the 
Evidentiary  Rule  submitted  by  the 
MPCA  for  inclusion  in  the  State's  SIP. 
The  approval  of  this  submittal  into  the 
SIP  clarifies  the  types  of  testing  and 
monitoring  data  thiat  can  be  used  for 
compliance  demonstrations  and 
enforcement 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995,  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review.^ 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

This  approval  does  not  create  any 
new  requirements,  but  simply  approves 
requirements  that  the  State  is  already 


imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
natiue  of  the  Federal-State  relationship 
imder  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Act  forbids  EPA  to  base  its  actions 
concerning  state  plans  on  such  grounds. 
Union  Electric  Co.  v.  EPA.,  427  U.S. 
246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22. 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
inc^pdes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  looal, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  SlOO  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  State  or 
local  law.  No  new  Federal  requirements 
are  imposed.  Accordingly,  no  additional 
costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  tPA 
submitted  a  report  containing  this  nde 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
itepresentatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  15, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
afliect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  pe^on 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bK2)). 
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List  of  SubiectB  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides.  Volatile  organic  compounds. 

I>Bt«d:  September  16, 1997. 
David  A.  UUridi.  ^ 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52-(AMENDED1 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

:  42  U.S.C  7401-7671q. 


Subpart  Y- 

2.  Section  52.1220  is  amended  ^ 
adding  paragraph  (c)(44)  to  read  as 
follows: 

I5Z1220    MantificatkNi  of  plan. 


(c)«  •  • 

(44)  This  revision  provides  for  data 
which  have  been  collected  under  the 
enhanced  monitoring  and  operating 
permit  programs  to  be  used  for 
compliance  certifications  and 
enforcement  actions. 

(i)  Incorporation  by  reference. 

(A)  Minnesota  Rules,  sections 
7007.0800  Subpart  6.C.(5),  7017.0100 
Subparts  1  and  2,  both  effective 
February  28, 1995. 
•        •        •        >         • 

[FR  Doc.  97-27129  Filed  10-10-97;  8:45  mm] 


ENVIRONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[VA-60S9a.  Fra.-6M4-3I 

Approval  and  Promulgation  of  Air 
Quality  hnptomontation  Plans;  Virginia; 
VOC  RACT  for  Ptiillip  Morris,  Horcuias. 
Virginia  Powar  Station,  and  the 
Hopawall  Regional  Wastawator 
Traatmant  Plant 

AGBCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


EPA  is  approving  six  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Virginia.  These  revisions  establish  and 
require  volatile  organic  compound 


(VOC)  reasonably  available  control 
technology  (RACT)  on  six  major  sources 
located  in  Virginia.  The  intended  efi^ect 
of  this  action  is  to  approve  source- . 
specific  plan  approvals  and  Consent 
Agreements  that  establish  the  above- 
mentioned  RACT  requirements  in 
accordance  with  the  Clean  Air  Act  (the 
Act). 

DATES:  This  action  is  effective 
November  28, 1997  unless  notice  is 
received  on  or  before  October  29, 1997 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Air,  Radiation,  and 
Toxics  Division,  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107:  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington,  DC  20460; 
and  the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia  23219. 
FOR  FlIRTHER  MFOMIA'nON  CONTACT: 
Kiraberly  Peck.  (215)  566-2165,  at  the 
EPA  Region  HI  address  above. 
SUPPLBiENTARY  INFORMATION:  On  April 
9, 1996,  August  8,  16, 19,  23, 1996,  and 
March  26.  1997.  the  Commonwealth  of 
Virginia  submitted  formal  revisions  to 
its  SIP.  These  revisions  consist  of  plan 
approvals  and  Consent  Agreements, 
signed  by  the  companies  and  the 
Virginia  Department  of  Environmental 
Quality,  to  establish  and  impose  source- 
specific  VOC  RACT  requirements  for 
major  sources  of  VOC.  Today's 
rulemaking  proposes  to  approve  the 
source-specific  VOC  RACT 
requirements  for  six  companies.  All  of 
the  sources  are  located  in  the  Richmond 
moderate  ozone  nonattainment  area. 

LBackgroiind 

Under  the  pre-amended  Clean  Air  Act 
(Le.,  the  Act  prior  to  the  1990 
Amendments),  ozone  nonattainment 
areas  were  required  to  adopt  RACT  rules 
for  VOC  sources.  EPA  issued  three  sets 
of  control  technique  guideline 
documents  (CTGs),  establishing  a 
"presumptive  norm"  for  RACT  for 
various  categories  of  VOC  sources.  The 
Richmond,  Virginia  area  was  designated 
nonattainment  under  the  pre-amended 


Act  and  was  required  to  adopt  RACT  for 
all  CTG  categories  as  well  as  non-CTG 
VOC  sources  with  a  potential  to  emit 
100  tons  per  year  (TPY)  or  more.  Under 
the  1990  amendments  to  the  Act, 
amended  sections  172(c)(1)  and 
182(a)(2),  required  the  Richmond, 
Virginia  nonattainment  area  to  correct 
its  RACT  requirements  in  effect  prior  to 
enactment  of  the  1990  amendments. 
Virginia  submitted  those  RACT 
corrections  as  SIP  revisions  on  May  10, 
1991  and  June  20.  1991.  Among  the 
regulations  in  that  SIP  revision,  was  a 
provision  (Rule  120-0474)407) 
establishing  the  legal  basis  for  imposing 
RACT  on  all  individual  major  VOC 
sources  subject  to  RACT  in  the  Northern 
Virginia  and  Richmond  nonattainment 
areas  not  covered  by  an  existing  state 
adopted  VOC  control  regulation.  The 
RACT  correction  SIP  was  approved  by 
EPA  on  March  31, 1994  (See  59  FR 
15117).  To  implement  Rule  120-04- 
0407,  the  Commonwealth  must  submit 
an  enforceable  RACT  determination  for 
all  major  VOC  sources  not  otherwise 
controlled  under  existing  VOC  RACT 
regulations  of  the  SIP. 

Sections  182(b)(2)  (A),  (B)  and  (C)  of 
the  Act  require  moderate  and  above 
areas  to  adopt  standards  for  all  sources 
covered  by  any  CTC  document  issued 
by  the  Administrator  after  1990  and 
before  the  area  is  required  to  attain  the 
standard;  all  sources  covered  by  any 
CTG  before  the  date  of  enactment  of  the 
1990  CAA  amendments;  and  all  major 
sources  of  VOC  not  subject  to  a  CTG.  In 
addition,  areas  newly  designated  under 
the  1990  amendments  as  ozone 
nonattainment  areas  are  required  to 
adopt  RACT  rules  consistent  with  those 
previously  designated  nonattainment 
This  provision  of  the  Act  makes 
nonattainment  areas  that  were 
previously  exempt  from  RACT 
requirements  "catch  up"  to 
requirements  during  the  earlier  period, 
and  therefore,  is  known  as  the  BLACT 
catch-up  requirement.  Because  Rule 
120-04-0407  imposed  RACT  on  all 
major  VOC  sources  in  the  Northern 
Virginia  and  Richmond  nonattainment 
areas  on  an  individual  basis,  this  rule 
partially  satisfied  the  RACT  catch-up 
requirement  On  November  6, 1992, 
Virginia  submitted  a  SIP  revision 
expanding  the  geographic  boundaries  of 
the  VOC  emission  control  areas  to 
coincide  with  the  revised  boimdaries  of 
the  Richmond  and  Northern  Virginia 
ozone  nonattainment  areas  resulting 
from  the  1990  amendments.  This  SIP 
was  approved  by  EPA  on  March  12, 
1997  (59  FR  52701).  To  satisfy  the  RACT 
correction  and  catch-up  requirements 
under  sections  182(a)(2)  and  182(b)(2) 
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(A),  (B)  and  (C),  and  implement  Rule 
129-04-0407,  Virginia  has  submitted 
source  specific  VOC  RACT 
determinations  for  the  following  six 
companies  in  the  Richmond,  Virginia 
ozone  nonattainment  area: 

(1)  Philip  Morris-Blended  Leaf— 2301 
Everett  Street,  Richmond; 

(2)  Philip  Morris-Park  500  Facility- 
Chesterfield  County; 

(3)  Philip  Morris-Tobacco 
Manufactiuing  Center — 3601  Commerce 
Road,  Richmond; 

(4)  Virginia  Electric  and  Power 
Station — Chesterfield  County; 

(5)  Hercules  Incorporated,  Aqualon 
Division — Hopewell;  and 

(6)  Hopewell  Regional  Wastewater 
Treatment  Facility. 

n.  Summary  of  SIP  Revision 

The  details  of  the  RACT  requirements 
for  the  sources  can  be  found  in  the 
docket  and  accompanying  technical 
support  document  (TSD).  Below  is  a 
summary  of  the  facility  type  and  the 
applicable  RACT  requirements  for  each 
source.  Each  SIP  revision  consists  of  a 
Consent  Agreement  signed  by  the  source 
and  the  Virginia  Department  of 
Environmental  Quality.  The  Consent 
Agreements  are  enforceable  documents 
which  include  a  description  of  the 
RACT  technologies,  control  efficiencies, 
operating  parameters,  monitoring  and 
reporting  requirements.  For  further, 
details  on  the  sources'  processes  and 
how  RACT  was  determined,  refer  to  the 
TSD  associated  with  this  rulemaking. 
EPA  is  approving  revisions  to  the 
Virginia  SIP  pertaining  to  the 
determination  of  RACT  for  six  major 
sources  of  VOC.  This  action  is  being 
taken  under  section  110  of  the  Act 

1.  Philip  Morris — Blended  Leaf,  ' 
Richmond 

Philip  Morris — Blended  Leaf  is  a 
tobacco  processing  facility  that  has 
potential  VOC  emissions  greater  than 
100  TPY.  Tobacco  by-products  from 
other  Philip  Morris  facilities  are 
combined  to  form  a  continuous  tobacco 
sheet  at  the  Blended  Leaf  Plant.  These 
by-products  are  combined  with  dry  and 
liquid  low- VOC  flavorings,  and  mixed 
into  a  slurry.  The  slurry  is  dried  in  a 
natural  gas-fired  dryer,  cut,  and  packed 
into  hogsheads  for  shipment.  There  are 
three  drying  lines  each  consisting  of  two 
natural  gas-fired  dryers.  The  Plant 
operates  24  hours  each  day,  seven  days 
each  week,  and  50  weeks  per  year. 
Based  on  1991  throughput  data,  the  total 
uncontrolled  stack  VOC  emissions  from 
the  facility  were  estimated  to  be  238.4 
tons  per  year. 

RACT  as  prescribed  in  the  Consetit 
Agreement,  Registration  plumber  50080, 


dated  February  27, 1996  is  determined 
to  be  no  controls  as  Virginia  determined 
that  add-on  controls  were  not 
economically  feasible  or  cost  effective. 
The  Consent  Agreement  does  require 
the  continued  use  of  low- VOC 
flavorings  as  well  as  record  keeping  and 
reporting  requirements. 

2.  Philip  Morris— Park  500,  Chesterfield 

■   PhiKp  Morris — Park  500  is  a  tobacco 
processing  facility  that  ha^  potential 
VOC  emissions  greater  than  100  TPY. 
The  tobacco  processing  facility  consists 
of  two  separate,  distinct  facilities  which 
are  located  on  adjoining  property:  the 
Reconstituted  Leaf  (R/L)  Plant  and  the 
Bermuda  Hundred  Facility.  At  the  R/L 
Plant,  all  VOC  emissions  are  generated 
primarily  from  the  tobacco  drying 
processes  and  from  the  raw  materials 
blending  area.  The  uncontrolled  stack 
VOC  emissions  from  the  R/L  Plant  are 
estimated  to  be  143  tons  per  year.  At  the 
Bermuda  Himdred  Facility,  all  VOC 
emissions  are  generated  primarily  from 
the  tobacco  drying  processes  and  fitim 
the  application  of  final  flavoring  to  the 
tobacco.  The  uncontrolled  stack  VOC 
emissions  from  the  Bermuda  Hundred 
Facility  are  estimated  to  be  236.4  tons 
per  year. 

RACT  as  prescribed  in  the  Consent 
Agreement,  Registration  Number  50722, 
dated  March  26, 1997  is  determined  to 
be  no  controls  as  Virginia  determined 
that  add-on  controls  were  not 
economically  infeasible  or  cost- 
effective. 

3.  Philip  Morris,  Tobacco  Manufacturing 
Center,  Richmond 

Philip  Morris,  Incorporated  is  a 
cigarette  manufacturing  center  that  has 
potential  VOC  emissions  greater  than 
100  TPY.  RACT  as  prescribed  in  the 
Consent  Agreement.  Registration 
Number  50076.  dated  July  12,  1996 
requires,  among  other  provisions,  that 
the  VOC  emissions  from  the  flavor 
cylinders  where  high-VOC-emitting 
flavorings  are  applied  and  the  aftercut 
dryers  in  Process  Lines  #1  and  #2  shall 
be  controlled  by  a  thermal  oxidation 
unit(s)  having  a  destruction  efficiency  of 
at  least  95%  on  a  mass  basis.  Each 
thermal  oxidization  unit  shall  be 
equipped  with  a  continuous 
temperature  monitor,  automatic  control 
dampers  which  prevent  the  flow  of  VOC 
laden  process  e^diaust  air  to  each  unit 
until  the  minimum  temperature  is 
attained,  and  a  pressure  gauge  in  the 
duct  prior  to  the  oxidation  units)  to 
continuously  monitor  and  insure  that  a 
negative  pressure  is  being  maintained  in 
the  exhaust  system.  Data  from  the 
continuous  monitoring  devices  shall  be 
recorded  as  one-minute  readings  and 


reduced  to  3-hour  averages  on  a  rolling 
basis.  A  minimum  temperature 
requirement  will  be  established  using 
EPA  Reference  Method  25  within  180 
days  of  initial  startup  of  the  thermal 
oxidation  units. 

If  Philip  Morris  desires  to  reformulate 
any  flavorings  associated  with  the  flavor 
cylinders  and  the  aftercut  dryers  in 
Ptocess  Lines  #1  and  #2,  the  respective 
equipment  in  which  the  reformulated 
flavorings  are  implemented  will  be 
exempt  from  the  thermal  oxidation 
unit(s)  provided  the  following 
conditions  are  met 

(1)  Emissions  resulting  from  any  such 
change  in  formulation  must  be  verified 
by  stack  sampling  using  appropriate 
D'A  test  methods  and  material  balance. 

(2)  On  a  daily  basis,  Philip  Morris 
shall  track  production  and  flavoring 
throughputs.  Philip  Morris  must 
calculate  the  emissions,  in  pounds  per 
day,  emanating  through  the  stack  and 
the  emissions  that  woidd  have  occurred 
on  January  1, 1993  prior  to  the 
reformulation  with  the  affected 
equipment  being  exhausted  to  the 
thermal  oxidation  unit(s).  Philip  Morris 
must  compare  the  results  of  these  two 
equations.  Emissions  from  the 
reformulated  flavoring  must  always  be 
less  than  the  emissions  which  would 
have  been  emanating  had  the 
reformulation  had  not  occurred  and  the 
affected  equipment  were  exhausted  to 
the  thermal  oxidation  unit(s). 

Philip  Morris  shall  maintain  records 
of  all  operating  parameters  necessary  to 
demonstrate  compliance.  Pre-RACT 
facility-wide  uncontrolled  emissions 
were  calculated  at  1250  TPY.  Post- 
RACT  facility-wide  emissions  are  684 
TPY. 

4.  Virginia  Power— Chesterfield  Station, 
Chesterfield  ^ 

Virginia  Power — Chesterfield  Station 
is  an  electric  utility  that  has  potential 
VOC  emissions  greater  than  100  TPY. 

RACT  as  prescribed  in  the  Consent 
Agreement,  Registration  Number  50396, 
dated  May  30, 1996  requires,  among 
other  provisions,  that  the  VOC 
emissions  from  boilers  3. 4.  5.  and  6  be 
good  combustion  practices.  Compliance 
shall  be  demonstrated  by 
Implementation  of  a  Work  Plaiming  and 
Tracking  System  (WATS).  Virginia 
Power  shall  maintain  records  of 
operation,  malfunctions,  continuous 
monitoring  and  all  completed  scheduled 
and  unscheduled  maintenance,  with  the 
exception  of  minor  repairs  initiated  and 
performed  by  individual  employees  in 
the  conduct  of  their  routine  duties.  No 
additional  controls  were  determined  to 
be  economically  feasible  or  cost- 
effective.  Both  pre-RACT  and  post- 


53244      Federal  (agister  /  Vol.  62,  No.  198  /  Tuesday.  October  14,  1997  /  Rtiles  and  Regulations 


RACr  annual  VOC  «niMions  calculate 
to  183.8  TPY. 

5.  Hercules,  Incorporated — Aqualon 
DMdon,  Hopewell 

Hercules.  Incorporated — Aqualon 
Division  is  a  synthetic  organic  chemif:al 
manufacturing  fociiity  that  has  potential 
VOC  emissions  greater  than  100  TPY. 
RACT  as  prescribed  in  the  Consent 
Agreement,  Registration  Number  50363, 
dated  July  12.  1996  is  as  follows: 

1.  VOC  emissions  from  the  Cloacal 
Process  area  shall  be  controlled  by 
solvent  recovery  and  process  scrubbers 
having  an  overall  control  efficiency  of  at 
leest  96%  on  a  mass  basis,  respectively, 
calculated  monthly  as  a  six-month 
tolling  average.  VOC  flow  from  the 
Cloacal  Process  area  shall  be  measured 
and  the  totalized  flow  recorded  for  each 
batch. 

2.  VOC  emissions  from  the  Ethyl 
cellulose  (E.C)  Process  area  shall  be 
controlled  by  solvent  recovery  and 
process  scrubbers  having  an  overall 
control  efficiency  of  at  least  90%  on  a 
mass  basis,  respectively,  calciilated 
monthly  as  a  six-month  rolling  average. 

3.  VOC  emissions  from  the 
Carboxymethyl  cellulose  (CBC)  Process 
area  shall  be  controlled  by  solvent 
recovery  and  process  scrubbers  having 
an  overall  control  efficiency  of  at  least 
98%  on  a  mass  basis,  respectively, 
calculated  monthly  as  a  six-month 
rolling  average.  For  the  CBC  area,  VOC 
still  output  shall  be  continuously 
measured  and  the  totalized  flow 
recorded  once  per  shift. 

4.  VOC  emissions  from  the  Nitrosyl 
Process  area  shall  be  controlled  by 
solvent  recovery  and  process  scrubbers 
having  an  overall  control  efficiency  of  at 
least  98%  on  a  mass  basis,  respectively, 
calculated  monthly  as  a  six-month 
rolling  average.  For  the  Nitrosyl  area, 
VOC  still  output  shall  be  continuously 
measured  and  the  totalized  flow 
recorded  once  per  shift 

5.  VOC  emissions  from  the 
Monochloroacetic  Acid  (MCA)  Process 
area  and  the  Technical  Facility  shall  be 
controlled  by  solvent  recovery  and 
process  scrubbers.  Each  area,  the  MCA 
Process  area  and  the  Technical  Facility, 
shall  not  exceed  15  tons  of  VOCs  per 
year. 

Compliance  from  the  Cloacal,  E.C 
CBC,  and  Nitrosyl  process  areas  shall  be 
demonstrated  by  specific  equations 
designated  in  the  Consent  Agreement. 
Compliance  for  the  MCA  Process  area 
and  the  Technical  Facility  require 
record  keeping  amd  reporting.  Pre-RACT 
uncontrolled  VOC  emissions  from  this 
facility  were  calculated  to  be  246,743 
TPY.  Post-RACT  controlled  VOC 


emissions  from  this  bcility  calculate  to 
5474  TPY. 

6.  Hopewell  Regional  Wastewater 
Treatment  Facility,  Hopewell 

Hopewell  R^onal  Wastewater 
Treatment  Facility  has  potential  VOC 
emissions  greater  than  100  TPY. 

RACT  as  prescribed  in  the  Consent 
Agreement,  Registration  Number  50735, 
dated  May  30, 1996  requires,  among 
other  provisions,  that  the  VOC 
emissions  from  the  Grit  Chambers/ 
Patshall  Flume  shall  be  controlled  by  a 
cover  and  vent  Totai  post-RACT 
emissions  calculate  to  225.6  TPY. 

m.  Fiiul  Action 

EPA  is  approving  all  of  the  provisions 
in  the  plan  approvals  and  Consent 
Agreements,  for  the  six  sources 
discussed  above,  submitted  by  the 
Commonwealth  of  Virginia  as  SIP 
revisions.  All  the  Consent  Agreements 
were  effective  on  the  date  of  signature 
by  both  signatory  parties.  The  Consent 
Agreements  do  not  contain  expiration 
dates. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  November  28, 
1997  unless,  by  October  29,  1997, 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effisctive  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  wrill  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  November  28,  1997.  If 
adverse  comments  are  received  that  do 
not  pertain  to  all  dociunents  subject  to 
this  rulemaking  action,  those  documents 
not  affected  by  the  adverse  comments 
will  be  finalized  in  the  manner 
described  here.  Only  those  documents 
that  receive  adverse  conunents  will  be 
withdrawn. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 


revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  anviroiunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  RaquireeMBts 

A.  Executive  Order  12866 

The  Office  of  Management  aiui  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
busiiMMses,  small  not-fior-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
Commonwealth  is  already  imposing. 
Therefore,  because  the  federal  SIP 
approval  does  not  impose  any  new 
requirements,  the  EPA  certifies  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976):  42  U.S.C 
7410(aH2). 

C  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  settiement 
to  accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  miut  select  the  most  cost-effective 
and  least  biudensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
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may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
tmder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  lie  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  15, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Regional 
Administrator  of  this  final  rule  does  iu)t 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  VOC  RACT  determinations  for 
six  individual  sources  in  Virginia  as  a 
revisions  to  the  Commonwealth's  SIP 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)). 

List  of  Subfects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  26, 1997. 
WiXOmA  T.  Wisniewaki. 
Acting  Regional  Administrator,  Region  ID. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthoritr-  42  U.S.C  7401-7671q. 

Subpart  W— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraphs  (c)(120  )  to  read  as 
follows: 

152.2420    MentmcaDonofptan. 

(c)  •  *  • 

(120)  Revisions  to  the  State 
Implementation  Plan  submitted  on 
April  9,  1996,  August  8, 16, 19,  23, 
1996,  and  March  26, 1997  by  the 


Virginia  Department  of  Environmental 
Quality  regarding  non-CTG  VOC  RACT 
requirements  for  six  sources: 
fi)  Incorporation  by  reference. 

(A)  Letters  submitted  by  the  Virginia 
Department  of  Environmental  Quality 
transmitting  source-specific  VOC  RACT 
determinations  in  the  form  of  consent 
agreements  on  the  following  dates:  April 
9, 1996,  August  8, 16. 19.  23. 1996.  and 
March  26,  1997. 

(B)  Consent  agreements: 

[1]  Philip  Morris— Blended  Leaf,  City 
of  Richmond,  VA,  Consent  Agreement 
Registration  No.  50080,  effective  on 
February  27, 1996. 

(2)  Philip  Morris— Park  500, 
Chesterfield  County,  VA.  Consent 
Agreement  Registration  No.  50722, 
efifective  on  March  26, 1907. 

(5)  Philip  Morris  Tobacco 
Manufactiuing  Center,  Qty  of 
Richmond,  VA,  Consent  Agreement 
Registration  No.  50076,  effective  on  July 
12. 1996. 

(4)  Virginia  Power — Chesterfield 
Station,  Chesterfield  Coimty,  VA, 
Consent  Agreement  Registration  No. 
50396,  effective  on  May  30, 1996. 

(5)  Hercules  Incorporated — Aqualon 
Division,  City  of  Hopewell,  VA,  Consent 
Agreement  Registration  No.  50363, 
effective  on  July  12, 1996. 

(6)  Hopewell  Regional  Wastewater 
Treatment  Facility,  City  of  Hopewell, 
VA,  Consent  Agreement  Registration 
No.  50735,  effective  on  May  30. 1996. 

(ii)  Additional  material. 

(A)  Technical  Support  Dociunents 
submitted  as  part  of  the  RACT 
determinations  in  paragraph  (c)(120)  (i) 
of  this  section  by  the  Commonwealth  of 
Virginia  on  April  9, 1996.  August  8, 16, 
19.  23, 1996,  and  March  26, 1997. 

IFR  Doc.  97-27124  Filed  10-10-97;  8:45  ami 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  61 
[FRL-4M4-q 

Standards  of  Psrformancs  for  N«w 
Stationary  Sources  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants:  Approval  of  Dalagation  of 
AuttiorHy  to  New  Mexico 

agency:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  The  EPA  is  approving  the 
delegation  of  authority  to  the  State  of 
New  Mexico  to  implement  and  enforce 
the  New  Source  Performance  Standards 
(NSPS)  and  National  Emission 


Standards  for  Hazardous  Air  Pollutants 
(NESHAP).  The  provisions  of  full 
authority  apply  to  all  of  the  NSPS  and 
NESHAP  promulgated  by  the  EPA  from 
February  1, 1995,  throu|^  April  1, 1996. 
Partial  authority  covers  all  new  and 
amended  standards  promulgated  after 
these  dates,  except  as  follows.  The 
delegation  of  authority,  under  this 
document,  does  not  apply  to:  The 
sources  located  in  Bernalillo  County, 
New  Mexico:  the  sources  locjated  on 
Indian  lands  as  specified  in  the 
delegation  agreement  and  in  this 
document;  the  standards  of  perfnmanoe 
for  new  residential  wood  heaters 
(subpart  AAA)  xmder  40  CFR  part  60: 
and  NESHAP  radionuclide  standwds 
specified  under  40  CFR  part  61. 
EFFECTIVE  DATE:  October  14, 1997. 
ADDRESSES:  The  New  Mexico 
Enviroiunent  Department's  request  and 
delegation  agreement  may  be  obtained 
by  writing  to  one  of  the  following 
addresses: 

Mr.  Thomas  H.  Diggs,  Chief,  Air 
Plaiming  Section  {6PD-L), 
Environmental  Protection  Agency, 
1445  Ross  Avenue,  Suite  700,  Dallas, 
TX  75202,  telephone:  (214)  665-7214. 
Air  Quality  Bureau,  New  Mexico 
Enviroiunent  E)epartment  (NMED), 
Harold  Runnels  Building,  Room  So. 
2100, 1190  St.  Francis  Drive,  Santa 
Fe.  NM  87502,  telephone:  (505)  827- 
0042. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Ken  Boyce,  Air  Planning  Section  (6PI>- 
L),  Environmental  Protection  Agency, 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202,  telephone:  (214)  665- 
7259. 

SUPPLEMENTARY  INFORMATION:  Section 
301.  in  conjimction  with  Sections  110, 
111(c)(1)  and  112  a)(l)  of  the  Qean  Air 
Act  (the  Act)  authorizes  EPA  to  delegate 
authority  to  implement  and  enforce  the 
standards  set  out  in  40  CFR  part  60, 
New  Source  Performance  Standards  and 
40  CFR  part  61,  National  Emission 
Standards  for  Hazardous  Air  Pollutants. 
AuUiority  for  die  NSPS  and  NESHAP 
programs  was  delegated  to  the  State  of 
New  Mexico  (except  for  sources  located 
in  Bernalillo  County  and  on  Indian 
lands)  on  March  15, 1985. 

The  State  requested  the  EPA  to  update 
the  delegation  of  authority  to  the  State 
for  the  NSPS  and  NESHAP  programs 
from  February  1,  1995,  through  April  1, 
1996.  The  State's  request  includes  a 
revision  of  Air  Quality  Control 
Regulations  (AQCR)  20  NMAC  2.77  and 
20  NMAC  2.78  as  adopted  by  the  New 
Mexico  Environment^  Improvement 
Board.  These  revisions  incorporated  the 
Federal  NSPS  and  NESHAP  by  reference 
through  April  1, 1996.  The  e^ctive  date 
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of  the  Federal  delegation  for  NSPS 
under  section  111  will  continue  to  be, 
as  has  been  the  case  in  the  past,  the 
EPA's  letter  of  approval  of  the  State's 
request  for  the  NSPS  delegation  update. 

The  Title  V  Federal  Re^ster  notice 
(see  59  FR  59656-59660,  (November  18. 
1994))  outlined  the  State's  plans  to 
continue  to  incorporate  by  reference  the 
Federal  section  112  requirements 
regarding  hazardous  air  pollutants  into 
the  New  Mexico  Air  Quality  Control 
Regulations,  and  stated  that  the  NMED's 
request  for  approval  of  the  part  70 
program  is  also  a  request  for  approval  of 
a  program  for  delegation  of  unchanged 
section  112  standards.  Based  on 
approval  of  NMED's  procediural 
mechanism  for  adopting  Federal  section 
112  standards  through  incorporation  by 
refierence  into  the  State's  Part  70 
Operating  Permit  Program,  the  EPA  can 
continue  to  update  the  State's 
delegation  of  section  112  standards 
along  with  the  update  of  section  111 
NSPS.  The  effective  date  of  the 
delegation  for  unchanged  Federal 
standards  under  section  1 12  is  the 
effisctive  date  of  the  State's  rule  after  its 
adoption.  In  this  case,  the  effective  date 
is  Jime  19, 1996. 

Since  review  of  the  pertinent  New 
Mexico  laws,  rules,  and  regulations 
showed  them  to  be  adequate  for  the 
implementation  and  enforcement  of  the 
aforementioned  category  of  NSPS  and 
NESHAP,  EPA  is  delegating  full 
authority  to  the  State  for  NSPS  and 
NESHAP  standards  promulgated  from 
February  1,  1995.  through  April  1. 1996. 
and  authority  for  the  technical  and 
administrative  review  of  new  or 
amended  NSPS  and  NESHAP 
promulgated  by  the  EPA,  subject  to 
conditions  and  limitations  of  the 
original  delegation  agreement  dated 
March  15,  1985.  It  is  important  to  note 
that  no  delegation  authority  is  granted 
to  the  NX4ED  for  Bernalillo  County  and 
Indian  lands.  Also,  no  authority  is 
delegated  to  the  State  for  40  CFR  part 
60,  subpart  AAA,  Standards  of 
Performance  for  New  Residential  Wood 
Heaters  and  for  40  CFR  part  61  for  the 
radionuclide  NESHAFs.  Specifically, 
the  subparts  for  which  delegation  is 
excluded  are  subpart  B  (National 
Emission  Standards  for  Radon — 222 
Emissions  from  Underground  Uraniiun 
Mines),  subpart  H  (National  Emission 
Standards  for  Radionuclide  Emissions 
from  Department  of  Energy  Facilities), 
subpart  I  (National  Emission  Standards 
for  Radionuclide  Emissions  from 
Facdities  Licensed  by  the  Nuclear 
Regulatory  Commission  and  Federal 
Facilities  not  covered  by  subpart  H), 
subpart  K — (National  Emission 
Standards  for  Radionuclide  Emissions 


from  Elemental  Phosphorus  Plants), 
subpart  R  (National  Emission  Standards 
for  Radon  Emissions  from 
Phosphogypsum  Stacks),  and  subpart  W 
(National  Emission  Standards  for 
Radon — 222  Emissions  from  Licensed 
Uranium  Mill  Tailings). 

All  of  the  information  required 
pursuant  to  the  Federal  NSPS  and 
NESHAP  (40  CFR  parts  60  and  61) 
should  be  submitted  by  sources  located 
outside  the  boundaries  of  Bernalillo 
County  and  in  areas  outside  of  Indian 
lands,  directiy  to  the  NMED,  Harold 
Runnels  Building.  Room  So.  2100,  St 
Francis  Drive.  Santa  Fe,  New  Mexico 
87502.  Albuquerque/Bemalillo  County 
is  excluded  from  this  action  because 
this  area  is  granted  delegation  authority 
under  AQCR  30  NSPS  and  31  NESHAP 
to  the  City  of  Albuquerque's 
Environmental  Health  I>epartment 
Sources  located  on  Indian  lands  in  the 
State  of  New  Mexico  should  submit 
required  information  to  EPA  R^on  6 
office  at  the  address  given  in  this  notice. 
All  of  the  inquiries  and  requests 
concerning  implementation  and 
enforcement  of  the  excluded  standards 
under  40  CFR  part  60,  subpart  AAA  and 
40  CFR  part  61,  subparts  B,  H,  I,  R.  and 
W.  in  the  State  of  New  Mexico  should 
be  directed  to  the  EPA  Region  6  Office. 

The  Office  of  Management  and  Budget 
has  exempted  this  information  notice 
from  requirements  of  section  6  of 
Executive  Order  12866. 

Under  5  U.S.C.  801(aXlXA)  as  added 
by  the  Small  Business  Regulatory 
Einforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects 

40CFRPart60 

Environmental  protection.  Air 
pollution  control.  Aluminxim. 
Ammonium  sulfate  plants.  Cement 
industry.  Coal,  Copper,  Electric  power 
plants.  Fossil-Fuel  steam  generators. 
Glass  and  glass  products.  Grain.  Iron. 
Lead,  Metals,  Motor  vehicles.  Nitric  acid 
plants.  Paper  and  paper  industry, 
Petroleum  phosphate.  Fertilize.  Sewage 
disposal,  Steel,  Sulfiiric  acid  plants. 
Waste  treatment  and  disposal.  Zinc. 

40  CFR  Part  61 

Air  pollution  control.  Asbestos, 
Benzene.  Beryllium,  Hazardous 
materials.  Mercury.  Vinyl  chloride. 


Anthortty:  This  notice  is  issued  under  the 
authority  of  sections  101,  111,  112  and 301 
of  tlie  Clean  Air  Act.  as  amended  (42  U.S.C 
7401.  7411,  7412  and  7801). 

Dated:  Septemlier  24, 1997. 
latryCUfibrd, 

Acting  Regional  Adminittiator. 
(FR  Doc.  97-27126  Filed  10-10-97: 8:45  am) 

MJJNQ  COOK  I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPar1300 
[FRL-asoe-ai 

National  Oil  and  Huardous 
Substances  Pollution  Contingency 
Plan  National  Prtorittes  List  Update 

AGENCY:  Envirorunental  Protection 

Agency. 

action:  Notice  of  deletion  of  the  Frit 

Industries  Superfund  Site  from  the 

National  Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Frit  Industries  Superfund  site 
located  in  Walnut  Ridge,  Arkansas,  from 
the  National  Priorities  List  (NPL).  The 
NPL  is  Appendix  B  of  40  CFR  part  300 
which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA).  The 
EPA,  in  consultation  with  the  Arkansas 
Department  of  Pollution  Control  and 
Ecology,  has  determined  that  all 
appropiate  RCRA  response  activities 
conducted  at  the  site  to  date  and 
scheduled  in  the  future  are  enforceable 
and  have  been  and  will  remain 
protective  of  the  public  health,  weLGsre, 
and  the  environment.  Moreover,  this 
deferral  to  RCRA  corrective  action 
authorities  is  appropriate. 
EFFKTIVE  DATE:  October  14, 1997. 
ADDRESSES:  The  comprehensive 
information  on  the  site  is  available  at 
the  local  information  repositories 
located  at:  Felix  Goodson  Library, 
Williams  Baptist  College,  Walnut  Ridge, 
Arkansas  72446.  The  telephone  number 
for  the  hours  of  operation  at  Felix 
Goodson  Library  is  (501)  886-6741. 
Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  Arkansas  Department  of  Pollution 
Control  and  Ecology,  Attn:  Mr.  Clark 
Mc Williams,  RCRA  State  Project 
Manager.  8001  National  IDrive.  Little 
Rock,  Arkansas  72219.  Mr.  McWilliams' 
telephone  number  is  (501)  682-0850  for 
additional  information. 


\ 
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FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  R  Franke,  Remedial  Project 
Manager,  US  EPA,  Region  6, 1445  Ross 
Avenue.  Dallas.  Texas  75202-2733, 
(214) 665-8521. 

SUPPt^MENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is  the  Frit 
Industries  Site,  Walnut  Ridge,  Arkansas. 
A  Notice  of  Intent  to  Delete  for  this  site 
was  published  in  the  Federal  Register 
on  July  25, 1997  (62  FR  40029).  The 
closing  date  for  public  comment  was 
August  25,  1997.  The  EPA  received  no 
comments  during  the  comment  period. 
The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  a  list  of  the  most 
serious  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  response 
actions  financed  using  the  Ha^^idous 
Substance  Response  Trust  Fund  (Fund). 
Any  site  deleted  bom  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at. the  site  warrant  siich 
action.  Section  300.425(e)(3)  of  the  NCP, 
provides  that  in  the  event  of  a 
significant  release  fri>m  a  site  deleted 
from  the  NPL,  the  site  shall  be  restored 
to  the  NPL  without  application  of  the 
Hazard  Ranking  System.  Deletion  of  a 
site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
Agency  efforts  to  recover  costs 
associated  with  response  actions. 

List  of  Subject*  in  40  CFR  Part  300 

Environmental  protection.  Hazardous 
waste.  Intergovernmental  relations, 
Superfimd. 

Dated:  September  30, 1997. 
Jerry  Qillbnl, 
Acting  Regional  Administmtor,  Region  6. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300,  is  amended 
as  follows: 

PART  aOOHAMENDEOl 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Anthority:  33  U.S.C.  1321(c)(2);  42  U.S.C 
9601-9657;  E.0.12777,  56  FR  54757,  3  CFR. 
1991  Comp.,  351;  E.O.  12580;  52  FR  2923.  3 
CFR,  1987  Comp.,  p.  351;  E.0. 12580,  52  FR 
2923.  3  CFR.  1987  Comp.;  p.l93. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  site  for 
"Frit  Industries,  Walnut  Ridge, 

Arkansas". 

(FR  Doc.  97-27022  FUed  10-10-97;  8:45  am] 
BtLLMQ  cooc  a6a»-so-p 


DEPARTMB«T  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
P.D.  lOOMTB] 

Atlantic  Tuna  Fisheries;  Recreational 
Fishery  Af^ustmants 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Quota  adjustment;  fishery 
reopening;  catch  limit  adjustment. 


NMFS  adjusts  the  Angling 
category  subquota  for  large  school/»mall 
medium  AUantic  bluefin  tuna  (ABT) 
fishery  by  transferring  10  mt  from  the 
Angling  category  subquota  for  school 
ABT,  for  a  revised  Angling  category 
subquota  of  161  mt  for  the  large  school/ 
small  medium  size  classes.  NMFS 
reopens  the  Angling  category  fishery  for 
large  school  and  small  medium  ABT  in 
the  northern  area  (New  Jersey  and  states 
north).  The  daily  catch  limit  for  the 
reopening  is  two  large  school  ABT  and 
one  small  medium  ABT  per  vessel.  This 
action  is  being  taken  to  ensure 
reasonable  fishing  opportunities  in  die 
northern  area  without  risking 
overharvest  of  this  category. 
DATK:  The  quota  and  catoh  limit 
adjustments,  and  fishery  reopening  are 
effective  October  10, 1997.  until  11:30 
pm,  October  19, 1997,  or  any  prior  date 
of  closure  or  adjustment  as  necessary,  to 
be  published  in  the  Federal  RegistBr. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Rogers,  301-713-2347,  or  Mark 
Mtirray-Brown,  978-281-9260. 

SUPPLEHBITASY  arORaiATION: 
Regulations  implemented  under  the 
authority  of  the  AUantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  foimd  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 

Under  the  implementing  regulations 
at  50  CFR  285.22(f),  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  has  the  authority  to  make 
adjustments  to  quotas  involving 
transfers  between  categories  after 
considering  certain  factors.  The  AA  is 
authorized  to  make  adjustments  to 
quotas  involving  transfers  between 
categories  if,  during  a  single  year  quota 
period,  it  is  determined,  based  on 


landing  statistics,  present  year  catch 
rates,  effort,  and  other  available 
information,  that  any  category,  is  not 
likely  to  take  its  entire  quota  as 
previously  allocated  for  that  year. 

Given  that  determination,  the  AA  may 
transfer  inseason  any  portion  of  the 
quota  of  any  fishing  category  to  any 
other  fishing  category  or  to  the  reserve 
after  considering  the  following  fectors: 
(1)  The  usefulness  of  information 
obtained  from  catches  of  the  particular 
category  of  the  fishery  for  biological 
sampling  and  monitoring  the  status  oi 
the  stock,  (2)  the  catches  of  the 
particular  gear  segment  to  date  and  the 
likelihood  of  closure  of  that  segment  of 
the  fishery  if  no  allocation  is  made,  (3) 
the  projected  abitity  of  the  particular 
gear  s^ment  to  barest  the  additional 
amount  of  AUantic  bluefin  tiuia  before 
the  anticipated  end  of  the  fishing 
season,  and  (4)  the  estimated  amounts 
by  which  quotas  established  for  other 
gear  segments  of  the  fishery  might  be 
exceeded. 

Angling  Category  Quota  Adfuatmeat 

Implementing  regulations  for  the 
Atlantic  ttina  fisheries  at  §  285.22 
provide  for  a  quota  of  108  mt  of  school 
ABT  and  151  mt  of  large  school/small 
medium  ABT  to  be  hanrested  from  the  . 
regtdatory  area  by  vessels  fishing  under 
the  Angling  category  quota  during 
calendfff  year  1997  (62  FR  35107,  June 
30, 1997).  The  school  ABT  quota  is 
further  subdivided  into  51  mtfor  the 
waters  off  Delaware  and  states  south 
and  57  mt  for  the  waters  off  New  Jersey 
and  states  north.  The  large  school/small 
medium  ABT  quota  is  fuurther 
subdivided  into  71  mt  for  the  waters  off 
Delaware  and  states  south  and  80  mt  for 
the  waters  off  New  Jersey  and  states 
north. 

Based  on  preliminary  catoh  estimates, 
NMFS  closed  the  large  school/small 
medium  ABT  fishery  for  the  southern 
area  on  July  20, 1997  (62  FR  35447,  July 
1, 1997)  and  for  the  northern  area  on 
October  1. 1997  (62  FR  50887, 
September  29,  1997).  Information 
collected  by  NMFS  bom  dockside  and 
telephone  surveys  through  September 
28. 1997,  indicates  that  about  11  mt  of 
school  ABT  and  8  mt  of  large  school/ 
small  medium  ABT  remain  of  the 
northern  area  subquotas.  In  order  to 
provide  for  a  reasonable  opportunity  to 
harvest  the  Angling  category  quota  and 
collect  scientific  information  needed  to 
monitor  the  ABT  stock.  NMFS  has 
determined  that  a  reopening  is 
warranted. 

After  considering  the  previously  cited 
factors  for  making  transfers  between 
categories,  the  risk  of  overharvest  of 
school  bluefin  which  are  subject  to  an 
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ICCAT-recommended  limit,  the  current 
availability  of  fish  in  each  size  class, 
and  the  regional  distribution  of  catch  to 
date,  the  AA  has  determined  that  10  mt 
of  the  remaining  northern  area  school 
ABT  quota  should  be  transferred  to  the 
northern  area  large  school/ small 
medium  Angling  category  fishery.  Thus, 
the  Angling  category  subquota  for  large 
school/ small  medium  ABT  is  adjusted 
to  161  mt  and  the  northern  area  Angling 
category  subquota  for  large  school/ small 
medium  ABT  is  adjusted  to  90  mt. 

Fishery  Reopening 

Given  the  revised  quota,  availability 
of  fish,  and  recent  information  on  catch 
and  effort  in  the  northern  area  Angling 
category  fishery  (waters  off  New  Jersey 
and  states  north),  NMFS  projects  that 
the  remaining  quota  for  large  school  and 
small  medium  ABT  could  be  landed  in 
less  than  2  weeks.  Therefore,  NMFS 
reopens  the  Angling  categOTy  for  large 
school  and  small  medium  ABT  in  the 
northern  area  from  October  10  until 
Ortober  19, 1997.  Fishing  for,  retaining, 
possessing,  or  landing  any  large  |chool 
or  small  medium  ABT,  measuring  47 
inches  to  less  than  73  inches  (69  era  to 
less  than  185  cm),  must  cease  at  11:30 
p.m.  local  time  on  October  19. 1997. 
The  northern  area  fishery  for  school 
ABT  was  previously  closed  for  the  1997 
season  (62  FR  50887,  September  29. 
1997)  and  remains  closed. 


Catch  Limit  Adjustment 

Implementing  regulations  for  the 
Atlantic  tima  fisheries  at  §  285.24  allow 
for  adjustments  to  the  daily  catch  limits 
in  order  to  provide  for  improved 
scientific  monitoring  of  the  catch  spread 
over  the  longest  possible  period  of  time. 
The  Assistant  Administrator  for 
Fisheries.  NOAA.  may  increase  or 
reduce  the  per  angler  catch  limit  for  any 
size  class  bluefin  tuna  or  may  change 
the  per  angler  limit  to  a  per  boat  limit 
or  a  per  IxMt  limit  to  a  per  angler  limit. 

For  the  duration  of  the  reopening,  the 
daily  catch  limit  is  adjusted  to  two  large 
school  ABT  (measuring  47  inches  to  less 
than  59  inches;  120  cm  to  less  than  150 
cm))  and  one  small  medium  ABT 
(measuring  150  Cm  to  less  than  185  cm) 
per  Angling  category  vessel.  Anglers 
aboard  Chaiter/Headboat  and  General 
category  vessels,  when  authorized  to 
engage  in  recreational  fishing  for  large 
school  and  small  medium  ABT,  are 
subject  to  the  same  rules  as  anglers 
aboard  Angling  category  vessels. 

Further  Adjusbnents 

Depending  on  the  level  of  fishing 
effort  and  catch  rates  of  ABT,  NMFS 
may  determine  that  a  subsequent  catch 
limit  adjustment  or  revised  closure  date 
is  necessary  dining  this  period.  A 
revised  closiu^e  date  or  adjustment  to  the 
daily  catch  limit,  if  any.  shall  be 
announced  through  publication  in  the 
Federal  Register.  In  addition,  anglers 


may  call  the  Highly  Migratory  Species 
Information  Line  at  301-713-1279  or 
508-281-9305  for  updates  on  quota 
monitoring,  closures,  and  catch  limit 
adjustments. 

Fishermen  are  reminded  that  all  ABT 
taken  under  the  Angling  category  quota 
must  be  reported  within  24  hours  of 
landing  using  the  Catch  Reporting 
System  (1-888-USA-TUNA).  Note  that 
the  fishery  for  school,  large  school,  and 
small  medium  ABT  in  the  southern  area 
closed  effective  August  11. 1997  (62  FR 
44423,  August  21, 1997).  and  is 
therefore  not  affected  by  this  reopening 
and  catch  limit  adjustment.  In  addition, 
landing  cards  submitted  to  NMFS 
indicate  that  the  full  quota  has  not  yet 
been  attained  in  the  Angling  category 
fishery  for  trophy  class  ABT  (73  inches 
(205  cm)^d  greater),  and  that  fishery 
remains  open  in  both  the  northern  and 
southern  areas  imtil  further  notice. 

Classification 

This  action  is  taken  under  50  CFR 
285.20,  285.22,  and  285.24  and  is 
exempt  from  review  under  E.0. 12866. 

Authority:  16  U.S.C.  971  etteq. 

Dated:  October  7, 1997. 
Brace  C  Morefaead. 
Acting  LHnctor,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-27071  Filed  My-»-97;  10:49  am] 
MUMQ  OOOC  lt1*-a-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  ol  rules  and  regulations.  The 
purpose  oi  these  notices  is  to  give  interested 
persons  an  opponunlty  to  participate  in  the 
rule  making  prior  to  the  adoption  oi  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION  * 

10  CFR  Part  35 

Ktodicai  Use  of  Byproduct  Matoriai; 
Workshops 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTKM:  Notice  of  workshops.       * 


The  Nuclear  Regulatory 
Commission  has  initiated  a  rulemaking 
for  a  comprehensive  revision  of  its 
regulations  governing  the  medical  use  of 
byproduct  material  in  10  CFR  part  35. 
As  part  of  this  rulemaking,  the 
Commission  intends  to  sc4icit  the  active 
input  of  the  various  interests  that  may 
be  affected  by  the  rulemaking  early  in 
the  rulemaking  process.  One  of  the 
mechanisms  that  will  be  used  to  obtain 
the  comments  and  recommendations 
£rom  affected  interests  will  be  the 
convening  of  woriuhops  to  discuss  the 
fundamental  approaches  and  issues  that 
must  be  addressed  in  the  revision  of 
part  35.  The  first  NRC  public  workshop 
will  be  held  in  Philadelphia. 
Pennsylvania  on  October  28.  29.  and  30, 
1997.  The  second  NRC  public  workshop 
will  be  held  in  Chicago,  Illinois  on 
November  12, 13,  and  14, 1997.  Both 
workshops  will  be  open  to  the  public. 
Francis  X.  Cameron,  Special  Coimsel  for 
Public  Liaison,  in  the  Commission's 
Office  of  the  General  Counsel,  will  be 
the  convener  and  facilitator  for  the 
workshops. 

DATES:  The  first  workshop  will  be  in 
Philadelphia  on  October  28. 1997,  from 
9  a.m.  to  5  p.m.;  October  29, 1997.  from 
8:30  a.m.  to  5  p.m.;  and  October  30. 
1997,  from  8:30  a.m.  to  noon.  The 
second  workshop  will  be  in  Chicago  on 
November  12. 1997.  from  9  a.m.  to  5 
p.m.;  November  13. 1997.  from  8:30  a.m. 
to  5  p.m.;  and  November  14. 1997,  from 
8:30  a.m.  to  noon. 

ADDRESSES:  The  Philadelphia  workshop 
will  be  held  at  the  Korman  Suites  Hotel, 
2001  Hamilton  Street,  Philadelphia,  PA 
19130,  215-569-7000.  The  Chicago 
workshop  will  be  held  at  the  Ramada 


Congress  Hotel,  520  South  Michigan 
Avenue,  Chicago,  IL  60605,  312-427- 
3800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Cameron,  Special  Counsel  for 
Public  Liaison,  Office  of  the  General 
Coimsel,  Nuclear  Regulatory 
Commission,  Washington  D.C.  20555. 
Telephone:  301-415-1642. 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  NRC  has  examined  the  issues 
surrounding  its  medical  use  program  in 
great  detail  during  the  last  four  years. 
This  process  started  with  NRC's  1993 
internal  senior  management  review 
report;  continued  with  the  1996 
independent  external  review  report  by 
the  National  Academy  of  Sciences. 
Institute  of  Medicine;  and  culminated  in 
I>^C'8  Strategic  Assessment  and 
Rebaselining  Project  (SA).  In  particular, 
medical  oversight  was  addressed  in  the 
SA  Direction-Setting  Issue  Paper 
Number  7  (DSI  7)  (released  September 
16, 1996).  In  its  "Staff  Requirements 
Memorandum  (SRM)— COMSECY-g6- 
057,  Materials/Medical  Oversight  PSI 
7),"  dated  March  20, 1997,  the 
Commission  directed  the  staff  to  revise 
part  35,  associated  guidance  docimients, 
and,  If  necessary,  the  Commission's 
1979  "Medical  Policy  Statement"  The 
Commission  SRM  specifically  directed 
the  restructiiring  of  part  35  into  a  risk- 
informed,  more  performance-based 
regulation.     • 

A  June  30, 1997,  SRM  informed  the 
staff  of  the  Commission's  approval,  with 
comments,  of  the  staff's  proposed 
program  in  SECY-97-131, 
Supplemental  Information  on  SECY- 
97-115.  "Program  for  Revision  of  10 
CFR  part  35.  'Medical  Uses  of 
Byproduct  Material.'  and  Associated 
Federal  Register  Notice."  dated  June  20. 
1997. 

After  Commission  approval  of  the 
staff's  program  to  revise  part  35  and 
associated  guidance  documents,  the 
staff  initiated  the  rulemaking  process,  as 
announced  in  62  FR  42219  (August  6, 
1997).  The  rulemaking  is  being 
conducted  using  a  group  approach.  A 
Working  Group  and  Steering  Group, 
consisting  of  representatives  of  NRC.  the 
Organization  of  Agreement  States,  and 
the  Conference  of  Radiation  Control 
Program  Directors,  have  been 
established  to  develop  rule  text 
alternatives,  rule  language,  and 


associated  guidance  documents.  State 
(>articipation  in  the  process  is  intended 
to  enhance  development  of 
corresponding  rules  in  State  regulations, 
to  provide  an  opportunity  for  early  State 
input,  and  to  allow  State  staff  to  assess 
potential  impacts  of  NRC  draft  language 
on  the  regulation  of  non- Atomic  Energy 
Act  materials  used  in  medical  diagnosis, 
treatment,  or  research,  in  the  States. 

As  directed  by  the  Commission,  the 
staff  has  developed  alternatives,  with 
draft  regulatory  text,  for  the  more 
significant  issues  associated  with  the 
regulation  of  the  medical  use  of 
byproduct  material.  These  alternatives 
to  regtilation  in  specific  areas  are 
intended  to  help  focus  the  discussion 
during  woricshops  and  meetings  dxiring 
the  Fall  of  1997  and  to  assist  the  staff 
in  developing  the  text  of  the  proposed 
rule.  Alternative  regtilatory  text  has 
been  developed  for:  (a)  The  quality 
management  program;  (b)  training  and 
experience  for  authorized  users, 
radiation  safety  officers,  and  medical 
physicists;  (c)  radiation  safety 
committee;  (d)  patient  notification  of 
reportable  events;  and  (e)  the  threshold 
for  reportable  events.  In  addition, 
alternative  recommendations  for 
revision  of  NRC's  1979  Medical  Policy 
Statement  have  been  developed.  The 
alternatives  represent  a  broad  range  of 
possibilities  and  are  being  provided  to 
stimulate  input  fit>m  members  oflhm 
public  in  an  effort  to  encourage  all 
interested  parties  to  contribute  to  the 
development  of  the  revised  regulation. 
The  staff  has  not  selected  any 
alternatives  at  this  time  and  is  open  to 
additional  alternatives  that  might  be 
proposed,  which  are  consistent  with  the 
guidance  provided  by  the  Commission. 

WorkriM^ 

The  CommissioB  believes  that  it  is 
important  for  interests  afEected  by  the 
medical  use  nilemaldng  to  not  only 
have  an  early  opportunity  to  comment 
on  the  rulemaking  issues,  but  also  to 
have  an  opportunity  to  discuss  the 
rulemaking  issues  with  one  another  and 
the  AgeiK:y.  Accordingly,  the 
Commission  is  convening  two  public 
workshops  where  the  representatives  of 
the  interests  that  may  be  affected  by  the 
rulemaking  will  have  an  opportunity  to 
discuss  the  rulemaking  issues.  Although 
the  workshops  are  intended  to  foster  a 
clearer  understanding  of  the  posttions 
and  concerns  of  the  afiiacted  interests,  as 
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well  as  to  identify  areas  of  agreement  or 
disagreement,  it  is  not  the  intent  of  the 
wo^thop  process  to  develop  a 
consensus  agreement  of  the  participants 
on  the  rulemaking  issues. 

To  have  a  manageable  discussion,  the 
number  of  participants  in  each 
wwkshop  wilMie  limited.  The 
Commission,  through  the  facilitator  for 
the  workshop,  will  attempt  to  ensure 
participation  by  the  broad  spectrum  of 
interests  that  may  be  affected  by  the 
rulemaking.  These  interests  iaclude: 
Nuclear  medicine  physicians;  physician 
specialists,  such  as  cardiologists  and 
radiologists;  medical  physicists;  medical 
technologists;  nurses;  medical  education 
and  certification  organizations; 
radiopharmaceutical  interests;  hospital 
administrators;  patients  rights 
advocates;  Agreement  States;  Federal 
agencies;  and  experts  in  risk  analysis. 
Other  members  of  the  public  are 
welcome  to  attend,  and  the  public  %vill 
have  the  opportunity  to  comment  on  the 
rulemaking  issues  and  the  workshop 
discussions  at  periodic  intervals  during 
the  workshops.  Questions  about 
participation  may  be  directed  to  the 
mcilitator,  Francis  X.  Cameron. 

To  ensure  that  each  workshop 
addresses  the  issues  in  a  consistent 
manner,  the  workshops  will  have  a 
common  pre-defined  scope  and  agenda 
focused  primarily  on  the  alternatives, 
with  draft  regulatory  text,  developed  by 
the  Part  35  Working  and  Steering 
Groups.  However,  the  workshop  format 
will  be  sufficiently  flexible  to  allow  for 
the  introduction  of  additional  related 
issues  that  the  participants  may  want  to 
raise.  The  workshop  commentary  will 
be  transcribed  and  made  available  to  the 
participants  and  the  public. 

Copies  of  the  issue  papers  developed 
by  the  sta£f  will  be  provided  to  the 
workshop  participants.  Also,  copies  will 
be  available  for  members  of  the  public 
in  attendance  at  the  workshops,  as  well 
as  available  through  NRC's  Public 
Document  Room  (U.S.  Nuclear 
Regulatory  Commission,  Attention:  NRC 
Public  Ekxrument  Room,  Washington, 
DC  20555-0001)  and  on  the  Internet  via 
NRC's  Technical  Confierence  Forum 
(http://techconf.llnl.^ov/noframe.html). 

Public  input  is  solicited  during  the 
development  of  the  proposed  rule  but, 
to  be  most  helpful,  should  be  received 
by  March  1, 1998.  Comments  received 
altar  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
only  is  able  to  ensure  consideration  of 
coounents  received  on  or  before  this 
date.  Written  input  and  suggestions  can 
be  sent  to  Secretary,  Nuclear  Regulatory 
Commission,  Washington.  DC  20555— 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff.  Hand-deliver 


comments  to  11555  Rockville  Pike, 
Rockville,  MD,  between  7:30  a.m.  and 
4:15  p.m.  on  Federal  workdays. 

Dated  at  Rockville,  Md.,  this  6th  day  of 
October  1997. 

For  the  Nuclear  Regulatory  Commission. 
Donald  A.  Coot. 

Director,  Division  of  Industrial  and  Medical 
Nuclear  Safety.  Office  of  Nuclear  h4ateiial 
Safety  and  Safeguards. 
[FR  Doc.  97-27084  Filed  10-10-97:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RM  3150-AE38 

Acceptability  of  Plant  Paifonnanoe  for 
Severe  Accidents;  Scope  of 
ConsidaraUon  in  Safety  Regulations 

AQOtCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking:  Withdrawal. 


:  The  Nuclear  Regulatory 
Commission  (NRC  or  Commission]  is 
withdrawing  an  advance  notice  of 
proposed  rulemaking  that  outlined 
alternative  approaches  to  generic 
regulation  addressing  the  challenges 
from  severe  accidents  for  future  light 
water  reactors.  The  Commission  has 
decided  that  a  rule  change  to  provide 
generic  requirements  for  performance 
during  postulated  severe  accidents  is 
not  warranted  at  this  time.  The  basis  for 
this  decision  is  that  a  purpose  for  the 
rule  was  to  provide  guidance  for  future 
designs  and  to  facilitate  thmi  ongoing 
design  certification  rulemaxing.  With  all 
current  design  certification  rulemaking 
either  complete  or  nearing  completion 
and  future  applicants  not  foreseen, 
expenditure  of  the  resources  to 
promulgate  the  rule  is  not  warranted. 
ran  FURTHER  MFORMATKM  CONTACT: 
Charles  E.  Ader.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  2055S-0001,  telephone  (301)  415- 
5622. 

SUPPLEMBfTARY  INFOAMATKM:  On 
September  28, 1992,  (57  FR  44513),  the 
Commission  published  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  to  consider  amending  its 
regulations  to  provide  generic 
requirements  to  address  the  challenges 
firom  severe  accidents  for  future  light 
water  reactors.  The  advance  notice  of 
proposed  rulemaking  outlined  three 
alternative  approaches  to  the 
specification  of  requirements  addressing 


severe  accident  performance.  The  first 
alternative,  described  as  a  hardware 
oriented  rule,  would  specify  reasonable 
design  featuires  or  design  characteristics 
directed  towards  prevention  or 
mitigation  of  explicitly  identified  risk 
significant  phenomena.  The  risk 
significant  phenomena  identified  were: 
hydrogen  generation,  transport  and 
combustion,  high  pressure  melt  ejection, 
core  concrete  interactions  and  basemat 
ablation,  long  term  containment 
overpressiuization,  steam  explosions, 
from  fuel-coolant  interactions,  and 
containment  bypass.  These  phenomena 
represent  the  potential  contributors  to 
containment  failure  or  bypass  and  thus 
the  mechanisms  for  large  offsite 
radioactive  release.  Alternative  2, 
described  as  a  phenomena  oriented  rule, 
was  a  modification  of  the  first 
alternative  wherein  an  overall 
containment  performance  goal  would  be 
specified  along  with  the  phenomena  to 
be  considered,  as  identified  above.  The 
designer  would  then  be  required  to 
perform  analyses  of  the  impact  of  those 
phenomena  and  develop  and  propose 
the  design  features  to  meet  the  goal. 
Regulatory  guides  would  address 
analytical  methods,  acceptance  criteria 
and  design  criteria  for  hurdware.  This 
approach,  similar  to  Alternative  1, 
would  be  an  overlay  on  the  existing 
design  basis  specified  in  10  CFR  part  50 
and  justified  on  an  enhanced  safety 
basis.  The  third  alternative,  described  as 
a  general  design  criteria  (GDC)  oriented 
rule,  involved  development  of  a  set  of 
new  design  requirem«its  to  address 
specific  challenges  and  issued  as 
changes  to  Appendix  A,  "General 
Design  Criteria"  to  10  CFR  part  50.  Each 
new  design  criterion  would  describe  the 
nature  of  the  challenges  as  well  as  the 
success  criterion  and  involve  the 
development  of  Regulatory  Guides  to 
provide  additional  guidance  on  analysis 
methods  and  assumption.  This 
approach  was  similar  to  the  other 
alternatives,  especially  Alternative  2, 
but  difCars  in  that  the  existing  10  CFR 
part  50  design  basis  would  be  modified 
to  include  severe  accidents. 

A  primary  purpose  for  the  generic 
severe  accident  rulemaking  was  to  add 
consistency  and  standardization  to  the 
resolution  of  severe  accident  issues  for 
future  designs  based  on  current 
technical  information.  While,  in  general, 
consistency  among  many  design  reviews 
is  best  achieved  through  generic  rules, 
as  a  practical  matter,  since  the  number 
of  new  applicants  is  likely  to  remain 
quite  limited,  it  is  more  efficient  to 
proceed  with  design-specific  reviews.  In 
fact,  the  Commission  is  not  aware  of  any 
new  applicants  in  the  foreseeable  future. 
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Another  purpose  of  the  generic  severe 
^cident  rulemaking,  i.e.,  facilitation  of 
design  certification  rulemaking,  has 
been  rendered  moot  by  the  experience 
gained  in  design  certification 
rulemakings.  The  design  certification 
rulemakings  are  completed  for  the 
General  Electric  Advanced  Boiling 
Water  Reactor  and  ABB-CE  System  80-t- 
and  the  only  design  currenUy  under 
review  is  the  Westinghoiise  AP600.  The 
resolution  of  severe  accident  design 
specific  requirements  would  be  set  forth 
in  the  AP600  design  control  document 
and  approved  in  the  AP600  design 
certification  rulemaking. 

While  certain  arguments  in  £avor  of 
generic  rulemaking  (i.e.,  promoting 
consistency  and  standardization  in  the 
resolution  of  severe  accident  issues  and 
providing  guidance  to  future  LWR 
designers  and  applicants)  continue  to 
apply  in  varying  degrees,  practicd 
aspects  limit  the  need  for  such  an 
activity.  At  this  point,  given  the  lack  of 
any  new  potential  plant  or  design 
applicants,  the  Commission  believee 
that  the  benefits  of  generic  rulemaking 
do  not  justify  the  allocation  of  resources 
to  proceed  with  the  development  of  new 
regulations  addressing  severe  accidents. 

Upon  consideration  of  the  potential 
value  of  a  generic  rule,  the  status  of  the 
review  and  design  certification  of  future 
reactors,  and  the  potential  resource 
requirements,  the  Commission  believes 
that  the  value  in  pursuing  generic  severe 
accident  rulemaking  does  not  warrant 
the  resource  expenddtiue.  While  the 
Commission  does  not  perceive  the  need 
for  generic  rulemaking  in  the 
foreseeable  future,  should  conditions 
change  regarding  potential  applicants, 
the  Commission  would  reassess  the 
merits  of  rulemaking  at  that  time. 

For  the  reasons  discussed,  the 
Commission  is  withdrawing  the 
ANPRM. 

Dated  al  Rockville,  Md.  this  7tfa  day  of 
October,  1997. 

For  the  Nuclear  Reguiatoiy  Commission. 
f ohB  C.  Hoylc 
SecTBtaiyofthe  Commission. 
(FR  Doc.  97-27082  Filed  10-10-47: 8:45  am] 


ACTKM:  Proposed  rule. 


FEDERAL  HOUSING  RNANCE  BOARD 

12  CFR  Parts  933  and  935 

[Na97-«(q 

RIN3Oe»^AA60 

Eligibility  for  Membership  and 
Advances 

agency:  Federal  Housing  Finance 
Board.  ,,. 


SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
amend  certain  of  its  regulations  relating 
to  combination  business  or  farm 
properties  on  which  a  residence  is 
located.  The  amendments  would 
eliminate  the  requirement  that  at  least 
50  percent  of  the  value  of  such 
properties  be  attributable  to  the 
residential  portion  of  the  property  (50 
I}ercent  test).  The  amendments  are 
intended  to  assist  smaller  depository 
institutions,  particularly  those  located 
in  rural  areas,  to  qualify  for  Federal 
Home  LiOan  Bank  (Bank)  membership 
and,  once  admitted,  to  provide  the 
collateral  necessary  to  obtain  advances. 
DATES:  The  Finance  Board  will  accept 
comments  on  this  proposed  rule  in 
writing  on  or  befmre  November  13, 1997. 
ADDRESSES:  Mail  comments  to  Elaine  L. 
Bakec,  Executive  Secretary,  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington  DC  20006.  Comments 
will  be  available  for  public  inspection  A 
this  address. 

FOR  FURTHER  MFORMATKM  CONTACT:  Julie 
Paller,  Senior  Financial  Analyst,  Office 
of  Policy,  (202)  408-2842,  or  Neil  R 
Crowley.  Associate  General  Counsel, 
Office  of  Gfflieral  Counsel,  (202)  408- 
2990,  Federal  Housing  Finance  Board, 
1777  F  Street.  N.W.,  Weshrngton  DC 
20006. 

SUPPLEMENTARY  INFORMATION: ' 

L  Statutory  and  Regulatory  Background 

Section  4(a)  of  the  Federal  Home  Loan 
Bank  Act  (Bank  Act),  12  U.S.C.  1424(a), 
establishes  the  eligibility  criteria  for 
depository  institutions  to  become 
members  of  the  Federal  Home  Loan 
Bank  System  (Bank  System).  Section 
10(a)  of  the  Bank  Act,  id.  1430(a), 
authorizes  a  Bank  to  make  secured 
advances  to  its  members  and  specifies 
the  types  of  collateral  that  a  Bank  may 
accept  when  originating  or  renewing  an 
advance.  With  respect  to  both 
membership  criteria  and  eligible 
collateral,  the  regulations  of  the  Finance 
Board  permit  the  use  of  loans  that  are 
secured  by  business  or  farm  properties 
on  which  there  is  a  residence,  but  only 
if  the  value  of  the  residential  portion 
equals  or  exceeds  50  percent  of  the 
value  of  the  entire  parcel.  The  Finance 
Bofud  is  concerned  that  those 
regulations  may  be  overly  restrictive 
and  therefore  is  proposing  to  amend 
them,  as  described  below. 

A.  Membership 

Section  4(a)(2)  of  the  Bank  Act 
requires,  in  part,  that  an  insured 
depositoo^  institution  have  "at  least  10 


percent  of  its  total  assets  in  residential 
mortgage  loans"  in  order  to  be  eligible 
for  membership.  Id.  1424(a)(2).  The 
Finance  Board  has  defined  "residential 
mortgage  loan"  to  include,  among  other 
things,  a  "home  mortgage  loan."  12  CFR 
933.1(bb).  The  Finance  Board  has    . 
defined  "home  mortgage  loan"  to 
include,  in  part,  a  loan  secured  by  a  first 
lien  on  "combination  business  or  farm 
property  where  at  least  50  percent  of  the 
total  appraised  value  of  the  combined 
property  is  attributable  to  the  residential 
portion  of  the  {Hoperty."  Id. 
§933.1(n)(lKUi).  The  term 
"combination  business  or  farm 
property"  means  real  property  for  which 
the  value  is  attributable  to  residential. 
and  business  or  farm  uses.  Id.  §  933«l(i). 

B.  Collateral  for  Advances 

Section  10(aHl)  of  die  Bank  Act 
requires  a  Bank  making  or  renewing  an* 
advance  to  its  members  to  maintAtn  a 
security,  interest  in  certain  specified 
types  of  collateral,  among  which  are 
"first  mortgages  on  improved  residential 
property."  12  U.S.C.  1430(aKl).  The 
Finance  Board  has  defined  "improved 
residential  real  property"  to  mean 
"residential  real  property  excluding  real  . 
property  to  be  improved,  or  in  the 
process  of  being  improved,  by  the 
construction  of  dwriling  units."  12  CFR 
935.1.  The  Finance  Board  has  defined 
"residential  real  property"  to  include, 
among  other  things,  "combination 
business  or  farm  property,  provided  that 
at  least  50  percent  of  the  total  appraised 
value  of  the  combined  property  is 
attributable  to  the  residential  portion  c& 
the  property."  Id.  The  term 
"combination  business  or  £arm 
property"  means  "real  property  for 
which  the  total  appraised  value  is 
attributable  to  the  combination  of 
residential,  and  business  or  farm  uses." 
Id. 

n.  Aaalyas  ^  the  Prapoaad  Role 

The  Finance  Board  believes  that 
communify  depository  institutions, 
particularly  tiiose  located  in  rural  areas, 
often  are  essential  to  the  housing 
finance  activities  and  the  broader 
economic  well-being  of  the 
communities  thtfy  serve.  Such 
institutions  may  have  less  demand  for 
conventional  single  and  multi-family 
mortgage  credit  and  their  service  areas 
may  be  characterized  by  low  population 
density  and  a  low  level  of  economic 
activity.  In  such  circumstances,  those 
institutions  may  not  be  able  to  originate 
a  substantial  number  of  residential  first 
mortgage  loans.  Moreover,  many  loans 
originated  by  rural  banks  may  be  made 
on  the  security  of  family  farms,  which. 
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are  in  part  residential  but  which  often 
cannot  meet  the  50  percent  test 

The  existing  regulations  preclude  a 
Bank  from  recognizing  or  accepting  a 
first  mortgage  loan  on  combination 
property  unless  the  value  of  the 
residential  portion  equals  or  exceeds  50 
percent  of  the  total  value  of  the 
property.  That  requirement  may  hinder 
the  ability  of  community  depository 
institutions,  peiticularly  those  in  rural 
areas,  to  beoome  monbers  of  the  Bank 
System  or.  Sa  those  that  are  able  to  join, 
to  take  full  advantage  of  the  opportunity 
to  obtain  advances.  The  Finance  Board 
believes  that  the  membership  and 
advances  regulations  should  recognize 
the  unique  aspects  of  the  lending 
practices  of  such  institutions,  and  has 
determined  that  it  is  appropriate  to 
reconsider  whether  to  retain  the  50 
percent  test  in  either  the  membership  or 
collateral  regulation. 

There  is  nothing  in  the  Bank  Act  that 
mandates  that  the  residential  portion  of 
such  combination  properties  constitute 
a  specified  percentage  of  the  property's 
total  appraised  value.  With  respect  to 
eligibility  for  membership,  the  only 
statutory  mandate  is  that  the  loan  must 
be  secured  by  real  estate  on  which  there 
is  a  residence.  12  U.S.C.  1422  (5).  (6). 
With  respect  to  the  use  of  whole  first 
mortgages  as  collateral  for  advances,  the 
only  statutory  mandate  is  that  they 
attach  to  real  property  that  previously 
has  been  improved.  Id.  1430(a)(1). 
Subject  to  those  requirements,  the 
Finance  Board  has  the  authority  to 
determine  what  types  of  combination 
property  may  be  considered  to  be 
"residential"  for  purposes  of  the 
"residential  mortgage  loan"  aspect  of 
the  eligibility  requirements  and  for  the 
"residential  real  property"  aspect  of  the 
collateral  requirements.  Because  the  50 
percent  test  is  more  restrictive  than  the 
Bank  Act  requires,  and  may  well 
exclude  from  consideration  a  significant 
number  of  loans  that  are  secured,  at 
least  in  part,  by  a  home,  the  Finance 
Board  is  proposing  to  eliminate  the  "50 
percent"  requirement  in  both 
regulations. 

The  proposed  rule  would  amend  the 
definition  of  "home  mortgage  loan"  in 
the  membership  regulations  to  allow  a 
loan  secured  by  a  combhiation  property 
to  be  considered  a  "home  mortgage 
loan"  if  a  permanent  structure  is  located 
on  the  property  and  it  actually  is  used 
as  a  residence.  See  12  CFR 
933.1(n)(l)(iii).  The  proposed  rule 
would  make  the  same  changes  to  the 
definition  of  "residential  real  property" 
in  the  collateral  provisions  of  the 
advances  regulation.  See  id.  §935.1. 
Eliminating  the  50  {>ercent  requirement 
should  allow  a  greater  number  of  loans 


secured  by  combined  use  assets  to  be 
considered  "residential  mortgage  loans" 
or  "improved  residential  property," 
thus  easing  the  membership  eligibility 
and  collateral  requirements, 
respectively.  The  definitions  would 
exclude  any  farm  or  business  property 
that  only  occasionally  is  used  for 
residential  purposes,  such  as  temporary, 
migrant,  or  seasonal  housing,  because 
such  properties  lack  the  characteristics 
of  permanence  and  regular  residential 
use  generally  assocfiited  with  typical 
combination  properties,  such  as  a  family 
form  or  a  family  business. 

The  Finance  Board  believes  that  any 
additional  risks  that  might  arise  if  such 
mortgage  loans  tte  used  as  collateral  for 
advances  should  be  adequately  managed 
in  accordance  with  the  current 
provisions  of  the  advances  regulation. 
Among  other  things,  the  advances 
regulation  requires  the  Banks  to 
establish  written  procedures  for 
determining  the  value  of  collateral,  and 
to  follow  those  procedures  in 
ascertaining  the  value  of  a  particular 
asset  offered  as  collateral.  The 
regulation  also  permits  the  Banks  to 
require  a  member  to  support  the 
valuation  of  any  collateral  with  an 
appraisal  or  other  investigation  of  the 
collateral  as  the  Bank  deems  necessary. 
Id.  §  935.12.  Rural  lending  often 
requires  collateral  valuation  practices 
that  may  differ  significantly  from  those 
typically  employed  in  lending  on  the 
security  of  one-to-four  family  homes. 
The  Finance  Board  expects  that  if  the 
proposed  amendments  are  adopted  as  a 
final  rule  each  Bank  will  review  its 
collateral  valuation  procedures,  and  will 
amend  them  as  necessary  to  reflect  the 
changes  made  by  the  amendments, 
before  accepting  as  collateral  any  newly 
authorized  combination  properties.  The 
Finance  Board  also  expects  that  the 
Banks,  as  a  matter  of  practice,  will 
conduct  careful  review  and,  if 
necessary,  require  an  appraisal  of  such 
collateral,  taking  into  accoimt  the 
additional  risks  inherent  in  rural 
lending  and  each  Bank's  own  capability 
to  evaluate  those  risks. 

With  respect  to  the  advances 
regulation,  the  Finance  Board  requests 
comments  on  whether  elimination  of 
the  percentage  requirement  might 
expose  the  Banks  to  any  undue  risk  of 
loss  should  a  Bank  need  to  liquidate  the 
mortgage  loans  it  holds  as  collateral.  For 
example,  the  value  of  a  mortgage  on  a 
farm  property,  even  one  on  which  there 
is  a  residence,  may  be  more  volatile 
than  the  value  of  a  mortgage  on  a  one- 
to-four  family  home,  reflecting  the 
greater  volatility  of  the  value  of  the 
underlying  property.  In  addition,  a 
mortgage  on  a  combination  property 


may  be  less  liquid  than  a  mortgage  on 
a  one-to-four  fomily  home.  The  Finance 
Board  solicits  comments  on  whether  it 
should  address  these  issues  through 
regulation,  such  as  by  retaining  a 
percentage  of  value  requirement  for 
collateral  purposes,  albeit  at  a  level  less 
than  the  50  percent  test.  The  Finance 
Board  also  solicits  comments  on 
whether  there  are  apt  to  be  any  practical 
difficulties  in  implementing  the 
proposed  definitions.  For  example,  will 
a  member's  loan  files  for  a  loan  secured 
by  farm  property  necessarily  indicate 
whether  the  farm  property  also  includes 
a  residential  structure  and,  if  so, 
whether  it  actually  is  used  as  a 
residfDce? 

The  proposed  rule  also  would  amend 
§933.l(bb)  by  adding  a  new  paragraph 
(8)  that  would  include  as  "residential     « 
mortgage  loans"  for  membership 
purposes  any  loans  that,  if  made  by  a 
member,  would  satisfy  the  statutory  and 
regulatory  requirements  for  loans  made 
under  the  Community  Investment 
P'rogram  (CIP)  or  under  the  community 
investment  cash  advance  provisions  of 
the  Bank  Act.  The  community 
investment  cash  advance  program  is  a 
cash  advance  program  that  may  be 
established  by  the  Banks  under  section 
10(j)(10)  of  the  Bank  Act.  and  includes 
the  CIP,  a  program  of  "community- 
oriented  mortgage  lending"  required  by 
section  10(i)  of  the  Bank  Act.  12  U.S.C 
1430  (i),  (jMlO).  "Community-oriented 
mortgage  lending"  is  defined  as  lending 
for  homeo%vnership.  multifamily 
housing  and  commercial  and  economic 
development  that  benefits  certain 
targeted  populations  or  neighborhoods. 
Id.  1430(i).  Under  this  provision,  if  the 
purpose  of  a  loan  were  to  meet  the 
statutory  standards,  including  any 
future  regulatory  standards,  for  these 
loan  programs,  the  loan  could  be 
considered  for  purposes  of  the 
membership  criteria.  The  amendment 
would  not  require  that  the  transaction 
also  result  in  a  loan  that  is  eligible  for 
collateral  imder  the  advances 
regulation.  The  effect  of  this  provision 
would  be  to  allow  such  assets  to  be 
considered  as  residential  mortgage  loans 
for  purposes  of  eligibility  for 
membmship,  and  would  conform  the 
membership  regulation  more  closely  to 
the  advances  regulation,  which  already 
includes  loans  financed  by  CIP 
advances  within  the  definition  of 
"residential  housing  finance  assets." 
See  12  CFR  935.1. 

m.  Regulatory  Flexibility  Act 

The  proposed  rule  would  not  impose 
any  additional  reporting,  recordkeeping, 
or  compliance  requirements  on 
prospective  or  current  Bank  members. 
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Although  the  Finance  Board  anticipates 
that  the  proposed  rule  will  be  of  benefit 
primarily  to  small  depository 
institutions,  it  will  not  have  a 
disproportionate  impact  on  small 
entities.  Therefore,  in  accordance  with 
the  Regulatory  Flexibility  Act,  the 
Finance  Board  hereby  certifies  that  this 
proposed  rule,  if  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  5  U.S.C 
605(b). 

IV.  Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
any  collections  of  information,  as 
defined  by  the  Paperwork  Reduction 
Act  of  1995.  See  44  U.S.C.  3501  et  seq. 
Consequentiy,  the  Finance  Board  has 
not  submitted  any  information  to  the 
Office  of  Management  and  Budget  for 
review. 

List  of  Subjects 

12  CFR  Part  933 

Federal  home  loan  banks,  Reporting 
and  recordkeeping  requirements. 

12CFRPait93S 

Credit.  Federal  home  loan  banks. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Federal  Housing 
Finance  Board  hweby  proposes  to 
ammd  title  12.  chapter  DC.  parts  933 
and  935  of  the  Code  oi  Federal 
Regulations  as  follows: 

PART  SSS-MEMBERS  OF  THE  BANKS 

1.  The  authority  citation  for  part  933 
continues  to  read  as  follows: 


:  12  U.S.C  1422a.  1422b.  1424, 
1426, 1430. 1442. 

2.  Amend  §933.1  by  revising 
paragraph  (n)(l)(iii).  removing  "or"  at 
the  end  of  paragraph  (bb)(6)(iii). 
removing  the  period  at  the  end  of 
paragraph  (bb)(7)  and  adding  ";  or"  in 
its  place,  and  adding  paragraph  (bb)(8) 
to  read  as  follows: 

1933.1    Definitions. 

(n)  Home  mortgage  loan  *  *  * 
(1)  •  •  • 

(iii)  Combination  business  or  farm 
property,  on  which  is  located  a 
permanent  structure  actiially  used  as  a 
residence,  other  than  for  temporary  or 
seasonal  housing;  or 
•    .••*• 

(bb)  Residential  mortgage  loan  *  •  * 

(8)  Loans  that  finance  properties  or 

activities  that,  if  made  by  a  member, 

would  satisfy  the  statutory  requirements 

for  the  Community  Investment  Program 


established  under  section  10(1)  of  the 
Bank  Act,  or  the  regulatory 
requirements  established  for  any- 
Qommunity  investment  cash  advance 
program  authorized  by  section  10(j)(10) 
of  the  Bank  Act 


PART  935— ADVANCES 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Anthoiitr.  12  U.S.C  1422a(a)(3). 
1422b(aKl).  1426. 1429. 1430. 1430b.  and 
1431. 

2.  Amend  §  935.1  by  revising 
paragraph  (l)(v)  in  the  definition  of 
"Residential  real  property"  to  read  as 
follows: 

f  836.1    Daflnitioas. 

•       •       *       •        • 

Residential  real  propetty  •  •  • 
(!)•••  '^    '^  ' 

(v)  Combination  business  or  farm 
property,  on  which  is  located  a 
permanent  structure  actually  used  as  a 
residence,  other  than  for  temporary  or 
seasonal  housing. 

Dtfad:  SeptBmber  10. 1997. 

By  the  Board  of  Directon  of  the  Fadetal 
Hoasing  Finance  Board. 
Bnm  A.  Morrison, 
Otairpenoa. 
(FROoc.  97-26893  Filed  10-10-97;  8:45  am] 


SMALL  BUSINESS  ADMfNfSTRATKM 
13  CFR  Part  107 

Sinall  Businaas  Invastmant  ComfMniaa 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 


f:  Tide  n  of  Public  Law  104-208 
(September  30, 1996).  entided  the 
"Small  Business  Programs  Improvement 
Act  of  1996",  made  a  number  of  changes 
to  the  Small  Business  Investment  Act  of 
1958,  as  amended.  For  the  Small 
Business  Investment  Company  program, 
these  changes  include  provisions 
afiiecting  capital  requirements.  Leverage 
eligibility  and  fees,  and  the  status  of 
Section  301(d)  Licensees.  This  proposed 
rule  would  implement  the  statutory 
provisions;  in  addition,  it  would  make 
various  technical  corrections  and 
clarifications,  as  well  as  changes 
intended  to  improve  the  fairness  and 
flexibility  of  the  regulations. 
DATES:  Comments  must  be  submitted  on 
or  before  November  13, 1997. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Don  A.  Christensen, 


Associate  Administrator  for  Investment, 
U.S.  Small  Business  AdministraticHi, 
409  3rd  Street,  S.W..  Suite  6300. 
Washington,  DC.  20416. 
FOB  FUHTHEB  INraRMATKM  CONTACT: 
Leonard  W.  Fagan,  Investment  Division, 
at  (202)  205-7583. 

SUPPI.BiENTARY  INFORMATION:  This 
proposed  rule  would  implement  the 
provisions  of  Tide  n  of  Public  Law  104- 
208  (September  30.  1996)  which  relate 
to  small  businesses  investment 
companies  (SBICs).  This  rule  would  also 
make  certain  other  substantive  rh«f^g^pf, 
clarifications  and  technical  corrections 
to  the  regulations  governing  SBICs, 
including  those  concerning  portfolio 
diversification,  Cost  of  Money,  and  the 
computation  of  distributions  to  be  made 
by  SBICs  that  have  issued  Participating 
Securities. 

Section  301(d)    l.krenaeaa 

Prior  to  October  1, 1996,  an  SBIC 
program  applicant  could  be  licensed 
under  either  section  301(c)  or  section 
301(d)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  (Act).  A 
Section  301(d)  Licensee,  also  known  as 
a  "specialized  SBIC"  or  "SSBIC",  agreed 
to  invest  only  in  businesses  owned  and 
controlled  by  socially  or  economically 
disadvantaged  individuals.  In  return,  a 
Section  301(d)  Licensee  received  certain 
benefits  not  available  to  other  SBICs, 
such  as  eligibility  for  certain  types  of 
subsidized  Leverage  (as  defined  in 
§  107.50). 

Efiiactive  October  1, 1996,  section 
208(bK3)  of  Public  Law  104-208 
repealed  section  301(d)  of  the  Act 
However,  the  repeal  provision  was 
accompanied  by  the  following  language: 
"The  repeal*  •  •shall  not  be 
construed  to  require  the  Administrator 
to  cancel,  revoke,  withdraw,  or  modify 
any  license  issued  under  section  301(d) 
of  the  Small  Business  Investment  Act  of 
1958  befcwe  the  date  of  enactmoit  of  this . 
Act" 

This  proposed  rule  would  revise 
several  sections  in  part  107  to 
implement  this  statutory  change.  The 
revisions  would  eliminate  provisions 
relating  to  the  licensing  of  new  SSBICs 
while  retaining  rules  governing  the 
operations  of  existing  SSBICs. 

Thus,  in  §  107.50,  a  "Section  301(d) 
Licensee"  would  be  defined  as  "a 
company  licensed  prior  to  October  1, 
1996  under  section  301(d)  of  the  Act  as 
in  effect  on  the  date  of  licensing,  that 
may  provide  Assistance  only  to 
Disadvantaged  Businesses."  Current 
§  107.110,  which  deab  with 
organization  of  a  section  301(d)  license 
applicant,  would  be  removed.  Similarly .^ 
§  107.120  would  be  revised  by 
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eliminating  references  to  the  licensing 
of  an  SSBIC  to  operate  as  the  subsidiary 
of  another  Licensee  or  group  of 
Licensees.  Any  existing  SSBIC  which 
was  licensed  as  a  subsidiary  would  be 
permitted  to  continue  its  operations 
under  the  same  conditions  as  before: 
v       however,  the  proposed  rule  would  not 
allow  an  existing  SSBIC  that  is  not 
already  a  subsidiary  of  another  Licensee 
to  become  one.  SBA  has  noted  no 
demand  on  the  part  of  existing 
Licensees  to  reorganize  in  this  fashion. 

The  proposed  revision  of 
§  107.230(d)(4)  would  eliminate  future 
use  of  the  provision  which  allowed 
Section  301(d)  Licensees  to  include  in 
their  Private  Capital,  without  limitation, 
funds  indirectly  obtained  from  State  or 
local  government  sources.  Under  the 
proposed  rule,  such  funds  would  be 
included  in  Private  Capital  only  if  they 
were  invested  in  or  committed  in 
writing  to  the  Licensee  prior  to  October 
1,  1996.  Otherwise,  Section  301(d) 
Licensees  would  "be  limited  to  State  and 
local  government  funds  equal  to  33 
percent  of  their  Regulatory  Capital 
under  ciurent  §  107.230(d)(3),  which 
applies  to  all  Licensees.  This  change  is 
necessary  to  bring  the  regulations  into 
conformity  with  the  Act  as  amended  by 
Public  Law  104-208. 

Other  proposed  changes  reflect 
amendments  to  the  Act  which 
eliminated  subsidized  SBA  Leverage. 
Such  Leverage  was  previously  available 
to  SSBICs  in  the  form  of  Debentures 
with  an  interest  rate  subsidy  or 
Preferred  Seciurities  with  a  4  percent 
dividend.  Although  subsidized  Leverage 
can  no  longer  be  issued,  the  Act  does 
not  require  SSBICs  to  prepay  or  redeem 
such  Leverage  prior  to  its  scheduled 
maturity.  In  addition,  an  SSBIC  may 
apply  for  any  type  of  non-subsidized 
Leverage  (Debentures  or  Participating 
Securities)  for  which  it  is  eligible. 

To  implement  these  changes,  current 
§§107.1100  and  107.1110  would  be 
condensed  into  proposed  §  107.1100. 
The  proposed  section  would  eliminate 
the  separate  descriptions  of  the  types  of 
Leverage  available  to  Section  301(c)  and 
Section  301(d)  Licensees  and  would 
eliminate  all  references  to  subsidized 
Leverage. 

SBA  is  also  proposing  revisions  to 
§  107.1160  in  order  to  conform  with  the 
Act  The  entire  section,  which  sets  forth 
conditions  governing  the  issuance  of 
Leverage  by  a  Section  301(d)  Licensee, 
would  apply  only  to  Leverage  issued  on 
or  before  September  30, 1996.  After  that 
date,  a  Section  301(d)  Licensee  would 
be  eligible  to  apply  for  Leverage  under 
§  107.1150,  subject  to  the  same  terms 
and  conditions  as  other  Licensees. 


Similarly,  the  proposed  revisions  to 
the  definition  of  "Preferred  Secxirities" 
in  §  107.50  and  to  §§  107.1400. 107.1420 
and  107.1430  reflect  the  fact  that  SBA's   . 
authority  under  the  Act  to  purchase 
Preferred  Securities  ceased  as  of  October 
1, 1996.  The  appropriation  of  funds  for 
such  securities  actually  ended  as  of 
October  1, 1995,  but  some  [^referred 
Securities  were  issued  in  fiscal  year 
1996  by  Licensees,  drawing  against 
SBA's  commitments  of  fiscal  year  1995 
funds. 

Finally,  the  provisions  of  current 
§  107.1350  which  allow  a  Section  301(d) 
Licensee  to  retire  certain  Debentiues  by 
issuing  Preferred  Securities  would  be 
eliminated.  The  remainder  of  the 
section,  dealing  with  the  retirement  of 
Debentures  through  the  issuance  of 
Participating  Securities,  would  be 
redesignated  as  §  107.1585  and  would 
apply  to  both  SBICs  and  SSBICs. 

Omunon  Control 

"Common  Contror*  as  defined  in 
§  107.50  currendy  means  "a  condition 
where  two  or  more  Licensees,  either 
through  ownership,  management, 
contract,  or  otherwise,  are  under  the 
Control  of  one  group  or  Person." 
However,  the  defined  term  as  used  in 
paragraphs  (4)  and  (5)  of  the  definition 
of  "Associate"  is  clearly  intended  to 
refer  to  Persons  other  than  Licensees.  To 
accommodate  this  usage,  the  proposed 
rule  would  revise  the  Common  Control 
definition  to  refer  to  "two  or  more 
Persons"  rather  than  "two  or  more 
Licensees".  The  portion  of  the 
definition  under  which  certain 
circumstances  establish  a  presumption 
of  Common  Control  v^uld  continue  to 
apply  only  to'two  or  more  Licensees. 

Management  and  Ownership  Diversity 

Section  208(c)(3)  of  Public  Law  104- 
208  amended  the  Act  to  require  that 
new  SBICs  have  diversity  between 
management  and  ownership.  For  any 
SBIC  licensed  on  or  after  September  30, 
1996,  SBA  must  ensiue  that  the 
management  "is  sufficienUy  diversified 
from  and  unaffiliated  with  the 
ownership  of  the  licensee  in  a  manner 
that  ensures  independence  and 
objectivity  in  the  financial  management 
and  oversight  of  the  investments  and 
operations  of  the  licensee."  SBA  has 
required  diversity  between  management 
and  ownership  since  1994  for 
Participating  Securities  issuers  and 
since  1996  for  other  new  leveraged 
Licensees.  Therefore,  in  response  to  the 
new  statutory  requirement,  SBA  is 
proposing  only  minor  changes  to 
improve  the  effectiveness  of  §  107.150. 

Under  current  §  107.150(a),  aiicensee 
or  license  applicant  can  demonstrate 


diversity  if  at  least  30  percent  of  its 
Regulatory  Capital  is  held  by  at  least 
three  shareholders  or  limited  partners 
(or  one  acceptable  Institutional  Investor) 
unrelated  to  management.  Specifically, 
these  investors  cannot  be  Associates  of 
the  Licensee  or  applicant,  or  Affiliates 
of  any  of  its  Associates.  The  proposed 
rule  would  retain  these  concepts,  but 
would  eliminate  the  phrase  "Affiliate  of 
an  Associate".  Instead,  proposed 
§  107.150(a)  would  specify  that  to 
qualify  for  diversity  purposes,  an 
investor  must  not  be  an  Associate  of  the 
Licensee  or  applicant  and  must  not 
"Control,  be  Controlled  by,  or  be  under 
Common  Control  with"  an  Associate. 
SBA  does  not  intend  for  this  language 
to  be  substantively  different  from  the 
current  language,  but  believes  that 
readers  may  find  it  easier  to  understand. 
In  addition,  the  proposed  rule  would 
address  certain  other  characteristics  of 
"diversity  investors"  which  are  not 
covered  in  the  current  regulation,  but 
which  SBA  considers  important. 

Proposed  §  107.150(a)  would  specify 
that  the  investors  relied  upon  to  satisfy 
the  diversity  requirement  cannot  be 
Affiliates  of  one  another.  SBA  believes 
that  if  such  investors  are  related  parties, 
the  requirement  that  there  be  at  least 
three  of  them  is  rendered  essentially 
meaningless.  The  proposed  rule  also 
would  give  SBA  discretion  to  reject  for 
diversity  purposes  an  investor  whoso 
ownership  interest  is  not  significant, 
either  in  terms  of  absolute  dollars  or 
percentage  of  ownership.  This  provision 
underscores  the  purpose  of  the  diversity 
rules,  which  is  to  encourage  the 
presence  of  investors  who  are  likely  to 
have  a  serious  interest,  similar  to  SBA's. 
in  the  fair  and  prudent  management  of 
the  SBIC. 

The  proposed  changes  reflect  policies 
which  SBA  has  been  developing  in  its 
review  of  license  applications.  In 
particular,  SBA  has  used  informal 
internal  gxiidelines  to  evaluate  whether 
a  proposed  investor's  interest  is 
substantial  enough  to  qualify  for 
diversify  purposes.  SBA  is  continuing  to 
refine  these  guidelines  and  expects  to 
incorporate  them  into  its  standard 
operating  procedures. 

Capital  Requirements 

Under  the  Act  as  amended  by  section 
208(cl  of  Public  Law  104-208.  SBICs 
licensed  on  or  after  October  1 .  1996 
must  meet  increased  minimum  capital 
requirements.  Previously,  the  statutory 
minimum  capital  requirement  was  $2.5 
million.  The  new  requirements  would 
be  implemented  in  proposed  §  107.210, 
which  combines  and  revises  elements  of 
current  §§  107.210  and  107.220. 
Proposed  §  107.210(a)(1)  would  require 
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a  tympany  that  does  not  wish  to  be 
eligible  to  issue  Participating  Securities 
to  have  Regulatory  Capital  of  at  least 
$5,000,000.  As  an  exception  to  this 
general  rule,  SBA  would  be  able  to 
license  an  applicant  with  Regulatory 
Capital  of  at  least  $3,000,000,  but  only 
if  the  applicant  meets  certain  conditions 
set  forth  in  the  proposed  regulation.  As 
mandated  by  the  Act,  this  exception  is 
limited  to  those  instances  where 
"special  circumstances  and  good  cause" 
can  be  shown. 

Proposed  §  107.210(a)(2)  contains 
essentially  the  same  language  as  the 
cturent  §  107.220(a).  It  would  require  a 
company  licensed  on  or  after  October  1, 
1996,  that  wishes  to  be  eligible  to  apply 
for  Participating  Seciuities  to  have 
Regulatory  Capital  of  at  least 
$10,000,000,  with  a  permitted  exception 
for  an  applicant  which  demonstrates  to 
SBA's  satisfaction  that  it  can  be 
financially  viable  over  the  long  term 
with  a  lower  amount  (but  undet  no 
circumstances  less  than  $5,000,000). 
SBA  regulations  have  required  this  level 
of  Regulatory  Capital  for  Participating 
Securities  issuers  since  1094. 

The  proposed  rule  would  iM>t  permit 
prospective  Participating  Securities 
issuers  to  be  licensed  pursuant  to  the 
exception  available  to  other  applicants, 
under  which  a  license  may  be^ranted 
with  Regulatory  Capital  as  low  as 
$3,000,000.  For  applicants  planning  to 
issue  Participeting  Securities,  SBA 
believes  that  the  abilify  to  meet  the 
standard  minimum  capital  requirement 
is  an  important  indicator  of  the 
credibility  of  management.  SBA  also 
doubts  that  any  such  applicant  can 
demonstrate  financial  viabilify  with 
Regulatory  Capital  of  only  $3,000,000. 
even  on  a  temporary  basis. 

In  addition  to  the  Regulatory  Capital 
requirements  described  above,  proposed 
§  107.210(a)  would  also  require  any 
company  licensed  on  or  after  October  1, 
1996,  to  have  Leverageable  Capital  of  at 
least  $2,500,000.  Leverageable  Capital  is 
a  subset  of  Regulatory  Capital;  while 
both  include  capital  actually 
contributed  to  a  Licensee  by  its  private 
investors,  the  major  difference  between 
them  is  that  Regulatory  Capital  also 
includes  the  Licensee's  unfunded 
binding  commitments  from  Institutional 
Investors.  The  proposed  rule,  which  is 
consistent  with  SBA's  current  licensing 
policy,  reflects  the  Agency's  belief  that 
the  presence  of  a  certain  minimum  level 
of  Leverageable  Capital  demonstrates  an 
applicant's  seriousness  and  readiness  to 
operate  actively  as  an  SBIC. 

The  proposed  rule  woidd  not  require 
SBICs  licensed  before  October  1, 1996  to 
increase  their  capital.  Under  proposed 
§  107.210(b),  such  companies  would 


have  to  meet  the  applicable  minimum 
capital  requirements  under  the 
regulations  in  effect  on  September  30, 
1996  (see  §§  107.210  and  107.220  as  in 
effect  on  that  date).  These  requirements 
vary  depending  upon  the  date  a 
company  was  licensed  and  the  type  of 
SBA  Leverage  it  has  issued  or  wants  to 
issue. 

See  also  the  section  of  this  preamble 
entiUed  "Eligibilify  for  Leverage  and 
Leverage  Commitments". 

Valuationa 

Section  208(f)(2)  of  Public  Uw  104- 
208  included  one  provision  related  to 
the  valuation  of  portfolio  securities  held 
by  Licensees  which  was  not  already 
reflected  in  the  regulations.  Under  this 
provision,  as  pari  of  the  annual  audit  of 
a  Licensee's  financial  statements,  the 
independent  auditor  must  provide  to 
SBA  a  statement  that  the  Licensee's 
valuations  were  performed  in 
accordance  with  its  SBA-approved 
valuation  policy,  as  required  by  section 
310(d)(2)  of  the  Act.  SBA  has  included 
this  requirement  in  proposed 
§  107.503(e).  SBA  is  also  proposing 
various  non-sabstantive  wording 
changes  in  §  107.503  to  improve  the 
clarify  of  the  section. 

Reports  To  Be  Filed  yfiOi  SBA 

Current  §  107.660  requires  an  SBIC  to 
provide  SBA  with  copies  of  reports 
given  to  its  investors  or  filed  with  the 
Securities  and  Exchange  Commission, 
and  to  notify  SBA  when  it  becomes  a 
party  to  litigation  or  other  proceedings. 
Proposed  §  107.660(d)  would  add  a 
requirement  for  a  Licensee  to  notify 
SBA  if  an  officer,  director,  general 
partner  or  other  Control  Person  is 
charged  with  or  convicted  of  any 
criminal  offense  other  than  a 
misdemeanor  involving  a  minor  motor 
vehicle  violation.  Key  personnel 
associated  with  a  license  applicant 
currenUy  must  provide  this  type  of 
information  as  part  of  the  personal 
history  statemoat  included  in  the  SBIC 
license  application.  The  pmrpose  of  the 
proposed  rule  is  to  give  SBA  a 
mechanism  for  updating  such      v 
information  as  needed  to  ensure  the 
integrify  of  the  SBIC  program. 

Financing  of  Smaller  Enterprises 

Since  April  1994.  SBICs  have  been 
required  to  direct  a  certain  percentage  of 
their  investment  activity  to  businesses 
which  fall  significantly  below  the 
maximiun  size  permitted  for  a  Small 
Business.  These  businesses  were 
originally  referred  to  as  "Smaller 
Businesses",  a  term  which  was  changed 
to  "Smaller  Enterprises"  in  a  final  rule 


published  in  the  Federal  Register  on 
March  13,  1997  (62  FR  11759). 

Under  proposed  §  107.710,  the  basic 
requirement  for  a  Licensee  to  invest  at 
least  20  percent  of  the  total  dollar 
amount  of  its  Financings  in  Smaller 
Enterprises  would  remain  unchanged. 
However,  proposed  §  107.710(c)  would 
add  a  new  requirement  to  implement 
section  208(c)(2)  of  Public  Law  104-208. 
This  provision  applies  to  SBICs  licensed, 
on  or  before  September  30.  1996.  which 
issue  Leverage  after  that  date  and  which 
do  not  meet  the  current  minimum 
capitel  requirement  (Regulatory  Capital 
of  at  least  $5,000,000  for  Debentiues  or 
at  least  $10,000,000  for  Participating 
Securities).  For  such  Licensees,  at  least 
50  percent  of  the  aggregate  dollar 
amount  of  their  Financings  extended 
after  September  30,  1996  must  be 
invested  in  Smaller  Enterprises.  As  a 
practical  matter,  SBA  has  found  that 
Licensees  to 'which  this  requirement 
applies  typically  invest  almost 
exclusively  in  Smaller  Enterprises. 

Like  the  oirrent  regulation,  the 
proposed  rule  would  measure 
compliance  with  the  requiremento  to 
finance  Smaller  Enterprises  as  of  the 
end  of  a  Licensee's  fiscal  year.  Under 
current  §  107.710(e),  a  Licensee  which 
has  not  achieved  the  required 
percentage  of  investments  in  Smallra' 
Enterprises  is  allowed  one  additional 
year  to  bring  its  portfolio  into 
compliance.  The  proposed  rule  would 
retain  this  provision.  However,  such  a 
Licensee  would  not  be  eligible  fior 
additiqnal  Leverage  until  it  reaches  the 
required  percentege.  See  also  the  section 
of  this  preamble  entitled  "Eligibilify  for 
Leverage  and  Leverage  Commitments". 

Passive  Businesses 

SBICs  are  generally  prohibited  from 
investing  in  passive  businesses. 
However,  ^  exception  is  provided  for 
holding  companies  which  pass  through 
the  financing  proceeds  to  an  active 
subsidiary.  The  precise  nature  of  this 
exception  has  changed  over  time.  Prior 
to  1996.  the  general  prohibition  did  not 
apply  "to  any  Small  Concern  wholly 
owning  another  eligible  Small  Concern 
engaged  in  a  regular  and  continuous 
business  operation."  Undercurrent 
§  107.720(b)(2).  which  became  effective 
January  31. 1996,  an  SBIC  may  finance 
a  [Mssive  Inisiness  "if,  for  all  Financings 
extended,  it  passes  substantially  all  the 
proceeds  through  to  the  same  eligible 
Small  Business  that  is  not  passive." 

The  goal  of  the  1996  revision  was  to 
eliminate  the  requirement  for  the 
passive  business  to  be  the  100  percent 
owner  of  the  operating  business,  while 
still  ensuring  seme  substantial 
relationship  between  the  two  by 
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allovring  funds  to  be  passed  through  to 
only  one  active  entity.  SBA  now 
believes  that  the  latter  provision  may 
unnecessarily  restrict  some  Small 
Businesses.  For  example,  a  holding 
company  may  be  established  with  two 
operating  subsidiaries,  one  engaged  in 
manufacturing  and  the  other  in 
distribution  of  the  manufactured 
product  Under  the  current  regulation,  if 
the  holding  company  received  financing 
from  an  SBIC,  it  could  pass  through  the 
proceeds  to  only  one  subsidiary,  even 
though  both  subsidiaries  are  essentially 
components  of  the  same  business. 

At  the  same  time,  SBA  continues  to 
believe  that  there  must  be  a  significant 
relationship  between  a  financed  passive 
business  and  the  active  business  which 
ultimately  receives  the  proceeds.  To 
satisfy  this  goal,  proposed 
§  107.720(b)(2)  would  permit  financing 
of  a  passive  Small  Business  if  it  passes 
substantially  all  the  proceeds  through  to 
one  or  more  "subsidiary  campaoies", 
defined  as  companies  in  which  the 
financed  passive  business  owns  at  least 
50  percent  of  the  voting  securities.  The 
current  provision  limiting  the  pass- 
through  of  proceeds  to  only  one  Small 
Business  woidd  be  eliminated. 

Cu  liiiiwliiiiiiil  With  Asaociates 

Ltcensees  may  co-invest  with 
Associates,  subject  to  the  conditions  in 
S  107.730(d).  This  section  sets  forth 
certain  circuimstances  under  which  the 
terms  of  a  co-investment  are  presumed 
to  be  fair  and  equitable  to  the  SBiC,  so 
that  no  specific  demonstration  of  equity 
is  required.  Under  current 
§  107.730id)(3)(ivj,  this  presumption 
applies  to  co-investments  by  two  non- 
leveraged  SBICs.  The  proposed  rule 
would  apply  the  same  presumption  to 
co-iBvesteients  by  a  non- leveraged  SBIC 
and  its  non-SBIC  Associate.  The 
rationale  behind  the  presumption  is  the 
same  in  both  cases:  SBA  has  no 
financial  exposure,  and  is  therefore 
unconcerned  that  a  Licensee  may  be 
disadvantaged  relative  to  its  Associate. 

Portfolio  Divernfication  Reqniiwneats 

Under  cunent  $  107.740.  a  leveraged 
SBIC  may  not  have  more  than  20 
percent  of  its  Regulatory  Capital 
invested  in  or  committed  to  a  single 
Small  Business  or  group  of  related 
businesses,  unless  SBA  gives  its  prior 
written  approval  (for  SSBICs,  the  limit 
is  30  percent  of  Regulatory  Capital).  The 
purpose  of  this  "overline"  limit  is  to 
avoid  excessive  risk  by  ensuring  a 
certain  degree  of  portfolio 
diversification. 

Since  the  beginning  of  the 
Participating  Securities  program.  SBA 
hasiieen  aware  that  the  ciirrent 


regulation  may  have  an  unintended 
effect.  Participating  Securities  issuers 
operate  under  detailed  rules  governing 
distributions  to  SBA  as  well  as  to  their 
private  investors.  These  regulations 
permit  a  Licensee  to  return  capital  to  its 
non-SBA  pculners  under  certain 
conditions,  thereby  reducing  its 
Regulatory  Capital  and  overline  limit 
SBA  is  concerned  that  a  Licensee  in 
these  circiunstances  may  suddenly  have 
multiple  violations  of  the  overline 
regulation,  even  though  its  portfolio  was 
sufficiently  diversified  based  on  its 
original  Regulatory  Caoital. 

To  address  this  problem,  proposed 
§  107.740(a)  would  base  a  Licensee's 
iTiaxiT»\"f"  permitted  investment  in  or 
commitment  to  a  Small  Business  on  its 
Regulatory  Capital  at  the  time  the 
investment  or  commitment  is  made.  The 
limit  would  apply  to  the  total  amount  of 
Financings  and  Commitments  extended 
to  the  Small  Business  by  the  Licensee. 
For  example,  if  a  Licensee  had  invested 
$1,000,000  in  a  Small  Business  and 
wanted  to  provide  follow-on  financing 
at  a  time  when  its  Regulatory  Capital 
was  $8,000,000,  the  amount  of  the 
follow-on  financing  could  not  exceed 
$600,000  (20  percent  of  $8,000,000, 
minus  the  $1,000,000  already  invested). 

It  should  be  noted  that  the  proposed 
rule  would  require  a  Licensee  to  be  in 
compliance  at  the  date  of  a  Commitment 
and  at  the  date  of  a  Financing.  Thus,  a 
Licensee  preparing  to  fund  a 
Commitment  it  had  made  to  a  Small 
Business  must  ensure  that  it  has 
sufficient  Regulatory  Capital  as  of  the 
cloeiBg  date  to  support  the  completed 
Fiaancing. 

Proposed  §  107.740(a)  would  continue 
to  permit  overline  investments  with  the 
prior  written  approval  of  SBA. 

Coat  ofMoney 

Current  §  107.855  sets  forth  limits  on 
interest  rates  and  other  charges  that 
SBICs  may  impose  oa  Small  Businesses. 
SBA  is  proposing  three  changes  to  these 
"Cost  of  Money"  rules.  The  first  change 
reflects  section  208(d)(6)  of  Public  Law 
104-206,  under  which  SBICs  must  pay 
to  SBA  an  additional  charge  of  1  percent 
per  year  on  any  Leverage  issued  after 
September  30,  1996  (except  for  draws 
against  commitments  made  by  SBA  in 
fiscal  year  1996).  The  proposed  rule 
would  allow  a  Licensee  to  include  this 
charge  in  its  base  rate  when  computing 
its  Cost  of  Money  ceiling.  The  base  rate 
would  be  equal  to  either  the  current 
Debentiu«  Rate  plus  the  1  percent 
charge  (see  §  107.855(c)),  or  the 
Licensee's  own  Cost  of  Capital  with  the 
1  percent  charge  treated  as  additional 
interest  expense  in  the  computation  (see 
§  107.855td)).  Although  this  change  may 


increase  the  cost  of  borrowing  for  some 
Small  Businesses,  SBA  believes  that  it  is 
warranted  because  it  reflects  the 
increase  in  Licensees'  cost  of  funds. 
There  would  be  no  change  in  the  basic 
Cost  of  Money  limitations  of  19  percent 
for  Loans  and  14  percent  for  Debt 
Securities  which  Licensees  may  use 
regardless  of  the  level  of  prevailing 
interest  rates. 

For  Section  301(d)  Licensees  which 
elect  to  compute  a  Cost  of  Money  ceiling 
based  on  their  own  Cost  of  Capital, 
proposed  §  107.855(d)(4)  would  clarify 
that  interest  expense  on  a  subsidized 
SBA-guaranteed  debenture  may  be 
computed  using  the  debenture's  face 
(unsubsidized)  interest  rate.  This 
provision  was  inadvertenUy  deleted 
when  the  regulations  were  revised  in 
January  1996,  but  has  since  remained  in 
effect  as  a  matter  of  SBA  policy. 

Finally,  SBA  is  proposing  to  clarify 
the  treatment  of  warrants  with  respect  to 
Cost  of  Money.  The  regulations 
governing  Cost  of  Money  apply  to  Loans 
(which  have  no  provision  for  obtaining 
equity  in  a  Small  Business)  and  Debt 
Sectuities  (which  involve  some  type  of 
equity  feature).  SBA  generally  interprets 
these  rules  to  exclude  from  Cost  of 
Money  any  returns  realized  on  the 
equity  portion  of  a  Debt  Securify 
because  such  returns  normally  ara 
neither  assiu«d  nor  predictable. 
However,  SBA  has  become  aware  of 
certain  situations  under  which  the 
current  regulations  may  effectively 
require  inclusion  of  the  value  of 
warrants  in  Cost  of  Money. 

This  may  occvir  when  a  Licensee 
lends  cash  to  a  Small  Business,  and 
receives  in  return  not  only  a  note  for  the 
amount  lent,  but  also  detachable 
warrants  to  acquire  equity  in  the  Small 
Business.  Generally  accepted 
accounting  principles  require  the 
Licensee  to  determine  the  fair  value,  if 
any,  of  the  warrants  received  and  to 
record  the  wantmta  at  that  value,  while 
discounting  the  note  by  the  same 
amount  The  discount  is  then  amortized 
to  interest  income  over  the  life  of  the 
note.  Under  current  §  107.855(f).  the 
income  created  through  amortization  of 
the  discoiut  is  included  in  Cost  of 
Money. 

SBA  believes  that  this  provision 
unduly  disadvantages  SBICs  which 
allocate  substantial  value  to  the 
warrants  acquired,  relative  to  SBICs 
which  assign  zero  or  nominal  value- 
Typically.  SBICs  invest  in  private 
companies  which  have  no  readily 
ascertainable  market  value.  Thus,  the 
value  allocated  to  such  companies' 
warrants  is  often  determined  through 
negotiation  rather  than  the  application 
of  precise  methods.  Given  the  level  of 
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imcertainty  associated  with  such 
valuations,  SBA  prefers  to  create  a  level 
playing  field  in  which  all  retiima 
realized  on  detachable  warrants  are 
excluded  fitim  Cost  of  Money. 

Proposed  §  107.855(g)(1)  would 
address  this  concern  by  allowing  a 
specific  exclusion  from  Cost  of  Money 
for  a  discount  on  the  loan  portion  of  a 
Debt  Security,  if  the  discount  results 
solely  from  the  allocation  of  fair  value 
to  detachable  stock  purchase  warrants 
as  required  by  generally  acceptable 
accounting  principles.  Discounts  in 
general  woiild  still  be  included  in  Cost 
of  Money.  For  example,  if  a  Licensee 
provided  $1,000,000  to  a  Small  Business 
and  received  a  note  for  $1,100,000.  the 
amortization  of  the  $100,000  diiscoimt 
over  the  life  of  the  note  would  be  treated 
as  additional  interest  income  for  Cost  of 
Money  purposes. 

Control 

Proposed  §  107.865  contains  two 
clarifications  to  the  existing  regulation 
concerning  Control  of  a  Small  Business 
by  an  SMC.  Under  current  §  107.865(c). 
a  Licensee  can  rebut  a  presiunption  of 
Control  if  certain  criteria  concerning  the 
ownership  of  the  Small  Business  and 
the  composition  of  its  board  of  directors 
are  satisfied.  The  proposed  rule  would 
eliminate  references  to  the  rounding  of 
percentages  in  determining  whether  the 
board  of  directors  meets  the  established 
criteria.  The  current  language  is 
confusing  because  it  is  tmcleat  how  the 
roimding  is  to  be  applied;  SBA  believes 
that  removing  it  would  permit  a  plain 
reading  of  the  regulation. 

The  second  proposed  clarification 
involves  cunent  §  107.865(d).  which 
sets  forth  the  conditions  under  which  a 
Licensee  may  take  temporary  Control  of 
a  portfolio  company.  Tlie  proposed  rule 
would  permit  such  Control  where 
reasonably  necessary  for  the  protection 
of  a  Licensee's  existing  investment;  the 
only  revision  is  the  addition  of  the  word 
"existing".  The  proposed  language  is 
not  a  substantive  change;  it  is  intended 
simply  to  make  explicit  SBA's  long- 
standing interpretation  of  this  provision. 

Eligibility  for  Lewrage  and  Leverage 
Conunitments 

Section  208  of  Public  Law  104-208 
established  certain  requirements  which 
an  SBIC  must  satisfy  in  order  to  obtain 
SBA  Leverage.  Proposed  §  107.1120  (c) 
and  (d)  would  implement  these 
requirements.  An  SBIC  licensed  after 
September  30,  1996,  with  Regulatory 
Capital  of  less  than  $5,000,000  would  be 
ineligible  for  Leverage  until  it  reached 
the  $5,000,000  level.  An  SBIC  licensed 
on  or  before  September  30, 1996,  would 
not  be  required  to  increase  its  capital  in 


order  to  obtain  additional  Leverage; 
however,  if  its  Regulatory  Capital  was 
less  than  $5,000,000  ($10,000,000  for  a 
company  seeking  to  issue  Participating 
Securities),  it  would  have  to  certify  in 
writing  that  at  least  50  percent  of  the 
aggregate  dollar  amount  of  its 
Financings  extended  after  September 
30, 1996  would  be  provided  to  Smaller 
Enterprises  (see  also  proposed 
§  107.710(c)).  Finally,  any  Licensee 
seeking  Leverage  woidd  be  required  to 
certify  in  writing  that  it  is  in  compliance 
with  the  general  requirement  to  provide 
20  percent  of  its  total  Financings  to 
Smaller  Enterprises  under  §  107.710(b). 

SBICs  can  obtain  Leverage  by 
applying  directly  for  funding  when  it  is 
needed  or  by  obtaining  a  Leverage 
commitment  from  SBA  which  it  can 
draw  down  over  a  period  of  time.  SBA 
is  proposing  miiuir  changes  to  the 
current  rules  governing  the  commitment 
process.  The  proposed  rule  would 
eliminate  the  minimum  and  maximum 
amounts  for  a  Leverage  commitment  in 
current  §  107.1200(c).  SBA  believes  that 
these  limits  are  unnecessary.  Under  the 
proposed  rule,  commitment  amoiuits 
would  have  to  be  in  multiples  of  $5,000 
to  accommodate  requirements  of  the 
Leverage  funding  process;  in  all  other 
respects,  the  amount  of  a  commitment 
would  be  at  SBA's  discretion.  Similarly, 
the  current  limitations  in  §  107.1230(b) 
on  the  amount  that  a  Licensee  can  draw 
against  its  commitment  would  be 
eliminated.  The  proposed  rule  would 
require  draws,  like  commitments,  to  be 
in  multiples  of  $5,000;  in  addition,  SBA 
would  have  discretion  to  determine  a 
minimum  draw  amount,  and  would 
publish  notice  of  any  such 
determination  in  the  Federal  B«»gif>«w 
from  time  to  time. 

Leverage  Fees 

SBA  is  proposing  changes  in 
§§  107.1130  and  107.1210  to  implement 
provisions  of  section  208(d)(6)  of  Public 
Law  104-208  which  affect  the  fees 
SBICs  must  pay  in  order  to  obtain  SBA 
Leverage.  These  fee  changes  wme 
effective  October  1, 1996.  and  were 
implemented  on  an  interim  basis  by 
SBA  Policy  Notice  1000-6. 

Under  proposed  §  107.1130.  a 
Licensee  would  pay  a  nonrefundable 
"leverage  fee"  to  SBA  when  Debentures 
or  Participating  Securities  are  issued. 
The  fee  is  3  percent  of  the  face  amount 
of  the  Leverage  issued,  replacing  the  2 
percent  user  fee  and  the  1  percent 
commitment  fee  previously  in  effect  If 
a  Licensee  receives  a  Leverage 
commitment  from  SBA,  it  must  prepay 
the  3  percent  fee  at  the  time  it  receives 
the  commitment  (see  proposed 


§  107.1210(a));  otherwise,  the  fee  is 
payable  when  the  Leverage  is  issued. 

Proposed  §  107.1130(drwould  require 
a  Licensee  to  pay  to  SBA  an  additional 
"Charge"  on  Debentures  and 
Participating  Securities  (see  also 
§  107.50  for  the  definition  of  this 
proposed  new  term).  For  both  types  of 
Leverage,  the  Charge  is  1  percent  per 
annum.  The  Charge  is  payable  under  the 
same  terms  and  conditions  as  the 
interest  on  Debentures  or  the  Prioritized 
Payments  on  Participating  Securities,  as 
applicable.  Thus,  a  Debenture  issuer 
would  pay  the  Charge  in  two  semi- 
annual installments  together  with  its 
interest  payments.  In  contrast,  a 
Participating  Securities  issuer  would 
pay  the  Charge  only  when  it  had  profits 
and  was  distributing  Prioritized 
Payments  under  §  107.1540.  The  Charge 
would  not  apply  to  Leverage  drawn 
down  against  a  commitment  obtained 
from  SBA  on  or  before  September  30«  ■' 
1996. 

Participating  Securities — General 

SBICs  began  to  issue  Participating 
Securities  in  1995.  As  Licensees  and 
SBA  have  gained  experience  with  the 
program,  there  have  been  a  number  of 
regulatory  changes  intended  to  correct 
errors  and  to  eliminate  uaconsistencies 
and  confusing  language.  The  proposed 
rule  continues  this  process  of  correction 
and  clarification,  and  also  includes 
certain  substantive  changes. 

Current  §  107.1500  sets  forth  general 
terms  and  conditions  of  the 
Participating  Security.  One  of  these 
conditions,  set  forth  in  §  107.1500(b)(4), 
is  that  a  Licensee  must  make  Equity 
Capital  Investments  equal  to  the  amount 
of  Participating  Securities  it  issues,  and 
must  maintain  such  investments  in  an 
amount  equal  to  its  outstanding  balance 
of  Participating  Securities.  The 
proposed  rule  would  implement  a 
provision  of  Public  Law  104-208  by 
eliminating  the  maintenance 
reqtiirement  Thus,  a  Licensee  Mfoald  be 
responsible  only  for  investing  tlia 
appropriate  dollar  amount  in  Equify 
Capital  Investments,  and  would  not 
have  to  be  concerned  with  the  timing  of 
the  liquidation  of  those  investments. 
The  same  change  would  also  be 
reflected  in  proposed  §107.1820,  which     *•'■ 
sets  forth  conditions  that  an  SBIC  must 
comply  with  in  connection  with  its 
issuance  of  Participating  Securities*  In 
this  section,  under  paragraph  (e)(9),  the 
failure  to  maintain  a  specified  amount 
of  Equify  Capital  Investments  would  be 
eliminated  from  the  list  of  Restricted 
Operations  Conditions. 

Proposed  §  107.1500(e),  concerning 
amounts  to  be  paid  upon  redemption  of 
Participating  Securities,  includes  the 
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new  1  percent  annual  Charge  on 
Leverage  issued  on  or  after  October  1. 
1996  (see  the  section  entitled  "Leverage 
Fees"  in  this  preamble).  Proposed 
§  107.1500(0.  concerning  the  priority  of 
Participating  Secxirities  when  a  Licensee 
liquidates,  reflects  the  same  change.  In 
addition,  this  paragraph  would  clari^ 
that  only  Earned  Prioritized  Payments 
(that  is,  those  Prioritized  Payments 
which  the  Licensee  has  sufficient  profits 
to  pay)  have  priority  in  liquidation;  the 
Licensee  has  no  obligation  to  pay 
Accumulated  Prioritized  Payments 
(those  not  covered  by  available  profits). 

Liquidity  Rsquirements  for 
Participating  Securities 

The  proposed  rule  includes  two 
minor  changes  to  the  liquidity 
requirements  in  §  107.1505.  Currently,  a 
Licensee  must  perform  the  liquidity 
impairment  computation  at  the  end  of 
its  fiscal  year,  when  it  applies  for 
Leverage,  and  when  it  intends  to  make 
a  Distribution.  Under  proposed 
§  107.1505(a)(?),  SBA  would  be  able  to 
exempt  a  Licensee  applying  for  Leverage 
from  the  computation  requirement  SBA 
has  found  that  many  SBICs  in  the  early 
stages  of  their  existence  are  extremely 
liquid;  in  these  cases,  the  Agency 
believes  that  the  formal  liquidity 
computation  provides  no  additional 
useful  information  and  need  not  be 
performed. 

The  second  proposed  change  involves 
the  computation  of  the  liquidity  ratio  in 
§  107.1505(b).  Various  components  of 
the  ratio  are  assigned  weights  which 
reflect  the  ease  and/or  probability  of 
their  conversion  to  cash.  One  of  the 
components  of  'Total  Cunoit  Funds 
AvaUable"  (the  numerator  of  the 
liquidity  ratio)  is  Publicly  Traded  and 
Marketable  Securities,  as  reported  on 
SBA  Form  468.  Under  the  current 
regulation,  a  Licensee  is  given  credit  for 
65  percent  of  the  reported  value  of  these 
securities  in  the  liquidity  computation. 
bi  contrast,  the  proposed  rule  would 
allow  the  Licensee  to  count  100  percent 
of  the  reported  value  as  a  sovuce  of 
liquidity.  SBA  is  proposing  this  change 
because  Licensees  are  expected  to  take 
appropriate  discounts  (for  restrictions, 
large  holdings  relative  to  trading 
■•     volume,  etc.)  when  valuing  their    • 
securities,  as  required  by  SBA's 
valuation  guidelines  for  SBHIls.  Since 
these  discounts  are  already  reflected  in 
the  portfolio  valuations  reported  on 
Form  468,  SBA  considers  it  unnecessary 
to  discount  these  values  further  in  the 
liquidity  computation. 

Earmarked  Profit  (Loss) 

Under  §  107.1510,  Participating 
Securities  issuers  are  required  to 


compute  Earmarked  Profit  (Loss)  as  a 
preliminary  step  in  determining  the 
amounts  of  various  Distributions.  SBA 
is  proposing  two  changes  to  this  section. 
The  first  would  affect  only  a  Licensee 
holding  assets  not  subject  to  SBA  Profit 
Participation  ("non-Earmarked  Assets"). 
For  a  hypothetical  SBIC  in  this  situation 
(none  are  currently  licensed),  the 
proposed  rule  would  simplify  the 
computation  of  the  "Earmarked  Asset 
Ratio".  This  ratio  is  intended  to  measure 
the  proportion  of  the  total  portfolio 
which  consists  of  Earmarked  Assets,  but 
is  ourentiy  complicated  by  the 
inclusion  of  a  factor  described  as 
"weighted  average  uninvested  proceeds 
of  Participating  Securities".  SBA 
believes  that  this  amoimt  would  be 
extremely  difficidt,  if  not  impossible,  to 
compute  in  practice;  even  if  it  could  be 
determined,  it  would  have  littie  effect 
on  the  resulting  ratio  because  it  is 
included  in  bodi  the  numerator  and 
denominator.  Therefore,  SBA  is 
proposing  to  eliminate  this  &ctor 
entirely  from  the  Earmariced  Asset  Ratio 
computation  in  S  107.1510(c).  The 
proposed  rule  would  also  simplify  the 
Earmarked  Asset  Ratio  formula  by 
replacing  "weighted  average" 
Earmarked  Assets  and  "weighted 
average"  Loans  and  Investments  with 
simple  averages.  The  intent  of  this 
change  is  that  the  "average"  amounts 
specified  would  represent  average 
monthly  balances,  as  computed  by  the 
Participating  Securities  software 
developed  by  SBA.  The  Agency  believes 
this  method  provides  reasonable 
precision  without  requiring  detailed 
tracking  of  the  number  of  days 
outstanding  for  each  portfolio 
investment,  as  the  weighted  average 
method  requires. 

The  other  proposed  change  affecting 
the  Earmarked  Profit  (Loss)  computation 
is  in  §  107.1510(d)(l)(ii).  which  deals 
with  the  amortization  of  leverage  fees 
paid  to  SBA  and  partnership 
syndication  costs  incurred  by  an  SBIC 
Currentiy,  for  the  purpose  of  computing 
Earmarked  Profit  (Loss),  such  costs  must 
be  amortized  over  five  years.  The 
proposed  rule  would  require 
amortization  over  not  less  than  five 
years.  This  change  would  accommodate 
companies  which  amortize  the  fees  over 
a  longer  period  for  financial  statement 
purposes  and  would  prefer  not  to  make 
an  additional  adjxistment  when 
performing  the  required  profit 
computations. 

Prioritized  Payments 

Section  107.1520  tells  a  Licensee  how 
to  compute  Prioritized  Payments  and 
how  to  determine  whether  it  has  profits 
which  will  cause  Prioritized  Payments 


to  become  "earned"  and  therefore 
payable  to  SBA.  Three  changes  to  this 
section  are  proposed.  First,  the 
proposed  rule  would  implement  a 
provision  of  Public  Law  104-208  by 
including  "Charges"  (the  1  percent 
aiuiual  fee  discussed  in  this  preamble 
under  the  heading  "Leverage  Fees")  on 
outstanding  Participating  Securities  in 
the  required  computations.  Although 
Charges  are  not  part  of  Prioritized 
Payments,  they  are  payable  under  the 
same  terms  and  conditions,  as  set  forth 
in  the  proposed  section. 

Second,  the  computation  of  profit  for 
the  purposes  of  §  107.1520  would  be 
revised  under  proposed  §  107.1520(d). 
Under  the  current  regulations,  a 
Licensee's  "profit"  equals  its 
cumulative  Earmarked  Profit  minus  its 
ctunulative  Earned  Prioritized  Payments 
from  prior  periods.  This  computation 
ignores  the  fact  that  some  or  all  of  the 
profit  computed  in  this  manner  may 
have  already  been  distributed  under 
other  sections  of  the  regulations,  either 
to  SBA  as  Profit  Participation  or  to  the 
Licensee's  private  investors.  SBA 
received  no  comments  addressing  this 
concern  when  the  regulations  governing 
Participating  Securities  were  originally 
proposed  in  April  1994  or  revised  in 
Janiiary  1996;  nevertheless,  the  Agency 
is  concerned  that  the  ciurent  regulation 
may,  in  effect,  place  duplicate  claims  on 
the  same  income.  The  proposed  rule 
would  take  prior  profit  distributions 
into  account  in  determining  whether  a 
Licensee  has  profits  which  can  be  used 
to  pay  Prioritized  Payments. 

Third,  proposed  §  107.1520(f)  would 
provide  additional  detail  concerning  the 
computation  of  Adjustments,  a  tjrpe  of 
compounding  of  unpaid  Prioritized 
Payments.  The  current  regiilation  is 
written  in  general  terms  which  do  not 
explain  exactly  how  certain  amounts 
should  be  calculated.  The  proposed  rule 
follows  the  method  which  is  currently 
used  in  the  software  developed  by  SBA 
to  perform  the  allocation  and 
distribution  computations  required  for 
Participating  Securities. 

Profit  Participation 

An  SBIC  which  has  issued 
Participating  Securities  must  allocate . 
Profit  Participation  to  SBA  when  it  has 
earned  profits  over  and  above  the 
amount  necessary  to  pay  its  Prioritized 
Payments  in  full.  Under  current 
§  107.1530,  Profit  Participation  is 
determined  by  computing  a  "Base"  and 
a  "Profit  Participation  Rate",  and 
multiplying  the  Base  by  the  Rate.  The 
proposed  rule  would  modify  both  the 
Base  and  the  Rate  under  certain 
circumstances. 


i*ria 


Federal  Regtetw  /  Vol.  62,  No.  198  /  Tuesday.  October  14,  1997  /  Proposed  Rules  S3259 


The  Base  for  Profit  Participation 
represents  a  ciunulative  measure  of  a 
Licensee's  Earmarked  Profit  after 
Prioritized  Payments,  Adjustments  and 
Charges.  A  Participating  Seciuities 
issuer  must  compute  its  Base  as  of  the 
end  of  each  fiscal  year,  but  may  also 
compute  the  Base  for  a  period  of  less 
than  one  year  in  order  to  make  an 
interim  distribution  of  profits.  If  an 
SBIC  elects  to  make  such  a  distribution, 
it  faces  the  possibility  that  the  Profit 
Participation  it  pays  to  SBA  for  the 
interim  period  will  be  greater  than  the 
Profit  Participation  it  would  have  been 
obligated  to  pay  had  it  waited  until  the 
end  of  the  fiscal  year.  This  can  happen 
because  the  SBIC  suffers  losses  during 
the  remainder  of  the  year,  or  simply 
because  additional  Prioritized  Payments 
accumulate  during  that  time;  eitlwr  or 
both  of  these  factors  would  reduce  the 
SBICs  year-end  Base.  Under  current 
%  107.1530(c).  an  SBIC  which  has  paid 
"excess"  Profit  Participation  under 
these  conditions  can  treat  the  excess  as 
"Unused  Loss"  at  year  end,  thereby 
reducing  the  Base  which  it  will  use  the 
next  time  it  computes  Profit 
Participation.  However,  this  approach 
captures  only  a  part  of  the  SBICs  loss; 
the  actual  loss  incurred  between  the 
interim  distribution  date  and  the  fiscal 
year  end  is  equal  to  the  difference 
between  the  interim  and  year-end  Bases, 
not  just  the  Profit  Participation 
computed  on  that  diffarence.  For  this 
reason,  SBA  is  concerned  that  the 
current  regulation  may  impose  a 
significant  penalty  on  a  Licensee  which 
chooses  to  make  an  interim  distribution, 
and  may  imduly  distort  an  SBICs 
decisions  concerning  the  timing  of 
distributions.  Proposed  §  107.1S30(c) 
would  allow  a  Licensee  in  the 
circumstances  described  to  treat  the  full 
amount  of  the  difference  between  its 
interim  and  year-end  Bases  as  Unused 
Loss. 

Most  SBICs  operate  for  a  period  of 
time  before  issuing  Participating 
Securities;  in  some  cases,  companies  are 
already  investing  actively  even  before 
they  are  licensed.  In  the  computation  of 
the  Base,  the  current  regulations  do  not 
address  the  question  of  whether  net 
income  or  loss  from  fiscal  years  prior  to 
the  issuance  of  Participating  Securities 
may  be  included.  Under  proposed 
S  107.1530(cH3),  a  Licensee  would  be 
permitted  to  include  prior  losses  in  its 
Base  with  SBA  approval,  which  would 
be  required  only  once  when  the 
Licenseib  computes  the  Base  for  the  first 
time.  SBA  expects  to  approve  inclusion 
of  prior  losses  in  most  cases,  but  is 
proposing  the  approval  requirement  to 
cover  unusual  circumstances,  such  as  a 


company  with  non-Earmarked  Assets  or 
one  which  has  operated  for  va  extended 
period  of  time  before  issuing 
Participating  Securities.  The  proposed 
nde  does  not  discuss  net  income 
realized  in  prior  fiscal  years  because 
SBA  has  not  seen  this  situation  in 
practice;  the  Agency  considers  this  an 
imlikely  occurrence  which  would  be 
handled  on  a  case  by  case  basis. 

The  Profit  Participation  Rate  is 
computed  using  a  formula  in  which  the 
key  variable  is  the  ratio  of  Participating 
Securities  to  Leverageable  Capital  (the 
"PLC  ratio").  Proposed  §  107.1530(e) 
would  retain  the  basic  definition  of  the 
PLC  ratio  as  the  highest  ratio  of 
outstanding  Participating  Securities  to 
Leverageable  Capital  that  an  SBIC  has 
ever  attained,  as  well  as  the  exception 
which  allows  the  ratio  to  be  reduced  if 
Leverageable  Capital  increases  above  its 
highest  previous  level,  subject  to  certain 
conditions.  Proposed  §  107.1530(e)(2)  (i) 
and  (ii)  would  simplify  the  method  for 
recomputing  the  PLC  ratio  following  an 
increase  in  Leverageable  Capital.  The 
new  PLC  ratio  would  equal  the  highest 
dollar  amount  of  Participating  Securities 
the  SBIC  has  ever  had  outstanding, 
divided  by  the  SBICs  current 
Leverageable  Capital.  This  computation 
woiUd  replace  the  present  three-step 
method  which  is  not  only  quite 
complex,  but  also  can  produce 
anomalous  results  when  a  Licensee's 
highest  dollar  amoimt  of  Participating 
Securities  outstanding  does  not  coincide 
with  its  highest  ratio.  SBA  does  not 
believe  that  any  Licensee  would  be 
disadvantaged  by  this  change. 

After  computing  the  Base  and  the 
Profit  Participation  Rate,  an  SBIC 
computes  Profit  Pcuticipation  under 
S  107.1530(h).  In  the  proposed  rule,  this 
paragraph  has  been  reworded  to 
improve  its  clarity.  No  substantive 
changes  are  proposed. 

Tax  Distributioiu 

Limited  partnership  SBICs  which 
have  paid  their  Prioritized  Pa3rments  in 
full  and  still  have  remaining  Retained 
Earnings  Available  for  Distribution  are 
permitted  to  make  an  annual  "tax 
distribution"  to  their  investors,  with 
SBA  also  receiving  a  share.  Both  the  Act 
and  §  107.1550  of  the  regulations  use 
the  term  "tax  distribution",  based  on  the 
concept  of  allowing  partnerships  (or 
other  flow-through  entities)  to  distribute 
cash  that  investors  can  use  to  pay  their 
taxes  on  the  income  allocated  to  them 
by  the  partnership.  In  practice,  the 
permitted  tax  distribution  may  or  may 
not  correspond  to  a  particular  investor's 
actual  tax  liability,  since  the 
computation  uses  assumed  rather  than 
actual  tax  rates  and  does  not  distinguish 


between  taxable  and  tax-exempt 
investors. 

SBA  is  proposing  one  substantive 
change  in  §  107.1550(a)(1),  which  would 
be  revised  to  include  the  1  percent  per 
annum  Charge  on  Participating 
Securities  issued  on  or  after  October  1. 
1996  (except  for  those  issued  pursumt 
to  a  commitment  obtained  bxim  SBA 
before  that  date).  Under  Public  Law 
104-208,  Charges  are  payable  as  a 
preferred  return  to  SBA.  under  the  same 
terms  and  conditions  as  Prioritized 
Payments;  therefore,  a  Licensee  must 
pay  all  its  Prioritized  Payments, 
Adjustments  and  Charges  before  it  can 
make  a  distribution  under  §  107.1550. 

The  other  proposed  revisions  in 
§  107.1550  are  clarifications  rather  than 
substantive  changss.  In  the  formula 
used  to  compute  a  Licensee's  Maximum 
Tax  Liabilify,  proposed  §  107.1S50(b)(l) 
would  specify  that  Prioritized  Payments 
allocated  to  SBA  are  to  be  excluded 
from  the  net  ordinary  income  and 
capital  gains  allocated  to  partners. 
Proposed  §  107.1550(b)(2)  would  cUffify 
that  while  a  Licensee  may  use  either 
individual  or  corporate  tax  rates  to 
compute  Maximum  Tax  Liabilify,  it 
must  apply  the  same  type  of  rate,  either 
individual  or  corporate,  to  both  ordinary 
income  and  capital  gains.  Finally, 
proposed  §  107.1550(b)(3)  would  specify 
that  in  computing  combined  Federal 
and  State  tax  rates  to  be  used  in  the 
Nfodmum  Tax  Liabilify  formula,  a 
Licensee  must  assume  that  State  income 
taxes  are  deductible  for  Federal  income 
tax  purposes.  All  of  these  changes  are 
consistent  with  SBA's  interpretation  of 
the  current  regulations. 

DistribntioBs  Baaed  on  "Kelaiiied 
Farniny  Available  for  Oistribation" 

As  of  the  end  of  each  fiscal  year,  if  a 
Participating  Securities  issuer  has 
Retained  Kamings  Available  for 
Distribution  ("READ")  remaining  after 
paying  all  of  its  Prioritized  Payments 
and  making  a  tax  distribution  (if 
applicable),  it  must  distribute  the 
balance  of  READ  in  accordance  with 
§  107.1560.  SBA  is  proposing  two 
clarifications  to  this  section,  as  well  as 
one  minor  substantive  change. 

Proposed  §  107.1560  (a)(4Tand  (b)(1) 
would  both  be  revised  to  clarify  that  the 
amount  of  READ  to  be  distributed  is 
determined  after  giving  effect  to  any 
preceding  distributions  of  Prioritized 
Payments  under  §  107.1540  and  tax 
distributions  under  §  107.1550.  The 
current  regulation  may  not  be  clear  on 
this  point,  although  SBA  has  always 
interpreted  it  in  a  manner  consistent 
with  the  proposed  rule. 

Current  §  107.1560(e)  contains  a  table 
which  gives  SBA's  percentage  share  of 
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any  distributions  made  under 
§§  107.1560  or  107.1570(a).  The  heading 
of  the  first  column  refers  to  the 
Licensee's  "ru'.io  of  Leverage  to 
Leverageable  Capital  as  of  the  fiscal  year 
end".  This  heading  is  appropriate  for 
distributions  under  §  107.1560,  which 
are  always  computed  as  of  the  end  of  a 
fiscal  year,  but  may  be  confusing  for 
interim  distributions  under 
§  107.1570(a).  If  a  Licensee  makes  an 
interim  distribution,  the  intent  of  the 
regulations  is  to  measure  the  ratio  of 
Leverage  to  Leverageable  Capital  as  of 
the  end  of  the  interim  period  for  which 
the  distribution  is  made.  The  proposed 
rule  would  clarify  this  point  by 
replacing  "fiscal  year"  with  "fiscal 
period"  in  the  column  heading. 

Proposed  §  107.1560<a)(l)  would  be 
revised  to  include  the  1  percent  per 
annirni  Charge  on  Participating 
Securities  issued  on  or  after  October  1. 
1996.  Under  Public  Law  104-208. 
Charges  are  payable  as  a  preferred       ' 
return  to  SBA  under  the  same  terms  and 
conditions  as  Prioritized  Payments; 
therefore,  a  Licensee  must  pay  all  its 
Prioritized  Payments,  Adjustments  and 
Charges  before  it  can  make  any  other 
distribution  under  $  107.1560. 

Optional  Dislributioiis  Not  Based  on 
KEAD 

A  Licensee  which  has  no  READ  may 
be  able  to  make  distributions  to  its 
private  investors  and  SBA  in  accordance 
with  §  107.1570(b).  Distributions  under 
this  section  are  at  the  option  of  the  SBIC 
and  essentially  constitute  returns  of 
capital.  The  current  regulation  sets  forth 
conditions  for  making  a  distribution  of 
this  type.  Under  the  proposed  rule,  two 
of  these  conditions  would  be  revised. 
First,  §  107.1570(bMlMi)  would  require 
an  SBIC  to  pay  any  earned  Charges, 
along  with  its  Earned  Prioritized 
Payments  and  earned  Adjustments, 
before  distributing  imder  §  107.1570(b). 
This  change  is  in  accordance  with 
section  208(d)(6)  of  Public  Law  104- 
208;  similar  changes  proposed  in 
§§  107.1550  and  107.1560  are  discussed 
earlier  in  this  preamble. 

Second,  under  current 
§  107.1570(b)(l)(ii).  a  Licensee  must 
have  "distributed  all  Profit  Participation 
computed  imder  §  107.1530"  before 
distributing  under  §  107.1570(b).  This 
language  may  present  a  problem  for  an 
SBIC  because  of  the  following 
circumstances:  Profit  Participation  is 
computed  only  on  the  basis  of  realized 
income  or  loss;  however,  the  ability  to 
distribute  Profit  Participation  depends 
on  the  availability  of  READ,  which  also 
takes  into  account  unrealized  losses  in 
a  Licensee's  portfolio.  Thus,  it  is 
possible  that  a  Licensee  may  compute 


Profit  Participation  to  be  allocated  to 
SBA,  but  may  be  unable  to  pay  it  until 
some  later  date.  Under  these  conditions, 
the  Licensee  would  be  blocked  from 
distributing  under  %  107.1570(b).  To 
remedy  this  situation,  the  proposed  rule 
would  require  a  Licensee  to  distribute 
Profit  Participation  only  to  the  extent 
permitted  based  on  its  READ.  SBA 
believes  that  the  language  in  section 
303(g)(10)  of  the  Act,  which  requires 
payment  of  ail  Profit  Participation 
"due"  to  SBA  before  a  Licensee  cad 
return  capital,  provides  sufficient 
flexibility  to  support  this  interpretation. 

Notice  of  Partkdpating  Securities 
Distributioiis 

The  current  regulations  do  not  require 
SBICs  with  Participating  Securities  to 
notify  SBA  before  making  distributions. 
In  practice.  Licensees  generally  have 
sought  SBA's  assistance  with  the 
distribution  calculations  and  have  given 
SBA  sufficient  opportunity  to  review 
the  results.  Because  of  the  complexity  of 
some  of  the  required  computations,  and 
the  difficulty  of  correcting  errors  after  a 
distribution  takes  place.  SBA  is 
proposing  to  formalize  this  practice.  The 
proposed  rule  would  require  an  SBIC  to 
notify  SBA  10  business  days  before  a 
planned  distribution  under  §§  107.1540 
through  107.1570,  unless  SBA  permits 
otherwise.  This  language  would  give 
SBA  the  flexibility  to  allow 
distributions  on  shorter  notice,  if  the 
circiunstances  warrant,  without 
requiring  Licensees  to  submit  a  formal 
request  for  a  written  exemption.  SBA 
believes  that  this  provision  would  not 
unreasonably  constrain  a  Licensee's 
freedom  of  action  and  would  provide 
important  protection  for  Licensees  as 
well  as  the  Agency. 

Timing  of  Participatiiig  Securities 
Distributions 

The  current  regulations  permit 
Participating  Securities  issuers  to  make 
distributions  only  on  quarterly 
"Payment  Dates"  (February  1,  May  1, 
August  1  and  November  1  of  each  yecu). 
This  struct\ire  was  adopted  to  coincide 
with  the  terms  of  the  public  fundings  of 
Participating  Securities,  imder  which 
investors  receive  interest  payments  and 
any  returns  of  principal  to  which  they 
are  entitled  on  these  dates.  In  the 
preamble  to  the  final  rule  published  qn 
January  31. 1996  (61  FR  3177),  SBA 
stated  that  it  intended  to  seek  a  solution 
that  would  provide  Licensees  with 
greater  flexibility  in  making 
distributions,  pcirticularly  distributions 
in  the  form  of  securities. 

Proposed  §  107.1575  would  allow  an 
SBIC  to  make  distributions  (either  in 
cash  or  in  kind)  on  dates  other  than 


Payment  Dates  with  SBA's  prior  written 
approval.  SBA  wishes  to  provide  SBICs 
with  as  much  flexibility  as  possible: 
however,  for  administrative  and 
oversight  purposes,  the  Agency  feels 
strongly  that  it  must  have  an 
opportunity  to  review  plaimed 
distributioiis  in  advance. 

Distributions  based  on  fiscal  year  end 
results,  such  as  required  annual 
distributions  of  Prioritized  Payments, 
would  have  to  be  made  no  later  than  the 
second  Payment  Date  following  the 
Licensee's  fiscal  year  end.  This 
requirement  is  consistent  with  the 
current  regiilation.  which  requires  such 
distributions  to  be  made  on  either  the 
first  or  second  Payment  Date. 

For  any  distribution  made  on  other 
than  a  Payment  Date,  the  distribution 
date  would  be  used  as  the  cutoff  date  for 
all  the  required  computations 
(Earmarked  Profits,  Prioritized 
Payments,  etc.).  This  approach  may 
require  a  Licensee  to  perform  a  mid- 
month  closing  of  its  financial 
statements,  which  may  not  be  as  clean 
or  convenient  as  a  month-end  closing. 
However,  SBA  believes  it  is  the  only 
approach  which  will  accommodate  all 
potential  distributions,  partic\ilarly 
distributions  of  securities  on  which 
realized  gain  cannot  be  recognized 
before  the  distribution  date. 

If  a  distribution  to  SBA  includes  a 
redemption  of  Participating  Secrmties. 
the  proposed  rule  specifies  that  the 
effective  date  of  the  redemption  will  be 
the  next  Payment  Date  following  the 
distribution  date.  This  provision  is 
necessary  because  Participating 
Securities  are  funded  through  the 
purchase  by  investors  of  Trust 
Certificates,  under  which  principal  can 
be  returned  ordy  on  Payment  Dates. 
Because  of  this  structure,  a  Licensee 
will  also  be  responsible  for  Prioritized 
Payments  through  the  next  Payment 
Date  on  the  amoimt  of  Participating 
Securities  to  be  redeemed. 

In-Kind  Distributions  l>y  Licensees 

Participating  Securities  issuers  are 
permitted  to  make  distributions  to  SBA 
in  the  form  of  securities  under  the 
conditions  set  forth  in  §  107.1580.  The 
current  regulation  limits  in-kind 
distributions  to  those  distributions 
required  or  permitted  by  §§  107.1560 
and  107.1570.  Distributions  of 
Prioritized  Payments,  which  are 
governed  by  §  107.1540,  must  be  made 
in  cash.  Because  Prioritized  Pa)rment8 
precede  any  other  distributions,  this 
limitation  can  have  a  potentially' 
significant  effect  on  the  timing  and 
value  of  distributions  in  general.  To 
■alleviate  this  concern,  proposed 
§  107.1580(a)  would  allow  distributions 
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under  §^  107.1540. 107.1560  and 
107.1570  to  be  made  in  the  form  of 
securities.  Distributions  under 
§  107.1550  would  continue  to  be 
permitted  on  a  cash-only  basis,  since  the 
stated  purpose  of  such  distributions  is 
to  provide  investors  in  flow-tiirough 
entities  with  sufficient  cash  to  pay  their 
anticipated  tax  liabilities. 

Characteristics  of  SBA's  Leverage 
Guarantee 

Section  303(b)  of  the  Act  authorizes 
SBA  to  guarantee  the  timely  payment  of 
all  principal  and  interest  as  scheduled 
on  Debentures  or  Participating 
Securities,  pursuant  to  regulations 
issued  by  the  Agency.  In  die  final  rule 
published  January  31, 1996  (61  FR 
3177),  the  section  of  the  regulations 
which  implemented  this  provision  of 
the  Act  was  dropped  inadvertentiy. 
Proposed  §  107.1720  woidd  restore  the 
previous  language  setting  forth  the 
unconditional  nature  and  other 
characteristics  of  SBA's  guarantee. 

Cepital  Impajnaent 

SBA  is  not  proposing  any  substantive 
changes  in  the  Capital  Impairment 
computations  set  forth  in  §§  107.1830 
through  107.1850,  but  is  proposing  one 
clarification.  Current  §  107.1830(a)  has 
caused  some  confusion  by  stating  that 
the  ciurent  Capital  Impairment 
regulations  apply  to  a  Licensee  if  it  has 
outstanding  Leverage  issued  on  or  after 
April  25, 1994.  While  this  sUtement  is 
true,  it  is  incomplete.  This  is  because 
SBA  Leverage  is  subject  to  the  Capital 
Impairment  regulations  in  effect  on  the 
date  the  Leverage  is  issued.  Thus,  a 
Licensee  must  comply  with  the  current 
impairment  rules  if  it  has  Leverage 
issued  on  or  after  April  25,  1994; 
however,  if  it  has  Leverage  issued  before 
that  date  as  well,  it  must  also  comply 
with  the  impairment  rules  in  eSiact 
when  such  Leverage  was  issued. 
Proposed  §  107.1830(a)  would  clarify 
this  point  by  specifically  linking  the 
applicabilify  of  the  Capital  Impairment 
regulations  to  the  Leverage  issued.  In 
the  same  p>ar8graph,  the  proposed  rule 
would  also  state  that  a  Licensee  must 
comply  with  any  specific  conditions  to 
which  it  has  agreed  by  contract  with 
SBA.  This  is  not  a  substantive  change, 
but  simply  makes  explicit  a  Licensee's 
obligation  to  abide  by  the  terms  of  any 
agreement  it  has  made  with  the  Agency. 

Miacellaneons  Correction*  and 
Editorial  Changes 

The  definition  of  "Commitment"  in 
§  107.50  would  be  reworded  in  the  third 
person  (i.e.,  to  refer  to  "a  Licensee" 
instead  of  "you")  to  conform  to  the  style 


in  which  the  other  definitions  are 
written. 

In  current  §  107.720(c),  the  SIC  code 
for  Operative  Builders  is  incorrect.  The 
proposed  rule  contains  the  correct  4- 
digit  code  (1531). 

Proposed  §  107.1590  sets  forth  special 
rules  applicable  to  Participating 
Securities  issuers  licensed  on  or  before 
March  31, 1993.  The  proposed  rule 
would  eliminate  the  current  paragraph 
(c).  which  allows  Licensees  to  repay 
outstanding  Debentures  with  the 
proceeds  of  newly  issued  Participating 
Securities,  subject  to  certain  conditions. 
Since  this  paragraph  propo'ly  applies  to 
all  Licensees,  regardless  of  licensing 
date,  its  content  would  be  transferreid  to 
the  new  proposed  §  107.1585.  The 
substance  of  §  107.1590  would  remain 
unchanged. 

In  §  107.1600,  references  to  sectitm 
321  of  the  Act  would  be  changed  to 
section  319,  reflecting  the  amendment 
of  the  Act  by  Public  Law  104-208. 

In  the  definition  of  Trust  Certificate 
Rate  and  in  §§  107.1240  and 
107.1520(a)(1).  certain  technical 
changes  have  been  proposed  to  facilitate 
the  interim  Leverage  funding 
mechanism  ciirrentiy  under 
consideration  by  SBA. 

Limited  Lidnlity  Companies 

Section  208(b)(1)  of  Public  Uw  104- 
208  amended  the  Act  to  permit  SBICs  to 
organize  as  limited  liability  companies 
(LLCs).  SBA  is  shidying  the  legal  and 
administrative  issues  which  may  arise 
in  connection  with  LLCs,  and  will 
publish  a  proposed  rule  to  implement 
this  form  of  organization  by  SBICs  at  a 
later  date. 

Although  SBA  regulations  do  not  yet 
provide  for  LLC  Licensees,  SBA  has  the 
statutory  authority  to  license  such 
companies.  SBA's  current  policy  is  to 
accept  a  license  application  from  an 
LLC  only  if  the  LLC  is  orgaiuzed  under 
Delaware's  Limited  Liability  Company 
Act  and  does  not  intend  to  issue 
Participating  Securities,  which  SBA  has 
not  yet  developed  in  a  form  suitable  for 
use  by  an  LLC.  SBA  may  reconsider 
these  limitations  as  SBA  acquires 
greater  familiarity  with  the  LLC  form  of 
organization  and  as  a  body  of  case  law 
is  created  imder  the  various  state  LLC 
laws.  The  adoption  of  a  Uniform  LLC 
Act  by  a  significant  number  of  states 
also  would  induce  SBA  to  reexamine  its 
current  prefarence  for  Delaware  law. 

Until  SBA  regulations  are  revised  to 
accommodate  LLC  Licensees,  such 
Licensees  should  understand  that  SBA 
regards  die  members  of  the  LLC  to  be 
equivalent  to  the  general  partners  in  a 
partnership  Licensee  unless  the  LLC's 
operatix^  agreem«it  clearly  indicates 


otherwise.  Thus,  all  members  of  an  I-TJ^ 
Licensee  will  automatically  be 
considered  Control  Persons  and 
Associates  of  the  Licensee  unless  the 
LLC's  operating  agreement  vests 
management  authority  only  in  certain 
members  of  the  company. 

Compliance  With  Executive  Orders, 
12612, 12778.  and  12866.  the 
Regulatory  Flexibilify  Act  (5  U.S.C.  601, 
et  seq.),  and  tlie  Paperwork  Reduction 
Act(44U.S.CCh.35) 

SBA  cwtifies  that  this  proposed  rxile 
would  not  be  a  significant  regulatory 
action  for  purposes  of  Executive  Order 
12866  because  it  would  not  have  an 
annual  effect  on  the  economy  of  more 
than  $100  million,  and  that  it  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  »eq.  The 
purpose  of  the  proposed  rule  is  to 
imi^ement  provisions  of  Public  Law 
104-208  which  relate  to  small  business 
investment  companies,  and  to  make 
certain  other  changes,  primarily 
technical  corrections  and  clarifications, 
to  the  regulations  governing  SBICs. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C  Ch.  35,  SBA 
certifies  that  this  proposed  rule,  if 
adopted  in  final  form,  would  contain  no 
new  reporting  or  recordkeeping 
requirements  thai  have  not  already  been 
approved  by  the  Office  of  Management 
and  Budget 

For  purposes  of  Executive  Ordw 
12612.  SBA  certifies  that  this  rule 
would  not  have  any  federalism 
implicaticms  warranting  the  preparation 
of  a  Federalism  Assessment 

For  purposes  of  Executive  Order 
12778.  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  fiorth 
in  Section  2  of  that  Order. 

List  of  Sobiects  IB  13  CFR  Part  107 

Investment  companies.  Loan 
programs-business.  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 

For  the  reasons  set  forth  above.  SBA 
hereby  proposes  to  amend  Part  107  of 
Tide  13  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  107— 8MAU.  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Aathority:  15  U.S.C  681  et  seq..  M3. 
687(c).  687b,  687d.  687g  and  687ni,  Pub.  L. . 
104-208. 

2.  Section  107.50  is  proposed  to  be 
amended  by  reviung  the  definitions  for 


53262  Federal  Register  /  Vol.  62.  No.  198  /  Tuesday.  October  14.  1997  /  Proposed  Rules 


Commitment,  Common  Control. 
Preferred  Securities.  Section  301(d) 
Licensee,  and  Trust  Certificate  Rate,  and 
adding  a  definition  of  Charge,  to  read  as 
follows: 

{ 1 07^    Definitions  of  tanns. 

•  •        *        •        * 

Charge  means  an  annual  fee  on 
Leverage  issued  on  or  after  October  1, 
1996  (except  for  Leverage  issued 
pursuant  to  a  commitment  made  by  SBA 
before  October  1. 1996).  which  is 
payable  to  SBA  by  Licensees,  subject  to 
the  terms  and  conditions  set  forth  in 
107.1130(d). 

•  •         •  •      •_       •  r- 

Commitment  means  a  written 
agreement  between  a  Licensee  and  an 
eligible  Small  Business  that  obligates 
the  Licensee  to  provide  Financing 
(except  a  guarantee)  to  that  Small 
Business  in  a  fixed  or  determinable 
sum.  by  a  fixed  or  determinable  future 
date.  In  this  context  the  term 
"agreement"  means  that  there  has  been 
agreement  on  the  principal  economic 
terms  of  the  Financing.  The  agreement 
may  include  reasonable  conditions 
precedent  to  the  Licensee's  obligation  to 
fund  the  conunitment,  but  these 
conditions  must  be  outside  the 
Licensee's  control. 

Common  Control  means  a  coadition 
where  two  or  more  Persons,  either 
through  ownership,  management, 
contract,  or  otherwise,  are  under  the 
Control  of  one  group  or  Person.  Two  or 
more  Licensees  are  presumed  to  be 
under  Common  Control  if  they  are 
Affiliates  of  each  other  by  reason  of 
common  ownership  or  common  officers, 
directors,  or  general  partners;  or  if  they 
are  managed  or  their  investments  are 
significantly  directed  either  by  a 
common  independent  investment 
advisor  or  managerial  contractor,  or  by 
two  or  more  such  advisors  or 
contractors  that  are  Affiliates  of  each 
other.  This  presumption  may  be 
rebutted  by  evidence  satisfactory  to 
SBA. 


Pruned  Securities  means  nonvoting 
preferred  stock  or  nonvoting  limited 
partnership  interests  issued  to  SBA 
prior  to  October  1. 1996.  by  a  Section 
301(d)  Licensee.  Such  securities  were 
issued  at  par  value  in  the  case  of 
preferred  stock,  or  at  face  value  in  the 
case  of  preferred  limited  partnership 
interests. 


Section  301(d)  licensee  means  a 
company  licensed  prior  to  October  1 , 
1996  under  section  301(d)  of  the  Act  as 
in  e%cl  on  the  date  of  licensing,  that 
may  provide  Assistance  only  to 


Disadvantaged  Businesses.  A  Section 
301(d)  Licensee  may  be  organized  as  a 
for-profit  corporation,  as  a  non-profit 
corporation,  or  as  a  limited  partnership. 

•  •        •        •        • 
Trust  Certificate  Rate  means  a  fixed 

rate  determined  by  the  Secretary  of  the 
Treasury  at  the  time  Participating 
Securities  or  Debentures  are  pooled, 
taking  into  consideradon  the  ciurent 
average  market  yield  on  outstanding 
marketable  obligations  of  the  United 
States  with  maturities  comparable  to  the 
maturities  of  the  Trust  Certificates  being 
guaranteed  by  SBA.  adjusted  to  the 
nearest  one-eighth  of  one  percent. 

•  •        •        •        * 

f  107.110    [Removed] 

3.  Section  107.110  is  proposed  to  be 
removed. 

4.  Section  107.120  is  proposed  to  be 
revised  to  read  as  follows: 

f  107.120    Special  rules  for  a  Section 
301(d)  Ucenaee  owned  by  another 
Ucensee. 

A  Section  301(d)  Licensee  which  was 
licensed  to  operate  as  the  subsidiary  of 
one  or  more  Licensees  (participant 
Licensees)  may  continue  to  do  so. 
subject  to  the  following: 

(a)  Each  participant  Licensee  must 
continue  to  own  at  least  20  percent  of 
the  voting  securities  of  the  Section 
301(d)  Licensee. 

(b)  A  participant  Licensee  must 
continue  to  treat  its  entire  capital 
contribution  to  the  subsidiary  as  a 
reduction  of  its  Leverageable  Capital. 
The  participant  Licensee's  remaining 
Leverageable  Capital  must  be  sufficient 
to  support  its  outstanding  Leverage. 

(c)  A  participant  Licensee  may  not 
transfer  its  Leverage  to  a  subsidiary 
Section  301(d)  Licensee. 

5.  In  §  107.150.  the  introductory  text 
of  paragraph  (a)(1)  is  proposed  to  be 
revised  to  read  as  follows: 

§107.150    Management  and  ownership 
diversity  requirement 

•        •        •        »        * 

(a)  Requirement  one.  *  •  • 
(1)  At  least  30  percent  of  your 
Regulatory  Capital  and  Leverageable 
Capital  must  be  owned  by  Persons 
unrelated  to  managemenL  To  satisfy  this 
requirement,  such  Persons  must  not  be 
your  Associates  (except  for  their  status 
as  your  shareholders  or  limited 
partners)  and  must  not  Control,  be 
Controlled  by,  or  be  under  Common 
Control  with  any  of  your  Associates. 
You  must'have  as  investors  at  least  three 
such  Persons  who  are  not  Affiliates  of 
one  another  and  whose  investments  are 
significant  in  both  dollar  and  percentage 
terms,  as  determined  by  SBA.  As  an 


alternative,  you  may  substitute  one 
investor  who  is  an  acceptable 
Institutional  Investor  for  the  three 
investors  who  are  otherwise  required. 
For  purposes  of  this  paragraph  (a)(1). 
the  following  Institutional  Investors  are  " 
acceptable: 

6.  Section  107.210  is  proposed  to  be 
revised  to  read  as  follows: 

f  107.210    Minimum  capital  requirements 
for  Licensees. 

(a)  Compames  licensed  on  or  after 
October  1,  1996.  A  company  licensed  on 
or  after  October  1, 1996  must  have 
Leverageable  Capital  of  at  least 
$2,500,000  and  must  meet  the 
applicable  minimum  Regulatory  Capital 
requirement: 

(1)  Licensees  other  than  Participating 
Securities  issuers.  A  Licensee  that  does 
not  wish  to  be  eligible  to  apply  for 
Participating  Securities  must  have 
Regulatory  Capital  of  at  least 
$5,000,000.  As  an  exception  to  this 
general  rule.  SBA  in  its  sole  discretion 
and  based  on  a  showing  of  special 
circumstances  and  good  cause  may 
license  an  applicant  with  Regulatory. 
Capital  of  at  least  S3,000,000,  but  only 
if  the  applicant: 

(i)  Has  satisfied  all  licensing 
standards  and  requirements  except  the 
minimum  capital  requirement,  as 
determined  solely  by  SBA; 

(ii)  Has  a  viable  business  plan 
reascMiably  projecting  profitable 
operations;  and 

(iii)  Has  a  reasonable  timetable  for 
achieving  Regulatory  Capital  of  at  least 
$5,000,000. 

(2)  Participating  Securities  issuers.  A 
Licensee  that  wishes  to  be  eligible  to 
apply  for  Participating  Securities  must 
have  Regulatory  Capital  of  at  least 
$10,000,000,  unless  it  demonstrates  to 
SBA's  satisfaction  that  it  can  be 
financially  viable  over  the  long  term 
with  a  lower  amount.  Under  no 
circumstances  can  the  Licensee  have 
Regulatory  Capital  of  less  than 
$5,000,000. 

(b)  Companies  licensed  before 
October  1, 1996.  A  company  licensed 
before  October  1, 1996  must  meet  the 
minimum  capital  requirements 
applicable  to  such  company,  as  required 
by  the  regulations  in  effect  on 
September  30,  1996.  See 
§  107.1120(c)(2)  for  Leverage  eligibility 
requirements. 

f  107.220    [Removed]  •? 

7.  Section  107.220  is  proposed  to  be 
removed. 

8.  Section  107.230  is  proposed  to  be 
amended  by  revising  the  introductory 
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text  of  paragraph  (d)(4)  to  read  as 
follows: 

i  107.230    Permitted  sources  of  Private 
Capital  for  Licensees. 

*  *        •        *        • 

(d)  Qualified  Non-private  Funds. 

*  •  « 

(4)  Funds  invested  in  or  committed  in 
writing  to  any  Section  301(d)  Licensee 
prior  to  October  1, 1996,  from  the 
following  sources:  *   *-  * 

***** 

9.  In  §  107.503,  paragraphs  (a),  (b)  and 
(e),  and  the  heading  £ind  first  sentence 
of  paragraph  (c),  are  proposed  to  be 
revised  to  read  as  follows: 

§107.503    Ucensee's  adoption  of  an 
approved  valuatien  policy. 

(a)  Valuation  guidelines.  You  must 
prepare,  document  and  report  the 
valuations  of  your  Loans  and 
Investments  in  accordance  with  the 
Valuation  Guidelines  for  SBICs  issued 
by  SBA.  These  guidelines  may  be 
obtained  from  SBA's  Investment 
Division. 

(b)  SBA  approval  of  valuation  policy. 
You  must  have  a  written  valuation 
policy  approved  by  SBA  for  use  in 
determining  the  value  of  your  Loans  and 
Investments.  You  must  either: 

(1)  Adopt  without  change  the  model 
valuation  policy  set  forth  in  section  in 
of  the  Valuation  Guidelines  for  SBICs; 
or 

(2)  Obtain  SBA's  prior  written 
approval  of  an  alternative  valuation 
policy. 

(c)  Responsibility  for  valuations.  Your 
board  of  directors  or  general  partner(s) 
will  be  solely  responsible  for  adopting 
your  valuation  policy  and  for  using  it  to 
prepare  valuations  of  your  Loans  and 
Investments  for  submission  to  SBA. 


(e)  Review  of  valuations  by 
independent  public  accountant.  (1)  For 
valuations  performed  as  of  the  end  of 
your  fiscal  year,  your  independent 
public  accountant  must  review  your 
valuation  procedures  and  the 
implementation  of  suclk procedures, 
including  adequacy  of  dociunentation. 

(2)  The  independent  public 
accountant's  report  on  your  audited 
annual  financial  statements  (SBA  Form 
468)  must  include  a  statement  that  your 
valuations  were  prepared  in  accordance 
with  your  approved  valuation  policy 
established  in  accordance  with  section 
310(d)(2)  of  the  Act. 

10.  Section  107.660  is  proposed  to  be 
amended  by  redesignating  paragraph  (d) 
as  paragraph  (e)  and  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 


{107.660    Other  items  required  to  be  filed 
by  Licensee  with  SBA. 

***** 

(d)  Notification  of  criminal  charges.  If 
any  officer,  director,  general  partner  or 
other  Control  Person  is  charged  with  or 
convicted  of  any  criminal  offense  other 
than  a  misdemeanor  involving  a  minor 
motor  vehicle  violation,  you  must  report 
the  incident  to  SBA  within  5  calendar 
days.  Such  report  must  fully  describe 
the  facts  which  pertain  to  the  incident. 
***** 

11.  Section  107.710  is  proposed  to  be 
amended  by  adding  a  sentence  at  the 
end  of  paragraph  (e)  and  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

{ 1 07.710    Requirement  to  finance  Smaller 

•  «        •    .    •        * 

(b)  Smaller  Enterprise  Financings.  (1) 
General  rule.  At  the  close  of  each  of 
your  fiscal  years,  at  least  20  p>ercent  of 
the  total  dollar  amount  of  the 
Financings  you  extended  since  April  25, 
1994  must  have  been  invested  in 
Smaller  Enterprises.  If  you  were 
licensed  after  April  25. 1994,  the  20 
percent  requirement  applies  to  the  total 
dollar  amount  of  the  Financings  you 
extended  since  you  were  licensed  plus 
any  pre-licensing  investments  approved 
by  SBA  for  inclusion  in  your  Regulatory 
Capital.  * 

(2)  Phase-in  for  new  Licensees.  At  the 
close  of  your  Rist  full  fiscal  year  after 
licensing,  at  least  10  percent  of  the  total 
dollar  amoimt  of  the  Financings  you 
extended,  including  any  pre-licensing 
investments  approved  by  SBA  for 
inclusion  in  your  Regulatory  Capital, 
must  have  been  invested  in  Smaller 
Enterprises.  At  the  close  of  each  fiscal 
year  thereafter,  you  must  meet  the 
requirement  in  paragraph  (b)(1)  of  this 
section. 

(c)  Special  requirement  for  certain 
leveraged  Licensees.  (1)  This  paragraph 
(c)  applies  if  you  were  licensed  on  or 
before  September  30, 1996,  and  you 
issued  Leverage  after  that  date,  and  you 
have  Regulatory  Capital  of: 

(i)  Less  than  $10,000,000  if  such 
Leverage  was  Participating  Securities;  or 

(ii)  Less  than  $5,000,000  if  such 
Leverage  was  Debentures. ' 

(2)  At  the  close  of  each  of  your  fiscal 
years,  at  least  50  percent  of  the  total 
dollar  amount  of  the  Financings  you 
extended  after  September  30. 1996  must 
have  been  invested  in  Smaller 
Enterprises. 

(e)  Non-compliance  with  this  section. 

*  *  *  However,  you  will  not  be  eligible 
for  additional  Leverage  until  you  reach 
the  required  percentage  (see  §  107.1120 
(c)and(d)). 


12.  In  §  107.720,  paragraph  (b)(2)  and 
the  introductory  text  of  paragraph  (c)(1) 
are  proposed  to  be  revised  to  read  as 
follows: 

§  107.720    Small  Businesses  that  may  be 
ineligible  for  Financing. 

***** 

(b)  Passive  businesses.  *  •  • 

(2)  Exception  for  pass-through  of 
proceeds  to  submidiary.  You  may  finance 
a  passive  business  if  it  is  a  Small 
Business  and  it  passes  substantially  all 
the  proceeds  through  to  one  or  more 
subsidiary  companies,  each  of  which  is 
an  eligible  Small  Business  that  is  not 
passive.  For  the  purpose  of  this 
paragraph  (b)(2),  "subsidiary  company?; 
means  a  company  in  which  at  least  50 
percent  of  the  outstanding  voting 
securities  are  owned  by  the  Financed 
passive  business. 

(c)  Real  estate  businesses.  (1)  You  are 
not  permitted  to  finance  any  business 
classified  under  Major  Group  65  (Real 
Estate)  or  Industry  No.  1531  (Operative 
Builders)  of  the  SIC  Manual,  with  the 
following  exceptions:  *  *  * 

•        •        *        *        * 

13.  In  §  107.730,  paragraph  (d)(3)(iv) 
is  proposed  to  be  revised  to  read  as 
follows: 

i  1 07.730    Financings  wtiich  conslttute 
conflicts  of  interest 


(d)  Financings  with  Associates.  •  ■•  * 
(3)  Exceptions  to  paragraphs  (dXl) 

and  (dX2)  of  this  section.  *  *  * 
(iv)  Both  you  and  your  Associate  are 

non-leveraged  Licensees,  or  you  ate  a 

non-leveraged  Licensee  and  your 

Associate  is  not  a  Licensee. 

•        •        *        •        • 

14.  In  §  107.740.  paragraph  (a)  is 
proposed  to  be  revised  to  read  as 
follows: 

§107.740    Portfolio  diversification 
r'overfine"  limitation). 

(a)  General  rule.  This  §  10F.740 
applies  if  you  have  outstanding 
Leverage  or  want  to  be  eligible  for 
Leverage.  Without  SBA's  prior  written 
approval,  you  may  provide  Financing  or 
a  Commitment  to  a  Small  Business  only 
if  the  residting  amount  of  yoor  aggregate 
outsttmding  Financings  ahd 
Commitments  to  such  Small  Business 
and  its  Affiliates  does  not  exceed: 

(1)  20  percent  of  your  Regulatory 
Capital  as  of  the  date  of  the  Financing 
or  Commitment  if  you  are  a  Section 
301(c)  Licensee;  or 

(2)  30  percent  of  your  Regulatory 
Capital  as  of  the  date  of  the  Financing 
or  Commitment  if  you  are  a  Section 
301(d)  Licensee. 


r:Mi£i& 
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15.  Section  107.855  is  proposed  to  be 
amended  by  revising  paragraphs  (c)(1). 
(c)(4)(i}  and  (d)(4).  redesignating 
paragraphs  (g)(1)  through  (g)(10)  as 
paragraphs  (g)(2)  through  (g)(ll),  and 
adding  a  new  paragraph  (g)(1)  to  read  as 
follows: 

f107.8»    Intareet  rale  oeiUng  and 
llmlMlons  on  feee  ctiergad  to  Small 
ifCoMefMoney") 


(c)  How  to  determine  the  Cost  of 
Money  ceiling  for  a  Financing.  *   *  • 

(1)  Choose  a  base  rate  for  your  Cost  of 
Money  computation.  The  base  rate  may 
be  either  the  Debenture  Rate  ciurently 
in  effact  plus  the  applicable  Charge 
detmnined  under  §  107  1130(d)(1),  or 
your  own  "Cost  of  Capital"  as 
determined  under  paragraph  (d)  of  this 
section. 

•  •••,• 

(4)-  •  • 

(i)  The  current  Debenture  Rate  plus 
the  applicable  Charge  determined  imder 

§107.1130(dXl): 

•  •        •        •        • 

(d)  Mnr  to  deteniune  your  Cost  o/ 
Caphal.  •  •  • 

(4)  Fat  all  qualified  borrowings 
outstanding  at  your  last  fiscal  year  or 
fiscal  quarter  end,  determine  the 
aggregate  interest  expense  for  the  past 
four  fiscal  quarters,  excluding 
amortization  of  loan  fees.  For  the 
purposes  of  this  paragraph  (d)(4): 

(ij  Interest  expense  on  Debentures 
includes  the  1  percent  Charge  paid  by 
a  Licensee  under  §  107.1 130(d)(1);  and 

(ii)  Section  301(d)  Licensees  with 
outstanding  subaidized  Debentures  are 
presumed  to  have  paid  interest  at  the 
rate  stated  on  the  face  of  such 
Debentures,  without  regard  to  any 
subsidy  paid  by  SBA. 

(g)  Charges  excluded  from  the  Cost  of 
Money.  '   '  * 

(1)  Discount  on  the  loan  portion  of  a 
Debt  Security,  if  such  discount  exists 
solely  as  the  result  of  the  allocation  of 
value  to  detachable  stock  purchase 
warrants  in  accordance  with  generally 
accepted  accounting  principles. 

•  •        •        •        • 

16  In  S  107.865,  the  first  sentence  of 
paragraph  (c)(2)  and  paragraph  (d)(1)  are 
proposed  to  be  revised  to  read  as 
follows: 

$107JI6    n— trictiona  on  Control  o»  « 

ibyal 


general  partners  of  a  limited 
partnership,  or  managers  of  a  limited 
liability  company,  as  appropriate,  and 
the  Investor  Group  can  elect  no  more 
than  40  percent  *  *  * 

•  •        •        •        • 

(d)  Temporary  Control  pennitted. 

•  •  • 

(1)  Where  reasonably  necessary  for 
the  protection  of  your  existing 
investment; 

•  •        •        •        • 

17.  Section  107.1100  is  proposed  to  be 
revised  to  read  as  follows: 


1107.1100    Types  0(1 
appNcMion  foms. 

(a)  Types  of  LeveragBoble  available. 
You  may  apply  for  Leverage  from  SBA 
in  one  or  both  of  the  following  forms: 

(1 )  The  purchase  or  guarantee  of  your 
Debenttues. 

(2)  The  purchase  or  guarantee  of  your 
Participating  Securities. 

(b)  Application  forms.  Use  SBA  Form 
1022  to  apply  for  Debentures  and  SBA 
Form  1022B  to  apply  for  Participating 
Securities. 

(c)  Where  to  send  your  application. 
Send  all  Leverage  applications  to  SBA, 
Investment  Division,  409  Third  Street, 
S.W.,  Washington,  DC  20416. 

f  107.1  \10    [ftamowod] 

18.  Section  107.1110  is  proposed  to  be 
removed. 

19.  Section  107.1120  is  proposed  to  be 
amended  by  revising  paragraph  (c), 
redesignating  paragraphs  (d)  through  (f) 
as  paragraphs  (e)  through  (g),  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


f  107.1120 

lorl 


(c)  Rebuttals  to  presumption  of 
Control.  •  •  • 

(2)  The  management  of  the  Small 
Business  can  elect  at  least  40  percent  of 
the  board  members  of  a  corporation. 


(c)  Meet  the  mininnim  capital 
requirements  of  §  107.210,  subject  to  the 
following  additional  conditions: 

(1)  If  you  were  licensed  after 
September  30,  1996  under  the  exception 
in  §  107.210(a)(1),  you  will  not  be 
eligible  for  Leverage  until  you  have 
Regulatory  Capital  of  at  least 
$5,000,000. 

(2)  If  you  were  licensed  on  or  before 
September  30, 1996,  and  have 
Regulatory  Capital  of  less  than 
$5,000,000  (less  than  $10,000,000  if  you 
wish  to  issue  Participating  Securities): 

(i)  You  must  certify  in  writing  that  at 
least  50  percent  of  the  aggregate  dollar 
amount  of  your  Financings  extended 
after  September  30, 1996  will  be 
provided  to  Smaller  Enterprises  (as 
defined  in  §  107.710(a));  and 

(ii)  You  must  demonstrate  to  SBA's 
satisfoction  that  the  approval  of 
Leverage  will  not  create  or  contribute  to 


an  unreasonable  risk  of  default  or  loss 
to  the  United  States  government,  based 
on  such  measurements  of  profitability 
and  finnnqal  viability  as  SBA  deems 
appropriate. 

(d)  Certify  in  writing  that  you  are  in 
compliance  with  the  requirement  to 
finance  Smaller  Enterprises  in 
S  107.710(b). 

•        •        •        •        • 

20.  Section  107.1130  is  proposed  to  be 
amended  by  revising  the  heading  and 
paragraphs  (a)  through  (c),  redesignating 
paragraph  (d)  as  paragraph  (e),  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1107.1130   Lsearaga  laai  andaddlMonil 


(a)  Leverage  fee.  You  must  pay  a 
leverage  foe  to  SBA  for  each  issuance  of 
a  Debenture  or  Participating  Security. 
The  fee  is  3  percent  of  the  foce  amouitt 
of  the  Leverage  issued. 

(b)  Payment  of  leverage  fee.  (1)  If  you 
issue  a  Debenture  or  Participating 
Security  to  repay  or  redeem  existing 
Leverage,  you  must  pay  the  leverage  fee 
before  SBA  will  guarantee  or  purchase 
the  new  Leverage  security. 

(2)  If  you  issue  a  Debenture  or 
Participating  Security  that  is  not  used  to 
repay  or  redeem  existing  Leverage.  SBA 
will  deduct  the  leverage  fee  from  the 
proceeds  remitted  to  you,  unless  you 
prepaid  the  fee  under  §  107.1210. 

(c)  Refundability.  The  leverage  fee  is 
not  refundable  imder  any 
circumstances. 

(d)  Additional  charge  for  Leverage. — 
(1)  Debenhires.  You  must  pay  to  SBA  a 
Charge  of  1  percent  per  annum  on  the 
outstanding  amoimt  of  your  Debentures 
issued  on  or  after  October  1. 1996. 
payable  under  the  same  terms  and 
conditions  as  the  interest  on  the 
Debentures.  This  Charge  does  not  apply 
to  Debentiues  issued  pursuant  to  a 
Leverage  commitment  obtained  from 
SBA  on  or  before  September  30,  1996. 

(2)  Participating  Securities.  You  must 
pay  to  SBA  a  Charge  of  1  percent  per 
anniiin  on  the  outstanding  amount  of 
your  Participating  Securities  issued  on 
or  after  October  1. 1996.  payable  under 
the  same  terms  and  conditions  as  the 
Prioritized  Payments  on  the 
Participating  Securities.  This  Charge 
does  not  apply  to  Participating 
Securities  issued  pursuant  to  a  Leverage 
conunitment  obtained  from  SBA  on  or 
before  September  30, 1996. 
•        •        •        •        • 

21.  Section  107.1160  is  proposed  to  be 
amended  by  adding  introductory  text  to 
read  as  follows: 
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f  107.1160    Maximum  antount  of  Leverage 
for  a  Section  301  (d)  Licensee. 

This  section  applies  to  Leverage 
issued  by  a  Section  301(d)  Licensee  on 
or  before  September  30, 1996.  Effective 
October  1,  1996,  a  Section  301(d) 
Licensee  may  ^ply  to  issue  new 
Leverage,  or  refinance  existing  Leverage, 
only  on  the  same  terms  permitted  imder 
§107.1150. 

22.  Section  107.1200  is  proposed  to  be 
amended  by  revising  paragraphs  (c)  and 
(d)  to  read  as  follows: 

f  107.1200    SBA's  Leverage  commitmont  to 
e  Uconaaa    appllctlon  pfocedure,  aiwoMnt. 


minimum  amounts  will  be  published  in 
Notices  in  the  Federal  Register  from 
time  to  time. 


(c)  Limitations  on  the  amount  of  a 
Leverage  commitment.  The  amotmt  of  a 
Leverage  conunitment  must  be  a 
multiple  of  $5,000. 

(d)  Term  of  Leverage  commitment 
SBA's  Leverage  commitment  will 
automatically  lapse  on  the  expiration 
date  stated  in  the  conunitment  letter 
issued  to  you  by  SBA. 

23.  Section  107.1210  is  proposed  to  be 
revised  to  read  as  follows: 

1107.1210    Payment  of  leverage  fee  upon 
rooeipt  of  oomntltnienL 

(a)  Prepayment  of  leverage  fee.  As  a 
condition  of  SBA's  Leverage 
commitment,  and  before  you  draw  any 
Leverage,  you  must  prepay  the  leverage 
fee  established  under  §  107.1130(a).  The 
fee  is  equal  to  3  percent  oMie  fiace 
amount  of  the  Debentures  or 
Participating  Securities  reserved  under  ^ 
the  commitment. 

(b)  Automatic  cancellation  of 
commitment.  Unless  you  pay  the  full 
amount  of  the  leverage  fee  by  5  P.M. 
Eastern  Time  on  the  30th  calendar  day 
following  the  issuance  of  SBA's 
Leverage  commitment,  the  commitment 
will  be  automatically  canceled. 

24.  In  §  107.1230,  paragraphs  (a)  and 
(b)  are  proposed  to  be  revised  to  read  as 
follows: 

f  107.1230    Draw  downs  by  Licensee  under 
SBA's  Leverage  commitmenL 

(a)  licensee's  authorization  of  SBA  to 
purchase  or  guarantee  securities.  By 
submitting  a  request  for  a  draw  against 
SBA's  Leverage  commitment,  you 
authorize  SBA,  or  any  agent  or  trustee 
SBA  designates,  to  guarantee  your 
Debentvire  or  Participating  Security  and 
to  sell  it  with  SBA's  guarantee. 

(b)  Limitations  on  amount  of  draw. 
The  amount  of  a  draw  must  be  a 
multiple  of  $5,000.  SBA,  in  its 
discretion,  may  determine  a  minimum 
dollar  amount  for  draws  against  SBA's 
Leverage  commitments.  Any  such 


25.  Section  107.1240  is  proposed  to  be 
amended  by  revising  paragraphs  (aXl), 
(b),  (c)  and  (d)  to  read  as  follows: 

1107,1240    Funding  of  Ltcenaee'sdrmv 
request  tttroogli  sale  to  shon-tarm  investor. 

(a)  Licensee's  authorization  of  SBA  to 
arrange  sale  of  securities  to  short-term 
investor.  *  *  • 

(1)  The  sale  of  your  Debenture  or 
ParticiiMting  Security  to  a  short-term 
investor  at  a  rate  that  may  be  different 
&t>m  the  Trust  Certificate  Rate  which 
will  be  established  at  the  time  of  the 
pooling  of  your  security; 
•        •        *        *        • 

(b)  Sale  of  Debentures  to  a  short-term 
investor.  If  SBA  sells  your  Debenture  to 
a  short-term  investor: 

(1)  The  sale  price  will  be  the  &ce 
amount 

(2)  At  the  next  scheduled  date  for  the 
sale  of  Debentvue  Trust  Certificates, 
whether  or  not  the  sale  actually  occurs, 
you  must  pay  interest  to  the  short-term 
investor  for  me  short-term  period.  If  the 
actual  sale  of  Trust  Certificates  takes 
place  after  the  scheduled  date,  you  must 
pay  the  short-term  investor  interest  from 
the  scheduled  sale  date  to  the  actual 
sale  date.  This  additional  interest  is  due 
on  the  actual  sale  date. 

(3)  Failure  to  pay  the  interest 
constitutes  noncompliance  with  the 
terms  of  your  Leverage  (see  §  107.1810). 

(c)  Sa7e  of  Participating  Securities  to 
a  short-term  investor.  If  SBA  sells  your 
Participating  Security  to  a  short-term 
investor,  the  sale  price  will  be  the  face 
amount. 

(d)  Licensee's  right  to  repurchase  its 
Debentures  before  pooling.  You  may 
repurchase  your  Debentures  from  the 
short-term  investor  before  they  are 
pooled.  To  do  so,  you  must: 

(1)  Give  SBA  written  notice  at  least  10 
days  before  the  cut-off  date  for  the  pool 
in  which  your  Debenture  is  to  be 
included;  and 

(2)  Pay  the  face  amount  of  the 
Debenture,  plus  interest,  to  the  short- 
term  investor. 

26.  Subpart  I  of  Part  107  is  proposed 
to  be  amended  by  removing  the 
undesignated  center  heading  "Exchange 
of  Outstanding  Debentures  for 
Participating  or  Preferred  Securities — 
Section  301(d)  Licensees",  by 
redesignating  §  107.1350  as  §  107.1585, 
and  by  revising  redesignated  §  107.1585 
to  read  as  follows: 

{ 107.1585    Exdtange  of  DatMnturae  for 
Participating  Securities. 

You  may,  in  SBA's  discretion,  retire  a 
Debenture  through  the  issuaiu:e  of 


Participating  Securities.  To  do  so,  you 
must: 

(a)  Obtain  SBA's  approval  to  issue 
Participating  Securities; 

(b)  Pay  all  unpaid  accrued  interest  on 
the  Debenture,  plus  any  applicable 
prepayment  penalties,  fees,  and  other 
charges; 

(c)  Have  outstanding  Equity  Capitel 
Investments  (at  cost)  equal  to  the 
amount  of  the  Debenture  being 
refinanced;  and 

(d)  Classify  all  your  *»i«tiiig  Loans 
and  Investments  as  Earmarked  Assets. 

27.  In  §  107.1400,  the  heading  and 
introductory  text  are  proposed  to  bo 
revised  to  read  as  follows: 

1107.1400   mvMands  or  partnership 
utoUlMJtlons  on  4  percent  Prsfefrad 
Soeurltlos. 

If  you  issued  Preferred  Sectuities  to 
SBA  on  or  after  November  21, 1989,  you 
must  pay  SBA  a  dividend  or  partnership 
distribution  of  4  percent  pet  year,  bom 
the  date  you  issued  Preferred  Securities 
to  the  date  you  repay  them,  both 
inclusive.  The  dividend  or  partnership 
distribution  is: 

•  *        •        •        • 

28.  Section  107.1420  is  proposed  to  be 
revised  to  read  as  follows: 

1107.1420    Articles  raqulremante  lor  4 
percent  Preferred  SecurltiM. 

If  you  have  outstanding  4  percent 
Preferred  Securities,  your  Articles  must 
contain  all  the  provisions  in  §§  107.1400 
and  107.1410.    . 

1107.1430    [Amands4| 

29.  Section  107.1430  is  proposed  to  be 
revised  by  removing  the  last  sentence. 

30.  In  §  107.1500.  paragraphs  (b)(1) 
and  (b)(4),  the  last  sentence  of  paragraph 
(e),  and  paragraph  (f)(2)  are  proposed  to 
be  revised  to  read  as  follows: 

{107.1600    Qeoeraldsecrlptlenot 
ParUcipstlng  Securities. 

•  •  4  •  • 

(b)  Special  eligibility  requirements  for 
Participating  Securities.  •  •  •     , 
(1)  Minimum  capital  (see  §  107.210). 

(4)  Equity  investing,  as  set  forth  in 
this  paragraph  (b)(4).  If  you  issue 
Participating  Securities,  you  must  invest 
an  amount  equal  to  the  Original  Issue 
Price  of  such  seciuities  solely  in  Equity 
Capital  Investments,  as  defined  in 
§  107.50. 

•  •        •        •        • 

(e)  Mandatory  redemption  of 
Participating  Securities.  •     *     •  You 
must  pay  the  Redemption  Price  plus  any 
unpaid  Earned  Prioritized  Payments  and 
any  earned  Adjustments  and  earned 
Charges  (see  §  107.1520). 
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(f)  Priority  of  Participating  Securities 
in  liquidation  of  Licensee.  ♦  •     * 

(2)  Any  Earned  Prioritized  Payments 
and  any  earned  Adjustments  and  earned 
Charges  (see  $107.1520);  and 
•        •        •        •        • 

31.  In  §  107.1505,  the  last  sentence  of 
paragraph  (a)  and  paragraph  (b)  are 
proposed  to  t>e  revised  to  read  as 
follows: 


f  107.1506    LlquMity  requirements  for 
Mceneeee  leeulng  Participettng  Securitiee. 

(a)  Definition  of  Liquidity  Impairment. 
*  *  *  You  are  responsible  for  calculating 
whether  you  have  a  condition  of 
Liquidity  Impairment: 

(1)  As  of  the  close  of  your  fiscal  year, 

(2)  At  the  time  you  apply  for 
Leverage,  unless  SBA  permits 
otherwise;  and 

Calculation  of  Uquidity  Ratkd 


(3)  At  such  time  as  you  contemplate 
making  any  Distribution. 

(b)  Computation  of  Liquidity  Ratio. 
Your  Liquidity  Ratio  equals  your  Total 
Current  Funds  Available  (A)  divided  by 
your  Total  Current  Funds  Required  (B), 
as  determined  in  the  following  table: 


Fmandai  account 


Amount  re- 
ported on  SBA 
Fonn468 


Weight 


Weigtited  amount 


(1)  Cash  and  invesled  idto  funds 

(2)  CooMTiitments  from  investors -.,-. 

(3)  Current  maturities . ~— ~.- — —.. 

(4)  Other  current  assets — . 

(5)  Pubkciy  Traded  and  HertmfWB  Securities 

(6)  Antictpated  operating  revenue  lor  next  12  months  (^ 

(7)  Total  Current  Funds  Available _..... 

(8)  Current  liabililies 

(9)  Commitments  to  Small  Businesses — .. 

(10)  AnUdpaled  oparaling  awpeiwe  tor  next  12  months „.^ 

(11)  Antidpaled  jnlaiait  experise  tor  next  12  monttn 

(12)  Coraingant  Mbfliaa  (guarantees) 

(13)  Total  Currant  Funds  Required 

*  As  determined  by  Ucertsee's  managemerM  under  its  txjsiness  plan. 


xlOO 

xl.OO 

xO.50 

xl.OO 

xl.00 

xl.OO 


V) 
(') 


xl.OO 
xO.75 
xl.00 
xl.OO 
X0.2S 


B 


32.  In  §  107.1510.  the  introductory 
text,  the  last  sentence  of  paragraph  (c) 
and  paragraph  (dXl)(ii)  are  proposed  to 
be  revised  to  read  as  follows: 

f  107.1910    How  a  Uoenaae  cemputaa 
Eanaavlied  ProM  (Loaa). 

Computing  your  Earmarked  Profit 
(Loss)  is  the  first  step  in  determining 
your  obligations  to  pay  Prioritized 
Payments,  Adjustmentij  and  Charges 
under  §  107.1520  and  Profit 
Participation  under  $  107.1530. 
•        •        •         •         • 

(c)  How  to  compute  your  Earmarked 
Asset  Ratio.  •  •   •  Otherwise,  compute 
your  Earmarked  Asset  Ratio  using  the 
following  formula: 

MR  =*  (EAKU)  X 100 
where: 
EAR=Earmarkad  Asset  Ratio 
EA=Average  Earmarked  Assets  (at 
cost)  for  the  fiscal  year  or  interim 
period 
LI=Average  Loans  and  Investments  (at 
cost)  for  the  fiscal  year  or  interim 
period 

(d)  How  to  compute  your  Earmarked 
Profit  (Loss)  if  Earmarked  Asset  Ratio  is 
100  percent.  •  *  • 

(1)'     •     • 

(ii)  For  the  purpose  of  determining 
Net  Income  (Loss),  leverage  fees  paid  to 
SBA  and  partnership  syndication  costs 
that  you  incur  must  be  capitalized  and 


amortized  on  a  straight-line  basis  over 
not  less  than  five  years. 

33.  Section  107.1520  is  proposed  to  be 
revised  to  read  as  follows: 


1107.1520    Howal 

allocalsa  Prlorlliiad  Pafmants  to  SBA. 

This  section  tells  you  how  to  compute 
Prioritized  Payments.  Adjustments  and 
Charges  on  Participating  Seciuities  and 
determine  the  amounts  you  must  pay. 
To  distribute  these  amounts,  see 
§107.1540. 

(a)  How  to  compute  Prioritized 
Payments  and  Ad)uetment»—{1) 
Prioritized  Payments.  For  a  full  fiscal 
year,  the  Prioritized  Payment  on  an 
outstanding  Participating  Security 
equals  the  Redemption  Price  times  the 
related  Trust  Certificate  Rate.  For  an 
interim  period,  you  must  prorate  the 
anniml  Prioritized  Payment.  If  your 
Participating  Seciuity  was  sold  to  a 
short-term  investor  in  accordance  with 
§  107.1240,  the  Prioritized  Payment  for 
the  short-term  period  equals  the 
Redemption  Price  times  the  short-term 
rate. 

(2)  Adjustments.  Compute 
Adjustments  using  paragraph  (f)  of  this 
section. 

(3)  Charges.  C^ompute  Charges  in 
accordance  with  §  107.1130(d)(2). 

(b)  Licensee's  obligation  to  pay 
Prioritized  Payments,  Adjustments  and 
Charges.  You  are  obligated  to  pay 


Prioritized  Payments.  Adjustments  and 
Charges  only  if  you  have  profit  as 
determined  in  paragraph  (d)  of  this 
section. 

(1)  Prioritized  Payments  that  you 
must  pay  (or  have  already  paid)  because 
you  have  sufficient  profit  are  "Earned 
Prioritized  Payments". 
.    (2)  Prioritized  Payments  that  have  not 
become  payable  because  you  lack 
sufficient  profit  are  "Accumulated 
Prioritized  Payments".  Treat  all 
Prioritized  Payments  as  "Accumulated" 
until  they  become  "Earned"  under  this 
section. 

(3)  Adjustments  (computed  under 
paragraph  (f)  of  this  section)  and 
Charges  (computed  under 
§  107.1130(d)(2))  are  "earned"  according 
to  the  same  criteria  applied  to 
Prioritized  Payments. 

(c)  How  to  keep  track  of  Prioritized 
Payments.  You  must  establish  three 
accounts  to  record  your  Accumulated, 
and  Earned  Prioritized  Payments: 

(1)  Accumulation  Account.  The 
Accxunulation  Account  is  a 
memorandum  account.  Its  balance 
represents  your  Accumulated 
Prioritized  Payments,  unearned 
Adjustments  and  unearned  Charges. 

(2)  Distribution  Account.  The 
Distribution  Account  is  a  liability 
account.  Its  balance  represents  your 
unpaid  Earned  Prioritized  Payments, 
earned  Adjustments  and  earned 
Charges. 
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(3)  Earned  Payments  Account.  The 
Earned  Payments  Account  is  a 
memorandum  account.  Each  time  you 
add  to  the  Distribution  Account  balance, 
add  the  same  amoimt  to  the  Earned 
Payments  Account.  Its  balance 
represents  your  total  (paid  and  unpaid) 
Euned  Prioritized  Payments,  earned 
Adjustments  and  earned  Charges. 

(d)  How  to  determine  your  profit  for 
Prioritized  Payment  purposes.  As  of  the 
end  of  each  fiscal  year  and  any  interim 
period  for  which  you  want  to  make  a 
Distribution: 

(1)  Bring  the  Acciunulation  Account 
up  to  date  by  adding  to  it  all  Prioritized 
Payments  and  Charges  through  the  end 
of  the  appropriate  fiscal  period. 

(2)  Determine  whether  you  have  profit 
for  the  purposes  of  this  section  by  doing 
the  following  computation: 

(i)  Cumulative  Earmarked  Profit  (Loss) 
under  §  107.1510(f);  minus 

(ii)  The  Earned  Payments  Account 
balance;  minus 

(iii)  All  Distributions  previously  made 
under  §§  107.1550, 107.1560  and 
107.1570(a);  minus 

(iv)  Any  Profit  Participation 
previously  allocated  to  SBA  under 
§  107.1530,  but  not  yet  distributed. 

(3)  The  amount  computed  in 
paragraph  (d)(2)  of  this  section,  if 
greater  than  zero,  is  your  profit.  If  the 
amount  is  zero  or  less,  you  have  no 
profit. 

(4)  If  you  have  a  profit,  continue  with 
paragraph  (e)  of  this  section.  Otherwise, 
continue  with  paragraph  (f)  of  this 
section, 

(e)  Allocating  Prioritized  Payments  to 
the  Distribution  Account.  (1)  If  you  have 
a  profit  under  paragraph  (d)  of  this 
section,  determine  the  lesser  of: 

(i)  Your  profit;  or 

(ii)  The  balance  in  your  Accumulation 
Account. 

(2)  Subtract  the  result  in  paragraph 
(e)(1)  of  this  section  bom  the 
Accumulation  Account  and  add  it  to  the 
Distribution  Account  and  the  Earned 
Payments  Account. 

(f)  How  to  compute  Adjustments.  Yoo 
must  compute  Adjustments  as  of  the 
end  of  each  fiscal  year  if  you  have  a 
balance  greater  than  zero  in  either  your 
Acciunulation  Account  or  your 
Distribution  Account,  after  giving  effect 
to  any  Distribution  that  will  be  made  no 
later  than  the  second  Payment  Date 
following  the  fiscal  year  end. 

(1)  Determine  the  combined  average 
Accumulation  Accoimt  and  Distribution 
Account  balances  for  the  fiscal  year, 
assuming  that  Prioritized  Payments 
accumulate  on  a  daily  basis  without 
compounding. 

(2)  Multiply  the  average  balance 
computed  in  paragraph  (f)(1)  of  this 


section  by  the  average  of  the  Trust 
Certificate  Rates  for  all  the  Participating 
Securities  poolings  during  the  fiscal 
year. 

(3)  Add  the  amounts  computed  in  this 
paragraph  (f)  to  your  Acciunulation 
Account 

(g)  Licensee's  obligation  to  pay 
Prioritized  Payments  after  redeeming 
Participating  Securities.  This  paragraph 
(g)  applies  if  you  have  redeemed  tdl 
your  Participating  Seciuities,  but  you 
still  hold  Earmarked  Assets  and  still 
have  a  balance  m  your  Accumulation 
Account      .    1 .. 

(1)  You  must  continue  to  perform  all 
the  procedures  in  this  §  107.1520  as  of 
the  end  of  each  fiscal  quarter  and  prior 
to  ni;^lcjng  any  Distribution.  You  must 
distribute  any  Earned  Prioritized 
Payments,  earned  Adjustments  and 
earned  Charges  in  accordance  with 
§107.1540. 

(2)  After  you  dispose  of  all  your 
Earmarked  Assets  and  make  any 
required  Distributions  in  accordance 
with  §  107.1540,  your  obligation  to  pay 
any  remaining  Accumulated  Prioritized 
Payments,  unearned  Adjustments  and 
unearned  Charges  will  be  extinguished. 

34.  Section  107.1530  is  proposed  to  be 
amended  by  removing  paragraphs  (e)(3) 
and  (e)(4)  and  revising  paragraphs  (c), 
(e)(2)  and  (h)  to  read  as  follows: 

f  107.1530    How  a  Licansaa  computaa 
SBA's  Profit  Participation. 

•        •        •        •       '• 

(c)  How  to  compute  the  Base.  As  of 
the  end  of  each  fiscal  year  and  any  year- 
to-date  interim  period  for  which  you 
want  to  make  a  Distribution,  compute 
your  Base  using  the  following  formula: 
B  =  EP-PPA-UL 
where: 
B=Base 
EP=Earmarked  Profit  (Loss)  for  the 

period  fiom  §  107.1510 
PPA=Prioritized  Payments  for  the 
period  from  §  107.1520(a)(1). 
Adjustments  (if  applicable)  from 
§  107.1520(f),  and  Charges  (if 
applicable)  &t)m  §  107.1130(d)(2) 
UL="Unused  Loss"  from  prior 
periods  as  determined  in  this 
paragraph  (c). 

(1)  If  the  Base  computed  as  of  the  end 
of  your  previous  fiscal  year  (your 
"Previous  Base")  was  less  than  zero, 
your  Unused  Loss  equals  your  Previous 
Base. 

(2)  If  your  Previous  Base  was  zero  or 
greater,  your  Unused  Loss  equals  zero, 
with  the  following  exception:  If  you 
made  an  interim  Distribution  of  Profit 
Participation  during  your  previous  fiscal 
year,  and  your  Previous  Base  was  lower 
than  the  interim  Base  on  which  your 


Distribution  was  computed,  then  your 
Unused  Loss  equals  the  difference 
between  the  interim  Base  and  the 
Previous  Base.  For  example,  assume  you 
are  computing  your  Base  as  of  December 
31, 1997,  your  fiscal  year  end.  Your 
Previous  Base,  computed  as  of 
December  31, 1996,  was  $3,000,000. 
During  1996,  you  made  an  interim 
Distribution  which  was  computed  on  a 
Base  of  $3,500,000  as  of  June  30, 1996. 
The  $500,000  difference  between  the 
1996  interim  and  year-end  Bases  would 
be  carried  forward  as  Unused  Loss  in 
the  computation  of  your  Base  as  of 
December  31, 1997. 

(3)  If  you  had  no  Participating 
Securities  outstanding  as  of  the  end  of 
your  last  fiscal  year,  you  may  request 
SBA's  approval  to  treat  your 
Undistributed  Net  Realized  Loss,  as 
reported  on  SBA  Form  468  for  that  year, 
as  Unused  Loss.  If  you  did  not  file  SBA^. 
Form  468  because  you  were  not  yet 
licensed  as  of  the  end  of  your  last  fiscal 
year,  you  may  request  SBA's  approval  to 
treat  pre-licensing  losses  as  Unused 
Loss. 
•        •        •        •        • 

(e)  Ctmtpute  the  "PLC  ratio".  •  •  • 

(2)  Exception.  You  may-reduce  the 
ratio  computed  under  paragraph  (e)(1) 
of  this  section  if  you  have  increased 
your  Leverageable  Capital  above  its 
highest  previous  level.  The  increase 
must  have  taken  place  at  least  120  dajrs 
before  the  date  as  of  which  your  Base  is 
computed.  In  addition,  the  increase 
must  have  been  expressly  provided  for 
in  a  plan  of  operations  sulnnitted  to  and 
approved  by  SBA  in  writing,  or  must  be 
the  result  of  the  takedown  of 
commitments  or  the  convereion  of  nott^' 
cash  assets  that  were  included  in  your 
Private  Capital.  If  these  conditions  are 
satisfied,  compute  your  reduced  PLC 
ratio  as  follows: 

(i)  Divide  the  highest  dollar  amount  of 
Participating  Securities  you  have  ever 
had  outstanding  by  your  increased 
Leverageable  Capital. 

(ii)  If  the  result  in  paragraph  (e)(2Ki) 
is  lower  than  your  PLC  ratio  currentiy 
in  effect  such  result  will  become  your 
new  PLC  ratio. 

(h)  Computing  SBA 's  Profit 
Participation.  If  the  Base  from  paragraph 
(c)  of  this  section  is  greater  than  zero, 
you  must  compute  SBA's  Profit 
Participation  as  follows: 

(1)  Multiply  the  Base  from  paragraph 
(c)  by  the  Profit  Participation  Rate  from 
paragraph  (g). 

(2)  If  your  last  Profit  Participation 
computation  was  for  an  interim  period 
during  the  same  fiscal  year  and  used  a 
higher  Profit  Participation  Rate  than  the 
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Rate  you  just  used  in  paragraph  (h)(1)  of 
this  section,  you  must  adjust  the  amount 
computed  in  paragraph  (h)(1)  as  follows: 

(i)  Determine  the  difference  between 
the  Profit  Participation  Rate  you  just 
used  in  paragraph  (h)(1)  and  the  Rate 
used  in  your  previous  computation; 

(ii)  Multiply  the  difference  by  the 
Base  from  your  last  Profit  Participation 
computation;  and 

(iii)  Add  the  result  to  the  amount  you 
computed  in  paragraph  (h)(1). 

(3)  Reduce  the  Profit  Participation 
computed  in  paragraphs  (li  ;(1)  and 
(h)(2)  by  any  amounts  of  Profit 
Participation  that  you  distributed  or 
reserved  for  distribution  to  SBA,  or  its 
designated  agent  or  Trustee,  for  any 
previous  interim  period(8)  during  the 
fiscal  year.  The  result  is  SBA's  Profit 
Participation  (iinless  it  is  less  than  zero, 
in  which  case  SBA's  Profit  Participation 
is  zero). 
•        •        •        •        • 

35.  Section  107.1540  is  proposed  to  be 

amended  by  adding  a  sentence  at  the 
end  of  the  introductory  text  to  read  as 
follows: 

$  107.1540    Dtstributkins  by  Uc«n«— 
Priortttied  Peyment  and  Adfuitiiwoli 

•  •   *  You  must  notify  SBA  of  any 
planned  distribution  under  this  section 
10  business  days  before  the  distribution 
date,  unless  SBA  permits  otherwise. 

36.  Section  107.1550  is  proposed  to  be 
amended  by  adding  a  sentence  at  the 
end  of  the  introductory  text  and  by 
revising  paragraphs  (a)(1)  and  (b)  to  read 
as  follows: 


ft«7.1660    OMribudONStoy  I 
pennRwa   ■wuiwiiuuiwin   lopawaw 


•  *  •  You  must  notify  SBA  of  any 
planned  distribution  luider  this  section 
10  business  days  before  the  distribution 
date,  unless  SBA  permits  otherwise. 

(a)  Conditions  for  making  a  tax 
Distribution.  *  *  ' 

(1)  You  have  paid  all  your  Prioritized 
Payments,  Adjustments,  and  Charges,  so 
that  the  balance  in  both  your 
Distribufion  Account  and  your 
Accumulation  Account  is  zero  (see 
§107.1520). 

(b)  How  to  compute  the  Maximum 
Tax  Liability.  (1)  Compute  your 
Maximum  Tax  Liability  for  a  full  fiscal 
year  only.  Use  the  following  formula: 

M=(TOI  X  HRO)  +  (TCG  x  HRC) 
where: 

M=Maximum  Tax  Liability 

TOI=Net  ordinary  income  allocated  to 
yoiu  partners  or  other  owners  for 
Federal  income  tax  purposes  for  the 


fiscal.year  immediately  preceding 
the  Distribution,  excluding 
Prioritized  Payments  allocated  to 
SBA 

HRO=The  highest  combined  marginal 
Federal  and  State  income  tax  rate 
for  corporations  or  individuals  on 
ordinary  income,  determined  in 
accordauice  with  paragraphs  (bK2) 
through  (b)(4)  of  this  section 

TCG=Net  capital  gains  allocated  to 
your  {MTtners  or  other  owners  for 
Federal  income  tax  purposes  for  the 
fiscal  year  immediately  preceding 
the  Distribution,  excluding 
Prioritized  Payments  allocated  to 
SBA 

HRC=The  highest  combined  marginal 
Federal  and  State  income  tax  rate 
for  corporations  or  individuals  on 
capital  gains,  determined  in 
accordance  with  paragraphs  (b)(2) 
through  (b)(4)  of  this  section. 

(2)  You  may  compute  the  highest 
combined  marginal  Federal  and  State 
income  tax  rate  on  ordinary  income  and 
capital  gains  using  either  individual  or 
corporate  rates.  However,  you  must 
apply  the  same  type  of  rate,  either 
individual  or  corporate,  to  both  ordinary 
income  and  capital  gains. 

(3)  In  determining  the  combined 
Federal  and  State  income  tax  rate,  you 
must  assume  that  State  income  taxes  are 
deductible  from  Federal  income  taxes. 
For  example,  if  the  Federal  tax  rate  was 
35  percent  and  the  State  tax  rate  was  5 
percent,  the  combined  tax  rate  would  be 
[35%  X  (1  -  .05)1+5%  =  38.25%. 

(4)  For  purposes  of  this  paragraph  (b). 
the  "State  income  tax"  is  that  of  the 
State  where  your  principal  place  of 
business  is  located,  and  does  not 
include  any  local  iiKxune  taxes. 

•        •        •        •        • 

37.  In  §  107.1560,  in  the  first  column 
of  the  table  in  paragraph  (e),  the  colunm 
heading  is  proposed  to  be  revised  to 
read  "If  your  ratio  of  Leverage  to 
Leverageable  Capital  as  of  the  fiscal 
period  end  is:",  a  sentence  is  proposed 
to  be  added  at  the  end  of  the 
introductory  text,  and  paragraphs  (a)(1), 
(a)(4)  and  (b)  are  proposed  to  be  revised 
to  read  as  follows: 

S  107.1560    D<«Wbutfc>o»toy  Uceneee 
required  OMrlbutkMis  to  prtvale  Investor* 
and  SBA. 

*  *  *  You  must  notify  SBA  of  any 
planned  distribution  under  this  section 
10  business  days  before  the  distribution 
date,  unless  SBA  permits  otherwise. 

(a)  Conditions  for  making 
distributions.  *  •  • 

(1)  You  must  have  paid  all  Prioritized 
Payments,  Adjustments  and  Charges,  so 
that  the  balance  in  both  your 
Distribution  Account  and  yoiu* 


Accumulation  Account  is  zero  (see 
§§  107.1520  and  107.1540). 

•         •         •         *        • 

(4)  The  amount  you  distribute  under 
this  section  must  not  exceed  your 
remaining  Retained  Earnings  Available 
for  Distribution. 

(b)  Tofa7  amount  you  must  distribute. 
Unless  SBA  permits  otherwise,  the  total 
amount  you  must  distribute  equals  the 
result  (if  greater  than  zero)  of  the 
following  computation: 

(1)  Your  Retained  Earnings  Available 
for  Distribution  as  of  the  end  of  your 
fiscal  year,  after  giving  effect  to  any 
Distribution  under  §§  107.1540  and 
107.1550;  minus 

(2)  All  previous  Distributions  imder 
this  §  107.1560  and  §  107.1570(a)  that 
were  applied  as  redemptions  or 
repayments  of  Leverage;  plus 

(3)  All  previous  Distributions  under 
$  107.1570(b)  that  reduced  your 
Retained  Earnings  Available  for 
Distribution. 


38.  Section  107.1570  is  proposed  to  be 
amended  by  adding  a  sentence  at  the 
end  of  the  introductory  text  and  by 
revising  the  heading  and  paragraphs 
(bMl)(i)  and  (b)(lMii)  to  read  as  follows: 


f  107.1570    Distributions  l»y  I 

optional  Diatributions  to  prtvala  kwaatofs 


•  *  •  You  must  notify  SBA  of  any 
planned  distribution  imder  this  section 
10  business  days  before  the  distribution 
date,  unless  SBA  permits  otherwise. 


(b)  Other  optional 
Distributions.  *  *  • 

(1 )  Conditions  for  making  a 
Distribution.  •  •  * 

(i)  You  have  distributed  all  Earned 
Prioritized  Payments,  ewned 
Adjustments,  and  earned  Charges,  so 
that  the  balance  in  your  Distribution 
Account  is  zero  (see  §  107.1520). 

(ii)  You  have  distributed  all  Profit 
Participation  computed  under 
§  107.1530  which  you  are  required  to 
distribute  under  §  107.1560  or  permitted 
to  distribute  under  §  107.1570(a),  as 
appropriate,  and  you  have  made  all 
required  Distributions  under  §  107.1560. 

39.  Section  107.1575  is  proposed  to  be 
added  to  subpart  I  to  read  as  follows: 

§107.1575    Distrttnition*  on  otiier  ttian 
Payment  Dalea. 

(a)  Permitted  distributions  on  other 
than  payment  dates.  Notwithstanding 
any  provisions  to  the  contrary  in 
§§  107.1540  through  107.1570,  you  may 
make  Distributions  on  dates  other  than 
Payment  Dates  as  follows: 
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(1)  Required  annual  Distributions 
under  §§  107.1540(a)(1),  and  any 
Distributions  under  §§  107.1550  and 
107.1560,jnust  be  made  no  later  than 
the  second  Payment  Date  following  the 
end  of  your  fiscal  year; 

(2)  Required  Distributions  under 
§  107.1540(b)  must  be  made  no  later 
than  the  first  Payment  Date  following 
the  end  of  the  applicable  fiscal  ouarter; 

(3)  Optional  Distributions  under 

§  107.1540(a)(2)  and  §  107.1570  may  be 
made  on  any  date. 

(b)  ConditJons/orjnaJctng 
distribution.  All  Distributions  under  this 
§  107.1575  are  subject  to  the. following 
conditions: 

(1)  You  must  obtain  SBA's  written 
approval  before  the  distribution  date; 

(2)  You  must  use  the  distribution  date 
as  the  ending  date  of  the  period  for 
which  you  compute  your  Earmari^ed 
Profits,  Prioritized  Payments, 
Adjiistments,  Charges,  Profit 
Participation,  Retained  Earnings 
Available  for  Distributions,  liquidity 
ratio.  Capital  Impairment,  and  any  other 
applicable  computations  required  under 
SS  107.1500  through  107.1570; 

(3)  If  your  Distribution  includes  an 
amount  which  SBA  will  apply  as  a 
redemption  of  Participating  Securities, 
the  effective  date  of  such  redemption, 
for  all  purposes  including  futiue 
computations  of  Prioritised  Payments, 
will  be  the  next  Payment  Date  foUowiag 
the  distribution  date. 

40.  In  §  107.1580,  the  introductory 
te^rt  of  paragraph  (a)  is  proposed  to  be 
revised  to  read  as  follows: 

§107.1580    Special  rules  for  In-IOnd 
OMrtbuflons  by  Licensees. 

{a)  In-Kind  distributions.  A 
Distribution  under  §§  107.1540, 
107.1560  or  107.1570  may  conMSt  of 
securities  (an  "In-Kind  DistributioB"). 
Such  a  Distributioa  must  satisfy  the 
conditions  In  this  paragraph  (a). 
•        •        •        •        • 

41.  Section  107.1590  is  proposed  to  be 
amended  by  removing  paragraph  (c). 
redesignating  paragraph  (d)  as 
paragraph  (c),  and  revising  paragraph 
(a)(1)  to  read  as  follows: 

§  107.1500   Special  rules  for  companies 
licensed  on  or  before  March  91,  IMS. 

***** 

(a)  Election  to  exclude  pre-existing 
portfolio.  *  •  • 

(1)  The  proceeds  of  your  firet  issuance 
of  Participating  Securities  are  not  used 
to  refinance  outstanding  Debentures  (see 
§  107.1585(a)).  SBA  wtil  consider 
payment  or  prepayment  of  any 
outstanding  Debentiire  to  be  a 
refinancing  unless  you  demonstrate  to 
SBA's  satisfaction  that  you  can  pay  the 


Debenture  principal  without  relying  on 
the  proceeds  of  the  Participating 
Securities. 

*  •        *        •        * 

42.  In  §  107.1600,  the  first  sentence  of 
paragraph  (a)  and  paragraph  (b)  are 
proposed  to  be  revised  to  read  as  , 
follows: 

§107.1600    SBAauttKKttytoisaueand 
guarantee  Trust  Certificates. 

(a)  Authorization.  Sections  319  (a) 
and  (b)  of  the  Act  authorize  SBA  or  its 
CRA  to  issue  TCs,  and  SBA  to  guarantee 
the  timely  payment  of  the  principal  and 
interest  thereon.  *  *  • 

(b)  Periodic  exercise  of  authority.  SBA 
will  issue  guarantees  of  Debentures  and 
Participating  Securities  under  section 
303  and  of  TCs  under  section  319  of  the 
Act  at  three  month  intervals,  or  at 
shorter  intervals,  taking  into  account  the 
amount  and  number  of  such  guarantees 
or  TCs. 

•  •        *        •        * 

43.  Section  107.1720  is  proposed  to  be 
added  to  subpart  I  to  read  as  follows: 

§107.1720   CfwracterUtica  of  SBA's 


If  SBA  agrees  to  guarantee  a 
Licensee's  Debentures  or  Participating 
Securities,  such  guarantee  will  be 
unconditional,  irrespective  of  the 
validity,  regularity  or  enforceability  of 
the  Debentures  or  Participating 
Securities  or  any  other  circiunstances 
which  mig^t  constitute  a  legal  or 
equitable  discharge  or  defense  of  a 
guarantor.  Pursuant  to  its  guarantee, 
SBA  will  make  timely  payments  of 
principal  and  interest  on  the  Detientures 
or  the  Redemption  Price  of  and 
Prioritized  Payments  on  the 
Participating  Securities. 

44.  in  §  107.1820,  paragraph  (e)(9)  is 
proposed  to  be  revised  to  read  as 
follows: 

§107.1620    CondWons  affeeOng  Isauers  of 
f^efeiied  Securtlles  andter  ParUciptIng 
SecurWea. 

*        *        *       «        • 

(e)  Restricted  Operations 
Conditions.  •  •  • 

(9)  Failure  to  meet  investment 
requirements.  Yaa  fail  to  make  the 
amount  of  Equity  Capital  Investments 
required  for  Participating  Securities 
(§  107.1500(b)(4)),  if  applicable  to  you; 
or  you  fail  to  maintain  as  of  the  end  of 
each  fiscal  year  the  investment  ratios  or 
amounts  required  for  Leverage  in  excess 
of  300  percent  of  Leverageable  Capital 
(§  107.1160  (c))  or  Preferred  Securities 
in  excess  of  100  percent  of  Leverageable 
Capital  (§  107.1160(d)),  if  applicable  to 
you.  In  determining  whether  you  have 
met  the  maintenance  requirements  in 


§  107.1160(c)  or  (d).  SBA  will  disregard 
any  prepayment,  sale,  or  disposition  of 
Venture  Capital  Financings,  any 
increase  in  Leverageable  Capit^,  and 
any  receipt  of  additional  Leverage, 
within  1 20  days  prior  to  the  end  of  your 
fiscal  year. 
***** 

45.  In  §  107.1830,  paragraph  (a)  is 
revised  to  read  as  follows: 

§107.1630    Ueansee'sCipllat 
Impaiiiiieiil    defliillioii  and  general 
raQuiretnents. 

(a)  Applicability  of  this  section.  This 
§  107.1830  applies  to  Leverage  issued  on 
or  after  April  25, 1994.  For  Leverage 
issued  before  April  25,  1994,  you  must 
compfy  with  paragraphs  (e)  and  (f)  of 
this  section  and  the  Capital  Impairmeait 
regulations  in  this  part  in  effect  when 
you  issued  your  Leverage.  For  all 
Leverage  issued,  you  must  also  comply 
with  any  contractual  provisions  to 
which  you  have  agreed. 
***** 

Dated:  September  25, 1997. 
Aids  Alvarex, 
Administrator. 

[PR  Doc.  97-26720  Filed  10-10-47: 6:45  am] 
aiuJNO  cQOc  aoss-ot-p 


DEPARTMEffT  OF  TRANSPOnXATION 

Federal  Aviation  Administration 

14CFRPart38 

[Docket  No.  «7-NM-77-A0] 

RIN  2120-AA64 

Airwofthineas  DIractivea;  AMms  Modal 
A310  Series  Airptanss 

AQENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NraM). 

summary:  This  dociuaent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Aiibes 
Model  A310  series  airplanes,  that 
currently  requires  measurement  of  the 
force  required  to  move  the  interior 
control  handle  of  the  emergency  exit 
doors,  and  various  follow-on  corrective 
actions,  if  necessary.  This  action  would 
add  repetitive  functional  tests  to 
measure  the  force  necessary  to  move  the 
interior  control  handle  of  the  emergency 
exit  doors:  and  adjusting  an  emergency 
exit  door  or  replacing  the  bearing  of  the 
door  lifting  mechanism,  if  necessary. 
This  proposal  is  prompted  by  reports  of 
seizure  of  a  bearing  and  increased  door 
handle  forces  that  were  outside  the 
limits  of  the  required  hand  forces  due  to 
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seizure  of  two  teflon  line  bearings  on 
the  lifting  shaft.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  impeding  passenger  evacuation 
during  an  emergency  due  to  diffi<fulty  in 
lifting  the  interior  control  handle  that  is 
used  to  open  the  emergency  exit  door. 
DATES:  Ck>nunents  must  be  received  by 
November  10, 1997. 
addresses:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
77-AD.  1601  Lind  Avenue.  SW.. 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained,  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  MFORMATION  OOKTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM— 113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2589;  fax  (425)  227-1149. 

SUPPt^MENTARY  mroRMATKM: 
CommentB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propomd  rule  by  submitting  such 
written  data,  viewrs,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  avail2ible,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-77-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-77-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Diecuasion 

On  April  5, 1995.  the  FAA  issued  AD 
95-08-07,  amendment  39-9196  (60  PR 
19155.  April  17, 1995).  applicable  to  all 
Airbus  Model  A310  series  airplanes,  to 
require  measurement  of  the  force 
required  to  move  the  interior  control 
handle  of  the  emergency  exit  doors,  and 
various  follow-on  corrective  actions,  if 
nec^uary.  That  action  was  pron^ted  by 
a  report  that,  during  routine 
maintenance,  excessive  force  was 
required  to  lift  the  interior  control 
handle  of  the  emergency  exit  door.  The 
requirements  of  that  AD  are  intended  to 
prevent  impeding  passenger  evacuation 
diuing  an  emergency  due  to  difficulty  in 
lifting  the  interior  control  handle  that  is 
used  to  open  the  emergency  exit  door. 

ActiiHM  Since  laroance  of  Prwiou*  Rule 

Since  issuance  of  AD  95-08-07.  the 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  advises  that, 
during  the  inspection  required  by  that 
AD,  the  seizure  of  one  bcNsring  was 
found  on  an  affected  airplane.  The 
DGAC  also  advises  that,  following 
accomplishment  of  the  inspection 
required  by  that  AD,  increased  door 
handle  forces  that  were  outside  the 
limits  of  the  required  hand  forces  were 
required  to  lift  the  interior  control 
handle  of  the  emergency  exit  doors.  The 
cause  of  the  excessive  force  was 
attributed  to  the  seizure  of  two  teflon 
line  bearings  on  the  lifting  shaft.  This 
condition,  if  not  corrected,  could 
impede  passenger  evac\iation  during  an 
emergency  due  to  difficulty  in  lifting  the 
interior  control  handle  that  is  used  to 
open  the  emergency  exit  door. 

Explanation  of  ReWrant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A31O-52-2060,  dated  July  22, 1996, 
which  describes  procedures  for 
performing  repetitive  functional  tests  to 
measure  the  force  necessary  to  move  the 
interior  control  handle  of  the  emergency 
exit  doors;  and  adjusting  an  exit  door  or 
replacing  the  bearings  of  the  door  lifting 
mechanism,  if  necessary.  The  DGAC 


classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  96-239-205(8), 
dated  October  23,  1996,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  availaUe 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requiremmts  of 
Proposed  Rnle 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  95-08-07  to  continue  to 
require  measurement  of  the  force 
required  to  move  the  interior  control 
handle  of  the  emergency  exit  doors,  and 
various  follow-on  corrective  actions,  if 
necessary.  The  proposed  AD  also  would 
require  repetitive  fonctional  tests  to 
measure  the  force  necessary  to  move  the 
interior  control  handle  of  the  emergency 
exit  doors;  and  adjiuting  an  exit  door  or 
replacing  the  bearings  of  the  door  lifting 
mechaninn,  if  necessary.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously;  except  that  any 
discrepancy  of  the  mechatusm  inside 
the  emergency  exit  door  would  be 
required  to  be  repaired  in  accordance 
with  a  method  approved  by  the  FAA. 

Dilbrences  Between  the  Proposal  and 
the  Relevant  French  AD 

This  proposed  rule  would  difiier  from 
the  parallel  French  airworthiness 
directive  96-239-205(0),  in  that  it 
would  exclude  from  the  applicability 
those  airplanes  that  have  been  modified 
in  accordance  with  Supplemental  Type 
Certificate  (STC)  STOOOlNY.  This  STC, 
which  was  issued  by  the  FAA. 
converted  airplanes  from  a  passenger  to 
a  cargo-carrying  configuration.  Thus,  the 
emergency  exit  doors  of  these  airplanes 
are  no  longer  available  for  use. 
Therefore,  the  FAA  has  determined  that 
Airbus  Model  A310  series  airplanes  that 
have  been  modified  in  accordance  with 
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the  identified  STC  are  not  subject  to  the 
addressed  imsafe  condition. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

There  are  approximately  6  Airbus 
Model  A310  series  airplanes  of  U.S. 
registry  that  would  be  affected  by  this 
proposed  AD. 

Toe  actions  that  are  currentiy 
required  by  AD  95-08-O7  take 
approximately- 1  woric  hour  per  airplane 
to  accomplish,  at  an  average  labor  rata 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $360.  or  $60  per 
airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figiues.  the  cost  impact  of  the  proposed 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $360,  or  $60 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  Of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979h  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regiUatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safiety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39}  as  follows: 

PART  39-AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


f  39.13    (An 

2.  Section  39.13  is  amended  by 
r^oving  amendment  39-9196  (60  FR 
19155,  April  17, 1995),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airims  Industrie:  Docket  97-NM-77-AD. 
Supersedes  AD  95-^8-07.  Amendment 
39-9196. 

Applicability:  All  Model  A310  series 
airplanes,  except  those  airplanes  that  have 
been  modified  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
STOOOlNY;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
othenvise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  nquirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  Or  repair 
on  the  imsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  impeding  passenger  evacuation 
during  an  emergency  due  to  difficulty  in 
lifting  the  interior  control  handle  that  is  used 
to  open  the  emergency  exit  door,  accomplish 
the  following: 

Restatement  of  Raqoireramts  of  AD  BS-OS- 
07,  Amendinent  39-9196 

(a)  Within  60  days  after  May  2. 1995  (the 
effective  date  of  AD  95-08-07),  measure  tlie 
amount  of  force  required  to  move  the  interior 
control  handle  of  the  emergency  exit  doors, 
in  accordance  with  Airbus  All  0(>erators 
Telex  (AOT)  52-08,  Revision  1,  dated 
[)ecemberl.  1994. 

(b)  If  the  force  required  to  move  the  interior 
control  handle  of  the  door  is  equal  to  or  does 
not  exceed  20  daN  (45  foot-pounds),  no 


further  action  is  required  by  tliis  paragraph 
for  that  door. 

(e)  If  the  force  required  to  move  the  interior 
control  handle  of  the  door  exceeds  20  daN 
(45  foot-pounds),  prior  to  further  flight, 
perform  a  full  functional  test  of  the 
emergency  exit  doors  to  measure  the  amotmt 
of  force  required  to  open  the  doors,  in 
accordance  with  the  AOT. 

(1)  If  the  force  required  to  open  the  door 
does  not  exceed  20  daN  (45  foot-pounds),  no 
further  action  is  raquiiad  by  this  paragraph 
for  tliat  door. 

(2)  If  ttie  force  requirsd  to  open  the  door 
exceeds  20  daN  (45  foot-pounds),  prior  to 
further  flight,  perform  a  visual  inspection  to 
detect  discrepancies  of  the  mechanism  inside^ 
the  door,  in  accordance  with  the  AOT.     • 

(i)  If  no  discrepancy  is  found,  prior  to 
further  flight,  replace  seized  bearings  with 
new  or  serviceable  bearings,  in  accordance 
with  AOT. 

(ii)  If  any  discrepancy  is  found,  prior  to 
further  flight,  repair  the  discrepancy  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(d)  Witliin  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  the  findings  of 
discrepancies  to  Airbus  Industrie, 
Engineering  Services,  Attention:  Mr.  R. 
Filaquier,  AI/SE  E121. 1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  tlie  OfBce  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

New  Requirements  of  This  AD 

(a)  Within  3  months  alter  the  eflisctive  date 
of  this  AD,  perform  a  functional  test  to 
measure  the  force  necessary  to  move  the 
interior  control  handle  of  the  emergency  exit 
doors,  in  accordance  with  Airbus  Service 
Bulletin  A310-52-2060,  dated  July  22, 1996. 

(1)  If  the  emergency  exit  door  opens  and 
the  force  required  to  move  the  interior 
control  hand  is  less  than  or  equal  to  the 
limits  specified  in  the  service  bulletin,  repeat 
the  test  tliereafter  at  intervals  not  to  exceed 

3  months. 

(2)  If  the  emergency  exit  door  does  not 
open  or  the  force  required  to  move  the 
interior  handle  is  greater  than  the  limits 
specified  in  the  service  bulletin,  prior  to 
further  flight,  perform  an  inspection  to  detect 
discrepancies  of  the  mechanisms  inside  the 
door,  in  accordance  with  the  service  bulletin. 

(i)  If  no  discrepancy  is  detected,  prior  to 
further  flight,  replace  the  bearings  with  new 
bearings,  in  accordance  with  the  service 
bulletin.  Repeat  the  test  thereafter  at  intervals 
not  to  exceed  3  months. 

(ii)  If  any  discrepancy  is  detected,  prior  to 
fiirther  fli^t,  adjust  the  emergency  exit  doors 
in  accordance  with  the  service  bulletin. 
Repeat  the  test  thereafter  at  intervals  not  to 
exceed  3  montlis. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
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Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenanca 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  N4anager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AO,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
GUI  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
7. 1997. 

JaBM  V.  Devany, 

Acting  Manager.  Tmnspoit  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  97-27090  Filed  10-10-97;  8:45  am] 
I  COM  4eiO-i»-r 


DEPARTMEirr  OF  TRANSPORTATION 

Federal  Avisllon  Adminlstfatiun 

14CFRP«t39 

(DodiM  No.  t7-NM-1Z7-Aiq 

RM213>-AAd4 

AlrwontYiness  DireettvM;  Brittah 
(Jetstream)  Model  4101 


MOBtCy:  Federal  Aviation 

AdministiatioQ.  IX)T. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


This  document  proposes  to 
revise  an  existing  airwoitUness 
directive  (AD),  applicable  to  certain 
Britiah  Aerospace  (Jetstream)  Model 
4101  airplanes,  that  currendy  raqtiires 
an  inspection  to  determine  the  thickness 
of  the  intercostal  that  attaches  the  third 
crew  member  seat  to  the  floor  structure 
in  the  flight  compartment,  and 
replacement,  if  necessary.  That  AO  was 
prompted  by  a  report  from  the 
manufacturer  indicating  that 
intercostals  have  been  installed  that  are 
not  of  sufBdent  thickness  (and 
consequent  strength)  to  support  the 
third  oew  member  seat  during    . 
emergency  landing  dynamic  conditions. 
The  actions  specified  by  that  AD  are 
intended  to  prevent  the  failure  of  this 
intercostal  during  an  emergency 
landing,  which  could  consequently 
result  in  injury  to  the  flight  crew.  This 
action  would  revise  the  applicability  of 
the  existing  AD  by  removing  several 
airplanes. 

DATES:  Comments  must  be  received  by 
November  10,  1997. 


AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
127-AD,  1801  Lind  Avenue,  SW., 
Renton,  Washington  9805&-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
A1(R)  American  Support,  Inc.,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  RJRTHER  IWrOWMATIOM  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2148;  fax  (425)  227-1149. 

SUPPLaiENTAIIY  MFORMATION: 

Conunenta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  die  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submittBd  will  be  available,  br'h  before 
and  after  the  closing  date  for  c>  .omenta, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  cm  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-127-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-127-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  9805S-4056. 

Discussion 

On  May  12, 1997,  the  FAA  issued  AD 
97-11-02,  amendment  39-10031  (62  FR 
28795,  May  28,  1997),  applicable  to 
certain  British  Aerospace  (Jetstream) 
Model  4101  airplanes,  to  require  a  one- 
time inspection  to  determine  the 
thickness  of  the  intercostal  that  attaches 
the  third  crew  member  seat  to  the  floor 
structiue  in  the  flight  compartment  to 
determine  the  thickness  of  this  part,  and 
replacement  with  a  new  intercostal  of 
the  correct  thickness,  if  necessary.  That 
action  was  prompted  by  a  report  from 
the  manufacturer  indicating  that 
intercostals  have  been  installed  that  are 
not  of  sufficient  thickness  (and 
consequent  strength)  to  support  the 
third  crew  member  seat  during 
emergency  landing  dynamic  conditioiu. 
The  requirements  of  that  AD  are 
intended  to  prevent  the  failure  of  this 
intercostal  during  an  emergency 
landing,  which  coidd  consequently 
result  in  injury  to  the  flight  crew. 

Actions  Since  Isanance  of  ftevions  Knla 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  issued  Alert  Service 
Bulletin  J41-A53-030,  Revision  1,  dated 
August  8,  1996,  and  Revision  2,  dated 
February  14,  1997.  The  inspection  and 
replacement  procedures  described  in 
these  revisions  are  identical  to  those 
described  in  the  original  version  of  the 
service  bulletin  (which  was  referenced 
in  AD  97-11-02).  The  only  change 
effected  by  Revisions  1  and  2  is  to 
remove  airplanes  having  constructors 
numbers  41044,  41068,  41069,  and 
41070  from  the  eSsctivity  listing  of  the 
alert  service  bidletin,  since  these 
airplanes  are  not  subject  to  the 
addressed  unsafe  condition.  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  classified  these  alert  service 
bidletins  as  mandatory. 

The  FAA  has  been  advised  that 
Jetstream  Aircraft  Limited  has  revised 
its  corporate  name  to  British  Amospace 
Regional  Aircraft. 

FAA's  Conclusions 

This  curplane  model  is  manufacttired 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  dmcribed  above.  The  FAA 


has  examined  the  findings  of  the  CAA, 
reviewed  aU  available  ioionnation,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Reqvirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registereid  in  the  United 
States,  the  proposed  AD  would  revise 
AD  97-11-02  to  continue  to  require  a 
one-time  inspection  of  the  intercostal  of 
the  third  crew  member  seat  to  the  floor 
structure  in  the  flight  compartment  to 
determine  the  thickness  of  this  part,  and 
replacement  with  a  new  intercostal  of 
the  correct  thickness,  if  necessary.  The 
proposed  AD  also  would  limit  the 
applicability  of  the  existing  AD  by 
removing  several  airplanes. 

Cost  Impact 

Since  this  proposed  AD  would  merely 
delete  airplanes  from  the  applicability 
of  the  existing  AD,  it  would  add  no 
additional  costs,  and  would  require  no 
additional  work  to  be  performed  by 
affected  operators.  The  current  costs 
associated  with  this  AD  are  reiterated  in 
their  entirety  (as  follows)  for  the 
convenience  of  affected  operators: 

The  FAA  estimates  that  14  Jetstream 
Model  4101  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  actions,  and  diat  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $840,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 


is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  nde"  imder  die  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
cm  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Ust  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

ThePropoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regtdations 
(14  CFR  part  39)  as  follows: 

PART  3»-ArRW0RTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathorit7:49  U.S.C  106(g),  40113, 44701. 

f3S.13    CAmendecq 

2.  Section  39.13  is  amonded  by 
removing  amendment  39-10031  (62  FR 
28795,  May  28, 1997),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

British  Aerospace  Regional  Aircrall 

(Formeriy  Jetstream  Aircraft  Limited; 
British  ABrxmpmce  (ComineFcial  Aircraft) 
Limited):  Docket  97-NM-127.AD. 
Revises  AD  97-11-02,  Amendment  39- 
10031. 
Applicability:  Jetstream  Model  4101 
airplanes,  as  listed  in  Jetstream  Alert  Service 
Bulletin  J41-A53-030,  Revision  2,  dated 
February  14,  ^97;  certificated  in  any 
category. 

Note:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  tliis  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  e£fect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  feilure  during  emergency 
landing  dynamic  conditions  of  the  intercostal 
that  attaches  the  third  crew  member  seat 
("third  crew  seat")  to  the  floor  structure  in 
the  flight  compartment  which  could 
consequently  result  in  injury  to  the  flight 
crew,  accomplish  the  following: 

(a)  Within  30  days  after  July  2, 1997  (the 
efilBCtive  date  of  AD  97-11-02,  amendment 
39-10031],  inspect  tlie  intercostal  in  the  floor 
structure  that  supports  the  third  crew  seat  in 
the  flight  compartment  to  determine  the 
thickness  of  this  part,  in  accordance  writh 
Part  1  of  Jetetream  Alert  Service  Bulletin  J41- 
A53-030,  dated  January  19, 1996,  Revision  1, 
dated  August  8, 1996,  or  Revision  2,  dated 
February  14, 1997. 

(b)  If  the  thickness  of  the  intercostal  is 
0.064  inch,  no  further  action  is  required  by 
this  AD. 

(c)  If  the  thickness  of  the  intercostal  is 
0.048  inch,  accomplish  the  actions  specified 
in  either  paragraph  (cKD  or  (cKZ)  of  thU  AD. 

(1)  Prior  to  further  flight  replace  the 
intercostal  with  a  new  part  manufactured 
from  material  having  the  correct  thicknesa,  in 
accordance  with  Jetstream  Alert  Service 
Balletin  J41-A53-030.  dated  January  19, 
1996,  Revision  1,  dated  August  8, 1996,  or 
Revision  2,  dated  February  14, 1997.  After 
replacmnent  no  further  ectioo  is  required  by 
this  AD.  Or 

(2)  Prior  to  hirther  flight  install  a  placard, 
in  accordance  with  Jetstream  Alert  Service 
Bulletin  )41-A53-030,  dated  January  19, 
1996,  Revision  1,  datediM\ugust  8. 1996,  ot :. 
Revision  ^,  dated  February  14, 1997,  to 
prohibit  use  of  the  third  crew  seat  when  the 
total  weight  of  carry-on  items  stored  in  the 
forward  right  stowage  area  is  more  than  100 
pounds.  Within  6  months  after  installation  of 
the  placard,  replace  the  intercostal  with  a 
new  part  manuiictuied  from  material  having 
the  correct  thickness,  in  accordance  with  any 
of  the  service  bulletins.  After  installation  of 
the  new  intercostal,  the  placard  may  be 
removed. 

(d)  An  alternative  method  of  compliance  or 
adjustmmt  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  -«tt«nrfarHi»«tinn 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  metliods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Brandi. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


53274 


Federal  Register  /  Vol.  62.  No.  198  /  Tuesday,  Octobw  14.  1997  /  Proposed  Rulee 


Issued  in  Ronton,  WMhington,  on  October 
7,  1997. 

JuM*  V.  Danxf, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-27091  Filed  10-10-97;  8:45  am] 
■LUNQ  CODE  4ei0-1>-# 


DEPARTMENT  OF  THE  TREASURY 
Intemai  Revenue  Servioe 


26  CFR  Part  301 
[REO-2S293«-«q 
faN1S46-ALM6 


I  for  Information  Relating  to 
Violations  of  intemai  Revenue  Laws 

AOeiCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporaiy 

regulations. 


In  the  Rules  and  Regulations 
•action  of  this  issue  of  the  Fetleral 
■•ftatar,  the  IRS  is  issuing  temporary 
regulations  relating  to  mw^rds  for 
information  that  relates  to  violations  of 
the  intemai  revenue  laws.  The  text  of 
the  temporary  regulations  also  serves  as 
the  text  of  these  proposed  regulations. 
DATCK  Written  codtments  and  requests 
for  a  public  hearing  must  be  received  by 
January  12, 1998. 

AOOneSSCS:  Send  submissions  to: 
CXHXDM.-CORP:T:R  (REG-252936-96), 
room  5228,  Intemai  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  also  be  hand  delivered  betwem  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CX::DOM.-CORP:T:R  (JffiG-252936-96), 
Courier's  Desk,  Intemai  Revenue 
Service,  1111  Constitution  Avenue 
N.W.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electnmically  via  the  internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directiy  to  the  IRS  internet 
site  at:  http://www.ir8.ustreas.gov/prod/ 

tax regs/comments.htmL 

FOR  FURTHER  MFOMIATION  CONTACT: 
JudiUi  A.  Lintz  (202)  622-4940  (not  a 
toll-free  niunber). 

SUPPlfMENTARY  MFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
OfGce  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 


U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  OfHce  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Afiairs, 
Washington.  DC  20503,  with  copies  to 
the  Intemai  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224.  Comments  on 
the  collections  of  information  should  be 
received  by  December  15,  1997. 
Comments  are  specifically  requested 
concerning:  Whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Intemai  R  '\  jnue 
Service,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below);  how  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected  may  be 
enhanced;  how  the  burden  of  complying 
with  the  proposed  collections  of 
information  may  be  minimized, 
including  through  the  application  of 
automated  collection  techniques  or 
other  forms  of  information  technology; 
and  estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collections  of  information  in  this 
proposed  regulation  are  in  §§  301.7623- 
lT(b)(3),  301.7623-lT(d),  and 
301.7623-lT(f).  The  collections  of 
information  are  required  to  provide 
information  relating  to  violations  of  the 
intemai  revenue  laws,  and  to  identify 
the  proper  claimant  of  a  reward.  The 
collection  of  information  is  voluntary 
with  respect  to  the  provision  of 
information  relating  to  violations  of  the 
intemai  revenue  laws.  The  collections 
of  information  are  required  to  obtain  a 
benefit  with  respect  to  filing  a  claim  for 
reward.  The  likely  respondents  are 
individuals,  although  non-individual 
claimants  are  also  allowed.* 

Estimated  total  annual  reporting 
burden:  30,000  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  3  hours. 

Estimated  number  of  respondents: 
10,000. 

Estimated  annual  frequency  of  ■ 
responses:  on  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 


of  any  intemai  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the 
Procedure  and  Administration 
Regulations  (26  CFR  part  301)  relating  to 
section  7623.  The  temporary  regulations 
contain  nUes  relating  to  rewards  for 
information  that  relates  to  violations  dt 
the  intemai  revenue  laws.  The  text  of 
those  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations. 

It  is  hereby  certified  that  the 
regulations  in  this  documaUt  wiU  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  a 
determination  that  in  the  past 
approximately  10,000  persons  have  filed 
claims  for  reward  on  an  annual  basis.  Of 
these  persons,  almost  all  have  been 
individuals.  Accordingly,  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required. 

Pursuant  to  section  7805(f)  of  the 
Intemai  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comments  on  its  impact  on  small 
busineseas. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  ei^  (8) 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  may  be  schedided  if 
requested  in  writing  by  any  person  who 
timely  submits  written  or  electronic 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 
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Drafting  Information:  The  principal 
author  of  the  regulations  is  )udith  A. 
Lintz,  Office  of  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting),  Intemai 
Revenue  Service.  However,  other 
persormel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development 

List  of  Sulqects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requiremmts. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  301  is 
proposed  to  be  amended  as  follo«vs: 

PART  301— PROCEDURE  AND 
AOiMINISTRATION 

Paragn^h  1.  The  authority  citation 
for  part  301  continues  to  read  in  part  as 
follows: 

Authority:  2&V.S.C  7805  *  *  * 

Par.  2.  Section  301.7623-1  is  revised 
to  read  as  follows: 

f  301.7823-1    Rewards  for  Infonnellon 
leleling  to  videlions  of  internal  revenue 


[The  text  of  this  proposed  revised 
section  is  the  same  as  the  text  of 
§  301.7623-lT  published  elsewhere  in 
this  issue  of  the  Federal  Register.] 
Micbma  P.  Dolaa. 

Acting  Commissioner  of  Intemai  Revenue. 
[FR  Doc.  97-26859  Filed  10-10-47;  8:45  am] 

BHXMQ  CODE  4«10-»f-U 


DEPARTMENT  OF  THE  INTERIOR 

Offioe  of  Surface  Mining  Reclamation 
ar>d  Enforcentent 

30  CFR  Part  946 
IVA-111-F0R] 

Virginia  At)ar>doned  Mine  l^nd 
Rsdamation  Program 

AOB«CY:  Office  of  Surfece  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Virginia  Abandoned  Mine  Land 
Reclamation  (AMLR)  Program 
(hereinafter  referred  to  as  the  Virginia 
Program)  imder  the  Siuface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  30  U.S.C.  1201  et  seq.,  as 
amended.  The  proposed  amendment 
makes  changes  to  tiie  Ranking  and 


Selection  section  and  to  the  AML  Water 
Project  Evaluation  form.  The  proposed 
amendment  is  intended  to  revise  the 
Virginia  program  to  be  consistent  with 
SMCRA,  and  to  improve  the  efficiency 
of  the  Virginia  program. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on 
November  13. 1907.  If  requested,  a 
public  hearing  on  the  proposed 
amendments  will  be  held  at  1:00  p.m. 
on  November  10. 1997.  Reqiiests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4:00  p.m. 
on  October  29. 1997. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Robert  A.  Penn.  Director.  Big  Stone  Gap 
Field  Office  at  the  first  address  listed 
below. 

Copies  of  the  Virginia  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  meetings  or  hearing, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  the  address  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement' 

Big  Stone  Gap  Field  Office,  P.O. 
Drawer  1217.  Powell  Valley  Square 
Shopping  Center.  Room  220,  Route 
23,  Big  Stone  Gap.  Virginia  24219, 
Telephone:  (703)  523-4303. 

Virginia  Division  of  Mined  Land 
Reclamation,  P.O.  Drawer  900,  Big 
Stone  Gap,  Virginia  24219, 
Telephone:  (703)  523-8100. 

Each  requester  inay  receive,  free  of 
charge,  one  copy  oif  the  proposed 
amendment  by  contacting  the  OSM  Big 
Stone  Gap  Field  Office. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office,  Telephone:  (703)  523- 
4303.    ■ 

SUPPLaiENTARY  INFORMATION: 

I.  Background  on  die  Virginia  Program 

On  December  15. 1981.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Bacl^round  on 
the  Virginia  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  December 
15, 1981  Federal  Register  (46  FR  61085- 
61115).  Subsequent  actions  concerning 
the  conditions  of  approval  and  AMLR 
program  amendments  are  identified  at 
30  CFR  946.20  and  946.25. 


n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  September  19, 1997 
(Administrative  Record  No.  VA-926), 
the  Virginia  Division  of  Mined  Land 
Reclamation  PMLR)  submitted  a 
proposed  Program  Amendment  to  the 
Virginia  Program.  This  amendment  is 
intended  to  revise  the  Virginia  program 
to  be  consistent  with  SMCRA  at  section 
402(g)(6),  and  to  improve  the  efficiency 
of  the  Virginia  program. 

The  proposea  amendments  are  as 
follows.  ^ 

Ranking  and  Selection  884.13(cX2) 

In  this  section,  Virginia  proposes  to 
change  the  heading  of  the  paragraph 
tided  "Acid  Mine  Drainage 
Abatement— Treatment"  to  read  "Set 
Aside  Funds, "  and  to  revise  the 
language  of  that  subsection  to  include 
the  provisions  of  part  A  of  section 
402(g)(6)  of  SMCRA. 

The  revised  language  is  as  follows: 

Set  Aside  Funds 

In  accordance  with  Section  402(g)(6) 
of  SMCRA,  Virginia  may,  without  regard 
to  the  3  year  limitation  referred  to  in 
Section  402(g)9lKD)  of  SMCRA,  receive 
and  retain  up  to  10  percent  of  the  total 
grants  made  annually  under  Section 
402(g)  (1)  and  (5)  of  SMCRA  by  the 
Secretary  for  deposit  into  either: 

A.  A  special  trust  fund  established 
under  State  law  pursuant  to  which  such 
amounts  (together  with  all  interest 
earned  on  such  amounts)  are  expended 
by  Virginia  solely  to  achieve  the 
priorities  stated  in  section  403(a)  of 
SMCRA  after  September  30,  1995,  or 

B.  An  acid  mine  drainage  abatement 
and  treatment  fund  established  under 
State  law  as  provided  for  under  30  CFR 
Part  876.  An  interest  bearing  acid  mine 
drainage  Statement  and  treatment  fund 
will  be  utilized  by  Virginia,  in 
consultation  with  the  Natural  Resources 
Conservation  Service,  to  implement  acid 
mine  drainage  abatement-treatment 
plans  approved  by  the  Secretary  of  the 
Interior. 

These  plans  shall  provide  for  the 
comprehensive  abatement  of  the  causes 
and  treatment  of  the  effiects  of  acid  mine 
drainage  within  qualified  hydrologic 
units  sheeted  by  coal  mining  practices. 
The  plan  shall  include,  but  shall  not  be 
limited  to,  each  of  the  following: 

(a)  An  identification  of  the  qualified 
hydrologic  unit. 

(b)  The  extent  to  which  acid  mine 
drainage  is  afiiecting  the  water  quality 
and  biological  resources  within  the 
hydrologic  unit 

(c)  An  identffication  of  the  sources  of 
acid  mine  drainage  within  the 
hydrologic  unit. 
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(d)  An  identification  of  individual 
projects  and  the  measures  proposed  to 
be  luidertaken  to  abate  and  treat  the 
causes  or  effects  of  acid  mine  drainage 
within  the  hydrologic  unit. 

(e)  The  cost  of  undertaking  the 
proposed  abatement  and  treatment 
measures. 

(f)  An  identification  of  existing  and 
proposed  sources  of  funding  for  such 
measures. 

(g)  An  analysis  of  the  cost- 
effectiveness  and  environmental 
benefits  of  abatement  and  treatment 
measures. 

Under  this  program,  the  term 
qualified  hydrologic  tuut  means  a 
hydrologic  unit: 

(a)  In  which  the  water  quality  has 
been  significantly  affected  by  acid  mine 
drainage  &om  coal  mining  practices  in 
a  manner  which  adversely  impacts 
biological  resources;  and 

(b)  Which  contains  lands  and  water 
that  are: 

1.  Eligible  pursuant  to  Section  404 
and  include  any  of  priorities  stated  in 
SMCRA  paragraph  (1),  (2),  or  (3)  of 
Section  403(a);  and 

2.  Proposed  to  be  the  subject  of  the 
expenditures  by  the  State  from  amounts 
available  from  the  forfeiture  of  bonds 
required  under  Section  509  or  from 
other  State  sources  to  mitigate  acid  mine 
drainage. 

Ah4L  Water  Project  Evaluation  Form 

The  AML  Water  Project  Evaluation 
form  is  currently  part  of  the  approved 
Virginia  program.  Virginia  is  proposing 
to  change  four  sections  and  has 
provided  the  following  rationale  for  the 
changes. 

Appropriate  Project  Costs  (Cost  Per 
Connection) 

This  was  revised  to  more  realistically 
reflect  the  cost/hook-ups  being 
experienced,  most  cost/hook-ups  now 
reflect  a  10,000-20,000  range.  This  is 
because  of  the  high  cost  for  construction 
due  to  the  distance  between  households, 
and  he  mountainous  terrain. 

AffordabUity 

"Costs  for  4.200  gal.  of  treated  water" 
was  changed  to  read  "Costs  for  3,500 
gal.  of  treated  water"  to  show  the 
average  use  and  to  match  usage  rates 
used  by  other  funding  agencies  as 
reflected  in  the  review  mamiffl 
application. 

Level  of  Commitment  ofNon-AML 
Funds 

The  points  award  were  modified  to 
encourage  local  funding  and  leverage 
AML  funding  to  the  maximum  extent 
possible. 


AML  Bonus  Award 

This  new  review  category  is  meant  to 
promote  and  encourage  awards  to 
proposed  projects  which  incorporate 
regionalization  and  consolidated 
management.  Regionalization  of  water 
systems  reduces  costs  and  promotes 
efficiency  in  providing  water  to  the 
greatest  number  of  households.  Points 
awarded  for  this  will  be  between  V-5, 
and  a  total  perfect  score  will  now  be 
105.  The  avwage  score  oa  projects  is 
60-nBO. 

In  addition  to  the  above  changes  to 
the  form,  Virginia  requested  that  the 
AML  Water  Project  Evaluation  form — 
figure  2  be  removed  from  the  AML  State 
Reclamation  Plan  and  placed  into  the 
Administrative  Record  since  additional 
changes  to  the  form  may  be  necessary  in 
the  future. 

The  full  text  of  proposed  program 
amendment  submitted  by  Virginia  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendment  is  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Virginia  program. 

m.  Public  Comniaiit  PrecediiTes 

In  accordance  mth  the  provisions  of 
30  CFR  884.15.  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Virginia  satisfies  the 
applicable  requirements  for  the 
approval  of  State  AMLR  program 
amendments.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Virginia  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  siipport  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DA'''C8  or  at  locations 
other  than  the  Big  Stone  Gap  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the . 
person  listed  under  FOR  FURTHER 
MFORMATKM  CONTACT  by  close  of 
business  en  October  29, 1997.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 


officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following, 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss,  the  proposed  amendments  may 
request  a  meeting  at  the  Big  Stone  Gap 
Field  Office  by  contacting  the  person 
listed  under  FOR  FURTHER  MF0RMA110N 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  the  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
imder  AOORESSES.  A  summary  of 
meeting  will  be  included  in  the 
Administrative  Record. 

IV.  Procedural  Determioetians 

Executive  Order  22800 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

iSlxecut/ve  Order  12968 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(l0), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met.  * 

National  Environmental  Policy  Act 

No  enviroiunental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  ag«icy  decisions  on 
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proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  ride  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  vdll  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effiect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  tiie 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 

private  sector. 

List  of  Sidifects  in  30  CFR  Part  946 

Inteigovemffiental  relations.  Suiftce 
mining.  Underground  Tnining 

Dated:  October  2, 1997. 
Allen  a  iOaiii, 

Reffonal  Director,  Appalachian  Regional 

Coordinating  Center. 

fin  Doc.  97-27866  Filed  10-10-97;  8:45  am] 
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ENVIRONMeiTAL  PROTECTKM 
AGENCY 

40  CFR  Part  52 

[VA  502eb;  FRL-6904-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Vlrginla: 
Approval  of  VOC  RACT  Daterminations 
for  Individual  Sources 

AGENCY:  Environmental  Protecticm 
Agency  (EPA). 


ACTION:  Proposed  nde. 


SUMMARY:  EPA  proposes  to  approve  six 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Virginia  for  the 
purpose  of  establishing  volatile  organic 
compound  (VOC)  reasonably  available 
control  technology  (RACT)  for  six  major 
sources  of  VOCs  located  in  Virginia.  In 
the  Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the 
Commonwealth's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
tmticipates  no  adverse  conunents.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule  and  the 
accompanying  technical  support 
document.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
nde,  no  furthOT  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  conunenting 
on  this  action  should  do  so  at  this  time. 
If  adverse  comments  are  received  that 
do  not  pertain  to  all  documents  subject 
to  this  rulemaking  action,  those 
documents  not  affected  by  the  adveise 
comments  will  be  finalized  in  the 
manner  described  here.  Only  those 
documents  that  receive  adverse 
comments  will  be  withdrawn. 
DATES:  Comments  must  be  leceivq^  in 
writing  by  October  29, 1997. 
AOORESSES:  Written  comments  on  Uus 
action  should  be  addressed  to  David  L. 
Arnold,  Chief,  Ozone/CO  and  Mobile 
Sources  Section.  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency. 
R^on  m,  841  Chestnut  Building. 
Philadelphia.  Peimsylvania  19107. 
Cepies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  nonDai  business 
hours  at  the  Air,  Etadiation.  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107;  and  the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street.  Richmond.  Virginia.  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristeen  GafEney,  (215)  566-2092,  at  the 
EPA  Region  III  office  or  via  e-mail  at 
gaffriey.kristeen@epamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 
SUPPLEMB4TARY  INFORMATION:  Refer  to 
the  information  pertaining  to  this 


action,  VOC  RACT  determinations  for 
individual  sources  located  in  Virginia, 
provided  in  the  Direct  Final  action  of 
the  same  tide  located  in  the  Rules  and 
Regulations  Section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401-787tq. 
Dated:  Spetember  27. 1997. 
H^lliam  T.  WiBiBwrid. 

Acting  Regional  Administrator,  Region  HI. 
(FR  Doc.  97-27128  Filed  10-10-«7;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

P^A  5029b;  FRL-6804-4] 

Approval  and  Promulgation  of  Air 
Quality  Implamantation  Plans;  Virginia: 
VOC  RACT  for  PhiHip  Morris,  Harculaa, 
Virginia  Power  Station  arMl  ttw 
HopawwH  Ragional  Wastewatar 
Tiaatmant  Plant 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  six 
State  Implementation  Plan  (SD*) 
revisions  submitted  by  the 
Conunon  wealth  of  Virginia  for  the 
purpose  of  establishing  volatile  organic 
compound  (VOC)  reasonably  avai^le 
control  technology  (RACT)  for  six  major 
sources  located  in  Virginia.  In  the  Final 
Rules  section  of  this  Fedovi  Register. 
EPA  is  approving  the  CommonwiBalth's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  diis  as  a  nonconlroverstd 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  die 
approval  is  set  forth  in  the  direct  Bmti 
rule  and  the  accompanying  technical 
support  document  If  no  adverse 
commmits  are  received  in  response  to 
this  proposed  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
conunenting  on  \his  action  should  do  so  v 
at  this  time.  If  adverse  comments  are 
received  that  do  not  pertain  to  all 
documents  sul^ect  to  this  rulemaking 
action,  those  dociunents  not  affected  by 
the  adverse  comments  will  be  finalized 
in  the  manner  described  here.  Only 
those  documents  that  receive  adverse* 
comments  will  be  withdrawn. 


53278  Federal  Renter  /  Vol.  62,  No.  198  /  Tuesday,  October  14,  1997  /  Proposed  Rules 


DATES:  Comments  must  be  received  in 
writing  by  October  29, 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  tie  addressed  to  David  L. 
Arnold,  Chief,  Ozone/CO  and  Mobile 
Sources  Section,  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency, 
Region  m.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  the  Virginia  Department  of 
Environmental  Quality.  629  East  Main 
Street,  Richmond,  Virginia.  23219. 
FOR  FURTHER  INFORMATION  OONTACn 
Kimberly  Peck.  (215)  566-2165.  at  the 
EPA  Region  III  office. 
SUPPt-EMENTARY  INFORMATION:  Rafar  to 
the  informadon  pertaining  to  this 
action,  VOC  RACT  determinations  fior 
individual  sources  located  in  Virginia, 
provided  in  the  Direct  Final  action  of 
the  same  title  located  in  the  Rules  and 
Regulations  Section  of  this  Federal 
Repster. 

Authority:  42  U.SC.  7401-7671q. 
Dated:  Septembmr  27. 1997. 
HVllltaa  T.  Wtaatewdd. 

Acting  Regional  Administrator.  Repon  ID. 
(FR  Doc.  97-27127  Filed  10-10-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administrallon 

50  CFR  Part  622 

PodtM  No.  t70930239-723S-01;  U>. 
0B0997A] 

RM0S46-AJ12 

Flsharias  of  the  Carit>bean,  Gulf  of 
Mexico,  and  Soutti  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Catch  Specifications 

AGBiCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 

ACnON:  Proposed  rule,  request  for 
comments. 

StiMMARY:  In  accordance  with  the 
frameworlL  procedure  for  adjusting 
management  measures  of  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  6ulf 
of  Mexico  and  South  Atlantic  (FMP). 


NMFS  proposes  to  increase  the  total 
allowable  catch  (TAC)  for  Atlantic 
group  Spanish  mackerel  and  for  Gulf 
group  lung  mackerel,  revise  the 
commercial  trip  limits  off  the  Florida 
east  and  south  coasts  for  the  Gulf  and 
Atlantic  groups  of  king  mackerel,  and 
allow  the  operator  and  crew  on  for-hire 
vessels  to  take  the  bag  limit  of  Gulf 
group  king  mackerel.  The  intended 
effects  of  this  proposed  rule  would  be  to 
protect  king  and  Spanish  mackerel  from 
overfishing  and  maintain  healthy  stocks 
while  still  allowing  catches  by 
important  commercial  and  recreational 
fisheries. 

DATES:  Written  comments  must  be 
received  on  or  before  October  29. 1997. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  the  Southeast 
Regional  Office,  NMFS.  9721  Executive 
Center  Drive  N..  St  Petersburg,  FL 
33702. 

Requests  for  copies  of  the 
environmental  assessment  and 
regulatory  impact  review  supporting 
aspects  of  this  action  relating  to  Atlantic 
migratory  groups  of  king  and  Spanish 
mackerel  should  be  sent  to  the  South 
Atlantic  Fishery  Management  Council, 
Southpark  Building,  One  Southparic 
Qrcle.  Suite  306.  Charleston,  SC  29407- 
4699.  Phone:  803-571-4366.  Fax:  803- 
769-^520. 

Requests  for  copies  of  the 
environmental  assessment,  regulatory 
impact  review,  and  initial  regulatory 
flexibility  analysis  supporting  aspects  of 
this  action  relating  to  Gulf  group  king 
and  Spanish  mackerel  should  be  sent  to 
the  Gulf  of  Mexico  Fishery  Management 
Council,  3018  U.S.  Highway  North, 
Suite  1000,  Tampa.  FL,  33619,  Phone: 
813-22A-2815,  Fax:  813-22S-7015. 

Requests  for  copies  of  NMFS' 
supplementary  analysis  of  economic 
impacts  on  small  entities  for  purposes  of 
the  Regulatory  Flexibility  Act  (RFA) 
should  be  sent  to  Mark  Godcharles, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg.  FL  33702. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mark  Godcharles,  813-570-5305. 
SUPPt^MENTARY  INFORMATION:  The 
fisheries  for  coastal  migratory  pelagic 
resources  are  regulated  under  the  FMP. 
The  FMP  was  prepared  jointly  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils)  and  is  implemented  by 

Tlations  at  50  CFR  part  622. 
accordance  with  the  framework 
procedures  of  the  FMP,  the  Councils 
made  recommendations  to  the  Regional 
Administrator,  Southeast  Region,  NMFS 
(RA),  for  changes  in  TACs,  trip  limits, 
and  bag  limits  in  separate  regulatory 


amendments.  For  Atlantic  migratory 
groups,  the  Councils  recommended 
increasing  the  commercial  quota  and 
recreational  allocation  for  Spanish 
mackerel  and  modifying  the  commercial 
trip  limits  off  Florida  for  lung  mackerel. 
For  Gulf  migratory  group  king  mackerel, 
the  Councils  recommended  increasing 
the  commercial  quota  and  recreational 
allocation,  revising  the  commercial  trip 
limit  off  the  Florida  east  coast,  and 
restoring  the  bag  limit  applicable  to 
operator  and  crew  of  for-hire  vessels. 
The  recommended  changes  are  within 
the  scope  of  the  management  measures 
that  may  be  adjusted  under  the 
framework  procedure,  as  specified  in  50 
CFR  622.48. 

TACs,  AllocatioBS,  and  Quotas 

The  South  Adantic  Fishery 
Management  Council  (SA  Council) 
recommended  increasing  the  annual 
TAC  for  the  Atlantic  migratory  group  of 
Spanish  mackerel  from  7.0  million  lb 
(3.18  million  kg)  to  8.0  million  lb  (3.83 
million  kg),  to  be  effective  commencing 
with  the  fishing  year  that  began  April  1, 
1997.  The  Gulf  of  Mexico  Fishery 
Management  Council  (Gulf  Council) 
recommended  increaaing  the  annual 
TAC  for  the  Gulf  migratory  group  of 
king  mackerel  from  7.8  million  lb  (3.54 
million  kg)  to  10.6  million  lb  (4.81 
million  kg),  to  be  effective  commencing 
with  the  fishing  year  that  began  July  1. 
1997. 

Consistent  with  the  FMP's  fiamework 
procedure,  the  recommended  TACs  are 
within  the  range  of  the  acceptable 
biological  catch  (ABC)  established  by 
the  Councils  and  calculated  by  the 
Mackerel  Stock  Assessment  Panel 
(MSAP).  The  TACs  represent  a 
biologically  conservative  approach 
supported  by  the  Councils'  Scientific 
and  Statistical  Committees  and 
Mackerel  Advisory  Panels.  The 
respective  commercial  quotas  and 
recreational  allocations  would  be 
increased  under  these  proposed 
increased  TACs.  Because  the  increased 
quotas  and  allocations  would  be  higher 
than  recent  harvest  levels,  no  early  or 
unexpected  fishery  closures  or  quota/ 
allocation  ovemms  are  Hkely. 

The  Councils'  recommended  TACs 
are  within  ABCs  that  were  calculated  to 
Increase  or  maintain  stocks  at  a  30- 
percent  spawning  potential  ratio  (SPR) 
level.  That  SPR  level  represents  the 
threshold  under  which  stocks  are 
considered  overfished  by  terms  of  the 
FMP,  the  level  selected  by  the  MSAP  at 
which  stoclu  produce  maximum 
sustainable  yield,  and  the  optimum 
yield  (OY)  target  level  approved  for  Gulf 
mackerel  groups  under  Amendment  8. 
A  40-percent  OY  target  level  was 
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approved  for  the  Atlantic  mackerel 
groups. 

Currently,  the  Gulf  group  king 
mackerel  is  the  only  mackerel  group 
considered  overfished  (SPR  level 
estimated  at  22  percent).  The  proposed 
TAC  for  this  group  is  within  an  ABC 
range  that  would  rebuild  the  stock  in 
about  10  years  to  the  30- percent  SPR 
level  given  the  uncertainties  of  long- 
term  stock-recruitment  relationships 
and  fishing  mortality.  Later  this  year, 
NMFS  expects  to  advise  the  Councils,  as 
required  by  section  304(e)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  of  fisheries 
that  are  overfished.  The  Coimcils  then 
must  reevaluate  and.  as  necessary, 
revise  or  develop  rebuilding  pro-ams  to 
ensure  consistency  with  the 
requirements  of  section  304(e)  of  the 
Magnuson-Stevens  Act 

Under  the  provisions  of  the  FMP,  the 
recreational  and  commercial  fisheries 
are  allocated  a  fixed  percentage  of  TAC 
Under  the  established  percentages,  the 
proposed  revised  TACs  of  8.0  million  lb 
(3.63  million  kg)  for  Atlantic  group 
Spanish  mackerel  and  10.6  million  lb 
(4.81  million  kg)  for  Gulf  group  king 
mackerel  would  be  allocated  as  follows: 


Migratory  group/species 

m.  b 

m.  kg 

Atlantic  Group  Spanish 

Mackerel— TAC 

Recrealionai  aNocaiion    - 

(50%)  

Comtnerctal  quota  (50%) 

GuM  Group  King  Mackerel— 

TAC —"":::■: — 

Recreational  aHocalion 

(68%) ™ 

Corranerdai  quota  (32%) 

4.0 
4.0 

10.6 

7.21 

3.39 

1 

3.63 

1.81 
1.81 

4J1 

3.27 
1.54 

These  allocations  and  quotas  would  be 
effective  for  Atlantic  group  Spanish 
mackerel  commencing  with  the  fishing 
year  that  began  April  1, 1997,  and  for 
Gulf  group  king  mackerel  commencing 
with  the  fishing  year  that  began  )uly  1 , 
1997.  Also  for  Gulf  group  king  mackerel, 
the  iiu:reased  commercial  quota  would 
result  in  concomitant  increases  in  that 
group's  zone  and  subzone  commercial 
quotas. 

Atlantic  Group  Spanish  Mackerek 
Qpmmercial  Vessel  Trip  Limits 

The  commercial  sector  of  the  Atlantic 
group  Spanish  mackerel  fishery  is 
managed  imder  trip  limits.  In  the 
southern  zone  (i.e.,  south  of  a  line 
extending  directly  east  from  the 
Georgia/Florida  boundary),  the  trip 
limits  vary  depending  on  the  percentage 
of  the  adjusted  quota  landed.  The 
adjusted  quota  is  the  commercial  quota 
reduced  by  an  amount  calculated  to 


allow  continued  harvest  of  Atlantic 
group  Spanish  mackerel  at  the  rate  of 
500  lb  (227  kg)  per  vessel  per  day  for  the 
remainder  of  the  fishing  year  after  the 
adjusted  quota  is  reached.  Along  with 
the  increased  commercial  quota,  the  SA 
Council  recommended  that  the  adjusted 
quota  be  increased  from  3.25  million  lb 
(1.47  million  kg)  to  3.75  million  lb  (1.70 
million  kg). 

Gulf  Group  King  Mackerel:  Commercial 
Vessel  Trip  Limits  and  RaczeatioBal 
Bag  Limits  ^^i*.- 

The  Gulf  Coimcil  recommended 
revising  the  vessel  trip  limits  for  the 
commercial  sector  of  the  Gulf  group 
king  mackerel  fishery  in  the  Florida  east 
coast  subzone.  The  Council 
recommended  establishing  a  50-fish 
daily  trip  limit  to  ensure  hill  utilization 
of  the  quota  while  preventing  early 
season  closure.  There  would  be  no  step- 
dov^n  in  the  trip  limit  when  75  percent 
of  the  quota  is  taken,  as  is  currently  the 
case.  For  the  1996/97  season,  the  quota 
was  taken  under  a  50-fish  daily  trip 
limit  that  was  reduced  to  25  fish  per  day 
on  March  1, 1997,  when  75  percent  of 
the  quota  wa»  taken.  However,  for  the 
1997/98  season,  newly  effective 
regulations  (62  FR  23671;  May  1, 1997) 
specify  a  daily  trip  limit  of  750  lb  (340 
kg)  reducing  to  500  lb  (227  kg)  if  75 
percent  of  the  quota  is  taken  by 
February  15.  The  Coimcils  have  now 
concluded  that  a  trip  limit  of  750  lb  (340 
kg)  is  too  high  and  would  lead  to  an 
early  closure  of  the  fishery.  Lower  daily 
landings  under  the  propcwed  50-fish  trip 
limit  would  help  prevent  the  quota  from 
being  reached  before  the  season  ends 
March  31  and  should  contribute  to  more 
stable  markets.  The  Councils  also 
recommended  changing  the  trip  limit 
from  pounds  of  fish  to  number  of  fish 
to  facilitate  at-sea  enforcement 

The  Gulf  Coimcil  also  recommended 
that  the  operator  and  crew  on  for-hire 
vessels  (i.e.,  charter  vessels  and 
headboats)  be  allowed  to  take  the  bag 
limit  of  Gulf  group  king  mackerel.  The 
Gulf  Council  detwmined  that  the  zero 
bag  limit  for  operators  and  crews, 
implemented  on  June  2,  1997,  was  no 
longer  appropriate  considering  that 
with  the  proposed  increases,  the 
recreational  allocation  and  TAC  would 
not  likely  be  exceeded. 

Atlantic  Group  King  Mackerel: 
Conmnrcial  Vnsel  Trip  Limits 

The  SA  Council  recommended 
revising  the  vessel  trip  limits  for  the 
conunercial  sector  of  the  Atlantic  group 
king  mackerel  fishery  off  the  southeast 
coast  of  Florida  and  off  Monroe  County 
(including  the  Florida  Keys).  The 
Council  recommended  changing  the  trip 


limits  from  pounds  to  number  of  fish  to 
facilitate  at-sea  enforcement  and  to 
provide  a  year-round  50-fish  daily  trip 
limit  for  king  mackerel,  both  Atlantic 
and  Gulf  groups,  off  the  east  coast  of 
Florida. 

For  the  exclusive  economic  zone 
(EEZ)  off  southeast  Florida  between  the 
Volusia/Brevard  and  Dade/Monroe 
County  boundaries,  the  Council 
recommended  changing  the  king 
mackerel  trip  limit  from  500  lb  (227  kg) 
to  50  fish  from  April  1  through  October 
31.  Off  Monroe  County,  the  Council 
recommended  changing  the  daily  vessel 
trip  limit  from  1,250  lb  (567  kg)  to  125 
fish  per  day  from  April  1  through 
October  31. 

The  RA  initially  concurs  that 
implementation  of  the  Councils' 
recommendations  is  necessary  to  protect 
the  king  and  Spanish  mackerel  stocks 
and  prevent  overfishing  and  are 
consistent  vrith  the  FMP.  the  Magnuson- 
Stevens  Act.  and  other  applicable  law. 
Accordingly,  the  Councils' 
recommended  changes  are  published  for 
comment 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  initial  regulatory  flexibility 
aiudysis  for  the  rule  consists  of  the 
following  three  parts:  An  initial 
regulatory  flexibility  analysis  prepared 
by  the  Gulf  Council  (Gulf  Council's 
IRFA)  for  Gulf  groups  of  king  and 
Spanish  mackerel:  a  r^ulatory  impact 
review  (RIR)  prepared  by  the  SA 
Council  for  Atlantic  groups  of  king  and 
Spanish  mackerel:  and  NMFS' 
Supplementary  Analysis  under  RFA. 

The  Gulf  Council's  IRFA  describes  the 
significant,  positive,  economic  impacts 
this  proposed  rule,  if  adopted,  would 
have  on  small  entities  affected  by  the 
proposed  management  changes  for  the 
Gulf  groups  of  king  and  Spanish 
mackerel.  The  SA  Council  prepared  a 
RIR  evaluating  the  economic  impacts  on 
small  entities  afiiected  by  the  proposed 
management  changes  for  Atlantic 
groups  of  king  and  Spanish  mackerel. 
Based  on  the  Gulf  Coimcil  s  IRFA,  the 
SA  Co'incil's  RIR,  and  its  ov^n 
Supplementary  Analysis,  NMFS  has 
determined  that  this  regulatory  action,  if 
approved  and  implemented  through 
final  r^ulations,  would  have  significant 
economic  impacts  on  a  substantial 
number  of  small  entities  for  punxtses  of 
the  RFA.  A  summary  of  the  Gull 
Council's  IRFA,  the  SA  Council's  RIR, 
and  NMFS'  supplementary  analysis 
follows. 

All  commercial  fishing  and  charter/ 
headboat  businesses  are  considered 
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small  entities  and  both  the  SA  and  Gulf 
Councils  concluded  that  a  substantial 
number  of  small  entities  (greater  than  20 
percent)  operating  in  commercial  and 
for-hire  recreational  fisheries  for 
Atlantic  and  Gulf  groups  of  king  and 
Spanish  mackerel  would  be  affected  by 
the  proposed  changes.  Specifically,  the 
proposed  increases  in  Atlantic  group 
Spanish  mackerel  and  Gulf  group  king 
mackerel  commercial  quotas  and 
recreational  allocations,  and  the 
proposed  changes  in  trip  limits  for  Gulf 
and  Atlantic  groups  of  king  mackerel 
would  affect  most  of  the  small 
businesses  engaged  in  the  fisheries. 
Although  the  exact  numbers  of  small 
businesses  operating  in  these  fisheries  is 
unknown,  as  of  October  18. 1996. 
Federal  permits  allow  a  total  of  3,819 
vessels  bom  Atlantic  (1,722  vessels)  and 
Gulf  states  (2,097  vessels)  to  operate  in 
mackerel  fisheries  in  the  EEZ.  For 
Atlantic  states.  1,093  vessels  possess 
commercial  permits,  393  possess 
charter/headboat  permits,  and  236 
vessels  possess  both  permits.  For  Gulf 
states,  1,266  vessels  possess  commercial 
permits,  613  possess  charter/headboat 
permits,  and  218  vessels  possess  both 
permits. 

The  SA  Council  concluded,  based 
upon  the  RIR,  that  the  proposed 
revisions  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  participating  in 
fisheries  for  the  Atlantic  groups  of  king 
and  Spanish  mackerel.  The  RIR  analysis 
included  examination  of  the  proposals 
to:  (1)  Increase  TAC  for  Atlantic  group 
Spanish  mackerel,  and  (2)  change 
Atlantic  group  king  macknel  trip  limits 
for  the  Florida  east  coast  and  Monroe 
County  from  pounds  to  number  of  fish. 
Increases  in  the  commercial  quota  and 
recreational  allocation  for  Spanish 
mackerel  are  not  expected  to  increase 
the  revenues  of  commercial  harvesten 
cv  charter  vessel  operators  because  the 
current  quota  and  allocation,  which  are 
lower  than  the  proposed  quota  and 
allocation,  are  not  being  caught  The 
change  in  the  trip  limit  for  king 
mackerel  may  reduce  the  ovwall  catch 
of  the  fishermen  in  the  Florida  area 
because  the  change  to  trip  limits  based 
on  50  fish  instead  of  500  lb  (227  kg)  of 
fish  is  actually  a  reduction  in  pounds 
landed  per  trip  since  the  average  weight 
of  a  king  mackerel  in  that  area  is  less 
than  10  lb  (5  kg).  Nonetheless,  the 
resulting  decrease  in  revenues  for  those 
fishermen  is  expected  to  be  well  below 
5  percent  of  total  revenues.  Therefore, 
the  SA  Council  determined  that:  (1)  Any 
impacted  businesses  would  be  small 
entities;  (2)  any  change  in  annual  gross 
revenues  likely  would  be  much  less 


than  5  percent:  (3)  any  increase  in 
compliance  costs  would  be  much  less 
than  a  5-percent  increase  in  total  costs 
of  production:  (4)  capital  costs  of 
compliance  would  represent  a  very 
small  portion  of  capital;  and  (5)  no 
entity  would  be  expected  to  cease 
business  operations.  For  these  reasons, 
the  SA  Council's  RIR  analysis 
concluded  that  these  proposed  measures 
were  not  significant  under  the  RFA  and 
an  IRFA  was  not  prepared  for  the  South 
Atiantic  mackerels. 

The  Gulf  Council  examined  the 
potential  impacts  of  the 
recoounendations  for  Gulf  group  king 
mackerel  and  found  that  the  increase  in 
the  TAC  of  36  percent  would  result  in 
a  comparable  increase  in  commercial 
revenues.  Fiulher,  the  restoration  of  the 
bag  limit  to  captain  and  crew  on  for-hire 
vessels  would  be  expected  to  increase 
revenues  to  charter  vessel  operators 
and/or  crews,  and  that  compliance  and 
other  costs  of  the  proposed  TAC 
increase  are  not  significant 
Accordingly,  the  Gulf  Council 
determined  that:  (1)  The  proposed 
changes  would  increase  revenues  of  a 
large  portion  of  the  small  businesses  by 
more  than  5  percent;  (2)  the  proposed 
actions  would  not  be  expected  to  result 
in  major  increases  in  compliance  costs 
to  the  industry;  (3)  there  would  be  no 
differential  impact  between  large  and 
small  entities  because  all  firms  expected 
to  be  impacted  by  the  proposals  are 
small  entities:  (4)  the  industry  would 
not  be  expected  to  incur  additional 
capital  costs  as  a  result  of  the  proposed 
actions;  and  (5)  the  proposed  actions 
would  not  be  expected  to  force  any 
entities  out  of  business.  Since  it  was 
determined  that  the  proposed  rule 
would  have  a  significant  impact  on  a 
substantial  number  of  small  business 
entities,  the  Gulf  Council  prepared  an 
IRFA. 

Considering  all  the  management 
measures  proposed  by  both  Councils  in 
aggregate,  NMFS  anticipates  that  the 
TAC  increase  for  Gulf  group  king 
mackerel  will  more  than  ofiiset  the 
revenue  decline  expected  for  South 
Atiantic  group  king  mackerel  and  will 
result  in  a  significant  and  positive 
economic  impact  on  a  substantial 
number  of  small  entities  participating  in 
the  commercial  and  for-hire  recreational 
fisheries  for  Atiantic  group  Spanish 
mackerel  and  Gulf  group  king  mackerel. 
Specifically,  more  than  20  percent  of  the 
3,819  permitted  small  entities  affected 
will  experience  an  increase  in  gross 
revenues  of  more  than  5  percent  because 
of  the  large  increase  in  revenues 
expected  to  result  bom  the  proposal  to 
increase  the  TAC  for  Gulf  Group  king 


mackerel  by  36  percent.  Copies  of  these 
analyses  are  available  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  October  6. 1997. 
Holland  A.  SrhmiHim. 
Assistant  Administrator  for  Fisheriea, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50,CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN.  GULF.  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  §622.39,  paragraph  (c)(lKii)  is 
revised  to  read  as  follows: 

1622.39    Bag  and  possaaslon  Hintts. 

(!)•  •  • 

(ii)  Gulf  migratory  group  king 
mackerel — 2. 

***** 

3.  In  §622.42.  paragraphs  (c)(lHi)  and 
(c)(2)(ii)  are  revised  to  rrad  as  follows: 


1622.42 


(c)*  •  • 

(i)  Gulf  migmtmy  gmup.  The  quota  for 
the  Gulf  migratory  group  of  king 
mackerel  is  3.39  million  lb  (1.54  million 
kg).  The  Gulf  migratory  group  is  divided 
into  eastern  and  western  zones 
separated  by  87'"31'06"  W.  long.,  which 
is  a  line  directiy  south  from  the 
Alabama/Florida  boundary.  Quotas  for 
the  eastern  and  western  zones  are  as 
follows: 

(A)  Eastern  zone — 2.34  million  lb 
(1.06  million  kg),  which  is  further 
divided  into  quotas  as  follows: 

[1]  Florida  east  coast  si^aone — 1.17 
million  lb  (0.53  million  kg). 

(2)  Florida  west  coast  subzone— 1.17 
million  lb  (0.53  million  kg),  which  is 
further  divided  into  quotas  by  gear  types 
as  follows: 

(/)  585,000  lb  (265.352  kg)  for  vessels 
fishing  with  hook-and-line  gear. 

(ii)  585,000  lb  (265,352  kg)  for  vessels 
fishing  with  run-around  gillnets. 

[3)  irhe  Florida  east  coast  sulnone  is 
that  pcut  of  the  eastern  zone  north  of 
25''20.4'  N.  lat.,  which  is  a  line  direcUy 
east  from  the  Dade/Monroe  County,  FL, 
boundary,  and  the  Florida  west  coast 
subzone  is  that  part  of  the  eastern  zone 
south  and  west  of  25*20.4'  N.  lat 
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(B)  Western  zone — 1.05  million  lb 
(0.48  million  kg). 


•  •  • 


(2) 

(ii)  Atlantic  migratory  gmup.  The 
quota  for  the  Atiantic  migratory  group  of 
Spanish  mackerel  is  4.00  million  lb 
(1.81  million  kg). 

4.  In  §622.44,  paragraphs  (a)(1)  (iii) 
and  (iv).  paragraph  (a)(2)(i),  and  the  first 
sentence  of  paragraph  (b)(2)  are  revised 
to  read  as  follows: 

§622.44    Commareiai  trip  limits. 

(ill)  In  the  area  between  28*47.8'  N. 
lat  and  25*20.4'  N.  lat,  which  is  a  line 
directiy  east  from  the  Dade/Monroe 
County,  FL,  boundary,  king  mackerel  in 
or  from  the  EEZ  may  not  be  possessed 
on  board  or  landed  from  a  vessel  in  a 
day  in  amounts  exceeding  50  fish  fitmi 
April  1  through  October  31. 

(iv)  In  the  area  between  25*20.4'  N. 
lat  and  25°48'  N.  lat,  whidi  is  a  line 
directiy  west  from  the  Monroe/Collier 
County,  FL,  boundary,  king  mackerel  in 
ot  from  the  EEZ  may  not  be  possessed 
on  board  or  landed  from  a  vessel  in  a 
day  in  amounts  exceeding  125  fish  from 
April  1  through  October  31. 

(2)*  •  • 

(i)  Florida  east  coast  subzone.  In  die 
Florida  east  coast  subzone,  king 
mackerel  in  or  from  the  EEZ  may  be 
possessed  on  board  or  landed  from  a 
vessel  for  which  a  commercial  permit 
for  king  and  Spanish  mackerel  has  been 
issued,  as  required  under 
§622.4(a)(2)(iv),  from  November  1  each 
fishing  year  until  the  subzone's  fishing 
year  quota  of  king  mackerel  has  been 
harvested  or  until  Mardi  31,  whichever' 
occiurs  first,  in  amounts  not  exceeding 
50  fish  per  day. 
*        *        *        •        • 

(b)«  •  • 


(2)  For  the  purpose  of  paragraph 
(b)(l}(ii)  of  this  section,  the  adjusted 
quota  is  3.75  million  lb  (1.70  million 
kg).-  *  • 
•        •        •        •        • 

(FR  Doc  97-27043  Filed  10-10-97;  8:45  am] 
iNJJNQ  OOOE  3S1S-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

50CFRPartM2 


(LO.  lOOISTB] 

Caribbean  Fishery  Management 
Cotfflcii;  Public  Hearing 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA)> 
Commerce. 

ACTION:  Public  hearing;  request  for 
conuaents. 

SUKMURY:  The  Caribbean  Fishery 
Managemmt  Council  (Caribbean 
Council)  will  convene  public  hearings 
on  Amendment  1  to  the  Fishery 
Managmnent  Plan  for  Corals  and  Reef 
Associated  Plants  and.  Invertebrates  of 
Puerto  Rico  and  the  United  States  Virgin 
Islands  (Coral  FMP). 

DATES:  Written  coimnents  will  be 
accepted  until  November  25, 1997.  The 
public  hearings  will  be  on  October  21. 
22,  and  23, 1997,  from  7:00  p.m.  to 
10KK)p.m. 

ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  Miguel  A.  Rolon, 
Executive- Director,  Caribbean  Fishery 
Management  Council,  268  Munoz 
Rivera  Ave.,  Suite  1108,  San  Juan, 
Puerto  Rico  00918.  Copies  of 
Amendment  1  to  the  Coral  FMP  are 
available  at  the  Caribbean  Fishery 
Management  Coimcil,  268i  Munoz 


Rivera  Avenue,  Suite  1108,  San  Juan, 
Puerto  Rico  00918. 

The  hearings  mil  be  held  as  follows: 

October  21, 1997.  at  the  Boulon 
Center,  16-21  Inighed,  Cruz  Bay,  St 
John,  U.S.V.L 

October  22.  1997,  at  the  Legislature 
Chambers,  1  Baracc  Yard,  Veterans 
Drive,  Charlotte  Emily,  St  Thomas, 
U.S.V.I. 

October  23,  1997,  at  the  Caravelle 
Hotel,  44A  Queens  Cross,  Christiansted, 
St  Croix,  U.S.V.L 

FOR  FURTHER  MFORMATXM  CONTACT: 
Miguel  A.  Rolon,  (787)  766-5926;  £bx. 
(787) 766-6239. 

SUPPLEMENTARY  INFORMATION:  The 
Caribbean  Fishery  Management  Council 
will  be  holding  public  hearings  on  the 
draft  Amendment  Number  1  to  the  ' 
Fishery  Management  Plan  for  Corals  and 
Reef  AJssociated  Plants  and  InvertelHates 
of  Puerto  Rico  and  the  United  States 
Virgin  Islands  for  Establishing  a  Marine 
Conservation  District.  The  Council  will 
be  considering  the  establishment  of  a 
proposed  "no-take"  marine 
conservation  district  (MOD)  in  the  EEZ 
due  south  of  St  John,  U.S.V.L  Fishing 
and  the  anchoring  of  fishing  vessels 
would  be  prohibited  in  the  MCD.  The 
proposed  MCD  would  cover 
approximately  20  square  nautical  miles 
and  would  be  delineated  by  connecting 
the  following  coordinate  points  in  the 
order  listed: 


rOnn 

Longiiuda 

A  

B  „. 

C 

D  

18«15.3'  N 
18"t5.0'  N 
18*12.1' N 
18*1  LCN 

64*46.9'  W^ 
64*42.Z  W 
64*42.2'  W 
64*46.9'  W 

Dated:  October  7, 1997. 
Biuce  C  Morehead, 

Acting  Director,  C^ce  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc  97-27072  FUed  10-10-97;  B:45  am] 
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This  section  of  t»M  FEDERAL  REGISTER 
contains  documants  oiwr  ttwn  ru(M  or 
proposed  rules  that  tn  tftptiftt^  to  the 
puMc.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
ruMnga,  daiagattons  of  authority,  filing  of 
patWona  and  appiicatiora  and  agency 
rtatemants  of  organization  arxj  tunctiom  are 
examples  of  docunents  appearing  in  this 


DEPARnHENT  OF  AQMCULTURE 
Submisskin  for  0MB  Review; 


«i 


October  3,  IMT. 

Tlre'Bepaittwnt  of  A^itcuhmre  has 
sv^raitiad  d»  fallowing  infonnation 
craastiiMt^eqiureiirentfs)  to  OMB  far 
uieliw^Md  t^aBBDce  tinder  tiie 
Fiqt^R-neack  Seductioo  Act  ot  1955, 
-IPabttc  fcaw  104-13.  CemnMnO 

is)  whether  ibe  cottactjan  «f 
is  neoMBM 
ofthe-ftMrtionr 
jafhafHnaaKhBtbflrthe 
t^wnnatioD  will  have  {»actical  utility: 
tb)  ttie  aoouracy  of  tke  agency's  estimate 
Sf  burden  iaclBding  the  vdidity  of  llu 
nethodfitsgy  and  assumptions  used;  i/c} 
ways  to  enhance  &e  quality,  utility  and 
clarity  of  the  inforBiation  to  be 
•sUacted;  id)  ways  to  minimize  (be 
Imrden  of  the  collection  aif  infonnatiea 
who  are  to  respond,  including 
the  use  of  appropriate 
•Mtoinatari.  electronic.  meriMUHnri.  or 
othiar  tedmological  coHeetiMi 
techniques  or  other  forms  of  informatian 
technology  should  be  addressed  to;  Desk 
Officer  for  Agricuhuro,  Office  of 
kiforraation  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington.  D.C.  20503  and  to 
Department  Clearance  Office,  USDA, 
OaO.  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
Wfithin  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  r20-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currnitly  valid  C^4B  control   ' 
number. 

•  National  Agricultural  Statistics 
Service 

Titie:  Agricultural  Surveys  Program. 

OMB  Control  Number:  0535-0213. 

Summary  of  Collection:  Information  is 
collected  on  crop  acreage  and 
production,  livestock  inventory  and 
sftocks  of  grain. 

Need  and  Use  of  the  Information:  Tlie 
iaformatioB  is  used  throughout 
Govemaaent  and  agricuhiire  for  policy, 
production,  and  marketing  decMoos. 

Description  of  Respondents:  Farms. 

Number  of  Respondents;  252,900. 

Fpequeney  of  iiesjtanses:  Reporting: 
Montkly:  rpiaifcrly,  sequ-annually: 
aumally. 

Total  Burden  Horns:  139^260. 

•  Fann  Swvide  Aganoy 


OMB  Control  Number:  0575-0137. 
Summary  of  Collection:  This 
regulation  promulgates  the  policies  and 

firocedures  for  community  program 
oans  guaranteed  by  the  Rural  Housing 
Service  and  applies  to  lenders,  holders, 
borrowers  and  other  parties  involved  in 
making,  guaranteeing,  holding,  servicing 
or  liquidating  such  loans. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  determine 
applicant/borrower  eligibility,  prefect 
feasibility,  and  to  ensure  borrowem 
operate  on  a>'souad  basis^and  use  loan 
funds  for  atfthonadd  pttitooses. 

Descmption  c^Jiaspoimenii:  Not-)6>r> 
profit  insti«utens-,-8tate,Lo«al  or'Cribal 
Government. 

Number  of  Renond^iUs:  tdS. 

Frequency  of  twsponggs:  fypot^ag: 
-Quarter^-;  annualiy . 

Total  BiudeB  Havrs.  Jp^K. 


TUie:  Baport  of 

OUB  Contad  Afanber:  0666-0004. 

Smmmary  of  CoHeotkm ;  The  Fans 
Smvice  Agenoy  requires  that  |^«ducers 
report  acreage  for  crops  that  need 
varificatiea  of  coisapitiaiioe,  loan 
eligibility,  cff  crop  iaens. 

Need  and  Use  of4ke  Informabon:  The 
information  is  uara  to  verify  (iiat  the 
.producer  is  eligible  liar  a^ricultmal 
programs. 

Descriptiom  OfBgspondatts:  Farms; 
SlMla.  Local  or  Irbal  Government. 

Number  of  Respondents:  &M,121. 

Frequency  of  Responses:  ftepoitteg: 
Annuoily. 

T<ac^  Bttfd&t  Houfs:  462^3. 

•  Human  Rasouxees  Management 

Title:  USDA  Applicant  Suppleaaentai 
^heet. 

OMB  Control  Number:  0505-8009. 

Summary  of  Collection:  Apphcants 
are  requested  to  provide  employment, 
veteran,  and  disability  status,  and  race/ 
national  origin. 

Need  ana  Use  of  the  Irtformation:  The 
infonnation  will  be  used  to  evaluate 
USDA's  recruitment  and  hiring 
activities. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  50,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  4,000. 

•  Rural  Housing  Service 

Title:  7  CFR  1980-1,  "Community 
Programs  Guaranteed  Loans". 


ffXSK  DBft        ^  ■  Agudailwfa  1  TCfarkeifkig  Sorvloe 


Titk:  Natienai  Research,  Pipmotion, 
aad*€onskuner  hifennation-PronaiAS. 

QMS  Control  Number:  05Sa-^3. 

Summary  of  Cotkction:  infarmation  la 
co)le<Aed  fiN«i  producers,  handlers  and 
processors  includii^  produc2tion. 
disposition,  quallfioaticm  data,  8n# 
asaessraent  iiifonBation. 

f^ed  andVse  of  the  Infaanati»n:  Tlia 
wiarmatioB  is  used  to  strengthen 
marketplace  position  and  to  malnlaki, 
develop,  aad' expand  raaiketa  for  the 
various  commoditiea. 

Description  of  ResponiSents:  Buainess 
or  other  for-profit;  Ipdividl«als  «r 
households;  Farms. 

Nurriber  of  Respondent:  310,342. 

Frequency  of  Responses: 
Recordkeeping;  reportiag:  On  occasion; 
Weekly;  monthly;  anniudly. 

Total  Burdem  Hours:  366,874. 

•  Animal  and  Ptant  Heakh  InspectiaD 
Service 

Title:  Importation  of  Animal  and 
Poultry.  Animal/Poultry  Products, 
Certain  Animal  Embryos,  Semen  and 
Zoological  Animals. 

QftflJ  Control  Number:  0579-0040. 

Surjujtary  of  Collection:  Information  is 
collected  from  importers  concerning  the 
type  of  product  to  be  imported  into  the 
United  States. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  evaluate  the 
health  status  and  risk  factors  associated 
with  moving  animals  or  animal 
products  into  the  United  States. 

Description  of  Respondents:  Business 
or  other  for-profit;  farms. 
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Number  of  Respondents:  178,335. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  64,113. 

Expedited  review  has  been  requested 
for  this  submission. 

•  Rural  Housing  Service 

Title:  7  CFR  1927-^,  "Real  Estate 
Title  Clearance  and  Loan  Closing". 

OMB  Control  Number:  0575-0147. 

Summary  of  Collection:  Information  is 
collected  concerning  real  estate  title, 
estate  title  clearance,  closing  of  loans, 
assumptions,  voluntary  conveyances 
and  credit  sales  in  connection  with 
insured  loans. 

Need  and  Use  of  the  Iiifbrmation:  The 
information  is  usckI  to  ensure 'that  loans 
made  with  Federal  funds  are  legally 
secured. 

Description  of  Respondents: 
Individuals  or  households;  business  or 
other  for-profit;  not-for-profit 
institutions;  farms. 

Number  of  Respondents:  40,000 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  54,»16. 
Daoald  Hukhar,  - 
Depattmental  Clearance  Officer. 
(FR  Doc  97-27102  Filed  1Q-10-97: 8:45  am] 
aajjNQ  COM  Mi»-at-M  ,  .- 

r-,  -■    . 

D£FAflTMENT  OF  AGRfCULTURE 

AgricuNurai  Marketing  Servtca 
[Dockat  No.  CN-«7-«oq 

Notica  of  naquaat  for  Extanaton  and 
RavMon  of  a  Currantty  Approved 
InfonnatkMi  Collactlon 

AOPICY;  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

'   I    -  - 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
annoimces  the  A^cultuial  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for 
GDtton  Classing,  Testing,  and  Standards. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  14, 1997  to  be 
assured  of  considmation. 
AOOinONAL  INFORIMATION  OR  COMMOffS: 
Comments  may  be  mailed  to  USDA, 
AMS,  Cotton  Programs.  1400 
Independence  Avenue,  S.W.,  Stop  0224, 
Room  2641-S.  Washington  D.C.  20250- 
0224.  All  comments  received  will  be 
available  for  public  inspection  at  this 
address  during  the  hours  8:00  a.ra.  to 
4:00  p.m.  Monday  through  Friday. 


SUPPLEMBiTARV  INFORMATION: 

Title:  Cotton  Classing,  Te^ng,  and 
Standards 

OMB  Number:  0581-0008. 

Expiration  Date  of  Approval:  April  30, 
1998 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
infonnation  collection. 

Abstract:  Information  solicited  is  used 
by  the  USDA  to  administer  and 
supervise  activities  associated  with  the 
classification  or  grading  of  cotton, 
cotton  linters,  and  cottonseed  based  on 
official  USDA  Standards.  The 
information  requires  personal  data,  such 
as  name,  tyjM  of  bushiess,  address,  and 
description  of  classification  services 
requested.  These  programs  are 
conducted  under  the  United  States 
Cotton  Standards  Act  (7  U.&C  51b).  the 
Cotton  Statistics  and  Estimates  Act  of 
1927  (U.S.C.  473c),  and  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1622h). 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.83  hours  per 
response. 

Respondents:  Cotton  merdiants; 
warehouses,  and  gins. 

Estimated  Number  of  Respondents: 
307 

Estimated  Number  of  Responses  per 
Respondent:  3.932  (1207/307) 

Estimated  Total  Aiwual  Burden  on 
Respondents:  100  Hours 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  use9;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Amelia  M. 
Eduardo,  Assistant  to  the  Associate 
Deputy  Administrator,  Cotton  Programs, 
AMS.  USDA  1400  Independence 
Avenue.  SW,  Stop  0224,  Room  2641-S, 
Washington.  D.C  20250.  All  comments 
received  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  same  address.  All  responses 
to  this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
^proval.  All  comments  will  become  a 
matter  of  public  record. 


Dated:  October  8, 1997. 
Mary  E.  Atiania. 

Deputy  Administrator,  Cotton  Progroms. 
(FR  Doc  97-27100  Filed  10-10-97: 8:45  am] 
aajJNQ  COOE  M10 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspectfon 
Service 

[Docket  Na  97-092-t] 

Notica  of  Raquaat  for  ExtanakNi  of 
Approval  of  an  Infofmatton  Collaetton 

AOBCY:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request  i. 

summary:  bi  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
Imported  Fire  Ant  regulations. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  15, 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  throiigh 
the  use  of  jiutomated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to;  E>ocket  Na 
97-092-1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-092-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Perscms  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION:  For 
information  regarding  the  Imported  Fiie 
Ant  regulations,  contact  Mr.  Michael 
Stefen,  Operations  Officer,  Domestic 
and  Emergency  Programs,  PPQ,  APHIS, 
4700  River  Road  Unit  134,  Riverdale, 
MD  20737-1236,  (301)  734-8247.  For 
copies  of  more  detailed  information  on 
the  informaticm  collection,  contact  Ms. 
Cheryl  Jwikins*  Infonnation  Collection 
Coordinator,  at  (301)  734-5360. 

SUPPLEMENTARY  MFORMATION: 

Title:  Imported  Fire  Ant 
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OMB  Number:  0579-0102. 

Expiration  Date  of  Approval:  April  30, 
1998. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  of 
the  U.S.  Department  of  Agriculture  is 
responsible  for  preventing  the  interstate 
spread  of  injurious  plant  pests,  such  as 
the  imported  fire  ant,  from  infested 
areas  of  the  United  States  to  noninfested 
areas.  Implementing  this  mission  often 
requires  the  use  of  domestic  quarantines 
to  restrict  the  interstate  movement  of 
articles  that  could  carry  the  plant  pest. 

Restricting  the  interstate  movement  of 
r^ulated  articles  from  an  infested  area 
to  a  noninfested  area  is  crucial  to  our 
mission  of  preventing  the  interstate 
spread  of  the  imported  fire  ant. 

Nursery  owmers  who  elect  to  enter  our 
Imported  Fire  Ant-Free  Nurse^ 
Program  visually  inspect  their  premises 
for  the  presence  of  imported  fire  ants, 
record  the  results  in  a  notebook  or 
logsheet,  and  also  record  any  treatments 
they  perform  if  fire  ants  are  discovered. 

State  plant  protection  officials  collect 
this  information  by  interviewing  the 
nursery  owner,  reviewing  the  owner's 
inspection  and  treatment  records,  and 
inspecting  the  nursery  site.  The 
information  obtained  is  used  for  issuing 
the  various  certificates,  permits,  and 
other  docimients  that  enable  the  nursery 
owner  to  move  regulated  items  (such  as 
potted  nursery  plants,  sod,  or  other 
products]  across  State  lines  to  markets 
outside  the  areas  quarantined  because  of 
imported  fire  ant. 

Without  this  information  collection, 
we  would  be  unable  to  collect  the 
information  we  need  to  efi^ectively 
implement  our  imported  fire  ant 
quarantine. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  continued  use  of  this 
information  collection  activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  die  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to'be 
collected;  and 


(4)  Minimi2e  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g..  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
.3561  hours  per  response. 

Respondents:  U.S.  nursery  owners, 
shippers,  emd  State  and  county  plant 
health  protection  authorities. 

Estimated  number  t)/ respondents: 
2,704. 

Estimated  number  of  responses  per 
respondent:  3.4038. 

Estimated  annual  number  of 
responses:  9,204. 

Estimated  total  annual  burden  on 
respondents:  3,278  hours.  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  anmiAl 
nimiber  o£resp>onse8  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Waahington.  DC,  this  7th  day  of 
October  1997. 
Craig  A.  Keed, 

Acting  Administrator,  Animal  and  Plant 
HeaMt  Inspection  Seivice. 
(FR  Doc.  97-27098  Filed  10-10-47;  8:45  am) 

aaiJNQ  CODE  9410-S4-P 


DEPARTMENT  OF  AORICULTURE 

Farm  Servtce  Agency 

Commodity  Credit  Corporation 

Raquast  for  Reinstatement  and 
Revision  of  a  Previousiy  Approved 
Information  Coiiectton. 

AOBICV:  Farm  Service  Agency  and  the 
Commodity  Credit  Corporation.  USDA 
ACTION:  Notice  and  request  for 
comments. 

StJMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (OCC) 
and  Farm  Service  Agency  (FSA)  to 
request  reinstatement,  with  change,  of  a 
previously  approved  collection  in 
support  of  the  Peanut  Warehouse 
Storage  Loan  and  Handler  Operations 
and  the  Peanut  Poundage  Quota  and 
Marketing  Regulations  Governing  the 
1996-2002  crop  of  peanuts  as 
authorized  by  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(1996  Act). 


DATES:  Comments  on  this  notice  must  be 
received  on  or  before  December  15, 1997 
to  be  assured  consideration. 
AOOmONAL  MFORMATtON  OR  COHMMEffTS: 
Carolyn  Hunter,  Marketing  Specialist, 
Tobacco  and  Peanuts  Division,  Farm 
Service  Agency,  United  States 
Department  of  Agriculture,  STOP  0514. 
1400  Independence  Avenue,  S.W., 
Washington,  D.C.  20250-0514,  (202) 
690-0013,  facsimile  (202)  720-9015;  or 
Internet  e-mail, 
chuntai9wdc.fisa.asda.gov. 

SUPPt^MENTARY  INFOnMATION: 

Title:  Peanut  Poundage  Quota  and 
Marketing  Regulations  for  the  1996 
Through  2002  Crops. 

OMB  Control  Number:  0560-0006. 

7^776  of  Request:  Reinstatement,  with 
change,  of  a  previously  ^>proved 
information  collection. 

Abstract:  The  information  relative  to 
reports  and  recordkeeping  as  authorized 
by  the  Secretary  are  used  by  the  FSA 
and  CCC  to  monitor  and  control 
compliance  with  the  peanut  program  as 
outlined  in  parts  729  and  1446.  Uxhe 
information  is  not  moni^pred  and  data 
not  required,  the  peanut  program  could 
not  operate  and  the  1996  Act  would  not 
be  implemented  as  required  by 
Congress.  The  1996  Act  changed  the 
peanut  potmdage  quota  program  by 
reducing  the  national  quota,  providing 
temporary  seed  quota  allocation, 
removing  the  carryover  of 
undermarketed  quota,  allowing  the 
transfer  of  peanut  pound&ge  quota  to 
any  other  iarm  within  the  same  State, 
providing  for  increasing  marketing 
assessments  under  certain  conditions  to'^ 
cover  losses  in  area  marketing  pools  and 
restricting  transfer  of  peanuts  from 
additional  loan  to  quota  loan. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  9  minutes  per 
response. 

Respondents:  Individual  producers. 

Estanated  Number  of  Respondents: 
255,116. 

Estimated  Total  Annual  Burden  of 
Respondents:  301,690  hours. 

Title:  Peanut  Warehouse  Storage  Loan 
and  Handler  Operations  for  the  1996 
Throiigh  2002  Crops. 

OKW  Control  Number:  0560-0014. 

Type^  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
information  collection. 

Abstract:  The  information  relative  to 
reports  and  recordkeeping  as  authorized 
by  the  Secretary  are  used  by  the  FSA 
and  CCC  to  monitor  and  control 
compliance  with  the  peanut  program  as 
outlined  in  parts  729  and  1446.  If  the 
information  is  not  monitored  and  data 
not  required,  the  peanut  program  could 
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not  operate  and  the  1996  Act  would  not 
be  implemented  as  required  by 
Congress.  The  1996  Act  changed  the 
peanut  warehouse  sterags  loui  and 
handler  operations  program  by  adding 
restrictions  on  transfer  of  peanuts  from 
additional  loan  to  quota  loan. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  8  minutes  per 
response. 

Respondents:  Individual  producers 
and  warehousemen. 

Estimated  Number  of  Respondents: 
179,383. 

Estimated  Total  Aanaal  Burden  of 
Respondents:  54,119. 

J?eqfuest  for  Comments:  Comments  on 
this  information' request  are  sought. 

Proposed  topics  for  comment  include 
may  include,  but  need  not  be  limited  to: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estiinate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  or  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electnmic,  mechanical,  or  other 
technological  collection  techniques  or 
\)ther  forms  of  information  technology. 
Comments  should  be  seat  to  the  Desk 
Office  for  Agriculture,  Office  of 
Information  and  Regidatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503,  and  to  Carolyn 
Hunter,  at  the  address  listed  above.  All 
conuneats  will  also  become  a  matter  of 
public  record. 

OMB  is  required  to  make  a  decision 
concerning  the  coUection(s)  of 
information  contained  in  these    ^ 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
.  within  30  days  of  publication. 

Signed  at  Washington,  D.C,  on  October  1, 
1997. 

Bruce  R.  Waber. 

Acting  Administrator,  Farm  Service  Ag/ency 
and  Acting  Executive  Vice  President. 
Commodity  Credit  Corporation. 
[FR  Doc.  97-27105  Filed  10-10-97;  8:4$  am] 
BNJJNQ  CODE  *41O-0S-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Servioa 

Agency  Information  CoHaction^ 
Activitias:  Proposed  Cotlaction; 
Comment  Requast;  Parformanoa 
Reporting  Syalam,  Managamant 
Evaluation,  Data  Antfyaia,  and 
Corractiva  Action 

AiQBlCY:  Food  and  Consumer  Service, 

USDA. 

actk)n:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  genwal  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections.  The 
proposed  collection  is  an  extension  of 
collection  cunentiy  approved  imder 
Office  of  Management  and  Budget  No. 
0584-0010. 

t>ATE8:  Written  comments  must  be 
submitted  on  or  before  Deconber  15. 
1997. 


ii  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
Information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  coUection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Joseph  H. 
Pinto.  Chief,  State  Administration 
Branch.  Food  Stamp  Program,  Food  and 
Consumer  Service,  U.  S.  Department  of 
Agriculture.  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will  also 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
form  and  instruction  should  be  directed 
to  Jose]^  H.  Pinto,  (703)  305-2383. 

SUPPLEMEFfTARY  INFORMATION: 

Title:  Perfdrmance  Reporting  System, 
Management  Evaluation,  Data  Analysis, 
and  Corrective  Action. 

Oh4B  Number:  0584-0010. 

Expiration  Date;  October  31, 1997. 


Type  of  Request:  Reinstatement 
without  change,  of  this  previously 
approved  collection  of  information. 

Abstract:  The  purpose  of  the 
Performance  Reporting  System  (PRS)  is 
to  ensure  that  each  State  agency  and 
project  area  is  operating  the  Food  Stamp  , 
Program  in  accordance  with  the  Food 
Stamp  Act  of  1977,  as  amended.  (Act) 
and  corresponding  program  regulations. 
Under  Section  11  of  the  Act,  State 
agencies  must  maintain  necessary 
reccHds  to  ascertain  that  the  Food  Stamp 
Program  is  operated  in  compliance  with 
the  Act  and  regulations  and  must  make 
these  records  available  to  the  Food  and 
Consimier  Service  (FCS)  for  inspection 
and  audit. 

Management  Evaluation  (ME)  Review 
Schedules — Unless  the  State  receives 
approval  for  an  alternative  ME  review 
schedule,  each  State  agency  is  required, 
under  7  CFR  Part  275  to  submit  one 
review  schedule  every  one,  two,  or  three 
years,  depending  on  the  project  area 
make-up  of  the  State. 

Data  Analysis— Undm  7  CFR  Part  275. 
each  State  must  establish  a  system  for 
analysis  and  evaluation  of  all  data 
available  to  the  State.  Data  analysis  and 
evaluation  is  an  ongoing  process  that 
facilitates  the  development  of  effective 
and  prompt  correction  action. 

Corrective  Action  Ffons— Under  7    " 
CFR  Part  275,  State  agencies  mtist 
prepare  a  Corrective  Acticm  Plan  (CAP) 
adc&essing  identified  deficiencies.  The 
State  agencies  must  develop  a  system 
for  monitoring  and  evaluating  corrective 
action  and  submit  CAP  updates  to  FCS 
twice  a  year. 

Affected  Public:  53  State 
governments. 

Estimated  Number  of  Respondents: 
2896  (includes  project  areas  within  the 
53  State  governments  responsible  for  the 
administration  and  operation  of  the 
Food  Stamp  F*rogram). 

Number  of  responses  per  respondent: 
2.0614. 

Estimated  Total  annual  responses: 
5,970. 

Hours  per  response:  99.3534. 

Number  of  record  keepers:  53. 

Estimated  Annual  hours  per  record 
keepers:  1.451. 

Total  record  keeping  hours:  75. 

Total  annual  reporting  hours:  593,215 
(total  hours  per  response  plus  total 
recordkeeping  hours). 

Dated:  October  1, 1997. 
Yvette  S.  Jackson. 

Acting  Administmtor,  Food  and  Comumer 
Service. 

[FR  Doa  97-27103  Filed  10-10-07;  8:45  am] 
BILIJNQ  OOOE  MtO-aS^ 
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BARRY  QOLDWATER  SCHOLARSHIP 
AND  EXCELLENCE  m  EDUCATION 
FOUNDATION 

SufMhkt*  Act  Meeting 


:  AND  DATE:  2:00  pm.  Wednesday, 
October  29. 1997. 

place:  SDG-59,  Dirksen  Senate  Office 
Building,  Washington,  EX:  20510. 
STATUS:  The  meeting  will  be  open  to  the 
public.  .    . 

MATTBU  TO  BE  CONSIDERED: 

1.  Review  and  approval  of  the 
minutes  of  the  March  12.  1997  Board  of 
Trustees  meeting  meeting. 

2.  Report  on  end  of  fiscal  year 
financial  status  of  the  Foundation 
endowment  fund. 

A.  Review  of  investment  policy  and 
current  portfolio. 

3.  Discussion  of  the  proposed  1908/99 
scholarship  competition. 

4.  Other  Business  brought  before  the 
Botfd  of  Trustees. 

CONTACT  PeraON  POAMORE  MFONMATION: 

Gerald  J.  Smith.  President,  Telephone: 

(703) 756-6012. 

Gerald  J.SMith. 

Pfesident. 

(FR  Ooc  97-27220  Filed  10-9-97;  10:24  aaj 

I  OOK  47W-M-II 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttw  Cansus 

Raport  of  Pr«vaMH>wned  Bunding  or 
Zofilng  Parmits  Issuad  (BuHdIfig 
Pannlts  Survay) 

AC7X3N:  Proposed  collection:  comment 
request. 


r:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  ccmtinuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  IS, 
1997. 

ADOnCSSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 


instrument(s)  and  instructions  should 
be  directed  to  Linda  P.  Hoyle,  Bureau  of 
the  Census,  Manufacturing  stnd 
Construction  Division,  Room  2105,  FOB 
4,  Washington,  DC  20233-6900.  (301) 
457-1321. 

SUPPLEMENTARY  INFORMATION: 
L  Abetract 

The  Bureau  of  the  Census  produces 
statistics  used  to  monitor  activity  in  the 
large  and  dynamic  construction 
industry.  Given  the  importance  of  this 
industry,  several  of  the  statistical  series . 
are  key  economic  indicators  .'Two  such 
series  are  (a)  Housing  Units  Authorized 
by  Building  Permits  and  (b)  Housing 
Starts.  Both  are  cased  on  data  from 
samples  of  permit-issuing  places.  These 
statistics  help  state  and  local 
governments  and  the  Federal 
Government,  as  well  as  private  industry, 
to  analyze  this  important  sector  of  the 
economy. 

The  Bureau  of  the  Census  uses  Form 
C-404  to  collect  data  to  provide 
estimates  of  the  number  and  valuati<m 
of  new  residential  housing  units 
authorized  by  building  permits.  We  use 
the  data,  a  component  of  the  index  of 
leading  economic  indicators,  to  estimate 
the  number  of  housing  units  started, 
completed,  and  sold,  if  single-flamily, 
and  to  select  samples  for  the  Census 
Bureau's  demographic  surveys. 
Policymakers,  planners,  businessmen/ 
women,  and  others  use  the  detailed 
geographic  data  collected  from  state  and 
local  officials  on  aew  residential 
construction  authorized  by  building 
permits  to  monitor  growth  and  plan  for 
local  services,  and  to  develop 
production  and  marketing  plans.  The 
Building  Permits  Survey  is  the  only 
source  of  statistics  on  residential 
construction  for  states  and  smaller 
geographic  areas. 

We  are  making  the  following  chaages 
to  the  form: 

a.  No  longer  collect  data  on  publicly- 
owned  construction  authorized  by 
building  permits  because  we  no  longer 
need  these  data. 

b.  Combined  two  separate  items, 
single-family  houses  attached  and 
single-family  houses  detached,  into  one 
item  because  we  no  longer  needed  to 
collect  these  data  separately. 

c.  We  deleted  one  question,  "Are  you 
aware  of  any  new  permit-issuing 
jurisdictions?"  because  we  no  longer 
need  this  information. 

We  will  collect  data  for  new 
residential  nonhousekeeping  buildings; 
new  nonresidential  buildings;  additions, 
alterations,  and  conversions;  and 
demolitions  and  razing  of  bxiildings 
only  through  a  reimbirrsable  agreement. 


If  we  do  not  get  that  agreement,  we  will 
collect  data  for  only  new  privately- 
owned  residential  btiildings  authorized 
by  building  permits. 

n.  Method  of  CoUection 

We  collect  this  information  by  mail 
and  electronically  through  files  we 
download  or  receive  on  diskettes. 

Monthly,  we  collect  this  information 
by  mail  for  8,170  permit-issuing 
jurisdictions  and  electronically  for  550 
jurisdictions.  Annually,  we  collect  this 
information  by  mail  for  10,180 
jurisdictions. 

m.DaU 

CMB  Number:  0607-0094. 

Form  Number:  C-404. 

Type  of  Review:  Regular  submission. 

Affected  Public:  State  and  local 
governments. 

Estimated  Number  <rf  Respondents: 
18,900. 

Estimated  Time  Per  Hesponse:  16 
minutes  for  monthly  respondents  who 
report  by  mail,  3  minutes  for  monthly 
respondents  who  report  electronically, 
and  25  minutes  for  annual  respondeiks 
who  report  by  maiL 

Estimated  Total  Annual  Burden 
Hours:  30,716. 

Estimated  Total  Annual  Cost:  We 
estimate  that  the  cost  to  the  respondents 
to  provide  the  data  will  be  $438,636 
based  on  an  average  hoiirly  salary  of 
$14.65  *  for  state  and  local  government 
employees. 

Respondent's  Obligation:  Voluntary. 

Legd  AollMrity:  Title  13  U.S.C,  Section 
182.  ^ 

TV.  Kequest  for  CommentB 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  inlbrmation  shall  have 
practical  utility;  (b)  the  accuracy  of  the- 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (dj  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  throiigh  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OM6 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 


1  Taken  from  the  Census  Butmu's  Annual  Survey 
of  State  and  Local  Govenunent  Employment 
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Dated:  October  8. 1997. 
Liniia  En^lmner. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-27135  FUed  10-10-97:  8:45  am] 
aaxMQ  oooc  isi»-er-p 

DEPARTMENT  OF  COMMERCE 

Buraau  Of  ttw  Cansua 

Survay  of  Building  and  Zoning  Parmit 
Syatana 

ACTION:  Proposed  collection;  comment 
request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperworic  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  conunent  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(cH2)(A)). 

DATES:  Written  ctmunents  must  ba 
submitted  on  or  before  November  28, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230. 

FOR  FURTHER  MFORMATKM  CONTACT. 
Requests  for  additional  information  or 
copies  of  the  information  collection 
in8trument(s)  and  instructions  should 
be  directed  to  Linda  Hoyle, 
Manufactiuing  and  Construction 
Division,  Bureau  of  the  Census,  Room 
2105-FOB  4,  Washington.  DC  20233- 
6900,  phone  number  (301)  457-1321. 

SUPPI3CNTARY  aiFORMATION: 

LAbelract 

The  Bureeu  of  the  Census  produces 
statistics  used  to  monitor  activity  in  the 
large  and  dynamic  construction 
industry.  These  statistics  help  state  and 
local  governments  and  the  Federal 
Government,  as  well  as  private  industry, 
to  analyze  this  important  sector  of  the 
economy.  The  accuracy  of  the  Census 
Bureau  statistics  regarding  the  amount 
of  construction  authorized  depends  on 
data  supplied  by  building  and  zoning 
officials  throughout  the  country. 

The  Bureau  of  the  Census  uses  Form 
C-411  to  obtain  information  from  statfr 
and  local  building  permit  officials 
needed  for  updating  the  universe  of 
permit-issuing  places.  The  questions 
pertain  to  the  legal  requirements  for 
issuing  building  or  zoning  permits  in 


the  local  jurisdictions.  Information  is 
obtained  on  such  items  as  geographic 
coverage  and  types  of  construction  for 
which  permits  are  issued. 

The  universe  of  permit-issuing  places 
is  the  sampling  frame  for  the  Building 
Permits  Survey  (BPS)  and  the  Survey  of 
Construction.  These  two  sample  surveys 
provide  widely  used  measures  of 
construction  activity,  including  the 
economic  indicators.  Housing  Units 
Authorized  by  Building  Permits  and 
Housing  Starts. 

We  n^e  the  following  changes  to  the 
form: 

a.  We  deleted  two  questions:    < 

(1)  "What  kind  of  permits  does  yoiir 
office  issue?"  and 

(2)  "When  did  your  government  first 
begn  issuing  permits?" 

The  first  question  asked  for  the  same 
information  as  another  question.  We  no 
longer  need  the  information  requested 
in  the  second  question. 

b.  We  added  two  questions: 

(1)  "If  the  jurisdiction  listed  in 
Section  A.1  is  a  county,  does  jrour  office 
issue  permits  for  portions  of 
jurisdictions  located  in  other  counties?" 
and 

(2)  "If  the  jurisdiction  listed  in 
Section  A.1  is  a  city,  town,  village, 
bwough  or  tovniship,  is  it  in  more  than 
one  county?" 

We  need  the  above  information  to 
ensure  that  we  update  our  imiverse  of 
pennit-issuing  places  correctly  for  these 
types  of  places. 

We  will  request  information  about 
pomits  issued  for  new  residential 
nonhousekeeping;  new  nonresidential 
building;  additions,  alterations,  and 
conversions;  and  demolitions  and  razing 
of  buildings  only  through  a 
reimbursable  agreement.  If  vre  do  not  get 
that  agreement,  we  will  only  collect 
information  about  permits  issued  for 
new  residential  buildings. 

n.  Method  of  Collection 

The  form  is  sent  to  a  jurisdiction 
when  the  Census  Bureau  has  reason  to 
believe  that  a  new  permit  system  has 
been  established  or  an  existing  one  has 
changed,  based  on  information  from  a 
variety  of  sources  including  survey 
respondents,  regional  councils  and 
Census'  Geography  Division  which 
keeps  abreast  of  changes  in  corporate 
status.  Responses  typically  approach 
100  percent 

nLDaU 

OMB  Number;  0607-0350. 

Form  Number:  C-411. 

Type  of  Review:  Regular  submissioiL. 

Affected  Public:  State  and  Local 
Governments. 

Estimated  Number  of  Respondents: 
2,000  per  year. 


Estimated  Time  Per  Resporue:  15 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  500  hours. 

Estimated  Total  Annual  Cost:  The 
cost  to  the  respondents  is  estimated  to 
be  $7,325  based  on  an  average  hourly 
salary  of  $14.65  >  for  state  and  local 
government  employees. 

Respondent's  Obligation:  Vohmtary. 

Legal  Authority:  Title  13  USC  Section 
182. 

IV.  Raqiiaat  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  ageiury,  including 
wdiether  the  information  riiail  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the         «;< 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  iiududing  through  the 
tise  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  C^iB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dtfed:  October  8, 1997. 


DepartmentaJ  Forms  Qeartmce  Officer.  Office 
(^Management  and  Organization. 
(FR  Doc.  97-27136  Fikd  10-10-97;  8:45  am) 
Mxen  oooa  3si*-«r-# 

DEPARTMENT  OF  COMMERCE 

Inlamattonal  Trada  AdministraHon 
[A-301-S0SI 

Cartaln  Fraah  Cut  rioware  From 
Cotamtaia;  Rnal  Raoutta  and  Paillai 
Raaciaaton  of Airtidumping  Duly 
Adinini8trati«»Raviaw 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  and 
partial  rescission  of  antidumping  dilty 
administrative  review. 

summary:  On  April  8, 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  ninth  administrative 


*  Taken  from  the  Censu*  Bureau's  Annual  Survey 
of  Stale  and  Local  Govenuneat  EmpioymeoL 
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review  of  the  antidiimping  (AD)  duty 
order  on  certain  fresh  cut  flowers  fix)in 
Colombia.  This  review  covers  a  total  of 
351  producers  andVor  exporters  of  fresh 
cut  flowers  to  the  United  States  during 
the  period  March  1, 1995  through 
Fd)ruary  29, 1996. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  made  certain  changes  for  the  final 
results.  The  review  indicates  the 
existence  of  dumping  margins  for 
certain  firms  duriog  the  review  period. 

EFFECTIVE  DATE:  October  14,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Graham  or  Roy  Malmrose, 
Office  1,  Group  1,  AD/CVD 
Enforcement,  Import  Administration. 
Intematioiial  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-4105  and  (202)  482-5414. 
respectively. 

APPUCABLE  STATl/TE  AND  REGULATIONS: 
The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imiess  otherwise 
indicated,  all  citations  to  the 
Department's  regiilations  are  to  those 
codified  at  19  CF.R.  Part  353  (April 
1997). 

SUPPLEMBaARY  HffORMATlCN: 

Background 

On  April  8. 1997,  we  published  a 
notice  of  Preliminary  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review  (Preliminary 
Results),  wherein  we  invited  interested 
parties  to  commmt.  See  62  FR  16772 
(April  8. 1997).  At  the  request  of 
interested  parties,  we  held  a  public 
hearing  on  June  6, 1997. 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  certain  fresh  cut  flowers 
from  Colombia  (standard  carnations, 
miniature  (spray)  carnations,  standard 
chrysanthemums  and  pompon 
chrysanthemums).  These  products  are 
currently  classifiable  under  item 
numbers  0603.10.30.00, 0603.10.70.10. 
0603.10.70.20.  and  0603.10.70.30  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 


The  written  description  of  the  scope  of 
this  order  remains  dispositive. 

Rescission 

At  the  time  of  our  Preliminary 
Results,  we  had  received  responses  from 
63  firms  indicating  that  they  did  not 
ship  during  the  period  of  review  (POR). 
As  a  check  on  this  information,  we 
requested  and  received  from  the  U.S. 
Customs  service  a  listing  of  all 
companies  which  shipped  subject 
merchandise  to  the  United  States  during 
the  POR.  Customs'  listing  confirmed  40 
of  the  companies'  claims  that  they  had 
no  shipments  during  the  POR  and  the 
Department  verified  that  one  company 
did  not  export  subject  merchandise.  For 
the  remaining  22  that  claimed  no 
shipments,  but  whose  names  appeared 
on  Customs'  list,  we  determined  that 
those  companies  failed  to  cooperate  to 
the  best  of  their  ability  and  assigned 
them  an  adverse  facts  available  (AFA) 
rate. 

Subsequent  to  the  Preliminary 
Results,  we  received  information  about 
those  22  companies.  We  examined 
docimnentation  for  each  firm  and  foimd 
that  the  entries  reported  by  Customs  for 
21  of  these  firms  resulted  from  either  a 
mistaken  listing  of  the  respondent  firm 
as  the  producer  or  an  incorrect  listing  of 
the  flower  type  and  HTS  number. 
Therefore,  we  have  determined  that 
these  companies  did  not  ship  the 
subject  merchandise  during  the  POR. 
For  a  complete  list  of  these  companies, 
see  section  entitled  "Non-Shippers"  in 
this  notice.  (The  remaining  company  is 
discussed  below.) 

Consistent  with  our  administrative 
practice,  we  have  rescinded  our  review 
of  the  62  companies  with  no  shipments 
during  the  POR.  See  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China;  Preliminary  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  62  FR  1734 
(January  13,1997)  (rescinding  review  in 
part  with  respect  to  respondents  which, 
the  Department  determined,  had  no 
shipments  of  the  subject  merchandise 
during  the  POR);  see  also.  19  CFR 
351.213(d)(3)  (62  FR  27296  (May  19, 
1997))  (although  this  review  is  not 
governed  by  these  new  regulations,  they 
do  reflect  current  practice). 

Regarding  the  remaining  com{>any, 
Flores  Tiba.  Customs'  data  indicated 
five  entries  of  subject  merchandise 
exported  by  Flores  Tiba  during  the  POR. 
On  June  5  and  July  21, 1997,  Flores  Tiba 
submitted  information  demonstrating 
that  while  portions  of  Customs  data 
were  incorrect.  Flores  Tiba  did  have  one 
entry  of  subject  merchandise  during  the 
POR.  Flores  Tiba  explained  that  the 
company  does  not  produce  or  export 


subject  merchandise  in  its  normal 
course  of  business;  the  sale  in  question 
was  a  special  order  of  a  negligible 
quantity.  For  this  reason,  the  sale  had 
been  overlooked. 

Flores  Tiba's  submissions 
notwithstanding,  the  Department  lacks 
the  necessary  information  to  calculate  a 
margin  for  Flores  Tiba's  entry  during  the 
POR.  Therefore,  in  accordance  with 
section  776(a)  of  the  Act.  the 
Department  has  resorted  to  the  use  of 
facts  available  (FA)  for  Flores  Tiba. 
However,  upon  consideration  of  Flores 
Tiba's  explanation  for  the  oversight,  we 
have  determined  that  an  adverse 
inference  is  not  warranted.  Given  that 
Flores  Tiba  does  not  normally  produce 
or  export  the  subject  merchandise,  it  is 
not  unreasonable  that  a  small  sale  such 
as  this  would  be  overlooked.  Moreover, 
the  error  was  discovered  too  late  to 
allow  respondent  sufficient  time  to 
correct  the  deficiency  (i.e.,  to  submit  the 
information  which  would  allow  us  to 
calculate  a  margin).  Therefore,  as  FA, 
we  have  assigned  Flores  Tiba  the  non* 
selected  respondent  rate  of  2.26  percent. 

Duty  Absorption 

On  March  29, 1996,  petitioner,  the 
Floral  Trade  Council  (FTC),  requested 
that  the  Department  determine  whether 
AD  duties  had  been  absorbed  by 
respondents  during  the  POR.  Section 
751(a)(4)  of  the  Act  provides  for  the 
Department,  if  requested,  to  determine, 
during  an  adnunistrative  review 
initiated  two  or  four  years  after 
publication  of  the  order,  whether  AD 
duties  have  been  absorbed  by  a  foreign 
producer  or  exporter  subject  to  the 
order,  if  the  suoject  merchandise  is  sold 
in  the  United  States  through  an  importer 
which  is  affiliated  with  such  foreign 
producer  or  exporter.  The  statute 
requires  the  Department  to  notify  the 
International  Trade  Commission  of  its 
findings  regarding  duty  absorption  for 
consideration  in  conducting  a  five-year 
"sunset"  review  (to  determine  whether 
revocation  of  the  order  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
dumping  and  of  material  injury). 
Section  751(a)(4)  was  added  to  the  Act 
by  the  URAA.  The  regulations  governing 
this  review  do  not  address  this 
provision  of  the  Act. 

For  "transition  orders,"  as  defined  in 
section  751(c)(6)(C)  of  the  Act,  i.e.. 
orders  in  effect  as  of  January  1. 1995, 
section  351.213(j)(2)  of  the  Department's 
recently  enacted  regulations  provides 
that  the  Department  will  make  a  duty 
absorption  determination,  if  requested, 
for  any  administrative  review  initiated 
in  1996  or  1998.  See  62  FR  27296  (May 
19, 1997).  The  preamble  issued  when 
these  regulations  were  proposed  in  1996 
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explains  that  reviews  initiated  in  1996 
will  be  considered  initiated  in  the 
second  year  and  reviews  initiated  in 
1998  will  be  considered  initiated  in  the 
fourth  year.  See  61  FR  at  7308,  7317 
(February  27. 1996).  Although  these 
recently  enacted  regulations  are  not 
binding  upon  the  E)epartment,  they  do 
constitute  a  public  statement  of  how  the 
Department  expects  to  proceed  in 
construing  section  751(a)(4)  of  the 
amended  statute.  This  approach  ensures 
that  interested  parties  will  have  the 
opportimity  to  request  a  duty  absorption 
determination  prior  to  the  time  fior  ■ 
simset  review  of  transition  orders  under 
section  751(c).  Because  the  order  on 
certain  fi^sh  cut  flowers  frt>m  Colombia 
has  been  in  effect  since  1986,  this  is  a 
transition  order.  Ctmsaquently,  based  an 
the  policy  stated  above,  it  is  appropriate 
for  the  Department  to  examine  duty 
absorption  in  this  ninth  review,  which 
was  initiated  in  1996. 

In  accordance  with  the  statute,  at 
section  751(a)(4).  the  Department  must 
determine  whether  duty  absorption  has 
occurred  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
importer  affiliated  with  the  foreign 
producer  or  exporter.  Of  the  selected 
respondents,  the  following  have 
affiliated  importers:  The  Agrodex  Group 
(Agrodex).  the  Caicedo  Group  (Caicedo), 
the  Claveles  Colombianos  Group 
(Clavecoi),  the  Cultivos  Miramonte 
Group  (Miramonte),  the  Floraterra 
Group  (Floraterra).  the  Florex  Group 
(Florex),  the  Guacatay  Group 
(Guacatay),  the  HOSA  Group  (HOSA), 
the  Maxima  Farms  Group  (Maxima),  the 
Queen's  Flowers  Group  (Queen's)  and 
the  Tuchany  Group  (Tuchany). 
Furthermore,  we  have  determined  that 
there  are  dumping  margins  for  the 
following  conipaBies  with  resped-to  the 
percentages  of  their.  U^.  sales  (by 
quantity)  indicated  below: 


Name  o(  company 

Percentage  of 
U.S.  afntiated 
importer  sales 
wnth  margins 

Agrodex _ 

OdtCOOO  .»•••••••••••■>••«••. ..MM*- 

Clavecoi ., . 

Floraterra  m^..— 

Rorex ..„.« _,„ 

Guacatay  ^... — \^..^^.^. 

HOSA  . 

Maxima  „ ; 

Miramonte ...,„._„. 

1.11 
100 

9.13 
33.40 

8.85 
15.20 
15.88 
34.98 
17.53 

Queens  . .. 

Tuchany  ..... 

9.90 
22.33 

In  the  case  of  Caicedo,  we  are  unable 
to  calcudate  a  margin  based  on  its 
response  and  have,  therefore, 
determined  its  dumping  margin  entirely 
on  the  basis  of  AFA.  We  also  have 


determined,  based  on  AFA;  that  there 
are  margins  on  all  sales.  Lacking  other 
information,  we  find  duty  absorption  on 
all  sales.  See,  e.g.,  Antifriction  Bearings 
(other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France, 
Germany,  Italy,  Japan,  Romania, 
Singapore.  Sweden,  and  the  United 
Kingdom;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  62  FR  31566. 
31568  (June  10, 1997).  With  respect  to 
those  companies  whose  margins  are  not 
determined  based  on  FA,  we  presume 
that  the  duties  will  be  absorbed  for 
those  sales  which  were  dumped,  unless 
there  is  evidence  {e.g.,  an  agreement 
between  the  affiliated  importer  and  the 
unaffiliated  purchaser)  that  the 
unaffiliated  purchasers  in  the  United 
States  will  pay  the  full  duty  ultimately 
assessed  on  the  subject  merchandise. 
Although  in  this  case  cwtain  companies 
have  provided  invoices  which 
sepmvtely  list  an  amount  for  estimated 
AD  duties  which  they  are  charging  their 
imaffiliated  purchasers^  this  is  not 
evidence  of  payment  of  antidumping 
duties  by  the  customer,  and  none  of 
these  companies  has  presented  evidence 
of  agre«nants  with  unaffiliated 
purchasers  to  pay  ultimately  assessed 
AD  duties.  Therefore,  we  find  that  the 
AD  duties  have  t}een  absorbed  by  the 
above-listed  firms  on  the  percentage  of 
U.S.  sales  indicated.  See62  FR  31568. 

Anal]r8i8  of  Conunents  Received 

We  invited  interested  parties  to 
comment  on  our  preliminary  results  and 
partial  rescission  of  the  order.  We 
received  case  and  rebuttal  briefe  frtnn 
the  FTC,  the  Asociacion  Colombiana  de 
Exportadores  de  Flores  (Asocolflores), 
an  association  of  Colombian  flower 
producers  representing  many  of  the 
respondents  in  this  case,  and  HOSA  and 
Caicedo. 

General  Issues 

Comment  1 :  Asocolflores  argues  that 
the  Department's  decision  to  Ihnit  the 
review  to  the  largest  exporters  and  then 
apply  to  non-selected  respondents  the 
weighted-average  margin  of  these 
selected  respondents  violates  due 
process  and  the  AD  statute.  Asocolflores 
contends  that  the  13  largest  producers 
are  note  statistically  valid  sample  and 
thus  their  average  rate  is  not 
representative  for  the  non-selected 
respondents.  It  adds  that  the 
Department  has  no  right  to  disregard 
questionnaire  responses  received  from 
non-selected  respondents. 

The  FTC  disagrees  contending  diat 
the  statute  gives  the  Department 
exclusive  authority  to  assign  margins 


based  on  a  sample  of  the  largest 
exporters.  The  FTC  also  notes  that  the 
Department  disclosed  to  all  parties  the 
alternatives  and  considered  comments 
before  deciding  on  this  methodology. 

DOC  Position:  We  agree  with  the  FTC 
According  to  the  statute  and  SAA,  die 
authority  to  select  respondents,  whether 
using  samples  or  choosing  the  largest 
exporters,  rests  exclusively  with  die 
Etepartment.  See  section  777A(a-c)  of 
the  Act  and  SAA  at  202.  Given  the  large 
number  of  respondents  in  this  case  and 
the  new  statutory  deadlines,  the 
Department  concluded  that  limiting  the 
number  of  exporters  examined  was 
administratively  necessary.  The 
Department  requested  comments  on  two 
proposed  options  for  limiting  the 
number  of  companies  to  be  examined. 
After  analjrzing  those  comments  from 
the  interested  parties,  we  chose  to  limit 
the  number  of  companies  examined  by 
reviewing  the  largest  exp>orters.  See 
Memorandum  for  Barbara  Stafford  from 
Team  dated  November  21, 1996.  With 
respect  to  not  examining  the  responses 
received  bom  non-selected  respondents, 
the  statute  does  not  require  that  we  look 
at  every  questionnaire  response  placed 
on  the  record.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Bicycles  From  the  People's 
Republic  of  China,  61  FR  19036  (April 
30,  1996). 

Finally,  with  regard  to  applying  the 
weighted-average  margin  of  selected 
respondents  to  the  non-selected 
respondents,  section  777A(c)(2)  of  the 
Act  provides  the  Department  with  the 
authority  to  determine  margins  by 
Umiting  its  examination  to  a  statistically 
valid  sample  of  exporters  or  the  largest 
voliune  of  the  subject  merchandise  that 
can  be  reasonably  examined.  This 
subparagraph  is  formulated  as  an 
exception  to  the  general  rule  that  each 
company  for  which  a  review  is 
requesteid  will  be  individually  examined 
and  receive  a  calculated  margin.  The 
method  for  establishing  the  rate  for  the 
non-selected  respondents  is  left  to  tb« 
agency's  discretion.  As  discussed  in 
comment  2,  the  weighted-average  of  the 
calculated  rates  is  a  reasonable  method. 

Comment  2:  Asocolflores  states  that    - 
the  Department  properly  excluded  the 
one  rate  based  entirely  on  AFA  in 
calculating  the  rate  applied  to  non- 
selected  responding  companies. 
However,  citing  Serampore  Indus.  Pvt. 
Ltd.  V.  United  States  (696  F.  Supp.  665, 
669  (OT 1988))  and  Romerv.  Evans, 
116  S.  Q.  1620. 1627  (1996), 
Asocolflores  contends  that  there  is  no 
legal  basis  for  the  Department's 
exclusion  of  zero  and  de  minimis 
margins  from  the  margin  applied  to  non- 
selected  respondent  companies. 
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Asocolflores  claims  that  due  process 
would  be  violated  if  only  selected 
respondents  benefitted  from  zero  or  de 
minimis  margins.  If  some  of  the 
respondents  selected  by  the  Department 
show  zero  or  de  minimis  margins, 
Asocolflores  states,  it  is  reasonable  to 
assume  that  some  of  the  non-selected 
respondents  also  would  have  received 
the  same  had  they  been  individually 
reviewed.  Asocolflores  reminds  the 
Department  that  the  purpose  in  limiting 
the  review  to  only  13  selected 
respondents  was  to  use  their  rates  to 
project  the  rates  of  the  non-selected 
respondents.  Acknowledging  that  the 
AD  statute  provides  for  the  exclusion  of 
zero  and  de  minimis  margins  in 
calculating  the  cash  deposit  rate  lor 
non-examined  produows  in  an 
investigation.  Asocolflores  dlftvuutiates 
this  situation  from  the  final  leaaks  of  an 
adofiiBiMiative  review  which  "give  nse  to 
«Btuei  ^ty  paymenli  (as  opposed  to 
caah  deposit  rates).  Aascetflbpes 
entphaeizes  that.  fceca«tae  <he 
Dapartaent  dedded  «•  Kmitibe  trnxeAjej 
•f  reayendants,  aH  «Kpocters  apd 
inyrteasdo^rth— e<hedbaity>» 
obtaiB^keir  0WB  aaaeemBest  ntas  ■• 
(hey  Boamally  wookl  m  am. 
•dainietntrve  review. 

Ae  FTC  olqects  Qd  the  poaition 
■Igwieed  fay  AaocoManw,  iliitiin,  that 
ibam  is  DS  vsdid  basia-fiu'  exaluifipa 
margkaa  based  on  AFA  an  oae  tuM 
while  .uckidng  de  minimis  aMgiH»«B 
lh«  cAtt.OB  Ih*  contrary,  the  FDG 
aifOfas  tbat  d*  DapartxnaHt  skeuld 
include  maigins  based  on  AFA  in  Ike 
rate  appfied  to  no»>— iected  respending 
companies  aimcm  It  it  likely  that  some 
Ofdoats  wouid^haiae 
fw  Aeir  owD  eakndaled 
verificalimM,  Wue  to 
— hmtiesponsea.  etc.  The  FTC  cites  the 
Cowt  of  iBtematioBal  Tcade  [OT]  in 
Flood  Trade  Coancil  v.  United  States 
Cl6  C3T  654,  657.  799  F.  Supp.  11«,  119 
(19921)  where  it  said,  "this  court  has 
approved  'all  other'  rales  based  on  an 
avwage  that  includes  BIA  rates"  and 
later  whese  it  s^s  "tn)ot  aH  BIA  rates 
are  inappropriate  for  use  in  calculating 
unified  all  other'  rates"  (Id.  At  658,  799 
F.  Supp.  at  120). 

D(DC  Position:  We  have  continued- to 
calculate  the  cash  deposit  rate  bk  non- 
selected  respondents  by  excluding  both 
AFA  and  zero/de  minimis  rates.  While 
there  may  be  situations  when  it  would 
be  appropriate  to  include  AFA  or  zero/ 
de  minimis  rates  in  the  rate  to  be 
applied  to  companies  whose  entries  are 
not  individually  examined,  there  is  no 
over-arching  rule  as  to  their  inclusion  or 
exclusion.  With  respect  to  the 
precedents  dted  by  the  FTC  and 
Asocolflores.  the  situation  here  differs 


in  that  we  have,  for  the  first  time, 
restricted  a  review  to  the  largest 
exporters. 

Underlying  the  alignments  of  both  the 
FTC  and  Asocolflores  is  the  notion  that 
the  selected  respondents  are  somehow 
representative  of  the  whole  group  of 
potential  producers/exporters.  As  in 
investigations,  where  only  the  largest 
producers/exporters  are  selected,  those 
selected  here  cannot  necessarily  be  said 
to  be  representative  of  the  whole 
population.  Therefore,  we  cannot  treat 
the  selected  companies  as  a  statistical 
sample  ai:iil  compute  a  margin  that  is 
based  on  {he  results  for  all  of  the 
selected  companies.  As  for  Asocolflores' 
concerns  that  due  process  would  be 
denied  to  non-selected  respondents 
should  we  net  include  zera/de  minimis 
margins,  we  disagree.  Once  tba 
Departmeat  decides  to  limit  iks  review 
to  certain  produoers/expoxtets. 
inclttdiag  wero/de  minimie  rates  while 
axcluAfig  AFA  rates  would  yield  an 
iitiiw lanced  result  beoause.  ae^hftFTC 
points  ouL  some  non-seleoted  fiaaas 
might  a^  have  raeeived  APA. 

A«  alaled  above,  diia^is  the  fiset  time  • 
ia«  retMew^of  this  or  aay  order  tiaat  %w 
have  exammed  only  the  lasgpst 
prodiicers/ei^porters.  In  deciding  how  to 
calculate  the  rate  to  apply  to  non- 
selaeted  companies  that  responded  te 
otir  ^aMtteiiBaiaa.  we  reviewedour  past 
pcaetice  aad  determined  that  the  most 
aaalogous  situation  we  have  dealt  with 
iB^e  past  is  in  n<Ni-market  eoonomy 
(Ndi^ffi)  investjgatiens  where  the  number 
of  companies  thdt  subnit  ftdi  responses 
is  too  lat^  to  be  iavestigated.  In  these 
investigations,  as  in  the  present  case, 
what  we  did  paralleled  the  statutorily 
mandated  formula  for  calculating  the 
^-oAers  rate,  i.e..  the  weighted-average 
rate«f  investigaled  companies  not 
including  AFA  Mid  ZBtolde  minimis 
rates. 

Comment  3:  Asocoifltnes  and  other 
respondents  allege  that  die  Department 
erred  in  assigning  an  "all  others"  rate  of 
3.53  percent  from  the  Final 
Deterrairi!ioa  of  Sales  at  Less  Than  Fair 
Vakie:  Certain  Fresh  Cut  Flowers  from 
Colombia.  52  FR  6842  (March  5,  1987) 
(Flowers  (LTFV))  to  the  companies  that 
were  unlocatable  in  this  review  rather 
than  an  "all  others"  cash  deposit  rate  of 
3.1  percent  from  the  Amendment  to 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  in  Accordance  with 
Court  Decision,  56  FR  12506  (March  26, 
W91). 

DOC  Position:  We  agree  with 
Asocolflores  that  the  correct  "all  others" 
cash  deposit  rate  from  Flowera  (LTFV) 
is  3.1  percent  and  should  be  assigned  to 
the  unlocatable  companies  in  this 
review. 


Comment  4:  Both  Asocolflores  and 
the  FTC  acknowledge  that  the 
Department  should  develop  a 
mechanism  which  allows  respondents 
to  preserve  their  eligibility  for 
revocation.  However,  the  FTC  argues 
that  such  eligibility  should  be  limited  to 
those  companies  that  are  selected  for 
review  and  have  two  years  of  no 
dumping.  According  to  the  FTC.  this 
option  comports  most  closely  with  the 
AD  law  by  providing  for  the  revocation 
of  orders  only  for  companies  that  have 
been  subjected  to  actual  reviews. 
Asocolflores  opposes  this  option 
because  it  Umits  revocation  eligibility  to 
the  largest  exporters  (assuming  the 
Department  continues  to  review  only 
the  largest  exporters).  Asocolflores 
daims  there  is  no  basis  for  drying 
revocation  eligilnlity  to  smollw 
producers. 

Asocolflores  iavors  the  approach 
whmeby  coaapanies  would  be  allowed 
temaho  a  retrospective  claim,  that  they 
have  not  dumped  for  the  past  these 
years  in  the  form  ef-«  "chaqged 
ciscumstaaces"  jev^0«r  in  the  eleventh 
period  H-o..  the  fint  ieviaw  period  in 
which  reveea^ons  eould  be  possible 
under  this  order).  AsocoitloBes  acgues 
diat  this  appcoach  ceoserves  the 
adminietwttive  resources  ef  the 
Department,  reduces  the  verification 
bitfden.  and  -is^asier  te  achninistor. 
Moreover,  Aseipelflafes  suggests  that, 
under  the  new  lOfulations,  a 
retrospective  leveoation  review  in  the 
eieveath  FOR  coidd  be  limited  te  an 
exafDination  of  data-fsr  onj^  the  ninth 
aad  eleventh  periods,  forther  reducing 
the  idiiiiiiTitiii^ve  bnrden  and 
simpli^rJM  veri{k:ation. 

The  FTC  concedes  that  the  "chaaged 
circumstances"  approach  is  the  most 
eSciant  and  states  that  if  the 
De|>artment  chooses  not  to  foUow  the 
FTC's  pieforred  option  (eligibility  (Hdy 
for  companies  which  have  been 
reviewed),  the  "changed  circumstances" 
approach  should  be  adopted,  provided 
the  companies  are  subject  to  verification 
for  the  endie  three-year  pexiod.  The  FTC 
also  expressed  its  concerns  that  a 
company  may  be  entitled  to  base 
revocation  on  a  period  for  which  no 
review  was  requested. 

DOC  Position:  Having  reviewed  the 
comments  we  received  on  this  issue,  we 
have  decided  to  adopt  the  following 
procedure  for  addressing  requests  for 
revocation  by  small  companies  in  this 
proceeding.  We  believe  this  procedure 
addresses  many  of  the  concerns  raised 
by  the  parties  and,  at  the  same  time, 
meets  the  resource  constraints  faced  by 
the  Department. 

Under  this  procedure,  companies  that 
were  not  selected  for  examination  in 
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prior  reviews  (because  of  the  large 
number  of  companies  for  which  a 
review  was  requested)  will  have  a 
mechanism  for  obtaining  revocation  on 
the  basis  of  three  consecutive  years  of 
sales  at  not  less  than  normal  value.  The 
first  opportunity  for  such  a  procedure 
will  occur  in  the  review  of  the  period 
March  1, 1997  to  February  28, 1998  (the 
eleventh  review  period).  Compuiies  that 
request  a  review  for  that  period  may 
also  request  revocation  if  they  meet  the 
following  criteria:  (1)  a  review  was 
requested  for  the  company  in  each  of 
the  two  years  immediately  preceeding 
the  pwiod  of  review  in  which 
revocation  is  requested,  but  the 
company  was  not  selected  for 
examination  in  either  of  those  two 
preceding  reviews;  and  2)  %vith  the 
request  for  revocation  the  com{>any  (a) 
certifies  that  it  sold  subject  merchandise 
at  not  less  than  normal  value  during  the 
period  \lescribed  in  19  C.FJL 
351.213(e)(1)  and  for  two  concfecutive 
years  immediately  preceeding  that 
period:  (b)  provides  the  certifications 
required  under  19  C;F.R.  351.222(e)(ii) 
and  (iii);  and  (c)  submits  a  statement 
acknowledging  that  its  entries  are 
subject  to  assessment  of  AD  duties  at  the 
non-selected  respondent  rate  in  one  or 
both  of  the  two  preceding  review^  - 
periods.  If  a  company  meets  these 
criteria,  Commerce  will  examine  the 
company's  sales  during  the  current 
period  of  review  for  piuposes  of 
determining  a  dumping  margin  in 
accordance  with  section  751(a)  of  the 
Act.  In  accordance  with  section 
751(a)(2)  of  the  Act,  the  results  of  that 
analysis  will  form  the  basis  for  any 
assessmmit  of  antidumping  duties  on 
entries  diiring  that  period  and  for  cash 
deposits.  In  addition,  for  the  purposes  of 
revocation  only,  Commerce  will 
examine  data  for  the  two  prior  years  to 
deteimine  whether  the  company  sold 
subject  merchandise  at  not  less  than 
normal  value.  If  Commerce  determines 
that  the  company  sold  subject 
merchandise  at  not  less  than  normal 
value  in  each  of  the  three  years 
examined  and  the  other  conditions  of  19 
CFR  351.222  are  met,  it  will  revoke  the 
order  with  respect  to  that  c6mpany. 

The  Use  of  Facts  Available 

'  Comment  5:  While  Caicedo 
acknowledges  that  there  were  a  number 
of  problems  encountered  at  the  Bogota 
verification,  the  company  argues  that 
the  rate  applied  in  the  preliminary 
results  (25.58  percent)  is  inappropriate 
for  two  reasons.  First.  Caicedo  argues 
that  the  rate  chosen  as  the  highest  rate 
ever  applied  to  the  Caicedo  Group  was 
in  fact  never  applied  to  the  Caicedo 
Group.  In  fact,  asserts  Caicedo,  the  rate 


was  applied  in  the  third  review  to  one 
of  the  farms  that  is  now  part  of  the 
Caicedo  Group,  but  which,  in  that 
review,  was  treated  as  an  individual 
company.  The  companies  which  now 
comprise  the  Caicedo  Group,  asserts 
Caicedo,  were  not  treated  as  a  group 
imtil  the  fourth  review  (citing  Certain 
Fresh  Cut  Flowers  from  Colombia;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  and  Notice  of 
Revocation  of  Order  (in  Part),  59  FR 
15159  (March  31, 1994)  (Flowers  (90- 
91)).  Second,  Caicedo  argues  that  a 
recent  decision  by  the  Court  of  Appeals 
for  the  Federal  Circuit  (CAFC)  (Dfi-L 
Supply  Co.  V,  United  States,  133  F.  3d 
1220  Fed  Cir.  1997)  (D&L  Supply)  calls 
for  the  Departmmt  to  select  a  FA  rate 
that  reasonably  reflects  conditicms  in 
the  industry.  When  compared  to  the 
majority  of  the  calculated  rates  in  this 
and  previous  reviews,  Caicedo  asserts 
that  the  25.58  percent  rate  has  no 
relationship  to  commercial  practice  in 
this  industry. 

Caicedo  suggests  that  it  would  be 
more  appropriate  to  use  either  the 
highest  rate  received  by  the  group 
during  the  reviews  in  which  the 
companies  were  treated  as  a  group  or  by 
constructing  group  rates  for  the  earlier 
reviews  by  averaging  the  rates  applied 
to  the  individual  members  of  the  group 
in  those  reviews.  According  to  Caicedo, 
these  methods  would  produce  a  rate 
which  relates  to  the  past  practices  of  the 
Caicedo  Ooup  and  which  reflects 
conditions  in  the  industry. 

Furthermore,  Caicedo  argues  that  the 
Department  has  the  discretion  not  to 
apply  the  highest  available  rate  and 
asserts  that  tSie  £b(^  in  this- case  do  not 
warrant  the  highest  available  rate. 
Caicedo  argues  that  one  of  the  stated 
reasons  for  applying  FA,  i.e..  the  fact 
that  Caicedo  had  not  adjusted  its 
material  and  labor  costs  for  inflation,  is 
inappropriate.  Caicedo  claims  that  the 
Department  did  not  ask  for  this 
information  in  either  the  original  or 
supplemental  questionnaires,  despite 
the  fact  that  Caicedo  had  clearly 
explained  in  its  questioimaire  respcxise 
that  the  inflation  adjustment  had  not 
been  included.  Therefore,  claims 
Caicedo,  it  cannot  be  penalized  for  not 
providing  this  information. 

Finally,  Caicedo  argues  that  the 
company's  situation  during  this  review 
should  be  taken  into  consideration. 
According  to  Caicedo,  the  affiliated 
Miami  importer  went  through  a  period,, 
of  downsizing  during  the  review  period, 
as  a  result  of  which  Caicedo  was  forced 
to  sell  during  the  review  period  to 
approximately  60  unaffiliated  U.S. 
importers.  This  disruption  in  the  normal 
U.S.  selling  practice  made  the 


preparation  of  the  sales  response  a 
particularly  arduous  task.  Caicedo's  task 
was  further  complicated  by  the  fact  that 
the  Group  was  operating  with  a  reduced 
staff.  In  light  of  mis  situation,  Caicedo 
arguTO  that  mistakes  discovered  at 
verification,  such  as  the 
misclassification  of  constructed  export 
price  (CEP)  versus  export  price  (EF) 
sales  and  the  inappropriate  use  of  the 
date  of  receipt  of  payment  as  the  date  of 
sale,  were  not  that  serious  and  do  not 
warrant  the  use  of  a  rate  which  Caicedo 
asserts  will  put  the  company  out  ot 
business. 

The  FTC  argues  that  the  Department 
should  apply  an  AFA  rate  of  76.60 
percent  (the  highest  rate  for  any 
company  during  this  and  any  prior 
segment  of  this  proceeding)  bcKSusa 
Caicedo  failed  to  coopoate  during  the 
review  and  verification  process.  'The 
FTC  argues  that  such  a  failure  to 
cooperate  could  have  only  been  willful, 
given  Caicedo's  past  experience  in  this 
order.  The  FTC  asserts  that  in  ardw  to 
ensure  cooperation  in  the  futun,  the 
Department  should  apply  a  rate  of  76.60 
pwcent,  since  it  is  clear  that  the 
application  of  25.58  percent  to  a 
member  of  the  Caicedo  group  during  a 
past  review  did  not  afiiact  Caicedo's 
behavior  during  the  current  review. 

Regarding  Caicedo's  argummits  that 
the  25.58  percent  rate  should  not  apply 
to  the  Caicedo  Ooup  because  that  rats 
was  never  applied  to  the  group  as 
defined  in  any  prior  administrative 
review,  the  FTC  argues  that  the  relevant 
issue  is  not  the  composition  of  the 
Caicedo  Group  during  prior  review 
periods,  but  the  composition  during  thia 
review  period,  when  Cauca  was  in  fact 
one  of  tne  members  of  the  Caicedo 
Group.  Because  Cauca  is  part  of  the 
Caicedo  Group  in  this  review,  it  may 
fairly  be  assumed  that  Caicedo's  margin 
of  dumping  in  this  FOR  "bears  soma 
relationship"  to  the  past  practices  of  all 
of  the  companies  within  the  group, 
including  Cauca.  Moreover,  tiie 
Department  cannot  calculate  an  average 
of  Uie  rates  applicable  to  group  memben 
in  prior  review  periods.  To  accurately 
calculate  a  wei^ted-average,  we  would 
need  verified  1995-1996  sales  figures. 

DOC  Position:  While  we  have 
concluded  that  the  deficiencies  in 
Caicedo's  responses  and  the  problems  at 
verification  reflected  a  failure  on 
Caicedo's  part  to  cooperate  to  the  best 
of  its  ability,  we  disagree  with  the  FTC's 
conclusion  that  the  earlier  rate  of  25.58 
percent  is  not  sufficiently  adverse. 
While  we  acknowledge  that  the 
problems  with  the  responses  and  the 
verification  rendered  Caicedo's 
information  unuseable  for  purposes  of 
calculating  a  dumping  margin,  we  found 
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that  the  company  made  significant 
efforts  to  respond  to  our  requests  for 
information  and  to  undergo  verification. 

As  detailed  in  the  preliminary  results, 
Caicedo  misclassified  CEP  sales  and 
misreported  many  dates  of  sale,  using 
the  date  that  payment  was  received 
rather  than  invoice  date.  (Caicedo's 
comments  regarding  inflation 
adjustments  are  addressed  further 
below.)  We  recognize  that  the  company 
foced  difficult  circumstances  during  the 
review  period,  but  we  find  that  a 
company  that  has  successfully 
participated  in  numerous  reviews,  as 
Caicedo  has.  can  reasonably  be  expected 
to  have  done  a  better  job  of  responding 
to  our  inquires.  Consequently,  in 
accordance  with  section  776(b)  of  the 
Act,  we  have  determined  that  adverse 
inferences  are  warranted  in  determining 
through  FA  the  dumping  margin  for  this 
company. 

We  have  examined  Caicedo's 
arguments  with  respect  to  applying 
Cauca's  rate  to  the  Caicedo  Group  as  a 
whole  and  agree  that  we  should  only 
look  back  to  rates  that  have  been 
applied  to  the  Caicedo  Group  in  the  past 
or  the  rates  that  would  have  been 
applied  had  current  members  of  the 
Caicedo  Group  been  analyzed  as  part  of 
the  group  in  the  earlier  reviews.  The 
highest  rate  calculated  in  this  manner  is 
the  average  of  the  rates  received  by  the 
individual  companies  currently 
comprising  the  Caicedo  Group  in  the 
third  administrative  review  (see  Certain 
Fresh  Cut  Flowers  from  Colombia;  Final 
Results  of  Antidumping  EKity 
Administrati  v  a  Review  and  Re^  ocation 
in  Part  of  the  Antidumping  Duty  Order, 
56  FR  50554.  (October  7, 1991)  (Flowers 
(89-90)).  which  is  6.46  percent. 

However,  we  have  further  detwniined 
that  it  would  not  be  appropriate  to 
apply  this  rate  to  Caicedo  in  the 
drcimistances  presented  by  this  review. 
Of  the  companies  that  were  individually 
examined  in  this  review,  the  highest 
rate  is  8.36  percent  for  Floraterra.  Since 
Floraterra  cooperated  fully  in  the  review 
and  its  responses  were  verified,  we  have 
determined  that  Caicedo  should  not 
receive  a  lower  rate  than  Floraterra, 
Therefore,  we  have  assigned  the  Caicedo 
Group  a  dumping  margin  of  8.36 
percent  Because  it  is  Ugherthan  any 
historical  rate  for  the  Caicedo  Group  as 
a  whole,  it  provides  substantial 
incentive  for  Caicedo  to  do  a  better  job 
of  responding  to  our  inqiiires  in  futiue 
reviews. 

With  respect  to  the  FTC's  argument 
that  we  cannot  calculate  a  weighted- 
average  rate  from  a  prior  review  of  the 
individual  members  of  the  Caicedo 
Group  because  we  lack  verified  1995-96 
sales  figures,  we  disagree.  The  weight- 


average  rate  that  would  have  been 
apphed  to  the  Caicedo  group  in  Flowers 
(89-90)  would  have  been  calculated 
using  sales  figures  from  that  review 
jjeriod,  not  1995-96.  Therefore, 
although  we  have  not  used  the  historical 
rate,  we  computed  it  using  the  ranged 
sales  ng\ju:es  in  the  public  versions  of 
the  responses  filed  in  Flowers  (89-90). 

Regarding  Caicedo's  argument  that 
one  of  our  bases  for  AFA  was 
tuisupported,  we  disagree.  In  the 
questiormaire,  companies  were  allowed 
to  include  amortized  amounts  of 
preproductioR  expenses  in  material  and 
labor  costs  but,  for  the  companies  that 
did  so,  they  were  directed  to  "identify 
which  expenses  contain  pre-production 
expenses  and  fully  describe  your 
amortization  methodology."  (See  page 
Dl9  and  D24  of  the  Department's 
questionnaire.)  Caicedo  did  not  identify 
where  it  had  included  amortized 
expenses,  nor  did  it  provide  a 
description  of  its  amortization 
methodology.  Without  this  information, 
the  Department  was  unable  to  identify 
any  problems  to  be  addressed  in  its 
supplemental  questionnaires  because  it 
was  not  aware  that  amortized  amounts 
had  even  been  included.  Also,^  the 
questionnaire  was  clear,  that  reported 
depreciation  expenses  should  be 
adjusted  for  inflation,  and  Caicedo 
failed  to  make  this  type  of  adjustment. 
(See  page  D32  of  the  Department's 
questionnaire.) 

Finally,  with  respect  to  the  CAFC's 
decision  in  D&L  Supply,  we  note  that  it 
concerned  a  segment  of  a  proceeding 
under  the  Act  prior  to  imposition  of 
URAA-related  amendments  and  the 
facts  before  the  court  in  that  case 
differed  from  the  facts  here.  D&L  Supply 
involved  the  Department's  use,  as  best 
information  available  (BIA),  of 
information  which  had  conclusively 
been  determined  in  the  course  of 
htigation  to  be  inaccurate.  In  D&L 
Supply,  the  court  decided  that  %ve  could 
not  use  a  judicially  invalidated  rate  as 
a  BIA  rate  in  subsequent  reviews.  The 
25.88  percent  rate  we  used  in  our 
preliminary  results  has  not  been 
invalidated  by  subsequent  court 
decisions.  Nevertheless,  the  rate  we 
have  assigned  Caicedo  in  these  final 
results  does  not  conflict  with  the 
CAFC's  philosophy  in  D&L  Supply, 
because  it  is  clearly  consistent  wiih 
commercial  practice  in  this  industry  as 
it  was  the  calculated  rate  of  another 
company. 

''Comment  6:  Because  all  loan 
dociunentation  was  not  available  at 
verification,  the  FTC  requests  that  the 
Department  apply  AFA  in  calculating 
Tuchany's  U.S.  credit  costs. 
Specifically,  the  FTC  suggests  that  the 


U.S.  credit  costs  for  Tuchany  should  be 
calculated  using  the  highest  rate  for  any 
loan  for  which  documentation  was 
available.  Asocolflores  argues  that  the 
Department  should  continue  to  use  the 
FA  rate  of  LIBOR  plus  six  percent. 

DOC  Position:  Because  certain 
information  concerning  Tuchany's 
credit  costs  could  not  be  verified,  the 
Department  used  an  FA  rate  of  LIBOR 
plus  six  percent  to  calculate  Tuchany's 
U.S.  credit  costs  in  thepreliminary 
results  of  this  review.  TTiis  represents 
the  average  of  the  interest  rates  on  the 
loans  for  which  documentation  was 
available  at  verification.  We  did  not 
apply  AFA  in  selecting  this  interest  rate 
because  we  have  not  concluded  that 
Tuchany  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability.  (See 
Section  776(b)  of  the  Act.)  Tuchany 
complied  with  all  of  our  requests  for 
information  in  this  review  and,  with 
this  one  exception,  we  were  able  to 
verify  the  toformaticm  provided. 
Therefore,  for  these  filial  results,  the 
Department  has  continued  to  use  the 
non-adverse  rate  employed  in  the 
preliminary  results  to  calculate  U.S. 
credit  costs  for  Tuchany. 

Comment  7:  Floras  El  Lobo  requests 
that  the  Department  reconsider  its 
preliminary  decision  to  apply  AFA  to 
the  company  and  instead  to  apply  the 
non-selected  company  rate  to  it.  The 
company  was  not  originally  represented 
by  counsel.  When  the  company  received 
the  Department's  questionnaire,  reports 
Flores  el  Lobo,  a  company  official 
signed  for  the  questiormaire.  However, 
according  to  the  company,  because  the 
domf>any  was  i  n  liquidation  and  had 
ceased  operations,  it  did  not  file  a 
timely  response.  According  to  the 
company,  in  September  1996,  Eden 
Floral  Farms,  one  of  Flores  El  Lobo's 
imaffiliated  importers,  decided  to 
prepare  a  response.  On  behalf  of  Eden 
Floral  Farms,  Asocolflores  contacted  the 
Department  and  was  advised  that  Eden 
should  file  a  response  for  Flores  El  Lobo 
on  October  9, 1996.  Because  the 
company  was  instructed  by  the 
Department  to  file  a  response  and  did 
so,  Asocolflores  asserts  that  Flores  El 
Lobo  should  not  be  penalized  with  an 
AFA  rate. 

The  FTC  supports  the  Department's 
decision  to  treat  Flores  El  Lobo  as  a  non- 
respondent  and  assign  an  AFA  margin 
to  the  company.  If,  as  the  company 
claims,  it  was  in  the  process  of 
liquidation  at  the  time  it  received  the 
questionnaire,  asserts  the  FTC,  it  should 
have  at  least  reported  its  status  to  the 
Department.  Further,  argues  the  FTC, 
the  Department  should  not  accept  the 
company's  untimely  response  provided 
by  Flores  El  Lobo's  importer  as  evidence 
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that  the  company  was  cooperative  or 
acting  to  the  best  of  its  ability. 
According  to  the  petitioner,  without  the 
AFA  provision  of  the  law,  there  would 
be  no  incentives  for  timely,  complete 
reporting  in  response  to  the 
Department's  questionnaire. 

tXX  Position:  We  have  reconsidered 
our  treatment  of  Flores  El  Lobo.  At  the 
time  of  the  preliminary  results,  we 
overlooked  the  fact  that  Eden  Farms  had 
been  advised  by  the  Department  to  file 
a  late  response  on  behalf  of  Flores  EI 
Lobo.  Given  the  fact  that  its  importer 
attempted  to  cooperate  with  the 
Department  by  requesting  that  it 
re^Kmd  late  on  belialf  of  its  exporter, 
for  these  final  results,  we  have  not 
foimd  that  Flores  el  Lobo  ^led  to  act 
to  the  best  of  its  ability  in  respKinding  to 
the  Department's  inquiries.  See  Section 
776(b)  of  the  Act.  Accordingly,  it  is 
inappropriate  to  assign  Flores  El  Lobo 
an  AFA  rate.  Furthermore,  Uke  other 
companies  in  this  review,  because 
Flores  El  Lobo  was  not  a  selected 
company,  its  response  had  no  impact  on 
our  analysis.  For  pmpoees  of  the  final 
results  of  review,  we  have  assigned 
Flores  El  Lobo  the  non-selected  * 
companies'  rate,  2.26  percent 

Export  Price  or  Constructed  Export  Price 

Comnwnt  8:  Asocolflores  maintains 
that  the  Department  should  compare  the 
annual  average  CV  with  the  annual 
average  CEP  or  EP  in  Ught  of  the 
extreme  seasonality  of  U.S.  demand  of 
the  subject  merchandise.  The  FTC 
argues  that  the  use  of  an  annual  average 
U.S.  price  is  unnecessary  and  will  not 
produce  a  more  representative  U.S. 
price.  Instead,  FTC  contends,  such 
averaging  on  the  U.S.  side  will  mask 
dumping. 

DOC  Position:  As  we  have  stated  in 
prior  reviews  and  the  investigations  of 
Colombian  flowers,  (see,  e.g..  Certain 
Fresh  Cut  Flowers  from  Colombia;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  61  FR  42833, 
(August  19, 1996)  (Flowers  (91-94) ) ), 
we  have  exercised  our  authority  under 
section  777A  of  the  Act  to  use  averaging 
techniques  and  have  computed  monthly 
average  U.S.  prices.  Our  use  of  moothly 
averages  for  the  U.S.  price  has  been 
upheld  by  the  CTT.  See,  e.g..  Floral 
Trade  Council  v.  United  States,  775  F. 
Simp.  1492,  1499-1501  (OT  1991). 

For  the  current  review,  we  have 
continued  to  use  monthly  average  U.S. 
prices.  By  relying  on  monthly  averages, 
we  are  able  to  use  the  exporters'  actual 
price  information,  which  is  often 
available  only  on  a  monthly  basis.  As  in 
prior  reviews,  we  have  not  adopted 
Asocolflores'  suggestion  that  we  move 
to  aimual  averages.  In  our  view,  use  of 


an  annual  average  would  allow 
respondents  to  dump  during  periods  of 
low  demand,  a  result  that  is  not 
consistent  with  the  statute. 

Comment  9:  Queen's  argues  that  the 
Department's  logic  of  treating  the 
afliliated  flowers  producers  as  a  single 
entity  for  AD  duty  calculation  piupoaes 
^ould  also  apply  to  affiliated 
importers.  Queoi's  asserts  that  the 
Department  collapses  companies  that 
are  affiliated  when  there  is  a  significant 
potential  for  price  manipulation. 
Qneen's  claims  that  to  the  extent  there 
is  any  potential  for  price  manipulation, 
it  exists  at  the  importer  level  rather  than 
the  producer  level  since  the  importers 
generally  sell  the  flowers  on  a 
consignment  basis. 

The  FTC  responds  that  the  effect  of 
Queen's  proposal  would  be  the  same  as 
averaging  sales  over  a  longer  period  or 
greater  number  of  companies,  allowing 
low-priced  sales  by  one  importer  to 
offset  higher  prices  obtained  by  another. 
The  FTC  maintains  that  such  a 
methodology  would  only  serve  to  mask 
dumpmg. 

Due  Position:  In  response  to  Queen's 
oxnment,  we  are  combining  the 
operations  of  the  affiliated  importers  for 
purjxiees  of  our  final  results  in  this 
review.  For  Queen's  sales  through 
affiliated  importers,  we  calculated  a 
single  CEP  for  each  flower  type  based  oa 
the  sales  data  from  the  affiliated 
importers.  These  affiliated  resellers 
would  be  treated  as  a  single  entity  if  we 
were  not  using  monthly  average  prices. 
Thus,  notwithstanding  the  FTC's 
concerns  about  the  effects  of  further 
averaging,  we  see  no  reason  to 
disaggregate  these  companies'  sales. 

Comment  10:  The  Flores  Colon  Group 
(Flores  Colon)  contends  that  the 
Department  incorrectly  included  both 
the  costs  incurred  by  Flores  Colon's 
affiliated  cargo  agent  and  payment  from 
the  cargo  agent  to  Flores  Colon  in  direct 
selling  expenses.  In  Flores  Colon's  view, 
this  amoimts  to  double-counting 
because  certain  "expenses"  incurred  by 
the  cargo  agent  were  payments  to  Flores 
Colon.  Hence,  Flores  Colon  argues, 
these  payments  are  intra-company 
transfers  and  should  not  be  deducted  as 
costs. 

DOC  Position:  We  disagree  with 
Flores  Colon's  claim  that  we  included 
the  cargo  agent's  expenses  arising  from 
intra-company  transfers  in  the 
preliminary  results  calculations.  The 
only  amounts  deducted  were  payments 
to  outside,  i.e.,  non-affiliated,  suppUers 
of  the  cargo  agent  and  the  costs  incurred 
by  Flores  Colon  in  supporting  the 
operations  of  the  cargo  agent,  e.g.,  wages 
paid  to  Flores  Colon  workers  that  stafibd 
the  cargo  agent's  operation. 


Comment  1 1 :  Maxima  argues  that  so- 
called  "AD  reserve  surcharges"  added 
by  an  unaffiliated  consignment  seller  to 
the  price  changed  to  the  first  unrelated 
seller  in  the  United  Stamps  should  be 
included  in  CEP.  Furthermore,  Maxima 
argues  that  there  is  no  statutory  basis 
under  19  U.S.C.  1677a(c)(2)  and  (d)  for 
later  deducting  these  "AD  reserve 
surcharges"  from  CEP  since  these 
surcharges  are  neither  movement 
ewpenses,  export  taxes,  commissions  or 
seUing  expenses. 

DCC  Position:  We  disagree  with 
Maxima.'  In  the  sitiiation  discussed  by 
Maxima,  the  unaffiliated  consignment 
seller  is  receiving  revenue  frtim  two 
sources — ^frtun  Maxima  in  the  form  of  a 
conunission  and  frY>m  the  purchaser  in 
the  form  of  an  AD  reserve  surcharge. 
Since  Maxima  and  the  consignment 
seller  in  this  situation  are  not  affiliated, 
the  payment  to  the  consignment  reseller 
for  AD  reserve  surcharges  does  not 
accrue  to  Maxima.  Therefore,  we  have 
taken  as  our  starting  price  the  price 
charged  by  the  unaffihated  consignment 
seller  net  of  the  AD  reserve  surcharge. 
This  differs  from  our  treatmoit  of  AD 
surcharges  paid  to  affiliated 
consignment  sellers,  where  the  AD 
surcharge  can  be  said  to  accrue  to  the 
affiliated  producer/exporter. 

Comment  12:  Asocolflores  assarts  that 
for  CEP  sales,  the  Department 
incorrectly  deducted  direct  and  indirect 
selling  expenses  incurred  in  ColoD^ia 
from  CEP.  Asocolflores  dtes  the 
Statement  of  Administrative  Action 
(SAA)  which  states  that,  imder  section 
772(d)  of  the  Act,  CEP  should  be 
reduced  only  by  those  expenses  and 
profit  associated  with  economic  activity 
in  the  United  States.  Additionally. 
Asocolflores  cites  sectiim  35 1.402(b)  of 
the  recently  enacted  regulations  which 
directs  the  Department  to  "make 
adjustments  {to  CEP}  for  expenses 
associated  with  commercial  activities 
that  relate  to  the  sale  to  an  imaffiliated 
purchaser,  no  matter  where  or  when- 
paid."  Citing  to  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished  from  Japan,  62  11825, 
11833-34  (March  13, 1997),  and  Gray 
Portland  Gsment  and  Clinker  from 
Mexico,  62  FR  17148. 17167  (April  9, 
1997)  (Cement  from  Mexico), 
Asocolflores  contends  that  the 
Department  has  interpreted  section 
772(d)  to  preclude  the  deduction  of 
selling  expenses  incurred  in  the 
exporting  country  from  the  U.S.  price  in 
other  administrative  reviews  and  should 
apply  the  same  interpretation  in  these 
final  results  of  review. 

For  companies  that  sell  outright  to 
their  affiUated  importers,  Asocolflores 
contends  that  the  expenses  are  incurred 
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in  completing  the  sale  to  the  importer 
and,  therefore,  are  not  associated  with 
economic  activity  in  the  United  States. 
For  the  companies  that  make 
consignment  sale^  all  such  expenses  are 
incurred  prior  to  U.S.  economic  activity 
and  are  not  assumptions  of  the 
importer's  selling  costs.  Furthermore, 
asserts  Asocoiflores,  since,  for  EP  sales, 
neither  the  producer  not  affiliated 
importer  engages  in  any  U.S.  economic 
activity  and  the  expenses  in  qiiestion 
are  incurred  equallv  for  both  CEP  and 
EP  sales,  they  should  not  be  deducted 
from  CEP. 

Asocoiflores  further  contends  that  the 
Department  should  not  apply  its  CEP 
profit  ratio  to  selling  expenses  incurred 
in  Colombia  because  the  SAA  provides 
for  a  deduction  from  CEP  for  profit 
allocable  to  selling  activities  in  the 
United  States  and,  for  the  reasons  cited 
above,  the  export-related  activities  in 
Colombia  are  not  selling  activities  in  the 
United  States. 

The  FTC  states  that  Asocoiflores* 
arguments  overlook  the  £act  that  flo«vers 
are  grown  commercially  in  Colombia 
specifically  for  U.S.  customers  and, 
therefore,  all  such  expenses  are 
associated  with  economic  activity  in 
export  markets,  principally  the  United 
States.  Qting  the  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Certain 
Pasta  frtim  Italy,  61  FR  30326.  30352 
(June  14. 1996).  the  FTC  claims  that  the 
Department  allows  selling  expenses 
incurred  in  the  exporting  country  to  be 
deducted  from  CEP  when  "virtually  ail" 
of  the  product  is  sold  in  the  United 
States.  The  FTC  asserts  that  "virtually 
all"  of  the  subject  flowers  are  sold  in  the 
United  States  and  that  the  Colombian 
producers  target  the  subject  flowers  to 
the  U.S.  market.  In  the  alternative,  the 
FTC  states  that,  if  such  costs  are  not 
deducted  from  CEP,  they  should  be 
included  in  selling,  general  and 
administrative  (SG&A)  expenses  and 
added  to  CV. 

DOC  Position:  We  agree  with 
Asocoiflores  that  selling  expenses 
incurred  in  the  home  market  that  are  not 
associated  with  U;S.  economic  activity 
should  neither  be  deducted  from  CEP 
nor  included  Tn  the  basis  for  calculating 
CEP  profit.  We  closely  analyzed  the 
expenses  reported  by  each  respondent 
and  have  continued  to  deduct  bom  and 
include  in  the  basis  for  profit  certain 
expenses  (e.g. .  association  dues  and 
advertising  expenses)  that  are  associated 
with  U.S.  economic  activity.  We  do  not 
agree  with  the  FTC  that  respondents 
sold  "virtually  all"  of  the  subject 
flowers  in  the  United  States,  as  many  of 
the  respondents  have  substantial  third 
country  (TC)  sales  of  such  flowers. 


In  addition,  we  disagree  with 
petitioner  that  the  expenses  not 
deducted  frt>m  CEP  should  be  included 
in  CV.  In  accordance  with  section 
773(e)(2)(B)  of  the  Act,  the  amount  to  be 
included  for  CV  should  reflect  SC&A 
incurred  for  sales  in  the  exporting 
country. 

Comment  13:  Asocoiflores  states  that 
the  Department  instructed  respondents 
not  to  offset  interest  expenses  with 
interest  income  when  calculating 
indirect  selling  e»)enses  in  the  United 
States.  Asserting  that  it  is  the 
Department's  standard  practice  to  allow 
this  offset.  Asocoiflores  requests  that  the 
E)epartment  calculate  selhng  expenses, 
inclusive  of  an  offset  for  interest 
income.  If  the  Department  does  not  have 
sufficient  data  to  do  so,  Asocoiflores 
contends  that  it  should  provide  an 
opportunity  for  respondents  to  submit 
such  information 

The  FTC  contends  that  the 
Department  does  not  have  a  standard 
practice  of  allowing  interest  income  to 
offset  U.S.  selling  expenses  and 
instructed  respondents  correctly  not  to 
report  such  income.  The  FTC  states  that 
any  interest  income  earned  with  respect 
to  U.S.  sales  is  either  due  to  intra- 
company  payment  terms  or  earned  after 
the  sale  by  the  importer.  The  FTC  argiies 
that  anyinterest  income  earned  after  the 
sale  is  not  related  to  the  production  or 
sale  of  flowers  but  rather  is  income  from 
monetary  transactions.  Furthermore,  the 
FTC  states  that  section  772  of  the  Act 
provides  only  for  adjustments  to  CEP  for 
"expenses,"  and  does  net  allow  an 
offiset  for  interest  inctHue  earned  on  the 
sale. 

DOC  Position:  In  the  context  of  a  sales 
calculation,  it  is  the  Department's 
standard  practice  to  require  respondents 
to  demonstrate  a  direct  relationship 
between  the  interest  income  and  the 
sales  under  review  to  qualify  for  an 
adjustment.  See  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  bom 
Germany,  60  FR  65281.  Comment  29 
(December  19,  1995)  (Carbon  Steel  bom 
Germany).  Further,  in  Carbon  Steel  from 
Germany,  the  Department  denied  a 
request  for  a  similar  adjustment  because 
the  respondent  did  not  claim  the 
adjustment  until  verification,  thus 
limiting  the  ability  of  the  Department  to 
investigate  the  basis  of  the  claim. 

We  acknowledge  that  the 
questionnaire  did  not  clearly  reflect  the 
Department's  practice  of  allowing 
interest  income  offsets  in  Ihnited 
circumstances.  However,  with  the 
exception  of  Queen's,  none  of  the 
respondents  raised  this  issue  with  the 
Department  in  a  timely  manner'or 
provided  the  information  necessary  to 
evaluate  and  make  the  claimed 


adjustment.  Because  those  respondents 
did  not  raise  this  issue  xmtil  their  case 
briefe.  we  had  no  opportunity  to  obtain 
informatioh  and  evaluate  their  claims. 
Thus,  we  have  made  no  adjustment.  In 
contrast.  Queen's  did  raise  the  issue  in 
a  timely  manner,  which  mabled  the 
Department  to  ask  supplemental 
questions  and  verify  the  basis  for  the 
claim.  Therefore,  we  have  taken  Queen's 
request  into  consideration,  and  have 
reduced  interest  expense  for  Quemi's 
affiliated  CEP  resellers  by  the  amount  of 
interest  income. 

Comment  1 4:  The  FTC  argues  that  the 
Department  should  not  treat 
commissions  paid  to  affiliated  importers 
differently  than  it  treats  commissions  to 
unaffiliated  importers  if  it  can  be  shoMm 
that  the  commissions  to  affiliated 
importers  are  at  arm's  length.  The  FTC 
claims  that  section  772(d)(1)  of  the  Act 
explicitly  requires  the  Department  to 
first  deduct  commissions  and  then  any 
indirect  selling  expenses  in  calculating 
CEP.  without  distinguishing  between 
affiliated  and  unaffiliated  parties. 
Furthermore,  the  FTC  contends  that  the 
statute  recognizes  that  a  CEP  reseller. 
whether  or  not  affiliated,  should  be 
treated  as  a  sepvate  entity  according  to 
the  FTC.  Consequently,  since  both 
transactions  are  at  the  same  level  of 
trade,  the  FTC  argues  that  conunissions 
should  be  treated  the  same  whether  the 
CEP  sale  is  made  through  an  affiliated 
reseller  or  through  an  unaffiliated 
reseller. 

Asocoiflores  claims  that  by  deducting 
the  commission  paid  by  the  exporter  to 
an  affiliated  importer  and  then 
deducting  the  importer's  selling 
expenses,  the  Department  would  be 
double-counting  selling  expenses.  In 
addition,  Asocoiflores  argues  that  the 
deduction  of  the  commissions  may 
result  in  a  double  deduction  of  profit  in 
calculating  CEP,  because  section  772(e) 
of  the  Act  specifically  requires  a 
deduction  of  CEP  profit  Asocoiflores 
asserts  that  to  the  extent  that  profit  is 
included  in  the  commission,  a  double 
deduction  would  occiu'. 

DOC  Position:  We  agree  with 
Asocoiflores  that  deducting  the 
commission  paid  to  an  affiliated 
importer  and  indirect  selling  expenses 
would  lead  to  double-counting.  To 
avoid  this,  we  have  deducted  actual 
selling  expenses  rather  than  the 
commission  paid  to  the  affiliated 
exporter  by  the  importer.  See  Flowers 
(91-94)  at  42838.  See  also,  the  newly 
enacted  regulations  at  19  CFR  351.402 
(a)  and  (e). 

Comment  15:  Tuchany  and 
Miramonte  allege  that  the  Department 
erred  when  it  subtracted  CEP  profit  not 
only  with  respect  to  affiliated  importers 
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but  also  %vith  respect  to  unaffiliated 
consignment  importere.  The  FTC  argues 
that  profits  should  be  deducted  bom  all 
CEP  transactions,  whether  or  not  the 
merchandise  is  sold  on  a  consignment 
basis.  Under  the  FXtD's  interpretation  of 
affiliation,  any  consignment  sale  implies 
an  affiliation.  Therefore,  there  should  be 
a  deduction  of  CEP  profit  bom  all 
consignment  sales. 

DOC  Position:  We  disagree  with  the 
FTC  that  any  consignment  sale  implies 
affiliation  between  the  exporter  and  the 
consigiunent  importer.  The  consignment 
importer  negotiates  the  price  with  the 
U.S.  customer  without  the  involvement 
of  the  exporter  and  the  amount  of  the 
cmmnission  paid  to  the  consignment 
importer  is  negotiated  at  arm's  length  - 
between  the  exporter  and  the 
consigrmient  importer.  Therefore,  for 
sales  made  through  unaffiliated 
consignment  importers  we  have 
deducted  the  commission  paid  to  those 
importere.  Further,  because  the 
deduction  of  these  commissions  results 
in  a  price  corresponding  as  closely  as 
possible  to  an  export  price  between  the 
unaffiliated  exporter  and  importer,  we 
have  not  made  an  additional  deduction 
of  CEP  profit. 

Comment  16:  Asocoiflores  argues  that 
the  Department  erred  in  its  calculation 
of  CEP  profit  for  respondent  companies 
by  including  EP  and  consigiunent  sales 
in  the  calodation.  Asocoiflores 
contends  that  section  772(f)(2)(C)  of  the 
Act  indicates  that  CEP  sales  to  affiliated 
parties  should  be  the  only  U.S.  sales 
included  in  the  calculaticm  of  CEP 
profit.  In  further  support  of  this 
position,  Asocoiflores  cites  to  the  SAA 
at  155  which  states  that  "(i)f  there  is  no 
profit  to  be  allocated  (because  the    ' 
affiliated  entity  is  operating  at  a  loss  in 
the  United  States- and  foreign  markets), 
(the  Department]  will  make  no 
adjustment  under  section  772(d)(3)." 
Asocoiflores  argues  that  if  sales  to 
unaffiliated  importers  were  profitable, 
there  could  still  be  a  profit  to  allocate, 
while  the  SAA  expressly  does  not 
consider  such  a  situation. 

The  FTC  argues  that  section 
772(f)(2)(C)  of  the  Act  does  not  limit  the 
sales  to  be  considered  for  purposes  of 
computing  CEP  profit  to  sales  through 
affiliated  importers.  The  FTC  argues  that 
the  limitations  in  sections 
772(f)(2)(C)(i),  (ii)  and  (iii)  are  primarily 
concerned  with  the  merchandise 
included  in  the  calculation,  not  the 
category  of  the  customer.  The  FTC 
additionally  argues  that  consignment 
agents  are  affiliated  as  there  exists  a 
control  relationship  between  the 
consignment  agent  and  the  producer  of 
the  subject  merchandise. 


DOC  Position:  We  disagree  with 
Asocoiflores.  In  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From  the 
Netherlands:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  18478  (April  15, 1997), 
the  Department  addressed  the  issue  of 
whether  EP  sales  should  be  included  in 
calculating  a  CEP  profit  rate: 

The  calculation  of  total  actual  profit  under 
section  772(f)(2)(D)  includes  all  revenues  and 
exptenses  resulting  from  the  respondent's  EP 
sales,  as  well  as  from  its  CEP  and  home 
market  sales.  The  basis  for  total  actual  profit 
is  the  same  as  the  basis  for  total  expenses 
under  section  772(f)(2)(C).  The  first 
alternative  under  this  section  states  that  for 
purposes  of  determining  profit,  the  term 
"total  expenses"  refers  to  all  expenses 
incurred  with  respect  to  the  subject 
merchandise,  as  well  as  home  market 
expenses.  Where  the  respondent  makes  both 
EP  and  CEP  sales  to  the  United  States,  sales 
of  the  subject  merchandise  would  encompass 
all  such  transactioBS. 

Further,  section  772(f)(2)(B)  of  the  Act 
defines  "total  United  States  expenses" 
as  the  total  expenses  described  in 
subsections  (d)(1)  and  (2).  Section 
772(d)(1)  encompasses  "the  amount  of 
*  *  *  expenses  generally  incurs  by  or 
for  the  accotint  of  the  producer  or 
exporter,  or  the  affiliated  seller  in  the 
United  States  •  *  *"  Qearly  this  would 
include  all  consignment  and  EP  sales  to 
imaffiliated  parties  as  weH  as  sales 
through  affiliated  resellers.  Accordingly, 
we  have  continued  to  include  all  U.S. 
sales  transactions  and  associated 
expenses  in  our  calculation  of  CEP 
profit. 

Comment  1 7:  Asocoiflores  argues  that, 
due  to  the  seasonal  natiure  of  the 
demand  fw  fi^sh  cut  flowers  in  the 
United  States,  the  Department  should 
calculate  CEP  profit  on  a  monthly  rather 
than  an  annual  basis.  Asocoiflores 
argues  that  the  use  o^n  annual  profit 
rate  in  light  of  the  hi^ly  variable 
monthly  profit  rates  which  result  from 
the  seasonality  of  demand  for  fresh  cut 
flowers  distorts  the  Department's  AD 
calculations.  Asocoiflores  points  out 
that  the  Act  does  not  specify  the  time 
period  over  which  profits  should  be 
calculated,  thereby  affording  the 
Departmmt.the  discretion  to  use  a 
monthly- calculation.  Asocoiflores 
contends  that  profit  rates  on  sales  to  EP 
customers  also  vary  due  to  seasonality. 
In  support  of  its  argiunent,  Asocoiflores 
dtes  to  the  SAA  at  153  which  states, 
"The  deduction  of  profit  is  a  new 
adjustment  in  U.S.  law,  consistent  vnth 
the  language  of  the  Agreement,  which 
reflects  that  constructed  export  price  is 
now  calculated  to  be,  as  closely  as 
possible,  a  price  corresponding  to  an 


export  price  between  non-affiliated 
exporters  and  importers." 

The  FTC  responds  that  sections 
772(f)(2)(B)  and  (C)  refer  to  total 
expenses  without  indication  that  such 
expenses  are  to  be  compared  over  some 
period  that  is  a  subset  of  the  POR. 

Accordingly,  the  FTC  argues,  the  term 
"total"  should  mean  total  for  the  POR. 
In  support  of  its  position,  the  FTC  cites 
to  Antifriction  Bearings  (Other  Than 
Taperedl^oUer  Bearings)  and  Parts 
lliereof  From  France,  Germany,  Italy, 
Japan.  Singapore,  and  the  United 
Kingdom;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  62  FR 
2081,  2125  (January  15,  1997),  where 
the  De{>artment  indicated  a  preference 
for  a  single  rate  for  CEP  profit: 

Indeed,  while  we  cannot  at  this  time  rule 
out  the  possibility  that  the  foots  of  a 
particular  case  may  require  division  of  CEP 
profit,  the  statute  and  SAA,  by  referring  to 
"the"  profit,  "total  actual  profit,"  and  "total 
expenses"  imply  that  we  would  prefer 
calculating  a  single  profit  figure. 

■file  FTC  argues  that,  while  prices  may 
vary,  the  rate  of  profit  expected  by  the 
importer  is  best  reflected  by  the  use  of 
an  aimual  rate.  The  FTC  notes  that  the 
use  of  an  annual  rate  still  results  in  a 
variation  in  the  amount  of  profit  when 
prices  vary.  Use  of  «a  annual  rate,  the 
FTC  argues,  ensures  that  some  profit  is 
assigned  to  all  months,  reflecting  the 
expe^tions  of  arm's-length  importers. 
IXX  Position:  We  have  continued  to 
use  an  annual  CEP  profit  rate  for 
purposes  of  these  final  results.  As  the 
FTC  has  noted,  the  Department's 
historical  practice  has  been  to  apply  a 
single  rate  bx  CEP  profit.  Although 
Asocoiflores  has  atgued  that  profit  rates 
may  vary  due  to  changes  in  demand 
conditions,  this  is  true,  to  some  extent, 
for  many  products.  Moreover,  the  CEP 
profit  calculation  is  not  intended  to  be 
based  on  the  profk  of  particular  U.S. 
sales.  Rather,  it  is  normally  based  on  the 
overall  profit  of  home  market  and  U.S. 
sales.  Although  a  respondent  may  have 
few  or  no  home  market  sales,  we 
nonetheless  use  an  average  profit  rate 
for  those  U.S.  and  home  market  sales 
that  were  made.  We  have  determined 
that  the  circumstances  surrounding  this 
case  do  not  compel  a  departure  from  our 
usual  practice  of  using  a  single  rate  for 
CEP  profit 

Normal  Value 

Comment  18:  The  FTC  disagrees  with 
the  Department's  decision  to  base 
normal  value  (NV)  on  constructed  value 
(CV),  arguing  instead  that  the  prices  of 
exp>orts  to  the  United  Kingdom  (UK) 
should  be  used.  In  support  of  its 
argument,  the  FTC  asserts  that  data 
submitted  to  the  Department  show  that 
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the  UK  was  the  largest  TC  market  for 
Colombian  flowers  in  1995-96. 
However,  rather  than  focusing  on  prices 
to  the  UK.  the  analysis  relied  upon  by 
the  E)epartment  in  rejecting  TC  prices 
(the  Botero  Study)  analyzes  Aalsmeer 
(Holland)  auction  prices.  The  FTC 
further  argues  that  the  quantity  variance 
in  the  UK  was  similar  to  the  variance  in 
the  U.S.  maricet.  rising  and  falling  in 
slightly  different  months.  Moreover,  the 
U.S.  and  UK  markets  have  very  similar 
holidays  and  holiday  demand  patterns 
and  all  flower-buying  holidays  except 
Mother't  Day  occur  iA  both  markets  in 
the  same  months.  Regarding  volatility  in 
the  markets,  the  FTC  contends  that  the 
Department  should  reconsider  its 
finding  that  dififorences  in  volatility  are 
largely  attributable  to  differences  in 
demand  patterns.  VolatiUty  can  also 
result  anytime  there  is  targeted  at 
sporadic  dumping  in  one  of  the  two 
markets.  Therefore,  according  to  the 
FTC,  the  Department  should  look  at 
whether  there  is  a  different  demand 
pattern  rather  than  at  volatility. 

Hie  FTC  comments  that  the 
Department  has  a  longstanding 
pr^rence  for  basing  NV  on  prices 
rather  than  costs.  Moreover,  the  FTC 
asserts,  the  statute  provides  a  clear 
preference  for  using  TC  prices  over  CV, 
and  the  regulations  state  that  the 
Department  will  normally  use  TC  sales 
rather  than  CV  if  adequate  information 
is  available  and  can  be  verified.  Based 
on  this,  the  FTC  contends  that  there 
must  be  substantial  evidence  on  the 
record  to  support  the  rejection  of  TC 
prices. 

In  light  of  this  preference,  the  FTC 
states  that  if  the  Department  continues 
to  find  that  U.S.  and  UK  prices  are  not 
sufficiently  correlated  to  permit  a 
proper  comparison,  then  the 
Department  should  use  annual  average 
prices  in  the  two  maricets.  By  using  an 
annual  average,  suggests  the  FTC,  peak 
pricing  that  occurs  periodically  in 
holiday  seasons  will  be  accounted  for. 
The  FTC  comments  that  a  comparison  of 
annual  averages  will  capture  the 
complete  demand  cycle  in  both  markets. 
AMColflores  disputes  the  FTC's  claim 
that  NV  should  be  based  on  TC  prices. 
In  support  of  its  argument,  Asocolflores 
points  out  that  many  of  the  companies 
being  reviewed  had  viable  home 
markets.  Aldiough  the  Department 
would  not  have  used  these  home  market 
sales  because  it  limited  its  analysis  to 
export-quality  flowers  sold,  Asocolflores 
argues  that  the  statute  requires  the 
Department  to  use  CV  as  the  basis  for 
NV  when  home  market  sales  are  not 
made  above  cost  or  are  not  in  the 
ordinary  course  of  trade.  Therefore. 
Asocolflores  concludes,  for  these 


companies  with  viable  home  markets., 
there  is  no  basis  for  the  Department  to 
rely  on  TC  prices. 

Asocolflores  also  contends  that,  by 
allowing  the  Department  to  reject  home 
market  or  TC  prices  if  the  "particular 
market  situation"  in  the  other  country 
prevents  a  proper  comparison  with  U.S. 
prices,  the  URAA  codified  the 
Department's  approach  to  this  case. 
Asocolflores  points  out  that,  as  of  the 
date  of  the  SAA.  this  case  was  the  only 
one  in  which  the  Department  had 
rejected  TC  prices  due  to  demand 
differences  resulting  from  holida3r8. 
Asocolflores  further  argues  that  the 
Department  has  consistently  relied  on 
CV  rather  than  TC  prices  since  the 
second  review  of  this  order,  and  has 
been  upheld  by  the  CTT  in  doing  so 
(Floral  Trade  Council  v.  United  States, 
775  F.  Supp.  1492,  1496-98  (1991))  and 
the  CAFC  iFloraJ  Trade  Council  v. 
United  States.  74  F.3d  1200)(1995). 
Furthermore,  Asocolflores  asserts,  the 
same  market  conditions  exist  in  both  the 
U.S.  and  UK  markets  and  U.S.  and 
European  markets  that  existed  in  the 
second  review.  According  to 
Asocolflores.  the  seasonal  demand  and 
pricing  cycles  in  the  U.S.  and  TC 
markets  remain  fundamentally  differmt. 
i.e.,  the  U.S.  market  is  much  more 
volatile  than  TC  markets  and  floww- 
giving  hohdays  are  still  different 
Asocolflores  comments  that,  if  the 
volatility  in  U.S.  prices  compared  to  TC 
prices  was  due  to  targeted  or  sporadic 
dumping,  as  the  FTC  asserts,  one  would 
expect  low  prices  and  high  volumes. 
However,  Asocolflores  emphasizes.  U.S. 
market  prices  and  volumes  are 
positively  correlated. 

Regarding  the  use  of  Aalsmeer  prices, 
Asocolflores  points  out  that  in  both 
prior  reviews  and  the  present  one,  the 
FTC  has  relied  on  the  Aalsmeer  auction 
data.  According  to  Asocolflores,  the 
only  information  the' FTC  has  provided 
in  this  review  regarding  TC  prices  has 
been  Aalsmeer  data.  Asocolflores 
explains  that  flowers  sold  through  the 
Aalsmeer  are  sold  throughout  Europe 
and,  therefore,  serve  as  a  siirrogate  for 
European  prices  generally. 

Finally,  Asocolflores  rejects  the  FTC's 
argument  that  the  Department  should 
have  compared  annual  average  U.S. 
prices  to  annual  average  TC  prices.  Even 
in  investigations,  where  the  statute 
directs  the  Department  to  use  annual 
average  prices,  claims  Asocolflores,  the 
statute  still  provides  that  home  market 
and  TC  prices  can  be  rejected  due  to 
particular  market  situations. 
Asocolflores  asserts  that  when  prices  in 
individual  months  are  not  comparable 
because  of  market  conditions,  i.e.. 
demand,  seasonality,  and  volatility, 


umual  averaging  does  not  eliminate  or 
adjust  for  these  differences.  Rather,  it 
states,  averaging  masks  the  differences 
through  the  use  of  a  single  price.  In 
addition,  Asocolflores  asserts  that  if 
volumes  of  peak  and  o^-peak  sales 
differed  in  U.S.  and  TC  markets, 
dumping  margins  could  be  found  for 
reasons  having  nothing  to  do  with  price 
differences. 

DOC  Position:  Consistoit  with  the 
approach  adopted  in  prior  reviews,  we 
have  continued  to  base  NV  on  CV  rathnr 
than  home  market  or  TC  prices.  We 
have  disregarded  home  market  prices  in 
accordance  with  section  773(a)(l)(CMii) 
of  the  Act  because  we  determined  that, 
although  some  companies  in  this  review 
have  viable  home  markets,  the  home 
market  sales  of  export-quality  flowers 
are  not  within  the  ordinary  coiu'se  of 
trade.  For  a  further  discussion,  see 
Memorandum  from  Team  to  Barbara 
Stafford.  Deputy  Assistant  Secretary. 
Import  Administration,  dated  January 
13, 1997.  We  have  also  disregarded  'TC 
prices  in  accordance  with  section 
773(a)(l)(B)(ii)  of  the  Act  because  we 
determined  that  the  particular  market 
situation  prevents  a  proper  comparison 
between  TC  and  U.S.  prices. 

The  particular  market  situation  that 
exists  here  is:  (1)  prices  in  TC  markets 
are  not  comparable  to  prices  in  the  U.S. 
because  of  the  volatility  of  prices  in  the 
United  States  and  the  differing  peak 
price  periods  (hohdays)  in  the  U.S.  and 
TC  markets;  and  (2)  demand  patterns  are 
different  between  the  two  markets. 
These  are  the  types  of  conditions 
identified  in  the  SAA  that  would  lead 
the  Department  to  reject  TC  prices. 
Specifically,  the  SAA  states  "|i)t  also 
may  be  the  case  that  a  particular  market 
situation  could  arise  firom  differing 
patterns  of  demand  in  the  United  States 
and  in  the  foreign  market.  For  example, 
if  significant  price  changes  are  closely 
correlated  with  holidays  which  occur  at 
different  times  of  the  year  in  the  two 
markets,  the  prices  in  the  foreign  market 
may  not  be  suitable  for  comparison  to 
prices  to  the  United  States."  See  SAA  at 
152. 

We  examined  the  possible  use  of  TC 
prices  in  depth  in  Certain  Fresh  Cut 
Flowere  from  Colombia;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  55  FR  20491  (May  17, 1990) 
(Flowers  (88-89)),  and  in  Flowers  (91- 
94).  A  significant  factor  in  our  analysis 
in  Flowers  (91-94)  was  the  Botero 
Study.  In  this  review,  respondents  have 
provided  an  updated  Botero  Study  that 
with  one  exception  shows  that  the 
conditions  that  existed  during  that 
review  period  continue  to  exist  during 
the  ninUi  review  period.  The  one  change 
is  that  the  Exiropean  Unicm  eliminated 
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flower  tariffs  for  Colombia  in  1990, 
which  has  made  it  possible  for  more 
companies  to  sell  in  Europe.  Despite 
this,  we  continue  to  believe  that  the 
volatility  of  prices,  differing  peak 
pricing  periods  and  the  differing 
demand  patterns  warrant  rejection  of  TC 
prices. 

We  further  disagree  with  the  FTC's 
characterization  of  the  demand  patterns 
in  the  U.S.  and  UK  markets.  For 
instance,  the  FTC  states  that  it  provided 
information  in  Flowers  (91-94 )which 
proves  that  holidays  in  the  United 
Kingdom  and  the  United  States  are 
com{}arable.  However,  as  we  stated  in 
Flowers  (91-94),  we  are  not  convinced 
by  this  information,  as  it  compares  non- 
flower-giving  holidays  which  happen  to 
coincide,  e.g..  All  Souls'  Day  and 
Halloween.  Also,  as  the  Botero  Study 
points  out,  there  are  flower-giving 
holidays  such  as  All  Saints  Day 
(celebrated  in  Catholic  countries)  and 
Mother's  Day  (cefebrated  in  the  United 
Kingdom),  but  these  holidays  fall  at 
different  times  of  the  year  than  the 
major  U.S.  holidays. 

Furthermore,  we  disagree  with  the 
FTC's  assertion  that  we  incorrectly 
relied  on  Aalsmeer  auction  prices  for 
our  determination  of  the  pro(>er  basis  for 
NV.  We  have  consistently  based  our 
determination  of  NV  on  both  the  Botero 
Study  and  other  market-wide  studies, 
which  have  shown  that  the  Aalsmeer 
data  is  representative  of  European 
prices.  We  acknowledge  that  normally 
the  decision  to  use  TC  prices  or  CV  is 
based  on  company-specific  information. 
However,  in  the  course  of  this 
proceeding,  we  have  consistently 
determined,  and  have  been  upheld  by 
both  the  err  and  CAFC,  that 
information  regarding  TC  markets  in 
general  was  adequate  evidence  for  a 
determination  of  this  issue.  Further, 
with  respect  to  the  FTC's  February  10, 
1997  submission,  we  ackiunvledge  that 
the  submission  indicates  that  the 
voliune  of  UK  imports  of  Colombian 
flowers  in  1995-96  is  approximately 
equal  to  the  amoimt  imported  by  the 
rest  of  the  EU  during  this  period. 
However,  we  note  that  the  FTC  did  not 
file  its  data  concerning  UK  prices  imtil 
February  10, 1997,  ten  days  after  our 
preliminary  results  of  review  were 
completed  and  nearly  four  months  after 
oui  determination  was  made  io  use  CV 
rather  than  TC  prices.  Despite  the 
assertions  to  the  contrary  made  by  the 
FTC,  given  the  timing  of  the  submission, 
it  was  not  possible  to  determine 
whether  a  single  TC  market  is  a  more 
appropriate  basis  for  comparison  than 
lie  markets  in  general. 

With  regard  to  the  Aalsmeer  data 
submitted  by  the  FTC.  the  usefulness  of 


this  data  is  unclear.  The  information 
provided  by  the  FTC  includes  the 
weekly  volume  and  prices  for  various 
flower  types  (including  pompons,  mini 
carnations,  and  chrysanthemums)  for 
1995  of  the  Aalsmeer  and  Bloemisterij. 
This  data  provides  no  reason  for  us  to 
depart  from  our  prior  determinations 
that  the  Aalsmeer  is  representative  of 
European  prices. 

With  respect  to  the  FTC's  assertion 
that  the  volatility  of  U.S.  prices  may  be 
due  to  targeted  or  sporadic  dumping,  we 
find  that  the  FTC  has  not  demonstrated 
this  to  be  true.  The  pricing  patterns  in 
the  U.S.  can  be  ascribed  to  periods  of 
peak  and  slack  demand,  whereas  the 
relative  flatness  of  prices  in  European 
markets  is  explained  by  the  feet  that 
Europeans  purchase  flowera  year  round. 

Finally,  we  have  not  adopted  the 
FTC's  suggestion  to  use  yearly  averages 
in  our  comparisons  for  the  same  reasons 
we  rejected  Asocolflores'  argument  that 
we  should  use  an  average  annual  U.S. 
price.  (See  DOC  Position  to  Comment  8.) 
Further,  as  Asocolflores  has  pointed  out, 
if  tha.volumes  of  peak  and  off-peak  sales 
differed  in  U.S.  and  TC  markets,  the  use 
of  an  annual  average  might  not  adjust 
for  these  differences. 

Comment  19:  Asocolflores  and  HOSA 
disagree  with  the  methodology  used  by 
the  Department  in  the  Preliminary 
Results  to  calcidate  an  annualized  CV. 
In  the  Preliminary  Results,  the 
Department  calculated  an  average  per- 
stem  CV  in  pesos,  with  the  result  that 
the  CV  expressed  in  pesos  was  constant 
throughout  the  FOR.  The  E)epartment 
then  converted  to  a  per-stem  CV  in 
dollars  using  each  month's  average 
exchange  rate.  This  NV  was  compared 
to  the  monthly  average  CEP  or  EP.  The 
Department's  methodology,  according  to 
Asocolflores,  is  an  unreasonable 
departure  from  the  practice  that  it 
followed  in  every  prior  administrative 
review  of  the  present  case.  In  the 
Certain  Fresh  Cut  Flowers  from 
Colombia;  Final  Results  of 
Administrative  Review,  56  FR  32169 
(July  15, 1991)  (Flowera  (87-88)).  the 
first  administrative  review,  the 
Department  aggregated  total  costs  in 
pesos  over  the  POR  and  divided  by  the 
period  average  exchange  rate  and  net 
units  sold  to.calculate  the  per-stem  CV 
in  dollara.  In  later  reviews,  the 
Department  totaled  peso  costs  on  a 
monthly  basis,  converted  to  doUan 
using  the  monthly  exchange  rate,  added 
these  dollar  costs  over  the  POR  and 
divided  by  the  net  units  sold  to  yield 
the  per-stem  CV  in  dollars. 

Asocolflores  claims  that  the 
methodology  used  in  the  Preliminary 
Results  is  inappropriate  because  it 
creates  a  mismatch  between  the 


exchange  rate  used  and  the  costs  et 
issue.  Asocolflores  argues  that,  due  to 
factors  such  as  the  fluctuations  in  the 
exchange  rates,  the  inclusion  of  monthly 
inflation  adjustments  and  the 
devaluation  of  the  Colombian  p6so 
against  the  U.S.  dollar  over  the  POR,  the 
Department's  methodology  erroneously 
results  in  a  declining  CV  in  dollar  terms 
duoughout  the  POR.  Asocolflores 
contends  that  no  basis  for  the  changed 
methodology  has  been  disclosed  and 
"[flundamental  principles  of  fairness 
require  the  Department  to  abide  by  its 
prior  decisions  in  this  case,"  given  that 
the  fects  upon  which  the  Department 
predicated  the  previous  methodology 
have  not  changed  in  the  present  review. 

The  FTC  counters  that  the 
Department's  underlying  rationale  for 
the  methodology  used  in  the  past 
reviews  no  longer  applies  in  this  review. 
Firat,  according  to  the  FTC,  inflation  is 
not  at  the  same  high  rate  encountered 
during  Flowers  (87-88).  Second,  the 
FTC  points  out  that  the  Department's 
new  exchange-rate  methodology  of 
using  a  lagged  rate  where  a  sustained 
change  in  rates  exists  over  a  period  of 
at  least  eight  weeks  automatically 
accounts  for  any  distortive  effects  due  to 
fluctuations  in  exchange  rates.  The  FTC 
further  argues  that  the  rates  during  the 
POR  in  any  case  should  be  considered 
"relatively  stable."  The  FTC  also  notes 
that,  because  EP  and  CEP  are  averaged 
monthly,  applying  monthly  exchange 
rates  to  the  NV  for  purposes  of 
comparison  is  also  appropriate  pursuant 
to  section  773A  of  the  Act 

DOC  Position:  We  agree,  in  part,  with 
respondents.  In  Flowers  (87-88),  we 
revised  oiir  methodology  for  converting  . 
respondents'  CV  from  pesos  to  dollare. 
The  revision  was  deemed  appropriate  in 
light  of  a  combination  of  fectors 
affecting  this  case  including  the  high 
rate  of  inflation  in  Colombia, 
consequent  devaluation  of  the 
Colombian  currency,  and  the  nature  of 
calculating  the  costs  to  produce 
agricultiual  products.  See  Flowera  (87- 
88).  In  Flowers  (87-'S8).  we  converted 
the  POR  average  peso  CV  to  dollara 
using  the  corresponding  period-average 
exchange  rate  but  expressed  a 
preference  for  the  alternative 
methodology  of  converting  each 
month's  peso  costs  into  dollars  using 
that  month's  exchange  rate.  See  Id.  at 
32169  ("while  we  agree  with  the 
respondent  that  the  monthly  conversion 
to  dollare  of  peso  costs  is  the  preferable 
methodology,  in  this  review  we  have 
converted  our  period-average  peso 
constructed  value  to  dollare  using  the 
corresponding  period  average  exchange 
rate").  In  subsequent  reviews,  we 
adhered  to 
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the  revised  mediodology  used  in 
Flowere  (87-88)  unUl  Flowers  (91-94). 
where  we  used  the  preferred  alternative 
methodology  of  monthly  dollar 
conversions. 

In  the  present  review,  we  have 
examined  Asocolflores'  argument  and 
have  roassened  the  methodology  we 
used  in  the  preliminary  resiilts.  We 
determiae  that  tha  undarlying  hctors 
that  formed  the  basis  of  our  rationale  for 
revising  the  conversion  methodology  in 
Flowers  (87-88)(and  subsequent 
reviews)  remain  largely  unchanged.  We 
also  recognize  that  flower  production, 
like  other  agricultural  production, 
necessitates  the  use  of  a  period-average 
CV  in  order  to  capture  the  complete 
costs,  which  vary  month  to  month,  due 
to  the  production  cycle  of  the  product 
See  Flowers  (87-88)  at  32169. 

In  light  of  the  foregoing,  for  these  final 
results,  we  have  departed  from  the 
methodology  we  employed  in  the 
preliminary  results  for  converting  CV  in 
the  present  review.  Specifically,  we 
converted  each  month's  ctunulated  costs 
in  pesos  to  dollars  using  the 
corresponding  month's  exchange  rate. 
Next,  the  monthly  costs  in  dollars  were 
totaled  over  the  POR  and  divided  by  the 
net  units  sold  to  calculate  the  per-stem 
CV  in  U.S.  doUais  which  was  then 
cooverted  to  pesos  using  the  period-end 
exchange  rate.  Furthermore,  to  correct 
for  the  distortive  effects  of  devaluation 
of  the  Colombian  peso,  we  used  a 
monthly  deflator  (which  was  calculated 
by  dividing  the  period-end  exchange 
rate  over  each  month's  exchange  rate)  to 
deflate  the  per-stem  CV  in  pesos  for 
each  month.  The  corrected  peso  CV  was 
then  converted  to  dollars  using  each 
month's  exchange  rate  pursuant  to 
section  773A(a)  of  the  Act,  which 
requires  that  foreign  currencies  be 
converted  into  U.S.  dollars  using  the 
exchange  rate  in  effect  on  the  date  of 
sale  of  the  subject  merchandise.  The 
effect  of  this  methodology  is  to  create  a 
CV  which,  when  denominated  in  pesos, 
increases  over  the  POR.  This  result  is 
consistent  with  an  economy  that  is 
experiencing  high  levels  of  inflation. 

With  respect  to  the  FTC's  arguments, 
we  disagree  that  inflation  was  low 
enough  or  the  exchuige  rate  stable 
enough  that  we  should  continue  with 
the  methodology  we  followed  in  the 
Preliminary  Results.  Regarding  the  use 
of  lagged  exchange  rates  when  there  is 
a  sustained  movement  in  the  currency, 
the  provision  for  sustained  changes 
applies  only  to  investigations  and  not  to 
reviews. 

Cdmjnent  20:  HOSA  and  Asocolflores 
argue  that  the  Department  is  statutorily 
required  to  allocate  costs  across  all 
subject  flowers,  including  "national 


quality"  flowers,  when  calculating  CV. 
'Their  argument  is  largely  based  on  the 
1992  opinion  of  the  CAFC  in  WSCO. 
Inc.  v.  United  States,  965  F.2d  1056 
(IPSCO),  and  on  recent  Department  case 
history.  First,  HOSA  and  Asocolflores 
claim  that  IPSCO  is  definitive  on  how 
costs  are  to  be  allocated:  costs  must  be 
allocated  across  all  goods  produced, 
regardless  of  their  respective  values. 
They  interpret  IPSCO  to  mean  that  no 
matter  how  the  Department  categorizes 
a  "secondary"  product  (i.e.,  as  a  co- 
product  or  a  by-product),  if  the 
production  of  that  product  expended 
the  same  materials,  capital,  labor,  and 
overhead  as  the  production  of  the 
"primary"  product,  then  both  the 
primary  and  secondary  products  must 
share  the  costs  equally.  Furthermore, 
respondents  argue  that  any  value-based 
allocation  violates  the  AD  statute  as 
interpreted  by  IPSCO.  Even  if  the 
Department  finds  non-export  quality 
flowers  to  have  little,  or  no,  commercial 
value,  these  ciUls  must  still  carry  costs. 
Second,  although  respondents  argue 
diet  IPSCO  has  made  by-product  and  co- 
product  distinctions  irrelevant,  they  say 
that  if  the  Department  insists  upon 
using  such  classifications,  then  second- 
quality  flowers  should  be  co-products  to 
which  costs  of  production  should  be 
allocated.  They  state  that  non-export- 
quality  flowers  must  be  considered  co- 
products  because  they  are  very  similar 
to  the  primary  product,  their  production 
expends  the  same  material,  capital,  '■'    ' 
labor,  and  overhead,  and  they  are 
produced  in  the  same  manu^cturing  lot 
as  export-quality  flowers. 

"The  FTC  states  that  respondents' 
arguments  regarding  national  quality 
flowers  have  been  raised  before  and 
rejected  by  the  Department.  Referring  to 
Fresh  Cut  Roses  from  Colombia,  60  FR 
6980  (February  6, 1995)  (Roses  bom 
Colombia)  and  Flowers  (91-94),  the  FTC 
says  that  the  Depcutment  should  adhere 
to  its  precedent  of  treating  national 
quali^  flowers  as  by-products. 

DOC  Position:  We  nav^  continued  to 
treat  culls  and  national  quality  floweia 
as  by-products  in  this  review.  This 
practice,  at  least  with  respect  to  culls, 
has  been  followed  since  Flowers  (LTFV) 
and  was  upheld  by  the  CIT  in 
Asociacion  Colombiana  de 
Exportadores  v.  United  States,  704  F. 
Supp.  1114, 1125-26  (CIT  1989).  In 
Flowers  (91-94),  we  examined  HOSA's 
clailn  that  "national"  or  "second 
quality"  flowers  should  not  be  treated  as 
by  products.  We  disagreed  with  HOSA 
and  treated  national  quality  flowers  as 
culls. 

As  explained  in  Flowers  (91-94)  (at 
42850),  our  general  practice  in  cases 
involving  agricultural  goods  has  been  to 


treat  "reject"  products  as  by-products 
and  to  offset  the  total  cost  of  production 
with  revenues  earned  firom  the  sale  of 
any  such  "reject"  products.  We 
continue  to  believe  that  this  general 
practice  does  not  conflict  with  CAFC's 
ruling  in  IPSCO.  Clearly,  cull^  are  reject 
products.  Moreover,  as  the  Department 
stated  in  Flowers  (LTFV),  due  to  the 
perishability  of  agricultural  products, 
the  sellers  of  such  merchandise  "may  be 
faced  with  the  choice  of  accepting 
whatever  return  they  can  obtain  on 
certain  sales  or  destroying  the 
merchandise.  Unlike  non-perishable 
products,  sellers  cannot  withhold  their 
flowers  from  the  market  until  they  can 
obtain  a  higher  price."  Similarly,  when 
the  product  is  not  of  a  high  enough 
-quality  to  be  exported,  it  is  a  cull  that 
immediately  feces  whatever  price  can  be 
obtained  in  the  home  market,  or 
destruction.  This  situation  does  not 
resemble  Uiat  in  IPSCO. 

Comment  21:  Asocolflores  asserts 
that,  if  the  Department  does  not  allocate 
costs  across  all  export-quality  flowers 
and  culls,  the  Department  should  at 
least  o£feet  the  cost  of  production  by  the 
revenue  earned  on  the  sale  of  culls.  In 
particular,  Asocolflores  wants  the 
Department  to  include  off-book  revenue 
when  making  this  deduction,  not  just 
the  revenue  recorded  in  the  books. 

The  FTC  disagrees  with  Asocolflores 
because  off  book  revenue  isunproven 
and  inherendy  suspect.  Since  off-book 
revenue  can  not  be  corroborated  by  an 
audited  financial  statement  or  tax 
return,  the  FTC  contends  that  the 
Department  should  not  accept  this  type 
of  information.  

DOC  Pomtion:  We  agree  with  the  FTC 
We  do  not  take  accoiut  of  off-book 
revenue  because  it  is  not  reflected  in  the 
company's  audited  financial  statements, 
our  primary  tool  for  detwmining  the 
accuracy  and  completeness  of 
respondBnts'  submitted  data.  (See  Roses 
from  Colombia.)  Absent  specific 
evidence  to  the  contrary,  the 
Department  considers  a  company's 
finanrial  statements  to  reflect  the  actual 
expenses/revenues  of  its  operations. 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value;  Sweaters  Wholly 
or  in  Chief  Weight  of  Man-Made  Fiber 
From  Taiwan,  55  FR  34585  (August  23. 
1990).) 

Comment  22:Tuchany  notes  that  the 
Department  discovered  at  verification 
that  the  company  had  incorrecUy 
reported  depreciation  expense  by 
making  the  inflation  adjustment  to  the 
accumulated  depreciation  balance 
instead  of  the  depreciation  expense 
during  the  POR.  Tuchany  argues  that 
this  error  substantially  overstated  costs 
because  the  reported  amount 
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encompasses  all  historical  inflation 
adjustments  to  depreciation,  not  simply 
those  associated  with  the  POR.  Tuchany 
asks  the  Department  to  rely  upon 
worksheets  submitted  at  verification 
which,  it  contends,  can  be  used  to 
derive  the  inflation  adjustment  to 
depreciation  expense. 

■The  FTC  contends  that  the 
Department  should  not  allow  Tuchany 
to  submit  new  factual  information 
during  veri  fication. 

DOC  Position:  At  verification,  we 
discovered  that  Tuchany  had  incorrectly 
calculated  its  depreciation  expense  in 
its  response.  Company  officials 
prepared  a  worksheet  in  an  effort  to 
provide  the  Department  with  the 
inforraatioD  necessary  to  correct  this 
error.  This  infonoatiiHi  had  not  been 
reviewed  prior  to  verification  and,  while 
we  were  aWe  to  trace  certain 
infomation  to  softirce  documents,  we 
were  UDable  to  tiaoroughly  review  the 
^Validity-af  tile  calculations  during 
verifioatten  deto  te  t*BM  ^eastcaiats.  We 
mdicated  te  eorapflB^  «fBci;Bls  that  we 
weulri  tehe  tbe^Btannatiaa  biitltot  *we 
wtfi^aeed  l8^»new  itand  %M<idd  not 
necessarily  take  it  into  consideretian  for 
^purposes  of  our  final  calotthttoas.  Vpon 
"levkwroftbedata  in-.^  wait^ieeto,  W9 
discovered  that  the  iafonndfion  was  net 
adequate  to  coarect  Tuchany's  reported 
depMquation  expense.  See  'Tuchany 
Gtonp  VeriSssimmJCepeM.  May  6, 19^, 
p.  14.1)105,  We  were  unable  te 
determine  the  correct  l^re  d^ou^ 
we  did  condode  that  the  reported  ngure 
for  depreciation  expense  was  in  errse. 
Because  we  were  Stable  to  verify  the 
data  in  die  worksheets  we  have  resorted 
to  FA  in  accordance  with  sectioa  776(aJ 
of  the  Act.  We  have  continued  to  use  die 
reported  figure  in  our  final  calculations 
as  we  consider  it  the  best  estimate 
available  to  us  of  the  coraect  amount  for 
depreciation  expense. 

Comment  23:  Asocolflores  and  HOSA 
contend  that  the  Department  ened  in 
not  making  an  adjustment  to  financial 
expenses  for  net  "monetary  correction" 
while  adjusting  respondents' 
depreciation  and  aniortization  costs  to 
account  for  the  effects  of  infls^ion. 
Asocolflores  states  that  the  adjustment 
for  "monetary  correction,"  which 
represents  the  net  gain  or  loss  to  the 
company  caused  by  inflation  on  its  net 
exposed  monetary  assets  and  liabilities, 
is  required  by  Colombian  law  and 
generally  accepted  accounting 
principles  (GAAP)  as  part  of  the 
inflation  adjustment.  Moreover,  the 
Department's  failure  to  consider  the 
adjustment  for  net  mcmetary  correction 
leads  to  significant  distortions  in  the 
calculation  of  CV,  according  to 
Asocolflores. 


Asocolflores  argues  that  financial 
costs  must  be  adjusted  from  nominal 
pesos  to  current  value  pesos  because  the 
costs  incurred  by  a  company  in  the 
current  period  but  not  payable  until 
later  periods,  such  as  accounts  payable 
and  peso  loan  balances,  will  be  {>aid  in 
the  hiture  when  the  pesos  will  be 
cheaper  in  current  value  terms. 
Asocolflores  claims  that  the 
Department's  methodology  results  in  a 
distorted  cost  calculation  that  mixes 
nominal  pesos  for  some  costs  with 
inflation  adjusted,  current  value  pesos 
for  other  costs, 

According  to  Asocolflores,  section 
773(f)(1)(A)  of  the  Act  "requires  the 
Department  accept  costs  as  recorded 
imder  Colombian  GAAP  unless  it  makes 
a  specific  finding  diat  su(^  costs  are 
distortive."  Asocofflores  further  refers  to 
the^ST's  holding  in  Laclede  Steel  v. 
ynited  States.  W  OT^S  (OT,  Oct  12. 
1994),  wdiere  it\vasi«iedthat  "a 
respondent  qould  not  i<^ort  costs  such 
that  one  item  •fleets  fdepreeiation 
ex^nses  in  4ullM:as^  was  subiacted'  to 
acGDUBtiiig  puiiiMitvlesdiBereiit  from 
those  a||f||^eA 'te-^i^  v««Mee  such  as 
fihtti^B9<tiq8W.*  **  AsaeeHlores  onteads 
-ibat  the  SepHrtraeWs  awAodofagy 
vioiates  t^  Act  aiuf  the  cooif •  hoMijag 
in  that  itsutfiecitB  oaly  dMeeost 
va!i<abI»->4lspieeMi(iea-a»d  amortisBtion 
expense— %o  aCHtiMRent  for  inllatioB. 
AswcoiRomfi  ai^gues  tiM  Dapaitment 
nust  either  ^aiegacrf  al  inflatiea 
adpistnaeats  <»-  iaekals  inflatioa 
achustments  for  monetary  coneotion. 

Furtfaermora,  Asocolflores  aigues  that 
the  SNclusien  of  kBtmetary  correction  is 
B'departuMjfrora  the  Department's  own 
precedents.  Specifically,  Asoceifiores 
cites  to  Cemetiijtom  Mexico  and 
Poice!ain-on-Steei  Cookware  from 
Mexico,  61  FR  54616  (1996),  where,  in 
accordance  Yfidk  Mexican  GAAP 
princ^les,  the  Department  allowed  the 
mmietary  conection  gain  as  aa  offeet  to 
financial  expenses.  Asocolflores  also 
refers  to  two  BrazilieB  cases,  Aimcor, 
Ala.  SHicon,  Inc.  v.  United  States,  Slip 
Op.  No,  95-130. 1996  WL  431186  (CTT, 
July  20, 1995)  and  Frozen  Concentrated 
Orange  Juice  from  Brazil,  52  FR  8324 
(1987).  where  ibo  monetary  correction 
adjustments  to  financial  expenses  were 
made  in  accordance  with  the 
Department's  own  hyperinflaticmary- 
economy  methodology. 

The  FTC  counters  tibat  die 
Department's  rejection  of  the  monetary 
correction  adjustments  is  in  accordance 
with  past  precedents.  The  FTC  refers  to 
Roses  from  Colombia  at  6993,  where  the 
Department  specifically  declined  to 
include  inflation  adjustments  resulting 
from  the  annual  revaluation  of  non- 
monetary assets  because  the  adjustment 


"merely  reflects  an  increase  to 
respondent's  financial  statement  equity 
due  to  the  restatement  of  non-monetary 
assets  to  account  for  inflation."  The  FTC 
also  contends  that  Cement  bom  Mexico 
is  distinguishable  in  that  the  Mexican 
inflation  adjustment  "pertained  solely 
to  monetary  assets  and  liabilities 
whereas  the  Colombian  monetary 
correction  is  an  adjustment  to  non- 
monetary assets."  Furthermore,  the  FTC 
points  out  that  the  Mexican  adjustment 
was  the  sum  of  all  corrections  to 
financial  expenses  made  throughout  ib» 
year.  In  contrast,  the  FTC  argues,  the 
Colombian  monetary  conection  is 
simply  a  year-end  adjustment,  thus 
having  no  effect  on  the  amounts 
borrowed  or  lending  rates  of  the 
resp^ideats. 

DOC  Position:  We  disagree  with 
Asocolflores.  Consistent  wUh  am 
practice  in  Flowers '(Ol-M),  vm  hava 
iachaded  adjustments  fior  the  effeoks  of 
inflati(Hi  in  respondests'  dapreciation 
and  ainortizatiCTtawponso  figuiss  ia 
calcttlatiDgCV.  ¥Ve  faatie  oentbiued  te 
wcelude  tjbe  amount^  menetaqr 
correction  iftoame  tfaat'se^oadents 
claimed  as  an  offMt^^»«asts. 

As  discussed  in  the  final  results  of 
Flowers  (91-94),  weadjastad 
respondents'  depeeciatMm  e^^eoses  in 
order  to  peMtit  a  amre  appwyriate 
matching  of  caaesaadyicestaaod' OB 
equivdsrat  cuswuey  Mails.  The 
'Bepartment^  pfadios  in  AB  aases 
iowrfving  cmi^nes  n-hft-MT  amnemiot 
are  marked  fay  prioe  level  (^Mnges 
defined  as  "hypaEmfiatkNiary"  isfc 
adjust  ali  prediietiMi  coats  for  tke  effects 
of  inflation.  See,  «.g..  Flowers  (91-94)  4t 
42845.  la  some'^MteBoes,  however,  tha 
level  of  inflatiMi  dufiag  the  POR  doaa 
not  reach  tiie  Oepertmeot's  normal 
hyperinflation  threshold.  Nonetboleai, 
where  an  economy  has  emerienced^he 
compound  effiects  of  si^Mficant  infiatien 
levels  in  periods  inior  to  the  POR,  the 
costs  associated  with  respondent's  fixed 
assets,  as  well  as  other  assets  recorded 
at  their  historical  purchase,  saay  be 
materially  misstated  relative  to  the 
currency  levels  at  which  prices  and 
costs  are  measured  diiring  the  PC^  In 
these  instances,  the  Department  may 
adjust  the  historical  basis  of  fixed  assets 
such  that  resi>ondent's  depreciation  and 
amortization  costs  reflect  the  currency 
levels  of  the  POR.  See  Roses  from 
Colombia. 

Unlike  in  hyperinflationary  cases, 
however,  the  Ctepartment's  practice  with 
respect  to  inflation  and  its  effects  on 
historical  costs  does  not  specifically 
adjust  for  all  of  the  inflationary  effects 
that  occur  within  the  POR.  Rather,  these 
effiects  result  from  the  inflation 
experienced  within  the  twelve  months 
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of  the  POR  and,  thus,  are  considered  to 
have  a  minimal  influence  on  the 
Department's  antidumping  analysis.  To 
attempt  to  quantify  the  effects  of 
inflation  on  each  measure  of  cost  and 

f)ric8  would  impose  an  unreasonable 
evel  of  complexity  to  the  Department's 
antidimiping  analysis. 

Consequently,  we  have  left  financia] 
expenses  unadjusted  because  these 
expenses  were  contained  largely  within 
the  POR.  In  contrast,  the  expenses  for 
depreciation  and  amortization  are  based 
on  the  historical  costs  of  assets  which 
extend  beyond  each  POR.  Compounded 
annually,  the  effect  of  inflation  results 
in  a  distortion  of  historical  depredation 
and  in  an  imderstatement  of  costs. 

As  to  Asocolflores'  argument  that  the 
inclusion  of  net  monetary  correction  is 
required  under  the  Colombian  GAAP 
and  the  Act,  we  note  that  there  is  no 
statutory  requirement  that  the  ^ 

Department  adjust  for  all  effects  of 
inflation  in  its  analysis  nor  a 
requirement  to  use  all  aspects  of  a 
country's  GAAP.  Rather,  the  statute 
merely  requires  that  the  Department 
include  in  its  calculation  of  CV  the  coat 
of  manufactiiring  "which  would 
ordinarily  permit  the  production  of  the 
merchandise  in  the  oidinary  course  of 
business."  See  section  773(e)(1)  of  the 
Act.  Moreover,  the  CTT  has  already  held 
that  full  accounting  for  inflation  is 
neither  necessary  aor  possible.  (See 
Budd  Co.  V.  United  States.  773  F.  Supp. 
1549, 1554  (OT  1991)  ("The  glowing 
deficiency  in  Plaintiffs  argument  is  the 
underlying  premise  that  a  full 
accoimting  for  inflation  is  necessary  or 
even  possible.") 

We  also  find  tbat-Asocolflores' 
reliance  on  the  two  Mexican  cases  is 
misplaced.  There  is  no  evidence  on  the 
record  indicating  that  inflationary 
accounting  under  Mexican  GAAP  is  the 
same  as  inflationary  accounting  in 
Colombia.  Similarly,  the  two  Brazilian 
cases  dted  by  Asocolflores  are 
distinguishable  in  that  inflation  rates  in 
Brazil  during  those  periods  were  at 
hyperinflationary  levels,  as  defined  by 
the  E)epartment,  and  therefore  the 
Deparlinent  relied  on  a  replacement  cost 
methodology  to  adjust  all  costs  for  the 
effects  of  inflation. 

Comment  24:  Asocolflores  contends 
that  the  Department  erroneously 
attributed  all  net  interest  expense  to 
production.  Asocolflores  argues  that,  in 
addition  to  financing  the  assets  used  in 
production,  interest  expense  reported  by 
respondent  companies  also  relates  to 
financing  receivables  for  TC  and  U.S. 
sales.  Asocolflores  contends  that  the 
Department  departed  &om  past  practice 
and  effectively  presumed  that  the 
totality  of  the  producer's  borrowing 


costs  were  attributable  to  production. 
Asocolflores  urges  the  Department  to 
revert  to  its  prior  practice  and  indude 
in  its  calculation  of  CV  only  that  portion 
of  the  net  interest  expense  allocable  to 
assets  other  than  accounts  receivable. 

Asocolflores  recognizes  that  the 
Department  has  changed  its  practice  of 
adding  imputed  credit  expense  to  CV  to 
avoid  double-counting.  However, 
Asocolflores  argues  that  interest 
expenses  associated  with  sales  should 
not  be  induded  in  CV  at  all  because 
such  interest  expenses  do  not  relate  to 
production  as  required  by  section 
773(e)(1).  Moreover,  Asocolflores 
asserts,  for  the  Colombian  flower 
grov^ers  in  the  case  the  actual  interest 
expense  for  home  market  sales  is  zero. 

The  FTC  rebuts  that  section  773(e)(2) 
requires  that  SG&A  be  added  to 
production  expenses  when  computing 
CV,  so  the  exerdse  of  identifying  which 
costs  are  produdion-related  and  which 
are  sales-related  is  academic.  The  FTC 
further  argues  that,  in  calculating  CV, 
the  Department  allocates  interest 
expense  to  all  exprat-quality  stems  sold, 
so  any  interest  expense  related  to  TC 
sales  has  effectively  been  allocated  to 
such  sales.  Finally,  the  FTC  argues  that 
respondents  have  provided  no  evidence 
that  some  portion  of  their  interest  costs 
relate  to  markets  other  than  the  U.S. 
market  and  no  evidence  that  any  portion 
of  their  finandng  expenses  relate  to 
sales  rather  than  to  production.  The  FTC 
argues  that  there  is  no  basis  for 
assimiing  that  the  ratio  of  accounts 
receivable  to  total  assets  has  any 
relationship  to  the  ratio  of  selling 
interest  costs  to  total  interest  costs.  The 
FTC  contends  that  accounts  receivable 
are  commonly  financed  out  of  cash-flow 
and  payables  rather  than,  throu^ 
borrowing. 

DOC  Position:  In  calculating  CV,  the 
Department  considers  net  interest 
expense  to  be  a  part  of  SGAA  and,  in 
accordance  with  sedion  773(e),  the 
Department's  practice  is  to  include  the 
adual  amount  of  net  interest  expense  as 
part  of  the  cost  of  the  produd.  The 
amount  of  net  interest  expense  for  CV  is 
calculated  as  a  ratio.  The  niunerator  in 
this  ratio  is  the  total  actual  amoimt  of 
net  interest  expense  incurred  by 
respondent  and  the  denominator  is  the 
respondent's  cost  of  sales.  The  result  of 
this  ratio  calculation  is  then  applied  to 
the  per-unit  cost  of  manufodure  for  the 
merchandise  in  order  to  derive  the 
allocated  amoimt  of  interest  expense 
associated  with  the  produd. 

Contrary  to  resfrandent's  claims  in 
this  case,  the  interest  expense 
calculation  described  above  does  not 
attribute  all  net  interest  expense  to 
production.  Rather,  it  is  the 


Department's  long-standing  method  of  * 
calculating  net  interest  expense  on  a 
per-unit  basis  for  CV.  Under  the  new 
statute,  however,  because  interest 
expense  for  CV  is  to  be  based  on  actual 
and  not  imputed  amounts,  it  is  no 
longer  appropriate  to  do  as  Asocolflores 
suggests  and  reduce  adual  interest 
expense  in  order  to  replace  it  with 
imputed  amounts  for  credit.  Any 
differences  in  credit  expense  between 
the  U.S.  and  foreign  market  are  taken 
into  accodnt  as  a  drcumstance  of  sale 
adjustment,  but  not  as  part  of  the  actual 
calculation  of  net  interest  incurred  for 
the  product.  See  e.g..  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel  ^ 
Products  from  the  United  Kingdom,  62 
FR  18744, 18746  (April  17.  1997). 

Comment  25:  HOSA  asserts  that  the 
Department  used  the  w^ng  general  and 
administrative  expense  (GAA)  rale  for 
flowers  that  a  member  of  the  HOSA 
Group  purchased  from  other  producers 
and  used  in  its  bouquet  operation. 
HOSA  argues  that  it  did  not  incur  any 
G&A  expense  assodated  with  flowers  it 
did  not  grow.  HOSA  further  states  that, 
if  the  Department  insists  upon 
calculating  G&A  for  purchased  flowers, 
it  shodld  use  the  G&A  rate  for  the  form 
that  purchased  the  flowers  and  used 
them  in  its  bouquet  operation.  ThisGAA 
rate,  asserts  HOSA,  should  be  taken 
from  the  farm's  1995  audited  financial 
statements,  as  provided  in  the 
questionnaire  response. 

The  FTC  argues  that  HOSA  most 
incur  some  G&A  expenses  in  the  areas 
of  marketing  and  selling  bouquets,  not 
to  mention  the  purchase  of  flowers  and 
the  assembly  of  bouquets.  Moreover,  in 
the  FTC's  view,  there  is  no  basis  to  limit 
the  G&A  expenses  to  one  single  farm. 
Thus,  the  FTC  argues  that  the 
Department  should  continue  to  follow 
the  approach  used  in  the  preliminary 
results. 

DOC  Position:  We  disagree  %vith 
HOSA.  As  stated  in  the  Suspension  of 
Antidumping  Duty  Investigation: 
Sodium  Azide  from  Japan,  62  FR  973, 
977  (January  7, 1997),  "G*A  expenses 
are  those  expenses  incurred  for  the 
operation  of  the  corporation  as  a  whole 
and  not  directly  related  to  the 
manufadure  of  a  particular  produd." 
The  Department's  practice  is  to 
calculate  G&A  expenses  by  finding  the 
ratio  of  the  company's  total  G&A 
expenses  relative  to  the  total  cost  of 
goods  sold  by  the  company.  This  ratio 
is  then  applied  to  the  cost  of 
manufacture  of  each  produd. 
Furthermore,  this  approach  is  consistent 
with  our  approach  with  resped  to  other 
collapsed  companies  for  which  we  have 
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allocated  G&A  expenses.  In  this 
instance,  the  produds  in  question  are 
those  flowers  (subjed  merchandise) 
acquired  and  used  in  the  production'of 
bouquets.  Although  HOSA  does  not 
grow  these  flowers,  it  does  use  them  in 
further  processing.  There  is  no  evidence 
that  HOSA  would  purchase  and  resell 
these  flowers  if  they  were  not  used  in 
bouquet  production.  Because  the 
production  and  selling  of  bouquets 
generates  G&A  expenses,  the  items 
making  up  the  bouquets  incur  G&A 
expenses. 

The  HOSA  Group's  contention  that 
the  Department  should  use  only  the 
G&A  expenses  generated  by  the  member 
of  the  group  which  purchased  the 
subjed  merchandise  is  not  recondlable 
with  the  Department's  practice 
concerning  "collapsed"  companies. 
Once  the  IDepartment  has  determined  to 
collapse  affiliated  producers  {i.e.,  to 
assign  a  single  AD  rate  to  the  producers 
because  of,  inter  alia,  close 
interrelationships  between  them)  the 
group  is  treated  as  one  single  company 
with  resped  to  reporting  obligations. 
We  do  not  allow  companies  to  pick  and 
choose  which  G&A  expenses  and  which 
divisions  of  the  company  will  be  used 
in  accounting  for  this  expense.  The 
same  holds  true  for  the  HOSA  Qroup 
and,  thus,  every  produd  produced  by 
HOSA,  regardless  of  which  farm 
produced  it,  incurs  allocated  G&A 
expenses  generated  by  the  entire  group. 

Comment  26:  The  Tinzuque  Group 
(Tinzuque)  argues  that  the  Department 
erred  in  disregarding  all  reported  offsets 
to  SG&A.  Tinzuque  concedes  that 
certain  reported  offsets  were  derived 
from  non-operating  income  accounts 
and  are,  therefore,  not  appropriate 
offsets  to  cost.  Tinzuque  contends, 
however,  that  among  the  reported 
offsets  are  commercial  discounts 
obtained  on  material  purchases,  which 
are  appropriate  offsets  to  cost.  Tinzuque 
points  out  that  sample  invoices  and 
accounting  slips  submitted  in  its 
February  21, 1997  supplemental 
response  demonstrate  the  natuire  of 
these  discounts. 

The  FTC  argues  that  there  is  no. 
evidence  on  the  record  to  demonstrate 
that  the  amoimt  reported  for  commerdal 
^scounts  is  related  exclusively  to 
material  purchases  related  to  subjed 
merchandise.  The  FTC  further  contends 
that  discounts  on  material  inputs  would 
not  normally  be  accoimted  for  in  SG&A 
accounts,  thereby  casting  additional 
doubt  on  the  nature  of  these  discounts. 

DOC  Position:  We  agree  with 
Tinzuque.  The  sample  accounting  slips 
submitted  by  Tinzuque  demonstrate  mat 
the  commercial  discounts  in  question 
were  obtained  on  material  purchases. 


Moreover,  there  is  no  indication  that  the 
materials  were  used  as  inputs  for  other 
than  subjed  merchandise.  Therefore,  we 
have  accepted  Tinzuque 's  claim  and 
have  of&et  its  costs  accordingly. 

Comment  27:  Asocolflores  argues  that 
the  Department's  use  of  the  profit  rate 
of  Compania  Nacional  de  Chocolates 
S.A.  (CNC),  a  Colombian  producer  of 
chocolate  and  other  processed 
agricultural  products,  as  FA  in  the 
calculation  of  CV  is  inconsistent  with 
the  Act.  Asocolflores  argues  that  the 
"profit  cap"  described  in  section 
773(e)(2)(B)(iii}  of  the  Ad  contains  no 
exceptions  or  conditions  and  its 
application  is  mandatory.  Specifically, 
Asocolflores  contends  that  die 
Department  should  use  a  profit  rate  of 
zero  since  none  of  the  responding 
companies  had  profits  on  sales  of 
flowere  in  the  home  market. 
Asocolflores  argues  that  there  is  no 
requirement  that  only  sales  made  in  the 
ordinary  course  of  trade  or  above  cost 
are  to  be  considered  when  calculating 
the  profit  cap. 

Asocolflores  contends  that  the 
Department  misinterpreted  language  in 
the  SAA  that  allows  exceptions  to  the 
application  of  the  profit  cap  "due  to  the 
aosehce  of  data."  Here,  Asocolflores 
argues,  there  is  no  absence  of  data;  the 
data  merely  indicates  that  the  profit  rate 
is  zero.  Asocolflores  argues  that,  in 
Shop  Towels  from  Bangladesh;  Final  - 
Results  of  Antidumping  Duty 
Administrative  Review,  61  ¥K  55957 
(Odober  30, 1996)  (Shop  Towels),  the 
Department  included  zero  profit  for  the 
two  textile  companies  that  had  shown 
losses  in  deriving  an  average  of  three 
profit  rates  to  be  used  in  calculating  CV. 

Asocolflores  further  argues  that  tne 
use  of  CNC's  profit  rate  is  inconsistent 
with  the  purpose  of  the  statute  and  due 
process.  Asocolflores  argues  that  the 
rate  used  by  the  Department  in  its 
preliminary  results  was  arbitrary, 
unpredictable  and  random.  Asocolflores 
argues  that  there  is  not  even  a  pretense 
of  foreseeability  or  predidability,  and, 
accordingly,  under  such  a  system, 
respondents  have  no  basis  on  which  to 
price  their  produd  to  avoid  dimiping. 

The  FTC  responds  that  the 
Department  propedy  conduded  that 
there  was  insufficient  basis  for 
computing  a  profit  cap  in  accordance 
with  section  773(e)(2)(B)(iii).  The  FTC 
argues  that  sales  in  the  home  maricet  of 
merchandise  in  the  same  general 
category  as  flowers  would  necessarily 
include  sales  of  culls.  Since  culls  are 
treated  as  byproduds  in  the 
Department's  calculations  and  are 
assigned  a  cost  basis  of  zero,  the  FTC 
argues  that  the  profit  rate  on  such  sales 
would  be  infinite. 


The  FTC  further  argues  that  the 
Department  correctly  interpreted  the 
statute  and  SAA  in  determining  that 
profit  must  be  a  positive  amount.  The 
FTC  agrees  with  the  Department's 
interpretation  of  the  wording  in  the 
SAA  at  169  that  CV  "must  indude  an 
amount  *  *  *  for  profit"  as  meaning 
that  there  must  be  a  positive  ntmiber. 
The  FTC  cites  to  the  passage  in  the  SAA 
at  170  indicating  that  the  administration 
does  not  believe  the  elimination  of 
statutory  minimums  will  diminish  the 
ability  of  domestic  industries  to  obtain 
relief  under  the  AD  law. 

DOC  Position:  Contrary  to 
Asocolflores'  assertion,  we  are  required 
to  add  a  positive  amount  for  profit  when 
calculating  CV.  Although  the  URAA 
eliminateof  the  use  of  a  minimum  profit 
rate,  the  presumption  of  a  profit  element 
in  the  calculation  of  CV  was  not 
eliminated.  The  SAA  (at  page  169) 
states:  "Because  construded  value 
serves  as  a  proxy  for  a  sales  price,  and 
because  a  fair  sales  price  would  recover 
SG&A  expenses  and  would  indude  an 
element  of  profit,  construded  value 
must  include  an  amount  for  SG&A 
expenses  and  for  profit." 

With  resped  to  Asocolflores' 
argument  that  a  zero  rate  of  profit  would 
be  consistent  with  Shop  Towels,  we 
disagree.  An  average  that  includes  some 
zeroes  but  still  yields  a  positive  number, 
as  was  the  case  in  Shop  Towels,  is 
different  from  using  a  profit  rate  of  zero. 

By  providing  three  alternative 
methodologies  for  calculating  CV  profit 
in  section  773(e)(2)(b).  the  statute 
enables  the  Department  to  use  an  overall 
positive  profit  rate  whenever  the 
calculation  of  CV  profit  under 
773(e)(2)(A)  is  not  appropriate.  In 
Silicomanganese  from  Brazil:  Final 
Results  of  Antidumping  Duty 
Administrative  Review  62  FR  37869, 
37877  (July  15. 1997).  the  Department 
stated,  "if  a  company  has  no  home 
market  profit  or  has  incxured  losses  in 
the  home  market,  the  Department  is  not 
instruded  to  ignore  the  profit  element, 
include  a  zero  profit  or  even  consider 
the  inclusion  of  a  loss:  rather,  the 
Department  is  direded  to  find  an 
alternative  home  market  profit." 

Since  there  is  no  information  on  the 
record  that  would  enable  us  to  calculate 
a  home  market  profit  rate  on  the  same 
general  cat^oiy  of  merchandise  as 
flowers,  we  have  continued  to  use 
CNC's  profit  rate,  for  reasons  detailed  in 
a  memorandum  from  team  to  Richard 
Moreland,  Acting  Deputy  Assistant 
Secretary,  AD-CVD  Enforcement  1, 
dated  March  31, 1997  (on  file  in  room 
B-099  in  the  Central  Records  Unit  of  the 
Department  of  Commerce).  We  disagree 
with  Asocolflores'  assertion  that  we 
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have  information  on  the  record  to 
calculate  a  profit  cap.  As  Asocolflores 
has  stated,  the  only  information  on  the 
record  indicates  that  sales  of  flowers  in 
Colombia  are  not  profitable.  As 
discussed  above,  a  profit  rate  of  zero  is 
not  appropriate  for  use  in  calculating 
CV;  therefore,  we  do  not  have 
appropriate  information  to  use  as  the 
basis  for  a  profit  cap.  Accordingly,  we 
have  applied  alternative  (iii)  on  (be 
basis  of  "the  facts  available,"  as 
instructed  by  the  SAA  at  171. 

We  further  disagree  with  Asocolflores' 
contention  that  the  application  of  a 
profit  rate  based  on  non-adverse  FA  is 
contrary  to  the  intent  of  the  statute  and 
violates  respondents"  due  process.  As 
detailed  above,  the  application  of  a  zero 
profit  rate  would  have  been  contrary  to 
the  intent  of  the  statute.  In  carrying  out 
the  intent  of  the  statute  in  a  reasonable 
manner,  respondents'  due  process  is 
being  served.  Asocolflores  nas  had  the 
opportunity  to  ccnnment  on  the 
Department's  methodology. 

Comment  28:  The  FTC  argues  that  the 
Department's  use  of  CNC's  profit  rate  in 
the  preliminary  results  was  not  the  best 
choice  among  the  alternatives  available 
to  the  Department.  The  FTC  argues  that 
CNC  is  in  the  processed  agricultural 
goods  industry  and,  as  such,  does  not 
race  the  same  perishability  risks  as  a 
flower  producer.  The  FTC  admits  to  the 
paucity  of  financial  information 
available  regarding  Colombian 
companies  but  suggests  that  the 
Department  use  the  rate  of  return  on 
equity  of  Banco  Ganadero.  a  Colombian 
bank  that  makes  approximately  one 
quarter  of  its  loans  to  the  agricultural 
sector.  The  FTC  suggests  that,  while  this 
financial  information  would  be 
derivative  since  it  is  based  on  return  on 
equity  of  a  financial  institution,  it  is  a 
better  gauge  of  Colombian  agriculture 
than  a  chocolate  producer. 

Asocolflores  responds  that  the  rate  of 
return  on  equity  for  a  Colombian  bank 
is  not  at  all  analogous  to  the  profit  rate 
of  a  Colombian  flower  exporter. 
Asocolflores  contends  that  a  rate  of 
return  on  equity  is  not  a  profit  margin 
and  that  the  statute  requires  the  use  of 
profit,  not  return  on  eqtiity. 
Additionally.  Asocolflores  argues  that  a 
bank's  products  are  financial 
instruments,  not  agricultural  products. 

DOC  Position:  We  agree  wim 
Asocolflores  that  the  rate  of  return  on 
equity  of  a  financial  institution  is  not 
appropriate  for  this  case.  While  we  were 
tmable  to  locate  a  profit  rate  on  home- 
market  sales  for  a  Colombian  producer 
of  merchandise  in  the  general  category 
as  flowers,  we  determine  that  the  use  of 
the  profit  rate  of  CNCra  Colombian 
producer  of  processed  agricultural 


goods  is  more  appropriate  than  the  rate 
of  return  on  equity  of  a  Colombian  bank. 
Accordingly,  we  have  continued  to  use 
CNC's  profit  rate  as  FA  in  calculating 
C\r  profit. 

Comment  29:  Asocolflores  claims 
that,  where  appropriate,  the  adjustment 
fit>m  gross  units  sold  to  net  units  sold 
to  account  for  returns  should  be  made 
on  an  annual  basis  over  all  importers 
purchasing  from  the  same  exporter 
rather  than  on  a  monthly  basis  by 
importer. 

DOC  Position:  We  agree  in  jMrt. 
Returns  from  a  given  month  often  are 
not  reported  and  claimed  by  the 
importer  until  the  following  month.  If  a 
large  number  of  returns  from  the  prior 
month  happened  to  be  reported  and 
claimed  in  the  current  month,  the  NV 
for  the  current  month  after  adjustment 
for  returns  would  be  overstated. 
Therefore,  for  the  final  results,  we  took 
the  total  nimiber  offetums  made  during 
the  FOR  by  a  particular  impcwter  and 
allocated  this  total  to  each  month  of  the 
FOR  based  on  the  gross  number  of  stems 
sold  in  each  month. 

We  disagree,  however,  %vith  averaging 
returns  over  importers,  hi  calculating 
net  units  sold,  we  have  not  averaged 
returns  over  all  the  importers 
purchasing  frt>m  a  particular  exporter. 
Returns  are  dependent  on  a  number  of 
factors  including  the  handling  and 
warehousing  practices  of  the  importer 
and  the  distance  from  the  grower  to  the 
importer.  These  factors  are  directly 
related  to  the  particular  importer  under 
consideration  and  directly  affect  the 
returns  from  that  impwter.  For  this 
reason,  the  margin  calculations  should 
reflect  the  actual  number  of  returns  from 
that  importer  rather  than  the  average 
niunber  of  returns  over  all  importers. 
Thus,  for  the  final  results,  we  used  the 
actual  nimiber  of  returns  by  each 
importer  in  calculating  an  adjustment  to 
the  ^4V  for  each  importer  because 
returns  clearly  and  directly  relate  to  the 
operating  practices  of  individual 
importers. 

Assessment 

Comment  30:  Asocolflores  contends 
that  the  Department  incorrectly 
calculated  the  amount  of  AD  duties  to 
be  assessed  on  individually  reviewed 
(or  "selected")  companies.  In  particular, 
Asocolflores  objects  to  the  Department's 
reliance  on  U.S.  Customs'  posted  prices 
for  the  calculation  of  entered  value  for 
carnations.  Ascolflores  contends  that 
use  of  the  posted  prices  will  result  in  a 
potential  overassessraent  of  AD  duties. 
Asocolflores  suggests  that  the 
Department  recalculate  entered  value 
using  the  data  provided  by  respondents 
and,  where  necessary,  obtain  further 


information  from  respondents. 
Alternatively,  Asocolflores  suggests 
calculating  specific  duties  based  on  the 
quantity  of  flowers  shipped  during  the 
FOR. 

The  FTC  states  that  the  Departmoit 
properly  relied  upon  Customs'  posted 
values  to  calculate  AD  duty 
assessments.  The  FTC  argues  that, 
because  Customs  will  liquidate  entries 
using  posted  values  as  the  entered 
values,  the  use  of  entered  values 
reported  by  respondents  would  be 
incorrect.  The  FTC  further  questions  the 
reUability  and  correctness  of  the  entered 
value  data  supplied  by  respondents. 

DOC  Position:  For  these  final  results, 
we  have  calculated  the  amount  of  duties 
to  be  assessed  on  a  per-stem  basis.  We 
were  unable  to  use  entered  values 
because  respondents  reported  average 
monthly  prices  and,  moreover,  the 
entered  values  were  not  associated  with 
particular  importers.  Since  assessments 
are  made  on  an  importer  specific  basis, 
aggregate  entered  values  could  not  be 
used.  Although  we  have  calculated  a 
per-stem  rate  for  assessment  purposes,  - 
we  will  apply  an  ad  valorem  rate  for 
duty  deposit  purposes. 

Comment  31:  Asocolflores' states  that 
the  Department  incorrectly  used  the 
average  cash  deposit  rate  for  selected 
respondents  as  the  assessment  rate  for 
those  companies  that  responded  but 
were  not  selected  for  review  ("non- 
selected  respondents").  Asocolflores 
contends  that  the  Department  should 
use  the  weighted-average  assessmmt 
rate  rather  tban  the  average  cash  deposit 
rate  and  that  any  difference  in 
methodology  between  selected  and  non- 
selected  respondents  violates  the  equal 
protection  clause  of  the  United  States 
Constitution. 

The  FTC  argues  that  the  Department  - 
properly  based  assessment  rates  for  noiK 
selected  companies  on  the  duty  deposit 
rates.  In  the  FTC's  view,  the 
Department's  approach  to  assessment 
was  reasonable  and  there  is  no  reason  to 
prefer  the  weighted-average  assessment 
rate  of  selected  respondents  to  their 
duty  deposit  rate. 

DOC  Position:  For  these  final  results, 
we  have  calculated  an  average  per-stem 
rate  to  apply  to  non-selected  , 

respondents  for  assessment  purposes. 
We  have  calculated  this  rate  by 
summing  the  AD  duties  owed  by  the 
selected  companies  and  dividing  that 
amount  by  the  number  of  stems  entered 
by  the  selected  companies.  (As 
explained  below,  in  connection  with  the 
assessment  instructions,  we  have  used 
stems  entered  during  the  FOR  rather 
than  stems  sold,  because  of  the 
perishable  nature  of  the  subject 
merchandise.)  Although  we  disagree 
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with  Asocolflores  that  the 
methodologies  for  the  two  groups  of 
companies  must  be  the  same  in  all 
respects,  for  assessment  purposes  we 
believe  that  this  approach  )rields  the 
most  acciu'ate  results. 

Other 

Comment  32:  The  FTC  argues  in  its 
rebuttal  brief  that  Tuchany  should  not 
be  allowed  to  rewrite  its  response 
during  verification. 

DOC  Position:  In  the  course  of 
verification,  certain  minor  errors  in 
Tuchany's  questionnaire  response  iwere 
discovered.  Generally,  the  company  was 
able  to  correct  these  errors  and  the 
Department  requested  that  these 
corrections  be  submitted  for  the  record. 
The  errora  were  also  identified  in  our 
verification  report.  The  errors  made  by 
Tuchany  were,.not  of  such  a  magnitude 
as  to  warrant  the  conclusion  that 
Tuchany  had  failed  verification. 

Comment  33:  Flores  el  Telle  argues 
that  it  is  part  of  the  Flores  Colombianas 
Group,  a  group  for  which  the  AD  order 
has  already  been  revoked.  Therefore, 
Flores  el  Telle  claims,  it  should  not  be 
subject  to  either  the  assessment  or  cash 
deposit  rate  determined  for  non-selected 
respondents.  Instead,  asserts  Flores  el 
TaUe,  the  Department  should  determine 
that  it  is  part  of  the  Flores  Colombianas 
Group  and  is  covered  by  the  Flores 
Colranbians  Group's  revocation. 

DOC  Position:  We  have  determined 
that  there  were  no  entries  of  subject 
merchandise  under  the  name  Flores  el 
Telle  during  the  FOR.  Therefore,  we 
have  rescinded  the  review  with  respetit 
this  company  [see  the  "Rescission" 
section  of  this  notice).  In  addition,  we 
will  initiate  a  changed  circimistances 
review  in  order  to  determine  whether 
Flores  el  Talle  is  covered  under  the 
revocation  granted  to  Flores 
Colombianas. 

Final  Results  of  Review 

Selected  Respondents 

As  a  result  of  our  review,  we 
determine  the  following  percentage 
weighted-average  margins  to  exist  for 
the  March  1, 1995  through  February  29, 
1996: 


Agrodex  Group  „ 

Agricola  de  las  Mercedes 
Agricola  el  Retire  Ltda. 
Agrodex  Ltda. 
D^gaflores  Ltda. 
Flores  Cainino  Real  Ltda. 
Flores  Cuatro  Esquinas  Ltda. 
Flores  de  la  Comuna  Ltda. 
Flores  de  las  Mercedes 
Flores  de  Los  Amigos  Ltda. 


Per- 
cent 

1.30 


cant 


Flores  de  los  Arrayanes  Ltda. 

Flores  De  Mayo  Ltda. 

Flores  del  Gallinero  Ltda. 

Flores  del  Potraro  Ltda. 

Flores  dos  Hectareas  Ltda. 

Flores  de  Pueblo  Viejo  Ltda. 

Flores  el  Trentino  Ltda. 

Flores  la  Conejera  Ltda. 

Flores  Manare  Ltda. 

Florlinda  Ltda. 

Horticola  el  Triunfo 

Horticola  Montecarlo  Ltda. 
Caicedo  Group  -muiiiiiii-i.ini 

Agro  Bosque  S.A.     '  "-•    ' 

Andaluda  SA. 

Aranjuez  S.A. 

Columbiano  S.A  "CAIOO" 

Caico 

Expoftaciones  Bochica  S.A. 

Floral  Uda. 

Flores  del  Cauca 

Inversiones  Taiga  Ltda. 

Prodiictos  el  Zorro 

Via  el  Rosal 
Claveles  Colombianos  Group 

Claveles  Colombianos  Ltda. 

Elegant  Flowers  Ltda. 

Fantasia  Flowers  Ltda. 

Splendid  Flowers  Ltda. 

Sun  Flowers  Ltda. 
Cultivos  Miramonte  Group  >-.«. 

Cultivos  Miramonte  S A.     • 

Flores  Mocari  SA. 
Floraterra  Group 

Exporosas 

Floraterra  S.A. 

Flores  Casablanca  SA. 

Flores  San  Mateo  S.A 

Siete  Flores  S.A 

Flores  Ck)lon  Ltda.  ... 

Plorex  Group __.... 

Agricola  Guacari  S.A. 

Agricola  el  Castillo 

Fkwes  San  Joaquin 

Flores  Aitamira  S.A. 

Flores  de  Exportacion  S.A. 
Guacatay  Group  

Agricola  Cunday 

Agricola  Guacatay  S.A. 

jardines  Bacata  Ltda. 
Hosa  Group 

Horticultura  de  la  Sabana  SA. 

HOSA  Ltda. 

Innovacion  Andina  SA. 

Minispray  SA. 

Prohosa  Ltda. 
Maxima  Farms  Group 

Agricola  los  Arboles  SA. 

Colombian  D.C.  Flowers 

Polo  Flowers 

Rainbow  Flowers 

Maxima  Farms  Inc. 
Queens  Flowers  Group 

Agroindustrial  del  Rio  Frio 

Cultivos  General  Ltda. 

Flora  Nova 

Flora  Atlas  Ltda. 

Flores  Calima  S.A. 

Flores  Canelon  Ltda. 

Flores  de  Bojaca 

Flores  del  Cacique 

Flores  del  Hato 

Flores  elAljibe  Ltda 


8.36 


0.30 


1.05 
S.36 


2.84 
0.73 


1.S3 


2.07 


3.2S 


1.13 


cent 

Flores  el  Cipres 

Flores  El  Pino  Ltda. 

Flores  El  Roble  S.A. 

Flores  el  Tandil 

Flores  la  Mana 

Flores  las  Acacias  Ltda 

Flores  la  Valvanera  Ltda. 

Flores  Jayvana 

Flores  Ubate  Ltda 

Jardines  de  Chia  Ltda. 

Jardines  Fredonia  Ltda.  > 

Jardines  Piracanta 

MiG.  Consultores  Ltda. 

Mountain  Roses 

Queens  Flowers  de  Colombia  Ltda. 

Quality  Flowers  S.A. 

FlcHval  S.A.  (Floval) 

Jardines  des  Rosal 
Tinzuque  Group „ „.     1416 

Tinzuque  Ltda. 

CatuS.A. 

Tuchany  Group .','.,.„■■■.«.     6.71 

Tuchany  S.A  •       ■ 

Flores  Sibate 

Flores  Tikaya 

Flores  Munya 

Non-Selected  Respondents 

The  following  147  companies 
(including  23  groups  of  companies) 
were  not  selected  as  respondents  and 
will  receive  a  rate  of  2.26  percent: 

Aga  Group 

Agricola  la  Celestina 

Agricola  la  Maria 

Agricola  Benilda  Ltda. 
Agricola  Acevedo  Ltda. 
Agricola  Arenales  Ltda. 
Agricola  Bonanza  Ltda. 
Agricola  Circasia  Ltda. 
Agricola  el  Cactus  S.A. 
Agricola  el  Mortino  Ltda. 
Agricola  el  Redil  Ltda. 
Agricola  la  Ckirsaria  Ltda. 
Agricola  Las  Quadras  Group 

Agricola  las  Cuadras  Ltda. 

Flores  de  Hacaritama 
Agricola  M^aflor  Ltda. 
Agroindustrial  Don  Eusebio  Ltda.  Group 

Agroindustrial  Don  Eusebio  Ltda. 

Celia  Flowers 

Passion  Flowers 

Primo  Flowers 

Temptation  Flowers 
Andes  Group 

Cultivos  Buenavista  Ltda. 

Flores  de  los  Andes  Ltda. 

Flores  Horizonte  Ltda. 

Inversiones  Penas  Blancas  Ltda. 
Aspen  Gardens  Ltda. 
Astro  Ltda. 
Cantarrana  (koup 

Cantarrana  Ltda. 

Agricola  los  Venados  Ltda. 
Cigarial  Group 

Flores  Cigarral 
Flores  Tayrona 
Claveles  de  los  Alpes  Ltda. 
Colibri  Flowers  Ltda. 
Combiflor 
Cultiflores  Ltda. 
Cultivos  Medellin  Ltda. 
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Cultivos  Tahami  Ltda. 
Daflor  Ltda. 
El  Antelio  S.A. 
Envy  Farms  Group 

Envy  Farms 

Flores  Marandtia  Ltda. 
Falcon  Farms  de  Colombia  S.A.  (fiHinerly 

Flores  de  Cajibio  Ltda.) 
Farm  Fresh  Flowers  Group 

Agricola  de  la  Fontana 

Flores  de  Hunza 

Flores  Tibati 

Inversiones  Cubivan 
Floralex  Group 

Floralex  Ltda 

Flores  el  Puente  Ltda. 

Agricola  Los  Gaques  Ltda 
Floreales  Group 

Floreales  Ltda. 

Kimbaya 
Florenal  (Flores  el  Arenal)  Ltda. 
Flores  Agromonte 
Flores  Ainsuca  Ltda. 
Flores  Aurora  Ltda. 
Flores  Carmel  S.A. 
Flores  Comercial  Bellavista  Ltda. 
Flores  de  Aposentos  Ltda. 
Flores  de  la  Hacienda 
Flores  de  la  Montana 
Flores  de  la  Vega  Ltda. 
Flores  de  la  Verada 
Flores  de  Serrezusla  S.A. 
Flores  de  Suba  Ltda.    . 
Flores  del  Lago  Ltda. 
Flores  del  Rio  Group 

Agricola  Cardenal  S.A. 

Flores  del  Rio  S.A. 

Indigo  S.A. 
Flores  del  Salitre  Ltda. 
Flores  de  Oriente 
Flores  el  Lobo 
Flores  el  Molino  S.A. 
Flores  el  Zorro  Ltda. 
Flores  Fusu 
Flores  Gioconda 
Flores  luanambu  Ltda. 
Flores  la  Fragrancia 
Flores  las  Caicas 
Flores  los  Sauces 

Flores  la  Union/Gomez  Anmgo  ft  Qa. 
Flores  Monserrate  Ltda. 
Flores  Sagaro 
Flores  San  Andres 
Flores  San  luan  S.A. 
Flores  Santa  Fe  Ltda. 
Flores  Silvestres 
Flores  Tocarinda 
Flores  Tomine  Ltda. 
Flores  Tropicales  (Happy  Candy)  Group 
Flores  Tropicales  Ltda. 
Happy  Candy  Ltda. 
Mercedes  Ltda. 
Rosas  Colombianos  Ltda. 
Floricola  la  Gaitana  S.A. 
Fresh  Flowers  ^ 

Funza  Group 
Flores  Alborada 
Fl(»es  de  Funza  S.A. 
Flores  del  Bosque  Ltda. 
Flexport  de  Colombia 
Grupo  el  Jardin 
Agricola  el  Jardin  Ltda. 
La  Marotte  S.A. 
Orquideas  Acatayma  Ltda. 
Industrial  Agricola 
IngroLtda. 


Inverpalmas 

Inversiones  Flores  del  Alto 
Inversiones  Morrosquillo 
Inversiones  Santa  Rita  Ltda> 
Inversiones  Santa  Rosa  ARW  Ltda. 
Inversiones  Supaia  S.A. 
La  Plazoleta  Ltda. 
Las  Amalias  Group 

Las  Amalias  S.A. 

Pompones  Ltda. 

La  Fleurette  de  Colombia  Ltda. 

Ramiflora  Ltda. 
Linda  Colombiana  Ltda. 
Los  Geranios  Ltda. 
Manjui  Ltda. 
Monteverda  Ltda. 

Natuflora  Ltda. /San  Martin  Bloqua  B 
Pap)agayo  Group 

Agricola  Papagayo  Ltda. 

Inversiones  Calypso  S.A. 
Petalos  de  Colombia  Ltda. 
Pisochago  Ltda. 
Rosas  Sabanilla  Group 

Flores  la  Colmena  Ltda. 

Rosas  Sabanilla  Ltda. 

Inversiones  la  Serena 

Agricola  la  Capilla 
Sabana  Group 

Flores  de  la  Sabana  S.A. 

Roselandia  S.A. 
Santana  Flowers  Group 

Santana  Flowers  Ltda. 

Hacienda  Curibital  Ltda. 

Inversiones  Istra  Ltda. 
Santa  Rosa  Group 

Flores  Santa  Rosa  Ltda. 

Floricola  la  Ramada  Ltda. 

Agropecuaria  Sierra  Loma 
Senda  Brava  Ltda. 
Shasta  Flowers  y  Compania  Ltda. 
Soagro  Group 

Flores  Aguaclara  Ltda. 

Flares  del  Monte  Ltda. 

Flores  la  Estancia 

Jaramillo  y  Daza 
Toto  Flowers  Group 

Flores  de  Suesca  S.A. 

Toto  Flowers 
Uniflor  Ltda. 
Velez  de  Monchaux  Group 

Velez  De  Monchaux  e  Hi)os  y  Qa  S.  en  C. 

Agroteuaa 

Flores  Suasuque 
Victoria  Flowers 
Vuelven  Ltda. 

No  Shipments 

The  following  62  companies  did  not 
ship  subject  merchandise  during. the 
POR.  Therefore,  as  described  in  the 
"Rescission"  section  above,  we  are 
rescinding  the  review  with  respect  to 
the  following  firms: 

Abaco  Tulipanex  de  ColcHobia 
Agrex  de  Oriente 
Agricola  Guali  S.A. 
Agricola  Yuldama 
Agroindustrial  Madonna  S.A. 
Agrorosas 

Agropecuria  Cuemavaca  Ltda. 
Bojaca  Group 

Agricola  Bojaca 

Universal  Flowers 

Flores  y  Plantas  Tropicales 

Flores  del  Neusa  Nove  Ltda. 


Tropiflora 
Cienfuegos  Group 

Qenfuegos  Ltda. 

Flores  la  Conchita 
De  La  Pava  Guevara  E  Hijos  Ltda. 
Disagro 
Elite  Flowers  (The  Elite  Flower/Rosen 

.TanUu) 
Expoflora  Ltda. 
Flor  y  Color 
Flora  Intercontinental 
Florandia  Herrera  Camacfao  ft  Cia. 
Flores  Acuarela  S.A. 
Flores  Aguila 
Flores  Andinas  Ltda. 
Flores  de  Tenjo  Ltda. 
Flores  del  Campo  Ltda. 
Flores  el  Rosal  Ltda. 
Flores  el  Talle  Ltda. 
Flores  Galia  Ltda. 
Flores  Gloria 
Flores  Juncalito  Ltda. 
Flores  la  Lucema 
Flores  la  Macarena 
Flores  Ramo  Ltda. 
Flores  Sairam  Ltda. 
Flores  San  Carlos 
Flores  Selectas 
Flores  Violette 
Florexpo 

Florimex  Colombia  Ltda. 
Green  Flowers 
Horticultura  el  Molino 
Inversiones  Aimer  Ltda. 
Inversiones  Bucarelia 
Inversiones  Cota 
Inversiones  el  Bambu  Ltda. 
Inversiones  Morcote 
Inversiones  y  Producciones  Tecnicas 
Itumma  S.A. 
Las  Flores 
Luisa  Flowers 

Otono  (Agroindustrial  Otono) 
Planatas  S.A. 
Plantaciones  Delta  Ltda. 
Propagar  Plantas  S.A. 
Rosaflor 
Rosex  Ltda. 
Sansa  Flowers 
Santa  Helena  S.A. 
S.B.  Talee  de  Colombia 
Siempreviva 
Tag  Ltda 

Unlocatable 

The  following  115  companies 
(including  2  groups)  were  unlocatable. 
For  those  unlocatable  companies  that 
were  examined  in  a  previous  review,  we 
will  assess  duties  based  on  their 
company-specific  rate  from  the  most 
recent  review.  If  we  have  not  previously 
conducted  a  review  of  an  unlocatable 
company,  duties  equal  to  the  "all 
others"  rate  of  3.1  percent  from  the 
LTFV  investigation  will  be  assessed. 

Achalay 

Agricola  Altiplano 
Agricola  del  Monte 
Agricola  la  Siberia 
Agrocaribu  Ltda. 
Agro  de  Narino 

Agroindustrias  de  Narino  Ltda. 
Agropecuaria  la  Marcela 


Agropecuria  Mauricio 

Agrotabio  Kent 

Aguacaiga 

Alcala 

Am<Met 

A.Q. 

Carcol  Ltda. 

Classic 

Coexflor 

Color  Explosion 

Cota 

Crest  D'or 

Crop  S.A. 

Cypress  Valley 

Degaflor 

Del  Monte 

Del  Tropico  Ltda 

Diveragricola  > 

El  Milaro 

El  Timbul  Ltda. 

Exotic  Flowers       *•«<•*•>.•• 

Exotico 

Person  Trading 

Flamingo  Flowers 

Flor  Colombiana  S.A. 

Flores  Ainsus 

Flores  Alcala  Ltda. 

Flores  Calichana 

Flores  Corola 

Flores  de  Iztari 

Flores  de  Memecon/Corinto 

Flores  del  Cielo  Ltda. 

Flores  del  Cortijo 

Flores  Gicro  Group 
Flores  Gicro  Ltda, 
Flores  de  Colombia 

Flores  Hacienda  Bejucol 
Flores  la  Cabanuela 
Flores  la  Pampa 
Flores  las  Mesitas 
Flores  Montecarlo 
Flores  Palimana 
Flores  S.A. 

Flores  Saint  Valentine 
Flores  Santana 
Flores  Sausalito 
Flores  Sindamanoi 
Flores  Tenerife  Ltda 
Floricola 
Florisol 
Florpacifico 
Four  Seasons 
Fracolsa 
F.  Salazar 

Garden  and  Flowers  Ltda. 
German  Ocampo 
Granja 

Gypso  Flowers 
Hacienda  la  Embarrada 
Hacienda  Matute 
Hana/Hisa  Group 
Flores  Hana  Idii  de  Colombia  Ltda. 

Flores  Tokai  Hisa 
Hernando  Monroy 
Horticultura  de  la  Sasan 
Industrial  Terwengel  Ltda. 
Inversiones  Maya,  Ltda. 
Inversiones  Silma 
Inversiones  Sima 
Jardin  de  Carolina 
Jardines  Choconta 
Jardines  Darpu 
Jardines  Natalia  Ltda. 
Jardines  Tocarema 
J.M.  Torres 
Kingdom  S.A. 
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La  Colina 

La  Embairada 

La  Flores  Ltda. 

La  Floresta 

LH. 

Loma  Linda 

Loreana  Flowers 

Luisiana  Farms 

M.  Alejandra 

Mauricio  Uribe 

Merastec 

Morcoto 

Nasino 

Olga  Rincon 

Piracania 

Prismaflor 

Reme  Salamanca 

Rosa  Bella 

Rosas  y  Jardines 

Rose 

San  Valentine 

Sarena  ' 

Select  Pro  •  ^ 

Shila 

Solor  Flores  Ltda. 

Stariight 

Susca 

Sweet  Farms 

The  Beall  Company 

The  Rose 

Tomino 

Villa  Diana 

Zipa  Flowers 

Non-Respondents 

The  following  42  companies 
(including  2  groups  of  companies)  did 
not  respond  to  our  questionnaire  or 
responded  after  the  deadline  date 
without  explanation.  We  will  assess 
duties  based  on  the  highest  rate  for  any 
company  from  this  or  any  prior  segment 
of  this  proceeding.  This  rate  is  76.60 
percent  and  was  determined  in  Flowers 
(91-94). 

Agricola  de  Occident 

Alstroflores  Ltda. 

Ancas  Ltda. 

Arboles  Azules  Ltda. 

Becerra  Castellanos  y  Cia. 

Clavelez 

Consorcio  Agroindustrial 

Cultivos  Guameru 

Dianticola  Colombiana  Ltda. 

Dynasty  Roses  Ltda. 

El  Tambo 

Euroflora 

Exoticas 

Exportadora 

Flores  Abaco  S.A. 

Flores  Bachue  Ltda. 

Flores  Cerezangos 

Flores  Depina  S.A. 

Flores  de  Guasca 

Flores  de  la  Questa 

Hores  de  la  Maria 

Flores  del  Tambo 

Flores  de  la  Parcelita 

Flores  Flamingo  Ltda. 

Flores  Monteverde 

Flores  Urimaco 

Flowers  of  the  World/Rosa 

Illusion  Flowers 


Industria  Santa  Clara 

Inversiones  Playa 

Inversiones  Valley  Flowers  Ltda. 

Jardines  de  America 

Jardines  de  Timana 

Karla  Flowers 

Laura  Flowers 

Pinar  Guameru 

Resales  de  Colombia  Ltda. 

Rosales  de  Suba  Ltda. 

San  Ernesto 

Si^rflora  Ltda. 

Tropical  Garden 

Villa  Cultivos  Ltda. 

Bankrupt  Companies 

The  follouring  group  of  companies  is 
determined  to  be  bankrupt  and  will  be 
assessed  at  a  rate  of  8.36  percent. 

Oro  Verde  Group 
Inversiones  Mirailores  S.A. 
Inversiones  Oro  Verde  S.A. 

Confirmed  Shipper 

The  following  company  responded 
that  it  had  no  shipments  of  subject 
merchandise  during  the  period  of 
review,  although  U.S.  Customs  data 
later  proved  that  this  company  did,  in 
fact,  ship  subject  merchandise  during 
the  POR.  This  confirmed  shipper  will  be 
assessed  at  a  rate  of  2.26  percent. 

Flores  Tiba  S  A. 

The  Department  diall  deteinmine,  and  . 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated  an  importer- 
specific  per-stem  duty  assessment  rate 
based  on  the  ratio  of  Uie  total  amount  of 
AD  duties  calculated  for  the  examined 
sales  made  during  the  POR  to  the  total 
quantity  of  subject  merchandise  entered 
during  the  POR.  We  have  used  the 
number  of  stems  entered  during  the 
POR,  rather  than  the  number  of  stems 
sold  during  the  POR,  because  of  the 
perishable  nature  of  the  merchandise. 
This  rate  will  be  assessed  uniformly  on 
all  entries  of  that  particular  importer 
made  during  the  POR.  The  Department 
will  issue  appraisement  instructicms  on 
each  exporter  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  as  provided  by  section 
751(a)(1)  of  the  Act,  oO  or  after  the 
publication  date  of  these  final  results  of 
review:  (1)  The  cash  deposit  rate  for  the 
individually  examined  companies  will, 
be  the  most  recent  rates  as  listed  above, 
except  that  for  firms  whose  weighted- 
average  margins  are  less  than  0.5 
percent  and  therefore  de  minimis,  the 
Department  shall  require  a  zero  deposit 
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of  estimated  antidumping  duties;  (2)  the 
cash  deposit  rate  for  non-selected 
companies  will  be  the  weighted-average 
of  the  cash  deposit  rates  for  the 
individually  examined  companies;  (3) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company'Specific  rate  published  for  the 
most  recent  period;  (4)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (5)  the  cash  deposit 
rate  for  all  other  manufocturers  or 
exporters  will  be  the  "all  other"  rate  of 
3.10  percent.  This  is  the  rate  established 
during  the  LTFV  investigation,  as 
amended  in  litigation. 

These  deposit  requirmnents  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibiUty  under  19  CFR  351.402 
(f)(2)  to  £  le  a  certificate  regarding  the 
reimbursement  of  AD  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presiunption 
that  reimbursement  of  AD  duties 


occurred  and  the  subsequent  assessment 
of  double  AD  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  75 1(a)(1) 
of  the  Act. 

Dated:  October  6. 1997. 
Robert  S.  LaRiian. 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  97-27141  Filed  10-10-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Intamatlonai  Trad*  Adminlstratton 

[A-201-602} 

Nolio*  of  Extanskm  of  Time  Limtt  for 
Antidumping  Duty  Adminlstratlv* 
Reviawrof  Qray  PortlantfCamant  from 
Maxico 

agbicy:  Import  Administration, 
Intematicmal  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  14, 1997. 


SlMMAftY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  final  results  of  the 
administrative  review  for  the 
antidumping  order  on  Gray  Portland 
Cement  from  Mexico,  pursuant  to  the 
Tariff  Act  of  1930,  as  amended  by  the 
Urguay  Round  Agreements  Act 
(hereinafter,  "the  Act"). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristen  Smith,  Kristen  Stevens,  or 
Steven  Presing,  Import  Administration, 
International  Trade  Administration,  - 
U.S.  Department  of  Conunerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone 
(202) 482-3793. 

SUPPLEMBfTARY  INFORMATION:  Under  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  In  the  instant  case,  the 
Department  has  determined  that  it  is  not 
prac^cable  to  complete  the  review 
within  the  statutory  time  limit. 

Since  it  is  not  practicable  to  complete 
this  review  within  the  time  limits 
muidated-by  the  Act  (245  days  from  the 
last  day  of  the  anniversary  month  for 
preliminary  results,  120  additional  days 
for  final  results),  in  accordance  with 
Section  751(a)(3)(A)  of  the  Act.  the 
Department  is  extending  the  time  limit 
as  follows: 


Product 

Coumiy 

ifBuauufi 

date 

ITeVn 

publication  date 

Final  due 
data* 

&ay  Portland  Cwnent  (A-20t-«J2) 

Mexico . 

»1/9&-7/31/96 

»17/96 

9/1  org/ 

SAMMS 

The  Depaitmant  shall  issue  ttie  final  determination  180  days  after  the  publication  o(  ttie  preliminary  determination. 


Dated:  October  6. 1997. 
Jeeeph  A.  ^Mtrini, 
Depaty  Assistant  Secretary,  for  Enforcement 

m. 

[PR  Doc  97-27140  Piled  10-10-97;  8:45  MmY 
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DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

[&-412-S11] 

Certain  Hot-Rolled  Laed  and  Bismuth 
Cart)on  Steel  Products  From  ttia 
Unitod  Kingdom;  Rnai  Results  of 
Countarvaiiing  Duty  Administratlvo 


agency:  Import  Administration. 
Intemationai  Trade  Administration, 
Department  of  Commerce. 


action:  Notice  of  final  results  of 
coimtervailing  duty  administrative 
review. 

summary:  On  April  7^  1997,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Regiater  its  preliminary  results  of 
administrative  review  of  the 
countervailing  duty  order  on  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  (lead  bar)  from  the  United 
Kingdom  for  the  period  January  1, 1995 
through  December  31. 1995  (62  FR 
16555).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended.  For 
information  on  the  net  subsidy  for  each 
reviewed  company,  and  for  all  non- 
reviewed  companies,  please  see  the 
Final  Results  of  Review  section  of  this 
notice.  We  will  instruct  the  U.S. 
Customs  Service  to  assess 


countervailing  duties  as  detailed  in  die 
Final  Results  of  Review  section  of  this 
notice. 

effective  date:  October  14, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cassel  or  Suzanne  King. 
Office  of  CVD/AD  Enforcement  VI, 
Import  Administration,  Intemationai 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C  20230;  telephone: 
(202)  482-2786. 

SUPPt-EMBfTARY  WFORMATKM: 

Background 

Pursuant  to  19  CFR  355.22(a),  this 
review  covers  only  those  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covers  British  Steel  Engineering  Steels 
Limited  (BSES)  (formerly  United 
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Engineering  Steels  Limited  (UES)),  and 
British  Steel  pic  (BS  pic).  This  review 
also  covere  the  period  January  1, 1995 
through  December  31, 1995. 

Since  the  publication  of  the 
preliminary  results  on  April  7, 1997  (62 
FR  16555),  the  following  events  have 
occurred.  We  invited  interested  parties 
to  conunent  on  the  preliminary  results. 
On  May  7, 1997,  case  briefs  were 
submitted  by  BSES,  which  exported 
lead  bar  to  the  United  States  during  the 
review  period  (respondent),  and  bwand 
Steel  Bar  Company  (petitioner).  On  May 
14, 1997,  rebuttal  briefs  were  submitted 
by  petitioner  and  respondent.  Pursuant 
to  section  751(a)(3)  of  the  Tariff  Act  of 
1930,  we  extended  the  due  date  for  the 
final  results  to  no  later  than  180  days 
alter  the  publication  of  the  preliminary 
results.  See  Certain  Hot-Rolled'Lead  and 
Bismuth  Carbon  Steel  Products  from  the 
United  Kingdom;  Extension  of  Time 
>Uttit  for  Countenrailing  Doty 
AdBrinietBgfive  Review,  62  ¥R  39B24 
0^1y  21.4097). 

An»ticaUe  StatalB 

Unlfss  otherwise  ^«Kaate^,  aiS 
cttations  to  the  statute  are  r^renoesto 
the  provisions  of  the  Tariff  Act  erf  1930, 
as^raeaded  by  the  Uruguey  Round 
Agreements  Act  fURAA)  eflfective 
January  1, 1995  (the  Act).  The 
Department  is  cenduCting  thia 
adauflistrative  review  is  accordaiue 
with  section  751<a)  of  ti^e  Act.  in 
addition,  vnless  otherwise  indicated,  all 
dtatioDS  to  the  Department's  ngulations 
arete  iAmb  mgalatioas  as  set  forth  at  19 
th'K  3S5.1.  et  seq,.  as  amended  ty  the 
interim  regulations  published  in  4iie 
Federal  RegistM-  on  May  11, 19K  ^0 
FR  25130). 

Seepe  of  tlw  Review 

Imports  covered  by  Ais  review  are 
hot-rolled  bars  and  rods  of  non-alloy  or 
other  aHoy  steel,  whether  or  not 
descaled,  containing  by  weight  Q.03 
percent  or  more  of  leaat>r  O.QS  percent 
or  more  of  bismuth,  in  coils  or  ciK 
lengths,  and  in  numerous  shapes  and 
sizes.  Excluded  from  the  scope  of  this 
review  are  other  alloy  steels  {as.  defined 
by  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  Chapter  72. 
note  1  (f)),  except  steels  classified  as 
other  alloy  steels  l^  reason  of 
containing  by  weight  0.4  percent  or 
more  of  lead  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  review  are 
provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 


States  under  the  following  HTSUS 
subheadings:  7213.31.30.00.  60.00; 
7213.39.00.30.  00.60,  00.90; 
7214.40.00.10,  00.30,  00.50; 
7214.50.00.10,  00.30,  00.50; 
7214.60.00.10,  00.30,  00.50;  and 
7228.30.80.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  for  Customs  purposes, 
our  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  submitted 
by  the  European  Commission,  the 
Govemmoit  of  the  United  Kingdom, 
Bntish  Steel  pic,  and  British  Steel 
Engineering  Steels.  We  followed 
standard  verificatioD  procedures, 
kickiding  meeting  with  government  and 
eempany  officials  and  examining 
Baleveat  aeeounting  and  financiu 
records  and  other  original  source 
ebacuniAnts.  Oar  veiificetion  results  asa  A 
WtSiaed  in  tlia  pubfic  vejsiims  of  the 
'VMlficatiea  reports  (on  file  in  the 
OraKsaJ'JIecanb  Unit,  Room  B-09g  of 
'  ^i^-Dbpactmant-of  €emmat8^. 

nOaAvailabfe 

^ectien  776(a)(2)  of  ^be  Act  re^^dras. 
tile  Bepartment  to  use  facts  availfe^le  if 
"aa  interested  party  or  any  other  person 
*  *  '  withholds  iodbmatioQ  tfiat  ha^ 
been  requested  by  tfie  administering 
autitodty  •  "  "•  under  tbis  title."  T^e 
fects  on  the  record  sbaw  that  Bntish 
Steel  pic  received  asafitance  during  the 
period  ef  ravlew  (POI^  undEv  the 
EuFopean  Uaioa  BRfTE/fiuRAM 
program.  The  facts  also  ^ow  that  (his 
assistance  was  imreported  in  the 
questionnaire  i«sponse, 
aetwithstanding  a  specific  questi<ui  oa 
Ais  program  in  the  Dmartment's 
questionnaire.  See  the  March  31, 1997. 
Memorandum  for  Acting  Assistant 
Secretary,  Re:  Facts  Available  for  New 
Subsidies  Discovered  at  Verification 
(1995)  (public  dociunent  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  Department  of  Commerce). 

Section  776(b)  of  the  Act  permits  the 
administering  authority  to  use  an 
inference  that  is  adverse  to  the  interests 
of  an  interested  party  if  that  party  has 
"{ailed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information."  Such  an 
adverse  inference  may  include  reliance 
on  infomiation  derived  fiom  (1)  the 
petition,  (2)  a  final  determination  in  the 
investigation  under  this  title,  (3)  any 
previous  review  under  section  751  or 
determination  imder  section  753 
regarding  the  country  imder 
consideration,  or  (4)  any  other 
information  placed  on  the  record. 


Because  respondents  were  aware  of  the 
requested  infomiation  but  did  not 
comply  wth  the  Department's  request 
for  such  information,  we  find  that 
respondents  failed  to  cooperate  by  not 
acting  to  the  best  of  their  ability  to 
comply  wdth  the  Department's  request. 
Therefore,  we  are  using  adverse 
inferences  in  accordance  with  section 
776(b)  of  the  Act.  The  adverse  inference 
is  a  finding  that  the  BRTTE/EuRAM 
program  is  specific  under  section 
771(5A)  of  the  Act,  and  that  the  amount 
of  each  grant  received  by  BS  pic 
constitutes  a  financial  contribution 
which  benefits  the  recipient.  As  such, 
these  grants  are  countervailable.  This 
finding  conforms  with  the  Department's 
facts  available  determination  in  &e 
Final  Affirmative  Coimtervailing  Duty 
Petermination;  Certain  Pasta  From 
Turic^;f(l.FR  30986,  30367  (Jime  14. 

liihniige  in  OnmeralMp 

i.  SackgFotmd  anS  AMofytis 

XiaMuAZl.  lOdS.Stitish  Steel  pk 
^iSfd^«iq«urB4  all  of  6uest  Keen  ft     - 
NeCtlefcifis'K^CN^  stoves  is  United 
EagSixeBriag  Stec^  (lES),  ^  oempany 
w^ek^iodaoed  aad  eiyorted  the 
subjast  naeckandise  to  the  United 
States  duiteg  the  anginal  investi^tioa. 
fhns.  dwiog  the  POR,  UES  became  a 
whe%-«wned  subsiibacy  of  BS  pdc  aad 
was  renatned  Sn^sih  Steel  tlB^nsaRiig 
.<S«eels  (BSES). 

Prior  te  this  diange  Hk  hwnenMp, 
UES  was  a  joint  vealaie  compafty 
ibmied  ]A  19B6by  British  Steel 
Corporatiea  (BSC),  a  government-owned 
corapapy.  and  GKN.  bi  petum  for  Ames 
in  UES.  BSC  contrib^ed  a  major  portion 
of  its  Special  Steels  Business,  the 
productive  unit  which  produced  the 
suliject  merchandise.  GKN  conti»^uted 
its  Brymbo  Steel  Works  and  its  forging 
business  to  the  joint  venture.  BSC  was 
privatized  in  1968  and  now  bears  the 
name  BS  pie. 

In  tfie  investigation  of  this  case,  the 
Department  found  that  BSC  had 
received  a  number  of  untied  subsidies 
prior  to  the  1986  transfer  of  the  Special 
Steels  Business  to  UES.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
From  the  United  Kingdom.  58  FR  6237. 
6243  (January  27, 1993)  (Lead  Bar). 
Further,  the  Department  determined 
that  the  sale  to  UES  did  not  alter  these 
previously  bestowed  subsidies,  and  thus 
the  portion  of  BSC's  pre-1986  subsidies 
attributable  to  its  Special  Steels 
Business  transferred  to  UES.  Lead  Bar  at 
6240. 
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In  this  review,  we  detennine  that  BS 
pic's  acquisition  of  GKN's  shares  in  UES 
does  not  affect  the  countervailability  of 
previously  bestowed  subsidies  which 
were  assigned  to  UES.  However,  we  also 
detennine  that  a  portion  of  the  purchase 
price  paid  by  BS  pic  for  UES  is 
attributable  to  its  prior  subsidies. 
Therefore,  we  are  reducing  the  amount 
of  the  subsidies  that  "travel'"  with  UES 
to  BS  pic.  taking  into  account  the 
allocation  of  subsidies  to  GKN,  the 
former  joint-owner  of  UES.  See  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  From  the  United 
Kingdom;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  62  FR  16555, 16556  (April  7. 
1997)  (Preliminary  Results). 

To  calculate  the  amount  of  UES's 
subsidies  that  travel  to  BS  pic  as  •  result 
of  the  March  21. 1995,  acquisition,  we 
are  applying  the  methodology  described 
in  the  "Restructuring"  section  of  the 
General  Issues  Appendix  (GM) 
appended  to  Final  Countervailing  Duty 
£>etermination:  Certain  Steel  Products 
from  Austria.  58  FR  37217,  37268- 
37269  (July  9. 1993)  (Austrian  Ste«l)- 
This  determination  is  in  accordance 
with  our  change-in-ownership  findings 
in  Final  Affirmative  Countervailing 
Duty  Determination;  Certain  Pasta  From 
Italy,  61  FR  30288,  30289-30290  (June 
14. 1996)  [Certain  Pasta  From  Italy),  and 
with  our  finding  in  the  1994 
administrative  review  of  this  case,  in 
which  we  determined  that  "Itlhe  URAA 
is  not  inconsistent  with  and  does  not 
overturn  the  Department's  General 
Issues  Appendix  methodology  or  its 
findings  in  the  Lead  Bar  Remand 
Determination."  Certain  Hot- Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  58377. 
58379  (November  14,  1996)  (1994  UK 
Bar  Final). 

We  further  determine  in  this  review 
that  it  is  appropriate  to  attribute  the 
current  benefit  from  BS  pic's  untied, 
nonrecurring  subsidies  to  BS  pic's 
consolidated  sales  of  domestically 
produced  merchandise,  including  the 
sales  of  BSES,  for  purposes  of 
calculating  the  countervailing  duty  rate 
for  the  subject  merchandise.  As  a 
consolidated,  wholly-owned  subsidiary 
of  BS  pic,  BSES  now  benefits  from  the 
remaining  benefit  stream  of  BS  pic's 
untied  nonrecurring  subsidies.  See 
Preliminary  Results,  62  FR  at  16556. 

n.  Assignment  of  Countervailing  Duty 
Rates 

As  noted  above,  the  acquisition  of 
UES  did  not  take  place  until  March  21, 
1995.  Thus,  until  March  21,  1995.  the 


subject  merchandise  was  produced  and 
exported  by  the  independent  joint- 
venture  company,  UES.  Therefore,  as 
discussed  in  the  Department's  Position 
under  Comment  6,  below,  we  are 
assigning  a  separate  countervailing  duty 
assessment  rate  for  exports  by  UES  for 
the  period  prior  to  BS  pic's  acquisition 
of  GKN's  shares  in  UES.  This  period  is 
January  1,  1995  through  March  20,  1995. 
For  the  period  March  21, 1995  through 
December  31, 1995.  after  UES  became  a 
wholly-owned  subsidiary  of  BS  plc^  we 
are  assigning  a  countervailing  duty 
assessment  rate  for  BS  plc/BSES/UES 
that  reflects  the  attribution  of  BS  pic's 
imtied  subsidies  to  its  consolidated 
sales,  including  sales  by  BSES  (formerly 
UES).  (See  the  Calculation  Methodology 
and  Final  Results  of  Review  sections 
belew.) 

in.  Calculation  Methodology 

As  fully  explained  in  the  PreUminary 
Results,  we  have  found  it  appropriate  to 
make  two  changes  to  the  methodology 
used  to  calculate  the  benefit  from  the 
nonreciirring  subsidies.  These  changes 
involve  (1)  the  calculation  of  the  net 
present  value  used  in  calculating  the 
subsidies  which  remain  in  subsequent 
periods  after  a  change  in  ownership  and 
(2)  the  period  of  allocation  for 
nonrecurring  subsidies.  See  Preliminary 
Results.  62  FR  at  16557. 

To  determine  the  coimtervailing  duty 
rate  for  the  subject  merchandise  for  the 
period  January  1, 1995  through  March 
20.  1995,  we  used  the  methodology 
followed  in  prior  segments  of  this 
proceeding  with  the  modifications 
identified  above.  Further,  in  calculating 
the  countervailing  duty  rate  for  the 
subject  merchandise  after  March  21, 
1995,  we  first  determined  BS  pic's 
benefits  in  1995.  taking  into  account  all 
spin-o%  of  productive  units  (including 
the  Special  Steels  Business)  and  BSC's 
privatization  in  1988.  See  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Steels  Products 
&t>m  the  United  Kingdom,  58  FR  37393 
(July  9, 1993)  (UK  Steel).  We  then 
calculated  the  amount  of  UES's 
subsidies  that  "rejoined"  BS  pic  after 
the  March  21, 1995  acquisition,  taking 
into  account  the  reallocation  of 
subsidies  to  GKN.  As  indicated  above, 
in  determining  both  these  amounts,  we 
followed  the  methodology  outlined  in 
the  GIA.  After  adding  BS  pic's  and 
UES's  benefits  for  each  program,  we 
then  divided  that  amoimt  by  BS  pic's 
total  consolidated  sales  of  domestically 
produced  merchandise  in  1995. 

Analysis  of  Programs 

Based  upon  the  responses  to  our 
questionnaire,  the  results  of  verification. 


and  written  comments  from  the 
interested  parties  we  determine  the 
following: 

/.  Programs  Conferring  Subsidies 

A.  Programs  Previously  Determined  To 
Confer  Subsidies 

The  following  programs  were 
previously  determined  to  bestow 
subsidies  upon  BSC/BS  pic  and  UES: 

1.  Equity  Infusions 

2.  Regional  Development  Grant  Program 

3.  National  Loan  Fund  (NLF)  Loan 
Cancellation 

4.  European  Loan  and  Steel  Commimity 
(ECSC)  Article  54  Loans  and  Interest 
Rebates 

Our  review  of  the  record  and  our 
analysis  of  the  comments  submitted  by 
the  interested  parties,  summarized 
below,  has  not  led  us  to  change  our 
findings  &t>m  the  preliminary  results. 
Accordingly,  the  total  net  subsidy  for  all 
of  these  programs  for  BS  plc/BSES/UES 
is  7.35  percent  ad  valorem  for  the 
period  March  21, 1995  to  December  3^.  , 
1995.  The  total  net  subsidy  for  all  of    '*' 
these  programs  for  UES  is  2.40  percent 
ad  valorem  for  the  period  January  1, 
1995  through  March  20, 1995. 

B.  New  Programs  Determined  To  Confer 
Subsidies 

In  the  preliminary  results,  we  found 
that  the  following  new  program 
confiarred  countervailable  benefits  on 
the  subject  merchandise: 

BRTTE/EuRAM 

Our  analysis  of  the  comments 
submitted  by  the  interested  parties, 
summarized  below,  has  not  led  us  to 
change  our  findings  fivm  the 
preliminary  results.  UES  did  not  benefit 
from  this  program.  Accordingly,  the  net 
subsidies  for  this  program  for  the  period 
March  21, 1995  to  December  31, 1995 
are  less  than  0.005  percent  ad  valorem. 

n.  Programs  Determined  To  Be  Not  Used 

In  the  preliminary  results,  we  found 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  subject  to  this 
review  did  not  apply  for  or  receive 
benefits  under  the  following  programs 
during  the  POR: 

A.  New  Community  Instrument  Loans 

B.  ECSC  Article  54  Loan  Guarantees 
C  NLF  Loans 

D.  ECSC  Conversion  Loans 

E.  European  Regional  Development 
Fund  Aid 

F.  Article  56  Rebates 

G.  Regional  Selective  Assistance 

H.  ECSC  Article  56(b)(2)  Red-^ployment 

Aid 
I.  Inner  Urban  Areas  Act  of  1978 
J.  LINK  Initiative 
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K.  Transportation  Assistance 

We  did  not  receive  any  comments  on 
these  programs  from  the  interested 
parties,  and  our  review  of  the  record  has 
not  led  us  to  change  our  findings  &t)m 
the  preliminary  results. 

m.  Programs  Determined  To  Be 
Terminated 

In  the  preliminary  results,  we  foimd 
the  following  program  to  be  terminated 
and  that  no  residual  benefits  were  being 
provided: 

Transportation  Assistance 

We  did  not  receive  any  comments  on 
this  program  &t)m  the  interested  parties, 
and  our  review  of  the  record  has  not  led 
us  to  change  our  findings  from  the 
preliminary  results. 

Analysis  of  Comments 

Comment  1 :  Petitioner  maintains  that 
the  Department's  subsidy  repayment 
methodology  is  inconsistent  with  the 
countervailing  duty  statute,  which 
requires  that  duties  be  imposed  upon  all 
subsidies  paid  with  respect  to  the 
production,  manufiactiire  or  export  of 
subject  merchandise.  Petitioner  asserts 
that  the  change  in  ownership  of  a 
company  conducted  at  £air  market  value 
does  not  oUaeH  the  distortion  caused  by 
the  government's  bestowal  of  the 
subsidy,  and  the  production  of  the 
merchandise  continues  to  benefit  from 
the  subsidies.  Therefore,  according  to 
petitioner,  there  can  be  no  repayment. 

Petitioner  further  contends  that  the 
statute  and  the  SAA  require  the 
Department  to  determine  the  effect  of  a 
change  in  ownership  on  previously 
conferred  subsidies  on  a  case-by-case 
basis  after  careful  consideration  of  the 
facts  of  each  case.  Petitioner  interprets  - 
the  SAA  as  meaning  that  absent 
affirmative  evidence  of  repayment,  the 
change  in  ownership  of  a  company 
should  not  affect  the  benefit  from  prior 
subsidies.  Therefore,  because  the 
Department  has  not  factually  shown  that 
there  was  any  repayment  of  subsidies  to 
GKN  as  a  result  of  BS  pic's  acquisition 
of  UES,  petitioner  argues  that  the 
repayment  methodology  should  not  be 
applied  in  this  case. 

Moreover,  petitioner  argues  that  BS 
pic's  purchase  of  GKN's  shares  in  UES 
was  not  a  privatization,  and  therefore 
the  repayment  methodology  does  not 
apply,  lliis  transaction,  petitioner 
states,  does  not  materially  differ  from 
the  sales  of  shares  traded  daily  on  the 
stock  market  Because  the  Department 
has  never  argued  that  repayment  should 
be  calculated  for  such  transactions, 
petitioner  contends  that  repayment 
should  likewise  not  apply  to  the 
transaction  between  BS  pic  and  GKN. 


Petitioner  claims  that  BSES  is  now  in 
the  same  position  as  its  precursor,  the 
Special  Steels  Business,  although  BSES 
is  now  an  incorporated  subsidiary  of  BS 
pic  instead  of  an  unincorporated 
division.  Therefore,  petitioner  argues 
that  the  allocation  of  subsidies  should 
be  the  same  as  it  was  before  the  spin- 
off in  1985  and  that  all  of  UES's 
subsidies  should  travel  back  to  BS  pic 
According  to  petitioner,  the 
Department's  recent  Certain  Pasta  fit)m 
Italy  determination  does  not  affect  this 
result,  because  the  facts  in  that  case 
were  significantly  different.  The  pasta 
case  involved  several  producers  that 
received  subsidies  prior  to  being 
purchased  by  other  producers,  w^ile  the 
initial  transaction  is  this  case  involved 
the  formation  of  a  joint-venture 
company  (UES)  with  a  partner  (GKN) 
which  had  received  no  prior  subsidies. 
Thus,  the  Department's  repayment 
methodology  has  not  yet  been  applied 
in  a  situation  where  a  spun-off  company 
is  reacquired  by  its  former  parent 

Finally,  petitioner  asserts  that  the  GIA 
methodology  is  not  appropriate  in  this 
situation.  Although  the  GIA  addresses 
corporate  restructuring,^such  as  mergers, 
spin-ofiis,  and  acquisitions,  it  does  not 
address  the  reacquisition  of  a  spim-off 
entity.  Accordingly,  all  of  UES's 
subsidies  should  travel  back  to  BS  pic. 

Respondent  states  that,  the 
Department's  allocation  of  a  portion  of 
UES's  subsidies  to  GKN  does  not 
conflict  with  the  countervailing  duty 
statute.  With  respect  to  the  pre-URAA 
statute,  respondent  notes  that  the  U.S. 
Court  of  Appeals  of  the  Federal  Circuit 
found  the  Department's  credit 
methodology  to  be  reasonable  in 
Saarstahl  AG  v.  United  States,  78  F.Sd 
1539  (Fed.  Clr.  1996)  [Saarstahl). 
Respondent  further  argues  that  this 
methodology  is  also  consistent  with  the 
"Changes  in  Ownership"  provision  of 
the  URAA-amended  statute,  because 
this  {M-ovision  does  not  preclude  the 
Department  fit>m  finding  that  changes  in 
ownership  have  particular  effects,  such 
as  the  repayment  of  subsidies. 
According  to  respondent,  the  SAA 
provides  the  Department  with  further 
authority  to  apply  a  general 
methodology  to  the  specific  facts  of 
cases  involving  changes  in  ownership.' 

Respondent  also  asserts  that 
petitioner's  argiunent  that  the  record 
must  show  evidence  of  repayment 
misses  the  point  of  the  Depairtment's 
methodology,  namely  that  "the 
company's  new  owners  are  virtiially 
certain  to  repay  at  least  a  prortion  of  the 
subsidy  as  part  of  the  piuchase  price." 
GIA,  58  FR  at  37263. 

With  respect  to  petitioner's  claim  that 
the  repayment  methodology  does  not 


apply  to  transactions  between  private 
shareholdws,  respondent  states  that  this 
is  inconsistent  with  the  Department's 
finding  in  Certain  Pasta  From  Italy, 
where  the  methodology  was  applieid  to 
such  transactions.  According  to 
respondent,  the  relevant  fact  hwe  is  not 
whether  the  government  received  any 
repayment,  but.  rather,  whether  the 
purchaser  paid  a  price  that  reflected  any 
past  subsidies  to  the  company  being 
acquired.  Respondent  further  notes  that 
petitioner's  argument  that  BSES  is  now 
in  the  same  position  as  the  Special 
Steels  Business  is  inconsistent  with  the 
Department's  determination  in  the 
investigation  that  UES  and  the  Special 
Steels  Business  were  separate  entities. 
Finally,  respondent  states  that  it  is 
immaterial  whether  GKN  received  any 
subsidies  prior  to  the  formation  of  UES. 
because  the  application  of  the.  > 
reallocatian/repayment  methodology 
does  not  depend  on  whether  the  owner 
of  a  company  has  received  any 
subsidies. 

Department's  Position:  We  disagree 
with  petitioner.  As  we  explained  in 
1994  UK  Bar  Final,  the  language  of 
section  771{5)(F)  of  the  Act  gives  the 
Department  discretion  to  consider,  on  a 
case-by-case  basis,  the  impact  of  a 
change  in  ownership  on  the 
countervailability  of  past  subsidies. 
Rather  than  mandating  that  a  subsidy 
automatically  transfer  with  a  change-in- 
ownership  transaction,  as  petitioner 
argues,  the  language  in  the  statute  gives 
the  Department  flexibility  in  this  area. 
See  1994  UK  Bar  Final,.61  FR  at  58380. 

In  this  case,  in  accordance  with  the 
SAA,  we  have  examined  the  facts  of  BS 
pic's  acquisition  of  UES,  and  we 
detennine  that  the  March  21. 1995, 
change  in  ownership  does  not  render 
previously  bestowed  subsidies 
attributable  to  UES  no  longer 
countervailable  based  on  the 
methodology  explained  in  the 
"Privatization"  section  of  the  GLA.  See 
GIA  58  FR  at  37262-37263.  We  also 
detennine  that  a  p>ortion  of  the  purchase 
price  paid  for  UES  may  be  reflective  of 
its  prior  subsidies.  Therefore,  we  have 
reduced  the  amount  of  the  subsidies 
that  "travel"  with  UES  to  BS  pic.  taking 
into  account  the  allocation  of  subsidies 
to  GKN,  the  former  joint-owner  of  UES. 
See  the  March  31, 1997  Memorandum 
for  Acting  Assistant  Secretary,  Re:  BS 
pic's  March  1995  Acquisition  of  UES 
(public  dociunent  on  file  in  the  Central 
Records  Unit.  Room  B-099  of  the 
Department  of  Commerce)  (Acquisition 
Memo). 

As  for  petitioner's  aiigument  that  the 
repayment  methodology  should  not  be 
applied  because  the  Department  has  not 
factually  shown  that  subsidies  have 
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been  repaid  to  GKN.  we  agree  with 
respondent  that  petitioner  misses  the 
point  of  the  Department's  methodology. 
The  Department  has  never  required 
foctual  proof  of  repayment.  Rather,  as 
we  stated  in  the  GIA,  "to  the  extent  that 
a  portion  of  the  price  paid  for  a 
privatized  company  can  be  reasonably 
attributed  to  prior  subsidies,  that 
portion  of  those  subsidies  will  be 
extinguished."  GIA.  58  FR  at  37262- 

37263.  Fuithennore,  the  Department  has 
already  examined  the  question  of 
whether  the  Department's  change-in- 
ownership  methodology  can  be  applied 
to  a  transaction  between  private  parties. 
In  the  GLA,  the  Department  stated  that 
the  privatization  methodology  applies 
also  to  transactions  between  private 
parties.  The  Department  explained  that 
"lujnder  these  dromistances.  the  issue 
is  not  the  repayment  of  subsidies,  but 
rathw  their  allocation."  GIA.  58  FR  at 

37264.  Thus,  the  Department  properly 
applied  the  change-in-ownership 
m^odology  in  ^s  review. 

Petitioner  elevates  form  over 
substance  by  arguing  that  the  GLA 
methodology  does  not  apply  to  BS  pic's 
acquisition  of  GKN's  shares  in  UES 
because  that  acquisition  somehow 
difiiers  from  the  transactions  disoissed 
in  the  QA.  The  mere  fact  that  the 
Department  did  not  elaborate  on  every 
type  of  potential  change-in-ownership 
transaction  in  the  "Privatization"  and 
"Restructuring"  sections  of  the  GIA 
does  not  invalidate  the  application  of 
these  methodologies  to  transactions 
such  as  the  reacquisition  of  formerly- 
owned  companies  or  productive  imits. 
Furthermore,  the  fact  that  the  unit 
producing  the  subject  nierchandi.se  has 
now  returned  to  its  former  owner  also 
does  not  afiect  our  determination  that  a 
portion  of  the  purchase  price  paid  by  BS 
pic  for  GKN's  shares  of  UES  reflects  past 
subsidies. 

Petitioner  claims  that  BSES  is  now  in 
the  same  {xisition  as  the  Special  Steels 
Business,  and  therefore,  there  is  no 
reason  to  reallocate  subsidies  to  GKN. 
We  disagree.  In  the  original 
investigation,  we  determined  that  the 
creation  of  UES  was  not  simply  a 
corporate  restructuring;  rather,  UES  was 
a  joint-venture  company  that  was  a 
separate  corporate  entity  independent 
from  its  parent  companies.  See  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  From  the  United 
Kingdom:  Remand  Determination 
(October  12. 1993)  (public  document  on 
file  in  the  Central  Records  Unit,  Room 
B-099  of  the  Department  of  Commerce). 
Contrary  to  petitioner's  assertion,  the 
Special  Steels  Business  and  BSES  are 
distinguishable,  because  they  are 
distinct  entities  with  difiierent 


ownership  structures.  Therefore,  our 
finding  in  this  review  that  a  portion  of 
the  purchase  price  paid  for  GKN's 
shares  in  UES  is  reallocated  to  the  seller 
because  it  reflects  past  subsidies  is  not 
in  conflict  with  our  change-in- 
ownership  methodology  explained  in 
the  GIA  or  with  our  determination  in 
Certain  Pasta  from  Italy. 

Ckynunent  2:  Accwding  to  petitioner, 
the  Department  correctly  made  the 
adverse  inference  that  the  BRTTE/ 
EuRAM  program  is  specific  and  that  the 
benefits  received  during  the  instant 
review  are  coimtervailable,  because  the 
Department  discovered  at  verification 
that  assistance  under  the  BRTTE/EuRAM 
program  was  provided  to  BS  pic  in  1995 
and  this  assistance  was  not  reported  by 
BS  pic  or  the  European  Commission  in 
their  questionnaire  responses.  However, 
petitioner  contends  that  the  Department 
should  not  have  accepted  information  at 
verification  that  BS  pic  retained  only  a 
small  portion  of  the  BRTTE/EuRAM 
assistance  and  disbursed  most  of  it  to 
third  parties  involved  in  the  research 
project.  Rather,  the  Department  should 
have  countervailed  the  full  amount 
received  by  BS  pic. 

Respondent  asserts  that  the 
Department  has  discretion  to  determine 
an  appropriate  adverse  inference  in 
response  to  an  interested  party's 
oversight.  Resptmdent  also  points  out 
that  informatiai  regarding  payments  to 
third  parties  allowed  BS  pic  to 
demonstrate  the  amount  of  assistance 
which  BS  pic  actually  received. 
Department's  Position:  After 
discovering  at  verification  that  BS  pic 
had  received  assistance  under  the 
BRTTE/EuRAM  program  during  the 
POR.  %ve  informed  the  company  that 
they  could  provide  information 
concerning  the  grant  amounts  and 
demonstrate  whether  the  assistance  was 
tied  to  production  of  non-subject 
merchandise.  See  the  October  21. 1996 
Memorandiun  To  Barbara  E.  Tillman, 
Re:  Verification  of  the  British  Steel  pic 
Questionnaire  Responses  at  12  (public 
version  on  file  in  the  Central  Records 
Unit.  Room  B-099  of  the  Department  of 
Commerce).  We  learned  that  BS  pic 
received  assistance  imder  one  BRITE/ 
EuRAM  contmct  during  the  POR:  BS  pic 
was  not  able  to  establi^  that  the 
assistance  under  that  program  was  tied 
to  non-subject  merchandise.  We 
reviewed  program  documents  indicating 
that  as  the  project  coordinator  for  the 
BRTTE/EuRAM  project  in  question,  BS 
pic  was  required  to  provide  most  of  the 
BRTTE/EuRAM  money  to  third  parties 
also  involved  in  the  research  project. 
Therefore,  we  appropriately 
countervailed  only  the  amoimt  of 


funding  actually  received  by  BS  pic  for 
its  portion  of  the  project. 

Comment  3:  According  to  respondent, 
the  Department  incorrectly  determined 
in  the  Preliminary  Results  that  BSES 
benefits  from  the  subsidies  given  to  BS 
pic.  Respondent  asserts  that  the 
Department's  determination  was  besed 
solely  on  the  corporate  relationship 
between  the  parent  company  (BS  pic) 
and  its  subsidiary  (BSES).  Respondent 
claims  to  have  reviewed  the 
Department's  practice  and  foimd  no 
administrative  case  precedents  in  which 
the  Department  has  imposed 
countervailing  duties  on  a  subsidiary 
solely  on  the  basis  of  its  relationship  to 
the  parent  company  and  certainly  not 
when  a  subsidiary  was  acquired  after 
the  subsidies  were  received.  Respondent 
cites  two  court  decisions  and  a  nimiber 
of  cases  in  support  of  its  argtunent  that 
we  have  uniformly  required  other 
factors  in  addition  to  the  corporate 
relationship  to  support  the  attribution  of 
subsidies  from  parent  to  subsidiary, 
namely,  that,  (1)  corporate  machinations 
were  used  to  evade  countervailing 
duties,  (2)  the  parent  received  subsidies 
in  order  to  create  the  subsidiary,  or  (3) 
the  parent  served  as  a  conduit  for  the 
subsidies.  These  cases  are  discussed  in 
the  Department's  Position  on  the 
comment. 

Respondent  also  argues  that  the  GIA 
and  Final  Affirmative  Countervailing 
Duty  Determinations:  Certain  Steel 
Products  from  Germany,  58  FR  37315 
(July  9. 1993)  {German  Steel),  both  cited 
in  the  Preliminary  Results,  do  not 
permit  the  automatic  attribution  of 
subsidies  fit>m  a  parent  company  to  its 
newly  acquired  subsidiary.  Respondent 
asserts  that  the  GLA  does  not  state  that 
the  Department  automatically  treats  the 
parent  and  its  subsidiaries  as  one  for  the 
purpose  of  attributing  subsidies.  Rather, 
respondent  points  out  that  "the 
Department  often  treats  the  parent  entity 
and  its  subsidiaries  as  one  when 
determining  who  ultimately  benefits 
from  a  subsidy  (emphasis  added)."  See 
GIA,  58  FR  at  37262.  According  to 
respondent,  this  is  sometimes  true 
because  additional  facts  in  those  cases 
have  permitted  the  Department  to 
attribute  a  parent  company's  subsidies 
to  its  subsidiary.  Respondent  contends 
that  German  Steel  and  the  cases  died  in 
the  GIA,  e.g..  Final  Affirmative 
Coimtervailing  Duty  Determination: 
Brass  Sheet  and  Strip  from  France.  52 
FR  1218  (Brass  Sheet  and  Strip  from 
France);  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Stainless  Steel  Hollow  Products 

from  Sweden,  52  FR  5794  (February  26. 

1987)  {SSHPfrom  Sweden);  Annco,  Inc. 
v.  U.S.,  733  F.  Supp.  1514  (CTT  1990) 
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[Armco);  do  not  support  the  attribution 
of  subsidies  from  a  parent  to  a 
subsidiary  based  only  on  the  corporate 
relationship  because  each  of  these  cases 
involved  additional  factors. 

Furthermore,  respondent  argues  that 
the  automatic  attribution  of  subsidies 
between  a  parent  and  a  subsidiary 
would  not  be  permitted  under  the 
Department's  proposed  regulations.  See 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comment,  62  FR 
8817.  8845,  8855  (February  26.  1997) 
[Proposed  Regulations).  Respondent 
asserts  that  under  the  proposed 
regulations,  subsidies  given  to  a  parent 
company  will  be  allocated  to  the 
subsidiary's  production  only  if  they 
produce  the  same  product  or  if 
subsidies  have  been  transferred  from 
parent  to  subsidiary.  Therefore,  because 
neither  of  these  conditions  exists, 
according  to  respondent,  the 
Preliminary  Results  are  not  consistent 
with  the  Proposed  Regulations. 

Respondent  concedes  that  the 
Department  may  attribute  subsidies  to 
the  production  of  a  subsidiary  which 
was  part  of  the  corporation  when 
^bsidies  were  received  because  the 
parent's  use  of  subsidy  funds  benefits 
all  operations.  However,  respondent 
argues  that  this  reasoning  does  not 
apply  to  BSES,  because  BSES  was  not  a 
subsidiary  of  BS  pic  at  the  time  when 
BSC  received  subsidies.  Therefore, 
respondent  argues  that  BS  pic's 
acquisition  of  GKN's  shares  of  UES 
should  not  cause  the  Department  to  alter 
the  way  in  which  it  determines  the 
portion  of  BSC's  subsidies  which  benefit 
the  production  of  leaded  bar  by  BSES. 

According  to  petitioner.  Department 
practice  and  the  facts  of  this  review 
support  the  attribution  of  BS  pic's 
subsidies  to  BSES.  Petitioner  argues  that 
judicial  decisions  and  administrative 
practice  give  the  Department  great 
latitude  to  allocate  a  parent  company's 
subsidies  to  a  subsidiary.  Petitioner 
argues  that  over  the  past  15  years,  the 
Dep)artment  has  always  permitted  the 
attribution  of  subsidies  from  parent  to 
subsidiaries,  and  actually  has  done  so 
more  and  more  frequently,  especially 
where  a  substantial  degree  of  control  is 
present  and  business  lines  are  related. 
According  to  petitioner,  the  Department 
now  presumes  that  in  most  cases 
"subsidies  to  one  corporation  may  also  . 
benefit  another  corporation."  Proposed 
Regulations,  62  FR  at  8845.  Therefore, 
petitioner  contends,  respondent's 
examples  of  the  Department's  refusal  to 
allocate  subsidies  across  corporate  lines 
reflect  the  Department's  previous  but 
not  its  current  practice.  Petitioner  cites 
Brass  Sheet  and  Strip  from  France  as  an 
example  of  when  the  parent's 


ownership  and  control  of  its  subsidiary 
were  just  as  relevant  to  the  Department's 
decision  to  attribute  subsidies  from 
parent  to  stjbsidiary  as  the  fact  that  the 
parent  served  as  a  conduit  for 
government  funding.  See  Brass  Sheet 
and  Strip  from  France,  52  FR  at  1218. 
Petitioner  also  cites  SSHP  from  Sweden, 
where  the  parent's  ownership  and 
control  of  the  subsidiary,  in  addition  to 
the  strong  identity  of  interests  between 
parent  and  subsidiary,  led  the 
Department  to  conclude  that  the 
subsidiary  benefitted  from  the  parent's 
subsidies  and  attribute  those  subsidies 
to  the  subsidiary.  See  SSHP  from 
Sweden,  52  FR  at  5798,  5800. 

Petitioner  further  contends  that  three 
of  the  cases  dted  by  respondent,  Final 
Affirmative  Coimtervailing  Duty 
Determination:  Operators  for  Jalousie 
and  Awning  Windows  from  El  Salvador, 
51  FR  41516  (November  17.  1986) 
(Operators  for  Jalousie  and  Avming 
Windows  from  El  Salvador);  Final 
Negative  Countervailing  Duty 
Determination:  Low-Fuming  Brazing 
Copper  Rod  and  Wire  from  South 
Africa,  50  FR  31642  (August  5. 1985) 
(Copper  Rod  and  Wire  from  South 
Africa);  and  Final  Affirmative 
Countervailing  Duty  Determination: 
Carbon  Steel  Structiural  Shapes  from 
Luxembourg,  47  FR  39364  (September  7, 
1982)  (Carbon  Steel  Structural  Shapes 
from  Luxembourg),  do  not  support 
respondent's  position.  Petitioner  points 
out  that  the  Armco  court  noted  that 
these  cases  did  not  involve  situations 
where  the  parent  had  exercised 
substantial  control  over  the  operations 
of  its  wholly-owned  subsidiary,  and  the 
court  distinguished  these  three  cases 
from  situations  involving  parent 
companies  and  their  wholly-owned 
subsidiaries.  According  to  petitioner, 
since  BSES  is  a  wholly-owned 
subsidiary  of  BS  pic,  cases  involving 
companies  with  different  corporate 
relationships  do  not  support 
respondent's  position. 

Petitioner  also  argues  that  the  three 
conditions  underlying  Armco  are 
relevant  to  the  present  case:  the 
subsidiary  is  wholly-owrned,  the  parent 
has  total  control  of  the  subsidiary,  and 
the  threat  of  circumvention  of 
countervailing  duties  exists.  Therefore, 
Armco  supports  the  Department's 
determination  to  attribute  untied 
subsidies  from  BS  pic  to  BSES. 

Petitioner  argues  that  subsequent 
dedsions  are  consistent  with  Armco  in 
that  the  Department  has  attributed  the 
parent's  subsidies  to  the  subsidiary 
where  there  has  been  a  strong  identity 
of  interests  between  parent  and 
subsidiary.  By  contrast,  the  Dep>artment 
has  been  less  likely  to  attribute  parent 


company  subsidies  to  the  subsidiary 
where  the  subsidiary  is  not  wholly 
owned  by  the  parent  or  where  the 
interests  of  parent  and  subsidiary 
diverge.  Petitioner  argues  that  in 
Ferrosilicon  from  Venezuela,  the 
Department  did  not  attribute  the 
parent's  subsidies  to  the  subsidiary 
because  the  parent  was  a  holding 
company  and  its  interests  were  aifJerent 
from  those  of  its  subsidiary.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Ferrosilicon  from 
Venezuela,  58  FR  27539,  27541  (May  10, 
1993)  (Ferrosilicon  from  Venezuela). 
According  to  petitioners,  in  Certain 
Pasta  from  Italy,  the  Department 
attributed  subsidies  to  affiliates  in  cases 
where  both  companies  produced  the 
subject  merchandise,  or  where  the 
affiliate  played  "an  integral  role"  in  the 
production  process,  but  did  not  attribute 
subsidies  when  the  affiliate  did  not 
produce  the  subject  merchandise.  See 
61  FR  at  30308.  According  to  petitioner, 
because  BSES  is  wholly  owned  and 
substantially  controlled  by  BS  pic  and  is 
engaged  in  a  similar  line  of  business, 
B^S  benefits  fix>m  the  remaining 
benefit  stream  of  BS  pic's  subsidies. 
Therefore,  the  IDepartment  has  correctly 
attributed  BS  pic's  subsidies  to  BSES. 

Petitioner  further  argues  that 
respondent  elevates  form  over  substance 
by  arguing  that  BS  pic's  newly  acquired 
subsidiary  does  not  benefit  from  BS 
pic's  subsidies.  Even  though  BSES  is 
now  an  incorporated  subsidiary  of  BS 
pic.  rather  than  the  unincorporated 
division  it  was  in  1985,  the  situation  in 
1995  is  not  materially  different  from  the 
situation  in  1985.  Moreover,  petitioner 
contends  that  if  the  Department  did  not 
allocate  BS  pic's  subsidies  to  its  newly 
acquired  subsidiary  even  though  it 
would  have  allocated  them  to  the 
subsidiary's  predecessor,  the  Spedal 
Steels  Business,  an  unincorporated 
division,  this  would  establish  that 
corporate  manipulations  can  determine 
countervailing  duty  rates,  which  is 
counter  to  the  court's  determination  in 
Armco.  According  to  petitioner,  BC 
pic's  subsidies  should  be  attributed  to 
BSES  because  BS  pic  and  UES  were 
dosely  assodated  prior  to  1995  and  are 
in  the  same  line  of  business,  and  BS  pic 
has  substantial  control  over  BSES  today. 

According  to  petitioner,  respondent's 
argument  regarding  the  Department's 
proposed  cotmtwvailing  duty 
regulations  is  based  upon  a  highly 
selective  reading  of  the  proposed  rules. 
Petitioner  points  out  that  the  Proposed 
Regulations  set  forth  general  rules  for 
the  attribution  of  subsidies  and  do  not 
illustrate  every  possible  scenario. 

Department's  Position:  In  the 
Preliminary  Results,  the  Departmmt 
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appropriately  attributed  the  benefits 
from  nonrecurring  untied  subsidies 
received  by  BS  pic  that  are  allocable  to 
the  POR  to  that  company's  domestically 
produced,  consolidated  sales,  including 
the  sales  of  consolidated  subsidiaries, 
such  as  BSES.  This  conforms  with  our 
past  practice  and  judicial  precedent. 
Where  the  Department  finds  that  a 
company  has  received  untied 
countervailable  domestic  subsidies,  the 
Department  follows  a  general  attribution 
principle:  if  a  benefit  is  not  "tied"  to 
specific  merchandise  produced  by  a 
company  (or  corporation),  then  the 
benefit  is  attributed  to  that  company's 
total  sales.  The  total  sales  that  are 
reported  on  a  company's  financial 
statements  normally  include  its  own 
sales  plus  the  sales  of  its  consolidated 
subsidiaries.  Thus,  when  a  company  is 
the  parent  of  a  consolidated  group, 
untied  domestic  subsidies  are  normally 
attributed  to  the  sales  of  the 
consolidated  group  of  companies.  This 
attribution  is  appropriate  because  a 
parent  company  exercises  control  over 
the  capital  structure  and  commercial 
activities  of  its  consolidated 
subsidiaries.  Moreover,  when  providing 
loans  and  equity,  it  is  reasonable  and 
prud«it  for  lenders  and  investors  to 
examine  the  financial  condition  of  not 
only  the  parent  company  but  also  its 
significant  subsidiaries  because  the 
subsidiaries  are  incorporated  into  the 
balance  sheet  and  income  statement  of 
the  consolidated  group.  We  noted  this 
general  approach  to  attributing  untied 
subsidies  in  the  GIA,  where  we  stated 
that  we  "generally  allocate  subsidies 
received  by  parents  over  sales  of  their 
entire  group  of  companies."  58  FR  at 
37262. 

Contrary  to  respondent's  assertion, 
the  presence  of  additional  factors  is  not 
required  for  the  Department  to  attribute 
untied  parent-company  subsidies 
according  to  this  general  principle.  For 
example,  in  Belgian  Steel,  untied 
subsidies  to  Sidmar,  the  parent 
company,  were  attributed  to  the  "total 
1991  sales  of  the  Sidmar  Group."  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Belgium.  58  FR  37293,  37282  (July 
9, 1993)  (Belgian  Steel).  In  Italian  Steel, 
a  subsidy  determined  to  benefit  all 
production  activities  was  "allocated 
over  Falck's  total  consolidated  sales." 
GIA,  58  FR  at  37235.  See  also.  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Hot  Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  France,  58  FR  6221,  6223  (January 
27, 1993)  (France  Bismuth):  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 


from  France,  58  FR  37304  (July  9, 1993) 
(French  Steel);  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Italy,  58  FR 
37327  (July  9, 1993)  (Italian  Steel);  and 
UK  Steel.  As  these  cases  illustrate, 
respondent's  claim  that  the  Department 
has  never  attributed  untied  parent- 
company  subsidies  to  its  consolidated 
subsidiaries  solely  on  the  basis  of  the 
corporate  relationship  is  incorrect. 

Respondent  concedes  that  attributing 
parent-company  subsidies  to  wholly- 
owned  subsidiaries  is  appropriate  in 
certain  circumstances,  stating  that  under 
"the  Department's  well-established 
practice  of  not  tracing  the  use  of  subsidy 
funds,  the  Department  may  presume 
that  a  parent  company  uses  subsidy 
funds  to  benefit  its  overall  operations, 
including  its  subsidiary  operations." 
Respondent's  May  7,  1997,  Case  Brief  at 
18.  However,  respondent  argues  that 
this  policy  is  apropos  only  when  the 
subsidiary  "is  part  of  the  corporation  at 
the  time  the  subsidies  are  received 
*  *  "  and  continues  to  be  a  subsidiary 
through  the  POI."  See  Respondent's 
May  7, 1997  Case  Brief  at  18.  Therefore, 
respondent  claims  that  the  Department 
should  not  attribute  the  current  benefit 
fit>m  BS  pic's  untied  subsidies  to  BSES 
because  BSES  did  not  become  an 
incorporated  subsidiary  of  BS  pic  until 
1995.  subsequent  to  BS  pic's  receipt  of 
the  untied  subsidies  at  issue.  This 
argument  contradicts  the  very  principle 
of  not  tracing  the  use  of  subsidy  funds 
beyond  the  point  of  bestowal  with 
which  respondent  agrees. 

The  E)epartment  has  never  made  a 
distinction  between  subsidiaries 
acquired  at  the  time  when  subsidies  are 
bestowed  and  subsidiaries  acquired 
after  subsidization,  and  respondent  has 
not  cited  any  administrative  or  court 
precedent  in  support  of  this  contention. 
In  cases  where  the  Department  found 
that  untied  domestic  subsidies  were 
bestowed  upon  parent  companies,  prior 
to  or  during  the  period  under 
examination,  the  Department  has 
attributed  these  untied  subsidies  to  the 
group's  consolidated  sales,  without 
analyzing  whether  any  of  the 
subsidiaries  had  been  acquired  after 
subsidization  had  occurred.  See,  e.g., 
Belgian  Steel,  French  Steel,  Italian  Steel, 
and  UK  Steel.  In  UK  Steel,  BS  pic  did 
not  argue  that  the  Department  should 
analyze  whether  BS  pic  had  acquired 
subsidiaries  subsequent  to  receiving 
subsidies  to  determine  whether  the  sales 
of  those  newly  acquired  subsidiaries 
should  have  been  excluded  from  the 
denominator  in  calculating  the  subsidy 
rate.  On  the  contrary,  BS  pic  claimed  at 
the  time  that  "untied  equity  infusions 
must  be  allocated  to  a  company's  total 


corporate  output  (including  foreign 
operations]  and  not  just  to  specific 
products  or  operations."  GIA,  58  FR  at 
37236.  BS  pic  further  argued  that  this 
"longstanding  Departmental  precedent 
applies  to  national  and  multinational 
corporations  alike."  Id.  (emphasis 
added). 

If  the  Department  were  to  make  a 
distinction  between  subsidiaries 
acquired  at  the  time  when  subsidies  are 
bestowed  and  subsidiaries  acquired 
after  subsidization,  the  Department 
would  be  required  to  abandon  its  "well- 
established  practice  of  not  tracing  the 
use  of  subsidy  funds"  and  to  determine 
whether  and  to  what  extent  subsidies 
"passed  through"  to  newly-acquired 
companies.  Such  an  analysis  would  also 
require  a  detailed  examination  of  all 
changes  in  the  structure  of  the  company 
or  group  of  companies  over  the  entire 
allocation  period.  Further,  the  analysis 
required  by  respondent's  distinction 
would  assume  that  "imtied"  subsidies 
become  "tied"  to  only  the  assets  of  the 
corporate  group  as  it  existed  when  the 
subsidy  was  bestowed.  The  Department 
has  never  advocated  nor  pursued  such 
a  policy.  As  stated  in  the  GIA,  "nothing 
in  the  statute  directs  the  Department  to 
consider  the  use  to  which  subsidies  are 
put  or  their  effiect  on  the  recipient's 
subsequent  performance  *  *  *  nothing 
in  the  statute  conditions 
countervailability  on  the  use  or  effect  of 
a  subsidy.  Rather,  the  statute  requires 
the  Department  to  countervail  an 
allocated  share  of  the  subsidies  received 
by  producers,  regardless  of  their  effect." 
58  FR  at  37260;  see  also  British  Steel  v. 
United  States.  879  F.  Supp.  1254, 1298 
(OT  1995)  [British  Steel),  appeals 
docketed,  Nos.  96-1401  to  -06  (Fed.  Cir. 
June  21, 1996);  British  Steel  Corp  v. 
United  States,  9  CIT  85,  95-96,  605  F. 
Supp.  286,  294-95  (1985)  ("(I)t  is 
unnecessary  to  trace  the  use"  of  funds). 
citing  Michelin  Tire  Corp.  v.  United 
States.  4  CIT  252,  255  (1982),  vacated  on 
agreed  statement  of  facts.  9  CIT  38 
(1985). 

The  Department  also  does  not  agree 
that  the  cases  cited  in  the  Preliminary 
Results  do  not  support  the  attribution  of 
BS  pic's  subsidies  to  consolidated  sales 
of  domestically  produced  merchandise. 
As  stated  in  the  GIA,  "(wje  also 
generally  allocate  subsidies  received  by 
parents  over  sales  of  their  entire  group 
of  companies."  CIA,  58  FRat  37262. 
The  cases  cited  in  the  GIA  as  examples 
of  the  Department's  past  attribution 
practices  do  not  represent  an  exhaustive 
list  of  all  of  the  different  scenarios 
under  which  the  Department  has  dealt 
with  the  issue  of  attribution.  Moreover, 
nothing  in  the  GIA  indicates  that  the 
Department  is  required  to  determine 
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that  there  are  factors  in  addition  to  the 
corporate  relationship,  such  as  the  pass- 
through  of  subsidies,  in  order  for  the 
Department  to  attribute  a  parent 
company's  untied  subsidies  to  the 
parent  company's  total  consolidated 
domestically  produced  sales. 

According  to  respondent,  the  CTT's 
determinations  in  Aimco  and  Aimcor, 
Alabama  Silicon.  Inc.  v.  United  States 
871  F.  Supp.  447  (OT  1994)  [Aimcor] 
make  clear  the  court's  view  that  the 
Department  should  not  attribute 
subsidies  from  a  parent  company  to  the 
production  of  a  newly  acquired 
subsidiary  based  solely  on  the  corporate 
relationship.  Respondent's  reliance  on 
these  cases  is  misplaced.  Contrary  to 
respondent's  views,  we  find  that  these 
cases  do  not  undermine  the 
Department's  general  principle  of 
attributing  untied  parent-company 
subsidies  to  the  parent  company's 
consolidated  sales. 

As  respondent  correctly  notes,  the 
Armco  court  overturned  the 
Department's  determination  in  Carbon 
Steel  Wire  Rod  from  Malaysia  and  held 
that  the  parent  company  benefitted  from 
the  subsidies  provided  to  its  wholly- 
owned  subsidiary.  See  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order:  Carbon  Steel 
Wire  Rod  from  Malaysia,  53  FR  13303 
(April  22,  1988)  (Carbon  Steel  Wire  Rod 
from  Malaysia).  The  Armco  decision 
was  based  on  several  factors  including 
the  court's  concern  that  the  parent  and 
subsidiary  could  potentially  evade 
countervailing  duties  through  intra- 
corporate machinations,  the  relationship 
between  the  parent  and  subsidiary,  and 
the  parent's  extensive  control  over  the 
subsidiary.  See  Armco,  733  F.  Supp.  at 
1526.  We  agree  with  the  court  and  the 
respondent  that  the  possibility  of 
circumvention  can  be  a  factor  in  the 
Department's  attribution  decisions.  We 
further  note  that  according  to  BS  pic's 
questionnaire  response  in  this  review, 
BS  pic  did  produce  and  sell  the  subject 
merchandise  during  the  period  of 
review.  See  the  June  11, 1996,  BS  pic 
questionnaire  response  (public  version 
on  file  in  the  Central  Records  Unit  of  the 
Department  of  Commerce,  Room  B- 
099).  Therefore,  the  possibility  of 
circumvention  would  exist  if  the 
Department  did  not  attribute  BS  pic's 
untied  subsidies  to  BS  pic's  total  sales. 

Nevertheless,  respondent's  reliance 
on  Armco  for  the  proposition  that  the 
Department  must  always  find  factors  in 
addition  to  the  corporate  relationship  in 
order  to  attribute  a  parent  company's 
untied  subsidies  to  the  parent 
company's  domestically  produced, 
consolidated  sales  is  not  supportable. 
Respondent  emphasizes  that  the  Annco 


court  supported  the  proposition  that  the 
bestowal  of  the  subsidy  on  one  company 
does  not  automatically  benefit  another 
company  merely  because  the  two  are 
related.  See  Armco,  733  F.  Supp.  at 
1521-1522.  However,  this  general 
proposition  merely  recognized  the 
possibility  that  different  conclusions 
may  be  drawn  from  different  scenarios 
involving  various  kinds  of  subsidies, 
tied  and  untied,  and  companies  of 
varying  degrees  of  relatedness.  This 
proposition  does  not  stand  for 
respondent's  argument  that  the 
Department  must  always  find  factors  in 
addition  to  the  corporate  relationship  in 
order  to  attribute  a  parent  company's 
untied  subsidies  to  the  parent 
company's  domestically  produced, 
consolidated  sales,  and  it  does  not 
imdermine  the  Department's  attribution 
of  BS  pic's  untied  subsidies  in  this 
review. 

Respondent  also  claims  that  the 
Armco  court  rejected  the  notion  that  "a 
subsidy,  by  its  mere  bestowal, 
necessarily  affects  every  comer  of  the 
corporate  relationship."  See  Armco,  733 
F.  Supp.  at  1525.  However,  in  referring 
to  this  proposition,  the  Armco  court 
clarified  that  the  scope  of  its  holding 
was  limited  to  the  facts  of  the  case.  We 
do  not  interpret  Armco  as  stating  that 
the  Department  is  required  in  all  cases 
to  find  factors  in  addition  to  the 
corporate  relationship  in  order  to 
attribute  subsidies  from  one  company  to 
another. 

Respondent's  reliance  on  Aimcor  for 
the  proposition  that  the  Department 
may  not  impose  duties  on  a  company 
solely  because  it  has  been  acquired  by 
a  company  that  has  received  subsidies 
is  also  misplaced.  The  facts  in  Aimcor 
are  substantially  different  firom  those  in 
the  instant  review.  In  Aimcor,  the 
plaintiff  alleged  that  a  government- 
owned  financial  institution  sold  shares 
in  Fesilven,  the  producer  of  the  subject 
merchandise,  to  Corporacion 
Venezolana  Guayana  (CVG),  a 
government-owned  holding  company,  at 
less  than  eight  percent  of  their  par 
value.  According  to  the  plaintiff, 
because  of  the  relationship  between 
CVG  and  Fesilven,  this  transaction  was 
a  de  facto  share  redemption  which 
resulted  in  a  subsidy  to  Fesilven. 
However,  the  court  upheld  the 
Department's  determination  that  CVG 
and  Fesilven  could  not  be  considered 
one  entity  and  therefore  the  transaction 
was  not  a  share  redemption  by  Fesilven. 
Thus,  the  relationship  between  CVG  and 
Fesilven  was  the  critical  factor  in 
determining  whether  CVG's  purchase  of 
Fesilven 's  shares  from  a  third  party  was 
a  de  facto  share  redemption  by  Fesilven 
which  could  have  resulted  in  the 


bestowal  of  a  subsidy  on  Fesilven.  It  is 
clear,  therefore,  that  the  issue  in  Armcor 
was  whether  a  subsidy  had  been 
bestowed  at  all.  The  issue  was  not 
whether  countervailable  subsidies  that 
had  been  bestowed  on  a  parent 
company  were  attributable  to  a  wholly- 
owned  subsidiary. 

Respondent  mistakenly  cites  the 
Aimcor  court  for  support  without  first 
considering  the  particular  facts  at  issue. 
For  example,  respondent  points  out  that 
in  Aimcor,  plaintiffs  argued  that  Brass 
Sheet  and  Strip  from  France  required  an 
automatic  attribution  of  subsidies,  but 
the  Aimcor  court  stated  that  "Commerce 
does  more  than  simply  look  at  the 
relationship  between  the  parties. 
Instead,  Brass  Sheet  and  Strip  from 
France  demonstrates  Commerce's 
consistent,  statutorily  mandated  policy 
of  tracing  a  bounty  or  grant  to  determine 
whether  it  reached  the  merchandise 
before  Commerce  imposes  a  duty." 
Aimcor,  871  F.  Supp.  at  452.  However, 
the  issue  in  Brass  Sheet  and  Strip  from 
France  was  whether  a  government- 
owned  holding  company  had  bestowed 
a  subsidy  on  a  subsidiary,  and  the 
Aimcor  court's  statement  must  therefore 
be  interpreted  in  that  context,  because 
as  indicated  above,  the  statute  does  not 
require  the  Department  to  trace  the  uses 
or  the  effects  of  subsidies.  Respondent 
also  points  to  the  court's  statement  that 
a  benefit  to  the  parent  corporation  "does 
not  necessarily  make  one  of  its  assets, 
such  as  its  subsidiary,  more  valuable." 
Aimcor,  871  F.  Supp.  at  452.  However, 
the  court  went  on  to  say  that  "(albsent 
a  showing  that  the  subsidy  reached  the 
exported  merchandise,  this  court  will 
not  disturb  Commerce's  determination." 
Id.  Thus,  as  reflected  by  the  court's 
opinion,  our  determination  in 
Ferrosilicon  from  Venezuela  dealt  with 
the  issue  of  whether  a  subsidy  had  been 
conferred  on  Fesilven  through  a 
transaction  involving  the  government- 
owned  holding  company,  which  owned 
shares  in  Fesilven,  and  a  government- 
owned  financial  institution.  It  did  not 
deal  with  the  attribution  of  previously 
bestowed  untied  parent  company 
subsidies  to  a  wholly-owned  subsidiary. 

In  addition  to  Armco  and  Aimcor. 
respondent  identified  a  number  of  other 
cases  to  support  the  proposition  that  the 
Department  has  uniformly  required 
factors  in  addition  to  the  corporate 
relationship  in  attributing  a  parent 
company's  subsidies  to  a  newly 
acquired  subsidiary.  According  to 
respondent,  the  Department  has  only 
attributed  a  parent  company's  subsidies 
to  a  subsidiary  when  (1)  corporate 
machinations  could  be  used  to  evade 
countervailing  duties,  (2)  the  subsidies 
were  provided  to  the  parent  to  facilitate 
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the  subsidiary's  creation,  or  (3)  the  . 
parent  served  as  a  conduit  for  subsidies 
to  the  subsidiary.  We  have  examined  the 
cases  cited  by  respondent  with  respect 
to  each  factor,  and  we  disagree  with 
respondent's  overall  interpretation  of 
the  Department's  past  practice. 

With  respect  to  the  first  and  second 
foctors.  we  agree  with  respondent  that 
in  certain  instances  the  E)epartment's 
attribution  decisions  were  influenced  by 
(1)  the  possibility  that  intra-corporate 
machinations  would  be  used  to  evade 
countervailing  duties,  or  (2)  the  fact  that 
subsidies  were  provided  by  the  parent 
to  facilitate  the  creation  of  a  subsidiary. 
See  e.g..  Final  Affirmative 
Countervailing  Duty  Determinations: 
Carbon  Steel  Structural  Shapes,  Hot- 
Rolled  Carbon  Steel  Plate,  and  Hot- 
Rolled  CartMsn  Steel  Bar  from  the  United 
Kingdom;  and  Final  Negative 
Countervailing  Duty  Oeterminatioo: 
Cold-Formed  Carbon  Steel  Bar  from  the 
United  Kingdom.  47  FR  39384 
(September  7, 1982)  [1982  UK  Steel). 
Caibon  Steel  Wire  Rod  from  Malaysia, 
Annco.  Belgian  Steel,  and  SSHP  from 
Sweden.  See  SSHP  from  Sweden.  52  FR 
at  5796.  Nevertheless,  the  mere  fact  that 
we  examined  these  factors  does  not 
negate  the  Department's  general 
attribution  principle  discussed  above,  or 
require  that  these  factors  be  present  in 
all  cases.  We  fail  to  see  how  these  cases 
establish  that  "additional"  factors  must 
always  be  present  for  the  Department  to 
attribute  untied  parent-company 
subsidies  to  the  parent  company's  total 
sales,  including  the  sales  of  its 
consolidated  subsidiaries. 

The  majority  of  the  cases  cited  by 
respondent  are  concerned  with  the  third 
foctor,  i.e.,  that  the  parent  company 
served  as  a  conduit  for  subsidies  to  the 
subsidiary.  However,  this  argument 
implies  that  in  order  to  attribute  untied 
nonrecurring  domestic  subsidies 
received  by  a  parent  company  to  the 
parent  company's  consolidated  sales  of 
domestically  produced  merchandise, 
the  Department  is  required  to  analyze 
whether  subsidies  have  "passed 
through"  the  parent  to  its  subsidiary. 
This  would  amount  to  tracing  the  uses 
and  effects  of  untied  subsidies,  which 
respondent  acknowledges  the 
Department  is  not  required  to  do. 
Therefore,  the  Department  is  not 
required  to  conduct  a  "pass-through" 
analysis.  Moreover,  as  explained  above, 
the  Department's  general  attribution 
practice  supports  the  attribution  of  BS 
pic's  untied  subsidies  to  BS  pic's 
domestically  produced,  consolidated 
sales.  As  such,  we  find  that  the  cases 
dted  by  respondent  in  support  of  its 
"pass-through"  proposition  either  can 
be  distinguished  from  the  fact  pattern  in 


the  instant  review,  or  actually  can  be 
found  to  support  the  Department's 
attribution  approach  in  this  case. 

For  example,  respondent  cites  Grain- 
Oriented  Electrical  Steel  from  Italy,  in 
which  the  Department  countervailed 
only  the  subsidies  "specifically 
provided  to  the  producer  of  the  subject 
merchandise."  Final  Affirmative 
Countervailing  Duty  Determination: 
Grain-Oriented  Electrical  Steel  from 
Italy.  59  FR  18357,  18365  (April  18. 
1994)  (Grain-Oriented  Electrical  Steel 
irom  Italy).  Nevertheless,  respondent 
fails  to  mention  that  the  Department's 
approach  was  driven  by  the  unique 
circumstances  of  the  case,  in  which  the 
parent  company  was  a  government- 
owned  company  which,  prior  to  the 
period  of  investigation,  underwent  a 
series  of  intricate  restructurings  during 
which  debt  was  forgiven  by  the  Italian 
Government.  In  fact,  the  Department 
acknowledged  that  there  were  two 
alternative  approaches  to  addressing  the 
debt  forgiveness  associated  with  the 
restructurings:  (1)  "To  analyze  the 
restructuring  of  the  entire  Finsider 
group  into  ILVA  and  to  examine  all 
subsidies  provided  to  Finsider  by  IRI 
and  the  government  of  Italy,"  or  (2) 
"measure  the  subsidies  provided  to  the 
producer  of  the  subject  merchandise." 
See  Grain-Oriented  Electrical  Steel  frt)m 
Italy,  59  FR  at  18366.  The  Department 
chose  the  second  approach,  given  "the 
extremely  complex  restructuring  which 
occurred  at  the  Finsider  group  level" 
because  it  would  allow  the  Department 
to  "more  accurately  measure  the 
benefits  attributable  to  the  producer  of 
the  subject  merchandise".  See  Id. 

Thus,  Grain-Oriented  Electrical  Steel 
from  Italy  does  not  support  respondent's 
proposition  that  the  E)epartment  always 
examines  facts  in  addition  to  the 
corporate  relationship  when  attributing 
untied  parent-company  subsidies  to  the 
parent  company's  total  consolidated 
sales,  including  sales  of  consolidated 
subsidiaries.  Rather,  in  Grain-Oriented 
Electrical  Steel  from  Italy,  the 
Department  acknowledged  the  validity 
of  analyzing  subsidies  at  the  parent 
company  level  in  order  to  attribute  them 
to  the  sales  of  the  consolidated 
subsidiaries  (59  FR  at  18366),  which 
supports  the  approach  taken  in  the 
instant  review. 

In  further  support  of  its  argument  that 
in  prior  cases  involving  subsidy 
attribution,  parent  companies  have 
served  as  conduits  for  subsidies  to  their 
subsidiaries,  respondent  cites  a  number 
of  cases  that  involve  parent  companies 
which  were  government-owned  holding 
companies.  See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  the  Federal 


Republic  of  Germany.  47  FR  39345 
(September  7, 1982)  (1982  German 
Steel);  Certain  Carbon  Steel  Products 
fit)m  Brazil;  Final  Affirmative 
Countervailing  Duty  Determinations,  49 
FR  17988  (April  26, 1984)  (Certain 
Carbon  Steel  Products  from  Brazil); 
Brass  Sheet  and  Strip  from  France,  and 
Final  Affirmative  Coimtervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Spain.  58  FR  37374  (July  9. 1993) 
(Spanish  Steel).  In  these  cases,  the 
Department  considered  whether  the 
government-owned  holding  company 
acted  as  the  government  in  bestowing 
subsidies  to  the  affiliated  companies, 
i.e.,  the  subsidiaries.  For  example,  in 
Brass  Sheet  and  Strip  frt)m  France,  the 
parent  company  was  an  unequityworthy 
government-owned  holding  company 
which  received  equity  infusions  from 
the  government  and,  in  turn,  provided 
equity  infusions  and  other  financial 
assistance  to  its  unequityworthy 
subsidiary,  the  producer  of  the  subject 
merchandise.  The  Department  noted 
that  since  thp  parent  was  merely  a 
holding  company,  the  funds  which  were 
provided  to  it  by  the  government 
benefitted  its  subsidiaries.  See  Brass 
Sheet  and  Strip  from  France,  52  FR  at 
1220.  Thus,  the  Department  considered 
that  the  holding  company  acted 
essentially  as  the  government  in 
bestowing  the  equity  infusions  to  the 
subsidiary.  Therefore,  in  that  case  the 
E)epartment  countervailed  the  benefit  on 
the  basis  of  the  subsidiary's  total  sales. 

Brass  Sheet  and  Strip  from  France 
does  not  support  respondent's  argument 
that  the  Department  is  required  to 
analyze  whether  subsidies  provided  to 
private  or  government-owned  parent 
companies  have  "passed  throuigh"  to 
their  subsidiaries.  As  demonstrated 
above,  even  in  cases  involving 
government-owned  companies,  e.g.,  the 
1993  steel  investigations,  the 
Department's  practice  has  been  to 
attribute  the  benefit  from  untied 
domestic  subsidies  provided  to  a  parent 
company  based  on  its  consolidated  sales 
of  domestically  produced  merchandise. 
See,  e.g.,  Belgian  Steel.  French  Steel, 
Italian  Steel,  and  UK  Steel. 

Respondent  also  cited  Final 
Affirmative  Countervailing  Duty 
Determination:  Oil  Country  Tubular 
Goods  &t)m  Korea,  49  FR  35836 
(September  12,  1984);  Bicycle  Tires  and 
Tubes  from  Korea;  Final  Results  of 
Administrative  Review  of 
Countervailing  Duty  Order.  48  FR  32205 
(July  14, 1983);  and  Copper  Rod  and 
Wire  from  South  Africa  as  cases  in 
which  the  Department  analyzed  subsidy 
"pass  through."  Nevertheless,  these 
cases  can  be  distinguished  from  the 
instant  review  because  subsidy 
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bestowal,  rather  than  subsidy 
attribution,  was  the  key  issue.  Moreover, 
Bicycle  Tires  and  Copper  Rod  from 
South  Africa  dealt  with  the  issue  of 
whether  a  privately-owned  company 
had  provided  a  subsidy  to  one  of  its 
related  companies.  In  those  cases,  we 
stated  that  absent  evidence  of 
government  involvement  we  would  not 
examine  whether  a  transaction  between 
related  private  parties  constituted  a 
subsidy.  In  the  instant  case,  we  have 
already  determined  that  the  government 
of  the  United  Kingdom  bestowed  imtied 
nonrecurring  subsidies  on  BSC/BS  pic. 
The  matter  at  issue  here  is  whether  the 
current  benefit  from  those  previously 
bestowed  subsidies  which  have  been 
allocated  over  time  is  attributable  to 
only  BS  pic's  operations  or  to  its 
consolidated  operations.  As  such, 
Bicycle  Tires  and  Copper  Rod  from 
South  Africa  do  not  support 
respondent's  contention. 

m  another  example,  respondent 
asserts  that  in  Austrian  Steel,  the 
Department  found  that  VAAG,  a 
government-owned  company,  provided 
a  subsidy  to  its  new  subsidiaries  by  not 
requiring  them  to  assume  a  portion  of  its 
prior  losses.  However,  Austrian  Steel  is 
distinguishable  from  the  instant  review. 
As  part  of  a  restructuring  of  a 
production  company  into  a  holding 
company,  the  newly-created  holding 
company  carried  forward  losses  on  its 
balance  sheet,  but  did  not  assign  a 
proportionate  share  of  those  losses  to  its 
newly-created  subsidiaries.  The 
Department  determined  that  the  holding 
company  provided  a  subsidy  to  its 
subsidiaries  by  assuming  losses  that 
should  have  been  assigned  to  the 
subsidiaries.  See  Austrian  Steel,  58  FR 
at  37221.  Thus,  this  aspect  of  Austrian 
Steel  concerned  the  government-owned 
holding  company's  bestowal  of  a 
subsidy  on  its  subsidiaries.  This  was  not 
an  issue  of  whether  untied  nonrecurring 
subsidies  to  a  parent  company  benefit 
its  consolidated  sales. 

Several  of  the  cases  cited  by 
respondent  in  support  of  its  pass- 
through  argimient  can  be  distinguished 
from  UK  Lead  Bar  due  to  the  nature  of 
the  corporate  relationships  and  the  fact 
that  attribution  of  untied  parent- 
company  subsidies  was  not  an  issue. 
Operators  for  Jalousie  and  Awning 
Windows  from  El  Salvador  involved 
two  private  companies  which  had  the 
same  parent  company.  The  subsidy  in 
question  was  an  income  tax  exemption 
from  export  earnings,  and  the  law  did 
not  permit  any  transfer  of  these 
exemptions  bom  the  recipient  to  the 
other  company,  which  had  a  di^rent 
status  imder  the  Export  Promotion  Law. 
See  Operators  for  Jalousie  and  Awning 


Windows  ftx)m  El  Salvador,  51  FR  at 
41519  (1986).  Thus,  this  was  not  a 
parent/subsidiary  issue.  The  subsidies 
received  by  one  company  were  not 
attributed  to  the  other  company, 
because  the  companies  operated  as 
distinct  entities  and  had  different  status 
under  the  tax  law.  Respondent's 
example  fix)m  Certain  Pasta  From  Italy 
also  involves  two  private  companies 
with  a  common  parent.  Furthermore, 
the  subsidies  in  that  case  were  either 
subsidies  to  a  privately-owned  affiliated 
supplier  or  the  subsidies  were  otherwise 
tied.  Accordingly,  the  subsidies  and  the 
relationships  in  these  cases  are 
distinguishable  from  the  instant  review. 

Respondent  also  cites  Carbon  Steel 
Structural  Shapes  from  Luxembourg 
where  the  Department  treated  the  parent 
company  and  its  subsidiary  separately 
because  benefits  were  provided 
separately  and  "are  not  allowed  to  pass 
through."  Carbon  Steel  Structural 
Shapes  fixim  Luxembourg,  47  FR  at 
39365  (1982).  Nevertheless,  a  key 
distinguishing  factor  is  that  Carbon 
Steel  Structural  Shaptes  from 
Luxembourg  involved  a  parent  company 
and  a  40  percent-owned  subsidiary,  and 
the  two  companies  had  separate 
financial  structures,  i.e.,  the  subsidiary 
was  not  consolidated  with  the  parent 
company.  See  Carbon  Steel  Structiu^l 
Shapes  from  Luxembourg,  47  FR  at 
39365  (1982). 

Even,  assuming  arguendo,  that  the 
Department  were  required  to  make  a 
finding  that  the  allocated  benefit  from 
imtied  subsidies  to  a  parent  company 
"pass  through"  to  a  subsidiary,  the 
information  on  the  record  of  this  review 
would  be  sufficient  to  warrant  the 
inclusion  of  BSES's  sales  in  calculating 
the  subsidy  benefit  irom  BS  pic's  untiml 
subsidies.  The  Department's  verification 
established  that  BS  pic  exercises 
considerable  control  over  its 
consolidated  subsidiary  BSES.  As  the 
sole  owner  of  BSES,  BS  pic  has  the 
authority  to  make  all  major  decisions  for 
BSES,  including  any  decision  to  invest 
in  BSES,  change  its  operations,  or  close 
it  down.  Furthermore,  BS  pic  performs 
a  number  of  services,  and  even  acts  as 
a  banker,  for  BSES  and  its  other 
consolidated  subsidiaries.  See  the 
October  21, 1996,  Memorandum  to 
Barbara  E.  Tillman,  Re:  Verification  of 
the  BS  pic  Questiomiaire  Responses  in 
the  1995  Administrative  Review  of  the 
Countervailing  Duty  Order  on  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  frtim  the  United 
Kingdom  at  3-5  (public  version  on  file 
in  the  Central  Records  Unit,  Room  B- 
099  of  the  Department  of  Commerce.) 
With  respect  to  respondent's  and     , 
petitioner's  comments  on  the  proposed 


countervailing  duty  regulations,  we  note 
that  these  have  not  yet  been  finalized, 
and  thus,  are  not  controlling  in  this 
review. 

Comment  4:  Respondent  states  that 
the  Department  will  over-countervail  BS 
pic's  subsidies  in  the  1995  and 
subsequent  reviews  as  a  result  of 
changing  the  allocation  period  for 
nonrecurring  subsidies  from  15  to  18 
years.  Respondent  points  out  that  the 
Department  has  recognized  that  double- 
counting  subsidy  benefits  is 
"inconsistent  with  both  the  statute  and 
the  subsidies  code."  See,  e.g..  Certain 
Castor  Oil  Products  from  Brazil;  Final 
Results  of  Review  of  Countervailing 
Duty  Order,  49  FR  9921  (1984), 
Unprocessed  Float  Glass  fitim  Mexico; 
Suspension  of  Countervailing  Duty 
Investigation,  49  FR  7264  (1984).  and 
General  Agreement  on  Tariffs  and  Trade 
1994,  Art.  VI(3).  In  recognition  of  the 
problem  of  over-or-under-countervailing 
subsidy  benefits  when  transitioning  to 
company-specific  allocation  periods,  the 
Department  adopted  a  policy  of  using 
the  allocation  period  first  assigned  to  a 
subsidy  countervailed  in  earlier 
proceedings.  According  to  respondent, 
because  the  mandate  against  over- 
countervailing  subsidies  is  a  statutory 
matter  and  not  one  of  administrative 
discretion,  as  the  Department  has 
recognized,  the  Department  must  adhere 
to  the  15-year  amortization  methodology 
which  it  previously  adopted  in 
countervailing  subsidies  received  by 
UES. 

According  to  petitioner,  the  18-year 
allocation  period  is  consistent  with  BS 
pic's  corporate  practice  and  all 
determinations  involving  BS  pic. 
Changing  the  allocation  period  from  15 
to  18  years  enables  the  Department  to 
countervail  at  the  proper  rate.  Petitioner 

Soints  out  that  the  Department  does  not 
ave  the  option  of  acceding  to 
respondent's  request  to  continue  with  a 
15-year  allocation  period  for  BSES, 
because  the  OT  decided  that  the  statute 
requires  company-sp)edfic  allocation 
periods  based  on  the  average  useful  life 
of  assets  and  approved  an  18  year 
allocation  period  for  British  Steel.  See 
British  Steel  pic  v.  United  States,  879  F. 
Supp.  1254  (OT  1995)  [British  Steel). 
Petitioner  points  out  that  British  Steel's 
successful  appeal  of  the  Department's 
15-year  allocation  period  led  to  the  * 

establishment  of  an  18-year  allocation 
period  in  the  first  place. 

According  to  petitioner,  respondent's 
allegation  that  the  Department's 
methodology  results  in  "double- 
counting"  of  subsidies  is  misleading 
because  only  a  minor  amount  of  double- 
counting  occurs  when  the  allocation 
period  is  lengthened  after  the  subsidies 
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have  already  been  calculated  in 
previous  reviews.  Overall,  BS  pic  is 
charged  more  over  the  longer  allocation 
period  mainly  due  to  an  increase  in 
interest  charges.  Petitioner  suggests  that 
the  minor  amount  of  double-counting 
can  be  corrected  if  the  Department 
requests  a  remand  of  its  original 
determination  and  adopts  an  18-year 
allocation  period  for  the  entire  period  of 
the  investigation  and  all  administrative 
reviews,  i.e.,  from  1992  forward. 

Department's  Position:The  position 
adopted  by  the  Oepartment  on  the 
allocation  period  for  BS  plcVBSES's 
subsidies  is  discussed  in  detail  in  the 
Preliminary  Results  and  the  March  31. 
1997  Memorandum  for  Acting  Assistant 
Secretary.  Re:  Allocation  Period  for 
Nonrecurring  Subsidies  (Allocation 
Memorandum)  (public  docxmient  on  file 
in  the  Central  Records  Unit.  Room  B- 
099  of  the  Department  of  Commerce).  In 
this  review,  we  are  determining  that  it 
is  appropriate,  due  to  the  unique 
drcimistances  of  this  case,  to  change  the 
allocation  period  for  the  subsidies 
which  were  previously  bestowed  on 
BSC/BS  pic  and  which  were  attributable 
to  UES/BSES,  even  though  all  of  these 
subsidies  were  bestowed  prior  to  the 
period  of  review  and  had  established 
allocation  periods  in  prior  proceedings. 
See  UK  Steel.  58  FR  37396.  The 
Department's  acquiescence  to  the  QT's 
decision  in  British  Steel  resulted  in 
different  allocation  periods  between  the 
UK  Steel  and  UK  Lead  Bar  proceedings 
(18  years  versus  15  years).  Significant 
inconsistencies  would  result  from 
diffiBrBnt  allocation  periods  for  the  same 
subsidies  in  two  proceedings  involving 
the  same  company.  Therefore,  in  this 
review,  we  have  applied  the  company- 
specific  18-year  allocation  period  to  all 
nonrecurring  subsidies  in  order  to 
maintain  a  consistent  allocation  period 
across  the  UK  Steel  and  UK  Lead  Bar 
proceedings,  as  well  as  the  different 
secpents  of  UK  Lead  Bar. 

Since  the  countervailing  duty  rate  in 
earlier  segments  of  the  proceeding  was 
based  on  a  certain  allocation  period  and 
resulting  benefit  stream,  redefining  the 
allocation  period  in  this  segment  of  the 
proceeding  entails  the  creation  of  a  new 
benefit  stream  for  the  original  grant 
amount.  The  Department  recognizes  that 
this  practice  may  lead  to  an  increase  (or 
decrease)  in  the  subsidy  rate  calculated. 
Thus,  applying  an  18-year  allocation 
period  in  this  review  to  nonrecurring 
subsidies  which  had  been  calculated 
based  on  15-year  periods  in  prior 
segments  of  the  proceeding  could 
possibly  lead  to  a  larger  total 
countervailable  benefit  for  the  subsidies 
spun  off  with  the  creation  of  UES  and 
rejoining  BS  pic's  subsidies  with  BS 


■pic's  acquisition  of  GKN's  shares  of 
UES.  However,  because  the  UK  Lead  Bar 
investigation  and  subsequent  reviews  of 
the  order  up  to  the  instant  review  are 
currently  subject  to  judicial  review,  no 
actual  countervailing  duties  have  been 
collected  from  any  of  the  review  periods 
in  which  the  1 5-year  allocation  period 
was  applied.  Thus,  the  issue  of  whether 
there  would  be  an  over-coimtervaihng 
or  double-counting  of  the  subsidy  is 
moot  because  the  change  to  18-years  can 
be  dealt  with  in  the  pending  litigation. 

Comment  5.  Respondent  contends 
that  the  Department's  "gamma 
methodology"  understates  the  portion  of 
subsidies  which  should  have  been 
considered  repaid  to  the  government  in 
connection  with  the  privatization  of  BS 
pic  in  1988  because  of  the  assumption 
that  a  subsidy  given  in  one  year  is 
considered  non-subsidy  capital  in  the 
following  year.  Respondent  claims  that 
according  to  the  Department's 
methodology,  only  a  portion  of  the 
capital  of  unprofitable,  heavily 
subsidized  companies  would  be 
attributed  to  subsidies.  As  an  example, 
respondent  states  that  even  though  BSC 
allegedly  received  subsidies  from  1977/ 
1978  to  1985/1986  of  more  than  six 
times  its  total  capital  at  fiscal  year  end 
1978,  the  Department  attributed  only  46 
percent  of  BSC's  capital  to  subsidies  at 
the  end  of  1987/1988. 

Respondent  proposes  an  alternative 
methodology  for  calculating  the  ganuna 
based  on  the  idea  that  a  firm's  capital  is 
comprised  of  subsidy  funds  and  non- 
subsidy  funds  at  the  time  of  sale.  In  the 
alternative  methodology,  the  proportion 
of  the  firm's  capital  which  would  be 
attributable  to  subsidies  at  the  time  of 
the  firm's  sale  is  represented  by  the  ratio 
of  all  subsidy  capital  to  all  capital  firom 
all  sources  during  the  time  period  in 
which  subsidies  were  examined. 

According  to  petitioner,  the  only 
appropriate  change  to  the  gamma  would 
be  its  elimination,  but  if  the  Department 
continues  to  assume  that  a  portion  of 
the  purchase  price  of  a  subsidized  state- 
owned  company  represents  the 
repayment  of  subsidies,  the 
Depeirtment's  existing  gamma 
methodology  is  the  most  reasonable 
valuation  of  repayment. 

According  to  petitioner,  respondent's 
argument  that  the  Department's 
methodology  distorts  the  percentage  of 
capital  attributable  to  subsidies  is 
misplaced,  because  the  administrative 
practice  of  disregarding  the  effects  of 
subsidies  on  financial  performance  in 
creditworthiness  and  equityworthiness 
analysis  requires  the  assiunption  that  a 
subsidy  given  in  one  year  becomes  non- 
subsidy  capital  in  the  following  year. 
Petitioner  dtes  Saarstahl  AG  v.  United 


States  78  F.3d  1539, 1543  (Fed.  Qr. 
1996),  North  American  Free  Trade 
Agreement  Implementation  Act,  S.  Rep. 
No.  189, 103d  Cong.  1st  Sess.  4  (1993), 
and  the  Proposed  Regulations  to 
demonstrate  that  Congress  and  the 
courts  have  long  discouraged  the 
practice  of  determining  the  actual 
imfHict  of  subsidies  on  the  company's 
capital  structure. 

Petitioner  argues  that  even  if  the 
Department's  methodology  resulted  in 
the  respMsndent's  alleged  distortions, 
respondent's  alternative  methodology 
would  result  in  greater  errors,  because  it 
provides  an  inaccurate  measure  of  how 
subsidies  affect  capital  formation  by 
ignoring  the  company's  ability  to  fund 
improvements  from  positive  cash  flow 
or  profitability.  Finally,  petitioner 
asserts  that  respondent's  methodology 
does  not  account  for  inflation,  which 
would  cause  early  capital  investments 
to  be  worth  more  than  later  ones  in 
constant  currency  terms.  According  to 
[>etitioner,  the  Department's  existing 
gamma  methodology  avoids  the  problem 
of  inflation  by  comptiring  subsidies  to 
capital  only  in  the  year  of  receipt. 

Department's  Position:  We  disagree 
with  respondent's  proposal,  which 
would  require  the  Department  to 
analyze  the  effects  of  subsidies  on  a 
company's  fmancial  structure.  Such  an 
exercise  is  not  only  highly  sp)eculative, 
it  is  also  inconsistent  with  the 
Department's  statutory  mandate.  See 
GIA,  58  FR  at  37260;  see  also  British 
Steel.  879  F.  Supp.at  1298. 
Respondent's  assumption  that  the 
opening  balance  of  capital  represents 
unsubsidized  capital  would  not  be 
realistic  for  companies  which  have 
received  subsidies  from  the  time  they 
were  established.  In  addition,  it  is  not 
clear  what  "non-subsidy  capital 
infusions"  represent,  particularly  with 
respect  to  unequityworthy  government- 
owned  companies.  We  also  agree  with 
petitioner  that  respondent's 
methodology  is  inaccurate  to  the  extent 
that  it  does  not  appear  to  include  profits 
as  a  significant  non-subsidy  source  of 
funds. 

Comment  6:  Respondent  notes  that  BS 
pic  acquired  GKN's  shares  of  UES  on 
March  21. 1995  and  that  the  Department 
based  the  Preliminary  Results  on  that 
event.  Nevertheless,  it  is  not  apparent 
how  entries  involving  merchandise 
exported  from  the  United  Kingdom 
prior  to  the  March  21, 1995  acquisition 
could  have  been  affected  by  the 
transaction,  according  to  respondent. 

Department's  Position:  We  agree. 
Pursuant  to  the  change  in  ownership 
section  of  the  Act  (771(5)(F)),  we  have 
taken  the  unique  circumstances  of  the 
change  in  ownership  of  United 
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Engineering  Steels  into  consideration 
for  purposes  of  determining  the  net 
subsidies  attributable  to  the 
merchandise  subject  to  this  review 
period.  Accordingly,  we  are  assigning 
two  net  subsidy  rates  for  the  POR:  one 
for  UES  which  will  apply  to  exports 
prior  to  March  21, 1995,  and  one  for  BS 
plc/BSES/UES  which  will  apply  to 
exports  on  or  after  March  21, 1995. 

Final  Results  of  Review 

In  accordance  with  19  CFR 
355.22(c)(7)(ii),  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  As  explained  in 
the  "Change  in  Ownerahip"  section  of 
the  notice,  above,  we  have  calculated 
two  net  subsidy  rates  for  the 
merchandise  subject  to  this  period  of 
review:  one  for  UES  which  will  apply 
for  that  part  of  the  review  period  prior 
to  the  change  in  ownership  of  UES,  and 
one  for  BS  plc/BSES/UES  which  will 
apply  for  that  part  of  the  review  period 
on  and  after  the  change  in  ownership 
when  UES  became  a  consolidated 
subsidiary  of  BS  pic.  Thus,  the  net 
subsidy  for  UES  is  2.40  percent  ad 
valorem  for  the  period  January  1, 1995 
through  March  20, 1995,  and  the  net 
subsidy  for  British  Steel  pic/British 
Steel  Engineering  Steels/United 
Engineering  Steels  (BS  plc/BSES/UES) 
is  7.35  percent  ad  valorem  for  the 
period  March  21, 1995  through 
December  3 1  r  1 995 . 

We  will  instruct  the  U.S.  Customs 
Service  (Customs)  to  assess 
countervailing  duties  as  indicated 
above.  The  Department  will  also 
instruct  Customs  to  collect  cash 
deposits  of  estimated  countervailing 
duties  in  the  {lercentage  detailed  above 
(for  BS  plc/BSES/UES)  of  the  f.o.b. 
invoice  price  on  all  shipments  of  the 
subject  merchandise  frtsm  reviewed 
companies,  entered,  or  withdrawn  bom 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  §  777A(e)(2)(B)  of  the 
Act.  The  requested  review  will  normally 
cover  only  those  companies  specifically 
named.  See  19  CFR  355.22(a).  Purauant 
to  19  CFR  355.22(g),  for  all  companies 
for  which  a  review  was  not  requested, 
duties  must  be  assessed  at  the  cash 
deposit  rate,  and  cash  deposits  must 


continue  to  be  cdllected  at  the  rate 
previously  ordered.  As  such,  the 
countervailing  duty  cash  deposit  rate 
applicable  to  a  company  can  no  longer 
change,  except  pursuant  to  a  request  for 
a  review  of  that  company.  See  Federal- 
Mogul  Corporation  and  The  forrington 
Company  v.  United  States,  822  F.  Supp. 
782  (CIT  1993),  and  Floral  Trade 
Council  V.  United  States,  822  F.  Supp. 
766  (OT  1993)  (interpreting  19  CFR 
353.22(e),  the  antidumping  regiilation 
on  automatic  assessment,  which  is 
identical  to  19  CFR  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  are  those 
established  in  the  most  recently 
completed  administrative  proceeding, 
conducted  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments.  See  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  61  FR  58377  (November  14, 
1996).  These  rates  shall  apply  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1, 1995  through  December  31, 
1995,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
this  order  are  the  cash  deposit  rates  in 
effiect  at  the  time  of  entry. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(aXl)). 

Dated:  October  6, 1997. 
Robert  S.  l.iRn— ■, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-27148  Filed  10-10-97;  8:45  am] 
BNJJNa  COM  asio-o»-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharlc 
Administration 

P.D.100397E] 

Gulf  of  Maxico  Fishery  Managemant 
Council;  Put>lic  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  the  Mackerel 
Advisory  Panel  and  Standing  and 
Special  Mackerel  Scientific  and 
Statistical  Committee  (SSC). 
DATES:  The  meetings  are  scheduled  as 
follows:  Mackerel  Advisory  Panel  (AP) 
October  30, 1997,  8:00  a.m.  -  12:00 
noon;  SSC  October  29. 1997,  8:(X)  a.m. 
-  12:00  noon. 

AODRESSES:  The  meetings  will  be  held  at 
the  at  the  Crowne  Plaza  Tampa 
Westshore,  700  North  Westshore 
Boulevard,  Tampa,  Florida  33609; 
telephone  813-289-8200. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
Florida.  33619. 

FOR  FURTHER  MFORMATXW  CONTACT:  Rick 
Leard,  Senior  Fishery  Biologist,  Gulf  of 
Mexico  Fishery  Management  Council; 
telephone:  813-228-2815,  extension 
228. 

SUPPLEMBITARY  INFORMATION:  The  SSC 
and  AP  will  be  convened  to  review  Draft 
Amendment  9  to  the  Fishery 
Management  Plan  for  Coastal  Migratory 
Pelagic  Resources  in  the  Gulf  of  Mexico 
and  South  Atlantic,  Including 
Environmental  Assessment,  Regulatory 
Impact  Review,  and  Initial  Regulatory 
Flexibility  Analysis.  Draft  Amendment 
9  includes: 

1.  Possible  changes  to  the  fishing  year 
for  Gulf  group  king  mackerel  -  currently 
Julyl. 

2.  Possible  prohibitions  of  sale  of 
mackerel  caught  under  the  recreational 
allocation. 

3.  Provisions  for  mandatory  reporting 
requirements  for  commercial  and  fbr- 
hiie  vessels. 

4.  Reallocations  of  total  allowable 
catch  (TAC)  for  the  commercial  fishery 
for  Gulf  group  king  mackerel  in  the 
Eastern  Zone  (Florida  east  coast  and 
Florida  west  coast)  -  currently  50/50 
split. 

5.  Reallocations  of  TAC  for  Gulf  group 
king  mackerel  between  the  recreational 
and  commercial  sectora  -  ciurently  68 
percent  and  32  percent,  respectively. 
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6.  Additional  subdivisions  of  the 
commercial,  hookrand-line  allocation  of 
TAC  for  Gulf  group  king  mackerel  by 
area  and/or  season  for  both  the  Florida 
west  coast  and  the  Western  Zone 
(Alabama  through  Texas). 

7.  Possible  trip  limits  for  vessels 
fishing  for  Gulf  group  king  mackerel  in 
the  Western  Zone. 

8.  Further  restrictions  on  the  use  of 
net  gear  to  harvest  Gulf  group  king 
mackerel  off  the  Florida  west  coast. 

9.  Possible  changes  to  the  minimum 
size  limit  for  Gulf  group  king  mackerel 
(currently  2(>-inches  fork  length)  and 
establishment  of  a  maximum  size  limit 
or  both  a  minimum  and  maximum,  i.e. 
a  slot  limit 

10.  Consideration  of  re-establishing  an 
annual  allocation  of  Gulf  group  Spanish 
mackerel  for  the  purse  seine  fishery. 

A  copy  of  the  agenda  can  be  obtained 
by  calling  813-228-2815.  Although 
other  issues  not  on  the  agenda  may 
come  before  the  Council  for  discussion, 
in  accordance  with  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  those  issues  may  not 
be  the  subject  of  formal  Council  action 
during  this  meeting.  Council  action  will 
be  restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  as 
available  by  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
AOORESSES)  by  October  20,  1997. 

Dated:  October  6, 1997. 
G«i7  C  Matlock. 

Director,  Office  of  Sustainable  Fisheriea, 
National  Marine  Fisheries  Service. 
(FR  Doc-  97-27044  Filed  10-10-97;  8:45  am) 

■UJNO  CODE  Kie-a-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Adminiatration 

[LD.  100397D] 

Gulf  of  Mexico  Rshery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUiMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  the  Red  Snapper 
Advisory  Panel  (RSAP),  Reef  Fish 


Advisory  Panel  (REAP),  and  Standing 
and  Special  Reef  Fish  Scientific  and 
Statistical  Committee  (SSC). 
DATES:  The  meetings  are  scheduled  as 
follows:  RSAP  October  27.  1997.  8:00 
a.m.  -  3:00  p.m.;  SSC  October  28,  1997, 
9:00  a.m.  -  5:00  p.m.;  RFAP  October  31. 
1997.  8:00  a.m.  -  4:00  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  at  the  Crowne  Plaza  Tampa 
Westshore,  700  North  Westshore 
Boulevard.  Tampa.  Florida  33609; 
telephone  813-289-«200. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North.  Suite  1000.  Tampa, 
Florida,  33619. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Steven  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  telephone:  813- 
228-2815.  extension  227. 
SUPPt.EMENTARY  INFORMATION:  The  RSAP 
will  review  a  1997  NMFS  stock 
assessment  for  red  snapper  and, 
optionally,  a  stock  assessment  for  gag 
(grouper),  and  available  biological 
information  on  gray  triggerfish.  The 
RFAP  will  also  review  reports  on  the 
above  species  from  the  Reef  Fish  Stock 
Assessment  Panel  (RFSAP).  and  the 
Socioeconomic  Panel  (SEP).  Based  on 
these  reports,  the  RSAP  will  make 
recommendations  for  total  allowable 
catch  (TAC)  of  red  snapper  in  1998  and 
other  management  measiues.  The  RSAP 
will  also  be  asked  to  develop 
recommendations  for  controlling 
recreational  harvest  of  red  snapper  in 
order  to  prevent  a  closure  of  the 
recreational  fishery  when  the 
recreational  quota  is  reached.  The  RSAP 
may  also  make  recommendations  for 
management  measures  for  gag  and  gray 
triozerfish. 

%e  RSAP  may  review  Draft 
Amendment  16  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico.  This 
amendment  contains  proposed 
management  measures  for  fish  traps, 
minor  amberjack  species  (lesser 
amberjack,  banded  rudderfish,  and 
Almaco  jack),  species  listed  as  not  in  the 
management  unit,  compatible  size  and 
bag  limits  with  Florida  for  several  reef 
fish  species,  management  measures  for 
speckled  hind  and  warsaw  grouper  in 
response  to  those  species  having  been 
added  to  the  candidate  list  of  species  for 
possible  listing  as  threatened  or 
endangered,  and  changes  to  the  method 
of  allocating  TAC  among  user  groups. 

The  SSC  will  review  the  stock 
assessments  for  red  snapper  and  gag. 
available  biological  information  on  gray 
triggerfish,  and  the  reports  from  the 
RFSAP  and  the  SEP.  The  SSC  will 


provide  recommendations  to  the 
Council  on  the  scientific  merits  of  these 
reports;  and  it  may  recommend  levels 
for  TAC,  bag  limits,  size  limits, 
commercial  quotas,  and  other  measures 
for  red  snapper  and  gag  for  the  1998 
season.  The  SSC  could  also  recommend 
future  management  measures  or 
research/data  needs  for  gray  triggerfish. 

In  addition,  the  SSC  will  review  Draft 
Amendment  16  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico.  The 
SSC  may  provide  recommendations  to 
the  Council  on  the  scientific  merits  of 
the  alternatives  contained  in  this 
amendment  as  noted  above. 

The  Reef  Fish  (RFAP)  will  review  a 
1997  NMFS  stock  assessment  for  gag, 
available  biological  information  on  gray 
triggerfish,  and  optionally,  a  1997  stock 
assessment  for  red  snapper.  The  RFAP 
will  also  review  reports  on  the  above 
species  from  the  RFSAP.  and  the  SEP. 
Based  on  these  reports,  the  RFAP  may 
make  recommendations  to  the  Council 
for  a  TAC  of  gag  in  1998  and  possibly 
other  management  measures.  The  RFAP 
may  also  recommend  future 
management  measures  for  gray 
triggerfish.  The  RFAP  may  also  make 
recommendations  for  1998  gag  TAC  and 
other  management  measures. 
Optionally,  the  RFAP  may  make 
recommendations  for  TAC  of  red 
snapper  in  1998  and  other  management 
measures  for  red  snapper.  In  addition, 
the  RFAP  will  review  the  previously 
mentioned  alternatives  in  Drdft 
Amendment  16  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico. 

Based  on  recommendations  from  the 
above  meetings,  the  Council,  at  its 
November  meeting  in  Longboat  Key, 
Florida,  will  decide  if  changes  are 
needed  to  the  red  snapper  TAC  and 
possibly  other  management  measures 
for  red  snapper.  The  Council  will  also 
determine  if  a  TAC  or  additional 
management  measures  are  needed  for 
gag,  or  if  future  management  measures 
or  additional  research/data  are  needed 
for  gray  triggerfish.  The  Council  will 
also  review  and  modify  Draft 
Amendment  16  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico. 

A  copy  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  Council  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
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identified  in  the  agenda  listed  as 
available  by  this  notice. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  October  20. 1997. 

Dated:  October  6, 1997. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  97-27045  Filed  10-10-97;  8:45  am] 

SNJJNQ  COOC  Wie-O-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0»3097q 

Endangered  Species;  Permlta 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  for  an 
enhancement  permit  (1094)  and 
modification  3  to  enhancement  permit 
895. 

SUMMARY;  Notice  is  hereby  given  that 
the  Washington  Department  of  Fish  and 
Wildlife  at  Olympia,  WA  (WDFW)  has 
applied  in  due  form  for  a  permit  and  the 
U.S.  Army  Corps  of  Engineers  at  Walla 
Walla,  WA  (Corps)  has  applied  in  due 
form  for  a  modification  to  a  permit  that 
would  provide  authorization  for  takes  of 
an  endangered  anadromous  fish  species 
and  a  take  of  a  threatened  anadromous 
fish  species  for  the  purpose  of 
enhancement. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  either  of  these 
applications  must  be  received  on  or 
before  November  13, 1997. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Protected  Resources  Division,  F/ 
NW03,  525  NE  Oregon  Street,  Suite 
500,  Portland,  OR  97232-4169  (503- 
230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Protected  Resources  Division 
in  Portland,  OR. 

SUPPLEMENTARY  INFORMATtON:  WDFW 
requests  a  permit  and  the  Corps  requests 


a  modification  to  a  permit  under  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA- listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

WDFW  (1094)  requests  a  5-year 
permit  for  an  annual  direct  take  of  adult 
and  juvenile,  endangered,  upper 
Columbia  River  steelhead  trout 
[Oncorhynchus  m^ss)  associated  with 
hatghery  supplementation  programs  in 
the  mid  and  upper  Coliunbia  River 
Basin.  WDFW  operates  three  major 
hatchery  complexes  that  carry  out  ESA- 
listed  steelhead  trout  hatchery 
supplementation  efforts:  Wells, 
Eastbank,  and  Priest  Rapids,  llie 
activities  proposed  are:  (1)  The  capture 
and  release  of  migrating  adult  steelhead 
trout  at  Priest  Rapids  Dam  for  stock 
status  evaluation  purposes,  (2)  the 
trapping  and  removal  of  ESA-listed 
adult  steelhead  trout  for  hatchery 
broodstock,  (3)  the  holding  and  artificial 
spawning  of  ESA-listed  adults,  (4)  the 
incubation  of  fertilized  eggs  and  the 
rearing  of  ESA-listed  juvenile  fish,  and 
(5)  the  transportation  and  releases  of 
ESA-listed  juvenile  fish  from  the 
hatchery  programs.  WDFW  believes  that 
the  artificial  propagation  of  ESA-listed 
steelhead  trout  as  proposed  will  benefit 
the  species  by  enhancing  the 
population,  which  currently  is  not 
replacing  itself  naturally. 

Permit  895  authorizes  the  Corps 
annual  direct  and  incidental  takes  of 
adult  and  juvenile,  endangered.  Snake 
River  sockeye  salmon  (Oncorhynchus 
nerka);  adult  and  juvenile,  threatened, 
naturally-prodticeiid  and  artificially- 
propagated,  Snake  River  spring/summer 
Chinook  salmon  (Oncorhynchus 
tshawytscha);  and  adult  and  juvenile, 
threatened,  Snake  River  fall  chinook 
salmon  (Oncorhynchus  tshawytscha) 
associated  with  the  operation  of  the 
Juvenile  Fish  Transportation  Program  at 
four  hydroelectric  projects  on  the  Snake 
and  Colimibia  Rivers  in  the  Pacific 
Northwest  (Lower  Granite,  Little  Goose, 
Lower  Monumental,  and  McNary 
Dams).  The  Corps  requests  modification 
3  to  enhancement  permit  895  for  an 
increase  in  the  aimual  incidental  take  of 
adult,  threatened.  Snake  River  spring/ 
summer  chinook  salmon  associated 
with  adult  fallbacks  through  the 
juvenile  fish  bypass  systems  at  the  four 
dams.  Each  year,  a  percentage  of  adult 
salmon  inadvertently  move  downstream 
after  entering  the  juvenile  fish  bypass 
systems  at  the  dams.  These  adult 
salmon  are  then  directed  back  to  the 
river  to  continue  their  upstream 
migration.  An  increase  in  the  annual 
incidental  take  of  ESA-listed  adult 


salmon  is  requested  because  of  the  large 
number  of  migrating  adults  in  1997. 
Also,  it  is  possible  &at  this  year's 
extremely  high  runoff  is  resulting  in  a 
higher  rate  of  adult  salmon  fallbacks.  A 
corresponding  increase  in  ESA-listed 
adult  salmon  incidental  mortalities  are 
also  requested.  Modification  3  is 
requested  to  be  valid  for  the  duration  of 
permit  895.  Permit  895  expires  on 
December  31, 1998. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  bearing  on 
either  of  these  applications  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  these  application  * 
summaries  are  those  of  the  applicants 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Dated:  October  3, 1997. 
Nancy  Chu, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  97-27134  Filed  10-10-97;  8:45  am] 
MUMQ  oooE  atio-2z-r 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Bland 
and  Other  Vegetat>le  Flt>er  Textiles  and 
Textile  Producta  Produced  or 
Manufactured  In  Bangladesh 

October  7. 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMBfTARY  INF0RMATK3M: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 
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The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  68241,  published  on 
December  27,  1996. 

The  letter  to  the  Conunissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
D.  KQchael  Hutchinaoii, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  for  the  ImplemenUtion  of  Textile 
Agreements 
October  7, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20, 1996,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manutKtured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1997  and  extends  through 
December  31, 1997. 

Elective  on  October  IS,  1997,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 

limit ' 

237 

489.098  dozen. 

334 

102.307  dozen. 

335 

193.477  dozen. 

336/636 

452.367  dozen. 

338/339 . 

1.485,225  dozen. 

34(V640 

3.039,238  dozen. 

341  

1,614.918  dozen. 

342«42  ...    

410.857  dozen. 

351/651  ..     

691 .834  dozen. 

352/652 

10,494,286  dozen. 

363 . 

25,787.547  numbers. 

389-82 ; 

1.728.558  kitogranis. 

634 

575,879  dozen. 

635 . 

373,101  dozen. 

638/639 

1.639,853  dozen. 

641  „.. 

687.297  dozen. 

645/646 

438,934  dozen. 

Caflegory 

Adjusted  twetve-month 
limit' 

647/848 „ 

847 „ 

1,624.079  dozen. 
306,733  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1996. 

2  Category  369-S;  only  HTS  number 
6307.10.2005. 

The  Conunittee  for  the  bnplemeatation  of 
Textile  Agreements  has  determined  that 
these  actions  £iU  within  the  foreign  affiairs 
exception  to  the  rulemaking  orovisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 
D.  Michael  Hutchinson, 

Acting  Chainnan,  Committee  fw  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  97-27088  Filed  10-10-97;  8:45  ami 
■■JJNQ  CODC  aaio-ofi-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Indonesia 

October  7, 1997. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits.     ' 

EFFECTIVE  DATE:  October  14, 1997. 
FOR  FUirrHER  INFORMATKM  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPUEMEMTMCf  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act. 

The  cunent  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 


Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996).  Also 
see  61  FR  64505,  published  on 
December  5, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
D.  Michael  Hatchiiwan, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  7, 1997. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Conunissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wooL 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
whic);  began  on  January  1, 1997  and  extends 
through  December  31, 1997. 

Effective  on  October  14, 1997,  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Roimd  Agreement  on  Textiles  and 
Qothing: 


Category 

Ai^usted  twefve-rrronth 
limit' 

315 

351/851  

wv  1     •*■•■■•■•■•■••«■■«•••>•••■• 

445/446 

634/635 ^..... 

638/639 

30,400,737  square 

meters. 
531,420  dozen. 
1,365.459  numbers. 
61 ,95?  dozen. 
300,308  dozen. 
1,494,968  dozen. 

'  The  limits  have  not  been  adjusted  to  ac- 
count  for  any  imports  exported  after  Decenober 
31,  1996. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  h.\\  within  the  foreign  a&irs 
exception  of  the  rulemaking  provisions  of  5^ 
U.S.C.  553(a)(1). 

Sincerely, 

D.  Michael  Hutcliinson, 

Acting  Chairman,  Committee  for  the 
Im piemen  tation  of  Textile  Agreements. 
(FR  Doc.  97-27087  Filed  10-10-97;  8:45  am] 
BILUNQ  CODE  3S1»-0n-F 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton, 
Wool,  Man-Made  Rber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  In  the  People's  ReputHic 
of  China 

October  7, 1997. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTKM:  Issuing  a  directive  to  the 
Commissioner  of  Customs  providing  for 
the  use  of  a  new  textile  export  license/ 
commercial  invoice  printed  on  purple 
guilloche  pattern  background  paper. 

EFFECTIVE  DATE:  January  1, 1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPt-EMENTARY  INFORMATKM: 

Authority:  Executive  Order  11B51  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U,S.C  1854). 

The  Governments  of  the  United  States 
and  the  People's  Republic  of  Chitia  have 
agreed  to  amend  the  existing  export  visa 
requirements  to  provide  for  the  use  of  a 
new  textile  export  license/commercial 
invoice,  issued  by  the  Government  of 
the  People's  Republic  of  China,  for 
shipments  of  goods  produced  or 
manufactiu^d  in  China  and  exported 
from  China  on  and  after  January  1 ,  1998. 
The  new  license/invoice  shall  be 
printed  on  purple  guilloche  patterned 
background  paper  with  the  map  of  the 
People's  Republic  of  China  in  the 
middle.  The  new  form  has  perforated 
tractor  feeds  on  both  sides,  and  the 
pattern  of  the  paper  has  smaller 
intersecting  waves.  The  purple  form 
replaces  the  light  grey  export  license/ 
commercial  invoice  currently  in  use. 
The  visa  stamp  is  not  being  changed  at 
this  time. 

Shipments  of  textile  and  apparel 
products  which  are  produced  or 
manufactured  in  China  and  exported 
from  China  during  the  period  January  1, 
1998  through  February  28. 1998  may  be 
accompanied  by  a  visa  printed  on  either 
the  light  grey  background  paper  or  the 
purple  background  paper  as  described 
above.  Both  the  light  grey  and  the 
purple  forms  have  a  map  of  the  People's 
Republic  of  China  in  the  middle. 


See  60  FR  22567,  published  on  May 
8, 1995. 
D.  Michael  Hutchinson, 

Acting  Chainnan.  Committee  for  the 
Implementation  of  Textile  Ag^mentt. 

Committee  for  the  Implementation  of  Textile 
Agreements 

October  7, 1997. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  3, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
establishes  an  exfiort  visa  arrangement  for 
certain  cotton,  wool,  man-made  fiber,  silk 
blend,  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured 
in  the  People's  Republic  of  China. 

Effective  on  January  1, 1998,  you  are 
directed  to  amend  the  May  3. 1995  directive 
to  provide  for  the  use  of  export  licenses/ 
commercial  invoices  issued  by  the 
Government  of  the  People's  RepubUc  of 
China  which  are  printed  on  purple  guilloche 
patterned  background  paper  with  a  map  of 
the  People's  Republic  of  China  in  the  middle. 
The  new  form  has  perforated  tractor  feeds  on 
both  sides,  and  the  pattern  of  the  paper  has 
smaller  intersecting  waves.  The  purple  form 
will  replace  the  light  grey  form  currentiy 
being  used. 

To  facilitate  implementation  of  this 
amendment  to  the  export  licensing  system,  I 
request  that  you  permit  entry  of  textile 
products,  produced  or  manufactured  in 
China  and  exported  from  China  during  the 
pteriod  January  1,  1998  through  February  28, 
1998,  for  which  the  Government  of  the 
People's  Republic  of  China  has  issued  an 
exi>ort  license/commercial  invoice  printed  on 
either  the  light  grey  background  paper  or  the 
purple  background  paper  as  described  above. 
Both  the  light  grey  and  the  purple  forms  have 
a  map  of  the  People's  Republic  of  China  in 
the  middle. 

Goods  exported  on  and  after  March  1, 1998 
must  be  accompanied  by  an  export  visa 
issued  by  the  Government  of  the  People's 
Republic  of  China  only  on  the  purple  license/ 
invoice  form. 

The  requirements  for  ELVIS  (iSlectronic 
Visa  Information  System)  remain  unchanged. 

Shipments  entered  or  withdrawn  horn 
warehouse  according  to  this  directive  which 
are  not  accomftanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  Committee  far  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  afbirs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  97-27086  Filed  10-10-97  ;  8:45 
am) 

BMJJNG  CODE  SSIO-OH-F 


DEPARTMENT  OF  DEFENSE 

Uniformed  Services  Unh^ersity  of  the 
Health  Sciences 

Meeting  Notice;  Sunshine  Act  Meeting 

AGENCY  HOLOWQ  THE  MEETMQ: 

Uniformed  Services  University  of  the 

Health  Sciences. 

TIME  AND  DATE:  8:30  a.m.  to  4:00  p.m.. 

November  3, 1997. 

PLACE:  Uniformed  Services  University 

of  the  Health  Sciences,  Board  of  Regents 

Conference  Room  (D3001),  4301  Jones 

Bridge  Road,  Bethesda,  MD  20814- 

47999. 

STATUS:  Open — under  "Government  in 

the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 

MATTERS  TO  BE  CONSIDERED: 

8:30  a.m.    Meeting — Board  of  Regents 

(1)  Approval  of  Minutes — August  4. 

1997 

(2)  Faculty  Matters 

(3)  Oepartmental  Reports 

(4)  Financial  Report  * 

(5)  Report— President,  USUHS 

(6)  Report — Dean,  School  of  Medicine 

(7)  Report — Dean,  Graduate  School  of 

Nursing 

(8)  Comments — Chairman,  Board  of 

Regents 

(9)  New  Business 

CONTACT  PERSON  FOR  MORE  MFORMATKNH: 
Mr.  Bobby  D.  Anderson,  Executive 
Secretary  of  the  Board  of  Regents,  (301) 
295-3116. 

Dated:  October  9. 1997. 
Linda  Bynum, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  97-27313  Filed  10-4-97;  3:27  pm) 
BILUNQCOOE  5000  04  M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education 
ACTKM:  Proposed  collection;  comment 
request 

SUMMARY:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  conunents  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  15, 1997. 
ADDRESSES:  Wrftten  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  address^  to  Patrick  J.  Sherrill. 
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Department  of  Education,  600 
Independence  Avenue,  S.W..  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 

FOR  FURTHER  INFOBMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obUgations.  The  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new.  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Summary 
of  the  collection:  (4)  Description  of  the 
need  for,  and  proposed  use  of.  the 
information:  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  acciutite.  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology.  _ . 


Dated:  October  7, 1997. 
Gloru  Parkar, 

Deputy  Chief  Information  Officer.  Office  of 
the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  New. 

Title:  Case  Studies  of  the 
Implementation  of  the  Crossroads  Cafe 
Project. 

Frequency:  Weekly. 

Affected  Public:  Individuals  or 
households:  businesses  or  other  for- 
profit;  State,  local  or  Tribal  Gov't.  SEAs 
orLEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  316. 
Burden  Hours:  1.533. 

Abstract:  This  study  is  designed  to 
provide  the  U.S.  Department  of 
Education  with  information  on  the 
implementation  of  the  Crossroads  Cafe 
Project,  a  distance  education  model  for 
delivering  English-as-a-Second 
Language  (ESL)  services  to  adult  ESL 
learners,  liie  study  will  also  provide  a 
pilot  test  of  a  design  for  an  impact 
evaluation  of  the  Crossroads  Cafe 
Project.  Data  will  be  gathered  from 
approximately  200  adult  ESL  learners 
and  teachers  at  three  state  sites,  as  well 
as  state  implementation  team  members 
and  technical  assistance  providers. 

(FR  Doc  97-27068  Filed  10-10-97;  8:45  am] 

MLLMQ  OOOC  40eO-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Wetland  Involvement  for 
Installation  of  Air  Monitoring  Station 
No.  28  at  the  Femald  Environmental 
Management  Project  (FEMP) 

agency:  Department  of  Energy  (DOE), 

Femald  Environmental  Management 

Project. 

ACTION:  Notice  of  wetland  involvement. 

summary:  This  is  to  give  notice  of  DOE's 
proposal  to  install  an  air  monitoring 
station  along  with  construction  of  an 
access  road,  to  comply  with  provisions 
of  the  Clean  Air  Act.  at  the  Femald 
Envirorunental  Management  Project 
(FEMP).  located  about  18  miles 
northwest  of  downtown  Cincinnati. 
Ohio.  This  activity  will  involve  a 
wetland  in  Butler  County,  Ohio.  In 
accordance  with  10  CFR  1022.  DOE  will 
prepare  a  Wetland  Assessment  and 
conduct  the  proposed  action  in  such  a 
manner  to  avoid  or  minimize  potential 
harm  to  or  within  the  affected  wetland 
area. 

DATES:  Written  comments  must  be 
received  by  the  DOE  at  the  following 
address  on  or  before  October  29. 1997. 


ADDRESSES:  For  further  information  on 
this  proposed  action,  including  a  site 
map  and/or  a  copy  of  the  Wetlands 
Assessment,  contact:  Mr.  David  R. 
Kozlowski,  Associate  Director,  Office  of 
Safety  and  Assessment,  U.S.  Department 
of  Energy.  Femald  Environmental 
Management  Project  Office.  P.O.  Box 
538705,  Cincinnati.  Ohio  45253-8705; 
Phone:  (513)  648-3187;  Facsimile:  (513) 
648-3077. 

FURTHER  INFORMATION  CONTACT:  For 
further  information  on  general  DOE 
wetland  and  floodplain  environmental 
review  requirements,  contact:  Ms.  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  EH-42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585;  Phone:  (202) 
586-4600  or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  activity  would  be  required  to 
comply  with  the  Clean  Air  Act 
provisions  for  ambient  air  monitoring. 
Included  is  the  construction  of  an  access 
road,  installation  of  electrical  power, 
and  placement  of  a  step  imit  to  mount 
the  air  monitor.  Approximately  0.3  acres 
of  wetlands  would  be  affected.  Wetland 
impacts  would  occur  from  installation 
of  the  gravel  access  road  over  the 
existing  wetland,  resulting  in  physical 
disturbance  and  filling  of  wetland  areas. 
Best  management  practices  would  be 
utilized  to  minimize  the  amount  of 
wetland  area  impacted.  For  example, 
the  access  road  would  be  routed  to 
impose  the  least  impact  to  the  wetland, 
erosion  controls  such  as  silt  fences 
would  be  utiUzed  during  construction  of 
the  access  road  in  order  to  minimize 
sediment  deposition  into  the  wetland, 
and  culverts  would  be  placed  beneath 
the  access  road  to  allow  continued 
overland  flow  to  the  wetland. 

Issued  in  Miamisbuig.  Ohio  on  September 
26. 1997. 
Susan  L.  Smiley, 

NEPA  Compliance  Officer.  Ohio  Field  Office. 
(FR  Doc.  97-27123  Filed  10-10-97;  8:45  am) 

BNJJNQCOOE  •4a»-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-41 86-000] 

Agway  Energy  Services,  Inc.;  Notice  of 
Issuance  of  Order 

October  8.  1997. 

Agway  Energy  Services.  Inc.  (Agway) 
submitted  for  filing  a  rate  schedule 
under  which  Agway  will  engage  in 
wholesale  electric  power  and  energy 


Federal  Register  /  Vol.  62,  No.  198  /  Tuesday!  October  14,  1997  /  Notices 


53323 


transactions  as  a  marketer.  Agway  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Agway 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  seciuities  and 
assumptions  of  liability  by  Agway. 

On  September  26,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Agway  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Agway  is  authorized  to 
issue  securities  and  assume  obligations 
or  habiUties  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Agway's  issuances  of 
seciuities  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
27, 1997.  Copies  of  the  hill  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

Lois  D.  CathdL 
Sectvtary. 

(FR  Doc.  97-27118  Filed  10-10-97;  8:45  am) 
nUJNQ  CODE  sn7-«i-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ERS7-41 43-000] 

American  Electric  Power  Service 
Corporation;  Notice  of  Rling 

October  7, 1997. 

Take  notice  that  on  September  4. 
1997,  American  Electric  Power  Service 


Corporation  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedtue  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  17, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-27061  Filed  10-10-97;  8:45  am) 
BIUJNO  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4024-000  and  EL9S-«2- 
00(q 

British  Columbia  Power  Exchange 
Corporation;  Notice  of  Issuance  of 
Order 

October  7. 1997. 

British  Columbia  Power  Exchange 
Corporation  (Powerex)  filed  an 
application  for  authorization  to  sell 
power  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  Powerex  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Powerex.  On  September 
24, 1997,  the  Commission  issued  an 
Order  Accepting  for  Filing  Mariiet- 
Based  Rates  and  Granting  and  Denying 
Waivers  and  Authorizations  (Order),  in 
the  above-docketed  processing. 

The  Commission's  Septemtrar  24, 
1997  Order  granted  the  request  for 
blanket  approval  under  Part  34,  subject 
to  the  conditions  found  in  Ordering 
Paragraphs  (D).  (E).  and  (G): 

(D)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Powerex 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 


Street.  N.E.,  Washington.  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  beard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  Powerex  is  hereby 
authorized  to  issue  securities  and  to 
assiune  obligations  or  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Powerex.  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Powerex's  issuances  of  seciuities  or 
assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
24, 1997. 

Copies  of  the  fiill  text  of  the  Order  are 
available  bom  the  Commission's  Public 
Reference  Branch,  888  First  Street.  N.E., 
•Washington.  D.C.  20426. 
LoiBD.CasheU, 
Secretary. 

(PR  Doc  97-27056  Filed  10-10-47;  8:45  am] 
■LUNQ  CODE  srir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No*.  ER97-3S32-<X»0.  ER97-3834- 
000,  and  ER97-d835-000] 

Detroit  Edison  Company,  DTE  Energy 
Trading,  Inc.,  and  DTE-CoEnergy 
LLC;  Notice  of  Issuance  of  Order 

October  7, 1997. 

DTE  Energy  Company,  an  exempt 
public  utility  holding  company  which 
owns  Detroit  Edison  Company,  has 
formed  two  new  subsidiaries  to  engage 
in  power  marketing  and  related 
activities.  DTE  Energy  Trading,  Inc. 
(DTE  Energy  Trading)  will  engage  in 
power  marketing  and  brokering.  DTE- 
CoEnergy  L.L.C.  pTE-CoEnergy)  will 
engage  in  power  marketing.  DTE  Enei^y 
Trading  and  DTE-CoEnergy  filed 
applications  for  authorization  to  engage 
in  the  wholesale  sale  of  electric  capacity 
and  energy  at  market-based  rates  and  for 
certain  waivers  and  authorizations.  In 
particular,  DTE  Energy  Trading  and 
DTE-CoEnergy  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  futiire 
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issuances  of  securities  and  assumptions 
of  liabilities  by  DTE  Energy  Trading  and 
DTE-CoEnergy.  On  September  24, 1997, 
the  Commission  issued  an  Order 
Accepting  Proposed  Market-Based  Rates 
and  Conditionally  Accepting  Proposed 
Cost-Based  Rates  for  Filing  (Order),  in 
the  above-docketed  proceedings. 

The  Commission's  September  24, 
1997  Order  granted  the  request  for 
blanket  approved  under  Part  34.  subject 
to  the  conditions  found  in  Ordering 
Paragraphs  (D),  (E),  and  (G): 

(D)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  DTE  Energy  Trading  or 
DTE-CoEnergy  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above.  DTE  Energy 
Trading  and  DTE-CoEnergy  are  hereby 
authorized,  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  DTE 
Energy  Trading  or  DTE-CoEnergy, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  DTE 
Energy  Trading's  and  DTE-CoEnergy's 
issuances  of  securities  or  assumptions  of 
liabilities*  *  *  . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
24, 1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington.  D.C.  20426. 
Loia  D.  CaaiwU. 
Secretary. 

|FR  Doc.  97-27055  Filed  10-10-97;  8:45  am] 
aiLUNQ  coos  •riT-ai-w 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4240-000] 

Granger  Energy,  LLC;  Notice  of 
Issuance  of  Order 

October  8, 1997. 

Granger  Energy,  LL.C.'(Granger) 
submitted  for  filing  a  rate  schedule 
under  which  Granger  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Granger  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Granger 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Granger. 

On  September  29,  1997,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Granger  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
ana  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Granger  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
sec\uity  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  pubUc  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Granger's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
29, 1997.  Copies  of  the  text  of  the  order 
are  available  from  the  Commission's 
PubUc  Reference  Branch,  888  First 
Street,  N.E.  Washington,  D.C.  20426. 
Uia  D.  CaaheU. 
Secretary. 

(PR  Doc.  97-27120  Filed  10-10-97;  8:45  ami 
aajjNQ  cow  (nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-411«-000] 

Inventory  Management  and 
Distribution  Company,  Inc.;  Notice  of 
Issuance  of  Order 

October  8, 1997. 

Inventory  Management  and 
Distribution  Company,  Inc.  (Inventory 
Management)  filed  an  application  for 
authorization  to  engaged  in  the 
wholesale  sale  and  brokering  of  capacity 
and  energy  at  market-based  rates,  and 
for  certain  waivers  and  authorizations. 
In  particular.  Inventory  Management 
requested  that  the  Conunission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  Inventory 
Management.  On  September  25.  1997, 
the  Commission  issued  an  Order 
Granting  Late  Intervention  and 
Conditionally  Accepting  for  Filing 
Proposed  Market-Based  Rates  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  September  25, 
1997  Order  granted  the  request  for 
blanked  approval  under  Part  34,  subject 
to  the  conditions  found  in  Ordering 
Paragraphs  (E).  (F),  and  (H): 

(E)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Inventory  Management 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above.  Inventory 
Management  is  hereby  authorized  to 
issue  securities  and  assume  obligations 
and  Uabilities  as  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issue  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Inventory  Management, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Inventory  Management's  issuances  of 
securities  or  assumptions  of  liabilities 
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Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
27. 1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Refsrence  Branch.  888  First  Street,  N.E.. 
Washington,  D.C.  20426. 
LomD.  CaaheU. 
Secretary. 
[FR  Doc.  97-27117  Filed  10-10-97;  8:45  am] 

■NJJNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-775-000I 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authoriiation 

October  7, 1997. 

Take  notice  that  on  September  26, 
1997.  and  supplemented  on  September 
30,  and  October  2,  1997.  Koch  Gateway 
Pipeline  Company  (Koch  Gateway),  600 
Travis  Street,  Houston.  Texas.  77251, 
filed  in  Docket  No.  CP97-775-000,  a 
request  pursuant  to  Sections  157.205, 
157.211  and  157.216  of  the 
Commission's  Regulations,  under  the 
Natural  gas  Act  (18  CFR  157.205, 
157.211,  and  157.216),  for  authorization 
to  (1)  plug  and  abandon  37  delivery  taps 
on  its  Index  276  ^  and  (2)  establish  new 
delivery  points,  both  in  Hancock, 
Harrison,  and  Jackson  Counties, 
Mississippi,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-430-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Koch  Gateway  says  that  the  certificate 
authorization  for  the  construction  and 
operation  of  the  taps  which  Koch 
Gateway  now  seel^  abandonment 
authorization  was  issued  in  FPC  Docket 
No.  G-232.  Koch  Gateway  says  that 
these  taps  are  used  for  delivery  of 
natural  gas  to  Entex,  Inc.  (Entex),  a  local 
distribution  company  in  Hancock, 
Harrison,  and  Jackson  Coimties, 
Mississippi.  Koch  Gateway  asserts  that 
Entex  concurs  with  the  proposed 
abandonment  and  tie-over  measures. 

Koch  Gateway  also  states  that  Entex's 
affected  farm  tap  customers  will  either 
be  converted  to  propane  service  or  tied- 
over  to  another  natural  gas  source.  Koch 


Gateway  relates  that  such  decision  will 
be  at  the  discretion  of  the  end-user. 
Koch  Gateway  explains  that  the  other 
natiu^l  gas  source  will  be  either  Koch 
Gateway's  adjacent  pipeline  designated 
as  Index  300  or  to  an  Entex  distribution 
system.  Koch  Gateway  also  seeks 
permission  to  install  taps  and  minor 
piping  to  tie-over  those  end-users  who 
elect  to  continue  natural  gas  service. 
Koch  Gateway  states  that  the 
approximate  cost  of  tying-over  all  taps 
is  $337,000,  and  the  approximate  cost  of 
converting  all  end-users  to  propane  is 
$128,000.  Koch  Gateway  explains  that 
the  purchaser  of  Index  276  will 
reimburse  Koch  Gateway  for  all  such 
costs,  which  is  consistent  with  the  sale 
of  the  asset  as  approved  in  Docket  No. 
CP94-75-000. 

Koch  Gateway  indicates  that  the 
Mississippi  Public  Service  Commission 
has  been  notified  of  this  filing. 

Koch  Gateway  asserts  that  the  service 
to  end-users  who  elect  to  continue 
natural  gas  service  will  be  unaffected; 
that  Entex  will  continue  to  receive 
natural  gas  service  pursuant  to  Koch. 
Gateway  VNo-Notice,  Firm 
Transportation  and  Interruptible  Rate 
Schedules;  and  the  proposed 
abandonments  and/or  tie-overs  will  not 
have  a  significant  impact  on  Koch 
Gateway's  peak  day  or  average  day 
volumes. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursiiant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  ornotice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  eai  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Loia  D.  Caahell, 
Secretary. 

(FR  Doc.  97-27057  Filed  10-10-97;  8:45  am] 
BuiMQ  CODE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP«7-777-OO0i 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

October  7, 1997. 

Take  notice  that  on  September  26, 
1997,  and  supplemented  on  September 
30,  and  October  2, 1997,  Koch  Gateway 
Pipeline  Company  (Koch  Gateway),  600 
Travis  Street,  Houston.  Texas  77251, 
filed  in  Docket  No.  CP97-777-000,  a 
request,  pursuant  to  §§  157.205. 
157.211,  and  157.216  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211.  and  157.216).  for  authorization 
to  (1)  plug  and  abandon  56  delivery  laps 
on  its  Index  276  ^  and  (2)  establish  new 
delivery  points,  both  in  Hancock, 
Harrison,  and  Jackson  Counties, 
Mississippi,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-430-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Koch  Gateway  states  that  the 
certificate  authorization  for  the 
construction  and  operation  of  these  taps 
which  Koch  Gateway  now  seeks 
abandonment  authorization  was  issued 
in  FPC  Docket  No.  G-232.  Koch 
Gateway  says  that  these  taps  are  used 
for  delivery  of  natural  gas  to  Entex.  Inc. 
(Entex),  a  local  distribution  Company, 
in  Hancock,  Harrison,  and  Jackson 
Counties,  Mississippi.  Koch  Gateway 
asserts  that  Entex  concurs  with  the 
proposed  abandonment  and  tie-over 
measures. 

In  addition  to  requesting 
authorization  to  abandon  56  farm  taps, 
Koch  Gateway  is  also  requesting 
authorization  to  install  taps  and  mincn 
pil}eline  to  tie-over  certain  taps  to  its 
adjacent  pipeline  facilities  or  to  the 
facilities  of  a  local  distribution 
company,  Entex.  Koch  Gateway  states 
that  the  approximate  cost  of  the 
proposed  abandonment  and 
construction  activities  is  $326,550.  Koch 
Gateway  explains  that  the  purchaser  of 
Index  276  will  reimburse  Koch  Gateway 
for  all  such  costs,  which  is  consistent 
with  the  sale  of  the  asset  as  approved  in 
Docket  No.  CP94-75-000. 


'  Koch  Gateway  was  granted  authorization  to 
abandon  by  sale  its  transmission  line  designated 
Index  276  in  Docket  No.  C3'94-75-000.  67  FERC 
161.362  (19«4|. 


'  Koch  Gateway  tvas  granted  authorization  to 
dMndon  by  sale  its  transmission  line  designated 
Index  276  in  Docket  No.  CP94-75-000.  67  FERC 
161.362(1994). 
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Koch  Gateway  indicates  that  it 
notified  the  Mississippi  Public  Service 
Commission  of  this  tiling. 

Koch  Gateway  asserts  that  natural  gas 
service  will  be  continued  to  all  but  one 
end-user  whose  service  will  be 
converted  to  propane;  that  Entex  will 
continue  to  receive  natural  gas  service 
piusuant  to  Koch  Gateway's  No-Notice, 
Firm  Transportation,  and  Interruptible 
Rate  Schedules;  and  the  proposed 
activities  will  not  have  a  significant 
impact  on  Koch  Gateway's  peak  day  or 
average  day  volumes. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission,  - 

file  pursuant  to  Rule  214  of  the         

Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authori^tion  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LoM  D.  CaAM, 
Secretary. 
(FR  Doc.  97-27058  Filed  10-10^7;  8:45  am] 

MUJNQ  COM  Cri7-«1-M 


DEPARTMENT  OF  ENERGY 

Fwtoral  Energy  Regulatory 
Commission 

[Dociwt  No.  CP97-78S-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

October  7. 1997. 

Take  notice  that  on  September  29, 
1997,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway).  P.O.  Box  1478, 
Houston,  Texas,  77251-1478,  filed  in 
Docket  No.  CP97-785-000,  a  request 
pursuant  to  Sections  157.205  and 
157.216(b)  and  157.211  of  the 
Commission's  Regulations,  for  approval 
to  abandon  three  farm  taps  on  its  Index 
276  in  LaFourch  Parish,  Loiusiana,  and 
establish  three  new  delivery  taps,  under 
its  blanket  certificate  issued  in  Docket 
Nos.  CP82-430-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Koch  Gateway  states  that  the 
certificate  authorization  for  the 
construction  and  operation  of  the  taps 
which  Koch  Gateway  now  seeks 
abandonment  authorization  was  issued 
in  FPC  Docket  No.  G-232.  Koch 
Gateway  states  that  these  taps  are  used 
for  delivery  of  natural  gas  to  end-users 
on  behalf  of  Louisiana  Gas  Service 
Company  (LGS)  a  local  distribution 
company  in  LaFourche  Parish, 
Louisiana.  Service  will  be  continued  to 
the  affected  end-users  through  new  taps 
on  an  adjacent  Koch  Gateway  pipeline. 
Koch  Gateway  asserts  that  LGS  concurs 
with  the  proposed  abandonment  and 
tie-over  measures. 

Koch  Gateway  indicates  that  the 
approximate  cost  of  the  proposed 
abandonment  and  construction 
activities  is  $31,500.  The  punchaser  of 
Index  276  will  reimburse  Koch  Gateway 
for  all  such  costs. 

Any  {>erson  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cacbell. 
Secntary. 

(FR  Doc.  97-27059  Filed  10-10-97;  8:45  am) 
aiLUNQ  oooc  sriT-tti-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  CPfie-4-oo(q 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  Under  Blanlwt 
Authorization 

October  7. 1997. 

Take  notice  that  on  October  1, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York  14203,  filed  in  Docket  No. 
CP98-4-000  a  request  pursuant  to* 
§§  157.205  and  157.211  of  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  new  residential 


sales  tap  under  National's  blanket 
certificate  issued  in  Docket  No.  CP83-4- 
000  pursuant  to  Section  7  of  the  natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Specifically,  National  proposes  to 
construct  and  operate  a  sales  tap  for 
delivery  of  approximately  150  Mcf  of 
natural  gas  annually  to  National  Fuel 
Gas  Distribution  Corporation 
(Distribution)  at  an  estimated  cost  of 
$1,500  for  which  Distribution  would 
reimburse  to  National.  National  further 
states  that  the  proposed  sales  tap  would 
be  located  on  its  Line  Q-18  in  Erie 
County,  Pennsylvania. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CssImU. 
Secretary. 

[FR  Doc.  97-27060  Filed  10-10-97;  8:45  am] 
HLUNG  cooc  srir-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Pro)ect  No.  184.  Callfomia] 

Pacific  Gas  and  Electric  Company; 
Notice  Accepting  Withdrawal  of 
Existing  Licensee's  Notice  of  Intent  To 
File  a  New  License  Application  arui 
Notice  Soliciting  Applications 

October  7. 1997. 

On  July  10. 1997,  Pacific  Gas  and 
Electric  Company  (PG&E),  licensee  for 
the  El  Dorado  Hydroelectric  Project  No. 
184,  withdrew  its  February  24, 1997, 
notice  of  intent  (NOI)  to  file  an 
application  for  a  new  license.^  The 


1  On  fuly  25, 1997.  the  El  Dorado  Irrigation   . 
District  Bled  a  motion  in  opposition  to  PG&E's 
withdrawal  of  the  NOL  Because  PGftE  is  not 
required  to  flle  a  relicenae  application,  we  deny  El 
Dorado's  motion. 
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Commission  accepts  the  withdrawal  of 
the  NOI. 

The  original  license  for  Project  No. 
184  was  issued  effective  December  1, 
1980,  and  expired  February  23,  2002. 
The  project  is  located  on  the  South  Fork 
American  River,  in  El  Dorado,  Alpine, 
and  Amador  Counties,  California.  The 
principal  project  woiks  consist  of:  (a) 
Lake  Aloha  and  dam;  (b)  Echo  Lake, 
dam,  and  conduit;  (c)  Caples  Lake  and 
the  main  and  auxiliary  dams;  (d)  Silver 
Lake  and  dam;  (e)  El  Dorado  Diversion 
dam  and  fish  ladder;  (f)  El  Dorado 
Canal;  (g)  El  Dorado  Forebay  and  dam; 
(h)  El  E)orado  penstock  and  powerhouse 
with  an  installed  capacity  of  21 
megawatts;  and  (i)  appurtenant 
facilities. 

Because  PG&E  has  withdrawn  the 
NOI,  the  Commission  hereby  solicits 
license  applications  for  the  El  Dorado 
Project.  Pursuant  to  section  16.9  of  the 
Commission's  regulations,  applications 
for  a  license  (except  from  the  existing 
licensee  which  is  prohibited  fit>m 
filing)  2  must  be  filed  with  the 
Commission  at  least  24  months  before 
the  existing  license  expires.  Thus, 
applications  for  license  for  the  El 
Dorado  Project  must  be  filed  by 
February  23,  2000. 

Pursuant  to  Section  16.19  of  the 
Conunission's  regiilations,  the  licensee 
is  required  to  m^e  available  certain 
information  described  in  Section  16.7  of 
the  regulations.  Such  information  is 
available  from  the  licensee  at  245 
Market  Street,  San  Francisco,  California 
94105. 

Questions  concerning  this  notice 
should  be  directed  to  Surender  Yepuri 
at  (202)  219-2847. 
LoisD.CaslieU. 
Secietary. 

[FR  Doc.  97-27062  Filed  10-10-97;  8:45  am) 
MLUNQ  CODE  S717-01-M    . 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4202-000] 

Total  Energy,  Inc.;  Notice  of  Issuance 
of  Order 

October  8, 1997. 

Total  Energy,  Inc.  (Total)  submitted 
for  filing  a  rate  schedule  under  which 
Total  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 


marlceter.  Total  also  requested  Waiver  of 
various  Commission  regulations.  In 
particular,  Total  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Total. 

On  September  26, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assimiptions  of 
liability  by  Total  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NJE.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Total  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  gjiarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assimiption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  piuposes. 

The  Commission  reserves  the  right  to 
require  a  fiuther  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Total's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadliue  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
27. 1997.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
^Commission's  Public  Reference  Branch, 
888  First  Street  N.E.  Washington.  D.C. 
20426. 

Lois  D.  CashelL 
Sectetaiy. 
[FR  Doc.  97-27119  Filed  10-10-97;  8:45  am) 

WLUNQ  CODE  •MT-OI-H 


z  Pursuant  to  section  16.24(a)  of  the  Commission's 
regulations,  an  existing  licensee  for  a  water  power 
project  that  informs  the  Commission  that  it  does  not 
intend  to  file  an  application  for  a  new  license,  may 
not  file  an  application  for  a  new  license. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  Nos.  ER97-3663-000  and  ER97- 
3664-000] 

Union  Electric  Development 
Corporation  and  Union  Electric 
Company;  Notice  of  Issuance  of  Order 

October  7,  1997. 

Union  Electric  Development 
Corporation  (Union  Electric 
Development)  is  a  subsidiary  and  power 
marketing  affiliate  of  Union  Electric 
Company.  Union  Electric  Development 
filed  an  application  for  authorization  to 
engage  in  the  sale  of  capacity  and 
energy  for  resale  at  market-based  rates, 
and  for  certain  waivers  and 
authorizations.  In  particular,  Union 
Electric  Development  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Union  Electric 
Development.  On  September  25, 1997, 
the  Commission  issued  an  Order 
Conditionally  Accepting  for  Filing 
Proposed  Market-Based.Rates  (Order),  in 
the  above-doclieted  proceeding. 

The  Commission's  September  25, 
1997  Order  granted  the  request  for 
blanket  approval  tmder  Part  34,  subject 
to  the  conditions  found  in  Ordering 
Parasraphs  (D).  (E),  and  (G): 

(D)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  liabilities  by  Union 
Electric  Development  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385,214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above.  Union  Electric 
Development  is  hereby  authorized  to 
issue  securities  and  assume  obligations 
and  liabilities  as  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issue  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purpose  of  Union  Electric  Development, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  pubUc  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Union  Electric  Development's  issuances 
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of  securities  or  assumptions  of  liabilities 

•  •  • 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
27. 1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  N.E., 
Washington.  D.C  20426. 
LoH  D.  Cashell. 
Secretary, 

(FR  Doc  97-27054  Filed  10-10-97;  8:45  am) 
MJJNQ  COOK  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  Noe.  ER97-2460-000,  ERg7-2462- 
000.  and  ER97-^46a-000] 


Unitii  Powar  Corporation,  Unitil 
Raaourcaa,  Inc.,  and  Fitchburg  Gaa 
and  Elactric  UgM  Company;  Notice  of 
laauanca  of  Order 

October  7. 1997. 

Unitil  Resources,  Inc.  (URI)  is  a  power 
marketing  affiliate  of  Unitil  Power 
Corporation,  Fitchburg  Gas  &  Electric 
Light  Company,  Concord  Electric 
Company,  and  Exeter  &  Hampton 
Electric  Company.  URI  is  a  wholly- 
owned  subsidiary  of  Unitil  Corporation, 
a  registered  public  utility  boldiug 
company.  URI  filed  an  application  for 
authorization  to  engage  in  the  sale  of 
capacity  and  energy  for  resale  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  URI 
requested  that  the  Commission  grant 
blanket  approval  vmder  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  URI.  On 
September  25. 1997,  the  Commission 
issued  an  Order  Conditionally 
Accepting  for  Filing  Proposed  Market- 
Based  Rates  (Order),  in  the  above- 
docketed  proceeding. 

The  Commission's  September  25, 
1997  Order  granted  the  request  for 
blanket  approval  under  Part  34,  subject 
to  the  conditions  found  in  Ordering 
Paragraphs  (D),  (E).  and  (G): 

(D)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  URI  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 


(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  URI  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  seciuity  of  another 
person;  provided  that  such  issue  or 
assimiption  is  for  some  lawful  object 
within  the  corporate  purposes  of  URI, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  piuposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
URI's  issuances  of  securities  or 
assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protest,  as  set  forth  above,  is  October 
27, 1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  N.E., 
Washington.  D.C.  20426. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doa  97-27053  Filed  10-10-97;  8:45  am) 
MJJNQ  COOC  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaalon 

(Pro)ect  Na  2809] 

International  Paper  Company  and 
Curtis/Palmer  Hydroelectric  Company, 
LP.;  Notice  of  Availablllly  of  Draft 
Application  and  Preliminary  Draft 
Environmental  Aaaesament  (DEA) 

October  7, 1997. 

International  Paper  Company  and 
Ciutis/Palmer  Hydroelectric  Company 
L.P.  are  currently  engaged  in  the  process 
of  obtaining  horn  the  Federal  Energy 
Regulatory  Commission  (the 
Commission)  a  new  operating  license 
for  the  Curtis/Palmer  Falls 
Hydroelectric  Project  (FERC  No.  2609. 
The  project  is  located  on  the  Hudson 
River  in  the  Village  of  Corinth  and  the 
Towns  of  Corinth,  Lake  Luzerne  and 
Hadley,  in  Saratoga  and  Warren 
Counties,  New  York.  The  current  license 
for  the  project  expires  on  April  30,  2000. 
Under  Uie  Commission's  regulations,  an 
application  for  license  for  the  project 
must  be  filed  by  April  30, 1998. 
International  Paper  Company  is 
managing  relicensing  activities  on 
behalf  of  both  applicants  in  cooperation 
with  a  team  of  state  and  federal  resource 


agencies,  conservation  groups  and  local 
governments  (the  Cooperative  Team). 

Pursuant  to  the  Commission's 
regulations  and  the  Energy  Policy  Act  of 
1992,  Ciirtis/Palmer  Hydroelectric 
Company  L.P.  and  International  Paper 
Company  have  prepared  a  Draft 
Application  for  a  new  license,  and  a 
preliminary  Draft  Enviroiunental 
Assessment  (DEA)  to  be  included  as  part 
of  the  license  application  to  be  filed 
with  the  Commission  for  the  project. 
The  Draft  Application  and  preliminary 
DEA  are  available  for  public  review  in 
the  Public  Reference  Room  at  the 
Commission's  offices  at  888  First  Street 
NE,  Washington,  EX:  20426  and  at  the 
Town  Office,  600  Palmer  Avenue, 
Corinth,  NY.  A  copy  may  also  be 
requested  from  the  applicants. 

In  accordance  with  Section  16.8(c)(5) 
of  the  Commission's  regulations  and  tne 
February  6, 1997  letter  from  the  Director 
of  the  Commission's  Office  of 
Hydropower  Licensing,  any  resource 
agency,  Indian  tribe,  or  persons  are 
requested  to  provide  comments  on  the 
Draft  Application  and  the  preliminary 
DEA,  and  any  preliminary 
recommendations,  terms  and  conditions 
or  prescriptions  by  January  2, 1998. 
Comments,  preliminary 
recommendation,  terms  and  conditions, 
or  prescriptions  must  be  filed  with  Mr. 
Robert  McK.  Hunziker,  International 
Paper  Company,  Two  Manhattanville 
Road,  Purchase,  NY  10577,  with  copies 
to  Mr.  Richard  Takacs.  Rm  6H-06, 
Mailstop  HL-11,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE,  Washington,  DC  20426.  and  Mr. 
Andrew  Sims,  Kleinschmidt  Associates, 
75  Main  Street,  Pittsfield,  ME  04967. 

Also  available  for  public  review  at  the 
same  locations  are  three  supplemental 
study  reports  prepared  in  1997  in 
response  to  a  request  for  additional 
information  made  by  the  United  States 
Fish  and  Wildlife  Service. 

Any  questions  regarding  this  notice  or 
the  availability  of  documents  should  be 
directed  to  Mr.  Takacs  at  (202)  219- 
2840,  Mr.  Hunziker  at  (914)  397-1540. 
or  Mr.  Sims  at  (207)  487-3328. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-27063  Filed  10^10-97;  8:45  am] 
MLUNQ  cooc  tm-t-m 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

Sunahlne  Act  Meeting 

October  8, 1997. 

THE  FOLLOWING  NO'nCE  OF 
MEETING  IS  PUBUSHED  PURSUANT 
TO  SECTION  3(A)  OF  THE 
GOVERNMENT  IN  THE  SUNSHINE 
ACT  (PUB.  L.  NO.  94-409),  5  U.S.C 
552B: 

AGENCY  HOLDINQ  MEmNQ:  FEDERAL 
ENERGY  REGULATORY 
COMMISSION. 

DATE  AND  TIME:  OCTOBER  15,  1997. 
10:00  A.M. 

PLACE:  ROOM  2C,  888  FIRST  STREET. 
N.E..  WASHINGTON,  DC.  20426. 
STAIUS:  OPEN. 
MATTERS  TO  BE  CONSIOERED:  AGENDA. 

•  NOTE— ITEMS  USTED  ON  THE 
AGENDA  MAY  BE  DELETED  WITHOUT 
FURTHER  NOTICE. 

CONTACT  PERSON  FOR  MORE  VIFORMATXM: 

LOIS  D.  CASHELL.  SECRETARY, 
TELEPHONE  (202)  208-0400.  FOR  A 
RECORDING  USTING  ITEMS 
STRICKEN  FROM  OR  ADDED  TO  THE 
MEETING.  CALL  (202)  208-1627. 

THIS  IS  A  UST  OF  MATTERS  TO  BE 
CONSIDERED  BY  THE  COMMISSION. 
IT  DOES  NOT  INCLUDE  A  USTING  OF 
ALL  PAPERS  RELEVANT  TO  THE 
ITEMS  ON  THE  AGENDA;  HOWEVER. 
ALL  PUBLIC  DOCUMENTS  MAY  BE 
EXAMINED  IN  THE  REFERENCE  AND 
INFORMATION  CENTER. 

Consent  Agenda— HYDRO,  683RD 
Meeting — October  15,  1997,  Regular 
Meeting,  (10i)0  ajn.)   • 

CAH-1. 
PROJECT  NO.  1986-006.  DOUGLAS 
W.  PEGAR 
CAH-2. 
PROJECT  NO.  2113-076.  WISCONSIN 
VALLEY  IMPROVEMENT 
COMPANY 
CAH-3. 

OMITTED 
CAH-. 

PROJECT  NO.  2311-016,  CROWN 
VANTAGE-NEW  HAMPSHIRE 
ELECTRIC,  INC. 
CAH-5. 
DOCKET  NO.  UL96-7-003  AND 
PROJECT  NO.  2555-006, 
KENNEBEC  WATER  DISTRICT 
DOCKET  NO.  UL96-6-003  AND 
PROJECT  NO.  2556-011,  CENTRAL 
MAINE  POWER  COMPANY 
DOCKET  NO.  UL96-9-003  AND 
PROJECT  NO.  2557-008,  CENTRAL 
MAINE  POWER  COMPANY 
DOCKET  NO.  UL9&-10-003  AND 


PROJECT  NO.  2559-009.  CENTRAL 
MAINE  POWER  COMPANY 

CAH-6. 
PROJECT  NO.  2613-011.  CENTRAL 
MAINE  POWER  COMPANY, 
MADISON  PAPER  INDUSTRIES, 
UAH-HYDRO  KENNEBEC  L.P.  AND 
KIMBERLY-CLARK  TISSUE 
COMPANY,  MERIMIL  L.P.  AND 
AUGUSTA  DEVELOPMENT 
CORPORA-nON 

CAH-7. 
PROJECT  NO.  3206-038,  CITY  OF 
NEW  MARTINSVILLE,  WEST 
VIRGINIA 

Ck>nsent  Agenda — Electric 

CAE-1. 

DOCKET  NO.  ER97-4345-000,  OGE 
ENERGY  RESOURCES.  INC 
CAE-2. 

EKXIKET  NO.  ER97-3954-000, 
UNICOM  POWER  MARKETING. 
INC. 
CAE-3. 
DOCKET  NO.  ER97-4273-000, 
CARGILL-IEC.  L.L.C. 
CAE-4. 
DOCKET  NO.  ER97-4335-000. 
GEN'SYS  ENERGY 
CAE-5. 
DOCKET  NO.  ER97-4185-000. 
TEXAS-NEW  MEXICO  POWER 
COMPANY 
CAE-€. 
DOCKET  NO.  ER97-886-000, 
BROOKLYN  NAVY  YARD 
COGENERATION  PARTNERS.  L.P. 
CAE-7. 

DOCKET  NO.  ER97-3056-000,  R. 
HADLER  AND  COMPAlsTY,  INC 
CAB-8. 

.  DOCKET  NO.  ER96-1088-qpi. 
WISCONSIN  PUBUC  SERVICE 
CORPORA'nON.  WPS  ENERGY 
SERVICES,  INC.  AND  WPS  POWER 
DEVELOPMENT,  INC. 
CAE-9. 
DOCKET  NO.  ER97-2524-000, 
HOUSTON  UGHTING  &  POWER 
COMPANY 
DOCKET  NO.  ER97-3113-000. 
TEXAS  LmUTIES  ELECTRIC 
COMPANY 
CAE-10. 
DOCKET  NO.  ER97-4314-000,  OLD 
DOMINION  ELECTRIC 
COOPERATIVE 
CAE-11. 

OMITTED 
CAE-12. 
DOCKET  NO.  EL94-34-001, 
WESTERN  RESOURCES,  INC. 
CAE-13. 
DOCKET  NO.  ER97-4222-000,  IOWA 
POWER  PARTNERS  I.  L.LC. 
CAE-14. 

DOCKET  NOS.  ER96-447-000  AND 
OAg6-188-000,  NEVADA  POWER 


COMPANY 
CAE-15. 
DOCKET  NOS.  OA96-1 97-000  AND 
ER97-1719-O00,  OHIO  EDISON 
COMPANY  AND  PENNSYLVANL\ 
POWER  COMPANY 
CAE-16. 
DOCKET  NO.  ER96-2525-000,  PLUM 
STREET  ENERGY  MARKETING, 
INC. 
DOCKET  NO.  ER96-2585-000, 
NL\GARA  MOHAWK  POWER 
CORPORATION 
CAE-1 7. 
DOCKET  NOS.  ER95-1686-002,  003, 
ER9&-496-004  AND  005, 
NORTHEAST  LmLITIES  SERVICE 
COMPANY 
CAE-18. 

DOCKET  NO.  ER97-3583-000,  GS 
ELECTRIC  GENERATING 
COOPERATIVE,  INC. 
DOCKET  NO.  ER97-4084-000, 
DENVER  CITY  ENERGY 
ASSOOATES 
CAE-19. 
DOCKET  NO.  ER97-2499-001, 
FLORIDA  POWER  CORPORATION 
CAE-20. 
DOCKET  NO.  EL95-38-001,  SITHE/ 
INDEPENDENCE  POWER 
PARTNERS,  L.P.  V.  NIAGARA 
MOHAWK  POWER 
CORPORA'nON 
CAE-21. 
DOCKET  NO.  EL95-3-001, 
MIDAMERICAN  ENERGY 
COMPANY 
CAE-22. 
DOCKET  NOS.  TX93-4-004,  005 
AND  EL93-51-003,  FLORIDA 
POWER  AGENCY  V.  FLORIDA 
POWER  &  LIGHT  COMPANY 
CAE-23. 
DOCKET  NO.  EL97-39-000, 
SCHUYLKILL  ENERGY 
RESOURCES,  NC.  V. 
PENNSYLVANL\  POWER  &  UGHT 
COMPANY 
CAE-24. 
DOCKET  NO.  ER95-181-003, 
FLORIDA  POWER  k  UGHT 
COMPANY 
CAE-25. 
DOCKET  NO.  NJ97-2-O00,  OMAHA 
PUBUC  POWER  DISTRICT 

Consent  Agenda — GAS  AND  OIL 

CAG-1. 
DOCKET  NOS.  RP97-161-009,  010 

AND  RP97-329-O05,  IROQUOIS 

GAS  TRANSMISSION  SYSTEM. 

L.P. 
CAG-2. 
•    DOCKET  NOS.  RP97-343-000  AND 

001,  SEA  ROBIN  PIPELINE 

COMPANY 
CAG-3. 


53330  Federal  Register  /  Vol.  62,  No.  198  /  Tuesday.  October  14.  1997  /  Notices 


DOC3CET  NO.  RP96-190-010. 
COLORADO  INTERSTATE  GAS 
COMPANY 
CAG-^. 

OMITTED 
CAG-5. 

DOCKET  NOS.  RP97-272-002  AND 
TM97-2-59-000.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-6. 

OMITTED 
CAG-7. 

DOCKET  NOS.  PR96-9-000  AND  001 , 
LOUISIANA  STATE  GAS 
CORPORATION 
CAG-8. 

DOCKET  NO.  PR96-1 1-000.  LEE  8 
STORAGE  PARTNERSHIP 
CAG-9. 

DOCKET  NOS.  PR97-2-000  AND  001, 
TECO  PIPELINE  COMPANY 
CAG-10. 
DOCKET  NO.  PR97-1 3-000.  TEJAS 
GAS  PIPELINE  COMPANY 
CAG-11. 

DOCKET  NOS.  RP97-1-008,  RP97- 
201-006  AND  007.  NATIONAL 
FUEL  GAS  SUPPLY 
CORPORATION 
CAG— 12. 
DOCKET  NO.  RP97-«-005,  GRANITE 
STATE  GAS  TRANSMISSION.  INC. 
CAG-13. 

OMITTED 
CAG-14. 

DOCKET  NO.  RP95-1 36-007. 
WnjJAMS  NATURAL  GAS 
COMPANY 
CAG-15. 

DOCKET  NO.  RP96-190-009. 
COLORADO  INTERSTATE  GAS 
COMPANY 
CAG-16. 

DOCKET  NO.  RP96-199-006, 
MISSISSIPPI  RIVER 
TRANSMISSION  CORPORATION 
CAG-17. 

DOCKET  NO.  RP96-306-002, 
PAIUTE  PIPELINE  COMPANY 
CAG-18. 

DOCKET  NO.  RP96-347-006. 
NORTHERN  NATURAL  GAS 
COMPANY 
CAG-19. 

DOCKET  NO.  RP97-291-004. 
PANHANDLE  EASTERN  PIPE  LINE 
COMPANY 
CAG-20. 

OMITTED 
CAG-21. 
DOCKET  NO.  GT97-45-000. 
NORTHWEST  PIPELINE 
CORPORATION 
CAG-22. 

DOCKET  NOS.  RP94-15a-000,  RP94- 
266-000,  RP94-347-000  AND 
RP94-384-000.  ANR  PIPELINE 
COMPANY 
CAG-23. 


DOCKET  NO.  RP92-132-052. 
TENNESSEE  GAS  PIPELINE 
COMPANY 
CAG-24. 
DOCKET  NOS.  RP95-64-003  AND 
RP96-292-002,  TENNESSEE  GAS 
PIPELINE  COMPANY 
CAG-25. 
DOCKET  NO.  RP96-387-002. 
WILLIAMS  NATURAL  GAS 
COMPANY 
CAG-26. 

OMITTED 
CAG-27. 

DOCKET  NO.  RP97-4 18-001, 
PACIFIC  GAS  TRANSMISSION 
COMPANY 
CAG-28. 

DOCKET  NO.  OR97-1 2-000, 
LAKEHEAD  PIPE  LINE  COMPANY, 
LIMITED  PARTNERSHIP 
CAG— 29. 
DOodsT  NOS.  MG97-1 0-001  AND 

002.  PACIFIC  INTERSTATE 
TRANSMISSION  COMPANY 

CAC   30 
DOCKET  NO.  MG97-15-001.  KERN 
RIVER  GAS  TRANSMISSION 
COMPANY 
CAG-31. 
DOCKET  NO.  MG97-1 4-001, 
NATIONAL  FUEL  GAS  SUPPLY 
CORPORATION 
CAG-32. 

DOCKET  NO.  CP97-3-001. 
NORTHERN  STATES  POWER 
COMPANY  (WISCONSIN)  AND 
WISCONSIN  ELECTRIC  POWER 
COMPANY 
CAG-33. 
DOCKET  NO.  CP97-4-001, 
NORTHERN  STATES  POWER 
CONff  ANY  (MINNESOTA)  AND    • 
NORTHERN  POWER  WISCONSIN 
CORPORATION 
CAG-34. 
DOCKET  NO.  CP96-647-000,  GREAT 
LAKES  GAS  TRANSMISSION 
LIMITED  PARTNERSHIP 
CAG-35. 
DOCKET  NO.  CP96-596-000.  EL 
PASO  NATURAL  GAS  COMPANY 
CAG-36. 

DOCKET  NOS.  CP96-128-000.  001, 

003,  RP97-32-000,  001,  004.  RP97- 
231-000,  001,  002.  TA98-1-23-000 
AND  TM98-3-23-000,  EASTERN 
SHORE  NATURAL  GAS 
COMPANY 

CAG-37. 

DOCKET  NO.  CP97-1 26-000, 

SOUTHERN  NATURAL  GAS 

COMPANY 
CAG-38. 

DOCKET  NO.  CP97-8-000, 

WISCONSIN  ELECTRIC  POWER 

COMPANY 
DOCKET  NO.  CP97-659-000, 

WISCONSIN  PUBUC  SERVICE 


CORPORATION 
CAG-39. 
DOCKET  NO.  CP97-192-000.  NEW 
YORK  STATE  ELECTRIC  &  GAS 
CORPORATION 
CAG-40. 

DOCKET  NO.  CP97-318-000. 
ALGONQUIN  GAS 
TRANSMISSION  COMPANY 
CAG-41. 
DOCKET  NO.  CP97-596-000,  ANR 
PIPELINE  COMPANY 
CAG-42. 
DOCKET  NOS.  CP97-603-000  AND 
001,  EGAN  HUB  PARTNERS.  L.P. 
CAG-43. 

DOCKET  NOS.  CP97-92-000  AND 
001 .  TRANSCONTINENTAL  GAS 
PIPE  LINE  CORPORATION 
CAG-44. 

OMITTED 
CAG-45. 

DOCKET  NOS.  IS92-3-000.  IS93-6- 
000.  IS94-10-000.  IS97-2-004  AND 
IS97-1 5-000,  AMERADA  HESS 
PIPELINE  CORPORATION 
DOCKET  NOS.  IS92-4-000.  IS93-7- 
000,  IS94-1 1-000,  IS97-3-004, 
OR92-2-O00,  ARCO 
TRANSPORTATION  ALASKA. 
INC. 
DOCKET  NOS.  IS92-5-000.  IS93-8- 
000,  IS94-12-000  AND  IS97-4-004, 
BP  PIPELINES  (ALASKA)  INC. 
DOCKET  NOS.  IS92-6-000,  IS93-9- 
000,  IS94-14-000  AND  IS97-5-004, 
EXXON  PIPELINE  COMPANY 
DOCKET  NOS.  IS92-7-000,  IS93-ia- 
000,  IS93-38-O00,  IS94-3-O00, 
IS94-1 3-000,  IS94-1 5-000,  IS97- 
6-004  AND  IS97-16-000,  MOBIL 
ALASKA  PIPELINE  COMPANY 
DOCKET  NOS.  IS92-&-000.  IS93-11- 
000,  IS94-16-000,  IS97-7-004  AND 
IS97-10-000,  PHILLIPS  ALASKA 
PIPELINE  CORPORATION 
DOCKET  NOS.  IS92-9-000,  IS93-12- 
000,  [S94-1 7-000,  IS94-31-000 
AND  IS97-8-004.  UNOCAL 
PIPELINE  COMPANY 
DOCKET  NO.  OR92-5-000, 
CONOCO.  INC 

Hydro  Agenda 

H-1. 
RESERVED 

Electric  Agenda 

E-1. 

DOCKET  NOS.  EC96-7-000,  001, 
ER96-677-000,  001,  ER96-679-000 
AND  001.  UNION  ELECTRIC 
COMPANY  AND  CENTRAL 
ILLINOIS  PUBUC  SERVICE 
COMPANY. 

DOCKET  NO.  EL9&-1-000,  CENTRAL 
ILLINOIS  PUBLIC  SERVICE 
COMPANY,  CONSIDERATION  OF 
INTHAL  DEQSION  ON  PROPOSED 
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MERGER. 
E-2. 
OMITTED 

Oil  and  Gas  Agenda 

I.  PIPELINE  RATE  MATTERS 

PR-l(A). 
DOCKET  NOS.  RP93-5-027  AND 
RP93-96-007,  NORTHWEST 
PIPELINE  COMPANY,  ORDER  ON 
REHEARING 

PR-l(B). 

DOCKET  NOS.  RP92-163-O08,  RP92- 
170-008  AND  RP92-2  36-008, 
WILUSTON  BASIN  INTERSTATE 
PIPELINE  COMPANY.  ORDER  ON 
REHEARING 

PR-l(C). 

.    DOCKET  NO.  RP97-408-002, 
TRAILBLAZER  PIPELINE 
COMPANY,  ORDER  ON 
REHEARING 

PR-1(D). 

DOCKET  NOS.  RP97-406-001  AND 
RP96-144-001,NG 
TRANSMISSION  CORPORATION, 
ORDER  ON  REHEARING 

PR-1(E). 
DOCKET  NOS.  RP97-346-003  AND 
TM97-3-24-001,  EQUTTRANS. 
L.P.,  ORDER  ON  REHEARING 

PR-l(F). 
DOCKET  NO.  RP97-373-001,  KOCH 
GATEWAY  PIPELINE  COMPANY, 
ORDER  ON  REHEARING 

PR-l(G). 

DOCKET  NO.  RP97-375-O01. 
WYOMING  INTERSTATE 
COMPANY,  LTD..  ORDER  ON 
REHEARING 

PR-2(A). 
DOCKET  NOS.  RP97-331-001  AND 
002,  DECATUR  UTIUTIES,  CITY 
OF  DECATUR,  ALABAMA,  AND 
HUNTSVILLE  UTILmES,  CITY  OF 
HUNTSVILLE,  ALABAMA  V. 
MIDCOAST  INTERSTATE 
•   TRANSMISSION.  NC.  (FORMERLY 
ALABAMA-TENNESSEE 
NATURAL  GAS  COMPANY) 
DOCKET  NO.  RP97-514-000, 

HUNTSVILLE  UTnJTIES,  CITY  OF 
HUNTSVILLE,  ALABAMA  V. 
MIDCOAST  INTERSTATE 
TRANSMISSION.  INC..  ORDER  ON 
COMPLAINT  AND  REHEARING 

PR-2(B). 

DOCKET  NOS.  RP97-88-006  AND 
RP97-89-003,  MIDCOAST 
INTERSTATE  TRANSMISSION, 
INC..  ORDER  ON  REHEARING 

n.  PIPELINE  CERTinCATE  MATTERS 

PC-1. 
RESERVED 

Lois  D.  Caahell, 

Secretary. 

(FR  Doc.  97-27246  Filed  10-9-97;  11:40  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-690e-q 

McAdoo  Associates  Site-BMne  Streat 
Location  CERCLA  Section  122(h) 
Administrative  Sattiement;  Notice  of 
Proposed  Administrative  Cost 
Recovery  Settlement  Pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1960,  as  Amended 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice;  request  for  public 

comment 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  (CERCLA),  notice  is  hereby 
given  of  a  proposed  administrative  cost 
recovery  settlement  under  section 
122(h)(1)  of  CERCLA  concerning  the 
McAdoo  Associates  Site-Blaine  Street 
Location  in  Schuylkill  County, 
Pennsylvania,  which  was  signed  by  the 
EPA  Regional  Administrator.  Region  m. 
The  proposed  settlement  is  intended  to 
resolve  an  EPA  claim  under  section 
107(a)  of  CERCLA  against  Advanced 
Environmental  Technology  Corporation, 
Air  Products  &  Chemicals,  Inc.,  Crane 
Co.,  International  Flavors  8c  Fragrances, 
Inc.,  and  TRW^c.  The  settlement 
requires  the  settling  parties  to  pay 
$220,833  to  the  Hazardous  Substance 
Superfiind. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  settlement.  The  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  in,  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  The  agreement  has  been 
approved  by  the  Attorney  General, 
United  States  Department  of  Justice,  or 
her  designee. 

DATES:  Comments  must  be  submitted  on 
or  before  November  13, 1997. 

ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia.  PA  19107.  A  copy  of  the 


proposed  settlement  may  be  obtained 
from  Suzanne  Canning,  Regional  Docket 
Clerk  (3RC00).  U.S.  Environmental 
Protection  Agency,  Region  m,  841 
Chestnut  Building,  Philadelphia,  PA 
19107,  (215)  566-2476.  Comments 
should  reference  the  McAdoo 
Associates  Site-Blaine  Street  Location 
and  EPA  Docket  No.  III-93-49-DC  and 
should  be  forwarded  to  Ms.  Canning  at 
the  above  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Lydia  Isales  (3RC20),  Senior  Assistant 
Regional  Counsel,  U.S.  Enviroiunental 
Protection  Agency,  841  Chestnut 
Building,  Philadelphia,  PA  19107.  (215) 
566-2648. 

Dated:  September  30. 1997. 
Thonaa  Voltaggio, 

Acting  Regional  Administrator.  Region  DI. 
[FR  Doc  97-27125  Filed  10-1&-97;  8:45  am) 

HLLMQ  OOOE  BWQ  QQ  T 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Dodwl  No.  91-281] 

Calling  Number  Identification  Service; 
Callef  ID 

AGBICY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Communications 
Commission  (Commission)  issued  two 
Public  Notices  concerning  Petitions  for 
Reconsideration  filed  by  Siemens 
Business  Communications,  Inc. 
(Siemens)  and  US  West 
Communications,  Inc.  (USW).  The 
petitions  address  various  aspects  of  a 
Commission  order  released  on  March 
25, 1997. 

DATES:  ESiBctive  October  9, 1997. 
Interested  parties  may  file  comments 
regarding  Uiese  petitions  on  or  before 
October  29, 1997.  Reply  conunents  may 
be  filed  by  November  10,  1997. 
ADDRESSES:  Comments  should  be  sent  to 
William  F.  Caton,  Acting  Secretary. 
Federal  Communications  Commission, 
1919  M  Street  NW..  Washington.  DC 
20554.  Copies  of  documents  filed  with 
the  Commission  may  be  obtained  from 
the  International  Transcription  Service 
(ITS),  1231  20th  Street  NW.. 
Washington,  DC  20036,  (202)  857-3800. 
Docmnents  are  also  available  for  review 
and  copying  at  the  Federal 
Communication  Commission  Reference 
Center,  Room  239, 1919  M  Street.  N.W.. 
Washington.  D.C.,  Monday,  from  9:45 
a.m.  to  4:30  p.m.,  and  Tuesday  through 
Thursday,  from  9:00  a.m.  to  4:30  p.m.. 
(202) 418-0029. 
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FOR  FUtmCR  MFOfMA-nON  CONTACT: 

Technical  Information:  Debra  Harper, 
202-418-1574. 

Legal  Information:  Alan  Thomas,  202- 
418-2338. 

SUPPLEMENTARY  INFORMATION:  On  July 
23, 1997,  Siemens  Business 
Communication  Systems.  Inc.  (Siemens) 
filed  a  petition  requesting  that  the 
Commission  reconsider  certain  of  its 
rules  issued  in  Rules  and  Policies 
Regarding  Calling  Number 
Identification  Service— Caller  ID,  Third 
Report  and  Order,  Memorandum 
Opinion  and  Order  on  Further 
Reconsideration,  and  Memorandiun 
Opinion  and  Order  on  Reconsideration, 
CC  IDocket  No.  91-281.  FCC  97-103  (62 
FR  34015  June  24, 1997).  Specifically. 
Siemens  states  that:  the  Commission's 
ndes  are  unenforceable  against  private 
iHvnch  exchange  (PBX)  owners/ 
operators  because  the  language  of  the 
adopted  regulations  applies  only  to 
carriers;  actual  notice  of  the 
Commission's  rules  has  not  been 
provided  to  PBX  owners/operators  and 
will  result  in  widespread  non- 
compliance; manufacturers  have  only 
eight  months,  as  opposed  to  the  needed 
twenty -four  months,  to  incorporate  the 
required  upgrades;  the  Commission 
biled  to  conduct  a  cost-benefit  analysis 
before  requiring  upgrades  of  currentiy 
installed  PBX  systems;  and  that  PBX 
systems  should  enjoy  the  same 
exemptions  as  granted  to  Centrex 
systems  that  currenUy  use  *  6  or  *  8  for 
dialing  functions  other  than  calling 
party  number  (CPN)  blocking  or 
unblocking.  Siemens  recommends  that 
the  Commission  take  the  following 
action:  suspend  the  March  25, 1998 
compliance  deadline;  grandfather  all  in- 
place  PBX  equipment;  allow  PBX 
manufacturers  at  least  two  years  or  until 
January  1,  2000  to  incorporate  CPN 
blocking  and  unblocking  signaling  in 
new  PBX  equipment:  allow  PBX 
systems  the  same  dialing  exemptions 
allowed  Centrex  systems;  and  clarify 
which  PBX  signaling  methods  are 
acceptable  for  passing  CPN  blocking  and 
unblocking  information. 

On  July  24. 1997.  US  West 
Communications,  Inc.  (USW)  Ohio  filed 
a  petition  requesting  that  the 
Commission  reconsider  certain  of  its 
rules  established  in  Rules  and  Policies 
Regarding  Calling  Number 
Identification  Service— Caller  ID.  Third 
Report  and  Order,  Memorandum 
Opinion  and  Ordw  on  Further 
Reconsideration,  and  Memorandum 
Opinion  and  Order  on  Reconsideration, 
CC  Docket  No.  91-281,  FCC  97-103  (62 
FR  34015  June  24, 1997).  USW  states 
that  Nortel  DMS-100  switches  are  not 


capable  of  providing  *  82  blocking 
mechanisms  and,  thus,  requests  a 
reconsideration  of  blocking  code 
requirements  with  respect  to  party  lines. 
Alternatively,  USW  requests  a  waiver 
with  respect  to  customers  served  by 
Nortel  DMS-100  switches. 

Comments  for  both  petitions  may  be 
filed  on  or  before  October  29, 1997. 
Reply  comments  may  be  filed  by 
November  10,  1997. 

Federal  Communicationa  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-27070  Filed  10-10-97;  8:45  am] 

MLUNaCOOE  sna-Qi-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreefnent(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street.  N.W..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  IX:  20573.  within  10  days 
of  the  date  this  notice  appeers  in  the 
Federal  Register. 

Agreement  No.:  224-201034 

Title:  Broward  Coimty/Discovery  Cruise 
Terminal  Agreement 

Parties: 
Broward  County,  Florida  (Port 

Everglades) 
Discovery  Cruise  Services.  Inc. 
(Discovery) 

Synopsis:  The  proposed  Agreement 
autborizes  Broward  County  to  provide 
berthing  and  related  terminal 
fiau:ilitie8,  and  passenger  wharfage  at  a 
reduced  rate,  to  Discovery  in 
exchange  for  its  agreement  to  provide 
daily  passenger  cruise  service  firom 
Port  Everglades. 

Agreement  No.:  224-201035 

Title:  Port  of  Galveston/Del  Monte  Fresh 
Produce  N.S.,  Inc. 

Parties: 
Board  of  Trustees  of  the  Galveston 

Wharves 
Del  Monte  Fresh  Produce  N.A.,  Inc. 

Synopsis:  The  proposed  Agreement 
permits  the  Port  of  Galveston  to  lease 
to  Del  Monte  property  located  at  Pier 
18  for  the  purpose  of  handling  fresh 
fruit  and  other  produce,  and  all 
general  cargo  transported  by  Del 
Monte's  chartered,  owned  or 
affi^igbted  vessels.  The  term  of  the 
Agreement  is  for  five  years. 


Dated:  October  7, 1997. 

By  Order  of  the  Federal  Maritime 
Commission. 
JoMph  C  Polking, 
Secretary. 

(FR  Doc.  97-27064  Filed  10-10-97;  8:45  am] 
MUJNO  COOE  STSO-M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttM  Secretary 

Agency  information  Collection 
ActivltiM:  Submission  for  0MB 
Review;  Comment  Ftequest 

The  Department  of  Health  and  Hiunan 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recentiy  submitted  to  OMB. 

1.  Voluntary  Industry  "Partner" 
Survey  to  Implement  Executive  Order 
12862— The  Department  of  Health  and 
Human  Services  plans  to  conduct  mail 
surveys  of  its  contractors  in  each  agency 
to  obtain  feedback  for  improving 
acquisition  products  and  services — 
Respondents:  Contractors  of  the 
Department:  Annual  Responses:  2400; 
Average  Burden  per  Response:  12 
minutes;  Total  Annual  Burden:  480 
hours.  OMB  Desk  Officer  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  NW., 
Washington.  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer.  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  October  1. 1997. 
Omnia  P.  WiiUams, 
Deputy  Assistant  Secretary,  Budget. 
[FR  Doc.  97-27104  Filed  10-10-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adrntnistration 

Dental  Products  Panel  of  the  Medical 
Devices  Advisory  Committee;  Notice  of 
Meeting 

AOBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  aimounces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Dental  Products 
Panel  of  the  Medical  Devices  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  3, 1997,  9  a.m.  to 
5:30  p.m.;  November  4, 1997.  8:30  a.<m. 
to  5:30  p.m.;  and  November  5. 1997,  8 
a.m.  to  12  m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Pamela  D.  Scott, 
Center  for  Devices  and  Radiological 
Health  (HF^-480).  Food  and  Drag 
Administration.  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-827-5283.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12518.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  November  3, 1997,  the 
committee  will  discuss  the  previously 
unclassified  devices  for  use  in  the 
diagnosis  and/or  treatment  of 
temporomandibular  joint  dysfunction 
and  oral-facial  pain  (e.g.,  muscle 
monitor  devices,  )aw  tracking  devices, 
TENS  (transcutaneous  electrical  nerve 
stimulation)  devices,  EMG 
(electromyographic)  devices,  and 
idtrasoutnd  devices).  The  committee  wiU 
provide  comments  on  the  types  of 
devices  to  be  included  within  this 
category  under  these  indications,  which 
will  assist  FDA  in  developing  a 
comprehensive  strategy  for  subsequent 
classification  efforts.  This  discussion 
will  not  include  previously  classified 
devices  such  as  temporomandibular 
joint  implants.  The  proposed  listing  of 
devices  to  be  included  within  this 
category  will  be  placed  on  CDRH's 
Internet  website  at  http://www.fda.gov/ 
cdrh.  The  topical  index  may  be 
consulted  for  its  specific  location.  On 


November  4, 1997,  the  committee  will 
discuss  and  make  recommendations  to 
FDA  regarding  the  reclassification  of 
subgroups  of  endosseous  dental  implant 
devices.  The  following  subgroups  of 
endosseous  implants  will  be  included: 
Coated  and  uncoated  hollow  cylinder 
and  solid  cylinder  implants,  coated  and 
imcoated  screw  type  implants  (other 
than  the  commercially  pure  titanium 
screw  type  implant  previoiisly  proposed 
for  reclassification),  coated  and 
uncoated  blade  type  implants,  implants 
with  special  enhanced  retention 
mechanisms  and  transitional  implants. 
The  coated  implants  may  be  further 
divided  into  porous  coatings  (e.g., 
titanium  bead  coatings),  nonporous 
coatings  (e.g.,  titanium  plasma  spray 
coatings),  metallic  coatings  and  ceramic 
coatings  (e.g.,  hydroxylapatite  coatings). 
The  committee  will  also  discuss  and 
make  recommendations  regarding  the 
classification  of  oral  appliances  for  the 
treatment  of  obstructive  sleep  apnea  and 
snoring.  On  November  5, 1997,  the 
committee  moII  continue  discussion  of 
the  classification  of  oral  appliances  for 
the  treatment  of  obstructive  sleep  apnea 
and  snoring  if  time  does  not  permit  this 
issue  to  be  completed  on  November  4, 
1997. 

Procedure:  On  November  3, 1997, 
from  9  a.m.  to  5:30  p.m.;  November  4. 
1997,  from  8:30  a.m.  to  4:30  p.m.;  and 
on  Novembe^F  5, 1997,  from  8  a.m.  to  12 
m.,  the  meeting  is  open  to  the  public. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  October 
27, 1997.  Oral  presentations  from  the 
public  regarding  devices  with 
indications  for  use  involving  the 
diagnosis  and/or  treatment  of 
temporomandibular  joint  dysfunction 
and  oral-facial  pain  will  be  scheduled 
between  approximately  9:30  a.m.  and  10 
a.m.  on  November  3. 1997.  Oral 
presentations  from  the  public  regarding 
the  reclassification  of  subgroups  of 
endosseous  dental  implant  devices  will 
be  scheduled  between  approximately 
8:45  a.m.  and  9:15  a.m.  on  November  4, 
1997.  Oral  presentations  from  the  public 
regarding  the  classification  of  oral 
appliances  for  the  treatment  of 
obstructive  sleep  apnea  and  snoring  will 
be  scheduled  between  approximately 
3:15  p.m.  and  3:45  p.m.  on  November  4, 
1997.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  October  27, 1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argiunents 


they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  IS  days  prior  to  the 
November  3,  4.  and  5, 1997,  Dental 
Products  Panel  of  the  Medical  Devices 
Advisory  Committee  meeting.  Because 
the  agency  believes  there  is  some 
urgency  to  bring  this  issue  to  public 
discussion  and  qualified  members  of  the 
Dental  Products  Panel  of  the  Medical 
Devices  Advisory  Committee  were 
available  at  this  time,  the  Commissioner 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Closed  CommiHee  Deliberations:  On 
November  4, 1997,  from  4:30  p.m.  to 
5:30  p.m.,  the  meeting  will  be  closed  to 
permit  discussion  of  trade  secret  and/or 
confidential  information  (5  U.S.C 
552b(c)(4))  regarding  denta^device 
issues. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  8. 1997. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(FR  Doc.  97-27233  Filed  10-9-97;  10:26  am] 

eaUNQ  CODE  41W-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Ravimr;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  October  15-17, 1997. 

Time:  8:00  a.m. 

Place:  Doubletree  Hotel,  Rockville. 
Maryland. 

Contact  Person:  Dr.  Christine  Melchior. 
ScientiGc  Review  Administrator,  6701 
Rockledge  Drive,  Room  4118,  BetSesda. 
Maryland  20892,  (301)  435-1713. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  17, 1997. 

rime:  11:00  a.m. 
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Place:  NIH.  Rockledge  2,  Room  4202. 
Telepho^  Conference. 

Contact  Person:  Dr.  Calbert  Laing. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4202.  Bethesda. 
Maryland  20892.  (301)  435-1221. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  17-18. 1997. 

Time:  8:30  a.m. 

Place:  George  Washington  University  Inn. 
Washington.  DC 

Contact  Person:  Dr.  Richard  Marcus, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5194.  Bethesda. 
Maryland  20892,  (301)  435-1256. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  19, 1997. 

Time:  10:15  a.m. 

Place:  NIH.  Rockledge  2.  Room  5200, 
Telephone  Conference. 

Contact  Person:  Dr.  Bob  Weller,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5200,  Bethesda,  Maryland  20892,  (301) 
435-1259. 

Purpose/ Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Clinical  Sciences. 

Date.  October  31. 1997. 

rime:  9:00  a.OL 

P/oce:  Holiday  Inn-Georgetowm. 
Washington,  DC. 

Contact  Person:  Dr.  Nancy  Shinowara. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5216,  Bethesda, 
Maryland  20892,  (301)  435-1173. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  18-19. 1997. 

Time:  8:30  a.m. 

Place:  Wyndham  Bristol  Hotel. 
Washington,  DC. 

Contact  Person:  Dr.  rumilla  Day.  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  6152.  Bethesda.  Maryland  20892.  (301) 
435-1037. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  19-20. 1997. 

Time:  8:30  a.m. 

Place:  Ramada  Inn,  Rockville,  Maryland. 

Contact  Person:  Dr.  Timothy  Henry, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4180,  Bethesda. 
Maryland  20892.  (301)  435-1147. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  21. 1997. 
Time:  8:30  a.m. 

Place:  Bethesda  Marriott.  Bethesda, 
Maryland. 

Contact  Person:  Dr.  Luigi  Ciacometti. 
Scientific  ^view  Administrator,  6701 
Rockledge  Drive,  Room  5170,  Bethesda. 
Maryland  20892,  (301)  435-1236. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  Information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 


of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  October  6. 1997. 
UVeroe  Y.  Striogfiaid, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-27092  Filed  10-10-97;  8:45  am] 
MJJNQ  COOK  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  instltutas  of  HMlth 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Heart,  Lung,  and  Blood 
Institute  Special  Emphasis  Panel  (SEP) 
meetings: 

Name  of  SEP:  Transfusion- Associated 
Immunomodulation  (TRIM)  Telephone 
Confisrence  Call. 

Date:  November  5, 1997. 

Time:  1:30  p.m. 

Place:  Two  Rockledge  Center,  Room  7214. 
S701  Roddedge  Drive,  Bethesda.  Maryland 
20892.  ,. 

Contact  Person:  Louise  ConMn,  Ph.D., 
Two  Rockledge  Center,  Room  7180.  6701 
Rockledge  Drive.  Bethesda,  MD  20892-7924. 
(301)  435-0270. 

Purpose/Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  SEP:  Lipoprotein  Metabolism  in 
Atherosclerosis. 

Date:  December  8-9. 1997. 

rime:  7:30  p.m. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase,  Maryland 
20815. 

Contact  Person:  Ivan  Baines.  Ph.D..  Two 
Roddedge  Center,  Room  7184. 6701 
Rockledge  Drive,  Bethesda.  MD  20892-7924, 
(301)  435-0277. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  title  5 
U.S.C.  Applications  and/or  contract 
proposals  and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 


Dated:  October  6. 1997. 
UVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-27095  Filed  10-10-97;  8:45  am] 

BiUJNa  CODE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closad  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (S  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda  Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
MenUl  Health  Special  Emphasis  Panel. 

Date:  October  15. 1997. 

Time:  11  a.  m. 

Place:  Double  Tree  Hotel.  1750  Rockvill* 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Gavin  T.  Wilkom. 
Parklawn  Building.  Room  9C-18. 5600 
Fishen  Lane,  Rockville,  MD  20857. 
Telephone:  301.  443-4868. 

Committee  NameiHatiamal  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  Octot>er  30.  1997. 

rime:  1  p.m. 

Place:  Parklawn  Building,  Room  90-18. 
5600  Fishers  Lane.  Rockville,  MO  20857. 

Contact  Person:  Gavin  T.  Wilkom. 
Parklawn  Building,  Room  9C-18.  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Telephone:  301.  443-4868. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
Applications  and/or  prop>osals  and  the 
discussions  co\ild  reveal  confidential  trada 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281, 93.282) 

Dated:  October  6, 1997. 
LaVema  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-27094  Filed  10-10-97;  8:45  am] 
BiUJNO  CXXX  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Resewch:  Actions 
Under  ttte  Guidelines 

AQENCY:  National  Institutes  of  Health 

(Ntfl).  PHS,  DHHS. 

ACnON:  Notice  of  Actions  IJ^der  the 

NIH  Giudelines  for  Research  Involving 

Recombinant  DNA  Molecules  (NIH 

Guidelines). 

SUMMARY:  This  notice  sets  forth  actions 
to  be  taken  by  the  Director,  National 
Institutes  of  Health  (NIH),  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496,  amended  59  FR  40170, 60  FR 
20726. 61  FR  1482. 61  FR  10004. 62  FR 
4782. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Background  documentation  and 
additional  information  can  be  obtained 
from  the  OfBce  of  Recombinant  DNA 
Activities  (ORDA),  National  Institutes  of 
Health.  MSC  7010. 6000  Executive 
Boulevard,  Suite  302,  Bethesda, 
Maryland  20892-7010,  Phone  301-496- 
9838.  FAX  301-496-9839.  The  ORDA 
web  site  is  located  at  http:// 
www.nih.gov/od/orda  for  fiuther 
information  about  the  ofBce. 
SUPPLBiEHTARY  INFORMATION:  Today's 
action  is  being  promulgated  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (NIH 
Guidelines).  The  proposed  actions  were 
published  for  comment  in  the  Federal 
Reglsier  of  February  14. 1997  (62  FR 
7108),  and  reviewed  by  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAG)  at  its  meeting  on  March  6. 1997. 

L  Background  Information  and 
Decisiona  on  Actions  Under  tiw  NIH 
Guidelines 

In  a  letter  dated  December  2, 1995,  Dr. 
Kenneth  I.  Bems  (President),  Dr.  Gail 
Cassel  (Chair,  Public  and  Scientific 
Affairs  Board),  and  Dr.  Diane  O. 
Fleming  (Chair,  Subcommittee  on 
Laboratory  Safety)  of  the  American 
Society  for  Microbiology  (ASM) 
requested  that  Equine  morbillivirus, 
Sabia,  and  Flexal  be  added  to  Appendix 
B  of  the  NIH  Guidelines.  The  Centers  for 
Diseases  Control  and  Prevention  (CDC) 
has  developed  a  list  of  select  agents 
identified  as  potential  weapons  for 
biological  terrorism.  These  select  agents 
are  subject  to  Federal  regulation  42  CFR 
Part  72.  published  by  CDC  on  October 
24. 1996,  in  the  Federal  Register  (61  FR 
■55190).  This  regulation  promulgates  the 
final  rule  of  additional  requirements  for 
facilities  transferring  or  receiving  select 


agents.  Most  of  the  biological  agents  in 
the  select  agents  list  are  already 
included  in  Appendix  B  except  these 
three  agents  requested  for  inclusion  by 
ASM.  In  a  letter  dated  December  20, 
1996,  ORDA  asked  Dr.  Flemming  to 
clarify  the  proper  Risk  Group 
classification  of  these  three  viruses..  In 
her  letter  dated  February  3, 1997,  Dr. 
Fleming  stated  that  Flexal  virus  should 
be  listed  as  a  Risk  Group  3  agent  based 
on  the  classification  recommended  in 
the  CDC/NIH  publication  entitied: 
Biosafety  in  Microbiological  and 
Biomedical  Laboratories.  3rd  Edition. 
1993.  Sabia  virus  and  Equine 
morbillivirus  have  not  been  formally 
classified  in  this  publication.  Dr. 
Fleming  stated  that  she  has  consulted 
with  Dr.  Michael  P-  Kiley.  Chairman  of 
the  Subcommittee  on  Arboviral 
Laboratory  Safety  (SALS)  of  the 
American  Society  for  Tropical  Medicine 
and  Hygine,  with  regard  to  the  proper 
Risk  &oup  classification  of  thrae  two 
vinises.  Dr.  Kiley  recommended  that 
Sabia  and  Equine  morbillivirus  should 
be  classified  as  Risk  Group  4  agents. 
Risk  Group  4  agents  are  handled  under 
Biosafety  Level  4  physical  containment, 
because  they  are  likely  to  cause  serious 
or  lethal  hiunan  disease  for  which 
preventive  or  therapeutic  interventions 
are  not  available. 

The  ASM  request  was  reviewed  by 
Brian  R.  Murphy,  M.D.,  Head, 
Respiratory  Viruses  Section,  NIH,  and 
Stephen  E.  Straus,  M.D.,  Chief, 
Laboratory  of  Clinical  Investigation, 
NIH.  Dr.  Murphy  presented  his  review 
and  Dr.  Straus'  written  review  at  the 
March  6-7. 1997,  RAG  meeting.  Dr. 
Murphy  and  Dr.  Straus  concuned  with 
the  ASM  request  with  regard  to  the 
classification  of  these  three  viruses. 

The  RAC  deliberated  the  issue  at  the 
March  6-7. 1997,  RAC  meeting.  A 
motion  was  made  by  the  RAC  to  amend: 
(1)  Appendix  B-ffl-D,  Risk  Group  3 
(RG3)— Viruses  and  Prions,  to  include 
Flexal,  an  arenavirus,  and  (2)  Appendix 
B-IV-D,  Risk  Group  4  (RG4}— Viral 
Agents,  to  include  Sabia,  an  arenavirus, 
and  Equine  morbillivirus,  a 
paramyxovirus.  The  motion  passed  by  a 
vote  of  8  ii^vor,  0  opposed,  and  no 
abstentions. 

I  accept  the  RAC  recommendations, 
and  the  NIH  Guidelines  will  be 
amended  accordingly. 

n.  Summary  of  Actions 

A.  Appendix  B-W-D.  Risk  Group  3 
(RG3)— Viruses  and  Prions,  will  be 
amended  to  include  Flexal,  an 
arenavirus. 

B.  Appendix  B-IV-D.  Risk  Group  4 
{RG4)— -Viral  Agents,  will  be  amended 


to  include  Sabia,  an  arenavirus,  and 
Equine  morbillivirus,  a  paramyxovinis. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  ofiicial  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
in  its  armoimcements  the  number  and 
tide  of  affiected  individual  programs  for 
the  guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  virtually 
every  NIH  and  Federal  research  program 
in  which  DNA  recombinant  molecule 
techniques  could  be  used,  it  has  been 
determined  not  to  be  cost  effective  or  in 
the  public  interest  to  attempt  to  list 
these  programs.  Such  a  list  would  likely 
require  several  additional  pages.  In 
addition.  NIH  could  not  be  certain  that 
every  Federal  program  would  be 
included  Bs  many  Federal  agencies,  as 
well  as  private  organizations,  both 
national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of 
the  individual  program  listing,  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  September  30, 1997. 
Harold  Varmas, 

Director,  National  Institutes  of  Health. 
(FR  Doc  97-27093  Filed  10-10-97;  8:45  am) 

BUJNQ  COOe  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildlHe  Service 

Notice  of  Availability  of  the 
Assessment  Plan:  Grant  Calumet 
River,  Indiana  Harbor  Ship  Canal, 
Indiana  Hartwr  and  Associated  l.ake 
Michigan  Environments 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTKM:  Notice. 

SUMMARY:  Notice  is  given  that  die 
document  tided  "Assessment  Plan  for 
the  Natural  Resource  Damage 
Assessment  of  the  Grand  Calumet  River, 
Indiana  Harbor  Ship  Canal,  Indiana 
Harbor  and  Associated  Lake  Michigan 
Environments"  ("The  Plan")  will  be 
available  for  public  review  and 
comment  on  the  date  of  publication  in 
the  Federal  Register.  The  U.S. 
Department  of  the  Interior,  and  The 
State  of  Indiana  ("trustees")  are  trustees 
for  natural  resources  considered  in  this 
assessment,  pursuant  to  subpart  G  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan.  40  CFR 
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300.600  and  300.610,  and  Executive 
Order  12580. 

The  trustees  are  following  the 
guidance  of  the  Natural  Resource 
Damage  Assessment  Regulations  found 
at  43  CFR  Part  11.  The  public  review  of 
the  Plan  annoimced  by  this  Notice  is 
provided  for  in  43  CFR  11.32(c). 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Plan.  Copies  of  the  Plan  can  be 
requested  from  the  address  listed  below. 
All  written  comments  %viU  be 
considered  by  the  trustees  and  included 
'  in  the  Report  of  Assessment,  at  the 
conclusion  of  the  assessment  process. 

DATES:  Written  comments  on  the  Plan 
must  be  submitted  by  November  13, 
1997. 

AOOAESSES:  Requests  for  copies  of  the 
Plan  may  be  made  to:  • 

Supervisor.  Ecological  Services  Office, 
U.S.  Fish  and  Wildlife  Service.  620  S. 
Walker  Street.  Bloomington,  Indiana 
47403. 

or: 

Ms.  Elizabeth  Admire,  Indiana 
Department  of  Environmental 
Muiagement,  100  N.  Senate  Avenue. 
P.O.  Box  6015.  Indianapolis,  Indiana 
46206-6015. 

Comments  on  the  Plan  should  be  sent 
to  the  the  Indiana  Department  of 
Environmental  Management  at  the 
address  listed  above.  The  trustees  wiU 
coordinate  comment  review. 

SUPPtaiENTARY  INFORMATK)N:  The 

trustees  are  undertaking  an  assessment 
of  damages  resulting  &om  the  suspected 
injury  to  natural  resources  of  the  Grand 
Calumet  River,  Indiana  Harbor  Ship 
Canal,  Indiana  Harbor  and  Associated 
Lake  Michigan  Environments  which 
have  been  exposed  to  hazardous 
substances  released  by  area  steel  mills, 
refineries  and  other  potential  sources.  It 
is  suspected  that  this  exposure  has 
caused  injury  and  resultant  damages  to 
trustee  resources.  The  injury  and 
resultant  damages  will  be  assessed 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended,  and  the  Clean  Water  Act.  as 
amended.  The  Plan  addresses  the 
trustees'  overall  assessment  approach 
and  utilizes  existing  data.  Plan  addenda 
may  be  prepared  by  the  trustees  to 
provide  public  notice  of  additional  data 
collection  activities. 
WilUam  F.  Hwtwlg. 

Regional  Director,  Region  3,  U.S.  Fiah  and 
Wildlife  Service. 
(PR  Doc.  97-26788  Filed  10-10-97;  8:45  am] 

aiUJNG  CODE  4310-aS-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvic* 

General  Management  Plan;  Point 
Reyes  National  Seashore,  California; 
Notica  of  Intent  To  Prepare  an 
Environmental  impact  Statement 

summary:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Point  Reyes  National 
Seashore  and  initiate  the  scoping 
process  for  this  document.  This  notice 
is  in  accordance  with  40  CFR  1501.7 
and  40  CFR  1508.22,  of  the  regulations 
of  the  President's  Coimcil  on 
Environmental  Quality  for  the  National 
Environmental  Policy  Act  of  1969, 
Public  Uw  91-190. 

Background 

The  purpose  of  the  GMP/EIS  will  be 
to  state  the  management  philosophy  for 
the  Seashore  and  provide  strategies  for 
addressing  major  issues.  Two  types  of 
strategies  will  be  presented  in  the  CMP: 
(1)  Those  reqtiired  to  manage  and 
preserve  cultural  and  natural  resources; 
and  (2)  those  required  to  provide  for 
safe,  accessible  and  appropriate  use  of 
those  resources  by  visitors.  Based  on 
these  strategies,  the  GMP  will  identify 
the  programs,  actions  and  support 
facilities  needed  for  their 
implementation. 

Persons  wishing  to  comment  or 
express  concerns  on  the  management 
issues  and  future  management  direction 
of  Point  Reyes  National  Seashore  should 
address  these  to  the  Superintendent, 
Point  Reyes  National  Seashore.  Point 
Reyes,  California  94956.  Questions 
regarding  the  plan  should  be  addressed 
to  the  superintendent  either  by  mail  to 
the  above  address,  or  by  telephone  at 
(415)  663-8522.  Comments  on  the 
scoping  of  the  proposed  GMP/EIS 
should  be  received  no  later  than  January 
31, 1998. 

Public  scoping  sessions  to  receive 
comments  and  suggestions  will  be 
conducted  during  the  scoping  period  at 
the  park  and  in  the  vicinity.  The  times 
and  locations  of  these  sessions  will  be 
announced  in  the  local  media. 

The  responsible  official  is  John  J. 
Reynolds,  Regional  Director,  Pacific 
West  Region.  National  Park  Service.  The 
draft  GMP/EIS  is  expected  to  be 
available  for  public  review  in  the  spring 
of  1999,  and  the  final  GMP/EIS  and 
Record  of  Decision  completed  early  in 
2000. 


Dated:  September  30, 1997. 
lohn  Reyaolds, 

Regional  Director,  Pacific  Weat  Region. 
(FR  Doc.  97-27107  Filed  10-10-97;  8:45  am) 

BILUNQ  OOOC  431»-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Comprehensive  Management  Plan/ 
Environmental  Impact  Statement  for 
the  Vancouver  National  Historic 
Reserve,  Washington 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

SUMMARY:  The  National  Park  Service,  in 
cooperation  with  the  City  of  Vancouver, 
Washington,  U.S.  Army,  and  the  State  of 
Washington,  will  prepare  a 
comprehensive  management  plan  and 
environmental  impact  statement  (EIS) 
for  the  Vancouver  National  Historic 
Reserve  in  Vancouver,  Washington. 

The  366-acre  Reserve,  which  includes 
Fort  Vancouver  National  Historic  Site, 
Vancouver  Barracks,  Officers  Itow, 
Pearson  Field,  the  Water  Resources 
Education  Center,  and  portions  of  the 
Columbia  River  Waterfront,  was 
established  with  the  signing  of  Public 
Law  104-333  on  November  12, 1996. 
The  Reserve  is  to  be  administered  in 
accordance  with  a  comprehensive 
management  plan  to  be  developed  by  a 
partnership  consisting  of  the  U.S.  Army, 
the  National  Park  Service,  the  City  of 
Vancouver,  and  the  State  of  WasMngton 
Office  of  Historic  Preservation. 

The  comprehensive  management  plan 
will  take  a  long-range  look  at  ways  to 
protect  the  Reserve  resources  and 
opportunities  for  management  and  use, 
and  will  help  determine  management 
direction  for  the  next  10  to  15  years. 
One  of  the  primary  components  of  the 
plan  is  interpretive  planning. 
Interpretive  planning  identifies  the 
primary  interpretive  themes, 
recommends  appropriate  interpretive 
services,  facilities,  and  programs  that 
will  best  communicate  the  Historic 
Reserve's  purpose,  significance, 
compelling  stories,  themes,  and  values. 
The  plan  will  also  define  roles  and 
responsibilities  of  the  Reserve  partners 
and  provide  estimates  of  management, 
development,  and  operating  costs  and 
staffing  needs. 

The  legislation  establishing  the 
Reserve  also  directed  that  the  Plan 
include  an  economic  study  for  Pearson 
Field.  The  Partners  will  work  to 
determine  the  scope  of  the  study  and  to  - 
look  at  funding  options  in  preparing  the 
study  as  an  attachment  to  the  final  plan. 


Federal  Register  /  Vol.  62,  No.  198  /  Tuesday,  October  14,  1997  /  Notices  53337 


DATES:  A  newsletter  will  be  issued  in 
October  1997,  that  will  describe  the 
planning  process  and  schedule,  and  list 
the  draft  purpose,  significance,  and 
interpretive  themes  for  the  Reserve. 

Public  scoping  meetings  to  discuss 
the  planning  process,  solicit  public 
input  on  the  purpose,  significance,  and 
desired  future  conditions  for  the 
Reserve,  and  identify  issues  toiie 
addressed  in  the  EIS  will  be  held  on 
October  29, 1997,  at  7:30  p.m.  at  the 
Doubletree  Hotel  at  the  Quay,  100 
Columbia  Street,  Vancouver, 
Washington,  and  on  October  30, 1997,  at 
the  Oregon  Historical  Society,  Oregon 
History  Center,  1200  3.W.  Park  Avenue, 
Portland,  Oregon,  at  12:00  noon. 

ADDRESSES:  As  part  of  the  scoping 
process,  the  public  is  encouraged  to 
send  written  comments  and  suggestions 
concerning  the  preparation  of  the  plan 
and  EIS  by  November  14, 1997,  to:  Tony 
Sisto,  Superintendent,  Fort  Vancouver 
National  Historic  Site,  612  E.  Reserve 
Street,  Vancouver,  WA  98661. 

R>R  FURTHER  INFORMATION:  Contact  Mr. 
Lawrence  Beal,  Planning  Team  Leader, 
at  Vancouver  National  Historic  Reserve 
Planning  Team.  Denver  Service 
Center— Beal  DSC/RP,  12795  West 
Alameda  Parkway,  PO  Box  25287. 
Denver,  CO  80225-9901,  or  call  (505) 
899-0205,  ext.  224,  or  E-mail  at:  larry — 
_beal®nps.gov.  The  NPS  Internet 
Homepage  at  http://www.nps.gov/ 
planning  will  also  have  the  newsletter 
and  further  information  about  this  plan 
and  EIS. 

Dated:  September  30, 1997. 
Rory  Westberg, 

Superintendent,  Columbia  Cascades  Support 

Office,  Pacific  West  Region. 

[FR  Doc.  97-27106  Filed  10-10-07:  8:45  am] 

MLUNa  cow  4310-7IM> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  4,  1997.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
D.C.  20013-7127.  Written  comments 


should  be  submitted  by  October  29, 

1997. 

Carol  D.  ShnU. 

Keeper  of  the  National  Register. 

ARKANSAS 

Washington  Cooiitjr 

Evergreen  Cemetery,  Jet.  of  University  and 
William  Sts.,  Fayetteville,  97001279 

COLORADO 

Costilla  County 

Salazar,  A. A.,  House  (Ornamental  Concrete 
Block  Buidings  in  Colorado  MPS),  603 
Main  St,  San  Luis,  97001281 

DehaConnty 

Stolte  House  (Ornamental  Concrete  Block 
Buildings  in  Colorado  MPS),  1812  CO  65, 
Cedaredge  vicinity,  97001280 

FLORIDA 

Broward  County 

Bryan  Building,  220-230  Brickell  Ave.,  Fort 
Lauderdale,  97001282 

Putnam  County 

Tenney  House  and  Groveland  Hotel,  100  and 
102  Conunercial  Ave.,  Federal  Point, 
97001284 

Volusia  County 

Seybold  Baking  Company  Factory  (Daytona 
Beach  MPS),  800  Orange  Ave.,  Daytona 
Beach,  97001283 

IOWA 

Appanooaa  County 

Appanoose  County  SherifTs  House  and  Jail 
(Centerville  MfS).  527  N.  Main  St, 
Centerville.  97001292 

Courthouse  Square  Historic  District 
(Centerville  MPS),  Roughly  bounded  by 
Van  Buren.  Haynes,  Maple,  and  10th  Sts., 
Centerville.  97001291 

Drake  Public  Library  (Centerville  MPS),  115 
Drake  Ave..  Centerville,  97001290 

Cem  Gordo  County 

First  Church  of  Christ  Scientist,  23  Ttiird  St, 
NW.  Mason  City.  97001285 

Fayette  County 

Maynard  Town  Hall  and  Jail.  330  Main  St  W, 
Maynard.  97001286 

Montgomery  County 

Osborne,  Edmund  B.,  House,  1020  Boundary 
St,  Red  Oak,  97001287 

Poweshiek  County 

Manatt,  William,  House.  306  Jadcson  St. 
Brooklyn,  97001288 

Woodbury  County 

Nancy  Elizabeth  Day  Nurseiy.  814  Court  St. 

Sioux  City.  97001293 
Schulein,  Ben  and  Harriet,  House,  2604 

Jackson  St.,  Sioux  City,  97001280 

MARYLAND 
Frederick  County 

C^aiToUton  Manor,  5809  Manor  Woods  Rd., 
Buclceysto%vn  vicinity,  97001294 


BaMmore  Independeot  City 

SS  JOHN  W.  BROWN  (Uboty  Ship),  Pier  1, 
Clinton  St,  Baltimore,  97001295 

MASSACHUSETTS 

Worcester  County 

Bolton  Center  Historic  District,  Roughly 
along  Main  St,  between  Harvard  Rd.  and 
1-495,  Bolton,  97001296 

MISSISSIPPI 

Attala  County 

Attala  County  Courthouse  and  Confederate 
Monument,  230  W.  Washington  St, 
Kosciusko,  97001299 

Lincoln  County 

First  Methodist  Church.  215  W.  Cherokaa  St. 
Brookhaven,  97001298 

Lowndes  County 

Sims-Brown  House.  324  9th  St  N.  Columbus 

vicinity,  97001297 

Yalobusha  County 

Newberger,  Leopold,  House,  714  Depot  St, 
CofiiBeville,  97001300 

NEVADA 

White  Pine  County 

McCill  Drug  Store,  11  4th  St,  MoGiU, 
97001301 

Carson  City  Independent  City 

Belknap  House,  1206  N.  Nevada  St.  Carson 
Qty,  97001302 

NEW  YORK 

New  Yoric  County 

Sullivan,  Ed,  Theater,  1697-1699  Broadway, 
New  York,  97001303 

NORTH  CAROLINA 

Wake  County 

Carolina  Power  and  Light  Company  Car  Bam 
and  Automobile  Garage,  116  N.  West  St, 
Raleigh,  97001304 

Raleigh  Electric  Company  Power  House, 
513—515  W.  Jones  St,  Raleigh,  97001305 

PUERTO  RICO 

San  Juan  Municipality 

Casa  Klumb,  #1  Ramon  B.  Lopez  St,  San 

Juan, 97001307 
Maternity  Building,  Ave.  Ponce  de  Leon.  Pda. 

37V<{,  Rio  PiedFBS,  97001306 

UTAH 
CacheCounty 

Pond,  Martin  and  Martha,  Farmstead.  320 
South  800  West.  Lewiston,  97001308 

Davis  County 

Bamaid-Gam-Baifoer  House  (Centerville 

MPS),  1198  N.  Main  St,  Centerville, 

97001309 
Brandon,  Thomas  and  Margaret,  House 

(Centerville  MPS),  185  E.  Center  St, 

Centerville,  97001310 
Deuel,  Osmyn  and  Emily,  House  (Centerville 

MPS),  271  South  200  East,  Centenrille, 

97001311 
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Duncan.  John,  Harriet,  and  Eliza  Jennett, 

House  (Centerville  MPS).  445  North  400 

East.  Centerville.  97001312 
Ford-Rigby  House  (Centerville  MPS).  1592  N. 

Main  St..  Centerville.  97001313 
Harris-Tingey  House  (Centerville  MPS),  269 

E.  Center  St..  Centerville.  97001314 
Holland-Smith-Brown  House  (Centerville 

MPS).  19  South  200  East,  Centerville. 

97001315 
Kilbourn-Leak  House  (Centerville  MPS),  170 

North  200  E.ist.  Centerville,  97001316 
Porter,  Nathan  and  Rebecca  Cherry  and  Eliza 

Ford,  Farmstead  (Centerville  MPS).  370 

West  400  South.  Centerville,  97001317 
Rich-Steeper  House  (Centerville  MPS).  415  S. 

Main  St..  Centerville.  97001318 
Roberts,  B.H.,  Louisa  Smith  and  Cecilia 

Dibble.  House  (Centerville  MPS),  315 

South  300  East,  Centerville.  97001319 
Smith-Larsen  House  (Centerville  MPS),  280 

E.  Center  St..  Centerville.  97001320 
Streeper,  William  Henry  and  Mary,  House 

(Centerville  MPS),  1020  N.  Main  St., 

Centerville,  97001321 
Taylor.  John  W..  Janet  (Nettie),  and  May  Rich, 

House.  49  East  500  North,  Fannington. 

97001325 
Thurston-Chase  Cabin  (Centerville  MPS).  975 

N.  Main  St..  Centerville,  97001322 
Walton,  Franklin  and  Amelia.  House 

(Centerville  MPS),  98  West  280  South. 

Centerville,  97001323 
Young  Men's  Hall — Tingey  House 

(Centerville  MPS).  85  South  300  East. 

Centerville.  97001324 

WYOMING 
Sweetwater  County 

Our  Lady  Sorrows  Catholic  Church,  A  at 
Broadway,  Rock  Springs,  97001326 

(FR  Doc.  97-27130  FUed  10-10-97;  8:45  am] 
MLUNQ  COOE  4310-»-P 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

SutMnission  for  0MB  Review; 
Commerrt  Request 

AGBICY:  Overseas  Private  Investment 

Corporation.  IDCA. 

ACTION:  Request  for  comments. 

SMMARY:  Under  the  provisions  of  the 
Paperworl^  Reduction  Act  (44  U.S.C. 
Chapter  35),  Agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
notice  on  this  information  collection 
request  on  August  6, 1997,  in  62  FR 
42262,  at  which  time  a  60-calendar  day 
comment  period  was  announced.  This 
comment  period  ended  October  6, 1997. 


No  cominents  were  received  in  response 
to  this  notice. 

This  information  collection 
submission  has  now  been  submitted  to 
OMB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
imder  review  is  summarized  below. 

DATES:  Comments  must  be  received  on 
or  before  November  13, 1997. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  OMB 
Reviewer. 

ron  FURTHER  MFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer:  Lena 
Paulsen,  Manager,  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW.,  Washington.  DC  20527;  202/336- 
8565. 

OMB  Reviewer:  Victoria  Wassmer, 
Officer  of  Information  and  Regulatory 
Afbirs,  Office  of  Managemr  it  and 
Budget,  New  Executive  Ofii .  t  Building, 
Docket  Library,  Room  10102,  725  17th 
Street,  NW.,  Washington.  DC  20503, 
202/395-5871. 

Summary  of  Form  Under  Review 

Type  of  Request:  Revised  form. 

Title:  OPIC's  Expedited  Screening 
Questionnaire — Downstream 
Investments. 

Form  Number:  OPIC-168. 

Frequency  of  Use:  Once  per  project 
submission. 

Type  of  Respondents:  OPIC's  Fimd 
Managers. 

Standard  Industrial  Classification 
Codes:  Ml. 

Description  of  Affected  Public:  OFlC's 
Fund  Managers. 

Reporting  Hours:  1  hour  per  form. 

Number  of  Responses:  150  per  year. 

Federal  Cost:  S918.00  annually. 

Authority  for  Information  Collection: 
Section  231(K)  (1-2)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  The 
questionnaire  is  completed  by  OPIC's 
Fund  Managers.  The  Fund  Managers 
will  complete  the  information  for 
companies  in  which  the  Fimd  proposes 
to  invest  The  information  collected  will 
be  reviewed  to  determine  the  expected 
effects  of  the  projects  on  the  U.S. 
economy  and  employment,  as  well  as  on 
the  environment,  economic 
development,  and  worker  rights  abroad. 


Dated:  October  8. 1907. 
Jamee  R.  Oflntt, 

Assistant  General  Counsel,  Departwent  of 

Legal  Affairs. 

[FR  Doc.  97-27132  Filed  10-10-97;  8:45  am] 

BILUNQ  COOe  3210-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcsment  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  notice  dated  March  31 ,  1997,  and 
published  in  the  Federal  Register  on 
April  29.  1997,  (62  FR  23268),  Celgene 
Corporation,  7  Powder  Horn  Drive, 
Warren,  New  Jersey  07059,  made 
application  by  letter  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacture  of 
methylphenidate  (1724)  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

DEA  has  considered  the  foctors  in 
Title  21,  United  States  Code,  Section 
823(a),  as  well  as  information  provided 
by  other  bulk  manufacturers,  and 
determined  that  the  registration  of 
Celgene  Corporation  to  manufacturer 
methylphenidate  is  consistent  with  the 
public  interest  at  this  time.  Therefore, 
piu^uant  to  21  U.S.C.  823  and  28  CFR 
0.100  and  0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the     - 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  October  3, 1997. 
JobnH.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administrator. 

|FR  Doc.  97-27142  Filed  10-10-97;  8:45  am] 

BUXMO  OOOE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  96-47] 

City  Drug  Company:  Revocation  of 
Registration 

On  August  29. 1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversioo  Control,  Drug  Enforcement 
Adnainistration,  (DEA),  issued  an  Order 
to  Show  Cause  to  City  Drug  Company, 
(Respondent)  of  Opp,  Alabama, 
notifying  it  of  an  opportimity  to  show    ' 
cause  as  to  why  DEA  should  not  revoke 
its  DEA  Certificate  of  Registration, 
AC5430450,  and  deny  any  pending 
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applications  for  registration  imder  21 
U.S.C.  823(f),  for  reason  that  its 
continued  registration  would  be 
inconsistent  with  the  public  interest 
pursuant  to  21  U.S.C.  824(a)(4). 

By  letter  dated  September  19, 1996, 
Respondent,  through  counsel,  filed  a 
request  for  a  hearing,  and  following 

E rehearing  procedures,  a  hearing  was 
eld  in  Mobile,  Alabama  on  April  15, 
1997,  before  Administrative  Law  Judge 
Gail  A.  Randall.  At  the  hearing,  both 
parties  called  witnesses  to  testify  and 
introduced  dociunentary  evidence.  After 
the  hearing,  counsel  for  both  parties 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument  On 
July  24, 1997,  Judge  Randall  issued  her 
Opinion  and  Recommended  Ruling, 
recommending  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked 
and  any  pending  applications  for 
renewal  of  such  registration  be  denied. 
In  addition.  Judge  Randall 
recommended  that  favorable 
consideration  be  given  to  a  new 
application  for  registration  should 
Respondent  present  any  persuasive 
evidence  of  proposed  prooedural 
changes  for  the  dispensing  of  controlled 
substances.  On  August  4,  1997, 
Respondent  filed  a  general  objection  to 
the  Administrative  Law  Judge's 
decision,  and  on  August  26, 1997,  Judge 
Randall  transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

By  letter  dated  September  17, 1997, 
Judge  RandSll  forwarded  a  letter  from 
Respondent's  counsel  dated  September 
9, 1997,  that  set  forth  information 
concerning  procedural  changes 
implemented  at  Respondent  and 
continuing  education  received  by 
Respondent's  owner.  This  letter  was 
received  by  the  Administrative  L,aw 
Judge  after  the  record  had  closed  and 
been  transmitted  to  the  Acting  Deputy 
Administrator.  The  Acting  Deputy 
Administrator  has  not  considered 
Respondent's  September  9,  1997  letter 
in  rendering  his  decision  in  this  matter 
since  it  was  submitted  after  the  record 
had  closed,  and  Respondent  did  not 
ofiier  any  explanation  as  to  why  this 
information  was  not  submitted  prior  to 
the  closing  of  the  record. 

The  Actmg  Depufy  Administrator  has 
considered  the  record  in  its  entirefy, 
and  pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  based  upon 
findings  of  &ct  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  with  one 
noted  exception,  the  Opinion  and 
Recommended  Ruling  of  the 
Administrative  Law  Judge,  and  his 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  facts,  issues  and 


conclusions  herein,  or  of  any  failure  to 
mention  a  matter  of  fact  or  law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  is  one  of  five 
pharmacies  located  in  Opp,  Alabama 
and  has  been  in  existence  for 
approximately  25  years.  Joseph  Grimes 
is  the  owner  and  pharmacist  in  charge 
of  Respondent. 

On  March  2, 1992.  a  search  warrant 
was  executed  at  Respondent  pharmacy 
as  a  result  of  an  imdercover  operation 
conducted  by  a  local  police  department 
During  the  search.  DEA  investigators 
conducted  a  physical  coimt  of 
controlled  substances  on  the  premises 
using  Respondent's  pill  coimting 
machine,  and  collected  all  relevant 
controlled  substance  records  for  the 
period  January  15,  1990  to  March  2, 
1992,  except  purchase  invoices  and 
records  of  controlled  substances,  if  any, 
returned  to  suppliers.  A  DEA 
investigator  later  contacted 
Respondent's  suppliers  and  obtained 
records  of  controlled  substance  sales  to 
Respondent  for  the  period  January  15, 
1990  to  March  2, 1992. 

Alabama  law  requires  a  pharmacy  to 
conduct  an  inventory  of  controlled 
substances  on  the  15th  day  of  January  of 
each  year.  Included  in  the  records 
seized  during  execution  of  the  search 
warrant  were  these  inventories 
conducted  by  Respondent  for  1990, 
1991,  and  1992.  Mr.  Grimes  testified  at 
the  hearing  in  this  matter  that  when 
performing  an  inventory,  he  counts  all 
individual  dosage  units  of  Schedule  II 
controlled  substances,  and  as  permitted 
by  Federal  and  state  law,  he  estimates 
the  quantities  of  Schedule  III  through  V 
controlled  substances. 

Using  Respondent's  records,  records 
from  Respondent's  suppliers,  and  the 
closing  inventory  conducted  on  March 
2, 1992,  DEA  conducted  several 
accoimtabilify  audits.  One  audit  of 
Schedule  in  and  IV  controlled 
substances  was  conducted  using 
Respondent's  January  .15, 1990 
inventory  as  the  initial  inventory  figure 
and  DEA's  March  2, 1992  count  as  Uie 
closing  inventory.  This  accoimtability 
audit  revealed  that  Respondent  could 
not  account  for  80,223  dosage  units, 
including  18,774  dosage  tmits  of 
Darvocet/propoxyphene  100  mg.  and 
10,428  dosage  imits  of  Darvocet/ 
propoxyphene  65  mg.  In  addition,  the 
audit  revealed  an  overage  of  402  dosage 
units  of  hydrocodone  5  mg.  (brand  and 
generic). 

An  audit  of  the  Schedule  II  controlled 
substance  oxycodone  5  mg.  for  the 
period  January  15, 1990  to  January  15, 
1992,  revealed  an  overage  of  859  dosage 
imits.  This  luiit  used  Respondent's 
January  15, 1990  inventory  as  the  initial 


inventory  figure,  and  its  January  15, 
1992  inventory  as  the  closing  inventory 
figure. 

Another  audit  was  conducted  of 
Schedule  III  and  IV  controlled 
substances  using  Respondent's  January 
15, 1990  inventory  as  the  initial 
inventory  figure  and  its  January  15, 
1992  inventory  as  the  closing  inventory 
figure.  This  audit  revealed  shortages 
totaling  13,706  dosage  units  and 
overages  totaling  705  dosage  units. 

Following  execution  of  me  search 
warrant,  DEA  organized  prescription 
records  taken  from  Respondent 
according  to  the  prescribing  doctor. 
Eleven  of  these  doctors  were  provided 
copies  of  prescriptions  attributed  to 
them  and  each  doctor  reviewed  his 
patient  records  in  the  presence  of  a  DEA 
investigation  to  determine  whether  or 
not  he  had  authorized  the  prescriptions 
foimd  at  Respondent  pharmacy. 

Prescriptions  taken  from  Respondent 
pharmacy  indicated  that  Dr.  Rex  Butler 
had  prescribed  a  total  of  2,427  dosage 
units  of  controlled  substances  to  five 
patients.  By  affidavit  dated  March  19. 
1997,  Dr.  Butler  indicated  that  he  had 
not  authorized  any  of  these 
prescriptions.  Respondent  provided 
affidavits  from  two  of  these  patients  and 
one  of  their  relatives  which  indicated 
that  they  had  witnessed  Mr.  Grimes 
receiving  authorization  from  Dr.  Butler 
for  controlled  substance  prescriptions 
for  them.  Another  of  the  patients 
indicated  by  affidavit  that  Dr.  Butler  had 
prescribed  Limbitrol  DS  for  him  on 
several  occasions.  However,  like  Judge 
Randall,  the  Acting  Depufy 
Administrator  finds  these  patient 
affidavits  to  be  of  limited  value  since 
they  do  not  specifically  address  the 
prescriptions  at  issue  nor  do  they 
reference  any  time  period  for  their 
statements.  In  addition,  the  Acting 
Depufy  Administrator  finds  Dr.  Butler's 
affidavit  to  be  more  reliable  than  the 
patients'  affidavits,  since  I>r.  Butler's 
affidavit  is  based  upon  a  review  of  his 
patient  records  which  were  prepared 
and  maintained  during  the  relevant  time 
period,  whereas  the  patients'  affidavits 
are  based  upon  their  recollection  more 
than  six  years  after  the  event. 

Dr.  Steven  Davis  declared  in  an 
affidavit  dated  Match  3, 1997,  that  after 
reviewing  the  prescriptions  taken  from 
Respondent's  files  that  were  attributed 
to  him  cmd  comparing  them  to  his 
patient  records,  he  determined  that  he 
had  not  authorized  prescriptions  for  20 
specifically  named  patients,  amounting 
to  a  total  of  approximately  2,650  dosage 
units  of  controlled  substances. 
Respondent  provided  affidavits  from 
patients  or  immediate  family  members 
of  patients  concerning  Dr.  Ctevis's 
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prescribing  practices.  The  majority  of 
these  affidavits  foil  to  address  the 
specifically  questioned  prescriptions  or 
to  provide  relevant  time  periods  for 
their  statements,  and  are  therefore  of 
limited  value.  However,  two  of  the 
patients  do  indicate  in  their  afBdavits 
that  they  were  prescribed  the 
medication  on  the  specific  date  at  issue. 
Nonetheless,  the  Acting  Deputy 
Administrator  finds  Dr.  Davis'  afBdavit 
to  be  more  reliable  than  the  affidavits  of 
these  two  patients  since  Dr.  Davis' 
affidavit  is  based  upon  a  review  of  his 
patient  records  which  were  prepared 
and  maintained  during  the  relevant  time 
period,  whereas  the  patients'  affidavits 
are  based  upon  their  recollection  more 
then  six  years  after  the  event.  As  Judge 
Randall  noted,  the  affidavit  of  the  wife 
of  one  of  the  patients  verified  that  her 
husband  was  prescribed  Vicodin  in 
December  1991  by  Dr.  Davis.  Since  Dr. 
Davis  does  not  address  in  his  affidavit 
whether  or  not  he  authorized  this 
prescription,  the  Acting  Deputy 
Administrator  agrees  with  Judge  Randall 
that  the  wife's  affidavit  "warrant[s]  a 
belief  that  this  December  1991 
prescription  was  authorized  by  Dr. 
Devis." 

Prescriptions  taken  from  Respondent 
pharmacy  indicated  that  Dr.  James 
Guest  had  prescribed  a  total  of  1.205 
dosage  units  of  Halcion  and  Xanax  for 
one  patient  between  June  25, 1990  and 
February  29, 1992.  By  affidavit  dated 
February  13.  1997.  Dr.  Guest  stated  that 
he  bad  last  seen  this  patient  on  May  17, 
1989,  and  had  not  authorized  any  of  the 
prescriptions  taken  from  Respondent 
pharmacy  that  were  attributed  to  him. 
Respondent  provided  affidavit  from  the 
patient  and  her  daughter  which 
indicated  that  Mr.  Grimes  had 
telephoned  Dr.  Guest's  office  for 
authorization  to  dispense  Halcion  and 
Xanax.  However,  like  many  of  the 
previously  discussed  affidavits,  these 
affidavits  £ail  to  address  the  specific 
prescriptions  in  question  or  to  provide 
any  specific  time  period  for  their 
statements. 

Respondent's  prescription  records 
indicated  that  Dr.  Joe  Sanders 
authorized  the  dispensing  of  2,600 
dosage  units  of  propoxyphene  N-lOO  or 
Darvocet  N-lOO  to  one  patient  between 
August  31, 1990  and  February  1, 1992. 
But,  in  a  letter  dated  Jime  4, 1993,  Dr. 
Sanders  wrote  that  he  had  last  seen  the 
patient  on  May  17, 1990.  and  had  no 
record  or  recollection  of  calling  in  any 
prescriptions  for  the  patient  since  that 
time. 

According  to  Respondent's  records, 
between  January  19.  1990  and 
November  21, 1991,  Respondent 
dispensed  2.280  dosage  units  of 


lorazepam  2  mg.  to  one  patient  as 
allegedly  authorized  by  Dr.  Kint  Joshi. 
However,  by  affidavit  dated  February 
18, 1997,  Dr.  Joshi  declared  that  while 
he  has  issued  that  patient  prescriptions 
for  other  controlled  substances,  he  had 
not  authorized  the  lorazepam 
prescriptions  for  the  patient.  In  an 
affidavit,  the  patient's  husband  stated 
that.  "[t)o  my  knowledge  Joe  Grime-  has 
phoned  Dr.  Kiruit  [sic]  Joshi's  office  for 
lorazepam  and  other  medication  in  1990 
and  1992  for  my  wife  •   *   *."  The 
Acting  Deputy  Administrator  finds  Dr. 
Joshi's  affidavit  to  be  more  reliable  than 
the  husband's  affidavit,  since  Dr.  Joshi's 
affidavit  is  based  upon  a  review  of  his 
patient  record  which  was  prepared  and 
maintained  during  the  relevant  time 
period,  whereas  the  husband's  affidavit 
is  based  upon  his  recollection  more  than 
six  years  after  the  event 

Respondent's  records  indicate  that  Dr. 
D.A.  Marsh  telephoned  two 
prescriptions  to  Respondent  for  an 
individual,  one  on  November  25, 1991, 
for  18  dosage  units  of  Fiorinal  #3  with 
codeine,  and  the  other  on  December  5, 
1991,  for  6  dosage  units  of  Fiorinal  #3 
with  codeine.  In  an  affidavit  dated 
February  19, 1997,  Dr.  Marsh  declared 
that  he  did  in  fact  see  this  patient  on 
November  19  and  25, 1991,  and  that  he 
did  write  her  a  prescription  for  20 
Fiorinal  #3  with  codeine  on  November 
25, 1991.  However,  Dr.  Marsh  stated  he 
did  not  orally  authorize  any 
prescriptions  for  this  individual,  and 
specifically  denied  authorizing  the  two 
prescriptions  noted  above.  In  an 
affidavit  dated  April  9, 1997.  the  patient 
stated  that,  "(pjrescriptions  for  Fiorinal 
#3  were  authorized  for  me  by  D.A. 
Marsh  MD  in  November  and  December 
of  1991  and  were  filled  at  [Respondent] 
•  •  •.  Some  of  these  prescriptions  were 
phoned  in."  She  indicated  that  she  was 
allergic  to  a  drug  prescribed  for  her  by 
Dr.  Marsh  and  that  once  he  was 
informed  of  this  allergy,  "Dr.  Marsh 
authorized  a  prescription  for  6  Fiorinal 
with  codeine  capsules  for  me."  While 
the  patient's  affidavit  might  help 
explain  the  prescription  in 
Respondent's  files  for  the  six  Fiorinal  *3 
with  codeine,  it  does  not  address  the  18 
dosage  units  allegedly  dispensed 
pursuant  to  an  oral  prescription,  on  the 
same  day  Dr.  Marsh  admitted  issuing 
the  patient  a  written  prescription  for  20 
dosage  units.  However,  as  with  the  other 
affidavits,  the  Acting  Deputy 
Administrator  finds  Dr.  Marsh's 
affidavit  to  be  more  reliable  than  that  of 
the  patient  since  it  is  based  upon  a 
review  of  his  patient  record  which  was 
prepared  and  maintained  during  the 
relevant  time  period,  whereas  the 


patient's  affidavit  is  based  upon  her 
recollection  more  than  six  years  after 
the  event. 

According  to  Respondent's  records, 
between  January  1, 1990  and  March  2, 
1992,  Dr.  Donald  Newman  orally 
authorized  prescriptions  for  2,600 
dosage  units  of  chlordiazepoxide  10  mg. 
for  a  specific  patient.  By  affidavit  dated 
February  18, 1997,  Dr.  Newman  stated 
that  while  he  did  prescribe  controlled 
substances  on  occasion  to  this  patient, 
it  was  always  in  writing  and  he  did  not 
authorize  any  of  the  oral  prescriptions 
for  chlordiazepoxide  found  in 
Respondent's  files.  Respondent 
provided  an  affidavit  from  this  patient 
dated  April  9, 1997,  who  stated  that,  "I 
have  witnessed  Joe  Grimes  calling  Dr. 
Donald  Newman's  office  for  permission 
to  refill  Librium  (chlordiazepoxide  HCL) 
on  several  occasions  during  the  period 
of  January  1990  to  January  1991." 
However,  this  affidavit  does  not  address 
the  specific  prescriptions  at  issue. 
Ag£un,  the  Acting  Deputy  Administrator 
finds  Dr.  Newman's  affidavit  to  be  more 
reliable  than  that  of  the  patient  since  it 
based  upon  a  review  of  his  patient 
record  which  was  prepared  and 
maintained  during  the  relevant  time 
period,  whereas  the  patient's  affidavit  is 
based  upon  her  recollection  more  than 
six  years  after  the  event 

According  to  Respondent's  records. 
Dr.  Steven  Price  authorized  five 
prescriptions  for  a  total  of  150  dosage 
units  of  controlled  substanc^^  to  three 
patients.  As  to  the  first  patient,  Dr.  Price 
stated  in  an  affidavit  dated  February  20, 
1997,  that  while  he  had  prescribed  the 
patient  Xanax  in  January  1991,  he  did 
not  authorize  the  prescription  for  Xanax 
found  in  Respondent's  files  dated 
February  22,  1991.  Regarding  the  second 
patient.  Dr.  Price  denied  prescribing 
diazepam  5  mg.  for  the  individual  on 
the  dates  listed  on  the  three 
prescriptions  found  in  Respondent's 
files.  Finally,  Dr.  Price  stated  that  he  has 
no  record  of  the  patient  whose  name 
appeared  on  the  fifth  prescription 
attributed  to  Dr.  Price.  The  first  patient, 
in  an  affidavit  dated  April  9. 1997, 
stated  that  Dr.  Price  had  prescribed 
Xanax  for  her  in  January  and  February 
1991.  This  affidavit  confirms  Dr.  Price's 
conclusion,  after  reviewing  his  patient's 
chart,  that  he  had  prescribed  Xanax  in 
January  of  1991 ,  yet  conflicts  with  his 
conclusion  concerning  the  February 
1991  prescription.  Regarding  the  second 
patient.  Respondent  provided  an 
affidavit  dated  April  9, 1997,  frtim  an 
individual  who  stated  that  she  could 
"verify  that  [the  patient)  was  prescribed 
Valium  (diazepam)  by  Dr.  Steven  Price 
and  sometimes  the  prescription  was 
phoned  into  [Respondent].  I  personally 
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picked  up  this  medication  on  many 
occasions  for  [the  patient]."  The 
affidavit  fails  to  give  a  time  period  for 
her  statements.  "The  Acting  Deputy 
Administrator  finds  Dr.  Price's  affidavit 
to  be  more  reliable  than  those  submitted 
by  Respondent,  since  it  is  based  upon  a 
review  of  his  patient  records  which 
were  prepared  and  maintained  during 
the  relevant  time  period,  whereas  the 
patients'  affidavits  are  based  upon  the 
recollection  of  individuals  more  than 
six  years  after  the  event. 

During  execution  of  the  search 
warrant,  investigators  obtained  from 
Respondent  five  prescriptions  allegedly 
authorized  by  Or.  B.A.  Santa  Rossa  for 
an  individual  for  a  total  of  180  dosage 
units  of  proproxyphene  65  mg.  and  120 
dosage  units  of  Wygesic.  In  his  affidavit 
dated  March  17, 1997,  Dr.  Santa  Rossa 
stated  that  while  he  had  ftrescribed 
controlled  substances  for  this  individual 
in  the  past,  he  always  issued  a  written 
prescription  for  the  drugs.  In  addition, 
a  review  of  his  patient  record  revealed 
that  he  had  not  authorized  any  of  the 
five  prescriptions  attributed  to  him  that 
were  found  in  Respondent's  files. 
Further,  in  his  affidavit.  Dr.  Santa  Rossa 
denied  issuing  a  prescription  to  a 
second  individual  on  June  8, 1991,  for 
30  dosage  units  of  diazepam  10  mg. 
However.  Respondent  pnfvided  an 
affidavit  frtim  this  second  patient  who 
stated  that,  "according  to  my  best 
judgment  and  recol[l]ection  do  attest  to 
the  fact  that  Joe  Grimes  has  called  for 
permission  to  fill  diazepam  10  mg.  in 
June  1991."  As  Judge  Randall  noted, 
"(ejven  if  this  affidavit  is  given  more 
credibility  than  Dr.  Santa  Rossa's 
affidavit,  a  total  of  300  dosage  units  of 
controlled  substances  were  dispensed, 
without  authority,  by  the  Respondent's  . 
pharmacists  *  *  *." 

According  to  Respondent's  records, 
Dr.  Richard  Spurlin  authorized  multiple 
prescriptions  to  six  individuals  which 
accoimted  for  the  dispensation  of  over 
12,000  dosage  units  of  controlled 
substances  by  Respondent.  By  affidavit. 
Dr.  Spurlin  stated  that  after  reviewing 
his  records  for  these  patients,  he 
determined  that  while  he  had  at  various 
times  issued  these  individuals 
controlled  substances  prescriptions,  he 
had  not  authorized  any  of  the 
prescriptions  found  in  Respondent's 
files.  Respondent  provided  affidavits 
from  four  of  these  patients.  Three  of 
them  indicated  that  they  had  observed 
Mr.  Grimes  telephoning  Dr.  Spurlin's 
office  for  authorization  to  fill  or  refill 
prescriptions.  Yet.  none  of  these 
affidavits  address  the  specific 
prescriptions  at  issue  nor  do  they 
provide  a  time  period  for  the  statements 
made.  The  other  patient's  affidavit 


indicated  that  "Dr.  Spurlin  has 
authorized  prescriptions  for  Xanax  .25 
mg.  (alprazolam)  and  Halcion  for  me 
bom  1988  to  1997."  The  Acting  Deputy 
Administrator  finds  that  while  this 
patient  references  a  general  time  period, 
like  the  other  patients,  she  fails  to 
address  the  specific  prescriptions  at 
issue.  Therefore,the  Acting  Deputy 
administrator  finds  Dr.  Spurlin's 
affidavit  to  be  more  reliable  than  those 
submitted  by  Respondent,  since  it  is 
based  upon  a  review  of  his  patient 
records  which  were  prepared  and 
maintained  during  the  relevant  time 
period,  whereas  the  patients'  affidavits 
are  based  upon  their  recollection  more 
than  six  years  after  the  event 

In  December  1992.  DEA  investigators 
asked  Dr.  Reddoch  Williams  to  review 
prescriptions  found  in  Respondent's 
files  that  indicated  that  they  were 
authorized  by  him.  By  letter  dated 
February  26, 1997.  Dr.  Williams 
certified  that  he  had  reviewed  the 
original  prescriptions  and  his  patient 
filed.  Dr.  Williams  also  wrote  that  he 
had  not  authorized  "[Respondent]  or 
any  other  person  or  pharmacy  to  fill  or 
refill  the  prescriptions  which  are 
marked  as  'forgery'  or  otherwise  marked 
as  not  authorized  by  me."  Some  of  Dr. 
Williams  handwritten  comments  are 
difficult  to  read  and  other  comments  are 
not  definitive  in  nature,  being  qualified 
with  statements  such  as  "I  believe"  or 
"I  think•^  Therefore,  the  Acting  Deputy 
Administrator  declines  to  find  that  any 
of  these  prescriptions  were 
unauthorized.  However,  in  those 
instances  where  the  prescriptions  are 
clearly  marked  as  forgeries  without  any 
qualifying  language,  the  Acting  Deputy 
Administrator  finds  that  these 
prescriptions  were  not  authorized  by  Dr. 
Williams.  These  unauthorized 
prescriptions  accounted  for  the 
dispensation  of  over  1.100  dosage  units 
of  controlled  substances.  Three  of  the 
patients,  whose  names  appeared  on  the 
prescriptions  which  were  clearly 
marked  as  forgeries  by  Dr.  Williams, 
provided  affidavits.  However,  these 
affidavits  did  not  provide  any  time 
period  for  their  statements  and  the  other 
only  provided  a  general  reference  to  a 
time  period,  but  did  not  specifically 
reference  the  date  of  the  prescription  at 
issue.  Like  with  the  previously 
discussed  affidavits,  the  Actiiig  Deputy 
Administrator  finds  Dr.  Williams' 
comments  to  be  more  reliable  than  the 
patients'  affidavits,  since  his  comments 
are  based  upon  a  review  of  his  pmtient 
records  which  were  prepared  and 
maintained  during  the  relevant  time 
period,  whereas  the  patients'  affidavits 


are  based  upon  their  recollection  more 
than  six  years  after  the  event 

In  conducting  the  accountability 
audits  which  revealed  significant 
shortages.  DEA  investigators  included 
the  imauthorized  prescriptions  as  drugs 
for  which  Respondent  could  account 
Mr.  Grimes  testified  at  the  hearing 
before  Judge  Randall  that  he  never  filled 
a  prescription  without  a  doctor's 
authorization,  and  that  while  he 
disputes  the  results  of  the  accountability 
audits,  he  does  not  have  any 
explanation  for  the  shortages  and 
overages  revealed  by  the  audits. 

The  state  of  Alabama  has  not 
withdrawn  its  licensing  commission 
from  Respondent.  In  addition,  while 
arrested  and  charged,  Mr.  Grimes  was 
ultimately  found  not  guilty  by  a  jury  of 
all  chai]ges  stemming  from  the 
undercover  operation  conducted  by  the 
local  police  department  which  led  to  the 
execution  of  the  search  warrant. 
Further,  it  is  undisputed  that  there  have 
never  been  any  complaints  about 
Respondent  or  Mr.  Grimes  made  by  any 
drug  supplier,  and  no  doctor  or 
pharmacist  has  ever  contacted  Mr. 
Grimes  about  illegal  prescriptions. 
Finally,  Respondent  introduced  into 
evidence  a  letter  from  the  co-chairman 
of  a  drug  company  attesting  to  Mr. 
Grimes'  honesty  and  integrity. 

Pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  applications,  if 
he  determines  that  the  continued 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  the  following  factors  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record  ' 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  or  safiaty. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  be  denied. 
See  Henry  J.  Schwarz,  Jr.,  M.D.,  Docket 
No.  88-42,  54  F.R.  16,422  (1989). 
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Respondent  contends  that  the 
Government  has  not  met  its  burden  of 
proof  in  establishing  that  Respondent's 
continued  registration  would  be 
inconsistent  with  the  public  interest. 
Judge  Randall  concluded  and  the  Acting 
Deputy  Administrator  concurs  that  all 
five  Eactors  are  relevant  in  determining 
the  public  interest  in  this  matter. 

As  to  factor  one,  it  is  undisputed  that 
the  State  of  Alabama  has  not  taken  any 
action  against  Respondent  pharmacy  or 
its  owner  N4r.  Grimes.  Regarding 
Respondent's  conviction  record  relating 
to  controlled  substances,  it  is  also 
undisputed  that  neither  Respondent 
pharmacy  nor  its  ovmer  Mr.  Grimes  has 
been  convicted  of  any  such  offense. 

Factors  two  and  four,  Respondent's 
experience  in  dispensing  controlled 
substances  and  its  compliance  with 
state.  Federal,  or  local  laws  relating  to 
controlled  substances,  are  clearly 
relevant  in  determining  whether 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest.  The  Acting  Deputy 
Administrator  finds  that  Respondent 
pharmacy  dispensed  over  25,000  dosage 
units  of  controlled  substances  without 
authorization  from  a  physician  in 
violation  of  21  U.S.C  829.  Respondent 
argues  that  the  physicians  whose  names 
appeared  on  the  prescriptions  at  issue 
could  have  forgotten  to  note  in  the 
patientchart  that  the  telephone 
prescriptions  had  been  authorized. 
Respondent  further  argues  that  a 
patient's  recollectionns  more  reliable, 
since  a  patient  is  more  likely  to 
remember  what  was  actiially  prescribed 
to  him  or  her.  Respondent  sdso  contends 
that  in  instances  where  there  was  no 
patient  affidavit,  Mr.  Grimes  was  able  to 
recall  the  circumstances  of  the 
dispensyi^  at  issue. 

The  Acting  Deputy  Administrator 
concludes  that  it  is  highly  unlikely  that 
eleven  different  physicians  forgot  to 
note  nimierous  prescriptions  in  patient 
charts  which  accounted  for  the 
dispensing  of  over  25,000  dosage  units 
of  controlled  substances.  Also  as  stated 
previously,  most  of  the  patients' 
affidavits  are  of  little  value  since  they 
do  not  address  the  specific  prescriptions 
at  issue  nor  do  they  provide  a  time 
period  for  the  statements  contained  in 
the  affidavits.  In  addition,  the 
physicians'  affidavits  were  based  upon 
a  review  of  patient  records  prepared 
contemporaneously  with  the  events  at 
issue,  whereas  the  patients'  affidavits 
and  Mr.  Grimes'  testimony  are  based 
upon  their  recollection  of  events  which 
occurred  over  six  years  ago. 

Therefore,  the  Acting  Deputy 
Administrator  finds  that  Respondent 
pharmacy  dispensed  controlled 


substances  in  violation  of  21  U.S.C.  829. 
In  addition,  Mr.  Grimes  violated  his 
corresponding  responsibility  as  set  forth 
in  21  C.F.R.  1306.04,  to  ensure  that 
controlled  substances  are  only 
prescribed  and  dispensed  for  a 
legitimate  medical  purpose. 

Additionally,  pursuant  to  21  U.S.C 
827,  a  registrant  must  maintain 
complete  and  accurate  records  of 
controlled  substances  received,  sold, 
delivered  or  otherwise  disposed  of  by 
him.  The  Acting  Deputy  Administrator 
finds  that  accoimtability  audits  of 
Respondent's  controlled  substances 
handling  revealed  that  for  the  period 
January  IS.  1990  to  March  1992, 
Respondent  could  not  accoimt  for  over 
80,000  dosage  units  of  Schedule  III  and 
IV  controlled  substances.  In  addition, 
the  audits  revealed  overages  of  some 
audited  substances,  including  an 
overage  of  859  dosage  imits  of 
oxycodone  5  mg. ,  a  Schedule  II 
controlled  substance.  In  conducting 
these  audits,  the  investigators  included 
the  tmauthorized  prescriptions  in  their 
calculation  of  the  total  amount  of 
controlled  substances  dispensed  by 
Respondent.  Had  Respondent  not  been 
given  credit  for  these  unauthorized 
dispensations,  the  shortages  would  have 
been  significantly  greater. 

In  its  post-hearing  filing.  Respondent 
proposes  a  number  of  possible 
explanations  for  the  audit  discrepancies. 
First,  Respondent  argues  that  as 
allowed,  it  estimated  the  amount  of 
Schedule  m  through  V  controlled 
substances  on  hand  when  conducting  its 
yearly  inventory,  and  consequently,  it  is 
possible  that  the  overages  and  shortages 
could  have  resulted  from  these 
estimations.  Respondent  also  argues  that 
the  audit  results  were  possibly  the  result 
of  a  review  by  DEA  of  incorrect  or 
incomplete  receiving  and/or  return 
records.  Next  Respondent  argues  that  it 
is  possible  that  the  audit  discrepancies 
were  the  result  of  other  prescription 
records  not  being  examined  at  the  time 
of  the  audit.  In  support  of  this  argument. 
Respondent  contends  that  in  conducting 
the  audit,  DEA  did  not  examine 
additional  ledgers  used  by  Respondent 
during  the  audit  period.  Finally, 
Respondent  argues  that  another  possible 
explanation  for  the  audit  results  is  that 
DEA's  closing  inventory  conducted  on 
March  2, 1992,  was  inaccurate  since 
DEA  used  Respondent's  pill  counting 
machine  without  first  verifying  the 
accuracy  of  the  machine. 

The  Acting  Deputy  Administrator 
concurs  with  Judge  Randall's 
conclusion  that  these  possibilities 
advanced  by  Respondent  "are  mere 
speculation,  unsupported  by  the  record 
in  this  case."  Respondent  did  not 


provide  any  specific  evidence  that 
would  account  for  the  over  80,000 
dosage  unit  shortage  of  controlled 
substances.  While  it  is  permissible  to 
estimate  Schedule  III  through  V 
controlled  substances  when  conducting 
an  inventory,  clearly  such  estimations 
would  not  account  for  over  80,000 
dosage  units.  In  addition,  a  registrant 
caiuiot  estimate  Schedule  11  controlled 
substances,  however,  the  audit  revealed 
a  sigmficant  overage  of  the  one 
Schedule  II  controlled  substance 
audited.  The  investigators  who 
conducted  the  audits  were  confident 
that  they  had  obtained  all  of  the 
necessary  records.  It  is  significant  to 
note  that  if  one  were  to  accept 
Respondent's  argument  that  the 
receiving  records  were  incomplete,  then 
the  shortages  revealed  by  the  audit 
should  actuall^  have  been  greater,  since 
Respondent  would  have  had  to  account 
for  more  controlled  substances.  As  to 
the  prescription  ledgers  that  Respondent 
argues  would  have  effected  the  audit, 
the  investigator  testified  that  those 
ledgers  were  examined,  however,  since 
they  did  not  contain  any  information 
necessary  for  conducting  an  audit,  they 
were  discoiuited.  Finally,  Respondent 
did  not  present  any  evidence  that  its  pill 
coimting  machine  was  not  operating 
projperly.        * 

TTius,  the  Acting  Deputy 
Administrator  concludes  that  the 
preponderance  of  the  evidence  supports 
a  finding  that  Respondent  did  not 
maintain  complete  and  accurate  records 
of  controlled  substances  as  required  by 
21  U.S.C.  827,  as  evidenced  by  the 
results  of  the  audits.  The  Acting  Deputy 
Administrator  finds  it  extremely 
significant  that  had  DEA  not  included 
the  unauthorized  prescriptions  in  the 
audit  and  given  Respondent  credit  for 
those  dispensations,  the  shortages 
would  have  been  far  greater. 

As  to  factor  five,  the  Acting  Deputy 
Administrator  concurs  with  Judge 
Randall's  finding  that  Mr.  Grime's 
failure  to  accept  responsibility  for  the 
significant  unexplained  shortages  and 
unauthorized  dispensations  of 
controlled  substances  indicates  a 
potential  threat  to  the  public  health  and 
safety.  Previously,  DEA's  then- 
Administrator  found  that  a  pharmacist's 
"refusal  to  acknowledge  the  impropriety 
of  his  dispensing  practices  *  *  *  give(s] 
rise  to  the  inference  that  [he]  is  not 
likely  to  act  more  responsibly  in  the 
future."  Medic-Aid  Pharmacy,  55  FR 
30,043  (1990);  see  also,  Rocco's 
Pharmacy.  62  FR  3056  (1997). ' 

The  Aoministrative  Law  Judge 
concludes  that  "[t]he  Government  has 
proven  by  a  preponderance  of  the 
evidence  that  the  Respondent's  past 
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conduct  would  justify  revocation  of  its 
DEA  Certificate  of  Registration."  Judge 
Randall  further  concluded  that 
Respondent  did  not  present  any 
mitigating  or  rehabilitating  evidence  as 
it  relates  to  its  dispensing  practices. 
Therefore,  Judge  Randall  recommended 
that  Respondent's  DEA  Certificate  of 
Registration  be  revoked.  Judge  Randall 
further  reconamended  however,  that 
"(sjubsequentiy,  should  the  Respondent 
provide  any  evidence  of  proposed 
procedural  changes  for  the  dispensing  of 
controlled  substances  in  a  new 
application  for  a  Certificate  of 
Registration,  and  should  such  evidence 
be  persuasive,  then  I  would  concur  with 
a  favorable  decision  concerning  that 
subsequent  application." 

The  Acting  Deputy  Administrator 
agrees  with  the  Administrative  Law 
Judge  that  the  Government  has  met  its 
burden  of  proof  and  that  Respondent's 
registration  should  be  revoked. 
However,  the  Acting  Deputy 
Administrator  does  not  adopt  Judge 
Randall's  recommendation  that 
favorable  consideraticm  will  be  given  to 
a  new  application  for  registration 
should  Respondent  present  persuasive 
evidence  of  procedural  changes 
regarding  the  dispensing  of  controlled 
substances.  A  change  in  procedures,  in 
and  of  itself,  might  not  justify  granting 
Respondent  a  new  registration,  since 
Mr.  Grimes  has  failed  to  acknowledge 
that  he  and  his  pharmacy  have  done 
anything  improper.  An  unexplained 
shortage  of  $80,000  dosage  imits  and  the 
unauthorized  dispensation  of  over 
25,000  dosage  units  of  contnplled 
substances  are  not  merely  minor 
technical  violations.  The  egregious 
nature  of  the  violations  in  this  matter 
demonstrate  that  Respondent  has  failed 
miserably  in  its  responsibility  as  a  DEA 
registrant  to  protect  against  the 
diversion  of  controlled  substances  from 
the  legitimate  chain  of  distribution. 
Respondent  is  certainly  free  to  apply  for 
a  new  DEA  Certificate  of  Registration. 
Any  such  application  will  be  evaluated 
in  light  of  all  of  the  relevant 
circumstances  in  existence  at  that  time 
to  determine  whether  to  grant  the 
application. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  purauant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate 
AC5430450,  issued  to  City  Drug 
Company,  be,  and  it  hereby  is,  revoked. 
The  Acting  E)eputy  Administrator 
further  order  that  any  pending 
applications  for  renev^  of  such 
registration,  be,  and  they  hereby  are. 


denied.  This  order  is  efEective 
November  13, 1997. 

Dated:  October  7. 1997. 
James  S.  Milfbrd, 
Acting  Deputy  Administrator. 
[FR  Doc.  97-27144  Filed  10-10-97;  8:45  am) 

MUMO  COOC  4410-OS-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controiled 
Sut>8tances;  Notice  of  Registration 

By  notice  dated  February  28, 1997. 
and  published  in  the  Federal  Register 
on  March  28,  1997,  (62  FR  14944), 
Johnson  &  Johnson  Pharmaceutical 
Partners,  HC02  State  Road  933,  KMO.l 
Makey  Ward,  HC-02  Box  19250. 
Gurabo,  Puerto  Rico  00778-9629,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
Sufentanil  (9740),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

DEA  has  considered  the  factors  in 
Tide  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Johnson  &  Johnson 
Pharmaceutical  to  manufactxuer 
sufentanil  is  consistent  with  the  piiblic 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  CFR  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Divenion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  r^stration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  October  1, 1997. 
Jolm  H.  King. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  97-27143  Filed  10-10-97;  8:45  am] 

8ILUNQ  COOC  4410-OS-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Publication  of  a 
New  System  of  Records;  Amendments 
To  Existing  Systems  of  Records 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  a  new  system  of 
records;  amendments  to  existing 
systems  of  records. 

SUMMARY:  The  Privacy  Act  of  1974 
requires  that  each  ag«icy  publish  notice 
of  all  of  the  systems  of  records  that  it 


maintains.  This  dociiment  adds  a  new 
system  of  records  to  this  Department's 
current  systems  of  records.  With  the 
addition  of  this  new  system  of  records, 
the  Department  will  be  maintaining  145 
systems  of  records.  This  document  also 
proposes  to  revise  the  Routine  Uses 
Category  for  two  of  the  Department's 
existing  systems  of  records.  The 
proposed  routine  uses  provide 
additional  protection  to  the  privacy 
interests  of  the  participants  in  the 
surveys  which  are  being  conducted  by 
the  managers  of  the  relevant  systems  of 
records.  Finally,  various  admijiistrative 
(non-substantive)  changes  are  being 
made  to  three  of  the  existing  systems  of 
records.  Two  of  the  three  systems  being 
amended  administratively,  are  the  same 
systems  which  are  the  subject  of  the 
proposed  revised  Routine  Uses 
Category. 

DATES:  Persons  wishing  to  comment  on 
this  new  system  of  records  and  on  the 
proposed  new  Routine  Uses  may  do  so 
by  November  24, 1997. 

EFFECTIVE  DATE:  Unless  there  is  a  further 
notice  in  the  Federal  Register,  the  new 
system  of  records,  and  the  proposed 
amendments  to  the  two  existing 
systems,  DOL/BLS-13,  and  DOL/BLS- 
17,  will  become  effective  on  December 
8, 1997'.  The  remaining  amendments, 
which  relate  to  DOL/OAW-1.  DDL/ 
BLS-13  and  DOL/BLS-17,  are 
administrative  (non-substantive),  and 
therefore,  will  become  effective  on 
October  14, 1997. 

ADDRESSES:  Written  comments  may  be 
mailed  or  delivered  to  Robert  A. 
Shapiro,  Associate  Solicitor,  EN  vision  of 
Legislation  and  Legal  Counsel,  200 
Constitution  Avenue,  NW.,  Room 
N-2428,  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  dbNTACH 

Miriam  McD.  Miller,  Counsel  for 
Administrative  Law,  Office  of  the 
Solicitor,  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Room 
N-2428.  Washington,  DC  20210. 
telephone  (202)  219-6188. 
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SUPPLaCNTARY  INFOfMfUTION:  Pursuant 
to  section  three  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a(e)(4)),  hereinafter 
referred  to  as  the  Act,  tlie  Department 
hereby  publishes  notice  of  a  new  system 
of  recoids  currently  maintained 
pursuant  to  the  Act.  This  document 
supplements  this  Department's  last 
publicadon  in  full  of  all  of  its  Privacy 
Act  systems  of  records.  The  dociunent 
also  proposes  to  amend  the  Routine 
Uses  Category  for  two  of  the 
Department's  existing  systems  of 
records.  On  September  23, 1993,  in 
Volume  58  at  page  49548  of  the  Federal 
Regiater,  we  published  a  notice 
containing  138  systems  of  records 
which  were  maintained  under  the  Act. 
Subsequent  publications  of  new  systems 
were  made  on  April  15, 1994  (59  FR 
18156)  (two  new  systems):  on  May  10, 
1995  (60  FR  24897)  (one  new  system): 
and  on  Jime  15,  1995  (60  FR  31495)  (one 
new  system);  and  on  April  7, 1997  (62 
FR  16610)  (one  new  system).  The  new 
system  published  herein  will  increase 
the  total  number  of  systems  to  145. 

1.  The  new  system  published  herein 
is  entiUed  DOL/OSBP-1,  Office  of  Small 
Business  Programs,  Small  Entity  Inquiry 
and  Complaint  Tracking  System.  It  is  a 
non-exempt  system  of  records.  The  new 
system  is  being  established  in  order  to 
comply  with  the  statutory  requirements 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  The  system  will  enable  the 
Department  to  report  to  the  Small 
Business  Administration  (SBA),  and  to 
the  Congress,  on  how  it  assists  small 
entities  in  complying  with  Departmental 
regulations. 

2.  The  Department  also  hereby 
proposes  to  amend  two  existing  systems 
of  records,  DOL/BLS-13,  and  DOL/BLS- 
17,  which  are  each  research  surveys  of 
youth,  so  that  a  revised  Routine  Uses 
Category  call  be  substituted  into  these 
two  systems  of  records.  The  revised 
Routine  Uses  Category  will  provide 
additional  protection  to  the  privacy 
interests  of  the  participants  in  the 
surveys  which  are  being  conducted  by 
the  managers  of  each  of  these  systems  of 
records.  'This  additional  privacy 
protection,  for  the  participants  in  the 
survey,  is  achieved  by  making  several  of 
the  Universal  Routine  Uses,  contained 
within  the  General  Prefatory  Statement, 
inapplicable  to  these  two  systems  of 
records.  DOL/BLS-13  was  last 
published  on  September  23, 1993  at  58 
FR  49592,  and  DOL/BLS-17  was  last 
published  on  April  7, 1997  at  62  FR 
16612. 

3.  This  doctmient  makes  various 
admiDutrative  (non-substantive) 

I  to  the  above  discussed  systems. 


DOL/BLS-13  and  DOL/BLS-17.  Since 
these  administrative  amendments  are 
non-substantive,  public  comment  is  not 
required.  These  changes  merely  refine 
each  of  the  systems. 

4.  Finally,  the  Department  is  making 
an  administrative  (non-substantive) 
amendment  to  DOL/OAW-1  at  this  time 
by  transferring  this  system  of  records 
into  the  Employment  Standards 
Administration,  and  by  renaming  it  as 
DOL/ESA-45.  This  amendment  is 
necessary  because  the  Office  of  the 
American  Workplace  no  longer  exists  as 
a  component  of  the  Department  of 
Labor.  The  Office  of  Labor-Management 
Standards  which  created  and  maintains 
this  system  has  been  transferred  into  the 
the  Employment  Standards 
Administration. 

Universal  Routun  Use 

In  its  September  23, 1993  publication, 
the  Department  gave  notice  of  eleven 
paragraphs  containing  routine  uses 
which  apply  to  all  of  its  systems  of 
records,  except  for  IX)L/c3aSAM-5  and 
DOL/OASAM-7.  These  eleven 
paragraphs  were  presented  in  the 
General  Prefatory  Statement  for  that 
document,  and  it  appeared  at  pages 
49554-49555  of  Volume  58  of  the 
Federal  Register.  Those  eleven 
paragraphs  were  republished  in  an  April 
15, 1994  document  in  order  to  correct 
grammatical  mistakes  in  the  September 
23, 1993  version,  bi  the  May  10, 1995. 
June  15, 1995  and  April  7,  1997 
publications,  the  General  Prefatory 
Statement  was  republished  as  a 
convenience  to  the  reader  of  the 
document.  We  are  again  republishing 
the  General  Prefatory  Statement  as  a 
convenience  to  the  reader.  At  this  time 
we  are  making  a  syntactical  change  to 
paragraph  10. 

The  public,  the  Office  of  Management 
and  Budget  (OMB),  and  the  Congress  are 
invited  to  submit  written  comments  on 
the  proposed  amendment  in  this 
document.  A  report  on  the  new  system, 
and  on  the  proposed  revisions  to  DOL/ 
BLS-13  and  DOL/BLS-17,  has  been 
provided  to  OMB  and  to  the  Congress  as 
required  by  OMB  Circular  A-130, 
Revised,  and  5  U.S.C.  552a(r).  The 
administrative  (non-substantive) 
amendments  do  not  have  to  be 
submitted  for  comment  to  OMB  and  to 
the  Congress. 

General  Prefatory  Statement 

The  following  routine  uses  apply  to 
and  are  incorporated  by  reference  into 
each  system  of  records  published  below 
unless  the  text  of  a  particular  notice  of 
a  system  of  records  indicates  otherwise. 
These  routine  uses  do  not  apply  to  DOL/ 
OASAM-5,  Rehabilitation  and 


Counseling  File,' nor  to  DOL/OASAM-7. 
Employee  Medical  Records. 

1.  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  when:  (a)  The  agency  or  any 
component  thereof;  or  (b)  any  employee 
of  the  agency  in  his  or  her  official 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee:  or  (c)  the  United  States 
Government,  is  a  party  to  litigation  or 
has  wa  interest  in  such  litigation,  and  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation  and  the  use  of 
such  records  by  the  Department  of 
Justice  is  therefore  deemed  by  the 
agency  to  be  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records. 

2.  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  in  a  proceeding  before  a 
court  or  adjudicative  body,  when:  (a) 
The  agency  or  any  component  thereof; 
or  (b)  any  employee  of  the  agency  in  his 
or  ber  official  capacity;  or  (c)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the  agency 
has  agreed  to  represent  the  employee;  or 
(d)  the  United  States  Government,  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
the  agency  determines  that  the  records 
are  both  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  is 
therefore  deemed  by  the  agency  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

3.  When  a  record  on  its  face,  or  in 
conjunction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosure  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign,  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
eitforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prosecutive 
responsibility  of  the  receiving  entity, 
and  by  careful  review,  the  agency 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 
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4.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Member 
of  Congress  or  to  a  Congressional  staff 
meml)er  in  response  to  an  inquiry  of  the 
Congressional  office  made  at  the  written 
request  of  the  constituent  about  whom 
the  record  is  maintained. 

5.  Records  from  this  system  of  records 
may  be  disclosed  to  the  National 
Archives  and  Records  Administration  or 
to  the  General  Services  Administration 
for  records  management  inspections 
conducted  under  44  U.S.C.  2904  and 

2906. 

6.  Disclosure  may  be  made  to  agency 
contractors,  or  their  employees, 
consultants,  grantees,  or  their 
employees,  or  volunteers  who  have  been 
engaged  to  assist  the  agency  in  the 
performance  of  a  contract,  service,  grant, 
cooperative  agreement  or  other  activity 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  the  activity. 
Recipients  shall  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974,  as  amended,  5  U.S.C.  552a;  see 
also  5  U.S.C.  552a(m). 

7.  The  name  and  current  address  of  an 
individual  may  be  disclosed  bom  any 
system  of  records  to  the  parent  locator  . 
service  of  the  Depvtment  of  HHS  or  to 
other  authorized  persons  defined  by 
Public  Law  93-647  for  the  purpose  of 
locating  a  parent  who  is  not  paying 
required  child  support. 

8.  Disclosure  may  be  made  to  any 
source  from  which  information  is" 
requested  in  the  course  of  a  law 
enforcement  or  grievance  investigation, 
or  in  the  course  of  an  investigation 
concerning  retention  of  an  employee  or 
other  personnel  action,  the  retention  of 
a  security  clearance,  the  letting  of  a 
contract,  the  retention  of  a  grant,  or  the 
retention  of  any  other  benefit,  to  the 
extent  necessary  to  identify  the 
individual,  inform  the  source  of  the 
purpose(8)  of  the  request,  and  identify 
the  type  of  information  requested. 

9.  Disclosure  may  be  made  to  a  ' 
Federal.  State,  local,  foreign,  or  tribal  or 
other  public  authority  of  die  fact  that 
this  system  of  records  contains 
information  relevant  to  the  hiring  or 
retention  of  an  employee,  the  .granting 
or  retention  of  a  security  clearance,  the 
letting  of  a  contract,  a  suspension  or 
debarment  determination  or  the 
issuance  or  retention  of  a  license,  grant, 
or  other  benefit. 

10.  A  record  from  any  system  of 
records  set  forth  below  may  be  disclosed 
to  the  Office  of  Management  and  Budget 
in  connection  with  the  review  of  private 
relief  legislation  and  the  legislative 
coordination  and  clearance  process. 

11.  Disclosure  may  be  made  to  a  debt 
collection  agency  that  the  United  States 


has  contracted  with  for  collection 
services  to  recover  debts  owed  to  the 
United  States. 

I.  Publication  of  a  New  System  of 
Records 


DOUOSBP-1 

systemname: 

Office  of  Small  Business  Programs, 
Small  Entity  Inquiry  and  Complaint 
Tracking  System. 

SECURmr  CLASsmcATiON: 
None. 

SYSTEM  LOCATtON: 

U.S.  Department  of  Labor,  Office  of 
Small  Business  Programs,  Frances 
Perkins  Building,  200  Constitution  Ave., 
NW,  Room  C-2318,  Washington,  DC 
20210. 

CATEGORIES  OF  MOIVHXIALS  COVERED  BY  THE 
SYSTBi: 

Individuals  who  make  oral  or  written 
complaints  about,  or  requests  or 
inquiries  concerning,  enforcement 
activities  under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  of  the  U.S.  Department 
of  Labor  (Department). 

CATEOORIES  OF  RECORDS  m  THE  SYSTBI: 

Records  include  the  name  and 
address  of  the  individuals  making 
complaints,  requests,  or  inquiries 
concerning  enforcement  activities  of  the 
Department  of  Labor,  and  any  other 
information  under  SBREFA  necessary  to 
respond  to  the  complaint  or  request. 

AUTHOROY  FOR  MASITBIANCE  OF  THE  SYSTBI: 

Subtitles  A  and  B  of  The  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  Pub.  L. 
104-121,  Tide  U.  sec.  213, 110  StaL 
858-859. 

PURPOSES: 

Section  213  of  Tide  U  of  Pub.  L.  104- 
121  requires  each  agency  to  establish  a 
program  for  providing  informal 
guidance  to  small  entities  regulated  by 
that  agency.  Section  213(c)  requires  the 
agency  to  report  to  Congress  on  "the 
scope  of  the  agency's  program,  the 
number  of  small  entities  using  the 
program,  and  the  achievements  of  the 
program  to  assist  small  entity 
compliance  with  agency  regulations." 
The  records  in  this  system  are 
maintained  for  the  purpose  of 
complying  with  the  above  statutory 
requirements. 

ROUTWE  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM.  MCUXNNQ  CATEQORKS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  Universal  Routine 
Uses  included  in  the  Department's 


Goieral  Prefatory  Statement,  last 
republished  in  the  Federal  Register  on 
April  7, 1997,  at  62  FR  16611-16612, . 
relevant  records  may  l>e  disclosed  to  the 
Small  Business  Administration  (SBA). 
The  records  may  be  disclosed  to  the 
SBA  in  response  to  a  referral  from  the 
SBA  of  a  complaint  filed  against  this 
Department  by  a  small  entity.  The  above 
described  referrals  are  authorized  by 
Subtides  A  and  B  of  The  Small  Business 
Regufctory  Enforcement  Fairness  Act  of 
1996. 

DOCLOSURE  TO  CONSUMB«  REPORTMQ 
AOaiCIES: 

None. 

POUQES  AND  PRACTICES  FOR  STOWMQ, 
RETRIEVING,  ACCESSmO,  RETAMMQ  AND 
DISPOSaiG  OF  RECORDS  M  THE  SYSTBK 

STORAGE: 

Records  are  mcuntained  electronically. 

retrievabiuty: 
Name  or  Control  Number. 

SAFEGUARDS: 

Accessed  by  authorized  personnel 
only.  Passwords  are  used  for  the  data, 
which  is  electronically  stored. 


RETBfnON  AND  disposal: 

Five  years. 

SYSTByi  MANAQER(S)  AND  ADDRESS: 

Director,  Office  of  Small  Business 
Programs,  U.S,  Department  of  Labor. 
200  Constitution  Ave.,  NW.  Room  G- 
2318,  Washington,  DC  20210. 

notification  PROCBMIRES: 

Mail  all  inquiries  or  present  in  writing 
to  System  Manager  at  above  address. 

RECORD  ACCESS  PROCBMRES: 

A  request  for  access  shall  be 
addressed  to  the  system  manager  at  the 
address  listed  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Approximate  date  of  the  creation  of 
the  file. 

c.  Individuals  requesting  access  must 
also  comply  with  the  Privacy  Act 
regulations  regarding  the  verification  of 
identity  at  29  CFR  70a.  70. 

OONTESTMO  RECORD  PROCEOURO: 

A  petition  for  amendment  shall  be 
addressed  to  the  system  manager  and 
must  meet  the  requirements  of  29  CFR 
70a.7.v 

RECORD  SOURCE  CATEGORIES: 

Individuals  who  make  complaints, 
requests,  other  inquiries  concerning 
enforcement  activities  of  the 
Department  of  Labor. 
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oft>cact: 
None. 

n.  Publication  of  ■  Propooed 


DOL/BLS-13,  National  Longitudinal 
Survey  of  Youth  (NLSY)  Database,  is 
amended  by  revising  the  category  for 
Routine  Uses  to  read  as  set  forth  below. 
For  the  convenience  of  the  reader,  the 
entire  system  is  being  republished  (i 
hill.  At  this  time,  the  various 
administrative  (non-substantive) 
amendments  are  being  published  as  set 
forth  below. 

OOUBLS-IS 

systbiname: 

National  Longitudinal  Survey  of 
Youth  1979  (NLSY79)  Database. 


None. 

CVSTBI  LOCATION: 

National  Opinion  Research  Center 
(NORC).  University  of  Chicago,  1155  E. 
60th  Street.  Chicago,  IL  60637. 

CATBQOWeS  OF  MDIWOUALS  COVERED  BY  THE 


A  random  sample  of  the  general 
population  who  were  ages  14-21  on 
January  1, 1979,  with  over 
representation  of  blacks,  Hispanics, 
poor  whites,  and  persons  serving  in  the 
military. 

CATEOOMES  OF  RECOfCS  M  T>C  SYSTEM: 

Records  include  name.  Social 
Security  Number,  control  number, 
marital  history,  education,  military 
service.  Armed  Services  Vocational 
Aptitude  Battery  scores,  job  history, 
unemployment  history,  training  history, 
fertility /family  planning,  child  health 
history,  alcohol  use,  drug  use,  reported 
police  contacts,  assets  and  income, 
school  records.  Government  assistance 
program  participation,  childhood 
residence,  child  development  outcomes, 
history  of  mother/child  relationship^ 
time  use,  time  spent  on  childcare  and 
household  chores,  and  immigration 
history. 

AUTHONTY  FOR  MAMTENANCE  OF  THE  SYSTBI: 
29  U.S.C.  2. 

PMfVOaEffi): 

To  serve  a  variety  of  policy-related 
research  interests  concerning  the  labor 
mariiet  problems  of  youth.  Data  are  used 
for  studies  such  as:  Diffusion  of  useful 
information  on  labor,  examination  of 
employment  and  training  programs, 
understanding  labor  markets,  guiding 
military  manpower  and  measuring  the 
effect  of  military  service,  analysis  of 


social  indicators  and  measuring 
maternal  and  child  inputs  and 
outcomes. 

NOUTVIE  USES  OF  RECOROS  MAJNT  AINEO  M  THE 
SYSrai,  MCLUDMQ  CATEQORiES  OF  USERS  AMD 
THE  PURPOSE  OF  SUCH  USES: 

The  Bureau  of  Labor  Statistics  may 
release  records  to  the  National  Opinion 
Research  Center  (NORC)  and/or  Ohio 
State  University  to  compile  data  which 
are  not  individually  identifiable  for  use 
by  the  general  public  and  other  federal 
agencies  who  are  conducting  labor  force 
research.  Under  written  agreements  to 
protect  the  confidentiality  and  security 
of  identiiying  information,  BLS  provides 
potentially-identifying  geographic 
information  to  reseanmers  to  conduct 
specific  research  projects  which  further 
the  mission  and  functions  of  BLS.  The 
records  also  may  be  disclosed  where 
required  by  law.  Items  3,  4.  7,  8. 9, 10, 
and  1 1  listed  in  the  General  Prefetory 
Statement  to  this  document  are  not 
applicable  to  this  system  of  records. 

DISCLOSURE  TO  CONSUMER  R90RTMQ 


None. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVMO,  ACCESSMGi,  RETAMMO,  AND 
OtSPOSINQ  OF  RECORDS  M  THE  SYSTBi: 

STORAQE: 

Files  are  stored  electronically  and  on 
paper. 

RCTRCVASIUTV: 

Name  or  Control  Number. 

SAFEOUAROS: 

Access  by  authorized  personnel  only. 
Computer  security  safeguards  are  used 
for  electronically  stored  data  and  locked 
locations  for  paper  files. 

RETBfTKM  AND  DMPOSAL: 

Indefinite. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Program  Manager,  NLS  Youth  1979 
Cohort  Study,  Office  of  Employment 
and  Unemployment  Statistics.  Room 
4945.  Postal  Square  Building,  2 
Massachusetts  Ave.,  NE,  Washington, 
DC  20212. 

NomcATiON  procedure: 

Mail,  or  present  in  writing,  all 
inquiries  to  the  System  Manager  at  the 
above  address. 

record  ACCESS  PROCEDURES: 

As  in  notification  procedure. 

C0NTEST1NQ  RECORD  PROCEDURES: 

As  in  notification  procedure. 

RECORD  SOURCE  CATEQORCS: 

From  individuals  concerned. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

in.  Publication  of  a  Second  Proposed 
Amendment 

DOL/BLS-17,  National  Longitudinal 
Survey  of  Youth  1996  (NLSY96) 
Database,  is  amended  by  revising  the 
category  for  Routine  Uses  to  read  as  set 
forth  below.  For  the  convenience  of  the 
reader,  the  entire  system  is  being 
republished  in  fiill.  At  this  time,  the 
various  administrative  (non-substantive) 
amendments  are  being  published  as  set 
forth  below. 

DOUBLS-17 

SYSTBINAME: 

National  Longitudinal  Survey  of 
Youth  1997  {NLSY97)  Database. 

SECURfTY  CLASSIFICATION: 
None. 

SYSTEM  LOCATION: 

National  Opinion  Research  Center 
(NORC),  University  of  Chicago,  1155  E. 
60th  Street.  Chicago.  IL  60637. 

CATEQORIES  OF  MDflflDUALS  COVERB)  BY  THE 
SVSIbM: 

A  random  sample  of  the  general 
population  who  were  ages  12-16  on 
December  31, 1995  with  over 
representation  of  disabled  students. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  include  name.  Social 
Security  Number,  control  number, 
marital  history,  education,  job  history, 
unemployment  history,  military  service, 
training  history,  fertility/family 
planning,  child  health  history,  alcohol 
use,  drug  use,  reported  police  contacts, 
anti-social  behavior,  assets  and  income, 
school  records.  Government  assistance 
prograih  participation,  childhood 
residence,  child  development  outcomes, 
expectations,  history  of  mother/child 
^lationship,  time  use,  time  spent  on 
child  care,  immigration  history,  and 
Armed  Services  Vocational  Aptitude 
Battery  scores. 

AUTHORmr  FOR  MAMTBIANCE  OF  THE  system: 
29  U.S.C  2. 

PURP08E(S): 

To  serve  a  variety  of  policy-related 
research  interests  concerning  the 
school-to-work  transition  and  the  labor 
market  problems  of  youth.  Data  are  used 
for  studies  such  as:  Diffusion  of  useful 
information  on  labor,  examination  of 
employment  and  training  programs, 
underatanding  labor  markets,  analysis  of 
social  indicators,  measuring  maternal 
and  child  inputs  and  outcomes, 
norming  the  Department  of  Defense 
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Armed  Services  Vocational  Aptitude 
Battery  in  its  computerized  adaptive 
form,  and  creation  of  norms  for  the 
Department  of  Defense  Interest  Measure. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

The  Bureau  of  Labor  Statistics  may 
release  records  to  the  National  Research 
Center  (NORC)  and/or  Ohio  State 
University  to  compile  data  which  are 
not  individually  identifiable  for  use  by 
the  general  public  and  federal  agencies 
who  are  conducting  labor  force  research. 
Under  written  agreements  to  protect  the 
confidentiality  and  security  of 
identifying  information,  BLS  provides 
potentially-identifying  geographic 
information  to  researchers  to  conduct 
specific  research  projects  which  further 
the  mission  and  fimctions  of  BLS.  The 
records  also  may  be  disclosed  where 
required  by  law.  Items  3,  4,  7,  8,  9, 10, 
and  1 1  listed  in  the  General  Prefatory 
Statement  to  this  dociunent  are  not 
applicable  to  this  system  of  records. 

DISCLOSURE  TO  CONSUMER  REPORTMQ 
AOEWaES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORBtO, 
RETRIEVMO,  ACCESSBM,  RETAMMO,  AND 
DISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAQE: 

Files  are  stored  electronically  and  on 
paper. 

RETRIEVABILITY: 

Name  or  Control  Niunber. 

SAFEOUAROS: 

Access  by  authorized  personnel  only. 
Computer  securify  safeguards  are  used 
for  electronically  stored  data,  and 
locked  locations  for  paper  files. 

HE  I  EN  HON  AND  disposal: 

Indefinite. 

SYSTBH  MANAQER(S)  AND  ADDRESS: 

Program  Manager,  NLS  Youth  1996 
Cohort  Study,  Office  of  Employment 
and  Unemployment  Statistics.  Room 
4945,  Postal  Square  Building,  2 
Massachusetts  Ave.,  NE.,  Washington. 
DC  20212. 

NOTIFICATION  PROCEDURE: 

Mail,  or  present  in  writing,  all 
inquiries  to  the  System  Manager  at  the 
above  address. 

RECORD  ACCESS  PROCEDURE: 
As  in  notification  procedure. 

CONTESTMQ  RECORD  PROCEDURES: 

As  in  notification  procedure. . 

RECORD  SOURCE  CATEQORIES: 

From  individuals  concerned. 


SYSTEMS  EXEMPTS)  FROM  CERTAM  PROVWONS 
OF  THE  ACT: 

None. 

IV.  Publication  of  an  Administrative 
(Non>Snbstantive) 

DOL/OAW-1,  entitled  Investigative 
Files,  a  system  of  records  maintained  by 
the  Office  of  Labor-Management 
Standards,  is  amended  by  transferring  it 
to  the  Employment  Standards 
Administrative  and  by  revising  its  name 
to  read  as  foUoMrs: 

DOUESA-45 
SYSTBi  NAME: 

Investigative  Files  of  the  Office  of 
Labor-Management  Standards. 

•        *        *        •        • 

Signed  at  Washing^n.  DC  this  2nd  day  of 
October.  1997. 

Alexis  M.  Hemum, 
Secntaiy  of  Labor. 
(FR  Doc.  97-27080  Filed  10-10-47;  8:45  am] 

BUJNG  CODE  4610-23-P 


DEPARTMENT  OF  LABOR 

Employnwnt  and  Training 
Administration 

Notics  of  Ostsrminations  Ragarding 
EligitMilty  To  Apply  for  Wortcar 
Adjustmant  Asslstanca  and  NAFTA 
Transitional  Adjustmant  Asslstanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibilify  to  apply  for  trade  adjustment 
assistance  for  wprkers  (TA-W)  issued 
during  the  period  of  September,  1997. 

In  order  for  an  affirmative 
determiiution  to  be  made  and  a 
certification  of  eligibilify  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibilify 
requirements  of  Section  222  of  the  Act 
must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  sepmrated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  direcUy  competitive  %vith 
articles  produced  by  tiie  firm  or 
appropriate  subdivision  have 
contributed  importantiy  to  the 
separations,  or  threat  thereof,  and  to  the 
abeolute  decline  in  sales  or  production. 


Negative  Determinadons  tar  Woilcer 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantiy  to  worker 
separations  at  the  firm. 

TA-W-33,553:  Brainard  Rivet  Co.. 

Guard.  OH 
TA-W-33.735:  Monarch  Machine  Tool 

Co..  Sidney.  OH 
TA-W-33.680:  TubaforMHl.  Inc..  Crane 

Creek  Div..  Amanda  Park.  WA 
TA-W-33.703:  Willamette  JadifsOies. 

Albany.  OR  .       ""  ' 

TA-W-33.719:  Liberty  Fabrics.  North 

Bergen,  NJ 
TA-W-33.749:  U.S.  Can  Co..  Racine.  WI 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibilify  have  not  been  met  fw  the 
reasons  specified. 
TA-W-33.77B:  Oneita  Industries. 

Cullman.  AL 
TA-W-33.777:  U.S.  Ring  Binder  Corp., 

New  Bedford.  MA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-33.799;  West  Virginia  Shoe  Co.. 

Marlinton,  WV 
TA-W-33,774:  Noma  Appliance  and 

Electronics.,  Noma,  AZ 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  reqxiired  for 
certification. 
TA-W-33,493;  Honeywell.  Inc.. 

Aiiington  Heights  Operation. 

Ariington  Heights,  IL 
All  production  at  the  subject  plant 
was  transferred  to  other  U.S.  located 
plants.  Sales  of  these  products  as 
reported  by  the  company,  have  not 
dclclined. 
TA-W-33.757;  International  Titanium 

Corp.,  Cedartown.  GA 
TA-W-33,737:  Klein  Bicycle  Corp.. 

Chehalis.  WA 
TA~W-33.715:  Brandon  Apparel  Group. 

Inc.,  Columbus,  WI 
TA-W-33,619:  Trinity  Industries  Ladish 

Co..  Russelhnlle,  AR 
TA-W'-33.753:  Borg  Warner  Automotive, 

Inc..  Blytheville.  AR 
liicreased  imports  did  not  contribute 
importantiy  to  worker  separations  at  the 
firm. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
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references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-33,683:  Lucas  Varsity  Kelsey- 

Hayes,  Light  Vehicle  Braking 

System  Div.,  Brighton.  MI:  July  15, 

1996. 
TA-W-33,526;  The  Soman  Co..  Leeds, 

AL- August  28,  1996. 
TA-W-33.781;  Mitsubishi  (Consumer 

Electronics,  Inc..  Santa  Ana,  NY: 

August  21,  1996. 
TA-W-33,764;  Kaiser  Aluminum  Br 

Chemical  Corp.,  Engineered 

Products  Div.,  Erie,  PA:  August  14. 

1996. 
TA-W-33.793:  Thomas  B-  Betts,  Augat 

Div..  Sanford.  ME:  August  7,  1996. 
TA-W-33.692:  Wright's  Knitwear  Corp.. 

Hamburg.  PA:  July  17.  1996. 
TA-W-33,718  A  6-  B;  McCoy 

Manufacturing  #3,  Caledonia,  MS, 

McCoy  Manufacturing  #2,  Amory, 

MS  and  Glenn  Slacks.  Bruce.  MS: 

July  25. 1996. 
TA-W-33,755;  Perfect  Cirle/Sealed 

Power  Div.,  Dana  Corp.,  Rochester, 

IN:  Augusts.  1996. 
TA-W-33,587;  Angelica  Image  Apparel. 

Missouri  Service  Center,  Mountain 

View.  Mo:  June  4,  1996. 
TA-W-33.748:  United  Technologies 

Automotive.  Inc.,  2000  Walter 

daub  Dr..  Plymouth,  IN:  July  30, 

1996. 
TA-W-33.527;  Cascade  Woolen  Mill. 

Inc..  Oakland.  ME:  March  24, 1997. 
TA-W-33.598:  Littlestown  Mfg.  Co.. 

Strouse-Baer  Div.,  Littletown.  PA: 

June  16.  1996. 
TA-W-33.a01;  Louisville  Mfg.  Co.. 

Louisville.  GA:  August  26,  1997. 
TA-W-33,652:  C.L  Fashions.  Inc.. 

Hialeah,  FL:  June  24.  1996. 
TA-W-33,647;  Weyerhauser  Wood 

Products — Plywood  Div.,  Plywood. 

NC:Julyl.  1996. 
TA-W-33.747:  Stuffed  Shirt.  Inc.. 

Slidell.  LA:  July  24,  1996. 
TA-W-33,625;  Alliant  Techsystems. 

Inc.,  Radford  Army  Ammunition 

Plant.  Radford.  VA:  June  23.  1996 
TA-W-33.754;  Unique  Finishing.  Inc.. 

Wrightsville.  GA:  August  8.  1996. 
TA-W-33,636;  West  Apparel.  LLC. 

Woodville.  AL:  June  12.  1996. 
TA-W-33.791:  Ergodyne  Corp..  Pence. 

WI:  August  22.  1996. 
TA-W-33.436;  Desert  Cleaners.  Inc..  El 

Paso.  TX:  March  20,  1996. 
TA-W-33.788:  Conaway-Winter.  Inc.. 

Compo  Shoes  Div.,  Birch  Tree.  MO: 

August  17,  1996. 
TA-W-33,721:  Power  Cords  6-  Cables 

Corp.,  College  Point,  NY:  September 

22,  1997. 
TA-W^3,762;  Eddie  Mowad  Mfg  Co., 

Inc.,  El  Paso,  TX:  August  11,  1996. 
TA-W-33.613:  Lear  Corp..  Hair  Haven 

Plant.  Fair  Haven,  MI:  June  19, 

1996. 


TA-W-33,812:  Cumberland  Apparel 
Co.,  Div.  of  Lee's  Manufacturing 
Co.,  Inc.,  Monticello,  KY:  August  27, 
1996. 

TA-W-33,769:  Toy  Biz.  Inc.  Coloiforms. 
Ramsey,  NJ:  August  IS,  1996. 

Also,  pursuant  to  Title  V  of  the  North  . 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2.  Title  U, 
of  the  Trade  Act  as  amended,  the 
Dep>artment  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  September, 
1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or  ' 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Detenninatioiia  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  revelant  period. 
NAFTA-TAA-01867;  International 

Titanium  Corp..  Cedartown.  GA 
NAFTA-TAA-01673:  Florida 

Specialties,  Inc.,  Homestead,  FL 
NAFTA-TAA-01763;  Roth  Farms.  Inc.. 

Belle  Glade.  FL 


NAFTA-TAA-Ol  715;  B.  Barb  Farms, 

Inc.,  Belle  Glade,  FL 
NAFTA-TAA-10764:  E  &- R  Harvesting/ 

Trucking,  Belle  Glade.  FL 
NAFTA-TAA-01818;  Tuba  for  Mill.  Inc.. 

Crane  Creek  Div..  Amanda  Park. 

WA 
NAFTA-TAA-Ol  767;  A-1  Harvesting  J 

Sr  K  Contracting.  Inc.,  Belle  Glade. 

FL 
NAFTA-TAA-Ol  738;  Brainard  Rivet 

Co..  Girard.  OH 
NAFTA-TAA-Ol  765;  A.  Duda  &■  Sons. 

Inc..  Belle  Glade.  FL 
NAFTA-TAA-Ol  720;  Diamond  "I" 

Farms.  Inc..  Florida  City,  FL 
NAFTA-TAA-01844;  Willamette 

Industries,  Albany.  OR 
NAFTA-TAA-Ol  724;  Thomas  Produce 

Boca  Raton.  FL 
NAFTA-TAA-Ol  91 9;  Applied  Molded 

Products  Corp..  Watertown.  WI 
NAFTA-TAA-01884;  Versa 

Technologies.  Inc..  Moxness 

Products  Div.,  Wausau.  WI 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-01821;  Evergreen  Trails, 

dba  Gray  Line  of  Seattle.  Seattle, 

WA 
NAFTA-TAA-01929;  Trutom  (US)  Ltd, 

Albany.  NY 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 

Affirmative  Oeterminatioas  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  for  each 
determination  references  the  impact 
date  for  all  workers  for  such 
determination. 
NAFTA-TAA-01803;  Weyerhaeuser, 

Wood  Products — Plywood  Div., . 

Plymouth.  NO.July  1.  1996. 
NAFTA-TAA-01915;  Whisper  Soft 

Mills.  Inc..  Wallace,  NC:  September 

4,  1996. 
NAFTA-TAA-Ol  790;  West  Apparel, 

LLC,  Woodville,  ALJune  12.  1996. 
NAFTA-TAA-01901;  Ergodyne  Corp., 

Pence.  WI:  August  22,  1996. 
NAFTA-TAA-01896;  Electrohome.  Inc.. 

Display  Technologies  Div., 

Carthage.  MO:  August  21. 1996. 
N AFT A-TAA-01838;  Lucas  Varity 

Kelsey-Hayes.  Brighton,  MI:  July  14, 

1996 
NAFTA-TAA-01900:  Perfect  Circle/ 

Sealed  Power  Div.,  Dana  Corp., 

Rochester,  IN:  August  7,  1996. 
NAFTA-TAA-Ol 693;  Angelica  Image 

Apparel,  Missouri  Service  Center, 

Mountain  View,  MO:  June  12,  1996. 
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NAFYA-TAA-01868;  Kaiser  Aluminum 

&"  Chemical  Corp.,  Engineered 

Products  Div.,  Erie,  PA:  August  7. 

1996. 
NAFTA-TAA-01922;  The  Solomon  Co., 

Leeds,  AL  August  28,  1996. 
NAFTA-TAA-01905;  Thomas  and  Betts, 

Augat  Div.,  Sanford, 
ME:  August  8, 1996. 
NAFTA-TAA-01876;  Eddie  Mowad  Mfg. 

Co.,  Inc.,  Milwaukee,  WI:  August  11, 

1996. 
NAFTA-TAA-01813:  MagneTek,  Inc.. 

Huntington.  IN:  July  2.  1996. 
NAFTA-TAA-Ol  782;  Flexel.  Inc.. 

Covinglton.  IN:  June  23. 1996. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  September, 
1997.  Copies  of  these  determinations  -are 
available  for  inspection  in  Room  C- 
4318.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  September  30. 1997. 
Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-27074  Filed  10-10-97;  8:45  am] 

■LUNQ  CODE  4S10-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Woriwr 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  on  the  diate  of  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 


request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  October  24. 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  24, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 

Signed  at  Wuhington.  DC  this  22nd  day  of 
September.  1997. 
Grant  D.  Beak, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


Appendix— Petitions  Instituted  on  09/22/97 

TA-W 

Subject  fHm  (petitioners) 

Locatton 

Date  of 
petitkxi 

Product(s) 

33,826 

33.827  

Cfwvron  USA  (Wkrs)  

Jobs  for  St.  Landry  (Wkrs) 

HeaWton.  OK  „ 

Opekxisas.  LA  ... 

09/09«7 
09/11/97 
09/12/97 
09/11/97 
09rtXV97 
08/26/97 
09/1 0«7 
09/05«7 
09A)2/97 
09A)2«7 
09A)5«7 
08/15/97 
08/31/97 
0eA)1/97 
08/27/97 
09/02/97 
08/1 3«7 
08/29/97 
09/09/97 
09AJ9«7 
08/28/97 

Oil  and  Petroleum  Products. 

High  Pressure  Pipe  Fittings. 

Heavy  Tnx:k  Siderail. 

Service  Aircraft  and  AircrafI  Engines. 

Ladies'  Sportswear. 

Cellular  Switching  Systents. 

Medk»l  Apparel  tor  Doctors,  Nurses. 

Crude  Oil  Refiner. 

Blue  Jeans. 

Glass  Bottles  tor  Liquor  Companies. 

Golf  Bags. 

Bask:  T-Shirts. 

Sportswear. 

Baby's  Apparel. 

Rechargeable  Batteries. 

Boys'  Blue  Denim  Jeans. 

Fiberglass  Reinforced  Plasttes. 

Provides  Gaming  Services. 

Advanced  Speaker  Systems. 

Single  and  Twin  Cylinder  Gasoline  Engines. 

Bales  of  Pulp. 

33,828  

Dana  Corp.  (USWA)  

Roadino  PA 

33.829  

33.830 

33.831  

33.832  

33.833  

33.834  

33.835  

33.836  

33.837  

33.838 

33.839  

33.840  

33.841  

33.842  

33.843  

33.844  

33.845  

33346 

Trans  WofW  Airlines  (lAMAW) 

Calvin  Klein  (UNITE) 

Comsat  RSI  Plexsys  (Wkrs) 

Medline  Industries,  Inc.  (Comp)  ^ 

Pacific  Refining  Co  (Wkrs)  ._ .-.. 

Jonbil,  Inc  (Comp) 

Hillstx)ro  Qass  Co  (GMP)  

Amokl  Palmer  Golf  Co  (Comp)  .„.    .„ 

Russell  Corp.  (Wkrs) . 

Elaine  Benedict,  Inc  (Wkrs)  

InrMin  Manufacturing  Corp  (Comp) 

Energizer  Power  Systems  (Conip)  

M.  Fine  and  Sons  Mfg.  (UFCW)  _ 

Applied  MokJed  Prortiirts  (LETC)  

Lummi  Indian  Gaming  Comre.  (Wkrs)  

Bose  Corp  (Wkrs)  - _ 

Onan  Corp  (Comp)  

Kimberfy  dark  (UPIU) 

Kansas  City,  MO 

New  York,  NY 

Corinth.  MS 

Frisco  City,  AL  , 

Hercules,  CA 

Chase  City.  VA  ....„ 

HHIstxwo.  IL 

Pocahontas,  AR 

Cumming,  GA  

Miami,  FL  „ 

Alma,  GA 

Gainesville,  FL 

Bedford,  IN 

Watertovwi.  WI  

Bellingham,  WA  

Westtx)ro,  MA .^_. 

Huntsville,  AL 

Oconto  FaNs,  WI  ........ 
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■LUNQ  COM  4610-30^ 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,e24] 

Fruit  of  the  Loom,  Sherman 
Warehouse  Distribution  Center, 
Sherman,  MS;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  7, 1997,  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Fruit  of  the  Loom, 
Sherman  Warehouse  Distribution 
Center,  located  in  Sherman,  Mississippi. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-33,767E). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  29th  day  of 
September.  1997. 
GruiaBMle. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-27079  Filed  10-10-97;  8:45  am] 
COOC  4S10-a»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

nrA-W-33,792] 

Lalsei  Art/Short  Run  LalMis,  Inc. 
Linthicum  Heights,  MD;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  8,  1997  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  woricers  and  former 
workers  at  Label  Art/Short  Run  Labels, 
Incorporated,  located  in  Linthicimi 
Heights,  K4aryland  (TA-W-33,792). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  D.C  this  26th  day 
of  September  1997. 
Grant  D.  Baal*. 

Acting  Director,  Office  of  Trade  Adjuttment 
Assistance. 

(FR  Doc.  97-27078  Filed  10-10-97;  8:45  ami 

i  COOK  4«1»-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,567] 

Lee  Sportswear,  Inc.,  Ptantersville 
(Tupelo),  Mississippi;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  )une  16,  1997  in  response 
to  a  worker  petition  which  was  filed  on 
June  16, 1997  on  behalf  of  workers  at 
Lee  Sportswear,  Incorporated,  located  in 
Plantersville  (Tupelo).  Mississippi. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Waahington.  D.C  this  30th  day 
of  September.  1997. 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-27077  Filed  10-10-97;  8:45  am) 

MUJNQ  COOC  4«10-a»-M 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

The  Lovable  Compaay 

TA-W-33.5845  Buford.  Georgia 
TA-W-33,584C.  St.  Augustine,  Florida 
TA-W-33.584D.  Orlando.  Florida 
TA-W-33,584E.  Branson,  Missouri 
TA-W-33.584F,  Osage  Beach.  Missoun 
TA-W-33.584G.  Sikeston.  Missouri 
TA-W-33,584H.  Commerce,  Georgia 
TA-W-33,584l,  Locust  Grove.  Georgia 
TA-W-33.584J.  Eddyville.  JCenfucJky 
TA-W-33,584K,  Horse  Cave,  Kentucky 
TA-W-33.584L,  Myrtle  Beach.  South 

Carolina 
TA-W-33.584M.  Normal,  Illinois 
TA-W-33.584N,  Nashville.  Tennessee 
TA-W-33.5840.  Woodbridge.  Virginia 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Ad|ustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
29, 1997,  applicable  to  all  workers  of 
The  Lovable  Company,  Buford,  Georgia. 
The  notice  was  published  in  the  Federal 
Register  on  September  4, 1997  (62 
46775). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  all  workers  will  be 
separated  at  The  Lovable  Company's 


various  outlet  stores  when  they  close  in 
September,  1997.  The  workers  provide 
retail  selling  of  ladies'  undergarments 
that  are  manufactured  by  The  Lovable's 
production  facilities. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
The  Lovable  Company  adversely 
affected  by  increased  imports  of  ladies' 
undergarments. 

The  amended  notice  applicable  to 
TA-W-33,584  is  hereby  issued  as 
follows: 

"All  workers  of  The  Lovable 
Company,  Buford,  Geoi^gia  (TA-W- 
33,584);  and  at  the  various  locations 
cited  below,  who  became  totally  or 
partially  separated  from  employment  on 
or  after  June  9. 1996  are  eligible  to  apply 
for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974: 
TA-W-33,584C    St.  AugusUne.  Florida 
TA-W-33.584D    Orlando.  Florida 
TA-W-33,584E    Branson,  Missouri 
TA-W-33,584F    Osage  Beach,  Missouri 
TA-W-33,584G    Sikeston,  Missouri 
TA-W-33,584H    Commerce.  Georgia 
TA-W-33.584I    Locust  Grove,  Georgia 
TA-W-33.584J    Eddyville.  ICentucky 
TA-W-33.584K     Horse  Cave,  Kentucky 
TA-W-33.584L    Myrtle  Beach,  South 

Carolina 
TA-W-33,584M    Normal.  Illinois 
TA-W-33,584N     Nashville,  Tennessee 
TA-W-33,5840    Woodbridge, 
Virginia." 

Signed  at  Washington  D.C.  this  24  day  of 
September.  1997. 
Grant  D.  Beala, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-27076  Filed  10-10-97;  8:45  am] 

■ajJNQCOOC  4S1»-3e-M 


DEPARTMENT  OF  LABOR    ~ 

Employment  and  Training 
Administration 

[TA-W-33,529] 

Norton  McNaughton,  Incorporated, 
New  York.  New  York;  Notice  of  Revised 
Determination  on  Reopening 

On  September  22, 1997,  the 
Department,  on  its  own  motion, 
reopened  its  investigation  for  the  former 
workers  of  the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  June 
20, 1997,  because  the  "contributed 
importantly"  test  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  was  not  met  for  workers  at  the 
subject  firm.  The  workers  produce 
women's  career  and  casual  clothing. 
The  denial  notice  was  published  in  the 
Federal  Register  on  July  18. 1997  (62  FR 
38584). 

Sales  at  Norton  McNaughton, 
Incorporated  declined  from  1995  to 
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1996  and  in  January  through  April  1997 
compared  to  January  through  April 
1996. 

Employment  at  the  subject  firm 
declined  in  January  through  April  1997 
compared  to  January  through  April 
1996. 

A  review  of  United  States  imports  of 
women's  career  and  casual  clothing 
including  women's  and  girls'  jackets, 
shirts,  blouses,  sweaters  and  skirts 
reveal  that  imports  increased  absolutely 
and  relative  to  domestic  shipments  &om 
1995  to  1996  and  in  the  twelve  months 
through  March  1997  compared  to  the 
twelve  months  through  March  1996. 
The  ratio  of  imports  to  domestic 
shipments  (I./S.)  was  more  than  lOO 
percent  from  1995  through  the  twelve 
months  ending  March  1997. 

U.S.  imports  of  women's  and  girls' 
slacks  and  shorts  increased  absolutely 
and  relative  to  domestic  shipments  firom 
1995  to  1996;  the  I./S.  ratio  was  more 
than  100  percent.  Imports  continued  to 
increase  in  the  twelve  months  through 
March  1997  compared  to  the  same  time 
period  a  year  earlier;  the  US.  is  not 
available  but  is  estimated  to  be  more 
than  100  percent. 

U.S.  imports  of  women's  suits  steadily 
increased  from  1995  to  1996,  and  in  the 
twelve  months  ending  March  1997 
compared  to  the  twelve  months  ending 
March  1996.  The  I./S.  ratio  is  not 
available  for  these  time  periods. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
women's  career  tmd  casual  clothing 
produced  by  the  subject  firm 
contributed  importantly  to  the  decline 
in  sales  and  to  the  total  or  partial 
separation  of  workers  of  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Trade  Act  of  1974, 1  make  the 
following  revised  determination: 

All  workers  of  Norton  McNaughton, 
Incorporated,  New  York,  New  York,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  16, 1996,  are 

eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  D.C.  this  26th  day 
of  September  1997. 
Grant  D.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-27073  Filed  10-10-97;  6:45  am] 

■■JUNO  COOe  4810-aiMH 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-149] 

s 

Conduct  of  Employeas,  Notice  of 
Waiver  Pursuant  to  Section  207(i)(5), 
TiUa  18,  United  States  Code 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice. 

SUMMARY:  The  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  has  determined,  after 
consultation  with  the  Director  of  the 
Office  of  Government  Ethics,  that  it  is  in 
the  national  interest  to  waive  the  post- 
employment  restrictions  of  Section  207, 
Title  18.  United  States  Code,  with 
respect  to  the  former  Director  of  the 
Keimedy  Space  Center,  Jay  Honeycutt. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Andrew  Falcon,  Office  of  the  General 
Cotmsel,  NASA  Headquarters, 
Washington,  EX:  20546,  202-358-2028. 
SUPPLEMENTARY  INFORMATION:  Section 
207(j)(5)  of  Title  18  of  the  United  States 
Code  authorizes  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration  to  waive  the  post* 
employment  restrictions  of  sections 
207(a)(1),  207(a)(2),  and  207(c),  to 
permit  a  former  employee  with 
outstanding  qualifications  in  a 
scientific,  technological,  or  other 
technical  discipline  to  make 
appearances  before  or  commimications 
to  the  Government  in  connection  with  a 
particular  matter  which  requires  such 
qualifications,  where  it  has  been 
determined  that  the  national  interest 
would  be  served  by  the  participation  of 
the  former  employee. 

It  has  been  established  to  my 
satisfaction  that  Jay  Honeycutt,  the 
former  Director  of  Kennedy  Space 
Center,  has  outstanding  technological 
qualifications  in  space  flight  hardware 
and  software  development,  mission 
control,  laimch  processing,  and  flight 
operations.  I  am  further  satisfied  that,  as 
the  President  of  Lockheed  Martin  Space 
Mission  Systems  and  Services,  he  will 
be  required  to  utilize  those 
qualifications  in  the  performance  of  his 
duties  with  respect  to  the  development, 
operation,  and  upgrade  of  the  Space 
Shuttle  and  related  systems,  and  that  it 
will  be  in  the  national  interest  to  permit 
him  to  appear  before  and  communicate 
with  Government  officials  on  these 
matters. 

Therefore,  after  consultation  v^th  the 
Office  of  Government  Ethics,  I  have 
wtdved  the  post-employment 
prohibitions  of  section  207(aHl). 
207(a)(2),  and  207(c)  of  Title  18  of  the 


United  States  Code  in  order  to  permit 
direct  communications  between  Mr. 
Honeycutt  and  employees  of  NASA  and 
other  Government  agencies  with  respect 
to  space  flight  activities. 
Daniel  S.  GoMIb, 
NASA  Administrator. 

(FR  Doc  97-27037  Filed  10-10-97;  8:45  am] 
■LUNQ  COOK  Tsie-m-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NoUoe  97-147] 

Notioa  of  proapactive  Patent  Ucanae 

AQBICY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  AI  Gordon  Software,  Inc.  5600 
Qustermill  Road,  Greensboro,  North 
Carolina  27407,  has  applied  for  a 
partially  exclusive  license  for  the  patent 
application  entitled  "System  and 
Method  for  Creating  Expert  Systems," 
NASA  Case  No.  GSC-13,672-1,  which 
is  assigned  to  the  United  States  of         *< 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Goddard  Space  Flight  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  December  15, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Guy 
M.  Miller,  Patent  Counsel,  Goddard 
Space  Flight  Center,  Mail  Stop  204, 
Greenbelt,  MD  20771,  telephone  (301) 
286-7351. 

Dated:  October  3, 1907. 
Edward  A.  Frankle, 
General  Counsd. 
(FR  Doc.  97-27035  FUed  10-10-97;  8:45  amj 

BIUJNO  COOC  T610-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Noliee97-14q 

Notice  of  Prospactiva  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  CASI,  of  Signal  Mountain,  TN 
37377,  has  applied  for  a  partially 
exclusive  license  to  practice  the 
inventions  described  and  claimed  in 
U.S.  Patent  Numbers  5.214.388; 
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5,373.245;  5,515,001;  and  5.539,292 
entitled  respectively,  "Phase 
Discrimination  Capacitive  Array 
Sensor,"  "Capaciflector  Camera;" 
"Current  Measuring  OP-AMP  Circuite;" 
and  "Capaciflector-Guided 
Mechanisms;"  and  the  following  NASA 
inventions  disclosed  in  NASA  Case  No. 
GSC-13.377-2,  "Driven  Shield 
Capacitive  Proximity  Sensor,"  and 
NASA  Case  No.  GSC-13710-1,  "3-D 
Capaciflector."  All  of  the 
aforementioned  inventions  are  assigned 
to  the  United  States  of  America  as 
represented  by  the  National  Aeronautics 
and  Space  Administration.  Written 
objections  to  the  prospective  grant  of  a 
license  should  be  sent  to  Goddard  Space 
Fligjit  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  December  15,  1997. 
RM  FURTHER  MFORMATKM  CONTACT: 
Keith  L.  Dixon.  Patent  Attg^iey, 
Goddard  Space  Flight  Center,  Mail  Code 
204.  Greenbelt.  MD  20771;  telephone 
(301) 286-7351. 

Dated:  October  3, 1997. 
Edward  A.  Fmkk, 

General  Counsel. 

[FR  Ooc.  97-27036  Filed  10-10-97;  8:45  ami 

■UMQ  OOOe  TSIO-OMi 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-148] 

Notice  of  Prospective  Patent  License 

AQBICY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Computer  Sciences  Corporation, 
4601  Powder  Miller  Road,  Calverton, 
Maryland  20705,  has  applied  for  a 
partially  exclusive  license  for  the  patent 
application  entitled  "System  and 
Method  for  Creating  Expert  Sytons," 
NASA  Case  No.  GSC-13,672-1,  which 
is  assigned  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Goddard  Space  Flight  Center. 

DATES:  Responses  to  this  notice  must  be 

received  by  December  15, 1997. 

FOR  FURTHER  MFORMATION  CONTACT:  Guy 

M.  Miller,  Patent  Counsel,  Goddard 

Space  Flight  Center,  Mail  Stop  204, 

Greenbelt,  MD  20771,  telephone  (301) 

286-7351. 


Dated:  October  3, 1997. 
Edward  A.  FranUe, 
General  Counsel. 

IFR  Doc.  97-27034  Filed  10-10-97;  8:45  am) 
BiLLMG  cooe  n?o-oi-«  . 


NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Security  Tetecommunications 
Advisory  Committee 

AOENCY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Industry  Executive 
Subcommittee  (lES)  of  the  President's 
National  Security  Telecommunications 
Advisory  Committee  (NSTAC)  will  meet 
on  Tuesday,  October  21, 1997.  from  9:00 
a.m.  to  12:30  p.m.  The  meeting  will  be 
held  at  Booz-Allen  &  Hamilton,  Inc., 
8283  Greensboro  Drive,  McLean, 
Virginia  The  agenda  is  as  follows: 
— Call  to  OrderAVelcoming  Remarks 
—NSTAC  XX  Planning 
— Operations  Support  Group  Report 
— Iniformation  Infrastructure  Group 

Report 
— Network  Group  Report 
— Legislative  and  Regulatory  Group 

Report 
— Adjournment 

Attendance  at  this  meeting  is  limited, 
due  to  the  capacity  of  the  meetiiiig 
facility.  Anyone  wishing  to  attend  this 
meeting  must  confirm  their  attendance 
with  Ms.  Janet  Jefferaon,  Customer 
Service  and  Information  Assurance 
EHvision.  (703)  607-6209. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Jefferson  or  write  the  Manager. 
National  Communications  System.  701 
South  Coiut  House  Road,  Arlington,  VA 
22204-2198. 
Dennis  Bodaon, 

Chief,  Technology  and  Standards. 
|FR  Doc.  97-27038  Filed  10-10-97;  8:45  am] 
BOUNQCOOE  8«10  W  M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Federal  Council  on  the  Arts  and  the 
Humanities;  Arts  and  Artifacts 
liKlemnity  Panel  Advisory  Committee; 
Notice  of  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92—463  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  Arts  and 
Artifacts  Indemnity  Panel  of  the  Federal 
Coimcil  on  the  Art  and  the  Humanities 
will  be  held  at  1100  Pennsylvania 


Avenue,  N.W.,  Washington,  D.C.  20506, 
in  Room  714,  from  9:00  a.m.  to  5:30 
p.m.,  on  Monday,  November  24, 1997. 

The  purpose  of  the  meeting  is  to 
review  applications  for  Certificates  of 
Indemnity  submitted  to  the  Federal 
Coimcil  on  the  Arts  and  Humanities  for 
exhibitions  beginning  after  January  1. 
1998. 

Because  the  proposed  meeting  will 
consider  financial  and  commercial  data 
and  because  it  is  important  to  keep 
values  of  objects,  methods  of 
transportation  and  security  measures 
confidential,  pursuant  to  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
July  19, 1993, 1  have  determined  that  the 
meeting  would  fall  within  exemptions 
(4)  and  (9)  of  5  U.S.C.  552(b)  and  Uiat 
it  is  essential  to  close  the  meeting  to 
protect  the  free  exchange  of  views  and 
to  avoid  interference  with  the 
operations  of  the  Committee. 

It  is  suggested  that  those  desiring 
more  specific  information  contact  the 
Advisory  Committee  Management 
Officer,  Nancy  E.  Weiss,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506.  or  call  (202) 
606-8322. 
Nancy  E.  Weiaa, 

Adviaary  Committee  Management  Officer. 
(FR  Doc.  97-27131  Filed  10-10-97;  8:45  am] 
MLUNO  OOOE  783«-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No*.  50-266  and  50-301] 

Wisconsin  Electric  Power  Company; 
(Point  Beach  Nuclear  Plant,  Unit  Nos. 
1  and  2);  Exemption 


Wisconsin  Electric  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-24  and 
DPR-27,  which  authorize  operation  of 
the  Point  Beech  Nuclear  Plant,  Units  1 
and  2.  respectively.  The  licenses 
provide,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  consists  of  two 
pressurized-water  reactors  located  at  the 
licensee's  site  in  Manitowoc  County, 
Wisconsin. 


The  Code  of  Federal  Regulations  at  10 
CFR  70.24,  "Criticality  Accident 
Requirements,"  requires  that  each 
licensee  authorized  to  possess  special 
nuclear  material  shall  maintain  a 
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criticality  accident  monitoring  system  in 
each  area  where  such  material  is 
handled,  used,  or  stored.  Subsection 
a(2)  of  10  CFR  70.24  specifies  detection 
and  sensitivity  requirements  that  these 
monitors  must  meet.  Subsection  a(2) 
also  specifies  that  all  areas  subject  to 
criticality  accident  monitoring  must  be 
covered  by  monitoring  devices. 

Subsection  (a)(3)  of  10  CFR  70.24 
requires  licensees  to  maintain 
emergency  procedures  for  each  area  in 
which  this  licensed  special  nuclear 
material  is  handled,  used,  or  stored  and 
provides  (1)  that  the  procedures  ensure 
that  all  personnel  withdraw  to  an  area 
of  safety  upon  the  sounding  of  a 
criticality  accident  monitor  alarm,  (2) 
that  the  procedures  must  include  drills 
to  fiamiliarize  personnel  with  the 
evacuation  plan,  and  (3)  that  the 
procedures  designate  responsible 
individuals  for  determining  the  cause  of 
the  alarm  and  placement  of  radiation 
survey  instruments  in  accessible 
locationafor  use  in  such  an  emergency. 
Subsection  (b)(1)  of  10  CFR  70.24 
requires  licensees  to  have  a  means  to 
identify  quickly  personnel  who  have 
received  a  dose  of  10  rads  or  more. 
Subsection  (b)(2)  of  10  CFR  70.24 
requires  licensees  to  maintain  persoimel 
decontamination  Eacilities,  to  maintain 
arrangements  for  a  physician  and  other 
medical  personnel  qualified. to  handle 
radiation  emergencies,  and  to  maintain 
arrangements  for  the  transportation  of 
contaminated  individuals  to  treatment 
facilities  outside  the  site  boundary. 
Subsection  (c)  of  10  CFR  70.24  exempts 
Part  50  licensees  from  the  requirements 
of  subsection  (b)  of  10  CFR  70.24  for 
special  nuclear  material  used  or  to  be 
used  in  the  reactor.  Subsection  (d)  of  10 
CFR  70.24  states  that  any  licensee  who 
believes  that  there  is  good  cause  why  he 
should  be  granted  an  exemption  from  all 
or  part  of  10  CFR  70.24  may  apply  to  the 
Commission  for  such  an  exemption  and 
shall  specify  the  reasons  for  the  relief 
requested. 

m 

The  special  nuclear  material  that 
could  be  assembled  into  a  critical  mass 
at  Point  Beach  Nuclear  Plant  is  in  the 
form  of  nuclear  fuel;  the  quantity  of 
sp>ecial  nuclear  material  other  than  fuel 
that  is  stored  on  site  is  small  enough  to 
preclude  achieving  a  critical  mass.  The 
Commission  technical  staff  has 
evaluated  the  possibility  of  an' 
inadvertent  criticalify  of  the  nuclear  fuel 
at  Point  Beach  Nuclear  Plant  and  has 
determined  that  such  an  accident 
cannot  occur  if  the  licensee  meets  the 
following  seven  criteria: 


1.  Only  one  new  fuel  assembly  is 
allowed  out  of  a  shipping  cask  or 
storage  rack  at  one  time. 

2.  The  k-effective  does  not  exceed 
0.95,  at  a  95%  probabilify,  95% 
confidence  level  in  the  event  that  the 
fresh  fuel  storage  racks  are  filled  with 
fuel  of  the  maximum  permissible  U-235 
enrichment  and  flooded  with  pure 
water. 

3.  If  optimum  moderation  occurs  at 
low  moderator  density,  then  the  k- 
effective  does  not  exceed  0.98,  at  a  95% 
probability,  95%  confidence  level  in  the 
event  that  the  fresh  fuel  storage  racks 
are  filled  with  fuel  of  the  mayiir^nm 
permissible  U-235  enrichment  and 
flooded  %vith  moderator  at  the  densify 
corresponding  to  optimum  moderation. 

4.  Tne  k-e^9ctive  does  not  exceed 
0.95.  at  a  95%  probabilify,  95% 
confidence  level  in  the  event  that  the 
spent  fuel  storage  racks  are  filled  with 
fuel  of  the  maximum  permissible  U-235 
enrichment  and  flooded  with  pure 
water. 

5.  The  quantify  of  forms  of  special 
nuclear  material,  other  than  nuclear 
fuel,  that  are  stored  on  site  in  any  given 
area  is  less  than  the  quantify  necessary 
for  a  critical  mass. 

6.  Radiation  monitors,  as  required  by 
Point  Beach  Nuclear  Plant  General 
Design  Criterion  18  which  is  analogous 
to  10  CFR  part  50,  Appendix  A,  General 
Design  Criterion  63,  are  provided  in  fiiel 
storage  and  handling  Areas  to  detect 
excessive  radiation  levels  and  to  initiate 
appropriate  safefy  actions. 

7.  Toe  maximum  nominal  U-23S 
enrichment  is  limited  to  5  weight 
percent. 

By  letter  dated  June  7, 1997, 
Wisconsin  Electric  Power  Company 
requested  an  exemption  from  10  CFR 
70.24.  In  this  exemption  request  the 
licensee  addressed  the  seven  criteria 
given  above.  The  Commission  technical 
staff  has  reviewed  the  licensee's 
submittal  and  has  determined  that  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
meets  the  criteria  for  prevention  of 
inadvertent  criticalify;  therefore,  the 
staff  has  determined  that  it  is  extremefy 
luilikely  for  an  inadvertent  criticalify  to 
occur  in  special  nuclear  materials 
handling  or  storage  areas  at  Point  Beach 
Nuclear  Plant. 

The  purpose  of  the  criticalify 
monitors  required  by  10  CFR  70.24  is  to 
ensure  that,  if  a  criticalify  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  The  staff  has  determined  that  it 
is  extremely  unlikely  that  such  an 
accident  could  occur,  furthermore,  the 
licensee  has  radiation  monitors,  as 
required  by  Point  Beach  Nuclear  Plant's 


General  Design  Criterion  18,  in  fuel 
storage  and  handling  areas.  Specifically. 
Point  Beach  Nuclear  Plant's  General 
Design  Criterion  18  requires 
"Monitoring  and  alarm  instrumentation 
shall  be  provided  for  fuel  and  waste 
storage  and  associated  handling  areas 
for  conditions  that  might  result  in  loss 
of  capabilify  to  remove  decay  heat  and 
to  detect  excessive  radiation  levels." 
These  monitors  will  alert  personnel  to 
excessive  radiation  levels  and  allow 
them  to  initiate  appropriate  safefy 
actions.  The  low  probabilify  of  an 
inadvertent  criticalify  together  with  the 
licensee's  adherence  to  Point  Beach 
Nuclear  Plant's  General  Design  Criterion 
18  constitute  good  cause  for  granting  an 
exemption  to  the  requirements  of  10 
CFR  70.24. 

IV 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  70.14.  this 
exemption  is  authorized  by  law,  will  not. 
endanger  life  or  properfy  or  the  common 
defense  and  securify,  and  is  otherwise 
in  the  public  interest  Therefore,  the 
Commission  hereby  grants  the 
Wisconsin  Electric  Power  Company  an 
exemption  from  the  requirements  of  10 
CFR  70.24  for  the  Point  Beach  Nuclear 
Plant 

Pxirsuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  qualify  of  the 
human  environment  (62  ¥R  45883). 

This  exemption  is  effective  upon 
issuance. 

Datad  at  Rockville,  Maryland,  this  6tb  day 
of  October  1997. 

For  the  Nuclear  Regulatory  CommiMion. 

Samuel ).  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-27085  Filed  10-10-07;  8:45  am] 

8NJJN0  oooc  79ae-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

Assurance  of  Sufflciant  Nat  PosWva 
Suction  Head  for  Emergency  Cora 
Cooling  and  Containment  Heat 
Removal  Pumps;  Issue 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  issuance. 

8UMMARV:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  Generic 
Letter  97-04  to  all  holders  of  operating 
licenses  for  nuclear  power  plants, 
e}(cept  those  who  have  permanentiy 
ceased  operations  and  have  certified 
that  fuel  has  been  permanentiy  removed 
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from  the  reactor  vessel,  to  request  tint 
addressees  submit  information 
necessary  to  confinn  the  adequacy  of 
the  net  positive  suction  bead  available 
for  emergency  core  cooling  (including 
core  spray  and  decay  heat  removal)  and 
containment  heat  removal  pumps. 

The  generic  letter  is  available  in  the 
NRC  Public  Document  Room  under 
accession  nimiber  9710060324. 
DATES:  The  generic  letter  was  issued  on 
October  7. 1997. 
ADDRESSES:  Not  applicable. 
FOR  FURTHER  MFORMATION  CONTACT: 
William  O.  Long  at  (301)  415-3026. 
SUPPLBerrARY  MTORMATION:  This 
generic  letter  only  requests  information 
from  addressees  under  the  provisions  of 
Section  182a  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  and  10  CFR 
50.54(f)-  The  requested  information  Will 
enable  the  staff  to  determine  whether 
the  NPSH  analyses  of  addressees 
conform  with  the  current  licensing  basis 
for  their  respective  facilities,  including 
the  licensing  safety  analyses  and  the 
principal  design  criteria  which  require 
and/or  commit  that  safety-related 
components  and  systems  be  provided  to 
mitigate  the  consequences  of  design- 
basis  accidents. 

New  NPSH  analyses  are  neither 
requested  nor  required  to  be  performed 
to  respond  to  this  information  request. 
However,  new  NPSH  analyses  may  be 
warranted  if  an  addressee  determines 
that  changes  in  plant  design  or 
procedures  have  occurred  which  may 
have  reduced  the  available  NPSH.  hi 
such  cases,  each  affected  addressee 
must  take  appropriate  corrective  action 
to  restore  its  facility  to  compliance,  in 
accordance  with  the  requirements  stated 
in  Appendix  B  to  10  CFR  Part  50. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  October  1997. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe, 

Acting  Director.  Division  of  Reactor  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc  97-27083  Filed  10-10-«7;  S:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  ttte  ACRS 
SutM^xnmittee  on  Reliability  and 
Probabilistic  Risk  Assessment;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on 
Reliability  and  Probabilistic  Risk 
Assessment  will  hold  a  meeting  on 
October  21  (Room  T-2B3}  and  22  (Room 


T-2B1).  1997. 11545  Rockville  Pike. 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  sul^ect  meeting 
shall  be  as  follows: 
Tuesday,  October  21,  1997— 8:30  a.m. 

until  the  conclusion  of  business 
Wednesday,  October  22,  1997—8:30 

a.in.  until  12:00  Noon 

The  Subcommittee  will  continue  its 
review  of  matters  related  to  the  Staff 
Requirements  Memorandum  dated  May 
27,  1997,  regarding  the  use  of 
uncertainty  versus  point  values  in  the 
PRA-related  regulatory  decisionmaking 
process.  The  Subcommittee  will  also 
review  the  proposed  final  Standard 
Review  Plan  (SRP)  sections  and 
Regulatory  Guides  for  risk-informed, 
peiformance-based  regulation.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Michael  T. 
Markiey  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 


potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated:  October  7, 1997. 
Sam  Daraiswaiiiy, 

Chief,  Nuclear  Reactors  Branch. 

(FR  Doc.  97-27081  Filed  10-10-97;  8:45  ami 

MLUNQCOOE  T8a0-«t-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Reclearance  of  an 
Information  Collection:  Standard 
Forms  2803  and  3108 

AQBICY:  Office  of  Personnel 

Management 

ACTKM:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22. 1995).  this  notice 
announces  that  the  Office  of  Personnel 
Management  intends  to  submit  to  the 
Office  of  Management  and  Budfet  a 
request  for  reclearance  of  an  information 
collection.  Form  2803,  Application  to 
Make  Deposit  or  Redeposit  (CSRS),  and 
SF  3108,  Application  to  Make  Service 
Credit  Payment  for  Qvilian  Service 
(FERS),  are  applications  to  make 
payment  used  by  persons  who  are 
eligible  to  pay  for  Federal  service  which 
was  not  subject  to  retirement  deductions 
and/or  for  Federal  service  which  was 
subject  to  retirement  deductions  which 
were  subsequenUy  refunded  to  the 
applicant. 

There  are  approximately  520 
respondents  for  SF  2803  and  260 
respondents  for  SF  3108.  It  takes 
approximately  30  minutes  to  complete 
SF  2803  and  30  minutes  to  complete  SF 
3108.  The  hourly  annual  burden  for  SF 
2803  is  260  and  for  SF  3108  is  130  for 
a  total  annual  burden  of  390  hours. 

Comments  are  particularly  invited  on: 
— Whether  this  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  the  Office 
of  Personnel  Management,  and 
whether  it  will  have  practical  utility; 
— Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  and 
— Ways  in  which  we  can  minimize  the 
burden  of  the  collection  of 
inf6rmation  on  those  who  are  to 
respond,  through  use  of  the 
appropriate  technological  collection 
techniques  or  other  forms  of 
information  technology. 
For  copies  of  this  proposal,  contact 
fim  Farron  on  (202)  418-3208.  or  E-mail 
to  jmfarron^pm.gov 
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DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
December  15, 1997. 
ADDRESSES:  Send  or  deliver  comments 
to — ^Lorraine  E.  Dettman.  Chief 
Operations  Support  Division, 
Retirement  and  Insiuance  Service.  U.S. 
Office  of  Personnel  Management  1900  E 
Street.  NW.  Room  3349,  Washington, 
DC  20415. 

FOR  INFORMATION  REQAROtNQ 
AOMINiSTRATIVE  COORDiNATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623. 

Office  of  Personnel  Management. 

Janice  R.  Lachance, 

Acting  Director. 

[FR  Doc.  97-27111  Filed  10-10-97;  8:45  am] 

MUJNa  COOE  632S-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  Form  SF  2802. 
SF  2802-B,  Rl  36-7 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995).  this 
notice  announces  that  the  Office  of 
Persoimel  Management  (OPM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  a 
revised  of  the  following  information 
collections:  SF  2802.  Application  for 
Refund  of  Retirement  Deductions  (Civil 
Service  Retirement  System);  SF  2802B. 
Current/Former  Spouse's  Notification  of 
Application  for  Refund  of  Retirement 
Deductions;  and  RI  36-7.  Marital 
Information  Required  of  Refund 
Applicants.  The  OPM  must  have  the  SF 
2802  completed  and  signed  before 
paying  a  refund  of  retirement 
contributions  from  the  Civil  Service 
Retirement  and  Disability  Fund.  SF 
2802B  must  be  completed  if  there  are 
spouse(s)  or  former  8pou8e(s)  who  must 
be  notified  of  the  employee's  intent  to 
take  a  refund  £rom  the  Fund.  RI  36-7  is 
needed  when  the  SF  2802  received  at 
the  OPM  is  incomplete  about  the 
applicant's  marital  status. 

Approximately  35,000  SF  2802  forms 
are  completed  annually.  We  estimate  it 
takes  approximately  45  minutes  to 
complete  the  form.  The  anniml  burden 
is  26,250  hoius.  Approximately  31.500 
SF  2802B  forms  are  completed  annually. 
We  estimate  it  takes  approximately  15 
minutes  to  complete.  The  estimated 


annual  burden  is  7,875.  Approximately 

21,050  RI  36-7  forms  are  completed 

annually.  Each  form  takes 

approximately  10  minutes  to  complete. 

liie  aimual  estimated  burden  is  3.508 

hours.  The  total  combined  annual 

burden  is  37.663  hours. 
Comments  are  particularly  invited  on: 

— ^Whether  this  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  the  Office 
of  Personnel  Management,  and 
whether  it  will  have  practical  utility; 

— ^Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  and 

— ^Ways  in  wmch  we  can  minimize  the 
burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  use  of  the 
appropriate  technological  collection 
techniques  or  other  forms  of 
information  technology. 
For  copies  of  this  proposal,  contact 

Jim  Fanon  on  (202)  418-3208.  or  E-mail 

to  jmfarron9opm.gov 

DATES:  Comments  on  this  proposal 

should  be  received  on  or  before 

December  15, 1997. 

ADDRESSES:  Send  or  deliver  comments 

to  Lorraine  E.  Dettman.  Chief 

Operations  Support  Division, 

Retirement  and  Insurance  Service,  U.S. 

Office  of  Personnel  Management.  1900  E 

Street.  NW,  Room  3349,  Washingtbn. 

DC  20415. 

FOR  INFORMATION  REGARDINQ 

ADMINISTRATIVE  C00RDINA7X)N— 

CONTACT:  Mary  Beth  Smith-Toomey, 

Management  Services  Division,  (202) 

606-0623. 

Office  of  Personnel  Management 

Janice  R.  Lachance, 

Acting  Director. 

(FR  Doc.  97-27112  Filed  10-10-97;  8:45  am] 

MUMQ  cooe  esfs-oi-r 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463).  notice  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday.  October  23, 
1997,  has  been  canceled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee's 
Secretary,  Office  of  Personnel 
Management.  Federal  Prevailing  Rate 
Advisory  Committee.  Room  5559. 1900 


E  Street,  NW.,  Washington,  DC  20415, 
(202) 606-1500. 

Dated:  October  6, 1997. 

Fliyllis  G.  Heuerman, 

Chair,  Federal  Prevailing  Rate  Adviaory 
Coirunittee. 

(FR  Doc.  97-27108  Filed  10-10-97;  8:4S  am) 
BtLUNG  CODE  63ZS-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Nu-Tech  Bio-Med,  Inc., 
Common  Stock,  $.01  Par  Value)  RIe 
No.  1-13000 

October  7. 1997. 

Nu-Tech  Bib-Med.  Inc.  ("Ck)mpany") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
Boston  Stock  Exchange,  Inc.  ("BSE"  m 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  r^istration  include  the 
following: 

In  making  the  decision  to  withdraw 
its  Security  from  listing  on  the  BSE.  the 
Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  oa 
maintaining  the  dual  listing  of  its 
Security,  l^e  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  securities. 

The  Company  has  complied  with  the 
Rtiles  of  the  BSE  by  filing  with  such 
Exchange  details  of  the  reasons  for  such 
proposed  withdrawal,  and  the  facts  in 
support  thereof 

By  letter  dated  September  22,  1997, 
the  BSE  informed  the  Company  that  the 
Exchange  has  no  objection  to  the 
withdrawal  of  the  Company's  Security 
from  listing  on  the  BSE. 

Atiy  interested  person  may,  on  or 
before  October  29,  1997.  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investora.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Kalz. 
Secntary. 
(FR  Doc.  97-27040  Filed  10-10-97;  8:45  am] 

■LLMQ  OOOE  M10-01-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 


No.  34-39191;  FU*  Na  SanAMEX- 


97-3^ 


Self-Reguiatory  Organizations;  Notic* 
of  Filing  and  Immediats  EffectivenMS 
of  Proposed  Rule  Change  t>y  American 
Stock  Exchange,  Inc.  Relating  to 
Ravised  Equity  Fee  SctMdule 

October  3. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),'  notice  is  hereby 
given  that  on  September  24,  1997,  the 
American  Stock  Exchange.  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Conunission")  the  fee  change  as 
described  in  Items  I,  n,  and  QI  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  fee  change  from 
interested  persons. 

L  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Subetance  of 
tiw  Proposed  Rule  Change 

The  American  Stock  Exchange  has 
revised  its  schedule  of  fees  imposed  on 
trades  in  exchange-traded  fund  products 
("EXTRA  Funds")  executed  on  the 
Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  (or,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  fee  change  and 
discussed  any  conmients  it  received  on 
the  fee  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  ciirrently  imposes  a 
transaction  charge  and  a  regulatory  fee 
on  trades  in  equity  securities  executed 
on  the  Exchange.  The  Exchange's  equity 
transaction  charge  is  a  two-part  fee 
consisting  of  a  share  charge  and  a  value 
charge,  based  on  the  total  number  of 
shares  traded  and  the  value  of  such 
shares,  respectively.  All  equity  trades 
executed  through  the  Exchange's  Post 
Execution  Reporting  ("PER")  order 
routing  system  up  to  1,099  shares  are 
exempt  from  Exchange  equity 
transaction  charges  (excluding  only 
those  for  the  account  of  nonmember 
competing  dealers).  The  Exchange  also 
imposes  a  separate  regulatory  fee  on  all 
equity  trades  calculated  at  $.00005 
times  the  value  of  shares  traded. 

The  Exchange  currentiy  lists  a 
number  of  exchange-traded  fund 
products,  which  are  subject  to  the 
Exchange's  equity  fee  schedule. 
Standard  ft  Poor's  Depositary  Receipts 
("SPDRs")  is  a  fund  product  based  on 
the  S&P  500  Index  that  has  traded  on 
the  Exchange  since  1993.  MidCap 
SPDRs  and  World  Equity  Benchmaik 
Shares  ("WEBS")  are  also  currentiy 
traded,  with  additional  fund  products 
expected  to  be  traded  in  the  hiture. 

The  Exchange  is  revising  its  schedule 
of  equity  fees  to  exempt  customer  (i.e., 
non  broker-dealer)  PER  trades  in 
exchange-traded  fund  products  up  to 
5,099  shares  from  both  the  equity 
transaction  charge  and  the  regulatory 
fee.  We  believe  that  these  changes  are 
necessary  in  order  to  make  the  cost  of 
trading  on  the  Exchange  comparable  to 
the  economics  of  trading  these  products 
in  other  markets. 

The  revised  equity  fee  schedule  will 
be  implemented  starting  with 
transactions  effected  on  September  26, 
1997  or  as  soon  as  practical  thereafter. 
The  Exchange  will  notify  member  firms 
as  to  the  date  of  effectiveness  and  as  to 
any  necessary  modifications  to  provide 
for  proper  identification  of  orders 
entitied  to  the  fee  exemption. 

(2)  Statutory  Basis 

The  fee  change  is  consistent  with 
Section  6(b)  of  the  Exchange  Act  in 
general  and  furthers  the  objectives  of 
Section  6(b)(4)  ^  in  particular  in  that  is 
intended  to  assure  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members,  issuers. 


and  other  persons  using  the  Exchange's 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  fee  change  will  impose  no  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  fee 
change. 

m.  Date  of  ECEectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

The  fee  change  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Exchange  Act  ^  and  subparagraph  (eK2) 
of  Exchange  Act  Rule  19b-4.*  At  any 
time  within  60  days  of  the  filing  of  such 
fee  change,  the  Commission  may 
summarily  abrogate  such  fee  change  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Exchange  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
writh  respect  to  the  fee  change  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
fee  change  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  file  number  SR-AMEX- 
97-34  and  should  be  submitted  by 
November  4,  1997. 

For  the  Commission  by  the  Division  erf 
Market  Regulation,  pursuant  to  delegated 
autliority.' 


>  IS  VS.C.  7umn 


>lSU.S.C7Sfa>X4). 


*15U.S.C7Sa(bX3XA). 
«i7CFR240.igt>-4(e). 
>17  CFR  240.30-<i(sNl2). 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-27041  Filed  10-10-97;  8:45  am) 

BNXMO  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rataess  No.  39199;  RIe  No.  8R-BSE-47- 
061 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  immediate  Effectiveness 
of  Profwsed  Rule  Change  l>y  the 
Boston  Stock  Exchange  Relating  to  Its 
Transaction  Fee  Schedule 

October  3, 1997. 

Puratiant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  4, 199Z, 
the  Boston  Stock  Exchange,  Inc.  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  m  below,  which  items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  amend  its 
transaction  fee  schedule  to  implement 
two  additional  transaction  fee 
maximums. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  BSE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  fee 
revision  is  to  respond  to  die  needs  of  the 


Exchange's  constituents  with  respect  to 
overall  competitive  market  conditions 
and  customer  satisfaction.  As  such,  the 
Exchange  intends  to  implement  two 
additional  transaction  fee  maximums. 

A  monthly  transaction  fee  maximum 
(including  both  Trade  Recording  and 
Comparison  and  Value  Charge  fees)  of 
$50,000  per  member  firm  for  all 
electronic  order  flow  (both  incoming 
and  outgoing  trades)  is  being 
implemented.  The  monthly  electronic 
transaction  fee  maximum  of  $50,000 
will  precede  the  existing  total  volume 
maximum  of  $.45  per  100  average 
monthly  shares.  Member  firms  will 
continue  to  pay  the  current  rate  for 
Trade  Recording  and  Comparison  and 
Value  Charge  fees  on  all  electronic 
trades  up  to  the  maximimi  charge  of 
$50,000  for  this  type  of  order  flow.  Any 
electronic  trading  beyond  the  $50,000 
electronic  transaction  fee  cap  will  be 
assessed  at  $0.00  per  100  average 
monthly  shares  throughout  the 
remainder  of  the  month.  ^  If  at  month's 
end,  a  member  firm's  fee  for  electronic 
order  flow  has  reached  the  $50,000 
maximum  and  its  total  volume  rate  per 
100  average  monthly  shares  exceeds 
$.45,  the  firm's  transaction  fees  will 
then  be  capped  at  $.45  per  100  average 
monthly  shares.^ 

A  transaction  fee  maximum 
(including  both  Trade  Recording  and 
Comparison  and  Value  Charge  fees)  for 
multiple  automated  cross  trades  is  also 
being  implemented.  The  transaction  fee 
maximimi  of  $.25  per  100  shares  will 
apply  once  a  firm  has  executed  100,000 
average  daily  multiple  automated  cross 
trade  shares.  This  maximum  is  in 
addition  to  the  maximum  rate  per  trade 


>  Telephone  conversation  between  Kathy 
Marshall.  Boston  Stock  Exchange,  and  Christine 
Richardson.  Division  of  Market  Regulation, 
Conunission  (Sep.  17, 1997). 

2  For  example,  assume  Member  Firm  ABC 
generated  $100,000  in  total  transaction  fees, 
SSO.OOO  of  which  were  associated  with  electronic 
order  flow.  Assume  further  that  this  $100,000 
related  to  200.000  total  shares  traded  during  the 
month.  Under  the  new  fee  maximum.  ABC's 
electronic  order  flow  fees  would  be  capped  at 
SSO.CXM  and  any  electronic  order  flow  executed 
beyond  this  maximum  would  be  assessed  at  SO.OO 
throughout  the  remainder  of  the  month.  At  the  end 
of  the  month,  the  Exchange  would  calculate  the 
total  fees  generated  by  ABC's  account,  here  $90,000 
($50,000  in  electronic  order  flow  plus  $40,000  in 
non-electronic  order  flow),  and  divide  it  by  the  total 
number  of  shares  traded  during  the  month.  Here, 
the  Exchange  would  divide  $90,000  by  200,000 
shares,  which  would  equate  to  a  rate  of  $.45  per  100 
average  monthly  shares.  Thus  ABC  would  pay  a 
total  of  $90,0(X)  in  transaction  fees  for  that  month. 
If,  however,  the  resulting  rate  were  greater  than  S.45 
per  100  average  monthly  shares,  the  total 
transaction  fees  would  be  further  reduced  to  this 
maximum.  Telephone  Conversation  between  Kathy 
Marshall.  Boston  Stock  Exchange,  and  Christine 
Richardson,  Division  of  Market  Regulation, 
Commission  (Sep.  24, 1997). 


side  of  $25.00  for  Trade  Recording  and 
Comparison  fees  and  $50.00  for  Value 
Charge  fees.  Member  firms  will  pay  the 
lesser  of  $.25  per  100  shares  or  die 
original  rate  per  share  at  the  time  of 
execution.^ 

2.  Statutory  Basis 

The  basis  for  the  proposed  rule 
change  is  Section  6(b)(5)  of  the  Act,  in 
that  the  proposed  rule  change  is 
designed  to  promote  just  and  equitable 
principles  of  trade;  to  foster  cooperation 
and  coordination  with  persons  ang^gar^ 
in  regulating  clearing.  setUing, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customera, 
issuera,  brokers  or  dealera. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  EflectivwDess  of  die 
Proposed  Rule  Change  and  Timing  for 
Gtnmniasion  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  change  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  die  Act  and 
subparagraph  (e)  of  Rule  19b-4 


*  For  example,  assume  Member  Firm  ABC 
executed  2,500,000  multiple  automated  cross  trade 
shares  in  a  month  comprised  of  21  trading  days. 
Under  the  new  proposal,  the  cost  structure  of  the 
lint  2,100,000  multiple  automated  cross  trade 
shares  (21  trading  days  x  100,000  average  daily 
shares)  would  not  change.  Hoi^rever,  for  every  share 
of  this  type  executed  above  and  beyond  100,000 
average  daily  shares  (in  this  example.  2,100,(X)0 
shares),  the  cost  per  share  would  be  the  lesser  of 
$.0025  per  share  or  the  original  rate  per  share  at  the 
time  of  execution.  If  a  7.500  share  cross  trade 
generated  a  total  fee  of  $30.00  ($.0040  per  share), 
the  total  tee  of  this  trade  would  be  capped  at  $1S.7S 
($.0025  par  share)  for  a  reduction  in  the  cost  of  the 
trade  of  $1 1 .25.  If  the  same  trade  generated  a  total 
fee  of  $15. 00  ($.0020  per  share),  the  total  coat  of  the 
trade  would  remain  at  $15.00.  Telephone 
Conversation  between  Kathy  Marshall.  Boston 
Stock  Exchange,  and  Christine  Richardson,  Division 
of  Market  Regulation.  Commission  (Oct  1, 19S7). 
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thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  sach  rule  change  if  its  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  md  all  written 
communicatiuiis  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-97-0S  and  should  be 
submitted  by  November  4,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  punuant  to  dele§alad 
authority.* 

Margarat  H.  McFarland. 
Deputy  Sectetary. 

|FR  Doc.  97-27047  Filed  10-10-47;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

piilnii  No.  34^38202:  File  Na  SA-CBOE- 
t7-4S| 

Self-Regulatory  Organizations;  Notice 
of  Riing  and  Order  Granting 
Accaleratsd  Approval  of  Proposed 
Rule  Char>ge  by  the  Chicago  Board 
Options  Exchange,  Inc..  Relating  to 
Certain  Ruiss  Governing  Market-Maker 
OIHigattons  With  Respect  to  the 
Trading  of  Options  on  the  OJIA 

October  3. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 


notice  is  hereby  given  that  on 
September  8, 1997. ^  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Seciurities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
granting  accelerated  approval  to  the 
proposed  rule  change. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  certain 
of  its  rules  governing  market-maker 
obligations  with  respect  to  the  trading  of 
options  on  the  Dow  Jones  Industrial 
Average  ("DJIA  "  or  "Index").  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  CBOE  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
certain  Exchange  rules  governing 
market-maker  obligations  with  respect 
to  the  trading  of  options  on  the  DJIA 
(trading  symbol  "DJX").  Specifically, 
the  Exctumge  is  proposing  to  make  the 
following  changes  with  respect  to 
trading  in  options  on  the  DJIA:  (i) 
Amending  Rule  24.17  to  apply  the  rules 
governing  the  Retail  Automatic 
Execution  System  ("RAES")  eligibility 
in  options  on  the  Standard  &  Poor's  100 
Stock  Index  ("SAP  100")  ( "OEX")  to 


« 17  CFR  200.3»-3(aXl2). 
•  15  VS.C.  7Ss(bXl). 
>17CF1l24ai9b-4. 


>Th«  Exchange  filed  Amendmant  Ho.  1  to  Ihe 
proposed  rule  change,  the  tubetance  of  which  U 
incorporated  into  this  notice.  See  letter  from 
Timothy  H.  Thompson.  Senior  Attorney.  CBOE.  to 
John  Ayanian.  Special  Counael.  Market  Regulation. 
Commission,  dated  September  16. 1997 
("Amendment  No.  1"). 


options  on  the  DJIA;  (ii)  amending  Rule 
24.17  to  add  an  interpretation  and 
policy  that  the  provisions  of  paragraph 
(b)(v)(C)  and  (D)  will  not  apply  to  DJX 
market  makers  until  December  1, 1997; 
(iii)  creating  Rule  24. 17 A.  RAES 
Operations  in  Options  on  the  DJIA, 
which  applies  the  RAES  operations  in 
OEX  to  DJX  and  states  that  the  Exchange 
can  determine  the  maximum  order  size 
for  RAES  orders  for  options  on  the  DJIA 
up  to  100  contracts,  a  higher  level  than 
for  OEX;  (iv)  amending  paragraph  (a)(2) 
of  Rule  8.51  (and  related  interpretations) 
governing  the  minimum  firm  quote 
requirement,  for  a  market-maker  trading 
crowd;  (v)  applying  the  terms  of  the 
previously  approved  OEX  firm  quote 
program  to  the  DJX  trading  crowd,  and 
amending  the  fine  amount  under  the 
Minor  Rule  Flan  for  violations  of  the 
Firm  Quote  Rule;  (vi)'amending  the  fine 
schedule  for  violations  of  the  Firm 
Quote  Rule  for  OEX;  and  (vii)  amending 
Rule  8.16,  RAES  Eligibility  in  Equity 
Options,  to  indicate  that  it  does  not 
apply  to  DJIA  options.* 

The  purpose  For  these  proposed  rule 
changes  is  to  enhance  market-maker 
obligations  with  respect  to  the  trading  of 
options  on  the  DJIA.  The  Exchange 
expects  these  change  to  enhance  the 
depth  and  liquidity  of  the  market  for 
options  on  the  DJIA.  The  Exchange  also 
notes  that  because  option  contracts  on 
the  DJIA  will  be  based  upon  one-one 
hundredth  of  the  value  of  the  DJIA, 
these  options  contracts  will  overlie 
approximately  one-tenth  of  the  value 
that  other  broad-based  index  options 
overlie,  such  as  options  on  the  Standard 
&  Poor's  500  Stock  Index  ("SPX")  and 
on  OEX.  This  is  so  because  the  values 
of  the  S&P  500  Index  and  the  S&P  100 
Index  currently  are  approximately  one- 
tenth  of  the  value  of  the  DJIA,  yet  OEX 
and  SPX  are  based  on  the  full  value  of 
their  respective  underlying  indexes. 
Consequently,  the  Exchange  believes  an 
increase  in  these  market-maker 
obligations  is  necessary  to  ensure  an 
appropriate  level  of  market-maker 
commitment. 

Under  the  proposed  rule  change,  the 
rules  applicable  to  RAES  In  OEX  will 
apply  to  RAES  in  DJX.  The  proposed 
rule  change  revises  Rule  24.17,  RAES 
Eligibility  in  OEX  to  refer  to  "Option 
Class"  instead  of  OEX.  "Option  Class" 
will  mean  either  OEX  or  DJX,  as 
appropriate.  Also,  the  Rule  will  be 
revised  to  refer  to  the  "appropriate 
Committee"  which  will  mean  the  OEX 
Market  Performance  Committee"  the 


<The  Exchange's  OEX  firm  quote  program  was 
approved  by  the  Commission  under  Section  19(b) 
of  the  Act  in  Securities  Exchange  Act  Release  No. 
37388  (June  28. 1996).  61  FR  35821  (July  8.  1996). 
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case  of  OEX  and  "the  Exchange 
Committee  to  which  the  Exchange 
delegates  the  market  performance 
function  for  options  on  the  DJIA"  in  the 
case  of  DJX.  The  proposed  rule  change 
also  adds  Interpretation  and  Policy  .02 
to  Rule  24.17  to  state  that  the  provisions 
of  paragraphs  (b)(v)  (C)  and  (D) 
(formerly  paragraphs  (a)(v)  (C)  and  (D)) 
shall  not  apply  to  DJX  market  makers 
until  December  1. 1997.^ 

The  proposed  nde  change  also  adds  a 
new  Rule  24.1 7A  that  sets  forth  the 
RAES  Operations  for  Options  on  the 
DJIA,  stating  that  RAES  will  operate  the 
same  for  DJX  as  for  OEX,  including  that 
the  Exchange  shall  determine  that  series 
will  be  eligible  for  RAES  in  DJX.  Over 
the  years,  the  Commission  has  approved 
OEX  RAES  operational  policies  to 
Section  19(b)  of  the  Act;  however,  these 
policies  have  not  been  codified  in  the 
Exchange  rules.  CBOE  now  proposes 
that  these  policies  also  extend  to  DJX.^ 
For  example,  the  proposed  rule  cha&ge 
will  apply  DJX  RAES  the  OEX  RAES 
that  allows  OEX  RAES  orders  to  trade 
ahead  of  orders  on  the  customer  limit 
order  book  in  situations  where  the 
displayed  bid  or  offer  is  equal  in  price 
to  a  customer  order,  reflected  in  the 
limit  order  book.  This  is  an  exception  to 
the  normal  protection  afforded  customer 
orders  on  the  book,  where  RAES  orders 
entered  when  a  booked  order  matches 
the  price  of  the  disseminated  bid  (for  a 
RAES  order  to  sell)  or  offer  (for  a  RAES 
order  to  buy)  are  "kicked  out"  of  RAES 
and  generally  executed  manually  on  the 
floor.' 


>  Rule  24.17(bXv)  (C)  and  (O)  sUte  that  a  market 
maker  in  RAES  who  wants  to  participate  in  OEX 
(and  now  DPC)  must  execute  at  lease  seventy-five 
percent  of  his  market-maker  contracts  for  the 
preceding  calendar  month  in  OEX  and  execute  at 
least  .seventy-five  percent  of  his  market  maker 
trades  for  the  preceding  calendar  month  in  OEX 
(and  now  DJX)  in  person. 

•  See  letter  from  Timothy  H.  Thompson.  Senior 
Attorney.  CBOE.  to  John  Ayanian,  Special  Counsel. 
Market  Regulation,  Commission,  dated  September 
24,  1997  ('September  letter").  See  Securities 
Exchange  Act  Release  Nos.  23490  (August  1,  1996). 
51  FR  28788  (August  11,  1986)  (firms  on  the  Order 
Routing  System  will  automatically  be  on  RAES  for 
purposes  of  routing  small  public  customer  market 
or  tnarketable  limit  orders  into  RAES:  the  system 
will  automatically  attach  a  price  to  an  order  when 
it  receives  the  order,  which  price  will  be 
determined  from  this  displayed  quote  at  the  time 
of  the  order's  entry;  RAES  orders  that  match . 
customer  orders  on  the  book  will  not  be  kicked  out 
but  will  be  executed  on  RAES  against  normal 
priority  rules;  participating  market  makers  will  be    ' 
assigned  to  the  system  as  contraparties  on  a  rotating 
basis;  Exchange  rule  shall  not  apply  to  the  extent 
they  are  inconsistent  with  the  terms  of  the  program: 
RAES  orders  will  count  towards  fulfillment  of  the 
in-person  requirement  of  Rule  8.7);  and  38702  (May 
30. 1997),  62  Fit  31184  (June  6, 1997)  (all  or  none, 
immediate  or  cancel,  fill  or  kill,  and  minimum 
quantity  contingency  orders  that  are  otherwise 
RAES  eligible  may  be  executed  on  RAES). 

'  See  supra  note  6  and  letter  from  Timothy  H. 
Thompson,  Senior  Attorney.  CBOE.  to  Michael 


The  Exchange  believes  that  it  is 
reasonable  to  apply  this  OEX  RAES 
policy  to  DJX,  based  upon  the  way  in 
which  the  Exchange  expects  the  DJX 
trading  crowd  to  function,  the  amount 
of  protection  it  expects  the  "stranded" 
booked  orders  to  receive  on  the  floor, 
and  the  operational  difficulties 
associated  with  "kicking  out"  RAES 
orders  for  manual  execution  on  the 
floor." 

Specifically,  CBOE  has  stated  that  it 
expects  this  portion  of  the  proposed  rule 
change  to  have  only  a  nominal  effect  on 
the  execution  of  booked  orders  because, 
based  on  information  gathered  from 
talking  to  firms  and  investors,  it  believes 
that  DJX  will  attract  a  large  order  flow 
and  that  large  market-making  firms  will 
have  a  presence  in  the  trading  crowd. 
The  Exchange  believes  that  this 
combination  of  active  order  flow  and 
liquid,  well-capitalized  traders  will 
result  in  the  DJX  trading  floor  operating 
much  like  the  trading  floors  in  OEX  and 
IBM.  The  Exchange  believes  that  in  this 
type  of  trading  environment  where  there 
is  high  liquidity,  the  likelihood  that  a 
booked  order  will  not  be  executed  after 
the  execution  of  a  RAES  order  at  the 
same  price  is  small.  In  addition,  the 
CBOE  notes  that  the  likelihood  of  the 
"stranded"  order  not  being  executed  is 
diminished  by  the  Exchange's  existing 
priority  rule,  Rule  6.45,  which  ensures 
that  no  transaction  can  take  place  on  the 
floor  at  a  price  equal  to  or  better  than 
the  price  of  the  booked  order  until  the 
booked  order  has  been  filed.^  Finally, 
CBOE  states  that  the  adverse  effects  to 
customer  orders  that  would  result  if 
RAES  orders  were  "kicked  out"  to  be 
executed  on  the  trading  floor,  such  as 
delayed  and  missed  executions, 
outweigh  the  potential  disadvantage 
that  might  result  to  customer  limit 
orders  on  the  book  fiom  the  proposed 
limited  exception  to  the  normal  priority 
rules.*o 


Walinskas.  Senior  Special  Counsel.  Market 
Regulation.  Commission,  dated  October  2. 1997 
("October  letter").  OEX  and  IBM  options  are  the 
only  two  classes  where  RAES  orders  are  granted 
priority  over  booked  orders. 

■See  October  letter  supra  note  7.  The  primary 
purpose  and  benefit  of  this  policy  of  "kicking  out" 
RAES  orders  is  to  allow  the  "kicked  out"  RAES 
order  to  interact  with  the  booked  order. 

*The  Commission  notes  that  this  does  not  take 
into  acxount  the  market  moving  through  the  booked 
order  before  it  is  executed. 

■°  The  Exchange  expects  the  number  of  DJX  RAES 
orders  that  would  be  "kicked  out"  under  the  normal 
priority  rules  would  be  significant  because  of  the 
fact  that  DJX  is  designed  to  appeal  to  retail 
customers  who  are  more  likely  to  send  in  small 
RAES  eligible  orders,  the  larger  RAES  eligible  order 
size  for  DJX,  and  the  greater  percentage  of  DJX 
series  that  will  be  eligible  for  RAES  in  DJX  (all 
series)  than  in  OEX  (only  those  series  where  the 
offer  is  SlO  or  less  are  currently  eligible). 


Proposed  Rule  24.17A  also  states  that 
the  Exchange  will  have  the  discretion  to 
set  the  eligible  order  size  for  RAES 
orders  up  to  one  hundred  (100) 
contracts.  The  Exchange  believes 
expanding  the  eligible  contract  limit 
size  for  RAES  will  provide  the  benefits 
of:  more  timely  and  cost-effective 
executions  of  customer  options  orders  to 
a  greater  number  of  orders  than  would 
be  the  case  if  no  changes  were  made; 
enhanced  audit  trail;  enhanced  fill 
reporting  and  price  reporting;  increased 
customer  confidence;  and  reduction  of 
transactions  that  have  to  be  executed 
manually  on  the  trading  floor,  thereby 
increasing  the  efficiency  in  the  handling 
of  non-RAES  orders.  The  Exchange  also 
notes  that  Rule  24.15(e)  allows  the 
Exchange  to  set  an  e^gible  order  size  of 
up  to  ninety-nine  contracts  for  SPX 
options.  As  noted,  an  SPX  option  covers 
approximately  ten  times  the  vttlue  of  an 
option  on  the  DJIA. 

CBOE  believes  that  this  proposed  rule 
change  will  not  impose  any  significant 
burdens  on  the  operation,  security, 
integrity,  or  capacity  of  RAES.  but  will 
increase  the  efficiency  of  the  Exchange 
operations. 

The  Exchange  also  is  proposing  to 
amend  Rule  8.51  to  allow  the  firm  quote 
requirement  for  options  on  the  DJIA  to 
be  set  at  a  level  of  up  to  one  hundred 
(100)  contracts.  Under  Rule  8.51.  a 
trading  crowd  is  obligated  to  fill  non- 
broker-dealer  customer  orders  for  up  to 
the  specified  number  of  contracts  at  the 
quotes  that  are  displayed  when  the 
order  reaches  the  trading  station  at 
which  the  option  is  traded.  The  reasons 
specified  above  justifying  the  change  in 
the  maximum  RAES  order  size — ^the 
relatively  smaller  dollar  value  of  options 
on  one-one-htmdredth  of  the  DJIA  as 
compared  to  other  broad-based  index 
options  and  the  Exchange's  desire  to 
enhance  the  depth  and  liquidity  of  the 
market  for  options  on  the  DJIA — apply 
equally  to  tlds  proposed  change  in  the 
firm  quote  requirement.  The  exchange  is 
also  proposing  to  amend  Interpretations 
.01  and  .03  to  Rule  8.51  to  make  these 
interpretations  consistent  with  the 
change  to  paragraph  (a)  of  Rule  8.51. 

Finally,  the  Excnange  is  proposing  to 
apply  the  terms  of  the  OEX  firm  quote 
program  to  trading  in  DJX.  Among  the 
significant  terms  of  the  firm  quote 
program  are  that:  Floor  Officials  may 
designate  one  or  more  market-makers  to 
take  the  contra  side  of  a  transaction  if 
market-makers  do  not  voluntarily  honor 
the  trading  crowd's  obligation:  maricet- 
makers  have  the  obligation  to  state  the 
size  of  their  markets  if  those  markets  are 
for  less  than  the  DJX  firm  quote  limit; 
market-maker  and  broker-dealer  quotes 
for  less  than  the  firm  quote  limit  will 
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not  be  displayed: "  and  Floor  Brokers 
may  choose  one  of  two  alternatives  in 
obtaining  a  fill  under  the  Firm  Quote 
Rule,  as  described  in  the  first  circular 
attached  as  Exhibit  B  to  the  submitted 
filing. 

The  second  Firm  Quote  Circular, 
attached  as  Exhibit  C  to  the  submitted 
filing,  sets  forth  a  schedule  of  fines  that 
may  be  imposed  pursuant  to  the  Minor 
Rule  Violation  rule  for  violation  of  the 
Firm  Quote  Rule.  The  Exchange  believes 
that  both  of  these  circulars  are 
essentially  identical  to  the  OEX  firm 
quote  program  circulars  except  that  they 
apply  to  trading  in  DfX  and  they 
accordingly  have  a  different  firm  quote 
requirement.  In  addition,  the  Exchange 
has  decided  to  adopt  a  policy  whereby 
the  fine  for  a  third  and  foiuth  violation 
of  the  firm  quote  policy  in  both  DpC  and 
OEX  would  be  $2,500,  and  for 
subsequent  violations  there  is  a 
mandatory  referral  to  the  Business 
Conduct  Committee  ("BCC")."  The 
Exchange  will  reissue  the  OEX  circular 
with  the  revised  fine  schedule.  The 
Exchange  notes  that  although  the  upper 
fine  limit  is  being  reduced,  the 
Exchange  will  exercise  its  authority  to 
commence  a  disciplinary  proceeding 
pursuant  to  Exchange  Rule  17.2  in 
egregious  situations  and  will  refer  the 
case  to  the  BCC  for  violations  past  the 
fourth  violation.  Of  course,  in 
disciplinary  proceeding  the  violating 
member  could  be  subject  to  even  greater 
fines  and  other  sanctions  including 
suspension. 

Toe  Exchange  requests  the 
Commission  to  find  good  cause, 
pursuant  to  Section  19(b)(2]  of  the  Act. 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Regiatar.  The 
Exchange  believes  that  accelerated 
effectiveness  of  the  proposed  change  is 
appropriate  because  the  Commission 
has  approved  other  proposals  by  options 
exchanges  allowing  similar  increases  in 
the  number  of  option  contracts  eligible 
for  automatic  execution  *3  and  has 


"  The  UrgMt  possible  finn  quol«  limit  will  b« 
100  cootncts,  which  is  approximately  equal  in 
value  to  10  contracts  in  OEX.  In  addition,  broker- 
dealer  orders  for  less  than  the  applicable  firm  quota 
requirement  will  not  be  disseminated. 

"  The  current  fine  schedule  for  violations  of  the 
firm  quote  policy  for  OEX  state*  that  the  fine  for 
third  and  subsequent  violations  is  S3 .000  to  55,000. 

"  See  Securities  Exchange  Act  Release  No*. 
38169  (January  14.  1997),  62  FR  3547  (January  23. 
1997)  (order  approving  File  No.  SR-CBOE-96-72) 
(increasing  the  maximum  order  size  eligibility  for 
interest  rate  options);  36601  (December  18.  199S), 
60  FR  66817  (December  26,  1995)  (order  approving 
File  No.  SR-PHLX-95-39)  (increasing  the 
maximum  execution  order  size  eligibility  for  public 
customer  order*  for  all  equity  and  index  options  to 
50  contracts):  33476  (January  13.  1994J.  59  FR  3140 
(January  20. 1994)  (order  approving  File  No.  SR- 


approved  an  essentially  identical  firm 
quote  program  for  OEX.  In  addition,  for 
the  same  reasons,  the  Exchange  believes 
an  increase  in  the  firm  quote 
requirement  is  justified  and  that  the 
increase  in  the  firm  quote  requirement 
is  a  benefit  to  public  customers  without 
any  disadvantages  to  public  customers. 
Also,  because  options  on  the  DJIA  are 
based  on  one-one  hundredth  of  the 
value  of  the  Index,  the  value  of  the 
Index  imderlying  an  option  on  the  DJIA 
is  only  approximately  one-tenth  or  the 
value  of  the  indexes  underlying  certain 
other  broad  based  indexes  which  have 
a  RAES  eligible  order  size  of  ten  or  more 
and  a  firm  quote  requirement  of  ten. 
Therefore,  the  Exchange  believes  no 
unique  or  novel  questions  are  raised  by 
this  change. 

2.  Statutory  Basis 

By  establishing  market-maker 
obligations  with  respect  to  trading 
options  on  the  DJIA.  including  a  firm 
quote  requirement  and  a  maximum  size 
for  DJX  orders  eligible  for  execution 
through  RAES.  the  Exchange  believes 
that  the  proposed  rule  change  will  better 
serve  the  needs  of  CBOE's  public 
customers  and  the  Exchange  members 
who  make  a  market  for  such  customers, 
and  is  consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act '« 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's  _ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

nL  SoUciUtioii  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Aniex-93-33)  (increasing  the  size  of  Japan  Index 
options  orders  eligible  for  automatic  execution  to  99 
contracU),  and  25950  (July  28, 1988).  S3  FR  29293 
(August  3, 1968)  (order  approving  File  No.  SR- 
Amex-87-20)  (increBsing  the  number  of 
Institutional  Index  options  eligible  for  automatic 
execution  to  100  contracts). 
'«1SU.S.C78W>K5). 


Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  insp>ection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-97-45  and  should  be 
submitted  by  November  3, 1997. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  (insistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  tl^t  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  '*  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  maricet 
and  a  national  market  system,  and  to 
protect  investors  and  the  public 
interest.'* 

The  Commission  believes  it  is 
reasonable  for  the  Exchange  to  amend 
Rule  24.17  to  apply  the  OEX  RAES 
eligibility  requirements  to  DJX.  and  to 
apply  the  terms  of  the  previously 
approved  firm  quote  program  for  OEX  to 
DJX  because  they  are  similar  products 
that  are  ex{>ected  to  trade  in  a  similar 
manner  and  it  is  necessary  to  have  a 
RAES  rule  and  a  firm  quote  program  in 
order  to  ensure  efficient  trading  in  DJX. 
Also,  the  Commission  believes  it  is 
reasonable  under  the  Act  to  exempt  DJX 
.  market  makers  from  the  requirements  in 
amended  Rule  24.17(b)(v)(C)  and  (D)  ^^ 
imtil  December  1, 1997  because  when 
options  on  the  DJIA  begin  to  trade  on 
October  6, 1997  there  will  be  no 
"preceding  month"  against  which  to 
measure  a  DJX  market  maker's 
performani:e. 

The  Commission  also  believes  it  is 
reasonable  for  the  Exchange  to  establish 


>»U.S.C78«(b)(5). 

**  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
•fRdency.  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

*'  See  supra  note  6. 
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Rule  24.17A,  RAES  Operations  in  DJX, 
which  will  be  the  same  for  OEX  except 
for  the  maximum  contract  size  eligible 
for  RAES.  The  maximum  size  for  RAES 
in  DJX  will  be  up  to  100  contracts, 
whereas  the  maximum  size  for  OEX  is 
10  contracts.  Similar  to  OEX,  the 
Exchange  will  have  the  authority  to 
choose  which  DJX  series  will  be  eligible 
for  RAES.i" 

As  a  general  rule,  the  Commission 
believes  that  customer  limit  orders  in 
the  limit  order  book  should  receive 
priority  protection  over  other  orders 
when  the  quoted  market  touches  the 
limit  order.  Specifically,  RAES  orders 
generally  should  not  be  executed  by 
market  makers  when  cnistomer  limit 
orders  are  also  price  eligible  to  interact 
with  the  RAES  orders.  The  Commission 
believes  that  exceptions  to  this  principle 
are  only  appropriate  in  limited 
circumstances  where  it  is  unlikely  that 
afiiected  limit  orders  will  receive  an 
inferior  execution.  The  Commission  has 
previously  approved  CBOE  rule  dhanges 
that  aCforded  such  an  exc:eption  in  two 
highly  liquid  options  classes.  OEX 
index  options  and  1MB  equity  options. 
After  careful  review,  the  Commission 
has  determined  that  it  is  appropriate  to 
allow  DJX  RAES  orders  to  be 
automatically  executed  notwithstanding 
the  possibility  that  customer  limit 
orders  could  be  priced  identically  to  the 
prevailing  disseminated  best  bid  or 
offer.  The  Commission  notes  that  it  is 
basing  this  approval  upon  the  fact  that 
the  Exchange  expects  DJX  to  be  a 
heavily  traded  index  product.  As  a 
result,  it  is  anticip>ated  that  most  limit 
orders  will  receive  fair  executions, 
particularly  since  CBOE  Rule  6.45 
ensures  that  no  transaction  can  take 
place  on  the  floor  at  a  price  equal  to  or 
better  than  the  price  of  the  booked  order 
until  the  booked  order  has  been  filled. 
The  Commission  expects  the  Exchange 
to  monitor  the  actual  depth  and 
liquidity  of  the  DJCX  trading  floor  and 
the  treatment  of  customer  orders  on  the 
limit  order  book  that  are  traded  behind 
RAES  orders  at  the  market. 

The  Commission  also  believes  that 
increasing  the  number  of  DJX  contracts 
eligible  for  RAES  and  to  increase  the 
firm  quote  requirement  for  DJX  is 
consistent  mth  the  Act  because  options 
on  the  DJIA  are  approximately  one-tenth 
the  value  of  options  on  indexes 
underlying  other  broad-based  indexes.*" 


Therefore,  increaaing  the  RAES 
eligibility  and  firm  quote  requirements 
for  DJX  should  enhance  market  maker 
obligations  and  commitments  in  these 
options,  as  well  as  help  add  depth  and 
liquidity  to  the  market  for  DJX.  In 
addition,  increasing  the  size  of  the 
RAES  eligibility  for  DJX  will  provide  the 
benefits  of  RAES  execution  to  a  larger 
number  of  customer  orders  and  reduce 
the  number  of  transactions  to  be 
executed  manually  on  the  floor,  which 
could  increase  the  efficiency  of 
executing  non-RAES  orders. 

The  Commission  believes  it  is 
consistent  with  the  Act  to  amend  the 
Minor  Rule  Plan  fine  amount  for 
violations  of  the  firm  quote  rule  for  both 
OEX  and  DJX  because  the  amended  fine 
schedule  should  still  ensure  adequate 
and  effective  enforcement  of  the  firm 
quote  program.  The  amended  fine 
amount  for  third  and  fourth  violations 
of  the  firm  quote  policy,  which  will  be 
S2500  ^o  is  a  reasonable  amount  in  order 
to  help  deter  non-compliuice  with  the 
firm  quote  program,  and  there  will  now 
be  mandatory  referral  to  the  BCC  for  any 
violations  after  the  fourth  violation.  In 
addition,  the  Commission  notes  that  the 
Exchange  always  has  the  authority  to. 
commence  a  full  disciplinary 
proceeding  under  Exchange  Rule  17.2 
imder  its  Minor  Rule  Plan  program  for 
any  violation  of  the  firm  quote  program, 
and  that  the  CBOE  stated  that  it  will 
exercise  this  authority  in  egregious 
situations.^* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  accelerated  approval  of  the 
proposal  is  appropriate  because  it 
believes  the  proposed  changes  to  the 
various  trading  rule  should  become 
effective  prior  to  the  day  that  the  CBOE 
begins  to  trade  options  on  the  DJIA,  in 
order  to  ensure  that  all  rules  applicable 
to  trading  DJIA  options  are  in  place 
prior  to  when  such  trading  commences. 
In  addition,  the  Commission  has 
previously  approved  similar  increases 
in  the  number  of  options  contracts 


**Tbe  Commission  requests  that  the  CBOE 
distribute  a  Notice  to  Members  discussing  all  RAES 
operations  and  policies  that  will  apply  to  DJX.  In 
addition,  the  (Commission  expects  CBOE,  in  the 
near  future,  to  codify  RAES  operations  for  OEX  and 
I^  in  manner  similar  to  that  for  SPX. 

"The  Commission  notes  that  this  reasoning 
applies  to  an  option  contract  based  upon  one-one- 


hundredth  of  the  DJIA  and  that  the  same  reasoning 
would  not  apply  if  the  COE  were  to  start  trading 
an  options  contract  based  upon  one-tenth  of  the 
DJIA.  The  Commission  expecu  the  CBOE  to  reset 
the  RAES  eligible  size  and  the  firm  quote  limit 
accordingly  for  an  options  contract  based  on  one- 
tenth  of  the  DJIA. 

">  The  current  fine  schedule  for  violations  of  the 
firm  quote  program  for  OEX  states  that  the  fine  for 
third  and  subsequent  violations  is  S30(X)  to  S5000. 

"  The  Commission  believes  it  is  reasonable  under 
the  Act  to  amend  Rule  8.16,  RAES  Eligibility  in 
Equity  Options,  to  indicate  that  it  does  not  apply 
to  DJIA  options  because  DJX  will  now  be  covered 
by  the  RAES  eligibiHty  rule  for  OEX. 


eligible  for  automatic  execution  on  other 
options  exchanges  22  and  has  previously 
approved  the  almost  identical  firm 
quote  program  for  OEX.^^  Finally,  the 
Commission  believes  that  the  proposed 
rule  change  does  not  raise  «my 
significant  regulatory  issues. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  ^t  that  the  proposed 
rule  change,  as  amended,  is  hereby 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Maigarat  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  97-27048  Filed  10-10-97;  8:45  am) 
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SECURITIES  AND  EXCHANQE 
COMMISSION 

[fMaaas  No.  34-981M:  File  No.  SR-NASO- 
97-40] 

Salf-Aagulatory  OrganlxMions;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  National  Association  of  Sacurttiss 
Daaters,  Inc.,  Raiating  to  Trading  HaNs 

October  3, 1997. 

Pursuant  to  Section  19(bXl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C,  78s(b)(l),  notice  is 
hereby  given  that  on  August  20,  1997. 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Conmiission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  m  below,  with  Items  have  been 
prepared  by  the  Nasdaq  Stock  Market. 
Inc.  ("Nasdaq").  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  OrganizatioB's 
Statement  of  the  Terms  of  Subatanoe  of 
the  Proposed  Rule  Change 

Nasdaq  is  proposing  to  amend  NASD 
Rule  4120  and  IM-4120-1  to  expand 
Nasdaq's  trading  halt  authority  and  to 
clarify  procedures  for  initiating  certain 
trading  halts.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  underlined;  proposed 
deletions  are  in  brackets. 

4120.  Trading  Halts 

(a)  Authtmty  to  Initiate  Trading  Halts 

In  circumstances  in  which  (the 
Association)  Nasdaq  deems  it  necessary 
to  protect  investors  and  the  public 


'*  See  supra  note  4. 
"  See  supra  note  S. 

»«15U.S.C788(bH2). 
»»17  CFR  200.3O-3(aXl2). 
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interest,  (the  Association]  Nasdaq  may, 
pursuant  to  the  procedures  set  forth  in 
paragraph  (b): 

(1)  halt  trading  in  the  over-the-counter 
market  of  a  security  listed  on  Nasdaq 
(authorized  for  inclusion  in  Nasdaq 
pending]  to  permit  the  dissemination  of 
material  news; 

(2)  halt  trading  in -the  over-the-counter 
market  of  a  security  listed  on  a  national 
securities  exchange  during  a  trading  halt 
imposed  by  such  exchange  to  permit  the 
dissemination  of  material  news;  or 

(3)  halt  trading  by  (ITS/CASES]:  (i) 
CQS  market  markers  (of  a]  in  a  CQS 
security  (listed  on  a  national  securities 
exchange  and  authorized  for  inclusion 
in  the  ITS/CAES  linkage  during]  when 
a  national  securities  exchange  imposes 
a  trading  halt  (imposed  by  such 
exchange]  in  that  CQS  security  because 
of  an  order  imbalance  or  influx 
("operational  trading  halt");  or(U) 
Nasdaq  market  makers  in  a  security 
listed  on  Nasdaq,  when  the  security  is 
a  derivative  or  component  of  a  CQS 
security  and  a  national  securities 
exchange  imposes  an  operational 
trading  halt  in  that  CQS  security.  (ITS/ 
CAES]  CQS  and  Nasdaq  market  makers 
may  conmience  quotations  and  trading 
at  any  time  following  initiation  of 
operational  trading  halts,  without  regard 
to  procedures  for  resuming  trading  set 
forth  in  paragraph  (b)(.];  or 

(4)  hah  trading  in  an  American 
Depository  Receipt  ("ADR")  or  other 
security  listed  on  Nasdaq,  when  the 
Nasdaq-listed  security  or  the  securities 
underlying  the  ADR  is  listed  on  or 
registered  with  a  national  or  foreign 
securities  exchange  or  market,  and  the 
national  or  foreign  securities  exchange 
or  market,  or  regulatory  authority 
overseeing  such  exchange  or  market, 
halts  trading  in  such  security  for 
regulatory  reasons;  or 

(5)  halt  trading  in  a  security  listed  on 
Nasdaq  when  Nasdaq  requests  from  the 
issuer  information  relating  to: 

(i)  material  news; 

(ii)  the  issuer's  ability  to  meet  Nasdaq 
listing  qualification  requirements,  as  set 
forth  in  the  Rule  4300  and  4400  Series; 
or 

(Hi)  any  other  information  which  is 
necessary  to  protect  investors  and  the 
public  interest. 

(b)  Procedure  for  Initiating  a  Trading 
Halt 

(1)  [The  Board  of  Governors  requires 
that]  Nasdaq  issuers  are  required  to 
notify  (the  AssociationJNasdaq  of  the 
release  of  any  material  news  prior  to  the 
release  of  such  information  to  the  press 
as  required  by  Rule  4310(c](16)  and 
4320(dj(15). 


(2)  Notification  shall  be  provided 
directly  to  (the  Association's  Market 
Regulation]  Nasdaq's  MarketWatch 
Department  by  telephone,  facsimile,  or 
other  compatible  means  of  electronic 
communication."  Information 
communicated  orally  by  authorized 
representatives  of  a  Nasdaq  issuer 
should  be  confirmed  promptly  in 
writing. 

(3)  Upon  receipt  of  (the]  information 
(the  Association,  after  consultation  with 
the  issuer,]  from  the  issuer  or  other 
source.  Nasdaq  will  promptly  evaluate 
the  information,  estimate  its  potential 
impact  on  the  .market  and  determine 
whether  a  trading  halt  in  the  security  is 
appropriate. 

((4)  Should  the  Association  determine 
that  a  trading  halt  pending  the 
dissemination  of  material  news  is 
necessary  and  in  the  public  interest,  the 
trading  halt  will  become  effective 
simultaneously  with  appropriate  notice 
in  the  Nasdaq  "NEWS"  frame. 

(5)  Should  a  national  securities 
exchange  notify  the  Association  that  it 
has  halted  or  will  halt  trading  in  a 
security  listed  on  that  exchange  pending 
the  dissemination  of  material  news,  the 
Association  may  halt  trading  in  such 
security  in  the  over-the-counter  market. 
The  commencement  of  the  trading  halt 
will  be  effective  simultaneously  with 
appropriate  notice  in  the  Nasdaq 
"NEWS"  frame.] 

(4)  Should  Nasdaq  determine  that  a 
basis  exists  under  Rule  4120(a)(1). 
(am.  (a)(3).  (a)(4).  or  (a)(5)  for  initiating 
a  trading  halt,  the  commencement  of  the 
trading  halt  will  be  effective 
simultaneously  with  appropriate  notice 
in  the  Nasdaq  "NEWS"  frame. 

((6)]  (5)  Trading  in  a  halted  security 
shall  resume  upon  notice  via  the  Nasdaq 
"NEWS"  frame  that  a  trading  halt  is  no 
longer  in  effect. 

IM-4 120-1.  Disclosure  of  Material 
Information 

Rules  4310(c)(16)  and  4320(dHlS) 
require  that,  except  in  unusual 
circumstances,  Nasdaq  issuers  disclose 
promptly  to  the  public  through  the  news 
media  any  material  information  i^hich 
would  reasonably  be  expected  to  effect 
the  value  of  their  securities  or  influence 
investors'  decisions  and  that  Nasdaq 
issuers  notify  (the  Association]  Nasdaq 
of  the  release  of  any  such  information 
prior  to  its  release  to  the  public  through 
the  news  media.  (The  Board  of 
Governors)  Nasdaq  recommends  that 
Nasdaq  issuers  provide  such 


notification  at  least  ten  minutes  before 
such  release.*  Under  unusual 
circumstances  issuers  (are)  may  not  be 
required  to  make  public  disclosure  of 
material  events;  for  example,  where  it  is 
possible  to  maintain  confidentiality  of 
those  events  and  inunediate  public 
disclosure  would  prejudice  the  ability  of 
the  company  to  pursue  its  legitimate 
corporate  objectives.  However,  Nasdaq 
issuers  remain  obligated  to  disclose  this 
information  to  (the  Association]  Nasdaq 
upon  request  pursuant  to  Rules 
4310(c)(15)  or  4320(dHl4). 

Whenever  unusual  market  activity 
takes  place  in  a  Nasdaq  issuer's 
securities,  the  issuer  normally  should 
determine  whether  (conditions 
requiring  corrective  action  exist  and,  if 
so,  should  take  whatever  action  is 
appropriate]  there  is  material 
information  or  news  which  should  be 
disclosed.  If  rumors  or  unusual  market 
activity  indicate  that  Information  on 
impending  developments  has  become 
known  to  the  investing  public,  or  if 
information  from  a  source  other  than 
the  issuer  becomes  known  to  the 
investing  public,  a  clear  public 
aimouncement  may  be  required  as  to  the 
state  of  negotiations  or  development  of 
issuer  plans.  Such  an  announcement 
may  be  required,  even  though  the  issuer 
may  not  have  previously  been  advised 
of  such  information  or  the  matter  has 
not  yet  been  presented  to  the  issuer's 
Board  of  Directors  for  consideration.  It 
may  also  be  appropriate,  in  certain 
circumstances,  to  publicly  deny  fialse  or 
inaccurate  rumors  which  are  likely  to 
have,  or  have  had.  an  efiiect  on  the 
trading  in  its  securities  or  would  likely 
have  an  influence  on  investment 
decisions. 

Trading  Halts 

A  trading  halt  benefits  current  and 
potential  shareholders  by  baiting  all 
trading  in  any  Nasdaq  securities  until 
there  has  been  an  opportunity  for  the 
information  to  be  diMeminated  to  the 
public.  This  decreases  the  possibility  of 
some  investors  acting  on  information 
known  to  them  but  which  is  not  known 
to  others.  (A  trading  halt  normally  lasts 
until  one  half  hour  after  the  appearance 
of  the  news  on  wire  services  but  it  may 
last  longer  if  a  determination  is  made 
that  the  news  has  not  been  adequately 
disseminated.)  A  trading  halt  provides 
the  public  with  an  opportunity  to 
evaluate  the  information  and  consider  it 


*  The  current  talephona  numbor  U  1-800-537- 
641 1 ,  or  from  6  p.m.  to  8  a.m.  Eastern  Time,  (301 ) 
590-6413.  The  StockWatch  iax  number  is  (301) 
590-6482. 


*  Notification  may  be  provided  to  the  (Market 
RegulationI  MarketWatch  Department  by  telephone 
1-80O-537-3929.  (301)  590-6411.  or  from  6  p.m.  to 
8  a.m.  Eastern  Time.  (301)  590-6413.  Information 
communication  orally  should  be  confirmed 
promptly  in  writing.  The  StockWatch  fax  number 
is  (301)  590-6482. 
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in  making  investment  decisions.  It  also 
alerts  the  marketplace  to  the  fact  that 
news  has  been  released. 

[The  Association's  Market  Regulation] 
Nasdaq's  Market  Watch  Department 
monitors  real  time  trading  in  all  Nasdaq 
series  during  the  trading  day  for  price 
and  volume  activity.  In  the  event  of 
certain  price  and  volume  movements. 
the  (Maricet  Regulation]  Market  Watch 
Department  may  contact  an  issuer  and 
its  market  makers  in  order  to  ascertain 
the  cause  of  the  unusual  market  activity. 
The  (Market  Regulation]  Market  Watch 
Department  treats  the  information 
provided  by  the  issuer  and  other  sources 
in  a  highly  confidential  manner,  and 
uses  it  to  assess  market  activity  and 
assist  in  maintaining  fair  and  orderly 
markets.  A  Nasdaq  listing  includes  an 
obligation  to  disclose  to  the  (Market 
RegulationI  Market  Watch  Department 
information  that  the  issuer  is  not 
otherwise  disclosing  to  the  investing 
public  or  the  financial  community.  On 
occasion,  changes  in  market  activity 
prior  to  the  issuer's  release  of  material 
information  may  indicate  that  the 
information  has  become  known  to  the 
investing  pubic.  Changes  in  market 
activity  also  may  occur  when  there  is  a 
release  of  material  information  by  a 
source  other  than  the  issuer,  such  as 
when  a  Nasdaq  issuer  is  subject  to  an 
unsolicited  take-over  bid  by  another 
company.  Depending  on  the  nature  of 
the  event  and  the  issuer's  views 
regarding  the  business  advisability  of 
disclosing  the  information,  the  [Market 
Regulation]  Market  Watch  Department 
may  work  with  the  issuer  to  accomplish 
a  timely  release  of  the  information. 
Furthermore,  depending  on  the 
materiality  of  the  information  and  the 
anticipated  (a)  effect  of  the  information 
on  the  price  of  the  issuer's  securities, 
the  [Market  Regulation]  Market  Watch 
Department  may  advise  the  issuer  that 
a  temporary  trading  halt  is  appropriate 
to  allow  for  full  dissemination  of  the 
information  and  to  maintain  an  orderiy 
market.  The  institution  of  a  temporary 
trading  halt  pending  the  release  of 
information  is  not  a  reflection  on  the 
value  of  the  securities  halted.  Such 
trading  halts  are  instituted,  among  other 
reasons,  to  insure  that  material 
information  is  feirly  and  adequately 
disseminated  to  the  investing  public 
and  the  marketplace,  and  to  provide 
investors  with  the  opportimity  to 
evaluate  the  information  in  making 
investment  decisions.  A  trading  halt 
normally  lasts  one  half  hour  but  may 
last  longer  if  a  determination  is  made 
that  news  has  not  been  adequately 
disseminated  or  that  the  original  or  an 


additional  basis  under  Rule  4120  exists 
for  continuing  the  trading  halt 

The  (Market  Regulation)  Market 
Watch  Department  is  required  to  keep 
non-public  information(,  including 
denial  of  rumors.)  confidential  and  to 
use  such  information  only  for  regulatory 
purposes. 

Material  information  which  would 
reasonably  be  expected  to  afiiact  the 
value  of  the  securities  of  an  issuer  or 
influence  investors'  decisions  would 
include  information  regarding  issuer 
events  of  an  unusual  and/ or 
nonrecurrent  nature.  The  following  list 
of  events,  while  not  an  exhaustive 
summary  of  all  situations  in  which 
disclosure  to  (the  Association]  Nasdaq 
should  be  considered,  may  be  helpful  in 
determining  whether  information  is 
material.  It  should  also  be  noted  that 
every  development  that  might  be 
reported  to  [the  Association]  Nasdaq  in 
these  areas  would  not  necessarily  be 
deemed  to  warrant  a  trading  halt. 

•  A  merger,  acquisition  or  joint 
venture; 

•  A  stock  split  or  stock  dividend; 

•  Earnings  and  dividends  of  an 
untisual  nature; 

•  The  acquisition  or  loss  of  a 
significant  contract; 

•  A  significant  new  product  or 
discovery; 

•  A  change  in  control  or  a  significant 
change  in  management; 

•  A  call  of  securities  for  redemption; 

•  The  public  or  private  sale  of  a 
significant  amount  of  additional 
securities; 

•  The  purchase  or  sale  of  a  significant 
asset; 

•  A  significant  labor  dispute. 

•  Establishment  of  a  program  to  make 
purchases  of  the  issuer's  own  shares; 

•  A  tender  offer  for  another  issuer's 
securities;  and 

•  An  event  requiring  the  filing  of  a 
current  report  under  the  Act 

n.  Self-Regulatory  OrganizatioB's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Role 
Qumge 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Ruh 
Change 

Nasdaq  is  proposing  amendmmits  to 
Rule  4120  to  expand  its  existing  trading 
halt  authority.  Rule  4120  currentiy  sets 
out  the  bases  on  which  Nasdaq  may 
initiate  trading  halts.  In  addition  to  the 
existing  bases,  the  proposed 
amendments  authorize  Nasdaq  to:  halt 
trading  in  the  third  market  of  a  CQS 
seciuity  when  a  national  securities 
exchange  halts  trading  in  such  security 
for  operational  reasons;  halt  trading  in 
a  Nasdaq-listed  security  that  is  a 
derivative  or  component  of  a  CQS 
security,  when  a  national  securities 
exchange  halts  trading  in  the  underlying 
CQS  security  for  operational  reasons; 
halt  trading  in  an  American  Depository 
Receipt  ("ADR")  or  other  Nasdaq-listed 
security  when  a  national  or  foreign 
securities  exchange  or  regulatory  entity 
imposes  a  regulatory  trading  halt  in  the 
security  underlying  the  ADR  or  the 
Nasdaq-listed  security;  and  halt  trading 
when  Nasdaq  requests  from  an  issuer 
information  relating  to  material  news  or 
the  issuer's  compliance  with  Nasdaq 
listing  qualification  requirements. 
Additionally,  the  proposed  amendments 
clarify  that  the  procedures  in  the  rule 
permit  Nasdaq  to  initiate  trading  halts 
when  material  information  emanates 
from  a  source  other  than  the  issuer. 

First,  the  proposed  amendments 
expand  Nasdaq's  existiog  authority  to 
initiate  a  trading  halt  in  the  third  market 
of  an  exchange-listed  security  when  the 
primary  market  initiates  an  operational 
trading  halt  in  such  security.  >  Rule 
4120(aM3)  currentiy  authorizes  Nasdaq 
to  impose  an  operational  trading  halt  in 
a  security  listed  on  a  national  securities 
exchange  and  traded  through  the  ITS/ 
CAES  linkage.^  Under  the  current  rule, 
Nasdaq  may  initiate  a  trading  halt  when 
there  is  an  order  imbalance  or  influx  in 


*  The  "third  market"  is  the  market  fcw  exchang*- 
listed  securities  away  from  exchange  markets. 

<  ITS/CAES  U  the  NASD's  link  to  the  Intermarkil 
Trading  System  ("ITS"),  which  is  a  system  that 
enables  ITS/CAES  market  makers  to  trade  certain 
exchange-listed  securities — known  as  SEC  Rule 
19C-3  securities — by  allowing  such  market  maker* 
to  direct  agency  and  principal  orden  to.  and  receive 
orders  from,  other  ITS  members.  SEC  Rule  lBc-3 
prohibits  off-board  trading  restrictions  from 
applying  to  securities  that:  (1)  were  not  traded  on 
an  exchange  before  April  26. 1979;  or  (2)  were 
traded  on  an  exchange  on  April  26. 1979,  but 
CMMd  to  be  traded  on  an  exchange  for  any  period 
of  time  thereafter.  (The  Computer  Assisted 
ExecuUon  System  ("CAES")  is  the  NASD's 
automated  system  that  allows  members  to  direct 
principal  and  agency  orders  in  exchange-listed 
securities  to  CAES  for  automated  execution  in  the 
third  market).  Thus,  pursuant  to  the  ITS  Plan, 
trading  in  ITS/CAES  is  limited  to  SEC  Rule  19c-3 
•ecuribes  and  excludes  those  securities  not  subject 
to  SEC  Rule  19C-3. 
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the  security  and  the  primary  market 
halts  trading  to  resolve  operational 
issues.  The  proposed  amendments 
expand  Nasdaq's  authority  and  permit 
Nasdaq  to  halt  trading  in  all  seoirities 
traded  in  the  third  market  (i.e.,  CQS 
securities)  ^ — not  just  those  securities 
traded  through  the  ITS/CAES  linkage— 
when  a  national  securities  exchange 
initiates  an  operational  trading  halt  in 
the  COS  security.* 

In  addition,  the  amendments 
authorize  Nasdaq  to  halt  trading  in  a 
security  which  is  listed  on  Nasdaq  and 
which  also  is  a  derivative  or  component 
of  a  CXJS  security  (such  as  convertible 
bond,  warrant,  or  unit),  when  a  national 
seciirities  exchange  imposes  an 
operational  trading  halt  in  the  CQS 
security,  i.e.,  when  a  national  securities 
exchange  halts  trading  in  a  CQS  security 
for  an  order  imbalance.  Currently,  the 
Nasdaq-listed  derivative  security  would 
not  be  halted  in  conjunction  with  the 
operational  trading  halt  in  the  CQS 
security,  thus  making  it  difficult  for 
market  makers  in  the  Nasdaq-listed 
security  to  price  accurately  the 
derivative  seciirity  due  to  the  lack  of 
current  pricing  information  in  the 
underlying  CQS  security.  That  is, 
because  the  primary  market  is 
temporarily  closed,  price  discovery  is 
not  occiuring  in  that  venue,  and  market 
makers  must  attempt  to  determine 
pricing  independent  of  the  primary 
market  or  may  wait  until  the  primary 
market  reopens  to  price  their  issues.  The 
proposed  amendments,  however,  would 
allow  Nasdaq  to  halt  trading  in  the 
Nasdaq-listed  security,  such  as  a 
Nasdaq-traded  convertible  bond  whose 
value  is  tied  closely  to  an  exchange- 
listed  seciulty,  when  a  national 
exchange  initiates  an  operational 
trading  halt  in  a  CQS  security.  Similar 
to  the  current  provisions  of  Rule 
4120(a)(3),  the  proposed  amendments 
permit  CQS  and  Nasdaq  market  makers 
to  commence  quotations  and  trading  at 
any  time  following  the  initiation  of  the 
operational  trading  halt.  Nasdaq 
believes  that  the  proposed  amendments 
foster  orderly  markets  and  investor 
protection  because  they  allow  Nasdaq  to 
halt  trading — based  on  a  national 
securities  exchange's  operational 
trading  halt — to  aUow  market  makers  in 


>TIm  CooMlidatad  Quotation  System  ("CQS")  is 
■  servica  that  provUlM  quotatioas  of  all 
partidpating  axchangB  specialists  and  market 
makers  on  ail  sacuhtias  listed  od  the  New  York 
Stock  Exchange  and  the  American  Stock  Exchange, 
and  selected  securities  listed  on  the  regioDal  stock 
exchanges. 

*  Thus,  the  proposed  amendments  would  give 
Nasdaq  expanded  authority  to  initiate  operattooal 
trading  halts  in  the  third  market  of  SEC  Rule  19c- 
3  securities,  as  well  as  thoae  securitiea  not  subiect 
to  SEC  Rule  19C-3. 


related  issues  to  assess  the  situation  and 
determine  the  appropriate  pricing  of  the 
seciuity. 

Second,  Rule  4120  is  being  amended 
to  authorize  Nasdaq  to  halt  trading  in  an 
ADR  or  other  security  listed  on  Nasdaq, 
when  a  national  or  foreign  securities 
exchange  or  regulatory  authority,  for 
regulatory  reasons,  imposes  a  trading 
halt  in  the  seciuity  luiderlying  the  ADR 
or  the  dually- listed  (Nasdaq)  seciuity. 
There  are  times  when  another  exchange, 
market,  or  regulatory  entity — such  as  a 
Canadian  commission  or  European 
market  center  with  which  a  Nasdaq 
company's  securities  are  registered  or 
listed — implements  a  regulatory  trading 
halt  These  trading  halts  sometimes 
occur  because  the  issuer  is  delinquent 
in  making  a  required  filing  with  the 
national  or  foreign  securities  exchange 
or  regulatory  entity,  or  the  market  or 
regulatory  entity  halts  trading  in  the 
company's  stock  for  a  violation  of  that 
entity's  rules  or  regulations.  For 
example,  an  issuer,  which  is  registered 
as  a  reporting  company  with  a  Canadian 
regulatory  commission  and  which  also 
is  a  Nasdaq- listed  company  or  has  its 
ADRs  listed  on  Nasdaq,  becomes 
delinquent  in  its  filings  with  the 
Canadian  commission.  The  Canadian 
commission  subsequenUy  initiates  a 
trading  half  in  the  issuer's  securities. 
Ciurently,  trading  would  continue  on 
Nasdaq  even  though  regulatory  concerns 
prompted  another  regulatory  entity  to 
halt  trading  in  the  issuer's  securities, 
because  the  issuer  is  in  compliance  with 
Nasdaq  filing  requirements.  Under  the 
proposed  amendments,  however. 
Nasdac^  could  halt  trading. 

Specifically,  the  amendments 
authorize  Nasdaq  to  halt  trading  in  an 
ADR  or  other  Nasdaq-listed  security, 
when  the  Nasdaq-listed  security 
imderlying  the  ADR  is  listed  on  or 
registered  with  a  national  or  foreign 
securities  exchange  or  market  and 
trading  is  halted  in  the  security  for 
regulatory  reasons  by  such  exchange  or 
market,  or  regulatory  authority 
overseeing  such  exchange  or  market. 
Thus,  the  amendments  ensure  investor 
protection  because  they  allow  Nasdaq  to 
take  coordinated  action  when  another 
market  or  regulatory  authority  identifies 
a  regulatory  basis  for  halting  trading  in 
an  issue. 

Third,  Rule  4120(a)(1)  currently 
permits  Nasdaq  to  halt  trading  in  a 
Nasdaq-listed  security  to  permit  the 
dissemination  of  material  news,  and 
Rules  4120(b)(l)-(3)  set  out  the 
procedures  for  doing  so.^  Specifically. 


Rule  4120(b)(1)  requires  Nasdaq  issuers 
to  inform  Nasdaq  of  any  material  news 
prior  to  the  release  of  such  information, 
and  Rule  4120(b)(3)  authorizes  Nasdaq 
to  evaluate  information  provided  by  the 
issuer  to  determine  if  trading  should  be 
halted  prior  to  the  release  of  such 
information.  Rule  4120(b)(3)  does  not 
specifically  set  out  procedures  for 
initiating  a  trading  halt  when  Nasdaq  is 
advised  of  material  news  about  a 
particular  Nasdaq  issuer  and  such  news 
emanates  from  a  source  other  than  that 
issuer.  For  instance,  a  Nasdaq  issuer 
may  be  subject  to  an  unsolicited  take- 
over bid  by  another  company,  of  which 
the  Nasdaq-listed  company  is  unaware. 
In  such  instance,  the  acquiring  issuer 
might  disseminate  news  about  the 
unsolicited  take-over  bid  to  the  public; 
thus,  Nasdaq  may  leam  of  information 
warranting  a  trading  halt  from  a  source 
other  than  the  Nasdaq  issuer,  such  as  a 
news  headline.*  The  proposed 
amendments  to  Rule  4120(b)(3)  and  IM- 
4120-1  clarify  that  Nasdaq  may  halt 
trading  when  Nasdaq  learns  of  material 
news  about  an  issuer,  regardless  of 
whether  the  news  emanates  from  the 
particular  issuer  or  from  another  source. 
Furthermore,  proposed  amendments  to 
Rule  4120(b)(3)  reflect  that  Nasdaq  may 
halt  trading  without  first  consulting  the 
issuer  about  material  news  because  it 
may  not  be  practicable  or  possible  for 
Nasdaq  to  do  so,  such  as  when  material 
news  is  released  (without  consultation 
with  Nasdaq)  by  a  source  other  than  the 
issuer. 

Next,  the  proposed  amendments 
permit  Nascbq  to  halt  trading  when 
Nasdaq  requests  information  from  an 
issuer  relating  material  news  or 
qualification  matters.  For  example, 
Nasdaq  may  be  advised  of  material  news 
about  an  issuer  which  appears  to  be 


>The  propoeed  change  to  Rule  4120(aNl) 
specifies  that  trading  in  a  Nasdaq-listed  security 
nay  be  halted  "to  permit"  the  dissemination  of 


material  news.  (Rule  4120(a)(1)  currently  provides 
that  trading  in  a  Nasdaq-listed  security  may  be 
halted  "pending"  the  dissemination  of  material 
news.)  Tba  rule  is  being  amended  to  specifically 
authorize  Nasdaq  to  halt  trading  when  material 
news  technically  is  not  "pending"  but  a  trading  halt 
is  necessary  to  protect  investors  and  maintain  an 
ordariy  market.  For  example,  there  are  instances 
where  Nasdaq  is  not  advised  of  pending  material 
news,  material  news  is  disseminated  partially,  and 
Nasdaq  learns  of  such  news,  and  Nasdaq  quickly 
detanninaa  that  a  halt  is  necessary  to  permit 
complete  dissemination  of  the  material  news. 
Additionally,  the  amendments  to  Rule  4120(a)(1) 
«rill  bring  it  into  parity  Mritb  the  language  in  Rula 
4120(«K2). 

*If  the  company  initiating  the  unsolicited  taks- 
over  bid  is  a  Nasdaq  issuer,  that  company — in 
certain  circumstances — may  not  be  required  lo 
report  the  take-over  bid  to  Nasdaq  if  such 
information  is  not  material  to  the  company.  Thus, 
even  if  the  company  initiating  the  bid  is  listed  on 
Nasdaq.  Nasdaq  may  not  be  apprized  of  such 
information  by  either  the  Nasdaq  oonipany  which 
is  initiating  tlM  unsolicited  take-over  or  the  Nasdaq 
company  which  is  the  target  of  the  unaoUcited  take- 
over. 


Federal  Register  /  Vol.  62,  No.  198  /  Tuesday,  October  14,  1997  /  Notices  53365 


factually  inaccurate  or  incomplete.  This 
incomplete  or  inaccurate  disclosure  may 
raise  regulatory  and  listing  qualification 
issues  (i.e.,  whiather  the  issuer  is  in 
compliance  with  all  Nasdaq  listing 
requirements,  as  set  out  in  the  Rule 
4300  and  4400  Series),  which  Nasdaq 
staff  would  thoroughly  investigate,  i.e.. 
when  a  Nasdaq-listed  company  issues  a 
press  release  making  highly 
questionable  claims  of  significant 
discovery.  The  Nasdaq  company  is 
unable  to  immediately  substantiate  the 
basis  for  the  claims,  which  raises 
serious  concerns  with  Nasdaq  as  to  the 
accuracy  of  the  company's  public 
statement.  Accordingly,  Nasdaq  staff 
determines  that  additional  information 
from  the  issuer  is  required  to  evaluate 
whether  the  company's  public  statement 
is  accurate  or  requires  filrther 
clarification.  The  proposed  amendments 
permit  Nasdaq,  upon  the  request  of 
certain  information,  to  halt  trading  so 
that  it  may  determine  whether 
continued  trading  is  advisable  once  the 
information  is  received  and  reviewed. 

Nasdaq  is  proposing  to  amend  IM- 
4120-1  to  clarify  that  all  trading  halts 
initiated  under  Rule  4120 — not  just 
those  imposed  to  permit  the 
dissemination  of  material  news — 
generally  last  one  half  hour,  but  may 
last  longer  if  necessary  to  permit  the 
dissemination  of  material  news  or  if  the 
original  or  an  additional  basis  under 
Rule  4120(a)  exists  for  continuing  the 
halt.  Furthermore,  the  statement  in  IM- 
4120-1  that  Nasdaq  will  keep  denials  of 
rumors  confidential  is  deleted  to  reflect 
Nasdaq's  policy  of  issuing  press  releases 
indicating  that  MarketWatcl^has 
reviewed  unusual  trading  activity,  has 
contacted  the  issuer,  and  is  not 
initiating  a  halt  because  it  has  not  been 
advised  of  a  basis  for  doing  so.' 

The  proposed  amendments  also 
include  minor  conforming  changes  to 
both  Rule  4120  and  IM-4120-1.  For 
example,  the  procedures  for  halting 
trading  have  been  consolidated  into  a 
revised  Rule  4120(b)(4)  in  light  of  the 
inclusion  of  the  additional  bases  for 
initiating  trading  halts.  References  in 
Rule  4120  and  IM-4120-1  to  the 
"Association"  and  "Market  Regulation 
Department"  have  been  replaced  with 
references  to  "Nasdaq"  and 
"MarketWatch  Department" 
respectively,  to  reflect  that  Nasdaq  has 
authority  for  trading  halts  under  the 
Plan  of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries. 
Changes  to  Rule  4120(b)(2)  reflect  that 


'  Note  that  under  the  proposed  amendments, 
Nasdaq  still  is  rsquired  to  keep  confidential  all  non- 
public information  and  use  such  information  only 
for  regulatory  purposes. 


issuera  may  notify  MarketWatch  of 
material  news  by  focsimile,  as  well  as  by 
telephone — which  is  stated  in  the 
accompanying  footnote  to  the  rule  but 
not  in  the  rule  text.  Finally,  references 
in  Rules  6350(b)  and  6430(b)  to 
operational  tracfing  halts  for  ITS/CAES 
market  makers  have  been  changed  to 
reflect  that  Rule  4120  will  authorize 
Nasdaq  to  initiate  trading  halts  for  CQS 
market  makers,  as  well  as  ITS/CAES 
market  mAers. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b){6)  of  the 
Act,  in  that  it  is  designated  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediment  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  As  noted  above,  the 
proposed  rule  change  will  expand 
Nasdaq's  authority  to  initiate  regulatory 
trading  halts  when  it  learns  of 
regulatory  concerns  (either  through  a 
regulatory  trading  halt  by  another 
market  or  incomplete  or  inaccurate 
disclosure  fitim  die  issuer),  and  thus 
will  prevent  fraudulent  practices  and 
protect  investors.  The  proposed  rule 
changes  also  will  broaden  Nasdaq's 
authorify  to  impose  operational  trading 
halts  in  the  over-the-counter  markets 
when  market  conditions  so  warrant,  and 
thus  will  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Ride  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
published  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  pereons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Clopies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  SR-NASD-97-60  and  should  be 
submitted  by  November  3,  1997. 

For  the  Conunisaion,  by  the  Division  of  the 
Market  Regulation,  purstiant  to  delegated 

authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-27049  Filed  10-10-97;  8:45  am] 
OOOE  MIO-Ot-M 


SECURITIES  AND  EXCHANQE 
COMMISSION 

[RetoSM  Na  34-39198;  RIa  Na  SR-NASO- 
97-731 

Self-Regulatory  Organizations;  Notiea 
of  Rling  and  Order  Grantlrtg 
Accelerated  Approval  Proposed  Rule 
Changes  by  the  National  Association 
of  Securities  Dealers,  Inc.  Relating  to 
Rule  4612,  Primary  Nasdaq  Market 
Maker  Standards 

October  3. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  30,  1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  witii 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 


•17CFR300.30(aN12). 
« 15  U.S.C  78a(bXl). 
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in  Items  I,  D.  and  III  below,  which  Items 
have  been  prepared  by  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq").  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

Pursuant  to  the  provisions  of  Section 
19(bKl)  under  the  Act,  Nasdaq,  a  wholly 
owned  subsidiary  of  the  NASD,  is 
herewith  filing  a  proposed  rule  change 
to  extend  a  suspension  of  the  Primary 
Nasdaq  Market  Maker  qualification 
criteria  ("PMM  Standards")  foimd  in 
Rule  461 2  (a)  and  (b)  of  the  NASD  Rules 
for  all  Nasdaq  National  Market 
secxuities  for  six  months  or  until  such 
earlier  time  when  new  PMM  Standards 
can  be  adopted  and  implemented. 

n.  Self-RegnlaloTf  Organizatkm'a 
Statement  of  the  Purpoae  of,  and 
SUtutory  Basis  far,  the  Propo— d  Rule 
rhange 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Nasdaq  is  proposing  to  extend  a 
suspension  of  the  existing  PMM 
Standards  until  April  1,  1998  or  until 
such  earlier  time  that  new  PMM 
Standards  can  be  adopted  and 
implemented.  The  standards  currently 
contained  in  NASD  Rule  4612  have 
been  suspended  on  a  temporary  basis 
since  February  of  this  year.^  That 
suspension  will  expire  after  October  1. 
1997. 

The  suspension  was  necessary 
because  the  previous  numerical  criteria 
used  to  establish  Primary  Nasdaq 
Market  Maker  status  was  rendered 
significantly  less  relevant  due  to 
implementation  of  the  new  SEC  Order 
Execution  Rules  (i.e.,  the  Limit  Order 
Display  Rule  and  amendments  to  the 
Quote  Rule).  This  is  because  the  old 
PMM  standards  were  based  primarily  on 
a  market  maker's  quotes  in  relation  to 


the  inside  quote  and  the  quotes  of  other 
market  makers,  and  the  ratio  of 
executions  to  quote  changes.'  Because 
the  new  SEC  rules,  implemented  in 
January  of  this  year,  incorporate 
customer  limit  orders  in  a  market 
^maker's  quote,  a  market  maker's 
proprietary  activity  has  become 
indistinguishable  from  its  customer 
activity. 

It  was  therefore  determine<^hat 
developing  new  PMM  standams  would 
be  necessary.  Nasdaq's  Quality  of 
Markets  Committee  and  Nasdaq  staff,  in 
consultation  with  Commission  staff, 
endeavored  to  develop  new  and 
meaningful  PMM  Standards  as 
expeditiously  as  possible.  The  new 
PMM  Standards  are  intended  to  more 
properly  identify  firms  that  are  engaging 
in  responsible  market  maker  activity 
deserving  of  the  benefits  associated  with 
being  designated  a  Primary  Nasdaq 
Market  Maker,  such  as  being  exempt 
from  the  short  sale  rule.  A  detailed  and 
comprehensive  proposal  was  recenUy 
approved  by  the  Board  of  Directors  of 
The  Nasdaq  Stock  market  at  its  meeting 
in  September  1997,  and  Nasdaq  expects 
to  submit  new  PMM  Standards  to  the 
Commission  in  the  form  of  a  proposed 
rule  change  shorUy. 

Nasdaq  believes  this  proposed  rule 
change  is  consistent  with  Section 
15A(b)(6)  of  the  Act  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  facilitates 
transactions  in  securities.  In  particiilar, 
this  temporary  extension  should 
provide  market  makers  with  certainty 
regarding  whether  they  are  entitied  to 
an  exemption  under  the  rule  which 
should  promote  market  efficiency  and 
enhance  the  orderliness  of  the  market 
during  a  transition  period.  It  should  also 
help  in  reducing  investor  confusion  at 
this  time  and  thereby  promote  efficient 
and  fair  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 


>Sm  SacuritiM  Exchange  Act  RelesM  ^4o.  38294 
(February  14.  1997).  62  FR  8289  (Febniary  24. 1997) 
(order  granting  temporary  accelerated  approval  of 
File  No.  SR-NASD-97-07). 


>  Spadfically.  a  h4asdaq  market  maker  was 
deemed  to  be  a  Nasdaq  Primary  Market  Maker  if  it 
met  two  of  three  criteria:  (1)  The  market  maker 
maintains  the  best  bid  or  best  offer  as  shown  on 
Nasdaq  no  less  than  35%  of  the  time;  (2)  a  market 
maker  laaialBiiM  ■  spraad  no  greater  than  102%  of 
the  av«n§B  daaler  ipiwd;  and  (3)  no  more  than 
50%  of  a  market  maker's  quotation  changes  occur 
without  a  trade  execution.  In  addition,  if  a 
registered  market  maker  meets  only  one  of  the 
above  criteria,  it  may  nevertheless  qualify  if  the 
market  maker  accounts  for  volume  at  least  1  '/i  times 
its  proportionate  share  of  overall  volume  in  the 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Sdembers,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

IIL  Solicitation  of  Commenta 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  Mrill  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  4. 1997. 

IV.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the   . 
NASD's  proposal  is  consistent  with  the 
provisions  «f  Section  15A(b)(6)  of  the 
Act  which  requires,  in  part,  that  an 
association  have  rules  that  are  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  promote  just  and 
equitable  principals  of  trade,  and  in 
general,  to  protect  investors.  In  addition, 
the  Commission  finds  that  accelerated 
approval  of  this  proposal  will  continue 
to  acconunodate  the  new  SEC  Order 
Execution  Rules  while  Nasdaq  seeks  to 
implement  new  standards  applicable  to 
market  makers.  The  Commission  notes, 
however,  that  while  it  is  approving  this 
proposed  rule  change,  that  it  anticipates 
no  delay  in-  the  filing  of  the  proposed 
rule  change  by  the  NASD  with  respect 
to  the  newly  developed  PMM  standards. 

In  approving  this  proposed  rule 
change,  the  Commission  notes  that  it 
has  also  considered  the  proposal's 
impact  on  efficiency,  competition,  and 
capital  formation.^ 

The  Commission,  therefore,  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 


« 15  U.S.C  78c(f). 
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after  the  date  of  publication  of  filing 
thereof  in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  die  Act,!»  that  the 
proposed  rule  change,  SR-NASD-97- 
73,  be,  and  hereby  is,  approved. 

For  the  Coimnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  SecrBtary. 

(FR  Doc.  97-27050  Filed  10-10-97;  8:45  am] 
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Setf-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  National  Association 
of  Securities  Dealers,  Inc.  Relating  to 
Syndicate  Covering  Transactions  and 
Members'  Obligations  To  Obtain  an 
Underwriting  Activity  Report 

October  3, 1997. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  8, 1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  writh 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  prposed  rule  change'and  on 
September  17, 1997,  the  NASD  filed 
Amendment  No.  1.  The  proposed  rule 
change  and  Amendment  No.  1  are 
described  in  Items  I,  II.  and  III  below, 
which  Items  have  been  prepared  by 
NASD  Regulation.  Inc.  ("NASD 
Regulation").  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bom  interested  persons.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  NASD  Rules  2710,  4624.  and 
6540.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
in  italics;  proposed  deletions  are  in 
brackets. 


•17U.S.C78»(B)(2). 
•17  CFR  200.30-3(aMl2). 
<  IS  U.S.C  78a(bXl). 


2700.  Securities  Distributions 

2710.  Corporate  Financing  Rule — 
Underwriting  Terms  and  Arrangements 

(a)  Definitions 
No  change. 

(b)  Filing  Requirements 

(I)  through  (10) 
No  Change. 

(II)  Request  for  Underwriting  Activity 
Report 

NotMrithstanding  the  availability  of  an 
exemption  from  filing  under 
subparagraph  (b)(7)  of  this  Rule,  a 
member  acting  as  a  manager  (or  in  a 
similar  capacity)  of  a  distribution  of  a 
publicly  traded  subject  security  or 
reference  security  that  is  subject  to  SEC 
Ride  101  or  an  "actively-traded" 
security  under  SEC  Rule  101  (except  for 
a  security  listed  on  a  national  securities 
exchange)  shall  submit  a  request  to  the 
Corporate  Financing  Department  for  an 
Underwriting  Activity  Report  with 
respect  to  the  subject  and/or  reference 
security  in  order  to  facilitate  compliance 
with  SEC  Rules  101. 103.  or  104.  and 
other  distribution-related  Rules  of  the 
Association.  The  request  shall  be 
submitted  at  the  time  a  registration 
statement  or  similar  offering  dociunent 
is  filed  with  the  Department,  the  SEC, 
or  other  regulatory  agency,  or,  if  not 
filed  with  any  regulatory  agency,  at  least 
two  (2)  business  days  prior  to  the 
commencement  of  the  restricted  period 
imder  Sec  Rule  101.  The  request  shall 
include  a  copy  of  the  registration 
statement  or  similar  offering  docimient 
(if  not  previously  submitted  pursuant  to 
subparagraph  (b)(5]  of  this  Rule).  If  no 
member  is  acting  as  managing 
undervmting  of  such  distribution,  each 
member  that  is  a  distribution  participant 
or  an  affiliated  purchaser  shall  submit  a 
request  for  an  Underwriting  Activity 
Report,  unless  another  member  has 
assiunted  responsibility  for  compliance 
with  this  subparagraph.  For  purposes  of 
subparagraphs  (b)  (11)  and  (12).  SEC 
Rules  100. 101, 103,  and  104  are  rules 
of  the  Commission  adopted  under 
Regulation  M  and  the  following  terms 
shall  have  the  meanings  as  defined  in 
SEC  Rule  100:  A  distribution.  A 
distribution  participant,  A  reference 
security,  A  restricted  period,  and  A 
subject  security. 

(12)  Submission  of  Pricing  Information 

A  member  acting  as  a  manager  (or  in 
a  similar  capacity)  of  a  distribution 
(subject  to  subparagraph  (b)(ll)]  of 
securities  that  are  listed  on  a  national 
securities  exchange  and  considered  a 
subject  security  or  reference  security 


that  is  subject  to  SEC  Rule  101  or  an 
"actively-traded"  security  under  SEC 
Rule  101  OT  a  distribution  of  any  other 
securities  that  are  considered  "actively- 
traded"  under  SEC  Rule  101  shall 
provide  written  notice  to  the  Market 
Regulation  Department  of  NASD 
Regulation,  Inc.,  no  later  than  the  close 
of  business  the  day  the  offering 
terminates,  that  includes  the  date  and 
time  of  the  pricing  of  the  offering,  the 
offering  price,  and  the  time  the  offiering 
terminated,  which  notice  may  be 
submitted  on  the  Underwriting  Actvity 
Report. 

(13)  Information  on  Syndicate  Covering 
Transactions 

A  member  acting  as  a  manager  (or  in 
a  similar  capacity)  of  a  distribution  of 
a  publicly  traded  subject  security  or 
reference  security  that  is  subject  to  S^ 
Rule  101  m- an  "actively-traded" 
security  under  SEC  Rule  101  shall,  no 
later  than  thirty  (30)  days  after  the 
effective  date  of  the  offering,  maintain 
information  as  required  by  the 
Corporate  Financing  Department  of 
NASD  Regulation,  Inc.  on  the  amount  of 
the  syndicate  short  position  in  a  manner 
consistent  with  SEC  Rule  17a-2.' 

(c)  Underwriting  Compensation  and 
Arrangements 

No  change. 

4000.  The  NASDAQ  Stock  Market 

4624.  Penalty  Bids  and  Syndicate 
Covering  Transactions 

(a)  A  market  maker  acting  as  a 
manager  (or  in  a  similar  capacity)  of  a 
distribution  of  a  Nasdaq  security  that  is 
a  subject  or  reference  security  imder 
SEC  Rule  101  shall  provide  written 
notice  to  the  Corporate  Financing 
Department  of  NASD  Regulation,  Inc.  of 
its  intention  to  impose  a  penalty  bid  on 
syndicate  members  or  to  conduct 
syndicate  covering  transactions 
pursuant  to  SEC  Rule  104  prior  to 
imposing  the  penalty  bid  or  engaging  in 
the  first  syndicate  covering  transaction. 
A  market  maker  that  intends  to  impose 
a  penalty  bid  on  syndicate  members 
may  request  that  its  quotation  be 
identified  as  a  penalty  bid  on  Nasdaq 
pursuant  to  paragraph  (c)  below. 

(b)  The  notice  required  by  paragraph 
(a)  shall  include: 

(1)  The  identity  of  the  security  and  its 
Nasdaq  symbol; 

(2)  The  date  the  member  is  intending 
to  impose  the  penalty  bid  and/or 
conduct  syndicate  covering 
transactions!;  and 


>  The  requirement  in  Rule  2710(b)(13)  «riU  axpiie 
no  later  than  January  1.  ZOOO. 


53368 


Federal  Register  /  Vol.  62,  No.  198  /  Tuesday.  October  14,  1997  /  Notices 


(3)  The  amount  of  the  syndicate  short 
position,  in  the  case  of  syndicate 
covering  transactions] 

(c)  Notwithstanding  paragraph  (a),  a 
market  maker  may  request  that  its 
quotation  be  identified  as  a  penalty  bid 
on  Nasdaq  [display]  by  providing  notice 
to  Nasdaq  Market  Operations,  which 
notice  shall  include  the  date  and  time 
that  the  penalty  bid  identified  should  be 
entered  on  Nasdaq  and,  if  not  in  writing, 
shall  be  confirmed  in  writing  no  later 
than  the  close  of  business  the  day  the 
penalty  bid  identified  is  entered  on 
Nasdaq. 

(d)  The  written  notice  required  by 
(paragraphs  (a)  and  (c)  of]  this  Rule  may 
be  submitted  on  the  Underwriting 
Activity  Report  [by  including  the 
information  required  by  subparagraphs 
(b)(1)  and  (b)(2)  or  paragraph  (c)]. 

6500.  OTC  Bulletin  Board  Service 

6540.  Requirements  Applicable  to 
Market  Makers 

(a)  No  change. 

(b)  No  change. 

(1)  Permissible  Quotation  Entries. 
(A)-(C)— No  change. 

(D)  Any  member  that  intends  to  be  a 
distribution  participant  in  a  distribution 
of  securities  subject  to  SEC  Rule  101.  or 
is  an  affiliated  purchaser  in  such 
distribution,  and  is  entering  quotations 
in  an  OTCBB-eligible  security  that  is  the 
subject  security  or  reference  security  of 
such  distribution  shall,  unless  another 
member  has  assumed  responsibility  for 
compliance  with  this  paragraph: 

(i)  No  change. 

(ii)  No  change. 

(iii)  provide  written  notice  to  the 
Corporate  Financing  Department  of 
NASD  Regulation.  Inc.  of  its  intention  to 
impose  a  penalty  bid  or  to  conduct 
syndicate  covering  transactions 
pursuant  to  SEC  Rule  104  prior  to 
imposing  the  penalty  bid  or  engaging  in 
the  first  syndicate  covering  transaction. 
Such  notice  shall  include  information  as 
to  the  date  the  penalty  bid  or  first 
syndicate  covering  transaction  will 
occur  [and  the  amoimt  of  the  syndicate 
short  position);  and 

(iv)  No  change. 

(E)  The  written  notice  required  by 
subparagraphs  (b)(1)(D)  (i),  (iii)  and  (iv) 
of  this  rule  may  be  submitted  on  the 
Underwriting  Activity  Report  provided 
by  the  Coqxirate  Financing  Department 
of  NASD  Regulation,  Inc.  [by  including 
the  information  required  by  those 
subparagraphs.) 

(F)  No  change. 

(2)  through  (4)  No  change. 


n.  S«lf-Regulalory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basia  for.  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission. 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  disctissed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  NASD 
RegiUation  has  prepared  siunmaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

On  April  1, 1997.  NASD  Rules 
designed  to  facilitate  compliance  with 
the  SEC's  Regulation  M  became 
effective.'  Rude  104  of  Regulation  M 
requires  members  acting  as  managing 
underwriters  to  notify  the  appropriate 
regulator  of  the  market  for  the  security 
in  distribution  of  a  member's  intention 
to  engage  in  syndicate  short  covering 
transactions.  It  is  the  understanding  of 
NASD  Regulation  staff  that  the  purpose 
of  this  requirement  is  to  establish  a 
database  at  the  regulator  of  those 
offerings  in  which  syndicate  short 
covering  transactions  may  have  been 
conducted,  thereby  facilitating  a  study 
of  syndicate  short  covering  practices  by 
the  staff  of  the  SEC.  Because  the 
Association  has  traditionally  been 
responsible  for  regulating  the 
permissible  amount  of  over-allotment 
options  that  may  be  utilized  to  cover 
syndicate  short  positions  in  public 
offierings.  NASD  Regulation  believes 
that  the  Association  has  a  long-standing 
interest  in  developing  information  to 
assist  it  and  the  SEC  in  the  regulation 
of  the  over-allotment  process. 

To  allow  NASD  members  to  comply 
with  their  notification  obligations  under 
Rule  104,  NASD  Regulation  developed  a 
standardized  form  designated  as  the 
Regulation  M  Trading  Notification.  Both 
NASD  Rule  4624  regarding  The  Nasdaq 
Stock  Marked  and  NASD  Rule  6540 
regarding  the  OTC  Bulletin  Board 
Service  require  that  members  include 
the  amount  of  the  syndicate  short 
position  on  the  Regulation  M  Trading 
Notification.  This  latter  information  is 
not  required  to  be  provided  under  SEC 
Rule  104  of  Regulation  M. 

Members  of  tne  industry  have 
expressed  concern  regarding  their 


>  Securities  Exchange  Act  Release  No.  38360 
(March  4,  1997),  and  amended  Securities  Exchange 
Act  Release  No.  38399  (March  14. 1997). 


ability  to  provide  accurate  data  on  the 
amount  of  a  syndicate  short  position  at 
the  time  the  Regulation  M  Trading 
Notification  is  required  to  be  submitted 
i.e.,  prior  to  the  first  syndicate  covering 
transaction.  At  that  time,  the  member 
cannot  generally  provide  acciirate 
information  as  to  the  total  amount  of  the 
syndicate  short  position. 

While  NASD  Regulation  believes  it 
important  to  be  able  to  collect  accurate 
information  on  the  amount  of  the 
syndicate  short  position  in  order  to 
assist  the  SEC  in  its  study  of  syndicate 
short  covering  activities,  such 
information  need  not  be  inmiediately 
provided  to  the  Association.  In  order  to 
address  the  concerns  of  the  industry, 
NASD  Regulation  is  proposing  to  amend 
NASD  Rule  4624  and  NASD  Rule  6540 
to  delete  the  ctirrent  requirement  to 
provide  immediate  information  on  the 
amount  of  syndicate  short  positions.  In 
its  place,  NASD  Regulation  is  proposing 
to  amend  Rule  2710.  the  Corporate 
Financing  Rule,  to  establish  a  new 
requirement  in  Subparagraph  (b)(13} 
that,  no  later  than  30  days  after  the 
effective  date  of  the  offering,  the 
managing  underwriter  shall  maintain 
information  as  required  by  the 
Corporate  Financing  Department  of 
NASD  Regulation,  Inc.  on  the  amount  of 
the  syndicate  short  position  and  that 
such  information  be  retained  in  the 
same  manner  as  the  managing 
underwriter's  syndicate  covering 
transaction  records  under  SEC  Rule 
17a-2.  Rule  17a-2  requires  that  a 
manAging  underwriter  separately 
maintain  information  on  stabilizing 
transactions  and  syndicate  covering 
transactions.  It  is  anticipated  that  the 
managing  underwriter  will  maintain 
with  its  records  of  syndicate  covering 
transactions,  as  required  by  Rule  17a-2. 
a  record  of  the  amount  of  the  syndicate 
short  position.  NASD  Regtilation 
intends  to  require  that  the  information 
to  be  retained  by  the  managing 
underwriter  consist  of  whether  the 
syndicate  short  position  was  no  greater 
than  the  over-allotment  option,  or 
whether  a  naked  short  position  was  less 
than  1%,  between  1%  and  5%,  between 
5%  and  10%,  or  over  10%  of  the 
offering  size.  The  proposed  change  to 
NASD  Rule  2710  includes  a  sunset 
provision  to  eliminate  the  requirement 
to  retain  information  on  the  amount  of 
syndicate  short  positions  at  the 
conclusion  of  the  study  of  syndicate 
short  covering  practices,  but  no  later 
than  January  1,  2000. 

In  addition.  NASD  Regulation  is 
proposing  to  amend  Subparagraph 
(b)(ll)  of  Rule  2710  to  conform  its  rule 
language  to  that  of  Subparagraph  (bKl2) 
and  to  the  Association's  original  intent 
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regarding  the  scope  of  that  provision. 
The  proposed  rule  change  would  clarify 
that  the  managing  underwriter  is 
required  to  request  an  Underwriting 
Activity  Report  with  respect  to  a 
distribution  of  a  security  that  is 
considered  an  "actively-traded"  security 
imder  SEC  Rule  lOl*  Currentiy,  the 
language  of  Subparagraph  (b)(ll)  is 
misleading  in  that  it  only  imposes  this 
requirement  with  respect  to  subject  or 
reference  securities  that  are  "subject  to 
SEC  Rule  101."  Because  "actively- 
traded"  securities  are  exempt  from  SEC 
Rule  101,  they  are  not  considered 
"subject  to"  SEC  Rule  101.  In  Notice  to 
Members  97-10  (March  1997), 
announcing  adoprtion  of  the 
amendments  of  the  NASD  to  implement 
Regulation  M.  the  NASD  stated  that  the 
Underwriting  Activity  Report"  will 
indicate  whether  the  security  qualifies 
under  SEC  Rule  101  as  an  actively- 
traded  security  or  for  the  one-day  or 
five-day  restricted  periods."  Thus,  the 
proposed  change  to  Subparagraph 
(b)(ll)  will  make  the  rule  language 
consistent  with  the  Association's 
requirement  that  the  managing 
underwriter  request  an  Underwriting 
Activity  Report  for  securities  that  are 
considered  "actively-traded"  under  SEC 
Rule  101. 

Moreover,  NASD  Regulation  is 
proposing  to  amend  Subparagraph 
(b)(ll)  to  exclude  exchange-listed 
securities  from  the  requirement  that  the 
managing  underwriter  obtain  an 
Underwriting  Activity  Report. 
Originally,  it  had  been  anticipated  that 
the  managing  underwriter  would  be 
provided  information  on  the  value  of 
average  daily  trading  volume  and 
market  value  of  public  float  with  respect 
to  exchange- listed  securities,  in  addition 
to  securities  included  in  The  Nasdaq 
Stock  Market.  Inc.  or  quoted  on  the  OTC 
Bulletin  Board  Service.  However,  since 
this  information  has  not  been  available, 
the  proposed  rule  change  would 
eliminate  the  obligation  of  managing 
underwriters  to  request  the 
Underwriting  Activity  Report  with 
respect  to  exchange-listed  securities. 
The  managing  underwriter  of  an  offering 
of  exchange-listed  securities  would, 
nonetheless,  continue  to  be  responsible 
under  Subparagraph  (b)(12)  to  advise 
the  Market  Regulation  E)epartment  of 
information  regarding  the  pricing  and 
termination  of  the  oaring.  Conforming 
amendments  are  made  to  Subparagraph 
(b)(12)  in  light  of  this  proposed  change 


•  An  "actively-traded"  security  is  a  subject  or 
reference  security  with  a  value  of  average  daily 
trading  volume  of  at  least  SI  million,  which  is 
issued  by  an  issuer  whose  common  equity 
securities  have  a  public  float  of  at  least  $150 
miiyon. 


to  Subparagraph  (b)(ll).  Finally, 
Subparagraph  (b)(12)  is  also  proposed  to 
be  revised  to  clarify  that  the  managing 
underwriter  of  any  ofEsring  of  securities 
considered  "actively-trad^"  under  SEC 
Rule  101  must  also  advise  the  Market 
Regulation  £)epartment  of  information 
on  pricing  and  termination. 

llie  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(2)'  of  the 
Act  in  that  the  proposed  rule  change 
will  enforce  and  facilitate  compliance 
by  NASD  members  with  the 
requirements  of  SEC  Regulation  M. 

B.  Self-Regulatory  Organization's' 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

nL  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
niunber  in  the  caption  above  and  should 
be  submitted  by  November  4, 1997. 

IV.  Conunisaion's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
NASD's  proposal  is  conisistent  with  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  registered 


national  securities  association. 
Specifically,  the  provisions  of  Section 
15A(b)(2)  of  the  Act  which  requires  that 
an  association  enforce  compliance  with 
Securities  Exchange  Act  Rules  in 
addition  to  the  rules  of  the  association. 
The  Commission  believes  that  the 
proposal  will  enforce  and  focilitate 
compliance  by  NASD  members  with  the 
requirements  of  Regulation  M,  SEC 
Rules  100  through  105. 

In  addition,  the  Commission  finds 
that  the  NASD's  proposal  is  consistent 
with  the  provisions  of  Section  15A(bK6) 
of  the  Act  which  requires,  in  part,  that 
an  association  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principals  of 
trade,  and  in  general,  to  protect 
investors.  In  approving  this  proposed 
rule  change,  the  Commission  notes  that 
it  has  also  considered  the  proposal's 
impact  on  efficiency,  competition,  and 
capdtal  formation.* 

The  Commission,  therefore,  finds 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  filing 
thereof  in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change.  SR-NASD-97- 
68,  be,  and  hereby  is,  approved. 

For  the  Commission,  by  tne  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."  .         •> 

Margaral  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  97-27051  Filed  10-10-97;  8:45  am] 

BHJJNQ  OOOE  M>1»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38200;  File  Na  SR-NY8E- 
97-^ 

S«lf>Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
ttM  New  York  Stock  Exchange,  Inc^  To 
Amend  Its  Rule  382  Relating  to 
Carrying  Agreements 

October  3, 1997. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19l>-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  16, 1997,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 


»15U.S.C78o-3. 
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'17U.S.C78s(BX2). 
•17CFR200.30-3W(2). 
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"Comnjission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Ch-gaiiizatioii's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rule  382,  Carrying 
Agreements  to  better  monitor  the 
activities  of  introducing  firms  that  are 
parties  to  carrying  agreements.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary,  the  NYSE, 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chanae 

bi  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  revise  Exchange  Rule  382 
to  enhance  the  ability  of  the  Exchange 
and  other  securities  self-regulatory 
organizations  ("SROs")  to  monitor  the 
activities  of  introducing  firms  that  are 
parties  to  carrying  agreements. 
Exchange  Rule  382  governs  the 
contractual  agreements,  known  as 
"carrying  agreements,"  between  a 
"carrying"  and  an  "introducing"  firm, 
that  allocate  certain  functions  and 
responsibilities  associated  with  the 
carrying  of,  and  transactions  in, 
customer  accounts.  In  "carrying"  the 
accounts  of  others,  carrying  firms 
provide  an  introducing  firm  with  a 
variety  of  services  for  the  accounts  that 
are  "introduced"  to  them  on  behalf  of 
customers,  pursuant  to  the  carrying 
agreement. 

Under  Rule  382,  all  carrying 
agreements  must  be  filed  with  and 
approved  by  the  Exchange  if  either  party 
to  the  agreement  is  a  member  of  the 
Exchange.  Rule  382  also  requires,  with 


respect  to  all  "fully  disclosed" 
arrangements,  that  the  carrying 
agreement  specifically  identify  and 
allocate  between  the  carrying  and 
introducing  organization  certain  key 
enumerated  functions  and 
responsibilities.  To  address  recent 
concerns  regarding  the  ability  of  self- 
regulatory  organizations  to  monitor  the 
activities  of  introducing  firms,  the 
Exchange  believes  the  proposed 
amendments  v«rill  increase  SROs'  ability 
to  monitor  the  activities  of  introducing 
firms  that  are  party  to  carrying 
arrangements.  Generally,  the  proposed 
amendments  will  provide  for  increased 
monitoring  of  customer  complaints 
regarding  introducing  organizations, 
require  specific  procedures  for 
introducing  organizations  requesting 
reports  offered  by  carrying 
organizations,  and  address  procedures 
and  responsibility  for  introducing 
organizations  that  are  permitted  to  issue 
negotiable  instruments  of  the  carrying 
organizations. 

Specifically,  the  rule  amendments 
will  require  carrying  organizations  to 
furnish  promptly  any  written  customer 
complaint  it  receives  regarding  the 
introducing  firm  to  the  introducing 
organization  and  such  firm's  Designated 
Examining  Authority  ("DEA").  In 
addition,  the  proposal  would  require 
that  the  customer  who  submitted  the 
written  complaint  be  notified  in  writing 
by  the  carrying  organization  that  the 
complaint  was  received,  that  it  was 
furnished  to  the  introducing  firm  and 
the  DEA,  and  that  the  customer  has  the 
right,  at  the  customer's  discretion,  to 
transfer  the  account  to  another  broker- 
dealer. 

The  proposed  amendment  also 
requires  the  carrying  organization  to 
furnish,  at  the  commencement  of  the 
agreement  and  annually  thereafter,  to 
each  of  its  introducing  organizations,  a 
list  of  all  reports  (e.g.,  exception  type 
reports)  that  it  offers  to  the  introducing 
finn  in  order  to  assist  the  introducer  in 
supervising  and  monitoring  customer 
accounts.  'The  proposal  requires 
introducing  firms  to  notify  the  carrying 
firm  of  those  specific  reports  on  the  list 
that  should  be  furnished  to  it  to 
supervise  and  monitor  customer 
accounts. 

In  addition,  the  carrying  organization 
will  be  required  to  retain  and  preserve 
copies  of  the  specific  reports  requested 
by  and/or  supplied  to  the  introducing 
fiirm  pursuant  to  Exchange  Rule  440  or 
have  the  capability  to:  (1)  Recreate 
copies  of  reports  furnished,  or  (2) 
provide  the  report  format  and  data 
elements  provided  in  the  original 
reports.  The  proposal  further  requires 
the  carrying  firm  to  provide  rmtten 


notice,  on  an  aimual  basis  within  30 
days  of  July  1  of  each  year,  to  the  Chief 
Executive  Officer  and  Compliance 
Officer  of  the  introducing  firm,  of  the 
list  of  reports  offered  to  the  introducer 
and  specify  those  reports  actually 
requested  or  supplieid  as  of  the  report 
date.  A  copy  of  this  written  notice  must 
also  be  provided  to  the  introducer's 
DEA. 

The  amended  rule  also  addresses 
those  agreements  that  allow  introducing 
organizations  to  issue  negotiable 
instruments  [e.g.,  checks)  to  their 
customers,  for  which  the  carrying 
organization  is  the  maker  or  drawer.  The 
proposed  rule  provides  that  the 
introducing  organization  must  represent 
to  the  carrying  organization  that  it  has 
supervisory  procedures  in  place,  which 
it  enforces  and  which  are  satis&ctpry  to 
the  carrying  organization,  with  respect 
to  the  issuance  of  such  instruments. 

The  Exchange  believes  that  the 
proposed  amendments  to  Rule  382  will 
clarify  the  relationship  and 
responsibilities  between  organizations 
involved  in  carrying  arrangements  while 
also  recognizing  the  nature  of  the 
contractiud  relationship  between 
carrying  firms  and  introducing  firms. 
The  Exchange  further  believes  that 
provisions  requiring  furnishing  of 
customer  complaints  and  lists  of  reports 
submitted  by  and  furnished  to 
introducing  organizations  vdll  enhance 
the  ability  of  the  Exchange  and  other 
SROs  to  monitor  the  activities  of  such 
entities.  In  addition,  the  Exchange 
believes  that  the  requirement  that 
carrying  organizations  maintain  and  be 
prepared  to  furnish  copies  of  exception 
reports  or  to  recreate  the  report  or 
provide  report  format/data  fields  will 
ensure  that  appropriate  records  are 
available  that  detail  the  information 
actually  provided  to  the  introducing 
organization  to  monitor  its  customer 
accounts. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act  which  ^  requires  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest, 
in  that  it  establishes  standards  to  which 
members  and  member  organizations  that 
are  parties  to  carrying  agreements  must 
adhere  while  providing  customer 
protection  through  appropriate 


»15U.S.C78in)X5). 


disclosures  and  implementation  of 
specific  procedures  and  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  imfKJse  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

C.  Self-Regulatory  Organization't 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  EfEsctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  amd 
aigiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  v«rith  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  that  are  filed  writh 
the  Conunission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  thiin 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commissions'  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  Niunber  SR-NYSB- 
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97-25  and  should  be  submitted  by 

November  3, 1997. 

Mai^garel  H.  McFarUnd. 

Deputy  Secretary. 

[PR  Doc  97-27046  FUed  10-10-47;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releese  No.  34-at203:  FUe  Na  SR-OCC- 
»7-1fl 

Self-Regulatory  Organizations;  Tha 
OfMion  Clearing  Corporation;  Notice  of 
Filing  and  Order  Granting  Accalaratad 
Approval  of  a  Proposed  Rule  Change 
Relating  to  a  Cross-Margining 
Agreamant  With  tha  Board  of  Trade 
Clearing  Corporation 

October  3, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
August  18.  1997,  The  Options  Clearing 
Corporation  ("OCC")  filed  v»rith  the 
Seciirities  and  Exchange  Commission 
("Ck)mmission")  the  proposed  rule 
change  as  described  in  Items  I  and  U 
below,  which  items  have  been  prepared 
primarily  by  OCC.  The  Conunission  is 
publishing  this  notice  and  order  to 
solicit  comments  form  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposal. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
OOC  to  amend  the  cross-margining 
agreement  between  OCC  and  the  Board 
of  Trade  Clearing  Corporation 
("BOTCC")  and  to  amend  the 
agreements  that  are  required  to  be 
executed  by  participating  clearing 
members  and  market  professionals 
participating  in  the  cross-margining 
programs  established  by  the  cross- 
margining  agreement 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tite  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  stat^ents  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the-proposed  rule 
filing  is  to  revise  the  amended  and 
restated  cross-margining  agreement 
between  OCC  and  BOTOC 
("Agreement").'  OCC  and  BOTCC  have 
executed  an  amendment  to  the 
Agreement  to  revise  the  Agreement* 
Specifically.  OCC  proposed  to  amend 
Exhibit  A  to  the  Agreement  to  update 
the  list  of  contracts  eligible  of  OOC/ 
BOTCC  cross-margining.  OOC  also 
proposes  to  amend  the  agreements 
governing  the  cross-margin  accounts  of 
clearing  members  and  market 
professionals  that  participate  in  OOC/ 
BOTCC  cross-margining.  The  changes  to 
those  agreements  essentially  will 
conform  them  to  the  comparable  form  of 
the  agreements  used  in  the  cross- 
margining  program  among  OCC,  the 
Chicago  Mercantile  Exchuige  ("CME") 
and  the  Commodity  Qearing 
Corporation  ("00C").« 

Tne  following  forms  of  agreements  are 
required  to  be  executed  by  clearing 
members  and  market  professionals 
participating  in  the  cross-margining 
program  established  by  the  Agreement: 
(1)  Proprietary  cross-margin  account 
agreement  and  security  agreement  for  a 
joint  clearing  member;  (2)  proprietary 
cross-margin  account  agreement  and 
security  agreement  for  affiliated  clearing 
members;  (3)  non-proprietary  cross- 
margin  account  agreement  and  security 
agreement  for  a  joint  clearing  member; 
(4)  non-proprietary  cross-margin 
account  agreement  and  secxuity 
agreement  for  affiliated  clearing 
members;  (5)  subordination  agreement 
for  cross-margining  for  a  joint  clearing 
member,  and  (6)  subordination 
agreement  for  cross-mai^ining  for 


•  15  VS.C.  7Hamn 


'  The  Commission  has  modifiad  the  text  of  the 
summaries  prepared  by  OCC. 

3  For  a  description  of  the  existing  i^eement.  refar 
to  Securities  Exchange  Act  Release  No.  29881 
(October  31.  1991).  56  FR  56680  (File  Na  SR-OOC- 
91-07)  (order  approving  establishment  of  cross- 
margining  program  between  OCC  and  BOTCC)  and 
Securities  Exchange  Act  Releese  No.  32681  (July  27, 
1993),  58  FR  41302  (File  No.  SR-OCC-92-24) 
(order  approving  expansion  of  cross-margining 
program  between  OCC  and  BOTCC  to  include  non- 
proprietary positions). 

*  A  copy  of  the  amendment  has  been  submitted 
with  the  proposed  rule  change  and  is  available  for 
iiupection  and  copying  at  the  Commission  's  Public 
Reference  Room  or  at  the  principal  office  of  OCC 

'  For  a  description  of  the  cross-margining 
agreement  among  OCC.  CME.  and  CCC.  refer  to 
Securities  Exchange  Act  Release  No.  38584  (N4ay  8. 
1997),  62  FR  26602  [File  No.  SR-OCC-97-04) 
(order  granting  accelerated  approval  to  propaasd 
rule  change). 


53372 


Federal  Register  /  Vol.  62,  No.  198  /  Tuesday.  October  14,  1997  /  Notices 


affiliated  clearing  members.^  Each  of 
these  agreements  is  based  on  the 
comparable  existing  agreement  used  in 
the  current  CXX/BOTCC  cross- 
margining  program,  and  each  of  the 
agreements  has  been  modified  as 
necessary  to  reflect  changes  that  have 
been  made  to  the  crtss-margining 
program  among  OCC,  CME,  and  CCC. 

Wi\h  respect  to  the  proprietary  cross- 
margin  account  agreement  and  security 
agreement  for  a  joint  clearing  member, 
section  2  will  be  revised  to  make  clear 
that  margin  deposited  with  respect  to 
the  cnMS-maxgined  proprietary  accounts 
("proprietary  X-M  accounts")  is 
security  for  all  of  the  obligations  of  the 
joint  clearing  member  whether  or  not 
such  obligations  arise  from  the 
proprieta^  X-M  accounts.  Section  5 
will  be  amended  to  make  clear  that  OCC 
and  BOTCC  have  a  joint  lien  on  and 
security  interest  in  the  proprietary  X-M 
accounts.  Section  5  also  will  be  updated 
to  comply  with  recent  revisions  to 
Article  8  and  Article  9  of  the  Uniform 
Commercial  Ck)de.  Section  5  will  be 
changed  by  making  explicit  that  CXX 
and  BOTCC  have  a  right  of  setoff  against 
collateral  held  with  respect  to  the 
proprietary  X-M  accoimts.  Section  5 
will  be  amended  to  reflect  that  the 
prohibition  against  the  joint  clearing 
member  granting  any  lien  on  or  security 
interest  in  such  collateral  without  the 
written  consent  of  OCC  and  BOTCC 
shall  not  apply  to  any  interest  of  the 
joint  clearing  member  in  the  collateral 
which  is  subordinate  to  that  of  OCC  and 
BOTCC  OCC  has  informed  the 
Commission  that  no  other  substantive 
changes  have  been  made  to  the 
proprietary  cross-margin  account 
agreement  and  security  agreement  ba  a 
joint  clearing  member. 

With  respect  to  the  proprietary  cross- 
margin  account  agreement  and  security 
agreement  for  affiliated  clearing 
members,  section  2  will  be  amended  to 
make  the  affiliated  clearing  members 
jointly  and  severally  liable  to  OCC  and 
BOTCC  for  any  obligation  arising  from 
the  proprietary  X-M  accounts.  Section  2 
also  vrill  be  revised  to  make  clear  that 
neither  of  the  affiliated  clearing 
members  is  obligated  to  make  any 
contribution  to  the  clearing  or  guarantee 
fund  of  a  clearing  organization  (i.e., 
OCC  or  BOTCC)  of  with  such  clearing 
member  is  not  itself  a  member.  Section 
3  will  be  revised  to  make  clear  that 
margin  deposited  with  respect  to  the 
proprietary  X-M  accounts  is  security  for 
all  of  the  obligations  of  the  affiliated 


'Copies  of  the  agreements  have  been  submitted 
with  the  proposed  rule  change  and  are  available  for 
inspection  and  copying  at  the  Commission's  Public 
Reiereoca  Room  or  at  the  principal  offii»  of  OCC 


clearing  members  whether  or  not  such 
obligations  arise  from  the  proprietary  X- 
M  accounts.  Section  6  will  be  amended 
to  make  clear  that  OCC  and  BOTCC 
have  a  joint  lien  on  and  security  interest 
in  the  proprietary  X-M  accounts  by 
adding  a  specific  reference  to  the 
accoimts.  Section  6  also  will  be  updated 
to  comply  with  recent  revisions  to 
Article  8  and  Article  9  of  the  Uniform 
Commercial  Code.  Section  6  will  be 
changed  by  making  explicit  that  OCC 
and  BOTCC  have  a  right  of  setoff  against 
collateral  held  with  respect  to  the 
proprietary  X-M  accounts.  Section  6 
also  will  be  amended  to  reflect  that  the 
prohibition  against  a  clearing  member 
granting  any  lien  on  or  security  interest 
in  such  collateral  without  the  written 
consent  of  OCC  and  BOTCC  shall  not 
apply  to  any  interest.of  the  clearing 
member  in  the  collateral  which  is 
subordinate  to  that  of  OCC  and  BOTCC. 
OCC  has  informed  the  Commission  that 
no  other  substantive  changes  have  been 
made  to  the  proprietary  cross-margin 
account  agreement  and  security 
agreement  for  affiliated  clearing 
members. 

With  respect  to  the  non-nroprietary 
cross-margin  account  agreement  and 
security  agreement  for  a  joint  clearing 
member,  section  3  will  be  amended  to 
provide  for  the  selection  of  a  designated 
clearing  organization  ("DCO")  (i.e.. 
either  OCC  or  BOTCC)  by  a  joint 
clearing  member  that  does  not  maintain 
any  proprietary  X-M  accour.u>.  Section 
5  will  be  amended  to  make  clear  that 
OCC  and  BOTCC  have  a  joint  lien  on 
and  security  interest  in  the  cross- 
margined  non-proprietary  accounts 
("non-proprietary  X-M  accounts"). 
Section  5  also  will  be  updated  to 
comply  with  recent  revisions  to  Article 
8  and  Article  9  of  the  Uniform 
Commercial  Code.  In  addition,  section  5 
will  be  changed  by  making  explicit  that 
OCC  and  BOTCC  have  a  right  of  setoff 
against  collateral  held  with  respect  to 
the  non-proprietary  X-M  accounts.  OCC 
has  informed  the  Commission  that  no 
other  substantive  changes  have  been 
made  to  the  non-proprietary  cross- 
margin  account  agreement  and  security 
agreement  for  a  joint  clearing  member. 

With  respect  to  the  non-proprietary 
crossrmargin  account  agreement  and 
security  agreement  for  affiliated  clearing 
members,  section  2  will  be  changed  to 
make  affiliated  clearing  members  jointly 
and  severally  liable  to  OCC  and  BOTCC 
for  any  obligation  arising  from  the  non- 
proprietary X-M  accounts,  Section  2 
also  will  be  changed  to  provide  that 
neither  of  the  affiliated  clearing  member 
is  obligated  to  make  any  contribution  to 
the  clearing  or  guarantee  fund  of  a 
clearing  organization  (i.e..  OCC  or 


BOTCC)  of  which  such  clearing  member 
is  not  itself  a  member.  Section  4  will  be 
amended  to  provide  for  the  selection  of 
a  DCO  by  affiliated  clearing  members 
that  do  not  maintain  proprietary  X-M 
accoimts.  Section  6  will  be  amended  to 
make  clear  that  OCC  and  BOTCC  have 
a  joint  lien  on  and  security  interest  in 
the  non-proprietary  X-M  accounts. 
Section  6  also  will  be  amended  to 
comply  with  recent  revisions  to  Article 
8  and  Article  9  of  the  Uniform 
Conmiercial  Code.  In  addition,  section  6 
will  be  changed  by  making  explicit  that 
OCC  and  BOTCC  have  a  right  of  setoff 
against  collateral  held  virith  respect  to 
the  non-proprietary  X-Iyl  accounts.  OCC 
has  informed  the  Commission  that  no 
other  substantive  changes  have  been 
made  to  the  non-proprietary  cross- 
margin  account  agreement  and  security 
agreement  for  affiliated  clearing 
members. 

With  respect  to  each  of  the 
subordination  agreement  for  cross- 
margining  for  a  joint  clearing  member 
and  the  subordination  agreement  for 
cross-margining  for  affiliated  clearing 
members  ("market  professionals 
agreements"),  section  1  will  be  changed 
to  include  a  representation  that  the 
member  executing  the  agreement  is  a 
member  or  a  firm  owning  a  membership 
on  the  Chicago  Board  of  Trade.  Section 
4  of  each  of  the  market  professionals 
agreements  will  be  amended  to  include 
the  liquidation  provisions  foimd  in 
Appendix  B  of  Part  190  of  the 
regulations  of  the  Commodity  Futures 
Trading  Commission  ("CFTC") '  and  to 
provide  that  claims  against  a  clearing 
member  will  be  subordinated  to  all 
other  customers  as  provided  in 
subchapter  in  of  Chapter  7  of  the  U.S. 
Bankruptcy  Code.'  The  current  market 
professionals  agreements  used  for  OCC/ 
BOTCC  cross-margining  do  not  follow 
the  liquidation  distribution  scheme  of 
Appendix  B  of  Part  190  of  the  CFTCs 
regulations.  Section  5  of  the  market 
professionals  agreements  will  be 
amended  to  make  clear  that  OCC  and 
BOTCC  have  a  joint  lien  on  and  security 
interest  in  the  non-proprietary  X-M 
accounts  Section  5  also  will  be 
amended  to  make  explicit  that  the 
member  has  granted  to  OCC  and  BOTCC 
a  right  of  setoff  against  collateral  held 
with  respect  to  thiB  non-proprietary  X- 
M  accounts  of  the  clearing  member.  A 
new  section  7  will  be  added  to  each  of 
the  market  professional  agreements  to 
provide  that  an  executed  copy  of  each 
such  agreement  is  to  be  filed  with  OCC 
and  BOTCC  and  that  an  executed 
market  professionals  agreement  cannot 
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be  modified  without  the  approval  of  the 
clearing  organization.  These  changes  are 
intended  for  the  protection  of  OCC  and 
BOTCC.  OCC  has  informed  the 
Commission  that  all  other  changes  to 
the  market  professionals  agreements  are 
either  stylistic  or  nonsubstantive  in 
nature. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  section  17A  of  the 
Act  because  cross-margining  enhances 
the  safety  of  the  clearing  system  while 
providing  lower  clearing  margin  costs  to 
participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  of  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
h4embers,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received.  * 

m.  Date  of  EfiiBctiveiieas  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of-the  Act" 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  and  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  Section  17A(a)(2)(A)(ii)  of 
the  Act  1°  directs  the  Commission  to  use 
its  authority  under  the  Act  to  facilitate 
the  establishment  of  transactions  in 
securities,  securities  options,  contracts 
of  sale  for  future  delivery  and  options 
thereon,  and  commodity  options.  The 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  these 
requirements  under  the  Act. 

Similar  to  other  cross-margining 
arrangements  to  which  OCC  is  a  party, 
the  current  proposal  links  and 
coordinates  the  clearance  and 
settlement  facilities  of  OCC  and  BOTCC 
with  respect  to  shared  management  of 
risks  associated  with  the  clearing 
members'  intermarket  portfolios  and 
with  respect  to  information  sharing 
regarding  the  financial  condition  of 
participating  joint  and  affiliated 
members.  The  Commission  views  cross- 
margining  arrangements  as  a  significant 
risk  reduction  method  because  they 
provide  a  means  whereby  individual 
clearing  organizations  do  not  have  to 


manage  independently  the  risk 
associated  with  some  components  (i.e.. 
the  futures  or  options  component)  of  a 
clearing  member's  total  portfolio. 
Therefore,  cross-margining  programs 
serve  to  help  OCC  assure  the 
safeguarding  of  securities  and  funds  and 
to  facilitate  the  establishment  of  linked 
or  coordinated  facilities  for  the 
clearance  and  settlement  of  futures  and 
options,  transactions  in  securities. 

OCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing.  The 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing 
because  the  proposed  changes  to  the 
OCC/BOTCC  cross-margining  program 
are  based  on  the  OCC/CME/CCC  cross- 
margining  program,  which  the 
Commission  has  previously  approved. 
In  addition,  the  Commission  does  not 
expect  to  receive  any  adverse  comments 
on  the  proposed  rule  change. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  IX!  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  v«rill  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
SecUon  450  Fifth  Street,  NfW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-97-14  and 
should  be  submitted  by  November  4, 
1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-97-14)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 2 


Maigarat  H.  McFarUnd. 

Deputy  Secretary. 

(FR  Doc.  97-27052  FUed  10-10-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetaMe  No.  34-39188;  FNe  No.  SfM>CX- 
97-^ 

Setf-Reguiatory  Organizations;  Notica 
of  HIing  of  Proposad  Rule  Change  by 
tha  Pacific  Exchange,  Inc..  Relating  to 
tha  Uating  and  Trading  of  Portfolio 
Depositary  Racaipts 

October  2, 1997. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  rule  19b-4  thereunder,' 
notice  is  hereby  given  that  on  August 
25, 1997,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  vrith  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  1,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  adopt  new  rules 
relating  to  the  listing  and  trading  of 
Portfolio  Depositary  Receipts  ("PDRs"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Enle 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
sigmficant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ruk 
Change 

1.  Purpose 

The  Exchange  proposes  to  adopt  new 
Rule  8.300  to  accommodate  the  trading 


•15  U.S.C  78(^1  (b)(3)(F). 
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of  PDRs.  i.e.,  securities  that  are  interests 
in  a  unit  investment  trust  ("Trust") 
holding  a  portfolio  of  securities  linked 
to  an  index.  Each  Trust  will  provide 
investors  with  an  instrument  that  (1) 
closely  tracks  the  underlying  portfolio 
of  securities.  (2)  trades  like  a  share  of 
common  stock,  and  (3)  pays  holders  of 
the  instrument  periodic  dividends 
proportionate  to  those  paid  with  respect 
to  the  underlying  portfolio  of  securities, 
less  certain  expenses  (as  described  in 
the  Trust  prospectus). 

Under  the  proposal,  the  Exchange 
may  list  and  trade,  or  trade  pursuant  to 
imlisted  trading  privileges,  PDRs  based 
on  one  or  more  stock  indexes  or 
securities  portfolios. ^  PDRs  based  on 
each  particxilar  stock  index  or  portfolio 
will  be  designated  as  a  separate  series 
and  identified  by  a  unique  symbol.  The 
stocks  that  are  included  in  an  index  or 
portfolio  on  which  PDRs  are  based  will 
be  selected  by  the  Exchange,  or  by 
another  person  having  a  proprietary 
interest  in  and  authorize  use  of  such 
index  or  portfolio,  and  may  be  revised 
as  may  be  deemed  necessary  or 
appropriate  to  maintain  the  quality  and 
character  of  the  index  or  portfolio. 

In  connection  with  an  initial  listing, 
the  Exchange  proposes  that,  for  each 
Trust  of  PDRs,  the  Exchange  will 
establish  a  minimum  number  of  PDRs 
required  to  be  outstanding  at  the  time  of 
commencement  of  Exchange  trading, 
and  such  minimum  number  will  be  filed 
with  the  Commission  in  connection 
with  any  required  submission  under 
Rule  19b-4  for  each  Trust  If  the 
Exchange  trades  a  particular  PDR 
pursuant  to  unlisted  trading  privileges, 
the  Exchange  will  follow  the  listing 
exchange's  determination  of  the 
appropriate  minimum  number. 

Because  the  Trust  operates  on  an 
open-end  type  basis,  and  because  the 
number  of  PDR  holders  is  subject  to 
substantial  fluctuations  depending  on 
market  conditions,  the  Exchange 
believes  it  would  be  inappropriate  and 
burdensome  on  PDR  holders  to  consider 
suspending  trading  in  or  delisting  a 
series  of  PDRs,  with  the  consequent 
termination  of  the  Trust,  unless  the 
number  of  holders  remains  severely 
depressed  during  an  extended  time 
period.  Therefore,  twelve  months  after 
the  formation  of  a  Trust  and 
commencement  of  Exchange  trading,  the 


'The  Commission  notes  that  PCX  has  not 
identified  a  particular  trading  product  that  it  seeks 
to  list  pursuant  to  the  proposed  listing  standards. 
Prior  to  trading  a  particular  product,  PCX  may  have 
to  submit  an  additional  Section  19(b)  filing  that 
more  specifically  addresses  potential  issues 
associated  with  items  such  as  the  composition, 
calculation  and  dissemination  of  the  applicable 
index. 


Exchange  will  consider  suspension  of 
trading  in,  or  removal  from  listing  of.  a 
Trust  when,  in  its  opinion,  further 
dealing  in  such  seciirities  appears 
unwarranted  imder  the  following 
circumstances: 

(a)  If  the  Trust  on  which  the  PDRs  are 
based  has  more  than  60  days  remaining 
until  termination  and  there  have  been 
fewer  than  50  record  and/or  beneficial 
holders  of  the  PDRs  for  30  or  more 
consecutive  trading  days;  or 

(b)  if  the  index  on  which  tiie  Trust  is 
based  is  no  longer  calculated;  or 

(c)  if  such  other  event  occurs  or 
condition  exists,  which,  in  the  opinion 
of  the  Exchange,  makes  further  dealings 
in  such  securities  on  the  Exchange 
inadvisable. 

A  Trust  will  terminate  upon  removal 
from  Exchange  listing  and  its  PDRs  will 
be  redeemed  in  accordance  with 
provisions  of  the  Trust  prospectus.  A 
Trust  may  also  terminate  under  such 
other  conditions  as  may  be  set  forth  in 
the  Trust  prospectus.  For  example,  the 
sponsor  of  the  Trust  (the  "Sponsor"), 
following  notice  to  PDR  holders,  will 
have  discretion  to  direct  that  the  Trust 
be  terminated  if  the  value  of  securities 
in  such  Trust  falls  below  a  specified 
amount. 

Trading  of  PDRs.  Dealing  in  PDRs  on 
the  Exchange  will  be  conducted 
pursuant  to  the  Exchange's  general 
agency-auction  trading  rules.  The 
Exclumge's  general  dealing  and 
settlement  rules  would  apply,  including 
its  rules  on  clearance  and  settlement  of 
securities  transactions  and  its  equity 
margin  rules.  Other  generally  applicable 
Exchange  equity  rules  and  procedures 
would  also  apply,  including,  among 
others,  rules  governing  the  priority, 
parity  and  precedence  of  orders  and  the 
responsibilities  of  specialists. 

With  respect  to  trading  halts,  the 
trading  of  PDRs  would  be  halted,  along 
with  the  trading  of  all  other  listed  or 
traded  stocks,  in  the  event  the  "circuit 
breaker"  thresholds  are  reached.*  PCX 
does  not  propose  to  automatically  halt 
trading  or  delay  opening  of  index-based 
PDRs  upon  the  triggering  of  futiues 
price  limits  for  the  S&P  500  Composite 
Price  Index.  S4P"  100  Composite  Price 
Stock  Index  ("S&P"  "100  Index")  or 
Major  Market  hidex  ("MMI")  futures 
contracts.  Such  an  event,  however, 
could  be  considered  by  the  Exchange, 
along  with  other  factors,  such  as  a  halt 
in  trading  in  S&P  100  Index  Options 
("OEX").  S&P  500  Index  Options 
("SPX").  or  Major  Market  hidex  Options 


«  See  Securities  Exchai^  Act  Release  No.  38221 
January  31. 1997).  62  FR  5871  (February  7, 1997) 
h  note  7  therein. 


("XMI").  in  deciding  whether  to  halt 
trading  in  PDRs. 

The  Exchange  will  issue  a  circular  to 
its  Members  and  Member  Organizations 
informing  them  of  Exchange  policies 
regarding  trading  halts  in  such 
securities.  The  circular  will  make  clear 
that,  in  addition  to  other  factors  that 
may  be  relevant,  the  Exchange  may 
consider  factors  such  as  those  set  forth 
in  Rule  7.11,  the  Exciiange's  rule 
governing  trading  halts  for  index 
options,  in  exercising  its  discretion  to 
halt  or  suspend  trading.  For  a  PDR 
based  on  an  index,  these  factors  would 
include  whether  trading  has  been  halted 
or  suspended  in  the  primary  market(s) 
for  any  combination  of  underlying 
stocks  accounting  for  20%"  or  more  of 
the  applicable  current  index  group 
value;  or  whether  other  unusual 
conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  present. 

Disclosure.  Proposed  Rule  8.300(c) 
requires  that  Members  and  Member 
Organizations  provide  to  all  purchasers 
of  each  series  of  PDRs  a  written 
description  of  the  terms  and 
chaActeristics  of  such  securities,  in  a 
form  approved  by  the  Exchange,  not 
later  than  the  time  a  confirmation  of  the 
first  transaction  in  such  series  of  PDRs 
is  delivered  to  such  purchaser.  In  this 
regard,  a  Member  or  Member 
Organization  carrying  an  omnibus 
account  for  a  non-member  broker-dealer 
will  be  required  to  inform  such  non- 
member  than  execution  of  an  order  to 
purchase  PDRs  for  such  omnibus 
account  will  be  deemed  to  constitute  an 
agreement  by  the  non-member  to  make 
such  written  description  available  to  its 
customers  on  the  same  terms  as  are 
directly  applicable  to  Member  or 
Member  Organizations.  The  written 
description  must  be  included  with  any 
sales  material  on  that  series  of  PDRs  that 
a  Member  provides  to  customers  or  the 
public.  Moreover,  other  written 
materials  provided  by  a  Mem^^er  or 
Member  c5rganization  to  customers  or 
the  public  making  specific  reference  to 
a  series  of  PDRs  as  an  investment 
vehicle  must  include  a  statement  in 
substantially  the  following  form:  "A 
circular  describing  the  terms  and 
characteristics  of  [the  series  of  PDRs]  is 
available  from  your  broker.  It  is 
recommended  that  you  obtain  and 
review  such  circular  before  purchasing 
[the  series  of  PEHls].  In  addition,  upon 
request  you  may  obtain  from  your 
broker  a  prospectus  for  [the  series  of 
PDRsj."  Additionally,  as  noted  above, 
the  Exchange  requires  that  Members  and 
Member  Organizations  provide 
customers  with  a  copy  of  the  prospectus 
for  a  series  of  PDRs  upon  request. 
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Two  existing  PDRs,  SPDRs,  and 
MidCap  SPDRs.  are  traded  on  the 
American  Stock  Exchange  ("Amex").* 
The  Exchange  is  not  asking  for 
permission  to  list  SPDRs  or  MidCap 
SPDRs  at  this  time,  but  rather  with  trade 
SPDRs  and  MidCap  SPDRs  pursuant  to 
unlisted  trading  privileges  once  the 
generic  listing  standards  set  forth  herein 
are  approved. 

Pursuant  to  Rule  12f-5  under  the  Act. 
in  order  to  trade  a  particular  class  or 
type  of  security  pursuant  to  unlisted 
trading  privileges,  the  Exchange  must 
have  rules  providing  for  transactions  in 
such  class  or  type  of  security.  The  Amex 
has  enacted  listing  standards  for  PDRs. 
and  the  Exchange's  proposed  rule 
change  is  designed  to  create  similar 
standards  for  PDR  listing  and/or  trading 
on  the  PCX.  As  stated  above,  the 
Exchange  proposes  to  trade  SPDRs  and 
MidCap  SPDRs  pursuant  to  unlisted 
trading  privileges  upon  arrival  of  this 
rule  filing. 

Because  the  Exchange  is  not  itself 
listing  SPDRs  and  MidCap  SPDRs,  but 
will  merely  be  trading  these  securities 
purauant  to  unlisted  trading  privileges, 
the  Exchange  will  not  independentiy 
ensure  conformity  of  SPDRs  and 
MidCap  SPDRs  to  PCX  listing  standards. 
Instead,  the  Exchange  will  rely  on  the 
primary  market  to  determine  whether 
SPDRs  and  MidCap  SPDRs  meet  the 
relevant  listing  standards.  If  at  a  later 
time  the  Exchange  desires  to  list  SPDRs 
and  MidCap  SPDRs,  the  Exchange  will 
request  SEC  approval  for  that  listing  in 
a  separate  proposed  rule  change  fileid 
pursuant  to  Section  19(b)  of  the  Act,  the 
Exchange  will  independentiy  ensure 
that  SPDRs  and  MidCap  SPDRs  conform 
to  the  Exchange's  own  listing  standards. 

The  remainder  of  this  section  of  the 
filing  merely  provides  background 
information  on  SPDRs  and  MidCap 
SPDRs.  The  information,  taken  mosUy 
from  SR-AMEX-94-52  and  SR-AMEX- 
92-18.  describes  the  structure  and 
mechanics  of  SPDRs  and  MidCap 
SPDRs. 

SPDRs  and  MidCap  SPDRs  Geammlly. 
On  December  11. 1992,  the  Commission 
approved  Amex  Rules  1000  et  aeq.*  to 
accommodate  trading  on  the  Amex  of 
PDRs  generally.  The  Sponsor  of  each 
series  of  PDRs  traded  on  the  Amex  is 
PDR  Services  Corporation,  a  wholly- 
owned  subsidiary  of  the  Amex.  The 
PDRs  are  issued  by  a  Trust  in  a  specified 
minimum  aggregate  quantity  ("Creation 
Unit")  in  retiim  for  a  deposit  consisting 


of  specified  nimibers  of  shares  of  stock 
plus  a  cash  amount. 

The  first  Trust  to  be  formed  in 
coimection  with  the  issuance  of  PDRs 
was  based  on  the  S&P  500  Composite 
Stock  Price  fridex  ( "SatP"  Index),  known 
as  Standard  &  Poor's  Depositary 
Receipts  ("SPDRs").  SPDRs  have  been 
trading  on  Amex  since  January  29,  1993. 
The  second  Trust  to  be  formed  in 
connection  with  the  issuance  of  PDRs 
was  based  on  the  S&P  MidCap  400 
Index,'  known  as  Standard  &  Poors 
MidCap  400  Depositary  Receipts 
("MidCap  SPDRs").»  The  Sponsor  of  the 
two  Trusts  has  entered  into  trust 
agreements  with  a  trustee  in  accordance 
with  Section  26  of  the  Investment 
Company  Act  of  1940.  PDR  Distributora, 
Inc.  ("Distributor")  acts  as  underwriter 
of  both  SPDRs  and  MidCap  SPDRs  on  an 
agency  basis.  The  £>istributor  is  a 
registered  broker-dealer,  a  member  of 
the  National  Association  of  Securities 
Dealers.  Ina.  and  a  wholly-owned 
subsidiary  of  Signatiue  Financial  Group. 
Inc. 

SPDRs.  It  is  anticipated  that  the  term 
of  the  SPDR  Trust  will  be  25  years.o  The 
Trustee  of  the  SPDR  Trust  will  have  the 
right  to  vote  any  of  the  voting  stocks 
held  by  the  Trust,  and  will  vote  such 
stocks  of  each  issuer  in  the  same 
proportion  as  all  other  voting  shares  of 
that  issuer  voted.'"  Therefore,  SPDR 
holders  will  not  be  able  to  directiy  vote 
the  shares  of  the  issuers  underlying  the 
STORs. 

The  Trust  will  issue  SPDRs  in 
exchange  for  "Portfolio  Deposits"  of  all 
of  the  S&P  500  Index  securities 
weighted  according  to  their 
representation  in  the  Index. '^  An 
investor  making  a  Portfolio  Deposit  into 
the  Trust  will  receive  a  "Creation  Unit" 


*  SPDRs  and  MidCap  SPDRs  are  defined  and 
discussed  more  fully  below. 

*See  Securities  Exchaqge  Act  Release  No.  31591 
(December  11. 1992).  S7  i^  60253  (December  18. 
1992). 


'The  SU>  MidCap  400  Index  is  a  capitalization- 
weigfaled  index  of  400  actively  traded  securities 
that  includes  issues  selected  ftom  a  population  of 
1.700  securities,  each  with  a  year  .end  market-value 
capitalisation  of  between  S200  million  and  S5 
billion.  Jhe  issues  included  in  the  Index  cover  a 
broad  range  of  major  industry  groups,  including 
industrials,  transportation,  utilities,  and  fmanciaU. 

•See  Securities  Exchange  Act  Release  No.  35534 
(March  24,  1995),  60  FR  16686  (March  31. 1995). 

*The  SPDR  Trust  may  terminate  at  an  earlier  time 
under  certain  circumstances,  as  provided  in  the 
prospectus. 

*°  The  Trustee  will  abstain  from  voting  if  the 
stocks  held  by  the  Trust  cannot  be  voted  in 
propottion  as  all  other  shares  of  the  sectirities  are 
voted. 

"  A  Portfolio  Deposit  also  will  include  a  cash 
pajrment  equal  to  a  pro  rata  portion  of  the  dividends 
accrued  on  the  Trust's  portfolio  securities  since  the 
last  dividend  payment  by  the  Trust,  plus  or  minus 
an  amount  designed  to  compensate  for  any 
difference  between  the  net  asset  value  of  tlie 
Portfolio  Deposit  and  the  SAP  500  Index  caused  by. 
among  other  things,  the  fact  that  a  Portfolio  Depotit 
cannot  contain  fractional  shares. 


composed  of  50,000  SPDRs.'^  j)^^  p^ce 
of  SPDRs  will  be  based  on  a  current  bid/ 
offer  market"  SPDRs  will  not  be 
redeemable  individually,  but  may  be 
redeemed  in  Creation  Unit  size  (i.e., 
50,000  SPDRs).  Specifically,  a  Creation 
Unit  may  be  redeemed  for  an-in-kind 
distribution  of  securities  identical  to  a 
Portfolio  Deposit.'*  PDR  Distribution 
Services.  Inc.,.  a  registered  broker-dealer, 
will  act  as  underwriter  of  SPDRs  on  an 
agency  basis. 

MidCap  SPDRs.  All  orders  to  create 
MidCap  SPDRs  in  Creation  Unit  Size 
aggregations  (which  has  been  set  at 
25.000)  must  be  placed  with  the 
Distributor,  and  it  will  be  the 
responsibility  of  the  Distributor  to 
transmit  such  orders  to  the  TnisteiB. 

To  be  eligible  to  place  orders  to  create 
MidCap  SPDRs  as  described  below,  an 
entity  or  person  either  must  be  a 
participant  in  the  Continuous  Net 
Settiement  ("CNS")  system  of  the 
National  Securities  Clearing  (Corporation 
("NSCC")  or  a  Depositary  Tnist 
Company  ("DTC")  participant.  Upon 
acceptance  of  an  order  to  create  MidCap 
SPDRs.  the  Distributor  will  instruct  the 
Trustee  to  initiate  the  book-entry 
movement  of  the  appropriate  number  of 
MidCap  SPDRs  to  the  account  of  the 
entity  placing  the  order.  MidCap  SPDRs 
will  be  maintained  in  book-entry  form  at 
DTC. 

Payment  with  respect  to  creation 
orders  placed  through  the  Distributor 
will  be  made  by:  (1)  The  "in-kind" 
deposit  with  the  Trustee  of  a  specified 
portfolio  of  securities  that  is  formulated 
to  minor,  to  the  extent  practicable,  the 
component  securities  of  the  imdeiiying 
index  or  portfolio,  and  (2)  a  cash 
payment  sufficient  to  enable  the  Trustee 
to  make  a  distribution  to  the  holders  of 
beneficial  interests  in  the  Trust  on  the 
next  dividend  payment  date  as  if  all  the 
securities  had  been  held  for  the  entire 
acciunulation  period  f(»'  the  distribiUioa 
("Dividend  Equivalent  Payment"). 
su^^t  to  certain  adjustments.  The 
securities  and  cash  accepted  by  the 


"  The  Trust  is  structured  so  that  the  set  i 
value  of  an  individual  SDPR  should  equal  ooe-taath 
of  the  value  of  the  SaP  500  Index. 

"The  Amex  has  designated  ^M*'t  as  die 
minimum  baction  for  trading  in  SPDRs.  The 
Exchange  has  proposed  this  same  minimum 
variation  for  the  trading  of  SPDRs  on  the  I>CX. 

•*  An  investor  redeeming  a  Creation  Unit  will 
receive  IiMJex  securities  and  cash  identical  to  the 
Portfolio  Deposit  required  of  an  investor  wislrii^  to 
purchase  a  Creation  Unit  on  that  particular  day. 
Since  the  Trust  Mrill  redeem  in  kind  rather  than  foe 
cash,  the  Trustee  will  not  be  forced  to  maintain 
cash  reserves  for  redemptions.  This  should  allow 
the  Trust's  resources  to  be  committed  as  fully  as 
possible  to  tracking  the  S&P  500  Index,  enabling  tha 
Trust  to  track  the  Index  more  closely  than  other 
basket  products  that  must  •tlocataa  portion  of  ttaiir 
assets  for  cash  redemption. 
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Trustee  are  referred  to,  in  the  aggregate, 
as  a  "Portfolio  Deposit." 

It  is  anticipated  that  the  term  of  the 
MidCap  SPDR  Trust  will  be  25  years. 

Issuance  ofiAidCap  SPDRs.  Upon 
receipt  of  a  Portfolio  in  payment  for  a 
creation  order  placed  through  the 
Distributor  as  described  above,  the 
Trustee  will  issue  a"  specified  number  of 
MidCap  SPDRs,  which  aggregate 
number  is  referred  to  as  a  "Creation 
Unit"  The  Amex  anticipates  that  a 
Creation  Unit  will  be  made  up  of  25,000 
MidCap  SPDRs. '5  Individual  Mid  Cap 
SPDRs- can  then  be  traded  in  the 
secondary  market  like  other  equity 
securities.  Portfolio  Deposits  are 
expected  to  be  made  primarily  by 
institutional  investors,  arbitragers,  and 
the  Exchange  specialist. 

The  Trustee  or  Sponsor  will  make 
available:  (1)  On  a  daily  basis,  a  list  of 
the  names  and  required  number  of 
shares  for  each  of  the  securities  in  the 
current  Portfolio  Deposit;  (2)  on  a' 
minute-by-minute  Insis  throughout  the 
day,  a  number  representing  the  value 
(on  a  per  MidCap  SPDR  basis)  of  the 
securities  portion  of  a  Portfolio  Deposit 
in  effect  on  such  date;  and  (3)  on  a  daily 
basis,  the  accumulated  dividends,  less 
expenses,  per  outstanding  Mid  Cap 
SPDR. 

The  Amex  has  set  the  minimum 
fractional  trading  variation  for  MidCap 
SPDRs  at  i/b4  of  $1.00.  The  Exchange  is 
proposing  this  same  minimum  variation 
for  MidCap  SPDRs. 

Redemption  of  MidCap  SPDRs.  Mid 
Cap  SPDRs  in  Creatiftn  Unit  size 
aggregations  will  be  redeemable  in  kind 
by  tendering  them  to  the  Trustee.  While 
holders  may  sell  MidCap  SPDRs  in  the 
secondary  market  at  any  time,  they  must 
accumulate  at  least  25,000  (or  multiples 
thereof)  to  redeem  them  through  the 
Trust.  MidCap  SPDRs  will  remain 
outstanding  until  redeemed  or  until  the 
termination  of  the  Trust  Creation  Units 
will  be  redeemable  on  any  business  day 
in  exchange  for  a  portfolio  of  the 
securities  held  by  the  Trust  identical  in 
weighting  and  composition  to  the 
securities  portion  of  a  Portfolio  Deposit 
in  effect  on  the  date  a  request  is  made 
for  redemption,  together  with  a  "Cash 
Component"  (as  defined  in  the  Trust 
prospectus),  including  accumulated 
dividends,  less  expenses,  through  the 
date  of  redemption.  The  number  of 
shares  of  each  of  the  securities 
transferred  to  the  redeeming  holder  will 
be  the  number  of  shares  of  each  of  the 
component  stocks  in  a  Portfolio  Deposit 
on  the  day  a  redemption  notice  is 


received  by  the  Trustee,  multiplied  by 
the  number  of  Creation  Units  being 
redeemed.  Nominal  service  fees  may  be 
charged  in  connection  with  the  creation 
and  redemption  of  Creation  Units.  The 
Trustee  will  cancel  all  tendered 
Creation  Units  upon  redemption. 

Distributions  for  MidCap  SPDRs.  The 
MidCap  SPDR  Trust  will  pay  dividends 
quarterly.  The  regular  quarterly  ex- 
dividend  date  for  MidCap  SPDRs  will  be 
the  third  Friday  in  March,  June, 
September,  and  December,  unless  that 
day  is  a  New  York  Stock  Exchange 
holiday,  in  which  case  the  ex-dividend    * 
date  will  be  the  preceding  Thursday. 
Holders  of  MidCap  SPDRs  on  the 
business  day  preceding  the  ex-divident 
date  will  be  entitied  to  receive  an 
amount  representing  dividends 
accumulated  through  the  quarterly 
dividend  period  preceding  such  ex- 
dividend  date  net  of  fees  and  expenses 
for  such  period.  The  payment  of 
dividends  will  be  made  on  the  last 
Exchange  business  day  in  the  calendar 
month  following  the  ex-dividend  date 
("Dividend  Payment  Date").  On  the 
Dividend  Payment  Date,  dividends 
payable  for  those  securities  with  ex- 
dividend  dates  falling  within  the  period 
from  the  ex-dividend  date  most  recenUy 
preceding  the  current  ex-dividend  date 
will  be  distributed.  The  Trustee  will 
compute  on  a  daily  basis  the  dividends 
accumulated  within  each  quarterly 
dividend  period.  Dividend  payments 
will  be  made  through  DTC  and  its 
participants  to  all  such  holders  with 
funds  received  from  the  Trustee. 

The  MidCap  SPDR  Trust  intends  to 
make  the  DTC  DRS  availaUe  for  use  by 
MidCap  SPDR  holders  through  DTC 
participant  brokers  for  reinvestment  of 
their  cash  proceeds.  The  DTC  DRS  is 
also  available  to  holders  of  SPDRs. 
Because  some  brokers  may  choose  not  to 
offer  the  DTC  DRS,  an  interested 
investor  would  have  to  consult  his  or 
her  bfoker  to  ascertain  the  availability  of 
dividend  reinvestment  through  that 
broker.  The  Trustee  will  use  the  cash 
proceeds  of  MidCap  SPDR  holders 
participating  in  the  reinvestment  to 
obtain  the  Index  securities  necessary  to 
create  the  requisite  number  of  SPDRs.^^ 
Any  cash  remaining  will  be  distributed 
pro  rata  to  participants  in  the  dividend 
reinvestment. 

2.  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act*'  in  that  it  fosters  cooperation  and 


"  PDR*  may  be  created  in  other  than  Craation 
Unit  size  aggregations  in  connection  with  the  DTC 
Dividend  Reinvestment  Service  ("DRS"). 


'■The  creation  of  PDRt  in  connection  with  the 
DTC  DRS  represents  the  only  circumstances  under 
which  PDRs  can  be  created  in  other  than  Creation 
Unit  size  aggregations. 

«M5U.S.C78<[bKS). 


coordination  with  persons  engaged  in 
regulating,  clearing,  settiing,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
removes  impediments  to  and  perfects 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system 
and  protects  investors  and  the  public 
interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance . 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  ECfectiveiiess  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
-longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU— 

A.  By  order  approve  such  rule  change, 
or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
'  argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room.  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  such 
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filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-rPCX-97-35 
and  should  be  submitted  by  October  31, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Marsazet  H.  McFariand, 

Deputy  Secretary. 

|FR  Doc.  97-27042  Filed  10-10-97;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Infonnation  Collection 
Actlvtties:  Proposed  Collection 
Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  in  compliance  with 
Public  Law  104-13  efEsctive  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995. 

1.  Application  for  Retirement 
Insurance  Benefits — 0960-0007.  The 
Social  Security  Administration  uses  the 
information  on  Form  SSA-1  to 
determine  an  individual's  entitiement  to 
retirement  insurance  benefits.  The 
respondents  are  applicants  for 
retirement  benefits. 

Number  of  Respondents:  1,600,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10.5 
minutes. 

Estimated  Annual  Burden:  280,000 
hours. 

2.  Physician's/Medical  Officer's 
Statement,  Patient's  Capability  to 
Manage  Benefits — 0960-0024.  The 
Social  Security  Administration  uses  the 
information  on  Form  SSA-787  to 
determine  whether  an  individual  is 
capable  of  handling  his/hw  benefits. 
The  information  is  also  used  for  leads  in 
selecting  a  representative  payee.  The 
respondents  are  physicians  of  the 
beneficiaries  or  medical  officers  of 
institutions  where  beneficiaries  reside. 

Number  of  Respondents:  120,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  20,000 
hours. 

3.  Claimant's  Statement  When 
Request  for  Hearing  Is  Filed  and  The 
Issue  Is  Disability~0960-0316.  The 
Social  Security  Administration  reqiiires 
that  applicants  for  disability  benefits 
provide  the  updated  medical 
information  requested  on  Form  HA- 


>*17CFR2p0.30(a)(12). 


4486,  to  facilitate  processing  their  Old 
Age,  Survivors  and  Disability  Insurance 
(OASDI)  and  Supplemental  Security 
Income  (SSI)  claims.  This  information 
also  enables  the  Administrative  Law 
Judge  hearing  the  case  to  fully  inquire 
into  the  claimant's  medical  condition. 
The  respondents  are  applicants  for 
OASDI  and  SSI  Benefits. 

Number  of  Respondents:  283.460. 
Frequency  of  Response:  1 . 
Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  70.865 
hours. 

4.  Representative  Payee  Report  of 
Benefits  and  Dedicated  Account — 0960- 
0576.  The  Social  Security 
Administration  uses  Form  SSA-6233  to 
ensure  that  payment  of  SSI  benefits  is 
made  to  a  relative,  another  person,  or  an 
organization  when  the  best  interests  of 
the  beneficiary  would  be  served.  The 
form  is  also  used  to  ensure  that  the 
representative  payee  is  using  the 
benefits  received  for  the  beneficiary's 
current  maintenance  and  personal  needs 
and  that  expenditures  of  frmds  from  the 
dedicated  account  are  in  compliance 
with  the  law.  The  respondents  are 
individual  and  organizational 
representative  payees  required  by  law  to 
establish  a  separate  ("dedicated") 
account  in  a  financial  institution  for 
certain  past-due  SSI  monthly  benefits. 

Number  of  Respondents:  30,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  10,000 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  direcUy  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Seciuity  Administration, 
DCFAM,  Attn:  Nicholas  E.  Tagliareni, 
6401  Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  Agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  (o  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
infonnation  technology. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 


Date:  October  6. 1997. 
Nteholas  E.  TagUarani, 
Reports  Clearance  Officer  Social  Security 
Administration. 
(FR  Doc.  97-27121  Filed  10-10-97;  S:45am] 

BILLINQ  COOE  41«>-2>-P 


TENNESSEE  VALLEY  AUTHORITY 
Sunshine  Act  Meeting 

AOBICY  HOLOINQ  THE  MEETMQ:  Tennessee 
Valley  Authority  (Meeting  No.  1498). 

TlliE  AND  DATE:  9  a.m.  (CDT),  October  15, 
1997. 

PUkCE:  TVA  Allen  Fossil  Plant 
Assembly  Room,  2574  Plant  Road. 
Memphis.  Tennessee. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  oieeting  held 
on  September  8, 1997. 

New  Business 

B — ^Purchase  Awards 

Bl.  Increase  in  the  amount  of  an 
existing  Blanket  Purchase  Order  with 
ABB  Power  T&D  Company,  Inc.,  from 
$7.99  million  to  S26  million. 

B2.  Approval  to  enter  into  a  contract 
with  Allied  Welding  &  Safety,  LLC.  for 
welding  supplies  and  equipment  for  all 
TVA  locations. 

C — Energy 

Cl.  Approval  to  supplement 
engineering  services  contracts  with 
Midpoint  International  Corporation 
(TV-95252V)  and  Martin-Williams 
International,  Inc.  (TV-95264V),  to 
provide  engineering  services  in  a  staff 
augmentation  role  for  TVA  Nuclear.  The 
supplements  will  add  a  cumulative 
amount  not  to  exceed  $8.5  million  and 
extend  the  term  of  the  contracts  to 
September  30,  2000. 

C2.  Public  auction  sale  of  Cawood 
Branch  Coal  Lease,  Red  Bird  Coal 
Reserves,  Harlan  and  Leslie  Counties, 
Kentiicky  (Tract  No.  XEKCR-39L)  and 
delegation  of  authority  to  the  Vice 
President,  Fuel  Supply  and  Engineering, 
or  a  designated  representative,  to 
administer,  amend,  or  modify  the  terms 
of  the  lease. 

E — Real  Property  Transactions 

El.  Grant  of  permanent  easement  to 
the  State  of  Alabama  for  a  bridge 
project,  affecting  approximately  1.15 
acres  of  land  on  Bear  Creek  in  Marion 
County,  Alabama  (Tract  No.  XTBCSF- 
IH). 

E2.  Grant  of  permanent  easement  to 
the  State  of  Tennessee  for  State 
Highway  No.  306  improvement  project. 
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affecting  1.09  acres  of  land  on 
Chickamauga  Lake  in  Meigs  County, 
Tennessee  (Tract  No.  XTCK-192H). 

E3.  Sale  of  noncommercial, 
nonexclusive  permanent  easements  to 
Robert  K.  Tallent  (Tract  No.  XTELR- 
197RE)  and  John  T.  Smolik  (Tract  No. 
XTELR-198RE)  for  construction  and 
maintenance  of  recreational  water-use 
facilities  affecting  0.42  acre  of  land  on 
Tellico  Lake  in  Loudon  Cotmty, 
Tennessee. 

E4.  Grant  of  permanent  easement  to 
LaFolIette  Utilities  for  a  powerline 
affecting  approximately  5.02  acres  of 
TVA  land  and  former  TVA  land  on 
Norris  Lake  in  Campbell  County, 
Tennessee  (Tract  No.  XTNR-llOPR). 

E5.  Sale  of  40-year  easement  to 
Lighthouse  Fuels,  Inc.,  for  industrial 
development,  affecting  approximately 
37.5  acres  of  land  on  Pickwick  Lake  in 
Tishomingo  County.  Mississippi  (Track 
No.  XYECR-lllE). 

Unclassified 

Fl.  Approval  to  file  condemnation 
cases  in  connection  with  the  following 
power  transmission  lines:  Alpha- 
Loughridge.  Murray  County.  Geoi^gia; 
Batesville-West  Batesville,  Panola 
County.  Mississippi;  Savannah-North 
Adamsville.  Hardin  County,  Tennessee; 
and  Widows  Creek-Fort  Payne.  Jackson 
County,  Alabama. 

Information  Items 

1.  Approval  for  calculation 
adjustments  to  distributor  retail  rate 
8ci)edules  related  to  the  price  increase 
which  became  effective  October  1, 1997. 

2.  Approval  of  completion  of  final 
contract  negotiations  with  Southern 
Company  Services,  Inc.,  and  execution 
of  reciprocal  network  transmission 
service  agreements  to  serve  each 
company's  isolated  native  loads  located 
within  the  other  company's  control  area. 

3.  Approval  to  abandon  a  portion  of 
TVA's  Chickamauga-Friendship 
transmission  line  right-of-way  easement 
affecting  0.1  acre  in  Hamilton  County, 
Tennessee  (Tract  No.  2CF-10). 

4.  Amended  and  restated  agreement 
among  TVA,  Southeastern  Power 
Administration,  and  Tennessee  Valley 
Public  Power  Association  regarding 
power  supply  from  the  Corps  of 
Engineers'  Cumberland  River  projects. 

5.  Approval  to  submit  two  proposals 
to  the  Ctepartment  of  Energy  under 
which  TVA  would  offer  to  provide  DOE 
with  irradiation  services  for  the 
production  of  tritium. 

6.  Reformation  of  a  contract  between 
TVA  and  the  TVA  Retirement  System. 

7.  Approval  to  amend  the  program  for 
TVA  contributions  to  the  cost  of 
medical  coverage  in  TVA-sponsored 


medical  plans  for  current  and  future 
retirees  and  to  count  all  Federal  civilian 
service  prior  to  coming  to  TVA  as 
creditable  service  for  persons  who  retire 
from  TVA  after  January  1, 1997. 

For  more  information:  Please  call  TVA 
Public  Relations  At  (423)  632-6000. 
KnoxviUe,  Tennessee.  Information  is  also 
available  at  TVA's  Washington  Office  (202) 
898-2999. 

Dated:  October  8. 1997. 
Edward  S.  Christenbaiy. 
General  Counsel  and  Secretary. 
[FR  Doc  97-27217  Filed  10-9-97;  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Doetet  No.  WTCVI>-20] 

WTO  Dispute  Settlement  Proceeding 
Regarding  Japanese  Varietal  Testing 
and  Quarantine  Requirements 

AGENCY:  Office  of  the  United  States' 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

summary:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  the  United  States 
has  requested  establishment  of  a  dispute 
settlement  panel  under  the  Marrakesh 
Agreement  Establishing  the  World 
Trade  Organization  (WTO),  to  examine 
Japan's  prohibition  on  Imports  of  certain 
agricultiuBl  products.  Specifically,  for 
each  agricultural  product  for  which     > 
Japan  requires  quarantine  treatment, 
Japan  prohibits  the  importation  of  each 
variety  of  that  product  until  the 
quarantine  treatment  has  been  tested  for 
that  variety  even  though  the  treatment 
has  proven  effective  with  respect  to 
other  varieties  of  the  same  product.  This 
redimdant  testing  requirement  has  no 
apparent  scientific  basis  but  serves  as  a 
significant  barrier  to  market  access.  In 
this  dispute  the  United  States  alleges 
that  these  Japanese  measiu^s  are 
inconsistent  with  the  obligations  of 
Japan  under  the  Agreement  on  the 
Application  of  Sanitary  and 
Phytosanitary  Measures,  the  General 
Agreement  on  Tariffs  and  Trade  1994 
("GATT  1994"),  and  the  Agreement  on 
Agriculture.  USTR  also  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  the  dispute. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  November  10, 1997  to  be  assured 
of  timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 


ADDRESSES:  Comments  may  be 
submitted  by  Ueana  Falticeni,  Litigation 
Assistant.  Office  of  Monitoring  and 
Enforcement,  Room  501,  Attn:  Japan 
Fruit  Quarantine  Dispute,  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Street.  N.W.,  Washington.  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Brinza,  Senior  Advisor  and 
Special  Counsel  for  Natural  Resources, 
(202)  395-7305,  Audrae  Erickson,  Office 
of  Agricultural  Affaira.  (202)  395-6127, 
or  Elizabeth  Hyman,  Office  of  the 
General  Counsel,  (202)  395-3150. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  127(b)(1)  of  the  Uruguay 
Round  Agreements  Act  (URAA)  (19 
U.S.C.  3537(b)(1)),  the  USTR  is 
providing  notice  that  on  October  3, 
1997,  the  United  States  requested  the 
establishment  of  a  WTO  dispute 
settlement  panel  to  examine  whether 
the  import  prohibition  on  agricultural 
products,  in  particular  the  varietal 
testing  requirements,  maintained  by 
Japan  are  inconsistent  with  Japan's 
obligations  under  the  Agreement  on  the 
Application  of  Sanitary  and 
Phytosanitary  Measures,  the  GATT 
1994,  and  the  Agreement  on 
Agriculture.  The  WTO  Dispute 
Settlement  Body  is  likely  to  establish 
the  panel  no  later  than  mid-November, 
1997.  Under  normal  circumstances,  the 
panel,  which  will  hold  its  meetings  in 
Geneva,  Switzerland,  would  be 
expected  to  issue  a  report  detailing  its 
findings  and  recommendations  within 
nine  months  after  it  is  established. 

Major  Issues  Raised  by  the  United 
States  and  Legal  Basis  of  Complaint 

For  each  agricultural  product  for 
which  Japan  requires  quarantine 
treatment,  Japan  prohibits  the 
importation  of  each  variety  of  that 
product  until  the  quarantine  treatment  ■ 
has  been  tested  for  that  variety,  even   . 
though  the  treatment  has  proven 
effective  with  respect  to  other  varieties 
of  the  same  product.  The  relevant 
provisions  of  Japanese  laws  include  the 
Plant  Protection  Law  (Law  No.  151) 
enacted  May  4, 1950,  as  amended,  and 
the  Plant  Protection  Law  Enforcement 
Regulation  (Ministry  of  Agriculture. 
Forestry  and  Fisheries  Ordinance  No. 
73)  of  June  30, 1950,  as  amended. 

For  example,  after  years  of  effort  by 
the  United  States,  in  January  1995  Japan 
agreed  to  permit  imports  of  U.S.  Red 
Delicious  and  Golden  Delicious  apples 
based  on  Japan's  determination  that 
treatment  of  fruit  bom  inspected 
orchards  both  with  methyl  bromide 
fumigation  and  a  cold  storage  treatment 
would  be  effective  against  codling  moth, 
a  plant  pest  However.  Japan  has  refused 
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to  allow  other  varieties  of  apples,  such 
as  Gala,  Fuji,  Braebum,  Jonagold  and 
Graiuiy  Smith,  to  be  imported  into  Japan 
unless  lengthy  and  expensive  tests  are 
performed  on  each  variety  to  prove  the 
efficacy  of  the  same  methyl  bromide/ 
cold  storage  treatment  at  killing  codling 
moths.  There  is  no  scientific  basis  for 
distinguishing  between  different 
varieties  of  fruit  in  this  respect 
The  USTR  believes  that  fliese 
measures  are  inconsistent  with  the 
obligations  of  Japan  under  several 
provisions  of  ^e  WTO  Agreements. 
including  Articles  2.  3,  4,  S.  7  and  8  of 
the  Agreement  on  the  Application  of 
Sanitary  and  Phytosanitary  Measures; 
Article  XI  of  the  General  Agreement  on 
TarifilB  and  Trade  1994;  and  Article  4  of 
the  Agreement  on  Agricultiure. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  {>erson 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  that  information 
or  advice; 

(2)  Miist  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFTD6NCE"  in  a 
contrasting  color  ink  at  the  top  of  each 

'page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  wrill 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101.  Office  oflhe  United  States 
Trade  Representative,  600  17th  Street, 
N.W.,  Washington,  DC  20508.  The 
public  file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 


proceeding;  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settlement 
panel  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/D- 
20,  "U.S.-Japan  Fruit  Quarantine 
Dispute")  may  be  made  by  calling 
Brenda  Webb,  (202)  395-6186.  The 
USTR  Reading  Room  is  open  to  the 
public  bom  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 
A.  Jane  Bradley. 

Assistant  U.S.  Trade  Representative  for 
Monitoring  and  Enforcement. 
(FR  Doc.  97-27067  Filed  10-10-97;  8:45  am] 
■HXMQ  CODE  319»-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-07-«2| 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AQSiCY:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Purauant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain' petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  of 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  3, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  29009,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-GMNTSefaa.dot.gov. 


The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regiilatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  IDA). 
800  Independence  Avenue.  SW.. 
Washington;  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681,  Offlbe 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  D.C.  on  October  8, 
1997. 

Dmald  P.  Bynw. 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docitet  No.  .-29009. 

Petitioner:  United  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
part  93,  subpeirts  K  and  S. 

Description  of  Relief  Sought:  To 
prevent  the  withdrawal  of  domestic 
slots  from  UAL  at  O'Hare  International 
Airport  for  reallocation  to  foreign 
carriers. 

(PR  Doc.  97-27147  FUed  10-10-97;  8:45  am] 

BIUMG  OODC  4eiO-13-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Raviaw; 
Comment  Request 

October  7, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  reqUirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Coimnents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1549. 

Fonn  Number:  None. 

Type  o/flevieiv.- Extension.  • 

Title:  "Tip  Reporting  Alternative 
Commitment  for  the  food  and  beverage 
industry. 
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Description:  Information  is  required 
by  the  Internal  Revenue  Service  in  its 
Compliance  efforts  to  assist  employers 
and  their  employees  in  understanding 
and  complying  with  section  6053(a), 
which  requires  employees  to  report  all 
■their  tips  monthly  to  their  employers. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,000. 
^Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  40  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  237,881  hours. 

aeamnce  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitutiqn  Avenue, 
NW.,  Washington,  DC  20224.' 

OMB  Reviewer.  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  97-27113  Filed  10-10-97;  8:45  am] 
■UMQOOOe  4630-01-^ 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

October  7, 1997  . 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Departmental  Offices/International 
Trade  Data  Systems  Proiect  Office 

ONa  Number:  1505-0162. 

Fonn  Number:  CF  3461.  CF  3461 
ALT.  CF  7501,  CF  7512.  and  CF  7533. 

Type  of  Review:  Extension. 

Title:  North  American  Trade 
Automation  Prototype  Data. 

Description:  The  requested  data  is 
from  volunteer  trading  community 
participants  in  the  prototype  test  with 
the  United  States,  Canada,  and  Mexico 
to  improve  the  electronic  exchange  of 
data  in  the  execution  of  North  American 
land  border  commercial  trade 
transactions. 


Respondents:  Business  or  other  for- 
profit. 
Estimated  Number  of  Respondents: 

120. 

Estimated  Burden  Hours  Per 
Respondent:  3  mioutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3.758  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563.  Departmental  Offices. 
Room  2110,  1425  New  York  Avenue. 
N.W.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
(FR  Doa  97-27114  Filed  10-10-97;  8:45  am) 
■UJNO  COM  4t10-4S-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review, 
Comment  Request 

October  2, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  New. 

Form  Number:  IRS  Form  8853. 

Type  of  Review:  New  collection. 

Title:  Medical  Savings  Accoimts  and 
Long-Term  Care  Services  and  Contracts. 

Description:  This  form  is  used  by 
individuals  to  report  general 
information  about  their  medical  savings 
accounts  (MSAs),  to  figure  their  MSA 
deductions,  and  to  figure  their  taxable 
distributions  from  MSAs.  The  form  is 
also  used  to  report  taxable  payments 
from  long-term  care  (LTC)  contracts. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,250.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Preparing  the  fofm 

Copying,  assembling,  and 

sending  tt>e  form  to  the 

IRS. 


1  hr.,  14  min. 
20inin. 


Recordkeeping 

Learning  about  the  law  or 
the  fonn. 


1  hr.,  6  I 
32  mm. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3.877.500  hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571,  1111  Constitution 
Avenue,  NW.  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
|FR  Doc.  97-27115  Filed  10-10-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Revlewr; 

Comment  Request 

October  2, 1997 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 

Special  Request 

In  order  to  conduct  the  focus  group 
interviews  described  below  in  the  late- 
October  to  November  1997  timeframe, 
the  Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approvethis  information  collection 
by  October  15, 1997.  To  obtain  a  copy 
of  this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

^F^ject  Number:  M:SP:V  97-021-G. 

lype  of  Review:  Revision. 

Title:  Refund  Inquiry  Focus  Groups. 

Description:  The  objective  of  these 
focus  group  interviews  is  to  gather 
feedback  from  taxpayers  on  why 
taxpayers  call  the  IRS  multiple  times  to 
check  on  the  status  of  their  refunds.  The 
groups  will  be  held  in  this  in  the 
following  cities:  Jacksonville.  Florida. 


Buffalo,  New  York,  and  Seattle, 
Washington. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents:  78 
(6  groups,  13  participants  in  each). 

Estimated  Burden  Hours  Per 
Response:  3  hours. 
Contact  call — 5  minutes. 
Focus  group  sessions — 2  hours. 
Travel  time — 1  hour. 

Frequency  of  Response:  Other  (one 
time  only). 

Estimated  Total  Reporting  Burden: 
195  hours. 

Clearance  Officer  Garrick  Shear. 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571,  1111  Constitution 
Avenue,  N.W..  Washington,  DC  20224. 

OMB  Reviewer  Alexander  T.  Hunt. 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Ub  K.  HolUnd. 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  97-27116  Filed  10-10-97;  8:45  am) 
■auNQ  oooc  4«3o-ei-p 


DEPARTMENT  OF  THE  TREASURY 

Interfial  Rewnue  Servic* 

Proposed  Collection;  Comment 
ftoquest  for  Form  5306 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  5306. 
Application  for  Approval  of  Prototype 
or  Employer  Sponsored  Individual 
Retirement  Account. 

Written  comments  should  be  received 
on  or  before  December  15.  1997  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinsoi^ 
(202)  622-3869,  Internal  Revenue 


Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPI^MENTARY  INFORMATION: 

Title:  Application  for  Approval  of 
Prototype  or  Employer  Sponsored 
Individual  Retirement  Account 
OMB  Number.  1545-0390. 
Form  Number.  5306. 
Abstract.  This  application  is  used  by 
employers  who  want  to  establish  an 
inciividual  retiremeqt  account  trust  to  be 
used  by  their  employees.  The 
application  is  also  used  by  banks  and 
insurance  companies  that  want  to 
establish  approved  prototype  individual 
retirement  accounts  or  annuities.  The 
data  collected  is  used  to  determine  if  the 
individual  retirement  account  trust  or 
annuity  contract  meets  the  requirements 
of  Code  section  408(a).  408(b),  or  408(c) 
so  that  the  IRS  may  issue  an  approval 
letter. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public.  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Respondent.  12 
hr.,  46  min. 

Estimated  Total  Annual  Burden 
Hours:  7,662. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
{a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  30, 1997. 
Ganick  R.  Shear, 
IRS  Reports  Clearance  C^ficer. 
(FR  Doc.  97-27137  Filed  10-10^7;  8:45  am] 
BauNQ  cooc  4M»-oi-r 

OEPARTMeiTOF  THE  TREASURY 

Intsmal  Revenue  Servtee 

Advisory  Group  to  tt>e  Commissioner 
of  Intemai  Revenue 

AQENCV:  Intonal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  determination  of 
necessity  for  renewal  of  the  Advisory 
Group  to  the  Commissioner  of  Internal 
Revenue. 

SUMMARY:  It  is  in  the  public  interest  to 
continue  the  existence  of  the  Advisory 
Group  to  the  Commissioner  of  Internal 
Revenue. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Merci  del  Toro.  Office  of  Public  Liaison, 
C:I,  Room  3308,  1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224; 
Telephone:  202-622-5081  (not  a  toll- 
free  number). 

SUPPIfMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act. 
5  U.S.C.  App.  (1982).  the  Acting 
Commissioner  of  Intemai  Revenue 
announces  the  renewal  of  the  following 
advisory  committee: 

Title.  Advisory  Group  to  the 
Commissioner  of  Internal  Revenue  (will 
subsequently  be  referred  to  as  the 
Commissioner's  Advisory  Group  or 
CAG). 

Purpose.  The  CAG  assists  the  Intemai 
Revenue  Service  by  providing  valuable 
advice  and  information  on  general 
management  issues  that  determine  how 
taxpayers  view  the  fairness  and  integrity 
of  the  Federal  tax  system.  The  CAG  also 
provides  invaluable  advice  and 
recommendations  on  the  administration 
of  new  and  existing  servicewide  tax 
administration  programs.  The  CAG's 
advice  and  recommendations  also 
provide  the  IRS  with  a  gauge  to  measure 
problems  encountered  by  taxpayers 
when  dealing  with  the  IRS  or  in  meeting 
their  tax  obligations.  The  CAG  provides 
an  efficient  and  organized  method  of 
obtaining  timely  comments  from  a 
diverse  section  of  the  taxpaying  public. 
This  organized  fonun  is  the  least  costly 
method  to  obtain  invaluable  advice  and 
experiences  from  a  balanced  cross- 
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section  of  professionals  and  private 
citizens. 

Statement  of  Public  Interest.  It  is  in 
the  public  interest  to  continue  the 
existence  of  the  CAG.  The  Secretary  of 
Treasury,  with  the  concurrence  of  the 
General  Services  Administration,  has 
also  approved  renewal  of  the  group. 
CAG  members  represent  a  wide 
spectnun  of  the  public,  allowing  the  IRS 
to  easily  obtain  timely  and  pertinent 
feedback. 

Authority  for  the  CAG  will  expire  two 
yeais  from  the  date  the  Charter  is 
approved  by  the  Assistant  Secretary  for 
Management  and  CFO  and  is  filed  with 
the  appropriate  congressional 
comnlittees,  unless  the  CAG  is  renewed 
prior  to  the  expiration  of  the  charter. 

The  Acting  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  is  not 
required.  Neither  does  this  docimient 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Dated:  October  2, 1997. 
Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue., 
(FR  Doc.  97-27139  Filed  10-10-97;  8:45  am] 
BIUJN6  CODE  4a3»-01-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  imported 
for  Exhibition  Detenninations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27. 1978  (43  F.R.  13359.  March  29. 
1978),  and  Delegation  Order  No.  85-5  of 
June  27.  1985  (50  F.R.  27393.  July  2. 
1985),  I  hereby  determine  that  the 
objects  on  the  list  specified  below,  to  be 
included  in  the  exhibit,  "The  Nature  of 
Diamonds"  (See  listed)  ^,  imparted  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
arq  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  witn  the  foreign  lenders.  I 
also  determine  that  the  exhibition  or 
display  of  the  listed  exhibit  objects  at 
the  American  Museum  of  Natural 
History,  New  York  City,  New  York,  from 
on  or  about  November  1, 1997,  to  on  or 
about  April  26. 1998;  the  Cranbrook 


>  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Jacqueline  Caldwell,  Assistant 
General  Counsel,  at  202/619-6982.  and  the  addresa 
is  room  700.  U.S.  Information  Agency,  301  4th 
Strwt.  S.W..  Washington.  D.C.  20547-0001. 


Institute  of  Science,  Bloomfield  Hills, 
Michigan,  on  or  about  the  Summer 
1998;  the  Denver  Museum  of  Natural 
History,  Denver,  Colorado,  on  or  about 
Spring  1999;  The  National  History 
Museum  of  Los  Angeles  Coimty,  Los 
Angeles,  California,  on  or  about  Spring 
1999;  the  Milwaukee  Public  Museum, 
Inc.,  Milwaukee  Wisconsin,  on  or  about 
Fall  1999;  the  Field  Museum  of  Natural 
History,  Chicago,  Illinois;  California 
Academy  of  Sciences,  San  Francisco, 
California;  Houston  Museum  of  Natural 
Science,  Houston,  Texas,  from  on  or 
about  January  2000  to  on  or  about 
December  31,  2002;  and  other  sites  in 
the  United  States  as  scheduled,  is  in  the 
national  interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
Dated:  October  9. 1997. 

Les  Jin, 

General  Counsel. 

IFR  Doc.  97-27253  Filed  10-10-97;  8:45  am] 

BILUNGCOOE  USO-Ot-M 


Tuesday 
October  14,  1997 


Part  II 

Department  of  the 
Treasury 

Internal  Revenue  Senrioe 

26  CFR  Part  1,  et  al. 
Treaty-Based  Return  Positions;  General 
Revision  of  Regulations  Relating  to 
Witholding  of  Tax  on  Certain  U.S.  Source 
Income  Paid  to  Foreign  Persons  and 
Related  Collection,  Refunds,  and  Credits; 
Certain  Payments  Made  Pursuant  to  a 
Securities  Lending  Transaction;  Final 
Rules 

Withholding  on  interest  in  the  Case  of 
Sales  of  Obligations  Between  Interest 
Payment  Dates;  Electronic  Transmission 
of  Form  W-8;  Proposed  Rules 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1, 301,  and  602 

[TO  8733] 

roN1545-AP35 

Treaty-Based  Return  Positions 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  under  section  6114  of  the 
Internal  Revenue  Code  of  1986 
providing  that  reporting  is  specifically 
required  if  the  residency  of  an 
individual  is  determined  under  a  treaty 
and  apart  from  the  Code. 

The  IRS  concluded,  in  the  process  of 
completing  the  regulations  under 
section  7701(b).  that  the  rules  of  section 
6114  should  apply  to  individuals 
determining  their  residency  under  a 
treaty. 

These  final  regulations  are  necessary 
to  implement  the  section  6114  rules  to 
individuals  determining  their  residency 
under  a  treaty.  Also  contained  in  this 
docimient  are  final  regulations  relating 
to  section  7701(b)  and  conforming 
changes  to  regulations  imder  sections 
6038  and  6046. 

EFFECTIVE  DATE:  These  regulations  are 
effective  December  15, 1997. . 
FOR  FURTHER  MFORMATKW  CONTACT: 
David  A.  Juster,  telephone  (202-622- 
3850)  (not  a  toll-free  number),  regarding 
sections  6114  and  7701(b)  and  Carl  M. 
Cooper,  telephone  (202-622-3840)  (not 
a  toll-free  number)  regarding  sections 
6038  and  6046,  both  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel,  IRS. 

StJPPt.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

"  The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
ReducUon  Act  (44  U.S.C.  3507)  under 
control  number  1545-1126.  Responses 
to  these  collections  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

The  estimated  annual  burden  per 
respondent  varies  from  1/2  hour  to  3 
hours,  depending  on  individual 
circtunstances,  with  an  estimated 
average  of  1  hour. 


Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  shouldbe  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Atm: 
Desk  Officer  for  the  Department  of  the 
Treasiuy ,  Office  of  Information  and 
Regulatory  ilfiairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiims  and  tax  retiim  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  April  27,  1992,  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (57  FR  15272) 
proposing  amendments  to  the  final 
Regulations  on  Procedure  and 
Administration  (26  CFR  301.6114-1), 
published  in  the  Federal  Register  on 
March  14. 1990  (55  FR  9438)  and  on 
July  12, 1990  (55  FR  28608).  The 
proposed  amendments  related  to 
§  301;6114-1  (b)  and  (c)  ancF 
§  301.770l(b)-7(c)(2).  No  written 
comments  responding  to  the  notice  were 
received.  No  public  hearing  was 
requested  or  held.  The  proposed . 
amendments  are  adopted  withoiit 
change  by  this  Treasury  decision.  This 
Treasury  decision  also  includes 
modificaUons  td  §§  1.6038-2(j),  1.6046- 
•  1(g),  301 .61 14-1  (d),  301.770l(b)-3(b)  (3) 
and  (4),  301. 7701  (b)-7(c)(l)  and 
301.7701(b)-8(b)  (1)  and  (2). 

Explanation  of  Provisions 

Section  301.61J4-l(b)  is  amended  by 
adding  paragraph  (b)(8)  to  provide  that 
reporting  is  required  under  section  61 14 
where  residency  of  an  individual  is 
determined  under  a  treaty  and  apart 
'  from  the  Internal  Revenue  Code  (Code). 
The  regulations  provide,  however,  that 
reporting  is  waived  for  an  individual  if 
payments  or  Income  items  reportable  by 
reason  of  p^graph  (b)(8)  danoit  exceed 
$100,000  in  the  aggregate.  Section 
301.61 14-l(d)  currently  provides  that 
when  reporting  is  required  under 
section  6114.  a  taxpayer  must  furnish  as 
an  attachment  to  his  or  her  return  a 
written  statement  with  the  information 
as  setrforth  in  paragraph  (d).  Section 
301.7701(b)-7(b)  currenUy  provides  that 
a  dual  resident  taxpayer  who  claims  a 
treaty  benefit  as  a  nonresident  of  the" 
United  States  must  file  a  statement  in' 
the  form  required  by  paragraph  (c)  of 
that  section.  Section  301.6114-l(d)  is 
now  amended  to  provide  that,  when' 


reporting  is  required  under  section 
6114,  a  taxpayer  must  furnish,  as  an 
attachment  to  his  or  her  return,  a  fully 
completed  Form  8833  (Treaty-Based 
Return  Position  Disclosure  Under 
Section  6114  or  7701(b))  or  appropriate 
successor  form.  Section  301.7701(b)- 
7(c)(1)  is  amended  to  provide  that  the 
written  statement  required  to  be 
furnished  under  paragraph  (b)  of  that 
section,  as  an  attachment  to  a  dual 
resident  taxpayer's  return,  must  be  in 
the  form  of  a  fully  completed  Form  8833 
(Treaty-Based  Return  Position 
Disclosure  Under  Section  6114  or 
7701(b))  or  appropriate  successor  form. 
Form  8833  was  developed  to  provide 
standardized  reporting  of  the 
information  currently  required  by 
§§301.6n4-l(d)  and  301.770l(b)-7(c). 

In  an  effort  to  provide  standardized 
reporting  of  the  information  currenUy 
required  to  be  reported,  under 
§  301.7701(b)-8(b),  by  taxpayers 
claiming  the  closer  connection 
exception  and  exempt  individuals  and 
individuals  with  a  medical  condition, 
the  Service  has  developed  Form  8840 
(Closer  Connection  Exception 
Statement)  and  Form  8843  (Statement 
for  Exempt  Individuals  and  Individuals 
with  a  Medical  Condition).  Accordingly, 
§301.7701(b)-8(b)(l)  is  amended  to 
provide  that  the  statement  filed  by  alien 
individuals  claiming  the  closer 
connection  exception,  described  in 
8301.7701(b)-2,  must  be  in  the  form  of 
a  fully  completed  Form  8840  or 
appropriate  successor  form.  Section 
301.7701(b)-8(b)(2)  is  amended  to 
provide  that  the  statement  filed  by 
exempt  individuals  and  individuals 
with  a  medical  condition,  described  in 
$301.7701(b)-3,  must  be  in  the  form  of 
a  fully  completed  Form  8843  or 
appropriate  successor  form. 

Sections  3121(b)(l9),  3306(c)(19)  and 
3231(e)(1)  of  the  Code  provide  that  "J" 
class  visa  holders  (teachers  and  trainees) 
are  exempt  from  FICA,  FUTA  and 
Railroad  Retirement  Act  taxes, 
respectively.  Section  320  of  the  Social 
Seciuity  Independence  and  Program 
Improvements  Act  of  1994.  Public  Law 
103-296  (108  Stat.  1464),  extends  the 
FICA,  FUTA  and  Railroad  Retirement 
Act  tax  exemptions  and  certain  other  tax 
rules  to  "Q"  class  visa  holders 
(participants  in  international  cultural 
exchange  programs).  Accordingly, 
conforming  changes  have  been  made  to 
§  301.770l(b)-3(b)  (3)  and  (4)  to  reflect 
the  revisions  in  the  Code  to  the 
definitions  of  a  teacher  or  trainee  and 
student  contained  in  section  7701(b)(5). 

Section  301.7701(b)-7(c)(2).  adopted 
as  proposed,  provides  that,  for  purposes 
of  stating  the  approximate  amount  of 
subpart  F  income  to  be  included  in  the 


statement  required  to  be  furnished 
under  paragraph  (b)  of  that  section  by  a 
dual  resident  taxpayer  who  is  a 
shareholder  in  a  controlled  foreign 
corporation  (as  defined  in  section  957  or 
section  953(c)),  the  approximate  amount 
of  income  may  be  based  on  the  audited 
foreign  financial  statements  of  the  CFC 
if  there  are  no  other  United  States 
shareholders  in  that  CFC.  Parallel  rules 
with  respect  to  information  reporting 
under  sections  6038  and  6046  are  added 
in  §§  1.6038-2(j)(2)(ii)  and  1.6046-l(gJ. 
Under  these  rules,  a  taxpayer  who 
claims  a  treaty  benefit  as  a  nonresident 
of  the  United  States,  but  who  is  a  United 
States  person  for  purposes  of  the 
information  reporting  requirements  of 
sections  6038  or  6046,  may  satisfy 
certain  information  reporting 
requirements  by  filing  the  audited 
foreign  financial  statements  of  the 
foreign  corporation  with  respect  to 
which  the  information  reporting  is 
required.  However,  these  rules  apply 
only  if  the  taxpayer  is  the  sole  United 
States  i>ereon  for  purposes  of  the 
information  reporting  requirements  with 
respect  to  the  foreign  corporation.  If 
there  are  other  United  States  peraons  for 
those  purposes,  then  the  taxpayer  must 
report  the  information  required  by  the 
regulations  in  the  form  and  manner 
generally  prescribed. 

Special  Aaalyte* 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  notice  of 
proposed  rulemaking  preceding  the 
regulations  was  issued  prior  to  March 
29,  1996,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the  Code, 
the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information:  Various 
personnel  from  the  Office  of  Associate 
Chief  Counsel  (International),  within  the 
Office  of  Chief  Counsel,  IRS  and  the 
Treasury  Department  participated  in 
developing  the  regulations. 

List  of  Subjects 

26  CFB  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 


26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

26  CFT?  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  301  and 
602  are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

AatiMuity:  26  U.S.C  7805  *  •  • 

Par.  2.  Section  1.6038-2  is  amended 
by: 

1.  Redesignating  paragraph  (j)(2)(ii)  as 
paragraph  (j)(2)(ui). 

2.  Adding  new  paragraph  {)X2)(ii)  to 
read  as  follows: 

f  1.6038-2    Information  returns  required  of 
United  States  persons  witti  respect  to 
annual  accounting  periods  of  certain 
foreign  corporations  beginning  after 
December  31, 1962. 

(2)  •  •  • 

(ii)  If  an  individual  who  is  a  United 
States  peraon  required  to  furnish 
information  with  respect  to  a  foreign 
corporation  under  section  6038  is 
entitied  under  a  treaty  to  be  treated  as 
a  nonresident  of  the  United  States,  and 
if  the  individual  claims  this  treaty 
benefit,  and  if  there  are  no  other  United 
States  persons  that  are  required  to 
furnish  information  under  section  6038 
with  respect  to  the  foreign  corporation.  * 
then  the  individual  may  satisfy  the 
requirements  of  paragraphs  (f)(10), 
(f)(ll).  (g).  and  (h)  of  this  section  by 
filing  the  audited  foreign  financial 
statements  of  the  foreign  corporation 
with  the  individual's  return  required 
under  section  6038. 

•  •        *        •        • 

Par.  3.  In  §  1.6046-1,  paragraph  (g)  is 
amended  by  adding  a  sentence  at  the 
end  to  read  as  follows: 

$  1 .6046-1     Returns  as  to  organization  or 
reorganization  of  foreign  corporations  and 
as  to  acquisitions  of  their  stock,  on  or  after 
January  1, 1963. 

*  *        •        •        • 

(g)  *  *  *  If  an  individual  who  is  a 
United  States  peraon  required  to  make 
a  retuim  with  respect  to  a  foreign 
corporation  under  section  6046  is 
entitied  under  a  treaty  to  be  treated  as 


a  nonresident  of  the  United  States,  and 
if  the  individual  claims  this  treaty 
benefit,  and  if  there  are  no  other  United 
States  peraons  that  are  required  to 
furnish  information  under  section  6046 
with  respect  to  the  foreign  corporation, 
then  the  individual  may  satisfy  the 
requirements  of  paragraphs  (b)(10),  (11) 
and  (12).  {c)(3)(ii)(d).  and  (g)  of  Uus 
section  by  filing  the  audited  foreign 
financial  statements  of  the  foreign 
corporation  with  the  individual's  return 
required  under  section  6046. 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  4.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C  7805  *   "   ». 

Section  301.6114-1  also  issued  under 
26  U.S.C.  6114:  *  •  •. 

Par.  5.  Section  301.6114-1  is    . 
amended  by: 

1.  Removing  the  language  "(cXl)"  in 
paragraph  (b)(4)  introductory  text  and 
adding  "(c)(l)(i)"  in  its  place. 

2.  Removing  the  language  "(cHl)"  in 
paragraph  (b)(5)  introductory  text  and 
adding  "(c)(l)(i)"  in  its  place. 

3.  Removing  the  language"(cX4)"  in 
paragraph  (b)(6)  and  adding  "(c)(l)(iv)" 
in  its  place. 

4.  Removing  the  language  "or"  at  the 
end  of  paragraph  (b)(6). 

5.  Removing  the  period  at  the  end  of 
paragraph  (b)(7)  and  adding  ";  or"  in  its 
place. 

6.  Adding  a  paragraph  (b)(8). 

7.  Paragraphs  (c)(1)  through  (c)(6)  are 
redesignated  as  paragraphs  (c)(l)(i) 
through  (c)(l)(vi),  respectively. 

8.  Paragraphs  (c)(7)  introductory  text, 
(c){7)(i).  (c)(7)(ii).  and  (cK7)(iii)  are 
redesignated  as  paragraphs  (c)(lKvii) 
introductory  text,  (c)(l)(vii)(A). 
(c)(l)(vii)(B)  and  (c)(l)(vii)(C), 
respectively. 

9.  The  introductory  text  of  paragraph 
(c)  is  redesignated  as  the  introductory 
text  of  paragraph  (c)(1). 

10.  Revising  newly  designated 
paragraph  (cHl)(ii). 

11.  Removing  the  concluding  text 
immediately  following  newly 
designated  paragraph  (c)(l)(vii)(C). 

12.  Adding  paragraphs  (c)(2).  (c)(3). 
(c)(4)  and  (c)(5). 

13.  Revising  paragraph  (d). 

The  additions  and  revisions  reed  as 
follows: 


f301.6114>1 
posHiona. 


Treaty-based  return 


(8)  For  returns  relating  to  taxable 
yean  for  which  the  due  date  for  filing 
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returns  (without  extensions)  is  after 
December  15, 1997,  that  residency  of  an 
individual  is  determined  under  a  treaty 
and  apart  from  the  Internal  Revenue 
Code. 

(c)  Reporting  requirement  waived.  (1) 
•  •  • 

(ii)  For  returns  relating  to  taxable 
years  for  which  the  due  date  for  filing 
returns  (without  extensions)  is  on  or 
before  December  15, 1997.  that 
residency  of  an  individual  is 
determined  under  a  treaty  and  apart 
from  the  Internal  Revenue  Code. 


(2)  Reporting  is  waived  for  an 
individual  if  payments  or  income  items 
otherwise  reportable  under  this  section 
(otherthan  by  reason  of  paragraph  (b)(8) 
of  this  section),  received  by  the 
individual  during  the  course  of  the 
taxable  year  do  not  exceed  $10,000  in 
the  aggregate  or,  in  the  case  of  payments 
or  income  items  reportable  only  by 
reason  of  paragraph  (b)(8)  of  this 
section,  do  not  exceed  $100,000  in  the 
aggregate. 

(3)  Reporting  with  respect  to 
payments  or  income  items  the  treatment 
of  which  is  mandated  by  the  terms  of  a 
closing  agreement  with  the  Internal 
Revenue  Service,  and  that  would 
otherwise  be  subject  to  the  reporting 
requirements  of  this  section,  is  also 
waived. 

(4)  If  a  partnership,  trust,  or  estate  that 
has  the  taxpayer  as  a  partner  or 
beneficiary  discloses  on  its  information, 
return  a  position  for  which  reporting  is 
otherwise  required  by  the  taxpayer,  the 
taxpayer  (partner  or  beneflciary)  is  then 
excused  from  disclosing  that  position  on 
a  return. 

(5)  This  section  does  not  apply  to  a 
withholding  agent  with  respect  to  the 
performance  of  its  withholding 
functions. 

(d)  Information  to  be  reported — (1) 
Returns  due  after  December  15,  1997. 
When  reporting  is  required  under  this 
section  for  a  retiun  relating  to  a  taxable 
year  for  which  the  due  date  (without 
extensions)  is  after  December  15,  1997, 
the  taxpayer  must  furnish,  in 
accordance  with  paragraph  (a)  of  this 
section,  as  an  attachment  to  the  retxun, 
a  fully  completed  Form  8833  (Treaty- 
Based  Return  Position  Disclosure  Under 
Section  6114  or  7701(b))  or  appropriate 
successor  form. 

(2)  Earlier  returns.  For  returns  relating 
to  taxable  years  for  which  the  due  date 
for  filing  returns  (without  extensions)  is 
on  or  before  December  15, 1997,  the 
taxpayer  must  furnish  information  in 
accordance  with  paragraph  (d)  of  this 
section  in  effect  prior  to  December  15. 
1997  (see  §  301.6114-l(d)  as  contained 


in  26  CFR  part  301,  revised  April  1, 
1997). 

(3)  In  general— {{)  Permanent 
establishment.  For  purposes  of 
determining  the  natiue  and  amoimt  (or 
reasonable  estimate  thereof)  of  gross 
receipts,  if  a  taxpayer  takes  a  position 
that  it  does  not  have  a  permanent 
establishment  or  a  fixed  base  in  the 
United  States  and  properly  discloses 
that  position,  it  need  ndt  separately 
report  its  payment  of  actual  or  deemed 
dividends  or  interest  exempt  from  tax 
by  reason  of  a  treaty  (or  any  liability  for 
tax  imposed  by  reason  of  section  884). 

(ii)  Single  income  item.  For  purposes 
of  the  statement  of  facts  relied  upon  to 
support  each  separate  Treaty-Based 
Return  Position  taken,  a  taxpayer  may 
treat  payments  or  income  items  of  the 
same  type  (e.g..  interest  items)  received 
from  the  same  ultimate  payor  (e.g.,  the 
obligor  on  a  note)  as  a  single  separate 
payment  or  income  item. 

(iii)  Foreign  source  effectively 
connected  income.  If  a  taxpayer  takes 
the  return  position  that,  under  the 
treaty,  income  that  would  be  income 
effectively  connected  with  a  U.S.  trade 
or  business  is  not  subject  to  U.S. 
taxation  because  it  is  income  treated  as 
derived  from  sources  outside  the  United 
States,  the  taxpayer  may  treat  payments 
or  income  items  of  the  same  type  (e.g., 
interest  items)  as  a  single  separate 
payment  or  income  item. 

(iv)  Sales  or  services  income.  Income 
from  separate  sales  or  services,  whether 
or  not  made  or  preformed  by  an  agent 
(independent  or  dependent),  to  different 
U.S.  customers  on  behalf  of  a  foreign 
corporation  not  having  a  permanent 
establishment  in  the  United  States  may 
be  treated  as  a  single  payment  or  income 
item. 

(v)  Foreign  insurers  or  reinsurers.  For 
purposes  of  reporting  by  foreign 
insiu^rs  or  reinsurers,  as  described  in 
paragraph  (c)(lHvii)(B)  of  this  section, 
such  reporting  must  separately  set  forth 
premiums  paid  with  respect  to  casualty 
insurance  and  indemnity  bonds  (subject 
to  section  4371(1));  life  insurance, 
sickness  and  accident  policies,  and 
annuity  contracts  (subject  to  section 
4371(2));  and  reinsurance  (subject  to 
section  4371(3)).  All  premiiuns  paid 
with  respect  to  each  of  these  three 
categories  may  be  treated  as  a  single 
payment  or  income  item  within  that 
category.  For  reports  first  due  before 
May  1, 1991,  the  report  may  disclose, 
for  each  of  the  three  categories,  the  total 
amount  of  premiums  derived  by  the 
foreign  insurer  or  reinsurer  in  U.S. 
dollars  (even  if  a  portion  of  these 
premiums  relate  to  risks  that  are  not 
U.S.  situs).  Reasonable  estimates  of  the 


amounts  required  to  be  disclosed  will 
satisfy  these  reporting  requirements. 

•        •         *        •        • 

Par.  6.  Section  301.7701(b)-0  is 
amended  in  the  contents  listing  by: 

1.  Adding  entries  for  §  301.7701(b)-7. 
paragraphs  (c)(l)(i)  and  (c)(l)(ii). 

2.  Removing  the  language 
"(Reserved)"  in  the  entry  for 
§301.7701fb)-7,  paragraph  (cM2). 

3.  Adding  entries  for  §  301. 7701  (b)-8. 
paragraphs  (b)(l)(i),  (b)(l)(ii).  (b)(2)(i) 
and  (b)(2)(ii). 

The  additions  read  as  follows: 

§301 .7701  (b>-0    Outline  of  regulatkm 
provision  for  section  7701  (b)-1  through  (b>- 
9. 


1301 .7701  (b>-7   Coordination  with 
tax  treaties. 


(c)«  •  • 

(i)  Returns  due  after  December  15, 
1997. 
(ii)  Earlier  returns. 


f301.770l(b)-«    Procedural  rulaa. 

•  •        •        *        • 

(b)*  •  * 

(I)'  *  ' 

(i)  Returns  due  after  December  15, 
1997. 

(ii)  Earlier  returns. 

(2)«   •  • 

(i)  Returns  due  after  December  IS, 
1997. 

(ii)  Earlier  returns. 

•  •        •        •        • 

Par.  7.  Section  301. 7701  (b)-3  is 
amended  by  revising  paragraphs  (b)(3) 
and  (b)(4)  to  read  as  follows: 

S  301 .7701  (b)-3    Days  of  presence  in  the 
linlted  States  that  are  excluded  for 
purposes  of  section  7701(b). 

•  •      .  f    . . .-  •        • 

(b)'  *  * 

(3)  Teacher  or  trainee.  A  teacher  or 
trainee  includes  any  individual  (and 
that  individual's  inunediate  femily). 
other  than  a  student,  who  is  admitted 
temporarily  to  the  United  States  as  a 
nonimmigrant  imder  section  101(a)(15) 
(J)  (relating  to  the  admission  of  teachers 
and  trainees  into  the  United  States)  or 
section  101(a)(15)(Q)  (relating  to  the 
admission  of  participants  in 
international  cultural  exchange 
programs)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  110l(a)(15)  (J), 
(Q))  and  who  substantially  complies 
with  the  requirements  of  being 
admitted. 

(4)  Student.  A  student  is  any 
individual  (and  that  individual's 
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immediate  bmily)  who  is  admitted 
temporarily  to  the  United  States  as  a 
nonimmigrant  under  section 
101(a)(15)(F)  or  (M)  (relaUng  to  the 
admission  of  students  into  the  United 
States)  or  as  a  student  under  section 
101(a)(15)(J)  (relating  to  the  admission 
of  teachers  and  trainees  into  the  United 
States)  or  section  101(a)(15)(Q)  (relating 
to  the  admission  of  participants  in 
international  cultural  exchange 
programs)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1101(a)(15)  (F). 
(J).  (M).  (Q))  who  substantially  complies 
with  the  requirements  of  being 
admitted.  For  rules  concerning  taxation 
of  certain  nonresident  students  or 
trainees,  see  section  871(c)  and  §  1.871- 
9(a)  of  this  chapter. 

•  •        •        •        • 

Par.  8.  Section  301.7701(b)-7  is 
amended  by: 

1.  Revising  paragraph  (c)(1). 

2.  Adding  text  for  para^ph  (c)(2). 
The  revision  and  addition  read  as 

follows: 

S  301 .7701  (b>-7    Coordination  with  toicotne 
tax  treaties. 

•  •        •        •        • 

(c)  *  *  •  (1)  bi  general— {i)  Returns 
due  after  December  15,  1997.  The 
statement  filed  by  an  individual 
described  in  paragraph  (a)(1)  of  this 
section,  for  a  return  relating  to  a  taxable 
year  for  which  the  due  date  (without 
extensions)  is  after  December  15,  1997. 
must  be  in  the  form  of  a  fully  completed 
Form  8833  (Treaty-Based  Return 
Position  Disclosure  Under  Section  6114 
or  7701(b))  or  appropriate  successor 
form.  See  section  6114  and  §  301.6114- 
1  for  rules  relating  to  other  treaty-based 
return  positions  taken  by  the  same 
taxpayer. 

(li)  Earlier  returns.  For  returns  relating 
to  taxable  years  for  which  the  due  date 
for  filing  returns  (without  extensions)  is 
on  or  before  December  15, 1997,  the 
statement  filed  by  the  individual 
described  in  paragraph  (a)(1)  of  this 
section  must  contain  the  information  in 
accordance  with  paragraph  (c)(1)  of  this 
section  in  effiect  prior  to  December  15. 
1997  (see  §  301.7701(b)-7(c)(l)  as 
contained  in  26  CFR  part  301.  revised 
April  1. 1997). 

(2)  Controlled  foreign  corporation 
shareholders.  If  the  taxpayer  who  claims 
a  treaty  benefit  as  a  nonresident  of  the 
United  States  is  a  United  States 
shareholder  in  a  controlled  foreign 
corporation  (CFC).  as  defined  in  section 
957  or  section  953(c),  and  there  are  no 
other  United  States  shareholders  in  that 
CFC,  then  for  purposes  of  paragraph 
(c)(1)  of  this  section,  the  approximate 
amount  of  subpart  F  income  (as  defined 
in  section  952)  that  would  have  been 


included  in  the  taxpayer's  income  may 
be  determined  based  on  the  audited 
foreign  financial  statements  of  the  CFC. 

»        •        *        •        • 

Par.  9.  Section  301.7701(b)-8  is 
amended  by  revising  paragraphs  (b)(1) 
and  (b)(2)  to  read  as  follows: 

S301.7701(b)-«    Procedural  rules. 

(b)  •  •  •  (1)  Closer  connection 
exception — (i)  Returns  due  after 
December  15,  1997.  The  statement  filed 
by  an  individual  described  in  paragraph 
(a)(1)  of  this  section,  for  a  return  relating 
to  a  taxable  year  for  which  the  due  date 
(without  extensions)  is  after  December 
15. 1997.  must  be  in  the  form  of  a  frilly 
completed  Form  8840  (Closer 
Connection  Exception  Statement)  or 
appropriate  successor  form. 

fii)  Earlier  returns.  For  returns  relating 
to  taxable  years  for  which  the  due  date 
for  filing  returns  (without  extensions)  is 
on  or  before  December  15. 1997.  the 
statement  filed  by  the  individual 
described  in  paragraph  (a)(1)  of  this 
section  must  contain  the  information  in 
accordance  with  paragraph  (b)(1)  of  this 
section  in  effect  prior  to  December  15. 
1997  (see  §  301. 7701  (b)-8(b)(l)  as 
contained  in  26  CFR  Part  301,  revised 
April  1. 1997). 

(2)  Exempt  individuals  and 
individuals  with  a  medical  condition — 
(i)  Returns  due  after  December  15,  1997. 
The  statement  filed  by  an  individual 
described  in  paragraph  (a)(2)  of  this 
section,  for  a  return  relating  to  a  taxable 
year  &>r  which  the  due  date  (without 
extensions)  is  after  December  15, 1997. 
must  be  in  the  form  of  a  fully  completed 
Form  8843  (Statement  for  Exempt 
Individuals  and  Individuals  with  a 
Medical  Condition)  or  appropriate 
successor  form. 

(ii)  Earlier  returns.  For  returns  relating 
to  taxable  years  for  which  the  due  date 
for  filing  returns  (without  extensions)  is 
on  or  before  December  15, 1997,  the 
statement  filed  by  the  individual 
described  in  paragraph  (aK2)  of  this 
section  must  contain  the  information  in 
accordance  with  paragraph  (b)(2)  of  this 
section  in  effect  prior  to  December  15, 
1997  (see  §  301.7701(b)-8(b)(2)  as 
contained  in  26  CFR  Part  301,  revised 
April  1, 1997). 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  10.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Anthoritjr:  26  U.S.C  7805. 

Par.  11.  In  §602.101,  paragtaph  (c)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  and 


revising  the  entry  for  301. 7701  (b)-7  to 
read  as  follows: 

1602.101    OMB  Control  numbers. 

*        •        •        •        • 


CFR  part  or  section  where 
identified  and  descrit>ed 


Current 
OMB  con- 
trol Na 


301.6114-1  1545-1126 


301 .7701  (b>-7 


1545-0080 

1545-1126 


Michael  P.  Dolan, 

Acting  Comaiissioner  of  Interna]  Revenue. 

Approved:  August  28, 1997. 
Donald  C  Lnbkk. 

Acting  Assistant  Secretary  of  the  Treasury. 
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General  Revision  of  RegulatkMia 
Relating  to  Withholding  of  Tax  on 
Certain  U.S.  Source  Income  Paid  to 
Foreign  Persons  and  Related 
Collection,  Refunds,  and  Credita; 
Revision  of  Information  Reporting  and 
Backup  Withholding  Regulatiorts;  and 
Removal  of  Regulations  Under  Part 
35a  and  of  Certain  Regulations  Under 
Income  Tax  Treaties 

AGENCY:  hitemal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  and  temporeiy 

regulations. 

StiMMARY:  This  document  contains  final 

regulations  relating  to  the  withholding 
of  income  tax  under  sections  1441. 
1442.  and  1443  on  certain  U.S.  source 
income  paid  to  foreign  persons,  the 
related  tax  deposit  and  reporting 
requirements  under  section  1461,  and 
the  related  requirements  governing 
collection,  refunds,  and  credits  of 
withheld  amounts  under  sections  1461 
through  1463  and  sections  6402  and 
6413.  Additionally,  this  document 
contains  final  regulations  relating  to  the 
statutory  exemption  imder  sections 
871(h)  and  881(c)  for  portfolio  interest 
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This  document  removes  temporary 
emptoyment  tax  regulations  under  the 
Interest  and  Dividend  Compliance  Act 
of  1983  and  amends  existing  regulations 
under  sections  6041A  and  6050N.  This 
document  Bnalizes  changes  to  the 
proposed  regulations  contained  in 
project  number  INTI^52-86.  published 
on  February  29. 1988.  under  sections 
6041,  6042,  6044.  6045.  and  6049.  This 
document  also  finalizes  proposed 
regulations  contained  in  project  number 
IA-33-95.  published  on  December  21. 
1995  ,  relating  to  the  effective  date  of 
certain  temporary  emplo)rment  tax 
regulations.  This  document  finalizes 
related  changes  to  the  regulations  under 
sections  163(f),  165(j).  3401.  3406,  6109. 
6114.  6413.  and  6724.  This  document 
removes  certain  regulations  imder 
income  tax  treaties. 

EFFECTIVE  DATES:  These  regulations  are 
effective  January  1.  1999,  except  the 
addition  of  §  31.9999-0.  the  removal  of 
§  35a.9999-0T  and  the  addition  of 
§  35a.  9999-0.  which  are  effective 
October  14.  1997. 

FOR  FURTHER  MFORMATION  CONTACT:  Lilo 
Hester  or  Teresa  Burridge  Hughes, 
telephone  (202)  622-3840  (not  a  toll-free 
number),  for  questions  on  the 
regulations  generally;  Carl  Cooper, 
telephone  (202)  622-3840  (not  a  toll-free 
number),  for  questions  on  portfolio 
interest  smd  qualified  intermediary 
agreements;  Renay  France,  telephone 
(202)  622-4940  (not  a  toll-free  number), 
for  questions  on  the  regiilations  relating 
to  chapter  61  of  the  Internal  Revenue 
Code  or  section  3406. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  flnal  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
under  control  number  1545-1484. 
Responses  to  these  collections  of 
information  are  required  to  obtain  a 
benefit  (to  claim  an  exemption  to.  or  a 
reduction  in.  the  withholding  tax),  and 
to  facilitate  tax  compliance  (to  verify 
entitiement  to  an  exemption  or  a 
reduced  rate). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 

The  estimate  of  the  reporting  burden 
in  these  final  regtdations  will  be 
reflected  in  the  burdens  of  Forms  W-8, 
1042.  1042S, 8233. 8833. and  the 
income  tax  retiim  of  a  foreign  person 


filed  for  purposes  of  claiming  a  refund 
of  tax. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  the  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224.  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  E)C 
20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  final 
amendments  to  the  Income  Tax 
Regulations  (CFR  parts  1,  31,  35a  and 
301)  under  sections  163(f),  165(j),  871, 
881, 1441. 1442. 1443. 1461,  1462. 1463. 
3401.  3406.  6041.  6041A,  6042.  6045. 
6049.  6050A,  6050N.  6109,  6114,  6402. 
6413.  and  6724  of  the  Internal  Revenue 
Code  (Code) .  This  document  also 
removes  certain  regulations  under 
income  tax  treaties. 

On  April  15.  1996.  (61  FR  17614)  the 
IRS  and  Treasury  published  a  notice  of 
proposed  rulemaking  under  a  number  of 
sections  of  the  Code,  dealing  with  the 
withholding  of  tax  under  section  1441, 
1442,  or  1443  on  amounts  paid  to 
foreign  persons,  procedures  for  claiming 
foreign  status  to  avoid  backup 
withholding  under  section  3406  on 
certain  payments,  and  the  reporting  to 
the  IRS  of  payments  to  foreign  persons. 
Reporting  to  the  IRS  may  be  required 
under  sections  6011  and  1461  or  under 
the  reporting  provisions  of  chapter  61  of 
the  Code,  such  as  sections  6041 .  6041  A. 
6042. 6044.  6045. 6049.  6050A.  or 
6O50N,  (the  Form  1099  reporting 
provisions).  Comments  responding  to 
the  notice  were  received  and  a  public 
hearing  was  held  on  July  24. 1996.  After 
considering  the  comments  submitted  in 
writing  and  at  the  hearings,  the 
proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision.  The 
revisions  are  discussed  below. 

Payments  to  domestic  and  foreign 
persons  create  a  number  of  withholding 
and  information  reporting  obligations 
for  both  the  payor  and  the  recipient  of 
these  payments  under  various 
provisions  of  the  Code.  These 
procedures  are  important  to  the 
operation  of  IRS  matching  systems. 
Those  systems  are  part  of  a  compliance 
program  that  allows  the  IRS  to  match 


information  provided  by  payors  with 
income  reported  on  a  payee's  income 
tax  return  and  help  detect  U.S. 
taxpayers  that  fail  to  file  returns  or 
underrep)ort  income.  The  withholding  of 
tax  at  source  and  the  reporting  of 
payments  to  foreign  persons  are  also 
important  to  insure  that  foreign  persons 
comply  with  their  U.S.  tax  obligations. 
The  final  regulations  contained  in  this 
document  deal  mostly  with  payments  to 
foreign  persons,  and  the  U.S.  income  tax 
liability  resulting  from  such  payments. 

Under  sections  871(a)  and  881(a)  of 
the  Code,  noiuesident  alien  individuals 
and  foreign  corporations  are  subject  to 
a  30-percent  tax  on  most  items  of 
income  they  receive  from  sources 
within  the  United  States  that  are  not 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States.  Income  taxable  under  these 
provisions  includes  interest,  dividends, 
royalties,  compensation,  other  fixed  or 
determinable  annual  or  periodical 
(FDAP)  income  and  certain  gains.  The 
tax  liability  imposed  under  sections 
871(a)  and  881(a)  is  generally  collected 
by  way  of  withholding  at  source  under 
chapter  3  of  the  Code  pursuant  to 
section  1441(a]  (for  payments  to 
nonresident  alien  individuals  and 
foreign  partnerships),  section  1442(a) 
(for  payments  to  foreign  corporations), 
or  section  1443(a)  (for  payments  of 
certain  income  to  foreign  tax-exempt 
entities).  Other  special  withholding 
provisions  apply  under  section  1443(b) 
(dealing  with  the  withholding  of  the  4- 
percent  tax  imposed  under  section 
4948).  section  1445  (dealing  with  gains 
from  the  disposition  of  U.S.  real 
property)  and  section  1446  (dealing 
with  effectively  connected  income  of 
foreign  partners  in  a  partnership).  The 
tax  liability  imposed  under  sections 
871.  881. 1441, 1442.  and  1443  also 
extends  to  payments  to  other  foreign 
persons,  including  foreign  trusts  and 
estates. 

The  30-percent  rate  is  often  reduced 
under  the  Code  or  an  income  tax  treaty. 
Under  ctirrent  regulations,  a 
withholding  agent  may  generally  rely  on 
a  statement  furnished  by.  or  for.  the 
beneficial  owner  certifying  eligibility  for 
a  reduced  rate.  The  procedural 
requirements  for  claiming  a  reduced  rate 
of  withholding  may  vary  depending 
upon  the  type  of  income,  the  status  of 
the  taxpayer,  or  whether  an  income  tax 
treaty  applies.  For  example,  the 
portfolio  interest  exception  under 
sections  871(h)  and  881(c)  for  U.S. 
interest  on  an  obligation  in  registered 
fbnn  is  conditioned  upon  the  beneficial 
owner  of  the  interest  providing  a 
statement  of  foreign  status  to  the  U.S. 
withholding  agent,  which  can  be 


provided  on  a  Form  W-8.  See 
§  35a.9999-5(b),  A-9.  If  a  reduction  is 
claimed  under  an  income  tax  treaty,  the 
withholding  agent  may  generally  rely  on 
a  Form  1001  provided  by,  or  for,  the 
beneficial  owner  claiming  residence  in 
a  treaty  country.  For  dividends, 
however,  the  current  rules  do  not 
require  certification  of  foreign  status  in 
order  to  obtain  a  reduced  rate  of 
withholding  at  source  under  an  income 
tax  treaty.  Instead,  the  withholding 
agent  may  generally  rely  on  the  address 
of  the  payee  and  grant  a  reduced  rate  of 
withholding  at  source  if  the  recipient's 
address  is  in  a  treaty  coimtry. 

A  withholding  agent  is  generally 
required  to  file  an  annual  income  tax 
return  on  Form  1042  to  report  amounts 
upon  which  an  unount  was  actually 
withheld  under  chapter  3  of  the  Code  or 
would  have  been  required  to  be 
withheld  but  for  an  exemption  under 
the  regulations,  or  an  income  tax  treaty. 
An  information  retiun  on  a  Form  1042- 
S  must  be  attached  to  the  Form  1042 
and  must  report  each  recipient's  name 
and  address,  amounts  paid,  and 
amoimts  withheld,  if  any.  See  §  1.1461- 
2  (b)  and  (c). 

A  payor  making  payments  to  foreign 
persons  must  also  be  aware  of  the 
information  reporting  provisions  under 
chapter  61  of  the  Code  and  of  other 
withholding  regimes,  such  as  section 
3406  (backup  withholding),  section 
3402  (wage  withholding),  and  section 

3405  (withholding  on  pensions, 
annuities,  etc.).  Payors  subject  to  these 
reporting  and  withholding  rules  include 
both  U.S.  persons  and  foreign  persons, 
subject  to  certain  exceptions.  Under 
chapter  61  of  the  Code,  many  types  of 
pajrments,  such  as  interest,  dividends, 
royalties,  broker  proceeds,  etc. 
(reportable  payments)  must  be  reported 
on  a  Form  1099  if  paid  to  certain  U.S. 
persons.  The  form  is  filed  with  the  IRS 
and  a  copy  is  furnished  to  the  recipirait 
of  the  payment.  In  addition,  section 

3406  requires  those^ame  U.S.  payees  to 
furnish  a  taxpayer  identifying  number 
(TIN)  to  the  payor,  generally  on  a  Form 
W-g,  and,  for  reportable  interest  and 
dividends,  a  certification  that  the  payee 
is  not  subject  to  notified  payee 
underreporting.  Failure  to  provide  a  TIN 
would  generally  require  the  payor  to 
backup  withhold  on  the  payment  at  the 
rate  of  31 -percent.  A  payor  that  fails  to 
obtain  a  TIN  or  other  required 
information  in  the  manner  required  or 
to  backup  withhold  when  required 
under  section  3406  may  also  be  liable, 
under  section  3403,  for  interest  and 
penalties,  in  addition  to  cmy  amoimt 
that  should  have  been  withheld  under 
section  3406. 


Payments  to  foreign  persons  are 
exempt  from  Form  1099  information 
reporting  and  backup  withholding. 
However,  the  exemption  is  generally 
conditioned  upon  the  recipient 
furnishing  a  certificate  supporting  its 
foreign  status.  The  existing  regulatimis 
under  the  information  reporting 
provisions  of  chapter  61  contain 
guidance  to  help  payors  determine 
when  payments  are  made  to  a  foreign 
peraon.  Generally,  depending  upon  the 
tjrpe  of  payment  involved,  a  payor  may 
rely  on  a  certification  of  foreign  st^^ 
made  on  Form  W-8,  Form  1001,  Form 
4224,  or,  in  the  case  of  certain  payments 
outside  the  United  States,  on  alternative 
evidence  of  foreign  status.  See,  for 
example,  §  35a.9999-3,  A-34.  Therefore, 
even  if  an  amouitt  paid  to  a  foreign 
person  is  exempt  from  withholding 
under  chapter  3  of  the  Code  (e.g.,  gain 
from  the  sale  of  securities),  a  payor  must 
nevertheless  comply  with  specified 
certification  procedures  in  order  to 
avoid  being  subject  to  penalties  for       *" 
failure  to  comply  v»rith  the  information 
reporting  and  the  backup  withholding 
procedures  (only  amounts  subject  to 
reporting  under  the  Form  1099  reporting 
provisions  are  subject  to  backup 
withholding  under  section  3406;  see 
section  3406(b)  and  §  31.3406(a)-l(a) 
and.  for  example,  §31.3406(b)(2>-l(a)). 

As  explained  in  the  preamble  to  the 
proposed  regulations,  the  IRS  and 
Treasury  have  reviewed  the  current 
withholding  and  reporting  procedures 
applicable  to  cross-border  payment 
flows  and  have  concluded  that  changes 
are  necessary  to  accommodate  the  size 
and  growth  of  international  financial 
markets.  The  IRS  and  Treasury  have 
concluded  that  allowing  the  benefit  of 
the  reduced  rate  at  source,  rather  than 
through  a  refund  procedure,  continues 
to  be  desirable.  A  regime  based  on 
reduction  of  withholding  at  source 
avoids  the  administrative  costs  and 
delays  that  can  occur  when  applying  for 
a  reftind  of  overwithheld  amounts.  This 
regime,  however,  depends  on 
withholding  agents  performing 
important  compliance  functions.  They 
must  obtain  documentation 
substantiating  claims  of  foreign  status 
and  of  reduced  rates  of  withholding  and 
must  provide  information  to  the  IRS. 

One  of  the  important  objectives  of  the 
revisions  is  to  elinunate  unnecessary 
burdens  that  the  lack  of  standardization 
and  coordination  of  current  procedures 
may  impose  on  withholding  agents. 
While  it  is  unavoidable  that  different 
information  be  required  for  different 
types  of  income  or  recipients,  the  forms 
currentiy  in  use  apply  different 
standards  of  proof  and  are  not  uniform 
in  the  manner  in  which  the  information 


is  furnished  to  withholding  agents.  The 
final  regulations  imify  the 
documentation  requirements  and  seek 
to  focilitate  compliance  by  clarifying 
uncertainties  that  may  exist  under 
current  rules  (e.g.,  the  scope  of  due 
diligence  standards  imposed  on 
withholding  agents). 

These  re^dations  also  address 
important  issues  relating  to  payments  to 
intermediaries  (e.g.,  nominees,  agents, 
etc.),  including  whether  intermediaries 
should  certify  status  on  behalf  of 
beneficial  owners  and,  if  so,  how. 
Intermediary  procedures  under  current 
rules  have  proved  difficult  to  implement 
in  a  number  of  cases.  In  particular.  U.S. 
source  interest  on  obligations  in 
registered  form  do  not  qualify  as 
ptntfolio  interest  under  sections  871(h) 
and  881(c)  unless  the  U.S.  wdthholding 
agent  receives  a  statement  that  the 
beneficial  owner  of  the  obligation  is  not 
a  U.S.  person  (see  section 
871(h)(2)(B)(ii)).  When  the  payment  is 
made  to  a  foreign  person  acting  as  an 
intennediary  on  behalf  of  the  beneficial 
owner  or  ef  other  intermediaries,  the 
ciirrent  regulations  require  that  the 
beneficial  owner  certification  be  passed 
up  through  the  chain  of  intermediaries 
to  the  U.S.  withholding  agent.  See 
§  35a.9999-5(b),  A-9.  The  final 
regulations  offer  alternative  procedures 
and  respond  to  the  concerns  expressed 
by  various  representatives  of  the 
financial  communify  regarding 
compliance  costs. 

The  final  regulations  are  also 
responsive  to  the  Congressional 
mandate  in  section  342  of  the  Tax 
Equify  and  Fiscal  Responsibility  Act  (rf 
1982  (TEFRA)  that  Treasury  consider  a 
range  of  options  for  replacing  the 
address/self-certification  method  of 
administering  income  tax  treafy 
benefits.  The  IRS  and  Treasury  have 
studied  several  options  for  improving 
the  withholding  procedures  to  respond 
to  this  mandate,  including  a  system  of 
certification  of  residence  in  a  treafy 
country  and  refund  systems.  At  hearings 
held  in  February  of  1985  on  proposed 
regulations  issued  in  1984  under  section 
1441,  comments  from  the  public  and 
several  U.S.  treaty  partners  made  it 
apparent  that  certification  requirements, 
as  proposed,  would  create  too  many 
administrative  problems  for  payments 
made  through  nominees.  The  final 
regulations  reflect  these  comments.  The 
procedures  adopted  for  documenting 
eligibility  for  benefits  under  tax  treaties 
are  similar  to  those  applicable  to 
portfolio  interest  on  obligations  in 
remstered  form. 

Streamlining  the  ciurent  procedures 
and  implementing  workable 
intermediary  certification  procedures 
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represent  a  substantia]  simplification 
and  reduction  of  burden.  The  IRS  and 
Treasiuy  expect  that  this,  in  turn, 
should  result  in  greater  compliance  and 
improve  the  ability  of  withholding 
agents  and  the  ERS  to  detect  abusive 
claims  of  foreign  status  or  of  benefits 
under  U.S.  income  tax  treaties  or  under 
the  Code. 

On  December  21. 1995,  at  60  FR 
66243,  a  notice  of  proposed  rulemaking 
(IA-33-95)  was  published  proposing  to 
add  §  31.9999-0.  This  dociunent 
finalizes  the  proposed  regulations.  The 
elective  date  of  this  addition  is  October 
14. 1997. 

Explanation  of  Provisions  and 
Revisions 

A.  Comments  and  Changes  to  §1.871- 
14  and  Related  Reporting  Requirements 
Under  Section  6049 

Consistent  with  the  proposed 
regulations,  the  final  regulations 
incorporate  without  substantive  changes 
the  relevant  provisions  from  the  existing 
temporary  regulations  implementing  the 
repeal  of  the  30-percent  tax  on  portfiDlio 
interest  (Questions  and  Answers 
Relating  to  the  Repeal  of  30-percent 
Withholding  by  Section  127  of  the  Tax 
Reform  Act  of  1984  and  to  the 
Application  of  Information  Reporting 
and  Baciaip  Withholding  in  Light  of 
such  Repeal).  These  provisions  deal 
with  bearer  obligations,  convertible 
obligations,  and  pass-through 
certificates.  Section  1.871-14(bKl) 
incorporates  the  provisions  in 
§  35a.9999-5(a),  A-1  and  the  rules  in 
§  5f.l03-l{c)  defining  a  bearer 
obligation.  It  also  reflects  the  rules  in 
§  5f.l03-l(c)  regarding  obligations  in 
registered  form  that  are  convertible  into 
bearer  form.  At  the  request  of 
commentators,  the  definition  of  an 
obligation  in  registered  form  contained 
in  §  5f.l03-l(c)  is  restated  in  §  1.871- 
14(c)(l)(i).  The  definition  restates  the 
rules  in  §  35a.9999-5(c),  A-18. 
regarding  the  effect  of  convertibility 
features  on  the  status  of  an  obligation  as 
an  obligation  in  bearer  or  registered 
form.  Further,  at  the  request  of 
commentators,  the  provisions  in 
§  35a.9999-5(b),  A-12  through  15 
regarding  obligations  issued  in 
registered  form  and  targeted  to  foreign 
markets  ar^  retained  without 
substantive  changes.  Comments 
received  firom  U.S.  agencies  and 
instrumentalities  indicate  that  they  have 
relied  on  these  procedures  in  the  past 
and  that  they  plan  to  do  so  again. 

One  commentator  requested 
additional  clarifications  under  §  1.165- 
12(c).  In  response  to  these  comments. 
the  SI  million  minimum  denomination 


requirement  imder  §  1.165-12(c)(lKii)  is 
eliminated  in  order  to  conform  that 
provision  to  §  1.165-12(c)(3)(iii).  In 
addition,  in  §  1.165-1 2(c).  the  term 
United  States  is  replaced  with  the  term 
United  States  and  its  possessions  to 
coordinate  the  provisions  with  §  1.163- 
5(c)(2)(i)  (C)  and  (D).  In  §  1.1 65- 
12(c)(l)(iii),  a  provision  was  added  to 
explain  that  a  holder  delivering  a  bearer 
obligation  to  a  financial  institution  or 
exempt  organization  may  rely  on  a 
written  statement  furnished  by  the 
instHfttion  or  organization.  Further, 
although  the  commentator  suggested 
adding  a  sentence  to  §  1.165-12(c)(l)  to 
clarify  that  each  of  paragraphs  (i) 
through  (iii)  must  be  satisfied  in  order 
to  avoid  holder  sanctions,  this  change  is 
unnecessary  because  the  need  to  meet 
all  of  the  requirements  in  each  of  these 
clauses  is  sufficiently  clear.  The 
commentator  proposed  various  changes 
to  the  rules  governing  the  foreign 
Jprgeting  of  bearer  obligations  on 
original  issuance.  However,  the  final 
regulations  do  not  address  these 
changes  which  are  outside  the  scope  of 
this  project. 

The  proposed  regulations  regarding 
the  certification  requirements  for 
obligations  in  registered  form  are 
finalized  without  substantive  changes. 
As  in  the  proposed  regulations,  a  TIN  is 
not  required  to  be  stated  on  a  Form  W- 
8  used  to  claim  the  benefit  of  the 
portfolio  interest  exemption,  regardless 
of  whether  the  debt  obligation  is 
publicly  traded. 

Several  conunentators  have  asked 
that,  in  the  case  of  portfolio  interest  on 
obligations  in  registered  form,  the 
provisions  dealing  with  late-received 
documentation  be  conformed  to  similar 
provisions  under  proposed  §  1.1441- 
1(f)(5).  Under  proposed  §§  1.871- 
14(c)(3)  and  1.1441-1(0(5),  the  failure  to 
timely  receive  appropriate 
documentation  (i.e..  in  most  cases,  a 
Form  W-8)  may  be  cured  by  obtaining 
the  docujnentation  later.  Under  the 
proposed  regulations,  the  cure 
procedures  apply  for  purposes  of 
withholding  under  section  1441  and  for 
purposes  of  meeting  the  requirement 
under  sections  871(h)  and  881(d)  that 
the  U.S.  withholding  agent  receive  a 
statement.  However,  proposed  §  1.871- 
14(c)(3)  requires  that  the  documentation 
be  received  before  the  expiration  of  the 
limitations  period  of  the  beneficial 
owner.  In  contrast,  proposed  §  1.1441- 
1(f)(5)  requires  that  the  documentation 
be  received  before  the  expiration  of  the 
limitations  period  of  the  withholding 
agent.  Conunentators  have  asked  that 
the  relevant  limitations  period  for 
qualifying  interest  as  portfolio  interest 
under  sections  871(h)  and  881(d)  be  that 


of  the  withholding  agent  and  not  of  the 
beneficial  owner.  This  comment  is  not 
adopted  because  of  the  special 
conditions  for  interest  to  qualify  as 
portfolio  interest.  Under  section 
871(h)(2)(B)(ii),  interest  on  an  obligation 
in  registered  form  is  portfolio  interest 
only  if  the  U.S.  withholding  agent 
receives  a  statement  that  the  beneficial 
owner  of  the  obligation  is  not  a  U.S. 
person.  The  legislative  history  to  the 
amended  provisions  (see  section 
1810(d)(3)(B)  of  the  Tax  Reform  Act  of 
1986  (Public  Law  99-514))  specifies  that 
the  statement  may  be  received  late,  but 
no  later  than  the  expiration  of  the 
beneficial  owner's  statute  of  limitation. 
This  indicates  that,  if  the  required 
statement  is  received  a^er  the  beneficial 
owner's  statute  of  limitation  has 
expired,  the  interest  can  no  longer 
qualify  as  portfolio  interest.  Although 
the  withholding  agent  is  permitted  to 
receive  documentation  at  any  time 
within  its  own  limitations  period  and 
establish  an  applicable  reduction  in  the 
withholding  rate  after  the  fact  (e.g.. 
under  an  income  tax  treaty),  such  cure 
procedure  is  not  effective  to  confer 
portfolio  interest  status  to  the  interest  if 
it  occurs  after  the  beneficial  owner's 
statute  of  limitations  has  expired.  A 
cross-reference  to  §  1.1441-l(b)(7)  (i.e., 
proposed  §  1.1441-l(f)(5)  as 
renumbered  under  the  final  regulations) 
is  included  in  §  1.871-14(c)(3)  to  clarify 
the  difference  between  the  two  cure 
procedures. 

B.  Comments  and  Changes  to 
§1.1441-1 

1.  Coordination  With  Other 
Withholding  and  Information  Reporting 
Provisions 

Commentators  noted  that  withholding 
and  information  reporting  requirements 
applicable  to  payments  to  foreign 
persons  are  governed  by  a  complex  web 
of  statutory  provisions  and  that  the 
relationship  of  these  provisions  among 
themselves  may  be  difficult  to 
understand.  In  response  to  these 
comments,  a  niunber  of  changes  have    . 
been  made  to  help  payors  and  their 
advisers  locate  relevant  guidance. 

As  suggested,  the  table  of  contents  in 
§  1.1441-0  has  been  expanded.  Section 
1.1441-l(b)  (4)  and  (5)  has  been  added 
to  provide  an  overview  of  how  the 
withholding  and  reporting  procedures 
under  chapter  3  of  ihe  Code  relate  to  the 
information  reporting  provisions  under 
chapter  61  of  the  Code  and  other 
withholding  regimes  under  sections 
3402  (wage  withholding).  3405 
(withholding  on  pensions,  annuities, 
etc.).  and  3406  (backup  withholding). 
Provisions  explaining  the  interaction  of 
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applicable  withholding  and  reporting 
provisions  in  the  case  of  payments  to 
foreign  intermediaries  or  foreign 
partnerships  have  been  added  also.  See 
explanation  of  those  rules,  under  the 
heading  "Clarification  of  Reporting  and 
Withholding  Obligations  for  Payments 
to  and  by  Foreign  Intermediaries"  of 
this  preamble.  Where  appropriate, 
additional  cross  references  to  chapter  61 
and  to  sections  3402,  3405,  and  3406 
have  been  added  in  §  1.1441-1  and 
cross-references  in  regulations  under 
sections  3402,  3405  and  3406  have  also 
been  added. 

As  a  general  matter,  a  withholding 
agent  (whether  U.S.  or  foreign)  must 
ascertain  whether  the  payee  is  a  U.S.  or 
a  foreign  person.  If  the  payee  is  a  U.S. 
person,  the  withholding  provisions 
under  chapter  3  of  the  Code  do  not 
apply;  however,  information  reporting 
under  chapter  61  of  the  Code  may 
apply;  furtiier,  if  a  TIN  is  not  furnished 
in  the  manner  required  imder  section 
3406,  backup  withholding  may  also 
apply.  If  the  payee  is  a  foreign  person, 
however,  the  withholding  provisions 
under  chapter  3  of  the  Code  apply 
instead.  To  the  extent  withholding  is 
required  under  chapter  3  of  the  Code,  or 
is  exciised  based  on  dodumentation  that 
must  be  provided,  none  of  the 
information  reporting  provisions  imder 
chapter  61  of  the  Code  apply,  nor  do  the 
provisions  under  section  3406.  If. 
however,  withholding  under  chapter  3 
of  the  Code  does  not  apply  irrespective 
of  documentation  (e.g.,  in  the  case  of 
foreign  source  income  or  gross  proceeds 
dealt  with  under  section  6045), 
dociunentation  may  nevertheless  have 
to  be  furnished  to  die  withholding  agent 
under  the  provisions  of  chapter  61  of 
the  Code  in  order  to  be  excused  from 
Form  1099  information  reporting  and, 
possibly,  from  backup  withholding 
\inder  section  3406.  Determinations  of 
payee's  status  are  generally  made  at 
each  level  of  the  chain  of  payment, 
until,  ultimately,  the  payment  is  made 
to  the  beneficial  owner.  The  following 
example  illustrates  how  these  rules 
interact  under  the  final  regulations. 

For  example,  assume  that  a  U.S.  bank 
acting  as  a  paying  agent  of  a  U.S.  issuer 
of  an  obligation  pays  interest  to  a  U.S. 
brokerage  firm.  Chapter  3  withholding 
does  not  apply  to  that  payment  because 
the  payee  is  a  U.S.  person.  Form  1099 
information  reporting  under  section 
6049  is  not  required  because  the 
brokerage  firm  is  an  exempt  recipient 
(Le.,  a  securities  dealer),  meaning  that  it 
is  exempt  from  having  the  payment 
reported  on  a  Form  1099.  See  §  1.6049- 
4(c)(l)(i).  The  U.S.  brokerage  firm  may 
or  may  not  have  to  provide  a  Form  W— 
9  to  the  U.S.  bank  to  establish  its 


exempt  recipient  status  depending  on 
whether  it  meets  one  of  the  "eyeball" 
tests  under  §  1.6049-4(c)(l)(ii).  Assume 
further  that  the  U.S.  brokerage  firm 
credits  the  interest  to  the  account  of  a 
customer.  If  the  brokerage  firm  does  not 
hold  a  Form  W-9  (or  a  Form  W-8)  and 
cannot  otherwise  ascertain  the  exempt 
recipient  status  of  the  customer  under 
§  1.6049-4(c)(l)(ii).  it  is  required  to 
backup  withhold  31-percent  under 
section  3406.  See  §31.3406(a>-l(b).  If  it 
determines  that  the  customer  is  a  U.S. 
person  (e.g.,  the  firm  holds  a  Form 
W-9  for  the  customer),  then  chapter  3 
does  not  govern  the  payment.  Instead. 
the  payment  is  governed  by  sections 
3406  and  6049.  If.  however,  the  U.S. 
brokerage  firm  detemunes  that  the 
customer  is  a  foreign  person  (e.g.,  it 
holds  a  valid  Form  W-8),  then  chapter 
3  governs  the  payment  and  the  payment 
is  not  reportable  for  purposes  of  section 
6049,  meaning  that  it  is  also  not  subject 
to  backup  withholding  under  section 
3406.  Thus,  Form  1042  reporting  and 
withholding  at  a  30-percent  rate  are 
required  unless  the  ipcome  is  exempt 
under  the  Code  or  an  income  tax  treaty. 
For  example,  if  the  interest  is  of  a  kind 
that  may  qualify  as  portfolio  interest, 
then  withholding  is  excused  if  the 
brokerage  firm  holds  a  valid  Form  W- 
8  firom  the  customer  (but  would  still  be 
reportable  on  Form  1042-S). 

If  the  payment  to  the  customer  is  an 
amount  exempt  firom  withholding  under 
chapter  3  of  the  Code  without  the  need 
to  furnish  documentation  (e.g.,  foreign 
source  interest  income),  documentation 
may  nevertheless  be  required  for 
purposes  of  chapter  61  of  the  Code.  In 
this  example,  the  U.S.  brokerage  firm 
must  report  the  payment  of  foreign 
source  interest  on  a  Form  1099  unless 
the  customer  is  an  exempt  recipient  or 
is  a  foreign  person.  If  the  customer's 
status  as  an  exempt  recipient  cannot  be 
ascertained  on  an  "eyeball"  basis  under 
§  1.6049-4(c)(l)(ii),  the  brokerage  firm 
must  obtain  a  Form  W-9  or  a  Form  W- 
8  from  the  customer.  If  the 
documentation  that  the  brokerage  firm 
receives  reliably  indicates  an  exempt 
recipient  or  foreign  status,  no 
information  reporting  or  withholcUng  is 
required.  If  documentation  is  not     - 
obtained  or  is  not  reliable,  Form  1099 
information  reporting  is  required  under 
section  6049  and  backup  withholding  is 
required  luider  section  3406. 

Assume,  however,  that  the  customer 
is  not  the  beneficial  owner  of  the 
payment  of  U.S.  and  foreign  source 
interest  income.  Instead,  it  is  a  foreign 
bank  acting  on  behalf  of  the  beneficial 
owner.  With  respect  to  the  payment  that 
is  U.S.  source  interest,  the  brokerage 
firm  would  be  permitted  to  pay  the 


interest  free  of  withholding  (assuming  it 
would  qualify  as  portfolio  interest  if 
appropriate  documentation  were 
received)  if  it  held  a  Form  W-8  (or 
alternative  documentary  evidence)  bom 
the  ultimate  beneficial  owner  that  is 
transmitted  by  the  foreign  bank  or  if  it 
held  a  Form  W-8  from  the  foreign  bank 
as  a  qualified  intermediary  who.  under 
the  final  regulations,  is  permitted  to 
certify  on  behalf  of  its  own  customer. 
See  §  1.1441-l(e)(5).  In  either  case,  the 
brokerage  firm  must  report  the  payment 
on  a  Form  1042  and  must  also  make  an 
information  retiun  on  Form  1042-S. 
The  Form  1042-S  must  state  the  name 
of  the  beneficial  owner  as  shown  on  the 
Form  W-8  (or  alternative  documentary 
evidence)  or  the  name  of  the  foreign 
bank  if  the  bank  is  a  qualified 
inlermediary. 

Continuing  with  the  same  example, 
the  foreign  bank  also  has  obligations 
under  sections  1441.  6049,  and  3406 
when  it.  in  turn,  makes  a  payment  to  its 
own  customer.  However,  to  the  extent  it 
received  a  valid  Form  W-8  (or 
alternative  documentary  evidence)  firom 
the  beneficial  ovraei  and  furnished  a 
copy  to  the  U.S.  brokerage  firm  (or 
complied  with  the  documentation 
requirements  as  a  qualified 
intennediory).  it  would  meet  its 
obligation  under  applicable  withholding 
and  reporting  provisions  and, 
accordingly,  would  be  exempt  hom 
withholding  any  amount  from  the 
payment  and  from  reporting  the 
payment.  See  §§  1.1441-l(b)(6)  and 
1.6049-5(b)(14). 

With  respect  to  the  foreign  source 
interest  paid  to  the  foreign  bank  acting 
as  an  intermediary,  the  only 
requirement  imposed  on  the  U.S. 
brokerage  firm  is  to  obtain  the  Form 
W-8  of  the  foreign  bank  (and  not  of  the 
beneficial  owner).  Because  the 
exemption  sought  by  the  foreign  bank  is 
an  exemption  from  Form  1099 
information  reporting  and  backup 
withholding,  the  foreign  bank  may  do  sc 
by  establishing  its  foreign  status  with  a 
Form  W-8  or  by  establishing  its  status 
as  an  exempt  recipient.  Under  the  final 
regulations,  a  foreign  bank's  status  as  an 
exempt  recipient  can  be  established  on 
an  "eyeball"  test  basis  if  the  bank  s 
name  reasonably  indicates  that  it  is  a 
bank.  However,  as  is  the  case  for  U.S. 
income  subject  to  chapter  3 
withholding,  the  foreign  bank,  acting  as 
an  agent  for  its  own  customer,  may  be 
required  to  report  the  foreign  source 
payment  under  section  6049  and  to 
backup  withhold  imder  3406  when  it,  ii 
turn,  pays  the  amount  to  its  customer  if 
the  foreign  bank  is  a  U.S.  payor  (e.g..  it 
is  a  controlled  foreign  corporation).  If  it 
is  not  a  U.S.  payor  or  a  U.S.  middleman, 
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it  has  no  withholding  or  reporting 
obligations  under  chapter  3  of  the  Code 
due  to  the  nature  of  the  payment  (i.e., 
foreign  source  income),  unless  it  makes 
the  payment  in  the  United  States.  If  the 
foreign  bank  makes  a  payment  to  its 
cvistomer  in  the  United  States,  then  the 
payment  is  reportable  under  section 
6049  and  the  bank  must  obtain  a  Form 
W-8  or  a  Form  W-9  from  its  customer, 
unless  the  exempt  statxis  of  the  customer 
can  be  established  on  an  "eyeball" 
basis.  If  the  customer  is  a  U.S.  person 
who  is  not  an  exempt  recipient,  the 
bank  must  report  the  payment  on  a 
Form  1099  and,  if  the  customer  has  not 
provided  a  Form  W-9  as  required  under 
section  3406,  backup  withholding  is 
required.  The  provisions  of  §  1.6049- 
5(b)(14)  do  not  apply  to  exempt  the 
foreign  bank  from  its  reporting  and 
withholding  obligations  because  it  has 
not  provided  the  required 
documentation  to  the  U.S.  withholding 
agent  or  certified  on  behalf  of  the 
beneficial  owner. 

These  examples  are  iliustoative  only. 
Different  rules  may  apply  depending 
upon  a  number  of  foctors,  the  most 
significant  being  the  nature  of  the 
payment  (FDAP  or  not  FDAP.  U.S. 
source  or  foreign  source),  the  status  of 
the  payor  (U.S.  or  foreign),  the  status  of 
the  payee  (U.S.  or  foreign,  beneficial 
owner  or  intermediary),  where  the 
payment  is  made  (in  the  U.S.  or  outside 
the  U.S.),  and  where  the  account  is  held 
(on-shore  or  offshore). 

2.  U.S.  Agent  of  Foreign  Person 

Under  the  proposed  regulations,  a 
payment  to  a  U.S.  person  gives  rise  to 
withholding  liability  if  the  pa3ror  has 
actual  knowledge  that  the  U.S.  person  is 
acting  as  an  agent  for  a  foreign  person. 
Commentators  suggested  that  the 
withholding  liability  should  be  imposed 
on  the  last  U.S.  person  who  makes  the 
payment  to  a  foreign  person.  At  a 
minimum,  commentators  asked  that  the 
final  regulations  limit  the  obligation  to 
withhold  to  situations  where  the 
withholding  would  seem  jeopardized. 
This  comment  is  accepted.  Under  the 
final  regulations,  a  U.S.  person  making 
a  payment  to  a  U.S.  financial  institution 
is  not  required  to  withhold  even  if  it 
knows  that  the  payee  is  collecting  the 
payment  for  a  foreign  person,  if  the  U.S. 
person  has  no  reason  to  believe  that  the 
financial  institution  will  not  comply 
with  its  obligation  to  withhold  when  it 
makes  the  payment  to  the  foreign 
person.  See  §  1.1441-l(b)(2)(ii). 

3.  Payments  to  Wholly-Owned  Entities 

The  final  regulations  under  §  1.1441- 
l(b)(2Kiii)  provide  guidance  on 
applicable  withholding  procedures  for 


pa3mients  to  a  domestic  or  foreign 
wholly-owned  entity  that  is  disregarded 
for  federal  tax  purposes  (i.e.,  treated  as 
a  branch  of  its  single  owner)  under 
§  301. 7701-1  (cK2).  As  a  general  rule,  a 
payment  to  a  disregarded  wholly-owned 
entity  is  treated  as  a  payment  to  its 
owner.  Thus,  for  example,  if  a  foreign 
person  owns  a  domestic  disregarded 
entity,  a  person  making  a  payment  to 
the  disregarded  entity  is  treated  as  the 
withholding  agent  because  the  owner  is 
a  foreign  person.  However,  because  the 
foct  that  the  entity  is  disregarded  for  tax 
purposes  generally  may  not  be  apparent 
to  a  person  making  a  payment  to  the 
enti^,  the  person  making  the  payment 
can  rely  on  documentation  received 
firom  the  recipient  to  determine  its 
withholding  and  reporting  obligations. 
Thus,  if  the  person  receives  a  Form  W- 
9  from  the  entity  representing  that  the 
recipient  is  a  domestic  corporation,  the 
person  may  rely  on  the  form  to  treat  the 
entity  as  a  U.S.  person  unless  it  has 
actual  knowledge  or  reason  to  know  that 
the  representation  is  incorrect.  If  the 
entity  is  a  whoUy-dwned  entity 
disregarded  fat  federal  tax  purposes, 
then  it  must  furnish  doctmientation 
representing  the  status  of  its  owner.  For 
example,  if  the  disregarded  domestic 
entity  is  owned  by  a  foreign  person,  it 
must  furnish  a  Form  W-8  from  its  single 
owner.  In  that  case,  a  person  making  a 
payment  to  the  entity  may  rely  on  the 
Form  W-8  that  the  entity  provides  for 
its  foreign  owner  and  comply  with 
withholding  and  reporting  requirements 
accordingly.  A  domestic  disregarded 
entity  that  does  not  furnish  a  certificate 
is  subject  to  Form  1099  information 
reporting  on  payments  that  are 
reportable  and  subject  to  backup 
withholding  under  section  3406 
because,  lacking  the  words  "inc.", 
"incorporated",  "corp."  tx 
"corporation"  in  its  name,  it  could  not 
be  treated  as  an  exempt  recipient  on  an 
"eyeball"  basis.  If  the  entity  had  one  of 
these  words  in  its  name,  it  would  be  a 
per  se  corporation  for  U.S.  tax  purposes 
because  any  of  these  words  would 
indicate  that  the  entity  is  organized 
undefa  corporate  statute;  thus,  it  could 
not  be  a  disregarded  entity.  The  TIN  to 
be  stated  on  the  Form  W-9  or  the  Form 
W-8,  if  required,  is  that  of  the  single 
OMmer  and  not  that  of  the  disregarded 
entity. 

Different  documentation  procediues 
apply  if  the  benefit  of  a  reduced  rate  is 
claimed  under  an  income  tax  treaty  and 
the  entity  is  not  treated  as  fiscally 
transparent  in  the  applicable  treaty 
jurisdiction.  See  §§  1.1441-6(b)(4)  and 
1.894-lT(d). 


4.  Payments  to  U.S.  Branches  of  Foreign 
Institutions 

Commentators  also  suggested  that  a 
payment  to  a  U.S.  branch  of  a  foreign 
bank  or  other  financial  institution 
should  not  be  subject  to  withholding. 
Instead,  the  U.S.  branch  should  be 
responsible  for  withholding  when  it 
makes  the  payment  to  the  foreign 
person.  In  addition,  commentators  have 
asked  that  the  regulations  eliminate  the 
requirement  for  a  U.S.  branch  to  furnish 
a  certificate  representing  that  the 
payment  it  receives  is  effectively 
coimected  with  the  conduct  of  a  U.S. 
trade  at  business.  In  response  to  these 
comments,  the  rules  governing 
payments  to  the  U.S.  branch  of  certain 
foreign  financial  institutions  have  been 
modified  to  alleviate  the  certification 
burden  for  those  U.S.  branches  that 
operate  in  a  manner  equivalent  to  U.S. 
companies. 

Therefore.  §  1.1441-4(a)(2)(ii)  of  the 
final  regulations  provides  that  a 
payment  to  a  U.S.  branch  of  either  a 
foreign  financial  institution  that  is 
registered  with  the  Federal  Reserve 
Board  or  of  a  foreign  insurance  company 
that  is  required  to  file  an  annual 
"NAIC  statement  with  a  SUte 
Instu-ance  Commissioner  is  presumed  to 
be  a  payment  of  effectively  connected 
income  for  withholding  purposes. 
Section  1.1441-l(b)(2)(iv)  has  been 
added  to  provide  that  a  U.S.  branch  may 
rebut  this  presumption  by  furnishing  a 
Form  W-8  to  the  withholding  agent 
certifying  that  the  payment  that  it 
receives  is  not  effectively  connected 
with  its  conduct  of  a  U.S.  trade  or 
business.  For  a  description  of  the  form 
that  a  U.S.  branch  must  furnish,  see 
§  1.1441-l(e)(3Kv).  Under  the  final 
regulations,  the  U.S.  branch  that 
furnishes  a  Form  W-8  may  agree  with 
the  withholding  agent  to  assimie 
responsibility  for  all  withholding  and   '' 
reporting  obligations  for  the  payments  it 
receives  from  the  withholding  agent.  In 
the  absence  of  such  an  agreement,  the 
withholding  agent  remains  responsible 
for  the  witbholding  and  reporting 
obligations  associated  with  the 
payment  This  means,  for  example,  that, 
if  the  U.S.  branch  receives  the  payment 
on  behalf  of  its  home  office  and  the 
home  office  is  covered  by  a  qualified 
intermediary  agreement  that  the  IRS  has 
concluded  with  the  foreign  financial 
institution,  the  U.S.  branch  must  give  to 
the  withholding  agent  the  home  office's 
Form  W-8.  If  the  branch  receives  the 
payment  for  its  own  customers,  it  must 
give  to  the  withholding  agent  all  of  the 
required  certificates  for  its  customers. 

Similar  withholding  procedures  are 
available  to  other  U.S.  branches  to  the 
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extent  permitted  by  the  district  director 
or  the  Assistant  Commissioner 
(International).  Procedures  for  obtaining 
such  permission  existed  under  prior 
regulations  under  §  1.1441—4(1).  These 
provisions  are  restated  in  §  1.1 441- 
l(b)(2)(iv)(E)  of  the  final  regulations. 

The  final  regulations  do  not  eliminate 
the  requirement  to  report  on  a  Form 
1042  or  1042-S  payments  to  these 
branches,  including  payments  for  which 
the  branch  has  assuined  withholding 
and  reporting  responsibility.  In  such  a 
case,  however,  the  reporting  is  made  to 
the  branch  as  recipient  of  the  amount 
for  which  it  has  assumed  withholding 
responsibility  rather  than  to  the 
beneficial  owner.  See  §  1 .1461- 
l(b)(2)(vi)  and  (c){4)(v).  Although 
commentators  asked  that  these  reporting 
requirements  be  eliminated  for 
payments  of  effectively  connected 
income,  the  IRS  and  Treasury  believe 
that  the  reporting  serves  an  important 
compliance  function. 

5.  Beneficial  Owner 

The  definition  of  the  term  beneficial 
owner  is  clarified  to  indicate  that 
ownership  is  determined  on  the  basis  of 
existing  principles  governing  the 
determination  of  tax  ownership, 
including  substance-over-form 
principles,  such  as  those  reflected  in 
section  7701(1)  dealing  with  conduit 
transactions.  The  special  definition  of 
beneficial  owner  in  proposed  §  1.1441- 
l(c)(6)(ii)(B)  for  purposes  of  tax  treaties 
has  been  eliminated.  See  the 
explanation  below  under  §  1.1441-6  for 
claims  of  tax  treaty-reduced  rates  for 
payments  to  entities  that  are  treated  as 
fiscally  transparent  in  the  U.S.  or  in  the 
applicable  treaty  jurisdiction,  or  both. 

6.  Forms 

a.  Format  and  Design.  Many 
comments  were  received  regarding  the 
format  and  design  of  the  revised  Form 
W-8.  In  particular,  several 
commentators  suggested  that  the  IRS 
retain  separate  forms  for  effectively 
connected  income  and  payments  to 
foreign  governments.  The  IRS  is 
considering  these  comments  and  agrees 
that  it  may  b^  more  convenient  to  keep 
certain  forms  separate  bom  the  basic 
beneficial  owner  Form  W-8.  The 
revised  forms  will  be  released  for  public 
comments  before  they  are  finalized.- 

b.  Content  of  Forms.  The  final 
regulations  are  modified  in  several 
respects  regarding  the  Form  W— 8.  A 
Form  W-8  furnished  by  the  beneficial 
owner  is  generally  payee-specific  and 
applies  to  all  income  received  from  the 
withholding  agent  to  whom  furnished, 
except  to  the  extent  provided  in  forms 
and  instructions  (e.g.,  effectively 


coimected  income).  See  §  1.1441- 
l(e)(2)(i).  Entitlement  to  different  types 
of  reduce4  rates  may  require  different 
types  of  information  or  representations 
on  a  Form  W-8.  For  example, 
entiUement  to  exemption  from 
withholding  on  portfolio  interest 
requires  only  proof  of  foreign  status. 
Claims  of  treaty  benefits  may  require  a 
certified  TIN  (that  is,  a  TIN  that  the  IRS 
has  certified  as  belonging  to  a  person 
who  is  a  resident  of  a  country  with 
which  the  U.S.  has  an  income  tax  treaty 
in  effect;  see  §  1.1441-6(c)  for 
procedures  to  have  a  TIN  certified  by 
the  IRS).  A  withholding  agent  is 
responsible  for  making  sure  that  the 
information  or  representations  relevant 
to  a  particular  type  of  income  or 
applicable  rate  appear  on  the  form  and 
for  requesting  a  new  form  where  an 
existing  form  fails  to  support  a  claim  of 
reduced  rate  for  a  different  type  of 
income.  For  example,  a  beneficial  owner 
who  furnishes  a  Form  W-8  for  portfolio 
interest  (and  therefore,  does  not 
complete  the  information  on  the  form 
relating  to  claims  of  treaty  benefits) 
would  be  required  to  furnish  a  new  form 
to  the  withholding  agent  if  it  receives 
from  the  same  withholding  agent  other 
income  for  which  it  claims  a  reduced 
rate  of  withholding  under  a  tax  treaty. 
The  new  form  could  serve  both  for 
portfolio  interest  and  the  other  income 
for  which  treaty  benefits  are  claimed. 

In  response  to  comments,  the  final 
regulations  clarify  that,  where  a  person, 
other  than  an  incUvidual,  does  not  have 
a  tax  residence  in  any  country,  the 
required  permanent  residence  address  is 
the  address  of  the  person's  principal 
office,  even  though  the  principal  office 
is  not  in  its  country  of  incorporation  (as 
was  required  in  the  proposed 
regulations).  Because  of  this  change,  the 
final  regulations  require  that  the  entity's 
country  of  organization  or  incorporation 
be  stated  on  the  form.  See  §  1.1441- 
l(e)(2)(ii). 

c.  Signature  of  Forms  under  Power  of 
Attorney.  Some  commentators  have 
asked  that  custodians  be  permitted  to 
execute  the  Form  W-8  on  behalf  of  their 
customers,  based  upon  a  power  of 
attorney.  This  suggestion  is  not  adopted. 
Like  a  tax  return,  a  Form  W-8  must  be 
signed  under  penalties  of  perjury.  As 
such,  the  IRS  and  Treasury  view  the 
signature  of  a  Form  W-8  as  governed  by 
the  same  rules  that  govern  the  signature 
of  a  tax  return.  Theri^e,  the  final 
regulations  clarify  in  §  1.1441-l{e)(4)(i) 
that  a  withholding  certificate  may  be 
signed  by  any  person  authorized  to  sign 
a  declaration  under  penalties  of  perjury 
on  behalf  of  the  person  issuing  the 
certificate  as  provided  under  section 


6061  (for  individuals),  6062  (for     '* 
corporations),  or  6063  (for  partnerships). 

a.  Facsimile  and  Electronic 
Transmission.  Commentators  have 
asked  that  withholding  agents  be 
allowed  to  rely  on  a  faxed  copy  or 
electronically  transmitted  Form  W-8  as 
if  they  were  original  forms.  The 
proposed  regulations  permit  a  faxed 
Form  W-8  to  indicate  foreign  status  for 
piuposes  of  the  grace  period  imder 
proposed  §  1.1441-l(f){2)(i)(B).  but  do 
not  allow  it  to  be  used  for  other 
purposes.  The  qtiestion  of  whether  and 
to  what  extent  a  faxed  certificate  ought 
to  be  allowed  instead  of  an  original     , 
certificate  arises  because,  under  current 
law,  a  fiaxed  document  (like  a 
photocopy)  has  weaker  evidentiary 
value  than  an  original  document  This 
question  is  not  unique  to  the  Form  W- 
8  and  is  currentiy  under  study  by  the 
IRS.  Pending  completion  of  the  study, 
the  final  regulations  allow  a 
withholding  agent  to  rely  on  a  faxed 
form  only  for  purposes  of  presuming 
foreign  status  in  order  to  reduce  the  rate 
of  withholding  during  a  90-day  grace 
period.  However,  an  original  form  must 
be  provided  before  the  grace  period 
expires. 

On  the  other  hand,  the  proposed 
regulations  provide  general  authority  for 
the  electronic  transmission  of  Forms  W- 
8,  subject  to  procedures  issued  by  the 
IRS.  The  final  regulations  retain  this 
rule  and,  regulations  issued  together 
with  these  final  regulation  propose  to 
amend  §  1.1441-l(e)(4)(iv)  of  the  final 
regulations  by  prescribing  the  standards 
that  electronic  systems  must  meet  in 
order  to  effect  an  acceptable 
transmission  of  Forms  W-8.  The  IRS 
believes  that  the  evidentiary  value  of 
dociiments  transmitted  with  electronic 
systems  meeting  these  standards  would 
equate  with  that  of  an  original 
document.  See  project  REG-107872-97, 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  The  option  to  use 
electronic  transmission  systems  should 
help  alleviate  the  burden  of  having  to 
mail  original  Forms  W-8  in  paper  form. 

e.  Si/ig/e  Form  for  Related 
Withholding  Agents.  Commentators 
have  asked  that  several  withholding 
agents  be  allowed  to  rely  on  a  single 
FcMin  W-8.  In  response  to  this  comment, 
a  niunber  of  changes  were  made  to  the 
final  regulations.  First,  under  §  1.1441- 
l(e)(4)(ixKA),  a  withholding  agent  may 
rely  on  the  Form  W-8  furnished  for 
another  account  at  the  same  branch 
location,  at  a  different  branch  location 
of  the  same  entity,  or  at  a  different 
branch  location  of  a  related  person  if  the 
entity  or  group  of  entities  uses  a 
universal  account  system  or  uses 
another  type  of  coordinated  account 
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information  system  that  allows  the 
withholding  agent  to  easily  access 
information  regarding  the  nature  of  the 
certificate  furnished,  the  information  on 
the  certificate,  and  its  validity  status. 

In  addition,  the  system  must  allow  the 
withholding  agent  to  keep  a  record  of 
how  and  when  it  accesses  the 
information  and,  if  applicable,  of  how 
and  when  it  communicates  relevant 
facts  affecting  the  reliability  of  the 
certificate  to  the  location  where  the 
certificate  is  kept.  Second,  the  rule  in 
proposed  §  1.1441-l(e)(2)(i)  allowing 
the  beneficial  owner  to  provide  a  single 
F«»rm  W-8  with  respect  to  a  family  of 
mutual  funds  is  extended  to  investors  in 
affiliated  partnerships  and  corporations 
under  §  1.1441-l(e)(4)(ix)(B)  of  the  final 
regulations.  Further,  the  final 
regulations  also  adopt  a  suggestion  that 
a  withholding  agent  be  able  to  rely  on 
representations  firom  a  broker  that  it 
holds  a  valid  withholding  certificate 
from  a  beneficial  owner.  See  §  1.1441- 
l(e}(4Kix)(C).  The  final  regulations 
clarify  that  a  withholding  agent  has 
knowledge  of  all  information  in  the 
system.  See  S  1.144l-7(b)(3). 

/.  Forms  from  Foreign  Partnerships.  In 
response  to  comments,  the  provisions 
under  proposed  §  1.1441-l(e)(3)(iii) 
dealing  with  withholding  certificates 
furnished  by  a  foreign  partnership  have 
been  moved  to  §  1.1441-5(c),  which 
contains  most  of  the  withholding 
provisions  governing  payments  to 
foreign  partnerships  (see  explanation  of 
the  changes  under  §  1.1441-5). 

g.  Forms  from  Non-Qualified 
Intermediaries.  In  response  to 
comments,  provisions  have  been  added 
to  clarify  the  manner  in  which  a  non-QI 
must  transmit  documentation  to  the 
withholding  agent  and  the  information 
that  it  must  contain.  Proposed  §  1.1441- 
l(e)(3)(iv)  (renumbered  as  §  1.1441- 
l(e)(3)(iii)  in  the  final  regulations)  is 
expanded  to  explain  the  manner  in 
which  withholding  certificates  or  other 
appropriate  dociunentation  is  passed  up 
a  chain  of  non-QIa-  The  final  regulations 
allow  the  intermediary  to  furnish  copies 
of  an  original  Form  \NS  so  as  to  avoid 
requesting  multiple  originals  for 
different  accounts  that  the  intermediary 
may  hold  on  behalf  of  the  same 
beneficial  owner.  See-J  1.1441- 
l(e)(3Hiii). 

Also,  proposed  $  1.1441-l(eK3Kiv)  (C) 
and  (D)  (renumbered  as  §  1.1441- 
l(e)(3)(iii)  (C)  and  (D)  in  the  final 
regulations)  has  been  modified  and 
paragraph  (e)(3)(iv)  has  been  added  in 
response  to  comments  that  the 
regidations  should  explain  the 
information  required  from  a  non- 
qualified intermediary  to  insure  proper 
withholding  by  a  withholding  agent 


making  a  payment  to  a  non-qualified 
intermediary.  In  particular,  if  different 
withholding  rates  apply  to  different 
o%vners  of  the  payment  flowing  through 
an  intermediary,  the  withholding  agent 
must  know  which  rate  applies  to  each 
portion  of  the  payment.  Where  such 
information  is  necessary,  the  final 
regulations  provide  that  the 
intermediary  must,  in  a  statement 
attached  to  the  withholding  certificate 
from  the  non-qualified  intermediary, 
provide  (and  update  as  often  as  is 
necessary)  sufficient  information  for  the 
withholding  agent  or  payor  to  determine 
the  proportion  of  each  payment  subject 
to  withholding  that  is  attributable  to 
each  person  to  whom  the  intermediary 
certificate  relates,  including  persons  for 
whom  the  intermediary  has  not  attached 
a  withholding  certificate  or  other 
appropriate  documentation.  Such 
statement  is  not  necessary,  however,  if 
the  allocation  information  is  known  to 
the  withholding  agent  due  to  the 
account  structure  that  it  uses  (for 
example,  the  withholding  agent  uses 
separate  accounts  for  different 
categories  of  income  and  applicable 
withholding  rates). 

h.  Validity  Period.  Comments  were 
received  under  §  1.1441-l(e)(4)(ii) 
regarding  the  period  of  validity  of  a 
properly  executed  Form  W-8. 
Commentators  requested  that, 
irrespective  of  whether  a  Form  W-8 
includes  a  TIN,  all  forms  should  be 
valid  indefinitely,  or  at  least  those 
furnished  for  a  claim  of  effectively 
connected  income.  Some  commentators 
suggested  that  a  Form  W-8  should  not 
expire  where  a  payor  continues  to  send 
all  correspondence  to  a  mailing  address 
that  is  also  the  permanent  address  on  a 
Form  W-8.  These  suggestions  are  not 
adopted  because  the  IRS  and  Treasury 
believe  that  it  is  important  for  taxpayers 
to  re-certify  status  periodically.  Similar 
re-certification  is  also  important  for 
effiectively  connected  income,  since 
income  may  cease  to  be  effectively 
connected  due  to  a  change  in  the 
taxpayer's  business  structiu^,  without 
the  withholding  agent  becoming  aware 
of  such  changes.  However,  the  final 
regulations  provide  relief  by  presuming 
that  payments  made  to  certain  U.S. 
branches  are  effectively  connected 
income,  thereby  avoiding  the  need  to 
provide  a  certificate  in  such  a  case.  See 
S  1.1441-4(a)(2)(ii). 

Also,  §  1.1441-l(e)(4)(ii)(B)  is 
modified  to  make  all  intermediary 
certificates  and  certificates  for  non- 
withholding  foreign  partnerships  valid 
indefinitely.  (The  indefinite  validity 
period  does  not  apply  to  the 
withholding  certificates  or  documentary 
evidence  required  to  be  attached  to  a 


certificate  from  a  non-qualified 
intermediary,  a  U.S.  branch  of  a  foreign 
institution,  or  a  foreign  non-withholding 
partnership.)  In  addition.  Forms  W-8 
furnished  by  an  integral  part  of  a  foreign 
government,  a  foreign  central  bank  of 
issue,  or  the  Bank  for  International 
Settiements  are  valid  indefinitely.  For 
these  certificates,  the  information 
required  is  likely  to  change  only 
infrequenUy.  Whet  may  change  more 
frequently  is  the  withholding  rate 
information  that  an  intermediary  or 
foreign  partnership  may  have  to  furnish 
to  a  withholding  agent  on  a  separate 
statement,  which  the  intermediary  or 
partnership  must  update  as  often  as  ia 
necessary  to  insure  that  the  withholding 
agent  withholds  at  the  proper  rates.  See 
S  1.1441-l(e)  (3)(iv)  and  (5)(v)  for  a 
description  of  the  statement  and 
§  1.1441-l(e)(4)(ii)(D)  for  related 
validity  rules. 

i.  Effect  of  Changes  in  Circumstances. 
Proposed  §1.1441-l(e)(4)(ii)(D).  dealing 
with  changes  in  circumstances  affecting 
the  validify  of  a  Form  W-8,  is  revised 
to  clarify  the  due  diligence  imposed  on 
a  non-qualified  intermediary  who 
becomes  aware  of  a  change  in  the 
circumstances  affecting  the  validity  of  a 
withholding  certificate  that  it  has 
received  and  transmitted  to  the  U.S. 
withholding  agent  or  another 
intermediary.  The  final  regulations 
provide  that,  in  such  a  case,  the  non- 
qualified intermediary  must  inform  the 
person  to  whom  it  provided  the  affected 
withholding  certificate  (i.e.,  the  U.S. 
withholding  agent  or  the  other 
intermediary).  It  must  also  obtain  a  new 
withholding  certificate  or  other 
documentation  to  replace  the  certificate 
or  dociunentation  that  is  no  longer  valid 
due  to  changes  in  circumstances.  The 
same  rules  apply  to  foreign  partnerships 
that  are  not  withholding  foreign 
partnerships  and  to  a  U.S.  branch  that 
passes  through  documentation  to  a  U.S. 
withholding  agent 

The  final  regulations  also  clarify  that 
a  withholding  agent  does  not  have  a 
dufy  to  inquire  into  possible  changes  of 
circumstances.  In  other  words,  a 
withholding  agent  may  assume  that 
circiunstances  have  not  changed  unless 
it  knows  of  facts  suggesting  that  changes 
in  circumstances  have  occurred  that 
may  affect  the  validify  of 
documentation.  Changes  in 
circiunstances  relevant  to  the 
information  and  certification  provided 
on  a  withholding  certificate,  a 
statement,  or  in  dociunentary  evidence 
affect  the  validify  of  the  certificate, 
statement,  or  documentary  evidence  as 
of  the  date  that  the  withholding  agent 
has  actual  knowledge  or  reason  to  know 
of  the  changes.  The  final  regulations  are 
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revised  to  clarify  that  point  and  give 
withholding  agents  the  same  90-day 
period  as  is  given  for  a  new  account  for 
perfecting  documentation  (i.e.,  inquire 
into  the  change  of  circumstances  and 
obtain  a  new  certificate,  if  necessary). 
See  §§  1.1441-l(b)(3)(iv)  and  1.6049- 
5(d)(2)(ii). 

;'.  Acceptable  Substitute  Form.  In 
addition,  proposed  §1.1441-l(e)(4)(vi) 
is  moctified  in  response  to  comments 
that  asked  that  the  meaning  of  the  cross- 
reference  to  §  31.3406(h)-3(c)(l) 
defining  an  acceptable  substitute  form 
be  clarified.  The  revised  provisions 
enumerate  the  type  of  information  and 
certifications  that  must  appear  on  any 
substitute  form  for  purposes  of  the 
regulations  under  chapter  3  of  the  Code. 
The  rules  are  similar  to  the  rules 
contained  in  §  31.3406(h>-3(c)(l).  Under 
the  final  regulations,  a  withholding 
agent  must  provide  a  copy  of  the 
instructions  to  the  recipient  only  to  the 
extent  specified  in  the  form  and  in  the 
instructions  to  the  official  form.  As  is 
the  case  for  the  Form  W-9,  the  IRS 
expects  that  the  form  instructions  will 
waive  the  obligation  to  furnish  the 
official  Form  W-8  instructions  to 
customers.  Further,  withholding  agents 
are  also  authorized  to  develop 
customized  substitute  Forms  W-8  and 
incorporate  them  as  part  of  account 
opening  documents. 

k.  Guidance  Regarding  Reliance  on 
Withholding  Certificates.  Several 
commentators  asked  for  clearer 
guidance  on  the  extent  to  which 
withholding  agents  may  rely  on  forms 
and  the  extent  of  their  dufy  to  inquire 
into  the  truthfulness  of  information 
stated  on  forms.  In  response  to  these 
comments,  the  final  regulations  contain 
a  number  of  clarifications.  Section 
1.1441-l(e)(4)(viii)  has  been  added  to 
provide  that  a  withholding  agent  may 
rely  on  a  foreign  entity's  certification  of 
corporate  (or  other)  status  on  a  Form  W- 
8.  In  the  case  of  a  withholding 
certificate  by  or  for  a  foreign  entity 
whose  name  is  on  the  list  of  per  se 
foreign  corporations  described  in 
$  301.7701-2(bK8)(i)  Uiat  claims  to  be  a 
partnership,  the  certificate  must 
represent  that  the  entity's  partnership 
status  was  grandfathered  under  the 
regulations  and  has  not  been 
terminated.  Further,  a  withholding 
agent  that  receives  a  beneficial  owner 
certificate  from  a  foreign  financial 
institution  may  rely  on  such  certificate 
to  treat  the  institution  as  the  beneficial 
owner  luiless  it  has  information  in  ite 
records  that  would  indicate  otherwise, 
or  luiless  the  certificate  contains 
information  that  would  contradict  such 
claim  (e.g.,  sub-account  numbers  or 
names).  If  a  foreign  intermediary 


receives  payments  both  in  its  capacify 
as  an  intermediary  and  for  its  own 
account,  it  must  furnish  two  certificates 
in  order  to  allow  the  withholding  agent 
to  apply  the  proper  withholding  rate 
and  report  the  amounts  accordingly. 
Additional  reliance  guidance  has  been 
added  regarding  claims  of  benefits 
under  a  tax  treafy  (see  explanation 
under  §  1.1441-6,  below).  Further,  the 
provisions  dealing  with  a  withholding 
agent's  due  diligence  are  also  expanded 
and  clarified  (see  explanation  under 
§  1.1441-7,  below). 

7.  Non-Qualified  Intermediaries 

Some  commentators  requested  that 
the  regulations  eliminate  the 
requirement  that  non-qualified 
intermediaries  (non-QIs)  pass  through 
Forms  W-8  to  the  U.S.  withholding 
agent  because  investors  and 
intermediaries  will  not  disclose 
customer  information  to  third  parties.  In 
particular,  some  commentators 
reconunended  that  the  regulations 
eliminate  any  reference  to  the 
intermediary  procedures  currenUy 
applicable  under  §  35a.9999-5(b),  A-9, 
dealing  with  certification  required  in 
order  for  interest  to  qualify  as  portfolio 
interest.  These  suggestions  are  not 
adopted.  The  qualified  intermediary 
regime  is  designed  to  provide  these 
benefita,  but  oidy  where  the 
intermediary  follows  procedures  to 
insure  adequate  withholding 
compliance.  In  addition,  as  explained  in 
the  preamble  to  the  proposed 
regtilations.  the  intermediary 
procedures  provided  in  §  35a.9999-5(b), 
A-9  are  retained  because,  if  the 
qualified  intermediary  regime  does  not 
apply  to  the  intermediary,  these 
procedures  may  be  useful. 

The  final  regulations  also  do  not 
adopt  a  suggestion  that,  for  income  for 
which  no  TIN  needs  to  be  provided,  the 
intermediary  only  reports  the  aggregate 
amount  on  Form  1042  without  having  to 
report  individual  amounts  for  each 
beneficial  owner  on  a  Form  1042-S. 
Commentators  have  suggested  that  a 
financial  institution  acting  as  an 
intermediary  should  be  required  to 
indicate  only  the  proportion  of  a 
payment  subject  to  withholding  and  the 
applicable  rate.  Should  the  proportion 
change,  the  certificate  furnished  by  the 
intermediary  would  have  to  be  modified 
to  reflect  the  change  in  circumstances. 
This  suggestion  is  not  adopted  because 
permission  to  report  aggregate  amounta 
is  limited  to  payments  made  to  qualified 
intermediaries.  In  the  case  of  a  qualified 
intermediary,  the  IRS  may  rely  on  audit 
procedures  in  the  qualified  intermediary 
agreement  described  in  $  1.1441- 
l(e)(5Hiii)  to  determine  whether  the 


intermediary  has  properly  advised  the 
U.S.  withholding  agent  regarding  each 
portion  of  a  payment  to  which  different 
withholding  rates  should  apply.  The 
IRS'  abilify  to  check  the  representations 
made  by  a  non-QI  is  limited, 
particularly  if  the  non-QI  is  not  owned 
by  U.S.  persons.  In  that  case,  it  must 
rely  on  reconciling  the  amounta  paid  as 
reported  on  Forms  1042-S,  disclosure  of 
the  identify  of  beneficial  owners  (or 
further  intermediaries),  and  exchanges 
of  information  under  tax  treaties,  ki  that 
context,  disclosure  of  the  exact  amounta 
allocated  to  each  beneficial  owner  (or 
further  intermediary)  is  important  to  the 
compliance  regime  applicable  to  non- 
QIs. 

8.  Qualified  Intermediaries 

a.  Scope  of  Qualified  Intermediary 
Provisions.  Under  the  proposed 
regulations,  a  withholding  agent  may 
rely  on  the  certification  of  a  foreign 
person  made  on  behalf  of  others  to 
reduce  the  rate  of  withholding.  If  the 
foreign  person  has  a  qualified 
intermediary  agreement  with  the  IRS. 
the  intermediary  may  certify  without 
having  to  furnish  the  certificates  or 
other  documentation  of  the  persons  for 
whom  it  acts.  Many  commenta  were 
received  regarding  the  proposal,  which 
are  discussed  below. 

In  response  to  comments,  the  final 
regidations  are  modified  to  allow  a 
foreign  branch  of  a  U.S.  financial 
institution  to  be  a  qualified 
.  intermediary  (QI)  in  the  same  manner  as 
a  foreign  financial  institution.  HowevOT, 
U.S.  branches  of  U.S.  or  foreign 
financial  institutions  are  not  permitted 
to  obtain  QI  status.  Such  difference  in 
treatment  conforms  to  the  distinction  in 
the  final  regulations  between  accounts 
maintained  outaide  the  United  States 
and  accounts  maintained  on-shore.  See 
§  1.1441-l(e)(5)(ii)  (A)  and  (B).  This 
distinction  is  appropriate  because  it 
reflecta  the  policy  that  the  Form  W-8 
(signed  under  penalties  of  perjury)  is  the 
preferred  means  of  establishing  foreign 
status  for  transactions  in  the  United 
States.  On  the  other  hand,  documentary 
evidence  provides  appropriate  evidence 
of  foreign  status  for  transactions  outaide 
the  United  States,  especially  in  those 
countries  where  financial  institutions 
must  document  the  identify  of 
customers  opening  new  accounta  or  for 
whom  they  process  certain  transactions. 

At  the  request  of  commentators,  the 
definition  of  a  clearing  organization  for 
purposes  of  §  1.1441-l(e)(5)(ii)(A)  is 
revised  so  that  clearing  organizations 
that,  as  members  of  other  clearing 
organizations,  do  not  hold  physical 
securities,  are  nevertheless  considered 
to  hold  obligations  for  members  and. 
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therefore,  qualify  for  QI  status.  Further, 
the  final  regulations  allow  QI  status  for 
foreign  corporations  that  receive  U.S. 
income  for  which  the  benefit  of  a 
reduced  rate  is  claimed  under  an 
income  tax  treaty  by  their  shareholders 
(because  the  shareholders  derive  the 
income  as  residents  of  an  applicable 
treaty  jurisdiction  within  the  meaning  of 
§  1.894-lT(d)(l)).  By  allowing  these 
corporate  entities  to  be  QIs,  the 
regulations  intend  to  fiicilitate  the 
processing  of  treaty  benefits  claims  by 
reverse  hybrid  entities  with  large 
shareholdirigs.  See  discvission  under 
§  1.1441-6,  below.  Also  at  the  request  of 
commentators,  a  transition  rule  Is  added 
to  §  1.1441-l(e)(5)(i)  whereby 
institutions  that  are  otherwise  eligible 
for  QI  status  and  that  satisfy  certain 
criteria  (as  will  be  published  by  the  IRS) 
are  permitted  to  act  as  QIs  while 
awaiting  confirmation  of  their  QI  status. 

Commentators  were  divided  on 
whether  the  regulations  should  allow  a 
QI  to  assume  primary  withholding 
responsibility  as  proposed  in  §  1.1441- 
l(e)(5)(iv).  In  view  of  these  comments, 
the  final  regulations  retain  the 
provisions  that  permit  the  shifting  of 
primary  responsibility  for  withholding 
and  reporting  under  chapter  3  of  the 
Code.  However,  because  of  IRS  concerns 
regarding  compliance  and  comments 
received  from  foreign  institutions,  the 
final  regulations  provide  that  the 
responsibility  for  Form  1099 
information  reporting  and  related 
backup  withholding  under  section  3406 
may  not  be  assigned  to  a  QI,  unless  the 
QI  is  a  foreign  branch  of  a  U.S.  bank  or 
another  U.S.  person  or  establishes  that 
the  obligations  related  to  information 
reporting  and  backup  withholding  can 
adequately  be  carried  out  by  a  U.S. 
branch  of  the  QI  (even  though  the 
branch  itself  cannot  be  a  QI).  Some 
commentators  suggested  that,  if  a  QI  is 
allowed  to  assume  primary  withholding 
responsibility,  it  should  be  allowed  to 
do  so  only  for  all  the  payments  that  it 
receives  from  a  payor  with  respect  to  a 
particular  account.  Permitting  a  QI  to 
assume  withholding  responsibility  with 
respect  to  some  but  not  all  payments  to 
an  account  would  make  it  difficult  for 
payors  to  determine  the  correct  amount 
of  withholding  on  payments  to  a  single 
account.  This  comment  has  been 
adopted  and  the  final  regulations  are 
modified  accordingly  to  provide  that  if 
a  QI  assumes  primary  withholding 
responsibility  for  an  account,  it  must  do 
so  for  all  payments  to  the  account.  The 
decision  to  assume  or  not  assume 
withholding  responsibility  may  be  made 
on  an  account-by-account  basis.  See 
8l.l441-l(eK5Kiv). 


As  is  the  case  for  non-QIs,  the 
regulations  describe  in  greater  detail  the 
information  that  must  be  provided  by  a 
QI  in  order  for  the  withholding  agent  or 
payor  to  comply  with  applicable 
reporting  and  withholding  obligations. 
Section  1.1441-l(e)(3)(ii)(C)  requires  an 
allocation  statement  to  be  attached  to 
the  intermediary  withholding 
certificate,  if  necessary  to  provide 
sufficient  information  to  allow  the 
withholding  agent  to  determine  the 
applicable  withholding  rate  or  rates  on 
payments  to  the  QI.  Such  a  statement 
may  not  be  necessary  if  the  withholding 
agent  allocates  the  assets  among 
separate  accounts  for  each  type  of 
income  and  applicable  withbolding 
rates,  as  directed  by  the  intermediary  at 
the  time  that  the  assets  are  acquired. 
The  assets  with  respect  to  which 
payments  of  reportable  amounts  are 
received  must  be  allocated  to  one  of  the 
three  categories  described  below.  If  the 
withholding  agent  maintains  a  system  of 
separate  accounts  to  keep  track  of 
different  withholding  rates  for  different 
classes  of  income  or  payees,  it  would 
maintain  at  least  three  separate  accounts 
corresponding  to  the  three  categories  of 
assets.  For  this  purpose,  a  reportable 
amount  is  defined  in  §  1.1441-l(e)(3)(vi) 
as  income  subject  to  withholding  under 
chapter  3  of  the  Code.  For  reasons 
explained  under  the  heading  "U.S. 
Source  Biank  Deposit  Interest  and  Short- 
term  ODD"  of  this  preamble,  U.S.  bank 
deposit  interest  and  U.S.  short-term  OID 
amounts  are  also  included  in  the 
definition  of  reportable  amount. 
However,  reportable  amounts  do  not 
otherwise  include  amounts  that  are  not 
subject  to  chapter  3  withholding  (e.g., 
foreign  source  income,  broker  proceeds). 

The  three  categories  of  assets  are 
described  in  8 1.1441-l(e)(5)(v).  They 
are  (1)  assets  related  to  documented 
non-U.S.  payees;  (2)  assets  related  to 
documented  U.S.  payees  (whether  or 
not  exempt  recipients);  and  (3)  assets 
related  to  undocumented  payees  (i.e., 
payees  for  whom  the  QI  holds  no 
documentation  or  holds  dociunentation 
that  is  imreliable).  Reportable  amoimts 
paid  with  respect  to  assets  in  category 
1  (documented  non-U.S.  payees)  may 
benefit  from  a  reduced  rate  of 
withholding  under  the  Code  (e.g., 
portfolio  interest)  or  under  a  treaty  (i.e., 
to  the  extent  the  QI  further  indicates 
subcategories  of  assets  associated  with 
different  withholding  rates  under  an 
applicable  treaty). 

Reportable  amounts  paid  with  respect 
to  category  2  (documented  U.S.  payees) 
are  not  subject  to  withholding  or 
reporting  imder  chapter  3  of  the  Code. 
However,  the  payor  must  report  the 
payment  ott-a  Form  1099  by  treating  the 


payment  of  a  reportable  amount  as  made 
directly  to  any  U.S.  person  for  whom  it 
receives  a  Form  W-9  to  the  extent  the 
U.S.  person  is  not  an  exempt  recipient. 
The  final  regulations  clarify  that  a  QI 
must  agree  to  disclose  the  identity  of 
these  U.S.  persons,  regardless  of  local 
secrecy  laws.  The  idmtity  of  U.S. 
payees  that  are  exempt  recipients  under 
an  applicable  provision  of  the 
regulations  under  chapter  61  of  the 
Code  need  not  be  disclosed  to  the 
withholding  agent.  If  a  Form  W-9 
furnished  by  the  QI  to  the  payor  on 
behalf  of  a  U.S.  payee  that  is  not  an 
exempt  recipient  is  not  reliable  (e.g., 
missing  information  <»-  obviously 
incorrect  TIN),  the  U.S.  payor  must 
backup  withhold  under  section  3406. 

Reportable  amounts  paid  with  respect 
to  assets  in  category  3  (undocumented 
owners)  are  treated  as  amounts  paid  to 
a  foreign  person  if  the  payment  is  an 
amoimt  subject  to  chapter  3 
withholding.  See  §  1.1441-l(b)  (2)(v) 
and  (3)(v)(B).  Therefore,  withholding 
applies  at  the  unreduced  30-percent 
rate.  Reportable  amounts  that  are  U.S. 
bank  deposit  interest  or  U.S.  short-term 
original  issue  discount  paid  with 
respect  to  asserts  in  category  3  are 
treated  as  paid  to  a  U.S.  person  who  is 
not  an  exempt  recipient.  Therefore,  31- 
percent  backup  withholding  applies  to 
those  amounts  and  reporting  on  Form 
1099  is  required.  See  §  1.6049- " 
5(d)(3)(iii)  and  explanation  below  under 
paragraph  10  (U.S.  source  bank  deposit 
interest  and  short-term  OID). 

If  a  QI  assimies  primary  withholding 
responsibility,  it  must  also  attach  a 
statement  to  its  withholding  certificate 
if  necessary  for  the  U.S.  withholding 
agent  to  determine  how  much  of  each 
payment  is  allocable  to  U.S.  payees.  All 
assets  are  presumed  allocable  to  foreign 
persons  unless  the  QI  indicates  that  it  is 
acting  for  U.S.  persons.  The  QI  must 
provide  the  same  information  about  U.S. 
payees  that  are  not  exempt  recipients  as 
is  required  in  the  case  of  a  QI  that  has 
not  assumed  primary  withholding 
responsibility. 

b.  Agreements  with  Qualified 
Intermediaries.  The  IRS  intends  to 
finalize  the'  revenue  procedure 
published  in  Announcement  96-23 
(1996-18  I.R.B.  7)  dealing  with 
agreements  between  the  TRS  and  certain 
institutions  that  wish  to  be  a  qualified 
intermediary  for  purposes  of  the  U.S. 
tax  withholding  and  reporting 
provisions  (including  the  provisions  of 
the  Aimouncement  regarding  the 
documentation  of  beneficial  ownership 
or  foreign  payee  status  (section  4.03)).  A 
preliminary  review  of  applicable  know- 
your-customer  procediues  in  several 
countries  indicates  that  these 
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procedures  will  generally  provide 
adequate  information  regarding  the 
nationality  and  residence  status  of 
account  holders  and  their  status  as 
ownera  or  intermediaries.  The  IRS 
intends  that  the  documentation 
requirements  imposed  on  QIs  under 
their  agreements  with  the  IRS  will  not 
be  more  burdensome  than  those 
imposed  on  withholding  agents,  payors, 
or  middlemen  under  applicable 
withholding  and  reporting  regulations. 

The  Announcement  provides  that  a  QI 
would  generally  be  subject  to  the  same 
Form  1042  and  1042-S  reporting 
requirements  as  apply  to  withholding 
agents  under  §  1.1461-1  (b)  and  (c). 
After  further  review,  the  IRS  intends  to 
finalize  the  rules  so  that  a  Q|  will  be 
required  to  file  an  annual  Form  1042 
retiun  with  the  IRS.  Generally,  a  Form 
1042-S  will  not  be  required  if  a 
schedule  in  the  form  described  below  is 
attached  to  the  Form  1042. 

Reporting  on  a  Form  1042  would 
consist  of  providing  the  following 
information  to  the  IRS:  the  amount  of 
reportable  U.S.  source  income  received 
by  the  QI  during  the  calendar  year,- 
identified  by  pool,  listing  each  payor's 
name,  address,  EIN,  income  type  and 
rate  of  withholding;  information 
regarding  overpayments  or  balance  due; 
a  statement  regarding  the  audit 
conducted  by  the  QI's  internal  auditor, 
providing  a  description  of  the  audit 
conducted  and  including  the  auditor's 
opinion  and  summary  of  findings.  The 
audit  statement  should  define  the  scope 
and  objective  of  the  audit  and  report  on 
the  QI's  compliance  with  the  terms  of 
the  QI  agreement. 

In  addition,  the  Form  1042  must 
attach  a  schedule  providing  information 
on  payments  of  reportable  U.S.  source 
income  made  by  the  QI  and  allocated  to 
specified  pools.  Under  a  pool  reporting 
system,  separate  pools  would  generally 
be  required  for  each  type  of  income 
(e.g.,  interest,  dividends,  etc.).  These 
pools  may  have  to  be  further  subdivided 
into  pools  consisting  of  income 
allocable  to  one  of  the  three  assets 
categories  identified  in  the  regulations 
under  §  1.1441-l(e)(5)(v)(B).  Additional 
pools  may  be  required  for  other 
purposes,  including  differentiating 
among  applicable  withholding  rates.  Fc» 
example,  assume  that  a  QI  pays 
portfolio  interest  and  U.S.  source 
dividends  in  a  calendar  year.  The  rates 
applicable  to  portfolio  interest  are  z/eto 
(interest  allocable  to  pool  of 
documented  foreign  owners),  zen> 
(interest  allocable  to  pool  of  U.S.  owners 
who  are  exempt  recipients),  and  30% 
(interest  allocable  to  pool  of 
undocumented  ownws),  and  the  rates 
applicable  to  dividends  are  30% 


(dividends  allocable  to  pool  of  residents 
in  non-treaty  coimtries),  15% 
(dividends  allocable  to  pool  of  residents 
in  treaty  country  eligible  for  this  rate), 
zero  (dividends  allocable  to  pool  of  U.S. 
owners  that  are  exempt  recipients),  and 
zero  (dividends  allocable  to  pool  of 
foreign  pension  fund  owners  claiming 
an  exemption  under  a  tax  treaty).  Jn 
such  a  case,  the  QI  may  have  to  report 
the  interest  and  dividend  income  in 
seven  different  pools. 

The  IRS  will  notfrequire  a  C^  tb  report 
beneficial  ownership  information  if  this 
information  is  otherwise  reasonably 
available  in  applropriate  cases,  either 
imder  exchange  of  information 
provisions,  undw  income  tax  treaties  or 
under  other  procedures  stated  in  the 
agreement  to  verify  compliance  with 
conditions  for  benefits  claimed  imder 
income  tax  treaties.  Appropriate  cases 
for  which  the  IRS  may  require  beneficial 
ownership  information  include  cases  in 
which  the  IRS  needs  to  verify 
compliance  with  coiulitions  under  an 
applicable  tax  treaty  for  reduced  rates. 
This  includes,  for  example,  whether  an 
entity  claiming  benefits  under  a  tax 
treaty  is  a  resident  of  the  applicable 
treaty  coimtry,  derives  the  income 
(within  the  meaning  of  the  regulations 
under  §  1.894-lT(d)),  and  meets  any 
applicable  conditions  imposed  under 
limitation  on  benefits  provisions  in  the 
treaty.  The  IRS  intends  to  limit  requests 
for  beneficial  owner  s  identity  to  cases 
where  compliance  concerns  are 
significant  due  to  the  size  of 
investments  involved  or  the  extent  of 
bank  secrecy  laws  in  effect  in  the  local 
jurisdiction. 

The  QI  will  not  be  required  to  provide 
a  Form  1042-S  to  its  account  holders.  In 
fact,  providing  such  a  form  would  not* 
be  consistent  with  the  collective-type 
refund  procedures  which  the  IRS 
intends  to  develop.  These  procedures 
will  allow  QIs  to  request  refunds  of 
overwithheld  amounts  on  behalf  of  their 
customers.  In  such  a  system,  a  Form 
1042-S,  which  can  also  serve  as  proof 
of  tax  withheld  at  source,  would  have  to 
be  monitoied  by  the  IRS  in  order  to 
insure  diat  refunds  are  not  claimed 
twice  for  the  same  amount.  Collective- 
type  refund  procedures  are  intended  to 
be  the  exclusive  means  by  which 
taxpayers  can  obtain  refund  of 
overwithheld  amounts  that  they  have 
received  through  a  QI.  Special 
procedures  will  have  to  be  developed  in 
order  to  reconcile  this  regime  with 
regular  refund  procedures  applicable  to 
U.S.  taxpayers  that  receive  U.S.  source 
investment  income  in  an  account  with 
aQI.  t   ,=  -  r. 

With  respect  to  audits,  tibe  proposed 
regulations  provide  that  the  IRS  may,  in 


appropriate  cases,  agree  to  rely  on  an 
audit  of  a  QI  performed  by  .an  approved 
auditor  where,  for  example,  under  an 
income  tax  treaty  or  local  laws,  the  IRS 
would  be  given  access  to  appropriate 
auditors  records  to  verify  compliance. 
Records  may  include  workpapers  of, 
reports  prepared  by,  and  methodology 
employed  by,  the  approved  external 
auditors.  An  auditor  is  approved  if  it  is 
subject  to  regulatory  supervision  under 
the  laws  of  the  country  in  which  e 
significant  part  of  the  QI  s  activities  are 
expected  to  occur,  its  internal 
procedures  must  require  it  to  verify  that 
the  financial  institution  complies  with 
the  terms  of  the  QI  agreement  and  to 
report  non-compliance  findings  imder 
the  QI  agreement  in  the  same  manner  as 
it  is  required  to  report  other  findings  of 
non-compliance  with  applicable  local 
laws  and  regulatory  requirements,  and 
its  relevant  records  (i.e.,  workpapers 
and  reports)  must  be  available  to  the 
IRS. 

Several  comments  were  received 
asking  that  audits  be  performed  solely 
by  internal  auditors.  The  IRS,  however, 
does  not  believe  that  it  is  appropriate  to 
rely  solely  on  internal  auditors  to 
perform  compliance  checks.  The  IRS 
intends  to  permit  internal  auditors  to 
certify  that  appropriate  procedures,  ' 
internal  controls,  and  systems  are  in 
effect  and  are  sufficient  to  insure  the 
QI's  compliance  with  the  agreement, 
such  as  procedures  to  obtain 
documentation  upon  opening  of 
accounts,  to  monitor  that  the  address  on 
an  account  does  not  change  to  a  U.S. 
address  or  to  an  address  outside  the 
treafy  coimtry  (if  treaty  benefits  are 
claimed),  to  organize  and  process  such 
information  in  a  way  relevant  to  U,S.  tax 
withholding  and  reporting,  to 
communicate  the  infonnation  to 
withholding  agents  timely  and  updating 
the  pool  information  when  necessary: 
procedures  by  which  underwithholding 
and  overwithholding  are  identified  and 
addressed;  and  the  existence  of 
adequate  manuals  and  programs  for 
training  and  advising  appropriate 
personnel  in  standard  operating 
procedures.  However,  it  is  important 
that  compliance  with  these  procedures 
be  verified  periodically  by.  persons  who 
are  not  also  employed  by  the  QI.  The 
IRS  does  not  believe  that  internal 
auditors  provide  sufficient  assurances 
that  audits  will  be  performed  with 
required  impartiality,  even  if  internal 
auditprs  are  required  to  operate 
independently  and  to  report  exclusively 
to  the  QI's  board  of  directors.  However, 
the  IRS  intends  to  use  external  audits 
only  periodically,  either  when  it 
becomes  aware  (e.g.,  t>ased  on  a  Form 
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1042  or  an  internal  audit  report)  that 
there  may  be  compliance  problems  or  as 
part  of  its  regular  audit  program. 

In  addition,  with  respect  to  collection 
of  taxes  due.  the  IRS  intends  to  waive 
the  requirement  of  a  bond  in 
appropriate  cases,  particularly  where 
the  QI  has  assets  in  the  United  States 
from  which  tax  can  be  collected  or 
where  occurrences  of  underwithholding 
are  expected  to  be  minimal  due  to  the 
nature  of  the  QI's  established 
procedures. 

In  QI  agreements,  the  IRS  intends  to 
address  the  maimer  in  which  a  QI  may 
pay  to.  or  receive  a  payment  from, 
another  intermediary.  A  QI  making  a 
payment  to  another  intermediary  must 
normally  obtain  the  underlying 
beneficial  owner  information  from  the 
intermediary,  unless  the  intermediary  is 
itself  a  QI.  In  the  alternative,  the  QI  may 
agree  to  a  private  arrangement  with  the 
intermediary  that  would  be  identical  to 
a  QI  agrvement,  except  that  it  would  not 
be  concluded  with  the  IRS  and  the 
intermediary  would  have  no  reporting 
obligations  to  the  IRS.  Under  this 
regime,  similar  to  that  described  for 
authorized  foreign  agents  in  §  1.1441- 
7(c)(2),  the  QI  assumes  responsibility  for 
failures  by  the  intermediary  to  comply 
with  the  documentation  and 
withholding  procedures.  The 
intermediary  would  agree,  under  its 
private  arrangement  with  the  QI.  to  be 
audited  In  the  same  manner  as  if  it  were 
a  QI.  Auditors  reports  would  be 
furnished  to  the  QI  and  be  available  for 
inspection  by  the  IRS.  A  QI  would 
normally  obtain  an  indemnification 
from  the  intermediary  as  a  protection 
against  its  own  U.S.  tax  liability  arising 
from  failures  by  the  intermediary. 

Fiuther,  the  IRS  will  permit  QIs  that 
assume  primary  mthholding 
responsibility  to  be  combined  in  a  chain 
of  payment  with  QIs  that  do  not  assume 
primary  withholding  responsibility.  For 
example,  a  U.S.  withholding  agent  majr 
pay  to  a  QI  that  assiunes  primary 
withholding  responsibility  (QIl)  and 
withhold  no  amount  QIl  may,  in  turn, 
pay  a  customer  that  is  a  QI  that  does  not 
assume  primary  withholding 
responsibility  (QI2).  In  such  a  case,  QIl 
must  withhold  on  payments  to  QI2  in 
the  same  maimer  that  a  U.S. 
withholding  agent  would  have  had  to 
withhold  if  it  were  paying  the  amount 
to  QI2.  QI2  may  also  be  dealing  with  a 
third  der,  QIS,  that  assumes  primary 
withholding  responsibility.  In  such  a 
case,  QI2  would  inform  QIl  that  the 
portion  of  the  payment  allocable  to  QIS 
(without  having  to  disclose  QI3's 
identity  to  QIl)  is  allocable  to  a  QI  that 
has  assumed  primary  withholding 
responsibility.  Accordingly,  neither  QIl 


nor  QI2  would  withhold  on  the  portion 
of  the  payment  allocable  to  QI3. 

9.  Clarification  of  Reporting  and 
Withholding  Obligations  for  Payments 
to  and  by  Foreign  Intermediaries 

Coounentators  have  asked  for 
clarification  of  how  the  procedures 
applicable  to  payments  to  foreign 
intermediaries  relate  to  the  exempt 
recipient  rules  under  chapter  61  and  to 
a  foreign  intermediary's  reporting  and 
withholding  obligations  under  chapter 
61  of  the  Code  and  section  3406. 

Under  chapter  61  of  the  Code  and 
section  3406,  the  reporting  and  backup 
withholding  requirements  depend,  in 
part,  upon  the  status  of  the  payee  as  an 
exempt  recipient.  Generally,  exempt 
recipients  include  corporations  and 
finanrial  institutions.  See  §  1.6049- 
4(c)(l)(ii).  The  category  of  persons 
treated  as  exempt  recipients  may  vary 
depending  upon  the  type  of  income 
being  paid.  For  this  purpose,  the  payee 
is  generally  identified  as  the  person  to 
whom  the  payment  is  actually  made. 
This  person  is  not  necessarily  the 
beneficial  owner  of  the  income.  For 
example,  a  custodian  receiving  a 
payment  may  be  a  payee  for  purposes  of 
chapter  61  of  the  Code,  even  though  it 
is  not  the  beneficial  owner  of  the 
amounts  that  it  receives  on  behalf  of  a 
customer.  Under  the  final  regulations,  a 
pajnnent  to  a  nominee  or  agent  is  treated 
as  a  payment  to  an  exempt  recipient, 
which,  as  a  result,  is  exempt  from 
information  reporting  and  backup 
withholding.  See  §  1.6049-4(c)(l)(ii)(O). 
Treating  a  U.S.  intermediaTy  as  an 
exempt  recipient  avoids  multiple 
information  reporting  and  insures  that 
the  liability  for  information  reporting 
add,  if  applicable,  backup  withholding, 
foils  upon  the  last  person  in  a  chain  of 
intermediaries,  that  is  the  intermediary 
that  has  the  direct  relationship  with  the 
customer. 

When  a  payment  is  made  to  a  foreign 
intermediary,  however,  the  IRS  may  not 
be  able  to  obtain  information  and.  dius, 
collect  the  tax  that  may  be  due  from  the 
ultimate  owner  if  the  payment  to  the 
foreign  intermediary  is  exempt  from 
information  reporting  (assuming  that  the 
intermediary  is  an  exempt  recipient).  If 
the  payment  to  the  foreign  intermediary 
involves  amounts  subject  to 
withholding  imder  chapter  3  of  the 
Code  (e.g.,  U.S.  source  dividends.  U.S. 
source  interest  on  obligations  iir 
registered  form,  or  U.S.  source 
royalties),  a  U.S.  tax  is  collected  at 
source  at  a  30- percent  rate  (assuming 
that  the  intermediary  has  furnished  no 
reliable  information  concerning  the 
beneficial  owners  of  those  payments; 
see  applicable  presumptions  rules,  as 


revised).  If,  however,  the  payment  is  not 
subject  to  chapter  3  withholding  (e.g.. 
broker  proceeds  or  foreign  source 
income)  and  the  beneficial  owner  is  a 
U.S.  p>er8on,  the  lack  of  information 
regarding  the  beneficial  owner  is  of 
greater  concern  to  the  IRS. 

The  regulations  proposed  in  1988  and 
in  1996  set  forth  procedures  for 
payments  to  intermediaries  that  are,  in 
part,  designed  to  address  some  of  these 
concerns  (see,  for  example,  the  1996 
proposal  to  apply  30-percent 
withholding  to  U.S.  source  bank  deposit 
interest  unless  beneficial  owner 
documentation  is  obtained).  The  final 
regulations  clarify  how  withholding  and 
reporting  under  chapter  3  of  the  Code 
interacts  with  Form  1099  reporting  end 
backup  withholding. 

Under§  1.1441-l(bM2)(v)(A).  a 
pajrment  to  a  foreign  intermediary  (if 
reliably  identified  as  such  by  the  payor) 
that  has  not  assumed  primary 
withholding  responsibility,  is  treated  as 
a  payment  made  direcUy  to  the  person 
or  persons  for  whom  the  intermediary 
(whether  or  not  a  QI)  collects  the 
payment.  If  that  person  is 
undocumented  (i.e.,  has  not  furnished  a 
reliable  withholding  certificate  or  other 
appropriate  documentation),  the  person 
is  presiuned  to  be  foreign  under  §  1.144— 
l(b)(3)(v)(B)  to  the  extent  the  payment 
consists  of  an  amount  subject  to  chapter 
3  withholding.  Therefore,  for  example, 
if  a  U.S.  source  dividend  is  paid  to  a 
foreign  intermediary  that  furnishes  a 
Form  W-9  for  another  person  and  such 
U.S.  person  is  not  an  exempt  recipient, 
the  payor  must  treat  the  U.S.  person  as 
the  payee  for  purposes  of  the  Form  1099 
reporting  provisions  under  section  6042 
and  backup  withholding  under  section 
3406.  If  the  U.S.  person  is  not  an  exempt 
recipient,  the  payment  is  reportable 
even  thou^  the  person  who  actually 
receives  the  payment  is  the  foreign 
intermediary.  The  foreign  intermediary 
is  an  exempt  person  by  virtue  of  being 
a  foreign  person  and  a  nominee. 
However,  as  clarified  under  the  final 
regulations,  the  fact  that  the 
intermediary  may  be  an  exempt  person 
is  not  relevant  because,  under  the  final 
rules,  it  is  not  a  payee  with  respect  to 
a  payment  associated  with  underljring 
documentation  attached  to  the 
certificate.  See  §§  1.604»-5(d)(3)(i)  and 
1.1441-l(b)(3)(v)(B). 

If,  however,  the  amotmt  paid  to  the 
person  identified  as  a  foreign 
intermediary  is  not  of  a  type  that  is 
subject  to  chapter  3  withholding  (e.g.,    - 
foreign  source  income,  broker  proceeds), 
then  §  1.6049-5(d)(3)(ii)  provides  that 
the  amount  is  treated  as  paid  to  an 
exempt  recipient  and,  as  such,  exempt 
bom  reporting  and  backup  withholding 
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under  section  3406.  This  rule  is  subject 
to  two  exceptions.  First,  a  U.S.  payor 
with  actual  knowledge  that  the  person 
for  whom  the  intermediary  collects  the 
payment  (including  broker  proceeds  and 
foreign  source  income)  is  a  U.S.  person 
is  required  to  report  the  payment  (and 
backup  withhold  in  the  absence  of  a 
"TIN)  if  the  U.S.  person  is  not  an  exempt 
recipient  See  §  1.6049-5(d)(3)(iv), 
Example  7.  A  second  exception  is  made 
for  U.S.  source  bank  deposit  interest  and 
short-term  OID.  Because  these  amounts 
are  not  subject  to  withholding,  this 
exception  appears  under  §  1.6049- 
5(d)(3)(iii)  and  not  under  section  1441. 
As  explained  imder  the  heading  "U.S. 
Source  Bank  Deposit  Interest  and  Short- 
term  OID"  of  this  preamble,  a  payment 
of  such  amounts  to  a  foreign 
intermediary  (or  certain  foreign 
partnerships)  is  reportable  unless  the 
intermediary  establishes  that  the  payee 
(other  than  an  intermediary  or  a  flow- 
through  entity)  is  a  foreign  person  or  an 
exempt  recipient. 

Further,  provisions  have  been  added 
to  explain  how  the  U.S.  withholding 
and  reporting  requirements  apply  to 
payments  made  by  a  foreign 
intermediary,  certain  U.S.  branches,  or 
certain  foreign  partnerships.  A  foreign 
intermediary  that  furnishes  a  valid 
intermediary  withholding  certificate  to 
the  withholding  agent  is  considered  to 
have  complied  with  its  own  reporting 
and  withholding  obligations  under 
chapters  3  and  61  of  the  Code  and 
sections  3402.  3405,  or  3406.  See,  for 
example,  §  1.1 44 1-1  (b)(6)  applicable  to 
payments  of  amounts  subject  to  chapter 
3  withholding  by  a  foreign  intermediary 
or  a  U.S.  branch  and  corresponding 
provisions  in  §  1.6049-5(b)(14)  for 
interest  and  §  1.6042-3(b)(l)(vi)  for 
dividends.  Similar  provisions  are  made 
under  §  1.1441-5(c)(3)(v)  for  payments 
by  foreign  partnerships  that  are  not 
withholding  foreign  partnerships.  For 
example,  a  foreign  custodian  bank  that 
is  not  a  qualified  intermediary  and  acts 
as  an  agent  for  a  nonresident  alien 
individual  who  holds  U.S.  publicly 
traded  obligations  in  registered  form  is. 
not  required  to  withhold  under  section 
1441  when  it  credits  the  customer's 
account  if  it  has  furnished  the 
individual's  Form  W-8  (or  alternative 
dociunentary  evidence)  to  the  U.S. 
withholding  agent  in  compliance  with 
§  1.1441-l{e)(3)(iii).  If,  however,  the 
foreign  custodian  bank  knows  that  the 
Form  W-8  (or  alternative  documentary 
evidence)  is  not  reliable  and  has  not  so 
informed  the  U.S.  withholding  agent 
who,  as  a  result,  has  not  withheld,  then 
the  bank  is  not  relieved  from  its 
obligation  to  withhold  under  section 


3406  because  it  has  not  acted  in 
compliance  with  the  regulations  under 
section  1441. 

These  rules  apply  when  the 
withholding  agent/payor  holds  a  valid 
intermediary  withholding  certificate. 
The  final  regiilations  add  provisions  to 
clarify  applicable  presiunptions  when 
the  status  of  the  intermediary  is  not 
reliably  established  or  parts  of  the 
intermediary  withholding  certificate  are 
not  reliable.  See  a  description  of  these 
provisions'under  the  heading 
"Presumptions — Payments  to  Foreign 
Intermediaries"  of  this  preamble. 

10.  U.S.  Source  Bank  Deposit  Interest 
and  Short-Term  OID 

Some  commentators  objected  to  the 
requirement  that  eligibility  for  the 
exemption  fit>m  U.S.  tax  on  U.S.  source 
bank  deposit  interest  be  subject  to  the 
same  beneficial  ownership 
documentation  requirements  that  apply 
to  portfolio  interest,  suggesting  lack  of 
statutory  authority  and  an  increase  in 
burden  in  the  context  of  interbank 
financing  transactions. 

In  view  of  these  comments,  the  final 
regulations  do  not  require  a  withholding 
agent  to  withhold  30-percent  on  bank 
deposit  interest  under  section  1441  in 
the  absence  of  beneficial  owner 
documentation.  Instead,  documentation 
regarding  the  beneficial  ovvmer  is 
required  under  sections  6049  and  3406 
for  purposes  of  avoiding  information 
reporting  and  backup  withholding.  This 
documentation  requirement  also  applies 
to  short-term  OID.  See  §  1.6049- 
5(d)(3)(iii).  Therefore,  the  final 
regulations  provide  that  a  payment  to  a 
foreign  intermediary  of  U.S.  source 
short-term  ODD  or  of  U.S.  source  interest 
on  deposits  with  U.S.  banks  and  other 
financial  institutions  described  in 
sections  871(i)(2)(A)  and  881(d)  is 
treated  as  made  to  a  foreign  payee  or  an 
exempt  recipient  only  to  the  extent  that 
the  payor  can  treat  the  payment  as  made 
to  a  foreign  beneficial  owner  under 
§  1.1441-1  (dH4)  or  (e)(l)(ii)  or  if  the 
payment  is  made  to  a  qualified 
intermediary  that  has  assumed  primary 
withholding  responsibility  or  to  a 
withholding  foreign  partnership.  In  all 
other  cases,  the  foreign  intermediary  is 
not  treated  as  an  exempt  recipient  and 
its  certification  that  it  is  a  foreign  person 
is  not  sufficient  to  make  the  pajrment 
non-reportable  imder  §  1.6049-5(b)(12). 
Under  §  1.6049-5(d)(3)(iii),  the  payment 
is  treated  as  made  directiy  to  the 
unidentified  ovtrners  for  whom  the 
intermediary  receives  the  payment  and. 
as  such,  is  treated  as  made  to  a  U.S. 
payee  who  is  not  an  exempt  recipient. 

The  regulations  provide  special  rules 
to  help  a  payor  determine  whether  the 


person  to  whom  it  makes  the  payment 
is  a  foreign  or  a  U.S.  person,  and,  if 
presumed  to  be  a  foreign  person  under 
these  rules,  whether  it  is  an 
intermediary  or  is  acting  for  its  own 
account.  These  presumptions  are 
helpful  if  the  payment  is  to  a  foreign 
person  that  qualifies  as  an  exempt 
recipient  on  an  "eyeball"  basis  (e.g.,  a 
foreign  bank  with  the  word  "bank"  in 
its  name).  In  such  a  case,  no 
documentation  is  required  to  be 
provided  by  such  person  and  the  payor 
may  have  no  abili^  to  determine 
whether  the  person  is  U.S.  or  foreign 
and  whether  it  is  acting  as  an 
intermediary  or  for  its  own  account  A 
person  receiving  a  payment  is  presumed 
to  be  a  foreign  person  for  the  purpose 
of  these  rules  if  the  payor  has  actual 
knowledge  of  the  payee's  employer 
identification  number  and  that  number 
begins  with  the  two  digits  "98."  if  the 
payor's  communications  with  the  payee 
are  mailed  to  an  address  in  a  foreign 
country,  or  if  the  name  indicates  that 
the  payee  is  a  per  se  corporation  under 
§  301-7701-2(b)(8){i),  or  tiie  payment  is 
made  outside  the  United  States.  The 
final  regulations  under  §  1 .6049- 
5(d)(4)(iii)  presume  that  a  person 
receiving  a  payment  of  U.S.  bank 
deposit  interest  or  U.S.  short-term  OID 
is  not  acting  for  its  own  account  (note 
that  this  presumption  is  different  from 
the  general  presumption  under 
§  1.1441-l(b)(3)(v)(A)  that  presumes  a 
foreign  person  to  be  acting  for  its  own 
account  unless  it  furnishes  certain 
documentation  establishing  its  status  as 
an  intermediary).  Thus,  in  the  absence 
of  documentation  and  any  evidence  that 
the  foreign  person  is  acting  for  its  own 
account,  a  payor  would  presume  that 
the  payment  is  made  to  unidentified 
owners  for  whom  the  person  receives 
the  payment,  required  to  be  ref)orted 
under  section  6049  and  subject  to  31- 
percent  backup  withholding  under 
section  3406. 

A  payee  may  rebut  this  presumption 
by  furnishing  an  indication  of  beneficial 
ownership  to  the  payor.  Such  indication 
may  be  provided  in  any  manner  as  the 
parties  may  choose,  but  must  be 
reflected  in  the  payor's  records.  An 
indication  by  a  foreign  person  that  it  is 
not  an  intermediary  does  not  have  to  be 
made  under  penalties  of  perjury. 

In  order  to  minimize  disruptions  to 
high-volume  wholesale  banking 
truisactions  and  to  the  sale  and 
repurchase  (repo)  market,  the  final 
regulations  exempt  from  these 
documentation  requirements  deposits 
with  banks  and  other  financial 
institutions  that  remain  on  deposit  for  a 
period  of  two  weeks  or  less,  and 
amounts  of  original  issue  discount 
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arising  from  any  repo  transaction  that  is  . 
completed  within  a  period  of  two  weeks 
or  less.  Further,  amounts  paid  with 
respect  to  certain  bearer  obligations  are 
also  exempt. 

11.  Presiunptions — In  General 

Proposed  §  1.1441-l(f),  dealing  with 
presumptions  of  U.S.  or  foreign  status  in 
the  absence  of  reliable  documentation, 
is  restated  with  a  number  of 
clarifications,  in  §§  1.1441-l(b)(3)  and 
1.6049-5(d)  (2)  through  (5).  The 
presumptions  in  §  1.1441-l(bK3)  apply 
to  amounts  that  are  subject  to  chapter  3 
withholding.  The  same  presumptions 
apply  under  §  1.6049-5(dM2)  to 
payments  that  are  not  subject  to  chapter 
3  withholding  (e.g.,  foreign  source 
income,  sales  proceeds),  with  a  few 
differences.  As  under  the  proposed 
regulations,  payments  that  a  payor  or 
withholding  agent  cannot  reliably 
associate  with  documentation  are 
presumed  to  be  made  to  a  U.S.  payee 
who  is  not  an  exempt  recipient,  in 
which  case  31 -percent  backup 
withholding  applies  if  the  payment  is 
othffl^vise  a  reportable  {tayment  (within 
the  meaning  of  the  applicable 
information  reporting  provisions  under 
chapter  61  of  the  Code).  Aa  an  exception 
to  this  rule,  a  payee  is  presumed  to  be 
foreign  if  it  is  an  exempt  recipient  for 
whom  indicia  of  foreign  status  exist 
Special  rules  are  also  provided  for 
scholarships  and  pensions,  for  which  no 
backup  withholding  applies  under 
section  3406,  and  for  certain  payments 
to  ofbhore  accounts.  See  §  1.1441- 
l(b)(3)(iii). 

In  determining  the  extant  to  which 
the  withholding  agent  can  consider  that 
it  can  rely  on  documentation  to 
determine  the  extent  of  its  withholding 
obligations,  the  final  regulations  rely  on 
a  concept  of  "reliable  association"  of  a 
payment  with  withholding  certificates 
or  other  documentation.  This  concept 
replaces  the  requirement  under 
§  1.1441-l(fKl)(ii)  of  the  proposed 
regulations  that  the  withholding  agent 
hold  required  documentation.  The 
definition  of  "reliable  association"  is  set 
forth  in  §  1.1441-l(bK2)(vii).  As  in  the 
proposed  regulations,  a  withholding 
agent  cannot  reliably  associate  a 
payment  with  documentation  if  the 
documentation  is  lacking  or  is 
unreliable.  These  provisions  apply 
regardless  of  whether  documentation  is 
otherwise  required.  For  example,  a 
payment  of  U.S.  source  royalties  to  a 
corporation  with  the  word  "Inc."  in  its 
name  requires  no  documentation  from 
the  payee  under  section  6050N  because 
the  payee's  status  as  an  exempt 
recipient  is  inferred  from  its  name  (i.e.. 
on  an  "eyebell"  basis)  under  §  1.6049- 


4(c)(l)(ii)(A)(l).  In  such  a  case,  the 
payor  must  consider  that  there  is  a  per 
se  lack  of  dociunentation.  Therefore, 
under  §  1.1441-l(b)(3)(iii)(A),  a 
payment  to  such  an  exempt  recipient  is 
presumed  made  to  a  foreign  person  if 
certain  indicia  of  foreign  status  are 
present.  If  these  indicia  are  present,  the 
payor,  if  also  a  withholding  agent,  must 
withhold  30-percent  from  the  payment 
under  section  1441. 

The  final  regulations  modify  the 
presumptions  for  certain  payments  to 
ofEshore  accounts.  Under  the  proposed 
regulations,  a  payment  to  a  foreign 
account  is  presumed  to  be  made  to  a 
U.S.  person.  Thus,  the  payor  must  file 
a  Form  1099  forlhe  payee,  but  the 
payment  is  not  subject  to  backup 
withholding.  See  proposed  §§  1.1441- 
l(f)(2)(ii)  and  31.3406(g)-l(e).  The  final 
regulations  provide  that,  in  the  case  of 
a  payment  to  a  foreign  account  of  an 
amount  subject  to  chapter  3 
withholding,  the  payment  is  presumed 
to  be  made  to  a  foreign  person  and  not 
to  a  U.S.  person.  Thus,  the  withholding 
agent  must  withhold  on  the  payment  at 
a  30-percent  rate.  In  that  case,  the 
foreign  status  presumption  insures  that 
a  tax  is  paid  on  such  amounts  since, 
under  §  31.3406(g)-l(e),  no  backup 
withholding  would  apply  to  an 
undocumented  account  if  the  account 
holder  were  presumed  to  be  a  U.S. 
person.  See  §  1. 1441-1  (b)(3)(iii)(D).  The 
final  regulations  adopt  the  rule  in  the 
proposed  regulations  for  payments 
involving  amounts  that  are  not  subject 
to  chapter  3  withholding  (i.e.,  payee  is 
presumed  to  be  a  U.S.  person  who  is  not 
an  exempt  recipient,  subject  to  Form 
1099  reporting  but  not  to  backup 
withholding).  See  §§1.1441-l(b)(3)(iii) 
and  1.6049-5(d)(2)(i). 

The  final  regulations  include 
presumptions  regarding  the 
characteristics  of  a  payee  so  that  a  payor 
or  withholding  agent  may  determine 
whether  to  treat  the  payee  as  an  owner 
of  an  account  or  as  an  intermediary  (see 
§  1.1441-l(b)(3)(v)(A)),  and  as  an 
individual,  a  trust,  an  estate,  a 
corporation  or  a  partnership.  See 
§  1.1441-l(b)(3)(ii).  The  final 
regulations  also  make  a  number  of 
clarifications  to  the  presumption 
provisions  in  response  to  comments. 
First,  the  revised  rules  clarify  that  the 
presumptions  are  mandatory.  A  payor 
that  withholds  a  lesser  amount  or  does 
not  report  a  payment  contrary  to  what 
the  presiunptions  would  require  may  be 
liable  for  the  amount  of  the  tax  in 
addition  to  interest  and  penalties,  even 
if  the  withholding  agent  acted  on  the 
basis  of  actual  knowledge.  Although  the 
liability  for  the  tax  may  be  eliminated  if 
the  withholding  agent  establishes  that  it 


withheld  the  proper  amount  (based  on 
its  actual  knowledge  or  otherwise), 
liability  for  interest  and  penalties  may 
be  assessed.  This  rule  is  consistent  with 
the  requirement  under  the  regulations  to 
provide  documentation  before  a 
payment  is  made  so  that  a  withholding 
agent  may  not  rely  on  actual  knowledge 
to  reduce  a  withholding  or  reporting 
obligation.  Treating  the  presumptions  as 
mandatory  rather  as  mere  safe  harbors  is 
necessary  to  avoid  undermining  the 
requirement  that  withholding  agents 
obtain  documentation  prior  to  the  time 
of  a  payment. 

On  the  other  hand,  a  withholding 
agent  or  payor  may  not  rely  on  the 

firesumptions  if  it  has  actual  knowledge 
or,  in  the  case  of  amounts  subject  to 
chapter  3  withholding,  reasoirto  know) 
of  facts  that  would  require  it  to 
withhold  an  amount  greater  than  would 
otherwise  be  required  based  upon  an 
applicable  presumption  or  to  report  a 
payment  that  would  be  exempt  from 
reporting  under  an  applicable 
presumption.  See  §  1.1441-l(b)(3)(ix) 
and  (b)(7). 

The  final  regulations  clarify  that  if. 
under  the  rules,  a  payment  is  presiuned 
to  be  made  to  a  U.S.  payee,  the 
determination  of  whether  to  report  on  a 
Form  1099  or  backup  withhold  is 
governed  by  the  provisions  under 
chapter  61  of  the  Code  and  section  3406 
and  not  by  chapter  3  of  the  Code.  See 
§1.1441-l(b)(3)(i).  Also,  the  final 
regulations  clarify  that  a  withholding 
agent  that  withholds  in  accordance  with 
an  applicable  presumption  is  not  liable 
under  another  withholding  provision  for 
that  payment,  even  if  the  payee  is 
subsequenUy  determined  to  have  a 
status  different  from  its  presumed 
statiis.  See  §  1.1441-l(b)(3)(ix)(A). 

12.  Presumptions — Grace  Period 

Several  comments  were  received 
regarding  the  grace  period  provisions 
under  proposed  §  1.1441-l(f)(2)(ii). 
Under  the  proposed  rules,  a 
withholding  agent  or  payor  may 
presume  that  an  account  holder  for 
whom  specified  indicia  of  foreign  status 
exist  at  the  time  that  a  payment  is  first 
credited  to  the  account  may  be  treated 
as  a  foreign  person,  even  if  no 
documentation  has  been  received  before 
the  accoiuit  is  first  credited.  This 
presumption  has  two  consequences: 
first,  backup  withholding  is  deferred 
until  the  end  of  the  grace  period  (and 
may  never  be  required  if  foreign  status 
documentation  is  provided  when  or 
before  the  grace  period  terminates); 
second,  an  amount  must  be  withheld 
under  chapter  3  of  the  Code  without  the 
benefit  of  a  reduced  rate  under  the  Code 
or  an  income  tax  treaty  if  the  amount  is 
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income  subject  to  chapter  3 
withholding.  At  the  expiration  of  the 
grace  period,  the  account  holder  is 
treated  as  a  U.S.  or  foreign  person, 
depending  upon  whether 
documentation  is  furnished,  and,  if  so, 
what  type  of  documentation  is 
furnished. 

Commentators  argued  that  a  . 
withholding  agent  should  be  allowed  to 
rely  on  the  apparent  status  of  the 
beneficial  owner  to  grant  a  reduced  rate 
of  withholding  for  payments  made 
during  the  grace  period.  They  point  to 
the  prohibition  against  depleting  the 
account  below  31 -percent  of  the 
amounts  paid  and  argue  that  this 
prohibition  protects  the  government's 
interest  that  the  proper  amount  of  tax  be 
collected  upon  expiration  of  the  grace 
period  if  entitlement  to  a  reduced  rate 
is  not  confirmed.  This  comment  is 
accepted  but  only  if  the  withholding 
agent  has  received  a  faxed  Form  W-8. 
Thus,  for  example,  a  reduced  rate  of 
withholding  for  portfolio  interest  or 
under  a  tax  treaty  can  apply  to  amounts 
credited  during  the  grace  period  based 
on  a  faxed  Form  W-8. 

Commentators  also  argued  that  any 
backup  withholding  should  not  be 
retroactively  imposed  after  the 
expiration  of  the  90-day  grace  period 
when  documentation  is  still  lacking  at 
that  time,  because  of  the  difficulty  to 
deduct  and  deposit  a  tax  after  the  fact. 
In  response  to  these  comments,  the  final 
regulations  are  revised  to  impose 
backup  withholding  only  to  payments 
credited  to  the  account  after  the 
expiration  of  the  grace  period  if,  at  that 
time,  documentation  is  still  lacking  or 
unreliable.  The  presumption  that  the 
account  holder  was  a  foreign  person 
during  the  grace  period  is  not  reversed. 
Thus,  if  amounts  credited  during  the 
grace  period  were  subject  to 
withholding  at  less  than  the  full  30- 
percent  rate,  and,  at  the  end  of  the  grace 
1>eriod,  the  dociunentation  is  still 
acking  or  unreliable,  then  the  payor 
must  make  an  adjustment  in  order  to 
correct  the  underwithholdhig,  so  that  all 
amounts  credited  during  the  grace 
period  are  withheld  upon  at  the  full  30- 
percent  rate  (to  the  extent  they  are 
amounts  subject  to- chapter  3 
withholding).  Under  the  final 
regulations,  amounts  credited  to  the 
account  during  the  grace  period  could 
be  subject  to  no  or  reduced  withholding 
if  the  withholding  agent  receives  a  faxed 
Form  W-8.  Consistent  with  the  30-day 
grace  period  under  §  31.3406(d)-3(c), 
the  provisions  are  revised  to  treat 
reinvestment  as  withdrawals.  The  grace 
period  is  terminated  if  withdrawals  or 
other  events  leave  a  balance  in  the 
account  that  is  insufficient  to  cover 


potential  backup  withholding  liability. 
See  §  1.6049-5(d)(2)(ii)  and  §  1.1441- 
l(b)(3)(iv)  of  the  final  regulations,  as 
renumbered. 

For  purposes  of  withholding  under 
chapter  3  of  the  Code,  the  90-day  grace 
period  applies  to  all  payments  that  are 
exempted  from  the  TIN  requirement 
under  §  1.1441-6(b)(2)(ii).  For  purposes 
of  information  reporting  on  amounts  not 
subject  to  withholding,  the  90-day  grace 
period  applies  to  all  payments 
reportable  as  dividends,  interest, 
royalties,  and  broker  proceeds. 
Although  comments  were  received 
asking  that  the  grace  period  be  extended 
to  existing  accounts,  the  final 
regulations  do  not  do  so.  A  grace  period 
should  not  be  necessary  for  existing 
accounts  where  the  expiration  of 
withholding  certificates  is  a  predictable 
event  for  which  withholding  agents  and 
payors  can  plan  accordingly.  On  the 
other  hand,  the  grace  period  is  extended 
to  situations  where  the  validity  of 
dociunentation  expires  because  of  a 
change  of  circumstances.  In  such  a  case. 
it  is  reasonable  to  allow  time  to  obtain 
new  or  corrected  documentation  to 
account  for  changes  affecting  the 
validity  of  documentation  in  an 
unexpected  manner.  The  final 
regulations  also  extend  the  availability 
of  a  grace  i>eriod  for  purposes  of 
payments  for  which  a  Form  8233  is 
required  (i.e..  claim  of  treaty  benefits  for 
compensation  to  nonresident  alien  for 
personal  services).  This  benefit  is 
intended  to  facilitate  withholding  on 
these  payments  to  beneficial  owners 
who  are  awaiting  their  social  security 
number  or  ITIN.  The  final  regulations 
clarify  that  the  grace  period  provisions 
apply  atthe  option  of  the  payor  or 
withholding  agent.  Therefore,  a  payor  or 
withholding  agent  is  not  required  to 
implement  procedures  offering  a  grace 
period  to  its  customers. 

13.  Presumptions — Payments  to  Foreign 
Intermediaries 

At  the  request  of  commentators,  the 
final  regulations  clarify  how  the 
presumptions  apply  to  payments  to 
foreign  intermediaries  in  the  absence  of 
reliable  documentation  both  for 
purposes  of  chapter  3  and  chapter  61 
information,  and  sections  3402,  3405, 
and  3406.  Under  §  1.1441-l(b)(3)(v)(A), 
a  payee  who  has  not  provided  a  valid 
intermediary  withholding  certificate  or 
whose  intermediary  withholding 
certificate  is  defective  because,  for 
example,  the  information  on  the 
certificate  regarding  the  intermediary  is 
lacking  or  unreliable,  must  generally  be 
treated  as  an  undocumented  owner  of 
the  payment.  Under  §  1.1441-l(b)(3)(ii), 
an  undocumented  owner  is  presumed  to 


be  an  individual,  a  trust,  or  an  estate,  if 
the  payee  appears  to  be  such  a  person. 
In  the  absence  of  reliable  indication  that 
the  payee  is  an  individual,  a  trust,  or  an 
estate,  the  payee  is  presumed  to  be  a 
corporation  if  it  can  be  treated  as  a 
corporation  under  the  "eyeball"  test 
described  in  §  1.6049-4(cKlMii)(A)(l)  or 
is  presumed  to  be  one  of  the  persons 
enumerated  under  §  1.6049-4(c)(l)(ii) 
(B)  through  (Q)  if  it  can  be  so  treated 
under  an  "eyeball"  test  basis,  ff  it 
cannot  be  so  treated,  then  it  is  presumed 
to  be  a  partnership. 

If  the  payee  is  presumed  to  be  an 
individual,  a  trust,  an  estate,  or  a 
partnership,  it  is  presumed  under 
§  1.1441-l(bH3)(ui)  to  be  a  U.S.  person 
who  is  not  an  exempt  recipient  and  the 
information  reporting  provisions  under 
chapter  61  of  the  Code  and  section  3406 
would  govern  the  payor's  reporting  and 
withholding  obligations  with  respect  to 
the  payment,  ff  the  payee  is  presumed 
to  be  a  corporation  or  another  exempt 
recipient  under  §  1.6049-4(c)(l)(ii)  (B) 
throufih  (Q).  then  it  is  also  presumed  to 
be  a  ^.S.  person.  However,  if  the 
amount  paid  consists  of  an  amount  that 
is  subject  to  withholding  under  chapter 
3  of  the  Code  (e.g.,  U.S.  source  interest 
or  dividends),  the  payee  is  presumed  to 
be  a  foreign  person  if  there  are  indicia 
of  foreign  status,  in  which  case 
withholding  at  the  30- percent  rate  is 
required  under  chapter  3  of  the  Code. 
See  §1.1441-l(b)(3)(iii)(A). 

If  the  payment  can  be  treated  as  made 
to  a  foreign  intermediary  but  the 
intermediary's  withholding  certificate  is 
unreliable  either  because  the 
withholding  agent  or  payor  has  not  been 
given  sufficient  information  to 
determine  the  proper  amount  of 
withholding  or  because  some  or  all  of 
the  underlying  certificates  that  are 
required  to  be  attached  are  lacking  or 
are  imreliable,  the  payment  is  presumed 
made  to  a  foreign  nominee  acting  for  an 
undocumented  owner.  Therefore,  the 
payment  is  subject  to  withholding  under 
chapter  3  of  the  Code  at  the  unreduced 
30-perGent  rate  to  the  extent  it  consists 
of  income  subject  to  such  withholding 
under  chapter  3  of  the  Code.  See 
§  1.1441-l(b)(3)(v)(B).  Additional 
presumptions  are  provided  under 
§  1.144 l-l(b)(3)(v)  (C)  and  (D)  to  deal 
with  lacking  or  unreliable  information 
regarding  the  allocation  of  a  payment 
among  beneficial  owners  or  othw 
payees  and  lacking  or  unreliable 
information  regarding  whether  the 
intermediary's  certificate  identifies  all 
of  the  persons  to  whom  the  payment 
relates.  Section  1.6049-5(d)(3)(ii) 
clarifies,  however,  that  if  the  payment  is 
not  an  amount  subject  to  chapter  3 
withholding,  then  the  payment  is 
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presumed  to  be  made  to  an  exempt 
recipient  not  reportable  under  section 
6042.  6045,  or  6049  (except  for  certain 
payments  of  U.S.  bank  deposit  interest 
or  U.S.  short-term  ODD  under  §  1.6049- 
5(d)(3)(ui)). 

The  lack  of  reliable  information 
regarding  beneficial  owners  or  the 
allocation  of  the  payments  among  them 
raise  an  issue  as  to  how  the  amounts 
should  be  reported  on  a  Form  1099  (if, 
for  example,  the  withholding  agent  has 
a  Form  W-9  from  a  beneficiaJ  owner  but 
has  no  or  unreliable  information 
regarding  how  much  the  payment  is 
allocable  to  such  person)  or  on  a  Form 
1D42-S.  The  final  regulations  under 
§  1.1461-l(c){4)(iv)  provide  that 
payments  to  an  intermediary  or  foreign 
partnership  for  the  account  of 
undociunented  owners  or  partners  are 
reportable  on  a  single  Form  1042-S 
made  out  to  the  intermediary,  and 
bearing  the  mention  "unknown 
owners."  The  final  regulations, 
however,  do  not  contain  guidance  for 
situations  where  the  withholding  agent 
or  payor  is  lacking  reliable  allocation 
information.  This  matter  is  under 
consideration  by  the  IRS  and  comments 
are  solicited  regarding  appropriate 
procedures  before  guidance  is  issued. 

The  final  regulations  contain  similar 
provisions  for  payments  to  foreign 
partnerships  under  §  1.1441-5(d).  See 
the  explanation  under  $  1.1441-5i 
below. 

15.  Late-Received  Form  W-8 — Cure 
Procedures 

Generally,  a  Form  W-8  or  other 
applicable  dociunentation  must  be 
furnished  to  the  withholding  agent  or 
payor  prior  to  the  time  of  payment.  The 
proposed  regulations  in  §  1.144 1-1  (f)(5) 
prescribe  procedures  allowing  a  Form 
W-8  or  other  dociunentation  to  be 
furnished  late  (i.e..  after  the  90-day 
grace  period),  subject  to  interest  and 
penalties.  They  also  contemplate  the 
possibility  that,  upon  examination,  the 
IRS  might  require  the  withholding  agent 
or  payor  to  furnish  additi-^nal  proof  in 
support  of  the  claim  of  foreign  status  or 
eligibility  for  a  reduced  rate  of 
withholding  under  the  Code  or  a  tax 
treaty.  Commentators  asked  for  an 
exemption  from  interest  and  penalties 
when  it  is  determined  that  there  is  no 
underlying  tax  liability  once  the 
documentation  has  been  provided  or.  at 
least,  that  the  liability  be  abated  where 
the  withholding  agent  has  acted  in  good 
faith. 

The  final  regulations  do  not  eliminate 
the  possibility  that  interest  and 
penalties  may  apply  because  the 
liability  for  those  items  is  clearly 
contemplated  under  section  1463. 


However,  several  revisions  are  made  to 
relieve  liability  in  certain  cases.  See 
§  1.1441-l(b)(7),  restating  the  provisions 
of  proposed  §  1.1441-l(f)(5).  First,  in 
order  to  eliminate  the  possibility  of  a 
double  interest  charge  when  the 
respective  unsatisfied  tax  liabilities  of 
the  withholding  agent  and  of  the 
beneficial  owner  run  concurrentiy,  the 
regulations  are  modified  to  limit 
collection  to  one  amount  of  interest 
only.  In  that  regard,  interest  will  not  be 
assessed  against  the  withholding  agent 
if  it  otherwise  is  assessed  or  collected 
against  the  beneficial  owner.  Next,  in 
order  to  clarify  that  the  cure  rules  apply 
to  all  cases  for  which  dociunentation 
must  be  provided  to  the  withholding 
agent,  cross  references  have  been  added 
under  §§  1.1441-4(f).  1.1441-5(f), 
1.1441-6(f).  1.1441-8(e),  1.1441-9(c). 
and  1.1443-l(b)(3).  In  addition,  the  final 
regulations  make  this  relief  available  on 
a  retroactive  basis  for  all  open  years. 
This  action  is  intended  to  eliminate  any 
ongoing  controversy  with  the  IRS 
regarding  an  issue  that  is  unclear  under 
current  law.  The  final  regulations  clarify 
that  the  period  for  calculating  penalties 
and  interest  is  limited  to  the  time  that 
the  liability  remains  outstanding,  i.e.. 
starting  with  the  due  date  for  filing  the 
return  under  section  6601  (i.e.,  March 
15  of  the  year  following  the  year  in 
which  the  payment  was  made)  and 
ending  with  the  date  that  the  tax  is 
considered  paid  (i.e..  the  time  that  the 
documentation  is  furnished  establishing 
the  proper  amount  of  tax  due  or  that  the 
tax  is  actually  paid,  whichever  is 
earlier).  Also,  commentators  asked  for  a 
clarification  of  how  late  deposit 
penalties  would  apply  when  the 
withholding  agent  fails  to  withhold. 
This  issue  remains  under  consideration. 

16.  Due  Diligence  With  Respect  to 
Information  Returns  Required  Under 
Chapter  61  of  the  Code 

The  Interest  and  Dividend  Tax 
Compliance  Act  of  1983  provided  that 
the  penalty  for  the  failure  to  file  an 
information  return,  furnish  a  copy  of  it 
to  a  payee,  or  supply  a  TIN  can  be 
waived  if  it  is  shown  that  the  filer 
exercised  due  diligence  in  filing  the 
return,  furnishing  it  to  a  payee.  Qr 
supplying  the  payee's  TIN.  The  due 
diligence  standard  applied  to  failures  on 
information  returns  reporting  dividends 
under  section  6042.  patronage 
dividends  under  section  6044.  and 
interest  or  OID  under  section  6049.  The 
IRS  issued  regulations  in  question  and 
answer  form  providing  the  prerequisites 
to  establish  due  diligence.  See 
§§  35a.99g»-l  through  35a.9999-5. 

The  Omnibus  Budget  Reconciliation 
Act  of  1989.  Public  Law  101-239. 103 


Stat.  2393,  repealed  sections  6676  and 
6678  with  the  enactment  of  uniform 
information  reporting  penalties  under 
sections  6721  through  6724  and 
replaced  due  diligence  with  a 
reasonable  cause  standard  under  newly 
enacted  section  6724.  However, 
Congress  provided  that  the  separate  and 
higher  due  diligence  waiver  standard  for 
returns  filed  under  sections  6042.  6044, 
and  6049  be  considered  to  meet 
reasonable  cause.  H.  Rep.  No.  247. 
101st.  Cong..  1st.  Sess..  at  1385  (1989). 

These  final  regulations  remove  the  Q/ 
As  under  Fart  35a,  effective  January  1, 
1999.  Because  due  diligence  will  remain 
in  effect,  the  IRS  will  retain  the  relevant 
Q/As  set  forth  in  Part  35a.  These  final 
regulations  redesignate  the  relevant  Q/ 
As  under  §  301.6724-l(g). 

17.  Effective  Dates 

Many  comments  were  received 
regarding  the  elective  dates  of  the  final 
regulations.  Commentators  argued  that 
the  January  1,  1998  effective  date  in  the 
proposed  regulations  should  be 
extended  because  of  the  anticipated 
time  required  to  complete  QI 
agreements  and  for  withholding  agents 
to  make  the  administrative  and 
operating  systems  changes  that  will  be 
necessary  to  comply  with  the 
regulations.  However,  commentators 
have  aigued  that  provision  should  also 
be  made  for  a  financial  institution  to 
elect  earlier  adoption  of  the  new 
requirements  where  possible. 

The  final  regulations  acconmiodate 
these  concerns.  The  effective  date  is 
changed  to  January  1, 1999.  In  view  of 
the  later  eff^tive  date  and  comments 
that  staggered  effective  dates  make 
system  adjustments  more  difficult  and 
costiy.  all  special  delayed  effective  dates 
rules  are  eliminated.  Also,  transition 
rules  are  modified  for  existing 
certificates.  Valid  withholding 
certificates  that  are  held  on  December 
31, 1998.  remain  valid  until  the  earlier 
of  December  31 ,  1999  or  the  due  date  of 
expiration  of  the  certificate  under  rules 
currentiy  in  effect  (unless  otherwise 
invalidated  due  to  changes  in  the 
circumstances  of  the  person  whose 
name  is  on  the  certificate).  Further, 
certificates  dated  prior  to  January  1. 
1998  that  are  valid  as  of  January  1. 1998, 
remain  valid  until  the  end  of  1998. 
irrespective  of  the  fact  that  their  validity 
expires  during  1998  (other  than  by 
reason  of  changes  in  the  circumstances 
of  the  person  whose  name  is  on  the 
certificate). 

The  final  regulations  do  not  accelerate 
the  effective  date  of  certain  provisions 
as  had  been  requested  by  several 
commentators.  Although  doing  so 
would  provide  relief  to  a  number  of 
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taxpayers,  it  would  also  complicate  the 
many  system  adjustments  that 
withholding  agents,  particularly 
financial  institutions  with  large  volume 
of  cross-border  payments,  must 
implement  before  the  effective  date  of 
these  regulations.  The  IRS  and  Treasury 
feel  that  the  benefits  of  accelerating 
certain  provisions  would  not 
sufficientiy  outweigh  the  added  costs 
and  burdens  to  many  withholding 
agents. 

C.  Comments  and  Changes  to  §1.1441-r, 
2 

1.  Amoimts  Subject  to  Withholding 

Under  §  1.1441-1  of  current 
regulations,  an  amount  is  subject  to 
withholding  only  if  it  is  bova.  sources 
within  the  United  States.  The  final 
regulations  under  §  1.1441-2(a)  clarify 
that  an  amount  can  be  sourced  within 
the  United  States  irrespective  of  the  fact 
that  the  source  is  undetermined  at  the 
time  of  payment.  This  clarification 
addresses  the  Tax  Court's  ruling  in 
Albert  J.  Miller  v.  Commissioner,  T.Q 
Memo  1997-134.  73  T.C.M.  (CCH)  2319. 
that  an  amount  whose  source  cannot  be 
determined  at  the  time  paid  is  sourced 
outside  the  United  States  for  purposes 
of  sections  871(a)  or  681(a)  and  the 
withholding  provisions  of  chapter  3  of 
the  Code. 

2.  Fixed  or  Determinable  Annual  or 
Periodical  Income 

The  definition  of  the  term  fixed  or 
determinable  annual  or  periodical 
(FDAP)  income  under  existing 
regulations  under  section  1441  is 
retained  in  the  final  regulations  and 
clarified.  In  particular.  §  1.1441- 
2(b)(l)(iii)  addresses  three  types  of 
uncertainties  that  a  withholding  agent 
may  encounter:  (1)  The  proportion  of 
the  payment  that  constitutes  income 
cannot  be  determined  when  a  payment 
is  made  (e.g..  a  payment  made  on  an 
obligation  that  may  include  interest,  but 
the  exact  amount  of  interest  cannot  be 
determined  because  the  determination 
is  contingent  upon  future  events);  (2) 
the  proportion  of  the  payment  that 
constitutes  U.S.  source  income  cannot 
be  determined  at  the  time  of  payment; 
or  (3)  the  fact  that  the  payment  may  be 
income  in  the  future  cannot  be 
anticipated  at  the  time  of  payment.  Only 
in  the  third  case  would  the  payment  ncU 
constitute  FDAP  income.  In  the  first  two 
cases,  income  is  actually  being  paid. 
The  only  uncertainty  is  the  amount  that 
the  recipient  should  include  in  income 
and  thisiuicertainty  does  not  prevent 
the  payment  from  constituting  fixed  or 
determinable  annual  or  periodical 
income  for  purposes  of  section  871(a)  or 


881(a)  and  the  withholding  provisions 
of  chapter  3  of  the  Code.  See  also  the    • 
additional  provisions  under  §§  1.1441- 
2(b)(l)(iii)  and  1.1441-3(d)(l)  dealing 
with  determinability  and  rules  of 
withholding  for  items  whose  source 
cannot  be  determined  at  the  time  of 
payment. 

3.  Original  Issue  Discount 

In  response  to  comments,  the  final 
regulations  regarding  withholding  on 
original  issue  discount  (OID)  are 
simplified.  As  a  general  principle, 
withholding  is  required  on  a  ptayment 
that  is  treated  as  taxable  OID  under 
section  871(a)(1)(C)  or  881(a)(3)(A)  lo 
the  extent  the  withholding  agent  knows 
the  amount  that  is  OID.  That  amount  is 
known  to  the  withholding  agent  if  it 
knows  how  long  the  beneficial  owner 
has  held  the  obligation  on  which  a 
payment  is  made,  the  terms  of  the 
obligation,  and  the  extent  to  which  the 
beneficial  owner  purchased  the 
obligation  at  a  premium.  A  withholding 
agent  has  knowledge  if  the  information 
is  obtainable  upon  exercising  reasonable 
efforts.  The  information  is  not 
considered  obtainable  in  the  case  of 
payments  with  respect  to  publicly 
traded  securities  where  the  withholding 
agent,  consistent  %vith  normal  industry 
practices,  does  not  have  a  direct 
customer  relationship  with  the  person 
who  has  actual  knowledge  of  the 
relevant  information  or  has  no  access  to 
this  information  in  the  normal  course  of 
its  business  due  to  the  manner  in  which 
the  obligation  is  held  (e.g.,  in  street 
name  or  through  intermediaries).  In  the 
case  of  a  withholding  agent  maintaining 
a  direct  customer  relationship  with  the 
beneficial  owner,  knowledge  regarding 
the  owner's  holding  period  and 
acquisition  premium  is  considered  to  be 
reasonably  available  to  the  withholding 
agent.  Because  of  the  complexities  that 
may  be  involved  in  calculating  the 
amount  taxable  to  the  owner  and,  thus, 
subject  to  withholding,  withholding 
agents  may  rely  on  the  most  recenUy 
published  "List  of  OID  Instruments"  or 
similar  list  published  by  the  IRS 
(currently  contained  in  IRS  Publication 
1212  (available  from  the  IRS  Forms 
Distribution  Centers]). 

Notwithstanding  the  rules  described 
in  the  preceding  paragraph,  withholding 
is  required  with  respect  to  OID  that 
would  qualify  as  portfolio  interest 
except  for  the  fact  that  documentation 
required  under  section  871(h)(5)  is  not 
furnished  to  the  withholding  agent.  In 
the  absence  of  information  regarding  the 
amount  of  OID,  the  withholding  agent 
may  rely  on  IRS  Publication  1212.  The 
final  regulations  clarify  that  no 
withholding  applies  to  amounts  that  are 


not  otherwise  subject  to  chapter  3 
withholding  (e.g.,  OID  on  obligations  in 
bearer  form  that  qualifies  as  portfolio 
interest). 

3.  Securities  Lending  Transactions 

The  final  regulations  add  paragraph 
(b)(4)  to  cross-reference  the  regulations 
under  sections  871  and  881  dealing  with 
securities  lending  transactions  and 
equivalent  transactions.  Thus,  the 
character  of  the  income  arising  from 
these  transactions  applies  for  purposes 
of  determining  the  amount  of 
withholding  under  chapter  3  of  the 
Code.  Similar  rules  apply  for  purposes 
of  information  reporting  and  backup 
withholding  on  interest  and  dividends. 
See  §§  1.6042-3(a)(2)  and  1.6049- 
5(a)(5).  See  §  1.1441-l(b)(4Ki)  for 
documenting  interest  equivalent 
amounts  for  which  the  beneficial  owner 
claims  a  portfolio  interest  exemption. 

4.  Relief  for  Deemed  Payments  of 
Income 

Several  comments  were  received 
regarding  the  difficulty  for  a 
withholding  agent  to  withhold  on  an 
amount  of  income  that  is  not 
represented  by  cash  or  property  (i.e., 
deemed  payments  of  income).  The  final 
regulations  in  §  1.1441-2(d)  provide 
relief  in  cases  in  which  the  withholding 
agent  does  not  have  custody  of,  or 
control  over,  property  of  the  taxpayer 
who  is  deemed  to  receive  income  imder 
section  871(a)  or  881(a)  or  does  not  have 
knowledge  of  the  events  that  give  rise  to 
the  deemed  payment.  Relief,  however, 
does  not  apply  for  deemed  payments 
arising  between  related  parties  or  as  part 
of  a  pre-arranged  plan  to  avoid 
withholding.  Therefore,  a  withholding 
obligation  arising  out  of  a  deemed 
payment  resulting  from  an  allocation  of 
income  under  section  482  is  not 
eliminated  because  the  parties  are 
related.  Examples  are  provided  for 
cancellation  of  debt  and  constructive 
income  arising  from  correcting  prior 
underwithholding  by  paying  the  amount 
of  tax  due  to  the  IRS.  Withholding  on 
deemed  distributions  with  respect  to 
stock  is  not  excused  under  these  rules. 
For  these  amounts,  the  IRS  and  Treasury 
believe  that  an  exemption  from 
withholding  woulo  be  inappropriate  in 
view  of  the  ongoing  investment  or 
business  relationship  between  the 
parties.  Under  the  final  regulations, 
withholding  is  required  at  the  time  of 
the  deemed  distribution  even  if  the 
income  from  the  distribution  is  prorated 
over  time  (such  as  a  redemption 
pr«nium  under  section  305(c)).  The  IRS 
and  Treasury  considered  comments 
asking  that  withholding  be  deferred 
until  income  Is  includable  in  the 
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shareholder's  income  but  concluded 
that  the  withholding  procedures 
necessary  to  implement  such  an 
exception  and  insure  proper 
withholding  would  be  too  complex. 

D.  Comments  and  Changes  to  §1.1441- 
3 

1.  Withholding  on  Interest  Payments 

No  obligation  to  withhold  is  imposed 
under  cuirent  law  on  the  payment  of 
stated  interest  on  an  obligation  that  was 
purchased  between  interest  payment 
dates.  Under  §  1.61-7(c),  interest 
received  on  the  interest  payment  date  is 
treated  as  a  return  of  basis  to  the  extent 
it  represents  accrued  unpaid  interest  as 
of  the  date  of  piuchase  as  reflected  in 
the  new  holder's  basis  for  the  obligation. 
Therefore,  when  the  new  holder 
receives  a  payment  of  the  stated  interest, 
the  bolder  s  tax  liability  is  limited  to  the 
amount  of  interest  accrued  after  the  date 
of  purchase  (subject  to  additional 
adjustments  reflecting  possible 
acquisition  premiums  or  market 
discounts).  Because  of  the  difficulty  for 
a  withholding  agent  to  determine  the 
amount  accrued  to  the  holder  and  other 
adjustments  affecting  the  actual  amount 
taxable  to  the  holder,  withholding  on 
the  entire  amount  of  stated  interest  is 
permitted  under  the  regulations. 
Although  commentators  have  asked  that 
the  withholding  agent  be  permitted  to 
withhold  on  the  amount  that  it  knows 
is  taxable,  the  final  regulations  do  not 
modify  the  proposed  regulations  on  this 
point  because  the  IRS  and  Treasury 
consider  that  withholding  on  the  entire 
amount  is  justified  to  the  extent  that, . 
under  existing  rules,  withholding  on 
sales  of  obligadons  between  interest 
payment  dates  is  not  required. 

This  comment  is  taken  into  account, 
however,  in  regulations  that  are 
proposed  together  with  these  final 
regulations  to  require  withholding  on 
sales  of  obi ;  Rations  between  interest 
payment  dales.  These  proposed 
regulations  are  intended  to  conform  the 
withholding  regime  for  sale  of  bonds 
between  interest  payment  dates  to  that 
implemented  for  ODD  obligations  under 
the  final  regulations.  See  project  REG- 
114000-97  published  elsewhere  in  this 
issue  of  the  Federal  Roister. 

2.  Withholding  on  Distributions 

The  proposed  regulations  regarding 
withholding  on  corporate  distributions 
are  expanded  and  clarified  in  view  of 
comments.  Section  1.1441-3(c)(l)  and 
(2Ki)  are  revised  to  clarify  that  the 
withholding  procedures  are  elective.  In 
other  words,  a  distributing  corporation 
or  the  custodian  or  nominee  may  choose 
to  withhold  on  the  entire  amount 


distributed  and,  thus,  to  not  take 
advantage  of  the  election  to  limit 
withholding  to  the  estimated  earnings 
and  profits  amount.  An  election  by  the 
distributing  corporation  to  determine 
withholding  based  on  the  estimated 
earnings  and  profits  amount  for 
distributions  it  makes  directly  to  a 
foreign  person  does  not  meai^that  a 
custodian  or  nominee  who  receives 
payments  of  distributions  for  the 
account  of  foreign  investors  must  do  the 
same  when  it  makes  a  payment  of  these 
distributions  to  the  foreign  investors. 
Instead,  the  custodian  may  choose  to 
disregard  the  estimate  of  eamii    s  and 
profits  and  to  withhold  on  the  entire 
distribution.  The  revisions  reflect  the 
fact  that  each  withholding  agent  must  be 
able  to  make  this  decision 
independently  because  of  its  own 
potential  tax  liability  under  section 
1461  in  the  event  of  underwithholding. 
The  final  regulations  clarify  that  the 
amounts  of  tax  that  the  withholding 
agent  pays  to  satisfy  the  tax  liability 
under  section  1461  if  underwithholding 
has  occurred  is  not  subject  to 
withholding  even  if  it  constitutes  a 
constructive  dividend.  This  rule  applies 
irrespective  of  the  fact  that  the 
satisfaction  of  the  tax  Uabilify  may  be 
additional  income  to  the  shareholder 
unless  the  additional  payment  results 
from  a  contractual  arrangement  between 
the  parties  regarding  the  shareholder's 
satisfaction  of  its  tax  liability  by  the 
distributing  corporation.  With  this  rule, 
the  final  regulations  eliminate,  for  this 
situation,  the  question  as  to  whether  a 
taxpayer  realizes  income  when  the 
withholding  agent  satisfies  a  tax  liabilify 
under  section  1461. 

Further,  proposed  §  1.1441-3(c)(2)(iii) 
(renumbered  as  §  1.1441-3(c)(2)(ii)(C)  in 
the  final  regulations)  is  revised  so  that 
an  erroneous  estimate  by  the 
distributing  corporation  is  imputed  to 
an  intermediary  not  only  in  situations  in 
which  the  IRS  challenges  the  estimate 
but  also  in  situations  in  which  the 
distributing  corporation  unilaterally 
determines  that  its  estimate  is  in  error. 
Some  commentators  questioned 
whether  a  reference  to  interest  in 
§  1.1441-3(c)(3)(ii)(B)  regarding 
consequences  in  the  event  of 
imderwithholding  had  been  omitted  in 
error.  Interest  is  not  mentioned  in  the 
provision  because,  to  the  extent 
underwithholding  is  corrected  by  the 
due  date  of  filing  the  axuiual  return 
under  §  1.1461-l(b},  no  interest  charge 
applies.  On  the  other  hand,  if  the 
withholding  agent  corrects  the 
underwithholding  as  part  of  an 
amended  return  filed  after  the  due  date 
for  filing  the  aimual  return,  then  an 


interest  charge  would  apply,  as  reflected 
in  §  1.1441-3(c)(3)(ii)(B)(2)(u). 

In  response  to  another  comment, 
§  1.1441-3(cK3)(ii)  is  added  to  allow 
custodians  and  nominees  to  rely  on 
estimates  made  by  mutiial  funds 
regarding  their  capital  gain  dividends 
and  exempt  interest  dividends.  Some 
commentators  also  asked  that  §  1.1441- 
3(c)(3)(ii)  be  revised  to  provide  that  an 
adjustment  to  the  amount  of 
withholding  is  not  a  distribution  for  all 
purposes  and  not  just  for  purposes  of 
section  562(c).  This  comment  is  not 
accepted  because  there  are 
circumstances  in  which  the  adjustment 
may  constitute  a  distribution — such 
would  be  the  case,  if,  for  example,  the 
adjustment  caimot  be  made  by  adjusting 
the  withholding  on  a  subsequent 
distribution  because  the  affected 
shareholder  is  no  longer  a  shareholder 
or  the  adjustment  occurs  after  the  end 
of  the  taxable  year. 

Finally,  §  1.1441-3(c)(4)  has  been 
added  to  coordinate  the  general 
distribution  provisions  with  the 
regulations  under  section  1445.  Under 
§  1.1445-5(b)(l),  no  withholding  is 
required  under  section  1445  on  a 
distribution  from  a  U.  S.  real  property 
holding  corporation  (USRPHC)  if  the 
distribution  is  subject  to  withholding 
imder  section  1441  or  1442.  Given  the 
change  in  the  withholding  procedures 
applicable  to  corporate  distributions, 
the  exemption  £rom  withholding  under 
section  1445  may  now  lead  to 
underwithholding  on  distributions  firom 
a  USRPHC.  In  order  to  correct  this 
situation,  the  final  regulations  give 
taxpayers  a  choice  between  two 
withholding  regimes.  A  USRPHC  may 
choose  to  withhold  under  section  1441. 
provided  it  withholds  on  the  entire 
amount  of  the  distribution,  regardless  of 
estimated  earnings  or  profits.  However, 
the  rate  of  withholding  may  be  reduced 
under  income  tax  treaty  provisions, 
although  not  below  the  10- percent  rate 
applicable  under  section  1445  (unless 
the  treaty  provides  otherwise  for 
distiibutions  from  USRPHCs).  For 
purposes  of  applying  the  treaty,  the 
entire  amount  of  the  distribution  is 
treated  as  a  dividend.  Alternatively,  the 
USRPHC  may  withhold  under  a  mixed 
regime.  Under  this  regime,  withholding 
applies  under  section  1441  on  the 
portion  of  the  distribution  that 
represents  estimated  earnings  and 
profits  and  under  section  1445  on  the 
remainder  of  the  distribution.  The 
mixed  withholding  regime  is  mandatory 
for  distributions  from  publicly-traded 
real  estate  investment  trusts  (REITs).  In 
other  words,  a  REIT  may  not,  with    - 
respect  to  its  distributions,  choose  to 
apply  the  withholding  regime  of  section 
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1441  to  the  entire  distribution.  Instead, 
the  REIT  must  withhold  under  section 
1441  on  the  portion  of  the  distribution 
that  is  not  designated  as  a  capital  gain 
dividend  or  a  return  of  basis. 
Withholding  under  section  1445  is  also 
required  on  the  portion  of  the 
distribution  that  the  RETT  designates  as 
a  capital  gain  dividend  in  accordance 
with  §  1.1445-8. 

3.  Withholding  on  Undetermined 
Amounts 

The  final  regulations  also  address  the 
practical  difficulties  of  withholding  on 
an  amount  when,  at  the  time  of 
payment,  there  is  not  sufficient 
information  to  calculate  which  portion, 
if  any,  is  taxable  or  to  determine  the 
soujce  of  the  income.  For  these 
purposes,  provisions  have  been  added 
under  §  1.1441-c3(d)(l)  that  require  a 
withholding  agent  to  withhold  on  the 
entire  .amount  when  such  uncertainties 
exist.  This  requirement  in  part  reflects 
the  policy  that  withholding  generally 
should  apply  to  payments  that  leave  the 
U.S.  taxing  jurisdiction.  The 
requirement  to  withhold  in  the  event  of 
uncertainty  is  similar  to  the  provisions 
under  existing  regulations  under 
§  1.1441-3(d)(l)  (restated  as  §  1.1441- 
3(d)(2)  of  the  final  regulations)  requiring 
withholding  of  an  amount  sufficient  to 
assure  that  the  tax  withheld  is  no  less 
than  30  percent  of  the  recognized  gain. 
In  order  to  minimize  overwithholding. 
the  final  regulations  provide  an 
alternative  to  withholding  on  the  entire 
amount  when  uncertainties  exist. 
Instead,  the  withholding  agent  may 
make  a  reasonable  estiinate  of  the 
amount^from  U.S.  sources  oT  of  the 
taxable  amount  and  set  aside  a 
corresponding  portion  in  escrow  until 
the  amount  subject  to  withholding  can 
be.  determined.  Under  this  alternative, 
setting  aside  an  amount  is  not  an  event 
of  withholding  for  purposes  of  §  1.1461- 
1(a)  that  would  give  rise  to  the 
requirement  to  pay  the  tax.  Instead,  the 
payment  of  the  tax  can  be  postponed 
until  a  determination  can  be  made  of  the 
amount  of  withholding  liability  under 
this  section.  The  provisions  under 
§  1.1441-l(d)(l)  do  not  apply  to 
uncertainties  that  are  specifically 
addressed  under  other  provisions  of  the 
regulations,  such  as  lack  of  information 
regarding  the  identity  or  status  of  the 
beneficial  owner  or  payee  (see  §  1.1441- 
1(b)(3)  for  applicable  presumptions  in 
those  cases  and  the  grace  period 
provisions  set  forth  in  §  1.1441- 
l(b)(3}(iv))  or  withholding  on  original 
issue  discount  amounts  (see  §  1.1441- 
2(b)(3)). 


E.  Comments  and  Changes  to 
§1.1441-4 

1.  Notional  Principal  Contracts 

Commentators  have  questioned 
whether  it  is  appropriate  to  treat  income 
fiom  notional  principal  contracts  as 
FDAP  income,  particularly  since  it  is 
unclear  at  fhe  outset  whether  the 
arrangement  will  generate  any  income. 
The  IRS  and  Treasury  believe  that  the 
statute  contemplates  vety  few 
exceptions  to  the  concept  of  FDAP,  and 
the  only  clear  exception  is  for  gain  from 
the  disposition  of  property.  Income  from 
notional  principal  contracts  is  not  gain 
from  the  disposition  of  property,  nor  is 
it  the  equivalent  of  gain.  However,  the 
final  regulations  minimize  the  biuden 
associated  with  characterizing  the 
income  as  FDAP  because  the  liability  for 
withholding  under  chapter  3  of  the 
Code  is  eliminated  for  such  income.  See 
§  1.1441-4(a)(3).  Reporting  under 
section  1461  or  6041,  however, 
continues  to  be  required  under  the  final 
regulations.  However,  in  response  to 
comments,  the  reporting  burden  has 
been  reduced  and  clarified  (see 
§§  1.1441-4(a)(3),  1.1461-l(c)(2)(i)(C) 
and  (ii)(D),  1.6041-l(d)(5)  and  1.6041-* 
4(a)(4)  of  the  final  regulations). 

Under  the  final  regulations,  notional 
principal  contract  pa)rments  are  exempt 
from  withholding.  However,  if  paid  to  a 
foreign  person,  they  are  presumed 
effectively  connected  income  and,  as 
such,  are  required  to  be  reported  on  a 
Form  1042-S.  The  effectively  connected 
income  presumption  under  §  1.1 441- 
4(a)(3)  can  be  rebutted  by  providing  to  * 
the  withholding  agent  a  valid 
withholding  certificate  representing  that 
the  payments  are  not  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business.  In  such  a  case,  no 
reporting  is  required  on  a  Farm  1042- 
S  for  these  amounts.  A  financial 
institution  (as  defined  in  §  1.165- 
12(c)(l)(iv))  may,  instead  of  a 
withholding  certificate,  represent  in  a 
master  agreement  that  governs  the 
transactions  in  notional  principal 
corrtracts  between  the  parties  (such  as 
an  International  Swaps  and  Derivatives 
Association  (ISDA)  Agreement, 
including  the  Schedule  thereto)  or  in 
the  confirmation  on  the  particular 
notional  principal  contract  transaction, 
that  the  counterparty  is  a  U.S.  person  or 
is  a  non-U.S.  office  of  a  foreign  person. 
These  representations  are  not  required 
to  be  made  under  penalties  of  perjury. 

In  the  final  regulations,  swap 
payments  include  pajrments  on  notional 
principal  contracts  described  in  §  1 .988- 
2(e),  dealing  with  foreign  currency 
swaps.  Also,  income  on  notional 
principal  contracts  does  not,  fi»' 


purposes  of  these  rules,  include 
amounts  characterized  as  embedded 
interest  under  &1 .446-3(g)(4).  Such 
amounts,  if  not  effectively  connected 
with  the  conduct  of  a  U.S.  trade  or 
business  and  from  U.S.  sources,  are 
subject  to  chapter  3  withholding  and  are 
reportable  on  a  Form  1042  and  1042-S. 

Under  §  1.6041-l(d)(5).  a  payment  on 
a  notional  principal  contract,  including 
embedded  interest,  is  a  reportable 
pajrment,  unless  paid  to  an  exempt 
recipient  (i.e.,  a  person  described  in 
§  1.6049-4(c)(l)(ii)),  paid  outside  the 
United  States  (unless  the  i>ayor  has 
actual  knowledge  that  the  payee  is  a 
U.S.  person),  treated  as  effectively 
connected  with  a  U.S.  trade  or  business 
under  §  1.1441-4(a)(3),or  paid  by  a  non- 
U.S.  payor  or  a  non-U.S.  middleman.  If 
none  of  these  exceptions  applies,  and 
the  payor  does  not  hold  a  Form  W-9, 
then  a  payment  is  presumed  under 
8 1.6049-5(d)(2)(i)  to  be  made  to  a  U.S. 
person  that  is  not  an  exempt  recipient, 
in  which  case  backup  withholding 
would  be  required  under  section  3406. 

The  final  regulations  under 
§S  1.6041-l(d)(5)  and  1.1461- 
l(c)(2)(i)(C)  adopt  the  suggestion  that 
nonperiodic  payments  are  reportable 
only  at  the  time  that  an  actual  payment 
'is  made.  The  final  r^ulations  require 
reporting  of  net  income  rather  than 
gross  amounts  from  notional  principal 
contracts.  Further,  in  response  to 
comments,  the  final  regulations  in 
§§  1.1441-4(a)(3)  and  1.6041-1  (d)(5) 
specify  that  the  reporting  requirements 
apply  only  prospectively,  i.e.,  to 
paymeifits  made  after  DeK:ember  31, 
1998. 

2.  Form  8233  Procedures 

The  ciurent  regulations  prescribe  a 
procedure  by  which  a  withholding  agent 
may  grant  a  reduced  rate  under  an 
income  tax  treaty  on  payments  to 
nonresident  aliens  for  services  rendered 
in  the  U.S.,  generally  in  connection  with 
a  sporting,  cultural,  scientific,  or  artistic 
event.  The  procedure  involves 
submitting  a  Form  8233  to  the  IRS  for 
review  and  approval  as  instructed  under 
§  1.1441-4(b)(2).  The  regulations 
provide,  in  effsct,  that  the  withholding 
agent  may  not  grant  an  exemption  from 
withholding  imtil  after  a  10-day  period 
beginning  with  the  date  that  the  Form 
8233,  as  reviewed  and  approved  by  the 
withholding  agent,  is  mailed  by  the 
withholding  agent  to  the  IRS.  The 
proposed  regulations  extend  the  10-day 
period  to  2&days. 

Commentators  objected  to  the  20-day ' 
period  and  asked  for  the  .retention  of  the 
10-day  period.  In  addition,  they 
suggested  that,  instead  of  making  the 
treaty  exemption  effective  only  afkar  the 
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submission  of  Form  8233,  the 
exemption  should  be  retroactive  to  the 
date  of  first  payment  covered  by  the 
certificate  if  the  completed  Form  8233 
contains  the  nonresident  alien's  TIN, 
and  if  the  withholding  agent  is  not 
subsequently  notified  by  the  IRS  within 
the  20-day  period  that  the  exemption  is 
not  valid.  After  further  consideration, 
the  comments  are  adopted.  The  10-day 
waiting  period  is  continued  and  the 
approval  of  the  Form  8233  is  made 
retroactive  to  the  date  of  first  payment 
covered  by  the  certificate.  However,  the 
final  regulations  clarify  that  the  IRS 
review  process  does  not  exonerate  the 
withholding  agent  from  liability  for 
underwithholding.  In  its  review,  the  IRS 
simply  insures  that  the  form  contains  all 
of  the  requested  information,  that  the 
country  of  residence  stated  on  the  form 
is  a  country  with  which  the  U.S.  has  an 
income  tax  treaty,  that  the  reduced  rate 
that  the  withholding  agent  plans  to 
apply  is  the  proper  rate  under  the 
applicable  treaty,  and  that,  based  solely 
on  information  contained  on  the  form, 
the  reduced  rate  appears  applicable.  The 
IRS  approval  of  the  form  makes  no 
determination  regarding  whether  the 
withholding  agent's  reliance  on  the  form 
is  reasonable,  based  on  facts  that  the 
withholding  agent  knows  or  has  reason 
to  know  at  the  time  of  the  payment  and^ 
that  are  not  disclosed  to  the  IRS  as  part 
of  the  review  process.  In  addition,  the 
final  regulations  allow  the  90-day  grace 
period  to  apply  to  payments  covered  by 
a  Form  8233,  in  order  to  allow  toie  for 
foreign  persons  who  come  to  the  United 
States  for  the  first  time  and  must 
complete  a  Form  8233  shortly  after 
arrival  to  apply  for  and  obtain  an 
individual  taxpayer  identifying  number. 
See  §  1. 1441-1  (b)(3)(iv). 

The  final  regulations  modify  the 
proposed  rule  under  §  1.1441-l(b)(6) 
reducing  the  amount  of  certain 
compensation  income  by  the  personal 
exemption  under  section  151.  The 
proposed  regulations  allowed  a 
reduction  fbr  the  full  amount  of  the 
exemption.  Commentators  noted  that 
allowing  a  reduction  for  the  full  amount 
of  the  allowaUe  personal  exemption 
may  lead  to  inappropriate  claims  of 
multiple  exemptions  for  nooresident 
aliens  who  come  to  the  U.S.  frequently 
for  short-term  events  or  assignments 
%vith  different  organizations. 
Commentators  were  concerned  that  they 
would  have  no  ability  to  keep  track  of 
prior  claims  of  the  personal  exemption. 
For  this  reason,  the  proration  rule  now 
currently  in  effect,  is  continued  in  the 
final  regulations. 


3.  Reimbursed  Expenses 

Commentators  asked  that  the 
regulations  provide  an  exemption  from 
withholding  for  reimbursed  expenses 
paid  to  a  nonresident  alien  individual  in 
relation  to  performance  of  services  in 
the  U.S.  as  an  independent  contractor. 
A  change  to  the  regulations  is  not 
necessary,  however.  If  the  payments  are 
exempt  from  tax  under  the  Code,  they 
are  exempt  from  withholding  under 
§  1.1441-4(b)(l)(iv).  If,  on  the  other 
hand,  those  payments  are  not  exempt 
under  the  Code,  then  it  would  be 
inappropriate  to  provide  for  an 
exemption  from  withholding  under 
section  1441. 

F.  Comments  and  Changes  to 
§1.1441-5 

In  response  to  comments,  many 
partnership  provisions  have  been 
consolidated  in  this  section.  A  new 
paragraph  (a)  has  been  added  to 
describe  the  steps  necessary  to 
determine  the  status  of  the  payee  for 
withholding  purposes.  The  withholding 
procedures  applicable  to  domestic 
partnerships  are  stated  in  paragraph  (b). 
Jhe  withholding  procediu«s  applicable 
to  foreign  partnerships  are  stated  in 
paragraph  (c).  Paragraph  (d)  describes 
applicable  presumptions  in  the  absence 
of  docvunentation.  Paragraph  (e)  is 
reserved  for  rules  applicable  to  estates 
and  trusts.  Paragraph  (f)  contains  the 
effective  date  provisions.  Corresponding 
provisions  have  been  added  in  §  1.6049- 
5(d)(4),  dealing  with  payments  of 
reportable  amoimts  under  chapter  61  of 
the  Code  to  address  reporting  of 
payments  of  amounts  that  are  not 
subject  to  chapter  3  writhholding. 

Paragraph  (c)(1)  provides  guidance  for 
identifying  the  payee  in  the  case  of  a 
payment  to  a  foreign  partnership.  As  a 
general  rule,  a  payment  to  a  foreign 
partnership  is  treated  as  a  payment 
directly  to  the  partners,  whether  or  not 
documentation  has  been  provided  fbr 
the  partners,  with  two  exceptions:  a 
payment  to  a  "withholding  foreign 
pwtnership"  and  a  pa]rment  to  a  foreign 
partnership  that  has  furnished  a 
certificate  upon  which  the  withholding 
agent  can  rely  to  treat  the  payment  as 
effectively  connected  with  the  conduct 
of  a  U.S.  trade  or  business  are  treated  as 
a  payment  to  the  foreign  partnership 
and  not  to  the  partners. 

Paragraph  (c)(2)  restates  the  rule 
proposed  under  §  1.1441-l(e)(5), 
dealing  with  qualified  intermediaries, 
for  foreign  partnerships  that  are 
withholding  foreign  partnerships.  In 
order  to  avoid  confusion,  a  withholding 
foreign  partnership  is  no  longer  named 
a  qualified  intermediary. 


Paragraph  (c)(3)  deals  with  foreign 
partnerships  that  are  not  withholding 
partnerships.  Paragraph  (c)(3)(iii) 
incorporates  the  withholding  certificate 
provisions  that  were  in  proposed 
S  1.1441-l(e)(3)(iii).  Those  rules  parallel 
the  rules  applicable  to  non-QIs  under 
§  1.1441-l(eM3)(iii)  of  the  final 
regulations.  In  particular,  the 
regulations  require  that  a  statement  be 
attached  to  the  withholding  certificate  if 
necessary  to  provide  information 
sufficient  for  the  withholding  agent  to 
determine  each  partner's  distributive 
share  of  income  subject  to  withholding. 
The  rules  governing  the  statement  are 
stated  in  paragraph  (c)(3)(iv)  and 
parallel  similar  rules  in  §  1.1441- 
l(e)(3)(iv]  of  the  final  regulations 
applicable  to  non-QIs.  At  the  request  of 
commentators,  paragraph  (c)(3)(iii) 
clarifies  that  a  foreign  partnership 
receiving  income  that  is-effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business  is  not  required  to 
furnish  separate  certificates  for  each  of 
its  partners.  Instead,  it  may  furnish  one 
single  withholding  certificate,  even 
though  the  partnership  is  not  a 
withholding  foreign  partnership.  See 
also  paragraph  (c)(lKii)(C).  This 
procediue  is  reasonable  because,  in 
such  a  case,  the  partnership  is  subject  to 
withholding  procedures  imder  section 
1446. 

Paragraph  (d)  describes  the 
presumptions  upon  which  a 
withholding  agent  can  rely  when 
making  payments  to  a  partnership  for 
which  certain  documentation  is  lacking 
or  unreliable.  First,  under  paragraph 
(d)(2).  a  recipient  that  is  presiuned  to  be 
a  partnership  (based  on  presiunptions 
set  forth  in  §  1.1441-l(b)(3)(ii))  is 
presumed  to  be  a  foreign  partnership  if 
certain  indicia  of  foreign  statiis  are 
present.  If.  based  on  siich  a 
presumption,  the  withholding  agent  has 
determined  that  the  payment  is  made  to 
a  foreign  partnership  (presumably  acting 
for  the  account  of  its  partners  since 
intermediary  status  generally  cannot  be 
presumed  in  the  absence  of  valid 
documentation),  uncertainties  may 
remain  regarding  the  status  of  the 
partners,  the  allocation  of  a  payment 
among  them,  or  whether  all  the  partners 
have  been  accounted  for.  Under  the 
final  regulations,  a  payment  that  cannot 
be  reliably  associated  with  a 
withholding  certificate  from  a  partner  is 
presuined  made  to  a  foreign  payee.  As 
a  result,  the  withholding  agent  is 
required  to  withhold  30-percent  from 
the  payment,  without  a  reduction.  Also, 
any  part  of  a  payment  that  it  is  not 
reliably  allocated  to  a  partner  is 
presiuned  allocable  to  the  partner  with 
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the  highest  withholding  rate  or  the 
highest  U.S.  tax  liability  (as  the 
withholding  agent  can  best  estimate)  if 
the  withholding  rates  are  equal.  Third, 
if  the  withholding  agent  does  not  have 
a  reliable  certification  that  all  the 
partners  are  accounted  for,  and,  as  a 
result,  the  withholding  agent  cannot 
reliably  determine  the  distributive  share 
of  any  one  or  more  partners,  then  none 
of  the  payment  can  be  reliably 
associated  with  any  one  partner  and  the 
entire  payment  is  presiuned  made  to  a 
foreign  payee. 

These  procedures  parallel  those 
applicable  to  foreign  intermediaries 
under  §  1.1441-l(b)(3)(v).  They  differ 
from  the  presumptions  stated  in  the 
proposed  regulations  under  §  1.1441- 
l(f)(4)(ii)  which  provided  that  the 
amounts  were  paid  to  a  U.S.  payee  that 
is  not  an  exempt  recipient  Thus,  the 
final  regulations,  by  presuming  that  the 
amounts  are  paid  to  a  foreign  payee, 
require  that  a  30-percent  amount  be 
withheld  on  amounts  subject  to 
withholding  under  chapter  3  of  the 
Code  rather  than  a  31 -percent  amount 
under  the  backup  withholding 
provisions  of  section  3406.  However,  for 
amounts  that  are  not  subject  to  chapter 
3  withholding.  §  1.16049-5(d)(4)  retains 
the  provisions  in  the  proposed 
regulations  that  the  payments  are 
presumed  made  to  a  non-exempt 
recipient  U.S.  payee.  In  such  a  case.  31- 
percent  backup  withholding  applies 
instead  of  30-percent  withholding. 

The  final  r^ulations  under  §  1.1441- 
5(d)(3)(iv)  clarify  that  a  foreign 
partnenhip  that  is  a  withholding  foreign 
partnership  determines  who  the  payee 
is  and  the  status  of  the  payee,  based  on 
the  provisions  of  §  1.1441-l(b)(2)  and 
§  1.1441-5  (c)  and  (d)  in  the  same 
manner  as  if  it  were  making  payments 
directly  to  the  partners  other  than  in 
their  capacity  as  partners.  In  the  absence 
of  documentation  regarding  the 
partnera,  the  pulners  are  presumed  to 
be  foreign  persons  rather  than  U.S. 
persons,  including  for  amounts  that  are 
not  subject  to  chapter  3  withholding.  A 
presumption  of  U.S.  status  for  amounts 
not  subject  to  chapter  3  withholding 
would  not  be  meaningful  because  a 
foreign  partnership  is  not  a  payor  for 
purposes  of  chapter  61  of  the  Code  and 
backup  withholding  imder  section  3406 
when  making  payments  to  its  partners. 
Therefore,  payments  made  by  a  foreign 
partnership  to  its  partners  are  not 
reportable  under  chapter  61  and  are  not 
subject  to  backup  withholding.  Instead, 
a  foreign  partnership  must  file  an 
annual  return  on  Form  1065  and  report 
each  partner's  distributive  share  on 
Forms  K-1,  which  forms  are  filed  with 
the  IRS  with  a  copy  to  each  partner. 


Such  filing  requirements  apply  in  all 
cases  in  which  the  foreign  partnership 
derives  U.S.  income,  irrespective  of 
whether  the.tax  liability  has  been 
satisfied  by  withholding  at  source  or 
whether  all  the  partners  are  foreign.  See 
section  6031  and  §§  1.603 1-1  (c)  and 
1.603l(b)-lT.  However,  in  order  to 
reduce  the  burden  on  foreign 
partnerships  that  are  not  withholding 
foreign  partnerships,  the  IRS  and 
Treasiuy  are  plaiming  to  issue 
regulations  under  section  6031  that 
would  eliminate  the  filing  requirement 
under  section  6031  for  foreign 
partnerships  that  are  not  engaged  in  a 
U.S.  trade  or  business,  that  furnish 
appropriate  documentation  for  each  of 
their  f>artners,  and  whose  partners'  U.S. 
tax  liabilify  has  been  fully  satisfied  at 
source. 

Commentators  asked  that  foreign 
partnerships  be  allowed  to  certify  under 
penalties  of  perjury  that  all  the  partners 
are  foreign  and  to  use  the  same  sub- 
accounting  procedures  that  qtialified 
intermediaries  may  use.  In  particular, 
where  a  partner  is  entitled  to  reduced 
withholding  under  the  regulations 
without  providing  a  TIN,  commentators 
argue  that  there  should  not  be  a 
requirement  that  the  partnership's 
intermediary  withholding  certificate 
specify  that  partner's  distributive  share 
of  the  item  of  income  paid  to  the 
partnership.  Also,  they  aigue  that  there 
should  not  be  a  requirement  that  a 
separate  Form  1042-5  be  filed  under  the 
partner's  name.  Instead,  the 
partnership's  intermediary  withholding 
certificate  should  indicate  the  aggregate 
distributive  shares  of  all  members 
entitled  to  a  single  rate,  and  reporting 
should  be  done  on  the  aggregate  amount 
under  the  partnership's  account.  These 
comments  are  similar  to  those  received 
for  non-QIs  and  are  not  adopted  for  the 
same  reasons  that  they  are  rejected  for 
non-QIs.  It  is  important  to  retain  the 
distinction  between  foreign  partnerehips 
that  qualify  as  withholding  agents  (i.e., 
those  that  are  withholding  foreign 
partnerships  or  are  subject  to  section 
1446)  and  those  that  are  not  qualified  to 
act  as  withholding  agents.  If  a  foreign 
partnership  is  not  a  withholding  foreign 
partnership,  it  should  not  be  permitted 
to  certify  the  status  of  its  partners  on 
their  behalf. 

Commentators  asked  that  a  foreign 
entity  holding  a  passive  investment  for 
its  own  account  be  allowed  to  use  the 
withholding  procedures  applicable  to 
foreign  corporate  entities,  irrespective  of 
its  actual  classification  for  tax  purposes. 
It  is  argued  that,  in  many  cases, 
investments  are  structured  using 
organizations  that,  under  the  default 
classification  rules  of  the  check-the-box 


regulations  would  be  classified  as 
partnerships.  In  order  to  avoid  more 
onerous  withholding  procedures,  these 
entities  would  normally  prefer  a 
corporate  classification.  It  is  argued  that 
the  need  to  make  an  election  for  this 
purpose  is  an  unnecessary  step  that 
should  be  eliminated.  This  comment  is 
not  accepted  because  the  election 
procedure  to  insure  corporate 
classification  is  simple  and  serves  an 
important  compliance  role. 

At  the  request  of  commentators,  the 
final  regulations  in  §  1.1441-7(a)  clarify 
that,  if  a  nominee  holds  an  interest  in 
a  domestic  or  foreign  partnership  on 
behalf  of  a  partner  and  provides  the 
partnership  with  the  information 
required  under  §  1.6031(c>-lT(a)  with 
respect  to  the  partner,  the  nominee  is 
deemed  to  have  satisfied  its  obligations 
as  a  withholding  agent  imder  chapter  3 
of  the  Code  and  has  no  liability  for 
imderwithholding  on  the  partner's 
distributive  share  of  the  amounts  to 
which  the  furnished  information 
pertains.  This  rule  reflects  the  feet  that 
a  custodian  holding  a  partnership 
interest  for  an  investor  often  lacks  the 
information  needed  to  determine  which 
withholding  regime  applies  to  income 
from  the  partnership.  The  necessary 
information  to  correctly  withhold  on 
partnership  income  is  ofien  only  known 
to  the  partnership  and  is  not  easily 
accessible  to  the  oistodian.  On  the  other 
hand,  the  partnership,  which  is  also  a 
withholding  agent,  or  has  withholding 
responsibilities,  has  the  information 
necessary  to  determine  how 
withholding  should  apply.  It  is  also- 
responsible  for  filing  the  partnership 
return  and  furnishing  the  Forms  K-1  to 
the  partnera. 

Some  commentators  requested  that  a 
withholding  agent  should  be  permitted 
to  rely  on  a  withholding  certificate 
provided  directly  by  a  partner,  without 
a  withholding  certificate  from  the 
partnership.  The  commentatora  argue 
that  this  reliance  rule  would  permit- 
partners  to  claim  a  reduced  rate  of 
withholding  even  though  the 
partnership  refuses  to  cooperate  and  to 
submit  the  proper  documentation.  This 
suggestion  is  iu)t  accepted  because  it 
would,  in  effect,  read  the  partnership 
withholding  certification  rules  out  of 
the  regulations.  It  may  also  become  m 
source  of  confusion  for  withholding 
agents  who  would  not  always  know 
how  reliable  the  partner's  information 
is.  The  IRS  and  Treasury  believe  that  the 
partnership  withholding  certificate 
provides  important  information  to  the 
withholding  agent,  such  as  each 
partner's  distributive  share  of  the 
payment  In  addition,  in  the  absence  of 
a  partnenhip  withholding  certificate. 
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the  withholding  agent  would  lack 
information  required  to  be  stated  on  the 
Form  1042-S  (e.g.,  the  partnership's 
EIN)  and  compliance  may  be  weakened 
as  a  result 

G.  Comments  and  Changes  to 
§1.1441S 

1.  Address  Rule 

Comments  were  received  asking 
reconsideration  of  the  proposal  to 
eliminate  the  address  nile  for  dividends. 
The  IRS  and  Treasury  believe,  however, 
that  there  is  no  longer  a  justification  for 
the  address  rule  as  in  effect  under 
current  law.  When  the  payment  is  made 
directly  to  a  foreign  beneficial  owner, 
there  is  no  justi6cation  for  not  requiring 
a  Form  W-6  from  the  owner  in  the  same 
manner  that  is  required  for  payments  on 
debt  obligations.  In  the  case  of  payments 
of  dividends  to  foreign  intermediaries, 
the  proposed  and  final  regulations 
provide  for  new  intermediary 
procedures  that  are  more  adapted  to  the 
monitoring  of  abusive  claims  of  treaty 
benefits  than  is  the  address  rule.  For 
these  reasons,  the  address  rule  is  not 
reinstated.  j^-  -;v  ° 

2.  Reliance  on  Withholding  Certificate 

In  response  to  comments,  §  1.1441- 
6(b)(1)  clarifies,  by  cross-reference  to 
§  1.1441-l(e)(4)(viii)  dealing  with 
reliance  on  withholding  certificates,  that 
a  withholding  agent  may  rely  on 
information  and  certifications  in  a 
certificate  without  having  to  inquire 
into  the  truthfulness  thereof,  absent 
actiial  knowledge  or  reason  to  know 
otherwise.  Therefore,  absent  actual 
knowledge  or  reason  to  know  that  such 
claims  are  false,  a  withholding  agent 
may  rely  on  claims  on  a  Form  W-8  of 
beneficial  ownership  and  residence  by  a 
person  claiming  benefits  under  a  tax 
treaty.  Under  these  principles,  a 
withholding  agent  may  rely  on 
representations  from  a  foreign  person 
regarding  the  application  of  foreign  tax 
laws  or  certifications  regarding  the 
cirounstances  of  the  iteipient  or  of  the 
transaction.  In  partictilar,  a  withholding 
agent  may  rely  on  the  recipient's 
representation  made  by  furnishing  a 
beneficial  owner  withholding  certificate 
that  it  is  a  beneficial  owner  of  the 
income.  If  the  address  on  a  withholding 
certificate  comports  with  a  claim  of 
residence  in  a  particular  country,  a 
withholding  agent  may  also  rely  on  such 
address  as  indicative  of  residence,  even 
though  the  determination  of  residence 
for  tax  treaty  purposes  may  be  far  more 
complex  than  establishing  an  address  in 
the  treaty  coimtry  and  is  likely  to 
involve  the  applidalion  of  foreign  tax 
laws,  particularly  in  the  case  of  a  person 


other  than  an  individual.  However,  if 
the  withholding  agent  knows  that  the 
representations  on  a  Form  W-8  are 
inconsistent  with  foreign  laws  or  with 
the  recipient's  or  the  transaction's 
circumstances,  then  the  withholding 
agent  must  question  the  basis  for  the 
representations. 

3.  Requirement  of  a  TIN 

Commentators  have  suggested  that  the 
final  regulations  require  a  TIN  only  for 
related  party  transactions  subject  to 
treaty  rate  withholding.  This  would 
eliminate  the  need  to  provide  a  specific 
list  of  payments  exempt  from  a  TIN 
requirement.  This  suggestion  is  not 
adopted  because  the  IRS  and  Treasury 
believe  that  the  TIN  requirement  is 
useful  in  monitoring  claims  of  reduced 
rates  under  tax  treaties  for  all 
transactions.  Because  the  procedures  for 
obtaining  a  TIN  are  simple,  the  TIN 
requirement  for  non-market  based 
transactions  is  not  viewed  as  overly 
burdensome  relative  to  the  compliance 
benefits. 

Section  1.1441-l(eM4)(vii} 
enumerates  the  instances  in  which  a 
TIN  must  be  furnished  on  a  withholding 
certificate.  Under  the  proposed  rules,  a 
TIN  is  required  to  obtain  the  benefit  of 
reduced  withholding  under  an  income 
tax  treaty,  luiless  the  payment  consists 
of  dividends  paid  on  publicly  traded 
stocks.  Conunentators  have  requested 
that  the  exemption  bom  having  to 
furnish  a  TIN  be  extended  to  other 
securities,  including  pre- 1964  bonds 
and  other  debt  obligations,  payments  on 
any  mutual  fund  investment  (e.g.,  an 
open-end  mutual  fund),  interests  in 
publicly-traded  grantor  trusts  generating 
royalty  income,  interest-  and  dividend- 
equivalent  payments  on  the  loan  of 
exempted  publicly  traded  stocks  or 
securities,  income  from  repurchase 
agreements  involving  exempted 
publicly  traded  stocks  or  securities, 
dividends  on  non-publicly  traded 
stocks,  interest  on  syndicated  or  bank 
loans,  income  from  publicly-traded 
grantor  trusts,  contingent  interest,  and 
amounts  paid  on  private  placements  of 
stocks  or  securities. 

In  response  to  these  comments,  the 
final  regulation  are  amended  to  expand 
the  categories  of  income  for  which  a  TIN 
is  not  required  to  be  furnished.  Under 
the  final  regulations,  the  categories  are 
dividends  and  interest  on  publicly 
traded  securities,  dividends  on 
redeemable  securities  issued  by  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80e-l}.  income  related  to 
loans  of  publicly  traded  securities,  and 
dividends,  interest,  or  royalties  from 
units  of  beneficial  interest  in  a  publicly 


offered  and  registered  unit  investment 
trusts.  See  §  1.1441-6(b)(2)(ii).  The 
covered  securities  extend  to  foreign 
securities  as  well  as  U.S.  securities. 
Also,  in  response  to  comments  that  the 
regulations  should  provide  a  reliable 
source  to  determine  whether  or  not  a 
stock  (or  other  security)  is  publicly 
traded,  the  regulations  clarify  that 
section  1092(d)  and  §  1.1092(d)-l  apply 
to  determine  whether  a  stock  or  security 
is  publicly  traded  for  this  purpose.  An 
exception  is  not  made  for  other 
securities  because  the  IRS  and  Treasury 
believe  that  the  TIN  exemptions  should 
be  limited  to  income  arising  from 
securities  that  are  publicly  traded  and 
should  not  extend  to  securities  held  and 
transacted  as  part  of  a  private  business 
relationship.  Also,  an  exception  is  not 
made  for  sale-repurchase  transactions 
(repos)  because  repos  completed  within 
a  6-month  period  give  rise  to  income 
that  is  treated  as  short-term  ODD  for  tax 
purposes.  Such  income,  if  earned  by  a 
foreign  person,  is  exempt  from  chapter 
3  withholding.  Because  the  type  of  repo 
transaction  that  Mrould  be  equivalent  to 
the  type  of  TIN-exempted  market 
transactions  would  generally  be  of 
substantially  shorter  duration,  the  IRS 
and  Treasury  believe  that  it  is  not 
appropriate  to  jHovide  an  exemption  for 
more  than  6-month  repo  transactions. 

Comments  suggested  that  requiring 
TINs  on  intermediary  certificates  is  an 
undue  compliance  burden  when 
reporting  is  not  done  to  the 
intermediary's  account,  especially  if  the 
Form  W-6  of  any  underlying  beneficial 
owner  is  not  required  to  bear  a  TIN. 
Commentators  argue  that  any  IRS 
compliance  concerns  can  be  met 
without  the  requirement  for  a  TIN  from 
a  non-qualified  intermediary  since  U.S. 
withholding  agents  would,  in  any  event, 
supply  the  identification  and  address  of 
the  beneficial  owners  to  the  IRS  on 
Form  1042-S.  The  final  regulations 
eliminate  the  need  for  a  TIN  on  a  non- 
qualified intermediary  certificate  and  on 
a  certificate  frt)m  a  foreign  partnership 
that  is  not  a  withholding  foreign 
partnership.  However,  a  TIN  continues 
to  be  required  in  the  case  of  a  qualified 
intermediary  certificate  or  in  the  case  of 
a  certificate  from  a  foreign  partnership. 

Some  commentators  asked  that  the 
TIN  requirement  be  made  optional. 
They  argue  that  this  would  provide  a 
reasonable  accommodation  to  foreign 
investors  who  only  occasionally  or 
rarely  enter  into  financial  transactioiu 
involving  U.S.  securities.  This  comment 
is  not  adopted;  instead,  the  final 
regulations  broaden  the  types  of 
transactions  exempt  from  the 
requirement  to  provide  a  TIN.  This 
change  should  alleviate  the  concern 
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expressed  by  these  commentators.  Also, 
commentators  asked  that  the  final 
regulations  provide  an  exemption  for 
intermediaries  with  a  small  number  erf 
foreign  accounts  (500  or  less).  This 
suggestion  is  also  not  adopted  in  light 
of  the  £act  that  the  burden  of  manually 
processing  account  information  for 
compljring  with  these  regulations 
should  be  outweighed  by  the  substantial 
compliance  benefits. 

With  regard  to  documentary  evidence 
required  to  validate  a  TDM  used  to 
support  a  claim  of  treaty  benefits, 
commentators  asked  that  the 
documentary  evidwice  remain  valid 
indefinitely  rather  than  expire  after 
three  years  as  provided  in  the  proposed 
regulations.  See  §  1.1441-6(c).  This 
comment  is  not  adopted.  The 
withholding  certificates,  and  the  TIN 
showing  on  that  certificate,  are  used  to 
represent  many  facts,  including  the 
foreign  status  of  the  owner  and  his 
residence  for  tax  treaty  benefit  purposes. 
These  focts  may  change  frequently, 
particularly  for  individuals,  and  it  is 
important  that  beneficial  owners 
recertify  their  status  periodically  to  the 
IRS.  TUs  recertification  is  also 
important  because  withholding  agents 
cannot  monitor  the  continued  validity 
of  the  original  residence  claim,  since  the 
TIN  on  the  certificate  does  not  indicate 
which  country  of  residence  has  been 
represented  to  the  IRS  as  part  of  the 
certification  process. 

The  final  regulations  do  not  adopt  a 
comment  that  some  organizations 
claiming  tax-exempt  status  under 
section  501(c)  should  be  exempt  from 
the  requirement  to  obtain  and  furnish  a 
TIN  if  the  organization  is  a  universally 
recognized  charitable  organization,  such 
as  a  church  or  religious  order.  As 
previously  stated,  TINs  are  used  by  the 
IRS  to  electronically  process  and  match 
tax  information.  Any  exception  to  the 
TIN  requirement  precludes  such 
electronic  processing.  In  light  of  the 
ease  with  which  such  organizations  can 
obtain  an  EIN,  the  IRS  and  Treasury 
believe  that  no  change  to  the  proposed 
regulations  is  justified.  However,  the 
regulations  clarify  that  a  TIN  is  required 
from  a  foreign  exempt  organization  or 
foreign  private  foundation  only  to  the 
extent  it  claims  a  reduced  rate  of 
withholding  solely  based  upon  its 
exempt  status  or  if  a  TIN  is  otherwise 
required  frxim  non-tax  exempt  taxpayers 
in  order  to  claim  a  reduced  rate  of 
withholding  (e.g.,  under  an  income  tax 
treaty).  Also,  a  foreign  private 
foundation  is  not  required  to  furnish  a 
TIN  for  income  subject  to  the  4-percent 
tax  under  section  4948(aj  if  such  income 
would  otherwise  be  exempt  from  tax 


imder  the  Code  if  paid  to  a  foreign 
person  that  is  not  a  private  foundation. 

4.  Certification  and  Electronic  Matching 
of  TINs 

The  final  regulations  are  revised  to 
specify  that  a  taxpayer  must  provide  the 
IRS  with  a  certificate  of  residence  to 
enable  it  to  certify  a  TIN  if  that 
procedure  is  available  in  the  coimtiy  of 
residence.  Docimientary  evidence  is 
permitted  as  an  alternative  means  of 
establishing  residence  in  a  treaty 
country  only  if  a  certificate  of  residence 
is  not  reasonably  available  from  the  tax 
administration  in  the  country  of 
residence.  This  change  reflects  the  view 
that  a  certificate  of  residence  is  more 
reliable  evidence  of  tax  residence  in  a ' 
treaty  country  than  is  documentary 
evidence.  The  obligation  to  furnish  a 
certificate  of  residpnce  if  one  is 
available  does  not  ^ply  to  corporate 
bodies  who  may,  instead,  famish 
incorporation  documents  establishing 
their  status  as  a  corporate  body  in  the 
applicable  treaty  jurisdiction. 

The  final  regulations  retain  the 
provision  in  the  pn^MMed  regulations 
regarding  the  electronic  confirmation  by 
a  withholding  agent  of  a  TIN  under 
procedures  to  be  prescribed  by  the  IRS. 
The  IRS  has  undertaken  a  TIN-matching 
prototype  in  the  past.  See  60  PR  66243 
(December  21, 1995).  More  recently,  the 
IRS  and  Treasury  issued  a  regulation 
under  §  31.3406(j)-l  (1997-26  I.R.B.  4) 
and  Rev.  Proc.  97-31  (1997-26  I.R.B.  6) 
making  a  TIN-matching  program 
available  to  Federal  agency  payora  of 
reportable  payments  under  section 
3406.  TIN-matching,  however,  will  not 
app]|y  for  chapter  3  withholding 
purposes  until  specifically  implemented 
by  the  KS. 

5.  Treaty  Benefits  for  Payments  to 
Hybrids 

The  proposed  regulations  provide 
guidance  on  procedures  for  claiming 
reduced  witUiolding  rates  under  an 
income  tax  treaty.  For  this  purpose,  the 
proposed  regulations  define  the  term 
beneficial  owner  under  foreign  law. 
principles.  See  proposed  §§  1.1441- 
l(c)(6)(i)(B)  and  1.1441-6(bM4). 
Commentators  were  divided  on  whether 
the  proposed  rule  is  a  correct 
interpretation  of  the  treaty.  In  particular, 
several  commentators  noted  that  the 
term  beneficial  owner  is  meant  to  be 
defined  under  the  source  country's 
domestic  law.  Also,  commentators 
asked  whether  the  proposed  rules  were 
solely  for  withholding  purposes  or  were 
meant  to  define  a  foreign  beneficial 
owner's  eligibility  for  treaty  benefits  for 
purposes  of  section  894. 


In  part  in  response  to  these 
comments,  temporary  regulations  have 
been  issued  under  section  894  (62  FR 
35673,  (Uiblished  July  2, 1997)  that  are 
largely  consistent  with  the  principles 
contained  in  the  proposed  withholding 
regulations.  Under  these  temporary 
regulations,  a  reduced  withholding  rate 
applies  under  an  income  tax  treaty  only 
to  the  extent  that  the  income  is  treated 
as  derived  by  a  resident  of  the 
applicable  treaty  jurisdiction.  Income  is 
treated  as  being  so  derived  only  to  the 
extent  it  is  taxed  in  the  hands  of  the 
resident  as  income  of  a  resident  of  the 
applicable  treaty  jurisdiction.  The  final 
withholding  regulations  have  been 
modified  to  reflect  these  temporary 
regulations. 

The  regulations  under  §  1.1441- 
6(b)(4)(ii)  finalize  the  rules  regarding  the 
type  of  withholding  certificates  that 
must  be  furnished  in  situations 
involving  hybrid  entities  where  the 
payment  is  made  to  the  entity  but  the 
benefit  is  determined  by  the  status  of 
the  interest  holder.  Generally,  a 
partnership  Form  W-8  would  have  to  be 
provided  by  the  interest  holder,  which 
form  must  be  presented  by  the  entity  on 
behalf  of  the  interest  holder.  In  order  to 
reduce  the  burden  in  the  case  of  reverse 
foreign  hybrid  entities  (e.g.,  foreign 
mutiial  funds  treated  as  corporations  for 
U.S.  tax  purposes  but  as  fiscally 
transparent  entities  for  foreign 
countries'  law  purposes),  the  final 
regulations  allow  those  entities  to 
become  qualified  intermediary,  so  that, 
like  foreign  partnerships  and  entities 
acting  as  intermediaries  for  others,  they 
may  present  a  global  Form  W-8  to  a 
U.S.  withholding  agent  instead  of 
furnishing  individual  forms  for  each  of 
their  shareholders  who  claim  a  benefit 
under  an  income  tax  treaty.  See 
Sl.l441-l(e)(5)(iiMC). 

The  preamble  to  the  temporary 
regulations  under  section  894  indicates 
that  withholding  agents  should  consider 
the  effect  of  the  regulations  on  their 
withholding  obligations,  including  the 
need  to  obtain  new  withholding 
certificates  to  confirm  claims  of  treaty 
benefits  for  payments  made  on  or  after 
the  effective  date  of  §  1.894-lT(d).  Until 
the  final  regulations  unda*  section  1441 
are  effective  (i.e.,  until  1999), 
withholding  agents  may  continue  to  rely 
on  Forms  1001  regarding  claims  of 
reduced  rates  under  income  tax  treaties. 
In  addition,  with  respect  to  dividends, 
no  Form  1001  is  generally  required  due 
to  the  alternative  "address"  rule. 
However,  withholding  agents  that  are 
making  payments-in  1998  should 
require  new  Forms  1001  for  payments 
that  they  believe  are  affected  by  the 
provisions  of  §  1.894-lT(d)  in  order  to 


53410      Federal  Register  /  Vol.  62,  No.  198  /  Tuesday,  October  14,  1997  /  Rules  and  Regulations 


insure  that  representations  regarding 
entitlement  to  a  reduced  rate  under  an 
income  tax  treaty  are  given  in  light  of 
the  provisions  of  §  '  .894-lT(d).  For  this 
purpose,  withholding  agents  may  rely 
on  Forms  1001  that  are  prepared  and 
furnished  in  accordance  with  the 
procedures  described  in  §  1.1441- 
6(bH4)(ii),  even  though  these  procedures 
are  not  effective  until  1999.  Thus,  for 
example,  if  the  withholding  agent  pays 
to  a  foreign  reverse  hybrid  entity,  it  may 
rely  on  a  Form  1001  furnished  by  the 
entity  even  though  the  name  of  the 
beneficial  owner  is  that  of  the  entit3r'8 
interest  holder.  Implicit  in  the  entity's 
presentation  of  a  Form  1001  firom  its 
interest  holder  is  a  representation  that 
the  interest  holder  is  a  resident  of  an 
applicable  treaty  country  and  derives 
the  income  paid  to  the  entity  within  the 
meaning  of  §  1.894-lT(d)(l).  A  Form 
1001  obtained  in  1998  is  valid  until 
December  31, 1999  (except  to  the  extent 
that  circumstances  change  affecting  its 
validity).  Payments  made  after  1998  to 
persons  for  whom  the  withholding  agent 
does  not  hold  a  certificate  will  require 
a  new  Form  W-8. 

In  view  of  the  temporary  regulations 
under  §  1.894-lT(d).  several 
commentators  have  asked  for  guidance 
on  how  to  apply  the  "reason-to-know" 
standard  to  self-certifications  of 
entitlement  to  treaty  benefits  in 
situations  involving  hybrid  entities.  The 
regidations  do  not  include  special 
guidance  on  this  point,  because  the  IRS 
and  Treasury  believe  that  the  due 
diligence  issues  in  this  context  are  not 
different  from  those  arising  in  other 
contexts.  Therefore,  withholding  agents 
may  rely  on  the  general  principles  in 
§  1.1441-l(e)(4)(viii)  (that,  absent  actual 
knowledge  or  reason  to  know  otherwise, 
a  withholding  agent  may  rely  on 
information  and  certifications  without 
having  to  inquire  into  the  truthfulness 
thereof)  and  in  §  1.1441-6(b)(4Hii)  (that 
a  withholding  agent  may  rely  on 
representations  that  the  beneficial 
owner  derives  the  income  within  the 
meaning  of  §  1.894-T(d)  and  is  a 
resident  of  the  treaty  country  without 
inquiring  into  the  truthfulness  thereof  or 
researching  foreign  law).  For  example,  if 
a  withholding  agent  knows  that  a  person 
whose  name  is  on  a  Form  1001  or  a 
Form  W-8  is  an  interest  holder  in  an 
entity  and  that  the  treaty  country  where 
the  person  claims  residence  generally 
treats  the  entity  as  a  non-fiscally 
transparent  entity,  the  withholding 
agent  would  have  reason  to  know  that 
a  claim  of  reduced  rate  by  such  person 
may  not  be  reliable  and  should  make 
further  inquiries.  Generally,  any  claim 
of  treaty  benefits  by  interest  holders  in 


a  U.S.  LLC  should  be  scrutinized  based 
on  many  published  indications  that 
foreign  countries  generally  regard  U.S. 
LLC's  as  corporate  entities. 

6.  Certification  of  EntiUement  to 
Benefits  Under  an  Income  Tax  Treaty 

The  proposed  regulations  do  not 
contain  special  procedures  regarding  the 
manner  in  which  a  foreign  person  can 
establish  that  it  satisfies  the  conditions 
under  applicable  limitation  on  benefits 
provisions  of  an  income  tax  treaty.  This 
matter  is  indirecUy  addressed  in 
§  1.1441-6(b)(l)  for  foreign  persons 
claiming  benefits  under  an  income  tax 
treaty  that  are  required  to  file  a 
disclosure  statement  under  section  6114 
if  they  are  related  to  the  withholding 
agent  and  the  amounts  received  during 
the  calendar  year  that  exceed  $500,000. 

After  further  consideration,  the  IRS 
and  Treasury  have  detefmined  that 
certification  procedures,  as  had  been 
suggested  in  Notice  94-S5  (1994-2  CB 
511),  issued  under  the  U.S.-Outch  tax 
treaty,  are  not  procedures  that  could 
recdistically  be  extended  to  all  tax 
treaties  within  a  reasonable  time  frame, 
if  at  all.  Instead,  the  IRS  and  Treasury 
believe  that  an  approach  relying  on  self- 
certification  and  proper  disclosure  to 
the  IRS  is  more  practical.  Therefore,  the 
final  regulations  provide  in  §  1.1441- 
6(c)(5)(i)  that  those  persons  who  are 
required  to  furnish  an  IRS-certified  TIN 
must,  as  part  of  the  TIN  certification 
process,  certify  that  they  satisfy  the 
conditions  of  an  applicable  liinitation 
on  benefits  provision.  For  this  purpose, 
the  person  must  attach  an  afiidavit  to 
the  request  for  certification,  describing 
sufficient  facts  for  the  IRS  to  determine 
the  basis  upon  which  such  condition^ 
are  satisfied.  The  IRS  review  of  a  foreign 
person's  aRidavit  does  not  constitute  an 
audit  of  the  taxpayer  on  this  issue.  In 
view  of  these  new  procedures.  Notice 
94-65  is  withdrawn. 

The  final  regulations  also  provide 
under  §  1.1441-6(c)(5)(ii)  that  a  taxpayer 
(other  than  an  individual)  applying  for 
IRS  certification  of  its  TIN  must  certify 
to  the  IRS  that  any  income  for  which  it 
intends  to  claim  benefits  under  an 
applicable  income  tax  treaty  is  income 
that  will  properly  be  treated  as  derived 
by  itself  within  the  meaning  of  §  1.894- 
lT(d)(l). 

7.  Reporting  Under  Section  61 14 

Under  proposed  §  1.1441-6(b)(l),  a 
taxpayer  receiving  income  benefitting 
fiom  a  reduced  rate  under  an  income  tax 
treaty  is  required  to  file  an  information 
retiun  under  section  6114  if  it  is  related 
to  the  withholding  agent  and  the 
amounts  "paid"  diuing  the  taxable  year 
exceed  $500,000.  The  final  regulations 


modify  the  $500,000  condition  by 
providing  that  the  requirement  to  file  an 
information  return  applies  only  to 
amounts  "received"  during  the  calendar 
year  that,  in  the  aggregate,  exceed 
$500,000.  The  revision  clarifies  that  the 
test  is  not  intended  to  be  applied  on  a 
per-withholding  agent  basis.  Rather,  the 
$500,000  threshold  is  intended  to 
measure  the  total  amount  received  by 
the  taxpayer,  whether  from  one  or 
several  related  withholding  agents. 

The  final  regulations  under  section 
61 14  are  also  revised  to  allow  the  IRS 
to  eliminate  duplicate  reporting 
requirements  for  payments  received  by 
a  foreign  taxpayer  that  must  be  reported 
both  on  a  Form  5472  under  section 
6038A  and  under  section  6114.  See 
§  301.6114-l(c)(6).  Such  change  is  to  be 
reflected  in  the  applicable  forms  and 
instructions. 

8.  Joint  Owners 

One  commentator  suggested  that  since 
a  joint  owner  can  get  a  separate  Form 
1042-S,  the  final  regulations  imder 
§  1.1441-6  should  let  each  joint  owner 
claim  its  own  treaty  rate  (if  different)  on 
its  pro-rata  share  of  the  income.  This 
suggestion  is  not  adopted  because  of  the 
difBculties,  generally,  for  each  joint 
owner  to  present  reliable  representation  ' 
of  its  pro-rata  share  of  the  income  being 
paid. 

9.  Claim  of  Treaty  Benefits  by  U.S. 
Taxpayer 

A  commentator  noted  that  the  existing 
regulations  under  §  1.1441M(b)(2)  Call  to 
address  the  situation  of  a  foreign 
national  who  is  a  resident  alien  of  the 
United  States  under  section  7701(b)  and 
under  a  treafy  tie-breaker  rule,  but  who 
is  entitied  to  treafy  benefits  under  a 
treafy  saving  clause  exception.  The 
commentator  indicated  that  procedures 
are  needed  to  allow  such  persons  to 
submit  proper  forms  and 
documentation.  According  to  the 
commentator,  such  persons  entitied  to 
treaty  benefits  often  are  not  currentiy 
residents  of  a  treafy  country,  do  not 
have  a  permanent  residence  address  in 
the  foreign  country  of  which  they  are 
claiming  benefits,  and  are  not  able  to 
obtain  certification  or  documentation  to 
satisfy  the  three-year  rule  imder 
§1.1441-6(c)(4).  Further,  the 
commentator  argued  that  the  regulations 
should  specify  which  form  such  persons 
can  file  to  claim  treafy  benefits  (under 
the  proposed  regulations  neither  Form 
W-8  nor  W-9  would  accommodate  this 
claim).  In  response  to  this  suggestion, 
paragraph  (b)(5)  is  added  to  allow  a  U.S. 
taxpayer  to  claim-  benefits  under  an 
income  tax  treaty  on  a  Form  W-9  or 
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such  other  form  as  the  IRS  may 
prescribe. 

H.  Comments  and  Changes  to§l .2441- 

7 

1.  Withholding  Agent's  Due  Diligence 
Standards 

Section  1.1441-7(b)(l)  is  restated  to 
clarify  that  a  withholding  agent  is  under 
a  general  due  diligence  standard  to 
determine  its  withholding  obligations 
based  on  its  actual  knowledge  or  reason 
to  know,  if  based  on  such  knowledge  or 
reason  to  know,  it  appears  ^t  the 
obligation  to  withhold  or  report  the 
payment  is  greater  than  would 
otherwise  be  the  case.  This  due 
diligence  standard  applies  generally,  not 
just  in  the  context  of  determining  the 
extent  to  which  a  Mdthholding  agent  can 
rely  on  a  withholding  certificate. 
Therefore,  for  example,  if  a  withholding 
agent  has  reasons  to  believe  that  a 
foreign  beneficial  owner  of  interest 
income  is  related  to  the  debtor,  so  that 
the  portfolio  interest  exemption  may  not 
be  available,  the  withholdbig  agent 
should  make  an  inquiry  in  order  to 
ascertain  whether  the  portfolio  interest, 
in  fact,  applies.  The  fact  that  the  Form 
W-8  is  not  required  to  certify  lack  of 
relationship  does  not  mean  that  the 
withholding  agent  can  ignore  what  it 
knows  or  otherwise  suspects  if  such 
knowledge  or  reason  to  know  affect*  the 
tax  liabilify  of  the  beneficial  owner 
which  withholding  under  chaptra  3  of 
the  Code  is  intended  to  satisfy. 

2.  Due  Diligence  Safe  Harbors 

Some  commentators  asked  that  the 
standard  of  care  governing  the 
withholding  agent's  liability  should  be 
actual  knowledge  rather  than  reason  to 
know,  especially  in  the  context  of  high- 
volume  commercial  transactions  whrne 
there  is  not  necessarily  a  pre-existing 
client  relationship.  In  response  to  this 
comment,  the  final  regulations  define 
reason  to  know  so  that  certain 
circumstances  described  in  paragraphs 
(b)(2)(ii)  (A)  through  (F)  are  the  only 
circumstances  that  require  the 
withholding  agent  to  exercise  due 
diligence  (other  than  actiial  knowledge). 
Further,  examples  are  added  regarding 
the  documentation  that  a  virithholding 
agent  may  rely  on  in  order  to  correct  a 
defective  Form  W-a.  This  limitation 
only  applies  to  payments  made  by  a 
financial  institution  with  which  a 
customer  may  open  an  account  that 
consists  of  portfoho  interest,  payments 
on  publicly  traded  securities  described 
in  §  1.1441-6(b)(2)(ii).  deposit  interest 
with  banks  or  other  financial 
institutions  as  described  in  sections 
871(i)(2)(a)  and  881(d),  or  original  issue 


discount  (or  interest)  on  obligations 
with  a  maturify  of  183  days  or  less  from 
the  date  of  original  issue. 

The  final  regulations  eliminate  the 
need  to  inquire  further  when  the 
customer  directs  the  financial 
institution  to  make  a  payment  to 
another  U.S.  financial  institution.  While 
such  direction  may  indicate  that  the 
account  holder  is,  in  fact,  residing  in  the 
U.S..  the  burden  of  this  due  diligence 
requirement  outweighs  the  compliance 
benefits. 

However,  the  final  regulations  impose 
a  dufy  to  inquire  when  a  payment  is 
directed  to  a  P.O.  box  or  an  in-care-of 
address  where  the  withholding  agent 
has  a  permanent  address  on  file  for  the 
payee  that  is  neither  a  P.O.  box  or  an  in- 
care-of  address.  Contrary  to  the 
comments,  the  IRS  and  Treasury  believe 
that  how  a  payment  is  directed  may 
indicate  that  die  beneficial  owner 
wishes  not  to  disclose  his  or  her  place 
of  residence.  As  stated  above,  the 
beneficial  owner  may  be  treated  as  a 
foreign  person  despite  a  P.O.  box 
address;  however,  such  treatment  would 
require  that  the  withholding  agent 
obtain  evidence  of  foreign  status  in 
addition  to  theForm  W-8. 

The  final  regulations  add  a  due 
diligence  item.  A  withholding  agent 
may  not  rely  on  a  claim  of  partnership 
status  on  a  Form  W-8  if  the  name  of  the 
person  on  the  form  indicates  that  the 
entify  may  be  the  type  of  entify  that  is 
on  the  per  se  list  of  foreign  corporations 
inchided  in  §  301.7701-2(b)(8)(i).  unless 
the  form  explains  that  the  enttty  is  a 
grandfathered  partnership. 

2.  Authorized  Foreign  Agents 

The  proposed  regulations  would 
modify  the  current  niles  governing 
foreign  agents  of  U.S.  witibholding 
agents  by  allowing  a  foreign  agent  to  file 
Forms  1042  and  1042-S  returns  on 
behalf  of  the  U.S.  withholding  agent 
Some  commentators  have  pointed  out 
that  the  inabilify  to  tier  authorized 
foreign  agents  limits  the  usefulness  of 
the  procedure.  However,  after  further 
consideration,  the  IRS  and  Treasiuy 
have  decided  to  leave  the  proposed 
rules  imchanged.  The  authorized  foreign 
agent  procedure  relies  on  the  IRS' 
abilify  to  audit  the  agent.  Any 
compliance  failure  of  the  agent  is 
impnted  to  the  U.S.  withholding  agent 
If  the  U.S.  withholding  agent  acts 
through  several  layers  of  agents,  the  IRS 
would  have  to  audit  all  of  the  agents  in 
the  chain  of  payment  to  determine  the 
compliance  of  the  U.S.  withholding 
agent  Such  audits  are  impractical.  The 
procedure  is  retained,  however,  because 
it  may  still  be  useful  in  its  proposed 


form  in  cases  not  involving  tiers  of 
intermediaries. 

/.  Comments  and  Changes  to  §1.1441-8 

The  final  regulations  are  revised  to 
take  into  accoimt  comments  that  the 
proposed  documentation  requirements 
for  payments  to  foreign  governments 
and  international  organizations  are 
unnecessarily  cumbersome.  The 
documentation  requirement  is 
eliminated  entirely  for  payments  to 
international  organizations  and  for 
interest  on  bankers'  acceptances  paid  to 
central  banks  of  issue.  This  exception  is 
appropriate  because  the  withholding 
exemption  is  ncrf  conditioned  on  any 
representation  of  the  beneficial  owner, 
other  than  its  status  as  such  (see 
§  1.6049-4(c)(l)(u)  (G)  and  (H)  for  an 
"eyeball"  test  for  ascertaining  the  st^us 
of  the  payee  as  an  international 
organization  or  a  foreign  central  bank  of 
issue).  Payments  to  foreign  governments 
and  to  the  Bank  for  International 
Settiements  mtist  be  documented, 
however,  because  a  withholding 
exemption  applies  only  if  the 
govenunant's  or  the  Bulk's  income  it 
not  associated  with  a  commercial 
activify.  However,  if  a  person  represents 
that  it  is  an  integral  part  of  a  foreign 
govenunent,  the  documentation  remains 
valid  permanenUy.  If,  on  the  other  hand, 
the  person  rl^tmmg  to  be  a  foreign 
govenunent  represents  that  it  is  a 
controlled  entify,  then  the  certificate 
must  be  renewmi  every  three  years.  A  . 
certificate  furnished  by  the  Bank  for 
International  Settiements  is  aise  valid 
permanentiy.  In  view  of  these  sknplified 
documentation  requirements,  the  final 
regulations  require  that  all  payments  to 
foreign  governments,  international 
organizations,  and  the  Bank  for 
International  Settiements  be  reported  on 
a  Form  1042  and  1042-S,  to  the  extent 
reportable  if  paid  to  a  foreign  person. 

/.  Comments  and  Changes  to  §§  1.1441- 
9  and  1.1443-1 

1.  Foreign  Tax-exempt  Organization  and 
Foreign  Private  Fouiulations  - 

Several  comments  were  received 
regarding  withholding  on  the  income  of 
foreign  tax-exempt  organizations  and 
applicable  procedures  for  documenting 
the  foreign  organization's  exempt  status. 
The  commentators  questioned  whether 
section  1443(a)  should  apply  to  items  of 
passive  income  that  woidd  not  be 
unrelated  business  income  but  for 
section  514  (relating  to  debt- financed 
properfy),  and  whether  section  4948 
should  apply  to  impose  a  4-percent  tax 
on  U.S.  source  portfolio  interest  and 
bank  deposit  interest  so  that  a  4-pen:ent 
withholding  applies  under  section 
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1443(b)  to  payments  of  such  income  to 
foreign  foundations. 

Commentators  argued  that  a  foreign 
organization  meeting  the  description  of 
section  SOI  (c)(3)  should  be  permitted  to 
claim  tax-exempt  status  even  if  it  has 
not  first  obtained  an  IRS  determination. 
They  argued  that  the  IRS  determination 
letter  is  required  for  domestic 
organizations  because  contributions  to  a 
domestic  section  501(c)(3)  organization 
are  deductible.  No  such  deduction  is 
permitted  for  a  contributions  to  a 
foreign  organization  and,  therefore,  a 
foreign  organization  described  in 
section  501(c)(3)  should  be  treated  like 
any  other  organization  described  under 
section  501(c).  Also,  commentators 
argued  that  the  regulations  should  not 
require  an  opinion  of  counsel  to  be 
attached  to  the  withholding  certificate. 
The  final  regulations,  however,  do  not 
accept  most  of  these  comments.  As  in 
the  proposed  regulations,  foreign 
.organizations  that  are  required  to  obtain 
an  IRS  determination  letter  in  order  to 
qualify  as  a  tax-exempt  organization 
imder  section  501(c)(3)  (Le.,  those 
organizations  that  obtain  a  substantial 
portion  of  their  support  from  U.S. 
sources)  must  obtain  such  a 
determination  letter  and  attach  it  to  the 
Fona  W-6.  Other  foreign  organizations 
that  may  qualify  for  tax-exempt  status 
under  section  501(c)(3)  without  an  IRS 
determination  letter  (i.e.,  organizations 
that  receive  substantially  all  of  their 
support  from  sources  outside  the  United 
States;  see  section  4948(b))  may 
establish  their  exempt  status  on  the 
basis  of  an  opinion  of  counsel.  Also, 
they  clarify  that  the  opinion  must  be 
from  U.S.  counsel,  meaning  an  attorney 
admitted  to,  and  in  good  standing  with, 
the  bar  in  one  of  the  fifty  States  or  the 
District  of  Columbia.  In  addition,  the 
final  regulations  under  §  1.1441-g(b)(2) 
provide  that  tax-exempt  organizations 
that  claim  that  they  are  tax-exempt 
under  section  501(c)(3)  and  not  private 
foundations  and  do  not  have  an  IRS 
determination  letter  must  attach  an 
affidavit  to  their  Form  W-a  in  addition 
to  the  opinion  of  counsel.  Thus,  the 
final  regulations  relieve  those 
organizations  from  the  obligation  under 
the  proposed  regulations  to  provide  an 
opinion  of  counsel  regarding  their  non- 
private  foundation  status.  The  IRS  and 
Treasiuy  view  the  IRS  certification 
procedure  for  section  501(c)(3) 
organizations  as  an  important 
compliance  measure.  They  do  not 
believe  that  self-certification  procedmes 
should  be  substituted  where  die  Code 
clearly  requires  an  IRS  determination 
letter. 

.    The  final  regulations  under  §  1.1441- 
9<a)  also  clarify  that  a  foreign 


organization  that  does  not  rely  on  its 
tax-exempt  qualification  to  claim 
reduced  withholding  on  a  payment  need 
not  comply  with  the  special  procedures 
in  §  1.1441-9.  Instead,  it  may  follow  the 
same  procedures  that  apply  to  taxable 
entities.  In  particular,  the  final 
regulations  clarify  that  a  foreign  tax- 
exempt  organization  or  foreign  private 
foundation  that  claims  a  benefit  under 
an  income  tax  treaty  must  follow  the 
procedures  described  under  §  1.1441-6 
rather  than  rely  on  the  procedures 
described  under  §§1.1441-9  or  1443-1. 

The  final  regulations  do  not  make  a 
special  exception  for  debt-financed 
income  that,  under  section  512,  is 
treated  as  unrelated  business  income.  In 
addition,  the  final  regulations  do  not 
eliminate  the  4-percent  tax  imposed 
under  section  4948(a]  on  any  items  of 
investment  income  of  a  private  foreign 
foundation  and  required  to  be  withheld 
under  section  1443(b).  The  IRS  and 
Treasury  believe  that  they  have  no 
authority  to  eliminate  a  tax  that  is 
clearly  imposed  by  statute.  Therefore,  it 
would  be  inappropriate  to  eliminate  the 
requirement  to  withhold  such  tax.  A 
foreign  private  foundation  claiming  a 
reduced  rate  of  4-percent  is  subject  to 
the  same  dociunentation  requirements 
as  apply  to  tax-exempt  foreign 
organizations,  meaning  that  a  Form  W- 
8  must  be  furnished,  to  which  the 
appropriate  determination  letter  or 
opinion  of  U.S.  counsel  must  be 
attached.  The  final  regulations  restate 
the  existing  regulations  under  section 
1443  in  an  effort  to  eliminate 
unnecessary  provisions.  The 
elimination  of  several  provisions  does 
not  indicate  that  the  procedures  do  not 
apply  (e.g.,  requirement  to  file  Forms 
1042  and  1042-S),  but,  simply  that 
these  provisions  are  not  necessary. 

K.  Comments  and  Changes  to  §§1.1461- 
1  and  1.1461-2 

1.  Form  1042-S  Reporting 

In  response  to  comments,  the 
deadline  for  filing  Forms  1042  and 
1042-S  has  been  moved  from  February 
28  to  March  15.  Regarding  joint 
accounts,  the  final  regulations  do  not 
adoptlhe  suggestion  that  only  one  Form 
1042-S  be  required  for  a  joint  account 
even  where  the  other  joint  owner 
requests  another  statement. 
Commentators  argued  thatsubdividing 
payments  made  to  a  single  account  and 
providing  multiple  Forms  1G42-S 
would  significantiy  increase 
administrative  burden.  However,  joint 
owners  should  be  able  to  obtain  a  proof 
of  tax  payment  in  case  one  of  them 
wishes  to  apply  for  a  refund  of  tax  or 
needs  to  substantiate  the  payment  of  tax 


for  any  reason  and  it  does  not  have 
access  to  the  form  issued  to  one  of  the 
joint  owners.  The  fact  that  the  obligation 
to  issue  more  than  one  Form  1042-S  is 
only  on  request  by  one  of  the  joint 
owners  should  minimize  the  burden  on 
withholding  agents. 

The  proposed  regulations  require  that 
a  financial  institution  with  actual 
knowledge  of  the  payee's  TIN  report  the 
TIN  on  Form  1042-S  even  though  a  TIN 
did  not  have  to  be  provided  in 
connection  with  the  payment.  In 
response  to  comments,  the  final 
regidations  clarify  in  §1.1461-1  (c)(3)(v) 
that,  in  the  case  of  a  fiiuncial  institution 
dealing  with  customers  through  a 
system  of  accounts,  actual  knowledge 
exists  only  if  such  TIN  was  reported  on 
a  Form  W-8  provided  with  respect  to 
another  payment  made  through  the 
same  account  or  through  another 
account,  the  information  with  respect  to 
which  can  be  retrieved  through  a 
centralized  account  information  system 
(including  a  universal  account  system) 
containing  both  accounts. 

Commentators  requested  a 
clarification  that  Form  1042-S  reporting 
is  not  required  with  respect  to  interest 
on  deposits  paid  by  any  U.S.  bank 
(including  its  foreign  branches  or 
subsidiaries),  except  in  the  limited 
situation  where  the  interest  is  paid  to  • 
Canadian  resident.  This  point  is 
clarified  under  §  1.1461-l(c)(2Ki). 
which  limits  reporting  to  amounts 
subject  to  withholding,  as  defined  in 
§  1.1441-2(a).  However.  §  1.1461- 
l(c)(2)(i)(D)  contains  an  exception  for 
interest  paid  to  Canadian  residents.  In 
addition,  §  1.1461-l(c)(2)(ii)(F)  is  added 
to  clarify  that  interest  or  OID  accrued  on 
an  obligation  is  not  required  to  be 
reported  on  a  Form  1042-S  to  the  extent 
the  interest  or  OID  Is  not  required  to  be 
withheld  upon  under  §  1.1441-2(b)(3) 
due  to  the  lack  of  knowledge  by  the 
withholdii^  agent.  On  the  other  hand, 
§  1.1461-l(c)(2)(i)(E)  clarifies  that,  as  is 
the  case  under  existing  regulations, 
amoimts  representing  interest  on  an 
obligation  sold  between  interest 
payment  dates  is  reportable  on  a  Form 
1042  and  1042-S,  even  though  it  is  not 
subject  to  withholding. 

2.  Adjustments  for  Overwithholding  or 
Underwithholding  of  Tax 

Commentators  asked  that  withholding 
agents  be  permitted  to  process  refund 
claims  for  nonresident  alien  payees. 
Since  refund  claims  will  now  require 
TINs,  duplication  of  claims  can  be 
avoided.  Commentators  point  to  the  £act 
that  this  procedure  shoidd  be  more 
efficient  as  it  may  require  the  IRS  to 
process  only  a  single  refund  claim  from 
a  withholding  agent  for  all  of  its  foreign 
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clients  rather  than  dealing  with  claims 
filed  by  each  individual  foreign  client. 
This  comment  is  accepted  in  the  context 
of  qualified  intermediary  arrangements. 
However,  in  other  situations,  a 
procedure  allowing  refimds  on  behalf  of 
customers  is  impractical  because  of  the 
risk  that  customers  would 
independentiy  file  for  refrinds  based  oa 
their  form  1042-S. 

Withholding  agents  also  made  a 
numbw  of  points  regarding  authority  to 
rectify  any  underwith^oldhig  situation 
discovered  after  the  due  date  for  filing 
Form  1042  but  before  actual  filing, 
streamlining  current  refund  procedures 
by,  for  example,  providing  for  a 
"quickie"  refund  form,  and  the 
reporting  of  adjustments  to  withhc^ding 
durinig  the  calendar  year.  Those  points, 
however,  should  be  addressed  in  the 
context  of  forms  and  administrative 
procedures,  rather  than  in  the 
regulations.  The  IRS  will  continue  to 
work  with  the  industry  to  find  ways  to 
improve  and  streamline  the  information 
and  return  filing  procedures. 

L  Comments  and  Changes  to 
Information  Reporting  Provisions  Under 
Chapter  61  and  Section  3406  of  the 
Code 

1.  Information  Repotting — ^Exempt 
Recipient 

Commentators  asked  that  the 
proposed  changes  to  the  exempt 
recipient  rules  for  corporations  be 
eliminated.  Under  §  1.6049- 
4(c)(l)(ii)(A)  of  the  proposed 
regulations,  the  "eyeball"  test  for 
corporations  with  an  account 
relationship  with  the  payor  would  be 
required  to  be  supplemented  by  an  EIN 
or  a  corporate  resolution.  Commentators 
suggested  that,  instead,  payors  should 
be  allowed  to  rely  on  the  per  se  list 
provided  in  the  check  the  box 
regulations  under  §  301.7701-3. 

In  response  to  these  comments,  the 
final  regulations  eliminate  the  proposed 
corporate  resolution  requirement  and, 
therefore,  reinstate  the  "eyeball"  test  for 
corporate  payees.  Foreign  corporations 
are  able  to  establish  their  corporate 
payee  status  based  on  the  per  se  list  in 
§301.7701-2(b)(8)(i).  In  addition,  a 
payee  may  establish  corporate  status 
with  a  copy  of  the  Form  8832,  if  the 
entify  has  filed  one  with  the  IRS  in 
order  to  elect  corporate  classification. 
See  §  1.6049-4(c){l)(ii)(A)  (I)  and  (2). 

Section  1.6049-4(c)(l)(ii)  of  the  1988 
proposed  regulations  delete  nominees, 
custodians,  and  brokers  from  the  list  of 
exempt  recipients.  Some  commentators 
objected  to  this  change.  The  final 
regulations  re-instate  nominees, 
custodians,  and  brokers  as  exempt 


recipients.  Additionally,  swap  dealers 
are  included  in  the  list  of  exempt 
recipients,  and  the  description  of 
financial  institutions  that  are  exempt 
recipients  has  been  clarified  to  include 
clearing  organizations. 

Conunents  were  received  requesting 
that  the  list  of  international 
organizations  be  re-instated  in  the 
regulations.  The  final  regulations  do  not 
contain  such  a  list  because  frequent 
changes  in  the  status  of  such 
organizations  would  make  it  too 
burdensome  for  the  IRS  to  keep  cunent 
Instead,  the  IRS  intends  to  issue 
guidance  indicating  that  withholding 
agents  and  payors  may  rely  on  the  list 
published  by  the  Department  of  State. 

Commentators  asked  that  the  list  of 
exempt  recipients  under  sections  6041 
and  6045  be  conformed  to  that  under 
section  6049  and,  in  the  case  of  section 
6041,  be  extended  to  banks  and 
financial  institutions.  The  final 
regulations  apply  the  same  exempt 
recipient  rules  to  interest  under  section 
6049,  dividends  imder  section  6042, 
and  notional  principal  contracts  under 
section  6041.  The  exempt  recipient 
rules  luider  section  6045  remain 
unchanged,  except  that  a  foreign  central 
bank  of  issue  is  added  to  the  list  for 
substitute  payments  under  §  1.6045- 
2(b)(2)(i)(G). 

2.  Information  Reporting  for  OfEshore 
Accounts — Dociunentary  Evidence 

The  proposed  regulations  make  a 
number  of  changes  to  the  existing 
procedures  applicable  to  deposits  with 
foreign  branches  of  U.S.  banks.  The 
proposed  regulations  modify  the 
documentary  evidence  standard  in 
§  35a.9999-3,  A-34,  as  part  of  an  effort 
to  subject  all  ofi-shore  accounts  to  a 
uniform  documentary  evidence 
Standard,  whether  the  account  is  with  a 
foreign  branch  of  a  U.S.  bank,  with  a 
foreign  branch  of  a  domestic  institution 
other  than  a  bank,  or  with  a  foreign 
branch  of  a  foreign  financial  institution. 
As  a  residt,  foreign  branches  of  U.S. 
banks  would  become  subject  to  mora 
stringent  documentary  evidence 
requirements  to  the  extent  they  would 
no  longer  be  able  to  rely  on  an 
indication  of  foreign  status  fitim  a 
customer.  Instead,  the  proposed 
regulations  require  a  foreign  banking 
branch  to  obtain  actual  documentary 
evidence  from  the  customer  and  keep  a 
record  of  it.  Some  commentators 
questioned  whether  the  proposed 
regulations  eliminate  the  possibilify  of 
relying  on  a  statement  of  foreign  status 
incorporated  in  the  account  opening 
form.  In  addition,  the  proposed 
regulations  impose  a  three-year  renewal 
of  the  documentary  evidence,  a 


requirement  that  does  not  currently 
apply  to  foreign  banking  branches. 
Further,  the  proposed  regulations 
eliminate  the  $600  threshold  under  the 
current  regulations  (by  making  foreign 
Inanch  bank  deposit  interest  subject  to 
reporting  undw  section  6041  rather  than 
secticm  6049).  They  impose  new  badaqt 
withholding  requirements  for  accounts 
actually  known  to  the  branch  as  being 
owned  by  a  U.S.  person.  In  addition,  tli» 
provisions  under  §  1.1441-l(f)  create  a 
presumption  of  U.S.  status  for 
undocumented  accounts.  Although  a 
presumption  of  U.S.  status  is  not 
sufficient  for  triggering  an  obligation  to 
backup  withhold  (because  the  bank  has 
no  actual  knowledge),  it  is  sufficient  to 
require  the  interest  to  be  reported  on  a 
Fonn  1099. 

AftM  further  consideration,  and  based 
on  comments  received,  the  final 
regulations  are  revised.  Consistent  with 
the  regulations  proposed  in  1988  and  in 
1996,  the  requirement  to  document 
owners  of  accounts  maintained  at 
o£Eshore  branches  of  U.S.  banks  is 
imposed  imder  section  6049  rather  than 
section  6041.  Therefore,  the  $600  limit 
wall  no  longer  apply  to  those  accounts. 
On  the  other  hand,  the  documentation 
requirements  are  substantially 
simplified.  If  the  customer's  address  is 
in  the  coimtry  where  the  branch  is 
located  and  it  is  not  customary  in  that 
location  that  banks  request  documentary 
evidence  from  customers  when  opening 
an  account,  then  the  bank  or  other 
financial  institution  may  rely  oo  a 
declaration  of  foreign  status,  contained 
in  an  account  opening  form,  that  does 
not  have  to  be  signed  under  penalties  of 
perjury.  The  declaration  does  not  expire 
unless  circumstances  change  that  would 
indicate  that  the  account  holder  has 
become  a  U.S.  person  or  the  payor  is  so 
notified.  The  payor  must  send  a  year- 
end  reminder  to  the  account  holder  to 
notify  the  payor  of  change  of  status,  if 
applicable. 

These  alternative  documentary 
evidence  procedures  are  extended  to  all 
ofiishore  accounts  for  payments  that  are 
not  subject  to  withholding  under 
chapter  3  of  the  Code  and  are  not  U.S. 
source  bank  deposit  interest  These 
amounts  include  foreign  source  income 
and  gross  proceeds. 

The  alternative  documentary  evidence 
rules  apply  to  accounts  opened  on  or 
after  the  effective  date  of  the  regulations 
(i.e.,  on  or  after  January  1, 1999). 
However,  existing  accounts  as  of  that 
date  are  required  to  comply  with  the 
due  diligence  requirements,  including 
inserting  a  negative  confirmation 
statement  in  the  annual  year-end 
statement  provided  to  the  customer. 
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In  response  to  comments,  the  final 
regulations  under  §  1.604»-5(b)(10)  are 
revised  to  incorporate  a  waiver  from  the 
certification  requirement  of  regulations 
§  1.163-5(c)(2KntDK3)  for  debt 
instruments  with  a  maturity  of  183  days 
or  less  from  the  date  of  issue.  In 
addition.  §  1.604»-4(dK3)  is  modified  to 
clarify  that  the  same  conversion  rules 
are  applicable  to  all  foreign  currency- 
denominated  obligations  for  purposes  of 
section  6049. 

3.  Reporting  Obligations  of  Non-U.S. 
Payors  or  Middlemen 

Under  the  regulations  under  section 
6045.  dealing  with  broker  proceeds. 
non-U.S.  payors  are  exempt  from 
reporting  if  the  payment  is  made  outside 
the  United  States.  See  §  1.6045-l(a)(l). 
In  contrast.  non-U.S.  payors  and 
middlemen  making  payments  of  U.S. 
source  interest  or  dividends  are  required 
to  report  these  paymenU  on  a  Form 
1099.  unless  they  receive 
documentation  supporting  the  payee's 
foreign  status  (or  the  payee  is  an  exempt 
recipient).  Commentators  requested  that 
non-U.S.  payors  of  U.S.  interest  and 
dividends  be  similarly  exempt  from 
informaUon  reporting  if  the  payments 
are  made  outside  the  United  States.  This 
change  is  not  appropriate,  at  least  for 
amounts  that  are  subject  to  withholding 
under  chapter  3  of  the  Code.  To  the 
extent  the  U.S.  interest  or  dividends  are 
subject  to  U.S.  30-percent  withholding, 
and  dociunentation  is  received  for 
reducing  the  withholding  rate,  the 
foreign  payee  exemption  would  apply 
under  sections  6042  and  6049  and  the 
payment  would  not  be  reportable. 
Under  the  final  regulations,  however,  a 
payor  making  a  payment  of  U.S.  source 
dividends  or  interest  (whether  inside  or 
outside  the  U.S.)  to  a  payee  who  has 
provided  no  documentation  is  not 
exempt  from  Form  1099  information 
reporting,  even  if  another  payor 
"upstream"  has  withheld  an  amount 
under  chapter  3  of  the  Code.  However 
a  payor  is  exempt  from  backup 
withholding  on  the  payment  if  an 
"upstream"  withholding  agent  has 
withheld  a  fiill  30-percent  amount  from 
the  payment.  The  payor,  however.  U  not 
relieved  from  making  a  return  on  Form 
1099  under  section  6042  or  6049  if  it 
has  actual  knowledge  that  the  payee  is 
«  U.S.  person  who  is  not  an  exempt 
recipient.  See  §  31.3406(g)-i(e).  These 
rules  also  apply  to  U.S.  source  royalties 
reportable  under  section  6050N. 

Further,  the  regulations  under  section 
3406  are  amended  to  authorize  the  IRS 
to  establish  procedures  by  which  an 
amount  backup  withheld  under  section 
3406  from  a  payee  that  subsequently 
establish  that  it  is  a  foreign  person 


exempt  from  information  reporting  and 
backup  withholding  can  be  credited 
toward  amounts  required  to  be  withheld 
under  chapter  3  of  the  Code.  Such 
"cross-crediting"  procedures  are  not 
available  at  present  and  would  require 
the  IRS  to  modify  its  systems. 

4.  Information  Reporting  for  Capital 
Gain  Dividends 

Under  the  proposed  regulations, 
capital  gain  dividends  as  defined  under 
section  852(b)(3)(C)  would  no  longer  be 
reportable  on  Form  1099-DIV. 
Commentators  objected  that,  absent 
such  reporting,  shareholders  could  not 
easily  ascertain  the  amount  of  capital 
gain  dividends  paid  for  the  calendar 
year  for  purposes  of  calculating  their 
income  tax  liability.  Accordingly,  the 
final  regulations  eliminate  the  proposed 
exclusion  of  capital  gain  dividends 
under  §  1.6042-3(b)(3). 

Effect  on  Other  Oocnmenta 


The  following  publications  are 
obsolete  as  of  October  14.  1997: 
Rev.  Rul.  55-106.  1955-1  CB  102 
Rev.  Rul.  57-391. 1957-2  CB  606 
Rev.  Rul.  60-288, 1960-2  CB  265 
Rev.  Rul.  65-86, 1965-1  CB  538 
Rev.  Rul  6»-173.  1968-1  CB  626 
Rev.  Rul.  68-237. 1968-1  CB  391 
Rev.  Rul.  68-333,  196S-1  CB  390 
Rev.  Rul.  69-41. 1969-1  CB  214. 
Rev.  Rul.  69-244, 1969-1  CB  215 
Rev.  Rul.  70-175.  1970-1  CB  184 
Rev.  Rul.  7&-250. 1970-1  CB  182 
Rev.  Rul.  70-251, 1970-1  CB  183. 
Rev.  Rul.  70-616. 1970-2  CB  174 
Rev.  Rul.  72-87, 1972-1  CB  274. 
Rev.  Rul.  80-222. 1980-2  CB  211 
Rev.  Rul.  83-175, 1983-2  CB  109 
Rev.  Rul.  84-158, 1984-2  CB  262 
Rev.  Rul.  85-61, 1985-1  CB  355 
Rev.  Rul.  89-17, 1989-1  CB  268. 
Rev.  Rul.  89-33, 198^1  CB  269. 
Rev.  Rul.  89-91, 1989-2  CB  129 
Rev.  Proc.  65-2.  1965-1  CB  715 
Rev.  Proc.  67-24, 1967-1  CB  625. 
Notice  94-65, 1994-2  CB  511 


Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations. 

This  Treasury  decision  finalizes 
notices  of  proposed  rulemaking 
published  February  29.  1988  (53  FR 
5991),  December  21. 1995  (60  FR 
66243).  and  April  15,  1996  (61  FR 
17614).  respectively.  It  has  been 
determined  that  a  final  regulatory 


flexibility  analysis  is  required  under  5 
U.S.C.  §604  for  the  coUecUons  of 
information  contained  in  this  Treasury 
decision  wth  respect  to  the  notice  of 
proposed  rulemaking  published  on 
April  15.  1996.  An  initial  regulatory 
flexibility  analysis  was  not  required 
because  the  notice  of  proposed 
rulemaking  was  issued  prior  to  the 
effective  date  Oune  27.  1996)  of  the 
amendments  to  the  Regulatory 
Flexibility  Act  (5  y.S.C.  chapter  6)  made 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA) 
a»ublic  Law  104-121).  It  also  has  been 
determined  that  a  regulatory  flexibility 
analysis  is  not  required  for  the  notice  of 
proposed  rulemaking  published  on  (1) 
December  21, 1995  because  the  noUce 
does  not  impose  any  collection  of 
information  on  a  small  entity,  and  was 
published  prior  to  the  March  29, 1996 
enactment  date  of  SBREFA.  and  (2)  on 
February  29.  1988  because  the  notice 
was  published  prior  to  the  enactment  of 
SBREFA. 

Final  Regulatory  Flexihaity  Act  Analysis 

The  major  objective  of  the  final 
regulations  is  to  prescribe  new 
procedures  to  eliminate  unnecessary 
burdens  created  by  the  lack  of 
•tandardizaUon  and  coordination  of  the 
current  withholding  and  informaUon 
reporting  procedures  with  respect  to 
amounts  paid  to  foreign  persons.  To  this 
effect,  the  regulations  facilitate 
compliance  and  reduce  taxpayer  burden 
by  simplifying  the  documentation 
requirements,  unifying  the  certification 
procedures  and  clarifying  reliance 
standards  in  an  effort  to  streamline  the 
processing  of  U.S.  source  payments  to 
foreign  persons. 

The  economic  impact  of  collection  of 
information  contained  in  these 
regulations  on  any  small  entity  would 
result  primarily  from  the  entity  being 
required  either  (1)  to  provide  a  Form  W- 
8  as  the  beneficial  owner  or  payee  of 
U.S.  source  income,  or  (2)  to  receive  a 
Form  W-8  as  the  withholding  agent  or 
payor  (and  eventually,  file  a  Form  1042 
and  Forms  1042-S).  In  both  situations, 
these  regulations  generally  impose 
minimal  additional  reporting  or 
recordkeeping  requirements  beyond 
those  already  imposed  under  current 
law.  In  fact,  the  regulations  significantly 
reduce  the  withholding  and  reporting 
burdens  associated  with  Form  W-8  by. 
for  example,  consolidating  the  current' 
wiUiholding  certificates  (Forms  1001 
1078.  4224,  8709  and  W-«)  into  a  Fom 
W-8  format,  permitting  certain  foreign 
intermediaries  to  certify  on  behalf  of 
their  customers,  permitting  the 
electronic  transmission  of  the  form 
(subject  to  IRS  prescribed  procedures) 
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clarifying  the  standards  for  an 
acceptable  substitute  form,  permitting  a 
90-day  grace  period  for  actual  receipt  of 
the  form,  and  providing  cure  procedures 
for  a  late-received  form. 

For  a  small  entify  in  the  role  of  the 
bmeficial  owner,  the  new  collection  of  - 
information  contained  in  these 
regulations  is  the  extension  of  the  Form 
W-8  requirement  to  claims  for  a  treaty- 
based  reduction  in  the  withholding  rate 
with  respect  to  dividend  income; 
thereby,  subjecting  dividends  to  the 
same  documentation  requirements  as 
other  income  types.  This  change 
imposes  no  recordkeeping  requirements 
beyond  those  necessary  (and  currently 
required  for  all  other  income  types)  to 
ensure  proper  entiUement  to  treaty 
benefits,  and  is  illustrative  of  IRS  efforts 
to  eliminate  unnecessary  procedural 
differences  in  order  to  rechice  the 
burden  on  withholding  agents. 
Although  there  is  no  estimate  of  the 
number  of  beneficial  owners  or  payees 
of  U.S.  source  income  payments,  the 
number  of  cross  border  payments  have 
steadily  increased  over  the  years  (over 
80  billion  dollars  paid  in  1995).  The  IRS 
and  Treasury  believe  that  most  of  these 
payments  are  made  to  individuals,  large 
financial  institutions  and  large 
corporations. 

For  a  small  entity  in  the  role  of  the 
withholding  agent,  the  most  significant 
change  of  the  r^ulations  that  impacts 
the  collection  of  information  is  the 
establishment  of  the  wholly-elective 
qualified  intermediary  regime  which 
will  impose,  but  only  pursuant  to  an 
agreenient  with  the  IRS,  additional 
reporting  and  recordkeeping 
requirements  in  exchange  for  the  benefit 
of  furnishing  a  single  Form  W-8  for 
multiple  beneficiary  owners  or  payees. 
The  IRS  and  Treasury  believe  that  this 
alternative  will  be  adopted  primarily  by 
large  foreign  financial  institutions  that 
maintain  numerous  accounts  for  large 
numbers  of  customers,  and  it  is  unlU:ely 
that  a  substantial  number  of  small 
entities  would  find  it  necessary  or 
useful  to  agree  to  act  as  a  qualified 
intermediary.  Of  the  approximately 
25,000  tax  returns  (Form  1042)  filed  by 
withholding  agents  per  year,  the  IRS 
estimates  that  95  percent  of  such  returns 
are  filed  by  large  financial  institutions. 

A  summary  of  the  significant  issues 
raised  by  the  public  comments  in 
response  to  the  proposed  regulations 
and  IRS'  views  on  such  issues,  and 
changes  made  as  a  result  of  the 
comments  is  set  forth  above  in  the 
section  of  the  preamble  to  the 
regulations  entiUed  "Explanation  of 
Provisions  and  Revisions." 

The  IRS  and  Treasury  Department  are 
not  aware  of  any  federal  rules  that 


duplicate,  overlap,  or  conflict  vrith  the 
regulations. 

These  regulations  will  affect  small 
entities  such  as  small  banks,  small 
businesses  paying  interest  and 
dividends,  sinall  private  foundations, 
and  small  tax-exempt  organizations 
(including  colleges  and  charities).  The 
IRS  and  Treasury  believe  that  most  of 
these  small  entities  will  have  a  direct 
relationship  with  the  foreign  person  and 
therefore,  will  not  act  as,  or  have 
transactions  through,  an  intermediary 
(i.e.,  nominee,  custodian,  or  agent).  'The 
professional  competence  necessary  to 
comply  with  these  regulations  is  no 
greater  than  that  already  necessary  to 
handle  the  day-to-day  business 
operations  of  a  small  entify  because 
much  of  the  recordkeeping  and 
reporting  requirements  under  the 
regulations  can  be  easily  (if  not  already 
done  under  the  existing  regulations) 
incorporated  into  the  existing  or 
customary  recordkeeping  and  reporting 
obligations  of  the  small  entify  (e.g..  an 
account  opening  form  of  a  bajik.  the 
registration  form  of  a  college,  etc.). 

None  of  the  significant  alternatives 
considered  in  drafting  these  regulations 
would  have  significantiy  alterml  the 
economic  impact  of  these  regulations  on 
small  entities.  A  detailed  description  of 
the  measures  taken  to  minimize  the 
economic  impact  of  the  collections  of 
information  on  small  entities,  consistent 
with  the  stated  objectives  of  applicable 
statutes  is  set  forth  above  in  the  section 
of  the  preamble  to  the  regulations 
entitled  "Explanation  of  Provisions  and 
Revisions."  In  considering  alternatives, 
the  IRS  and  Treasury  have  concluded 
that  a  withholding  system  (based  on 
reduction  of  withholding  at  source) 
rather  than  a  refund  system  avoids  the 
administrative  burdens  (including  costs 
and  delays)  that  can  occur  when 
applying  for  a  refund  of  overwithheld 
amounts.  Ensuring  compliance  under  a 
withholding  system,  however,  requires 
documentation  substantiating  claims  of 
foreign  status  and  of  exemptions  from, 
or  reduced  rates  of.  withholding,  and 
submission  of  proper  information  to  the 
IRS. 

Pursuant  to  section  7805(f)  of  the 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

LJstofSul^ecte 

26CFRPaitl 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 


26  CFR  Pait  31 

Employment  taxes,  Income  taxes. 
Penalties,  Pensions,  Railroad  retiremmit. 
Reporting  and  recordkeeping 
requirements.  Social  securify, 
Unemployment  compensation. 

26  CFR  Part  35a 

Employment  taxes.  Income  taxes. 
Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Penalties.  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  502 

Greece,  Reporting  and  recordkeeping 
requirements.  Tax  treaties. 

26  CFR  Part  503 

Germany,  Reporting  and 
recordkeeping  requirements.  Tax 
treaties. 

26  CFR  Part  509 

Switzerland.  Reporting  and 
recordkeeping  requirements.  Tax 
treaties. 

26  CFR  Part  513 

Ireland,  Reporting  and  recordkeeping 
requirements.  Tax  treaties. 

26  CFR  Part  514 

France,  Reporting  and  recordkeeping 
requirements.  Tax  treaties. 

26  CFR  Part  516 

Austria,  Reporting  and  recordkeeping 
requirements.  Tax  treaties. 

26  CFR  Part  517 

Pakistan,  Reporting  and 
recordkeeping  requirements,  Tax 
treaties. 

26  CFR  Part  520 

Sweden,  Reporting  and  recordkeeping 
requirements.  Tax  treaties. 

26CFRPart521 

Denmark.  Reporting  and 
recordkeeping  requirements.  Tax 
treaties. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  under  the  authorify  of 
26  U.S.C.  7805,  26  CFR  parts  1,  31,  35a, 
301,  502.  503,  509, 513,  514,  516.  517, 
520,  521.  and  602  are  amended  as 
follows: 
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PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  Section  1.1441-4T,  revising 
the  entries  for  Sections  1.1441-3, 
1.1441-4. 1.1441-5. 1.1441-7.  1.6049-4 
and  1.6049-5  adding  entries  in 
numerical  order  to  read  as  follows: 

Aatliority:  26  U.S.C  780S  *  •  * 

Section  1.1441-2  also  issued  under  26 
U.S.C  1441(c)(4)  and  26  U.S.C.  3401(a)(6). 

Section  1.1441-3  also  issued  under  26 
U.S.C.  1441(cK4),  26  U.S.C.  3401(a)(6)  and  26 
U.S.C  77010)- 

Section  1.1441-4  also  issued  uiider  26 
U.S.C  1441(c)(4)  and  26  U.S.C.  3401(aK6). 

Section  1.1441-5  also  issued  under  26 
U.S.C  1441(c)(4).  26  U.S.C  3401(a)(6)  and  26 
U.S.C  7701(b)(ll). 

Section  1.1441-6  also  isstied  under  28 
U.S.C  1441(c)(4)  and  26  U.S.C  3401(a)(6). 

Section  1.1441-7  also  issued  under  26 
U.S.C  1441(c)(4).  28  U.S.C  3401(a)(6)  and  26 
U.S.C  7701(1). 

Section  1.1443-1  also  issued  under  26 
U.S.C  1443(a).  •   •  • 

Section  1.1461-1  also  issued  under  26 
U.S.C  1441(cM4)  and  26  U.S.C  3401(a)(6). 

Section  1.1461-2  also  issued  under  26 
U.S.C  1441(c)(4)  and  26  U.S.C  3401(aM6). 

Section  1.1462-1  also  issued  under  26 

U.S.C  1441(c)(4)  and  26  U.S.C  3401(a)(6). 

•  *  • 

Section  1.6042-3  also  issued  under  26 
U.S.C  6045.  •   *   • 

Section  1.6049—4  also  issued  under  26 
U.S.C  6049  (a),  (b).  and  (d). 

Section  1.6049-5  also  issued  under  26 
U.S.C  6049  (a),  (b).  and  (d).  *  *  ' 

f1.16»-6    [Amandad] 

Par.  2.  In  §  1.163-5,  paragraph 
(c)l2)(i)(B)(5)  is  amended  by  removing 
the  language  "subdivision  (iii)  of  A-5  of 
§  35a.9999-4T"  in  the  last  sentence  and 
adding  "§  1.6049-5(c)(l)"  in  its  place. 

Par.  3.  Section  1.165-12  is  amended 
by: 

1.  Adding  a  sentence  at  the  end  of 
parasaph  (a). 

2.  Removing  the  language  "(cKlMv)" 
and  adding  "(c)(l)(iv)"  in  its  place  in 
paranaph  (c)(l)(i). 

3.  Removing  ptuagraph  (cHl)(iii)  and 
redesignating  paragraphs  (c)(l)(iv)  and 
(c)(lKv)  as  paragraphs  (c)(1)  (iii)  and 
(iv). 

4.  Revising  paragraphs  (cKlXii)  and 
newly  redesignated  paragraph  (c)(1) 

(iii). 

5.  Removing  the  language  (c)(1)  (U) 
and  (iv)  and  adding  (c)(1)  (ii)  and  (iii) 
in  its  place  in  paragraphs  (c)(2)(iv)  and 
(c)(3)(iv). 

The  addition  and  revisions  read  as 
follows: 


f1.166-12    DanWofdwliictienforl 

on  faglatration-fequlred  obllgationa  not  in 


(a)  *  *  *  For  purposes  of  this  section, 
the  term  United  States  means  the  United 


States  and  its  possessions  within  the 
meaning  of  §  1.163-5(c)(2)(iv). 

(c)*  •  • 

(D*  •  • 

(ii)  The  holder  must  offier  to  sell,  sell 
and  deliver  the  obligation  in  bearer  form  ' 
only  outside  of  the  United  States  except 
that  a  holder  that  is  a  registered  broker- 
dealer  as  described  in  paragraph  (c)(l)(i) 
of  this  section  may  offer  to  sell  and  sell 
the  obligation  in  bearer  form  inside  the 
United  States  to  a  financial  institution 
as  defined  in  paragraph  (c)(l)(iv)  of  this 
section  for  its  own  account  or  for  the 
account  of  another  financial  institution 
or  of  an  exempt  organization  as  defined 
in  section  S01(c)(3). 

(iii)  The  holder  may  deliver  an 
obligation  in  bearer  form  that  is  offered 
or  sold  insidje  the  United  States  only  if 
the  holder  delivers  it  to  a  financial 
institution  that  is  purchasing  for  its  own 
account,  or  for  the  account  of  another 
financial  institution  or  of  an  exempt 
organization,  and  the  financial 
institution  or  organization  that 
purchases  the  obligation  for  its  own 
account  or  for  whose  account  the 
obligation  is  purchased  represents  that 
it  will  comply  with  the  requirements  of 
section  165(j)(3)  (A),  (B),  or  (C).  Absent 
actual  knowledge  that  the 
representation  is  false,  the  holder  may 
rely  on  a  written  statement  provided  by 
the  financial  institution  or  exempt 
organization,  including  a  statement  that 
is  delivered  in  electronic  form.  The 
holder  may  deliver  a  registration- 
required  obligation  in  bearer  form  that 
is  offered  and  sold  outside  the  United 
States  to  a  person  other  than  a  financial 
institution  only  if  the  holder  has 
evidence  in  its  records  that  such  person 
is  not  a  U.S.  citizen  or  resident  and  does 
not  have  actual  knowledge  that  such 
evidence  is  false.  Such  evidence  may 
include  a  written  statement  by  that 
person,  including  a  statement  that  is 
delivered  electronically.  For  purposes  of 
this  paragraph  (c),  the  term  deliver 
includes  a  transfer  of  an  obligation 
evidenced  by  a  book  entry  including  a 
book  entry  notation  by  a  clearing 
organization  evidencing  transfer  of  the 
obligation  from  one  member  of  the 
organization  to  another  member.  For 
purposes  of  this  paragraph  (c),  the  term 
deliver  does  not  include  a  transfer  of  an 
obligation  to  the  issuer  or  its  agent  for 
cancellation  or  extinguishment.  The 
record-retention  provisions  in  §  1.1441- 
l(e)(4)(iii)  shall  apply  to  any  statement 
that  a  holder  receives  pursuant  to  this 
paragraph  (cKl)(iii). 
•        •        •        •        * 

Par.  4.  Section  1.871-6  is  revised  to 
read  as  follows: 


S  1.871-6    Duty  of  wWihohMng  agent  to 
determine  status  ot  alien  payee*. 

For  the  obligation  of  a  withholding 
agent  to  withhold  the  tax  imposed  by 
this  section,  see  chapter  3  of  the  Internal 
Revenue  Ck)de  and  the  regulations 
thereunder. 

S1J71-7    (AmendadI 

Par.  5.  In  §  1.871-7,  paragraph  (b),  the 
third  sentence  is  amended  by  removing 
the  words  "see  paragraph  (a)  of 
§  1.1441-2"  and  adding  "see  §  1.1441- 
2(b)"  in  its  place. 

Par.  6.  Section  1.871-14  is  added  to 
read  as  follows: 

f  1 .871  -1 4    Rules  relating  to  repeal  of  tax 
on  Intereat  of  nonresident  alien  individual* 
and  foreign  corporations  received  from 
certain  portfolio  debt  Investments. 

(a)  General  rule.  No  tax  shall  be 
imposed  under  section  871(a)(1)(A). 
871(a)(1)(C),  881(a)(1)  or  881(a)(3)  on 
any  portfolio  interest  as  defined  in 
sections  871(h)(2)  and  881(c)(2)  received 
by  a  foreign  person.  But  see  section 
871(b)  or  882(a]  if  such  interest  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  within  the  United 
States. 

(b)  Rules  concerning  obligations  in 
bearer  form — (1)  In  general.  Interest 
(including  original  issue  discount)  with 
respect  to  an  obligation  in  bearer  form 
is  portfolio  interest  within  the  meaning 
of  section  871(h)(2)(A)  or  881(c)(2)(A) 
only  if  it  is  paid  with  respect  to  an 
obligation  issued  after  July  18. 1984, 
that  is  described  in  section  163(fH2)(B) 
and  the  regulations  under  that  section 
and  an  exception  under  section  871(h) 
or  881(c)  does  not  apply.  Any  obligation 
that  is  not  in  registered  form  as  defined 
in  paragraph  (c)(l)(i)  of  this  section  is  an 
obligation  in  bearer  form. 

(2)  Coordination  with  withholding 
and  reporting  rules.  For  an  exemption 
fiom  withholding  under  section  1441 
with  respect  to  obligations  described  in 
this  paragraph  (b),  see  §  1.1441- 
l(b)(4)(i).  For  rules  relating  to  an 
exemption  from  Form  1099  reporting 
and  backup  withholding  under  section 
3406,  see  section  6049  and  §  1.6049- 
5(b)(8)  for  the  payment  of  interest  and 
§  1. 6045-1  (g)(l)(ii)  for  the  redemption, 
retirement,  or  sale  of  an  obligation  in 
bearer  form. 

(c)  Rules  concerning  obligations  in 
registered  form— {1)  In  general — (i) 
Obligation  in  registered  form.  For 
purposes  of  this  section,  an  obligation  is 
in  registered  form  only  as  provided  in 
this  paragraph  (c)(l)(i).  The  conditions 
for  an  obligation  to  be  considered  in 
registered  form  are  identical  to  the 
conditions  described  in  §5f.  103-1  of 
this  chapter.  Therefore,  an  obligation 
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that  would  be  an  obligation  in  registered 
form  except  for  the  fact  that  it  can  be 
converted  at  any  time  in  the  future  into 
an  obligation  that  is  not  in  registered 
form  shall  not  be  an  obligation  in 
registered  form.  An  obligation  that  is  not 
in  registered  form  by  reason  of  the 
preceding  sentence  may  nevertheless  be 
in  registered  form,  but  only  after  the 
(Kissibility  of  conversion  is  terminated. 
An  obligation  that  is  not  in  registered 
form  and  can  be  converted  into  an 
obligation  that  would  meet  the 
requirements  of  this  paragraph  (cHl)(i) 
for  being  in  registered  form  shall  be 
considered  in  registered  form  only  after 
the  conversion  is  effected.  For  purposes 
of  this  section,  an  obligation  is 
convertible  if  the  obligation  can  be 
transferred  by  any  means  not  described 
in  §  5f.l03-l(c)  of  this  chapter.  An 
obligation  is  treated  as  an  obligation  in 
registered  form  if — 

(A)  The  obligation  is  registered  as  to 
both  principal  and  any  steted  interest 
with  the  issuer  (or  its  agent)  and  transfer 
of  the  obligation  may  be  effected  only  by 
surrender  of  the  old  instrument,  and 
either  the  reissuance  by  the  issuer  of  the 
old  instnunent  to  the  new  holder  or  the 
issuance  by  the  issuer  of  a  new 
instrument  to  the  new  holder; 

(B)  The  ri^t  to  the  principal  of,  and 
stated  interest  on,  the  obligation  may  be 
transferred  only  through  a  book  entry 
system  maintained  by  the  issuer  (or  its 
agent)  described  in  this  paragraph 
(c)(l)(i)(B).  An  obligation  shall  be 
considered  transferable  through  a  book 
entry  system  if  the  ownership  of  an 
interest  in  the  obligation,  is  required  to 
be  reflected  in  a  book  entry,  whether  or 
not  physical  securities  are  issued.  A 
book  entry  is  a  record  of  ownership  that 
identifies  the  owner  of  an  in  interest  in 
the  obligation;  or 

(C)  It  IS  registered  as  to  both  principal 
and  any  steted  interest  with  the  issuer 
(or  its  agent)  and  may  be  transferred  by 
way  of  either  of  the  methods  described 
in  paragraph  (c)(l)(i)  (A)  or  (B)  of  this 
section. 

(ii)  Requirements  for  portfolio  interest 
qualification  in  the  case  of  an  obligation 
in  registered  form.  Interest  (including 
original  issue  discount)  received  on  an 
obligation  that  is  in  registered  form 
qualifies  as  portfolio  interest  only  if — 

(A)  The  interest  is  paid  on  an 
obligation  issued  after  July  18. 1984; 

(B  j  The  interest  would  be  subject  to 
tax  under  section  871(a)(1)(A), 
871(a)(1)(C),  881(a)(1)  or  881(a)(3)  but 
for  section  871(h)  or  881(c); 

(C)  A  United  Stetes  (U.S.)  person 
otherwise  required  to  deduct  and 
withhold  tax  under  chapter  3  of  the 
Internal  Revenue  Code  (Qode)  receives  a 
stetement  that  meets  the  requirements  of 


section  871(h)(5)  that  the  beneficial 
owner  of  the  obligation  is  not  a  U.S. 
person;  and 

(D)  An  exception  under  section  871(h) 
or  881(c)  does  not  apply. 

(2)  Required  statement.  For  purposes 
of  paragraph  (c)(l)(ii)(C)  of  this  section, 
a  U.S.  person  will  be  considered  to  have 
received  a  stetement  that  meets  the 
requirements  of  section  871(h)(5)  if 
either  it  complies  with  one  of  the 
procedures  described  in  this  paragraph 
(c)(2)  and  does  not  have  actual 
knowledge  or  reason  to  know  that  the 
beneficial  owner  is  a  U.S.  person  at  it 
complies  with  the  procedures  described 
in  paragraph  (d)  or  (e)  of  this  section. 

(i)  The  U.S.  person  (or  its  authorized 
foreign  agent  described  in  §  1.1441- 
7(c)(2))  can  reliably  associate  the 
payment  with  documentetion  upon 
which  it  can  rely  to  treat  the  payment 
as  made  to  a  foreign  beneficial  owner  in 
accordance  with  §  1.144l-l(e)(l)(ii).  See 
§  1.1441-l(bM2Mvii)  for  rules  regarding 
reliable  association  with 
documentetion. 

(ii)  The  U.S.  person  (or  its  authorized 
foreign  agent-described  in  §  1.1441— 
7(c)(2))  can  reliably  associate  the 
payment  with  a  withholding  certiJBcate 
described  in  §  1.1441-5(c)(2)(iv)  from  a 
person  claiming  to  be  withholding 
foreign  partnership  and  the  foreign 
partnership  can  reliably  associate  the 
payment  with  documentetion  upon 
which  it  can  rely  to  treat  the  payment 
as  made  to  a  foreign  beneficial  owner  in 
accordance  with  §  1.1441-l(e)(lKii). 

(iii)  The  U.S.  person  (or  its  authorized 
foreign  agent  described  in  §  1.1441— 
7(cJUi}  cen  reliably  associate  the 
payment  with  a  withholding  certificate 
described  in  §  1.1441-l(c)(3)(ii)  from  a 
person  representing  to  be  a  qualified 
intermediary  that  has  assumed  primary 
withholding  responsibility  in 
accordance  with  §  1.1441-l(e)(5)(iv)  and 
the  qualified  intermediary  can  reliably 
associate  the  payment  with 
documentetion  upon  which  it  can  rely 
to  treat  the  payment  as  made  to  a  foreign 
beneficial  owner  in  accordance  with  its 
agreement  with  the  Internal  Revenue 
Service  (KS). 

(iv)  The  U.S.  person  (or  its  authorized 
foreign  agent  described  in  §  1.1441- 
7(c)(2))  can  reliably  assoeiate  the 
payment  with  a  withholding  certificate 
described  in  §  1.1441-l(e)(3)(v)  from  % 
person  claiming  to  be  a  U.S.  branch  of 
a  foreign  bank  or  of  a  foreign  insurance 
company  that  is  described  in  §  1.1441- 
l(b)(2)(iv)(A)  or  a  U.S.  branch 
designated  in  accordance  with  §  1.1441- 
l(b)(2)(iv)(E)  and  the  U.S.  branch  can 
reliably  associate  the  payment  with 
documentetion  upon  which  it  can  rely 
to  treat  the  payment  as  made  to  a  foreign 


beneficial  owner  in  accordance  with 
§1.1441-l(e)(l)(ii). 

(v)  The  U.S.  poson  receives  a 
stetement  bom  a  securities  clearing 
organization,  a  bank,  or  another 
financial  institution  that  holds 
customers'  securities  in  the  ordinary 
course  of  its  trade  or  business.  In  such 
.  case  the  stetement  must  be  signed  imder 
penalties  of  perjury  by  an  au^orized 
representetive  of  the  finanrini 
institution  and  must  state- that  the 
institution  has  received  from  the 
beneficial  owoct  a  withholding 
certificate  described  in  §  1.1441- 
l(e)(2)(i)  (a  Form  W-8  or  an  accepteble 
substitute  form  as  defined  §  1.1 441- 
l(e)(4)(vi))  or  that  it  has  received  from 
another  financial  Institution  a  itimilfr 
stetement  that  it,  or  another  finimriql 
institution  acting  on  behalf  of  the 
beneficial  owner,  has  received  the  Fonn 
W-8  from  the  beneficial  owner.  In  the 
case  of  multiple  financial  institutions 
between  the  beneficial  owner  and  the 
U.S.  person,  this  stetement  must  be 
given  by  each  financial  institution  to  the 
one  above  it  in  the  chain.  No  particular 
form  is  required  for  the  stetement 
provided  by  the  financial  institutions. 
However,  the  stetement  must  provide 
the  name  and  address  of  the  beneficial 
owner,  and  a  copy  of  the  Form  W-8 
provided  by  the  beneficial  owner  must 
be  atteched.  The  stetement  is  subject  to 
the  same  rules  described  in  §  1.1441- 
1(e)(4)  that  apply  to  intermediary  Forms 
W-8  described  in  §  1.1441-l(e)(3)(iii).  If 
the  information  on  the  Form  W-8 
changes,  the  beneficial  owner  must  so 
notify  the  financial  institution  acting  cm 
ite  behalf  within  30  days  of  such 
changes,  and  the  financial  institution 
must  prompUy  so  inform  the  U.S. 
person.  This  notice  also  must  be  given 
if  the  financial  institution  has  actaal 
knowledge  that  the  information  has 
changed  but  has  not  been  so  informed 
by  the  beneficial  owner.  In  the  case  of 
multiple  financial  institutions  between 
the  beneficial  owner  and  the  U.S. 
person,  this  notice  must  be  given  by 
each  financial  institution  to  the 
institution  above  it  in  the  chain. 

(vi)  The  U.S.  person  complies  with 
procedures  that  the  U.S.  competent 
authority  may  agree  to  with  the 
competent  authority  of  a  country  with 
which  the  United  Stetes  has  an  income 
tax  treaty  in  effect 

(3)  Tim^or  providing  certificate  or 
documentary  evidence— -{i)  General  rule. 
Interest  on  a  registered  obligation  shall 
qualify  as  portfolio  interest  if  the 
withholding  certificate  or  documentary 
evidence  that  must  be  provided  is 
fumishekl  before  expiration  of  the 
beneficial  owner's  period  of  limitetion 
for  niaiming  a  refund  of  tax  with  respect 
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to  such  interest  See,  however,  §  1.1441- 
1(b)(7)  for  consequences  to  a 
withholding  agent  that  makes  a  payment 
without  withholding  even  thou^  it 
cannot  reliably  associate  the  payment 
with  the  documentation  prior  to  the 
payment.  If  a  withholding  agent 
withholds  an  amount  under  chapter  3  of 
the  Code  because  it  cannot  reliably 
associate  the  payment  with  the 
documentation  for  the  beneficial  owner 
on  the  date  of  payment,  the  beneficial 
owner  may  nevertheless  claim  the 
benefit  of  an  exemption  from  tax  under 
this  section  by  claiming  a  refund  or 
credit  for  the  amount  withheld  based 
upon  the  procedures  described  in 
§§  1.1464-1  and  301.6402-3(e)  of  this 
chapter.  For  this  purpose,  the  taxpayer 
must  attach  a  withholding  certificate 
described  in  §  1.1441-l(e)(2)(i)  to  the 
income  tax  filed  for  claiming  a  refund 
of  tax  In  the  alternative,  adjustments  to 
any  amount  of  overwithheld  tax  may  be 
made  under  the  procedures  described  in 
§  1.1461-2(a)  (for  example,  if  the 
beneficial  owner  furnishes 
documentation  to  the  withholding  agent 
before  the  due  date  for  filing  the  return 
required  under  §  1.1461-l(b)  with 
respect  to  that  payment). 

(li)  Example.  Toe  following  example 
illustrates  the  rules  of  this  paragraph 
(c)(3)  and  their  coordination  with 
§1.1441-l(b)(7): 

ruMpIn  A  is  a  withholding  agent  who.  on 
October  12, 1999.  pays  interest  on  a 
registered  obligation  to  B.  a  foreign 
corporation.  B  is  a  calendar  year  taxpayer, 
engaged  in  the  conduct  of  a  trade  or  business 
in  the  United  States,  and  is,  therefore, 
required  to  file  an  annual  income  tax  return 
on  Form  1120F.  The  interest,  however,  is  not 
effectively  connected  with  B's  U.S.  trade  or 
business.  On  the  date  of  payment,  B  has  not 
furnished,  and  A  cannot  associate  the 
payment  with  dociunentation  for  B. 
Hovrever,  A  does  not  withhold  under  section 
1442,  even  though,  under  §  1.1441- 
l(b)(3)(iii)(A],  A  should  presume  that  B  is  a 
foreign  p>enon,  because  A's  communications 
with  B  are  mailed  to  an  address  In  a  foreign 
country.  Assuming  that  B  files  a  return  for  its 
taxable  year  ending  December  31, 1999,  and 
that  its  statute  of  limitations  period  writh 
regard  to  that  year  expires  on  June  15,  2003, 
the  interest  paid  on  C)ctober  12, 1999,  may 
qualify  as  portfolio  interest  only  if  B  provides 
appropriate  documentation  to  A  on  or  before 
)une  15,  2003.  If  B  does  not  provide  the 
dociunentation  on  or  before  June  15.  2003, 
and  does  not  pay  the  tax,  A  is  liable  for  the 
tax  under  section  1463.  even  if  B  provides 
the  documentation  to  A  after  June  15,  2003. 
Therefore,  the  provisions  in  §  1.1441-l(b)(7), 
regarding  late-received  dociunentation  would 
not  help  A  avoid  liability  for  tax  under 
lection  1463  even  if  the  documentation  is 
furnished  within  the  statute  of  limitations 
period  of  A.  This  is  because,  in  a  case 
involving  interest,  the  documentation 
received  within  the  limitations  period  of  the 


beneficial  owner  serves  as  a  condition  for  the 
interest  to  qualify  as  portfolio  interest  When 
dociunentation  is  received  after  the 
expiration  of  the  beneficial  owner's 
limitations  period,  tne  interest  can  no  longer 
qualify  as  portfolio  interest.  On  the  other 
hand,  A  could  rely  on  documentation  that  it 
receives  after  the  expiration  of  B's  limitations 
period  to  establish  B's  right  to  a  reduced  rate 
of  withholding  under  an  applicable  income 
tax  treafy  (since,  in  such  a  case,  a  claim  of 
treafy  benefits  is  not  conditioned  upon 
providing  documentation  prior  to  the 
expiration  of  the  beneficial  owmer's 
liinitations  period). 

(4)  Cocadination  with  withholding 

and  reporting  rules.  For  an  exemption 
from  withholding  under  section  1441 
with  respect  to  obligations  described  in 
this  paragraph  (c),  see  §  1.1441- 
l(b)(4)(i).  For  rules  applicable  to 
withholding  certificates,  see  §  1.1441- 
1(e)(4).  For  rules  regarding  documentary 
evidence,  see  §  1.6049-5(cKl)-  For 
application  of  presumptions  when  the 
U.S.  person  cannot  reliably  associate  the 
payment  with  documentation,  see 
§  1.1441-l(bM3).  For  standards  of 
knowledge  applicable  to  withholding 
agents,  see  §  1.1441-7(b).  For' rules 
relating  lo  an  exemption  from  Form 
1099  reporting  and  backup  withholding 
under  section  3406,  see  section  6049 
and  §  1.6049-5(b)(8)  for  the  payment  of 
interest  and  §  1.6045-l(g)(l)(i)  for  the 
redemption,  retirement,  or  sale  of  an 
obligation  in  roistered  form.  For  rules 
relating  to  reporting  on  Forms  1042  and 
1042-S.  see  §  1.1461-1  (b)  and  (c). 

(d)  Application  of  repeal  of  30-peicent 
withholding  to  pass-through 
certificates— (1)  In  general.  Interest 
received  on  a  pass-through  certificate 
qualifies  as  portfolio  interest  under 
section  871(h)(2)  or  881(c)(2)  if  the 
interest  satisfies  the  conditions 
described  in  paragraph  (bHl).  (cKl).  or 
(e)  of  this  section  without  regard  to 
whether  any  obligation  held  by  the  fiind 
or  trust  to  which  the  pass-through 
certificate  relates  is  described  in 
paragraph  (b)(1),  (c)(l)(ii).  or  (e)  of  this 
section.  This  paragraph  (dKl)  applies 
only  to  payments  inade  to  the  holder  of 
the  pass-throu|^  certificate  from  the 
trustee  of  the  pass-through  trust  and 
does  not  apply  to  payments  made  to  the 
trustee  of  the  pass-through  trust.  For 
example,  a  mortgage  pass-through 
certificate  in  bearer  form  must  meet  the 
requirements  set  forth  in  paragraph 
(b)(1)  of  this  section,  but  ^e  obligations 
held  by  the  fund  or  trust  to  which  the 
mortgage  pass-through  certificate  relates 
need  not  meet  the  requirements  set  forth 
in  paragraph  (b)(1),  (c)(l)(ii),  or  (e)  of 
this  section.  However,  for  piuposes  of 
paragraphs  (b)(1).  (c)(l)(ii).  and  (e)  of 
this  section  and  section  127  of  the  Tax 
Reform  Act  of  1984,  a  pass- through 


certificate  will  be  considered  as  issued 
after  July  18,  1984,  only  to  the  extent 
that  the  obligations  held  by  the  fund  or 
trust  to  which  the  pass-through 
certificate  relates  are  issued  after  July 
18. 1984. 

(2)  Interest  in  REMICs.  Interest 
received  on  a  regular  or  residual  interest 
in  a  REMIC  qualifies  as  portfolio  interest 
under  section  871(h)(2)  or  881(c)(2)  if 
the  interest  satisfies  the  conditions 
described  in  paragraph  (b)(1).  (c)(l)(ii), 
or  (e)  of  this  section.  For  purposes  of 
paragraph  (b)(1),  (c)(l)(ii),  or  (e)  of  this 
section,  interest  on  a  regular  interest  in 
a  REMIC  is  not  considered  interest  on 
any  mortgage  obligations  held  by  the 
REMIC.  The  foregoing  rule,  however, 
applies  only  to  payments  made  to  the 
holder  of  the  regular  interest  from  the 
REMIC  and  does  not  apply  to  payments 
made  to  the  REMIC.  For  purposes  of 
paragraph  (b)(1),  (c)(l)(ii),  or  (e)  of  this 
section,  interest  on  a  residual  interest  in 
a  REMIC  is  considered  to  be  interest  on 
or  with  respect  to  the  obligatibns  held 
by  the  REMIC,  and  not  on  or  with 
respect  to  the  residual  interest.  For 
purposes  of  paragraphs  (b)(1),  (c)(l)(ii), 
and  (e)  of  this  section  and  section  127 
of  the  Tax  Reform  Act  of  1984,  a 
residual  interest  in  a  REMIC  will  be 
considered  as  issued  after  July  18, 1984, 
only  to  the  extent  that  the  obligations 
held  by  the  REMIC  are  issued  after  July 
18, 1984,  but  a  regular  interest  in  a 
REMIC  will  be  considered  as  issued 
after  July  18. 1984,  if  the  regular  interest 
was  issued  after  July  18, 1984,  %vithout 
regard  to  the  date  on  which  the 
mortgage  obligations  held  by  the  REMIC 
were  issued. 

(3)  Date  of  issaance.  In  general,  a 
mortgage  pass-through  certificate  will  be 
considered  to  have  been  issued  after 
July  18,  1984,  if  all  of  the  mortgages 
held  by  the  fund  or  trust  were  issued 
after  July  18, 1984.  If  some  of  the 
mortgages  held  by  the  fund  or  trust  were 
issued  before  July  19,  1984,  then  the 
portion  of  any  interest  payment  which 
represents  interest  on  those  mortgages 
shall  not  be  considered  to  be  portJkilio 
interest.  The  preceding  sentence  shall 
not  apply,  however,  if  all  of  the 
following  conditions  are  satisfied: 

(i)  The  mortgage  pass-through 
certificate  is  issued  after  December  31, 
1986: 

(ii)  Payment  of  the  mortgage  pass- 
through  certificate  Is  guaranteed  by,  and 
a  guarantee  commitment  has  been 
issued  by,  an  entity  that  is  independent 
bora  the  issuer  of  the  underlying 
obligation; 

(iii)  The  guarantee  commitment  with 
respect  to  the  mortgage  pass-through 
certificate  cannot  have  been  issued  more 
than  14  months  prior  to  the  date  on 
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which  the  mortgage  pass-through 
certificate  is  issued;  and 

(iv)  The  fund  or  trust  to  which  the 
mortgage  pass-thrtni^  certificate  relates 
cannot  contain  mortgage  obligations  on 
which  the  first  scheduled  monthly 
payment  of  principal  and  interest  was 
made  more  than  twelve  months  before 
the  date  on  which  the  gtiarantee 
commitment  was  made. 

(e)  Foreign-targeted  registered 
Migations—(l)  General  rule.  The 
statement  described  in  paragraph 
(c)(l)(ii)(Q  of  this  section  is  not 
required  with  respect  to  interest  paid  on 
a  registered  obligation  that  is  targeted  to 
foreign  markets  in  accordance  with  the 
provisions  of  paragraph  (e)(2)  of  this 
section  if  the  interest  is  paid  bya  U.S, 
person,  a  withholding  foreign 
partnership,  or  a  U.S.  branch  described 
in  §  1. 1441-1  (b)(2)(iv)  (A)  or  (E)  to  a 
registered  owner  at  an  address  outside 
the  United  States,  provided  that  the 
registered  owner  is  a  finanrial 
institution  described  in  section 
871(h)(5)(B).  In  that  case,  the  U.S. 
person  otherwise  required  to  deduct  and 
tvithhold  tax  may  treat  the  interest  as 
portfolio  interest  if  it  does  not  have 
acttial  knowledge  that  the  beneficial 
owmer  is  a  United  States  person  and  if 
it  receives  the  certificate  described  in 
paragraph  (e)(3)(i)  of  this  section  from  a 
financial  iiutitution  or  member  of  a 
clearing  organization,  which  member  is 
the  beneficial  owner  of  the  obligation,  or 
the  documentary  evidence  or  statement 
described  in  paragraph  (e)(3)(ii)  of  this 
section  bom  the  beneficial  owner,  in 
accortlance  with  the  procedtues 
described  in  paragraph  (e)(4)  of  this 
section. 

(2)  Definition  of  a  foreign-targeted 
registered  obligation.  An  obligation  is 
considered  to  be  targeted  to  foreign 
markets  for  purposes  of  paragraph  (e)(1) 
of  this  section  if  it  is  sold  (or  retold  in 
connection  with  its  original  issuance) 
only  to  foreign  persons  (or  to  foreign 
branches  of  United  States  financial 
institutions  described  in  section 
871(h)(5)(B))  in  accordance  wiUi 
procedtues  similar  to  those  prescribed 
in  §  1.163-5(c)(2)(i)  (A),  (B),  or  (D). 
However,  the  provisions  of  that  section 
that  require  an  obligation  to  be  offered 
for  sale  or  resale  in  connection  with  its 
original  issuance  only  outside  the 
United  States  do  not  apply  with  resp>ect 
to  registered  obligations  offered  for  sale 
through  a  public  auction.  Similarly,  the 
provisions  of  that  section  that  require 
delivery  to  be  made  outside  the  United 
States  do  not  apply  to  registered 
obligations  offered  for  sale  throtigh  a 
public  auction  if  the  obligations  are 
considered  to  be  in  registered  form  by 
virtue  of  the  fact  that  diey  may  be 


transferred  only  through  a  book  entry 
system.  The  obligation,  if  evidenced  by 
a  physical  dociunent  other  than  a 
coi^rmaticMi  receipt,  must  contain  oa 
its  bee  a  legend  indicating  that  it  has 
been  sold  (or  resold  in  connection  with 
its  original  issuance)  in  accordance  with 
those  procedures. 

(3)  LkicumentaUon.  A  certificate 
described  in  paragraph  (eX3)(i)  of  this 
section  is  required  if  the  United  States 
person  otherwise  required  to  deduct  and 
withhold  tax  (the  withholding  agmi) 
pays  interest  to  a  financial  institution 
described  in  section  871(h)(5)(B)  or  to  a 
member  of  a  clearing  organization, 
which  member  is  the  beneficial  o«imer 
of  .the  oUigation.  The  documentation 
described  in  paragraph  (eK3Hii>  of  this 
section  is  required  if  a  vnthholding 
agent  pays  interest  to  a  beneficial  owner 
that  is  neither  a  finanpitnl  institution 
described  in  section  871(h)(5)(B)  nor  a 
membOT  of  a  clearing  organization. 

(i)  Interest  paid  to  a  finandal 
institution  or  a  member  of  a  clearing 
organization— {A)  Requirement  of  a 
certificate — (1)  If  the  vnthholding  agent 
pays  interest  to  a  finATirinl  instittition 
described  in  section  87l(hK5)(B)  or  to  a 
member  of  a  clearing  organization, 
which  member  is  the  beneficial  owner 
of  the  obligation,  the  withholding  agoot 
must  receive  a  certificate  which  states 
that,  beginning  at  the  time  the  last 
preceding  COTtificate  imder  this 
paragraph  (e)(3)(i)  was  provided  and 
while  the  financial  institution  at 
clearing  organization  member  has  held 
the  obligation,  with  respect  to  each 
foreign-targeted  registered  obligation 
which  has  been  held  by  the  person 
providing  the  certificate  at  any  time 
since  the  provision  of  such  last 
preceding  certificate,  either — 

(/)  The  beneficial  owner  of  the 
obligation  has  not  been  a  United  States 
person  on  each  interest  payment  date;  or 

(ii)  If  the  person  providing  the 
certificate  is  a  financial  institution 
which  is  holding  or  has  held  an 
obligation  on  behalf  of  the  beneficial 
owner,  the  beneficial  owner  of  the 
obligation  has  been  a  United  States 
person  on  one  or  more  interest  payment 
dates  (identifying  such  date  or  dates), 
and  the  person  making  the  certification 
has  forwarded  or  will  forward  the 
appropriate  United  States  beneficial 
ownership  notification  to  the 
withholdkig  agent  in  accordance  with 
the  provisions  of  paragraph  (e)(4)  of  this 
section. 

(2)  The  person  providing  the 
certificate  need  not  state  the  foregoing 
where  no  previous  certificate  has  been 
required  to  be  provided  by  the  payee  to 
the  withholding  agmt  tmder  this 
paragraph  (e)(3)(i). 


(B)  Additional  representatiozu: 
Whether  or  not  a  previous  certificate  has 
been  requirec^to  be  provided  with 
respect  to  the  obligation,  each  certificate 
fiunishedpursuant  to  the  provisions  in 
this  paragraph  (eX3)(i)  must  fiuther  state 
that,  for  eadi  foreign-targeted  registered 
obligation  held  and  evny  other  such 
obligation  to  be  acquired  and  held  by 
the  person  providing  the  certificate 
during  the  period  b^inning  on  the  date 
of  the  certificate  and  ending  on  the  date 
the  next  certificate  is  required  to  be 
provided,  the  beneficial  owner  of  the 
obligation  will  not  be  a  United  States 
person  on  each  interest  payment  data 
while  the  fimHKrjul  institutiaa  or 
clearing  organization  member  holdr  the 
obligation  and  that,  if  the  person 
providing  the  certificate  is  a  financial 
institution  which  is  holding  or  will  ba 
holding  the  oblig^on  on  behalf  of  a- 
beneficial  owner,  such  person  will 
provide  a  United  States  benefioiai 
ownership  notifitation  to  die 
withholding  agrait  (and  a  cleoing 
organization  that  is  not  a  withholding 
agent  where  a  member  orgamzationis 
required  by  this  paragraph  (eXS)  to 
furnish  the  clearing  organization  mth  a 
statement)  in  accordance  with 
paragraph  (e)(4)  of  this  section  in  the 
event  such  certificate  (or  statement  in 
the  case  of  a  statement  prtmded  by  a 
member  organization  to  a  clearing . 
organization.that  is  not  a  withholding 
agent)  is  or  becomes  imtrue  withieqiect 
to  any  obligation..  A  clearing  - 
organization  is  an  entity  wUdi  is  in  the 
Inuiness  of  holding  obligations  for 
member  organizations  and  transferring 
obligatimis  among  such  members  by 
credit  or  debit  to  the  account  of  a 
member  widiout  the  necessity  of 
physical  delivery  of  the  obligation. 

(C)  Obligation  must  be  identified.  The 
certificate  described  in  paragraph 
(e)(3Xii)(A)  of  this  section  must  identify 
the  obligation  or  obligations  with 
respect  to  whit^  it  is  given,  except 
where  the  certification  is  given  with 
respect  to  an  obligation  tint  has  not 
been  acquired  at  die  time  the 
certification  is  made.  An  obligation  is 
identified  if  it  or  the  larger  issuance  of 
which  it  is  a  part  is  described  on  a  list 
(e.g.,  $5  million  principal  amount  of 
12%  debentures  of  ABC  Savings  and 
Loan  Association  due  FeiHuary  25, 
1995,  S3  million  principal  amount  of 
10%  U.S.  Treasury  notes  due  May  28, 
1990)  ol  all  registered  obligations 
targeted  to  foreign  markets  held  by  or  on 
behalf  of  the  person  providing  the 
certificate  and  the  list  is  attached  to,  and 
incorporated  by  reference  into,  the 
certificate.  The  certificate  must  identify 
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and  provide  the  address  of  the  person 
furnishing  the  certificate. 

(D)  Payment  to  a  depository  of  a 
dealing  organization.  If  the  withholding 
agent  pmys  interest  to  a  depository  of  a 
clearing  organization,  then  the  clearing 
organization  must  provide  the  certificate 
described  in  this  paragraph  (e)(3Hi)  to 
the  withholding  agent.  Any  certificate 
that  is  provided  by  a  clearing 
organization  must  state  that  the  clearing 
organization  has  received  a  statement 
from  each  member  which  complies  with 
the  provisions  of  this  paragraph  (e)(3)(i) 
and  of  paragraph  (e)(4)  of  this  section 
(as  if  the  clearing  organization  were  the 
withholding  agent  and  regardless  of 
whether  the  member  is  a  financial 
institution  described  in  section 
871(h)(5)(B)). 

(E)  Statement  in  lieu  of  Form  WS. 
Subject  to  the  requirements  set  out  in 
paragraph  (e)(4)  of  this  section,  a 
certificate  or  statement  in  the  form 
described  in  this  paragraph  (e)(3)(i),  in 
conjunction  with  the  next  annual 
certificate  or  statement,  will  serve  as  the 
certificate  that  may  be  provided  in  lieu 
of  a  Form  W-8  with  respect  to  interest 
on  all  foreign-targeted  registered 
obligations  held  by  the  person  making 
the  certification  or  statement  and  which 
is  {>aid  to  such  person  within  the  period 
beginning  on  the  date  of  the  certificate 
and  ending  on  the  date  the  next 
certificate  is  required  to  be  provided. 

(F)  Electronic  transmission.  The 
certificate  described  in  this  paragraph 
(e)(3)(i)  may  be  provided  electronically 
under  the  terms  and  conditions  of 
8l.l63-5(c)(2)(i)(D)(3)(i/). 

(ii)  Payment  to  a  person  other  than  a 
financial  institution  or  member  of  a 
clearing  organization.  If  the  withholding 
agent  pays  interest  to  the  beneficial 
owner  of  an  obligation  that  is  neither  a 
financial  institution  described  in  section 
871(h)(5)(B)  nor  a  member  of  a  clearing 
organization,  then  such  owner  must 
provide  the  withholding  agent  a 
statement  described  in  paragraph 
(cHlKiiNC)  of  this  section. 

(4)  Applicable  procedures  regarding 
documentation — (i)  Procedures 
applicable  to  certificates  required  under 
paragraph  (eX3Xi)  of  this  section — (A) 
Time  for  providing  certificate.  Where  no 
previous  certificate  for  foreign-targeted 
registered  obligations  has  been  provided 
to  the  withholding  agent  by  the  person 
providing  the  certificate  under 
paragraph  (e)(3)(i)  of  this  section,  such 
certificate  must  be  provided  within  the 
period  beginning  90  days  prior  to  the 
first  interest  payment  date  on  which  the 
person  holds  a  foreign-targeted 
registered  obligation.  The  withholding 
agent  may,  in  its  discretion,  withhold 
under  section  1441(a),  4442(a).  or  1443 


if  the  certificate  is  not  received  by  the 
date  30  days  prior  to  the  interest 
payment.  Thereafter  the  certificate  must 
be  filed  within  the  period  beginning  on 
January  IS  and  ending  January  31  of 
each  year.  If  a  certificate  provided 
pursuant  to  the  first  sentence  of  this 
paragraph  (e)(4)(i)(A)  is  provided  during 
the  period  beginning  on  January  15  and 
ending  on  January  31  of  any  year,  then 
no  other  certificate  need  be  provided 
dxuing  such  period  in  such  year. 

(B)  Change  of  status  notification  on 
Form  W-9.  If,  on  any  interest  payment 
date  after  the  obligation  was  acquired  by 
the  person  making  the  certificatioii,  the 
beneficial  owner  of  the  obligation  is  a 
U.S.  person,  then  the  person  to  whom 
the  withholding  agent  pays  interest 
must  fiimish  the  withholding  agent  with 
a  U.S.  beneficial  ownership  notification 
within  30  days  after  such  interest 
payment  date.  A  U.S.  beneficial 
ownership  notification  must  include  a 
statement  that  the  beneficial  owner  of 
the  obligation  has  been  a  U.S.  person  on 
an  interest  payment  dat^  (identifying 
such  date),  that  such  owner  has 
provided  to  the  person  providing  the 
notification  a  Form  W-9  (or  a  substitute 
form  that  is  substantially  similar  to 
Form  W-9  and  completed  under 
penalties  of  perjiuy),  and  that  the 
person  providing  the  notification  has 
been  and  will  be  complying  with  the 
information  reporting  requirements  of 
section  6049,  if  applicable. 

(C)  Alternative  notification  statement. 
Where  the  person  providing  the 
notification  described  in  paragraph 
(e)(4)(i)(B)  of  this  section  is  neither  a 
controlled  foreign  corporation  within 
the  meaning  of  section  957(a),  nor  a 
foreign  corporation  50-percent  or  more 
of  the  gross  income  of  which  from  all 
sources  for  the  three-year  period  ending 
with  the  close  of  the  taxable  year 
preceding  the  date  of  the  statement  was 
effectively  connected  with  the  conduct 
of  trade  or  business  in  the  United  States, 
such  person  must  attach  to  the 
notification  a  copy  of  the  Form  W-^  (or 
substitute  form  that  is  substantially 
similar  to  Form  W-9  and  completed 
under  penalties  of  perjury)  provided  by 
the  beneficial  owner.  When  a  person 
that  provides  the  U.S.  beneficial 
ownership  notification  does  not  attach 
to  it  a  copy  of  such  Form  W-9  (or 
substitute  form  that  is  substantially 
similar  to  Form  W-9  and  completed 
under  penalties  of  perjury),  such  person 
must  state  that  it  is  either  a  controlled 
foreign  corporation  within  the  meaning 
of  section  957(a),  or  a  foreign 
corporation  50-percent  or  more  of  the 
gross  income  of  which  fi-om  all  sources 
for  the  three-year  period  ending  with 
■the  close  of  its'taxableyear  preceding 


the  date  of  the  statement  was  effectively 
connected  with  the  conduct  of  a  trade 
or  business  in  the  United  States.  A 
withholding  agent  that  receives  a  Form 
W-9  (or  a  substitute  form  that  is 
substantially  similar  to  Form  W-9  and 
completed  under  penalties  of  perjury) 
must  send  a  copy  of  such  form  to  the 
IRS,  at  such  address  as  the  IRS  shall 
indicate,  within  30  days  after  receiving 
it  and  must  attach  a  statement  that  the 
Form  V\l-9  or  substitute  form  was 
provided  pursuant  to  this  paragraph 
(e)(4)  with  respect  to  a  U.S.  person  that 
has  owned  a  foreign-targeted  registered 
obligation  on  one  or  more  interest 
payment  dates. 

(D)  Failure  to  provide  notification.  If 
either  a  Form  W-9  (or  a  sul)stitute  form 
that  is  substantially  similar  to  a  Form 
W-9  and  completed  under  penalties  of 
perjury)  or  the  statement  described  in 
paragraph  (e)(4)(inC)  of  this  section  is 
not  attached  to  the  U.S.  beneficial 
ownership  notification  provided 
pursuant  to  paragraph  (e)(4)(i)(B)  of  this 
section,  the  withholding  agent  is 
required  to  withhold  luider  section 
1441, 1442,  or  1443  on  a  payment  of 
interest  made  after  the  withholding 
agent  has  received  the  notification 
unless  such  form  or  statement  (or  a 
statement  that  the  beneficial  ovmer  of 
the  obligation  is  no  longer  a  U.S. 
person)  is  received  before  the  interest 
payment  date  from  the  person  who 
provided  the  notification  (or  transferee). 
If,  during  the  period  beginning  on  the 
next  January  15  and  ending  on  the  next 
January  31,  such  person  certifies  as  set 
out  in  paragraph  (e)(3)(i)  of  this  section 
(subject  to  paragraph  (e)(3)(i)(A)(2)  of 
this  section)  then  the  withholding  agent 
is  not  required  to  wifiihold  during  the 
year  following  such  certification  (unless 
such  person  again  provides  a  U.S. 
benefici^  ownership  notification 
without  attaching  a  Form  W-9  or 
substitute  form  that  is  substantially 
similar  to  Form  W-9  and  completed 
under  penalties  of  perjury  or  the 
statement  described  in  paragraph 
(e)(4)(i)(C)  of  this  section). 

(E)  Procedures  for  clearing 
organizations.  Within  the  period 
bc^ginning  10  days  before  the  end  of  the 
calendar  quarter  and  ending  on  the  last 
day  of  each  calendar  quarter,  any 
clearing  organization  (including  a 
clearing  organization  that  is  a 
withholding  agent)  relying  on  annual 
certificates  or  statements  from  its 
member  organizations,  as  set  forth  in 
paragraph  (e)(3)(i)  of  this  section,  must 
send  each  member  organization  having 
submitted  such  certificate  or  statement 
a  reminder  that  the  member 
organization  must  give  the  clearing 
organization  a  U.S.  beneficial  ownership 
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notification  in  the  cimunstances 
described  in  paragraph  (e)(4)(iKB)  of 
this  section. 

(F)  Retention  (rf  certificates.  The 
certificate  described  in  paragraph 
(e)(3)(i)  of  this  section  must  be  retained 
in  the  records  of  the  withholding  agent 
for  four  years  frmn  the  end  of  the 
calendar  year  in  which  it  was  received. 
The  statement  described  in  paragi^h 
(e)(3)(i)  of  this  section  that  is  received 
by  a  clearing  organization  from  a 
member  organization  must  be  retained 
in  the  records  of  the  clearing 
organization  for  four  years  from  the  end 
of  the  calendar  year  in  which  it  was 
received. 

(G)  No  reporting  requirement.  The 
withholding  agent  who  receives  the 
certificate  described  in  paragraph 
(e)(3)(i)  of  this  section  is  not  required  to 
file  Form  1042S  to  report  payments 
under  §  1.1461-1  (b)  or  (c)  of  interest 
that  are  made  with  respect  to  foreign- 
targeted  registered  obligations  held  by 
the  person  providing  the  certificate  and 
are  made  within  the  period  beginning 
with  the  certificate  date  and  ending  on 
the  last  date  for  filing  the  next 
certificate. 

(ii)  Procedures  regarding  certificates 
required  under  paragraph  (eXSXW  of 
this  section — {A)  Time  for  providing 
certificate.  The  statement  described  in 
paragraph  (eH3)(ii)  of  this  section  must 
be  provided  to  the  withholding  agent 
within  the  period  beginning  90  days 
prior  to  and  ending  on  the  first  interest 
payment  date  on  which  the  withholding 
agent  pays  interest  to  the  beneficial 
owner.  The  withholding  agent  may,  in 
its  discretion,  withhold  under  section 
1441(a),  1442(a),  or  1443  if  the 
statement  is  not  received  by  the  date  30 
days  prior  to  the  interest  payment  The 
beneficial  owner  must  confirm  to  the 
withholding  agent  the  continuing 
validity  of  the  dociunentary  evidence 
within  the  period  beginning  90  days 
prior  to  the  first  day  of  the  third 
calendar  year  following  the  provision  of 
such  evidence  and  dining  the  same 
period  every  three  years  diereafter  while 
the  owner  still  owns  the  obligation.  The 
withholding  agent  who  receives  the 
statement  described  in  paragraph 
(e}(3)(ii)  of  this  section  is  not  required 
to  report  payments  of  interest  under 
§  1. 146 1-1  (b)  or  (c)  if  the  payments  are 
made  with  respect  to  foreign-targeted 
registered  obligations  held  by  the  person 
whcx  provides  the  statement  and  are 
made  within  the  period  beginning  with 
the  date  on  which  the  statement  is 
provided  and  ending  on  the  last  date  for 
confirming  the  validity  of  the  statement. 
The  statement  received  for  purposes  of 
paragraph  (e)(3)(ii)  of  this  section  is 


subject  to  the  applicable  procedures  set 
forth  in  §  1.1441-l(e)(4). 

(B)  Change  of  status  notification  on 
Form  W-9.  If  on  emy  interest  payment 
date  after  the  obligation  was  acquired  by 
the  person  providing  the  statement 
described  in  paragraph  (e)(3)(ii)  of  this 
section,  the  beneficial  owner  of  the 
obligation  is  a  U.S.  person,  then  the 
beneficial  owner  must  so  inform  the 
withholding  agent  within  30  days  after 
such  interest  payment  date  and  must 
provide  a  Form  W-9  (or  substitute  form 
that  is  substantially  similar  completed 
under  penalties  of  perjury)  to  the 
withholding  agent  However,  the 
beneficial  owner  is  not  required  to 
provide  another  Form  W-9  (or 
substitute  form  that  is  substantially 
similar  and  completed  under  pensdties 
of  perjury)  if  such  person  has  already 
provided  it  to  the  withholding  agent 
within  the  same  calendar  year. 

(iii)  Disqualification  of 
documentation.  In  accordance  with  the 
provisions  of  section  871(h)(4).  the 
Secretary  may  make  a  determination  in 
appropriate  cases  that  a  certificate  or 
statement  by  any  person,  or  class  of 
persons,  does  not  satisfy  the 
requirements  of  that  section.  Should 
that  determination  be  made,  all 
payments  of  interest  that  otherwise 
qualify  as  portfolio  interest  to  that 
person  would  become  subject  to  30- 
percent  withholding  under  section 
1441(a).  1442(a),  or  1443. 

(iv)  Special  effective  date. 
Notwithstanding  the  foregoing 
requirements  of  this  section — 

(A)  Any  certificate  that  is  required  to 
be  filed  with  the  withholding  agent 
during  the  pwiod  beginning  on  January 
15  and  ending  on  January  31,  1986,  is 
not  required  to  state  that  the  beneficial 
owner  of  an  obligation,  prior  to  the  date 
of  the  certificate,  either  was  not  a 
United  States  person  or  was  a  United 
States  person  if  the  obligation  was 
acquired  by  the  person  providing  the 
certificate  on  or  before  September  19. 
1985;  and 

(B)  All  of  the  requirements  of  this 
paragraph  (e),  as  in  effect  prior  to  the 
e£fective  date  of  these  amendments, 
shall  remain  effective  with  respect  to 
each  interest  payment  prior  to  the  filing 
of  the  certificate  described  in  paragraph 
(e)(4)(iv)(A)  of  this  section,  except  that 
the  provisions  of  paragraph  (e)(3)  of  this 
section  relating  to  which  persons  are 
required  to  receive  certificates  or 
statements  and  paragraph  (e)(3)(ii)  or 
(4)(ii)  of  this  section  shall  become 
effective  with  respect  to  each  interest 
payment  after  September  20, 1985. 

15)  Information  reporting.  See 
§  1.6049-5(b)(7)  for  special  information 
reporting  rules  applicable  to  interest  on 


foreign-targeted  registered  obligations. 
See  §  1.6045-l(g)(l){ii)  for  information 
reporting  rules  applicable  to  the 
redemption,  retirement,  or  sale  of 
foreign-targeted  registered  obligations. 

(f)  Securities  lending  transactions.  Fat 
applicable  rules  regarding  substitute 
interest  payments  received  pursuant  to 
a  seciuities  lending  transaction  or  a 
sale-repurchase  transaction,  see 

§§  1.871-7(b)(2)  and  1.881-2(b)(2). 

(g)  Definitions.  For  purposes  of  this 
section,  the  terms  U.S.  person  and 
foreign  person  have  the  meaning  set 
forth  in  §  1.1441-l(c)(2),  the  term 
beneficial  owner  has  the  meaning  set 
forth  in  §  1.1441-l(c)(6),  the  term 
withholding  agent  has  the  meaning  set 
forth  in  §  1.1441-7(a);  the  term  payee 
has  the  meaning  set  forth  in  §  1.1441- 
1(b)(2);  and  the  term  payment  has  the 
meaninfi  set  forth  in  §  1.1441-2(e). 

(h)  Effective  date — (1)  in  general.  This 
section  shall  apply  to  payments  of 
interest  made  after  December  31, 1998. 

(2)  Transition  rule.  For  purposes  of 
this  section,  a  withholding  agent  that  on 
December  31, 1998,  holds  a  Form  W-8 
that  is  valid  imder  the  regulations  in 
effect  prior  to  January  1, 1999  (see  26 
CFR  parts  1  and  35a  revised  April  1, 
1997),  may  treat  it  as  a  valid 
withholding  certificate  until  its  validity 
expires  imder  these  regulations  or.  if 
earlier,  until  December  31, 1999. 
Further,  the  validity  of  a  Form  W-«  that 
is  dated  prior  to  January  1, 1998,  is  valid 
on  January  1. 1998,  and  would  expire  at 
any  time  during  1998,  is  extended  until 
December  31,  1998  (and  is  not  extended 
after  December  31, 1998  by  reason  of  the 
immediately  preceding  sentence).  The 
rule  in  this  paragraph  (hK2),  however, 
does  not  apply  to  extend  the  validity 
period  of  a  Form  W-8  that  expires  in 
1998  solely  by  reason  of  changes  in  the 
circumstances  of  the  person  whose 
name  is  on  the  certificate. 
Notwithstanding  the  three  preceding 
sentences,  a  withholding  agent  or  payor 
may  choose  to  not  take  advantage  of  the 
transition  rule  in  this  paragraph  (h)(2) 
with  respect  to  one  or  more  withholding 
certificates  and,  therefore,  to  require 
new  withholding  certificates 
conforming  to  the  requirements 
described  in  this  section. 

Par.  6.  Section  1.1441-0  is  added  to 
read  as  follows: 

11.1441-0    Outline  of  reguialton  provisions 
for  McUon  1441. 

This  section  lists  captions  contained 
in  §§  1.1441-1  through  1.1441-9. 

§1.1441~1    Requirement  fi}r  the  deduction 
and  withholding  of  tax  on  payments  to 
foreign  persons. 

(a)  Purpose  and  scope. 

(b)  General  rules  of  withholding. 


53422      Federal  Register  /  Vol.  62,  No.  198  /  Tuesday.  October  14.  1997  /  Rules  and  Regulations 


(1)  Requirement  to  withhold  on  peymenta  to 

foreign  persons. 

(2)  Determination  of  payee  and  payee's 

status, 
(i)  In  general, 
(it)  Payments  to  a  U.S.  agwU  of  a  foreign 

person, 
(iii)  Payments  to  wholly-o%<med  entitiea. 

(A)  Foreign-owned  domestic  entity. 

(B)  Foreign  entity. 

(iv)  PaymenU  to  a  U.S.  branch  of  certain 
foreign  banks  or  foreign  insurance 
companies. 

(A)  U.S.  branch  treated  as  a  U.S.  person  in 

certain  cases. 

(B)  Consequences  to  the  withholding  agent. 

(C)  Consequences  to  the  U.S.  branch. 

(D)  Definition  of  payment  to  a  U.S.  branch. 

(E)  PaymenU  to  other  U.S.  branches, 
(v)  Payments  to  a  foreign  intermediary. 

(A)  Payments  treated  as  made  to  persons  for 

whom  the  intermediary  collects  the 
payment 

(B)  I^yroents  treated  as  made  to  foreign 

intomediary. 
(vi)  Other  payees, 
(vii)  Rules  for  reliably  associating  a  payment 

with  documentation. 

(3)  Presumptions  regarding  payee's  status  in 

the  absence  of  documentation, 
(i)  General  rules, 
(ii)  Presumptions  of  status  as  individual, 

corpontion.  partnership,  etc. 
(iii)  Presumption  of  U.S.  or  foreign  status. 

(A)  Payments  to  exempt  recipients. 

(B)  Scholarships  and  grants. 

(C)  Pensions,  annuities,  etc. 

(D)  Certain  payments  to  oCEthore  accounts, 
(iv)  Grace  period  in  the  case  of  indicia  of  a 

foreign  payee, 
(v)  Special  rules  applicable  to  payments  to 
foreign  intermediaries. 

(A)  Reliance  on  claim  of  status  as  foreign 

intermediary. 

(B)  Beneficial  owner  documentation  is 

lacking  or  unreliable. 

(C)  Information  regarding  allocation  of 

payment  is  lacking  or  unreliable. 

(D)  Certification  that  the  foreign  intermediary 

has  furnished  documentation  for  all  of 
the  persons  to  whom  the  intermediary 
certificate  relates  is  lacking  or  unreliable. 

(vi)  U.S.  branches  and  foreign  flow-through 
entities. 

(vii)  )oint  payees. 

(viii)  Rebuttal  of  presumptions. 

(ix)  Effect  of  reliance  on  presumptions  and  of 
actual  knowledge  or  reason  to  know 
otherwise. 

(A)  General  rule. 

(B)  Actual  knowledge  or  reason  to  know  that 

amount  of  withholding  is  greater  than  is 
required  under  the  presumptions  or  that 
reporting  of  the  payment  is  required, 
(x)  Examples. 

(4)  List  of  exemptions  from,  or  reduced  rates 

of,  withholding  under  chapter  3  of  the 
Code. 

(5)  Establishing  foreign  status  under 

applicable  provisions  of  chapter  61  of 
the  Code. 

(6)  Rules  of  withholding  for  payments  by  a 

foreign  intermediary  or  certain  U.S. 
branches. 


(7)  Liability  for  failure  to  obtain 

documentation  timely  or  to  act  in 

accordance  with  applicable 

presumptions, 
(i)  General  rule. 

(ii)  Proof  that  tax  liability  has  been  satisfied, 
(iii)  Liability  for  interest  and  penalties, 
(iv)  Special  effective  date, 
(v)  Examples. 

(8)  Adjustments,  refunds,  or  credits  of 

overwithheld  amounts. 

(9)  Payments  to  )oint  owneia. 

(c)  Definitions. 

(1)  Withholding. 

(2)  Foreign  and  U.S.  person. 

(3)  Individual. 

(i)  Alien  individual. 

(ii)  Nonresident  alien  individual. 

(4)  Certain  foreign  corporations. 

(5)  Financial  institution  and  foreign  financial 

institution. 

(6)  Beneficial  owner, 
(i)  General  rule. 

(ii)  Special  rules  for  flow-thiough  entitiea 
and  arrangements. 

(A)  General  rule. 

(B)  Trusts  and  estates. 

(C)  Definition  of  a  flow-through  entity  or 

arrangement. 

(7)  Withholding  agent. 

(8)  Person. 

(9)  Source  of  income. 

(10)  Chapter  3  of  the  Code. 

(11)  Reduced  rate. 

(d)  Beneficial  owner's  or  payee's  claim  of 

U.S.  sutus. 

(1)  In  general. 

(2)  Payments  for  which  a  Form  W-4  is 

otherwise  required. 

(3)  Payments  for  which  a  Form  W-9  is  not 

otherwise  required. 

(4)  Other  payments. 

(e)  Beneficial  owner's  claim  of  foreign  status. 

(1)  Withholding  agent's  reliance, 
(i)  In  general. 

(ii)  Payments  that  a  withholding  agent  may 
treat  as  made  to  a  foreign  person  that  is 
a  beneficial  owner. 

(A)  General  rule. 

(B)  Additional  requirements. 

(2)  Beneficial  owner  withholding  certificate, 
(i)  In  general. 

(ii)  Requirements  for  validity  of  certificate. 

(3)  Intermediary,  flow-through,  or  U.S. 

branch  withholding  certificate, 
(i)  In  general, 
(ii)  Intermediary  withholding  certificate  from 

a  qualified  intermediary, 
(iii)  Intermediary  withholding  certificate 

from  an  intermediary  that  is  not  a 

qualified  intermediary, 
(iv)  Information  to  the  withholding  agent 

regarding  assets  owned  by  beneficial 

owners,  etc. 

(A)  General  rule. 

(B)  Updating  the  information. 

(C)  Examples. 

(v)  Withholding  certificate  from  certain  U.S. 

branches, 
(vi)  Reportable  amounts. 

(4)  Applicable  rules. 

(i)  Who  may  sign  the  certificate, 
(ii)  Period  of  validity. 

(A)  Three-year  period. 

(B)  Indefinite  validity  period. 

{C)  Withholding  certificate  for  effectively 
connected  income. 


(D)  Change  in  circumstances, 
(iii)  Retention  of  withholding  certificate, 
(iv)  Electronic  transmission  of  information, 
(v)  Electronic  confirmation  of  taxpayer 

identifying  number  on  withholding 

certificate, 
(vi)  Acceptable  substitute  form, 
(vii)  Requirement  of  taxpayer  identifying 

number, 
(viii)  Reliance  rules. 

(A)  Classification. 

(B)  Status  of  payee  as  an  intermediary  or  as 

a  person  acting  for  its  own  account, 
(ix)  Certificates  to  be  furnished  for  each 
account  unless  exception  applies. 

(A)  Coordinated  account  information  system 

in  effect. 

(B)  Family  of  mutual  fiinds. 

(C)  Special  rule  for  brokers. 
(5)  Qualified  intermediaries, 
(i)  General  rule. 

(ii)  Definition  of  qualified  intermediary, 
(iii)  Withholding  agreement. 

(A)  In  general. 

(B)  Terms  of  the  withholding  agreement, 
(iv)  Assignment  of  primary  withholding 

responsibility, 
(v)  Information  to  withholding  agent 

regarding  applicable  withholding  rates. 

(A)  General  rule. 

(B)  Categories  of  assets. 

(C)  Updating  the  information, 
(f)  E^ctive  date. 

(1)  In  generaL 

(2)  Transition  rules. 

(i)  Special  rules  for  existing  documentation, 
(ii)  Lack  of  documentation  for  past  years. 

§  1.1441-2    Amounts  subject  to  withholding. 

(a)  In  generaL 

(b)  Fixed  or  determinable  annual  or 

periodical  income. 

(1)  In  general, 
(i)  Definition. 

(ii)  Manner  of  payment. 

(iii)  Determinability  of  amount 

(2)  Exceptions. 

(3)  Original  issue  discount 
(i)  General  rule. 

(ii)  Amounts  actually  known  to  the 

withholding  agent, 
(iii)  Amounts  for  which  certain 

documentation  is  not  furnished, 
(iv)  Exceptions  to  withholding. 

(4)  Securities  lending  transactions  and 

equivalent  transactions. 

(c)  Other  income  subject  to  withholding. 

(d)  Exceptions  to  withholding  where  no 

money  or  property  is  paid  or  lack  of 
knowledge. 

(1)  General  rule. 

(2)  Cancellation  of  debt 

(3)  Satisfaction  of  liability  foUowring 

underwithholding  by  withholding  agent 

(e)  Payment. 

(1)  General  rule. 

(2)  Income  allocated  under  section  482. 

(3)  Blocked  income. 

(4)  Special  rxiles  for  dividends. 

(5)  Certain  interest  accrued  by  a  foreign 

corporation. 

(6)  Payments  other  than  in  U.S.  dollars. 

(f)  Efiisctive  date. 
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§1.1441-3    Detennination  of  amounts  to  be 
withheld. 

(a)  Withholding  on  gross  amount. 

(b)  Withholding  on  payments  on  certain 

obligations. 

(1)  Withholding  at  time  of  payment  of 

interest 

(2)  No  withholding  between  interest  payment 

dates, 
(i)  In  general, 
(ii)  Anti-abuse  rule. 

(c)  Corporate  distributions. 

(1)  General  rule. 

(2)  Exception  to  withholding  on 

distributions, 
(i)  In  general, 
(ii)  Reasonable  estimate  of  accimiulated  and 

current  earnings  and  profits  on  the  date 

of  payment 

(A)  General  rule. 

(B)  Procedures  in  case  of  underwithholding. 

(C)  Reliance  by  intetmediaiy  en  reasonaUe 

estimate. 

(D)  Example.     '  .         ^j 

(3)  Special  rules  in  the  case  of  distributions 

from  a  regulated  investment  company, 
(i)  General  rule 
(ii)  Reliance  by  intermediary  on  reasonable 

estimate. 

(4)  Coordination  with  withholding  under 

section  144S. 
(i)  In  general. 

(A)  Withholding  under  section  1441. 

(B)  Withholding  under  both  sections  1441 

and  1445. 

(C)  Coordination  with  RETT  withholding, 
(ii)  Intermediary  reliance  rule. 

(d)  Withholding  on  payments  that  include  an 

undetermined  amoimt  of  income. 

(1)  In  general. 

(2)  Withholding  on  certain  gains.  . 

(e)  Payments  other  than  in  U.S.  doliats. 

(1)  In  general. 

(2)  Payments  in  foreign  currency. 

(f)  Tax  liability  of  beneficial  ovmer  satisfied 

by  withholding  agent 

(1)  General  rule. 

(2)  Example. 

(g)  Conduit  financing  arrangements 
(h)  Effective  date. 

§1.1441-4    Exemptions  from  withholding 
for  certain  effectively  connected  income  and 
other  amounts. 

(a)  Certain  income  connected  with  a  U.S. 

trade  or  business. 

(1)  In  general. 

(2)  Withholding  agent's  reliance  on  a  claim 

of  effectively  connected  income, 
(i)  In  general, 
(ii)  Special  rules  for  U.S.  branches  of  foreign 

persons. 

(A)  U.S.  branches  of  certain  foreign  banks  or 

foreign  insurance  com[>anies. 

(B)  Other  U.S.  branches. 

(3)  Income  on  notional  principal  contracts. 
(i)  General  rule. 

(ii)  Exception  for  certain  payments. 

(b)  Compensation  for  personal  services  of  an 

individual. 

(1)  Exemption  from  withholding. 

(2)  Manner  of  obtaining  withholding 

exemption  under  tax  treaty, 
(i)  In  general, 
(ii)  Withholding  certificate  claiming 

withholding  exemption. 


(iii)  Review  by  withholding  agent 
(iv)  Acceptance  by  withholding  agent 
(v)  Copies  of  Fonn  8233. 

(3)  Withholding  agreements. 

(4)  Final  payments  exemption, 
(i)  General  rule. 

(ii)  Final  payment  of  compensation  for 

personal  services, 
(iii)  Maimer  of  applying  for  final  payment 

exemption, 
(iv)  Letter  to  withholding  agent 

(5)  Requirement  of  rettim. 

(6)  Personal  exemption, 
(i)  In  general. 

(ii)  Multiple  exemptions. 

(ill)  Special  rule  where  both  certain 

scholarship  and  compensation  income 

arereceivod. 

(c)  Special  rules  for  scholarship  and 

fellowship  income. 

(1)  In  general. 

(2)  Alternate  withholding  election. 

(d)  Annuities  received  under  qualified  plans. 

(e)  Per  diem  of  certain  alien  trainees. 

(f)  Failure  to  receive  withholding  certificates 

timely  or  to  act  in  accordance  with 
applicable  presumptions. 

(g)  Effective  date. 

(1)  General  rule. 

(2)  Transition  rules. 

§1.1441-5    Withholding  on  payments  to 
partnerships,  trusts,  and  estates. 

(a)  Rules  of  withholding  applicable  to 

payments  to  partnerships. 

(b)  Domestic  partnerships. 

(1)  Exemption  from  withholding  on  payment 

to  domestic  paitnershi{>s. 

(2)  Withholding  by  a  Hnm^M^  partnership, 
(i)  In  general. 

(ii)  Determination  by  the  domestic 

partnership  of  partners' status. 
(iii)  Reliance  on  a  partner's  claim  for  reduced 

withholding, 
(iv)  Rules  for  reliably  associating  a  payment 

writh  doctmientation. 
(v)  Coordination  with  chapter  61  of  the 

Internal  Revenue  Code  and  section  3406. 

(c)  Foreign  partnerships. 

(1)  Determination  of  payee. 

(i)  Payments  treated  as  made  to  partners, 
(ii)  Payments  treated  as  made  to  the 

partnership, 
(iii)  Rules  for  reliably  associating  a  payment 

writh  doctmientation. 
(iv)  Example. 

(2)  Withholding  foreign  partnenhips. 

(i)  Reliance  on  claim  of  withholding  foreign 

partnerehip  status, 
(ii)  Withholding  agreement 

(A)  In  general. 

(B)  Terms  of  withholding  agreement 
(iii)  Withholding  responsibility. 

(iv)  Withholding  certificate  from  a 
%vithholding  foreign  partnership. 

(3)  Other  foreign  partnerships. 

(i)  Reliance  on  claim  of  fioreign  partnership 

status, 
(ii)  Reliance  on  claim  of  reduced  withholding 

by  a  partnership  for  its  partners, 
(iii)  Withholding  certificate  from  a  foreign 

partnership  that  is  not  a  withholding 

foreign  partnership, 
(iv)  Information  to  withholding  agent 

regarding  each  partner's  distributive 

share. 


(v)  Withholding  by  a  foreign  partnership. 

(d)  Presumptions  regarding  payee's  status  in 

the  absence  of  documentation. 

(1)  In  general. 

(2)  Determination  of  partnership's  status  as 

domestic  or  foreign  in  the  absence  of 
documentation. 

(3)  Determination  of  partners'  status  in  the 

absence  of  certain  documentation. 
(i)  Documentation  regarding  the  status  of  a 

partner  is  lacking  or  unreliable. 
(U)  Information  regarding  the  allocation  of 

pajrment  is  lacking  or  unreliable.         > 
(iii)  Certification  that  the  foreign  partnership 

has  furnished  documentation  for  all  of 

the  persons  to  whom  the  intermediary 

certificate  relates  is  lacking  or  unreliable, 
(iv)  Determination  by  a  withholding  foreign 

partnerehip  of  the  status  of  its  partnan. 

(4)  Examples. 

(e)  Trusts  and  esUtes.  (Reserved) 

(f)  Failure  to  receive  withholding  certificate 

timely  or  to  act  in  accordance  with 
applicable  presumptions. 

(g)  Effective  date. 

(1)  General  rule. 

(2)  Traiuition  rules. 

§  1.1441-6    Claim  of  reduced  withholding 
under  an  irtcomie  tax  treaty. 

(a)  In  generaL 

(b)  Reliance  on  claim  of  reduced  withholding 

under  an  income  tax  treaty. 

(1)  In  general. 

(2)  Exemption  from  requirement  to  furnish  a 

taxpayer  identifying  number  and  special 
documentary  evidence  rules  tor  certain 
income. 

(i)  General  rule. 

(ii)  Income  to  which  special  hiles  apply. 

(3)  Competent  authorify  agreements. 

(4)  Eligibilify  for  reduced  %vithholding  under 

an  income  tax  treafy  in  the  case  of  a 
payment  to  a  peraon  other  than  an 
individual. 

(i)  General  rule. 

(ii)  Withholding  certificates. 

(A)  In  general. 

(B)  Certification  by  qualified  intermediary, 
(iii)  Multiple  claims  of  treafy  benefits, 
(iv)  Examples. 

(5)  Claim  of  benefits  under  an  income  tax 

treafy  by  a  U.S.  person. 

(c)  Proof  of  tax  residence  in  a  treaty  country 

and  certification  of  entitlement  to  treafy 
benefits.  (1)  In  general. 

(2)  Certification  of  taxpayer  identifying 

number, 
(i)  In  general, 
(ii)  IRSK»rtifi«l  TIN. 
(iii)  Special  mtes  for  qualified 

intermediaries. 

(3)  Certificate  of  residence. 

(4)  Documentary  evidence  establishing 

residence  in  the  treafy  countiy. 
(i)  Individuals, 
(ii)  Persons  other  than  individuals. 

(5)  Certifications  regarding  entitlement  to 

treafy  benefits, 
(i)  Certification  regarding  conditions  under  a 

.Limitation  on  Benefits  Article, 
(ii)  Certification  regarding  whether  the 

taxpayer  is  deriving  the  income. 

(d)  Joint  ownere. 

(e)  Related  parfy  dividends  under  U.S.- 

Denmaiic  income  tax  treafy. 
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(f)  Failure  to  recaive  withholding  certificate 

timely. 

(g)  EfiiKtive  data. 

(1)  General  rule. 

(2)  Transition  rulea. 

§1.1441-7    Gmeml  pwviaona  relating  to 
withholding  age  >  i  ^<. 

(a)  Withholdii^  agent  defined. 

(b)  Standaids  <^  Imowledge. 

(1)  IngenexmL 

(2)  Raaaon  to  know. 
(i)IngeneFaL 

(ii)  Limits  on  reason  to  know  in  certain  cases. 

(3)  Coordinated  account  information  systems. 

(c)  Authorized  agent. 

(1)  In  general. 

(2)  Authorized  foreign  agent 

(3)  Notification. 

(4)  Liability  of  U.S.  withholding  agent 

(5)  Filing  of  returns. 

(d)  United  Sutes  obligationa. 

(e)  Assumed  obligations. 

(f)  Conduit  financing  arrangem«its. 
(^  EfliBCtive  date. 

§1.1441-8    Exemption  from  withholding  for 
payments  to  foreign  governments, 
intemationat  organizations,  foreipi  central 
banks  of  issue,  and  the  Bank  for 
International  Settlements. 

(a)  Foreign  governments. 

(b)  Reliance  on  claim  of  exemption  by  foreign 

government 

(c)  Income  of  a  foreign  central  bank  of  issue 

or  the  Bank  for  International 
Settlements.  ->  - 

(1)  Certain  interest  income.  .*• 

(2)  Banken'  acceptances. 

(d)  Exemption  for  payments  to  international 

organizations. 
(a)  Failure  to  receive  withholding  certificate 

timely  and  other  applicable  procedures, 
(f)  Effective  date. 

(1)  In  general. 

(2)  Transition  rules. 

§1.1441-9    Exemption  from  withholding  on 
exempt  income  of  a  foreign  tax-exempt 
organization,  including  foreign  private 
foundations. 

(a)  Exemption  from  withholding  for  exempt 

income. 

(b)  Reliance  on  fcxeign  organization's  claim 

of  exemption  from  withholding. 

(1)  General  rule. 

(2)  Withholding  certificate. 

(3)  Presumptions  in  the  absence  of 

doomientation. 

(4)  Reason  to  know. 

(c)  Failure  to  receive  withhol<d%  certificate 

timely  and  other  applicable  procedures. 

(d)  Effective  date. 

(1)  In  general. 

(2)  Transition  rules. 

Par.  7.  Sections  1.1441-1  and  1.1441- 
2  are  revised  to  read  as  follows: 

f  1.1441-1    Requtrement  for  ttw  deduction 
and  withholding  of  tax  on  payments  to 
foreign  persons. 

(a)  Purpose  and  scope.  This  section, 
§§  1.1441-2  through  1.1441-9.  and 
1.1443-1  provide  rules  for  withholding 
under  sections  1441. 1442.  and  1443 


when  a  payment  is  made  to  a  foreign 
person.  This  section  provides 
definitions  of  terms  used  in  chapter  3  of 
the  Internal  Revenue  Code  (Code)  and 
regulations  thereunder.  It  prescribes 
procedures  to  determine  whether  an 
amount  must  be  withheld  under  chapter 
3  of  the  Cods  and  documentation  that  a 
withholding  agent  may  rely  upon  to 
detmmine  the  status  of  a  payee  or  a 
beneficial  owner  as  a  U.S.  person  or  as 
a  foreign  person  and  other  relevant 
characteristics  of  the  payee  that  may 
affect  a  withholding  agent's  obligation 
to  withhold  imder  chapter  3  of  the  Code 
and  the  regulations  thereimder.  Special 
procedures  regarding  payments  to 
foreign  persons  that  act  as 
intermediaries  are  also  provided. 
Section  1.1441-2  defines  the  income 
subject  to  withholding  imder  section 
1441. 1442,  and  1443  and  the 
regulations  under  these  sections. 
Section  1.1441-3  provides  rules  ' 
regarding  the  ankount  subject  to 
withholding.  Section  1.1441-4  provides 
exemptions  from  withholding  for, 
among  other  things,  certain  income 
efiectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States,  including  certain  compensation 
for  the  personal  services  of  an 
individual.  Section  1.1441-5  provides 
rules  for  withholding  on  payments 
made  to  flow-throu^  entities  and  other 
similar  arrangements.  Section  1.1441—6 
provides  rules  for  claiming  a  reduced 
rate  of  withholding  under  an  income  tax 
treaty.  Section  1.1441-7  defines  the 
term  withholding  agent  and  provides 
due  diligence  rules  governing  a 
withholding  agent's  obligation  to 
withhold.  Section  1.1441-«  provides 
rules  for  relying  on  claims  of  exemption 
from  withholding  for  payments  to  a 
foreign  government,  an  international 
organization,  a  foreign  central  bank  of 
issue,  or  the  Bank  for  International 
Settlements.  Sections  1.1441-9  and 
1.1443-1  provide  rules  for  relying  on 
claims  of  exemption  from  withholding 
for  payments  to  foreign  tax  exempt 
organizations  and  foreign  private 
foundations. 

(b)  General  nj7es  of  withholding— (1) 
Requirement  to  withhold  on  payments 
to  foreign  persons.  A  withholding  agent 
must  withhold  30-percent  of  any 
payment  of  an  amount  subject  to 
withholding  made  to  a  payee  that  is  a 
foreign  person  unless  it  can  reliably 
associate  the  payment  with 
documentation  upon  which  it  can  rely 
to  treat  the  payment  as  made  to  a 
beneficial  owner  that  is  a  U.S.  person  or 
as  made  to  a  beneficial  owner  that  is  a 
foreign  person  entitled  to  a  reduced  rate 
of  withholding.  However,  a  withholding 


agent  making  a  payment  to  a  foreign 
person  need  not  withhold  where  the 
foreign  person  assumes  responsibility 
for  withholding  on  the  payment  undw 
chapter  3  of  the  Code  and  the 
regulations  thereunder  as  a  qualified 
intermediary  (see  paragraph  {e)(5)  of 
this  section),  as  a  U.S.  branch  of  a 
foreign  person  (see  paragraph  (bK2)(iT) 
of  this  section),  as  a  withholding  foreign 
partnership  (see  §  1.1441-5(c)(2){i)).  or 
as  an  authorized  foreign  agent  (see 
§  1.1441-7(c)(l)).  This  section  (dealing 
with  general  rules  of  withholding  and 
claims  of  foreign  or  U.S.  status  by  a 
payee  or  a  beneficial  owner),  and 
$$1.1441-4. 1.1441-5, 1.1441-6. 
1.1441-8. 1.1441-9,  and  1.1443-1 
provide  rules  for  determining  whether 
documentation  is  required  as  a 
condition  for  reducing  the  rate  of 
withholding  on  a  payment  to  a  foreign 
beneficial  owner  or  to  a  U.S.  payee  and 
if  so.  the  nature  of  the  documentation 
upon  which  a  withholding  agent  may 
rely  in  order  to  reduce  such  rate. 
Paragraph  (b)(2)  of  this  section 
prescribes  the  rules  for  determining  who 
the  payee  is.  the  extent  to  which  a 
payment  is  treated  as  made  to  a  foreign 
payee,  and  reliable  association  of  a 
payment  with  documentation. 
Paragraph  (b)(3)  of  this  section  describes 
the  applicable  presumptions  Cor 
determining  the  payee's  status  as  U.S.  or 
foreign  and  the  payee's  other 
characteristics  (i.e..  as  an  owner  or 
intermediary,  as  an  individual, 
partnership,  corporation,  etc.). 
Paragraph  (b)(4)  of  this  section  lists  the 
types  of  payments  for  which  the  30- 
percent  withholding  rate  may  be 
reduced.  Because  the  treatment  of  a 
payee  as  a  U.S.  or  a  foreign  person  also 
has  consequences  for  purposes  of 
ipaVing  an  information  return  under  the 
provisions  of  chapter  61  of  the  Code  and 
for  withholding  under  other  provisions 
of  the  Code,  such  as  sections  3402,  3405 
or  3406,  paragraph  (b)(5)  of  this  section 
lists  applicable  provisions  outside 
chapter  3  of  the  Code  that  require 
certain  payees  to  establish  their  foreign 
status  (e.g.,  in  order  to  be  exempt  from 
information  reporting).  Paragraph  (b)(6) 
of  this  section  describes  the  withholding 
obligations  of  a  foreign  person  making  a 
payment  that  it  has  received  in  its 
capacity  as  an  intermediary.  Paragraph 
(b)(7)  of  this  section  describes  the 
liability  of  a  withholding  agent  that  feils 
to  withhold  at  the  required  30-percent 
rate  in  the  absence  of  documentation. 
Paragraph  (b)(8)  of  this  section  deals 
with  adjustments  and  refunds  in  the 
case  of  overwithholding.  Paragraph 
(b)(9)  of  this  section  deals  with 
determining  the  stattis  of  the  payee 
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when  the  payment  is  jointiy  owrned.  See 
para^ph  (c)(6)  of  this  section  for  a 
definition  of  beneficial  owner.  See     ^ 
$  1.1441-7(a)  for  a  definition  of 
withholding  agent  See  §  1.1441-2(a)  for 
the  determination  of  an  amount  subject 
to  withholding.  See  §  1.1441-2(e)  for  the 
definition  of  a  payment  and  when  it  is 
considered  made.  Except  as  otherwise 
provided,  the  provisions  of  this  section 
apply  only  for  purposes  of  determining 
a  withholding  agent's  obligation  to 
withhold  under  chapter  3  of  the  Code 
and  the  regulations  thereunder. 

(2)  Determination  of  payee  and 
payee's  status — (i)  In  general  Except  as 
otherwise  provided  in  this  paragraph 
(b)(2).  a  payee  is  the  person  to  whom  a 
pa3rment  is  made,  regardless  of  whether 
such  person  is  the  beneficial  owner  of 
the  amount  (as  defined  in  paragraph 
(c)(6)  of  this  section).  A  foreign  payee  is 
a  payee  who  is  a  foreign  person.  A  U.S. 
payee  is  a  payee  who  is  a  U.S.  person. 
Generally,  the  determination  by  a 
withholding  agent  of  the  U.S.  or  foreign 
status  of  a  payee  mid  of  its  other 
relevant  characteristics  (e.g.,  as  a 
beneficial  owner  or  intermediary,  or  as 
an  individual,  corporation,  or  flow- 
through  entity)  is  made  on  the  basis  of 
a  withholding  certificate  that  is  a  Fdaa 
W-8  or  a  Form  8233  (indicating  foreign 
stattis  of  the  payee  or  beneficial  owner) 
or  a  Form  W-»  (indicating  U.S.  status  of 
the  pajree).  The  provisions  of  this 
paragraph  (b)(2),  paragraph  (b)(3)  of  this 
section,  and  §  1.1441-5  (c),  (d),  and  (e) 
dealing  with  determinations  of  payee 
and  applicable  presumptions  in  the 
absence  of  documentation,  apply  only  to 
pa3rment8  of  amounts  subject  to 
withholding  under  chapter  3  of  the 
Code  (withhi  the  meaning  of  $  1.1441- 
2(a)).  Similar  payee  and  presumption 
provisions  are  set  forth  under  §  1.6049- 
5(d)  for  fiayments  of  amounts  that  are 
■  not  subject  to  withholding  under 
chapters  of  the  Code  (or  die  regulations 
thereimder)  but  that  may  be  reportable 
under  provisions  of  chapter  61  of  the 
Code  (and  the  regulations  thereunder). 
See  paragraph  (d)  of  this  section  for 
documentation  upon  which  the 
withholding  agent  may  rely  in  order  to 
treat  the  payee  or  beneficial  owner  as  a 
U.S.  person.  See  paragraph  (e)  of  this 
section  for  documentation  upon  which 
the  withholding  agent  may  rely  in  order 
to  treat  the  payee  or  beneficial  owner  as 
a  foreign  person.  For  applicable 
presumptions  of  status  in  the  absence  of 
documentation,  see  paragr^h  (b)(3)  of 
this  section  and  §  1.1441-5(d).  For 
definitions  of  a  foreign  person  and  U.S. 
peraon,  see  paragraph  (c)(2)  of  this 
section. 

(ii)  Payments  to  a  U.S.  agent  of  a 
foreign  person.  A  withholding  agent 


making  a  payment  to  a  U.S.  person 
(other  than  to  a  U.S.  branch  that  is 
treated  as  a  U.S.  peraon  purauant  to 
paragraph  (b)(2){iv)  of  this  section)  and 
who  has  actual  knowledge  that  the  U.S. 
person  receives  the  payment  as  an  agent 
of  a  foreign  pereon  must  treat  the 
payment  as  made  to  the  foreign  person. 
However,  the  withholding  agent  may 
treat  the  payment  as  made  to  the  U.S. 
person  if  the  U.S.  person  is  a  finanrial 
institution  and  the  withholding  agent 
has  no  reason  to  believe  that  the 
financial  institution  will  not  comply 
with  its  obligation  to  withhold.  See 
paragraph  (c)(5)  of  this  section  for  the 
definition  of  a  financial  institution. 

(iii)  Payments  to  wholly-owned 
enUties—iA)  Foreign-owned  domestic 
entity.  A  payment  to  a  wholly-owned 
domestic  entity  that  is  disregarded  for 
federal  tax  purposes  under  §  301.7701- 
2(cH2)  of  this  chapter  as  an  entity 
separate  from  its  owner  and  whose 
single  owner  is  a  foreign  person  shall  be 
treated  as  a  payment  to  the  owner  of  the 
entity,  subject  to  the  provisions  of 
paragraph  (b)(2)(iv)  of  this  section.  For 
purposes  of  this  paragraph  (b)(2)(iii)(A), 
a  domestic  entity  means  a  person  that 
would  be  treated  as  a  U.S.  pereon  if  it 
had,an  election  in  effect  under 
§  301.7701-3(c)(l)(i)  of  tiiis  chapter  to 
be  treated  as  a  corporation.  For  example, 
a  limited  liability  company.  A. 
organized  under  the  \aws  of  the  State  of 
Delaware,  opens  an  account  at  a  U.S. 
bank.  Upon  opening  of  the  account,  the 
bank  requests  A  to-fumish  a  Form  W- 
9  as  required  imder  section  6049(a)  and 
the  regulations  under  that  section.  A 
does  not  have  an  election  in  effect  under 
S  301.7701-3(c)(l)(i)  of  tiiis  chapter  and, 
therefore,  is  not  treated  as  an 
organization  taxable  as  a  corporation, 
including  for  purposes  of  the  exempt 
recipient  provisions  in  $  1.6049-4(c)(l). 
If  A  has  a  single  owner  and  the  owner 
is  a  foreign  person  (as  defined  in 
paragraph  (c)(2)  of  this  section),  then  A 
may  not  furnish  a  Form  W-9  because  it 
may  not  represent  that  it  is  a  U.S. 
person  for  piuposes  of  the  provisions  of 
chaptere  3  and  61  of  the  Code,  and 
section  3406.  Therefore,  A  must  furnish 
a  Form  W-8  with  the  name,  address, 
and  taxpayer  identifying  number  [TIN) 
(if  required)  of  the  foreign  person  who 
is  the  single  owner  in  the  same  manner 
as  if  the  accoimt  were  opened  directiy 
by  the  foreign  single  owner.  See 
$$  1.894-lT(d)  and  1.1441-6(b)(4)  for 
special  rules  where  the  entity's  owner  is 
claiming  a  reduced  rate  of  withholding 
under  an  income  tax  treaty. 

(B)  Foreign  entity.  A  payment  to  a 
wholly-owmed  foreign  entity  that  is 
disregarded  under  §  301.7701-2(cK2)  of 
this  chapter  as  an  entity  separate  from 


its  owner  shall  be  treated  as  a  payment 
to  the  single  owner  of  the  entity,  subject 
to  the  provisions  of  paragraph  (b){2)(iv) 
of  this  section  if  the  foreign  entity  has 
a  U.S.  branch  in  the  United  States.  For 
purposes  of  this  paragraph  (b)(2)(iiiKB). 
a  foreign  entity  means  a  person  that 
would  be  treated  as  a  foreign  pereon  if" 
it  had  an  election  in  effect  under 
S301.7701-3(c)(l)(i)  of  tiiis  chapter  to 
be  treated  as  a  corporation.  See 
§§  1.894-lT(d)  and  1.1441-6(bK4)  for 
special  rules  where  the  foreign  entity  or 
its  owner  is  claiming  a  reduced  rate  of 
withholding  under  an  income  tax  treaty. 
Thus,  for  example,  if  the  foreign  entity's 
single  owner  is  a  U.S.  person,  the 
payment  shall  be  treated  as  a  payment 
to  a  U.S.  penon.  Therefore,  based  on  the 
savings  clause  in  U.S.  income  tax 
treaties,  such  an  entity  may  not  claim 
benefits  under  an  income  tax  treaty  even 
if  the  entity  is  organized  in  a  coimtry 
with  which  the  United  States  has  an 
income  tax  treaty  in  effect  and  treats  the 
entity  as  a  non-fiscally  transparent 
entity.  See  $  1.894-lT(dK6).  Example 
10.  Uidess  it  has  actual  knowledge  or 
reason  to  know  that  the  foreign  entity  to 
whom  the  payment  is  made  is 
disregarded  under  §  301.7701-2(c)(2)  of 
this  chapter,  a  withholding  agent  may 
treat  a  foreign  entity  as  an  entity 
separate  from  its  owner  unless  it  can 
reliably  associate  the  pajrment  with  a 
withholding  certificate  from  the  entity's 
owner. 

(iv)  Payments  to  a  U.S.  branch  of 
certain  foreign  banks  or  foreign 
insurance  companies — (A)  17.5.  branch 
treated  as  a  U.S.  person  in  certain  cases. 
A  payment  to  the  U.S.  branch  of  a 
foreign  person  is  a  payment  to  the 
foreign  person.  However,  a  U.S.  branch 
described  in  this  paragraph  (b)(2)(iv)(A) 
and  a  withholding  agent  (including 
another  U.S.  branch  described  in  this 
paragraph  (b)(2)(iv)(A))  may  agree  to 
treat  the  branch  as  a  U.S.  person  for 
purposes  of  withholding  on  specified 
payments  to  the  U.S.  branch.  Such 
agreement  must  be  evidenced  by  a  U.S. 
branch  withholding  certificate  described- 
in  paragraph  (e)(3)(v)  of  this  section 
furnished  by  the  U.S.  branch  to  the 
withholding  agent  A  U.S.  branch 
described  in  this  paragraph  (b)(2)(iv)(A) 
is  any  U.S.  branch  of  a  foreign  bank 
subject  to  regulatory  supervision  by  the 
Federal  Reserve  Board  or  a  U.S.  branch 
of  a  foreign  insurance  company  required 
to  file  an  annual  statement  on  a  form 
approved  by  the  National  Association  of 
Insurance  Commissioner  with  the 
Insurance  Department  of  a  State,  a 
Territory,  or  the  District  of  Columbia. 
The  Internal  Revenue  Service  (IRS)  may 
approve  a  list  of  U.S.  branches  that  may 
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qualify  for  treatment  as  a  U.S.  person 
under  this  paragraph  (b){2)(iv)(A)  (see 
§  601.601(d)(2)  of  this  chapter). 

(B)  Consequences  to  the  withholding 
agent.  Any  person  that  is  otherwise  a 
withholding  agent  regarding  a  payment 
to  a  U.S.  branch  described  in  paragraph 
(b)(2)(iv)(A)  of  this  section  shall  treat 
the  payment  in  one  of  the  following 
ways — 

(1)  As  a  paymentto  a  U.S.  person,  in 
which  case  the  withholding  agent  is  not 
responsible  Cor  withholding  on  such 
payment  to  the  extent  it  can  reliably 
associate  the  payment  with  a 
withholding  certificate  described  in 
paragraph  (eK3)(v)  of  this  section  that 
has  been  fiimished  by  the  U.S.  branch 
under  its  agreement  with  the 
withholding  agent  to  be  treated  as  •  U3. 
person; 

(2)  As  a  payment  directly  to  di» 
persons  whose  names  are  on 
withholding  certificates  or  other 
approfwiate  documentation  forwarded 
by  the  U.S.  branch  to  the  withholding 
agent  when  no  agreement  is  in  effect  to 
treat  the  U.S.  branch  as  a  U.S.  person  for 
such  payment,  to  the  extent  the 
withholding  agent  can  reliably  associate 
the  payment  with  such  certificates  or 
documentation;  or 

(J)  As  a  payment  to  a  foreign  person 
of  income  that  is  effectively  connected 
with  the  conduct  by  that  foreign  person 
of  a  trade  or  business  in  the  United 
States  if  the  withholding  agent  cannot 
reliably  associate  the  payment  with  a 
certificate  from  the  U.S.  branch  or  any 
other  certificate  or  other  appropriate 
documentation  from  another  person. 

(C)  Consequences  to  the  U.S.  branch. 
A  U.S.  branch  that  is  treated  as  a  U.S. 
person  under  paragraph  (b)(2)(iv)(A)  of 
this  section  shall  be  treated  as  a  person 
for  purposes  of  section  1441(a)  and  all 
other  provisions  of  chapter  3  of  the 
Code  and  the  regulations  thereunder  for 
any  payment  that  it  receives  as  such. 
Thus,  the  U.S.  branch  shall  be 
responsible  for  withholding  on  the 
payment  in  accordance  with  the 
provisions  under  chapter  3  of  the  Code 
and  the  regulations  thereunder  and 
other  applicable  withholding  provisions 
of  the  Code.  For  this  purpose,  it  shall 
obtain  and  retain  documentation  from 
payees  or  beneficial  ownffls  of  the 
payments  that  it  receives  as  a  U.S. 
person  in  the  same  manner  as  if  it  were 
a  separate  entity.  For  example,  if  a  U.S. 
fannch  receives  a  payment  on  behalf  of 
its  home  office  and  the  home  office  is 
a  qualified  intermediary,  the  U.S. 
branch  must  obtain  a  withholding 
certificate  described  in  paragraph 
(e)(3)(ii)  of  this  section  from  its  home 
office.  In  addition,  a  U.S.  branch  that 
has  not  provided  documentation  to  the 


withholding  agent  for  a  payment  that  is, 
in  fact,  not  effectively  connected  income 
is  a  withholding  agent  with  respect  to 
that  payment.  See  paragraph  (bM6)  of 
this  section. 

(D)  Definition  of  payment  to  a  U.S. 
branch.  A  payment  is  treated  as  a 
payment  to  a  U.S.  branch  of  a  foreign 
bank  or  foreign  insurance  company  if 
the  payment  is  credited  to  an  account 
maintained  in  the  United  States  in  the 
name  of  a  U.S.  branch  of  the  foreign 
person,  or  the  payment  is  made  to  an 
address  in  the  United  States  where  the 
U.S.  branch  is  located  and  the  name  of 
the  VS.  branch  appears  on  doctunents 
(in  written  or  electronic  form) 
associated  with  the  payment  (e.g.,  the 
check  mailed  or  a  letter  addressed  to  the 
branch). 

(E)  Payments  to  other  U.S.  branches. 
Similar  withholding  procedures  may 
apply  to  payments  to  U.S.  branches  that 
are  not  described  in  paragraph 
(b)(2Kiv)(A)  of  this  section  to  the^extent 
permitted  by  the  district  director  or  the 
Assistant  Commissioner  (International). 
Any  such  branch  must  establish  that  its 
situation  is  analogous  to  that  of  a  U.S. 
branch  described  in  paragraph 
(b)(2HivKA)  of  this  section  regarding  its 
registration  with,  and  regulation  by, a 
U.S.  governmental  institution,  the  type 
and  amounts  of  assets  it  is  required  to, 
or  actiially  maintain  in  the  United 
States,  and  the  personnel  who  carry  out 
the  activities  of  the  branch  in  the  United 
States.  In  the  alternative,  the  branch 
must  establish  that  the  withholding  and 
reporting  requirements  under  chapter  3 
of  the  Coide  and  the  regulations 
thereunder  impose  an  undue 
administrative  burden  and  that  the 
collection  of  the  tax  imposed  by  section 
871(a)  or  881(a)  on  the  foreign  person 
(or  its  members  in  the  case  of  a  foreign 
partnership)  will  not  be  leopardized  by 
the  exemption  from  withholding. 
Generally,  an  undue  administrative 
burden  will  be  found  to  exist  in  a  case 
where  the  person  entitled  to  the  income, 
such  as  a  foreign  insurance  company, 
receives  from  the  withholding  agent 
income  on  securities  issued  by  a  single 
corporation,  some  of  which  is,  and  some 
of  which  is  not,  effectively  connected 
with  conduct  of  a  trade  or  business 
within  the  United  States  and  the  criteria 
for  determining  the  effective  connection 
are  unduly  difficult  to  apply  because  of 
the  circumstances  under  which  such     * 
securities  are  held.  No  exemption  fit>m 
withholding  shall  be  granted  uinder  this 
paragraph  (b)(2)(iv)(E)  unless  the  person 
entitled  to  the  income  complies  with 
such  other  requirements  as  may  be 
imposed  by  the  district  directtv  or  the 
Assistant  Commissioner  (International) 
and  unless  the  district  director  or  the 


Assistant  Commissioner  (International) 
is  satisfied  that  the  collection  of  the  tax 
oi^the  income  involved  will  not  be 
jeopardized  by  the  exemption  from 
withholding.  The  IRS  may  prescribe 
such  procedures  as  are  necessary  to 
make  these  determinations  (see 
$  601.601(d)(2)  of  this  chapter). 

(v)  Payments  to  a  foreign 
intermediary— (A)  Payments  treated  as 
made  to  persons  for  whom  the 
intermediary  collects  the  payment. 
Except  as  otherwise  providcid  in 
parag^ph  (bM2)(v)(B)  of  this  section,  a 
payment  to  a  person  that  the 
withholding  agent  may  treat  as  a  foreign 
intermediary  in  accordance  with  the 
provisions  of  paragraph  (b)(3)(v)(A)  of - 
this  section  is  treeted  as  a  payment 
made  directly  to  the  person  or  persons 
for  whom  the  intermediary  collects  the 
payment.  Thus,  for  example,  a  payment 
that  the  withholding  agent  can  reliably 
associate  with  a  withholding  certificate 
from  a  qualified  intermediary  (defined 
in  paragraph  (eK5)(ii)  of  this  sectimi) 
and  that  is  allocable  to  the  category  of 
assets  described  in  paragraph 
(e)(5Mv)(BK3)  of  this  section  (i.e.,  assets 
allocable  to  persons  for  whom  the 
foreign  qnaUfied  intermediary  does  not 
hold  dociunentation  as  specified  under 
its  agreement  with  the  IRS)  is  treated  as 
a  payment  to  the  persons  holding  assets 
in  that  category.  See  paragraph 
(b)(3)(vKB)  of  this  section  for  applicable 
presumptions  in  such  a  case.  For  similar 
rules  for  peyments  to  flow-through 
entities,  see  §  1.1441-5  (c)(l)(i)  and  (e). 

(B)  Payments  treated  as  made  to 
foreign  intermediary.  A  payment  to  a 
person  that  the  withholding  agent  can 
reliably  associate  with  a  withholding 
certificate  described  in  paragraph 
(e)(3)(ii)  of  this  section  from  a  qualified 
intermediary  that  has  elected  to  assume 
primary  withholding  responsibility  in 
accordance  with  paragraph  (e)(&Hiv)  of 
this  section  is  treated  as  a  payment  to 
the  qualified  intermediary,  except  to  the 
extent  of  the  portion  of  the  payment  that 
the  withholding  agent  can  reliably 
associate  writh  Forms  W-9.  See 
paragraphs  (bKD  and  (eMSKiv)  of  this 
section  for  consequences  to  the 
withholding  agent. 

(vi)  Other  payees.  A  peyment  to  a 
person  described  in  §  1.6049-4(c)(l){ii) 
that  the  withholding  agent  would  treat 
as  a  payment  to  a  foreign  person 
without  obtaining  documentation  for 
purposes  of  information  reporting  under 
section  6049  (if  the  payment  were 
interest)  is  treeted  as  a  payment  to  a 
foreign  payee  for  purposes  of  chapter  3 
of  the  Code  and  the  regulations 
thereunder  (or  to  a  foreign  beneficial 
owner  to  the  extent  provided  in 
paragraph  (e)(l)(ii)(A)  (6)  or  (7)  of  this 
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section).  Further,  payments  that  the 
withholding  agent  can  reliably  associate 
with  documentary  evidence  described 
in  §  1.6049-5(c)(4)  relating  to  the  payee 
is  treated  as  a  payment  to  a  foreign 
payee.  A  payment  that  the  withholding 
agent  may  treat  as  a  payment  to  an 
authorized  foreign  agent  (as  defined  in 
S  1.1441-7(c)(2))  is  treated  as  a  payment 
to  the  agent  and  not  to  the  persons  for 
whom  the  agent  collects  the  payment. 
See  §  1.1441-5  (b)(1)  and  (c)(1)  for  payee 
determinations  for  payments  to 
partnerships.  See  §  1.1441-5(e)  for 
payee  determinations  for  payments  to 
foreign  trusts  or  foreign  estates. 

Cvii)  i?uies  for  reliably  associating  a 
payment  with  documentation. 
Generally,  a  withholding  agent  can 
reliably  associate  a  payment  with 
dociunentation  if.  for  that  payment,  it 
holds  valid  documentation  to  which  the 
payment  relates,  it  can  reliably 
determine  bow  much  of  the  payment 
relates  to  the  valid  documentation  (e.g., 
based  on  information  furnished  in 
accordance  with  paragraph  (e)(3)(iv)  or 
(5)(v)  of  this  section  in  the  case  of  a 
payment  to  a  foreign  intermediary  or  in 
accordance  with  $  1.1441-5(c)(3)(iv)  in 
the  case  of  a  payment  to  a  foreign 
partnership),  and  it  has  no  actual 
knowledge  or  reason  to  know  that  any 
of  the  information  or  certifications 
stated  in  the  documentation  are 
incorrect.  The  documentation  Eefrared 
to  in  this  paragraph  (b)(2)(vii)  is 
documentation  described  in  paragraph 
(d)  or  (e)  of  this  section  upon  which  a 
withholding  agent  may  rely  in  order  to 
treat  the  payment  as  a  payment  made  to 
a  payee  or  beneficial  owner  that  is  a 
U.S.  or  a  foreign  person,  and  to  ascertain 
the  characteristics  of  the  payee  or 
beneficial  owner,  as  may  be  relevant  to 
withholding  or  reporting  under  chapter 
3  of  the  Code  and  the.  regulations 
thereunder  (e.g.,  beneficial  owner  or 
intermediary,  corporation  or 
partnership).  For  purposes  of  this 
paragraph  (b)(2)(vii),  documentation 
also  includes  a  withholding  certificate 
described  in  paragraph  (e)(3)(ii)  of  this 
section  from  a  [>erson  representing  to  be 
a  qualified  intermediary  that  has 
assumed  primary  withholding 
responsibility,  a  withholding  certificate 
described  in  paragraph  (e)(3)(v)  of  this 
section  from  a  person  representing  to  be 
a  U.S.  branch  described  in  paragraph 
(b)(2)(iv)(A)  of  this  section,  a 
%vithholding  certificate  described  in 
„S  1.144 l-5(c)(2)(iv)  from  a  person 
representing  to  be  a  withholding  foreign 
partnership,  and  the  agreement  that  the 
withholding  agent  has  in  effect  with  an 
authorized  foreign  agent  in  accordance 
with  §  1.1441-7(c)(2)(i).  A  withholding 


agent  that  is  not  required  to  obtain 
dociunentation  with  respect  to  a 
payment  is  considered  to  lack 
documentation  for  purposes  of  this 
paragraph  (b)(2)(vii).  For  example,  a 
writhholding  agent  paying  U.S.  source 
interest  to  a  person  that  is  an  exempt 
recipient,  as  defined  in  §  1 .6049- 
4(c)(l)(ii),  is  not  required  to  obtain  . 
documentation  from  that  person  in 
order  to  determine  whether  an  amount 
paid  to  that  person  is  reportable  imder 
an  applicable  information  reporting 
provision  under  chapter  61  of  the  Code. 
Therefore,  the  withholding  agent  may 
rely  on  the  provisions  of  paragraph 
(b)(3)(iii)(A)  of  this  section  to  determine 
whether  the  person  is  presumed  to  be  a 
U.S.  person  (in  which  case,  no 
withholding  is  required  imder  this 
section),  or  whether  the  person  is 
presumed  to  be  a  foreign  person  (in 
which  case  30-percent  withholding  is 
required  under  this  section).  See 
paragraph  (b)(3)(v)(A)  of  this  section  for 
special  reliance  rules  in  the  case  of  a 
payment  to  a  foreign  intermediary  and 
S  1.1441-5(d)(3)  for  special  reliance 
rules  in  the  case  of  a  payment  to  a 
foreign  partnership. 

(3)  Presumptions  regarding  payee's 
status  in  the  absence  of 
documentation — (i)  General  rules.  A 
withholding  agent  that  cannot  reliably 
associate  a  payment  with 
documentation  may  rely  on  the 
presumptions  of  this  paragraph  (bK3)  in 
order  to  determine  the  status  of  the 
payee  as  a  U.S.  or  a  foreign  person  and 
the  payee's  other  relevant  characteristics 
(e.g..  as  an  owner  or  intermediary,  as  an 
individual,  trust,  partnership,  or 
corporation).  The  determination  of 
withholding  and  reporting  reqtiiiements 
applicable  to  payments  to  a  person 
presumed  to  be  a  foreign  person  is 
governed  only  by  the  provisions  of 
chapter  3  of  the  Code  and  the 
regulations  thereunder.  For  the 
determination  of  withholding  and 
reporting  requirements  applicable  to 
payments  to  a  person  presumed  to  be  a 
U.S.  person,  see  chapter  61  of  the  Code, 
section  3402.  3405,  or  3406,  and  the 
regulations  under  these  provisions.  A 
presumption  that  a  payee  is  a  foreign 
payee  is  not  a  presumption  that  the 
payee  is  a  foreign  beneficial  owner. 
Therefore,  the  provisions  of  this 
paragraph  (b)(3)  have  no  effect  for 
purposes  of  reducing  the  withholding 
rate  if  associating  the  payment  with 
documentation  of  foreign  beneficial 
ownership  is  required  as  a  condition  for 
such  rate  reduction.  See  paragraph 
(b){3)(ix)  of  this  section  for 
consequences  to  a  withholding  agent 
that  fails  to  withhold  in  accordance 


with  the  presumptions  set  forth  in  this 
paragraph  (b)(3)  or  if  the  vdthholding 
agent  has  actual  knowledge  or  reason  to 
know  of  facts  that  are  contrary  to  the 
presumptions  set  forth  in  this  paragraph 
(bM3).  See  paragraph  (b)(2Kvii)  of  thia 
section  for  rules  regarding  the  extent 
which  a  withholding  agent  can  reliably 
associate  a  payment  with 
dociunentation. 

(ii)  Presumptions  of  status  as 
individual,  corporation,  partnership, 
etc.  A  withholding  agent  that  caimot 
reliably  associate  a  payment  with 
documentation  must  presiune  that  the 
payee  is  an  individual,  a  trust,  or  an 
estate,  if  the  payee  appears  to  be  such 
person  (i.e.,  based  on  the  payee's  name 
or  other  indications),  hi  the  absence  of 
reliable  indications  that  the  payee  is  an 
individual,  estate,  or  trust,  the 
virithholding  agent  must  presume  that 
the  payee  is  a  corporation  or  one  of  the 
persons  enumerated  under  §  1.6049- 
4(c)(l)(ii)  (B)  through  (Q)  if  it  can  be  so 
treated  under  §  1.6049-4(c)(l)(ii)(A)(2)    . 
or  any  one  of  the  ptaragraphs  under 
§  1.6049-4(c)(l)(ii)  (B)  through  (Q) 
without  the  need  to  furnish 
documentation.  If  the  withholding  agent 
cannot  treat  a  payee  as  a  person 
described  in  §  1.6049-4(c)(l)(ii)  (AKD 
through  (Q),  then  the  payee  shall  be 
presiuned  to  be  a  partnership.  The  fact 
that  a  payee  is  presumed  to  have  a 
certain  status  under  the  provisions  of 
this  paragraph  (bRSKii)  does  not  mean 
that  it  is  excused  from  furnishing 
documentation,  if  dociunentation  is 
otherwise  required  in  order  to  obtain  a 
reduced  rate  of  withholding  under  this 
section.  For  example,  if,  for  purposes  of 
this  paragraph  (b)(3)(fi),  a  payee  is 
presumed  to  be  a  tax-exempt 
organization  based  on  §  1.6049- 
4(c)(l)(ii)(B),  the  withholding  agent 
cannot  rely  on  this  presumption  to 
reduce  the  rate  of  withholding  on 
payments  to  such  person  (if  such  person 
is  also  presumed  to  be  a  foreign  |>ersati 
under  paragraph  (b)(3)(iii)(A)  of  this 
section)  because  a  reduction  in  the  rate 
of  withholding  for  payments  to  a  foreign 
tax-exempt  organization  generally 
requires  that  a  valid  Form  W-8 
described  in  §  1.1441-9(b)(2)  be 
furnished  to  the  withholding  ^ent 

(iii)  Presumption  of  U.S.  or  foreign 
status.  A  payment  that  the  withholding 
agent  cannot  reliably  associate  vnth 
documentation  is  presumed  to  be  made 
to  a  U.S.  person,  except  as  otherwise 
provided  in  this  paragraph  (b)(3)(iii).  in 
paragraphs  (b)(3)  (iv)  and  (v)  of  this 
section,  or  in  §  1.1441-5  (d)  or  (e). 

(A)  Payments  to  exempt  recipients.  If 
a  withholding  agent  caimot  reliably 
associate  a  payment  with 
dociunentation  from  the  payee  and  the 
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payee  is  an  exempt  recipient  (as 
determined  under  the  provisions  of 
§  1.6049-4(c)(lKii)  in  the  case  of 
interest,  or  under  similar  provisions 
under  chapter  61  of  the  Code  applicable 
to  the  type  of  p^rment  involved,  but  not 
including  a  payee  that  the  withholding 
agent  may  treat  as  a  foreign 
intermediary  in  accordance  with 
paragraph  (b)(3Mv)  of  this  section),  the 
payee  is  presumed  to  be  a  foreign 
person  and  not  a  U.S.  person — 

(1)  If  the  withholding  agent  has  actual 
knowledge  of  the  payee's  emplo3rer 
identification  number  and  that  number 
begins  with  the  two  digits  "96"; 

U)  If  the  withholding  agent's 
communications  with  the  payee  are 
mailed  to  an  address  in  a  foreign 
country; 

(d)  Ii  the  name  of  the  payee  indicates 
that  the  entity  is  the  type  of  entity  that 
is  on  the  per  se  list  of  foreign 
corporations  contained  in  §301.7701— 
2(b)(8)(i)  of  this  chapter,  or 

(4)  If  the  payment  is  made  outside  the 
United  States  (as  defined  in  §  1.6049- 
5(e)). 

(B)  Scholarships  and  grants.  A 
payment  representing  taxable 
scholarship  or  fellowship  grant  income 
that  does  not  represent  compensation 
for  services  (but  is  not  excluded  fit)m 
tax  under  section  117]  and  that  a 
withholding  agent  that  cannot  reliably 
associate  with  documentation  is 
presumed  to  be  made  to  a  foreign  person 
if  the  withholding  agent  has  a  record 
that  the  payee  has  a  U.S.  visa  that  is  not 
an  immigrant  visa.  See  section  871(c) 
and  §  1.1441-4(c)  for  applicable  tax  rate 
and  iwithholding  rules. 

(C)  Pensions,  annuities,  etc.  A 
payment  from  a  trust  described  in 
section  401(a),  an  annuity  plan 
described  in  section  401(a),  an  annuity 
plan  described  in  section  403(a),  or  a 
payment  with  respect  to  any  annuity, 
ctistodial  account,  or  retirement  income 
account  described  in  section  403(b)  that 
a  withholding  ageAt  cannot  reliably 
associate  with  documentation  is 
presumed  to  be  made  to  a  U.S.  p>erson 
only  if  the  withholding  agent  has  a 
record  of  a  Social  Security  number  for 
the  payee  and  relies  on  a  mailing 
address  described  in  the  following 
sentence.  A  mailing  address  is  an 
address  used  for  purposes  of 
information  reporting  or  otherwise 
communicating  with  the  payee  that  is 
an  address  in  the  United  States  or  in  a 
foreign  country  with  which  the  United 
States  has  an  income  tax  treaty  in  effect 
that  provides  that  the  payee,  if  an 
individual  resident  in  that  country, 
would  be  entitled  to  an  exemption  from 
U.S.  tax  on  amounts  described  in  this 
paragraph  (b)(3)(iii)(C).  Any  payment 


described  in  this  paragraph  (b)(3)(iii)(C) 
that  is  not  presumed  made  to  a  U.S. 
person  is  presumed  to  be  made  to  a 
foreign  person.  A  withholding  agent 
making  a  payment  to  a  person  presumed 
to  be  a  foreign  person  may  not  reduce 
the  30- percent  amount  of  withholding 
required  on  such  payment  unless  it 
receives  a  withholding  certificate 
described  in  paragraph  (e)(2)(i)  of  this 
section  furnished  by  the  beneficial 
owner.  For  basis  of  reduction  in  the  30- 
percent  rate,  see  §  1.1441-4(e)  or 
Sl.l441-6(b). 

(D)  Certain  payments  to  offshore 
accounts.  A  payment  that  would  be 
subject  to  withholding  under  section 
1441. 1442,  or  1443  if  made  to  a  foreign 
person  and  is  exempt  from  backup 
withholding  under  section  3406  by 
reason  of  §  31.34Q6(g)-l(e)  of  this 
chapter  (relating  to  exemption  from 
backup  withholding  under  section  3406 
for  certain  payments  to  offshore 
accounts)  is  presiuned  to  be  made  to  a 
foreign  payee. 

(iv)  Groce  period  in  the  case  of  indicia 
of  a  foreign  payee.  A  withholding  agent 
may  choose,  in  its  discretion,  to  apply 
the  provisions  of  §  1.6049-5(d)(2)(ii) 
regarding  a  90-day  grace  period  for 
purposes  of  this  paragraph  (b)(3)  (by 
substituting  the  term  ivithholding  agent 
for  the  term  poyor)  to  amounts 
described  in  §  1.1441-€(bK2)(ii)  and  to 
amounts  covered  by  a  Form  8233 
described  in  §  1.1441-4(b)(2)(ii).  Thus, 
for  these  amounts,  a  withholding  agent 
may,  in  its  discretion,  choose  to  treat  an 
account  holder  as  a  foreign  person  and 
withhold  under  chapter  3  of  the  Code 
(and  the  regulations  thereunder)  while 
awaiting  documentation.  For  purposes 
of  determining  the  rate  of  withholding 
under  this  section,  the  withholding 
agent  must  withhold  at  the  unreduced 
30-percent  rate  at  the  time  that  the 
amounts  are  credited  to  the  account 
However,  a  withholding  agent  who  can 
reliably  associate  the  payment  with  a 
withholding  certificate  that  is  otherwise 
valid  within  the  meaning  of  the 
applicable  provisions  except  for  the  fact 
that  it  is  transmitted  by  facsimile  may 
rely  on  that  focsimile  form  for  purposes 
of  withholding  at  the  claimed  reduced 
rate.  For  reporting  of  amounts  credited 
both  before  and  after  the  grace  period, 
see  §  1.1461-l(cM7).  The  following 
adjustments  shall  be  made  at  the 
expiration  of  the  grace  period: 

(A)  If.  at  the  end  of  the  grace  period, 
the  documentation  is  not  furnished  in 
the  manner  required  under  this  section 
and  the  account  holder  is  presumed  to 
be  a  U.S.  person  who  is  not  an  exempt 
recipient,  then  backup  withholding 
applies  to  amounts  credited  to  the 
account  after  the  expiration  of  the  grace 


period  only.  Amounts  credited  to  the 
account  during  the  grace  period  shall  be 
treated  as  owned  by  a  foreign  payee  and 
adjustments  must  be  made  to  correct 
any  underwithholding  on  such  amounts 
in  the  manner  described  in  §  1.1461-2. 

(B)  If,  at  the  end  of  the  grace  period, 
the  documentation  is  not  furnished  in 
the  manner  required  under  this  section 
and  the  account  holder  is  presumed  to 
be  a  foreign  person,  or  if  documentation 
is  furnished  that  does  not  support  the 
claimed  rate  reduction,  then 
adjustments  must  be  made  to  cotrect  the 
underwithholding  on  amounts  credited 
to  the  account  during  the  grace  period, 
based  on  adjustment  procedures 
described  in  §  1 .  1461-2. 

(v)  Special  rules  applicable  to 
payments  to  foreign  intermediaries — (A) 
Reliance  on  claim  of  status  as  foreign 
intermediary.  A  withholding  agent  that 
can  reliably  associate  a  payment  with  a 
withholding  certificate  described  in 
paragraph  (e)(3)(ii)  or  (iii)  of  this  section 
may  treat  the  payment  as  made  to  a 
foreign  intermediary,  as  represented  in 
the  certificate.  For  this  purpose,  a  U.S. 
person's  foreign  branch  that  is  a 
qualified  intermediary  defined  in 
paragraph  (e)(5)(ii)  of  this  section  shall 
be  treated  as  a  foreign  intermediary.  For 
purposes  of  this  section,  a  payment  that 
the  withholding  agent  can  reliably 
associate  with  a  withholding  certificate 
described  in  paragraph  (e)(3)(ii)  or  (iii) 
of  this  section  that  would  be  valid 
except  for  the  fact  that  some  or  all  of  the 
withholding  certificates  or  other 
appropriate  documentation  required  to 
be  attached  are  lacking  or  are  unreliable 
or  that  information  for  allocating  the 
payment  among  the  various  persons  for 
whom  the  intermediary  is  acting  is 
lacking  or  is  unreliable  shall 
nevertheless  be  treated  as  a  payment  to 
a  foreign  intermediary  and  the  rules  of 
this  paragraph  (b)(3Mv)  shall  apply 
accordingly.  A  payee  that  the 
withholding  agent  may  not  reliably  treat 
as  a  foreign  intermediary  under  this 
paragraph  (b)(3)(v)(A)  is  presumed  to  be 
an  owner  whose  status  as  an  individual, 
trust,  estate,  etc..  must  be  determined  in 
accordance  with  paragraph  (b)(3)(ii)  of 

his  section,  to  the  extent  relevant  In 
addition,  such  payee  is  presumed  to  be 
a  U.S.  or  a  foreign  payee  based  upon  the 
presumptions  described  in  paragraph 
(b)(3)(iii)  of  this  section.  The  provisions 
of  paragraphs  (bK3)(v)  (B),  (C),  and  (D) 
of  this  section  are  not  relevant  to  a 
withholding  agent  that  can  reliably 
associate  a  payment  with  a  withholding 
certificate  from  a  person  representing  to 
be  a  qualified  intermediary  that  has 
assumed  primary  withholding 
responsibility  in  accordance  with 
paragraph  (eKsHiv)  of  this  section. 
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(B)  Beneficial  owner  documentation  is 
lacking  or  unreliable.  Any  portion  of  a 
payment  that  the  withholding  agent  may 
treat  as  made  to  a  foreign  intermediary 
in  accordance  with  paragraph 
(bK3)(v)(A)  of  this  section  but  caimot 
reliably  associate  with  a  beneficial 
owner  due  to  the  lack  of  a  withholding 
certificate  or  other  appropriate 
documentation  for  that  beneficial  owner 
is  presumed  to  be  made  to  a  foreign 
payee  for  whom  the  foreign 
intermediary  collects  the  payment  (see 
paragraph  (b)(2)(v)  of  this  section).  For 
purposes  of  this  paragraph  (b)(2)(v)(B), 
any  payment  that  a  foreign  qualificid 
intermediary  represents  to  be  allocable 
to  the  category  of  assets  described  in 
paragraph  (e)(5)(v)(B)(3)  of  this  section 
(i.e.,  assets  allocable  to  persons  for 
whom  the  qualified  intermediary  does 
not  hold  doctmientation  as  specified 
under  its  agreement  with  the  IRS)  is 
treated  as  a  payment  that  the 
withholding  agent  caimot  reliably 
associate  with  beneficial  owners.  As  a 
result,  any  payment  allocable  to  such 
category  of  assets  is  presumed  to  be 
made  to  an  unidentified  foreign  payee. 
Under  paragraph  (b)(1)  of  this  section,  a 
pa3rment  to  a  foreign  payee  is  subject  to 
withholding  at  a  30-percent  rate. 

(C)  Information  regarding  allocation 
of  payment  is  lacking  or  unreliable.  If  a 
withholding  agent  can  reliably  associate 
a  payment  with  a  group  of  beneficial 
owners  or  prayees  but  lacks  reliable 
information  to  determine  how  much  of 
the  payment  is  allocable  to  one  or  more 
of  the  beneficial  owners  or  payees  in  the 
group  (because,  for  example,  the 
statement  described  in  paragraph 
(e)(3)(iv)  of  this  section  has  not  been 
furnished),  the  payment,  to  the  extent  it 
cannot  reliably  be  allocated,  is 

E resumed  to  be  allocable  entirely  to  the 
eneficial  owner  or  payee  in  the  group 
with  the  highest  applicable  withholdhig 
rate  or,  if  the  rates  are  equal,  to  the 
beneficial  owner  or  payee  in  the  group 
with  the  highest  U.S.  tax  liability,  as  the 
withholding  agent  shall  estimate,  based 
on  its  knowledge  and  available 
information.  If  a  withholding  certificate 
attached  to  an  intermediary  certificate  is 
another  intermediary  certificate  or  a 
certificate  from  a  foreign  partnership 
described  in  §  1.1441-5(c)(3)(iii).  the 
rules  of  this  paragraph  (b)(3)(v)(C)  apply 
by  treating  the  share  of  the  payment 
allocable  to  the  other  intermediary  or  to 
the  foreign  partnership  as  if  the 
payment  were  made  directly  to  the  other 
intermediary  or  to  the  foreign 
partnership. 

(D)  Certification  that  the  foreign 
intermediary  has  furnished 
documentation  for  all  of  the  persons  to 
whom  the  intermediary  certificate 


relates  is  lacking  or  unreliable.  If  the 
certification  required  under  paragraph 
(e)(3)(iii)(D)  of  this  section  (that  the 
attached  withholding  certificates  and 
other  appropriate  documentation 
represent  all  of  the  peraons  to  whom  the 
intermediary  withholding  certificate 
relates)  is  lacking  or  is  unreliable  and, 
as  a  result,  the  withholding  agent  cannot 
reliably  determine  how  much  of  the 
payment  is  allocable  to  each  of  the 
persons  or  group  of  persons  for  which 
the  withholding  agent  holds  a 
withholding  certificate  or  other 
appropriate  documentation,  then  none 
of  the  payment  can  reliably  be 
associated  with  any  one  person  and  the 
entire  payment  is  presumed  to  be  made 
to  an  unidentified  foreign  payee  for 
whom  the  intermediary  collects  the 
payment  and  from  which  a  30-percent 
amount  must  be  withheld  in  accordance 
with  paragraph  (bKl)  of  this  section. 

(vi)  U.S.  branches  and  foreign  flow- 
through  entities.  The  rules  of  paragraphs 
(b)(3)(v)  (B),  (C).  and  (D)  of  this  section 
shall  apply  to  payments  to  a  U.S.  branch 
'described  in  paragraph  (bK2)(iv)(A)  of 
this  section  that  has  agreed  to  assume 
withhplding  responsibility  in  the  same 
manner  that  they  apply  to  payments  to 
a  foreign  intermediary.  See  §  1.1441- 
5(d)  for  similar  rules  in  the  case  of 
payments  to  foreign  partnerahips.  See 
§  1. 144 1-5  (e)  for  similar  rules  in  the 
case  of  payments  to  foreign  trusts  or 
forei^  estates. 

(vii)  foint  payees.  A  payment  made  to 
joint  payees  for  whom  the  withholding 
agent  caimot  reliably  associate 
documentation  for  all  joint  payees  or 
can  reliably  associate  the  payment  with 
a  Form  W-9  furnished  in  accordance 
with  the  procedures  described  in 
S§  31.3406(d)-l  through  31.3406(d>-5  of 
this  chapter  from  one  of  the  joint  payees 
is  presumed  to  be  made  to  U.S.  persons. 
For  purposes  of  applying  this  paragraph 
(b)(3),  the  grace  period  mles  in 
paragraph  (b)(3)(iv)  of  this  section  shall 
apply  only  if  each  payee  qualifies  for 
the  conditions  described  in  paragraph 
(b)(3}(iv)  of  this  section.  However,  as 
provided  in  paragraph  (b)(3)(iii)(D)  of 
this  section,  a  payment  of  an  amoimt 
that  would  be  subject  to  withholding 
under  section  1441, 1442,  or  1443  if 
paid  to  a  foreign  person  and  is  exempt 
from  the  application  of  the  provisions  of 
section  3406  by  reason  of  §  31 .3406(g>- 
1(e)  of  this  chapter  (relating  to 
exemption  from  backup  withholding 
imder  section  3406  of  the  Code  for 
certain  pajrments  made  with  respect  to 
o&hore  accounts),  is  presumed  to  be 
made  to  foreign  persons. 

(viii)  Rebuttal  of  presumptions.  A 
payee  or  beneficial  owner  may  rebut  the 
presumptions  described  in  this 


paragraph  (b)(3)  by  providing  reliable 
documentation  to  the  withholding  agent 
or,  if  applicable,  to  the  IRS. 

(ix)  Effect  of  reliance  on  presumptions 
and  of  actual  knowledge  or  reason  to 
know  otherwise — (A)  G&teral  rule. 
Except  as  otherwise  provided  in 
paragraph  (b)(3)(ix)(B)  of  this  section,  a 
withholding  agent  that  withholds  on  a 
payment  under  section  3402,  3405  or 
3406  in  accordance  with  the 
presumptions  set  forth  in  this  paragraph 
(b)(3)  shall  not  be  liable  for  withholding 
under  this  section  even  it  is  later 
established  that  the  beneficial  owner  of 
the  pa3rment  is,  in  fact,  a  foreign  peraon. 
Similarly,  a  withholding  agent  that 
withholds  on  a  payment  under  this 
section  in  accordance  with  the 
presumptions  set  forth  in  this  paragraph 
(b)(3)  shall  not  be  liable  for  withholding 
imder  section  3402  or  3405  or  for 
backup  withholding  under  section  3406 
even  if  it  is  later  established  that  the 
payee  or  beneficial  owner  is,  in  fact,  a 
U.S.  person.  A  withholding  agent  that, 
instead  of  relying  on  the  presumptions 
described  in  this  paragraph  (b)(3),  relies 
on  its  awn  actual  knowledge  to 
withhold  a  lesser  amount,  not  withhold, 
or  not  report  a  payment,  even  though 
reporting  of  the  payment  or  withholding 
a  greater  amount  would  be  reqtiired  if 
the  withholding  agent  relied  on  the 
presumptions  described  in  this 
paragraph  (b)(3)  shall  be  liable  for  tax. 
interest,  and  penalties  to  the  extent 
provided  under  section  1461  and  the 
regulations  under  that  section.  See 
paragraph  (b)(7)  of  this  section  for 
provisions  r^arding  such  liability  if  the 
withholding  agent  &ils  to  withhold  in 
accordance  with  the  presumptions 
described  in  this  paragraph  (h)(3). . 

(B)  Actual  knowledge  or  reason  to 
know  that  amount  of  withholding  is 
greater  than  is  required  under  the 
presumptions  or  that  reporting  of  the 
payment  is  required.  Notwithstanding 
the  provisions  of  paragraph  (b)(3)(ix)(A) 
of  this  section,  a  withholding  agent  may 
not  rely  on  the  presumptions  described 
in  this  paragraph  (b)(3)  to  the  extent  it 
has  actual  knowledge  or  reason  to  know 
that  the  status  or  characteristics  of  the 
payee  or  of  the  beneficifiluwner  are 
other  than  what  is  presumed  under  this 
paragraph  (b)(3)  and.  if  based  on  such 
knowledge  or  reason  to  know,  it  should 
withhold  (under  this  section  or  another 
withholding  provision  of  the  Code)  an 
amoimt  greater  than  would  be  the  case 
if  it  relied  on  the  presumptions 
described  in  this  paragraph  (b)(3)  or  it 
should  report  (under  this  section  or 
under  another  provision  of  the  Code)  an 
amount  that  would  not  otherwise  be 
reportable  if  it  relied  on  the 
presumptions  described  in  this 
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paragraph  (b)(3).  In  such  a  case,  the 
withholding  agent  must  rely  on  its 
actual  knowledge  or  reason  to  know 
rather  than  on  the  presumptions  set 
forth  in  this  paragraph  (bK3).  Failure  to 
do  so  and,  as  a  result,  failure  to 
withhold  the  higher  amount  or  to  report 
the  payment,  slull  result  in  liability  for 
tax,  interest,  and  penalties  to  the  extent 
provided  under  sections  1461  and  1463 
and  the  regulations  under  those 
sections. 

(x)  Examples.  The  proriaions  of  this 
paragraph  (b)(3)  ara  illustrated  by  the 
following  examples: 

IT"— r**  1-  A  withholding  agent  W,  makaa 
a  payment  of  U.S.  source  dividends  to  person 
X,  Inc.  at  an  address  outside  the  United 
States.  W  cannot  reliably  associate  the 
payment  to  X  with  documentation.  Under 
%%  1.6042-3(b)(l)(vii)  and  1.6049- 
4(c)(l)(ii)(A)(l),  W  may  treat  X  as  a 
corporation.  Thus,  under  the  presumptions 
described  in  paragraph  (b)(3)(iii)  of  this 
section.  W  must  presume  that  X  is  a  foreign 
person  (because  the  payment  is  made  outside 
the  United  States).  However,  W  knows  that 
X  is  a  U.S.  person  who  is  an  exempt 
recipient.  W  may  not  rely  on  its  actual 
knowledge  to  not  withhold  under  this 
section.  If  W  s  knowledge  is.  in  £>ct, 
incorrect.  W  would  be  liable  for  tax.  interest, 
and,  if  applicable,  penalties,  under  section 
1461.  W  would  be  permitted  to  reduce  or 
eliminate  iU  liability  for  the  tax  by 
establishing,  in  accordance  with  paragraph 
(b)(7)  of  this  section,  that  the  tax  is  not  due 
or  has  been  satisfied.  If  W  s  actual  knowledge 
is,  in  fact,  correct,  W  may  nevertheless  be 
liable  for  tax,  interest,  or  penalties  under 
section  1461  for  the  amount  that  W  should 
have  withheld  based  upon  the  presumptions. 
W  would  be  permitted  to  reduce  or  eliminate 
its  liability  for  the  tax  by  esUblishing.  in 
accordance  with  paragraph  (b)(7)  of  this 
section,  that  its  actual  knowledge  was,  in 
fact,  correct  and  that  no  tax  or  a  lesser 
amount  of  tax  was  due. 

Exmmpim  2.  A  withholding  agent,  W,  makes 
a  payment  of  U.S.  source  dividends  to  Y  who 
does  not  qualify  as  an  exempt  recipient 
under  M  1.6042-3(b)(l)(vii)  and  1.6049- 
4(c)(l)(ii).  W  cannot  reliably  associate  the 
payment  to  Y  with  documentation.  Under  the 
presiimptions  described  in  paragraph 
(b)(3)(iii)  of  this  section,  W  must  presume 
that  Y  is  a  U.S.  person  who  is  not  an  exempt 
recipient  for  purposes  of  section  6042. 
However,  W  knows  that  Y  is  a  foreign  person. 
W  may  not  rely  on  its  actual  knowledge  to 
withhold  under  this  section  rather  than 
backup  withhold  under  section  3406.  If  W  s 
knowledge  is,  in  fact,  incorrect,  W  wroold  be 
liable  for  tax,  interest,  and.  if  applicable, 
penalties,  under  section  3403.  If  W  s  actiial 
knowledge  is,  in  fact,  correct,  W  may 
nevertheless  be  liable  for  tax,  interest,  or 
penalties  under  section  3403  for  the  amount 
that  W  should  have  withheld  based  upon  the 
presumptions.  Paragraph  (b)(7)  of  this  section 
does  not  apply  to  provide  relief  from  liability 
under  section  3403. 

Example  3.  A  withholding  agent,  W.  makes 
a  payment  of  U.S.  source  dividends  to  X.  Inc. 


W  cannot  reliably  associate  the  payment  to 
X.  Inc.  with  documentation.  X,  nc.  presents 
none  of  the  indicia  of  foreign  status  described 
in  paragraph  (b)(3)(iii)(A]  of  this  section,  but 
W  has  actiiai  knowledge  that  X,  Inc.  is  a 
foreign  corporation.  W  may  treat  X,  Inc.  as  an 
exempt  recipient  under  §  1.6042-3(b)(l)(vii). 
Because  there  are  no  indicia  of  foreign  status. 
W  would,  absent  actual  knowledge  or  reason 
to  know  otherwise,  be  permitted  to  treat  X, 
Inc.  as  a  doraastic  corporation  in  accordance 
with  the  presiunptions  of  paragraph  (b)(3Miii) 
of  this  section.  However,  under  paragraph 
(b)(3)(Lx)(B)  of  this  section.  W  may  not  rely 
on  the  presumption  of  U.S.  status  since 
reliance  on  its  actual  knowledge  requires  that 
it  withhold  an  amount  greater  than  would  be 
the  case  under  the  presiunptions. 

Exaasple  4.  A  withholding  agent.  W.  is  a 
plan  administrator  who  makes  pension 
payments  to  person  X  with  a  miuHng  address 
in  a  foreign  country  with  which  the  United 
States  has  an  income  tax  treaty  in  effect. 
Under  that  treaty,  the  type  of  pension  income 
paid  to  X  is  taxable  solely  in  the  country  of 
residence.  The  plan  administrator  has  a 
record  of  X's  U.S.  social  secvirity  number.  W 
has  no  actual  knowledge  or  reason  to  know 
that  X  is  a  foreign  person.  W  may  rely  on  the 
presumption  of  paragraph  (b)(3)(iii)(C)  of  this 
section  in  order  to  treat  X  as  a  U.S.  person. 
Therefore,  any  withholding  and  reporting 
requirements  for  the  payment  are  governed 
by  the  provisions  of  section  3405  and  the 
regulations  under  that  section. 

(4)  List  of  exemptions  from,  or 
reduced  rates  of,  withholding  under 
chapter  3  of  the  Code.  A  withholding 
agent  that  has  determined  that  the  payee 
is  a  foreign  person  for  purposes  of 
paragraph  (b)(1)  of  this  section  must 
determine  whether  the  payee  is  entitled 
to  a  reduced  rate  of  withholding  under 
section  1441,  1442,  or  1443.  This 
paragraph  (b)(4}  identifies  items  for 
which  a  reduction  in  the  rate  of 
withholding  may  apply  and  whether  the 
rate  reduction  is  conditioned  upon 
documentation  being  furnished  to  the 
withholding  agent.  Docimientation 
reqtiired  under  this  paragraph  (bK4)  is 
documentation  that  a  withholding  agent 
must  be  able  to  associate  with  a 
payment  upon  which  it  can  rely  to  treat 
the  payment  as  made  to  a  foreign  person 
that  is  the  beneficial  owner  of  the 
payment  in  accordance  with  paragraph 
(e)(l)(ii)  of  this  section.  This  paragraph 
(b)(4)  also  cross-refBrences  other 
sections  of  the  Code  and  applicable 
regulations  in  which  some  of  these 
exceptions,  exemptions,  or  reductions 
are  further  explained.  See,  for  example, 
paragraph  (b)(4)(viii)  of  this  section, 
dealing  with  effectively  connected 
income,  that  cross-references  §  1.1441- 
4(a);  see  paragraph  (b)(4)(xv)  of  this 
section,  dealing  with  exemptions  from, 
or  reductions  of.  withholding  under  an 
income  tax  treaty,  that  cross-references 
§  1.1441-6.  This  paragraph  (b)(4)  is  not 
an  exclusive  list  of  items  to  which  a 


reduction  of  the  rate  of  withholding  may 
apply  and,  thus,  does  not  preclude  an 
exemption  from,  or  reduction  in,  the 
rate  of  withholding  that  may  otherwise 
be  allowed  under  the  regulations  under 
the  provisions  of  chapter  3  of  the  Code 
for  a  particular  item  of  income 
identified  in  this  paragraph  (b)(4). 

(i)  Portfolio  interest  described  in 
section  871(h)  or  881(c)  and  substitute 
interest  pjayments  described  in  §  1.871- 
7(b)(2)(i)  or  1.881-2(b)(2)  are  exempt 
from  v^thholding  imder  section  1441(a). 
See  §  1.871-14  for  regulations  regarding 
portfolio  interest  and  section  1441(c)(9) 
for  exemption  from  withholding. 
Dociunentation  establishing  foreign 
status  is  required  for  interest  on  an 
obligation  in  registered  form  to  qualify 
as  portfolio  interest  See  section 
871(h)(2)(B)(ii)  and  §  1.871- 
14(c)(l)(ii)(C).  For  special 
documentation  rules  regarding  foreign- 
targeted  registered  obligations  described 
in  S  1.871-14(e)(2),  see  §  1.871-14(e)  (3) 
and  (4)  and.  in  particular,  §  1.871- 
14(e)(4)(i)(A)  and  (ii)(A)  regarding  the 
time  when  the  withholding  agent  must 
receive  the  dociunentation.  The 
dooimentation  furnished  for  purposes 
of  qualifying  interest  as  portfolio         ,. 
interest  serves  as  the  basis  for  the 
withholding  exemption  for  purposes  of 
this  section  and  for  purposes  of 
establishing  foreign  status  for  purposes 
of  section  6049.  See  §  1.6049-5(b)(8). 
Documentation  establishing  foreign 
status  is  not  required  for  qualifying 
interest  on  an  obligation  in  bearer  form 
described  in  §  1.871-14(bMl)  as 
portfolio  interest.  However,  in  certain 
cases,  documentation  for  portfolio 
interest  on  a  bearer  obligation  may  have 
to  be  furnished  in  order  to  establish 
foreign  status  for  purposes  of  the 
information  reporting  provisions  of 
section  6049  and  backup  withholding 
imder  section  3406.  See  §  1.6049- 
5(b)(7). 

(ii)  Bank  deposit  interest  and  similar 
types  of  deposit  interest  (including 
original  issue  discoimt)  described  in 
section  871(i)(2)(A)  or  881(d)  that  are 
from  sources  within  the  United  States 
are  exempt  from  withholding  imder 
section  1441(a).  See  section  1441(c)(10). 
Dociunentation  establishing  foreign 
status  is  not  required  for  purposes  of 
this  withholding  exemption  but  may 
have  to  be  furnished  for  purposes  of  the 
information  reporting  provisions  of 
section  6049  and  backup  withholding 
under  section  3406.  See  §  1.6049- 
5(d)(3)(iii)  for  exceptions  to  the  foreign 
payee  and  exempt  recipient  rules 
regarding  this  type  of  income.  See  also 
§  1.6049-5(b)(ll)  for  applicable 
documentation  exemptions  for  certain 
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bank  deposit  interest  paid  on 
obli^tions  in  bearer  form. 

(in)  Bank  deposit  interest  (including 
original  issue  discount)  described  in 
section  861(a)(1)(B)  is  exempt  fit>m 
withholding  under  sections  1441(a)  as 
income  that  is  not  frtjm  U.S.  sources. 
Documentation  establishing  foreign 
status  is  not  required  for  purposes  of 
this  withholding  exemption  but  may 
have  to  be  furnished  for  purposes  of  the 
information  reporting  provisions  of 
section  6049  and  backup  withholding 
imder  section  3406.  Reporting 
requirements  for  payments  of  such 
interest  are  governed  by  section  6049 
and  the  regulations  under  that  section. 
See  §  1.6049-5(b)(12)  and  alternative 
documentation  rules  under  §  1.6049- 
5(cH4). 

(iv)  Interest  or  original  issue  discount 
from  sources  within  the  United  States 
on  certain  short-term  obligations 
described  in  section  871(^(1)(B)  or 
881(a)(3)  is  exempt  fiiim  withholding 
under  sections  1441(a).  Documentation 
establishing  foreign  status  is  not 
required  for  purposes  of  this 
withholding  exemption  but  may  have  to 
be  furnished  for  purposes  of  the 
information  reporting  provisions  of 
section  6049  and  backup  withholding 
under  section  3406.  See  §  1.6049- 
5(b)(12)  for  applicable  documentation  ^ 
for  establishing  foreign  status  and 
§  1.6049-5(d)(3)(iii)  for  exceptions  to 
the  foreign  payee  and  exempt  recipient 
rules  regarding  this  type  of  income.  See 
also  §  1.6049-5(bMl0)  for  applicable 
documentation  exemptions  for  certain 
obligations  in  bearer  form. 

(v)  Income  from  sources  without  the 
United  States  is  exempt  frtim 
withholding  under  sections  1441(a). 
Documentation  establishing  foreign 
status  is  not  required  for  purposes  of 
this  withholding  exemption  but  may 
have  to  be  furnished  for  purposes  of  the 
information  reporting  provisions  of 
section  6049  or  other  applicable 
provisions  of  chapter  61  of  the  Code  and 
backup  withholding  under  section  3406. 
See,  for  example,  §  1.604&-5(b)  (6)  and 
(12)  and  alternative  documentation 
rules  under  §  1.6049-5(c)(4).  See  also 
paragraph  (b)(5)  of  this  section  for  cross 
references  to  other  applicable  provisions 
of  the  regulations  under  chapter  61  of 
the  Code. 

(vi)  Distributions  from  certain 
domestic  corporations  described  in 
section  871(i)(2)(B)  or  881(d)  are  exempt 
horn  withholding  under  section  1441(a). 
See  section  1441(c)(10).  Documentation 
establishing  foreign  status  is  not 
required  for  purposes  of  this 
withholding  exemption  but  may  have  to 
be  furnished  for  purposes  of  the 
information  reportii^  provisions  of 


section  6042  and  backup  withholding 
imder  section  3406.  See  §  1.604 2-3 (b)(1) 
(iii)  through  (vi). 

(vii)  Dividends  paid  by  certain  foreign 
corporations  that  are  treated  as  income 
fixim  sources  within  the  United  States 
by  reason  of  section  861(a)(2)(B)  are 
exempt  from  withholding  under  section 
884(e)(3)  to  the  extent  that  the 
distributions  are  paid  out  of  earnings 
and  profits  in  any  taxable  year  that  the 
corporation  was  subject  to  branch 
profits  tax  for  that  year.  Documentation 
establishing  foreign  status  is  not 
required  for  purposes  of  this 
withholding  exemption  but  may  have  to 
be  furnished  for  purposes  of  the 
information  reporting  provisions  of 
section  6042  and  backup,  withholding 
under  section  3406.  See  §  1.6042-3(b)(l) 
(iii)  through  (vii). 

(viii)  Certain  income  that  is  eCCactively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business  is  exempt  frY}m 
withholding  under  section  1441(a).  See 
section  1441(c)(1).  Documentation 
establishing  foreign  status  and  status  of 
the  income  as  efEectively  connected 
must  be  furnished  for  purposes  of  this 
withholding  exemption  to  the  extent 
required  under  the  provisions  of 
§  1.1441-4(a).  Dociunentation  furnished 
for  this  purpose  also  serves  as 
documentation  establishing  foreign 
status  for  purposes  of  applicable 
information  reporting  provisions  under 
chapter  61  of  the  Code  and  for  backup 
withholding  under  section  3406.  See, 
for  example,  §  1.6041-4(a)(l), 

(ix)  Certain  income  with  respect  to 
compensation  for  personal  services  of 
an  individual  that  are  performed  in  the 
United  States  is  exempt  from 
withholding  under  section  1441(a).  See 
section  1441(c)(4)  and  §  1.1441-4(b). 
However,  such  income  may  be  subject 
to  withholding  as  wages  under  section 
3402.  Documentation  establishing 
foreign  status  must  be  furnished  for 
purposes  of  any  withholding  exemption 
or  reduction  to  the  extent  required 
under  §  1.1441-4(b)  or  31.3401(a)(6)-l 
(e)  and  (f)  of  this  chapter. 
Documentation  furnished  for  this 
purpose  also  serves  as  documentation 
establishing  foreign  status  for  purposes 
of  information  reporting  under  section 
6041.  See  §  1.6041-4(a)(l). 

(x)  Amounts  described  in  section 
871(f)  that  are  received  as  annuities 
from  certain  qualified  plans  are  exempt 
from  withholding  under  section  1441(a). 
See  section  1441(c)(7).  Documentation 
establishing  foreign  status  must  be 
furnished  for  purposes  of  the 
withholding  exemption  as  required 
under  §  1.1441-4(d).  Documentation 
furnished  for  this  purpose  also  serves  as 
documentation  establishing  foreign 


status  for  purposes  of  information 
reporting  under  section  6041.  See 
§1.6041-4(a)(l). 

(xi)  Payments  to  a  foreign  government 
(including  a  foreign  central  bank  of 
issue)  that  are  excludable  from  gross 
income  under  section  892(a)  are  exempt 
from  withholding  under  section  1442. 
See  §  1.1441-«(b).  Documentation 
establishing  status  as  a  foreign 
government  is  required  for  purposes  of 
this  withholding  exemption.  Payments 
to  a  foreign  government  are  exempt  from 
information  reporting  under  chapter  61 
of  the  Code  (see  §  1.6049-4(c)(l)(U)(F)). 

(xii)  Payments  of  certain  interest 
income  to  a  foreign  central  bank  of  issue 
or  the  Bank  for  International 
SetUements  that  are  exempt  from  tax 
under  section  895  are  exempt  from 
withholding  under  section  1442. 
Documentation  establishing  efligibility 
for  such  exemption  is  required  to  the 
extent  provided  in  §  1.1441-8(c)(l). 
Payments  to  a  foreign  central  bank  of 
issue  or  to  the  Bank  for  International 
SetUements  are  exempt  from 
infonoation  reporting  under  chapter  61 
of  the  Code  (see  §  1.604»-4(c)(lKii)  (H) 
and  (M)). 

(xiii)  Amounts  derived  by  a  foreign 
central  bank  of  issue  from  bankers' 
acceptances  described  in  section 
871(i)(2)(C)  or  881(d)  are  exempt  from 
tax  and,  therefore,  from  withholding. 
See  section  1441(c)(10).  Dociunentation 
establishing  foreign  status  is  not 
required  for  purposes  of  this 
withholding  exemption  if  the  name  of 
the  payee  and  other  facts  surrounding 
the  payment  reasonably  indicate  that 
the  beneficial  owner  of  the  payment  is 
a  foreign  central  bank  of  issue  as 
defined  in  §  1.881-2(b)(4).  See  §  1.1441- 
8(c)(2)  for  withholding  procedures.  See 
also  §§  1.6049-4(c)(l)(ii)(H)  and  1.6041- 
3(q)(8)  for  a  similar  exemption  from 
information  reporting. 

(xiv)  Payments  to  an  international 
organization  from  investments  in  the 
Uiuted  States  of  stocks,  bonds,  or  other 
domestic  securities  or  from  interest  on 
deposits  in  banks  in  the  United  States 
of  funds  belonging  to  such  international 
organization  are  exempt  from  tax  undw 
section  892(b)  and.  thus,  from 
writhholding.  Documentation 
establishing  status  as  an  international 
organization  is  not  required  if  the  name 
of  the  payee  and  other  facts  surrouiMling 
the  payment  reasonably  indicate  that 
thrbeneficial  owner  of  the  payment  is 
an  international  organization  within  the 
meaning  of  section  7701(a)(18).  See 
§  1.1441-8(d).  Payments  to  an 
international  organization  are  exempt 
from  information  reporting  under 
chapter  61  of  the  Code  (see  %  1.6049- 
4(c)(l)(ii)(G)). 
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(xv)  Amounts  may  be  exempt  &om.  or 
subject  to  a  reduced  rate  of,  witliholding 
under  an  income  tax  treaty. 
Documentation  establishing  eligibility 
for  benefits  under  an  income  tax  treaty 
is  required  for  this  purpose  as  provided 
under  §§  1.1441-6.  Dociunentation 
furnished  for  this  purpose  also  serves  as 
documentation  es^hliahing  foreign 
status  for  purposes  of  applicable 
information  reporting  provisions  under 
chapter  61  of  the  Code  and  for  backup 
withholding  under  section  3406.  See, 
for  example.  §  1.6041-4(a)(l). 

(xvi)  Amounts  of  scholarships  and 
grants  paid  to  certain  exchange  or 
training  program  participants  that  do 
not  represent  compensation  for  services 
but  are  not  excluded  from  tax  under 
section  117  are  subject  to  a  reduced  rate 
of  withholding  of  14-percent  undw 
section  1441(b).  Documentation 
establishing  foreign  status  is  required 
for  purposes  of  this  reduction  in  rate  as 
provided  under  §  1.1441-4(c).  This 
income  is  not  subject  to  information 
reporting  under  chapter  61  of  the  Code 
nor  to  backup  withholding  imder 
section  3406.  The  compensatory  portion 
of  a  scholarship  or  grant  is  reportable  as 
wage  income.  See  §  1.6041-3(o). 

(xvii)  Amounts  paid  to  a  foreign 
organization  described  in  section  501(c) 
are  exempt  from  withholding  under 
section  1441  to  the  extent  that  the 
amounts  are  not  income  includible 
under  section  512  in  computing  the 
organization's  unrelated  business 
taxable  income  and  are  not  subject  to 
the  tax  imposed  by  section  4948(a). 
Dociunentation  establishing  status  as  a 
tax-exempt  organization  is  required  for 
purposes  of  this  exemption  to  tlie  extent 
provided  in  §  1.1441-9.  Amounts 
includible  under  section  512  in 
computing  the  organization's  unrelated 
business  taxable  income  are  subject  to 
withholding  to  the  extent  provided  in 
section  1443(a)  and  §  1.1443-l(a).  Gross 
investment  income  (as  defined  in 
section  4940(cK2))  of  a  private 
foundation  is  subject  to  withholding  at 
a  4'p>ercent  rate  to  the  extent  provided 
in  section  1443(b)  and  §  1.1443-l(b). 
Payments  to  a  tax-exempt  organization 
are  exempt  from  information  reporting 
under  chapter  61  of  the  Code  and  the 
regulations  thereunder  (see  §  1.6049- 
4(c)(l)(u)(B)(l)). 

(xviii)  Per  diem  amounts  for 
subsistence  paid  by  the  U.S.  government 
to  a  nonresident  alien  individual  who  is 
engaged  in  any  program  of  trainirig  in 
the  United  States  under  the  Mutual 
Seciirity  Act  of  1954  are  exempt  from 
withholding  under  section  1441(a).  See 
section  1441(cK6).  Documentation  of 
foreign  status  is  required  under 
§  1.1441-4(e)  for  purposes  of 


establishing  eligibility  for  this 
exemption.  See  §  1.6041-3(p). 

(xix)  Interest  with  respect  to  tax-free 
covenant  bonds  issued  prior  to  1934  is 
subject  to  special  withholding 
procedures  set  forth  in  §  1.1461-1  in 
eSiect  prior  to  January  1,  1999  (see 
§  1.1461-1  as  contained  in  26  CFR  part 
1.  revised  April  1. 1997). 

(xx)  Income  fitun  certain  gambling 
winnings  of  a  nonresident  alien 
individual  is  exempt  from  tax  under 
section  871  (j)  and  from  withholding 
under  section  1441(a).  See  section 
1441(cMll).  Documentation  establishing 
foreign  status  is  not  required  for 
purposes  of  this  exemption  but  may 
have  to  be  furnished  for  purposes  of  the 
information  reporting  provisions  of 
section  6041  and  backup  withholding 
under  section  3406.  See  §§  1.6041-1  and 

1.6041-4(aMl). 

(xxi)  Any  payments  not  othwwise 
mentioned  in  this  paragraph  (b)(4)  shall 
be  subject  to  withholding  at  the  rate  of 
30-percent  if  it  is  an  amount  subject  to 
withholding  (as  defined  in  §  1.1441- 
2(a))  luilass  and  to  the  extent  the  IRS 
may  otherwise  prescribe  in  published 
guidance  (see  §  601.601(d)(2)  of  this 
chapter)  or  unless  otherwise  provided  in 
regulations  under  chapter  3  of  the  Code. 

(5)  Establishing  foreign  status  under 
applicable  provisions  of  chapter  61  of 
the  Code.  This  paragraph  (b)(5) 
identifies  relevant  provisions  of  the 
regulations  under  chapter  61  of  the 
Code  that  exempt  payments  from 
information  reporting,  and  therefore, 
from  backup  withholding  under  section 
3406,  based  on  the  payee's  status  as  a 
foreign  person.  N4any  of  these 
exemptions  require  that  the  payee's 
foreign  status  be  established  in  order  for 
the  exemption  to  apply.  The  regulations 
under  applicable  provisions  of  chapter 
61  of  the  Code  generally  provide  that 
the  documentation  described  in  this 
section  may  be  relied  upon  for  purposes 
of  determining  foreign  status. 

(i)  Payments  to  a  foreign  person  that 
are  governed  by  section  6041  (dealing 
with  certain  trade  or  business  income) 
are  exempt  from  information  reporting 
under  §  1.604  l-4(a). 

(ii)  Payments  to  a  foreign  person  that 
are  governed  by  section  6041 A  (dealing 
with  remuneration  for  services  and 
certain  sales)  are  exempt  from 
information  reporting  under  §  1.6041A- 
1(d)(3). 

(iii)  Payments  to  a  foreign  person  that 
are  governed  by  section  6042  (dealing 
with  dividends)  are  exempt  from 
information  reporting  under  §  1.6042— 
3(b)(1)  (iii)  through  (vi). 

(iv)  Payments  to  a  foreign  person  that 
are  governed  by  section  6044  (dealing 
with  patronage  dividends)  are  exempt 


from  information  reporting  under 
§1.6044-3(c)(l). 

(v)  Payments  to  a  foreign  pmson  that 
are  governed  by  section  6045  (dealing 
with  broker  proceeds)  are  exempt  from 
information  reporting  under  §  1.604S- 

(vi)  Payments  to  a  foreign  person  that 
are  governed  by  section  6049  (dealing 
with  interest)  to  a  foreign  person  are 
exempt  from  information  reporting 
under  §  1.6049-5(b)  (6)  through  (15). 

(vii)  Payments  to  a  foreign  person  that 
are  governed  by  section  6050N  (dealing 
with  royalties)  are  exempt  from 
information  reporting  under  §  1.6050N- 
1(c). 

(viii)  Payments  to  a  foreign  person 
that  are  governed  by  section  6050P 
(dealing  with  income  from  cancellation 
of  debt)  are  exempt  from  information 
reporting  under  section  6050P  or  the 
regulations  under  that  section  except  to 
the  extent  provided  in  Notice  96-61 
a.R.B.  199&-49):  see  also  §  601.601(b)(2) 
of  this  chapter. 

(6)  Rules  of  withholding  for  payments 
by  a  foreign  intermediary  or  certain  U.S. 
branches.  A  foreign  intermediary 
described  in  paragraph  (eK3)(i)  of  this 
section  or  a  U.S.  branch  described  In 
paragraph  (b)(2)(iv)  of  this  section  that 
receives  an  amount  subject  to 
withholding  (as  defined  in  §  1.1441- 
2(a))  shall  be  deemed  to  have  satisfied 
any  obligation  it  has  under  chapter  3  of 
the  Code  and  the  regulations  thereuinder 
to  withhold  and  report  the  amoimt 
when  it,  in  turn,  pays  such  amount  to 
another  person  (whether  or  not  the 
beneficial  owner)  to  the  extent  that  the 
payment  is  associated  with  a  valid 
withholding  certificate  described  in 
paragraph  (e)(3)  (ii),  (iii),  or  (v)  of  this 
section  that  it  has  furnished  to  another 
withholding  agent  and  the  intermediary 
does  not  know  and  has  no  reason  to 
know  that  the  correct  amount  has  not 
been  withheld  under  chapter  3  of  the 
Code  and  the  regulations  thereunder. 
See  §  1.1441-5(c)(3)(v)  for  a  similar  rule 
for  payments  by  certain  foreign 
partnerships. 

(7)  Liability  for  failure  to  obtain 
documentation  timely  or  to  act  in 
accordance  with  applicable 
presumptions — (i)  General  rule.  A 
withholding  agent  that  cannot  reliably 
associate  a  payment  with 
documentation  on  the  date  of  pa3rment 
and  that  does  not  withhold  under  this 
section,  or  withholds  at  less  than  the  30- 
percent  rate  prescribed  under  section 
1441(a)  and  paragraph  (b)(1)  of  this 
section,  is  liable  under  section  1461  for 
the  tax  required  to  be  withheld  under 
chapter  3  of  the  Code  and  the 
regulations  thereunder,  without  the 
benefit  of  a  reduced  rate  unless — 
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(A)  The  withholding  agent  has 
appropriately  relied  on  the 
presiunptions  described  in  paragraph 
(b)(3)  of  this  section  (including  the  grace 

4>eriod  described  in  paragraph  (b)(3)(iv) 
of  this  section)  in  order  to  treat  the 
payee  as  a  U.S.  person  or,  if  applicable, 
on  the  presumptions  described  in 
§  1.1441-4(a)  (2)(i)  or  (3)  to  treat  the 
payment  as  effectively  connected 
income;  or 

(B)  The  withholding  agent  tan 
demonstrate  to  the  satisfaction  of  the 
district  director  or  the  Assistant 
Conunissioner  (International)  that  the 
proper  amount  of  tax,  if  any.  was  in  Cact 
paid  to  the  IRS;  or 

(C)  No  documentation  is  required 
tinder  section  1441  or  this  section  in 
order  for  a  reduced  rate  of  withholding 
to  apply. 

(ii)  Proof  that  tax  liability  has  been 
satisfied.  Proof  of  payment  of  tax  may  be 
established  for  purposes  of  paragraph 
(b)(7)(i)(B)  of  this  section  on  the  basis  of 
a  Form  4669  (or  such  other  form  as  the 
IRS  may  prescribe  in  published 
guidance  (see  §601. 601  (dM2)  of  this 
chapter)),  establishing  the  amount  of 
tax,  if  any,  actually  paid  by  or  for  the 
beneficiaJ  owner  on  the  income.  Proof 
that  a  reduced  rate  of  withholding  was, 
in  fact,  appropriate  under  the  provisions 
of  chapter  3  of  the  Code  and  the 
regulations  thereunder  may  also  be 
established  after  the  date  of  payment  by 
the  withholding  agent  on  the  basis  of  a 
valid  withholding  certificate  or  other 
appropriate  documentation  furnished 
after  that  date.  However,  in  the  case  of 
a  withholding  certificate  Or  other 
appropriate  documentation  received 
after  the  date  of  payment  (or  after  the 
grace  period  specified  in  paragraph 
(b)(3)(iv)  of  this  section),  the  district 
director  «*  the  Assistant  Commissioner 
(International)  may  require  additional 
proof  if  it  is  determined  that  the  delays 
in  obtaining  the  withholding  certificate 
affect  its  reliability. 

(iii)  Liability  for  interest  and 
penalties.  A  withholding  agent  that  has 
foiled  to  withhold  other  than  based  on 
appropriate  reliance  on  the 
pcesumptions  described  in  paragraph 
(b)(3)  of  this  section  orin  §1.1441-4(a) 
(2)(i)  or  (3)  is  not  relieved  bom  liability 
for  interest  under  section  6601.  Such 
liability  exists  even  if  there  is  no 
underlying  tax  liability  due.  The  interest 
on  the  amount  that  should  have  been 
withheld  shall  be  imposed  as  prescribed 
under  section  6601  begiiming  on  tl^e  last 
date  for  paying  the  tax  due  imder 
section  1461  (which,  under  section 
6601.  is  the  due  date  for  filing  the 
withholding  agent's  return  of  tax).  The 
interest  shall  stop,  accruing  on  the 
earlier  of  the  date  that  the  required 


withholding  certificate  or  other 
documentation  is  provided  to  the 
withholding  agent  and  to  the  extent  of 
the  amount  of  tax  that  is  determined  not 
to  be  due  based  on  documentation 
provided,  or  the  date,  and  to  the  extent, 
that  the  unpaid  tax  liability  imder 
section  871,  881  or  under  section  1461 
is  satisfied.  Further,  in  the  event  that  a 
tax  liability  is  assessed  against  the 
beneficial  owner  under  section  871.  881, 
or  882  and  interest  imder  section 
6601(a)  is  assessed  against,  and 
collected  from,  the  beneficial  owner,  the 
interest  charge  imposed  on  the 
withholding  agent  shall  be  abated  to 
that  extent  so  as  to  avoid  ihe  imposition 
of  a  double  interest  charge.  However, 
the  withholding  agent  is  not  relieved  of 
any  applicable  penalties.  See  section 
1464. 

(iv)  Special  effective  date.  See 
paragraph  (f)(2)(ii)  of  this  section  for  the 
special  effective  date  applicable  to  this 
paragraph  (b)(7). 

(v)  Examples.  The  provisions  of 
paragraph  ft))(7)  of  this  section  are 
illustrated  by  the  following  examples: 

KTMBpie  1.  On  June  15, 1999.  a 

withholding  agent  pays  U.S.  source  interest 
on  an  obligation  in  registraed  form  (issued 
after  July  18. 1984)  to  a  foreign  corporation 
that  it  cannot  reliably  associate  wiUi  a  Form 
W-8  or  other  appropriate  documentation 
upon  which  to  rely  to  treat  the  beneficial 
owner  as  a  foreign  person.  The  withholding 
agent  does  not  withhold  from  the  payment 
On  September  30.  2001,  the  withholding 
agent  receives  from  the  foreign  corporation  a 
valid  Form  W-8  described  in  paragraph 
(e)(2)(ii)  of  this  section.  Thus,  the  interest 
qualifies  as  portfolio  interest  retroactively  to 
June  15. 1999  (the  date  of  payment).  See 
§  l.fl71-14(c)(3).  The  foreign  corporation 
does  not  file  a  U.S.  federal  income  tax  return 
and  does  not  pay  the  tax  owed.  The 
withholding  agent  is  not  liable  under  section 
1461  for  the  30-percent  tax  on  the  interest 
income  because  the  receipt  of  the  Form  W- 
8  exempts  the  interest  from  tax  for  purposes 
of  sections  881(a)  and  1461.  The  withholding 
agent,  however,  is  liable  for  interest  on  the 
amount  of  withholding  that  should  have  been 
deducted  from  the  payment  on  )une  15, 1999 
and  deposited.  Under  paragraph  (b)(7Xiii)  of 
this  section,  the  period  during  which  interest 
may  be  assessed  against  the  withholding 
agent  nms  from  March  IS,  7XM0  (the  due  date 
for  the  Form  1042  relating  to  the  payment) 
until  September  30,  2001  (i.e.,  the  date  that 
appropriate  documentation  is  furnished  to 
the  withholding  agent). 

Example  2.  On  June  15. 1999.  a 
withholding  agent  pays  U.S.  source 
dividends  to  a  foreign  corptoration  that  it 
cannot  reliably  associate  with  a  Form  W-8  or 
other  appropriate  documentation  upon 
which  to  rely  ta  treat  the  beneficial  owner  as 
a  foreign  person.  The  withholding  agent  does 
not  withhold  from  the  payment.  On 
September  30,  2001,  the  withholding  agent 
receives  from  the  foreign  corporation  a  valid 
Form  W-8  described  in  paragraph  (e)(2Kii)  of 


this  section  claiming  a  reduced  15-percent 
rate  of  withholding  under  a  U.S.  income  tax 
treaty.  The  dividend  qualifies  for  the  reduced 
treaty  rate  retroactively  to  June  15, 1999  (the 
date  of  payment).  The  foreign  corporation 
does  not  file  a  U.S.  federal  income  tax  return 
and  does  not  pay  the  tax  owed.  Under  section 
1461,  the  withholding  agent  is  liable  only  for 
a  15-percent  tax  on  the  dividend  income 
because  the  receipt  of  the  Form  W-8  allows 
the  tax  rate  to  be  reduced  for  purposes  of 
sections  881(a)  and  1461  from  30  pwcent  to 
IS  percent  The  withholding  agent,  however, 
is  liable  for  interest  on  the  foil  30-perc8nt 
amount  that  should  have  been  deducted  aiMi 
withheld  from  the  payment  on  ]une  15. 1999, 
and  deposited,  over  a  period  running  from 
March  15,  2000  (the  due  date  for  the  Form 
1042  relating  to  the  payment)  until 
September  30,  2001  (the  date  that  the 
appropriate  documentation  is  furnished  to 
the  withholding  agent  supporting  a  reduction 
in  rate  under  a  tax  treaty).  Additional  interest 
may  be  assessed  relating  to  the  outstanding 
15-percent  tax  liability  (i.e.,  the  portion  of  the 
30-percent  total  tax  liability  that  is  not 
reduced  under  the  treaty).  Such  additional 
interest  runs  from  March  15, 2000.  until  such 
date  as  that  15-percent  tax  liability  is 
satisfied  by  the  withholding  agent  or  the 
taxpayer  (subject  to  abatement  in  order  to 
avoid  a  double  interest  charge). 

(8)  Adjustments,  refunds,  or  credits  of 
overwithheld  amounts.  If  the  amount 
withheld  under  section  1441, 1442,  or 
1443  is  greater  than  the  tax  due  by  the 
withholding  agent  or  the  taxpayer, 
adjustments  may  be  made  in  accordance 
with  the  procedures  described  in 

§  1.1461-2(a).  Alternatively,  refunds  or 
credits  may  be  claimed  in  accordance 
with  the  procedures  described  in 
§  1.1464-1,  relating  to  refunds  lur  credits 
claimed  by  the  beneficial  owner,  or 
§  1.6414-1.  relating  to  refimds  or  credits 
claimed  by  the  withholding  agent  If  an 
amoimt  was  withheld  under  section 
3406  Of  is  subsequently  determined  to 
have  been  paid  to  a  foreign  person,  see 
paragraph  (b)(3)(vii)  of  this  section  and 
§31.6413(a)-3(a)(l)  of  this  chapter. 

(9)  Payments  to  joint  owners.  A 
payment  to  joint  owners  that  requires 
documentation  in  order  to  reduce  the 
rate  of  withholding  under  chapter  3  of 
the  Code  and  the  regulations  thoeunder 
does  not  qualify  for  such  induced  rate 
unless  the  withholding  agent  can 
reliably  associate  the  payment  with 
dociunentation  bom  each  owner. 
Notwithstanding  the  preceding 
sentence,  a  payment  to  joint  owners 
qualifies  as  a  payment  exempt  from 
withholding  under  this  section  if  any 
one  of  the  owners  provides  a  certificate 
of  U.S.  status  on  a  Form  W-O  in 
accordance  with  paragraph  (d)  (2)  or  (3) 
of  this  section  or  the  withholding  agent 
can  associate  the  payment  with  a 
withholding  certificate  upon  which  it 
can  rely  to  treat  the  payment  as  made 
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to  a  U.S.  beneficial  owner  under 

paragraph  (dK4)  of  this  section.  See 

§  31.3406(h)-2(a)(3)(i)(B)  of  this  chapter.' 

(c)  Definitions— Ci)  Withholding.  The 
term  withholding  means  the  deduction 
and  withholding  of  tax  at  the  applicable 
rate  from  the  payment. 

(2)  Foreign  and  U.S.  person.  The  term 
foreign  person  moans  a  nonresident 
alien  indiridaal,  a  foreign  corpoFation, 
a  foreign  partnership,  a  foreign  tnist,  a 
foreign  estate,  and  any  other  person  that 
is  not  a  U.S.  person  described  in  the 
next  sentence.  For  purposes  of  the 
regulations  under  diapter  3  of  the  Code, 
the  term  foreign  person  also  meens,  with 
respect  to  a  pajrment  by  a  withholding 
agent,  a  foreign  branch  of  a  U.S.  person 
that  furnishes  ao  intermediary 
withholding  certificate  described  in 
peiagraph  (eKSKii)  of  this  section.  A 
U.S.  person  is  a  person  described  in 
sectimi  7701(aH30).  the  U.S.  govemwnt 
(including  an  agency  or  instrumentality 
thereof),  a  State  (including  an  agency  or 
instrumentality  thereof),  or  the  District 
of  Coliunbia  (including  an  agency  or 
instrumentality  thereoO. 

(3)  Individvuii—{\)  Alien  individual. 
The  term  ahen  individual  means  an 
individiial  who  is  not  a  citizen  or  a 
national  of  the  United  States.  See  §  1.1- 

1(c). 

(11)  Nonresident  alien  individual.  The 
term  nonresident  alien  individual 
meens  a  person  described  in  section 
7701(b)(1)(B),  an  alien  individual  who  is 
•  resident  of  a  foreign  country  under  the 
residence  article  of  an  income  tax  treaty 
and  8  301.7701(b)-7(a)(l)  of  this 
chapter,  or  an  alien  individual  who  is  a 
resident  of  E^ierto  Rico,  Guam,  the 
Commonwealth  of  Northern  Mariana 
Islands,  the  U.S.  Virgin  Islands,  or 
American  Samoa  as  determined  under 
§  301.7701(b>-l(d)  of  this  chapter.  An 
alien  individual  who  has  made  an 
election  under  section  6013  (g)  or  (h)  to 
be  treated  as  a  resident  of  the  United 
States  is  nevertheless  treated  as  a 
nonresident  alien  individual  for 
purposes  of  withholding  under  chapter 
3  of  the  Code  and  the  regulations 
thereunder. 

(4)  Certain  foreign  corporations.  For 
purposes  of  this  section,  a  corporation 
created  or  organized  in  Guam,  the 
Commonwealth  of  Northern  Mariana 
blands,  the  U.S.  Virgin  Islands,  and 
American  Samoa,  is  not  treated  as  a 
foreign  corporation  if  the  requirements 
of  sections  881(b)(1)  (A).  (B),  and  (C)  are 
met  for  such  ccffporation.  Further,  a 
payment  made  to  a  foreign  government 
or  an  international  organixation  shall  be 
treated  as  a  payment  made  to  a  foreign 
corporation  for  purposes  of  withholding 
imder  chapter  3  of  the  Code  and  the 
regulations  thereunder. 


(5)  Financial  institution  and  foreign 
financial  institution.  For  purposes  of  the 
regulations  under  chapter  3  of  the  Code, 
the  term  financial  institution  means  a 
person  described  in  §  1.165-12(c)(l)(iv) 
(not  including  a  person  providing 
pension  or  o^er  similar  benefits  or  a 
regulated  investment  company  or  other 
mutual  fund,  unless  otherwise 
indicated)  and  the  term  foreign  financial 
institution  means  a  financial  institution 
that  is  a  foreign  person,  as  defined  in 
paragraph  (c)(2)  of  thia  section. 

(6)Beneficial owner— (i)  General nile. 
In  the  case  of  a  paymentof  income,  the 
term  beneficial  owner  means  the  person 
who  is  the  owner  of  the  income  for  tax 
purposes  and  who  beneficially  owns 
that  income.  A  person  shall  be  tceated 
as  the  owner  of  the  income  to  the  extenfc 
that  it  is  required  under  U.S.  tax 
principles  to  include  the  amoent  paid  in 
gross  income  under  section  61 
(determined  without  regard  to  an 
exclusion  or  exemption  from  gross 
income  under  the  Code).  Beneficial 
ownership  of  income  is  determined 
under  the  provisions  of  section  7701(1) 
and  the  regulations  under  that  section 
and  any  other  applicable  general  U.S. 
tax  principles,  including  principles 
governing  the  detennination  of  whether 
a  transaction  is  a  conduit  transaction. 
Thus,  a  person  receiving  income  in  a 
capacity  as  A  nominee,  agent,  custodian 
for  another  person  is  not  the  beneficial 
owner  of  the  income.  In  the  case  of  a 
scholarship,  the  student  receiving  the 
scholarship  is  the  beneficial  owner  of 
that  scholarship.  In  the  case  of  a 
payment  of  an  amount  that  is  not 
income,  the  beneficial  owner 
detwmination  shall  be  mode  under  this 
paragraph  (cK6)  as  if  the  amount  was 
income. 

(ii)  Special  rules  for  flow-through 
entities  and  arrangements — (A)  General 
rule.  The  beneficial  owners  of  income 
paid  to  a  partnership  or  other  flow- 
through  arrangements  described  in 
paragraph  (cK6)(ii)(C)  of  this  section  are 
those  persons  who,  under  U.S.  tax 
principles,  are  the  owners  of  the  income 
for  tax  piuposes  in  their  separate  or 
individual  capacities  and  who 
beneficially  own  that  income.  For 
example,  a  partnership  (first  tier)  that  is 
a  partner  in  another  partnership  (second 
tier)  is  not  the  beneficial  owner  of 
income  paid  to  the  second  tier 
partnership  since  the  first  tier 
partnership  is  not  the  owmer  of  the 
income  under  U.S.  tax  principler. 
Rather,  the  partners  of  the  first  tier 
partnership  are  the  beneficial  owners  (to 
the  extent  they  are  not  themselves 
partnerships  and  are  not  conduits 
within  the  meaning  of  section  7701(1) 
and  the  regulations  under-that  section). 


See  §  1.1441-5(b)  for  applicable 
withholding  procedures  for  pa3rments  to 
a  domestic  partnership.  See  also 
§  1.1441-5(c)(3)(ii)  for  applicable 
withholding  procedures  for  payments  to^ 
a  foreign  partnership  where  one  of  the 
partners  (at  any  lev^  in  the  chain  of 
tiers)  is  a  domestic  partnership.  See 
§  1.1 441 -6(b)(4)  for  rules  governing  the  ■ 
eligibility  of  a  payment  to  an  entity  or 
other  arrangement  for  a  reduced  rate  of 
withholding  under  an  income  tax  treaty. 

(B)  Trusts  and  estates.  The  provisions 
of  paragraphs  (cK6)(i)  and  (ii)(A)  of  this 
section  shall  not  apply  to  a  trust  or  an 
estate,  whether  domestic  or  foreign.  The 
beneficial  owner  of  income  paid  to  a 
trust  or  to  an  estate  shall  be  determined 
under  the  provisions  of  §  1.1441— 3(f) 
and  (g)  in  effiact  prior  to  January  1, 1099 
(see  §  1.1441-3(0  and  (g)  as  contained  in 
26  CFR  part  1,  revised  April  1, 1997). 

(C)  Definition  of  a  flow-through  entity 
or  arrangement.  For  purposes  of  this 
paragraph  (c)(6)(ii),  a  flow-through 
entity  means  a  partnership,  estate,  or 
trust  A  flow -though  arrangement  is  a 
contractual  arrangement  that  does  not 
involve  an  entity  and  is  treated  as  a 
partnership  for  U.S.  tax  purposes  or  is 

a  wholly-owned  entity  that  is 
disregarded  for  fader^  tax  purposes 
under  §  30 1.7 701 -2(c)(2)  of  this  chapter 
as  an  entity  separate  from  its  owner.  The 
term  partnership  means  any  entity  or 
arrangement  (as  defined  in  §  301.7701- 
2(cMl)  of  this  chapter)  whose  tax  regime 
is  governed  by  subchapter  K  of  chapter 
1  of  the  Code. 

(7)  Withholding  agent.  For  a 
definition  of  the  term  withholding  agpnt 
and  applicable  rules,  see  §  1.1441-7. 

(8)  Person.  For  purposes  of  the 
regulations  imder  chapter  3  of  the  Code, 
the  term  person  shall  mean  a  person 
described  in  section  7701(a)(1)  and  the 
regulations  under  that  section  and  a 
U.S.  branch  to  the  extent  treated  as  a 
U.S.  person  under  paragraph  (bH2Kiv)  of 
this  section.  For  piuposes  of  the 
regulations  under  chapter  3  of  the  Code, 
the  term  person  does  not  include  a 
wholly-owned  entity  that  is  disregarded 
for  federal  tax  purposes  under 

§  301.7701-2(c)(2)  of  this  chapter  as  an 
entity  separate  from  its  owner.  See 
paragraph  (b)(2)(iii)  of  this  section  for 
procedures  applicable  to  payments  to 
such  entities. 

(9)  Source  of  income.  The  source  of 
income  is  determined  under  the 
provisions  of  part  I  (section  861  and 
following) .  subchapter  N,  chapter  1  of 
the  (^de  and  the  regulations  under 
those  provisions. 

(10)  Chapter  3  of  the  Code.  For 
purposes  of  the  regulations  uitder 
sections  1441, 1442,  and  1443,  any 
reference  to  chapter  3  of  the  Code  shall 
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not  include  referencfes  to  sections  1445 
and  1446,  unless  the  context  indicates 
otherwise. 

(11)  Reduced  rate.  For  piuposes  of 
regulations  under  chapter  3  of  the  Code, 
and  other  withholding  provisions  of  the 
Code,  the  term  reduced  rate,  when  used 
in  regulations  under  chapter  3  of  the 
Code,  shall  include  an  exemption  from 
tax. 

(d)  Beneficial  owner's  or  payee's 
claim  of  U.S.  status — (1)  In  general. 
Under  paragraph  (b)(1)  of  this  section,  a 
withholding  agent  is  not  required  to 
withhold  under  chapter  3  of  the  Code 
on  payments  to  a  U.S.  payee,  to  a  person 
presumed  to  be  a  U.S.  payee  in 
accordance  with  the  provisions  of 
paragraph  (b)(3)  of  this  section,  or  to  a 
person  that  the  withholding  agent  may 
treat  as  a  U.S.  beneficial  owner  of  the 
payment  Absent  actual  knowledge  or 
reason  to  know  otherVirise,  a 
withholding  agent  may  rely  on  the 
provisions  of  this  paragraph  (d)  in  order 
to  determine  whether  to  treat  a  payee  or 
beneficial  owner  as  a  U.S.  person. 

(2)  Payments  for  which  a  Form  W-9 
is  otherwise  required.  A  withholding 
agent  may  treat  as  a  U.S.  person  a  payee 
who  is  required  to  furnish  a  Form  W- 

9  and  who  furnishes  it  in  accordance 
with  the  procedures  described  in 
§§31.3406(d)-l  through  31.3406(d)-5  of 
this  chapter  (including  the  requirement 
that  the  payee  furnish  its  taxpayer 
identifying  number  (TIN))  if  the 
withholding  agent  meets  all  the 
requirements  described  in  §31. 3406(h)- 
3(e)  of  this  chapter  regarding  reliance  by 
a  payor  on  a  Form  W-9. 

(3)  Payments  for  which  a  Form  W-9 
is  not  otherwise  required.  In  the  case  of 
a  payee  who  is  not  required  to  furnish 
a  Form  W-9  under  section  3406,  the 
withholding  agent  may  rely  on  a 
certificate  of  U.S.  status  described  in 
this  paragraph  (d)(3).  A  certificate  of 
U.S.  status  is  a  certificate  described  in 
§  31.3406(h)-3(c)(2)  of  this  chapter 
(relating  to  forms  for  exempt  recipients) 
or  a  Form  W-9  (or  a  substitute  form  or 
such  other  form  as  the  IRS  may 
prescribe)  that  is  signed  under  penalties 
of  perjury  by  the  payee  and  contains  the 
name,  permanent  residence  addre^, 
and  TIN  of  the  payee.  The  procedures 
described  in  §  31.3406(h)-2(a)  of  this 
chapter  shall  apply  to  payments  to  joint 
payees.  A  withholding  agent  that 
receives  a  Form  W-9  in  order  to  satisfy 
this  paragraph  (d)(3)  must  retain  the 
form  in  accordance  with  the  provisions 
of  §  31.3406(h)-3(g)  of  this  chapter,  if 
applicable,  or  of  paragraph  (e)(4)(iii)  of 
this  section  (relating  to  the  retention  of 
withholding  certificates)  if  §  3 1.3406(h)- 
3(g)  of  this  chapter  does  not  apply.  The 
rules  of  this  paragraph  (d)(3)  are  only 


intended  to  provide  a  method  by  which 
a  withholding  agent  may  determine  that 
a  payee  is  not  a  foreign  person  and  do 
not  otherwise  impose  a  requirement  that 
documentation  be  furnished  by  a  person 
who  is  otherwise  treeted  as  an  exempt 
recipient  for  purposes  of  the  applicable 
.  information  reporting  provisions  under 
chapter  61  of  the  Code  (e.g.,  §  1.6049- 
4(c)(l)(ii)  for  piayments  of  interest). 

(4)  Other  payments.  This  paragraph 
(dK4)  describes  the  documentation  upon 
which  a  withholding  agent  may  rely  in 
order  to  treat  a  payment  as  made  to  a 
U.S.  person  that  is  a  beneficial  owner 
for  purposes  of  paragraph  (b)(1)  of  this 
section.  The  withholding  agent  may 
treat  the  payment  as  niade  to  a  U.S. 
beneficial  owner  only  if  it  can  reliably 
associate  the  payment  with 
documentation  prior  to  the  payment.  If 
it  complies  with  the  electronic 
confirmation  procedures  described  in 
paragraph  (eK4)(v)  of  this  section,  if 
required,  and  if  it  has  not  been  notified 
by  the  IRS  that  any  of  the  infomlBtion 
on  the  withholding  certificate  or  other 
documentation  is  incorrect  or 
imreliable.  In  the  case  of  a  Form  W-9 
that  is  required  to  be  furnished  for  a 
reportable  payment  that  may  be  subject 
to  backup  withholding,  the  payor  may 
be  notified  in  accordance  with  section 
3406(a)(1)(B)  and  the  regulations  under 
that  section.  See  applicable  procedures 
under  that  section  and  the  regulations 
under  that  section  for  payors  who  have 
been  notified  with  regard  to  such  a 
Form  W-9.  Payors  who  have  been 
notified  in  relation  to  other  Forms 
W-9,  including  under  section  6724(b) 
pursuant  to  section  6721,  may  rely  on 
the  withholding  certificate  or  other 
documentation  only  to  the  extent 
provided  under  procedures  as 
prescribed  by  the  IRS  (see 
§  601.601(d)(2)  of  this  chapter).  A 
withholding  agent  may  treat  a  pajrment 
as  made  to  a  U.S.  beneficial  owner — 

(i)  To  the  extent  the  withholding 
agent  can  reliably  associate  the  payment 
with  a  Form  W-9  described  in 
paragraph  (d)  (2)  or  (3)  of  this  section 
attached  to  a  valid  intermediary,  flow- 
through,  or  U.S.  branch  withholding 
certificate  described  in  paragraph 
(e)(3)(i)  of  this  section; 

(ii)  To  the  extent  the  withholding  . 
agent  can  reliably  associate  a  payment 
to  a  qualified  intermediary  with  the 
category  of  assets  described  in 
paragraph  (e)(5)(v)(B){2)  of  this  section 
that  the  qualified  intermediary  has 
represented,  in  accordance  with 
paragraphs  (e)  (3)(ii)(E)  and  (5)(v)  of  this 
section  as  being  allocable  to  U.S. 
persons  based  on  the  Forms  W-9  that 
they  have  furnished;  or 


(ill)  To  the  extent  the  withholding 
agent  can  reliably  associate  the  payment 
with  a  Form  W-6  bom  a  U.S.  branch 
described  in  paragraph  (e)(3Kv)  of  this 
section  that  evidences  an  agreement 
between  the  U.S.  branch  and  the 
withholding  agent  to  treat  the  U.S. 
branch  as  U.S.  person. 

(e)  Beneficial  owner's  claim  of  foreign 
status— {1)  Withholding  agent's 
reliance— (i)  In  general.  Absent  actual 
knowledge  or  reason  to  know  otherwiseir 
a  withholding  agent  may  treat  a 
pajrment  as  made  to  a  foreign  beneficial 
owner  in  accordance  with  the 
provisions  of  paragraph  (eKlMii)  of  this 
section.  See  paragraph  (e)(4)(viii)  of  this 
section  for  applicable  reliance  rules.  See 
paragraph  (b)(4)  of  this  section  for  a 
description  of  payments  for  which  a 
claim  of  foreign  status  is  relevant  for 
purposes  of  claiming  a  reduced  rate  of 
withholding  for  purposes  of  section 
1441, 1442,  or  1443.  See  paragraph 
(b)(5)  of  this  section  for  a  list  of 
payments  for  which  a  claim  of  foreign 
status  is  relevant  for  other  purposes. 
such  as  claiming  an  exemption  from 
information  reporting  under  chapter  61 
of  the  Code. 

(ii)  Payments  that  a  withholding  agent 
may  treat  as  made  to  a  foreign  person 
that  is  a  beneficial  owner — (A)  General 
rule.  The  withholding  agent  may  treat  a 
payment  as  made  to  a  foreign  person 
that  is  a  beneficial  owner  if  it  complies 
with  the  requirements  described  in 
paragraph.  (e)(lHii)(B)  of  this  section 
and,  then,  only  to  the  extent — 

[1]  That  the  withholding  agent  can 
reliably  associate  the  payment  with  a 
beneficial  owner  withholding  certificate 
described  in  paragraph  (e)(2)  of  this 
section  furnished  by  the  person  whose 
name  is  on  the  certificate  or  attached  to 
a  valid  foreign  intermediary,  flow- 
through  entity,  or  U.S.  branch 
withholding  certificate  described  in 
paragraph  (e)(3)(v)  of  this  section; 

(2rThat  the  payment  is  made  outside 
the  United  States  (within  the  meaning  of 
§  1.6049-5(e))  with  respect  to  an 
offshore  account  (within  the  meaning  of 
§  1.6049-5(c)(l))  and  the  withholding 
agent  can  reliably  associate  the  payment 
with  documentary  evidence  described 
in  §§  1.1441-6(c)(3)  or  (4).  or  1.6049- 
5(c)(1)  relating  to  the  beneficial  owner 

[3]  That  the  withholding  agent  can 
reliably  associate  the  payment  with  the 
category  of  assets  described  in 
paragraph  (e)(5)(v)(B)(I)  of  this  section 
that  the  qualified  intermediary  has 
represented,  in  accordance  with 
paragraphs  (e)  (3Hii)(E)  and  (5)(v)  of  this 
section  as  being  allocable  to  foreign 
persons  for  whom  the  qualified 
Intermediary  is  holding  valid 
documentation; 
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(4)  That  the  withholding  agent  can 
reliably  associate  the  payment  with  a 
withholding  certificate  described  in 
§  1.1441-5(cK3Kiii)  from  a  foreign 
partnership  claiming  that  the  payment 
is  eSectively  connected  income; 

(5)  That  tte  withholding  agent 
identifies  the  payee  as  a  U.S.  branch 
described  in  paragraph  Cb)(2)(iv)  of  this 
section,  the  payment  to  which  it  treats 
as  effectively  connected  income  in 
aecordance  with  §  1.1441-4(a)  (2)(u)  or 

(3h 
16)  That  the  withholding  agent 

identifies  the  payee  as  an  international 
organization  (or  any  wholly-owned 
agency  or  instrumentality  thereof)  as 
defined  in  section  7701(a)(18)  that  has 
been  designated  as  such  by  executive 
order  (pursuant  to  22  U.S.C  288 
throu^  288(f));  or 

(7)  That  the  withholding  agent  pays 
interest  from  bankers'  acceptances  and 
identifies  the  payee  as  a  foreign  central 
bank  of  issue  (as  defined  in  S  1.861- 

2(bK4)).  ,  ,      _, 

(B)  Additional  requirements.  In  order 
for  a  payment  described  in  paragraph 
(eKlMiiKA)  of  this  section  to  be  treated 
OS  maide  to  a  foreign  beneficial  owner, 
the  withholding  agent  must  hold  the 
documentation  (if  required)  prior  to  the 
payment,  comply  with  the  electronic 
confirmation  procedures  described  in 
paragraph  (e)(4)(v)  of  this  section  (if 
required),  and  must  not  have  been 
notified  by  the  IRS  that  any  of  the 
information  on  the  withholding 
certificate  or  other  documentation  is 
incorrect  or  unreliable.  If  the 
withholding  agent  has  been  so  notified, 
it  may  rely  on  the  withholding 
certificate  or  other  documentation  only 
to  the  extent  provided  under  procedures 
prescribed  by  the  IRS  (see 
§  601.601(d)(2)  of  this  chapter).  See 
paragraph  (b)(2)(vii)  of  this  section  for 
rules  regarding  reliable  association  of  a 
payment  with  a  withholding  certificate 
or  other  appropriate  doounentation. 

(2)  Benepcial  owner  withholding 
certificate— {i]  In  general.  A  beneficial 
owner  withholding  certificate  is  a 
statement  by  which  the  beneficial  owner 
of  the  payment  represents  that  it  is  a 
foreign  person  and,  if  applicable,  claims 
a  reduced  rate  of  withholding  under 
section  1441.  A  separate  withholding 
certificate  must  be  submitted  to  each 
withholding  agent.  If  the  beneficial 
owner  receives  more  than  one  type  of 
payment  from  a  single  withholding 
agent,  the  beneficial  owner  may  have  to 
submit  more  than  one  withholding 
certificate  to  the  single  withholding 
agent  for  the  difierent  types  of  payments 
as  may  he  required  by  the  appUcable 
forms  and  instructions,  or  as  the 
-   withholding  agent  may  require  (such  as 


to  facilitate  the  withholding  agent's 
compliance  with  its  obligations  to 
determine  withholding  under  this 
section  or  the  reporting  of  the  amounts 
under  §  1.1461-1  (b)  and  (c)).  For 
example,  if  a  beneficial  owner  claims 
that  some  but  not  all  of  the  income  it 
receives  is  effectively  connected  with 
the  conduct  of  a  trade  or  business  in  the 
United  States,  it  may  be  required  to 
submit  two  separate  withholding 
certificates,  one  for  income  that  is  not 
effectively  connected  and  one  for 
income  that  is  so  connected.  See 
§  1.1441-6(b)(4)(ii)  for  special  rules  for 
determining  who  must  nunish  a 
beneficial  owner  withholding  certificate 
when  a  benefit  is  claimed  under  an 
income  tax  treaty.  See  paragraph 
(e)(4)(ix)  of  this  section  for  reliance 
rules  in  the  case  of  certificates  held  by 
another  person  or  at  a  different  branch 
location  of  the  same  person. 

(ii)  Requirements  for  validity  of 
certificate.  A  beneficial  owner 
withholding  certificate  is  valid  only  if  it 
is  provided  on  a  Form  W-8.  or  a  Form 
8233  in  the  case  of  personal  services 
income  described  in  §  1.1441— 4(b)  or 
certain  scholarship  or  grant  amounts 
described  in  $  1.1441-t(c)  (or  a 
substitute  form  described  in  paragraph 
(e)(4)(vi)  of  this  section,  or  such  other 
form  as  the  IRS  may  prescribe).  A  Form 
W-8  is  valid  only  if  its  validity  period 
has  not  expired,  it  is  signed  under 
{>enalties  of  perjury  by  the  beneficial 
owner,  and  it  contains  all  of  the 
information  required  on  the  form.  The 
required  information  is  the  beneficial 
owner's  name,  permanent  residence 
address,  and  TIN  (if  required),  the 
country  under  the  laws  of  which  the 
beneficial  owner  is  created, 
incorporated,  or  governed  (if  a  person 
other  than  an  individual),  the 
classification  of  the  entity,  and  such 
other  information  as  may  be  required  by 
the  regiilations  under  section  1441  or  by 
the  form  or  accompanying  instructions 
in  addition  to,  or  in  lieu  of,  th  i 
information  described  in  this  ^  aragraph 
(e)(2)(ii).  A  person's  permanent 
residence  address  is  an  address  in  the 
country  where  the  person  claims  to  be 
a  resident  for  purposes  of  that  country's 
income  tax.  In  the  case  of  a  certificate 
funvished  in  order  to  claim  a  reduced 
rate  of  withholding  under  an  income  tax 
treaty,  the  residence  must  be 
determined  in  the  manner  prescribed 
under  the  applicable  treaty.  See 
§  1.1441-6(b)(4)(i).  The  address  of  a 
financial  institution  with  which  the 
beneficial  owner  maintains  an  account, 
a  post  office  box,  or  an  address  used 
solely  for  mailing  purposes  is  not  a 
residence  address  for  this  purpose.  If  the 


beneficial  owner  is  an  individual  who 
does  not  have  a  tax  residence  in  any 
country,  the  permanent  residence 
address  is  the  place  at  which  the 
beneficial  owner  normally  resides.  If  the 
beneficial  owner  is  not  an  individual 
and  does  not  have  a  tax  residence  ip  any 
country,  then  the  permanent  residence 
address  is  the  place  at  which  the  person 
maintains  its  principal  office.  See 
paragraph  (e)(4)(vii)  of  this  section  bu 
circumstances  in  which  a  TIN  is 
required  on  a  beneficial  oMmer 
withholding  certificate.  See  paragraph 
(f)(2)(i)  of  this  section  for  continued 
validity  of  certificates  during  a 
transition  [wriod. 

(3)  Intermediary,  flow-through,  or  U.S. 
branch  withholding  certificate— {i)  In 
general.  An  intermediary  withholding 
certificate  is  a  Form  W-8  by  which  a 
payee  represents  that  it  is  a  foreign 
person  and  that  it  is  an  intermediary 
with  respect  to  a  payment  and  not  the 
beneficial  owner.  A  flow-through 
withholding  certificate  is  a  Form  W-8 
furnished  by  a  flow-through  entity 
under  §  1.1441-5(c)(2)  or  (3)  for  a 
partnership  or  under  §  1.1441-5(e)  for  a 
foreign  estate  or  trust.  See  paragraph 
(c)(6)(ii)(C)  of  this  section  for  a 
definition  of  a  flow-through-entity.  A 
U.S.  branch  certificate  is  a  Form  W-8  by 
which  the  payee  represents  that  it  is  a 
U.S.  branch  described  in  paragraph 
(b)(2)(iv)  (A)  or  (E)  of  this  secUon  and 
that  the  payment  is  not  effiectively 
connected  with  the  conduct  of  its  trade 
or  business  in  the  United  States.  An 
intermediary  withholding  certificate  is 
used  by  an  intermediary  either  to  make 
representations  regarding  the  status  of 
beneficial  owners  of  the  amount  paid  or 
to  transmit  appropriate  documentation 
to  the  withholding  agent.  A  flow- 
through  certificate  is  used  by  a  flow- 
through  entity  to  establish  its  status  as 
a  foreign  person  or  the  status  of  its 
partners  or  beneficiaries,  if  required, 
and.  if  applicable,  to  claim  a  reduced 
rate  of  withholding.  An  intermediary 
means,  with  respect  to  a  payment  that 
it  receives,  a  person  that,  for  that 
payment,  acts  as  a  custodian,  broker, 
nominee,  or  otherwise  as  an  agent  for 
another  person,  regardless  of  whether 
such  other  person  is  the  beneficial 
owner  of  the  amount  paid,  a  flow- 
through  entity,  or  another  intermediary. 
See  paragraph  (e)(4)(viii)  of  this  section 
for  applicable  reliance  rules. 

[ii]  Intermediary  withholding 
certificate  from  a  quaUfied 
intermediary.  An  intermediary 
withholding  certificate  bom  a  person 
representing  to  be  a  qualified 
intermediary  (described  in  paragraph 
(e)(5)(ii)  of  this  section)  is  valid  only  if 
it  is  furnished  on  a  Form  W-8  (or  an 
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acceptable  substitute  form  or  such  other 
form  as  the  IRS  may  prescribe),  it  is 
signed  under  penalties  of  perjury  by  an 
officer  of  the  qualified  intermediary 
with  authority  to  sign  for  the 
intermediary,  its  validity  has  not 
expired,  and  it  contains  the  following 
information,  statement,  and 
certifications: 

(A)  The  name,  permanent  residence 
address  (as  described  in  paragraph 
(e)(2)(ii)  of  this  section),  and  the 
employer  identification  number  of  the 
intermediary,  and  the  country  under  the 
laws  of  which  the  intermediary  is 
created,  incorporated,  or  governed.     . 

(B)  A  certification  that  Uie  person 
whose  name  is  on  the  Form  W-8  is  not 
acting  for  its  own  account  and  is  acting 
as  a  qualified  Intermediary  within  the 
meaning  of  paragraph  (e)(5)(ii)  of  this 
section. 

(C)  A  certification  that  the 
intermediary  has  obtained  the 
appropriate  certificates  (such  as  Forms 
W-8  or  W-9)  or  other  appropriate 
documentation  in  the  manner  required 
in  its  withholding  agreement  with  the 
IRS  for  those  account  holders  that  are 
covered  by  the  certificate  and  whose 
assets  are  identified  as  being  allocable  to 
the  categories  described  in  paragraph 
(e)(5)(v)(B)  (i)  or  (2)  (in  accordance  with 
paragraph  (e)(5)(v)  of  this  section  or 
otherwise). 

(D)  A  certification  whether  the 
qualified  intermediary  is  assuming 
primary  withholding  responsibility  for 
the  amounts  to  which  the  certificate 
relates. 

(E)  A  statement  attached  to  the 
certificate  that  provides  such 
information  as  may  be  required  by  the 
form  and  accompanying  instructions, 
including  sufficient  information  for  the 
withholding  agent  to  determine  the 
amount  required  to  be  withheld  firom 
amounts  paid  to  the  intermediary  and 
reported  to  the  IRSv  See  paragraph 
(e)(5)(v)  of  this  section  for  requirement 

.  of  a  statement  and  rules  appUcable 
thereto. 

(F)  Any  other  information  or 
certification  as  may  be  required  by  the 
form  or  accompanying  instructions  in 
addition  to,  or  in  lieu  of,  the 
information  and  certifications  described 
in  this  paragraph  (e)(3)(ii). 

(iii)  Intermediary  withholding 
certificate  from  an  intermediary  that  is 
not  a  qualified  intermediary.  An 
intermediary  withholding  certificate 
from  a  person  that  does  not  represent  to 
be  a  qualified  intermediary  within  the 
meaning  of  paragraph  (e)(5)(ii)  of  this 
section  is  valid  only  if  it  is  fiuiiished  on 
a  Form  W-8  (or  an  acceptable  substitute 
form,  or  such  other  form  as  the  IRS  may 
prescribe),  it  is  signed  under  penalties 


of  jjerjury  by  a  person  authorized  to  sign 
for  the  intermediary,  it  contains  the 
information,  statement,  and 
certifications  described  in  this 
paragraph  (e)(3)(iii),  its  validity  has  not 
expired,  and  the  withholding 
certificates  and  other  appropriate 
doounentation  for  all  die  persons  to 
whom  the  certificate  relates  are  attached 
to  the  certificate.  Appropriate 
documentation  consists  of  beneficial 
owner  withholding  certificates 
described  in  paragraph  (e)(2){i)  of  this 
section,  intermediary  withholding 
certificates  described  in  paragraph 
(e)(3)(i)  of  this  section,  ffow-through 
certificates  described  in  §  1.1 441- 
5(c)(2)(iv),  (3)(iii),  and  (e),  documentary 
evidence  described  in  §  1.1441-6(b)(2)(i) 
or  in  §  1.604»-5(c)(l)  related  to  the 
beneficial  owner  (or  documentary 
evidence  described  in  §  1 .604»-5(c)(4) 
for  purposes  of  information  reporting 
under  chapter  61  of  the  Code),  and  other 
documentation  or  certificate  applicable 
under  other  provisions  of  the  Code  or 
regulations  that  certify  or  establish  the 
status  of  the  payee  or  beneficial  owner 
as  a  U.S.  or  a  foreign  person.  If  the 
intermediary  is  acting  on  behalf  of 
another  intermediary  that  is  not  a 
qualified  intermediary  or  on  behalf  of  a 
partnerahip  that  is  not  a  withholding 
foreign  partnership  described  in 
§  1.1441-5(c)(2)(i),  then  the 
intermediary  must  attach  to  its  own 
withholding  certificate  the  intermediary 
withholding  certificate  or  the 
partnerahip  withholding  certificate  to 
which  all  die  withholding  certificates 
and  other  appropriate  documentation 
required  to  bie  attached  under  this 
paragraph  (e)(3)(iii)  or  in  §  1.1441- 
5(c)(3Hiii)  or  (e)  are  also  attached. 
Nothing  in  this  paragraph  (e)(3)(iii)  shall 
require  an  intermediary  to  fiirnish 
original  documentation.  Copies  of 
certificates  or  documentary  evidence 
may  be  passed  up  to  the  U.S. 
withholding  agent,  in  which  case  the 
intermediary  must  retain  the  original 
documentation  for  the  same  time  period 
that  the  copy  is  required  to  be  retained 
by  the  withholding  agent  under 
paragraph  (e)(4)(iii)  of  this  section  and  . 
must  provide  it  to  the  withholding  agent 
upon  request  For  purposes  of  this 
paragraph  (e)(3)(iii),  a  valid 
intermediary  withholding  certificate 
also  includes  a  statement  described  in 
§  1.871-14(c)(2)(v)  furnished  in  order 
for  interest  to  qualify  as  portfolio 
interest  for  purposes  of  sections  871(h) 
and  881(c)  or  in  order  for  amoimts 
described  in  §  1.1441*6(b)(2)(ii)  to 
qualify  as  amoimts  paid  to  a  foreign 
person.  The  information  and 
certification  required  on  a  Form  W-8 


described  in  this  paragraph  (e)(3)(iii)  (or 
on  an  acceptable  substitute  form  or  such 
other  form  as  the  IRS  may  prescribe)  are 
as  follows: 

(A)  The  name  and  permanent  resident 
address  (as  described  in  paragraph 
(e)(2)(ii)  of  this  section)  of  the 
intermediary,  and  the  country  imder  the 
laws  of  which  the  intermediary  is 
created,  incorporated,  or  governed. 

(B)  A  certification  that  Qie  person 
whose  name  is  on  the  Form  W-8  is  not 
acting  for  its  own  account  and  is  using 
the  certificate  as  a  form  to  transmit 
withholding  certificates  and  other 
appropriate  documentation  for  the 
payment  to  which  the  form  relates. 

[C\  If  furnishing  an  intermediary 
certificate  to  transmit  withholding 
certificates  or  other  appropriate 
documentation  for  more  than  one 
peraon,  a  statement  attached  to  the  Form 
W-8  that  provides  such  information  as 
may  be  required  by  the  form  and 
accompanying  instructions,  including 
sufficient  information  for  the 
withholding  agent  to  determine  the 
amount  required  to  be  withheld  from 
amoimts  paid  to  the  intermediary.  See 
paragraph  (e)(3){iv)  of  this  section  for 
rules  applicable  to  such  a  statement 

(D)  A  certification  either  that  the 
attached  withholding  certificates  and 
other  appropriate  documentation 
represent  all  of  the  persons  to  whom  the 
intermediary  withholding  certificate 
relates  or  thkt  the  amounts  allocable  to 
persons  covered  by  the  intermediary 
withholding  certificate  and  for  whom 
withholding  certificates  or  other 
appropriate  documentation  are  lacking 
or  imreliahle  are  separately  identified. 

(E)  Any  other  information  or 
certification  as  may  be  required  by  the 
form  or  accompanying  instructions  in 
addition  to,  or  in  lieu  of,  the 
information  and  certification  described 
in  this  paragraph  (e)(3)(iii). 

(iv)  Information  to  the  withholding 
agent  regarding  assets  owned  by 
beneficial  owners,  etc. — (A)  General 
rule.  An  intermediary  that  has  not 
represented  that  it  is  acting  as  a 
qualified  intermediary  within  the 
meaning  of  paragraph  (e)(5)(ii)  of  this 
section  must  provide  information 
sufficient  for  the  withholding  agent  to 
determine  the  proportion  of  each 
payment  of  reportable  amounts  (as 
described  in  paragraph  (e)(3)(vi)  of  this 
section)  that  is  allocable  to  each  person 
to  whom  the  intermediary  withholding 
certificate  relates,  including  persons  for 
whom  the  intermediary  has  not  attached 
a  withholding  certificate  or  other 
appropriate  dociunentation.  The 
withholding  agent  may  rely  on  such 
information  in  order  to  determine  the 
amount  of  withholding  on  the  payment 
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and  how  to  report  this  payment  under 
dHpter  3  or  61  of  the  Code  and  the 
regulations  thereunder.  The  sum  of  all 
the  proportions  indicated  by  the 
intermediary,  expressed  as  a  percentage, 
must  eq\ial,  but  not  exceed,  one 
hundred  percent  of  the  payment.  The 
information  for  persons  for  whom  a 
withholding  certificate  or  other 
appropriate  documentation  is  lacking  or 
unreliable  may  be  provided  in  the 
aggregate  and  need  not  be  provided 
separately  for  each  such  person.  The 
foreign  intermediary  is  not  required  to 
disclose  the  names  of  the  persons  for 
whom  it  collects  the  payment,  unless  it 
has  actual  knowledge  that  any  such 
person  is  a  U.S.  person  that  is  not  an 
exempt  recipient.  In  such  a  case,  the 
intermediary  must  state  separately  the 
information  for  such  U.S.  person  even 
though  such  person  has  not  provided  a 
Form  W-9  to  the  intermediary  in  the 
manner  described  in  paragraph  (d)(2)  of 
this  section.  The  information  may  be 
furnished  in  any  manner  that  the  parties 
choose.  For  example,  if  the  withholding 
.  agent  maintains  separate  accounts  for 
different  types  of  income  or  withholding 
rates,  the  intermediary  must  provide 
sufficient  information  so  that  the 
withholding  agent  may  allocate  assets 
appropriately  among  the  relevant 
accounts.  If  the  withholding  agent  does 
not  maintain  separate  accounts,  it  may 
reqiure  the  intermediary  to  attach  a 
statement  to  the  intermediary 
withholding  certificate  under 
paragraphs  {e)(3)(iii)(C)  and  (D)  of  this 
section  providing  the  information 
described  in  this  paragraph  (e)(3)(iv). 
(B)  Updating  the  information.  The 
intermediary  must  update  the 
information  furnished  to  the 
withholding  agent  in  accordance  with 
paragraph  (e)(3)(iv)(A)  of  this  section  as 
often  as  is  necessary  in  order  to  enable 
the  withholding  agent  to  withhold  at  the 
appropriate  rate  on  each  payment  and  to 
report  such  income  for  purposes  of 
chapter  3  or  61  of  the  Code  and  sections 
3402.  3405  and  3406  (and  the 
regulations  under  those  provisions). 
Any  update  of  the  information  as 
required  under  this  paragraph 
{e)(3)(iv)(B)  shall  be  treated  as  an 
integral  part  of  the  intermediary 
withholding  certificate  with  which  it  is 
associated.  See  paragraph  (e)(4)(ii)(D)  of 
this  section  regarding  how  changes  in 
the  information  described  in  this 
paragraph  (e)(3)(iv]  may  affect  the 
validity  of  withholding  certificates.  See 
paragraph  (b)(3)(v)(C)  of  this  section  for 
consequences  if  the  information  is  not 
updated  as  required. 

(C)  Examples.  The  rules  of  paragraph 
(e)(3)(iii)  of  this  section  and  of  this 


paragraph  (e)(3Miv)  are  illustrated  by  the 
following  examples: 

ExamplB  1.  A  U.S.  withholding  agent,  W, 
pays  U.S.  source  dividends  to  foreign 
intermediary  X  who;  in  turn,  pays  to  foreign 
intermediary  Y,  who  collects  on  behalf  of 
foreign  beneficial  owners,  A  and  B.  A  and  B 
have  each  furnished  a  beneficial  owner  Form 
W-8  to  Y.  Y  must  furnish  to  X  an 
intermediary  Form  W-8  described  in 
paragraph  {e)(3Kiii)  of  this  section,  to  which 
it  must  attach  the  original  or  copies  of  A's 
and  B's  Fonns  W-8.  X,  in  turn,  must  furnish 
to  W  its  own  intermediar^  F  itm  W-8 
described  in  paragraph  (e)(3)(iii)  of  this 
section,  to  which  it  must  attach  the  original 
or  copies  of  the  intermediary  Form  W-8 
received  from  Y  and  As  and  B's  Forms  W- 
8. 

Example  2.  A  foreign  bank,  X,  acts  as  an 
intermediary  for  five  diSerent  persons.  A,  B, 
C,  D,  and  E.  who  each  own  secur  .ies  from 
which  they  receive  U.S.  source  dividends. 
The  distributions  are  paid  by  a  U.S.  financial 
institution,  W.  as  custodian  of  the  secxirities 
for  X.  A's,  B's,  Cs,  D's,  and  E's  respective 
claimed  ownership  interest  in  the  securities 
is  20-percent  each.  X  has  furnished  to  W  an 
intermediary  Form  W-8  described  in 
paragraph  (e)(3)(iii)  of  this  section,  to  which 
it  has  attached  a  statement  described  in  this 
paragraph  (e)(3)(iv)  stating  each  of  A',  B's, 
and  Cs  interest  in  the  securities  with  respect 
to  which  distributions  are  made  periodically. 
The  respective  ownership  interests  of  D  and 
E  are  not  stated  separately  because  X  has  not 
received  a  valid  withholding  certificate  or 
other  appropriate  documentation  from  D  or 
E.  Therefore,  on  the  statement.  D's  and  E's 
interest  in  the  securities  is  stated  in  the 
aggregate  (i.e.,  40-percent  attributable  to 
undocumented  owners).  X  has  attached  a 
FOTm  W-8  for  A  and  documentary  evidence 
forB  (who  each  claim  a  reduced  rate  of 
withholding  under  an  income  tax  treaty),  and 
a  Form  W-9  for  C  In  determining  the  amount 
to  be  withheld  from  the  amount  paid  to  X. 
W  may  rely  on  X's  intermediary  Form  W-8, 
the  allocation  statement  attached  to  the  Form 
W-8,  and  the  attached  Form  W-8, 
documentary  evidence,  and  Form  W-9  for 
each  of  A,  B,  and  C.  Based  on  paragraphs 
(b)(1),  (b)(2Kv).  (b)(2)(vii).  (d)(4Mi).  and 
(e)(l)(lJ)(AMl)  of  this  section.  W  may 
withhold  as  follows  on  the  payment  to  X:  no 
withholding  on  20-percent  of  the  payment  on 
the  basis  of  Cs  Form  W-9,  withholding  at  the 
reduced  treaty  rate  on  40-percent  of  the 
payment  on  the  basis  of  A's  Form  W-8  and 
B's  documentary  evidence,  and  30-percent  on 
40-percent  of  the  payment  to  the 
undocumented  owners  group  formed  by  D 
and  E  in  accordance  with  the  presumptions 
described  in  paragraph  (b)(3)(v)(B)  of  this 
section  (i.e.,  due  to  the  lack  of  documentation 
for  D  and  E).  Under  paragraph  (e)(3)(iii)  of 
this  section,  X  is  not  required  to  identify  D 
or  E  to  W.  For  purposes  of  making  a  return 
imder  §  1.1461-l(c),  W  would  prepare  a 
single  Form  1042-S  for  the  group  of 
undocumented  owners,  D  and  E  (if  the  names 
are  undisclosed,  the  Form  1042-S  should  be 
made  in  the  name  of  X  and  state  that  the 
return  is  made  for  unknown  owners  (see 
S  t.l461-l(c)(4)(iv)).  Because  X  has  not 
furnished  required  documentation  for  D  and 


E,  X  does  not  qualify  under  paragraph  (b)(6) 
of  this  section  for  relief  frtjm  an  obligation  to 
make  a  report  on  a  Form  1042-S  (to  the 
extent  D  and  E  are  presumed  to  be  foreign 
persons  under  paragraph  (b)(3)(iii)  of  this 
section)  when  X  makes  the  payment  to  D  and 
E  (however,  because  a  full  30-percent  amoimt 
was  withheld  under  this  section,  X  does  not 
have  to  withhold  an  additional  amount  under 
the  fiacts  of  this  example).  In  contrast,  under 
paragraph  (b)(6)  of  this  section,  X  is  not 
required  to  make  a  report  on  Form  1D42-S  for 
its  payments  to  A  or  B.  Under  §  1.6042- 
3(b)(l)(vi),  X  is  not  required  to  report  Cs 
share  of  the  payment  on  Form  1099  (unless 
Xhas  actual  knowledge  that  W  has  not 
reported  the  portion  of  payment  allocable  to 
C  in  accordance  with  §  1.6042-2). 

Eicample  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  D's  name  is  D 
Insurance  Company  whom  X  knows  is  a  U.S. 
person.  Because  of  D's  name,  \  may  treat  D 
as  an  exempt  recipient  on  an  eyeball  test 
basis  under  $S  1.6042-3(b)(l)(vii)  and 
1.6049-4(c)(l)(ii)(A)(l)  However,  even  If 
those  facts  are  disclosed  to  W,  W  must 
withhold  30-percent  of  the  portion  of  the 
payment  allocable  to  D  because  W  is  making 
a  payment  to  a  foreign  person  (X).  Under 
paragraph  (bj(l)  of  this  section,  W  may 
reduce  the  rate  of  withholding  only  if  it  can 
associate  the  payment  with  documentation 
upon  which  it  can  rely  to  treat  the  beneficial 
owner  as  a  U.S.  person  or  as  a  foreign  person 
entitled  to  a  reduced  rate  of  withholding. 
Because  X  has  not  furnished  documentation 
for  D,  W  does  not  have  the  proper 
docimientadon  with  which  it  can  associate 
the  payment  allocable  to  D.  Thus,  insofar  as 
W  is  concerned,  the  portion  of  the  payment 
allocable  to  D  is  treated  as  a  payment  to  an 
undocumented  owner  that  W  must  presimie 
to  be  a  foreign  person  under  paragraph 
(b)(3)(v)(B)  of  this  section.  Accordingly, 
under  this  paragraph  (e)(3)(iv),  W  need  not 
identify  the  information  for  D  separately  and 
can  aggregate  the  portion  of  the  payment 
allocable  to  D  and  E.  W's  reporting 
requirements  for  the  portion  of  the  payment 
allocable  to  D  and  E  are  the  same  as  under 
Example  2.  When  X  makes  the  payment  to  D, 
X  does  not  benefit  fitim  the  relief  from 
reportiBg  under  §  1.6042-3(b)(l)(vi). 
However,  X  is  not  required  to  report  the 
payment  to  D  on  Form  1099  under  section 
6042  because,  under  §  1.6042-3(b)(l)(vii),  X 
can  treat  D  as  an  exempt  recipient. 

(v)  Withholding  certificate  from 
certain  U.S.  branches.  A  U.S.  branch 
certificate  is  a  representation  by  the  U.S. 
branch  whose  name  is  on  the  certificate 
that  the  payment  it  receives  is  not 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  and  that  it  is  using  the  certificate 
either  to  transmit  the  appropriate 
documentation  for  the  persons  for 
whom  the  branch  receives  the  piayment 
(i.e..  as  an  intermediary)  or  as  evidence 
of  its  agreement  with  the  withholding 
agent  to  be  treated  as  a  U.S.  person  with 
respect  to  any  payment  associated  with 
the  certificate.  A  U.S.  branch 
withholding  certificate  is  valid  only  if  it 
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is  furnished  on  a  Form  W-8  (or  an 
acceptable  substitute  form,  or  such  other 
form  as  the  IRS  may  prescribe),  it  is 
signed  under  penalties  of  perjury  by  a 
person  authorized  to  sign  for  the  branch, 
its  validity  has  not  expired,  and  it 
contains  the  information,  statement,  and 
certifications  described  in  this 
paragraph  (e)(3)(v).  If  the  certificate  is 
furnished  to  transmit  withholding 
certificates  and  other  documentation,  it 
must  contain  the  information  and 
certifications  described  in  paragraphs 
(e)(3Mv)  (A)  through  (C)  of  this  Section 
and  in  paragraphs  (e)(3)(iii)  (C)  and  (D) 
of  this  section.  If  the  certificate  is 
furnished  pursuant  to  an  agreement  to 
treat  the  U.S.  branch  as  a  U.S.  person, 
the  information  and  certification 
required  on  the  Form  W-8  (or  an 
acceptable  substitute  form  or  such  other 
form  as  the  IRS  may  prescribe)  are 
limited  to  the  following — 

(A)  The  name  of  the  person  of  which 
the  branch  is  a  part  and  the  address  of 
the  branch  in  the  United  States; 

(B)  A  certification  that  the  payments 
associated  Mrith  the  certificate  are  not 
effectively  connected  with  the  conduct 
of  its  trade  or  business  in  the  United 
States;  and 

(C)  Any  other  information  or 
certification  as  inay  be  required  by  the 
form  or  accompanying  instructions  in 
addition  to.  or  in  lieu  of.  the 
information  and  certification  described 
in  this  paragraph  (e)(3)(v). 

(vi)  neportaole  amounts.  For  purposes 
of  this  section,  the  term  reportable 
amount  means  an  amount  subject  to 
withholding  within  the  meaning  of 
§  1.1441-2(a),  bank  deposit  interest 
(including  original  issue  discount)  and 
similar  types  of  deposit  interest 
described  in  section  871(i)(2)(A)  or 
881(d)  that  are  from  sources  vtrithin  the 
United  States,  and  any  amount  of 
interest  or  original  issue  discount  from 
sources  within  the  United  States  on 
certain  short-term  obligations  described 
in  section  871(g)(1)(B)  or  881(a)(3).  For 
purposes  of  this  paragraph  (e)(3)(vi). 
however,  reportable  amoimts  do  not 
include  payments  with  respect  to 
deposits  with  banks  and  other  financial 
institutions  that  remain  on  deposit  for  a 
period  of  two  weeks  or  less,  to  amoimts 
of  original  issue  discount  arising  from  a 
sale  and  repurchase  transaction  that  is 
completed  within  a  period  of  two  weeks 
or  less,  or  to  amounts  described  in 
§  1.6049-5(b)  (7).  (10)  or  (11)  (relating  to 
certain  obligations  issued  in  bearer 
form).  While  short-term  OID  and  bank 
deposit  interest  are  not  subject  to 
withholding  under  chapter  3  of  the 
Code,  such  amounts  may  be  subject  to 
information  reporting  under  section 
6049  if  paid  to  a  U.S.  person  who  is  not 


an  exempt  recipient  described  in 
§  1.6049-4(c)(l)(ii)  and  to  backup 
withholding  imder  section  3406  in  the 
absence  of  documentation.  See 
§  1.6049-5(d)(3)(iu)  for  applicable 
procedures  when  such  amounts  are  paid 
to  a  foreign  intermediary. 

(4)  Applicable  rules.  'The  provisions 
in  this  paragraph  (e)(4)  describe 
procedures  applicable  to  withholding 
certificates  on  Form  W-8  or  Form  8233 
(or  a  substitute  form)  or  doctunentaiy 
evidence  furnished  to  establish  foreign 
status.  These  provisions  do  not  apply  to 
Forms  W-9  (or  their  substitutes).  For 
corresponding  provisions  regrading 
Form  W-9  (or  a  substitute  form),  see 
section  3406  and  the  regulations  tmder 
that  section. 

(i)  Who  may  sign  the  certificate.  A 
withholding  certiificate  (or  other  ' 

acceptable  substitute)  may  be  signed  by 
any  person  authorized  to  sign  a 
declaration  under  penalties  of  perjury 
on  behalf  of  the  person  whose  name  is 
on  the  certificate  as  provided  in  section 
6061  and  the  regulations  under  that 
section  (relating  to  who  may  sign 
generally  for  an  individual,  estate,  or 
trust,  which  includes  certain  agents  who 
may  sign  retiuns  and  other  documents), 
section  6062  and  the  regulations  imder 
that  section  (relating  to  who  may  sign 
corporate  returns),  and  section  6063  and 
the  regulations  under  that  section 
(relating  to  who  may  sign  partnership 
returns). 

(ii)  Period  of  validity — (A)  Three-year 
period.  A  withholding  certificate 
described  in  paragraph  (e)(2)(i)  of  this 
section,  a  certificate  described  in 
§  1.871-14(c)(2)(v)  (furnished  to  qualify 
interest  as  p>ortfolio  interest  for  purposes 
of  sections  871(h)  and  881(c)  or  to 
qualify  amounts  paid  on  certain 
seciuities  described  in  §  1.1441- 
6(b)(2)(ii)  as  paid  to  a  foreign  peraon).  or 
documentary  evidence  described  in 
§  1.1441-6(b)(2)(i)  or  in  §  1.6049-5(c)(l) 
shall  remain  valid  until  the  earlier  of  the 
last  day  of  the  third  calendar  year 
following  the  year  in  which  the 
certificate  is  signed  or  the  dociunentary 
evidence  is  created  or  the  day  that  a 
change  of  circumstances  occurs  that 
makes  any  information  on  the  certificate 
or  documentary  evidence  incorrect.  For 
example,  a  certificate  signed  on 
September  30, 1999,  remains  valid 
through  December  31,  2002,  unless 
circumstances  change  that  make  the  . 
information  on  the  form  no  longer 
correct. 

(B)  Indefinite  validity  period. 
Notwithstanding  paragraph  (eK4)(u)(A) 
of  this  section,  the  following  certificates 
or  parts  of  certificates  shall  remain  valid 
until  the  status  of  the  person  whose 

is  oo  the  certificate  is  changed  ia 


a  way  relevant  to  the  cwtificate  or 
circumstances  change  that  make  the 
information  on  the  certificate  no  longer 
correct: 

(1)  A  beneficial  ov«rner  withholding 
certificate  described  in  paragraph 
(e)(2)(ii)  of  this  section  that  is  furnished 
with  a  TDM  if  the  income  for  which  such 
certificate  is  furnished  is  required  to  be 
reported  under  §  1.1461-l(cH2)(i)  or  the 
TD>i  furnished  on  the  certificate  is 
reported  to  the  IRS  under  the 
procedures  described  in  §  1. 1461-1  (d). 

(2)  A  certificate  described  in 
paragraph  (e)(3)(ii)  of  this  section 
(dealing  with  a  certificate  from  a  person 
representing  to  be  a  qualified 
intermediary). 

(3)  A  certificate  described  in 
paragraph  (e)(3)(iu)  of  this  section 
(dealing  with  a  certificate  from  a  person 
representing  to  be  a  non-qualified 
intermediary),  but  not  including  the 
withholding  certificates  or  documentary 
evidence  required  to  be  attached  to  the 
certificate. 

(4)  A  certificate  described  in 
paragraph  (e)(3)(v)  of  this  section 
(dealing  with  a  certificate  from  a  person 
representing  to  be  a  U.S.  branch),  but 
not  the  witUiolding  certificates  or 
documentary  evidence  required  to  be 
attached  to  the  certificate. 

(5)  A  certificate  described  in  $  1.1441- 
5(cK2)(iv)  (dealing  with  a  certificate 
from  a  person  representing  to  be  a 
withholding  foreign  partnership). 

(6)  A  certificate  described  in  §  1.1441- 
5(c)(3)(iii)  (dealing  with  a  certificate 
from  a  person  representing  to  be  a 
foreign  partnenhip  that  is  not  a 
withholding  foreign  partnership),  but 
not  including  the  withholding 
certificates  or  documentary  evidence 
required  to  be  attached  to  the  certificate. 

(7)  A  certificate  furnished  by  a  f>eraon 
representing  to  be  an  integral  part  of  a 
foreign  government  (within  the  meaning 
of  §  1.892-2T(a)(2))  in  accordance  with 
§  1.1441-8(b),  or  by  a  person 
representing  to  be  a  foreign  central  bank 
of  issue  (within  the  meaning  of  §  1.861- 
2(b)(4))  or  the  Bank  for  International 
Settiements  in  accordance  with 
§1.1441-8{c)(l). 

(C)  Withholding  certificate  for 
effectively  connected  income. 
Notwithstanding  paragraph 
(e)(4)(ii)(B)(l)  of  this  section,  the  period 
of  validity  of  a  withholding  certificate 
furnished  to  a  withholding  agent  to 
claim  a  reduced  rate  of  withholding  for 
income  that  is  effectively  connected 
with  the  conduct  of  a  trade  or  business 
within  the  United  States  shall  be  limited 
to  the  three-year  period  described  in 
paragraph  (e)(4)(ii)(A)  of  this  section. 

(D)  Cnange  in  circumstances.  If  a 
change  in  circumstances  makes  any 
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information  on  a  certificate  or  other 
doctunentation  incorrect,  then  the 
person  whose  name  is  on  the  certificate 
or  other  documentation  must  inform  the 
withholding  agent  within  30  days  of  the 
change  and  hirnish  a  new  certificate  or 
new  documentation.  A  certificate  or 
documentation  becomes  invalid  fiom 
the  date  that  the  withholding  agent 
holding  the  certificate  or  dociimentation 
knows  or  has  reason  to  know  that 
circumstances  affecting  the  correctness 
of  the  certificate  or  documentation  have 
changed.  However,  a  withholding  agent 
may  choose  to  apply  the  provisions  of 
paragraph  (b)(3)(iv)  of  this  section 
regarding  the  90-day  grace  period  as  of 
that  date  while  awaiting  a  new 
certificate  or  docimientation  or  while 
seeking  information  regarding  changes, 
or  suspected  changes,  in  the  person's 
circumstances.  If  an  intermediary 
(including  a  U.S.  branch  described  in 
paragraph  (b)(2Hiv)(A)  of  this  section 
that  passes  through  certificates  to  a 
withholding  agent)  or  a  flow-through 
entity  l)ecomes  aware  that  a  certificate 
or  other  appropriate  documentation  it 
has  furnished  to  the  person  from  whom 
it  collects  the  payment  is  no  longer 
valid  because  of  a  change  in  the 
circumstances  of  the  person  who  issued 
the  certificate  or  furnished  the  other 
appropriate  documentation,  then  the 
intermediary  or  flow-through  entity 
must  notify  the  person  from  whom  it 
collects  the  payment  of  the  change  of 
circumstances.  It  must  also  obtain  a  new 
withholding  certificate  or  new 
appropriate  documentation  to  replace 
the  existing  certificate  or  documentation 
whose  validity  has  expired  due  to  the 
change  in  circumstances.  If  a  beneficial 
owner  withholding  certificate  is  used  to 
claim  foreign  status  only  (and  not,  also, 
residence  in  a  partictilar  foreign  country 
for  purposes  of  an  income  tax  treaty),  a 
change  of  address  is  a  change  in 
circumstances  for  purposes  of  this 
paragraph  (e)(4)(ii)(D)  only  if  it  changes 
to  an  address  in  the  United  States. 
Further,  a  change  of  address  within  the 
same  foreign  country  is  not  a  change  in 
cinnunstances  for  purposes  of  this 
paragraph  (eK4)(ii)(D).  A  change  in  the 
circumstances  affacting  the  withholding 
information  provided  to  the 
withholding  agent  ia  accordance  with 
the  provisions  in  paragraph  (e)  (SHiv)  or 
(5Mv)  of  this  section  or  in  §  1.1441- 
5(cK3)(iv)  shall  terminate  the  validity  of 
the  withholding  certificate  with  respect 
to  the  information  that  is  no  longer 
reliable  unless  the  information  is 
updated.  A  withholding  agent  nay  rely 
on  a  certificate  without  having  to 
inquire  into  possible  changes  of 
ciicuflMteaces  that  may  affect  the 


validity  of  the  statement,  unless  it 
knows  or  has  reason  to  know  that 
circumstances  have  changed.  A 
withholding  agent  may  require  a  new 
certificate  at  any  time  prior  to  a 
payment,  even  though  the  withholding 
agent  has  no  actual  knowledge  or  reason 
to  know  that  any  information  stated  on 
the  certificate  has  changed. 

(iii)  Retention  of  witlwolding 
certificate.  A  withholding  agent  must 
retain  each  withholding  certificate  and 
other  dociunentation  for  as  long  as  it 
may  be  relevant  to  the  determination  of 
the  withholding  agent's  tax  liability 
under  section  1461  and  §  1.1461-1. 

(iv)  Electronic  transmission  of 
information.  Under  procedures  issued 
by  the  IRS  (see  §  601.601(d)(2)  of  this 
chapter),  a  withholding  agent  may  be 
permitted  to  receive  in  electronic  form 
the  information  required  to  be  included 
on  a  withholding  certificate. 

(v)  Electronic  confirmation  of 
taxpayer  identifying  number  on 
withholding  certificate.  The 
Commissioner  may  prescribe 
procedures  in  a  revenue  procedure  (see 
§601. 601  (d)(2)  of  this  chapter)  or  other 
appropriate  guidance  to  require  a 
withholding  agent  to  confirm 
electronically  with  the  IRS  information 
concerning  any  TIN  stated  on  a 
withholding  certificate. 

(vi)  Acceptable  substitute  form.  A 
withholding  agent  may  sul>stitute  its 
own  form  instead  of  an  official  Form  W- 
8  or  8233  (or  such  other  official  form  as 
the  IRS  may  prescribe).  Such  a 
substitute  for  an  official  form  will  be 
acceptable  if  it  contains  provisions  that 
are  substantially  similar  to  those  of  the 
official  form,  it  contains  the  same 
certifications  relevant  to  the 
transactions  as  are  contained  on  the 
official  form  and  these  certifications  are 
clearly  set  forth,  and  the  substitute  form 
includes  a  signature-under-penalties-of- 
perjury  statement  identical  to  the  one 
stated  on  the  official  form.  The 
substitute  form  is  acceptable  even  if  it 
does  not  contain  all  of  the  provisions 
contained  on  the  official  form,  so  long 
as  it  contains  those  provisions  that  are 
relevant  to  the  transaction  for  which  it 
is  furnished.  For  example,  a 
withholding  agent  that  pays  no  income 
for  which  treaty  benefits  are  claimed 
may  develop  a  substitute  form  that  is 
identical  to  the  official  form,  except  that 
it  does  not  include  information 
regarding  claim  of  benefits  under  an 
income  tax  treaty.  A  withholding  agent 
who  uses  a  substitute  form  must  furnish 
instructions  relevant  to  the  substitute 
form  only  to  the  extent  and  in  the 
maimer  specified  in  the  instructions  to 
die  official  form.  A  withholding  agent 
may  refuse  to  accept  a  certificate  from 


a  payee  or  beneficial  owner  (including 
the  official  Form  W-8  or  8233)  if  the 
certificate  is  not  provided  the  accept^le 
substitute  form  provided  by  the 
withholding  agent.  However,  a 
withholding  agent  may  refuse  to  accept 
a  certificate  provided  by  a  payee  or 
beneficial  owner  only  if  the  withholding 
agent  furnishes  the  payee  or  beneficial 
owner  with  an  acceptable  substitute 
form  immediately  upon  receipt  of  an 
unacceptable  form  or  within  5  business 
days  of  receipt  of  an  unacceptable  form 
fit>m  the  payee  or  beneficial  owner.  In 
that  case,  the  substitute  form  is 
acceptable  only  if  it  contains  a  notice 
that  the  withholding  agent  has  refused 
to  accept  the  form  submitted  by  the 
payee  or  beneficial  owner  and  that  the 
payee  or  beneficial  owner  must  submit 
the  acceptable  form  provided  by  the 
withholding  agent  in  order  for  the  payee 
or  beneficial  owner  to  be  treated  as 
having  furnished  the  required 
%irithholding  certificate. 

.  {vii\  Requirement  of  taxpayer 
identifying  number.  A  TIN  must  be 
stated  on  a  withholding  certificate  when 
required  by  this  paragraph  (e)(4)(vii).  A 
TIN  is  required  to  be  stated  on  a 
beneficial  owner  certificate  if  the 
beneficial  owner  is  claiming  the  benefit 
of  a  reduced  rate  under  an  income  tax 
treaty  (other  than  for  amounts  described 
in  §  1.1441-6(b)(2)(ii)),  an  exemption 
from  withholding  because  income  is 
efi'ectively  connected  with  a  U.S.  trade 
or  business,  an  exemption  imder  section 
871(f)  for  certain  annuities  received 
under  qualified  plans,  or  an  exemption 
solely  based  on  a  foreign  organization's 
claim  of  tax  exempt  status  under  section 
501(c)  or  private  foundation  status. 
Thus,  a  TIN  is  not  required  from  a 
foreign  private  foundation  that  is  subject 
to  the  4-percent  tax  under  section 
4948(a)  on  income  if  that  income  is 
otherwise  exempt  under  the  Code.  In 
addition,  a  TIN  is  required  to  be  stated 
on  the  withholding  certificate  from  a 
person  representing  to  be  a  qualified 
intermediiuy  described  in  paragraph 
(e)(5)(ii)  of  this  section,  on  the 
withholding  certificate  fit>m  a  person 
representing  to  be  a  withholding  foreign 
partnership  described  in  §  1.1441- 
5(c)(2)(i)),  on  the  withholding  certificate 
fit)m  a  person  representing  to  be  a 
foreign  trust  or  foreign  estate,  or  from  a 
fiduciary  thereof,  and  on  the 
withholding  certificate  bora  a  person 
representing  to  be  a  U.S.  branch 
dmcribed  in  paragraph  (eKsKv)  of  this 
section.  A  TIN  is  an  IRS  individual 
taxpayer  identification  number,  an 
employer  identification  number,  or  a 
social  security  number  as  described  in 
section  6109  and  $  301.6109-1  of  diis 
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chapter,  or  any  other  identifier  that  the 
Commissioner  may  designate. 

(viii)  Reliance  rules.  A  withholding 
agent  may  rely  on  the  information  and 
certifications  stated  on  withholding 
certificates  or  other  documentation 
without  having  to  inquire  into  the 
truthfulness  of  this  information  or 
certification,  unless  it  has  actual 
knowledge  or  reason  to  know  that  the 
same  is  untrue.  In  the  case  of  amoiuits 
described  in  §  1.1441-6(b)(2Hii).  a 
withholding  agent  described  in 
§  1.1441-7(b)(2)(ii)  has  reason  to  know 
that  the  information  or  certifications  on 
a  Certificate  are  untrue  only  to  the  extent 
provided  in  §  1.1441-7(b)(2)(ii).  See 
§  1.1441-6(b)(4)(ii)  for  reliance  on 
representations  regarding  eligibility  for 
a  reduced  rate  under  an  income  tax 
treaty.  Paragraphs  (e)(4)(viii)  (A)  and  (B) 
of  this  section  provide  examples  of  such 
reliance. 

(A)  Classification.  A  withholding 
agent  may  rely  on  the  claim  of  entity 
classification  indicated  on  the 
withholding  certificate  that  it  receives 
from  or  for  the  beneficial  owner,  unless 
it  has  acttial  knowledge  or  reason  to 
know  that  the  classification  claimed  is 
incorrect.  A  withholding  agent  may  not 
rely  on  a  person's  claim  of  classification 
other  than  as  a  corporation  if  the  name 
of  the  corporation  indicates  that  the 
person  is  a  per  se  corporation  described 
in  §  301.7701-2(b)(8)(i)  of  tiiis  chapter 
unless  the  certificate  contains  a 
statement  that  the  person  is  a 
grandfathered  per  se  corporation 
described  in  §301.7701-2(b)(8)  of  this 
chapter  and  that  its  grandfothered  status 
has  not  been  terminated.  In  the  absence 
of  reliable  representation  or  information 
regarding  the  classification  of  the  payee 
or  beneficial  owner,  see  §  1.1441- 
l(b)(3)(ii)  for  applicable  presumptions. 

(B)  Status  of  payee  as  an  intermediary 
or  as  a  person  acting  for  its  own 
account.  A  withholding  agent  may  rely 
on  the  type  of  certificate  fomished  as 
indicative  of  the  payee's  status  as  an 
intermediary  or  as  an  owner,  unless  the 
withholding  agent  has  actual  knowledge 
or  reason  to  know  otherwise.  For 
example,  a  withholding  agent  that 
receives  a  beneficial  owner  withholding 
certificate  from  a  foreign  financial 
institution  may  treat  the  institution  as 
the  beneficial  owner,  unless  it  has 
information  in  its  records  that  would 
indicate  otherwise  or  the  certificate 
contains  information  that  is  not 
consistent  Mtith  beneficial  owner  status 
(e.g.,  sul>-account  numbers  or  names).  If 
the  financial  institution  also  acts  as  an 
intermediary,  the  withholding  agent 
may  request  that  the  institution  furnish 
two  certificates,  i.e.,  a  beneficial  owner 
certificate  described  in  paragraph 


(e)(2Mi)  of  this  section  for  the  amounts 
that  it  receives  as  a  beneficial  owner, 
and  an  intermediary  withholding 
certificate  described  in  paragraph 
(e)(3)(i)  of  this  section  for  the  amounts 
that  it  receives  as  an  intermediary.  In 
the  absence  of  reliable  representation  or 
information  regarding  the  status  of  the 
payee  as  an  owner  or  as  an 
intermediary,  see  paragraph  (b)(3)(vKA) 
for  applicable  presumptions. 

(ix)  Certificates  to  be  furnished  for 
each  account  unless  exception  applies. 
Unless  otherwise  provided  in  this 
paragraph  (e)(4)(ix),  a  withholding  agent 
that  is  a  financial  institution  with  which 
a  customer  may  op>en  an  account  shall 
obtain  withholding  certificates  or  other 
appropriate  documentation  on  an 
account-by-account  basis. 

(A)  Coordinated  account  information 
system  in  effect.  A  withholding  agent 
may  rely  on  the  withholding  certificate 
or  other  appropriate  documentation 
furnished  by  a  customer  for  a  pre- 
existing account  under  any  one  or  more 
of  the  circumstances  described  in  this 
paragraph  (e)(4)(ix)(A). 

(1)  A  withholding  agent  may  rely  on 
doctunentation  furnished  by  a  customer 
for  another  account  if  all  such  accounts 
are  held  at  the  same  branch  locati(m. 

{2)  A  withholding  agent  may  rely  on 
documentation  furnished  by  a  customer 
for  an  account  held  at  another  branch 
location  of  the  same  withholding  agent 
or  at  a  branch  location  of  a  person 
related  to  the  withholding  agent  if  the 
withholding  agent  and  the  related 
person  are  part  of  a  universal  account 
system  that  uses  a  customer  identifier 
that  can  be  used  to  retrieve 
systematically  all  other  accounts  of  the 
customer.  See  §31.3406(c)l(c)(3)(ii)  and 
(iii)(C)  of  this  chapter  for  an  identical 
procedure  for  purposes  of  backup 
withholding.  For  piuposes  of  this 
paragraph  (e)(4)(ix)(A),  a  withholding 
agent  is  related  to  another  person  if  it  is 
related  within  the  meaning  of  section 
267(b)  or  707(b). 

[3)  A  withholding  agent  may  rely  on 
documentation  furnished  by  a  customer 
for  an  account  held  at  another  branch 
location  of  the  same  withholding  agent 
or  at  a  branch  location  of  a  person 
related  to  the  withholding  agent  if  the 
withholding  agent  and  the  related 
person  are  part  of  an  information  system 
other  than  a  universal  account  system 
and  the  information  system  is  described 
in  this  paragraph  (e)(4)(ix)(A)(5).  The 
system  must  aUow  the  withholding  ' 
agent  to  easily  access  data  regarding  the 
native  of  the  doctunentation,  the 
information  contained  in  the 
dociunentation.  and  its  validity  status, 
and  must  allow  the  withholding  agent  to 
easily  transmit  data  into  the  system 


regarding  any  facts  of  which  it  becomes 
aware  that  may  affect  the  reliability  of 
the  documentation.  The  withholding 
agent  must  be  able  to  establish  how  and 
when  it  has  accessed  the  data  regarding 
the  documentation  and,  if  applicable, 
how  and  when  it  has  transmitted  data 
regarding  any  foots  of  which  it  became 
aware  that  may  affect  the  reliability  of 
the  documentation.  In  addition,  the 
withholding  agent  or  the  related  ]}arty 
must  be  able  to  establish  that  any  data 
it  has  transmitted  to  the  information 
system  has  been  processed  and 
appropriate  due  diligence  has  been 
exercised  regarding  the  validity  of  the 
doctunentation^ 

(B)  Family  of  mutual  funds.  An 
interest  in  a  muttial  fund  that  has  a 
common  investment  advisor  or  common 
principal  underwriter  with  other  mutual 
funds  (writhin  the  same  fiamily  of  funds) 
may,  in  the  discretion  of  the  mutual 
fund,  be  represented  by  one  single 
withholding  certificate  where  shares  are 
acquired  or  owned  in  any  of  the  funds. 
See  §  31.3406(h)-3(a)(2)  of  Uiis  chapter 
for  an  identical  procedures  for  piuposes 
of  backup  withholding. 

(C)  Special  rule  for  brokers.  A 
withholding  agent  may  rely  on  the 
certification  of  a  broker  acting  as  the 
agent  of  a  beneficial  owner  that  the 
broker  holds  a  valid  beneficial  owner 
withholding  certificate  described  in 
paragraph  (e)(2)(i)  of  this  section  or 
other  documentation  for  that  beUeficial 
owner.  The  certification  must  contain 
the  date  of  expiration  of  the  certificate 
or  documentation  and  be  in  writing  or 
in  electronic  form.  For  purposes  of  this 
paragraph  (e)(4)(ix)(C),  the  term  broker 
shall  have  the  same  meaning  as  in 

§  31.3406(h)-3(d)  of  this  chapter. 

(5)  Qualified  intermediaries — (i) 
General  rule.  A  qualified  intermediary, 
as  defined  in  paragraph  (e)(5)(ii)  of  this 
section,  may  furnish  an  intermediary 
withholding  certificate  to  a  withholding 
agent  Such  a  certificate  certifies  on 
behalf  of  other  persons  (such  as 
beneficial  owners,  intermediaries,  flow- 
through  entities  described  in  §  1.1441- 
5.  or  U.S.  payees)  for  the  purpose  of 
claiming  and  verifying  reduc^  rates  of 
withholding  under  section  1441  or  1442 
and  for  the  purpose  of  reporting  and 
withholding  under  other  provisions  of 
the  Code,  such  as  the  provisions  undo* 
chapter  61  of  the  Code  and  section  3406 
(and  the  regulations  under  those 
provisions).  Furnishing  such  a 
certificate  is  in  lieu  of  transmitting  to  a 
withholding  agent  withholding 
certificates  or  other  appropriate 
documentation  for  the  persons  (at 
whom  the  qualified  intermediary 
receives  the  payment  or  for  its 
shareholders  (in  the  case  of  claims  of 
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benefits  under  an  income  tax  treaty  by 
a  reverse  hybrid  entity).  Although  the 
qualified  intermediary  is  required  to 
obtain  withholding  certificates  or  other 
appropriate  documentation  from 
beneficial  owners,  payees,  or 
shareholders  pursuant  to  its  agreetnent 
with  the  IRS.  it  is  not  required  to  attach 
such  documentation  to  the  intermediary 
withholding  certificate.  HoMrever,  the 
qualified  intermediary  must  disclose  the 
names  of  those  U.S.  persons  for  whom 
the  qualified  intermediary  receives 
reportable  payments  (within  the 
nMW"i"g  of  paragraph  (e)(3)(vi)  of  this 
■action)  and  who  are  not  exempt 
recipients  (as  defined  in  §  1.6049- 
4(c)(l)(ii)  or  an  applicable  provision 
imder  section  6041,  6042,  6045,  or 
6050N),  irrespective  of  local  secrecy     • 
laws.  A  person  may  claim  qualified 
intermediary  status  before  an  agreement 
is  executed  with  the  IRS  if  it  has  applied 
for  such  status  and  the  IRS  authorizes 
such  status  on  an  interim  basis  under 
such  procedures  as  the  IRS  may 
prescribe. 

(ii)  Definition  of  qualified 
intermediary.  Widi  respect  to  a  payment 
to  a  foreign  person,  the  term  qualified 
intermediary  means  a  person  that  is  a 
party  to  a  withholding  agreement  with 
the  IRS  and  such  person  is — 

(A)  A  foreign  financial  institution  or 
a  foreign  clearing  organization  (as 
defined  in  §  1.163-5{c)(2)(i)(D)(8), 
without  regard  to  the  requirement  that 
the  organization  hold  obligations  for 
members),  other  than  a  U.S.  branch  or 
U.S.  office  of  such  institution  or 
organization; 

(B)  A  foreign  branch  or  office  of  a  U.S. 
financial  institution  or  a  foreign  branch 
or  office  of  a  U.S.  clearing  organization 
(as  defined  in  §  1.163-5(c)(2){i)(D)(8), 
without  regard  to  the  requirement  that 
the  organization  hold  obligations  for 
members); 

(C)  A  foreign  corporation  for  piuposes 
of  presenting  claims  of  benefits  under 
an  income  tax  treaty  on  behalf  of  its 
shareholders;  or 

(D)  Any  other  person  acceptable  to  the 
KS. 

(iii)  Withholding  agreement — (A)  In 
general.  The  IRS  may,  upon  request, 
enter  into  a  withholding  agreement  with 
a  foreign  person  described  in  paragraph 
(eK5)(ii)  of  this  section  pursuant  to  such 
procedures  as  the  IRS  may  prescribe  in 
published  guidance  (see  $  601.601(d)(2) 
of  this  chapter).  Under  such 
withholding  agreement,  a  qualified 
intermediary  shall  be  generally  subject 
to  the  applicable  withholding  and 
reporting  provisions  applicable  to 
withholding  agents  and  payors  under 
chapters  3  and  61  of  the  Code,  and 
section  3406,  and  the  regulations  under 


those  provisions,  and  other  withholding 
provisions  of  the  Code,  except  to  the 
extent  provided  under  the  agreement.  A 
withholding  agreement  may  apply  to  the 
entity  as  a  whole  or  to  certain  specified 
branches  of  the  institution.  The 
determination  of  the  scope  of  the 
agreement  shall  be  made  on  a  branch- 
by-branch  basis. 

(B)  Tenns  of  the  withholding 
agreement.  Generally,  the  agreement 
shall  specify  the  type  of  certification 
and  documentation  upon  which  the 
qualified  intermediary  may  rely  to 
ascertain  the  nationality  and  residence 
of  beneficial  owners  and  U.S.  payees 
who  receive  payments  coUected  by  the 
qualified  intermediary  and.  if  necessary. 
entiUement  to  the  benefits  of  a  reduced 
rate  under  an  income  tax  treaty.  It  shall 
specify  if  the  qualified  intermediary 
may  assimie  primary  withholding 
responsibility  in  accordance  with 
paragraph  (e)(5Hiv)  of  this  section.  It 
shall  s]}ecify  the  extent  to  which 
applicable  retiim  filing  and  information 
reporting  requirements  are  modified  so 
that,  in  appropriate  cases,  the  qualified 
intermediary  may  report  payments  to 
the  IRS  on  an  aggregated  basis,  without 
having  totiisclose  the  identity  of 
individual  customers.  However,  the 
qualified  intermediary  may  be  required 
to  provide  to  the  IRS  the  name  and 
address  of  those  foreign  customers  who 
benefit  from  a  reduced  rate  under  an 
income  tax  treaty  pursuant  to  the 
qualified  intermediary  arrangement  for 
purposes  of  verifying  entiUement  to 
such  benefits,  particularly  under  an 
applicable  Limitation  on  Benefits 
provision.  Under  the  agreement,  a 
qualified  intermediary  may  agree  to  act 
as  an  acceptance  agent  to  perform  the 
duties  described  in  §  301.6109- 
l(d)(3)(iv)(A)  of  this  chapter.  The 
agreement  may  specify  the  manner  in 
which  applicable  procedures  for 
adjustments  for  underwithholding  and 
overwithholding,  including  refund 
procedures  apply  in  the  context  of  a 
qualified  intermediary  arrangement  and 
the  extent  to  which  applicable 
procedures  may  be  modified.  In 
particular,  a  withholding  agreement 
may  allow  a  qualified  intermediary  to 
claim  refunds  of  overwithheld  amounts 
on  behalf  of  its  customers.  If  relevant, 
the  agreement  shall  specify  the  manner 
in  which  the  qualified  intermediary  may 
deal  with  payments  to  other 
intermediaries.  In  addition,  the 
agreement  must  specify  the  manner  in 
which  the  IRS  will  verify  compliance 
with  the  agreement  In  appropriate 
cases,  the  IRS  may  agree  to  rely  on 
audits  performed  by  an  intermediary's 
approved  auditor.  In  such  a  case,  the 


IRS'  audit  may  be  limited  to  the  audit 
of  the  auditor's  records  (including  work 
papers  of  the  auditor  and  reports 
prepared  by  the  auditor  indicating  the 
methodology  employed  to  verify  the 
entity's  compliance  with  the 
agreement).  For  this  purpose,  the 
agreement  shall  specify  which  auditor 
or  class  of  auditors  is  approved. 
Generally,  an  auditor  will  be  approved 
if  it  is  subject  to  regulatory  supervision 
under  the  laws  of  the  country  in  which 
a  significant  part  of  the  intermediary 
activities  under  the  agreement  are 
expected  to  occur,  its  internal 
procedures  require  it  to  verify  that  the 
intermediary  complies  with  the  terms  of 
the  withholding  agreement  and  to  report 
non-compliance  findings  under  the 
agreement  in  the  same  maimer  as  it  is 
required  to  report  other  findings  of  non- 
compliance with  applicable  local  laws 
and  regulatory  requirements,  and  its 
relevant  records  (i.e..  work  papers  and 
reports)  are  available  to  the  IRS.  The 
agreement  must  include  provisions  for 
the  assessment  and  collection  of  tax  in 
the  event  that  foilure  to  comply  with  the 
terms  of  the  agreement  results  in  the 
bilure  by  the  withholding  agent  or  the 
qualified  intermediary  to  withhold  and 
deposit  the  required  amount  of  tax. 
Further,  the  agreement  shall  specify  the 
procedures  by  which  deposits  of 
amounts  withheld  are  to  be  deposited, 
if  different  from  normally  applicable 
deposit  procedures  under  the  Code  and 
applicable  regulations.  The  agreement 
shall  also  specify  the  assets  that  the 
qualified  intermediary  has  in  the  United 
States  or  alternative  means  of  collection, 
if  necessary.  To  determine  the  terms  of 
any  particular  withholding  agreement, 
the  IRS  will  consider  appropriate  factors 
including  whether  or  not  the  foreign 
person  agrees  to  assume  primary 
responsibilify  as  a  withholding  agent, 
the  type  of  local  know-your-customer 
laws  and  practices  to  which  it  is  subject, 
the  extent  and  nature  of  supervisory  and 
regulatory  control  exercised  under  the 
laws  of  the  foreign  country  over  the 
foreign  person,  the  volume  of 
investments  in  U.S.  securities 
(determined  in  dollar  amounts  and 
number  of  account  holders),  and 
financial  condition  of  the  foreign 
person. 

(iv)  Assignment  of  primary 
withholding  responsibility.  A 
withholding  agent  making  a  payment  to 
a  qualified  intermediary  must  presume 
that  the  withholding  agent  has  full 
withholding  responsibilify  for  that 
payment,  except  as  otherwise  specified 
in  this  paragraph  (e)(S)(iv).  For  this 
purpose,  withholding  responsibilify 
means  the  obligation  to  withhold  as 
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lequired  under  the  provisions  of  section 
4441, 1442,  or  1443,  and  the  regulations 
under  those  sections,  and  the  related 
reporting  obligations  under  §  1.1461- 
l(b)(2)(ii)  and  (c)(4)(ii)  for  payments 
identified  or  treated  as  made  to  foreign 
persons.  Withholding  responsibilify  also 
means  obligations  imposed  on  payors 
under  chapter  61  of  the  Code  (and  the 
regulations  under  those  provisions)  and, 
if  applicable,  under  section  3405  or 
3406  (and  the  regulations  under  those 
sections).  A  qualified  intermediary  that 
assumes  primary  withholding 
responsibilify  vis-a-vis  a  withholding 
agent  must  assume  such  responsibilify 
for  all  payments  made  to  any  one 
account.  Any  qualified  intermediary 
may  agree  with  the  withholding  agent  to 
assume  primary  withholding 
responsibilify.  but  only  if  expressly 
permitted  to  do  so  under  its  agreement 
with  the  IRS.  Generally,  reporting  or 
withholding  liabilify  arising  from  a 
payment  to  a  U.S.  person  (or  treated  as 
or  presumed  to  be  made  to  a  U.S. 
(wrson)  under  any  provision  of  the  Code 
or  applicable  regulations  thereunder 
may  not  be  assigned  to  a  qualified 
intermediary  except  where  the  qualified 
intermediary  is  a  foreign  branch  of  a 
U.S.  financial  institution  or  except  to 
the  extent  that  the  qualified 
intermediary  has  a  branch  in  the  United 
States  and  establishes  to  the  satisfaction 
of  the  IRS  that  its  U.S.  branch  can 
adequately  fulfill  the  qualified 
intermediary's  obligations  on  behalf  of 
the  qualified  intermediary  regarding 
information  reporting  under  chapter  61 
of  the  Code  and  the  regulations  under 
the  applicable  provisions  of  that  chapter 
and,  if  necessary,  backup  withholding 
under  section  3406  and  the  regulations 
under  that  section  (even  thou^  the  U.S. 
branch  is  not  a  qualified  intermediary), 
(v)  Information  to  withholding  agent 
regarding  applicable  withholding 
rates — (A)  General  rule.  The  qualified 
intermediary  must  separate  the  assets 
that  generate  payments  of  reportable 
amounts  (as  described  in  paragraph 
(e)(3)(vi)  of  this  section)  that  are 
associated  with  its  withholding 
certificate  furnished  to  the  withholding 
agent  into  the  categories  described  in 
paragraph  (e)(5)(v)(B)  of  this  section, 
and  provide  that  information  to  the 
withholding  agent  so  that  the 
withholding  agent  may  determine  the 
applicable  withholding  rate  applicable 
to  each  category.  The  information  may 
be  furnished  in  any  maimer  that  the 
parties  choose.  For  example,  if  the 
withholding  agent  maintains  separate 
accounts  for  each  category  of  assets 
described  in  paragraph  (eK5Mv)(B)  of 
this  section,  the  intermediary  must 


provide  information  sufficient  for  the 
withholding  agent  to  allocate  assets 
appropriately  among  the  various 
accounts.  If  the  withholding  agent  does 
not  maintain  separate  accounts,  it  may 
require  the  intermediary  to  attach  a 
statement  to  the  intermediary 
withholding  certificate  imder  paragraph 
(e)(3)(ii)(E)  of  this  section  providing  the 
information  described  in  this  paragraph 
{e)(5)(v). 

(B)  Categories  of  assets.  A  payment  of 
a  reportable  amount  (as  defined  in 
paragraph  (e)(3)(vi)  of  this  section)  must 
be  associated  wnth  one  of  the  three 
categories  of  assets  set  forth  in 
paragraphs  (e)(5)(v)(B)  (1)  through  [3)  of 
this  section  and  may  be  associated  with 
only  one  of  these  thiBe  categories. 
Additional  or  different  categories  of 
assets  may  be  specified,  however,  under 
procedures  prescribed  by  the  IRS  (see 
§  602.602-l(d)  of  this  chapter)  or  in  the 
qualified  intermediary  agreement.  No 
information  is  required  regarding  assets 
that  do  not  generate  a  reportable  amoimt 
described  in  paragraph  (b)(3)(vi)  of  this 
section.  The  information  provided  to  the 
withholding  agent,  and  any  update 
thereof,  shall  be  considered  an  integral 
part  of  the  intermediary  withholding 
certificate.  The  three  categories  of  assets 
required  to  be  identified  to  the 
withholding  agent  are  as  follows: 

[1]  The  first  category  of  assets  consists 
of  assets  that  are  associated  with  non- 
U.S.  payees  to  which  the  intermediary 
certificate  relates,  and  the  applicable 
withholding  rate.  If  different 
withholding  rates  apply,  the 
withholding  agent  must  indicate  the 
applicable  rate  for  each  class  of  non- 
U.S.  payees  to  which  different 
withholding  rates  apply  and  the  assets 
associated  with  each  class.  In  the  case 
of  a  qualified  intermediary  that  has 
assumed  primary  withholding 
responsibilify,  the  intermediary  must 
simply  certify  the  amoimt  of  assets  for 
which  it  assumes  primary  withholding 
responsibilify  because  they  are  assets  for 
which  it  holds  the  appropriate 
documentation  and  are  not  described  in 
the  other  two  categories. 

[2)  The  second  category  of  assets 
consists  of  assets  that  are  associated 
with  all  U.S.  payees  to  which  the 
certificate  relates.  The  qualified 
Intermediary  must  furnish  a  Form  W-9 
(or  an  acceptable  substitute  form)  for 
each  U.S.  payee  described  in  paragraph 
(dK2)  of  this  section  or,  in  the  absence 
of  a  Form  W-9,  the  name  and  address 
of  the  U.S.  payee  or  such  information  it 
has  available  regarding  the  payee.  The 
identity  of  U.S.  payees  described  in 
paragraph  (dM3)  of  this  section  need  not 
be  disrloaed  to  the  withholding  agent 


(3)  Tlte  third  category  of  assets 
consists  of  assets  that  are  associated 
with  payees  for  whom  the  qualified 
intermediary  holds  no  dociunentation, 
or  holds  documentation  that  it  knows  or 
has  reason  to  know  is  unreliable  and  for 
which  it  has  no  actual  knowledge  that 
the  payees  are  U.S.  persons.  A  qualified 
intermediary  that  has  assumed  primary 
withholding  responsibilify  need  not 
furnish  information  regarding  this 
cateeoiy  of  assets. 

(C)  updating  the  information.  The 
intermediary  must  update  the 
information  furnished  to  the 
withholding  agent  in  accordance  with 
this  paragraph  (e)(5)(v)  as  often  as  is 
necessary  in  order  to  enable  the 
withholding  agent  to  withhold  at  the 
appropriate  rate  on  each  payment  and  to 
report  such  income  for  purposes  of 
chapter  3  or  61  of  the  Code  and  sections 
3402,  3405  and  3406  (and  the 
regulations  under  those  provisions).  See 
paragraph  (e)(4)(ii)(D)  of  this  section 
regarding  how  changes  in  the 
information  affect  the  validify  of  a 
withholding  certificate.  See  §  1.1441- 
l(b)(3)(v)(C)  for  consequences  if  the 
information  is  not  updated  as  required. 

(f)  Effective  date — (1)  In  general.  This 
section  applies  to  payments  made  after 
December  31 .  1998. 

(2)  Transition  rules — (i)  Special  rules 
for  existing  documentation.  For 
purposes  of  paragraphs  (d)(3)  and 
(e)(2)(i)  of  this  section,  a  withholding 
agent  that  on  December  31.  1998,  holds 
a  Form  W-8,  8233,  1001,  4224,  1078,  or 
a  statement  described  in  §  1.1441-5  in 
effect  prior  to  January  1, 1999  (see 
§  1.1441-5  as  contained  in  26  CFR  part 
1,  revised  April  1, 1997)  under  the 
legulaticms  in  effect  prior  to  January  1, 
1999  (see  26  CFR  parts  1  and  35a. 
revised  April  1. 1997).  that  is  a  valid 
certificate  or  statement  as  determined 
under  those  regulations  may  treat  the 
certificate  or  statement  as  a  valid 
withholding  certificate  until  its  validify 
expires  imder  those  regulations  or,  if 
earlier,  until  December  31, 1999. 
Further,  the  validity  of  a  withholding 
certificate  or  statement  that  is  dated 
prior  to  January  1 ,  1998.  is  valid  on 
January  1, 1998,  and  would  expire  at 
any  time  during  1998,  is  extended  until 
December  31,  1998  (and  is  not  extended 
after  December  31,  1998  by  reason  of  the 
immediately  preceding  sentence).  The 
rule  in  this  paragraph  (f)(2)(i),  however, 
does  not  apply  to  extend  the  validify 
period  of  a  withholding  certificate  that 
expires  in  1998  solely  by  reason  of 
changes  in  the  circumstances  of  the 
person  whose  name  is  on  the  certificate. 
Notwithstanding  the  three  preceding 
sentences,  a  withholding  agent  may 
choose  to  not  take  advantage  of  the 
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transition  rule  in  this  (taragraph  (0(2Hi) 
with  respect  to  one  or  more  withholding 
certificates  and,  therefore,  to  require 
new  withholding  certiScates 
conforming  to  the  requirements 
described  in  this  section. 

(ii)  Lack  of  documentation  for  past 
years.  A  taxpayer  may  elect  to  apply  the 
provisions  of  paragraphs  (b)(7)(i)(B),  (ii). 
and  (iii)  of  this  section,  dealing  with 
liability  for  failure  to  obtain 
documentation  timely,  to  all  of  its  open 
tax  years,  including  tax  years  that  are 
currently  under  examination  by  the  IRS. 
The  election  is  made  by  simply  taking 
action  under  those  provisions  in  the 
same  manner  as  the  taxpayer  would  take 
action  for  payments  made  after 
December  31. 1998. 

f  1.1441-2    Amounts  aubiact  to 

wiuitwiidim. 

(a)  In  general.  For  purposes  of  the 
regulations  under  chapter  3  of  the 
Internal  Revenue  Code  (Code),  the  term 
amounts  subject  to  withholding  means 
amounts  from  sources  within  the  United 
States  that  constitute  either  fixed  or 
determinable  annual  or  periodical 
income  described  in  paragraph  (b)  of 
this  section  or  other  amounts  subject  to 
withholding  described  in  paragraph  (c) 
of  this  section.  For  purposes  of  this 
paragraph  (a),  an  amount  shall  not  be 
treated  as  not  being  from  sources  within 
the  United  States  merely  because  the 
source  of  the  amoimt  cannot  be 
determined  at  the  time  of  payment.  See 
§  1.1441-3{d)(l)  for  determining  the 
amount  to  be  withheld  h-om  a  payment 
in  the  absence  of  information  at  the  time 
of  payment  regarding  the  source  of  the 
amount.  Amounts  subject  to 
withholding  include  amounts  that  are 
not  fixed  or  determinable  annual  or 
periodical  income  and  upon  which 
withholding  is  specifically  required 
under  a  provision  of  this  section  or 
another  section  of  the  regulations  under 
chapter  3  of  the  Code  (such  as  corporate 
distributions  that  do  not  constitute 
dividend  income  upon  which 
withholding  is  required  under  §  1.1441- 
3(c)(1)).  Amoimts  subject  to  withholding 
do  not  include  amounts  described  in 
§  1.1441-l(b)(4Ki)  to  the  extent  they 
involve  interest  on  obligations  in  bearer 
form  or  on  foreign-targeted  registered 
obligations  (but,  in  the  case  of  a  foreign- 
targeted  registered  obligation,  only  to 
the  extent  of  those  amounts  paid  to  a 
registered  owner  that  is  a  financial 
institution  within  the  meaning  of 
section  87l(h)(5HB)).  amounts  described 
in  §  1.1441-l(bH4Xii)  (dealing  widi 
bank  deposit  interest  and  similar  types 
of  interest  (including  original  issue 
discount)  described  in  section 
871UH2KA)  or  881(d)).  amounts 


described  in  §  1.1441-l(bH4Miv) 
(dealing  with  interest  or  (vi^nal  issue 
discount  on  certain  short-term 
obligadons  described  in  section 
871^)(1)(B)  or  881(a)(3)),  and  amounts 
described  in  §  1.1441-l(b)(4)(xx) 
(dealing  with  income  from  certain 
gambling  winnings  exempt  fitim  tax 
under  section  871(j)). 

(b)  Fixed  or  determinable  annual  or 
periodical  income — (1)  In  general — (i) 
Definition.  For  purposes  of  chapter  3  of 
the  Code  and  the  regulations 
thereunder,  fixed  or  determinable 
annual  or  periodical  income  is  all 
income  included  in  gross  income  under 
section  61  (including  original  issue 
discoimt),  except  for  the  items  specified 
in  paragraph  (b)(2)  of  this  section. 
Therefore,  items  of  U.S.  source  income 
that  are  excluded  from  gross  income 
under  any  provision  of  law  without 
regard  to  the  identity  of  the  holder,  such 
as  interest  excluded  from  gross  income 
imder  section  103(a),  are  not  fixed  or 
determinable  annual  or  periodical 
income.  See  §  1.306-3(h)  for  treating 
income  from  the  disposition  of  section 
306  stock  as  fixed  or  determinable 
annual  or  periodical  income. 

(ii)  ^4an^er  of  payment.  The  term 
fixed  or  determinable  annual  or 
periodical  is  merely  descriptive  of  the 
character  of  a  class  of  income.  If  an  item 
of  income  falls  within  the  class  (^ 
income  contemplated  in  the  statute  and 
described  in  paragraph  (a)  of  this 
section,  it  is  immaterial  whether 
payment  of  that  item  is  made  in  a  series 
of  payments  or  in  a  single  lump  sum. 
Further,  the  income  need  not  be  {>aid 
annually  if  it  is  paid  (>eriodically;  that 
is  to  say,  from  time  to  time,  whether  or 
not  at  regular  intervals.  The  bet  that  a 
payment  is  not  made  annually  or 
periodically  does  not,  however,  prevent 
it  from  being  fixed  or  determinable 
annual  or  periodical  income  (e.g..  a 
lump  sum  payment).  In  addition,  the 
fact  that  the  length  of  time  during  which 
the  payments  are  to  be  made  may  be 
increased  or  diminished  in  accordance 
with  someone  s  will  or  with  the 
happening  of  an  event  does  not 
disqualify  the  payment  as  determinable 
or  periodical.  For  this  purpose,  the 
share  of  the  fixed  or  determinable 
annual  or  periodical  income  of  an  estate 
or  trust  from  sources  within  the  United 
States  which  is  required  to  be 
distributed  currently,  or  which  has  been 
paid  or  credited  diuing  the  taxable  year, 
to  a  nonresident  alien  beneficiary  of 
such  estate  or  trust  constitutes  fixed  or 
determinable  annual  or  periodical 
income. 

(iii)  Determinability  ofamouitL  An 
item  of  income  is  fixed  when  it  is  to  be 
paid  in  amounts  definitely  pre- 


determined. An  item  of  income  is 
determinable  if  the  amount  to  be  paid  is 
not  known  but  there  is  a  basis  of 
calculation  by  which  the  amount  may 
be  ascertained  at  a  later  time.  For 
example,  interest  is  determinable  even  if 
it  is  contingent  in  that  its  amount 
cannot  be  determined  at  the  time  of 
payment  of  an  amount  with  respect  to 
a  loan  because  the  calculation  of  the 
interest  portion  of  the  payment  is 
contingenLupon  factors  that  are  not 
fixed  at  the  time  of  the  payment.  For 
purposes  of  this  section,  an  amount  of 
income  does  not  have  to  be  determined 
at  the  time  that  the  payment  is  made  in 
order  to  be  determinable.  An  amount  of 
income  described  in  paragraph  (a)  of 
this  section  which  the  withholding 
agent  knows  is  part  of  a  payment  it 
makes  but  which  it  cannot  calculate 
exactly  at  the  time  of  payment,  is 
nevertiieless  determinable  if  the 
determination  of  the  exact  amount 
depends  upon  events  expected  to  occur 
at  a  future  date.  In  contrast,  a  payment 
which  may  be  income  in  the  fiiture 
based  upon  events  that  are  not 
anticipated  at  the  time  the  payment  is 
made  is  not  determinable.  For  example, 
loan  proceeds  may  become  income  to 
the  borrower  when  and  to  the  extent  the 
loan  is  canceled  without  repayment. 
While  the  cancellation  of  the  debt  is 
income  to  the  borrower  when  it  occurs, 
it  is  not  determinable  at  the  time  the 
loan  proceeds  are  disbursed  to  the 
borrower  if  the  lack  of  repayment 
leading  to  the  cancellation  of  part  or  all 
of  the  debt  was  not  anticipated  at  the 
time  of  disbursement.  The  fact  that  the 
source  of  an  item  of  income  cannot  be 
determined  at  the  time  that  the  payment 
is  made  does  not  render  a  payment  not 
determinable.  See  §  1.1441-3(dKl)  for 
determining  the  amount  to  be  withheld 
from  a  payment  in  the  absence  of 
information  at  the  time  of  payment 
regarding  the  source  of  the  amount. 

(2)  Exceptions.  For  purposes  of 
chapter  3  of  the  Code  and  the 
regulations  thereunder,  the  items  of 
income  described  in  this  paragraph 
(bH2)  are  not  fixed  or  determinable 
annual  or  periodical  income — 

(i)  Gains  derived  frnm  the  sale  of 
property  (including  market  discount 
and  option  premiums),  except  for  gains 
described  in  paragraph  (bK3)  or  (c)  of 
this  section; 

(ii)  Insurance  premiums  within  the 
meaning  of  section  4372  paid  to  a 
foreign  insurer  or  reinsurer,  and 

(iiO  Any  other  income  that  the 
Internal  Revenue  Service  (IRS)  may 
determine,  in  published  guidance  (see 
§601.601(dK2)  of  tills  chapter),  is  not 
fixed  or  determinable  annual  or 
periodical  income. 
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(3)  Origjuml  issue  discount— (i) 
General  rule.  An  amount  representing 
original  issue  discount  is  fixed  or 
deterininable  annual  or  periodical 
income  that  is  subject  to  withholding  to 
the  extent  provided  in  this  paragraph 
(b)(3)  if  not  otherwise  excluded  imder 
paragraph  (a)  of  this  section.  Under 
sections  871(a)(1)(C)  and  881(a)(3),  an 
amount  of  original  issue  discount  is 
subject  to  tax  to  a  foreign  beneficial 
owner  of  an  obligation  carrying  original 
issue  discount  upon  a  taxable  sale  or 
exchange  of  the  obligation  or  when  a 
{Miyment  is  made  on  such  obligation. 
The  amount  taxable  is  the  amount  of 
original  issue  discoiuit  that  accrued 
while  the  foreign  person  held  the 
obligation  up  to  the  time  that  the 
obligation  is  sold  or  exchanged  or  that 
a  payment  is  made  on  the  obligation, 
reduced  by  any  amount  of  original  issue 
discount  that  was  taken  into  accoimt 
prior  to  that  time  (due  to  a  payiqent 
made  on  the  obligation).  In  the  case  of 
a  taxable  event  due  to  a  payment  made 
on  the  obligation,  the  tax  due  on  the 
amoimt  of  taxable  original  issue 
discount  may  not  exceed  the  payment 
less  the  tax  imposed  thereon.  A  person 
who  is  a  withholding  agent  with  respect 
to  a  payment  that,  under  section 
871(a)(1)(C)  or  881(a)(3),  is  taxable  to  a 
foreign  person  holding  or  disposing  of 
an  original  issue  discount  obligation 
must  withhold  to  the  extent  provided  in 
this  paragraph  (b)(3). 

(ii)  Amounts  actually  known  to  the 
withholding  agent.  A  withholding  agent 
must  withhold  on  the  taxable  amount  of 
original  issue  discount  to  the  extent  that 
it  has  actual  knowledge  of  the 
proportion  of  the  payment  that  is 
taxable  to  the  beneficial  owner  under 
section  871(a)(1)(C)  or  881(a)(3)(A).  A 
withholding  agent  has  actual  knowledge 
if  it  knows  how  long  the  beneficial 
owner  has  held  the  obligation,  the  terms 
of  the  obligation,  and  the  extent  to 
which  the  beneficial  owner  purchased 
the  obligation  at  a  premium.  A 
withholding  agent  is  treated  as  having 
knowledge  if  tiie  information  is 
reasonably  available.  The  information  is 
not  considered  reasonably  available  if 
the  withholding  agent  does  not  have  a 
direct  customer  relationship  v^th  the 
foreign  beneficial  owner  or  such  other 
person  who  has  actual  knowledge  of  the 
facts  relevant  to  the  determination  of  the 
amount  taxable  to  the  foreign  beneficial 
owner,  and  has  no  access  to  such 
information  in  the  ordfiiary  coiuse  of  its 
business  due  to  the  manner  in  which 
the  obligation  is  held  (e.g.,  in  street 
name  or  through  intermediaries).  In  the 
case  of  a  wilUmlding  agent  maintawiing 
a  diract  aoGaunt  relationship  with  the 


beneficial  owner,  knowledge  regarding 
the  beneficial  owner's  holding  period 
and  acquisition  premiiun  is  considered 
to  be  reasonably  available  to  the 
withholding  agent  A  withholding  agent 
may  rely  on  the  most  recenUy  published 
List  of  Original  Issue  Discount 
faistruments  (IRS  Publication  1212 
(available  from  the  IRS  Forms 
Distribution  Centers)  or  similar  list) 
published  by  the  IRS  in  order  to 
determine  the  amoimt  of  taxable  OID  in 
any  particular  transaction. 

flu)  Amounts  for  which  certain 
documentation  is  not  furnished. 
Notwithstanding  lack  of  knowledge 
twithin  the  meaning  of  paragraph 
(b)(3)(ii)  of  this  section),  withholding  is 
required  on  the  entire  amount  of  stated 
interest,  if  any,  and  original  issue 
discount  on  the  obligation  as 
determined  as  of  the  date  of  original 
issue  if  the  withholding  agent,  pursuant 
to  the  provisions  in  §  1.1441-l(b)(3). 
treats  the  payment  as  made  to  a  foreign 
payee  because  it  cannot  reliably 
associate  the  payment  with 
docuunentation  and  the  amount  would 
qualify  as  portfolio  interest  if  the 
withholding  agent  held  dociimentation 
described  in  §  1.871-14(c)(2).  A 
withholding  agent  may  rely  on  the  most 
recenUy  published  List  of  Original  Issue 
Discoimt  Instruments  (IRS  Publication 
1212  (available  from  the  IRS  Forms 
Distribution  Centers)  or  similar  list) 
published  by  the  IRS  in  order  to 
determine  the  amount  of  taxable  OID  in 
any  particular  transaction.  See  §  1.1441- 
1(b)(8)  for  adjustments  to  any  amount 
that  has  been  overwithheld. 

(iv)  Exceptions  to  withholding.  The 
obligation  to  withhold  under  this 
paragraph  (b)(3)  shall  apply  only  to 
obligations  issued  after  December  31, 
1998,  and  payable  more  than  183  days 
from  the  date  of  original  issue.  Any 
exemption  from  withholding  pursuant 
to  this  paragraph  (b)(3)  applies  without 
a  requirement  that  documentation  be 
furnished  to  the  withholding  agent 
However,  documentation  may  have  to 
be  furnished  for  purposes  of  die 
information  reporting  provisions  under 
section  6049  and  backup  withholding 
under  section  3406.  See  §  1.6049-5(b) 
(7)  timjugh  (15). 

(4)  Securities  lending  transactions 
and  equivalent  transactions.  See 
§§  1.871-7(b)(2)  and  1.881-2(b)(2) 
regarding  the  character  of  substitute 
payments  as  fixed  and  determinable 
annual  or  periodical  income.  Such 
amounts  constitute  income  subject  to 
withholding  to  the  extent  they  are  from 
sources  within  the  United  States,  as 
determined  under  section  §§  1.861- 
2(aX7)  and  1.861-3(aK6).  See  §§  1.6042- 
3(aK2)  and  1.6049-5(aM5)  for  reporting 


requirements  applicable  to  substitute 
dividend  and  interest  payments, 
respectively. 

(c)  Other  income  subject  to 
withholding.  Withholding  is  also 
required  on  the  following  items  of 
income^ 

(1)  Gains  described  in  sections  631  (b) 
or  (c).  relating  to  treatment  of  gain  on 
disposal  of  timber,  coal,  or  domestic 
iron  ore  with  a  retained  economic 
interest;  and 

(2)  Gains  subject  to  the  30-percent  tax 
under  section  871(a)(1)(D)  or  881(a)(4), 
relating  to  contingent  payments 
received  from  the  sale  or  exchange  of 
patents,  copyrights,  and  similar 
intangible  property. 

(d)  Exceptions  to  withholding  where 
no  money  or  property  is  paid  or  latdc  of 
knowledge — (1)  General  rule.  A 
withholding  agent  who  is  not  related  to 
the  recipient  or  beneficial  owner  has  an 
obligation  to  withhold  under  section 
1441  only  to  the  extent  that,  at  any  time 
between  the  date  that  the  obligation  to 
withhold  would  arise  (but  for  the 
provisions  of  this  paragraph  (d))  and  the 
due  date  for  the  filing  of  return  on  Form 
1042  (including  extensions)  for  the  year 
in  which  the  payment  occurs,  it  has 
control  over,  or  custody  of  money  or 
property  owned  by  the  recipient  or 
beneficial  owner  from  whidi  to 
withhold  an  amount  and  has  knowledge 
of  the  facts  that  give  rise  to  the  payment 
The  exemption  from  the  obligation  to 
withhold  und«  this  paragraph  (d)  shall 
not  apply,  however,  to  distributions 
with  respect  to  stock  or  if  the  lack  of  ;, 
control  or  custody  of  money  or  property 
from  which  to  withhold  is  part  of  a  pre- 
arranged plan  known  to  the  withholding 
agent  to  avoid  mthholding  under 
section  1441. 1442.  or  1443.  For 
purposes  of  this  paragraph  (d),  a 
withholding  agent  is  related  to  the 
recipient  or  beneficial  owner  if  it  is  ' 
related  within  the  meaning  of  section 
482.  Any  exemption  from  vtrithholding 
pursuant  to  this  paragraph  (d)  applies 
without  a  requirement  that 
documentation  be  furnished  to  the 
withholding  agent.  However, 
documentation  may  have  to  be 
furnished  for  purposes  of  the 
information  reporting  provisions  under 
chapter  61  of  the  Code  and  backup 
withholding  under  section  3406.  The 
exemption  from  withholding  under  this 
paragraph  (d)  is  not  a  determination  that 
the  amounts  are  not  fixed  or 
determinable  annual  or  periodical 
income,  nor  does  it  constitute  an 
exemption  fix>m  reporting  the  amount 
under  §  1.1461-1  (b)  and  (c). 

(2)  Cancellation  of  debt.  A  lender  of 
fimds  who  foigives  any  portion  of  the 
loan  is  deemed  to  have  made  a  payment 
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of  income  to  the  borrower  under  §  1.61- 
12  at  the  time  the  event  of  forgiveness 
occurs.  However,  based  on  the  rules  of 
paragraph  (d)(1)  of  this  section,  the 
lender  shall  have  no  obligation  to 
withhold  on  such  amount  to  the  extent 
that  it  does  not  have  custody  or  control 
over  money  or  property  of  the  borrower 
at  any  time  between  the  time  that  the  < 
loan  is  forgiven  and  the  due  date 
(including  extensions)  of  the  Form  1042 
for  the  year  in  which  the  payment  is 
deemed  to  occur.  A  payment  received 
by  the  lender  from  the  borrower  in 
partial  settlement  of  the  debt  obligation 
does  not,  for  this  piupose,  constitute  an 
amount  of  money  or  property  belonging 
to  the  borrower  from  which  the 
withholding  tax  liability  can  be 
satisfied. 

(3)  Satisfaction  of  liability  following 
underwithholding  by  withholding  agent. 
A  withholding  agent  who,  after  failing 
to  withhold  the  proper  amount  from  a 
payment,  satisfies  the  underwithheld 
amount  out  of  its  ovim  funds  may  cause 
the  beneficial  owner  to  realize  income 
to  the  extent  of  such  satisfaction  or  may 
be  considered  to  have  advanced  funds 
to  the  beneficial  owner.  Such 
detmnination  depends  upon  the 
contractual  arrangements  governing  the 
satisfaction  of  su^  tax  liability  (e.g., 
arrangements  in  which  the  withholding 
agent  agrees  to  pay  the  amount  due 
under  section  1441  for  the  beneficial 
owner)  or  applicable  laws  governing  the 
transaction.  If  the  satisfaction  of  the  tax 
liability  is  considered  to  constitute  an 
advance  of  funds  by  the  withholding 
agent  to  the  beneficial  owner  and  the 
withholding  agent  fails  to  collect  the 
amount  from  the  beneficial  owner,  a 
cancellation  of  indebtedness  may  result, 
giving  rise  to  income  to  the  beneficial 
owner  under  §  1.61-12.  While  such 
income  is  annual  or  periodical  fixed  or 
determinable,  the  withholding  agent 
shall  have  no  liability  to  withhold  on 
such  income  to  the  extent  the 
conditions  set  forth  in  paragraphs  (d)  (1) 
and  (2)  of  this  section  are  satisfied  with 
respect  to  this  income.  Contrast  the 
rules  of  this  paragraph  (d)(3)  with  the 
rules  in  §^1.1441-3(0(1)  dealing  with  a 
situation  in  which  the  satisfaction  of  the 
beneficial  owner's  tax  liability  itself 
constitutes  additional  income  to  the 
beneficial  ffwner.  See,  also,  §  1.1441- 
3(c)(2XiiKB)  for  a  special  rule  regarding 
underwithholding  on  corporate 
distributions  due  to  underestimating  an 
amount  of  earnings  and  profits. 

(e)  Payment— {I)  General  rule.  A 
payment  is  considered  made  to  a  person 
if  that  person  realizes  income  whether 
er  aot  such  income  results  from  an 
actual  transfer  of  cash  or  other  property. 
For  example,  ra^ication  of  incone  from 


cancellation  of  debt  results  in  a  deemed 
payment.  A  payment  is  considered 
made  when  the  amount  would  be 
includible  in  the  income  of  the 
beneficial  owner  under  the  U.S.  tax 
principles  governing  the  cash  basis 
method  of  accounting.  A  payment  is 
considered  made  whether  it  is  made 
directly  to  the  beneficial  owner  or  to 
another  person  for  the  benefit  of  the 
beneficial  owner  (e^.  to  the  agent  of  the 
beneficial  owner).  Inus,  a  payment  of 
income  is  considered  made  to  a 
beneficial  owner  if  it  is  paid  in  complete 
or  partial  satisfoction  of  the  beneficial 
owner's  debt  to  a  creditor.  In  the  event 
of  a  conflict  between  the  rules  of  this 
paragraph  (e)(1)  governing  whether  a 
payment  has  occurred  and  its  timing 
and  the  rules  of  §  31.340e(a>-4  of  this 
chapter,  the  rules  in  §  31.3406(a)-4  of 
this  chapter  shall  apply  to  the  extent 
that  the  application  of  section  3406  is 
relevant  to  the  transaction  at  issue. 

(2)  Income  allocated  under  ^fiction 
482.  A  payment  is  considered  made  to 
the  extent  income  subject  to 
withho^lding  is  allocated  under  section 
482.  Further,  income  arising  as  a  result 
of  a  secondary  adjustment  made  in 
conjimction  with  a  reallocation  of 
income  under  section  482  from  a  foreign 
person  to  a  related  U.S.  {}erson  is 
considered  paid  to  a  foreign  person 
unless  the  taxpayer  to  whom  the  income 
is  reallocated  has  entered  into  a 
repatriation  agreement  with  the  IRS  and 
the  agreement  eliminates  the  liability  for 
withholding  under  this  section.  For 
purposes  of  determining  the  liability  for 
withholding,  the  payment  of  income  is 
deemed  to  have  occurred  on  the  last  day 
of  the  taxable  year  in  which  the 
transactions  that  give  rise  to  the 
allocation  of  income  and  the  secondary 
adjustments,  if  any,  took  place. 

(3)  Blocked  income.  Income  is  not 
considered  paid  if  it  is  blocked  under 
executive  authority,  such  as  the 
President's  exercise  of  emergency  power 
under  the  Trading  with  the  Enemy  Act 
(50  U.S.C.  App.  5),  or  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701  et  seq).  However,  on  the 
date  that  the  blocking  restrictions  are 
removed,  the  income  that  was  blocked 
is  considered  constructively  received  by 
the  beneficial  o%imer  (and  therefore  paid 
for  purposes  of  this  section)  and  subject 
to  withholding  under  §  1.1441-1.  Any 
exemption  from  withholding  pursuant 
to  this  paragraph  (e)(3)  applies  without 
a  requirement  that  dociunentation  be 
furnished  to  the  withholding  agent 
However,  documentation  may  have  to 
be  furnished  for  purposes  of  the 
information  reporting  provisions  under 
chapter  61  of  the  Cede  and  backup 
withholding  under  section  3406.  The 


exemption  from  withholding  granted  by 
this  paragraph  (e)(3)  is  not  a 
determination  that  the  amounts  are  not 
fixed  or  determinable  annual  or     - 
periodical  income. 

(4)  Special  rules  for  dividends.  For 
purposes  of  sections  1441  and  6042,  in 
the  case  of  stock  for  which  the  record 
date  is  earlier  than  the  payment  date, 
dividends  are  considered  paid  on  the 
payment  date.  In  the  case  of  a  corporate 
reorganization,  if  a  beneficial  owner  is 
required  to  exchange  stock  held  in  a 
former  corporation  for  stock  in  a  new 
corporation  before  dividends  that  are  to 
be  paid  with  respect  to  the  stock  in  the 
new  corporation  will  be  paid  on  such 
stock,  the  dividend  is  considered  paid 
on  the  date  that  the  payee  or  beneficial 
owner  actually  exchanges  the  stock  and 
receives  the  dividend.  See  $  31.3406(a)- 
4(a)(2)  of  this  chapter. 

(5)  Certain  interest  accrued  by  a 
foreign  corporation.  For  piuposes  of 
section!  1441  and  6049.  a  foreign 
corporation  shall  be  treated  as  having 
made  a  payment  of  interest  as  of  the  last 
day  of  the  taxable  year  if  it  has  made  an 
election  under  §  1.884-4(c)(l)  to  treat 
accrued  interest  as  if  it  were  paid  in  that 
taxable  year. 

(6)  Payments  other  than  in  U.S. 
dollars.  For  purposes  of  section  1441,  a 
payment  includes  amounts  paid  in  a 
medium  other  than  U.S.  dollars.  See 

§  1.1441-3(e)  for  rules  regarding  the 
amount  subject  to  withholding  in  the 
case  of  such  payments. 

(f)  Effective  date.  This  section  applies 
to  payments  made  after  December  31, 
1998. 

Par.  8.  Section  1.1441-3  is  amended 
by: 

1.  Revising  the  section  heading,  and 
paragraphs  (a)  through  (f)  and  (b). 

2.  Removing  paragraphs  (g)  and  (i). 

3.  Redesignating  paragraph  (j)  as 
paragraph  (g). 

4.  Removing  the  language  "(})"  and 
adding  "(g)"  in  its  place  in  the  fourth 
sentence  of  newly  designated  paragraph 
(g)(1)  and  in  the  first  sentence  of  newly 
designated  paragraph  (g)(2). 

5.  Removing  the  language  "§  1.1441- 
7(d)"  in  the  last  sentence  of  newly 
designated  paragraph  (g)(1)  and  adding 
"S  1.1441-7(f)"  in  its  place. 

6.  Removing  the  authority  citation  at 
the  end  of  the  section. 

The  revisions  read  as  follows: 


f  1.1441-3    PalaniilnaMon  ol 
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(a)  Withholding  on  gross  amoumt 
Except  as  otherwise  provided  in 
regulations  under  section  1441,  the 
amount  subject  to  withholding  under 
S  1.1441-1  is  the  ^tMS  amount  of 
income  subject  to  witfaiM>lding  that  is 


paid  to  a  foreign  person.  Tbe  gross 
amount  of  income  subject  to 
withholding  may  not  be  reduced  by  any 
deductions,  except  to  the  extent  that  one 
or  more  personal  exemptions  are 
allowed  as  provided  under  §  1.1441- 
4(b)(6). 

(b)  Withholding  on  payment  on 
certain  (^ligations — (1)  Withholding  at 
time  of  payment  of  interest.  When 
making  a  payment  on  an  intersst- 
bearing  obligation,  a  withholding  agent 
must  withhold  under  §  1.1441-1  upon 
the  gross  amount  of  stated  interest 
payable  on  the  interest  payment  date, 
regardless  of  whether  the  payment 
constitutes  a  return  of  capital  or  the 
payment  of  income  within  the  meaning 
of  section  61.  To  the  extent  an  amount 
was  withheld  on  an  amount  of  capital 
rather  than  interest,  see  the  rules  for 
adjustments,  refunds,  or  credits  under 
§  1.1441-l(b)(8). 

(2)  No  withholding  between  interest 
payment  dates — (i)  In  general.  A     • 
withholding  agent  is  not  required  to 
withhold  under  §  1.1441-1  upon 
interest  accrued  on  the  date  of  a  sale  of 
debt  obligations  when  that  sale  occurs 
between  two  interest  payment  dates 
(even  though  the  amount  is  treated  as 
interest  under  §  1.61-7  (c)  or  (d)  and  is 
subject  to  tax  imder  section  871  or  881). 
See  §  1.6045-l(c)  for  reporting 
requirements  by  brokers  with  respect  to 
sale  proceeds.  See  §  1.61-7(c)  regarding 
the  character  of  payments  received  by 
the  acquirer  of  an  obligation  subsequent 
to  such  acquisition  (that  is,  as  a  return 
of  capital  or  interest  accrued  after  the 
acquisition).  Any  exemption  from 
withholding  pursuant  to  this  paragraph 
(b)(2)(i)  applies  without  a  requirement 
that  documentation  be  furnished  to  the 
withholding  agent  However, 
documentation  may  have  to  be 
furnished  for  purposes  of  the 
information  reporting  provisions  imder 
section  6045  or  6049  and  backup 
withholding  under  section  3406.  The 
exemption  from  withholding  granted  by 
this  paragraph  (b)(2)  is  not  a 
determination  that  the  accrued  interest 
is  not  fixed  or  determinable  annual  or 
periodical  income  under  section  871(a) 
or  881(a)  nor  does  it  constitute  an 
exemption  from  re[>orting  under 
S  1.1461-1  (b)  and  (c)  the  amount  of 
accrued  interest  paid. 

(ii)  Anti-abuse  rule.  The  exemption  in 
paragraph  (b)(2)(i)  of  this  section  does 
not  apply  if  the  sale  of  seciuities  is  part 
of  a  plan  the  principal  purpose  of  v«duch 
is  to  avoid  tax  by  selling  and 
repurchasing  securities  and  the 
withholding  agent  has  actual  knowledge 
or  reason  to  know  of  such  plan. 

(c)  Corporate  distributions — (1) 
General  rule.  A  corporation  maUng  ■ 


distribution  with  respect  to  its  stock  or 
any  intermediary  (described  in 
§  1.1441-l(e)(3)(i))  making  a  payment  of 
such  a  distribution  is  required  to 
withhold  undw  section  1441, 1442.  or 
1443  on  the  entire  amount  of  the 
distribution,  unless  it  elects  to  reduce 
the  amount  of  withholding  under  the 
provisions  of  paragraph  (c)(2)  of  this 
section.  The  exemption  fit>m 
withholding  provided  by  this  paragraph 
(c)  applies  without  any  requirement  to 
furnish  documentation  to  the 
withholding  agent.  However, 
documentation  may  have  to  be 
furnished  for  purposes  of  the 
information  reporting  provisions  under 
section  6042  or  6045  and  backup 
withholding  under  section  3406.  The 
exemption  from  withholding  granted  by 
this  paragraph  (c)  does  not  constitute  a 
determination  that  the  exempted 
amounts  are  not  fixed  or  determinable 
annual  or  periodical  income  imder 
sections  871(a)  or  881(a)  nor  does  it 
constitute  an  exemption  from  reporting 
under  §  1.1461-1  (b)  and  (c)  the  amount 
of  the  distribution. 

(2)  Exception  to  withholding  on 
distributions — (i)  In  general.  An  election 
described  in  paragraph  (c)(1)  of  this 
section  is  made  by  actually  reducing  the 
amount  of  withholding  at  the  timetnat 
the  payment  is  made.  An  intermediary 
that  makes  a  payment  of  a  distribution 
is  not  required  to  reduce  the 
withholding  based  on  the  distributing 
corporation's  estimate  of  earnings  and 
profits,  even  if  the  distributing 
corporation  itself  elects  to  reduce  the 
withholding  on  payments  of 
distributions  that  it  itself  makes  to 
foreign  persons.  Conversely,  an 
intermediary  may  elect  to  reduce  the 
amount  of  withholding  with  respect  to 
the  payment  of  a  distribution  even  if  the 
distributing  corporation  does  not  so 
elect  for  the  payments  of  distributions 
that  it  itself  makes  of  distributions  to 
foreign  persons.  The  amounts  with 
respect  to  which  a  distributing 
corporation  or  intermediary  may  elect  to 
reduce  the  withholding  are  as  follows: 

(A)  A  distributing  corporation  or 
intermediary  may  elect  to  not  withhold 
on  a  distribution  to  the  extent  it 
represents  a  nontaxable  distribution 
payable  in  stock  or  stock  rights. 

(B)  a  distributing  corporation  or 
intermediary  may  elect  to  not  withhold 
on  a  distribution  to  the  extent  it 
r^resents  a  distribution  in  part  or  fiill 
payment  in  exchange  for  stock. 

(C)  A  distributing  corporation  or 
intermediary  may  elect  to  not  withhold 
on  a  distribution  (actual  or  deemed)  to 
the  extent  it  is  not  paid  out  of 
acciunulated  wnmingn  and  profits  or 
current  earnings  and  profits,  based  on  a 


reasonable  estimate  determined  under 
parasraph  (c)(2)(ii)  of  this  section. 

(D)  A  regulated  investment  company 
or  intermediary  may  elect  to  not 
withhold  on  a  distribution  representing 
a  capital  gain  dividend  (as  defined  in 
section  852(b)(3)(C))  or  an  exempt 
interest  dividend  (as  defined  in  section 
852(b)(5)(A))  based  on  the  applicable 
procedures  described  under  paragraph 
(c)(3)  of  this  section. 

(E)  A  U.S.  Real  Property  Holding 
Corporation  (defined  in  section 
897(c)(2))  or  a  real  estate  investment 
trust  (defined  in  section  856)  or 
intermediary  may  elect  to  not  withhold 
on  a  distribution  to  the  extent  it  is 
subject  to  withholding  under  section 
1445  and  the  regulations  under  that 
section.  See  paragraph  (c)(4)  of  this 
section  for  applicable  procediues. 

(ii)  Reasonable  estimate  of 
accumulated  and  current  earnings  and 
profits  on  the  date  of  payment — (A) 
Gerteral  rule.  A  reasonable  estimate  for 
piuposes  of  paragraph  (c)(2)(i)(C)  of  this 
section  is  a  determination  made  by  the 
distributing  corporation  at  a  time 
reasonably  close  to  the  date  of  payment 
of  the  extent  to  which  the  distribution 
will  constitute  a  dividend,  as  defined  in 
section  316.  The  determination  is  based 
upon  the  anticipated  amount  of 
accumulated  earnings  and  profits  and 
current  earnings  and  profits  for  the 
taxable  year  in  which  the  distribution  is 
made,  the  distributions  made  prior  to 
the  distribution  for  which  the  estimate 
is  made  and  all  other  relevant  facts  and 
circumstances.  A  reasonable  estimate 
may  be  made  based  on  the  procedures 
described  in  §  31.3406(b)(2)-4(c)(2)  of 
this  chapter. 

(B)  Procedures  in  case  of 
underwithholding.  A  distributing 
corporation  or  intermediary  that  is  a 
withholding  agent  with  respect  to  a 
distribution  and  that  determines  at  the 
end  of  the  taxable  year  in  which  the 
distribution  is  made  that  it 
underwithheld  under  section  1441  on 
the  distribution  shall  be  liable  for  the 
amount  underwithheld  as  a  withholding 
agent  under  section  1461.  However,  for 
purposes  of  this  section  and  §  1.1461-1. 
any  amount  underwithheld  fwid  by  a 
distributing  corporation,  its  paying 
agent,  or  em  intermediary  shall  not  be 
treated  as  income  subject  to  additional 
withholding  even  if  that  amount  is 
treated  as  additional  income  to  the 
shareholders  unless  the  additional 
amount  is  income  to  the  shareholder  as 
a  result  of  a  contractual  arrangement 
between  the  parties  regarding  the 
satisfaction  of  the  shareholder's  tax* 
liabilities.  In  addition,  no  penalties  shall 
be  imposed  for  failure  to  mthhoid  and 
deposit  the  tax  if— 
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(1)  The  distributing  corpontion  made 
a  reasonable  estimate  as  provided  in 
paragraph  (c)(2)(ii)(A)  of  this  section; 
and 

{2)  Either^ 

(i)  The  corporation  or  intermediary 
pays  over  the  underwithheld  amount  on 
or  before  the  due  date  for  filing  a  Form 
1042  for  tlie  calendar  3rear  in  which  the 
distribution  is  made,  pursuant  to 
§  1.1461-2(bh  or 

(ij)  The  corporation  or  intermediary  is 
not  a  calendar  year  taxpayer  and  it  files 
an  amended  return  on  Form  1042X  (or 
such  other  form  as  the  Commissioner 
may  prescribe)  for  the  calendar  year  in 
which  the  distribution  is  made  and  pays 
the  underwithheld  amount  and  interest 
within  60  days  after  the  close  of  the 
taxable  year  in  which  the  distribution  is 
made. 

(C)  Reliance  by  intermediary  on 
reasonable  estimate.  For  purposes  of 
determining  whether  the  payment  of  a 
corporate  distribution  is  a  dividend,  a 
withholding  agent  that  is  not  the 
distributing  corporation  may,  absent 
actual  knowledge  or  reason  to  know 
otherwise,  rely  on  representations  made 
by  the  distributing  corporation 
regarding  the  reasonable  estimate  of  the 
anticipated  accumulated  and  current 
earnings  and  profits  made  in  accordance 
with  paragraph  (c)(2)(ii)(A)  of  this 
section.  Failure  by  the  withholding 
agent  to  withhold  the  required  amount 
due  to  a  failure  by  the  distributing 
corporation  to  reasonably  estimate  the 
portfon  of  the  distribution  treated  as  a 
dividend  or  to  properly  communicate 
the  information  to  the  withholding 
agent  shall  be  imputed  to  the 
distributing  corporation.  In  such  a  case, 
the  Internal  Revenue  Service  (IRS)  may 
collect  from  the  distributing  corporation 
any  underwithheld  amount  and  subject 
the  distributing  corporation  to 
applicable  interest  and  penalties  as  a 
withholding  agent. 

OD)  Example.  The  rules  of  this 
paragraph  (c)(2)  are  illustrated  by  the 
following  example: 

Bxampk.  (i)  Facts.  Corporation  X,  a 
publicly  traded  corporation  with  both  U.S. 
and  foreign  shareholders  and  a  calendar  year 
taxpayer,  has  an  accumulated  deficit  in 
earnings  and  profits  at  the  close  of  2000.  In 
2001.  Corporation  X  generates  $1  million  of 
current  earnings  and  profits  each  month  and 
makes  an  $18  million  distribution,  resulting 
in  a  Si  2  miilioa  dividend.  Corporation  X 
plans  to  maks  an  additional  $18  million 
distribution  on  October  1,  2002. 
Approximately  one  month  before  that  date. 
Corporation  X's  management  receives  an 
internal  report  from  its  legal  and  accounting 
department  concerning  Corporation  X's 
estimated  current  earnings  and  profits.  The 
report  states  that  Corporation  X  should 
generate  only  $5.1  million  of  current  earnings 


and  profits  by  the  close  of  the  third  quarter 
due  to  costs  relating  to  substantial 
organizational  and  product  changes,  but 
these  changes  will  enable  Corporation  X  to 
generate  $1.3  million  of  earnings  and  profits 
monthly  for  the  last  quarter  of  the  2002  fiscal 
yoar.  Thus,  the  total  amount  of  current  and 
—mingn  and  profits  for  2002  is  estimated  to 
be  S9  million. 

(ii)  Analysis.  Based  on  the  bets  in 
paragraph  (i)  of  this  Example,  including  the 
bet  that  earnings  and  profits  estimate  was 
made  witliin  a  reasonable  time  before  the 
distribution.  Corporation  X  can  rely  on  the 
estimate  under  paragraph  (c)(2)(ii)(A}  of  this 
section.  Therefore,  Corporation  X  may  treat 
S9  million  of  the  S18  million  of  the  October 
1,  2002,  distribution  to  foreign  shareholders 
as  a  non-dividend  distribution. 

(3)  Special  rules  in  the  case  of 
distributions  from  a  regulated 
investment  company— (i)  General  rule. 
If  the  amoimt  of  any  distributions 
designated  as  being  subject  to  section 
852(b)(3)(C)  or  (5)(A)  exceeds  the 
amount  that  may  be  designated  under 
those  sections  for  the  taxable  year,  then 
no  penalties  will  be  asserted  for  any 
resulting  underwithholding  if  the 
designations  were  based  on  a  reasonable 
estimate  (made  pursuant  to  the  same 
procedures  as  are  described  in 
paragraph  (c)(2)(ii)(A)  of  this  section) 
and  the  adjustments  to  the  amount 
withheld  are  made  within  the  time 
period  described  in  paragraph 
(c)(2)(ii)(B)  of  this  section.  Any  ' 
adjustment  to  the  amount  of  tax  due  and 
paid  to  the  IRS  by  the  withholding  agent 
as  a  result  of  iinderwithholding  shall 
not  be  treated  as  a  distribution  for 
purposes  of  section  562(c)  and  the 
regulations  thereunder.  Any  amount  of 
U.S.  tax  that  a  foreign  shareholder  is 
treated  as  having  paid  on  the 
undistributed  capital  gain  of  a  regulated 
investment  company  under  section 
852(b)(3)(D)  may  be  claimed  by  the 
foreign  shareholder  as  a  credit  or  refund 
under  §  1.1464-1. 

(ii)  Reliance  by  intermediary  on 
reasonable  estimate.  For  purposes  of 
determining  whether  a  (wyment  is  a 
distribution  designated  as  subject  to 
section  852(b)  (3)(C)  or  (5)(A),  a 
withholding  agent  that  is  not  the 
distributing  regulated  investment 
company  may,  absent  actual  knowlctdge 
or  reason  to  know  otherwise,  rely  on  the 
designations  that  the  distributing 
company  represents  have  been  made  in 
accordance  %vith  paragraph  (c)(3)(i)  of 
this  section.  Failure  by  the  withholding 
agent  to  withhold  the  required  amount 
due  to  a  failure  by  the  regulated 
investment  company  to  reasonably 
estimate  the  required  amounts  or  to 
properly  communicate  the  relevant 
information  to  the  withholding  agent 
shall  be  imputed  to  the  distributing 


company.  In  such  a  case,  the  IRS  may 
collect  from  the  distributing  company 
any  imderwithheld  amount  and  subject 
the  company  to  applicable  interest  and 
penalties  as  a  withholding  agent 

(4)  Coordination  with  withholding 
under  section  1445 — (i)  In  general.  A 
distribution  frtsm  a  U.S.  Real  Property 
Holding  Corporation  (USRPHC)  (or  from 
a  corporation  that  was  a  USRPHC  at  any 
time  during  the  five-year  period  ending 
on  the  date  of  distribution)  with  respect 
to  stock  that  is  a  U.S.  real  property 
interest  under  section  897(c)  or  from  a 
Real  Estate  Investment  Trust  (RETT) 
with  respect  to  its  stock  is  subject  to  the 
withholding  provisions  under  section 
1441  (or  section  1442  or  1443)  and 
section  1445.  A  USRPHC  making  a 
distribution  shall  be  treated  as  satisfying 
its  withholding  obligations  under  both 
sections  if  it  withholds  in  accordance 
with  one  of  the  procedures  described  in 
either  paragraph  (c)(4)(i)  (A)  or  (B)  of 
this  section.  A  USRPHC  must  apply  the 
same  withholding  procedtue  to  ^1  the 
distributions  made  during  the  taxable 
year.  However,  the  USRPHC  may 
change  the  applicable  withholding 
procedure  from  year  to  year.  For  rules 
regarding  distributions  by  REITs,  see 
paragraph  (c)(4)(i)(C)  of  this  section. 

(A)  Withholding  under  section  1441. 
The  USRPHC  may  choose  to  withhold 
on  a  distribution  only  under  section 
1441  (or  1442  or  1443)  and  not  tmder 
section  1445.  In  such  a  caso,  the 
USRPHC  must  withhold  imder  section 
1441  (or  1442  or  1443)  on  the  full 
amount  of  the  distribution,  whethw  or 
not  any  portion  of  the  distribution 
represents  a  return  of  basis  or  capital 
gain.  If  a  reduced  tax  rate  under  an 
income  tax  treaty  applies  to  the 
distribution  by  the  USRPHC,  then  the 
applicable  rate  of  withholding  on  the 
distribution  shall  be  no  less  than  10- 
percent,  unless  the  applicable  treaty 
specifies  an  applicable  lower  rate  for 
distributions  from  a  USRPHC,  in  which 
case  the  lower  rate  may  apply. 

(B)  Withholding  under  both  sections 

1441  and  1445.  As  an  alternative  to  the 
procedtue  described  in  paragraph 
(c)(4)(i)(A)  of  this  secUon,  a  USRPHC 
may  choose  to  withhold  imder  both 
sections  1441  (or  1442  or  1443)  and 
1445  imder  the  procedures  set  forth  in 
this  paragraph  (c)(4)(i)(B).  The  USRPHC 
must  make  a  reasonable  estimate  of  the 
portion  of  the  distribution  that  is  a 
dividend  under  paragraph  (c)(2)(ii)(A)  of 
this  section,  and  must — 

{!)  Withhold  under  section  1441  (or 

1442  or  1443)  on  the  portion  of  the 
distribution  that  is  estimated  to  be  a 
dividend  under  paragraph  (c)(2)(ii)(A)  of 
this  section;  and 
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[2]  Withhold  under  section  1445(e)(3) 
and  §  1.1445-5(e)  on  the  remainder  of 
the  distribution  or  on  such  smaller 
portion  based  on  a  withholding 
certificate  obtained  in  accordance  with 
§  1.1445-5(e)(2)(iv). 

(C)  Coordination  with  RETT 
withholding.  Withholding  is  required 
under  section  1441  (or  1442  or  1443)  on 
the  portion  of  a  distribution  from  a  RETT 
that  is  not  designated  as  a  capital  gain 
dividend  or  return  of  basis.  Withholding 
is  required  luider  section  1445  on  the 
portion  of  the  distribution  designated  by 
a  RETT  as  a  capital  gain  dividend.  See 
§1.1445-8. 

(ii)  Intermediary  reliance  rule.  A 
withholding  agent  that  is  not  the 
distributing  USRPHC  must  withhold 
under  paragraph  (c)(4)(i)  of  this  section, 
but  may,  absent  actual  knowledge  or 
reason  to  know  otherwise,  rely  on 
representations  made  by  the  USRPHC 
regarding  the  determinations  required 
under  paragraph  (c)(4)(i)  of  this  section. 
Failure  by  the  withholding  agent  to 
withhold  the  required  amount  due  to  a 
failure  l^  the  distributing  USRPHC  to 
make  these  determinations  in  a 
reasonable  manner  or  to  properly 
communicate  the  determinations  to  the 
withholding  agent  shall  be  imputed  to 
the  distributing  USRPHC.  In  such  a 
case,  the  IRS  may  collect  frt>m  the 
distributing  USRPHC  any 
underwithheld  amount  and  subject  the 
distributing  USRPHC  to  applicable 
interest  and  penalties  as  a  withholding 
agent. 

(d)  Withholding  on  payments  that 
include  an  undetermined  amount  of 
income — (1)  In  general.  Where  the 
withholding  agent  makes  a  payment  and 
does  not  know  at  the  time  of  payment 
the  amount  that  is  subject  to 
withholding  because  the  determination 
of  the  source  of  the  income  or  the 
calculation  of  the  amount  of  income 
subject  to  tax  depends  upon  facts  that 
are  not  known  at  the  time  of  {>ayment, 
then  the  withholding  agent  must 
withhold  an  amount  under  §  1.1441-1 
based  on  the  entire  amount  paid  that  is 
necessary  to  assure  that  the  tax  withheld 
is  not  less  than  30  percent  (or  other 
applicable  percentage)  of  the  amount 
that  will  subsequently  be  determined  to 
be  frt)m  sources  within  the  United 
States  or  to  be  income  subject  talax. 
The  amount  so  withheld  shall  not 
exceed  30  percent  of  the  amount  paid. 
In  the  alternative,  the  withholding  agent 
may  make  a  reasonable  estimate  of  the 
amount  from  U.S.  sources  or  of  the 
taxable  amount  and  set  aside  a 
corresponding  portion  of  the  amount 
due  imder  the  transaction  and  hold  such 
ptwtion  in  escrow  until  the  amount  from 
U.S.  sources  or  the  taxable  amount  can 


be  determined,  at  which  point 
withholding  becomes  due  under 
§  1.1441-1.  See  §  1.1441-l{b)(8) 
regarding  adjustments  in  the  case  of 
overwithholding.  The  provisions  of  this 
paragraph  (dKl)  shall  not  apply  to  the 
extent  that  other  provisions  of  the 
regulations  under  chapter  3  of  the 
Internal  Revenue  Code  (Code)  specify 
the  amount  to  be  withheld,  if  any,  when 
the  withholding  agent  lacks  knowledge 
at  the  time  of  payment  (e.g.,  lack  of 
reliable  knowledge  regarding  the  status 
of  the  payee  or  beneficial  owner, 
addressed  in  §  1.1441-l(b)(3),  or  lack  of 
knowledge  regarding  the  amoimt  of 
original  issue  discount  under  §  1.1441- 

2mm 

(2)  Withholding  on  certain  gains. 
Absent  actual  knowledge  or  reason  to 
know  otherwise,  a  withholding  agent 
may  rely  on  a  claim  regarding  the 
amount  of  gain  described  in  S  1.1441- 
2(c)  if  the  beneficial  owner  withholding 
certificate,  or  other  appropriate 
withholding  certificate,  states  the 
beneficial  owner's  basis  in  the  property 
giving  rise  to  the  gain.  In  the  al»ence  of 
a  reliable  representation  on  a 
withholding  certificate,  the  withholding 
agent  must  withhold  an  amount  under 
§  1.1441-1  that  is  necessary  to  assure 
that  the  tax  withheld  is  not  less  than  30 
percent  (or  other  applicable  percentage) 
of  the  recognized  gain.  For  this  purpose, 
the  recognized  gain  is  determined 
without  regard  to  any  deduction 
allowed  by  the  Code  from  the  gains.  The 
amount  so  withheld  shall  not  exceed  30 
percent  of  the  amount  payable  by  reason 
of  the  transaction  giving  rise  to  the 
recognized  gain.  See  §  1.1 44 1-1  (b)(8) 
regarding  adjustments  in  the  case  of 
overwithholding. 

(e)  Payments  other  than  in  U.S. 
dollars — (1)  In  general.  The  amount  of  a 
payment  made  in  a  medium  other  than 
U.S.  dollars  is  measured  by  the  fair 
market  value  of  the  property  or  services 
provided  in  lieu  of  U.S.  dollars.  The 
withholding  agent  may  liquidate  the 
property  prior  to  payment  in  order  to 
withhold  the  required  amount  of  tax 
under  section  1441  or  obtain  payment  of 
the  tax  from  an  alternative  source. . 
However,  the  obligation  to  withhold 
under  section  1441  is  not  deferred  even 
if  no  alternative  source  can  be  located. 
Thus,  for  purposes  of  withholding 
under  chapter  3  of  the  Code,  the 
provisions  of  §  31.3406(h)-2(b)(2Hii)  of 
this  chapter  (relating  to  backup 
withholding  from  another  source)  shall 
not  apply.  If  the  withholding  agent 
satisfies  the  tax  liability  related  to  such 
payments,  the  rules  of  paragraph  (f)  of 
this  section  apply. 

(2)  Payments  in  foreign  currency.  If 
the  amount  subject  to  withholding  tax  is 


paid  in  a  currency  other  than  the  U.S. 
dollar,  the  amount  of  withholding  under 
section  1441  shall  be  determined  by 
applying  the  applicable  rate  of 
withholding  to  the  foreign  currency 
amount  and  converting  the  amount 
withheld  into  U.S.  dollars  on  the  date  of 
payment  at  the  spot  rate  (as  defined  in 
§  1.988-1  (d)(1))  in  effect  on  that  date.  A 
withholding  agent  making  regular  or 
frequent  payments  in  foreign  currency 
may  use  a  month-end  spot  rate  or  a 
monthly  average  spot  rate.  A  spot  rate 
convention  must  be  used  consistently 
for  all  non-dollar  amounts  withheld  and 
from  year  to  year.  Such  convention 
cannot  be  changed  without  the  consent 
of  the  Commissioner.  The  U.S.  dollar 
amount  so  determined  shall  be  treated 
by  the  beneficial  owner  as  the  amount 
of  tax  paid  on  the  income  for  purposes 
of  determining  the  final  U.S.  tax  liability 
and,  if  applicable,  claiming  a  refund  or 
credit  of  tax. 

(f)  Tax  liability  of  beneficial  o¥mer 
satisfied  by  withholding  agent — (1) 
General  rule.  In  the  event  that  the 
satisfaction  of  a  tax  liability  of  a 
beneficial  owner  by  a  withholding  agent 
constitutes  income  to  the  beneficial 
owner  and  such  income  is  of  a  type  that 
is  subject  to  withholding,  the  amount  of 
the  payment  deemed  made  by  the 
withholding  agent  for  purposes  of  this 
paragraph  (f)  shall  be  determined  under 
the  gross-up  formula  provided  in  this 
paragraph  (0(1)-  Whether  the  payment 
of  the  tax  by  the  withholding  agent 
constitutes  a  satisfaction  of  the 
beneficial  owner's  tax  liability  and 
whether,  as  such,  it  constitutes 
additional  income  to  the  beneficial 
owner,  must  be  determined  under  all 
the  facts  and  circumstances  surrounding 
the  transaction,  including  any 
agreements  between  the  parties  and 
applicable  law.  The  formula  described 
in  this  paragraph  (f)(1)  is  as  follows: 

Gross  piymetu 
-  without  withfaoldiin 

(2)  Example.  The  following  example 
illustrates  Uie  provisions  of  ^is 
paragraph  (f): 

Example.  College  X  awards  a  qualified 
scholarship  within  the  meaning  of  section 
117(b)  to  foreign  student,  PS,  who  is  in  the 
United  States  on  an  F  visa.  PS  is  a  resident 
of  a  country  that  does  not  have  an  income  tax 
treaty  with  the  United  States.  The 
scholarship  is  $20,000  to  be  applied  to 
tuition,  mandatory  fees  and  books,  plus 
benefits  in  kind  consisting  of  room  and  board 
and  roundtrip  air  transportation.  College  X 
agrees  to  pay  any  U.S.  income  tax  owed  by 
FS  with  respect  to  the  scholarship.  The  fair 
market  value  of  the  room  and  board 
measured  by  the  amount  Coliese  X  itiigM 
noB-acholarahip  students  is  S6,00e.  The  coat 
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of  the  roundtrip  air  tniuportatioa  is  $2,600. 
Therefore,  the  total  fiair  market  value  of  the 
scholarship  received  by  FS  is  S28.600. 
HowBvet,  die  amount  taxable  is  limited  to  the 
Cut  market  value  of  the  benefits  in  kind 
(SA.&OO)  because  the  portion  of  the 
scholarship  amount  for  tuition,  fiees.  and 
books  is  not  included  in  gross  income  under 
section  117.  The  applicable  rate  of 
withholding  is  14  percent  under  section 
1441(b).  Therefore,  under  the  gross-up 
formoia.  College  X  is  deemed  to  make  a 
payment  of  $10,000  ($«.600  divided  by  (1- 
.14).  The  U.S.  tax  that  must  be  deducted  and 
withheld  bota  the  payment  under  section 
144lCb)  is  $1,400  (.14x$10.000).  College  X 
reports  scholarship  income  of  $30,000  and 
$l.4O0  of  U.S.  tax  withheld  on  Forms  1042 
and  1042-S. 
•         •         •         •         • 

(h)  Effective  date.  Except  as  otherwise 
provided  in  paragraph  (g)  of  this 
section,  this  section  applies  to  payments 
made  after  December  31, 1998. 

Par.  9.  Section  1.1441-4  is  amended 
by: 

1.  Revising  the  section  heading,  and 
paragraph  (a). 

2.  Paragraph  (bKl)  is  amended  by: 

a.  Revising  of  paragraphs  (b)(l)(i)  and 
(b)(l)(u). 

b.  Removing  the  period  at  the  end  of 
paragraph  (b)(l)(iii)  and  adding  a 
semicolon  in  its  place. 

c.  Removing  the  language  "or"  at  the 
end  of  paragraph  (b)(l)(iv)  and  adding  a 
semicolon  in  its  place. 

d.  Removing  the  period  at  the  end  of 
paragraph  (b)(lKv)  and  adding  "  ;  or"  in 
its  place. 

e.  Adding  paragraph  (b)(l)(vi). 

3.  Adding  four  sentences  at  the  end  of 
paragraph-(b)(2)(i). 

4.  Paragraph  (b)(2)(ii)  is  amended  by: 

a.  Revising  paragraph  (b)(2Mii) 
heading  and  introductory  text,  and 
paragraph  (b)(2)(ii)(A). 

b.  Redesignating  paragraph 
(bK2Kii)(H)  as  paragraph  (b)(2)(ii)(J)  and 
amending  newly  designated  paragraph 
(b)(2)(ii)0)  by  removing  the  period  and 
adding  ";  and"  in  its  place. 

c.  Redesignating  paragraphs  (b)(2)(ii) 
(B),  (C),  (D),  (E).  (F)  and  (G)  as 
paragraphs  (b)(2Ku)(D),  (B),  (F).  (G).  (H) 
and  (I),  respectively. 

d.  Adding  new  paragraphs 
(b)(2)(ii)(B),  (C),  and  (K). 

e.  Removing  the  period  at  the  end  of 

.  newly  designated  paragraph  (b)(2)(ii)(D) 
and  the  comma  at  the  end  of  newly 
designated  paragraphs  (b)(2)(iiKE),  (F). 
(C).  and  (H)  and  adding  a  semicolon  in 
each  place. 

f.  Removing  the  language  ",  and"  and 
adding  a  semicolon  in  its  place  in  newly 
designated  paragraph  (bX2)(iiKI)- 

5.  Removing  the  concliuUng  text 
immediately  foUowring  paragraph 
CbK2KivKC). 


6.  Revising  paragraph  (b)(2Kv). 

7.  Removing  the  language  "statement" 
and  adding  the  language  "withholding 
certificate"  in  each  place  in  paragraph 

(b)(2)(i). 

a.  Rranoving  the  language  "Director  of 
the  Foreign  Operations  District"  in 
paiagtaphs  (b)(2)(i)  fourth  sentence. 
(bKZXiii)  fotirth  and  fifth  sentences,  and 
(b)(3)  first  sentence,  and  adding  the 
language  "Assistant  Commissioner 
(International)"  in  each  place. 

9.  Adding  paragraph  (d)(6). 

10.  Revising  paragraphs  (c).  (d),  (e). 
(f),  and  (g) . 

11.  Removing  paragraphs  (h)  and  (i). 

12.  Removing  the  OKffl  parenthetical 
and  the  authority  citation  at  the  end  of 
the  section. 

The  revisions  and  additions  read  as 
follows: 

{1.1441-4    Exemptions  from  wHtihokMng 
for  certain  effecthMly  oonnacted  Inconw 
and  other  amounts. 

(a)  Certain  income  connected  with  a 
U.S.  trade  or  business — (1)  In  general. 
No  withholding  is  required  under 
section  1441  on  income  otherwise 
subject  to  withholding  if  the  income  is 
(or  is  deemed  to  be)  effectively 
coimected  with  the  conduct  of  a  trade 
or  business  within  the  United  States  and 
is  includible  in  the  beneficial  owner's 
gross  income  for  the  taxable  year.  For 
purposes  of  this  paragraph  (a),  an 
amount  is  not  deemed  to  be  includible 
in  gross  income  if  the  amount  is  (or  is 
deemed  to  be)  effectively  connected 
with  the  conduct  of  a  trade  or  business 
within  the  United  States  and  the 
beneficial  owner  claims  an  exemption 
from  tax  under  an  income  tax  treaty 
because  the  income  is  not  attributable  to 
a  permanent  establishment  in  the 
United  States.  To  claim  a  reduced  rate 
of  withholding  because  the  income  is 
not  attributable  to  a  permanent 
establishment,  see  §  1.1441-6(b)(l).  This 
paragraph  (a)  does  not  apply  to  income 
of  a  foreign  corporation  to  which  section 
543(a)(7)  applies  for  the  taxable  year  or 
to  compensation  for  personal  services 
performed  by  an  individual.  See 
paragraph  (b)  of  this  section  for 
compensation  for  personal  services 
performed  by  an  individual. 

(2)  Withholding  agent's  reliance  on  a 
claim  of  effectively  connected  income — 
(i)  In  general.  Absent  actual  knowledge 
or  reason  to  know  otherwise,  a 
withholding  agent  may  rely  on  a  claim 
of  exemption  based  upon  paragraph 
(aKl)  of  this  section  if,  prior  to  the 
payment  to  the  foreign  person,  the 
withholding  agent  can  reliably  associate 
the  payment  with  a  Form  W-S  upon 
which  it  can  rely  to  treat  the  pajrment 
as  made  to  a  forei^  beneficial  owmer  in 


accordance  with  §  1.1441-l(e)(l)(ii).  For 
purposes  of  this  paragraph  (a),  a 
withholding  certificate  is  valid  only  if. 
in  addition  to  other  applicable 
requirements,  it  includes  the  taxpayer 
identifying  number  of  the  person  whose 
name  is  on  the  Form  W-8  and 
represents,  imder  penalties  of  perjury, 
that  the  amounts  for  which  the 
certificate  is  furnished  are  effectively 
connected  with  the  conduct  of  a  trade 
or  business  in  the  United  States.  In  the 
absence  of  a  reliable  claim  that  the 
income  is  efiiactively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States,  the  income  is  presumed 
not  to  be  effectively  connected,  except 
as  otherwise  provided  in  paragraph  (a) 
(2)(ii)  or  (3)  of  this  section.  See 
§  1.1441-l(e)(4)(ii)(C)  for  the  period  of 
validity  applicable  to  a  certificate 
provided  under  this  section  and 
§  1.1441-l(e)(4)(ii)(D)  for  changes  in 
circumstances  arising  during  the  taxable 
year  indicating  that  the  income  to  which 
the  certificate  relates  is  not,  or  is  no 
longer  expected  to  be,  effectively 
connected  with  the  conduct  of  a  trade 
or  business  within  the  United  States.  A 
withholding  certificate  shall  be  effective 
only  for  the  item  or  items  of  income 
specified  therein.  The  provisions  of 
§  1.1441-l(b)(3)(iv)  dealing  with  a  90- 
day  grace  period  shall  apply  for 
purposes  of  this  section. 

(ii)  Special  rules  for  U.S.  bmnches  of 
foreign  persons — (A)  U.S.  branches  of 
certain  foreign  banks  or  foreign 
insurance  companies.  A  payment  to  a 
U.S.  branch  described  in  §  1.1441-  ■ 
l(b)(2)(iv)(A)  is  presumed  to  be 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  without  the  need  to  furnish  a 
certificate,  unless  the  U.S.  branch 
provides  a  U.S.  branch  withholding 
certificate  described  in  §  1.1441- 
l(e)(3)(v)  that  represents  otherwise.  If  no 
certificate  is  furnished  but  the  income  is 
not,  in  fact,  effectively  connected 
income,  then  the  branch  must  withhold 
whether  the  payment  is  collected  on 
behalf  of  other  persons  or  on  behalf  of 
another  branch  of  the  same  entity.  See 
§  1.144 l-l(b)  (2)(iv)  and  (6)  for  general 
rules  applicable  to  payments  to  U.$. 
branches  of  foreign  persons. 

(B)  Other  U.S.  branches.  See  §  1.1441- 
l(b)(2)(iv)(E)  for  similar  procedures  for 
other  U.S.  branches  to  the  extent 
provided  in  a  determination  letter  from 
the  district  director  or  the  Assistant 
Commissioner  (International). 

(3)  Income  on  notional  principal 
contracts — (i)  Geneml  rule.  A   . 
withholding  agent  that  pays  amounts 
attributable  to  a  notional  principal 
contract  described  in  §  1.863-7(a)  or 
1.98S-2(e)  shall  have  no  obligation  to 
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withhold  on  the  amounts  paid  under  the 
terms  of  the  nodonal  principal  contract 
regardless  of  whether  a  withholding 
certificate  is  provided.  However,  a 
withholding  agent  must  file  returns 
under  §  1.1461-l(b)  and  (c)  reporting 
the  income  that  it  must  treat  as  paid  to 
a  foreign  person  and  as  effectively 
connected  with  the  conduct  of  a  trade 
or  business  in  the  United  States  under 
the  provisions  of  this  paragraph  (a)(3). 
Except  as  otherwise  provided  in 
paragraph  (a)(3)(ii)  of  this  section,  a 
witbholding  agent  must  so  treat  the 
income  unless  it  can  reliably  associate 
the  payment  with  a  withholding 
certificate  upon  which  it  can  rely  to 
treat  the  pa)rment  as  an  amount  that  is 
not  effectively  connected.  Income  on  a 
notional  principal  contract  does  not 
include  the  amount  characterized  as 
interest  under  the  provisions  of  §  1.446- 
3(R)(4). 

(ii)  Exception  for  certain  payments.  A 
payment  to  a  foreign  financial 
institution  (within  the  meaning  of 
§  1.165-12(c)(l)(iv))  shall  not  be  treated 
as  efiiactively  connected  with  the 
conduct  of  a  trade  or  business  within 
the  United  States  for  purposes  of 
paragraph  (a)(3}(i)  of  this  section  even  if 
no  withholding  certificate  is  furnished  if 
the  payee  provides  a  representation  in  a 
master  agreement  that  governs  the 
transactions  in  notional  principal 
contracts  between  the  parties  (for 
example  an  International  Swaps  and 
Derivatives  Association  (ISDA) 
Agreement,  including  the  Schedule 
thereto)  or  in  the  confirmation  on  the 
particular  notional  principal  contract 
transaction  that  the  coimterparty  is  a 
U.S.  person  or  a  non-U.S.  branch  of  a 
foreign  person. 

(b)'   *•(!)*•   • 

(i)  Such  compensation  is  subject  to 
withholding  under  section  3402 
(relating  to  withholding  on  wages)  and 
the  regulations  under  that  section; 

i(ii)  Such  compensation  would  be 
subject  to  withholding  under  section 
3402  but  for  the  provisions  of  section 
3401(a)  (not  including  paragraph  (a)(6) 
of  that  section)  and  the  regulations 
under  that  section.  This  paragraph 
(b)(l)(ii)  does  not  apply  to  payments  to 
a  nonresident  alien  individu^  from  any 
trust  described  in  section  401(a).  any 
annuity  plan  described  in  section 
403(a),  or  any  annuity,  custodial 
account,  or  retirement  income  account 
described  in  section  403(b).  Instead, 
these  payments  are  subject  to 
withholding  under  this  section  to  the 
extent  they  are  exempted  from  the 
definition  of  wages  under  section 
3401(a)(12)  or  to  the  extent  they  are 
from  an  annuity,  custodial  account,  or 
retirement  income.account  described  in 


section  403(b).  Thus,  for  example, 
payments  to  a  nonresident  alien 
individual  from  a  trust  described  in 
8ection^401(a)  are  subject  to  withholding 
under  section  1441  and  not  under 
section  3405  or  3406; 
•        •        •        •        • 

(vi)  Compensation  that  is  exempt  from 
withholding  under  section  3402  by 
reason  of  section  3402(e},  provided  that 
the  employee  and  his  employer  enter 
into  an  agreement  under  section  3402(p) 
to  provide  for  the  withholding  of 
income  tax  upon  payments  of  amounts 
described  in  §  31.3401(a)-3(b)(l)  of  this 
chapter.  An  employee  who  desires  to 
enter  into  such  an  agreement  should 
furnish  his  employer  with  Form  W-4 
(withholding  exemption  certificate)  (or 
such  other  form  as  the  Internal  Revenue 
Service  (IRS)  may  prescribe).  See 
section  3402(f)  and  the  regulations 
thereunder  and  §  31.3402(p)-l  of  this 
chapter. 

(2)*  *  "(i)*  *  •  The  withholding 
agent  may  rely  on  an  accepted 
withholding  certificate  only  if  the  IRS 
has  not  objected  to  the  certificate.  For 
purposes  of  this  paragraph  (b)(2)(i),  the 
IRS  will  be  considered  to  have  not 
objected  to  the  certificate  if  it  has  not 
notified  the  withholding  agent  within  a 
10-day  period  begiiming  from  the  date 
that  the  withholding  certificate  is 
forwarded  to  the  IRS  pursuant  to 
paragraph  (b)(2)(v)  of  this  section.  After 
expiration  of  the  10-day  period,  the 
withholding  agent  may  rely  on  the 
withholding  certificate  retroactive  to  the 
date  of  the  first  payment  covered  by  the 
certificate.  The  fact  that  the  IRS  does  not 
object  to  the  withholding  certificate 
within  the  10-day  period  provided  in 
this  paragraph  (b)(2Ki)  shall  not 
preclude  the  IRS  from  examining  the 
withholding  agent  at  a  later  date  in  light 
of  facts  that  the  withholding  agent  knew 
or  had  reason  to  know  regarding  the 
payment  and  eligibility  for  a  reduced 
rate  and  that  were  not  disclosed  to  the 
IRS  as  part  of  the  10-day  review  process. 

(ii)  Withholding  certificate  claiming 
Mfithholding  exemption.  The  statement 
claiming  an  exemption  from 
withholding  shall  be  made  on  Form 
8233  (or  an  acceptable  substitute  or 
such  other  form  as  the  IRS  may 
prescribe).  Form  8233  shall  be  dated, 
signed  by  the  beneficial  owner  under 
penalties  of  peijuiy,  and  contain  the 
following  information — « 

(A)  The  individual's  name,  permanent 
residence  address,  taxpayer  idiantifying 
number  (or  a  copy  of  a  completed  Form 
W-7  or  SS-S  showing  that  a  number  has 
been  applied  for),  and  the  U.S.  visa 
numbw,  if  any; 

(B)  The  individual's  current 
inuaigration  status  and  visa  Xype; 


(C)  The  individual's  original  date  of 
entry  into  the  United  Stetes; 

•  •        •        •        • 

(K)  Any  other  information  as  may  be 
required  by  the  form  or  accompanying 
instructions  in  addition  to,  or  in  lieu  of, 
the  information  described  in  this 
paragraph  (bK2)(ii). 

•  •        •        •        • 

(v)  Copies  of  Form  8233.  The 
withholding  agent  shall  forward  one 
copy  of  each  Form  8233  that  is  accepted 
under  paragraph  (b)(2Kiv)  of  this  section 
to  the  Assistant  Commissions 
(International),  within  five  days  of  such 
acceptance.  The  withholding  agant  shall 
retain  a  copy  of  Form  8233. 

•  •        •         •        • 

(6)  Personal  exemption — (i)  In 
general.  To  determine  the  tax  to  be 
withheld  at  sovirce  under  §  1.1441-1 
from  remtuieration  paid  for  personal 
services  performed  within  the  United 
States  by  a  nonresident  alien  individual 
and  from  scholarship  and  fellowship 
income  described  in  paragraph  (c)  of 
this  section,  a  withholding  agent  may 
take  into  account  one  personal 
exemption  pursuant  to  sections 
873(bK3)  and  151  regardless  of  whether 
the  income  is  effectively  connected.  For 
purposes  of  withholding  under  section 
1441  on  remuneration  for  personal 
services,  the  exemption  must  be 
prorated  upon  a  daily  basis  for  the 
period  during  which  the  personal 
services  are  performed  within  the 
United  States  by  the  nonresident  alien 
individual  by  dividing  by  365  the 
number  of  days  in  the  period  during 
which  the  individual  is  present  in  &e 
United  States  for  the  purpose  of 
performing  the  services  and  multipljring 
the  result  by  the  amount  of  the  personal 
exemption  in  effect  for  the  taxable  year. 
See  §31.3402(0(6)-1  of  this  chapter. 

(ii)  Multiple  exemptions.  More  than 
one  personal  exemption  may  be  claimed 
in  the  case  of  a  resident  of  a  contigvious 
country  or  a  national  of  the  United 
Stetes  under  section  873(b)(3).  In 
addition,  residents  of  a  coimtry  with 
which  the  United  Stetes  has  an  income 
tax  treaty  in  effect  may  be  eligible  to 
claim  more  than  one  personal 
exemption  if  the  treaty  so  provides. 
Claims  for  more  than  one  personal 
exemption  shall  be  made  on  the 
withholding  certificate  furnished  to  the 
withholding  agent  The  exemption  must 
be  prorated  on  a  daily  basis  in  the  same 
manner  as  described  in  paragraph 
(b)(6Ki)  of  this  section. 

(iii)  Special  rule  where  both  certain 
scholarship  and  compensation  income 
are  received.  The  fact  that  both  non- 
compensatoty  scholarship  income  and 
compensation  income  (including 
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compensatory  scholarship  iocome)  are 
received  during  the  taxable  jrear  does 
not  entitle  the  taxpayer  to  claim  more 
than  one  personal  exemption  amount 
(or  more  than  the  additional  amounts 
permitted  under  paragraph  (b)(6)(ii)  of 
this  section).  Thus,  if  a  nonresident 
alien  student  receives  non- 
compensatory taxable  scholarship 
income  from  one  withholding  agent  and 
compensation  Income  from  another 
withholding  agent,  no  more  than  the 
total  personal  exemption  amount 
permitted  under  the  Internal  Revenue 
Code  or  under  an  income  tax  treaty  may 
be  taken  into  account  by  both 
withholding  agents.  For  this  purpose, 
the  withholding  agent  may  rely  on  a 
representation  from  the  beneficial 
owner  that  the  exemption  amoimt 
claimed  does  not  exceed  the  amount 
permissible  under  this  section. 

(c)  Special  rules  for  scholarship  and 
fellowship  income— {1)  In  general. 
Under  section  871(c),  certain  amounts 
paid  as  a  scholarship  or  fellowship  for 
study,  training,  or  research  in  the 
United  States  to  a  nonresident  alien 
individual  temporarily  present  in  the 
United  States  as  a  nonimmigrant  under 
section  101(a)(15)  (F),  0).  (M),  or  (Q)  of 
the  Immigration  and  Nationality  Act  are 
treated  as  income  effectively  connected 
with  the  conduct  of  a  trade  or  business 
within  the  United  States.  The  amounts 
described  in  the  preceding  sentence  are 
those  amounts  that  do  not  represent 
compensation  for  services.  Such 
amounts  (as  described  in  the  second 
sentence  of  section  1441(b))  are  subject 
to  withholding  under  section  1441,  but 
at  the  lower  rate  of  14  percent  That  rate 
may  be  reduced  under  the  provisions  of 
an  income  tax  treaty.  Claims  of  a 
reduced  rate  under  an  income  tax  treaty 
shall  be  made  under  the  procedures 
described  in  §  1.1441-6(bMl).  Therefore, 
claims  for  reduction  in  withholding 
under  an  income  tax  treaty  on  amounts 
described  in  this  paragraph  (c)(1)  may 
not  be  made  on  a  Form  8233.  However, 
if  the  payee  is  receiving  both 
compensation  for  personal  services 
(including  compensatory  scholarship 
income)  and  non-compensatory 
scholarship  income  described  in  this 
paragraph  (c)(1)  bom  the  same 
withholding  agent,  claims  for  reduction 
of  withholding  on  both  types  of  income 
may  be  made  on  Form  8233. 

(2)  Alternate  withholding  election.  A 
withholding  agent  may  elect  to 
withhold  on  the  amounts  described  in 
paragraph  (c)(1)  of  this  section  at  the 
rates  applicable  under  section  3402,  as 
if  the  income  were  wages.  Such  election 
shall  be  made  by  obtaining  a  Form  W- 
4  (or  an  acceptable  substitute  or  such 
other  form  as  the  IKS  may  prescribe) 


from  the  beneficial  owner.  The  bet  that 
the  withholding  agent  asks  the 
beneficial  owner  to  furnish  a  Form 
W— 4  for  such  fellowship  or  scholarship 
income  or  to  take  such  Income  into 
account  in  preparing  such  Form 
W— 4  shall  serve  as  notice  to  the 
beneficial  owner  that  the  income  is 
being  treated  as  wages  for  purposes  of 
withholding  tax  under  section  1441. 

(d)  Annuities  received  under  qualified 
plans.  Withholding  is  not  required 
imder  section  §  1.1441-1  in  the  case  of 
any  amount  received  as  an  annuity  if 
the  amount  is  exempt  from  tax  under 
section  871(f)  and  the  regulations  under 
that  section.  The  withholding  agent  may 
exempt  the  payment  from  withholding 
if,  prior  to  payment,  it  can  reliably 
associate  the  payment  wdth 
ddciunentation  upon  which  it  can  rely 
to  treat  the  payment  as  made  to  a 
beneficial  owner  in  accordance  with 

§  1.1441-l(e)(l)(ii).  A  beneficial  owner 
withholding  certificate  furnished  for 
purposes  of  claiming  the  benefits  of  the 
exemption  under  this  paragraph  (d)  is 
valid  only  if,  in  addition  to  other 
applicable  reqiiirements,  it  contains  a 
taxpayer  identifying  number. 

(e)  Per  diem  of  certain  alien  trainees. 
Withholding  is  not  required  under 
section  1441(a)  and  §  1.1441-1  on  per 
diem  amounts  paid  for  subsistence  by 
the  United  States  Government  (directly 
or  by  contract)  to  any  nonresident  alien 
individual  who  is  engaged  in  any 
program  of  training  in  die  United  States 
under  the  Mutual  Security  Act  of  1954, 
as  amended  (22  U.S.C.  chapter  24).  This 
rule  shall  apply  even  though  such 
amounts  are  subfect  to  tax  under  section 
871.  Any  exemption  from  withholding 
pursuant  to  this  paragraph  (e)  applies 
without  a  requirement  that 
documentation  be  furnished  to  the 
withholding  agent  However, 
documentation  may  have  to  be 
furnished  for  purposes  of  the 
information  reporting  provisions  under 
section  6041  and  backup  withholding 
imder  section  3406.  The  exemption 
from  withholding  granted  by  this 
paragraph  (e)  is  not  a  determination  that 
the  amounts  are  not  fixed  or 
determinable  aimual  or  periodical 
income. 

(f)  Failure  to  receive  withholding 
certificates  timely  or  to  act  in 
accordance  with  applicable 
presumptions.  See  applicable 
procediu«s  described  in  §  1.1 441-1  (b)(7) 
in  the  event  the  withholding  agent  does 
not  hold  an  appropriate  withholding 
certificate  or  other  appropriate 
documentation  at  the  time  of  payment 
or  does  not  act  in  accordance  with 
applicable  presumptions  described  in 


paragraph  (a)  (2)(i).  (2)(u).  or  (3)  of  this 
section. 

(g)  Effective  date — (1)  General  rule. 
This  section  applies  to  payments  made 
after  December  31. 1998. 

(2)  Transition  rules.  A  withholding 
agent  that  on  E)ecember  31, 1998,  holds 
a  Form  4224  or  8233  that  is  a  valid 
certificate  as  determined  under  the. 
regulations  in  effect  prior  to  January  1, 
1999  (see  CFR  part  1  revised,  April  1, 
1997),  may  treat  the  certificate  as  a  valid 
withholding  certificate  until  its  validity 
expires  under  those  regulations  or,  if 
earlier,  until  December  31, 1999. 
Further,  the  validity  of  a  withholding 
certificate  or  statement  that  is  dated 
prior  to  January  1, 1998.  is  valid  on 
January  1, 1998,  and  would  expire  at 
any  time  during  1998,  is  extended  until 
E>ecember  31,  1998  (and  is  not  extended 
after  December  31, 1998  by  reason  of  the 
immediately  preceding  sentence).  The 
rule  in  this  paragraph  {g)(2),  however, 
does  not  apply  to  extend  the  validity 
period  of  a  withholding  certificate  that 
expires  in  1998  solely  by  reason  of 
changes  in  the  circumstances  of  the 
person  whose  name  is  on  the  certificate. 
Notwithstanding  the  three  preceding 
sentences,  a  withholding  agent  may 
choose  to  not  take  advantage  of  the 
transition  rule  in  this  paragraph  (g)(2) 
with  respect  to  one  or  more  withholding 
certificates  and,  therefore,  to  require 
new  withholding  certificates 
conforming  to  the  requirements 
described  in  this  section. 

f1.1441-4T    [Removed] 
Par.  10.  Section  1.1441-4T  is 

removed. 
Par.  11.  Sections  1.1441-5  and 

1.1441-6  are  revised  to  read  as  follows: 

f1.1441-S    WHtihoMIng  on  payments  to 
peitnersWpa,  frusta,  and  eetates. 

(a)  Rules  of  withholding  applicable  to 
payments  to  partnerships.  TTiis 
paragraph  (a)  describes  the 
determinations  that  a  withholding  agent 
must  make  when  making  a  payment  to 
a  person  that  may  be  a  partnership  (as 
defined  in  §  1.1441-l(c)(6)(ii)(C)).  Such 
determinations  are  made  in  order  to 
determine  a  withholding  agent's 
obligations  under  chapters  3  and  6l  of 
the  Internal  Revenue  Code  (Code)  and 
sections  3402,  3405,  and  3406  (and 
applicable  regiUations  under  those 
provisions)  to  withhold  and  report 
payments  of  amounts  subject  to 
withholding  under  chapter  3  of  the 
Code  and  the  regulations  thereunder. 
The  reliance  provisions  stated  in  this 
paragraph  (a)  are  subject  to  the 
presumptions  described  in  §  1.1 44 1* 
l(bK3)  and  paragraph  (d)  of  this  sectiMi. 
including  S  1.1441-l(bK3Hix)  regarding 
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the  withholding  agent's  actual 
knowledge  or  reason  to  know  that  the 
presumptions  are  not  correct.  For 
similar  presumptions  for  reporting  and 
withholding  on  amounts  not  subject  to 
withholding  under  chapter  3  of  the 
Code  (e.g.,  foreign  source  income, 
broker  proceeds)  that  may  be  paid  to  a 
foreign  partnership,  see  §  1.6049-5(d) 
(2)  through  (5). 

(1)  The  withholding  agent  must 
determine  whether  the  payee  is  a  U.S. 
or  a  foreign  person.  For  this  purpose, 
the  withholding  agent  may  treat  the 
payee  as  U.S.  or  foreign  if  it  can  reliably 
associate  the  payment  with  a  Form 
W-9  described  in  §  1.1441-l(d)  or  a 
Form  W-8  described  in  §  1.1441- 
l(e)(2)(i)  or  (3)(i).  In  the  absence  of 
documentation,  see  §  1.1441-l(b)(3)  and 
paragraph  (d)  of  this  section  for 
applicable  presumptions  of  foreign  or 
U.S.  status  and  other  relevant 
characteristics. 

(2)  If  the  payee  is  determined  to  be  a 
foreign  person,  the  withholding  agent 
must  determine  whether  the  foreign 
payee  is  acting  for  its  own  account  or  for 
the  account  of  others  (i.e.,  as  an 
intermediary,  as  defined  in  §  1.1441- 
l(e)(3)(i)).  The  withholding  agent  may 
treat  the  payee  as  a  foreign  intermediary 
if  it  can  reliably  associate  the  payment 
with  a  Form  W-8  described  in  §  1.1441- 
1(e)(3)  (ii),  (iii),  or  (v),  within  the 
meaning  of  §  1.1441-l(b)(3)(v)(A). 

(3)  If  Uie  foreign  payee  is  determined 
to  act  as  an  intermediary  described  in 
§  1.1441-l(e)(3)(i),  the  withholding 
agent  must  determine  whether  or  not 
the  payee  is  a  qualified  intermediary. 
The  withholding  agent  may  treat  the 
payee  as  a  qualified  intermediary  only 
if  it  can  reliably  associate  the  payment 
with  a  Form  W-8  described  in  §  1.1441- 
l(e)(3)(ii).  A  foreign  payee  that  is  treated 
as  an  intermediary  with  respect  to  a 
payment  is  subject  to  the  provisions 
applicable  to  intermediaries  in 

§  1.1441-l(e)  (3)  or  (5).  In  such  a  case, 
the  provisions  of  paragraph  (c)  of  this 
section  do  not  apply  to  the  payment 

(4)  If  the  foreign  payee  is  determined 
to  act  for  its  own  account  (or  is  so 
presiuned),  the  withholding  agent  must 
determine  the  status  of  the  payee  as  a 
partnership.  The  withholding  agent  may 
treat  the  payee  as  a  domestic  or  as  a 
foreign  partnership  if  it  can  reliably 
associate  the  payment  with  a  Form 
W-9  furnished  in  accordance  with 

§  1.1441-l(d)  (2)  or  (4)  (for  a  domestic 
partnership)  or  a  Form  W-6  described 
in  paragraph  (c)  (2)(iv)  or  (3)(iii)  of  this 
section  (for  a  foreign  partnership).  See 
§  1.1441-l(eH4)(viii)  for  reliance  on  the 
payee's  representations  on  a  Form  W-8. 
In  the  absence  of  documentation,  see 
§  1.1441-l(b)(3KU)  and  paragraph  (d)(2) 


of  this  section  for  applicable 
presiunptions  of  status. 

(5)  If  the  foreign  payee  is  determined 
to  be  a  foreign  partnership  and  the 
withholding  agent  has  determined  (or 
presumes)  that  the  partnership  is  acting 
for  the  accoimt  of  its  partners,  then  the 
withholding  agent  must  determine 
whether  the  payment  represents  income 
efi^ectively  connected  with  the 
partnership's  conduct  of  a  U.S.  trade  or 
business.  The  withholding  agent  may 
treat  the  payment  as  efiiectively 
connected  iJF  it  can  reliably  associate  the 
payment  with  a  Form  W-8  described  in 
paragraph  (c)(3)(iii)  of  this  section 
representing  that  the  income  is 
effectively  connected  or  if  it  so 
presiunes  in  accordance  with  the 
provisions  in  §  1.1441-4(a)  (2)(ii)  or  (3). 
In  the  absence  of  documentation,  the 
payment  is  generally  presiuned  to  be 
non-effectively  coimected.  See  §  1.1441- 
4(a)(2)(i).  See  §§  1.1461-l(c)(2)(ii)(A), 
1.6031-1  and  1.6031(b)-lT  for  reporting 
requirements  applicable  to  the 
withholding  agent  and  to  the 
partnership. 

(6)  If  the  withholding  agent  cannot 
reliably  treat  the  payment  as  effectively 
connected  income  nor  prestune  that  it  is 
so  coimected,  then  the  withholding 
agent  must  determine  whether  the 
partnership  is  a  withholding  foreign 
partnership  described  in  paragraph 
(c)(2)(i)  of  this  section.  The  withholding 
agent  may  treat  the  foreign  partnership 
as  a  withholding  partnership  if  it  can 
reliably  associate  the  payment  with  a 
Form  W-8  described  in  paragraph 
(c)(2)(iv)  of  this  section.  In  the  absence 
of  a  reliable  Form  W-8,  the  foreign 
partnership  is  presumed  to  be  a  non- 
withholding  foreign  partnership 
described  in  paragraph  (c)(3)(i)  of  this 
section.  In  such  a  case,  under  paragraph 
(c)(l)(i)  of  this  section,  the  withholding 
agent  must  treat  the  partners,  rather 
than  the  partnership,  as  payees.  See 
paragraph  (d)  of  this  section  for 
determining  the  status  of  the  partners  as 
U.S.  or  foreign  persons  in  the  absence  of 
documentation.  See  §  1.1461- 
l(c)(2)(ii)(A).  1.6031-1  and  1.6031(b)- 
IT  forreporting  requirements  applicable 
to  the  withholding  agent  and  to  the 
partnership. 

(7)  If  the  withholding  agent 
determines  that  the  payee  is  a  U.S. 
partnership,  or  so  presumes  in 
accordance  with  paragraph  (dH2)  of  this 
section  in  the  absence  of 
documentation,  the  withholding  agent  is 
not  required  to  withhold  under 
paragraph  (b)(1)  of  this  section  because 
the  partnership  is  treated  as  a  U.S. 
payee.  See  paragraph  (b)(2)  of  this 
section  for  withholding  requirements 
applicable  to  a  domestic  partnership 


with  foreign  partners.  See  §§  1.1461- 
l(c)(2)(li)(A),  1.6031-1  and  1.6031(b)- 
IT  for  reporting  requirements  applicable 
to  the  withholding  agent  and  to  the 
partnership. 

(8)  In  order  to  determine  whether  to 
rely  on  a  claim  for  a  reduced  rate  under 
a  tax  treaty  by  a  person  that  the 
withholding  agent  treets  as  a 
partnership  or  as  a  partner  in  a 
partnership,  the  withholding  agent  must 
apply  the  provisions  of  §  1.894-lT(d). 
For  applicable  procedures  r^arding 
reliance  by  a  withholding  agent  on  a 
claim  for  benefits  under  a  tax  treaty  in 
such  a  situation,  see  §  1.1441-6(bH4). 

(b)  Domestic  partnerships — (1) 
Exemption  from  withholding  on 
payment  to  domestic  partnerships.  A 
payment  to  a  person  that  the 
withholding  agent  may  treat  as  a 
domestic  partnership  is  treated  as  a 
payment  to  a  U.S.  payee.  Therefore,  a 
payment  to  a  domestic  partnership  is 
not  subject  to  withholding  under  section 
1441  even  though  it  may  have  partners 
that  are  foreign  persons.  A  withholdii^ 
agent  may  treat  the  person  to  whom  the 
payment  is  made  as  a  domestic 
partnership  if  it  can  reliably  associate 
the  payment  with  a  Form  W-9 
funtished  by  the  partnership  in 
accordance  with  the  procedures  under 
§  1.1441-l(d)  (2)  or  (4)  or  based  upon 
the  presumptions  described  in 
paragraph  (d)(2)  of  this  section. 

(2)  Withholding  by  a  domestic 
partnership — (i)  In  general.  A  domestic 
partnership  is  required  to  withhold 
under  §  1.1441-1  as  a  withholding  agent 
on  the  gross  amount  of  items  of  income 
subject  to  withholding  that  are 
includible  in  the  distributive  share  of 
income  of  a  partner  that  is  a  foreign 
person.  Pursuant  to  the  authority 
provided  under  section  702(a).  each 
partner  shall  take  into  accoimt 
separately  its  distributive  share  of 
amounts  subject  to  withholding,  and 
thus  the  partnership,  pursuant  to 
section  703(a)(1),  shall  separately  state 
these  amounts  when  computing  its 
taxable  income.  A  partnership  shall 
withhold  when  any  distributions  that 
include  amounts  subject  to  withholding 
are  made  or  when  guaranteed  payments 
are  made.  To  the  extent  a  foreign 
partner's  distributive  share  of  an 
amount  subject  to  withholding  has  not 
been  actually  distributed,  the 
partnership  is  required  to  withhold  on 
the  partner's  distributive  share  of  that 
amount  on  the  earlier  of  the  date  that 
the  statement  required  under  section 
6031(b)  and  §  1.6031(b)-lT  to  be 
provided  to  that  partner  is  mailed  or 
otherwise  furnished  to  the  partner  or  the 
due  date  for  furnishing  that  statement  as 
provided  under  $  1.6031(b>-lT.  If  a 
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partnership  withholds  on  a  distributive 
share  before  the  amount  is  actually 
distributed  to  the  partner,  then 
withholding  is  not  required  when  the 
amount  is  subsequently  distributed. 
Withholding  on  items  of  income  that  are 
effiectively  connected  income  in  the 
hands  of  the  partners  who  are  foreign 
persons  is  governed  by  section  1446  and 
not  by  this  section.  In  such  a  case, 
partners  in  a  domestic  partnership  are 
not  required  to  furnish  a  withholding 
certificate  in  order  to  claim  an 
exemption  from  withholding  under 
section  1441(cMl)  and  §  1.1441-4. 

(ii)  Determination  by  the  domestic 
partnership  of  the  partners'  status.  For 
purposes  of  determining  whether  the 
partners  or  some  other  persons  are  the 
payees  of  the  partners'  distributive 
shares  of  any  payment  made  to  the 
partnership  and  the  status  of  the 
partners,  the  partnership  shall  apply  the 
rules  of  §  1.1441-l(b)  (2)  and  (3),  and  of 
paragraphs  (c)(1)  and  (d)  of  this  section 
(in  the  case  of  a  partner  that  is  a  foreign 
pMrtnership)  and  of  paragraph  (e)  of  this 
section  (in  the  case  of  a  partner  that  is 
a  foreign  estate  or  a  foreign  trust)  in  the 
same  manner  as  if  the  partnership  were 
making  a  payment  directly  to  the 
partners  other  than  in  their  capacity  as 
partners. 

(iii)  Reliance  on  a  partner's  claim  for 
reduced  mthholding.  Absent  actual 
knowledge  or  reason  to  know  otherwise, 
a  domestic  partnership  may  rely  on  a 
claim  for  reduced  withholding  under 
chapter  3  of  the  Code  by  a  partner,  if 
prior  to  the  time  the  partnership  is 
required  to  withhold,  the  partnership 
can  reliably  associate  the  partner's 
distributive  share  of  the  partnership 
items  with  documentation  upon  which 
it  may  rely  to  treat  the  partner  or 
another  person  as  a  U.S.  person  under 
§  1.1441-l(d)  (2)  or  (3),  as  a  U.S. 
beneficial  ovmer  under  §  1.1441-l(d)(4), 
or  as  a  foreign  beneficial  owner  under 
§1.1441-l(e)(l)(ii). 

(iv)  Rules  for  reliably  associating  a 
payment  with  documentation.  For  rules 
regarding  the  reliable  association  of  a 
payment  with  documentation,  see 
Sl.l441-l(b)(2)(vii). 

(v)  Coordination  with  chapter  61  of 
the  Internal  Revenue  Code  and  section 
3406.  A  domestic  partnership  is  not  a 
payor  for  purposes  of  chapter  61  of  the 
Code  or  section  3406  with  respect  to 
payments  to  its  partners  in  their 
capacity  as  partners.  Thus,  it  is  not 
required  to  make  an  information  return 
on  Form  1099  nor  to  backup  withhold 
with  respect  to  its  partners'  distributive 
share  of  partnership  items.  However,  it 
must  file  retiims  under  section  6031. 
Such  returns  are  in  lieu  of  making 


returns  under  §  1.1461-1  (b)  and  (c).  See 
§1.1461-l(c)(2)(ii)(A). 

(c)  Foreign  partnerships — (1) 
Determination  of  payee— {i]  Payments 
treated  as  made  to  partners.  Except  as 
otherwise  provided  in  paragraph 
(c)(l)(ii)  of  this  section,  a  payment  to  a 
person  that  the  withholding  agent  may 
treat  as  a  foreign  partnership  in 
accordance  with  paragraph  (c)(2)(i), 
(3)(i),  or  (d)(2)  of  this  section  is  treated 
as  a  payment  to  the  partners  (looking 
through  partners  that  are  foreign  flow- 
through  entities)  as  follows — 

(A)  If  the  withholding  agent  can 
reliably  associate  the  partner's 
distributive  share  of  the  payment  with 
a  Form  W-9,  a  Form  W-«.  or  other 
appropriate  documentation  upon  which 
it  can  rely  to  treat  the  payment  as  made 
to  a  U.S.  or  foreign  beneficial  owner 
under  §  1.1441-1  (d)(4)  or  (eKl)(ii).  then 
the  beneficial  owner  so  identified  is 
treated  as  the  payee; 

(B)  If  the  withnolding  agent  can 
reliably  associate  the  partner's 
distributive  share  with  an  intermediary 
certificate  described  in  §  1.1441-l(e)(3) 
(ii).  (iii),  or  (v),  then  the  rules  of 

S  1.1441-l(b)(2)(v)  shall  apply  to 
determine  who  the  payee  is  in  the  same 
manner  as  if  the  partner's  distributive 
share  of  the  payment  had  been  paid 
directly  to  such  intermediary; 

(C)  If  the  withholding  agent  can 
reliably  associate  the  partner's 
distributive  share  with  a  partnership 
certificate  described  in  paragraph 
(cK2)(iv)  or  (3)(iii)  of  this  section,  then 
the  rules  of  paragraph  (c)(l]  (i)  or  (ii)  of 
this  section  shall  apply  to  determine 
whether  the  payment  is  treated  as  made 
to  the  partners  of  the  higher-tier 
partnership  under  this  paragraph 
(c)(l)(i)  or  to  the  higher  tier  partnership 
(under  the  rules  of  paragraph  (c)(l)(ii)  of 
this  section),  in  the  same  manner  as  if 
the  partner's  distributive  share  of  the 
payment  had  been  paid  directly  to  such 
fbreien  partnership: 

(D)  If  the  withholding  agent  can 
reliably  associate  the  partner's 
distributive  share  with  a  withholding 
certificate  described  in  §  1.1441-  . 
l(eM3)(i)  regarding  a  foreign  trust  or 
estate,  then  the  rules  of  paragraph  (e)  of 
this  section  shall  apply  to  determine 
who  the  payees  are;  and 

(E)  If  the  withholding  agent  cannot 
reliably  associate  the  partner's 
distributive  share  with  a  withholding 
certificate  or  other  appropriate 
docimientation,  the  partners  are 
considered  to  be  the  payees  and  the 
presumptions  described  in  paragraph 
(d)(3)  of  this  section  shall  apply  to 
determine  the  status  of  the  partners. 

(ii)  Payments  treated  as  made  to  th& 
partnership.  A  payment  to  a  person  that 


the  withholding  agent  may  treat  as  a 
foreign  partnership  in  accordance  with 
paragraph  (c)  (2)(i),  (3)(i),  or  (d)(2)  of 
this  section  is  treated  as  a  payment  to 
the  foreign  partnership  and  not  to  its 
partners  only  if — 

(A)  The  withholding  agent  can 
reliably  associate  the  payment  with  a 
withholding  certificate  described  in 
paragraph  (c)(2)(iv)  of  this  section 
(dealing  with  a  certificate  from  a  person 
representing  to  be  a  withholding  foreign 
partnership);  or 

(B)  The  withholding  agent  can 
reliably  associate  the  payment  with  a 
withholding  certificate  described  in 
paragraph  (c)(3)(iii)  of  this  section 
certifying  that  the  payment  is  income 
that  is  effsctively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States. 

(iii)  Rules  for  reliably  associating  a 
payment  with  documentation.  For  rules 
regarding  the  reliable  association  of  a 
payment  with  documentation,  see 
%  1.1441-l(b)(2)(vii).  In  the  absence  of 
documentation,  see  §  1.1441-l(b)(3)  and 
paragraph  (d)  of  this  secticm  for 
applicable  presumptions. 

(iv)  Example.  The  rules  of  paragraphs 
(c)(1)  (i)  and  (ii)  of  this  section  are 
illustrat^d  by  the  following  example: 

Example,  (i)  Facts.  A  foreign  partnership. 
P,  has  two  partners,  a  coiporation,  C.  and  a 
pattnerehip.  Pi ,  both  organized  in  country  X. 
Pi  has  tluee  partners,  a  foreign  pension  fund, 
a  domestic  partnership,  P2,  and  a  foreign 
partnership,  P3.  organized  in  country  Y.  P2's 
partners  are  foreign  pension  funds.  P  holds 
U.S.  Treasury  obligations  in  registered  form, 
on  which  it  receives  interest  hxim  U.S. 
custodian,  Z.  Pi  is  not  a  withholding  foreign 
partnership  and  it  does  not  certify  that  the 
interest  is  effectively  connected  with  the 
conduct  of  a  U.S.  trade  or  business.  P3  is  a 
withholding  foreign  partnersiiip.  P  has 
furnished  a  valid  withholding  certificate 
described  in  paragraph  (c)(3)(iii)  of  this 
section  to  which  it  has  attached  valid 
withholding  certificates  for  C  (beneficial 
owner  Form  W-8  descritied  in  §  1.1441- 
l(e)(2)(i)).  Pi,  and  Pi's  three  partners  (a  Form 
W-9  for  P2,  a  withholding  certificate 
described  in  paragraph  (c)(2)(iv)  of  tiiis 
section  for  P3  sad  a  beneficial  owner  Form 
W-e  described  in  §  1.1441-l(e)(Z)(i)  for  the 
foreign  pension  fund).  P  has  furnished 
appropriate  information  in  accordance  with 
paragraph  (c)(3)(iv)  of  this  section  upon 
which  the  witliholding  agent  can  rely  to 
determine  which  portion  of  the  payment  is 
associated  with  each  withholding  certificate. 

(ii)  Analysis.  The  payment  to  P  is  treated 
as  a  payment  to  its  partners  because  none  of 
the  conditions  described  in  paragraph 
(c)(l)(ii)  exist  under  the  facts  to  treat  P  as  the 
payee  (i.e..  it  is  not  a  withholding  foreign 
partnership  and,  although  it  has  furnished  a 
withholding  certificate  described  under 
paragraph  (c)(3)(iii)  of  this  section,  it  is  not 
claiming  that  the  interest  is  effactively 
connected  with  the  conduct  of  a  U.S.  trade 
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or  business).  Under  paragraph  (c)(l)(i)(A)  of 
this  section,  C,  as  a  partner  of  P,  is  treated 
as  a  payee  because  it  is  not  a  now-through 
entity  or  an  intermediary  (based  on  the 
doctunentation  furnished  for  C).  Under 
paragraph  (c)(l)(i)(C)  of  this  section.  Pi  is  not 
treated  as  a  payee  because  it  is  a  foreign 
partnership  arid  none  of  the  conditions 
described  under  paragraph  (c)(l)(ii]  of  this 
section  exist  under  the  facts  to  treat  P  as  the 
payee.  Instead,  P2  (under  paragraph 
(c)(l)(i)(A)  of  this  section).  P3  (under 
paragraph  (c)(l)(ii)(A]  of  this  section),  and 
the  foreign  pension  fund  that  is  a  partner  of 
Pi  (under  paragraph  (c)(l)(i)(A)  of  this 
section),  are  treated  as  the  payees  of  Pi's 
distributive  share  of  the  payment  to  P.  P2  is 
a  payee  because,  although  a  Qow-through 
entity,  it  is  a  domestic  partnership  (see 
paragraph  (b)(1)  of  this  section).  P3  is  treated 
as  a  payee  under  paragraph  (c)(l)(ii)(A)  of 
this  section,  irrespective  of  who  its  partners 
are,  because  it  has  furnished  a  valid 
withholding  certificate  as  a  withholding 
foreign  partnership.  The  foreign  pension 
fund  is  treated  as  a  payee  under  paragraph 
(c)(l)(i)(A)  of  this  section  because  it  has 
furnished  a  beneficial  owner  Form  W-8 
described  in  $  1.1441-l(e)(2)(i). 

(2)  Withholding  foreign 
partnerships — (i)  Reliance  on  claim  of 
withholding  foreign  partnership  status. 
A  withholding  foreign  partnership  is  a 
foreign  partnership  that  has  entered  into 
an  agreement  with  the  Internal  Revenue 
Service  [VRS],  as  described  in  paragraph 
(c)(2)(ii)  of  this  section.  A  withholding 
agent  that  can  reliably  associate  a 
payment  with  a  certificate  described  in 
paragraph  (c)(2)(iv)  of  this  section  may 
treat  the  person  to  whom  it  makes  the 
payment  as  a  withholding  foreign 
partnership  for  purposes  of  withholding 
under  chapter  3  of  the  Code, 
information  reporting  under  chapter  61 
of  the  Code,  backup  withholding  under 
section  3406,  and  withholding  under 
other  provisions  of  the  Internal  Revenue 
Code.  Furnishing  such  a  certificate  is  in 
lieu  of  transmitting  to  a  withholding 
agent  withholding  certificates  or  other 
appropriate  documentation  for  its 
partners.  Although  the  withholding 
foreign  partaership  generally  will  be 
required  to  obtain  withholding 
certificates  or  other  appropriate 
documentation  bom  its  partners 
pursuant  to  its  agreement  with  the  IRS, 
it  is  not  required  to  attach  such 
documentation  to  the  partnership 
withholding  certificate. 

(ii)  Withholding  agreement — (A)  In 
general.  A  foreign  partnership  may 
daim  withholding  foreign  partnership 
status  before  ui  agreement  is  executed 
with  the  IRS  if  it  has  applied  for  such 
status  and  the  IRS  authorizes  sudi 
status  on  an  interim  basis  under  such 
procedures  as  the  RS  may  issue.  A 
nvithholding  foreign  partnership  must 
file  a  paitDMship  return  under  section 


6031(a)  to  the  extent  required  imder  the 
regulations  imder  that  sectien  and 
furnish  statements  on  Form  K-1  to  its 
partners  tmder  section  6031(b)  to  the 
extent  required  under  the  regulations 
imder  that  section.*^  See  §§  1.6031-1  and 
1.6031(b)-lT.  See  §  1.1461-l(c)(2)(ii){A) 
for  an  exemption  from  filing  Forms  1042 
and  1042-S.  A  foreign  witlmolding 
partnership  that  wishes  to  also  be  a  * 
qualified  intermediary  imder  §  1.1441- 
1(e)(5)  for  payments  it  receives  for 
persons  other  than  its  partners  may 
combine  both  agreements  into  one 
single  agreement 

(B)  Terms  of  withholding  agreement. 
The  IRS  may,  upon  request,  enter  into 
a  withholding  agreement  with  a  foreign 
partnership  pursuant  to  such 
procedures  as  the  IRS  may  prescribe  in 
published  guidance  (see  $  601.601(d)(2) 
of  this  chapter).  Under  such 
withholding  agreement,  a  foreign 
partnership  shall  generally  be  subject  to 
the  applicable  withholding  and 
reporting  provisions  applicable  to 
withholding  agents  and  payors  under 
chapters  3  and  61  of  the  Code,  and 
section  3406,  and  the  regulations  under 
those  provisions,  and  other  withholding 
provisions  of  the  Code,  except  to  the 
extent  provided  under  the  agreement.  In 
particular,  the  agreement  must  include 
provisions  for  reporting  of  information 
on  Form  1065  and  furnishing  K-1 
statements  to  the  partners  in  the  manner 
required  under  section  6031  and  the 
regulations  under  that  section.  Under 
the  agreement,  a  foreign  partnership 
may  agree  to  act  as  an  acceptance  agent 
to  perform  the  duties  desciibed  in 
§  301.6109-l(d)(3)(iv)(A)  of  this  chapter. 
The  agreement  may  specify  the  manner 
in  which  applicable  procedures  for 
adjustments  for  underwithholding  and 
overwithholding,  including  refund 
procedures  apply  to  the  foreign 
partnership  and  its  partners  and  the 
extent  to  which  applicable  procedures 
may  be  modified.  In  particular,  a 
withholding  agreement  may  allow  a 
qualified  intermediary  to  claim  refunds 
of  overwithheld  amounts  on  behalf  of  its 
customers.  In  addition,  the  agreement 
must  specify  the  manner  in  which  the 
IRS  will  audit  the  foreign  partnership's 
books  and  records  in  order  to  verify  the 
accuracy  of  the  Forms  1065  filed  by  the 
partnership  and  K-1  statements 
furnished  to  the  partners  as  required 
under  section  6031  and  the  regulations 
under  that  section.  The  agreement  shall 
also  specify  the  assets  that  the  foreign 
partnership  has  in  the  United  States  or 
alternative  means  of  collection,  if 
aecessaiy. 

(iii)  Wthholding  responsibility.  A 
withholding  foreign  partnership  must 
assume  primary  withholding 


responsibilify  for  all  payments  that  are    ; 
made  to  it  and,  therefore,  is  not  requiredi 
to  provide  information  to  the 
withholding  agent  regarding  each 
partner's  distributive  share  of  the  ' 

payment  (see  paragraph  (c)(3)(iv)  of  this  ' 
section  for  the  requirement  to  provide 
distributive  share  information  to  the 
withholding  agent  in  the  case  of  other 
foreign  partnerships).  The  partnership    ] 
shall  be  a  withholding  agent  with 
respect  to  each  of  its  p>artner's  ' 

distributive  share  of  income  subject  to    < 
withholding  that  is  paid  to  the 
partnership.  Therefore,  the  withholding  1 
agent  is  not  required  to  withhold  any      \ 
amoimt  under  chapter  3  of  the  Code  on  ; 
a  payment  to  a  foreign  partnership  that  ' 
has  furnished  a  withholding  certificate  ; 
representing  that  it  is  a  withholding 
foreign  partnership,  unless  it  has  actual  1 
knowledge  or  reason  to  know  that  the     ' 
certificate  is  incorrect.  The  foreign 
partnership  shall  withhold  the  • 

payments  under  the  same  procedures 
and  at  the  same  time  as  is  prescribed  for) 
withholding  by  a  domestic  partnership  ; 
under  paragraph  (b)(2)  of  this  section,  i 
except  that,  for  purposes  of  determining 
the  partner's  status,  the  provisions  of  ' 
paragraph  (d)(4)(iv)  of  this  section  shall  j 
apply  and  paragraph  (b)(2)(ii)  of  this 
section  shall  not  apply. 

(iv)  Withholding  certificate  from  a  i 
withholding  foreign  partnership.  The  i 
rules  of  §  1.1441-1  (e)(4)  shall  apply  to  ! 
withholding  certificates  described  in  i 
this  paragraph  (c)(2)(iv).  A  withholding  ' 
certificate  furnished  by  a  withholding 
foreign  partnership  is  valid  with  regwd  \ 
to  any  partner  on  whose  behalf  the 
certificate  is  furnished  only  if  it  is  i 

furnished  on  a  Fcnm  W-8  (or  an 
acceptable  substitute  form  or  such  other  < 
form  as  the  IRS  may  prescribe),  it  is 
signed  under  penalties  of  perjury  by  a     ' 
partner  with  authority  to  sign  for  the 
partnership,  its  validity  has  not  expired,; 
and  it  contains  the  information,  I 

statement,  and  certifications  described    ', 
in  this  paragraph  (c)(2)(iv)  as  follows —  < 

(A)  The  name,  permanent  residence     { 
address  (as  described  in  §  1.1 441- 
l(e)(2)(ii)),  and  the  employer 
identification  number  of  the 
partnership,  and  the  country  under  the  < 
laws  of  which  the  partnerahip  is  created ' 
or  governed; 

(B)  A  certification  that  the  partnership; 
is  a  withholding  foreign  partnership 
within  the  meaning  of  paragraph  ' 
(c)(2)(i)  of  this  section;  aiul                       -< 

(C)  Any  other  information  or  ] 
certification  as  may  be  required  by  the 
form  or  accompanying  instructions  in 
addition  to,  or  in  lieu  of,  the 
information  and  certifications  described  < 
in  this  puagraph  (cX2Miv). 
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(3)  Other  foreign  paitnershipe — (i) 
Reliance  on  claim  of  foreign  partnership 
status.  A  withholding  agent  that  can 
reliably  associate  a  payment  with  a 
certificate  described  in  paragraph 
(cX3)(iii)  of  this  section  may  treat  the 
pwson  to  whom  it  makes  the  payment 
as  a  foreign  partnership  that  is  not  a 
withholding  foreign  partnership.  Such 
reliance  is  permitted  for  purposes  of 
withholding  under  chapter  3  of  the 
Code,  information  reporting  imder 
chapter  61  of  the  Code,  backup 
withholding  under  section  3406,  and 
withholding  under  other  provisions  of 
the  Internal  Revenue  Code.  For 
purposes  of  this  paragraph  (cK3Ki).  a 
payment  that  the  withholding  agent  can 
reliably  associate  with  a  withholding 
certificate  described  in  paragraph 
(c)(3Kiii)  of  this  section  that  would  be 
valid  except  for  the  fact  that  some  or  all 
of  the  withholding  certificates  or  other 
appropriate  documentation  required  to 
be  attached  are  lacking  or  are  unreliable, 
or  that  information  for  allocating  the 
payment  among  the  partners  is  lacking 
or  is  unreliable,  shall  nevertheless  be 
treated  as  a  payment  to  a  foreign 
partnership. 

(ii)  Reliance  on  claim  of  reduced 
withholding  by  a  partnership  for  its 
partners.  This  paragraph  (c)(3)(ii) 
describes  the  manner  in  which  a 
withholding  agent  may  rely  on  a  claim 
of  rediu:ed  withholding  when  making  a 
payment  to  a  foreign  partnership  that  is 
not  a  withholding  foreign  partnership. 
To  the  extent  that  a  withholding  agent 
treats  a  payment  to  a  foreign  partnership 
as  a  payment  to  its  partners  in 
accordance  with  paragraph  (c)(1)  of  this 
section,  it  ma}  rely  on  a  claim  for 
reduced  withholding  by  a  partner  if. 
prior  to  the  payment,  the  withholding 
agent  can  reliably  associate  the  payment 
with  a  withholding  certificate  described 
in  p>aragraph  (c)(3)(iii)  of  this  section 
pertaining  to  the  partner  unless  the 
withholding  agent  has  actual  knowledge 
or  reason  to  know  that  the  withholding 
certificate  is  unreliable.  The  certificate 
will  be  considered  to  pertain  to  the 
partner  if  the  appropriate  withholding 
certificate  for  the  partner  is  attached  to 
the  partner^ip's  withholding 
certificate.  An  appropriate  withholding 
certificate  for  a  partner  includes  a 
beneficial  owner  withholding  certificate 
describ  d  in  §  1.1441-l(e){2)(i)  or.  if 
applicable,  documentary  evidence 
described  in  §  1.1441-6(b)(2)(i)  or  in 
§  1.6049-5(c)(l)  (for  a  partner  claiming 
to  be  a  foreign  person  and  a  beneficial 
owner,  determined  under  the  provisions 
of  §  1.1441-l(cK6)),  the  applicable 
certificates  described  in  §  1.1441-l(dK2} 
or  (3)  (for  a  partner  claiming  to  be  a  U.S. 


payee),  an  intermediary  withholding 
certificate  described  in  §  1.1441- 
l(e)(3)(u)  or  (iii),  a  U.S.  branch 
withholding  certificate  described  in 
§  1.1441-l(e)(3)(v),  or  a  partnership 
withholding  certificate  described  in 
paragraph  (c)(2)(iv)  or  (3)(iii)  of  this 
section.  Except  where  the  partnership 
certificate  is  provided  for  income 
claimed  to  be  effectively  connected  with 
the  conduct  of  a  trade  or  business  in  the 
United  States,  a  claim  must  be 
presented  for  each  portion  of  the 
payment  that  represents  an  item  of 
income  includible  in  the  distributive 
share  of  the  partner  as  required  under 
paragraph  (c)(3Kiii)(C)  of  this  section. 
When  making  a  claim  for  several 
partners,  the  partnership  may  present  a 
single  partnership  withholding 
certificate  to  which  the  partners' 
certificates  are  attached.  Where  the 
partnership  certificate  is  provided  for . 
income  claimed  to  be  effectively 
connected  with  the  conduct  of  a  trade 
or  business  in  the  United  States,  the 
claim  may  be  presented  without  having 
to  identify  the  partner's  distributive 
share  of  the  payment  if  the  certificate 
contains  the  certification  described  in 
paragraph  (c)(3)(iii)(E]  of  this  section. 

(iii)  Withholding  certificate  from  a 
fmeigp  partnership  that  is  not  a 
withholding  foreign  partnership.  A 
withholding  certificate  furnished  by  a 
foreign  partnership  that  is  not  a 
withholding  foreign  partnership  is  valid 
only  if  it  is  furnished  on  a  Form  W-8 
(or  an  acceptable  substitute  form  or  such 
other  form  as  the  IRS  may  prescribe),  it 
is  signed  under  penalties  of  perjmy  by 
a  partner  with  authority  to  sign  for  the 
partnership,  its  validity  has  not  expired, 
it  contains  the  information,  statement, 
and  certifications  described  in  this 
paragraph  (c)(3)(iii),  and  the 
withholding  certificates  or  other 
appropriate  documentation  for  all  of  the 
partners  are  attached  (except  that 
certificates  for  partners  are  not  required 
to  be  attached  for  a  certificate  furnished 
solely  for  income  claimed  to  be 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States,  regardless  of  any  partner's  status 
as  a  U.S.  person).  The  rules  of  §  1.1441- 
1(e)(4)  shall  apply  to  withholding 
certificates  described  in  this  paragraph 
(c)(3)(iii).  The  information,  statement, 
and  certifications  required  on  the 
withholding  certificate  are  as  follows: 

(A)  The  name,  permanent  residence 
address  (as  described  in  §  1.1441- 
l(e)(2](ii)),  and  the  employer 
identification  number  of  the 
partnership,  and  the  country  under  the 
laws  of  which  the  partnership  is  created 
or  governed. 


(B)  A  representation  that  the  person 
whose  name  is  on  the  certificate  is  • 
foreign  partnership. 

(CfA  statement  attached  to  the 
certificate  that  provides  such 
information  as  may  be  required  by  the 
form  and  accompanying  instructions, 
including  sufficient  information  to  the 
withholding  agent  to  determine  the 
amount  required  to  be  withheld  from 
amounts  paid  to  the  partnership,  such 
as  each  pcutner's  distributive  share  of 
amounts  to  which  the  certificate  relates, 
prepared  in  the  manner  described  in 
paragraph  (cK3)(iv)  of  this  section.  No 
statement  is  required  for  a  certificate 
furnished  for  income  claimed  to  be 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States. 

(D)  If  the  withholding  certificates  are 
required  to  be  attached  to  the 
partnerahip's  withholding  certificate,  a 
statement  either  that  the  attached 
withholding  certificates  represent  all  of 
the  partners  or  that  the  partners  for 
whom  withholding  certificates  are 
lacking  are  separately  identified  in  the 
statement  required  under  paragraph 
(c)(3)(iv)  of  this  section. 

(E)  A  certification  that  the  income  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States,  if  applicable. 

(F)  Any  other  information  or 
certification  as  may  be  required  by  the 
form  or  accompanying  instructions  in 
addition  to,  or  in  lieu  of,  the 
information  and  certifications  described 
in  this  paragraph  (c)(3)(iii). 

(iv)  Information  to  the  withholding 
agent  regarding  each  partner's 
distributive  share.  The  partnership  must 
furnish  information  sufficient  for  the 
withholding  agent  to  determine  each 
partner's  distributive  share  of  reportable 
amounts  (described  in  §  1.1 441- 
l(eK3)(vi)).  The  sum  of  all  partners' 
distributive  shares,  expressed  as  a 
percentage,  must  equal,  but  not  exceed 
one  hundred  percent.  For  purposes  of 
this  paragraph  (c)(3)(iv),  the  rules  of 
§  1.1441-l(e)(3)(iv)  regarding  the 
information  to  furnish  to  the 
withholding  agent  shall  apply. 

(v)  Withholding  by  a  foreign 
partnership.  A  foreign  partnership 
described  in  this  paragraph  (c)(3)  that 
receives  an  amount  subject  to 
withholding  under  chapter  3  of  the 
Code  shall  be  deemed  to  have  satisfied 
any  obligation  under  such  chapter  to 
withhold  on  the  amount  with  respect  to 
any  partner  to  the  extent  that  the 
partner's  distributive  share  of  the 
payment  can  be  reliably  associated  with 
a  withholding  certificate  described  in 
paragraph  (cH3)(iii)  of  this  section 
pertaining  to  the  partner  that  the 
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partnerahip  has  furnished  to  a 
withholding  agent  and  the  partnerahip 
does  not  know  and  has  no  reason  to 
know  that  the  correct  amount  has  not 
been  withheld  imder  chapter  3  of  the 
Code  and  the  regulations  under  such 
chapter. 

(d)  Presumptions  regarding  payee's 
status  in  the  absence  of 
documentation— {1)  In  general.  This 
paragraph  (d)  contains  the  applicable 
presumptions  for  determining  the  status 
of  the  partnership  and  its  partners  in  the 
absence  of  documentation.  The 
provisions  of  §  1.1441-l(b)(3)(iv) 
(regarding  the  90-day  grace  period)  and 
§  1.1441-l(bH3)  (vii)  through  (ix)  shall 
apply  for  purposes  of  this  paragraph  (d). 

(2)  Determination  of  partnership 
status  as  domestic  or  foreign  in  the 
absence  of  documentation.  In  the 
absence  of  a  valid  representation  of 
domestic  partnership  status  in 
accordance  with  paragraph  (b)(1)  of  this 
section  and  of  foreign  partnership  status 
in  accordance  with  paragraph  (c)(2)(i)  or 
(3)(i)  of  this  section,  the  withholding 
agent  shall  determine  the  status  of  the 
payee  as  a  corporation,  a  partnerahip  or 
otherwise,  based  upon  the  presumptions 
set  forth  in  §  1.1441-l(b)(3)(ii).  If,  based 
upon  these  presumptions,  the 
withholding  agent  treats  the  payee  as  a 
partnerahip,  the  partnership  shall  be 
presumed  to  be  a  foreign  partnership  if 
the  withholding  agent  has  actual 
knowledge  of  the  payee's  employer 
identification  number  and  that  number 
begins  with  the  two  digits  "98,"  if  the 
withholding  agent's  communications 
vdth  the  payee  are  mailed  to  an  address 
in  a  foreign  country,  or  if  the  payment 

is  made  outside  the  United  States  (as 
defined  in  §  1.6049-5(e)).  For  rules 
regarding  reliable  association  with  a 
withholding  certificate  from  a  domestic 
or  a  foreign  partnership,  see  §  1.1441- 
l(b)(2)(vii). 

(3)  Determination  of  partners'  status 
in  the  absence  of  certain 
documentation.  If  the  withholding  agent 
treats  the  payee  as  a  foreign  partnership 
in  accordance  with  paragraph  (c)(2)(i), 
(3)(i),  or  (d)(2)  of  this  section,  the 
presumptions  described  in  this 
paragraph  (d)(3)  shall  apply  when  the 
withholding  agent  cannot  reliably 
associate  a  payment  with  partner 
documentation.  The  provisions  of 
paragraphs  (d)  (3)(i),  (ii),  and  (iii)  of  this 
section  are  not  relevant  to  a  payment 
that  a  withh(>Iding  agent  can  reliably 
associate  %nth  a  withholding  certificate 
described  in  paragraph  (c)(2)(iv)  of  this 
section. 

(i)  Documentation  regarding  the 
status  of  a  partner  is  lacking  or 
unreliable.  Any  portion  of  a  pa)rment 
that  the  withholding  agent  cannot 


reliably  associate  with  a  partner  because 
a  withholding  certificate  or  other 
appropriate  documentation  for  that 
partner  is  lacking  or  unreliable  is 
presumed  to  be  made  to  foreign  payee. 
Therefore,  under  §  1.1441-l(b)(l),  the 
withholding  agent  mtist  withhold  30 
percent  from  payments  to  the 
partnership  of  amounts  subject  to 
withholding  that  are  allocable  to  such 
partner  or  group  of  partnera. 

(ii)  Information  regarding  the 
allocation  of  payment  is  lacking  or 
unreliable.  If  a  withholding  agent  can 
reliably  associate  a  payment  with  a 
group  of  partnera  but  lacks  reliable 
information  to  determine  how  much  of 
the  payment  is  allocable  to  each  partnw 
in  the  group,  the  payment,  to  the  extent 
it  cannot  reliably  be  allocated,  is 
presumed  to  be  allocable  entirely  to  the 
partner  in  the  group  with  the  highest 
applicable  withholding  rate  or,  if  the 
rates  are  equal,  to  the  partner  in  the 
group  with  the  highest  U.S.  tax  liability, 
as  the  withholding  agent  shall  estimate, 
based  on  its  knowledge  and  available 
information.  If  a  withholding  certificate 
attached  to  the  partnership  certificate  is 
another  partnerahip  certificate  or  an 
intermediary  certificate  described  in 
§  1.1441-l(e)(3Kiii).  the  rules  of  this 
paragraph  (d)(3)(ii)  apply  by  treating  the 
share  of  the  payment  allocable  to  the 
othOT  partnerahip  or  the  intermediary 
certificate  as  if  the  payment  were  made 
directly  to  the  foreign  partnerahip  or 
intermediary. 

(iii)  Certification  that  the  foreign 
partnership  has  furnished 
documentation  for  all  of  the  persons  to 
whom  the  intermediary  certificate 
relates  is  lacking  or  unreliable.  If  the 
certification  required  under  paragraph 
(c)(3Kiii)(D)  of  this  section  (that  the 
attached  withholding  certificates  and 
other  appropriate  documentation 
represent  all  of  the  partnera  in  the 
partnerahip)  is  lacking  or  is  unreliable 
and,  as  a  result,  the  withholding  agent 
cannot  reliably  determine  how  much  of 
the  payment  is  allocable  to  each  of  the 
partnera  or  group  of  partnera  for  which 
the  withholding  agent  holds  a 
withholding  certificate  or  other 
appropriate  documentation,  then  none 
of  the  payment  can  reliably  be 
associated  with  any  one  partner  and  the 
entire  payment  is  presumed  to  be  made 
to  a  foreign  payee. 

(iv)  Determination  by  a  withholding 
foreign  partnership  of  the  status  of  its 
partners.  For  purposes  of  determining 
whether  the  partnera  or  some  other 
persons  are  the  payees  of  the  partnns' 
distributive  shares  of  any  payment  made 
to  a  withholding  foreign  partnnship, 
the  partnerahip  shall  apply  the  rules  of 
§  1.1441-l(b)(2).  and  of  paragraph  (cXD 


of  this  section  (in  the  case  of  a  partner 
that  is  a  foreign  partnerahip)  and  of 
paragraph  (e)  (in  the  case  of  a  partner 
that  is  a  foreign  estate  or  a  foreign  trust), 
in  the  same  manner  as  if  the  partnerahip 
were  making  a  payment  direcdy  to  the 
partnera  other  than  in  their  capacity  as 
partners.  Further,  the  provisions  of 
pan^phs  (d)(3)  (i).  (ii),  and  (iii)  of  this 
section  shall  apply  to  determine  the 
status  of  partners  and  the  applicable 
withholding  rates  to  the  extent  that,  at 
the  time  the  foreign  partnerahip  is 
required  to  withhold  on  the  amoiuit,  it 
cannot  reliably  associate  the  amotint 
with  docimientation  for  any  one  or  more 
of  its  partnera.  See  §§  1.6031-1  and 
1.6031-lT  for  reporting  and  filing 
requirements  applicable  to  a 
withholding  foreign  partnership. 
(4)  Examples.  The  rules  of  this 
paragraph  (d)  may  be  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  FP  is  a  foreign 
partnership  receiving  U.S.  source  interest 
that  would  qualify  as  portfolio  interest 
described  in  section  B71(h)(2)(B)  if  the 
statement  described  in  section  871(h)(5)  w«re 
furnished.  FP  has  three  partners,  A,  B.  and 
C.  FP  furnishes  to  the  withholding  agent  a 
partnership  withholding  certificate  described 
in  paragraph  (c)(3)(iii)  of  this  section  to 
which  it  attaches  a  Form  W-Q  for  A  and  a 
beneficial  owner  Form  W-8  for  B.  Nothing  on 
A's  Form  W-9  indicates  that  A  is  an  exempt 
recipient  within  the  meaning  of  §  1.604&- 
4(c)(l)(i).  No  documentation  is  attached  for 
C.  The  partnership  has  one  single  account 
with  the  withholding  agent.  It  furnishes  a 
statement  to  the  withholding  agent  under 
paragraph  (c)(3)(iv)  of  this  section  indicating 
that  A's,  B's,  and  C's  respective  distributive 
shares  of  tlie  payments  are  40%,  40%,  and 
20%  and  represents,  in  accordance  with 
paragraph  (cH3)(iii)(P)  of  this  section,  that 
there  are  only  three  p>artners. 

(ii)  Analysis.  Absent  actual  knowledge  or 
reason  to  know  otherwise,  the  withholding 
agent  may  rely  on  FP's  withholding 
certificate  and  A's  Form  W-9  to  treat  A  as  a 
U.S.  beneficial  owmer  under  §  1.1441- 
l(dK4)(i)  and  as  a  U.S.  payee  under 
paragraph  (c)(l)(i)(A)  of  this  section  to  the 
extent  of  40  percent  of  the  payment  Under 
§  l.l441-l(b)(l),  the  withholding  agent  is  not 
required  to  withhold  on  A's  share  of  the 
payment.  Under  §  1.604&-4(a],  the 
Mrithholding  agent  must  comply  with 
information  reporting  obligations  (i.e..  file  • 
Form  1099)  with  respect  to  A  who  is  tiefd 
as  a  U.S.  payee  imder  paragraph  (cKlMiMA) 
of  this  section  and  $  1 .6049-5(d)(  1 )  for 
purposes  of  the  information  repoiting 
provisions  of  chapter  61  of  the  Code  and  the 
regulations  thereunder.  Absent  actual 
knowledge  or  reason  to  know  otherwise,  the 
mthholding  agent  may  also  rely  on  FP's 
withholding  certificate  and  B's  Form  W-8  to 
treat  B  as  a  foreign  beneficial  owner  under 
$1.1441-l(e)(l)(ii)(AHl)  and  paragraph 
(cKl)(i)(A)  of  this  section.  Tlius,  under 
§  1.1441-l(b)(l),  the  withholding  agent  may 
rely  on  B's  claim  for  portfolio  interest 
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trastment  for  B's  than  of  ths  payment  Undv 
S  1.1461-l(bKl)  and  (cKD.  the  withholding 
^ent  must  report  the  payment  to  B  on  Forms 
1042  and  1042-S  unless,  under  section  6031 
and  tiM  regulations  under  that  section,  the 
paitnanhip  is  required  to  file  a  return. 
Because  the  withholding  agent  cannot 
associate  the  documentation  (as  defined  in 
$1.1441-l(bM3Hvii))  for  C's  share  of  the 
interest  income,  the  withholding  agent  must, 
under  paragraph  (d)(3)(i)  of  this  section,  treat 
that  amount  as  a  payment  made  to  an 
unidentified  foreign  partner  and  withhold  30 
percent  under  section  1441  in  accordance 
with  S  1.1441-l(b){l). 

Example  2.  The  facts  are  the  same  as  in 
Example  I,  but  the  partnership  has  furnished 
no  information  under  paragraph  (c](3K>v)  of 
this  section  regarding  how  much  of  the 
payment  to  the  foreign  partnership  is 
attributable  to  A  and  C.  Under  paragraph 
(d)(3)(ii)  of  this  section,  the  payment 
allocable  to  group  A-C  is  presumed  made 
entirely  to  A  or  to  C,  depending  of  who  of 
A  or  C  is  subfect  to  the  highest  withholding 
rate.  A  is  not  subject  to  withholding  because 
it  has  furnished  a  valid  Form  W-9.  C  is 
subfect  to  a  30- percent  withholding  rate 
under  $  1.1441-l(b)(l)  because  it  is 
presumed  to  be  an  unidentified  foreign 
partner  under  paragraph  (d)(3)(i)  of  this 
section.  Therefore,  under  paragraph  (d)(3)(ii] 
of  this  section,  the  portion  of  the  payment 
that  the  withholding  agent  can  associate  with 
A  and  C  is  subject  to  withholding  at  a  30- 
percent  rate.  The  withholding  agent  may 
ignore  the  fact  that  A  has  furnished  a  valid 
Form  W-9  supporting  his  claim  of  exemption 
from  withholding  as  a  U.S.  person  because  it 
has  no  reliable  ioiormation  on  how  much  of 
the  payment  is  allocable  to  A.  Because  the 
withholding  agent  has  a  Form  W-9  for  the 
U.S.  individual  partner,  it  must  also  report 
A's  distributive  share  on  a  Form  1099.  To  the 
extent  that  A's  exact  share  is  not  known,  the 
entire  amount  should  be  reported  on  the 
Fonn  1099. 

(e)  Trusts  and  estates.  [Reserved) 

(0  Failure  to  receive  withholding 
certificate  timely  or  to  act  in  accordance 
with  applicable  presumptions.  See 
applicable  procedures  described  in 
§  1.1441-lft))(7)  in  the  event  the 
withholding  agent  does  not  hold  an 
appropriate  withholding  certificate  or 
other  appropriate  documentation  at  the 
time  of  payment  or  £ails  to  rely  on  the 
presumptions  set  forth  in  §  1.1441- 
1(b)(3)  or  in  paragraph  (d)  or  (e)  of  this 
section. 

(g)  Effective  date — (1)  General  rule. 
This  section  applies  to  payments  made 
after  December  31. 1998. 

(2)  Transition  rules.  A  withholding 
agent  that  on  December  31,  1998,  holds 
a  withholding  certificate  that  is  valid 
under  the  regulations  in  effect  prior  to 
January  1,  1999  (see  26  CFR  parts  1  and 
35a,  revised  April  1.  1997),  may  treat  it 
as  a  valid  withholding  certificate  imtil 
its  validity  expires  under  those 
regulations  or,  if  earlier,  until  December 
31. 1999.  Further,  the  validity  of  a 


withholding  certificate  or  statement  that 
is  dated  prior  to  January  1, 1996.  is  valid 
on  January  1, 1998,  and  would  expire  at 
any  time  during  1998.  is  extended  until 
December  31,  1998  (and  is  not  extended 
after  December  31. 1998  by  reason  of  the 
immediately  preceding  sentence).  The 
rule  in  this  paragraph  (g)(2).  however, 
does  not  apply  to  extend  the  validity 
period  of  a  withholding  certificate  that 
expires  in  1998  solely  by  reason  of 
changes  in  the  circumstances  of  the 
person  whose  name  is  on  the  certificate. 
Notwithstanding  the  three  preceding 
sentences,  a  withholding  agent  may 
choose  to  not  take  advantage  of  the 
transition  rule  in  this  paragraph  (g)(2) 
with  respect  to  one  or  more  withholding 
certificates  and,  therefore,  to  require 
new  withholding  certificates 
conforming  to  the  requirements 
described  in  this  section. 

f1.1441-e    Claim  of  reduced  wWiholding 
under  an  income  tax  treaty. 

(a)  In  general.  The  rate  of  withholding 
on  a  payment  of  income  subject  to 
withholding  may  be  reduced  to  the 
extent  provided  under  an  income  tax 
treaty  in  effect  between  the  United 
States  and  a  foreign  country.  Most 
benefits  under  income  tax  treaties  are  to 
foreign  persons  who  reside  in  the  treaty 
country.  In  some  cases,  benefits  are 
available  under  an  income  tax  treaty  to 
U.S.  citizens  or  U.S.  residents  or  to 
residents  of  a  third  coimtrv. 

See  paragraph  (b)(5)  of  tnis  section  for 
claims  of  benefits  by  U.S.  persons.  If  the 
requirements  of  this  section  are  met.  the 
amoimt  withheld  from  the  payment  may 
be  reduced  at  source  to  account  for  the 
treaty  benefit.  See  also  §  1.1441-4(b)(2) 
for  rules  regarding  claims  of  reduced 
rate  of  withholding  under  an  income  tax 
treaty  in  the  case  of  compensation  firom 
personal  services. 

(b)  Reliance  on  claim  of  reduced 
withholding  under  an  income  tax 
treaty — (1)  In  general.  Absent  actual 
knowledge  or  reason  to  know  otherwise, 
a  withholding  agent  may  rely  on  a  claim 
that  a  beneficial  owner  is  entitled  to  a 
reduced  rate  of  withholding  based  upon 
an  income  tax  treaty  if.  prior  to  the 
payment,  the  withholding  agent  can 
reliably  associate  the  payment  with 
documentation  upon  which  it  can  rely 
to  treat  the  payment  as  made  to  a  foreign 
beneficial  owner  in  accordance  with 
§1.1441-l(e){l)(ii)  (not  including 
1.1441-l(e)(l)(iiKB)  relating  to 
documentary  evidence).  Except  as 
otherwise  provided  in  paragraph  (b)(2) 
or  (3)  of  this  section,  for  purposes  of  this 
paragraph  (bXl),  a  beneficial  owner 
withholding  certificate  described  in 

§  1.144 l-l(eK2Ki)  is  valid  only  if  it 
includes  the  beneficial  owner's  taxpayer 


identifying  niunber  and  certifies  that  the 
taxpayer  has  complied  with  the  advance 
ruling  requirements  described  in 
paragraph  (e)  of  this  section  (if 
applicable],  and,  if  the  beneficial  owner 
is  a  person  related  to  the  withholding 
agent  within  the  meaning  of  section  482. 
that  the  beneficial  owner  will  file  the 
statement  required  under  §  301.6114— 
1(d)  of  this  chapter  (if  applicable).  The 
requirement  to  file  an  information 
statement  imder  section  6114  for 
income  subject  to  withholding  applies 
only  to  amounts  received  during  the 
calendar  year  that,  in  the  aggregate, 
exceed  $500,000.  See  §  301.6114-l(d)  of 
this  chapter.  The  Internal  Revenue 
Service  (IRS)  may  apply  the  provisions 
of  §  1.1441-l(e)(l)(ii)(B)  to  notify  the 
withholding  agent  that  the  certificate 
cannot  be  relied  upon  to  grant  benefits 
imder  an  income  tax  treafy.  A  beneficial 
owner's  taxpayer  identifying  number  on 
a  withholding  certificate  is  valid  for 
purposes  of  establishing  proof  of 
residence  in  a  treafy  coimtry  only  if  the 
taxpayer  identifying  number  is  certified 
by  the  IRS  in  accordance  writh  the 
procedures  set  forth  in  paragraph  (c)  of 
this  section.  However,  absent  acttial 
knowledge  or  reason  to  know  otherwise, 
a  withholding  agent  may  rely  on  a 
taxpayer  identifying  number  without 
having  to  inquire  as  to  whether  the 
taxpayer  identifying  number  is  certified, 
if  the  number  appears  correct  on  its  face 
and  the  permanent  residence  address  on 
the  certificate  is  in  the  cotintiy  whose 
tax  treafy  with  the  United  States  is 
invoked.  See  1.1441-l(e)(4)(viii) 
regarding  reliance  on  a  withholding 
certificate  by  a  withholding  agent  The 
provisions  of  §  1.144 l-l(b)(3)(iv) 
dealing  with  a  90-day  grace  period  shall 
apply  for  purposes  of  this  section. 

(2)  Exemption  from  requirement  to 
furnish  a  taxpayer  identifying  number 
and  special  documentary  evidence  rules 
for  certain  income — (i)  General  rule.  In 
the  case  of  income  described  in 
paragraph  (bK2)(ii)  of  this  section,  a 
withholding  agent  may  rely  on  a 
beneficial  owner  withholding  certificate 
described  in  paragraph  (b)(1)  of  this 
section  even  if  the  person  whose  name 
is  on  the  certificate  has  not  provided  a 
taxpayer  identifying  number.  In  the  case 
of  payments  made  outside  the  United 
States  (as  defined  in  §  1.6049-5(e))  with 
respect  to  an  offshore  account  (as 
defined  in  §  1.6049-5(c)(l)),  a 
withholding  agent  may,  as  an  alternative 
to  a  withholding  certificate  described  in 
paragraph  (b)(1)  of  this  section,  rely  on 
a  certificate  of  residence  described  in 
paragraph  (c)(3)  of  this  section  or 
documentary  evidence  described  in 
paragraph  (cX4)  of  this  section,  relating 
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to  the  beneficial  owner,  that  the 
withholding  agent  has  reviewed  and 
maintains  in  its  records  in  accordance 
with  S  1.1441-l(e)(4)(iii).  In  the  case  of 
a  payment  to  a  person  other  than  an 
individual,  the  certificate  of  residence 
or  dociunentary  evidence  must  be 
accompanied  by  the  certifications 
described  in  paragraphs  (c)(5)  (i)  and  (ii) 
of  this  section  regarding  limitation  on 
benefits  and  whether  the  amoimt  paid  is 
derived  by  such  person  or  by  one  of  its 
interest  holders.  The  withholding  agent 
maintains  the  reviewed  dociunents  by 
retaining  either  the  documents  viewclid 
or  a  photocopy  thereof  and  noting  in  its 
records  the  date  on  which,  and  by 
whom,  the  documents  were  received 
and  reviewed.  This  paragraph  (b)(2)(i) 
shall  not  apply  to  amounts  that  are 
exempt  from  withholding  based  on  a 
claim  that  the  income  is  effectively 
connected  with  the  conduct  of  a  trade 
or  business  in  the  United  States. 

(ii)  Income  to  which  special  rules 
apply.  The  income  to  which  paragraph 
(b)(2)(i)  of  this  section  applies  is 
dividends  and  interest  from  stocks  and 
debt  obligations  that  are  actively  traded, 
dividends  from  any  redeemable  securify 
issued  by  an  investment  company 
registered  imder  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l), 
dividends,  interest,  or  royalties  trom 
units  of  beneficial  interest  in  a  unit 
investment  trust  that  are  (or  were,  upon 
issuance)  publicly  offered  and  are 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a) 
and  amounts  paid  with  respect  to  loans 
of  securities  described  in  this  paragraph 
(b)(2)(ii).  For  purposes  of  this  paragraph 
(b)(2)(ii),  a  stock  or  debt  obligation  is 
actively  traded  if  it  is  actively  traded 
%vithin  the  meaning  of  section  1092(d) 
and  §  1.1092(d)-l  when  documentation 
is  provided. 

(3)  Competent  authority  agreements. 
The  procedures  described  in  this  section 
may  be  modified  to  the  extent  the  U.S. 
competent  authorify  may  agree  with  the 
competent  authorify  of  a  country  with 
which  the  United  States  has  an  income 
tax  treaty  in  effect. 

(4)  Eligibility  for  reduced  withholding 
under  an  income  tax  treaty  in  the  case 
of  a  payment  to  a  person  other  than  an 
individual — (i)  General  rule.  The 
withholding  imposed  under  section 
1441, 1442,  or  1443  on  any  payment  to 
a  foreign  person  is  eligible  for  reduction 
under  the  terms  of  an  income  tax  treafy 
only  to  the  extent  that  such  payment  is 
treated  as  derived  by  a  resident  of  an 
applicable  treafy  jurisdiction,  such 
resident  is  a  beneficial  owner  of  the 
payment,  and  all  other  applicable 
requirements  for  benefits  under  the 


treafy  are  satisfied.  A  payment  received 
by  an  entify  is  treated  as  derived  by  a 
resident  of  an  applicable  treafy 
jiuisdiction  to  the  extent  that  the 
payment  is  subject  to  tax  in  the  hands 
of  a  resident  of  that  jurisdiction.  For  this 
purpose,  a  payment  received  directly  by 
an  entify  that  is  treated  as  fiscally 
transparent  by  the  applicable  treafy 
jiuisdiction  shall  be  considered  a 
payment  subject  to  tax  in  the  hands  of 
a  resident  of  the  jiuisdiction  to  the 
extent  that  the  interest  holders  in  the 
entify  are  residents  of  the  jurisdiction. 
For  purposes  of  the  preceding  sentence, 
interest  holders  dcnot  include  any 
direct  or  indirect  interest  holders  that 
are  themselves  treated  as  fiscally 
transparent  entities  by  the  applicable 
treaty  jurisdiction.  A  payment  received 
by  an  entify  that  is  not  treated  as  fiscally 
transparent  by  the  applicable  treaty 
jurisdiction  shall  be  considered  a 
payment  subject  to  tax  in  the  hands  of 
a  resident  of  such  jurisdiction  only  if 
the  entity  is  itself  a  resident  of  that 
Jurisdiction.  If  the  entity  is  a  wholly- 
owned  entity  that  is  disregarded  for 
federal  tax  purposes  under  §  301.7701- 
2(c)(2)  of  this  chapter  as  an  entity 
separate  from  ita  owner  and  whose 
single  member  is  a  foreign  person, 
amounte  paid  to  such  entity  may 
nevertheless  be  treated  as  derived  by  a 
resident  of  a  treaty  country  if  the  entity 
is  treated  by  the  applicable  treaty 
country  as  deriving  the  income  as  a 
resident  of  that  country.  The  provisions 
of  §  1.894-lT(d)  (1)  through  (4)  shall 
apply  for  purposes  of  determinations 
made  under  this  paragraph  (b)(4). 

(ii)  Withholding  certificates— ^A]  In 
general.  The  type  of  withholding 
certificate  or  otiierappropriate 
documentation  that  must  be  furnished 
by  a  person  claiming  a  reduced  rate  of 
withholding  under  an  income  tax  treaty 
depends  upon  the  status  of  the  entity 
under  the  laws  of  the  applicable  treafy 
jurisdiction.  For  example,  if  the  person 
receiving  the  payment  is  a  foreign  entity 
but  the  persons  eligible  for  benefito 
under  the  applicable  income  tax  treaty 
are  the  entity's  interest  holders  in  the 
foreign  entity  receiving  the  payment, 
rather  than  the  entity  itself,  then  the 
entity  shall  be  treated  as  a  foreign 
partnership  for  purposes  of  determining 
which  withholding  certificate  is 
appropriate  irrespective  of  the  fact  that 
the  entity  may  be  treated  as  a 
corporation  for  U.S.  tax  purposes.  If, 
conversely,  the  person  eligible  for 
benefits  under  an  income  tax  treaty  is 
the  entity  rather  than  the  interest 
holders,  then  the  entity  shall  be  treated 
as  a  corporation  for  purposes  of 
determining  which  withholding 


certificate  is  appropriate  irrespective  of 
the  fact  that  the  entify  may  be  treated  as 
a  partnership  for  U.S.  tax  purposes.  In 
the  event  of  a  claim  for  dual  treatment 
described  in  paragraph  (b)(4)(iii)  of  this 
section,  multiple  withholding 
certificates  may  have  to  be  furnished. 
Multiple  withholding  certificates  may 
also  have  to  be  furnished  if  the  entity 
receives  income  for  which  a  reduction 
of  withholding  is  claimed  under  a 
provision  of  the  Internal  Revenue  Code 
(e.g.,  portfolio  interest)  and  income  for 
which  a  reduction  of  withholding  is 
claimed  under  an  income  tax  treaty. 
Absent  actual  knowledge  or  reason  to 
know  otherwise,  a  withholding  agent 
may  rely  on  the  representations  on  the 
certificate  that  the  beneficial  owner 
derives  the  income  and  is  a  resident  of 
the  applicable  treafy  country,  within  the 
meaning  of  §  1. 894-1  T(d)  and  the 
applicable  income  tax  treaty,  without 
having  to  inquire  into  the  truthfulness 
of  these  representations  or  to  research 
foreign  law. 

(BfCerti/Jcation  by  qualified 
intermediary.  A  foreign  corporation  that 
is  a  qualified  intermediary  described  in 
§  1.1441-l(e)(5)(ii)(C)  for  purposes  of 
claiming  reduced  rafes  of  withholding 
under  an  income  tax  treaty  for  its 
shareholders  (who  are  treated  as 
deriving  the  income  paid  to  the 
corporation  as  resident  of  an  applicable 
treaty  jiuisdiction)  may  furnish  a  single 
Form  W-8  for  ita  shareholders  for 
amounte  for  which  it  claims  the  benefit 
of  a  reduced  rate  of  withholding  under 
an  applicable  income  tax  treaty.  The 
Form  W-8  shall  be  one  described  under 
§  1.1441-l(e)(3)(ii). 

(iii)  Multiple  claims  of  treaty  benefits. 
A  withholding  agent  may  make  a 
payment  to  a  foreign  entity  that  is 
simultaneously  claiming  a  reduced  rate 
of  tax  on  ita  own  behalf  for  a  portion  of 
the  payment  and  a  reduced  rate  on 
behalf  of  persons  in  their  capacity  as 
interest  holders  in  that  entity  for  the 
same  or  for  another  portion  of  the 
payment  In  the  case  of  conciuient  and 
inconsistent  claims  of  treaty  benefite  for 
the  same  amount,  the  withholding  agent 
may  choose  to  reject  the  claim  and 
request  that  a  consistent  claim  be 
submitted  or  it  may  choose  which 
reduction  to  apply.  In  the  case  of 
concurrent  and  consistent  claims  (e.g., 
the  entity  that  is  p>aid  the  amount  claims 
a  reduced  rate  for  a  portion  of  the 
payment  and  an  interest  holder  claims 
a  different  reduced  rate  for  the  balance 
of  the  payment),  the  withholding  agent  ■ 
may,  at  its  option,  accept  such  dual 
claim  based,  as  appropriate,  on 
withholding  certificates  furnished  by 
such  persons  with  respect  to  their 
respective  shares  of  such  payment  even 
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though  the  withholding  agent  holds 
different  withholding  certificates  that 
requires  it  to  treat  the  entity 
inconsistently  with  respect  to  different 
payments  or  with  respect  to  different 
portions  of  the  same  payment.  See 
paragraph  (b)(4)(iv)  Example  2  of  this 
section.  If  the  withholding  agent  does 
not  accept  claims  of  reduced  rate 
prea9nted  by  any  one  or  more  of  the 
interest  holders,  or  by  the  entity,  any 
interest  holder  or  the  entity  may 
subsequently  claim  a  refund  or  credit  of 
any  amount  so  withheld  to  the  extent 
the  holder's  or  entity's  share  of  such 
withholding  exceeds  the  amount  of  tax 
due  under  section  894  (in  the  case  of  a 
foreign  person)  or  under  section  1  or  11 
(in  the  case  of  a  U.S.  person). 

(iv)  Examples.  This  paragraph  (b)(4)  is 
illustrated  by  the  following  examples: 

Example  1.  (i)  Facts.  Entity  A  is  a  business 
organization  formed  under  the  laws  of 
country  Y  that  has  an  income  tax  treaty  with 
the  United  States.  A  receives  U.S.  source 
royalties  from  withholding  agent  R  and 
claims  a  reduced  rate  of  withholding  under 
the  U.S.-Y  tax  treaty  on  its  own  behalf  (rather 
than  on  behalf  of  its  interest  holdera).  A 
furnishes  a  beneficial  owner  withholding 
certificate  described  in  paragraph  (b)(1)  of 
this  section  that  represents  that  A  is  a 
resident  of  country  Y  (within  the  meaning  of 
the  U.S.-Y  tax  treaty)  and  the  beneficial 
owner  of  the  royalties  (within  the  meaning  of 
the  U.S.-Y  tax  treaty). 

(ii)  Analysis.  Absent  actual  knowledge  or 
reason  to  know  otherwise,  R  may  rely  on  the 
representation  that  A  is  a  resident  of  country 
Y  and  a  beneficial  owner  of  the  royalty 
income  within  the  "M*ning  of  the  U.S.-Y  lax 
treaty. 

Example  2.  (i)  Facts.  The  hcts  are  the  same 
as  under  Example  1,  except  that  one  of  A's 
interest  holders,  T,  is  an  entity  organized  in 
country  Z.  The  U.S.-Z  tax  treaty  reduces  the 
rate  on  royalties  to  zero  whereas  the  rate  on 
royalties  under  the  U.S.-Y  tax  treaty  is  only 
reduced  to  5  percent.  T  furnishes  a  beneficial 
owner  withholding  certificate  to  A  that 
represents  that  T  is  deriving  its  distributive 
•hare  of  the  royalty  income  paid  to  A  as  a 
resident  of  country  Z  (within  the  meaning  of 
S  1.894-lT(d)(l)  and  the  U.S.-t.  tax  treaty) 
and  is  the  beneficial  owner  of  the  royalty 
income  (within  the  meaning  of  the  LJ.S.-Z  tax 
treaty).  A  furnishes  to  R  an  intermediary 
withholding  certificate  described  in 
$1.1441-l(e)(3)(iii)  to  which  it  attaches  T's 
beneficial  owner  withholding  certificate  for 
the  portion  of  the  payment  that  T  claims  as 
its  distributive  share  of  the  royalty  income. 
A  also  furnishes  to  R  a  beneficial  owner 
withholding  certificate  for  itself  for  the 
portion  of  the  payment  that  T  does  not  claim 
as  its  distributive  share. 

(ii)  Analysis.  Absent  actual  knowledge  or 
reason  to  know  otherwise,  R  may  rely  on  the 
documentation  furnished  by  A  in  order  to 
treat  the  royalty  payment  to  a  single  foreign 
entity  (A)  as  derived  by  different  residents  of 
tax  treaty  countries  as  a  result  of  concurrent 
and  consistent  claims  presented  under 


difflBrent  treaties.  R  may,  at  iu  option,  grant 
dual  treatment,  that  is,  a  reduced  rate  of  zero 
percent  under  the  U.S.-Z  treaty  on  the 
portion  of  the  royalty  payment  that  T  claims 
to  derive  as  a  resident  of  country  Z  and  a 
reduced  rate  of  5  percent  under  the  U.S.-Y 
treaty  for  the  balance.  However,  under 
paragraph  (b)(4)(iii)  of  this  section,  R  may,  at 
its  option,  treat  A  as  the  only  relevant  person 
deriving  the  royalty  and  grant  benefits  under 
the  U.S.-Y  treaty  only. 

Example  3.  (i)  Facts.  Entity  A  is  a  business 
organization  formed  under  the  laws  of  the 
United  States  and  is  classified  as  a 
partnership  for  U.S.  tax  purposes.  A's 
partners  are  S  and  T.  S  is  an  entity  organized 
in  country  Z.  T  is  an  entity  organized  in 
country  X.  Under  the  laws  of  country  Z,  A 
is  treated  as  an  entitylaxable  at  the  entity 
level.  Therefore,  S  is  treated  as  a  shareholder 
for  purposes  of  the  laws  of  country  Z  and  is 
not  required  to  take  A's  income  into  account 
for  purposes  of  determining  its  tax  liability 
under  those  laws.  Distributions  from  A  are 
treated  as  distributions  from  a  corporate 
entity  for  purposes  of  the  tax  laws  of  Country 
Z.  Under  die  laws  of  country  X,  A  is  treated 
as  a  fiscally  transparent  entity  and  T  is 
required  to  take  into  account  its  distributive 
share  of  A's  income  for  purposes  of 
determining  its  tax  liability  under  those  laws. 
A  receives  U.S.  source  royalties  that  are  not 
connected  with  a  trade  or  business.  The 
United  States  has  a  tax  treaty  with  countries 
Z  and  X  under  which  the  rate  on  royalties  is 
reduced  to  zero.  Both  S  and  T  furnish  a 
beneficial  owner  certificate  to  A  representing 
that  they  are  resident  of  their  respective 
countries  and  a  beneficial  oMmer  of  their 
respective  distributive  share  of  royalty 
income.  A  has  actual  knowledge  of  the  tax 
treatment  of  S  and  T  in  their  respective 
countries. 

(ii)  Analysis.  Because  A  is  a  partnership  for 
U.S.  tax  purposes,  S  and  T  are  each  taxable 
on  their  respective  distributive  share  of  the 
royalty  income  under  section  881(a). 
However,  under  $  1.1441-5(b)(l).  the 
payment  of  royalty  to  A  is  not  a  payment 
subject  to  withholding.  Instead,  under 
§  1.1441-5(bK2),  A  must  withhold  on  each 
partner's  distributive  share  of  U.S.  source 
royalty  income  and  may  apply  the  rules  of 
this  section  to  determine  the  extent  to  which 
the  30-percent  withholding  rate  under 
section  1442  should  be  reduced  under  the 
income  tax  treaties  with  countries  Z  and  X. 
Because  A  has  actual  knowledge  of  the  tax 
treatment  of  S  in  country  Z  as  a  shareholder 
of  A  and  not  as  a  partner  (or  owner  of  a 
fiscally  transparent  entity),  A  may  not  rely  on 
the  certificate  furnished  by  S  in  order  to 
reduce  the  rate  of  withholding  under  the 
U.S.-Z  tax  treaty.  Therefore,  it  withholds  30 
percent  of  S's  distributive  share  of  royalty 
income.  A  may  rely  on  T's  certificate  to  treat 
T  as  deriving  its  distributive  share  of  A's 
royalty  income  as  a  resident  of  country  X  and 
as  a  beneficial  owner.  Therefore.  A  withholds 
on  T's  distributive  share  of  royalty  income  at 
the  reduced  rate  under  the  U.S.-X  tax  treaty. 
Example  4.  (i)  Facts.  Entity  A  is  a  business 
organization  formed  under  the  laws  of 
coimtry  Y.  A  receives  from  witliholding  agent 
R  U.S.  source  royalties  and  U.S.  source 
interest  income  tliat  is  potentially  eligible  for 


the  portfolio  Interest  exemption  under 
section  671(h)  and  881(c).  A's  interest 
holders  are  S,  an  individual  who  resides  in 
country  Y,  T,  an  individual  who  resides  in 
country  Z,  and  U,  an  individual  resident  in 
the  United  Sutes.  The  United  States  has  a  tax 
treaty  with  both  country  Y  and  country  Z. 
The  U.S.-Y  tax  treaty  reduces  the  rate  on 
royalties  to  S  percent,  and  the  U.S.-Z  tax 
treaty  reduces  the  rate  to  zero.  A  is  classified 
as  a  partnership  under  U.S.  tax  principles. 
Under  the  tax  laws  of  country  Y,  A  is  treated 
as  a  fiscally  transparent  entity  and  S  is 
required  to  include  in  income  his  distributive 
share  of  A's  income.  A  furnishes  to  R  an 
intermediary  withholding  certificate 
described  in  $  1.1441-5(cM3)(iil)  to  which  it 

(A)  A  Form  W-9  for  U;  and 

(B)  Beneficial  owner  withholding 
certificates  for  S  and  T  tiiat  represent  that  S 
and  T  are  foreign  persons.  For  purposes  of 
claiming  the  reduced  rate  under  each 
applicable  tax  treaty,  each  of  S's  and  T's 
certificates  represents  that  S  and  T  are 
deriving  their  distributive  share  of  the  royalty 
income  as  a  resident  of  their  respective 
coimtries  (within  the  meaning  of  $  1.894- 
iT(dMl)  and  of  the  applicable  tax  treaty)  and 
as  a  beneficial  owner  (within  the  meaning  of 
the  applicable  tax  treaty). 

(ii)  Analysis.  Absent  actual  knowledge  or 
reason  to  luiow  otherwise,  R  may  rely  on  the 
representations  that  S  and  T  derive  a 
distributive  share  of  the  royalty  income  as 
resident  of  their  respective  countries  and  are 
the  beneficial  owners  of  the  income. 
Therefore,  R  may  withhold  on  S's 
distributive  share  of  the  royalty  income  paid 
to  A  at  the  5-percent  rate  under  the  U.S.-Y 
tax  treaty.  R  may  withhold  on  T's  distributive 
share  of  the  royalty  income  paid  to  A  at  the 
zero  rate  under  the  U.S.-Z  tax  treaty,  even 
though  A  is  not  organized  in,  or  a  resident 
of,  country  Z.  R  may  rely  on  U's  Form 
W-9  to  treat  U  as  a  U.S.  person.  Therefore, 
R  does  not  witlihold  on  U's  share  of  the 
royalty  payment.  R  also  does  not  withhold  on 
any  portion  of  the  interest  paid  to  A  because 
S  and  T  have  furnished  beneficial  owner 
certificates  and  U  has  furnished  a  Form 
W-9. 

Example  5.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  4,  except  that  A  represents 
that  it  derives  the  royalty  income  it  receives 
frttm  R  as  a  resident  of  country  Y  (within  the 
meaning  of  §  1.894-lT(d)(l)  and  the  U.S.-Y 
tax  treaty)  and  as  a  beneficial  owner  of  the 
income  (within  the  meaning  of  the  U.S.-Y  tax 
treaty).  Neither  T  nor  S  represent  to  derive 
the  royalty  income  as  resident  of  their 
resp>ective  country.  A  furnishes  an 
intermediary  withholding  certificate 
described  in  $  1.1441-l(e)(3)(iii)  to  which  it 
attaches  a  Form  W-9  for  U  and  beneficial 
owner  withholding  certificates  for  S  and  T. 
No  claims  of  reduced  rate  under  a  tax  treaty 
are  made  on  S's  or  Ta  certificates.  A  also 
fomishes  to  R  its  own  beneficial  withholding 
certificate  in  order  to  claim  the  reduced  rate 
under  the  U.S.-Y  tax  treaty  for  the  royalty 
income. 

(ii)  Analysis.  Absent  actual  knowledge  or 
reason  to  know  otherwise,  R  may  rely  on  A's 
intermediary  certificate  and  the  certificates 
attached  thereto  in  order  to  treat  S  and  T  as 
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foreign  beneficial  owners  for  purposes  of 
treating  the  interest  as  portfolio  interest  and 
to  treat  U  as  a  U.S.  payee.  Therefore,  R  does 
not  withhold  on  the  payment  of  interest  to 
A.  In  addition,  absent  actual  knowledge  or 
reason  to  know  otherwnse,  R  may  rely  on  A's 
beneficial  owner  certificate  in  order  to  reduce 
the  rate  of  withholding  on  the  royalty  income 
under  the  U.S.-Y  tax  treaty. 

(5)  Claim  of  benefits  under  an  income 
tax  treaty  by  a  U.S.  person.  In  certain 
cases,  a  U.S.  person  may  claim  the 
benefit  of  an  income  tax  treaty.  For 
example,  under  certain  treaties,  a  U.S. 
citizen  residing  in  the  treaty  country 
may  claim  a  reduced  rate  of  U.S.  tax  on 
certain  amoimts  representing  a  pension 
or  an  annuity  from  U.S.  soiuces.  Claims 
of  treaty  benefits  by  a  U.S.  person  may 
be  made  by  furnishing  a  Form  W-9  to 
the  withholding  agent  or  such  other 
form  as  the  IRS  may  prescribe  in 
published  guidance  (see  §  601.601(d)(2) 
of  this  chapter). 

(c)  Proof  of  tax  residence  in  a  treaty 
country  and  certification  of  entitlement 
to  treaty  benefits— {1)  In  general.  A 
beneficial  owner  establishes  proof  of  its 
tax  residence  in  a  treaty  country  for 
purposes  of  its  claim  to  the  withholding 
agent  that  a  reduced  rate  of  tax  applies 
under  an  income  tax  treaty  by 
complying  with  the  procedures 
described  in  this  paragraph  (c)  or  with 
such  other  procedures  as  the  IRS  may 
prescribe  in  published  guidance  (see 
§601 .601  (d)(2)  of  this  chapter).  For 
purposes  of  this  section,  the  residence 
of  a  beneficial  owner  must  be 
determined  in  accordance  with  the 
provisions  of  the  applicable  U.S.  income 
tax  treaty  as  may  be  clarified  by  any 
applicable  regulations  thereunder,  or 
technical  explanations  thereof,  or  other 
published  guidance.  '*' 

(2)  Certification  of  taxpayer 
identifying  number — (i)  In  general.  A 
taxpayer  may  certify  its  taxpayer 
identifying  niunber  as  required  under 
paragraph  (b)(1)  of  this  section  by 
having  the  number  certified  by  the  IRS 
either  directly  as  provided  under 
paragraph  (c)(2)(ii)  of  this  section  or 
through  a  qualified  intermediary  as 
provided  in  paragraph  (c)(2)(iii)  of  this 
section. 

(ii)  ms-certified  TIN.  The  IRS  shall 
certify  a  taxpayer  identifying  number 
(TIN)  upon  a  certificate  of  residence 
described  in  paragraph  (c)(3)  of  this 
section  to  which  it  shall  attach  the 
certifications  described  in  paragraphs 
(cH5)  (i)  and  (ii)  of  this  section,  if 
applicable.  The  taxpayer  saay  provide 
documentary  evidence  described  in 
paragraph  (cK4)  of  this  section  instead 
of  a  COTtificate  of  residence.  However,  a 
taxpayer  (other  than  a  person  organized 
as  a  corporate  body  in  the  applicable 


treaty  jurisdiction)  may  ftunish 
documentary  evidence  instead  of  a 
certificate  of  residence  only  if  a 
certificate  of  residence  is  not  available 
to  the  taxpayer. 

A  certificate  of  residence  is  not 
available  for  purposes  of  this  paragraph 
(c)(2)(ii)  if  the  tax  administration  of  the 
country  where  the  taxpayer  claims  to  be 
a  resident  does  not  have  a  procediue  in 
effect  by  which  such  certificates  are 
routinely  issued  or  the  taxpayer 
establishes  that  obtaining  such 
certificate  would  require  an 
unreasonable  amoiuit  of  time  or  costs 
relative  to  the  taxpayer's  circiunstances 
(e.g.,  amoimt  of  investments  in  the 
United  States).  A  person  organized  as  a 
corporate  body  in  the  applicable  traafy 
jurisdiction  may,  instead  of  a  certificate 
of  residence,  furnish  a  certificate  of 
incorporation,  articles  of  incorporation, 
or  other  official  document  reflecting  the 
taxpayer's  status  as  a  corporate  body  in 
that  jurisdiction,  regardless  of  whether  a 
certificate  of  residence  described  in 
paragraph  (c)(3)  of  this  section  is 
otherwise  available.  .The  certificate  or 
documentary  evidence  must  be 
furnished  to  the  IRS  by,  or  on  behalf  of, 
the  beneficial  owner  upon  application 
for  the  taxpayer  identifying  number  or 
at  any  other  time,  as  permitted  under 
such  procedures  as  the  IRS  may 
prescribe  in  published  gtiidance  (see 
§  601.601(d)(2)  of  this  chapter),  ff  the  tax 
residence  of  the  beneficial  owner 
changes,  the  beneficial  owner  shall 
notify  the  IRS  of  that  change  within  30 
days  thereof.  This  requirement  is  in 
addition  to  the  notification 
requirements  described  in  §  1.1441- 
l(e)(4)(ii)(D)  regarding  notification  to  a 
withholding  agent  in  the  event  of 
changes  in  the  beneficial  owner  s 
circumstances.  The  IRS  may,  under  the 
exchange  of  information  provisions  of 
an  applicable  income  tax  treafy, 
exchange  information  with  the  relevant 
foreign  competent  authority  for  the 
purpose  of  confirming  with  appropriate 
tax  officials  of  the  other  coimtry  that  the 
beneficial  owner  continues  to  be  a  tax 
resident  of  that  coimtry.  The  IRS  may 
fitim  time  to  time,  in  its  discretion, 
request  that  the  beneficial  owner 
reconfirm  its  residence  in  the  treaty 
country. 

(iii)  Special  rules  for  qualified 
intermediaries.  The  IRS  may  certify  a 
taxpayer  identifying  number  based  upon 
the  certification  of  a  qualified 
intermediary  described  in  §  1.1441- 
l(eK5)(ii)  regarding  the  tax  residence  of 
any  of  its  account  holdera,  under 
procedures  agreed  upon  with  the  IRS.  If 
a  new  account  holder  has  a  TB^I  at  the 
time  it  opens  an  account,  the  qualified 
iatranediary  may  rely  on  a  statement  by 


the  account  or  interest  holder  that 
appropriate  proof  .of  tax  residence  in  the 
treaty  jurisdiction  was  previously 
provided  to  the  IRS.  in  such  case,  the 
qualified  intermediary  must  notify  the 
IRS  each  time  that  the  account  or 
interest  holder's  address  chaises  to 
another  country  or  when  the  account  or 
interest  holder  terminates  its 
relationship  with  the  qualified 
intermediary  within  30  days  5f  that 
change. 

(3)  Certificate  of  residence.  A 
certificate  of  residence  referred  to  in 
paragraph  (b)(2)(i)  or  (c)(2)(ii)  of  this 
section  is  a  certification  issued  by  the 
competent  authorify  (or  another 
appropriate  tax  official)  of  the  treafy 
country  of  which  the  taxpayer  claims  to 
be  a  resident  that  the  taxpayer  has  filed 
its  most  recent  income  tax  return  as  a 
resident  of  that  country  (within  the 
meaning  of  the  applicable  tax  treaty).  A 
certificate  of  residence  is  valid  for  a 
period  of  three  yean  or  such  longer 
period  as  the  IRS  may  prescribe  in 
published  guidance  (see  §601. 601(d)(2) 
of  this  chapter).  The  competent 
authorities  may  agree  to  a  different 
procedure  for  certifying  residence,  in 
which  case  such  procedure  shall  govern 
for  payments  made  to  a  person  claiming 
to  be  a  resident  of  the  country  with 
which  such  an  agreement  is  in  effect 

(4)  Documentary  evidence 
establishing  residence  in  the  treaty 
country — (i)  Individuals.  For  purposes 
of  this  paragraph  (c)(4),  documentary 
evidence  establishes  the  residence  of  an 
individual  in  a  treafy  country  if  it 
includes  the  name,  address,  and 
photograph  of  the  person  seeking  to 
prove  residence,  is  an  official  document 
issued  by  an  authorized  governmental 
body  (i.e.,  a  government  or  agency 
thereof,  or  a  municipalify),  and  has  been 
issued  no  more  than  three  years  prior  to 
presentation  to  the  IRS  or  the 
withholding  agent.  A  document  older 
than  three  yeara  may  be  relied  upon  as 
proof  of  residence  only  if  it  is 
accompanied  by  additional  evidence  of 
the  person's  residence  in  the  treafy 
country  (e.g.,  a  bank  statement,  utilify 
bills,  or  medical  bills).  Documentary 
evidence  must  be  in  the  form  of  original 
documents  or  certified  copies  thereol 
Documentary  evidence  must  be 
accompanied  by  an  affidavit  of  the 
taxpayer  signed  under  penalties  of 
perjury  that  the  documentary  evidence 
submitted  is  true  and  complete. 

(ii)  Persons  other  than  individuals. 
For  purposes  of  this  paragraph  (cN4), 
documentary  evidence  establishes  the 
residence  in  a  treafy  country  of  a  person 
other  Aan  an  individual  if  it  includes 
the  name  of  the  entity  and  the  address 
of  its  principal  office  ia  the  traafy 
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country,  and  is  an  official  dociunent 
issued  by  an  authorized  governmental 
body  (e.g.,  a  government  or  agency 
thereof,  or  a  mimicipality). 

(5)  Certifications  regarding 
entitlement  to  treaty  benefits — (i) 
Certification  regarding  conditions  under 
a  Limitation  on  Benefits  Article.  A 
taxpayer  that  is  not  an  individual  must 
certify  to  the  IRS  by  way  of  an  affidavit 
attached  to  its  request  for  certification  of 
its  employer  identification  number  that 
it  meets  one  or  more  of  the  conditions 
set  forth  in  the  Limitation  on  Benefits 
Article  (if  any,  or  in  a  similar  provision) 
contained  in  the  applicable  tax  treaty. 
The  affidavit  must  describe  sufficient 
&cts  for  the  IRS  to  determine  which 
condition  the  taxpayer  claims  to  satisfy. 
The  affidavit  must  be  signed  by  the 
taxpayer  under  penalties  of  peniny. 

(li)  Certification  regarding  whether  the 
taxpayer  derives  the  income.  A  taxpayer 
that  is  not  an  individual  shall  certify  to 
the  IRS  by  way  of  an  affidavit  attached 
to  its  request  for  certification  of  its 
employer  identification  number  that  any 
income  for  which  it  intends  to  claim 
benefits  under  an  applicable  income  tax 
tieafy  is  income  that  will  properly  be 
treated  as  derived  by  itself  as  a  resident 
of  the  applicable  treafy  jurisdiction 
within  the  meaning  of  §  1.894-lT(dKl)- 
The  affidavit  must  be  signed  under 
penalties  of  perjury.  This  requirement 
does  not  apply  if  the  taxpayer  furnishes 
a  certificate  of  residence  that  certifies 
that  fact. 

(d)  Joint  owners.  In  the  case  of  a 
payment  to  joint  owners,  each  owner 
must  furnish  a  withholding  certificate 
or,  if  applicable,  dociunentary  evidence 
or  a  certificate  of  residence.  The 
applicable  rate  of  tax  on  a  payment  of 
income  to  joint  owners  shall  be  the 
highest  applicable  rate. 

(e)  Related  party  dividends  under 
U.S.-Denmark  income  tax  treaty.  Article 
VI(3)  of  the  income  tax  treaty  between 
the  United  States  and  Denmark  (see 
1950-1  C.B.  77;  see  also  §  601.601(d)(2) 
of  this  chapter)  reduces  the  rate  of  tax 
on  dividends  between  related 
corporations  to  5  percent  subject  to  the 
condition  that  the  relationship  between 
the  domestic  and  foreign  corporations 
was  not  arranged  or  maintained  for  the 
purpose  of  securing  the  reduced  rate.  A 
domestic  corporation  that  makes  a 
distribution  derived  by  a  resident  of 
Denmark  may  treat  this  condition  as 
satisfied  if,  prior  to  the  {>ayment,  a 
request  has  been  made  to  the  IRS  for  a 
private  letter  ruling  determining  that  the 
relationship  between  the  corporation 
and  the  Danish  resident  was  not 
arranged  or  maintained  for  such 
purpose  and  the  IRS  has  either  issued  a 
favorable  ruling  (and  the  ruling  has  aet 


been  revoked)  or  is  considering  the 
ruling  request. 

(f)  Failure  to  receive  withholding 
certificate  timely.  See  applicable 
procedures  described  in  8 1.1441-l(bK^) 
in  the  event  the  withholding  agent  does 
not  hold  an  appropriate  withholding 
certificate  or  other  appropriate 
dociunentation  at  the  time  of  payment. 

(g)  Effective  date— (1)  General  rule. 
This  section  applies  to  payments  made 
after  December  31, 1998. 

(2)  Transition  rules.  For  purposes  of 
this  section,  a  withholding  agent  that  on 
December  31, 1998,  holds  a  Form  1001 
or  8233  that  is  valid  under  the 
regulations  in  effect  prior  to  January  1. 
1999  (see  26  CFR  parts  1  and  35a. 
revised  April  1, 1997),  may  treat  it  as  a 
valid  withholding  certificate  until  its 
validify  expires  under  those  regulations 
or,  if  earlier,  until  December  31, 1999. 
Further,  the  validify  of  a  withholding 
certificate  or  statement  that  is  dated 
prior  to  January  1,  1998.  is  valid  on 
January  1,  1998,  and  would  expire  at 
any  time  during  1998,  is  extended  until 
December  31, 199ft<and  is  not  extended 
after  December  31, 1998  by  reason  of  the 
immediately  preceding  sentence).  The 
rule  in  this  paragraph  (g)(2),  however, 
does  not  apply  to  extend  the  validify 
period  of  a  withholding  certificate  that 
expires  in  1998  solely  by  reason  of 
changes  in  the  circimistances  of  the 
person  whose  name  is  on  the  certificate 
or  in  interpretation  of  the  law  under  the 
regtdations  under  §  1.894-lT(d). 
Notwithstanding  the  three  preceding 
sentences,  a  withholding  agent  may 
choose  to  not  take  advantage  of  the 
transition  rule  in  this  paragraph  (g)(2) 
with  respect  to  one  or  more  withholding 
certificates  and.  therefore,  to  require 
new  withholding  certificates 
conforming  to  the  requirements 
described  in  this  section.  Certificates 
issued  prior  to  April  1, 1998,  that  expire 
at  any  time  after  March  31, 1998  (other 
than  by  reason  of  changes  in  the 
circumstances  of  the  person  whose 
name  is  on  the  certificate)  shall  remain 
valid  until  December  31, 1998. 

Par.  12.  Section  1.1441-7  is  amended 
by 

1.  Revising  paragraphs  (a)  through  (c). 

2.  Redesignating  paragraph  (d)  as 
paragraph  (f). 

3.  Adding  new  paragraph  (d),  and 
paraoaphs  (e)  and  (g). 

4.  Removing  the  language  "(j)"  and 
adding  "(g)"  in  its  place  in  the  first 
sentence  of  newly  designated  paragraph 

(f)(1). 

5.  Removing  the  language  "(d)"  and 
adding  "(f)"  in  its  place  in  the  first 
sentence  of  newly  designated  paragraph 
(fKl),  in  the  first  sentence  of  newly 
ftasignsted  paragraph  (fX2Xl).  and  in  the 


first  sentence  of  newly  designated 
paranaph  (f)(3). 

6.  Removing  the  authority  citation  at 
the  end  of  the  section. 

The  revisions  read  as  follows: 

§1.1441-7    General  provisions  rsMing  to 
artlhhoMing  aeents. 

(a)  Withholding  agent  defined.  For 
purposes  of  chapter  3  of  the  Internal 
Revenue  Code  (Code)  and  the 
regulations  under  such  chapter,  the  term 
withholding  agent  means  any  person, 
U.S.  or  foreign,  that  has  the  control, 
receipt,  custody,  disposal,  or  payment  of 
an  item  of  income  of  a  foreign  person 
subject  to  withholding,  including  (but 
not  limited  to)  a  foreign  intermediary 
described  in  §  1.1441-l(e)(3)(i),  a 
foreign  partnership,  or  a  U.S.  branch 
described  in  §  1.1441-l(b)(2Miv)  (A)  or 
(E).  See  §  1.1441-l(b)  (1)  and  (2)  for 
determining  whether  a  payment  is 
considered  made  to  a  foreign  person. 
Any  person  who  meets  the  definition  of 
a  withholding  agent  is  required  to 
deposit  any  tax  withheld  under 
§  1.1461-1  (a)  and  to  make  the  returns 
prescribed  by  §  1.1461-1  (b)  and  (c),  as 
modified  by  the  terms  of  an  agreement 
with  a  qualified  intermediary  (in  the 
case  of  a  qualified  intermediary)  or,  in 
the  case  of  a  foreign  partnership,  to 
make  the  returns  prescribed  under 
section  6031  and  the  regulations 
thereunder.  When  several  persons 
qualify  as  withholding  agents  with 
respect  to  a  single  payment,  only  one 
tax  is  required  to  be  withheld  and, 
generally,  only  one  return  (on  Form 
1042,  as  required  under  §  1.1461-l(b)). 
is  required  to  be  made.  See  §  1.1461- 
1(b)(2)  and  (c)(4)  for  filing  procediues 
when  multiple  withholding  agents  are 
involved.  In  the  case  of  a  withholding 
agent  paying  to  partners  of  a 
withholding  foreign  partnership 
described  in  §  1.1441-5(c)(2)(i).  the 
withholding  agent  may  arrange  with  the 
partnership  to  withhold  if  it  is  provided 
the  information  by  the  partnership,  in 
which  case  the  partnership  does  not 
have  to  withhold.  However,  the 
partnership  must  still  file  a  partnership 
return  under  section  6031(a)  and  the 
regulations  under  that  section.  The 
withholding  agent  does  not  have  to  file 
Forms  1042-S  (but  does  have  to  file  a 
Form  1042)  since  the  withholding 
foreign  partnership  furnishes  FormsK-1 
to  its  partners  pursuant  to  section 
6031(b)  and  §  1.6031(b>-lT.  For 
purposes  of  this  section  and  any 
requirement  to  withhold  under  chapter 
3  of  the  Code  and  the  regidations 
thereunder,  a  person  who,  as  a  nominee 
described  in  §  1.6031(c>-lT,  has 
furnished  to  a  partnership  all  of  the 
information  required  to  ba  furnished 
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under  §  1.6031(c)-lT(8)  shall  not  be 
treated  as  a  withholding  agent  if  it  has 
notified  the  ptulnership  that  it  is 
treating  the  provision  of  inforgiation  to 
the  partnership  as  a  discharge  of  its 
obligations  as  a  withholding  agent 

(fijStandards  of  knowleage—C^)  In 
general.  A  withholding  agent  must 
withhold  at  the  full  30-percent  rate 
imder  section  1441, 1442.  or  1443(a)  or 
at  the  fiill  4-percent  rate  under  section 
1443(b)  if  it  has  actual  knowledge  or 
reason  to  know  that  a  claim  of  U.S. 
status  or  of  a  reduced  rate  of 
withholding  under  section  1441, 1442, 
or  1443  is  incorrect.  A  withholding 
agent  shall  be  liable  for  tax,  interest,  and 
penalties  to  the  extent  provided  under 
sections  1461  and  1463  and  the 
regulations  under  those  sections  if  it 
fails  to  withhold  the  correct  amount 
despite  its  actual  knowledge  or  reason 
to  know  the  amount  required  to  be 
withheld.  For  purposes  of  the 
regulations  under  sections  1441, 1442. 
and  1443,  a  withholding  agent  may  rely 
on  information  or  certifications 
contained  in.  or  attached  to,  a 
withholding  certificate  or  other 
documentation  furnished  by  or  for  a 
beneficial  owner  or  payee  unless  the 
withholding  agent  has  actual  knowledge 
or  reason  to  know  that  the  information 
or  certifications  are  not  correct  and.  if 
based  on  such  knowledge  or  reason  to 
know,  it  should  withhold  (under 
chapter  3  of  the  Code  or  another 
wdthholding  provision  of  the  Code)  an 
amount  greater  than  would  be  the  case 
if  it  relied  on  the  information  or 
certifications,  or  it  should  report  (under 
chapter  3  of  the  Code  or  under  another 
provision  of  the  Code)  an  amount  that 
would  not  otherwise  be  reportable  if  it 
relied  on  the  information  or 
certifications.  See  §  1.1441-l(e)(4)(viii) 
for  applicable  reliance  ndes.  A 
withholding  agent  that  has  received 
notification  by  the  Internal  Revenue 
Service  (IRS)  that  a  claim  of  U.S.  status 
or  of  a  reduced  rate  is  incorrect  has 
actual  knowledge  beginning  on  the  date 
that  is  30  calendar  days  after  the  date 
the  notice  is  received.  A  withholding 
agent  that  fails  to  act  in  accordance  with 
the  presumptions  set  forth  in  §§  1.1441- 
1(b)(3).  1.1441-4(a),  1.1441-5  (d)  and 
(e).  or  1.1441-9(b)(3)  may  also  be  liable 
for  tax,  interest,  and  penalties.  See 
§1.1441-l(b)(3)(ix)  and  (7). 

(2)  Reason  to  know — (i)  In  general.  A 
withholding  agent  shall  be  considered 
to  have  reason  to  know  if  its  knowledge 
of  relevant  facts  or  statements  contained 
in  the  withholding  certificates  or  other 
documentation  is  such  that  a  reasonably 
prudent  person  in  the  position  of  the 
withholding  agent  would  question  the 
claims  made. 


(ii)  Limits  on  reason  to  know  in 
certain  cases.  Except  as  otherwise 
provided  in  paragraph  (b)(3)  of  this 
section,  a  withholding  agent  that  is  a 
financial  institution  (including  a 
regulated  investment  company)  with 
which  a  customer  may  open  an  account 
has  a  reason  to  know  with  respect  to 
payments  of  amoimts  described  in 
S  1.1441-6(b)(2Kii)  that  a  beneficial 
owner  withholding  certificate  or 
dociunentary  evidence  for  a  beneficial 
owner  is  not  reliable  only  if  any  one  or 
more  of  the  circumstances  described  in 
this  p>aragraph.(b)(2Hii)  exist  for  a 
withholding  certificate.  In  such  a  case, 
the  withholding  agent  may  require  a 
new  withholding  certificate.  In  the 
absence  of  a  new  certificate,  a 
withholding  agent  may  rely  on  the 
withholding  certificate  only  after 
documentation  is  provided  in  support  of 
the  claim  of  foreign  status, 
classification,  or  reduced  rate  of  tax 
\mder  a  tax  treafy. 

(A)  The  permanent  residence  address 
on  the  withholding  certificate  is  an 
address  in  the  United  States.  In  the  case 
of  an  individual,  trust,  or  estate,  the 
withholding  agent  may  rely  on 
information  in  its  files  that  is  less  than 
three  years  old  and  that  supports  the 
beneficial  owner's  claim  of  foreign 
status,  despite  a  U.S.  address  (for 
example,  a  bank  has  evidence  of  the 
diplomatic  status  of  a  customer).  In  the 
absence  of  evidence  in  the  withholding 
agent's  files,  the  agent  meets  its  due 
diligence  obligation  for  purposes  of  this 
paragraph  (b)(2)(ii)(A)  if  it  contacts  the 
beneficial  owner  or  its  agent  in  the 
United  States  and  obtains  an 
explanation  in  writing  supporting  the 
foreign  status  of  the  beneficial  owner 
(for  example,  the  beneficial  owner  is  a 
nonresident  alien  individual 
temporarily  present  in  the  United  States 
as  a  teacher;  see  §aol.7701(b)-3(b)(3)  of 
this  chapter)  and  documentation 
supporting  the  claim  of  foreign  status  is 
attached  to  the  beneficial  owner's 
statement  (for  example,  in  the  case  of  a 
noiuesident  alien  individual  teacher,  a 
copy  of  the  relevant  pages  of  the 
beneficial  owner's  passport  showing  the 
individual's  U.S.  visa  status  or  a  copy  of 
relevant  INS  documents).  In  the  case  of 
a  beneficial  owner  other  than  an 
individual,  trust,  or  estate,  the 
withholding  agent  must  inquire  as  to 
whether  the  person  whose  name  is  on 
the  certificate  is  actually  organized  or 
created  under  the  laws  of  a  foreign 
country. 

(B)  "nie  payment  is  directed  to  a  P.O. 
Booc.  an  in-care-of  address,  or  a  U.S. 
address.  In  the  case  of  an  individual,  the 
withholding  agent  may  rely,  for 
example,  on  dociun«itary  evidence  ofa 


type  described  in  §  1.1441-6(c)  (3)  or  (4) 
supporting  the  beneficial  owner's  claim 
of  residence  in  a  foreign  coimtry  to 
ascertain  that  the  individual  is  a  ^ 

nonresident  alien  individuaL  In  the  case 
of  a  person  other  than  an  individual,  the 
withholding  agent  may  rely  on  other 
evidence  to  ascertain  that  the  person 
whose  name  is  on  the  certificate  is  not 
a  U.S.  person. 

(C)  In  the  case  of  income  for  vrfaich 
benefits  are  claimed  imder  an  income 
tax  treafy,  the  permanent  residence 
address  or  mailing  address  is  not  in  the 
corresponding  treafy  country.  In  such  a 
case,  the  withholding  agent  may  rely, 
for  example,  on  documentary  evidence 
ofa  type  described  in  §  1.1441-6(c)  (3) 
or  (4)  supporting  the  beneficial  ownrn's 
claim  of  residence  in  the  country  whose 
benefits  under  an  income  tax  treafy  with 
the  United  States  are  invoked. 

(D)  "rhe  mailing  address  on  the 
withholding  certificate  is  in  the  United 
States  or  the  beneficial  owner  notifies 
the  withholding  agent  of  a  new  address 
for  mailing  or  residential  purposes  that 
is  in  the  United  States,  a  P.O.  box,  or  an 
in-care-address,  or,  in  the  case  of 
income  for  which  benefits  are  claimed 
under  an  income  tax  treafy,  the  mailing 
address  on  the  certificate  or  the  new 
mailing  or  residential  address  notified 
to  the  withholding  agent  is  not  in  the 
treafy  country.  The  withholding  agent 
may,  however,  rely  on  documentary 
evidence  of  a  type  described  in 

$  1.1441-6(c)  (3)  or  (4)  supporting  the 
beneficial  ownw's  claim  of  residence  in 
a  foreim  country. 

(E)  'Tne  name  of  the  person  on  the 
withholding  certificate  or  documentary 
evidence  indicates  that  the  poson's 
status  is  a  corporation,  partnership, 
trust,  estate,  or  an  individual,  and  the 
person's  claim  of  status  is  not  consistent 
with  such  indication.  For  example,  a 
person  whose  name  indicates  that  it  is 

a  per  se  corporation  described  in. 
§  301.7701-2(b)(8)(i)  of  this  chapter 
represents  on  a  Form  W-8  that  it  is  a 
putnership. 

(F)  Such  other  circumstances  as  the 
IRS  may  prescribe  in  published 
guidance  (see  §  601.601(d)(2)  of  Uiis 
chapter). 

(3)  Coordinated  account  infmmation 
systems.  See  §  1.1441-l(e)(4)(ix)  for 
application  of  these  rules  other  than  on 
an  account-by-account  basis  so  that  a 
withholding  agent  that  relies  on  a 
coordinated  account  information  sjrstem 
for  documentation  is  considered  to 
know  or  have  reason  to  know  the  facts 
recorded  in  the  system. 

(c)  Authorized  agent — (1)  In  general. 
The  acts  of  an  agent  of  a  withholding 
agent  (including  the  receipt  of 
vdthholding  certificates,  ue  payment  of 
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amounts  of  income  subject  to 
withholding,  and  the  deposit  of  tax 
withheld)  are  imputed  to  the 
withholding  agent  on  whose  behalf  it  is 
acting.  However,  if  the  agent  is  a  foreign 
person,  a  withholding  agent  that  is  a 
U.S.  person  may  treat  the  acts  of  the 
foreign  agent  as  its  own  for  purposes  of 
determining  whether  it  has  complied 
with  the  provisions  of  this  section,  but 
only  if  the  agent  is  an  authorized  foreign 
agent,  as  defined  in  paragraph  (c)(2)  of 
this  section.  An  authorized  foreign  agent 
cannot  apply  the  provisions  of  this 
paragraph  (c)  to  appoint  another  person 
its  authorized  foreign  agent  with  respect 
to  the  payments  it  receives  from  the 
withholding  agent. 

(2)  Authori^d  foreign  agent  An  ^nt 
is  an  authorized  foreign  agent  only  it— 

(i)  There  is  a  written  agreement 
between  the  withholding  agent  and  the 
foreign  person  acting  as  agent; 

(iifrhe  notification  procedures 
dMcribed  in  paragraph  (cK3)  of  this 
section  have  been  complied  with; 

(ill)  Books  and  records  and  relevant 
personnel  of  the  foreign  agent  are 
available  (on  a  continuous  basis, 
including  after  termination  of  the 
relationship)  for  examination  by  the  IRS 
in  order  to  evaluate  the  withholding 
agent's  compliance  with  the  provisions 
of  chapters  3  and  61  of  the  Code,  section 
3406,  and  the  regulations  luider  those 
provisions;  and 

(iv)  The  U.S.  withholding  agent 
remains  fully  liable  for  the  acts  of  its 
agent  and  does  not  assert  any  of  the 
defenses  that  may  otherwise  be 
available,  including  under  common  law 
principles  of  agency  in  order  to  avoid 
tax  liability  imder  the  Internal  Revenue 
Code. 

(3)  Notification.  A  withholding  agent 
that  appoints  an  authorized  agent  to  act 
on  its  behalf  for  purposes  of  §  1.871- 
14(c)(2),  the  withholding  provisions  of 
chapter  3  of  the  Code,  section  3406  or 
other  withholding  provisions  of  the 
Internal  Revenue  Code,  or  the  reporting 
provisions  of  chapter  61  of  the  Qxie,  is 
required  to  file  notice  of  such 
appointment  with  the  OfBce  of  the 
Assistant  Conunissioner  (International). 
Such  notice  shall  be  filed  before  the  first 
payment  for  which  the  authorized  agent 
acts  as  such.  Such  notice  shall 
acknowledge  the  withholding  agent 
liability  as  provided  in  paragraph 
(cX2X>v)  of  this  section. 

(4)  Liability  of  U.S.  withholding  agent 
An  authcnized  foreign  agent  is  subfect  to 
the  same  withholding  and  reporting 
obligations  that  apply  to  any 
mthholding  agent  under  the  provisions 
of  chapter  3  of  the  Code  and  the 
regulations  thereunder.  In  particular,  an 
authorized  foreign  agent  does  not 


benefit  from  the  special  procedures  or 
exceptions  that  may  apply  to  a  qualified 
intermediary.  A  withholding  agent 
acting  through  an  authorized  foreign 
agent  is  liable  for  any  failure  of  the 
agent,  such  as  &ilxire  to  withhold  an 
amount  or  make  payment  of  tax,  in  the 
same  manner  and  to  the  same  extent  as 
if  the  agent's  Gulure  had  been  the  &iUure 
of  the  U.S.  withholding  agent  Pot  this 
purpose,  the  foreign  agent's  actual 
knowledge  or  reason  to  know  shall  be 
imputed  to  the  U.S.  withholding  agenL 
The  U.S.  withholding  agent's  liability 
shaU  exist  irrespective  of  the  fact  that 
the  authorized  foreign  agent  is  also  a 
withholding  agent  and  is  itself 
separately  liable  for  fBiluie  to  comply 
with  the  provisions  of  the  regulations 
under  section  1441, 1442,  or  1443. 
However,  the  same  tax,  interest,  or 
penalties  shall  not  be  collected  more 
than  once. 

(5)  Filing  of  returns.  See  §  1.1461- 
l(bK2)(iii)  and  (c)(4)(iii)  regarding 
returns  required  to  be  made  where  a 
U.S.  withholding  agent  acts  through  an 
authorized  foreign  agent 

(d)  United  States  obligations*.  If  the 
United  States  is  a  withholding  agent  for 
an  item  of  interest,  including  original 
issue  discount,  on  obligations  of  the 
United  States  or  of  any  agency  or 
instnunentality  thereof,  the  withholding 
obligation  of  the  United  States  is 
assumed  and  discharged  by — 

(1)  The  Commissioner  of  the  Public 
De^t,  for  interest  paid  by  checks  issued 
through  the  Bureau  of  the  Public  Debt; 

(2)  The  Treasurer  of  the  United  States, 
for  interest  paid  by  him  or  hm,  whether 
by  check  or  otherwise; 

(3)  Each  Federal  Reserve  Bank,  for 
interest  paid  by  it  whether  by  check  or 
otherwise;  or 

(4)  Such  other  person  as  may  be 
designated  by  the  IRS. 

(e)  Assumed  obligations.  If,  in 
connection  with  the  sale  of  a 
corporation's  property,  payment  on  the 
bonds  or  other  obligations  of  the 
corporation  is  assumed  by  a  person, 
then  that  person  shall  be  a  withholding 
agent  to  the  extent  amounts  subject  to 
withholding  are  paid  to  a  foreign 
person.  Thus,  the  person  shall  withhold 
such  amounts  imder  §  1.1441-1  as 
would  be  required  to  be  withheld  by  the 
seller  or  corporation  had  no  such  sale  or 
assumption  been  made. 

*        *        *        •        • 

(g)  Effective  date.  Except  as  otherwise 
provided  in  paragraph  (f)(3)  of  this 
section,  this  section  applies  to  payments 
made  after  December  31, 1998. 

Par.  13.  Section  1.1441-8T  is 
i^esignated  as  S  1.1441-8  and 
amended  as  follows: 


1.  The  section  heading  and  fwragraph 
(b)  are  revised. 

2.  Paragraphs  (c),  (d),  (e)  and  (f)  are 
added. 

The  revisions  and  additions  read  as 
follows: 

fl.l44l-e    Exemption  from  withltoiding  for 
payments  to  foreifn  govenunenU, 
kitemattonal  organizationa,  foratgn  central 
bania  of  Isaua,  and  the  Bank  for 
International  Settlementa. 


(b)  Reliance  on  claim  of  exemption  by 
foreign  government.  Absent  actual 
knowledge  or  reason  to  know  otherwise, 
the  withholding  agent  may  rely  upon  a 
claim  of  exemption  made  by  the  foreign 
govenunent  if,  prior  to  the  payment,  the 
withholding  agent  can  relifli)ly  associate 
the  payment  with  documentation  upon 
which  it  can  rely  to  treat  the  payment 
as  made  to  a  beneficial  owner  in 
accordance  with  §  1.1441-l(e)(lXu)-  A 
Form  W-8  furnished  by  a  foreign 
govenunent  for  purposes  of  claiming  an 
exemption  undra  ttds  paragraph  (b)  is 
valid  only  if,  in  addition  to  other 
applicable  requirements,  it  certifies  that 
the  income  is,  or  will  be,  exempt  &om 
taxation  under  section  892  and  the 
regulations  under  that  section  and 
whether  the  person  whose  name  is  on 
the  certificate  is  an  integral  part  of  a 
foreipi  government  (as  defined  in 

§  1.892-2T(a)(2))  or  a  controlled  entity 
(as  defined  in  §  1.8g2-2T(a)(3)). 

(c)  Income  of  a  foreign  central  bank  of 
issue  or  the  Bank  for  International 
Settlements — (1)  Certain  interest 
income.  Section  895  provides  for  the 
exclusion  from  gross  income  of  certain 
income  derived  by  a  foreign  central 
bank  of  issue,  or  by  the  Bank  for 
International  Settiements,  from 
obligations  of  the  United  States  or  of 
any  agency  or  instrumentality  thereof  or 
from  interest  on  deposits  with  persons 
carrying  on  the  banlung  business  if  the 
bank  is  the  owner  of  the  obligations  or 
deposits  and  does  not  hold  the 
obligations  or  deposits  for,  or  use  them 
in  connection  with,  the  conduct  of  a 
commercial  hanking  function  or  other 
commercial  activity  by  such  bauL  See 

§  1.895-1.  Absent  actual  knowledge  or 
reason  to  know  that  a  foreign  central 
bank  of  issue,  or  the  Bank  for 
International  Settiements,  is  operating 
outside  the  scope  of  the  exclusion 
granted  by  section  895  and  the 
regulations  under  that  section,  the 
withholding  agent  may  rely  on  a  claim 
of  exemption  if,  prior  to  the  payment, 
the  withholding  agent  can  reliably 
associate  the  payment  with 
documentation  upon  which  it  can  rely 
to  treat  the  foreign  central  bank  of  issue 
or  the  Bank  for  International 
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Settiements  as  the  beneficial  owner  of 
the  payment  in  accordance  with 
§  1.1441-l(e)(l)(ii).  A  Form  W-8 
furnished  by  a  foreign  central  bank  of 
issue  or  the  Bank  for  International 
Settiements  for  purposes  of  claiming  an 
exemption  under  this  paragraph  (c)(1)  is 
valid  only  if,  in  addition  to  other 
applicable  requirements,  it  certifies  that 
the  person  whose  name  is  on  the 
certificate  is  a  foreign  central  bank  of 
issue,  or  the  Bank  for  International 
Settiements,  and  that  the  bank  does  not, 
and  will  not,  hold  the  obligations  or  the 
bank  deposits  covered  by  tiie  Form  W- 
8  for,  or  use  them  in  connection  with, 
the  conduct  of  a  commercial  banking 
function  or  other  commercial  activity. 

(2)  Bankers  acceptances.  Interest 
derived  by  a  foreign  central  bank  of 
issue  from  bankers  acceptances  is 
exempt  fit>m  tax  under  sections 
871(i)(2)(C)  and  881(d)  and  §  1.861- 
2(b)(4).  With  respect  to  bankers' 
acceptances,  a  withholding  agent  may 
treat  a  payee  as  a  foreign  central  bank 
of  issue  without  requiring  a  withholding 
certificate  if  the  name  of  the  payee  and 
other  facts  surrounding  the  payment 
reascmably  indicate  that  the  payee  or 
beneficial  owner  is  a  foreign  central 
bank  of  issue,  as  defined  in  §  1.861- 
2(b)(4). 

(d)  Exemption  for  payments  to 
international  organizations.  A  payment 
to  an  international  organization  (within 
the  meaning  of  section  7701(a)(18))  is 
exempt  from  withholding  on  any 
payment  A  withholding  agent  may  treat 
a  payee  as  an  international  organization 
without  requiring  a  withholding 
certificate  if  the  name  of  the  payee  is 
one  that  is  designated  as  an 
international  organization  by  executive 
order  (pursuant  to  22  U.S.C.  288 
through  288(0)  and  other  facts 
surroimding  the  transaction  reasonably 
indicate  that  the  international 
organization  is  the  beneficial  owner  of 
the  payment 

(e)  Failure  to  receive  withholding 
certificate  timely  and  other  applicable 
procedures.  See  applicable  procediures 
described  in  §  1.1441-l(b)(7)  in  the 
event  the  withholding  agent  does  not 
hold  a  valid  withholding  certificate 
described  in  paragraph  (b)  or  (c)(1)  of 
this  section  or  other  appropriate 
documentation  at  the  time  of  payment 
Further,  the  provisions  of  §  1.1441- 
1(e)(4)  shall  apply  to  withholding 
certificates  and  other  dociunents  related 
thereto  furnished  under  the  provisions 
of  this  section. 

(f)  Effective  dote— (1)  In  general.  This 
section  applies  to  payments  made  after 
December  31, 1998. 

(2)  Transition  rules.  For  purposes  of 
this  section,  a  wdthholding  agent  that  on 


December  31. 1998.  holds  a  Form  8709 
that  is  valid  under  the  regulations  in 
effect  prior  to  Jantiary  1. 1999  (see  26 
CFR  part  1.  revised  April  1, 1997),  may 
treat  it  as  a  valid  withholding  certificate 
until  its  validity  expires  under  those 
regulations  or,  if  earlier,  until  December 
31, 1999.  Further,  the  validity  of  a 
withholding  certificate  or  statement  that 
is  dated  prior  to  January  1 ,  1998,  is  valid 
on  January  1, 1998,  and  would  expire  at 
any  time  during  1998,  is  extended  imtil 
December  31, 1998  (and  is  not  extended 
after  December  31 ,  1998  by  reason  of  the 
immediately  preceding  sentence).  The 
rule  in  this  paragraph  (f)(2),  however, 
does  not  apply  to  extend  the  validity 
period  of  a  withholding  certificate  that 
expires  in  1998  solely  by  reason  of 
changes  in  the  circumstances  of  the 
person  whose  name  is  on  the  certificate. 
Notwithstanding  the  three  preceding 
sentences,  a  withholding  agent  may 
choose  to  not  take  advantage  of  the 
transition  rule  in  this  paragraph  (f)(2) 
with  respKict  to  one  or  more  withholding 
certificates  and,  therefore,  to  req\iire 
new  %vithholding  certificates 
conforming  to  the  requirements 
described  in  this  section. 

Par.  14.  Section  1.1441-9  is  added  to 
read  as  follows. 

f1.1441-«    ExamptkNi  from  withholding  on 
exempt  Income  of  a  foreign  tax-exempt 
ofganiialion,  including  lofeign  privele 

(a)  Exemption  from  withholding  for 
exempt  income.  No  withholding  is 
required  under  section  1441(a)  or  1442, 
and  the  regulations  under  those 
sections,  on  amounts  paid  to  a  foreign 
organization  that  is  described  in  section 
501(c)  to  the  extent  that  the  amounts  are 
not  income  includable  under  section 
512  in  computing  the  organization's 
uiuelated  business  taxable  income.  See, 
however,  §  1.1443-1  for  withholding  on 
payments  of  unrelated  btisiness  income 
to  foreign  tax-exempt  organizations  and 
on  payments  subject  to  tax  imder 
section  4948.  For  a  foreign  organization 
to  claim  an  exemption  from  withholding 
under  section  1441(a)  or  1442  based  on 
its  status  as  an  organization  described  in 
section  501(c),  it  must  furnish  the 
withholding  agent  with  a  withholding 
certificate  described  in  paragraph  (b)(2) 
of  this  section.  A  foreign  organization 
described  in  section  501(c)  may  choose 
to  claim  a  reduced  rate  of  withholding 
under  the  procedures  described  in  other 
sections  of  the  regulations  imder  section 
1441  and  not  under  this  section.  In 
particular,  if  an  organization  chooses  to 
claim  benefits  under  an  income  tax 
treaty,  the  withholding  procedures 
applicable  to  claims  of  such  a  reduced 
rate  are  governed  solely  by  the 


provisions  of  §  1.1441-6  and  not  of  this 
section. 

(b)  Reliance  on  foreign  orgaiuzation's 
claim  of  exemption  from  withholding — 
(1)  General  rule.  A  withholding  agent 
may  rely  on  a  claim  of  exemption  under 
this  section  only  if,  prior  to  die 
payment,  the  withholding  agent  can 
reUably  associate  the  payment  with  a 
valid  Mri&holding  ceiiificate  described 
in  paragn^h  (b)(2)  of  this  section. 

(2)  Withholding  certificate.  A 
withholding  certificate  under  this 
paragraph  (b)(2)  is  valid  only  if  it  is  a 
Form  W-8  and  if,  in  addition  to  other 
applicable  requirements,  the  Form  W-8 
includes  the  taxpayer  identifying 
number  of  the  oiganization  whose  name 
is  on  the  certificate,  and  it  certifies  that 
the  Internal  Revenue  Service  (IRS)  has 
issued  a  favorable  determination  letter 
(and  the  date  thereof)  that  is  currentiy 
in  eSiect,  what  porticm,  if  any,  of  the 
amounts  p>aid  constitute  income 
includable  under  section  512  in 
computing  the  organization's  imrelated 
business  taxable  income,  and,  if  the 
organization  is  described  in  section 
501(c)(3),  whether  it  is  a  private 
fotmdation  described  in  section  509. 
Notwithstanding  the  preceding 
sentence,  if  the  organization  cannot 
certify  that  it  has  been  issued  a 
favorable  determination  letter  that  is 
still  in  effect,  its  withholding  certificate 
is  nevertheless  valid  under  this 
paragraph  (b)(2)  if  the  organization 
attaches  to  the  withholding  certificate 
an  opinion  that  is  acceptable  to  the 
withholding  agent  from  a  U.S.  counsel 
concluding  that  the  organization  is 
described  in  section  501(c).  If  the 
determination  letter  or  opinion  of 
counsel  to  which  the  withholding 
certificate  refers  concludes  that  the 
organization  is  described  in  section 
501(c)(3),  and  the  certificate  further 
certifies  that  the  organization  is  not  a 
private  foundation  described  in  section 
509.  an  affidavit  of  the  organization 
setting  forth  sufficient  facts  concerning 
the  operations  and  support  of  the 
organization  for  the  Internal  Revenue 
Service  (IRS)  to  detwmine  that  such 
organization  would  be  likely  to  qualify 
as  an  organization  described  in  section 
509(a)  (1),  (2),  (3),  or  (4)  must  be 
attached  to  the  withholding  certificate. 
An  organization  that  provides  an 
opinion  of  U.S.  counsel  or  an  affidavit 
may  provide  the  same  opinion  or 
affidavit  to  mc»e  than  one  withholding 
agent  provided  that  the  opinion  is 
acceptable  to  each  withholding  agent 
who  receives  it  in  conjunction  with  a 
withholding  certificate.  Any  such 
opinion  of  counsel  or  affidavit  must  be 
renewed  whenever  the  certificate  to 
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which  it  is  attached  is  required  to  be 
renewed. 

(3)  Presumptions  in  the  absence  of 
documentation.  Notwithstanding 
paragraph  (b)(  1 )  of  this  section,  if  the 
(Mganization's  certification  with  respect 
to  whether  amounts  paid  constitute 
inctmie  includable  under  section  512  in 
computing  the  organization's  imrolated 
business  taxable  income  is  not  reliable 
or  is  lacking  but  all  other  certifications 
are  reliable,  the  withholding  agent  may 
rely  on  the  certificate  but  the  amounts 
paid  are  presumed  to  be  income 
includable  under  section  513  in 
ctMBputing  the  organization's  unrelated 
busing  taxable  income.  If  the 
certification  regarding  private 
foundation  status  is  not  reliable,  the 
withholding  agent  may  rely  on  the 
certificate  but  the  amounts  paid  aie- 
prestuned  to  be  paid  to  a  foreign 
beneficial  owner  that  is  a  private 
foundation. 

(4)  Reason  to  know.  Reliance  by  a 
withholding  agent  on  the  information 
and  certifications  stated  on  a 
withholding  certificate  is  subject  to  the 
agent's  actual  knowledge  or  reason  to 
k^ow  that  such  information  or 
certification  is  incorrect  as  provided  in 
§  1.1441-7(b).  For  example,  a 
withholding  agent  must  cease  to  treat  a 
foreign  organization's  claim  for 
exemption  from  withholding  based  on 
the  organization's  tax-exempt  status  as 
valid  beginning  on  the  earlier  of  the  date 
on  which  such  agent  knows  that  the  IRS 
has  given  notice  to  such  foreign 
organization  that  it  is  not  an 
organization  described  in  section  501(c) 
or  the  date  on  which  the  IRS  gives 
notice  to  the  public  that  such  foreign 
organization  is  not  an  organization 
described  in  section  501(c).  Similarly,  a 
withholding  agent  may  no  longer  rely 
on  a  certification  that  an  amount  is  not 
subject  to  tax  under  section  4948 
beginning  on  the  earlier  of  the  date  on 
which  such  agent  knows  that  the  IRS 
has  given  notice  to  such  foreign 
organization  that  it  is  subject  to  tax 
under  section  4948  or  the  date  on  which 
the  IRS  gives  notice  that  such  foreign 
organization  is  a  private  foundation 
within  the  meaning  of  section  509(a). 

(c)  Failure  to  receive  withholding 
certificate  timely  and  other  applicable 
procedures.  See  applicable  procedures 
described  in  §  1.1441-l(bK7)  in  the 
event  the  withholding  agent  does  not 
hold  a  valid  withholding  certificate  or 
other  appropriate  documentation  at  the 
time  of  payment.  Fiuther,  the  provisions 
of  §  1.1441-l(e)(4)  shall  apply  to 
withholding  certificates  and  other 
documents  related  thereto  furnished 
under  the  provisions  of  this  section. 


(d)  Effective  date— (1)  In  general.  This 
section  applies  to  payments  made  after 
December  31, 1998. 

(2)  rransition  rules.  For  purposes  of 
this  section,  a  withholding  agent  that  on 
December  31, 1996,  holds  a  Form  W-8, 
1001  or  4224  or  a  statement  that  is  valid 
under  the  regulations  in  effect  prior  to 
January  1. 19Q9,(  see  26  CFR  parts  1  and 
35a.  revised  April  1. 1997).  may  treat  it 
as  a  valid  withholding  certificate  until 
its  validity  expires  imder  those 
regulations  or,  if  earlier,  imtil  December 
31. 1999.  Fiuther,  the  validity  of  a 
withholding  certificate  or  statement  that 
is  dated  prior  to  January  1,  1998.  is  valid 
on  January  1,  1998,  and  would  expire  at 
any  time  diiring  1998.  is  extended  until 
December  31. 1998  (and  is  not  extended 
after  IDecember  31. 1998,  by  reason  of 
the  immediately  preceding  sentence). 
The  rule  in  this  paragraph(dK2), 
however,  does  not  apply  to  extend  the 
validity  period  of  a  withholding 
certificate  that  expires  in  1998  solely  by 
leeson  of  changes  in  the  circumstances 
of  the  person  whose  name  is  on  the 
certificate.  Notwithstanding  the  three 
preceding  sentences,  a  withholding 
agent  may  choose  to  not  take  advantage 
of  the  transition  rule  in  this  paragraph 
(d)(2)  with  respect  to  one  or  more 
withholding  certificates  and,  therefore, 
to  require  new  withholding  certificates 
conforming  to  the  requirements 
described  in  this  section. 

Par.  15.  Sections  1.1442-1  and 
1.1442-2  are  revised  to  read  as  follows: 

%  1.1448—1    WHMtoMkif  ef  1K  en  fefei^n 


Par.  17.  Section  1.1443-1  is  revised  to 
read  as  follows: 


f1.144S-1    Foreign 


For  regulations  concerning  the 
withholding  of  tax  at  source  under 
section  1442  in  the  case  of  foreign 
corporations,  foreign  governments, 
international  organizations,  foreign  tax- 
exempt  corporations,  or  foreign  private 
foundations,  see  $$  1.1441-1  through 
1.1441-9. 

11.1442-2    Exemption  under  a  tax  treaty. 

For  regulations  providing  for  a  claim 
of  reduced  withholding  tax  under 
section  1442  by  certain  foreign 
corporations  pursuant  to  the  pipvisions 
of  an  income  tax  treaty,  see  §  1.1441-8. 

Par.  16.  Section  1.1442-3  is  added  to 
read  as  follows: 

{1.1442-9    Tax  exempt  income  of  a  foreign 
tex^Rempt  cwpoieUoiia 

For  regulations  providing  for  a  claim 
of  exemption  for  income  exempt  from 
tax  under  section  501(a)  of  a  foreign  tax- 
exempt  corporation,  see  §  1.1441-9.  See 
§  1.1443-1  for  withholding  rules 
applicable  to  foreign  private 
foundations  and  to  this  unrelated 
business  income  of  foreign  tax-exempt 
organizations. 


(a)  Income  includible  under  section 
512  in  computing  unrelated  business 
taxable  income.  In  the  case  of  a  foreign 
organization  that  is  described  in  section 
501(c),  amoimts  paid  to  the  organization 
includible  under  section  512  in 
computing  the  organization's  unrelated 
business  taxable  income  are  subject  to 
withholding  under  §§  1.1441-1,  1.1441- 
4.  and  1.1441-6  in  the  same  manner  as 
payments  of  the  same  amounts  to  any 
foreign  person  that  is  not  a  tax-exempt 
organization.  Therefore,  a  foreign 
organization  receiving  amounts 
includible  imder  section  512  in 
computing  the  organization's  unrelated 
business  taxable  income  may  claim  an 
exemption  from  withholding  or  a 
reduced  rate  of  withholding  with 
respect  to  that  income  in  the  same 
manner  as  a  foreign  person  that  is  not 

a  tax-exempt  organization.  See  §  1.1441- 
9(bK3)  for  presumption  that  amounts  are 
includible  under  section  512  in 
computing  the  organization's  unrelated 
business  taxable  income  in  the  absence 
of  a  reliable  certification. 

(b)  Income  subject  to  tax  under 
section  494a— (1)  In  general.  The  gross 
investment  income  (as  defined  in 
section  4940(c)(2))  of  a  foreign  private 
foundation  is  subject  to  withholding 
under  section  1443(b)  at  the  rate  of  4 
percent  to  the  extent  that  the  income  is 
from  sources  within  the  United  States 
and  is  subject  to  the  tax  imposed  by 
section  4948(a)  and  the  regulations 
under  that  section.  Withholding  imder 
this  paragraph  (b)  is  required 
irrespective  of  the  fact  that  the  income 
may  be  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States  by  the  foreign 
organization.  See  §  1.1441-9(b)(3)  for 
applicable  presumptions  that  amounts 
are  subject  to  tax  under  section  4948. 
The  withholding  imposed  under  this 
paragraph  (b)(1)  does  not  obviate  a 
private  foimdation's  obligation  to  file 
any  return  required  by  law  with  respect 
to  such  organization,  such  as  the  form 
that  the  foundation  is  required  to  file 
under  section  6033  for  the  taxable  year. 

(2)  Reliance  on  a  foreign 
organization's  claim  of  foreign  private 
foundation  status.  For  reliance  by  a 
withholding  agent  on  a  foreign 
organization's  claim  of  foreign  private 
foundation  status,  see  §  1.1441-9  (b)  and 

(c). 

(3)  Applicable  procedures.  K 
withholding  agent  withholding  the  4- 
percent  amount  pursuant  to  paragraph 
(bMl)  of  this  section  shall  treat  such 
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withholding  as  withholding  imder 
section  1441(a)  or  1442(a)  for  all 
purposes,  including  reporting  of  the 
payment  on  a  Form  1042  and  a  Form 
1042-S  pursuant  to  §  1.1461-1  (b)  and 
(c).  Similarly,  the  foreign  private 
foundation  shall  treat  tibe  4-percent 
withholding  as  withholding  under 
section  1441(a)  or  1442(a),  including  for 
purposes  of  claims  for  refunds  and 
credits. 

(4)  Claim  of  benefits  under  an  income 
tax  treaty.  The  withholding  procedures 
applicable  to  claims  of  a  reduced  rate 
under  an  income  tax  treaty  are  governed 
solely  by  the  provisions  of  §  1.1441-6 
and  not  by  this  section. 

(c)  Effective  date— (1)  In  general.  This 
section  applies  to  payments  made  after 
December  31. 1998. 

(2)  Transition  rules.  For  purposes  of 
this  section,  a  withholding  agent  that  on 
December  31, 1998,  holds  an  afSdavit  or 
opinion  of  counsel  described  in 
8 1.1443-l(b)(4)(i)  in  effect  prior  to 
January  1. 1999  (see  §  1.1443-l(b)(4)(i) 
as  contained  in  26  CFR  part  1 ,  revised 
April  1. 1997)  that  is  valid  under  these 
provisions  may  treat  it  as  a  valid 
withholding  certificate  until  December 
31,  1999.  However,  a  withholding  agent 
may  choose  to  not  take  advantage  of  the 
transition  rule  in  this  paragraph  (c)(2) 
with  respect  to  one  or  more  withholding 
certificates  and.  therefore,  to  require 
new  withholding  certificates 
conforming  to  the  requirements 
described  in  this  section. 

Par.  18.  Section  1.1445-5  is  amended 
by  revising  the  second  sentence  of 
paragraph  (b)(1)  to  read  as  follows: 

}  1.1446-6    Speciat  rules  concerning 
(Matrtbutions  and  oltwr  tranaaetiona  by 
corporaUona.  partneoNpa,  iniata,  and 


(b)  •  •  •  (1)  *  •  •  For  rules 
coordinating  the  withholding  under 
section  1441  (or  section  1442  or  1443) 
and  under  section  1445  on  distributions 
from  a  corporation,  see  §  1.1441-3(b)(4). 


Par.  19.  Sections  1.1461-1  and 
1.1461-2  are  revised  to  read  as  follows: 

f  1.1461-1    Paymantendratumaoftax 


(a)  Payment  ofwiAheld  tax— (1) 
Deposits  of  tax.  Every  withholding  agent 
who  withholds  tax  pursuant  to-chapter 
3  of  the  Internal  Revenue  Code  (Code) 
and  the  regulations  under  such  chapter 
shall  deposit  such  amount  of  tax  with  a 
Federal  reserve  bank  or  authorized 
fjpanrial  institution  as  provided  in 
$  1.6802-2(a).  If  for  any  reason  the  total 
amount  of  tax  required  to  be  returned 


for  any  calendar  year  pursuant  to 
paragraph  (b)  of  this  section  has  not 
been  deposited  pursuant  to  §  1.6302-2. 
the  withholding  agent  shall  pay  the 
balance  of  tax  due  for  such  year  at  such 
place  as  the  Internal  Revenue  Service 
(IRS)  shall  specify.  The  tax  shall  be  paid 
vidien  filing  the  return  required  under 
paragraph  (b)(1)  of  this  section  for  such 
year,  unless  the  IRS  specifies  otherwise. 
See  paragraph  (b)(2)  of  this  section 
when  there  are  multiple  withholdiitg 
agents. 

(2)  Penalties  for  failure  to  pay  tax.  For 
penalties  and  additions  to  the  tax  for 
failure  to  timely  pay  the  tax  required  to 
be  withheld  under  chapter  3  of  the 
Code,  see  sections  6656. 6672.  and  7202 
and  the  regulations  under  those 
sections. 

(b)  Income  tax  return — (1)  General 
rule.  A  withholding  agent  shall  make  an 
income  tax  return  on  Form  1042  (or 
such  other  form  as  the  IRS  may 
prescribe)  for  income  paid  during  the 
preceding  calendar  year  that  the 
withholding  agent  is  required  to  report 
on  an  information  return  on  Form  1042- 
S  (or  such  other  form  as  the  IRS  may 
prescribe)  under  paragraph  (c)(1)  of  this 
section.  See  section  6011  and  §  1.6011- 
1(c).  The  withholding  agent  must  file 
the  return  on  or  before  March  15  of  the 
calendar  year  following  the  year  in 
which  the  income  was  paid.  The  return 
must  show  the  aggregate  amount  of 
income  paid  and  tax  withheld  required 
to  be  reported  on  all  the  Forms  1042- 
S  for  the  preceding  calendar  year  by  the 
withholding  agent,  in  addition  to  such 
information  as  is  required  by  the  form 
and  accompanying  instructions. 
Withholding  certificates  or  other 
statements  or  information  provided  to  a 
withholding  agent  are  not  required  to  be 
attached  to  the  return.  A  return  must  be 
filed  under  this  paragraph  (b)(1)  even 
though  no  tax  was  required  to  be 
withheld  during  the  preceding  calendar 
year.  The  withholding  agent  must  retain 
a  copy  of  Form  1042  for  the  applicable 
statute  of  limitations  on  assessments 
and  collection  with  respect  to  the 
amounts  required  to  be  reported  on  the 
Form  1042.  See  section  6501  and  the 
regulations  thereunder  for  the 
applicable  statute  of  limitations. 
Adjustments  to  the  total  amount  of  tax 
withheld,  as  described  in  §  1.1461-2. 
shall  be  stated  on  the  return  as 
prescribed  by  the  form  and 
accompanying  instructions. 

(2)  Muitiple  withholding  agents— {U 
Genial  rule.  Except  as  otherwise 
provided  in  paragraph  (b)(2Hii).  (iii). 
(iv),  or  (v)  of  this  section,  no  Form  1042 
is  required  to  be  filed  under  paragraph 
(b)(1)  of  this  section  if  a  return  is  filed 
by  another  withholding  agent  reporting 


the  same  income  in  compliance  with  the 
provisions  of  this  paragraph  (b)  and  any 
remaining  tax  due  is  paid  by  such  other 
withholding  agent  with  the  return  in 
accordance  with  the  provisions  of 
paragraph  (a)  of  this  section. 

{^Payment  to  a  qualified 
intermediary.  A  U.S.  withholding  agent 
making  a  payment  to  a  qualified 
intermediary  (as  defined  in  §  1.1441- 
l(e)(5)(ii))  must  file  a  return  under 
paragraph  (b)(1)  of  this  section, 
regardless  of  whether  the  qualified 
intermediary  assumes  primary 
withholding  responsibility  for  the 
payment,  as  described  in  §  1.1441- 
l(e)(5)(iv)  and  regardless  of  whether  the 
qualified  intermediary  is  also  required 
to  file  a  return  under  the  terms  of  its 
agreement  with  the  IRS.  A  qualified 
intermediary's  agreement  with  the  IRS 
shall  specify  the  extent,  if  any.  to  which 
the  intermediary  is  subject  to  filing 
requirements  under  this  section. 

pii)  Payment  to  a  non-qualified 
intermediary.  A  withholding  agent 
making  a  payment  to  a  foreign 
intermediary  that  is  not  a  qualified 
intermediary  described  in  §  1.1441- 
l(e)(5)(ii)  must  file  a  return  under 
paragraph  (b)(1)  of  this  section  to  report 
such  payments.  The  foreign 
intermediary  is  not  required  to  make  a 
return  to  report  the  payments  that  it 
itself  makes  to  the  persons  for  whom  it 
collects  the  payments  to  the  extent  that 
the  withholding  agent  represents  to  the 
intermediary  that  it  will  file  such  a 
return  or  that  it  has  done  so. 

(iv)  Payment  to  or  through  an 
authorized  foreign  agent.  Both  the  U.S. 
withholding  agent  making  a  payment  to 
or  through  an  authorized  foreign  agent 
(defined  in  §  1.1441-7(c))  and  the 
authorized  foreign  agent  are  required  to 
file  a  return  under  paragraph  (bXl)  of 
this  section. 

(v)  Payments  toforeigft  partnerships. 
A  withholding  agent  making  a  payment 
to  a  foreign  partnership  shall  file  a 
return  under  paragraph  (b)(1)  of  this 
section  in  the  same  manner  as  is 
required  for  a  withholding  agent  making 
a  payment  to  a  qualified  intermediary. 

(vi)  Payments  to  a  U.S.  branch  of 
certain  foreign  banks,  securities  dealers, 
or  insurance  companies.  A  withholding 
agent  making  a  payment  to  a  U.S. 
branch  described  in  §  1.1441-l(b)(2)(iv) 
must  file  a  return  under  paragraph  (b)(1) 
of  this  section,  irrespective  of  the  fact 
that  the  branch  is  treated  as  a  U.S. 
person  or  is  presumed  to  receive  income 
tiiat  is  effectively  connected  vdth  its 
conduct  of  a  trade  or  business  in  the 
United  States. 

(3)  Payments  to  wholly-owned 
entities.  A  withholding  agent  maldng  a 
payment  to  a  wholly-owned  entity  that 
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is  disregarded  for  Federal  tax  purposes 
under  §  301.7701-2(c)(2)  of  this  chapter 
as  an  entity  separate  from  its  owner  and 
whose  single  owner  is  a  foreign  person 
shall  file  a  return  under  paragraph  (b)(1) 
of  this  section. 

(4)  Amended  returns.  An  amended 
return  may  be  filed  on  a  Fwrn  1042X  or 
such  other  form  as  the  IRS  may 
prescribe.  An  amended  return  must 
include  such  information  as  the  form  or 
accompanying  instructions  shall 
require,  including,  with  respect  to  any 
information  that  has  changed  &x>m  the 
time  of  the  filing  of  the  return,  the 
information  that  was  shown  on  the 
original  return  and  the  corrected 
information. 

(c)  Information  returns — (1)  Filing 
requirement — (i)  In  general.  A 
withholding  agent  (other  than  an 
individual  who  is  not  acting  in  the 
course  of  a  trade  or  business  with 
respect  to  the  payment)  must  make  an 
information  retiuu  on  Form  1042-S  (or 
such  other  form  as  the  IRS  may 
prescribe)  to  report  the  amounts 
specified  in  paragraph  (c)(2)  of  this 
section  that  were  paid  during  the 
preceding  calendar  year.  One  Form 
1042-S  shall  be  prepared  for  each 
beneficial  owner  (except  as  otherwise 
provided  in  paragraph  (c)(4)  of  this 
section  regarding  multiple  withholding 
agents).  The  Form  1042-S  shall  be 
prepared  in  such  mannt>r  as  the  form 
and  accompanying  instructions 
prescribe.  One  copy  of  the  Form  1042- 
S  shall  be  filed  with  the  IRS  on  or  before 
March  15  of  the  calendar  year  following 
the  year  in  which  the  item  of  income 
was  paid.  It  shall  be  filed  with  a 
transmittal  form  as  provided  in  the 
instructions  to  the  Form  1042-S  and  to 
the  transmittal  form.  Withholding 
certificates  or  other  statements  or 
documentation  provided  to  a 
withholding  agent  are  not  required  to  be 
attached  to  the  information  return. 
Another  copy  of  the  Form  1042-S  shall 
be  furnished  to  the  payee  on  or  before 
March  15  of  the  calendar  year  following 
the  year  in  which  the  item  of  income 
was  paid. 

The  withholding  agent  shall  retain  a 
copy  of  each  Form  1042-S  for  the 
statute  of  limitations  on  assessment  and 
collection  applicable  to  the  Form  1042 
to  which  the  Form  1042-S  relates. 

(ii)  Joint  owners.  In  the  case  of  joint 
owners,  a  single  Form  1042-S  may  be 
prepared.  However,  upon  request  of  any 
one  of  the  owners,  the  withholding 
agent  shall  furnish  to  such  owner  its 
own  Form  1042-S.  Where  more  than 
one  Form  1042-S  is  issued  with  respect 
to  a  single  payment  to  joint  owners,  the 
aggregate  amount  of  items  paid  and  tax 
withheld  reported  on  the  Forms  1042- 


S  cannot  exceed  the  amounts  paid  to  the 
joint  owners  and  tax  withheld  thereon. 
If  a  single  Form  1042-S  is  prepared,  the 
form  shall  state  the  name  of  only  one 
owner  and  that  name  shall  be  that  of 
any  person  whose  status  the 
withnolding  agent  relied  upon  to 
determine  the  applicable  rate  of 
withholding  tax. 

(2)  Amounts  subject  to  reporting — (i) 
In  general.  Subject  to  the  exceptions 
dewTibed  in  paragraph  (c)(2)(ii)  of  this 
section,  the  amounts  required  to  be 
reported  on  a  Form  1042-S  are  amounts 
paid  to  foreign  persons  (including 
persons  who  are  presumed  to  be  foreign) 
that  consist  of  amounts  subject  to 
withholding  (as  defined  in  $  1.1441- 
2(a))  under  section  1441, 1442,  or  1443. 
This  includes  (but  is  not  limited  to) — 

(A)  The  entire  amount  of  corporate 
distributions  (whether  deemed  or 
actual)  paid  to  a  foreign  perstm. 
irrespective  of  any  estimate  of  the 
portion  of  the  distribution  that 
represents  a  taxable  dividend; 

(B)  Amounts  deemed  paid  to  a  foreign 
pers(Ri  as  described  in  §  1.1441-2(d) 
(dealing  with  exceptions  to  withholding 
where  no  money  or  propwrty  is  paid), 
except  where  the  amount  is  exempt 
fivm  withholding  due  to  lack  of 
knowledge; 

(C)  Amounts  that  are  (or  are  presumed 
to  be)  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States,  irrespective  of  the  fact 
that  no  withholding  certificate  is 
required  to  be  furnished  by  the  payee  or 
beneficial  owner.  In  the  case  of  amounts 
paid  on  a  notional  principal  contract 
described  in  §  1.1441-4(a)(3)  that  are 
presumed  to  be  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States,  the  amount 
required  to  be  reported  is  limited  to  the 
net  income  from  the  notional  principal 
contract  as  described  in  §  1.446-3(d). 
Effectively  connected  non-periodic 
payments  are  reportable  for  the  year  in 
which  an  actual  payment  is  made; 

fD)  Interest  (including  original  issue 
discount)  that  is  not  exempt  from 
reporting  as  provided  under  §  1.6049-8, 
dealing  with  certain  interest  on  deposits 
with  banks  paid  to  Canadian  residents; 

(E)  Amounts  representing  interest 
paid  on  an  obligation  that  is  sold 
between  interest  payment  dates; 

(F)  Amoimts  paid  to  foreign 
governments,  international 
organizations,  or  the  Bank  for 
International  Settlements,  whether  or 
not  documentation  must  be  provided; 

(G)  Interest  (including  original  issue 
discount)  paid  with  respect  to  foreign- 
targeted  registered  obligations  described 
in  §  1.871-14(e)(2)  to  the  extent  the 
docimientation  requirements  described 


in  §  1.871-14(e)(3)  and  (4)  are  satisfied 
(taking  into  account  the  provisions  of 
§  1.8ri-14(eK4)(ii).  if  applicable). 

(ii)  Exceptions  to  reporting.  The 
amounts  listed  in  paragraphs 
(c)(2)(ii)(A)  through 

(C)  of  this  section  are  not  required  to 
be  reported  on  a  Form  1042-S— 

(A)  Any  item  paid  by  a  partnership, 
trust  or  estate  to  the  extent  the  item  is 
required  to  be  reported  by  the 
partnership  under  section  6031  or  by 
the  trust  or  estate  under  sections  6012(a) 
and  6034A,  and  the  regulations  under 
those  sections; 

(6)  Any  item  required  to  be  reported 
on  a  Form  W-2,  including  an  item 
required  to  be  shown  on  Form  W-2 
solely  by  reason  of  $  1.6041-2  (relating 
to  return  of  information  as  to  payments 
to  employees)  or  §  1.6052-1  (relating  to 
information  regarding  payment  of  wages 
in  the  form  of  group-term  Ufe 
insurance); 

(C)  Any  item  required  to  be  reported 
on  Form  1099,  and  such  other  forms  as 
are  prescribed  pursuant  to  the 
information  reporting  provisions  of 
sections  6041  through  6050P  and  the 
regulations  under  these  sections; 

(D)  Amounts  paid  on  a  notional 
principal  contract  described  in 

§  1.1441^(a)(3)(i)  that  are  not 
effectively  connected  with  the  conduct 
of  a  trade  at  business  in  the  United 
States  (or  treated  as  not  efiiectively 
connected  pursuant  to  §  1.1 441- 
4(a)(3)(ii)); 

(E)  Amounts  required  to  be  reported 
on  Form  8288  (U.S.  Withholding  Tax 
Return  for  Dispositions  by  Foreign 
Persons  of  U.S.  Real  Property  Interests) 
or  Form  8804  (Annual  Return  for 
Partnership  Withholding  Tax  (Section 
1446)).  A  withholding  agent  that  must 
report  a  distribution  partly  on  a  Fomv 
8268  or  8804  and  partly  on  a  Form 
1042pS  may  elect  to  report  the  entire 
amount  on  a  Form  8288  or  8804; 

(F)  Original  issue  discount  for  which 
no  withholding  is  required  under 

§  1.1441-2(b)(3);  and 

(G)  Amounts  described  in  §  1.1441- 
l(b)(4)(xviii)  (dealing  with  certain 
amounts  paid  by  the  U.S.  government). 

(3)  Required  information.  The 
information  required  to  be  furnished 
under  this  paragraph  (c)(3)  shall  be 
based  upon  the  information  (H'ovided  by 
or  on  behalf  of  the  beneficial  owner 
(e.g.,  a  beneficial  ovmer  withholding 
certificate  or  documentary  evidence),  as 
corrected  and  supplemented  based  on 
the  withholding  agent's  actual 
knowledge.  The  Form  1042-S  must 
include  the  following  information,  if 
applicable — 
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(i)  The  name,  address,  and  taxpayer 
identifying  number  of  the  withholding 
agent; 

(ii)  A  description  of  each  category  of 
income  paid  (e.g..  interest,  dividends, 
royalties,  etc.)  and  the  aggregate  amount 
in  each  category  expressed  in  U.S. 
dollars; 

(iii)  The  rate  of  withholding  applied; 

(iv)  The  name  and  permanent 
residence  address  of  the  beneficial 
owner  (or  of  the  payee  if  the  oeneficial 
owner  is  unknown,  or  of  the  person 
receiving  the  amount  if  the  payee  is  also 
imknown); 

(v)  The  taxpayer  identifying  number 
of  the  beneficial  owner  if  required  under 
§  1.1441-l(e)(4)(vii)  to  be  stated  on  a 
beneficial  owner  withholding  certificate 
(or  if  actually  known  to  the  withholding 
agent  making  the  return).  In  the  case  of 
a  financial  institution,  actual  knowledge 
exists  with  respect  to  accounts 
maintained  for  customera  only  if  such 
taxpayer  identifying  munber  was  stated 
on  a  Form  W-8  furnished  for  another 
payment  made  through  the  same 
account  or  through  another  account,  the 
information  for  which  can  be  retrieved 
through  a  centralized  account 
information  system  (as  described  in 
§  1.144 1-1  (e)(4Hix))  containing  both 
accounts;  and 

(vi)  Such  information  as  the  form  or 
the  instructions  may  require  in  addition 
to,  or  in  lieu  of,  information  required 
under  this  paragraph  (c)(3). 

(4)  Multiple  witnholding  agenta — (i)  In 
general.  Except  as  otherwise  provided 
in  this  paragraph  (c)(4),  no  information 
return  is  required  to  be  made  under 
paragraph  (c)(l)(i)  of  this  section  if  a 
return  is  filed  by  another  withholding 
agent  reporting  the  same  amount 
punuant  to  the  provisions  of  this 
paragraph  (c). 

(iij  Payinents  to  a  qualified 
intermediary  or  a  withholding  foreign 
partnership.  A  withholding  agent 
making  a  payment  to  a  qualified 
intermediary  (described  in  §  1.1441- 
l(e)(5)(ii))  or  to  a  withholding  foreign 
partnership  (described  in  §  1.1441- 
5(c)(2)(i))  must  report  the  payment  on  a 
single  Form  1042-S  or  as  otherwise 
directed  by  the  form  or  the 
accompanying  instructions  to  the  form 
and  must  provide  a  copy  of  the  Form 
1042-S  to  the  intermediary  or 
partnership  (but  is  not  required  to  - 
provide  the  Form  1042-S  to  the 
beneficial  ownera  or  partnen).  The 
Form  1042-S  must  report  the  different 
categories  of  payments  based  on 
difCnent  types  of  income  and  applicable 
withholding  rates. 

(iii)  Payments  to  an  authorized 
foreign  agent — (A)  Filing  obligation  of 
foreign  authorized  agent.  An  authorized 


foreign  agent  (as  described  in  §  1.1441- 
7(c)(2))  is  subject  to  the  filing 
requirements  described  in  paragraph 
(c)(l)(i)  of  this  section  because  it  is  a 
withholding  agent.  Therefore,  to  the 
extent  the  U.S.  withholding  agent  for 
which  it  is  acting  is  not  reporting  the 
information  required  under  this 
paragraph  (c),  it  must  report  the 
information  required  to  be  reported 
under  paragraph  (c)(3)  or  (4)(vi)  of  this 
section. 

(B)  Filing  obligatioits  of  the  U.S. 
withholding  agent.  A  U.S.  withholding 
agent  making  a  payment  to  an 
authorized  foreign  agent  is  exempted 
fitim  the  requirement  under  paragraph 
(c)(4)(iv)  of  this  section  to  make  a  return 
on  Form  1042-S  for  each  beneficial 
owner  and  may.  instead,  make  a  return 
on  a  single  Form  1042-S  to  report  the 
payment  made  to  the  authorized  foreign 
agent.  The  exemption  in  this  paragraph 
(c)(4)(iii)(B)  shall  apply  only  to  the 
extent  the  authorized  foreign  agent 
complies  with  the  filing  requirements 
under  paragraph  (c)(4)(iii)(A)  of  this 
section. 

(iv)  Payments  to  other  intermediaries 
orforeigjn  partnerships.  Payment  of  an 
amount  to  a  foreign  intermediary 
described  in  §  1.1441-l(e)(3)(i)  that  is 
not  a  qualified  intermediary  or  to  a 
foreign  partnership  that  is  not  a 
Mrithholding  foreign  partnership 
described  in  §  1.1441-5(c)(2)(i)  may  not 
be  shown  on  a  single  Form  1042-S  but 
must  be  reported  on  separate  Forms 
1042-S  for  each  beneficial  owner  or 
payee  whose  name  appeara  on  a 
withholding  certificate  attached  to  the 
intermediary's  or  partnership 
withholding  certificate  that  is  from  a 
qualified  intermediary  or  a  withholding 
foreign  partnerahip.  Payments  to  an 
intermediary  forlhe  account  of 
undocumented  owners  or  to  a  foreign 
partnerahip  for  the  account  of 
undocumented  partners  should  be 
reported  on  a  single  Form  1042-S  made 
out  to  the  intermediary  and  bearing  the 
mention  "unknown  ownen". 

(v)  Payments  to  a  U.S.  branch  of 
certain  foreign  entities.  Payment  of  an 
amount  to  the  U.S.  branch  of  a  foreign 
entify  described  in  §  1.1441-l(b)(2)(iv) 
shall  be  reported — 

(A)  On  a  single  Form  1042-S  as 
effectively  connected  income  if  the 
withholding  agent  cannot  reliably 
associate  dociunentation  with  the 
payment  to  the  U.S.  branch; 

(B)  On  a  single  Form  1042-S  as  an 
amount  paid  to  an  intermediary  if  the 
withholding  agent  can  reliably  associate 
the  payment  with  a  U.S.  branch 
withholding  certificate  described  in 

§  1.1441-l(eM3)(v)  furnished  as 
evidence  of  an  agreemmt  between  the 


branch  and  the  withholding  agent  to 
treat  the  branch  as  a  U.S.  person;  or 

(C)  On  separate  Forms  1042-S  for 
each  beneficial  owner  or  payee  whose 
name  appears  on  a  withholding 
certificate  or  other  appropriate 
documentation  attached  to  the  U.S. 
branch  withholdim;  certificate. 

(vi)  Required  information.  An 
information  return  on  a  Form  1042-S  by 
a  withholding  agent  reporting  payments 
to  an  intermediary,  to  a  foreign 
partnership,  or  to  a  U.S.  branch  must 
contain  the  information  contained  in 
this  paragraph  (c)(4)(vi).  The 
information  on  the  Form  1D42-S  must 
be  based  upon  the  withholding 
certificates  furnished  by  the  payee,  as 
corrected  and  supplemented  by  the 
withholding  agent  based  on  its  actual 
knowledge  or  reason  to  know  other 
facts: 

(A)  The  name,  address,  and  taxpayer 
identifying  ntmiber  of  the  withhold^ 
agent 

(B)  A  description  of  each  category  of 
income  paid  (e.g.,  interest,  dividends, 
royalties,  etc.)  and  the  aggregate  amount 
in  each  category  expressed  in  U.S. 
doUan. 

(C)  The  rate  of  withholding  applied. 

(D)  The  basis  for  not  withholding  or 
withholding  at  a  reduced  rate. 

(E)  The  name,  address,  and  taxpayer 
identifying  munber  of  the  payee. 

(F)  In  the  case  of  payments  described 
in  paragraph  (c)(4)(iv)  of  this  section, 
the  information  described  in  paragraphs 
(c)(3Kiv)  and  (v)  of  this  section 
regarding  the  person  for  whom  a  Form 
1042-S  is  required  to  be  prepared  under 
paragraph  (c)(4)(iv). 

(G)  Such  information  as  the  form  or 
instructions  may  require  in  addition  to, 
or  in  lieu  of,  the  information  required 
under  this  paragraph  (c)(4)(vi). 

(5)  Payments  to  single-member  entity. 
A  withholding  agent  that,  upon  reliance 
cm  a  valid  withholding  certificate,  treats 
a  payment  as  made  to  a  wholly-owned 
entity  that  is  disregarded  to  fmleral  tax 
purposes  under  §  301.7701-2(c)(2)  of 
this  chapter  as  an  entity  separate  from 
its  owner  and  whose  single  owner  is  a 
foreign  person  shall  make  an 
information  return  on  Form  1042-S  in 
the  name  of  the  foreign  single  owner, 
using  the  owner's  taxpayer  identifying 
munber  if  such  a  number  is  required  to 
be  stated  on  the  form. 

(6)  Special  rules  in  the  case  of  claims 
of  treaty  benefits  by  hybrid  entities  or 
their  interest  holders.  A  withholding 
agent  must  make  an  information  return 
on  a  Form  1042-S  for  each  beneficial 
owner  (within  the  meaning  of  the 
applicable  tax  treafy)  upon  whose 
withholding  certificate  or  other 
appropriate  documentation  the 
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withholding  agent  relies  to  reduce  the 
rate  of  withholding  under  a  tax  treaty. 
Therefore,  in  the  case  of  concurrent  and 
consistent  claims  of  reduced  rates  under 
several  tax  treaties  by  the  entity  and  by 
one  or  more  interest  holders,  the 
withholding  agent  must  make  an 
information  return  for  the  entity  and  for 
each  of  the  interest  holders  claiming  to 
derive  an  allocable  share  of  amounts 
paid  to  the  entity  as  a  resident  of  an 
applicable  treaty  country. 

[7]  Effect  of  grace  penod  on  filing 
requirements.  A  withholding  agent  who 
relies  on  the  provisions  of  §  1.1441- 
l(bK3)(iv)  to  treat  the  payee  as  a  foreign 
person  during  a  90-day  grace  period 
while  awaiting  the  documentation  must 
make  an  information  return  on  a  Form 
1042-S  to  report  all  payments  to  such 
person  during  the  grace  period  even  if 
such  person  is  (or  is  presumed  to  be)  a 
U.S.  person  based  upon  documentation 
furnished  to  the  withholding  agent 
when  the  grace  period  expired  or 
subsequently,  or  based  upon  applicable 
presumptions  in  §  1.1441-l(b)(3). 

(8)  Magnetic  media  reporting.  A 
mthholding  agent  that  makes  250  or 
more  Form  1042-S  information  returns 
for  a  taxable  year  must  file  Form  1042- 
S  returns  on  magnetic  media.  See 
S  301 .60 1 1-2  of  this  chapter  for 
requirements  applicable  to  a 
withholding  agent  that  files  Forms 
1042-S  with  the  IRS  on  magnetic  media 
and  publications  of  the  IRS  relating  to 
magnetic  media  filing. 

(a)  Report  of  taxpayer  identifying 
numbers.  When  so  required  under 
procedures  that  the  IRS  may  prescribe 
in  published  guidance  (see 
§  601.601(d)(2)  of  this  chapter),  a 
withholding  agent  must  attach  to  the 
Form  1042  a  list  of  all  the  taxpayer 
identifying  niunbers  (and  corresponding 
names)  that  have  been  furnished  to  the 
withholding  agent  and  upon  which  the 
withholding  agent  has  relied  to  grant  a 
reduced  rate  of  withholding  and  that  are 
not  otherwise  required  to  be  reported  on 
a  Form  1042-S  under  the  provisions  of 
this  section. 

(e)  Indemnification  of  withholding 
agent.  A  withholding  agent  is 
indemnified  against  the  claims  and 
demands  of  any  person  for  the  amount 
of  any  tax  it  deducts  and  withholds  in 
accordance  with  the  provisions  of 
chapter  3  of  the  Code  and  the 
regulations  under  that  chapter.  A 
withholding  agent  that  withholds  based 
on  a  reasonable  belief  that  such 
withholding  is  required  under  chapter  3 
of  the  Code  and  the  regiilations  under 
that  chapter  is  treated  for  pwposes  of 
section  1461  and  this  paragraph  (e)  as 
having  withheld  tax  in  accordance  with 
the  provisions  of  chapter  3  of  the  Code 


and  the  regulations  under  that  chapter. 
In  addition,  a  writhholding  agent  is 
indenmified  against  the  rl«im«  and 
demands  of  any  person  for  the  amount 
of  any  payments  made  in  accordance 
with  the  grace  period  provisions  set 
forth  in  §  1.1441-l(b)(3)(iv).  This 
paragraph  (e)  does  not  apply  to  relieve 
a  withholding  agent  bom  tax  liability 
under  chapter  3  of  the  Code  or  the 
regulations  under  that  chapter. 

(f)  Amounts  paid  not  constituting 
gross  income.  Any  amount  withheld  in 
accordance  with  §  1.1441-3  shall  be 
reported  and  paid  in  accordance  with 
this  section,  even  though  the  amount 
paid  to  the  beneficial  owner  may  not 
constitute  gross  income  in  whole  or  in 
part.  For  this  purpose,  a  reference  in 
this  section  and  §  1.1461-2  to  an 
amount  shall,  where  appropriate,  be 
deemed  to  refer  to  the  amount  subject  to 
withholding  under  §  1.1441-3. 

(g)  Extensions  of  time  to  file  Forms 
1042  and  1 042S.  The  IRS  may  grant  an 
extension  of  time  in  which  to  file  a 
Form  1042  or  a  Form  1042-S.  Form 
2758,  Application  for  Extension  of  Time 
to  File  Certain  Excise,  Income, 
Information,  and  Other  Returns  (or  such 
other  form  as  the  IRS  may  prescribe), 
must  be  used  to  request  an  extension  of 
time  for  a  Form  1042.  Form  8809, 
Request  for  Extension  of  Time  to  File 
Information  Returns  (or  such  other  form 
as  the  IRS  may  prescribe)  must  be  used 
to  request  an  extension  of  time  for  a 
Form  1042-S.  The  request  must  contain 
a  statement  of  the  reasons  for  requesting 
the  extension  and  such  other 
information  as  the  forms  or  instructions 
may  require.  It  must  be  mailed  or 
delivered  not  later  than  March  15  of  the 
year  following  the  end  of  the  calendar 
year  for  which  the  rettun  will  be  filed. 

(h)  Penalties.  For  penalties  and 
additions  to  the  tax  for  failure  to  file 
returns  or  fiimish  statements  in 
accordance  with  this  section,  see 
sections  6651,  6662,  6663.  6721,  6722, 
6723, 6724(c),  7201,  7203,  and  the 
regulations  under  those  sections. 

(i)  Effective  date.  This  section  shall 
apply  to  returns  required  for  payments 
made  after  December  31,  1998. 

f1.14ei-2    Adfustmants  for 
ovefwittthoMIng  or  underwtthhoMInf  of  tax. 
(a)  Adjustments  of  overwithheld  tax — 
(1)  In  geneml.  A  withholding  agent  that 
has  overwithheld  under  chapter  3  of  the 
Internal  Revenue  Code  (Code)  and  made 
a  deposit  of  the  tax  as  provided  in 
§  1.6302-2(a)  may  adjust  the 
overwithheld  amount  either  pui^uant  to 
the  reimbursement  procedure  described 
in  paragraph  (a)(2)  of  this  section  or 
pursuant  to  the  set-off  procedure 
described  in  paragraph  (a)(3)  of  this 


section.  Adjustments  under  this 
paragraph  (a)  may  only  be  made  within 
the  time  prescribed  under  paragraph  (a) 
(2)  or  (3)  of  this  section.  After  such  time, 
an  adjustment  to  the  amount 
overwithheld  can  only  be  claimed  by 
the  beneficial  owner  with  the  Internal 
Revenue  Service  (IRS)  piusuant  to  the 
procedures  described  in  chapter  65  of 
the  Code.  For  purposes  of  this  section, 
the  term  overwithholding  means  any 
amount  actually  withheld  (determined 
before  application  of  the  adjustment 
procedures  under  this  section)  from  an 
item  of  income  pursuant  to  chapter  3  of 
the  Code  or  the  regulations  thereunder 
in  excess  of  the  actual  tax  liability  due, 
regardless  of  whether  such 
overwithholding  was  in  error  or 
appeared  correct  at  the  time  it  occurred. 

(2)  Reimbursement  of  tax — (i)  General 
rule.  Under  the  reimbursement 
procedure,  the  withholding  agent  repays 
the  beneficial  owner  or  payee  for  the 
amount  overwithheld.  In  such  a  case, 
the  withholding  agent  may  reimburse 
itself  by  reducing,  by  the  amount  of  tax 
actually  repaid  to  the  beneficial  owner 
or  payee,  the  amount  of  any  deposit  of 
tax  made  by  the  withholding  agent 
under  §  1.6302-2(a)(l)(iii)  for  any 
subsequent  payment  period  occurring 
before  the  end  of  the  calendar  year 
following  the  calendar  year  of 
overwithholding.  Any  such  reduction 
that  occurs  for  a  payment  period  in  the 
calendar  year  following  the  calendar 
year  of  overwithholding  shall  be 
allowed  only  if — 

(A)  The  withholding  agent  states,  on 
a  timely  filed  (not  including  extensions) 
Form  1042-S  for  the  calendar  year  of 
overwithholding.  the  amount  of  tax 
withheld  and  the  amount  of  any  actual 
repayment;  and 

IBJ  The  withholding  agent  states  on  a 
timely  filed  (not  including  extensions) 
Form  1042  for  the  calendar  year  of 
overwithholding,  that  the  filing  of  the 
Form  1042  constitutes  a  claim  for  credit 
in  accordance  with  §  1.6414-1. 

(ii)  Record  maintenance.  If  the 
beneficial  owner  is  repaid  an  amount  of 
withholding  tax  under  the  provisions  of 
this  paragraph  (a)(2),  the  withholding 
agent  shall  keep  as  part  of  its  records  a 
receipt  showing  the  date  and  amoimt  of 
repayment  and  the  withholding  agent 
must  provide  a  copy  of  such  receipt  to 
the  beneficial  owner.  For  this  purpose, 
a  canceled  check  or  an  entry  in  a 
statement  is  sufficient  provided  that  the 
check  or  statement  contains  a  specific 
notation  that  it  is  a  refund  of  tax 
overwithheld. 

(3)  Set-offs.  Under  the  set-oCf 
procedure,  the  withholding  agent  may 
repay  the  beneficial  owner  by  applying 
the  amount  overwithheld  against  any 
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amount  which  otherwise  would  be 
required  under  chapter  3  of  the  Code  or 
the  regulations  thereunder  to  be 
withheld  from  income  paid  by  the 
withholding  agent  to  such  person  before 
the  earlier  of  the  due  date  (without 
regard  to  extensions)  for  filing  the  Form 
1042-S  for  the  calendar  year  of 
overwithholding  or  the  date  that  the 
Form  1042-S  is  actually  filed  with  the 
IRS.  For  purposes  of  making  a  return  on 
Form  1042  or  1D42-S  (or  an  amended 
form)  for  the  calendar  year  of 
overwithholding  and  for  purposes  of 
making  a  deposit  of  the  amount 
mthheld.  the  reduced  amount  shall  be 
considered  the  amoimt  required  to  be 
withheld  fiom  such  income  under 
chapter  3  of  the  Code  and  the 
regulations  thereunder. 

14)  Examples.  The  principles  of  this 
paragraph  (a)  are  illustrated  by  the 
following  examples: 

Examine  1.  (i)  N  is  a  noniesident  alien 
individual  who  is  a  resident  of  the  United 
Kingdom.  In  December  1999,  a  domestic 
corporation  C  pay*  a  dividend  of  $100  to  N. 
at  «idiicfa  time  C  withholds  S30  and  remits 
the  Iwlance  of  $70  to  N.  On  February  10, 
2000,  prior  to  the  time  that  C  Rles  its  Form 
1042,  N  furnishes  a  valid  Form  W-8 
described  in  $  1.1441-l(e)(2)(i)  upon  which  C 
may  rely  to  reduce  the  rate  of  withholding  to 
15  percent  imder  the  provisions  of  the  U.S.- 
U.K.  tax  treaty.  Consequently,  N  advises  C 
that  its  tax  liability  is  only  $15  and  not  S30 
and  requests  reimbursement  of  S15.  Although 
C  has  already  deposited  the  $30  that  was 
withheld,  as  required  by  $  1.6302-2(a)(l)(iv), 
C  repays  N  in  the  amount  of  Sl5. 

(ii)  During  1999,  C  makes  no  other 
payments  upon  which  tax  is  required  to  be 
withheld  under  chapter  3  of  the  Code; 
accordingly,  its  return  on  Form  1042  for  such 
year,  which  is  filed  on  March  15,  2000, 
showrs  total  tax  withheld  of  $30,  an  adjusted 
total  tax  withheld  of  $15.  and  $30  previoiisly 
paid  for  such  year.  Pursuant  to  §  1.6414-l(b). 
C  claims  a  credit  for  the  overpayment  of  $15 
shown  on  the  Form  1042  for  1999. 
Accordingly,  it  is  permitted  to  reduce  by  $15 
any  deposit  required  by  §  1.6302-2  to  be 
made  of  tax  withheld  during  the  calendar 
year  2000.  The  Form  1042-S  required  to  be 
filed  by  C  with  respect  to  the  dividend  of 
$100  paid  to  N  in  1999  is  required  to  show 
tax  withheld  of  $30  and  tax  released  of  $15. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  In  addition,  during  2000,  C 
makes  payments  to  N  upon  which  it  is 
required  to  withhold  $200  under  chapter  3  of 
the  Code,  ail  of  which  is  %vithheld  in  June 

2000.  Pursuant  to  §  1.6302-2(a)(l)(iii),  C 
deposits  the  amount  of  $185  on  July  15^,2000 
($200  less  the  $15  for  which  credit  is  claimed 
on  the  Form  1042  for  1999).  On  March  15, 

2001,  C  Corporation  files  its  return  on  Form 
1042  for  calendar  year  2000,  which  shows 
total  tax  withheld  of  $200,  $185  previously 
deposited  by  C,  and  $15  allowable  credit. 

Example  3.  The  facta  are  the  same  as  in 
Example  1.  Under  §  1.6032-2(a)(l)(ii)).  C  is 
DBquiied  to  deposit  on  a  quarter-monthly 


basis  the  tax  withheld  imder  chapter  3  of  the 
Code.  C  withholds  tax  of  $100  between 
February  8  and  February  15,  2000,  and 
deposits  $75  (($100  x  90  percent)  less  $15] 
of  the  withheld  tax  within  3  banking  days 
after  February  15,  2000,  and  by  depositing 
$10  (($100 -$15)  less  $75)  within  3  banking 
days  after  March  15, 2000. 

(b)  Withholding  of  additional  tax 
when  underwithholding  occurs.  A 
withholding  agent  may  %vithhold  from 
future  payments  made  to  a  beneficial 
owner  the  tax  that  should  have  been 
withheld  from  previous  payments  to 
such  beneficial  owmer.  In  the 
alternative,  the  withholding  agentmay 
satisfy  the  tax  from  property  that  it 
holds  in  custody  for  the  beneficial 
owner  or  property  over  which  it  has 
control.  Such  additional  withholding  or 
satisfaction  of  the  tax  owed  may  only  be 
made  before  the  date  that  the  Form  1042 
is  required  to  be  filed  (not  including 
extensions)  for  the  calendar  year  in 
which  the  xmderwithholding  occurred. 
See  §  1.6302-2  for  making  deposits  of 
tax  or  §  1.1461-l(a)  for  making  payment 
of  the  balance  due  for  a  calendar  year. 

(c)  Definition.  For  purposes  of  mis 
section,  the  term  payment  period  means 
the  period  for  which  the  withholding 
agent  is  required  by  §  1.6302-2(a)(l)  to 
inake  a  deposit  of  tax  withheld  under 
chapter  3  of  the  Code. 

(a)  Effective  date.  This  section  applies 
to  payments  made  after  December  31, 
1998. 

H1-146l-aandl.14t1-4    [Removecq 
Par.  20.  Sections  1.1461-3  and 

1.1461-4  are  removed. 
Par.  21.  Sections  1.1462-1  and 

1.1463-1  are  revised  to  read  as  follovrs: 

$1.1462-1    Withheld  tax  at  credn  to 
recipient  of  income. 

(a)  Creditable  tax.  The  entire  amoimt 
of  the  income  from  which  the  tax  is  . 
reqidred  to  be  withheld  (including 
amoimts  calculated  under  the  gross-up 
formula  in  §  1.1441-3(0(1))  shall -be 
included  in  gross  income  in  the  return 
required  to  be  made  by  the  beneficial 
owner  of  the  income,  without  deduction 
for  the  amount  required  to  be  or  actually 
withheld,  but  the  amount  of  tax  actually 
withheld  shall  be  allowed  as  a  credit 
against  the  total  income  tax  computed 
in  the  beneficial  owner's  return. 

(b)  Amounts  paid  to  persons  who  are 
not  the  beneficial  owner.  Amoimts 
withheld  at  source  under  chapter  3  of 
the  Internal  Revenue  Code  (Code)  on 
payments  to  a  fiduciary,  partnership,  or 
intermediary  is  deemed  to  have  been 
paid  by  the  taxpayer  ultimately  liable 
for  the  tax  upon  such  income.  Thus,  for 
example,  if  a  beneficiary  of  a  trust  is 
subject  to  the  taxes  imposed  by  section 
1. 2;  3,  or  11  upon  any  portion  of  the 


income  received  from  a  foreign  trust,  the 
part  of  any  amount  withheld  at  source 
which  is  properly  allocable  to  the 
income  so  taxed  to  such  beneficiary 
shall  be  credited  against  the  amount  of 
the  income  tax  computed  upon  the 
beneficiary's  return,  and  any  excess 
shaU  be  refunded.  Further,  if  a 
partnership  withholds  an  amount  under 
chapter  3  of  the  Code  with  respect  to  the 
distributive  share  of  a  partner  that  is  a 
partnership  or  with  respect  to  the 
distributive  share  of  partners  in  an 
upper  tier  partnership,  such  amount  is 
deemed  to  have  been  withheld  by  the 
upper  tier  partnership. 

(c)  Effective  date.  'This  section  applies 
to  payments  made  after  December  31, 
1998. 

|1.146»-1    Taxpaidbyredpienlof 


(a)  Tax  paid.  If  the  tax  required  to  be 
withheld  under  chapter  3  of  the  Intwnal 
Revenue  Code  is  pakl  by  the  beneficial 
owner  of  the  income  or  by  the 
%yithholding  agent,  it  shall  not  be  re- 
collected from  the  other,  regardless  of 
the  original  liabilify  therefor.  However, 
this  section  does  not  relieve  the  person 
that  did  not  withhold  tax  from  liability 
for  interest  or  any  penalties  or  additions 
to  tax  otherwise  applicable.  See 

§  1.1441-7(b)(7)  for  additional 
applicable  rules. 

(b)  Effective  date.  This  section  applies 
to  failures  to  withhold  occurring  after 
December  31. 1989. 

Par.  23.  Section  1.6041-1  it  amended 
by: 

1.  Revising  pwragraph  (a)(1). 

2.  Adding  a  sentence  at  the  end  of 
paraotiph  (a)(2) . 

3.  Revising  paragraphs  (dXl) 
introductory  text  and  (d)(3). 

4.  Adding  a  heading  for  paragraphs 
(d)(2)  and  (d)(4). 

5.  Adding  paragraph  (d)(5). 

The  additions  and  revisions  read  as 
follows: 

f1.iB041-1    Return  of  informaUonaa  to 
payments  of  $600  or  mora 

(a)  General  rule — (1)  Information 
returns  required — (i)  Payments  required 
to  be  reported.  Except  as  otherwise 
provided  in  §§  1.6041-3  and  1.6041-4, 
every  person  engaged  in  a  trade  or 
business  shall  inake  an  information 
return  for  each  calendar  year  with 
respect  to  payments  it  makes  during  the 
calendar  year  in  the  course  of  its  trade 
or  business  to  another  person  of  fixed  or 
determinable  income  described  in 
paragraph  (a)(l)(i)  (A)  or  (B)  of  this 
section.  For  purposes  of  the  regulations 
under  this  section,  the  person  described 
in  this  paragraph  (a)(l)(i)  is  a  payor. 

(A)  Salaries,  wages,  commissions, 
fees,  and  other  forms  of  compensation 
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for  services  rendered  aggregating  3600 
or  more. 

(B)  Interest  (including  original  issue 
discount),  rents,  royalties,  annuities, 
pensions,  and  other  gains,  profits,  and 
income  aggregating  $600  or  more. 

(ii)  Information  returns  required 
under  other  provisions  of  the  Internal 
Revenue  Code.  The  payments  described 
in  paragraphs  (aKl)(i)  (A)  and  (B)  of  this 
section  shall  aot  include  any  payments 
of  amounts  with  respect  to  which  an 
information  return  is  required  by,  or 
may  be  required  undw  authority  of, 
section  6042(a)  (relating  to  dividends), 
section  6043(a)(2)  (relating  to 
distributions  in  liquidation),  section 
6044(a)  (relating  to  patronage 
dividends),  section  6045  (relating  to 
brokers'  transactions  with  customers), 
sections  6049(a)  (1)  and  (2)  (relating  to 
interest),  section  6050N(a)  (relating  to 
royalties),  or  section  6050P  (a)  or  (b) 
(relating  to  cancellation  of 
indebtedness).  In  addition,  the 
payments  described  in  paragraphs 
(a)(lKi)  (A)  and  (B)  of  this  section  shall 
not  include  amounts  excepted  from  the 
definition  of  dividends  under  section 
6042(bM2)  and  §  1.6042-3(bKl). 
amounts  described  in  section  6044(b), 
amounts  excepted  from  reporting  under 
§  1.6045-l(g),  amounts  excepted  from 
the  definition  of  interest  under  section 
6049(b)(2)  (C)  or  (D).  §  1.6049-4(c),  or 
1.6049-5(b)(6)  through  (15). 
Notwithstanding  the  preceding 
sentence,  interest  with  respect  to  a 
notional  principal  contract  excluded 
from  the  definition  of  interest  under 
§  1.6049-5(bMl5)  is  reportable  under 
this  section.  The  term  interest  as  used  in 
this  paragraph  (a)(l)(ii)  otherwise 
includes  all  interest,  other  than  interest 
coming  within  the  definition  of  interest 
provided  in  §  1.6049-5(a).  For  example, 
a  closely  held  corporation  borrows 
money  from  one  of  its  officers  on  a 
promiinory  note  not  in  registered  form 
bearing  annual  stated  interest  of  S300. 
The  corporation  also  pays  royalties  to 
the  officer  amounting  to  $400  a  year.  An 
kiformation  return  is  required  under 
this  paragraph  (a)(1)  to  report  the 
payments  to  the  officer  because  the 
interest  does  not  come  within  the 
definition  of  interest  in  §  1.6049-5(8) 
'  and  the  aggregate  of  interest  and 
royalties  exceeds  $600. 

(2)  *  •  *  For  the  requirement  to 
submit  the  information  required  by 
Form  1099  on  magnetic  media  for 
payments  after  December  31,  1983,  see 
section  6011(e)  and  §  301.6011-2  of  this 
chapter  (Procedure  and  Administration 
Regulations). 


(d)  *  *  *  (1)  In  general.  Amounts 
paid  in  respect  of  life  insurance, 
endowment,  or  annuity  contracts  are 
required  to  be  reported  in  returns  of 
infermatioD  under  this  section — 


{2)  Professional  fees.  *  *  * 

(3)  Prizes  and  awards.  Amoiuits  paid 
as  prizes  and  awards  that  are  required 
to  be  included  in  gross  income  under 
section  74  and  §  1.74-1  when  paid  in 
the  course  of  a  trade  or  business  are 
required  to  be  reported  in  returns  of 
information  un^r  this  section. 

[4]  DiaabUity  payments^  *  * 

(5)  Notional  prirtcipal  contracts. 
Amounts  paid  after  Decemb^  31, 1998. 
with  respect  to  notional  principal 
contracts  referred  to  in  §§  1.863-7  or 
1.988-2(e)  to  persons  who  are  not 
described  in  §  1.6049-4(c)(l)(ii)  are 
required  to  be  reported  in  returns  of 
information  under  this  section. 
However,  a  payment  made  outside  the 
United  States  (as  defined  in  §  1.6049- 
5(e))  by  a  non-U.S.  payor  or  a  non-U.S. 
middleman,  or  by  a  U.S.  payor  or  U.S. 
middleman  that  is  not  a  U.S.  person 
(such  as  a  controlled  foreign  corporation 
defined  in  section  957(a)  or  certain 
foreign  corporations  or  foreign 
partnerships  engaged  in  a  U.S.  trade  or 
business)  or  is  a  foreign  branch  of  a  U.S. 
bank  is  not  reportable  under  this  section 
if,  in  the  case  of  a  person  that  is  a  U.S. 
payor,  a  U.S.  middleman,  or  a  foreign 
branch  of  a  U.S.  institution,  the  payor 
has  no  actual  knowledge  that  the  payee 
is  a  U.S.  person.  The  amount  required 
to  be  reported  under  this  paragraph 
(d)(5)  is  limited  to  the  net  income  from 
the  notional  principal  contract  as 
described  in  §  1.446-3(d).  A  non- 
periodic  payment  is  reportable  for  the 
year  in  which  an  actual  payment  is 
made.  Any  amount  of  interest 
determined  under  the  provisions  of 
§  1.446-3(g)(4)  (dealing  with  interest  in 
the  case  of  a  significant  non-periodic 
payment)  is  reportable  under  this 
paragraph  (d)(5)  and  not  under  section 
6049  (see  §  1.6049-5(b)(15)).  See 
§  1.6041-4(a)(4)  for  reporting  exceptions 
regarding  payments  to  foreign  persons. 
See,  however,  §  1.1461-l(c)(l)  for 
reporting  amounts  described  under  this 
paragraph  (d)(5)  that  are  paid  to  foreign 
persons.  The  provisions  of  §  1.6049-5(d) 
shall  apply  for  determining  whether  a 
payment  with  respect  to  a  notional 
principal  contract  is  made  to  a  foreign 
person.  See  §  1.604»-4(a]  for  a 
definition  of  payor.  For  purposee  of  this 
paragraph  (d)(5),  a  payor  includes  a 
middleman  defined  in  §  1.6049-4(f)(4). 
See  §  1.6049-5(c)(S)  for  a  definition  of  a 


U.S.  payor,  a  U.S.  middleman,  a  iu>n- 
U.S.  payor,  and  a  non-U.S.  middleman. 

Par.  24.  Section  1.6041-2  is  amended 
by  revising  paragraph  (c)  to  read  as  ' 
follows: 


§1.tM1-2    natumof 


Mta 


(c)  Payments  to  foreign  persons.  See 
S  1.8041-4  for  reporting  exemptioBS 
regarding  payments  to  foreign  persons. 
See  §  1.6049-S(d)  for  determining 
whether  a  payment  is  made  to  a  foreign 
person. 

Far.  2S.  Section  1.6041-3  is  amended 
by: 

1.  Revising  the  introductory  text  of 
the  section. 

2.  Revising  paragraphs  (a)  and  (b). 

3.  Removing  the  semicolon  at  the  end 
of  paragraphs  (d)  through  (f),  and  (h) 
through  (j),  and  adding  a  period  in  its' 
place;  and  removing  the  language  "; 
and"  at  the  end  of  paragraph  (o),  and 
adding  a  period  in  its  place. 

4.  Removing  paragraphs  (c)  and  Q). 

5.  Redesignating  paragraphs  (d),  (e), 
(0.  (g).  (h),  (i),  (j).  (k).  (m),  (n).  (o).  and 
(p)  as  paragraphs  (c),  (d),  (e),  (f),  (g),  (h). 
(i).  (I),  (k),  (1).  (m).  and  (n),  respectively. 

6.  Revising  newly  designated 
paragraphs  (0  and  ()). 

7.  Adding  new  paragraphs  (o)  and  (p). 
and  paragraph  (q). 

The  addition  and  revisions  read  as 
follows: 


{1.8^41—3    PByfiwnta  fee  wMcfi  fw  rMufn 
Of  infofHMiiovi  la  ra^uiced  unvac  aedlovi 
8041. 

Returns  of  information  are  not 
required  under  section  6041  and 
§$1.6041-1  and  1.6041-2  for  payments 
described  in  paragraphs  (a)  through  (q) 
of  this  section.  See  §  1.6041-4  for 
reporting  exemptions  regarding 
payments  to  foreign  persons.  See 
§  1.6041-4  for  refMsrting  exemptions 
regarding  foreign  persons. 

(a)  Payments  of  income  required  to  be 
reported  on  Forms  1120-S,  941,  W-2, 
and  W-3  (however,  see  §  1.6041-2(a) 
vnth  respect  to  Forms  W-2  and  W-3). 

(b)  Payments  by  a  broker  to  his 
customer  (but  for  reporting 
requirements  as  to  certain  of  such 
payments,  see  sections  6042,  6045,  and 
6049  and  the  regulations  thereunder  in 
this  pert). 

•  4r  •  •  • 

(f)  Compensation  and  profits  paid  or 
distributed  by  a  partnership  to  the 
individual  partners  (but  for  reporting 
requirements,  see  §  1.6031-1). 

({)  Payments  of  interest  on  corporate 
bonds  (but  for  reporting  requirements  as 
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to  payments  of  interest  on  certain 
ccHporate  bonds,  see  S  1.6049-5). 

•        •        •        •        • 

(0)  Payments  to  Individuals  as 
scholarships  or  fellowship  grants  within 
the  meaning  of  section  117(b)(1), 
whether  or  not  "qualified  scholarships" 
as  described  in  section  117(b).  This 
exception  does  not  apply  to  any  amoimt 
of  a  scholarship  or  fellowship  grant  that 
represents  payment  for  services  within 
the  meaning  of  section  117(c).  Instead, 
these  amotmts  are  required  to  be 
reported  as  wages  on  Form  W-2.  See 

§  1.1461-l(c)  for  applicable  reporting 
requirements  for  amounts  paid  to 
foreign  persons. 

(p)  Per  diem  of  certain  alien  trainees 
described  under  section  1441(c)(6). 

(q)  Payments  made  to  the  following 
persons: 

(1)  A  corporation  described  in 
§  1.6049-4(c)(l)(U)(A),  except  a 
corporation  engaged  in  providing 
medical  and  health  care  services  or 
engaged  in  the  billing  and  collecting  of 
payments  in  respect  to  the  providing  of 
medical  and  health  care  services. 
However,  no  reporting  is  required  where 
payment  is  made  to  a  hospital  or 
extended  care  facility  described  in 
section  501(c)(3)  which  is  exempt  frtim 
taxation  under  section  501(a)  or  to  a 
hospital  or  extended  care  facility  owned 
and  operated  by  the  United  States,  a 
State,  the  District  of  Columbia,  a 
possession  of  the  United  States,  or  a 
political  subdivision,  agency  or 
instrumentality  of  any  of  the  foregoing. 
For  reporting  requirements  as  to 
payments  by  cooperatives,  and  to 
certain  other  payments,  see  sections 
6042,  6044,  and  6049  and  the 
regulations  thereunder  in  this  part 

(2)  An  organization  exempt  bom 
taxation  under  section  501(a),  as 
described  in  §  1.6049-4(c)(l)(u)(B)(l),  or 
an  individual  retirement  plan,  as 
described  in  §  1. 6049-4  (c)(l)(ii)(C). 

(3)  The  United  States,  as  described  in 
§  1.6049-4(c)(l)(ii)(D). 

(4)  A  State,  the  District  of  Coliunbia, 

a  possession  of  the  United  States,  or  any 
political  subdivision  of  any  of  the 
foregoing,  as  described  in  §  1.6049- 
4(cMl)(u)(E). 

(5)  A  foreign  government  oi  political 
subdivision  of  a  foreign  government,  as 
described  in  §  1.6049-4(c)(l)(ii)(F). 

(6)  An  international  organization,  as 
described  in  §  1.6049-4(c)(l)(ii)(G). 

(7)  A  foreign  central  bank  of  issue,  as 
described  in  §  1.6049-4(c)(l)(ii)(H)  and 
the  Bank  for  hitemational  Set^ements. 

48)  Any  wholly  owned  agency  or 
mstrumentality  of  any  person  described 
in  paFagraph.(q)  (2),  (3).  (4),  (5),  (6),  or 
(7)  of  this  section. 


Par.  26.  Section  1.6041-4  is  revised  to 
read  as  follows: 

f  1.8041-4    Foraign-retated  Itams  and  other 
exceptions 

(a)  Exempted  foreign-related  items — 
(1)  Returns  of  information  are  not 
required  for  payments  that  a  payor  can, 
prior  to  payment,  associate  with 
dociunentation  upon  which  it  may  rely 
to  treat  as  made  to  a  foreign  beneficial 
owner  in  accordance  with  §  1.1441- 
l(eKl)(ii)  or  as  made  to  a  foreign  payee 
in  accordance  with  §  1.6049-5(d)(l)  or 
presumed  to  be  made  to  a  foreign  payee 
under  §  1.6049-5(d)(2),  (3),  (4),  or  (5). 
However,  such  payments  may  be 
reportable  undw  §  1.1461-l(b)  and  (c). 
For  purposes  of  this  paragraph  (a)(1), 
the  provisions  in  §  1.6049-5(c) 
(regarding  rules  applicable  to 
documentation  of  foreign  status  and 
definition  of  U.S.  payor  and  non-U.S. 
payor)  shall  apply.  See  §  1.1441- 
l(b)(3)(iiiKB)  and  (C)  for  special  payee 
rules  regarding  scholarships,  grants, 
pensions,  annuities,  etc.  The  provisions 
of  §  1.1441-1  shall  apply  by  substituting 
the  term  payor  for  the  term  withholding 
agent  and  without  regard  to  the  fact  that 
the  provisions  apply  only  to  amounts 
subject  to  withholding  imder  chapter  3 
of  the  Internal  Revenue  Code  and  the 
regulations  under  that  chapter. 

(2)  Returns  of  information  are  not 
required  for  payments  of  amounts  from 
sources  outside  the  United  States 
(determined  under  the  provisions  of 
part  I,  subchapter  N,  chaptw  1  of  the 
Internal  Revenue  Code  and  the 
regulations  under  those  provisions) 
made  by  a  non-U.S.  payor  or  non-U.S. 
middleman  outside  the  United  States. 
For  a  definition  of  non-U.S.  payor  and 
non-U.S.  middleman,  see  §  1.6049- 
5(c)(5).  For  circiunstances  in  which  a 
payment  is  considered  to  be  made 
outside  the  United  States,  see  §  1.6049- 
5(e). 

(3)  Returns  of  information  are  not 
required  for  amoimts  paid  by  a  foreign 
intermediary  described  in  §  1.1441- 
l(e)(3)(i)  that  it  has  received  in  its 
capacity  as  an  intermediary  and  that  a» 
associated  with  a  valid  withholding 
certificate  described  in  §  1.1441- 
l(e)(3)(ii)  or  (iii)  and  payments  made  by 
a  U.S.  branch  of  a  foreign  bank  or  of  a 
foreign  insurance  company  described-in 
§  1.1441-l(b)(2)(iv)  that  are  associated 
with  a  valid  withholding  certificate 
described  in  §  1. 1 44  l-l(e)(3)(v),  which 
certificate  the  intermediary  or  branch 
has  furnished  to  the  payor  or 
middleman  from  whom  it  has  received 
the  payment,  unless,  and  to  the  extent, 
the  intermediary  or  branch  knows  that 
the  payments  are  leqiured  to  be  reported 


under  $  1.6041-1  and  were  not  so 
reported. 

(4)  Returns  of  information  are  not 
required  for  amoimts  paid  with  respect 
to  notional  principal  contracts  referred 
to  in  §  1.863-7  or  1.988-2(e)  which  the 
payor  may  treat  as  effectively  connected 
income  of  a  foreign  payee  under  the 
provisions  of  §  1.1441-4(a)(3)  or  if  the 
payee  provides  a  representation  in  a 
master  agreement  that  governs  the 
transactions  in  notional  principal 
contracts  between  the  parties  (for 
example,  an  International  Swap  and 
Derivatives  Association  (ISDA) 
Agreement,  including  the  Schedule 
thereto)  or  in  the  confirmation  on  the 
particular  notional  principal  contract 
transaction  that  the  counterparty  is  a 
fcHeign  person.  See,  however,  §  1.1461- 
l(c)(2)(i)  for  applicable  reporting 
reqiiirements. 

(5)  Returns  of  information  are  not 
required  for  the  period  that  the  amounts 
paid  represent  assets  blocked  as 
described  in  §  1.1441-2(e)(3).  The 
exemption  in  this  paragraph  (a)(5)  shall 
terminate  when  payment  is  deemed  to 
occur  in  accordance  with  the  provisions 
of§1.1441-2(e)(3). 

(b)  Joint  owners.  Amounts  paid  to 
joint  owners  for  which  a  certificate  or 
documentation  is  required  as  a 
condition  for  being  exempt  from 
reporting  under  paragraph  (a)  of  this 
section  are  presumed  made  to  U.S. 
payees  who  are  not  exempt  recipients  if, 
prior  to  payment,  the  payor  or 
middleman  cannot  reliably  associate  the 
payment  either  with  a  Form  W-9 
furnished  by  one  of  the  joint  owners  in 
the  manner  required  in  §§  31.3406(d)-l 
through  31.3406(d)-5  of  this  chapter,  or 
with  dociunentation  described  in 
paragraph  (a)(1)  of  this  section 
furnished  by  each  joint  owner  upon 
which  the  payor  or  middleman  can  rely 
to  treat  each  joint  owner  as  a  foreign 
payee  or  foreign  beneficial  owner. 

(c)  Conversion  into  United  States 
dollars  of  amounts  paid  in  foreign 
currency.  For  rules  concerning  foreign 
currency  converaion,  see  §  1.6049- 
4(dM3)(i). 

-(d)  Effective  date.  TYm  provisions  of 
this  section  apply  to  payments  made 
after  December  31, 1998. 

Par.  27.  Section  1.6041-7  is  amended 
by  revising  the  section  heading  and 
adding  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  follows: 


(1.8041—7  -Magnetic  inedto  lequiremanL 

(a)  •  *  *  High-volume  filers  of 
information  returns  must  file  their 
returns  on  magnetic  media.  See  sectfon 
6011(e)  and  §301.6011-2  of  this  chapter 
(Procedure  and  Administration 
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Regulations)  for  the  requirements  for 
filing  on  magnetic  media. 

•        •        •        •        • 

Par.  28.  Section  1.6041-8  is  added  to 

read  as  follows: 


)  1  .SMI-^    Croes-fetoraoce  to  i 

For  provisions  relating  to  the  penalty 
provided  for  fiailure  to  file  timely  a 
correct  information  return  required 
under  section  6041(a)  or  (b).  see 
§  301.6721-1  of  this  chapter  (Procedure 
and  Administration  Regulations).  For 
provisions  relating  to  the  penalty 
provided  for  failure  to  furnish  (imely  a 
correct  payee  statement  required  under 
section  6041(d).  see  §301.6722-1  of  this 
chapter.  See  §  301.6724-1  of  this 
chapter  for  the  waiver  of  a  penalty  if  the 
failure  is  due  to  reasonable  cause  and  is 
not  due  to  willful  neglect. 

Par.  29.  Section  1.6041A-1  is  added 
to  read  as  follows: 

{ 1 .8041  A— 1    Retaifna  leQanMnQ  peymenta 

of  renMjneiation  tar  i 

dkwrti 


(a)  through  (c)  (Reserved). 

(d)  Exceptions  to  return  nquimment 
[Reserved). 

(1)  and  (2)  [Rp served]. 

(3)  Foreign  transactions— (1)  In 
general.  No  return  shall  be  required 
under  section  6041 A  with  respect  to 
payments  described  in  this  paragraph 
{d)(3). 

(A)  Returns  of  information  are  not 
required  for  payments  that  a  payor  can, 
prior  to  payment,  associate  with 
documentation  upon  which  it  may  rely 
to  treat  as  made  to  a  foreign  beneficial 
owner  in  accordance  with  §  1.1441- 
l(e)(lKii)  or  as  made  to  a  foreign  payee 
in  accordance  with  §  1.6049-5(dMl)  or 
presumed  to  be  made  to  a  foreign  payee 
under  §  1.6049-5(d)(2),  (3).  (4),  or  (5). 
However,  such  payments  may  be 
reportable  under  §  1.1461-l(b)  and  (c). 
For  purposes  of  this  paragraph 
(d)(3)(i)(A),  the  provisions  in  §  1.6049- 
5(c)  (regarding  rules  applicable  to 
dociunentation  of  foreign  status  and 
definition  of  U.S.  payor  and  non-U.S. 
payor)  shall  apply.  The  provisions  of 

§  1.1441-1  shall  apply  by  substituting 
the  term  payor  for  the  term  withholding 
agent. 

(B)  Returns  of  information  are  not 
required  for  payments  of  remuneration 
for  services  and  certain  direct  sales  from 
sources  outside  the  United  States 
(determined  under  the  provisions  of 
part  I,  subchapter  N,  chapter  1  of  the 
Internal  Revenue  Code  and  the 
regulations  under  those  provisions)  if 
payments  nuide  outside  the  United 
States  by  a  non-U.S.  payor  or  non-U.S. 
middleman.  For  a  definition  of  non-U.S. 
payor  or  non-U.S.  middleman,  see 


§  1.6049-5(c)(5).  For  circiunstances  in 
which  a  payment  is  considered  to  be 
made  outside  the  United  States,  see 
§1.604ft-5(e). 

(ii)  Payor.  The  term  payor  has  the 
same  meaning  as  described  in  §  1.6049- 
4(aK2). 

(iii)  Joint  owners.  Amounts  paid  to 
joint  owners  for  which  a  certificate  or 
documentation  is  required  as  a 
condition  for  being  exempt  frt>m 
reporting  under  paragraph  (d)(3)(i)  of 
this  section  are  presumed  made  to  \J£. 
payees  who  are  not  exempt  recipients  if, 
prior  to  payment,  the  payor  or 
middleman  cannot  reliably  associate  the 
payment  either  with  a  Form  W-9 
furnished  by  one  of  the  joint  owners  in 
the  manner  required  in  §§  31 .3406(d>-l 
through  31.3406(d)-5  of  this  chapter,  or 
with  dociunentation  described  in 
paragraph  (d)(3)(i)(A)  of  this  section 
furnished  by  each  joint  owner  upon 
which  it  can  rely  to  treat  each  joint 
owner  as  a  foreign  payee  or  foreign 
beneficial  owner. 

(iv)  Co/ivezsion  into  United  States 
dollars  of  amount  paid  in  foreign 
currency.  For  rules  concerning  foreign 
currency  conversion,  see  §  1.6049- 
4(dK3)(i). 

(v)  Effective  date.  The  provisions  of 
this  paragraph  (dM3)  apply  to  payments 
made  after  December  31, 1998. 

(e)  [Reserved]. 

(f)  Statements  to  be  furnished  to 
persons  with  respect  to  whom 
information  is  required  to  be 
furnished — (1)  (Reserved). 

(2)  Time  for  furnishing  statemeiA. 
[Reserved). 

(3)  Contents  of  statement.  (Reserved). 

(g)  [Reserved]. 

(n)  Cross-reference  to  penalties.  For 
provisions  relating  to  the  penalty 
provided  for  failure  to  file  timely  a 
correct  information  return  required 
under  section  6041A(a)  or  (bj,  see 
§  301.6721-1  of  this  chapter  (Procedure 
and  Administration  Regulations).  For 
provisions  relating  to  the  penalty 
provided  for  failuj^  to  furnish  timely  a 
correct  payee  statement  required  under 
section  6041A(e),  see  §  301.6722-1  of 
this  chapter.  See  §301.6724-1  of  this 
chapter  for  the  waiver  of  a  penalty  if  the 
failure  is  due  to  reasonable  cause  and  is 
not  due  to  willful  neglect. 

Par.  30.  Section  1.6042-2  is  amended 
by: 

1.  Revising  the  section  heading, 
adding  introductory  text  to  paragraph 
(a)(1),  and  revising  paragraphs  (a](l)(i) 
and(a)(l)(ii). 

2.  Removing  the  language  "1099M"  in 
the  first  sentence  of  paragraph  (a)(lKiii) 
and  adding  "1099A"  in  its  place. 

3.  Removing  the  language  "1087" 
each  time  it  appears  in  the  second 


sentence  of  paragraph  (a)(4)  and  adding 
"1099"  in  each  place,  and  removing  the 
last  sentence. 

4.  Revising  paragraph  (d). 

5.  Revising  the  heading  of  paragraph 
(e)  and  adding  a  sentence  to  the  end  of 
paragraph  (e). 

The  revisions  and  addition  read  as 
follows: 

11.0043-2    Retuma  of  information  as  to 
dividends  paid. 

(a)  Requirement  of  reporting — (1)  In 
general.  An  information  return  on  Form 
1099  shall  be  made  under  section 
6042(a)  by— 

(i)  Every  person  who  makes  a 
payment  of  dividends  (as  defined  in 
§  1.6042-3)  to  any  other  person  during 
a  calendar  year.  The  infonnation  return 
shall  show  the  aggregate  amount  of  the 
dividends,  the  name,  address,  and 
taxpayer  identifying  number  of  the 
person  to  whom  paid,  the  amount  of  tax 
deducted  and  withheld  under  section- 
3406  bom  the  dividends,  if  any.  and 
such  other  information  as  reqtiiredt^ 
the  forms.  An  information  return  is 
generally  not  required  if  the  amount  of 
dividends  paid  to  the  other  person 
during  the  calendar  year  aggregates  less 
than  $10  or  if  the  payment  is  made  to 
a  person  who  is  an  exempt  recipient 
described  in  §  1.6049-4(cKl)(ii)  unless 
the  payor  backup  withholds  under 
section  3406  on  such  payment  (because, 
for  example,  the  payee  has  failed  to 
furnish  a  Fond  W-0  on  request),  in 
which  case  the  payor  must  make  a 
return  under  this  section,  unless  the 
payor  refunds  the  amount  withheld 
pursuant  to  §31.6413(a>-3  of  this 
chapter. 

(ii)  Every  person,  except  to  the  extent 
that  he  acts  as  a  nominee  described  in 
paragraph  (a)(l)(iii)  of  this  section,  who 
receives  payments  of  dividends  as  a 
nominee  on  behalf  of  another  person 
shall  make  a  retiun  of  information 
under  this  section  for  the  calendar  year 
of  the  payment .  The  information  return 
shall  show  the  aggregate  amount  of  the 
dividends,  the  name,  address,  and 
taxpayer  identification  number  of  the 
person  on  whose  behalf  the  dividends 
are  received,  the  amount  of  tax 
deducted  and  withheld  under  section 
3406  from  the  dividends,  if  any,  afid 
such  other  information  as  requited  by 
the  forms.  An  information  return  is 
generally  not  required  if  the  amoimt  of 
the  dividends  received  on  behalf  of  the 
other  person  during  the  calendar  year 
aggregates  less  than  $10.  However,  a 
retiim  of  iaformation  is  not  required 
under  this  section  if — 

(A)  The  record  owner  is,  pursuant  to 
section  6012(8)  (3)  or  (4)  and  §  1.6012- 
3,  required  to  file  a  fiduciary  return  on 
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Form  1041  that  is  filed  for  the  estate  or 
trust  disclosing  the  name,  address,  and 
identifying  number  of  both  the  record 
owner  and  actual  owner  and  furnishes 
Form  K-1  to  each  actual  owner 
containing  the  information  required  to 
be  shown  on  the  form,  including 
amounts  withheld  under  section  3406; 

(B)  The  record  owner  is  a  nominee  of 
a  banking  institution  or  trust  company 
exercising  trust  powers,  and  such 
banking  institution  or  trust  company  is, 
pursuant  to  section  6012(a)  (3)  or  (4) 
and  §  1.6012-3,  required  to  file  a 
fiduciary  return  on  Form  1041  that  is 
filed  for  the  estate  or  trust  disclosing  the 
name,  address,  and  identifying  number 
of  both  the  record  owner  and  the  actual 
owner  and  furnishes  Form  K-1  to  each 
actual  owner  containing  the  information 
required  to  be  shown  on  the  form, 
including  amounts  withheld  under 
section  3406;  or 

(C)  The  record  owner  is  a  banking 
institution  or  trust  company  exercising 
trust  powers,  or  a  nominee  thereof,  and 
the  actual  owner  is  an  organization 
exempt  bom  taxation  under  section 
501(a)  for  which  siich  banking 
institution  or  trust  company  files  an 
annual  rettun  but  only  if  the  name, 
address,  and  identifying  number  of  the 
record  owner  are  included  on  or  with 
the  annual  retiun  filed  for  the  tax 
exempt  organization). 

•  •        *        •        • 

(d)  Cross-reference  to  penalty.  For 
provisions  relating  to  the  penalty 
provided  for  failure  to  file  timely  a 
correct  information  return  required 
under  section  6042(a),  see  §  301.6721-1 
of  this  chapter  (Procedure  and 
Administration  Regulations).  See 

§  301.6724-1  of  this  chapter  for  the 
waiver  of  a  penalty  if  the  failure  is  due 
to  reasonable  cause  and  is  not  due  to 
willful  neglect. 

(e)  Magnetic  media  requirement. 

•  •  •  For  the  requirement  to  submit  the 
faiformation  required  by  Form  1099  on 
magnetic  media  for  payments  after 
December  31, 1983,  see  section  6011(e) 
and  §  301.601 1-2  of  this  chapter 
(Procedure  and  Administration 
Regulations). 

Par.  31.  Section  1.6042-3  is  amended 
by: 

1.  Revising  paragraphs  (a) 
introductory  text  and  (a)(2). 

2.  Removing  the  concluding  text 
immediately  following  paragraph  (aK2). 

3.  Adding  paragraph  (a)(3). 

4.  Revising  paragraph  (b). 

5.  Removing  the  authority  citation  at 
the  end  of  the  section. 

The  addition  and  revision  read  as 
follows: 


fl.8042-3    Dividends  aubiect  to  reporting. 

(a)  In  general.  Except  as  provided  in 
paragraph  (b)  of  this  section,  the  term 
dividend  for  purposes  of  this  section 
and  §§  1.6042-2  and  1.6042-4  means 
the  amounts  described  in  the  following 
paragraphs  (a)  (1)  through  (3)  of  this 
section — 

•        •        •        •        * 

(2)  Any  payment  made  by  a 
stockbroker  to  any  person  as  a  substitute 
for  a  dividend.  Such  a  pa)rment  includes 
any  pajrment  made  in  lieu  of  a  dividend 
to  a  person  whose  stock  has  been 
borrowed.  See  §  1.6045-2(h)  for 
coordination  of  die  r^>orting 
requirements  under  sections  6042  and 
6045(d)  with  respect  to  such  payments; 
and 

(3)  A  distribution  bam  a  r^tilated 
investment  company  (irrespective  of  the 
fact  that  any  part  of  the  distribution  may 
not  represent  ordinary  income  (i.e.. 
may,  for  example,  represent  a  capital 
gain  dividend  as  defined  in  section 
852(b)(3)(C)). 

(b)  Exceptions — (1)  In  general.  For 
purposes  of  §§  1.6042-2  and  1.6042-4, 
the  amounts  described  in  paragraphs 
(b)(lKi)  through  ( vii)  of  this  section  are 
not  dividends. 

(i)  Amounts  paid  by  an  insurance 
company  to  a  policyholder,  other  than 
a  dividend  upon  its  capital  stock. 

(ii)  Payments  (however  dencHninated) 
by  a  mutual  savings  bank,  savings  and 
loan  association,  or  similar  organization, 
in  respect  of  deposits,  investment 
certificates,  or  withdrawable  or 
repurchasable  shares.  See,  however, 
section  6049  and  the  regulations  under 
that  section  for  provisions  requiring 
rejporting  of  these  payments. 

(iii)  Distributions  or  payments  that  a 
payor  can,  prior  to  pajrment,  reliably 
associate  with  documentation  upon 
which  it  may  rely  to  treat  as  made  to  a 
foreign  beneficial  owner  in  accordance 
with  §  1.1441-l(e)(l)(ii)  or  as  made  to  a 
foreign  payee  in  accordance  with 
§  1.6049-5(d)(l)  or  presumed  to  be 
made  to  a  foreign  payee  under  §  1.6049- 
5(d)  (2),  (3),  (4),  or  (5).  However,  such 
payments  may  be  reporteble  under 
§  1.1461-l(b)  and  (c).  For  purposes  of 
this  paragraph  (b)(l)(iii),  the  provisions 
in  §  1.6049-5(c)  (regarding  ndes 
applicable  to  documentation  of  foreign 
status  and  definition  of  U.S.  payor  and 
non-U.S.  payor)  shall  apply.  The 
provisions  of  §  1.1441-1  shall  apply  by 
substituting  the  term  payor  for  the  term 
■withholding  agent  and  without  regard  to 
the  fact  that  the  provisions  apply  only 
to  amounts  subject  to  withholding 
under  chapter  3  of  the  Internal  Revenue 
Code  (Code). 

(iv)  Distributions  or  payments  from 
sources  outside  the  United  States  (as 


detennined  under  the  provisions  of  part 
I,  subchapter  N,  chapter  1  of  the  Code 
and  the  regulations  under  those 
provisions)  paid  outside  the  United 
States  by  a  non-U.S.  payor  or  a  non-U.S. 
middleman.  For  a  definition  of  non-U.S. 
payor  and  non-U.S.  middleman,  see 
§  1.6049-5(c)(5).  For  circumstances  in 
which  a  payment  is  considered  to  be 
made  outside  the  United  States,  see 
§1.6049-5(e). 

(v)  Distributions  or  payments  for  the 
period  that  the  amounts  represent  assets 
blocked  as  described  in  §  1.1441-2(e)(3). 
The  exemption  in  this  paragraph 
0>)(lKv)  shall  terminate  wfauan  payment 
is  deemed  to  occur  in  accordance  with 
the  rules  of  §  1.1441-2(e)(3). 

(vi)  Payments  made  by  a  foreign 
intermediary  described  in  §  1.1441'- 
l(eK3)(i)  that  it  has  received  in  its 
capacity  as  an  intermediary  and  that  are 
associated  with  a  valid  withholding 
certificate  described  in  §  1.1441-l(e)(3) 
(ii)  or  (iii)  and  payments  made  by  a  U.S. 
Inanch  of  a  foreign  bank  or  of  a  foreign 
insurance  company  described  in 
§  1.1441-l(b)(2)(iv)  that  are  associated 
with  a  valid  withholding  certificate 
described  in  §  1.1441-l(e)(3)(v),  which 
certificate  the  intermediary  or  branch 
has  furnished  to  the  payor  or 
middleman  from  whom  it  has  received 
the  payment,  unless,  and  to  the  extent, 
the  intermediary  or  branch  knows  that 
the  payments  are  required  to  be  reported 
under  §  1.6042-2  and  were  not  so 
reported. 

(vii)  With  respect  to  amounts  paid  or 
credited  after  December  31, 1982,  any 
amount  paid  or  credited  to  any  person 
described  in  §  1.6049-4(c)(l)(ii),  unless 
a  tax  is  withheld  under  section  3406 
and  is  not  refunded  by  the  payor  in 
accordance  with  §31.6413(a)-3  of  this 
chapter  (Employment  Tax  Regulations). 

(2)  Payor.  The  term  payor  has  the 
saaie  meaning  as  described  in  §  1.6040- 
4(aK2). 

(3)  Joint  owners.  Amounts  paid  to 
joint  owners  for  which  a  certificate  or 
documentation  is  required  as  a 
condition  for  being  exempt  bom 
reporting  under  this  paragraph  (b)  are 
presumed  made  to  U.S.  payees  who  are 
not  exempt  recipients  if,  prior  to 
payment,  the  payor  or  middleman 
cannot  reliably  associate  the  payment 
either  with  a  Form  W-9  furnished  by 
one  of  the  joint  owners  in  the  manner 
required  in  §§  31.3406(d)-l  through 
31.3406(d>-5  of  this  chapter,  or  with 
documentation  described  in  paragraph 
(b)(l)(iiij  of  this  section  fomished  by 
each  joint  owner  upon  which  it  can  rely 
to  treat  each  joint  owner  as  a  foreign 
payee  or  foreign  beneficial  owner.  For 
purposes  of  applying  this  paragraph 
(b)(3),  the  grace  period  described  in 
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§  1.6049-5(d)(2)(ii)  shall  apply  only  if 
each  payee  qualifies  for  such  grace 
period. 

(4)  Conversion  into  United  States 
dollars  of  amounts  paid  in  foreign 
currency.  For  rules  concerning  foreign 
currency  conversion,  see  §  1.6049- 
4(d)(3)(i). 

(5)  Effective  date—{i)  General  rule. 
The  provisions  of  this  paragraph  (b) 
apply  to  payments  made  after  December 
31, 1998. 

(ii)  Transition  rules.  A  payor  that,  on 
December  31, 1998,  holds  a  valid  Form 
W-8  or  other  form  upon  which  it  is 
permitted  to  rely  to  hold  the  payee  as 
a  foreign  person  pursuant  to  the 
regulations  in  effect  prior  to  January  1, 
1999  (see  26  CFR  parts  1  and  35a, 
revised  April  1. 1997],  may  treat  it  as  a 
valid  certificate  until  its  validity  expires 
under  those  regulations  or,  if  earlier, 
imtU  December  31,  1999.  Further,  the 
validity  of  a  Form  W-8  or  other  form 
that  is  dated  prior  to  January  1, 1998,  is 
valid  on  January  1, 1998,  and  would 
expire  at  any  time  during  1998,  is 
extended  until  December  31, 1998  (and 
is  not  extended  after  December  31, 1998 
by  reespn  of  the  preceding  sentence), 
llie  rule  in  this  paragraph  (b)(5)(ii), 
however,  does  not  apply  to  extend  the 
validity  period  of  a  withholding 
certificate  that  expires  in  1998  solely  by 
reason  of  changes  in  the  circumstances 
of  the  person  whose  name  is  on  the 
certificate.  Notwithstanding  the  three 
preceding  sentences,  a  payor  may 
choose  not  to  take  advantage  of  the 
transition  rule  in  this  paragraph 
(bKsHii)  with  respect  to  one  or  more 
witfaiiolding  certificates  and,  therefore, 
to  require  new  withholding  certificates 
conforming  to  the  requirements 
described  in  this  section. 
•        •        •        •        • 

Par.  32.  Section  1.6042-4  is  amended 
by  revising  paragraphs  (d)(2)(i)(F)  and 
(f)  to  read  as  follows: 


§1.6042-4 


to  leclpienli  of 


(d)-  •  • 
(2)-   •   • 

0)*  V* 

(P)  Any  document  concerning  the 

solicitation  of  the  Form  W-9,  as 
described  in  §  31.3406(h)-3(a)  of  this 
chapter,  or  of  the  Form  W-8  as 
described  in  §  1.1441-l(eKl). 

(f)  Cros»-reference  to  penalty.  For 
provisions  relating  to  the  penalty 
provided  for  failiue  to  furnish  timely  a 
correct  payee  statement  required  under 
section  6042(c),  see  §  301.6722-1  of  this 
chapter  (Procedure  and  Administration 
Regulations).  See  §  301.6724-1  of  this 


chapter  for  the  waiver  of  a  penalty  if  the 
fiailure  is  due  to  reasonable  cause  and  is 
not  due  to  willful  neglect 


fl.6043-2    [AnwmMI 

Par.  33.  In  §  1.6043-2,  paragraph  (a), 
the  first,  second,  and  last  sentences  are 
amended  by  removing  the  reference  to 
"1099L"  and  adding  "966"  in  each 
place. 

Par.  34.  Section  1.6044-2  is  amended 
by: 

1.  Revising  the  section  heading 

2.  Adding  two  sentences  at  the  end  of 
paragraph  (a)(1). 

3.  Revising  paragraph  (e). 

4.  Revising  the  heading  for  paragraph 
(f)  and  adding  a  sentence  at  the 
beginning  of  f>aragraph  (f). 

The  revisions  and  additions  read  as 
follows: 

f  1.8044-2    Retumsof  infonnationaeto 
payments  of  patronage  dividenda. 

(a)  Requirement  of  reporting — (1)  In 
general.  •   *   *  The  organization  is 
reqiiired  to  make  an  information  return 
regardless  of  the  amoimt  of  the  payment 
if  the  tax  imposed  by  section  3406  is 
required  to  tie  withheld.  Thus,  in  the 
case  of  any  amoiint  subject  to  backup 
withholding  under  section  3406  and  not 
refunded  by  the  payor  before  the  due 
date  of  the  information  return  in 
accordance  with  the  regulations  under 
section  3406,  an  information  return 
shall  be  made  even  if  tbe  payment  is  not 
generally  reportable  because  it  is  made 
to  an  exempt  recipient  described  in 
§  1. 6049-4  (c)(l)(ii)  or  the  amount  paid 
during  the  calendar  year  to  the  recipient 
aggregates  less  than  $10. 
•        •        •        •        • 

{e}Cross-referen€x  to  penalty.  For 
provisions  relating  to  the  penalty 
provided  for  failure  to  file  timely  a 
correct  information  return  required 
under  section  6044(a),  see  §  301.6721-1 
of  this  chapter  (Procedure  and 
Administration  Regulations).  See 
§  301.6724-1  of  this  chapter  for  the 
waiver  of  a  penalty  if  the  failure  is  due 
to  reasonable  cause  and  is  not  due  to 
willful  neglect. 

(f)  Magnetic  media  requirement.  For 
the  requirement  to  submit  the 
information  required  by  Form  1099  on 
magnetic  media  for  payments  after 
December  31, 1983,  see  section  6011(e) 
and  §  301.6011-2  of  this  chapter 
(Procedure  and  Administration 
Regulations).  *  •  • 

Par.  35.  In  §  1.6044-3,  paragraph  (c)  is 
revised  to  read  as  follows: 

|1.a044-3    AmouMasubiactto  reporting. 


(c)  Exceptions.  An  amount  described 
in  paragraph  (a)  of  this  section  does  not 
include — 

(1)  Any  amount  described  in 
S  1.6042-3(b);  or 

(2)  With  respect  to  amounts  paid  or 
credited  after  December  31,  1982,  any 
amoimt  paid  or  credited  to  any  person 
described  in  §  1.6049-4(c)(l)(ii). 

•  *        •        •        • 

Par.  36.  In  §  1.6044-5,  paragraph  (c)  is 
revised  to  read  as  follows: 

$1.6044-6    Statements  to  reclplanta  Of 
patronage  dividends. 

•  •        •        •        * 

(c)  Cross-reference  to  penalty.  For 
provisions  relating  to  the  penidty 
provided  for  failure  to  furnish  timely  a 
correct  payee  statement  required  under 
section  6044(e),  see  §  301.6722-1  of  this 
chapter  (Procedure  and  Administration 
Regulations).  See  §  301.6724-1  of  this 
chapter  for  the  waiver  of  a  penalty  if  the 
£ailure  is  due  to  reasonable  cause  and  is 
not  due  to  willful  neglect 

•  •        •        *        • 

Par.  37.  Section  1.6045-1  is  amended 
by: 

1.  Revising  the  heading  of  paragraph 
(a),  paragraph  (a)  introductory  text,  and 
paragraph  (a)(1). 

2.  Removing  paragraph  (a)(12)  and 
redesignating  paragraph  (a)(13)  as 
paragraph  (a)(12). 

3.  Adding  new  paragraph  (a)(13). 

4.  Paragraph  (b)  is  amended  by 
redesignating  Example  (1)  through 
Example  (8)  as  Example  1  through 
Example  8,  respectively;  removing 
newly  designated  Example  l(ii);  and 
redesignating  Example  l[m)  through 
(vi)  as  Example  l(ii)  through  (v), 
respectively. 

5.  Paragraph  (c)  is  amended  by: 

a.  Redesignating  paragraphs 
(c)(5)(i)(a)  through  (c)(5)(i)(/)  as 
paragraphs  (c)(5)(i)(A)  through 
(c)(5)(i)(F),  respectively. 

b.  Redesignating  paragraph  (c)(5Hii) 
and  Example  (1)  through  Example  (4)  as 
paragraph  (c)(5)(iii)  and  Example  1 
through  Example  4,  respectively. 

c.  Adding  new  paragraph  (c)(5)(ii). 

6.  Paragraph  (c)(6)  is  amended  by: 

a.  Redesignating  paragraphs 
(c)(6)(iHa)  and  (c)(6)(i)(b)  as  paragraphs 
(c)(6Xi)(A)  and  (c)(6)(i)(B).  respectively. 

b.  Redesignating  i>aragraphs 
(cM6Mii)(a)  and  (cK6)(u)(b)  as 
paragraphs  (cK6)(ii)(A)  and  (c)(6)(u)(B), 
respectively. 

7.  Revising  paragraphs  (d)^4),  (d)(6). 
(fM2)(iii)  last  sentence  of  introductory 
text,  and  (g). 

8.  In  paragraph  (h)(2),  redesignating 
Example  (1)  and  Example  (2)  as 
paragraph  (h)(2)  Example  1  and 
Example  2.  respectively. 
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9.  Revising  paragraphs  (j),  (k),  and  (1). 

10.  Removing  the  authority  citation  at 
the  end  of  the  section. 

The  revisions  and  additions  read  as 
follows: 


§1.1 


1    Raliifna  of  infoniiatton  of 


(a)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section,  §  1.6045-2,  and  §  5f.6045-l  of 
this  chapter 

(1)  The  term  broker  means  any  person 
.  (other  than  a  person  who  is  required  to 
report  a  transaction  under  section  6043), 
U.S.  or  foreign,  that,  in  the  ordinary 
corpse  of  a  trade  or  business  during  the 
calendar  year,  stands  ready  to  effect 
sales  to  be  made  by  others.  A  broker 
includes  an  obligor  that  regularly  issues 
and  retires  its  own  debt  obligations  or 
a  corporattcm  that  r^ularly  redeems  its 
own  stock.  However,  with  respect  to  a 
sale  (including  a  redemption  or 
retirement)  effected  at  an  office  outside 
the  United  States,  a  broker  includes 
only  a  person  described  as  a  U.S.  payor 
or  U.S.  middleman  in  §  1.6049-5(cX5). 
In  addition,  a  broker  does  not  include 
an  international  organization  described 
in  §  1.6049-4(c)(lHii)(G)  that  redeems  or 
retires  an  obligation  of  which  it  is  the 
issuer. 

•  *        •        •        • 

(13)  The  term  person  includes  any 
governmental  unit  and  any  agency  or 
instrumentality  thereof. 

*  •        *        •        • 

(c)*  *  • 

(5)«   •   • 

(ii)  Determination  of  profit  or  loss 
fiom  foreign  currency  contracts.  A 
broker  effecting  a  closing  transaction  in 
foreign  currency  contracts  (as  defined  in 
section  1256(g))  shall  report  information 
with  respect  to  such  contracts  in  the 
manner  prescribed  in  paragraph  (c)(5)(i) 
of  this  section.  If  a  foreign  ciurency 
contract  is  closed  by  making  or  taking 
delivery,  the  net  realized  profit  or  loss 
for  purposes  of  paragraph  (c)(S)(i)(B)  of 
this  section  is  determined  by  comparing 
the  contract  price  to  the  spot  price  for 
the  contract  currency  at  the  time  and 
place  specified  in  the  contract  If  a 
foreign  currency  contract  is  closed  by 
entry  into  an  offsetting  contract,  the  net 
realized  profit  or  loss  for  piuposes  of 
paragraph  (c)(5)(i)(B)  of  this  section  is 
determined  by  comparing  the  contract 
price  to  the  price  of  the  offsetting 
contract.  The  net  imrealized  profit  or 
loss  in  a  foreign  ciurency  contract  for 
purposes  of  paragraphs  (c)(5)(i)  (C)  and 
(D)  of  this  section  is  determined  by 
comparing  the  contract  price  to  the 
broker's  price  for  similar  contracts  at  the 
close  of  business  of  the  relevant  year. 


(d)*  •  • 

(4)  Sale  date.  With  respect  to  sales  of 
property  diat  are  reportable  under  this 
section,  a  broker  must  report  a  sale  as 
occurring  on  the  date  the  sale  is  entered 
on  the  boioks  of  the  broker. 

•  *        •        *        « 

(6)  Conversion  into  United  States 
dollars  of  proceeds  paid  in  foreign 
currency — (i)  Conversion  rules.  When  a 
payment  is  made  in  a  foreign  currency, 
the  U.S.  dollar  amount  shall  be 
determined  by  converting  such  foreign 
currency  into  U.S.  dollars  on  the  date  of 
payment  at  the  spot  rate  (as  defined  in 
§  1.988-l(dKl))  or  pursuant  to  a 
reasonable  spot  rate  convention.  For 
example,  a  withholding  agent  may  use 
a  month-end  spot  rate  or  a  monthly 
average  spot  rate.  A  spot  rate  convention 
must  be  used  consistently  with  respect 
to  all  non-dollar  amounts  withheld  and 
from  year  to  year.  Such  convention 
cannot  be  changed  without  the  consent 
of  the  Commissioner  or  his  or  her 
delegate. 

{u)  Effect  of  identification  under 
§  1 .98S-5(a).  (b),  or  (c)  where  the 
taxpayer  effects  a  sale  and  a  hedge 
through  the  same  broker — (A)  In 
general.  In  lieu  of  the  amount  reportable 
under  paragr^h  (d)(6Ki)  of  this  section, 
the  amotmt  subject  to  reporting  shall  be 
the  integrated  amount  computed  under 
S  1.988-5(a),  (b)  or  (c)  if— 

(2)  A  taxpayer  effects  through  a  broker 
a  sale  or  exchange  of  nonfunctional 
currency  (as  defined  in  §  1. 988-1  (c)) 
and  hedges  all  or  a  part  of  such  sale  as 
provided  in  §  1.988-5(a),  (b)  or  (c)  with 
the  same  broker,  and 

(2)  The  taxpayer  complies  with  the 
requirements  of  §  1.988-5(a],  (b)  orfc) 
and  so  notifies  the  broker  prior  to  the 
end  of  the  calendar  year  in  which  the 
sale  occurs. 

(B)  Effective  date.  The  provisions  of 
this  paragraph  (d)(6)(ii)  apply  to 
transactions  entered  into  after  December 
31, 1998. 

•  *        •        •        • 

(0*  •.* 

(2)*  '  • 

(iii)  Definition.  *  •  *  A  barto' 
exchange  may  treat  a  member  or  client 
as  a  corporation  (and  therefore  as  a 
corporate  member  or  client)  if  such 
member  or  client  provides  an  exemption 
certificate  as  described  in  §  31.3406(h)- 
3(a)  of  this  chapter  or  provided  that — 

•  *        •        •        • 

(g)  Exempt  foreign  persons — (1) 
Brokers.  No  return  of  information  is 
required  to  be  made  by  a  broker  with 
respect  to  a  customer  who  is  considered 
to  be  an  exempt  foreign  person  under 
this  paragraph  (gHl)-  A  broker  may  treat 
a  customer  as  an  exempt  foreign  person 


under  the  circumstances  described  in 
paragraphs  (g)(l)(i)  through  (iii)  of  this 
section. 

(i)  With  respect  to  a  sale  effected  at  an 
office  of  a  l»oker  either  inside  or  outside 
the  United  States,  the  broker  may  treat 
the  customer  as  an  exempt  foreign 
person  if  the  broker  can,  prior  to  the 
payment,  associate  the  payment  with 
docmnentation  upon  which  it  can  rely 
in  order  to  treat  the  customer  as  a 
foreign  beneficial  owner  in  accordance 
with  §  1.1441-l(e)(lKii),  or  as  made  to 
a  foreign  payee  in  accordance  with 
§  1.6049-5(d)(l)  or  presumed  to  be 
made  to  a  foreign  payee  under  §  1.6049- 
5(d)  (2),  (3),  (4),  or  (5).  For  purposes  of 
this  paragraph  (gXlMi).  the  provisions  in 
§  1.6049-5(c)  (regarding  rules  applicable 
to  documentation  of  foreign  status  and 
definition  of  U.S.  payor,  U.S. 
middleman,  non-U.S.  payor,  and  noa- 
U.S.  middleman)  shall  apply.  The 
provisions  of  §  1.1441-1  shall  apply  by 
substituting  the  terms  broker  and 
customer  for  the  terms  withholding 
agent  and  payee  and  mthout  regard  for 
the  &ct  that  the  provisions  apply  to 
amounts  subject  to  withholding  under 
chapter  3  of  the  Internal  Revenue  Code 
(Code).  The  provisions  of  §  1.8049-5(d) 
shall  apply  by  substituting  the  terms 
broker  and  customer  for  the  terms  payor 
and  payee.  For  purposes  of  this 
paragraph  (g)(l)(i),  the  broker  may  rely 
on  a  beneficial  owner  withholding 
certificate  described  in  §  1.1441- 
l(e)(2)(i)  only  to  the  extent  that  the 
certificate  includes  a  certification  that 
the  beneficial  owner  has  not  been  and, 
at  the  time  the  certificate  is  furnished, 
reasonably  expects  not  to  be  present  in 
the  United  States  for  a  period 
aggregating  183  days  or  more  during 
each  calendar  year  to  which  the 
certificate  pertains. 

(ii)  With  respect  to  a  redemption  or 
retirement  of  stock  or  an  obligation  (the 
interest  or  original  issue  discount  on, 
which  is  described  in  §  l,6049-5(b)  (6), 
(7),  (10),  or  (11)  or  the  dividends  on, 
which  are  described  in  §  1.6042- 
3(b)(l)(iv))  that  is  effected  at  an  office  of 
a  broker  outside  the  United  States  by  the 
issuer  (or  its  paying  or  transfer  agent), 
the  broker  may  treat -the  customer  as  an 
exempt  foreign  person  if  the  broker  is 
not  also  acting  in  its  capacity  as  a 
custodian,  nominee,  or  other  agent  of 
the  payee. 

(iii)  With  respect  to  a  sale  effected  by 
a  broker  at  an  office  of  the  broker  either 
inside  or  outside  the  United  States,  the 
broker  may  treat  the  customer  as  an 
exempt  foreign  person  for  the  period 
that  those  proceeds  are  assets  blocked, 
as  described  in  §  1.1441-2(e)(3).  For 
purposes  of  this  paragraph  (g)(l)(iii)  and 
section  3406,  a  sale  is  deemed  to  occur 
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in  accordance  with  paragraph  (dX4)  of 
this  section.  The  exemption  in  this 
paragraph  (gHl)(ui)  shall  terminate 
when  payment  of  the  proceeds  is 
deeoied  to  occur  in  accordance  with  the 
provisions  of  §  1.144  l-2(e)(3). 

(2)  Batter  exchange.  No  return  of 
information  is  required  by  a  barter 
exchange  with  respect  to  a  client  or  a 
member  that  the  barter  exchange  may 
treat  as  a  foreign  i>erson  pursuant  to  the 
procedures  described  in  paragraph  (gj(l) 
of  this  section. 

(3)  Applicable  rules — (i)  Joint  owners. 
Amounts  paid  to  joint  owners  for  which 
a  certificate  or  documentation  is 
required  as  a  condition  for  being  exempt 
from  reporting  under  paragraph  (g)  (iXl) 
or  (2)  of  this  section  are  presumed  made 
to  U.S.  payees  who  are  not  exempt 
recipients  if.  prior  to  payment,  the 
broiler  or  barter  exchange  caimot 
reliably  associate  the  payment  either 
with  a  Form  W-9  furnished  by  one  of 
the  ioint  owners  in  the  manner  required 
in  §§31.3406(d)-l  through  31.3406(d)- 
5  of  this  chapter,  or  with  dociunentation 
described  in  paragraph  (g)(l)(i)  of  this 
section  furnished  by  each  joint  owner 
upon  which  it  can  rely  to  treat  each 
joint  owner  as  a  foreign  payee  or  foreign 
beneficial  owner.  For  purposes  of 
applying  this  paragraph  (g)(3)(i).  the 
grace  period  described  in  §  1.6049- 
5(dK2Ku)  shall  apply  only  if  each  payee 
qualifies  for  such  grace  period. 

(ii)  Special  rules  for  aetermining  who 
the  customer  is.  For  purposes  of  this 
paragraph  (g),  the  determination  of  who 
the  customer  is  shall  be  made  on  the 
basis  of  the  provisions  in  §  1.6049-5(d) 
by  substituting  in  that  section  the  terms 
payor  aiul  payee  with  the  terms  broker 
and  customer. 

(iii)  Place  of  effecting  sale — (A)  Sale 
outside  the  United  States.  For  purposes 
of  this  paragraph  (g),  a  sale  is 
considered  to  be  effected  by  a  broker  at 
an  office  outside  the  United  States  if,  in 
accordance  with  instructions  directly 
transmitted  to  such  office  from  outside 
the  United  States  by  the  broker's 
customer,  the  office  completes  the  acts 
necessary  to  effect  the  sale  outside  the 
United  States.  The  acts  necessary  to 
effect  the  sale  may  be  considered  to 
have  been  completed  outside  the  United 
States  Mrithout  regard  to  whether — 

(1)  Pursuant  to  instructions  from  an 
office  of  the  broker  outside  the  United 
States,  an  office  of  the  same  broker 
within  the  United  States  undertakes  one 
or  nxtre  steps  of  the  sale  in  the  United 
States;  or 

(2)  The  gross  proceeds  of  the  sale  are 
paid  by  a  draft  drawn  on  a  United  States 
bank  account  or  by  a  wire  or  other 
electronic  transfer  from  a  United  States 
account 


(B)  Sale  inside  the  United  States.  For 
purposes  of  this  paragraph  (g),  a  sale 
that  is  considered  to  be  effected  by  a 
broker  at  an  office  outside  the  United 
States  under  paragraph  (g)(3)(iii)(A)  of 
this  section  shall  nevertheless  be 
considered  to  be  effected  by  a  broker  at 
an  office  inside  the  United  States  if 
either — 

(1)  The  customer  has  opened  an 
account  with  a  United  States  office  of 
that  broker; 

(2)  The  customer  has  transmitted 
instructions  concerning  this  and  other 
sales  to  the  foreign  office  of  the  broker 
from  within  the  United  States  by  mail, 
telephone,  electronic  transmission  or 
otherwise  (unless  the  transmissions 
from  the  United  States  have  taken  place 
in  isolated  and  infrequent 
circumstances); 

(3)  The  gross  proceeds  of  the  sale  are 
paid  to  the  customer  by  a  transfer  of 
funds  into  an  account  (other  than  an 
international  account  as  defined  in 

§  1.6049-5(e)(4))  maintained  by  the 
customer  in  the  United  States  or  mailed 
to  the  customer  at  an  address  in  the 
United  States; 

(4)  The  confirmation  of  the  sale  is 
mailed  to  a  customer  at  an  address  in 
the  United  States;  or 

(5)  An  office  of  the  same  broker 
within  the  United  States  negotiates  the 
sale  with  the  customer  or  receives 
instructions  with  respect  to  the  sale 
from  the  ciistomer. 

(iv)  Special  rules  where  the  customer 
is  a  foreign  intermediary  or  certain  U.S. 
branches.  A  foreign  intermediary,  as 
defined  in  §  1.1441-l(e)(3)(i),  is  an 
exempt  foreign  person,  except  when  the 
broker  has  actual  knowledge  or  reason 
to  know  (within  the  meaning  of 
S  1.6049-5(c)(3))  that  the  person  for 
whom  the  intermediary  acts  is  a  U.S. 
person.  For  an  example  of  this 
exception,  see  $  1.6049-5(d)(3)(iv) 
Example  7.  In  addition,  if  a  foreign 
intermediary  (acting  as  an  intermediary) 
or  a  U.S.  branch  receives  a  payment 
from  a  payor  or  middleman,  which 
payment  the  payor  or  middleman  can 
associate  with  a  valid  withholding 
certificate  described  in  §  1.1441-l(eX3) 
(ii).  (iii),  or  (v),  or  in  §  1.1441-5(c)(3Miii) 
fiunished  by  such  intermediary  or  U.S. 
branch,  then  the  intermediary  or  U.S. 
branch  is  not  required  to  report  such 
payment  when  it,  in  turn,  pays  the 
amount  to  the  person  whose  name  is  on 
the  certificate  furnished  by  the 
intermediary  or  U.S.  branch  to  the  payor 
or  middleman,  unless,  and  to  the  extent, 
the  intermediary  or  U.S.  branch  knows 
that  the  payment  is  required  to  be 
reported  under  this  section  and  was  not 
so  reported.  For  purposta  of  the 
preceding  sentence,  a  foreign 


intermediary  is  one  that  is  described  in 
$  1.1441-l(eM3)(i)  and  a  U.S.  branch  is 
one  that  is  described  in  §  1.1441- 
l(b)(2)(iv). 

(4)  Examples.  The  application  of  the 
provisions  of  this  paragraph  (g)  may  be 
illustrated  by  the  following  examples: 

Example  1.  PC  is  a  foreign  corporation  that 
ia  not  a  U.S.  payor  or  U.S.  middleman 
described  in  $  1.6049-5(c)(5)  that  regularly 
issues  and  retires  its  own  debt  obligatioos.  A 
is  an  individual  whose  residence  address  is 
inside  the  United  States,  who  holds  a  bond 
issued  by  FC  that  is  in  registered  form 
(within  the  meaning  of  section  163(f)  and  the 
regulations  under  that  section).  The  bond  is 
retired  by  FP,  a  foreign  corporation  that  is  a 
broker  within  the  meaning  of  paragraph  (a)(1) 
of  this  section  and  the  designated  paying 
agent  of  FC  FP  mails  the  proceeds  to  A  at 
A's  U.S.  address.  The  sale  would  be 
considered  to  be  efiiacted  at  an  office  outside 
the  United  States  under  paragraph 
(g)(3)(iii)(A)  of  this  section  except  that  the 
proceeds  of  the  sale  are  mailed  to  a  U.S. 
address.  For  that  reason,  the  sale  is 
considered  to  be  effected  at  an  office  of  the 
broker  inside  the  United  States  under 
paragraph  (g)(3)(iii)(B)  of  this  section. 
Therefore.  FC  is  a  broker  under  paragraph 
(a)(1)  of  this  section  with  respect  to  this 
transaction  because,  although  it  is  not  a  U.S. 
payor  or  U.S.  middleman,  as  described  in 
S  1.6049-5(c)(5),  it  is  deemed  to  effect  the 
sale  in  the  United  States.  FP  is  a  broker  br 
the  same  reasons.  However,  under  the 
multiple  broker  exception  under  $  5f.6045- 
l(c)(3)(ii)  of  this  chapter.  FP,  rather  than  FC, 
ia  required  to  rep>ort  the  piayment  because  FP 
is  responsible  for  p>aying  the  holder  the 
proceeds  from  the  retired  obligations.  Under 
paragraph  (g)(l)(i)  of  this  section,  FP  may  not 
treat  A  as  an  exempt  foreign  person  and  must 
make  an  information  return  under  section 
6045  with  respect  to  the  retirement  of  the  FC 
bond,  unless  FP  obtains  the  certificate  or 
documentation  described  in  paragraph 
(g)(l)(i)  of  this  section. 

Example  2.  The  focts  are  the  same  as  in 
Example  1  except  that  FP  mails  the  proceeds 
to  A  at  an  address  outside  the  United  States. 
Under  paragraph  (g)(3)(iii)(A)  of  this  section, 
the  sale  is  considered  to  be  effected  at  an 
office  of  the  broker  outside  the  United  States. 
Therefore,  under  paragraph  (a)(1)  of  this 
section,  neither  FC  nor  FT  is  a  broker  with 
respect  to  the  retirement  of  the  FC  bond. 
Accordingly,  neither  is  required  to  make  an 
information  return  under  section  6045. 

Example  3.  The  facts  are  the  same  as  in 
Example  2  except  that  FP  is  also  the  agent 
of  A.  The  result  is  the  same  as  in  Example 
2.  Neither  FP  nor  FC  are  brokers  under 
paragraph  (a)(1)  of  this  section  with  respect 
to  the  sale  since  the  sale  is  effected  outside 
the  United  States  and  neither  of  them  are 
U.S.  payors  (within  the  meaning  of  $  1.6049- 
5(c)(5)). 

Example  4.  The  fects  are  the  same  as  in 
Example  1  except  that  the  registered  bond 
held  by  A  was  issued  by  DC,  a  domestic 
corporation  that  regularly  issues  and  retires 
its  own  debt  obligations.  Also,  FP  mails  the 
proceeds  to  A  at  an  address  outside  the 
United  States.  Interest  on  the  bcmd  is  not 
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described  in  paragraph  (g)(l)(ii)  of  this 
section.  The  sale  is  considered  to  be  effected 
at  an  office  outside  the  United  States  under 
paragraph  (g)(3)(iiiHA)  of  this  section.  DC  is 
a  broker  under  paragraph  (a)(l)(i)(B)  of  this 
section.  DC  is  not  required  to  report  the 
payment  under  the  multiple  broker  exception 
under  %  5t6045-l{c)(3)(ii)  of  this  chapter.  FP 
is  not  required  to  make  an  information  return 
under  section  6045  because  FP  is  not  a  U.S. 
payor  described  in  §  1.6049-5(c)(5)  and  the 
sale  is  efiected  outside  the  United  States. 
Accordingly,  FP  is  not  a  broker  under 
paragraph  (a)(1)  of  this  section. 

Example  S.  The  fects  are  the  same  as  in 
Example  4  except  that  FP  is  also  the  agent 
of  A.  DC  is  a  broker  under  paragraph  (a)(l ) 
of  this  section.  DC  is  not  required  to  report 
under  the  multiple  broker  exception  under 
S5f.6045-l(c)(3)(ii)  of  this  chapter.  FP  is  not 
required  to  make  an  information  return  under 
section  6045  because  FP  is  not  a  U.S.  payor 
described  in  §  1.6049-S(c)(5)  and  the  sale  is 
effected  outside  the  United  States  and 
therefore  FP  is  not  a  broker  under  paragraph 
(a)(1)  of  this  section. 

Example  6.  The  fects  are  the  same  as  in 
Example  4  except  that  the  bond  is  retired  by 
DP,  a  broker  within  the  meaning  of  paragraph 
(a)(1)  of  this  section  and  the  designated 
paying  agent  of  DC  DP  is  a  U.S.  payor  imder 
§  1.6049-5(c)(5).  DC  is  not  required  to  report 
under  the  multiple  broker  exception  under 
S  5f.e045-l(cX3)(ii)  of  this  chapter.  DP  is 
required  to  make  an  information  return  under 
section  6045  because  it  is  the  person 
res{X)nsible  for  p>aying  the  proceeds  from  the 
retired  obligations  unless  DP  obtains  the 
certificate  or  documentary  evidence 
described  in  paragraph  (g)(l)(i)  of  this 
section. 

Example  7.  Customer  A  owns  U.S. 
corporate  bonds  issued  in  registered  form 
after  ]\x\y  18, 1984  and  carrying  a  stated  rate 
of  interest  The  bonds  are  held  through  an 
account  with  foreign  bank,  X,  and  are  held 
in  street  name.  X  is  a  wholly-owned 
subsidiary  of  a  U.S.  company  and  is  not  a 
qualified  intermediary  within  the  meaning  of 
§  1.1441-l(e)(5)(ii).  X  has  no  documentation 
regarding  A.  A  instructs  X  to  sell  the  bonds. 
In  order  to  effect  the  sale,  X  acts  through  its 
agent  in  the  United  Sutes,  Y.  Y  sells  the 
bonds  and  remits  the  sales  proceeds  to  X.  X 
credits  A's  account  in  the  foreign  country.  X 
does  not  provide  documentation  to  Y. 

(i)  Y's  obligations  to  withhold  and  report. 
Y  is  not  required  to  report  the  sales  proceeds 
under  the  multiple  broker  exception  under 
§  5f.6045-l(c)(3)(ii),  because  X  is  the  person 
responsible  for  paying  the  proceeds  trom  the 
sale  to  A.  However,  the  portion  of  the 
payment  that  represents  interest  accrued  on 
the  obligation  since  the  last  payment  date 
and  that  is  received  as  part  of  the  total  sales 
proceeds  from  the  transaction  is  reportable 
under  §  1.1461-1  (b)  and  (c)(2)(i)(E).  as  an 
amount  paid  to  a  foreign  person  that  is 
subject  to  withholding  under  chapter  3  of  the 
Code  within  the  meaning  of  §  1.1441-2(a) 
(even  though  no  withholding  is  required 
imder  chapter  3  of  the  Code  based  on 
§  1.1441-3(b)(2)(i),  unless  §  1.1441-3(b)(2)(u) 
applies).  The  multiple  broker  exception 
under  the  regulations  under  section  6045 
does  not  affect  a  withholding  agent's 


obligation  to  report  an  amoimt  otherwise 
required  to  be  reported  under  §  1.1461-1  (b) 
and  (c).  Under  S  1.1461-l(c)(3),  Y  must  file 
Form  1042-S  in  the  name  of  X  who,  under 
S  1.1441-l(b)(3)(v)(A),  is  presumed  to  be 
acting  for  its  own  account  because  Y  caimot 
associate  the  payment  of  interest  with  a  valid 
intermediary  Form  W-8  described  in 
S  1.1441-l(e)(3)  (ii)  or  (iii)  from  X. 

(ii)  X's  obligations  to  withhold  and 
report.  X  may  also  have  reporting  and 
withholding  obligations  when  it  credits 
A's  accoimt  with  the  sales  proceeds. 
Although  the  sale  is  considered  to  be 
effected  at  an  office  outside  the  United 
States  vmder  paragraph  (g)(3)(iii)(A)  of 
this  section,  X  is  a  broker  with  respect 
to  the  sale  because,  as  a  wholly-owned 
subsidiary  of  a  U.S.  company,  it  meets 
the  definition  of  a  broker  tmder 
paragraph  (a)(1)  of  this  section.  Under 
the  presumptions  described  in  §  1.6049- 
5(d)(2).  X,  as  a  U.S.  payor,  must 
presume  that,  with  resi)ect  to  the  sales 
proceeds,  A  is  a  U.S.  person  who  is  not 
an  exempt  recipient.  Therefore,  the 
payment  of  sales  proceeds  to  A  by  X  is 
reportable  on  a  Form  1099  imder 
paragraph  (c)(2)  of  this  section.  X  has  no 
obUgation  to  backup  withhold  on  the 
payment,  based  on  the  exemption  tmder 
§  31.3406(g)-l(e),  unless  X  has  actual 
knowledge  that  A  is  a  U.S.  person  who 
is  not  an  exempt  recipient.  X  is  also  a 
withholding  agent  with  respect  to  the 
portion  of  the  sales  proceeds  that 
represents  accrued  interest  on  the 
bonds.  Based  on  the  presumptions 
under  §§  1.6049-5(d)(2)  and  1.1441- 
l(b)(3)(iii)(D),  X  must  presume  that  A  is 
a  foreign  person  with  respect  to  the 
interest  portion  of  the  payment,  because 
the  interest  amotmt  is  an  amotmt  subject 
to  withholding,  within  the  meaning  of 
§  1.1441-2(a)  (even  though  a 
withholding  agent  is  not  required  to 
withhold  on  such  amotmts).  Thus,  X  is 
required  to  file  a  Form  1042  and  1042- 
S  with  respect  to  the  interest  portion  of 
the  payment.  Y  s  filing  of  a  Form  1042- 
S  with  respect  to  that  portion  of  the 
payment  to  X  does  not  meet  the 
conditions  for  the  multiple  withholding 
agent  exception  under  §  1.1461- 
lTc)(4)(i)  because  Y  did  not  report  the 
payment  to  X  as  a  payment  to  an 
intermediary.  "* 

(5)  Effective  date — (i)  General  rule. 
The  provisions  of  this  paragraph  (g) 
apply  to  payments  made  after  December 
31, 1998. 

(ii)  Transition  rules.  A  payor  that,-  on 
Decembw  31, 1998,  holds  a  valid  FtNin 
W-8  or  other  form  upon  which  the 
payor  is  permitted  to  rely  to  hold  the 
payee  as  a  foreign  person  pursuant  to 
the  regulations  in  effect  prior  to  January 
1. 1999  (see  26  CFR  parts  1  and  35a, 
revised  April  1, 1997).  may  treat  it  as  a 


valid  certificate  imtil  its  validity  expires 
imder  those  regulations  or.  if  earlier, 
until  December  31, 1999.  Further,  the 
validity  of  a  Form  W-8  or  other  form 
that  is  dated  prior  to  January  1, 1998.  is 
vahd  on  January  1, 1998,  and  would 
expire  at  any  time  during  1998,  is 
extended  until  December  31, 1998  (and 
is  not  extended  after  December  31, 1998 
by  reason  of  the  preceding  sentence), 
llie  rule  in  this  paragraph  (g)(b)(ii). 
however,  does  not  apply  to  extmd  the 
validity  period  of  a  form  that  expires  in 
1998  solely  by  reason  of  changes  in  the 
circumstances  of  the  person  whose 
name  is  on  the  certificate. 
Notwithstanding  the  three  preceding 
sentences,  a  payor  may  choose  not  to 
take  advantage  of  the  transition  rule  in 
this  paragraph  (g)(5)(ii)  with  respect  to 
one  or  more  withholding  certificates 
and,  therefore,  to  require  new 
withholding  certificates  conforming  to 
the  requirements  described  in  this 
section. 


(j)  Time  and  place  for  filing;  cross- 
reference  to  penalty.  Forms  1096  and 
1099  requireid  under  this  section  shall 
be  filed  after  the  last  calendar  day  of  the 
reporting  period  elected  by  the  broker  or 
barter  exchange  and  on  or  before  the 
end  of  the  second  calendar  month 
following  the  close  of  the  calendar  year 
of  such  reporting  period  with  the 
appropriate  Internal  Revenue  Service 
Center,  the  address  of  which  is  listed  in 
the  instructions  for  Form  1096.  See 
paragraph  (1)  of  this  section  for  the 
requirement  to  file  certain  returns  on 
magnetic  media.  For  provisions  relating 
to  the  penalty  provided  for  the  failure  to 
file  timely  a  correct  information  return 
under  section  6045(a),  see  §  301.6721-1 
of  this  chapter.  See  §  301 .6724-1  of  this 
chapter  for  the  waiver  of  a  penalty  if  the 
failure  is  due  to  reasonable  cause  and  is 
not  due  to  %villful  neglect. 

(k)  Requirement  and  time  for 
furnishing  statement;  cross-reference  to 
penalty — (1)  General  requirements.  A 
broker  or  barter  exchange  making  a 
return  of  information  under  this  section 
with  respect  to  a  transaction  shall 
furnish  to  the  person  whose  identifying 
number  is  (or  is  required  to  be)  shown 
on  such  return  a  written  statement 
showing  the  information  required  by 
paragraph  (c)(5),  (d),  (f),  or  (p)  of  this 
section  and  containing  a  legend  stating 
that  such  information  is  being  reported 
to  the  Internal  Revenue  Service.  If  the 
return  of  information  is  not  made  on 
magnetic  media,  this  requirement  may 
be  satisfied  by  furnishing  to  such  person 
a  copy  of  all  Forms  1099  with  respect 
to  such  person  filed  with  the  Internal 
Revenue  Service  Center.  A  statement 
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shall  be  considered  to  be  furnished  to  a 
person  to  whom  a  statement  is  required 
to  be  made  under  this  paragraph  (k)  if 
it  is  mailed  to  such  person  at  the  last 
address  of  such  person  known  to  the 
broker  or  barter  exchange. 

(2)  Time  for  furnishing  statements.  A 
broker  or  barter  exchange  may  furnish 
the  statements  required  by  this 
paragraph  (k)  yearly,  quarterly,  monthly, 
or  on  any  other  basis,  without  regard  to 
the  reporting  period  elected  by  the 
broker  or  barter  exchange,  provided  that 
all  statements  required  to  be  furnished 
imder  this  paragraph  (k)  for  a  calendar 
year  shall  be  furnished  on  or  before 
January  31  of  the  following  calendar 
year. 

(3)  Cross-reference  to  penalty.  For 
provisions  for  failure  to  furnish  timely 
a  correct  payee  statement,  see 

§  301.6724-1  of  this  chapter  (Procedure 
and  Administration  Regulations).  See 
§  301.6724-1  of  this  chapter  for  the 
waiver  of  a  penalty  if  the  failure  is  due 
to  reasonable  cause  and  is  not  due  to 
willful  neglect. 

0)  Magnetic  media  requirement.  For 
information  returns  filed  after  December 
31,  1996,  see  §301.6011-2  of  this 
chapter  (Procedure  and  Administration 
Regulations)  for  rules  relating  to  filing 
information  returns  on  magnetic  media. 
A  broker  or  barter  exchange  that  fails  to 
file  a  Form  1099  under  this  section  on 
magnetic  media,  when  required,  may  be 
subject  to  a  penalty  for  each  such 
failure.  See  paragraph  (j)  of  this  section. 


i1.6045-1T    [Removedl 
Par.  38.  Section  1.6045-lT  is 

removed. 
Far.  39.  Section  1.6045-2  is  amended 

as  follows: 

1.  Paragraph  (b)(2)  is  amended  by: 

a.  Removing  the  period  at  the  end  of 
paragraphs  (b)(2)(i)(A).  (b)(2)(i)(B).  and 
(b)(2)(i)(C),  and  adding  semicolons  in 
eadi  place. 

b.  Removing  the  period  and  the  end 
of  paragraph  ^)(2)(i)(D)  and  adding  a 
semicolon  in  its  place. 

c.  Removing  the  language  ".  or"  in 
paragraph  (b)(2)(i)(E)  and  adding  a 
semicolon  in  its  place. 

d.  Removing  the  period  at  the  end  of 
paragraph  (b)(2)(i)(F)  and  adding  ",  or" 
in  its  place. 

e.  Adding  paragraph  (b)(2)(i)(G). 

2.  Revising  paragraph  (g)(2). 

3.  Adding  paragraph  (g)(4). 

The  revision  and  additions  read  as 
follows: 

§1.6046-2    Rjmlahing  statement  required 
wtth  reapact  to  certain  substituta  payments. 

•        •        •        •        • 

(b)*  •  • 


(2)*   *   Mi)*   •   * 

(G)  A  foreign  central  bank  of  issue,  as 
defined  ui  §  1.6049-4(c)(l)(ii)(H).  or  the 
Bank  for  International  Settlements. 


(2)  Magnetic  media  requirement.  For 
the  requirement  to  submit  the 
information  required  by  paragraph  (a)  of 
this  section  and  by  Form  1099  on 
magnetic  media  for  information  returns 
filed  after  December  31, 1996,  see 
§301.6011-2  of  this  chapter  (Procedure 
and  Administration  Regulations).  A 
broker  or  barter  exchange  that  fails  to 
file  on  magnetic  media,  when  required, 
may  be  sub)ect  to  a  penalty  under 
section  6721  for  each  such  failure.  See 
paragraph  (g)(4)  of  this  section. 
•        •        •        •        • 

(4)  Cross-reference  to  penalties.  For 
provisions  relating  to  the  penalty 
provided  for  failure  to  file  timely  a 
correct  information  return  required 
under  section  6045(d)  and  §  1.6045- 
2(g)(1),  including  a  failure  to  file  on 
magnetic  media,  see  §  301.6721-1  of 
this  chapter.  For  provisions  relating  to 
the  penalty  provided  for  failure  to 
furnish  timely  a  correct  payee  statement 
required  under  section  6045(d)  and 
§  1.6045-2(a),  see  §  301.6722-1  of  this 
chapter.  See  $301.6724-1  of  this 
chapter  for  the  waiver  of  a  penalty  if  the 
failure  is  due  to  reasonable  cause  and  is 
not  due  to  willful  neglect. 


f1.e045-2T    [Removed) 
Par.  40.  Section  1.6045-2T  is 

removed. 
Par.  41.  Section  1.6049-4  is  amended 

by: 

1.  Removing  the  reference  "section 
3451"  and  adding  "section  3406"  each 

!)lace  it  appears  in  the  following 
ocations  in  §  1.6049-4: 

a.  Paragraph  (b)(2)  introductory  text, 
third  sentence. 

b.  Paragraph  (b)(2Kiv). 

c.  Paragraph  (b)(4),  last  sentence. 

d.  Paragraph  (c)(2)(i). 

e.  Paragraph  (c)(2)(ii)  concluding  text. 

f.  Paragraph  (e)(4),  second  and  last 
sentences. 

S.  Paragraph  (e)(5)(iv). 
.  Paragraph  (f)(4)(i).  fourth  sentence. 

2.  Revising  paragraphs  (a),  (b)(1), 
(b)(3).  and  (c)(1). 

3.  Removing  the  reference  "§  1.6049- 
5(c)"  in  paragraphs  (b)(5](i)  last 
sentence,  and  (d)(2)  and  adding 

"§  1.6049-5(f)"  in  its  place. 

4.  Revising  paragraph  (d)(3). 

5.  Revising  the  heading  for  paragraph 
(d)(7)  and  adding  a  sentence  to  the  end 
of  the  paragraph. 

6.  Removing  the  refierence  "§  1.6049- 
5(b)(l)(ii)"  in  the  firat  smtence  of 


paragraph  (d)(8)  and  adding  "1.6049- 
5(b)(2)"  in  its  place. 

7.  Removing  the  reference  "paragraph 
(d)(10)(i)"  in  paragraph  (d)(9)(ii) 
introductory  text,  and  adding 
"paragraph  (d)(9)(i)"  in  its  place. 

8.  Removing  the  reference  "paragraph 
(c)(l)(K)"  in  the  first  sentence  of 
paragraph  (f)(4)(i)  and  adding 
"paragraph  (c)(l)(ii)(M)"  in  its  place; 
and  revising  the  last  two  sentences  of 
paragraph  (f)(4)(i). 

9.  Revising  the  last  sentence  of  the 
Example  in  paragraph  (f)(4)(ii). 

10.  Adding  paragraph  (g)(3). 

The  additions  and  revisions  read  as 
follows: 

f  1.6040-4    Return  of  Information  aa  to 
intereat  paid  and  orlginai  laaua  dtocoMfrt 
Includible  In  groas  Income  after  December 
31,1982. 

(a)  Requirement  of  reporting — (1)  In 
general.  Except  as  provided  in 
paragraph  (c)  of  this  section,  an 
information  return  shall  be  made  by  a 
payor,  as  defined  in  paragraph  (a)(2)  of 
this  section,  of  amounts  of  interest  and 
(tfiginal  issue  discount  paid  after 
December  31, 1982.  Such  return  shall 
contain  the  information  described  in 
paragraph  (b)  of  this  section. 

(2)  Payor.  A  payor  is  a  person 
described  in  paragraph  (a)(2)  (i)  or  (ii)  of 
this  section. 

(i)  Every  person  who  makes  a 
payment  of  the  type  and  of  the  amount 
subject  to  reporting  under  this  section 
(or  imder  an  applicable  section  under 
this  chapter)  to  any  other  person  during 
a  calendar  year;  however,  persons  not 
treated  as  payors  for  purposes  of 
§  31.3406(a)-2  of  this  chapter  shall  not 
be  treated  as  payors  for  purposes  of  this 
paragraph  (a)(2). 

(ii)  Every  peraon  who  collects  on 
behalf  of  another  person  payments  of 
the  type  and  of  the  amount  subject  to 
reporting  under  this  section  (or  under 
an  applicable  section  under  this 
chapter),  including  middlemen  treated 
as  payors  under  §  31.3406(a)-2  of  this 
chapter,  or  who  otherwise  acts  as  a 
middleman  (as  defined  in  paragraph 
(f)(4)  of  this  section)  with  respect  to. 
such  payment. 

(b)  Information  to  be  reported — (1) 
Interest  payments.  Except  as  provided 
in  paragraphs  (b)  (3)  and  (5)  of  this 
section,  in  the  case  of  interest  other  than 
original  issue  discount  treated  as 
interest  under  §  1.6049-5(f).  an 
information  return  on  Form  1099  shall 
be  made  for  the  calendar  year  showing 
the  aggregate  amount  of  the  payments, 
the  name,  address,  and  taxpayer 
identification  number  of  the  person  to 
whom  paid,  the  amount  of  tax  deducted 
and  withheld  under  section  3406  from 
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the  pajrments,  if  any,  and  such  other 
information  as  required  by  the  forms. 
An  information  return  is  generally  not 
required  if  the  amoimt  of  interest  paid 
to  a  person  aggregates  less  than  SIO  or 
if  the  payment  is  made  to  a  person  who 
is  an  exempt  recipient  described  in 
paragraph  (cKlHii)  of  this  section, 
unless  the  payor  backup  withholds 
under  section  3406  on  such  payment 
(because,  for  example,  the  payee  (i.e.. 
exempt  recipient)  has  failed  to  furnish 
a  Form  W-9  on  request),  in  which  case 
the  payor  must  make  a  return  under  this 
section,  imless  the  payor  refunds  the 
amount  withheld  punuant  to 
§31.6413(a)-3  of  this  chapter 
(Employment  Tax  Regulations).  For 
reporting  interest  paid  to  a  rnnaHfAp 
nonresident  alien  individual,  see 
§1.6049-8. 
*        •        •        *        • 

(3)  Returns  made  by  middleman — (i) 
in  general.  Except  as  provided  in 
paragraph  (b)(5)  of  this  section,  every 
person  acting  as  a  middleman  (as 
defined  in  paragraph  (f)(4)  of  this 
section)  shall  make  an  information 
return  for  the  calendar  year.  In  the  case 
of  interest  payments  (other  than  original 
issue  discount  and  other  than  interest 
described  in  §  1.6049-8),  the 
information  retiim  shall  be  made  on 
Form  1099  and  shall  show  the  aggregate 
amount  of  the  interest,  the  name, 
address,  and  taxpayer  identification 
number  of  the  person  on  whose  behalf 
received,  the  amount  of  tax  withheld 
under  section  3406,  if  any,  and  such 
other  information  as  required  by  the 
forms.  In  the  case  of  original  issue 
discount,  the  information  return  shall 
show  the  information  required  to  be 
shown  for  the  person  on  whose  behalf 
received,  as  described  in  paragraph 
(bK2)  of  this  section.  See  §  1.6049-5(f)  to 
determine  whether  a  middleman  is 
required  to  make  an  information  retiun 
with  respect  to  original  issue  discount 
A  middleman  shall  make  an  information 
return  regardless  of  whether  the 
middleman  receives  a  Form  1099.  A 
middleman  shall  not  be  required  to 
make  an  information  return  if  the 
payment  of  interest  aggregates  less  than 
$10  or  if  the  payment  is  made  to  an 
exempt  recipient  described  in  paragraph 
(cKl)(ii)  of  this  section,  unless  the  payor 
backup  withholds  under  section  3406 
on  such  payment  (because,  for  example, 
the  payee  has  failed  to  furnish  a  Form 
W-9  on  request),  in  which  case  the 
payor  must  make  a  retiun  under  this 
section,  unless  the  payor  refunds  the 
amount  withheld  purauant  to 
§31.6413(a)-3  of  this  chapter 
(Employment  Tax  Regulations). 


(ii)  Fonmrding  of  interest  coupons 
and  anginal  issue  discount  obligations. 
In  the  case  of  a  middleman  who,  from 
within  the  United  States,  forwards  an 
-  interest  coupon  or  discoimt  obligation 
on  behalf  of  a  payee  for  presentation, 
collection  or  payment  outside  the 
United  States,  the  middleman  shall 
make  an  information  retiirn  on  Form 
1099  for  the  calendar  year  showing,  in 
the  case  of  an  interest  coupon,  the 
information  required  under  paragraph 
(b)(3Ki)  of  this  section  and,  in  the  case 
of  a  discount  obligation,  information 
required  under  paragraph  (bK2)  of  this 
sectfon.  For  purposes  of  this  paragraph 
(b)(3)(ii),  a  middleman  is  considered  to 
forward  an  interest  coupon  or  discount 
obligatfon  on  behalf  of  a  payee  for 
presentation,  collection  or  payment 
outside  the  United  States  if  the 
middleman  forwards  the  coupon  or 
obligations  outside  the  United  States  on 
or  after  the  date  when  the  payee  is 
entiUed  to  be  paid  or  at  an  earlier  data 
that  is  within  90  days  of  such  date  oc  . 
if  the  middleman  has  actual  knowledge 
that  the  coupon  or  obligation  is  being 
forwarded  outside  the  United  States  for 
presentation,  collection,  or  payment 
outside  the  United  States.  However,  the 
transfar,  although  subject  to  information 
reporting  under  this  section,  is  not 
subject  to  backup  withholding  under 
section  3406. 

(iii)  Example.  The  following  example 
illustrates  the  provisions  of  paragraph 
(b)(3Kii)  of  this  section: 

Example.  Individual  F,  who  i>  entitled  to 
payment  on  an  interest  coupon,  instructs  an 
o^e  of  Bank  M  in  the  United  States  to 
fonvard  the  coupon  to  Bank  N  for  collection 
by  Bank  N  outside  the  United  States.  Bank 
M  in  the  United  States  forwards  the  interest 
coupon  to  Bank  N  outside  the  United  States. 
Bank  M  is  required  to  make  an  information 
return  for  the  calendar  year  under  paragraph 
(bX3)(ii)  of  this  section  showing  the  aggregate 
amount  of  the  interest  coupon  forwarded,  the 
name,  address  of  the  permanent  residence, 
and  the  taxpayer  identification  number,  if 
any,  of  Individual  F  and  such  other 
information  as  the  form  requires. 
•         *         •         •         • 

(c)  Information  returns  not  required — 
(1)  Payment  to  exempt  recipient — (i)  In 
general.  No  information  retiuna  is 
required  with  respect  to  any  payment 
made  to  an  exempt  recipient  described 
in  paragraph  (c)(l)(ii)  of  this  section, 
except  to  the  extent  otherwise  provided 
in  §  1.6049-5(d)(3)  (ii)  and  (iii). 
However,  if  the  payor  backup  withholds 
under  section  3406  on  such  paym^it 
(because,  for  example,  the  payee  has 
foiled  to  furnish  a  Form  W-9  on 
request),  then  the  payor  is  required  to 
xsxakB  a  return  under  this  section,  unless 
the  payor  refunds  the  amoimt  withheld 
in  accordance  with  §  31.6413(a)-3  of 


this  chapter  (Employment  Tax 
Regulations). 

ui)  Exempt  recipient  defined.  Tbe 
term  exempt  recipient  lAeans  any  person 
described  in  paragraphs  (c)(lKii)  (A) 
through  (Q)  of  this  section.  An  exempt 
recipient  is  generally  exempt  from 
information  reporting  without  filing  a 
certificate  claiming  exempt  status  tmless 
the  provisions  of  this  paragraph  (c)(lHii) 
require  a  payee  to  file  a  certificate.  A 
payor  may  in  any  case  require  a  payee 
not  otherwise  reqturad  to  file  a 
certificate  under  this  paragraph  (cXlMii) 
to  file  a  certificate  in  order  to  qualify  as 
an  exempt  recipient  See  §  31.3406(h)-a 
(aKlHiii)  and  (c)(2)  of  this  chapter  for 
the  certificate  that  a  payee  must  provide 
when  a  payor  requires  it  in  order  to  treat 
the  payee  as  an  exempt  recipient  under 
this  paragraph  (cKl)(ii).  A  payor  may 
treat  a  payee  as  an  exempt  recipient 
based  upon  a  properly  completed  form 
as  described  in  §  31.3406(h>-3(e)(2)  of 
this  chapter,  its  actual  louiwledge  that 
-Uie  payee  is  a  person  described  in  this 
paragraph  (c)(lKii),  or  the  indicators 
described  in  this  paragraph  (cXlKii). 

(A)  Corporation.  A  corporation,  as 
defined  in  section  7701(aK3),  wheth« 
domestic  or  foreign,  is  an  exempt 
recipient.  In  addition,  for  purposes  of 
this  paragraph  (c)(1),  the  term 
corporation  includes  a  partnership  all  of 
whose  members  are  corporations 
described  in  this  paragraph  (cHl).  but 
only  if  the  partnership  files  with  the 
payor  a  certificate  meeting  the 
certification  requirements  of  paragraphs 
(c)(2)(ii)(A)  (1)  through  (5)  of  this 
section.  Absent  actual  knowledge 
otherwise,  a  payor  may  treat  a  payee  as 
a  corporation  (and,  therefore,  as  an 
exempt  recipient)  if  one  of  the 
requirements  of  paragraph  (c)(l)(iiKA)    • 
(1),  [2],  (3),  or  (4),  of  this  section  are  met 
before  a  payment  is  made. 

[1]  The  name  of  the  payee  contains  an 
unambiguous  expression  of  corporate 
status  that  is  Incorporated,  Inc., 
Corporation,  Corp.,  P.C,  (but  not 
Company  or  Co.)  or  contains  the  term 
insurance  company,  indemnity 
company,  reinsurance  company,  or 
assurance  company,  or  its  name 
indicates  that  it  is  an  entity  listed  as  a 
per  se  corporation  under  §  301.7701- 
2(bK8Hi)  of  this  chapter. 

(2)  The  payor  has  on  file  a  corpmate 
resolution  or  similar  document  clearly 
indicating  corporate  status.  For  this 
purpose,  a  similar  dociunent  includes  a 
copy  of  Form  8832,  filed  by  the  entity 
to  elect  classification  as  an  association 
under  §301. 7701-3(b)  of  this  chapter. 

(J)  TTie  payor  receives  a  Form  W-9 
whic^  includes  an  EIN  and  a  statement 
from  the  payee  that  it  is  a  domestic 
corporation. 
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[4)  The  payor  receives  a  writhholding 
certificate  described  in  §  1.1441- 
l(e)(2Xi).  that  includes  a  certification 
that  the  person  whose  name  is  on  the 
certificate  is  a  foreign  corporation. 

(B)  Tax  exempt  organization — (1)  In 
general.  Any  organization  that  is  exempt 
from  taxation  under  section  501(a)  is  an 
exempt  recipient.  A  custodial  account 
under  section  403(b)(7)  shall  be 
considered  an  exempt  recipient  under 
this  paragraph.  A  payor  may  treat  an 
organization  as  an  exempt  recipient 
under  this  paragraph  (c){l)(ii)(B) 
without  requiring  a  certificate  if  the 
organization's  name  is  listed  in  the 
compilation  by  the  Commissioner  of 
organizations  for  which  a  deduction  for 
charitable  contributions  is  allowed,  if 
the  name  of  the  organization  contains  an 
imambiguous  indication  that  it  is  a  tax- 
exempt  organization,  or  if  the 
organization  is  known  to  the  payor  to  be 
a  tax-exempt  organization. 

[2)  Examples.  The  application  of  the 
provisions  of  this  paragraph  (c)(l)(ii)(B) 
may  be  illustrated  by  the  following 
examples: 

Exanpk  1.  The  following  persons 
maintaia  accounts  at  M  Bank:  N  College,  O 
University,  and  P  Church.  M  may  treat  N,  O, 
and  P  as  exempt  recipients  even  though  txtch 
persons  have  not  filed  an  exemption 
certificate  with  M  because  the  names  of  the 
organizations  contain  an  unambiguous 
indication  that  they  are  tax  exempt 
organizations. 

Example  2.  Q  is  listed  in  the  current 
edition  of  Internal  Revenue  Service 
Publication  78  as  an  organization  for  which 
deductions  are  permitted  for  charitable 
contributions  under  section  170(c}.  Such 
listing  has  not  been  revoked  by  an 
announcement  published  in  tiie  internal 
Revenue  Bulletin  (see  §601.601(d)(2)  of  this 
chapter).  A  payor  may  treat  Q  as  an  exempt 
recipient  even  though  Q  has  not  filed  an 
exemption  certificate  with  the  payor. 

ExMBple  3.  Employer  R  maintains  a  section 
403(b)(7)  custodial  account  with  Regulated 
bvestment  Company  S  on  behalf  of  R's 
employees.  S  may  treat  the  account  as  an 
exempt  recipient  even  though  R  or  its 
employees  have  not  filed  an  exemption 
certificate  with  S. 

(C)  Individual  retirement  plan.  An 
individual  retirement  plan  as  defined  in 
section  7701(a)(37)  is  an  exempt 
recipient  A  payor  may  treat- any  such 
plan  of  which  it  is  the  trustee  or 
custodian  as  an  exempt  recipient  under 
this  paragraph  (c)(1)  without  requiring  a 
certificate. 

(D)  United  States.  The  United  States 
Govomment  and  any  wholly-owned 
agency  or  instrumentality  thereof  are 
exempt  recipients.  A  payor  may  treat  a 
person  as  an  exempt  recipient  under 
this  (mragraph  (c)(1)  without  requiring  a 
certificate  if  the  name  of  such  person 


reasonably  indicates  it  is  described  in 
this  paragraph  (c)(1). 

(E)  State.  A  State,  the  District  of 
Columbia,  a  possession  of  the  United 
States,  a  political  subdivision  of  any  of 
the  foregoing,  wholly-owned  agency  or 
instrumentality -of  any  one  or  more  of 
the  foregoing,  and  a  pool  or  partnership 
composed  exclusively  of  any  of  the 
foregoing  are  exempt  recipients.  A  payor 
may  treat  a  person  as  an  exempt 
recipient  under  this  paragraph  (c)(1) 
without  requiring  a  certificate  if  the 
name  of  such  person  reasonably 
indicates  it  is  described  in  this 
paragraph  (c)(1)  or  if  such  person  is 
known  generally  in  the  community  to  be 
a  State,  the  District  of  Columbia,  a 
possession  of  the  United  States  or  a 
political  subdivision  or  a  wholly-owned 
agency  or  instrumentality  of  any  one  or 
more  of  the  foregoing  (for  example,  an 
account  held  in  the  name  of  "Town  of 
S"  or  "County  of  T"  may  be  treated  as 
held  by  an  exempt  recipient  under  this 
paragraph  (c)(l)(u)(E)). 

[¥)  Foreign  government  A  foreign 
government,  a  political  subdivision  of  a 
foreign  government,  and  any  wholly- 
owned  agency  or  instrumentality  of 
either  of  the  foregoing  are  exempt 
recipients.  A  payor  may  treat  a  foreign 
government  or  a  political  subdivision 
thereof  as  an  exempt  recipient  under 
this  paragraph  (c)(1)  without  requiring  a 
certificate  provided  that  its  name 
reasonably  indicates  that  it  is  a  foreign 
government  or  provided  that  it  is  known 
to  the  payor  to  be  a  foreign  government 
or  a  political  subdivision  thereof  (for 
example,  an  account  held  in  the  name 
of  the  "Government  of  V"  may  be 
treated  as  held  by  a  foreign 
government). 

(G)  International  organization.  An 
international  organization  and  any 
wholly-owned  agency  or 
instrumentality  thereof  are  exempt 
recipients.  The  term  international 
organization  shall  have  the  meaning 
ascribed  to  it  in  section  7701(aHl8).  A 
payor  may  treat  a  payee  as  an 
international  organization  without 
requiring  a  certificate  if  the  payee  is 
designated  as  an  international 
organization  by  executive  order 
(pursuant  to  22  U.S.C.  288  through 
288(f)). 

(H)  Foreign  central  bank  of  issue.  A 
foreign  central  bank  of  issue  is  an 
exempt  recipient.  A  foreign  central  bank 
of  issue  is  a  bank  which  is  by  law  or 
government  sanction  the  principal 
authority,  other  than  the  government 
itself,  issuing  instruments  intended  to 
circulate  as  ciurency.  See  §  1.895- 
1(b)(1).  A  payor  may  treat  a  person  as 
a  foreign  central  bank  of  issue  (and. 
therefore,  as  an  exempt  recipient) 


without  requiring  a  certificate  provided 
that  such  person  is  known  generally  in 
the  financial  community  as  a  foreign 
central  bank  of  issue  or  if  its  name 
reasonably  indicates  that  it  is  a  foreign 
central  heink  of  issue. 

(I)  Securities  or  commodities  dealer.  A 
dealer  in  securities,  commodities,  or 
notional  principal  contracts,  that  is 
registered  as  such  under  the  laws  of  the 
United  States  or  a  State  or  under  the 
laws  of  a  foreign  country  is  an  exempt 
recipient  A  payor  may  treat  a  dealer  as 
an  exempt  recipient  luider  this 
paragraph  (c)(1)  without  requiring  a 
certificate  if  the  person  is  known 
generally  in  the  investment  community 
to  be  a  dealer  meeting  the  reqiiirements 
set  forth  in  this  paragraph  (c)(1)  (for 
example,  a  registered  broker-dealer  or  a 
person  listed  as  a  member  firm  in  the 
most  recent  publication  of  members  of 
the  National  Association  of  Securities 
Dealers.  Inc.). 

(J)  Real  estate  investment  trust.  A  real 
estate  investment  trust,  as  defined  in 
section  856  and  §  1.85&-1,  is  an  exempt 
recipient  A  payor  may  treat  a  person  as 
a  real  estate  investment  tnist  (and. 
therefore,  as  an  exempt  recipient) 
without  requiring  a  certificate  if  the 
person  is  known  generally  in  the 
investment  community  as  a  real  estate 
investment  trust 

(K)  Entity  registered  under  the 
Investment  Company  Act  of  1940.  An 
entity  registered  at  all  times  during  the 
taxable  year  under  the  Investment 
Company  Act  of  1940,  as  amended  (15 
U.S.C.  80a-l),  (or  during  such  portion  of 
the  taxable  year  that  it  is  in  existence), 
is  an  exempt  recipient.  An  entity  that  is 
created  during  the  taxable  year  will  be 
treated  as  meeting  the  registration 
requirement  of  the  preceding  sentence 
provided  that  such  entity  is  so 
registered  at  all  times  during  the  taxable 
year  for  which  such  entity  is  in 
existence.  A  payor  may  treat  such  an 
entity  as  an  exempt  recipient  under  this 
paragraph  (c)(1)  without  requiring  a 
certificate  if  the  entity  is  known 
generally  in  the  investment  community 
to  meet  the  requirements  of  the 
preceding  sentence. 

(L)  Conmion  trust  fund.  A  common 
trust  fund,  as  defined  in  section  584(a), 
is  an  exempt  recipient  A  payor  may 
treat  the  fund  as  an  exempt  recipient 
without  requiring  a  certificate  provided 
that  its  name  reasonably  indicates  that 
it  is  a  common  trust  fund  or  provided 
that  it  is  known  to  the  payor  to  be  a 
common  trust  fund. 

(M)  Financial  institution.  A  financial 
institution  such  as  a  bank,  mutual 
savings  bank,  savings  and  loan 
association,  building  and  loan 
association,  cooperative  bank. 
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homestead  association,  credit  union, 
industrial  loan  association  or  bank,  or 
other  similar  organization,  whether 
organized  in  the  United  States  or  under 
the  laws  of  a  faraign  country  is  an 
exempt  recipient.  A  financial  institution 
also  includes  a  clearing  organization 
defined  in  §  1.163-5(c)(2)(i)(D)(d)  and 
the  Bank  for  International  Settlements. 
A  payor  may  treat  any  person  described 
in  the  preceding  sentence  as  an  exempt 
recipient  without  requiring  a  certificate 
if  the  person's  name  (including  a  foreign 
name,  such  as  "Banco"  or  "Banque") 
reasonably  indicates  the  payee  is  a 
financial  institution  described  in  the 
preceding  sentence.  In  the  case  of  a 
foreign  person,  a  payor  may  also  treat  a 
person  on  such  list  as  the  Internal 
Revenue  Service  may  publish  or 
approve  (such  as  in  the  Thomson  Bank 
Directory  or  a  list  approved  by  the 
Federal  Reserve  Board). 

(N)  Trust.  A  trust  which  is  exempt 
from  tax  under  section  664(c)  (i.e..  a 
charitable  remainder  annuity  trust  or  a 
charitable  remainder  unitrust)  or  is 
described  in  section  4947(aXl)  (relating 
to  certain  charitable  trusts)  is  an  exempt 
recipient  A  payor  which  is  a  trustee  of 
the  trust  may  treat  the  trust  as  an 
exempt  recipient  without  requiring  a 
certificate. 

(O)  Nominees  or  custodians.  A 
nominee  or  ctistodian. 

(P)  Brokers.  A  broker  as  defined  in 
section  6045(c)  and  §  1.6045-l(a)(l). 

(Q)  Swap  dealers.  A  dealer  in  notional 
principal  contracts  as  defined  in 
Sl.446-3(c)(4)(ui). 

(iii)  Exempt  recipient  no  longer 
exempt.  Any  person  who  ceases  to  be  an 
exempt  recipient  shall,  no  later  than  10 
days  after  such  cessation,  notify  the 
payor  in  writing  when  it  ceases  to  be  an 
exempt  recipient  unless  it  reasonably 
appears  that  the  person  formerly 
qualifying  as  an  exempt  recipient  will 
not  thereafter  receive  a  reportable 
payment  from  the  payor.  If  a  payor 
treats  a  person  as  an  exempt  recipient 
by  requiring  the  exempt  recipient  to  file 
a  certificate  claiming  exempt  status,  that 
person  shall  revoke  the  certificate  as 
provided  in  the  preceding  sentence.  If 
the  exempt  recipient  terminates  its 
relationship  with  the  payor  prior  to  the 
time  that  the  notice  of  change  in  status 
is  otherwise  required,  the  exempt 
recipient  is  not  required  to  notify  the 
payor.  If,  however,  the  person  who 
formerly  qualified  as  an  exempt 
recipient  later  reinstates  the  relationship 
with  the  payor,  the  person  must,  prior 
to  receiving  a  reportable  payment  from 
such  relationship,  notify  the  payor  that 
it  no  longer  qualifies  as  an  exempt 


recipient  in  case  the  payor  relies  upon 
the  previous  treatment 

(d)  •  •  • 

(3)  Conveisio/i  into  United  States 
dollars  of  amounts  paid  in  foreign 
currency — (i)  Conversjon  rules.  When  a 
pajrment  is  made  in  foreign  currency, 
the  U.S.  dollar  amount  of  the  payment 
shall  be  determined  by  converting  such 
foreign  currency  into  U.S.  dollars  on  the 
date  of  payment  at  the  spot  rate  (as 
defined  in  $  l.g88-l(dKl))  or  pursuant 
to  a  reasonable  spot  rate  convention.  For 
example,  a  withholding  agent  may  use 
a  month-end  spot  rate  or  a  monthly 
average  spot  rate.  A  spot  rate  convention 
must  be  used  consistently  with  respect 
to  all  non-dollar  amounts  withheld  and 
from  year  to  year.  Such  convention 
caimot  be  changed  without  the  consent 
of  the  Commissioner  or  die 
Commissioner's  delegate. 

(ii)  Special  rule  for§l  .985-5(a) 
transactions  where  the  payor  on  both 
components  of  a  qualified  hedging 
transaction  is  the  same  person— {A)  In 
general.  Interest  or  original  issue 
discount  on  a  qualified  debt  instnunent 
that  is  part  of  a  qualified  hedging 
transaction  under  §  1.988-5(a)  shall  be 
computed  for  section  6049  reporting 
purposes  under  the  rules  described  in 
§1.988-5(a)(9)(ii)if— 

[1]  The  payor  on  the  qtialified  debt 
instrument  and  the  coimterparty  to  the 
§  1.988-5(a)  hedge  are  the  same  person; 
and 

(2)  The  payee  complies  with  the 
requirements  of  §  1.988-5(a)  and  so 
notifies  its  payor  prior  to  the  date 
required  for  filing  Form  1099  as 
required  by  this  section. 

iB)  Effective  date.  The  provisions  of 
this  paragraph  (d)(3)(ii)  apply  to 
transactions  entered  into  aftm  December 
31. 1998. 

•  •        •        •        * 

(7)  Magnetic  media  requirement. 

•  *  *  For  the  requirement  to  submit  the 
information  required  by  Form  1099  on 
magnetic  media  for  payments  after 
December  31, 1983,  see  section  6011(e) 
and  §  301.6011-2  of  this  chapter 
(Regulations  on  Procedure  and 
Administration). 

•  •        •        •       • 

(«)••• 

(4)«  •  •(!)•  '  •  A  person  shaU  be 
considered  to  be  a  middleman  as  to  any 
portion  of  an  interest  payment  made  to 
such  person  which  portion  is  actually 
owned  by  another  person,  whether  or 
not  the  other  person's  name  is  also 
shown  on  the  information  return  filed 
with  respect  to  such  interest  payment, 
except  that  a  husband  or  wife  will  not 
be  considered  as  acting  in  the  capacity 


of  a  middleman  with  respect  to  his  or 
her  speuse.  A  person  who,  frtim  within 
the  United  States,  forwards  an  interest 
coupon  or  discount  obligation  on  behalf 
of  a  payee  for  presentation,  collection  or 
payment  outside  the  United  States  is 
also  a  middleman  for  purposes  of  this 
section  (but  the  transfer,  although 
subject  to  information  reporting  under 
this  section,  does  not  make  the  payment 
sul^ect  to  backup  withholding  under 
section  3406). 
(u)*  •  • 


*  *  Broker  B  is  required  to 
make  an  information  retiirn  showing  the 
■mount  of  original  issue  discount  treated  as 
paid  to  A  under  §  1.6040-5(f). 

(g)*  •  * 

(3)  Cross-reference  to  penalty.  For 
provisions  relating  to  the  penalfy 
provided  for  fiailiue  to  file  timely  a 
correct  information  return  required 
imder  section  6049(a)  and  §  1.604&- 
4(aKl).  see  $301.6721-1  of  this  chapter 
(Procedure  and  Administration 
Regulations).  See  §  301.6724-1  of  this 
chapter  for  the  waiver  of  a  penalty  if  the 
failure  is  due  to  reasonable  cause  and  is 
not  due  to  willful  neglect. 

Pw.  42.  Section  1.6049-5  is  amended 
by: 

1.  Removing  the  reference  "section 
3451"  in  the  third  sentence  of  paragraph 
(a)(6)  and  adding  "section  3406"  in  its 
place. 

2.  Removing  the  last  sentence  of 
paragraph  (a)(6). 

3.  Revising  paragraph  (b). 

4.  Redesignating  paragraph  (c)  as 
paragraph  (f). 

5.  Adding  new  paragF^>hs  (c),  (d).  (e) 
and(g). 

The  revisions  and  additions  read  as 
follows: 


|1.M4»^   MerMtandortfllnal 
dtocount  eubfect  to  reporting 
31.1 


(b)  Interest  excluded  from  reporting 
requirement.  The  term  interest  or 
ordinal  issue  discount  (OID)  does  not 
include — 

(1)  Interest  on  any  obligation  issued 
by  a  nattual  person  as  defined  in 

§  1.6049-4(f)(2),  irrespective  of  whether 
such  interest  is  collected  on  behalf  of 
the  holder  of  the  obligation  by  a 
middleman. 

(2)  Interest  on  any  obligation  if  such 
interest  is  exempt  from  taxation  under 
section  103(a),  relating  to  certain 
govenunental  obligations,  or  interest 
which  is  exempt  from  taxation  under 
any  other  provision  of  law  without 
regard  to  me  identity  of  the  holder.  The 
holder  of  a  tax  exempt  obligation  that  is 
not  in  registered  form  must  provide 
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written  certification  to  the  payor  (other 
than  the  issuer  of  the  obligation)  that  the 
obligation  is  exempt  firom  taxation.  A 
statement  that  interest  coupons  are  tax 
exempt  on  the  envelope  or  shell 
commonly  used  by  financial  institutions 
to  process  siich  coupons,  signed  by  the 
payee,  will  be  sufficient  for  this  purpose 
if  the  envelope  is  properly  completcwd 
(ie..  shows  the  name,  address,  and 
taxpayer  identification  number  of  the 
payee).  A  payor  may  rely  on  such 
written  certification  in  treating  such 
interest  as  tax  exempt  for  purposes  of 
section  6049.  See  §  1.604»-4(d)(8)  with 
respect  to  the  requirement  that  the 
issuer  of  a  taxable  obligation  shall  make 
an  information  return  if  such  issuer 
receives  an  envelope  which  improperly 
claims  that  the  interest  coupons 
contained  therein  are  tax  exempt 

(3)  Interest  on  amounts  held  m  escrow 
to  guarantee  performance  on  a  contract 
or  to  provide  security.  However,  interest 
on  amounts  held  in  escrow  with  a 
person  described  in  paragraph  (a)(2)  or 
(3)  of  this  section  is  interest  subject  to 
reporting  under  section  6049. 

(4)  Interest  that  a  governmental  unit 
pays  with  respect  to  tax  refunds. 

(5)  Interest  on  deposits  for  security, 
such  as  deposits  posted  with  a  public 
utility  company.  However,  interest  on 
deposits  posted  for  security  with  a 
person  d^cribed  in  paragraph  (a)(2)  or 
(3)  of  this  section  is  interest  subject  to 
reporting  under  section  6049. 

(6)  Amounts  from  sources  outside  the 
United  States  (determined  under  the 
provisions  of  part  1,  subchapter  N, 
chapter  1  of  the  Internal  Revenue  Code 
(Code)  and  the  regulations  under  those 
provisions)  paid  outside  the  United 
States  by  a  non-U.S.  payor  or  a  non-U.S. 
middleman  (as  defined  in  paragraph 
(c)(5)  of  this  section).  See  paragraph  (e) 
of  this  section  for  circumstances  in 
which  a  payment  is  considered  to  be 
made  outside  the  United  States. 

(7)  Portfolio  interest,  as  defined  in 
S  1.871-14(b)(l),  paid  with  respect  to 
obligations  in  bearer  form  described  in 
section  871(h)(2)(A)  or  881(cM2KA)  or 
with  respect  to  a  foreign-targeted 
registered  obligation  described  in 

§  1.871-14(e)(2)  for  which  the 
documentation  requirements  described 
in  §  1.871-14(e)(3)  and  (4)  have  been 
satisfied  (other  than  by  a  U.S. 
middleman  (as  defined  in  paragraph 
(c)(5)  of  this  section)  that,  as  a  custodian 
or  nominee  of  the  payee,  collects  the 
amount  for.  or  on  behalf  of.  the  payee, 
regardless  of  whether  the  middleman  is 
also  acting  as  agent  of  the  payor). 

(8)  Portfolio  interest  descrioed  in 

§  1.871-14(cMl)(ii).  paid  with  respect  to 
obligations  in  registered  form  described 
in  section  871(hX2MB)  or  881(c)(2)(B) 


that  is  not  described  in  paragmph  (bX7) 
of  this  section. 

(9)  Any  amount  paid  by  an 
international  organization  described  in 
§  1.6049-4(c)(l)(uKG)  (or  iU  paying, 
transfer,  or  other  agent  that  is  not  also 
a  payee's  agent)  with  respect  to  an 
obligation  of  which  the  international 
organization  is  the  issuer. 

(10)(i)  Amoimts  paid  outside  the 
United  States  (other  than  by  a  U.S. 
middleman  (as  defined  in  paragraph 
(c)(5)  of  this  section)  that,  as  a  custodian 
or  nominee  or  other  agent  of  the  payee, 
collects  the  amount  for,  or  on  behalf  of. 
the  payee,  regardless  of  whether  the 
middleman  is  also  acting  as  agent  of  the 
payor)  with  respect  to  an  oblation  that: 
Has  a  face  amount  or  principal  amount 
of  not  less  than  $500,000  (as  determined 
based  on  the  spot  rate  on  the  date  of 
issuance  if  in  foreign  currency);  has  a 
matiuity  (at  issue)  of  183  days  or  less; 
satisfies  the  requirements  of  sections 
163(f)(2)(B)(i)  and  (ii)(I)  and  the 
regulations  thereunder  (as  if  the 
obligation  would  otherwise  be  a 
registration-required  obligation  within 
the  meaning  of  section  163(f)(2)(A)) 
(however,  an  original  issue  discount 
obligation  with  a  maturity  of  183  days 
or  less  from  the  date  of  issuance  is  not 
required  to  satisfy  the  certification 
requirement  of  §  1.163-5(c)(2Ki)(n)(5)) 
and  is  issued  in  accordance  with  the 
procedures  of  §  1.163-5(c)(2)(i)(D):  and 
has  on  its  face  the  following  statement 
(or  a  similar  statement  having  the  same 
effect): 

By  accepting  this  obligatioa,  the  holder 
represents  and  warrants  that  it  is  not  a 
United  States  person  (other  than  an  exempt 
recipient  described  in  section  6049(b)(4)  of 
the  Internal  Revenue  Code  and  regulationa 
thereunder)  and  that  it  is  not  acting  for  or  on 
behalf  of  a  United  States  person  (other  than 
an  exempt  recipient  described  in  section 
6049(b)(4)  of  the  Internal  Revenue  Code  and 
the  regulations  thereunder). 

(11)  If  the  obligation  is  in  registered 
form,  it  must  be  registered  in  the  name 
of  an  exempt  recipient  described  in 
§  1.6049-4(c)(l)(ii).  For  purposes  of  this 
paragraph  (b)(10).  a  middleman  may 
treat  an  obligation  as  described  in 
section  163(f)(2)(B)(i)  and  (ii)(I)  and  the 
regulations  under  that  section  if  the 
obligation,  or  coupons  detached 
therefrom,  whichever  is  presented  for 
payment,  contains  the  statement 
described  in  this  paragraph  (b)(10). 

(11)  Amounts  paid  with  respect  to  an 
account  or  deposit  with  a  U.S.  or  foreign 
branch  of  a  domestic  or  foreign 
corporation  or  partnership  that  is  paid 
with  respect  to  an  obligation  described 
in  either  paragraph  (b)(ll)(i)  or  (ii)  of 
this  section,  if  the  branch  is  engaged  in 
the  oomimercial  banking  business;  and 


the  interest  or  OlD  is  paid  outside  the 

United  States  (other  than  by  a  U.S. 
middleman  (as  defined  in  paragraph 
(c)(5)  of  this  section)  that  acts  as  a 
custodian,  nominee,  or  other  agent  of 
the  payee,  and  collects  the  amount  for, 
or  on  behalf  of,  the  payee,  regardless  of 
whether  the  middleman  is  also  acting  as 
agent  of  the  payor). 

(i)  An  obligation  is  described  in  this 
paragraph  (b)(ll)(i)  if  it  is  not  in 
registered  form  (within  the  meaning  of 
section  163(f)  and  the  regulations  under 
that  section),  is  described  in  section 
163(f)(2)(B)  and  issued  in  accordance     - 
with  the  procedures  of  §  1.163- 
5(c)(2)(i)(C)  or  (D).  and,  in  the  case  of  a 
U.S.  branch,  is  part  of  a  larger  single 
public  offering  of  securities.  For 
purposes  of  this  paragraph  (bHll)(i)>  a 
middleman  may  treat  an  obligation  as 
described  in  section  163(f)(2)(B)  if  the 
obligation,  and  any  detachable  coupons, 
contains  the  statement  described  in 
section  163(f)(2)(BKii)(n)  and  the 
regulations  under  that  section. 

Iii)(A)  An  obligation  is  described  in 
this  paragraph  (b)(ll)(ii)  if  it  produces 
income  described  in  section 
871(i)(2)(A);  has  a  face  amount  or 
principal  amount  of  not  less  than 
$500,000  (as  determined  based  on  the 
spot  rate  on  the  date  of  issuance  if  in 
foreign  currency);  satisfies  the 
requirements  of  sections  163(f)(2)(B)(i) 
and  (ii)(I)  and  the  regulations 
thereunder  (as  if  the  obligation  would 
otherwise  be  a  registration-required 
obligation  within  the  meaning  of  section 
163(f)(2)(A))  and  is  issued  in  accordance 
with  the  procedures  of  §  1.163-5(c)(2)(i) 
(C)  or  (D)  (however,  an  original  issue 
discount  obligation  with  a  matiirity  of 
183  days  or  less  from  the  date  of 
issuance  is  not  required  to  satisfy  the 
certification  requirement  of  §  1.163- 
5(c)(2Ki)(D)(3)).  For  purposes  of  this 
paragraph  (b)(ll)(ii),  a  middleman  may 
treat  an  obligation  as  described  in 
sections  163(f)(2)(b)  (i)  and  (ii)  and  the 
regulations  imder  that  section  if  the 
obligation,  or  any  detachable  coupon, 
contains  the  statement  described  in 
paragraph  (b)(ll)(ii)(b)  of  this  section. 
(Brfne  obligation  must  have  on  its 
face,  and  on  any  detachable  coupons, 
the  following  statement  (or  a  similar 
statement  having  the  same  eSiact): 

By  accepting  this  obligation,  the  holder 
represents  and  warrants  that  it  is  not  a 
United  States  person  (other  than  an  exempt 
recipient  described  in  section  6049(b)(4]  and 
regulations  under  that  section)  and  that  it  is 
not  acting  for  or  on  behalf  of  a  United  States 
person  (otiier  than  an  exempt  recipient 
described  in  section  6049(bU4)  and  the 
regulations  under  that  section). 

(C)  If  the  obligation  is  in  registered 
form,  it  must  be  registered  in  the  name 
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of  an  exempt  recipient  described  in 
§  1.6049-4(c)(lMii). 

(12)  Returns  of  information  are  not 
required  for  payments  that  a  payor  can, 
prior  to  payment,  reliably  associate  with 
documentation  upon  which  it  may  rely 
to  treat  the  payment  as  made  to  a  foreign 
beneficial  owner  in  accordance  with 

§  1.1441-l(e)(l)(u)  or  as  made  to  a 
foreign  payee  in  accordance  with 
paragraph  (d)(1)  of  this  section  or 
prestmied  to  be  made  to  a  foreign  payee 
under  paragraph  (d)  (2),  (3),  (4),  or  (5) 
of  this  section.  However,  such  pa3rments 
may  be  reportable  imder  §  1.1461-1  (b) 
and  (c).  The  provisions  of  §  1.1441-1 
shall  apply  by  substituting  the  term 
^wryor  for  die  term  withholding  agent 
and  without  regard  to  the  fact  that  the 
provisions  apply  only  to  amounts 
subject  to  withholdii^  imder  chapter  3 
of  the  Code.  In  the  event  of  a  conflict 
between  the  provisions  of  §  1.1441-1 
and  paragraph  (d)  of  this  section  in 
determining  the  foreign  status  of  the 
payee,  the  provisions  of  §  1.1441-1  shall 
govern  for  payments  of  amoimts  subject 
to  withholdii^  tmder  chapter  3  of  the 
Code  and  the  provisions  of  paragraph 
(d)  of  this  section  shall  govern  in  other 
cases.  This  paragraph  (b)(12)  does  not 
apply  to  interest  paid  to  a  ranaHian 
nonresident  alien  individual  as 
provided  in  $  1.6049-8. 

(13)  Amounts  for  the  period  that  the 
debt  obligation  with  respect  to  which 
the  interest  arises  represents  an  asset 
blocked  as  described  in  §  1.1441-2(e)(3). 
Payment  of  such  amounts,  including 
interest  that  is  past  due  and  OID  on 
obligations  that  mature  on  or  before  the 
date  that  the  assets  are  no  longer 
blocked,  is  deemed  to  occur  in 
accordance  with  the  nltta  of  §  1.1441- 
2(e)(3). 

(14)  Payments  made  by  a  foreign 
intermediary  described  in  §  1.1441- 
l(e)(3)(i)  that  it  has  received  in  its 
capacify  as  an  intermediary  and  that  are 
associated  with  a  valid  withholding 
certificate  described  in  §  1.1441-l(e)(3) 
(ii)  or  (iii)  and  payments  made  by  a  U.S. 
branch  of  a  foreign  bank  or  of  a  foreign 
insurance  company  described  in 

§  1.1441-l(b)(2)(iv)  that  are  associated 
with  a  valid  withholding  certificate 
described  in  §  1.1441-1  (e)(3)(v),  which 
certificate  the  intermediary  or  branch 
has  furnished  to  the  payor  or 
middleman  from  whom  it  has  received 
the  payment,  imless,  and  to  the  extent, 
the  intermediary  or  branch  knows  that 
the  payments  are  required  to  be  reported 
imder  §  1.6049-4  and  were  not  so 
reported. 

(15)  Amounts  of  interest  as 
determined  under  the  provisions  of 

§  1.446-3(g)(4)  (dealing  with  interest  in 
the  case  of  a  significant  non-periodic 


payment  with  respect  to  a  notional 
principal  contract).  Such  amounts  are 
governed  by  the  provisions  of  section 
6041.  See  §  1.6041-l(dK5). 
(c)  Apphcable  Tule»—(\) 
Documentary  evidence  for  offshore 
accounts.  A  payor  may  rely  on 
dociunentary  evidence  described  in  this 
paragraph  (c)(1)  instead  of  a  beneficial 
owner  withholding  certificate  described 
in  S  1.1441-l(eM2Xi)  in  the  case  of  a 
payment  made  outside  the  United  States 
to  on  o£bhore  accoimt  or,  in  the  case  of 
broker  proceeds  described  in  §  1.6045- 
l(cK2),  in  the  case  of  a  sale  effected 
outside  the  United  States  (as  defined  in 
S  1.604&-l(gH3)(iiiXA)).  For  purposes  of 
this  paragraph  (cXl).  an  ofEshore 
account  means  an  account  maintained 
at  an  office  or  branch  of  a  U.S.  or  foreign 
bank  or  other  financial  institution  at  any 
location  outside  the  United  States  (i.e., 
other  than  in  any  of  the  fifty  States  ot 
the  District  of  Coltunbia)  and  outside  of 
U.S.  possessions.  Thus,  for  example,  an 
account  maintained  in  a  foreign  country 
at  a  branch  of  a  U.S.  bank  or  of  a  foreign 
subsidiary  of  a  U.S.  bank  is  an  offshore 
accoimt  For  the  definition  of  a  payment 
made  outside  the  United  States,  see 
paragraph  (e)  of  this  section.  A  payor 
may  rely  on  documentary  evidence  if 
the  payor  has  established  procedures  to 
obtain,  review,  and  maintain 
documentary  evidence  sufficient  to 
establish  the  identity  of  the  payee  and 
the  status  of  that  person  as  a  foreign 
person  (including,  but  not  limited  to, 
documentary  evidence  described  in 
§  1.1441-€(c)  (3)  or  (4));  and  the  payor 
obtains,  reviews,  and  maintain^  such 
documentary  evidence  in  accordance 
with  those  procedures.  A  payor 
maintains  the  documents  reviewed  by 
retaining  the  original,  certified  copy,  or 
a  photocopy  (or  microfiche  or  sin^Jar 
means  of  record  retention)  of  the 
documents  reviewed  and  noting  in  its 
records  the  date  on  which  and  by  whom 
the  document  was  received  and 
reviewed.  Documentary  evidence 
furnished  for  the  payment  of  an  amount 
subject  to  withholding  under  chapter  3 
of  the  Code  must  contain  all  of  the 
information  that  is  necessary  to 
complete  a  Form  1042-S  for  that 
payment. 

(2)  Other  applicable  rules.  The 
provisions  of  §  1.1441-l(e)(4)(i)  through 
(ix)  (regarding  who  may  sign  a 
certificate,  vsdidity  period  of  certificates, 
retention  of  certificates,  etc.)  shall  apply 
(by  substituting  the  term  payor  for  the 
term  withholding  agent  and 
disregarding  the  fiact  that  the  provisitms 
under  §  1.1441-l(p)(4)  only  apply  to 
amounts  subject  to  withholding  undN 
chapter  3  of  the  Code)  to  withholding 
certificates  and  documentary  evidence 


furnished  for  purp>oses  of  this  section. 
See  §  1.1441-l(b)(2)(vii)  for  provisions 
dealing  reliable  association  of  a 
payment  with  documentation. 

(3)  Standards  of  knowledge.  A  payor 
may  not  rely  on  a  withholding 
certificate  or  docimientary  evidence 
described  in  paragraph  (cXl)  or  (4)  of 
this  section  if  it  has  actiial  knowledge  or 
reason  to  know  that  any  information  or 
certification  stated  in  the  certificate  or 
documentary  evidence  is  unreliable.  A 
payor  has  reason  to  know  that 
information  or  certifications  are 
imreliable  only  if  the  payor  would  have 
reason  to  know  under  the  provisions  of 
§  1.1441-7(bK2Kii)  and  (3)  that  the 
information  and  certifications  provided 
on  the  certificate  or  in  the  documentary 
evidence  are  unreliable  or,  in  the  case 
of  a  Form  W-9  (or  an  acceptable 
substitute),  it  cannot  reasonably  rely  oo 
the  documentation  as  set  forth  in 

§  31.3406(h)-3(e)  of  this  chapter  (see  the 
information  and  certification  described 
in  S  31.3406(h)-3(eX2)(i)  dirough  (iv)  of 
this  chapter  that  are  required  in  order 
for  a  payor  reasonably  to  rely  on  a  Form 
W-9).  The  provisions  of  §  1.1441- 
7(bX2)(ii)  and  (3)  shall  apply  for 
purposes  of  this  paragraph  (c)(3) 
irres(>ective  of  the  type  of  income  to 
which  S  1.1441-7(b)(2Kii)  is  otherwise 
limited.  The  exemptions  frx>m  reporting 
described  in  paragraphs  (b)(l0)  and  (11) 
of  this  section  shall  not  apply  if  the 
payor  has  actual  knowledge  that  the 
payee  is  a  U.S.  person  who  is  not  an 
exempt  recipient. 

(4)  Special  documentation  rules  fw 
certain  payments.  This  paragraph  (c)(4) 
modifies  the  provisions  of  this 
paragraph  (c)  for  payments  to  offshore 
accounts  maintained  at  a  bank  or  other 
finanriwl  institution  of  amounts  that  are 
not  subject  to  withholding  under 
chapter  3  of  the  Code,  other  than 
amounts  described  in  (d)(3Xiii)  of  this 
section  (dealing  with  U.S.  short-term 
OID  and  U.S.  bank  deposit  interest). 
Amounts  are  not  subject  to  withholding 
under  chapter  3  of  the  Code  if  they  are 
not  included  in  the  definition  of 
amounts  subject  to  withholding  imdw 

§  1.1441-2(a)  (e.g.,  deposit  interest  with 
foreign  branches  of  U.S.  banks,  foreign 
source  income,  or  broker  proceeds). 

(i)  Alternative  documentary  evidence. 
In  the  case  of  payments  to  which  this 
paragraph  (c)(4)  applies,  the  payor  may, 
instead  of  a  beneficial  owner 
withholding  certificate  described  in 
§  1.1441-l(e)(2Xi)  or  documentary 
evidence  described  in  paragraph  (cXl) 
of  this  section,  rely  on  a  customer's 
declaration  of  foreign  status  made  on  an 
account  opening  form  that  contains  the 
statement  described  in  this  para^aph 
(cX4)(i)  (or  such  substitute  statement  as 
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the  Internal  Revenue  So^ce  may 
prescribe)  if  the  mailing  and  permanent 
residence  address  of  the  customer  is  in 
the  country  in  which  the  branch  or 
office  is  located  and.  under  the  local 
laws,  regulations,  or  practices 
applicable  to  the  type  of  account  or 
transaction  described  in  this  paragraph 
(cK4).  it  is  not  customary  to  obtain 
documentary  evidence  described  in 
paragraph  (c)(1)  of  this  section  or.  it  is 
customary  to  obtain  such  dociunentary 
evidence,  but  it  is  not  customary  to 
request  that  it  be  renewed  periodically. 
Reliance  on  the  documentary  evidence 
described  in  this  paragraph  (c)(4Hi)  is 
permitted  only  if  there  are  no 
indications  that  the  person  opening  the 
account  is  a  U.S.  person  (e.g.. 
permanent  residence  address  is  in  a 
foreign  country,  the  person  does  not 
have  a  mailing  address  in  the  United 
States,  the  person  is  not  employed  by  a 
U.S.-based  multinational  organization). 
If  reliance  is  not  permitted  because 
there  are  indications  of  U.S.  status  (e.g., 
the  person's  permanent  residence 
address  is  in  the  United  States,  the 
person  changes  his  mailing  address  to 
the  United  States,  the  person  is 
employed  by  a  U.S.-bMed  multinational 
organization)  then  the  payor  must 
obtain  either  dociunentary  evidence 
daecribed  in  paragraph  (cHl)  of  this 
MGtion  or  a  Form  W-8  described  in 
§  1.1441-l(e)(2Ki)  in  order  to  treat  the 
customer  as  a  foreign  payee.  The  form 
or  documentary  evidence  must  be 
renewed  every  three  years  in  accordance 
with  the  renewal  procedures  set  forth  in 
S  1.1441-l(e)(4)(ii)(A)  for  as  long  as 
indicia  of  U.S.  status  continue  to  be 
present.  The  statement  referred  to  in 
this  paragraph  (c)(4)(i)  must  appear  near 
the  signature  line  and  must  read  as 
follows: 

By  opening  this  account  and  signing 
below,  the  account  owner  represents  and 
warrants  that  he/she/it  is  not  a  U.S.  person 
for  purposes  of  U.S.  federal  income  tax  and 
that  he/she/it  is  not  acting  for  or  on  behalf 
of  a  U.S.  person.  A  Galse  statement  or 
misrepresentation  of  tax  status  by  a  U.S. 
peraon  could  lead  to  penalties  under  U.S. 
law.  If  your  tax  status  changes  and  you 
become  a  U.S.  citizen  or  a  resident,  you  must 
notify  us  within  30  days. 

(ii)  Continuous  validity  of  declaration 
of  foreign  status  subject  to  due  diligence 
by  financial  institution.  A  declaration  of 
foreign  status  described  in  paragraph 
(c)(4)(i)  of  this  section  does  not  expire 
if  the  financial  institution  complies  with 
the  mailing  requirement  described  in 
paragraph  (c)(4)(iii)  of  this  section, 
unless  the  financial  institution  becomes 
aware  of  circumstances  indicating  that 
the  customer  may  be  a  U.S.  person 
(including  indications  described  in 


§  1.1441-7(b)(2Kii).  dealing  with  due 
diligence  standards  applicable  to 
financial  institutions).  If  circumstances 
indicate  that  the  customer  may  be  a  U.S. 
person,  then  the  financial  instituticm 
may  rely  on  the  foreign  status  of  the 
customer  only  if  it  obtains  dociunentary 
evidence  from  the  cxistomer  that  is 
described  in  paragraph  (c)(1)  of  this 
section  or  a  beneficial  withholding 
certificate  described  in  §  1.1441- 
l(e)(2)(i).  Such  documentary  evidence 
or  certificate  does  not  expire  after  the 
three-year  validity  period  otherwise 
prescribed  for  such  documentation  but 
must  be  renewed  each  time  new 
circumstances  occur  iiulicating  that  the 
customer  may  be  a  U.S.  perMn. 

(ill)  Negative  confirmation  of  change 
of  status.  In  order  for  a  declaration  of 
fbreign  status  to  remain  valid,  the 
financial  institution  must  include  the 
following  statement  on  a  year-end 
statement  mailed  to  the  customer 

You  have  declared  to  us  that  you  are  not 
a  U.S.  person  and,  unless  you  notify  us  to  the 
contrary,  we  will  continue  to  rely  on  that 
declaration  to  treat  the  account  as  owned  by 
a  non-U.S.  person.  You  have  an  obligation  to 
notify  us  if  your  status  changes  and  you 
become  a  U.S.  citizen  or  a  U.S.  resident  A 
U.S.  person  who  bils  to  report  earnings  on 
the  accotuit  could  be  subject  to  penalties 
under  U.S.  law. 

(iv)  Special  rule  vrhen  non-renewable 
documentary  evidence  is  customary.  If  it 
is  customary  in  the  country  in  which 
the  branch  or  office  is  located  to  obtain 
dociunentary  evidence  described  in 
paragraph  (c)(1)  of  this  section,  but  it  is 
not  customary  for  such  documentary 
evidence  to  be  renewed,  then  a  payor 
must  request  such  documentary 
evidence  in  lieu  of  the  statement 
described  in  paragraph  (c)(4)(i)  of  this 
section.  All  other  requirements 
described  in  paragraphs  (c)(4)(ii)  and 
(c)(4}(iii)  of  this  section  shall  apply. 

(v)  Exception  for  existingaccounts. 
The  rules  of  paragraphs  (c)(4)(i)  and  (ivl 
of  this  section  shall  apply  only  to 
accounts  opened  on  or  after  January  1 . 
1999. 

(5)  U.S.  paytx,  U.S.  middleman.  non- 
U.S.  payor,  and  non-U.S.  middleman. 
The  terms  payor  and  middleman  have 
the  meanings  ascribed  to  them  under 
S  1.6049-4(a).  A  non-U.S.  payor  oi  non- 
US.  middleman  means  a  payor  or 
middleman  other  than  a  U.S.  payor  or 
U.S.  middleman.  The  term  U.S.  payor  or 
U.S.  middleman  means — 

(i)  A  person  described  in  section 
7701(a)(30)  (including  a  foreign  branch 
or  office  of  such  person); 

(ii)  The  government  of  the  United 
States  or  the  government  of  any  State  or 
political  subdivision  thereof  (or  any 


agency  or  instrumentality  of  any  of  the 
foregoing); 

(iii)  A  controlled  foreign  corporation 
within  the  meaning  of  section  957(a); 

(iv)  A  foreign  partnership,  if  at  any 
time  during  its  tax  year,  one  or  more  of 
its  partners  are  U.S.  persons  (as  defined 
in  §  1.1441-l(c)(2))  who.  in  the 
aggregate  hold  more  than  50  percent  of 
the  income  or  capital  interest  in  the 
partnership  or  if.  at  any  time  during  its 
tax  year,  it  is  engaged  in  the  conduct  of 
a  trade  or  business  in  the  United  States; 

(v)  A  foreign  person  50  percent  or 
more  of  the  gross  income  of  which,  from 
all  sources  for  the  three-year  period 
ending  with  the  close  of  its  taxable  year 
preceding  the  collection  or  pa)rment  (or 
such  part  of  such  period  as  the  person 
has  been  in  existence),  was  efiiectively 
connected  with  the  conduct  of  trade  or 
business  within  the  United  States;  or 

(vi)  A  U.S.  branch  of  a  foreign  bank 
or  a  foreign  insurance  company 
described  in  §  1.1441-l(b)(2)(iv). 

(6)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraphs 
(b)  and  (c)  of  this  section: 

Ezampk  1.  PC  is  a  foreign  corporation  that 
is  not  engaged  in  a  trade  or  business  in  the 
United  States  during  the  current  calendar 
year.  D,  an  individual  who  is  a  resident  and 
citizen  of  the  United  States,  holds  a 
registered  obligation  issued  by  FC  in  a  public 
ofibring.  Interest  is  paid  oq  the  obligation 
within  the  United  States  by  DC,  a  U.S. 
corporation  that  is  the  designated  paying 
agent  of  PC.  D  does  not  have  an  account  with 
DC.  Although  interest  paid  on  the  obligation 
issued  by  FC  is  foreign  source,  tlie  interest 
paid  by  DC  to  D  is  considered  to  be  interest 
for  purposes  of  information  reporting  under 
section  6049  because  it  is  paid  in  the  United 
SUtes. 

Example  2.  Th^acts  are  the  same  as  in 
Example  1  except  that  D  is  a  nonresident 
alien  individual  who  has  himished  DC  with 
a  Form  W-8  in  accordance  with  the 
provisions  of  5 1.1441-l(e)(l)(ii).  By  reason 
of  paragraph  (b)(12)  of  tliis  section,  the 
payment  of  interest  by  DC  to  D  is  not 
considered  to  be  a  payment  of  interest  for 
purposes  of  information  reporting  under 
section  604B.  Therefore.  DC  is  not  required 
to  make  an  information  return  under  section 
6049. 

Example  3.  The  facts  are  the  same  as  in 
Example  2  except  that  D  has  not  furnished 
a  Form  W-8  and  DC  pays  interest  on  the 
obligation  at  its  branch  outside  the  United 
States.  The  payment  of  interest  by  DC  to  D 
is  not  considered  to  be  a  ftayment  of  interest 
for  purposes  of  information  reporting  under 
section  6049  because  DC,  although  a  U.S. 
person  is  not  a  middleman  or  a  payor  within 
the  meaning  of  §  1.6049-4(a)  and  (fM4).  Thus, 
the  amount  is  described  in  paragraph  (b)(6) 
of  this  section.  Therefore,  DC  is  not  required 
to  make  an  information  return  under  section 
6049. 

Example  4.  The  facts  are  the  same  as  in 
Example  Jexcept  that  the  obligation  of  FC 
is  held  in  a  custodial  account  for  D  by  FB. 
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a  foreign  branch  of  a  U.S.  financial 
institution.  By  reason  of  paragraph  (c)(5)  of 
this  section.  FB  is  considered  to  be  a  U.S. 
middleman.  Therefore,  FB  is  required  to 
make  an  information  retiuTi  unless  FB  may 
treat  D  as  a  beneficial  owner  tiiat  is  a  foreign 
person  in  accordance  with  the  provisioos  of 
Sl.l441-l(e)(lKii). 

Example  5.  The  bets  are  the  same  as  in 
Example  4  except  tliat  the  FC  obligation  is 
held  for  D  by  NC.  in  a  custodial  account  at 
NC's  foreign  branch.  NC  is  a  foreign 
corporation  that  is  a  non-U.S.  middleman 
described  in  paragraph  (c)(5)  of  this  section. 
Under  paragraph  (b)(6)  of  this  section,  the 
payment  by  NC  to  D  is  not  considered  to  be 
a  payment  of  interest  for  purposes  of  section 
6049.  Therefore,  NC  is  not  required  to  make 
an  information  return  under  section  6049 
with  respect  to  the  payment 

(d)  Determination  of  status  as  1/.S.  or 
foreign  payee  and  applicable 
presumptions  in  the  absence  of 
documentation— (1)  Identifying  the 
payee.  The  provisions  of  S  1.1441- 
1(b)(2)  shall  apply  (by  substituting  the 
term  payor  for  the  term  withholding 
agent)  to  identify  the  payee  for  purposes 
of  this  section  (and  other  sections  of 
regulations  under  this  chapter  to  which 
this  paragraph  (d)(1)  applies),  except  to 
the  extent  provided  in  this  paragraph 
(d)(1)  in  the  case  of  payments  of 
amounts  that  are  not  subfect  to 
withholding  under  chapter  3  of  the 
Code.  Amounts  are  not  subfect  to 
withholding  under  chapter  3  of  the 
Code  if  they  are  not  included  in  the 
definition  of  amounts  subject  to 
withholding  under  §  1.1441-2(a)  (e.g.. 
deposit  interest  with  foreign  branches  of 
U.S.  banks,  foreign  source  income,  or 
broker  proceeds).  The  exceptions  to  the 
application  of  §  1.1441-l(b)(2)  to 
amounts  that  are  not  subject  to 
withholding  under  chapter  3  of  the 
Code  are  as  follows: 

(i)  The  provisions  of  §  1.144 1- 
l(b)(2)(ii),  dealing  with  payments  to  a 
U.S.  agent  of  a  foreign  person,  shall  not 
apply.  Thus,  a  payment  to  a  U.S.  agent 
of  a  foreign  person  is  treated  as  a 
payment  to  a  U.S.  payee. 

(ii)  Payments  to  U.S.  branches  of 
certain  banks  or  insurance  companies 
described  in  §  1.1441-l(b)(2)(iv)  shall  be 
treated  as  payments  to  a  foreign  payee, 
irrespective  of  the  foct  that  the  U.S. 
branch  may  have  arranged  with  the 
payor  to  be  treated  as  a  U.S.  person  for 
pa3rnient8  of  amounts  subject  to 
withholding  and  irrespective  of  the  fact 
that  the  branch  is  treated  as  a  U.S.  payor 
for  purposes  of  paragraph  (c)(5)  of  this 
section. 

(2)  Presumptions  ofU.S.  or  foreign 
status  in  the  absence  of 
documentation — (i)  In  general.  For 
purposes  of  this  section  (and  other 
sections  of  regulations  under  this 


chapter  to  which  this  paragraph  (d)(2) 
applies),  the  provisions  of  §  1.1441-r 
l(b)(3)(i),  (ii),  (iu).  (vii),  (viii).  and  (ix) 
shall  apply  (by  substituting  ^e  term 
payor  for  the  term  withholding  agent)  to 
determine  the  status  of  a  payee  as  a  U.S. 
or  a  foreign  person  and  its  relevant 
characteristics  (e.g.,  as  an  owner  or 
intermediary,  or  as  an  individual, 
corporation,  or  flow-through  entity), 
irrespective  of  whether  the  payments 
are  subject  to  withholding  under 
chapter  3  of  the  Code.  In  addition,  the 
rules  of  S  1.1441-l(b)(2)(vii)  shall  apply 
for  purposes  of  determining  when  a 
payment  can  reliably  be  associated  with 
dociunentation,  by  substituting  the  term 
payor  for  the  term  withholding  agent. 
For  this  purpose,  the  documentaiy 
evidence  described  in  paragraph  (cM4) 
of  this  section  can  be  treated  as 
documentation  with  which  a  payment 
can  be  associated. 

(ii)  Grace  period  in  the  case  of  indicia 
of  a  foreign  payee.  When  the  conditions 
of  this  paragraph  (dM2)(ii)  are  satisfied, 
the  30-day  grace  period  provisions 
under  section  3406(e)  shall  not  apply 
and  the  provisions  of  this  paragraph 
(d)(2)(ii)  shall  apply  instead.  A  payor 
that,  at  any  time  diuing  the  grace  period 
described  in  this  paragraph  (d)(2)(ii), 
credits  an  account  with  amounts 
reportable  under  section  6042.  604S.  or 
6049  with  respect  to  publicly  traded 
securities,  or  under  section  6050N  in  the 
case  of  royalties  from  a  unit  investment 
trust  that  are  (or  were  upon  issuance) 
publicly  offered  and  are  registered  with 
the  Securities  and  Exchange 
Commission  under  the  Securities  Act  of 
1933  (15  U.S.C.  77a)  may,  instead  of 
treating  the  account  as  owned  by  a  U.S. 
person  and  applying  backup 
withholding  under  section  3406. 
choose,  in  its  discretion,  to  treat  the 
account  as  owned  by  a  foreign  person  if, 
at  the  beginning  of  the  grace  period,  the 
address  that  the  payor  has  in  its  records 
for  the  account  holder  is  in  a  foreign 
country,  the  payor  has  been  furnished 
the  information  contained  in  a 
withholding  certificate  described  in 
§  1.1441-l(e)(2)(i)  or  (3)(i)  (by  way  of  a 
focsimile  copy  of  the  certificate  or  other 
non-qualified  electronic  transmission  of 
the  iiifonnation  required  to  be  stated  on 
the  certificate),  or  die  payor  holds  a 
withholding  certificate  that  is  no  longer 
reliable.  In  the  case  of  a  newly  opened 
account,  the  grace  period  begins  on  the 
date  that  the  payor  first  credits  the 
account  In  the  case  of  an  existing 
account  for  which  the  payor  holds  a 
Form  W-8  or  documentary  evidence  of 
foreign  status,  the  grace  period  begins 
on  the  date  that  the  payor  first  ocKdits 
the  account  after  the  existing 


documentation  held  with  regard  to  the 
account  can  no  longer  be  relied  upon 
(other  than  because  the  validity  period 
described  in  §  1.1441-l(e)(4)(ii)(A)  has 
expired).  A  new  account  shall  be  treated 
as  an  existing  account  if  the  account 
holder  already  holds  an  account  at  the 
branch  location  at  which  the  new 
account  is  opened.  It  shall  also  jie 
treated  as  an  existing  account  if  an 
account  is  held  at  another  branch 
location  if  the  institution  maintains  a 
coordinated  account  information  system 
described  in  §  1.144 1-1  (e)(4)(ix).  The 
grace  period  terminates  on  the  earlier  of 
the  close  of  the  90th  day  from  the  date 
on  which  the  grace  period  begiDs,  the 
date  that  the  documentation  is 
provided,  or  the  last  day  of  the  calendar 
year  in  which  the  grace  period  begins. 
The  grace  period  also  terminates  when 
the  remaining  balance  in  the  account 
(due  to  withdrawals  or  otherwise)  is  less 
than  31  percent  of  the  total  amounts 
credited  since  the  beginning  of  the  grace 
period  that  would  be  subject  to  backup 
withholding  if  the  provisions  of  this 
paragraph  (d)(2)(ii)  did  not  apply.  At  the 
end  of  the  grace  period,  the  payor  shaU 
treat  the  amounts  credited  to  the 
account  during  the  grace  period  as  paid 
to  a  U.S.  or  foreign  payee  depending 
upon  whether  documentation  has  been 
furnished  and  the  nature  of  any  such 
documentation  furnished  upon  which 
the  payor  may  rely  to  treat  the  account 
as  owned  by  a  U.S.  or  foreign  payee.  If 
the  documentation  has  not  been 
received  on  or  before  the  date  of 
expiration  of  the  grace  period,  the  payor 
may  also  apply  the  presumptions 
described  in  this  paragraph  (d)  to 
amoimts  credited  to  the  account  after 
the  date  on  which  the  grace  period 
expires  (until  such  time  as  the  payor  can 
reliably  asspciate  the  documentatioa 
with  amounts  credited).  See 
§  31.6413(a)-3(a)(l)(iv)  of  this  chapter 
for  treating  backup  withheld  amounts 
under  section  3406  as  erroneously 
Mrithheld  when  the  documentation 
establishing  foreign  status  is  furnished 
prior  to  the  end  of  the  calendar  year  in 
which  backup  withholding  occurs.  If  the 
provisions  of  this  paragraph  (d)(2)(ii) 
apply,  the  provisions  of  §  31.3406(d]h-3 
of  this  chapter  shall  not  apply.  For 
purposes  of  this  paragraph  (d)(2)(ii),  an 
account  holder's  reinvestment  of  gross 
proceeds  of  a  sale  into  other  instruments 
constitutes  a  withdrawal  and  a  non- 
qualified electronic  transmission  of 
information  on  a  withholding  certificate 
is  a  transmission  that  is  not  in 
accordance  with  the  provisions  of 
S  1.1441-l(eM4)(iv).  See  §  l.lD92(d>-l 
for  a  definition  of  the  term  publicly 
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traded  for  purposes  of  this  paragraph 
(dK2)(ii). 

(iii)  Joint  owners.  AmountsjMid  to 
acxounts  held  jointiy  for  which  a 
certificate  or  documentation  is  required 
as  a  condition  for  being  exempt  from 
reporting  under  paragraph  (b)  of  this 
section  are  presumed  made  to  U.S. 
payees  wi;io  are  not  exempt  recipients  if, 
prior  to  payment,  the  payor  cannot 
reliably  associate  the  payment  either 
with  a  Form  W-S  furnished  by  one  of 
the  joint  owners  in  the  manner  required 
in  §§31.3406(d)-l  through  31.3406(d)-5 
of  this  chapter,  or  with  dociunentation 
described  in  paragraph  (b)(12)  of  this 
section  furnished  by  each  joint  owner 
upon  which  it  can  rely  to  treat  each 
joint  owner  as  a  foreign  payee  or  foreign 
beneficial  ovmm.  For  purposes  of 
applying  this  paragraph  (d)(2)(iii],  the 
grace  period  described  in  paragraph 
(d)(2)(ii)  of  this  section  shall  apply  only 
if  ^h  payee  qualifies  for  such  grace 
period. 

(3)  Payments  to  foreign 
intermediaries — (i)  Payments  of 
amounts  subject  to  withholding  under 
chapter  3  of  the  Internal  Revenue  Code. 
In  the  case  of  payments  of  amounts  that 
are  subject  to  withholding  luider 
chapter  3  of  the  Code,  the  provisions  of 
§1.1441-l(b)  (2)(v)  and  (3Kv)  shall 
apply  (by  substituting  the  term  payor  tar 
the  term  withholding  agent)  to  identify 
the  payee  and  determine  the  applicable 
presumptions  for  piuposes  of  this 
section  (and  other  sections  of 
regulations  under  this  chapter  to  which 
this  paragraph  (d)(3)  applies). 

(iij  Payments  of  amounts  not  subject 
to  withholding  under  chapter  3  of  the 
Internal  Revenue  Code.  Amounts  that 
are  not  subject  to  withholding  under 
chapter  3  of  the  Code  that  the  payor  may 
treat  as  paid  to  a  foreign  intermediary  in 
accordance  with  §  1.1441-l(b)(3)(v)(A) 
sbrall  be  treated  as  made  to  aif  exempt 
recipient  described  in  §  1.6049- 
4(cXl)(ii)  (M).  (O).  (P).  or  (Q)  except  to 
the  extent  that  the  payor  has  actual 
knowledge  that  any  person  for  whom 
the  intermediary  is  collecting  the 
payment  is  a  U.S.  person  who  is  not  an 
exempt  recipient.  In  the  case  of  such 
actual  knowledge,  the  payor  shall  treat 
the  payment  that  it  knows  is  allocable 
to  such  U.S.  person  as  a  payment  to  a 
U.S.  payee  who  is  not  an  exempt 
recipient  If  the  payor  does  not  have 
sufficient  reliable  information  regarding 
the  portion  of  the  payment  to  the  foreign 
intermediary  that  is  allocable  to  such 
presumed  U.S.  payee,  then  the  payor 
shall  treat  the  maximum  portion  of  the 
payment  that  could  be  allocable  to  such 
presumed  U.S.  payee  as  so  allocable. 

(iii)  Special  rule  for  payments  of 
certain  short-term  original  issue 


discount  and  bartk  deposit  interest — (A) 
General  rule.  A  payment  of  U.S.  source 
original  issue  discount  on  an  obligation 
with  a  maturity  from  the  date  of  issue 
of  183  days  or  less  (short-term  ODD) 
described  in  sections  871(g)(1)(B)  or 
881(a)(3)  or  of  U.S.  source  interest 
(including  original  issue  discoimt)  on 
deposits  with  banks  and  other  financial 
institutions  described  in  sections 
871(i)(2)(A)  or  881(d)  that  the  payor  may 
treat  as  paid  to  a  foreign  intermediary  in 
accordance  with  the  provisions  of 
§  1.1441-l(b)(3)(v)(A)  shall  be  treated  as 
paid  to  an  exempt  recipient  only  to  the 
extent  that  the  payor  can  treat  the 
payment  as  made  to  a  foreign  person 
that  is  a  beneficial  ownw  in  accordance 
with  the  provisions  of  §  1.1441- 
l(e)(l)(ii),  or  can  treat  as  a  payment  to 
a  U.S.  beneficial  owner  in  accordance 
with  the  provisions  of  §  1.1441-l(d)(4) 
(except  to  the  extent  that  the  payment 
is  associated  with  a  Form  W-9 
described  in  §  1.1441-l(d)(2)  relating  to 
a  U.S.  payee  who  is  not  an  exempt 
recipient),  or  can  rely  on  the  payee's 
claim  that  the  payee  assumes 
withholding  responsibility  in 
accordance  with  §  1.1441-l(e)(5)(iv). 
(B)  Payee  has  not  furnished  reliable 
documentation.  If  the  payment  is  made 
to  a  person  described  in  §  1.6049- 
4(c)(l)(ii)  that  the  payor  may  treat  as  an 
exempt  recipient  without  requiring 
documentation  and  the  payor  may  not 
treat  the  payee  as  a  foreign  intermediary 
in  accordance  with  the  provisions  of 
§  1.1441-l(b}(3Xv)(A),  than  the  payee 
shall  be  treated  as  an  exempt  recipient 
only  if  the  payor  can  treat  the  person  as 
a  U.S.  person,  or  if  the  person  has 
furnished  a  certificate  as  a  U.S.  branch 
described  in  §  1.1441-l(b)(2)(iv),  or  the 
person  has  furnished  a  certificate  such 
that  the  payor  can  treat  the  payment  as 
a  payment  made  to  a  foreign  person  that 
is  a  beneficial  owner,  or  if  the  payor  can 
treat  the  person  as  a  foreign  person  that 
has  furnished  an  indication  to  the  payor 
that  such  person  is  receiving  the 
payment  for  its  own  account.  A  payor 
must  treat  the  payee  as  a  foreign  person 
for  purposes  of  this  paragraph  (d)(3)(iii) 
if  the  payor  has  actual  Imowledge  of  the 
person's  employer  identification 
number  and  that  number  begins  with 
the  two  digits  "98."  if  the  payor's 
communications  with  the  person  are 
mailed  to  an  address  in  a  foreign 
country,  or  if  the  payment  is  made 
outside  the  United  States  (as  defined  in 
paragraph  (e)  of  this  section).  The  payor 
may  treat  as  a  U.S.  person  any  person 
not  described  in  the  preceding  sentence 
for  purposes  of  this  paragraph  (d)(3)(iii). 
If  the  payee  is  treated  as  a  foreign 
person  under  this  paragraph 


(d)(3)(iii)(B),  it  must  be  treated  as  not 
acting  for  its  own  account  unless  it 
furnishes  an  indication  of  beneficial 
ownership  in  any  manner  that  the  payor 
and  the  person  may  choose,  provided 
the  indication  is  documented  in  the 
payor's  records.  The  indication  is  not 
required  to  be  under  penalties  of 
perjury.  The  provisions  of  this 
paragraph  (d)(3)(iii)  shall  not  apply  to 
deposits  with  bcmks  and  other  financial 
institutions  that  remain  on  deposit  for  a 
period  of  two  weeks  or  less,  to  amounts 
of  original  issue  discoimt  arising  from  a 
sale  and  repurchase  transaction  that  is 
completed  within  a  period  of  two  weeks 
or  less,  or  to  amounts  described  in 
paragraphs  (b)(7),  (10)  and  (11)  of  this 
section  (relating  to  certain  obligations 
issued  in  bearer  form). 

(iv)  Examples.  The  rules  of  this 
paragraph  (d)(3)  are  illustrated  by  the 
following  example: 

Example  l.  A  payor,  X,  makes  a  payment 
to  Y  of  U.S.  source  interest  on  debt 
obligationg  issued  prior  to  July  18, 1984. 
Therefore,  the  interest  does  not  qualify  as 
portfolio  interest  under  sections  871(h)  or 
881(d).  Y  is  a  non-qualified  foreign 
intermediary  tiiat  has  furnished  to  X  a  valid 
intermediary  witiiiiolding  certificate 
described  in  §  1.1441-l(e)(3)(iii)  to  which  it 
has  attached  a  valid  Form  W-9  for  A,  and 
two  valid  beneficial  owner  Forms  W-8.  one 
for  B  and  one  for  C.  Y's  withholding 
certificate  does  not  contain  reliable 
infonnation  regarding  B  and  C's  share  of  the 
payment  B's  withholding  certificate 
(attached  to  Y's  withholding  certificate) 
indicates  that  B  is  a  foreign  pension  fund, 
exempt  from  U.S.  tax  under  the  U.S.  income 
tax  treaty  with  Country  T.  C's  withholding 
certificate  (attached  to  Y's  withholding 
certificate)  indicates  that  C  is  a  foreign 
corporation  not  entitled  to  a  reduced  rate  of 
withholding.  Under  paragraph  (b)(12)  of  this 
section,  X  may  rely  on  the  witliholding 
certificates  to  determine  the  status  of  A,  B. 
and  C  for  purposes  of  deciding  whether  the 
amounts  paid  are  interest  within  the  meaning 
of  this  section.  However,  because  X  cannot 
reliably  determine  how  much  of  the  payment 
is  allocable  to  B  and  C.  it  must  presume 
under  paragraph  (d)(3)(i)  of  this  section  and 
S  1.1441-l^)(3)(vKC)  that  80  percent  of  the 
payment  (i.e.,  all  of  the  payment  less  A's 
share)  is  allocable  to  C  because  the  rate  of 
witliholding  applicable  to  the  (myment  to  C 
is  the  highest  of  the  withholding  rates 
applicable  to  B  and  C.  Thus,  based  on  such 
presumption,  X  may  treat  C  as  a  foreign 
payee  under  paragraph  (b)(12)  of  this  section 
and,  therefore,  may  treat  the  payment  as  not 
being  interest  reportable  under  §  1.6049— 4(a). 

Example  2.  The  facts  are  the  same  as  in 
Example  I,  except  that  X  can  reliably 
determine  C's  allocable  share,  but  cannot 
reliably  determine  A's  and  B's  share.  No 
withholding  is  required  under  chapter  3  of 
the  Code  or  under  section  3406  on  the 
payment  to  A  or  B  since  A  is  a  U.S.  person 
who  has  furnished  a  valid  Form  W-9  and  B    - 
is  an  exempt  recipient  (as  defined  in 
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§  1.6049-4(c)(l)(u)(B))  and  a  foreign  tax- 
exempt  organization  exempt  from  chapter  3 
withholding  (see  §  11441-9).  However.  X 
estimates  that  A,  as  a  U.S.  person,  is  subject 
to  a  higher  U.S.  tax  liability  with  respect  to 
the  payment  than  B  is,  since  B  is  a  foreign 
tax-exempt  organization.  Therefore.  X  must 
presume  under  paragraph  (d)(3)(i)  of  this 
section  and  §  1.144 1-1  (b)(3)(v)(C)  that  70 
percent  of  the  payment  (i.e.,  all  of  the 
payment  less  C's  share)  is  allocable  to  A 
Consequently.  X  must  report  all  of  the 
payment  on  the  Form  1099  filed  for  A  under 
Sl.6049-4(a). 

Example  3.  A  payor,  X,  makes  a  payment 
of  foreign  source  interest  to  Y.  a  non- 
qualified foreign  intermediary  that  has 
furnished  an  intermediary  withholding 
certificate  described  in  §  l.l441-l(eK3)(iii)  to 
which  it  has  attached  a  withholding 
certificate  described  in  §  1.1441-l(eM3Hiii) 
for  Z,  that  is  also  a  non-qualified  foreign 
intermediary.  Beneficial  owner  certificates 
are  attached  to  Z's  certificate.  Under 
paragraph  (d)(1)  of  this  section,  X  must  rely 
on  the  provisions  of  §  1.144l-l(b)(2)(v)  to 
treat  the  pajrment  as  made  to  the  persons 
whose  withholding  certificates  are  attaclied 
to  Z's  certificate  to  the  extent  both  Y  and  Z 
have  reliably  certified  in  accordance  with  -- 
%  1.1441-l(e)(3)(iu)(D)  that  the  certificates 
that  each  of  them  has  attached  to  their 
respective  intermediary  witlihoiding 
certificate  represent  all  of  the  persons  to 
whom  the  intermediary  withholding 
certificate  relates.  X  must  rely  on  the 
provisions  of  §  1.1441-l(b)(2)(v)  even  though 
the  payment  is  not  an  amount  subject  to 
withholding  under  chapter  3  of  the  Code. 

Exanqila  4.  A  payor,  X,  makes  a  payment 
to  Y  of  foreign  source  interest  and  U.S. 
source  dividends.  Y  has  furnished  to  X  a 
qualified  intermediary  witiiholding 
certificate  described  in  §  l.l441-l(e)(3)(ii)  for 
itself.  Y  indicates  that  10  percent  of  each  type 
of  payments  is  allocable  to  the  category 
described  in  §  1.1441-l(e)(5Kv)(B)(3), 
relating  to  assets  owned  by  persons  for  whom 
the  qualified  intermediary  does  not  hold  the 
documentation.  X  has  no  actual  knovvledge 
that  the  persons  owning  the  assets  are  U.S. 
persons.  With  respect  to  the  payment  of 
foreign  source  interest  (an  amount  that  is  not 
subject  to  withholding  under  chapter  3  of  the 
Code),  X  must,  under  paragraph  (d)(3)(ii)  of 
this  section,  treat  the  payment  as  made  to  a 
foreign  pa3ree.  Such  treatment  is  effective  for 
purposes  of  paragraph  (b)(12)  of  this  section, 
meaning  that  the  10-percent  amount  is  not 
treated  as  interest  for  purposes  of  reporting 
under  $  1.6049-4(a).  With  respect  to  the 
amount  of  U.S.  source  dividends,  X  must, 
under  paragraph  (d)(3)(i)  of  this  section,  treat 
the  payment  as  made  to  a  foreign  payee 
(based  upon  paragraph  (d)(3)(i)'s  cross- 
reference  to  §  1.1441-l(b)(3)(v)(B)).  Such 
treatment  is  effective  for  purposes  of 
$  1.6042-3(b)(l)(iii).  meaning  that  the  10-       - 
percent  amount  is  not  treated  as  a  dividend 
for  purposes  of  reporting  under  §  1.6042-2(a). 

Example  S.  A  payor.  X.  makes  a  payment 
of  foreign  source  interest  to  Y,  a  non- 
qualified foreign  intermediary  that  has 
furnished  an  intermediary  withholding 
certificate  described  in  §  1.1441-l(eK3)(iii)  to 
which  it  has  attached  beneficial  owner  Forms 


W-a  In  its  withholding  certificate,  Y 
represents  to  X  that  30  percent  of  the 
payment  is  allocable  to  a  U.S.  person  who 
has  not  furnished  a  Form  W-9  and  whom  Y 
cannot  treat  as  an  exempt  recipient.  Under 
paragraph  (d)(3)(ii)  of  tiiis  section,  X  must 
treat  70  percent  of  the  payment  as  made  to 
a  foreign  payee.  X.  however,  may  not  rely  on 
the  rule  of  paragraph  (d)(3)(ii)  of  this  section 
to  treat  the  remainder  of  the  payment  as 
made  to  a  foreign  ftayee  because  X  has  actual 
knowledge  that  the  remainder  of  the  payment 
is  allocable  to  a  U.S.  person.  Under 
paragraph  (d)(3)(ii)  of  this  section,  X  must 
treat  30  percent  of  the  payment  as  made  to 
a  U.S.  payee  who  is  not  an  exempt  recipient 

Example  6.  A  payor.  X.  holds  a  valid 
witliholding  certificate  from  Y,  a  qualified 
intermediary,  with  which  it  reliably 
associates  payments  made  to  A.  a  U.S. 
individual  who  maintains  an  account 
relationship  with  Y  and  who  has  furnished 
a  valid  Form  W-9  to  Y.  Y  has  furnished  A's 
Form  W-9  to  X  who  has  set  up  a  separate 
account  for  those  assets  held  in  Y's  name, 
and  which  Y  has  indicated  are  allocable  to 
A  The  assets  consist  of  10,000  shares  of 
stock  of  domestic  corporation  T,  publicly. 
traded  on  a  U.S.  stock  exchange.  When 
dividends  are  paid  on  the  T  stock  held  in  the 
Y/A  account,  X  credits  the  dividend  amounts 
to  the  account  and  reports  the  dividend 
amounts  credited  to  that  account  on  a  Form 
1099-DrV  under  section  6042,  treating  A  as 
the  payee  in  accordance  with  paragraph 
(d)(1)  of  this  section  (cross-referencing 
§1.1441-l(b)(2)(v)).  When  A  later  instructs  Y 
to  sell  the  shares.  X  effects  the  sale  and 
credits  the  Y/A  account  with  the  gross 
proceeds  from  the  sale  of  10.000  shares  of  the 
T  stock.  Under  %  1.6045-1  (c)(2)  and 
paragraph  (dH3)(ii)  of  this  section.  X  must 
report  the  gross  proceeds  credited  to  the  Y/ 
A  account  on  a  Form  1099— B  made  in  the 
name  of  A  since  it  has  actual  knowledge  that 
the  gross  proceeds  are  paid  to  a  U.S.  person 
who  is  not  an  exempt  recipient  See  section 
1.604  5-l(g)(3)(iv). 

Example  7.  A  payor,  X,  holds  a  vaUd 
withholding  certificate  from  Y,  a  non- 
qualified intermediary,  and  can  reliably 
associate  a  payment  of  U.S.  short-term  OID 
and  proceeds  from  the  sale  of  shares  with  the 
certificate.  Y  has  not  attached  any  certificates 
or  documentary  evidence  to  its  certificate 
and  informs  X  that  the  payment  is  allocable 
to  persons  for  whom  it  holds  no 
documentation.  Under  paragraph  (dM3)(iii)  of 
this  section.  X  must,  for  purposes  of  this 
section  and  section  3406,  treat  the  payment 
of  short-term  OID  as  made  to  a  U.S.  payee 
who  is  not  an  exempt  recipient  However, 
under  paragraph  (d)(3)(ii)  of  this  section,  the 
pajrment  of  gross  proceeds  from  the  sale  of 
shares  is  treated  as  made  to  a  foreign  payee. 
X  must  rely  on  this  treatment  for  purposes  of 
determining  its  reporting  obligations  under 
section  6045  and  the  regulations  under  that 
section  (see  §  1.6045-l^(l)(i))  and. 
consequendy,  its  withholding  obligations 
under  section  3406  and  the  regulations  under 
that  section. 

(4)  Determination  of  partnership  and 
partners  status  in  the  absemx  of 
documentation — (i)  Payments  of 


amounts  subject  to  withholding  tinder 
chapter  3  of  the  Internal  Revenue  Code. 
In  the  case  of  payments  of  amounts  that 
are  subject  to  withholding  under 
chapter  3  of  the  Code,  the  provisions  of 
§§  1.1441-1  Cb)(3)(ii)  and  1.1441-5(cKD, 
and  (d)  shall  apply  (by  substituting  the 
term  payor  for  the  term  withholding 
agent)  to  detennine  the  status  of  the 
payee  as  a  partnership,  as  a  domestic  or 
foreign  partnership,  and  the  status  of  its 
partners  for  purposes  of  this  section 
(and  other  sections  of  r^ulati(His  under 
this  chapter  to  which  thk  paragraph 
(d)(4)  applies). 

(ii)  Ptiyments  of  amounts  not  subject 
to  withholding  under  chapter  3  of  the 
Internal  Revenue  Code.  In  the  case  of 
amounts  that  are  not  subject  to 
withholding  under  chapter  3  of  the 
Code,  the  provisions  of  §§  1.1441- 
l(b)(3)(ii)  and  1.1441-S(c)(l),  and  (d) 
shall  abo  apply  (by  substituting  the 
term  payor  for  the  term  withholdirtg 
agent),  subject  to  the  follo%ving 
exceptions — 

(AJ  If,  in  the  absence  of 
documentation,  the  payor  treats  the 
payee  as  a  partnership  in  accordance 
with  the  presiunptions  set  forth  in 
S  1.144 l-l(bH3Mii),  the  presumptions  of 
§  1.1441-5(d)(2)  shall  not  apply  to  bieat 
the  partuOTship  as  a  foreign  partnership; 
instead,  the  person  treated  as  a 
partnership  shall  be  presumed  to  be  a 
domestic  partnership;  and 

(B)  In  the  case  of  payments  described 
in  §1.1441-5(d)(3)(i)  (dealing  with 
lacldng  or  unreliable  documentation 
regarding  the  status  of  partners)  or  in 
§  1.1441-5(d)(3)(iii),  dealing  with 
lacking  or  unreliable  information 
regarding  the  number  of  partners 
represented  by  the  withholding 
certificate),  the  partners  are  presumed  to 
be  U.S.  payees  who  are  not  exempt 
recipients  and  not  foreign  payees. 

(5)  Presumptions  for  payments  to  or 
by  foreign  trusts  or  estates.  (Reserved) 

(e)  Determination  of  whether  amounts 
are  considered  paid  outside  the  United 
States — (1)  In  general.  For  purposes  of 
section  6049  and  this  section,  an 
amount  is  considered  to  be  paid  by  a 
payor  or  middleman  outside  the  United 
States  if  the  payor  or  middleman 
completes  the  acts  necessary  to  effect 
payment  outside  the  United  States.  See 
paragraphs  (e)(2),  (3),  and  (4)  of  this 
section  for  further  clarification  of  where 
amounts  are  considered  paid.  A 
payment  shaU  not  be  considered  to  be 
made  within  the  United  States  for 
purposes  of  section  6049  merely  by 
reason  of  the  fact  that  it  is  made  on  a 
draft  drawn  on  a  United  States  bank 
account  or  by  a  wire  or  other  electronic 
transfer  from  a  United  States  accoimt 
However,  without  regard  to  the  location 
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of  thft  account  from  which  the  amount 
in  drawn,  an  amount  that  is  described  in 
paragraph  (eHl)  (i)  or  (ii)  of  this  section 
and  paid  by  transfer  to  an  account 
maintained  by  the  payee  in  the  United 
States  or  by  mail  to  a  United  States 
address  is  not  considered  to  be  paid 
outside  the  United  States. 

(i)  The  amount  is  paid  by  an  issuer  or 
the  paying  agent  of  the  issuer  and  the 
obli^tion  is  either — 

(AJ  Issiied  by  a  U.S.  payor,  as  defined 
in  paragraph  (cH5)  of  this  section; 

(6)  Registered  under  the  Securities 
Act  of  1933  (15  U.S.C.  77a):  or 

(C)  Listed  on  an  exchange  that  is 
registered  as  a  national  securities 
exchange  in  the  United  States  or 
included  in  an  interdealer  quotation 
system  in  the  United  States. 

(ii)  The  amoimt  is  paid  by  a  U.S. 
middleman  (as  defined  in  paragraph 
(cHS)  of  this  section)  that,  as  a 
custodian,  nominee,  or  other  agent  of  a 
payee,  collects  the  amoimt  for  or  on 
behalf  of  the  payee. 

(2)  Amounts  paid  ¥nth  respect  to 
deposits  or  accounts  with  banks  and 
other  financial  institutions. 
Notwithstanding  paragraph  (e)(1)  of  this 
section,  an  amount  paid  by  a  bank  or 
other  fin**"^"*!  institution  with  respect 
to  a  deposit  or  with  respect  to  an 
account  with  the  institution  is 
considered  paid  at  the  branch  or  ofiBce 
at  which  the  amount  is  credited  unless 
the  amount  is  collected  by  the  financial 
institution  as  the  agent  of  the  payee. 
However,  an  amount  will  not  be 
considered  to  be  paid  at  the  branch  or 
office  where  the  amount  is  considered 
to  be  credited  unless  the  branch  or 
office  is  a  permanent  place  of  business 
that  is  regularly  maintained,  occupied, 
and  used  to  carry  on  a  hanking  or 
similar  financial  business;  the  business 
is  conducted  by  at  least  one  employee 
of  the  branch  or  office  who  is  regularly 
in  attendance  at  such  place  of  business 
during  normal  business  hours;  and  the 
Inanch  or  office  receives  deposits  and 
engages  in  one  or  more  of  the  other 
activities  described  in  §  1.864-4(c)(5)(i). 
In  addition,  an  amount  paid  by  a  bank 
or  other  financial  institution  with 
respect  to  a  deposit  or  an  account  with 
the  institution  is  not  considered  paid  at 
a  branch  or  office  outside  the  United 
States  if  the  customer  has  transmitted 
instructions  to  an  agent,  branch,  or 
office  of  the  institution  from  inside  the 
United  States  by  mail,  telefAone, 
electronic  transmission,  or  otherwise 
concerning  the  deposit  or  account 
(unless  the  transmission  from  the 
United  States  has  taken  place  in  isolated 
and  infrequent  circumstances). 

(3)  Coupon  bonds  and  discount 
obligations  in  bearer  form. 


Notwithstanding  paragraph  (e)(1)  of  this 
section,  an  amoimt  paid  with  respect  to 
a  bond  with  coupons  attached 
(including  a  certificate  of  deposit  with 
detachable  interest  coupons)  or  a 
discoimt  obligation  that  is  not  in 
registered  form  (within  the  meaning  of 
section  163(f)  and  the  regulations 
thereunder)  is  considered  to  be  paid 
where  the  coupon  or  the  discount 
obligation  is  presented  to  the  payor  or 
its  paying  agent  for  payment.  However, 
wiuout  regard  to  where  the  coupon  at 
discoimt  obligation  is  presented  for 
payment,  an  amount  paid  with  respect 
to  either  a  bond  with  coupons  attached 
or  a  discount  obligation  by  transfer  to  an 
account  maintained  by  the  payee  in  the 
United  States  or  by  mail  to  the  United 
States  is  considered  paid  in  the  United 
States  if  the  payment  is  described  in 
paragraphs  (e)(3)  (i)  and  (ii)  of  this 
section. 

(i)  The  amount  is  paid  by  an  issiier  or 
the  paying  agent  of  the  issuer  and  the 
obliration  is  either — 

{Ki  Issued  by  a  U.S.  payor,  as  defined 
in  paragraph  (c)(5)  of  this  section; 

(B)  Registered  under  the  Securities 
Act  of  1933  (15  U.S.C  77a);  or 

(C)  Listed  on  an  exchange  that  is 
registered  as  a  national  securities 
exchange  in  the  United  States  or 
included  in  a  interdealer  quotation 
system  in  the  United  States. 

(ii)  The  amount  is  paid  by  a  U.S. 
middleman  (as  defined  in  paragraph 
(c)(5)  of  this  section)  that,  as  a 
custodian,  nominee,  or  other  agent  of 
payee,  collects  the  amount  for  or  on 
behalf  Of  the  payee. 

(4)  Foreign-targeted  registered 
(^ligations.  Notwithstanding  paragraph 
(e)(1)  of  this  section,  where  the  payor  is 
the  issuer  or  the  issuer's  agent,  an 
amoimt  is  considered  paid  outside  the 
United  States  with  respect  to  a  foreign- 
targeted  registered  obligation,  as 
described  in  §  1.871-14(e)(2),  if  eith« 
the  amount  is  paid  by  transfer  to  an 
account  maintained  by  the  registered 
owner  outside  the  United  States,  or  by 
mail  to  an  address  of  the  registered 
owner  outside  the  United  States,  or  by 
credit  to  an  international  account.  For 
purposes  of  this  paragraph  (e)(4).  the 
term  international  account  means  the 
book-entry  account  of  a  financial 
institution  (within^the  meaning  of 
section  871(h)(4KB))  or  of  an 
international  financial  organization  with 
the  Federal  Reserve  Bank  of  New  York 
for  which  the  Federal  Reserve  Bank  of 
New  York  maintains  records  that 
specifically  identifies  an  international 
financial  organization  or  a  financial 
institution  (within  the  meaning  of 
section  871(b)(4)(B))  as  either  a  non- 
United  States  person  or  a  foreign  branch 


of  a  United  States  person  as  registered 
owner.  An  intemational  financial 
organization  is  a  central  bank  or 
monetary  authority  of  a  foreign 
government  or  a  public  intemational . 
organization  of  which  the  United  States 
is  a  member  to  the  extent  that  such 
central  bank,  authority,  or  organization 
holds  obligations  solely  for  its  own 
account  and  is  exempt  fit>m  tax  under 
section  892  or  895. 

(5)  Examples.  The  application  of  the 
provisions  of  this  paragraph  (e)  are 
illustrated  by  the  following  examples: 

Exampi*  1.  PC  is  a  foreign  corporation  that 
is  not  a  U.S.  payor  or  U.S.  middieman,  as 
defined  in  paragraph  (c)(5)  of  tliis  sectioo.  A 
holds  FC  coupwn  bonds  that  are  not  in 
registered  form  under  section  163(f)  and  the 
r^ulations  thereunder,  that  were  issued  by 
FC  in  a  public  oBering  outside  the  United 
States,  that  are  not  registered  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a),  and 
that  are  neither  listed  on  an  exchange  that  is 
registered  as  a  national  securities  exctiange  in 
the  United  States  nor  included  in  an 
interdealer  quotation  Systran.  DC,  a  U.S. 
corporation  that  is  engaged  in  a  commercial 
hanVing  business,  IS  the  designated  fiscal 
agent  for  FC.  FB,  a  foreign  branch  of  DC.  is 
the  designated  paying  agent  with  respect  to 
the  bonds  issued  by  FC.  A  does  not  have  an 
account  with  FB.  A  presents  a  coupon  from 
a  FC  tKind  for  payment  to  FB  at  its  office 
outside  the  United  States.  FB  pays  A  with  a 
check  drawm  against  a  bank  account 
maintained  in  the  United  States.  For 
purposes  of  section  6049,  the  place  of 
payment  of  interest  on  the  FC  bond  by  FB  to 
A  is  considered  to  be  outside  the  United 
States  under  paragraph  (e)(3)  of  this  section. 

Example  2.  The  facta  are  the  same  as  in 
Example  1  except  that  A  presents  the  coupon 
to  FB  at  its  office  outside  tlie  United  States 
with  instructions  to  transfer  funds  in 
payment  to  a  bank  account  maintained  by  A 
in  the  United  States.  FB  transfisrs  the  funds 
in  accordance  with  A's  instructions.  Evap 
though  the  amount  is  credited  to  an  account 
in  the  United  States,  the  place  of  payment  of 
interest  on  the  FC  bonds  is  considered  to  be 
outside  the  United  States  under  paragraph 
(e)(3)  of  this  section  because  the  coupon  is 
presented  for  payment  outside  the  United 
States:  because  FC  is  a  foreign  person  that  is 
not  a  U.S.  payor  or  U.S.  middleman,  as 
defined  in  paragraph  (d)(1)  of  this  sectitm; 
because  FB  is  not  acting  as  A's  agent;  and 
because  the  obligation  is  not  registered  under 
the  SecuriUes  Act  of  1933  (15  U.S.C.  77a), 
listed  on  a  securities  exchange  that  is 
registered  as  a  national  securities  exchange  in 
the  United  States,  or  included  in  an 
interdealer  quotation  system. 

P.xampto  3.  FC  is  a  foreign  corporation  that 
i»not  a  U.S.  payor  or  U.S.  middleman,  as  -- 
defined  in  paragraph  (d)(1)  of  this  section.  B. 
a  United  States  citizen,  holds  a  bond  issued 
by  FC  in  registered  form  under  section  163(f) 
and  the  regulations  thereunder  and  registered 
under  the  Securities  Act  of  1933  (15  U.S.C. 
77a).  The  lx>nd  is  not  a  foreign-targeted 
registered  obli^tion  as  defined  in  $  1.871— 
14(eM2).  DB,  a  United  SUtes  branch  of  a 
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foreign  corporation  engaged  in  the 
commercial  banking  business,  is  the  registrar 
of  the  bonds  issued  by  FC.  DB  supplies  FC 
with  a  list  of  the  holders  of  the  FC  bonds, 
biterest  on  the  FC  bonds  is  paid  to  B  and 
other  bondholders  by  checks  prepared  by  FC 
at  its  principal  ofBce  outside  the  United 
States,  and  B's  check  is  mailed  from  there  to 
his  designated  address  in  the  United  Statas. 
The  bond  is  described  in  paragraph 
(e)(l)(i)(B]  of  this  section.  The  place  of 
payment  to  B  by  FC  of  the  interest  on  the  FC 
bonds  is  considered  to  be  inside  the  United 
States  under  paragraph  (e)(1)  of  this  section. 

Example  4.  The  fects  are  the  same  as  in 
Example  3  except  that  the  checks  are 
prepared  and  mailed  in  the  United  States  by 
DC,  a  U.S.  corporation  engaged  in  the 
commercial  banking  business  that  is  the 
designated  paying  agent  with  respect  to  the 
bonds  issued  hy  FC,  and  B's  check  is  mailed 
to  his  designated  address  outside  the  United 
States.  For  purposes  of  section  6049,  the 
place  of  payment  by  IX  of  the  interest  on  the 
FC  bonds  is  considered  to  be  within  the 
United  States  under  paragraph  (e)(1)  of  this 
section. 

Example  5.  Individual  C  deposits  funds  in 
an  account  with  FB.  a  foreign  country  X 
branch  of  DB,  a  U.S.  corporation  engaged  in 
the  commercial  banking  business.  FB 
maintains  an  office  and  employees  in  foreign 
country  X,  accepts  deposits,  and  conducts 
one  or  more  of  the  other  activities  Usted  in 
S  1.864-4(c)(5)(i).  The  terms  of  C's  deposit 
provide  that  it  will  be  payable  in  six  months 
with  accrued  interest.  On  the  day  that  the 
interest  is  credited  to  C's  account  with  FB, 
C  telephones  DB  from  inside  the  United 
States  and  asks  DB  to  direct  FB  to  transfer  the 
funds  in  his  account  with  FB  to  an  account 
C  maintains  in  the  United  States  with  DB. 
Transmissions  from  the  United  States 
concerning  this  account  have  taken  place  in 
isolated  and  infrequent  circumstances.  Under 
paragraph  (e)(2)  of  is  section.  FB  is 
considered  to  have  paid  the  interest.on  C's 
deposit  outside  the  United  States. 

Example  6.  The  fects  are  the  same  as  in 
Example  5  except  that  C  has  placed  his 
deposit  with  FB  for  an  indefinite  period  of 
time.  Interest  will  be  credited  to  C's  account 
daily.  C  has  instructed  FB  to  wire  the  interest 
at  90-day  intervals  to  C's  account  with  DB 
within  the  United  States.  FB  is  considered  to 
have  paid  the  interest  credited  to  A's  account 
within  the  United  States  under  paragraph 
(e)(2)  of  this  section  because  the  regular 
crediting  of  the  account  disqualifies  the 
transmission  from  being  isolated  or 
infrequent 

Exiimple  7.  DC,  a  U.S.  corporation  engaged 
in  the  commercial  banking  business, 
maintains  FB.  a  liranch  in  foreign  country  X. 
FB  has  an  office  and  employees  in  foreign 
country  X,  accepts  deposits,  and  engages  in 
one  or  more  of  the  other  activities  listed  in 
S  1.864-4(c)(5Ki).  D.  a  United  States  citizen, 
porchases  a  certificate  of  deposit  issued  in 
1980  by  FB.  The  ceitiRcate  of  deposit  has  a 
maturity  of  20  years  and  has  detachable 
interest  coupons  payable  at  six-month 
intervals.  D  presents  some  of  the  coupdns  at 
the  U.S.  office  of  DC  and  receives  payment 
in  cash.  Because  the  coupon  is  presented  to 
DC  for  payment  within  the  United  States.  DC 


is  considered  to  have  made  the  payment 
within  the  United  States  under  paragraph 
(e)(3)  of  this  section. 

Example  8.  FB  is  recognixed  by  both 
foreign  country  X  and  by  the  Federal  Reserve 
Bank  as  a  foreign  country  X  branch  of  DC,  a 
U.S.  corporation  engaged  in  the  commercial 
banking  business.  A  local  foreign  country  X 
bank  serves  as  FB's  resident  agent  in  Country 
X.  FB  maintains  no  physical  office  or 
employees  in  foreign  country  X.  All  the 
records,  accounts,  and  transactions  of  FB  are 
handled  at  the  United  Sutes  office  of  DC  E 
deposits  funds  in  an  amount  maintained  %vith 
FB.  Interest  earned  on  the  dejMsit  is 
periodically  credited  to  E's  account  with  FB* 
by  employees  of  DC.  For  purposes  of  section 
6049.  the  place  of  payment  of  the  interest  on 
E's  deposit  with  FB  is  considered  to  be 
within  the  United  States  by  reason  of 
paragraphs  (eKl)  and  (2)  of  this  section. 

Example  9.  DC  is  a  U.S.  corporation,  a 
holds  bonds  that  were  issued  by  DC  in 
registered  form  under  section  163(f)  and  the 
regulations  thereunder  and  that  are  foreign- 
targeted  registered  obligations  as  defined  in 
§  1.871-14(e)(2).  DB.  a  commercial  banking 
business,  is  the  registrar  of  bonds  issued  by 
DC  Interest  on  the  DC  bonds  is  paid  to  a  and 
other  bondholders  by  check  prepared  by  DB 
at  its  principal  office  inside  the  United  States 
and  mailed  from  there  to  a's  address  outside 
the  United  States.  The  check  is  drawn  on  a 
United  States  account  maintained  by  DC  with 
DB  within  the  United  States.  The  place  of 
payment  to  a  by  DB  of  the  interest  on  the  DC 
bonds  is  considered  to  be  outside  the  United 
States  under  paragraph  (e)(4)  of  this  section. 
*         »         *         «         • 

(g)  Effective  date — (1)  Genera7  rule. 
The  previsions  of  paragraphs  (b)(6) 
through  (15).  (c).  (d),  and  (e)  of  this 
section  apply  to  payments  made  after 
December  31, 1998. 

(2)  Transition  rules.  A  payor  that,  on 
December  31, 1998,  holds  a  valid  Fomf' 
W-8  or  other  form  upon  which  it  is 
permitted  to  rely  to  hold  the  payee  as 
a  foreign  person  purauant  to  the 
regulations  in  effect  prior  to  January  1. 
1999  (see  26  CFR  parts  1  and  35a. 
revised  April  1. 1997).  may  treat  it  as  a 
valid  certificate  until  its  validity  expires 
under  those  regulations  or,  if  eulier, 
until  December  31. 1999.  Further,  the 
validity  of  a  Form  W-8  or  other  form 
that  is  dated  prior  to  January  1. 1998.  is 
valid  on  January  1,  1998,  and  would 
expire  at  any  time  during  1998,  is 
extended  until  December  31. 1998  (and 
is  not  extended  after  December  31. 1998 
by  reason  of  the  immediately  preceding 
sentence).  The  rule  in  this  paragraph 
(g)(2),  however,  does  not  apply  to 
extend  the  validity  period  of  a 
withholding  certificate  that  expires  in 
1998  solely  by  reason  of  changes  in  the 
circumstances  of  the  person  whose 
name  is  on  the  certificate. 
Notwithstanding  the  three  preceding 
sentences,  a  payor  may  choose  not  to 
take  advantage  of  the  transition  rule  in 


this  paragraph  (g)(2)  with  respect  to  one 
or  more  withholding  certificates  and, 
therefore,  may  require  new  withholding 
certificates  conforming  to  the 
requirements  described  in  this  section. 
Par.  43.  Section  1.6049-6  is  amended 
by: 

1.  Removing  the  language,  "a 
reasonable  facsimile  thereof  in  the  first 
sentence  of  paragraph  (d)  and  adding 
"an  acceptable  substitute"  in  its  place. 

2.  Revising  paragraph  (e)(3). 
The  reviston  reads  as  follows: 

S1.604»-6    Statements  to  recipients  of 
hitorest  payments  and  hoklars  of 
obUgallons  for  anrtbuled  original  lasue 
dlieowrt. 

•  •        •        •        • 

(e)*  •  • 

(3)  Cross-reference  to  penalty.  For 
provisions  relating  to  the  penalty 
provided  for  feilure  to  furnish  timely  a 
correct  payee  statement  required  under 
section  6049(c)  and  §  1.6049-6(a).  see 
§  301.6722-1  of  this  chapter  (Procedure 
and  Administration  Regulations).  See 
§  301.6724-1  of  this  chapter  for  the 
waiver  of  a  penalty  if  the  failure  is  due 
to  reasonable  cause  and  is  not  due  to 
willful  neglect 

*  *        •        •        • 

Par.  44.  Section  1.6049-7  is  amended 
by  revising  paragraph  (c)(4)  to  read  as 
follows: 

f1.604»-7    Returns  of  InformaUenwUi 
respect  to  REMC  regular  Interests  and 


(c)*  *  * 

(4)  A  foreign  central  bank  of  issue  (as 
defined  in  §  1.895-l(b)(l))  or  the  Bank 
for  Intemational  Settlements; 

•        •        «        »        • 

Par.  45.  In  §  1.6049-8,  paragraph  (a)  is 
amended  by  removing  the  last  two 
sentences  and  adding  four  sentences  in 
their  place  to  read  as  follows: 

§1.MM  8    Imsfest  an 
discount  paM  to  residents  of  I 

(a)  Interest  subject  to  reporting 
requirement:*  *  *  The  payor  c» 
middleman  may  rely  upon  the 
permanent  residence  address  (as 
defined  in  §  1.1441-l(e)(2Kii))  as  stated 
on  the  Form  W-8  described  in  §  1.1441- 
l(e)(2)(i)  in  order  to  determine  whether 
the  payment  is  made  to  a  Canadian 
nonresident  alien  individual.  If  the 
permanent  residence  address  stated  on 
the  certificate  is  in  Canada,  or  if  the 
payor  has  actual  knowledge  of  the 
individual's  residence  address  in 
Canada,  the  payor  must  (tresume  that 
the  individual  resides  in  Canada. 
Amounts  described  in  this  paragraph  (a) 
are  not  subject  to  backi^>  withholdiing 
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under  section  3406.  See  §  31.3406(g)- 
1(d)  of  tliis  chapter. 

Par.  46.  Section  1.6050A-1  is 
amended  by 

1.  Removing  the  language  "Form 
1099F"  each  place  it  appears  and 
adding  "Form  1099-MlSCr'  in  its  place 
in  paragraphs  (a)  introductory  text,  (a) 
concluding  text,  (b)  and  (cKl)  fint  and 
second  sentences. 

2.  Adding  paragraph  (d)  to  read  as 
foUows: 

f  1.a060A-1    Raporting  raquirsroants  oT 
illaMngboett 


(d)  Cross-reference  to  penalties.  For 
provisions  relating  to  the  penalty 
provided  for  failure  to  file  timely  a 
correct  information  return  required 
under  section  6050 A(a)  and  §  1.6O50A- 
1(a),  see  §  301.6721-1  of  this  chapter 
(Procedure  and  Administration 
Regulations).  For  provisions  relating  to 
the  penalty  provided  for  failure  to 
furnish  timely  a  correct  payee  statement 
required  under  section  6050A(b)  and 
§  1.6050A-l(c).  see  §  301.6722-1  of  this 
chapter.  See  §  301.6724-1  of  this 
chapter  for  the  waiver  of  a  penalty  if  the 
failure  is  due  to  reasonable  cause  and  is 
not  due  to  willfiil  neglect 

f  1  .e060H-1    [Amended] 

Par.  47.  Section  1.6050H-1  is 
amended  by: 

1.  Removing  the  language  §  35a. 9999- 
4T.  Q/A-5(iii)  and  adding  §  1.6049-5(c) 
in  its  place  in  paragraph  (d)(2)(ii)(A). 

2.  Removing  the  language  "§  1.6049- 
5{b)(2)(iv)  and  adding  §  1.1441-l(e)(l) 
in  its  place  in  paragraph  (d)(2)(ii)(B). 

Par.  46.  Section  1.6050N-1  is 
amended  by:         ,».^-v 

1.  Revising  the  secthm  heading. 

2.  Revising  paragraphs  (c)  and  (d). 

3.  Adding  paragraph  (e). 

The  addition  and  revisions  read  as 
follows: 

f  1  .aOSON-l    Statement  to  recipients  of 
royMiM  paid  after  December  31, 1986. 


(c)  Exempted  foreign-related  items — 
(1)  In  general.  No  return  shall  be 
required  under  paragraph  (a)  of  this 
section  for  payments  of  the  items 
described  in  paragraphs  (c)(l)(i)  through 
(iv )  of  this  section. 

(i)  Returns  of  information  are  not 
required  for  payments  of  royalties  that 
a  payor  can,  prior  to  payment,  associate 
with  documentation  upon  which  it  may 
rely  to  treat  as  made  to  a  foreign 
beneficial  owner  in  accordance  mth 
§  1.1441-l(e)(l)(ii)  or  as  made  to  a 
foreign  payee  in  accordance  with 
§  1.6049-5(dKl)  or  presiuned  to  be 


made  to  a  foreign  payee  under  §  1.6049- 
5(dM2).  (3).  (4),  or  (5).  However,  such 
payments  may  be  reportable  under 
§1.1461-l(b)and(c). 

For  purposes  of  this  paragraph 
(cKl)(i).  the  provisions  in  §  1.6049-5(c) 
(regarding  niles  applicable  to 
docmnentation  of  foreign  status  and 
definition  of  U.S.  payor  and  non-U.S. 
payor)  shall  apply.  See  §  1.1441- 
l(b)(3Hiii}(B)  and  (C)  for  special  payee 
rules  regarding  scholarships,  grants, 
pensions,  annuities,  etc.  The  provisions 
Of  §  1.1441-1  shall  apply  by  substituting 
the  term  payor  for  the  term  withholding 
agent  and  %vithout  regard  to  the  fact  that 
the  provisions  apply  only  to  amounts 
subject  to  withholding  under  chapter  3 
of  the  Internal  Revenue  Code. 

(ii)  Retiuns  of  information  are  not 
required  for  payments  of  royalties  firom 
sources  outside  the  United  States 
(determined  under  Part  I  of  subchapter 
N  and  the  regiilations  under  these 
provisions)  made  outside  the  United 
States  by  a  non-U.S.  payor  or  non-U.S. 
middleman.  For  a  definition  of  non-U.S. 
payor  or  non-U.S.  middleman,  see 
§  1.6049-5(c)(5).  For  circumstances  in 
which  a  payment  is  considered  to  be 
made  outside  the  United  States,  see 
§1.6049-5(e). 

(iii)  Returns  of  information  are  not 
required  for  payments  made  by  a  foreign 
intermediary  described  in  §  1.1441— 
l(eK3)(i)  that  it  has  received  in  its 
capacity  as  an  intermediary  and  that  are 
associated  with  a  valid  withholding 
certificate  described  in  §  1.1441- 
l(e)(3)(ii)  or  (iii)  and  payments  made  by 
a  U.S.  branch  of  a  foreign  bank  or  of  a 
{Q^ign  insurance  company  described  in 
S  1.1441-l(b)(2)(iv)  that  are  associated 
with  a  valid  withholding  certificate 
described  in  §  1.1441-l(e)(3)(v),  which 
certificate  the  intermediary  or  branch 
has  furnished  to  the  payor  or 
middleman  from  whom  it  has  received 
the  payment,  unless,  and  to  the  extent, 
the  intermediary  or  branch  knows  that 
the  payments  are  required  to  be  reported 
and  were  not  so  reported. 

(2)  Definitions— (i)  Payor.  For 
purposes  of  this  section,  the  term  payor 
shall  have  the  meaning  ascribed  to  it 
under  §1.6049-4(a). 

(ii)  Joint  owners.  Amoimts  paid  to 
joint  owners  for  which  a  certificate  or 
documentation  is  required  as  a 
condition  for  being  exempt  from 
reporting  under  this  paragraph  (c)  of 
this  section  are  presumed  made  to  U.S. 
payees  who  are  not  exempt  recipients  if, 
prior  to  payment,  the  payor  cannot 
reliably  associate  the  payment  either 
with  a  Form  W-9  furnished  by  one  of 
the  joint  owneia  in  the  maimer  required 
in  §§  31.3406(d)-l  tiuough  31.3406(d)-5 
of  this  chapter,  or  with  dociunentaticm 


described  in  paragraph  (c)(lKi)  of  this 
section  furnished  by  each  joint  owner 
upon  which  it  can  rely  to  treat  each 
joint  owner  as  a  foreign  payee  or  foreign 
beneficial  owner.  For  purposes  of 
applying  this  paragraph  (c)(2)(ii).  the 
grace  period  descrilied  in  §  1.6049- 
5(dK2)(ii)  shall  apply  only  if  each  payee 
qualifies  for  such  grace  period. 

(d)  Cross-reference  to  penalties.  For 
provisions  relating  to  the  penalty 
provided  for  failure  to  file  timely  a 
correct  information  retiun  required 
under  section  6050N(a),  see  §301.6721- 
1  of  this  chapter  (Procedure  and 
Administration  Regulations).  For 
provisions  relating  to  the  penalty 
provided  for  foilure  to  furnish  timely  a 
correct  payee  statement  required  under 
section  6050N(b)  and  §  1.6050N-l{a). 
see  §301.6722-1  of  this  chapter.  See 

§  301.6724-1  of  this  chapter  for  the 
waiver  of  a  penalty  if  the  failiue  is  due 
to  reasonable  cause  and  is  not  due  to 
willful  neglect. 

(e)  Effective  date— This  section, 
except  paragraph  (c) ,  is  applies  to  payee 
statements  due  after  December  31, 1995, 
without  regard  to  extensions.  For  further 
guidance  regarding  the  substantially 
similar  statement  mailing  requirements 
that  apply  with  respect  to  forms 
required  to  be  filed  after  October  22. 
1986,  and  before  January  1, 1996  (see 
Rev.  Proc.  84-70  (1984-2  C.B.  716)  and 
§601 .601  (d)(2)  of  this  "chapter).  The 
provisions  of  paragraph  (c)  of  this 
section  apply  to  payments  made  after 
December  31.  1998. 

Par.  49.  Section  1.6071-1,  is  amehded 
by  revising  paragraphs  (c)(7), 
(c)(8).(cKll).  (cHl3),  and  (c)(15)  to  read 
as  follows: 


f  1.6071-1    Time  for  Wing  laiiinw 
other  documents. 


(€)••• 

(7)  For  provisions  relating  to  the  time 
for  filing  information  returns  by  persons 
making  certain  payments,  see  §  1.6041— 
2(a)(3)  and  §1.6041-6. 

(8)  For  provisions  relating  to  the  time 
for  filing  information  returns  regarding 
payments  of  dividends,  see  §  1.6042- 
2(c). 

•  •        •        •        • 

(11)  For  provisions  relating  to  the 
time  for  filing  information  returns  with 
respect  to  payments  of  patronage 
dividends,  see  §  1.6044-2(d). 

•  •        •        •        • 

(13)  For  provisions  relating  to  the 
time  for  filing  information  returns 
regarding  certain  payments  of  interest, 
see§1.6049-4(g). 

•  •'••• 

(15)  For  provisions  relating  to  the 
time  for  filing  the  annual  information 
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return  on  Form  1042-S  of  the  tax 
%vithheld  imder  chapter  3  of  the  Code 
(relating  to  withholding  of  tax 
nonresident  aliens  and  foreign 
corporations  and  tax-free  covenant 
bonds),  see  §  1.1461-l(c). 
•        *        •        *        * 

Par.  50.  In  §  1.6091-1,  paragraph 
(b)(15)  is  revised  to  read  as  follows: 


I1JIW1-1 
documewta. 


tor  fHinQ  fetunw  or  olher 


(b)«  •  • 

(15)  For  the  place  for  filing 
information  rettims  on  Forms  1042-S 
with  respect  to  certain  amoimts  paid  to 
foreign  persons,  see  instructions  to  the 
form. 


PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Par.  51.  The  authority  for  part  31  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •  •  • 
Section  31.3401(a)(6]k-l  also  issued 

under  26  U.S.C.  1441(c)(4)  and  26 

U.S.C  3401(aK6).  *   *  " 

Par.  32.  Section  31.3401(aMe)-l  Is 
amended  by: 

1.  Revising  the  section  heading. 

2.  Revising  the  paragraph  heading  and 
first  sentence  of  paragraph  (e). 

3.  Adding  paragraph  (f). 

4.  Removing  the  authority  citation  at 
the  end  of  the  section. 

The  addition  and  revisions  read  as 
follows: 

f31.3401(a)(B)-1    Remuneration  for 

)of  nonieetdent  alien  Iwdlvlduelt. 


(e)  Exemption  from  income  tax  for 
remuneration  paid  for  services 
performed  before  January  1, 1999. 
Remuneration  paid  for  services 
performed  within  the  United  States  by 
a  nonresident  alien  individual  before 
January  1, 1999,  is  excepted  from  wages 
and  hooce  is  not  subject  to  withholding 
if  such  remimeration  is,  or  will  be, 
exempt  frt>m  income  tax  imposed  by 
chapter  1  of  the  Internal  Revenue  Code 
by  reason  of  a  provision  of  the  Internal 
Revenue  Code  or  an  income  tax 
convention  to  which  the  United  States 
is  a  party.  •  •  • 

(f)  Exemption  from  income  tax  for 
remuneration  paid  for  services 
performed  after  December  31,1 998. 
Remtmeration  paid  for  services 
performed  within  the  United  States  by 
a  nonresident  alien  individual  after 
December  31, 1998.  is  excepted  from 


wages  and  hence  is  not  subject  to 
withholding  if  such  remimeration  is,  or 
will  be,  exempt  from  the  income  tax 
imposed  by  chapter  1  of  the  Internal 
Revenue  Qade  by  reason  of  a  provision 
of  the  Internal  Revenue  Code  or  an 
income  tax  convention  to  which  the 
United  States  is  a  party.  An  employer 
may  rely  on  a  claim  that  the  employee 
is  entitied  to  an  exnnption  from  tax  if 
it  complies  with  the  requirements  of 
§  1.1441-l(e)(l)(ii)  of  this  chapter  (for  a 
claim  based  on  a  provision  of  the 
Internal  Revenue  Code)  or  §  1.1441- 
4(b)(2)  of  this  chapter  (for  a  claim  based 
on  an  income  tax  convention). 

131.3406-0    [Amandedl 

Par.  53.  Section  31.3406-0  is 

amended  by  removing  the  entries  in  the 

table  for  §  31.3406(h)-2.  paragraphs 

(e)(1)  and  (e)(2). 
Par.  54.  Section  31.3406(d)-3  is 

amended  by: 

1.  Adding  two  sentences  at  the  sad  of 
paranaph  (a). 

2.  Removing  the  wotds  "30-day"  in 
the  first  sentence,  revising  the  word 
"these"  to  "the  30-day",  and  adding  the 
word  "may"  immediately  before  the 
words  "apply  only  if  in  the  second 
sentence,  and  revising  the  word  "those" 
to  "the"  in  the  third  sentence  in 
paragraph  (b). 

3.  Revising  paragraph  (c). 

The  addition  and  revision  read  as 
follows: 

f31.340e(dh3    SpaeWSMiynilaafor 
certain  raporlabie  peymenta. 

(a)  *  *  *  For  payments  made  after 
December  31, 1998,  see  §  1.6049- 
5(d)(2)(ii)  of  this  chapter  for  the 
application  of  a  90-day  grace  period  in 
lieu  of  the  30-day  grace  period 
described  in  this  paragraph  (a)  if,  at  the 
beginning  of  the  90-day  grace  period, 
certain  conditions  are  satisfied.  If  the 
grace  period  provisions  of  §  1.6049- 
5(d)(2)(ii)  or  §  1.1441-l(b)(3)(iv)  of  this 
chapter  are  applied  with  respect  to  a 
new  accoimt,  the  grace  period 
provisions  of  this  paragraph  (a)  shall  not 
apply  to  that  account. 
•        •        •  .  -  •,       •      ■ 

(c)  Application  to  foreign  payees.  The 
rules  of  paragraphs  (a)  and  (b)  of  this 
section  also  apply  to  a  payee  from 
whom  the  payor  is  required  to  obtain  a 
Form  W-6  (or  an  acceptable  substitute) 
or  other  evidence  of  foreign  status 
(pursuant  to  relevant  regulations  under 
an  applicable  Internal  Revenue  Code 
section  without  regard  to  the 
requirement  to  fiunish  a  taxpayer 
identifying  number,  and  the 
certifications  described  in 
§§31.3406(d)-l(bM3)  and  31.3406(d)-2). 
provided  the  payee  represents  orally  or 


otherwise,  before  or  at  the  time  of  the 
acquisition  or  sale  of  the  instrument  or 
the  establishment  of  the  account,  that 
the  payee  is  not  a  United  States  citizen 
or  resident  The  30-day  rules  described 
in  paragraph  (a)  or  (b)  of  this  section 
may  apply  only  if  the  payee  does  not 
qualify  for,  or  the  payor  does  not  apply, 
the  90-day  grace  period  described  in 
§  1.6049-5(d)(2)(u)  or  §  1.1441- 
l(bK3)(iv)  of  tills  chapter. 

Par.  55.  In  §31.3406(g)-l.  paragraph 
(e)  is  added  to  read  as  follows: 

{31.3406(0^1    Exception  for  payments  to 


(e)  Certain  reportaUe  payments  made 
outside  the  United  States  by  foreign 
persons,  foreign  offices  of  United  States 
banks  and  brokers,  and  others.  For 
reportable  payments  made  after 
December  31. 1998,  a  payor  is  not 
required  to  backup  withhold  under 
section  3406  on  a  reportable  (wyment 
that  qualifies  for  the  doctmientary 
evidence  rule  described  in  §  1.6049- 
5(cMl)  or  (4)  of  this  chapter,  whether  or 
not  documentary  evidence  is  actually 
provided  to  the  payor,  unless  the  payor 
has  actual  knowledge  that  the  payee  is 
a  United  States  person.  Further,  no 
backup  withholding  is  required  for 
payments  upon  which  a  30-pen»nt 
amount  was  withheld  by  another  payor 
in  accordance  with  the  withholding 
provisions  under  chapter  3  of  the 
Internal  Revenue  Code  and  the 
regulations  under  that  chapter.  For  rules 
applicable  to  notional  princi{>al 
contracts,  see  §  1.6041-l(d)(5)  of  this 
chapter. 

Par.  56.  Section  31.3406(h)-2  is 
amended  by: 

1.  Revising  paragraph  (aK3)(i). 

2.  Revising  the  penultimate  sentence 
in  paragraph  (d) 

3.  Removing  the  heading  of  paragraph 
(e)(1). 

4.  Removing  the  paragraph 
designation  (e)(1). 

5.  Rnnoving  paragraph  (e)(2). 
The  revisi^ps  read  as  follows: 

f3l.3406(h>-2    Special  nilaa. 

(a)*  *  • 

(3)  Joint  foreign  payees — (i)  In  general. 
If  the  relevant  payee  listed  on  a  jointiy 
owned  accoxmt  or  instrument  provides 
a  Form  W-8  or  doctmientary  evidence 
described  in  §  1.1441-l(e)(l)(ii) 
regarding  its  foreign  status,  withholding 
under  section  3406  applies  imless  every 
joint  payee  provides  the  statement 
regarding  foreign  status  (imder  the 
provisions  of  chapters  3  or  61  of  the 
Internal  Revenue  Code  and  the 
regulations  under  those  provisions)  or 
any  one  of  the  joint  owners  who  has  not 
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established  foreign  status  provides  a 
taxpayer  identification  number  to  the 
payor  in  the  manner  required  in 
§§31.3406(d>-l  through  31.3406(d>-5. 
See  §  1.6049-5(d)(2Xiii]  of  this  chapter 
for  corresponding  joint  payees 
provisions. 

•  •        •        •        • 

(d)  *  *  •  If  its  payee  is  not  subjert  to 
withholding  under  section  3406,  the 
payor  must  pay  or  credit  the  full  amount 
of  the  payment  to  the  payee,  unless, 
with  respect  to  payments  made  after 
December  31, 1998,  the  payor  chooses  to 
apply  prior  withholding  under  section 
3406  to  an  amount  required  to  be 
%vithheld  under  another  section  of  the 
Internal  Revenue  Code  (such  as  under 
section  1441)  to  the  extent  permitted 
under  procedures  prescribed  by  the 
Internal  Revenue  Service  (see 
§601.601(d)(2)  of  this  chapter).  •  *  * 

•  *        •        •        • 

Par.  S7.  Secti(«i  31.6413(a)-3  is 
amended  as  follows: 

1.  Paragraph  (a)(l)(ii)  is  amended  by 
removing  the  language  "or"  at'the  end 
of  the  paragraph. 

2.  In  paragraph  (a)(l)(iii),  the 
parenthetical  "(including  the 
certification  relating  to  foreign  status 
described  in  §  1.6049-5(b)(2)(iv)  of  this 
chapter  or  §  1.6045-1  (g)(1)  of  this 
chapter)"  is  removed  and  "(including 
the  documentation  described  in 

§1. 1441-1  (e)(l)(u).  1.6045-l(g)(3).  or 
1.6049-5(c)  of  this  chapter)"  is  added  in 
its  place. 

3.  Paragraph  (a)(lKiii)  is  further 
amended  by  removing  the  period  at  the 
end  of  the  paragraph  and  adding  ";  or" 
in  its  place. 

4.  Paragraph  (a)(l)(iv)  is  added. 

5.  Paragraphs  (a)(2)  and  (b)(2)  are 
revised. 

The  addition  and  revisions  read  as 
follows: 

f3l.64l3<«)-3    Repayment  by  payor  of  tax 
MTCMiMMisiv  colleclMl  fram  Dswee. 

(a)-  ••(!)•  *  • 

(iv)  The  amoxmt  is  Mrithheld  because 
a  payor  imposed  backup  wUhholding  on 
a  payment  made  to  a  person  because  the 
payee  failed  to  furnish  the 
docimientation  described  in  ^  1.1441- 
l(e)(lKii)  of  this  chapter  and  the  payee 
subsequently  furnishes,  completes,  or 
corrects  the  documentation.  The 
documentation  must  be  furnished, 
completed,  or  corrected  prior  to  the  end 
of  the  calendar  year  in  which  the 
payment  is  made  and  prior  to  the  time 
the  payor  fiunishes  a  Form  1099  to  the 
payee  with  respect  to  the  payment  for 
which  the  withholding  erroneously 
occurred. 

(2)  For  purposes  of  paragraph  (a)(1)  of 
this  section  (other  than  erroneous 


withholding  occurring  under  the 
circiunstances  described  in  paragraph 
(a)(l)(iv)  of  this  section),  if  a  payor  or 
broker  withholds  because  the  payor  or 
broker  has  not  received  a  taxpayer 
identifying  number  or  required 
certification  and  the  payee  subsequently 
provides  a  taxpayer  identifying  number 
or  a  required  certification  to  the  payor, 
the  payor  or  broker  may  not  refund  the 
amount  to  the  payee. 

(b)  *  '  * 

(2)  Adjustment  after  the  deposit  of  the 
tax— (i)  In  general.  Except  as  provided 
in  paragraph  (b)(2)(ii)  of  this  section,  if 
the  amount  erroneously  withheld  has 
been  deposited  prior  to  the  time  that  the 
refund  is  made  to  the  payee,  the  payor 
or  broker  may  adjust  any  subsequent 
deposit  of  the  tax  collected  under 
chapter  24  of  the  Internal  Revenue  Code 
that  the  payor  or  broker  is  required  to 
make  in  the  amotmt  of  the  tax  that  has 
been  refunded  to  the  payee. 

(ii)  Erroneous  withholding  from  a 
payee  that  is  a  foreign  person.  Where  a  . 
payor  withholds  inejfror  from  a  payee 
that  is  a  nonresident  alien  or  foreign 
person,  as  described  in  paragraph 
(a)(l)(iv)  of  this  section,  the  payor  may 
refund  some  or  all  of  the  amount  subject 
to  backup  withholding  under  section 
3406.  A  refund  may  be  paid  in 
accordance  with  the  requirements  of 
this  paragraph  (b)(2)(ii)  where  the 
documentation  is  furnished,  completed, 
or  corrected  prior  to  the  end  of  the 
calendar  year  in  which  the  payment  is 
made  and  prior  to  the  time  the  payor 
furnishes  a  Form  1099  to  the  payee  with 
respect  to  the  payment  for  which  the 
withholding  erroneously  occurred.  The 
amount  of  the  refund  will  be  the  amount 
erroneously  withheld  less  the  amount  of 
tax  required  to  be  withheld,  if  any, 
under  chapter  3  of  the  Internal  Revenue 
Code  and  the  regulations  under  that 
chapter.  With  respect  to  the  amount  of 
the  payment  to  the  foreign  person  and 
the  amount  of  tax  required  to  be 
withheld  under  chapter  3  of  the  Internal 
Revenue  Code  (and  the  regulations 
thereunder),  retiims  must  be  made  in 
accordance  with  the  requirements  of 
§  1.1461-1  (b)  and  (c)  of  this  chapter. 

Par.  58.  Effective  October  14, 1997, 
§  31.9999-0  is  added  to  read  as  follows: 

131.9999-0    Effective  datea. 

In  general,  the  provisions  of 
§§35a.9999-l.  358.9999-2,  35a.9999-3. 
35a9999-3A.  35a. 9999-4.  and 
35a.9999-5  of  this  chapter  apply  before 
January  1, 1997.  The  provisions  of  those 
sections  remain  applicable  after 
December  31, 1996,  and  before  January 
1, 1999,  however,  for  purposes  of 
§  301.6724-1  of  this  chapter,  relating  to 
due  diligence  safe  harbor,  and  for 


international  transactions,  including 
transactions  involving  a  foreign  payee,  a 
foreign  payor,  a  foreign  office  of  a  U.S. 
bank  or  broker,  or  a  payment  from 
sources  without  the  United  States.  See 
§§31.3406-0  through  31.3406(i)-l  of 
this  chapter  for  rules  that  apply  to  other 
transactions  after  December  31, 1996. 

f31.999»-0    [Removed] 

Par.  59.  Effiactive  January  1, 1999, 
§  31.9999-0  is  removed. 

PART  35a— TEMPORARY 
EMPLOYMENT  TAX  REGULATIONS 
UNDER  THE  INTEREST  AND  DIVIDEND 
TAX  COMPLIANCE  ACT  OF  1983 

Par.  60.  The  authority  for  part  35a  is 
amended  by  removing  the  entries  for  § 

1 36a.9999-1 ,  3Sa.9999-2,  35a.9999-^ 
36a.999»-3A,  35a.9999-^,    and  35a.9999- 

5  to  read  In  part  aa  foUowa: 

Authority:  26  U.S.C  780S  *  *  * 

f3Sa.9999-<rr    [Removad] 

Par.  60a.  Effective  October  14, 1997 
§  35a.9999-0T  is  removed. 

Par.  61.  Effective  October  14, 1997 
§  35a.9999-0  is  added  to  read  as 
follows: 

f36a.9999-0    Effective  date. 

See  §  31.9999-0  of  this  chapter  for 
applicability  dates  for  §§  35a.9999-l 
through  35a.9999-5. 

Par.  62.  Effective  January  1. 1999. 
§§  35a.9999-0,  35a.9999-l,  35a.9999-2, 
35a.9999-3,  35a.9999-3A,  35a.9999-4T 
and  35a.9999-5  are  removed. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  63.  The  authority  citation  for  part 
301  is  amended  by  adding  an  entry  in 
niunerical  order  to  read  in  part  as 
follows:  — 

Authority:  26  U.S.C.  7805.  *  *   * 
Section  301.6402-3  also  issued  under 

95  Stat.  357  amending  88  Stat.  2351. 

•  •  * 

Par.  64.  Section  301.6109-1  is 
amended  as  follows: 

1.  Paragraphs  (b)(2)(iv)  and  (b)(2Mv) 
are  revised. 

2.  Paragraph  (b)(2)(vi)  is  added. 

3.  Paragraph  (c)  is  revised. 

The  revisions  and  addition  read  as 
follows: 

f  301 .6109-1    ManWying  numbait. 


(b)*  *  • 

(2}«  •  • 

(iv)  A  foreign  person  that  makes  a 
return  of  tax  (including  income,  estate, 
and  gift  tax  returns),  an  amended  return, 
or  a  refund  claim  under  this  title  but 
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excluding  information  returns, 
statements,  or  documents; 

(v)  A  foreign  person  that  makes  an 
election  under  §  301.7701-3(c);  and 

(vi)  A  foreign  person  that  furnishes  a 
withholding  certificate  described  in 
§  1.1441-l(e)t2)  or  (3)  of  this  chapter  or 
§  1.1441-5(c)(2)(iv)  or  (3)(iii)  of  this 
chapter  to  the  extent  required  under 
§  1.1441-l(e)(4)(vii)  of  this  chapter. 

(c)  Requirement  to  furnish  another's 
number.  Every  person  required  imder 
this  title  to  make  a  return,  statement,  or. 
other  docimient  must  furnish  such 
taxpayer  identifying  numbers  of  other 
U.S.  persons  and  foreign  persons  that 
are  described  in  paragraph  (b)(2)(i),  (ii), 
(iii),  or  (vi)  of  this  section  as  required  by 
the  forms  and  the  accompanying 
instructions.  The  taxpayer  ioentifying 
number  of  any  person  furnishing  a 
withholding  certificate  referred  to  in 
paragraph  (b)(2)(vi)  of  this  section  shall 
also  be  furnished  if  it  is  actually  known 
to  the  {>erson  making  a  return, 
statement,  or  other  document  described 
in  this  paragraph  (c).  If  the  person 
making  the  return,  statement,  or  other 
document  does  not  know  the  taxpayer 
identifying  number  of  the  other  person, 
and  such  other  person  is  one  that  is 
described  in  paragraph  (b)(2)(i),  (ii).  (iii). 
or  (vi)  of  this  section,  such  person  must 
request  the  other  person's  number.  The 
request  should  state  that  the  identifying 
number  is  required  to  be  iumished 
under  authority  of  law.  When  the 
person  making  the  return,  statement,  or 
other  dociunent  does  not  know  the 
number  of  the  other  person,  and  has 
complied  with  the  request  provision  of 
this  paragraph  (c),  such  person  must 
sign  an  affidavit  on  the  transmittal 
document  forwarding  such  returns, 
statements,  w  other  docvunents  to  the 
Internal  Revenue  Service,  so  stating.  A 
person  required  to  file  a  taxpayer 
identifying  number  shall  correct  any 
errors  in  such  filing  when  such  person's 
attention  has  been  drawn  to  them. 
***** 

Par.  65.  Section  301.6114-1  is 
amended  by: 

1.  Revising  paragraph  (a)(l)(ii). 

2.  Revising  paragraph  (b)(4)(ii) 
introductory  text 

3.  Removing  the  period  at  the  end  of 
paragraph  (b)(4)(ii)(B)(7)  and  adding  "; 
or"  in  its  place 

4.  Adding  paragraphs  (b)(4)(iiHC)  and 
(b)(4)(ii)(D). 

5.  Revising  paragraph  (c)(l)(i). 

6.  Adding  paragrapn  (c)(6). 

The  revisions  and  addition  read  as 
follows: 


\Sl 


6114-1    Traaty-baaad  return 


(a)*  •  •(1) 


(ii)  If  a  return  of  tax  would  not 
otherwise  be  required  to  be  filed,  a 
return  must  nevertheless  be  filed  for 
purposes  of  making  the  disclosure 
required  by  this  section.  For  this 
purpose,  such  retiun  need  include  only 
the  taxpayer's  name,  address,  taxpayer 
identifying  number,  and  be  signed 
under  penalties  of  perjury  (as  well  as 
the  subject  disclosure).  Also,  the 
taxpayer's  taxable  year  shall  be  deemed  . 
to  be  the  calendar  year  (unless  the 
taxpayer  has  previously  established,  or 
timely  chooses  for  this  purpose  to 
establish,  a  different  taxable  year).  In  the 
case  of  a  disclosable  return  position 
relating  solely  to  income  subject  to 
withholding  (as  defined  in  §  l.l441-2(a) 
of  this  chapter),  however,  the  statement 
required  to  be  filed  in  paragraph  (d)  of 
thi;  section  must  instead  be  filed  at 
times  and  in  accordance  vtrith 
procediues  published  by  the  Internal 
Revenue  Service. 

•  *        •        •        • 

(b)  •  •  .* 

(4)*   •   ' 

(ii)  A  treaty  exempts  from  tax,  or 
reduces  the  rate  of  tax  on,  fixed  or 
determinable  annual  or  periodical 
income  subject  to  withholding  under 
section  1441  or  1442  that  a  foreign 
person  receives  from  a  US.  person, but 
only  if  described  in  paragraphs 
(b)(4Kii)(A)  and  (B)  of  this  section,  or  in 
|>aragraph  (b)(4)(ii)(C)  or  (D)  of  this 
section  as  follows — 

•  *        •        *        • 

(C)  For  payments  made  after 
December  31, 1998.  with  respect  to  a 
treaty  that  contains  a  limitation  on 
benefits  article,  that — 

(1)  The  treaty  exempts  from  tax,  or 
reduces  the  rate  of  tax  on  income 
subject  to  withholding  (as  defined  in 
§  1.1441-2(a)  of  this  chapter)  that  is 
received  by  a  foreign  person  (other  than 
a  State,  including  a  political  subdivision 
or  local  authority)  that  is  the  beneficial 
ovmer  of  the  income  and  the  beneficial 
owner  is  related  to  the  person  obligated 
to  pay  the  income  within  the  meaning 
of  sections  267(b)  and  707(b),  and  the 
income  exceeds  $500,000;  and 

[2)  A  foreign  person  (other  than  an 
individual  or  a  State,  including  a 
(>oUtical  subdivision  or  local  authority) 
meets  the  requirements  of  the  limitation 
on  benefits  article  of  the  treaty;  or     • 

(D)  For  payments  made  after 
December  31, 1998.  with  respect  to  a 
treaty  that  imposes  any  other  conditions 
for  the  entitlement  of  treaty  benefits,  for 
example  as  a  part  of  the  interest, 
dividends,  or  royalty  article,  that  such 
conditions  are  met; 

•  •        •        •        • 

<c)*  •  • 


(D*  *  ' 

(i)  Notwithstanding  paragraph  (b)(4) 
or  (5)  of  this  section,  that  a  treaty  has 
reduced  the  rate  of  withholding  tax 
otherwise  applicable  to  a  particular  type 
of  fixed  or  determinable  annual  or 
periodical  income  subject  to 
withholding  under  section  1441  or 
1442,  such  as  dividends,  interest,  rents, 
or  royalties  to  the  extent  such  income  is 
beneficially  owned  by  an  individual  or 
a  State  (including  a  political  subdivision 
or  local  authority); 

(6)  This  section  does  not  apply  to 
amounts  reqiiired  to  be  reported  under 
section  6038A  on  a  Form  5472  (or 
successor  form)  to  the  extent  permitted 
under  the  form  or  acannpanying 
instructions. 
***** 

Par.  66.  Section  301.6402-3  is 
amended  by: 

1.  Revising  paragraph  (e). 

2.  Removing  the  authority  citatioa  at 
the  end  of  the  section. 

The  revision  reads  as  follows: 

1301.6402-3    Special  rules  applicable  to 
inooma  lax. 


(e)  In  the  case  of  a  nonresident  alien 
individual  or  foreign  corporation,  the 
appropriate  income  tax  return  on  which 
the  claim  for  refund  or  credit  is  made 
must  contain  the  tax  identification 
number  of  the  taxpayer  required 
piusuant  to  section  6109  and  the  entire 
amount  of  income  of  the  taxpayer 
subject  to  tax,  even  if  the  tax  liability  for 
that  income  was  hilly  satisfied  at  source 
through  withholding  under  chapter  3  of 
the  Internal  Revenue  Code  (Code).  Also. 
if  the  overpayment  of  tax  resulted  from 
the  withholcUng  of  tax  at  sotirce  imder 
chapter  3  of  the  Code,  a  copy  of  the 
Form  1042-S  required  to  be  provided  to 
the  beneficial  owner  pursiiant  to 
§  1.1461-l(c)(l)(i)  of  this  chapter  must 
be  attached  to  the  return.  For  purposes 
of  claiming  a  refund,  the  Form  1042-S 
must  include  the  taxpayer  identifying 
number  of  the  beneficial  owner  even  if 
not  otherwise  required.  No  claim  of 
refund  or  credit  under  chapter  65  of  the 
Code  may  be  made  by  the  taxpayer  for 
any  amount  that  the  payor  has  r^Mid  to 
the  taxpayer  pursuant  to  §  1.1461- 
2(a)(2)  of  this  chapter,  that  was  subject 
to  a  set-off  pursuant  to  §  1.1461-2(a)(3) 
of  this  chapter,  or  in  accordance  with 
the  provisions  of  an  agreement  that  a 
quaufied  intermediary  described  in 
§  1.144 l-l(e)(5)(ii)  has  in  effect  with  the 
Internal  Revenue  Service.  Upon  request, 
a  taxpajrer  must  also  submit  sud) 
documentation  as  the  Commissioner  (or 
delegate),  the  District  Director,  or  the 
Assistant  Commissioner  (International). 


53496      Federal  Register  /  Vol.  62.  No.  198  /  Tuesday.  October  14,  1997  /  Rules  and  Regulations 


may  require  establishing  that  the 
taxpayer  is  the  beneficial  owner  of  the 
income  for  which  a  claim  of  refund  or 
credit  is  beins  made. 

Par.  87.  In  1 301.6721-0.  the  table  is 
amended  by  adding  entries  for 
%  3012.6724-1.  paragraphs  (gMD.  (8X2). 
and  (gX3)  to  read  as  follows: 

f  301.6721-0    Table  o(  Content*. 


fS01.87M-1 

•  •        •        •        • 

(g)'  *  * 

(1)  In  gaa«r>l. 

(2)  Special  rules  relating  to  TtNa. 

(3)  EOBCtive  dates. 

•  •         •         •         • 

Par.  M.  In  §  301.6724-1,  paragraph  (g) 
is  revised  to  read  as  follows: 


1301.8724-1 


(g)  Due  diligBnce  safe  iiorfwr— {!)  In 
general.  A  filer  may  establish  reasonable 
cause  with  respect  to  a  £ailure  relating 
to  an  information  reporting  requirement 
as  described  in  paragraph  (j)  of  this 
section  if  the  filer  exercises  due 
diligence  as  provided  imder  section 
6724(c)(1)  with  respect  to  Coilures 
described  in  sections  6721  through 
6723. 

(2)  Special  rules  relating  to  TJNs.  The 
following  questions  and  answers 
provide  guidance  on  the  exercise  of  due 
diligence  for  an  exception  to  a  penalty 
under  sections  6721  through  6723  for  a 
failure  to  provide  a  correct  TIN  on  any 
information  return  (as  defined  in 
§  301 .672 1-1  (g)),  payee  statement  (as 
defined  in  §301.6722-l(d)),  document 
(as  described  in  §  301.6723-l(a)(4)).  or 
the  bilure  merely  to  provide  a  TIN  as 
described  in  §301.672a-l(a)(4)(ii). 

General  Rule 

Q-1.  Is  a  payor  subject  to  a  penalty  for 
a  feilure  to  provide  a  correct  TIN  on  an 
information  retiun  with  respect  to  a 
reportable  interest  or  dividoid  pajrment 
if  the  payee  has  certified ,  under  * 

penalties  of  perjiury,  that  the  TIN 
furnished  to  the  payor  is  the  payee's 
correct  number,  the  payor  provided  that 
number  on  an  information  return,  and 
the  nimiber  is  later  determined  not  to  be 
the  payee's  correct  number? 

A-1.  A  payor  is  not  subject  to  a 
penalty  for  foilure  to  provide  the  payee's 
correct  TIN  on  an  information  return,  if 
the  payee  has  certified,  under  penalties 
of  perjury,  that  the  TIN  provided  to  the 
piiyor  was  his  correct  niunber,  and  the 
payor  included  such  number  on  the 
information  return  before  being  notified 
by  the  Internal  Revenue  Service  (IRS) 
(or  a  broker)  that  the  number  is 
incorrect. 


Due  Diligence  Defined  for  Accounta 
Opened  and  Instruments  Acquired 
Afler  Decenuier  31, 1903 

Q-2.  In  order  for  a  payor  of  a 
reportable  interest  or  dividend  pajrment 
(other  than  in  a  window  transaction)  to 
be  considered  to  have  exercised  due 
diligence  in  furnishing  the  correct  TIN 
of  a  payee  with  respect  to  an  accoimt 
opened  or  an  instrument  acquired  after 
December  31. 1983,  what  actions  must 
the  payor  take? 

A-2.  (1)  In  general,  the  payor  of  an 
account  or  instrument  that  is  not  a  pre- 
1984  account  nor  a  window  transaction 
must  use  a  TIN  provided  by  the  payee 
under  penalties  of  perjury  on 
information  returns  filed  with  the  IRS  to 
satisfy  the  due  diligence  requirement 
Therefore,  if  a  payor  permits  a  payee  to 
open  an  account  without  obtaining  the 
payee's  TIN  under  penalties  of  perjury 
and  files  an  information  return  wiUi  the 
IRS  with  a  tniipging  or  an  incorrect  TIN. 
the  payor  will  be  liable  for  the  $50 
penalty  for  the  year  with  respect  to 
which  such  information  retiun  is  filed. 
However,  in  its  administrative 
discretion,  the  IRS  will  not  enforce  the 
penalty  with  respect  to  a  calendar  year 
if  the  certified  TIN  is  obtained  after  the 
account  is  opened  and  before  December 
31  of  such  year,  provided  that  the  payor 
exercises  due  diligence  in  processing 
such  number,  i.e.,  the  payor  uses  the 
same  care  in  processing  the  TIN 
provided  by  the  payee  that  a  reasonably 
prudent  payor  would  use  in  the  course 
of  the  payor's  business  in  handling 
account  information  such  as  account 
numbers  and  balances. 

(2)  Once  notified  by  the  IRS  (ot  a 
broker)  that  a  number  is  incorrect,  a 
payor  is  liable  for  the  penalty  for  all 
prior  years  in  which  an  information 
return  was  filed  with  that  particular 
incorrect  number  if  the  payor  has  not 
exercised  due  diligence  with  respect  to 
such  years.  A  pre-existing  certified  TIN 
does  not  constitute  an  exercise  of  due 
diligence  aftet  the  IRS  or  a  broker 
notifies  the  payor  that  the  number  is 
incorrect  unless  the  payor  undertakes 
the  actions  described  in  §  31.3406(d)- 
5(d)(2)(i)  of  this  chapter  with  respect  to 
accounts  receiving  reportable  payments 
described  in  section  3406(b)(1)  and 
reported  on  information  retiuns 
described  in  sections  6724(dKl)(A)  (i) 
through  (iv). 

Q-3.  Is  a  payor  as  described  in  A-2 
liable  for  the  penalty  if  the  payor 
obtained  a  certified  TIN  from. a  payee 
but  inadvertently  processed  the  name  or 
number  incorrectly  on  the  information 
return? 

A-3.  Yes.  The  payor  is  liable  for  the 
penalty  luiless  the  payor  exercised  that 


degree  of  care  in  processing  the  TIN  and 
name  and  in  furnishing  it  on  the 
information  return  that  a  reasonably 
prudent  payor  would  use  in  the  course 
of  the  payor's  business  in  handling 
accoimt  information,  such  as  account 
numbers  and  account  balances. 


Special  Raise 

Q-4.  With  respect  to  an  instrument 
transferred  without  the  assistance  of  a 
broker,  is  a  payor  liable  for  the  penalty 
for  filing  an  inJormation  return  with  a 
missing  or  an  incorrect  TIN  if  the  payor 
records  on  its  books  a  transfer  of  a 
readily  tradable  ins&ument  in  a 
transaction  in  which  the  payor  was  not 
a  party? 

A-4.  Generally,  a  payor  as  described 
in  Q-4  will  be  considered  to  have 
exercised  due  diligence  with  respect  to 
a  readily  tradable  instrument  that  is  not 
part  of  a  pre-1984  account  with  the 
payor  if  the  payor  records  on  its  books 
a  transfer  in  which  the  payor  was  not  a 
party.  This  exception  applies  until  the 
calendar  year  in  which  the  payor 
receives  a  certified  TIN  from  the  payee. 

Q-5.  Is  the  payor  described  in  A-4 
required  to  solidt  the  TIN  of  a  payee  of 
an  account  with  a  missing  TIN  in  order 
to  be  considered  as  having  exercised 
due  diligence  in  a  subsequent  calendar 
year? 

A-5.  There  is  no  requirement  on  the 
payor  to  solicit  the  TIN  in  order  to  be 
considered  to  iutve  exercised  due 
diligence  in  a  subsequent  calendar  3rear 
under  the  rule  set  forth  in  A-4. 

Q-6.  Is  a  payor  as  described  in  Q-4 
considered  to  have  exercised  due 
diligence  if  the  payee  provides  a  TIN  to 
the  payor  (whether  or  not  certified),  the 
payor  uses  that  number  on  the 
information  return  filed  for  the  payee, 
and  the  niunber  is  later  determined  to 
be  incorrect? 

A-6.  A  payor  as  described  in  Q-4 
who  records  on  its  books  a  transfer  in 
which  it  was  not  a  party  is  considered 
to  have  exercised  due  diligence  under 
the  rule  set  forth  in  A-4  where  the 
transfer  is  accompanied  with  a  TIN 
provided  that  the  payor  uses  the  same 
care  in  processing  the  TIN  provided  by 
a  payee  that  a  reasonably  prudent  payor 
would  use  in  the  course  of  the  payor's 
business  in  handling  account  . 

information,  such  as  accoimt  numbers 
and  account  balances.  Thus,  a  payor 
will  not  be  liable  for  the  penal^  if  the 
payor  uses  the  TIN  provided  by  the 
payee  on  information  returns  that  it 
files,  even  if  the  TIN  provided  by  the 
payee  is  later  determined  to  be 
incorrect  However,  a  payor  will  not  be 
considered  as  having  exercised  due    ^ 
diligence  under  A— 4  after  the  IRS  or  a 
broker  notifies  the  payor  that  the 
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niunber  is  incorrect  unless  the  payor 
undertakes  the  required  additional 
actions  described  in  the  second 
paragraph  of  A-2. 

Q-7.  Is  a  payor  liable  for  a  penalty  for 
filing  an  information  return  with  a 
missing  or  an  incorrect  TIN  with  respect 
to  a  post-1983  account  or  instrument  if 
the  payor  could  have  met  the  due 
diligence  requirements  but  for  the  fact 
that  the  payor  incurred  an  undue 
hardship? 

A-7.  A  payor  of  a  post-1983  account 
or  instrument  is  not  liable  for  a  penalty 
under  section  6721(a)  for  filing  an 
information  return  with  a  missing  or  an 
incorrect  TIN  if  the  IRS  determines  that 
the  payor  could  have  satisfied  the  due 
diligence  requirements  but  for  the  fact 
that  the  payor  incurred  an  undue 
hardship.  An  undue  hardship  is  an 
extraordinary  or  unexpected  event  such 
as  the  destruction  of  records  or  place  of 
business  of  the  payor  by  fire  or  other 
casualty  (or  the  place  of  business  of  the 
payor's  agent  who  under  a  pre-existing 
written  contract  had  agreed  to  fulfill  the 
payor's  due  diligence  obligations  with 
respect  to  the  account  subject  to  the 
penalty  and  there  was  no  means  for  the 
obligations  to  be  performed  by  another 
agent  or  the  payor).  Undue  hardship 
will  also  be  found  to  exist  if  the  payor 
could  have  met  the  due  diligence 
requirements  only  by  incurring  an 
extraordinary  cost. 

Q-8.  How  does  a  payor  obtain  a 
determination  from  the  IRS  that  the 
payor  has  met  the  undue  hardship 
exception  to  the  penalty  under  section 
6721(a)  for  the  failure  to  include  the 
correct  TIN  on  an  information  return  for 
the  year  with  respect  to  which  the  payor 
is  subject  to  the  penalty? 

A-6.  A  determination  of  undue 
hardship  may  be  established  only  by 
submitting  a  written  statement  to  the 
IRS  signed  under  penalties  of  perjury 
that  sets  forth  all  the  facts  and 
drciunstances  that  make  an  affirmative 
showing  that  the  payor  could  have 
satisfied  the  due  diligence  requirements 
but  for  the  occurrence  of  an  undue 
hardship.  Thus,  the  statement  must 
describe  the  undue  hardship  and  make 
an  affirmative  showing  that  the  payor 
either  was  in  the  process  of  exercising 
or  stood  ready  to  exercise  due  diligence 
when  the  undue  hardship  occurred.  A 
payor  may  request  an  undue  iiardship 
determination  from  the  district  director 
or  the  director  of  the  Internal  Revenue 
Service  Center  where  the  payor  is 
required  to  remit  the  penalty  under 
section  6721(a). 

Q-9.  Is  a  pre-1984  accoimt  (V 
instrument  of  a  payor  that  is  exchanged 
for  an  account  or  instrument  of  anothw 
payor  as  a  result  of  a  merger  of  the  other 


payor  or  acquisition  of  the  accounts  ot 
instruments  of  such  payor  transformed 
into  a  post-1983  account  or  instrument 
if  the  merger  or  acquisition  occurs  after 
December  31, 1983? 

A-9.  No.  A  pre-1984  account  or 
instrument  that  is  exchanged  fcM*  another 
account  or  instrument  pursuant  to  a 
statutory  merger  or  the  acquisition  of 
accounts  or  instruments  is  not 
transformed  into  a  post-1983  account  or 
instrument  because  the  exchange  occurs 
without  the  participation  of  the  payee. 

Q-IO.  May  the  acquiring  tfixpayer 
'described  in  A-9  rely  upon  the  business 
records  and  past  procedures  of  the 
merged  payor  or  the  payor  whose 
accounts  or  instnmients  were  acquired 
in  order  to  estabUsh  that  due  diligence 
has  been  exercised  on  the  acquired  pre- 
1984  and  post-1983  accounts  or 
instruments? 

A-10.  Yes.  The  acquiring  payor  may 
rely  upon  the  business  records  and  past 
procedures  of  the  merged  payor  or  of  the 
payor  whose  accounts  or  instruments 
were  acquired  in  order  to  establish  due 
diligence  to  avoid  the  penalty  under 
section  6721(a)  with  respect  to 
information  returns  that  have  been  or 
will  be  filed. 

Q-11.  To  what  extent  may  a  payor 
rely  on  the  due  diligence  rules  set  forth 
in  §§35a.9999-l,  35a.9999-2,  and 
35a.9999-3  of  this  chapter  in  effect  prior 
to  January  1,  1999  (see  §§  35a.9999-l, 
35a.9999-2,  and  35a.9999-3  as 
contained  in  26  CFR  part  35a,  revised 
April  1. 1997). 

A-11.  A  payor  may  rely  on  the  due 
diligence  rules  set  forth  in  §§  35a.9999- 
1,  35a.9999-2,  and  35a.9999-3  of  this 
chapter  in  efiisct  prior  to  January  1, 1999 
(see  §§  35a.9999-l,  35a.9999-2,  and 
35a. 9999-3  as  contained  in  26  CFR  part 
35a,  revised  April  1, 1997)  solely  for  the 
definitions  of  terms  or  phrases  used  in 
this  paragraph  (g)(2). 

(3)  Effective  dates.  This  paragraph  (g) 
is  effective  for  information  returns  (as 
defined  in  section  6724(d)(1))  required 
to  be  filed,  payee  statements  (as  defined 
in  section  6724(d)(2))  required  to  be 
furnished,  and  specified  information  (as 
described  in  section  6724(d)(3)) 
required  to  be  reported  after  December 
31, 1998.  See  §301.6724-l(g)  in  effect 
prior  to  January  1, 1999  (see  §  301. 
6724-l(g)  as  contained  in  26  CFR  part 
301,  revised  April  1, 1997)  for 
substantially  similar  rules  applicable 
prior  to  January  1. 1999. 


PART  502— {REMOVED] 
Par.  70.  Part  502  is  removed. 


PART  503— [REMOVED] 
Par.  71.  Part  503  is  removed. 

PART  50»-SWrrZERLAND 

Par.  72.  The  authority  citation  for 
"Subpart — General  Income  Tax"  is 
removed  and  a  general  authority  citation 
for  part  509  is  added  to  read  as  follows: 

Aiidiority:  26  U.S.C  62,  3791  and  7806. 

Par.  73.  Part  509  is  amended  as 
follows: 

M  508.1  through  500.10 

[Removed] 

1.  Subpart— Withholding  of  Tax 
consisting  of  §§  509.1  throu^  509.10  is 
removed. 

1908.103    [AmendeCQ 

2.  In  §  509.103.  paragraph  (e)  is 
removed  and  reserved. 

f509.ll7    [Amended} 

3.  In  §  509.117,  paragraph  (a)  is 
removed  and  reserved. 

1509.119    [nemovedl 

1509.122    [Removed] 

4.  Sections  509.119  and  509.122  are 
removed. 

PART  513— IRELAND 

Par.  74.  The  authority  citation  for  part 
513  is  revised  to  read  as  follows: 

Autliority:  26  U.S.C  62. 

Par.  75.  Part  513  is  amended  as 
follows: 

1513.1    [Removed] 

1.  Section  513.1  is  removed. 

2.  Sections  513.2,  513.3,  513.4  and 
513.5  are  revised  to  read  as  follo%vs: 


I513JZ 

The  fact  that  the  payee  of  the 
dividend  is  not  required  to  pay  Irish  tax 
on  such  dividend  because  of  the 
application  of  reliefs  or  exemptions 
under  Irish  revalue  laws  does  prevent 
the  application  of  the  reduction  in  rate 
of  United  States  tax  with  respect  to  such 
dividend.  If  the  dividend  would  have 
been  subject  to  Irish  tax  had  the  payee 
thereof  derived  an  income  large  enough 
to  require  payment  of  tax  then  Uability 
to  Irish  tax  exists  for  the  purpose  of  the 
reductiim  in  rate  of  United  State  tax.  As 
to  what  constitutes  a  permanent 
establishment,  see  Article  II(l)(i)  of  the 
ccmvention. 


fS13.3 

The  provisions  of  $  513.2  relating  to 
die  degree  of  liability  to  Irish  tax  in  the 
case  of  dividends  are  equally  applicable 
with  respect  to  the  income  fellh^g 
within  the  scope  of  this  sectim. 
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fS13.4 

fHm 


■ideopyrgM 


The  provisions  of  §  513.2  relatiBg  to 
the  degree  of  liability  to  Irish  tax  in  the 
case  of  dividends  are  equally  applicable 
with  respect  to  the  income  falling 
within  the  scope  of  this  section. 

IS13.5    Natural  rMOurcaroyaltiw  and  raal 


The  provisions  of  §  513.2  relating  to 
the  degree  of  liability  to  brish  tax  in  the 
case  of  dividends  are  eqiially  applicable 
with  respect  to  the  income  Mling 
within  the  scope  of  this  section. 

PART  5t4— FRANCE 

Par.  76.  The  authority  citation  for  part 
514  is  added  to  read  as  set  forth  below 
and  the  authority  citation  preceding 
S  514.1  is  removed. 

Aathorily:  26  U.S.C  7805. 

Par.  77.  Part  514  is  amended  as 
follows: 

1.  The  undesignated  centerheading 
preceding  §  514.1  is  removed. 

ifS14>20  and  814.21    [Removed] 

2.  Sections  514.20  and  514.21  are 
removed. 


fsri.109    (Amandad) 

2.  In  §  521.103,  paragraph  (d)  is 
removed  and  reserved. 

PART  602— OUB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  83.  The  authority  for  part  602 
continues  to  read  as  follows: 

Aathnrtt^  26  U.S.C  7805. 

Par.  M.  In  §  602.101.  paragraph  (c)  is 
amended  by: 

1.  Removing  the  foIloMong  entries 
from  the  table: 

1802.101    OMB  CoMrol  numbers. 


CFR  part  or  section  where 
identilted  and  described 


Current 
0MB  con- 
trot  No. 


3.  Revising  entries  in  the  table  to  read 
as  follows: 

1802.101    OMB  Control  numbers. 


(c)  •  •  • 


CFR  part  or  section  wtiere 
identified  arxl  described 


Current 

OMBcon- 

troiNo. 


§514.22    [An 

3.  In  §  514.22,  paragraph  (c)  is 
removed. 

§§514.23  through  514^    [Rentovedl 

4.  Sections  514.23  through  514.32  are 
removed. 

§§514.101  through  S14.1 17    [Removed] 

5.  Subpart — General  Income  Tax 
consisting  of  sections  514.101  through 
514.117  is  removed. 

PART  516-{REMOVEO] 
Par.  78.  Part  516  is  removed. 

PART  517— (REMOVEPl 
P^.  79.  Part  517  is  removed. 

PART  520— [REMOVEiq 
Par.  80.  Part  520  is  removed. 

PART  521— {AMENDED] 

Par.  81.  The  authority  citation  for  part 
521  is  revised  to  read  as  follows: 

Authority:  26  U.S.C  62. 143. 144,  211,  and 
231. 

Par.  82.  Part  521  is  amended  as 
follows: 

§§521.1-621.8    (Removed] 

1.  Subput— Withholding  of  Tax 
consisting  of  §§  521.1  through  521.8  is 
removed. 


(c) 


CFR  part  or  sedion  where 
identified  and  described 


Current 
0MB  con- 
trol ^4o. 


1.1441-6 

1.1441-6 ...... 


1.1441-8T 

1.1461-9 

1.1^1-4  


1545-1053     1.1461-1  


1545-0064 
1545-0066 

154&-O096 
1545-0795 
1545-0054 
1545-0056 
1546-0096 


35a.9990-3 545-0112 

«               •               •               •  ♦ 

Part  502  1545-0644 

Part  503  . -. 154S-0837 

•                .            •                             •                             •  • 

Part  516 1 545-0841 

Pwt517  .., — 1545-0849 

P«t  520  1545-0833 


2.  Adding  entries  in  numerical  order 
to  the  table  to  read  as  follows: 

§802.101    0MB  Control  numbers. 


(c) 


CFR  part  or  section  wliere 
identified  and  deacnbed 


Current 
OMB  con- 
trot  No. 


1.1441-1  

1.1441-4 


11.1441-8 


1.1441-9 


1545-1484 
1545-1484 


1545-1484 
154S-1063 
1545-1484 


301.6402-3 


1545-0096 
1545-0795 
1545-1464 
1545-0055 
1545-0795 
1545-1484 

• 

1545-0054 
1545-0065 
1545-0795 
1545-1484 

1545-0055 
1545-0073 
1545-0091 
1545-0132 
1545-1484 


31.3401(a)(e)  1545-1484 

301.6114-1 1545-1484 


Michael  P.  Dnlan. 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  August  28, 1907. 
DoaaM  C.  Lahkk. 

Acting  Assistant  Secretary  of  the  TreoMury. 
[PR  Doc.  97-25998  Filed  10-6^7^8:45  am) 

SaUNB  COOC  4SM-S1-U 

DEPARTMENT  OF  THE  TREASURY 

Intemai  Revenue  Swviott 

26  CFR  Parti 

[TD8735] 

RIN1546-AP71 

Certain  Payments  Made  Pursuant  to  a 
Securtties  Lending  Transaction 

agency:  Intemai  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
Income  Tax  Regulations  relating  to  the 
taxation  of  certain  payments  made 
pursuant  to  a  cross-border  securities 
lending  transaction.  These  regulations 
provide  guidance  concerning  the  source, 
character,  and  income  tax  treaty 
treatment  of  such  payments  and  affect 
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United  States  payors  and  recipients  and 
foreign  payors  and  recipients. 
DATES:  These  regulations  are  efEscdve 
October  14, 1997. 

Applicability:  These  regulations  are 
applicable  to  payments  made  alter 
November  13, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ramon  Camacho  or  Paul  Epstein  at 
(202)  622-3870  (not  a  toll-free  number) 
of  the  Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel.  Intemai  Revenue 
Service,  1111  Constitution  Avenue. 
NW..  Washington,  DC  20224. 

SUPPLEMENTAfTT  INFORMATION: 

Background 

On  January  9, 1992,  the  IRS  published 
projMised  amendments  (INTL-106-89) 
to  the  Income  Tax  Regulations  (26  CFR 
part  1)  under  sections  861,  871,  881, 
894.  and  1441  of  the  Intemai  Revenue 
Code  of  1986  (Code)  in  the  Federal 
Register  (57  FR  860).  A  public  hearing 
was  scheduled  but  was  subsequently 
cancelled  because  no  one  requested  to 
testify.  However,  several  written 
comments  were  received.  After 
consideration  of  all  of  the  comments, 
the  regulations  proposed  by  INTL-106- 
89  are  adopted  by  this  Treasury 
decision,  as  modified. 

Explanation  of  Provisions 

/.  The  1992  Proposed  Regulations 

On  January  9, 1992,  the  Intemai 
Revenue  Service  (IRS)  issued  proposed 
regulations  that  provided  guidance  on 
the  source  and  character  of  substitute 
payments  made  in  cross-border 
securities  lending  transactions.  In 
general,  the  regulations  proposed  to 
source  substitute  payments  by  reference 
to  the  source  of  the  payments  (dividend 
or  interest)  for  which  diey  substitute.  In 
addition,  the  regulations  proposed  to 
characterize  substitute  payments  under 
a  transparency  rule.  Under  the 
transparency  rule,  substitute  payments 
are  treated  as  having  the  same  character 
as  the  dividend  or  interest  income  for 
which  they  substitute. 

Under  the  proposed  regulations,  the 
source  rule  applies  for  all  piuposes  of 
the  Code  in  cross-border  seciuities 
lending  transactions.  In  contrast,  the 
transparency  rule  addressing  the 
character  of  substitute  payments  applies 
only  for  purposes  of  determining  the  tax 
liability  under  sections  871  and  881  and 
nonresident  alien  withholding  under 
chapter  3  of  the  Code  and  for  treaty 
purposes.  Generally,  public  comments 
welcomed  the  transparency  rule  because 
it  eliminated  unjustifiable  tax  biases 
between  similar  economic  investments. 
After  considering  all  the  public 


comments,  the  proposed  regulations  are 
adopted  as  final  regulations  by  this 
Treasury  decision,  substantially  as 
proposal. 

n.  The  Final  Regulations 

1.  General  rule 

The  final  regulations,  like  the 
proposed  regulations,  provide  that  a 
substitute  payment  made  virith  respect  to 
a  seciuities  lending  or  sale-repurchase 
transaction  is  sourced  using  the  general 
rules  governing  the  soiure  of  interest  or 
dividend  income  contzuned  in  sections 
861  and  862.  The  definitions  of 
securities  lending  transactions  and  sale- 
repurchase  transactions  are  provided  in 
§§  1.861-2(a)(7)  and  1.861-3(aK6)  of  the 
regulations.  These  provisions  define  a 
substitute  payment  as  a  payment  made 
to  the  transferor  of  a  security  of  an 
amount  equal  to  any  distributions  of 
dividends  or  interest  which  the  owner 
of  the  transferred  security  would 
normally  receive.  The  regulations  also 
provide  that  substitute  interest  or 
dividend  payments  have  the  same 
character  as  intnest  or  dividend 
income,  respectively,  for  piuposes  of 
applying  sections  864(c)(4)(B),  871,  881, 
894,  4948(a)  and  the  vtdthholding 
provisions  under  chapter  3  of  the 
Intemai  Revenue  Code. 

2.  Scope  of  regulation 

Some  commentators  questioned 
whether  a  sale-repurchase  transaction  is 
considered  a  transacdon  that  is 
substantially  similar  to  a  securities 
lending  transaction  for  purposes  of  the 
proposed  regulations.  They  noted  that 
most  sale-repurchase  transactions 
contractually  permit  the  purchaser  to 
deal  freely  with  the  underlying 
securities,  specifying  only  that 
substantially  identical  securities  be 
returned  on  the  repurchase  date.  In  such 
cases  the  purchaser  must  also  make 
substitute  payments  to  the  seller.  The 
final  regulations  clarify  that  substitute 
payments  made  in  a  sale-repurchase 
transaction  are  sourced  and 
characterized  in  the  same  maimer  that 
substitute  payments  are  sourced  and 
characterized  in  securities  lending 
transactions. 

The  final  regulations  only  address  the 
tax  treatment  of  substitute  payments 
received  by  the  transferor  in  securities 
lending  or  sale-repurchase  transactions. 
The  regulations  do  not  address  the 
treatment  of  fees  or  interest  paid  to  the 
transferee  in  such  transactions.  For 
example,  the  transparency  rule  does  not 
extend  to  characterize  the  interest 
component  of  the  repurchase  price  of  a 
sale-repurchase  agreement,  which  is 
treated  as  interest  and  sourced  under 


the  general  source  rules  for  interest 
contained  in  sections  861  and  862.  See 
Rev.  Rul.  74-27  (1974-1  CB.  24);  Rev. 
RuL  77-59  (1977-1  CB.  106):  NeArasfca 
Department  of  Revenue  v.  Loewenstein, 
115  S.  Cl.  557  (1994). 

In  response  to  comments,  the  final 
r^ulations  apply  for  purposes  of 
determining  the  source  of  substitute 
payments,  r^ardless  of  whether  the 
recipient  of  the  income  is  U.S.  or 
foreign.  When  source  is  determined 
under  these  regulations,  it  applies  for  all 
purposes  of  the  Code  (e.g.,  foreign  tax 
credit  limitaticms  under  sections  904 
and  906).  However,  with  respect  to  the 
characterization  of  substitute  payments, 
the  IRS  and  Treasury  believe  that  it  is 
appropriate,  and  more  consistent  with 
existing  guidance  regarding  the 
treatment  of  substitute  payments,  to 
apply  the  transparency  rule  only  with 
respect  to  foreign  taxpayers  and  only  for- 
limited  purposes.  Accordingly,  the 
transparency  rule  applies  to  determine 
character  only  for  certain  purpos^  of 
sections  864,  871.  881. 894,  4948ta)  and 
chapter  3  of  the  Code.  For  example, 
under  this  rule,  substitute  payments  to 
a  foreign  person  with  respect  to  stocks 
and  seciuities  that,  absent  the  securities 
lending  transaction,  would  give  rise  to 
foreign  soiuce  effectively  connected 
income  in  the  hands  of  such  person, 
will  retain  their  character  as  dividend  or 
interest  income  for  purposes  of 
determining  whether  the  income  is 
effectively  connected  to  the  U.S.  trade 
or  business  of  such  person. 

The  transparency  rule  does  not  apply. 
howevOT,  to  characterize  the  U.S.  source 
income  of  U.S.  trades  or  businesses  of 
foreign  taxpayers.  Accordingly,  U.S. 
source  efiectivefy  connected  income  of 
foreign  taxpayers  and  U.S.  source 
income  of  U.S.  taxpayers  will  be  treated 
the  same.  In  this  regard,  the  final 
regulations  do  not  affect  existing 
guidance  applicable  to  both  U.S.  and 
foreign  taxpayers  concerning  the 
characterization  of  substitute  payments 
for  purposes  of  other  sections  not 
specifically  identified  in  these  final 
regulations.  See,  e.g.,  ev.  Rul.  60-177 
(1960-1  CB.  9),  (substitute  payments 
are  ineligible  for  the  dividends  received 
deduction  under  section  243);  Rev.  Rul. 
80-135  (1980-1  CB.  18),  (substitute 
pa3rments  are  ineligible  for  the  tax- 
exemption  on  state  and  local  bonds 
under  section  103). 

Because  the  transparency  mle  does 
not  apply  for  purposes  of  sections  901 
and  903,  nothing  in  the  final  r^ulations 
afiiects  the  determination  required  under 
§  1.901-2(f)  concerning  the  identity  of 
the  person  by  whom  a  foreign  tax  is 
considered  paid  for  purposes  of  sections 
901  and  903. 
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3.  Substitute  payments  on  portfolio  debt 

instruments 

Under  the  final  regulations,  substitute 
Interest  payments  made  with  respect  to 
a  debt  instrument,  the  interest  on  which 
qualifies  as  portfolio  interest  under 
section  871(h)  or  section  881(c)  in  the 
hands  of  the  lender,  is  characterized  as 
portfolio  interest  if,  in  the  case  of  an 
obligation  in  registered  form,  the  lender 
provides  the  withholding  agent  with  a 
beneficial  owner  withholding  certificate 
or  documentary  evidence  in  accordance 
with  §  1.871-14(c)  and  no  exception 
from  the  portfolio  interest  exemption 
applies.  For  example,  if  a  bank  lends 
securities  in  a  transaction  that  the  facts 
and  circumstances  indicate  in  substance 
b  an  extension  of  credit  pursuant  to  a 
loan  agreement  in  the  ordinary  course  of 
the  bank's  trade  or  business,  the 
substitute  payment  may  be 
characterized  as  interest  which  would 
not  qualify  as  portfolio  interest  under 
section  881(cX3)(A). 

4.  Tax  treaties 

Some  commentators  noted  that  the 
transparency  rule  adversely  affects 
foreign  taxpayers  that  might  otherwise 
rely  on  a  difCarent  characterization  of 
substitute  payments  in  order  to  claim 
benefits  under  certain  income  tax 
treaties.  The  transparency  rule  would 
eliminate  these  benefits  in  a  number  of 
cases.  Those  commentators  questioned 
the  government's  authority  to  issue 
regulations  that  would  characterize 
substitute  payments  as  dividend  or 
interest  income  in  light  of  U.S.  income 
tax  treaty  provisions. 

The  IRS  and  Treasury  believe  that  the 
transparency  rule  in  general  is  properly 
issued  purstiant  to  the  general  grant  of 
authority  tmder  section  7805  because  it 
eliminates  opportunities  for  abuse  that 
arise  from  a  rule  that  would  characterize 
substitute  payments  in  a  manner 
difiierent  from  the  treatment  of  the 
underlying  payment.  A  transparency 
approach  provides  uniform  results  for 
economically  similar  investments. 

Moreover,  the  IRS  and  Treasury 
b^eve  that,  in  the  absence  of  a 
transparency  rule,  many  taxpayers 
would  use  sactirities  lending 
transactions  in  order  to  avoid  tax  under 
tax  treaties  or  under  the  Code.  For  this 
reason,  authority  to  characterize 
substitute  payments  for  Code  and  treaty 
purposes  in  the  manner  proposed  in 
1992  also  is  amply  provided  in  section 
7701(1),  which  was  enacted  after  these 
comments  were  received.  Section 
7701(1)  provides  a  broad  grant  of 
authority  to  issue  regulations 
lechaxacterizinig  multiple  party 
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financing  arrangements  to  prevent  the 
avoidance  of  any  tax. 

In  this  regard,  the  legislative  history 
provides  that  "the  committee  seeks  to 
bolster  the  Treasury's  ability  to  prevent 
unwarranted  avoidance  of  tax  through 
multiple-party  financial  engineering  as 
well  as  to  provide  a  mechanism  for 
issuing  additional  guidance  to  taxpayers 
entering  into  financial  transactions." 
See  H.R.  Rep.  No.  103-111, 103rd  Cong., 
1st  Seas.  729  (1903).  The  committee  also 
made  clear  that  this  authority  was  not 
limited  to  the  types  of  back-to-back  loan 
transactions  addressed  in  prior  rulings. 
See  Rev.  Rul.  84-152  (1984-2  C.B.  381); 
Rev.  Rul.  84-153  (1984-2  CB.  383); 
Rev.  Rul.  87-89  (1987-2  CB.  195). 
Section  7701(1)  in  fact  has  been  ^plied 
to  a  broad  range  of  financial 
transactions.  See,  e.g.,  Prop.  Regs. 
§  1.7701(l)-2  (treatment  of  obligation- 
shifting  transactions);  and  Notice  97-21 
(IRE  1997-11,  March  17,  1997),  (tax 
avoidance  using  self-amortizing 
investments  in  condtiit  financing 
entities). 

The  1992  proposed  regulation  under 
section  894  provided  that  where  an 
income  tax  convention  refers  to  United 
States  law,  the  relevant  law  is  the 
section  or  sections  of  the  Internal 
Revenue  Code  and  regulations 
thereunder  governing  the  tax  which  is 
the  subject  of  the  provision.  Some 
commentators  have  suggested  that  the 
proposed  securities  lending  regulations 
would  be  invalid  for  purposes  of 
characterizing  dividends  that  are 
specifically  defined  by  treaties. 
However,  under  conduit  principles  and 
additional  authority  to  characterize 
payments  pursuant  to  section  7701(1), 
the  regulations  adopted  under  §  1.894- 
1(c)  address  the  identity  of  the  owner  of 
dividend  and  interest  income  for  treaty 
piuposee  as  opposed  to  the  character  of 
the  payments  received  under  varying 
treaty  definitions.  These  regulations 
therefore  are  consistent  with  the 
government's  authority  under  treaties  to 
determine  the  identity  of  the  beneficial 
owner  of  income. 

Special  Analyaaa 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  these  regulations  wi  <1  not 
have  a  significant  economic  impact  on 
a  substantial  nun^Mr  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  This 
certification  is  based  on  the  information 
that  follows.  These  regulations  afbct 
entities  engaged  in  cross-border 
multiple-party  financing  arrangements. 


These  regulatioiu  affisct  the  tax 
treatment  of  substitute  payments  made 
with  respect  to  stocks  and  debt 
securities.  The  primary  participants 
who  engage  in  cross-border  multiple 
party  financing  arrangements  of  this 
type  are  large  regulated  commercial 
bsjiks  and  brokerage  firms.  In  addition, 
comments  received  in  response  to  the 
notice  of  proposed  rulemaking  were 
from  law  associations,  other 
associations  that  represent  large 
regulated  financial  companies  or  frt>m 
individuals.  Accordingly,  Trea&ury  and 
IRS  do  not  believe  that  a  substantial  - 
nimiber  of  small  entities  engages  in 
cross-border  multiple  party  financing 
arrangements  of  the  type  covered  by 
these  regulations.  Pursuant  to  section 
7805  (f)  of  the  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Ramon 
Camacho  of  the  Office  of  the  Associate 
Chief  Counsel  (International). 

However,  other  personnel  from  the 
IRS  and  Treasury  Department 
[>articipated  in  their  development 

IM  of  Subjects  in  26  CFK  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adaption  of  Amendments  to  tiw 
Regulations 

Accordingly,  26  CFR  part  1  ia 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  as  follows: 

Aaibority:  26  U.S.C  7805  •  •  * 

Section  1.861-2  also  issuad  under  26  U.S.C 

863(8). 
Section  1.861-3  also  iamiad  under  26  U.S.C 

B63(«).  *  •  • 
SecUon  1.864-5  also  issued  under  26  U.S.C 

77010).*** 
Section  1.871-7  also  isaoad  under  26  U.S.C 

77O10).  •  •  * 
SKtion  1.881-2  aiao  issued  uaimM  U.S.C 

7701(1).  *  *  • 
Section  1.894-1  also  issued  under  26  U.S.C 

7701(1).  •  •  • 

Par.  2.  Section  1.^)61-2  is  amended  by 

adding  a  sentence  at  the  end  of 
paragraph  (a)(1);  adding  paragraph 
(aK7);  and  revising  paragraph  (e)  to  read 
as  follows: 

%^M^-2  iMMMt 

(a)  •  *  •  (1)  •  *  "See  paragraph  (aM7) 
of  this  section  for  special  rules 
concerning  substitute  interest  paid  or 
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accrued  pursuant  to  a  seciuities  lending 
transaction. 

•  •        •        •        • 

(7)  A  substitute  interest  payment  is  a 
payment,  made  to  the  transferor  of  a 
security  in  a  securities  lending 
transaction  or  a  sale-repurchase . 
transaction,  of  an  amount  equivalent  to 
an  interest  payment  which  the  owner  of 
the  transferred  security  is  entitled  to 
receive  during  the  term  of  the 
transaction.  A  securities  lending 
transaction  is  a  transfer  of  one  or  more 
securities  that  is  described  in  section 
1058(a)  or  a  substantially  similar 
transaction.  A  sale-repurchase 
transaction  is  an  agreement  imder 
which  a  person  transfers  a  security  in 
exchange  for  cash  and  simultaneously 
agrees  to  receive  substantially  identical 
securities  from  the  transferee  in  the 
foture  in  exchange  for  cash.  A  substitute 
interest  payment  shall  be  sourced  in  the 
same  manner  as  the  interest  accruing  on 
the  transferred  seciuity  for  purposes  of 
this  section  and  §  1.862-1.  See  also 
§§1.864-5(b)(2Kiii).  1.871-7(b)(2). 
1.881-2(b)(2)  and  for  the  character  of 
such  payments  and  §  1.894-1  (c)  for  the 
application  tax  treaties  to  these 
transactions. 

•  •        •        •        * 

(e)  Effective  dates.  Except  as 
otherwise  provided,  this  section  applies 
with  respect  to  taxable  years  begiiining 
after  E>ecember  31, 1966.  For 
corresponding  rules  applicable  to 
taxable  years  beginning  before  January 
1, 1967,  (see  26  CFR  part  1  revised  April 
1, 1971).  Paragraph  (a)(7)  of  this  section 
is  applicable  to  payments  made  after 
November  13, 1997. 

Par.  3.  Section  1.861-3  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(1):  adding  paragraph 
(a)(6);  and  removing  the  first  sentence  of 
paragraph  (d)  and  adding  three 
sentences  in  its  place  to  read  as  follows: 

f  1^1-3    Dividends. 

(a)*  •  •(!)•  •  •  See  also  paragraph 
(a)(6)  of  this  section  for  special  rules 
concerning  substitute  dividend 
pajrments  received  pursuant  to  a 
securities  lending  transaction. 

(6)  Substitute  dividend  payments.  A 
substitute  dividend  payment  is  a 
payment,  made  to  the  transferor  of  a 
security  in  a  securities  lending 
transaction  or  a  sale-repurchase 
transaction,  of  an  amount  equivalent  to 
a  dividend  distribution  which  the 
owner  of  the  transferred  security  is 
entitled  to  receive  during  the  term  of  the 
transaction.  A  securities  lending 
transaction  is  a  transfer  of  one  or  more 
securities  that  is  described  in  section 


1058(a)  or  a  substantially  similar 
transaction.  A  sale-repurchase 
transaction  is  an  agreement  under 
which  a  person  transfers  a  security  in 
exchange  for  cash  and  simultaneously 
agrees  to  receive  substantially  identioJ 
sectirities  from  the  transferee  in  the 
future  in  exchange  for  cash.  A  substitute 
dividend  payment  shall  be  sourced  in 
the  same  manner  as  the  distributions 
with  respect  to  the  transferred  security 
for  purposes  of  this  section  and  §  1.862- 
1.  See  also  §§  1.864-5(b)(2)(ui),  1.871- 
7(b)(2)  and  1.881-2(b)(2)  for  the 
character  of  such  payments  and  §  1.894- 
1(c)  for  the  application  of  tax  treaties  to 
these  transactions. 

(d)  *  *  *  E3a»pt  as  otherwise 
provided  in  this  paragraph  this  section 
applies  with  respect  to  dividends 
received  or  accrued  after  December  31, 
1966.  Paragraph  (a)(5)  of  this  section 
applies  to  certain  dividends  from  a  DISC 
or  former  DISC  in  taxable  years  ending 
after  December  31, 1971.  Paragraph 
(a)(6)  of  this  section  is  applicable  to 
payments  made  after  November  13, 
1997.  *  *  • 

Par.  4.  Section  1.864-5  is  amended  by 
redesignating  paragraph  (b)(2)(ii)  as 
paragraph  (b)(2)(iii)  and  adding  i^ew 
paragraph  (b)(2)(ii)  to  read  as  follows: 

f  1.864-6    Foreign  source  Income 
eUectively  connected  with  U.S.  twiilneei. 

(b)  •  •  • 
(2)«  •  • 

(11)  Substitute  payments.  For  purposes 
of  this  paragraph  (b)(2),  a  substitute 
interest  payment  (as  defined  in  §  1.861- 
2(a)(7))  received  by  a  foreign  person 
subject  to  tax  under  this  paragraph  0>) 
pursuant  to  a  securities  lending 
transaction  or  a  sale-repurchase 
transaction  (as  defined  in  §  1.861- 
2(a)(7))  with  respect  to  a  security  (as 
defined  in  §  1.864-6(b)(2)(ii)(c))  shall 
have  the  same  character  as  interest 
income  paid  or  accrued  with  respect  to 
the  terms  of  the  transferred  security. 
Similarly,  for  purposes  of  this  paragraph 
(b)(2),  a  substitute  dividend  payment  (as 
defined  in  §  1.861-3(a)(6))  received  by  a 
foreign  person  pursuant  to  a  securities 
lending  transaction  or  a  sale-repurchase 
transaction  (as  defined  in  §  1.861- 
3(a)(6))  with  respect  to  a  stock  shall 
have  the  same  character  as  a 
distribution  received  with  respect  to  the 
transferred  security.  This  paragraph 
(b)(2)(ii)  is  applicable  to  payments  made 
after  November  13, 1997. 
•        •        •        •        • 

Par.  5.  Section  1.871-7  is  amended  by 
redesignating  the  text  of  paragraph  (b)  as 
paragraph  (bHl);  adding  a  paragraph 
heading  for  newly  designated  paragraph 


(b)(1);  adding  paragraph  (b)(2);  and 
removii^  the  fint  sentence  of  paragraph 
(f)  and  adding  two  sentences  in  its  place 
to  read  as  follows: 


f  1.871-7    TakaHon  of  nonraeMent 
IndlvWuais  not  engaged  in  U.S. 


(b)  Fixed  or  determinable  annual  or 

periodical  income — (1)  Genraal  rule. 

•  •  •  / 

(2)  Substitute  payments.  For  purposes 
of  this  section,  a  substitute  interest 
payment  (as  defined  in  §  1.861-2(aX7)) 
received  by  a  foreign  person  purstiant  to 
a  securities  lending  transaction  or  a 
sale-repurchase  transaction  (as  defined 
in  §  1.861-2(a)(7))  shall  have  the  same 
character  as  interest  income  paid  or 
accrued  with  respect  to  the  terms  of  the 
transferred  security.  Similarly,  for 
purposes  of  this  section,  a  substitute 
dividend  payment  (as  defined  in 
§  1.861-3(aM6))  received  by  a  foreign 
person  pursuant  to  a  securities  lending 
transaction  or  a  sale-repurchase 
transaction  (as  defined  in  §  1.861- 
3(aK6))  shall  have  the  same  character  as 
a  distribution  received  with  respect  to 
the  transferred  security.  Where, 
purauant  to  a  securities  lending 
transaction  or  a  sale-repurchase 
transaction,  a  foreign  person  transfers  to 
another  person  a  security  the  interest  on 
which  would  qualify  as  portfolio 
interest  tmder  section  871(h]  in  the 
hands  of  the  lender,  substitute  interest 
{wyments  made  wdth  respect  to  the 
transfiarred  securify  will  be  treated  as 
portfolio  interest,  provided  that  in  the 
case  of  interest  on  an  obligation  in 
registered  form  (as  defined  in  §  1.871- 
14(c)(l)(i)),  the  transfnor  complies  with 
the  dociunentation  requirement 
described  in  §  1.87l-14(cMl)(iiKC)  with 
respect  to  the  payment  of  the  substitute 
interest  and  none  of  the  exceptions  to 
the  portfolio  interest  exemption  in 
sections  871(h)  (3)  and  (4)  apply.  See 
also  §  1.861-2(b)(2)  and  1.894-l(c). 

(f)  *  *  *  Except  as  otherwise 
provided  in  this  paragraph,  this  section 
shall  apply  for  taxable  years  beginning 
alter  December  31, 1966.  Paragraph 
(b)(2)  of  this  section  is  applicable  to 
pajrments  made  after  November  13, 
1997.*   •   • 

Par.  6.  Section  1.881-2  is  amended  by 
redesignating  the  text  of  paragraph  (b)  as 
paragraph  (b)(1);  adding  a  paragraph 
heading  for  newly  designated  paragraph 
(b)(1);  adding  a  paragraph  (b)(2);  and 
removing  the  fint  sentence  of  paragraph 
(e)  and  adding  two  sentences  in  its  place 
to  reed  as  follows: 
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§1.381-2    Taxation  Of  fora4gn  oorporatkMW 
notangagad  in  U.S.  buainaaa. 
•        •        •        •        • 

(b)  Fixed  or  determinable  annual  or 
periodical  income — (1)  General  rule. 

(2)  Substitute  payments.  For  purposes 
of  tliis  section,  a  substitute  interest 
payment  (as  defined  in  §  1.861-2(a)(7)) 
received  by  a  foreign  person  pursuant  to 
a  securities  lending  transaction  or  a 
sale-repurchase  transaction  (as  defined 
in  §  1.861-2(a)(7l)  shall  have  the  same 
character  as  interest  income  received 
pursuant  to  the  terms  of  the  transferred 
security.  Similarly,  for  purposes  of  this 
section,  a  substitute  dividend  payment 
(as  defined  in  §  1.861-3(a)(6))  received 
by  a  foreign  person  pursuant  to  a 
securities  lending  transaction  or  a  sale- 
repurchase  transaction  (as  defined  in 
$  1.861-2(aX7))  shall  have  the  same 
character  as  a  distribution  received  with 
respect  to  the  transferred  security. 
Where,  pursuant  to  a  securities  lending 
transaction  or  a  sale-repurchase 
transaction,  a  foreign  {>erson  transfers  to 
another  person  a  security  the  interest  on 
which  would  qualify  as  portfolio 
interest  under  section  881(c)  in  the 
hands  of  the  lender,  substitute  interest 
payments  made  with  respect  to  the 
transferred  security  will  be  treated  as 


portfolio  interest,  provided  that  in  the 
case  of  interest  on  an  obligation  in 
registered  form  (as  defined  in  §  1.871- 
14(c)(l)(i)).  the  transferor  complies  with 
the  documentation  requirement 
described  in  §  1.871-14(cMl)(ii)(C)  with 
respect  to  the  payment  of  substitute 
interest  and  none  of  the  exceptions  to 
the  portfolio  interest  exemption  in 
sections  881(c)  (3)  and  (4)  apply.  See 
also  §§  1.871-7(bK2)  and  1.894-l(c). 

*  *         •        •         • 

(e)  *  •  •  Except  as  otherwise  provide 
in  this  paragraph,  this  section  applies 
for  taxable  years  beginning  after 
December  31, 1966.  Paragraph  (b)(2)  of 
this  section  is  applicable  to  payments 
made  after  November  13,  1997.  *  *  * 

Par.  7.  Section  1.894-1  is  amended  by 
revising  paragraph  (c)  and  adding 
paragraph  (d)  to  read  as  follows: 

f  1.804-1    Income  afladed  by  tiaaly. 

*  *        *        •        • 

(c)  Substitute  interest  and  dividend 
payments.  The  provisions  of  an  income 
tax  convention  dealing  with  interest  or 
dividends  paid  to  or  derived  by  a 
foreign  person  include  substitute 
interest  or  dividend  payments  that  have 
the  same  character  as  interest  or 
dividends  under  §  1.864-5(bX2)(u). 


1.871-7(b)(2)  or  1.881-2(b)(2).  The 
provisions  of  this  paragraph  (c)  shall 
apply  for  piirposes  of  seciirities  lending 
transactions  or  sale-repuichase 
transactions  as  defined  in  §  1.861- 
2(a)(7)  and  §  1.861-3(a)(6). 

(d)  Effective  dates.  Paragraphs  (a)  and 
(b)  of  tUs  section  apply  for  taxable  yean 
beginning  after  E>ecember  31,  966.  Per 
corresponding  rules  applicable  to 
taxable  years  beginning  before  January 
1, 1967,  (see  26  CFR  part  1  revised  Apnl 
1, 1971).  Paragraph  (c)  of  this  section  is 
applicable  to  payments  made  after 
November  13. 1997. 

f1.7701(l)-1    [AmendacQ 

Par.  10.  Section  1.7701(1)-1  is 
amended  as  follows: 

r 

1.  Paragraph  (a)  is  amended  by 
removing  the  paragraph  designation  (a) 
and  the  heading. 

2.  Paragraph  (b)  is  removed. 
Michad  P.  DoUn. 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  August  28, 1907. 
Donald  C  Labkk. 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  97-25999  Filed  10-4-97: 8:45  am) 
MUJNQ  OOOC  4«3e-«1-r 
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DEPARTMENT  OF  THE  TREASURY 
Intemtf  Revanua  Servic* 

26CFRPart1 
[REO-1 14000-87] 
RM-1546-AV41 

Withholding  on  Interest  In  the  Case  of 
Sales  of  CH>ligations  Bstwsen  Intsrsst 
Payment  Datss 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  of  proposed  ndemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  notice  of  proposed 
rulemaking  provides  guidance  regarding 
the  obligation  to  withhold  on  interest 
paid  with  respect  to  obligations  in  the 
case  of  the  sale  of  obligations  between 
interest  payment  dates.  These 
regulations  would  affect  United  States 
and  foreign  withholding  agents  and 
recipients.  This  document  also  provides 
notice  of  a  public  hearing  on  these 
proposed  regulations. 
DATES:  Commerfts  and  ouUines  of  oral 
comments  to  be  presented  at  the  public 
hearing  scheduled  for  January  26. 1998, 
at  10  a.m.  must  be  received  b^  Janu^y 
5. 1998. 

ADDRESSES:  Send  submission  to: 
CC:DOM:CORP:R  (REG-1 14000-97), 
room  5226.  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington  DC  20224.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CXlDOM:CORP:R  (REG-1 14000-97). 
Courier  desk.  Internal  Revenue  Service, 
1111  Constitution  Avenue,  NW,. 
Washington  DC  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  internet  by  ' 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directiy  to  the  IRS  internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax__regs/comments.html.  The  hearing 
scheduled  for  January  26, 1998,  will  be 
held  in  the  Commissioner's  Conference 
Room,  room  3313,  Internal  Revenue 
Service,  1111  Constitution  Avenue. 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Lilo  Hester 
at  (202)  622-3840  (not  a  toU-fiee 
number);  concerning  submissions  and 
the  hearing,  Bvangelista  Lee,  (202)  622- 
7180  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  this  issue  of  the  Federal  Register, 
the  IRS  and  Treasury  are  publishing 
final  withholding  and  reporting 


regulations  under  chapter  3  of  the 
Internal  Revenue  Code  (Code)  and  other 
sections  of  the  Code.  Section  1.1441- 
3(b)(2)  of  the  final  regulations  provides 
that  no  withholding  is  required  upon 
interest  accrued  on  the  date  of  a  sale  of 
debt  obligations  when  the  sale  occurs 
between  two  interest  ftayment  dates, 
even  though  the  amount  is  treated  as 
interest  under  §  1.61-7  (c)  or.  (d)  and  is 
subject  to  tax  under  section  871  or  881. 
In  contrast,  §  1.1441-2(b)(3)  of  the  final 
regulations  provides  that  withholding  is' 
required  on  amounts  of  original  issue 
discount  in  the  event  of  a  sale  of  an 
original  issue  discount  obligation  or  a 
payment  on  such  an  obligation,  subject 
to  certain  exceptions.  The  IRS  and 
Treasury  believe  that,  in  view  of  these 
provisions,  the  exemption  from 
withholding  on  non-OID  amounts  is  no 
longer  justified.  A  withholding  agent 
that  pays  amoimts  to  a  foreign  person  in 
connection  with  the  sale  of  an 
obligation  between  interest  payments 
dates  is  in  the  same  position  as  a 
withholding  agent  that  pays  amounts  to 
a  foreign  person  in  connection  with  the 
sale  of  an  original  issue  discount 
obligation.  The  withholding  exemption 
for  sale  of  debt  obligations  between 
interest  payment  dates  provides  an  easy 
avenue  for  the  avoidance  of  the 
documentation  requirements  imposed 
imder  sections  871(h)  and  881(c)  for 
piuposes  of  qualifying  interest  on 
registered  debt  obligations  as  portfolio 
interest.  For  this  reason,  and  in  order  to 
create  parity  widi  the  tax  treatment  of 
original  issue  discount  obligations 
under  chapter  3  of  the  Code,  it  is  no 
longer  appropriate  to  continue  this 
exemption. 

Under  §  1.1441-2(b)(3),  a  withholding 
agent  must  withhold  on  an  amount  of 
original  issue  discount  to  the  extent  that 
it  has  actual  knowledge  of  the 
proportion  of  the  amount  of  the 
payment  that  is  taxable  to  the  beneficial 
owner  imder  section  871(a)(1)(C)  or 
881(a)(3)(A).  A  withholding  agent  has 
actual  knowledge  if  it  knows  how  long 
the  beneficial  owner  has  held  the 
obligation,  the  terms  of  the  obligation, 
and  the  extent  to  which  the  beneficial 
owner  purchased  the  obligation  at  a 
premium.  A  withholding  agent  is 
treated  as  having  knowledge  if  the 
information  is  reasonably  available. 
Special  rules  are  provided  for 
withholding  agents  with  which  the 
beneficial  owner  does  not  maintain  a 
direct  account  relationship.  Further,  the 
regulations  under  §  1.1441-2(b)(3) 
dealing  with  original  issue  discount 
provide  that,  in  the  case  of  an  obligation 
that  woiild  qualify  as  portfolio  interest 
if  documentation  were  provided  to  the 


withholding  agent,  withholding  is 
required  on  the  entire  amoimt  of  stated 
interest,  if  any.  and  original  issue 
discounts,  if  no  such  documentation  is 
provided,  irrespective  of  whether  the 
withholding  agent  has  knowledge  of  the 
portion  of  the  payment  representing 
taxable  original  issue  discount.  For  this 
purpose,  the  withholding  agent  may  rely 
upon  the  IRS  List  of  Original  issue 
Discount  Instruments  contained  in  IRS 
Publication  1212  (available  from  the  IRS 
Distribution  Centera). 

In  response  to  comments,  the 
provisions  in  §  1.1441-3(b)(l)  are 
proposed  to  be  modified  to  reduce  the 
amount  upon  which  withholding  is 
required.  No  obligation  to  withhold  is 
imposed  under  ciurent  law  on  the 
pa]mient  of  stated  interest  on  an 
obligation  that  was  purchased  between 
interest  payment  dates.  Under  §  1.61- 
7(c),  interest  received  on  the  interest 
pa3rment  date  is  treated  as  6  return  of 
basis  to  the  extent  it  represents  accrued 
unpaid  interest  as  of  the  date  of 
purchase  as  reflected  in  the  new 
holder's  basis  for  the  obligation. 
Therefore,  when  the  new  holder 
receives  a  payment  of  the  stated  interest, 
the  holder  s  tax  liability  is  limited  to  the 
amount  of  interest  accrued  after  the  date 
of  purchase  (subject  to  additional 
adjustments  reflecting  possible 
acquisition  premiums  or  market 
discounts).  Because  of  the  difficulty  for 
a  withholding  agent  to  determine  the 
amount  accrued  to  the  holder  and  other 
adjustments  affecting  the  actual  amount 
taxable  to  the  holder,  withholding  on 
the  entire  amount  of  stated  interest  is 
required  under  the  ciurent  withholding 
regulations  imder  §  1.1441-3(b)(l). 

Commentators  have  asked  that  the 
withholding  agent  be  permitted  to 
withhold  on  the  amount  that  it  knows 
is  taxable.  The  final  withholding 
r^ulations  did  not  modify  the  proposed 
r^ulations  on  this  point  because  the 
Treasury  and  IRS  consider  that 
withholding  on  the  entire  amount  is 
justified  if  withholding  on  sales  of 
obligations  between  interest  {>ayment 
dates  is  not  required.  However,  because 
these  proposed  regulations  require 
withholding,  the  regulations  permit  a 
withholding  agent  to  adjust  the  amount 
of  withholding  at  the  time  of  {>ayment 
of  stated  interest  to  account  for  earlier 
withholding. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
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U.S.C.  chap'T  5)  does  not  apply  to  these 
regulations,  and  because  the  regulatioD 
does  not  impose  a  collection  of 
information  oil  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Commeiils  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  submitted  timely  to 
the  IRS.  All  comments  will  be  available 
for  public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  January  26,  1998,  at  10  a.m.  in  the 
Commissioner's  Confer«ice  Room,  room 
3313,  Internal  Revenue  Building,  1111 
Constitution  Ave,  NW.,  Washington  DC. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the  Internal 
Revenue  Building  lobby  more  than  15 
minutes  before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  by  January  5, 
1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  £nee  of  charge  at  the  hearing. 

List  ofSubfects  in  28  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  reqiiirements. 

Proposed  Amendments  to  the 
RegulatloBS 

Accordingly,  CFR  part  1  is  proposed 
to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

AoUnrtty:  26  U.S.C  7805  *  *  * 

Par.  2.  In  $  1.1441-3,  paragraph  (b)  is 
revised  to  read  as  follows: 

11.1441-3    DelarminaUen  of  amount  to  be 


(b)  Withholding  on  payments  on 
certain  obligations — (1)  Withholding  at 
time  (^payment  of  interest.  When 


making  a  payment  on  an  interest- 
bearing  obligation,  a  withholding  agent 
must  withhold  under  §  1.1441-  1  upon 
the  gross  amoimt  of  stated  interest 
payable  on  the  interest  payment  date, 
regardless  of  whether  the  payment 
constitutes  a  return  of  capital  or  the 
payment  of  income  within  the  meaning 
of  section  61,  imless  the  withholding 
agent  has  knowledge  of  the  actual 
amount  of  interest  paid.  For  this 
purpose,  the  withholding  agent  may  raly 
on  information  provided  by  the  issuer 
(or  its  paying  agent),  on  a  representation 
from  the  beneficial  owner,  or  on 
information  that  the  withholding  agent 
has  in  its  records.  To  the  extent  an 
amount  was  withheld  on  an  amoimt  of 
capital  rather  than  interest,  see  rules  for 
adjustments,  refunds,  or  credits  under 
§  1.1441-l(bM8). 

(2)  No  withholding  between  interest 
payment  dates— (i)  General  rule.  A 
withholding  agent  is  not  required  to 
withhold  under  §  1.1441-1  upon 
interest  accrued  on  the  date  of  a  sale  of 
debt  obligations  when  that  sale  occurs 
between  two  interest  payment  dates 
(even  though  the  amount  is  treated  as 
interest  under  §  1.61-7(c)  or  (d)  and  is 
subject  to  tax  under  section  871(a)  or 
881(a)),  unless  the  withholding  agent 
has  knowledge  of  the  amount  paid  as 
interest  For  purposes  of  this  paragraph 
(b)(2)(i),  a  withholding  agent  is  treated 
as  having  knowledge  in  the  same 
manner  as  a  withholding  agent  has 
knowledge  for  purposes  of  §  1.1441— 
2(b)(3)(ii).  dealing  with  withholding  on 
original  issue  discount.  In  addition, 
notwithstanding  lack  of  knowledge 
(within  the  meaning  of  8 1.1441- 
2(b)(3)(ii)].  withholding  is  required  on 
the  entire  amount  of  stated  interest  paid 
with  respect  to  the  obligation  as 
determined  as  of  the  date  of  original 
issue  if  the  withholding  agent,  pursuant 
to  the  provisions  in  §  1.144 1-1  fb)(3). 
treats  the  payment  as  made  to  a  foreign 
payee  because  it  cannot  associate  the 
payment  with  required  documentation 
and  the  amount  would  qualify  as 
portfolio  interest  See  §  1.1 44 1-1  (b)(8) 
for  adjustments  to  any  amount  that  has 
been  overwithheld  as  a  result  of  this 
provision. 

(ii)  Applicable  rules.  Any  exemption 
from  withholding  pursuant  to  paragraph 
(b)(2)(i)  of  this  section  applies  without 
a  requirement  that  dociunentation  be 
furnished  to  the  withholding  agent 
However,  dociunentation  may  have  to 
be  furnished  for  purposes  of  the 
information  reporting  provisions  under 
section  6049  and  backup  withholding 
under  section  3406.  See  $  1. 6045-1  (c) 
for  reporting  requirements  by  brokers 
with  respect  to  sale  proceeds.  Any 
exemption  from  withholding  under 


paragraph  (b)(2)(i)  of  this  section  is  not 
a  determination  that  the  accrued  interest 
is  not  fixed  or  determinable  aimual  or 
periodical  income.  See  §  1.61-7(c) 
regarding  the  character  of  payments 
received  by  the  acquirer  of  an  obligation 
subsequent  to  such  acquisition  (that  is, 
as  a  return  of  capital  or  interest  accrued 
after  the  acquisition). 
Michael  P.  Dolaa. 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc.  97-26000  Filed  lO-fr-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Rvvenue  Service 

26CFR  Parti 
[REO-107872-97] 
mN  1546-AV27 

Elactronlc  Transmission  of  Form  W-8 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
submission  of  Form  W-8,  a  withholding 
certificate,  needed  for  purposes  of 
chapters  3  and  61  of  the  Internal 
Revenue  Code  (Code)  and  other 
withholding  or  reporting  provisions  of 
the  Code,  such  as  section  3402,  3405,  or 
3406.  The  proposed  regulations  provide 
guidance  to  withholding  agents  and 
payors  who  wish  to  establish  an 
electronic  system  for  use  by  beneficial 
owners  or  payees  in  frimishing  Form 
W-8.  The  proposed  regulations  state  the 
general  requirements  that  such  an 
electronic  system  must  satisfy  so  that  s 
withholding  agent  or  payor  may  rely  on 
'  a  Form  W-8  transmitted  through  such  a 
system.  These  regulations  affect 
withholding  agents  and  payors  that 
establish  electronic  systems  and 
beneficial  owners  and  payees  who  use 
tl'  USX.  zystems. 

DATUf!  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
January  12,  1998. 
ADDRESSES:  Send  submissions  to: 
0C:DOM:CORP:R  (REG-107872-97). 
room  5228,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station. 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP.R  (REG-107872-97). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
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selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  www.irs.u8treas.gov/prod/ 
tax regs/comments.htmL 

FOR  FURTHER  MFORMATKM  CONTACT: 
Concerning  the  regulations,  Lilo  Hester, 
202-622-3840;  concerning  submissions. 
Evangelists  Lee,  202-622-8452  (not  toll- 
free  numbers). 

SUPPLEMBfTARY  MFORMATKM: 
Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  1441  of  the  Internal  Revenue 
Code  (Code).  These  amendments  are 
proposed  to  provide  general  procedures 
for  withholding  agents  and  payors  to 
establish  acceptable  electronic  systems. 

Final  regulations  published  in  the 
Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  add 
%  1.1441-l(e)(4){iv)  which  authorizes 
the  electronic  transmission  of  a  Form 
W-8  described  in  §  1.1441-l(e)(l)(i).  In 
addition,  by  cross-reference  contained 
in  §  1.6049-5(c)(2)  (published  as  a  final 
rule  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register),  the  regulation  authorizes 
electronic  transmission  of  a  Form  W-8 
furnished  for  purposes  of  chapter  61  of 
the  Code  (i.e.,  information  reporting)  or 
for  purposes  of  another  income  tax 
withholding  provision  of  the  Code,  such 
as  section  3406. 

Pursuant  to  chapter  3  (or,  in  certain 
cases,  chapter  61)  of  the  Code,  a 
beneficial  owner  or  a  payee  (i.e.,  a 
person  who  receives  a  payment)  must 
furnish  a  withholding  certificate  to  a 
writhholding  agent  or  payor  in  order  to 
establish  its  status  as  a  foreign  person 
and  entidement  to  a  reduced  rate  of 
withholding.  By  establishing  foreign 
status,  and  other  relevant 
characteristics,  a  beneficial  owner  or 
payee  may  be  entitled  to  a  reduction  or 
exemption  in  the  amount  of 
withholding  under  chapter  3  of  the 
Code  or  an  exemption  from  information 
reporting  under  chapter  61  of  the  Code 
or  from  backup  withholding  under 
section  3406.  The  receipt  of  a    - 
withholding  certificate  affects  the 
amount  of  tax  that  the  withholding 
agent  or  payor  may  be  required  to 
withhold  from  the  payment,  and  the 
type  and  form  of  information  that  it 
must  provide  to  the  IRS.  The  regulations 
under  sections  1441  and  1443 
specifically  identify  Form  W-8  (or  an 
acceptable  substitute  form)  as  the 
required  form  of  the  withholding 
certificate. 


These  proposed  regulations  apply  to 
electronic  transmission  of  Forms  W-8. 
The  regulations  do  not  apply  to  Form 
8233  for  use  by  individuals  who  claim 
a  reduced  rate  of  withholding  under  an 
income  tax  convention  for  services 
performed  in  the  United  States.  See 
§  1.1441-4(bH2).  In  addition,  the 
regulations  do  not  apply  to 
documentary  evidence  (described  in 
§  1.6049-5(c){l))  that  may  be  substituted 
for  the  Form  W-8  with  respect  to  certain 
payments  made  to  accounts  maintained 
outside  of  the  United  States.  However, 
the  IRS  and  Treasury  invite  comments 
on  any  computer  tedmology  (e.g., 
inuring)  that  could  make  electronic 
transmission  of  documentary  evidence 
possible. 

Explanation  of  Provisioas 

1 .  Type  and  Design  of  System 
Determined  by  Withholding  Agent  or 
Payor  Subject  to  Specific  Requirements 

UndOT  the  proposed  regulations,  a 
withholding  agent  or  payor  may  choose 
to  establish  an  electronic  system  to 
reoeive  or  transmit  Forms  W-8  (or  such 
other  form  as  the  IRS  may  prescribe), 
including  a  payor  or  withholding  agent 
that  is  an  intermediary.  The 
withholding  agent  or  payor  may 
determine  the  type  of  system  (such  as 
telephone  or  computer)  available  for 
that  purpose.  The  system  must, 
however,  (1)  reliably  identify  the  user, 
(2)  ensure  that  the  information  received 
is  the  information  sent,  and  (3) 
document  occasions  of  user  access  that 
result  in  a  submission,  renewal,  or 
modification  of  the  withholding 
certificate.  The  proposed  regulations 
envision  that  implementation  of  these 
specific  requirements  necessitates  a 
direct  relationship  between  the 
withholding  agent  or  payor  and  the 
beneficial  owner  or  payee.  The 
proposed  regulations  reserve  on 
applicable  standards  for  systems  used 
by  intermediaries  to  transmit  forms 
received  from  another  payor  or 
withholding  agent  The  IRS  and 
Treasury  recognize  the  importance  of 
allowing  the  electronic  transmission  of 
Forms  W-8  through  one  or  more 
intermediaries  (i.e.,  persons  not  acting 
for  their  own  account).  Therefore, 
comments  are  solicited  regarding  the 
logistical  operation  of  an  electronic 
transmission  system  for  use  by  an 
intermediary  satisfying  the  IRS 
requirements  that  the  integrify, 
accuracy,  cmd  reliability  of  the  original 
electronic  transmission  through  an 
intermediary  system  is  adequately 
protected. 


2.  Relationship  Between  Paper  and 
Electronic  Withholding  Certificate 

The  electronic  transmission  must 
contain  exactly  the  same  information  as 
the  paper  Form  W-8  (or  such  other  form 
as  the  IRS  may  prescribe).  Any 
guidance,  such  as  regulations  or 
instructions,  that  applies  to  the  (taper 
Form  W-8  also  applies  to  electronically 
transmitted  forms. 

3.  Electronic  Filing  Optional 

Section  1.1441-l(eK4Kiv)  audiorizing 
the  use  of  electronic  systems  was 
promulgated  to  assist  in  reducing 
burdens  (in  terms  of  cost  and  time)  on 
withholding  agents,  payors,  payees,  and 
beneficial  owners.  The  use  of  an 
electronic  system  for  the  transmission  of 
Form  W— 8  is  merely  an  alternative  to 
the  use  of  a  paper  form.  Electronic 
transmission  of  Form  W-8  is  not 
mandatory.  A  withholding  agent  or 
payor  may  not  mandate  the  use  of 
electronic  systems  to  receive  or  transmit 
the  fonns.  Thus,  a  payee  or  beneficial 
owner  may  furnish  a  Form  W-8  to  the 
withholding  agent  or  payor  on  paper. 

4.  Signature  Under  Penalties  of  Perjury 

Section  6061  generally  provides  that 
any  return,  statement,  or  other 
document  required  to  be  made  undm 
any  provision  of  the  internal  revenue 
laws  or  regulations  shall  be  signed  in 
accordance  with  forms  or  regulations 
prescribed  by  the  Secretary.  Section 
301.6061-l(b)  provides  that  the 
Secretary  may  prescribe  in  forms, 
instructions,  or  other  appropriate 
guidance  the  method  of  signing  any 
return,  statement,  or  other  document 
required  to  be  made  under  any 
provision  of  the  internal  revenue  laws 
or  regulations.  Section  6065  provides 
that,  except  as  provided  by  the 
Secretary,  any  return,  statement  or  other 
document  shall  contain  or  be  verified  by 
a  written  declaration  that  it  is  made 
under  the  penalties  of  pverjury.  These 
requirements  apply  to  a  Form  W-8  (or 
such  other  form  as  the  Internal  Revenue 
Service  may  prescribe),  including  one 
that  is  filed  electronically,  as  provided 
in  §  1.1441-l(e)(2)(ii).  (3)(ii),  (3)(iii).  and 
(3Kv),  and  §  1.1441-5(c)(2)(iv)  and 
(3)(iii)  of  the  final  regulations.  The 
proposed  regulations,  therefore,  include 
guidance  on  the  perjury  statement  and 
the  signature  requirements  for  Forms 
W-8  that  are  filed  electronically. 

5.  iRS  Requests  for  Electronic  Data 

Upon  request  by  the  IRS  in  the  course 
of  an  examination,  a  withholding  agent 
or  p»yor  must  supply  a  hard  copy  of  the 
information  contained  on  the 
electronically  transmitted  Form  W-8 
and  a  statement  that  to  the  best  of  the 


53506 


Federal  Register  /  Vol. 


62,  Nq.  198  /  Tuesday.  Ck^ober  14, 
i 


1997  /  Proposed  Rules 


withholding  agent's  knowledge,  the 
electronic  Fonn  W-«  was  furnished  by 
the  person  whose  name  is  on  the  form. 
The  printout  of  the  Form  W-8 
information  must  be  provided  to  the  IRS 
in  English. 

Propoaed  EfiectiveDate 

These  regulations  are  proposed  to 
become  e^active  January  1. 1999. 

Speaal  Anaijwn 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  does  not  apply  to  these 
regulations,  and,  because  the  proposed 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  copies)  that  are  submitted  timely 
(in  the  manner  described  in  the 
ADDRESSES  portion  of  this  preamble)  to 
the  IRS.  All  comments  will  be  available 
for  public  inspection  and  copying. 

A  public  hearing  may  be  scheduled  if 
requested  in  writing  by  any  person  that 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Lilo  A. 
Hester,  Office  of  the  Associate  Chief 
Counsel  (International).  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development 


List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations  ' 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
followrs: 

Authority:  26  U.S.C  7805  *  *  * 

Par.  2.  In  §  1.1441-1,  paragraph 
(e)(4)(iv)  is  revised  to  read  as  follows: 

{1.1441-1    Requirement  tar  ttwdeduetlen 
and  witlihokMng  ot  tax  on  payments  to 
foreign  persons. 

•        «        •        •        • 

(e)*  •  • 

(4)*  *  • 

(iv)  Electronic  transmission  of 
information — (A)  In  general.  A 
withholding  agent  may  establish  a 
system  for  beneficial  owner?  or  payees 
to  furnish  electronically  Forms  W--6  (or 
such  other  form  as  the  Internal  Revenue 
Service  may  prescribe).  The  system  also 
may  enable  the  withholding  agent  to 
electronically  transmit  Forms  W-8  to 
another  person.  The  system  must  meet 
the  requirements  described  in  paragraph 
(e)(4)(iv)(B)  of  this  section^ 

(B)  Requirementa—il)  In  general.  The 
electronic  system  must  ensure  that  the 
information  received  is  the  information 
sent,  and  must  document  all  occasions 
of  user  access  that  result  in  the 
submission,  renewal,  or  modification  of 
a  Form  W-8.  In  addition,  the  design  and 
operation  of  the  electronic  system, 
including  access  procedures,  must  make 
it  reasonably  certain  that  the  person 
accessing  the  system  and  furnishing 
Form  W-8  is  the  person  named  in  the 
form. 

[2]  Same  information  as  paper  Form 
WS.  The  electronic  transmission  must 
provide  the  withholding  agent  or  payor 
with  exactly  the  san^e  infcirmation  as  the 
paper  Form  W-8. 

(J)  Perjary  statement  and  signature 
requirements.  The  electronic 


transmission  must  be  signed  by  way  of 
an  electronic  signature  by  the  person 
whose  name  is  on  the  Form  W— 8  and 
the  signature  must  be  under  penalties  of 
perjury  in  the  manner  described  in  this 
paragraph  (e)(4)(iv)(B)(3). 

(j)  Perjury  statement.  The  perjury 
statement  must  contain  the  languitge 
that  appears  on  the  paper  Form  W-8. 
The  electronic  system  must  inform  the 
person  whose  name  is  on  the  Form  W- 
8  that  the  person  must  make  the 
declaration  contained  in  the  perjury 
statement  and  that  the  declaration  is 
made  by  signing  the  Form  W-8.  The 
instructions  and  the  language  of  the 
perjury  statement  must  inmiediately 
follow  the  person's  certifying  statements 
and  immediately  precede  the  person's 
electronic  signature. 

(ii)  Electronic  signature.  The  act  of  the 
electronic  signature  must  be  effected  by 
the  person  whose  name  is  on  the 
electronic  Form  W-8.  The  signature 
must  also  authenticate  and  verify  the 
submission.  For  this  purpose,  the  terms 
authenticate  and  ven^have  the  same 
meanings  as  they  do  when  applied  to  a 
written  signature  on  a  paper  Form  W- 
8.  An  electronic  signature  can  be  in  any 
form  that  satisfies  the  foregoing 
requirements.  The  electronic  signature 
must  be  the  final  entry  in  the  person's 
Form  W-8  submission. 

(4)  Requests  for  electronic  Forms  W- 
8  data.  Upon  request  by  the  Internal 
Revenue  Service  during  an  examination, 
the  withholding  agent  must  supply  a 
hard  copy  of  the  electronic  Form  W-8 
and  a  statement  that,  to  the  best  of  the 
withholding  agent's  knowledge,  the 
electronic  Form  W-8  was  filed  by  the 
person  whose  name  is  on  the  form.  The 
hard  copy  of  the  electronic  Form  W-8 
must  provide  exactly  the  same 
information  as,  but  need  not  be  a 
facsimile  of,  the  paper  Form  W-8. 

(C)  Special  requirements  for 
transmission  of  Forms  W-6  by  an 
intermediary.  [Reserved]. 


SH! 


ftOchMl  P.  Dolaa. 

Acting  Commissioner  of  Internal  Revenue. 
(PR  Doc.  97-26001  Piled  10-6-97:  8:45  unl 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Eniwgy 

10  CFR  Part  430 

[DoclMt  No.  EE-RM-03-601] 

RIH1904-AA46 

Energy  Conservation  Program  for 
Consumer  Products:  Test  Procedures 
for  Furnaces  and  Boilers 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

En»gy. 

action:  Interim  final  rule. 


r:  The  Department  of  Energy 
(the  Department  or  DOE)  is  amending  a 
provision  of  its  recently  promulgated 
final  rule  that  prescribed  revised  test 
procedures  to  determiae  the  energy 
efficiency  of  furnaces  and  boilers.  Under 
today's  amendment,  the  test  procedures 
will  provide  that  the  flue  collector  box 
on  a  furnace  or  boiler  with  a  power 
burner  or  draft  inducer  need  not  be 
insulated  belbre  the  start  of  the  cool- 
down  test. 

DATES:  This  rule  is  efiisctive  November 
10. 1997.  Written  comments  (ten  copies) 
in  response  to  this  notice  must  be 
received  by  November  13, 1997. 
A0CRE88E8:  Written  comments  are  to  be 
submitted  to:  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Hearings  and 
Dockets.  Interim  Pinal  Rule  for  Test 
Procedures  for  Furnaces  and  Boilers, 
Docket  No.  EE-RM-93-501.  Forrestal 
Building.  1000  Independence  Avenue. 
S.W..  Washington,  D.C.  20585.  (202) 
586-7574. 

Copies  of  the  public  comments 
received  may  be  read  at  the  Department 
of  Energy  Freedom  of  Information 
Reading  Room.  Forrestal  Building. 
Room  lE-190. 1000  Independence 
Avenue,  S.W.,  Washington.  DC  20585. 
(202)  586-6020  between  the  hours  of  9 
a.m.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding,  see  Section  IV.  "Public 
Comment."  of  SUPPLEMENTARY 
MFOMIATICN. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Mail  Station  EE-43. 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585- 
0121.  (202)  586-9138.  Or  Edward  Levy. 
Esq..  U.S.  Department  of  Energy,  Office 
of  General  Counsel.  Mail  Station  GC-72. 
Forrestal  Building.  1000  Independence 


Avenue.  SW.  Washington.  DC  20585- 
0103.  (202)  586-9507. 

SUPPLEMENTARY  INFORMATION: 

I.  Discussion 

n.  Procedural  Requirements 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1969. 

B.  Review  Under  Executive  Order  12866. 
"Regulatory  Planning  and  Review." 

C.  Review  Under  Executive  Order  12812, 
"Federalism." 

D.  Review  Under  Executive  Order  12636, 
"Governmental  Actions  and  Interference 
With  Constitutionally  Protected  Property 
Rights." 

E.  Review  Under  the  Paperwork  Reduction 
Act 

F.  Review  Under  Executive  Order  12M8. 
"Civil  Justice  Reform." 

G.  Review  Under  Unfunded  Mmdates 
Reform  Act  of  1995. 

H.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996. 
DL  Interim  Final  Rule 
IV.  Public  Comment 

LDiacuMion 

On  August  23. 1993,  DOE  published 
in  the  Federal  Register  a  proposal 
(hereinafter  referred  to  as  the  1993 
proposed  rule)  to  amend  the  DOE  test 
procedures  for  furnaces  and  boilers.  58 
FR  44538.  A  public  hearing  was  held  in 
Washington,  DC,  on  January  5,  1994.  on 
the  proposed  nde.  On  May  12. 1997, 
after  review  and  evaluation  of  the 
comments  received,  DOE  published  in 
the  Federal  Register  a  final  rule 
(hereinafter  referred  to  as  the  1997  final 
rule)  amending  the  furnace  test 
procedure.  62  FR  26140.  The  1997  final  , 
rule  incorporated  by  reference  many 
provisions  of  the  American  National 
Standards  Institute,  Inc./ American 
Society  of  Heating.  Refrigerating  and 
Air-Conditioning  Engineers.  Inc.  (ANSI/ 
ASHRA1>)  Standard  103-1993 
(hereinafter  referred  to  as  Standard  103- 
1993).  Standard  103-1993  includes 
most  of  the  provisions  in  the  1993 
proposed  rule.  However,  as  discussed  in 
preamble  to  the  1997  final  rtile.  the 
Department  did  not  intend  to  adopt  in 
the  final  rule  any  revision  to  the  test 
procedure  that  would  affect  the  measure 
of  efficiency  (Annual  Fuel  Utilization 
Efficiency  (AFUE))  of  existing  furnaces 
and  boilers.  The  1997  final  rule  did  not 
include,  therefore,  those  provisions  in 
the  1993  proposed  rule  (also  contained 
in  Standard  103-1993)  that  the 
Department  believed  would,  if  adopted, 
reduce  the  AFUE  of  certain  existing 
furnaces  and  boilers. 

Among  the  provisions  of  Standard 
103-1993  that  were  included  in  the 
1997  final  rule  was  section  7.2.2.2.  This 
section  of  Standard  103-1993  specifies 
that,  for  power  burner  units  (including 


power  vented  units  and  oil  burners),  the 
flue  gas  collector  box  shall  be  covered 
with  insulation  having  an  R-value  of  not 
less  than  7  and  an  outer  layer  of 
aluminum  foil  before  the  cool-down  and 
heat-up  tests. 

After  the  publication  of  the  1997  final 
rule,  the  Gas  Appliance  Manufacturers 
Association  (GAMA)  contacted  the 
Department  and  asserted  that  the 
adoption  of  this  insulation  requirement 
in  the  DOE  test  procedures  will  reduce 
the  AFUE  of  many  furnaces  and  boilers. 
GAMA  stated  that  for  some  units  the 
reduced  AFUE  would  be  below  the 
minimum  standard,  while  for  others  it 
would  be  below  the  qualifying  levels  for 
many  utility  rebate  programs. 

As  discussed  in  the  preamble  to  the 
1997  final  nde.  62  FR  at  26147,  the 
requirement  to  insulate  the  flue 
collector  box  of  power  burner  units  can 
be  traced  to  language  in  prior  DOE  test 
procedures  and  ANSI/ASHRAE 
Standard  103-1982.  DOE  has  reviewed 
that  language,  and  has  found  that  it  was 
ambiguous,  and  was  susceptible  to  a 
reasonable  interpretation  that  it  did  not 
apply  to  power  vented  units. 
Furthermore,  since  1983  furnace 
manufacturers,  GAMA  and  Intertek 
Testing  Services  (an  independent  testing 
laboratory  contracted  by  GAMA  to 
administer  its  furnace  and  boiler 
Efficiency  Certification  Program)  have 
done  efficiency  tests  on  furnaces  and 
boilers  equipped  with  power  burners 
without  insulating  the  flue  gas  collector 
box. 

As  discussed  above,  the  Department 
did  not  intend  to  include  any  provisions 
in  the  1997  final  nde  which  would 
affect  the  measured  efficiency  for 
furnaces  or  boilers.  Upon  further 
consideration  of  the  above,  the 
Department  concludes  that  the 
requirement  to  insulate  the  flue 
collector  box  could  lower  existing  AFUE 
measiirements.  The  inclusion  of  this 
requirement  would  affect 
manufactvirers'  product  offerings  and 
their  participation  in  utility  rebate 
programs.  Furthermore,  it  would  add  a 
testing  burden  on  manufacturers,  by 
requiring  them  to  re-test  and  re-certify 
existing  units.  Therefore  in  today's 
interim  final  rule,  DOE  is  deleting  from 
its  recenUy  adopted  test  procedure  for 
furnaces  and  boilers  the  insulation 
requirement  for  power  btimer  units. 

n.  Procedural  Requirements 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1969 

The  Department  has  concluded  that 
this  interim  final  rule  falls  into  a  class 
of  actions  (categorical  exclusion  A5) 
that  are  categorically  excluded  from  the 
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National  Environmental  Policy  Act  of 
1969  (NEPA)  review  because  they 
would  not  individually  or  cimiujatively 
have  a  significant  impact  on  the  human 
environment,  as  determined  by  DOE's 
regulations  (10  CFR  Part  1021. 
Appendix  A  to  Subpart  D) 
implementing  the  NEPA  (42  U.S.C. 
4321,  4331-35,  4341-47).  Therefore  Ulis 
interim  final  rule  does  not  require  an 
environmental  impact  statement  or  an 
enviroimiental  assessment  pursuant  to 
NEPA. 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

Today's  regidatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review."  58  FR  51735,  October  4, 1993. 
Accordingly,  today's  action  was  not 
8ub|ect  to  review  under  the  Executive 
Older  by  the  Office  of  Information  and 
Regulatory  Affairs. 

C.  Review  Under  Executive  Order  12612, 
"Federalism" 

Executive  Order  12612  (52  FR  41685. 
October  30, 1987)  requires  that 
regidations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  Federal 
Govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  offsets,  Xben  Executive 
Order  12612  requires  preparation  of  a 
Federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
iinpdementing  a  regulation  or  a  rule. 

The  interim  final  rule  published  today 
would  not  alter  the  distribution  of 
authority  and  responsibility  to  regtUate 
in  this  area.  The  interim  final  nde 
woidd  only  revise  a  cunentiy  applicable 
DOE  test  procedure  to  improve  existing 
testing  methods,  and  to  add  provisions 
that  DOE  might  use  in  futuire  standard 
setting.  Accordingly.  DOE  has 
determined  that  preparation  of  a 
federation  assessment  is  unnecessary. 

D.  Review  Under  Executive  Order 
12630.  "Governmental  Actions  and 
Interference  With  Constitutionally 
Protected  Property  Rights" 

It  has  been  determined  pursuant  to 
Executive  Order  12630  (52  FR  8859. 
March  18, 1988)  that  this  final  rule 
would  not  result  in  any  Takings  which 
might  require  compensation  imder  the 
Fifth  Amendment  to  the  United  States 
Constitution. 

The  Department  believes  that  a  test 
procedtire  implementing  a  long- 
established  statutory  mandate  in  a 
manner  calculated  to  minimize  adverse 


economic  impacts  does  not  constitute  a 
"taking"  of  private  property.  Thus, 
testing  imder  the  appliance  standards 
program  does  not  invoke  the  provisions 
of  E.0. 12630. 

ij.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  recordkeeping 
requirements  are  imposed  by  this 
rulemaking.  Accordhigly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

F.  Review  Under  Executive  Order  12988, 
"Civil  Justice  Reform  " 

With  respect  to  the  review  of  existing 
regidations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988.  "Civil  Justice 
Reform,"  61  FR  4729  (February  7. 1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
reqtiirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  btuden  reduction.  With  regard  to 
the  review  required  by  section  3(a). 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regidation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specffies  any  effisct  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simpUfication  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
urueasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  final 
r^idations  meet  the  relevant  standards 
of  Executive  Order  12988. 

G.  Review  Under  Unfunded  Mandates 
Reform  Act  of  1995 

If  any  proposed  or  final  nde  includes 
a  Federal  mandate  that  may  residt  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  the  Unfimded 
Mandates  Reform  Act  of  1995.  signed 


into  law  on  March  22, 1995.  requires  an 
agency  (prior  to  promulgation)  to 
prepare  a  budgetary  impact  statement 
and  select  the  least  costly,  most  cost 
effective  and  least  burdensome 
alternative  that  achieve  the  objectives  of 
the  nde  and  is  consistent  with  statutory 
requfrements. 

DOE  has  determined  that  the  action 
promulgated  today  does  not  include 
such  a  Federal  mandate.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

H.  Review  Under  Small  Business 
Reffihtory  Enforcement  Fairness  Act  of 

1996  ' 

As  required  by  5  U.S.C  801.  DOE  will 
report  to  Congress  prtHnulgation  of  the 
rule  prior  to  its  efEsctive  date.  5  U.S.C 
801.  The  report  will  state  that  it  has 
been  determined  that  the  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(3). 

IIL  Interim  Final  Role 

This  Interim  Final  Rule  revises  a 
provision,  concerning  insulation  of  the 
flue  collector  box,  that  is  included  in 
the  1997  final  rule  promulgating  test 
procedures  for  furnaces.  The  effective 
date  of  the  test  procedures  in  1997  the 
final  rule  is  November  10. 1997.  In  order 
to  avoid  confusion  and  luiwarranted 
testing  and  compliance  costs,  DOE 
concluded  that  this  amendment  to  the 

1997  final  rule  must  be  effective  on 
November  10.1997.  and  must  be  issued 
as  prompUy  as  possible.  Moreover  based 
on  the  comments  received  in  response 
to  the  1993  proposed  nde.  the 
Department  does  not  expect  public 
comments  objecting  to  the  change  made 
by  this  interim  final  nde. 

Therefore,  the  Department  finds  that 
it  woidd  be  impracticable,  tumecessary 
and  contrary  to  the  public  interest  to 
have  notice  and  public  comment  prior 
to  issuing  the  amendment  set  forth  in 
this  interim  final  nde.  However,  the 
Department  is  providing  for  a  post- 
publication  public  comment  period,  and 
will  respond  to  comments  as 
appropriate  in  a  notice  of  final 
rulemaking. 

IV.  Public  Comment 

Interested  persons  are  invited  to 
participate  in  the  rulemaking  by 
submitting  data,  comments,  or 
information  with  respect  to  the  test 
procedures  set  forth  in  this  notice  to  the 
address  indicated  at  the  beginning  of  the 
notice. 

Comments  should  be  identified  both 
on  the  envelope  and  on  the  doctiments 
as  "Test  Procedures  for  Furnaces/ 
BoUers.  Docket  No.  EE-RM-93-501." 
Ten  (10)  copies  are  requested  to  be 
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submitted.  If  possible,  the  Department 
would  appreciate  an  electronic  copy  of 
the  comments  on  a  3.5"  diskette.  The 
Department  is  ciurently  using 
WordPerfect^  6,1.  All  submittals 
received  by  the  date  specified  at  the 
beginning  of  this  notice  will  be 
considereid  by  the  Department  of  Energy 
before  final  action  is  taken  on  the 
interim  final  rule.  

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  which  he  or  she  believes  to 
be  confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  of  the  document  and 
nine  copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  The  Department  of 
Energy  will  make  its  own  determination 
with  regard  to  the  confidential  status  of 
the  information  and  treat  it  according  to 
its  determination. 

Factors  of  interest  to  the  Department 
of  Energy  when  evaluating  requests  to 
treat  as  confidential  information  that 
baa  been  submitted  include:  (1)  A 
deacription  of  the  items;  (2)  an 
indication  as  to  whether  and  why  such 
items  are  customarily  treated  as 


confidential  within  the  indtistry;  (3) 
whether  the  information  is  generally 
known  by,  or  available  from,  other 
sources:  (4)  whether  the  information  has 
previously  been  made  available  to 
others  without  obligation  concerning  its 
confidentiality;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  which  would  result  from  public  . 
disclosure;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  why  disclosure 
of  the  information  would  be  contrary  to 
the  public  interest 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances,  Incorporation  by 
reference. 

Issued  in  Washington.  DC,  on  September  5, 
1997. 

JoMiih  J.  Romm, 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  RenewaUe  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Part  430  of  Chapter  II  of  Title 
10,  Code  of  Federal  Regulations,  ia 
amended  as  set  forth  below. 


PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authotity  citation  for  part  430 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  6291-6309. 

Appendix  N  to  Subpait  B  of  Part  430— 
Uniform  Test  Method  for  Measuring  the 
Energy  Conaumption  of  Furnaces  and 
Boilers 

2.  Section  6.0  in  appendix  N  to 
subpart  Bof  part  430  is  revised  to  read 
as  follows: 


6.0    Apparatus.  The  apparatus  used 
in  conjunction  with  the  furnace  or 
boiler  during  the  testing  shall  be  as 
specified  in  section  7  of  ANSI/ASHRAE 
Standard  103-1993  except  for  the 
second  paragraph  of  section  7.2.2.2  and 
except  for  section  7.2.2.5,  and  as 
specified  in  section  6.1  of  this  appendix. 

(FR  Doc.  97-27018  Filed  10-10-97;  8:45  am] 

■LUNQ  CODE  64aO-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Fiscal  Year  1998  Annual  List  of 
Certifications  and  Assurances  for 
Federal  Transit  Administration  Grants 
and  Cooperative  Agreements 

AOBICY:  Federal  Transit  Administration. 

DOT. 

action:  Notice. 


:  This  notice  contains  FTA's 
comprehensive  compilation  of  the 
Federal  Fiscal  Year  1998  certifications 
and  assurances  to  be  used  in  connection 
with  all  Federal  assistance  programs 
administered  by  FTA  during  Federal 
Fiscal  Year  1998.  (See  Appendix  A.) 
These  certifications  and  assurances 
include  all  annual  certifications 
required  by  49  U.S.C  5307(d)(1)  for 
FTA's  Urtianized  Area  Formula  Program 
as  well  as  other  certifications  and 
assurances  needed  for  compliance  mth 
various  other  Federal  statutes  and 
regulations  affecting  FTA's  assistance 
programs. 

EFFECTIVE  DATE:  October  14, 1997. 
FOA  FURTHER  »at)nMAT10W  CONTACT:  Pat 
Berkley,  Office  of  Program  Management, 
Federal  Transit  Administration,  (202) 
366-6470;  the  F^A  Web  Site  at  http:// 
Mfww. fta.dot.gov;  or  contact  FTA  staff  in 
the  appropriate  Regional  Office  listed 
below.  For  copies  of  other  related 
docmnents,  contact  Minnie  Davis, 
Office  of  Public  Affairs,  Federal  Transit 
Administration,  (202)  366-1217. 


Kegion  1: 

States  served:  Maine,  New  Hampshire, 
Vermont,  Ckinnecticut,  Rhode  Island, 
and  Massachusetts,  Telephone  617- 
494-2055 

Region  2:  New  York 

States  served:  New  York,  New  Jersey, 
and  Virgin  Islands,  Telephone  212- 
264-8162 

Region  3:  Philadelphia 

States  served:  Peimsylvania,  Delaware, 
Maryland,  Virginia,  West  Virginia, 
and  District  of  Columbia,  Telephone 
215-656-7100 

Region  4:  Atlanta 

States  served:  Kentucky,  North  Carolina, 
South  Carolina,  Georgia,  Florida, 
Alabama.  Mississippi.  Tennessee,  and 
Puerto  Rico,  Telephone  404-562- 
3500 

Region  5:  Chicago 

States  served:  Minnesota,  Wisconsin, 
Michigan,  Illinois,  Indiana,  and  Ohio, 
Telephone  312-353-2789 


Region  B:  Dallas/Ft. Worth 

States  served:  Arkansas,  Louisiana, 
Oklahoma,  Texas,  and  New  Mexico, 
Telephone  817-860-9663 

Region  7:  Kansas  City 

States  served:  Missouri,  Iowa,  Kansas, 
and  Nebraska,  Telephone  816-523- 
0204 

Region  8:  Denver 

States  served:  Colorado,  Utalh 
Wyoming,  Montana,  North  Dakota, 
South  Dakota,  Telephone  303-844- 
3242 

Region  9:  San  Franctaco 

States  served:  California,  Hawaii,  Guam, 
Arizona,  Nevada,  American  Samoa, 
and  the  Northern  Mariana  Islands, 
Telephone  415-744-3133 

Region  10:  Seattle 

States  served:  Idaho,  Oregon, 

Washington,  and  Alaska.  Telephone 

206-220-7954 
SUPPLEMBfTARY  INFORMATION:  Before 
FTA  may  award  a  Federal  grant  or 
cooperative  agreement,  the  applicant 
must  provide  to  FTA  all  certifications 
and  assurances  required  by  Federal  laws 
and  regulations  for  the  applicant  or  its 
project. 

Tnis  notice  provides  the  text  of 
certifications  and  assurances  that  may 
be  required  by  law  for  the  various 
Federal  assistance  programs 
administered  by  FTA  including  the 
Capital  Program;  the  Urbanized  Area 
Formula  Program;  the  Nonurbanized 
Area  Formula  Program;  the 
Metropolitan  Planning  Program;  the 
Rural  Transit  Assistance  Program;  the 
Elderly  and  Persons  With  Disabilities 
Program;  the  Human  Resource  Program; 
the  National  Training  Institute  Program; 
the  State  Planning  and  Research 
Program;  and  the  National  Planning  and 
Research  Program,  all  codified  at  49 
U.S.C.  chapter  53.  When  administering 
Federal  assistance  programs  authorized 
by  other  Federal  statutes,  such  as  Titie 
23,  United  States  Code,  FTA  uses  these 
same  certifications  and  assurances 
during  Federal  Fiscal  Year  1998. 

This  Notice  provides  the  applicant 
with  a  single  Signature  Page  on  which 
the  applicant  and  its  attorney  certifies 
compliance  with  all  certifications  and 
assurances  applicable  to  each  grant  or 
cooperative  agreement  for  which  the  . 
applicant  wishes  to  apply  in  Federal 
Fiscal  Year  1998.  (See  Signature  Page  of 
Appendix  A.) 

Electronic  Submission 

FTA  has  expanded  the  use  of  the 
electronic  programs  for  applicants 
introduced  in  1995.  The  On-Line 


Program  is  offered  to  applicants  through 
the  Grant  Management  Information 
System  (GMIS).  This  is  a  computerized 
system  designed  to  assist  the  FTA 
grantee  or  recipient  of  a  cooperative 
agreement  in  managing  its  FTA  assisted 
projects  and  their  budgets.  All 
applicants  are  encouraged  to  participate 
in  the  On-Line  Program,  which  includes 
the  opportunity  to  certify  compliance 
electronically  for  all  certifications  and 
assurances  selected  among  those  in 
Appendix  A.  The  Electronic  Grant 
Making  and  Management  initiative 
(EGMM)  pilot  program  also  initiated  in 
Federal  Fiscal  Year  1995  has  proved  so 
successful  in  reducing  time  and  paper 
that  EGMM  will  continue  to  be  offered 
to  more  apphcants.  This  program  is 
presently  undergoing  graphical-user- 
interface  refinement  for  enhanced 
accessibility.  Applicants  may  contact 
their  Regional  Office  shown  above  for 
more  information. 

1998  Changes 

This  1998  Annual  Certifications  and 
Assurances  document  contains  two 
major  changes  to  the  previous  year's 
Federal  Register  publication.  (1) 
Starting  witii  this  Fiscal  Year  1998,  all 
Applicants  for  FTA  capital  program  or 
formula  program  assistance,  and  current 
Grantees  with  an  active  project  financed 
with  FTA  capital  program  or  formula 
program  assistance  will  be  required  to 
provide  the  Appendix  A  Certifications 
and  Assurances  within  90  days  from  the 
date  of  this  publication  or  with  its  first 
grant  application  in  Fiscal  Year  1998. 
whichever  comes  firat. 

(2)  The  attorney  signature  from 
previous  years  on  the  Single  Signature 
Page  will  no  longer  be  acceptable.  FTA 
requires  a  cxirrent  attorney's  affirmation 
of  the  Applicant's  legal  authority  to 
certify  compliance  with  the  funding 
obligations  in  this  document. 
Additional  changes  include  clarification 
and  reference  sources.  It  is  im{}ortant 
that  each  applicant  be  familiar  with  all 
fifteen  categories  contained  in  this 
document  as  it  is  a  prerequisite  for 
receivii^  FTA  financial  assistance. 

FTA  oirects  your  attention  to 
Appendix  C  in  FTA  Circular  9300.1, 
"Capital  Program  Grant  Application 
Instructions,"  which  was  published  on 
September  29, 1995;  to  Exhibit  D  in  FTA 
Circular  9040.1D,  dated  May  3, 1997, 
"Nonurbanized  Area  Formula  Program 
Guidance  and  Grant  Application 
Instructions;  and  Appendix  G  of  FTA 
Circular  9030. IB,  dated  October  10. 
1996,  Urbanized  Area  Formula  Program: 
Grant  Application  Instructions.  These 
circulars  contain  a  previous  veraion  of 
the  Annual  Certifications  and 
Assurances  which  includes  some  but 
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not  all  of  the  most  ciurent  and  valid 
changes.  Do  not  use  the  dociunent 
contained  in  these  circulars.  They  are 
examples  only  and  will  not  be 
considered  acceptable  or  valid. 
Therefore  the  provisions  of  this  Notice 
supersede  conflicting  statements  in 
those  circulars.  Note  especially  that  the 
Applicant  must  use  the  most  current 
Signature  Pages  shovm  in  this  Federal 
Fiscal  Year  1998  Federal  Register 
dociunent  or  provided  concurrenUy 
through  the  EGMM  initiative  discussed 
above.  A  copy  of  an  earlier  fiscal  year's 
Certification  Signature  page  is  not 
acceptable. 

Background 

With  the  publication  of  the  Federal 
Fiscal  Yecu- 1995  version  of  this  notice, 
certifications  and  assurances  for  Federal 
assistance  programs  administered  by 
FTA  were  for  the  first  time  consolidated 
into  one  document  This  marked  the 
beginning  of  an  effort  to  assist 
applicants  in  reducing  time  and  paper 
work  in  certifying  compliance  with 
various  Federal  laws  and  regulations.  It 
coincided  with  the  On-Line  Program 
and  the  EGMM  initiative  described 
above,  which  also  reduced  the  time  and 
paper  required  to  process  an 
application.  ^ 

FTA  intends  to  continue  publishing 
this  docimient  oimually  widi  any 
changes  or  additions  specifically 
highlighted,  in  conjunction  with  its 
publication  of  the  FTA  annual 
apportionment  Notice,  which  allocates 
funds  in  accordance  with  the  latest  U.S. 
Department  of  Transportation  (U.S. 
DOT)  aiunial  approfwiations  act 

Procedures 

Following  is  a  detailed  compilation  of 
Certifications  and  Assurances  and  the 
Signature  Page  (Appendix  A).  The 
Signatiue  Page  is  to  be  signed  by  the 
applicant's  authorized  representative 
and  its  attorney,  and  sent  or 
electronically  transmitted  through  the 
FTA  computerized  on-line  system,  to 
the  appropriate  FTA  Regional  office 
withki  90  days  of  this  Federal  Register 
publication  date,  or  with  the  applicant's 
first  Federal  assistance  application  in 
Federal  Fiscal  Year  1998,  whichever 
oomes  first 

All  applicants  are  advised  to  read  the 
entire  1998  Certifications  and 
Assurances  to  be  confident  of  their 
responsibilities  and  commitments.  The 
applicant  may  signify  compliance  with 
all  Categories  by  placing  a  single  "X"  in 
the  appropriate  space  at  the  top  of  the 
Signatuire  Selection  Page  in  Appendix 
A.  However,  the  applicant's  Attorney 
Affirmation  continues  to  be  required  as 
indicated  on  the  Signature  Page  at  the 


end  of  Appendix  A,  regardless  of  the 
applicant's  selection  of  a  single 
selection  for  all  fifteen  Categories,  or 
individual  options  selection  from  the 
fifteen  Categories. 

The  Signature  Page,  when  properly 
signed  and  submitted,  or  electronically 
transmitted  to  FTA,  assures  FTA  that 
the  applicant  intends  to  comply  with 
the  requirements  for  the  specific 
program/s  involved,  should  they  apply 
for  a  FTA  grant  during  this  fiscal  year. 
All  applicants  must  read  the  selection 
portion  and  the  signatiue  portion  of  this 
document  and  signify  compliance  by 
marking  where  appropriate  with  an  "X" 
on  the  category  selection  side,  and  then 
signifying  compliance  as  indicated.  (See 
Appendix  A.)  An  applicant 
participating  in  the  On-Line  Program  or 
the  EGMM  Program  described  above, 
may  submit  its  Signature  Page  (both  the 
selection  side  and  the  signature  side) 
electronically.  The  applicant  should  not 
hesitate  to  considt  with  the  appropriate 
Regional  Office  or  Headquarters  Office 
before  submitting  its  certifications  and 
assurances. 

References 

49  U.S.C  chapter  53.  Title  23  U.S.C, 
42  U.S.C  4151,  Title  VI  and  "Htle  VII  of 
the  Qvil  Rights  Act,  FTA  regulations  . 
under  49  CFR.  and  FTA  Circulan. 

Issued:  Octbber  6, 1997. 
Gordon  J.  Lintoa, 

AdmiiusUutor. 

AppidixA 

Fadarai  Fiscal  Tear  isas  CartilkatioiH  and 
AsBoraacM  Cm- Fodaral  Tnuwit 
AifaBiBislratkMi . 


Each  Applicant  is  requested  to  provide  as 
many  of  the  following  certifications  and 
assurances  necessary  to  cover  the  various 
types  of  Federal  assistance  programs  for 
which  the  Applicant  intends  to  seek  Federal 
assistance  from  FTA  in  Federal  Fiscal  Year 
1998.  A  state  making  certifications  and 
■MUFsnces  on  behalf  of  its  prospective 
subrecipients  is  expected  to  obtain  sufficient 
documentation  from  those  subrecipients  as 
necessary  for  the  state  to  make  informed 
certifications  and  assurances.  The  fifteen 
categories  of  certifications  and  assurances  are 
listed  by  Roman  numerals  I  through  XV  on 
the  other  side  of  the  Signature  Page 
document.  Categories  U  through  XV  will 
apply  to  some,  but  not  all  applicants.  The 
categories  correspond  to  the  following 
descriptions  of  circumstances  mandating 
submission  of  specific  certifications, 
assurances,  or  agreements: 

L  CortificatioBS  and  Aasurancas  Reqoirad  of 
BachAppUcant 

Each  Applicant  for  Federal  assistance 
awarded  by  FTA  must  make  all  certifications 
and  assurances  in  this  Category  I. 
Accordingly,  FTA  may  not  award  any 
Federal  assistance  until  the  Applicant 


provides  asstuance  of  compliance  by 
selecting  Category  I  on  the  Signature  Page  at 
the  end  of  this  document 

A.  Authority  of  Applicant  and  Its 
Representative 

The  authorized  representative  of  the 
Applicant  and  legal  counsel  who  sign  these 
cortifications,  assurances,  and  agremnents 
attest  that  lx>th  the  Applicant  and  its 
authorized  representative  have  adequate 
authority  under  state  and  local  law  and  the 
by-laws  or  internal  ruies  of  the  Applicant 
organization  to: 

(1)  Execute  and  file  the  application  for 
Federal  assistance  on  behalf  of  tlie  Applicant 

(2)  Execute  and  file  the  required 
certifications,  assurances,  ami  agreements  on 
betialf  of  the  Applicant  binding  the 
Applicant,  and 

(3)  Execute  grant  and  coopacativa 
agreements  with  FT  A  on  behalf  of  the 
AppUcant 

B.  Standard  Aasurances 

The  Applicant  assures  that  it  will  comply 
with  all  applicable  Federal  statutes, 
regulations,  executive  orders,  FTA  arcalars, 
and  other  Federal  administrative 
requirements  in  carrying  out  any  grant  or  ^ 
cooperative  agreement  awarded  by  FTA  Tha 
Applicant  aclmow  ledges  that  it  is  undar  a 
continuing  obligation  to  comply  with  the 
temu  and  conditions  of  the  grant  or. 
cooperative  agreement  issued  lor  its 
approved  project  with  FTA.  The  Applicant 
understands  that  Federal  laws,  regulations, 
policies,  and  administrative  practices  might 
be  modified  from  time  to  time  and  afiect  tha 
implementation  of  the  project  The  Applicant 
agrees  that  tlie  most  recent  Federal 
requirements  will  apply  to  the  project  iinlnas 
FTA  issues  a  written  determination 
odierwise. 

C  Debannent,  Suspension,  and  Other 
Responsibility  Matters — Primary  Covered 
Transactions 

As  required  by  U.S.  DOT  regulations  on 
Govemmentwide  Debarment  and  SuspensixM 
(Nonprocurement)  at  49  CFR  29.510: 

(1)  The  Applicant  (Primary  Participant) 
certifies  to  the  best  of  its  knowledge  and 
beli^,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agancy; 

(b)  Have  not  within  a  threa-yaar  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  tbsoi 
fior  commission  of  fraud  or  a  criminal  oflaaia 
in  connection  with  obtaining,  attempting  to 
obtsdn,  or  {>erforming  a  pubUc  (FedeiaL  state, 
or  local)  transaction  or  contract  undva 
public  transaction:  violation  of  Fedafal  or 
state  antitr\ut  statutes;  or  commission  of 
embezzlement  theft  forgery,  bribeiy, 
Cdsification  or  destruction  of  records,  making 
idse  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  chargad  by  a 
govemmantal  entity  (Fadeial,  state,  or  local) 
with  conuniseion  of  any  of  the  ofljansas  listed 
in  paragraph  (2)  of  this  owtification;  and 
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(d)Ha««iiotwilhiiial 
preceding  this  ceftificmtkm  hod  one  or  more 
public  traxuactions  (Federal,  state,  or  local) 
lanninated  for  cause  or  debult 

(2)  The  Applicant  also  certifies  that  if. 
later,  it  becomes  aware  of  any  information 
contiadictiog  the  statements  of  paragraphs  (a) 
through  (d)  above,  it  will  promptly  (Rovide 
that  information  to  FT  A. 

(3)  If  the  Applicant  (Ptimaiy  Participant)  is 
unJable  to  certify  to  the  statements  within 
paragraphs  (1)  and  (2)  above,  it  siiail  indicate 
so  on  its  Signature  Page  and  provide  a 
written  explanation  to  FT  A. 

D.  Drug-Free  Workphce  Ceit^catioa 

As  lequired  by  U.S.  DOT  regulations  on 
Drug-Free  Woriq>lace  Requirements  (Grants) 
at  49  CFR  29.630.  the  Applicant  caitifias  that 
it  wiU  provide  a  drug-free  wrodcplaoa  by: 

(1)  Publishing  a  statement  noti^ring  its 
employees  that  the  unlawful  manuhcture. 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
Applicant's  workplace  and  specifying  the 
actions  that  will  be  taken  against  its 
employees  for  violation  of  that  prohibttioa; 

(2)  Establishing  an  ongoing  dnig-frae 
awareness  program  to  inform  its  employees 
about:  (a)  the  dangan  of  drug  abuse  in  the 
workplace:  (b)  the  Applicant's  policy  of 
maintaining  a  drug- free  workplace;  (c)  any 
available  drug  counseling,  rehabilitation,  and 
employee  asaistanre  programs;  and  (d)  the 
penalties  that  may  be  impuaed  upon  its 
employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(3)  Making  it  a  requirement  that  each  of  its 
employees  to  be  engaged  in  the  performance 
of  tlie  grant  or  cooperative  agreement  be 
given  a  copy  of  the  statement  required  by 
paragraph  (1); 

(4)  Notifying  each  of  its  employees  in  the 
statement  required  by  paragraph  (1)  that,  as 
a  condition  of  employment  financed  with 
Fadacal  aaaialaBoe  provided  by  the  grant  or 
cooperative  agnement,  the  employee  will:  (a) 
abide  by  the  terms  of  the  statement,  and  (b) 
notify  the  employer  (Applicant)  in  writing  of 
his  or  her  conviction  for  a  violation  of  a 
criminal  drug  statute  occurring  in  the 
workplace  no  later  than  5  calendar  days  after 
that  conviction; 

(5)  Notifying  FTA  in  writing,  widiin  10 
calendar  days  after  receiving  notice  required 
by  paragraph  (4)(b)  above  from  an  employee 
or  otharwiae  receiving  actual  notice  of  that 
conviction.  The  Applicant,  which  is  the 
employer  of  any  convicted  employee  must 
provide  notice,  including  position  title,  to 
every  protect  officer  or  othier  designee  on 
whose  project  activity  the  Applicant's 
convictisd  employee  was  working.  Notice 
shall  include  the  identification  number(s)  of 
each  affected  grant  or  cooperative  agreement. 

(6)  Taking  one  of  the  following  actions 
iwithin  30  calendar  days  of  receiving  notice 
under  paragraph  (4)(b)  above  with  respect  to 
any  employee  who  is  so  convicted:  (a)  By 
taking  appropriate  personnel  action  against 
that  employee,  up  to  and  including 
termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973.  as  amended,  or  (b)  by  requiring  that 
employee  to  particifMte  satisfoctorily  in  a 
drug  abuse  assistance  or  rehabilitation 


program  approved  for  such  purposes  by  a 
Federal,  aUte,  or  local  health,  law 
enforcement,  or  other  appropriate  agency: 

(7)  Making  a  good  £aith  effort  to  continue 
to  iTMintain  a  drug-freo  urorkplace  thrdugh 
implementation  of  paragraphs  (1),  (2),  (3).  (4). 
(5),  and  (6)  above.  The  Applicant  has  at  will 
provide  to  FTA  a  list  identifying  its 
headquarters  location  and  each  workplace  k 
maintains  in  which  project  activities 
supported  by  FTA  are  conducted. 

E.  Intergovenunental  Review  Amirance 

Tha  Applicant  aasuras  that  each 
application  for  Federal  assistance  submitted 
to  FTA  has  been  or  will  be  submitted,  as 
required  by  each  state,  for  intergovernmental 
review  to  the  appropriate  state  and  local 
ageociea.  Specificaliy,  the  Applicant  aasuras 
that  it  has  fulfilled  or  wiU  fulfill  the 
obligations  imposed  on  FTA  by  U.S.  DOT 
regulations,  "Intergovernmental  Review  of 
the  Department  of  Transportation  Programs 
and  Activities, "  49  CFR  part  17. 

F.  Nondiscrimination  Assurance 

As  fsquiied  by  49  U.S.C  5332.  Title  VI  of 
the  Civil  Rights  Act  of  1964,  as  amended.  42 
U.S.C  2000d,  and  U.S.  DOT  regulations. 
' '  Nondiacrim  i  nation  in  Federally- Assisted 
Programs  of  the  Department  of 
Transportation — Efliectuation  of  Title  VI  of 
the  Civil  Rights  Act."  49  CFR  part  21  at  21.7, 
the  Applicant  assures  that  it  will  comply 
¥dth  all  requirements  of  49  CFR  part  21;  FTA 

Circular  4702.1,  "Title  VI  Program 
Guidelines  for  Federal  Transit 
Administration  Recipients";  and  other 
applicable  directives,  so  that  no  person  in  the 
United  States,  on  the  basis  of  race,  color, 
national  origin,  creed,  sex,  or  age  will  be 
excluded  from  participation  in.  be  denied  the 
benefits  of,  or  otherwise  be  subjected  to 
discrimination  in  any  program  or  activity 
(particularly  in  the  level  and  qualify  of 
transportation  services  and  transportation- 
related  benefits)  for  which  the  Applicant 
receives  Federal  assistance  awarded  by  the 
U.S.  DOT  or  FTA  as  follows: 

(1)  The  Applicant  assures  that  each  project 
will  be  conducted,  property  acquisitions  will 
be  undertaken,  and  project  facilities  vriU  be 
operated  in  accordance  with  all  applicable 
requirements  of  49  U.S.C.  S332  and  49  CFR 
part  21,  and  understands  that  this  assurance 
extends  to  its  entire  facilify  and  to  facilities 
operated  in  connection  with  the  project 

(2)  The  Applicant  assures  that  it  will  take 
appropriate  action  to  ensure  that  any 
transferee  receiving  property  financed  with 
Federal  assistance  derived  from  FTA  will 
comply  with  the  applicable  requirements  of 
49  U.S.C.  5332  and  49  CFR  part  21. 

(3)  The  Applicant  assures  that  it  wiil 
promptly  take  the  necessary  actions  to 
effectuate  this  assurance,  including  notifjring 
the  public  that  complaints  of  discrimination 
in  the  provision  of  transportation-related 
services  or  benefits  may  be  filed  with  U.S. 
DOT  or  FTA.  Upon  request  by  U.S.  DOT  or 
FTA,  the  Applicant  assures  that  it  will 
submit  the  required  information  pertaining  to 
its  compliance  with  these  requirements. 

(4)  The  Applicant  assures  that  it  will  make 
any  changes  in  iu  49  U.S.C.  5332  and  Title 
VI  implementing  prtKedures  as  U.S.  DOT  or 
FTA  may  request 


(5)  As  required  by  49  CFR  21.7(aH2),  die 
Applicant  will  include  appropriate  clauses  in 
esax  third  party  contract  or  subagreement  to 
impose  the  requirements  of  49  CFR  part  21 
and  49  U.S.C.  5332,  and  include  appropriate 
provisions  imposing  those  requirements  in 
deeds  and  instruments  recording  the  transfer 
of  real  property,  tliuctures,  improvementi. 

G.  Assurance  of  Nondiscrimination  on  the 
Basis  of  Disability 

As  required  by  U.S.  DOT  regulatioos, 
"Nondiscrimination  on  the  Basis  of  Handicap 
in  Programs  and  Activities  Receiving  or 
Benefiting  from  Federal  Financial 
Assistance,"  at  49  CFR  part  27,  implementing 
the  Rehabilitation  Act  of  1973,  as  amended, 
and  the  Americans  with  Disabilities  Act  of 
1990,  as  amended,  the  Applicant  assures 
that,  as  a  condition  to  the  approval  or 
extension  of  any  Federal  assistance  awrarded 
by  FTA  to  construct  any  fecilify,  obtain  any 
rolling  stock  or  other  equipment,  undertake 
studies,  conduct  research,  or  to  participate  in 
or  oMain  any  benefit  from  any  program 
administered  by  FTA.  no  otherwise  qualified 
person  with  a  disabilify  shall  be,  solely  by 
reason  of  that  disability,  excluded  from 
participation  in,  denied  the  benefits  of,  or 
otherwise  subjected  to  discrimination  in  any 
program  or  activity  receiving  or  benefiting 
from  Federal  assistance  administered  by  the 
FTA  or  any  entity  within  U.S.  DOT.  Tha 
Applicant  assures  that  project 
implementation  and  operations  so  assisted 
wil\  comply  with  all  applicable  requirements 
of  U.S.  DOT  regulations  implementing  the 
Rehabilitation  Act  of  1973,  as  amended,  and 
the  Americans  with  Disabilities  Act  of  1990, 
as  amended,  at  49  CFR  parts  27,  37,  and  38. 
and  any  applicable  regulations  and  directives 
issued  by  other  Federal  departments  or 
agencies. 

H.  Procurement  Compliance 

The  Applicant  certifies  that  its 
procurements  and  procurement  system  will 
comply  with  all  applicable  requirements 
imposed  by  Federal  laws,  executive  orden, 
or  regulations  and  the  requirements  of  FTA 
Circular  4220. ID,  "Third  Party  Contracting 
Requirements,"  and  other  implementing 
requirements  FTA  may  issue.  The  Applicant 
certifies  that  it  will  include  in  its  contract! 
financed  in  whole  or  in  part  %<nth  FTA 
assistance  all  clauses  required  by  Federal 
laws,  executive  orders,  or  regulations,  and 
mil  ensure  that  each  subrecipient  and 
contractor  will  also  include  in  its 
subagreements  and  contracts  financed  in 
whole  or  in  part  with  FTA  assistance  all 
applicable  clauses  required  by  Federal  laws, 
executive  orden,  or  regulations. 

n.  Lobbying  Certification  for  an  Applicatioa 
Exceeding  $100,000 

An  Applicant  that  submits,  or  intends  to 
submit  this  fiscal  year,  an  application  for 
Federal  assistance  exceeding  $100,000  must 
provide  the  following  certification.  FTA  may 
not  provide  Federal  assistance  for  an 
application  exceeding  $100,000  until  the 
Applicant  provides  this  certification  by 
selecting  Category  11  on  the  Signature  Page. 

A.  As  required  by  U.S.  DOT  regulations. 
"New  Restrictions  on  Lobbying,"  at  49  CFR 
20.110.  the  Applicant's  authorized 
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repnsentative  certifies  to  the  best  of  his  or 
her  knowledge  and  belief  that  for  each 
application  for  a  Federal  assistance 
exceeding  $100,000:  (1)  No  Federal 
appropriated  funds  have  been  or  will  be  paid, 
t^  or  on  behalf  of  the  Applicant,  to  any 
person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Munber  of  Congress  pertaining  to  the  award 
of  any  Federal  assistance,  or  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  Federal  assistance 
agreement;  and  (2)  if  any  funds  other  than 
Fedoal  appropriated  funds  have  been  or  will 
be  paid  to  any  person  for  inflirencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  In 
connection  with  any  application  to  FTA  for 
Federal  assistance,  the  Applicant  assures  that 
it  will  complete  and  submit  Standard  Form- 
LLL.  "Disclosure  Form  to  Report  Lobbying." 
including  the  information  required  by  the 
form's  instructions,  which  may  be  amended 
to  omit  such  information  as  permitted  by  31 
U.S.C  1352. 

B.  The  Applicant  understands  that  this 
certification  is  a  material  representation  of 
feet  upon  which  reliance  is  placed  and  that 
submission  of  this  certification  is  a 
prerequisite  for  providing  Federal  assistance 
for  a  transaction  covered  by  31  U.S.C  1352. 
The  Applicant  also  underatands  that  any 
person  who  feils  to  file  a  required 
certification  shall  be  subject  to  a  civil  penalty 
of  not  less  than  SlO.OOO  and  not  more  than 
$100,000  for  each  such  feihue. 

m.  Eflfects  on  PrivatB  Mass  Traoaportatlon 
Companies 

An  Applicant,  that  is  a  state  or  local 
government  seeking  Federal  assistance  under 
49  U.S.C  chapter  53  to  acquire  propterty  or 
an  interest  in  prop«fy  of  a  private  mass 
transportation  company  or  operate  mass 
transportation  equipment  or  a  fecility  in 
competition  with  or  in  addition  to 
transportation  service  provided  by  an 
existing  mass  transportation  company  must 
prpvide  the  following  certification.  FTA  may 
not  a%vard  that  Federal  assistance  until  the 
Applicant  provides  this  certification  by 
selecting  Category  m  on  the  Signature  Page. 

As  required  by  49  U.S.C.  5323(a)(lXB)  or 
5323(aMl)(C).  the  Applicant  certifies  that 
before  it  acquires  property  or  an  intenst  in 
property  of  a  private  mass  transportation 
company  or  operates  mass  transportation 
equipment  or  a  fecility  in  competition  with 
or  in  addition  to  transportation  service 
provided  by  an  existing  mass  transportation 
company  it  has  or  will  have: 

A.  Provided  for  the  participation  of  private 
mass  transportation  companies  to  the 
maximum  extent  feasible;  and 

B.  Paid  or  will  pay  just  compensation 
under  state  or  local  law  to  a  private  mass 
transportation  company  for  its  franchises  or 
property  acquired. 


IV.  Public  Hearing  Certification  far  a  Capital 
Project  (Except  Ui1>anized  Ana  Fonaula 
Pro)ecto)  That  Wll  SnbtantiaUy  Agwt  a 
Community  or  Ite  Transit  Service 

An  Applicant  seeking  Federal  assistance 
for  a  capital  project  authorized  by  49  U.S.Q 
chapter  53  (except  Urbanized  Area  Formula 
Program  assistance),  that  will  substantially 
afEact  a  community  or  its  transit  service  must 
provide  the  following  certification.  FTA  may 
not  award  that  Federal  assistance  until  the 
Applicant  provides  this  certification  by 
selecting  Categoty  IV  on  the  Signature  Page. 

As  required  by  49  U.S.C.  5323(b),  the 
Applicant  certifies  that  it  has,  or  before 
sulunitting  its  application,  will  have: 

A.  Provided  an  adequate  opportunity  for  a 
public  hearing  with  adequate  prior  notice  of 
the  proposed  project  published  in  a 
newspaper  of  general  circulation  in  the 
geographic  area  to  be  served: 

B.  Held  that  hearing  and  provided  FTA  a 
tianscript  at  detailed  report  summariring  the 
issues  and  responses,  unless  no  ope  with  a 
significant  economic,  social,  or 
environmental  interest  requests  a  hearing; 

C.  Considered  the  economic,  social,  and 
environmental  efiiscts  of  the  project;  and 

D.  Determined  the  project  to  be  consistent 
with  official  plans  for  developing  the  urban 
area. 

V.  CertificatioB  of  Pra-Award  and  Poat- 
Driivnry  Eolling  Stock  Keviaam  Raqidfed  for 
Each  Applicant  Seek&ig  To  rmrhaw  EolUng 
Stock  Financed  With  Federal  Asaistance 
Awarded  by  FTA 

An  Applicant  seeking  FTA  assistance  to 
purchase  rolling  stock  must  make  the 
foUowring  certification.  FTA  may  not  provide 
assistance  for  any  rolling  stock  acquisition 
until  the  Applicant  provides  this  certification 
by  selecting  Category  V  on  the  Signattue 
Page. 

As  required  by  49  U.S.C  5323(1).  and 
implementing  FTA  regulations  at  49  CFR 
663.7,  the  Applicant  certifies  that  it  will 
comply  with  the  requirements  of  49  CFR  part 
663,  in  the  course  of  purchasing  revenue 
service  rolling  stock.  Among  other  things,  the 
Applicant  will  conduct  or  cause  to  be 
conducted  the  prescribed  pre-award  and 
post-delivery  reviews,  and  will  maintain  on 
file  the  certifications  required  by  49  CFR  part 
663,  subparts  B,  C,  and  D. 

VI.  Bos  Teattag  Cartificatioa  Reqnkad  fcr 
NewBnaea 

An  Applicant  seeking  FTA  assistance  to 
acquire  new  buses  must  make  the  foUowii^ 
certification.  FTA  may  not  provide  assistance 
for  the  acquisition  of  new  buses  until  the 
Applicant  provides  this  certification  Ity 
selecting  Categoty  VI  on  the  Signature  Page. 

As  required  by  FTA  regulations,  "Biu 
Testing, "  at  49  CFR  665.7,  the  Applicant 
certifies  that  before  expending  any  Federal 
assi6tr>nce  to  acquire  the  first  bus  of  any  new 
bus  model  or  any  bus  model  with  a  new 
major  change  in  configuration  or  components 
or  authoriring  final  acceptance  of  that  bus  (as 
described  in  49  CFR  part  665): 

A.  The  model  of  the  bus  will  have  been 
tested  at  a  bus  testing  facility  approved  by 
FTA;  and 

B.  It  %vill  have  received  a  copy  of  the  test 
report  prepared  on  the  bus  moidel. 


Vn.  Charter  Service  AgreomeBt 

An  Applicant  seeking  FTA  assistance  to 
aqquire  or  operate  transportation  equipmaol 
or  fecilities  acquired  with  Federal  assistance 
authorized  by  49  U.S.C  chapter  53  (except  40 
U.S.C.  5310)  or  Title  23,  U.S.C  must  enter 
into  the  following  charter  service  agreement 
FTA  may  not  provide  assistance  for  those 
projects  until  the  Applicant  enters  into  this 
agreement  by  selecting  Catagoty  vn  on  the 
Signature  Page. 

A.  As  required  by  49  U.S.C  S323(d)  and 
FTA  regulations,  "Charter  Service,"  at  40 
CFR  604.7,  the  Applicant  agrees  that  it  and 
its  recipients  will:  (1)  Provide  charter  aervice 
that  uses  equipment  or  fecilities  acqtiired 
with  Federal  assistance  authorised  for  40 
U.S.C  5307,  5309,  or  5311  or  Title  23  U.S.C. 
only  to  the  extent  that  there  are  no  private 
charter  service  operators  willing  and  able  to 
provide  the  charter  service  that  it  or  its 
recipients  desire  to  provide,  unless  one  or 
more  of  the  exceptions  in  49  CFR  604.9 
applies,  and  (2)  comply  vrith  the  provisions 
of  49  CFR  part  604  hefate  they  provide  any 
charter  service  using  equipment  or  fecilitiM 
acquired  with  Federal  ■««*f'fin'  authorized 
for  the  above  statutes. 

B.  The  Applicant  understands  that  the 
requirements  of  49  CFR  part  604  will  apply 
to  any  charter  service  provided,  the 
definitions  in  49  CFR  part  604  appfy  to  this 
agreement,  and  violation  of  this  agreement 
may  require  corrective  measures  and  the 
imposition  of  penalties,  including  debarment 
from  the  receipt  of  frirther  Federal  assistance 
for  transportation. 


Vm.  Sdool  Traaapntation , 

An  Applicant  seeking  FTA  assistance  to 
acquire  or  operate  transportation  fecilities 
and  equipment  acquired  with  Federal 
assistance  authorized  by  49  U.S.C  chapter  53 
must  agree  as  follows.  FTA  may  not  provide 
assistance  for  transportation  fecilities  until 
the  Applicant  enters  into  this  Agreement  by 
selecting  Categoty  vm  on  the  Signature  Page. 

A.  As  required  by  49  U.S.C  532S(f)  and 
FTA  regulations,  "School  Bus  Operations,"  at 
49  CFR  605.14,  the  Applicant  agrees  that  it 
and  all  its  recipients  will:  (1)  Engage  in 
school  tiaiupoatation  operations  in 
competition  with  private  school 
transportation  operators  only  to  the  extent 
permitted  by  an  exception  provided  by  49 
U.S.C.  5323(f),  and  implementing 
regulatioos,  and  (2)  comply  with  the 
requirements  of  49  CFR  part  605  before 
providing  any  school  transportation  using 
equipment  or  fecilities  acquired  with  Fedaial 
assistance  authorized  by  49  U.S.C  chapter  53 
or  Title  23  U.S.C  awarded  by  FTA  for 
transportation  projects. 

B.  The  Applicant  tinderstands  that  the 
requirements  of  49  CFR  part  605  will  apply 
to  any  school  transportation  it  provides,  the 
definitions  of  49  CFR  part  605  apply  to  this 
school  transportation  agreement,  and  a 
violation  of  this  agreement  may  require 
conactive  measures  and  the  imposition  of 
penalties,  including  debarment  from  the 
receipt  of  further  Federal  assistance  for 
transportation. 
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DL  Cnrtification  Required  for  the  Dfnct 
Award  of  FTA  Aaeiataace  to  an  Applicaat 
ktr  iti  DeMtnd  K— poneive  Service  ^ 

An  Applicant  seeking  direct  Federal 
■Mistance  to  support  its  demand  responsive 
torvice  must  provide  the  fbllowtng 
cattification.  FTA  may  not  awrard  Federal 
assistance  directly  to  an  Applicant  to  support 
its  demand  responsive  service  until  the 
Applicant  provides  this  certification  by 
selecting  Category  CC  on  the  Signature  Page. 

As  required  by  U.S.  DOT  regulations, 
'Transportation  Services  for  Individuals  with 
DisabiliUes  (ADA), "  at  49  CFR  37.77,  the* 
Applicant  certifies  that  its  demand 
responsive  service  offered  to  persons  %rith 
disabilities,  including  persons  who  use 
wheelchairs,  is  equivalent  to  the  level  and 
quality  of  service  offered  to  persons  without 
liiaahilitinrt  When  viewed  in  its  entirety,  its 
mvice  tor  persons  with  disabilities  is 
provided  in  the  most  integrated  setting 
fsasible  and  is  equivalent  with  respect  to:  (1) 
Response  time,  (2)  bres,  (3)  geographic 
service  area,  (4)  hours  and  days  of  service,  (5) 
restrictions  on  trip  purpose,  (6)  availability  of 
information  and  reservation  capability,  and 
(7)  constraints  on  capacity  or  service 
availability. 

X.  Tafcilaai  ii  Abaae  CertificatkMM 

If  the  Applicant  is  required  by  Federal 
regulations  to  provide  the  following 
substance  abuse  certifications,  FTA  may  not 
provide  Padatal  assistance  until  the 
Applicant  has  selected  Category  X  on  the 
Signature  Page. 

A.  Alcohol  Testing  Cattification 

As  required  by  FTA  regulations, 
"Prevention  of  Alcohol  Misuse  in  Transit 
Operations."  at  49  CFR  654.83.  the  Applicant 
OMtiSM  that  it  has  established  and 
impiaaMnted  an  alcohol  misuse  prevention 
program  complying  with  the  requirements  of 
49  CFR  part  654;  and  if  the  Applicant  has 
employees  regulated  by  the  Federal  Railroad 
Administration  (FRA).  the  Applicant  also 
certifies  that  it  has  for  those  employees  an 
alcohol  misuse  prevention  program 
complying  with  the  requirements  of  FRA's 
regulations,  "Control  of  Alcohol  and  Drug 
Use."  49  CFR  part  219. 

B.  Anti-Drag  Pmgmm  Certification 

As  required  by  FTA  regulations, 
"Prevention  of  Prohibited  Drug  Use  in 
Transit  tDpenitions,"  at  49  CFR  653.83, 
the  Applicant  certifies  that  it  has 
established  and  implemented  an  anti- 
drug program  and  has  conducted 
employee  training  complying  with  the 
requirements  of  49  CFR  part  653;  and  if 
the  Applicant  has  employees  regulated 
by  the  Federal  Railroad  Administration 
(FRA),  the  Applicant  also  certifies  that 
it  has  for  those  employees  an  anti-drug 
prt>gram  complying  with  the 
requirements  of  FRA's  regulations, 
"Control  of  Alcohol  and  Drug  Use."  49 
CFR  part  219. 


XL  Aaewancaa  Required  for  Pro)ects 
Involving  Real  Property 

The  Applicant  must  provide  the  following 
assurances  in  connection  with  each 
application  for  Federal  assistance  to  acquire 
(purchase  or  lease]  real  property.  FTA  may 
not  award  Federal  assistance  for  a  project 
involving  real  property  until  the  Applicant 
provides  these  assurances  shown  by  selecting 
Category  XI  on  the  Signature  Page. 

A.  Relocation  and  Real  Pmpmty  Acquisition 
Assurance 

As  required  by  U.S.  DOT  regulations, 
"Uniform  Reloartion  Assistance  and  Real 
Property  Acquisition  for  Federal  and 
Federally  Assisted  Programs,"  at  49  CFR 
24.4.  and  sections  210  and  305  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970,  as 
amended  (Uniform  Relocation  Act).  42  U.S.C. 
4630  and  4655.  the  Applicant  assures  that  it 
has  the  requisite  authority  under  applicable 
state  and  local  law  and  will  comply  with  the 
requirements  of  the  Uniform  Relocation  Act, 
42  U.S.C  4601  et  aeq..  and  U.S.  DOT 
regulations,  "Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  fior  Federal 
and  Federally  Assisted  Programs."  49  CFR 
part  24  including,  but  not  limited  to  the 
foUomring: 

(1)  The  Applicant  will  adequately  inform 
each  affected  person  of  the  benefits,  policies, 
and  procedures  provided  for  in  49  CFR  part 
24: 

(2)  The  Applicant  will  provide  fair  and 
reasonable  relocation  payments  and 
assistance  required  by  42  U.S.C.  4622.  4623. 
and  4624;  49  CFR  part  24;  and  any  applicable 
FTA  procedures,  to  or  for  families, 
individuals,  partnerships,  corporations  or 
associations  displaced  as  a  result  of  any 
profect  financed  with  FTA  assistance; 

(3)  The  Applicant  will  provide  relocation 
assistance  programs  offering  the  services 
described  in  42  U.S.C.  4625  to  such 
displaced  families,  individuals,  partnerships, 
COTporations  or  associations  in  the  maimer 
provided  in  49  CFR  part  24  and  FTA 
procedures; 

(4)  Within  a  reasonable  time  before 
displacement,  the  Applicant  will  make 
available  comparable  replacement  dwellings 
to  displaced  families  and  individuals  as 
required  by  42  U.S.C.  4625(c)(3); 

(5)  The  Applicant  will  carry  out  th«- 
relocation  process  in  such  a  manner  as  to 
provide  displaced  persons  with  uniform  and 
consistent  services,  and  will  make  available 
replacement  housing  in  the  same  range  of 
choices  with  respect  to  such  housing  to  all 
displaced  persons  regardless  of  race,  color, 
religion,  or  national  origin;  and 

(8)  In  acquiring  real  property,  the 
Applicant  will  be  guided  to  the  greatest 
extent  practicable  under  state  law,  by  the  real 
property  acquisition  policies  of  42  U.S.C. 
4651  and  4652; 

(7)  The  Applicant  will  pay  or  reimburse 
property  owners  for  necessary  expenses  as 
specified  in  42  U.S.C.  4653  and  4654, 
understanding  that  FTA  will  participate  in 
the  Applicant's  costs  of  providing  those 
payments  and  that  assistance  for  the  project 
as  required  by  42  U.S.C  4631; 

(8)  The  Applicant  will  execute  such 
amendments  to  third  party  contracts  and 


subagreements  financed  with  FTA  assistance 
and  execute,  furnish,  and  be  bound  by  such 
additional  dociiments  as  FTA  may  determine 
necessary  to  effectuate  or  implement  the 
assurances  provided  herein;  and 

(9)  The  Applicant  agrees  to  make  these 
assurances  part  of  or  incorporate  them  by 
reference  into  any  third  party  contract  or 
subagreement,  or  any  amendments  thereto, 
relating  to  any  project  financed  by  FTA 
involving  relocation  or  land  acquisition  and 
provide  in  any  affected  document  that  these 
relocation  and  land  acquisition  provisions 
shall  supersede  any  conflicting  provisions. 

B.  Flood  Insurance  Covetage 

As  required  by  section  102(a)  of  the  Flood 
Disaster  Protection  Act  of  1973, 42  U.S.C 
4012a(a),  the  Applicant  assures  that  in  the 
course  of  implementing  each  project  financed 
with  Federal  assistance,  ihe  Applicant  will 
obtain  appropriate  insurance  for  any  real 
estate  acquired  or  construction  undertaken 
thereon  within  any  special  flood  hazard  area 
as  identified  by  the  Federal  Insurance 
Administrator.  The  Applicant  understands 
that  such  insurance  is  available  in  the 
participating  area  through  the  U.S.  Federal 
Emergency  Management  Agency's  National 
Flood  Insurance  Program. 

C.  Seismic  Assurance 

As  required  by  U.S.  DOT  regulations, 
"Seismic  Safety,"  49  CFR  41.117(d),  the 
Applicant  assures  that  before  it  accepts 
delivery  of  any  building  financed  with 
Federal  assistance  provided  by  FTA.  the 
Applicant  will  obtain  a  certificate  of 
compliance  with  the  seismic  design  and 
construction  requirements  of  49  CFR  part  41. 

Xn.  Caitificationa  far  the  UrbanisMl  Ana 
Fonralal 


Each  Applicant  to  FTA  for  Uibanized  Area 
Formula  Program  assistance  authorized  for 

49  U.S.C.  5307  must  provide  the  foUowfing 
certifications  in  connection  with  its 
applicatioa  FTA  may  not  award  Urbanized 
Area  Formula  Program  assistance  to  the 
Applicant  imtil  the  Applicant  provides  these 
certifications  and  assurances  shown  by 
selecting  Category  XII  on  the  Sigmiture  Page. 

A.  Certifications  Required  by  Statute 

As  required  by  49  U.S.C.  5307(d)(1)  (A) 
through  (J),  ihe  Applicant  certifies  that: 

(1)  It  has  or  will  have  the  legal,  financial, 
and  technical  capacity  to  carry  out  the 
proposed  program  of  projects; 

(2)  It  has  or  will  have  satisfactory 
continuing  control  over  the  use  of  the 
equipment  and  facilities; 

(3)  It  will  adequately  maintain  the 
equipment  and  fecilities; 

(4)  It  will  ensure  that  the  elderly  and 
handicap(>ed  persons,  or  any  person 
presenting  a  Medicare  card  issued  to  himself 
or  herself  under  title  II  or  title  XVm  of  the 
Social  Security  Act  (42  U.S.C  401  et  seq.  or 
42  U.S.C  1395  et  seq.].  will  be  charged 
during  non-peak  hours  for  transportation 
using  or  involving  a  fecility  or  equipment  of 
a  project  financed  with  Federal  assistance 
authorized  for  49  U.S.C.  5307  not  more  than 

50  percent  of  the  peak  hour  fare;    . 

(5)  In  carrying  out  a  procurement  financed 
writh  Federal  assistance  authorized  for  the 
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Urbanized  Aree  Formula  Program  at  49 
U.S.C.  5307,  it  will  use  competitive 
procurement  (as  defined  or  approved  by  the 
Secretary),  it  will  not  use  a  procurement 
using  exclusionary  or  discriminatory 
specifications,  and  it  will  comply  with 
applicable  Buy  America  laws  in  carrying  out 
a  procurement; 

(6)  It  has  complied  or  will  comply  with  the 
requirements  of  49  U.S.C.  5307(c); 
specifically,  it  has  or  before  submitting  its 
application  it  will:  (a)  Make  available  to  the 
public  information  on  amounts  available  for 
the  Urbanized  Area  Formula  Program  at  49 
U.S.C  5307  and  the  program  of  projects  it 
proposes  to  undertake  with  those  funds;  (b) 
develop,  in  consultation  with  interested 
parties,  including  private  transportation 
providers,  a  proposed  program  of  projects  for 
activities  to  be  financed;  (c)  publish  a 
proposed  program  of  projects  in  a  way  that 
affacted  citizens,  private  transportation 
providers,  and  local  elected  officials  have  the 
opportunity  to  examine  the  proposed 
program  and  submit  comments  on  the 
proposed  program  and  the  performance  of 
the  Applicant:  (d)  provide  an  opportunity  for 
a  public  hearing  to  obtain  the  views  of 
citizens  on  the  proposed  prt^ram  of  projects; 
and  (e)  ensure  that  the  proposed  program  of 
projects  provides  for  the  coordination  of 
transportation  services  assisted  tmder  49 
U.S.C.  5336  with  transportation  services 
assisted  by  another  Federal  Government 
source;  (f)  consider  comments  and  views 
received,  especially  those  of  private 
transportation  providers,  in  preparing  the 
final  program  of  projects:  and  (g)  make  the 
final  program  of  projects  available  to  the 
public; 

(7)  It  has  or  will  have  available  and  will 
[wovide  the  amount  of  funds  required  by  49 
U.S.C.  5307(e)  and  appUcable  FTA  policy 
(specifying  Federal  and  local  shares  of 
project  costs); 

(8)  It  will  comply  with:  (a)  49  U.S.C 
5301  (a)  (requirements  to  develop 
transportation  systems  that  maximize 
mobility  and  minimize  fuel  consumption  and 
air  pollution);  (b)  49  U.S.C.  5301(d) 
(requirements  for  transportation  of  the 
elderly  and  persons  with  disabilities);  (c)  49 
U.S.C  5303  through  5306  (planning 
requirements);  and  (d)  49  U.S.C  5310  (a) 
through  (d)  (programs  for  the  elderly  and 
persons  with  disabilities): 

(9)  It  has  a  locally  developed  process  to 
solicit  and  consider  public  comment  before 
nising  fares  or  implementing  a  major 
laduction  of  transportation:  and 

(10)  As  required  by  49  U.S.C  5307(d)(l)(n. 
it  will  expend  at  least  one  percent  of  the 
amount  of  Federal  assistance  it  receives  for 
this  fiscal  year  apportioned  by  49  U.S.C.  5336 
for  transit  security  projects,  including 
increased  lighting  in  or  adjacent  to  a  transit 
system  (including  bus  stops,  subway  stations, 
parking  lots,  and  garages),  increased  camera 
surveillance  of  an  area  in  or  adjacent  to  that 
system,  emergency  telephone  line  or  lines  to 
contact  law  enforcement  or  security 
personnel  in  an  area  in  or  adjacent  to  that 
system,  and  any  other  project  intended  to 
increase  the  security  and  safety  of  an  existing 
or  planned  transit  system;  unless  it  has 
decided  that  it  is  not  necessary  to  expend  one 


percent  of  that  Federal  assistance  this  fiscal 
year  for  transit  security  projects. 

B.  Certification  Required  for  Capital  Leasing 

As  required  by  FTA  regulations,  "Capital 
Leases,"  49  CFR  at  639.15(b)(1)  and  639.21. 
to  the  extent  that  the  Applicant  uses  Federal 
assistance  authorized  for  49  U.S.C.  5307  fo 
acquire  any  capital  asset  by  lease,  the 
Applicant  certifies  that: 

(1)  It  will  not  use  Federal  assistance 
authorized  for  49  U.S.C.  5307  to  finance  the 
cost  of  leasing  any  capital  asset  until  it 
undertakes  c^culatioits  demonstrating  that  it 
is  more  cost-effective  to  lease  the  capital 
asset  than  to  purchase  or  construct  similar 
assets; 

(2)  It  yril)  complete  these  calculations 
before  entering  into  the  lease  or  before 
receiving  a  capital  grant  for  the  asset, 
whichever  is  later;  and 

(3)  It  will  not  enter  into  a  capital  lease  for 
which  FTA  can  only  provide  incremental  ^ 
funding  unless  it  has  the  financial  capacity 
to  meet  its  future  obligations  under  the  lease 
in  the  event  Federal  assistance  is  not 
available  for  c^tal  projects  in  subsequent 
years. 

C.  Certification  Required  for  Sole  Source 
Purchase  of  Associated  Capital  Maintenance 
Item 

As  required  fay  49  U.S.C.  532S(c),  to  the 
extent  that  the  Applicant  procures  an 
associated  capital  maintenance  item  und« 
the  authority  of  49  U.S.C  5307(bMl),  the 
Applicant  certifies  that  it  will  use 
competition  to  procure  an  associated  capital 
maintenance  item  unless  the  manufacturer  or 
supplier  of  that  item  is  the  only  source  for 
the  item  and  the  price  of  the  item  is  no  mora 
than  the  price  similar  customers  pay  for  the 
item,  and  maintain  sufficient  records 
pertaining  to  each  such  procurement  on  file 
easily  retrievable  for  FTA  inspection. 

XnL  Cartificationa  and  Aasoraiicas  far  the 
Elderly  and  Persoiw  With  Dteahilities 
Prograin 

An  Applicant  that  intends  to  administer, 
on  behalf  oT  the  state,  the  Elderly  and  Persons 
with  Disabilities  Program  must  provide  the 
following  certificatioiu  and  assurances.  FTA 
may  not  award  assistance  for  the  Elderly  and 
Pnaons  with  Disabilities  Program  until  the 
Applicant  provides  these  certifications  and 
assurances  by  selecting  Category  Xm  on  the 
Signature  Page. 

Based  on  its  own  knowledge  and,  as 
necessary,  on  information  submitted  by  the 
subrecipient,  the  Applicant  administering  on 
behalf  of  the  state  the  Elderly  and  Persons 
with  Disabilities  Program  authorized  by  49 
U.S.C.  5310  certifies  and  assures  that  the 
following  requirements  and  conditions  will 
be  fulfilled: 

A.  The  state  organization  serving  as  the 
Applicant  and  each  subrecipient  has  or  will 
have  the  necessary  legal,  fiiuncial,  and 
managerial  capability  to  apply  for,  receive, 
and  disburse  Federal  assistance  authorized 
for  49  U.S.C  5310;  and  to  implement  and 
manage  the  project 

B.  The  state  assures  that  each  subrecipient 
either  is  recognized  under  state  law  as  a 
private  nonprofit  organization  with  the  legal 
capability  to  contract  with  the  state  to  carry 


out  the  proposed  project,  or  is  a  public  body 
that  has  met  the  statutory  requirements  to 
receive  Federal  assistance  authorized  for  49 
U.S.C  5310. 

C  The  subrecipient's  application  for  49 
U.S.C  5310  assistance  contains  information 
from  which  the  state  concludes  that  the 
transit  service  provided  or  offered  to  be 
provided  by  existing  public  or  private  transit 
operators  is  unavailable,  insufficient,  or 
inappropriate  to  meet  the  special  needs  of  the 
elderly  and  persons  with  disabilities. 

D.  The  state  assures  that  sufficient  non- 
Federal  funds  have  been  or  will  be 
committed  to  provide  the  required  local 
shara. 

E.  The  subrecipient  has,  or  will  have  by  the 
time  of  delivery,  sufficient  funds  to  operata 
and  maintain  the  vehicles  and  equipment 
purchased  with  Federal  assistance  awarded 
RiMhis  project 

F.  The  state  assures  that  before  issuing  the 
state's  fiormal  approval  of  a  project,  its 
Elderly  and  Persons  with  DiaduUtiaa 
Formula  Program  is  included  in  the 
Statewide  Transportation  Improvement 
Program  as  required  by  23  U.S.C.  135;  all 
projects  in  urbanized  areas  recommeodad  far 
^proval  are  included  in  the  aimual  elemaot 
of  the  metropolitan  Transportation 
Improvement  Program  in  which  the 
subrecipient  is  located;  and  it  has  obtained 
from  any  public  body  that  is  a  prospective    . 
subrecipient  of  capital  assistance  a 
certification  that  an  opportiuiity  for  a  public 
hearing  has  been  provided. 

G.  The  subrecipient  has,  to  the  iMTcimiim 
extent  feasible,  coordinated  with  other 
transportation  providers  and  users,  ifwlnftii^ 
social  service  agencies  authorized  to 
purchase  transit  service. 

H.  The  subrecipient  is  in  compliance  with 
all  applicable  civil  rights  requirements,  and 
has  signed  the  Nondiscrimination  Assurance. 
(Category  LF.,  "Certifications  and  Assurances 
Required  of  Each  Applicant.") 

I.  The  subrecipient  will  comply  with 
applicable  requirements  of  U.S.  DOT 
r^ulations  on  participation  of  disadvantaged 
business  enterprises  in  U.S.  DOT  programs. 

).  The  state  will  comply  with  all  existing 
Federal  requirements  regarding 
transportation  of  elderly  persons  and  fwrsoni 
with  disabilities.  Each  subrecipient  has 
provided  to  the  state  an  Assurance  of 
Nondiscrimination  on  the  Basis  of  Disability, 
as  set  forth  in  the  Certifications  and 
Assurances  required  of  each  applicant  for 
FTA  asaistanrw  at  Category  l.G  of  this 
document  If  non-accessible  vehicles  ara 
being  purchased  for  use  by  a  public  entity  in 
demand  responsive  service  fcv  the  general 
public,  the  state  will  obtain  from  the 
subrecipient  a  "Certification  of  Equivalent     '*' 
Service."  which  states  that  when  viewed  in 
its  entirety  the  public  entity's  demand 
responsive  service  offered  to  persons  with 
disabilities,  including  persoiu  who  use 
wheelchairs,  meets  the  standard  of 
equivalent  service  set  forth  in  40  CFJL 
section  37.77(c). 

K.  The  subrecipient  has  oertifiad  to  the 
state  that  it  will  comply  with  applicable 
provisions  of  49  CFR  part  605  pertaining  to 
school  transportation  operations.  (See 
Category  Vm.  "School  Tran^witation 
Agreement") 
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L.  Unless  otherwise  noted,  each  of  the 
tubrecipient's  projects  qualifies  for  a 
categorical  exclusion  and  does  not  require 
fuitfaer  environmental  approvals,  as 
described  in  the  joint  FHWA/FTA 
regulations,  "Environmental  Impact  and 
Related  Procedures,"  at  23  CFR  771.117(c). 
The  state  certifies  that  financial  assistance 
will  not  be  provided  for  any  project  that  does 
not  qualify  for  a  categorical  exclusion 
described  in  23  CFR  771.117(c)  until  FTA  has 
made  the  required  environmental  finding. 
The  state  further  certifies  that  no  financial 
Msistance  will  be  provided  for  a  project 
requiring  a  conformity  finding  in  accordance 
with  the  Environmental  Protection  Agency's 
Clean  Air  Conformity  regulations  at  40  CFR 
parts  51  and  93.  until  FTA  makes  the 
required  conformity  finding. 

M.  The  subrecipient  has  submitted  (or  will 
submit)  all  applicable  certifications  and 
assurances  currently  required.  Including,  but 
not  limited  to:  a  certification  that  its 
procurements  and  procurement  system  will 
comply  with  all  applicable  requirements 
imposed  by  Federal  laws,  executive  orders, 
or  regxdations  and  the  requirements  of  FTA 
Circular  4220.  ID.  "Third  Party  Contracting 
Requirements."  and  other  implementing 
requirements  FTA  may  issue:  a  certification 
that  its  project  provides  for  the  particifMtion 
of  private  mass  transportation  companies  to 
the  maximtnn  extent  feasible;  a  certification 
it  has  paid  or  will  pay  just  compensation 
under  state  or  local  law  to  each  private  mass 
transportation  company  for  its  franchise  or 
property  acquired  under  the  project;  a 
nonprocurement  suspension  and  debarment 
certification:  a  bus  testing  certification  for 
new  models:  a  pre-award  and  post-delivery 
review  certification:  and  a  lobbying 
certification  for  each  application  exceeding 
$100,000.  Certifications  and  assurances 
applicable  to  and  submitted  by  the 
subrecipient  should  be  substantially  similar 
to  the  text  of  parallel  certifications  and 
assurances  text  of  Categories  I-XI  of  this 
docimient,  but  modified  as  necessary  to 
accommodate  the  subrecipient's 
circumstances. 

N.  The  state  will  enter  into  a  written 
agreement  with  each  subrecipient  stating  the 
terms  and  conditions  of  assistance  by  which 
the  project  will  be  undertaken  and 
completed. 

O.  The  state  recognizes  FTA's  authority  to 
conduct  audits  and  reviews  to  verify 
compliance  with  the  foregoing  requirements 
and  stipulations. 

XIV.  CeftificatMMW  and  Aaaaranoea  far  tlw 
NonuriMniaed  Area  Formola  Program 

'*    An  Applicant  that  intends  to  administer, 
on  behalf  of  the  state,  the  Nonurfoanized  Area 
Formula  Program  must  provide  the  following 
certifications  and  asstirances.  FTA  may  not 
award  Nonurbanized  Area  Formula  Program 
assistance  to  Ihe  Applicant  until  the 
Applicant  provides  these  certifications  and 
assurances  shown  by  selecting  Category  XTV 
on  the  Signature  Page. 

Based  on  its  own  knowledge  and.  as 
nacenary.  on  information  submitted  by  the 
subrecipient,  the  Applicant  administering  on 
behalf  of  the  state  the  NonuriMnized  Area 
Formula  Program  authorized  by  49  U.S.C. 


5311  certifies  and  assures  that  the  following 
requirements  and  conditions  will  be  fulfilled: 

A.  The  state  organization  serving  as  the 
Applicant  and  each  subrecipient  has  or  will 
have  the  necessary  legal,  financial,  and 
managerial  capability  to  apply  for.  receive 
and  disburse  Federal  assistance  authorized 
for  49  U.S.C.  5311;  and  to  implement  and 
manage  the  project. 

B.  The  state  assures  that  sufficient  non- 
Federal  funds  have  been  or  will  be 
committed  to  provide  the  required  local 
share. 

C.  The  subrecipient  has.  or  will  have  by  the 
time  of  delivery,  sufficient  funds  to  operate 
and  maintain  the  vehicles  and  equipment 
purchased  with  Federal  assistance  authorized 
for  this  project. 

D.  The  state  assures  that  before  issuing  the 
state's  formal  approval  of  the  project,  its 
NonuriMnized  Area  Formula  Program  is 
included  in  the  Statewide  Transfwrtation 
Improvement  Program  as  required  by  23 
U.S.C.  135;  to  the  extent  applicable,  projects 
are  included  in  a  metropolitan 
Transportation  Improvement  Program,  and  it 
has  obtained  from  the  prospectiva 
subrecipient  of  capital  assistance  a 
certification  that  an  opportimity  for  a  public 
hearing  has  been  provided. 

E.  The  state  has  provided  for  a  fair  and 
equitable  distribution  of  Federal  assistance 
authorized  for  49  U.S.C.  5311  within  the 
state,  including  Indian  reservations  within 
the  state. 

F.  The  subrecipient  has,  to  the  maximum 
extant  fisasible,  coordinated  with  other 
transportation  providere  and  users,  including 
social  service  agencies  authorized  to 
purchase  transit  service. 

C.  The  subrecipient  is  in  compliance  with 
all  applicable  civil  rights  requirements,  and 
has  signed  the  Nondiscrimination  Assurance. 
(See  Category  I.F,  "Certifications  and 
Assurances  Required  of  Each  Applicant") 

H.  The  subrecipient  will  comply  with 
applicable  requirements  of  U.S.  DOT 
regulations  on  partici{>ation  of  disadvantaged 
business  enterprise  in  U.S.  DOT  programs. 

I.  The  state  will  comply  with  all  existing 
Federal  requirements  regarding 
transportation  of  elderly  persons  and  persons 
with  disabilities.  Each  subrecipient  haa 
provided  to  the  state  an  Assunmoe  of 
Nondiscrimination  on  the  Basis  of  Disability, 
as  set  forth  in  the  Cartifications  and 
Assurances  required  of  each  applicant  fot 
FTA  assistance  at  Category  l.G  of  this 
document.  If  non-accessible  vehicles  are 
being  purchased  for  use  by  a  public  entity  in 
demand  responsive  service  for  the  general 
public,  the  state  will  obtain  from  the 
subrecipient  a  "Certification  of  Equivalent 
Service,"  which  states  that  when  viewed  in 
its  entirety  the  public  entity's  demand 
responsive  service  offered  to  persons  with 
disabilities,  including  persons  who  use 
wheelchairs,  meets  the  standard  of 
equivalent  service  set  forth  in  40  CFR  section 
37.77(c). 

).  The  subrecipient  has  complied  with  the 
transit  employee  protective  provisions  of  49 
U.S.C  S333(b).  by  one  of  the  following 
actions:  (1)  Signing  the  Sftecial  Warranty  for 
the  Nonurfoanized  Area  Formula  Program,  (2) 
agreeing  to  alternative  comparable 


arrangements  approved  by  the  Department  of 
Labor  (DOL).  or  (3)  obtaining  a  waiver  from 
DOL;  and  the  state  has  certified  the 
subrecipient's  compliance  to  DOL 

K.  The  subrecipient  has  certified  to  the 
state  that  it  will  comply  with  49  CFR  part  604 
in  the  provision  of  any  charter  service 
provided  with  equipment  or  facilities 
acquired  with  FTA  assistance,  and  will  also 
comply  with  applicable  provisions  of  49  CFR 
part  605  pertaining  (o  school  transportation 
operations.  (See  Category  VD,  "Charter 
Service  Agreement."  and  Category  VIU, 
"School  Transportation  Agreement") 

L.  Unless  otherwise  noted,  each  of  the 
subrecipient's  projects  qualifies  for  a 
categorical  exclusion  and  does  not  require 
further  environmental  approvals,  as 
described  in  the  joint  FHWA/FTA 
regulations.  "Environmental  Impact  and 
Related  Procedures. '  at  23  CFR  771.117(c). 
The  state  certifies  that  financial  assistance 
will  not  be  provided  for  any  project  that  does 
not  qualify  for  a  categorical  exclusion 
described  in  23  CFR  771.117(c)  until  FTA  has 
made  the  required  environmental  finding. 
The  state  further  certifies  that  no  financial 
assistance  will  be  provided  for  a  project 
requiring  a  conformity  finding  in  accoidanoa 
with  the  Environmental  Protection  Agency's 
Clean  Air  Conformity  regulations  at  40  CFR 
parts  51  and  93.  until  FTA  makes  the 
required  conformity  finding. 

M.  The  subrecipient  has  submitted  (or  will 
submit)  all  applicable  certifications  and 
assurances  currently  required,  including  but 
not  limited  to:  a  certification  that  its 
procurements  and  procurement  system  will 
comply  with  all  applicable  requirements 
imposed  by  Federal  laws,  executive  orden, 
or  regulations  and  the  requirements  of  FTA 
Circular  4220.1D,  "Third  Party  Contracting 
Requirements."  and  other  implementing 
requirements  FTA  may  issue,  a  certification 
that  its  project  provides  for  the  participation 
of  private  mass  transportation  companies  to 
the  maximum  extent  feasible:  a  certification 
it  has  paid  or  will  pay  just  compensation 
under  state  or  local  law  to  each  private  mass 
transportation  company  for  its  franchise  or 
property  acquired  under  the  project;  a 
nonprocurement  suspension  and  debarment 
certification;  a  bus  testing  certification  for 
new  bus  models;  a  pre-award  and  {KMt- 
delivery  review  certification;  a  lobbying 
certification  for  each  application  exceeding 
$100,000:  and  if  required  by  FTA,  an  anti- 
drug program  certification  and  an  alcohol 
testing  certification.  Certifications  and 
assurances  applicable  to  and  submitted  by 
the  subrecipient  should  be  substantially 
similar  to  the  text  of  parallel  certifications 
and  assurances  text  of  Categories  I-XI  of  this 
document,  but  modified  as  necessary  to 
accommodate  the  subrecipient's 
circumstances. 

N.  The  state  will  enter  into  a  written 
agreement  with  each  subrecipient  stating  the 
terms  and  conditions  of  assistance  by  which 
the  project  will  be  undertaken  and 
completed. 

O.  The  state  recognizes  FTA's  authority  to 
conduct  audits  and  reviews  to  verify 
compliance  with  the  foregoing  requirements 
and  stipulations. 

P.  As  required  by  49  U^.C  5311(f),  it  %vill 
expend  not  less  than  fifteen  percent  of  the 
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Federal  assistance  authorized  for  49  U.S.C. 
5311(f)  it  receives  dtiring  this  fiscal  year  to 
carry  out  a  program  to  develop  and  support 
intercity  bus  transportation,  unless  the  chief 
executive  officer  of  the  state  or  his  or  her 
duly  authorized  designee  certifies  that  the 
intercity  bus  service  needs  of  the  state  are 
being  adequately  met. 

XV.  CerHfications  and  Aasiirancas  for 
the  State  Infraatnictnre  Bank  Program 

A  state  Applicant  for  a  grant  of  Federal 
assistance  for  deposit  in  the  Transit  Account 
«f  the  State  Infrastructure  Bank  (SIB)  within 
that  state  must  provide  the  following 
certifications  and  assurances.  The  Federal 
Transit  Administration  (FTA)  may  not  award 
Federal  assistance  to  capitalize  a  SIB  imtil 
the  state  Applicant  provides  these 
certifications  and  assurances. 

Based  on  its  own  knowledge  and,  as 
necessary,  on  requisite  information 
submitted  by  the  participating  parties,  the 
state  Applicant  for  Federal  assistance  for  the 
Transit  Account  of  its  state  SIB  program, 
authorized  by  section  350  of  the  National 
Highway  System  Designation  Act  of  1995 
(NHS  Act),  as  amended.  23  U.S.C.  101  note, 
certifies  and  assures  that  the  following 
requirements  and  conditions  will  be  folfilled 
pertaining  to  any  project  financed  with 
Federal  assistaiu:e  derived  from  the  Transit 
Account  of  the  SIB: 

A.  The  state  organization  serving  as  the 
Applicant  (state)  agrees  and  assures  the 
agreement  of  the  SIB  and  each  recipient  of 
Federal  assistance  derived  from  the  Transit 
Account  of  the  SIB  within  the  state 
(subrecipient)  that  each  Project  financed  with 
Federal  assistance  derived  from  the  Transit 
Account  will  be  administered  in  accordance 
with:  (1)  The  requirements  of  section  350  of 
the  National  Hi^way  System  Designation 
Act  of  1995  (NHS  Act).  Pub.  L.  104-59,  Nov. 
28, 1995.  23  U.S.C.  101  note.  (2)  the 
provisions  of  FTA's  NHS  Guidelines,  and  any 
amendments  thereto.  (3)  the  provisions  of 
FHWA  and  FTA  Cooperative  Agreement  with 
the  state  to  establish  the  state's  SIB  program, 
and  (4)  the  provisions  of  the  FTA  Grant 
Agreement  with  the  state  obligating  Federal 
assistance  for  the  Transit  Account  of  the  SIB, 
except  that  any  provision  of  the  Federal 
Transit  Administration  Master  Agreement 
incorporated  by  reference  into  that  Grant 
Agreement  that  conflicts  with  any  provision 
of  FTA's  NHS  Guidelines,  the  provisions  of 
the  Cooperative  Agreement  establishing  the 
SIB  program  within  the  state,  or  the  text 
within  the  Grant  Agreement  will  not  apply. 

B.  The  state  agrees  to  comply  with  and 
assures  the  compliance  of  the  SIB  and  each 
subrecipient  of  all  applicable  requirements 
for  the  SIB  program,  as  those  requirements 
may  be  amended  from  time  to  time. 

C.  The  state  assures  that  the  SIB  will 
provide  Federal  assistance  trom  its  Transit 
Account  only  for  transit  capital  projects 
eligible  under  section  350  of  the  NHS  Act, 
and  that  those  projects  will  fulfill  all 
requirements  imposed  on  comftarable  capital 
traiuit  projects  financed  by  FTA. 

D.  The  state  undwstands  that  the  total 
amount  of  funds  to  be  awarded  for  a  Grant 
Agreement  will  not  be  inmiediately  available 
for  draw  down.  Consequently,  the  state 


asstires  that  it  will  limit  the  amount  of 
Federal  assistance  it  draws  down  for  deposit 
in  the  Transit  Account  of  its  SIB  to  amounts 
that  do  not  exceed  the  limitations  specified 
in  the  underlying  Grant  Agreement  or  the 
Approved  Project  Budget  for  that  Grant 
Agreement 

E.  The  state  assures  that  each  subrecipient 
has  or  will  have  the  necessary  iegal, 
financial,  and  managerial  capability  to  apply 
for,  receive,  and  disburse  Federal  assistance 
authorized  by  Federal  statute  for  use  in  the 
Transit  Account  of  the  SIB.  and  to 
implement,  manage,  operate,  and  maintain 
the  project  and  project  property  for  which 
such  assistance  will  support. 

F.  The  sUte  assures  that  the  SIB  will 
provide  Federal  assistance  derived  from  the 
Transit  Accotmt  only  to  a  subrecipient  that 
is  either  a  public  or  private  entity  recognized 
imder  state  law  as  having  the  legal  capMbility 
to  contract  with  the  state  to  cany  out  its 
proposed  project 

G.  The  state  assures  that  sufficient  non- 
Federal  funds  have  been  or  will  be 
committed  to  provide  the  required  local 
share. 

H.  The  state  assures  that  the  SIB  will  enter 
into  a  written  agreement  with  each 
subrecipient  stating  the  terms  and  conditions 
of  assistance  by  which  the  project  will  be 
undertaken  and  completed,  including 
specific  provisions  that  any  security  or  debt 
financing  instrument  the  SIB  may  issue  will 
contain  an  express  statement  that  the  security 
or  instrument  does  not  constitute  a 
commitment,  guarantee,  or  obligation  of  the 
United  States. 

I.  The  state  assures  that  before  the  SIB 
enters  into  an  agreement  with  a  subrecipient 
under  which  Federal  assistance  within  the 
Transit  Account  of  the  SIB  will  be  disbursed 
to  the  subrecipient.  the  subrecipient's  project 
is  included  in  the  Statewide  Transportation 
Improvement  Program;  all  projects  in 
urbanized  areas  recommended  for  approval 
are  included  in  the  aimual  element  of  the 
metropolitan  Transportation  Improvement 
Program  in  which  the  subrecipient  is  located; 
and  it  has  obtained  from  each  subrecipient  of 
capital  assistance  that  is  also  a  public  body 
a  certification  that  an  opportunity  for  a 
public  hearing  has  been  provided. 

).  The  state  assures  that  the  subrecipient 
has,  to  the  maximum  extent  feasible, 
coordinated  with  other  transportation 
providera  and  users,  and  other  interested 
parties  within  the  area. 

K.  The  state  assures  that  the  subrecipient 
is  in  compliance  with  all  applicable  civil 
rights  requirements,  and  has  signed  the 
Nondiscrimination  Assurance.  (See  Category 
LF,  "Certifications  and  Assiirances  Required 
of  Each  Applicant,"  of  the  Federal  Fiaod 
Year  1998  Certifications  and  Assurances  for 
the  Federal  Transit  Administration 
Programs.) 

L.  The  state  assures  that  the  subrecipient 
will  comply  with  applicable  requirements  of 
U.S.  DOT  regulatioits  on  participation  of 
disadvantaged  business  enterprises  in  U.S. 
DOT  programs. 

M.  To  the  extent  applicable,  the  state  will 
comply  with  all  existing  Federal 
requirements  regarding  transportation  of 
aldaly  persons  and  persons  with  disabilities. 


The  state  assures  that  the  SIB  will  provida  to 
the  state  an  Assurance  of  NondiscrimioaSoil 
on  the  Basis  of  Disability  frt>m  each 
subrecipient,  as  set  forth  in  the  Certifications 
and  Assurances  required  of  each  Applicant 
for  FTA  assistaiKe.  (See  Category  l.G. 
"Certifications  and  Assurances  Required  of 
Each  Applicant,"  of  the  Federal  Fiscal  Year 
1998  Certifications  and  Assurances  for  the 
Federal  Transit  Administration  Programa.)  If 
non-accessible  vehicles  are  being  purcliMwl 
for  use  by  a  public  entity  in  daaaind 
responsive  service  for  the  gmsnl  public,  tba 
state  will  obtain  from  the  subrecipient  a 
"Certification  of  Equivalent  Service,"  which 
states  that  the  public  entity's  demand 
responsive  service  offered  to  persons  with 
disabilities,  including  persons  who  use 
wheelchain.  is  equivalent  to  the  level  and 
quality  of  service  the  public  entity  offara  to 
persons  without  disabilities.  (See  Category 
DC  "Certifications  Required  fbr  the  Direct 
Awrard  of  FTA  Assistance  to  an  Applicant  far 
its  Demand  Respooshr*  Service."  of  the 
Federal  Fiscal  Year  1998  Certifications  and 
Assurances  for  the  Federal  Transit 
Administration  Programs.)  This 
"Certification  of  Equivalent  Service"  must 
also  state  that  the  public  entity's  demand 
responsive  service,  when  viewed  in  its 
entirety,  is  provided  in  the  most  integrated 
setting  feasible  and  has  equivalrat  (1) 
Response  time.  (2)  feres.  (3)  geographic 
service  area.  (4)  hours  and  days  of  service.  (5) 
restrictions  or  restraints  on  trip  purpose,  (6) 
availability  of  infrumation  and  reservation 
capability,  and  (7)  constraints  on  capacity  or 
service  availability. 

N.  The  state  assures  that  before  the  SIB 
provides  Federal  assistance  from  the  Transit 
Account,  each  subrecipient  will  have 
complied  with  the  applicable  transit 
employee  protective  provisions  of  49  U.S.C 
5333(b)  as  required  for  that  subrecipient  and 
its  project 

O.  The  state  assures  that  each  subrecipient 
has  certified  or  will  certify  to  the  state  that 
it  will  comply  with  49  CFR  part  604  in  the 
provision  of  any  charter  service  provided 
with  equipment  or  facilities  acquired  with 
FTA  assistance,  and  will  also  comply  with 
applicable  provisions  of  49  CFR  part  605 
pertaining  to  school  transportation 
operations.  (See  Category  Vn.  "Charter 
Service  Agreement,"  and  Category  Vm. 
"School  Transportation  Agreement  "  of  the 
Federal  Fiscal  Year  1996  Certificatioru  and 
Assurances  for  the  Federal  Transit 
Administration  Programs.) 

P.  Unless  otherwise  noted,  the  state  assures 
that  each  oT  the  subrecipient's  projects 
qualifies  for  a  categorical  exclusion  and  does 
not  require  further  enviroiunental  approvals, 
as  described  in  Q.  Unless  otherwise  noted, 
the  state  assures  that  each  of  the 
subrecipient's  projects  qualifies  for  a 
categorical  exclusion  and  does  not  require 
further  environmental  approvals,  as 
described  in  the  joint  FHWA/FTA 
regulations,  "Environmental  Impact  and 
Related  Procedures,"  at  23  CFR  771.117(c). 
The  state  certifies  that  the  SIB  will  not 
provide  financial  assistance  from  the  Transit 
Account  for  any  project  that  does  not  qualify 
for  a  categorical  exclusion  described  in  23 
CFR  771.117(c)  until  FTA  has  made  the 
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raquirad  enviroamental  finding.  The  state 
further  certifies  that  the  SIB  will  provide  no 
financial  assistance  firom  its  Transit  Account 
for  a  project  requiring  a  conformity  finding 
in  accortlance  with  the  Environmental 
Protection  Agency's  Clean  Air  Conformity 
regulations  at  40  CFR  parts  51  and  93,  until 
FTA  makes  the  required  conformity  finding. 
Q.  The  state  assures  that  the  subrecipient 
has  submitted  (or  will  submit),  when 
applicable,  all  certifications  and  assurances 
currently  required,  including,  but  not  limited 
to:  a  certification  that  its  procurements  and 
procurement  system  will  comply  with  all 
applicable  requirements  imposed  by  Federal 
laws,  executive  orders,  or  regulations  and  the 
requirements  of  FTA  Circular  4220.  ID. 
"Third  Party  Contracting  RequiremanU,"  and 


other  implementing  requirements  FTA  may 
issue:  a  cer'ification  that  its  project  provides 
for  the  partic  pation  of  private  mass 
transportation  companies  to  the  maximum 
extent  feasible:  a  certification  it  has  paid  or 
will  pay  just  compensation  under  state  or 
local  law  to  each  private  mass  transportation 
company  for  its  franchise  or  proper^ 
acquirea  under  the  project;  a 
nonprocurement  suspension  and  debarment 
certification;  a  bus  testing  certification  for 
new  models;  a  pre-award  and  post-delivery 
review  certification;  and  a  lobbying 
certification  for  each  application  exceeding 
$100,000;  assurances  FTA  requires  for 
projects  involving  real  property;  and  if 
required  by  FTA,  an  anti-drug  program 
certification  and  an  alcphol  testing 


certification.  Certifications  and  assurances 
applicable  to  and  submittcNl  by  the 
subrecipient  should  be  substantially  similar 
to  the  text  of  parallel  certifications  and 
assurances  of  Categories  I-XI  of  the  Federal 
Fiscal  Year  1998  Certifications  and 
Assurances  for  the  Federal  Transit 
Administration  Programs,  but  modified  as 
necessary  to  accommodate  the  SIB  and  the 
subrecipient's  circumstances. 

R.  The  state  agrees  and  assures  that  the  SIB 
and  each  subrecipient  will  agree  to  permit 
FTA,  U.S.  DOT,  and  the  Comptroller  General 
to  conduct  audits  to  verify  compliance  with 
the  foregoing  requirements  and  stipulations. 

BtUJNO  OOOC  4»1»-S7-P 
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Appendix  A 
FEDERAL  FY  1998  CERTinCATIONS  AND  ASSURANCES  FOR  FTA  ASSISTANCE 
Name  of  Applkant: '       • 

The  Applicant  agrees  to  comply  with  applicable  rcqniremeats  of  Categories  I  -  XV. 

(The  Applicant  may  make  this  selection  in  lieu  of  individual  selecticHis  below.) 

OR 

The  AppHcaat  agrees  to  comply  with  the  appBcable  reqairemeats  of  the 
foHowiBg  categories  it  has  selected: 

I.  Certifications  and  Assurances  Requited  of  Each  Applicant  

n.  Lobb3ring  Ceitification.  

in.  Effects  on  Private  Mass  Transportation  Companies.  

IV.  PuUic  Hearing  Cotification  fen*  Mi^or  Projects  widi  Substantial  Impacts.  

V.  Certification  fcM-tiie  Purchase  of  Rolling  Stock.  

VL  Bus  Testing  CeitificatioD.  -__ 

Vn.  Charter  Service  Agreement 

Vin.  SdKxrf  Transportation  Agreement 

DC       Certificati<m  fin-  Demand  Respcmsive  Service. 

« 

X-  Substance  Abuse  Certifications.  »    

XI.  Anurances  Projects  Invohing  Real  Property.  

Xn.  CertificatiiMis  fot  the  Urbanized  Area  Formula  Program.  

Xm.  Certifications  fw  the  Elderiy  and  Posons  with  Disabilities  Program. 

XIV.  Certifications  for  the  N<Hiurbanized  Area  FOTmula  Program.  

XV.  Certifications  for  the  State  Infiastructure  Bank  (SIB)  Pn^ram  

(Both  sides  ofttas  Signature  Page  must  be  approptwiely  completed  and  signed  v/hae  indicated.) 


FTA  Cflrtificalions  and  Assunmces  for  Fiscal  Ye«  1998 


20 
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Appendix  A 

FEDERAL  FISCAL  YEAK  IWt  PTA  CERTIFICATIONS  AND  ASSURANCES 


.  Tuesday 

f  October  14,  1997 


■UFTA 
Nhw  of  AppHcaat 


Required  of  all  AppUcants  fior  FTA  financial  assistanoe,  and 

wilti  an  active  praject  receiving  capital  pfogram  or  fimnula  piogiam 


a-    a     -g 


NaBe  and  Reiatioiiahip  of  Authorized  Representative: 

BY  SIGNING  BELOW  I, (neme).  on  bdialf  of  die  Applicnt,  declare  tet  tiie 

ApplicaBt  bai  duly  authorized  oie  to  make  diese  certificatioes  and  assurances  and  bind  die  Applicanf  s  ooaq>liaiice. 
Thus,  dw  AppUcaot  agrees  to  conq>ly  widi  all  Federal  itatufci,  regulations,  executive  ordcfs,  nd  ackninislrtfive 


guidance  requned  for  each  application  it  makes  toJhe  Federal  Transit  Adminisaratioo  (FTA)  in  Federal  Fiscal  Ye 
I99t. 


FTA  inlends  diat  die  certifications  and  assurances  die  Applicant  selects  on  the  other  side  of  thb  document,  as 
representative  of  the  certifications  and  assurances  in  Appendix  A,  should  apply,  as  required,  to  each  project  for 
which  die  Applicant  seeks  now,  or  may  later,  seek  FTA  assistance  durmg  Federal  Fiscal  Year  I99t. 

The  Applicant  affiins  the  truthfulness  and  accuracy  of  the  certifications  and  assuivices  it  has  made  in  the 
statements  submitted  herein  with  this  document  and  any  other  submission  made  to  FTA,  aid  acknowledges  that  the 
provisioos  of  die  Program  Fraud  Civil  Remedies  Act  of  19S6, 3 1  U.S.C.  3S0I  Q  jSSL,  •>  implemented  by  U.S.  DOT 
regulations,  "Program  Fraud  Civil  Remedies,'  49  CFR  part  31  apply  to  any  certification,  assurance  or  submission 
made  to  FTA.  The  criminal  fraud  provisions  of  It  U.S.C.  1001  apply  to  any  certification,  assurance,  or  submission 
made  in  connection  whh  the  Urbanized  Area  Fonnula  Program,  49  U.S.C.  S307,  and  may  apply  to  any  other 
certification,  assurance,  or  submission  made  in  connection  with  any  other  progwu  a<fcninisteired  by  FTA. 

In  signing  diis  document,  I  dectare  under  penalties  of  perjury  that  die  foregoing  certifications  and  assurances,  aad 
viy  odier  statements  made  by  me  on  behalf  of  the  Applicant  are  true  and  correct 

Dele:  a. 


for 


Authorized  Representative  of  Appbcaot 
AFFIRMATION  OF  APPLICANTS  ATTORNEY 
(Name  of  Applicant) 


Part  V 


The  President 


As  die  undersigned  legal  counsel  for  die  above  named  Applicant,  I  hereby  affirm  diat  die  Applicant  has  authority 
under  state  and  local  brar  to  make  and  comply  with  the  certifications  and  assurances  as  indicated  on  die  foregoing 
pages.  I  further  afRrm  that,  in  my  opinion,  die  certifications  and  assurances  have  been  legally  made  and  constitute 
legal  and  binding  obligations  on  the  Applicant. 

I  fiuther  affirm  that,  to  the  best  of  my  knowledge,  there  is  no  legislation  or  litigation  pending  or  imminent  that 
might  adversely  affect  the  validity  of  these  certifications  and  assurances,  or  of  the  performance  of  die  project 
Furthermore,  if  I  become  aw»e  of  circumstances  that  change  the  accuracy  of  the  forgoing  statements,  I  wiH  notify 
the  Applicant  and  FTA  promptly. 

Dale:  b. 


Applicant's  Attorney 


Aa  MonKy  for  the  AppUcMl  mMSt  provide  m  afTuiMtioa  of  the  ApplicMTs  legal  apmaty.  mien  the  Appiicnt  seeks  only  ai  FTA  imivcnity 
[  grant  Mthorized  by  49  U.S.C.  S3l2(b). 

provide  an  affinnatiofi  of  the 
21 


fai  addkna,  IB  attacney  for  a  Capital  PragTMB  GiaMM  or  Fofimila  PiDgTHi  Graoaee  wMi  M  active  pro^ 
Oialci'i  legal  capacity. 

FTA  Certifications  and  Assurances  for  Fiscal  Year  1998 


(FR  Doc.  97-28927  Filed  10-10-97;  8:45  am) 
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Title  3— 

The  President 


Proclamation  7035  of  October  9,  1997 
Leif  Erikson  Day,  1997 


By  the  Presidmt  of  the  United  States  of  America 

A  Proclamation 

Americans  have  always  been  a  people  mariced  by  a  spirit  of  discovery. 
Generations  of  American  explorers  and  pioneers  have  pushed  against  the 
boundaries  of  the  known  world,  eager  to  see  what  lies  beyond  the  next 
horizon.  We  come  by  that  spirit  natiirally,  for  millions  of  us  are  descended 
from  men  and  women  of  courage,  vision,  and  independence  who  left  their 
native  lands  to  seek  new  possibilities  in  a  new  world. 

One  of  the  earliest  of  these  was  Leif  Erikson.  Almost  a  thousand  years 
ago.  braving  the  cold  and  unforgiving  North  Atlantic,  he  set  out  on  a  voyage 
that  would  ultimately  bring  him  to  this  continent  and  a  lasting  place  in 
history.  But  Leif  Erikson  is  more  than  a  symbol  of  the  pioneer  spirit  He 
is  also  a  powerful  reminder  of  the  long  and  proud  history  of  the  sons 
and  daughters  of  Iceland,  Norway,  Sweden,  Denmark,  and  Finland  who 
endured  the  hardships  of  the  American  frontier  to  build  a  new  life  for 
themselves  and  their  families.  These  immigrants  from  the  Nordic  countries, 
and  their  descendants,  have  contributed  immeasurably  to  America's  strength, 
character,  prosperity,  and  independent  spirit. 

Today,  the  people  of  Iceland,  Norway,  Sweden,  Denmark,  and  Finland  are 
our  partners  in  building  a  new  Europe.  Committed  to  democracy  and  self- 
determination,  they  have  always  reached  out  to  those  struggling  for  freedom 
and  equality.  We  are  proud  to  join  them  in  fostering  the  integration  of 
the  Baltic  countries  of  Estonia,  Latvia,  and  Lithuania  into  the  Western  family 
of  nations.  We  also  look  forward  to  joining  our  Nordic  friends  in  celebrating 
in  the  year  2000  the  millennial  aimiversary  of  Leif  Erikson's  momentous 
voyage  to  our  shores.  It  is  fitting  that  we  should  pay  special  tribute  to 
Leif  Erikson — son  of  Iceland,  grandson  of  Norway — as  we  begin  our  own 
uncharted  journey  of  discovery  into  the  new  millennium  that  stretches  before 
us. 

In  honor  of  Leif  Erikson  and  of  our  Nordic-American  heritage,  the  Congress, 
by  joint  resolution  approved  on  September  2,  1964  (Public  Law  88-566), 
has  authorized  and  requested  the  President  to  proclaim  October  9  of  each 
year  as  "Leif  Erikson  Day." 

NOW,  THEREFORE,  I,  WHJJAM  J.  CLINTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  9,  1997,  as  Leif  Erikson  Day.  I 
encourage  the  people  of  the  United  States  to  observe  this  occasion  with 
appropriate  ceremonies  and  activities  commemorating  our  rich  Nordic-Amer- 
ican heritage. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
OctobBr,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


(FR  Doc.  97-27389 

rilad  10-10-97;  10:59  ami 

Billing  code  3199-01-P 
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Proclaination  7036  of  Cktober  9,  1997 
General  Pulaski  Memorial  Day,  1997 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  times  of  peace  and  at  moments  of  great  crisis,  America  has  been  blessed 
with  the  steadfast  support  of  firiends  from  other  nations.  Few  have  proved 
their  friendship  with  more  courage  and  generosity  than  n««ifnir  Pulaski, 
who  paid  for  America's  independence  with  his  own  life. 

As  a  son  of  Poland,  Pulaski  knew  well  the  desire  for  freedom  and  self- 
determination.  He  fought  Ivavely  beside  his  father  and  brothers  in  his  native 
land,  defending  Poland  from  the  aggression  of  neighboring  empires  with 
such  skill  and  valor  that  he  was  known  throughout  Europe  for  his  military 
exploits.  Ultimately  outnimibered  by  opposing  forces,  he  escaped  to  France, 
where  he  met  Benjamin  Franklin  and  offered  his  services  in  behalf  of  the 
American  Revolution. 

Upon  his  arrival  in  America,  Pulaski  told  General  Washington  that  he  had 
come  to  defiend  liberty  and  "to  live  or  die  for  her."  True  to  his  word, 
he  fought  valiantly  as  a  brigadier  general  in  our  Continental  Army  and 
made  the  ultimate  sacrifice  for  our  Nation's  freedom  during  the  siege  of 
Savannah. 

More  than  two  centuries  later,  Americans  and  Poles  alike  remember  with 
pride  and  gratitude  the  outstanding  service  General  Pulaski  gave  to  both 
his  native  and  adopted  lands.  Today  the  United  States  and  Poland  enjoy 
freedom,  prosperity,  and  the  prospect  for  a  bright  future  as  allies  in  NATO, 
thanks  to  the  unwavering  commitment  of  [>atriots  and  heroes  like  Casimir 
Pulaski. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Saturday,  October  11, 
1997,  as  General  Pulaski  Memorial  Day.  I  encourage  all  Americans  to  com- 
memorate this  occasion  with  appropriate  programs  and  activities  payii^ 
tribute  to  Casimir  Pulaski  and  his  contributions  to  the  cause  of  American 
freedom. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


IFR  Doc.  97-27400 

Filed  10-10-97;  10:59  am] 

Billing  code  319S-01-P 
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with  the  message:  SUBSCRIBE  PENS-L  FIRSTNAME IASTNAA4E. 

FAX-ON-OEMAND 

You  may  access  our  Fax-On-Demond  service  with  a  fax  machine. 
There  is  no  charge  for  the  service  except  for  long  distance 
telephone  charges  the  user  may  incur.  The  list  of  documents  on 
public  inspection  and  the  daily  Federal  Register's  table  of 
contents  are  available.  The  document  numbers  are  7050-Public 
Inspection  list  and  7051-Table  of  Contents  list  The  public 
inspection  list  is  updated  immediately  for  documents  filed  on  an 
emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FIL£.  Documents  on  public  inspection  may  be  viewed  and  copied 
in  our  office  located  at  800  North  Capitol  Street,  NW.,  Suite  700. 
The  Fax-On-Demand  telephone  number  is:  301-713-6005 
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REMINOERS 

The  items  in  this  list  were 
sdMoiiaNy  oompied  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  Irom 
this  list  has  no  legal 
significance. 

RULES  QOmO  MTO 
EFFECT  OCTOBER  14, 
1997 

AOraCULTURE 
DEPAHTMENT 
Federal  Crop  Ineurance 
Corporation 

Crop  insurance  reguialions:    . 
Table  grapes:  publshed  9- 
11-97 

AOraCULTURE 
DEPARTMENT 
Food  Selaty  and 


IKTERiOR  DEPARTMENT 


Meal  and  pouRry  inspection: 
SheN  stable  meat  snado; 
glycerine  use  as 
humectant;  published  8- 
1S«7 

BIVIRONMBITAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  tor  new 
stationary  sources: 
Autfiority  deiegations 
New  Mexico:  published 
10-14-97 
Air<|ualily  implementation 
ptans:  approval  and 
promulgation:  various 


CaMomia:  published  8-1&47 
Hinois:  published  8-12-97 
Pennsylvania;  published  •- 

1247 
Tenneasee;  published  8-12- 
97 
Hazardous  waste  program 
auttwrizations: 
New  Yottc  pubiahed  8-12- 
97 
Superfund  program: 
National  o«l  and  hazardous 
substances  coningency 
plan— 

National  priorities  list      • 
update:  published  10- 
14-97 

FEDERAL 


Frequency  atocatiorts  and    • 

radio  treaty  matters: 
Mobie  satellite  services; 
dkxaHon  at  47.2-48.2 
GHz  range,  commercial 
use:  published  8-12-97 
Practice  and  procedure: 
Foffaifejra  proceedngs; 
poNcy  sMsment; 
published  8-14-07 


and  Enforcement  Offioe 

Initial  and  permanent 
regulMory  programs: 
Smal  Operator  Assistance 
Progranv— 

Ohio;  published  10-14^7 
TREASURY  DEPARTMENT 
Intamal  Revenue  Service 
Procedure  and  administration: 
internal  revenue  law 
vK)iations;  rewards  for 
information  on  vioialors; 
pubiahed  10-14-07 

COMMENTS  DUE  NEXT 
WEEK 

AQRttULTURE 
D^ARTMENT 


litepection  Senrioe 
PtaMK-reiated  quarantine, 
domestic: 

Mexican  fruit  fly:  commente 
due  by  10-20-97; 
published  8-20^7 

AQRKULTURE 

DEPARTMENT 

Federal  Crap  Inauranoe 

CotporaUon 

Crop  insurance  reguMions: 
Canoia  and  rapeaeed; 
comments  due  t>y  10-20- 
97;  pubiiahed  9-18-07 

AGRICULTURE 
D9ARTMBIT 


Alasla  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 

Foh  and  wildlife  taking: 
comments  due  by  10-24- 
97;  published  7-25-97 

AGRICULTURE 
DB>ARTMENT 

Food  Safely  and  bwpection 


Meal  and  poultry  inspection: 
Sanittfion  requirements; 
aalablishment;  comments 
due  by  10-24^; 
published  8-25-97 

AQRttULTURE 
OEPARTMENT 
Rural  Heuaing  Service 
Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementalion: 
Inventory  property 
management  provisions; 
comments  due  by  10-20- 
97;  pubHshed  8-21-97 

COMMERCE  PgARTMBfT 
NeMonal  Oceenic  and 


Alaska;  fisheries  of 

Exclusive  Ecorxxnic 

Zorw — 

Bering  Sea  and  Aleutian 
Islands  groundfish: 
comments  due  l>y  10- 
20-97;  published  9-1  »- 
97 

Pollock;  comments  due  by 
10-22-97;  published  10- 
7-97 
Magnuson  Act  Provisions; 

commerits  due  by  10-22- 

97;  published  9-22-97 
West  Coast  States  and 

Western  Padlc 


Canary  and  yelkjwtail 
rockfish  et  al.; 
comments  due  by  10- 
20-07;  published  10-3- 
97 
DEFENSE  DEPARTM8IT 
Acquisition  regulations: 
Contractor  insurance/pension 
reviews:  comments  due 
by  10-20-97;  published  8- 
20^7 
Coel  reimbursement  rules 
lor  Miract  costs;  private 
sector,  comments  due  by 
10-2097;  published  8-20- 
97 
Single  Process  Initiative: 
supplement;  comments 
due  by  10-20-97; 
published  8-20-97 
Federal  Acquisition  ReguialkM 
(FAR): 

Certificates  o<  competency; 
comments  due  bry  10-21- 
97:  published  8-22-97 
Nondbplaoament  of  quaMed 
woritera  undar  certain 
oonbacts;  comments  due 
by  10-21-97;  published  8- 
22-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Ambient  air  quality 
standards,  national— 
Regior^  haze  staivlards 
tor  dass  I  Federal 
areas  (large  national 
part(s  and  wikjemess 
areas):  visibility 
protection  program; 
comments  due  t>y  10- 
20-97:  published  7-31- 
97 
Air  (luaKty  tonplementalton 


Fohery  conservation  and 
management: 


Preparation,  adoption,  and 
submittal — 

Motor  vehicle  tnspectiorV 
maimenance  program; 
talplpe  inspections: 
comments  due  t>y  10- 
20-97;  published  9-19- 
97 
Air  quality  implementatkin 
plans;  approval  and 


promulgation;  various 
Slates: 

Illinois;  commertts  due  by 
10-20-97;  published  9-9- 
97 
Meine:  comments  due  by 
10-23-97;  published  9-23- 
97 
New  Yortc  comments  due 
by  10-2S«7:  published  9- 
23-97 
Ohio;  comments  due  by  10- 
22-97;  published  9-22-97 
Texas;  comments  due  t)y 
10-20-97;  pubiiahed  9-19- 
97 
Virginia:  comments  due  by 
10-2047;  published  9-19- 
97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States:  air  quality  planning 
purposes;  desigriation  of 
arees: 

Michigan:  comments  due  by 
10-20-97;  published  9-18- 
97 
PesMcides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commoditier 
Avermectin;  comments  due 
by  10-20-97;  pubiiahed  8- 
19-97 
Chkxfenapyr;  comments  due 
by  10-21-97:  published  8- 
2247 
Coat  protein  of  cucumlMr 
mosaic  virus,  etc.; 
ooriNnenls  due  by  10-21- 
97;  published  8-22-97 
Coat  protein  of  papaya 
nr>gspot  virus,  etc.; 
comments  due  t>y  10-21- 
97;  published  8-22-97 
Coat  proteins  of  watermeton 
mosaic  virus-2  and 
zucchini  yellow  mosaic 
virus,  ela;  comments  due 
•    by  10-21-97;  published  8- 

22-97 
Pyridflle;  comments  due  by 
10-2147;  published  8-22- 
97 
Settwxydim;  comments  due 
by  10-21-97:  published  8- 
22-97 
TNodkaib;  comments  due 
by  10-21-97;  pubiiahed  8- 
22-97 
Superfund  program: 
Natx>nal  oil  and  hazardous 


plan- 
National  priorities  Kst 
update;  comments  due 
by  10-20-97;  published 
8-21-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
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Hawaii;  comments  due  t>y 
10-20-97;  published  9-9- 
97 

Iowa;  comments  due  by  10- 

20-97;  published  9-4-97 
Mississippi;  comments  due 

by  10-20-97;  published  9- 

4-97 
South  Dakota:  comments 

due  by  10-20-97; 

published  9-4-97 
Virginia;  comments  due  by 

10-20-97;.  published  9-4- 

97 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  toan  t>ank 
system: 
Membership  eiigibiKty 

requirements;  definition  of 

State  amended; 

comments  due  by  10-24- 

97;  published  9-24-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Certificates  of  competency; 
comments  due  by  10-21- 
97;  published  8-22-97 

NorKJisplacement  of  qualified 
workers  urxJer  certain 
contracts;  comments  due 
by  10-21-97;  published  8- 
22-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  regulatory  reform: 
Home  investment 
partnerships  program; 
streamlining  and  market 
interest  rate  formula 
estatilishment  for 
rehatMJrtation  loans; 
comments  due  by  10-21- 
97;  published  8-22-97 
INTERIOR  DEPARTMENT 
nah  and  Wlldllfa  Service 
Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 

Fish  and  wikMife  taking; 
comments  due  by  10-24- 
97;  published  7-25-97 

INTERIOR  DEPARTMENT 

Mirwrals  Managemeni 

Service 

Royalty  management: 
Oil  valuation;  Federal  leases 
and  Federal  royalty  oil 
sale;  comments  due  t>y 
10-22-97;  published  9-22- 
97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permar>ent  program  and 
abandoned  mine  laixl 


reclamation  plan 

submissrons: 

Maryland;  comments  due  by 

10-20-97;  published  9-19- 

97 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Institutional  management 
Religious  beliefs  and 
practices;  comments  due 
by  10-21-97;  published  8- 
22-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Certiricates  of  competertcy; 
comments  due  by  10-21< 
97;  published  8-22-97 

Nondlsplacement  of  qualified 
workers  under  certain 
contracts;  comments  due 
by  10-21-97;  published  8- 
22-97 

NUCLEAR  REGULATORY 
COMM»8ION 

Operators  lk;enses: 
Initial  examining 
examination;  requirements: 
comments  due  by  10-21- 
97;  published  8-7-97 

PERSONNEL  MANAGEMBTT 
OFFICE 

Pay  administration: 
Fair  Labor  Standards  Act—. 
Starxlardlzation  and 
compliance;  comments 
due  by  10-24-97; 
published  8-25-97 
Practice  and  procedures: 
Claims  settlement 
procedures:  comments 
due  by  10-2447; 
published  8-2547 

POSTAL  SERVICE 

International  Mail  Manual: 
Gk)bal  package  link  (GPL) 
service — 

Hortg  Kong;  comments 
due  by  10-24-97; 
published  9-24-97 

RAILROAD  RETIREMB«T 
BOARD 

Railroad  Retiremerrt  Act 
Disability  determinatkm 
starxJards;  comments  due 
by  10-24-97;  published  9- 
2447 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlniatration 

Aircraft  products  ar>d  parts; 
certification  procedures: 
Dragonfly  model  333 

helicopter;  primary 

category  aircraft 


airworthiness  standards; 

comment  request; 

comments  due  by  10-20- 

97;  published  9-1947 
Airworthiness  directives: 
Boeing;  comments  due  t>y 

10-20-97;  published  8-20- 

97 
Domier,  comments  due  by 

10-20-97;  published  9-22- 

97 
McDonneU  Douglas; 

comments  due  by  10-20- 

97;  published  8-20-97 
Pratt  &  Whitney;  commems 

due  by  10-2447; 

published  8-2547 
Raytheon;  comments  due  by 

10-2047;  published  9-22- 

97 

Saab;  comments  due  t>y  10- 
21-97;  published  9-23-97 

Twin  Commander  Aircraft 
Corp.;  comments  due  by 
10-2447;  published  8-19- 
97 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Admlniatration 
Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment- 
Motorcycle  headiighting 
systems;  asymmetrical 
headlamp  beams; 
comments  due  by  10- 
2447;  published  9-947 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Drug  and  alcohol  testing: 
Sutistance  abuse 
professional  evaluatk>n  tor 
drug  use;  comments  due 
by  10-2047;  published  8- 
2047 
Hazardous  materials: 
Hazardous  materials 
transportation — 
Oxidizers  as  cargo  in 
passenger  aircraft; 
prohibitton;  comntents 
due  by  10-20-97; 
published  8-2047 
TREASURY  DEPARTMENT 
Cuatoma  Service 
Centralized  examinatton 
stations: 

Export  control  laws; 
exported  and  imported 
merchandise  handling  by 
stations;  comments  due 
by  10-2047;  published  8- 
19-97 

VETERANS  AFFAIRS 
OEPARTMENT 

Aoquision  regulations: 


Commercial  items; 
comments  due  by  10-24- 
97;  published  8-2547 

Vocattonal  rehabilitation  and 
education: 

Veterans  educatior>— 

Educational  assistance; 
reduction  in  required 
reports;  comments  due 
by  10-2047;  published 
9-1847 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  txHs  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Ufxtote  Service)  on  202-523- 
6641.  This  list  Is  also 
available  online  at  http7/ 
www.nara.gov/nara/fedrag/ 
fedreg.html. 

The  text  of  laws  is  not 
put)lished  in  the  Federal 
Reglaler  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-2470).  The 
text  will  also  be  made 
available  on  \he  Internet  from 
GPO  Access  at  http7/ 
www.access.gpo.gov/su_doca/. 
Some  laws  may  r>ot  yet  l)e 
available. 

N.R.  142«P.L  105-67 

National  Wildlife  Refuge 
System  Improvemerrt  Act  of 
1997  (Oct  9,  1997;  111  StaL 
1252) 

S.  871/P.L.  106-69 

Oklahoma  City  Nattonal 
Memorial  Act  of  1997  (Oct  9. 
1997;  111  Stat.  1261) 

Last  Lial  October  10,  1M7 


Public  Laws  Electronic 
Notification  Sarvioa 


Free  electronk:  mail 
notificatton  of  newly  enacted 
Public  Laws  is  now  available. 
To  subscrit>e.  send  E-mail  to 
PENS@GP0.GOV  with  the 
message: 

SUBSCRIBE  PENS-L 
FIRSTNAME  LASTNAME. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  ol  Ihe  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  avalable  for  sale  at  the  Government  Printing 

OfRce. 

A  "•"  precadee  a«:h  entry  thai  ia  now  avsNable  ort-Hne  through 

the  Qovemment  Printing  OWce'e  GPO  Access  aervtce  «t  http-J/ 

wwwecceei  gpo  QoWnarMTfr  For  information  about  GPO  Access 

can  1-a8S-2934488  (loll  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 

also  ^Jpears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wtvch  is  revised  monthly. 

The  annual  rate  tor  subscription  to  all  revised  volumes  is  $951.00 

domestic  $237.75  additiona:  for  loreign  mailing. 

Mail  orders  to  the  Suporintendent  of  Documents.  Attn:  New  Orders. 

P.O.  Box  37 1 954,  Pittsburg^  °^  1 5250-  954  All  orders  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account,  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 

telephooed  tothe  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 
,512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
'charge  orders  to  (202)  512-2290. 
-rw*  Slock  MmwHw  Pito*      RmtsionOato 

•1,  2  (2  Beseived) (86W)32-000OI-«) $5.00       Feb.  I.  1997 

•3  (1996  Compilalion 
and  Ports  100  and 
101) 


(869-O32-00002-6) 2000 

(849-032-0000>4) 7in 


5Pwts: 

•1-699  

•700-1199  ....... 

•1200-End,  6  (6 
Beierved)  — . 


.(869-032-0004-2)  . 
(869-03^00005-1) 


34X0 
26J)0 


'Jan.  1,1997 
Jan.  1. 1997 

Jan.  1. 1997 
Joa  I.  1997 


.  (86»-O32-O00O6-9) ... 


33i)0       Jan.  1.  1997 


7 

•Q-26  „ 

•27-52 

•53-209 

•210-299  ... 

•300-399... 

•400-699  ... 

•700-899  ... 

•900-999... 

•  1000-1199 

•1200-1499 

•1500-1899 

•1900-1939 

•1940-1949 

•1950-1999 

•2000-End 


.  (869^32-00007-7) 26J)0 

.  (869-032-00008^) 30i)0 

.  (869-032-00009-3) 22JBD 

.  (86^^)32-00010-7) 44jG0 

.  (869-032-0001 1-5) TUOO 

.  (869-032-00012-3) 28.00 

.  (869-032-00013-1) 3IJ)0 

.  (849^)32-00014^)) 40A) 

.  (869-032-00015-8) ...._  4SJ10 

.  (869-032-00016-6) 33J)0 

.  (869-032-0001 7-4) 53AI 

.  (86^-032-00018-2) 19.00 

.  (869-032-00019-1) 4000 

.  (869^)32-00020^ 42J)0 

.(869-032-00021-2)......  20J)0 

.  (869-032-00022-1)  ......  30J)0       Jan.  1.  1997 


Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1. 1997 
Jan.  1,  1997 
Jan.  1. 1997 
Jan.  1. 1997 
Jan.  1. 1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jon.  1,  1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1,  1997 


•  Perls: 

•1-199  ... 
•200-End 


101 

•0-50  

•51-199  .. 

•200-499 

•600-End 


121 

•1-199  .... 

•200-219 

•220-299 

•300-499 

•500-599 

•600-End 

•13  


.  lWHi3a-COBay9i 39iJ0  Jan.  1.  1997 

.  (869-032-00024-7) 33X0  Jan.  1.  1997 

.(869-032-00025-5) 39X0  Joa  1,  1997 

.  (86H)32-00026-3) 31X0  Jan.  1,  1997 

.(869-032-00027-1) 30X0  Jan.  1.  1997 

.  (869-032-00028-0) 42X0  Jan.  1,  1997 

.(869^)32-0002^4) 20X0  Jan.  I.  1997 

.(869^)32-00030-1) 16X0  Jan.  1,  1997 

.(869^)32-00031-0) 20X0  Jan.  1.  1997 

.  (869-032-00032-8)  -....  34X0  Jan.  1,  1997 

.(869^)32-00033-6) 27X0  Jan.  1,  1997 

.  (869^)32^)003M) 24X0  Jan.  I,  1997 

.  (869^)32-00035-2) 40X0  Jan.  1,  1997 

.(869-O32-00036-1) 23X0  Jon.  I,  1997 


lis* 


141 

•1-69  > 

•60-139  ..„ 
140-199  ..._ 
•200-1199 
•I200-End 


151 
0-299  .„... 
•300-799 
•800-End 


Stock  NumtMr 

.  (869-032-00037-9) 44.00 

.(86^-032-00038-7) 38.00 

,  (869-032^)0039-5) 16X0 

.(869^)32-00040-^ 30X0 

.  (869^^)32-00041-7) 21X0 

.(869-032-00042-5) 21X0 

.  (869-032-00043-3) 32X0 

.  (869-032-00044-1) 22X0 


lOPsrts: 

•0-999  .... 

•1000-End 

(869^032-00045-0) 

(869^)32-00046-8) 

.  30.00 
.     34.00 

17Psrts: 

•1-199  

•200-239 

•240^nd ...» 

(86W)324)0048-«) 

(869-032-00049-2) 

„.. (869-032-00050-6) 

.  21X0 
.  .12.00 
.     40X0 

10  Parts: 

•1-399 

•4004nd 

(869-032-00051-4) 

(869^)32-00052-2) 

.  46X0 
..     14X0 

1»Psrts: 

•1-140  

•141-199 

•200-End 

(869^)32-00053-1) 

(869-032-00054^ 

(86W)32-00055-7)  .... 

..  .33X0 
..  30X0 
..     16.00 

201 
•1-399  ... 
•40(M99 
•500-End 


21 

•1-99  

•100-169  .. 
•170-199  .. 
•200-299.. 
•300-499  „ 
•600-599  .. 
•600-799.. 
•800-1299 
•1300-End 

22  Parts: 

1-299  

•SOO^Kt.. 

•23  — 


241 

•0-199 

20(^'499  ..«..•*.. 

500-699  ...„ 

•700-1699  

•1700-End 

•25  


26  Parts: 

•§§1X-1-1.60  

•§§1.61-1.169 

•§§1.170-1.300  .... 
•§§1.301-1.400  .... 
•§§1401-1.440  .... 
•§§1.441-1.500  .... 
•§§1.501-1.640  .... 
•§§1.641-1.850  .... 
•§§1.851-1.907  ... 
•§§1.908-1.1000  . 
•§§1.1001-1.1400 
•§§I.1401-Bid.... 

•2-29 

30-39  

•40*49  .„_........» 

•50-299.. 
300-499™ 
500-599  _. 
•600-End 

27 

1-199 


.  (869-032-00056-5) 26X0 

.  (869-032-00057-3) 46X0 

.  (869-032-00058-1) 42X0 

.(869-032-00059-0) 21X0 

.  (869-O32-O006O-3) 27X0 

.(86M)32-00061-1) 28.00 

.  (869-032-00062-0) 9X0 

.  (869-032-00063-6) 5000 

.  (869-032-00064-6) 28.00 

.  (869-O32O0065-4) 9X0 

.  (869-032-00066-2) 31X0 

.(869-032-00067-1) 13X0 

.  (869-032-00068-9) 42X0 

.  (869^032^)0069-7) 31X0 

.  (869-032-00070-1) 26X0 

(86^-032-00071-9) 32X0 

(869-032-00072-7) 29.00 

.  (869-032-00073-5) 18X0 

(869^032-00074-3) 42.00 

.  (869-O32-00075-1) 18.00 

.  (869-032-00076-0) 42X0 

(869-032-00077-6) 21X0 

.  (869-032-00078-6) 4100 

.  (86^)32-0007^-4) 31.00 

.  (869^)32-00060-6) 22.00 

.  (669^)32-00081-6) 39X0 

.(869-032-00062-4)  22X0 

.  (669^)32-00063-2) 26.00 

.  (669-032-00064-1) 33.00 

.  (669-032-00065-9) 34X0 

.  (669^)32-00066-7) 34X0 

.  (669^)32-00067-5) 35X0 

.  (669^)32-00088-3) 45X0 

.  (6694)32-00069-1) 36.00 

.  (869-032-0009O-5) 25X0 

.  (869-032-00091-3) 17X0 

.(669-032-00092-1) 16X0 

.  (669-032-00093-0) 33X0 

.  (66^-032-00094-8) 6X0 

.  (8694)32-00095-3) 9M 


Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1.  1997 
Jan.  1. 1997 

Jan.  1. 1997 
Jon.  1,  1997 
Jan.  1.  1997 

Jan.  1.  1997 
Jon.  1.  1997 

Apr.  1.  1997 
Apr.  1. 1997 
Apr.  1,  1997 

Apr.  1.  1997 
Ape.  I,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 

Apr.  1.  1997 
Apr.  I,  1997 

Apr.  1.  1997 

Apr.  1.  1997 
Apr.  1, 1997 
Apr.  1,  1997 
Apr.1,  1997 
Apr.  1,  1997 

Apr.  I.  1997 

Apr.  1. 1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apt.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
«Apr.  1,  1990 
Apr.  1,  1997 


.  (869-032-00096-4) 48X0        Apr.  1, 1997 
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THi« 


Stock  NumtMr 


200-End  (869-032-00097-2) 

1-42  

•43-end 


17X0 


(669-028-00106-6) 35.00 

^..._.....  (669-032-00099-9)  30X0 

29  Parts: 

•0-99  (869-032O0100-5) 27X0 

•  100-499 (8694)32-00101-4) 12.00 

500499 _ (869-032-00102-2) 41X0 

900-1899  (669-028-001 1 1-4) 20.00 

190(^1910  (§§  1900  to 

1910.999)  (869-032-00104-9) 43.00 

1910  (§§  19101000  to 

end)  (669-028-001 13-1) 27.00 

191 1-1925 — (869-032-00106-5)  ......  19X0 

1926 (669-028-001 15-7) 30.00 

1927-End „ (6694)26-001 16-5) 36X0 

30Psrts: 

1-199  (8694)28-00117-3) 33X0 

200-699 (869-032-001 10-3) 26X0 

700-End  (869-032-001 1 1-1) 32X0 

31  Parts: 

0-199  

200-End  _ 


(8694)32-001 1241) 20X0 

(86W)284)0121-1) 33X0 


32  Parts: 

'-».  Vol.  I _„.._  15X0 

1-39,  Vol.  11  — ...„_„ _... 19X0 

1-39,  Vol.  W 18.00 

1-190  (8694)28410122-0) 42X0 


191-399 — .  (8694)26-00123-8) 50X0 

400-629 (6694)324)01 16-2) 33X0 

630-699 (8694)324)01 17-1) 22.00 

700-799 (8694)324)01 18-9) 26X0 

800-End  „ (669-032-00119-7) 27X0 

33  Parts: 
1-124  .... 
125-199. 
20(Knd 


34  Parts: 

1-299  

300-399... 
400-End  „ 


...  (669-028-00128-9) 26X0 

...  (8694)32-00121-9) 36.00 

...(8694)284)0130-1) 32X0 

.„  (66W)324)0123-5) 28X0 

™  (6694)32-00124-3) 27X0 

_  (8694)32-00125-1) 


.  (8694)284)0134-3) 15X0 


35  

1-199  (86^0324»127-8) 

200-End  (8694)26-00136-0) 


20X0 
48.00 


37 


..  (6694)324)013(M) 27X0 


38  Parte: 

0-17  (6694)284)0138-6)* 34.00 

16-End  „ (8694)324)0132-4) 36X0 

30  (6694)264)01404) 23.00 

40  Parts: 

•l-Sl  „  (869-028-00141-6) 50X0 

•S2 (6694)284)0142-4) 51X0 

•63-59  ...„ „  (8694)264)0143-2) 14X0 

60  (6694)284)0144-1) 47X0 

61-62  (669-032-00140-5) 19.00 

63-71  (8694)32-00141-3) 57X0 

•72-80  (8694)26-00146-7) 34X0 

•81-85  — .. (6694)28-00147-«) 31.00 

86  (8694)284)0148-3) 46.00 

•87-135 (8694)264)0149-1) 35.00 

•136-149 (6694)324)01464) 35X0 

•150-189 (8694)284)0151-3) 33X0 

•190-259 „ — (8694)28-00152-1) 22.00 

260-265  ..... (6694)324)0149-9) 29.00 

•260-299 ^....(8694)264)0153-0) 53.00 

•300-399 (8694)28-001544) 28.00 

•400-424 (6694)324)0152-9) 33X0 

•425-699 (8694)324)0153-7) 40X0 


RavlskMiOala 
Apr.  1.  1997 

July  1,  1996 
July  1.  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,1996 

July  1,  1997 

July  1,1996 
July  1,  1997 
July  1.1996 
July  1,1996 

July  1, 1996 
July  1, 1997 
July  1, 1997 

July  1.  1997 
July  1.  1996 

2July  1,1904 
2July  1,  1964 
2July  1,  1964 
July  1,1996 
July  1,1996 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 

Julyl,  1996 
July  1,  1997 
July  1,  1996 

July  1.  1997 
July  1,  1997 
July  I,  1997 

July  1,1996 

July  1,  1997 
July  1,  1996 

July  1. 1997 

July  1.1996 
July  1,  1997 

July  I,  1996 

July  1,1996 
July  1,1996 
Julyl.  1996 
July  1,1996 
July  1, 1997 
July  1,  1997 
July  1.1996 
July  1,  1996 
July  1,1996 
Julyl,  1996 
July  1,  1997 
Julyl.  1996 
July  1.1996 
July  1,  1997 
Julyl,  1996 
July  1,1996 
*July  1,  1996 
July  1, 1997 


Stock  Nuintoor 

.  (66^4)284)0157-2) 
.(8694)28-00158-7) 


Title 

•700-789 

•790-End  ..„ 

41  Chapters: 

1, 1-1  to  I-IO _ 

1, 1-11  toAppendK.2(2Reserved) 

3-6 _ _ 

7 

,.  ....„.„ 

10-1 7 ^ 


Prfce      RaviBlonDals 


18,  Vol.  I,  Ports  1-5  .. 

16.  Vol.  II,  Ports  6-19 . .; 

18.  Vol.  Ill,  »»ans  2042 t 

19^)00  

1-100  — .r.r."r."(8694n^ 

181  (8694)264)0160-2) 

102-200 (8694)32-001584) 

201-End (8694)26-00162^ 

42Psrts: 

•1-399  (869-028-00163-7) 

•400-429 (869-028-001644) 

•430-End (8694)284)0165-3) 

43  Parts: 

•1-999  _ (8694)28-00166-1) . 

•1000-end  „ (86^4)284)01674)) 


33X0 
19X0 

13X0 
13X0 
14X0 
6X0 
4.50 
13X0 
9i0 
13X0 
13X0 
13X0 
13X0 
12X0 
36X0 
17X0 
17X0 

32X0 
34X0 
4100 

30X0 
45X0 


July  1.  1996     i 
July  1,  1996      ; 


»July  1. 
^July  1, 
'Julyl. 
'Julyl. 
'J(4y  1, 
*July  1, 
*jmy  1. 
'Julyl, 
'Julyl, 
'July  1, 
'July  1, 

July  1, 

A^l. 

Mf\. 

Julyl. 


1964 
1964 
1984 
1984 
1984 
1964 
1984 
1964 
1904 
1984 
1964 
1996 
1996 
1997 
1996 


Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 


(8694)284)0166-8) 31.00       Oct.  1.  1996 


46  Parts: 

•1-199  (669-028-001694) 

•200-499 (669-028-0017040 

•500-1199  — (6694)284)0171-6) 

•120O4nd (8694)28001724) 
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The  Pfesident 


Proclamation  7037  of  October  10,  1987 
White  Cane  Saiety  Day,  1997 


By  the  President  of  the  United  States  of  America 

A 'Proclamation 

As  we  stand  at  the  dawn  of  the  21st  century,  new  technologies  are  rapidly 
changing  and  improving  the  lives  of  Americans.  For  one  group  of  Americans 
in  particular — those  who  are  blind  or  visually  impaired— these  technologies 
have  opened  doors  to  unparalleled  opportunities.  Blind  Americans  now 
can  more  readily  access  information  of  all  kinds,  and  these  advances  have 
brought  important  improvements  to  the  education,  careers,  and  daily  lives 
of  blbid  and  visually  impaired  people. 

In  this  time  of  extraordinary  process,  however,  the  simple  yet  profoundly 
useful  white  cane  remains  an  indispensable  tool  and  symbol  of  independence 
^at  has  afforded  countless  blind  and  visually  impaired  citizens  the  oppor- 
.tunity  to  pursue  the  American  Dream.  And  so,  «s  we  all  share  in  a  new 
era  of  expanded  technological  innovations  that  improve  the  lives  of  all 
of  our  Nation's  citizens,  we  also  celebrate  the  white  cane  for  its  ability 
to  empower  and  recognize  it  as  the  embodiment  of  freedom. 

As  a  Nation,  let  us  also  reassert  our  commitment  to  ensuring  equal  oppor- 
tunity, equal  access,  and  full  participation  of  citizens  with  disabilities  in 
our  community  li£B.  This  year,  we  celebrated  the  reauthorization  of  the 
Individuals  with  Disabilities  Education  Act,  reaffimkng  our  belief  that  all 
-stttdmits  can  learn  and  must  have  the  opportunities  and  resources  necessaiy 
^o  do  so.  And  we  must  continue  to  enunce  vigorously  the  Americans  with 
Disabilities  Act,  so  that  our  blind  and  visually  impaired  fiallow  citizens 
enjoy  equal  opportunity,  access  to  public  and  private  services  and  accom- 
modations, and  a  workplace  free  of  discrimination. 

To  honor  the  numerous  achievements  of  blind  and  visually  impaired  citizens 
and  to  recognize  the  significance  of  the  white  cane  in  advancing  independ- 
.  ence,  the  Congress,  by  joint  resolution  approved  October  6,  1964,  has  des- 
ignated Octoba  15  of  each  year  as  "White  Cane  Safety  Day." 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
"Of  America,  do  hereby  proclaim  October  15.  1997,  as  White  Cane  Safety 
Day.  J  rail  upon  the  people  of  tibe  United  States,  government  officials, 
educators,  ana  business  leaders  to  observe  this  day  with  appropriate  pro- 
grams, ceremonies,  and  activities. 

IN  WITNESS  WFIEREOF,  I  have  heimmto  set  my  hand  this  tenth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


(FR  Doc  S>-27492 
Piled  10-14-97:  8.-4S  am) 
BUUng  coda  319S-<»1-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  whict) 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
tfie  Superinterxlent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspaction 
Sarvica 

9CFRPart78 
[Dodwl  No.  97-082-1] 

Bnicanoala  la  Caltia;  Stata  and  Aim 
Claaatficatlona;  CaHfomla 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Interim  nile  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
brucellosis  legnlations  concerning  die 
interstate  movement  of  cattle  by 
changing  the  classiRcation  of  California 
from  Class  A  to  Class  Free.  We  have 
determined  that  California  meets  the 
standards  for  Class  Free  status.  This 
action  relieves  certain  restrictions  on 
the  interstate  movement  of  cattle  from 
California. 

DATES:  Interim  rule  effective  October  15, 
1997.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
:€)ecember  15, 1997. 
AOORESSBS:  Please  send  mi.  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-082-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refier  to 
Docket  No.  97-082-1.  Comments-, 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  EXD,  between  8  a.m.  and 
4:30  p.m.,  Monday  throngh  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURmER  INFORMATION  CONTACT:  Dr. 
R.T.  Rollo,  Ir.,  Staff  Veterinarian. 
National  Animal  Health  Programs,  VS, 
APHIS.  Suite  3B08.  4700  River  Road 


Unit  36,  Riverdale.  MD  20737-1231. 
(301)  734-7709;  ore-mail: 
nolloOaphis.usda.gov. 

SUPPLEMENTARY  MFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations,  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations),  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free,  Class  A,  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minimum  standards  for  Class  C  are 
required  to  be  placed  under  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstajte 
become  less  strin^nt  as  a  State 
approaches  or  achieves  Qass  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
(1)  maintaining  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months;  (2)  tracing  back 
to  the  farm  of  origin  and  successfully 
closing  a  stated  percent  of  all  brucellosis 
reactors  found  in  the  course  of  Market 
Cattle  Identification  (MCI)  testing;  (3) 
maintaining  a-surveillaace  system  that 
includes  testing  ef  dairy  herds, 
participation  of  all  recognized 
slanghtering  establishments  in  the  MCI 
program,  identification  and  monitoring 
of  herds  at  high  risk  of  infection 
(including  herds  adjacent  to  infected 
herds  and  herds  from  which  infected 
animals  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  number  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
owns;  and  (4)  maintaining  minimum 
procedural  standards  for  administering 
the  program. 

Before  the  effective  date  of  this 
interim  rule,  California  was  classified  as 
a  Class  A  State. 


To  attain  and  maintain  Class  Free 
status,  a  State  or  area  must  (1)  remain 
free  from  field  strain  Brucella  abortus 
infection  for  12  consecutive  months  or 
longer;  (2)  trace  back  at  least  90  percent 
of  all  brucellosis  reactors  found  in  the 
course  of  MCI  testing  to  the  farm  of 
origin;  (3)  successfully  close  at  least  95 
percent  of  the  MCI  reactor  cases  traced 
to  the  ferm  of  origin  during  the  12 
consecutive  month  period  immediately 
prior  to  the  most  recent  anniversary  of 
the  date  the  State  or  area  was  classified 
Class  Free;  and  (4)  have  a  specified 
surveillance  system,  as  described  above. 
including  an  approved  individual  herd 
plan  in  efiiect  within  15  days  of  locating 
the  source  herd  or  recipient  herd. 

After  reviewing  the  brucellosis 
program  records  for  California,  we  have 
concluded  that  this  State  meeta  the 
standards  for  Class  Free  status. 
Therefore,  we  are  removing  California 
bom  the  list  of  Class  A  States  in 
$  78.41(b)  and  adding  it  to  the  list  of 
Class  Free  States  in  §  78.41(a).  This 
action  relieves  certain  restrictions  on 
moving  cattle  interstate  from  California. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interstate  movement  of  cattle  from 
California. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  intatest  under  these  conditions, 
we  find  good  cause  under "5  U.5.C  K3 
■  to  make  it  effective  upon  publication. 
We  will  consider  comments  that  are 
received^within  60  days  of  publication 
of  this  rule  in  the  Federal  Kagutar. 
After  the  comment  pmiod  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any.amendmenta  we  are  making  to 
the  rule  as  a  resvdt  of  the  commenta. 

Executive  Order  1286S  aad  Refolatorjr 
FlexibiUty  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  For  this  actfon, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 
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Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  California  &om  Class  A  to  Class 
Free  will  promote  economic  growth -by 
reducing  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattle  from  this  State. 
Testing  requirements  for  cattle  moved 
interstate  for  immediate  slaughter  or  to 
quarantined  feedlots  are  not  affected  by 
this  change.  Cattle  frt>m  certified 
brucellosis-free  herds  moving  interstate 
are  not  affected  by  this  chaiige. 

The  groups  affected  by.  this  action  will 
be  herd  owners  in  California,  as  well  as 
buyers  and  importers  of  cattle  from  this 
State. 

There  are  an  estimated  17.900  cattle 
herds  in  California  that  vwbuld  be 
affected  by  this  rule.  AU  of  these  are 
owned  by  small  entities.  Test-eligible 
cattle  offered  for  sale  interstate  from 
other  than  certified- free  herds  must 
have  a  negative  test  under  present  Class 
A  status  regulations,  but  not  under 
regulations  concerning  Class  Free  status. 
If  such  testing  were  distributed  equally 
among  all  animals  afiiected  by  this  rule. 
Class  Free  status  would  save 
approximately  S4  per  head. 

Therefore,  we  believe  that  changing 
the  brucellosis  status  of  California  will 
not  have  a  significant  economic  impact 
on  the  small  entities  affected  by  this 
interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

ExecutiTe  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 


List  of  Sul^ts  in  8  CFR  Fart  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly.  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  pert  78 
continues  to  read  as  follows: 

Aathoritjr:  21  U.S.C  lll-114ih-l,  114g. 
115.  117,  120. 121.  123-126, 134b,  and  134f; 
7  CFR  2.22,  2.80.  and  371.2(d). 

178.41    [Amended] 

2.  In  §  78.41,  paragraph  (a)  is 
amended  by  adding  "California," 
immediately  after  "Arizona,". 

3.  In  §  78.41,  paragraph  fb)  is 
amended  by  removing  "California,". 

Done  in  Wosliington.  DC  this  9th  day  of 
October  1997. 
TeR7  L.  Medley. 

Administrator,  Animal  and  Plant  Health 
Intpection  Service. 

(FR  Doc.  97-27257  Filed  10-14-97;  SAS  am] 
MUJNa  OOOC  S41»-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-NM-142-AD;  Amendment 
39-10156;  AD  97-21-03] 

RM  2120-AA64 

Airworthiness  Directives;  Raytheon 
Model  BAe  125-600A  Series  Airplanes 
arKl  Hawker  800  Series  Airplanes 

AGBICY:  Federal^Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 

new  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  Model 
BAe  125-800A  series  airplanes  and 
Hawker  800  series  airplanes,  that 
requires  a  detailed  visual  inspection  of 
the  fuel  feed  hose  assemblies  of  the 
auxiliary  power  unit  (APU)  to  detect 
overheating,  degradation,  proper 
routing,  and  adequate  clearance;  and  the 
correction  of  any  discrepancies  found. 
This  amendment  also  requires 
modification  of  the  fuel  feed  hose  of  the 
APU.  This  amendment  is  prompted  by 
reports  of  heat  damage  to  the  fuel  feed 
hose  assembly  of  the  APU  due  to 
contact  between  the  hose  assembly  and 
hot  surfaces.  The  actions  specified  by 
this  AD  are  intended  to  prevent  heat 
damage  of  the  fuel  feed  hose,  which 


could  lead  to  a  possible  fire/smoke 
hazard  when  failure  of  the  boto 
assembly  occurs  and  consequent  fuel 
mist  or  spray  is  emitted  into  the  rear 
equipment  bay.  > 

DATES:  Effective  November  19, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  Is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
19, 1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Manager  Service  Engineering,  Hawker 
Customer  Support  Department,  P.O.  Box 
85.  Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at'the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 

FOR  RMtTHER  MFORMATKM  CONTACT:  Tim 

Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate.  - 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone   ^ 
(425)  227-2797;  fax  (425)  227-1149. . 

StlPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Raytheon 
Model  BAe  125-800A  series  airplanes 
and  Hawker  800  series  airplanes  vyas 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  October  25, 1996 
(61  FR  55233).  That  action  proposed  to 
require  a  detailed  visual  in8[>ection  of 
the  fuel  feed  hose  assemblies  of  the 
auxiliary  power  unit  (APU)  to  detect 
overheating,  degradation,  proper 
routing,  and  adequate  clearance;  and  the 
correction  of  any  discrepancies  foimd. 
That  action  also  proposed  to  require 
modification  of  the  fuel  feed  hose  of  the 
APU. 

Consideration  of  Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Explanation  of  Change  Made  to  the 
Proposal 

The  FAA  has  revised  the  final  rule  to 
reflect  the  corporate  name  change  of 
Beech  Aircraft  Corporation  to  Raytheon 
Aircraft  Con^>any. 
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Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  vtrith  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  70  Raytheon 
Model  BAe  125-800 A  series  airplanes 
and  Hawker  800  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  It 
will  take  approximately  2  work  hours 
per  airplane  to  accomplish  the  required 
inspection  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures.'the  cost  impact  of  the  inspection 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $8,400,  o^  $120  pet 
airplane. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$218  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$32,060,  or  $458  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
dut  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Vegttlatoiy  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
r  levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  stifficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  AssessmeiU. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Pwt  30 

Air  transportation.  Aircraft,  Aviation 
safeify.  Incorporation  by  refarence, 
Safety. 

Adoption  of  the  Amendaaeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  aS-AIRWORTMlNESS 
DIRECTIVES 

1.  T%e  authority  citation  for  pert  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10«(g).  40113, 44701. 

fa«.13   {ABMndMQ 

2.  Section  39.13  is  ameiuled  by 
adding  the  following  new  airworthiness 
diiective: 

97-21-03    Raytfaeoa  AircrafI  CompaBy 

iFaracrfy  Kaytteon  Aircraft 

GorpontiMi;  BMck  Aircraft 

Cocperalioa;  R,i|>hiw  Carporata  ^M, 

lac;  Oritiah  Aarnpaca,  PLC; 

DeHa^UjMd;  Haricar  Siddaky): 

AmwadniBnt  39-10156.  Oockat  9&-NM- 

142-AD. 
Applicability:  Model  BAa  125-800A  aerias 
airplanes  (inclnding  miUtary  variants  C-29A 
and  U-125)  and  Hawkar  800  series  airpianaa, 
consttuctor's  numbert  8091  and  subsequant: 
equipped  with  Turbomach  anxiliaiy  power 
unit  (APU)  (Modification  2S9404B); 
cartificated  in  any  catagory. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  ragardlass  of  whe^er  it  has  been 
otherwise  modified,  altored.  or  repaired  in 
the  area  subject  to  the  requirameats  of  this 
AD.  For  airplanes  that  have  t>een  nuMiified, 
aheied,  or  repaired  to  that  the  performance 
of  the  requirements  of  tliis  AD  is  affected,  the 
owner/operator  must  request  approval  hx  an 
ahemative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliaace:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  heat  damage  to  the  hiel  feed 
hose  assemblies  of  the  auxiliary  power  unit 
(APU),  which  could  lead  to  a  possible  fire/ 
smoke  hazard  if  feiluie  of  tbehose  assembly 
occurs  and  fuel  mist  or  spar  is  cooaequently 
emitted  into  the  rear  equipment  bay, 
accomplish  the  following: 

(a)  Witliin  75  days  after  the  effective  date 
of  tliis  AD,  perform  a  one-time  detailed 
visual  inspection  to  detect  overheating  or 


degradation  of  the  hose  aaaamUies;  to  verify 
proper  routing  of  fuel  faadiMMS  aasemMy  of 
the  APU;  and  to  verify  if  adequate  claanmoe 
(0.5  inch)  exists  between  the  hose  assembly 
(outlet  from  the  fuel  pump  box  of  the  APU) 
and  the  left-hand  mixn'  valve/main  air  valve 
assemblies  and  associated  hot  air  ducting;  in 
accordaaca  with  Hawker  Service  Bulletin  SB. 
49-^5.  dated  May  15. 1995. 

(1)  If  any  overheating  or  degradation  is 
detected,  prior  to  fauther  flight,  replace  the 
hose  assembly  with  a  new  assembly  and 
ensure  that  proper  ctwaranre  and  routing 
exists,  in  accocdaaca  with  the  service 
bulletin. 

(2)  If  the  clearance  of  ^le  hose  iiaaiinibty  tl 
improperiy  routed,  prior  to  fuHher  flight,  re- 
route tha  aaaambly  nmiataining  proper 
clearance,  in  aocosdaace  widi  tbis  sarvica 
bolletin. 

(3)  If  the  clearance  of  the  hose  aaaemtily  is 
inadequate  and  tiie  hose  assembly  is  properly 
routed,  prior  to  further  flight,  adjust  the  hoae 
assembly  to  achieve  the  0.5-inch  cleaxanca, 
in  accordance  with  the  service  bulletin. 

(b)  Prior  to  the  accumulation  of  200  Sight 
hours  after  the  efiective  date  of  this  AD, 
modify  the  fuel  feed  hose  of  the  APU,  in 
accoidaooa  with  Hawker  Serrioe  Bulletin 
SB.49-47-2SAS25A.  dated  August  1, 1995. 

(c)  Acoomplishment  of  the  modification  of 
tlie  fuel  feed  hose  of  the  APU  in  accordance 
with  Hawker  Service  Bulletin  SB.49-47- 
2SA825A.  dated  August  1, 1995,  constitutes 
terminating  action  for  tiie  raquireaaots  of 
this  AD. 

(d)  An  alternative  metliod  of  compliance  or 
adjustment  of  the  com{diance  time  that 
{novides  an  acceptable  level  of  safety  may  oe 
used  if  approved  by  the  Manager, 
Stendardization  Branch,  ANM-113,  FAA, 
Transport  Airplaae  Diractonla.  Operators 
shall  submit  their  requests  thiowgh  an 
appropriate  FAA  Principal  Maintenance 
inspector,  who  may  add  comments  and  than 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Infaamation  oonceming  the 
existence  of  approved  alternative  saethoda  of 
compliance  vrith  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  FedaBal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Hawker  Service  Bi»Uatin  SB.49-45, 
diRad  May  15, 1995.  and  Hawkar  Service 
Bulletin  SB.49--47-25Ae25A,  dated  August  1, 
1995.  The  inoorporatioB  by  refermice  of  that 
document  was  approved  l^  the  Director  of  ' 
tiw  Federal  Register  in  accordance  with  5 
U.S.C  S52(a)  and  1  CFR  part  51.  Copies  a>ay 
be  obtained  from  Raytheon  Aircraft 
Company.  Manager  Service  Engineering, 
Hawker  Customer  Support  Department,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085.  Capias 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue. 
SW..  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  snite  700,  Washington,  DC. 
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Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  005-05-95. 

(g)  Thia  amendment  becomes  effective  on 
November  19. 1997. 

Issued  in  Renton,  Washington,  on  October 
7. 1997. 

)uBBs  V.  Devaay, 

Acting  Manager,  Tnifxspott  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-27089  Filed  10-14-97;  8:45  am] 
■UMQ  COM  4«1*-1S-« 


DEPARTMENT  OF  COMMERCE 
For«ign-Trade  Zoom  Board 

15  CFR  Part  400 

[DoGint  No.  •70«M4>7a3<M)ll;  Onter  Na 
9S9 

RiN06SS^AA48 

Technical  Amandmanta  to  Ragulationa- 
of  ttM  ForaigivTradaZonaa  Board 

AQBiCY:  Foreign-Trade  Zones  Board, 
International  Trade  AdministrBtion. 
Commerce. 
ACTION:  Final  nile. 


r:  The  FoieigD-Trade  Zones 
(FTZ)  Board  adopts  the  following 
technical  amendments  to  its  regulations 
to  reflect  recent  changes  both  to  the 
Foreign-Trade  Zones  Act  of  1934  ("FTZ 
Act")  and  in  the  organizational  structure 
of  the  United  States  Customs  Service. 
EFFECTIVE  OATE:  Octobm  15,  1997. 
FOR  FKmXHEH  ■rOWiATX)N  CONTACT:  John 
J.  Da  Ponte,  Jr.,  Executive  Secretary, 
Foieign-Trade  Zones  Board,  room  3716, 
U.S.  Department  of  Commerce, 
Pennsylvania  Avenue  and  14th  Street 
NW.  Washington,  DC  20230  (202/482- 
2882). 

SUPPLEMENTARY  MFOMMTION: 

Background 

The  regulations  of  the  Foreign-Trade 
Zones  Board  are  amended  to  conform 
with  the  following  changes:  (1)  An 
amendment  to  the  FTZ  Act,  pursuant  to 
section  910  of  the  National  Defense 
Authorization  Act  of  1996,  Pub.  L.  104- 
201. 110  Stat.  2422.  2620  (1996),  whiok 
removed  the  Secretary  of  the  Army  from 
membership  on  the  Foreign-Trade 
Zones  Board;  and  2)  recant  revisions  by 
the  U.S.  Customs  Service  to  its 
organizational  structure,  which 
eliminated  Regional  Commissioner  and 
District  Director  positions,  brtiadening 
the  role  of  Port  Eiirectors. 

daaaification 

This  rulemaking  action  was 
determined  to  be  not  significant  for 
ptirposes  of  Executive  Order  12866.  The 


Administrative  Procedure  Act 
requirements  of  notice  and  comment 
and  delayed  effective  date  are 
unnecessary  for  these  technical 
amendments  because  the  FTZ  Board  has 
no  discretion  in  making  these 
amendments  which  are  reqtiired  by  Pub. 
L.  104-201  and  reorganization  within 
the  U.S.  Customs  Service.  Because 
notice  and  comment  are  not  required  by 
5  U.S.C.  553(b)(B)  or  any  other  statute 
for  these  technical  amendments  and 
procedures,  a  regulatory  flexibility 
analysis  is  not  required  and  was  not 
prepared  for  purposes  of  the  Regulatory 
Flexibility  Act  This  rulemaking 
involves  information  collection 
requirements  which  are  cleared  imder 
0MB  Control  No.  0625-0139  for 
purposes  of  the  Paperwork  Reduction 
Act  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to  nor  shall  a  person  be 
subject  to  a  penalty  for  foilure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currentiy  valid 
OMB  Control  Niunber 

List  of  Subfects  in  15  CFR  Part  400 

Administrative  practice  and 
procediue.  Confidential  business 
information.  Customs  duties  and 
inspection.  Foreign-trade  zones. 
Harbors,  Imparts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  15  CFR  part  400  is  amended 
as  set  forth  beknv: 

PART  40a-REQULAT1ONS  OF  THE 
FOREIGN-TRADE  ZONES  BOARD 

1.  The  authority  for  15  CFR  part  400 
continues  to  read  as  follows: 

AatfaotHy:  Foraign-Tiade  Zones  Act  of 
June  18. 1934,  as  amended  (Pub.  L.  397, 73id 
Congress.  48  Stat.  998-1003  (19  U.S.C.  81a- 
81u)). 

2.  Section  400.2  is  revised  to  read  as 
follows: 

14002    Daflnitiona. 

(a)  ^:t  means  the  Foreign-Trade 
Zones  Act  of  1934,  as  amended. 

(b)  Board  means  the  Foreign-Trade 
2k>nes  Board,  which  consists  of  the 
Secretary  of  the  Department  of 
Commerce  (chairman)  and  die  Secretary 
of  the  Treasury,  or  their  designated 
alternates. 

(c)  Customs  Service  means  the  United 
States  Customs  Service  of  the 
Department  of  the  Treasury. 

(d)  Executive  Secretary  is  the  . 
Executive  Secretary  of  the  Foreign- 
Trade  Zones  Board. 


(e)  Foreign-trade  zone  is  a  restricted- 
access  site,  in  or  adjacent  to  a  Customs 
port  of  entry,  operated  pursuant  to 
public  utility  principles  under  the 
sponsorship  of  a  corporation  granted 
authority  by  the  Board  and  vmder 
supervision  of  the  Customs  Service. 

(f)  Grant  of  authority  is  a  document 
issued  by  the  Board  which  authorizes  a 
zone  grantee  to  establish,  operate  and 
Tnaint'>'"  a  zone  project  or  a  subzone, 
subject  to  limitations  and  conditions 
specified  in  this  part  and  in  19  CFR  part 
146.  The  authority  to  establish  a  zone 
includes  the  authority  to  operate  and 
the  responsibility  to  maintain  it 

(g)  Manufacturing,  as  used  in  this 
part,  means  activity  involving  the 
substantial  transformation  of  a  foreign 
article  resulting  in  a  new  and  different 
article  having  a  different  name, 
character,  and  use. 

(h)  Port  Director  is  normally  the 
director  of  Customs  for  the  Customs 
jurisdictional  area  in  which  the  zone  is 
located. 

(i)  Port  of  entry  means  a  port  of  entry 
in  the  United  States,  as  defined  by  part 
101  of  the  regulations  of  the  Customs 
Service  (19  CFR  part  101).  or  a  user  fse 
airport  authorized  under  19  U.S.C.  58b 
and  listed  in  part  122  of  the  regulations 
of  the  Customs  Service  (19  CFR  part 
122). 

(j)  Private  corporation  means  any 
corporation,  other  thaaa  a  public 
corporation,  which  is  organized  for  the 
purpose  of  establishing  a  zone  project 
and  which  is  chartered  for  this  piupose 
under  a  law  of  the  stats  in  which  the 
zone  is  located. 

(k)  Processing,  when  referring  to  zone 
activity,  means  any  activity  involving  a 
change  in  condition  of  merchandise, 
other  than  manufacturing,  which  results 
in  a  change  in  the  Customs 
classification  of  an  article  or  in  its 
eligibility  for  entry  for  consumption. 

(1)  Public  corporation  means  a  state,  a 
political  subdivision  (including  a 
municipality)  or  public  agency  thereof, 
or  a  corporate  municipal 
instrumentality  of  one  or  more  states. 

(m)  State  includes  any  state  of  the 
United  States,  the  District,  pf  Columbia, . 
and  Puerto  Rico. 

(n)  Subzone  means  a  special-purpose 
zone  established  as  an  adjtmct  to  a  zone 
project  for  a  limited  purpose. 

(o)  Zone  means  a  foreign-trade  zone 
established  under  the  provisions  of  the 
Act  and  these  regulations.  Where  used 
in  this  part,  the  term  also  includes 
subzones,  unless  the  context  indicates 
otherwise. 

(p)  Zone  grantee  is  the  corporate 
recipient  of  a  grant  of  authority  for  a 
zone  project  Where  used  in  this  part. 
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the  term  "grantee"  means  "zone 
grantee"  unless  otherwise  indicated. 

(q)  Zone  operator  is  a  corporation, 
partnership,  or  person  that  operates  a 
zone  or  subzone  under  the  terms  of  an 
agreement  with  the  zone  grantee  or  an 
intermediary  entity,  with  the 
concurrence  of  the  Port  Director. 

(r)  Zone  project  means  the  zone  plan, 
including  all  of  the  zone  and  subzone 
sites  that  the  Board  authcmzes  a  single 
grantee  to  establish. 

(s)  Zone  site  means  the  physical 
location  of  a  zone  or  subzone. 

(t)  Zone  user  is  a  party  using  a  zone 
under  agreement  widi  the  zone  grantee 
or  operator. 

3..  Section  400.11  is  amended  by 
.TBvising  paragrai^  (dXl)  to  read  as 
follows. 

f400Ll1    Authority  of  the  Boaid. 

•  •        *        •        • 

(d]  Determinations  of  the  Board.  (1) 
The  determination  of  the  Board  will  be 
'imsed  on  the  unanimous  vote  of  the 
memb«s  (cor  alternate  members)  of  the 
Board. 

•  •        •        •        • 

:    tA.  fieatian.400:24  is  ameoded  by 
reviaingipaia^aph  (d^5Mi)(B)  to  read  as 
follows: 


|400JM    Appllcalionfor 


Ui)  Exhibits.  *  •  * 
(5)  Exh^it  Five  {Maps)  shaU  conrist 
of: 
(ijllie  foUowix^  maps  and  drawings: 

•  *        •        •        • 

.  (B)  A  local  community  map  shomdng 
in  red  &e  location  of  the  proposed  zone; 
and 

•  ■♦  •.:■.♦•  ;;'>•         • 

5.  Sectttm  ^00.24  is  further  amended 
by  revising  paragraph  (h)  to  read  as 
follows: 

§400.24    AppUcMon  tor  zone. 

(h)  Format  and  number  of  copies. 
Unless  the  Executive  Secretary  alters  the 
requirements  of  this  paragraph,  submit 
an  original  and  8  copies  of  the 
application  on  BVz"  x  11"  (216  x  279 
mm)  paper.  Exhibit  Five  of  the  original 
application  shall  contain  full-sized 
maps,  and  copies  shall  contain  letter- 
sized  reductions. 

•  *        *        •        * 

6.  Section  400.26  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§400.26    Application  for  expansion  or 
other  modification  to  zone  project 

(a)  In  general.  •  *  • 
(2)  The  Executive  Secretary,  in 
consultation  with  the  Port  Director,  will 


determine  whether  the  proposed 
modification  involves  a  major  change  in 
the  zone  plan^nd  is  thus  sulq'ect  to 
paragraph  (b)  of  this  section,  or  is  minor 
and  subject  to  paragraph  (c)  of  this 
section,  in  making  this  determination 
the  Executive  Secretary  will  consider 
the  extent  to  which  the  proposed 
modification  would: 

(i)  Substantially  modify  the  plan 
originally  approved  by  the  Board;  or 

(li)  Expand  the  physical  dimensions 
of  the  approved  zone  area  as  related  to 
the  scope  of  of>erations  envisioned  in 
the  origisal  plan. 
•        •••-* 

7.  Section  400.27  is  amended  by 
■■  revising  paragraph  (c)(3)  to  read  as 

follows: 

§40027    Procedure  for  prooeoeing 
appttcaUon. 

(c)  AYwediuv— £xacuiinr5lscrMaiy 
responsibilities.  •  •  • 

(3)  Send  copies  of  the  filing  and 
initiation  notice  and  the  application  to 
the  Commissioner  of  Customs  and  the 
-  Port  Director,  or  a  designee. 
«        •        •        •        • 

8.  Section  400.27  is  further  amended 
Yxj  revising  paragraph  (d)(1)  to  read  »s 
.follows: 

f<400.Z7   Preceduce  for  processing 


(d)  Case  reviews — procedure  and  time 
schedule — (1)  Customs  review.  The  Port 
'  Director,  or  a  designee,  in  accordance 
,  with  agency  regulations  and  directives, 
.  will  sulxait  a  technical  report  to  the 
Executive  Secretary  within  45  days  of 
the  conclusion  of  the  public  comment 
period  described  in  paragraph  (c)(2)  of 
this  section. 

•  *        •        •        • 

9.  Section  400.27  is  fiirther  amended 
by  revising  paragraph  (dK2)(vKC)  to     '  ^ 
read  as  follows: 

§40027  -  n«oedu*e  for  processing 
appltcation. 

*  *        •        •        * 

(d)  Case  review»-~prt)cedure  and  time 
schedule — *  *  • 

(2)  Examiners  reviews — non- 
manufactaring/processing.  •  •  • 

(v)  •  •  • 

(C)  The  Customs  advise  shall  be 
notified  when  necessary  for  further 
comments,  which  shall  be  submitted 
within  45  days  after  notification. 


§400.27   fAmsiidsd] 

10.  In  §400.27.  paragraph  (f)(1)  is 
amended  by  removing  "[district 
Director"  where  appearing  therein,  and 
adding  in  its  place.  "Port  Director". 


11.  In  §400.27,  paragraph  (f)(2)  is 
amended  by  removing  "District 
Director"  where  appearing  therein,  and 
adding  in  its  place.  "Port  Director". 

§40028    [Amended] 

12.  In  §  400.28,  paragraph  (a)(1)  is 
amended  by  removing  "District 
Director"  where  appearing  therein,  and 
adding  in  its  place,  "Port  Director". 

13.  In  §  400.28,  paragraph  (a)(6)  is 
amended  by  removing  "District 
Director"  where  appearing  therein,  and 
adding  in  its  place,  "Port  Director". 


§400.32    [An 

14.  hi  §  400.32,  paragraph  (b)(l)(iv)  is 
amended  by  removing '  'District 
Director"  where  appearing  therein,  and^ 
adding  in  its  place,  "Port  Director". 

§400.41    [Amsodod] 

15.  In  §  400.41.  the  third  sentence  is 
unended  by  removing  "District 
Director"  where  appearing  therein,  and 
adding  in  its  place.  "Port  Director". 

§40042    [Aoisndsd] 

16.  In  %  400.42,  paragraph  (a)(1)  is 
amended  by  removing  "district 
Director"  where  sppearii^  therein,  and 
adding  in  iU  place,  'Tort  Director". 

17.  hi  §  400.42,  paragraph  Ml)  is 
amended  by  removing  "District 
Director"  whwe  appearing  therein,  and 
adding  in  its  place,  "Port  Director". 

18.  hi  §  400^2.  paragraph  (b)(3)  is 
amended  by  removing  "District 
Director"  where  appearing  therein,  and 
adding  in  its  place, '  'Port  Director". 

§40044   lAmendsd] 

19.  In  §400.44,  paragraph  (b)(4)  is 
amended  by  removing  "Ehstrict 
Director"  where  appearing  therein,  and 
adding  in  its  place,  "Port  Director".  ' 

,     20.  In  §  400.44.  paragraph  (cK3)  is 
amended  by  removing  "District 
-Director^  where  appearing  therein,  and 
adding  in  its  place,  "Port  Director". 

§40a46    [Amended] 

21.  In  §  400.45,  paragraph  (a)  is 
amended  by  removing  "District 
Director"  where  appearing  therein,  and 
adding  in  its  place.  "Port  Director". 

22.  In  §400.45,  paragraph  (b)  is 
amended  by  removing  "District 
Director"  where  appearing  therein,  and 
adding  in  its  place,  "Port  Director". 

23.  In  §  400.45,  paragraph  (c)  is 
amended  by  removing  'TKstrict 
Director"  where  appearing  therein,  and 
adding  in  its  place,  "Port  Director". 

1400.46    [Amended] 

24.  In  §400.46.  paragraph  (c)  is 
amended  by  removing  "District 
Director"  where  appearing  therein,  and 
adding  in  its  place,  "Port  Director". 
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By  order  of  the  Foreign-Trade  Zones  Board, 
Waahingtoa.  DC,  this  ath  day  of  October 
1997. 

Roknt  S;  LaftntM. 

Assistant  Secretary  of  Cktmmerce  for  Import 
Administiation  AHamate  Chairman,  Foreign- 
Tmde  Zones  Board. 
[FR  Doc.  97-27145  Filed  10-14-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  600, 601.  and  606 
itPoctot  Wo.  9»l  B3M] 
RIN0910-AA93 

Raviaion  of  tha  Raquiramanta  for  a 
RaaponaiMa  Head  for  Bioiagicah 
Eatabliahiiiania 

AQBICY:  Food  uid  Drag  Administzation. 

HHS. 

ACnON:  Final  rule.  ' 

summary:  The  Food  and-Drug 
Administiatioo  (FDA)  is  amending'the 
biologies  regulations  by  deleting- the 
requirements  for  a  biologies 
establishment  to  name  a  "responsible 
head"  or  "designated  qualified  person" 
to  exercise  control  of  the  establishment 
in  all  matters  relating  to  compliance 
with  regulatory  requirements  and  to 
represent  the  establishment  in  its 
dealings  with  FDA.  Because  many 
manu&cturers  of  biological  products  are 
firms  that  have  more  than  one 
manufacturing  location  and  complex 
corporate  structures,  it  may  no  longer  be 
practical  for  one  iodlvidu^  to  represent 
a  manufKturer  or  possess  expertise  in 
all  matters.  This  change  will  provide 
manu&cturers  with  more  flexibility  in 
assigning  control  and  oversight 
responsibility  within  a  Company.  This 
final  rule  is  part  of  FDA's  continuing 
effort  to  achieve  the  objectives  of  the 
President'^  "Reinventing  Government" 
initiative,  and  it  is  intended  to  reduce 
the  burden  of  unnecessary  regulations 
on  industry  without  diminishing  public 
health  protection. 
EFFECTIVE  DATE:  October  15. 1997^~ 
FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  L.  Szeto,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17). 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-594-3074. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

In  the  Federal  Register  of  January  29, 
1997  (62  FR  4221),  FDA  published  a 


proposed  rule  to  amend  the  biologies 
regulations  by  deleting  the  requirements 
for  a  biologies  establishment  to  name  a 
responsible  head  or  designated  qualified 
person  to  represent  the  establishinent  in 
its  dealings  with  FDA.    

Under  §600.10(a)  (21  CFR  600.10(a)), 
a  manufacturer  of  biological  products 
currently  is  required  to  name  a 
responsible  head  who  is  to  exercise 
control  of  the  establishment  in  all 
matters  relating  to  comidiance  with 
regulations  in  parts  600  through  680  (21 
CFR  parts  600  throtigh  686)  and  who  is 
to  represent  the  manufacturer  in  all 
pertinent  matters  with  the  Center  for 
Biologies  Evaluation  and  Reaearch 
(CBER).  This  individual  must alsohave 
an  understanding  of  the  scientific 
principles  and  techniques  involved  in 
the  mannfactiue  of  biological  products. 
When  FDA  announced  in  the  Federal 
Register  of  June  3, 1994  (59  FR  28821 
and  28822),  the  review  by  CBER  of 
certain  biologies  regulations  to  identify 
those  regulations  that  are  outdated, 
burdensome,  inefficient,  dupticative,  or 
otherwise  unsuitable  or  unnecessary, 
§  600.10(a)  was  included.  FDA  also  held 
a  [uiblic  meeting  on  January  26,  1995,  to 
discuss^the  retrospective  review  effort 
and  to  provide  a  forum  for  the  public  to 
voice  its  comments  on  the  retrospective 
review. 

Many  of  the  conunents  submitted 
requested  revision  or  elimination  of  the 
requirements  for  a  responsible  head  in 
§  600.10(a).  The  comments  stated  that 
the  requirement  for  a  responsible  head 
to  be  an  expert  in  multiple  functions 
and  to  be  responsible  for  a  number  of 
facility  locations  is  incompatible  with 
current  industry  practice.  The 
conunents  added  that  the  list  of 
activities  in  §  600.10(a)  is  extremely 
broad  and  this  regulation  could  be 
interpreted  to  require  the  responsible 
head  to  have  an  intimate  understanding 
of  a  wide  variety  of  extremely  complex 
activities.  All  of  these  activities  requite 
specific  e]q)erti8e,  and  it  may  not  he 
practical  to  expect  one  person  to  be  an 
expert  in  all  of  those  areas.  Some 
comments  addressed  the  requirement 
that  the  responsiUe  head  be  responsible 
for  training  and  have  the  authority  to 
enforce  discipline,  stating  that  direct 
line  supervision  and  management 
personnel  are  better  qualified  and  in  a 
better  position  to  enforce  or  direct  the 
enforcement  of  discipline  and  the 
performance  of  assigned  functions  by 
employees  engaged  in  the  ma'^ufacture 
of  products.  Many  comments    K^uested 
the  designation  of  an  alternate 
responsible  head,  especially  in  the 
situation  of  multiple  locations. 

As  part  of  the  (Resident's 
"Reinventing  Government"  initiative,  a 


report  entitled  "Reinventing  the 
Regulation  of  Drugs  Made  Ftonr 
Biotechnology"  was  issued  in  November 
1995.  The  report  announced  several 
initiatives  to  reduce  the  burden  of  FDA 
regulations  on  the  biologies,  industry 
without  reducing  public  health 
protection,  including  a  proposal  to 
remove  the  requirements  in  §  600.10(a) 
for  a  responsible  head.  The  commitment 
to  remove  requirements  for  a 
responsible  head  was  based  on  FDA's 
determination  that,  with  the  many 
changes  that  have  occxirred  in  science, 
technology,  and  corporate  structure,  it 
no  longer  may  be  practical  for  most 
biologies  manufoctiuers  to  rely  on  one 
individual  to  meet  the  requirements  in 
§  600.10(a).  In  addition,  the  responsible 
corporate  officer  doctrine,  e.g.,  United 
States  V.  Porfc.  421  U.S.  658  (1975); 
United  States  v.  Dotterweich.  320  U.S. 
277  (1943).  places  the  burden  of 
ensuring  compliance  with  the  statutes 
and  regulations  applicable  to  biological 
products  on  corporate  officials 
"standing  in  responsible  relation  to  a 
pnblic  danger."  (Dotterweich,  320  U.S. 
at  281.)  Thus,  it  is  not  necessary  to 
require  manufacturers  to  designate  a 
respronsible  head  in  order  to  enforce  the 
duty  responsible  corporate  officials  have 
to  implement  measures  to  ensure  that 
violations  do  not  occur.  (Pari:.  421  U.S. 
at  672.) 

In  accordance  with  a  revision  to  the 
definition  of  "manufacturer"  in  §600.3 
(see  61  FR  24227.  May  14^  1«)6).  an 
applicant  may  apply  for  and  obtain  a 
license  for  a  biological  product  to  be 
manufactured  at  more  than  one 
manufacturing  site  that  may  or  may  not 
be  owned  by  the  applicant.  Therefore, 
applicants  may  want  to  designate  more  ,. 
than  one  person  with  primary 
responsibility  to  maintain  adequate 
oversight  of  multiple  manufacturing 
sites  and  ensure  that  each  is  conforming 
to  FDA's  requirements  for  current  good 
manufacturing  practices  and  the 
applicable  biologies  standards.  Many 
biologies  manufactiirars  also 
manufactiue  drugs  that  are  regulated  by 
the  Center  for  Drug  Evaluation  and 
Research  (CDER)  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  CDER's 
regulations  do  not  contain  an  analogous 
requirement  for  a  responsible  head. 
FDA's  proposal  to  revise  the 
requirements  with  respeetto  a 
responsible  head  is  an  effort  to 
harmonize  CBER's  and  CDER's  policies 
and  requirements  and  to  keep  pace  with 
changes  in  science,  technology,  and 
corporate  structiue. 

n.  Highlights  of  the  Final  Rule 

Under  the  final  rule,  an  authorized 
official  may  be  chosen  by  the  applicant 
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to  receive  and  send  correspondence  to 
CBER.  The  applicant  may  choose  to 
have  moris  thtm  one  authorized  official. 
Accordingly,  the  agency  is  amending 
§  600.10  by  removing  and  reserving 
paragraph  (a)  and  revising  the  heading 
of  paragraph  (b)  to  read  "Personnel." 
The  agency  is  also  amending  §  601.2 
Applications  for  establishment  and 
product  licenses:  procedures  for  filing 
by  adding  the  statement  "The  applicant, 
or  the  applicant's  attorney,  agent,  or 
other  authorized  official  shall  sign  the 
application"  in  paragraph  (a)  and  new 
paragraph  (c)(6).  Finally,  the  agency  is 
amending  §  601.25(b)(3)(Vin)  by 
replacii^  "signed  by  the  responsible 
head  (as  defined  in  §  600. 10  of  this 
chapter)  of  the  licensee"  with  "signed 
by  an  authorized  official.,of  the 
licenaoer" 

FDA  is  also  removing  §  606.20^). 
which  contains  language  similar  to  that 
in  §  600.10(a)  and  ^pHes  to  all  blood 
establishm«itSi  inehiding  registered, 
unlicensed  blood  establishments.  Like 
other  componants  of  the  biologies 
industry,  the  blood  industry  has 
experienced  changes  in  science, 
technology,  and  eo^Kirate  structure. 
Complex  doDorand  transfusion 
recipient  issues,  the«volution  of 
sophisticated  computerized  laboratory 
and  donor  equipment,  complicated 
serology  problems,  and  state-of-the-art- 
laboratory  techniques  have  all 
contributed  to  changes  within  the 
structure  of  blood  establishments, 
regardless  of  size.  To  enaire  the  quality- 
and  safety  of  the  blood  supply,  many 
blood  establishments  employ  persoimel 
who  are  experts>in  donor  issues, 
infectious  disease,  computers, 
molecular  biole^.  serology,  transfusion 
issues,  quality  control,  administiation. 
and  management.  It  is  no  longer 
practical  to  expect  one  individual  to 
have  expertise  in  all  the  subspecialties 
of  transfusion  medicine.  Accordingly,  to 
provide  sufficient  flexibility  for  a  blood 
establishment  to  select  a  person  with 
appropriate  training  and  experience  to 
be  responsible  for  each  facet  of  its 
operation,  the  agency  is  removing  and 
reserving  §  606.20(a). 

m.  Qnninenis  on  tha  Proposed  Ruia 
and  FDA  Responses 

FDA  received  11  comments  on  the 
proposed  rule,  which  included  - 
comments  from  biological  product 
manufactiuers,  including  blood 
establishments.  Eight  of  the  comments 
fiilly  supported  the  proposed  rule. 

Three  comments  received  from  the 
blood  industry  expressed  concern  that 
they  would  no  longer  have  a  single 
responsible  head  through  whom  they 
would  interact  with  FDA,  and  that  the 


responsible  persons  in  the  organization 
will  have  diminished  authority  and 
responsibility  in  enmmnni cation  and 
decisionmaking  because  their 
responsibilities  and  authority  will  no 
longer  be  mandated  by  the  regufations. 

FDA  does  not  agree.  In  the  final  rule, 
only  the  requirement  to  retain  a  single 
responsible  head  is  being  eliminated. 
Any  applicant  wishing  to  have  a  single 
authorized  representative  who  would 
serve  the  function  of  the  responsible 
head  as  previously  set  forth  in 
§  600.10(a),  may  do  so.  In  the  past.  FDA 
has  often  encountered  circumstances 
where  the  responsible  head  of  an 
establishment  was  unaUe  to  adequately 
carry  out  her  or  his  responsibilities  in 
assuring  that  the  establishment 
complies  with  FDA  requirements.  This 
failure-was  often  due,  in  part,  to  the 
responsible  head  having  inadequate 
knowledge  in  an  area  to  determine 
whether  FDA's  requirements  were  being 
met  or  the  responsible  head  was  too  - 
remote  in  location  or  corporate  stoueture 
to  adequately  monitor  activities  to 
assure  requirements,  were  being  met 
Removal  of  this  requirement  will  allow 
organizations  to  designate  responsible, 
individuals  with  appropriate  training 
and  experience  to  provide  better 
communication  to  the  agencyas 
functiofud  experts  in  their  reapectivs 
areas  of  responsibility.  FDA  beliaves 
that  the  industry  should  have  the 
flexibility  to  assign  responsibility  in  a 
way  that  best  fits  each  applicant's 
organizational  structure  as  long  as  the 
public  heahh  piotBCtion  is  not 
diminished^      '   r... 

Furthermore,  the  elimination  of  the 
requirement  for  a  responsible  head  or 
designated  qualified  4>erson  does  not 
decrease  the  duty  that  responsible 
corporate  officers  have  to  ensure 
compliance- with  the  law.  (Pork.,  and 
Dotterweich,  supra.) 

IV.  EfSsctiTeDate 

The  final  rule  is  effective  October  15. 
1997.  As  provided  under  5  U.S.C.  553(cU 
and  S  10.40(c)(4)  (21  CFR  10.40(e)(4)), 
the  effective  date  of  a  final  rule  may  not 
be  less  than  30  days  after  the  date  of 
publication,  except  for.  among  other 
things,  "a  regulation  that  grants  an 
exemption  or  relieves  a  restriction" 
{§  10.40(c)(4)(i)).  Because  this  rule  will 
provide  greater  flexibility  in  assigning 
control  and  oversi^t  responsibility 
within,  a  biological  product 
establishment  by  eliminating  the 
responsible  head  requirement,  FDA 
believes  that  an  immediate  effective 
date  is  appropriate. 


V.  Analysis  of  InqMcts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Older  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regnfatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  healtl^  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent- 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

Under  the  Regulatory  FlaxUiility  Atit. 
if  a  rule  has  a  significant  iBipact4}n.a 
substantial  niunber  of  small  entities,  an 
agency  must  analyze  regulatory  options: 
that  would  minimize  any  significant 
impact  of  a  rule  on  small  entities.  The 
final  rule  would  h»re  no  coimplianee 
costs  and  would  not  result  ia  any  new 
requirements.  Therefore,  under  die 
Regulatory  Flejdbility  Act  (5  U.S.C. 
605(b)),  the  Commissioner  of  Food  and  - 
Drugs  certifies  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  sidistantial  number  of  small 
entities.  No  further  analysis  is  requirad. 

VL  EnvutnunentallnqMct 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effiect  on 
the  human  environment.  Therefore,- 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Lists  of  SidijectB 

2lCFRPart600 

Biologies,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  601 

Administrative  practice  and 
procedure,  Biologies,  Confidential 
business  information. 

21  CFR  Part  606 

Blood.  Labeling.  Laboratories. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetre  Act  and  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  parts  600.  601.  and 
606  are  amended  as  follows: 
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PART  600-BIOLOQICAL  PRODUCTS: 
GENERAL 

1.  The  authority  cUation  for  21  CFR 
part  600  coDtinuss  to  read  as  follows: 

Authority:  21  U.S.C.  321.  351.  352,  353. 
355,  360,  3601,  371.  374;  42  U.S.C  216. 262. 
283.  263a.  264. 300aa-25. 

faoaiO    (Aimndad) 

2.  Section  600.10  Personm!  is 
amended  bv  removing  and  reserving 
paragraph  (a)  and  by  revising  the 
heading  of  paragraph  (b)  to  read 
"Personnel." 

PART  801— UCENSINQ 

3.  The  aathority  citation  for  21  CFR 
part  601  continues  to  read  as  foUows: 

.     AirtfaontT:  21  U.S.C  321.  351.  352. 353.' 
355,  360. 360c-360f.  360b-360).  371 .  374,      . 
379e,  381:  42  U.S.C  216,  241.  262,  263;  IS 
U.S.C  1451-1461. 

4^Section  601.2  is  amended  by 
adding  a  sentence  before  the  last 
sentence  in  the  introductory  text  of 
paragraph  (aj  and  by  adding  new 
paragraph  (c)(6)  to  read  as  fellows: 

1691.2  AppHcaUonakM-aetablMmiMt-and 
product  1 


(a)  *   *  *  The  applicant,  or  the 
applicant's  attorney,  agent,  or  other 
authorized' official  shall  sign  the 
application.  *  •  * 

(6)  The^pplicant,  or  the  appHcmfs 
attorney,  agent,  oc  other  authorized 
official  shall  sign  the  application. 

5.  Section  601.25  is  amended  by 
revising  the  first  sentence  of  paragraph 
(bM3)(Vin)  to  read  as  follows: 


condraone  of  ue*. 

•        •        •        •        • 

(b)*  •  • 

(3)*  •  • 

(Vni)  If  the  submission  is  by  a 
licensee,  a  statement  signed  by  an 
authorized  official  of  the  licensee  shall 
be  included,  stating  that  to  the  best  of 
his  or  her  knowledge  and  belief,  it 
includes  all  information,  favorable  and 
unfavorable,  pertinent  to  an  evaluation 
of  the  safety,  effectiveness,  and  labeling 
of  the  product,  including  information 
dmved  from  investigation,  commercial 
marketing,  or  published  literature. 


PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

6.  The  authority  citation  for  21  CFR 
part  606  continues  to  read  as  follows: 

Authority:  21  U.S.C  321.  331.  351.  352. 
355,  380,  360j,  371,  374;  42  U.S.C  216,  262. 
283a,  264. 

ffStLlO    [Amwidwfl 

7.  Section  606.20  Personnel  is 
amended  by  removing  and  reserving 
paragraph  (a). 

Dated:  September  4. 1997. 
nmUaa  B.  Sckeltz, 
Deputy  Coaanissionerfor  Policy. 
IFR  Doc.  97-27298  FUmI  10-14-97;  8:45  ami 
\.COOKnm-*i-f 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

»CFRPW14044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
tor  Vahiing  Benefits 

MEMCr:  Pension  Benefit  Giurantv 

Corporation. 

ACTXM:  Final  rule. 


:  The  PansiOD-Benefit  Guaranty 
Co>potation'»  regulation  on  Allocation 
of  Asset*  in  Siagle-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule  . 
amends  thejegulation  to  adopt  interest 
assimiptions  for  plans  with  valuation 
dates  in  November  1997. 
bl-FfcCIIVt  DATE:  November  1,  1997. 
FOR  FORTHER  MFORMATION  CONTACT: 
Harc^  J.  Ashner.  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005.  202-326-4024.  (For  TTY  and 
TDD.  call  800-877-6339  and  request 
connection  to  202-326—4024). 
SUPPI^KNT AfTTMRMMATION:  The 
PBGCs  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  TV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  act\iarial  assumptions  • 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 


benefits  to  be  paid  as  aimuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
November  1997. 

For  annuity  benefits,  the  interest 
assumptions  will  be  5.70  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.00  percent  thereafter.  The 
annuity  interest  assumptions  represent  a 
decrease  (from  those  in  effect  for 
October  1997)  of  0.20  percent  for  the 
first  25  years  following  the  valuation 
date  and  are  otherwise  unchanged.  For 
benefits  to  be  paid  as  lump  stuns,  the 
interest  assumptions  to  be  used  by  the 
PBGC  will  be  4.50  percent  for  the  period 
.  during  which  a  benefit  is  in  pay  status 
and  4.00. percent  diuing  any  years 
preceding  the  benefit's  placement  in  pay 
status.  The  lump  sum  interest 
asstimptiona  represent  a  decrease  (from 
those  in  effect  for  October  1997)  of  0.25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status;  they  are 
.  otherwise  unchanged. 

The^BGC  has  determined  that  notice 
and  pid>lic  comment  on  diis  amendment 
are  impntcticable  and  contrary  to  the 
{>ublic  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assimaptionaoan  reflect,  as 
accurately  as  possible, -currant  market 
conditions. 

Because  of  ^e  need  to  proride 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  Novembw  1997,  the  PBGC  finds 
that  good  eatise  exists  tar  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  legulatray 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  FlexiUlity 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Su^ects  in  29  C7R  Part  4044 

Pension  insurance.  Pensions. 
In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Avthorily:  29  U.S.C  1301(a).  1302(b)(3). 
1341,1344.1362. 
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2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  49  is 


added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 


Appendix.B  ts  Part 


USMllBValM 


Table  I.— Annuity  Valuations 


republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


LampSa 


rTMs  table  sets  lortti,  for  each  Indicaied  caiefxter  month,  the  interest  rates  (denoted  t>y  /;,  <;,***.  and  refened  to  generally  as  0  eeeumed  to  be 
in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  monlti;  those  aruwersarie*  are  specified  in  the 
columns  adjacent  to  the  rales.  The  last  listed  rate  is  assumed  to  be  in  efiecr  after  the  last  iated  anniversary  date.] 


For  valuation  dates  occurring  in  the  monttv— 


Hie  values  of  i,  are: 


lorf< 


tort. 


fort. 


Novemtwr  1997 


.0570 


1-25 


.0500 


>es  utA 


ti/A 


Table  11.— Lump  Sum  Valuations 

pn  using  this  tMe:  (1)  For  benefits  for  which  the  participant  or  beneficiary  is  entWed  to  be  in  pay  status  on  Hn  valuation  date,  the  immediate  an- 
nuity rate  shall  apply,  (2)  For  benefits  for  which  the  defenal  period  Is  y  years  (where  y  is  an  integer  and  Ocyin,),  interest  rate  i,  shall  apply 
from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shaH  apply;  (3)  For  baneiis  tor  which  the  detenal 
period  is  y  years  (where  /is  an  integer  and  nr<y<n,*nj),  interest  rate  ij  shall  apply  from  the  valuation  oete  for  a  parted  ol  y-n,  years,  inters 
eet  rate  //  shall  a^ply  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rate  shaH  apply;  (4)  For  benefits  lor  which  the  deferral 
period  is  /years  (where  /  is  an  integer  and  />n/-»-rij),  interest  rate  h  shaH  apply  from  the  valuation  date  for  a  period  oi  y-nj-n,  years,  in- 
terest rate  b  shaH  apply  for  the  following  n^  years,  interest  rate  /;  shall  apply  for  the  following  ri/  years,  and  thereafter  the  immediate  annuity 
rate  shall  apply.] 


For  plans  with  a  vakiafion 


Releael 


On  or 


Immediate 

annuity  rate 

(percent) 


Deferred  annuifes  (pefceM) 


rti 


11-1-97 


12-1-07 


4.50 


4.00 


4.00 


4.00 


Issued  in  Washington,  0.C,  on  this  9th  day 
of  October  1997. 
David  M.  StraoM, 

Executive  Director,  Peiaitm  Benefit  GuaraiOy 
Corporation. 

(FR  Doc.  97-27273  Filed  10-14-97;  8:45  am] 
BtLUNQ  CODE  7T0S-m-P 


POSTAL  SERVICE 

aOCFRPwtlll 

Bulk  Parcel  Return  Service  and 
Shipper  Paid  Forwarding 

AQBICY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth  the 
Domestic  Mail  Manual  (DMM) 
standards  adopted  by  the  Postal  Service 
to  implement  the  decision  of  the 
Governors  of  the  Postal  Service  in  Postal 
Rate  Commission  Docket  No.  MC97-4, 
Bulk  Parcel  Return  Service  and  Shipper 
Paid  Forwarding. 

EFFECTIVE  DATES:  The  amendments  to 
section  S  concerning  Bulk  Parcel  Return 
Service  are  effective  October  12, 1997, 
and  the  amendments  to  sections  F  and 


R  concerning  Shipper  Paid  Forwarding 
are  effective  January  4, 1998. 

FOR  FURTHER  MFORMATION  CONTACT:  Tom 
DeVaughan,  (202)  268-4491. 

SUPPLEMBTTARY  INFORMATION:  On  June  6, 
1997.  the  United  States  Postal  Service 
filed  a  Request  with  the  Postal  Rate 
Commission  pursuant  to  sections  3622 
and  3623  of  the  Postal  Reorganization 
Act,  39  U.S.C.  101  et  seq.,  for  a 
recommended  decision  on  profKieed 
changes  to  the  Domestic  Mail 
Classification  Schedule  (DMCS).  The 
proposed  revisions  also  included 
proposed  new  fees.  The  Postal  Service 
requested  the  consideration  of  two 
changes  affecting  the  forwarding  and 
return  of  Standard  Mail  (A)  parcels  that 
were  initially  considered  in  Docket  No. 
MC97-2.  It  requested  that  Bulk  Parcel 
Return  Service  (BPRS)  and  Shipper  Paid 
Forwarding  (SPF)  be  established. 
Pursuant  to  39  U.S.C.  3624,  on 
September  4, 1997,  the  PRC  issued  its 
Recommended  Decision  in  Docket 
MC97-4,  to  the  Ckivemors  of  the  United 
Stetes  Postal  Service.  That  decision 
adopted  the  BPRS  and  SPF 
classifications  and  fees  proposed  in  a 
Revised  Stipulation  and  Agreement 
submitted  l^  most  of  the  parties  in  the 


proceeding.  Pursuant  to  39  U.S.C  3625, 
the  Governors  acted  on  the  PRCs 
Recommendation  on  Octolrer  6. 1997. 

The  Governors  approved  the  PRCr 
recommendations,  and  set  an 
implementetion  date  of  October  12, 
1997,  for  BPRS.  Due  to  software  and 
other  support  modifications  needed  for 
Computer  Forwarding  Sites  and  the 
Address  Change  Service  network  to 
support  SPF,  the  Covemots  set  January 
4. 1998,  for  the  effective  date  of  SPF. 

Under  ctirrenl  practice,  forwarding 
and  return  of  bulk  Standard  Mail  (A) 
parcels  are  obtained  by  endorsing  pieces 
"Forwarding  Service  Requested"  (or 
until  December  31, 1997,  'Torwarding 
and  Return  Postage  Guaranteed")  or 
"Address  Service  Requested"  (or  imtil 
December  31. 1997,  "Forwarding  and 
Return  Postage  Guaimnteed,  Address 
Correction  Requested").  The  postage 
charged  at  the  time  that  a  paicsl  is 
returned  is  a  weighted  fee  that  is  2.472 
times  the  applicable  single-piece  rate. 
This  fee  indkectly  pays  for  forwarding 
service  of  other  parcels:  1.472  is  the 
average  number  of  pieces  forwarded  for 
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every  piece  that  is  returned.  Miiltiplying 
1.472  by  the  single-piece  rate  is 
intended  to  cover  the  coat  of  the 
forwarding  service. 

BPRS  and  SPF  will  provide  mailers 
other  options.  SPF  allows  mailers  to  pay 
forwarding  postage  (the  applicable 
single-piece  rate)  directly  through  the 
Bse  of  the  tracking  capabilities  of  the 
existing  electronic  Address  Change 
Service  (ACS).  Only  mailers  authorized 
-to  participate  in  ACS  and  who  mail 
machinable  parcels  with  the  required 
endorsement  will  be  eligible.  An 
advance  postage  due  deposit  account  is 
required.  BPRS,  through  bulk  handling 
of  returned  parcels,  lowers  the  average 
cost  of  the  return  service.  BPRS  mailers 
must  arrange  for  pickup  of  their 
returned  parcels  in  bulk  at  a  specified 
frequency  at  a  designated  postal 
facUityts),  or  arrange  to  have  their 
rrtumed  parcels  delivered  to  them  in 
bulk  by  the  Postal  Service.  Only 
machinable  parcels  weighing  less  than 
one  pound,  with  the  required 
endonements,  are  eligible  for  BPRS.  A 
minimnm  requirement  of  10, (KM) 
returned  panels  per  year  at  each  site 
(return  address)  is  required.  BPRS 
mailers  must  docimient  their  rettimed 
parcel  volume  and  nmintain  an  advance 
deposit  account  AHat  $1.75  per-piece 


fee  for  each  returned  parcel  and  an 
annual  permit  fee  of  $85.00  are  required 
at  each  designated  fiacility.  BPRS  and 
SPF  can  be  combined,  beginning  with 
the  January  4, 1908,  eSactive  date  for 
SPF. 

This  final  rule  contains  the  DMM 
standards  adopted  by  the  Postal  Service 
to  implement  the  Governors  decision. 
Appropriate  clarifications  are  included. 

Lisia  sf  Svbjects  in  3B  CFRPart  111 

Postal  Service. 

For  the  reasons  diacuated  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
refarence  in  the  Code  of  Federal 
Regulati(His  (see  39  CFR  part  111). 

PART  1 1 1— (AMENDED] 

The  authority  citation  for  S9  CFR  part 
111  continues  to  read  as  follows: 

AwHhutily:  5  U.S.C  552(a):  39  U.SjC.  101. 
401. 403.  404.  3001-3011,  3201-3219..  3403- 
3406,  3021,  3020,  S«01. 

Revise  the  following  sections  of  the 
Domestic  Mail  Manual  as  noted  below: 


F    FORWARDINO  AND  RELATED 
SERVICES 

FOlO    Basic  Information 


5.0    CLASS  TREATMENT  FOR 
ANCILLARY  SERVICES 


5.3    Staadard  MaU  (A) 

[Redesignate  existing  5.3c  through  5.3e 
as  5.3d  through  5.3f,  respectively; 
redesignate  existing  5.3g  as  5.31.  Amend 
5.3  by  adding  a  new  5.3c  and  new  5.3h 
to  read  as  follows:]. 

c.  Effective  Janiuoy  4, 1998,  mail  that 
qualifies  for  Shipper  Paid  Forwarding 
(F020)  under  the  applicable  standards  is 
forwarded  (and  if  necessary)  returned  at 
the  Standard  Mail  (A)  single-piece  rate. 

h.  Mail  that  qualifies  for  Bulk  Parcel 
Return  Service  (BPRS)  under  the 
applicable  standards  in  S924  is  returned 
at  the  BPRS  per  piece  fee,  if  the  mailer 
uses  one  of  the  endorsements  that 
includes  "—  BPRS."  Until  January  4, 
1998,  when  SPF  becomes  effective, 
mailers  using  BPRS  will  not  be  able  to 
request  forwarding  services. 


"Itaium  Service  Requestsd— BPRS"  . 

(EthctivB  Jvwary  4.  1996) 
"Address  Service  Requested— BPRS" 


Piece  returned  wit^  new  addrsss  or  reason  for  nondelivery  attached;  only  ttie  Bute  Paroel  Return 
Service  lee  charged  (address  correction  fee  not  charged). 


Monttn  1  through  12:  piece  toomardsd;  no  charge  to  addreaaee;  separate  ACS  notioe  of  new  ad- 
dress provided;  ACS  address  corrseiion  lee  and  postage  at  sirigle-piece  Standard  IMaH  (^  rale 
chsrged  via  ACS  participant  code. 

Monttts  13  through  18:  piece  returned  with  new  address  attactied;  only  the  Bulk  Parcel  Return  Serv- 
ice fee  charged  (addnsas  correction  toe  not  cherged). 

After  month  18.  or  if  undolivorabia:  piece  returned  with  reaaon  for  norxfalfvery  attached;  only  Bute 
Parcel  Return  Service  fee  cfiarged  (address  correction  fee  not  charged). 


f020    Fonmrding 

3.0    POSTAGE  FOR  FORWARDING 

•        •'••• 

3 J    Stawlard  M^  (A) 

(Amend  3.5  to  read  as  foUows:) 

Generally,  Standard  Mail  (A)  is 
subfect  to  collection  of  additional 
postage  from  the  mailer  when 
forwarding  service  is  provided  l^ 
charging  the  Standard  Mail  (A) 
weighted  fee  on  all  retiirns.  Shipper 
Paid  Forwarding,  used  in  conjimction 
with  Address  Change  Service  (F030). 
provides  mailers  of  Standard  Mail  (A) 
machinable  parcels  an  option  of  paying 
forwarding  postage  at  the  Standard  Mail 
(A)  single-piece  rate.  Mail  that  qualifies 
for  Bulk  Parcel  Return  Service  (BPRS)  is 


returned  at  the  BPRS  per  piece  charge 
if  the  mailer  uses  one  of  the  ancillary 
service  endorsements  that  specifies 
BPRS  (e.g.,  "Return  Service  Requested— 
BPRS").  •  •  • 


F030    Address  Correction,  Address 
Change.  FASTformud,^**  and  Return 
Services 


2.0  ADDRESS  CHANGE  SERVICE 
(ACS) 

2.1  Description 

[Amend  2.1  to  read  as  followa:] 

Address  Change  Service  (ACS) 
centralizes,  automates,  and  improves 
the  processing  of  address  correction 
requests  for  maifers.  ACS  involves 
tiansmittiilg  address  correction 
information  to  a  central  point  where  the 


changes  are  consolidated  electronically 
by  unique  publication  or  mailer 
identifier.  These  records  are 
sequentially  organized  by  USPS- 
assigned  codes  and  distributed  to  each 
participating  mailer.  ACS  can  also  be 
used  to  pay  forwarding  postage  on  most 
Standard  Mail  pieces  using  Shipper 
Paid  Forwarding  imder  2.5. 
•        *        •        •        • 

[Add  new  2.5  to  read  as  follows:) 

2.5    dipper  Paid  Forwardiag 

Shipper  Paid  Forwarding  (SPF)  is  an 
ACS  fulfillment  vehicle.  It  allows 
mailers  of  Standard  Mail  (A) 
machinable  parcels  (effective  January  4, 
1998).  and  most  Standard  Mail  (B)  to 
pay  forwarding  charges  via  approved 
ACS  participant  code(s).  For 
inlcHination.  write  to  the  National 


\it 
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Ctistomer  Support  Center  (see  G043  for 
address). 


R    RATES  AND  FEES 

•  '       f        *        * 

R600    Standard  Mai] 

•  •        •        •        • 

10.0  FEES 

10.1  Mailing 

(Redesignate  current  10.1b  and  10.1c  as 
10.1c  and  lO.ld  respectively;  add  new 
10.1b  to  read  as  follows] 

b.  Bulk  Parcel  Rettim  Service  Permit 
Fee:  $85.00 

•  •         •        •        • 

[Add  new  10.4  to  read  as  follows:] 

10.4    Bulk  Pared  Return  Service  Fee 

Bulk  Parcel  Return  Service  fee  per 
piece  returned:  $1.75 

•  •        •        •        • 

S900    Special  Postal  Services 

•  •        •        •        • 

S920    Convenience 

•  •        •        •        • 

[Add  new  S924  to  read  as  follovrs:) 
S924    Bulk  Parcel  Return  Service 

1.0  BASIC  INFORMATION 

1.1  Description 

Bulk  Parcel  Retmrn  Service  (BPRS) 
provides  a  method  whereby  high- 
volume  parcel  mailers  may  have 
tmdeliverable-as-addressed  machinable 
parcels  returned  to  designated  postal 
fecilities  for  bulk  pickup  by  the  mailer 
at  a  predetermined  frequency  prescribed 
by  the  Postal  Service,  or  delivered  by 
the  Postal  Service  in  bulk  in  a  manner 
and  frequency  prescribed  by  the  Postal 
Service.  Mailers  using  this  service  pay 
only  the  BPRS  per  piece  fee  for  each 
parcel  returned. 

1.2  Availability 

BPRS  is  available  only  for  the  return 
of  machinable  parcels,  as  defined  in 
C050,  initially  prepared  and  mailed  as 
Regular  or  Nonprofit  Standard  Mail  (A) 
machinable  parcels.  Mail  for  which 
BPRS  is  requested  must  bear  one  of  the 
BPRS  endorsements  in  FOlO  and  a 
return  address  that  is  in  the  delivery 
area  of  the  post  office  that  issued  the 
BPRS  permit.  Effective  January  4, 1998, 
BPRS  may  also  be  combined  with  the 
Shipper  Paid  Forwarding  service  (F030). 
Any  Standard  Mail  (A)  parcel  that 
qualifies  for  a  single-piece  Standard 
Mail  (B)  rate  imder  the  applicable 
standards,  and  Aat  contains  the  name  of 
the  Standard  Mail  (B)  rate  in  the 


mailer's  ancillary  service  endorsement 
is  not  eligible  for  BPRS. 

1.3  Payment  Guarantee 

The  permit  holder  guarantees 
payment  of  fees  on  all  returned  parcels 
from  a  centralized  advance  deposit 
postage  due  account 

1.4  Whne  Service  Established 

BPRS  may  be  established  at  any  post 
office  in  the  United  States  and  its 
territories  and  possessions  or  at  any  U.S. 
military  post  office  overseas  (APO/FPO). 
It  is  not  available  in  any  foreign  coimtiy. 

2.0  PERMITS 

2.1  Application  Process  and 
Partirapation 

To  participate  in  BPRS,  the  mailer 
must  make  a  written  request  to  the 
postmaster  at  each  post  office  where 
parcels  are  to  be  returned.  The  request 
must: 

a.  Demonstrate  receipt  of  10,000 
eetumed  machinable  Standard  Mail  (A) 
parcels  at  a  given  delivery  point  during 
the  previous  12  months,  or 

b.  Demonstrate  a  high  likelihood  of 
receiving  a  minimum  of  10,000  returned 
machinable  Standard  Mail  (A)  parcels  at 
a  given  delivery  point  in  the  coming  12 
months. 

The  written  request  must  be 
submitted  with  the  annual  permit  fee,  a 
description  of  the  mail  (e.g. ,  size, 
packaging),  a  sample  of  the 
documentation  to  be  used  to 
substantiate  individually,  the  number  of 
parcels  returned  each  day,  and  the 
requested  frequency  and  location  of  the 
pickup  or  delivery  of  the  parcels.  If  the 
mailer's  request  is  approved,  the  USPS 
issues  the  mailer  an  authorization  letter 
and  agreement  with  the  BPRS  permit 
number  (which  will  be  used  solely  for 
account  and  annual  fee  tracking).  The 
BPRS  permit  number  is  not  to  appear  on 
the  mail.  The  mailer  must  have  a  valid 
postage  due  advance  deposit  account 
and  pay  the  annual  BPRS  permit  fee  to 
participate  in  BPRS. 

2.2  Permit  Renewal 

An  annual  renewal  notice  is  provided 
to  each  BPRS  permit  holder.  The  notice 
must  be  returned  to  the  post  office  that 
issued  the  permit  with  the  fee  payment 
or  authorization  for  the  postmaster  to 
deduct  the  fee  from  the  advance  deposit 
account  by  the  expiration  date  of  the 
permit.  Written  authorization  is  not 
needed  for  p>ermit  renewal  if  there  is  no 
change  to  the  authorization  on  file  at  the 
post  office  where  the  parcels  are  to  \)e 
returned.  If,  after  notice,  the  permit 
holder  does  not  renew  a  BPRS  permit, 
the  USPS  endorses  the  mail  "Bulk 
Parcel  Return  Service  Canceled"  and 


charges  postage  due  at  the  single-piece 
Standard  Mail  (A)  rate.  If  the  single- 
piece  Standard  Mail  (A)  rate  is  not  paid, 
the  mail  is  then  forwarded  to  the  nearest 
mail  recovery  center  for  final 
disposition. 

2.3  Procedure 

An  approved  BPRS  permit  and  fee 
payni«it  must  be  on  file  at  every  post 
office  to  which  parcels  are  returned. 

2.4  Permit  Cancelation 

The  USPS  may  cancel  a  permit  if  the 
permit  holder  feils  to  meet  the 
minimum  requirements,  refuses  to 
accept  and  pay  the  reqtiired  fee  for 
parcels  returned,  fails  to  keep  sufficient 
funds  in  the  advance  deposit  account  to 
cover  fees  due  for  returned  parcels,  or 
fails  to  meet  terms  of  the  authorization 
(e.g.,  fails  to  pickup  mail  on  agreed 
upon  frequency). 

2.5  Reqppljring  Afin-  Canoellatiiin 

To  receive  a  new  permit  at  the  same 
post  office  after  a  BPRS  permit  is 
canceled,  the  applicant  must  resubmit  a 
letter  to  that  office;  pay  a  new  permit 
fee;  provide  evidence  that  the  reasons 
for  the  permit  cancellation  are 
corrected;  and  provide  and  keep  frmds 
in  an  advance  deposit  accoimt  to  cover 
normal  returns  for  at  least  2  weeks. 

3.0  POSTAGE  AND  FEES 

3.1  Permit  Fee 

A  permit  fee  is  charged  once  each  12- 
month  period  on  the  anniversary  date  of 
the  permit.  The  fee  may  be  paid  in 
advance  only  for  the  next  year  and  only 
during  the  last  30  days  of  the  current 
service  period.  The  fee  charged  is  that 
which  is  in  efiiect  on  the  date  of 
payment 

3.2  Payment 

The  permit  holder  must  pay  BPRS  per 
piece  fees  by  an  advance  deposit 
account.  The  post  office  delivers  parcels 
under  this  service  only  when  estimated 
sufficient  funds  are  in  the  account  to 
pay  all  applicable  fees.  The  permit 
holder  may  establish  a  unique  advanqa 
deposit  account  or  use  an  existing  one 
to  pay  postage  under  BPRS. 
•        •        •        •        • 

An  appropriate  amendment  to  39  CFR 
111.3  will  be  published  to  reflect  these 
changes. 
Neva  R.  Wstson, 
AHemate  Liaison  Officer. 
IFR  Doc.  97-27299  Filed  10-10-97;  11:50 
am] 
BiusM  coot  ms-is-r 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[CA157-0060e;  FRL-6907-7] 

Approval  and  Promulgation  of 
Implefnentatlon  Plans;  Califomia  State 
Implamentation  Plan  RavWon;  Santa 
Dattoaia  County  Air  Pollution  Control 
District.  Califontia 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  Santa  Barbara  County 
Air  Pollution  Control  District's  (Santa 
Barbara  or  District]  Rule  370  "Potential 
to  Emit — Limitations  for  Part  70 
Sources"  (prohibitory  rule)  under  Clean 
Air  Act  (CAA)  sections  110  and  112(1). 
Tlii*  rule  createa  federally-enforceable 
limits  on  potential  to  emit  for  sources 
with  actual  emissions  less  than  50 
percent  of  the  major  source  thresholds. 
This  approval  action  will  incorporate 
Rule  370  into  the  federally-approved 
State  Implementation  Plan  (SO*)  for 
California.  The  rule  was  submitted  by 
the  State  to  satisfy  certain  Federal 
requirements  for  an  approvable  SIP. 
EPA  is  finalizing  the  approval  of  this 
rule  into  the  CaUfbmia  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  joonattainment  areas. 
EPA  is  taking  this  action  without  prior 
proposal  because  the  Agency  views  this 
action  as  a  non-eontroveniaJ 
amfflidment  and  anticipates  do  adverse 
comments. 

BATES:  This  action  is  efliactive  on 
Deoeraber  15, 1997  imless  advesse  or 
critical  comments  are  received  by 
November  14. 1997.  If  the  efiisctive  date 
is  delayed,  a  timely  notice  will  be 
published  in  the  Federal  »7;i"*"' 
AOOnOMB:  Wiittea  comments  on  this 
action  should  be  addressed  to:  John 
Walser,  Permits  Office  (AIR-3).  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105.  Copies 
^the  rule  and  EPA's  Technical  Support 
Docxunent  for  the  rule  are  available  for 
public  inspection  at  the  following 
locations: 

Permits  Office  (AIR-3),  Air  Division, 
U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street.  17th  Floor,  San  Francisco,  CA 
94105 
Califomia  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento.  CA  95812  Jt-^z.  ■ 


Santa  Barbara  County  Air  Pollution 
Control  District,  26  Castilian  Drive,  B- 
23,  Goleta,  CA  93117. 
Copies  of  the  regulations  being 
incorporated  by  reference  in  today's  rule 
are  available  for  Inspection  at  the 
foUowong  location:  Air  Docket  (6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Stivet,  S.W.,  Washington.  D.C. 
20460. 

FOR  FURTHER  MFORiUTION  CONTACT:  John 
Walser  (telephone  415/744-1257). 
Permits  Office  (AIR-3),  Air  Division, 
U.S.  Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

SUPPLEMENTARY  MFORMATKM: 

I.  Background 

On  June  15, 1995,  the  Santa  Barbara 
County  Air  Pollution  Control  District 
adopted  Rule  370:  Potential  to  Emit — 
Limitations  for  Part  70  Sources.  The 
purpose  of  the  rule  is  to  exempt  small 
sources  from  the  requirements  of  the 
fisderal  operating  permit  program  (see  60 
FR  55460  dated  November  1, 1995). 

EPA  determinea  which  sources  are 
8ub|ect  to  the  federal  operating  permit 
requirements  based  on  their  "potential 
to  emit"  Under  Rule  370,  Santa  Barbara 
County  sources  that  would  otherwise  be 
reqwred  to  obtain  a  federal  permit 
would  be  exempt  if  their  "actual"  12- 
■onth  (rolling  average)  emissions  are 
less  than  50  pocent  of  their  "potential 
to  emit."  Sources  below  specified 
emission  levels  would  also  be  exempt 
Federal  recordkeeping  and  reporting 
requirements  will  vary  for  businesses 
with  different  operational  levels. 

On  August  10,  1995,  the  Califomia 
Air  Resources  Board  (CAi^)  submitted 
to  EPA,  on  behalf  of  the  District,  the 
District's  prohibitory  nila  (Rule  370). 
adopted  on  June  15, 1995.  On 
September  20,  1995,  EPA  reviewed  this 
rule  for  completeness  and  found  that  the 
rule  conformed  to  the  completeness 
criteria  in  40  CFR  part  51,  Appendix  V. 

n.  EPA  Erahiation  and  Action 

The  EPA  has  evaluated  the  submitted 
rule  and  has  determined  that  it  is 
consistent  with  40  CFR  part  70  and  with 
section  112(1)  of  tin  Act  The  following 
is  a  brief  analysis  of  the  key  regulatory 
revisions  being  acted  on  in  today's 
notice.  (Please  refer  to  the  Technical 
Support  Document  for  a  complete 
analysis  of  the  submission.) 

A.  Analysis  of  Submission 

Rule  370  "Potential  to  Emit— Limitation 
for  Part  70  Sources" 

On  August  10, 1995,  CARB  submitted 

for  approval  into  Santa  Barbara's 
portion  of  the  Califomia  State 
Implementation  Plan  (SIP),  Rule  370 


"Potential  to  Emit — Limitations  for  Part 
70  Sources."  This  Rule  creates  a 
streamlined  process  for  limiting  the 
potential  to  emit  of  sources  that  emit 
less  than  50  percent  of  major  source 
levels  but  whose  potential  ta  emit  is 
above  those  levels.  Sources  complying 
with  this  Rule  will  have  federally- 
enforceable  limits  on  their  potential  to 
emit  and  will  avoid  being  subject  to 
Tide  V. 

The  basic  requirement  for  approving 
into  the  SIP  rules  to  limit  potential  to 
emit  is  that  the  limits  in  the  rule  are 
practically  enforceable.  For  a  discussion 
of  general  principle  of  practical 
enforceability,  see  Memorandimi  from 
John  Seitz  to  Regional  Air  Directors, 
"Options  for  Limiting  the  Potential  to 
Emit  (PTE)  of  a  Stationary  source  Under 
section  112  and  Title  V  of  the  Clean  Air 
Act  (Act),"  January  25, 1995,  found  in 
the  docket  for  this  rulemaking.  Rule  370 
meets  the  requirements  for  practical 
enforceability  for  limiting  potential  to 
emit  through  general  prohibitory  rules 
in  SIPs.  Please  refer  to  the  TSD  for 
fiuthar  analysis  of  the  Rule. 

CARB  also  submitted  Rule  370  for 
approval  under  section  112(1)  of  the  Act 
Tlie  request  for  approval  under  section 
112  (1)  isaacessary  because  the 
propoeeftfiP^ppracel  discussed  above 
only  provides  a  mechanism  for 
oontrolling  criteria  pollutants.  EPA  has 
determined  that  the  practical 
enforceability  criterion  for  SIPs  is  also 
appropriate  for  evaluating  and 
approving  Rule  370  imder  section 
112(1).  In  addition.  Rule  370  must  meet 
the  statutory  criteria  under  section 
112G)(5).  For  a  discussion  of  EPA's 
authority  to  approve  rules  under  section 
112(1),  see  59  FR  60944  (November  29. 
1994). 

EPA  pioposes  approval  of  Rule  370 
under  section  1 1 2(1)  hecausa  the  Rule 
meets  all  of  the  approval  criteria 
specified  in  section  112(IK5)  of  the  Act 
Q'Ahelieves  Rule  370  contains 
adequate  authority  to  assure  compliance 
with  section  112  because  it  does  not 
waive  any  section  112  requirements 
applicable  to  non-major  sources. 
Regarding  adequate  resources,  Rule  370 
is  a  supporting  element  of  the  district's 
title  V  program  which  has  demonstrated 
adequate  fonding.  Furthermore.  Q>A 
believes  that  Role  370  provides  for  an 
expeditious  schedule  for  assuring 
compliance  because  it  provides  a 
streamlined  approval  that  allows 
sources  to  establish  limits  on  potential 
to  emit  and  avoid  being  subject  to  a 
federal  Clean  Air  Act  requirement 
applicable  on  a  particular  date.  Finally. 
Ride  370  is  consistent  with  the 
objectives  ofthe  section  112  pro-am 
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because  its  purpose  is  to  enable  sources 
to  obtain  federally  enforceable  limits  on 
potential  to  emit  to  avoid  major  source 
classification  imder  section  112.  The 
EPA  believes  this  purpose  is  consistent 
with  the  overall  intent  of  section  1 12. 

Rule  370  is  modeled  on  the  Califomia 
model  prohibitory  mle  developed  by  the 
Califomia  Association  of  Air  Pollution 
Control  Officers,  CARB  and  EPA.  In  its 
agreement  on  the  model  rule.  EPA 
expressed  certain  understandings  and 
caveats.  See  letter  from  Lydia  Wegman. 
Deputy  Director.  Office  of  Air  Quality 
Planning  and  Standards,  U.S.  EPA  to 
Peter  Venturini,  Chief,  Stationary 
Source  Division,  CARB,  January  11. 
1995.  A  copy  of  this  letter  is  in  the 
docket  for  this  rulemaking. 

Part  70  Requirements 

The  definition  of  "potential  to  emit" 
in  Santa  Barbara's  Rule  370  is  consistent 
with  the  definition  of  "potential  to 
emit"  as  d^ned  in  40  CFR  70.2 
"Definitions— 4*otsntial  to  Emit"  The 
requirements  of  Rule  370  do  not  conflict 
or  overlap  with  those  of  Santa  Barbara's 
interim-approved  Part  70  operating 
'pnmit  program. 

B.  Pinal  Action  and  Implications 

The  EPA  is  publishing  this  notice 
without  prior  prop>osal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  this  Federal  Register 
publication,  EPA  is  also  proposing 
approval  of  Santa  Barbara's  rule  revision 
should  adverse  or  critical  comments  be 
filed.  The  final  action  will  be  effective 
December  15, 1997.  uidess,  within  30 
days  of  its  publication,  adverse  or 
critical  conunents  are  received. 

If  EPA  receives  such  comments,  the 
final  action  would  be  withdrawn  before 
the  effective  date  by  publishing  a 
subsequent  notice.  This  action  would 
then  serve  as  a  proposed  rule  only.  All 
public  conunents  received  after  this 
action  woidd  then  be  addressgd  in  a 
subsequent  final  rule.  The  EI^  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  shoiUd  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  December  15, 
1997. 

Rule  370  "Potential  to  Emit->- 
Limitetions  for  Part  70  Sources" 

EPA  is  promulgating  approval  of  Rule 
370  submitted  to  EPA  by  CARB  on 
August  10, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 


establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  fectors  and  in 
relation  to  relevant  stetutory  and 
regulatory  requirements. 

m.  Administrative  Requirements 

A.  Docket 

Copies  of  Santa  Barbara's  submittal 
and  other  information  relied  upon  for 
the  direct  final  actions  are  contained  in 
docket  number  CA-SB-97-001 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
direct  final  rulemaking.  The  docket  is 
available  for  public  inspection  at  the 
location  listed  under  the  AOORESSCS 
section  of  this  dociunent 

B.  Regulatory  Plexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S-C.  €00  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
writh  j\uisdiction  over  population  of  less 
than  50,000. 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
revisions  to  Sante  Barbara's  existing 
operating  permits  program  that  was 
submitted  to  satisfy  the  requirements  of 
40  CFR  part  70.  Because  these  approval 
actions  do  not  impose  any  new 
requirements,  they  do  not  have  a 
significant  impact  on  any  small  entities 
affected. 

C  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  stetement  to 
accompany  any  proposed  or  final  nde 
that  includes  a  fraeral  mandate  that 
may  resxdt  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  nde  and  is  consistent  with 
stetutory  requirements.  Section  203 


requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significandy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promidgated  today  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  ndlBon 
or  more  to  either  stete,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  stete  or  local  law,  and  imposes  do 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  are  anticipated  to  resiilt  from  this 
action. 

D.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Undv  5  U.S.C.  801(aXlXA)  as  added 

by  the  Small  Business  Regulatory 
Enforcement  Faimess  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  infonnation  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representetives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  Publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5    ' 
U.S.C.  804(2). 

F.  Petitions  for  Judicial  Review 

Under  section  307(bKl)  of  die  Qean 
Air  Act.  petitions  for  judicial  review  of , 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  October  18, 1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  wliich  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  ride  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
refierence.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Sulfur  oxides. 
Volatile  organic  compotmds. 
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Oatsd:  September  26, 1907. 
FettdaVfarcM, 
Regional  Administrator. 

Put  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulatioiu  is  amended  9S 
follows: 

PART52-{AMEN0E0] 

1.  The  authority  citation  for  part  52 
cootinaee  to  xead  as  follows: 

Alhwi^.  42  U.S.C  7401-7871q. 

Slibp«f  F-OMfomia 

2.  Section  52.220  is  amended  hy 
adding  pazagmph  (c)(224)(iXE)  to  rmd 
as  follows: 

§******   Manttflcetton  of  plan. 

(c)  •  •  • 

{224)^  •  * 

(i)  •  •  • 

(E)  Santa  Baihaia  County  Air 
Pollution  C;ontn>l  IMstrict. 

(1)  Amended  Rule  370  adopted  on 
June  15, 1995.  , 

[FR  Odc  97-27365  PIlwl  10-14-97;  8:45  an) 


ENVIRONMENTAL  PROTECTXM 
>AaENCY 


40CFRPartS2 

PM)  04fr-aoi7a;  FW. 


M|ipraVfl^WI  MWnUIQBIIIMI  Of  Air 
%iiwiiiy  mpienwinBDon  fiens, 
Mwyland;  Conim  of  ¥«l«to  Organic 
Compound  Cwilwiona  riuiii  Yaaat 
Manufadurlno.  Scraan  Printing, 

t  M>lyslyMiia  OparaUana, 


Environment^  Plotaction 
(EPA). 
action:  Direct  final  rale. 

aMMMRY:  EPAis  epproving  SUte 
Implementation  Tlan  (SIP)  revisions 
submitted  hy  the  State  of  Maryland  on 
July  12.  1995.  These  revisions  establish 
reasonable  available  control  tet^mology 
(RACT)  volatile  organic  compound 
(VCX^)  emission  reduction  requirements 
for  jreast  manufacturing,  screen  printing, 
expandable  polystyrene  operations 
(EPOs),  and  bakeries  throughout  the 
State  of  Maryland.  The  intended  effect 
of  this  action  is  to  approve  these 
amendments  to  the  Maryland  SIP,  in 
accordance  with  the  SIP  submittal  and 
revision  provisions  of  the  Clean  Air  Act 
(the  Act).  This  action  is  being  taken 
tinder  section  110  of  the  Act 
DATES:  This  final  rule  is  effective 
December  15, 1997.  unless  by  November 


14, 1997,  adverse  or  critical  comments 
are  received.  If  the  effective  date  is 
dela3red,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  nay  be  mailed  to 
David  L.  Arnold,  Chief,  Ozone/CO  and 
Mobile  Sources  Section,  Mailcode 
3AT21,  U.S.  Environmental  Protection 
Agency,  Re^en  IH,  841  Clhestnut 
Building.  Philadelphie,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  {^taction 
Agency,  Region  III,i641  Chestnut 
Building,  Philadelphia,  Pennsyleania 
19107  and  the  Maryland  Department  of 
the  Environment,  2500  Broening 
Highway,  Baltimore  Maryland  21224. 
FOR  FUirmER  wformahom  contact: 
Carolyn  M.  Donahue,  (215)  566-2095,  et 
the  EPA  Region  HI  office  addsess  listed 
-  akova,  or  via  e-mail  at 
d(MialHie.€ai<olyBflapamail.apa.gov. 
While  information  may  be  requested  via 
e-mail,  coatments  must  be  submitted  in 
writing  to  the  atwve  Region  ID  address. 
SUPPLEMeNTARV  aVONMATION:  On  July 
12, 19g5,1heMar^and  Department  of 
the  Enviionmeat  (l»fDE)  strt>mitted  new 
regulations  to  EPA  as  SIP  revisions. 
These  regulations  control  VOC 
emissions  throughout  the  state.  MDE 
aubmitted  these  SIP  revisionTequests 
pursuant  to  the  late-oPprogress  (ROP) 
and  RACT  requirements  ofsection  162 
and  184  of  the  Act.  Specifically, 
Maryland  has  adopted  VOC  control 
measures  for  yeast  saamtfocturing, 
screen  printing,  EPOe  and  bakeries. 

Background 

Secthm  182(bHl)of  the  Act  laquires 
states  wdth  ozone  nonattainment  areas 
classffied  as  modarale  or  above  to 
reduce  VOC  emissions  15%  from  1990 
baseline  levels.  Stales  wete  required  to 
achieve  the  15%  VOC  emission 
reduction  by  1996.  This  ROP 
requirement,  known  as  the  15%  plan, 
was  due  to  EPA  as  a  SIP  revision  by 
Novendwr  15. 1993. 

In  Maryland,  15%  plans  were 
required  for  the  Baltiinere  severe  ozone 
nonattainment  area,  the  Maryland 
portion  of  the  Philadelphia  severe  ozone 
nonattainment  area,  and  the  Maryland 
portion  of  the  Washington,  DC  serious 
ozone  nonattainment  area.  Maryland 
submitted  the  required  15%  plans  to 
EPA  as  SIP  revisions  on  July  12, 1995. 
In  these  15%  plans,  Maryland  takes 
credit  for  the  emission  reductions 
achieved  through  die  VOC  regulations 
that  Maryland  submitted  as  SIP 
revisions  on  July  12,  1995,  including 
Maryland's  jraast  manufiacturing,  screen 


printing,  EPO,  and  bakery  regulations. 
Furthermore,  the  VOC  emission 
reductions  achieved  by  these 
regulations  are  needed  to  achieve  the 
15%  reduction  in  the  Baltimore  plan. 

Section  lB4(b)(l)(B)  of  the  Act 
requireaareas  in  the  Ozone  Transport 
Region  (OTR)  to  implementRACTr 
nidations  for  all  VCX:  sources  that 
have  the  potential  to  emit  50  TPY  or 
more.  Innddition,  section  182(bH2) 
reqtiires  states  to  in^ement  RACT 
regulations  an  all  "ma)or"  sotuces  of 
VOC  in  moderate  or  above  ozone 
nonattainment  areas.  Major  VOC 
sources  are  those  with  the  potential  to 
umit  at  least  100  TPY  in  moderate  areas. 
50  TPy  in  serious  areas,  and  25  TPY  in 
severe  areas.  Because  Maryland  is  in  the 
OTR,  the  State  is  required  to  implement 
RACT  regulations  for  all  sources  «vith 
"die  potential  to  emit  50  TPY  or  mora, 
throughout  the  state.  Furthermore,  in 
Maryland's  severe  ozone  nonattainment 
areas,RACT  is  required  for  all  VOC 
sources  with  the  potential  to  emit  25 
TPY  or  more.  States  were  required  to 
submit  these  RACT  regulations  to  EPA 
as  SEP  revisiona  faf  November  15, 1992. 
Sources  were  required  to  comply  with 
RACT  by  May  31,  1995. 

Maryland  submitted  a  generic  VOC 
~RACT  regulation  to  EPA  as  a  SIP 
Tevision on  April  5, 1991.  On  Jnne  8, 
1993,  Maryland  submitted  unendments 
to  this  regulation  to  EPA  as  a  SIP 
revisfon.  The  generic  RACT  regulation 
does  not  contain  any  specific  wnission 
timitatioas  or  reqturements  for  m^r 
sources,  but  instead  allows  the 
establishment  of  RACTT  through  the  SIP 
revision  process  for  individusJ  sources 
or  source  categories.  Maryland's  July  12, 
1995  SIP  revisfon  submittals  address  the 
RACT  requirement  forlhe  following 
four  source  categories:  yeast 
manufacturing,  screen  printing, 
expandable  polystyrene  operations,  and 
bakeries. 

Snaimary  of  SIP  Safvisions 

Controy  of  VOC  Emissions  from  Yeast 
Manufactt^ing  (COMAR  26.11.19.17) 

General  Provisions 

This  new  regulation  establishes 
standards  for  controlling  VOC  emissions 
from  yeast  manufacturing.  This 
regulation  establishes  definitions  for  the 
foUowing  terms:  "fermentation  batch," 
"first  generation  fermenter."  "stock 
fermenter,"  "trade  fermenter,"  and 
"yeast  manufacturing  installation."  An 
owner  or  operator  of  a  yeast 
manufacturing  installation  at  a  premises 
that  has  a  potential  to  emit  of  25  or  more 
tons/year  from  all  yeast  manufacturing 
installations  is  subject  to  this  regulatfon. 
Compliance  with  this  regulation  was 
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required  by  May  IS,  1995.  This 
regulation  does  not  apply  to  a 
fermentation  batch  of  any  variety  which 
comprises  less  than  1%  of  the  total 
annual  yeast  production  by  weight 

General  Requirements 

A  person  subject  to  this  rule  may  not 
discharge  VOC  emissions  from  a  yeast 
manufacturing  installation  in  excess  of 
the  following  concentrations:  100  parts 
per  million  (ppm)  for  trade  fermenters, 
150  ppm  for  first  generation  fermenters, 
and  300  ppm  for  stock  fermenters. 
Compliance  with  these  emission-limits 
will  be  based  on  average  undiluted  VOC 
concentration  during  the  time  of  a 
fermentation  batch.  Any  yeast 
manufacturing  installation  not  subject  to 
these  limits  must  monitor  temperature, 
pH,  and  sugar  content  of  the  batch  to 
minimize  VOC  emissions.  This 
temperature  must  be  controlled  so  that 
it  is  between  75  "F  and  100  *'F,  and  the 
pH  must  be  between  3.5  and  7.5. 

Compliance  and  Testing 

Stack  tests,  used  to  calculate 
emissions  concentrations  from  si  least 
four  diffexent  effluent  samples  per  hour 
for  the  duration  of  the  fennentation 
batch,  and  continuous  process  monitors, 
used  to  generate  batch  average 
concentrations  for  each -installation, 
determine  compliance  with  this 


regulation.  Stack  tests  must  be 
performed  at  least  once  every  four  yeara 
after  an  initial  stack  test,  which  was 
required  to  have  been  conducted  before 
October  1, 1995.  A  test  protocol  must  be 
submitted  to  MDE  at  least  30  days 
before  the  tests  are  conducted. 

Reporting  Requirements 

Quarterly  reports  on  process 
monitoring  data  must  he  submitted  to 
MDE  by  the  20th  of  the  month  after  the 
end  of  each  calendar  quarter.  Stack  test 
reports  must  be  submitted  to  MDE 
within  60  days  after  each  test. 

EPA  Evaluation:  The  controls  on 
fermentera  in  Maryland's  regulation 
reduce  VOC  emissions  from  yeast 
manufacturing  installations.  Maryland's 
recordkeeping  and  reporting  provisions 
ensure  that  tltis  regulation  is 
enforceable.  Therefore,,  this  regidation, 
which  will  achieve  significant  VOC 
emission  reductions  from  yeast 
manufacturing  operatfons  in  Maryland, 
is  folly  approvable.. 

Control  of  VOC  Emissions  From  Screen 
Printing  (COMAR  26.11.19.18) 

General  Previsions 

This  revision  establishes  VOC 
controls  for  screen- printers.  This 
regulation  establishes  definitions  for  the 
following  terms:  "Acid/etch  resist  ink." 


"anoprint  ink,"  "back-up  coating," 
"cleer  coating,"  "conductive  ink," 
"electroluminescent  ink,"  "exterior 
illuminated  sign,"  "haze  removal,"  "ink. 
removal,"  "maximum  VOC  content," 
"plastic  card  manufacturing 
installation,"  "plywood  sign  coating," 
"screen  printing,"  "screen  printing 
installation,"  "screen  redamation," 
"specialty  inks,"  and  "untreated  sign 
paper." 

This  regulation  applies  to  an  owner  or 
operator  of  a  screen  printing  installations 
or  plastic  card  manufacturing 
installation,  or  who  coats  plywood  used 
for  signs,  at  a  premises  that  has  total  - 
actual  VOC  emissions  from  all  screen 
printing,  plastic  card  manufacttuing, 
and  pl)rwood  coating  installations  of  20 
or  more  pounds/day.  These  standards 
apply  to  a  pmson  who  prints  or  coats  a 
substrate  in  conjunction  with  or  in 
pre^iaration  for  screen  printing. 
However;  this  regulation  does  not  apply 
to  adhesivesused  for  screen  printing. 

General  Requirements         • 

A  person  subject  to  this  regulation 
maynot  cause  or  permit  the  discharge 
of  VOC  unless  the  following 
requirements  are  observed,  whtte  Ib/gal 
is  pounds  per  gallon  and  g/1  is  grams 
per  liter. 

For  Screen  Printing: 


Maximum  Allowable  VCXD  Content  in  lb/qal  (g^)  of  the  Ink  (As  Appuei^ 


Product  or  sut>strate 


Uptoll/IS/M 


On  or  after  tms/ 

94  and  up  to  7/15/ 

95 


Oner 


96 


7nsf 


Paper .._ 

Untreated  sign  paper . 

VaNBHKft    •>■■••*••••»•••>••■•*••&••••■■■■•■■*•«>•»•»•«••■■■>*•■ 

■VffdCH    ■■■•■■■•••*••■••••■■■■■•»••••■•■•>«■■•••••••«■■■••■«••■ 

Plastic  or  vinyl,  other  than  piaaiic  cards 

Reflective  sheeting 

Textile/imprinted  garments  .... 

Fine  arts/serigraph  .„ 

Pressure  sensitive  decals  .. 

Plywood^vood  


5.6(672) 

5.6  (672) 
3.3  (396) 
5.8  (696) 

6.7  (804) 
6.7  (804) 
3.3  (396) 
6.7  (804) 
&7(804) 
5.0  (600) 


5.6(872) 
5.6(672) 
3.3(396) 
3.3  (396)' 
6.7(804) 
6.7  (804) 
3.3  (396) 
6.7  (804) 
6.7  (804) 
5.0  (600) 


3.3(366) 
5.6(672) 
3.3(396) 
3.3(396) 
3.313867 
3.3(396) 
3.3  (396) 
3.3(396) 
3.3(386) 
3.3(386) 


A  peraon  subject  to  this  regulation  is  in  compliance  if 
screen  printing  dryer  by  no  less  than  90%  overall  is  installed. 
For  Plywood  Sign  Coating: 


a  control  device  that  r^ulates  VOC  emissions  from  the 


Maximum  Allowable  VOC  Content  in  lb/gal  (g/l)  of  the  Coating  (As  Appued) 


Coaling 

Before  11/15/94 

OnoratlBr11/15/94 

Bac»wv- - -. - 

1.0(120) 
4.5  (540) 
5.0  (600) 
4.5(540) 

1.0(120) 
1.5(180) 
2.5(300) 
3.3(396) 

Clear : „„ ..„ 

For  Plastic  C^ard  Manufacturing:    . 

a.  The  VOC  content  of  any  ink  or  coating  as  applied  may  not  exceed  6.2  lb/gal  (744  g/l)  until  November  15, 
1994,  and  4.0  lb/gal  (479  g/l)  after  July  15,  1995. 

b.  The  isopropyl  alcx>hol  content  of  the  fountain  solution  used  in  any  o&et  lithographic  printing  on  a  plastic 
card  may  not  exceed  12%  until  December  31,  1994,  and  8.5%  after  December  31,  1994.  If  used,  this  fountain  solution 
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miist  be  refrigerated  to  55  *F  and  monitored  by  a  temperature  indicator  mounted  on  the  tray  holding  the  fountain 
solution. 

From  Use  of  Specialty  Inks,  Clear  Coating,  and  Ink  and  Haze  Removal  or  Screen  Reclamation: 

Maximum  Allowable  VCXJ  Conteht  m  lb/Gal  (g/l)  of  Ink  (As  Applied),  Ink  Removal  or  Reclamation  Product 
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Speciatty  ink 


AckVelcti . ..»._««„«....«, 

Anopfml  _»«..._........„., 

Conductive  

OecUotufnineecent 

Clear  cooling  product  or 

Exterior  INunwuiled  signs  .__ . ... 

Other  than  exterior  iUumiruAed  signs 

Removal  or  reclamation  product 

Screen  reclamation , 

tnk  removal  ~ 

Haze  removal .__..« 


Before  11/15/94 


4.7(564) 
6.2(744) 
8.0  (96(^ 
8.0(960) 

7.5(900) 
6.7  (804) 

N/A 
N/A 
N/A 


On  or  after  1 VI 5/94 


3.3  (396) 
3.1  (372) 
8.0(960) 
&0(960) 

3.3(396) 
3.3(396) 

1.0(120) 
3.3(390) 
4.6  (480) 


Record  Keeping  Requirements 

Records  miiSt  be  maintained  for  at 
least  3  years.  These  records  must  report 

'  the  total  amount  of  ink,  coating,  or  other 
material  crintaining  VCXZ  used  each 
month,  the  lOX  content  of  the  ink. 
coating  or  omer  material  used,  and  the 
total  monthly  amount  of  isopropyl 
aloabol  used  in  plastic  card 
mu^ulacturing  installations.  The  records 
must  be  available  to  MDE  upon  request. 
A  person  who  uses  a  control  device  to 
achieve  compliance  with  this  regulation 
must  have  performed  a  stack  test  by  July 

'  15, 1995  demonstrating  compliance,  and 
include  the  V(X  concentrations  at  the 
inlet  and  outlet  of  the  control  device.  A 
test  report  must  be  submitted  to  MOE 
•within  60  days  of  the  stack  test. 

EPA  Evaluation:  The  controls  on  VOC 
content  of  inks  in  soeoi  printing 
operations  in  Maiyland's  regulation 
reduce  VOZ  emissions  from  these 
operations.  In  addition,  testing 
.requirements  on  the  control  device  will 
Ibrther  reduce  emissions  from  this 
source  category.  Finally,  Maryland's 
recordkeeping  and  reporting  provisions 
ensure  that  this  regulation  is 
enforceable.  Therefore,  this  regulation, 
which  will  achieve  significant  VCXZ 
emission  reductions  from  screen 
printing  in  Maryland,  is  fully 
approvable. 

Control  of  VOC  Emissions  From 
Expandable  Polystyrene  Operations 
(COMAR  26.11.19.19) 

General  Provisions 

This  new  regulation  establishes 
standards  for  controlling  VOC  emissions 
from  EPOs.  This  regtilation  establishes 
definitions  for  the  following  terms: 
"expandable  polystyrene  operation," 
"blowing  agent,"  "preexpander," 
"recycled  expanded  polystyrene,"  and 
"reduced  VOC  content  beads."  This 
regulation  is  applicable  to  anyone 


operating  an  EPO  where  the  total  actual 
VOC  eaiissions  from  all  EPOs  on  the 
premises  is  20  or  more  pounds/ day  and 
10  or  more  tons/jrear. 

General  and  Testing  Requirements 

Ad'EPO  operator  subject  to  this 
regulation  may  not  emit  VOC  unless  one 
of  the  following  control  measures  is 
used: 

a.  10%  or  more  recycled  expanded 
polystyrene  is  used  in  the  incoming 
fised  at  all  times,  and  reduced  VOC 
content beadrare  used; 

b.  A  VOC  collection  and  destruction 
system  is  installed  to  control 
emissions  from  the  preexpander  by 
85%  or  more  overall; 

c.  Duct  emissions  from  the  preexpander 
into  the  fire  box  of  fuel-burning 
equipment. 

SpiUs  of  polyst3rrene  beads  must  be 
collected  and  any  spilled  material  will 
be  put  in  a  closed  container  to  prevent 
and  suppress  emissions. 

If  a  control  device  is  used,  a  stack  test 
must  be  performed  to  measure  the  VCXZ 
concentration  at  the  Lolet  and  ouUet  of 
the  device.  The  initial  test  must  be 
performed  no  later  than  90  days  after 
start-up,  and  additional  stack  tests  shall 
be  performed  at  least  once  every  3  years 
beginning  3  years  after  the  initial  test.  A 
report  shall  be  submitted  to  MDE  within 
60  days  of  each  stack  test. 

Record-Keeping  Rcxjuirements 

Monthly  records  of  the  total  weight  of 
beads  used  and  the  VtXI  content  of  the 
beads  must  be  maintained  for  at  least  3 
years.  An  EPO  opmator  not  subject  to 
this  regulation  must  maintain  records  of 
the  daily  and  aimual  weight  of  the  beads 
and  the  VOC  content  of  these  beads,  and 
make  these  records  available  to  MDE 
upon  request 

EPA  Evaluation:  The  controls  on 
different  components  of  EPOs  in 
Maryland's  regulation  reduce  VOC 


emissions  from  these  operations.  In 
addition,  testing  requirements  on  the 
control  device  will  further  reduce 
emissions  from  this  source  category. 
Finally,  Maryland's-recordkeeping  and 
reporting  provisions  ensure  that  this 
regulation  is  enforceable.  Therefore,  this 
regulation,  which  will  achieve 
significant  VCX]  emission  reductions 
from  EPOs  in  Maryland,  ia  fully 
approvable. 

Control  of  VOC  EmissionrFrom 
Commercial  Bakery  Ovens  (COklAF 
26.11.19^1) 

General  Proviaions 

This  revision  establishes  new 
standards  forbaitery  operations.  The 
new  regulation  applies  to  a  person  who 
owns  or  operates  a  bakery  oven  which 
was  built  after  1942  and  has  a  total 
potential  to  emit  of  at  least  25  tons  of 
VOC  per  year.  This  regulation  ^jplies  to 
the  largest  oven  at  such  a  facility.  This 
regulation  establishes  definitions  for  the 
following  terms:  "commeroial  bakery 
oven.*^  "fermentation  tuna,"  "yeast 
percentage,"  and  "Yt  value." 

General  Requirements 

After  May  15,  1996,  a  person  who 
owns  or  operates  a  bakery  oven  that 
exceeds  the  average  production  tonnage 
of  finished  bread,  rolls  or  other  yeast- 
raised  products  and  Yt  value  listed 
below  may  not  emit  VOC  unless  the 
emissions  from  the  oven  are  directly 
exhausted  into  a  control  device 
designed  to  reduce  VOC  emissions  by 
80%  or  more. 

a.  10,000  tons  with  a  Yt  value  greater 
than  11.0; 

b.  15,000  tons  %vith  a  Yt  value  between 
8.1  and  11.0; 

c  22,500  tons  with  a  Yt  value  less  than 

5.0  and  8.0; 
d.  28,000  tons  with  a  Yt  value  less  than 

5.0. 


These  control  devices  were  required  to 
have  been  installed  by  July  15,  1995. 

Requirements  for  Innovative  Control 
Methods 

Innovative  methods  to  control  VOC 
emissions  can  be  used  on  commercial 
bakery  ovens  by  the  owner  or  operator 
if  the  methods  are  to  the  satisfaction  of 
MDE.  Also,  the  owner  or  operator  of  the 
oven  must  submit  to  MDE  a  design  of 
a  conventional  control  system  as  well  as 
an  expeditious  schedule  to  construct  the 
system  should  the  iimovative  control 
method  fail  to  reach  compliance. 

Reporting  and  Testing  Requirements   . 

A  person  who  is  subject  to  this 
regulation  and  installs  a  control  device 
must  perform  a  stack  test  within  90  days 
after  start-up  of  the  control  device,  and 
submit  reports  to  MDE  within  60  days 
after  completing  the  stack  test 

EPA  Evaluation:  The  requirement  to 
use  control  devices  as  well  as 
innovative  control  methods  on 
commercial  bakery  ovens  will  result  in 
significant  VOC  emission  reductions. 
Furthermore,  Maryland's  recordkeeping, 
reporting,  and  testing  provisions  ensure 
that  this  regulation  is  enforceable. 
Therefore,  this  regulation  is  fully 
approvable. 

EPA  is  approving  these  SEP  revisions 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate ' 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revisions  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  December 
15,  1997  unless,  by  November  14,  1997, 
adverse  or  critical  conunents  ua 
received.  * 

If  EPA  receives  such  comments,  this 
action  Mdll  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  doctunentthat  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  December  15, 1997. 

Final  Action 

EPA  is  approving  revisions  to  the 
Maryland  SIP  to  establish  VOC  RACTT 
requirements  for  bakeries,  expandable 
polystyrene  oj)erations,  yeast 
manufecturing,  and  screen  printing 
operations:  These  regulations  achieve 


fully  enforceable  VOC  emission 
reductions. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroimiental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

The  Onice  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  ef  seq..  EPA  must  prepare 
a  regidatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  tbe  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
antities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  uixler  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Regional  Administrator  certifies  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitnte 
Federal  inquiry  into  the  ec(momic . 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-«6  (1976);  42  U.S.Q 
7410(a)(2). 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1996 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  nde 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  govertunents  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-efilactive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  nUe. 


EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  nuUion 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate^  the  U.S.  House  of 
Repr^ntatives  and  the  Comptroller 
C^neral  of  the  (Senerel  Accounting 
Office  prior  to  puUication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Under  section  307(bKl)  of  the  (31ean 
Air  Act,  petitions  for  judicial  review  of 
this,  action,  pertaining  to  revisions  to  the 
Maryland  SIP  establishing  VOC  control 
requirements  for  yeast  manufacturing, 
screen  printing,  expandable  polystyrene 
operations,  and  bakeries,  must  be  filed 
in  the  United  States  Coiut  of  Appeals 
for  the  appropriate  circuit  by  December 
15, 1997.  Filing  a  petition  fot 
reconsideration  by  the  Regional 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bM2).) 

List  of  Sobjecl*  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporetion  by  refermce,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  26, 1997. 
Marda  E.  Mnlkejr. 
Acting  Regioaal  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  foUowrs: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  St 
continues  to  read  as  follows: 

Anthoritr  42  U.S.C  7401-7671q. 

Subpart  V-Maryiand 

2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(l25)  to  read  as 
follows: 


IMI 
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(c)*  •  • 

(125)  Revisioiu  to  the  Maryland  State 
bnplementatian  Plan  submitted  on  July 
12, 1995  by  the  Maryland  Department  of 
the  Enviionment: 

(i)  Incorporation  by  reference. 

(A)  Four  letters  dated  fuly  12, 1995 
from  the  Maryland  Department  of  the 
Environment  transmitting  additioas  to 
Maryland's  State  Implementation  Pkn. 
{>ertaining  to  volatile  organic  compound 
(VOC)  regulations  in  Maryland's  air 
quahty  regutetions,  C^AAR  26.11. 

(B)  Regulations: 

il)  Addition  of  new  COMAR 
26.11.19.17  Control  of  VOC  Rmisaions 
bom  Yeast  Manu&ctuiing.  adopted  by 
'  the  Secretary  of  the  Environment  oA 
October  M.  1994  and  effective  on 
November  7. 1994,  revisions  adopted  by 
the  Secretary  of  the  Environment  on 
May  12, 1995,  and  effective  on  June  5, 
1905,  including  the  following: 

U)  Addition  of  new  COMAR 
26.11. 19. 17.A  Definitians,  including 
definitions  for  the  terms  "fermentation 
batch,"  "first  generation  fermenter," 
"stock  fermenter."  "trade  fermenter," 
and  "]reast  manufacturing  installation." 

[iii  Addition  of  new  COMAR 
26.11.19.17J  Applicability. 
Exemptions,  and  Compliance  Date. 

(ill)  Addition  of  new  COMAR 
26.11.19.17.C  Requirements  for  Yeast 
Manufacturing  Installations. 

iiv]  Addition  of  new  COMAR 
26.11.19.17J}  Determination  of 
Compliance  and  Testing. 

[v]  Addition  of  new  COMAR 
26.11. 19.17.E  Reporting  Requirements. 

(vi)  Amendment  to  COMAR 
26.11.19.17.0(3).  pertaining  to  limits  for 
temperature  and  pH. 

[vii)  Amendment  to  OOMAR 

26.11.19.17  JXS),  potaiolng  to  stack  test 
dates. 

{2)  Addition  of  newCXJMAR 

26.11.19.18  Control  of  VOC  Emissions 
from  Screen  Printing,  adopted  by  the 
Secretary  of  the  Envfronment  on 
October  14. 1994  and  effective  on 
November  7, 1994,  revisions  adopted  by 
the  Secretary  of  the  Environment  on 
May  16, 1995  and  effective  on  June  5, 
1995,  including  the  followvng: 

(/)  Addition  of  new  COMAR 
26.11. 19.18j\,  including  definitions  for 
the  terms  "add/etch  reaiat  ink." 
"anoprint  ink,"  "back-up  coating,"  . 
"clear  coating,"  "conductive  ink," 
"electrolumisescent  ink,"  "exterior    ' 
illimiinated  sign."  "haze  removal."  "ink 
removal,"  "maximum  VOC  content," 
"plastic  card  manufacturing 
installation,"  "plywood  sign  coating," 
"screen  printing."  "screen  printing 


installation."  "screen  reclamation." 
"specialty  inks." 

[u]  Addition  of  new  COMAR 
26.11. 19.18.B  Applicability. 

[iii]  Addition  at  new  COMAR 
26.11. 19.18.C  General  Requirements  for 
Screen  Printing. 

(iv)  Addition  of  new  COMAR 
26.11.19.18.D  General  Requirements  for 
Plywood  Sign  Coating. 

(v)  Addition  of  new  COtAAR 
26.11. 19.18.E  General  Requirements  for 
Plastic  Card  Manufacturing 
Installations. 

(vi)  Addition  of  new  COMAR 
26.11. 19.18J^  Control  of  VOC  Emissions 
from  the  Use  of  Specialty  Inks. 

[vii]  Addition  of  new  COMAR 
26.11. 19.18.C  Control  of  VOC  Emissions 
from  Clear  Coating  Operations. 

iviii)  Addition  of  new  COMAR 
26.11.19.i&H  Control  of  VOC  Emissions 
from  Ink  and  Haxe  Removal  and  Screen 
Reclamation. 

Ux)  Addition  of  aew  COMAR 
26.11.19.18.1. 

(x)  Addition  of  new  COMAR 
26.11. 19.18.A(17),  definition  for  the 
term  "untreated  sign  paper." 

(xi)  Addition  of  new  COMAR 
26.11.19.18.0(2),  replacing  previous 
§C(2). 

(xu)  Addkion  of  new  COMAR 
26.11.19.18.0(3)  Use  of  Control  Devices. 

(xiul  Addition  of  new  COMAR 
26.11.19.18.£(2)(b).  replacing  previous 
§B(2)(bL 

(xn^  Addition  of  new  COMAR 
26.11.19.18.1  Record  Keeping,  replacing 
the  previous  §  I. 

(J)  Addition  of  new  COMAR 
26.11.19.19CoiMol  of  VOC  Emissions 
from  Expandable  Polystyrene 
Operations,  adopted  by  the  Secretary  of 
the  Environment  on  June  9, 1995,  and 
effective  on  July  3, 1995.  including  the 
following: 

(i)  Ad£tion  of  new  COMAR 
26.11.19.19.A  Definitions. 

(u)  Addition  of  new  COMAR 
26.11.19.19.B  Terms  Defined,  inclnding 
definitions  for  the  tenns  "expandable 
polystyrene  operation  (EPO)."  "blowing 
agent,"  "pseexpander,"  "recycled 
expanded  polystyrene,"  and  "reduced 
VOC  content  beads." 

(is)  Addition  of  new  COMAR 
26.11. 19.19.C  Applicabili^. 

(iv)  Addition  ot  new  COMAR 
26.11. 19.19.D  General  Requirements. 

(v)  Addition  of  new  COMAR 
26.11.19.19.E  Testing  Requirements. 

(vj)  Addition  of  new  COMAR 
28.11.19.19.F  Record  Keeping. 

(4)  Addition  of  new  COm/JI 
26.11.19.21,  Control  of  VOC  Emissions 
from  Commercial  Bakery  Ovens, 
adopted  by  the  Secretary  of  the 
Environment  on  Jime  9. 1995,  and 
effective  on  July  3, 199S. 


(i)  Addition  of  new  COMAR 
26.11.19.21.A  Definitions. 

{U)  Addition  of  new  COMAR 
26.11. 19.21.B  Terms  Defined,  including 
definitions  for  the  terms  "commercial 
bakery  oven,"  "fermentation  time." 
"yeast  percentage,"  and  "Yt  value." 

{Hi)  Addition  of  new  COMAR 
26. 1 1 .  19.2 1  .C  Applicability  and 
Exemptions. 

(jV)  Addition  of  new  COMAR 
26.11. 19.21.D  General  Requirements. 

M  Addition  of  new  COMAR 
26.11. 19.21.E  Use  of  Innovative  Control 
Methods. 

[vi)  Addition  of  new  GOMAR 
26:11. 19J!1.F  Reporting  and  Testing 
Requirements. 

(ii)  Additional  material. 

(A)  Remainder  of  July  12. 1995 
Maryland  State  submittals  pertaining  to 
COMAR  26.11.19.21,  .17,  .18.  and  .19. 


[FR  Doc  97-27280TiIad  10-14-47: 8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PuMic  HMtth  ServkM 

42CFRPwt51 

RM0MS^AO99 

Substanca  Abuse  and  Mental  Health 
Sarvicas  Administration; 
Raqulramants  Appllcatolaio  Protaction 
■nil  Attrnranr  nf  InfUrlrtiialn  wttfi 
nnal  Aula 


Center  for  Mental  Health 
Services.  Substance  Abuse  and  Mental 
Health  Servicas  Administration, 
Department  of  Health  and  Human 
SOTvices. 

ACTION:  Final  rule. 

■   ' 

StJMMARY:  On  December  14, 1994,  die 
Department  of  Health  and  Human 
Services  (Department  or  HHS) 
published  a  Notice  of  Proposed 
Rulemaking  to  comply  with  the 
requirements  ofaection  116  of  the 
Protection  and  Advocacy  for  Mentally 
m  Individuals  Act  of  1986  (Act)  (42 
U.S.C  10801  et  seq.)  which  required 
that  the  Secretary  promulgate 
regulations  for  the  implementation  of 
authorized  activities  of  Protection  and 
Advocacy  (PfltA)  Systems  to  protect  and 
advocate  the  rights  of  individiials  with 
mental  illness.  The  Department  is 
issuing  this  final  rule  to  implonent 
Titles  I  and  IH  of  the  Act. 

These  regulations  will  govern 
activities  carried  out  by  the  PfkA 
systems  under  the  Act.  The  rule 
includes:  definitions:  basic 
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requirements  regarding  determination 
of.  eligibility  for  and  use  of  allotments, 
grant  administration,  eligibility  for 
protection  and  advocacy  services, 
annual  and  financial  status  reports,  and 
remedial  actions;  and  requirements 
regarding  program  administration, 
priorities,  the  conduct  of  P&A  activities, 
access  of  the  P&As  to  residents,  facilities 
and  records  and  confidentiality. 
DATES:  Effective  Date:  This  regulation  is 
effective  November  14, 1997  except  for 
the  information  collection  requirements 
in  sections  51.8,  51.10,  51.23  and  51.25. 
These  sections  will  become  effective 
upon  approval  under  the  Paperwork 
Reduction  Act.  A  notice  of  approval  will 
appear  in  the  Federal  Register. 

Comments:  The  Etepartment  is 
soliciting  comments  on  one  particular 
section  as  described  under  section 
51.22(2)  in  the  preamble  relating  to 
representation  on  the  governing  board. 
To  ensure  consideration,  comments 
must  be  submitted  on  or  before 
December  15. 1997  to:  Director,  Center 
for  Mental  Health  Services,  5600  Fishers 
Lane,  Room  15-105,  Rockville, 
Maryland  20857. 

FOR  FURTMER  SIFORMATION  CONTACT: 
Ms.  Orole  Schauer,  Program  Officer, 
Protection  and  Advocacy  for  Individuals 
-with  Mental  Illness  Program,  Center  for 
Mental  Health  Services,  5600  Fishers 
Lane,  Room  15C-26,  Rockville, 
Maryland  20857;  telephone  (301)  443- 
3667  (Voice),  (301)  443-9006  (TTY). 
These  are  not  toll-fi^e  numbers.  This 
docujnent  is  available  in  accessible 
formats  (cassette  tape,  braille,  large  print 
or  computer  disk)  upon  request  at  the 
Center  for  Mental  Health  Services 
(CMHS)  Knowledge  Exchange  Network 
(KEN)  at  (800)  789-2647  or  http:// 
wiXfw.mentalliealth.org/. 

SUPPtfMENTARY  INFORMATION: 
Program  History 

In  1975,  HHS  established  a  program 
pursuant  to  Part  C  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (DD  Act)  (42  U.S.C.  6041.  et  seq.). 
providing  formula  grant  support  to  the 
Protection  and  Advocacy  Systems 
designated  by  each  State  to  protect  and 
advocate  the  rights  of  persons  with 
developmental  disabilities.  This 
program  is  presently  administered  by 
the  Administration  on  Developmental 
Disabilities  (ADD),  in  the 
Administration  on  Children  and 
Families. 

Since  1986  the  Department  has 
provided  additional  formula  grant  funds 
to  the  same  State-designated  P&A 
systems  to  protect  and  advocate  the 
rights  of  individuals  with  mental  illness 
pursuant  to  the  Act,  as  amended.  The 


1988  Amendments  changed  all 
references  to  "mentally  UI  individuals" 
in  the  Act  to  read  "individuals  with 
mental  illness,"  but  did  not  change  the 
name  of  the  Act  itself.  For  purposes  of 
this  regulation,  the  program  is  referred 
to  as  Protection  and  Advocacy  fur 
Individuals  %vith  Mental  Illness  (PAIMI). 
This  program  is  administered  by  the 
Center  for  Mental  Health  Services 
(CMHS),  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA). 

These  r^ulations  will  govern 
activities  carried  out  by  the  P&A 
systems  under  the  Act  to  protect  and 
advocate  the  rights  of  individuals  with 
mental  illness.  ADD  has  also  amended 
its  regulations  governing  P&A  system 
operations  under  the  DD  Act  to 
implement  recent  amendments.  To  the 
greatest  extent  possible  the  agencies 
have  attempted  to  make  both  sets  of 
regulations  consistent. 

Segments  of  the  regulation  published 
by  ADD  on  September  30, 1996  [See  51 
FR  51142  (September  30, 1996))  have 
been  incorporated  into  the  PAIMI 
regulation.  The  Department's  goal  is  to 
ensure  that  all  facets  of  the  P&A  system 
administered  by  the  Department  are 
subject  to  the  same  requirements.  The 
Department  hopes  that  in  making  the 
regulations  as  consistent  as  possible 
(given  the  minor  differences  between 
the  statutes),  the  PftA  will  be  able  to 
carry  out  their  responsibilities  more 
effectively. 

This  approach  is  consistent  with 
methods  of  legal  analysis  as  well.  A 
basic  principle  of  statutory  construction 
is  that  where  statutes  govern  similar 
substantive  areas,  and  affect  similar 
classes  of  individuals,  coiuts  often 
attempt  to  construe  such  statutes  in  pari 
materia  (meaning,  on  like  subject 
matter)  and  might  interpret  certain 
provisions  of  the  DD  Act  as  applying  to 
the  Act  as  well.  According  to  a  leading 
treatise: 

"(The)  guiding  principle  •  *  •  (in 
determining  whether  statutes  are  in  pari 
materia]  is  that  if  it  is  natural  and  reasonable 
to  think  that  the  understanding  of  members 
of  the  legislature  or  persons  to  be  affected  by 
a  statute,  be  |sic)  influenced  by  another 
statute,  then  a  court  called  upon  to  construe 
the  act  in  question  should  also  allow  its 
understanding  to  be  similarly  influenced." 
Sutherland  Stat  Const  51.03  (4th  Ed.). 

In  the  present  case.  Congress  appears 
to  have  been  more  than  "influenced"  by 
the  DD  Act.  The  legislative  history  of 
the  Act  states: 

[T]he  Committee  chose  to  utilize  the 
existing  Protection  and  Advocacy  Agencies 
established  under  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights  Act 
as  the  eligible  system.  This  will  require  them 


to  extend  their  existing  services  in  order  to 
protect  and  advocate  for  mentally  ill  persons. 

Sen.  Rep.  No.  99-109  at  p.  7,  reprinted 
in  1986  U.S.  Code  Cong,  and  Admin. 
News  at  1361, 1367.  In  fact,  the  PAIMI 
Act  explicitly  cross-references  the  DD 
Act  in  defining  the  eligible  system  (42 
U.S.C.  10802(2)).  Accordingly,  the 
Department  has  attempted  to  make  both 
regulations  as  consistent  as  possible  in 
places  where  the  language  of  the  Act 
supports  the  inclusion  of  a  particular 
rogatory  provision,  and  where  it 
makes  sense  programmatically  to  have 
similar  guidaince  issued  to  both  pa^ts  of 
the  system. 

Description  of  the  PAIMI  Progran 

r 

The  Act  authorizes  fonx^ula  grant 
allotments  to  be  awarded  to  P&A 
systems  designated  by  the  Governor  in 
each  State  to  protect  the  rights  of  ami 
advocate  for  individuals  with  mental 
illness.  The  allotments  are  to  be  used  to 
pursue  administrative,  legal,  and  other 
appropriate  remedies  to  redress 
complaints  of  abuse,  neglect,  and  rights 
violations  and  to  protect  and  advocate 
the  rights  of  individuals  with  mental 
illness  through  activities  to  ensure  the 
enforcement  of  the  Constitution,  and 
Federal  and  State  statutes. 

The  P&As  have  the  authority  to:  (1); 
protect  and  advocate  the  rights  for 
persons  with  mental  illness,  and  (2) 
investigate  reports  of  abuse  and  neglect 
in  facilities  that  care  for  or  treat 
individuals  with  mental  illness.  P&As 
may  also  address  issues  which  arise 
during  transportation  to  or  admission  or 
90  days  after  discharge  from  such 
facilities.  Individuals  eligible  for 
services  are  those  who  have  a  significant 
mental  illness  or  emotional  impairment 
and  who  live  in  residential  facilities. 
These  facilities,  which  may  be  public  or 
private,  include  hospitals,  ntusing 
homes,  semi-independent  or  supervised 
community  facilities,  homeless  shelters, 
jails  and  prisons.  P&As  have  specif 
legal  authority  to  access  public  and 
private  focilities,  residents  and  clients, 
and  records  for  the  purpose  of 
conducting  independent  investigations 
of  incidents  of  abuse  and  neglect 

Each  P&A  has  a  governing  authority 
or  board  of  directors  with  members  who 
Isoadly  represent  and  are 
knowledgeable  about  the  needs  of  its 
clients.  Also,  they  each  have  an 
Advisory  Council  to  advise  the  P&A 
system  on  policies  and  priorities  to  be 
carried  out  in  protecting  and  advocating 
the  rights  of  individuals  with  mental 
illness.  Sixty  percent  of  the  council  is 
comprised  of  recipients  or  former 
recipients  of  mental  health  services  or 
families  of  such  persons. 
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Notice  of  Proposed  Rulemaking 

The  Department  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the 
Federal  Regiater  on  December  14. 1994 
(59  PR  64367-64378).  Interested  persons 
were  given  60  days  in  which  to  send 
written  comments  regarding  the 
proposed  riiles.  Comments  were 
received  from  54  organizations  and 
individuals.  Most  respondents  were 
from  P&A  programs;  others  included 
individuals,  State  chapters  of  the 
Alliance  for  the  Mentally  HI.  and  State/ 
county  mental  health  providers. 
Comments  were  received  from  the 
following  national  organizations:  the 
National  Alliance  for  the  Mentally  111, 
the  National  Association  of  State  Mental 
Health  Program  Directors,  the 
Federation  of  Families  for  Children's 
Mental  Health,  and  the  National 
Association  of  Protection  and  Advocacy 
Systems  (NAP AS). 

All  written  comments  were  analyzed 
and  form  the  basis  for  changes  which 
the  Dei>artment  has  made  in  this  final 
rule. 

Svaunary  of  Public  Conuaeirti  and  te 


In  gmeral,  moat  respondents  fialt  that 
the  proposed  regulations  provided 
valuable  guidance  and  would  be 
beneficial  in  eliminating  needless 
controversy.  The  majority  of 
respondents  want  one  source  of 
comprehensive  guidance  applicable  to 
both  the  PAIMI  and  the  Protection  and 
Advocacy  for  Persons  with 
Developmental  Disabilitiel  (PADD) 
programs.  Most  P&A  respondents 
concurred  with  the  comments  submitted 
by  NAP  AS  requesting  greater  specificity 
regarding  the  authority  of  the  P&A 
systems  to  gain  access  to  records,  to 
facilities  and  the  residents  to  conduct 
full  inTeatigations,  e.g.,  to  access  records 
aa  the  ramh  of  observ^ons  during 
monitimng  activities;  to  conduct 
investigations  and  review  records  of 
clients  routinely  subjected  to  seclusion 
and  restraint;  to  access  jails  and  prisons; 
and  to  expand  system  access  in  Federal 
facilities.  P&As  and  others  also  sought 
clarification  and  conformity  regarding 
the  relationship  of  the  Act  to  other  P&A 
authorizing  legislation  and  relevant 
Federal  statutes.  Some  respondents  had 
comments  only  on  certain  sections  or 
addrassed  more  general  concerns  such 
as  revisions  in  eligibility.  To  the  extent 
possible,  the  Department  has  revised  the 
regulatiiHis  to  meet  these  concerns. 

The  Department  has  also  made  a 
number  of  changes  in  language  for 
clarity  and  to  accommodate  adopted 
recommendations.  Where  appropriate, 
the  phrases  "resident/patient"  and 


"fiacility/hospital"  have  been  reduced  to 
"resident"  and  to  "facility";  "patient" 
and  "hospital"  are  included  within  the 
mecming  of  these  terms. 

All  comments  received  were  carefully 
considered.  The  discussion  which 
follows  includes  a  summary  of  all 
comments,  the  Department's  responses 
to  those  comments,  and  a  description  of 
any  changes  that  have  been  made  in  the 
final  rule  as  a  result  of  the  comments. 
Substantive  changes  aie  identified 
under  the  appropriate  sections,  with  the 
exception  of  some  general  comments 
discussed  below. 

Also,  the  Department  worked  with 
ADD  to  ensure  that  as  permitted  by  the 
Act,  the  Department's  requirements  are 
identical  or  consistent  with  ADD 
requirements  that  implement  the 
provisions  of  the  DD  Act 

Regulations  AppiicaMe  to  Protection 
and  Advocacy  for  individuals  With 


Several  commenters  suggested  it 
would  be  useful  to  incorporate  ail  of  the 
statutory  definitions  into  the  regulations 
arguing  that  the  regulations  should 
provide  more  than  just  citations  to 
relevant  sections  of  the  Act  and  that 
those  sections  should  l>e  restated  or 
paraphrased  in  nontechnical  language. 
The  Department  has  incorporated  much 
of  the  relevant  itatutory  language  into 
these  regulations.  The  sections  not 
incorporated  were  considered  not 
relevant  to  providing  clarification. 

NAPAS  and  others  recommended  that 
the  regulations  be  in  accord  with 
legulaticHu  promulgated  under  the  DD 
Act  to  govern  the  PADD  programs.  The 
Department  has  coordinated 
development  of  these  regulations  with 
ADD  to  ensure  conformity  witii  their 
regulations  and  with  the  DD  Act  to  the 
extent  possible  given  the  minor 
diffierences  between  the  statutes  and  has 
appended  language  from  relevant 
portions  of  the  DD  Act.  specifically 
those  that  clarify  the  mandated 
activities  of  the  system. 

Two  respondents  asked  that  the 
definition  of  "individuals  with  mental 
illness"  be  expanded  to  parallel  the 
broad  protections  offered  by  the 
AniKicans  with  Disabilities  Act  (ADA). 
The  Department  responds  that  the  ADA 
definition  is  much  broader  and  more 
complex  than  the  definition  provided 
within  the  Act;  therefiore.  the 
Department  believes  it  does  not  have  the 
authority  to  expand  the  definition  to 
this  extent  through  regulation. 

One  commenter  felt  that  the  PAIMI 
program  should  expand  eligibility  for 
services  to  include  children  and  youth 
receiving  mental  health  services  in 
Bonresidential.  community  settings.  The 


Department  is  not  able,  by  regulation,  to 
expand  the  legal  mandate  of  the  Act  to 
include  any  populations,  including 
children  in  nonresidential  settings. 
However,  the  Department  notes  that 
children  with  serious  emotional 
disorders  are  also  eligible  for  services 
under  the  PADD  program  which  has  a 
much  broader  mandate  and  does 
include  such  settings. 

Three  commenters  asked  that  the 
regulations  contain  a  list  of  all  P&As 
(name,  address,  phone)  and  spell  out 
their  authority.  The  Department 
responds  that  these  regulations  do  spell 
out  the  authority  of  the  P&As.  A  listing 
of  all  P&A  systems  is  available  from  the 
CMHS  Protection  and  Advocacy  for 
Individuals  with  Mental  Illness 
Program.  The  address  and  phone 
niunber  of  the  program  are  given  earlier 
in  the  preamble. 

One  commenter  urged  CMHS  to 
review  any  annual  evaluations 
performed  on  the  P&As,  particularly 
taking  into  account  the  views  of  primary 
consiuners  and  families,  and  to 
implement  appropriate  corrective 
actions  based  on  the  findings.  The 
Department  responds  that,  in  addition 
to  reviewing  the  PAIMI  program  annual 
reports,  CVfflS  conducts  on-site 
monitoring  and  technical  assistance 
reviews.  At  these  visits.  CMHS  officials 
solicit  commentary,  both  public  and 
private.  To  further  address  concerns  or 
criticisms,  the  regulations  require  that 
each  P&A  system  establish  a  grievance 
procedure  to  assure  that  individuals 
with  mental  illness  have  full  access  to 
services  of  the  system  and,  for 
individuals  who  have  received  or  are 
receiving  mental  health  services  and 
family  members  of  such  individuals,  to 
assxue  that  the  eligible  system  is 
operating  in  compliance  v^th  the 
provisions  of  the  Act.  (See  %  51.25) 

One  commenter  asked  that  the  phrase 
"mental  health"  be  deleted  in  all 
refarences  to  the  system's  advisory 
council.  Inasmuch,  as  this  phrase  is  not 
contained  in  the  Act  and  the  deletion  of 
the  phrase  does  not  substantively 
change  the  regulation,  the  Department 
agrees  to  make  this  change  throughout. 

Section  51.1    Scope 

One  respondent  felt  that  the  purpose 
of  the  Act  should  be  stated  in  51.1.  The 
Department  responds  that  this  has 
already  been  accomplished  under  the 
StJIMARY  and  8UPPt.aieiTARY 
MRXMATKM  sections. 

Several  commenters  recommended 
that  this  section  apply  to  care  or 
treatment  facilities  and  other  persons  or 
authorities  with  whom  the  system  may 
be  interacting  or  impacting,  and  not  just 
to  the  P&A  systems.  The  Department 
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responds  that  these  regulations  apply  to 
the  operation  of  P&A  systems.  Although 
the  regulations  may  have  an  indirect 
impact  on  private  and  public  care  or 
treatment  facilities,  through  State 
licensing  and  regulatory  authorities, 
only  the  P&A  systems  are  subject  to  the 
regulations. 

Section  51. 2    Definitions 

Several  commenters  recommended 
that  the  definition  of  abuse  be  included 
in  the  regiilation  and  that  it  be 
expanded  to  include  "verbal,  nonverbal, 
mental  and  emotional  harassment  and 
mental  or  psychological  injury,"  The 
Department  notes  that  in  discussing 
abuse  related  to  child  abuse,  the  coiuts 
and  Congress  have  included  verbal, 
nonverbal,  mental  and  emotional 
harassment  and  mental  and 
psychological  injury.  (See  e.g.  18  U.S.C. 
3509.)  This  was  done  in  recognidon  of 
the  fact  that  such  abuse  has  as  much, 
and  in  many  cases,  even  more  lasting 
effsct  on  individuals  than  physical 
abuse.  The  Department  can  do  no  less 
for  individuals  who  are  mentally  ill,  and 
therefore  it  is  changing  the  regulation  to 
add  the  definition  of  alnise  as  in  the 
statute  and  to  amend  that  definition  to 
include  "verbal,  non-verbal,  mental  and 
emotional  harassment  and 
psychological  harm." 

Also,  several  commenten  requested 
that  the  term  "violation  of  rights"  be 
added  whenever  the  terms  "abuse"  and 
"neglect"  are  mentioned  in  the 
regulation.  Some  respondents 
contended  that  complaints  regarding 
rights  violations  such  as  unlawful 
restraint,  inappropriate  medications, 
and  denial  of  communication  rights, 
freedom  to  practice  religion,  access  to 
the  electoral  process,  or  freedom  of 
association,  should  be  included  as 
specific  examples.  The  Department 
believes  it  necessary  to  clarify  the 
distinction  between  "abuse"  and 
"neglect"  and  "violation  of  rights" 
because  the  statute  draws  a  distinction 
between  them  granting  to  the  systems 
the  power  to  investigate  "abuse"  and 
"neglect"  and  to  protect  and  advocate 
on  behalf  of  the  rights  of  individuals 
with  mental  illness.  The  Department 
believes  that  when  an  individual's 
rights  as  defined  in  the  Bill  of  Rights  for 
Persons  with  Mental  Illness  established 
by  the  President's  Commission  on 
Mental  Health  (Tide  II  of  the  Act)  are 
repeatedly  and/or  egregiously  violated, 
this  constitutes  abuse.  While  the  Bill  of 
Rights  provides  useful  guidance,  it 
should  not  be  considered  full  or  limiting 
as  to  types  of  rights  violations.  It  is  not 
necessarily  true,  however,  that  every 
violation  of  a  person's  rights  is  in  and 
of  itself  "abuse"  as  defined  in  the  Act 


1  ne  Department  declines  the. 
opportimity,  however,  of  defining  the 
threshold  at  which  a  violation  of  an 
individual's  rights  constitutes  abuse, 
leaving  that  decision  to  the  systems    ' 
which  will  have  intimate  knowledge  of 
the  situation  based  on  its  monitoring  of 
facilities  and  its  discussion  with 
individuals  vtdth  mental  illness. 

A  large  number  of  commenters  felt 
that  the  definition  of  "Care  and 
Treatment"  should  be  broadened.  They 
argued  that  the  definition  is  too  narrow 
to  include  all  facilities  providing  24- 
hour  care,  and  that  tHe  ciurent 
definition  is  more  oriented  to 
"treatment"  than  to  care.  Most  asked  to 
eliminate  the  term  "overnight  care" 
because  it  is  too  restrictive.  The 
Department  believes  that  the 
requirement  that  the  facility  provided 
overnight  care  meets  the  intent  of  the 
Act  which  is  to  restrict  its  eligibility  to 
persons  who  are/were  residents  of 
facilities  or  who  are/wen  within  90 
days  of  discharge  frota  such  facilities. 
Overnight  care  serves  only  as  a 
minimum  requirement;  covered 
facilities  may  provide  up  to  24-hour 
can. 

Many  others  argued  that  the 
definition  of  care  should  include 
elements  of  traditional  support  services 
such  as  case  management; 
accompanying  patients  to  outpatient 
centers;  medical  appointments  or  day 
treatment  centers;  vocational  training 
services;  transportation;  education 
programs;  employment  programs:  and 
provision  of  food,  water  and  clothing. 
The  Department  responds  that  to  the 
extent  mat  any  of  the  above-suggested 
inclusions  are  provided  to  individuals 
with  mental  illness  in  eligible  care  or 
treatment  facilities,  they  should  be 
considered  as  incorporated  within  the 
meaning  of  "services  to  prevent, 
identify,  reduce  (v  stabilize  mental 
illness  or  emotional  impairment," 
which  is  used  by  the  National  Institute 
of  Mental  Healtii  and  the  CMHS  based 
on  the  survey  format  Mental  Health 
Service  System  Reports,  "Data 
Standards  For  Mental  Health  Decision 
Support  Systems,"  which  was 
developed  through  consensus  in  the 
mental  health  field. 

Several  commenters  suggested  that 
the  definition  of  "Complaint"  should 
include  both  written  and  informal  oral 
communications  such  as  telephone  calls 
(including  anonymous  calls)  that,  in  the 
judgment  of  the  system,  state  credible 
all^ations  of  abuse,  neglect  or  other 
violation  of  rights.  Further,  the  Alabcuna 
Disabilities  Advocacy  Program  v.  f.S. 
Tarwater  Development  Center,  894  F. 
Supp  424  (M.D.  Ala.  1995)  ruled  that  an 
anonymous  telephone  message  alleging 


abuse  at  a  facility  constituted  a  valid 
"complaint"  justifying  access  to  records 
under  the  records  access  provisions  of 
the  Act  The  court  found  that  to  require 
the  complainants  to  divulge  their  names 
or  reduce  allegations  to  writing  and 
sworn  testimony  or  make  charges  of  a 
particular  natiue  would  dilute  the  Act 
and  too  narrowly  construe  the 
complaint  requirement.  The  Department 
has  hicluded  written  and  oral 
commimications  in  the  definition.  Also, 
the  word  "report"  was  added  to  have 
thftsame  meaning  as  complaint  A 
complaint  or  report  may  be  received 
from  any  source  or  individual. 

The  Act  states  that  a  P&A  system  has 
the  authority  to  investigate  incidents  of  ' 
abuse  and  n^lect  that  are  either 
reported  to  the  system  or  where  there  is 
probable  cause  to  believe  that  the 
incidents  have  taken  place.  The 
Department  believes  that  media 
accoimts  and  newspaper  articles  can  be 
viewed  as  the  equivalent  of  a  complaint 
when  they  provide  details  about  a 
specific  incident  of  abuse  or  neglect 
While  such  reports  are  not  spec^cally 
directed  at  the  P&A  system,  they  are 
published  with  the  ejqpectation  that 
public  officials  responsible  for 
conditions  will  act  to  stop  abuse.  P&A 
systems  have  that  role.  This  does  not 
preclude  a  P&A  system  from  acting  on 
ttahalf  of  a  unnamed  client  or  on  behalf 
of  a  class  of  people.  (See  §  Sl.6(f).) 

A  definition  of  Designated  Official 
has  been  added  for  clarity,  to  conform 
with  ADD  regulatory  definitions.  This 
individual  is  accountable  for  the  proper 
use  of  funds  and  conduct  of  the  P&A 
system. 

Many  commenters  asked  that  a 
definition  of  Facility  he  included  and 
that  it  specifically  include  all  types  of 
community  living  arrangements.  The 
Department  agrees  that  a  definition  of 
"Facility"  should  be  added,  but  does 
not  agree  that  the  definition  include  all 
types  of  communify  living 
arrangements.  The  intent  of  the  Act  was 
to  focus  only  upon  facilities  that 
provide  "care  or  treatment,"  i.e.,  those 
facilities  that  provide  overnight  care 
accompanied  by  services  to  prevent, 
identify,  reduce  or  stabilize  mental 
illness  or  emotional  impairment, 
including  supportive  services,  even  if 
only  "as  needed"  or,  under  a 
contractual  arrangement,  up  to  24-hour 
care. 

The  Department  has  added  a 
definition  of  "Full  Investigation"  to 
clarify  what  an  investigation  entails  and 
to  conform  to  the  PAK)  r^ulation.  We 
note  that  while  an  investigation 
involves  access  to  facilities,  PAIMI 
systems  have  authority  in  their 
monitoring  role  to  access  facilities 
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tegudloM  of  whether  or  not  a  complaint 
kas  been  registBred  or  probable  cause 
exits. 

Several  commenters  asked  that  the 
definition  of  "Individual  with  Mental 
Illness"  be  included.  The  Department 
agrees  that  the  definition  would  add 
clarity  to  the  regalations  on  a 
aubstantive  issue.  It  has  added  the 
definition  provided  in  the  Act.  clarified 
as  addressed  below  regarding  jaila, 
-priaoBS  and  detention  facilities. 

Commentars  rei^ested  that  the 
regulations  clarify  whether  P&As  may 
wrva  pnsooerawith  mental  iUnaas  who 
are  maintained  within  the  general 
prison  or  jail  population  (not  just  tbm 
mental  health  units  of  such  Eacilities) 
and  who  may  receive  mental  health 
services-from  tinae  te  time.  The 
Department  concurs  that  a  system  may 
assist  prisoners  or  detainees  with 
mental  illness  who  are  maintained 
within  the  general  prison  or  )ail 
xmpuktien  and  who  may  receive  mental 
health  services  from  time  to  time  as  well 
as  those  who  are  maintained  in  special 
mental  health  units.  This  language  has 
been  incorporated  into  the  definition  of 
"Individual  with  Mental  Illness." 

The  Department  would  hke  taclariiy 
some  coDfusion  in  the  statute  with 
regard  to  jails  and  prisons,  hi  section 
102(3)  of  dae  Act  |ails  and  prisons  are 
clearly  listed  as  facilities.  Yet  section 
102(4)  in  the  definition  of  "individual 
withmental  illness,"  indicates  that  such 
a  person  includes  an  individual  who 
has  a  mental  illness  and  "who  is 
involuntarily  confined  in  a  municipal 
detration  facility  for  reasons  other  than 
serving  a  sentmice  resulting  fiom  a 
conviction  for  a  criminal  offense."  Is  the 
statute  suggeatiag  that  if  a  parson  with 
a.mantal  illness  is  convicted  of  a 
crimmal  offense  and  sentenced  fo  a 
State  or  Federal  jail  or  prison  that 
provides  care  or  treatment,  that  person 
is  covered  by  the  Act,  but  one  confined 
to  a  municipal  detention  center  that 
provides  care  or  treatment  is  not 
covered?  To  clarify  this  ambiguity,  the 
Department  is  expanding  die  definition 
of  "individuals  with  mental  illness"  to 
include  persons  in  a  detention  facttity, 
jail  or  prison  which  provides  overnight 
care  or  treatment,  whether  they  have 
been  convicted  of  acriminal  ofEanse  or 
not.  and  whether  the  &cility  is 
municipal,  State  or  Federal. 

Others  requested  guidance  on  which, 
if  any,  juvenile  detention  facilities  are 
included  and^whether  juveniles  with  a 
mental  illness  who  are  serving 
sentences  for  conviction  for  a  crime,  are 
excluded  if  they  are  housed  in  a 
juvenile  "detention  facility."  The 
Department  responds  that  juveniles 
widi  a  mental  illness  who  are  in  ui 


overnight  municipal  detention  facility, 
jail  or  prison  which  provides  care  or 
treatment  are  covered  whether  they 
have  been  convicted  of  a  criminal 
offense  or  not 

Several  respondents  addressed  the 
definition  of  "Legal  Guardian, 
Conservator  and  Legal  Representative," 
One  suggested  that  the  phnse  "or 
agBocy  empowered  under  State  law  to 
appoint  and  review  such  officers"  was 
confusing  and  should  be  eliminated. 
Others  asked  that,  to  avoid  conflicts  of. 
interest,  a  legal  guardian  should  not 
include  a  family  member  with  "whom 
the  mentally  ill  person  resides  who  is 
also  the  payee  and  responsible  for 
conduct^ig  the  business  of  the  person. 
The 'Department  responds  diat  it  does 
not  iirteiHl  to  suparsiade  State  laws 
xeguding  which-agency  aaay  appoint 
and  review  guardianships  nor  will  it 
mandate  for  States  wrhom  they  shall 
-nameasi 


Some  telt  that  the  restriction  on 
officmls  responsible  for  the  provision  of 
health  and  mental  beelth  services  in  the 
definition  of  Legal  Gaardaia  did  not  go 
iar  enough  becanse  those  same  officials 
often  have  authority  to  appoint  othos  as 
conservators.  Tlir  Department  a^ees  in 
this  instance,  and  will  change  the 
definition  to  include  the  phrase  "or 
their  designees."  The  Department 
reiterates  that  a  legal  guardian  for  the 
purposes  of  this  regidation  is  an 
individual  who  is  appointed  by  the 
appropriate  State  powers  to  be  a  legal 
guardian  for  the  individual  and  who  has 
the  aotborlty  to  cmuent  to  health/ 
mental  heehh  care  or  treetment  for  the 
individiial  with  mental  illnsss. 

Other  conunents  were  in  support  of 
not  mchiding:  guardians  ad  litem 
appointed  for  limited  amd  specific 
purposes  other  than  health/mental 
health  care  and  treatment; 
representative  payees;  persons 
appointed  during  probate  proceedings 
as  administrator  or  executor  of  the 
estate;  and  lawyers  representing  pwsons 
in  divorce  proceedings,  tax  hearings  or 
in  criminal  matters  unrelated  to  mental 
health  status.  The  Department  agrees 
that  all  of  the  above  are  restricted  within 
the  current  definition. 

One  respondent  asked  wh^her  the 
definition  included  parents  of  minor 
children.  The  Depertmeot  responds  that 
natural  or  adoptive  parents  are  legal 
guartlians  unless  the  State  has 
appointed  another  legal  guardian  under 
applicable  State  law. 

Several  commenten  suggested  that 
mappropriate  confinement  or  placonent 
in  a  facility  should  be  included  under 
^'Neglect"  The  Department  understands 
the  comment  to  be  about  confinement, 
and  it  believes  that  treatment  should  be 


based  on  principles  of  accepted 
practices  of  quality  mental  health  care. 
If  a  person  with  a  mental  illness  is 
confined  or  placed  in  a  facility  with 
disregard  to  the  principles  of  accepted 
practice,  such  confinement  could  be 
abuse  or  neglect. 

One  respondent  called  for  certain 
rights  of  consumers  to  be  included  uich 
as  the  provisicm  of  palatable  food, 
adequate  bathroom  breaks,  access  to 
medication,  allowance  for  arrangements 
to  be  made  for  ongoing  care  of  pets,  etc. 
The  Department  responds  that  the  Act 
does  aot  define  "rights"  but  rather 
provides  in  Titlell,  a  Bill  of  Kights 
("Restatement  of  Bill  of  Ri^ts  for 
Mental  Health  Patients")  and 
recommends  that  States,  in  establishing 
laws  that  protect  and  serve  individuals 
with  mental  illness,  take  into  account 
these  recommendations. 

A  large  number  of  commentus 
requested  that  a  discussion  of  probable 
catise  be  moved  to  the  definition 
section.  The  Department  agrees  and  has 
done  so.  Othem  suggested  that  the 
phrase  "or  may  be"  should  be  inserted 
in  the  probable  cause  definition  to 
amplify  "has  been  subject  to  nbuse  or 
ne^ect'*  stating  that  this  would  be 
consistent  with  Congressional  intent 
that  the  PftA  systonsansure  the 
protection  of  individnals  with  mental 
illness.  The  Department  agrees  and  has 
included  the  phrase  "or  may  be  at 
significant  risk  of  being  subject  to  abuse 
or  neglect"  in  the  new  definition. 

In  addition,  a  large  number  of 
commentOTs  supported  the  proposal  that 
probable  casue  be  defined  as  a  belief 
based  solely  on  the  independent 
judgment  of  the  system  (advocate, 
attorney,  er  other  person nuthorized  to 
act  on  behalf  of  the  system). 
Conuneaters  argued  further  that  it  be 
made  clear  that  the  system  is  not 
required  to  disclose  the  basis  of  its 
probable  cause  finding  to  a  facility  or  to 
any  other  third  poty;  their 
determination  ^oidd  not  be  subject  to 
review  by  a  facility,  authority,  or  Court 
or  some  ether  third  party.  The 
Department  agrees  that  the 
determination  of  whether  sufficient 
probable  cause  exists  shall  be  based  on 
the  independent  judgment  of  the  P&A 
S3rstem  (that  is,  the  judgment  of  the 
advocate,  attorney,  or  other  person 
authorized  to  act  on  behalf  of  the  F&A 
system);  however,  it  is  outside  of  the 
Oepartonent's  purview  to  give  sole 
discretionto  the  P&A  system  in  this 
matter.  The  Department  does  not  have 
the  authority,  by  regulation,  to  insulate 
a  PftA  system  from  having  to  articulate 
the  besis  of  its  probable  cause 
determination  when  requested. 
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In  several  places,  the  stetute  balances 
the  need  to  mninta<w  the  confidentialify 
of  individual  records  with  the  need  to 
protect  an  individual  from  abuse  and 
neglect.  In  general,  the  stetute  requires 
consent  before  any  records  are  released 
to  the  P&A.  However,  in  certain 
circumstances  where  the  individual 
does  not  have  a  guardian,  or  where  the 
guardian  is  unavailable  or  refuses  to 
act),  the  P&A  may  obtain  records 
without  consent  of  the  responsible 
party,  if  there  is  probable  causa  to 
believe  that  the  individual  has  been  or 
may  be  subject  to  abuse  and  neglect  In 
these  situations,  the  facilities  may  be 
reqidred  to  violate  Stete  law  in  order  to 
provide  the  PfitA  with  the  records  to 
which  the  stetute  and  these  regulations 
give  them  access.  In  the  Department's 
viewthis  is  a  very  serious  matter  that 
requires  a  careful  balancing  of  all  of  the 
interests  represented  here.  Certainly, 
therefore,  it  is  reasonable  to  expect  that 
the  system  may  be  required  to 
demonstrate  that  there  was  an  adequate 
basis  to  justify  the  release  of 
confidential  records  without  consent 

However,  the  Department 
understands  the  difficulty  the  P<kA 
systems  confront  in  these  situations, 
llie  PftA  systems  often  receive 
complaints  from  individuals  who  faar 
reprisal  if  they  come  forward.  If  the  MA 
sjrstems  are  required  to  disclose  the 
names  or  other  identifying  information 
of  those  individuab  who  contected  the 
P&A  with  complainto  about  abuse  and 
neglect,  it  is  likely  that  far  fewer  people 
will  oome  forward.  This  will  severely 
impair  the  abilify  of  the  P&A  systems  to 
carry  out  stetutorily  mandated 
functions.  Accordingly,  the  Department 
has  added  language  to  the  regulatfon  in 
secticm  51.45(a)(l)(iii)  which  makes 
clear  that  the  P&A  system  must  keep 
confidential  information  regarding 
individuals  who  report  inddente  of 
abuse  or  ne^ect  or  who  fiimish 
information  that  forms  the  basis  for  a 
determination  of  probable  cause. 
One  commenter  believed  that 
"reasonable  suspicion"  should  be  used 
instead  of  "proluble  cause"  arguii^  that 
it  would  provide  a  lower  threshold  for 
inquiry.  The  term  "probable  cause"  is 
used  in  the  Act. 

A  comment  was  made  that  the 
definition  of  "System"  should  be 
clarified  so  that  when  the  regulations 
say  "the  system  shall  have  the  authority 
and  access  to  *  *  •  "  it  is  readily 
understood  as  meaning  all  authorized 
Mnployees  of  that  system.  This 
suggestion  was  countered  by  a  number 
of  Stete  mentel  health  facility  operatora 
who  said  that  only  attorneys  should 
have  access  to  patients  and  not  other 
PAIMI  program  advocates.  The 


Department  responds  that  the  Act  grants 
access  to  the  PAIMI  program.  Thus 
anyone  acting  on  behalf  of  the  system  is 
to  be  granted  access  to  all  areas  of  the 
facility  which  are  used  by  residente  or 
accessible  to  residente. 

Snbait  A — Basic  RequiremenlB 

Section  51 .3    Formula  for  Determining 
Allotments 

One  commenter  recommended  that 
the  fSrinula  for  determining  the amoimt 
of  allotmente  be  revised.  The 
Department  responds  that  it  cannot 
change  the  current  langtiage  of  the  law 
by  r^ulation. 

Section  51.5    Eligibility  for  Allotments 

A  commenter  imder  NPRM  section 
51.27  felt  that  the  system  should  be 
obligated  to  budget  for  training.  The 
Deputment  agrees  that  the  system 
shoiUd  budget  for  training,  but  does  not 
wish  to  regulate  this  matter.  The 
Department  does  require  an  ■nnnnV 
report  that  includes  a  PAIMI  budget 

One  respondent  asked  for  clarification 
regarding  who  is  required  to  submit  the 
durances.  The  commenter  noted  that 
the  system  is  authorized  to  provide  the 
assuranoes  direcUy  to  CMHS  but  that 
the  "supplement  and  not  supplant" 
assurance  be  signed  by  the  Governor 
before  being  submitted  by  the  system.  It 
was  recommended  that  paragraph  (d)  be 
deleted,  and  that  the  nonsupplanting 
assurance  be  included  with  the 
assurances  (Ascribed  in  paragraph  (c). 
Another  commenter  suggested  that  diere 
be  one  set  of  assurances  for  an  entire 
P&A  system,  r^er  tben  viewing  PAIMI 
as  an  independent  program  which  is 
simply  housed  with  PADD  programs. 
The  Department  wishes  to  clarify  that 
the  system  shall  submit  and  sign  all 
assurances  but  the  "supplement  and  not 
supplanj"  assurance  must  bear  a 
gubernatorial  si^ature.  This  assmance 
may  be  a  copy  of  an  earlier  similar 
assurance  submitted  to  ADD  as  long  as 
it  can  reasonably  be  construed  as 
covering  the  PAIMI  program  as  well. 
Any  future  "supplement  and  not 
supplant"  assurances  shall  explicitly 
refer  to  the  PAIMI  program. 

Section  51.6    Use  of  allotments 

Almost  half  of  the  commenten  urged 
that  the  regulations  clarify  whether  or 
not  a  P&A  system  has  standing  to  take 
legal  action  in  its  own  name.  It  was 
explained  that  mechanisms  to  protect 
individual  confidentiality  are  not 
foolproof,  and  that  facility  residents  too 
often  fear  retaliation  from  their  care 
providers  as  a  residt  of  their 
participation  in  a  lawsuit  concerning 
institutional  conditions  or  other  matten. 


Another  reason  for  enabling  P&A 
systems  to  have  independent  standing  is 
that,  unfortunately,  the  credibility  of  an 
individual  with  a  diagnosis  of  mmital 
illness  is  all  too  often  automatically 
questioned.  In  addition,  it  is  reported 
that  very  often  persons  with  mental 
illness  who  wi^  to  play  a  direct  role  in 
a  lawsuit  are  unable  to  do  so  because 
their  legally  authorized  representetive 
refuses  to  consent.  These  respoiulente 
claim  that  it  is  extremely  time 
coiisuraing  and  cosdy  to  have  to  Htigate 
the  question  of  standing  before  being 
able  to  proceed  to  the  merite  of  a  case. 
They  maintain  that  potential  defendants 
might  settle  matters  more  quickly,  prior 
to  the  initiation  of  legal  action,  if  they 
knew  that  the  P&A  system  itself  might 
bring  the  stilt  and  not  the  resident 

The  Department  agrees  in  pert  and 
disagrees  in  part  The  concept  of 
"standing"  derives  from  Article  III  of 
the  Constitution.  Article  III  limits  the 
"judicial  power"  of  the  United  States  to 
the  resolution  of  "esses"  and 
"controversies."  In  various  cases 
addressing  the  issue  of  standing,  the 
Supreme  Court  has  held  that  "at  an 
irreducible  Tnintmnin  Article  III 
requires  the  party  who  invokes  the 
court's  authority  to  'show  that  he 
personally  has  suffered  some  actual  or 
threatened  injury  as  a  result  of  the 
putetivefy  illegal  conduct  of  the 
defendant'  and  the  injiny  fairiy  ran  be 
traced  to  the  challenged  action'  and  'is 
likely  to  be  redressed  by  s  favorable 
decision'."  See  Valley  Forge  Christian 
College  V.  Americans  United  fm 
Separation  of  Church  and  State.  454 
U.S.  464  (1982).  Thus,  Uae  issue  of 
standing  is  a  basic  jurisdictional  issue 
that  has  been  left  to  the  judiciary  to 
determine  based  on  the  fects  and 
circumstances  of  a  particular  case. 

In  promulgating  regulations,  the     > 
Secretary  must  act  within  the  bounds  of 
her  authority  and  develop  rules  that  are 
consistent  with  the  language  of  the 
stetute.  The  Act  doe  not  contain  any 
provision  that  would  im>vide  the 
Secretary  with  sufficient  authority  to,  by 
r^ulation,  grant  a  right  of  standing  that 
is  not  explicitiy  noted  in  the  stetute. 
The  Department,  however,  points  out 
that  the  legislative  history  of  the  1994 
DD  Act  Amendments  (Sen.  Rep.  No. 
103-120, 103rd  Cong.,  2d  sess.,  39-40. 
reiHinted  in  1994  U.S.  Code  Cong,  and 
Admins.  News  at  164,  202-203), 
strongly  supports  the  view  that,  without 
showing  injiuy  to  itself,  a  P&A  system    • 
does  have  standing  to  bring  suit  on 
behalf  of  persons  with  disabilities. 
Although  Congress  declined  to  amend 
the  DD  Act  to  insert  a  right  of  standing, 
the  report  steted  that  "the  current 
stetute  is  clear  that  P&A  systems  have 
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standing  to  pursue  legal  remedies  to 
ensure  die  protection  of  and  advocacy 
for  the  rights  of  individuals  with 
developmental  disabilities  within  the 
state." 

Further,  the  following  courts  have 
affirmed  the  P&A  systems  independent 
standing:  Alabama  Disabilities 
Advocacy  Program  v.  J.S.  Tarwater 
Development  Center.  No.  95-T-385-N 
(M.D.  Ala.  July  6. 1996);  Rubenstein  v, 
Benedictine  Hospital.  790  F.  Supp.  396 
(NJ).  N.Y.  1992);  Goldstien  v.  Cougfilin. 
83  F.R.D  613  (W.D.N.  Y.  1979); 
Hershbei^erv.  Missouri  Protection  and 
Advocacy  Services.  Inc.,  No.  48169  (MO 
CL  of  Appeals.  August  2, 1994). 

In  lignt  of  the  report  language  and  the 
case  law  cited  above,  while  the 
Department  cannot  offer  standing  in 
r^ulations,  it  can  and  does  permit 
systems  to  use  funds  for  the  costs 
incurred  in  bringing  lawsuits  in  its  own 
right  and  has  added  this  provision  at 
51.6(f). 

Section  51.7    Eligibility  for  Protection 
and  Advocacy  Services 

Several  commenters  requested  that 
tiw  definition  of  "Individual  with 
Mental  Illness"  should  be  included  in 
this  section  as  well  as  in  the  definition 
section.  The  Department  has 
incorporated  the  definition  in  the 
Definition  section  of  this  regulation 
(section  51.2)  and  fiaels  that  this  is 
sufficient 

Section  51. 7(a)(2) 

Department  staff  recommended  that 
all  of  the  requirements  for  eligibility  for 
eligibility  for  P&A  services  be 
incorporated  into  the  regulations. 
Paragraph  (2)  regarding  the  90-day  post 
discharge  requirement  as  stated  in 
section  105(a)  of  the  Act  has  been  added 
to  address  eligibility  requirements. 

It  wras  requested  that  the  regulations 
clarify  whether  PAIMI  programs  may 
addroBS  any  rights  violations  that  occiir 
within  90-days  of  discharge  from  a 
fiacility,  or  whether  such  violations  must 
be  related  to  the  care  of  treatment 
provided  by  the  discharging  facility. 
The  Department  responds  that  the  Act 
itself  does  not  restrict  the  nature  of 
advocacy  services  which  may  be 
provided  during  the  90-day  post- 
discharge  period,  but  the  legislative 
history  shows  that  the  general  intent  of 
Congress  was  that  the  90-day  post- 
discharge  period  was  primarily  to 
enable  redress  against  facilities  which 
discharge  persons  without  providing 
appropriate  community  follow-up  and 
housing  services. 

Several  conunenters  supf>orted  the 
section  of  the  regulation  that  allows 
P&A  systems  to  address  issues  which 


occurred  within  the  90-day  post- 
discharge  period,  even,  though  they  may 
be  brought  to  their  attention  after 
expiration  of  the  90-day  period.  The 
Department  agrees  that  neither  the  Act 
nor  the  final  regulations  place  a  time 
liflutation  on  the  authority  of  the  P&A 
system  to  address  complaints  of  abuse 
or  neglect  that  occurred  during  the  90- 
day  post-discharge  period. 

Section  51.7(aX3) 

One  commenter  recommended  that 
this  section  be  modified  to  enable 
requests  for  representation  in  Federal 
and  other  facilities  by  a  family  member, 
friend  or  other  concerned  party  acting 
on  behalf  of  an  individual  with  mental 
illness  who,  by  reesoa  of  incapacity  or 
otherwise,  is  unable  to  request  services 
him/herself.  It  was  further 
reconunended  that  P&As  be  obligated  to 
initiate  a  preliminary  investigation  upon 
receipt  of  a  complaint  from  a  family 
member.  While  the  Department  agrees 
that  family  members  and,  in  fact, 
anyone,  should  beeble  to  initiate  a 
complain '  or  report  to  the  PAIMI 
program,  Lho  intent  of  this  regulation  is 
to  meet  the  special  limitations  of  P&A 
authority  in  Federal  facilities  and  to 
distinguish  between  persons  who  may 
make  a  report  and  those  who  are  legally 
authorized  to  actually  request  or 
consent  to  representation  by  the  P&A. 
Only  the  individual  with  mental  illness, 
or,  for  individuals  lacking  capacity  to 
consent,  a  legally  authorized 
repressentative — as  defined  in  the 
regulation— can  request  or  consent  to 
representation  by  the  P&A. 

Section  51.7(b) 

One  commenter  asked  that  the  word 
"procedures"  in  this  section  be  changed 
to  reed  "acts  or  omissions"  which  have 
subjected  the  individual  to  abuse  or 
neglect  or  otherwise  violated  his/her 
right*-  It  was  argued  that  in  one  State 
there  are  literally  hundreds  of 
individuals  who  are  under  civil 
commitment  orders  and  being  held  in 
State  focihties  solely  by  reason  of  the 
failure  of  the  public  mental  hecdth 
system  to  provide  them  with  adequate 
discharge  planning.  The  commenter 
found  that  the  most  e%ctive  strategy  is 
to  challenge  the  c  ivU  conunitment  order 
and/or  to  file  a  petition  for  discharge 
through  the  probate  court.  The 
regulation  would  suggest  that  the 
system  only  has  authority  to  undertake 
these  actions  when  there  is  a 
procedural,  as  opposed  to  a  substantive, 
violation  The  Etopartment  agrees  and 
will  change  the  wording  of  the 
regulation  as  suggested. 


Section  51 .8    Annual  Reports 

Subparagraphs  (2),  (3)  and  (4)  of 
section  51.8  of  the  NPRM  were  removed 
to  enable  the  Department  more 
flexibility  regarding  report 
requirements.  The  Annual  Reports  will 
be  implemented  under  the  legislative 
authority  pursuant  to  section  105(a)(7) 
of  the  Act  (U.S.C.  10805(a)(7),  not 
regulatory. 

Section  51 .9    Financial  Reports 

This  section  was  deleted  because  the 
Financial  Status  Report  requirement  is 
included  under  section  51.4  Grants 
Administration  Requirements,  45  CFR 
Part  74-Administration  of  Grants. 

Section  51.10    Remedial  Actions 

In  response  to  Department  staff 
concerns  about  the  lack  of  clear 
requirements  about  review  and 
monitoring  activities  of  grantees, 
additional  language  was  added  to 
strengthen  requirements  regarding 
Department  requests  for  information 
and  dociunentation,  corrective  action 
plans  and  ongoing  implementation     " 
status  reports. 

Subpart  B — Pitigreni  Adminiatretian 
and  Priorities 

Secb'on  51 .21    Contracts  for  Program 
Operations 

Section  51.21(b) 

A  few  respondents  recommended  that 
organizations  with  which  the  PAIMI 
program  contracts  should  be  only  those 
with  proven  knowledge  about  mental 
illness  and  the  service  system.  The 
Department  agrees  that  PAIMI  program 
contractors,  in  their  capacity  to  perform 
protection  and  advocacy  activities, 
should  demonstrate  experience  in 
working  with  individuals  with  mental 
illness  and  has  added  this  language  to 
the  regulation. 

Section  51.21(b)(3Xviii) 

To  conform  with  requirements  which 
have  been  added  at  51.27(c)  diat  P&As 
provide  training  for  staff  to  conduct 
"full  investigations,"  a  similar  provision 
has  been  inserted  here  to  ensure  that 
PAIMI  service  provider  contractors  must 
also  provide  such  training. 

Section  51.22  Governing  Authority 

Section  51.22(a) 

Department  staff  suggested  that  the 
requirement  in  the  Act  regarding  the 
establishment  of  program  priorities  and 
policies  jointly  with  the  advisory 
council  be  inserted  here  to  strengthen 
the  provision.  It  has  been  added. 
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Sections  51.22(b)  (1)  and  (2) 

The  Department  notes  that  the  Act 
currently  requires  only  that  the 
governing  board  be  composed  of 
members  "who  broadly  represent  or  are 
knowledgeable  about  the  needs  of  the 
individuals  served  by  the  system" 
whereas  the  DD  Act  states  that  the  board 
"shall  include  individuals  with 
developmental  disabilities  who  are 
eligible  for  services,  or  have  received  or 
are  receiving  services,  or  family 
members,  guardians,  advocates,  or 
authcmzed  representatives  of  such 
individuals."  The  Act  requires  that  only 
one  individual  on  the  governing  board, 
specifically  the  Chair  of  the  PAIMI 
Advisory  Council,  be  an  individual  who 
has  received  or  is  receiving  mental 
health  services  or  a  Eamily  member  of 
such  an  individual. 

Several  respondents  suggested  that 
this  regulation  should  be  revised  to 
read:  "an  individual  or  family  member 
who  serves  on  a  system's  governing 
board  in  a  representative  capacity  must 
have  direct  experience  with  the  needs  of 
clients  served  by  the  system."  Another 
commenter  recommended  that  at  least 
25  percent  of  the  governing  board's 
membership  should  be  composed  of 
persons  nominated  by  consumer  and 
family  member  organizations,  who  have 
demonstrated  sustained  leadership  and 
commitment  to  achieving  improvements 
in  the  system  of  care,  that  "no 
individual  may  serve  more  than  four 
successive  years  as  a  member  of  the 
governing  authority,"  and  that  terms 
should  be  staggered.  A  small  number  of 
commenters  wanted  to  add  a 
requirement  for  the  governing  board  to 
annually  evaluate  the  performance  of 
the  P&A  system  director  and  the  PAIMI 
director  adding  that  as  part  of  their 
evaluation,  comments  on  performance 
and  leadership  from  consumer  and 
Camily  member  organizations  within  the 
State  shall  be  solicited  and  the  results 
of  such  evaluation  be  used  as  a  basis  for 
the  establishment  of  any  subsequent 
year's  performance  standards.  The 
Departinent  responds  that  it  considers 
each  of  these  suggestions  as  reasonable 
and  good  practice  but  does  not  wish  to 
enforce  all  such  specific  policies 
through  regulation. 

The  Department  has  sufficient 
evidence  concerning  governing  board 
memberships  to  support  the  need  to 
enhance  the  composition  of  P&A 
governing  boards  to  balance  the  current 
inequitable  representation  of  PAIMI 
client  constituencies.  Therefore,  the 
Department  is  proposing  to  add 
language  to  the  regulations  requiring 
that  the  membership  of  the  governing 
board  shall  include  at  least  a  25  percent 


representation  of  individuals  with 
mental  illness  and  of  family  members  of 
individuals  with  mental  illness.  The 
Department  solicits  further  comment  on 
this  issue.  Depending  on  the  comments 
received,  the  Department  may  revise  the 
section.  To  ensure  consideration, 
comments  must  be  submitted  to  the 
address  given  earlier  in  the  preamble 
within  60  days  after  publication  of  this 
final  rule. 

The  Department  agrees  with  the  need 
for  rotational  and  limited  number  of 
board  member  terms  and  for  board 
evaluation  of  the  P&A  system  director; 
therefore,  it  has  added  such  language. 
The  term  of  office  of  a  board  member 
shall  be  for  4  years  and  the  member  may 
not  be  reappointed  to  the  board  for  a  2- 
year  period.  Rotational  and  a  limited 
number  of  terms  of  board  memben 
encourage  recruitment  of  persons 
bringing  new  skills  and  ideas  to  the 
board,  prevent  bias  and  burnout,  and 
permit  more  consumers  to  participate  in 
governing  the  system.  Annual 
evaluation  of  the  P&A  director  by  the 
board  fosters  performance 
accountability. 

Section  105(c)  of  the  Act  states  that 
the  governing  authority  shall  "be 
responsible  for  the  planning,  design, 
implementation,  and  functioning  of  the 
system."  The  Department  does 
encourage  the  P&A  systems  to  devefop 
operating  policies  that  incorporate 
requirements  that  further  encourage 
board  membership  policies  to  identify 
relevant  criteria  for  member  selection 
and  qualifications,  and  for  an  annual 
review  of  the  Executive  Director's 
performance  that  takes  into  account  the 
appraisals  of  relevant  constituency 
groups. 


Section  51.23    Advisory  Council 
Section  51.23(a) 

The  Department  recommended  that 
the  authority  and  responsibility  of  the 
Advisory  Councils  be  strengthened  to 
ensure  the  ability  to  provide  advice  and 
recommendations  to  (he  P&A  without 
being  unduly  influenced  by  the  P&A. 
This  independent  critical  eye  from 
individuals  served  by  the  P&A  can  only  .• 
improve  its  services.  The  Department 
inserted  language  requiring  that  the 
council  provide  "independent"  advice 
on  program  policies  and  priorities. 

Section  51.23(b) 

One  commenter  suggested  that 
individiials  who  have  received  or  are 
receiving  mental  health  services  should 
appear  first  in  the  listing  of  the  council's 
composition.  The  Departnient  responds 
that  for  purposes  of  clarity  the  language 
should  be  consistent  with  the  Act 


Several  commenters  wished  to  add  a 
requirement  in  this  section  that  advisory 
council  members  who  are  "individuals 
from  the  public  who  are  knowledgeable 
about  mental  illness"  must  "have 
demonstrated  a  substantial  commitment 
to  improving  mental  health  services"  as 
a  conditions  of  their  membership.  The 
Department  agrees  that  such  criteria  is 
useful  and  inserted  the  language  sSter 
"mental  illness"  in  this  section. 

SecUon51J3(bXl) 

A  small  number  of  commenters  were 
concerned  that,  to  ensiue  expertise 
about  how  the  system  is  presenUy 
serving  children  and  youth,  at  least  one 
family  member  on  the  council  shoxild  be 
the  primary  care  giver  for  an  individual 
who  is  currenUy  a  minor  child  or  youth 
who  is  receiving  or  has  received  mental 
health  services.  To  ensure  the  inclusion 
of  knowledge  and  experience  regarding 
children  with  serious  emotional 
disturbances  and  the  mental  health 
services  they  need,  such  language  was 
added  to  this  section. 

Section  51.23(bX3) 

Department  staff  recommended  that 
an  annual  minimum  number  of  advisory 
council  meetings  be  required  in  ordm  to 
allow  the  council  sufficient  time  to 
conduct  its  business  and  provide  advice 
on  program  policies  and  priorities.  The 
Department  has  added  language 
requiring  that  councils  meet,  at  a 
minimum,  no  less  than  three  times  • 
year.  This  in  no  way  should  be 
considered  limiting. 

In  response  to  the  recommendation 
that  governing  board  members  be 
limited  in  the  number  of  terms  they 
serve,  the  Department  believes  this 
would  also  be  useful  for  the  advisory 
council.  Rotational  and  a  limited 
number  of  terms  of  council  members 
would  encourage  recruitment  of  persons 
bringing  new  skills  and  ideas  to  the 
council,  prevent  bitis  and  burnout,  and 
permit  more  consumers  to  participate  in 
advising  the  P&A.  The  Department 
agrees  with  the  need  for  rotational  and 
limited  nimiber  of  board  member  terms 
and  for  board  evaluatioya  of  the  P&A 
system  director;  therefore,  it  has  added 
such  language.  The  term  of  office  of  a 
board  member  shall  be  for  4  years  and 
the  member  may  not  be  reappointed  to 
the  board  for  a  2-year  period. 

Section  51.23(c) 

There  was  a  recommendation  to 
require  that  status  information  and 
analysis  be  provided  to  advisory  council 
members  to  address  each  of  the 
following: 

(1)  Individual  advocacy  services, 
including  case  selection  criteria,  the 
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availability  of  monetary  resources,  and 
special  problems  and  cultiiral  barriers 
heed  by  individuals  with  mental  illness 
who  are  multiply  handicapped  or  who 
are  members  of  racial  or  ethnic 
minorities  in  obtaining  protection  of 
their  rights; 
(2)  Systemic  factors,  including 

(a)  the  adequacy  and  coordination  of 
information  sharing  with  like 
or^nizations  within  the  State  and 
nationally;  and 

(b)  the  adequacy  of  State  psychiatric 
consumer  services,  rights  laws  and  their 
enforcement  with  regard  to: 

(i)  managed  care.  HMOs,  and  similar 
community  organization  protections, 
and 

(ii)  State  institutions  or  State-operated 
facilities. 

The  Department  does  not  wish  to 
reqmr  ■  numerous  specific  items  to  be 
provided  which  impose  additional 
burdens  and  are  not  contained  in  the 
Act.  However,  the  Department  believes 
that  the  P&A  system  should  provide  as 
much  information  as  necessary  to 
enable  the  coimcii  to  perform  their 
responsibilities  efficiently  and       ;  ^' 
responsibly.  If  information  such  as  '^  ' 
identified  above  is  readily  available, 
then  it  should  be  provided.  Also, 
nothing  should  prohibit  council 
members  who  desire  such  detailed 
information  from  seeking  it  from  the 
S3^tem  or  from  national  technical 
assistance  resources.  In  line  with  the 
Department's  initiative  to  implement 
program  performance  outcome 
measures,  language  has  been  added 
under  51.23(c)  to  require  that  program 
performance  outcome  evaluation  results 
be  provided  to  the  advisory  council. 

Section  51  ^3(d) 

It  was  recommended  that 
reimbursement  for  the  cost  of  day  care 
for  dependents  of  individuals  with 
mental  illness  be  extended  to  include 
minor  children  and  youth  without 
disabilities.  The  Department  disagrees; 
the  costs  of  day  care  can  be  reimbursed 
only  for  persons  with  children  Mrho 
have  a  series  emotional  disturbance, 
because  this  enables  participation  by 
fiamily  members  of  such  individuals  in 
keeping  with  the  intent  of  the  Act.  The 
term  "child  care"  was  added  and  the 
description  for  equivalent  expenses  was 
expanded  to  further  clarify  the 
reqxiirement 

Section  51 .24    Program  Priorities 

Section  51.24(a) 

A  modification  was  recommended 
whereby  the  advisory  coimcil  would 
approve  the  PAIMI  priorities  and 
policies  before  being  submitted  to  the 


governing  authority  for  approval.  The 
Department  believes  that  section 
105(cK2)  of  the  Act  is  very  clear  in 
saying  that  the  governing  authority  is 
solely  responsible  for  planning,  design, 
implementation,  and  functioning  of  the 
system.  It  is  also  very  clear  that  annual 
priorities  of  the  system  are  to  be 
developed  joinUy  with  the  advisory 
council. 

The  Department  believes  that  to 
ensure  consideration  of  systemic  and 
legislative  needs  and  issues,  P&A 
systems  should  include  priorities  for 
systemic  and  legislative  activities  in 
developing  annual  priorities  and  has 
added  this  requirement 

Section  51.24(b) 

Another  commenter  asked  that  the 

requirement  be  expanded  so  that  public 
commentary  on  a  system's  annual 
priorities  include  comments  regarding 
the  general  operations  of  a  P&A  system. 
The  Department  responds  that  the 
requirement  to  obtain  public 
commentary  already  includes 
commentary  on  general  operations,  i.e.. 
activities  of  the  P8cA  system,  as  a  part 
of  establishing  the  system's  annual 
priorities. 

Section  51 .25    (ketvance  procedure 

The  Department  modified  this  section 
to  address  the  confusion  in  the  use  of 
two  terms — "grievances"  and 
"complaints."  To  conform  with  the  Act. 
only  the  term  "grievance"  has  been 
used. 

Section  51. 25(aX2) 

One  commenter  noted  that  the  second 
class  of  complaint,  which  is  to  "assure 
that  the  eligible  P&A  system  is  operating 
in  compliance  with  the  Act"  is 
confusing  and  needs  clarification.  The 
Department  responds  that  this  section 
requires  the  P&A  system  to  address 
grievances  about  how  it  is  operating  and 
to  ensure  that  its  activities  and  policies 
meet  the  intent  of  the  Act  Failure  to 
conduct  activities  in  accordance  with 
the  requirements  of  the  law  is  a  serious 
breach  of  public  trust  and  this  is  a 
different  issue  than  ensuring  that  clients 
or  prospective  clients  have  access  to  the 
services  provided  by  the  system. 

A  second  commenter  expressed 
reservations  about  the  license  provided 
by  this  regulation  to  stimulate  "generic" 
grievances  against  a  P&A  system  based 
on  unfounded  assertions  that  the  P&A  is 
not  in  compliance.  The  Department 
responds  that  inasmuch  as  P&As  are 
funded  with  public  monies,  they  must 
adhere  to  the  statutory  mandate  and 
provide  access  to  their  constituencies 
and  respond  to  questions  or  complaints 
concerning  their  activities.  The 


Department  believes  that  a  P&A  which 
is  operating  in  accordance  with  these 
regulations  will  have  no  difficulty 
responding  to  generic  grievances  with 
respect  to  compliance  with  the  Act 

Section  51.25(b)(1) 

One  respondent  did  not  support  a 
"final  review"  of  grievances  by  the 
governing  board.  The  Department 
strongly  believes  that  the  governing 
board  should  have  final  responsibility 
for  resolving  contentious  grievances. 
Department  staff  recommended  that 
language  be  added  to  require  that  in 
cases  where  the  governing  authority  is 
the  director  of  the  P&A.  a  final  review 
be  done  by  a  separate  entity.  It  was 
explained  that  in  State  P&A  agencies 
where  the  governing  authority  is  a 
single  person  and  may  be  the  person  to 
whom  a  grievance  is  directed,  it  is  not 
appropriate  for  that  person  to  review 
and  niake  a  final  determination  on  the 
grievance.  The  Department  agrees  and 
has  added  language  requiring  that  P&As 
provide  for  final  review  on  appeal  of 
grievance  dedsfons  to  an  independent 
board  or  a  superior  in  cases  when  the 
governing  authority  is  a  single  person. 

Section  51  ^5(bX2) 

One  respondent  argued  that  since 
advisory  councils  do  not  have  authority 
concerning  policy  and  personnel  issues, 
complaints  received  should  be  made  to 
the  governing  authority,  which  is 
involved  in  policy  and  personnel  Issues. 
The  Department  wants  to  clarify  that 
advisory  councils  are  not  involved  in 
the  grievance  process.  This  requirement 
merely  states  that  the  systffln  should 
report  annually  to  the  council 
summarizing  the  general  nature  of  the 
complaints  or  grievances  against  the 
PAIMI  program.  The  Department 
believes  that  such  information  is 
extremely  relevant  in  developing  the 
following  year's  priorities  and 
objectives.  However,  no  identifying 
information  concerning  clients  or  staff 
and  no  personal  identifiere  concerning 
the  grievants  should  be  included  in  any 
such  reports. 

One  comments  askisd  that  this 
requirement  include:  "a  trend  analysis 
of  the  sources,  issues,  timeframes  and 
other  pertinent  factors  relating  to 
grievances  received."  The  Department 
does  not  wish  to  develop  specific  format 
and  content  requirements  for  these 
reports;  the  governing  authority  and 
Advisory  Council  should  identify  this 
for  themselves. 

Section  51. 25(bU4) 

Responsive  to  concerns  by 
Department  staff  that  prospective 
clients,  clients  or  persons  denied 
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representatioB  receive  prompt 
notification  about  the  ^evance  policy 
and  the  progress  being  made  on  their 
grievance,  the  Department  has  added  a 
requirement  that  the  P&A  system 
establish  as  part  of  its  grievance 
procedures  timetables  to  ensiue  prompt 
notification. 

Section  51^6    Conflicts  ofJnteregt 

A  small  number  of  conmienters 
suggested  rewording  the  section  as 
follows:  "further,  conflicts  of  interest 
should  consider  the  extent  to  which  an 
individual's  personal  or  political 
allegiances  may  inhibit,  or  appear  to 
inhibit,  the  performance  of  a  position  or 
its  attendant  duties  in  the  best  interests 
of  persons  with  a  mental  illness."  While 
the  Department  appreciates  the  general 
concern  being  raised,  it  would  not  be 
useful  for  a  Federal  regulatiiHi  to 
address  such  a  consideration.  The  P&A 
systems  may  develop  personnel  policies 
t^ch  consider  the  extent  to  which  an 
individual's  experience  contributes  to 
the  promotion  and  advocacy  of 
individual  rights. 

Section  51J27    T^taning 

One  commenter  suggested  that 
training  should  be  limited  to  topics 
consistent  tvith  carrying  out  activities 
under  the  Act  The  Department  agrees 
and  believes  that  the  language  of  the 
regulation  as  stated  sufficienUy 
communities  this.  However,  responsive 
to  demonstrated  need  and  repeated 
requests  from  P&A  system  stafSars,  and 
in  conformity  with  ADD,  the 
Department  has  included  under  (c)  a 
specffic  type  of  training  thought  to  be 
essential  to  the  effective  implementation 
of  P&A  system  activities,  namely 
trainins  to  conduct  full  investigations. 

Another  respondent  felt  that  the 
system  should  be  obligated  to  budget 
and  provide  support  for  training  as 
necessary  to  meet  the  established 
priorities.  The  Department  responds 
that  the  system  is  required  to  have  a 
staff  "which  is  trained  or  being  trained" 
and  sets  aside  "not  more  than  10 
percent  of  its  allotmmt  to  spend  on 
technical  assistance  and  training."  The 
Department  believes  that  training  for 
staff  is  obligatory  but  that,  for  the  most 
part,  the  nature  of  such  training  should 
be  determined  by  the  system  to  meet 
individual  staff  needs  and  any  special 
foci  of  its  annual  goals  and  objectives. 
Additionally,  the  Department  has  added 
language  at  51.23(c)  requiring  that  the 
advisory  council  be  provided  fiscal  data 
on  the  amount  expended  and  projected 
for  training  of  each  the  advisory  council, 
governing  board  and  staff. 

Several  respondents  asked  that  the 
regulations  require  that  &milies  and 


consumers  be  involved  in  training  and 
that  such  individuals  also  be  involved 
in  the  pluming  and  implementation  of 
training  for  PAIMI  advocates.  The 
Department  responds  that  the  use  of 
individuals  with  mental  illness  or 
family  membera  of  such  individuals  can 
be  extremely  valuable  resoiirces  for 
PAIMI  training  but  does  not  wish  to 
require  this  by  r^ulation. 

One  commenter  felt  thattrainingon 
wwking  with  families  shoidd  be 
extoaded  to  all  support  personnel 
working  in  the  system.  The  Department 
will  not  require  this  but  urges  P&A 
systems  to  provide  all  necessary  training 
to  individual  staff  based  upon  an 
ongoing  assessment  of  their  needs. 

Counter  opinions  felt  that  mandating 
specific  kinds  of  training  creates  an 
intolerable  sitiiation  for  P&A  systems 
with  minimal  resources  and  suggested 
that  the  language  in  paragraphs  (a)  and 
(b)  be  eliminated.  The  Department 
responds  that  this  specific  training  is 
mandated  by  the  Act  and  believes  that 
there  is  justifiable  cause  for  requiring  it 
The  Dejpiartment  believes  that  every 
system  emplojree  should  be  provided 
with  such  training  and  that  it  is 
appropriate  to  require  specialized 
training  or  "refresher"  training  as 
necessary. 

Sections  51 .23-51 30    Reserved 

Subpart  C— ProtectkMi  and  Advocacy 
Services 

Section  51 .31    Conduct  of  Protection 
and  Advocacy  Activities 

Section  5131(a) 

A  faw  commenters  recommended  that 
language  on  use  of  appropriate 
techniques  and  remedies,  which 
originally  appeared  in  section  51.32(a), 
would  be  more  appropriate  as  an 
introduction  to  this  section.  The 
Department  agrees  add,  in  conformity 
with  ADD  regulatory  structure,  has 
moved  this  language  to  51.31(a).  Also, 
in  response  to  commenters'  suggestions 
in  the  definition  section  that  the  term 
"violation  of  rights"  be  added  whenever 
"abuse"  and  "neglect"  are  used,  the 
Department  added  language  in  this 
section  indicating  that  appropriate 
remedies  may  be  used  to  address  abuse,  . 
neglect,  or  violation  of  r^ts. 


advocacy  services.  PftA  system  efforts 
shoidd  augment  current  services  and 
not  duplicate  them.  The  Department 
notes  that  in  having  an  assurance  that 
forbids  the  State  from  using  Federal 
funds  to  supplant  the  level  of  non- 
Federal  funds,  it  effectively  requires 
augmentation.  (See  section  51.S(d).) 
Also,  the  Department  notes  that  the 
requirement  iar  annual  priorit]Lsetting 
necessitates  coordination  with  other 
advocacy  ^oups  and  is  accomplished, 
in  part,  by  requesting  and  responding  to 
public  commentary.  The  Secretary 
further  requires  that  annual  reports  of 
the  PAIMI  program  identify  other 
groups  with  whom  it  worked 
cooperatively  on  activities.  Ongoing 
coordination  and  collaboration  is         ~ 
absolutely  encouraged  by  the 
Department 

To  conform  with  ABD  regulations,  the 
Department  has  added  a  requirement 
that  no  policy  or  practice  shall  be 
implemented  by  the  P&A  system  that 
restricts  the  remedies  whidi  m^  be 
sought  on  behalf  of  individuals  with 
mental  illness.  This  is  to  ensure  that  a 
P&A  system  use  all  the  remedies,  e.g., 
administrative  and  legal,  it  has  avaiU^ito 
to  redress  complaints  brought  by  clients. 

Section  51.31(c) 

Many  commenters  strongly  supported 
the  requirement  that  the  PAIMI  program 
establish  an  "ongoing  presence"  in 
residential  mental  hralth  care  facilities, 
but  one  respondent  wanted  it  made 
clear  that  fitcilities  have  no  obligation  to 
provide  office  space,  telephones,  or 
other  financial  support  to  the  system. 
The  Department  responds  that  the 
regulatory  lang\iage  does  not  imply  any 
such  obligations.  The  Department 
encourages  the  regular  appearance  »"<^ 
presence  in  facilities  by  PAIMI 
advocates  but  does  not  necessarily 
intend  that  on-site  offices  be 
maintained.  However  it  is  expected  that 
facilities  will  provide  space  for 
unaccompanied  private  conversations 
with  residents  and  clients. 


Section  51. 31(b)  > 

Several  commenters  believed  that  the 
regulations  did  not  direcUy  address  the 
potential  for  redundance  with  other 
stetewide  advocacy  programs  and  felt 
that  the  PAIMI  program  should  be 
required  to  coordinate  and  collaborate 
with  any  esteblished,  Steta-funded 
agency  providing  patient  rights 


Section  51. 31(dXl) 

One  commenter  suggested  that  this 
section  esteblish  consistent  policies 
regarding  access  to  day  rooms,  living 
quartere,  and  treatment  areas.  The 
Departmeitf  responds  that  this  section 
includes  interactions  with  residents  or 
staff  in  all  areas  of  facilities  used  by  or 
accessible  to  residents.  To  ensure  this, 
the  Department  will  insert  the  phrase 
"all  areas  of  the  fecility  which  are  used 
by  residents  or  are  accessible  to 
residents"  in  sections  51.42(b)  and  (c). 
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Section  51.31(e) 

Department  staff  recommended  that 
section  51.27(b)  regarding  training  for 
individuals  who  are  not  program  staff, 
contractors,  board  or  council  members 
be  moved  to  section  51.31  because  its 
content  is  more  appropriate  under  the 
conduct  of  P&A  activities.  This  has  been 
done.  A  respondent  felt  that  training  in 
self-andjneer-advocacy  skills  should  be 
provide<rby  the  P&A  system.  Self- 
advocacy  training  involves  teaching  the 
mental  health  consimier  skills,  and 
providing  support  and  assistance  to 
present  his  or  her  views  either  about 
perscKial  treatment  or  about  the  widw 
service  needs,  and  peer-advocacy 
training  involves  providing  mental 
health  consumers  with  skills  to  suppo^ 
and  assist  other  mental  health 
consumers  about  personal  treatment  or 
about  wider  service  needs.  The 
Department  agrees  tiiat  snch  training  is 
immensely  valviable  and  may  be 
provided  but  does  aot  wish  to  mandate 
it 

Section  51. 31tfl 

One  respondent  noted  that  this 
regiilatioo  appears  to  authorize  systemic 
advocacy  and  argued  that  P&A  system 
activities  should  be  limited  exclusively 
to  matters  of  abuse,  neglect  and  rights 
violations.  The  De(>artment  does  not 
agree.  PSlA  systems  are  clearly 
authorized  by  section  101(b)(2HA)  of  the 
Act  to  engage  in  systemic,  and  other 
types  of  advocacy  activities,  including 
the  pursuit  of  administrative,  legal  and 
other  appropriate  remedies  to  ensure 
that  the  rights  of  individuals  with 
mffpfa*!  illness  are  protected.  One 
commenter  believed  "that  not  enough 
attention  is  being  paid  by  the  Pl^ 
systems  to  Advocacy,"  that  persons 
with  mental  illness  need  advocates  who 
can  plead  for  their  just  causes  in  public 
forums  and  before  legislative  executive 
bodies  and  government  agencies,  and 
that  a  separate  section  should  be  added 
to  the  regulation  to  address  the 
advocacy  role.  The  Department  agrees 
thai  P&A  systems  shall  carry  out 
systemic  advocacy — those  efforts  to 
iniplmnent  changes  in  policies  and 
practices  of  systems  that  impact  persons 
with  mental  Ulness,  and  legislative 
activities — those  involving  monitoring, 
evaluating,  and  commenting  upon  the 
development  and  implementation  of 
Federal,  State,  and  local  laws, 
regulations,  plans,  budgets,  taxes  and 
other  actions  which  affect  persons  with 
mental  illness.  Legislative  activities  was 
addressed  under  section  51.6(b)  of  the 
NPRM,  but  has  been  moved  here 
because  the  Department  believes  that 
system  activities  related  to  monitoring. 


evaluating  and  commenting  on  the 
development  and  implementation  of 
Federal.  State  and  local  laws,  etc.,  fit 
more  appropriately  under  this  section 
on  conduct  of  P&A  activities.  The 
Department  has  also  added  language  at 
paragraph  (f)  requiring  P&A  systems  to 
address  systemic  activities. 

Section  51. 3Ug) 

A  number  of  respondents  asked  that 
the  regulations  clarify  that  a  probable 
cause  determination  of  a  PA^^  program 
may  be  based  on  information  obtained 
from  "monitoring  or  other  activities" 
and  that  this  be  understood  to  apply  to 
a  wide  range  of  similar  activities.  The 
Department  agrees  and  has  added 
lai^guage  about  "monitoring  and  other 
activities"  and  "general  conditions 
affecting  health  or  safety"  under  this 
paragraph. 

Section  51.31(h) 

This  section  was  added  to  ensure 
equal  applicability  to  PAIMI  programs 
and  to  conform  %vith  identical 
provisions  which  appear  in  the  DD  Act 
and  ADD  regulations.  This  requirement 
assiires  that  a  State  P&A  system  will  not 
be  hindered  by  State  personnel  or 
administrative  policies  in  carrying  out 
advocacy  activities. 

Section  51. 31(i) 

Two  commenters  asked  that  there  be 
a  provision  stating  that  State  laws  which 
grant  P&A  systems  greater  access  are  not 
superseded  by  the  Act.  The  Department 
agrees  that  where  State  laws  give  the 
system  greater  authority  than  these 
regulations,  such  laws  shall  prevail  and 
has  inserted  subsection  (i)  to  ensure 
equal  applicability  to  PAIMI  programs 
in  conformity  with  provisions  appearing 
in  the  DD  and  ADD  regulations.  Also, 
the  Department  has  inserted  language  to 
make  clear  that  State  law  must  not 
f^itnininh  the  authority  of  the  Act 

Section  51.32    Resolving  Disputes 

Section  51.32(a) 

For  clarity,  the  first  half  of  the  NPRM 
language  for  this  section  has  been 
moved  to  51.31(a)  The  remainder  of  the 
original  is  in  this  section. 

Section  Si. 32(b) 

One  commenter  argued  that  the 
phrase  "disputes  regarding  a  particular 
course  of  treatment"  should  not  be 
singled  out  from  other  disputes 
regarding  a  person's  rights,  particularly 
because,  und^  both  Federal  and  State 
law,  there  is  an  explicit  right  to  refuse 
treatment  under  certain  circumstances. 
The  Department  agrees  that  it  does  not 
appear  useful  to  specify  a  particular 


type  of  dispute  and  will  delete  the 
phrase. 

Another  commenter  noted  that  this 
provision  might  be  used  by  hospitals 
and  clinicians  to  require  P&A  systems  to 
demonstrate  that  negotiation  and 
mediation  had  been  initiated  and  had 
proven  unsuccessful  before  a  l^al 
action  or  even  a  formal  administrative 
complaint  could  be  initiated.  The 
Department  notes  that  under  pcuagraph 
(d)  the  system  has  the  authority  to  take 
action  when  it  believes  the 
administrative  process  is  not  resolving 
an  issue  within  a  reasonable  period  of 
time,  and  further  that  when  the 
situation  is  an  emergency,  the  system 
can  bypass  the  administrative  process. 
Further,  paragraph  (e)  states  that  the  Act 
"im|>oses  no  additional  burden 
respecting  exhaustion  of  remedies"  and 
that  the  intent  of  this  section  is  only  that 
nonadversarial  techniques  be  used  for 
resolution  "whenever  possible." 

Another  respondent  feared  that  the 
requirement  to  involve  fomily  memben 
might  discourage  or  prohibit  eligible 
individuals  bom  participating  in  a  legaL 
action.  The  Department  responds  that 
this  section  deals  only  with 
nonadversarial  processes.  The 
Department  notes  that  under  this 
subsection  family  members  have  the 
opportunity  to  participate  in 
negotiations;  however,  individuals  who 
are  not  under  guardiaiuhip  are  legally 
competent  to  decline  to  have  family  « 
members  involved. 

Section  51.32(c)  (d)  and  (e) 

A  number  of  commenters  disagreed 
with  the  provision  that  a  PAIMI 
pro-am  should  be  required  to  "exhaust 
all  administrative  remedies"  prior  to 
initiating  a  legal  action;  only  one 
respondent  encouraged  this 
interpretation.  One  conunenter 
suggested  that  this  requirement  had 
been  used  by  the  Office  of  Attorney 
General  as  a  tactic  to  delay  action  on 
cases:  "It  is  the  client  who  caimot  get 
swvices  and  whose  health  continues  to 
deteriorate  who  suffers  from  this 
process."  A  large  number  of 
commenters  recommended  that  the 
word  "all"  be  deleted,  arguing  that 
exhaustion  shoiUd  be  required  only  in 
circumstances  where  a  clear 
administrative  scheme  exists.  Othen  felt 
that  the  section  should  adopt  the 
general  principles  of  administrative  law 
which  relieve  a  party  of  the  need  to 
"exhaust"  when  such  action  would  be 
ineffective  or  futile.  It  was  further 
argued  that  this  regulation  could  be 
construed  to  impose  a  higher  burden  on 
P&A  systems  to  use  administrative 
remedies  and  that  the  last  sentence 
under  (a)  adequately  addresses  this 


Federal  Register  /  Vol.  62,  No.  199  /  Wednesday.  October  15.  1997  /  Rules  and  Regulations    53559 


issue  by  encouraging  P&A  systems  to 
use  negotiation,  conciliation,  or 
mediation  early  in  the  protection  and 
advocacy  process. 

The  Department  notes  that  the 
language  which  appeared  in  the  NPRM 
is  more  restrictive  than  intended  by  the 
Act;  the  phrase  "in  a  Federal  or  State 
coiut"  was  inadvertenUy  left  out  of  the 
phrase  following  "legal  action." 
Without  this  phrase,  it  might  appear  as 
though  any  kind  of  legal  action  would 
be  affected.  Since  it  is  not  intended  that 
this  requirement  uimecessarily  inhibit  a 
P&A  system  from  piusuing  le^  actions, 
the  phrase,  in  Federal  or  State  courts, 
has  been  reinserted.  In  addition,  the 
Department  has  added  phrases  under  (d) 
to  clarify  the  intent  that  no  additional 
burden  is  imposed  where  no 
administrative  remedies  exist  and  that  a 
system  is  permitted  to  seek  legal  action 
after  exhausting  administrative 
remedies.  The  Department  feels  that,  as 
amended,  the  regulation  is  reasonable, 
partiadarly  when  read  together  with  the 
sentence  which  addresses  the  issue  of 
"reasonable  time."  and  vdth  paragraph 

(d)  which  states  that  the  admonition 
does  not  apply  to  "any  legal  action 
instituted  to  prevent  or  eliminate 
imminent  serious  harm  to  an  individual 
with  mental  illness"  and  with  paragraph 

(e)  which  states  that  "the  Act  imposes 
no  additional  burden  respecting 
exhaustion  of  remedies."  For  piuposes 
of  clarity,  the  Department  has  added 
language  to  paragraph  (e)  requiring  that 
a  "system  shall  be  held  to  the  standard 
of  exhaustion  of  remedies  provided 
under  State  and  Federal  law." 

Section  51.33-51.40    Reserved 

PAA  Subpart  D—Aocew  to  Records, 
FadlitieB  and  Individuals 

Many  respondents  urged  that  the 
regulations  make  clear  tiiat  these 
requirements  supersede  all  State 
statutory  and  common  law  prohibitions 
concerning  P&A  system  access  to 
records  and  that  nothing  in  this  part 
should  be  construed  to  limit  the 
authority  of  a  P&A  to  gain  access  to 
records.  The  Department  responds  that 
State  law  must  not  Himini»h  the 
required  authority  of  the  Act  and  the 
P&A  system  may  exercise  its  authority 
under  State  law  where  the  authority 
exceeds  the  authority  required  by  the 
Act  This  requirement  is  set  forth  under 
51.31  "Conduct  of  P&A  Activities." 

Section  51.41    Access  to  records 

Section  51.41(a) 

For  purposes  of  clarity  and 
consistency,  the  section  ensuring  access 
to  records  by  all  authorized  agents  of  a 


system  has  been  moved  from  51.42(c)  in 
the  original  NPRM  and  inserted  here. 

Section  51.41(b) 

This  paragraph  vfaa  formerly  section 
(a).  All  commentary  submitted  in 
response  to  items  in  former  paragraph 
(a)  are  reproduced  here  as  applicable  to 
new  paragraph  (b).  The  definition  of 
"Probable  Cause"  which  formerly 
appeared  as  paragraph  (b)  in  the  NPRM 
has  been  moved  to  the  Definitions 
section  (51.2)  for  clarity  and  consistency 
and  in  response  to  many  requests. 

A  large  number  of  respondents 
believed  that  an  incident  of  abuse  or 
neglect  should  refer  not  only  to  a 
particular  individual,  but  also  to  general 
conditions  or  problems  that  affiect  many 
or  all  individiials  in  a  facility.  They 
argued  that  neither  the  Act  nor  case  law 
imposes  an  individual-specific  probable 
cause  requirement  The  Department 
agrees  and  has  provided  for  this  under 
conduct  of  P&A  activities  in  51.31(g)  by 
including  general  conditions  affecting 
health  or  safety  as  well  as  in 
51.41(b)(2)(iii)  by  including  that  a  P&A 
system  may  determine  that  an 
individual  with  mental  illness  "may  be" 
subject  to  abuse  or  neglect 

It  was  recommended  by  several 
conunenters  that  the  Department  require 
a  mandatory  time  frame  of  3  days  for  the 
release  of  records,  once  authorization 
has  been  obtained,  and  that  the  P&A 
system  be  granted  expedited  access — 24 
hours — ^in  certain  emergency  situations. 
They  reported  that  imcooperative 
bcilities  have  attempted  to  thwart  an 
investigation  by  "sitting  on"  the 
records.  The  Department  agrees  that 
access  must  be  provided  prompdy,  and 
has  inserted  this  in  the  regulation  under 
paragraph  (a).  The  Department  does  not 
wish  to  mandate  a  specific  time  frame 
for  release  of  records  but  notes  that 
Sections  51.32(c)  aiKi  (d),  which  permit 
the  system  to  seek  l^al  action  after 
exhausting  admiiustrative  remedies, 
apply  to  circinnstances  regarding 
disputes  concerning  the  delay  or  denial 
of  access  to  records. 

Section  51.41(bX2Ku) 

A  few  respondents  wanted 
clarification  on  whether  permission 
from  the  guardian  was  necessary  in 
order  for  a  P&A  system  to  access  the 
records  of  a  deceased  person.  They 
requested  affirmation  of  their 
imderstanding  that  a  P&A  system  may 
access  records  when,  under  State  law, 
the  relationship  between  a  deceased 
person  and  a  legal  representative/ 
guardian  terminates  at  death.  The 
Department  responds  that  access  to  the 
records  of  a  deceased  person  is 
governed  by  Stete  law. 


One  respondent  requested  that  the 
last  phrase  of  this  subparagraph  be 
revised  to  clarify  that  neither  Stete  nor 
"one  of  its  political  subdivisioiu"  may 
prohibit  access  to  records.  The 
Department  agrees  that  the  intent  is  to 
prohibit  denial  of  access  by  the  Stete  or 
by  any  of  ite  political  subdivisions 
where  there  is  probable  cause  and  the 
Stete  is  the  individual's  guardian,  and 
has  added  this  langxiage. 

Sections  51.41(bX3Xi)  (U)  and  (iu) 

Many  respondents  noted  that  these 
subsections  appear  to  require  that  the 
legal  representetive  actually  be 
contected  before  a  P&A  system  would  be 
allowed  to  take  independent  action. 
They  reported  their  experience  that 
legal  guardians  often  are  unavailable  for 
long  periods  of  time,  or  refuse  to 
communicate  with  the  P&A  system.  The 
Department  agrees  that  restricting  the 
ability  of  the  P&A  S3rstem  to  act  in 
circumstances  when  it  has  probable 
cause  to  believe  that  the  health  or  safety 
«f  the  individual  with  mental  illness  is 
in  serious  and  immediate  jeopardy  and 
the  legal  representetive  is  unavailable, 
would  compromise  the  intent  of  this 
subsection,  particularly  in  light  of 
subparagraph  (iii)  which  allows  the  PftA 
sjrstem  to  take  action  if  the 
representetive  has  filed  or  refused  to  act 
The  language  will  be  changed  to  reflect 
the  Department's  intent  that  the  system 
must  have  made  a  "good  faith  effort" 
but  that  contect  it  not  required.  P&A 
systems  should  be  able  to  document 
efforts  made  to  contact  the 
representetive  of  an  individual  and  that 
these  efforts  are  reasonably  calculated  to 
be  effective  in  notifying  the 
representative. 

Section  1.41(c) 

Many  respondraite  noted  that  to 
conduct  a  full  investigation,  a  P&A 
system  should  have  access  to  all  records 
whether  written  or  retained  in  another 
medium,  and  whether  draft  or  final 
docimient,  including  handwritten  notes, 
video  or  audio  tepe  recordings; 
electronic  files  or  photographs;  "daily 
happenings"  sheets  (changes  in  stetus. 
discharges,  ward  transfers):  policy  and 
procedures  manuals  maintained  by  a 
facility;  court  documents;  emergency 
room  records;  quality  assurance 
docimiente;  personnel  records;  records 
of  transporting  entities;  and  physical' 
and  documentary  evidence  reviewed 
with  related  investigative  finding*  It  is 
argued  that  without  an  opportunity  to 
review  information  from  various 
sources,  there  can  be  neither  a  full 
investigation  nor  a  determination  of 
whether  the  investigation  of  another 
agency  or  facility  was  sufficiently 
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thorough.  The  Department  agrees  that 
any  or  all  of  the  above-named  records 
may  be  considered  relevant  on  a  casa- 
by-caae  basis,  and  that  they  all  be 
considered  under  the  current  meaning 
of  "records."  The  Department  has 
incorporated  a  number  of  items  which 
clarify  the  intention  that  all  records-are 
to  be  accessible,  but  it  has  not  included 
every  single  example. 

One  commenter  was  concerned  that 
the  regulations  appear  to  allow  access  to 
records  w^ch  in  a  nimiber  of  States  are 
confidential  by  law.  This  individual 
argued  that  system  access  to  records 
should  be  granted  only  when  the 
reqiiest  is  in  compliance  with  the 
requirements  set  by  State  statutes. 
Another  felt  that  the  regulations 
exceeded  the  authority  provided  in  the 
statute  and  went  well  beyond  certain 
State  statutes  by  providing  access  to  in- 
house  incident  reports,  certification  and 
licensing  reports,  facility  self- 
assessment  reports,  and  financial 
records.  Another  felt  that  the  following 
records  should  be  exempt:  records  »i 

protected  by  the  attimiey-client 
privilege;  reports  prepared  by 
individuals  and  entities  performing 
certification  or  licensure  reviews; 
reports  prepared  by  professional 
accreditation  organizations;  and  related 
assessments  prepared  by  the  facility,  its 
staff,  contractors  or  related  entities.  The 
Department  does  not  agree.  It  is  clearly 
the  intent  of  the  Act  that  the  system 
have  full  access  to  "all  records  of  an 
individual"  pertaining  to  a  full 
investigation  of  a  report  or  complaint 
The  only  exception  noted  [Senate 
Report  102-114. 102nd  Congress,  1st 
Sess.  5, 1991]  is  the  Joint  Ckimmission 
on  Accreditation  of  Hospitals  Report — 
peer  review/medical  review  records.  In 
order  for  the  P&A  system  to  carry  out  its 
mandate  to  protect  the  rights  of 
individuals  with  mental  illness  and  to 
investigate  allegations  of  abuse  or 
neglect  in  public  and  private  facilities, 
they  must  be  empowered  to  access 
information  contained  in  all  records 
relevant  to  such  activities.  In  all 
circumstances  where  there  is  a  direct 
conflict  these  regulations  will  su{}er8ede 
State  law  unless  State  law  gives  greater 
access.  However,  the  Department  does 
not  intent  to  preempt  State  statutes  that 
protect  from  disclosure  the  records 
produced  by  medical  care  evaluation  or 
peer  review  coounittees.  In  addition, 
where  there  is  a  State  statute  that 
requires  certain  procedures  with  respect 
to  personnel  records,  the  Department 
expects  PatAs  to  follow  these 
procedures. 

Several  respondents  supported  the 
importance  of  including  records  which 
do  not  only  relate  to  the  individual  who 


is  the  object  of  a  full  investigation  and 
felt  it  particularly  important  that  the 
decision  regarding  which  records  are 
relevant  be  at  the  sole  discretion  of  the 
system. 

The  Department  agrees  that  the  P&A 
system  shall  have  "reasonable  access" 
to  all  "relevant"  records. 

In  order  to  be  consistent  with  the  Act 
at  section  10S(a)(4)  that  provides  that  a 
PftA  shall  "have  access  to  all  records 
of — any  individual,"  and  the  DD 
regulations,  the  Department  has  inserted 
the  word  "individual"  before  records  in 
paragraphs  (c)  and  (c)(1).  Several 
commenters  reconunended  that  the 
system  representatives  be  authorized  to 
access  records  which  are  not  in  the 
actual  possession  of  the  fiacility  but 
which  are  relevant  to  a  full 
investigation.  The  Department  agrees 
that  the  intent  of  the  Act  is  to  enable 
system  access  to  all  relevant  records  and 
will  insert  language  tmder  (c)(1)  to 
eosiue  access  to  records  maintained  by 
or  in  the  possession  of  the  provider's 
agency  or  stored  or  maintained  by  any 
odier  entities  (whether  or  not  such 
entities  actually  produced  the  records). 
In  obtaining  such  records,  the  system 
shall  ensure  that  it  has  obtained 
appropriate,  and  specific,  consent 
consistent  %irith  the  requirements  of 
section  105(a)(4)  of  the  Act.  Also,  the 
P&A  shall  request  of  facilities  that  in 
requesting  records  from  service 
providers  or  other  facilities  on  residents 
that  they  indicate  in  the  releiue  form  the 
records  may  be  subject  to  review  by  a 
system.  This  language  has  been  inserted 
in  paragraph  (c)(1). 

Section  51.41(cX2Xiv) 

Several  respondents  requested  that 
the  following  information  and  records 
also  be  identified  as  accessible  to  the 
P&A:  supporting  information  relied 
upon  in  creating  a  record,  including  all 
information  and  records  used  or 
reviewed  in  preparing  reports  of  abuse, 
neglect,  injury  or  violations  of  rights 
such  as  records  which  describe  persons 
who  were  interviewed,  physical  and 
documentary  evidence  that  was 
reviewed,  and  the  related  investigative 
findings.  The  Department  agrees  and 
has  included  this  language  in  (c)(2)(iv) 
except  that  violations  of  rights  are 
covered  only  to  the  extent  that  they  fall 
into  the  definition  of  abuse. 

Section  51.41(d) 

Two  commenters  believed  that  the 
authority  to  access  the  records  of  any 
persons  who  might  have  knowledge 
about  alleged  abuse  or  neglect  should  be' 
included  under  Access  to  Records.  The 
Department  agrees  but  notes  that  P&A 
systems  should  have  only  "reasonable 


access"  to  such  records  and  that  access 
to  records  of  facility  service  recipients 
be  consistent  with  sections  105  and  106 
of  the  Act.  The  Department  has  moved 
this  section  from  51.42(a)(3)  to  51.41(d). 
What  previously  was  (d)  shall  now  be 
(e). 

Section  51.41(e) 

Two  respondents  mentioned  that 
allowing  a  facility  to  charge  fees  for 
copying  records  imposes  a  financial 
strain  on  the  P&A  systems  and  asked 
that  the  regulations  set  limits  to  control 
these  costs.  In  addition,  they  request 
that  the  regulations  clarify  that  the 
system  has  the  right  to  obtain  and  copy 
the  actual  records  and  not  only  to 
"inspect"  records  on  site  at  the  Cacility. 
The  Department  does  not  which  to 
specify  fee  limitations,  however,  it  notes 
that  the  P&A  system  may  not  be  charged 
more  than  is  "reasonable"  according  to  __ 
prevailing  local  rates,  and  certainly  not   • 
a  rate  higher  than  that  charged  any  other 
service  provider.  Nothing  shall  prevent 
a  system  from  negotiating  a  lower  fee  or 
no  fee.  The  Department  agrees  that  these 
regulations  do  authorize  Oie  P&A  system 
to  have  access  to  the  actual  records  and 
to  make  copies;  simply  allowing  a 
system  to  "view"  or  "inspect"  records  is 
not  siifficient.  Because  of  the  insertion 
of  (c)  noted  above,  the  Department  has 
moved  this  section  to  51.41(e). 

Section  51.42    Access  to  Facilities  and 
residents 

Section  51.42(a) 

For  clarity,  Uiis  section  has  been 
moved  from  (c)  to  (a)  where  the 
Department  felt  it  more  appropriate. 

Section  51.42(b) 

All  comments  received  responsive  to 
section  (a)  as  published  in  the  NPRM 
are  addressed  here  under  (b). 

One  respondent  mentioned  that  it 
would  be  helpful  if  the  regulations 
clarified  that  children's  facilities  are 
also  covered  by  the  access  and 
confidentiality  of  information 
provisions.  Access  is  often  held  up  by 
providers  until  the  P&A  system  can 
convince  them  of  the  requirement  that 
all  records  and  information  are 
confidential.  The  Department  responds 
that  children's  care  and  treatment 
facilities  are  covered  by  these 
regulations  and  that  the  confidentiality 
requirements  also  apply. 

On  commenter  argued  that  the 
regulation  should  require  mandatory 
access  for  conducting  full  investigations 
of  abuse  or  neglect.  The  Department 
responds  that  "reasonable  access"  is 
sufficient  and  means  during  all  hours 
and  shifts  and  not  only  on  week  days 
during  facility  "business  hours."  Access 
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should  be  as  prompt  as  necessary  to 
conduct  full  investigations  of  abuse  and 
neglect  when  an  incident  has  been 
reported  to  the  system  or  when  the 
system  has  determined  probable  cause. 

Two  conunentOTs  believed  that  the 
authority  to  access  the  records  of  and 
interview  any  persons  who  might  have 
knowledge  about  alleged  abuse  or 
neglect  is  too  broad.  The  Department 
agrees  in  part  that  the  authority  is  too 
broad  pertaining  to  records,  but  not  to 
interviews.  The  Department  believes 
that  the  P&A  has  reasonable  access  and 
authority  to  inteview  and  examine  all 
relevant  records  of  any  fecility  service 
recipient  (consistent  with  section  105  of 
the  Act)  or  employee.  The  phrase  "other 
person  who  might  have  knowledge  of 
.  the  alleged  abuse  or  neglect"  was 
deleted  from  this  paragraph.  Othws 
urged  that  this  authorify  also  be 
included  in  the  Access  to  Rectnds 
provisions  imder  section  51.41.  The 
Department  agrees  and,  with  the  caveats 
noted  above,  moved  this  authority  to 
51.41(d).  Also,  the  Department  added 
language  to  section  51.42(b)  in 
coi^rmify  vdth  the  DD  regulations 
indicating  that  as  part  of  the  access 
authorify,  the  P&A  has  the  opportimity 
to  interview  any  fecilify  service 
recipient,  employee  or  other  persons. 
Several  commenters  suggested  that 
P&A  systems  should  not  be  required  t(^ 
provide  notice  to  a  fecilify  that  they  are 
going  to  come  to  that  fecilify  to 
investigate  an  incident,  and  further,  that 
P&A  systems  should  be  able  to  appear 
unannounced  at  a  fecilify  to  investigate 
any  report  that  is  regarded  as  an 
emergency.  The  Department  responds 
that  the  regulations  do  not  require 
notice  to  be  given  a  fecilify  in  advance 
of  an  investigation,  but  that  in 
nonemergency  instances  such  notice  is 
reasonable.  The  Department  agrees  that 
in  cases  where  a  system  believes  tliat  an 
individual  with  mental  illness  is,  or 
may  be,  in  imminent  danger  of  serious 
harm,  the  system  should  investigate  as 
quickly  as  possible  and  that,  as  written, 
the  regulations  do  provide  for  prompt 
access. 

Many  commenters  felt  that  P&A 
systems  should  have  the  right  to  access 
facilities  "whenever  necessary"  to 
investigate  alleged  incidents  of  neglect 
and  abuse.  They  maintained  that 
reasonable  access  means  access  "at  any 
and  all  times  necessary"  to  conduct  a 
full  investigation  of  an  incident,  that  the 
determination  of  "reasonableness" 
should  reside  with  the  P&A  system,  and 
the  facilify  should  be  required  to  give 
access  on  request  If  the  facilify  wishes 
to  contest  the  "reasonableness,"  they 
should  be  authorized  to  do  so  only  after 
the  access  has  been  granted,  not  before. 


The  Department  does  not  agree  that  the 
P&A  systmn  should  have  access  at  ALL 
times,  but  does  accept  the  argument  that 
access  be  granted  "all  times  necessary 
*  •  •  "  to  conduct  a  full  investigation, 
and  particidarly  when  the  system  has 
determined  "probable  cause"  that  there 
is  or  may  be  imminent  danger  of  serious 
abuse  or  neglect  of  an  individual  with 
mental  illness.  In  addition,  51.42(c) 
provides  for  access  to  fecilify  residents 
and  to  programs  "at  reasonable  times, 
which  at  a  minimum  shall  include 
normal  <working  hours  and  visiting 
hours."  Access  should  not  be  limited 
only  to  business  hours  diuing  week- 
days, and  should  be  to  all  areas  used  l^ 
residents  or  accessible  to  residents. 
Access  is«£krded  the  system  imder  this 
section  at  (c)(2)  in  order  to  monitor 
compliance  with  respect  to  the  rights 
and  safefy  of  residents.  Finally,  the 
Department  has  inserted  the  definition 
of  "Full  Investigation"  to  mean  the 
"  *  *  *  access  to  fecilities,  clients  and 
records  authorized  under  Uiese 
regulations  that  is  necessary  for  a  P&A 
system  to  make  a  determination  about 
whether  an  allegation  of  abuse  or 
neglect  is  taking  place  or  has  taken 
place." 

Several  respondents  wished  the 
legulations  to  include  a  requirement 
that  fecilify  residents  be  provided  with 
the  name,  address,  and  telephone 
number  of  the  P&A,  imcensored  access 
to  writing  materials,  and  private  access 
to  a  telephone,  for  contacting  the  P&A. 
The  Department  agrees  that  such 
conditions  are  reasonable  and  it  shall  be 
considered  applicable  in  this  section 
under  paragraph  (c)(1),  as  revised. 
-   Two  commenters  believed  that  the 
authorify  to  monitor  compliance  with 
patient  rights  is  too  broad.  The 
Department  disagrees;  monitoring 
compliance  with  patient  rights  is  an 
oppoftunify  to  prevent  incidents  from 
occurring  and  to  ensure  that  facilify 
staff,  as  well  as  residents,  understand 
what  their  rights  are. 

Several  respondents  recommended 
that  P&A  access  not  be  hindered  by 
fecilities  through  requirements  that 
monitorii^,  training,  tours  or  othm 
activities  at  the  fecilify  take  place  only 
with  advance  notice  or  in  the  presence 
or  company  of  feciUfy  staff.  Such 
practices  deny  the  P&A  system  the 
abilify  to  monitor  for  health,  safefy  or 
environmental  violations,  or  to  otMwve 
the  general  living  conditions  of  the 
residents. 

One  respondent  suggested  that,  in  the 
case  of  an  actively  aggressive  resident, 
the  P&A  staff  should  be  permitted  to 
observe  the  client  from  a  safe  distance 
to  verify  the  situational  need.  It  was 
suggested  that  the  P&A  system  be 


permitted  to  observe  the  client  privately 
with  the  seclusion  door  open,  to  vrait 
imtil  the  aggressive  behavior  has 
stepped,  and  to  reschedule  a  visit  at  a 
time  mutually  agreeaUe  to  the  parties, 
but  not  later  than  48  hours  and  if  the 
client  is  placed  on  one-to-one 
supervision,  P&A  staff  should  be 
permitted  to  observe  or  otherwise  verify 
the  behavior  which  calls  for  such 
supervision. 

The  Department  responds  that  the 
intent  of  die  regulaticms  is  to  ensure  that 
P&A  ^FStems  have  full  unaccompanied 
access  to  residents  and  to  all  areas  of  the 
fecilify  accessible  to  residents.  In  the 
interest  of  safefy,  access  to  certain 
nonpublic  areas  or  to  certain  residents 
may  be  restricted  by  the  fecilify  but  only 
in  accordance  «irith  the  procedures 
stipulated  in  section  51.43  (Denial  m 
Delay  of  Access).  The  procedure  for 
observation  seems  reasonable  but  the 
Department  does  not  wish  to  provide 
detailed  guidance  in  this  instance  for 
the  conduct  of  P&A  system  activities. 
Policies  and  procedures  should  be 
developed  by  eech  P&A  system  itself  to 
guide  and  coordinate  advocacy 
activities. 

One  respondent  suggested  that  the 
fecilify  should  make  P&A  literature, 
which  explains  P&A  system  services 
and  the  r^ts  of  the  residents  under  the 
Act  and  other  laws,  available  to 
residents  and  to  legal  guardians.  Such 
materials  should  be  made  available 
upon  admission  to  the  fecilify  and  at 
r^ular  intervals  (at  least  quarterly) 
thereafter.  The  Department  agrees  that 
such  literatiue  should  be  available  but 
cannot  require  facilities  to  do  so.  The 
Department  notes  that  the  P&A  systems 
are  to  establish  an  ongoing  presence  in 
the  fecilify  and  are  authori^d  in  this 
section  under  (c)(1)  to  provide 
Infonnation  to  residents. 

Section  51. 42(d) 

Several  commenters  suggested  that 
paragnph  (d)  be  modified  to  specifically 
include  persons  who  have  legal 
guardians  or  conservators,  arguing  that 
the  definitfon  should  be  as  expansive  as 
possible  in  order  to  meet  the  clearly 
delineated  purpose  of  the  Act  One 
suggestsd  that  the  regulations  specify 
that,  in  response  to  a  request  for 
assistance  from  a  minor  or  from  an 
individual  with  a  legal  guardian,  the 
P&A  system  may  respond  by  visiting  the 
requester,  but  may  not  institute  fonnal 
negotiations.  The  Department  agrees  , 
that  such  is  the  case  and  has  added 
language  to  clarify  that  P&As  have 
access  to  persons  who  have  legal 
guardians,  including  both  adults  and 
minors,  regardless  of  whether  there  is  a 
State  or  local  law  or  regulation  which 
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restricts  access  to  minon  and  adults 
with  legal  guardians.  The  Department 
has  become  award  of  several  situations 
where  a  state  or  local  requirement  stood 
as  an  impediment  to  providing  general 
information  to  individuals  or 
monitoring  general  conditions  of 
facilities,  hi  these  situations,  the 
fiK3liti>>s  aig[ued  that  the  P&A  could  not 
have  any  formal  access  to  such 
individuals  prior  to  obtaining  consent 
from  the  individtial's  guardian  or 
conservator.  In  the  Department's  view 
this  prevents  the  PltAs  firom  carrying 
out  their  statutorily  mandated  duties,  by 
preventing  them  firom  speaking  v.  ith, 
and  monitoring  conditions  a^ecting  the 
safety  of.  individuals  who  have  iegpl 
guardians— including  minors. 
Accordingly,  the  Department  intends 
that  these  regulations  shall  preempt  any 
State  or  local  laws  and  regulations 
which  prohibit  access  to  such 
individiials  without  obtaining  consent 
from  the  guardians  and  has  added  such 
language  at  51.42(e).  The  Department 
notes,  hov^ever,  that  the  P&A  system 
may  take  no  action  on  behalf  of 
individuals  with  legal  guardians  br 
conservators  without  appropriate 
consent,  except  in  emergency  situations 
as  disciissed  above.  In  aU  cases,  the 
Department  encourages  facilities  to 
provide  general  notice  to  guardians 
regarding  the  responsibilities  of  the  Pl^ 
system,  and  inform  them  that  it  is 
possible  that  the  P&As  may  speak 
informally  with  residents  regarding 
their  rights  as  well  as  conditions 
affecting  their  health  or  safiaty.  Also,  die 
Department  has  inserted  into  this 
paragraph  the  requirement  that  the  PftA 
shall  make  every  effort  to  ensure  that 
the  parents  of  minors  or  guardians  of 
individuals  in  the  care  of  a  bqillty  are 
informed  that  the  system  will  be 
monitoring  activities  at  the  facility  and 
may  in  the  course  of  such  monitoring 
have  access  to  the  minor  or  adult  with 
a  legal  guardian.  , 

Although  the  regulations  address  the 
issue  of  privacy,  many  respondents  folt 
that  they  should  be  strengthened  to 
ensure  private  communications  and 
unaccompanied  access  to  clients, 
without  having  to  provide  a  justification 
to  the  &cility.  It  is  felt  that  only  by 
frequent  personal  contact,  without  the 
presence  of  institutional  staff,  can  the 
P&A  system  effectively  carry  out  its 
mission  of  protecting  the  rights  and 
safiBty  of  residents,  llie  Department 
agrees  that  private  and  unaccompanied 
access  to  clients  and  other  residents 
should  be  provided  and  that,  if  denied, 
justification  should  be  required  under 
51.43.  The  regulations  incorporate  a 
provision  which  specifies  that  the 


system  generally  shall  be  permitted 
unaccompanied  access  to  meet  and 
communicate  privately  with 
individuals,  informally  or  formally, 
without  the  presence  of  facility  staff. 

Section  51. 42(f) 

In  response  to  Department  comments 
section  51.44  Access  to  Federal  facilities 
and  records  in  the  original  NPRM  has 
been  moved  here.  This  change  is  to 
consolidate  access  requirements 
regarding  facilities  and  records. 

Severu  commenters  argued  that  there 
is  no  reason  to  differentiate  Federal 
from  State  facilities  and  that  this  section 
be  deleted.  One  commenter  suggested 
that  the  section  be  reworded  to  read:  "a 
system  providing  representation  to 
individuals  with  mental  illness  in 
Federal  facilities  shall  be  accorded  the 
same  rights  and  authority  accorded  to 
that  system  in  other  public  and  private 
facilities."  The  Department  disagrees. 
Principles  of  statutory  interpretation 
require  that  Federal  facilities  be 
excluded  if  not  specifically  included. 
Congress  clearly  intended  that  there  be 
a  differentiation.  The  regulatory 
language  is  taken  exacdy  from  the  1991 
amendments  to  the  Act  and  the 
Department  has  no  justifiable  reason  to 
change  it  through  regulation. 

Section  51 .45    Denial  or  Delay  of 
Access 

The  title  of  this  section  has  been 
changed  to  accommodate 
recommendations  received  in  the 
commentary  regarding  delay  of  access. 

Several  commenters  argued  that  the 
section  on  denial  of  access  serves  no 
usefiil  pxirpose.  is  addressed  in  the 
Resolving  Disputes  section,  and  should 
be  deleted.  The  Department  does  not 
agree.  Commenters  expressed  concon 
that  this  section  would  routinely  invite 
denial  or  delay  of  access  by  facilities. 
The  Department  understands  the 
concern,  but  responds  that  if  and  when 
access  is  denied  to  records,  facilities 
and  residents,  it  is  critical  that  the  P&A 
be  protected  from  dealing  with  lengthy 
denial  processes;  therefore,  this  section 
requiring  that  a  facility  provide  a 
prompt  written  justification  when 
denying  access  will  remain. 

It  was  argued  by  several  respondents 
that  P&A  systems  should  not  have  to 
provide  any  justification  of  their  need  to 
access  the  name,  address  and  phone 
number  of  guardians,  conservators  or 
other  legal  representatives  and  that 
system^  should  have  easy  access  to  such 
information.  If  access  is  denied,  the 
commenters  recommend  that  the  faciliQr 
be  required  to  provide  written 
justification  for  the  denial  as  promptly 
as  possible,  and  no  longer  than  three 


days.  The  Department  agrees  that  the 
system  has  no  requirement  to  provide 
justification  concerning  their  need  for 
access  to  information  regarding 
guardians,  conservators  or  legal 
representatives  and  that  this 
information  should  be  provided 
promptly.  The  regulation  includes  the 
word  "prompt."  but  the  Department 
feels  that  a  time-specific  definition  of 
"promptness"  is  not  a  mattn  for 
regulation. 

Some  commenters  allied  that 
facilities  often  deny  unaccompanied 
access  to  a  resident  whep  the  authorized 
mental  health  professional  determines  it 
"necessary  for  treatment  purposes;" 
they  argue  that  such  denial  oi  access 
should  be  allowed  only  for  specified, 
limited,  and  reasonable  periods  of  time, 
and  that  the  reasons  for  it  should  be 
noted  in  the  resident's  treatment  plan. 
Additionally,  they  wanted  the  P&A 
systmn  to  be  provided  docimientation  in 
writing,  to  include  the  reasons  for  the 
denial  of  access  to  the  resident  Others 
believed  that  a  mental  health 
professional  should  never  be  able  to 
deny  an  individual  with  mental  illness 
access  to  their  attorney.  The  Department 
notes  these  concerns  and  responds  that 
all  denials  of  access  are  subject  to  the 
conditions  of  this  subsection. 

Section  51.45    Confidentiality  of 
Pfotection  and  Advocacy  System 
Records 

For  purposes  of  clarity,  this  section 
vfiW  apply  to  all  records  maintained  in 
the  possession  of  the  system,  and  not 
only  to  "client"  i^oords.  The  word 
"Client"  has  been  dropped  from  the 
tide. 

Two  conunenters  noted  that  the 
confidentiality  requirements  proposed 
in  this  section  are  inconsistent  with 
parallel  requirements  applicable  under 
the  DD  Act  and  the  Protection  and 
Advocacy  for  Individual  Rights 
program.  The  argument  which  these 
respondents  made  was  that  Congress 
intended  that  the  parallel  requirements 
of  the  three  programs  be  applied  in  a 
consistent  manner.  The  Department 
agrees  and  has  made  changes  to  these 
jt^gulations  to  conform  v^th  the  ADD 
regulatory  language  to  establish  uniform 
requirements. 

Others  asked  that  these  requirements 
be  applicable  both  to  persons  whom  the 
system  views  as  its  "client"  and  to 
persons  who  have  merely  been  provided 
general  information  or  technical 
assistance  by  the  system.  The 
Department  agrees  and  has  added 
language  under  subparagraph  (aKlXil) 
and  (3)  of  this  section. 

One  commenter  believed  that  a 
person  or  entity  receiving  information 
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from  a  P&A  system  should  be  advised  of 
its  confidential  nature.  This  is 
particularly  important  when  such 
information  is  being  released  to  third 
patties.  All  clients  should  be  told  prior 
to  consenting  to  release  information  that 
it  may  be  disclosed  to  third  parties  in 
certain  instances.  The  Department 
responds  that  these  regulations  require 
each  P&A  system  to  establish  such 
poUcies  with  regard  to  release  of 
information  concerning  clients  and  has 
addressed  this  imder  sections  51.45 
(a)(2)  and  (a)(3). 

One  commenter  stated  that  the 
principles  of  attorney-client  privilege 
should  generally  govern  P&A  system 
confidentiality  reqiurements.  Such 
requirements  shotild  include  a 
provision  that  the  confidentiality 
requirements  extend  not  just  to  clients, 
but  to  anyone  who  contacts  a  P&A 
system  seeking  advice  or  assistance.  The 
Department  agrees  and  has  included 
regulatory  language  to  address  this 
under(a)(l)(ii)and(3). 

One  commenter  believed  that  section 
106(a)  of  the  Act  was  intended  to  ensure 
that  the  system  mnintaJTi  the 
confidentiality  of  records  in  compliance 
with  applicable  State,  Federal,  and  local 
laws  and  wdth  the  rules  of  any  involved 
organization  or  institution  which  has 
legal  responsibility  for  the  records.  The 
actual  langiuige  of  that  sections  states 
that  "an  eligible  system  which  *  *  * 
has  access  to  records  which,  imder 
Federal  or  State  law,  are  required  to  be 
maintained  in  a  confidential  manner  by 
a  provider  of  mental  health  services 
shall  *  *  *  maintain  the  confidentiality 
of  such  records  to  the  same  extent  as  it 
required  of  the  provider  of  such 
service."  The  Department  has  inserted 
"under  Federal  or  State  laws"  at  (a)(l)(i) 
in  this  section  to  dartfy  the  issue.  Tlie 
Department  requires  that  the  highest 
standards  of  confidentiality  be 
maintained  so  that  all  parties  are 
assured  of  and  have  confidence  in  the 
security  of  the  confidentiality  of  any 
records  released  to  the  P&A  system. 

Several  commenters  stated  that 
confidentiality  is  essential  and  that  the 
P&A  system  must  be  able  to  assure 
clients  and  informants  that  they  will  not 
reveal  information  about  their  cases  or 
identities  of  clients.  The  Department 
agrees  that  confidentiality  is  essential 
but  notes  that  a  system  may  not  provide 
complete  and  absolute  assurance  that  no 
confidential  materials  will  ever  be 
viewed  by  other  parties — albeit  under 
the  same  strictures  of  obligation  to 
confidentiality.  The  Department  has 
added  language  under  (a)(l)(iii)  and 
(a)(3)  in  conformity  with  ADD 
regidations,  to  keep  confidential  the 
identity  of  individuals  who  report 


incidents  of  abuse  and  neglect  and  of 
individuals  who  furnish  information 
that  forms  the  basis  for  a  probable  cause 
determination. 

For  purposes  of  clarity,  the  paragraph 
that  starts  after  (b)(2)  "For  purposes  of 
any  periodic  audit  •  •  •"  and  the 
following  paragraph  have  been  labeled 
paragraph  (c)  and  (d)  and  moved  to  the 
end  of  section  51.45.  One  respondent 
was  concerned  that  the  language  may  be 
interpreted  as  giving  investigative  and 
enforcement  agencies  access  to  client 
records  if  such  agencies  have  been 
called  in  to  investigate  a  complaint 
against  the  PIlA  system.  The 
Department  responds  that  these 
regulations  allow  excess  to  client 
records  in  very  limited  circumstances 
and  only  to  the  Department  and  other 
authorized  Federal  or  State  officials  for 
purposes  of  audit  or  for  monitoring 
sjrstem  compliance  vtrith  applicable 
Federal  or  State  laws  and  regidations. 
The  ptupose  of  obtaining  information 
from  client  files  is  to  determine  whether 
P&A  systems  are  spending  grant  funds 
appropriately.  Official  that  have  access 
to  such  information  must  keep  it 
confidential  to  the  mAyiTpmn  extent 
permitted  by  law  and  regulations.  In 
response  to  comments  received  and  to 
conform  with  the  ADD  regulations,  the 
Department  has  inserted  under 
paragraph  (c)  respecting  the  disclosure, 
under  certain  circumstances,  of 
confidential  information  to  Federal  and 
State  officials.  This  language  clarifies 
that  the  purpose  of  obtaining  personally 
identifiable  client  information  is  solely 
to  determine  that  P&A  systems  are 
spending  Federal  giant  funds  in 
conformity  with  the  Act  and  these 
regulations.  Langiiage  has  been  included 
to  indicate  that  officials  who  have 
access  to  such  information  must  keep  it 
confidential  to  the  maximum  extent 
permitted  by  law  and  regulations. 

One  commenter  had  concerns  about 
the  relationship  between  the 
confidentiality  provisions  of  these 
regulations  and  those  which  are 
applicable  to  alcohol  and  other  drug 
treatment  records.  The  Department 
notes  that  this  is  a  significant  issue  that 
is  beyond  and  outside  of  the  scope  of 
these  regulations  and  will  require 
resolution  within  the  context  of  42  CFR 
Part  2,  "Confidentiality  of  Alcohol  and 
Drug  Abuse  Patient  Records."  The 
conflict  arises  when  consent  cannot  be 
obtained  for  the  release  of  confidential 
information  either  because  the  person  is 
not  competent  and  does  not  have  a 
guardian  or  because  the  person  cannot 
be  located.  Under  such  circumstances 
the  P&A  system  would  have  to  petition 
the  courts  for  an  order  to  obtain  the 
records.  The  Department  has  no 


response  at  this  time  and  welcomes 
further  commentary  on  this  issue  for 
consideration.  Some  respondents  argued 
that  there  should  be  an  absolute  and 
clear  Federal  standard  of 
confidentiality,  one  which  does  not 
refer  to  rules  appUcable  to  mental  health 
service  providers  in  a  particidar  State. 
The  Department  responds  that  there 
currently  is  no  Federal  standard 
regarding  the  confidentiality  of  general 
medical  records.  Because  most  States 
have  statutory  requirements  governing 
confidentiality  of  patient  records,  the 
Department  does  not  wish  to  impose 
different  requirements  in  this  area. 

Section  51 .46    Disclosing  Informatioa 
Obtained  Fromji  Provider  of  Mental 
Health  Services 

Two  commentms  noted  the  error  in 
the  last  sentence  of  paragraph  (a)  which 
states  that  such  determination  shall  be 
provided  at  the  time  that  the  system's 
access  to  the  information  is  "denied." 
To  correct  this  error,  the  word  "granted" 
will  be  substituted  for  the  word 
"denied." 

InqMct  Analyais 

Executive  Order  12868 

Executive  Otdu  12886  reqidres  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities  ^ 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  An  assessment 
of  the  costs  and  benefits  of  available 
regulatory  alternatives  (including  not 
r^ulating)  demonstrated  that  the 
approach  taken  in  the  regulation  is  the 
most  cost*effective  and  least 
Imrdensome  while  still  achievii^  the 
regulatory  objectives. 

This  final  nile  implements  the  1991 
reauthorization  for  the  F^tection  and 
Advocacy  for  Mentally  III  individuals 
Act  of  1988  (Act)  42  U.S.C.  10801  et 
seq.).  The  regidations  provide  guidance 
on  the  implementation  of  authorized 
activities  P&A  systems  to  protect  and 
advocate  the  rights  of  individuals  with 
mental  illness.  These  are  final  rules  to 
implement  Tides  I  and  III  of  the  Act,  as 
amended.  Authorized  activities  include 
investigation  of  incidents  of  abuse  and 
neglect  and  the  piusuit  of  legal, 
administrative  and  other  appropriate 
remedies  to  ensure  the  protection  of  the 
rights  of  individuals  with  mental  illness 
in  facilities  providing  care  or  treatment 
The  regulations  provide  basic 
definitions  and  clarify  the  requirements 
of  the  Act 

The  Department  estimates  that  these 
regulations  will  not  result  in  additional 
cost  to  the  Federal  Government,  the 
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States,  universities  and  any  other 
organizations  to  which  they  may  apply. 

Regulatory  Flexibility  Act  of  1 980 

Consistent  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Ch.  6),  the 
Department  tries  to  anticipate  and 
reduce  the  impact  of  rules  and 
paperwork  requirements  on  small 
businesses.  For  each  rule  with  a 
"significant  economic  impact  on  a 
substantial  niunber  of  small  entities,"  an 
analysis  describing  the  rule's  impact  on 
small  entities  is  prepared.  The  primary 
impact  of  these  regulations  is  on  the 
States,  which  are  not  "small  entities" 
within  the  meaning  of  the  Act. 
However,  they  will  affect  small  private 
institutions  providing  services  to 
individiials  with  mental  illness.  This 
impact  will  be  minimal  in  that  the 


institutions  will  simply  be  subject  to 
review  at  no  cost  when  a  complaint  is 
made  against  them.  For  these  reasons, 
the  Secretary  certifies  that  these  rules 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwoii  Reduction  Act 

This  final  rule  contains  collections  of 
information  that  are  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13).  The  title, 
description,  and  respondent  description 
of  the  information  collection  are  shown 
below  with  an  estimate  of  the  annual 
reporting  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 


data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Protection  and  Advocacy  of 
Individuals  with  Mental  Illness — 42 
CFR  Subchapter  51— FINAL  RULE. 

Description:  Data  to  be  reported  are 
required  by  42  U.S.C.  10805  and  10821 
and  will  be  used  by  the  Secretary  to 
determine  grantee  eligibility  for 
allotments  and  to  evaluate  compliance 
with  the  Act  Additionally,  data  will  be 
collected  to  publish  annual  reports  that 
are  submitted  to  the  President,  the 
Congress,  and  the  National  Coimcil  on 
Disabilities  as  required  by  42  U.S.C. 
10824  of  the  Act  and  42  U.S.C.  6006  of 
the  DD  Act. 

Description  of  respondents:  Private 
and  public  grantees. 

Estimated  Annual  Reporting  Rtrden: 


Section  51J  Program 
Performance  Report: 

Part  t  ................. 

Part  II ................ 

(SublotaO 


Section  51 .8  Advisory  Coundi  Report  

Section  51.10  Remedial  Actions: 

Corrective  Action  Plan 

Imptefnenlation  Status  Report 

Section  51.23(c)  Reports,  materials  and  fiscal  data  to  Advisory  Counci 
Secfion  51 .2S<b)(2)  Grievance  Procedure  


Total 


Armual 

number  of 

respondents 


56 


56 

6 

6 

56 

56 


Annual 
frequency 


Average 

burden  per 

response 

(hours) 


33 

2 

05) 
10 

8 

2 
1 
£ 


Annual  tMjr- 
den  hours 


1,960 
560 

48 

36 
56 

28 


2,688 


In  compliance  with  Section 
3506(cK2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Substance 
Abuse  and  Mental  Health  Services 
Administration  is  providing  the  public 
with  the  opporttmity  to  conunent  on  the 
information  collection  requirements 
contained  in  this  final  rule.  In  order  to 
fairly  evaluate  whether  a  collection  of 
information  should  be  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  the  Paperwork  Reduction'  Act 
requires  that  we  solicit  comments  on:- 

•  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
ii^onnation  shall  have  practical  utility; 

•  the  acciuacy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information: 

•  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

•  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


Comments  on  the  Paperwork 
requirement  of  this  regulation  should  be 
sent  to:  Daniel ).  Chenok,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  10236, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

List  of  Subjects  in  42  CFR  Part  51 

Administrative  practice  and 
-procedure,  Grant  programs — health 
programs.  Grant  programs — social 
programs.  Health  recwds.  Mental  health 
programs.  Privacy.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  2. 1997. 
Doona  E.  Shalala, 

Secretary. 

Accordingly,  part  51  is  added  to  title 
42  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 


PART  51— REQUIREMENTS 
APPUCABLE  TO  THE  PROTECTION 
AND  ADVOCACY  FOR  INDIVIDUAtS 
WTTH  MENTAL  ILLNESS  PROGRAM 

51.1  Scope. 

51.2  Definitions. 

Sutipert  A— Basic  Requlrewento 

51.3  Formula  for  determining  allotments. 

51.4  Grants  administration  requirements. 

51.5  Eligibility  for  allotment. 

51.6  Use  of  allotments. 

51.7  Eligibility  for  protection  and  advocacy 
services. 

51.8  Annual  reports. 

51.9  [Reserved) 

51.10  Remedial  actions. 
51.11-51.20    [Reserved] 

Subpart  B— Program  Admlniatrallon  and 
PrIofHIea 

51.21  Contracts  for  program  operations. 

51.22  Governing  authority. 

51.23  Advisory  counciL 

51.24  Program  priorities. 

51.25  Ckievance  procedxire. 

51.26  Conflicts  of  interest 

51.27  Training. 
51.28-51.30    [Reserved) 
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Subpart  C    Prolacliof  I  and  Advocacy 
Servioaa 

51.31  Conduct  of  protection  and  advocacy 
activities. 

51.32  Rssoiving  disputes. 
51.33-51.40    (Reaervedj 

Subpart  D— Acceaa  to  Raeorda,  FadliOea 

— ■  111  lit,  itiii  I  ■>■ 
ana  wonwouan 

51.41  Access  to  records. 

51.42  Access  to  bcilibes  and  residents. 

51.43  Denial  or  delay  of  access. 

51.44  [Resraved] 

51.45  Confidentiaiity  of  protection  and 
advocacy  system  records. 

51.46  Disclosing  information  obtained  from 
a  provider  of  mental  health  aervioss. 

Aathori^  42  U.S.C  10801.  et  aeq. 


§51.1 

The  proviaions  of  this  part  apply  to 
recipients  of  Federal  assistance  imder 
the  Protection  and  Advocacy  for 
Mentally  111  Individuala  Act  of  1986.  as 
amended. 

161.2    Oeflnmona. 

In  addition  to  the  definitions  in 
section  102  of  the  Act,  as  amended,  the 
following  definitions  apply: 

Abuse  means  any  act  or  Caihue  to  act 
by  an  employee  of  a  facility  rendering 
care  or  treatment  which  was  performed, 
or  which  was  failed  to  be  performed, 
knowingly,  recklessly,  or  intentionally, 
and  which  caused,  or  may  have  caused, 
injury  or  death  to  an  individual  with 
mental  illness,  and  includes  but  is  not 
limited  to  acts  such  as:  rape  or  sexual 
assault;  striking:  the  lise  of  excessive 
force  when  placing  an  individual  with 
mentatlllness  in  bodily  restrains;  the 
use  of  bodily  or  chemical  restraints 
which  is  not  in  compliance  with  Fedwal 
and  State  laws  and  regulations;  verbal, 
nonverbal,  mental  and  emotional 
harassment;  and  any  other  practice 
which  is  likely  to  cause  immediate 
physical  or  psychological  harm  or  result 
in  long-tmm  harm  if  such  practices  ' 
continue. 

Act  means  the  Protection  and 
Advocacy  for  Mentally  111  Individuals 
Act  of  1986,  as  amended,  also  referred 
to  as  Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  Act. 

ADD  means  the  Administration  on 
Developmental  Disabilities  within  the 
Administration  for  Children  and 
Families.  Department  of  Health  and 
Human  Services. 

Care  or  Treatnient  means  services 
provided  to  prevent,  identify,  reduce  or 
stabilize  mental  illness  or  emotional 
impairment  such  as  mental  health 
screening,  evaluation,  ctnuiseling, 
biomedical,  behavioral  and 
psychotherapies,  supportive  or  other 
adjunctive  therapies,  medication 
supervision,  special  education  and 


rehabilitation,  even  if  only  "as  needed" 
or  under  a  contractual  arrangement 

Center  or  CMHS  means  the  Center  for 
Mental  Health  Services,  a  component  of 
the  Substance  Abuse  and  Mental  Health 
Services  Administration. 

Complaint  includes,  but  is  not  limited 
to  any  report  or  communication, 
whether  formal  or  informal,  written  or 
oral,  received  by  the  P&A  system, 
including  media  accounts,  newspaper 
articles,  telephone  calls  (including 
anonymous  calls)  trom  any  source 
all^tng  abuse  or  neglect  of  an 
individual  with  mental  illness. 

Department  or  HHS  means  the  U.S. 
Department  of  Health  and  Human 
Services. 

Desigimted  Official  is  the  State  official 
or  public  or  private  entity  empowered 
by  the  Governor  or  State  legislature  to 
be  accountable  for  the  proper  use  of 
funds  by  the  PflbA  system. 

Directs  means  the  Director  of  the 
Center  for  Mental  Health  Services. 
Substance  Abuse  and  Mental  Health 
Services  Administration,  or  his  or  ho* 
designee. 

Facility  includes  any  public  or  private 
reiddential  setting  that  provides 
overnight  care  accompanied  by 
treatment  services.  Facilities  include, 
but  are  not  limited  to  the  following: 
general  and  psychiatric  ho^itals. 
nursing  homes,  board  and  care  homps, 
community  housing,  juvenile  detention 
fodlities.  homeless  shelters,  and  jaUs 
and  prisons,  including  all  general  areas 
as  well  as  special  mental  health  or 
forensic  units. 

Hscol  Year  or  FY  means  the  Federal 
fiscal  year  (October  l-September  30) 
imless  otherwise  specified. 

Fu/7  Irtvestigation  is  based  upon  a 
complaint  or  a  determination  of 
prcdiable  cause  and  means  the  access  to 
fiacilities,  clients  and  records  authorized 
under  this  part  that  is  necessary  for  a 
P&A  system  to  make  a  determination 
about  whether  an  allegation  of  abuse  os 
neglect  is  taking  place  or  has  taken 
place.  Full  investigations  may  be 
conducted  independently  or  in 
cooperation  with  other  agenciea 
authorized  to  conduct  similar 
investigations. 

Goviernor  means  the  chief  executive 
officer  of  the  State.  Territory  or  the 
District  of  Columbia,  or  his  or  her 
designee,  who  has  been  formally 
designated  to  act  for  the  Governor  in 
carrying  out  the  requirements  of  the  Act 
and  this  part 

Individual  mth  Mental  Illness  means 
an  individual  who  has  a  significant 
mental  illness  or  emotional  impairment, 
as  determined  by  a  mental  health 
professional  qualified  under  the  laws 
and  regulations  of  the  State  and 


(1)  Who  is  an  inpatient  or  resident  in 
a  bcility  rendering  care  or  treatment, 
even  if  the  whereabouts  of  such 
impatient  or  resident  is  unknown; 

(2)  Who  is  in  the  process  of  being 
admitted  to  a  focility  rendering  caie  or 
treatment,  including  persons  being 
transported  to  such  a  facility,  or 

(3)  Who  is  involtmtarily  confined  in 
a  detention  facility  Jail  or  prison. 

Legal  Guardian,  Conservator,  and 
Legal  Representative  ail  mean  an 
individual  whose  appointment  is  made 
and  regularly  reviewed  by  a  State  court 
or  agancy  empowered  under  State  law 
to  appoint  and  review  such  officers,  and 
having  authority  to  consent  to  health/ 
mental  health  care  or  treatment  of  an 
individual  with  mental  illness.  It  does 
not  include  persons  acting  only  as  a 
repres«)tative  payee,  persons  acting 
oiily  to  handle  financial  payments, 
attorneys  or  persons  acting  on  behalf  of 
an  individual  with  mental  illness  only 
in  individual  legal  matters,  or  officials 
responsible  for  the  provision  of  health 
or  mental  health  services  to  an 
individual  with  mmtal  illness,  or  their 
designees. 

Neglect  means  a  negligent  act  or 
omission  by  an  individual  responsible 
for  providing  services  in  a  hicility 
rendering  care  or  treatment  which 
caused  or  may  have  caused  injiuy  or 
death  to  an  individual  with  mental 
illness  or  which  placed  an  individual 
with  mental  illness  at  risk  of  injury  or 
death,  and  includes,  but  is  not  limited 
to,  acts  or  omissions  such  as  failure  to: 
establish  or  carry  out  an  appropriate 
individual  program  or  treatment  plan 
(including  a  discharge  plan);  provide 
adequate  nutrition,  clothing,  or  health 
care;  and  the  fiailure  to  provide  a  safe 
environment  which  also  includes  fsilurs 
to  maintain  adequate  numbers  of 
appropriately  trained  staff. 

Private  Entity  means  a  nonprofit  or 
for-profit  corporatfon,  partnership  or 
other  nongovenunental  organization. 

Probable  cause  means  reasonable 
grounds  for  belief  that  an  individual 
with  mental  illness  has  been,  or  may  be 
at  significant  risk  of  being  subject  to 
abuse  or  ne^ect.  The  individtial  m^H^g 
such  determination  may  base  the 
decision  on  reasonable  inferences 
drawn  from  his  or  her  experience  or 
training  regarding  similar  incidents, 
conditions  or  problems  that  are  usually 
associated  with  abuse  or  neglect 

Proffxun  means  activities  carried  out 
by  the  P&A  system  and  operating  as  part 
of  a  P&A  system  to  meet  the 
requirements  of  the  Act 

PvUic  Entity  means  an  organizational 
unit  of  a  State  or  local  government  or  a 
quasi-governmental  entity  with  one  or 
more  govenunental  powers. 
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System  means  the  organization  or 
agency  designated  in  a  State  to 
administer  and  operate  a  protection  and 
advocacy  program  imder  Part  C  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C.  6041, 
6042)  and  thereby  eligible  to  administer 
a  program  for  individoals  with  mental 
illness. 


Subpart 


RaquirwnantB 


151.3    Formula  tor  delsnninlng  aNotments. 

The  Secretary  shall  make  allotments 
to  eligible  Systems  from  amounts 
apportioned  each  year  under  the  Act  on 
the  basis  of  a  formula  prescribed  by  the 
Secretary  in  accordance  with  the 
requirements  of  sections  112  and  113  ot 
the  Act  (42  U.S.C  10822  and  10823). 

The  following  ports  of  titles  42  and  45 
CFR  apply  to  grants  funded  imder  this 
part 

42  CFR  Put  50.  Subpart  D. 

45  CFR  Put  16— Procedures  of  the 
Departmental  Gnat  Appeal  Board. 

45  CFR  Part  74 — Administration  of  Grants. 

45  CFR  Fait  75 — Inlonnal  Grant  Appeals 
Procedures. 

45  CFR  Part  76 — Govenunent-wnde 
Debarment  and  Suapeosion 
(Nonprocuiement)  and  Covenunent- 
%iride  Requirements  for  Dnig-Fraa 
Workplace. 

45  CFR  Part  80 — Nondiscrimination  under 
Programs  Receiving  Federal  Assistance 
through  the  Department  of  Health  and 
Human  Services — Efliectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964. 

45  CFR  Part  81— Practice  and  Procedure  for 
Hearings  under  Part  80  of  This  Title. 

45  CFR  Part  84 — Nondiscrimination  on  the 
Basis  of  Handicap  in  Programs  and 
Activities  Receiving  or  Benefiting  from 
Federal  Financial  Assistance. 

45  CFR  Part  86 — Nondiscrimination  on  the 
Basis  of  Sex  in  Education  Programs  and 
Activities  Racaiviog  Fadeial  Financial 
Assistance. 

45  CFR  Part  91 — Nondiscrimination  on  the 
Basis  of  Age  in  Education  Programs  and 
Activities  Receiving  Federal  Financial 
Assistance  from  HHS. 

45  CFR  Part  92— Uniform  Administrative 
Requirements  for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments. 

45  CFR  Part  93 — New  Restrictions  on 
Lobbying. 

45  CFR  Part  1386.  subpart  A 

fSI.5    EliglMHIy  (or  aNotmant 

(a)  Federal  financial  assistance  for 
protection  and  adv(x:acy  activities  for 
individuals  with  mental  illness  will  be 
given  only  to  a  System  that  has  been 
established  under  Part  C  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  (42  U.S.C.  6041, 
et  seq.)  and  designated  in  accordance 
with  45  CFR  part  1386.  subpart  B. 


(b)  The  P&A  system  must  meet  the 
requirements  of  sections  105  and  111  of 
the  Act  (42  U.S.C  10805  and  10821)  and 
that  P&A  system  must  be  operational. 
Each  system  shall  submit  an  application 
at  the  beginning  of  each  PAIMI 
authorization  period.  This  application 
shall  contain  at  a  minimum  the  program 
priorities  and  budget  for  the  first  jrear  of 
the  authorization  period  and  the 
required  assurances  and  certifications. 
Thereafter,  the  system  shall  submit 
yearly  updates  of  the  budget  and 
program  priorities  for  the  upcoming 
fiscal  year  through  its  annual  report. 

(c)  Written  assurances  of  compliance 
with  sections  105  and  111  of  the  Act  (42 
US.C  10605  and  10821)  and  other 
requirements  of  the  Act  and  this  part 
shall  be  submitted  by  the  P&A  system  in 
the  format  designated  by  the  Director. 
These  assurances  will  remain  in  effect 
for  the  period  specified  in  the 
application  for  funds  unless  changes 
occtir  within  the  State  which  affect  the 
functioning  of  the  P&A  system,  in  which 
case  an  amendment  will  be  required  30 
days  prior  to  the  effective  date  of  the 
change.  The  P&A  system  shall  also 
provide  the  Department  the  name  of  the 
designated  official. 

(d)  The  Governor's  written  assurmce 
that  the  allotments  made  available 
under  the  Act  will  be  used  to 
supplement  and  not  to  supplant  the 
level  of  non-Federal  fimds  available  in 
the  State  to  protect  and  advocate  the 
rights  of  individuals  with  mental  illness 
shall  be  submitted  by  the  P&A  system. 
The  Governor  may  provide  this 
assurance  along  wiih  the  assiuances 
provided  to  ADD  under  45  CFR  part 
1386,  as  long  as  it  can  reasonably  be 
construed  as  applying  to  the  PAIMI 
prtigram.  Any  future  "supplement  and 
not  supplant"  assurance  shall  explicitly 
refar  to  the  PAIMI  program. 

§51.6    uee  of  allotmanli. 

(a)  Allotments  must  be  used  to 
supplement  and  not  to  supplant  the 
level  of  non-Federal  funds  available  in 
the  State  to  protect  and  advocate  the 
rights  of  individuals  with  mental 
ilbiess. 

(b)  Allotments  may  not  be  used  to 
support  lobbying  activities  to  influence 
proposed  or  pending  Federal  legislation 
or  approi»iations.  This  restriction  does 
not  affect  the  right  of  any  P&A  system, 
organization  or  individual  to  petition 
Congress  or  any  other  government  body 
or  official  using  other  resources. 

(c)  Allotments  may  not  be  used  to 
produce  or  distribute  written,  audio  or 
visual  materials  or  publicity  intended  or 
designed  to  support  or  defeat  any 
candidate  for  puUic  office. 


(d)  If  an  eligible  P&A  system  is  a 
public  entity,  that  P&A  system  shall  not 
be  required  by  the  State  to  obligate  mora 
than  five  percent  of  its  annual  allotment 
for  State  oversight  administrative 
expenses  under  this  grant  such  as  costs 
of  internal  or  external  evaluations, 
monitoring  or  auditing.  This  restriction 
does  not  include: 

(1)  Salaries,  wages  and  benefits  of 
program  staff; 

(2)  Costs  associated  with  attending 
governing  board  or  advisory  coimcil 
meetings;  or 

(3)  Expenses  associated  with  the 
provision  of  training  or  technical 
assistance  for  staff,  contractors, 
members  of  the  governing  board  or 
advisory  council. 

(e)  No  more  than  ten  percent  of  each 
annual  allotment  may  be  used  for 
providing  technical  assistance  and 
training,  including  travel  expenses  for 
staff,  contractors,  or  members  of  the 
governing  board  or  advisory  coimcil  as 
defined  in  §51.27. 

(f)  Allotments  may  be  used  to  pay  the 
otherwise  allowable  costs  incurred  by  a 
P&A  system  in  bringing  lawsuits  in  its 
own  right  to  redress  incidents  of  abuse 
or  neglect,  discrimination,  and  other 
rights  violations  impacting  on 
individuals  with  mental  illness  and 
when  it  appears  on  behalf  of  named 
plaintiffs  or  a  class  of  plaintiffs  for  such 
purposes. 

)  51 .7    ENgibMity  tor  prolecttonana 
advocacy  aervtcea. 

In  accordance  with  section  ■ 
105(a)(1)(C)  of  the  Act  (42  U.S.C 
10805(a)(1)(C))  and  the  priorities 
established  by  the  P&A  system 
governing  authority,  together  wdth  the 
advisory  council,  pursuant  to  section 
105(c)(2)(B)  of  the  Act  (42  U.S.C. 
10805(c)(2)(B)),  allotments  may  be  used: 

(al  To  provide  protection  and 
advocacy  services  for: 

(1)  Individuals  with  mental  illness  as 
defined  in  42  U.S.C  10802(4)  and 
1080S(a),  including  persons  who  report 
matters  which  occuned  while  they  were 
individuals  with  mental  illness; 

(2)  Persons  who  were  individtuda 
with  mental  illness  who  are  residents  of 
the  State,  but  only  with  respect  to 
matters  which  occiu  within  90  days 
after  the  date  of  the  discharge  of  such 
individuals  from  a  facility  providing 
care  or  treatment;  and 

(3)  Individuals  with  mental  illness  in 
Federal  Eacilities  rendering  care  or 
treatment  who  reqtiest  representation  by 
the  eligible  P&A  system.  Representation 
may  be  requested  by  an  individual  with 
menial  illness,  or  by  a  legal  guardian, 
conservator  or  legal  representative. 


Federal  Register  /  Vol.  62,  No.  199  /  Wednesday,  October  15.  1997  /  Rules  and  Regulations    53567 


(b)  To  provide  representation  of 
clients  in  civil  commitment  proceedings 
if  the  P&A  system  is  acting  on  behalf  of 
an  eligible  individual  to  obtain  judicial 
review  of  his  or  her  commitment  in 
order  to  appeal  or  otherwise  challenge 
acts  or  omissions  which  have  subjected 
the  individual  to  abuse  of  neglect  or 
otherwise  violated  his  or  her  rights.  This 
restriction  does  not  prevent  a  P&A 
system  firom  representing  clients  in 
commitment  or  recommitment 
proceedings  tising  other  resources  so 
long  as  this  representation  does  not 
conflict  with  responsibilities  under  the 
Act. 

151.8   Annual  laporta. 

By  January  1  of  each  year,  a  report 
shall  be  submitted,  pursuant  to  section 
105(a)(7)  of  the  Act  (42  U.S.C 
10805(a)(7)),  to  the  Secretary  which  is  in 
the  {(Hinat  designated  by  the  Secretary. 


fSIJ 

151.10 

Failure  to  submit  an  annual  report  in 
the  designated  format  on  time  or  to 
submit  requested  information  and 
dociunentation,  corrective  action  plans 
and  ongoing  implementation  status 
reports  in  response  to  Federal  review 
and  monitoring  activities  or  to  satiafy 
any  other  requirement  of  the  Act,  this 
part,  or  other  requirements,  may  be 
considered  a  breach  of  the  terms  and 
conditions  of  the  grant  award  and  may 
required  remedial  action,  such  as  the 
suspension  or  termination  of  an  active 
grant,  withholding  of  payments  or 
converting  to  a  reimbursement  method 
of  pa]rment.  Any  remedial  actions  shall 
be  taken  consistent  with  45  CFR  Part  74 
and  42  CFR  Part  50,  as  appropriate. 

1151.11-61.20    [ReaarvacQ 

SubfMTt  B — Program  Administration 
and  Prioritias 


}51.^  ^  Contfacta  for  program  I 

(a)  An  eligible  P&A  system  should 
woriL  cooperatively  writh  existing 
advocacy  agencies  and  groups  and, 
where  appropriate,  consider  entering 
into  contracts  for  protection  and 
advocacy  services  with  organizations 
already  worldng  on  behalf  of 
individuals  with  metal  illness.  Special 
consideration  should  be  given  to 
contracting  for  the  services  of  groups 
run  by  individuals  who  have  received  or 
are  receiving  mental  health  services  or 
by  bmily  members  of  such  individuals. 

(b)  An  eligible  P&A  system  may 
contract  for  the  operation  of  all  or  part 
of  its  program  with  another  public  or 
private  nonprofit  organization  with 
demonstrated  experience  in  working 


with  individuals  with  mental  illness 
provided  that: 

(1)  Any  organization  that  will  operate 
the  full  program  meets  the  requirements 
of  section  104(a)(1).  105  and  111  of  the 
Act  (42  U.S.C.  10804(a)(1),  10805  and 
10821)  and  has  the  capacity  to  perform 
protection  and  advocacy  activities 
throughout  the  State; 

(2)  The  eligible  P&A  system  institutes 
oversight  and  monitoring  procedures 
which  ensure  that  this  system  %vill  be 
able  to  meet  all  applicable  terms, 
conditions  and  obligations  of  the 
Federal  grant; 

(3)  The  eligible  P&A  system  and  the 
contractor  organization  enter  into  a 
written  agreement  that  includes  at  least 
the  following: 

(i)  A  description  of  the  protection  and 
advocacy  services  to  be  provided; 

(ii)  The  type  of  persoimel,  their 
qualifications  and  training; 

(iii)  The  methods  to  be  tued; 

(iv)  A  timetable  for  pwformance: 

(v)  A  budget; 

(vi)  Asstuances  that  the  contractor 
will  meet  all  applicable  terms  and 
conditions  of  the  grant; 

(vii)  Assurances  that  the  contractor 
has  adequate  management  and  fiscal 
systems  in  place,  including  insurance 
coverage,  if  appropriate: 

(viii)  Assurances  that  the  contractor's 
staff  is  trained  to  provide  advocacy 
services  to  and  conduct  full 
investigations  on  behalf  of  individuals 
with  mental  illness;  and 

(ix)  Assurances  that  the  contractor 
staff  is  trained  to  woric  with  Camily 
members  of  clients  served  by  the  P&A 
system  where  the  clients  are: 

(A)  Minora; 

(B)  Legally  competent  and  choose  to 
involve  the  family  member;  or, 

(C)  Legally  incompetent  and  the  legal 
guardians,  conservatora  or  other  legal 
representatives  are  family  members. 

§51.22    Qovemtng  authority. 

(a)  Each  P&A  system  shall  have  a 
governing  authority  responsible  for  its 
planning,  designing,  implementing  and 
functioning.  It  shall,  jointly  with  the 
advisory  council,  annually  establish 
program  priorities  and  policies. 

(b)  If  the  P&A  system  is  organized 
with  a  multi-member  governing  board: 

(1)  Each  P&A  system  shall  establish 
policies  and  procedures  for  the  selection 
of  its  governing  board  members  and  for 
the  board  evaluation  of  the  P&A  system 
director.  The  terms  of  board  memben 
shall  be  staggered  and  for  4  years  except 
that  any  member  appointed  to  fill  a 
vacancy  for  an  unexpired  term  shall 
serve  for  the  remainder  of  such  term.  A 
member  who  has  been  appointed  for  a 
term  of  4  3reara  may  not  be  reappointed 


to  the  governing  board  during  the  2-year 
period  beginning  on  the  date  on  which 
such  4-year  term  expired. 

(2)  The  board  shall  be  composed  of 
members  who  broadly  represent  or  are 
knowledgeable  about  the  needs  of  the 
clients  served  by  the  P&A  system  and 
shall  include  a  significant 
representation  of  individuals  with 
mental  illness  who  are,  or  have  been 
eligible  for  services,  or  have  received  or 
are  receiving  mental  health  services, 
and  hunily  members,  guardians, 
advocates,  or  authorized  representatives 
of  such  individuals. 

(3)  If  the  governing  authority  is 
organized  as  a  private  nonprofit  entity, 
the  chairperson  of  the  advisory  coimcil 
shall  be  a  member  of  the  governing 
board. 

(c)  Continuing  efforts  shall  be  made  to 
include  membm  of  racial  and  ethnic 
minority  groups  as  board  members. 

(d)  Any  member  of  the  advisory     * 
council  may  also  serve  on  the  governing 
lioanL 

151.23   Adwiaory  oommM. 

(a)  Each  P&A  system  shall  establish  an 
advisory  council  to: 

(1)  Provide  independent  advice  and 
recommendations  to  the  system. 

(2)  Work  jointiy  with  the  governing 
authority  in  the  development  of  policies 
and  priorities. 

(3)  Submit  a  section  of  the  system's 
annual  report  as  required  under  §  51.8. 

(b)  Members  of  the  coiuicil  shall 
include  attorneys,  mental  health 
profassionals,  individuals  from  the 
public  who  are  knowledgeable  about 
mental  illness,  the  advocacy  needs  of 
persons  with  mental  illness  and  have 
demonstrated  a  substantial  commitment 
to  improving  mental  health  services,  a 
provider  of  mental  health  services, 
individuals  who  have  received  or  are 
receiving  mental  health  services  and 
family  memben  of  such  individuals. 
Continuing  efforts  shall  be  made  to 
include  membera  of  racial  and  ethnic 
minority  groups  on  the  advisory 
coimcil. 

(1)  At  least  60  percent  of  the 
memberahip  of  the  advisory  council 
shall  be  comprised  of  individuals  who 
have  received  or  are  receiving  mental 
health  services  or  who  are  family 
membera  of  such  indivldtuds.  At  least 
one  family  member  shall  be  a  ptimuy 
cam  giver  for  an  individual  who  is 
currenUy  a  minor  child  or  youth  who  is 
receiving  or  has  received  mental  health 
services; 

(2)  The  council  shall  be  chaired  by  an 
individual  who  has  received  w  is 
receiving  mental  health  services  or  who 
is  a  family  member  of  such  an 
individual; 
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(3)  The  advisory  council  shall  meet  no 
leM  than  three  times  annually.  The 
terms  of  council  members  shall  be 
staggered  and  for  4  years  except  that  any 
member  appointed  to  fill  a  vacancy  for 
an  unexpired  term  shall  serve  for  the 
remaindiar  of  such  term.  A  member  who 
has  been  appointed  for  a  term  of  4  years 
may  not  be  reappointed  to  the  council 
during  the  2-year  period  beginning  on 
the  date  on  which  such  4-year  term 
expired. 

(c)  Each  P&A  system  shall  provide  its 
advisory  council  with  reports,  materials 
and  fiscal  data  to  enable  review  of 
existing  program  policies,  priorities  and 
performance  outcomes.  Such 
submissions  shall  be  made  at  least 
aimually  and  shall  report  expenditures 
for  the  past  two  fiscal  years,  as  well  as 
projected  expenses  for  the  next  fiscal 
year,  identified  by  budget  category  (e.g., 
salary  and  wages,  contract  for  services, 
administrative  expenses)  including  the 
amount  allotted  for  training  of  each  the 
advisory  council,  governing  board  and 
staff. 

(d)  Reimbursement  of  expenses.  (1) 
Allotments  may  be  used  to  pay  for  all 
or  a  part  of  the  expenses  inciirred  by 
members  of  the  advisory  council  in 
order  to  participate  in  its  activities. 
Expenses  may  include  transportation 
costs,  parking,  meals,  hotel  costs,  per 
diem  expenses,  stipends  or  subsistence 
allowances,  and  the  cost  of  day  care  or 
child  care  (or  its  equivalent  for  the 
child's  travel  and  subsistence  expenses) 
for  their  dependents  with  mental  illness 
or  developmental  disabilities. 

(2)  Each  P&A  system  shall  establish 
its  own  policies  and  procedures  for 
reimbursement  of  expenses  of  council 
members,  taking  into  account  the  needs 
of  tndividual  coimcil  members. 
available  resources,  and  applicable 
restrictions  on  use  of  gx  <nt  funds, 
including  the  restrictions  in  §§  51.31(e) 
and  51.6(e). 

f  51.24    Program  prtorttiea. 

(a)  Program  priorities  and  policies 
shall  be  established  annually  by  the 
governing  authority,  jointly  with  the 
advisory  council.  Priorities  shall  specify 
short-term  program  goals  and  objectives, 
with  measiurable  outcomes,  to 
implement  the  established  priorities.  In 
developing  priorities,  consideration 
shall  be  given  to.  at  a  minimum,  case 
selection  criteria,  the  availability  of  staff 
and  monetary  resources,  and  special 
problems  and  oiltural  barriers  faced  by 
individuals  with  mental  illness  who  are 
multiply  handicapped  or  who  are 
members  of  racial  or  ethnic  minorities 
in  obtaining  protection  of  their  rights. 
Systemic  and  legislative  activities  shall 
also  be  addressed  in  the  development 


and  implementation  of  program 
priorities. 

(b)  Members  of  the  public  shall  be 
given  an  opportunity,  on  an  annual 
basis,  to  comment  on  the  priorities 
established  by,  and  the  activities  of,  the 
Pab\  system.  Procedures  for  public 
comment  must  provide  for  notice  in  a 
format  accessible  to  individuals  with 
mental  illness,  including  such 
individuals  who  are  in  residential 
facilities,  to  family  members  and 
representatives  of  such  individuals  and 
to  other  individuals  with  disabilities. 
Procedures  for  public  comment  must 
provide  for  receipt  of  comments  in 
writing  or  in  person. 

fSI.25    Ortawanoe  procedure. 

(a)  The  PftA  sjrstem  shall  establish 
procedtires  to  address  grievances  from: 

(1)  Clients  or  prospective  clients  of 
the  P&A  system  to  assure  that 
individuals  with  mental  illness  have 
full  access  to  the  services  of  the 
program;  and 

(2)  Individuals  who  have  received  or 
are  receiving  mental  health  services  in 
the  State,  family  members  of  such 
individuals,  or  representatives  of  such 
individuals  or  fainily  members  to  assure 
that  the  eligible  P&A  system  is  operating 
in  compliance  with  the  Act 

(b)  At  a  minimum,- the  grievance 
procedures  shall  provide  for. 

(1)  An  appeal  to  the  governing 
authority  from  any  final  staff  review 
and/or  determination;  in  cases  where 
the  governing  authority  is  the  director  of 
the  P&A  system,  the  final  review  and/ 
or  determination  shall  be  made  by  a 
superior  of  the  governing  authority,  e.g.. 
a  supervisor,  or  by  an  independent 
entity,  e.g.,  an  appointed  board  or 
committee. 

(2)  Reports,  at  least  annually,  to  the 
governing  authority  and  the  advisory 
council  describing  the  grievances 
received  and  processed  and  their 
resolution; 

(3)  Identification  of  Individuals 
responsible  for  review; 

(4)  A  timetable  to  ensure  prompt 
notification  concerning  the  grievance 
procedure  to  clients,  prospective  clients 
or  persons  denied  representation,  and  to 
ensure  prompt  resolution; 

(5)  A  written  response  to  the  grievant; 
and 

(6)  Protection  of  client  confidentiality. 

{5l.2t    ConMds of Interaat 

The  P&A  system  must  develop 
appropriate  policies  and  procedures  to 
avoid  actual  or  apparent  conflict  of 
interest  involving  clients,  employees, 
contractors  and  subcontractors,  and 
members  of  the  governing  authority  and 
advisory  council,  particularly  with 


respect  to  matters  affecting  client 
services,  particular  contracts  and 
subcontracts,  grievance  review 
procedures,  reimbursements  and 
expenses,  and  the  employinent  or 
termination  of  staff. 

151.27    Training. 

A  P&A  system  shall  provide  training 
for  program  staff,  and  may  also  provide 
training  for  contractors,  governing  board 
and  advisory  council  members  to 
enhance  the  development  and 
implementation  of  effective  protection 
and  advocacy  services  for  individuals 
with  mental  illness,  including  at  a 

minimum: 

(a)(1)  Training  of  program  staff  to 
work  with  family  members  of  clients 
served  by  the  program  where  the 
individual  witb  mental  illness  is: 

(i)  A  minor, 

(ii)  Legally  competent  and  chooses  to 
involve  the  family  member,  or 

(iii)  Legally  incompetent  and  the  legal 
guardian,  conservator  or  other  legal 
representative  is  a  bmilv  member. 

(2)  This  training  may  be  provided  by 
individuals  who  have  received  or  are 
receiving  mental  health  services  and 
family  members  of  such  individuals. 

(b)  Training  to  enhance  sensitivity  to 
and  understanding  of  individuals  with 
mental  illness  who  are  members  of 
racial  or  ethnic  minorities  and  to 
develop  strategies  for  outreach  to  those 
populations. 

(c)  Training  to  conduct  full 
investigations  of  abuse  or  neglect 

|f91.2a-61^    [Weeenwdl 

Subpart  C— Protection  and  Advocacy 
Servlcas 

§51.31    Conduct  of  praMction  and 
advocacy  activitlea. 

(a)  Consistent  with  State  and  Federal 
law  and  the  canons  of  professional 
ethics,  a  P&A  system  may  use  any 
appropriate  technique  and  pursue 
administrative,  legal  or  other 
appropriate  remedies  to  protect  and 
advocate  on  behalf  of  individuals  with 
mental  illness  to  address  abuse,  neglect 
or  other  violations  of  rights. 

(b)  A  P&A  system  shall  establish 
policies  and  procedures  to  g\iide  and 
coordinate  advocacy  activities.  The  P&A 
system  shall  not  implement  a  policy  or 
practice  restricting  the  remedies  which 
may  be  sought  on  behalf  of  individuals 
with  mental  illness  or  compromising  the 
authority  of  the  P&A  system  to  pursue 
such  remedies  through  litigation,  legal 
action  or  other  forms  of  advocacy. 
However,  this  requirement  does  not 
prevent  the  P&A  system  from  placing 
limitations  on  case  or  client  acceptance 
criteria  developed  as  part  of  the  annual 
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priorities.  Prospective  clients  must  be 
informed  of  any  such  limitations  at  the 
time  they  request  service. 

(fi)  Wherever  possible,  the  program 
should  establish  an  ongoing  presence  in 
residential  mental  health  care  or 
treatment  facilities,  and  relevant 
hospital  units. 

(a)  Program  activities  shoiUd  be 
carried  out  in  a  manner  which  allows 
prooam  staff  to: 

(1)  Interact  regulariy  with  those 
individuals  who  are  current  or  potential 
recipients  of  protection  and  advocacy 
services; 

(2)  Interact  regularly  with  staff 
providing  care  or  treatment; 

(3)  Obtain  information  and  review 
records;  and 

»    (4)  Communicate  with  Camily 
members,  social  and  community  service 
workers  and  others  involved  in 
providing  care  or  treatment 

(e)  A  P&A  system  may  support  or 
provide  training,  including  related 
travel  expenses,  for  individuals  with 
mental  illness,  family  members  of  such 
indlAdduals,  and  other  persons  who  are 
not  program  staff,  contractors,  or  board 
or  coimcil  members,  to  increase 
knowledge  about  protection  and 
advocacy  issues,  to  enhance  leadership 
capabilities,  or  to  promote  Federal-State 
and  intra-State  coopenUion  on  matter 
related  to  mental  health  system 
improvement.  Decisions  concerning  the 
selection  of  individuals  to  receive  such 
training  shall  be  made  in  accordance 
with  established  policies,  procedures 
and  priorities  of  the  P&A  system. 

(f)  A  P&A  system  may  monitor, 
evaluate  and  comment  on  the 
development  and  implementation  of 
Federal,  State  and  local  laws, 
regulations,  plans,  budgets,  levies, 
projects,  policies  and  hearings  affecting 
individuals  with  mental  illness  as  a  part 
of  federally  funded  advocacy  activities. 
A  P&A  system  shall  carry  out  systemic 
advocacy — those  efforts  to  implement 
changes  in  policies  and  practices  of 
systems  that  impact  persons  with 
mental  illness. 

(g)  Determination  of  "probable  cause" 
may  residt  from  P&A  system  monitoring 
or  other  activities,  including  observation 
by  P&A  system  personnel,  and  reviews 
of  monitoring  and  other  reports 
prepared  by  others  whether  pertaining 
to  individuals  with  mental  illness  or  to 
general  conditions  affecting  their  health 
or  safisty. 

(h)  A  P&A  which  is  a  public  PftA 
system  shall  be  free  from  hiring  freezes, 
reductions  in  force,  prohibitions  on  staff 
travel,  or  other  policies  imposed  by  the 
State  to  the  extend  that  such  policies 
would  impact  program  staff  or  activities 
funded  with  Federal  dollars  and  would 


prevent  the  P&A  system  fit>m  carrying 
out  its  mandates  imder  the  Act. 

(i)  A  P&A  system  may  exercise  its 
authority  imder  State  law  where  the 
authority  exceeds  the  authority  required 
by  the  Act  However,  State  law  must  not 
diminish  the  required  authority  of  the 
Act 

f5U2   Reeolvtng  dteputea. 

(a)  Each  P&A  system  is  encouraged  to 
develop  and  employ  techniques  such  as 
those  involving  negotiation,  conciliation 
and  mediation  to  resolve  disputes  early 
in  the  protection  and  advocacy  process. 

(b)  Disputes  should  be  resolved 
whenever  possible  through 
nonadversarial  process  involving 
negotiation,  mediation  and  conciliation. 
Consistent  with  State  and  Federal  laws 
and  canons  of  professional 
responsibility,  &mily  members  should 
be  involved  in  this  process,  as 
appropriate,  where  the  individual  yrfth 
mental  illness  is: 

(1)  A  minor, 

(2)  Legally  competent  and  chooses  to 
involve  the  &mily  member,  or 

(3)  Legally  incompetent  cmd  the  legal 
guardian,  conservator  or  other  legal 
representative  is  a  fiuooily  membw  or  the 
legal  guardian,  conservator  or  other 
legal  representative  chose  to  involve  the 
family  member. 

(c)  A  P&A  system  must  exhaust  in  ■ 
timely  manner  all  administrative 
remedies,  where  appropriate,  prior  to 
initiating  legal  action  in  a  Federal  or 
State  court 

(d)  Paragraph  (c)  of  tills  section  does 
not  apply  to  any  legal  action  instituted 
to  prevent  or  eliminate  imminent . 
serious  harm  to  an  individual  with 
mental  illness  nor  does  it  apply  in 
circiunstances  where  adminiBtrative 
procedures  do  not  exist.  U  in  pursing 
administrative  remedies,  the  P&A 
system  determines  that  any  matter  with 
respect  to  an  individual  with  mental 
illness  with  mental  illness  with  not  be 
resolved  within  a  reasonable  time,  the 
P&A  system  may  piusue  alternative 
remedies,  including  initiating  legal 
action. 

(e)  A  P&A  system  shall  be  held  to  the 
standard  of  exhaustion  of  remedies 
provided  under  State  and  Federal  law. 
The  Act  imposes  no  additional  burden 
respecting  exhaustion  of  remedies. 

If  51.33-51.40    [RoaervMq 

Subpart  D— Access  to  Racords, 
Facilitias  and  Individuals 

f  51.41    Access  to  records. 

(a)  Access  to  records  shall  be 
extended  promptiy  to  all  authorized 
agents  of  a  P&A  system. 


(b)  A  P&A  system  shall  have  access  tc 
the  records  of  any  of  the  following 
individuals  with  mental  illness: 

(1)  An  individual  who  is  a  client  of 
the  PftA  system  if  authorized  by  that 
individual  or  the  legal  guardian, 
conservator  or  other  legal 
representative. 

(2)  An  individual,  including  an 
individual  who  has  died  or  whose 
whereabouts  is  unknown  to  whom  all  o 
the  followins  conditions  apply: 

(i)  The  individual,  due  to  nu  or  her 
mental  or  physical  condition,  is  unable 
to  authorize  the  PftA  system  to  have 
access. 

(ii)  The  individual  does  not  have  a 
legal  guardian,  conservator  or  other 
legal  representative,  or  the  individual's 
guardian  is  the  State  or  one  of  its 
political  subdivisions:  and 

(iii)  A  complaint  or  report  has  been 
received  and  the  PftA  system  has 
determined  that  there  is  probable  cause 
to  believe  that  the  individual  has  been 
or  may  be  sul^ect  to  abuse  or  neglect 

(3)  An  individual  who  has  a  legal 
guardian,  conservator,  or  other  legal 
representative,  with  respect  to  whom  a 
complaint  or  report  has  been  received 
by  the  PftA  system  and  with  respect  to 
whom  the  P&A  system  has  determined 
that  there  is  probable  cause  to  believe 
that  the  health  or  safety  of  the 
individual  is  in  serious  and  immediate 
jeopardy,  whenever  all  of  the  following 
conditions  exists: 

(i)  The  P&A  system  has  made  a  good 
faith  effort  to  contact  the  representative 
upon  prompt  receipt  of  the 
representative's  name  and  address; 

(ii)  The  P&A  system  has  made  a  good 
faith  effort  to  offer  assistance  to  the 
representative  to  resolve  the  situation; 
and 

(iii)  The  representative  has  failed  or 
refused  to  act  on  behalf  of  ths 
individual. 

(c)  Information  and  individual  records, 
whether  written  or  in  another  medium, 
draft  or  final,  including  handwritten 
notes,  electronic  files,  photographs  or 
video  or  audio  tape  records,  which  shal 
be  available  to  the  P&A  system  under 
the  Act  shall  include,  but  not  be  limitec 
to: 

(1)  Information  and  individual 
records,  obtained  in  the  course  of 
providing  intake,  assessment, 
evaluation,  supportive  and  other 
services,  including  medical  records, 
finanriwl  records,  and  reports  prepared 
or  received  by  a  member  of  the  staff  of 
a  facility  or  program  rendering  care  or 
treatment.  Tbis  includes  records  stored 
or  maintained  in  locations  other  than 
the  focility  or  program  as  long  as  the 
system  has  obtaixied  appropriate 
consent  consistent  witii  section 
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105(aH4)  of  the  Act.  The  system  shall 
request  of  facilities  that  in  requesting 
records  from  service  providers  or  other 
facilities  on  residents  that  they  indicate 
in  the  release  fbnn  the  records  may  be 
subject  to  review  by  a  system. 

(2)  Reports  prepared  by  an  agency 
charged  with  investigating  abuse 
neglect,  or  injury  occurring  at  a  facility 
rendering  care  or  treatment,  or  by  or  for 
the  facility  itself,  that  describe  any  or  all 
of  the  following: 

(i)  Abuse,  n^ect,  or  injury  occurring 
at  the  facility; 

(ii)  The  steps  taken  to  investigate  the 
incidents; 

(iii)  Rep(»ts  and  records,  including 
personnel  records,  prepared  or 
maintained  by  the  facility,  in  • 

connection  with  such  reports  of 
incidents;  or 

(iv)  Supporting  information  that  was 
relied  upon  in  creating  a  report, 
including  all  information  and  records 
used  or  reviewed  in  preparing  reports  of 
abuse,  neglect  or  injury  such  as  records 
which  describe  persons  who  were 
intoviewed.  physical  and  documentary 
evidence  that  was  reviewed,  and  the 
related  investigative  findings. 

(3)  Discharge  planning  records. 

(4)  Reports  prepared  by  individuals 
and  entities  performing  certification  or 
licensure  reviews,  or  by  profassional 
accreditation  organizations,  as  well  as 
related  assessments  prepared  for  the 
facility  by  its  staff,  contractors  or  related 
entities,  except  that  nothing  in  this 
section  is  intended  to  preempt  State  faw 
protecting  records  produced  by  medical 
care  evaluation  or  peer  review 
committees. 

(5)  Professional,  porformance, 
building  or  other  safety  standards, 
demographic  and  statistical  information 
relating  to  the  facility. 

(d)  A  P&A  system  shall  have 
reasonable  access  and  authority  to 
Interview  and  examine  all  relevant 
records  of  any  facility  service  recipient 
(consistent  with  the  provisions  of 
section  10S(aX4)  of  the  Act)  or 
employee. 

(e)  A  P&A  system  shall  be  permitted 
to  inspect  and  copy  records,  subject  to 

a  reasonable  charge  to  offset  duplicating 
costs. 


151.42    Aceeae  to  I 

(a)  Access  to  facilities  and  residents 
shall  be  extended  to  all  authorized 
agents  of  a  PflLA  system. 

(b)  A  PStA  system  shall  have 
reasonable  unaccompanied  access  to 
public  and  private  facilities  and 
programs  in  the  State  which  render  care 
or  treatment  for  individuals  with  mental 
illness,  and  to  all  areas  of  the  facility 
which  are  used  by  residents  or  are 


accessible  to  residents.  The  P&A  system 
shall  have  reasonable  unaccompanied 
access  to  residents  at  all  times  necessary 
to  conduct  a  full  investigation  of  an 
incident  of  abuse  or  neglect.  This 
authority  shall  include  the  opportunity 
to  interview  any  facility  service 
recipient,  employee,  or  other  persons, 
including  the  person  thought  to  be  the 
victim  o!  such  abuse,  who  might  bf 
reasonably  believed  by  the  system 
have  knowledge  of  the  incident  under 
investigation.  Such  access  shall  be 
afforded,  upon  request,  by  the  P&A 
system  when: 

(1)  An  incident  is  reported  or  a 
complaint  is  made  to  the  PftA  system; 

(2]  The  P&A  system  determines  there 
is  probable  cause  to  believe  that  an 
incident  has  or  may  have  occ\irred:  or 

(3)  The  P&A  system  determines  that 
there  is  or  may  be  imminent  danger  of 
seriotis  abuse  or  neglect  of  an  individual 
with  mental  illness. 

(c)  In  addition  to  access  as  prescribed 
in  paragraph  (b)  of  this  section,  a  P&A 
system  shall  have  reasonable 
unaccompanied  access  to  facilities 
including  all  area  which  are  used  by 
residents,  are  accessible  to  residents, 
and  to  programs  and  their  residents  at 
reasonable  times,  which  at  a  mininriMm 
shall  include  normal  working  hours  and 
visiting  hours.  Residents  include  adults 
or  minors  who  have  legal  guardians  or 
conservators.  P&A  activities  shall  be 
conducted  so  as  to  minimize 
interference  with  facility  programs, 
respect  residents'  privacy  interests,  and 
honor  a  resident's  request  to  terminate 
an  interview.  This  access  is  for  the 
purpose  of: 

(1)  Providing  information  and  training 
on,  and  referral  to  programs  addressing 
the  needs  of  individuals  with  mental 
illness,  and  infonnation  and  training 
about  individual  rights  and  the 
protection  and  advocacy  services 
available  from  the  P&A  system, 
including  the  name,  address,  and 
telephone  number  of  the  P&A  system. 

(2)  Monitoring  compliance  with 
respect  to  the  rights  and  safety  of 
residents;  and 

(3)  Inspecting,  viewing  and 
photographing  all  areas  of  the  facility 
which  are  used  by  residents  or  are 
accessible  to  residents. 

(d)  Unaccompanied  access  to 
residents  shall  include  the  oprortunity 
to  meet  and  communicate  privately  with 
individuals  regularly,  both  formally  and 
informally,  by  telephone,  mail  and  in 
person.  Residents  include  minors  or 
adults  who  have  legal  guardians  or 
conservators. 

(e)  The  right  of  access  specified  in 
paragraph  (c)  of  this  section  shall  apply 
despite  the  existence  of  any  State  or 


local  laws  or  regulations  which  restrict 
informal  access  to  minors  and  adults 
%rith  legal  guardians  or  conservators. 
The  system  shall  make  very  effort  to  % 
ensure  that  the  parents  of  minors  or 
guardians  of  individuals  in  the  care  of 
a  facility  are  informed  that  the  system 
will  be  monitoring  activities  at  the 
facility  and  may  in  the  course  of  such 
monitoring  have  access  to  the  minor  or 
adult  with  a  legal  guardian.  The  system 
shall  take  no  formal  action  on  behalf  of 
individuals  with  legal  guardians  or 
conservators,  or  initiate  a  formal 
attorney/client  or  advocate/client 
refationship  without  appropriate 
consent,  except  in  emergency  situations 
as  described  in  $  51.41(b)(3). 

(f)  A  P&A  system  providing 
representation  to  individuals  with 
mental  illness  in  Federal  facilities  shall 
have  all  the  rights  and  authority 
accorded  other  representatives  of 
residents  of  such  facilities  piirsiiant  to 
State  and  Federal  laws. 

151,43    Oaniaiofdaiayoraceaaa. 

If  a  PftA  system's  access  to  facilities, 
programs,  residents  or  records  covered 
by  the  Act  or  this  part  is  delayed  or 
denied,  the  P&A  system  shall  be 
provided  prompdy  with  a  written 
statement  of  reasons,  including,  in  the 
case  of  a  denial  for  alleged  lack  of 
authorization,  the  name,  address  and 
telephone  number  of  the  legal  guardian, 
conservator,  or  other  legal 
representative  of  an  individual  with 
mental  illness.  Access  to  facilities, 
records  or  residents  shall  not  be  delayed 
or  denied  without  the  prompt  provision 
of  written  statements  of  the  reasons  for 
the  denial. 

{51.44    [Raaarved] 

151.46    ConfManUallly  of  protocHon  and 
advocacy  aystam  raconla. 

(a)  Records  maintained  by  the  P&A 
system  are  the  property  of  the  P&A 
system  which  must  protect  them  from 
loss,  damage,  tampering  or  use  by 
unauthorized  individuals.  The  P9tA 
system  must 

(1)  Except  as  provided  elsewhere  in 
this  section,  keep  confidential  all 
records  and  information,  including 
information  contained  in  any  automated 
electronic  database  pertaining  to: 

(i)  Clients  to  the  same  extent  as  is 
required  under  Federal  or  State  laws  for 
a  provider  of  mental  health  services; 

(ii)  Individuals  who  have  been 
provided  general  information  or 
technical  assistance  on  a  particular 
matter, 

(iii)  Identity  of  individuals  who  report 
incidents  of  abuse  or  neglect  or  furnish 
information  that  forms  the  basis  for  a 
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determination  that  probable  cause 
exists;  and 

(iv)  Names  of  individuals  who  are 
residents  and  provide  information  for 
the  record. 

(2)  Have  written  policies  governing 
access  to,  storage  of,  duplication  and 
release  of  information  from  client 
records;  and 

(3)  Obtain  written  consent  from  the 
client,  if  competent,  or  from  his  or  her 
legal  representative,  from  individuals 
who  have  been  provided  general 
information  or  technical  assistance  on  a 
particular  matter  and  from  individuals 
who  fiimish  reports  or  infonnation  that 
forms  the  basis  for  a  determination  of 
probable  cause,  before  releasing 
information  to  individuals  not 
otherwise  authorized  to  receive  it 

(b)  Nothing  in  this  subpart  shall 
prevent  the  P&A  system  from.  (1) 
Issuing  a  public  report  of  the  results  (d 
an  investigation  which  maintains  the 
confidentiality  of  the  individuals  listed 
in  paragraph  (a)(1)  of  this  section  or, 

(2)  Reporting  the  results  of  an 
investigation  whidi  maintains  the 
confidentiality  of  individual  service 
recipients  to  responsible  investigative  or 
enforcement  agencies  should  an 
investigation  reveal  information 
concerning  the  facility,  its  staff,  or 
employees  warranting  possible 
sanctions  or  corrective  actfon.  this 
information  may  be  reported  to  agencies 
responsible  for  facility  licensing  or 
acoeditation,  employee  discipline, 
employee  licensing  or  certification,  or 
crimiiul  prosecution. 

(c)  For  purposes  of  any  periodic  audit, 
report,  or  evaluation  of  the  performance 
of  the  P&A  system,  the  Secretary  shall 
not  yquire  the  P&A  system  to  (Usclose 
the  identity,  or  any  other  personally 
identifiable  information,  of  any 
individual  requesting  assistance  under  a 
program.  This  requirement  does  not 
restrict  access  by  the  Department  or 
other  authorized  Federal  or  State 
officials  to  client  records  or  other 
records  of  the  P&A  system  when 
deemed  necessary  for  audit  purposes 
and  for  monitoring  P&A  system 
compliance  with  applicable  Federal  or 
State  law^nd  regulations.  The  purpose 
of  obtaining  such  information  is  solely 
to  determine  that  P&A  systems  are 
spending  tnefr  grant  funds  awarded 
under  the  Act  on  serving  individuals 
with  mental  illness.  OfBcials  that  have 
access  to  such  information  must  keep  it 
confidential  to  the  mnYimnm  extent 
permitted  by  law  and  regulations.  If 
photostatic  copies  of  materials  are 
provided,  then  the  destruction  of  such 
evidence  is  required  once  such  reviews 
have  been  completed. 


(d)  Subject  to  the  restrictions  and 
procedures  set  out  in  this  section, 
implementing  section  106  (a)  and  (b)  of 
the  Act  (42  U.S.C.  10806  (a)  and  (b)), 
this  part  does  not  limit  access  by  a  legal 
guardian,  conservator,  or  other  legal 
representative  of  an  individual  with 
mental  illness,  unless  prohibited  by 
State  or  Federal  faw,  court  order  or  the 
attorney-client  privilege. 

151.46    Diacioaing  informalicn  otNalnad 
ffoin  a  provMar  of  msntal  health  i 


(c)  The  restriction  in  paragraph  (b)  of 
this  section  does  not  aSed  the  P&A 
system's  access  to  the  records. 

(PR  Doc  97-26835  Filed  10-«-«7;  8^•S  am) 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  if  a  P&A  system  has 
access  to  records  pursuant  to  section 
105(a)(4)  of  the  Act  (42  U.S.C. 
10805(a)(4))  which,  under  Federal  or 
Sfate  law,  are  required  to  be  maintained 
in  a  confidential  maimer  by  a  provider 
of  mental  health  services,  it  may  not 
disclose  information  from  such  records 
to  the  individual  who  is  the  subject  of 
the  information  if  the  m«ital  health 
professional  responsible  for  supervising 
the  provision  of  mental  health  services 
to  that  individual  has  given  the  P&A 
system  a  written  determination  that 
disclosure  of  such  information  to  the 
individual  would  be  detriihental  to  the 
individual's  health.  The  provider  shall 
be  responsible  for  giving  any  such 
written  determination  to  the  P&A 
system  at  the  same  time  as  access  to  the 
records  containing  the  information  is 
granted. 

(bHl)  If  the  disclosure  of  infonnation 
has  been  denied  under  paragraph  (a)  of 
this  section  to  an  individual,  the 
following  individuals  or  the  P&A  system 
may  select  another  mental  health 
professional  to  review  the  information 
and  to  determine  if  disclosure  of  the 
information  would  be  detrimental,  to  the 
individual's  health: 

(i)  Suck  individual; 

(ii)  The  legal  guanlian,  conswvator  or 
other  legal  refHesentative  of  the 
individual;  or 

(iii)  An  eligible  P&A  system,  acting  on 
behalf  of  an  individual: 

(A)  Whose  legal  guardian  is  the  State; 
or 

(B)  Whose  legal  guardian,  conservator, 
or  other  legal  representative  has  not, 
within  a  reasonable  time  after  tiie  dei>ial 
of  access  to  information  imder 
paragraph  (a),  selected  a  m«ital  health 
prof^ional  to  review  the  information. 

(2)  If  such  mental  health  professional 
determines,  based  on  profisssional 
judgment,  that  disclosure  of  the 
information  would  not  be  detrimental  to 
the  health  of  the  individual,  the  P&A 
system  may  disclose  such  information 
to  the  individual. 


DEPAFmiENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 

42CFRPart4S3 

[MB-11»-^ 
ftm:  O036-AI3O 


Medicaid  Program;  UmitaUon  on 
Provider-Related  Donations  arKl 
Care-Reiatad  Taxes;  Revision  of 
Waiver  Crlterte  for  Tax  Programs 
Baaed  Exdushrely  on  Beglonai 
Variations;  Correction 

AOBICy:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Correcting  amendment 


This  document  contains  a 
correction  to  the  final  regulations  that 
were  published  in  the  Federal  KagJahtr 
on  August  13, 1993  (58  FR  43156). 
These  regulations  revised  the  Medicaid 
ragufations  relating  to  limitations  on 
federal  financial  participation  (FFP)  in 
State  medical  assistance  expenditures 
when  States  receive  funds  tram 
provider-related  donations  and  revenues 
generated  by  certain  health  care-refated 
tains. 

EFFECTIVE  DATE:  September  13,  1993. 
FOR  FWTHER  MFOfMATION  COffTACT: 
Jim  Frizzera.  (410)  786-9535. 
SUPPLEMENTARY  MFOMIATKM:  On  August 
13, 19Q3,  we  published  final  regulations 
that  further  implemented  statutory 
provisions  that  limit  the  amount  of 
Federal  financial  participation  (FFP) 
available  for  medical  assistance 
expenditures  in  a  fiscal  year  when 
States  receive  funds  donated  from 
providers  and  revenues  generated  by 
certain  health  care  refated  ta^es.  The 
August  13, 1993  final  rule  amended  on 
interim  final  rule  that  was  published  in 
the  Federal  R^iatsr  on  November  24, 
1992  that  established  in  regulations  the 
statutory  limitations. 

In  general,  the  sfatute  specified  the 
types  of  health  care  related  taxes  that  a 
State  is  permitted  to  receive  without  a 
reduction  in  FFP.  Such  taxes  are  broad- 
based  taxes  that  apply  in  a  uniform 
^wniMw  to  all  health  caie  providers  in  a 
class,  and  that  do  not  hold  providers 
harmless  for  their  tax  costs.  If.  however, 
a  State  tax  is  not  broad-based  and 
uniform,  a  State  may  submit  a  waiver 
application  to  us  requesting  that  we 
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treat  its  tax  as  a  broad-based  and 
uniform  health  care-related  tax.  A  State 
application  may  be  approved  if  the  State 
established  that,  among  other  things,  the 
tax  is  generally  redistzibutive.  We 
established  in  the  regulation  the  waiver 
criteria  under  which  we  will  determine 
whether  a  tax,  that  does  not  meet  the 
statutory  defined  broad-based  or 
uniform  requirements,  is  generally 
radistributive. 

As  published,  the  regulation  at  42 
CFR  433.68(e)(2)(iv)  contains  an  amv  in 
the  percentage  amount  necessary  to 
demonstrate  that  a  State  tax  that  varies, 
based  exclusively  on  regional  variations, 
and  enacted  and  in  effect  prior  to 
November  24, 1992,  is  generally 
ledistributive  and  can  be  considered  to 
meet  the  criteria  for  waiver  of  the 
uniform  tax  reqiurement 

list  of  Sutafacts  in  42  C31t  Part  433 

Administrative  practice  and 
procedure.  Child  support.  Claims,  Grant 
programs — health,  Nfedicaki,  Reporting 
and  recerdkeeping  requirements. 

Accordingly,  42  CFR  part  433  is 
corrected  by  making  the  following 
correcting  amendment 

PART  433— STATE  FISCAL 
AOMMSTRATION 

1.  The  authority  citation  for  part  433 
continues  to  read  as  follows: 

Antikoritr  Sees.  1102. 1137, 1902UK4). 
1W2UM18).  1902(aX25),  1902(sK4S).  1902(t), 
1903(AK3),  IflOafdMZ).  1903(dK5).  1903(o). 
1903(p).  (1903(r).  1903(w).  1912,  and  1919(e) 
of  the  Social  Security  Act  (42  U.S.C.  1302, 
1320b-7. 1396a(sK4).  1396a(aMl8). 
13fl6a(sX25),  1396a(aH45).  1396e(t), 
139eb(aM3).  139eb(dK2).  1396a(d)(5). 
1396b(i).  139eb(o).  13«0b(p).  1396l](r). 
139eb(w).  and  1390k.) 

2.  In  §433.68,  paragraph  (eK2Xiv). 
remove  the -percentage  "0.85"  and  add 
in  its  phK»  "0.70". 

(Catalog  of  Fedaial  Aaaistance  Program  No. 
93.778.  Msdicai  Aastatanre  Program) 

Dated:  September  12. 1997. 
NeU  J.  Slliiiiiaii. 

Dapoty  Auistant  Seavtaryfor  btfonnadoa 
Hesouim  Managamettt 
(FR  Doc  97-27194  Filed  10-0-47;  4.-00  pml 
iCOBKWSSW  II 


FEDERAL  COMMUNICATIONS 


47  CFR  Part  7« 

(MM  Dockat  Not.  K-aae  and  93-215;  FCC 
97-a3q 

SnwII  Cabto  Tstovision  SystMiw;  Rflto 
Ragulatton 

AO0ICV:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Fourteenth  Order  on  Reconsideration 
denying  two  petitions  seeking 
reconsideration  of  the  rules  adopted  for 
small  cable  television  systems  governing 
rates  charged  for  regulated  cable 
services  in  the  Sixth  Report  and  Order 
and  Eleventh  Order  on  Reconsideration 
in  MM  Docket  Nos.  92-266  and  93-215. 
FCC  95-195.  The  Commission  also 
adopted  minor  clarifications  to  the  rate 
rules. 

feH-tCiWC  DATE:  October  15. 1907. 
FOR  niRTHER  urOHMATlON  CONTACT:  Julie 
Buchanan,  Cable  Services  Bureau.  (202) 
41»-7200. 


TARV  MFORMATION:  The 
following  is  a  synopsis  of  the 
Commission's  Fourteenth  Order  on 
Reconsideration  in  MM  Docket  Nos.  92- 
266  and  93-215,  adopted  September  24, 
1997  and  released  October  1, 1997.  The 
fuU  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800..  1231 
20th  Street.  NW..  Washington.  DC 
2003a 

Sjmopais 

/.  Introductkm 

1.  On  May  5, 1995,  the  Commission 
adopted  the  Sixth  Report  and  Order  and 
Eleventh  Order  on  Reconsideration  in 
MM  Docket  Nos.  92-266  and  9^-215, 
FCC  95-196.  60  FR  35854  (July  12. 
1995)  ("Small  System  OrIot").  thereby 
modifying  the  rules  governing  rates 
charged  for  regulated  cable  services  by 
certain  smaller  cable  systems.  In  this 
order,  we  address  petitions  for 
reconsideration  of  the  Small  System 
Order. 

n.  Background 

2.  Section  623(i)  of  the 
Communications  Act  of  1934,  as 
amended  ("Communications  Act"), 
requires  that  the  Commission  design 
rate  regulations  to  reduce  the 


administrative  burdens  and  the  cost  of 
compliance  for  cable  systems  with  1,000 
or  fewer  subscribers.  In  the  Small 
System  Order,  the  Commission 
extended  small  system  rate  relief  to    '" 
small  cable  systems  owned  by  small 
cable  companies.  The  Small  System 
Order  defines  a  small  system  as  any 
system  that  serves  15,000  or  fewer 
subscribers,  and  it  defines  a  small  cable 
company  as  a  cable  opwator  that  serves 
a  total  of  400,000  or  fewer  subscribers 
over  all  of  its  systems. 

3.  In  addition  to  adopting  the  new 
categories  of  small  systems  and  small 
cable  compcuues,  the  Small  System 
Order  introduced  a  form  of  rate 
regulation  known  as  the  small  system 
cost  of  service  methodology.  This 
approach,  which  is  available  only  to 
small  systems  owned  by  small  cable 
companies,  follows  general  principles  oi 
cost  of  service  rate  regulation.  An 
eligible  cable  operator  may  establish  a 
maximum  peonitted  rate  for  regulated 
cable  service  equal  to  the  amount 
necessaiy  to  cover  its  operating 
expenses  plus  a  reasonable  return  on  its 
prudent  investment  in  the  assets  used  to 
provide  that  service.  The  small  system 
cost  of  service  methodology  differs  both 
procedurally  and  substantively  from  the 
standard  cost  of  service  methodology 
available  to  cable  operators  general]^. 

4.  To  implement  the  small  system  cost 
of  service  rules,  we  designed  FCC  Form 
1230,  a  simplified  one-page  form,  for 
use  exclusively  by  operators  eligible  for 
these  rules.  This  form  is  more 
streamlined  than  Form  1220  used  for 
cost  of  service  showings  by  larger 
operators.  To  use  Form  1230,  the 
operator  must  calculate  five  items  of 
data  pertaining  to  the  system  in 
question:  anniial  operating  expens^. 
net  rate  base,  rate  of  return,  channel 
count  and  subscriber  count  Once  these 
variables  are  calculated,  the  form 
generates  the  maximum  per  channel  rate 
the  operator  may  charge  for  regulated 
service.  Although  subject  to  regulatory 
review,  this  rate  is  presumed  retuonable 
if  it  is  no  more  than  $1.24  per  channel. 

5.  When  applicable,  the  presumption 
of  reasonableness  effectively  exempts 
eligible  cable  operators  from  many  of 
the  proof  burdens  that  apply  imder  our 
standard  cost  of  service  rules.  For 
example,  eligible  small  cable  companies 
have  greater  discretion  than  larger 
operators  in  determining  how  to  allocate 
costs  between  regulated  and 
unregulated  services  and  between 
various  levels  of  regulated  services. 
Similarly,  qualifying  cable  operators 
using  Form  1230  are  not  sub|ect  to  the 
presumption  of  luueasonableness  that 
otherwise  attaches  when  an  operator 
seeks  a  rate  of  return  higher  than 
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11.25%.  As  noted,  an  eligible  operator 
enjoys  the  presumption  of 
reasonableness  with  respect  to  these  and 
other  factors  only  if  the  maximum 
permitted  rate  claimed  on  Form  1230 
does  not  exceed  $1.24  per  channel.  If 
the  rate  exceeds  $1.24  per  channel,  the 
cable  operator  still  may  use  Form  1230, 
but  is  subject  to  the  same  prestunptions 
that  apply  in  a  standard  cost  of  service 
showing.  As  with  other  rate-setting 
procedures,  a  cost  of  service  show^ig 
involving  Form  1230  is  subject  to 
review  by  the  cable  operator's  local 
franchising  authority  and/or  by  the 
Commission. 

6.  With  respect  to  the  effective  date  of 
the  small  system  rules,  we  directed 
franchising  authorities  to  apply  the 
small  system  cost  of  service  approach  to 
rate  cases  pending  as  of  the  release  date 
of  the  Small  System  Order  because  the 
record  demonstrated  that  the  pre- 
existing rules  were  imposing  a 
significant  burden  on  small  systems. 
The  Small  System  Order  was  released 
on  June  5, 1995. 

m.  Petitions  for  Reconsideration 

7.  Two  parties  seek  reconsideration  of 
the  Small  System  Oder  and  a  number 
of  other  parties  oppose  the  petitions.  In 
one  petition,  the  Georgia  Municipal 
Association  ("GMA")  requests  that  we 
repeal  the  small  system  cost  of  service 
rules  in  their  entirety.  In  the  alternative, 
GMA  urges  the  Commission  to  lower  the 
may'T"'""  amount  of  $1.24  per  channel 
at  which  an  operator  may  set  rates  and 
still  be  entitled  to  a  presimiption  of 
reasoiuibleness.  In  support  of  its 
petition,  GMA  questions  the  accuracy  of 
the  underlying  cost  data  that  we  used  to 
set  the  $1.24  per  channel  rate.  In 
addition,  GMA  claims  that  the  new 
rules  will  increase  biudens  on 
franchising  authorities  and  lead  to 
unreasonable  rates  for  regulated  cable 
services.  GMA  also  cites  examples  of 
what  it  claims  are  cable  operators 
abusing  the  small  system  rules. 

8.  The  New  Jersey  Board  of  Public 
Utilities  ("New  Jersey  Board")  seeks 
reconsideration  of  the  Small  System 
Order  to  the  extent  it  permits 
application  of  the  small  Systran  ruies  to 
rate  cases  that  were  pending  as  of  the 
release  date  of  the  order.  In  support  of 
its  petition,  the  New  Jersey  Board 
describes  the  possible  impact  of  the 
small  system  rules  upon  a  rate  case  that 
was  pending  before  it  when  the 
Commission  released  the  Small  System 
Order  on  Jime  5, 1995.  According  to  the 
New  Jersey  Board,  the  cable  operator  in 
that  case  has  given  notice  of  its  intent 
to  attempt  to  justify  its  proposed  rate 
increase  by  filing  FCC  Form  1230.  The 
New  Jersey  Board  complains  that  the 


ndes  governing  the  information  that  a 
franchising  authority  may  seek  in 
conjunction  with  its  review  of  a  Form 
1230  are  overly  restrictive.  The  New 
Jersey  Board  also  objects  to  having  to 
bear  the  burden  of  showing  the 
unreasonableness  of  the  rate  sought  by 
the  operator  if  that  rate  does  not  exceed 
$1.24  per  regulated  channel.  As  a  result 
of  the  above,  the  New  Jersey  Board 
contends  it  will  be  "precluded  from 
esteblishing  whether  the  cable 
operator's  subscribers  are  being  charged 
a  reasonable  rate,"  assuming  the 
operator  meets  the  small  system  and 
small  cable  company  definitions.  The 
New  Jersey  Board  also  asserts  the 
alleged  uiiiaimess  of  applying  the  small 
system  cost  of  service  rules  to  the 
pending  case  in  light  of  the  resources 
that  the  Board  already  has  expended  in 
the  case.  Along  with  its  petition  for 
reconsideration,  the  New  Jersey  Board 
also  filed  a  motion  for  stey  of  the  Small 
System  Order  to  the  extent  it  mandates 
application  of  the  new  rules  to  pending 
cases. 

IV.  Discussion 

9.  Neither  petition  challenges  our 
determination  that  some  measure  of 
regulatory  relief  is  appropriate  for  small 
systems  owned  by  sniall  cable 
companies.  The  petitioners  do  not 
dispute  our  conclusion  that  such 
systems  face  proportionately  higher 
operating  and  capital  costs  than  larger 
cable  entities.  Likewise,  the  petitioners 
do  not  contest  that  our  standard  cost  of 
service  rules  may  place  "an  inordinate 
hardship"  on  smaller  systems  "in  terms 
of  the  labor  and  other  resources  thAl 
must  be  devoted  to  ensuring 
compliance."  Therefore,  the  petitions 
give  us  no  reason  to  reconsider  our 
decision  to  establish  for  eligible  small 
systems  a  form  of  rate  regulation  that 
lessens  some  of  the  substantive  and 
procedural  burdens  that  otherwise 
would  apply.  Because  the  petitions  raise 
separate  issues,  we  will  resolve  the 
merits  of  each  petition  individually. 

A.  The  GMA  Petition 

10.  GMA  challenges  the  presiunption 
of  reasonableness  that  arises  when  an 
eligible  small  system  uses  Form  1230  to 
justify  a  regulated  rate  that  does  not 
exceed  $1.24  per  channel.  As  noted 
above,  we  esteblished  $1.24  per  channel 
as  the  appropriate  cut-off  based  on  cost 
data  previously  submitted  to  the 
Commission  by  small  cable  companies 
seeking  to  establish  regulated  rates  for 
their  small  systems  by  using  Form  1220 
in  accordance  with  our  standard  cost  of 
service  rules.  GMA  asserts  that  a  careful 
review  of  the  Form  1220s  that  we  relied 
on  to  set  the  $1.24  per  channel  rate 


"would  probably  •  *  *  [show]  that 
corrections  should  be  made  to  the 
operators'  calculations  in  a  large 
percentage  of  cases."  In  support  of  this 
prediction,  GMA  stetes  that  "several" 
Georgia  cable  operators  using  FOC  Form 
1220  have  oversteted  the  value  of  the 
intangible  assets  in  theirjatet>ases.  In 
addition,  GMA  stetes  that  the 
Commission  found  calculation  or 
allocation  errors  in  each  of  the  nine  cost 
of  service  cases  that  we  had  addressed 
as  of  the  date  GMA  filed  its  petition. 
GMA  cites  three  specific  cost  of  service 
cases  in  which  the  Cable  Services 
Bureau  ("Bureau")  made  adjustments  to 
correct  such  errors.  On  this  basis.  GMA 
argues  that  "there  is  a  strong  possibility 
that  there  are  errors"  in  the  Form  12208 
from  which  we  gleaned  the  cost  date  to 
establish  the  presumptively  reasonable 
rate  of  $1 .24  per  channel. 

11.  We  believe  that  the  rate-setting 
mechanism  we  adopted  in  the  Small 
System  Order  reflects  a  reasoned 
judgment  as  to  the  method  for 
esteblishing  the  rates  that  an  eligible 
small  system  may  charge  for  regulated 
services.  Neither  GMA  nor  any  other 
parfy  challenges  this  mechanism.  GMA 
objects  only  to  the  input  date  that 
produced  the  standaid  of  $1.24  per 
regulated  channel  against  which  the 
rates  of  eligible  small  systems  are 
measured.  We  determined  in  the  Small 
System  Order,  however,  that  a  more 
comprehensive  review  of  small  system 
cost  date  was  not  necessary  to  ensure 
that  our  small  system  rules  were 
properly  tailored  to  the  conditions  feced 
by  such  systems. 

12.  GK^  does  not  challenge  our 
finding  that  small  systems  owned  by 
small  cable  companies  were  in  need  of 
immediate  relief  GMA  suggests  that  the 
Form  1220  filings  on  which  we  relied 
were  so  facially  inaccurate  that  we 
should  have  conducted  a  further 
analysis  of  small  system  cost  date.  We 
disagree.  This  approach  would  have 
delayed  implementetion  of  measures  for 
which  there  was  an  immediate  need  and 
would  have  imposed  additional 
administrative  responsibilities  (i.e., 
having  to  respond  to  Commission 
inquiries  concerning  small  system  cocte) 
on  the  very  entities  that  we  foimd  were 
the  most  tnirdened  by  regulation. 

13.  GMA  fails  to  persuade  us  that  the 
benefits  of  further  analysis  of  small 
system  cost  date  would  have 
outweighed  the  administrative  coste  and 
delay  that  such  analysis  would  have 
entailed.  While  GMA  does  not  dispute 
that  such  coste  and  driay  would  have 
been  both  ineviteble  and  extremely 
burdensome,  it  fails  to  fector  these 
considerations  into  its  discussion.  GMA 
bases  ite  request  for  reconsideration  on 
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the  bet  that  the  Bureau  found  allocation 
or  calculation  errors  in  the  cost  of 
service  cases  it  cites.  However,  the 
impact  of  the  Bureau's  adjiistments  in 
the  cited  cases  are  overstated  by  GMA 
and  do  not  undermine  the  formulation 
of  the  $1.24  standard. 

14.  The  Bureau  decisions  cited  by 
GMA  were  based  on  general  cost  of 
service  principles  and  not  under  the 
interim  rules  the  Commission  adopted 
in  February  1994.  As  of  the  time  of 
those  filings,  we  had  directed  cost  of 
service  operators  to  jxistify  their  rates  in 
accordance  with  traditional  cost  of 
service  principles  generally  applicable 
in  the  field  of  utility  rate  regulation. 
After  seeking  and  reviewing  further 
public  comment,  we  subsequently 
adopted  more  refined  cost  of  service 
rules  better  tailored  for  use  in  the  cable 
service  context.  At  the  same  time,  we 
designed  Form  1220  for  use  in 
accordance  with  the  new  rules.  The  cost 
data  used  in  the  Small  System  Order 
were  gleaned  from  Form  1220s  filed  by 
small  systems  pursuant  to  cost  of 
service  riiles  adapted  specifically  for  use 
l^  cable  operators.  The  specificity  of  the 
new  rules,  combined  with  the 
uniformity  of  presentation  required  by 
Form  1220.  makes  the  latter 
submissions  inherently  more  reliable 
than  the  earlier  submissions  cited  by 
GMA.  Thus,  the  errors  in  the  filings 
relied  on  by  GMA  do  not  suggest  the 
likelihood  of  material  inaccuracies  in 
the  subsequent  Form  1220  filings.  This 
is  particularly  true  given  the  nature  of 
the  errors  in  the  cases  cited  by  GMA.  In 
each  case,  the  errors  were  so  minor  that 
the  Bureau  found  that  the  rates  actually 
being  charged  by  the  cable  operator 
were  nevertheless  justified  and  denied 
the  complaint. 

15.  We  further  note  that  in  the  SmaU 
System  Order,  we  decided  that 
standards  applicable  to  cable  systems 
generally  were  inappropriate  for  small 
systems  owned  by  small  cable 
companies.  In  particular,  we  decided 
that  eligible  small  systems  should  be 
given  more  regulatory  leeway  than 
larger  cable  entities  because  small 
systems  fiace  disproportionately  higher 
operating  costs,  capital  costs,  and 
regulatory  compliance  costs.  In  EKt. 
with  respect  to  eligible  small  systems, 
we  relaxed  the  very  standards  that  had 
caused  the  Biu'eau  to  make  the 
adjustments  described  in  the  coat  of 
service  cases  cited  by  GMA. 

16.  GMA  does  not  dispute  that  we 
ahould  be  less  restrictive  in  applying 
cost  of  service  principles  to  small 
systems  owned  by  small  cable 
companies.  Yet  it  invites  us  to  question 
cost  information  submitted  by  such 
systems  by  applying  the  stricter 


standards  that  we  have  foimd 
inappropriate  for  those  systems. 
Because  GMA's  arg\unent  relies  on 
overly  restrictive  standards,  we  find  that 
it  has  not  raised  a  material  issue  with 
respect  to  the  reliability  of  those  filings. 

17.  In  addition  to  its  specific 
challenge  to  the  per  channel  rata  of 
$1.24,  GMA  recites  several 
"experiences"  of  Georgia  franchising 
authorides  that  purport  to  show  that  the 
small  system  rules  "are  unfair  to  those 
franchising  authorities  who  have 
invested  a  substantial  amount  of  time 
and  money  in  the  rate  regulation 
process."  GMA  further  complains  that 
these  examples  prove  that  "the  rules  are 
un£dr  to  subscribers,  because  some 
cable  operators  will  increase  rates  well 
beyond  the  level  which  subscribers 
wotdd  pay  if  competition  existed." 
These  conclusory  allegations  do  not 
refute  the  sp>ecific  findings  or  analyses 
set  forth  in  the  Small  System  Order  and 
do  not  state  a  basis  for  us  to  reconsider 
that  order.  Furthermore,  franchising 
authorities  had  no  reasonable  reliance 
interest  in  our  rules  remaining 
unchanged.  As  for  practices  of  the 
individual  operators  identified  in  the 
GMA  petition,  we  do  not  believe  it  is 
appropriate  for  us  to  make  specific 
findings  in  this  context  regarding  the 
propriety  of  those  practices.  To  the 
extent  cable  operators  fail  to  abide  by 
our  rules,  local  franchising  authorities 
may  take  appropriate  action. 

18.  For  tne  reasons  stated  above,  we 
hereby  deny  GMA's  petition  for 
reconsideration. 

B.  The  New  Jersey  Board  Petition 

19.  The  New  lersey  Board  objects  to 
the  Small  System  Order  to  the  extent  it 
requires  local  franchising  authorities  to 
permit  eligible  systems  to  use  the  small 
system  cost  of  service  methodology  in 
cases  pending  as  of  the  date  the  Small 
System  Order  was  released.  In  support 
of  its  petition,  the  New  Jersey  Board 
describes  the  potential  impact  of  the 
Small  System  Order  upon  a  rate  case 
pending  before  it.  That  case  involves  the 
rates  charged  by  Service  Electric  Cable 
TV  of  Hunterdon  ("Service  Electric"). 
Service  Electric  filed  a  standard  cost  of 
service  showing  with  the  New  Jersey 
Board  on  July  14, 1994.  Pursuant  to  that 
showing.  Service  Electric  sought  to 
increase  its  monthly  rates  from  $21.00 
to  $26.31  for  its  60-channel  basic  service 
tier.  That  case  was  pending  when  the 
Commission  released  the  Small  System 
Order  on  June  3, 1995,  although  the  staff 
of  the  New  Jersey  Board  had  negotiated 
a  tentative  settlement  with  Service 
Electric  that  was  subject  to  the  approval 
of  the  New  Jersey  Board.  Before  such 
approval  occurred.  Service  Electric  gave 


notice  of  its  intent  to  attempt  to  justify 
its  proposed  rate  increase  by  filing  FCC 
Form  1230. 

20.  The  New  Jersey  Board  contends 
that  under  thb  small  system  cost  of 
service  rules,  Service  Electric  might  be 
able  to  justify  the  rate  increase  it  sought 
in  its  initial  showing  to  the  Board  or, 
potentially,  an  even  greater  increase. 
According  to  the  New  Jersey  Board,  the 
rules  governing  the  information  that  a 
fiBnchising  authority  may  seek  in 
conjunction  with  its  review  of  Form 
1230  are  so  restrictive  that  it  wUl  be 
"difficult  if  not  impossible  to  challenge" 
the  rate  the  operator  seeks  to  justify.  "Ilie 
New  Jersey  Board  also  notes  that  under 
the  small  system  cost  of  service  rules, 
the  biuxien  is  on  the  frBnchising 
authorify  to  show  the  unreasonableness 
of  the  rate  sought  by  an  eligible  small 
system  if  that  rate  does  not  exceed  $1.24 
per  regulated  channel.  The  New  Jersey 
Board  asserts  that  this  "unprecedented" 
shift  in  the  burden  of  prqof  will 
"necessitate  the  use  of  Board  and  State 
resources  not  usually  required"  in  order 
to  establish  the  unreasonableness  of  the 
rate  sought  by  the  cable  operator. 

21.  Based  on  the  above,  the  New 
Jersey  Board  argues  that  it  will  be 
"precluded  from  establishing  whether 
Service  Electric's  subscribers  are  being 
charged  a  reasonable  rate,"  assuming 
the  of>erator  meets  the  small  system  and 
small  cable  company  definitions.  The 
New  Jersey  Board  also  asserts  the 
alleged  unfairness  of  applying  the  small 
system  cost  of  service  rules  to  the 
pending  case  in  light  of  the  resources 
that  it  already  has  expended  in  the  case. 

22.  As  an  initial  matter,  we  note  that 
the  petition  seeks  reconsideration  of  a 
Commission  rule  of  general 
applicabilify  based  solely  on  the 
potential  e^ect  of  that  rule  on  a  single 
rate  case  affecting  approximately  3,000 
cable  subscribers.  The  Commission  is 
charged  with  structuring  a  national 
framework  of  rate  regulation.  A  broader 
and  more  representative  showing  of  the 
rule's  impact  is  necessary  for  us  to 
review  the  merits  of  a  particular  rule  or 
regulatory  approach. 

23.  Further,  the  New  Jersey  Board 
fails  to  refute  the  underlying  analysis 
supporting  our  decision  to  apply  the 
new  rules  to  pending  cases.  We  adopted 
this  approach  based  upon  our  balancing 
of  various  fisctors.  With  respect  to  rate 
regulation.  Congress  specifically 
directed  us  to  reduce  the  administrative 
burdens  and  ease  the  costs  of 
compliance  for  smaller  systems.  In  the 
Small  System  Order,  we  concluded  that 
our  then  existing  rules  "have 
significantly  burdened  small  systems." 
We  designed  the  small  system  cost  of 
service  rules  to  remedy  this  problem. 
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Having  determined  small  systems'  need 
for  inmiediate  relief,  we  deemed  it  in 
the  public  interest  to  provide  such  relief 
accordingly.  We  believe  that  it  is 
appropriate  to  apply  a  new  rule  to 
pending  cases  where  the  new  rule 
serves  to  alleviate  an  existing  restriction 
on  regulated  parties,  as  the  small  system 
cost  of  service  niles  did  by  creating  an 
additional  method  for  eligible  systems 
to  justify  their  rates.  In  addition,  were 
pending  cases  not  made  subject  to  the 
new  rules,  subscribers  in  some  areas 
might  have  received  refunds  when  the 
pending  cases  were  decided,  followed 
immediately  by  rate  hikes  when  the 
systems  put  new  rates  into  effect 
prospectively  in  accordance  Mrith  the 
small  system  cost  of  service 
methodology.  Applying  the  new  small 
system  rules  to  pending  cases  avoids 
this  confusing  "roller-coaster"  result. 

24.  We  decided  that  the  small  system 
cost  of  service  rules  would  not  affect 
fined  decisions  of  local  franchising 
authorities  made  before  the  release  of 
the  Small  System  Order.  In  these  cases, 
the  public  interest,  and  in  particular  the 
interests  of  administrative  finality, 
dictated  that  the  final  decision  of  a  local 
frBnchising  authority  should  not  be 
subject  to  reconsideration  or  appeal 
under  the  small  system  rules. 

25.  By  seeking  reconsideration,  the 
New  Jersey  Board  suggests,  implicidy, 
that  we  ened  in  finding  a  need  for 
inmiediate  relief.  Yet  it  offers  no 
arguments  or  evidence  to  refute  this 
finding  and  thus  presents  no  basis  to 
reconsider  it.  The  New  Jersey  Board's 
statement  of  a  policy  preference  cannot 
overcome  the  evidence  concerning  the 
plight  of  smaller  systems  that  was  before 
us  when  we  adopted  the  Small  System 
Order.  As  James  Cable  Partners  and 
Rifkin  and  Associates,  Inc.  argues,  it 
makes  no  sense  "to  complete  pending 
cases  under  preexisting  criteria  that  do 
not  embody  the  policy  and  statutory 
concerns  that  led  to  the  adoption  of  the 
Small  System  Order  in  the  first  place." 
Likewise,  the  New  Jersey  Board  does  not 
dispute  the  "roller-coaster"  effect  on 
rates  that  would  result  if  the  new  rules 
were  not  applied  to  pending  cases. 

26.  The  New  Jersey  Board  contends 
that  application  of  the  small  system 
rules  to  the  pending  Service  Electric 
case  will  result  in  a  waste  of  the 
resources  it  already  has  expended  in 
that  case.  It  objects  to  our  decision  to 
place  on  the  franchising  authority  the 
burden  of  proving  the  unreasonableness 
of  a  proposed  rate  that  does  not  exceed 
$1.24  per  regulated  channel.  The  New 
Jersey  Board  suggests  that  the 
presiunption  of  reasonableness  that  will 
attach  to  such  a  rate,  coupled  with  the 
Umitadons  on  the  information  it  can 


demand  irom  the  operator,  effectively 
will  preclude  it  from  determining 
whether  a  particular  rate  is  reasonable. 
We  disagree. 

27.  We  understand  the  frustradon  of 
the  New  Jersey  Board  with  respect  to  its 
prior  expenditure  of  resources  in 
accordance  with  the  standard  cost  of 
service  rules.  We  note,  however,  that 
those  expenditures  were  made  with 
notice  of  the  {xwsibility  that  we  would 
modify  the  riiles  governing  small 
systems.  Unfortunately,  rule  changes 
and  rule  modifications  sometimes  lead 
to  inefficiencies  and  disruptions  for 
both  the  regulator  and  the  regulated.  We 
are  forced  to  balance  these  factors 
against  the  impact  of  delaying 
implementation  of  the  new  rule.  Since 
the  Service  Electric  case  is  the  only 
matter  in  which  a  franchising  authority 
has  articulated  this  concern,  we  cannot 
conclude  that  the  problem  is  so 
significant  to  require  us  to  reconsider 
our  prior  decision.  We  do  not  believe 
that  the  Small  System  Order  will  result 
in  squandered  resources  even  in  the 
Service  Electric  case.  The  efforts  already 
expended  by  the  New  Jersey  Board  in 
amassing  data  and  making  fectual 
determinations  will  not  have  been 
wasted  since  they  are  relevant  when  the 
New  Jersey  Board  decide  the  rate  case 
in  accordance  with  the  small  system 
rules. 

28.  More  generally,  we  disagree  with 
the  New  Jersey  Board's  characterization 
of  the  permissible  scope  of  informadon 
requests  that  a  franchising  authority 
may  make  when  reviewing  Form  1230. 
The  Small  System  Order  expressfy 
recognizes  the  right  of  franchising 
authorities  to  obtain  "the  information 
necessary  for  judging  the  validify"  of 
the  filing.  No  infarmation  has  been 
submitted  to  indicate  that  anjrthing 
more  than  what  this  rule  permits  is 
necessary. 

29.  We  further  find  that  the  New 
Jersey  Board  has  failed  to  raise  a  valid 
argument  against  imposing  the  burden 
of  proof  on  the  franchising  authorify 
when  the  rate  in  question  does  not 
exceed  $1.24  per  channel.  What  it  terms 
an  "unprecedented  shift  in  the  burden 
of  proof  is  the  logical  extension  of  our 
determination  that  rates  at  or  below 
$1.24  per  regidated  channel  appear 
reasonable.  The  New  Jersey  Board  does 
not  challenge  the  analysis  by  which  we 
arrived  at  the  rate  of  $1.24  per  channel. 
While  not  disputing  that  rates  at  or 
below  $1.24  per  channel  can  be 
presumed  reasonable,  the  New  Jersey 
Board  woidd  ignore  this  finding  in 
individual  rate  proceedings  and 
continue  to  place  upon  the  cable 
operator  the  burden  of  establishing  the 
reasonableness  of  its  requested  rate. 


regardless  of  the  amount.  We  believe 
that  having  made  the  determination  that 
rates  at  or  below  $1.24  per  channel  may 
by  presumed  reasonable,  we  should 
shift  the  burden  of  proof  to  the 
fienchising  authorify  when  the  operator 
seeks  to  justify  rates  that  do  not  exceed  . 
that  amount  The  New  Jersey  Board  does 
not  contest  this  analysis  and  therefore 
we  have  no  basis  to  reconsider  our 
decision. 

30.  For  these  reasons,  we  hereby  deny 
the  New  Jersey  Board's  Petition.  "The 
New  Jersey  Board  presents  the  same 
arguments  in  its  Motion  for  Stay  as  it 
does  in  its  Petition.  Therefore,  for  the 
same  reasons  that  we  deny  its  Petition, 
we  also  deny  the  NefW  Jersey  Board's 
Motion  for  Stay. 

C  Odier  Matters 

31.  On  our  own  motion,  we  clarify 
one  aspect  of  our  rule  that  allocates  tha^ 
burden  of  establishing  whether  the  rats  • 
claimed  by  a  cable  operator  under  the 
small  system  cost  of  service  ; 
methodology  is  reasonaUe.  As 
discussed  above,  the  ciurent  rule  states: 
"If  the  maximum  rate  established  on 
Form  1230  does  not  exceed  $1.24  per 
channel,  the  rate  shall  be  rebuttabiy 
presumed  reasonable."  Thus,  the 
ciirrent  wording  of  the  rule  suggests  that 
the  burden  depends  on  the  maximum 
rate  permitted  by  Form  1230,  not  on  the 
rate  that  the  operator  intends  to  charge. 
Such  an  interpretation  would  create  an 
anomaly  where  an  operator  determines 
that  its  maximum  permitted  rate  is 
above  $1.24  per  regulated  channel,  but 
does  not  actually  intend  to  charge  more 
than  $1.24.  We  did  not  intend  for  the 
operator  to  have  the  burden  of 
overcoming  all  of  the  presumptions  we 
generally  found  to  be  inappropriate  for 
eligible  small  systems,  if  the  actual  rate 
the  operator  seeks  to  charge  is  within 
the  zone  of  what  we  presume  to  be 
maannnhln  To  eliminate  this  potential 
confusion,  we  hereby  clarify  that  the 
presumption  of  reasonableness  shall 
apply  as  long  as  the  actual  rate  to  be 
charged  does  not  exceed  $1.24  per 
regulated  channel,  regardleas  of  whether 
the  maximum  permitted  rate,  as 
calculated  on  Form  1230,  exceeds  that 
amount.  The  burden  shall  shift  bedk  to 
the  operator  once  it  seeks  to  actually 
raise  rates  above  the  $1.24  per  channel 
threshold. 

32.  We  also  take  this  opportimify  to 
correct  three  editing  errors  that 
appeared  in  the  rules  appendix  to  the 
Small  System  Order.  These  corrections 
do  not  amend  the  substance  of  the  rules 
in  any  way. 

33.  In  the  Small  System  Order,  wre 
provided  for  the  treatment  of  a  small 
system  that  properly  sets  its  rates  in 
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accordance  with  the  small  system  cost 
of  service  methodology,  but  lator 
experiences  a  change  in  its  status,  either 
because  the  system  exceeds  the  15,000- 
subscriber  cap  for  a  small  system  or 
because  the  operator  exceeds  the 
400.000-subscriber  threshold  for  a  small 
cable  company.  While  the  text  of  the 
order  explained  the  regulatory  effect  of 
such  a  transitioQ.  the  accompanying 
rules  did  not  Here  we  amend  the  rules 
consistent  with  the  text  of  the  Small 
System  Order. 

34.  As  discussed  above,  the  Small 
System  Order  provided  for  the 
application  of  the  small  system  cost  of 
service  rules  to  cases  pending  as  of  the 
release  date  of  the  order  if  the  cable 
operator  in  question  met  the  subscriber 
threshold  criteria  as  of  the  release  date 
and  as  of  the  data  the  system  became 
subject  to  rate  regulation.  The  rules 
appendix  inadvertently  referred  to  the 
effective  date,  instead  of  the  release 
date,  of  the  Small  System  Order  for 
purposes  of  this  rule.  We  hereby  revise 
the  text  of  §  76.934(hK9)  of  our  rules  to 
conform  it  with  our  intent  as  set  forth 
in  the  Small  System  Order. 

35.  Due  to  an  editing  error,  the  rules 
appendix  to  the  Small  System  Order  did 
not  accurately  indicate  that  we  were 
revising  the  eUgibility  criteria  for 
streamlined  rate  reduction  to 
incorporate  the  new  small  system  and 
small  cable  company  definitions 
established  in  the  Small  System  Order. 
We  hereby  amend  §  76.922(bM5)  of  our 
rules  to  conform  it  with  our  intent  as  set 
forth  in  the  Small  System  Order. 

V.  Final  Regulatory  Flexibility 
Certification 

36.  As  permitted  by  Section  605(b)  of 
the  Regulatory  Flexibility  Act.  5  U.S.C 
e05{b).  ("RFA"),  we  certify  that  a 
regulatory  flexibility  analysis  is  not 
necessary  because  the  amendments  to 
the  rules  adopted  in  this  order  will  not 
impose  a  significant  economic  impect 
on  a  substantial  number  of  small  entities 
as  defined  by  statute,  by  our  rules,  or  by 
the  Small  Business  Administration.  5 
U.S.C  605(b).  Three  of  the  amendments 
merely  correct  the  rules  and  have  no 
substantive  effect.  In  addition,  we 
clarified  that  the  operator's  presumption 
of  reasonableness  is  preserved  when  the 
operator's  actiial  rate  charged  does  not 
exceed  Si. 24  per  regulated  channel, 
regardless  of  the  mflifimiim  permitted 
rate  calculated  on  Form  1230.  Because 
this  clarification  will  benefit  small 
systems  owned  by  small  cable 
companies,  we  believe  a  regulatory 
flexibility  analysis  is  unnecessary.  This 
certification  conforms  to  the  RFA,  as 
amended  by  the  Small  Businesa 


Regulatory  Enforcement  Fairness  Act  of 
1996. 

37.  The  Commission  will  send  a  copy 
of  this  certificatron,  along  with  this 
order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801(a)(1)(A),  and  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Association.  5  U.S.C  605(b). 

VI.  Ordering  Clauses 


3S.  Accordingly,  It  Is  Ordered  that, 
pursuant  to  the  authority  granted  in 
sections  4(i).  4(1),  303(r),  and  623  of  the 
Communications  Act  oif  1934,  as 
amended,  47  U.S.C.  154(i),  154()). 
303(r),  and  543,  the  petitions  for 
reconsideration  filed  by  the  Georgia 
Municipal  Association  and  the  New 
Jersey  Board  of  Public  Utilities,  and  the 
Motion  for  Stay  filed  by  the  New  Jersey 
3oard  of  Public  Utilities,  are  denied. 

39.  It  Is  Further  Ordered  that, 
pursuant  to  the  authority  granted  in 
sections  4(1),  4()).  303(r),  and  623  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  154(j), 
303(r),  and  543,  76.922  and  76.934  of 
the  Conmiisaion's  rules,  47  CFR  76.922 
and  76.934.  areamended  as  set  forth 
below. 

40.  Jt  is  fint/ier  Ordeied  that  the 
Commission  shall  send  a  copy  of  this 
Fourteenth  Order  on  Recon^devation, 
including  the  Final  Regulatory 
Flexibility  Certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  AdministzatioiL 

Liel  of  Subjects  in  47  CFK  Part  76 

Administrative  practice  and 
procedure.  Cable  television.  Reporting 
and  recordkeeping  requirements. 

Federal  Communications  Commiasion. 
WUUmb  F.  CalOB. 
Acting  Secretaiy. 

Role  Changes 

Part  76  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  reed  as  follows: 

Anthority:  47  U.S.C.  151, 152, 153, 154, 
301.  302,  303.  303a,  307,  308.  309.  312.  315. 
317.  325.  503,  521.  522.  531,  532.  533,  534. 
535,  536,  537,  543.  544.  544a.  545.  548,  552, 
554,  556.  558,  560,  561.  571.  572,  573. 

2.  Section  76.922  is  amended  by 
revising  paragraph  (b)(5Ki)  introductory 
text  to  read  as  follows. 


f7«L922    ftetealorthebaalc 
^  pfOQranNnloQ 


(b)*  •  • 

(5)  Staamlined  rate  reductions,  (i) 
Upon  becoming  subject  to  rate 
r^ulation,  a  sinall  system  owned  by  a 
small  cable  co^^>any  may  make  a 
streamlined  rate  reduction,  subject  to 
the  following  conditions,  in  lieu  of 
esteblishing  initial  rates  pursuant  to  the 
other  methods  of  rate  regulation  set 
forth  in  this  subpart 


3.  Section  76.934  is  amended  by 
revising  paragraphs  (h)(5)(i)  and  (h)(9) 
and  by  adding  paragraph  (hXll)  to  reed 
as  follotvs: 


I76J34    Unm 


(h)  *  •  • 

(5)*  •   • 

(i)  If  the  maximum  rate  esUblished  on 
Form  1230  does  not  exceed  $1.24  per 
channel,  the  rate  shall  be  rebuttebfy 
presiuned  reasonable.  To  disallow  such 
a  rate,  the  franchising  authority  shall 
bear  the  burden  of  showing  that  the 
operator  did  not  reasonably  interpret 
and  allocate  its  cost  and  expense  data  in 
deriving  its  annual  operating  expenses, 
its  net  rate  base,  and  a  reasonable  nto 
of  return.  If  the  maximum  rate 
established  on  Form  1230  exceeds  $1.24 
per  channel,  the  franchising  authority 
shall  bear  such  burden  only  if  the  rate 
that  the  cable  operator  actually  seeks  to 
charge  does  not  exceed  $1.24  per 
channel. 
•        •        •        •        • 

(9)  In  any  rate  proceeding  before  a 
franchising  authority  in  which  a  final 
decision  had  not  been  issued  as  of  June 
5,  1995,  a  small  system  owned  by  a 
small  caUe  company  may  elect  the  form 
of  rate  regulation  set  forth  in  this  section 
to  justify  the  rates  that  are  the  subject  of 
the  proceeding,  if  the  system  and   ' 
affiliated  company  were  a  small  system 
and  small  company  respectively  as  of 
the  Jime  5,  1995  and  as  of  the  period 
dining  which  the  disputed  rates  were  in 
effect  HowevOT,  the  validity  of  a  final 
rate  decision  made  by  a  franchising 
authorify  before  June  5. 1995  is  not 
afiiected. 


(1 1)  A  system  that  is  eligible  to 
establish  its  rates  in  accordance  with  the 
small  system  cost-of-service  approach 
shall  remain  eligible  for  so  long  as  the 
system  serves  no  more  than  15,000 
subscribers.  When  a  system  that  has 
established  rates  in  accordance  with  the 
small  system  cost-of-service  approach 
exceeds  15,000  subscribers,  the  system 
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may  maintain  its  then  existing  rates. 
After  exceeding  the  15,000  subscriber 
limit,  any  further  rate  adjustments  shall 
not  reflect  increases  in  external  costs, 
inflation  or  channel  additions  until  the 
system  has  re-established  initial 
permitted  rates  in  accordance  with  some 
other  method  of  rate  regulation 
prescribed  in  this  subpart 

[FR  Doc.  97-27151  Filed  10-14-97;  8:45  ma] 
aajJNO  oooE  «ns-oi-p 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic     ' 
Administration 

90  CFR  Part  285 
PJ).  100797B] 

Atlantic  Tuna  FIsharias;  Atlantic 
Bluafln  Tuna  Qanaral  Catagory 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceenic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Opening  of  the  New  York  Bight 

fishery. 


r:  NMFS  opens  the  Atiantic 
bluefin  tuna  (ABT)  General  category 
New  York  Bight  fishery.  This  action  is 
being  taken  to  extend  the  season  for  the 
General  category,  provide  for  fishing 
opportunities  in  the  New  York  Bight 
area,  and  ensure  additional  collection  of 
biological  assessment  and  monitoring 
data. 

DATES:  Effective  October  9. 1997. 1  a.m. 
local  time  until  December  31. 1997,  or 
imtil  the  date,  published  in  the  Federal 
Register,  that  the  set-aside  quota  is 
determined  to  have  been  taken. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  301-713-2347.  or  Pat 
Scida,  508-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
autiiorify  of  the  Atiantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 

Implementing  regulations  for  the 
Atiantic  tima  fisheries  at  50  CFR  285.22 
provide  for  a  subquota  of  72  mt  of  large 
medium  and  giant  ABT  to  be  harvested 
from  the  regulatory  area  by  vessels 
permitted  in  the  General  category 
during  the  period  beginning  October  1 
and  ending  December  31.  Due  to  an 


overharvest  of  1  mt  in  the  September 
period  subquota,  and  the  transfer  of  70 
mt  from  other  categories  (62  FR  51608, 
October  2, 1997),  the  October-December 
period  subquota  was  adjusted  to  141  mt 
The  October-December  subquota  is 
divided  into  a  coastwide  subquota  of 
131  mt  and  10  mt  for  the  traditional  fall 
New  York  Bight  set-eside  area,  defined 
as  the  waters  south  and  west  of  a 
straight  line  originating  at  a  point  on  the 
southern  shore  of  Long  Island  at  72''27' 
W.  long.  (Shinnecock  Inlet)  and  running 
SSE  150*  true,  and  north  of  38*47' M. 
let.  (Delaware  Bay). 

NMFS  previously  annoimced  the 
closure  of  the  General  category  fishery 
far  the  October-December  time  period 
eSiactive  October  5, 1997,  which 
published  in  the  Federal  Registef  on 
October  9, 1997.  After  tallying  the 
landings  following  the  closure,  NMFS 
has  determined  the  remaining 
unharvested  coastwide  quota 
(approximately  10  mt)  is  insufficient  to 
warrant  a  reopening  of  the  coastwide 
General  category  because  daily  catch 
rates  in  September  and  October  have 
averaged  30  mt 

The  New  Yoric  Bight  set-aside  of  10 
mt  will  open  effective  Thursday. 
October  9,  at  1  a.m.  local  time.  Upon  the 
effective  date  of  the  New  York  Bight  set- 
aside,  persons  aboard  vessels  permitted 
in  the  General  category  may  fish  for. 
retain,  possess,  or  land  large  mediiun 
and  giant  ABT  only  in  the  New  York 
Bight  set-aside  area  specified  above, 
until  the  set-aside  quota  for  that  area  has 
been  harvested.  ABT  harvested  from 
waters  outside  the  defined  set-aside  area 
may  not  be  brought  into  the  set-aside 
aree.  Vessels  pwmitted  in  the  Charter/ 
Headboat  category,  when  fishing  for 
large  medium  and  giant  ABT,  are 
subject  to  the  same  rules  as  General 
category  vessels  when  the  General 
category  is  open. 

The  announcement  of  the  closure  date 
will  be  filed  with  the  Office  of  the 
Federal  Register,  and  further 
communicated  through  the  Highly 
Migratory  Species  (HS4S)  Fax  Network, 
the  HMS  Information  Line,  NOAA 
weather  radio,  and  Coast  Guard  Notice 
to  Mariners.  Although  notification  of 
closiue  will  be  provided  as  far  in 
advance  as  possible,  fishermen  are 
encouraged  to  call  the  HMS  Information 
Line  to  check  the  status  of  the  fishery 
before  leaving  for  a  fishing  trip.  The 
phone  numbera  for  the  HMS 
Information  Line  are  (301)  713-1279  and 
(508)  281-9305.  Information  regarding 
the  Atlantic  tuna  fisheries  is  also 
available  toll-free  through  NextLink 
Interactive,  Inc..  at  (888)  USA-TUNA. 


Classification 

This  action  is  taken  imder  50  CFR 
285.22  and  is  exempt  from  review  under 
E.0. 12866. 

AflAlioritjr:  16  U.S.C  971  et  seq. 
i)Bted:  October  8, 1997. 
Gai7  C  Matlock. 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FRDoc.  97-27133  Filed  10-8-97;  3:19  pm) 
Ba±BtQ  coca  3S1»-IS-P 

DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharte 
Administration 

50  CFR  Part  860 

IDockat  No.  96122737»-6373-01:  LO. 
O02487C] 

Flaharfas  Off  Waet  Coast  States  and  in 
tha  Waslam  Pacific;  Pacific  Coast 
Qroundflsh  Fishery;  Nontfawl 
Sabiansh  Mop-Up  Fishary; 
Announoamant  of  Extanslon 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Nontrawl  sablefish  mop-up 
fishery  and  delay  of  the  limited  entry 
daily  trip  limit  fishery;  announcement 
of  extension. 

SUMMARY:  NMFS  announces  the 
extension  of  and  new  ending  date  for 
the  mop-up  fishdty  for  nontrawl  limited 
entry  sablefish.  This  action  will  delay 
the  hwginning  of  the  October  limited 
entry  daily  trip  limit  fishery.  This  action 
is  taken  in  response  to  unusually  bad 
coastwide  weather  during  the  first  week 
of  the  mop-up  fishery.  This  action  is 
intended  to  increase  safety  while 
providing  for  harvest  of  the  remainder 
of  the  1997  limited  entry  nontrawl 
allocation  for  sablefish. 
DATES:  This  action  is  effective  on 
October  9, 1097.  The  nontrawl  sablefish 
mop-up  fishery  began  at  1201  hours 
local  time  (l.t),  October  1,  1997.  and 
wall  end  at  1200  houra  l.t,  October  22. 
1007,  at  which  time  the  limited  entty 
daily  trip  limit  fishery  resumes.  The 
daily  trip  limits  for  the  nontrawl 
sablefish  fishery  will  remain  in  effect 
until  the  effective  date  of  the  1998 
annual  specifications  and  management 
measures  for  the  Pacific  coast 
groimdfish  fishery,  which  will  be 
published  in  the  Federal  Register. 
Comments  will  be  accepted  through 
October  22. 1997. 

ADDRESSES:  CommMito  on  these  actions 
should  be  sent  to  William  Stella.  Jr.. 
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Administrator,  Northwest  Region, 
(Regional  Administrator],  NMFS,  7600 
Sand  Point  Way  NE.,  Bldg.  1,  Seattle, 
WA  981 15-0070;  or  to  William  Hogarth. 
Acting  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd.. 
Suite  4200,  Long  Beach,  CA  90802- 
4213.  Information  relevant  to  these 
actions  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of 
the  Regional  Administrator. 
FOR  FURTHER  MFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140; 
or  Svein  Fougner  at  562-980-4034. 
SUPPLEMOITARY  mFOmUTKM:  On 
October  1, 1997.  NMFS  published  an 
inseason  action  (62  FR  51381)  to 
announce  the  start  and  end  dates  for  the 
limited  entry,  fixed  gear  mop-up  fishery 
for  sablefish.  When  the  notice  was 
published.  612  mt  (1,349,215  lb)  of 
sablefish  was  available  to  the  mop-up 
fishery.  The  Regional  Administrator,  in 
consultation  with  the  Pacific  Fiabery 
Management  Council  (Council),  set  a 
mop-up  season  with  a  cumulative  trip 
limit  of  8,500  lb  (3,851  kg)  (round 
weight),  to  be  taken  in  a  2-week  period 
(October  1-15. 1997).  NMFS  expected 
that  almost  all  of  the  limited  entry 
permit  holders  with  sablefish 
endorsements  would  participate  in  the 
mop-up  fishery  and  would  catch  th«  full 
cumulative  limit  amount 

As  the  mop-up  season  has  progressed, 
NMFS  and  the  states  of  Washington, 
Oregon,  and  California  have  received 
numerous  telephone  calls  from 
fishermen  with  sablefish  endorsements 
who  are  concerned  about  fishing  under 
unusually  difficult  wind  aiul  storm 
conditions,  and  who  have  asked  if  the 
mop-up  season  might  be  extended.  In 
confirmation  of  these  reports  from 
fishermen,  NMFS  has  noted  that  the 
National  Weather  Service  (NWS) 
announced  several  severe  weather 
warnings  over  the  week  of  October  1-8. 
1997,  that  would  likely  deter  fishers 
from  fishing  in  the  mop-up  fishery.  In 
addition,  as  of  October  8, 1997,  NWS  is 
forecasting  continued  high  winds,  gale 
warnings,  and  small  craft  advisories 
along  the  Pacific  coast. 

NMFS  consulted  with  the  three  states, 
the  Coast  Guard,  and  the  Council  Chair 
on  whether  to  extend  the  length  of  the 
mop-up  season.  The  Coast  Guard 
expressed  particidar  concern  about  the 
safety  of  the  small  vessels  that 
participate  in  this  fishery,  as  a  result  of 
bad  weather.  All  three  states  and  the 
Council  Chair  endorsed  extending  the 
mop-up  season  for  1  week.  This 
extension  is  designed  to  allow  flexibility 
for  fishermen  who  were  not  able  to  fish 
during  the  bad  weather  of  the  first  week 


of  the  mop-up  fishery.  In  addition,  it 
should  deter  fishermen  from  fishing  in 
the  dangerous  weather  that  is  still 
forecast,  because  they  will  have  an 
additional  week  to  harvest  their  limit 
The  season  is  only  being  extended  by  1 
week  in  order  to  limit  the  impacts  on 
the  participants  in  the  daily  trip  limit 
fishery,  whose  fishery  is  delayed  until 
the  end  of  the  mop-up  fishery.  This 
extension  still  allows  the  daily  trip  limit 
fishermen  to  operate  the  last  9.5  days  in 
October.  Therefore,  the  Regional 
Administrator  agreed  to  extend  the 
length  of  the  mop-up  season,  so  that  the 
season  will  end  on  Wednesday,  October 
22,  at  noon.  This  notice  does  not  change 
the  cimiulative  trip  limit  amount 

As  announced  in  the  October  1, 1997, 
notice  on  the  mop-up  fishery,  daily  trip 
limits  will  be  reimposed  after  the  mop- 
up  fishery  and  until  the  end  of  the  year. 
Following  the  mop-up  season,  the  daily 
trip  limits  will  be  300  lb  (136  kg)  per 
day.  with  no  more  than  1,500  lb  (680  kg) 
taken  in  any  one  calendar  month. 

A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  l.t  Only  one  landing  of 
groundfish  may  be  made  in  that  24-hour 
period.  Daily  trip  limits  may  not  be 
acciunulated.  If  a  trip  lasts  more  than  1 
day.  only  one  daily  trip  limit  is  allowed. 
Daily  trip  limits  were  in  effect  until  the 
beginning  of  the  regidar  season,  and 
went  back  into  effect  after  the  post- 
season closure  ended  on  September  5. 
1997.  A  cumulative  trip  limit  is  the 
maximum  amount  of  sablefish  that  may 
be  taken  and  retained,  possessed,  or 
landed  per  vessel  in  a  specified  period 
of  time,  with  no  limit  on  the  number  of 
landings  or  trips.  In  addition,  no  more 
than  one  mop-up  ciunulative  limit  may 
be  landed  on  each  limited  entry  permit 
with  a  sablefish  endorsement 

The  sablefish  daily  trip  limit  for  the 
limited  entry  fishery  after  the  mop-up 
season  is  300  lb  (136  kg)  per  day,  with 
no  more  than  1,500  lb  (680  kg)  to  be 
taken  in  any  one  calendar  month.  Since 
the  daily  trip  limits  apply  to  a  24-hour 
day  starting  at  0001  hours,  but  the  mop- 
up  fishery  begins  and  ends  at  1200 
hours,  it  will  be  legal  for  a  vessel  in  the 
limited  entry  fishery  to  land  a  daily  trip 
limit  between  1201  hours  and  2400 
hours  on  October  22,  1997,  follo%mig 
the  mop-up  season. 

NMFSActkuM 

NMFS  announces  an  extension  to  the 
end  date  of  the  nontrawl  sablefish 
limited  entry  mop-up  fishery  and  a 
delay  in  the  reopening  of  the  limited 
entry  daily  trip  limit  fishery.  All  other 
provisions  remain  in  effect  In  the 


January  6,  1997  (62  FR  700)  annual 
management  measures,  as  amended  at 
62  FR  51381.  October  1.  1997, 
paragraphs  IV.E.(2)(c]  introductory  text 
and  IV.E.(2)(C)(iii)  are  revised  to  read  as 
follows: 

IV.  •  •  • 

E.  *  •  * 

[2)  Limited  Entry  Fishery.  *  •  • 

(c)  Nontrawl  trip  and  size  limits,  (i) 
Daily  trip  limits.  Effective  1201  hours 
October  22, 1997.  The  daily  trip  limit 
for  sablefish  taken  and  retained  with 
nontrawl  gear  north  of  36*00'  N.  lat  is 
300  lb  (136  kg),  not  to  exceed  1.500  lb 
(680  kg)  ciunulative  in  a  calendar 
month. 
•        *        •        •        * 

(ill)  Mop-up  Fishery.  Efiisctive  1201 
hours  October  1. 1997.  until  1200  hours 
l.t.  October  22.  1997,  the  ciunulative  trip 
Limit  for  sablefish  caught  with  nontrawl 
gear  in  the  limited  entry  fishery  is  8.500 
lb  (3.851  kg)  per  vessel. 

(Note:  The  Sutes  of  Washington.  Oregon, 
and  California  use  a  conversion  bctor  of  1.6 
to  convert  dressed  sablefish  to  its  round- 
weight  equivalent  Therefore.  8,500  lb  (3.851 
kg)  round  weight  corresponds  to  5.313  lb 
(2.407  kg)  for  dieaaed  sablefish.) 

Classification  • 

These  actions  are  authorized  by  the 
Pacific  Coast  Groimdfish  Fishery 
Management  Plan,  which  governs  the 
harvest  of  groimdfish  in  the  U.S. 
exclusive  economic  zone  off  the  coasts 
of  Washington.  Oregon,  and  California. 
The  determination  to  take  these  actions 
is  based  on  the  most  recent  data 
available.  The  aggregate  data  upon 
which  the  determinations  are  based  are 
available  for  public  inspection  at  the 
office  of  the  Regional  Administrator  (see 
ADDRESSES)  during  business  hours. 
Because  of  the  need  for  inunediate 
action  to  extend  the  mop-up  fishery  for 
sablefish,  as  described  above.  NMFS  has 
determined  that  providing  an 
opportunity  for  public  notice  and  prior 
comment  would  be  contrary  to  the 
public  interest  Participants  in  the  mop- 
up  season  sablefish  fishery  are 
concerned  about  their  safety  in 
dangerous  fishing  conditions.  Delay  of 
this  rule  could  prevent  NMFS  from 
allowing  smooth  extension  of  the  mop- 
up  season  and  would  give  fishermen 
strong  incentives  to  fish  in  bad  weather 
in  order  to  catch  their  limit  before 
October  15.  Therefore,  the  agency  has 
determined  that  good  cause  exists  for 
this  dociunent  to  be  published  without 
affording  a  prior  opportimity  for  public 
conunent  or  a  30-day  delayed 
effectiveness  period.  These  actions  are 
taken  under  the  authority  of  50  CFR 
660.323(a)(2).  and  are  exempt  from 
review  under  E.O.  12866. 
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Aathorily:  16  U.S.C  1801  et  seq. 
Dated:  October  9, 1997. 
Bmce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-27296  Filed  10-9-97;  4:24  pm| 
I  CODE  3S10^a-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  67» 

P>odwt  No.  961107312-7ttt1-a2;  UX 
1007V7A1 

FIsherlea  of  the  Exchiaive  Economic 
Zone  Off  Aiaaica:  "Other  RockHah" 
Species  Group  in  the  Bering  Sea 
SulMree 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  aosure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  the  "other  rockfish"  species  group  in 
the  Bering  Sea  subarea  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  NMFS  is  requiring  that  catch  of 
"other  rockfish"  in  this  area  be  treated 
in  the  same  manner  as  prohibited 
species  and  discarded  at  sea  with  a 
minimum  of  injury.  This  action  is 


necessary  because  the  "other  nxJcfish" 
species  group  1997  total  allowable  catch 
(TAC)  in  this  area  has  been  reached. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t).  October  8. 1997.  until  2400 
hrs,  A.l.t,  December  31. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUPPLBIENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  excliisive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpwt  H  of  50  CFR  part  600  and  SO 
CFR  part  679. 

The  1997  TAC  of  the  "other  rockfish" 
species  group  in  the  Bering  Sea  subarea 
was  estwlished  as  317  metric  tons  by 
the  Final  1997  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (62  FR  7168, 
February  18. 1997).  See 

§67g.20(cX3Kiii)- 

In  accordance  with  §  679.20(dM2).  the 
Administrator.  Alaska  Region.  NMFS. 
has  determined  that  the  1997  TAC  for 
the  "other  rockfish"  species  group  in 
the  Bering  Sea  subarea  has  been 
reached.  Therefore.  NKff'S  is  requiring 
that  further  catches  of  "other  rockfiah" 
in  the  Bering  Sea  subarea  be  treated  •■ 


prohibited  species  in  accordance  writh 
S  679.21(b). 

Claaaificatioa 

This  action  responds  to  the  best 
available  information  recentiy  obtained 
from  the  fishery.  It  must  be 
implemoited  immediately  to  prevent 
overharvesting  the  1997  TAC  for  the 
"odier  rockfish"  species  group  in  the 
Bering  See  subarea  of  the  BSAI. 
Providing  prior  notice  and  opportunity 
for  public  comment  is  impracticable  and 
contrary  to  public  interest  The  fleet  has 
taken  the  directed  fishing  allowance  for 
the  "other  rockfiah"  species  group  in 
the  Bering  Sea  subarea.  Further  delay 
would  only  result  in  overharvest  and 
disrupt  the  FMP's  objective  of  not 
exceeding  the  TAC  throughout  the  year. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  caimot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

This  action  is  required  by  §  679.20 
and  is- exempt  bora  review  under  E.O. 
12866. 

Aathority:  16  U.S.C  1801  e(  sag. 
Dated:  October  8, 1997. 
Bnwa  Morahaod, 

Acting  Director.  Office  ofSustaittabk 
Fishaies,  National  Marine  Fisheries  Senrioe. 
(FR  Doa  97-27160  Piled  10-8-e7;  4-31  pm) 
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DEPARTMENT  OF  AQRiCULTURE 

Offlott  of  tiM  8«crMafy 

7CFR  Parte 

Dairy  Tartff-Ral*  Import  Quota 
LloaosInQ 

AQBCY:  Foraign  Agricultural  Service, 

USDA. 

ACTION:  Advanced  notice  of  proposed 

rulemaking  on  Dairy  Tariff-Rate  Import 

Quota  Licensing. 


:  This  document  requests 
public  comments  on  possible  options 
tor  the  implementation  of  the  Dsiry 
Tariff-Rate  Import  Quota  Licensing 
regulation's  reouirement  to  permanently 
reduce  certain  histnical  licenses  based 
on  surrendffi^,  including  possible 
recision,  suspension,  or  delay  of  this 
requiremmt 

DATES:  Comments  should  be  submitted 
on  or  before  5  p.m.  on  November  28. 
1997  to  be  assured  of  consideratioD. 
AOOnESSES:  Interested  parties  may  mail 
their  comments  to:  Diana  Wanamaker, 
Group  Leader,  Import  Policies  and 
Programs  Division,  Foreign  Agricultural 
Service,  1400  Independence  Avenue. 
SW..  Stop  1021.  Washington.  DC  20250- 
1021.  They  may  also  fax  their  comments 
to  202-720-0876.  All  comments 
received  will  be  available  for  public 
inspection  in  room  S541-S  at  the  above 
address.  Stmimaries  of  comments  will 
be  made  available  via  our  fax  retrieval 
system  by  calling  (202)  720-0876  after 
Decembers.  1997. 
FOR  FUmCR  MFOMIATION  CONTACT. 
Diana  Wanamaker,  Group  Leader, 
Import  Policies  and  Programs  Division, 
Foreign  Agriciiltural  Service,  1400 
Independence  Avenue,  SW,  Stop  1021, 
Washington,  DC  20250-1021  or 
telephone  (202)  720-2916. 
SUPPtBMENTAnY  MFOMMTION:  The 
Foreign  Agricultural  Service  (FAS) 
under  the  authority  of  7  CFR  2.43  is 
requesting  comments  concerning 
possible  implementation  of  §  6.25(b)  of 
the  Departmmt's  Dairy  Tariff-Rate 
Import  Quota  Licensing  Regulation 
("the  Regulation").  Section  6.26(b)(2)  ■ 


provides  that  prior  to  1999,  a 
determination  may  be  made,  in  11^  of 
market  conditions,  to  eliminate  the 
requirement  in  §§  6.25(b)(l)(i)  and 
6.25(b)(l](ii)  to  permanently  reduce  the 
quantity  of  a  historical  license  based  on 
consecutive  years  of  license  surrender. 
Specifically.  §  6.25(b)(l)(i)  states  that 
beginning  in  1999,  if  a  licensee  has 
surrendered  to  the  Department  more 
than  50  percent  of  a  historical  license  in 
each  of  three  prior  years,  that  licenaa 
will  be  permanently  reduced  to  the 
average  amount  entered  during  those 
three  years  (the  "three-year  rule"). 
Section  6.25(bKl)(ii)  provides  that 
begiiming  in  2001,  if  a  licensee 
surrenders  to  the  Department  more  than 
50  percent  of  a  historical  license  in 
three  of  the  five  prior  years,  that  license 
will  be  permanently  reduced  by  the 
average  amount  entered  durins  those 
five  years  (the  "five-year"  rtile). 

Section  6.25(b)(2)  is  under  review  by 
the  Department  and  we  are  seeking 
comments,  views,  and 
recommendations  with  respect  to 
methods  and  timing  of  the 
implementation  of  this  section.  At  this 
time,  all  options  are  under 
consideration,  including  but  not  limited 
to  the  following: 

A.  Issue  an  immediate  determinotian 
that  §$6.25(b)(l)(i)  and  6.25(b)(l)(u) 
shall  not  apply  in  light  of  mari^st 
conditions,  effectively  rescinding  the 
provision; 

B.  Revise  the  regulation  to  advance 
the  effective  date  of  §  e.25(bKl)(i)  from 
1999  to  2003.  the  effective  date  of 
§6.28(b)(ii)  firom  2001  to  2005,  and  the 
determination  date  fiom  prior  to  1999  to 
prior  to  2003;  and 

C.  D.  Revise  the  regulation  to 
eliminate  either  the  three-year  rule 
(section  6.25(b)(l)(i))  or  the  five-year 
rule  (section  6.26(b)(l)(ii))  to  (Movide 
that  one  but  not  both  of  these  provisions 
remain  in  effect  with  existing  or 
modified  re^uiremoits. 

FAS  also  mvites  comments  as  to 
whether  current  dairy  import  market 
conditions  are  such  that  FAS  should 
implement  §6.25(bM2)  immediately. 

Backgromid 

Rationale  for  Sectitm  6.26(bX2) 

Revision  8  of  the  Regulation,  issued 
on  CXrtober  6, 1996,  amended  the 
previous  rule  so  that  a  historical  license 
that  is  being  consistently  imderutilized 
will  be  permanently  reduced.  Under  the 
previous  rule,  there  was  no  consequence 


for  surrendering  license  amounts.  In 
light  of  the  small  amount  of  license 
available  to  new  entrants  or  others  who 
wish  to  increase  imports  of  a  certain 
dairy  product,  the  Department 
determined  that  it  was  sound  public 
pohcy  to  reallocate  licenses  amounts 
that  are  consistently  not  being  used. 
Therefore,  the  amoimt  by  which  a 
historical  license  is  permanently 
reduced  is  to  be  converted  to  a 
nonhistorical  license. 

How  Section  6.25(b)  May  Be 
Implemented 

Section  6.25(b)(2)  of  the  Regulation 
permits  the  Secretary  of  Agriculture  to 
determine  that  §  6.25(b)(1)  'does  not 
apply  in  light  of  market  conditions." 
Authority  for  administration  of  tariff- 
rate  quotas  (TRQs)  for  dairy  products 
was  delegated  to  the  FAS  Administrator 
under  7  CFR  2.43. 

Requests  for  Public  Comments  on 
Section  6.25(b) 

FAS  requests  comments  on  any  of  the 
following  options  and  any  other  views, 
comments  or  recommendation  for  action 
that  commentOTs  wish  to  submit  on  this 
matter. 

A.  Using  Section  6.25(b)(2)  To 
Permanently  Cancel  siaction  6.25(b)(1) 

Under  this  option,  PAS  wroukl  use  its 
determination  authority  to  find  that 
market  conditions  in  1997  are  such  that 
FAS  would  invoke  §  6.25(b)(2)  to 
permanently  void  §  6.25(b)(1).  If  FAS 
implemented  this  option,  licensees 
would  not  be  subsequently  penalized 
for  having  surrraidered  more  than  50 
percent  of  their  historical  Ucensed 
amounts  in  1996  or  1997  or  in  future 
years.  However,  the  problems 
concerning  repeated  license  surrenders 
and  Umited  access  to  licenses  to  import 
inquota  TRQ  amounts  would  remain. 

B.  Postponing  Implementation  of 
Secticm  6.25(bKi) 

Under  this  option,  FAS  would  amend 
the  §6.25(b)(l)(i)  to  delay  its 
implementation  from  1999  to  a  future 
date.  This  delay  would  give  licensees 
time  to  adjust  to  changing  mariiet 
omditions  which  have  resulted  from  the 
implementation  of  the  Uruguay  Round 
Trade  Agreement  with  respect  to  market 
access  and  export  subsidies.  FAS  invites 
comments  on  the  concept  of  delaying 
implementation  of  $$  6.2S(b)(l)(i)  and 
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6.25(b)(l)(ii)96,  and  welcomes  proposals 
as  to  future  implementation  dates. 

C.  Eliminate  the  Three- Year  Rule.  While 
Retaining  the  Five- Year  Rule 

Under  this  option,  FAS  would  amend 
the  Regulation  to  delete  §6.25(b)(l)(i). 
This  action  would  eliminate  the  three- 
year  rule,  while  retaining  the  five-year 
rule,  which  appears  in  §6.25(b)(l)(ii). 
Per  the  five-year  rule,  a  licensee  could 
surrender  more  than  50  percent  of  its 
historical  licensed  amount  for  two  of 
five  consecutive  years  without  penalty. 
The  five-year  rule  may  be  viewed  as 
giving  licensees  two  years  in  which  to 
adjust  to  changed  market  conditions. 

D.  Eliminate  the  Five- Year  Rule.  While 
Retaining  the  Three- Year  Rule 

Under  this  option,  FAS  could  amend 
the  Regulation  to  delete  §  6.25(b)(l)(ii). 
This  action  would  eliminate  the  five- 
year  rule,  while  retaining  the  three-year 
rule,  which  appears  in  §6.25(b)(lHi)- 
Per  the  three-year  rule,  a  licensee  could 
siurender  more  than  50  percent  of  a 
historical  license  amount  for  two  years 
without  penedty  and  not  be  subjected  to 
license  reduction  if  more  than  SO    i 
percent  of  that  license  were  surrendered 
in  the  next  two  years.  This  also  may  be 
viewed  as  giving  licensees  time  to  adjust 
to  changed  market  conditions. 

Signed  at  Waahington,  DC,  on  October  3. 
1»97. 

Quistoplier  E.  GoldHiwait, 
Acting  Administrator. 

(FR  Doc.  97-26928  Filed  10-14-97;  8:45  am] 
MLUNQ  OOOE  3410-1S-M 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parta  614, 616, 618,  and  621 
RIN3062-AB63 

Loan  Pollciaa  and  Oparationa; 
Laaaing;  Ganaral  Proviaiona; 
Accourrting  and  Reporting 
Raquiramenta 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  through  the  Farm 
Credit  Administration  Board  (Board) 
issues  a  proposed  nile  to  amend  its 
regulations  that  provide  Farm  Credit 
System  (Farm  Credit  or  iSystem) 
institutions,  including  the  Farm  Credit 
Leasing  Services  Corporation  (FCL), 
regulatory  guidance  concerning  leasing 
activities.  The  proposed  rule  clarifies 
leasing  authorities  of  System 
instituticms  and  addresses  issues 
regarding  leasing  raised  by  System 


institutions  and  FCA  examinen.  The 
proposed  rule  is  also  intended  to 
provide  clear  and  concise  regulations 
pertaining  to  the  System's  leasing 
activities  and  clarify  what  existing 
regulations  are  applicable  to  leasing 
activitiesf 

DATES:  Comments  should  be  received  on 
or  before  December  15, 1997. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Patricia  W.  DiMuzio, 
Director,  Regulation  Development 
Division,  Office  of  Policy  Development 
and  Risk  Control.  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090,  or  sent 
by  facsimile  transmission  to  FAX 
numbw  (703)  734-5784.  Conunents  may 
also  be  provided  by  electronic  mail 
addressed  to  "reg-comm0fca.gov"  on 
the  internet  Copies  of  all 
communications  received  will  be 
available  for  examination  by  intoested 
parties  in  the  Office  of  Policy 
Development  and  Risk  Control,  Farm 
Credit  Administration^ 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Magnuson,  Policy  Analyst, 
Office  of  Policy  Development  and 
Risk  Control,  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090,  (703)  883-4498,  TDD  (703)  883- 

AjLAA 

■  A  M  A  ,  •  — 

or 
James  M.  Morris,  Senior  Counsel.  Office 
of  General  Counsel.  Farm  Credit 
Administration,  McLecm,  VA  22102- 
5090,  (703)  883-4020,  TDD  (703)  883- 
4444. 
SUPPLEMENTARY  INFORMATION:  System 
leasing  operations  continue  to  evolve  to 
meet  tihe  demands  of  agricultural  and 
aquatic  producere,  cooperatives,  and 
rural  utilities.  Several  System 
institutions  have  inaugurated  new 
leasing  programs  to  meet  the  increased 
demands  for  leasing  and  provide 
customers  with  more  options  for 
financing  the  expansion  of  agricultural 
operations.  In  addition,  the  FCL  has 
experienced  substantial  growth  since 
1990  because  of  increased  demand  for 
leases  by  agricultural  and  aquatic 
producers  and  their  cooperatives. 

The  System's  statutory  leasing  powers 
were  granted  to  supplement  its  lending 
authorities.  The  leasing  provisions  of 
the  Farm  Credit  Act  of  1971 ,  as 
amended  (Act),  remain  separate 
authorities,  however,  and  do  not 
parallel  the  rules  for  lending  in  all 
respects.  The  proposed  regulations  are 
intended  to  clarify  which  lending 
regulations  are  applicable  to  leasing 
activities  and  how  the  rules  applicable 
to  leasing  differ  from  those  govwning 
lending  transactions.  In  addition,  this 


proposal  provides  specific  guidance  for 
the  FCL. 

The  FCL  was  chartered  in  1983  as  a 
service  corporation  under  section  4.25 
of  the  Act.  The  FCL  was  initially 
organized  and  owned  by  14  of  the  37 
then  existing  System  banks  to  acquire 
and  lease  assets  and  provide  related 
services  to  eligible  customers  of  the 
System.  Today,  it  is  owned  by  all  ei^ 
of  the  System  banks.  As  a  service 
corporation,  it  derives  its  leasing 
authorities  from  the  authorities  of  its 
stockholder  banks  that  operate  under 
titles  I  and  in  of  the  Act 

FCA's  regulations  currently  address 
the  leasing  activities  of  System  banks, 
associations,  and  the  FCL  by  defining 
"loans"  as  including  leases  in  some,  but 
not  all  regulatory  provisions  and  by 
generally  provimng  that  service 
corporations  are  subject  to  the 
regulations  applicable  to  their 
organizing  banks.  This  approach  has 
conveyed  the  FCA's  view  that  leasing 
activities  should  ordinarily  follow  the 
rules  for  lending  and  that  the  FCL 
should  be  governed  by  the  same  rules  as 
other  System  lessora.  This  approach, 
while  tuBving  the  virtue  of  simplicify, 
has  not  always  proved  satisfisc^ory.  It 
does  not  account  iat  the  ways  in  which 
lease  transactions  differ  from  loan 
transactions,  nor  does  it  reflect 
differences  between  loans  and  leases  in 
the  Act  The  proposed  regulations 
would  apply  rules  uniformly  to  all 
System  institutions  that  conduct  leasing 
activities  under  the  same  title(s)  of  the 
Act 

The  existing  leasing  regulations  in 
§§618.8050  and  618.8060  will  be 
deleted  upon  the  promulgation  of  final 
leasing  regulations  in  part  616. 
Technical  changes  are  made  to 
§§614.4710  and  621.9  to  conform  with 
the  below  amendments.  A  discussion  of 
the  proposed  amendments  follows. 

L  Leasing  Authorities 

1.  Authority  and  Lessee  Eligibility ' 

Proposed  §  616.6100  implements 
sections  1.11(c)(2),  2.4(bK4).  and  3.7(a) 
of  the  Act,  which  grant  express  leasing 
authorities  to  various  System 
institutions.  Proposed  §  616.6100(a) 
addresses  the  authority  of  Farm  Credit 
Banks  (FCBs),  agricultural  credit  banks 
(ACBs),  Federal  land  credit  associations 
(FLCAs),  agricultural  credit  associations 
(ACAs),  and  the  FCL  to  lease  bcilities 
under  section  1.11(c)(2)  of  the  Act. 
Siioilarly.  proposed  §  616.6100(b) 
reflects  the  equipment  leasing  authority 
of:  (1)  FCBs,  ACBs.  and  the  FCL  under 
section  1.11(c)(2)  of  the  Act:  and  (2) 
ACAs  and  production  credit 
associations  (PCAs)  imder  section 
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2.4(b)(4)  of  the  Act  Proposed 
§  616.6100(a)  and  (b)  reflect  the 
statutory  authority  of  FCBs,  ACAs, 
PCAs,  FLCAs.  ACBs,  and  the  FCL  to 
make  leases  to:  (1)  Bona  fide  formers, 
ranchers,  or  aquatic  producers  and 
harvesters;  (2)  processing  and/or 
marketing  operations;  and  (3)  farm- 
related  service  businesses. 

Section  l.ll(cH2)  of  the  Act  specifies 
that  System  banks  may  only  lease 
facilities  or  equipment  to  f)«8ons 
eligible  for  credit  under  titles  I  or  II  of 
the  Act  for  use  in  their  operations. 
Section  2.4(b)(4)  of  the  Act,  however, 
specifies  that  associations  may  only 
lease  equipment  to  stockholders  for  use 
in  their  operations.  In  accordance  v^th 
these  provisions,  the  scope  of  leasing 
activity  by  System  banks  and 
associations  to  bona  fide  formers, 
ranchers,  and  aquatic  producers  and 
harvesters  under  proposed  §  616.6100  is 
restricted  to  those  assets  used  in  the 
eligible  leasee's  opoations. 

Proposed  §  616.6100(c)  provides  that 
the  banks  for  cooperatives  (BCs,  ACBs, 
and  the  FCL  are  authorized  to  lease 
equipment  to  cooperatives,  rural 
electric,  telecommunicadon,  and  cable 
ielevision  utilities,  water  and  waste 
treatment  fodUties,  and  other  entities 
that  comply  with  the  requirements  of 
§  613.3100(b),  (c).  and  (d).  As  discussed 
above,  the  Act  grants  PCAs  the  authority 
to  lease  only  equipment,  and  FLCAs  the 
authority  to  lease  only  facilities ,  but 
these  terms  are  not  defined  in  the  Act 
and  are  not  always  clearly 
distinguishable  from  each  other. 
Equipment  ii  ordinarily  considered  to 
be  movable  personal  property.  Facilities 
include  property  that  is  attached,  often 
permanenUy.  to  real  estate.  The  FCA 
acknowledges  that  certain  agricultural 
property  may  have  attributes  of  both 
equipment  and  fafdlities.  For  example, 
center-pivot  irrigation  systems  may  be 
fairly  viewed  as  either  equipment  or  a 
facility.  Recognizing  that  agricultural 
"equipment"  and  "facilities"  may  in 
some  instances  overlap,  the  proposed 
rule  does  not  attempt  to  provide  a 
specific  regulatory  definition  of 
equipment  and  facility.  Instead, 
proposed  §  616.6100(d)  requires  each 
institution  to  doounent  that  the  leased 
equipment  or  facility  is  authorized  to  be 
leased  under  its  leasing  authorities. 
While  the  FCA  expects  each  System 
institution  involved  in  Wm^ling  and 
leasing  to  have  the  nnc— aary  expertise 
to  make  such  a  detonoBiiiation,  it  will 
review  these  determinations  as  part  of 
FCA's  routine  examination  process. 


2.  Purchase  and  Sale  of  Interests  in 
Leases 

The  current  regulatory  requirements 
for  transactions  involving  interests  in 
loans  are  in  §§  614.4325  and  614.4330. 
These  regidations  have  been  in  effect 
since  1992  and  establish  the  necessary 
guidance  and  parameters  for  institutions 
to  follow  for  loan  participations. 
Although  the  FCA  believes  that 
analogous  requirements  should  apply  to 
the  purchase  and  sale  of  lease  interests, 
a  definition  of  a  participation  in  a  lease 
is  needed. 

The  FCA's  current  regulations  on  loan 
purchases  and  sales  do  not  differentiate 
participations  in  leases  from 
participations  in  loans.  FCA  regulations 
define  "loan"  for  purposes  of  subpart  H 
of  part  614  as  "any  extension  of  credit 
or  similar  financial  assistance  of  the 
type  authorized  imder  the  Act,  such  as 
leases  •  •  *  and  other  similar 
transactions."  A  "loan  participation"  is 
defined  as  "a  fractional  undivided 
interest  in  the  principal  amount  of  a 
loan  that  is  sold  by  a  lead  lender  to  a 
participating  institution  in  accordance 
with  the  requirements  of  §614.4330  of 
this  subpart."  Although  the  definition  of 
a  "loan"  in  §  614.4325(a)(3)  specifically 
includes  "leases,"  the  definition  of  a 
"loan  participation"  in  §  614.4325(a)(4) 
does  not.  by  its  terms,  address  the  very 
different  structure  of  a  lease. 

In  leases,  there  is  no  separately 
identified  "principal"  and  "interest." 
Instead,  the  lessor  receives  a  stream  of 
lease  payments,  and  a  purchase  price  (if 
a  purchase  option  is  exercised)  or  the 
return  of  the  leased  asset  (if  a  purchase 
option  is  not  exercised).  Since  leases  are 
stnictiired  differentiy  than  loans,  the 
FCA  proposes  a  definition  of  a  "lease 
participation"  that  addresses  the 
diffierent  structure  of  a  lease  transaction 
and  provides  sufficient  flexibility  to 
cover  lease  situations  that  are  analogous 
to  a  "fractional  nndivided  interest  in  the 
principal  amount"  of  a  loan.  Viewed 
from  the  lessor's  perspective,  a  lease  has 
two  primary  components,  the  stream  of 
lease  payments  and  the  residual  value. 
These  two  components  of  a  lease,  lease 
pajonents  and  residual  value,  do  not 
correspond  neatiy  to  the  concepts  of 
interest,  principal,  and  collateral  in  a 
loan  transaction.  Because  each  of  these 
components  of  a  lease  has  distinct 
charac:teristics  and  risks,  the  FCA 
believe*  that  it  is  appropriate  to 
consider  intereats  in  leaaas  to  be  leaee 
participations  when  they  represent  a 
fractional  undivided  interest  in  the 
whole  of  either  or  both  of  these  two 
components.  Accordingly,  the  FCA 
proposes  to  define  a  lease  participation 
in  S  616.6000(d)  as  a  fractional 


undivided  interest  in:  (1)  All  of  the  lease 
payments;  (2)  the  residual  value  of  all  of 
the  property  leased;  or  (3)  all  of  the 
lease  payments  and  the  residual  value  of 
all  of  the  property  leased. 

Other  tnan  the  new  definition  of 
participation  in  §  616.6000(d),  the 
proposed  lease  participation  regulations 
contained  in  §616.6110  closely  parallel 
most  of  the  provisions  of  §§  614.4325 
and  614.4330  governing  loan 
participations,  except  for  the  provisions 
concerning  "collateral"  or  other  loan 
specific  concepts. 

Amendments  to  the  Act  in  1992  and 
1994  granted  System  institutions 
authority  to  participate  in  financing 
provided  to  similar  entities.  The 
regulations  implementing  this  recent 
authority  for  loans  are  found  in 
§613.3300  of  this  chapter. The  FCA 
believes  that  participations  in  leases 
made  to  similar  entities  are  also 
authorized  by  the  recent  amendments  to 
the  Act.  The  proposed  regulations 
address  similar  entity  lease 
participations  for  the  first  time.  New 
provisions  concerning  purchasing 
interests  in  leases  made  to  similar 
entities  are  proposed  at  §  616.61 10(g). 
The  proposed  provisions  are  generally 
parallel  to  the  provisions  of  §613.3300 
that  apply  to  loan  participations. 
Proposed  §616.61 10(g)  identifies  the 
terminology  changes  necessary  to  apply 
the  regulation  to  similar  entity  lease 
participations. 

The  proposed  lease  participation 
regulations  set  forth  in  §616.6115  apply 
the  provisions  of  §  614.4330  with  minor 
changes  in  terminology  io  lease 
participations. 

3.  Oat-af-Territory  Leases 

Farm  Credit  institutions  seeking  to 
provide  loan  services  to  borrowere 
outside  their  respective  chartered 
territories  are  required  to  coordinate 
such  activities  with  other  Farm  Credit 
institutions  offering  similar  lending 
services  in  those  territories.  Proposed 
§  616.6120  provides  that  a  Farm  Credit 
bank  or  association  that  conducts 
leasing  activities  outside  its  chartered 
territory  is  subject  to  the  same  . 
requirements  that  §614.4070  imposes 
on  out-of-territory  loans.  " 

As  a  service  corporation  owned  by  the 
eight  System  banks,  the  FCL  is  chartered 
to  do  business  nationwide.  Therefore,  it 
is  not  subject  to  out-of-territory 
requirements.  The  proposed  regulations 
do  not  require  other  Farm  Credit 
institutions  to  notify  or  obtain 
concurrence  from  the  FCL  with  respect 
to  out-of-territory  leases.  The  FCA 
believes  this  is  appropriate,  because  the 
FCL  does  not  have  exclusive  leasing 
authority  in  a  particular  geographic 
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territory  but  provides  leasing  services 
concurrently  with  other  System 
institutions. 

n.  Lease  Operations 

1.  Leasing  Policies  and  Underwriting 
Standards 

Proposed  §  616.6200  would  require 
System  institutions  engaged  in  leasing 
to  adopt  written  policies  and 
underwriting  standards  governing  such 
activity  to  ensure  that  all  risks 
associated  with  leasing  are  properly 
managed.  There  are  many  similarities 
between  the  credit  risk  of  a  loan  and  the 
payment  risk  of  a  lease.  In  each  case,  the 
borrower's  or  lessee's  ability  to  make  the 
contractual  payments  is  a  primary 
concern.  Therefore,  some  aspects  of  the 
primary  payment  analysis  required  of  a 
lessor  are  similar  to  the  analysis 
appropriate  for  a  lender  making  a  loan, 
llie  most  significant  difference  is  that  in 
leasing,  not  only  is  there  the  risk 
associated  with  the  lessee's  ability  to 
service  its  contractual  lease  obligation, 
but  there  is  the  additional  risk 
associated  with  establishing  the 
appropriate  residual  values  on  the 
equipment  or  facility  and  the  ultimate 
remarketing  of  the  leased  property. 
Therefore,  from  a  safety  and  soundness 
perspective.  System  institutions 
engi^ed  in  leasing  need  to  have 
adequate  policies  and  procedures  that 
address  both  loan  and  lease 
underwriting  to  ensure  prudent 
management  of  both  activities. 

From  a  payment  risk  perspective,  the 
proposed  rule  requires  System 
institutions  engaged  in  leasing  to 
comply  with  the  minimum  loan 
underwriting  standards  in  part  614 
regarding  the  minimum  amount  of 
financial  information  required  of  the 
applicant  since  the  risks  are  very  similar 
for  both  loans  and  leases.  The  loan 
underwriting  regulations  ^  would 
require  written  policies  and  procedures 
to  address  underwriting  standards  such 
as  the  minimum  supporting  credit 
information  required,  credit  analysis 
procedures,  and  repayment  capacity  of 
the  applicant. 

In  addition  to  requiring  institutions  to 
exercise  due  diligence  in  reviewing  the 
applicant's  ability  to  make  payments  as 
required  under  part  614,  the  proposed 
rule  also  requires  institutions  engaged 
in  leasing  to  adopt  policies  and 
underwriting  standards  that  address  ihe 
unique  risks  associated  with  lease 
transactions.  These  additional  risks 
Include  things  such  as  the  establishment 


*  Final  loan  imderwritiiigTagulatioos  an 
cuirsntly  under  coosideration  by  the  FCA.  See  the 
propoaed  nUa  published  in  the  Fadaral  Sagiatar  on 
April  IS.  1996  (SI  PR  16403). 


of  residual  values  of  the  leased  property, 
the  types  of  equipment  leased, 
remarketing  of  leased  property,  tax 
treatment  of  lease  transactions,  and 
liability  associated  with  ownership.  The 
proposed  rule  provides  oidy  a  minimimi 
framework.  The  complexity  and  depth 
of  the  policies  and  underwriting    . 
standards  should  be  consistent  with  the 
current  or  planned  leasing  activity  and 
the  institution's  risk-bearing  ability. 

2.  Investment  in  Leased  Assets 

Proposed  §  616.6210  authorizes  an 
institution  to  purchase  property  to  lease 
if  the  acquisition  is  consistent  with  the 
type  of  leasing  being  conducted  or 
planned  in  the  future.  The  purpose  of 
this  provision  is  to  prohibit  System 
institutions  from  speculating  in  the 
acquisition  of  property  ot  facilities. 

3.  Lending  and  Leasing  Limits 

The  FCA  believes  that  a  consistent 
approach  shotfld  be  applied  to  financial 
risks  in  all  System  Institutions, 
including  the  FCL,  to  properly  limit  any 
concentration  of  risk.  Limits  on  the 
amount  of  financing  (whether  in  the        < 
form  of  loans  or  leases)  a  System 
institution  can  provide  to  any  one 
customer  protect  against  unnecessarily 
large  risks  to  an  institution's  capital. 
The  proposed  regulatory  changes  would 
limit  an  institution's  exposure  to  risk 
fn^iu  a  single  lessee  or  borrower,  and 
prescribe  consistent  standards  for  leases 
in  all  Wpes  of  System  institutions. 

Section  616.6220  of  the  proposed 
regulations  refers  to  the  lending  and 
leasing  limit  regulations  ineubpart  J  of 
part  614.  The  proposed  regulations 
would  amend  su^)art  J  in  order  to  make 
it  clear  that  the  lending  limits  apply  to 
all  leases  made  by  System  banks  and 
associations.  The  FCA  proposes  to 
modify  the  tide  of  subpart  J  to  be 
"Lendiog  and  Leasing  Limits,"  and  to 
make  conforming  changes  throughout 
the  subpart  The  FCA  believes  all 
System  institutions  should  have  a  single 
limit  that  applies  to  all  types  of 
financial  obligations.  Both  loans  and 
leases  should  be  measured  against  this 
limit  when  calculating  how  much  risk 
an  institution  can  absorb  from  a  single 
customer.  Likewise,  all  loans  and  leases 
to  a  single  borrower  should  be  attributed 
to  that  customer  when  calculating  the 
total  risk  against  the  institutions' 
lending  and  leasing  limit 

hi  §  614.4350(a)  die  definition  of 
"borrower"  woiild  be  amended  to 
clarify  that,  for  the  purposes  of  this 
subpart  the  term  "borrower"  includes 
any  customer  to  whom  an  institution 
has  made  a  lease  or  a  commitment  to 
make  a  lease.  In  §  614.4350(c)  the 
definition  of  "loan"  is  proposed  to  be 


amended  to  include  all  types  of  le 
(operating,  financing,  and  lease 
interests.) 

In  §§  614.4352  timiugh  614.4355, 
proposed  rhnngwa  to  claiify  that  a 
System  institution  is  prohibited  from 
making  a  lease  or  a  loan  if  the 
consolidated  amount  of  all  loans  and 
leases  to  a  single  customer  exceeds  a 
specific  percentage  of  the  institution's, 
lending  and  leasing  limit  base. 

A  new  §  614.4356  is  proposed  that 
prescribes  standard  leasing  limits  for  the 
FCL.  The  proposed  regulation  prohibits 
the  FCL  frt>m  making  leases  to  a  single 
customer  that  exceed  25  percent  of  the 
FCL's  leasing  limit  base.  This 
requirement  is  similar  to  the  risk 
exposure  allowed  for  other  System 
institutions. 

In  proposed  §614.4358(aKl). 
outstant&ng  lease  balances  are  added  to 
the  items  included  in  the  computation 
of  obligations.  In  §  614.4358(b),  die  FCA 
proposes  to  add  a  new  paragraph  to 
address  certain  exclusions  from  the 
lending  and  leasing  limits  regarding 
participations  or  interests  sold  in  leases. 
'~  The  prop>osed  regulation  at 
§  614.4358(b)(5)  allow  interests  in  leases 
sold,  including  piarticipiation  interests, 
to  be  excluded  from  leases  to  a  customer 
subject  to  the  lending  and  leasing  limit 
when  the  sale  agreement  meets  specific 
requirements.  'This  exclusion  is  based 
on  the  premise  that  the  institution 
originating  the  lease  retains  some 
interest  in  the  lease,  whether  it  is  in  the 
lease  payments  or  residual  value.  To  the 
extent  that  such  an  interest  is  retained, 
the  originating  institution  may  exclude 
that  portion  of  the  lease  piayments  or 
residual  interests  in  wduch  it  no  longer 
has  a  legitimate  ownership  interest  In 
§614.4360,  the  FCA  propMses  to  add  a 
new  p>aragraph  (d)  to  clarify  that  all 
leases,  except  those  that  are  pieimitted 
under  §  614.4361,  must  be  in 
compliance  with  the  limits  at  all  times. 

4.  Portfiilio  Limitations 

Under  propiosed  §  616.6230,  the 
restrictions  in  sections  l.ll(aX2)  and 
2.4(a)(1)  of  the  Act  would  apiply  to 
leases  that  FCBs,  ACBs,  direct  lender 
associations,  and  the  FCL  make  to 
agricultural  or  aquaUc  producers  vrbo 
supply  less  than  20  p>ercent  of  the 
throughput  to  a  processing  and/or 
marketing  operation.  More  spMcifically, 
leases  by  Farm  Credit  banks  and  direct 
lender  associations  to  customers  who 
supply  less  than  20  p>ercent  of  the 
throughput  used  in  a  processing  and/or 
marketing  op>eration  would  be  subject  to 
the  15-p>ercent  portfolio  ceiling  in 
§  613.3010(b)(2).  Furthermore,  proposed 
§  616.6230(b)  places  this  same  15- 
p>ercent  pmrtfoiio  limitation  on  the  FCL 
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for  its  leases  made  to  processing  and/or 
marketing  opwations  eligible  under 
§613.3010. 

5.  St0ck  Purchase  Requirements 

The  Act  authorizes  FCBs  to  lease 
facilities  and  equipment  to  "persons 
eligible  for  credit."  The  Act  authorizes 
PCAs  and  BCs,  respectively,  to  lease 
equipment  to  "stockholders."  but  does 
■ot  prescrtbe  any  minimum  aiodt. 
requirements  for  leases.  Aoctndingly. 
the  FCA  concludes  that  lessees  who 
lease  equipment  from  PCAs,  ACAs.  BCs, 
or  ACBs  under  titles  II  and  in  most  be 
stockholders. 

Because  the  minimum  stock  purchase 
requirement  under  section  4.3A(c)(l)(E) 
does  not  apply  to  leeses,  the  FXIA  has 
detennined  that  the  purchase  of  a  single 
shore  is  sufficient  to  satisfy  the  stock 
requirement  Inatitntions  may  satisfy  the 
minimum  stock  requirement  by 
counting  outstanding  shares 
stockholden  akeedy  own  in  the 
institution  making  the  lease.  The 
minimimi  stock  requirement  in 
proposed  §  616.6240(a)  does  not  apply 
to  the  FCL  due  to  its  stockholders  being 
System  banks,  and  not  its  lease 
customers.  The  FCA  also  proposes  that 
the  disclosxire  requirements  for  equities 
issiied  as  a  condition  of  obtaining  a 
lease  are  the  same  as  disclosure 
requirements  for  eqmties  issued  as  a 
condition  of  obtaining  a  loan  as  required 
under  §615.5250  (a)  and  (b)  of  this 
chapter. 

6.  Disclosure  Requirements 

The  FCA  has  concluded  that  the 
borrower  rights  provisions  of  the  Act  do 
not  apply  to  leases,  because  the 
borrowOT  rights  provisions  of  the  Act 
expUdtfy  nfm  to  "bans,"  but  not 
leases.  Significantly,  lessees  have  no 
own«ship  rights  in  the  leased 
equipment  or  fodlities  during  the  term 
of  the  lease,  and  thus,  many  of  the 
borrower  rights  provisions  such  as  those 
pertaining  to  restructuring  or  right  of 
first  refusal  are  not  applicable  to  leasing. 

However,  |»oposed  §  616.6250(a)  does 
require  that  lease  applicants  be 
provided,  at  a  minimum,  a  copy  of  all 
lease  dociiments  signed  by  the  lessee, 
not  later  than  the  time  of  lease  closing. 
In  addition,  proposed  §  616.6250(b) 
requires  a  System  institution  to  render 
its  decision  on  the  lease  application  in 
as  expeditious  a  manner  as  is  practical. 
The  proposed  rule  also  requires  a 
System  institution  to  provide  prompt 
written  notice  of  its  decision  to  the 
applicant. 


List  irf  Subjects 

12  CFR  Part  614 

Agriculture,  Banks,  banking.  Flood 
insurance.  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

12  CFR  Part  616 

Agriculture.  Banks,  hanking,  leasing. 

12  CFR  Part  818 

Agricultvtre,  Archivee  and  records. 
Banks,  banking.  Insurance.  Reporting 
and  recordkeeping  requirements,  Rtsral 
areas.  Technical  aesistance. 

12  CFR  Part  621 

Accounting,  Agriculture,  Banks, 
banking.  Penalties,  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

For  the  reascms  stated  in  the 
preamble,  it  is  proposed  t^at  parts  614, 
618  and  621  be  amended  and  pan  616 
be  added  to  chapter  VI,  tiUe  12  of  the 
Code  of  Federal  Regiilations  to  read  as 
follows: 

PART  614— LOAN  POUCtES  AND 
OPERATIONS 

1.  The  authority  citation  fcvpart  614 
is  revised  to  read  as  follows: 

Anterily:  42  U.S.C  4012a.  4104a.  4104b. 
4106.  and  4128;  sees.  1.3. 1.5. 1.8, 1.7, 1.9, 
1.10. 1.11,  2.0,  2.2.  2.3,  2.4.  2.10,  2.12.  2.13, 
2.15,  3.0,  3.1, 3.3,  3.7.  3.8,  3.10.  3.20.  3.28, 
4.12,  4.12A.  4.13,  4.13B,  4.14,  4.14A,  4.14C 
4.14D,  4.14E.  4.18,  4.18A.  4.19.  4.25,4.26, 
4.27. 4.28.  4.36,4.37.  5 J.  5.10,  5.17.  7.0,  7.2, 
7.6,  7.8,  7.12,  7.13, 8.0.  8.5  of  the  Farm  Credit 
Act  (12  U.S.C  2011,  2013,  2014,  2015,  2017, 
2018.  2019,  2071.  2073.  2074.  2075,  2091, 
2093.  2094.  2096.  2121,  2122.  2124,  2128, 
2129,  2131.  2141.  2149,  2183.  2184.  2199. 
2201.  2202.  2202a.  2202c.  2202d.  2202e. 
2206.  2206a.  2207.  2211,  2212.  2213.  2214. 
2219a.  2219b.  2243.  2244.  2252.  2279a. 
2279a-2.  2279b.  2279b-l.  2279b-2.  2279f. 
2279f-1.  2279aa.  2279w5):  sec  413  of  Pub. 
L  100-233, 101  StaL  1568. 1639. 

2.  The  heading  of  subpart  J  is  revised 
to  read  as  follows: 

Subpart  .1— Landing  and  Leasing 
Limits 

3.  Section  614.4350  is  amendecTby 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

f614w4360    BeflnMona. 

•        •        •        •        * 

(a)  Borrower  means  an  individual, 
partnership,  joint  venture,  trust, 
corporation,  or  other  business  entity 
(except  a  Farm  Credit  System 
association  or  other  financing 
institution,  as  defined  in  §  614.4540)  to 
which  an  institution  has  made  a  loan  or 


a  commitment  to  make  a  loan  either 
directly  or  indirectly.  For  the  purposes 
of  this  subpert.  the  term  "borrower" 
includes  any  customer  to  which  an 
institution  has  made  a  lease  or  a 
commitment  to  make  a  lease. 
•        •        •        •        • 

(c)  Loan  means  any  extension  of,  or 
commitment  to  extend,  credit 
authorized  under  the  Act  whether  it 
results  fitsn  direct  negotiations  between 
a  lender  and  a  borrower  or  is  purchased 
from  or  discounted  for  another  lender, 
including  participation  interests.  The 
term  "loan"  includes  loans  and  leases 
ontstanding,  obligated  but  undisbursed 
commitments  to  lend  or  lease,  contracts 
of  sale,  notes  receivable,  other  similar 
obligations,  guarantees,  and  all  types  of 
leases.  An  institution  "makes  a  loan  or 
lease"  when  it  enters  into  a  commitment 
to  lend  or  lease,  advances  new  funds, 
substitutes  a  different  borrower  or  lessee 
for  a  borrovrer  ot  lessee  who  is  released, 
or  where  my  other  person's  liability  is 
added  to  the  outstanding  loan,  lease  or 
commitment 


f  914.4361    [Amended] 

4.  Section  614.4351  is  amended  by 
adding  the  words  "and  leasing" 
between  the  words  "lending"  and  "limit 
base"  each  place  they  appear  in  the 
heading  and  the  entire  secticm. 

f«14w4362    (AmandadI 

5.  Section  614.4352  is  amended  by 
adding  the  words  "and  leasing" 
between  the  words  "lending"  and  "limit 
base"  in  paragraphs  (a)  and  (bKl),  and 
by  adding  the  words  "and  leasing" 
between  the  words  "lending"  and 
"limits"  in  paragraph  (b)(2). 

1614.4663    lAmsnda^l 

6.  Section  614.4353  ia^  amended  by 
adding  the  words  "and  leasing" 
between  the  words  "lending"  and  "limit 
base." 

§614.4364    [Amended] 

7.  Section  614.4354  is  amended  by 
adding  the  words  "and  leasing" 
between  the  words  "lending"  and  "limit 
base." 

§6144666    [Amended] 

8.  Section  614.4355  is  amended  by 
adding  the  words  "and  leasing" 
between  the  words  "lending"  and  "limit 
base"  in  the  introductory  paragraph, 
and  by  removing  the  word  "lending"  in 
the  headings  of  paragraphs  (a)  and  (b). 


§§614.4366-014.4360 

9.  Subpart  J  is  amended  by 
redesignating  §  614.4356  through 
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§  614.4360  as  §  614.4357  through 
§  614.4361,  and  by  adding  a  new 
§  614.4356  to  read  as  follows: 

§  614.4366    Farm  Credit  Leasing  Senrtoes 
Corporatioa 

The  Farm  Credit  Leasing  Services 
Corporation  may  enter  into  lease 
agreements  if  the  consolidated  amount 
of  all  leases  and  undisbiu'sed 
commitments  to  a  single  lessee  or  any 
related  entities  does  not  exceed  25 
percent  of  its  leasing  limit  base. 

10.  Newly  designated  §  614.4358  is 
amended  by  adding  the  words  "and 
leasing"  between  the  %vtnds  "lending" 
and  "limit"  in  the  introductory  text  of 
paragraphs  (a)  and  (b);  by  adding  the 
words  "lease  balances  outstanding" 
after  the  word  "loans"  the  first  place  it 
appears  in  paragraph  (a)(1);  by  removing 
the  reference  "§  614.4358"  and  adding 
in  its  place  the  reference  "§614.4359" 
in  paragraph  (a)(3);  by  redesignating 
existing  paragraph  (b)(5)  as  (b)(6);  and 
by  adding  new  paragraph  (b)(5)  to  read 
as  follows: 

§6144366   Computation  of  obHgattona. 

(b)*  '  * 

(S)  Interests  in  leases  sold,  including 
participation  interests,  when  the  sale 
agreement  meets  the  following 
requirements: 

(i)  The  interest  sold  must  be  a 
fractional  undivided  interest  in  all  the 
lease  payments,  the  residual  value  of  all 
the  leased  property,  or  both; 

(ii)  llie  interest  must  be  sold  without 
recotirse;  and 

(iii)  The  agreement  under  which  the 
interest  is  sold  must  provide  for  the 
sharing  of  all  payments  on  a  pro  rata 
basis  according  to  the  percentage 
interest  in  the  lease. 


§614.4366    [Amended] 

11.  Newly  designated  §  614.4359  is 
amended  by  adding  the  words  "and 
leasing"  between  the  words  "lending" 
and  "limiKs)"  in  para^phs  (a) 
introductory  text.  (b).  and  (c);  by 
removing  the  reference  "%  614.4356" 
and  adding  in  its  place,  the  reference 
"§614.4357"  in  paragraph  (a)(l)(iii), 
and  by  removing  the  reference 
"§614.4358"  and  adding  in  its  place, 
the  reference  "§614.4359"  in  the 
heading  for  column  two  in  T^le  1. 

12.  Newly  designated  §  614.4360  is 
amended  by  adding  the  words  "and 
leasing"  between  the  words  "lending" 
and  "limit"  in  the  heading  and  in 
paragraphs  (a),  (b),  (c),  and  (d);  by 
revising  the  reference  "§614.4360"  and 
adding  in  its  place,  the  reference 

"§  614.4361"  in  paragraph  (a);  by 
removing  the  reference 


"§  614.4359(b)(3)"  and  adding  in  its 
place,  the  reference  "§  614.4360(b)(3)" 
in  paragraph  (c);  and  by  redesignating 
paragraph  (d)  as  paragraph  (e);  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


§614.4360    Lending  and 
vioiations. 


ing  limit 


(d)  All  leases,  except  those  that  are 
permitted  under  the  provisions  of 
§  614.4361.  reading  "efiective  date  of 
this  subpart"  in  §  614.4361(a)  and 
"effective  date  of  these  regulations"  in 
§  614.4361(b)  as  "effective  date  of  this 
amendment."  shall  be  in  compliance 
with  the  lending  and  leasing  limit  on 
the  date  the  lease  is  made,  and  at  all 
times  thereafter. 


§614.4361    [Amended] 

13.  Newly  designated  §  614.4361  is 
amended  by  adding  the  words  "and 
leasing"  between  the  words  "lending" 
and  "limit(s)"  in  each  place  they  appear 
in  paragraphs  (a)  and  (b),  and  by 
removing  the  reference  "§"614.4359" 
and  adding  in  its  place,  the  reference 
"§614.4360"  in  paragraph  (b). 

Subpart  O— Banks  for  Cooperativas 
and  Agrtcultural  Credit  Banics 
Rnancing  Intamationai  Trada 

§614.4710   [Amended] 

14.  Section  614.4710  is  amended  by 
adding  the  words  "and  leasing" 
between  the  words  "lending"  and 
"limits"  in  the  last  sentence  of  the    ■ 
introductory  paragraph  and  in 
paragraphs  (a)(2)  and  (a)(3). 

•  15-16.  A  new  part  616  is  added  to 
lead  as  follows: 

MRT«IS-^EASINQ 

Subpart  A    Leaeing  AuthofWea 

>Sec 

•16.6000  Definitions. 

616.6100  Authority  and  lessee  eligibility. 

616.61 10  Purchase  and  sale  of  interests  in 


616.61 1 5    Lease  participations. 
616.6120    Out-of  territory  leasing. 

Subpart  B    Leeeing  Operatlona 

616.6200    Leasing  policies  and  underwriting 

standards. 
616.6210    Investment  in  leased  assets. 
616.6220    Leasing  limits. 
616.6230    Portfolio  limitations. 
616.6240    Stock  purchase  requirements. 
616.6250    Disclosure  requirements. 

Aulhoritjr:  Sees.  1.3, 1.5, 1.6, 1.7, 1.9, 1.10, 
1.11,  2.0,  2.2,  2.3,  2.4,  2.10,  2.12.  2.13,  2:i5. 
3.0,  3.1,  3.3,  3.7i  3.8,  3.9,  3.10. 3.20,  3.28,  4  J, 
4.3A.  4.13.  4.13A.  4.13B.  4.14.  4.14A.  4.14C 
4.14D.  4.14E.  4.18,  4.18A.  4.2S.  4.26.  4.27. 
4.28.  4.36. 4.37,  5.9,  5.10,  5.17.  7.0,  7.2,  7.3, 
7.6.  7.8,  7.12.  7.13  of  the  Farm  Credit  Act  (12 


U.S.C  2011,  2013,  2014,  2015,  2017,  2018, 
2019,  2071,  2073,  2074,  2075.  2091.  2093. 
2094.  2097.  2121.  2122,  2124,  2128,  2129, 
2130,  2131,  2141,  2149,  2154.  2154a,  2199, 
2200,  2201,  2202,  2202a,  2202c,  2202d, 
2202e,  2206.  2206a,  2211.  2212.  2213.  2214. 
2219a.  2219b.  2243,  2244,  2252,  2279a, 
2279a-2,  2279a-3,  2279b,  2279C-1,  2279t 
2279M). 

Subpart  A— Leasing  AuthorWaa 

§616.6060    DeflnMena. 

For  the  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Interests  in  leases  means 
ownership  interests  in  any  aspect  of  a 
lease  transaction,  including  servicing 
rights. 

(b)  Lead  lessor  means  an  institution 
having  a  direct  contractual  relationship 
with  a  lessee  to  make  a  lease,  which 
institution  sells  or  assigns  an  interest  or 
interests  in  such  lease  to  one  or  more 
other  lessors. 

(c)  Lease  means  anv  ccmtractual 
obligation  to  own  and  lease,  or  lease 
with  the  option  to  purchase,  equipment 
or  fedlities. 

(d)  Lease  participation  means,  with 
respect  to  a  lease  that  is  sold  by  a  lead 
lessor  to  a  participating  institution  in 
accordance  with  the  requirements  of 
§  616.6100,  a  fractional  undivided 
interest  in: 

(1)  All  of  the  leese  payments; 

(2)  The  residual  value  of  all  of  the 
property  leased;  or 

(3)  AU  of  the  lease  payments  and  the 
residual  value  of  all  of  the  property 
leased. 

(e)  Participating  institution  means  an 
institution  that  purchases  a  lease 
participation  originated  by  another 
lessor. 

(f)  Sale  with  recourse  means  a  sale  of 
a  lease  or  an  interest  in  a  lease  in  which 
the  seller 

(1)  Retains  some  risk  of  loss  from  the 
-  tnmsfnred  asset  for  any  cause  except 

the  seller's  breach  of  usual  and 
customary  warranties  or  representations 
designed  to  protect  the  purchaser 
against  fraud  or  misrepresentation;  or 

(2)  Has  an  obligation  to  make 
payments  to  any  party  resulting  from: 

(i)  Default  on  the  lease  by  the  lessee 
or  guarantor  or  any  other  deficiencies  in 
the  lessee's  performance; 

(ii)  Changes  in  the  market  value  of  the 
assets  after  transfer, 

(iii)  Any  contractual  relationship 
between  the  seller  and  purchaser 
incident  to  the  transfer  that,  by  its 
tains,  could  continue  even  after  final 
payment,  default,  or  other  termination 
of  the  assets  transferred;  or 

(iv)  Any  other xause.  except  the 
retention  of  servicing  rights  alone  shall 
not  constitute  recourse. 
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1616.6100    Authortty  and  tasaa*  siigibUtty. 

(a)  Facility  leases.  Farm  Credit  Banks, 
agricultural  credit  bcuiks,  Federal  land 
credit  associations,  agricultural  credit 
associations,  and  the  Farm  Credit 
Leasing  Services  Corporation  may  own 
and  lease,  or  lease  with  option  to 
purchase,  to  any  person  or  entity  th^t  is 
eligible  to  borrow  under  §§  61 3.3000, 
613.3010,  or  613.3020  of  this  chapter, 
facilities  needed  in  the  operations  of 
that  person  or  entity. 

(b)  Equipment  leases.  Farm  Credit 
Banks,  agricultural  credit  banks, 
production  credit  associations, 
agricultural  credit  associations,  and  the 
Farm  Credit  Leasing  Services 
Corporation  may  OMm  and  lease,  or  lease 
with  option  to  piirchase,  to  any  person 
or  entity  that  is  eligible  to  borrow  under 
§§613.3000,  613.3010,  m  613.3020  of 
this  chapter,  equipment  needed  in  the 
operations  of  that  person  or  entity. 

(c)  Equipment  leases  under  title  HI  of 
the  Act.  Agrictdtural  credit  banks,  banks 
for  cooperatives,  and  the  Farm  Credit 
Leasing  Services  Corporation  may  own 
and  lease,  or  lease  with  option  to 
purchase,  to  cooperatives  and  other 
entities  that  comply  with  the 
requirements  of  §613.3100  (b),  (c),  and 
(d)  of  this  chapter,  equipment  needed  in 
the  opterations  of  those  cooperatives  or 
other  entities. 

(d)  Documentation.  Each  institution 
shall  adequately  document  that  the 
leased  asset  is  within  its  statutory 
authority  to  lease  equipment  or 
Eacilities. 


interest  and  the  types  of  interests  which 
may  be  purchased  or  sold; 

(3)  The  underwriting  standards  to  be 
applied  in  the  purchase  of  interests  in 


§616.6110 

toll 


of 


(a)  Authority  to  purchase  and  sell 
interests  in  leases.  Leases  and  interests 
in  leases  may  only  be  sold  in 
accordance  with  each  institution's 
leasing  authorities,  as  set  forth  in 

§  616.6100.  No  Farm  Credit  System 
institution  may  purchase  from  an 
institution  that  is  not  a  Farm  Credit 
System  institution  any  interest  in  a 
lease,  unless  the  interest  is  a 
participation  interest  that  qualifies 
under  the  institution's  leasing  authority, 
as  set  forth  in  §  616.6100,  and  meets  the 
requirements  of  §616.6115. 

(b)  Policies.  Each  Farm  Credit  System 
institution  that  is  authorized  to  sell  or 
purchase  interests  in  leases  imder  this 
subpart  shall  exercise  that  authority  in 
accordance  with  a  policy  adopted  by  its 
board  of  directors  that  addresses  the 
following  matters: 

(1)  The  types  of  purchasers  to  which 
the  institution  is  authorized  to  sell 
interests  in  leases; 

(2)  The  types  of  leases  in  which  the 
institution  may  purchase  or  sell  an 


(4)  Such  limitations  on  the  aggregate 
lease  payments  and/or  residual  amount 
of  interests  in  leases  that  the  institution 
may  purchase  from  a  single  institution 
as  are  necessary  to  diversify  risk,  and 
such  limitations  on  the  aggregate 
amounts  the  institution  may  purchase 
from  all  institutions  as  are  necessary  to 
assiue  that  service  to  the  territory  is  not 
impeded; 

(5)  Provision  for  the  identification  and 
reporting  of  leases  in  which  interests  are 
sold  or  purchased; 

(6)  Requirements  tor  providing  and 
securing  in  a  timely  maiuier  adequate 
financial  and  other  information  needed 
to  make  an  independent  judgment;  and 

(7)  Any  limitations  or  conditions  to 
which  sades  or  purchases  are  subject 
that  the  board  deems  appropriate. 
including  eu-bitration. 

(c)  Purchase  and  sale  agreements. 
Agreements  to  purchase  or  sell  an 
interest  in  a  lease  shall,  at  a  minimum: 

(1)  Identify  the  particular  lease(s)  to 
be  covered  by  the  agreement; 

(2)  Provide  for  the  transfer  of  lessee 
information  on  a  timely  and  continuing 
basis; 

(3)  Identify  the  nature  of  the 
intere8t(s)  sold  or  purchased; 

(4)  Set  forth  the  rights  and  obligations 
of  the  parties  and  the  terms  and 
conditions  of  the  sale;  and 

(5)  Contain  any  terms  necessary  for 
the  appropriate  administration  of  the 
lease  and  the  protection  of  the  interests 
of  the  Farm  Credit  System  institution. 

(d)  Independent  judgment.  Each 
institution  that  purchases  an  interest  in 
a  lease  shall  make  a  judgment  on  the 
payment  ability  of  the  lessee  that  is 
independent  of  the  originating  or  lead 
lessor  and  any  intermediary  seller  or 
broker  prior  to  the  purchase  of  the 
interest  and  prior  to  any  servicing  action 
that  alters  the  terms  of  the  original 
agreement,  which  judgment  shall  not  be 
delegated  to  any  per8on(s)  not  employed 
by  the  institution.  A  Farm  Credit  System 
institution  that  purchases  a  lease  or  any 
interest  therein  may  use  information, 
such  as  appraisals  or  inspections, 
furnished  by  the  originating  or  lead 
lessor,  or  any  intermediary  seller  or 
broker,  however,  the  purchasing  Farm 
Credit  System  institution  shall 
independendy  evaluate  such 
information  when  exercising  its 
independent  jud^ent.  The 
independent  judgment  shall  be 
documented  by  a  payment  analysis  that 
considers  factors  set  forth  in  §  616.6200 
and  is  independent  of  the  originating 


institution  and  any  intermediary  seller 
or  broker.  The  payment  analysis  shall 
consider  such  financial  and  other  lessee 
information  as  would  be  required  by  a 
prudent  lessor  and  shall  include  an 
evaluation  of  the  capacity  and  reliability 
of  the  servicer.  Boards  of  directors  of 
joinUy  managed  institutions  shall  adopt 
procedures  to  ensure  that  the  interests 
of  their  respective  shareholders  are 
protected  in  participation  between  such 
institutions. 

(e)  Limitations.  The  aggregate  interests 
in  lease  payments  or  residual  values  of 
leases  purchased  from  a  single  lead 
lessor  and  the  aggregate  interests  in 
lease  pa3rments  or  residual  values  in 
leases  purchased  from  other  institutions 
shall  not  exceed  the  limits  set  in  the 
institution's  policy. 

(f)  Sales  with  recourse.  When  a  lease 
or  interest  in  a  lease  is  sold  with 
recourse,  it  shall  be  accorded  the 
following  treatment: 

(1)  The  lease  shall  be  considered,  to 
the  extent  of  the  recourse  or  guaranty, 

a  lease  by  the  purchaser  to  the  seller,  as 
well  as  a  lease  from  the  seller  to  the 
lessee,  for  the  purpose  of  determining 
whether  total  leases  to  a  lessee  are 
within  the  lending  or  leasing  limits 
established  in  subpart  J  of  part  614. 

(2)  The  amount  of  the  lease  subject  to 
the  recourse  agreement  shall  be 
considered  a  lease  sold  with  recourse 
for  the  purpose  of  computing  permanent 
capital  ratios. 

Ig)  Similar  entity  lease  transactions. 
The  provisions  of  §  613.3300  of  this 
chapter  that  apply  to  interests  in  loans 
made  to  similar  entities  shall  apply  to 
interests  in  leases  made  to  similar 
entities.  In  applying  these  provisions, 
the  term  "loan"  shall  be  read  to  include 
the  term  "lease"  and  the  term  "principal 
amount"  shall  be  read  to  include  the 
term  "lease  amount" 

§616.6115    Laaae  participations. 

Agreements  to  purchase  or  sell  a  lease 
participation  interest  shall  be  subject  to 
the  provisions  of  §  616.6110,  and,  in 
addition,  shall  satisfy  the  requirements 
of  this  section. 

(a)  Participation  agreements. 
Agreements  to  purchase  or  sell  a 
participation  interest  in  a  lease  shall,  in 
addition  to  meeting  the  requirements  of 
§  616.6110(c),  at  a  minimum: 

(1)  Define  the  duties  and 
responsibilities  of  the  participating 
institution  and  the  lead  lessor,  and/or 
the  servicing  institution,  if  different 
from  the  lead  lessor. 

(2)  Provide  for  lease  servicing  and 
monitoring  of  the  servicer, 

(3)  Set  forth  authorization  and 
conditions  for  action  in  the  event  of  ■ 
lessee  distress  or  default; 
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(4)  Provide  for  sharing  of  risk; 

(5)  Set  forth  conditions  for  the 
offering  and  acceptance  of  the  lease 
participation  and  termination  of  the 
agreement; 

(6)  Provide  for  sharing  of  fees,  and 
costs  between  participating  institutions; 

(7)  Provide  for  a  method  of  resolution 
of  disa^eements  arising  under  the 
agreement  between  two  or  m<Mre 
institutions; 

(8)  Specify  whetherthe  contiect  is 
assignable  by  either  party;  and 

(9)  Provide  for  the  issuance  of 
certificates  evidencing  an  undivided 
interest  in  a  lease. 

fb)  Retention  requirement.  No 
participation  interest  may  be  purchased 
frt>m  an  institution  that  is  not  a  Fann 
Credit  System  institution  unless  the 
servicing  institution  has  an  owaetship 
interest  in  the  lease  payments  and/or 
residual  amoimt  equal  to  the  lesser  of  10 
percent  of  the  lease  payments  and/or 
residual  amount  or  such  lesser  amount 
as  represents  the  servicing  institution's 
leasing  limit,  which  ownwsfaip  interest 
cannot  be  assigned  separately  from  the 
-servicing  rights. 

(c)  Intrasystem  participations.  Leases 
participated  between  or  among  Farm 
Credit  System  institutions  shall  meet 
the  lessee  eligibilify,  membership,  lease 
term,  lease  amount,  and  stock  purchase 
recpurements  of  the  originating  lessor. 

§616.6120    Out-«f-tarrtloryieaaln9. 

The  out-of-territory  consent  and 
notification  requirements  of  §  614.4070 
of  this  chapter  shall  apply  to  leases. 
Institutions  shall  obtain  consent  frtHn  at 
least  one  institution  ifaat.  at  the  time  the 
lease  is  executed,  offers  similar  leasing 
services  in  the  territory.  Institntions  are 
not  reqiiired  to  obtain  concurrence  from 
or  provide  notification  to  the  Farm 
Credit  Leasing  Services  Corporation 
when  making  out-of-territory  leases. 

8ubpw1  D    Leaalwg  OpTatloa* 

§6l6w6200    LeeeingpoHdaaand 
imderwrtOng  atandarda. 

The  board  of  each  institution  engaged 
in  lease  underwriting  shall  set  fwth 
written  policies  and  procedures 
governing  such  activity  that  reflect 
prudent  lease  practices  that  control  risk 
and  comply  with  all  applicable  laws 
and  regulations.  Any  leasing  activity 
shall  comply  with  the  requirements 
under  the  lending  policies  and  loan 
underwriting  standards  in  part  614  of 
this  chapter.  Institutions  engaged  in  the 
making,  piut^asing,  or  syndicating  of 
leases  also  must  establi^  written 
pohcies  and  procedures  that  address  the 
additional  risks  associated  vidth  leasing. 
Written  underwriting  policies  and 


procediues  shall  address  the  following, 
if  applicable: 

(a)  Financial  condition,  capacity  and 
integrify  of  the  applicant; 

(bj  Repayment  capacity  of  the 
applicant; 

(c)  Appropriateness  of  the  lease 
amount,  purpose,  and  terms  and 
conditions; 

(d)  Establishment  of  a  prudent 
residual  value  at  the  inception  of  the 
lease  and  the  related  process  of 
estimating  the  leased  asset's  market 
value  during  the  lease  term; 

(e)  Types  of  equipment  and  facilities 
the  institution  will  lease; 

(f)  RemariiLeting  of  leased  property  and 
associated  risks; 

(g)  Property  tax  and  sales  tax 
reportinfi; 

(h)  TlUe  and  ownership  of  leased 
assets; 

(i)  Title  and  licensing  for  motor 
vehicles; 

(j)  Liability  associated  with 
ownership,  including  any 
enviromnental  hazards  or  risks; 

(k)  Insurance  requirements  for  both 
the  lessor  and  lessee; 

(1)  Classification  of  leases  in 
accordaiuse  with  generally  accepted 
accounting  principle;  and 

(m)  Tax  treatinent  of  lease 
transactions  and  associated  risks. 

§61«.I210   towaament in laaaed  ■■■Hi. 
An  institution  may  acquire  property 
to  be  leased,  if  the  act^usiticm  of  the 
property  is  consistent  with  the  leasing 
then  conducted  by  the  institution  or  is 
consistent  with  a  business  plan  for 
expansion  of  the  institution's  existing 
leasing  business  or  ior  entry  into  the 
leasing  business. 

§616.6220    Laaaingliffltts. 

All  leases  made  by  Farm  Credit 
System  institutions  shall  be  subject  to 
the  lending  and  leasing  limits 
prescribed  in  subpart  J  of  part  614  of 
this  chapter. 

§616.6230    Portfolio  llmttatlona. 

(a)  Leases  that  Farm  Credit  banks  and 
direct  lender  assodetions  make  under 
§616.6100  (a)  or  (b)  to  processing  or 
marketing  operations  shall  be  subject  to 
the  requirements  of  §  613.3010(b)  of  this 
chapter,  reading  the  term  "loan"  to 
include  the  term  "lease"  and  the  term 
"borrower"  to  include  "lessee." 

0>)  Processing  and/or  maiiceting  leases 
that  the  Farm  Qedit  Leasing  Services 
Corporation  makes  to  eligible  lessees 
who  supply,  on  a  regular  basis,  less  than 
20  percent  o^  the  thrmighput  shall  be 
subject  to  the  requirements  of 
§613.3016  (b)(1)  and  (b)(3)  of  this 
chapter,  reading  the  term  "lease"  in  the 
place  of  the  term  "loan." 


§616.6240    Stock  purehaaa  laquirsmenta. 

(a)  Each  System  institution  making  an 
equipment  lease  under  titles  II  or  in  of 
the  Act  shall  require  the  lessee  to 
purchase  at  least  one  share  of  stock  in 
accordance  with  its  byiaww,  unless  the 
lessee  already  owns  stock  in  the 
institution  making  the  lease.  This 
provision  does  not  apply  to  the  Farm 
Credit  Leasing  Services  Corporation. 

(b)  The  disclosure  requirements  of 
§B15.525G  (a)  and  (b)  of  this  chapter 
shall  apply  to  stock  purchased  as  a 
condition  for  obtaining  a  lease. 

(a)  Each  System  institution  shall 
furnish  to  each  lessee  a  copy  of  all  lease 
documents  signed  by  the  lessee  in 
connection  with  the  lease,  not  later  than 
the  time  of  lease  closing. 

(b)  Eadi  System  institution  shall 
render  its  decision  on  a  lease 

.application  in  as  expeditious  a^nanner 
as  is  practical.  UpKtn  reaching  a  decision 
on  a  lease  apphcation,  the  institution 
shall  provide  prompt  written  notice  of 
its  decision  to  the  applicant.  Where  the 
lessor  makesan  adverse  decision  on  a 
lease  application,  the  notice  shall 
include  the  specific  reasons  for  the 
institution's  action. 

PART  81S-QENERAL  PKOViaiOMS 

f7.  The  attthwity  citation  for  part  618 
continues  to  read  as  follows: 

Anttwrity:  Sees.  1.5. 1.11, 1.12,  2.2, 2.4, 
2.5,  2.12,  3.1,  3.7. 4.12,  4.13A,  4.25, 4.29,  5.6, 
5.10, 5.17  of  the  Farm  Credit  Act  (12  U.S.C 
2013.  2019,  2020,  2073,  2075,  2078,  2003, 
2T22,  2128,  t183,  2200.  2211,  2218,  2243. 
2244,  2252). 

Subpart  C    L— Ing 

§§618J060  and  616.8060    Subpart  C 


16.  Subpart  C  consisting  of 
§§618.8050  and  618v8060.  is  removed 
and  reserved. 

PART  021— ACCOUNTING  AND 
REPORTINQ  RECHNRBNENTS 

19.  Hie  authority  citation  for  part  621 
continues  to  read  as  follows: 

Avtharity:  Sks.  5.17, 8.11  of  die  Farm 
Cradit  Act  (12  U.S.C.  2252. 227gaa-ll). 

Subpart  C— Loan  Pwrfomwnoa  Mid 
Valuation  Aaaaaamant 

§621.7    [Amended] 

20.  Section  621.7  is  amended  by 
removing  the  reference 

"§  614.435e(a)(2)"  and  adding  in  its 
place,  the  reference  "§  614.4359(a)(2)" 
in  paragraph  (a)(2)(iii). 
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Dated:  October  8. 1997. 
Flajti  nOiao, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc  97-27146  FUed  1(^14-97;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
Intemai  Revenue  Servic* 
20 CFR Panel  and 2S 


RM1846-WUJ2S 

QuManof  Regarding  Charttabia 
Rentalndar  Tniate:  Hearlna 

AOBICY:  Ii)l,|^iial  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Change  of  time  and  locations  of 
public  hearing;  teleconferencing 

SUMMARY:  This  document  changes  the 
time  and  location  of  the  public  hearing 
(HI  the  proposed  regulations  regarding 
charitable  remainder  trusts  imder 
M6tion  664  of  the  Intemai  Revenue 
Code  and  special  valuation  rules  of 
interests  in  trusts  under  section  2702.  In 
-addition,  this  document  announces  that 
the  Washington,  DC  location  for  the 
public  hearing  will  have 
teleconferencing  equipment  and  that 
there  will  be  a  remote  teleconference 
site  in  Los  Angeles,  CA. 
DATES:  The  public  hearing  will  be  held 
on  November  18, 1997,  beginning  at  1 
pan.  tET),  10  a-m.  (FT).  Additional 
requests  to  speak  and  outlines  of  oral 
comments  must  be  received  by 
November  3, 1997. 

AOORESSES:  The  Washington.  DC  site  for 
the  public  hearing  is  room  3411, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW,  Washington, 
DC.  The  Lm  Angries.  CA  remote 
teleconference  site  is  the  Federal 
Building.  5th  Floor,  Room  5003,  300  N. 
Los  Angeles  Street,  Los  Angeles,  CA. 

Requests  to  speak  and  outlines  of  oral 
comments  should  be  mailed  to  the 
Intemai  Revenue  Service,  P.O.  Box 
7604.  Ben  Franklin  Station,  Attn: 
CC:DOM:CORP:R  (REG-209823-96), 
Room  5226.  Washington,  DC,  20044. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Evangel  ista  Lee  of  the  Regulations  unit, 
Asaistant  Chief  Counsel  (Corporate), 
(202)  622-7180  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing,  appearing  Ln  the  Federal 
Kegiater  on  Friday.  April  18.  1997,  (62 
FR  19072),  announced  that  a  public 
hearing  on  the  proposed  regulations 
relating  to  charitable  remainder  trusts 


and  special  valuation  rules  of  transfBrs 
of  interests  in  trusts  would  be  held  on 
Tuesday,  September  9, 1997,  beginning 
at  10  a.m.  in  the  IRS  Auditoriiun, 
Intemai  Revenue  Building  1111 
Constitution  Avenue,  NW,  Washington, 
DC  Subsequent  to  receiving  a  request  to 
teleconference  the  hearing  to  Los 
Angeles,  CA,  the  IRS  published  a  notice 
in  the  Federal  Register  on  Tuesday, 
Aiigust  19,  1997,  (62  FR  44103) 
aimouncing  that  the  hearing  was 
postponed  to  afford  interested  persons 
the  opportiuiity  to  request  that  the  IRS 
teleconfe  'joce  the  hearing  to  other 
locations  outside  Washington,  DC. 

The  date,  time,  and  addresses  of  the 
teleconference  public  hearing  are  set 
forth  abovQ.  Attendees  will  be  admitted 
beyond  the  lobby  of  the  Intemai 
Revenue  Buildi^  in  Washington.  DC 
after  12:30  p.m.  (ET),  and  to  the 
teleconference  site  in  Los  Angeles,  CA 
after  9:30  a.m.  ^). 

There  is  limited  seating  capacity  at 
both  the  Washington,  DC  and  Los 
Angeles  sites.  In  particular,  it  should  be 
noted  that  no  more  than  12  people  may 
be  accommodated  at  any  one  ti^e  in  the 
teleconference  room  in  Los  Angeles. 
Seating  at  both  sites  will  be  made 
available  based  on  the  order  of 
presentations,  and  IRS  persoimel  will  be 
present  to  assist  speakers  in  using  the 
teleconfiarence  equipment 

The  IRS  will  distribute  for  no  charge 
at  the  hearing  an  agenda  showing  the 
scheduling  of  speakers.  Testimony  will 
begin  in  Los  Aiigeles  and  will  conclude 
with  presentations  by  speakers  in 
Washington.  DC 
Cjmthia  E.  Grigibf. 

Chief,  Regulations  Unit,  Aagistant  Chief 
Counsal (Qxporate).  ,    ^  ^., 

(FR  Doc.  97-27138  Filed  10-14-«7: 8:45  ml 
aaoMQ  COM  4aaQ-pi-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  157-00606;  FRL-6007-e] 

Approval  and  Promulgation  of 
Impi^nMntation  Plans;  California  State 
Imptementatton  Plan  Revision;  Santa 
BartMTB  County  Air  Pollution  Control 
District,  Caiifomla 

AOBICY:  Envirozunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  revision  to  the  California  State 
Implementation  Plan  (SIP).  The  revision 
concerns  the  Operating  Permits  Program 


mle  revision  submitted  by  the  California 
Air  Resources  Board  (CARB)  on  behalf 
of  the  Santa  Barbara  County  Air 
Pollution  Control  District  (Santa  Barbara 
or  District)  pursuant,  to  Clean  Air  Act 
(CAA)  sections  110  and  112(1). 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  appnxving 
the  states 's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  thia 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  conunents  are 
received  in  response  to  this  proposed 
action,  no  furth«'  activity  is 
contemplated  in  relation  to  thia 
proposal.  If  EPA  receives  adverse 
comments,  the  direct  final  approval  will 
be  withdrawn  and  all  public  comments 
received  will  be  addr^sed  in  a 
subsequent  final  action  based  on  this 
proposal.  EPA  will  not  institute  a 
second  public  comment  period  on  *hi« 
.  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  to 
at  this  time.  -   .,^ --     -  - 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
November  14. 1997. 
AOORESSES:  Written  comments  on  this 
action  should  be  addressed  to:  John 
Walser,  Permits  Office  (AIR-3),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

Copies  of  the  District's  submittal, 
EPA's  Technical  Support  IDocument. 
and  other  supporting  information  used 
Iq  developing  the  proposed  approvals 
are  available  for  public  inspection  at 
EPA's  Region  DC  office  during  normal 
business  hours.  (Copies  of  the  submitted 
mle  are  available  for  inspection  at  the 
following  locations: 

Permitting  Office  (AIR-3).  Air  Division. 
U.S.  Environmental  Protection 
Agency,  Region  DC.  75  Hawthorne 
Street,  Sen  Francisco,  CA  94105; 
California  Air  Resource  Board, 
Stationary  Source  Division.  Rule 
Evaluation  Section.  2020  "L"  Street. 
Sacramento,  CA  94105; 
Santa  Barbara  County  Air  Pollution 
Control  District.  26  Castilian  Drive  B- 
23,  Goleta,C\  93117 

FOR  FURTHER  aiFORMATION  CONTACT:  John 
Walser  (telephone  415/744-1257), 
Permits  Office  (AIR-3),  Air  Division, 
U.S.  Environmental  Protection  Agency. 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
proposing  to  approve  the  following 
rules  into  the  SIP:  Rule  370 — Potential 
to  Emit — Limitations  for  Part  70  sources. 
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For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Dated:  September  26. 1997. 
Felicia  Marcus, 
Regiona]  Administrator. 
(FR  Doc.  97-27266  Filed  10-14-fl7;  8:45  am] 
mjunq  CODE  aeeo-60-^ 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pail  52 

[MO  040-3017b;  FRL-6005-0) 

Approval  ar>d  Proinuigatlon  of  Air 
Quality  Implamentation  Plans; 
Maryland;  Control  of  Volatile  Organic 
Compound  Emiaaiona  From  Yeast 
Manufacturing,  Screen  Printing, 
Expandable  Polystyrene  Opwationa 
and  Bakeries 

AGENCY:  Environmental  Protecticm 
yigBDcy  (EPA). 
ACTION:  Proposed  rule. 


f:  EPA  is  proposing  to  approve 
the  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Maryland  for  the  purpose  of  establishing 
reasonably  available  control  technology 
(RACT)  volatile  organic  compound 
(VOC)  emission  control  requirements  for 
yeast  manufacturing,  screen  printing, 
expandable  polystyrene  operations 
(EPO),  and  l»keries.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revisions  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  them  as 
noncontroversial  SIP  revisions  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
«    forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  mle.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  mle  based  on  this 
proposed  mle.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  p>arties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  ^4ovember  14, 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  David  L. 
Amold,  Chief,  Ozone/CO  and  Mobile 
Sources  Section,  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 


Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  Maryland  E)epartment  of 
the  Environment,  2500  Broening 
Highway,  Baltimore,  Maryland.  21224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  M.  Donahue,  (215)  566-2095,  at 
the  EPA  Region  m  office  address  listed 
above,  or  via  e-mail  at 
donahue.carolynOepamail.e|>a.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 
SUPPLEMBITARV  MFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title,  pertaining  to 
Maryland's  regulations  for  yeast 
manufacturing,  screen  printing,  EPOs, 
and  bakeries,  which  is  located  in  the 
Rules  and  Regulations  Secdon  of  this 
Federal  Regi^. 

Anthority:  42  U.S.C  7401-7871q. 

Dated:  September  26, 1997. 
Marda  E.  MnDcey, 

Acting  Regional  Administrator,  Region  M. 
[FR  Doc.  97-27259  FUed  10-14-97;  8:45  am] 
aaxsMcooe  asao-so-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  61 
Rm30C7-AC73 

National  Flood  Inaurance  Program 
(NRP);  Standard  Flood  Insurance 
Policy 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Correction  tQ  proposed  rule. , 

summary:  This  document  contains 
corrections  to  the  proposed  mle  that 
was  published  Tuesday,  October  7, 
1997,  (62  FR  52304).  The  proposed  rule 
related  to  the  increase  of  the  deductible 
under  the  Standards  Flood  Insurance 
Policy  from  $750  to  $1,000  for 
structures  eligible  for  subsidized 
coverage. 

DATES:  All  comments  received  on  or 
before  November  7, 1997  will  be 
considered  before  final  action  is  taken 
on  the  proposed  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Plaxico,  Jr.,  Federal 
Emergency  Management  Agency. 
Federal  hisurance  Administration, 
(202)646-3422,  (facsimile)  (202)646- 
4327. 


SUPPLEMENTARY  INFORMATKM: 

Background 

The  proposed  mle  would  increase  the 
deductible  bom  $750  to  $1,000  under 
the  Standard  Flood  Insurance  Policy  for 
structures  eligible  for  subsidired 
coverage.  Section  1308(b)  of  the 
National  Flood  Insvirance  Act  of  1968  as 
amended  (42  U.S.C.  4015)  limits 
subsidized  premium  rates  to  structures 
built  on  or  before  December  31, 1974,  or 
the  efbcdve  date  of  the  Flood  Insurance 
Rate  Map,  whichever  is  later. 

Need  fin*  Correction 

As  published,  the  proposed  mle 
contains  errors  %vith  respect  to  the 
statutory  date  and  is  in  need  of 
correction. 

Cmrectioii  frfPublicatia«^ 

Accordingly,  the  publication  of 
proposed  rule  on  October  7, 1997. 
which  is  the  subject  of  FR  Doc.  97- 
26527,  is  corrected  as  follows: 

Paragraph  C.  of  Article  7  of  Appendix 
A  (1)  of  44  CFK  Part  61  (Corrected) 

On  page  52305.  Paragraph  C.  of 
Article  7  of  Appendix  A  (1)  to  Part  61, 
in  the  tenth  line  "December  31, 1994" 
is  corrected  to  read  "December  31, 
1974". 

On  page  52305,  Paragraph  C.  of 
Article  7  of  Appendix  A  (2)  to  Part  01, 
in  the  tmith  line  "December  31, 1994" 
is  corrected  to  read  "December  31, 
1974". 

Od.  page  52305,  Paragraph  C.  of 
Article  7  of  Appendix  A  (3)  to  Part  61. 
in  the  seventh  and  eighth  lines 
"December  31, 1994"  is  corrected  to 
read  "Decembm  31, 1974." 


(Catalog  of  Federal  Domestic  Asaistafics  Na 
83.100,  "Flood  Insurance";  No.  83.516, 
"Disaster  Assistance") 

Dated:  October  8, 1997. 
Edward  T.  Paaterkk. 
Acting  Executive  Administrator,  Federal 
Insurance  Administration. 
[FR  Doc.  97-27254  Filed  10-14-97;  8:45  am] 
sauNO  COM  sns-M-p 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapheric 
Administration 

50  CFR  Part  648  " 

p.D.  lOOeSTA) 

Atlantic  Saa  Scallop  Fishery;  Public 
hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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ACTION:  Notir-o  of  public  hearings; 
request  for  coiuments. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  public  hearings  to  receive 
comments  on  Amendment  7  to  the 
AUantic  Sea  Scallop  Fishery 
Management  Plan  (FMP).  The 
amendment  proposes  to  allow  a  one- 
time transfer  of  days-at-sea  fDAS) 
among  vessels  holding  limited  access 
sea  scallop  permits,  and  the  addition  of 
closed  area  management  under  the 
framework  adjustment  program. 
DATES:  Written  comments  shoidd  be 
submitted  on  or  before  November  17, 
1997,  to  the  address  below.  Hearings  are 
scheduled  to  be  held  from  October  24 
through  November  3, 1997.  See 
SUPPLBfKNTARY  INFORMATION  for  dates 
and  times  of  the  hearings. 

ADDRESSES:  Written  comments  should 
be  sent  to  Paul  J.  Howard,  Executive 
Director,  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  019dB.  Clearly  mark  the 
outside  of  the  envelope  "Comments  on 
Sea  Scallop  Amendment  7  Public 
Hearing  Document." 

The  hearings  will  be  held  in  Maine. 
North  Carolina,  Virginia.  New  Jersey, 
and  Massachusetts.  See  SUPPLBMENTARY 
MTOHMATKM  for  locations  of  the 
hearings. 

FOR  FURTHER  MFORMATKM  CONTACT:  Paul 
J.  Howard,  Executive  Director,  (781)- 
231-0422. 

SUPPt^mfTARY  MFORMATKM:  The 
purpose  of  DAS  consolidation  is  to 
lessen  the  economic  impact  of  expected 
DAS  reductions  and  other  measiuBs 
developed  to  end  the  overfishing  of 
scallops.  The  minimum  number  of  days 
that  full-time  scallop  dredge  operations 
require  to  cover  fixed  as  well  as 
operating  costs  during  a  year  is  called 
the  break-even  DAS.  Under  present 
resource  conditions  and  with  no  access 
to  areas  closed  for  groundfish 
conservation,  the  average  break -even 
DAS  level  for  a  full-time  (full-use) 
vessel  greater  than  150  gross  registered 
tons  is  estimated  to  be  183  DAS. 
Therefore,  many  full-time  vessels  will 
not  be  able  to  break-even  when  their 
DAS  allocations  are  reduced  to  142  DAS 
or  possibly  lower. 

The  objective  is  to  help  scallop 
vessels  remain  economically  viable.  By 
allowing  days  to  be  sold,  some  boat 
owners  could  leave  the  scallop  fishery 
without  incurring  a  complete  financial 
loss,  while  fishermen  buying  days  could 
add  to  their  allocation  and  enhance 
their  economic  opportunities. 
Reductions  in  fishing  effort  and  the 
associated  reductions  in  fishing 


mortality,  however,  must  remain 
consistent  with  the  conservation  goals 
of  the  FMP  and  the  requirements  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  The 
Council  is  considering  several 
alternative  proposals  for  inclusion  in 
Amendment  7  to  the  FMP. 
.  Amendment  7  also  would  include 
closed  area  management  in  the  list  of 
the  types  of  measures  which  may  be 
implemented  through  the  framework 
adjiistment  process.  The  proposed 
action  would  allow  the  Council  to  use 
closed  areas  to  achieve  scallop 
management  objectives.  As  part  of  this 
proposal,  vessel  monitoring  systems 
(VMS)  would  be  required  for  all  scallop 
vessels  fishing  in  or  adjacent  to  closed 
areas. 

The  Council  may  want  to  use  closed 
area  management  for  the  following 
reasons: 

Access  to  groundfish  closed  areas  - 
Although  scallop  vessels  have  been 
prohibited  from  fishing  in  these  closed 
areas  because  of  their  potential  bycatch 
of  groundfish  and  potential  disruption 
to  groundfish  spawning,  the  Council 
also  is  considering  the  impacts  of  the 
closed  areas  on  the  currenUy  overfished 
scallop  resource.  Additional  groundfish 
management  concerns  such  as  habitat 
will  have  to  be  addressed  before  access 
is  permitted. 

Grow-out  closed  areas  -  To  establish 
areas  to  protect  small  scallops  for  a 
specified  period  of  time  to  enhance 
jrield  per  recruit. 

Seeding  closed  areas  -  To  establish 
areas  to  enhance  the  scallop  resource 
through  the  seeding  of  small  scallops. 

Spawning  protection  Hbsed  areas  -  To 
possibly  protect  grounds  with 
concentrations  of  large,  relatively 
productive  spawners  by  leaving  them 
undistiirbed  for  a  period  of  time. 

In  addition  to  management  measures 
that  may  be  implemented  through 
framework  adjustment,  the  Council  may 
consider  layover  days  and  restrictions 
on  landing  in-shell  scallops  from  closed 
areas. 

Fishing  Efibrt  QMMoUdation 
Management  Altemativee 

The  proposal  identified  by  the 
Council  as  its  preferred  alternative 
would  allow  only  active  DAS  to  be  sold. 
Active  days  are  the  percentage  of  the 
allocated  DAS  actually  fished  by  a 
scallop  vessel  dtuing  the  period  March 
1. 1994,  through  March  1,  1997.  A 
second  alternative  would  allow  the  sale 
of  active  DAS  as  well  as  latent  DAS 
(those  DAS  allocated  to  a  vessel  but  not 
used). 

DAS  consolidation  include:  (1) 
Transfers  limited  to  active  DAS  (in 


blocks  of  10  DAS),  used  fit>m  March 
1994  to  March  1997  and  averaging  the 
two' best  fishing  years,  which  may  be 
traded  only  once  until  February  28, 
2001,  with  a  framework  adjustment  for 
suspension/extension  of  this  program. 
(2)  Transfer  may  occur  between 
different  scallop  limited  access 
categories  but  there  will  be  individual 
vessel  usage  limits  for  each  category  set 
at  240  DAS  for  full-time  permits,  96 
DAS  for  part-time  permits,  and  20  DAS 
for  occasional  permits  (e.g.,  double  the 
year-seven  DAS  allocation  under  the 
Amendment  4  schedule).  (3)  No 
conservation  tax  (an  automatic 
percentage  reduction  in  DAS 
transferred).  (4) 

Transferred  DAS  will  be  adjusted  by 
the  ratio  of  the  average  horsepower  of 
each  vessel's  horsepower  group.  The 
total  DAS  would  be  adjusted,  first  by 
subtracting  the  DAS  from  the  selling   . 
boat,  then  by  adding  the  adjusted  DAS 
of  the  buying  boat.  This  new  total  DAS 
will  be  the  baseline  for  all  future 
percentage  allocations  of  DAS.  (5)  DAS  ^ 
trades  are  allowed  among  dredge 
vessels.  (6)  DAS  trades  are  allowed 
among  net  vessels.  (7)  Dredge  vessels 
are  allowed  to  buy  DAS  from  net 
vessels.  (8)  Net  vessels  are  not  allowed 
to  buy  DAS  from  dredge  vessels.  (9)  The 
number  of  DAS  owned  by  an  individual 
or  an  individual  business  entity  may  be 
restricted  to,  from  1  percent  to  5  percent 
of  the  total  fleet  DAS.  (10)  Full-time 
vessels  selling  part  of  their  DAS  may 
sell  down  to  the  part-time  level  at  that 
time  and  keep  their  limited  access 
scallop  permits.  However,  below  the 
part-time  level  they  will  be  required  to 
relinquish  their  limited  access  scallop 
permits.  These  vessels  may  be  used  as 
replacement  vessels,  however,  in  the 
scallop  and  other  regulated  fisheries. 
(11)  Part-time  and  occasional  vessels 
may  sell  any  and  all  of  their  DAS 
without  relinquishing  any  scallop 
permits. 

Goaed  Area  Altemativee 

The  types  of  measures  the  Council 
can  currentiy  implement  or  modify  as 
framework  adjustments  to  manage 
scallops  are:  DAS  changes,  shell  hei^t 
restrictions,  off-loading  windows  (time 
periods  during  which  scallops  may  be 
landed),  effort  monitoring,  data 
reporting,  trip  limits,  gear  restrictions, 
permitting  restrictions,  crew  limits, 
small  mesh  line,  onboard  dbservers,  and 
any  other  measure  currenUy  included  in 
the  FMP. 

Public  Hearings 

The  dates,  times,  and  locations  of  the 
hearings  are  scheduled  as  follows: 
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1.  October  24, 1997. 1  p.m.-Holiday 
Inn,  U.S.  Route  1  and  3,  Ellsworth,  ME, 
telephone:  207-667-9341; 

2.  Octobw  27, 1997, 6:30  pjn.- 
Depaitment  of  Environmental  and 
Natural  Resources,  943  Washington 
Square  Mall,  Washington,  NC, 
telephone:  919-946-6481; 

3.  October  30, 1997, 1  p.ra.~HoUday 
Inn,  3900  and  Atiantic,  SOth  Street, 
Virginia  Beach.  VA,  telephone:  757- 
428-1711; 


4.  October  31, 1997, 1  p.ra.~Grand 
Hotel,  1045  Beach  Drive,  Cape  May,  NJ, 
telephone:  609-884-5611; 

5.  Novranber  3, 1997, 1  p.m.-Seaport 
Inn,  110  Middle  Street,  Fairiiaven.  MA, 
telephone:  508-997-1281. 

Special  Accommodations 

These  hearings  are  physically 
accessible  to  people  writh  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 


should  be  addressed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  date. 

Aolhoilljr:  16  U.S.C  1801  et  $eq. 
Dated:  October  8, 1997. 
Bt'uce  C  Mof  casafl, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-27297  Filed  10-14-97;  8:45  am) 
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This  section  o«  the  FEDERAL  REQJSTER 
contains  documents  other  than  rules  or 
propoead  niesihat  are  applicable  to  the 
public.  Nottoes  of  hearings  and  investigalions. 
committee  meetings,  agency  decisions  and 
niings,  delegations  of  authority,  filing  of 
paiNiona  and  applications  arxj  agency 
stalsmants  of  organization  arxl  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADVISORY  COUNaL  ON  HISTORIC 
PRESERVATION 


Notic*  of  Meeting 


:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Friday,     - 
October  24.  1997.  The  meeting  will  be 
held  in  Room  M09  at  the  Old  Post 
Office,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC,  beginning  at  9:00 
a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  Section  470)  to  advise 
the  President  and  the  Congress  on 
matters  relating  to  historic  preservation 
and  to  comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effiect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
Housing  and  Urban  Development,  and 
Transportation;  the  Administrators  of 
the  Environmental  Protection  Agency 
and  General  Services  Administration; 
the  Chairman  of  the  national  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  a 
Governor;  a  Mayor;  a  Native  Hawaiian; 
and  eight  non-Federal  members 
appointed  by  the  President 

The  agenda  for  the  meeting  includes 
the  following: 
I.  Chairman's  Welcome 
n.  Chairman's  Report 
m.  Report  of  the  Task  Force  on 

Regulations — Adoption  of  Proposed 

Regulation 

IV.  Annual  Council  Meeting  Plan — 

Discussion  and  Adoption 

V.  Preservation  Policy  Issues 

VI.  Report  on  Expanding  the  Coimcil's 

Resource  Base — Discussion  and 

Adoption  of  Principles 
Vn.  Executive  Director's  Report 
Vm.  New  Business 


DC  Adjotim 

Note:  The  meetings  of  the  nnmvril  aie  open 
to  the  pubUc.  If  you  need  special 
accommodations  due  to  a  disability,  please 
contact  the  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania  Ave.,  NW., 
Room  809.  Washington.  DC.  202-606-8503, 
at  least  seven  (7)  days  prior  to  the  meeting. 

FOR  FURTHER  iiroRIIATKM  CONTACT: 
Additional  information  concerning  the 
meeting  is  available  firom  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania  Ave., 
NW..  «80g,  Washington,  DC  20004. 

Elated:  October  9. 1997. 
John  M.  Fowkr. 
Executive  Director. 

[PR  Doc.  97-27234  Filed  10-14-97^8:45  am] 
lajJNQ  COM  4910-tO-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  York  Advleory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
York  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  5:30  p.m.  on  Wednesday, 
October  29,  1997,  at  the  Equal 
Employment  Opportxmity  Commission 
Regional  Office.  Conference  Room.  7 
World  Trade  Center.  New  York.  New 
York  10048.  The  purpose  of  the  meeting 
is  to  plan  futvuv  events  and  disctiss 
progress  of  the  Committee  report  on 
section  8  housing  programs.  The 
Committee  will  also  hold  a  4-hour 
briefing,  starting  at  1:00  p.m.,  on  police- 
commimity  relations  in  New  York  Qty 
by  representatives  from  law 
enforcement,  city  government, 
community  groups,  and  civil  rights 
organizations. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  L.  D.  Taracido, 
212-645-8999,  or  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  October  3, 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[PR  Doc.  97-27249  Filed  10-14-97;  8:45  am] 
MJJNO  CODE  SSSS-OI-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Transportation  Annual  Survey. 

Form  Numberis):  B-514,  -515,  -524, 
-525,  -530,  -531.  -532,  -533,  -900-Ll, 
-900-L2,  -900-L3,  -90O-L4. 

Agency  Approval  Number:  0607- 
0798. 

Type  of  Request:  Extension  of  a 
currently  approved  coUectioiL 

Burden:  10,908  hours. 

Number  of  Respondents:  4,000. 

Avg  Hours  Per  Response:  2.73  hours. 

Needs  and  Uses:  The  Census  Bureau 
originally  obtained  approval  for  the 
Transportation  Aimual  Survey  (TAS)  in 
1994  which  replaced  and  expanded 
upon  the  existing  Motor  Freight 
Transportation  and  Warehousing  Survey 
(WATS)  that  covered  the  trucking  and 
public  warehousing  industries.  The  new 
TAS  also  included  transportation  by 
waterway  and  segments  of  the  busing 
industry,  specifically  intercity  and  rural 
bus  transportation,  bus  charter  service, 
and  terminal  and  service  facilities.  In 
addition,  it  introduced  new  data  items 
to  the  trucking  forms  which  have 
enabled  us  to  publish  total  miles 
traveled,  percentage  of  miles  traveled 
with  loaded  or  empty  vehicles,  weight 
of  shipments,  and  revenue  ftom 
transborder  shipments.  Due  to  funding 
issues,  we  have  not  yet  implemented  the 
busing  and  waterway  transportation 
portion  of  the  TAS.  This  request  for 
extension,  again  includes  these  two 
industries  and  collection  of  these  data 
is,  again  contingent  upon  funding. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually. 
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Respondent's  Obligation:  Mandatory. 

Legai  Authority:  Title  13  USC, 
Sections  131, 182,  224.  and  225. 

OHifB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  qf  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  October  8, 1997. 
LiniU  Eagefaneter, 

Depaitatenta!  Ftmnt  Qearanca  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  97-27229  Filed  10-14-97;  8:45  am] 
I  OOM  «SI»-07-P 


DEPARTMENT  OF  COMMERCE 

intematlonal  Trade  Administration 

[A-aoi-ao2) 

Certain  Freeh  Out  Flowers  From 
Colombia:  Extenalon  of  Time  Limit  of 
Antidumping  Administrative  Review 

AGBICY:  Import  Adnlinistration. 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  in  the  administrative 
review  of  the  antidumping  order  on 
certain  fresh  cut  flowers  from  Colombia, 
covering  the  period  March  1, 1996, 
through  February  28, 1997,  since  it  is 
not  practicable  to  complete  the  revifew 
within  the  time  limits  mandated  by 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended,  19  U.S.C.  1675 
(a)(3MA). 

iFFECTWE  DATE:  October  15, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Marian  Wells  or  Rosa  Jeong.  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  and 
Constitution.Avenue,  NW.,  Washington, 
DC  20230:  telqihone  (202)  482-6309  or 
482-1278,  respectively. 

Applicable  Statnte  and  Regulatioos 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 


Agreements  Act  (URAA).  ta  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  codffied  at  19  CFR  part  353 
(April  1997). 

SUPPLEMENTARY  MRMMATION: 

Background 

On  April  15, 1997,  the  Department 
initiated  an  administrative  review  of  the 
antidumping  duty  order  on  Fresh  Cut 
Flowers  from  Colombia  (Flowen), 
covering  the  period  March  1, 1996, 
through  February  28, 1997  (62  FR 
18312).  In  our  notice  of  initiation,  we 
stated  that  we  intended  to  issue  the  final 
results  of  this  review  no  later  than 
March  31. 1998. 

JPoatponement  of  tfw  Preliminary 
Kanilts 

Section  751(aH3)(A)  of  the  Act 
requires  the  Departmmt  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  However,  if  it  is  not 
practicable  to  issue  the  preliminary 
results  in  245  days,  section  751(aH3MA) 
allows  the  Department  to  extend  this 
time  period  to  365  days. 

We  determine  that  it  is  not  practicable 
to  issue  the  preliminary  results  within 
245  days  because  of  the  large  number  of 
respondents  and  the  complexity  of  the 
leg^  and  methodological  issues  in  this 
review. 

Accordingly,  the  deadline  for  isstiing 
the  preliminary  results  of  this  review  is 
now  no  later  than  January  26, 1998.  The 
deadline  for  issuing  the  final  results  of 
this  review  will  be  120  days  from  the 
publication  of  the  preliminary  results. 

This  extension  is  in  accordance  with 
section  751  (a)(3)(A)  of  the  Act 

Dated:  October  8, 1997. 
RidMrd  W.  MoralaBd. 
Acting  D^utyAssistaia  Secretary  AD/CVD 
Enforcement. 

(FR  Doc.  97-27293  Filed  10-14-07;  8:45  am] 
aaxiNQ  oooa  asia-oa-* 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

IA^aoi-40Z| 

Certain  Freeh  Cut  Flowers  From 
Colombia:  Inittatlon  of  a  Changed 
Ciroumatancea  Antidumping  Duty 
Adminlatrathre  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


SUMMARY:  The  Department  of  Commerce 
is  initiatine  a  changed  circumstance 
review  to  determine  whether  Flores  El 
Telle  Ltda.  is  covered  under  the 
revocation  granted  to  the  Flores 
Colombianas  Group. 
^FECnVE  DATE:  October  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Yeske  or  Beth  Graham,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C  20230; 
telephone  (202)  482-0189  or  482-4105. 
respectively. 

Applicable  Statute  and  Regulations 

The  Department  is  ctmducting  this 
administrative  review  in  accordance 
with  section  751(b)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  die 
statute  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amentlments  mafle  to  the  Act 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  those 
codified  at  19  CFR  Part  353  (April 
1997).  * 

SUPPLEMBITARY  MF0RMAT10N: 

Backgroand 

On  March  18, 1987,  the  Department 
published  in  the  Federal  Sa^ster  (52 
FR  8492)  an  antidumping  duty  order  on 
certain  fresh  cut  flowers  from  Colombia. 
On  March  31. 1994,  the  antidumping 
order  was  revoked  in  the  fourth 
administrative  review  as  it  applied  to 
the  Flores  Colombianas  Group.  In  a 
letter  dated  August  23, 1996,  Flores  El 
Telle  Uda.  (Flores  El  Talle)  notified  the 
Department  that  the  company  shares  the 
same  ownership  and  management  with 
the  other  Flores  Colombianas  Group 
companies,  and  that  Flores  El  Talle 
should  receive  the  same  antidumping 
duty  treatment  that  is  accorded  the 
Flores  Colombianas  Group. 

Initiation  of  Review 

The  Department  is  initiating  this 
review  to  determine  whether  Flores  El 
Talle  is  a  member  of  the  Flores 
Colombianas  Group  and,  if  so,  whether 
the  revocation  applicable  to  the  Flores 
Colombianas  Group  also  applies  to 
Flores  EI  Talle.  If  we  determine  that  the 
revocation  is  applicable  to  Flores  EI 
Talle,  we  will  instruct  U.S.  Customs 
officials  to  liqtiidate  all  entries  of 
Cc^mbian  fresh  flowers  from  Flores  EI 
Talle  without  regard  to  antidumping 
duties. 

We  are  hereby  notifying  the  public 
that  we  are  initiating  a  changed 
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circumstances  antidumping  duty 
administrative  review  on  certain  fresh 
cut  flowers  from  Colombia.  We  are  also 
inviting  interested  p>arties  to  comment 
on  the  above  and  on  any  other  relevant 
i8«ue(s)  associated  with  the  forgoing. 

This  notice  is  published  in 
accordance  with  section  751(b)  of  the 
Act  and  section  353.22(f)(l)(i)  of  the 
Department  regulations. 

Dated:  dctober  7, 1997. 


Assistant  Secntaiy,  Import  Administration. 
(FR  Doc.  97-27294  Filed  10-14-97:  8:45  am) 
■LLMQ  COOC  3610-06-P 

DEPARTMENT  OF  COIIMERCE     . 

International  Trade  Administration 

Applications  for  Dutyfree  Entry  of 
Sdontiflc  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educationalf  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  StaL  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regiil^tions  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Conmierce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5.'00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  97-086.  Applicant: 
University  of  Texas  at  Austin,  Bellmont 
222.  Austin,  TX  78712.  Instrumettt:  3- 
D  Motion  Analjrais  System,  Model 
Vicon  140.  Manufacturer:  Oxford 
Metrics,  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  record  and  quantify  an 
individual's  movement  performance 
during  a  series  of  experiments  on  the 
stability  of  standing  balance,  control  of 
standing  balance  during  threats  to 
balance  and  the  stability  and  variability 
of  kinematic  and  kinetic  variables 
during  walking.  These  kinds  of 
experiments  are  done  with  infants  and 
young  children,  young  adults  and  older 
adults.  In  addition,  the  instrument  will 
be  used  for  educational  purposes  in  the 
courses  KIN  388  Motor  Control 
Laboratory  Techniques  and  KIN  382 
Motor  Development  Assessment  in 
which  students  will  leam  the  technical 
skills  necessary  to  collect  their  own  data 


and  perform  subsequent  processing  and 
data  interpretation.  Application 
accepted  by  Commissioner  of  Customs: 
September  19, 1997. 

Docket  Number:  97-087.  Applicant: 
Research  Foundation  of  CUNY.  79  Fifth 
Avenue.  New  York,  NY  10003. 
Instrument:  Stopp^-FIow  Rapid 
Kinetics  Accessory.  Model  SFA-20. 
Manufacturer:  Hi-Tech  Scientific, 
United  Kingdom.  Intended  Use:  The 
instrument  is  an  accessory  used  as  a 
complement  to  existing 
instrumentation,  i.e.  temperature-fump, 
spectrophotometers  and  fluorimeters. 
The  phenomena  to  be  investigated  are 
rapid  substitution  reactions  of  trigonal 
boron  acids.  Studies  will  then  be 
extended  to  complexation  reactions  of  a 
variety  of  bidentate  chelating  Uganda. 
Application  accepted  by  Commissioner 
of  Customs:  September  22,  1997. 
FkwukW.Crad 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doa  97-27295  Filed  10-14-97;  8:45  am] 

HUMQ  COM  3610-OS-f> 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Teclinology 

Malcolm  Baldrige  National  Quality 
Awanfs  Board  of  Overseers 

AQBICY:  National  Institute  of  Standards 
and  Technology;  DOC. 

ACtKM:  Notice  of  public  meeting. 

SMMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C  app. 
2.  notice  is  hereby  given  that  there  will 
be  a  meeting  of  the  Board  of  Overseers 
of  the  Malcolm  Baldrige  National 
Quality  Award  on  Friday.  November  7, 
1997.  frDm  8:30  a.m.  to  3:30  p.m.  The 
Board  of  Overseers  consists  of  nine 
members  prominent  in  the  field  of 
quality  management  and  appointed  by 
the  Secretary  of  Commerce,  assembled 
to  advise  the  Secretary  of  Commerce  on 
the  conduct  of  the  Baldrige  Award.  The 
purpose  of  the  meeting  on  November  7, 
1997,  will  be  for  the  Board  of  Overseers 
to  receive  and  then  discuss  reports  from 
the  National  Institute  of  Standards  and 
Technology  with  the  chairman  of  the 
Judges  Panel  of  the  Malcolm  Baldrige 
National  Quality  Award.  These  reports 
will  cover  the  following  topics: 
Overview  of  the  1997  awaiti  cycle; 
discussion  of  applicant  related 
proposals  and  program  status,  issues 
and  plans;  develop  recommendations 
and  report  same  to  the  Director  of  the 
National  Institute  of  Standards  and 
Technology. 


DATES:  The  meeting  will  convene 
November  7, 1997  at  8:30  a.m.,  and 
adjourn  at  3:30  p.m.  on  November  7, 
1997. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building. 
Gaithersbui^,  Maryland  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Harry  Hertz.  Director,  National 
Quality  Program,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  Maryland  20899, 
telephone  number  (301)  97S*-2361. 

Dated:  October  7. 1997. 
Elaine  BnJIen-MiiMS, 
Director,  Program  Office. 
(FR  Doc.  97-27149  Filed  10-14^7;  8:45  am] 

BLUNQ  CODE  36ie-»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  lOOeSTA] 

Mld-Atlantlc  Flsfiery  Mana^isiilwit  * 
Council;  Meetings 

AQBICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commeice.  , 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  and  its 
Information  &  Education  Committee, 
Comprehensive  Management 
Committee.  Surfclam  &  Ocean  Quahog 
Committee,  Habitat  Committee,  Large 
Pelagics  Committee,  and  Executive 
Committee  will  hold  a  public  meeting. 
DATES:  The  meetings  will  be  held  on 
October  28-30, 1997.  See 
SUPHEMENTARY  INFORMATKM  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Holiday  Iim  SunSpree,  39th  Street  & 
AUantic  Ocean,  Virginia  Beach,  VA 
23351;  telephone:  757-428-1711. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director. 
Mid- AUantic  Fishery  Management 
Council;  telephone:  302-674-2331. 
SUPPt^MENTARY  INFORMATKM:  On 
Tuesday,  October  28,  1997,  the 
Information  &  Education  Committee 
will  meet  from  8:00-10:00  a.m.  The 
Comprehensive  Management  Committee 
will  meet  from  10:00  a.m.  to  noon.  The 
Committee  Chairmen  will  meet  from 
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noon  to  1:30  p.m.  The  Surfclam  &  Ocean 
Quahog  Committee  will  meet  from  1:30- 
2:30  p.m.  The  Habitat  Committee  will 
meet  &t}m  2:30-4:30  p.m.  The  Executive 
Committee  will  meet  from  4:30-t6:30 
p.m.  On  Wednesday,  October  29, 1997, 
the  Large  Pelages  Conunittee  will  meet 
from  6:00-10:00  a.m.  There  will  be  a 
meeting  on  bluefish  from  10:00  ajoL 
until  noon  which  will  consist  of 
individuals  involved  in  the 
development  of  Amendment  1  to  the 
Bluefish  Fishery  Management  Plan 
<FMP).  The  full  Council  will  meet  from 
l.'00-4KN)  p.m.  The  Coimcil  wiU  go  into 
dosed  executive  session  from  4.-00-5:00 
p.m.  to  discuss  empk)3rmmt  and  related 
matters.  At  7KX)  pjn.,  there  will  be  a 
Dogfi^  PMP  Scoping  Meeting.  On 
Thursday,  October  30, 1997,  the  full 
Council  will  meet  from  8:00  a.m.  until 
approximately  noon. 

The  purpose  of  these  meetings  is  to 
discuss  ihe  fonnation  of  a  newsletter, 
scup  discards  in  the  Loligo  fishery  and 
possible  solutions,  review  and  possible 
adoption  of  Amendment  10  to  ^e 
Surfclam  &  Ocean  Quahog  FMP  (Maine 
ocean  quahog  fishery),  essential  fish 
habitat,  tuna  allocations,  and  other 
fishery  management  matters. 

The  above  agenda  items  may  not  be 
taken  in  the  order  in  which  they  appear 
and  are  subject  to  change  as  necessary; 
other  items  may  be  Added.  This  meeting 
may  also  be  closed  «t  any  time  to 
discuss  employment  or  other  iatemal 
administrative  matters. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fislrary 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  tlds 
.meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 


DB>ARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharle 
Administration 

p.D.  lOOHTC] 

Padflc  Rshary  Management  Cooncli; 
Public  Meetings 

AOENCV:  National  Marine  Rsheries 
Service  (NMFS),J<lational 
'^  Oeeenic  and  Atmospheric 
Administration  (NOAA),  Commnce. 
ACTKM:  Notice  of  public  meetings. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  uudliary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Council  (see  AOOROSES)  at  least  5 
days  prior  to  the  meeting  date. 

Deled:  October  8, 1997. 
Irece  C.  Morahaad, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  Natiooal  Marine  Fisheries  Service. 
(FR  Doc  97-27262  Filed  10-9-97;  4:24  pm] 


r:  The  Pacific  Fishery 
Management  Council  (Council)  aad  its 
advisory  entities  will  hold  public 
meetings. 

DATES:  The  Council  and  its  advisory 
entities  will  meet  during  the  week  of ' . 
November  3-7, 1997.  See 
4UPPLEMDITARY  MFORMATKM  Ua  meeting 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Aiipoit  Sheraton  Hotel.  8235  NE 
Airport  Way,  Portland,  OR  97220; 
telephone:  (503)  281-2500. 

Council  address-.  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  MFORMATION  CONTACT. 
Lawrence  D.  Six,  Executive  Director. 
Pacific  Fishery  Management  Council; 
telephone:  (503)  326-«352. 
SUPPtJMENTARY  MFORMATNW:  The 
Council  meeting  wiU  begin  on 
Tuesday,  November  4,  at  8  a.m.  with 
an  open  session.  It  will  reconvene  on 
Wednesday  and  Thursday  at  8  a.m.  in 
open  session,  and  will  reconvene  on 
Friday  at  8:30  ajn.  in  open  sessim.  On 
Friday,  tiovea/bet  7,  the  Council  will 
meet  in  closed  session  (closed  to  public) 
from  8  a.m.  to  8:30  a.m.  to  discuss 
litigation  and  personnel  matters.  The 
Council  will  meet  as  late  as  necessary 
each  day  to  complete  its  scheduled 
business. 

Couiicil  Agenda  Items 

A.  CaU  to  Order 

1.  Opening  Remarks,  Introductions, 
RoUCall 

2.  Approve  Agenda 

3.  Approve  Minutes  of  September 
1997  Meeting 

B.  Groundfish  Management 

1.  Status  of  Federal  Regulations    . 

2.  Report  on  Voluntary  Observer 
Program 

3.  Final  Harvest  Levels  and  Other 
Specifications  for  1998 

4.  Fixed  Gear  Sablefish  Management 
for  1998  (Limited  Entry  and  Open 
Access) 

5.  Initial  Review  of  Draft  Plan 
Amendments 


6.  Status  of  Fisheries  in  1997  and 
Inseason  Adjustments 

7.  Management  Measures  for  1998 

8.  Capacity  Reduction  Program 

9.  Review  of  Stock  Assessment 
Process 

10.  Exempted  Fishing  Permits  for 
Whiting,  Enhanced  Data  Collection 
Project,  and  New  Research 

11.  Groundfish  Managament  Team, 
Staff,  and  NMFS  Work  Load 

C  Salmon  Management 

1.  Sequence  of  Events  and  Status  of 
fisheries  in  1997 

2.  Plan  Amendmott  to  Revise  Dragon 
Coastal  Natural  (OCN)  Coho 
Management  Goals 

3.  InitialllBview  of  1999  Plan 
Amendments  '  ir 

4.  Consideration  dfllBTisions  to 
Methodologies 

5.  Consimration  of  Revisions  to 
Gdifomia  Recreational  Gear  Restrictions 

6.  Consideration  of  Revisions  to 
Allocation  of  Snake  Rivw  Fall  Qiinook 

.fanpacts 

7.  Oral  Uptjbtes  on  Activities  to 
Restore  Natiiial  Stocks 

D.  Habitat  Issues  -  Report  of  the 
iiabitat  Steering  Group 

E.  Pacific  Halibut  Manasement 

1.  Summary  of  1997  Fisneries 

2.  Revisions  to  the  CattAx  Sharing  Plan 
and  Recreational  Fishery  Regulations  for 
1998 

F.  Coastal  Pelade  Species 
Management 

1.  Initial  Review  of  Plan  Amendments 
Including  Limited  Access  Options  and 
Control  Date 

G.  Highly  Migratory  Species 
Management  Issues  -  Report  of  the 
Policy  Committee 

H.  Administrative  aiul  Other  Matters 

1 .  Report  of  the  Budget  Committee 

2.  Status  of  Legislation 

3.  Appointments  lo  Advisory  Entitiei 

4.  March  1998  Agenda 

Schedule  of  Advisory  GroupComndttee 

The  Groundfish  Management  Team 
(GMT)  convenes  on  Sunday,  November 
2, 1997,  at  3  pjn.  and  continues  meeting 
as  necessary  November  3-7  to  address 
groundfish  issues  on  the  Council 
agenda.  The  GMT  will  meet  joinUy  widi 
the  Groimdfish  Advisory  Subi>anel  as 
necessary  during  the  week. 

The  Buyback  Committee  meets 
Monday.  November  3. 1997,  from  8  a.in. 
to  10  a.m.  to  develop  a  proposal  for  a 
groundfish  vessel  capacity  reduction 
program.' 

Tne  Scientific  and  Statistical 
Committee  (SSC)  meets  Monday. 
November  3, 1997,  at  8  a.m.  and 
reconvenes  at  8  a.m.  on  Tuesday, 
November  4,  1997,  to  address  scientific 
issues  on  the  Coimcil  agenda. 
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The  Groundfish  Advisory  Subpanel 
(GAP)  begiiu  meeting  at  10  a.m.  on 
Monday,  November  3,  1997,  and 
continues  meeting  as  necessary  through 
Thursday.  November  6, 1997,  to  addrMs 
groundfish  issues  on  the  Council 
agenda.  The  GAP  will  meet  jointly  with 
the  GMT  as  necessary  during  the  week. 

The  Habitat  Steering  Group  meets  at 
.  10  a.m.  on  Monday,  Novembar  3, 1997, 
to  address  issues  and  actions  affecting 
habitat  of  fish  species  managed  by  the 
Council. 

The  Salmon  Advisory  Subpanel  (SAS) 
meets  at  10  a^n.  on  Monday,  November 
3, 1997,  and  reconvenes  at  8  a.m.  on 
Tuesday,  November  4, 1997.  to  consider 
salmon  issues  on  the  Council  agenda. 

The  Salmon  Technical  I'eam  (STT) 
meets  at  11  a.m.  on  McHiday,  November 
3, 1997,  to  address  salmon  issues  on  the 
Council  agenda.  The  STT  will  meet 
joindy  with  the  SAS  as  necessary. 

The  SSC  GMT,  and  GAP  meet  joinUy 
at  7  p.m.  on  Monday,  November  3. 1997, 
to  critique  the  new  groundfish  stock 
assessment  process  implemented  in 
1997. 

The  Enforcement  Consultants  meet  at 
7  p.m.  on  Tuesday,  November  4, 1997, 
to  address  enforcement  issues  relating  to 
Council  agenda  items. 

The  Hi^y  Migratory  Species  Policy 
Committee  will  meet  on  Wednesday, 
November  5, 1997.  as  soon  as  the 
Council  adjourns  for  the  day,  to  discuss 
the  role  of  the  Pacific  Coimcil  in  data 
collection  and  management  of  Pacific 
highly  migratory  species,  the  need  for 
an  industry  advisory  group  and  to 
recommend  a  delegate  to  represent  the 
Council  at  international  meetings. 

The  Budget  Committee  meets  on 
Thursday,  November  6, 1997,  as  soon  as 
the  Council  adjourns  for  the  day,  to 
review  the  1997  finanriwl  report, 
develop  a  budget  request  for  1998,  and 
consider  meeting  schedule  and  sites  for 
foture  Council  meetings. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishray 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  AoconHDodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Mr.  Eric  W. 
Greene  at  (503)  32&-6352  at  least  ^  days 
prior  to  the  meeting  date.  ' 


Dated:  October  8, 1997. 
Brace  C  MonlMad. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc  97-27263  Filed  10-14-97;  8:45  un] 
BKIMQ  OOOC  «ie<I>-f 


DEPARTMENT  OF  COMMERCE 

Nationai  Ocaanic  and  Atmospheric 
Administration 

[LD.  1OO307B] 

Endangered  Spocias;  Pamiits 

AQGNCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Comnmce. 

ACTION:  Receipt  of  applications  for 
modifications  to  incidental  take  permits 
901  and  902.  ._  ^  .    - 


r:  Notice  is  hereby  given  that 
the  Washington  Department  of  Fish  and 
Wildlife  at  Olympia,  WA  (WDFW)  has 
applied  in  due  form  for  ipQ<(jUfications  to 
permits  that  would  provide 
authorization  for  incidental  takes  of  an 
endangered  anadromous  fish  species. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  either  of  these 
applications  must  be  received  on  or 
before  November  14, 1997. 
AODRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources.  F/PR3, 
NMFS,  1315  East-West  Highway.  Silver 
Spring,  MD  20910-3226  (301-713- 
1401):  and 

Protected  Resources  Division,  F/ 
NW03,  525  NE  Oregon  Street,  Suite 
500.  Portland.  OR  97232-4169  (503- 
230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Protected  Resources  Division 
in  Portland.  OR. 

SUPPLEMBfTARY  INFORMATKM:  WDFW 
requests  modifications  to  permits  under 
the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C  1531-1543)  and  the  NMFS 
regiUations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Permits  901  and  902  authorize  WDFW 
incidental  takes  of  endangered  Snake 
River  sockeye  salmon  [Oncorhynchus 
nerka);  threatened,  naturally-produced 
and  artificially-propagated.  Snake  River 
spring/summer  chinook  salmon 
(Oncorhynchus  tshawytscha);  and 
threatened  Snake  River  fall  chinook 
salmon  [OncoHiynchus  tshawytscha) 


associated  with  numerous  nou'listed 
fish  hatchery  complexes  and 
educational  projects  throughout  the 
state  of  WA.  These  artificial  propagation 
projects  may  result  in  incidental  takes  of 
ESA-listed  species  from  ecological  and/ 
or  genetic  interactions  and  from 
hatchery  operations.  Impacts  on  ESA- 
listed  juvenile  fish  may  include 
competition  for  food  and  habitat, 
disease  transmission.  predatioB  by  non- 
listed  hatchery  fish,  and  an  increased - 
vulnerability  to  predatian  by  other      J' 
predators.  Non-listed,  hatc^iery- 
produced  fish  may  also  impact  the  ESA- 
listed  species  through  intertneeding, 
which  could  result  in  a  loss  of  genetic 
variability  in  the  ESA-listed  fish 
populations.     '  ■  "^  -7~ 

The  modifications  of  permits  901  and 
002  are  required  to  authorize  the 
incidental  takes  of  endangered  upper 
Xolumbia  River  steelhead  trout 
[Oncorhynchus  mykiss)  and  threatened 
Snake  River  steelhead  trout 
(Oncorhynchus  mykiss)  associated  with: 

1)  the  operation  of  non-listed  fish 
hatchery  fecilities  and  educational 
programs  in  the  Columbia  River  Basin, 

2)  the  on-station  releases  or  transfisrs  of 
non-listed  fish  produced  from  those 
facilities,  and  3)  the  operation  of 
tributary  smolt  traps  in  the  Coliunbia 
River  Basin  for  non-listed  fish  hatchery 
program  research  and  evaluation 
purposes.  WDFW  has  submitted  revised 
conservation  plans  in  the  permit 
modification  applications  that  specify 
steps  proposed  to  be  taken  to  monitor, 
minimize,  and  mitigate  impacts  to  ESA- 
listed  fish.  In  the  permit  modification 
applications.  WDFW  included     '  .  '  , 
descriptions  of  incidental  takes  of  lower 
Columbia  River  steelhead  trout 
{Oncoihynchus  mykiss)  in  anticipation 
of  a  possible  listing  determination  of 
this  Evolutionarily  Significant  Unit  by 
NMFS  in  1998.  The  modifications  to 
permits  901  and  902  are  requested  to  be 
valid  for  the  duration  of  the  permits. 
Permits  901  and  902  both  expire  on 
December  31, 1998. 

Those  individuals  requesting  a 
hearing  (see  A00RE8SES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
either  of  these  applications  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  AH  statements  and  opinions 
contained  in  these  application 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 
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Dated:  October  7. 1997. 
Nancy  Cha, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc  97-27162  Filed  10-14-97;  8:45  am] 
HLLMQ  OOOe  3B10-tt-F 


COMMODITY  RJTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement 

AOENCV:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  intent  to  renew 

Information  Collection  #3038-0047 — 

Contract  Market  Transactions. 

summary:  The  Commodity  Futures 
Trading  Commission  is  planning  to 
renew  Information  Collection  3038- 
0047,  Contract  Market  Transactions, 
which  is  due  to  expire  on  January  31. 


1998.  On  October  2. 1995.  pursuant  to 
Section  4(c)  of  the  Commodity  Exchange 
Act  ("Act").  7  U.S.C.  §6(c)  (1994),  the 
Commission  published  final  rules  in  the 
Federal  Register  which  exempted 
certain  contract  market  transactions 
from  specified  requirements  of  the  Act 
and  Commission  regulations  thereunder 
(60  FR  51323).  The  information 
collected  punisant  to  this  rule  is 
required  in  order  to  assist  the 
Commission  in  its  determination  that 
the  exempted  transaction  will  not  have 
a  material  adverse  effect  on  the  ability 
of  the  Commission  or  any  contract 
market  to  discharge  its  regulatory  or 
self-regulatory  dutiea  under  the  Act,  and 
that  the  exemption  would  be  consistent 
with  the  public  interest  and  the 
purposes  of  the  Act  In  compliance  with 
the  Paperwork  Reduction  Act  of  1995. 
the  Commission  solicits  comments  to: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
pcnrformance  of  the  hmctions  of  the  agmcy. 
including  the  validity  of  the  methodology 


and  assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  astiunptions  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected;  and  (4)  minimize  the  burden 
of  the  coUectim  of  the  infbnnation  on  thoee 
who  are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic, 
pmrhwnimi,  or  Other  technological  collection 
techniques  or  other  forms  of  infonnation 
technology,  e.g.,  pennitting  electronic 
submission  of  responses. 

DATES:  Comments  must  be  received  on 
or  before  December  15, 1997. 

A00RE8SCS:  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW, 
Washington,  DC  20581,  (202)  418-51B0. 

Title:  Contract  Market  Transactions. 

Control  Number:  3038-0047. 

Action;  Extension. 

Respondents:  Contract  Markets. 

Estimated  Annual  Burden:  5,033. 


Respondents 


Contract 
Maikels  . 


Regulation 
(if'C^R) 


36.5 
36.7 


Estitnaled 
No.  ofre- 


100 
200 


Annual  re- 


100 
24)00 


Estavg. 
hours  per 


0.33 
2.50 


Issued  in  Wasington,  D.C.  on  October  9. 
1997. 

Jean  A.  Webb. 
Secretary  of  the  Conunission. 
(PR  Doc.  97-27243  FUed  10-14-97;  8:45  am) 

BiUJNG  COOE  SWI-OI-M 


DEPARTMENT  OF  DEFENSE  '. 

Office  of  the  Secretary 

Defense  Policy  Board  Adviaory 
Committee;  Meeting 

AOENCY:  Department  of  Defense. 
action:  Notice  of  Advisory  Committee 
Meeting. 

SUMIMARY:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  from  9  am  imtil  4  pm,  October 
29. 1997  and  from  9  am  imtil  4  pm. 
October  30, 1997  in  the  Pentagon, 
Washington.  DC. 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Policy  with  independent,  informed 
advice  and  opinion  concerning  major 
matters  of  defense  policy.  At  this 
meeting  the  Board  will  hold  classified 
discussions  on  national  security 
matters. 


In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C 
App.  n,  (1982),  it  has  been  determined 
that  this  Defense  Policy  Board  meeting 
concerns  matters  listed  in  5  U.S.C.  552b 
(c)(l)(1982),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  October  8. 1997. 
L.M.  Bjmum, 

Ahemate  OSD  Federal  Register,  Liaison 
Officer,  Department  ofD^nse. 
[FR  Doc.  97-27157  Filed  10-14-97;  8:45  am] 

BlUJNa  COOC  800S-04-M 

DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Federal  Advisory  Committee  on 
Qender-lntegrated  Training  and 
Related  issues;  Meeting 

ACnow:  Notice. 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  that  a  meeting  of  the 
Federal  Advisory  Committee  on  Gender- 
Integrated  Training  and  Related  Issues  is 
sch^uled  to  be  held  from  9  a.m.  to  4:30 
p.m.  on  October  23. 1997  and  from  9:00 
a.m.  to  12:00  p.m.  (m  October  24. 1997. 
The  meeting  will  be  held  in  the 
conference  room  at  801  Pennsylvania 


Avenue.  NW..  Suite  301,  Washington, 
DC  20004.  The  purpose  of  the  meeting 
is  for  the  full  committee  to:  (1 )  Discuss 
their  findings  and  observations  from 
their  various  visits  to  Service  initial 
entry  training  sites  and  operational 
units,  and  (2)  discuss  preparation  of  the 
final  report.  Persons  desiring  to  make 
oral  presentations  or  submit  written 
statements  for  consideration  for  the 
Conuqi^ee  must  contact  Lieutenant 
Colonel  Brad  Loo  at  Committee 
Headquarters,  telephone  (202)  761- 
4489,  no  later  than  Octobw  21, 1997. 

Dated:  October  7, 1997. 
Patricia  L  Toppings, 
Alternate  OSD  Federal  Register  Liais(m 
Officer,  Department  of  Defense. 
[FR  Doc.  97-27155  Filed  10-14-97;  8:45  am] 
BHJJNQ  CODE  SeOO-04-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Detanee  Technology  Baae  of  the  21st 
Century;  meeting 

action:  Notice  of  Advisory  Committee 
Meetings.  

miMMnrrr-  The  Defense  Science  Board 
Task  Force  on  Defense  Technology  Base 


S3598 
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of  the  21st  Centiiry  will  meet  in  closed 
session  on  October  29-30, 1997  at 
Strategic  Analysis,  Inc.,  4001  N.  Fairbx 
Drive,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  afiect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  address  the  issues 
involved  in  assuring  that  the  U.S.  has 
adeqtiate/appropriate  technology  base 
firom  which  to  develop  sustained 
military  superiority  for  the  21st  century; 
such  a  base  includes  technology 
developed  by  DoD,  but  also  access  to 
technology  developed  elsewhere  as  well 
as  an  assured  stream  of  scientists  and 
engineers  that  will  develop  technology 
and  build  military  materiel.  Many 
internal  and  external  changes  influence 
DoDs  options. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  October  8, 1997. 
L.M.  Bjmnm, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  97-27156  Filed  10-14-97;  8:45  am] 
BNJJNQ  CODE  S00O-d4-W 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records  %■ 

AQENCY:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Notice  to  amend  record  systems. 

SMMARY:  The  Department  of  the  Air 
Force  proposes  to  amend  four  systems 
of  records  notices  in  its  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  November  14, 
1997,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Communications  and  Information 
Center/rrc,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  697-8674  or  DSN 
227-8674. 


SUPPt.EMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  records  systems  being 
amended  are  set  forth  below  followed 
by  the  notices  as  amended,  published  in 
their  entirety. 

Dated:  October  8, 1997. 


L.M.I 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

FOae  USAFA  c 

SYSraiNAME: 

Prospective  Instructor  Files  (/luie  1 1. 
1997.  62  FR  31793). 

CHANGES: 


SYSTEM  NAME:      ' 

Change  system  name  to  'Prospective 
Instructor  Files  (Officer,  Enlisted 
Special  Duty)'. 

•        •   '-    •        •        • 

STORAGE: 

Delete  entry  and  replace  with 
'Maintained  in  file  folders,  in  computers 
data  bases,  and  on  computer  output 
products.' 


SYSTBI  MANAQER(S)  ANO  ADDRESS: 

Delete  entry  and  replace  with  'Deputy 
Chief  of  Staff  for  Personnel,  2304  Cadet 
Drive.  Suite  317,  U.S.  Air  Force 
Academy,  CO  80840-5020; 

Dean  of  Faculty,  2354  Fairchild  Drive, 
Suite  6F26,  U.S.  Air  Force  Academy.  CO 
80840-6200; 

Commander,  34th  Training  Wing, 
2354  Fairchild  Drive,  Suite  5A10,  U.S. 
Air  Force  Academy,  CO  00840-6260.' 


F036  USAFA  C 
SYSTBI  NAME: 

Prospective  Instructor  Files  (Officer, 
Enlisted  Special  Duty). 

SYSTBI  LOCATION: 

Deputy  Chief  of  Staff  for  Personnel, 
2304  Cadet  Drive,  Suite  317,  U.S.  Air 
Force  Academy,  CO  80840-5020; 

Dean  of  Faculty,  2354  Fairchild  Drive, 
Suite  6F26.  U.S.  Air  Force  Academy,  CO 
80840-6200: 


Commander,  34th  Training  Wing, 
2354  Fairchild  Drive,  Suite  5A10,  U.S. 
Air  Force  Academy,  CO  80840-6260. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  personnel  applying  for 
instructor  duty  at  the  Air  Force 
Academy. 

CATEOORKS  OF  RECORDS  M  THE  SYSTBI: 

Copy  of  Application  for  Instructor 
Duty;  college  transcripts;  past  Officer 
Effectiveness  Reports;  Officer  Uniform 
Assigrunent  Brief  which  may  contain 
prior  assignment  information, 
aeronautical  rating  information,  general 
personnel  data  including  security 
clearance,  date  of  birth,  marital  status, 
and  promotion  dates;  correspondence 
between  individual  and  department; 
evaluations  on  individual's  suitability, 
and  record  of  personal  interview. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  10  U.S.C,  Chapter  903,  U.S. 
Air  Force  Academy. 

PURPOSE(S): 

Used  to  determine  qualification, 
availability  and  location  of  potential 
instructors. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  IN  THE 
SYSTEM,  mCLUOING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the     ' 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVINQ,  ACCESSiNQ,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  in 
computers  data  bases,  and  on  computer 
output  products. 

retrievability: 
Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 
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HfclfcHIION  AND  DWrOSAt: 

Retained  in  office  files  until 
superseded,  obsolete,  or  no  longer 
n^ded  for  reference.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning.  Computer  records  are 
destroyed  by  degaussing  or  overwriting. 

SYSTBI  MANAOER(S)  ANO  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 
2304  Cadet  Drive,  Suite  317,  U.S.  Air 
Force  Academy,  CO  80840-5020; 

Dean  of  Faculty,  2354  Fairchild  Drive, 
Suite  6F26,  U.S.  Air  Force  Academy,  CO 
80840-6200; 

Commander,  34th  Training  Wing, 

.2354  Fairchild  Drive,  Suite  5A10,  U.S,. 

Air  Force  Academy.  CO  80840-6260. 

MOnFtCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  or  visit  the 
Deputy  Chief  of  Staff  for  Persoimel. 
2304  Cadet  Drive,  Suite  317,  U.S.  Air 
Force  Academy,  CO  80840-5020;  or  the 

Dean  of  Faculty,  2354  Fairchild  Drive. 
Suite  6F26,  U.S.  Air  Force  Academy,  CO 
80840-6200;  or  the 

Commander,  34th  Training  Wing, 
2354  Fairchild  Drive,  Suite  5A10.  U.S. 
Air  Force  Academy,  CO  80840-6260. 

RECORD  ACCESS  PROCSNIRES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  or  visit  the  Deputy  Chief  of  Staff  for 
Personnel,  2304  Cadet  Drive,  Suite  317, 
U.S.  Air  Force  Academy,  CO  80840- 
5020;  or  the 

Dean  of  Faculty.  2354  Fairchild  Drive. 
Suite  6F26,  U.S.  Air  Force  Academy.  CO 
80840-6200;  or  the 

Commander,  34th  Training  Wing. 
2354  Fairchild  Drive,  Suite  5A10,  U.S. 
Air  Force  Academy.  CO  80840-6260. 

CONTESTMG  RECORD  PROCBMRES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  firom  the  system  manager. 

RECORD  SOURCE  categories: 

Information  obtained  firom  the 
individual,  previous  employers, 
educational  institutions  and  source 
documents  such  as  reports.  « 

ExavmoNS  OJUMB)  FOR  THE  system: 
None. 

F036  USAFA  0 

SYSTBI  NAME: 

Class  Committee  Products  ^une  11, 
1997.  62  FR  31793). 


CHANGES: 


CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Delete  entry  and  replace  with  'List  of 
cadets  academically  deficient  at 
progress  reports;  provides  grades, 
instructor  comment  cards,  military 
order  of  merit  and  other  military  and 
entrance  data  on  cadets  meeting 
committees;  reports  committee 
decisions  and  includes  worksheets  with 
coded  recommendations  to  the 
Academy  Board  at  the  end  of  the 
semester.' 


storage: 

Delete  entry  and  replace  with 
'Maintained  in  visible  file  binders/ 
cabinets,  electronically  in  the  Cadet 
Administrative  Management 
Information  System  (CAMIS)  data  base 
and  on  computer  output  products.' 


The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


F036  USAFA  0 

SYSTBI  NAME: 

Class  Committee  Products. 

SYSTBI  LOCATION: 

U.S.  Air  Force  Academy,  CO  80840- 
5000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  SY  THE 
SYSTBI:      „ 

Air  Force  Academy  cadets. 

CATEGORIES  OF  RECORDS  M  THE  system: 

List  of  cadets  academically  deficient 
at  progress  reports;  grades,  instructor 
coBoment  cards,  military  order  of  merit 
and  other  military  and  entrance  data  on 
cadets  meeting  committees;  reports 
committee  decisions  and  includes 
worksheets  with  coded 
recommendations  to  the  Academy 
Board  at  the  end  of  the  semester. 

AUTHORITY  FOR  MASITEHANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  10  U.S.C,  Chapter  903.  U.S. 
Air  Force  Academy. 

PURPOSE(S): 

Provides  data  on  academically 
deficient  cadets  to  Academic  Review 
Committee  who  makes 
recommendations  concerning  cadets' 
future  to  the  Academy  Board. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OF  USaW  ANO 
THE  PURPOSE  OFSUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  infomaation  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursxiant  to  5 
U.S.C  55?a(b)(3)  as  follows: 


POLICIES  AND  PRACTICES  FOR  STORMO. 
RBTRKWNQ.  ACCESMNO,  RETAS10,  ANO 
OMROSMQ  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets,  electronically  in  the  Cadet 
Administrative  Management 
Information  System  (CAMIS)  data  base 
and  on  computer  output  products. 

rctrkvabuty: 
Retrieved  by  name. 

SAFEGUARDS: 

Reconls  are  accessed  by  person(s) 
responsible  for  servicing  this  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  property  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms,  cabinets,  and  in  computer 
storage  devices  protected  by  computer 
system  soft%vare. 

RCTCNnON  AND  omrosal: 

Destroyed  one  year  after  graduaticm  or 
when  purpose  has  been  served, 
whichever  is  sooner.  Destruction  is  by 
tearing  into  pieces,  ahredding,  pulping, 
macerating,  or  burning.  Computer 
records  are  destroyed  by  degaussing  or 
overwriting. 

SVSTBI  MANA0Bt(8)  AND  ADDRESS: 

Dean  of  Faculty,  U.S.  Air  Force 
Acadmny,  CO  80840-5000. 

NOTIFICATION  PROCBMIRE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inqiiiries  to  or  visit  the 
Dean  of  Faculty,  U.S.  Air  Force 
Academy.  CO  80840-5000. 

RECORD  ACCESS  PROCBMIRES: 

IndiviBuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  or  visit  the  Dean  of  Faculty,  U.S.  Air 
Force  Academy,  CO  80840-5000. 

CONTESTSM  RECORD  PROCSMiRES: 

Tlie  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RCOORO  SOURCE  categories:  ' 

Records  are  compiled  from  cadet 
grading  and  rating  cycles. 

EXBVnONS  CLAMB)  for  THE  SYSTBK 

None. 
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R»6  USAFA  F  . 

SYSraiNAME: 

Military  Performance  Average  (June 
11.  1997.  62  FR  31793). 

CHANQES:  'V«^w«.,^ 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Commander,  34th  Training  Wing,  2354 
Fairchild  Drive.  Suite  5A10,  U.S.  Air 
Force  Academy.  CO  80840-6260.' 


storage: 

Delete  entry  and  replace  with 
'Maintained  in  paper  form,  in  computer 
C-3  data  base,  and  computer  and 
computer  output  products.' 


Rae  USAFA  F  ^ 

SYSTBINAME: 

Military  Performance  Average. 

8Y8TBI  location: 

Commander,  34th  Training  Wing, 
2354  Fairchild  Drive,  Suite  5A10,  U.S. 
Air  Force  Academy,  CO  80840-6260. 

CATceones  op  momouals  covered  by  the 

SYSTEM: 


^ir  Force  Academy  cadets. 


CATEQOMES  OF  RECORDS  M  THE  SYSTBft 

Rating  forms  used  to  compute 
Military  Performance  Average  (MPA). 

kUTHOKTY  FOR  HAMTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  10  U.S.C.  Chapter  903,  U.S.  Air 
Force  Academy;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  determine  the  semester  and 
cumulative  MPA  for  U.S.  Air  Force 
Academy  Cadets  as  an  input  to  the 
overall  performance  average.  Identifies 
cadets  for  the  Commandant's  List  and 
deficient  cadets  to  be  placed  on  aptitude 
probation,  and  consideration  for 
disenrollment  from  the  U.S.  Air  Force 
Academy. 

ROUTINE  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5. 
U.S.C.  552a(b)(3)  as  follows: 

Military  performance  information  is 
released  to  the  nominating  official  upon 
request  in  order  to  evaluate  nominating 
procedures. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 


compilation  of  systems  of  records 
notices  apply  to  this  system. 

policies  and  practices  for  stormq. 
retrievinq,  accessinq,  retammg,  and 
disposinq  of  records  m  the  system: 

storage: 

Maintained  in  paper  form,  in 
computer  C-3  data  base,  and  computer 
and  computer  output  products. 

RETRIEVABIUTY: 

Retrieved  by  name.  Cadet  Number, 
and  Social  Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  per8on(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms  and 
on  computer  storage  devices  protected 
by  computer  system  software. 

RETENTION  AND  disposal: 

All  MPA  forms  prepared  by  coaches. 
Officers  in  Charge  (OICs),  academic 
instructors  and  Air  Officers 
Commanding  (AOCs)  are  destroyed  one 
year  after  close  of  rating  cycle.  MPA 
forms  prepared  by  cadets  are  transferred 
to  the  Cadet  Personnel  Record  where 
they  are  destroyed  90  days  after 
graduation. 

system  MANAa£R<S)  AND  ADDRESS: 

Commander,  34th  Training  Wing, 
2354  Fairchild  Drive,  Suite  5A10,  U.S. 
Air  Force  Academy,  CO  80840-6260. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Commander,  34th  Training  Wing,  2354 
Fairchild  Drive,  Suite  5A10,  U.S.  Air 
Force  Academy,  CO  80840-6260. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Commander, 
34th  Training  Wing.  2354  Fairchild 
Drive,  Suite  5A10,  U.S.  Air  Force 
Academy,  CO  80840-6260. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  firom  the  system  manager. 

HBCOtV)  SOURCE  CATEGORIES: 

Information  is  obtained  bom  coaches, 
OICs  of  cadet  intercollegiate  and 


extracurricular  clubs  and  teams, 
academic  instructors,  AOCs,  and  the 
cadet  chain  of  command. 

EtBiPlKHS  CLAMED  FOR  THE  SYSTBI: 

None. 
F036  USAFA  Q 
SYSTBINAME: 

Instructor  Academic  Records  (June  11, 
1997,  62  FR  31793). 

CHANGES: 


SYSTBI  LOCATION: 

Delete  entry  and  replace  with  'Dean  of 
Faculty,  Headquarters,  U.S.  Air  Force 
Academy,  2354  Fairchild  Drive,  Suite 
6F26,'U.S.  Air  Force  Academy,  CO 
80840-6200; 

Commander,  34th  Educational  Group, 
2354  Fairchild  Drive,  Suite  6A6,  U.S. 
Air  Force  Academy,  CO  80840-6264; 

Director  of  Athletics.  2169  Field 
House  Drive.  Suite  111,  U.S.  Air  Force 
Academy.  CO  80840-9500.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Dean  of 
Faculty.  2354  Fairchild  Drive,  Suite 
6F26.  U.S.  Air  Force  Academy,  CO 
80840-6200: 

Commander,  34th  Educational  Group. 
2354  Fairchild  IMve,  Suite  6A6,  U.S. 
Air  Force  Academy,  CO  80840-6264; 

Director  of  Athletics,  2169  Field 
House  Drive,  Suite  111,  U.S.  Air  Force 
Academy.  CO  80840-9500.' 


F036  USAFA  G 

SYSTEM  name: 

Instructor  Academic  Records. 

SYSTEM  location: 

Dean  of  Faculty,  2354  Fairchild  Drive, 
Suite  6F26,  U.S.  Air  Force  Academy,  CO 
80840-6200; 

Commander,  34th  Educational  Group. 
2354  Fairchild  Drive,  Suite  6A6,  U.S. 
Air  Force  Academy,  CO  80840-6264; 

Director  of  Athletics,  2169  Field 
House  Drive.  Suite  111,  U.S.  Air  Force 
Academy,  CO  80840-9500. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  Academy  cadets  and 
graduates. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTBI: 

(1)  Cadet  information  card. 

(2)  Listings  of  all  cadet  academic 
schedules  including  final  examination 
schedules;  rosters  of  cadets,  by  course, 
taking  final  examinations;  extra 
instruction  or  hospital  instruction 
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schedules;  rosters  of  cadets  requesting 
permission  to  enroll  in  independent 
study,  or  authorized  to  drop  or  add 
course;  listings  of  course  rosters 
prepared  for  ciurrent  semester  showing 
individual's  enrollment  by  course 
section;  reports  of  reasons  for  cadet 
absences  or  lateness  for  academic 
causes;  listings  of  cadets  improperly 
registered  in  classes. 

(3)  Themes,  research  papers,  graded 
recitations,  grade  reviews,  other  graded 
work,  laboratory  reports,  case  studies, 
final  and  midterm  examinations, 
turnout  examinations,  validation 
examinations,  and  graded  reviews  of 
courses  in  which  no  final  examination 
is  given. 

(4)  Copies  of  academic  schedules  and 
grades,  requests  for  academic  waivera, 
doomientation  of  academic  difficulty, 
plans  ouUining  courses  that  must  be 
taken  in  order  to  graduate. 

(5)  Graduate  record  examination 
scores,  orders  of  merit  scores, 
cumulative  GPA  scores,  and  panel 
commentaries. 

(6)  Various  cadet  grade  reports,  cards 
and  sheets  used  in  auditing  and 
distributing  academic  grades. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  10  U.S.C.  Chapter  903,  U.S.  Air 
Force  Academy;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

(1)  Individual  cards  on  cadets  listing 
name,  date  of  birth.  Social  Security 
Number,  admission  examination  scores, 
courae  grades  and  instructor  evaluations 
concerning  aptitude,  attitude,  and 
performance  are  used  by  instructor  to 
evaluate  potential  cadets  for 
commissioned  service  and  to  evaluate 
potential  cadets  as  future  instructors. 

(2)  Provides  both  cadets  and 
instructors  the  schedules  of  classes  and 
classrooms  and  an  explanation  for  any 
deviation  from  these  schedules  and  is 
used  by  the  cadets  and  instructora  to 
provide  locator  and  scheduling 
information  and  to  provide  course 
offering  information,  to  change  current 
and  future  semester  course  enrollments, 
to  reschedule  cadets  and  establish 
criteria  for  resectioning  cadets  in  their 
couraes  during  the  academic  year. 

(3)  Used  in  assigning  grade  scores  to 
monitor  progress  of  cadets  throughout 
the  academic  year  and  to  determine 
grades. 

(4)  Used  for  counseling  cadets  on 
academic  performance  by  the 
counselors  and  advisors.  Assists  the 
cadet  in  planning  an  academic  program 
that  will  satisfy  graduation 
requirements. 

(5)  Used  in  the  applications  of 
graduates  competing  for  the  various 


flBllowships  and  other  post-graduate 
scholanhips  by  Graduate  Scholarship 
Committee. 

(6)  Used  in  auditing  and  distributing 
academic  grades  and  are  compiled  to 
determine  a  letter  grade  for  each  student 
in  each  course. 

ROUTINE  USES  OF  RECORDS  MANfTAMED  m  THE 
SYSTEM.  MCLUDMG  CATEGORIC  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USa: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  purauant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  begiiming  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORMQ. 
RETRIEVMQ,  ACCE8SMQ,  RETAMMG,  AND 
OOPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Stored  in  card  files,  on  computer 
magnetic  tapes.and  printouts,  and  in  file 
folden/notebooks/binden/visible  files. 

RETRMEVABOJTY: 

By  name  or  Social  Security  Number  of 
cadet 

SAFEGUARDS: 

Records  are  accessed  by  authorized 
pereon(s)  responsible  for  servicing  the 
record  system  in  performance  of  their 
official  duties.  Records  are  stored  in 
locked  safes,  file  containers,  cabinets  or 
rooms  and  on  computer  storage  devices 
protected  by  computer  system  software. 

RETENTION  AND  disposal: 

(1)  Destroy  after  purpose  has  been 
served  or  10  years  after  graduation, 
whichever  is  sooner. 

(2)  Destroy  at  end  of  academic  year  or 
upon  completed  action,  whichever  is 
sooner. 

(3)  Destroy  3  months  after  end  of  the 
semester  in  which  administered  or  at 
the  discretion  of  the  course  director, 
return  to  the  cadet  for  retention  as 
reference  and  study  materials. 

(4)  Same  as  (2)  above. 

(5)  Destroy  when  no  longer  needed. 

(6)  Destroy  when  superseded  or  when 
purpose  has  been  served,  whichever  is 
sooner. 

SYSTBI  MANAGER(S)  AND  ADDRESS: 

Dean  of  Faculty,  2354  Fairchild  Drive. 
Suite  6F26,  U.S.  Air  Force  Academy,  CO 
80840-6200; 

Commander,  34th  Educational  Group, 
2354  Fairchild  Drive,  Suite  6A6,  U.S. 
Air  Force  Academy,  CO  80840-6264; 


Director  of  Athletics,  2169  Field 
House  Drive,  Suite  111,  U.S.  Air  Force 
Academy,  CO  80840-9500. 

NOTIFICATION  PROCEDURE:     . 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Dean  of  Faculty.  2354  Fairchild  Drive. 
Suite  6F28.  U.S.  Air  Force  Academy.  CO 
80840-6200; 

Commander,  34th  Educational  Group, 
2354  Fairchild  Drive.  Suite  6A6.  U.S. 
Air  Force  Academy,  CO  80840-6264; 

Director  of  Athletics,  2169  Field 
House  Drive,  Suite  111,  U.S.  Air  Force 
Academy,  CO  80840-9500. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  Dean  of  Faadty, 
2354  Fairchild  Drive,  Suite  6F26,  U.S. 
Air  Force  Academy,  CO  80840-6200; 

Commander,  34th  Educational  Group. 
2354  Fairchild  Drive,  Suite  6A6,  U.S. 
Air  Force  Academy,  CO  80840-6264; 

Director  of  Athletics,  2169  Field 
House  Drive.  Suite  111,  U.S.  Air  Force 
Academy,  CO  80840-9500. 

CONTESTMQ  RECORD  PROCBMiRCS: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published' in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEOORffiS: 

Information  obtained  bom  source 
documents  such  as  reports  prepared  on 
behalf  of  the  AF  by  boards,  coounittees, 
panels,  audi  tore,  and  educational 
institutions,  individual,  instructon, 
automated  system  interfaces  fit>m 
course  requisites. 

EXBfPTKMS  CLAaiCD  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  97-27153  Filed  10-14-97;  8:45  am) 

BILUNO  CODE  S000-O4-F 


DEPARTMENT  OF  DEFENSE 

OefMrtonent  of  the  Army 

Environmental  Impact  Statement  (EIS) 
for  Fort  Qreety  Maneuver  Area  and  Air 
Drop  Zone,  and  Fort  Wainwright 
Maneuver  Area 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  intent 

SUMMARY:  The  Military  Lands 
Withdrawal  Act,  Public  Law  99-606, 
enacted  by  Congress  on  November  6, 
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1986,  identified  For  Greely  Maneuver 
Area.  Fort  Greely  Air  Drop  Zone,  and 
Fort  Wainwright  Maneuver  Area  (also 
known  as  the  Yulton  Maneuver  Area)  as 
lands  withdraw^  from  public  use  until 
November  6.  2001.  The  Act  requires  the 
Army  to  publish  a  Draft  EIS  for 
continued  or  renewed  withdrawal  of 
these  lands  by  November  6, 1998.  The 
Department  of  the  Army  will  be 
directing  the  preparation  of  the  EIS  for 
the  renewed  withdrawal  of  the  Fort 
Greely  Maneuver  Area  and  Air  Drop 
Zone,  and  Fort  Wainwright  Maneuver 
Area.  Both  sites  are  located  near 
Fairbanks  in  interior  Alaska.  In 
preparing  the  E>raft  EIS,  the  Army  and 
the  Bureau  of  Land  Management  (BLM) 
have  mutually  agreed  to  use  the 
legislative  environmental  impact 
statement  (LEIS)  process  piirsuant  to  40 
CF.R.  1S061.8  to  comply  with  the 
requirements  of  Public  Law  99-606. 
This  LEIS  will  be  prepared  in 
cooperation  with  BLM  and  will  be 
completed  by  November  6, 1998,  in 
accordance  with  Public  Law  99-606. 
Therefore,  pursuant  to  the  LEIS  process, 
a  Final  LEIS  (FLEIS)  will  be  prepared 
and  a  Notice  of  Availability  of  the  FLEIS 
will  be  published  in  the  Federal 
-  Kegister  however,  there  will  not  be  • 
Record  of  IDecision. 

Scoping:  Federal,  state,  local  agencies 
and  the  public  are  invited  to  participate 
in  the  scoping  process  for  the 
completion  of  the  renewed  withdrawal 
of  Fort  Greely  Maneuver  Area  and  Air 
Drop  Zone,  and  Fort  Wainright 
Maneuver  Area.  The  scoping  process 
will  identify  the  significant  issues  of  the 
proposed  renewed  withdrawals  which 
will  need  to  be  addressed  in  the  LEIS. 
Scoping  meetings  will  be  held  in 
Anchorage,  Fairbanks,  and  Delta 
Junction,  Alaska,  within  60  days  of  the 
publication  of  the  Notice  of  Intent  in  the 
Federal  Register.  Notification  of  the 
times  and  locations  for  the  public 
scoping  meetings  will  be  published  in 
local  newspapers. 

Comments:  Written  comments 
identifying  issues  and  concerns  to  be 
addressed  in  the  LEIS  will  be  accepted 
within  60  days  of  the  public  scoping 
meetings.  Written  comments  may  be 
forwarded  to:  Directorate  of  Pubic 
Worics.  Attn:  APVR-RPW-EV  (Mr.  Steve 
Wilson),  730  Quartermaster  Drive,  Fort 
Richardson,  AK  99505-6500. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Steve  Wilson.  Public  Works 
Division,  Fort  Richardson,  at  (907)  384- 
2710/Fax  (907)  384-3047. 
SUPPlfMDITARY  INFORMATION:  The  Fort 
Greely  Maneuver  Area  and  Air  Drop 
Zone  comprise  approximately  623,585 
acres  near  Delta  Jimction,  Alaska. 


The  Fort  Wainwright  Maneuver  Area 
comfmses  approximately  247,952  acres 
near  Fairbanks,  Alaska.  Both  sites  were 
withdrawn  from  public  use  from  the 
BLM  for  military  purposes  with  the 
enactment  of  Public  Law  99-606  on 
November  6,  1986.  The  Act  specifies 
these  lands  are  reserved  for  use  by  the 
Secretary  of  the  Army  for  military 
maneuvering,  training,  artillery  firing, 
aerial  guimery,  infontry  tactics, 
equipment  development  and  testing,  as 
well  as  other  defense  related  purposes. 
Both  sites  are  used  to  train  in  an 
extremely  cdd  environment  and  to  test 
the  effoct  of  this  environment  on 
military  equipment  The  Fort  Greely 
Maneuver  Area  and  Air  Drop  Zone,  and 
the  Fort  Wainwright  Maneuver  Area  are 
used  by  the  Army,  Air  Force,  and  other 
military  units.  The  Army  and  BLM 
jointly  manage  the  natural  resources  on 
both  sites  recognizing  the  primary 
military  role  of  these  withdrawal  lands. 

The  Department  of  the  Army  has 
determined  there  is  a  continuing 
military  requirement  for  the  use  of  these 
withdrawal  lands  to  train  and  maintain 
military  units  at  the  required  state  of 
readiness.  With  the  completion  of  the 
LEIS,  the  Army  proposes  to  renew  its 
withdrawal  from  public  use  the  Fort 
Greely  Maneuver  Area  and  Air  Drop 
Zone,  and  the  Fort  Wkinwright 
Maneuver  Area.  Reasonable  and  feasible 
alternatives  will  be  developed  as  part  of 
the  EIS  process. 

Preliininary  planning  criteria  which 
have  been  identified  for  the  completion 
of  the  LEIS  for  both  sites  include:  non- 
military  activities  on  the  withdrawal 
lands;  valid  existing  rights  on  the 
wnthdrawal  lands;  consistency  with 
existing  plans  of  adjacent  land  c  ^oiers 
and  local  governments;  natural  resource 
management  of  the  withdrawal  lands; 
public  access  to  portions  of  the 
withdrawal  lands;  and  subsistence  use 
of  the  withdrawal  lands.  The  LEIS  will 
be  completed  utilizing  existing  data, 
information,  plans,  land  use  analyses 
and  previously  completed  EIS's  and 
Environmental  Assessments  for  these 
withdrawal  lands. 

Dated:  October  9. 1997. 
Baymand  ).  Fatz, 

Deputy  Assistant  Secretaiy  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA(IMS'E). 

(PR  Doc.  97-27284  Filed  10-14-97;  8:45  am] 
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DEPARTMBIT  OF  DEFENSE 

D«f«nM  Logistics  Agsncy 

Privacy  Act  of  1974;  Systsms  of 
Rscords 

AGENCY:  Defense  Logistics  Agency. 

DOD. 

ACTION:  Notice  to  delete  and  amend 

records  systems. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  delete  two  systems  of 
records  notices,  and  amend  one  system 
of  records  notice  in  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended. 

The  records  in  the  systems  of  records 
being  deleted  are  being  consolidated 
into  an  existing  system  of  records.  The 
Defense  Logistics  Agency  is  currentiy 
using  a  DoD  recommended  computer 
software  package  to  track  and  monitor 
access  to  DLA  computer  databases  and 
DLA  managed  installations  and 
activities. 

DATES:  The  amendment  and  deletions 
will  be  effective  on  November  14, 1997. 
ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters. 
Defense  Logistics  Agency,  ATTN: 
CAAR,  8725  John  J.  Kingman  Road, 
Suite  2533,  Fort  Belvoir,  VA  22060- 
6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Regiat^  and  are  available  from  the 
address  above. 

The  specific  changes  to  the  record 
system  being  amended  are  set  forth 
bielow.  The  proposed  amendments  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  of  1974,  (5  U.S.C. 
552a).  as  amended,  which  requires  the 
submission  of  a  new  or  altered  systems 
report 

The  Defense  Logistics  Agency 
proposes  to  delete  two  systems  of 
records  notices,  and  amend  one  system 
of  records  notice  in  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 

The  records  in  the  systems  of  records 
being  deleted  are  being  consolidated 
into  an  existing  system  of  records.  The 
Defense  Logistics  Agency  is  currentiy 
using  a  DoD  recommended  computer 
software  package  to  track  and  monitor 
access  to  DLA  computer  databases  and 
DLA  managed  installations  and 
activities. 
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Dated:  Octobers,  1997. 

LM.  Bynnm. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETIONS 
SI  61 .30  DLA-I 

SYSTEM  HAME:  ^- 

Motor  Vehicle  Registration  Files 
(February  22.  1993,  58  FR  10857). 

Reason:  Records  have  been 
consolidated  into  the  existing  DLA 
system  of  records  S500.50  CA.  entitied 
Access  and  Badging  Records. 

S500.30  DLA-I 

SYSTEM  name: 

Visitors  and  Temporary  Passes  File 
(February  22,  1993,  58  FR  10898). 

Reason:  Records  have  been 
consolidated  into  the  existing  DLA 
system  of  records  S500.50  CA,  entitied 
Access  and  Badging  Records. 

AMENDMENT 
S500.50  DLA-I 

SYSTEM  NAME: 

Individual  Access  Records  (February 
22,  1993.  58  FR  10899). 

CHANGES: 
SYSTEM  NDBfTIRER: 

Delete  entry  and  replace  with 
'S500.50  CA.' 

SYSTBINAME: 

Delete  entry  and  replace  with  'Access 
and  Badging  Records.' 

SYSTBI  LOCATION: 

Delete  entry  and  replace  with  'Staff 
Director,  Office  of  Command  Security, 
Headquarters  Defense  Logistics  Agency, 
ATTN:  CAAS,  8725  John  J.  Kingmpn 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221,  and  tiie  Defense  Logistics 
Agency  Primary  Level  Field  Activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices.' 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'DLA 
civilian  and  military  personnel, 
contractor  employees,  and  individuals 
requiring  access  to  DLA-controlled 
installetions,  facilities,  and/or  computer 
systems.' 

CATEGORIES  OF  RECORDS  M  THE  SYSTBI: 

Delete  entry  and  replace  with  'System 
contains  documents  relating  to  requests 
for  and  issuance  of  facility  entry  Indges 
and  passes,  motor  vehicle  registration, 
and  access  to  DLA  computer  systems  or 
databases.  The  records  contain  the 
individual's  name;  address;  Social 


Security  Number;  date  of  birth;  a  DLA- 
assigned  bar  code  number;  dates  and 
times  of  building  entry;  current 
photograph;  physical  descriptors  such 
as  height,  hair  color,  and  eye  color; 
computer  logon  addresses,  passwords, 
and  user  identification  codes;  security 
clearance  data;  personal  vehicle 
description  to  include  year,  make, 
model,  and  vehicle  identification 
number;  state  tag  data;  operator's  pwmit 
data;  inspection  and  insurance  data; 
vehicle  decal  number;  parking  lot 
assignment;  and  parking  infractions.' 

AUTHORITY  FOR  MANfTENANCE  OF  THE  SYSTEM: 

Delete  and  replace  with  '5  U.S.C. 
Chapter  3,  Powers;  5  U.S.C.  6101,  Time 
clocks;  5  U.S.C.  6125,  Hours  of  work;  10 
U.S.C  133,  Under  Secretary  of  Defense 
for  Acquisition  and  Technology;  18 
U.S.C.  1030,  Computer  freud;  18  U.S.C 
1029,  Access  device  fraud;  23  U.S.C. 
401  et  seq..  National  Highway  Safety 
Act  of  1966;  E.O.  10540  (Security 
Requirements);  and  E.O.  9397  (SSN).' 

PURf>OSE(S): 

Delete  entry  and  replace  with 
'Information  is  maintained  by  DLA 
seciuity  personnel  to  control  access 
onto  DLA-managed  installations  and 
activities;  access  into  DLA-controlled 
buildings  and  facilities,  and  access  to 
DLA  computer  systems  or  databases.' 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Information  is  supplied  by  security 
personnel  and  by  individuals  applying 
for  access  to  DLA  controlled 
installations,  facilities,  or  databases.' 


RETWEVABIUTY: 

Delete  entry  and  replace  with 
'Retrieved  by  name,  Social  Security 
Number,  bar  code  number,  or  decal 
number.' 

SAFEGUARDS: 

Delete  entry  and  replace  with 
'Records  are  maintained  in  secure, 
limited  access,  or  monitored  work  areas 
accessible  only  to  authorized  DLA 
persoimel.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Vehicle 
registration  records  are  destroyed  when 
superseded  or  upon  normal  expiration 
or  3  years  after  revocation; 

Individual  badging  and  pass  records 
are  destroyed  upon  cancellation  or 
expiration  or  5  years  after  final  action  to 
bar  from  facility. 

Database  access  records  are 
maintained  for  the  life  of  the  employee 
and  destroyed  1  year  after  employee 
departs. 

Visitor  and  temporary  passes,  permits, 
and  registrations  are  destroyed  2  years 
after  final  entry  or  2  years  after  date  of 
dooiment.  as  appropriate.' 


S500.S0CA 
SYSTBI  NAME: 

Accessand  Badging  Records. 

SYSTEM  LOCATION: 

Staff  Director,  Office  of  Command 
Security,  HQ  Defense  Logistics  Agency, 
ATTN:  CAAS.  8725  John  J.  Kingman 
Road,  Sttite  2533,  Fort  Belvoir,  VA 
22060-6221,  and  the  Defense  Logistics 
Agency  Primary  Level  Field  Activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  MDMOUALS  COVBIB)  BY  THE 
SYSTEM: 

Defense  Logistics  Agency  (DLA) 
civilian  and  military  personnel, 
contractor  employees,  and  individuals 
requiring  access  to  DLA-controlled 
installations,  fecilities,  or  computer 
systems. 

CATEGORIES  OF  RECORDS  m  THE  SYSTBI: 

System  contains  doomients  relating 
to  requests  for  and  issuance  of  facility 
entry  badges  and  passes,  motor  vehicle 
registration,  and  access  to  DLA 
computer  systems  or  databases.  The 
records  contain  the  individual's  name; 
address;  Social  Security  Number;  date  of 
birth;  a  DLA-assigned  bar  code  number; 
dates  and  times  of  building  entry; 
current  photograph;  physical 
descriptors  such  as  height,  hair  color, 
and  eye  color;  computer  logon 
addresses,  passwords,  and  user 
identification  codes;  security  clearance 
data;  personal  vehicle  description  to 
include  year,  make,  model,  and  vehicle 
identification  number;  state  tag  data; 
operator  s  permit  data;  inspection  and 
insurance  data;  vehicle  decal  number; 
parking  lot  assignment;  and  parking 
infractions. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 
5  U.S.C,  Chapter  3.  Powers;  5  U.S.C. 
6101,  Time  clocks;  5  U.S.C.  6125,  Hours 
of  work:  10  U.S.C.  133,  Under  Secretary 
of  Defense  for  Acquisition  and 
Technology;  18  U.S.C.  1029,  Access 
device  fraud;  18  U.S.C  1030,  Computer 
fraud;  23  U.S.C.  401  et  seq..  National 
Highway  Safety  Act  of  1966;  E.O.  9397 
(SSN);  and  E.O.  10540  (Security 
Requirements). 

PURPOSE(S): 

Information  is  maintained  to  by  DLA 
security  personnel  to  control  access 
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onto  DLA-managed  installations  and 
activities;  access  into  DLA-controUed 
buildings  and  {acilities,  and  access  to 
DLA  computer  systems  or  databases. 

MOinmc  uaa  of  recorm  mamt ameo  m  the 

SVSrai,  MCLUDMQ  CAtEOOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  infonnatio  n  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

FOUaa  AMD  PRACTICES  FOR  STOWMO, 
RCTMEVWO,  ACCESSMO,  RETAMMQ.  AND 
IMP08M0  OF  RECORDS: 

STORAOE: 

Records  are  stored  in  paper  and 
electronic  form. 

REmEVAEUTY: 

Retrieved  by  name.  Social  Security 
Number,  bar  code  number,  or  decal 
number. 

safeguards: 

Records  are  maintained  in  secure, 
limited  access,  or  monitored  work  areas 
accessible  only  to  authorized  DLA 
personnel. 

RfclEMTlOW  MMD  DISFOSAt: 

Vehicle  registration  records  are 
destroyed  when  superseded  or  upon 
normal  expiration  or  3  years  after 
revocation; 

Individual  hedging  and  pass  records 
are  destroyed  upon  cancellation  or 
expiration  or  5  years  after  final  action  to 
bar  fitim  facility. 

Database  access  records  are 
maintained  for  the  lifs  of  the  employee 
and  destroyed  1  year  after  employee 
departs. 

Visitor  and  temporary  passes,  permits, 
and  registrations  are  destroyed  2  years 
after  final  entry  or  2  years  after  date  of 
document,  as  appropriate.  .  ,         ' 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Staff  Director,  Command  Security, 
Defense  Logistics  Agency.  8725  John ). 
Kingman  Road.  Suite  2533,  Fort  Belvoir, 
VA  22060-6221,  and  the  Commanders 
of  the  Defense  Logistics  Agency  Primary 
Level  Field  Activities  (PLFAs).  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA  s  compilation  of 
systems  of  records  notices. 

NOTIFICATKM  PROCEDURE:  'i  ■ 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 


information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer.  HQ  DLA.  CAAR.  8725  John 
J.  Kingman  Road,  Suite  2533.  Fort 
Belvoir,  VA  22060-6221,  or  the  Privacy 
Act  Officer  of  the  PLFA  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA  s  compilation  of 
systems  of  records  notices. 

RSCORO  ACCESS  PROCSMJRES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer.  HQ  DLA.  CAAR,  8725  John  J. 
Kingman  Road,  Suite  2533,  Fort  Belvoir, 
VA  22060-6221,  or  the  Privacy  Act 
Officer  of  the  PLFA  involved.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA  s  compilation  of 
systems  of  records  notices. 

COMTESnNQ  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency. 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEQOMES: 

Information  is  supplied  by  seciirity 
personnel  and  by  individuals  applying 
for  access  to  DLA  controlled 
installations,  facilities,  or  databases. 

EXBfmONS  CUUMB)  FOR  THE  SYSTBI: 

None. 
(FR  Doc.  97-27154  Filed  10-14-97;  8:45  am] 
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Operations  (N0gB30),  2000  Navy 
Pentagon.  Washington,  IX  20350-2000. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPt.EMENTARY  MFORMATKW:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Fedbral  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  a  system  of  records  notice  in 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended.  The  changes  to  the 
system  of  records  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
whidi  requires  the  submission  of  new 
or  ahered  systems  report.  The  record 
systen)  being  amended  is  set  forth 
below,  as  amended,  published  in  its 
entirety. 

Dated-  October  8, 1997. 

L.M.  Bynam, 

Alternate  OSD  Federai  Register  Liaison 
Officer,  Department  ofDefetue. 

N01 754-3 

SYSTEM  name:' 

Navy  Child  Development  Services 
Program  (Februaiy  22.  1993,  58  FR 
10724). 

CHANGES: 


DEPARTMENT  OF  DEFENSE 

Departmant  of  the  Navy 

Privacy  Act  of  1974;  Systam  of 
Racorda  Notice 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  to  amend  a  record 
system. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended. 
DATES:  The  amendment  will  be  effective 
on  November  14. 1997.  unless 
comments  are  received  that  would 
result  in  a  contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch.  Chief  of  Naval 


CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Delate  entry  and  replace  with  'Name; 
Social  Sec\irity  Number,  case  numben 
home  address  and  telephone  number; 
insurance  coverage;  names  of  parents 
and  children:  performance  rating; 
complaints;  backgroimd  information, 
including  medical,  educational 
references,  and  prior  work  experience, 
information  from  the  Naval  Criminal 
Investigative  Service  (NCIS),  the  family 
advocacy  program,  base  security,  and 
state  and  local  agencies;  information 
related  to  screening,  training,  and 
implementation  of  the  Family  Child 
Care  program;  and  reports  of  fire,  safety, 
housing,  and  environmental  health 
inspections.  Children's  records  will  also 
include  developmental  profiles.' 

AUTHORHY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '5  ' 
U.S.C.  301 .  Departmental  Regulations 
and  E.O.  9397  (SSN).' 
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STORAGE: 

Delete  entry  and  replace  with  'Paper 
and  automated  records.' 


SAFEGUARDS: 

Add  to  end  of  entry  'Computer  files 
are  protected  by  software  programs  that 
are  password  protected.' 


SYSTBI  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  ToUcy 
Official:  Bureau  of  Naval  Personnel 
Detachment.  Community  Support 
Activities  Branch  (Per8-659),  Naval 
Support  Activity  Memphis.  7800  Third 
Avenue,  Bidlding  457,  Millington,  TN 
38054-5045. 

Record  Holder  Navy  Child 
Development  or  Family  Service  Centers 
located  at  various  Navy  and  Marine 
Corps  activities  both  in  CONUS  and 
overseas.  Official  mailing  addresses  of 
Navy  and  Marine  Corps  activities  are 
published  as  an  appendix  to  the 
Department  of  the  Navy's  compilation  of 
systemsof  records  notices.' _  .       . 


N017S4-4 

SYSTBIRAMe: 

Navy  Child  Development  Services 
Program. 

SYSTEM  location: 

Navy  Child  Development  or  Family 
Service  Centers  located  at  various  Navy 
and  Marine  Corps  activities  both  in 
CONUS  and  overseas.  Official  tnniling 
addresses  of  Navy  and  Marine  Corps 
activities  are  published  as  an  appendix 
to  the  Department  of  the  Navy's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Navy  and  Marine  Corps  service 
members  and  their  femilies  or 
dependents.  In  certain  locations,  DOD 
civilian  employees  may  be  eligible  fra* 
services. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM:  ' 

Name;  Social  Security  Number,  case 
nimiber;  home  address  and  telephone 
number;  insurance  coverage;  names  of 
parents  and  children;  performance 
rating;  complaints;  background 
information,  including  medical, 
educational  references,  and  prior  work 
experience,  information  from  the  Naval 
Criminal  Investigative  Service  (NOS), 
the  family  advocacy  program,  base 
security,  and  state  and  local  agencies; 
information  related  to  screening, 
training,  and  implementation  of  die 
Ftunily  Child  Care  program;  and  reports 


of  fire,  safety,  housing,  and 
environinental  health  inspections. 
Children's  records  will  also  include 
developmental  profiles. 

AUTHORTY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301.  Departmental 
Regulations;  10  U.S.C  5013,  Secretary 
of  the  Navy;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  develop  child  care  programs  that 
meet  the  needs  of  children  and  families, 
provide  child  and  family  program 
eligibility  and  background  information; 
verify  h^th  status  of  children  and 
verify  immunizations,  note  special 
program  requirements;  consent  for 
access  to  emergency  medical  care;  data 
esquired  by  USJA^rograms.  ^  . 


ROUTME  USES  OF  RECORDS  MMNTI 

SYSTEM,  MCLUDMG  CATEOORKS  OF  USB»  AND 

tHE,POfi^0|£S  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  Federal  officials  involved  in  Child 
Care  Services,  including  child  abuse  for 
the  purpose  of  investigation  and 
litigation. 

To  State  and  local  officials  involved 
with  Qiild  Care  Services  if  required  in 
the  performance  of  their  official  duties 
relating  to  investigations. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETANSNG,  AND 
t  OF  RECORDS  IN  THE  SYSTEK 


STORAGE: 

Paper  and  automated  records. 

RErRIEVABILITY: 

By  last  name  of  member  and  Social 
Securify  Nimiber. 

SAFEGUARDS: 

Records  are  maintained  in  monitored 
or  controlled  areas  accessible  only  to 
authorized  personnel.  Building  or  rooms 
are  locked  outside  regular  woiking 
hours.  Computer  files  are  protected  by 
software  programs  that  are  password 
protected. 

RETENTION  AND  disposal: 

Records  are  kept  for  two  years  after 
individual  is  no  longw  in  the  Child 
Development  Program  and  then 
destroyed. 
% 


SYSTBI  MANAO£R(S)  AND  ADDRESS: 

Policy  Official:  Bureau  of  Naval 
Personnel  Detachment.  Community 
Support  Activities  Branch  (Per8-659), 
Naval  Support  Activity  Memphis,  7800 
Third  Avenue,  Building  457,  Millington, 
TN  38054-5045. 

Record  Holder  Navy  Child 
Development  or  Family  Service  Centeis 
located  at  various  Navy  and  Marine 
Corps  activities  both  in  CONUS  and 
overseas.  Official  mailing  addresses  of 
Navy  and  Marine  Corps  activities  tt« 
published  as  an  appendix  to  the 
Department  of  the  Navy's  compilatkm  of 
systems  of  records  notices. 

NOTVKATION  PROCaHJRES: 

Individuals  seeking  to  determine 
'whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
appropriate  Navy  or  Marine  Corps 
activi^  concerned.  Official  mniling 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systeas  of 
records  notices. 

Individuals  should  provide  proof  of 
identity  and  full  name. 

RECORD  ACCESS  PROCSNNWS: 

Individuals  seeldng  access  to 
information  about  diemselves  contained 
in  this  system  should  address  written 
Inquiries  to  the  appropriate  Navy  or 
Marine  Corps  activity  concerned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records 
notices. 

Individuals  should  provide  proof  of 
identity  and  full  name. 


CONtfcSltW  RECORD  PROCBXJReS: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or<; 
may  be  obtained  from  the  system 
manager. 

RKORD  SOURCE  CATEGORia: 

Information  in  this  system  comes 
from  individuals  either  applying  as 
child  care  providers  or  participant  of  the 
Family  Child  Care  program;  background 
checks  from  State  and  local  authorities; 
housing  officers;  information  from  the 
Family  Advocacy  program;  base  security 
officers  and  base  fire,  safety  and  health 
officers;  and  local  family  .child  care 
monitors  and  parents  of  children 
enrolled. 

EXamONS  CLANHBI  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
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right,  privilege,  or  benefit  for  wtiich  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  vrould  otherwise  be 
eligible,  as  a  raeult  of  the  maintenance 
at  the  information,  the  individual  will 
be  provided  access  to  the  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C  553(b)(1),  (2). 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  701 ,  subpart  G.  For  additional 
LaJofmatioa  contact  the  system  manager. 
BFR  Doc.  97^27152  FiUd  fO-14-97:  S:45  ami 


DEPARTMENT  OF  EDUCATION 


(CR»ANauM.1«8q 


Education:  Gradwata 


I  fUr  IWw  Ml 

Yav(FV)tMe 

01  ftojran 


lor  Fiscal 


Provides  fellovrships,  through 
institutions  of  higher  education,  to 
individuals  who  are  engaged  in  masters 
and  doctoral  study  related  to  instruction 
of  limited  English  proficient  childroi 
and  youth.  * 

Note  The  Department  will,  because  of  the 
limited  funds  available,  only  consider 
applications  that  propoee  fellowships  for 
masters  and  doct(»al  students.  Fellowship 
applications  for  poat-doctoral  study  will  not 
be  considered. 

Eligible  Applicanta 

Institutions  of  higher  education 
(IHEs). 

NoiR  Any  individual  wiahiag  tp  ohiain  a 
bUowsfaip  nnist  apply  to  an  IHE  appmved 
for  participation  in  this  program,  not  to  the 
U.S.  Depaitmeat  of  Education. 

Deadline  for  Tmumittal  of 
Applications:  December  5, 1997. 

Deadline  for  Intergovernmental 
Review:  February  5. 1998. 

Applications  Avmlable:  October  24, 
1997. 

Available  Funds:  $5,000,000. 

Estimated  Range  of  Awards:  $2,000- 
$30,000  per  individual  fellow;  $30,000- 
$300,000  per  THE. 

Estimated  Average  Size  of  Awards: 
$13,000  per  individual  fellow;  $150,000 
per  IHE. 

Estimated  Number  of  Awards:  384 
individual  fellowships;  35  participating 
IHEs. 

NoIb:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 


Project  Period:  Up  to  24  months  for  a 
master's  program;  up  to  36  months  for 
a  doctoral  program. 

Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  34  CFR  75.51  and  75.60- 
75.62,  34  CFR  parts  77. 79.85.  and  (b) 
The  regulations  for  this  program  ia  34 
CFR  part  535. 

bvitattoBalPrioiity 

The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority  (34  CFR 
75.101(c)(1)).  However,  an  ^[iplicatioa 
that  meets  this  invitational  priority  does 
not  receive  competitive  or  absolute 
preference  over  other  applications: 
Doctoral  Programs  of  Study  in  Teacher 
Tnming. 

Applications  proposing  programs  of 
study  that  prepare  teacher  traiaers  aad 
lead  to  a  doctoral  degree. 

For  AppUcaboaa  or  laluimalion 
Coatact 

Joyce  M.  Brown,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  room  5618,  Switzer  Building, 
Washington,  DXL  20202-6642. 
Telephone:  (202)  205-9727.  Individuals 
who  use  a  telecommunication  device  for 
the  deaf  (TDD)  may  call  the  Fedoal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  nray 
obtain  this  docimnent  in  an  alternate 
format  (e.^..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Note:  The  official  application  notice  for  a 
disoetionaiy  grant  competition  is  the  notice 
published  in  the  Federal " 


Electronic  Access  to  This  Document: 
Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 
Federal  Regietwr.  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  W^  at  either  of  the  following 
sites: 

htQ>://ocfo.ed.gov/fi9dreg.htm 
http://www.ed.gov/new8.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 


previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-80O-222-4922.  The 
dociunents  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  documaat  is 
the  document  published  in  the  Fadoral 


Prognua  AnAeritr-  20  U.S.C  7475. 

Dated:  October  8, 1997. 
DeUeFoaipa, , 

Director.  Office  afBQingual  Education  aad 
Uinority  Languages  Affairs. 
fFR  Doc.  97-27167  Filed  10-14-97: 8:45  am) 
)fiOOK4HO-et-P 


oBPAfrnyiBfr  of  energy 

EnvlroninanM  Managamant  Sita- 
Spaomc  Adviaory  Board,  Oak  fVdga 
Raaarvatlon 

AQBtCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


Pursiiant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge 
Reservation. 

DATES:  Wednesday,  October  5, 1097;  6 
p.m.-9:S0  p.m. 

ADDRESSES:  Ramada  hm,  420  South 
Qtiaois  Avenue.  Oak  Ridge,  Tennessee. 
FOR  FtlRTHER  MFORMATION  CONTACT: 
Sandy  Ulrikson,  Site-Specific  Advisory 
Board  Coordinator.  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway.  Oak  Ridge.  TN  37830. 
(423)  576-1590. 

SUPPLEMENTARY  MFORMATKM: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste    > 
management,  and  related  activities. 

Tentative  Agenda:  A  presentation 
concerning  the  Y-12  Plant  Bear  Creek 
Valley  watershed  strategy  for  the  Oak 
Ridge  Reservation  will  be  provided. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
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pertaining  to  agenda  items  should 
contact  Sandy  Ulrikson  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  ma3cimum 
of  5  minutes  to  present  their  comments 
near  the  beginning  of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway,  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Sandy  Ulrikson,  Department 
of  Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830.^  or 
by  calling  her  at  (423)  576-1590. 

Issued  at  Washington.  DC,  oa  October  9, 
1997. 

Rachel  Samnoi, 

Deputy  Advisory  Contmittee  Management 
Officer. 

[FR  Doc.  97-27285  Filed  10-14-97;  8:45  am) 
MUMQ  cooe  •4S».«i-p 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Adviaory  Board.  Hanford  Site 

AQBICY:  Etepartment  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB), 
Hanford  Site. 

DATES:  Thursday,  November^,  1997: 9 
a.m.-S:00  p.m.;  Friday.  November  7, 
1997:  8:30  a.m.-4:30  p.m. 
ADDRESSES:  Monarch  Hotel.  12566  SE 
9th  Avenue,  Portland.  Oregon,  1-800- 
492-8700. 

FOR  FURTHER  MFORMATKM  CONTACT:  Gail 
McClure,  Public  Involvement  Program 
Manager,  Department  of  Energy 
Richland  Operations  Office.  P.O.  Box 


550  (A7-75),  Richland,  WA,  99352;  Ph: 
(509)  373-5647;  Fax:  (509)  376-1563. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  Board  will 
receive  information  on  and  discuss 
issues  related  to:  Maintaining  Cleanup. 

Progress:  Board  Near  Term  and  Long 
Term  Strategies,  Enviromnental 
Management's  Accelerating  Cleanup: 
Focus  on  2006  Plan  and  Contractor 
Integration  Report,  200  Area  Strategy, 
FY  1998  Budget  Allocations.  Project 
Hanford  Management  Contract 
Performance  Evaluation  (1997)  and 
Performance  Measures  (1998), 
Transition  Plan  for  Committee  Chairs, 
Spent  Nuclear  Fuel  Program.  Plutonium 
Reclamation  Facility  Corrective  Actions, 
Tank  Waste  Remediation  System 
Privatization  Set  Aside.  December. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  stetements 
pertaining  to  agenda  items  should 
contect  Gail  McClure's  office  at  the 
address  or  telephone  nimiber  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentetion  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  fecilitete  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  mayimiiTn  of  5  minutes  to 
present  their  comments  during  the 
meeting  (11:45  a.m.  and  4:45  p.m.). 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gail 
McClure,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550,  Richland,  WA  99352,  or  by  calling 
him  at  (509)  376-9628. 

Issued  at  Washington,  DC  (»  October  9, 
1997. 

Rachel  Samaol, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  97-27286  FUed  10-14-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board 

AQB«CY:  Department  of  Energy, 
ACTION:  Notice  of  open  meeting. 

BUMMARY;  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB) 
Chairperson  and  Federal  Coordinator 
Meeting. 

DATES:  Tuesday,  October  28, 1997,  8:30 
a.m.-5  p.m.;  Wednesday,  October  29.    '. 
1997,  8:30  a.m.-4  p.m. 
ADDRESSES:  Fairmont  Hotel,  1717  North 
Akard  Street,  Dallas,  Texas  75201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karol  Hazard,  Department  of  Energy^ ,-!, 
EM-22,  Room  lH-087. 1000 
Independence  Avenue.  SW. 
Washington,  DC  20585,  phone:  (202)  . 
586-7926,  fax:  (202)  586-0293. 

SUPPLEMENTARY  INFORMATKM: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
enviromnental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  This  is  a  special- 
called  Board  Chairperson  and  Federal 
Coordinator  meeting.  It  will  include 
information  sharing  between  the  Board's 
site-groups,  and  discussions  on  policy 
and  administrative  issues,  and  specific 
EM  initiatives. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Karol  Hazard  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  feshion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
at  the  end  of  each  meeting  day. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copjring  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
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also  be  made  available  by  writing  or 
calling  Karol  Hazard  at  the  Board's 
office  address  or  telephone  number 
listed  above. 

Issuad  at  Washington.  DC  on  OctiAwr  9. 
1997. 

Rachal  !TimiI. 

Deputy  AtMtory  Committee  Management 
Officer. 
(FR  Doc  97-27288  Filed  10-14-97;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Envtroninentai  Management  Sit*- 
Specific  Advisory  Board,  Pantax  Plant, 
Ainartllo,TX 

AoatCV:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

tUMMARV:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Pantex  Plant. 
Amarillo,  Texas. 

DATE  AND  TWE:  Tuesday.  October  28. 
1997: 1  pjn.-5  p.m. 
AOOnESSeK  Amarillo  Public  Lilsary. 
Rooms  A  &  B.  413  E.  4th  Avenue. 
Amarillo,  Texas. 

ron  FURTHER  MRMMATKM  CONTACT:  Jerry 
S.  Johnson,  Assistant  Area  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120  (606)  477-3121. 

SUPPtailBfTARY  mformatkm: 

Purpose  of  the  Committee:  The  Board 
provides  input  to  the  Department  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  hiture 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda: 
1:00  p.m. — Welcome — Agenda 

Review — Approval  of  Minutes 
1:10  p.m. — C(><Ihair  Comments 
1:20  pjn. — ^Task  Force  Reports 
1:40  pjn. — Subcommittee  Reports 
2:15  p.m. — Nominations  Report 
3:00  p.m. — Ex-Officio  Reports 
3:30  p.m. — Water  Discussions — 

Exceedences 
4:30  p.m. — Updates — Occxurence 

Reports— DOE 
5:00  p.m. — Closing  Remarks/ Adjourn 

Fublic  Participation:  The  meeting  is 
(^n  to  the  public,  and  public  coinment 
will  be  invited  throughout  the  meeting. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Written  comments  will  be 


accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting, 
hidividuals  who. wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Jerry  Johnson's  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  mnviTnuTn  of  5  minutes  to 
present  their  comments  at  any  time 
throughout  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
wrill  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  am  to  10:00  pm,  Monday 
through  Thursda3r,  7:45  am  to  5:00  pm 
on  Friday;  8:30  am  to  12:00  noon  on 
Saturday;  and  2:00  pm  to  6:00  pm  on 
Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
pm,  'Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  or  calling  Jerry  S.  Johnson  at 
the  addrcMS  or  telephone  number  listed 
above. 

Ismied  at  Washington.  DC  on  October  9, 
1997. 

■adhsl  Samael, 

Deputy  Advisory  Coaunittee  Management 
Officer. 

[FR  Doc  97-27289  Filed  10-14-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  98-02;  Experimental 
Program  to  Stimulate  Competitive 
Research  (EPSCoR);  Building 
EPSCoR-State  National  Laboratory 
Partnerships 

agency:  Office  of  Energy  Research,  U.S. 

Department  of  Energy. 

ACTION:  Notice  inviting  research  grant 

applications. 


^HY:  The  Office  of  Basic  Energy 
Sciences  (BES)  of  the  Office  of  Energy 
Research  (ER),  U.S.  Department  of 


Energy  (DOE),  in  keeping  with  its 
energy-related  mission  to  assist  in 
strengthening  the  Nation's  scientific 
research  enterprise  through  the  support 
of  science,  engineering,  and 
mathematics,  announces  its  interest  in 
receiving  grant  applications  for 
collaborative  partnerships  between 
academic  or  industrial  researchers  from 
states  eligible  for  the  DOE/EPSCoR 
Program  and  researchers  at  DOE's 
National  Laboratories,  facilities,  and 
centers.  The  purpose  of  the  DOE 
/EPSCoR  program  is  to  enhance  the 
capability  of  designated  states  to 
conduct  nationally-competitive  energy- 
related  research  and  to  develop  science 
and  engineering  manpower  in  energy- 
related  areas  to  meet  current  and  future 
needs.  The  purpose  of  this  program 
notice  is  to  initiate  and  promote 
partnering  and  collaborative 
relationships  that  build  beneficial 
energy-related  research  programs. 
DATES:  Potential  applicants  are  strongly 
encouraged  to  stibmit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Notice  96-02, 
should  be  received  by  EXDE  by  4:30 
P.M.,  E.S.T..  December  3, 1997.  A 
response  discussing  the  potential 
program  relevance  of  a  formal 
application  generally  will  be 
communicated  to  the  applicant  within 
30  days  of  receipt  The  deadline  for 
receipt  of  formal  applications  is  4:30 
P.M.,  E.S.T.,  Febnury  10, 1998,  in  order 
to  be  accepted  for  merit  review  and  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  1998. 
ADDRESSES:  All  preapplications, 
referencing  Pro-am  Notice  98-02, 
shovdd  be  sent  to  Ms.  Donna  J.  Prokop, 
Division  of  Materials  Sciences,  ER-13, 
Office  of  Energy  Research,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290. 

After  receiving  notification  from  DOE 
concerning  successful  preapplications, 
applicants  may  prepare  formal 
applications  and  send  them  to:  U.S. 
Etepartment  of  Energy,  Office  of  &iergy 
Research,  Grants  and  Contracts 
Division,  ER-64, 19901  Germantown 
Road.  Germantown,  MD  20874-1290, 
ATTN:  Program  Notice  98-02.  The 
above  address  must  also  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant. 

FOR  RIRTHER  INFORMATK>N  CONTACT:  Ms. 
Doima  J.  Prokop,  DOE/EPSCoR  Program 
Manager,  Office  of  Basic  Energy 
Sciences,  ER-132,  U.  S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  20874-1290, 
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Telephone:  (301)  903-0511,  or  Internet 
e-mail  address: 
domia.prokop@mailgw.er.doe.gov. 

General  information  about  the 
development  and  submission  of 
preapplications,  applications,  eligibility, 
limitations,  evaluation,  and  selection 
processes,  and  other  policies  and 
procedures  are  contained  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program  and  10  CFR  Part  605. 
Electronic  access  to  the  latest  version  of 
ER's  Financial  Assistance  Guide  is 
possible  via  the  Internet  at  the  following 
Web  Site:  http://www.er.doe.gov/ 
production/grants/grants.html 
SUPPLEMBITARV INR3RMATI0N:  To 
continue  to  enhance  the 
competitiveness  of  states  and  territories 
identified  for  participation  in  the 
Experimental  Program  to  Stimulate 
Competitive  Research  (EPSCoR),  DOE 
encourages  the  formation  of 
partnerships  l>etween  academic  and 
industrial  researchers  in  EPSCoR  states 
and  the  researchers  at  DOE's  National 
Laboratories,  facilities  and  centers  in 
scientific  areas  supported  by  DOE. 
These  collaborations  should  address 
areas  of  research  of  cuirrent  interest  to 
the  Department.  Undergraduate  and 
graduate  students  should  be  active 
members  of  the  research  team,  and  it  is 
highly  desirable  that  a  student  spend  a 
summer  or  academic-year  at  the 
National  Laboratory,  facility  or  center. 
Subcontracting  arrangements  with  DOE 
National  Laboratories  will  not  be 
permitted.  DOE  continues  to  restrict 
EPSCoR  eligibility  to  Uie  following 
states  and  territory:  Alabama,  Arkansas, 
Idaho,  Kansas,  Kentucky,  Ij<iii«i«nn^ 
Maine,  Mississippi,  Montana,  Nebraska, 
Nevada,  North  Dakota,  Oklahoma,  South 
Carolina,  South  Dakota,  Vermont,  West 
Virginia,  Wyoming,  and  the 
Commonwoalth  of  Puerto  Rico. 

To  minimize  undue  effort  on  the  part 
of  applicants  and  reviewers,  interested 
parties  are  invited  and  encouraged  to 
submit  preapplications.  The 
preapplications  vdll  be  reviewed 
relative  to  the  scope  and  research  needs 
of  the  Department  of  Energy.  The  brief 
preapplication  should  consist  of  three  to 
five  pages  of  narrative  describing  the 
.research  objectives  and  methods  of 
accomplishment. 

Telephone  and  FAX  numbers  are 
required  parts  of  the  preapplication,  and 
electronic  mail  addresses  are  desirable. 
Instructions  regarding  the  contents  of  a 
preapplication  and  other  preapplication 
guidelines  can  be  foimd  on  the  ER 
Grants  and  Contracts  Web  Site  at* 
http://www.er.doe.gov/production/ 
grants/preapp.html 


In  addition  to  the  project  description 
all  preapplications  and  formal 
applications  must  include  the  following 
information: 

1.  Applications  shotild  explain  the 
relevance  of  the  proposed  research  to 
the  agency's  programmatic  needs.  On 
the  cover  page,  applicants  should 
specify  the  relevant  DOE  technical 
program  office,  and  if  known,  the  name 
of  the  program  manager,  and  telephone 
number.  DOE  program  descriptions  may 
be  accessed  via  the  web  at  bttp:// 
www.doe.gov/. 

2.  Applications  must  demonstrate 
clear  evidence  of  colhdx>rative  intent, 
including  a  delineation  of  eadi  partner's 
role  and  contribution  to  the  resoarch 
effort  as  well  as  a  "Letter-of-Intent" 
from  the  participating  DOE  National 
Laboratory,  facility,  or  center. 

3.  Applications  must  explain  the 
individual  value  to  both  the  EPSCoR 
and  the  National  Laboratory  partners. 
There  should  be  clear  objectives,  not 
necessarily  the  same,  for  each  partner. 

It  is  anticipated  that  approximately 
$750,000  will  be  available  in  FY  1998 
for  research  that  encourages  and 
facilitates  collaborative  efforts  between 
researchers  EPSCoR  states  and 
researchers  at  DOE's  National 
Laboratories,  facilities,  and  centers. 
Multiple-year  funding  of  grant  awards  is 
expected  subject  to  satisfactory  progress 
of  the  research,  the  availability  of  funds, 
and  evidence  of  substantial  interactions 
between  the  EPSCoR  researchers  and 
the  National  Laboratory  partner.  Awards 
are  expected  to  range  up  toa  maximum 
of  $50,000  annually  with  terms  from 
one  to  three  years.  The  number  of 
awards  and  range  of  funding  will 
depend  on  the  ntmiber  of  applications 
received  and  selected  for  award.  All 
funds  will  be  provided  to  the  recipient 
organization  within  the  EPSCoR  state 
for  the  purpose  of  supporting  activities 
in  the  EPSCoR  state  and  may  include 
travel  and  lodging,  friculty  or  student 
stipends,  materials,  services  and 
equipment. 

Applications  will  be  subjected  to 
formal  merit  review  and  will  be 
evaluated  against  the  following  criteria, 
which  are  listed  in  descending  order  of 
importance  as  set  forth  in  10  CFR  Part 
605: 

1.  Scientific  and/or  technical  merit  of 
the  project. 

2.  Appropriateness  of  the  proposed 
method  or  approach. 

3.  Competency  of  applicant's  personnel 
and  adequacy  of  proposed  resources. 

4.  Reasonableness  and  appropriateness 
of  the  proposed  budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 


the  proposed  resaardi  to  the  terms  of 
the  aimouncement  and  an  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expotise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  applicatidn 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator(s)  and  the 
submitting  institution. 

The  principal  investigator  should 
publish  the  results  of  the  supported 
research  in  the  peer-reviewed,  archival 
scientific  literature. 

Applications  received  by  ERundo'  its 
normal  competitive  application 
mechanisms  that  meet  the  criteria 
ouUined  in  this  Notice  may  also  be     .. 
deemed  appropriate  for  consideFBtiaB:>  '^ 
under  this  aimouncement  and  may  be 
funded  under  this  program. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  Part  605. 

Issued  in  Washington.  DC,  on  October  3, 
1997. 

John  Rodney  dark. 

Associate  Director,  for  Resource  Management, 
Office  of  Energy  Research. 
(FR  Doc  97-27287  Filed  10-14-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  Na  ER97-4746-00<q 

Alpena  Power  Marketing,  LLC;  Notice 
of  Hiing 

October  8, 1997. 

On  September  25, 1997,  Alpena 
Power  Marketing.  L.L.C.  (APM) 
petitioned  the  Commission  for 
acceptance  of  APM's  Rate  Schedule 
FERC  Tariff  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market 
based  rates;  and  waiver  of  certain 
Commission  regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  ' 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  D.C 
20426,  in  accordance  witii  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  21, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 


53610 
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protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

utoaCMkrii. 

Secretary. 

IFR  Doc.  97-27180  Piled  10-14-97;  8:45  ami 
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DEPARTMEirT  OF  ENERGY 

Federal  Energy  Raguletovy 
Commisiion 

p)oclnt  No.  CPge-l-OOO] 


CoiumMa  Qaa  Transmisaion  •  • 
Corporation;  Nottce  ol  Requeet  Under 
Blankat  Auttiorizatlon 

October  8, 1997. 

Take  notice  that  on  Octobw  1. 1997. 
Columbia  Gas  Transmission  Corporation 
(Columbia).  P.O.  Box  1273.  Charleston, 
West  Virginia  25325-1273.  filed  in 
Docket  No.  CP9S-1-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.211)  for 
authorization  to  construct  and  operate  a 
new  point  of  delivery,  located  in  Knox 
County.  Ohio,  to  Columbia  Gas  of  Ohio 
(COH).  under  Coliunbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000.  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
'the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  an  additional  point  of  delivery 
of  COH,  in  Knox  Coimty,  Ohio  and  to 
reassign  a  portion  of  the  Maximum 
Daily  Delivery  Obligation  (MMDO)  from 
an  existing  point  of  delivery  to  COH  and 
institute  a  corresponding  reduction  at 
an  existing  point  of  delivery.  Columbia 
states  that  as  part  of  the  firm 
transportation  service  to  be  provided, 
COH  has  requested  that  its  existing 
Storage  Service  Transportation 
Agreement  be  amended  by  increasing 
the  MMDO  by  350  Dth/day  at  the 
proposed  new  point  of  deUvery  and 
reducing  the  MMDOs  at  the  existing 
point  of  delivery  by  350  Dth/day. 
Columbia  estimates  annual  quantities  of 
natural  gas  to  be  delivered  at  the  neyf 
point  of  delivery  to  be  30,600  Dth 
annually. 

Coliunbia  asserts  the  end  use  of  the 
new  point  of  delivery  will  be  industrial 
and  utilized  to  serve  a  grain  dryer 
operation.  Columbia  states  the 
interconnecting  and  appurtenant 
facilities  required  to  establish  the  new 


delivery  point  are  estimated  to  cost 
$14,000.  with  COH  reimbursing 
Columbia  100%  of  the  total  cost  of  the 
proposed  construction. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lote  a  CaahflU. 
Secntary. 

IFR  Doc  97-27175  Filed  10-14-97;  8:45  am] 
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DEPARTMBIT  OF  BIERQY 

Fadaial  Energy  Regulatory 
ConMntaalon 

[DeciWt  No.  RPf7-642-001] 

Columbia  Qaa  Tranamtaalon 
Corporation;  Notice  of  Proposed 
Changee  in  FERC  Qas  Tariff 

October  8, 1997. 

Take  notice  that  on  October  2, 1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet  to  become  effective  October 
1, 1997: 

[Substitute  Twenty-Fint  Revised  Sheet  No. 
25) 

On  September  30, 1997.  Columbia 
filed  revised  tariff  sheets,  in  Docket  No. 
RP97-542-OO0.  to  remove  the  SFC 
charge  from  its  rates  effective  October  1, 
1997.  However,  subsequent  to  that 
filing,  Colimibia  has  determined  that  it 
made  an  inadvertent  error  in  Footnote  5 
on  Twenty-First  Revised  Sheet  No.  25. 
The  incremental  surcharge  applicable  to 
the  former  X-70  Rate  Schedule  did  not 
reflect  the  adjustment  for  the  removal  of 
the  SFC  rate  component,  but  should 
have.  Therefore,  as  shown  on  Substitute 
Twenty-First  Revised  Sheet  No.  25.  the 
instant  filing  incorporates  a  revision  to 
Footnote  5  to  reflect  the  removal  of  the 
SFC  rate  component 


Columbia  states  further  that  copies  of 
this  filing  have  been  mailed  to  all  of  its 
customers,  affected  state  regulatory 
commissions,  and  all  parties  in  Docket 
No.  RP95-408,  et  al  proceedings. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisaCadMll. 
Seaetary. 

(FR  Doc.  97-27202  Filed  10-14-«7;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

(DeckM  Na  T1IIM-2-2-000) 

Eaat  Tennessee  Natural  Qas  Company; 
Notice  of  Compliance  HUng 

October  8, 1997. 

Take  notice  that  on  October  2. 1997 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  submitted  Thirteenth 
Revised  Sheet  No.  4  for  inclusion  in 
East  Tennessee's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  East 
Tennessee  Tendered  this  revised  tariff 
sheet  as  its  Animal  Transportation  Cost 
Rate  Adjustment  (TCRA)  filing  to  revise 
the  TCRA  commodity  siirchaige  imder 
Rate  Schedules  FT-A  and  FT-GS.  East 
Tennessee  requests  an  effective  date  of 
November  1, 1997. 

East  Tennessee  states  that  Thirteenth 
Revised  Sheet  No.  4  reflects  changes  to 
its  TCRA  pursuant  to  Section  25  of  the 
General  Terms  and  Conditions  of  its 
tariff. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protest  with 
reCarence  to  said  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.W.,  Washington,  D.C.  20426  in 
accordance  with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
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Commission's  Regulations.  Protest  will 

be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  s«ve  to  make 

protestants  parties  to  this  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

room. 

Loia  D.  CasheU. 

Secretary. 

(FR  Doc.  97-27182  Filed  10-14-97;  8:45  am] 

BNjjNO  cooE  enr-oi-M 


DEPARTMENT  OF  ENERGY       : 

Federal  Energy  Regulatory 
Commission 

Pocha«  Na  RP97-287-007] 

El  Paso  Natural  Qaa  Company;  Notice 
of  Proposed  Changee  in  FERC  Qaa 
Tariff 

October  8, 1997. 

Take  notice  that  on  October  1, 1997. 
El  Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  to  become  a  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  Octotor  1, 1997: 

Eight  Revised  Sheet  No.  30 

El  Paso  states  that  the  tariff  sheets  are 
being  filed  to  implement  negotiated  rate 
contracts  pursuant  to  the  Commission's 
Statement  of  Policy  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipeline  and  Regiilation 
of  Negotiated  Transportation  Services  of 
Natural  Gas  Pipelines  issued  January  31, 
1996  at  Docket  Nos.  RM95-6-000  and 
RM96-7-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.W.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regidations.  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  wUl 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 

(FR  Doc.  97-27198  FUed  10-14-97;  8:45  am] 
BNJJNO  CODE  tnr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP96-147-0(M] 

Equitrans,  LP.;  Notice  of  Proposed 
Changes  in  FERC  Gm  Tariff 

October  8, 1997. 

Take  notice  that  on  October  3. 1997. 
Equitrans.  LP.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheets  to  become  effective 
September  1. 1997: 

Substitute  Third  Revised  Sheet  Ho.  220 
Substitute  Second  Revised  Sheet  No.  220A 
Substitute  Second  Revised  Sheet  No.  220B 

Equitrans  states  that  the  proposed 
tariff  sheets  are  submitted  in 
compliance  with  the  Letter  Order  issued 
by  the  Commission  on  September  18. 
1997  in  Doqket  No.  RP96-147-003. 
Equitrans  states  that  the  Commission 
required  equitrans  to  refile  the  tariff 
sheets  to  reflect  a  more  detailed 
explanation  of  the  ratchet  mechanism 
for  all  peaking  storage  Rate  Schedules 
and  a  definition  of  the  total  ratchet 
quantity.  Equitrans  states  that  the 
proposed  tariff  sheets  incorporate  these 
revisions. 

Any  person  desiring  to  protest  the 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20046,  in  accordance  with  S^tion 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-27186  Filed  l(>-14-97;  8:45  am] 
BIUJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-147-005] 

High  Island  Offshore  System;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

October  8. 1997. 

Take  notice  that  on  October  2, 1997, 
High  Island  Ofbhore  System  (HIOS), 
tendered  for  filing  as  part  of  its  FERC 


Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet  to  be 
effective  November  1, 1997: 

Fifth  Revised  Sheet  No.  57 
First  Revised  Sheet  No.  57A 
Third  Revised  Sheet  No.  58 
Third  Revised  Sheet  No.  99 
Second  Revised  Sheet  No.  99A 
Fifth  Revised  Sheet  No.  110 
First  Revised  Sheet  No.  IIOA 
Second  Revised  Sheet  No.  HOB 
Original  Sheet  No.  HOC 

HIOS  states  that  the  tariff  sheets  are 
filed  to  comply  with  the  Commission's 
directives  in  its  June  13, 1997  and  July 
24, 1997  letter  orders  issued  in  the 
captioned  proceedings  regarding  Order 
No.  587-C. 

HIOS  further  states  that  copies  of  the 
filing  were  served  on  all  affected 
entities. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  97-27192  Filed  10-14-97;  8:45  am] 

BILLMO  CODE  STIT-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3923-000] 

Infinite  Energy,  Inc.;  Notice  of  issuance 
of  Order 

October  9, 1997. 

Infinite  Energy,  Inc.  (Infinite) 
submitted  for  filing  a  rate  schedule 
under  which  Infinite  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Infinite  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Infinite 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Infinite. 

In  October  2,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
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requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Witiiin  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Infinite  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commisnon,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Infinite  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorsar, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  of  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  afiected  by  continued 
approval  of  Infinite's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  3,  1997.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.£.  Washington.  D.C. 
20426. 

Lois  a  CmhM, 

Secretary.  '  ■ 

(FR  Doc.  97-27248  Filed  10-14-97;  8:45  am] 

I  COOe  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  ,    ^ 

Commisaion 

[Doctwt  Na  RP97-1S4-007] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Compliartce  Filing 

October  8. 1997. 

Take  notice  that  on  October  2, 1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Voliune 
No.  1 ,  the  tariff  sheets  listed  in  the 
filing,  to  become  effective  November  1, 
1997. 

Koch  states  that  this  filing  is  in 
compliance  with  the  Office  of  Pipeline 
Regillation's  Letter  Order,  in  Docket  No. 
RP97-154-003,  issued  June  4, 1997. 
Koch  has  revised  the  above  listed  tariff 
sheets  pursuant  to  the  letter  order.  The 


revised  tariff  sheets  reflect  GISB 
standards  to  become  effective  November 
1,  1997. 

Koch  also  states  that  it  has  served 
copies  of  this  filing  upon  each  person 
on  the  official  service  list  compiled  by 
the  Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
fil«i  as  provided  l^  Section  154.210  of 
the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  C—bril. 
Secretary. 

[FR  Doc  97-27193  Filed  10-14-47;  8:45  ami 
MLUNQ  COM  srir-oi-M 


OEPARTMBIT  OF  ENERGY 

Federal  Energy  Regulatory 
Coromlaalon 

(DoclM*  NOL  ER97-42S7-000] 

Mld-Powrer  Service  Corporation;  Notice 
of  lasuance  of  Order 

October  9, 1997. 

Mid-Power  Service  Corporation  (Mid- 
Power)  submitted  for  filing  a  rate 
schedule  under  which  Mid-Power  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  Mid- 
Power  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Mid-Power  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  sectuities  and  assumptions 
of  liability  by  Mid-Power. 

On  September  30, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Mid-Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Mid-Power  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aiffected  by  continued 
approval  of  Mid-Power's  issuances  of 
sectirities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
30, 1997.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  NE..  Washington,  DC 
20426. 

Lois  D.  CasML 
Sacratoiy. 

(FR  Doc.  97-27247  Filed  10-14-97;  8:45  am) 
oooe«ri7-*i-M 


DEPARTKIENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1S5-007] 

Mobile  Bay  Pipeline  Company;  Notice 
of  Compliar>ce  Rling 

October  8. 1997. 

Take  notice  that  on  October  2, 1997, 
Mobile  Bay  Pipeline  Company  (Mobile 
Bay)  tendered  for  filing  as  pari  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  November  1. 
1997: 

Third  Revised  Slieet  No.  81 
Third  Revised  Sheet  No.  82 
Fourth  Revised  Sheet  No.  83 
Third  Revised  Sheet  No.  84 
Third  Revised  Sheet  No.  129 
Third  Revised  Sheet  No.  130 
Second  Revised  Sheet  No.  131 
Third  Revised  Sheet  No.  132 
Second  Revised  Sheet  No.  133 
Second  Revised  Sheet  No.  184 
Second  Revised  Sheet  No.  185 
Third  Revised  Sheet  No.  186 
First  Revised  Sheet  No.  186A 
First  Revised  Sheet  No.  187 
First  Revised  Sheet  No.  188 
Original  Sheet  No.  189 
Original  Sheet  No.  190 
Second  Revised  Sheet  No.  208 
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Mobile  Bay  states  that  this  filing  is  in 
compliance  with  the  Office  of  Pipeline 
Regulation's  Letter  Order,  in  Docket  No, 
RP97-155-002.  issued  June  4. 1997. 
Mobile  Bay  has  revised  the  above  listed 
tariff  sheets  pursuant  to  the  letter  order. 
The  revised  tariff  sheets  reflect  GISB 
standards  to  become  effective  November 
1. 1997. 

Mobile  Bay  also  states  that  it  has 
served  copies  of  this  filing  upon  each 
person  on  the  official  service  list 
complied  by  the  Secretary  in  this 
prtx:eeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C 
20426,  in  accordance  with  Section 
385.^11  of  the  Commission's  rules  and 
"^ifgulafions.  TQl  suc^  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  Rules  and 
{Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
F*ublic  Reference  Room. 
LotoD.CMhril. 
Secretary. 

(FR  Doc  g7-27195.Fil«l  10-14-97;  8:48  am] 
■UJNQ  OOOE  SnT-itMi 


DEPARTMBfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiasion 

[Docket  No.  ER97-4e23-000I 

Montaup  Electric  Company;  Notice  of 
HIing 

October  8, 1997. 

Take  notice  that  on  September  16, 
1997,  Montaup  Electric  Company^ 
(Montaup)  filed  (1)  executed  unit  sales 
service  agreements  imder  Montaup 's 
FERC  Electric  Tariff,  Original  Volume 
No.  ni;  and  (2)  executed  service 
agreements  for  the  sale  of  system 
capacity  and  associated  energy  imder 
Montaup 's  FERC  Electiic  Tariff.  Original 
Volume  No.  IV.  The  service  agreements 
under  both  tarifb  are  between  Montaup 
and  following  companies  (Buyers): 

1.  GPS  Capital.  Ltd.  (CPS) 

2.  Edison  Source  (ESRC) 

3.  New  Energy  Ventures.  Inc.  (NEV) 

4.  Northeast  Energy  Services,  bic. 

(NORESCO) 

5.  Sonat  Power  Marketing  L.P.  (SPLMP) 

6.  Tractebel  Energy  Marketing,  Inc. 

(Tractebel) 

7.  Williams  E^ergy  Services  Company 

(WESCO)  (System  Only) 


Montaup  requests  a  waiver  of  the 
sixty-day  notice  requirement  so  that  the 
service  agreements  may  become 
effective  as  of  September  16,  1997.  No 
transactions  have  occurred  under  any  of 
the  agreements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Pint  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  2b,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  "be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CaAM, 

Secntary.  _ 

(FR  Doc.  97-27179  Filed  10-14-07;  8:45  am] 
muMO  OOOE  9m-m-m 


DEPARTMeiT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 


[Docket  No.  RP97-1-«1iq 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Rllng 

October  B,  1997. 

Take  notice  that  on  October  2, 1997. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  November  1. 1997. 

National  Fuel  states  that  the  purpose 
of  this  filing  is  to  submit  actual  tariff 
sheets  revised  to  conform  to  the 
Commission  letter  order  issued  on  Juine 
19. 1997, 1997  in  Docket  No.  RP97-1- 
007  and  to  conform  with  the  GISB 
Standards  incorporated  by  Order  No. 
587-C,  Standards  for  Business  Practices 
of  Interstate  Natural  Gas  Pipelines. 

National  Fuel  states  that  it  is  serving 
copies  of  this  filing  with  its  firm 
customers,  interested  state  commissions 
and  each  person  designated  on  the 
official  service  list  compiled  by  the 
Secretary. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stiwt,  NE.,  Washington,  D.C 
20426,  in  accordance  with  Section 


385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regidations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lota  D.  CasMl. 

Secretary.  .-•• 

[FR  Poc  97-27187  Filed  10-14-07;  S-45  ami 
C0M«n7-«l-H 


DEPARTMENT  OF  ENERGY 

FMaral  Energy  Regulatory 
Commlaalon 


[Docket  No.  RP07-443-OO2] 

Northam  Border  Pipeline  Company; 
Notioa  of  Compliance  Rling 

'October  8,1997. 

Take  notice  that  on  October  3, 1997, 
Northerp  Border  Pipeline  CcHnpany 
(Northern  Border)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  nhmt 
to  become  effective  October  3, 1997: 

Substitute  First  Revised  Sieet  Number  123 

Northern  Border  asserts  that  the 
purpose  of  this  filing  is  to  comply  with 
Order  No.  636-C,  issued  February  27. 
1997,  in  Docket  Nos.  RM91-1 1-006  and 
RM87-34-072  and  the  Commission's 
letter  order  issued  September  24, 1997. 
In  Order  No.  636rC,  the  Commission 
required  that  any  pipeline  with  a  right- 
of-firat  refusal  tuiff  provision 
containing  a  contract  term  loi)ger  than 
five  years  revise  its  tariff  to  reflect  the 
new  five  year  cap.  Northern  Border  has 
now  included  a  provision  which  allows 
a  shipper  to  retain  its  capacity  for  a  term 
of  five  years  at  the  rate  contained  in  the 
Best  Bid. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Enmgy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspectioii  in  th«  Public  Reference 
Room. 

LatoD-CHteil. 
Secntaiy. 

(FR  Ooa  97-27200  Filod  10-14-«7;  8:45  am] 
I  COM  tnr-9%-m 


DEPAfVTMOIT  OFeCROY 
Fadafal  €nergy  Regulatory 

fPoetmH  No.  ftPf7-131-00q 

OvarthnNl  npaana  Cofapany;  Nottoa 
olTariff  Filing 

October  8. 1997. 

Take  notice  that  on  October  2, 1997, 
Oveithxust  Pipeline  Company 
(Overtfanut)  tendered  for  filing^aa  part 
of  its  FEBC  Gas  Tariff,  First  Revised 
Volume  No.  1-A.  the  below-listed  tariff 
sheets,  to  be  effective  November  1. 1997: 

Origiaal  Sheet  No.  Si  A  and  TtD 

Pint  Bavised  Sheet  Not.  34A.  87C.  f8A.  7BB 

aad78C 
Second  Reviaed  Sfaaet  Noa.  33,  35A.  60,  61. 

67 A,  67B  awl  78 
Third  Revised  Sheet  Noa.  1,  34  and  67 
Fifth  Revised  Sbaat  Na  30 

Overthiust  states  that  the  fiUng  is 
being  made  in  compliance  with  the 
September  26, 1997,  OPR  Director  Letter 
Older  in  Docket  No.  RP97-131-002. 

Overthrust  states  that  the  proposed 
tariff  sheets  implement  the  requirements 
of  Order  No.  587-C  and  comply  with 
the  Commission's  September  26 
directive  to  (1)  correct  a  typographical 
acTor  in  Standard  2.3.31  and  (2)  revise 
the  tariff  language  that  incorporates 
GISB  Standard  2.3.9. 

Overthrust  states  further  that  a  copy 
of  this  filing  has  been  served  upon  its 
customers  and  the  Wyoming  Public 
Service  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
8M  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rides  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  wrill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lo«D.Caahall. 
Secretoiy. 

(FR  Doc.  97-27190  Filed  10-14-97;  8:45  am) 
sajJMa  ooos  sriT-et-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 

[Doflaal  Ne.  RPt7-46»-001I 

Ovarthrust  Pfpallne  Company;  NoUca 
of  Tariff  ConpNanoa  FWng 

October  8. 1987. 

Take  notice  that  on  October  3, 1997. 
Oveithnist  Pipeline  Company 
(OvsEthrast)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1-A,  Stdwtitute 
First  Revised  Sheet  No.  67A  to  become 
afiactive  September  22. 1997. 

Overthiust  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  September  19. 1997. 
Order  Accepting  Tariff  Sheets  Sabfect  to 
Conditians.  Overthrust  states  that  this 
tariff  filing  complies  with  the  September 
19  order  by  deleting  &om  Section 
15.2(b)  of  the  General  Terms  and 
Conditions  of  its  tariff  the  sentence 
"Intra-day  nominations  received  during 
this  batch  period  may  not  bump  gas  that 
is  already  flowing." 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  the  Wyoming  Public 
Service  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedwal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filhig  are  on  file  with  the 
Cammission  and  are  available  for  public 
inspection. 
LeJsarMhall, 
SecnUuy. 

(FR  Doa  97-27201  Filed  lO-M-87: 8:45  am] 
ooMsnr-tt-M 


DEPARTMENT  OF  BIERQY 

Federal  Energy  Regulatory 
CommlaakMi 

(Docket  NDl  eR97-1«47-«01] 

Pacific  Qaa  A  Electric  Company; 
NotfcaofRHng 

October  8, 1997. 

Take  notice  that  on  August  28, 1997, 
Pacific  Gas  k  Electric  Company 
tendered  for  filing  revised  tariff  pages 


for  Rate  Schedule  FERC  Nos.  88. 91. 
136, 138  and  176  in  the  above- 
r^ierenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  868 
First  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Rules' 211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CTR  285^11 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  17, 1997.  Protests  will  be 
coasidefed  by  the  Cnsimissien  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lek  D.  CishaH. 
Socretajy. 

(FR  Doc.  97-27176  Filed  10-14-97;  8:45  ami 
>  0001  snr-et-M 


DEPARTMENT  OF  ENERGY 

Fadecal  Energy  HaguMory 
Commiaelon 

tDocfcstHaEWOT  t»U  OOOj 

PPAL,  Inc^  Notlcatrf  niing 

October  8, 1997. 

Take  notice  that  on  September  30. 
1997,  PP&L,  Inc..  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
filed,  pursuant  to  Federal  Power  Act 
Section  205,  a  request  for  a  change  in 
the  PPftL  Group  Zone  revenue 
requirement  contained  within  the  open 
access  transmission  tariff  of  the 
Pennsylvania — New  Jersey — Maryland 
Interconnection  (P)M).  PPflkL  requests 
and  ^^fective  date  of  November  1. 1997. 
for  its  requested  change. 

PPftL  states  that  copies  of  this  filing 
have  been  served  on  the  P]M  Office  of 
Interconnection,  all  PJM  Regron^ 
Transmissfon  Owners,  and  the  public 
utility  commissions  of  all  states  in  the 
PJM  control  area. 

Any  person  desiring  to  be  heard  or  to 
protest  sudi  filing  shmild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Cotranission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
October  21, 1997.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD. 


Secretary. 

(FR  Doc.  97-27181  FUed  10-14-97;  8:45  am) 

BNXVIQ  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
'Commlaalon 

[Docket  No.  ER97-4830-0e0 
PPAL.  inc.;  Notice  of  Rling 

October  8, 1997. 

Take  notice  that  on  September  30, 
1997,  PP&L  Inc.  (formerly  known  as 
Pennsylvania  Power  ft  Light  Company) 
filed,  pursuant  to  Federal  Power  Act 
Section  205,  a  request  for  a  change  in 
the  PP&L  revenue  requirements  and 
transmission  service  rates  contained  in 
PP&L's  Open  Access  Transmission 
Tariff  (Tariff).  PP&L  requests  an 
effective  date  of  November  1 ,  1997.  for 
its  requested  changes. 

PP&L  states  that  copies  of  this  filing 
have  been  served  on  all  persons  that 
have  signed  service  agreements  under 
PP&L's  Tariff,  and  all  persons  on  the 
official  service  list  in  FERC  Docket  No. 
OA96-142-000  (the  docket  in  which 
PP&L  filed  its  Order  No.  888  Tariff  on 
July  9, 1996,  an  in  which  PP&L's 
transmission  and  ancillary  service  rates 
currently  are  being  litigated  before  a 
FERC  administrative  law  judge). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
October  21, 1997.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
tdten,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashdl. 
Secretary. 

(FR  Doc.  97-27183  Filed  10-14-97;  8:45  am] 
BNJJNQ  OOOe  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaaion 


pocket  No.  RP97-10»-00q 

Sabine  Pipe  Una  Company;  Nolioa  of 
Compliance  Riing 

October  8. 1997.     * 

Take  notice  that  on  October  6, 1997, 
Sabine  Pipe  Line  Company  (Sabine) - 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 .  the  following  revised  tariff  sheets 
proposed  to  be  effective  November  1 , 
1997: 

Substitute  Sbrth  Revised  Sheet  Na  20 
Substitute  Second  Revised  Sheet  Na  225 
Substitute  Third  Revised  Sheet  No.  297 

Sabine  states  that  the  filing  is  being 
made  to  comply  with  the  provisions  of 
Order  No.  587-C  issued  March  4, 1997. 
in  Docket  No.  RM96-1-004,  and  the 
Commission's  order  issued  June  18, 
1997  in  Docket  No.  RP97-109-004. 

Sabine  respectfully  requests  that  the 
Commission  grant  a  waiver  of  §  154.207 
of  its  regulations,  and  any  other  waivers 
that  may  be  necessary,  in  order  that  the 
tariff  sheets  listed  above  may  be  made 
effective  November  1. 1997. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  wit  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  Mrith  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  th^  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaahBll, 
Secretary. 

(FR  Doc.  97-27188  Filed  10-14-97;  8:4^  am] 
BiujNG  oooE  enr-ei-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Ragulatory 
Commiaaion 

[Dockal  No.  ER97-38S1-001] 

South  Carolina  Electric  and  Gaa 
Company;  Notice  of  FHing 

October  8, 1997. 

Take  notice  that  on  August  28, 1997. 
South  Carolina  Electric  and  Gas 
Company  tendered  for  filing  its  refund 
report  in  the  above-referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal ' 
Energy  Regulatory  Commission,  868 
First  Street.  NE.,  Washington.  DC  20426r- 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  21, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  piddic 
inspection. 
Loia  D.  CarfwU. 
Secretoiy. 

(FR  Doc  97-27177  Filed  10-14-97;  8:45  am] 
SMJJNO  COOS  STIT-OI-ai 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Ragulatory 
Commiaaion 

[Docket  No.  RP97-164-004 

Taxaa-Ohio  Pipelina.  Inc.;  Notica  of 
Compliance  Rling 

October  8, 1997. 

Take  notice  that  on  October  2, 1997. 
Texas-Ohio  Pipeline,  Inc.  (TOP), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
the  following  revised  tariff  sheets,  with 
a  proposed  effisctive  date  November  1, 
1997: 

Second  Reviaed  Sheet  No.  41 
First  Reviaed  Sheet  No.  54A 
First  Revised  Sheet  No.  57A 
First  Revised  Sheet  No.  78 

TOP  states  that  these  tariff  sheets  aie 
being  filed  to  comply  with  the  Letter 
Order  issued  June  30. 1997,  by  the 
Commission,  in  Docket  No.  RP97-164- 
002.  In  that  Letter  Order,  the 
Commission  had  preliminarily 
approved  pro  forma  sheets  filed  by  TOP 
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in  compliance  the  Commission's  Order 
No.  587-C,  subject  to  the  filing  of 
certain  revised  tariff  sheets  to  become 
efiiective  November  1. 1997. 

TOP  further  states  that  copies  of  this 
filing  have  been  served  on  TOP'S 
lurisdictional  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make' 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoktD.CmkM, 
Secretary. 

(FR  Doc.  97-27197  FUm)  10-14-97;  8:45  am] 
■UMQ  ooee  •nr-et-w 


DEPARTMENT  OF  ENERGY 

Fedarri  Energy  Regulatory 
Commission 

[Docket  Nee.  CP88-a01-oai  and  RPM-iez- 
ooq 

Transcontlnantal  Gas  Pfpa  Una 
Cocporatton;  Notlca  of  Annual  Cash- 
OutRsport 

October  8, 1997. 

Take  notice  that  on  September  25, 
1997,  Transcontinental  Gak  Pipe  Line 
Company  (Transco)  filed  its  annual 
report  of  cash-out  purchases  for  the 
period  August  1, 1996,  through  )uly  31, 
1997.  The  report  was  filed  to  comply 
with  the  cash-out  previsions  in  Section 
15  of  the  General  Terms  and  Conditions 
of  Transco's  FERC  Gas  Tariff. 

Pursuant  to  the  requirements  of  the 
Commission's  order  issued  December  3, 
1993,  in  Docket  No.  RP93-182-O02, 
Ttansco  also  submitted  a  summary  of 
activity  showing  the  vohimes  and 
amounts  paid  imder  each  Pipeline 
faiterconnect  Balancing  Agreement 
during  the  aforementioned  period. 

Transco  states  that  the  report  shovra 
that  for  the  annual  period  ending  July 
31. 1997,  Transco  had  a  net 
underrecovery  of  $6,128,461.  Transco 
has  carried  forward  a  net  underrecovery 
of  Si, 268.589  from  the  previous  twelve- 
month period.  This  results  in  a  net 
underrecovery  cash-out  balance  of 
$7,397,050  as  of  July  31, 1997.  Transco 
states  that  in  accordance  with  Section 


15  of  iu  tariff  it  vdll  carry  forward  such 
net  underrecovery  to  offset  any  net 
overrecovery  that  may  occur  in  future 
cash-out  periods. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  In  accordance  with  Sections 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  16,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoiaaCaakBU. 
Secretary. 

(FR  Doc.  97-27174  Filed  10-14-97;  8:45  ami 
mujm  coat  tm-m-m 


DEPARTMENT  OF  ENERGY 

Fadsral  Enargy  Regulatory 
Commisalon 

U-T  Offshore  Systanr.  Notica  of 
Proposed  Changes  In  FERC  Gas  Tariff 

October  8, 1997. 

Take  notice  that  on  October  2, 1997, 
U-T  Ofbhore  System  (U-TOS), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  following  tariff  sheet  to  be 
^ective  November  1, 1997: 

Third  Revised  Sheet  Na  46 
First  Revised  Sheet  No.  MA 
Second  Revised  Sheet  No.  67A 
Seventh  Revised  Sheet  No.  73 
Second  Revised  Sheet  No.  73A 
First  Revised  Sheet  No.  73B 

U-TOS  states  that  the  tariff  sheets  are 
filed  to  comply  with  the  Commission's 
directives  in  its  ^lne  13. 1997  and  July 
24, 1997  letter  orders  issued  letter  order 
in  the  captioned  proceedings  regarding 
Order  No.  587-C. 

U-TOS  furdier  states  that  copies  of 
the  filing  were  served  on  all  afracted 
entities. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
365.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  and 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Caahell, 

Secretary. 

IFR  Doc.  97-27191  Filed  10-14-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commission 

[Docket  Na  RP97-l6a-005] 

Westgas  Interstate,  Inc.;  Notica  of 
Complianca  Filing 

October  8. 1997. 

Take  notice  that  on  October  2, 1997, 
WestGas  Interstate.  Inc.  (WGI),  tendraed 
for  filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  a 
proposed  eSective  date  November  1, 
1997: 

Third  Revised  Sheet  No.  29 . 
First  Revised  Sheet  No.  4SA 
First  Revised  Sheet  No.  49A 
First  Revised  Sheet  No.  92 

WGI  states  that  these  tariff  sheets  are 
being  filed  to  comply  with  the  Letter 
Order  issued  September  22, 1997,  Office 
of  Pipeline  Regulation,  in  Docket  No. 
RP97-163-002.  In  that  Letter  Order,  the 
Director  had  preliminarily  approved  pro 
forma  sheets  filed  by  WGI  in 
compliance  with  the  Commission's 
Order  No.  587-C,  subject  to  the  filing  of 
certain  revised  tariff  sheets,  to  become 
efEsctive  November  1,  1997. 

WGI  further  states  that  copies  of  this 
filing  have  been  served  on  WGI's 
juriadictional  customers  and  interested 
state  cmnmissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Ragulations.  All  such  protests  must  be 
filml  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
piotestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LatoCCMkun. 
Secretary. 

IFR  Doc  97-27196  Filed  10-14-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 


P>ecket  Na  RP07-4O7-OO1] 

Williama  Natural  Gas  Company;  Notica 
of  Propoaad  Changes  hi  FERC  Gas 
Tariff 

October  8, 1997. 

Take  notice  that  on  October  3, 1997. 
William  Natural  Gas  Company  (WNG), 
tendered  for  filing  to  become  part  of  the 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  efiiectiye  date 
of  August  1. 1997: 

Substitute  First  Revised  Sheet  Nos.  8E  and  8F 

WNG  states  that  it  made  a  filing  in 
Docket  Nos.  RP97-407,  et  al..  on  July  1, 
1997  to  submit  its  third  quarts  1997 
report  of  take-or-pay  buyout,  buydown 
and  contract  reformation  costs  and  gas 
supply  related  transition  costs,  and  the 
application  or  distribution  of  those  costs 
and  refunds.  In  preparation  of  the  fourth 
quarter  report.  WNG  discovered  two 
new  firm  contracts  had  gone  into  effect 
on  July  1. 1997.  but  had  not  been 
finalized  when  the  third  qiiarter  report 
was  made. 

WNG  states  that  the  instant  filing  is 
being  made  to  revise  Schedule  4  of  the 
original  failing  to  reflect  the  new 
contracts.  All  other  aspects  of  WNG's 
July  1  filing  are  unchanged. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  statu 
commissions. 

Any  person  desiring  to  protest  this 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rides  and 
Regulations.  AU  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regidations.  Protests 
will  be  considered  by  the  Commission 
in  d^ermining  the  appropriate  ection  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  an  available  Car  public 
inspection  in  the  Public  R^erence 
Room. 

LaisD.C^Ml. 
Secretaiy. 

[FR  Doa  97-27199  Filed  10-14-97;  8:45  ml 
eaien  oooc  tnr-et-m 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commission 


[Docket  No.  EOM-1-000,  et  al.] 

KLT  Power  Inc.,  at  al.;  Eiactrtc  Ftala 
and  Corporata  Regulation  Rllngs 

October  8. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  KLT  Power  Inc. 

[Docket  No.  EG98-1-O0OI 

On  October  3.  1997.  KLT  Power  bic. 
(Applicant),  whose  business  address  is 
1201  Walnut.  Kansas  City,  MO  64106 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  intends,  directly  or 
indirecUy,  to  own  or  operate  all  or  part 
of  eligible  facilities,  including  without 
limitation  eligible  &cilities  located  in 
China.  Argentina.  India  and  the  United 
States. 

Conrunent  date:  October  29, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commiasion  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  United  States  Department  of 
Energy — Weetem  Area  Power 
Administration 

[Docket  No.  EF97-S01 1-000| 

Take  notice  that  on  September  23, 
1997.  the  Deputy  Secretary  of  the 
Departmoit  of  Energy  submitted  a 
request  for  final  confirmation  and 
approval  of  certain  rate  schedules  for 
the  Western  Aree  Power  Administration 
that  she  had  previously  confirmed  and 
approved  on  an  interim  basis,  to  be 
e£foctive  on  October  1, 1997.  The  rate 
schedides  are  Rate  Schedules  CV-F9, 
CV-FT3,  CV-NFT3,  CV-TPT4.  CV- 
NWTl,  CV-PSSl,  CV-RFSl,  CV-EIDl. 
CV-SFRl,  CV-SURl,  COTP-FTl.  and 
COTP-NFTl  for  the  Central  Valley 
Project  and  for  the  California-Oregon 
Transmissicm  Project   ' 

The  Deputy  Secretary  states  that  the 
rates  in  the  Rate  Schedules  CV-F9,  CV- 
FT3,  CV-NFT3.  CV-TPT4,  CV-NWTl. 
CV-PSSl.  CV-RFSl.  CV-EIDl.  CV- 
SPRl.  CV-SURl,  COTP-FTl.  and 
COTP-NFTl  will  be  in  efiisct  pending 
the  Federal  Energy  Regulatory 
Commission's  (FERC)  approval  of  these 
(V  of  substitute  rates  on  a  final  basis,  for 
the  period  from  October  1, 1997  to 
September  30, 2002. 


Comment  date:  October  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  ProMaik  Energy.  Inc. 

(Docket  Not.  ER97-70S-000  and  ERe7-4374- 
000) 

Take  notice  that  on  September  24, 
1997,  ProMark  Energy,  Inc.  moved  to 
withdraw  service  agreements  with 
PECO  Energy  Company  and  Long  Island 
Lighting  Company  filed  in  the 
referenced  dockets  on  August  13  and 
August  26. 1997,  respectively. 

Comment  date:  October  22, 1997.  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  KfidAmerician  Eneigy  CoaqMaqr 

[Docket  No.  £R97-29e4-000| 

Take  notice  that  on  September  26, 
1997,  MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue.  Des 
Moines,  Iowa  50303  tendered  for  filing 
an  amendment  to  its  initial  filing  in  tl^ 
proceeding  consisting  of  additional 
work  papen  intended  to  support  the 
computation  of  charges  for  direct 
assignment  facilities. 

MidAmerican  proposes  an  effective 
date  of  July  1, 1997,  for  both  the 
Agreement  and  the  Pint  Amendment 
which  have  been  filed  in  this 
proceeding  and  has  previously 
requested  a  waiver  of  the  Commission's 
60-day  notice  requirement 

Copies  of  the  filing  were  served  on  the 
City  of  Sergeent  Bluff,  Iowa. 

Comment  date:  October  22. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Columbus  Soathem  Power  Campaaj 

[Dodnt  No.  ER97-3213-a00l 

Take  notice  that  Columbus  Southern 
Power  Company  (CSP),  on  October  3, 
1997,  tendmed  for  filing  with  the 
Commission  an  amendm«it  to  its 
original  filing  dated  June  3, 1997,  es 
requested  by  the  Federal  Energy 
Regulatory  Commission  staff.  The  initial 
filing  included  a  Facilities  and 
Operations  Agreement  and  a  FaciUtiee 
Service  Agreement  between  CSP, 
Buckeye  Power,  Inc.  (Buckeye)  and 
Guernsey-Muskingum  Electric 
Cooperative.  Inc.  (GME).  GME  is  en 
Ohio  electricity  cooperative  and  a 
member  of  Buckeye  Power,  Inc. 

GME  has  requested  CSP  provide  a 
new  delivery  point  pursuant  to 
provisions  of  the  Power  Delivery 
Agreement  between  CSP.  Buckeye.  The 
Cincinnati  Gas  ft  Electric  Company,  Ute 
Dayton  Power  and  Light  Company, 
Monongahela  Power  Compcmy,  Gbio 
Power  Company  and  Toledo  Edison 
Company,  dated  January  1. 1968.  CSP 
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requests  so  effsctive  date  of  June  15, 
1997.  for  the  tendered  agreements. 

CSP  states  that  copies  of  its  filing 
were  served  upon  the  Guernsey- 
Muskingum  Electric  Cooperative,  Inc., 
Buckejre  Power.  Inc..  R&F  Coal 
Company  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  CoiMolidatad  Edison  Company  of 
New  York.  Inc. 

(Docket  No*.  ER97-3791-001  and  ER97- 
37*6-001 1 

Take  notice  that  on  September  26. 
1997.  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison),  tendered 
for  filing  with  the  Commission,  its 
Refund  Report  made  in  compliance  with 
the  Commission's  Order  issued  August 
29, 1997  in  the  above  referenced 
dockets. 

Con  Edison  states  that  on  September 
25, 1997,  refunds  were  sent  to  Long 
Island  Lighting  Company  and 
PanEnergy  Trading  and  Market  Services, 
LL.C.  The  refunds  included  interest 
through  September  20. 1997  in 
accordance  with  Section  35.19A  of  the 
Commission's  Regulations. 

Comment  date:  October  23. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  TIm  Detroit  Ediaon  Company 

[Dockst  Na  ER97-4110-O00| 

Take  notice  that  on  September  24, 
1997,  The  Detroit  Edison  Company  filed 
an  amendment  to  its  filing  in  the  above- 
referenced  docket 

Comment  date:  October  22. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Entergy  Services,  Inc. 

(Oockat  No.  ER97-4151-000I 

Take  notice  that  on  September  30, 
1997,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy  Gulf 
States,  Inc.  (Entergy  Gulf),  tendered  for 
filing  an  amendment  to  its  August  1 1 , 
1997,  filing  in  this  dockst 

Comment  date:  October  23. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Gfeveland  Electric  Ilhuninating 
C— |iany  and  Tlw  Toledo  Edison 


(Docket  Na  ERa7-«15«-000l 

Take  notice  that  on  September  25, 
1997,  the  Centerior  Service  Company  as 
Agent  for  the  Cleveland  Electric 
Illuminating  Company  and  The  Toledo 
Edison  Company  filed  amended  Service 
Agreements,  in  the  above  referenced 


docket,  to  provide  Non-Firm  Point-to- 
Point  Transmission  Service  for 
American  Electric  Power.  AES  Power. 
Incorporated,  Cinergy  Services, 
Incorporated,  Engage  Energy 
Incorporated,  Noram  Energy  Services, 
snd  Pacificorp  Power  Marketing,  the 
Transmission  Customers.  Services  are 
being  provided  under  the  Centerior 
Open  Access  Transmission  Tariff 
submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-204-000.  The 
proposed  effective  date  under  the 
Service  Agreements  is  August  12. 1997. 

Comment  date:  October  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Detroit  Edison  Company 

[Docket  No.  ER97-4406-O00) 

Take  notice  that  on  September  29, 
1997.  The  Detroit  Edison  Company  filed 
an  amendment  in  the  above- referenced 
docket 

Comment  date:  October  23,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Tlw  Detroit  Edison  Company 

[Docket  No.  ER97-4409-000| 

Take  notice  that  on  September  29. 
1997,  The  Detroit  Edison  Company  filed 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  October  23,  1997.  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  The  Detroit  Ediaon  Company 

[Dockst  No.  ER97-441 1-000) 

Take  notice  that  on  September  29. 
1997,  The  Detroit  Edison  Company  filed 
an  amendment  to  its  filing  in  the  above- 
referenced  docket 

Comment  date:  October  23, 1997,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  American  Electric  Power  Company 

[Docket  Na  ER97-4537-0001 

Take  notice  that  on  October  3,  1997, 
American  Electric  Power  Company 
tendered  for  filing  an  amended  Notice  of 
Termination  in  the  above-referenced 
docket. 

Conunent  date:  October  22,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Sonthem  Conqiany  Semices 

[Docket  No.  ER97-M35-O00) 

Take  notice  that  on  September  16, 
1997,  Southern  Company  Services,  Inc. 
(SCS),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Powrer  Company. 
Mississippi  Power  Company,  and 


Savannah  Electric  and  Powar  Company 
(collectively  referred  to  as  the  Operating 
Companies)  filed  four  (4)  service 
agreements  for  short-term  firm  point-to- 
point  transmission  service  under  Part  II 
of  the  Open  Access  Transmission  Tariff 
of  Southern  Companies.  Two  (2)  of 
those  agreements  are  between  SCS,  as 
agent  for  Southern  Companies,  and 
Electric  Clearinghouse,  Inc.  The  other 
two  (2)  agreements  are  between  SCS,  as 
agent  for  the  OperaGng  Companies,  and 
(i)  Entergy  Services,  Inc.,  and  (ii)  Sonat 
Power  Marketing,  L.P.  In  addition,  SCS, 
as  agent  for  the  Operating  Companies, 
also  filed  Notice  of  Cancellation  for 
those  service  agreements,  which 
agreements  were  for  daily  transmission 
service. 

Comment  date:  October  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  MidAmerican  Enei^  Company 

[Docket  No.  ER97-4677-0001 

Take  notice  that  on  September  19, 
1997,  MidAmerican  Energy  Company 
(MidAmerican)  filed  with  the 
Commission  a  Notice  of  Cancellation 
punuant  to  §  35.15  of  the  Comniission's 
Regulations.  MidAmerican  states  that 
the  rate  schedules  to  be  canceled 
effective  as  of  11:59  p.m.  on  July  31, 
1997  are  as  follows: 

1.  Full  Requirements  Power 
Agreement  dated  September  9, 1987, 
between  Iowa  Public  Service  Company 
(a  predecessor  company  of 
MidAmerican)  and  City  of  Rockford, 
Iowa.  This  Full  Requirements  Power 
Agreement  has  been  designated  as 
MidAmerican  Rate  Schedule  Electric 
Tariff  No.  7,  Service  Agreement  No.  8. 

MidAmerican  requests  a  waiver  of 
§35.15  to  the  extent  that  this  Notice  of 
Cancellation  has  not  been  filed  within 
the  time  required  by  such  section. 
MidAmerican  states  that  this  Notice  of 
Cancellation  was  not  filed  earlier 
because  the  termination  of  the 
agreement  identified  in  the  Notice  of 
Cancellation  was  subject  to  the  City's 
execution  of  a  contract  v^th  another 
supplier  to  serve  the  City's  capacity  and 
energy  needs.  The  City  began  recmving 
service  from  another  supplier  on  August 
1. 1997. 

MidAmerican  has  mailed  a  copy  of 
this  filing  to  City  of  Rockford.  LA,  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  October  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Illinois  Power  Company 

(Docket  No.  ER97-4678-0001 

Take  notice  that  on  September  19. 
1997,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
PPG  Industries,  Inc.,  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  an  based  on  the  Form  of 
Siervice  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  September  15, 1997. 

Comment  date:  October  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Illinois  Power  Company 

[Dodaat  No.  ER97-«e79-000l 

Take  notice  that  on  September  19, 
1997,  Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Virginia  Electric  and 
Power  Company  will  take  transmission 
service  pursuant  to  its  open  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  September  15, 1997. 

Conunent  date:  (Jctober  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Star^iill  Energy  Corp. 

(Docket  No.  ER97-468O-0O01 

Take  notice  that  on  September  19. 
1997,  Starghill  Energy  Corp.  (Starghill), 
petitioned  the  Commission  for 
acceptance  of  Starghill's  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Starghill,  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Starghill,  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Starghill,  is  a  Michigan, 
Corporation  which  markets  natural  gas, 
designs  and  constructs  natural  gas  refuel 
stations  and  converts  vehicles  to  operate 
on  natural  gas  and  propane. 

Comment  date:  (Jctooer  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Union  Electric  Company 

[Docket  No.  ER97-4681-000] 

Take  notice  that  on  September  19, 
1997,  Union  Electric  Company  (UE), 
tendered  for  filing  Service  Agreements 


for  Firm  Point-to-Point  Transmission 
Services  between  UE  and  LG&E  Energy 
Marketing  Inc.,  MidAmerican  Energy 
Company  and  Western  Resources.  UE 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  UE  to  provide 
transmission  service  to  the  parties 
pursuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  (Docket  No. 
OAg6-50. 

Comment  date:  October  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Sonthera  Califemia  Ediaon 
Co^^Mny 

(Docket  No.  ER97-4e82-000] 

Take  notice  that  on  September  19, 
1997,  Southern  California  Edison 
Company  (Edison),  tendered  for  filing 
the  Edison- Vernon  1997  Restructuring 
Agreement  (Restructuring  Agreement) 
between  Edison  and  the  City  of  Vernon, 
California  (Vernon),  and  a  Notice  of 
Cancellation  of  various  agreements  and 
rate  schedules  applicable  to  Vernon. 
Included  in  the  Restructuring 
Agreement  as  Appendices  C,  D,  E,  and 
F  are:  Amendment  No.  1  to  the  Edison- 
Vemon  FTS  Agreement,  Amendment 
No.  2  to  the  EcUson- Vernon  Mead  FTS 
Agreement,  Amendment  No.  1  to  the 
Emson- Vernon  Victorville-Lugo  FTS 
Agreement,  and  the  Laguna  Bell-Vernon 
Interconnection  Service  Agreement 

The  Restructuring  Agreement, 
including  all  of  its  Appendices,  are  the 
result  of  negotiations  between  Edison 
and  Vernon  to  modify  existing  contracts 
to  accommodate  the  emerging 
Independent  System  Operator/Power 
Exchange  market  structure.  The 
Restructuring  Agreement  significantly 
simplifies  the  existing  operational 
arrangements  between  Edison  and 
Vernon.  In  addition,  the  Restructuring 
Agreement  provides  for  cancellation  of 
all  existing  bimdled  service 
arrangements  and  obligations  between 
Edison  and  Vernon. 

Copies  of  this  filing  were  served  upon 
the  Ftiblic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  October  22, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Ohio  Edison  Companjr; 
Pennsylvania  Power  Company 

[Docket  No.  ER97-4683-0001 

Take  notice  that  on  September  19, 
1997,  Ohio  Edison  Company  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service  with  Morgan 
Stanley  Capitol  Group,  Inc.,  Virginia 


Electric  and  Power  Company,  and  Ohio 
Edison  Company  punuant  to  Ohio 
Edison's  Open  Access  Tariff.  These 
Service  A^eements  vriil  enable  the 
parties  to  obtain  Non-Firm  Point-to- 
Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff 
Comment  date:  October  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Ohio  Edison  Compmnj  and 
Pfansylrania  Power  Company 

[Docket  No.  ER97-4684-000) 

Take  notice  that  on  September  19, 
1997,  Ohio  Edison  Company  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  Northeast 
Utilities  Service  Company  under  Ohio 
Edison's  Power  Sales  Tariff.  This  filing 
is  made  pursuant  to  Section  205  of  the 
Federal  Power  Act 

Comment  date:  October  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Columbus  Sootbem  Power 
Cmnpany 

[Docket  No.  ER97-4685-0001 

Take  notice  that  on  September  19. 
1997,  Columbus  Southern  Power 
Company  (CSP),  tendered  for  filing  with 
the  Commission  a  Letter  Agreement 
dated  August  6, 1997,  between  CSP, 
Buckeye  Power,  Inc.  (Buckeye),  and 
South  Central  Power  Cooperative  (SCP). 
SCP  is  an  Ohio  electricity  cooperative 
and  a  member  of  Buckeye  Power,  Inc. 

SCP  has  requested  CSP  provide  a  new 
delivery  point  pursuant  to  provisions  of 
the  Power  Delivery  Agreement  between 
CSP,  Buckeye,  The  Cincinnati  Gas  & 
Electric  Company,  The  Dayton  Power 
and  Light  Company,  Monongahela 
Power  Company,  Ohio  Power  ComfMny 
and  Toledo  Edison  Company,  dated 
January  1, 1968. 

CSP  states  that  copies  of  its  filing 
were  served  upon  the  South  Centred 
Power  Cooperative,  Buckeye  Power. 
Inc.,  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Atlantic  City  Electric  Company 

(Docket  No.  ER97-4686-000] 

Take  notice  that  on  September  19, 
1997,  Atlantic  City  Electric  Company 
(Atlantic  Electric),  tendered  for  filing  a 
service  agreement  under  which  Atlantic 
Electric  will  sell  capacity  and  energy  to 
American  Electric  Power  Company,  Inc., 
(AEP)  under  Atlantic  Electric 's  market- 
based  rate  sales  tariff.  Atlantic  Electric 
requests  the  agreement  be  accepted  to 
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become  effective  on  September  16, 
1997. 

Atlantic  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  AEP. 

Comment  date:  October  22,  1997,  in 
accordance'  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Orange  and  Rockland  Utilitiea,  Inc. 

[Dockflt  No.  ER97-4687-000I 

Take  notice  that  on  September  19,     , 
1997.  Orange  and  Rockland  Utilities. 
Inc.  (O&R),  tendered  for  filing  pursuant 
to  Part  35  of  the  Federal  Energy 
Regulatory  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  Part'35, 
a  swice  agreement  under  which  O&R 
will  provide  capacity  and/or  energy  to 
PacifiCorp  Power  Marketing,  Inc. 
(PacifiCorp). 

O&R  requests  waiver  of  the  notice 
requirement  so  that  the  service 
agreement  with  Central  Maine  becomes 
efEsctive  as  of  September  18,  1997. 

OftR  has  served  copies  of  the  filing  on 
The  New  York  State  Public  Sovica 
Commission  and  PacifiCorp. 

Comment  date:  October  22. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  6f  this  notice. 

2*.  Ariaona  PoUic  S«rrk»  Company 

(DockBt  No.  ER97-Mm-000l 

Take  notice  that  on  September  22, 
1997,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  Service 
Agreements  undw  APS'  FERC  Electric 
Tariff,  Ori^Jial  Volume  No.  3  with  City 
of  Burbank.  Morgan  Stanley  Capital 
Group  Inc..  and  Tractabel  Energy 
Marketing,  Inc. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation 
Commission,  City  of  Biubank.  Morgan 
Stanley  Capital  Group  Inc.,  and 
Tractabel  Energy  Marketing,  Inc. 

Commmtt  dale:  October  22. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  Arizona  Public  Serrice  Company  1.  Pacific  Gas  and  Electric  Company 


27.  AriaHM  Poyic  Sarrioe  Coi^pany 

(Docket  No.  ER97-4689-000| 

Take  notice  that  on  September  22. 
1997,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  under 
APS'  Open  Acceee  Transmission  Tariff 
with  Delhi  Energy  Services,  Inc. 

A  copy  of  this  filing  has  been  served 
on  Delhi  Energy  Services,  Inc.,  and  the 
Arizona  Corporation  Commission. 

Comment  date:  October  22,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


(Docket  No.  £R9  7-4890-000] 

Take  notice  that  on  September  22, 
1997.  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  a  Service 
Agreement  to  provide  umbrella  short- 
term  Firm  Point-to-Point  Transmission 
Service  under  APS'  Open  Access 
Transmission  Tariff  with  Delhi  Energy 
Services,  Inc. 

A  copy  of  this  filing  has  been  served 
on  Delhi  Energy  Services,  Inc.,  and  the 
Arizona  Corporation  Commission. 

Comment  aate:  October  22. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  PSI  Eneigy,  Inc. 

(Docket  No.  FA96-61-001I 

Take  notice  that  on  September  17, 
1997,  PSI  Energy.  Inc.,  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket 

Comment  date:  October  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
detwmining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loii  0.  rseheil 
Secrataiy 

(FR  Doc  97-27244  Piled  1&-14-97;  8:45  am) 
I  oooE  cnr-ot-^ 


DEPARTMENT  OF  ENERGY 

FwlarsI  Enwyy  Rsyulatofy 
ComniltBlon 

[Dectal  No.  EC97-69-000,  ellU 

Pacific  Qas  mn6  Etoctric  Company,  et 
aLi  Elactftc  Rata  and  Cofpocala 
Raguialion  FMnga 

October  7, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


[Docket  No.  EC97-59-000I 

Take  notice  that  on  September  29, 
1997,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  acceptance  of  this 
filing  an  Application  by  and  between 
PG&E  and  the  Modesto  Irrigation 
District  (MID)  entitied  "Pacific  Gas  and 
Electric  Company's  Application  for 
Authorization  for  the  Sale  of 
Transmisuon  Facilities  to  Modesto 
Irrigation  District." 

Tne  Application  was  entered  into  for 
the  purpose  of  PG&E's  sale  of  certain 
FERC-jurisdictional  transmission 
facilities  to  MID.  These  fiacilities  have 
an  original  cost  of  $547,405. 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission,  MID  and  Destec  Power 
Services. 

Cominenf  date:  November  13, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Lake  Benton  Power  Partners  LLC 

(Docket  No.  EG97-86-000) 

On  September  30. 1997,  Lake  Benton 
Power  Partners  LLC.  13000  Jameson 
Road,  Tehachapi.  California  93561.  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Lake  Benton  Power  Partners  LLC  is  ui 
indirect  subsidiary  company  of  Enron 
Corp.  Lake  Benton  Power  Partners  LLC 
will  build  and  own  a  wind  ttubine 
generation  facility  (the  Lake  Benton 
Facility)  near  Lake  Benton,  Miimesota. 
The  Lake  Benton  Facility  will  consist  of 
approximately  143  wind  turbines,  mth 
an  aggregate  nameplate  capacity  of 
107.25  megawatts.  Electric  energy 
produced  by  the  Lake  Benton  Facility 
will  be  sold  to  Northern  States  Power 
Company. 

Ccuninent  date:  October  28. 1997,  in , 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  of  the  application. 

3.  Northern  Statae  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-t641-000| 

Take  notice  that  on  September  17. 
1997,  Northern  States  Power  Compuy 
(Minnesota)(NSP),  tendered  for  filing  a 
Short-Term  Firm  Transmission  Service 
Agreement  between  NSP  and  NSP- 
Wholesale. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  August 
26, 1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
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order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  October  21.  1997.  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Tucson  Electric  Power  Company 

(Docket  No.  ER97-4643-000i 

Take  notice  that  on  September  17, 
1997,  Tucson  Electric  Power  Company 
(TEP),  tendered  for  filing  two  (2)  service 
agreements  for  firm  point-to-point 
transmission  service  under  Part  II  of  its 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  OA96-1 40-000.  TEP 
requests  waiver  of  notice  to  permit  the 
service  agreements  to  become  effective 
as  of  the  earliest  date  service 
commenced  under  these  agreements. 
The  service  agreements  are  as  follows: 

1.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing,  Inc.  dated 
August  28, 1997.  Service  under  this 
agreement  commenced  on  August  19, 
1997. 

2.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  Mrith 
Enron  Power  Mariseting,  Inc.,  dated 
September  4, 1997.  Service  under  this 
agreement  ctmunenced  on  August  26, 
1997. 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Texas  UtiUtias  ElM:tric  Company 

(Docket  No.  ER97-4644-000J 

Take  notice  that  on  September  17. 
1997,  Texas  Utilities  Electric  Company 
(TU  Electric),  tendered  for  filing  an 
executed  transmission  service 
agreement  (TSA)  with  The  AC  Power 
Group  for  certain  Economy  Energy 
Transmission  Service  transactions 
under  TU  Electrics  Tariff  for 
Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 

TU  Electric  requests  an  effective  date 
for  the  TSA  that  will  permit  it  to 
become  effective  on  or  before  the  service 
commencement  date  under  the  TSA. 
Accordingly,  TU  Electric  seeks  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  The  AC  Power  Croup,  as  well 
as  the  Public  Utility  Commission  of 
Texas. 

Conunent  date:  October  21, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Maine  Electric  Power  Compaiqr 

[Docket  No.  ER97-4645-000] 

Take  notice  that  on  September  17, 
1997,  Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Short-Term  FiAn  Point-to- 


Point  Transmission  service  entered  into 
with  Tractebel  Energy  Marketing,  Inc. 
Service  will  be  provided  pursuant  to 
MEPCO's  Open  Access  Transmission 
Tariff,  designated  rate  schedule 
MEPCO— FERC  Electric  Tariff,  Original 
Volume  No.  1.  as  supplemented. 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER9 7-4647-000) 

Take  notice  that  on  Septeiober  18. 
1997,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
with  NCEMC  under  the  Open  Access 
Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9, 1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  firm  point- 
to-point  service  to  the  Transmission 
Customv  as  agreed  to  by  the  parties 
under  the  rates,  terms  and  conditions  of 
■  the  Open  Access  Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Alabama  Power  ConqMiqr 

(Docket  No.  ER97-4648-00Oi 

Take  notice  that  on  September  18, 
1997,  Southern  Company  Services,  Inc., 
as  agent  for  Alabama  Power  Company 
(APCo).  tendered  for  filing  a 
Transmission  Service  Delivery  Point 
Agreement  dated  April  8, 1997,  which 
reflects  the  revised  delivery  point 
voltage  levels  of  service  to  Central 
Alabama  Electric  Cooperative.  This 
delivery  p>oint  will  be  served  under  the 
terms  and  conditions  of  the  Agreement 
for  Transmission  Service  to  Distribution 
Cooperative  Member  of  Alabama 
Electric  Cooperative,  Inc.,  dated  August 
28, 1980  (designed  FERC  Rate  Schedide 
No.  147).  The  parties  request  an 
efiisctive  date  of  October  1, 1997. 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Alabama  Power  Company 

(Docket  No.  ER87-4«49-000) 

Take  notice  that  on  September  18. 
1997,  Southern  Company  Services,  Inc., 
as  agent  for  Alabama  Power  Company 
(APCo),  tendered  for  filing  a 
"Transmission  Service  Delivery  Point 
Agreement  dated  April  8, 1997.  which 
reflects  the  revised  delivery  point 


voltage  levels  of  service  to  Dixie  Electric 
Cooperative.  This  delivery  point  will  be 
served  under  the  terms  and  conditions 
of  the  Agreement  for  Transmission 
Service  to  Distribution  Cooperative 
Member  of  Alabama  Electric 
Cooperative.  Inc.,  dated  August  28. 1980 
(designed  FERC  Rate  Schedule  No.  147). 
The  parties  request  an  effective  date  of 
October  1, 1997. 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraphs 
at  the  end  of  this  notice. 

10.  Alabama  Power  Company 

(Docket  No.  ER97-465O-000) 

Take  notice  that  on  September  18. 
1997.  Southon  Company  Services,  Inc., 
as  agent  for  Alabama  Power  Company 
(APCo),  tendered  for  filing  a 
Transmission  Service  Delivery  Point 
Agreement  dated  April  8, 1997,  which 
reflects  the  revised  delivery  point 
voltage  levels  of  service  to  Pioneer 
Electric  Cooperative.  This  delivery  point 
will  he  served  under  the  terms  and 
conditions  of  the  Agreement  for 
Transmission  Service  to  E>istribution 
Cooperative  Member  of  Alabama 
Electric  Cooperative,  Inc.,  dated  August 
28, 1980  (designed  FERC  Rate  Schedule 
No.  147).  The  parties  request  an 
effective  date  of  October  1, 1997. 

Comment  date:  Octobw  21.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Virginia  Electric  and  Pmver 
Company 

(Docket  No.  ERB7-46S1-000] 

Take  notice  that  on  September  18. 
1997,  Virginia  Electric  and  Poww 
Company  (Virginia  Power),  tendered  far 
filing  a  Service  Agreement  between 
Virginia  Electric  and  Power  Company . 
and  Minnesota  Power  and  Li^t 
Company  luider  the  Power  Sales  Tariff 
to  Eligible  Purchasers  dated  May  27, 
1994,  as  revised  on  December  31, 1996. 
Under  the  tendered  Service  Agreements 
Virginia  Power  agrees  to  provide 
services  to  Miimesota  Power  and  Light 
Company  umder  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Sdiedules  induded  in  the  Power  Sales 
Tariff 

Copies  of  the  filing  were  served  upon 
the  Miimesota  Public  Utilities 
Commission,  the  Virginia  State 
Corporation  Commission,  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragmph  E 
at  the  end  of  this  notice. 
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12.  Viifinia  Electric  and  Power 
Company 

(Docket  No.  ER97-4655-000) 

Take  notice  that  on  September  18, 
1997,  Virginia  Electric  and  Power 
Company  (Viipnia  Power),  tendered  for 
filing  Service  Agreements  for  Non-Firm 
Point-to-Point  Transmission  Service 
with  NorAm  Energy  Services,  Inc., 
Entergy  Power  Marketing  Corp.,  Delhi 
Energy  Services,  hic.,  Florida  Power 
Corporation.  Miimesota  Power  ft  Light 
Company  and  NCEMC  under  the  Open 
Access  Transmission  Tariff  to  Eligible 
Purchasers  dated  July  9, 1996.  Under 
the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  as  agreed  to  by 
the  pcuties  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
,  .Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Florida  Public  Service  Commission, 
the  Minnesota  Public  Utilities 
Commission,  the  Virginia  State 
Corporation  Commission,  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cammonweahli  Edison  Company 

(Dockat  No.  ER97-4656-000I 

Take  notice  that  on  September  18. 
1997,  Comironwealth  Edison  Company 
(Com£d)  subciitted  for  filing  a  Snort- 
Tenn  Firm  Service  Agreement  with 
Illinois  Municipal  Electric  Agency 
(IMEA),  a  Non-Firm  Service  Agreement 
with  QST  Energy  Trading  (QST),  a  Non- 
Firm  Service  Agreement  with  Northeast 
Utilities  (Northeast),  a  Non-Firm  Service 
Agreement  with  IMEA,  and  a  Non-Firm 
Service  Agreement  with  ProLiance 
Energy,  LLC  (ProLiance).  under  the 
terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATT). 

ComEd  also  submitted  for  filing  a 
revised  Index  of  Customers  reflecting 
the  addition  of  the  five  new  customers 
and  a  name  change  for  cxurent 
customer,  Koch  Power  Services,  Inc. 
Koch  Power  Services.  Inc.,  has  been 
renamed  Koch  Energy  Trading,  Inc. 

ComEd  requests  various  effective 
dates  for  the  service  agreements,  and 
accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  upon  IMEA, 
QST,  Northeast,  ProLiance,  Koch  Energy 
Trading.  Inc.,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  October  21, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Wisconsin  Electric  Power  Co. 

rOocket  No.  ER97-46S7-<Xm] 

Take  notice  that  on  September  18, 
1997,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  an  electric  service  agreement 
imder  its  Coordination  Sales  Tariff 
(FERC  Electric  Tariff.  Original  Volume 
No.  2).  Wisconsin  Electric  respectfully 
requests  an  effective  date  September  1 , 
1997.  Wisconsin  Electric  is  authorized 
to  state  that  Wheeled  Electric  Powot 
Ccunpany  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  Wheeled  Electric  Power  Company, 
the  Michigan  Public  Service 
Commission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Maine  Electric  Power  Company  Inc. 

(Dockat  No.  ER97-t658-000l 

Take  nodce  that  on  September  18. 
1997.  Maine  Electric  Power  Company, 
Inc.  (MEPCO),  tendered  for  filing  a 
service  agreement  for  Long-Term  Firm 
Point-to-Point  Transmission  service 
entered  into  with  Northeast  Utilities 
Service  Company.  Service  will  be 
provided  pursuant  to  MEPCO's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  MEPCO— FERC  Electric 
Tariff,  Original  Volume  No.  1,  as 
supplemented. 

Comment  date:  October  21, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Cinergy  Services,  Inc. 

(Docket  No.  ERg7-«65»-000] 

Take  notice  that  on  September  18. 
1997.  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Morgan  Stanley  Capital  Group  Inc. 
(Morgan  Stanley). 

Cinergy  and  Morgan  Stanley  are 
requesting  an  effiective  date  of  August 
19, 1997. 

Comment  date:  October  21, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Cinergy  SenricaB,  Inc. 

iDocket  No.  ER97-466O-000I 

Take  notice  that  on  September  18, 
1997,  Cinoigy  Services,  Inc.  (Cinergy). 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
ProLiance  Energy,  LLC  (ProLiance). 


Cinergy  and  ProLiance  are  requesting 
an  effective  date  of  September  IS,  1997. 

Comment  date;  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-4661-O00I 

Take  notice  that  on  September  18. 
1997,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Qnergy  and 
ProLiance  Energy.  LLC  (ProLiance). 

Cinergy  and  ProLiance  are  requesting 
an  effiective  date  of  September  15. 1997. 

Comment  date:  October  21.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-4662-O00I 

Take  notice  that  on  September  18. 
1997.  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  August  1, 1997 
between  Cinergy,  OG&E,  PSI  and 
Constellation  Power  Source,  Inc. 
(Constellation). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Ciner^  and  Constellation: 

11.  Exhibit  A — Power  Sale*  by  Coostellatioa 

12.  Exhibit  B— Power  Sales  by  Cineigy 

Cinergy  and  Constellation  have 
requested  an  effective  date  of  one  day 
after  this  initial  filing  of  the  Interchange 
Agreement. 

Copies  of  the  filing  were  served  on 
Constellation  Power  Source,  Inc.,  the 
Public  Service  Commission  of 
Maryland,  the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noflce. 

20.  Additional  Signatory  to  PJM  . 
Interconnection,  L.L.C.  Operating 
Agreement 

(Docket  No.  ER9  7-4664-000] 

Take  notice  that  on  September  18, 
1997,  the  PJM  Intercoimection,  L.L.C. 
(PJM),  filed  on  behalf  of  the  Members  of 
the  LLC,  membership  application  of 
Eastern  Power  Distribution,  Inc.,  and 
South  Carolina  Electric  &  Gas  Company. 
PJM  requests  an  effective  date  of 
September  18, 1997. 

Ckjmment  date:  October  21, 1997.  in 
accordance  with  Standard  Pamgraph  E 
at  the  end  of  this  notice.    ' 
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21.  aneigj  Senrices,  Inc. 

(Docket  Na  ER97-4665-000) 

Take  notice  that  on  September  18. 
1997.  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  ft  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  an  Interchange 
Agreement,  dated  Jtily  1. 1997,  between 
Cinergy.  CG&E,  PSI  and  Eastern  Power 
Distribution,  hic.  (EPDI). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  EPDL 

1.  Exhibit  A— Power  Sales  by  EPDI 

2.  Exhibit  B'-Powor  Sales  by  Cineigy 

Cinergy  and  EPDI  have  requested  an 
eCbctive  date  of  one  day  after  this  initial 
filing  of  the  Interchange  Agreement 

Copies  of  the  filing  were  served  on 
Eastern  Power  Distribution.  Inc.,  the 
Virginia  State  Corporation  Commission, 
the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Conunission  of  Ohio  and  the  Indiana 
Utility  Regxdatory  Commission. 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Carolina  Power  &  Light  Canq»any 

(Docket  No.  ER97-^1666-000] 

Take  notice  that  on  September  18, 
1997,  Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customer:  Florida  Power 
Corporation.  Service  to  the  Eligible 
CustomOT  will  be  in  accordance  with  the 
terms  and  conditions  of  Carolina  Power 
&  Light  Company's  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Coounent  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2a.PadfiCorp 

(Docket  Na  ERg7-4667-000) 

Take  notice  that  on  September  22, 
1997,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Service  Agreement  with  Public  Utility 
District  No.  1  of  Cowlitz  County 
(Cowlitz)  under  PacifiCorp's  FERC 
Electric  Tariff,  Original  Volume  No.  12. 

Copies  of  this  wmg  were  supplied  to 
Cowlitz,  the  Public  Utility  Commission 
of  Oregon  and  the  Washington  Utilities 
and  Transportation  CommissioiL 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 


Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-ei22 
(9600  baud,  8  bits,  no  parity.  1  stop  bit). 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Boston  Edison  Company 

(Dodcet  No.  ERg7-«66»-O00) 

Take  notice  that  on  September  18, 
1997,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  under  Original  Volume  No. 
B,  FERC  Order  No.  888  Tariff  (Tariff)  for 
NP  Energy  Inc..  (NP  Energy).  Boston 
Edison  requests  that  the  Service 
Agreement  become  efiiactive  as  of 
August  1. 1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  NP  Energy  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Honston  I-ighting  ft  Power  Conqiany 

(Docket  No.  ER97-4670-0001 

Take  notice  that  on  September  17, 
1997.  Houston  Lighting  &  Power 
Company  (HL&P),  tendered  for  filing  an 
executed  transmission  service 
agreement  (TSA)  with  NP  Energy,  Inc., 
(NP  Energy)  for  Non-Firm  Transmission 
Service  imder  HL&Fs  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  1, 
for  Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 
HL&P  has  requested  an  effiective  date  of 
September  17, 1997. 

Copies  of  the  filing  were  served  on  NP 
Energy  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  October  21, 1997.  in 
accordance  mth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Central  nUniris  Light  Company 

(Docket  No.  ER97-4«71-000| 

Take  notice  that  on  September  19, 
1997.  Central  Illinois  Li^t  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61202,  tendered  for  filing  with 
the  Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  and  service  agreement  for  one 
new  customer,  Southern  Energy  Trading 
and  Marketing,  Inc. 

QLCO  requested  an  efiisctive  date  of 
September  15. 1997. 

Copies  of  the  filing  were  served  on  the 
affected  ctistomer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  October  21, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


27.  Nwdwra  Indiana  Public  Service 
CoaqMBy 

(Docket  No.  ER97-4672-0001 

Take  notice  that  on  September  19. 
1997.  Northern  Indiana  Public  Swvices 
Company  (h^irthero).  filed  a  Network 
Integration  Transmission  Service 
Agreement  purauant  to  its  Open  Access 
Transmission  Tariff  and  a  Sovice 
Agreement  pursuant  to  its  Power  Sales 
Tariff  with  the  Town  of  Argos.  Indiana. 

Copies  of  this  filing  have  been  sent  to 
the  Town  of  Argos.  to  the  Indiana 
Utility  Regulatory  Commission,  and  to 
the  Indiana  Office  of  Utility  Consumer 
Counselor. 

Comment  date:  October  21. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Union  Electiic  Company 

(Docket  No.  ER97-4673-0001 

Take  notice  that  on  September  19, 
1997,  Union  Electric  Company  (UE), 
tendered  for  filing  Service  Agreements 
for  Non-Firm  Point-to-Point 
Transmissicm  Services  between  UE  and 
Commonwealth  Edison  Company  and 
LG&E  Energy  Marketing  Inc.  UE  asserts 
that  the  purpose  of  the  Agreements  is  to 
permit  UE  to  provide  transmission 
service  to  the  parties  pursuant  to  UE's 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  OA9&-50. 

Comment  date:  October  21, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Union  Electric  Conq»any 

(Docket  No.  ERg7-4674-000) 

Take  notice  that  on  September  19, 
1997.  Union  Electric  Company  (UE), 
tendered  for  filing  Service  Araeements 
for  Market  Based  Rate  Power  Sales 
between  UE  and  LG&E  Energy 
Marketing  Inc.  (LG&E).  UE  asserts  that 
the  purpose  of  the  Agreement  is  to 
permit  UE  to  make  sales  of  capacity  and 
energy  at  market  based  rates  to  LG&E 
pursuant  to  UFs  Market  Based  Rata     « 
Power  Sales  Tariff  filed  in  Dockat  No. 
ER97-3664-O00. 

Comment  date:  October  21, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Ni^ara  Mohawk  Puw 
Corporation 

(Docket  Na  ER97-4675-00Q4 

Take  notice  that  on  September  19, 
1997.  Niagara  Mohawk  Power 
Corporation  (NMPC),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  executed  Transmission 
Service  Agreement  between  NMPC  and 
Strategic  &iergy  Limited,  lliis 
Transmission  Service  Agreement 
specifies  that  Strat^c  Energy  Limited 
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has  ftigned  on  to  and  has  agreed  to  the 
terms  and  conditions  of  NMPC's  Open 
Access  Transmission  TarifF  as  filed  in 
Docket  No.  OA96- 194-000.  This  Tariff, 
filed  with  FERC  on  July  9. 1996.  vnll 
allow  NMPC  and  Strategic  Energy 
Limited  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
Cor  Strategic  Energy  Limited  as  the 
parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
September  12. 1997.  NMPC  has 
requested  waiver  of  the  notice 
requirements  for  good  cause  showm. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Strategic  Energy 
Limited. 

Comment  date:  October  21, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Interstate  Power  Company 

(Docket  No.  ER97-«67e-000| 

Take  notice  that  on  September  19. 
1997.  biterstate  Power  Company  (IPW). 
tendered  for  filing  a  Network 
Transmission  Service  Agreement 
between  IPW  and  Wisconsin  Power  and 
Light  (WPL).  Under  the  Service 
Agreement.  IPW  will  provide  Network 
Integration  Transmission  Service  to 
WPL  for  Hiawatha  Heights. 

Comment  date:  October  21. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  New  England  Power  Company;  Tbe 
Narraganaett  Electric  Company; 
Allenergy  Marketing  Company,  LX.C; 
USGen  N^^  England,  Inc.  

(Docket  No..  ER98-6-000  and  EC9*-l-000i        DEPARTMENT  OF  ENERGY 


33.  Montenay  Montgomery  Limited 
Partnership 

(Docket  No.  QF8»-142-00el 

On  September  25, 1997,  Montenay 
Montgomery  Limited  Partnership 
(Applicant),  tendered  for  filing  a 
supplement  to  its  filing  of  June  5, 1997, 
in  this  docket  No  determination  has 
been  made  that  the  submittal  constitutes 
a  complete  filing. 

The  supplement  provides  additional 
information  pertaining  to  the  ownership 
of  the  small  power  production  facility. 

Comment  date:  October  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoiaD.CMhalI. 
Secretary. 

(FR  Doc.  97-27245  Filed  ia-14-«7: 8:45  am] 
ssuNO  oooc  snT-ei-r 


Take  notice  that  on  October  1, 1997, 
New  England  Power  Company  (NEP), 
The  Nairagansett  Electric  Company 
(Narraganaett).  AllEnergy  Marketing 
Company,  LLC.  (AllEnergy)  and 
USGen  New  England,  Inc.  (USGenNE), 
submitted  for  filing,  pursuant  to 
Sections  203  and  205  of  the  Federal 
Power  Act.  and  Parts  33  and  35  of  the 
Commission's  Regulations,  applications, 
initial  rate  schedules  and  amendments 
to  filed  rate  schedules  in  connection 
with  the  divestitive  by  NEP  and 
Narragansett  of  substantially  all  of  their 
non-nuclear  generation  assets  to 
USGenNE.  Copies  of  the  filing  have 
been  served  on  regulatory  agencies  in 
the  States  of  Massachusetts.  Rhode 
Island,  and  New  Hampshire. 

Comment  date:  December  1. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  ootica. 


Federal  Energy  Regulatory 
Cotmnlaalon 

(Prolaet  Na  l022a-«07) 

Carmelton  Hydro  electric  Prolect  LP; 
Notice  of  AvailabHIty  of  Hnal 
Environmental  Assessment 

October  8. 1997. 

A  final  environmental  assessment 
(FEA)  is  available  for  public  review.  The 
FEA  is  for  an  application  to  amend  the 
Cannelton  Hydroelectric  Project  The 
licensee  proposes  to  eliminate  the 
powerhouse  by  adding  240  small 
generating  units  that  would  be  located 
upstream  of  the  tainter  gates  within  the 
dam's  tainter  gate  bays  and  to  change 
the  approved  transmission  line.  The 
FEA  finds  that  approval  of  the 
application  would  not  constitute  a 
ma)or  faderal  action  significantly 


afiecting  the  quality  of  the  htunan 
environment  The  Cannelton 
Hydroelectric  Project  is  located  on  the 
Ohio  River  in  Hancock  County. 
Kentucky. 

The  FEA  was  written  by  staff  in  the 
OfBce  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  FEA  can  be  viewed  in  the 
Public  Reference  Branch,  Room  2 A,  of 
the  Commission's  offices  at  888  First 
Street  NE.,  Washington,  DC  20426. 

For  further  information,  please 
contact  the  project  manager,  Ms. 
Rebecca  Martin,  at  (202)  219-2650. 
LotoaCMhell. 
Secretary. 

[FR  Doc.  97-27184  Filed  10-14-97:  8:45  am] 
SajJNQ  cooc  fn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Na  11243-002  Aleska] 

Whitewater  Engineering  Corporation; 
Notice  of  Availability  of  Draft 
Environmental  Assessment 

October  8. 1997. 

hi  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  ori^nal  license  for 
the  Power  Creek  Project,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project  The 
project  is  located  near  Cordova.  Alaska. 
The  DEA  contains  the  staffs  analysis  of 
the  potential  environmental  impacts  of 
the  project  and  has  concluded  that 
licensing  the  project,  with  appropriate 
environmentid  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  afiiact  the 
quality  of  the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Refatence  Room, 
Room  2 A,  of  the  Commission's  offices  at 
888  First  Street  NE.,  Washington,  DC 
20426. 

Any  comments  should  be  filed  within 
30  days  fix>m  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street  NE., 
Washington,  DC  20426.  For  further 
information,  contact  Michael  Henry, 
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Environmental  Coordinator,  at  (503) 

326-5858  extension  224. 

LokD.Casheil. 

Secretary. 

(FR  Doc  97-27185  FUed  10-14-97;  8:45  am] 

■USta  coos  STIT-OI-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6M»-1] 

Toxic  Chsmlcais;  Preliminary 
Assassmsnt  Information  Rule  (PAIR); 
SulNnlsslon  of  ICR  No.  586  to  0MB; 
Agsncy  Information  Collection 
Activities 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  submission  to  OMB. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
entitled:  TSCA  Section  8(a)  Preliminary 
Assessment  Information  Rule  (PAIR) 
[EPA  ICR  No.  0586.08;  OMB  Control  No. 
2070-0054]  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval 
pursuant  to  the  OMB  procedures  in  5 
CFR  1320.12.  The  ICR,  which  is 
abstracted  below,  describes  the  nature  of 
the  information  collection  and  its 
estimated  cost  and  burden. 

The  Agency  is  requesting  that  OMB 
renew  for  3  years  the  existing  approval 
for  this  ICR,  which  is  scheduled  to 
expire  on  November  30, 1997.  A  Federal 
Register  notice  announcing  the 
Agency's  intent  to  seek  the  renewal  of 
this  ICK  and  the  60-day  public  comment 
opportunity,  requesting  comments  on 
the  request  and  the  contents  of  the  ICR, 
was  issued  on  Jime  23, 1997  (62  FR 
33860).  EPA  did  not  receive  any 
comments  on  this  ICR  during  the 
comment  period. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  November  14, 
1997. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0586.08  and  OMB  Control 
No.  2070-0054,  to  the  following 
addresses:  Ms.  Sandy  Fanner,  U.S. 
Enviroiunental  Protection  Agency, 
Regulatory  Information  Division 
(Mailcode:  2137),  401  M  Street  S.W., 
Washington,  DC  20460. 

And  to:  Office  of  Information  and 
Regulatory  ACbirs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street  N.W..  Washington.  DC 
20503. 


POR  RJRTHER  MFORMATKM  OR  A  COPY 
CONTACT:  Sandy  Farmer  at  EPA  by 
phone  on  (202)  260-2740  or  by  e-mail: 
"&rmer.sandy4iepamail.epa.gov,"  and 
refer  to  EPA  ICR  No.  0586.08  and  OMB 
Control  No.  2070-0054. 

StIPPLEMENTARY  INFORMATKM: 

Review  Requested:  This  is  a  request  to 
renew  a  currently  approved  information 
collection  pursuant  to  5  CFR  1320.12. 

ICR  Numbers:  EPA  ICR  No.  0586.08; 
OMB  Control  No.  2070-0054. 

Current  Expiration  Date:  Current 
OMB  approval  expires  on  November  30, 
1997. 

Title:  TSCA  Section  8(a)  Preliminary 
Assessment  Information  Rule  (PAIR). 

Abstract:  Section  8(a)  of  the  Toxic 
Substances  Control  Act  (TSCA) 
authorizes  EPA  to  promulgate  rules 
under  which  manufacturers,  importers 
and  processors  of  chemical  substances 
and  mixtures  must  maintain  records  and 
submit  rei>ort8  to  EPA.  One  of  the  rules 
EPA  has  promulgated  under  TSCA 
section  8(a)  is  the  Preliminary 
Assessment  Information  Rule  (PAIR). 
EPA  uses  PAIR  to  collect  information  to 
identify,  assess  and  manage  human 
health  and  environmental  risks  from 
chemical  substances,  mixtures  and 
categories.  PAIR  requires  chemical 
manufactvurers  and  importers  to 
complete  a  standardized  reporting  form 
to  help  evaluate  the  potential  for 
adverse  human  healih  and 
environmental  effects  caused  by  the 
manufactiu«  or  importation  of  identified 
chemical  substances,  mixtures  or 
categories.  Chemicals  identified  by  EPA 
or  any  other  federal  agency,  for  which 
a  justifiable  information  need  for 
production,  use  or  exposure-related  data 
can  be  satisfied  by  the  use  of  the  PAIR 
are  proper  subjects  for  TSCA  section 
8(a)  PAIR  rulemaking.  In  most  instances 
the  information  that  EPA  receives  fit>m 
a  PAIR  report  is  sufficient  to  satisfy  the 
information  need  in  question. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  712).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be 
approximately  30  hours  per  response  for 
an  estimated  48  respondents  making 
one  or  more  submissions  of  information 
annually.  These  estimates  include  the 
time  needed  to  review  instructions; 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purposes 


of  collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjtist  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
reqiiirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  No  person  is 
required  to  respond  to  a  collection  of 
information  tmless  it  displays  a 
cturently  valid  OMB  control  number. 
The  OMB  control  numbers  for  these 
regulations  are  displayed  in  40  CFR 
part  9. 

Respondents/Affected  Entities: 
Entities  potentially  affected  by  this 
action  are  those  persons  who 
manufacture  or  import  chemical 
substances,  mixtures  or  categories. 

Estimated  No.  of  Respondents:  48. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,489  hours. 

Frequency  of  Collection:  On  occasion. 

Qtanges  in  Burden  Estimates:  There 
is  an  increase  of  1.543  hours  in  the  total 
estimated  respondent  burden  as 
compared  with  that  identified  in  the 
information  collection  request  most 
recently  approved  by  OMB,  from  1,946 
hours  cturently  to  an  estimated  3,489 
hours.  This  increase  is  due  to  both  an 
increase  in  the  number  of  respondents 
and  an  increase  in  the  number  of  forms 
submitted  to  EPA  in  recent  years. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12,  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  within  30  days  of  this  notice, 
as  described  above. 

Dated:  October  8, 1997. 
Joseph  Ealaar. 

Director.  Regulatory  Information  Divition. 
[FR  Doc.  97-27269  FUed  10-14-97;  8:45  am] 
aauNQoooK 


ENVIRONMBfTAL  PROTECTKJN 
AGENCY 

[FRL-«809-2] 

OMB  Review  of  Pesticide  Information 
Collectfon  Actfvltfes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  hi  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  annoimces  that 
the  Information  Collection  Request  (ICR) 
entitled  Data  Acquisition  for  Pesticide 
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Registzation  (OMB  Control  No.  2070-. 
0122,  EPA  No.  1503.03)  which  i« 
abstracted  below,  has  been  forwarded  to 
the  Office  of  N4anagemeat  and  Budget 
(OMB)  for  review  and  approval 
pursuant  to  5  CFR  1320.12.  The  ICR 
describes  the  nature  of  the  information 
collection  and  expected  cost  and 
burden:  where  appropriate,  it  includes 
the  actiial  data  collection  instrument  A 
Federal  Regiater  notice  requesting 
public  comment  on  the  renewal  of  this 
KR  published  on  June  27. 1997  (62  PR 
34744).  EPA  did  not  receive  any 
comments. 

DATES:  Comments  must  be  submitted  on 
or  before  November  14,  1997. 
FOR  FURTHER  MVORMATKM  OR  A  COFV 
CALL:  Sandy  Fanner  by  phone  on  EPA, 
(202)  260-2740.  Please  refer  to  OMB  No. 
2070-0122  or  EPA  ICR  No.  1503.03. 

tUlfLEMBITAHY  WrORMATWW: 

Title:  Data  Acquisition  for  Pesticide 
Registration. 

ICR  Nb..  OMB  Control  No.  2070-0122; 
EPA  ICR  No.  1503.03. 

Expiration  Date:  November  30. 1997. 

Request:  This  is  a  request  for  an 
extension  of  a  ciirrentiy  approved 
information  collection  activity. 

Affected  Entities:  Registrants  of 
Pesticide  Products 

Abstract:  The  Environmental 
Protection  Agency  (EPA  or  the  Agency) 
is  responsible  for  the  regulation  of 
pesticides  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Applicants  for  pesticide 
registration  must  provide  EPA  with  the 
data  needed  to  assess  whether  the 
registration  of  a  pesticide  would  cause 
unreasonable  adverse  effects  on  human 
health  or  the  environment,  and  EPA  has 
authority  under  FIFRA  to  require 
registrants  to  provide  additional  data  to 
maintain  an  existing  registration. 

When  the  need  for  additional  data 
arises.  OPP  issues  a  Data  Call-In  Notice 
(DO)  under  the  authority  of  FIFRA 
section  3(c)(2KB)  to  afiected  registrants. 
Data  supporting  pesticide  inert 
ingredients  may  also  be  called  in,  based 
on  OPP's  policy  statement  on  inert 
ingredients  in  pesticide  products  (52  FR 
13305,  April  22, 1987,  and  revised  on 
November  22, 1989  (54  FR  48314).  A 
need  for  additional  data  may  arise  from 
changes  in  the  Agency's  general  data 
requirements,  from  the  discovery  of 
deficiencies  in  previously  submitted 
data,  or  from  the  discovery  of  specific 
attributes  of  the  pesticide  or  its 
ingredients. 

Two  types  of  DCIs  are  conducted 
under  this  information  collection 
activity.  The  first  type  of  DCI  consists  of 
data  requirements  for  pesticide  products 


containing  selected  inert  ingredients. 
The  second  type  of  DQ  addresses 
specific  data  requirements  for  pesticide 
active  ingredients. 

Burden  Statement:  The  annual 
respondent  burden  for  this  collection  of 
information  is  estimated  to  average 
6,938  hours  per  response.  This  estimate 
includes  the  time  needed  for  planning 
activities,  creating  information, 
gathering  information,  processing, 
compiling,  and  reviewing  information 
for  accuracy,  recording,  disclosing  or 
displaying  the  information,  and  storing, 
filing,  and  maintaining  the  data.  The 
DCI  program  contains  exemptions  for 
small  businesses,  and  does  not  impose 
any  third  party  notification  activities. 

Respondents/Affected  Entities:  Parties 
affacted  by  this  iiiformation  collection 
are  registrants  of  pesticide  products. 

Estimated  No.  of  Respondents:  30. 

Estimated  Total  Annual  Burden  on 
Respondents:  208.132  hours. 

J^^uency  of  Collection:  On  occasion 
as  neeided  by  the  Agency. 

No  p«8on  is  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  ciurentiy  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations,  in  addition  to  their 
initial  display  in  the  Federal  Rugisler 
appear  at  40  CFR  part  0. 

You  may  provide  additional 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
siiggestions  for  reducing  the  burden,  to 
the  following  addresses.  Please  refer  to 
EPA  No.  1503.03  and  OMB  Control  No. 
2070-0122  in  any  correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Regulatory 

Information  Division  (2137).  401  M 

Street.  SW,  Washington.  O.C  20460; 
and 
Office  of  Information  and  Regulatory 

Afiairs.  Office  of  Management  and 

Budget.  Attention:  Desk  Officer  for 

EPA.  725  17th  Street,  NW. 

Washington,  D.C  20503. 

Dited:  October  8. 1M7. 


Diroctor,  Regulatory  biformation  Division 
[FR  Doc  97-27270  Piled  10-14-97;  8:45  am] 


ENVIRONMBfTAL  PROTKTION 
AGENCY 

[Fn-68<»-8I 

Propo— d  StMtwant  Agr—ment, 
Ctoan  Air  Act  CllizMi  Sutt 

AQBICY:  Environmental  Protection 
Agency  (EPA). 


ACnON:  Notice  of  proposed  settlement; 
request  for  public  comment 

summary:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
(Act),  42  U.S.C  7413(g),  notice  is  hereby 
given  of  a  proposed  partial  consent 
decree,  which  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Columbia  by  the  United 
States  Environmental  Protection  Agency 
(EPA)  on  September  30,  1997.  to  address 
a  lawsmt  filed  by  the  Sierra  Club.  This 
lawsuit,  which  was  filed  pursuant  to 
section  304(a)  of  the  Act,  42  U.S.C 
7604(a).  addresses,  among  other  things, 
EPA's  alleged  failure  to  meet  a 
mandatory  deadline  under  section 
112(n)(l)(B)  of  the  Act.  42  U.S.C. 
7412(n)(l)(B),  which  concerns  a  study  of 
mercury  emissions.  The  proposed 
partial  consent  decree  provides,  in  part, 
that  "[njo  later  than  December  19, 1997. 
the  Administrator  shall  sign  a  letter 
transmitting  to  Congress  the  study 
described  by  CAA  section  112(n)(l)(B). 
42  U.S.C  7412(n)(l)(B).  With  five 
business  days  thereafter,  EPA  shall 
deliver  to  Congress  such  letter  and 
stiidy." 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
document,  the  Agency  will  receive 
written  comments  relating  to  the 
proposed  partial  consent  decree  from 
persons  who  were  not  named  as  parties 
or  intervenors  to  the  litigation  in 
question.  EPA  or  the  Department  of 
Justice  may  withdraw  or  withhold 
consent  to  the  proposed  partial  consent 
decree  if  the  comments  disclose  focts  or 
considerations  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
reqiiirements  of  the  Act  Unless  EPA  ot 
the  E)epartment  of  Justice  determine, 
following  the  comment  period,  that 
consent  is  inappropriate,  the  final 
partial  consent  decree  will  establish  a 
deadline  for  specific  actions  under 
section  112(n)(l)(B)  of  the  Act 

A  copy  of  the  proposed  partial 
consent  decree  was  lodged  with  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Columbia  on 
September  30,  '1997.  Copies  are  also 
available  from  Phyllis  J.  Cochran.  Air 
and  Radiation  Division  (2344),  Office  of 
General  Coimsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW., 
Washington.  DC  20460.  (202)  260-7606. 
Written  comments  should  be  sent  to 
Patrick  S.  Chang  at  the  address  above 
and  must  be  submitted  on  or  before 
November  14, 1997. 


Federal  Ragater  /  Vol.  62.  Na  199  /  Wednesday,  October  15.  1997  /  Notices 


53627 


Dated:  October  3. 1997. 
Soott  C  FeHftn, 
Acting  General  Counsel. 
[FR  Doc.  97-27256  Filed  10-14-97;  8:45  am] 
■aiMGCOOCi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-690»-q 

A  PubHc  Meeting  on  the  Effluent 
UmltatkNis  QukMinee  and  Standards 
for  the  Metal  Products  and  Machinery 
(MPliM)  industrial  Category 

AOBNCV:  Environmental  Protection 

Agency  {EPAU 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Office  of  Water  (OW)  is 
conducting  a  public  meeting  in  order  to 
inform  all  interested  parties  of  the 
cujrrent  status  of  the  Metal  Products  and 
Machinery  (MP&M)  Effluent  Guideline. 
The  EPA  intends  to  propose  effluent 
limitations  guidelines  and  standards  for 
the  MP&M  iiKlustrial  category  in 
October  of  2000.  The  meeting  is 
Intended  to  be  a  fonun  in  which  EPA 
can  report  on  the  status  of  the 
rulemaking  and  interested  parties  can 
provide  information  and  ideas  to  the 
Agency  on  key  technical,  economic,  and. 
implementation  issues. 
DATES:  The  public  meeting  will  be  held 
on  Wednesday,  November  5, 1997,  from 
8:30  a.m.  to  11:30  a.m. 
ADOflESSES:  The  meeting  wdH  be  held  in 
the  EPA  auditorium  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washii^on,  DC 
FOR  FURTHER  HtFORMATION  CONTACT: 
Steven  Ceil,  Engineering  and  Analysis 
Division  (4303),  U.S.  EPA,  401  M  Street 
SW.  Washington,  DC  20460.  Telephone 
(202)  260-9817,  bJ([202)  260-7185  or 
by  e-mail  at  geil.steve@epamail.epa.gov. 
SUPPLB»fTARy  Sff^ORMATION:  EPA  is 
developing  proposed  effluent 
limitations  guidelines  and  standards  for 
the  Metal  Products  and  Machinery  Point 
Source  Category  under  authority  of  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.). 
The  MP&M  Category  includes  facilities 
that  manufocture,  rebuild,  and  maintain 
finished  metal  parts,  products,  or 
machines. 

The  public  meeting  will  include  a 
discussion  of  the  current  status  of  the 
regulation  including  the  combination  of 
the  two  phases,  the  on-going  data 
gathering  efforts  including  sampling 
activities  and  questionnaire  responses, 
and  other  general  issues.  The  meeting 
will  not  be  recorded  by  a  reporter  or 
transcribed  for  inclusion  in  the  record 
for  the  MPftM  rulemaking. 


Docimients  relating  to  the  topics 
mentioned  above  and  a  more  detailed 
agenda  will  be  available  at  the  meeting. 
For  those  imable  to  attend  the  meeting, 
a  docimient  summary  will  be  available 
following  the  meeting  and  can  be 
obtained  by  an  e-mail  or  telephone 
request  to  Steven  Geil  at  the  previously 
mentioned  address. 
Jim  Hanlwn, 

Acting  Director,  Office  ofScienoe  and 

Technology. 

[FR  Doc  97-27287  Filed  U>-14-97;  8:45^aml 


ENVIRONMENTAL  PROTECTION 
AGENCY 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S90S-q 

Amendment  to  Notioe  of  Proposed 
Administrsthm  Settlement  Pursusnt  to 
the  Comprehenshre  Enyironmental 
Reeponee,  Compensation,  and  Liability 
Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnCN:  Notice;  add  names  to  the  list  of 
settling  parties. 

SUMMARY:  The  September  22. 1997. 
notice  concerning  the  proposed 
settlement  at  the  Marco  of  Iota 
Supeilund  Site  in  Iota,  Louisiana  (62  FR 
49514)  included  a  list  of  settling  parties. 
Three  federal  de  micromis  parties  who 
setUed  pursuant  to  the  "Superfund 
Administrative  Reforms"  (at  no  cost  to 
the  parties)  were  inadvertentiy  excluded 
from  the  list. 

The  excluded  settlers  are: 

United  States  E)epartment  of  Defense/ 
Department  of  the  Air  Force  - 

United  States  Department  of  Interior/ 
Golden  Spike  National  Historic  Site 

United  States  Department  of  Justice/ 
Federal  Bureau  of  Prisons,  Federal 
Prison  Ind..  Inc. 

Any  comments  regarding  the 
additional  parties  must  be  submitted  on 
or  before  October  22, 1997. 

FOR  FURTXIER  MFORMATXM  CONTACT:  Carl 
Bolden,  1445  Ross  Avenue,  Dallas, 
Texas.  75202-2733  at  (214)  665-6713. 

October  3, 1997. 
Jetty  CUfibnl. 

Acting  Regional  Administrator. 

(FR  Doc.  97-27268  Filed  10-14-97;  8:45  am] 

fi^^i«t<y  OQOK  ( 


(FRL-680S-4I 


South  Bay 
Notice  of 


Superfund  Site; 
Administrative 


AOENCY:  Environmental  Protectioo 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment 


r:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA). 
42  U.S.C  9600  et  seq.,  notice  is  hereby 
given  that  on  September  30, 1997,  the 
United  States  Environmental  Protection 
Agency  (EPA)  and  the  United  States 
Department  of  Justice  (DOJ)  executed 
two  proposed  Prospective  Purchaser 
Agreements  pertaining  to  property 
transactions  within  the  South  Bay 
Asbestos  Superfund  Site.  The 
Purchasers  plan  to  acquire  parcels, 
totaling  24.5  acres,  Mrithin  ue  South  Bay 
Asbestos  Superfund  Site,  located  in  San 
Jose.  California.  The  Parcels  will  be 
developed  for  office,  research,  li^t 
industrial,  commercial  service,  and 
restaurant  uses. 

There  are  two  Prospective  Purchaser 
Agreements  because  the  property  is 
divided  into  an  East  and  West  Parcel 
and  each  parcel  has  different  lenders. 
The  proposed  Agreements  will  resolve 
certain  potential  claims  of  the  United 
States  under  section  106  and  107  of 
CERCLA,  42  U.S.C  9606  and  9607,  and 
section  7003  of  the  Solid  Waste  Disposal 
Act,  as  amended,  42  U.S.C  6973.  agaiaat 
Lindoln  Property  Company  No.  2233 
(East  Parcel  Agreement)  and  Lincoln 
237  Associates  (West  Parcel  Agreement). 
Lincoln  Property  Company  No.  2233 
and  Lincoln  237  Associates  are  Jointly 
referenced  as  (the  Purchasers).  The 
proposed  settiement  will  require  the 
Purchasers  to  make  a  one-time  payment 
of  $125,000  for  the  East  Parcel 
Agreement  and  $75,000  for  the  West 
Parcel  Agreement  Payments  will  be 
made  to  the  EPA  Hazardous  SubstaiuM 
Superfund.  In  addition,  any  disturbance 
of  soils  on  the  East  Parcel  must  comply 
with  the  Soil  Management  Plan  (SM^. 
attached  as  exhibit  3  to  the  East  Parcel 
Aneement 

For  thirty  (30)  calendar  days 
following  the  date  of  publication  of  this 
document,  EPA  will  receOive  «mtten 
comments  relating  to  this  proposed 
settiement  EPA's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  the  U.S.  ^ 
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Environmental  Protection  Agency.  75 

Hawthorne  Street,  San  Francisco,  CA 

94105. 

DATES:  Comments  must  be  submitted  on 

or  before  November  14, 1997. 

ATidlability 

The  proposed  Prospective  Purchaser 
Agreements  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street.  San  Francisco,  CA  94105.  A  copy 
of  the  proposed  settlement  may  also  be 
obtained  from  Jeannie  Cervera,  Assistant 
Regional  Counsel  (ORC-3).  Office  of 
Regional  Counsel,  U.S.  EPA  Region  K, 
75  Hawthorne  Street,  San  Francisco,  CA 
94105.  Comments  should  reference    , 
"Lincoln  Property  Company  No.  2233 
.(East  Parcel)  and  Lincoln  237  Associates 
(West  Parcel)— "South  Bay  Asbestos 
Superfund  Site"  and  "Docket  Nimibers 
97-14  and  97-15"  and  should  be 
addressed  to  Jeaimie  Cervera  at  the 
above  address. 

RM  RMTMBI  MFOMfUTUN  CONTACT: 
l—nnin  Cenma.  Assistant  Regional 
Counsel  (ORC-3),  Office  of  Regional 
Counsel,  U.S.  EPA  Region  K,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105:  E-mail: 

cervera.ieannie9epamail.epa.gQv;  Phone 
(415) 744-1395. 

Dated:  October  6, 1997. 
Fradoick  Schanfflar 
Director,  Superfund  Division,  Region  DC. 
(FR  Doc.  97-27271  Filed  10-14-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

pun- Doeitel  No.  97-199;  FCC  97-S22I 

Broadband  Block  C  Pareonal 
Conwiunlcatlona  Systanw  FaclHtiaa 

agency:  Federal  Communications 

Commission. 

ACTXM:  Notice. 

SUMMARY:  An  application  of  Westel 
Samoa,  Inc.  for  a  broadband  Block  C 
Personal  Communications  System 
authorization  and  six  (6)  applications  of 
Westel,  L.P.  for  broadband  F  Block 
Personal  Communications  System 
authorizations  were  designated  for 
hearing.  The  Commission  has 
determined  that  material  questions  of 
fact  exist  as  to  whether  Westel  Samoa. 
Inc..  and  Westel,  L.P.,  through  its 
principal,  possess  the  requisite 
qualifications  to  be  a  Commission 
licensee.  In  addition,  the  Commission 
has  ordered  Anthony  T.  Easton  to  show 
cause  why  he  should  not  be  barred  from 
holding  any  Conunission  license  or 


participating  in  any  future  Commission 
auctions.  TIm  Commission  has 
determined  that  because  of 
misrepresentations  made  by  Mr.  Easton 
he  should  be  so  barred. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Weber,  Enforcement  and 
Consumer  Information  Division, 
Wireless  Telecommunications  Bureau 
(202) 418-1317. 

SUPPiaefTARY  INFORMATION:  This  is  a 
sunmiary  of  Memorandum  Opinion  and 
Order,  Hearing  Designation  (irder. 
Notice  of  Opportunity  for  Hearing,  and 
Order  to  Show  Cause  in  WT  Docket  97- 
199,  adopted  September  8, 1997.  and 
released  September  9, 1997. 

The  full  text  of  Commission  decisions 
are  available  for  inspection  and  copying 
during  normal  btisiness  hours  in  the 
FCC  Dockets  Branch  (Room  239),  1919 
M  Street,  N.W..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  &om  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
Street.  NW.,  Washington.  DC  20038 
(202)  857-3800. 

Summary  of  Memorandum  Opinion 
and  Order,  Hearing  Deeignation  Order. 
Notice  of  Oppoctiinity  finr  Hearing,  and 
Order  To  Show  Canae 

1.  The  Commission  designated  the 
application  of  Westel  Samoa.  Inc.  and 
the  six  applications  of  Westel,  L.P. 
(collectively  referred  to  as  "Westel")  for 
hearing.  Additionally,  the  Commission 
ordered  Anthony  T.  Easton  to  show 
cause  why  he  should  not  be  barred  from 
holding  any  Commission  license  or  ' 
participating  in  any  future  Commission 
auction.  On  January  23, 1996,  Mr. 
Easton,  while  acting  as  a  bidding  agent 
of  PCS  2000,  LJ».  (PCS  2000).  an 
applicant  in  the  Commission's  C  Block 
Personal  Commimications  Systems 
(PCS)  auction,  submitted  a  bid  of 
$180,060,000  ($180  million  bid)  for 
Basic  Trading  Area  (BT A)  market  B324. 
After  the  time  for  withdrawing  bids  had 
expired,  PCS  2000  realized  that  it 
intended  to  bid  $18,006,000  for  market 
B324.  Upon  this  realization,  Mr.  Easton 
telephoned  the  Commission  and  stated 
that  the  Commission's  computer  had 
caused  the  bidding  error  and  that  he 
possessed  dociunentation  to  verify  that 
Gsct.  Subsequent  to  the  telephone 
conversation,  Mr.  Easton  caused 
dociunents  to  be  sent  to  the  Commission 
by  facsimile  which  purported  to 
demonstrate  that  the  bid  for  market 
B324  was  only  $18  million  and  not  $180 
million. 

2.  The  Commission  learned  from  one 
of  Mr.  Easton's  employees  that  the 
materials  sent  by  Mr.  Easton  were  not 


the  original  bidding  documents.  The 
employee  sent  copies  of  the  original 
bidding  information  to  the  Commission 
the  following  day  by  facsimile.  The 
original  bidding  documents  sent  by  the 
employee  bore  Mr.  Easton's  hand-signed 
initials  along  with  the  date  and  time  the 
document  was  created. 

3.  The  same  employee  conveyed 
information  to  a  senior  employee  in  Mr. 
Easton's  office  that  Mr.  Easton  was 
misrepresenting  facts  to  the 
Commission.  That  employee  relayed  the 
information  regarding  Mr.  Easton  to  Mr. 
Quentin  tireen.  a  PCS  2000  director  and 
principal  of  Westel.  The  first  employee 
who  witnessed  Mr.  Easton's  actions  also 
conveyed  the  information  concerning 
Mr.  Easton's  deception  before  the 
Commission  to  Mr.  Breen.  At  the  time 
the  in^onnation  was  communicated,  Mr. 
Breen  was  taking  part  of  a  PCS  2000 
Board  of  Directors  meeting.  However, 
Mr.  Breen  failed  to  reveal  any  of  the 
information  regarding  Mr.  Easton's 
deception  to  either  the  Board  of 
Directors  or  to  the  Commission. 

4.  Pursuant  to  sections  309(e),  312(a), 
and  312(c)  of  the  Commimications  Adl . 
of  1934,  as  amended,  Westel  Samoa, 
Inc's  application,  Westel,  L.P.'s  six 
applications,  have  been  designated  for 
hearing,  and  Anthony  T.  Easton  has 
been  ordered  to  show  cause  why  he 
should  not  be  barred  from  holding  any 
attributable  interest  in  a  Commission 
authorization  or  participate  in  futiue 
auctions  in  a  consolidated  proceeding 
upon  the  following  issues  listed  below: 

(I)  To  determine,  based  on  Anthony  T. 
Easton's  misrepresentations  before  and 
lack  of  candor  exhibited  towards  the 
Commission,  whether  Mr.  Easton 
shoidd  be  barred  from  holding 
Commission  authorizations  and 
participating  in  future  Commission 
auctions.  ^ 

(U)  (a)  To  determine  the  focts  and 
circiunstances  surrounding  the  conduct 
of  Quentin  L.  Breen  in  connection  with 
PCS  2000's  bids  placed  on  January  23. 
1996,  in  the  Commission's  Broadband 
PCS  C  Block  auction; 

(b)  To  determine,  based  on  the 
evid^ce  adduced  above,  whether 
Quentin  L.  Breen  engaged  in 
misrepresentations  before  and/or 
exhibited  a  lack  of  candor  towards  the 
Commission. 

(in)  To  determine,  based  on  the 
evidence  adduced  in  Issue  2,  whether 
Westel  Samoa,  Inc.,  and  Westel,  L.P., 
possess  the  requisite  character 
qualifications  to  be  granted  the 
captioned  C  Block  and  F  Block 
Broadband  Personal  Communications 
System  applications,  and  accordingly, 
whether  grant  of  their  applications 
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would  serve  the  public  interest, 
convenience,  and  necessity. 

5.  The  Commission  has  further  placed 
Mr.  Breen  on  notice  that  the  presiding - 
administrative  law  judge  may  find  that 
Mr.  Breen  has  misrepresented  facts  to 
the  Commission  or  lacked  candor  before 
the  Commission  and  therefore,  may 
impose  upon  hio  a  forfeiture  up  to  the 
statutory  maximmn. 
Federal  Communications  Comnussion. 
William  F.  Caton, 
Acting  Secretary. 

(FR  Doc.  97-27150  Filed  10-14-97: 8:45  am) 
BHJJNQ  oooE  sna-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Auction  of  Local  Multipoint 
Distribution  Servica;  Auction  Notica 
and  FHing  Requirements  for  966  Basic 
Trading  Area  fBTA")  Licenses  In  tha 
28  GHz  and  31  QHz  Bands,  Schedulad 
for  Daoamtiar  tO,  1M7 

[DA  97-2081] 

Released  September  25  i  1997 

L  Introduction 

Local  Multipoint  Distribution  Service 
("LMDS")  Licenses  to  Be  Auctioned: 
The  Federal  Commimications 
Commission  ("FCC"  or  "Commission") 
will  hold  an  auction  for  986  licenses  to 
provide  LMDS  in  the  28  GHz  and  31 
GHz  bands.  Two  licenses  will  be  offered 
in  each  of  493  BTAs  and  BTA-like  areas 
in  the  United  States.  One  license,  in 
frequency  block  A,  will  authorize 
service  on  1,150  megahertz  of  spectrum 
in  both  the  28  GHz  and  31  GHz  bands. 
The  second  license,  frequency  block  B, 
will  authorize  service  on  150  megahertz 
of  spectrum  in  the  31  GHz  band.  Eadi 
frequency  block  encompasses  the    . 
following  spectrum: 
Block  A  (1.150  megahertz):  28  GHz 

band:  27.500-28.350  MHz  and 

29.100-29.250  MHz  and  31  GHz  band: 

31.075-31.225  MHz 
Block  B  (150  megahertz):  31  CHz  band: 

31.000-31.075  MHz  and  31.225- 

31,300  MHz 

Note:  Operations  to  take  place  in  the 
29,100—29,250  MHz  band  are  governed  by 
47  CFR  101.103(g)  and  (h),  101.113(c), 
101.133(d).  and  101.147(1).  which  are  new 
provisions  designed  to  facilitate  the  sharing 
of  this  spectrum  by  LMDS,  GSO/FSS 
gateways,  and  MSS  feeder  link  licsnaees. 
These  provisions  allow  only  hub-to^ 
subacribers  transmissions  l^  LMDS  licensees 
in  this  band. 

Auction  Date:  The  auction  will 
commence  on  December  10. 1997.  The 
initial  schedule  for  bidding  will  be 


announced  by  public  notice  at  least  one 
week  before  the  start  of  the  auction. 
Unless  otherwise  announced,  bidding 
will  be  conducted  on  each  business^y 
until  bidding  has  stopped  on  all 
licenses. 

Auction  Title:  LMDS— Auction  No. 
17. 

Bidding  Methodology:  Simultaneous 
multiple  round  bidding.  Bidding  Mrill  be  . 
permiUed  only  from  remote  locations, 
either  electronically  (by  computer)  or 
telephonically. 

Pre-Auction  Deadlines: 

•  Auction  Seminar — October  30, 1997 

•  Short-Form  Application  (FCC  Form 
175)  November  17, 1997.  5:30  p.m.  ET 
(Applications  are  not  due  On 
November  10  as  previously  . 
annoimced  on  July  30, 1997] 

•  Upfront  Payments  (via  wire 
transfer) — December  1, 1997. 6:00 
p.m.  ET  (Payments  are  not  due  on 
November  24  as  previously 
aimounced  on  July  30, 1997) 

•  Orders  for  Remote  Bidding  Software — 
December  1, 1997,  5:30  p.m.  ET 

•  Mock  Auction— December  8, 1997 
Telephone  Contacts:^ 

•  FCC  National  Call  Center— 888-CALL- 
FCC  (888-225-5322)  (For  Bidder 
Information  Packages,  General       « 
Auction  Information,  and  Seminar 
Registration,  press  option  #2  at  the 
prompt) 

FCC  Technical  Support  Hotline — ^202- 

414-1250 

Participation:  Those  wishing  to 
participate  in  the  auction  must: 

•  Submit  a  short-form  application  (FOC 
Form  175)  by  the  above-listed 
deadline. 

•  Submit  an  upfront  payment  and  an 
FCC  Remittance  Advice  Form  (FCC 
Form  159)  by  the  above-listed 
deadline. 

•  Comply  with  all  provisions  outlined 
in  this  Public  Notice. 
Prohibition  of  Collusion:  To  ensure 

the  competitiveness  of  the  auction 
process,  the  Conunission's  rules 
prohibit  applicants  fo^  the  same  BTA 
from  communicating  with  each  other 
dtiring  the  auction  about  bids,  bidding 
strategies,  or  settiements.  This 
prohibition  begins  with  the  filing  of 
short-form  applications,  and  ends  when 
winning  bidders  submit  their  first  down 
payments.  The  only  exception  is  where 
applicants  enter  into  a  bidding 
agreement  before  filing  their  short-form 
applications,  and  disclose  the  existence 
of  the  agreement  in  their  short-form 
applications.  See  47  CFR  1.2105(c). 

Bidder  Information  Package:  More 
complete  details  about  this  auction  are 
contained  in  a  Bidder  Information 


Package.  The  Commission  will  provide 
one  copy  to  each  company  freaof 
charge.  Additional  copies  may  be 
ordered  at  a  cost  of  S16.00  each, 
including  postage,  payable  by  Visa  or 
Master  Card,  or  by  check  payable  to 
"Federal  Communications  Conunission" 
or  "FCC."  To  place  an  order,  contact  the 
FCC  National  Call  Center  at  888-CALL- 
FOC  (888-225-5322,  press  option  #2  at 
the  prompt).  Prospective  bidders  %«dio 
have  already  contacted  the  FCC 
expressing  an  interest  in  this  auction 
will  receive  a  Bidder  Information 
Package  in  two  to  three  weeks,  and  need 
not  call  again  unless  they  wish  to  order 
additional  copies. 

Relevant  Authority:  Prospective 
bidders  must  fruniliarize  themselves 
thoroughly  with  the  Commission's  rules 
relating  to  LMDS,  contained  in  tide  47, 
part  101  of  the  Code  of  Federal  . 
Regulations,  and  those  relating  to 
application  and  auction  procedures, 
contained  in  tide  47,  part  1  of  the  Code 
of  Federal  Regulations. 

Prospective  bidders  must  also  be 
thoroughly  ftuniliar  with  the 
procedures,  terms  and  conditions 
(collectively,  "Terms")  containcud  in  the 
Second  Report  and  Order  in  PP  Docket 
No.  93-253,  59  FR  22980  (May  4, 1994); 
the  Second  Memorandum  Opinion  and 
Older  in  PP  Docket  No.  93-253,  59  FR 
44272  (August  26, 1994);  the  £iratum  to 
the  Second  Memorandum  Opinion  and 
Order  in  PP  Docket  No.  93-253 
(released  October  19, 1994);  the  First 
Report  and  Order.  61  FR  44177  (August 
28. 1996),  and  Fourth  Notice  of 
Proposed  Rule  Making  in  OC  Docket  No. 
97-297,  61  FR  39425  (July  29,  1996);  the 
Second  Report  and  Order,  62  FR  23148 
(April  29. 1997).  Order  on 
Reconsideration,  62  FR  28373  (May  23, 
1997),  and  Fifth  Notice  of  Proposed  fluJe 
Making  in  CC  Docket  No.  96-297,  62  FR 
16514  (April  7, 1997)  {"LMOS  Second 
R6<y');  and  the  Second  Order  on 
Reconsideration  in  CC  Docket  No.  97- 
297.  62  FR  48787  (September  17, 1997) 
(collectively  referred  to  as  the  "Relevant 
Orders"). 

The  Terms  contained  in  the 
Commission's  rules.  Relevant  Orders, 
Public  Notices  and  Bidder  Information 
Package  are  not  negotiable.  Prospective 
bidders  should  review  these  aucticm 
documents  thoroughly  prior  to  the 
auction  to  make  certain  that  they 
understand  all'oFthe  provisions  and  are 
willing  to  be  bound  by  all  of  the  Terms 
before  participating  in  the  auction. 

Potential  bidders  should  also  be 
aware  that  petitions  for  reconsideration 
of  the  Commission's  actions  in  the 
LMDS  Second  R&O  have  been  filed;  that 
several,  but  not  all,  matters  raised  in 
petitions  for  reconsideration  have  been 
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addressed  in  the  Second  Order  on 
Reconsideration;  and  that  the  Terms 
adopted  therein  are  therefbre  subject  to 
change  upon  reconsideration  or  appeal. 
TbflCB  an  also  petitions  for 
raoonsideration  filed  against  the 
Commission's  actions  in  the  First  Repmt 
and  Order,  these  petitions  are  {wnding 
an  order  on  reconsideration. 

The  Commission  may  amend  or 
supplement  the  information  contained 
in  our  Public  Notices  or  the  Bidder 
Inibrmation  Package  at  any  time,  and 
will  issue  public  notices  to  convey  any 
new  or  supplemental  information  to 
bidders.  It  is  the  responsibility  of  all 
prospective  bidders  to  remain  current 
with  all  Commission  rules  and  with  all 
public  notices  pertaining  to  this  auction. 
Copies  of  most  Commission  documents, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Internet  node  via 
anonymous  ftp4ftp.fcc.gov  or  the  FCC 
Worid  Wide  Web  site  at  http:// 
www.fcc.gov.  Additionally,  documents 
may  be  obtained  for  a  fee  by  calling  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  at  202-«57-3800. 

Incumbent  Licensees:  Although  LMDS 
operations  are  permitted  in  the  31,000 — 
31,075  MHz  and  31,225—31300  MHz 
bands,  inciunbent  city  licensees  and 
private  business  users  operating  in  these 
two  segments  are  entitled  to  protection 
against  harmful  interference  from  any 
LMDS  operation  in  these  blocks.  LMDS 
service  providers  will  be  entitled  to 
interference  protection  from  any  other 
presently-authorized  primary  users  in 
the  31,075—31.225  MHz  bands. 

Block  A  of  the  New  York  BTA  U 
enctunbered  by  a  pre-existing  licensee 
in  the  New  York  Primary  Metropolitan 
Statistical  Area.  The  incximbent 
Ucensee,  CellularVision  of  New  York,  is 
entitled  to  interference  protection. 

Reminder  to  potential  Nor.  - 
geostationary  Mobile  Satellite  Service 
applicants/ licensees:  Section  101.103(h) 
of  the  Commission's  rxiles  requires  that 
no  more  than  15  days  after  the  release 
of  this  Public  Notice,  NCSO-MSS  feeder 
link  earth  station  complex  applicants/ 
licensees  planning  to  operate  in  the 
29,100 — 29.250  MHz  band  pursuant  to 
§  25.257  of  the  Commission's  rules,  file 
with  the  Commission  a  set  of 
geographical  cootdin^as  consistent 
writh  section  101.103(hK2)  of  the 
Commiaeion's  rules.  This  information 
should  be  directed  to  the  attention  at 
Robert  James,  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau  1919  M 
Street,  NW,  Room  8102,  Washington, 
D.C.  20554. 

Other  Proceedings:  Currently  pending 
in  the  U.S.  Court  of  Appeals  for  the  D.Q 


Circuit  is  a  consolidated  petition  for 
review  of  the  LMDS  Second  R&O  and 
Order  on  Reconsideration.  See  fames  L. 
Melcher  v.  Federal  Communications 
Commission  and  United  States  of 
America.  Case  No.  93-110  (and 
consolidated  cases)  dealing  with  two 
issues:  eligibility  restrictions  for 
incumbent  local  exchange  carriera 
.("ILECs")  to  own  LMDS  licenses  "in- 
region,"  and  the  denial  of  petitions  for 
reconsideration  of  the  971  waiver 
applications  for  service  in  the  28  GHz 
band  which  were  previously  dismissed. 
Also  pending  before  the  Commission  are 
several  petitions  for  reconsideration  of 
the  LMDS  Second  R&O  and  Order  on 
Reconsideration  dealing  writh  the  issues 
of:  the  eligibility  restriction  on  ILECs; 
the  allocation  of  the  31  GHz  band  to 
LMDS;  the  reinstatement  of  dismissed 
applications  in  the  31  GHz  band;  the 
application  of  a  new  frequency 
tolerance  to  the  31  GHz  band;  and 
further  reconsidwation  of  the  971 
waiver  applications  for  service  in  the  28 
GHz  band  which  were  previously 
dismissed:  as  well  as  petitions  for 
clarification  of  certain  technical  and 
service  rules.  A  memorandum  opinion 
and  order  on  reconsideration 
responding  to  these  petitions  will  be 
released  in  the  near  future. 

Bidder  Alerts:  All  applicants  must 
certify  on  their  FCC  Form  175 
applications  under  penalty  of  perjury 
that  they  are  legally,  technically, 
financially  and  otherwise  qualified  to 
hold  a  license,  and  not  in  default  on  any 
payment  for  Commission  licenses 
(including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  submission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
poBlMes.  including  monetary 
forfeitures,  license  revocations, 
exclusion  frvm  participation  in  future 
auctions,  andyor  criminal  prosecution. 

The  FCC  makes  no  representations  or 
warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  an  FOC 
auction  represents  an  opportunity  to 
become  an  FCC  licensee  in  this  service, 
subject  to  certain  conditions  and 
regulations.  An  FCC  auction  does  not 
constitute  an  endorsement  by  the  FOC  of 
any  particular  services,  technologies  or 
products,  nor  does  an  FCC  license 
constitute  a  guarantee  of  businasB 
siuxess.  Applicants  should  perform 
their  individual  due  diligence  before 
proceeding  as  they  would  with  any  new 
businaas  venture. 

As  is  tt»«ase  with  many  business 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 


attempt  to  use  the  LMDS  auction  to 
deceive  and  defraud  unsuspecting 
investors.  Common  warning  signals  of 
fraud  include  the  following: 

•  The  firat  contact  is  a  "cold  call" 
from  a  telemarketer,  or  is  made  in 
response  to  an  inquiry  prompted  by  a 
radio  or  television  infomercial. 

•  The  ofiisring  materials  used  to 
invest  in  the  venture  appear  to  be 
targeted  at  IRA  funds,  for  example  by 
including  all  doomients  and  papers 
needed  for  the  transfer  of  funds 
maintained  in  IRA  accounts. 

•  The  amount  of  the  minimum 
investment  is  less  than  $25,000. 

•  The  sales  representative  makes 
verbal  representations  that:  (a)  the 
Internal  Revenue  Service  ("IRS"), 
Federal  Trade  Commission  ("FTC?'). 
Securities  and  Exchange  Commission 
("SEC"),  FCC,  or  otiier  government 
agency  has  approved  the  investment;  (b) 
the  investment  is  not  subject  to  state  or 
federal  securities  laws;  or  (c)  the  , 
investment  wrill  yield  luuealistically 
high  short-term  profits.  In  addition,  the 
offering  materials  often  include  copies 
of  actual  FCC  releases,  or  quotes  from 
FCC  personnel,  giving  the  appearance  of 
FOC  knowledge  or  approval  of  the 
solicitation. 

Information  about  deceptive 
telemarketing  investment  schemes  is    . 
available  from  the  FTC  at  202-326-2222 
and  from  the  SEC  at  202-942-7040. 
Complaints  about  specific  deceptive 
telemarketing  investment  schemes 
should  be  directed  to  the  FTC,  the  SEC, 
or  the  National  Fraud  Information 
Center  at  800-876-7060.  Consumera 
who  have  concerns  about  specific  LMDS 
proposals  may  also  call  the  FCC 
National  Call  Center  at  888-CALL-FOC 
(888-225-5322). 

n.  Bidder  Eligibility  and  Small 
Business  Proviskms 

A.  General  Eligibility  Criteria 

As  described  above,  this  auction 
offers  two  licenses:  one  license  for  1,150 
megahertz  of  spectnim  in  the  28  GHz 
and  31  GHz  bands;  and  one  license  for 
150  megahertz  of  spectrum  in  the  31 
GHz  band;  in  each  of  493  BTA  and  BTA- 
like  areas,  for  a  total  of  986  licenses. 
General  eligibility  to  provide  LMDS 
service,  subject  to  certain  restrictions 
outiined  below,  is  afforded  to  entities 
which  are  not  precluded  under  47  CFR 
101.7, 101.1001,  and  101.1003. 

(1)  Eligibility  Restrictions 

(a)  1.150  megahertz  licenses. 

ILECs  and  cable  television  companies 
are  subject  to  certain  restrictions  on 
their  eligibility  to  own  m  attributable 
interest  in  the  1,150  megahertz  LMDS 


Federal  Regigter  /  Vol.  62,  No.  199  /  Wednesday,  October  15,  1997  /  Notices  53631 


license  in  their  authorized  or  franchised 
service  areas  ("in-region").  An 
incumbent  is  defined  as  "in-region"  if 
its  authorized  service  area  represents  10 
percent  or  more  of  the  population  of  the 
BTA.  A  20  percent  or  greater  ownership 
level  constitutes  an  attributable  interest 
in  a  license.  ILECs  and  cable  companies 
are  permitted  to  participate  fully  in  the 
auction  of  the  1,150  megahertz  LMDS 
licenses,  but  are  required  to  divest  any 
overlapping  interests  within  90  days  if 
they  win  a  license  at  the  auction.  The 
eligibility  restrictions  terminate  on  the 
third  anniversary  of  the  effective  date  of 
the  LMDS  rules.  These  restrictions  may 
be  extended  beyond  the  three-year 
period,  if,  upon  a  review  at  the  end  of 
this  period,  the  Commission  determines 
that  sufficient  competition  has  not 
developed.  The  Commission  may  waive 
the  restriction  in  individual  cases  upon 
a  showing  of  good  cause. 

(b)  150  megahertz  licenses. 

All  entities  that  meet  the 
Commission's  general  eligibility  criteria, 
including  ILECs  and  cable  television 
companies,  are  eligible  to  own 
attributable  interests  in  the  150 
megahertz  license  in  any  BTA. 

(2)  Determination  of  Revenues 

For  purposes  of  determining  which 
entities  qualify  as  very  small  businesses, 
small  businesses,  and  entrepreneun.  the 
Commission  will  attribute  to  the 
applicant  the  gross  revenues  of  all  of  its 
controlling  principals  and  affiliates.  For 
purpose  of  this  auction,  the  Commission 
will  not  impose  specific  equity 
requirements  on  controlling  principals. 
However,  in  order  to  qualify  as  a  very 
small  business,  small  business,  or 
entrepreneur  an  applicant's  qualifying 
principals  must  m^'p**'"  control  of  the 
applicant.  The  term  "control"  includes 
both  de  facto  and  de  jure  control  of  the 
applicant  Typically,  dejure  control  is 
evidenced  by  ownership  of  at  least  50.1 
percent  of  an  entity's  voting  stock.  De 
facto  control  is  determined  on  a  case-by- 
case  basis.  The  following  are  some 
common  indicia  of  control: 

•  The  entity  constitutes  or  appoints 
more  than  50  percent  of  the  board  of 
directors  or  management  committee; 

•  The  entity  has  authority  to  appoint, 
promote,  demote,  and  fire  senior 
executives  that  control  the  day-to-day 
activities  of  the  licensee;  or 

a  The  entity  plays  an  integral  role  in 
management  decisions. 

(3)  Application  Showing 

Applicants  should  note  that  they  will 
be  required  to  file  supporting 
documentation  to  est^lish  that  they 
satisfy  the  eligibilify  requirements  for 


this  auction.  See  47  CFR  1.2105  and 
101.1109. 

B.  Bidding  Credits 

Qualifying  LMDS  applicants  are 
eligible  for  bidding  credits.  The  size  of 
an  LMDS  bidding  credit  depends  on  the 
aimukl  gross  revenues  of  the  bidder  and 
its  controlling  principles  and  affiliates, 
as  averaged  over  the  preceding  three 
years: 

•  A  bidder  with  gross  annual 
revenues  of  not  more  than  SI  5  miUion 
receives  a  45  percent  discoimt  on  its 
winning  bids  for  LMDS  licenses; 

•  A  bidder  with  gross  annual 
revenues  of  more  than  $15  miUion  but 
not  more  than  $40  million  receives  a  35 
percent  discount  on  its  winning  bids  for 
LMDS  licenses;  and 

•  A  bidder  with  gross  aimual 
revenues  of  more  than  $40  million  but 
not  more  than  $75  million  receives  a  25 
percent  discount  on  its  winning  bids  for 
LMDS  licenses. 

Bidding  credits  are  not  cumulative: 
applicants  that  qualify  receive  either  the 
25  percent,  the  35  percent,  or  the  45 
percent  bidding  credit,  but  qotall.  The 
definitions  of  very  small  business,  small 
business,  and  entrepreneur  (including 
calculation  of  gross  aimual  revenue)  are 
set  forth  in  47  CFR  101.1112. 

LMDS  bidders  should  note  that  unjust 
enrichment  provisions  apply  to  winning 
bidden  that  use  bidding  credits  and 
subsequentiy  assign  or  transfsr  control 
of  their  BTA  licenses  to  an  entity  not 
qualifying  for  the  same  levels  of  bidding 
credits.  See  47  CFR  101.1107(e). 

UL  Pre-Anction  PrDoednres 

A.  Short-Form  Application  (FCC  Form 
175)— Due  November  17,  1997 

In  order  to  be  eli{^ble  to  bid  in  diis 
auction,  applicants  must  first  submit  an 
FOC  Form  175  application.  This 
application  must  be  received  at  the 
Conunission  by  5:30  p.m.  ET  on 
November  17, 1997.  Late  applications 
will  not  be  accepted. 

There  is  no  application  fee  required 
when  filing  an  FOC  Form  175.  However, 
to  be  eligible  to  bid,  an  applicant  must 
submit  an  upfront  payment  See  Part 
3.C.  infra. 

(1)  Filing  Options 

Auction  applicants  are  strongly 
encouraged  to  file  their  applications 
electronically  in  order  to  take  full 
advantage  of  the  greater  efficiencies  and 
convenience  of  electronic  filing,  bidding 
and  access  to  bidding  data.  For  example, 
electronic  filing  enables  the  applicant 
to:  (a)  receive  interactive  feedback  while 
completing  the  application;  and  (b) 
receive  immediate  acknowledgement 


that  the  FCC  Form  175  has  been 
submitted  for  filing.  In  addition,  only 
those  applicants  who  file  electronically 
will  have  the  option  of  bidding 
electronically.  However,  manual  filing 
(via  hard  copy)  is  also  permitted.  Please 
note  that  manual  filers  will  not  be 
permitted  to  bid  electronically  and  must 
bid  telephonically,  unless  the  FCC  Form 
175  is  amended  electronically  prior  to 
the  resubmission  date  for  incomplete  or 
deficient  applications.  Applicants  who 
file  electronically  may  miake 
amendments  to  their  applications  until 
the  filing  deadline.  The  following  is  a 
brief  description  of  each  filing  method. 

(a)  Electronic  Filing. 
Applicants  wishing  to  file 

electronicaUy  may  generally  do  so  on  a 
24-hour  basis  bediming  October  27, 
1997.  All  the  information  required  to 
file  the  FOC  Form  175  electronically 
(i.e.,  software  and  help  files)  wrill  be 
available  over  both  the  Internet  and  the 
FOG'S  Bulletin  Board  System  ( 'BBS"). 

(b)  Manual  Filing. 

Auction  applicants  will  be  pennitted 
to  file  their  FOC  Form  175  applications 
in  hard  copy.  When  any  manually  filed 
FCC  Form  175  and  175-S  exceeds  five 
pages  in  length,  the  FOC  additionally 
requires  that  all  attachments  be 
submitted  on  a  3.5-inch  diskette,  or  the 
entire  application  be  filed  in  a 
microfiche  version.  Manual  filers  must 
use  the  September  1997  version  of  FOC 
Form  175  and  the  October  1995  edition 
of  the  175-S  (if  applicable).  Earlier 
venions  of  the  FOC  Form  175  wall  not 
be  accepted  for  filing.  Copies  of  FOC 
Forms  175  and  175-S  can  be  obtained 
by  calling  202-418-FORM. 

Manual  applications  may  be 
submitted  by  hand  delivery  (including 
private  "overnight"  cotirier),  or  by  U.S. 
mail  (certified  mail  with  return  receipt 
recommended),  addressed  to:  FOC  Form 
175  niing.  Auction  No.  17,  Federal 
Communications  Commission.  Auctions 
&  Industry  Analysis  Division,  1270 
Fairfield  Road.  Getfysbuig.  PA  17325- 
7245. 

Note:  Manual  applioatioiu  delivered  to  any 
otinr  locations  will  not  be  eccsptod. 

(2)  Completion  of  the  FOC  Form  175 

Applicants  shoidd  carefully  review  47 
CFR  1.2105  and  101.1104,  and  must 
complete  all  items  on  the  FOC  Form  175 
(and  175-S,  if  applicable). 

Failure  to  sign  a  manually  filed  FOC 
Form  175  or  fiailure  to  submit  the 
required  ownership  information  (for 
both  electronic  and  manual  filers)  will 
result  in  dismissal  of  the  application 
and  loss  of  the  abilify  to  paitidpate  in 
the  auction.  Only  original  signatures 
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will  be  accepted  for  manually  filed 
applications. 

(3)  Electronic  Review  of  FCC  Form  175 

The  PCC  Form  175  review  software 
may  be  used  to  review  and  print 
applicants'  FCC  Form  175  applicadons. 
In  other  words,  applicants  who  file 
electronically  may  review  their  own 
completed  FCC  Forms  175.  Applicants 
also  have  access  to  view  other 
applicants'  completed  FCC  Forms  175, 
after  the  filing  deadline  has  passed  and 
the  FCC  has  issued  a  public  notice 
explaining  the  status  of  the  applications. 
There  is  a  fee  of  $2.30  per  minute  for 
arressing  this  system. 

B.  Application  Processing  and  Minos 
Corrections 

After  the  deadline  for  filing  the  FCC 
Form  175  applications  has  passed,  the 
FCC  will  process  all  timely  applications 
to  determine  which  are  acceptable  for 
filing,  and  subsequenUy  will  issue  a 
public  notice  identifying:  (1)  Those 
applications  accepted  for  filing 
(including  FCC  account  nimibers  and 
the  licenses  for  which  they  applied);  (2) 
those  applications  reflected;  and  (3) 
(hose  applications  that  have  minor 
defects  that  may  be  corrected,  and  the 
deadline  for  filing  such  corrected 
applications. 

As  described  more  fully  in  the 
Commission's  rules,  after  the  November 
17, 1997,  short-form  filing  deadline, 
applicants  may  make  only  minor 
corrections  to  their  FCC  Form  175 
applications.  Applicants  will  not  be 
permitted  to  make  major  modifications 
to  their  applications  [e.g..  change  their 
license  selections,  change  the  certifying 
official  or  change  control  of  the 
applicant).  See  47  CFR  1.2105. 

C.  Upfront  Payments— Due  December  1, 
1997 

In  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 


upfront  payment  accompanied  by  an 
FCC  Remittance  Advice  (FCC  Form 
159).  Manual  filers  must  use  the  July 
1997  version  of  FCC  Form  159.  Earlier 
versions  of  this  form  will  not  be 
accepted.  All  upfront  payments  must  be 
received  at  Mellon  Bank  in  nttsburgh, 
Pennsylvania,  by  6:00  p.m.  ET  on 
December  1, 1997. 
Fleese  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  payments  must  be  made  by  wire 
transfer.  No  other  form  of  payment  will 
be  accepted. 

•  Upfront  payments  for  Auction  No. 
17  go  to  a  lockbox  number  different 
from  the  ones  used  in  previous  PCC 
auctions,  and  different  from  the  lockbox 
number  to  be  used  for  post-auction 
payments. 

•  Failure  to  deliver  the  upfront 
payment  by  the  December  1, 1997 
deadline  will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

(1)  Wire  Transfers 

For  this  auction,  the  FCC  requires 
applicants  to  make  their  upfront 
payments  by  wire  transfer,  which 
experience  has  shown  provides  the 
greatest  reliability  and  efficiency.  Wire 
transfer  payments  must  be  received  by 
6:00  p.m.  ET  on  December  1,  1997.  To 
avoid  untimely  payments,  applicants 
should  discuss  arrangements  (including 
bank  closing  schedules)  with  their 
banker  several  days  before  they  plan  to 
make  the  wire  transfer,  and  allow 
sufficient  time  for  the  transfer  to  be 
initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  iiiformation: 

ABA  Routing  Number  043000261 
Receiving  Bank:  Mellon  Pittsburgh 
BNF:  FCC/AC— 0100180 

Frequency  Block  A 


OBI  Field:  (Skip  one  space  between 

each  information  item) 

"AUCTIONPAY" 
TAXPAYER  IDENTmCATION  NO. 

(same  as  FCC  Form  175,  block  7) 
PAYMENT  TYPE  CODE  (enter 

"AWLU") 
FCC  CODE  (same  as  FCC  Form  159. 

Block  23A:  "17") 
PAYER  NAME  (same  as  FCC  Form  175. 

Block  1) 
LOCKBOX  NO.  358420 

Note:  The  BNF  and  Lockbox  number  are 
specific  to  the  upfiront  pajmients  for  this 
auction:  do  not  use  BNF  or  Locldxtx  numbais 
from  previous  auctions. 

Applicants  must  fax  a  completed  FCC 
Form  159  to  Mellon  Bank  at  412-236- 
5702  at  least  one  hour  before  placing  the 
order  for  the  wire  transfer  (but  on  the 
same  business  day).  On  the  cover  sheet 
of  the  fex.  write  "Wire  Transfer — 
Auction  Payment  for  Auction  Event  No. 
17." 

(2)  FCC  Form  159 

Each  upfront  payment  must  be 
accompanied  by  a  completed  FCC 
Remittance  Advice  (FCC  Form  159). 
Proper  completion  of  FCC  Form  159  is 
critical  to  ensuring  correct  credit  of 
upfront  payments.  Detailed  instructions 
for  completion  of  FCC  Form  159  will  be 
included  in  the  Bidder  Information 
Package. 

(3)  Amount  of  Upfront  Payment 

The  amount  of  the  upfront  pa3rment  ■ 
required  to  bid  on  a  particular  license{s) 
in  Auction  No.  17  has  been  calculated 
in  three  tiers,  based  on  the  population 
("pop")  figures  for  the  BTA(s),  and 
adjusted  to  take  into  account  the 
spectrum  bandwidth  that  is  being 
licensed  in  frequency  block  A  aiid  in 
frequency  block  B. 

The  formula  utilized  to  calculate 
upfront  payments  is  as  follows: 


BTA  population 


Over  1.000.000 

100.000-1,000,000 
UnOer  100.000 


X 
X 

x 


rmiMp?* 


$0.90 
$0.60 
$0.30 


X 
X 
X 


Frequency 
block  8* 


10% 
10% 
10% 


•An  upfront  payments  are  rounded  up  to  me  nearest  dollar.  A  minimum  upfront  payment  amount  has  been  set  at  $2,500  per  icense. 


Please  note  that  upfront  payments  are 
not  attributed  to  specific  licenses,  but 
instead  will  be  translated  to  bidding 
units  to  define  the  bidder's  maximum 
bidding  eligibility.  Thus,  an  applicant 
does  not  have  to  make  an  upfiront 
payment  to  cover  all  licenses  for  which 
the  applicant  has  applied.  Rather,  the 


total  upfront  payment  defines  the 
maximum  amount  of  bidding  units  on 
which  the  applicant  will  be  permitted  to 
bid  (including  standing  high  bids)  in 
any  single  round  of  bidding.  In  order  to 
be  able  to  place  a  bid  on  a  license,  in 
addition  to  having  specified  that  license 
on  FCC  Form  175,  a  bidder  must  have 


an  eligibility  level  that  meets  or  exceeds 
the  number  of  bidding  units  assigned  to 
that  license.  At  a  minimnin,  an 
applicant's  total  upfront  payment  must 
be  enough  to  establish  eligibility  to  bid 
on  at  least  one  of  the  licenses  applied 
for  on  FCC  Form  175,  or  else  the 
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applicant  will  not  be  eligible  to 
participate  in  the  auction. 

In  calculating  the  upfront  pajrment 
amount,  an  applicant  should  determine 
the  m<'^'"""'  niunber  of  bidding  luiits 
it  may  wish  to  bid  on  in  any  single 
round,  and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 

Note:  An  applicant  may,  on  its  FCC  Fonn 
175,  apply  for  every  license  being  ofiered,  but 
its  actual  bidding  in  any  round  will  be 
limited  by  the  bidding  uniu  reflected  in  its 
upfront  payment  A«  explained  in  Parts 
4.A(2)  and  4.A(4),  infra,  bidders  will  be 
required  to  remain  active  in  each  round  of 
the  auction  on  a  specified  percentage  of  the 
bidding  tmits  reflected  in  meir  upfront 
payments  in  order  to  retain  their  current 
eligibility. 

(4)  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds 

Because  experience  with  prior 
auctions  has  shown  that  in  most  cases 
wire  transfers  provide  quicker  and  more 
efficient  refunds  than  paper  checks,  the 
Commission  plans  to  use  wire  transfers 
for  all  Auction  No.  17  refunds.  To  avoid 
delays  in  processing  refunds,  applicants 
shoiild  include  wire  transfer 
instructions  with  any  refund  request 
they  file;  they  may  also  provide  this 
information  in  advance  by  faxing  it  to 
the  FCC  Billings  and  Collections 
Branch,  ATTN:  Regina  Dorsey  or 
Linwood  Jenkins,  at  202-418-2843. 
(Applicants  should  also  note  that 
implementation  of  the  Debt  Collection 
Improvement  Act  of  1996  requires  the 
FCC  to  (^tain  a  Taxpayer  Identification 
Number  (TIN)  before  it  can  disburse 
refunds.)  Eligibility  for  refunds  is 
discussed  in  Part  5.D,  infra. 


D.  Auction  Registmtion 

Approximately  five  business  days 
before  the  auction,  the  PCC  will  issue  a 
public  notice  aimouncing  all  qualified 
bidders  for  the  auction.  Qualified 
bidders  are  those  applicants  whose  FOC 
Form  175  applications  have  been 
accepted  for  filing  and  who  have  timely 
submitted  upfront  payments  sufficient 
to  make  them  eligible  to  bid  on  at  least 
one  of  the  licenses  for  which  they 
applied. 

All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  each 
containing  part  of  the  conifidential 
identification  codes  required  to  place 
bids.  These  mailings  will  be  sent  only 
to  the  contact  person  at  the  applicant 
address  listed  in  the  FCC  Form  175. 

Applicants  who  do  not  receive  both 
registration  mailings  will  not  be  able  to 
submit  bids.  Therefore,  any  qualified 
applicant  who  has  not  received  both 


mailings  by  noon  on  Monday,  December 
8, 1997  should  contact  the  FCC  National 
Call  Center  at  888-CALL-FCC  (888- 
225-5322,  press  option  #2  at  the 
prompt).  Receipt  of  both  registration 
mailings  is  critical  to  participating  in 
the  auction  and  each  applicant  is 
responsible  for  ensuring  it  has  received 
all  of  the  remstiation  material. 

Qualified  Didders  should  note  that 
lost  login  codes,  passwords  or  bidder 
identification  nimibers  can  be  replaced 
only  by  appearing  in  person  at  the  FOC 
Auction  Headqtiarters  located  at  2 
Massachusetts  Avenue.  NX, 
Washington,  D.C.  20002.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's 
FCC  Form  175,  may  appear  in  person 
with  two  forms  of  identification  (one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacement  codes. 

E.  Remote  Electronic  Bidding  Software 

Qualified  bidders  who  file  or  amend 
the  FCC  Form  175  electronically  are 
allowed  to  bid  electronically,  but  must 
purchase  remote  electronic  bidding 
software  for  $175.00.  including  shipping 
and  handling,  by  December  1, 1997. 
(Auction  software  is  tailored  to  a 
specific  auction,  so  software  from  prior 
auctions  will  not  work  for  Auction  No. 
17.)  Bidders  who  order  remote  bidding 
software  by  the  ordering  deadline  will 
receive  it  with  the  registration  mailings. 
A  software  order  form  will  appear  in  a 
subsequent  public  notice. 

F.  Auction  Seminar 
On  October  30. 1997  the  FCC  vrill 

sponsor  a  seminar  for  the  LMDS 
auction.  This  seminar  will  be  held  at  the 
Renaissance  Hotel,  999  9th  Street, 
N.W.,  Washington,  D.C.  The  semihar 
will  provide  attendees  with  information 
about  pre-auction  procedures,  conduct 
of  the  auction,  FCC  remote  bidding 
software,  and  the  LMDS  service  and 
auction  rules.  Additionally,  there  will 
be  an  opportunity  for  interested  parties 
to  display  equipment  at  this  event.  If 
interested,  please  contact  the  FCC  at 
888-CALL-FCC  (888-225-5322,  press 
option  #2  at  the  prompt). 

Please  note  that  a  maximum  of  two 
representatives  from  each  company  may 
attend,  first-come  first-served,  on  a 
reservation  basis  imtil  room  capacity  is 
filled.  To  register,  complete  the 
registration  form  included  in  the  Bidder 
Information  Package. 

G.  Mock  Auction 

All  applicants  whose  FOC  Forms  175 
have  beni  accepted  for  filing  will  be 
eligible  to  participate  in  a  mock  auction 
^  beginning  December  8, 1997.  The  mock 
auction  will  enable  applicants  to 


become  familiar  with  the  electronic 
software  prior  to  the  auction.  Free 
demonstration  software  will  be  available 
for  use  in  the  mock  auction.  Due  to 
different  bidding  procedures  in  the 
LMDS  auction  ^m  previous 
Commission  auctions,  participation  by 
all  bidders  is  strongly  recommended. 
Details  will  be  announced  by  public 
notice. 

IV.  Anctiaa  Ereat 

The  first  round  of  the  anctiOn  will 
begin  on  December  10. 1997. 

A.  Auction  Structure 

(1)  Simultaneous  Multiple  Round 
Auction 

The  986  LMDS  BTAs  will  be  awarded 
through  a  single,  simultaneous  multiple 
roimd  auction.  Unless  otherwise 
aimounced,  bids  will  be  accepted  on  all 
licenses  in  each  roimd  of  the  auction. 

(2)  Maximum  Eligibility  and  Activity 
Rules 

As  explained  in  Part  3.C(3),  supra,  the 
amount  of  the  upfront  pajrment 
submitted  by  a  bidder  determines  the 
initial  th"'"""""  eligibility  (in  bidding 
units)  for  each  bidder.  In  order  to  ensure 
that  the  auction  closes  within  a 
reasonable  period  of  time,  an  activity 
rule  reqtiires  bidders  to  bid  actively 
throughout  the  auction,  rather  than  wait 
until  the  end  before  participating. 
Bidders  are  required  to  be  active  on  a 
percentage  of  weir  maximum  eligibility 
during  each  round  of  the  auction. 
Details  of  the  specific  percentages  for 
each  stage  are  set  forth  under  Auction 
Stages  in  Part  4-A(4),  infra.  A  bidder 
that  does  not  satisfy  the  activity  rule 
will  either  lose  bidding  eligibility  or  use 
an  activity  rule  waiver,  as  explained  by 
Activity  Rule  Waivers  and  Reduditg 
Eligibility  in  Part  4.A(3),  infra. 

A  bidaer  is  considered  active  on  a 
license  in  the  cturent  round  if  it  is 
either  the  high  bidder  at  the  end  of  the 
previous  bidding  period  and  does  not 
withdraw  the  high  bid  in  the  current 
round,  or  if  it  submits  an  acceptable  bid 
in  the  ctirrent  roimd  (see  Muumiun 
Acceptable  Bids  in  Part  4.B(2).  infra).  A 
bidder's  activity  level  in  a  round  is  the 
sum  of  the  bidding  units  associated  with 
licenses  on  which  the  bidder  is  active. 
The  Ttiinimiim  required  activity  level  is 
expressed  as  a  percentage  of  the  bidder's 
maximum  bidding  eliglbilify,  and 
increases  as  the  auction  progresses,  as 
set  forth  under  Auction  Stages  in  Parts 
4.A(4)  and  4A(5).  infrtL 

(3)  Activity  Rule  Waivers  and  Reducing 
Eligibility 

Each  bidder  will  be  provided  five 
activity  nde  waivers  that  may  be  used 
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in  any  round  diiring  the  course  of  the 
auction.  Use  of  an  activity  ruie  waiver 
preserves  the  bidder's  cxuient  bidding 
eligibility  despite  the  bidder's  activity 
in  the  current  round  being  below  the 
required  minimum  level.  An  activity 
rule  waiver  applies  to  an  entire  round 
of  bidding  and  not  to  a  particular 
licooae. 

The  FCC  auction  system  assiunes  that 
bidders  with  insufficimt  activity  would 
prefisr  to  use  an  activity  nUe  waiver  (if 
available)  rather  than  lose  bidding 
eligibility.  Therefore,  the  system  will 
automatically  apply  a  waiver  (known  as 
an  "automatic  waiver")  at  the  end  of 
any  bidding  period  where  a  bidder's 
activity  level  is  below  the  minimnfn 
required  unless:  (1)  there  are  no  activity 
rule  waivers  available;  or  (2)  the  bidder 
overrides  the  automatic  application  of  a 
waiver  by  reducing  eligibility,  thereby 
meeting  the  minimum  requirements. 

A  bidder  with  insufficient  activity 
who  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  afiSrmatively  override 
the  automatic  waiver  mechanism  during 
the  bidding  period  by  using  the  reduce 
eligibility  function  in  the  software.  In 
this  case,  the  bidder's  eligibility  is 
permanently  rediiced  to  biing  the  bidder 
into  compliance  with  the  activity  rules 
as  described  in  Auction  Stages,  Part 
4^(4),  ui^.  Once  eligibility  has  been 
reduoad,  a  bidder  will  not  be  permitted 
to  regain  its  lost  bidding  eligibility- 

Finally,  a  bidder  may  proactively  use 
an  activity  rule  waiver  as  a  means  to 
keep  the  auction  open  without  placing 
a  bid.  If  a  bidder  submits  a  proactive 
waiver  (using  the  proactive  waiver 
function  in  the  bidding  software)  during 
a  bidding  period  in  which  no  bids  are 
submitted,  the  auction  will  remain  open 
and  the  bidder's  eligibility  will  be 
preserved.  An  automatic  waiver  invoked 
in  a  round  in  which  thoe  are  no  new 
valid  bids  will  not  keep  Ihe  auction 
rOpen. 

(4)  Auction  Stages 

The  auction  is  composed  of  three 
stages,  which  are  each  defined  by  an 
increasing  activity  riile.  Below  are  the 
proposed  activity  levels  for  each  stage  of 
the  auction.  The  FCC  reserves  the 
discretion  to  alter  the  activity 
percentages  before  and  during  the 
auction. 

Stage  One:  In  each  round  of  the  first 
stage  of  the  auction,  a  bidder  desiring  to 
maintain  its  turrmt  eligibility  is 
required  to  be  active  on  licenses 
encompassing  at  least  60  percent  of  its 
current  bidding  eligibility.  Failiue  to 
maintain  the  requisite  activity  level  will 
result  in  a  reduction  in  the  bidder's 
bidding  eligibility  in  the  next  round  of 


bidding  (unless  an  activity  rule  waiver 
is  used).  During  Stage  One,  reduced 
eligibility  for  the  next  round  will  be 
calculated  by  multiplying  the  current 
round  activity  by  five-thirds  (5/3). 

Stage  Two:  In  each  round  of  the 
second  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  80  percent  of  its 
current  bidding  eligibility.  During  Stage 
Two,  reduced  eligibility  for  the  next 
round  will  be  calculated  by  multiplying 
the  current  round  activity  by  five- 
fourths  (5/4). 

Stage  Three:  In  each  round  of  the 
third  stage,  a  bidder  desiring  to 
maintain  its  current  eligibility  is 
required  to  be  active  on  98  percent  of  its 
current  bidding  eligibility.  In  this  final 
stage,  reduced  eligibility  for  the  next 
roimd  will  be  calculated  by  multipi3ring 
the  current  round  activity  by  fifty- 
fortyninths  (50/49). 

Cauliaa:  Since  activity  requirements 
increase  in  each  auction  stage,  bidders 
must  carefully  check  their  current 
activity  during  the  bidding  period  of  the 
first  round  following  a  stage  transition. 
This  is  especially  critical  for  bidders 
who  have  standing  high  bids  and  do  not 
plan  to  submit  new  bids.  In  past 
auctions,  some  bidders  inadvertentiy 
lost  bidding  eligibility  or  used  an 
activity  rule  waiver  because  they  did 
not  reverify  their  activity  status  at  stage 
transitions.  Bidders  may  check  their 
activity  against  the  required  minimum 
activity  level  by  using  the  bidding 
software's  bid(ting  module. 

(5)  Stage  Transitions 

The  auction  will  start  in  Stage  One. 
Under  the  POCs  general  guidelines  it 
will  advance  to  the  next  stage  (j.e.,  from 
Stage  One  to  Stage  Two,  and  from  Stage 
Two  to  Stage  Three)  when  in  each  of 
three  consecutive  roimds  of  bidding,  the 
high  bid  has  increased  on  10  percent  or 
less  of  the  licenses  being  auctioned  (as 
measured  in  bidding  units).  However, 
the  FOC  retains  the  discretion  to 
accelerate  the  auction  by 
announcement  This  determination  will 
be  besed  on  a  variety  of  measures  of 
bidder  activity  including,  but  not 
limited  to,  the  auction  activity  level,  the 
percentages  of  licenses  (meesured  in 
terms  of  bidding  units)  on  which  there 
are  new  bids,  the  number  of  new  bids, 
and  the  percentage  increase  in  revenue. 

(6)  Auction  Stopping  Rules 

Barring  extraordinary  circumstances, 
bidding  will  remain  open  on  all  licenses 
until  bidding  stops  on  every  license. 
Thus,  the  auction  will  close  for  all 
licenses  when  one  round  passes  during   , 
which  no  bidder  submits  a  new 
acceptable  bid  on  any  license,  applies  a 


proactive  waiver,  or  withdraws  a 
previous  high  bid. 

The  FCC  retains  the  discretion, 
however,  to  keep  an  auction  open  even 
if  no  new  acceptable  bids  or  proactive 
waivers  are  submitted,  and  no  previous 
high  bids  are  withdrawn.  In  this  event, 
the  effect  will  be  the  same  as  if  a  bidder 
had  submitted  a  proactive  waiver.  Thus, 
the  activity  rule  will  apply  as  usual,  and 
a  bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  an 
activity  rule  waiver  (if  it  has  any  left). 

Further,  in  its  discretion,  the  FCC 
reserves  the  right  to  declare  that  the 
auction  will  end  after  a  specified 
numbw  of  additional  rounds  ("special 
stopping  rule").  If  the  FCC  invokes  this 
special  stopping  rule,  it  will  accept  bids 
in  the  final  round(s)  only  for  licenses  on 
which  the  high  bid  increased  in  at  least 
one  of  the  preceding  specified  number 
of  rounds.  The  FOC  intends  to  exercise 
this  option  only  in  extreme 
circumstances,  such  as  where- the 
auction  is  proceeding  very  slowly, 
where  there  is  minimal  overall  bidding 
activity,  or  where  it  appears  likely  that 
the  auction  will  not  close  within  a 
reasonable  period  of  time.  Before 
exercising  this  option,  the  FCC  is  likely 
to  attempt  to  increase  the  pace  of  the 
auction  by,  for  example,  moving  the 
auction  into  the  next  stage  (whore 
bidders  would  be  required  to  maintain 
a  higher  level  of  bidding  activity), 
increasing  the  number  of  bidding 
rounds  per  day,  and/or  increasing  the 
amount  of  the  minim»m  bid  increments 
for  the  limited  number  of  licenses  where 
there  is  still  a  high  level  of  bidding 
activity. 

(7)  Auction  Delay,  Suspension,  or 
Cancellation 

By  public  notice  or  by  announcement 
during  the  auction,  the  FCC  may  delay, 
suspend  or  cancel  the  auction  in  the 
event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
and  competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  FCC,  in  its 
sole  discretion,  may  elect  to:  resume  the 
auction  starting  from  the  beginning  of 
the  current  round;  resume  the  auction 
starting  from  some  previous  round;  or 
cancel  the  auction  in  its  entirety. 
N^work  interruption  may  cause  the 
FCC  to  delay  or  suspend  the  auction. 

B.  Bidding  Procedwret 

(1)  Round  Structure 

The  initial  bidding  schedule  will  be 
announced  by  public  notice  at  least  one 
week  before  the  start  of  the  auction,  and 


Federal  Register  /  Vol.  62,  No.  199  /  Wednesday,  October  15.  1997  /  Notices 


53635 


will  be  included  in  the  registration 
mailings.  The  round  stracture  for  each 
bidding  round  contains  a  single  bidding 
period  followed  by  the  release  of  the 
round  results. 

The  FCC  hastliscretion  to  change  the 
bidding  schedule  in  order  to  foster  an 
auction  pace  that  reasonably  balances 
speed  with  the  bidders'  need  to  study 
round  results  and  adjust  their  biddii^ 
strategies.  The  FCC  may  increase  or 
decrease  the  amoimt  of  time  for  the 
performance  and  review  periods,  or  the 
number  of  rounds  per  day,  depending 
upon  the  bidding  activity  level  and 
other  factors. 

(2)  Minimum  Opening  Bid/Reserve 
Prices 

When  FOC  licenses  are  subject  to 
auction  (i.e.,  because  they  are  mutually 
exclusive)  the  recenUy  enacted 
Balanced  Budget  Act  of  1997  calls  upon 
the  Commission  to  prescribe  methods 
by  which  a  reasonable  reserve  price  is 
required  or  minimum  opening  bid 
established,  unless  it  determines  that 
such  an  assessment  is  not  in  the  public 
interest  Balanced  Budget  Act  of  1997, 
Public  Law  105-33,  111  Stat  251 
(1997);  47  U.S.C.  §  309(j)(4)(F).  In  light 
of  the  Balanced  Budget  Act,  the 
Commission  will  release  a  subsequent 
Public  Notice  which  will  seek  comment 
on  a  proposal  that  a  reserve  price  and/ 
or  minimum  opening  bid  be  established 
for  the  LMDS  auction. 

(3)  Minimum  Acceptable  Bids 

Once  there  is  a  standing  high  bid  on 
a  license,  a  bid  increment  will  be 
applied  to  that  license  to  establish  a 
minimum  acceptable  bid  for  the 
following  round.  The  Commission  will 
use  its  exponential  smoothing 
methodology  to  calculate  minimum  bid 
increments.  The  exponential  smoothing 
formula  calculates  the  bid  increment 
based  on  a  weighted  average  of  the 
activity  received  on  each  license  in  the 
current  and  all  previous  rounds.  This 
methodology  will  tailor  the  bid 
increment  for  each  license  based  on 
activity,  rather  than  setting  a  global 
increment  for  all  licenses.  A  detailed 
description  of  the  exponential 
smoothing  bid  increment  will  be 
included  in  the  forthcoming  Bidder 
Information  Package. 

(4)  High  Bids 

Each  bid  will  be  date-and  time- 
stamped  when  it  is  entered  into  the 
computer  system.  In  the  event  of  tie 
bids,  the  Commission  will  identify  the 
high  bidder  on  the  basis  of  the  order  in 
which  bids  are  received  by  the 
Commission,  starting  with  the  earliest 
bid.  The  bidding  software  allows 


bidders  to  make  multiple  submissitms 
in  a  round.  Each  bid  is  date-and  time- 
stamped  according  to  when  it  was 
submitted.  Thus,  bids  submitted  by  a 
bidder  earlier  in  a  round  will  have  an 
earlier  date-and  time-stamp  than  bids 
submitted  later  in  a  roimd. 

(5)  Bidding 

During  a  bidding  period,  a  bidder  may 
submit  bids  for  as  many  licenses  as  it  is 
eligible,  as  well  as  withdraw  high  bids 
from  previous  bidding  periods,  remove 
bids  placed  in  the  same  bidding  period, 
or  permanentiy  reduce  eligibility. 
Bidders  also  have  the  option  of  making 
multiple  submissions  and  withdrawals 
in  each  bidding  period,  and  will  not 
have  aaeparate  period  to  withdraw  bids. 
If  a  bidder  enters  multiple  bids  for  a 
single  license  in  the  same  roimd,  the 
system  takes  the  last  bid  entered  as  that 
bidder's  bid  for  the  round,  and  the  date 
and  time  stamp  of  that  bid  reflect  the 
latest  time  the  bid  was  entered. 

A  bidder's  maximum  eligilnlity  in  the 
firat  round  of  the  auction  is  determined 
by:  (a)  the  licenses  applied  for  on  FCC 
Form  175;  and  (b)  the  upfront  payment 
amoimt  deposited.  The  bid  submission 
screens  will  be  tailored  for  each  bidder 
to  include  only  those  licenses  for  which 
the  bidder  applied  on  its  FOC  Form  175. 
A  bidder  also  has  the  option  to  farther 
tailor  its  bid  submission  screens  to  call 
up  specified  groups  of  licenses. 

The  bidding  software  requires  each 
bidder  to  login  to  the  FCC  Auction 
System  during  the  bidding  period  using 
the  FCC  Accoimt  Number,  Bidder 
Identification  Nimiber,  and  confidential 
security  codes  provided  in  the 
registration  materials.  Bidders  are 
encouraged  to  download  and  print  bid 
confirmations  after  they  submit  their 
bids. 

In  Auction  No.  17,  the  screen  will 
disi^y  a  "Click  on  Check  Box  to  Bid" 
column  that  provides  a  check  box  for 
each  Minimum  Bid  Accepted  amount  in 
place  of  the  bid  entry  field.  To  place  a 
bid  at  the  minimiun  accepteUe  bid 
amoimt  for  a  license,  a  bidder  must 
click  the  appropriate  box  to  put  a  check 
mark  in  it  and  tiien  press  submit  to 
enter  the  bid  into  the  auction  system. 
Bidden  may  not  type  in  a  bid  for  any 
license. 

Once  the  click  box  is  checked,  the  Bid 
Submission  screen  updates  the  Group 
Total  (total  dollars  bid),  Bid-Units,  and 
Activity  amounts,  as  if  a  bid  amount 
bad  been  typed.  However,  by  using  the 
check  boxes,  there  is  no  risk  of 
mistyping  bids.  Other  auction  screens 
are  unchanged,  as  are  the  reports. 

(6)  Bid  Withdrawal  and  Bid  Removal 
(a)  Procedures. 


Befose  the  close  of  a  bidding  period, 
a  bidder  has  the  option  of  removing  any 
bids  placed  in  that  round.  By  using  the 
remove  bid  function  in  the  software,  a 
bidder  may  effectively  'unsubmit'  < 
bid  placed  within  that  round. -A  bidci 
removing  a  bid  placed  in  the  same 
round  is  not  subject  to  withdrawal 
payments.  Note  that  removing  a  bid  will 
affoct  a  bidder's  activity  for  the  round  In 
which  it  is  removed. 

Once  a  round  closes,  a  bidder  may  no 
longer  remove  a  bid.  However,  in  the 
next  round,  a  bidder  may  withdraw 
standing  high  bids  firom  previous 
rounds  using  the  withdraw  bid  function. 
A  high  bidder  that  withdraws  its 
standing  high  bid  from  a  previous  round 
is  subject  to  the  bid  withdrawal 
payments  specified  in  47  CFR 
101.1103(f),  1.2104(g),  and  1.2109.  The 
procedure  for  withdrawing  a  bid  and 
receiving  a  withdrawal  confirmation  is 
essentiaUy  the  same  as  the  bidding 
procedure  described  in  Bidding,  Part 
4.B(4],  supra.  - 

The  FCC  will  limit  the  number  of 
rounds  in  which  bidders  may  place 
withdrawals  to  two  rounds.  These 
rounds  will  be  at  the  bidder's  discretion 
and  there  will  be  no  limit  on  the 
number  of  bids  that  may  be  withdrawn 
in  either  of  these  rounds.  Withdrawals 
will  still  be  subject  to  the  bid 
withdrawal  payments  specified  in  47 
CFR  101.1103(f),  1.2104(g),  and  1JZ109. 
Bidders  should  note  that  abuse  of  the 
Commission's  bid  withdrawal 
procedures  could  result  in  the  denial  of 
the  ability  to  bid  on  a  market  ~ 

If  a  high  bid  is  withdrawn,  the  license 
will  be  offered  in  the  next  round  at  the 
second  highest  bid  price,  which  may  be 
less  than,  or  equal  to,  in  the  case  of  tie 
bids,  the  amount  of  the  withdrawn  bid, 
without  any  bid  increment  The  FCC 
will  serve  as  a  "place  holder"  on  the 
license  until  a  new  accepteble  bid  is 
submitted  on  that  license. 

(b)  Calculation. 

Generally,  a  bidder  who  withdraws  a 
standing  high  bid  during  the  course  of 
an  auction  will  be  subject  to  a  payment 
equal  to  the  lower  of:  (1)  the  difference 
between  the  net  withdrawn  bid  and  the 
subsequent  net  winning  bid;  or  (2)  the 
difiEerence  between  the  gross  withdrawn 
bid  and  the  subsequent  gross  winning 
bid  for  that  license.  See  47  CFR 
101.1103(f),  1.2104(g),  and  1.2109.  No 
withdrawal  payment  will  be  assessed  if 
the  subsequent  winning  bid  exceeds  the 
withdrawn  bid. 

(7)  Round  Results. 

The  bids  placed  during  a  bidding 
period  are  not  published  until  the 
conclusion  of  that  bidding  period.  After 
a  bidding  period  closes,  the  FCC  will 
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compile  reports  of  all  bids  placed,  bids 
withdrawn,  c\irrent  high  bids,  new 
mininnim  accepted  bids,  and  bidder 
eligibility  status  (bidding  eligibility  and 
activity  rule  waivers),  and  post  the 
reports  for  public  access. 

Reports  reflecting  bidders'  identities 
and  bidder  identification  numbers  for 
Auction  No.  17  will  be  available  before 
and  during  the  auction.  Thus,  bidders 
will  know  in  advance  of  this  auction  the 
identities  of  the  bidders  against  which 
they  are  bidding. 

(8)  Auction  Announcements 

The  FCC  will  use  auction 
announcements  to  announce  items  such 
as  schedule  changes  and  stage 
tmuitions.  All  FCC  auction 
announcements  will  be  available  on  the 
FCC  remote  electronic  bidding  system, 
as  well  as  the  Internet  and  the  FCC 
Btilletin  Board  System. 

(9)  O^er  Matters 

As  noted  in  Part  3.B,  supra,  after  the 
short-form  filing  deedline,  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  1 75  applications.  For 
example,  p«rmi8sibl8  minor  changes 
include  deletion  and  addition  of 
authorized  bidders  (to  a  maximum  of 
three)  and  revision  of  exhibits.  Filers 
should  make  these  changes  on-line,  and 
submit  a  letter  to  Kathleen  O'Brien 
Ham,  Chief,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  2025  M 
Street,  N.W.,  Room  5202,  Washington, 
D.C.  20554  (and  mail  a  separate  copy  to 
Matthew  Moses,  Auctions  and  Industry 
Analysis  Division),  briefly  siunmarizing 
the  changes.  Questions  about  other 
changes  should  be  directed  to  the  FCC 
Auctions  and  Industry  Analysis 
Division  at  202-418-0660. 

V.  PHt-Anction  Pracadaree 

A.  Down  Fayments  and  Withdrawn  Bid 
Payments 

After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
the  winning  bids  and  bidders  for  each 
license,  and  listing  withdrawn  bid 
payments  due. 

Within  five  business  days  after  release 
of  this  auction  closing  notice,  each 
winning  bidder  must  submit  sufficient 
funds  (in  addition  to  its  upfiront 
payment)  to  bring  its  total  amount  of 
money  on  deposit  with  the  Government 
to  20  percent  of  its  net  winning  bids 
(actual  bids  less  any  applicable  bidding 
credits).  See  47  CFR  101.1102(b).  In 
addition,  by  the  same  deadline  all 
bidders  must  pay  any  withdrawn  bid 


amounts  due  under  47  CFR  1.2104(g),  as 
discussed  in  Part  4.B(5),  supra.  (Upfront 
payments  are  applied  first  to  satisfy  any 
withdrawn  bid  liability,  before  being 
applied  toward  down  pa3rments.) 

B.  Long-Form  Application 

Within  lea  business  days  after  release 
of  the  auction  closing  notice,  winning 
biddors  must  submit  a  properly 
completed  long-form  application  and 
required  exhibits  for  each  LMDS  license 
won  through  the  auction.  Winning  very 
small  businesses,  small  businesses,  and 
entrepreneurs  must  include  an  exhibit 
demonstrating  their  eligibilify  for 
bidding  credits.  See  47  CFR  101.110g(b). 
Further  filing  instructions  will  be 
provided  to  auction  winners  at  the  close 
of  the  auction. 

C.  Default  and  Disqualification 

Any  high  bidder  that  defaults  <u  is 
disqualified  after  the  close  of  the 
auction  (i.e,,  fails  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  sulqect  to  the  pajrments 
described  in  47  CFR  1.2104(gX2).  In 
such  event  the  Commission  may  re- 
auction  the  license  to  existing  or  new 
applicants  or  ofiier  it  to  the  next  highest 
bidders  (in  descending  order)  at  their 
final  bids.  See  47  CFR  1.2109(b)  and  (c). 
In  addition,  if  a  default  or 
disqualification  involves  gross 
misconduct,  misrepresentation,  or  bad 
faith  by  an  applicant,  the  Commission 
may  declare  the  applicant  and  its 
principals  ineligible  to  bid  in  future 
auctions,  and  may  take  any  other  action 
that  it  deems  necessary,  including 
institution  of  proceeding.^  lo  revoke  any 
existing  licenses  held  by  the  applicant 
See  47  CFR  1.2109(d). 

D.  Refund  of  Remaining  Upfront 
Payment  Balance 

All  applicants  who  submitted  upfront 
pajrments  but  were  not  winrir^  bidders 
for  any  LMDS  license  may  be  entitled  to 
a  refund  of  their  remaining  upfront 
payment  balance  after  the  conclusion  of 
the  auction.  No  refund  «(rill  be  made 
unless  there  are  excess  funds  on  deposit 
from  that  applicant  after  any  applicable 
bid  withdrawal  payments  biave  been 
paid. 

Bidders  who  drop  out  of  the  auction 
completely  may  be  eligible  for  a  refund 
of  their  upfront  payments  before  the 
close  of  the  auction.  However,  bidders 
who  reduce  their  eligibilify  and  remain 
in  the  auction  are  not  eligible  for  partial 
refruub  of  upfront  payments  until  the 
close  of  the  auction.  Qualified  bidders 
who  have  exhausted  all  their  activify 


rule  waivers,  have  no  remaining  bidding 
eligibilify,  and  have  not  withdrawn  a 
hi^  bid  during  the  auction  must  submit 
a  written  refund  request  which  includes 
wire  transfer  instructions,  a  Taxpayer 
Identification  Niunber  ("TIN"),  and  a 
copy  of  their  bidding  eligibilify  screen 
print,  to:  Federal  Communications 
Conunission,  Billings  and  Collections 
Branch,  Attn:  Regina  Dorsey  or  Linwood 
Jenkins,  1919  M  Street.  N.W..  Room  452. 
Washington,  D.C  20554. 

Bidders  can  also  fax  their  request  to 
the  Billings  and  Collections  Branch  at 
(202)  418-2843.  Once  the  request  has 
been  approved,  a  refund  will  be  sent  to 
the  address  provided  on  the  FCC  Form 
159. 

NotK  Refund  processing  generally  takas  up 
to  two  weeks  to  complete.  Bidden  with 
questions  about  refunds  should  contact 
Ragina  Dorsey  or  Linwood  )enkins  at  202- 
41S-199S. 

Media  Contact:  Audrey  Spivack  at 
(202) 418-0654. 

Public  Safety  and  Private  Wiieleis 
Division:  Susan  Magnotti  or  Bob  Jamaa 
at  (202)  418-0680;  Auctions  and 
Industry  Analysis  Division:  Mark 
Bollinger.  Matthew  Moses,  or  Louis 
Sigalos  at  (202)  4ia-0660. 

Federal  Communications  Conunission. 

William  F.  Catoo. 

Acting  Secntary. 

[FR  Doc.  97-27232  Filed  10-14-97: 8:45  sm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Detetlon  of  Agenda  Hmiw  Froni 
Octobf  9tfi  Opt!  Meting 

The  following  items  have  been 
deleted  from  the  list  of  agenda  items  . 
scheduled  for  consideration  at  the 
October  9,  1997,  Open  Meeting  and 
previously  listed  in  the  Commission's 
Notice  of  October  2,  1997. 

Item  No..  Bureau.  Subject 

1 — ^Wireless  Telecommunicationa — 
Title:  Service  Rules  for  the  746-806 
MHz  Band,  and  Revisions  to  Part  27 
of  the  Commission's  Rules  and  The 
Development  of  Operational, 
Technical  and  Spectrum 
Requirements  for  Meeting  Federal, 
State  and  Local  Public  Safefy  Agency 
Commimication  Requirements 
Through  the  Year  2010  - 
Establishment  of  Rules  and 
Requirements  for  Priorify  Access 
Service  (WT  Docket  No.  96-86). 
Summary:  The  Commission  will 
consider  action  concerning  service 
rules  for  the  746-806  MHz  band  and 
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on  mlee  to  permit  the  provision  of 
prioiify  access  service. 

2--Common  Carrier — ^Title: 
Administration  of  the  North  American 
Numbering  Plan  (CC  Docket  No.  92- 
237)  and  Toll  Free  Service  Access 
Codes  (CC  Docket  No.  95-155). 
Summary:  The  Conunission  will 
consider  action  concerning  the 
administrator  of  the  North  American 
Ntunbering  Plan,  the  Billing  and 
Collection  Agent  for 

■  telecommunications  numbering 
administration,  and  administration  of 
the  database  containing  toll  free 
numbers. 
Dated  October  9, 1997. 

Federal  Communications  Commission. 

William  F.  Calon, 

Acting  Secretaiy. 

(FR  Doc  97-27413  Filed  10-1&-97: 12:06 

pm] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Adjustment  of  Disaster  Grant 
Amounts 

iMXNCV:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  gives 
notice  that  the  maximum  amounts  for 
Individual  and  Family  Grants  and  grants 
to  State  and  local  governments  and 
private  nonimifit  facilities  are  adjusted 
for  disasters  declared  on  or  after  October 
1. 1997. 

ffFECnVE  DATE:  October  1. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3630. 
SUPPLEMENTARY  SVORMATION:  The 
Robert  T.  Stafibrd  Disaster  Relief  and 
Emergency  Assistance  Act.  Public  Law 
93-288.  as  amended,  prescrilMS  that 
grants  made  under  Section  411, 
Individual  and  Family  Grant  Program, 
and  grants  made  under  Section  422, 
Simplified  Procedure,  relating  to  the 
Public  Assistance  program,  shall  be 
adjusted  annually  to  reflect  changes  in 
the  Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the 
Department  of  Labor. 

Notice  is  hereby  given  that  the 
i¥i«ifiiniim  amount  of  any  grant  made  to 
an  individual  or  family  for  disaster- 
related  serious  needs  and  necessary 
expenses  under  Sec.  411  of  the  Act. 
with  respect  to  any  single  disaster,  is 


increased  to  Si 3. 400  for  all  disasters 
declared  on  or  after  October  1. 1997. 

Notice  is  also  hereby  given  that  the 
amount  of  any  grant  made  to  the  Stete, 
local  govemm«it,  or  to  the  owner  or 
operator  of  an  eligible  private  nonprofit 
facilify.  under  Sec.  422  of  the  Act,  is 
increased  to  $47,100  for  all  disasters 
declared  on  or  after  October  1, 1997. 

The  increase  is  based  on  a  rise  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  of  2.2  percent  for  the  prior 
12-month  period.  The  information  was 
published  by  the  Department  of  Labor 
dtiring  September  1997.  (Catalog  of 
Federal  Domestic  Assistance  Na  83.516, 
Disaster  Assistance.) 
Jamas  L.  Witt. 
IXrector. 
(FR  Dog.  97-27255  Piled  10-14-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTBf 

Agsncy  InformaHon  Collection 
Activities:  Discontlnuanee 

Background 

Notice  is  hereby  given  of  the 
discontinuance  of  an  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board). 
FOR  FURTHER  SrOOMATION  CONTACT: 
Chief,  Financial  Reports  Section — Mary 

M.  McLaughlin — Division  of  Research 

and  Statistics,  Board  of  Governors  of 

the  Federal  Reserve  System. 

Washington.  DC  20551  (202-452-3829) 
OMB  Desk  Officer— Alexander  T. 

Hunt — Office  of  Information  and 

Regulatory  A&irs,  Office  of 

Management  and  Budget,  New 

Executive  Office  Building.  Room 

3208.  Washington.  DC  20503  (202- 

395-7860) 

Disccmtinuation  of  the  following 
report: 

].  Report  title:  Monthly  Survey  of 
Selected  Deposits  and  Annual 
Supplement  to  the  Monthly  Survey  of 
Selected  Deposits 

Agency  form  number.  FR  2042  and  FR 
2042a 

Oh4B  Control  number.  7100-0066 
Effective  Date:  immediately;  data  as-of 
Sieptember  30. 1997  will  be  the  last 
collected 

Frequency,  monthly  (FR  2042)  and 
annual  (FR  2042a) 
Reporters:  commercial  banks  and 
savings  banks  insured  by  the  Bank 
Insurance  Fund  (BQ^) 
Aimual  reporting  hours:  6.300  (FR  2042) 
and  525  (FR  2042a) 
Estimated  average  hours  per  response: 
1.0 
Niunher  of  respondents:  525 


Small  businesses  are  affected. 

Ganera7  description  of  report  This 
information  collection  has  been 
voluntary  (12  U.S.C.  §  248(a)(2)).  For  the 
FR  2042,  the  individual  respondent  data 
on  amoimts  outstanding  and  on  interest 
expense  have  been  given  confidential 
treetment  (5  U.S.C.  §  552(b)(4)). 
Individual  respondent  information  on 
interest  rates  paid  on  deposits  has  been 
made  available  to  the  public  on  request 
Data  from  the  FR  2042a  have  not  been 
accorded  confidential  status. 

Abstract  These  reports  have  collected 
information  on  the  structure  and  pricing 
of  deposit  accounta  from  a  stratified 
sample  of  525  commercial  and  BIF- 
insured  savings  banks.  Results  of  the 
monthly  survey  have  been  published 
once  a  month  in  a  supplementary  table 
included  in  the  Board's  H.6  statistical 
release,  Money  Stock,  Liquid  ^sets,  and 
D^t  Measures. 

The  Federal  Reserve  has  used  FR  2042 
and  FR  2042a  data  in  a  ntmiber  of  ways, 
including  construction  and 
interpretation  of  the  monetary 
aggregates,  measuring  elasticities  in 
money  demand  equations,  and  asaessing 
the  changing  behavior  of  banks  in 
pricing  deposit  accounta.  Howevn, 
innovations  in  retail  producta  and 
pricing  have  reduced  the  accuracy  and   ' 
usefulness  of  the  data  collected  in  the 
underlying  survey.  Discontinuing  the 
survey  wrill  produce  cost  savings  for  the 
Federal  Reserve  and  reduce  the 
reporting  burden  on  depository 
institutions.  Data  on  retail  deposit  rates 
can  be  obtainc»d  from  private  sector 
vendors. 

The  public's  use  of  FR  2042  data 
appears  to  be  minimal. 

Board  of  Goveniort  of  the  Fedeial  Rasorve 
System,  October  8. 1997 
WllUaB  W.  Wilsi, 
Secretaiy  of  the  Board. 
(FR  Doc.  97-27277  Piled  10-14-97;  S:4S  am] 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Ac(|uisitions  by,  snd 
Msrgsrs  of  Bank  Holding  ConifMnIss 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
purauant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  R^ulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
asseta  or  the  ownership  of,  control  of.  or 
the  powrer  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
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owned  by  the  bonk  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniimerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  me  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rraerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  28, 
1997. 

A>  Federal  Reierve  Bank  of 
kOimeapolis  (Karen  L.  Grandstrand. 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1 .  Roscoe  Community  Bankshareg. 
Inc.,  Roecoe.  South  Dakota;  to  become  a 
bank  holding  company  by  directly  and 
indirectly  acquiring  100  percent  of  of 
the  voting  shares  of  Roscoe  Financial 
Services,  Inc.,  Roscoe,  South  Dakota, 
and  thereby  indirectly  acquire  First 
State  Bank  of  Roscoe.  Roscoe,  South 
Dakota. 

Board  of  Govemon  of  the  Federal  Raterve 
System.  October  8. 1997. 
Willian  W.  Wilw. 
Secretary  of  the  Board. 
(FR  Doa  97-27178  Filed  10-14-97;  8:45  am] 
MXMQ  COOS  stia^i-f 


FEDERAL  RESERVE  SYSTEM 
Sunshin*  Act  M— Unp 

AQBICY  HOIJNNQ  THE  MEETMQ:  Board  of 

Governors  of  the  Federal  Reserve 

Sjrstem. 

TME  AND  DATE:  11:00  a.m.,  Monday, 

October  20, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Qosed. 

MATTERS  TO  BE  CONSOERED: 

1.  Status  Report  of  the  Committee  on 
the  Federal  Rraerve  in  the  Payments 
Mechanism  (Alternative  Roles  for  the 
Federal  Reserve  in  the  Retail  Payments 
System). 

2.  Personnel  actions  (appointments, 
promotions,  assignments. 


reassigmnents,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  10, 1997.     . 
WilUam  W.  Wiles. 
Secretary  of  the  Board. 

[FR  Doc  97-27506  Filed  10-10^7;  3:09  pm] 
iUMe  oooc  «tio-ei-# 


FEDERAL  TRADE  COMMOSION 
pmeNa  962  3200;  etaL] 

Suntnip  Ford,  Inc.;  Analysis  to  Aid 
Public  ComiTMnt,  st  aL 

In  the  matter  o£ 
File  No.  952  3201 
Suntnip  Buick-Pontiac-GMC  Truck.  Inc.; 
Thomas  Suntnip;  Analysis  to  Aid  Public 
Comment 
File  hfo.  952  3204 
Lou  Fusz  Automotive  Network.  Inc.;  Louis 
).  Fusz.  Jr.;  Analysis  to  Aid  Public 
Comment 
File  No.  952  3207 
Beuckman  Ford,  Inc.;  Fred  J.  Beuckman, 
ni;  Analysis  to  Aid  Publit  Comment 
File  No.  952  3202 
Frank  Bommarito  Oldsmobile,  Inc.;  Frank 
J.  Bommarito;  Analysis  to  Aid  Pidilic 
Comment 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreements. 

SUMMARY:  The  consent  agreements  in 
these  matters  settie  alleged  violations  of 
federal  law  prohibiting  un&ir  or 
deceptive  acts  or  practices  or  un&ir 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaints  that  accompany  the 
consent  agreements  and  the  terms  of  the 
consent  orders — embodied  in  the 
consent  agreements — that  would  setUe 
these  allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  15, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  DC.  20580. 
FOR  FURTHER  MFORMATKM  CONTACT: 
David  Medine,  Federal  Trade 
Conunission,  S— 4429,  6th  St  and 
Pennsylvania  Ave.,  N.W.,  Washington. 
D.C.  20580  (202)  326-3224. 


SUPPLEMBITARY  MFORMATMN:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  consent  orders  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  have  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreements,  and  the 
allegations  in  the  accompanying 
complaints.  Electronic  copies  of  the  fiill 
text  of  the  consent  agreement  packages 
can  be  obtained  from  the  Commission 
Actions  section  of  the  FTC  Home  Page 
(for  October  7,  1997),  on  the  World 
Wide  Web,  at  "http://www.ftc.gov/os/ 
actions97.htm."  Paper  copies  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  H-130,  Sixth  Street  and 
Pennsylvania  Avenue.  N.W.. 
Washington.  D.C.  20580,  eiUier  in    " 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invit^.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  offif»  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Aaalyiia  of  Propoaed  Conaeiit  Chder  To 
Aid  Public  Caameiit 

The  Federal  Trade  Conunission  has 
accepted  agreements  to  proposed 
consent  orders  from  respondents  I.ou 
Fusz  Automotive  Network,  Inc.  and 
Louis  J.  Fusz,  Jr.  ("respondente  Lou 
Fusz");  Frank  Bommarito  Oldsmobile, 
Inc.  and  Frank  J.  Bommarito 
("respondents  Frank  Bommarito"); 
Suntrup  Ford,  Inc.,  Suntrup  Buick- 
Pontiac-GMC  Truck,  Inc.,  and  Thomas 
Suntrup  ("respondents  Suntrup");  and 
Beuckman  Ford,  Inc.  and  Fred  J.  • 
Beuckman.  in  ("respondents 
Beuckman").  >  The  persons  named  in 
these  actions  are  named  individually 
and  as  officers  of  their  respective 
corporaticms. 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreements  and 
the  comments  received  and  wiL  decide 
whether  it  should  withdraw  from  the 


*  These  antitiM  and  penons  are  coUectivvly 
referred  to  aa  "retpondenta." 
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agreement  or  make  final  the  agreements' 
proposed  orders. 

Ine  complaints  allege  that  each  of  the 
respondents'  automobile  lease 
advertisements  have  violated  the 
Federal  Trade  Commission  Act  ("FTC 
Act"),  the  Consumer  Leasing  Act 
("CLA"),  and  Regulation  M.  The 
complaints  also  allege  that  respondents' 
credit  advertisements  have  violated  the 
Truth  in  Lending  Act  ("TILA")  and 
Regulation  Z,  and.  in  the  case  of 
respondents  Frank  Bommarito,  the  FTC 
Act.  Section  5  of  the  FTC  Act  prohibits 
Ealse.  misleading,  or  deceptive 
representations  or  omissions  of  material 
information  in  advertisements.  In 
addition.  Congress  established  statiitory 
disclosure  requirements  for  lease  and 
credit  advertising  under  the  CLA  and 
the  TILA.  respectively,  and  directed  the 
Federal  Reserve  Board  ("Board**)  to 
promulgate  regulations  implementing 
such  statutes — Regulations  M  and  Z 
respectively.  See  15  U.S.C.  §§  1601- 
1667e;  12  C.F.R  Part  213;  12  CF.R  Part 
226.' 

The  complaints  against  respondents 
Lou  Fusz,  Bommarito,  and  Suntrup 
allege  that  their  lease  advertisements 
have  misrepresented  the  true  amoimts 
consumers  owe  at  lease  inception.  The 
complaints  allege  that  these  companies' 
ads  represented,  based  on  prominent 
statements  of  "0  Down,"  "No  Money 
Down,"  and  "No  Payment  til  April/ 
March"  respectively,  that  consumers 
can  lease  the  advertised  vehicles 
without  incurring  monetary  obligations 
at  lease  inception.  This  representation  is 
felse,  according  to  the  complaints, 
because  consumers  must  pay  substantial 
fees,  such  as  a  significant 
downpayment,  a  security  deposit,  first 
month's  payment,  and/or  other  fees  to 
lease  the  advertised  vehicles.  The 
complaints  also  allege  that  all 
respondents  (including  res{>ondents 
Beuckman),  based  on  their  prominent 


'On  September  18, 1996,  the  Board  iaaoad 
reviaioQS  to  Regulation  M.  61  FR  S2.246  (Oct  7, 
1996)  ("1996  revisions  to  Regulation  M").  The 
advertising  requiremeots  of  the  October  1996 
revisions  are  to  be  codified  at  Section  213.7  of 
Regulation M,  12 CFR  213.7.  Sulwaquently, on 
September  30. 1996,  Congress  passed  revisiooa  to 
the  CLA  Title  n,  Section  2605  of  the  Omnibua 
Consolidated  Appropriations  Act  for  Fiscal  Year 
1997.  Pub.  L  No.  104-208.  110  SUt.  3009.  3009- 
473  (Sept.  30. 1996)  ("revised  CLA").  On  April  1. 
1997,  the  Board  implemented  these  statutory 
rhangwe  in  another  rulemaking.  62  FR  15,346  (Apr. 
1. 1997)  ("1997  revisions  to  Regulation  M").  These 
rh«ng»«  are  also  to  be  codified  at  Section  213.7  of 
Ragulation  M.  12  C.F.R  213.7.  On  April  4.  1997.  the 
Board  adopted  a  final  revised  Official  Staff 
Commentary  to  Regulation  M,  62  FR  16,053  (Apr. 
4, 1997)  ("Commentary").  The  amendments  to  the 
CLA  and  the  revisions  to  Regulation  M  and  the 
Commentary  are  optionally  affective  immediately 
and  liecoffie  mandatorily  eOactive  on  Octobar  1, 
1997. 


statements  about  inception  fees  and/or 
prominent  statements  about  a  fow 
monthly  payment,  have  failed  to 
disclose  adequately  significant 
inception  fees  in  their  advertisements. 
These  practices,  according  to  the 
complaints,  constitute  deceptive  acts  or 
practices  in  violation  of  Section  5(a)  and 
the  FTC  AcL 

The  complaints  further  allege  that  all 
respondents'  lease  advertisement  have 
violated  the  CLA  and  Regulation  M.  The 
complaints  allege  that  respondents'  ads 
state  that  amount  of  any  payment,  the 
number  of  required  payments,  or  that 
any  or  no  downpayment  or  other 
payment  is  required  at  consummation  of 
the  lease  ("triggering"  terms  under  these 
laws),  but  fail  to  properly  state  all  of  the 
"triggered"  terms,  as  applicable  and  as 
follows:  that  the  transaction  advertised 
is  a  lease;  the  total  amotmt  of  any 
payment  such  as  a  security  deposit  or 
capitalized  cost  reduction  required  at 
the  consummation  of  the  lease  or  that 
no  such  payments  are  required;  the 
number,  amount,  due  dates  or  period  of 
scheduled  payments,  and  the  totaj  of 
such  payments  imder  the  lease;  a 
statement  of  whether  or  not  the  lessee 
has  the  option  to  purchase  the  leased 
property  and  at  what  price  and  time  (the 
method  of  determining  the  price  may  be 
substituted  for  disclosure  of  the  price); 
and  a  statement  of  the  amotmt  or 
method  of  determining  the  amotmt  of 
any  lialulities  the  iease  imposes  upon 
the  lessee  at  the  end  of  the  term.  'These 
practices,  according  to  the  complaints, 
violate  the  advertising  requirements  of 
the  CLA  and  Regulation  M. 

These  aforementioned  violations  cite 
the  version  of  both  the  CLA  and 
Regulation  M  in  effect  at  the  time  the 
ads  ran.  Respondents'  alleged  practices 
of  feiling  to  properly  disclose  inception 
fees  would  also  violate  the  revised  CLA, 
the  1996  revisions  to  Regulation  M,  and 
the  1997  revisions  to  Regulation  M,  all 
of  which  are  currentiy  permissibly 
effective  and  will  be  mandatorily  ' 
effective  on  October  1, 1907.  As 
described  below,  the  relief  in  the 
proposed  consent  orders  enjoin 
respondents  from  violatii^  the  existing 
CLA  and  Regulation  M  but  also  provide 
respondents  the  option  of  complying 
with  the  revised  laws  to  satisfy  this 
requirement 

'The  complaint  against  respondents 
Lou  Fusz  also  alleges  that  their  lease 
advertisements  have  represented  that 
consimiers  can  lease  the  advertised 
vehicles  at  advertised  terms,  including 
but  not  limited  to  the  monthly  payment 
amoimt  and  the  amoimt  stated  as 
"down."  This  representation  is  false, 
according  to  the  complaint,  because 
respondents  have  not  offered  the 


advertised  vehicles  at  such  terms.  These 
prai:tices,  according  to  the  complaint, 
constitute  deceptive  acts  or  practices  in 
violation  of  Section  5(a)  of  the  FTC  Act 
These  practices  also  violate  Section 
213,5(a)  of  Regulation  M.  12  C.F.R. 
§  213.5(a),  according  to  the  complaint, 
which  requires  that  advertisers  make 
advertised  terms  "usually  and 
customarily"  available  to  constmiers. 

The  complaint  against  respondents 
Lou  Fusz  also  alleges  that  their  lease 
advertisements  promoting  a  "one 
payment  plan  have  represented  that 
consumers  can  lease  the  advertised 
vehicles  by  making  equal  monthly 
payments  for  a  specified  term.  This 
representation  is  false,  according  to  the 
complaint,  because  the  "one  payment" 
plan  requires  constunera  to  inake  all 
payments  owed  under  the  lease 
agreement  at  lease  signing.  These 
practices,  accortling  to  the  complaint, 
constitute  deceptive  acts  or  practices  in 
violation  of  Section  5(a)  of  the  FTC  Act 

The  complaint  against  respondents 
Beuckman  also  alleges  that  their  lease 
advertisements  have  represented  that 
consumers  can  purchase  the  advertised 
vehicles  by  financing  the  vehicles 
through  credit  at  the  advertised  monthly 
payment  and  term.  According  to  the 
complaint,  respondents  Beuckman 
feiled  to  disclose  adequately  that  the 
transaction  advertised  is  a  lease. 
Specifically,  the  complaint  alleges  that 
respondents  Beuckman  failed  to 
disclose  that  the  term  "RCL"  is  an 
abbreviation  for  "Red  Carpet  Lease"  or 
to  otherwise  disclose  that  the  advntised 
monthly  payment  and  term  are 
components  of  a  leese  offer.  These 
practices,  according  to  the  complaint, 
constitute  deceptive  acts  or  practices  in 
violation  of  Section  5(a)  of  the  FTC  AcL 

The  complaints  against  all  of  the 
respondents  allege  that  their  credit 
advertisements  have  violated  the  TILA 
and  RegiUation  Z.  The  complaints  allege 
that  respondents'  ads  state  the  amount 
of  percentage  of  any  downpayment  the 
nimiber  of  payments  or  period  of 
repayment,  and/or  the  amount  of  any 
payment,  but  fail  to  properly  state  the 
following  required  terms:  the  amoimt  or 
percentage  of  the  downpayment.  the 
terms  of  repayment,  and/or  the  annual 
pen»ntage  rate,  using  that  term  or  the 
abbreviation  "APR,"  in  violation  of  the 
advertising  requirements  the  TILA  and 
Regulation  Z.  The  complaint  against 
respondents  Simtrup  also  alleges  that 
their  credit  advertisements  have 
violated  the  TILA  and  Regulation  Z  by 
stating  a  rate  of  finance  charge  without 
stating  that  rate  as  an  "annual 
percentage  rate,"  using  that  term  or  the 
abbreviation  "APR,"  in  violation  of  the 
TILA  and  Regulation  Z. 
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The  complaint  against  respondents 
Frank  Bommarito  also  alleges  that  their 
credit  advertisements  have  represented 
that  consiuners  can  purchase  the 
advertised  vehicles  at  the  terms 
prominently  stated  in  the  ad,  such  as 
the  monthly  payment,  annual 
percentage  rate  ("APR"),  and  amount 
stated  as  "down."  This  representation  is 
false,  according  to  the  compliant, 
because  consumers  must  also  pay  a  final 
balloon  payment  of  several  thousand 
dollars  to  purchase  the  advertised 
vehicles.  These  practices,  according  to 
the  complaints,  constitute  deceptive 
acts  or  practices  in  violation  of  Section 
5(a)  of  the  FTC  Act 

The  proposed  consent  orders  contain 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  frtun  engaging  in  similar 
acts  and  practices  in  the  future. 
Specifically,  the  proposed  orden 
prohibit  respondents,  in  any  lease 
advertisement,  from  misrepresenting  the 
costs  of  leasing  a  vehicle,  including  but 
not  limited  to  the  total  amount  due  at 
lease  inception.  The  proposed  orders 
also  prohibit  respondents,  in  any  lease 
advertisement,  from  stating  any  amount 
due  at  lease  inception  or  that  no  such 
amoimt  is  required,  not  including  a 
statement  of  the  periodic  payment, 
unless  the  advertisement  also  states 
with  "equal  prominence"  the  total 
amoimt  due  at  lease  inception.  This 
"prominence"  requirement  for  lease 
inception  fees  also  is  found  in  the 
Board's  1996  and  1997  revisions  to 
Regulation  M. 

The  proposed  orders  also  require 
respondents,  in  any  advertisement  that 
statetfthe  amount  of  any  payment,  the 
number  of  required  payments,  or  that 
any  or  no  downpayment  or  otho' 
payment  is  required  at  consummation  of 
the  lease,  to  also  state  clearly  and 
conspicuously  all  of  the  terms  required 
by  Regulation  M,  as  applicable  and  as 
follows:  that  the  transaction  advntised 
is  a  lease:  the  total  amount  of  any 
payment  such  as  a  security  deposit  or 
capitali^id  cost  reduction  required  at 
the  consummation  of  the  lease,  or  that 
no  such  payments  are  required;  the 
number,  amounts,  due  dates  or  periods 
of  scheduled  payments,  and  the  total  of 
such  payments  under  the  lease;  a 
statement  of  whether  or  not  the  lessees 
has  the  option  to  purchase  the  leased 
property  and  at  what  price  and  time  (the 
method  of  determining  the  price  may  be 
substituted  for  disclos\ue  of  the  price); 
and  a  statement  of  the  amount  or 
method  of  determining  the  amount  of 
any  liabilities  the  lease  imposes  upon 
the  lessee  at  the  end  of  the  term  and  a 
statement  that  the  lessee  shall  be  liable 
for  the  difiBrence.  if  any,  betweoi  the 


estimated  value  of  the  leased  ptoperty 

and  its  realized  value  at  the  end  of  the 
lease  term  if  the  lessee  has  such 
liability.  For  all  lease  advertisements, 
the  proposed  orders  permit  respondents 
to  comply  with  this  provision  by 
utilizing  applicable  provisions  of  the 
revised  CLA  and  the  1996  and  1997 
revisions  to  Regulation  M.  The  orders 
set  out  for  each  media  which  provisions 
of  such  revised  laws  are  applicable. 

The  proposed  order  for  respondents 
Lou  Fusz  also  prohibits  these 
respondents  from  stating  specific  lease 
terms  unless  respondents  usiially  and 
customarily  lease  or  wiU  lease  a  vehicle 
at  those  terms.  This  proposed  order  also 
prohibits  respondents  Lou  Fusz  bora 
misrepresenting  the  type  of  transaction 
advertised,  including  but  not  limited  to 
the  fact  that  the  oBet  is  for  a  one 
payment  lease. 

The  proposed  order  for  respondents 
Beuckman  also  prohibits  these 
respondents  from  stating  the  term 
"RCL"  without  disclosing  clearly  and 
conspicuously  that  such  term  refiars  to  a 
lease  transaction. 

With  regard  to  respondents'  credit 
advertisements,  the  proposed  orders 
require  that  any  advertisement  that 
states  the  amount  or  percentage  of  any 
downpayment.  the  number  of  payments, 
the  amount  of  any  payment,  or  the 
amount  of  any  finance  charge  must  also 
state  clearly  and  conspicuously  all  of 
the  terms  required  by^e  TILA  and 
Regulation  Z,  as  applicable  and  as 
follows:  the  amount  or  percentage  of  the 
downpayment;  the  terms  of  repayment; 
and  the  annual  percentage  rate,  using 
that  term  or  the  abbreviation  "APR."  If 
the  APR  may  be  increased  after 
consummation  of  the  credit  transaction, 
that  foct  must  also  be  disclosed.  The 
proposed  order  for  respondents  Suntrup 
also  prohibits  these  respondents  from 
stating  a  rate  of  finance  charge  without 
stating  the  rate  as  an  "annual  percentage 
rate"  or  the  abbreviation  "APR." 

The  proposed  order  for  respondents 
Prank  Bommarito  prohibits  these 
respcmdents,  in  any  credit 
advertisement,  from  misrepresenting  the 
terms  of  financing  a  vehicle,  including 
but  not  limited  to  the  amount  of  any 
balloon  payment.  This  proposed  order 
also  prohibits  respondents  Frank 
Bommarito  from  stating  the  amount  of 
any  payment  or  the  amoimt  or 
percentage  of  any  dovmpayment  or 
amount  "down"  if  any  advertisement 
unless  these  respondents  also  state  the 
amount  of  any  fiinal  balloon  payment 
prominenUy  and  in  close  proximity  to 
the  most  prominent  of  the  above 
statements. 

The  proposed  orders  also  prohibit  all 
respondents  from  failing  to  comply  in 


any  other  respect  with  the  CLA  and 
R^ulation  M  and  the  TILA  and 
Regulation  Z.  The  proposed  order 
permits  respondents  to  comply  with 
other  requirements  of  existing 
Regulation  M,  12  C.F.R.  §  213  by 
utilizing  the  1996  and  1997  revisions  to 
Rmulation  M.  as  amended. 

The  purpose  of  this  analysis  is  to 
focilitate  public  comment  on  the 
proposed  orders,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 
Doaald  S.  Clark. 
Socntoiy. 

(FR  Doc.  97-27228  FilSd  10-14-07;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 
[FNa  Noa.  9723141  and  9S230gq 

Volkswragen  ol  America,  Inc.,  and 
Toyota  Motor  Sales,  U.SJL,  Inc.; 
AfWiysIs  To  AM  PuMIc  Commanl 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreonent 

SUMMARY:  The  consent  agreements  in 
these  matters  settie  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaints  that  accompany  the 
consent  agreements  and  the  terms  of  the 
consent  orders— embodied  in  the 
consent  agreements — that  would  settle 
these  allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  15. 1997. 
AOORESSES:  Comment  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  RJRTHER  MFORMATKM  CONTACT: 
David  Medine,  Federal  Trade 
Commission,  S-4429, 6th  St  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  (202)  326-3224. 
8UFPLEMBITARY  MFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  IS  U.S.C 
46,  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  consent 
orders  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  have  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  davs.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  coosent 
agreements,  and  the  allegations  in  the 
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accompanying  complaints.  Electronic 
copies  of  the  full  text  of  the  consent 
agreement  packages  can  be  obtained 
from  the  Commission  Actions  section  of 
the  FTC  Home  Page  (for  October  7, 
1097),  on  the  World  Wide  Web,  at 
"http://www.ltc.gov/os/actions97.htm." 
Paper  copies  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  conunent  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  vrill  be.  available 
for  inspection  and  copying  at  its 
principal  office  in  accordimce  with 
§4.9(b)(6Kii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6Mii)). 

Analysis  of  Proposed  Consent  Orders 
To  Aid  PnbUc  Comment 

The  Federal  Trade  Commission  has 
accepted  separate  agreements,  subject  to 
final  approval,  to  proposed  consent 
orden  from  Toyota  Motor  Sales,  U.SA., 
hu:.  ("Toyota")  and  Volkswagen  of 
America,  Inc.  ("Volkswagen") 
(collectively  referred  to  as 
"respondents). 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for 
sixty  (60)  days  for  reception  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
AftOT  sixty  (60)  days,  the  Commission 
will  again  review  the  agreements  and 
the  comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreements  or  make  final  the 
agreements'  proposed  orders. 

The  complaints  allege  that  the 
respondent'  automobile  lease 
advertisements  violate  the  Federal 
Trade  Commission  Act  ("FTC  Act"),  the 
Consumer  Leasing  Act  ("CLA"),  and 
Regulation  M.  Section  5  of  the  FTC  Act 
prohibits  false,  misleading,  or  deceptive 
representations  or  omissions  of  material 
information  in  advertisements.  In 
addition.  Congress  established  statutory 
disclosure  requirements  for  lease 
advertising  under  the  CLA  and  directed 
the  Federal  Reserve  Board  ("Board")  to 
promulgate  regulations  implementing 
this  statutue — Regulation  M.  See  15 
U.S.C.  1667-1667e;  12  CFR  part  213.  On 
September  30, 1996,  Congress  passed 
revisions  to  the  CLA  that  became 
optionally  effective  immediately  and 
that  have  been  implemented  through  the 
Board's  recent  revisions  to  Regulation 
M.  See  Tide  n,  section  2605  of  the 
Omnibus  Consolidated  Appropriations 
Act  for  Fiscal  Year  1997,  Pub.  L.  104- 
208, 110  Stat  3009,  3009-473  (Sept  30, 
1996)  ("revised  CLA");  61  FR  52.246 
(October  7, 1996),  62  FR  15.364  (April 


1. 1997),  and  62  FR  16.053  (April  4. 
1997)  (together  "revised  Regulation  M") 
(to  be  codified  at  12  CFR  213),  as 
amended. 

The  complaints  against  Toyota  and 
Volkswagen  allege  that  respondents' 
automobile  lease  advertisements 
represent  that  a  particular  amount  stated 
as  "down"  or  "due  at  lease  signing"  is 
the  total  amount  consumers  must  pay  at 
the  initiation  of  a  lease  agreement  to 
lease  the  advertised  vehicles.  This 
representation  is  false,  according  to  the 
complaints,  because  consumers  must 
pay  additional  fees  beyond  the  amount 
stated  as  "down"  or  "due  at  lease 
signing."  such  as  a  capitalized  cost 
reduction,  security  deposit  fint 
month's  payment  and/or  an  acquisition 
fee.  to  lease  the  advertised  vehicles.  The 
complaints  also  allege  that  respondents 
fail  to  disclose  adequately  lease 
inception  fees,  often  highlighting  only  a 
low  monthly  payment,  in  their 
advertisements.  These  practices, 
according  to  the  complaints,  constitute 
deceptive  acts  or  practices  in  violation 
of  section  5(a)  of  the  FTC  Act 

The  complaints  further  allege  that 
respondents'  lease  advertisements  &il  to 
disclose  the  terms  of  the  offered  lease  in 
a  clear  and  conspicuous  manner,  as 
required  by  the  CLA  and  Regulation  K4. 
According  to  the  complaints, 
respondents'  television  lease  disclosures 
are  not  clear  and  conspicuous  because 
they  appear  on  the  screen  in  small  type, 
against  a  background  of  similar  shade, 
for  a  very  short  duration,  and/or  over  a 
moving  background.  The  Toyota 
complaint  also  alleges  that  Toyota's  fine 
print  disclosures  of  lease  terms  in  direct 
mail  advertisements  are  not  clear  and 
conspicuous.  The  complaints,  therefore, 
allege  that  respondents'  failure  to 
disclose  lease  terms  in  a  clear  and 
conspicuous  manner  violates  the  CLA 
and  Regulation  M.  These  alleged 
practices  would  also  violate  the 
advertising  disclosure  requirements  of 
the  revised  CLA  and  the  revised 
Regulation  M. 

The  pro(>osed  consent  orders  contain 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  foture. 
Specifically,  subparagraph  LA.  of  the 
proposed  orders  prohibits  respondents, 
in  any  lease  advertisement,  from 
misrepresenting  the  total  amount  due  at 
lease  signing  or  delivery,  the  amount 
down,  and/or  the  downpayment, 
capitalized  cost  reduction,  or  othOT 
amount  that  reduces  the  capitalized  cost 
of  the  vehicle  (or  that  no  such  amount 
is  required).  Subparagraph  LB.  of  the 
proposed  orders  also  prohibits 
respondents,  in  any  lease  advertisement, 


from  making  any  reference  to  any  charge 
that  is  part  of  the  total  amount  due  at 
lease  signing  or  delivery  or  that  no  such 
amount  is  due,  not  including  a 
statement  of  the  periodic  payment,  mora 
prominentiy  than  the  disclosure  of  the 
total  amount  due  at  lease  inception.  The 
"prominence"  requirement  prohibits  the 
companies  from  running  deceptive 
advertisements  that  highlight  low 
amounts  "down,"  with  inadequate 
disclosures  of  actual  total  inception 
fees.  This  "prominence"  requirement 
for  lease  inception  fees  also  is  found  in 
the  revised  Regulation  M  recratly 
adopted  by  the  Board. 

Moreover,  subparagraph  LC  of  the 
proposed  orders  prohibits  respondents, 
in  any  lease  advertisement  from  stating 
the  amount  of  any  payment  or  that  any 
or  no  initial  payment  is  required  at 
consummation  of  the  lease,  unless  the 
ad  also  states:  (1)  That  the  transaction 
advertised  is  a  lease;  (2)  the  total 
amount  due  at  lease  signing  or  deliveiy; 
(3)  whether  or  not  a  security  deposit  is 
required;  (4)  the  numbOT,  amount,  and 
timing  of  scheduled  payments;  and  (5) 
that  an  extra  charge  may  be  imposed  at 
the  end  of  the  lease  term  where  the 
liability  of  the  consumer  at  lease  end  is 
based  on  the  anticipated  residual  value 
of  the  vehicle.  The  information 
enumerated  above  must  be  displayed  in 
the  lease  advertisement  in  a  clear  and 
conspicuous  manner.  This  approach  is 
consistent  with  the  lease  advartising 
disclosure  requirements  of  the  revised 
CLA  and  the  revised  Regulation  M. 

Paragraph  n  of  the  proposed  ordms 
providies  that  lease  advertisements  that 
comply  with  the  disclosure 
requirements  of  subparagraph  LC.  of  the 
ordrars  shall  be  deemed  to  comply  with 
section  184(a)  of  the  CLA,  as  amended, 
or  §  213.7(d)(2)  of  the  revised  Regulation 
M,  as  amended. 

Paragraph  in  of  the  proposed  orders 
provides  tiiat  certain  foture  changes  to 
the  CLA  or  Regulation  M  will  be 
incorporated  into  the  orders. 
Specffically,  subparagraphs  LB.  and  LC. 
will  be  amended  to  incorporate  foture  ~ 
CLA  or  Regulation  M  required 
advertising  disclosures  that  differ  from 
those  required  by  the  above  order 
ptaragraphs.  In  addition,  the  definition 
of  "total  amount  due  at  lease  signing  or 
delivery."  as  it  applies  to  subparagraphs 
LB.  and  LC  only,  will  be  amended  in 
the  same  manner.  The  orders  provide 
that  all  other  order  requirements, 
including  the  definition  of  "clearly  and 
conspicuously,"  will  survive  any  such 
revisions. 

The  information  required  by 
subparagraph  LC.  must  be  disclosed 
"clearly  and  conspicuously"  as  defined 
in  the  proposed  orders.  The  "clear  and 
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conspicuous"  definition  requires  that 
respondents  present  such  lease 
information  within  the  advertisement  in 
a  manner  that  is  readable  [or  audible] 
and  understandable  to  a  reasonable 
consumer.  This  definition  is  consistent 
with  the  "clear  and  conspicuous" 
requirement  for  advertising  disclosures 
in  the  revised  Regulation  M  that 
requires  disclosures  that  consumers  can 
see  and  read  (or  hear)  and  comprehend 
and  in  prior  Commission  orders  and 
statements,  interpreting  Section  5's 
prohibition  of  deceptive  acts  and 
practices,  that  require  advertising 
disclosures  that  are  readable  (or  audible) 
and  understandable  to  reasonable 
consumers. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 
DnaUS-CUrk. 
Secretary. 
(FR  Doc.  97-27227  Filed  10-14-97;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Advtoory  Commission  on  Consumer 
Prolecllon  and  Quality  in  the  Heattlt 
Cars  Industry;  Nodes  of  Public  Mssting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  notice  is  hereby 


given  on  the  meeting  of  the  Advisory 
Commission  on  Consiuner  Protection 
and  Quality  in  the  Health  Care  Industry. 
This  two-day  meeting  will  be  limited 
only  by  the  space  available. 

Place  of  Meeting:  The  Watergate  Hotel; 
2850  Virginia  Avenue,  N.W.,  Washington, 
D.C.  20037,  ((4)  Subcommittee  meetings:  on 
Tuesday,  October  21,  8:00  a.m. — 12:30  p.m.; 
and  the  General  Plenary  Session  0:  on 
Wednesday.  October  22,  8:00  a.m.^:30 
p.m.).  The  Embassy  Row  Hilton  Hotel;  2015 
Massachusetts  Avenue,  N.W.,  Washington, 
D.C  20036,  (General  Plenary  Session  I.  on 
Tuesday,  October  21,  IKX)  p.m.— 6:30  p.m.). 
Exatt  meeting  room  locations  will  be 
available  on  the  Commission's  web  site  at 
"http://www.hcqalitycommi88ion.gov". 

Times  and  Dates:  On  Tuesday,  October  21, 
(4)  subcommittea(s)  will  meet  from  8:00  a.m. 
imtil  12:30  p.m.  and  General  Plenary  Session 
I  will  be  from  1:00  p.m.  to  6:30  p.m.  on 
Wednesday,  October  22,  General  Plenary 
Session  D  will  be  from  8:00  a.m.  to  4:30  p.m. 

Purpose/ Agenda:  To  hear  testimony  and 
contiiuie  formal  proceedings  of  the  full 
Advisory  Conunission  and  the  four  (4) 
subcommittees.  Agenda  items  are  subject  to 
change. 

Contact  Person:  For  more  information, 
including  substantive  pro-am  information 
and  summaries  of  the  meeting,  please 
contact:  Edward  (Chip)  Malin.  Hubert 
Humphrey  Building,  Room  118F.  200 
Independence  Avenue,  S.W.,  Washington, 
DC  20201:  (202/205-3038). 

Dated:  October  8, 1997. 
Janet  Corrigan, 

Executive  Director.  Advisory  Commission  on 
Consumer  Protection  and  Quality  in  the 
Health  Care  Industry. 
[FR  Doc.  97-27225  Filed  10-14-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlcs  Of  Inspsctor  Qsnsral 

Program  Exclusions:  Ssplamber  1907 

AOBICY:  Office  of  Inspector  General. 
HHS 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  September  1997, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
btisiness  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
pa3rments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
eCfoct  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject  dty,  state 


Efledive 
dote 


PROORAM-AELATEO  CONVICnONS 


BOWMAN,  JIHdMY  ALLEN,  TTTUSVILLE,  FL 

BOYD,  KENNETH  GEORGE,  WINCHESTER.  OR 

BRENNAN,  MANUEL  FELIPE,  MIAMI.  FL  ._ 

BUI,  MAI  QUYNH,  SAN  X>SE.  CA _...,. 

BUSH,  JANE  T.  MONTGOMERY,  AL 


CAMPBELL,  DENNIS,  W  PALM  BEACH,  FL 

CAMPBELL,  MARY  A,  PRINCETON,  WV  

CARR,  CHARLES  THOMAS,  BIG  SPRING,  TX  ... 
CLARINGBOLD,  THOMAS  VERNON,  TRENTON. 

COHEN,  STEVEN  S,  CAMP  HILL,  PA 

COLUER.  SAMUEL  J.  NORTON,  VA  

COOPER.  CONNJE  RUTH,  ALEXANDRIA.  LA  .„.. 

DEL  PENA.  VIRGINIA,  SAN  JOSE.  CA 

FANECA,  TERRY  S.  BRADENTON.  FL  


Ml 


FERNANDEZ  HERNANDEZ.  TERESITA  MIAMI,  FL 

FISH,  MARY  CATHERINE.  LEBANON.  OR  „. 

FLOWERS.  ROSE  MARIE,  LITTLE  ROCK,  AR  ..„ 

FOSTER,  OONIETA  FLOWOOO.  MS  _.. 

GARLING.  JESSIE  RENEE,  TUCKER,  AR 

GILL,  ROSE  S,  YORKTOWN,  VA 

GONZALES,  AMELIA  SACRAMENTO,  CA  

HAMMONDS,  M^HAEL  G,  DELTONA.  FL „„ 

HAMPTON.  JOSEPH,  N  RICHLAND  HILLS,  IL 

HASAN,  IQ8AL.  STATEN  ISLAND,  NY 

HEBRARD.  TINA  L.  BEAVERTON.  OR 


1(V07/97 
1(y01/97 
10/02/97 
1CVD1/97 
10/02/97 
10/07/97 
10/06/97 
10/05/97 
10«7/97 
10/0e«7 
10/06/97 
10/07/97 
10/07/97 
10A)2«7 
10/07/97 
10/01/97 
10/05/97 
^0Ki7/97 
10/05/97 
10/06/97 
10/01/97 
10/02/97 
10/07/97 
10/06/97 
10/07/97 
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CnSCBvS 


HENRY.  ANTHONY  LEON.  RIVIERA  BEACH.  FL 

HERBER,  TIMOTHY  L,  DAYTON.  NV  

HERNANDEZ,  RAMON,  MIAMI,  FL  

HERNANDEZ.  YAMEUKA  MIAMI,  FL  .„ 

lUESCU,  CONSTANTIN,  SCARSOALE.  NY  

JACQUEUNE  INC,  BROOKLYN.  NY 

JOMADRIENNE  INC.  BROOKLYN,  NY  

KACZOR.  DANIEL  C.  BLASOELL,  NY 

KELTZ,  SliSAN  KAY,  LA  GRANDE,  OR  

KOFA  BAILEY.  LITHIA  SPRINGS.  GA  

LESHNOWER,  ALAN,  NEW  YORK.  NY  

LEWTER.  PIA  PHOENIX,  AZ 

LUKENS,  SHIELA  K.  PORTLAND.  OR 

MAJMUNOAR,  GAURAVI  K.  ALDERSON.  WV  .... 

MANTE,  SUSAN  MANTE.  SAN  JOSE.  CA 

MARTIN,  PENNY,  EXTON,  PA  

MICKEY.  LORETTA  K,  KEIZER.  OR  ...*. 

MILANES,  EIDA  MIAMI.  FL 


•a  ■■■•«•  ■•••••■•jT*' 


MINOR,  BRIAN  MAURK^E,  DECATUR,  QA  .. 

MIRAMAR  CORPORATKJN,  LAS  VEGAS,  NV  

MOLDOVER,  STA^«.EY,  JENKINTOWN,  PA  .» ^.. 

MURPHY,  GEORGE  B,  ASHLAND,  OR  

MURPHY,  PAMELA  DENISE,  N  LJTTLE  ROCK.  AR 

NEWBY.  DOUGLAS  ALAN.  SACRAMENTO,  CA 

NGHIEM,  CHANG  XUAN.  SAN  JOSE,  CA 

PEOPLE  MOVER  INC,  EKK3LEWOOD,  CO  

PETERSON.  PATRCIA  ANN,  PHOENIX,  AZ 

RAHMAN,  MOHAMMED  SHAFIQUE.  KEARNY.  NJ  

RAPUES,  VKXETA  MANZANO.  S  SAN  FRANCISO.  CA 
REEDER.  RENA  JOANN,  PERRY.  OK 


REN  CEN  DEVELOPMENT  SERVICES.  OAK  PARK.  Ml  . 

REYES.  WANDA  BRONX.  NY  „ 

ROBERTS.  UNDA  KAY,  SACRAMENTO,  CA  ._ 

ROTHSTEIN,  STANLEY,  PHILADELPHIA  PA 

ROWE,  JOHN  A  EQUN  AFB,  FL 

RUECA  ROSAUNDA  PINEDA  LAS  VEGAS.  NV 

SATOW,  DEANE  G,  SAN  DIEGO,  CA 

SCHOENLEBER,  ERIKA  K.  MESA  AZ  ^ 

SCOTT.  YVONNE  MARGARET.  KIN«KlAN.  AZ 

SCOTTI.  LOUIS.  NESCONSET,  NY  

SILVA  JOHN  WILLIAM.  SACRAMENTO,  CA 

SMITH,  MARY  ANN,  CONWAY.  AR  „ 

SMITH,  CYNTHIA  LYNN,  CONROE,  TX  

SMITH.  THEODORE,  DECATUR.  QA  

SOTOMAYOR,  PEDRO  A  CAGUAS,  PR 

SPANOS,  MARY  DARLENE,  AMARILLO,  TX  

STALEY,  STEVEN,  W  PALM  BEACH,  FL  

STRASSMAN.  WAYNE,  WEST  ORANGE,  NJ  

TERRY.  DONN,  PORTLAND,  OR 

THOMPSON,  MARCEE  MEGAN,  SALT  LAKE  CITY,  UT 
THORNTON,  ANNIE  LAURIE  FLEMING,  MADISON,  MS 
TINSLEY,  ROOER^K  WAYMOND,  ENGLEWOOD,  CO  . 

TRAK3ER,  JACK,  NEW  CITY.  NY 

WALLACE,  ANTHONY  LAWRENCE,  TUCSON.  AZ  

WATSON,  CHARLOTTE  S.  QUINCY,  FL  

WATSON.  GEORGE  B,  PERRY,  FL 

WEBB,  RrcHARD  TOOMBS.  ATLANTA.  GA 


WHISENANT.  DOROTHY  SEALE.  HOLLY  SPRINGS.  MS 

WILLIAMS.  VERNEST  E,  BIRMINGHAM,  AL 

WIMPEE,  BLAKE  ALAN,  THREE  RIVERS.  TX  

WRK3HT,  SUSAN  MAE,  LAKE  STEVENS,  WA 

ZIVE.  THEODORE  RONALD.  WORCESTER,  MA  


PATGIT  ABUSEMEOLECT  CONVICTIONS 


BELMONT,  CHERYL  ANN,  PORTLAND,  OR  „ 
BORST,  PATRKJIA  ANN,  SALAMANCA  NY  .... 

BOVA  KELLY  M,  LARGO,  FL  , 

C06BINS.  EARLINE.  GRENADA  MS 

COLUNS,  MARY  DEAN,  LEWISVILLE,  AR  — 
DARBY,  VIRGINIA  SUE.  STONEWALL.  MS  „. 
DEWAR.  WILLIAM  R,  PAUPACK.  PA  ..... 
DIEGO,  DOLORES  L.  UHUE.  HI 


to/07/97 
08/3QK97 

^onet^97 

1(M)7/97 
10/06/97 
10/06/97 
10M)6/97 
1QMM/B7 
1Q«1/97 

10/0697 

0B/3Q/B7 

10/07/97 

10/06/97 

ia«7/97 

10/06«7 

10/07A7 

10/07/97 

10«2/97 

Og/30/97 

04/1 0A7 

00/30/97 

10/05«7 

10/01/97 

10/01/97 

10/07/97 

10/06/97 

10/06/97 

10/01/97 

10/06/97 

10/07/97 

\0m6f97 

10/01/97 

03/2S/97 

10/02/97 

09/30/97 

10/07/97 

09/30/97 

10/06/97 

1Q/D6/97 

10/07/97 

10/06/97 

10/05/97 

10/07/97 

03/20/97 

10A)6/97 

10/02/97 

10/06/97 

09/30/97 

10/07/97 

10/07/97 

10M)7/97 

10M)6/97 

00/3(V97 

10/02/97 

10/02/97 

10/0297 

109297 

10/0297 

10/0697 

10/0197 

10M)697 


10/0197 
109697 
109697 
10/0297 
1(y0697 
109797 
10/0697 
10/0797 


53644 


Federal  Register  /  Vol.  62,  No.  199  /  Wednesday,  October  15,  1997  /  Notices      _ 


Subject  dty,  state 


tXJPONT.  DOHEEN.  LOWELL.  MA 

DUPREE.  MARY  MELISSA,  DERRY.  LA  

FANARA.  MHN  P  JR,  CONCORD,  MA 

FERRELL,  TRESA.  HAMILTON,  MS  

RELDS.  VERLYN  MARIE,  DENVER,  CO 

RRELD,  LOIS  LOUISE.  WOODWARD.  OK 

RNOCHIO.  PAUL  R.  EAST  SYRACUSE.  NY 

FOXX  HEALTH  CARE.  LTD,  PORTLAND.  OR  

FREEMAN.  JOHN  A.  MAYFLOWER.  AR  

GIBBS.  SANDRA  JEAN,  JACKSONVILLE.  FL 

GOODWILL.  ROSE  MARIE.  ARANSAS  PASS,  TX  ... 

GRIFFIN.  PHAMETTA  A.  SAINT  JOSEPH,  LA  

GRtSSOM.  ROBERT  DOUGLAS,  NOWAT^  OK 

HARRISON,  ADELAIDE,  SHELBURNE.  MA  . 

HARTE.  SUSAN  LESLEY,  PENSACOCA  FL 

HARTE.  KALA  R.  PENSACOLA,  FL  

HESTER,  GARY,  ATHENS,  TN  

JACKSON,  SHAWANA  N.  WARREN.  AR 

KANIES.  MK>HAEL  P.  SANDY.  UT 

KELLY,  JOHN  ^  PINE  BLUFF,  AR 


Effective 
dale 


KIRBY,  GARY  WAY1«.  SANTA  ANA.  CA 

MALLETT,  FRANK  FITZGERALD  JR.  N  LITTLE  ROCK.  AR 

MARTINI.  AUCE  E.  RAYMOND,  ME  

MOEUY,  POLO  S.  PROVIDENCE,  Rl  

MOORE.  LALUE  JEANETTE.  BAILEY,  MS 

MOYE,  SARA,  STARKVILLE.  MS 

PASCUA,  JOHN,  PAWTUCKET,  Rl 


PHILLIPS.  PATRICIA  ANN,  VINITA.  OK 

PRATT,  CHARLES  RAY,  ALEXANDRIA.  LA 

RUTHERFORD.  MARC!  A.  OGOENSBURG.  NY  . 

SCARLETT,  SHERIL.  MOUNT  VERNON.  NY 

SCHAOE.  HUGH  I.  SAN  JOSE.  CA 

STARK,  MICHELLE  ELIZABETH,  BETHANY.  OK  . 

SUMMERVILLE,  MINNIE,  GRENADA.  MS „ 

TK3ER,  SAM  DEAN,  KONAWA.  OK  

UTTERBACK.  CAREY  JAY.  TRIPP,  SD 

VANPELT,  PAUL.  MARGARETVILLE.  NY 

VINSON.  CLARETTA.  OKLAHOMA  CITY.  OK 


VKXETTE.  EDWARD  J,  MIODLETOWN.  Rl 

WALUNG.  ALVIN  WESLEY.  BOLEY,  OK 

WH-BURN.  GLORIA  JEAN,  TROUP.  TX 

WINKOW1TSCH,  MILDRED  YVONNE.  CUT  BANK.  MT 
YOUNG,  BRANDON  KIRK,  DEL  VALLE,  TX 


CONVICTKM  FOR  HEALTH  CARE  FRAUD 


BELL.  LATRCIA  LATOYA.  LITTLE  ROCK.  AR  .. 
BORGES.  ALFREDO  SR.  CORAL  GABLES,  FL 
BURGOS.  HERNAN  ENRIQUE.  BASTROP.  TX  ... 
CASSIANO,  SYLVIA.  NORTH  HOLLYWOOD,  CA 

CAZEAU,  ANTOINE.  BROCKTON.  MA  „. 

GONZALEZ.  AJDA  C.  HIALEAH,  FL  „ 

GONZALEZ.  OLGA  QUIRANTES.  MIRMARA.  FL  . 

GONZALEZ,  NELSON.  MIAMI.  FL „ „. 

HYMEL.  BERNARD  H.  BORON,  CA 

LUCRES.  GEORGE  A,  MIAMI.  FL  

LUNDEN.  USA  E.  WINTHROP,  ME  

MATUTO,  IRENE,  WORCESTER,  MA 

MCKNIGHT,  REGINALD.  BROOKLYN.  NY  

MIUAN.  GABRIEL.  MIAMI,  FL  

MUNGAI,  LINDA,  QU\HCY.  MA 

PRAT,  ANGELO,  MIAMI,  FL  

PRAT.  ESTHER,  MIAMI.  FL 


RAITMAN.  JOYCE.  SOUTHAMPTON.  PA „. 

SADY-KENNEDY.  SILVIA.  MISSION  VIEGO,  CA 

SSEREBE.  WILLIAM.  WALTHAM.  MA  

STATON.  ZELBY.  GREENVILLE,  NC 

SUMMERUN.  DARLENE.  MIAMI,  FL  

YENTIS,  RK>IARD  DAVID,  EL  RENO,  TX  


CONTROLLED  SUUTANCE  CONVICTlOfIt 


JAC06S0N.  ALAN.  PLAINVIEW.  NY 


1(M)6l«7 
10/06/97 
1(V06/97 
10102797 
10*07/97 
10M)6i«7 
iaM)6/97 
10n\/97 
\0/06f9T 

i(yoe/97 
^ons/«7 

1(M06/97 

1(M)M7 
1QN»«7 
t(M)7/97 
1(M)G/97 

lOKfrm 

1(V0S/97 
00/3(V97 

^o/06m 

1(M)M7 
1(yOM7 
1(V07/97 

iaM)S/97 
lOM)6/97 

1(M»i«7 
1(M)1/97 
1(M)5A7 

^on^m 

1Cy06/B7 
1(M)7/B7 
1(yOM7 

\onsi97 

1(M»97 
1(yD6«7 
1(V07/g7 
1(V07/97 
10106/07 


10M)S/97 
07/29«7 
1(M)S/97 
09a0t97 

iam«7 
iim/96 

07/3(V96 
07/3(VB7 
OMM/97 
07/30/97 
KVOMZ 
y0fOM7 
10m/97 
07130/96 
1(M)M7 
07/3(VW 
07/30/B6 
1(V06i«7 
08/30/97 
1(y06/97 
10/07/97 
07/30796 
iaM)6/97 
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Sut)iect  dty. 


KLASSEN,  HAROLD  J,  ABERDEEN.  10 


AMUNDSBii,  S  WILLIAM,  HERMITAGE.  PA 
ARAGODi  PERRY  R.  ISSAQUAH,  WA 


BK;KEL.  DEBORAH  ANN,  BERKELEY;  CA 

BITAR,  SAMUEL.  SOUTHINGTON.  CT 

BIXLER.  ANDREW,  DOVER-4=OXCROFT.  IME 

BLANCHARD.  OAVI&BaTTT,  DANBURY,  CT 

BLOCK  ISLAND  PHAflMACYLTD,  BLOCK  ISLAND,  Rl 

BOURNE.  ANOREW  R.  CUMBERLAM).  ME 

BRAUCH.  DAVID  J.  CLEVBAND,  OH 

BRINK.  DOORAH  ANNE.  STOCKTON,  CA. 


BROWN-AMBROSE.  NANCY,  S  GLASTONBURY.  CT  . 

BURKE.  SARAH.  EAST  NORWMUC.  CT „ 

BVRAM.  SARAH  M.  QOROONSVILLE.  VA  

CAREY,  SHARON  LEE.  GLEN  BJJEH,  CA 


CSIVANTES.  RKHARD  CHARLES.  LOS  ANGELES.  CA . 

CHMURA.  LANCE  KBMETH.  STATE  COLLEGE.  PA 

CLAVER.  UANNE  E  U  OAKLAND.  CA 


COLBERT.  PATRKM  HEIOER.  MMERAL  POINT.  PA 
DE  PASQUALE.  BEVERLY  JOANK  HESPERIA.  CA  _ 
DENOYER.  RKXARO  ALLEN.  AZUSA.  CA 


DORSEY,  RAMONA^JUAMT^  GRAND  TERRACE.  CA 
DUNBAR.  KBMETH,  LOOL  CA 
EOGBITON.  RONALD  QLB4.  TROUTOALE.  OR 
EFFHEH,  MARY  ANN,  MOO.  CA 


EVERHART.  JAMES  MACLEAN.  ORANGEVALE,  CA  , 
FIORE.  EDITH.  SMATOQK  CA 


FORD.  WNJJAM  HAROLD,  CALIPATRM.  CA 
FRAKER,  JOSEPH  TODD.  LANCASTER.  OH 

QANTI.  SHASH  DHAR.  PASADENA,  CA 

GARLAND.  LESUE  C.  TOfWANCE.  CA 

GRIFFIN.  ARTHUR.  NORFOLK.  VA 

GRIFRN,  JAMES  E.  SPRMGFIBJ).  MA 

GRODEN.  DAVID  L,  ROCHESTBt.  MN 


HAIRSTON.  ROSETTA  ELIZABETH.  TRACY.  CA 

HMySRIC,  DOROTHY  E.  NORFOLK.  VA 

HANNA.  MAGEO  F.  HiJJARD.  OH 


-    I  muM 


HANSEN.  CATHERME.  NEW  HAVEN.  CT 

HANSON.  LAURIE  LEE.  OOGTA  MESA.  CA 

HARPER.  THERESE  KATHLEBi  PORTERVILLE.  CA . 

HERBETS.  STEVEN  SCOTT.  LA  HABR^  CA 

HK3GMS,  THOMAS  P,  FRAMINQHAM.  MA 

HO.  RK>1ARD  KAY-YM.  SAN  JOSE.  CA 


HOFFMAN.  ELIZABETH  JANE.  PEACEOALE.  Rl . 
HOLLIS.  ROBERT  L,  VALOOSTAN.  QA  _  ,,„. 
HORVATH  CHARLES  N.  LA  VERNE.  CA 


HUTCHINSON.  JOANNE  BURICE.  SCHUYLER.  VA 

IPPISCH  DIESMa  JILL  KARBf  K.  CHKX>.  CA 

JAVAHERl.  AHMAD.  CORONA.  CA 

JAVIDI.  KOUCHEK.  STOCKTON.  CA , 


JOHNSON.  JACQUELINE.  CHARLES  CITY.  VA 
KELLEY,  WILLIAM  T,  SAN  GABRIEL,  CA . 


KENNEDY.  JUUE  ANNE.  SANTA  MONK^A.  CA 

KIM.  JOONQ  TAI.  LA  CANADA.  CA 

KIMBERLEY,  STB>HB4  LANGTON.  EUGB4E.  OR 
KNIGHT,  JAMES  W.  SALINAS,  CA 


KNK3HT.  ROBERT  W1LUAM  JR.  REDWOOD  CITY,  CA 

KRSUL,  CARLA.  MIDDLETOWN.  VA  

LAND,  BRENOA  C  SIRON.  WATSONVILLE.  CA 

LARSEN,  CATHERINE  A.  MENASHA.  W1 

UND.  MARK  E,  RK»HMOND,  CA 

LOWE,  CYNTHIA.  WARWK^K.  Rl 


IQMIMT 


MANDELL.  ANDREW  M,  MT  PLEASANT.  SC 

MANTZ.  MARTM  C.  JACKSON,  OH 

MARRAZZO,  DEAN.  BLAKELY,  PA 

MAURER,  NELSON  H,  PACIFIC  GROVE.  CA 

MCCARTHY.  PAULA  J.  GILMANTON  IRON  WORKS,  NH 
MCGRANAGHAN,  CHRISTY  L.  WEST  LEBANON,  NH  ..„ 

MEYERS,  JEFFREY  C.  CLEAR  LAKE.  lA 

MIRACLE.  COLETTE  T.  SANTA  ROSA.  CA 


>••••*••  ««toM 
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Subiectcfty. 


MONTI,  INEZ  WANA,  BRONX.  NY 

NEAL,  AMY  S,  NAPA,  CA  

NOEL,  PHILUP  J,  WOOOSTOCK.  VA 

NOWICKI,  SUSAN  SCHNUPP,  UPPER  ST  CLAIR.  PA ^ 

OGREN,  DEBRA  A,  OTTUMWA.  lA  

OLMSTEAO.  LUKE  R,  SAN  DIEGO.  CA  

PANNACCI.  DONNA  L.  MECHANICSVILLE.  VA 

PARRISH,  CHERLYN  J,  ATLANTA.  GA 

PEPE.  RICHARD,  MERIDEN,  CT  

PERKERSON.  RALPH  B  JR.  KINGSLAND,  GA  ... 
PETERSMAN,  MARGARET  M.  CINCINNATI,  OH 

POLLOCK,  LAWRENCE,  PKX)  RIVERA,  CA 

RANDOLPH,  ELIZABETH  MARIE,  EVERGREEN.  00 

RASCHE,  DOROTHY  E,  SACRAMENTO.  CA 

RENSON,  JEAN  FELIX.  STOCKTON.  CA : 

SAMBS.  JAMES  M.  SAN  OtEQO.  CA 

SALTTER.  SUSAN  K.  DES  MOINES,  lA 

SCHNEIDER.  EDUARDO  H.  LA  PUENTE.  CA 
SCHROEDER.  VERNON  R,  LAQUINTA.  CA  .. 
BENGAL.  TOUMSKI  G.  LOS  ANGELES.  CA  _ 
SHEA,  PATRICK  JOSEPH.  ASHLAND.  OH  .._ 
SHEPERIS.  JOSEPH.  N  KINGSTOWN.  Rl  ..„. 

SMETANA.  JAMES  W,  VANDALIA.  OH  

SOMOGYl.  EMIL  L,  LAFAYETTE.  CA  

ST  CROIX.  WILLIAM.  EAST  HARTFORD,  CT 

STARR.  ROBERT,  NEW  CASTLE.  PA 

STEIR.  BRUCE  S,  SAN  FRANCISCO,  CA 

TALARICO,  SAMUEL  F,  POLAND,  OH  __ 

TOKOPH.  CYNTHIA  LOLHSE,  PASO  ROBLES.  CA 

TORRES.  UNDA  RENEE.  FRESNO,  CA  

TWEED,  JONATHAN  N.  CHARLESTOWN.  Rl 

UOALL.  JOHN  A,  ARTESIA,  CA  

WILLIAMS,  DAVID  MK>MEU  BUFORO,  GA „ 

WINNARD,  ELIZABETH  M.  WEST  WARWKX  Rl 

WOHL,  KENNETH  E.  BLOCK  ISLAND.  Rl  _....: 

FEOERAUSTATE  EXCLUSIOIVSUSPBMION 

BECKER,  MARLENE,  AUBURN,  ME 

CARR.  DALE  A.  MONMOUTH,  ME  

CeSTARI,  ROBERT.  ROCKVILLE  CTR,  NY 

HANIF,  MUHAMMAD,  BROOKLYN,  NY 

-KLEIN,  STEPHEN  HOWARD,  GREAT  NECK.  NY 

KOMAL  PHARMACY.  INC.  BROOKLYN.  NY 

KREPLIAK.  EDWARD.  PHILADELPHIA.  PA  

METRO-MED  AMBULETTE.  INC.  ROCKVILLE  CENTRE.  NY  «. 

REK).  JENETTE.  BROOKLYN.  NY  _ _„ 

SEE.  VINCENT  ENG  KHIM,  TENAFLY.  NJ „.. 

SHERMAN.  HENRY  MILES.  EAST  ORANGE.  NJ 

SID0K3UE.  NURULHASAN,  W  NEW  YORK.  NJ 

SINGLETON,  JEAN.  SAN  AUGUSTINE.  TX  .„ 

SPECIALTY  CLINK>L  LABORATORIE.  NEW  BRUNSWICK.  NJ 

SWISS,  ROBERT  E.  NEW  YORK.  NY .*, 

SWISS  MEDICAL  SUPPLY,  INC,  NEW  YORK.  NY  

THOMAS-MCNAIR,  GLORIA,  TRENTON,  NJ 

VALUE-RITE  PHARMACY,  INC,  NEWARK.  NJ  ...- 

WASHINGTON.  JOHN.  MONTCLAIR.  NJ  


I  tap ■■rt  »!■■■■■ 


FRAUOnOCtCBACKS 


A-1  ARTISTIC  LANDSCAPING.  INC.  MIAMI,  FL 

ADVANCED  MEDICAL  DIAGNOSTICS,  INDIANOLA.  MS 

CENTURY  CELLULAR  RENTAL,  INC.,  MIAMI,  FL  

CHAN,  CYNTHIA,  LUTHERVILLE,  MD 

CHAN,  BRIAN,  LUTHERVILLE,  MD 

EICKEMEYER.  JAY,  CLARINDA.  lA „ 

FINE  AUTO  BROKER  I,  INC.  CORAL  GABLES.  FL  

FINE  AUTO  BROKER  II.  INC.,  MIRAMAR,  FL 

GARCIA.  LUZ  M.  HOMESTEAD,  FL 

GARCIA,  FELIZ  R.  HOMESTEAD.  FL 

GIL,  GINA  M.  MIAMI,  FL  _ 

HELPING  TO  LIVE,  INC,  HOMESTEAD.  FL  .^. 

UVING  IN  PEACE.  INC,  HOMESTEAD.  FL  .„ 


•yrr- 


Eflective 
date 


1(VD6/97 
1(V01/97 
1(V06/97 
1(M)6/97 
1(V07/97 
Oa/3(V97 
10/06/97 
^0/02J97 
1(VDe/97 

^o/o^J97 

1CVD7/97 
08^3(V97 
1(VD7/B7 
1(M)7/97 
1(M)1/97 

1(V07/97 
1(V0a/B7 
AO/OMfT 
1(M»97 
1(¥07/97 
1(M)6/97 
t(y07/»7 

^oml97 

1(V06/97 
1(y06/97 
1007/97 
1(VD7/97 

i(yoe/97 

1(M>1/97 
^0/QM7 
'10«»B7 
1(V02/97 
^  0/06/07 
1(VD6«7 


1006/97 
1Qf06/97 

^onel97 

10/06/97 
10/06/97 
10/06/97 
10/06/97 
10^)6/97 
10M)6/97 
10/06/97 
10^06/97 
10/06/97 
1Q/0S/97 
10/05/97 
10/05/97 
10/05/97 
10/05/97 
10M)6/97 
10/06/97 


07/3Q«6 

12/19/96 
07/30/96 
06/01/97 
08/01/97 
12/04/96 
07/29/97 
07/30/97 
11/22/96 
11/22/96 
06/1 2«7 
11/22/96 
11/22/96 


Subiectcity.  state 


LUCY^  OKYMETRY.  INC.  HOMESTEAD.  FL 
METZINGER.  HARRY  J,  VOORHEES,  NJ  


NODAWAY  VALLEY  HOME  HEALTH.  CLARINOA.  lA 

QUALITY  PAINTERS  &  INTERIOR,  MIAMI.  Fb 

QUALITY  PLUS  DIAGNOSTIC.  INC..  MIAMI.  FL  

RITTER.  WILLIAM  J,  ELMIRA.  NY 

ROBERT  &  BROTHERS  IMPORT-EXP,  HOMESTEAD,  FL  ...... 

ROBERT  &  BROTHERS  MED  REPAIRS.  HOMESTEAD,  FL  -., 
SAS  HEALTHCARE  SERVICES  INC,  PA „ 


OWNEiyCONTROU.ED  BYJCONVKrTED  EXCLUDED 


A  GIFT  FROM  CHINA.  INC.  MIAMI.  FL , 

A&E  MEDICAL  EQUIP  OF  S  FLORIDA,  FL 

DYNAMIC  DIAQNOSTK:  INSTITUTE.  HIALEAH,  FL 

FAMILY  DENTAL  CARE.  EGLIN  AFB.  FL 

MEDI-VAN  TRANSPORT  SERVICE  INC.  BRADENTON,  FL 

PLATINUM  HEALTH  CARE.  GREENVILLE.  NC  

PRAIRIE  HILLS  FOR  THE  ELDERLY.  BELLE  FOURCHE.  SD  .. 
PRECISE  MEDICAL  LABORATORIES.  NEW  BRUNSWKX.  NJ 

RK^IARD  WEBBS  FAMILY  PHARMACY,  TOCCOA.  GA 

SEALE  DRUG  COMPANY.  HOLLY  SPRINGS.  MS  . 

SIGNATURE  OF  MIAMI,  MIAMI,  FL  

SUPREME  TAXICAB  SERVICE,  PERRY,  FL 

TERRY^  MEDIAL  TRANSPORT,  BRADENTON,  FL 


OB^AULT  ON  HEAL  LOAN 


ALLIO,  CHARLES  MK>IAEL,  BURBANK.  CA 

BARTLETT,  GARY  EARL.  HIGHLAND.  CA 

CARNETT.  JEFFREY  L,  HILO.  HI  

CHERACHANKO.  DEBORAH  A.  COTTONWOOD,  CA 

CONRAD,  MARVIN.  BALTIMORE,  MD 

DAO.  LELAND  H.  HALEIWA.  HI  ...._ «, 

HALL.  JEROME  W.  NEWLAND,  NC 

JACKSON,  FRANCESCA  A.  OAKLAND.  CA 
KING.  WAYNE  E,  APACHE  JUNCTION.  AZ 
MORGENSEN.  KELLY  A.  PORTLAND,  OR 

RASKIN.  BECKY  R.  PORTLAND.  OR  

RUSSELL,  MK>IAEL  0.  WEST  HILLS,  CA 

STURTZ.  RENATE  E  (L0R1NCZ).  DEL  MAR.  CA 

THOMAS.  RANDY  L,  FAIRBANKS,  AK  „. 

WILLIAMS,  ROBERT  L  (WEAVER),  LOS  ANGELES,  CA 
WOODHAM.  MARK  A.  TUMWATEa  WA  


Effective 
date 


11/22/96 
04/21/97 
12/04/96 
07/30/96 
06/12/97 
04/21/97 
11/22/96 
11/22/96 
08/27/96 


07/3096 
06/06/97 
07/29/97 

^on^m 

1002/97 
1007^ 
10M>7/97 
10^)6/97 
10/02/97 
10/02/97 
10/07/97 
lO/OS/VT 
10QE/B7 


1(M)1/B7 
10/07/97 
10D7/97 
10/07/97 
1GMM/B7 
lODI/97 

^on2m 

10/07^7 
iaK)7/97 
10W7/97 
10/07/97 
10/07/97 
10/D1/97 
10/07/97 
09/30/97 
10/07/97 


Dated:  October  3. 1997. 
WimuaMLOMred. 

Director,  Health  Care  AdministrativB 

Sanctions.  Office  of  Enforcement  and 

Coatfdiance. 

(FR  Doc  97-27212  Filed  10-14-97;  8:45  am) 

■UJNQ  OOOK  41W-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NMonal  InstHutM  of  Health 

National  Institute  of  Mental  llaalth; 
Closad  Meetings 

Purauant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 


Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  5. 1997. 

Time:  11  a.m. 

Place:  The  Geoige  Washington  University 
Inn.  824  New  Hampshire  Avenue.  NW., 
Washington.  DC  20037. 

Contact  Person:  Rahana  A.  Chowdhuiy, 
ParUawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephona:  301, 443- 
6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  November  10, 1997. 

Time:  10  a.m. 

Place:  Parklawn.  Room  9C-18.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

Contact  Person:  W.  Gregory  Zimmennan. 
Parklawn.  Room  9C-18, 5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephona:  301, 44»- 
4868. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 
Datm  November  14. 1997. 


Tjtme:  3  p.m. 

Place:  Paiklavim.  Room  9-101 ,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Contact  Person:  Shirley  H.  Maltz. 
Parklawn,  Room  9-101.  5600  Fishos  Lane. 
Rockville,  MD  20657,  Telephone:  301,  443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  November  14,  l9S7. 

Time:  8:30  a.m. 

Place:  ResidoKX  Inn,  7335  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Richard  Johnson, 
Parklawn.  Room  9C-18,  5600  Fishezs  Lane, 
Rockville,  MD  20857.  Telephone:  301. 443- 
1367. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dale:  November  18. 1997. 

Time:  2  p.m. 

Place:  Paridawn.  Room  9-101.  5600 
Fishers  Lane.  Rockville,  MD  20657. 

Contact  Person:  Shirley  H.  Maltx. 
Parklawn.  Room  9-101, 5600  Fisfam  Lane, 
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Rockville.  MD  20857.  Telephone:  301. 443- 
3938. 

Ck>mmittee  Name-.  National  Institute  of 
Vfental  Health  Special  Emphasis  Panel. 

Date-.  November  21. 1997. 

rime:  1  p.m. 

Place-.  Parklawn.  Room  9-101.  5800 
Fishers  Lane.  Rockville.  MD  20857. 

Contact  Person:  Shirley  H.  Maltz, 
Parklawn.  Room  9-101,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301,  443- 
3936. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242, 93.281, 93.282) 

Dated:  October  7. 1997. 
UVan*  T.  StringfieU. 
Committee  t4anagement  Officer,  National 
Institutes  of  Health. 
[FR  Doc.  97-27158  Filed  10-14-97;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instittitas  of  Health 

National  Inatttutaof  Mental  Health; 
Mottca  of  Clooed  Meetlnga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amoided  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Initial  Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Clinical  AIDS  and 
Immunology  Review  Committee. 

Date:  November  5-November  8, 1997. 

Time:  8:30  a.m. 

Place:  One  Washington  Circle,  One 
Washington  Circle,  N.W..  Washington,  DC 
20037. 

Contact  Person:  Regina  M.  Thomas. 
Parklawn.  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
6470. 

Committee  Name:  Mental  Health  Small 
Business  Research  Review  Committee. 

Date:  November  6-November  7, 1907. 

Time:  9  a.m. 

nxe:  River  Inn,  924  25th  Street,  N.W.. 
Washington,  DC  20037. 

Contact  Person:  Yolanda  M.  White, 
Parklawn.  Room  9C-18.  5600  FUbers  Lane, 
Rockville,  MD  20857.  Telephone:  301.  443- 
1367. 

Committee  Name:  Netiro-Immunology, 
Virology,  and  AIDS  Review  Committee. 
Date:  November  10, 1997. 


Time:  8.30  a.m. 

Place:  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Avenue,  N.W..  Washington,  DC 
20037. 

Contact  Person:  Rehana  A.  Chowdury, 
Parkl8%vn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Telephone:  301,  443- 
6470. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b<c)(4}  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
ae«jets  or  commercial  prof>erty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  October  7, 1997. 
UVeneT.SIriBgBeld. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-27159  FUed  10-14-97;  8:45  am] 
■UMO  OOOC  414»-ei-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Health 

National  institute  of  Nursing  Reeearch; 
Notice  o«  Cloeed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  bstitute  of  Nursing  Research 
Special  Emphasis  Panel  (SEP)  meeting: 

Naaw  of  SEP:  Review  of  Institutional 
National  Resaan±  Service  AWard 
Applications  (T32s),  Postdoctoral  Individual 
National  Research  Service  Award 
Applications  (F32s),  and  National  Research 
Award  Senior  Fellowship  Applications 
(F33s). 

Date:  October  29, 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase.  Maryland 
20815. 

Contact  Person:  Carole  Hudgings.  Ph.D., 
R.N..  Building  45.  Room  3AN-12.  45  Center 
Drive,  Betbesda.  MD  20892.  (301)  594r-5976. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applicatioaa. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
application  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361,  Nursing  Research. 
National  Institutes  of  Health.) 


Dated:  October  7, 1997. 
UVans  Y.  Stiiagfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-27161  Filed  10-14-97;  8:45  am] 

MUJNQ  cooe  4i4e-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Nationai  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Cloaed 
Meeting 

Pursuant  to  Section  10(d)  of  die 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice  - 
is  hereby  given  of  the  following 
National  Institute  of  Alleigy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Confarenoe  on  Toward  the 
Genetic  Manipulation  of  Insects  (Telephone 
Confisrence  Call). 

Date:  October  16, 1997.  * 

Time:  IIKX)  a.m.  to  Adjournment 

Place:  Teleconfierence.  6003  Executive 
Boulevard,  Solar  Building,  Room  4C01. 
Betbesda.  MD  20892.  (301)  496-2550. 

Contact  Person:  Dr.  Sayeed  Quraishi. 
Scientific  Review  Adm..  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C22. 
Betbesda.  MD  20892,  (301)  496-7465. 

Purpose/ Agenda:  To  evaluate  grant 
application. 

Name  of  SEP:  AIDS  Vaccine  EvaluatioB 
Group  Mucosal  Immunology  Laboratory 
(Telephone  Conference  Call). 

Date:  October  22,  1997. 

rime:  2K)0  p.m.  to  AdioummanL 

Place:  Teleconfarence,  6003  Executive 
Boulevard.  Solar  Building,  Room  1A2, 
Betbesda.  MD  20892.  (301)  496-2550. 

Contact  Person:  Dr.  Sayeed  Quraishi. 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C22, 
Betbesda.  MD  20892.  (301)  496-7465. 

Purpose/ Agenda:  To  evaluate  contract 
propoaaL 

Name  of  SEP:  Pnetunococcal  RefiarBnca 
Laboratory  and  Clinical  Trail  Laboratory 
Support  (Telephone  Conference  Call). 

Date:  October  27, 1997. 

Time:  2:00  p.m.  to  AdjoununenL 

Place:  Teleconference,  6003  Executive 
Boulevard,  Solar  Building,  Room  1A2, 
Betbesda,  MD  20892,  (301)  496-2550. 

Contact  Person:  Dr.  Sayeed  Quraishi. 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C22, 
Betbesda,  MD  20892,  (301)  496-7465. 

Purpose/Agenda:  To  evaluate  contract 
propoisals. 

The  meetings  will  be  closed  in  acoordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applicatiotu  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  ti>e 
applications  and/or  proposals,  the  disclosure 
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of  which  would  constitute  a  clearly 
unwarranted  invasion  of  fiersanal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetings  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  ukd  Infectious  Diseases 
Research.  National  Institutes  of  Health.) 

Dated:  October  7, 1997. 
UVame  Y.  Strtagifirid. 
Committee  Management  Officer,  NIH. 
(FR  Doc  97-27163  FUed  10-14-97;  8:45  am] 
1 0008  4im-m-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  btatltute  of  Environmental 
Health  Sciences;  Notice  of  Cloaed 


Piusiiant  to  Section  10(d)  of  die 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meetings: 

.  Name  of  SEP:  Cancer  and  Toxin 
Equivalency  Factors  (TEFs)  for  Dioxin  and 
Dioxin-llke  Chemicals. 

Date:  November  18. 1907. 

Time:  9:00  a.in. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  South  Campus.  Conference 
Room  D4S0.  Research  Triangle  Park.  NC 
27709. 

Contact  Person:  Dr.  Carol  Shre£Bar. 
National  Institute  of  Environmental  Health 
Sciences,  P.O.  Box  12233,  Research  Triangle 
Park,  NC  27709,  (919)  541-1445. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Review  of  T32  Grant 
Applications  on  Studies  of  Environmental 
Mutagens  and  Carcinogens  and  Conference 
Grant  Applications  (R13). 

Date:  November  21. 1997. 

Time:  l.-OO  p.m. 

Place:  National  Institute  of  Enviromnental 
Health  Sciences,  South  Campus,  101  T.W. 
Alexander  Drive,  Research  Triangle  Park,  NC 
27709. 

Contact  Psnon:  Linda  Bass,  MlD.. 
National  Institute  of  Environmental  Health 
Sciences,  P.O.  Box  12233.  Research  Triangle 
Park,  NC  27709,  (919)  541-1307  and  Dr. 
Carol  Shreffler,  National  Institute  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  Research  Triangle  Park.  NC  27709. 
(919)  541-1445. 

Purpose/Agenda:  To  review  and  evatuate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Titie  5,  U.S.C. 
Grant  applications  and/or  profK>sals  and  the 


discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  pwsonal  information 
concerning  individuals  associated  writh  die 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115. 
Biometry  and  Risk  Estimation;  93.894. 
Resource  and  Manpower  Development. 
National  Institutes  of  Health.) 

Dated:  October  7, 1997. 
La  Verne  Y.  Sliiiigfisldi 
Committee  Management  Officer.  NIH. 
[FR  Doc  97-27164  Filed  10-14-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


PubUc  Health  Sarvica 


Canters  for  Diaaaae  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Service»{4S  FR  67772-76,  dated 
October  14. 1980.  and  corrected  at  45  FR 
69296.  October  20. 1980,  as  amended 
most  recentiy  at  62  FR  46751,  dated 
September  4, 1997)  is  amended  to 
reflect  the  establishment  of  the  Division 
of  Oral  Health  within  the  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  functional  statement  for  die 
Program  Services  Branch  (HCL84), 
insert  the  following: 

Division  of  Oral  Health  (HCL9).  (1) 
Provides  a  national  and  international 
focus  for  the  prevention  and  control  of 
oral  diseases  and  conditions,  and  for  the 
prevention  and  control  of  infectious 
diseases  in  dentistry;  (2)  provides 
assistance  to  state  and  local 
governments,  professional,  educational, 
voluntary,  and  community-based 
organizations  through  consultation, 
training,  promotion,  education, 
surveillance,  and  other  technical 
services;  (3)  assists  state  and  local 
governments  and  other  organizations  in 
evaluating  dental,  oral,  and  infectious 
disease  prevention  activities:  (4) 
develops  and  implements  oral  health 
activities  for  underserved  racial  and 
ethnic  minority  populations;.  (5) 


collects,  analyzes,  summarizes,  and 
distributes  information  on  the  statiu  of 
dental  public  health  programs;  (6) 
conducts  and  evaluates  operational 
research  to  develop  improved 
methodology  for  oral  disease 
prevention:  (7)  develops  and  conducta. 
surveillance  of  dental  and  oral  diMeee 
problems;  (8)  maintains  liaison  with 
other  federal  agencies,  state  and  local 
health  agencies,  and  national 
organizations  and  groups  on  (Hal  health 
activities:  (9)  collaborates  with  other 
components  of  CDC  and  EfffiiS  in . 
carrying  out  programs. 

C^ce  of  the  Orector  (HCL91).  (1) 
Manages,  directs,  and  coordinates  die 
activities  of  the  Division  of  Oral  Health 
CDOH);  (2)  provides  leadership  and 
guidance  in  policy  formulation,  program 
planning  and  development,  program 
management  and  operations;  (3) 
provides  administrative,  fiscal, 
procurement,  and  technical  support  for 
the  division;  (4)  coortiinates  responses 
to  all  congressional,  public,  uid 
Freedom  of  Information  inquiries;  (5) 
coordinates  all  clearance  functions;  (6) 
manages  all  personnel  activities, 
including  staff  recruitment,  assignment, 
and  career  development;  (7)  coordinates 
activities  of  the  division  wUh  odur 
components  of  CDC. 

Program  Services  Branch  (HCLS2).  (1) 
Develops  and  recommends  criteria  and 
standards  to  be  used  in  program 

Elanning  and  evaluation  of  public  oral 
ealth  programs;  (2)  provides 
consultation  to  and  maintains  liaison 
with  state  and  local  health  agencies, 
national  and  international  dental 
associations,  health  professional  groups, 
and  volimtary  and  community-based 
organizations  in  the  areas  of  information 
exchange,  education,  and  health 
promotion  to  support  oral  disease 
prevention  and  control  efforts;  (3) 
provides  considtation  and  assistance  to 
fisderal  agencies  for  the  prevention  and 
control  of  oral  diseases  and  for  oral 
health  promotion;  (4)  develops  and 
implements  oral  health  activities  for 
underserved  racial  and  ethnic  minority 
populations;  (5)  assists  state  and  local 
health  departments  in  evaluating  their 
programs  and  makes  recommendations 
to  fecilitate  improvement  of  programs; 
(6)  designs,  develops,  coordinates,  and 
disseminates  guidelines  related  to 
dental  disease  prevention  and  oral 
health  promotion:  (7)  develops  and 
conducts  national  water  fluoridation 
training  for  state  engineering  and  dental 
personnel;  (8)  collects,  compiles,  and 
distribution  data  on  the  quality  of  water 
fluoridation;  (9)  develops  or  assists  with 
the  development  of  home  study  and 
classroom  training  materials  related  to 
oral  disease  prevention  and  oral  health 
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promotion,  for  lue  by  state  and  local 
departments  of  health;  (10)  evaluates 
information,  educational  activities,  and 
oral  health  promotion  projects  proposed 
or  completed  by  other  agencies  or 
private  organizations:  (11)  develops 
procurement  and  assistance  docxunents 
and  monitors  their  (tfogress;  (12) 
collaborates  with  other  component*  of 
CDC  in  developing  and  carrying  out 
programs. 

Surveillance,  Investigations,  and 
Besetuch  Branch  (HCL93).  (1)  Compiles 
and  analyzes  data  on  oral  health 
information  and  dental  heakh  care 
workers  from  various  national,  regional, 
state,  and  community  sources;  92) 
develops  and  supports,  in  collaboration 
with  State  and  lo^  health  departments 
and  otho'  components  of  CDC, 
prototype  surveillance  systems, 
including  protocols  for  measurement  of 
oral  health  status,  services,  and  systems; 
(3)  monitors  progress  toward  the 
achievement  of  Uie  nationcd  oral  health 
objectives;  (4)  conducts  epidemiologic 
investigations  of  infectious  diseases  that 
occur  within  the  dental  setting  and 
makes  recommendations  to  prevent 
disease  transmission  during  the 
provision  of  oral  health  services  (5) 
maintains  current  scientific  literature 
and  CDC  policy  issuances  that  relate  to 
oral  health  and  infectious  diseases;  (6) 
serves  as  consultants  to  dental 
professional  organizations  and  other 
federal  agencies  on  subjects  related  to 
community-based  prevention  or  oral 
diseases  and  assurance  of  the  safety  of 
the  dental  care  environment:  (7) 
develops  research  guidelines,  designs 
protocols,  and  implements  and 
evaluates  oral  health  and  infectious 
disease  studies  related  to  dentistry;  (8) 
develops  procurement  and  assistance 
documents  and  monitors  their  progress 
to  support  studies  that  examine 
important  research  questions  related  to 
community-based  measures  to  prevent 
oral  diseases  or  promote  oral  health. 

Dated:  October  2. 1997. 
OairaV. 


Acting  Director. 

(FR  Doc.  97-27290  Filed  UK14-97;  8:45  am] 

■ajJNO  COOC  41«»-1S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  Of  Indian  Affairs 
Indian  Gaming 

AOSICY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTKM:  Notice  of  Tribal-State  Gaming 
Compact  taking  effect 


summary:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(KRA),  Pub.  L.  100-497,  25  U.S.C 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  Tribal-State  Compacts  for  the  purpose 
of  engaging  in  Class  m  (casino) 
gambling  on  Indian  reservations.  The 
Assistant  Secretary — Indian  Affairs. 
Department  of  the  Interior,  through  her 
delegated  authority,  is  publishing  the 
Tribal-State  Compact  betwem  the 
Pueblo  of  San  Juan  and  the  State  of  New 
Mexico  executed  on  July  11, 1997.  By 
the  terms  of  IGRA  this  Compact  is 
considered  approved,  but  only  to  the 
extent  the  compact  is  consistent  with 
the  provisions  of  IGRA. 
■M>PI  CMOfTAWY  MPONMATKM:  The 
Department  believes  that  the  decision  to 
let  the  45-day  statutory  deadline  tot 
approval  or  disapproval  of  the  Compact 
expire  without  taking  action  is  the  most 
appropriate  course  of  action  given  the 
unique  history  of  state  and  fmleral  court 
cases  and  legislative  actions  that  have 
shaped  the  course  of  Indian  gaming  in 
New  Mexico.  A  letter  further  explaining 
the  Department's  decision  is  available 
from  the  Bureau  of  Indian  Affairs, 
Indian  Gaming  Management  Staff  at  the 
address  below. 

DATES:  This  action  is  effective  October 
15. 1997. 

FOR  FURTHER  MPORMATKM  CONTACT: 
Paula  L.  Hart,  Acting  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  1849  C  Street  NW,  MS 
2070-MIB,  Washington,  DC  20240,  (202) 
21»-4068. 

Dated:  September  8, 1997. 
AdaE.Dnr. 

Assistant  Seqntaty-^Indian  Affaia, 
|FR  Doc.  97-27292  Fil«i  10-14-97;  8:45  am] 
BKxwo  oooe  4>H  —  p 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

{NV-OaO-07-133IMMI] 

Notica  of  Cloaura  of  Public  l.ands 

ACTION:  Notice  of  closure  of  public  lands 
to  discharge  of  firearms,  Carson  Qty, 
Nevada. 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
summary:  Notice  ia  hereby  given  that 
certain  public  lands  in  the  vicinity  of 
Pine  Nut  Road  «2  are  closed  to  the 
discharge  of  firearms.  This  closure  is 
necessary  for  public  safety  and  to 
prevent  impacts  to  soil  and  vegetative 
resources  at  a  BLM  community  sand 


and  gravel  pit  that  recenUy  had  an 
extensive  cleanup  conducted  at  the  site. 
EFFECTIVE  OATEK  This  closure  will  take 
effect  on  or  before  November  14, 1997. 
Interested  parties  may  submit  comments 
to  the  Carson  Qty  District  Manager, 
John  O.  Singlaub. 
supplementary  MFORMATKM:  This 
closure  applies  to  the  discharge  of 
firearms  except  for  emergency  and  law 
enforcement  personnel  during  the 
conduct  of  their  official  duties.  The 
public  lands  affected  by  this  closure  are 
diacribed  as  follows; 

ML  DiaUo  MnrMiae. 

T.  12  N.,  R.  21  E..  Sec.  7:  SViSE\^, 
Sec  18:  NV^NEVt,  NVtSEViNEVt, 

NViNBViNWVi.  N'/^S'/^NEV4NWV4. 
Autiiority:  43  CFR  8364-CIosur8  and 

Rastriction  Orders:  43  CFR  8365.  l-«- 

Supplementaiy  Rul^s  of  Conduct 

Penalty 

Any  person  who  feils  to  comply  witli 
this  closure  may  be  subject  to 
imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  USC  3571,  . 
or  both. 

FOR  FURTHER  SrORMATION  CONTACT: 
Ronald  J.  Tauchen.  Bureau  of  Land 
Management,  Carson  City  Field  CDffice. 
5665  Morgan  Mill  Road,  Carson  Qty. 
Nevada  89701.  Telephone:  (702)  885- 
6000. 

A  map  of  the  closed  area  is  available 
at  the  Carson  Qty  District  Office. 

Dated:  September  24. 1997. 
John  O.  Sta^nb, 

District  Manager,  Carson  City  District. 
(FR  Doc  97-27213  Filed  10-14497;  8:45  am] 

OOOC  431»-HC-« 


DEPARTMENT  OF  THE  INTERiQa 

Buraau  of  l-and  Managamant 
[UT-012-08-0777-S2] 


Call  for  Nominations  on  ttw  Utah 
Raaourca  Advisory  Council  (RAC) 


SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  nominations  for  a  vacancy  on 
the  Utah  Bureau  of  Land  Management 
Resource  Advisory  Council.  Utah 
residents  with  an  interest  and 
background  in  energy  and  mining 
development  are  being  sought  to  fill  this 
vacancy  on  the  IS-person  Qnincil 
which  has  occurred  due  to  the 
resignation  of  one  of  its  members.  The 
person  selected  will  serve  out  the 
remaining  balance  of  a  2-year  term  of 
the  Council  that  will  nin  through 
August  1999. 
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Nominees  will  be  evaluated  based  on 
their  experience  or  knowledge  of  the 
geographic  area;  education,  training 
and/experience;  and,  their  experience  in 
worldng  with  disparate  groups  to 
achieve  collaborativ»solutions.  All 
nominations  must  be  accompanied  by 
letters  of  refiarence  from  represmted 
interests  or  organizations,  a  completed 
background  information  nomination 
form,  as  well  as  any  other  information 
that  ^Meks  to  the  nominee's 
qualification«.rThe  Bureau  of  Land 
Managament.  along  nvith  the  Govenuv's 
Office,  wrill  feiward  the  nominations  to 
the  Secretary  of  the  Interior,  who  will 
make  the  appointment  to  the  Council. 

Resoiirce  K^nsaty  Councils  were 
establidied  and  avthorized  in  19954iy 
the  Secretary  of -die  Interior  to  provide 
■dvioe  and  recommendations  to  die 
BUraau  of  Land  Management  oo 
management  of  public  lands. 

PBR  mRTNDI  SVORMAHOn  OONTACTS 
An3raiie  interested  in  requestiiig  • 
Domination  fona  should  inquire  at  the 
Bnraeu  of  Land  Management.  Utah  State 
Office,  AttontiQiL-  Shory  Foot,  324 
South  State  Street.  Salt  Lake  Qty,  Utah. 
84111:  telephone  (801)  53»-4195  or  by 
mntarrtng  Joto  Harja,  State  of  Utah,  at 
(801)  538-1559.  All  nominations  must 
be  received  no  latar  than  close  of 
buiinees  Novembar  21, 1997. 

D^:  Octobw  S.  1907. 
G.WHUmLM*, 

Stats  Dinctor. 

IFR  Doc.  97-27216  Filed  10-4-«7: 8:45  taH 


DEPARTMBIT  OF  THE  MTERKM 


or  Laid 


Maattng  of  ttia  CaMoniia 
DMrfet  AiMaory  Council 


V.  Notice  is  hetrfiy  given,  in 
accordance  with  Public  Laws  92-463 
and  94-579,  that  the  Califrimia  Desert 
District  Advisory  Council  to  the  Bureeu 
of  Land  Management,  U.S.  Department 
of  the  Interior,  will  participete  in  a  field 
tour  of  BLM-administered  public  lands 
near  Holtville,  California  on  Thursday, 
November  13, 1997,  frtxn  7:30  a.m.  to  5 
p.m.,  and  meet  in  formal  session  on 
Friday,  November  14  from^  ajn.  to  5 
pjn..  and  Saturday,  November  15  from 
8  a.m.  to  12  noon.  The  Friday  and 
S^urday  public  meetings  will  be  held 
in  the  confarence  room  at  the  Barbara 
Worth  Cotmtry  Qub,  located  at  2050 
Country  Qub  Drive,  Holtville; 
Califunia. 


Council  members  will  assemble  for 
the  Thursday  field  tour  at  the  Barbara 
Worth  Country  Qub  parking  lot  at  7:15 
a.m.  and  depart  at  7:30  ajn.  The  public 
is  welcome  to  participate  in  the  field 
totu,  but  should  dress  appropriately  and 
plan  on  providing  their  own 
transportation,  food,  and  beverage. 
Anyone  interested  in  participating  in 
the  field  tour  shoidd  contact  BLM 
public  afEiirs  at  (909)-697-5215  for  more 
information. 

The  Friday  meeting  will  beghi  at  8 
a.m.  All  Desert  District  Advisory 
Council  meetings  are  open  to  the  public. 
Hme  for  public  comment  may  be  made 
available  by  the  Council  Chakman 
during  the  presentation  of  various 
agenda  itemat  and  is  scheduled  at  the 
md  of  the  meetingJor  topics  not  on  the 
agenda. 

Written  commmt  may  be  filed  in 
advance  of  the  meeting  for  the 
Califmiia  Deaeit  District  Advisory 
Council,  c/o  Bnieau  of  Land 
Management,  Public  Affairs  Office,  6221 
Box  Springs  Boulevard,  Riverside, 
California  92507-0714.  Written 
comments  also  are  accepted  at  the  time 
of  the  meeting  and,  if  copies  are 
provided  to  the  recordn,  will  be 
incorporated  into  the  minutes. 
FOR  FURrTNB)  STORMATION  CONTACT: 
Carole  Levitzky  or  Doran  Sanchez,  BLM 
California  Desert  District  PuUic  ASairs 
at  (909)  697-5215. 

Dated;  October  6, 1987. 


IFR  Doe.  S7-27218  FOad  10-14-'B7:  S:4S  am) 


DEPARTMENT  OF  THE  INTERKM 


lofLand 
(AK-S10-0777-81] 

Nolicao* 


AOnmr  Burem  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Iditarod  Advisory 
Council  Meeting. 


f\  Tbe  Iditarod  Advisory 
Council  will  conduct  an  open  meeting 
Wednesday,  November  12, 1997,  and 
Thursday,  November  13, 1997,  from  9 
a.m.  to  5  p.m.  eac^  day.  The  purpose  of 
the  meeting  is  to  discuss  the  formation 
of  a  non-profit  organization  to  assist  in 
the  management  of  the  Iditarod  National 
Historic  Trail.  The  meeting  will  be  held 
at  the  Iditarod  Trail  Committee 
Headquarters  in  Wasilla,  AK. 

Public  comments  pert^ning  to 
management  of  the  Iditarod  ftetional 


Historic  Trail  will  be  taken  from  1-2 
pjn.  on  Wednesday,  November  H. 
Written  comments  may  be  submitted  at 
the  meeting  or  mailed  to  the  address 
below  prior  to  the  meeting. 

ADDRESSES:  Inquiries  about  the  meeting 
should  be  sent  to  External  Afiairs, 
Buraau  olLand  Management,  222  W. 
7tll  Avenue.  ft3.  Anchorage,  Akdca 
99S13-7S99. 

FOR  FURTHER  MFORMATKNfcCQNTACT: 
Teraaa  Mcl^erson  at  (907)  271-5555. 

Dated:  October  7. 1997. 
ToaADan, 
Stots  IMnctot. 
(FR  Doc.  97-<l7219  Kled  »Mr4-«7;  8:45  am) 


OEPARTMBIT  OF  THE  MTERMR 


BuKsau  Of  Land 


11 


Nolleaof 


ofPubNe 
Z7andai^1M7 


Vale  District.  Buraui  of  Land 
Management,  Interior. 

ACTIOH:  Natioeof  change  of  public 
ccmunent  time  at  October  27  and  28. 
1997  meeting. 


Notice  is  gtvflo  that  than  win 
be  a  meeting  of  the  Sotttheast  Oegon 
RBeouice  Adviaoiy  CoundL 

BATO:  The  Soudieast  Oregon  Resource 
Advisory  Council  meetings  will  begin  at 
8:00  a.m.  and  ran  to  5:00  p  jn.  Octc^NT 
27. 1997.  Public  comment  time  is 
changed  and  is  now  scheduled  from 
M»  aon.  to  8:15  aon.  October  28. 1987. 
On  October  28. 1997  die  meeting  will 
run  from  8K10u«jbi.  to  12:00  noon,; 

At  an  q>propri^e  time,  the  council 
will  receaa  for  af^miximately  one  hour 
for  lunch.  Topics  to  be  discussed  during 
the  meeting  are  administrative  activities 
of  the  Council,  the  wrc^load  for  fiscal 
year  1998,  nosdous  weeds,  fuels  and 
preecribed  fire,  water  quality  issues,  and 
such  other  issues  as  to  properly  come 
before  die  Council. 


The  Sontheast  Oregon 
Resource  Advisory  Council  meetings 
wiH  take  place  at  the  Malheur  Natimal 
Forest  Headquarters,  Federal  Building, 
431  Patterson  Bridge  Road,  John  day, 
Oregon  97845. 

FOR  FURTHER  WTORMATION  CONTACT: 

)anne  Hawer,  Bureau  oihsad 
Management,  Vale  District,  100  Oregon 
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Street,  Vale.  OR  97918,  (Telephone  541 

473-3144). 

Edwta  J.  SiagtalM. 

District  htanagBT. 

(FR  Doc.  97-27214  Filed  10-14-47;  6:45  ami 

■UMQ  OOOC  4>1«-*»-«l 

OEPARTMEKT  OF  THE  INTERIOR 

NatlofMl  Paffc  SMvtoe 

Notice  of  lnv«ntory  Completion  for 
Native  American  Human  Remaina  in 
Ifia  Controi  of  the  NationaJ  Parit 
Sarvica,  Halaafcala  National  Park. 
Maka«Mo,HI 

AOENCV:  National  Parii  Service. 
ACTION:  Notice. 

Notif»  it  hereby  givao  in  accordance 

with  provisions  of  the  Native  American 
Graves  Protection  and  I^patriation  Act 
(NAGPRA).  25  U.S.C.  3003(d),  of  the 
completion  of  an  inventory  of  human 
remains  in  the  control  of  the  National 
Park  Service,  Haleakala  National  Park. 
Makawao,  HL 

A  detailedanaaament  of  the  huaoan 
remains  was  made  by  National  Park 
Service  professional  staff  in  association 
with  professional  staff  from  the  Bishop 
Mxiseum  and  in  consultation  with 
representatives  of  the  Hawai'i  Island 
Biirial  Ckmncil,  Hui  Malama  i  na 
Kapuna  o  Hawai'i  Nei.  Kona  Hawaiian 
Civic  Club,  Maui/Lana'i  Island  Burial 
Council,  Moloka'i  Island  Burial  Council, 
and  OfBce  of  Hawaiian  AfEairs.  All  of 
the  human  remains  have  been  curated 
by  the  Anthropology  Department  of  the 
Bemice  P.  Bishop  Museum  in  Honolulu, 
Hawai'i  since  their  initial  recovery. 

Between  1920  and  1962,  human 
remains  representing  at  least  16 
individuals  were  recovered  firom  three  ' 
sites,  located  within  park  boundaries  in 
and  around  Haleakala  crater,  during 
legally  authorized  fieldwoik  and 
excavations.  No  known  individuals 
were  identified.  No-associatad  funerary 
objects  were  present.  The  dates  for  the 
remains  have  not  been  established  but 
they  probably  date  from  both  before  and 
after  contact  was  established  between 
Native  Hawaiians  and  Europeans  in 
A  J).  1778. 

In  1920,  human  remains  representing 
two  individuals  were  recovered  from  Na 
Piko  Haua,  located  within  the 
boundaries  of  Haleakala  crater,  during 
legally  authorized  fieldwork  by  Kenneth 
Emory  of  the  Bishop  Museiun.  The 
human  remains  are  two  individual 
bundles,  wrapped  in  blue  cotton  fabric, 
darlL  brown  hair  and  paper  and  tied 
with  white  thread.  No  Imown  individual 
was  identified.  No  associated  funerary 


objects  are  present.  On  the  basis  of 
information  provided  by  a  local  guide  in 
1920,  the  bundles'  state  of  preservation, 
and  the  presence  of  imported  cotton 
cloth.,  these  navel  strii^  bundles 
probably  date  from  the  late  19th  to  early 
20th  century.  These  bundles  were 
donated  to  the  Bishop  Museum  in  1924 
by  the  collector,  who  identified  them  as 
"portions  of  two  navel  strings  [umbilical 
cords]  wrapped  in  hair  and  cloth." 

Aside  from  facilities  clearly  of  20th 
century  origin,  virtually  all  evidence  of 
human  use  and  occupation  of  the 
Haleakala  crater  area  is  of  Native 
Hawaiian  origin.  Available  evidence 
indicates  that  Native  Hawaiians  are  the 
only  group  to  bury  their  dead  in  the 
crater  region.  In  addition,  the  manner  of 
burial  of  the  himian  remains  (in  or  near 
Native  Hawaiian  structures,  in  a  lava 
tube,  etc.)  is  consistent  with  Native 
Hawaiian  practices  during  both  pre-  and 
post-contact  periods.  Further,  the  Native 
Hawaiian  practice  of  burying  the  dead 
in  or  near  their  home  community 
suggests  that  all  burials  found  in  or  near 
Haleakala  crater  on  the  island  of  Maui 
are  of  people  from  Maui  communities. 

Witn  regard  to  the  navel  string 
biuidles,  one  of  t^  Native  Hawaiian 
men  who  accompanied  Emory  in  1920 
stated  that  his  own  umbilical  cord  had 
been  hidden  at  Na  Piko  Haua.  The 
practice  of  depositing  umbilical  cords  in 
at  least  this  one  location  in  the 
Haleakala  crater  was  a  Native  Hawaiian 
practice  in  efiiact  until  ca.  1920.  As  in 
the  case  of  burials,  it  was  customary  for 
Native  Hawaiians  to  deposit  umbilical 
cords  in  the  general  vicinity  of  the 
community  where  the  birth  had  taken 
place.  This  practice  was  confihned  by 
the  Native  Hawaiian  guide.  Based  on 
this  information,  the  navel  string 
bundles  in  the  collection  are  considered 
to  be  from  infants  bom  in  communities 
on  the  slopes  of  Haleakala. 

Based  on  the  above-mentioned 
information,  officials  of  the  National 
Park  Service  .lave  determined  that, 
pursuant  to  43  CFR  10.2  (dXl),  the 
human  remains  listed  above  represent 
the  physical  remains  of  at  least  IB 
individuals  of  Native  American 
ancestry.  Officials  of  the  National  Park 
Service  have  also  determined  that, 
pursuant  to  25  U.S.C.  3003  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  reasonably  be  traced  between 
these  Native  American  human  remains 
and  the  Maui/Lana'i  Island  Burial 
Council. 

This  notice  has  been  sent  to  officials 
of  the  Hawai'i  Island  Burial  Council, 
Htii  Malama  i  na  Kapuna  o  Hawai'i  Nei, 
Kona  Hawaiian  Qvic  Qub,  Maui/Lana'i 
Island  Burial  Council.  Moloka'i  Island 
Biuial  Council,  and  Office  of  Hawaiian 


AfEairs.  Representatives  of  any  other 
Indian  tribe  or  Native  Hawaiian 
organization  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Don  Reeser. 
Superintendent,  Haleakala  National 
Park.  PO  Box  369,  Makawao,  Maui,  HI, 
96768;  telephone:  (808)  572-9306, 
before  [thirty  days  after  publication  in 
the  Federal  Reg^ter).  Repatriation  of 
the  human  remains  to  the  Maui/Lana'i 
Island  Burial  Council  will  begin  aftar 
that  date  if  no  additional  claimants 
come  forward. 
Dated:  October  6. 1997. 
Francis  P.  McMaaaiana, 
DepaiUnmdal  ConniHing  Aicheohgitt. 
Manager,  Archeology  and  Bthnogmphy 
Prograai. 
(FR  Doc.  •7-27215  Filed  10-14-«7;  8:4S  ami 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Waatam  Colorado  Area  Offloa,  Grand 
Junction,  Colorado 

AOENCV:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

supplemental  environmental  impact 

statement 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  intends  to 
prepare  a  supplemental  environmental 
impact  statement  on  the  Afi  Lateral 
Hydropower  Project.  The  project  would 
be  located  in  Montrose  County, 
Colorado.  The  purpose  of  the 
hydropower  project  is  to  ectmomically 
develop  the  energy  potential  of  water 
flows  from  the  Gunnison  River  through 
the  existing  Gunnison  Tunnel  to  the 
Uncompahgre  River. 
DATES:  The  Supplemental  EIS  is 
expected  to  be  available  for  public 
comment  in  1998. 

ADDRESSES:  For  infiormation  concerning 
the  supplemental  NEPA  work,  or 
information  or  suggestions  concerning 
the  work,  contact  Mr.  Steve  McCall, 
Environment  Specialist,  Western 
Colorado  Area  Office,  Bureau  of , 
Reclamation,  P.O.  Box  60340,-Grand 
Junction  CO  81506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steve  McCall  at  (970)  248-0600. 
SUPPLEMENTARY  MPORMATION: 

Background 

A  final  environmental  impact 
statement  (FEIS  90-25)  was  filed  on 
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August  28,  1990.  The  FEIS  described 
four  alternatives  for  the  proposed 
construction  and  operation  of  a 
hydropower  project  using  features  of 
Reclamation's  Uncompahgre  Valley 
Reclamation  Project  (UVRP). 
Reclamation  is  considering  executing  a 
lease  of  power  privilege  (a  type  of 
contract)  with  a  private  company  to  use 
facilities  for  this  project.  A  Section  404 
Permit  under  the  Clean  Water  (Act)  is 
also  required  for  the  project. 

The  alternatives  described  in  the  FEIS 
provided  for  additional  water  diversions 
from  the  Gunnison  River  through  the 
existing  Gunnison  Tunnel  to  a  penstock 
and  powerplant  near  Montroae, 
Colorado.  The  significant  issues 
addressed  in  the  FEIS  included  the 
impacts  of  reduced  flows  in  the 
Gunnison  River,  increased  flows  in  the 
Uncompahgre  River,  economic  impacts 
in  local  counties,  and  impacts  on 
wetlands.  Since  publication  of  the  FEIS, 
additional  information  has  become 
available  concerning  proposed  bank 
stabilization  plans  ^ong  the 
Uncompahgre  River,  endangered 
species,  resources  along  the  Gtmnison 
Ftiver,  and  power  sales. 

Hydropower  development  in 
association  with  the  UVRP  was 
authorized  by  the  Act  of  Jime  22, 1938 
(Pub.  L.  75-698,  Stat.  941).  Under  the 
Act,  the  hydropower  facility  would  be 
constructed  and  operated  under  a  lease 
of  power  privilege  with  Reclamation. 
Tbis  lease  would  provide  for  cost 
reimbursement  fees.  Reclamation's  role 
as  overseer,  and  the  Sponsor's 
obligations,  including  environmental 
commitments.  Funding  for  the 
hydropovrer  studies  is  provided  by  the 
project  proponents.  Reclamation  serves 
arthe  lead  Federal  agency  responsible 
for  ensuring  compliance  with  NEPA. 

Potential  Federal  Action 

Two  major  Federal  actions  are 
pending  on  the  project:  execution  of  a 
lease  of  power  privilege  by  Reclamation 
and  issuance  of  a  Section  404  Permit 
imder  the  Clean  Water  Act  by  the  Corps 
ofEngineers. 

*Dated:  October  7, 1997. 
C3urlas  Calhoun, 

Regional  Director,  Upper  Colorado  Region. 
(FR  Doc  97-27231  Filed  10-14-07;  8:45  am] 
BHJJMQ  cooc  Mia-at-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Raclamatlon 

Qarriaon  Ohraralon  Unit 

AGENCY:  Bureau  of  Reclamation,  in 
conjunction  with  U.S.  Pish  and  Wildlife 


Service,  and  the  North  Dakota  Game  and 
Fish  Department 

ACTION:  Notice  of  availability  of  Final 
Environmental  Impact  Statement  (FEIS). 

SUMMARY:  Pursuant  to  section  102(2)(G) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the  Bureau  of 
Reclamation,  acting  as  lead  Federal 
agency,  in  conjunction  with  the  Fish 
and  Wildlife  Service  and  North  Dakota'" 
Game  and  Fish  Department,  has 
preparied  a  Final  Environmental  Impact 
Statement  (FEIS)  on  the  Arrowwood 
National  WUdlife  Refuge  (NWR) 
mitigation  project  The  FEIS  evaluates 
the  impact  to  the  environment  of  seven 
alternatives,  including  no  action,  for 
mitigating  adverse  impacts  of 
Jamestown  Reservoir  on  Arrowwood 
NWR.  The«project  would  improve  refuge 
water  management  capability  through 
construction  of  various  bypass  channels, 
Mrater  contool  structuiest  and  fiah 
barriers.  In  addition,  the  normal 
operating  level  of  Jamestown  would  be 
lowered  approximately  1.8  feet.  This 
mitigation  is  required  by  the  Garrison 
Diversion  Unit  Reformulation  Act  of 
1986  (P.L.  99-294)  and  the  National 
Wildlife  Refuge  System  Administration 
Act  (16  U.S.C.  668dd-668jj). 
DATES:  A  30-day  public  comment  period 
commences  widi  the  publication  of  this 
notice. 

ADDRESSES:  Obtain  information  relative 
to  the  study  or  a  copy  of  the  FEIS  from: 
Ckeg  Hiemenz,  Project  Coordinator, 
Bureau  of  Reclamation,  Dakotas  Area 
Office.  P.O.  Box  1017.  Bismarck  ND 
58502. 

FOR  FURTHER  INFORMATION  CONTACT:  Ckeg 
Hiemenz,  Project  Coordinator,  at  (701) 
250-4242  extension  3611  or  Dennis  E. 
Breitzman,  Area  Manager,  at  (701)  250- 
4242. 

SUPPLEMBITARY  INFORMATION: 
Arrowwood  NWR  is  located  on  the 
James  River  in  Stutsman  and  Foster 
Counties.  North  Dakota.  The  refuge  lies 
within  the  flood  pool  of  Jamestown 
Reservoir,  a  component  of  the  Garrison 
Diversion  Unit,  and  has,  on  niunerous 
occasions,  been  adversely  affected  by 
reservoir  operations,    t  . 

Seven  alternatives  for  mitigating 
impacts  to  the  refuge,  including  no 
action,  were  evaluated  in  the  FEIS.  The 
action  alternatives  comprise  an 
incremental  series  of  physical  features, 
including  bypass  channels,  water 
control  structures,  waterfowl  sub- 
impoundments,  and  fish  barriers,  that 
could  be  constructed  at  Arrowwood 
NWR  and  Jamestown  Reservoir  to 
improve  refuge  water  management  In 
addition,  five  of  the  six  action         ^ 
alternatives  would  lower  the  normal 


operating  level  of  Jamestown  Reservoir 
and  include  measures  to  enhance  the 
reservoir's  sport  fishery,  lluee  of  the 
altnnatives  would  require  off-site 
mitigation,  including  acquisition  of 
private  lands  for  development  as 
wildlife  habitat  to  fully  mitigate 
impacts  to  the  refuge.  The  prefarred 
alternative  is  the  Mud  and  Jim  Lakes 
Bjrpass — Lower  Joint- use  Pool 
Alternative.  This  is  the  least  costly 
alternative  that  mitigates  for  all  adverse 
impacts  without  requiring  any 
acqui8iti<m  of  private  land. 

As  part  of  the  NEPA  process,  public 
scoping  meetings  were  held  during 
January  1994.  The  draft  EIS  was 
completed  and  sent  out  for  agency  and 
public  review  and  commen|  in  April 
1996.  Comments  were  received  and 
repjUes  are  incorporated  into  the  FdS. 

Dated:  Octobar  7. 1997. 
Nail  Staaaawa. 
Regional  Director. 

[FR  Doc.  97-27230  Filed  10-14-^97;  8:45  am] 
lOOOf  4)io-a4-p 


DEPARTMENT  OF  JUSTICE 

Notioa  of  LodQtoiQ  of  Conaant  Oacraa  . 
Undar  ttia  Comprahnalve 
Envlronmantal  Haaponaa, 
Compensation,  and  UaMlty  Ad . 

Notice  is  hereby  given  that  on 
September  29, 1997,  a  proposed  De 
Minimis  Consent  Decree  ("proposed 
Decree")  in  United  States  and  State  of 
Indiana  v.  A.  H.  Choiti,  et  al..  Civil 
Action  No.  l:97-CV-362,  was  lod^sd 
with  the  United  States  District  Court  fat 
the  Northern  District  of  Indiana  (Fort 
Wayne  Division). 

In  this  action  the  United  States  iim^n 
relief  imder  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  §§  9606  k 
9607.  for  cost  recovery  and  abatement  of 
hazardous  substances  relating  to  the 
Wayne  Reclamation  and  Recycling  Site  - 
(Site),  located  new  Columbia  City, 
Indiana. 

The  proposed  Decree  would  reaolve 
the  liability  of  over  800  de  minitnis 
parties.  These  parties  were  customers  of 
a  now-defunct  company  known  as 
Wayne  Reclamation,  which  operated  the 
Site  in  the  1970's  and  1980's  and  which 
transported  and  disposed  of  a  wide 
variety  of  substtoces,  including  waste., 
oil.  Each  of  the  proposed  de  minimis 
settiers  allegedly  arranged  with  Wayne 
Reclamvtion  for  the  disposal  of  minimal 
amounts  of  hazardous  substances  which 
ultimately  were  disposed  of  at  the  Site. 

Under  the  proposed-Decree,  each  of 
these  800-plus  de  minimis  settlers 
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receives  contribution  protection  for 
response  costs  incurred  and  to  be 
inc^nwl  in  claaning  up  the  Site,  as  well 
as  covenants  not  to  sue  from  the  United 
States  under  Sections  106  and  107  of 
CERCLA  and  Section  7003  of  the 
Reaouice  Conservation  and  Recovery 
Act  ("RCRA").  The  State  of  Indiana,  oo- 
pl«intf>fr  in  this  case,  gives  similar 
covenants  to  the  de  minimis  settlers. 
Ako  joining  the  proposed  Decree  are 
private  pitfties  ("the  Large  Volume 
PRPs")  who  are  obligated  under  a  prior 
cooaeiit  decree  with  the  United  States 
and  State  of  faidiana  to  design, 
oonstruct.  and  maintain  the  remedial 
■ctiaii  that  EPA  selected  for  the  Site. 
Under  the  proposed  Daoee,  the  Large 
Volume  PRSa  relinquish  their 
contribution  claims  against  all  the  de 
muninua  settlers  and  against  any  other 
penon  not  abeedy  sued  in  contribution 
far  coats  incurred  in  connection  with 
this  Site. 

In  letucn  far  theae  covenants,  the  d» 
ounimis  settlers  shall  pay,  in  total, 
approxiniaferiy  $5.4  million  to  the  large 
Vohune  PRPs.  In  addition,  the  United 
States  and  State  of  ladiuia  shall  receive 
from  the  Large  Vohune  PRPs 
•pproodmataly  $203,000.  in 
reimbursement  of  peat  costs  and  in 
resoluti(m  of  a  natural  resource 

The  Department  of  Justice  wiU 
far  a  period  of  thirty  (30)  days  from  tlM 
dMe  of  this  publication  comments 
relating  to  the  propoeing  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resources 
Division.  Department  of  Justice.  950 
Pannayhrania  Avenue,  N.W., 
Waahington.  D.C  20530.  and  should 
rai»to  United  Statea  and  State  of 
ht^aua  V.  AJi.  Qtokz,  et  al..  Civil 
Actiea  No.  l:97-CV-3e2.  D.J.  Ret  90- 
11-3-803  A.  Commentars  may  requeat 
an  opportunity  far  a  public  meeting  in 
the  aOacted  area,  in  accordance  widi 
Section  7003(d)  of  RCRA.  42  U.S.C 
S  6973(d). 

The  proposed  Decree  may  tw 
■nr»mi«aH  at  the  Office  of  the  United 
Stales  Attorney.  3128  Federal  Building. 
1300  S.  Harriaon  Street.  Port  Wayne. 
Indiana  46802,  at  the  Office  of  Regional 
Counael.  U.S.  EPA  Region  5,  200  Weet 
Adams,  Chicago,  Illinois,  and  at  the 
Consent  Decree  Library.  1120  G  Street 
N.W.,  4th  Floor,  Washington,  D.C. 
20005,  (202)  624-0892. 

A  copy  of  the  proposed  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street. 
N.W..  4th  Floor,  Washington.  D.C 
20005.  In  requesting  a  copy  of  the  entire 
Decree,  including  ail  signature  pages 
and  attachments,  piaaae  anclose  a  check 


in  the  amount  of  $126.25  (25  cents  per 
page  reproduction  cost)  payable  to  the 
Consent  Decree  Library.  In  requesting  a 
copy  of  only  the  text  of  the  proposed 
Deoee,  a  stipulation  related  to  the 
proposed  Decree,  and  the  signature  page 
of  the  United  States,  please  enclose  a 
check  in  the  amount  of  $9.50  (25  cents 
per  page  reproduction  cost)  payable  to 
tbe  Consent  Deczee  Library. 

Deputy  Chief,  BnviioarMata]  BKfonemant 

Sactiott,  Bnyironiaent  and  NatuitU  Rmourcea 

DMekm. 

(PR  Doc  07-27205  Filed  10-14-47;  8:45  am) 


DEPARTMBIT  OF  JUSTICE 


Notice  is  hereby  givoi  that  a  seomd 
I»opoeed  Consent  Decree  ixx  United 
State»  V.  H.  Brown  Co..  et  al..  Civil 
Action  No.  1:96  CV-949  (W  J).  Mich.), 
entered  into  by  the  United  States  and 
aeven  (7)  parties,  was  lodged  on 
Seplsi^ier  30. 1907.  with  the  United 
States  District  Court  far  the  Westam 
District  of  Michigan.  TIm  propoeed 
Second  Consent  Decree  resolves  certain 
claims  of  the  United  States  fat  pest  and 
future  costs  under  the  Comprehensive 
Environm«ntal  Response.  Compensation 
and  liiability  Act,  as  amended 
("GBRCLA").  42  VS.C.  $  9601 ,  et  weq.. 
with  respect  to  the  H.  Brown  Superfund 
Site  ("Site")  in  Walker.  Michigan. 
Under  the  terms  of  the  proposed 
Consent  Decree,  the  seven  Settling 
Defendants  will  pay  a  total  of  $100,000 
to  the  United  Stetea. 

The  Department  of  Juatioe  will  receive 
comments  relating  to  the  propoaed 
Second  Consent  Decree  During  my 
tenure  at  the  Board  of  Immigration 
Appeals,  the  attorney-advisor  drafted 
legal  opinions  for  the  adjudicating  body 
which  addressed  issues  of  law  and  bet 
appealed  to  the  Board  by  the 
Immigration  Service  and  should  refer  to 
United  States  v.  H.  Bmrnt  Co..  et  al..  D.J. 
Ref.  No.  90-11-2-835A.  The  proposed 
Second  Consent  Decree  may  be 
examined  at  the  OfBce  of  the  United 
Stetes  Attorney  for  the  Western  District 
of  Michigan,  Grand  Rapids,  Michigan; 
the  Region  V  Office  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604;  and  at  the  Ccmaent 
Decree  Library,  1120  G  Street  NW..  4th 
Floor.  Washii^ton.  DC  20005.  telephone 
no.  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 


obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  enclose  a 
check  for  reproduction  costs  (at  25  cents 
per  page)  in  the  amount  of  $9.25  for  the 
Decree,  payable  to  the  Consent  Decree 
Library. 

Deputy  Chief,  Environmental  Enfotcemmtt 
Section,  Environment  and  Nataml  Reaanicm 

DtVMNNI. 

[FR  Doc  97-27211  Filed  10-14-«7;  8:45  am) 
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D^AKTMENT  OF  JUSnCC 

MoMM  of  Lodging  Of  ConMM 

PimiMntto  ttw 


sntf  LtabiMy  Ad 


Notice  is  hereby  given  that  a  propoeed 
Consent  Decree  in  United  States  v. 
MacGUiM  S^  COibe  Co..  and  Soo  Line 
RaUroad  Co..  Qvil  Action  Na  4.-94-CV- 
848  (D.  Miim.)  entered  into  by  the 
United  Stetes  and  the  Soo  Line  Railroad 
Co.  ("Soo  Line"),  was  lodged  on 
Septnnber  23, 1997,  with  the  United 
Stetea  District  Court  for  the  District  of 
Minnesota.  The  pn^xiaed  Cooaent 
Decree  resolves  certain  claims  of  the 
United  Statea  under  Section  107  of  the 
ComiKehensive  Environmental 
Response.  Compensation  and  Li^iility 
Act  ("CERCLA ').  42  U.S.C  9607,  with 
respect  to  the  MacGillis  k  Gibbs  Co7 
Ball  Lumber  k  Pole  Co.  Si^Mrfund  Site 
("Site")  in  New  Brighton.  Ramsey 
County.  Minnesote 

Under  the  terms  of  the  propoeed 
Consent  Decree.  Soo  Line  agrees,  inter 
oJia,  to  pey  the  United  States  $75,000  in 
past  response  coste  incurred  in 
coimection  with  the  MacGillis  k  Gibbs 
portion  of  the  Site,  and  $10,000  far 
fisderal  Natural  Resource  Damages.  In 
addition.  Soo  Line  agrees  to  provide 
acceas  to  U.S.  EPA  to  ite  property  at  the 
Site  for  purposes  of  implementing 
response  actions,  and  agrees  to  record 
land  use  restrictions  to  ensiue  the 
protectiveneas  (A  the  remedial  measurea 
at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
-Consent  Decree  for  30  days  fbllowlng 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resoxuces  Division,  United 
Stetes  Department  of  Justice.  P.O.  Box 
7611,  Ben  Franklin  Station,  Washington, 
D.C  20044-7611,  and  should  refer  to 
United  States  v.  MacGillis  8-  Gibbs  Co. 
and  Soo  Line  Railroad  Co..  D.J.  Ret  No. 
90-11-2-904.  The  proposed  Consent 
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Decree  may  be  examined  at  the  Office  of 
the  United  Stetes  Attorney  for  the 
District  of  Minnesote.  234  United  Stetes 
Courthouse.  110  South  Foiulh  Street, 
Minneapolis.  Minnesote  55401;  the 
Region  5  Office  of  the  United  Stetes 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604;  and  at  the  Consent 
Decree  Library,  1120  G  Street.  N.W..  4Ui 
Floor.  Washington,  D.C.  20005, 
telephone  no.  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  with  two 
appendices  may  be  obtained  in  person 
w  by  mail  from  the  Consent  Decree 
Library.  1120  G  Street,  N.W..  4th  Floor. 
Washington.  D.C.  20005.  In  requesting  a 
copy,  please  refer  to  DJI90-1 1-2-904, 
and  enclose  a  check  in  the  amount  of 
$8.00  (25  cents  per  page  for 
reproduction  coste),  payable  to  the 
Consent  Decree  Library. 

Deputy  Chief.  Envimnmental  Enforcement 

Section,  Bnviroranent  and  Natuixil  Resources 

Diviuon. 

(FR  Doa  97-27208  Filed  10-14-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  CooMfit  DocTM 
Pursuant  to  ttM  Cloan  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CF.R.  §50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  of  America  v.  Pettinaw 
Constntction  Co..  Inc.,  and  Under  &■  Co.. 
Inc..  No.  97-123  LON  (D.  Del.),  was 
lodged  with  the  United  Stetes  District 
Court  for  the  District  of  Delaware  on 
September  25, 1997. 

The  proposed  consent  decree  would 
resolve  the  United  Stetes  all^ations  in 
this  enforcement  action  that  the 
Defendante  have  violated  Section  301(a) 
of  the  Clean  Water  Act  ("CWA"),  33 
U.S.C.  §  1311(a),  by  clearing,  grading, 
filing  and/or  excavating  approximately 
18  acres  of  wetlands  in  Bethany  Bay 
Subdivision,  Sussex  County,  Delaware, 
without  a  permit  imder  Section  404  of 
the  CWA. 

The  proposed  consent  decree  would 
require  the  Defendante  to:  (1)  Restore  or 
create  mitigation  wetlands  for  all 
wetland  areas  impacted  by  die  illegal 
discharges;  (2)  pay  a  $60,  000  civil 
penalty;  and  (3)  record  the  consent 
decree  in  the  local  land  records  to 
assure  that  certain  wetland  areas  remain 
undisturbed. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  consent  decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Commente  should  be  addressed 


to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Attention:  Patricia  Ross  McCul>bin, 
Environmental  Defense  Section,  P.O. 
Box  23986,  Washington.  D.C  20026- 
3986.  and  should  refer  to  United  States 
V.  PettiiHUo  Construction  Co..  Inc.,  m 
Reference  No.  90-5-1-1-4302. 

The  proposed  consent  decree  may  be 
wTfnmifmH  at  either  the  Qerk's  Office, 
United  Stetes  District  Court,  District  of 
Delaware,  844  King  Street,  Wilmington. 
Delaware  19801  (telephone  number 
302-573-6170),  or  at  the  Consent 
Decree  Library.  1120  &  Street,  NW.,  4th 
Floor  Washington,  IX  20005  (telephone 
number  202-624-0892).  Requests  for  a 
copy  of  the  consent  decree  may  be 
mailed  to  the  Consent  Decree  Liteary  at 
the  above  address,  and  must  include  a 
check  in  the  amount  of  $12s.75. 
LsUtte  ).  Grishaw. 

Chief,  Environmental  Defense  Section. 
Environment  and  Natural  Resources  Division. 
U.S.  Department  of  Justice. 
[FR  Doc.  97-27250  Filed  10-14-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Nollcaof  Lodging  of  Consent  Dacras 
Pursuant  to  0M  Comprshsnsiva 
Environmantal  Raaponaa, 
Compsnaatton.  and  UabHHy  Act  of 
1M0i  88  Amandad 

.Cj     •   ^'r\,.     ■ 

Consistent  with  Departmental  policy. 
28  CFR  §  50.7,  38  FR  19029,  and  42 
U.S.C.  §  9622(d),  notice  is  hereby  given 
that  on  September  29, 1997,  a  proposed 
consent  decree  in  United  States  v.  John 
Reardon  and  Paul  Reardon,  Civil  Action 
No.  97-12197-T,  was  lodged  with  the 
United  Stetes  District  Court  for  the 
District  of  Massachusetts.  The  proposed 
Consent  Decree  will  resolve  the  United 
Stetes'  claims  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  §  9601  et  seq.. 
on  behalf  of  the  U.S.  Environmental 
Protection  Agency  ("EPA")  against 
defendante  John  Raudon  and  Paul 
Reardon  relating  to  the  Norwood  PCB 
Superfund  Site  ("Site")  in  Norwood, 
M^sachusette.  The  Complaint  allies 
that  the  Reardons  are  liable  under 
Sections  107(a)(1)  and  (a)(2)  of  CERCLA, 
42  U.S.C.  S  9607(a)(1)  and  (a)(2). 

Pursuant  to  the  Consent  Decree,  the 
Reardons  will  provide  access  to  the 
portion  of  the  Site  under  their 
ownership  and  control,  and  will  Impose 
institutional  controls  as  their  property 
to  ensure  the  effectiveness  of  the 
remedial  action  at  the  Site.  The  United 
Stetes  will  also  recover  response  costs 


in  the  amount  of  $25,000  pursuant  to 
the  Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Any  commiente  should  be  addressed  to 
the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington,  D.C  20530.  and  should 
refer  to  United  States  v.  J(^ui  Reardon 
and  Paul  Reardon.  Qvil  Action  No.  97- 
12197-T,  D.J.  Ret  90-11-2-372B. 

llie  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
Stetes  Attorney,  District  of 
Massachusetts,  J.W.  McCormack  Post 
Office  and  Courthouse,  Boston. 
Massachusetts,  02109,  at  Region  I, 
Office  of  the  Environmental  Protection 
Agency,  One  Congress  Street.  Boston. 
Massachusetts,  02203  and  at  the 
Consent  Decree  Lilxary,  1 1 20  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1 1 20  G  Street. 
N.W.,  4th  Floor,  Washington,  D.C 
20005.  In  requesting  a  copy,  please 
enclose  a  check  (there  is  a  25  cent  per 
page  reproduction  cost)  in  the  amount 
of  $18.25  payable  to  the  Consent  Decree 
Library. 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Satuial  Resources 

Division. 

[FR  Doc.  97-27209  Filed  10-14-87;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notioa  of  Lodging  of  Conaant  Dacfaa 
Pursuant  to  tha  Comprehensive 
Enyironmantsi  Raaponae 
Companaatfon  and  Liability  Act  of 
1960,  as  Amandad,  and  the  Raaoucoa 
Consarvation  and  Racovary  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  the  action  entitled 
United  States  v.  RohmTech,  Inc.,  Qvil 
Acdon  No.  97CV12200  EFH,  was  lodged 
on  September  30, 1997,  with  the  United 
Stetes  District  Court  for  the  District  of 
Massachusette.  The  proposed  consent 
decree  resolves  the  United  Stete's 
claims  against  RohmTech  at  the  Nyanza 
Chemical  Waste  Dump  Superfund  Site, 
located  in  Ashland,  Massachusette 
("Site"),  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  ■ 
("CERCLA"),  42  U.S.C  §9601  et  seq. 
and  the  Resources  ConservaticHi  and 
Recovery  Act.  42  U.S.C.  §  6073. 
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RohmTecb  is  the  successor  to  a  formei- 
owner  and  operator  of  the  Site.  The 
consent  decree  will  also  resolve  the 
claims  of  the  Ck)mmoDwealth  of 
Massachusetts  ("Commonwealth")  in 
connection  with  the  Site  under  CERCLA 
and  the  Massachusetts  Oil  and 
Hazardous  Material  Release  Prevention 
and  Response  Act,  M.G.L.  c.  2  IE. 

Under  the  proposed  consent  decree. 
RohmTech  will  make  an  immediate 
payment  to  the  United  States  and  the 
Commonwealth  in  the  amount  of 
$4,000,000,  plus  interest  In  addition, 
the  United  States  and  the 
Commonwealth  will  receive  a 
percentage  of  gross  proceeds  from 
related  insurance  litigation  and 
litigation  against  another  potentially 
responsible  party.  Of  the  total  payments, 
$2,100,000  will  be  paid  to  the  United 
States  and  the  Commonwealth  in 
connection  with  claims  for  natural 
resource  damages  at  the  Site.  The 
remaining  money  will  be  paid  to  the 
United  States  and  the  Commonwealth  as 
reimbursement  for  response  costs 
incurred  and  to  be  incurred  at  the  Site. 
The  amount  of  the  payments  to  be  made 
by  RohmTech  reflect  the  company's 
finaitnial  condition. 

The  Department  of  Justice  wiU 
receive,  for  a  period  of  up  to  thirty  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Any  comments  should 
be  addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  P.O.  Box  7611.  Ben  Franklin 
Station,  Washington.  DC  20044,  and 
should  refer  to  United  States  v. 
RohmTech,  Inc.,  DOJ  Ref.  Number  90- 
11-2-340.  Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA.  42  U.S.C 
§6973. 

The  proposed  consent  decree  may  be 
examined  at  the  Environmental 
Protection  Agency,  One  Congress  Street, 
Boston.  Massachusetts  (contact  Joanna 
Jerison  at  617-565-3350)  and  at  the 
Consent  Decree  Lilnary,  1120  G  Street, 
NW.,  4th  Floor,  Washington.  DC  20005. 
202-«24-G892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  NW..  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amoimt  of  $12.50  (50  pages  at  25 


cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Braca  S.  Cslfcar, 

Deputy  Section  Chief,  Envimnmental 
Enforcement  Section,  Environment  and 
Saturn]  Resources  Division. 

[FR  Doc.  97-27206  Filed  10-14-97;  8:45  am] 

I  COM  Mia^S-M 


DEPARTMENT  OF  JUSTICE 

Motio  of  LodQinQ  of  Consent  OocfM 
Puciumt  To  TIm  CompralMnslvo 
Environmental  Roaponao 
Compensation  and  UaMllty  Act  of 
1980,  As  Amsndsd 

Notice  is  hoeby  given  that  a  proposed 
consent  decree  in  the  action  entitled 
United  States  v.  Taylor,  et  al.,  Qvil 
Action  No.  97CV12201EFH.  was  lodged 
on  September  30, 1997,  with  the  United 
States  District  Court  for  the  District  of 
Massachusetts.  The  proposed  consent 
decree  resolves  the  United  States's 
claims  against  several  potentially 
responsible  parties  ("Settling 
Defendants")  at  the  Nyanza  Chemical 
Waste  Dump  Superfund  Site,  located  in 
Ashland,  Massachusetts  ("Site"),  under 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  §9601  et 
seq.  The  consent  decree  %vill  also 
resolve  the  claims  of  the 
Commonwealth  of  Massachusetts 
("Commonwealth")  in  connection  with 
the  Site  under  CERCLA  and  the 
Massachusetts  Oil  and  Hazardous 
material  Release  Prevention  and 
Response  Act,  M.G.L.  c.  21E.  The 
Settling  Defendants  include  Scott  D. 
Taylor,  individually;  the  Estate  of 
Roland  E.  Deri>y.  Jr.;  Scott  D.  Taylor  in 
his  capacity  as  Administrator  of  the 
Estate  of  Roland  E.  Derby,  Jr.;  the  Estate 
of  Roland  E.  Derby,  Sr.,  and  Edward  M. 
Lynch,  Jr.  in  his  capacity  as  Executor  of 
the  Estate  of  Roland  E.  Derby,  Sr.  The 
consent  decree  includes  a  covenant  not 
to  sue  by  the  United  States  under,  inter 
alia.  Sections  106  and  107  of  CERCLA. 
42  U.S.C.  §§9606  and  9607  (including 
claims  for  nat\iral  resource  damages), 
and  under  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  §8973. 

Under  the  proposed  consent  decree, 
Scott  D.  Taylor  will  make  a  payment  to 
the  United  States  and  the 
Commonwealth  in  the  amoimt  of 
$565,000  over  a  three-year  period,  plus 
interest.  Of  the  $565,000  total,  $424,000 
will  be  paid  the  United  States  (EPA)  as 
reimbursement  for  response  costs 
incurred  in  connection  with  the  Site, 
$106,000  will  be  paid  to  the 
Commonwealth  as  reimbursement  for 


response  costs  incurred  in  connection 
with  the  Site,  and  $35,000  will  be  paid 
to  the  United  States  and  the 
Commonwealth  in  connection  with 
claims  for  natural  resource  damages.  In 
addition,  if  the  gross  insxirance  proceeds 
recovered  by  the  Settling  Defendants  in 
connection  with  the  Site  exceed 
$425,000,  Settling  Defendants  shall  pay 
to  the  United  States  and  the 
Commonwealth  80%  of  the  amount  in 
excess  of  $425,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  up  to  thirty  dift 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Any  comments  should 
be  addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resoiuces  Division,  P.O.  Box  ' 
7611.  Ben  Franklin  Station,  Washington. 
D.C.  20044,  and  shoiild  refer  to  United 
States  V.  Taylor,  et  al.,  DOJ  Re£  Niimber 
90-11-2-340B.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA.  42  U.S.C  §6973. 

The  proposed  consent  decree  may  be 
examined  at  the  Environmental 
Protection  Agency,  One  Congress  Street, 
Boston,  Massachusetts  (contact  Joanna 
Jerison  at  617-565-3350)  and  at  the 
Consent  Decree  Library,  1120  G  Street. 
N.W..  4th  Floor,  Washington.  D.C. 
20005,  202-624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street. 
N.W.,  4th  Floor.  Washington,  D.C. 
20005.  In  requesting  a  copy,  please  refar 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $13.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

Deputy  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
(FR  Ooc.  97-27207  Filed  10-14-47;  8:45  am] 
BUMe  OODC  441«^S-H 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Dscres 
Pursuant  to  ttw  Comprehensivs 
Environmsntal  Rssponss, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  ber^y 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Washington  Central 
Railroad  Company,  Inc.,  et  al..  No. 
CV97-1400-ST  (D.  Oregon),  was  lodged 
on  September  30, 1997,  with  the  United 
States  District  Court  for  the  District  of 
Oregon.  With  regard  to  the  Defendants. 
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the  Consent  Decree  resolves  a  claim 
filed  l)y  the  United  States  on  behalf  of 
the  United  States  Environmental 
Protection  Agency  ("EPA")  pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended,  42  U.S.C.  9601.  et  seq. 

The  United  States  entered  into  the 
Consent  Decree  In  connection  with  the 
Environmental  Pacific  Corporation  Site 
located  in  Amity,  Yamill  Couinty, 
Oregon,  approximately  42  miles 
southwest  of  Portland.  The  Consent 
Decree  provides  that  the  Settling 
Defendants  will  reimburse  the  United 
States  a  total  of  $83,953.68  for  past  costs 
incurred  by  the  United  States  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  E)C,  20530.  and 
should  refer  to  United  States  v. 
Washington  Central  Railroad  Company, 
Inc.,  et  al..  DOJ  Refs.  #90-11-2-1080 
and  #90-11-3-1418. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  888  SW  5th  Avenue, 
Portland,  Oregon  97204;  the  Region  10 
office  of  the  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington;  and  at  the  Consent  Decree 
Library.  1120  G  Street.  NW..  4th  Floor, 
Washington,  DC  20005,  (202)  624-0802. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy  refer  to 
the  referenced  case  and  enclose  a  check 
in  the  amount  of  $20.25  (25  cents  per 
page  reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Brace  S.  Gdbar, 

Deputy  Chief,  Envirtmmental  Enforcement 
Section. 
(FR  Doc.  97-27210  Filed  10-14-97;  8:45  am] 

CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

International  Competitivsnsss 
Advisory  Commlttss 

Notice  of  Estabilstmtsnt  of  the 
International  Compstitivsnssa 
Advisory  Commlttss 

AQENCY:  The  Department  of  Justice. 
ACTION:  Notice  of  establishment  of  the 
International  Competitiveness  Advisory 
Committee. 


summary:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C,  App.  II  (1972). 
41  CFR  101-6.1001-1.1035,  and 
Executive  Order  12838,  the  Antitrust 
Division  of  the  Department  of  Justice. 
with  the  concurrence  of  the  Attorney 
General,  is  establishing  the  International 
Competitiveness  Advisory  Committee. 
The  Committee  will  examine  and 
provide  advice  to  the  Department  of 
Justice  regarding  issues  relating  to 
international  trade  and  competitiveness. 

Specifically,  the  Committee  will 
provide  advice  regarding  how  best  to 
forge  a  consensus  on  the  need  for 
aggressive  action  to  eliminate 
multinational  anticompetitive  cartel 
agreements,  how  best  to  coordinate 
United  States'  and  foreign  antitrust 
enforcement  efforts  in  the  review  of 
mtiltinational  mergers,  and  how  best  to 
coordinate  United  States'  trade  and 
competition  policy  to  achieve  their 
common  objectives. 
MBMERSHIP:  The  Committee  shall  be 
composed  of  12  representatives  from 
both  the  public  and  private  sectors  with 
recognized  expertise  in  the  areas  of 
international  antitrust  and/or  trade 
policy.  Criteria  to  be  used  in  selecting 
members  shall  include:  (1)  a 
demonstrated  background  and  interest 
in  the  antitrust  issues  to  be  addressed, 
(2)  a  balance  in  point  of  view  or 
professional  perapective,  (3) 
geographical  balance,  and  (4) 
nondiscrimination  on  the  basis  of  race, 
color,  national  origin,  religion,  age,  or 
sexual  orientation. 

The  International  Competitiveness 
Advisory  Committee  will  function 
solely  as  an  advisory  board  in 
compliance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  Its 
charter  will  be  filed  in  accordance  with 
the  provisions  of  the  Act. 
CONTACT  PERSON:  Charles  S.  Stark. 
Chief,  Foreign  Conmierce  Section, 
Antitrust  Division,  Room  10024  Patrick 
Henry  Building,  601  D  Street  NW.. 
Washii^n.  DC  20530;  (202)  514-2464. 
Joel  L  KMa. 

Assistant  Attorney  General,  Antitrust 
Division. 
(FR  Doc.  97-27204  Filed  10-14-97;  8:45  am] 
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DEPARTMBIT  OF  LABOR 

Office  of  the  Sscretary 

SutMnlssion  for  0MB  ftovisw; 
Comment  Roqusst 

October  9, 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  docimientation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  ((202)  219-5096 
ext  143)  or  by  E-Mail  to  O'Malley- 
TheresaOdol.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday-Friday. 

Comments  shoula  be  sent  to  Office  of 
Information  and  Rwulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS.  DM. 
ESA,  ETA,  MSHA,  OSHA,  POWBA.  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
FederallMbtar. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  tlie  acciuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propoeed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Pension  Welfere  Benefits 
Administration. 

Title:  Prohibited  Transaction 
Exemption  80-83. 

OMB  Number:  1210-0064 
(reinstatement). 

Fiequencr.On  occasion. 

Af^cted  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Numoer  of  Respondents:  25. 

Estimatea  Time  Per  Respondatt:  2 
minutes. 

Total  Burden  Hours:  1. 

Toial  Armiialized  capital/startup 
costs.  0. 

Total  armual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 
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Description:  This  class  exemption 
exempts  from  the  prohibited  transaction 
provisions  of  ERISA,  certain 
transactions  involving  an  employee 
benefit  plan's  purchase  of  securities 
which  may  aid  the  issuer  of  the 
securities  to  reduce  or  retire 
indebtedness  to  a  party  in  interest. 

Agutcy.  Pension  Welfare  Benefits 
Administration. 

Tftie:  Prohibited  Transaction 
Exemption  75-1. 

OMB  Number  1210-0092 
(reinstatement). 

Fmquency.  On  Occasion. 

Affected  Public:  Individuals  or 
households:  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Number  of  Respondents:  750. 

Estimated  Time  Per  Respondent:  .08 
seconds. 

Total  Burden  Hours:  1. 

Total  Annualized  capHaffstaitup 
costs:  Q. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  This  class  exemption 
&om  the  prohibited  transaction  of 
ERISA  permits  banks,  registered  broker- 
dealers  and  reporting  dealers  in 
Government  Securities  who  are  parties 
in  interest  to  engage  in  certain  kinds  of 
securities  transaction  with  plans. 

Agency:  Pension  Wel&re  Benefits 
Administration. 

Title:  Prohibited  Transaction 
Exemption  88-59. 

OMB  Number.  1210-0095 
(reinstatement). 

Frequency:  On  occasion. 

Affected  Public:  Indivuduals  or 
boiiseholds;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Number  of  Respondents:  185. 

Estimated  Time  Per  R^pondent  .32 
seconds. 

Total  Burden  Hours:  1. 
Total  Aimualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  This  class  exemption 
exempts  from  the  prohibited  transaction 
provisions  of  ERISA,  certain 
transactions  involving  residential 
financing  arrangements. 
Hmrm  M.  OnMalby, 
Departmenta]  Clearance  Officer. 
|FR  Doc.  97-27251  Filed  10-14-47:  8:45  am] 
I  COOC  4S1»4»-II 


NATIONAL  QAMBUNQ  IMPACT  STUDY 


AOENCY:  National  Gambling  Impact 
Study  Commission. 

Time  and  Date:  Friday.  Octobar  31. 1997, 
9: 30  a.m.  to  3:00  p.m. 

Place:  The  mee^iiig  rite  will  be:  The  Grand 
Ballroom,  Washington  Dulles  Airport  Hilton. 
13869  Park  Canter  Road,  Hemdon,  VA  20171. 

Status:  The  meeting  will  be  open  to  the 
public  from  9:30  a.m.  to  3:00  p.m..  except 
that  the  meeting  will  be  closed  to  the  public 
from  11:00  a.m.  to  12:00  p.m.  for  the 
purpoMS  of  considering  internal  personnel 
nilet  and  practices  and  to  allow  for 
discussion  of  information  of  a  personal 
nature  daring  the  consideration  of  hiring 
staff.  Accordingly,  it  has  been  determined 
that  this  portion  of  the  meeting  will  concern 
mattHS  within  sections  SS2b(cM2)  and  (6)  of 
Title  5.  United  Sutas  Code,  and  will  be  duly 
doaed  to  public  participation. 

Notice:  At  its  third  public  meeting,  the 
National  Gambling  Impact  Study 
Commission,  established  under  Public  Law 
104-169,  dated  August  3.  1996,  will  hear 
presentations  from  the  National  Research 
Council  and  the  Advisory  Commission  on 
Inteigovemmental  Relations;  receive  an 
update  from  the  Research  Subcommittee; 
discuss  the  workplan:  consider  any 
nominee(s)  for  executive  director,  discuss  the 
rules  of  operation;  and  review  rules  for 
upcoming  public  comment 

Contact  Penan*:  For  further  information, 
contact  Amy  Ricketts  at  (202)  523-8217  or 
write  to  800  North  Capitol  Street.  NW..  Suite 
450.  Washington,  D.C  20002. 
KayClaiMa, 
Chaii. 

(FR  Doc  97-27228  Filad  10-14-07;  8:45  am) 
oooc 


NATIONAL  INDIAN  QAMINQ 
COMMISSION 

NoUce  of  PubNc  HMriiiQ  snd  CsN  for 
PubHc  CoffWMnt 

ACTION:  Notice  of  public  bearing  and 
call  for  commenL 

•UMMARY:  The  National  Indian  Gaming 
Commission  (NIGC)  aimounces  a  public 
hearing  on  the  efiiect  of  the  Indian 
Gaming  Regulatory  Act  (IGRA)  and 
NIGC  regulations  on  Internet  gambling 
conducted  by  Indian  Tribes. 
DATE:  The  public  hearing  will  be  held 
on  Friday.  November  14.  from  9:00  a.m. 
to  4:00  p.m.  in  Washington.  D.C  An 
open  fonun  for  public  participation  will 
be  held  from  2:00  p.m.  until  4:00  p.m. 
AODHESS:  The  public  hearing  will  be 
held  at  the  Department  of  Interior.  Main 
Auditorium,  1849  C  Street.  Washington. 
DC. 


WfVTTBI  SUBMSSKMt:  Interested  parties 
are  invited  to  submit  comments  and 
materials  to  the  NIGC.  Such 
submissions  should  be  sent  to  Tina 
Bloomquist.  NIGC.  1441  L  Street,  NW. 
Suite  9100,  Washington.  DC  20005.  The 
comment  period  closes  December  5. 
1997. 

FOR  FURTHER  MFORMATMM  CONTACT.  Tina 
Bloomquist,  NIGC  (see  AOORESS  section) 
at  (202)  632-7003. 

SUPPI^MBITARV  information: 

I.  Poblic  Hearing 

The  NIGC  will  hear  presentations 
from  invited  panelists  representing 
Federal,  State.  Tribal  and  Corporate 
intraests.  There  will  be  an  open  forum 
session  of  approximately  two  hours  for 
the  public  to  address  the  NIGC  on  issues 
relevant  to  the  topic.  Anyone  wishing  to 
make  an  oral  presentation  at  the  hearing 
should  submit  a  request,  in  writing,  to 
Tina  Bloomquist  at  the  NIGC  address 
listed  above,  no  later  than  October  30, 
1997.  Open  forum  participants  should 
provide  their  name,  organization  (if 
any),  address  and  phone  number.  Oral 
presentations  will  be  limited  to  five 
minutes  per  speaker.  Witnesses  and 
panelists  should  prepare  their  remarks 
in  writing  and  submit  those  remarks  to 
the  NIGC  prior  to  the  hearing.  Written 
remarks  should  be  limited  to  5  pages, 
single  spaced.  Witnesses  and  panelists 
should  bring  10  copies  of  their  written 
remarks  to  the  hearing.  Such  remarks 
will  become  part  of  the  public  comment 
materials  avaialble  for  inspection. 

n.  WrittBa  Submiasions 

Comments  may  be  submitted  by 
fecsimile  transmission  to  Tina 
Bloomquist  at  (202)  632-7066. 
Comments  may  be  filed  before,  during 
or  after  the  hearing,  but  no  later  than 
December  5, 1997. 

Written  comments  should  indiule  the 
following  information: 

1.  Name  and  affiliation  of  the  individual 
respondiitg; 

2.  If  applicable,  information  on  the 
submitter's  organization,  including 
the  type  of  organization  (e.g., 
business,  trade  group,  university,  or 
non-profit  organization)  and  the 
respondent's  position. 

QL  Background 

The  NIGC  was  created  by  the  Indian 
Gaming  Regulatory  Act  of  1988.  25 
U.S.C.  S  2701  et  seq.  The  NIGC  is 
responsible  for  the  regulation  of  most 
forms  of  gaming  on  Indian  lands. 

Several  Indian  tribes  currently  offer 
gambling  opportunities  over  the 
Internet,  and  others  have  expressed 
interest  in  doing  so.  A  significant 


Federal  Register  /  Vol.  62.  No.  199  /  Wednesday.  October  15.  1007  /  Notices 


53659 


amount  of  controversy  exists  over  the 
legality  of  the  use  of  the  Internet  by 
Indian  Tribes  as  a  means  of  offering 
gaming.  Of  particular  note  is  the 
requirement  of  the  IGRA  that  gaming  by 
Indian  Tribes  be  conducted  "on  Indian 
lands."  25  U.S.C.  §  2710(b)(1). 
$2710(dKl)  and  25  U.S.C.  §2703(4). 

Particpants  in  the  hearing,  and  those 
submitting  written  comments  are  asked 
to  consider  the  following  questions: 

1.  How  does  the  requirement  under 
IGRA  that  tribal  gaming  be  conducted 
"on  Indian  lands"  affect  the  ability  of 
the  tribes  to  engage  legally  in  Internet 
gambling? 

2.  What  is  the  effect  of  other  federal 
gambling  statutes  on  tribal  Internet 
gambling? 

3.  What  is  the  scope  of  available  , 
Internet  gambling  offered  by  Indian 
tribes  today? 

4.  What,  if  any,  legislative  at 
regulatory  changes  are  required  to 
clarify  the  effect  of  the  IGRA  on  tribal 
Internet  gambling? 

5.  What  are  the  challenges  implicit  in 
regulating  Internet  gaming  on  Indian 
lands? 

FUlip  N.  HogBB, 

Commissioaer,  National  Jndkm  Gaming  ' 

Commission. 

(FR  Doc  97-27274  Eilad  1&-14-97;  8:45  am] 


NATIONAL  SaENCE  FOUNDATION 

Agency  Information  Collection 
ActhrWes:  Comment  Request; 
Submission  for  OMB  Review:  Title  of 
Colisction:  NSF  Survey  of  Sdsntific 
and  Engineering  Research  Facllitiee  at 
Colleges  and  Unlversraes 

AQBICY:  National  Science  Foimdation. 
ACTION:  Notice. 

1.  SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information     * 
colleetion.  This  is  the  second  notice  for 
public  comment,  the  first  was  published 
on  )uly  31, 1997.  in  the  Federal  Register 
at  62  FR  147, 41093-41094.  We  received 
comments  from  two  sources  and  after 
due  consideration  sent  replies  to  the 
commenters.  NSF  is  forwarding  the 
proposed  renewal  submission,  the 
comments  with  our  responses,  to  OMB 
for  clearance  simultaneously  with  the 
publicatfon  of  this  second  notice 


2.  DATES:  The  Office  of  Management 
and  Budget  (OMB)  should  receive 
written  conunents  on  or  before 
November  14, 1997. 

3.  ADDRESSES:  Submit  comments  to 
Office  of  Information  and  Regulatory 
AfEairs  of  OMB.  Attention:  Desk  Officer 
bx  National  Scimice  Foundation.  725 — 
17th  Street.  N.W,  Room  10235, 
Washington,  D.C.  20503.  Please  include 
the  current  OMB  Control  Number  3145- 
0101  with  your  comments. 

4.  SUPPLBxCQ^i^Y 
INFORMATION: 

(a)  Abstract.  In  1995  OMB  approved 
both  the  1996  and  1998  survey  cycles  of 
the  NSF  Survey  of  Scientific  and 
Engineering  Research  Facilities  at 
Colleges  and  Universities  (OMB  No. 
3145-0101). The  survey  collects 
information  on  the  science  and 
engineering  (S&E)  research  fedlities  at 
the  nation's  higher  education 
institutions.  The  minor  modifications  to 
the  approved  1998  questionnaire  make 
the  data  of  more  use  to  Federal  agencies 
and  policy  makers. 

(b)  Proposed  Modifications^to  the 
OMB-Approved  1998  Survey* 

^  Sample  size.  As  requested  by  NIH, 
NSF,  and  OMB,  we  art  reqtiesting  that 
the  1996  survey  sample  be  increased 
from  315  to  365  to  allow  analyses  by 
Carnegie  classification,  hy  minority 
serving  institutions  and  institutions 
within  the  EPSCoR  States  for  policy 
makers. 

^  Items  to  be  modified  in  the  1998 
survey. 

V  GSF  (gross  square  feet)  in  addition 
to  the  currently  collected  NASF  (net 
assignable  square  feet).  Institutions 
already  have  the  GSF  of  a  project  to 
calculate  the  NASF  of  that  project. 

V  Proportion  of  repair/renovation  or 
new  construction  project  dost,  in 
addition  to  the  currently  collected 
repair/renovation  or  new  construction 
cost  as  a  total,  including  non-fixed 
equipment  over  $1  million.  This  data 
are  readily  available  to  the  institutions 
and  should  add  very  little  burden. 

V  Percentage  (^  institutional  funds,  in 
addition  to  the  currently  collected 
proportion  of  construction  and  repair/ 
renovation  cost  attributable  to 
institutional  funds.  The  question  will  be 
posed  in  two  parts:  one  asking  if  the 
institution  has  ready  access  to  these 
data;  and  second,  if  data  are  available, 
asking  the  institution  to  supply  that 
data.  This  way  of  posing  the  question 
assures  minimal  burden  to  the 
respondent. 

V  Percentage  of  total  animal  research 
NASF  assigned  to  lev^s  of  restricted- 
use  laboratories,  in  addition  to  the  total 
NASF  or  animal  laboratories.  This  is 
information  readily  available  to  the 


institutions  and  would  be  of  minimal 
burden. 

(c)  Item  to  be  dropped  from  the  1998 
survey.  We  plan  to  omit  the  status  of 
institutions  relative  to  the  cap  on  tax- 
exempt  bonds  (modification  reqitest  by 
NIH  and  NSF). 

5.  Use  of  dw  Infbrmatioa 

The  information  from  this  survey  will 
be  used  by  Federal  policy  makers, 
planners,  and  budget  analysts  in  making 
policy  decisions,  as  well  as  by  academic 
officials,  the  S&E  establishment,  and 
State  agencies  that  fands  universities 
and  colleges.  The  survey  will  provide 
updated  data  on  the  status  of  and  trends 
in  scientific  and  engineering  research 
fecilities  to  help  policy  makers  with 
decisions  about  the  health  of  academic 
S&E  research,  funding,  regulations,  and 
reporting  guidelines. 

Specifinlly,  data  will  be  used  in: 

#  A  separate  report  of  the  findings 
for  Congress; 

^  A  special  report  for  NIH  on  die  . . 
Status  of  Biomedical  Research  Facilities: 

^  Other  NSF  compilations  such  as 
National  Patterns  of  R&D  Resources  and 
Science  and  Engineering  Indicators;    *'  ' 

#  Special  reports  for  other  Federal' 
agencies  on  an  as-needed  basis;  and 

#  A  public  release  file  of  collected 
data  in  aggregate  form  made  available  to 
researchers  on  the  Woild  Wide  Web 

6.  Expected  Re^randents 

The  sample  size  for  the  1996  survey 
is  planned  to  be  increased  from  315  to 
365  of  th^  nation's  higher  education 
institutions,  sheeted  to  provide 
nationally  representative  data  for  bot^ 
undergraduate  and  graduate  degree- 
granting  schools.  The  respondents  will 
have  the  option  to  complete  the  survey 
on  disk.  With  the  improvemeots  in  the 
computer-aid  survey  60%  of  the 
institutions  are  expected  to  respobd 
through  this  method  in  1998. 

7.  Burden  on  the  Public 

The  average  completion  time  for  the 
survey  by  academic  institutions  was 
reduced  (from  43  to  24  hours)  between 
1988  and  1994.  In  1996,  with  the 
continued  improvements  in 
institutional  databases  and  the 
introduction  of  the  option  to  complete 
the  survey  on  disk,  completion  time  was 
further  reduced  by  one  hour,  bringing 
the  1996  average  completion  time  for 
the  survey  by  academic  institutions  to 
23  hours. 

Much  of  the  data  noted  in  the 
proposed  modification  are  readily 
available  to  the  respondents.  It  is 
expected  that  the  proposed 
modifications  to  the  questionnaire  will 
cause  litUe  or  no  change  in  burden 
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hours.  With  an  estimated  S0%  of  the 
institutioiis  expected  to  respond 
through  this  method  in  1998,  which  will 
maka  possible  a  substantial  reduction  in 
leepoDse  burden  over  1996  (when  40% 
responded  electronically).  However, 
with  die  addition  of  50  institutions  the 
overall  response  time  is  expected  to 
remain  24  hours. 

Throughout  the  yeeis  as  the  survey 
instrument  and  data  collection 
techniques  have  improved  the  response 
ntehsa  improved  and  the  avenfs^ 
burden  on  the  institutions  declined. 

The  Burden  estimates  are  as  follows: 


Number 

Hours 

necsiyear 

ollnsi- 

i|iond 

MS                        

308 

3a 

9» 

24. 

1«t  

307 

23. 

YfW 

367 

24  eat 

Datod:  Oclobw  7. 1997. 
6aAA.IfBBsaiy. 
NSFRtpotUOeamteeOfficm. 
(FR  Doc.  97-27203  PUed  10-10-47;  9:45  ana 


NUCL£AR  REQULATORY 


ino»i  llolio#of 

To  ftcMtv  ODaraMna 
ISO  siyiniisvii 


lAOppoflunNy  Rir  a  Htaring 

The  U.S.  Nuclear  Regulatory 
rmnmiseion  (the  Commiisi«m)  is 
cooaidaiiiig  issuance  of  an  i 
to  Facility  Operating  License  No.  NPP- 
38  issued  to  Entergy  Operations  Inc. 
(the  licensee)  far  operatian  of  the 
WalHfticd  Steam  Bectcic  Station.  Unit 
3.  located  in  St  CSiarles  Parish. 
Louisiana 

The  proposed  smendment  would 
change  Waterfbid  3  Technical 
Spec^cationa  3.3.3.7.3  (TSs)  and 
Surveillance  Requirement  4.3.3.7.3  for 
the  broad  range  gss  detection  syateiL  A 
change  te  the  TS  Basis  3/4.3.3.7  baa 
been  iiuiluded  to  support  this  change. 
This  change  U>  the  TSs  is  necessary  due 
to  a  potential  unreviewed  safety 
question  identified  during  final  review 
prior  to  installation  of  a  new  broad 
ian§B  gss  detection  system  approved  by 
the  Nuclear  Regulatory  Commission 
Staff  on  August  19, 1997  (Amendment 
133).  In  effect,  Entergy  Operations  is 
reqaesting  that  the  TSs  and  associated 
Basis  for  the  broad  range  gas  detection 


system  that  were  in  effect  prior  to 
Amendment  133  be  retained  instead  of 
implementing  the  approved 
Amendment  133. 

Before  issuance  of  the  proposed 
license  amendment,  th»Commis8ion 
will  have  made  finding*  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  haaards  comideration.  Under 
Um  Commission's  regulations  in  10  CFR 
5a92,  this  means  that  operation  of  the 
fiKility  in  accordance  wdth  the  proposed 
amendment  would  nat^(l)  involve  a 
significant  increaae  in  the  psobability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  poesibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  ngnificant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  signiftrant 
hazuds  consideration,  MFbsch  is 
presented  below: 

1.  WiU  operslioa  of  the  facility  fai 
aocordaaoe  with  this  proposed  change 
involve  a  sigDificaat  inciaase  in  the 
probability  or  canaaquancas  of  an  Kcidaat 
pawiousty  evahHtedT 

/iespana>:No. 

The  broad  laasB  gas  detactioD  system  has 
BO  eSact  OD  the  accid«nu  analywd  in 
HmiiIsi  11  iif  Ihii  niiil  •7ihlj  riiialjsit 
Report.  The  hahitahility  of  the  coatiol  Beam 
will  be  iinrhangwd  by  use  of  the  currently 
;,.-«-it.^  moaitoring  system  and  this  chugs 
to  tha  Tach^cal  SpecHVations.  Since  this 
ptopoaad  change  will  make  opentioa  of  th*' 
Bcility  the  same  as  befare  Amendnwnt  133, 
the  probability  and  consequsncse  of  an 
acddant  asrociatsd  with  this  change  hav« 
baan  pfeviooaly  evaliiatsd. 

Thaniora,  the  propeead  cbanga  will  not 
lavdve  a  «<gtita«-«w«  incraaee  in  the 
probability  or  consaquencas  of  any  accident 
praviousiy  evahiated 

2.  Vinil  opantioD  of  the  facility  in 
acootdanoe  wdth-this  propoeed  change  create 
the  poeeibility  of  a  newcor  diflerant  typa  of 
accident  from  any  accident  previously 
evaluated? 

Aespoiue.-No. 

The  propoeed  Tedmical  Specification 
change  in  itself  does  not  change  the  design 
or  configuiation  of  the  plant  Since  this 
proposed  ''*»»"(p  will  make  operation  of  the 
facility  the  same  as  it  was  before  Amendment 
133.  no  new  or  diflannt  type  of  accident 
from  any  accident  previously  evahiated  will 
becieatad. 

Thefstee,  tha  proposed  change  will  not 
Cleats  the  possibtUty  of  a  new  or  diffannt 
kind  of  accident  from  any  accident 
praviousiy  evaluated. 

3.  Will  operation  ef  the  facility  in 
accordance  with  this  proposed  change 
involve  a  aignificant  reduction  in  a  mugin  of 
aafaty? 


Responae:  No. 

The  broad  range  gas  detection  system  haa  - 
no  effect  on  a  margin  of  safety  as  defined  by 
Section  2  of  tha  Tedmical  Specifications. 
The  babitability  of  the  control  room  will  be 
unchanged  from  the  configuratioo  of  the 
cuixently  installed  detection  system  and  this 
change  to  the  Technical  Specifications.  The 
margin  of  safety  remains  unchanged  from  the 
origh>al  licensing  basis  of  the  plant 

"Hierefore.  the  proposed  chojige  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  (^rthis 
review,  it  appears  diet  the  three 
standards  of  10  CFR  50.92((^are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detendne  that  the 
amendment  request  involves  no  - 
significant  haaards  consideration. 

The  Conunisslan  is  seaHng  public 
comments  on  this  propoeed 
determination.  Any  comments  taceived 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Ncxmally,  the  Commission  will  not 
issue  thoemendment  until  the 
aaq>iration  of  the  SO-day  notice  period. 
However,  ehould  dicumstances  change 
during  the  notice  period  such  that 
frihue  toact  in  a  timely  waj^would 
result,  for  example,  in  dssattng  or 
shutdown  of  the  fiKility,  the 
Commission  may  issue  the  licansa 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  Aat  the 
ammdment  involves  no  significant 
haaards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  tike  this  action,  it  will 
publish  in  the  Federal  Kagislsr  a  notice 
of  issuance  and  provide  iat  opportuni^ 
for  a  heering  after  issiianne  Tha 
Commission  expects  that  the  need  to 
take  this  action  will  occiir  very 
infrequently. 

Written  comments  may  be  submittod 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Weshington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Regiater 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  am.  to 
4:15  p.m.  Fedoal  workdays.  Copies  kA 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC 


Federal  Register  /  Vol.  62.  No.  199  /  Wednesday,  October  15.  1997  /  Notices 


53661 


The  filing  of  requests  for  heering  and 
petitions  for  leeve  to  intervene  is 
discussed  below. 

By  November  14, 1997.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  &cility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  perticipate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leeve  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rides  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Conunission's 
Public  Dociunent  Room,  the  Gelmen 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  New  Orleans  Library, 
Louisiana  Collection,  Lakefront.  New 
Orleans,  LA  70122.  If  a  request  for  a 
heering  or  petition  for  leave  to  intmvene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
LicMising  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and  . 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particidar  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leeve  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
preheering  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  muat  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scneduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intovene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  stetement  of 
the  issue  of  law  or  fiKt  to  be  raised  or 
controverted. 

In  addition,  the  petitioner  shall 
provide  a  brief  explanatfon  of  the  bases 
of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petititmer  must  also 
provide  referoices  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  considnation.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitetions  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witoesses. 

If  a  hearing  is  requested,  the 
Commission  will  inake  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determinatitHi  is  that  the 
amendment  request  involves  no 
significant  hazartls  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 


may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel , 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and  to 
N.S.  Reynolds,  Esq.,  Winston  ft  Strewn, 
1400  L  Street.  NW.  Washington,  DC, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitioiu. 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
dwent  a  determination  by  the . 
Commission,  the  presiding  ofBcer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
shotdd  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)-{i)-(v)  and  2.714(d). 

For  fiirtber  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  7. 1097, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  docimient  room  located  at 
the  University  of  New  Orleans  Library, 
Louisiana  Collection.  Lakefront,  New 
Orleans.  LA  70122. 

Dated  at  Rockville.  Maryland,  this  Sth  day 
of  October  1997. 

For  the  Nuclear  Regulatory  Commission. 
Chaada  P.  Paid. 

Project  Manager,  Profect  DUectomte,  Divuion 
of  Reactor  Projecta  UUIV.  C^fica  ofSadear 
Reactor  Regulation.  ■{-•r  .-■•  '■' 

(FR  Doc.  S7-27237  Filed  10-14-97;  a!48  aa] 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodnl  Na  50-309] 

Offie*  of  Nudaar  Reactor  Raguiatlon; 
MBinv  Tafuioa  AWimc  mwar 
Company;  Maina  Yankaa  Atomic 
Povvar  Station;  Nottca  of  Public 
MaatinQ  to  Racaiva  Commant  on  Poal> 
Shutdown  DacommisBloninj  Acthrillaa 


The  U.S.  Nuclear  Regulatory 
Commission  has  scheduled  a  public 
meeting  to  receive  comments  on  the 
Post-Shutdown  Deconunissioning 
Activities  Report  (PSDAR)  for  the  Maine 
Yankee  Atomic  Power  Station  (Maine 
Yankee)  located  in  Lincoln  Counfy, 
Maine.  The  meeting  will  be  held  on 
November  6, 1997,  beginning  at  7:00 
p.m.  at  the  Wiscasset  Smior  High 
School  in  Wiscasset.  Maine.  The 
purpose  of  this  infDrmatioaal  meeting  is 
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to  (1)  describe  the  licensee's  planned 
activities.  (2)  describe  the  regulatory 
process  for  decommissioning,  (3)  hear 
public  comments  regarding  health  and 
safety,  and  protection  of  the 
environment  during  decommissioning, 
and  (4)  provide  an  opportunity  for  State 
and  local  representatives  to  participate. 
The  licensee  will  discuss  their  plans  to 
decommission  the  Maine  Yankee 
Eacility.  The  NRC  will  discuss  the 
PSDAR  and  the  license  termination 
process,  and  describe  the  program  for 
future  plant  ovenight.  The  public  will 
have  an  opporttinity  to  comment  on  the 
PSDAR  and  the  meeting  will  be 
transcribed  by  a  court  reporter.  Notice  of 
receipt  of  and  availability  for  public 
comment  of  the  Maine  Yankee  PSDAR 
was  published  in  the  Federal  RagislBr 
on  September  19, 1997  (62  PR  49261). 
Prior  to  the  public  meeting,  comments 
regarding  the  Maine  Yankee  PSDAR 
may  be  submitted  in  writing  to  Mr. 
Michael  Webb,  Mail  Stop  ll-B-20,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  October  1997. 

For  the  Nuclear  Regulatory  CommiMion. 
BffBflH  B.  Eaton, 

Acting  Director,  Project  Diroctorate  t-3. 
Division  of  Reactor  Profecta — I/U,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Ooc.  97-27236  Filed  10-14-97;  8:45  am] 
■ujwa  cooe  itm  n-» 


NUCLEAR  REOULATORY 
COMMISSION 

Infofmtion  to  Ucensaes  Regarding 
NRC  Inspection  Manual  Section  on 
Raaotaitlon  of  Degraded  and 
Nonconfonning  Conditions;  Issue 

AOBiCY:  Nuclear  Regulatory 
Commission. 

ACTKM:  Notice  of  issuance. 


r:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  Generic 
Letter  91-18.  Revision  1  to  notify  all 
holders  of  operating  licenses  for  nuclear 
power  reactors  and  non-power  reectors, 
including  those  power  reactor  licensees 
who  have  permanently  ceased 
operations  and  have  certified  that  fuel 
has  been  permanently  removed  from  the 
reactor  vessel,  and  non-power  reactor 
licensees  whose  licenses  no  longer 
authorize  operation,  of  the  issuance  of  a 
revised  section  of  Part  9900,  "Technical 
Guidance,"  of  the  NRC  inspection 
manual.  This  generic  letter  is  for 
information  only;  no  specific  action  or 
written  response  is  required. 
Conformance  with  the  guidance 


provided  in  the  generic  letter  is 
voluntary. 

This  generic  letter  is  a  "rule"  for 
purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  (5 
U.S.C,  Chapter  8).  The  staff  has 
received  confirmation  from  the  Office  of 
Management  and  Budget  that  the 
generic  letter  is  not  a  "major  rule". 

The  generic  letter  is  available  in  the 
NRC  Public  Document  Room  under 
accession  nimiber  9710060322. 

DATES:  The  generic  letter  was  issued  on 
October  8, 1997. 

ADDRESSEES:  Not  applicable. 

FOR  FURTHER  MPORMATION  CONTACT: 
Eileen  M.  McKenna  at  (301)  415-2189. 

SUPPI^MBfTARV  INFORMATKM:  The 
revised  section  of  Part  9900  of  the  NRC 
inspection  manual  is  entitled 
"Resolution  of  Degraded  and 
Nonconfonning  Conditions."  The 
revisions  to  this  section  more  explicitiy 
discuss  the  role  of  the  10  CFR  50.59 
evaluation  process  in  the  resolution  of 
degraded  and  nonconforming 
conditions.  In  particular,  a  change  in 
NRC  staff  guidance  is  addressed  which 
states  that  the  need  to  obtain  NRC 
approval  for  the  final  resolution  of  a 
degraded  or  nonconforming  condition 
does  not  affect  the  licensee's  authority 
to  continue  fecility  operation  (or  effiact 
a  restart  from  a  shutdown  condition), 
provided  that  necessary  equipment  is 
operable  and  the  degraded  equipment  is 
not  in  conflict  with  any  technical 
specification.  Nevertheless,  it  is  noted 
that  the  NRC  will  take  enforcement 
action  if  it  determines  that  licensee 
corrective  action  (which  may  include 
the  submittal  of  a  license  amendment 
request)  is  not  prompt,  or  that 
operability  determinations  are  not 
sound.  Enforcement  action  may  also  be 
taken  for  the  circumstances  that  led  to 
the  existence  of  the  degraded  or 
nonconforming  condition. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  October  1997. 

For  the  Nuclear  Regulatory  Comniirtion. 
Jack  W.  Boa. 

Acting  Director,  Division  of  Reactor  Program 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  97-27238  Filed  10-14-97;  8:45  am) 

BBJJNa  OODC  79S»-«1-r 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Satoguards;  Subcommittae  MsaUng  on 
Planning  and  Procadurss;  Nodes  of 
Mssting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
November  5, 1996,  Room  T-2B1. 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exteption  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday,  November 
5. 1996 — 12XH)  noon  until  1:30  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
mattws.  It  may  also  discuss  the 
qualifications  of  candidates  for 
appointment  to  the  ACRS  and  the  status 
of  appointment  of  new  members  to  the 
ACRS.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  {>ositions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  thJst  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportimity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr.- 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
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of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  October  8. 1997. 
Sam  Doraiawamy, 
Chief.  Nuclear  Reacton  Branch. 
[FR  Doc.  97-27239  FUed  10-14-97;  8:45  am) 
aaxan  oooc  Tiao-ai-r 


NUCLEAR  REGULATORY 

Advisory  Committss  on  Reactor 
Safeguards;  Subcomminas  Mealing  on 
Safety  Raaaarch  Program;  Notica  of 
Mealing 

The  ACRS  Subcommittee  on  Safety 
Research  Program  will  hold  a  meeting 
on  November  4-5, 1997,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville. 
Ma^land. 

The  entire  meeting  wiU  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  November  4.  1997—6:30 
ajn.  until  the  conclusion  of  business. 

Wednesday,  Novembers.  1997—8:30 
ojn.  until  the  conclusion  of  business. 

The  Subcommittee  will  oiscuss  the 
NRC  Safety  Research  Program,  indtistiy 
research  activities,  and  rdated  matters, 
and  gather  infmnation  for  preparing  a 
draft  annual  report  to  Congress.  The 
purpose  of  this  meeting  is  to  gather 
infimnation.  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
ror  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  wiU 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staft  Pnsons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  l>e  made. 

Dunng  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considerad  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
Nuclear  Energy  Institute,  Electric  Power 
Research  Institute,  and  other  interested 
persons  regarding  this  review. 


Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer.  Dr.  Medhat  El- 
Zeftawy  (telephone  301/415-6889) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  at  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc..  that  may  have  occurred. 

Dated:  October  8, 1997. 
Sam  DaraiawaBj, 
Chief,  Nuclear  Reactors  Branch. 
(FR  Doc.  97-27240  Filed  10-14-97;  8:45  am] 
eajjNO  cooe  nm  ii-» 


NUCLEAR  REGUUkTORY 
COMMISSION 

Sunshine  Act  MsaMng 

AGENCY  HOUMNQ  THE  MEETMO:  Nuclear 
Regulatory  Commission. 

date:  Weeks  of  Octobw  13, 20. 27.  and 
November  3, 1997. 

place:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATtIS:  Public  and  Closed. 

MATTBM  TO  BE  considered: 

WaakafOdBbarlS 

Tuesday,  October  14 

lOKMa-m. 

Briefing  on  EEO  Program  (Public  Meeting) 

(Contact:  Ed  Tucker,  301-415-7382) 
1:00  p.m. 

Briefing  on  Severe  Accident  Master 
Integration  Plan  (Public  Meeting) 

(Contact  Charies  Ader,  301-415-5622) 

Wednesday,  October  15 

10:00  a.m. 
Briefing  oA  PRA  Implementation  Plan 

(Px^Uc  Meeting) 
(Contact:  Tom  King.  301-415-5790)      - 
11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Week  of  October  20— Tentative 

llierB  are  no  meetings  the  week  of  October 
20. 

Wedi  ofOdaber  27— Tenlativa 

Wednesday.  October  29 

11:30  a.m. 
AtBrmation  Session  (Pid>Uc  Meeting)  (if 
needed) 
2:00  p.m. 
Briefing  on  Site  Decommissioning  Plan 
(SDMP)  (Public  Meeting) 


WaekofNovambaTS 

Tuesday,  November  4 

2:00  p.m. 
Masting  with  Commonwealth  Edison 
(Public  Meeting) 

Wednesday,  November  5 

9:30  a.m. 
Briefing  on  Staff's  Plans  for  50.59 
Regulatory  Process  Improvements 
(Pi^lic  Meeting) 
11:00  a.m. 
Affirmation  Seasion  (Public  Meeting)  (if 
needed) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call:  (Recording— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  iffORMATKlN: 
Bill  Hill  (301)  415-1661. 

•  •        •        *        • 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://wrww.nrc.gov/SECY/smj/ 
schedule  Jitm 

•  •        •        •        • 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it.  please  contact  the 
Office  of  the  Seoetary.  Attn:  Operations 
Branch.  Washington,  O.C  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  systnn 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhOnrc.gov  or 
dkwtfnrc.gov. 

•  •        •        •       • 

Dated:  October  10, 1997. 
William  M.  HiU.  Jr.. 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  97-27474  Filed  10-10-97;  SKIS  pm) 
WLUNB  OODK  TSSS  Sl-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide  ar>d  Standard 
Review  Plan  Section;  Issusnca, 
Availability,  and  Notice  of  Worlcaltop 

AOBICY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability  and 

woriuhop. 

StnMARY:  The  Nuclear  Regulatory 
Commission  has  issued  for  public 
comment  drafts  of  a  regulatory  guide 
and  a  Standard  Review  Plan  Section. 
These  issuances  follow  the 
Commission's  August  16. 1995  (60  FR 
42622)  policy  statement  on  the  "Use  of 
PRA  Methods  in  Nuclear  Regulatory 
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Activities."  In  June  1997,  the  NRC 
published  for  public  comment  (62  FR 
34321)  four  draft  guides,  3  standard 
review  plans  and  a  NUREG  series 
doctmient  on  the  use  of  PRA  in  nuclear 
power  reactor  licensing.  The  NRC  is 
developing  guidance  for  power  reactor 
licensees  on  acceptable  methods  for 
using  probabilistic  risk  assessment 
(PRA)  information  and  insights  in 
support  of  plant-specific  applications  to 
change  the  current  licensing  basis  (CLB) 
for  inservice  inspection  of  piping, 
known  as  risk-informed  inservice 
inspection  (RI-ISI)  programs.  The  use  of 
such  PRA  information  and  gmdance 
will  be  voluntary.  To  facilitate 
comment,  the  Conunission  will  conduct, 
a  workshop  to  explain  the  draft 
documents  and  answer  questions. 
Section  VI  of  this  notice  provides 
additional  information  on  the  scope, 
purpoae  and  topics  for  discussion  at  the 
workshop. 

DATES:  The  woricahop  will  be  held  on ' 
November  19-20, 1997,  Registration 
begins  on  November  18  at  3:00  p.m.  The 
comment  period  expires  January  13, 
1998.  Comments  received  after  this  date 
wall  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date.  Mail 
written  conmients  to:  Rules  and 
Directives  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Please  (1)  attach  a  diskette 
containing  your  comments,  in  either 
ASCI  1  text  or  Wordperfect  format 
(Version  5.1  or  6.1),  (2)  or  submit  your 
comments  electronically  via  the  NRC 
Electronic  Bulletin  Board  on  FedWorld 
or  the  NRC's  interactive  rulemaking 
Website. 

DelivOT  comments  to  11545  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

Requests  for  free  single  copies  of  draft 
regulatory  guide  and  standard  review 
plan,  to  the  extent  of  supply,  may  be 
made  in  writing  to  the  Printing. 
Graphics  and  Distribiition  Branch,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555-0001.  or  by  Cut 
to  (301)  415-5272.  Copies  of  draft 
regulatory  guide  and  Uie  standard 
review  plan  section  are  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room.  2120  L 
street  N.W.  (Lower  Level).  Washington, 
D.C.  20555-0001.  Electronic  copies  of 
the  draft  document  are  also  accessible 
on  the  NRC's  interactive  rulemaking 
web  site  through  the  NRC  home  page 
(http://wrww.nrc.gov).  This  site  includes 
a  facility  to  upload  comments  as  files 


(any  format),  if  your  web  browser 
supports  the  function. 

For  more  information  on  the  NRC 
bulletin  boards  call  Mr.  Arthur  Davis. 
Systems  Int^ration  and  Development 
Branch,  NRC,  Washington.  D.C.  20555- 
0001,  telephone  (301)  415-5780;  e-mail 
axd39nrc.gov.  For  information  about 
the  interactive  rulemaking  site,  contact 
Ms.  Carol  Gallagher.  (301)  415-5905;  e- 
mail  cag0nrc.gov. 

AOORESSES:  The  public  workshop  will 
be  held  at  the  Bethesda  Marriott.  5151 
Pooks  Hill  Road.  Bethesda.  Maryland; 
telephone  (301)  897-9400. 

FOR  RMTHER  MPOmiA-nON  CONTACT:  Jack 
Guttmann,  Office  of  Nuclear  Regulatory 
Research.  MS:  T10-E50.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001.  (301)  415-7732.  E-mail 
jxgenrc.gov. 

aUPPLBIBITARV  MFORMATKM: 

LBackground 

On  August  16. 1995,  the  Commission 
published  in  the  Fadaral  KegMar  (60 
FR  42622)  a  final  policy  statement  on 
the  use  of  probabilistic  risk  assessment 
methods  in  nuclear  regulatory  activities. 
The  policy  statement  included  the 
following  regarding  NRC's  expanded 
use  of  PRA. 

1.  The  use  of  PRA  technology  should 
be  increased  in  all  regulatory  matters  to 
the  extent  supported  by  the  state-of-the- 
art  in  PRA  methods  and  data  and  in  a 
manner  that  complements  the  NRC's 
deterministic  approach  and  supports  the 
NRC's  traditionJol  defense-in-depth 
philosophy. 

2.  PRA  and  associated  analyses  (e.g.. 
sensitivity  studies,  uncertainty  analyses, 
and  importance  measures)  should  be 
used  in  regulatory  matters,  where 
practical  within  the  bounds  of  the  state- 
of-the-art.  to  reduce  unnecessary 
conservatism  associated  with  current 
regulatory  requirements.  regiUatory 
guides,  license  commitments,  and  staff 
practices.  Where  appropriate,,  PRA 
should  be  used  to  support  proposals  for 
additional  regulatory  requirements  in 
accordance  with  10  CFR  50.109  (backfit 
rule).  Appropriate  procedures  for 
including  PRA  in  the  process  for 
changing  regulatory  requirements 
should  be  developed  and  followed.  It  is. 
of  course,  understood  that  the  intent  of 
this  policy  is  that  existing  rules  and 
regulations  shall  be  complied  with 
unless  these  rules  and  regulations  are 
revised. 

3.  PRA  evaluations  in  support  of 
regulatory  decisions  should  be  as 
rmlistic  as  practicable  and  appropriate 
supporting  data  should  be  publicly 
available  for  review. 


4.  The  Commission's  safety  goals  for 
nuclear  power  plants  and  subsidiary 
nvunerical  objectives  are  to  be  used  with 
appropriate  consideration  of 
uncertainties  in  making  regulatory 
judgments  on  the  need  for  proposing 
and  backfitting  new  generic 
requirements  on  nuclear  power  plant 
licensees. 

It  was  the  Commission's  intent  that 
implementation  of  this  policy  statement 
would  improve  the  regulatory  process  in 
three  areas: 

1.  Enhancement  of  safety 
decisionmaking  by  the  use  of  PRA 
insights. 

2.  More  efficient  use  of  agency 
resources,  and 

3.  Reduction  in  unnecessary  burdens  on 
licensees. 

To  help  implement  the  Commission's 
PRA  Policy  Statement,  draft  regulatory 
guides  and  Standard  Review  Planis 
(SRP)  were  developed  in  the  areas  ot 
— General  guidance, 
— Inservice  inspection  (ISI), 
— ^Inservice  testing  (1ST). 
— Technical  specification  (TS).  and 
— Graded  quality  assurance  (CQA). 

The  draft  regulatory  guides  provide  a 
proposed  acceptable  approach  for  power 
reactor  licensees  to  prepare  and  submit 
applications  for  plant-specific  changes 
to  the  current  licensing  basis  that  utilize 
risk  information.  The  draft  standard 
review  plans  provide  guidance  to  the 
NRC  staff  on  the  review  of  such 
applications.  On  June  25,  1997,  all  but 
the  ISI  draft  regulatory  guide  and  SRP 
were  published  for  public  comment  (62 
FR  34321). 

This  notice  specifically  seeks  public 
comment  on  Draft  Regulatory  Guide 
DG-1063.  "An  Approach  for  Plant- 
Specific  Decisionmaking:  Inservice 
Inspection  of  Piping,"  and  the 
accompanying  draft  Standard  Review 
Plan  Section  3.9.8.  "Standard  Review 
Plan  for  the  Review  of  Risk-Informed 
Inservice  Inspection  of  Piping."  These 
docxunents  are  discussed  in  more  detail 
below. 

The  draft  guide  and  SRP  are  being 
developed  to  provide  guidance  to  power 
reactor  licensees  and  NRC  staff 
reviewers  on  integrating  risk 
information  to  support  requests  for 
changes  in  a  plant's  CLB  for  inservice 
inspection  of  piping.  The  regulatory 
guide  describes  a  means  by  which 
licensees  can  propose  plant-specific 
CLB  changes  under  10  CFR 
50.55a(aK3)(I).  Adopting  the  approach 
in  this  regulatory  guide  would  be 
voluntary.  Licensees  submitting 
applications  for  changes  to  their  CLB 
may  use  this  apjHtMcJi  or  an  equivalent 
approach.  To  encourage  the  use  of  risk 
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information  in  inservice  inspection 
programs  of  piping,  the  staff  intends  to 
give  priority  to  applications  for  burden 
reduction  that  use  risk  information  as  a 
supplement  to  traditional  engineering 
analyses,  consistent  with  the  intent  of 
the  Commission's  policy.  All 
applications  that  improve  safety  will 
continue  to  receive  high  priority. 

£X>-1061.  "An  Approach  for  Using 
Probabilistic  Risk  Assessment  in  Risk- 
Informed  Decisions  on  Plant-Specific 
Changes  to  the  Current  Licensiuig 
Basis."  and  the  draft  SRP  of  Chapter  19 
were  developed  to  provide  an  overall 
framework  and  guidance  that  is 
applicable  to  any  proposed  CLB  change 
when  risk  insights  are  used  to  support 
the  change  (62  FR  34321).  The 
application-specific  regulatory  guide 
(RG)  and  SRP  for  ISI  would  build  upon 
and  supplement  the  general  guidance 
contained  in  DG-1061  and  provide 
additional  guidance  specific  to  inservice 
inspection  programs  of  piping. 

The  guidance  provided  in  these 
documents  is  designed  to  encourage 
licensees  to  use  risk  information  by 
defining  an  acceptable  framework  for 
the  use  and  integration  of  risk 
information  on  a  plant-specific  basis, 
while  promoting  consistency  in  PRA 
applications.  It  is  expected  that  the 
long-term  use  of  risk  information  in 
plant-specific  licensing  actions  will 
result  in  improved  safety  by  focusing 
attention  on  the  more  risk-significant 
aspects  of  plant  design  and  operation. 
The  draft  guidance  highlights  to 
licensees  acceptable  methods  and  scope 
of  analysis  required  to  support  the 
proposed  changes  to  the  plant's  CLB. 

n.  Policy  banes 

On  May  15. 1996.  the  Commission 
requested  the  staff  to  recommend 
resolution  of  the  following  four  policy 
issues  associated  with  risk-informed 
changes  to  a  plant's  CLB: 

•  The  role  of  performance-based 
regulation, 

•  Plant-specific  application  of  safety 
goals. 

•  Risk  neutral  vs.  increases  in  risk, 

•  Implementation  of  changes  to  risk- 
informed  1ST  and  ISI  requirements. 
These  issues  are  applicable  to  RI-ISI 

programs.  Public  comments  on  these 
issues  were  requested  in  the  June  25. 
1997  FRN  (62  FR  34321)  under  the 
heading,  "Use  of  PRA  in  Plant  Specific 
Reactor  Regulatory  Activities:  Proposed 
Regulatory  Guides,  Standard  Review 
Plan  Sections,  and  Supporting  NUREG." 
Comments  provided  on  these  issues  in 
response  to  the  June  25  FRN  on  related 
guides  will  be  lued  by  the  staff  in 
finalizing  this  guide  as  well.  Comments 


on  these  issues  as  they  specifically 
apply  to  this  guide  are  also  requested. 

m.  Structure,  Guidelines  and  Rationale 
for  RG/SRP 

The  approach  described  in  the  DG- 
1063  and  the  draft  SRP  has  four  basic 
steps.  These  are: 
— Define  the  proposed  change; 
— Perform  an  integrated  engineering 
analysis  (which  includes  both 
traditional  engineering  and  risk 
analysis)  and  use  an  integrated 
decision  process; 
— ^Perform  monitoring  and  feedback  to 
verify  assumptions  and  analysis;  and 
— Document  and  submit  proposed 
change. 

Five  fundamental  safety  principles  are 
described  that  should  be  met  in  each 
application  for  a  change  in  the  CLB. 
These  principles  are. 
— The  proposed  change  meets  the 
current  regulation.  This  principle 
applies  unless  the  proposed  change  is 
explicitly  related  to  a  requested 
exemption  or  rule  change  (i.e..  a  10 
CFR  50.12  "specific  exemption'^or  a 
10  CFR  2.802  "petition  for 
rulemaking"); 
— Defense-in-depth  is  maintained; 
— Sufficient  safety  margins  are 

maintained; 
— Proposed  increases  in  risk,  and  their 
cimiulative  effect,  are  small  and  do 
not  cause  the  NRC  safety  goals  to  be 
exceeded; 
— ^Performance-liased  implementation 
and  monitoring  strategies  eu% 
proposed  that  address  uncertainties  in 
analysis  models  and  data  and  provide 
for  timely  feedback  and  corrective 
action.  • 

These  principles  represent 
fundamental  safety  practices  that  the 
staff  believes  must  be  retained  in  any 
change  to  a  plant's  CLB  to  maintain 
reasonable  assurance  that  there  is  no 
undue  risk  to  public  health  and  safety. 
Each  of  these  principles  is  to  be 
considered  in  the  analysis  and 
integrated  decisionmaking  process. 
The  guidelines  for  assessing  risk 
proposed  in  the  draft  guide  and  draft 
SRP  are  derived  bom  the  Commission's 
safety  goal  quantitative  health  objectives 
(QHOs).  Specifically,  the  subsidiary 
objectives  of  core  damage  frequency 
(CDF)  and  large  early  release  frequency 
(LERF)  are  used  as  the  measures  of  risk 
against  which  changes  in  the  CLB  will 
be  assessed,  in  lieu  of  the  QHOs 
themselves,  which  require  level  3  PRA 
information  (offsite  health  effects). 
These  measures  were  chosen  to  simplify 
the  scope  of  PRA  analysis  needed,  to 
avoid  the  large  uncertainties  associated 
with  level  3  PRA  analysis,  and  to  be 


consistent  with  previous  Commission 
direction  to  decouple  siting  firom  plant 
design.  These  values  are  described  in 
the  Jime  25,  1997  Federal  Register 
Notice  (62  FR  34321)  on  "Use  of  PRA 
in  Plant  Specific  Reactor  Regulatory 
Activities:  Proposed  Re^ilatory  Guides. 
Standard  Review  Plan  Sections,  and 
Supporting  NUREG." 

IV.  CommentB 

The  staff  is  soliciting  comments 
related  to  the  guidance  described  in  the 
draft  regulatory  guide  DG-1063  and  SRP 
Section  3.9.8.  Comments  submitted  by 
the  readers  of  this  FRN  will  help  ensure 
that  these  draft  documents  have 
appropriate  scope,  depth,  quality,  and 
effectiveness.  Alternative  views, 
concerns,  clarifications,  and  corrections 
expressed  in  public  comments  will  be 
considered  in  developing  the  final 
docimients. 

V.  Workshop 

The  Commission  will  conduct  a 
workshop  on  November  19  and  20. 
1997,  to  discuss  and  explain  the 
material  contained  in  the  draft  guide 
and  SRP,  and  to  answer  questions  and 
receive  comments  and  feedback  on  the 
proposed  documents.  The  purpose  of 
the  workshop  is  to  facilitate  the 
comment  process.  In  the  workshop,  the 
staff  will  describe  each  document,  its 
basis,  and  solicit  comment  and  feedback 
on  its  completeness,  correctness  and 
usefulness.  Since  these  documents 
cover  a  wide  range  of  technical  areas, 
many  topics  will  be  discussed.  Listed 
below  are  topics  on  which  discussion 
and  feedback  are  sought  at  the 
workshop: 

(A)  Is  ue  level  of  detail  in  the 
guidance  contained  in  the  proposed 
regulatory  guide  and  SRP  clear  and 
siifficient,  or  is  more  detailed  guidance 
necessary?  What  level  of  detail  is 
needed. 

(B)  Is  it  acceptable  to  use  qualitative 
information  (e.g.,  not  quantifying  the 
change  in  risk — ^ACDF  and  ALERF)  to 
propose  changes  in  ISI  programs?  If  so, 
does  DG-1063  provide  adequate 
guidance  in  this  regard?  Can  qualitative 
assessments  be  used  to  identify  and 
categorize  piping  segments  as  high, 
medium  and  low  safety  significant? 
How?  What  are  the  limitattons  of  such 
an  approach? 

(C)  Under  the  risk-informed  approach* 
what  is  the  appropriate  size  of  the 
sample  of  welds  or  piping  segment  areas 
that  should  be  inspected?  What  should 
the  criteria  be  for  selecting  the  sample 
size?  -r 

(D)  How  should  welds  or  piping 
segment  areas  in  the  inspection  sample 
be  selected  for  inspection:  randomly. 
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those  most  likely  to  experience 
degradation,  or  some  combination  of 
random  and  possible  degradation?  What 
would  be  the  basis  for  the  recommended 
selection  process? 

(E)  Once  selected,  should  the  same 
welds  or  pipinpsegment  areas  be 
inspected  at  each  inspection  interval  or 
should  different  welds  or  piping 
segment  areas  be  included  in  the 
sample?  What  would  be  the  basis? 

(F)  DG-1063  proposes  a  method  for 
meeting  the  criteria  for  acceptable  safety 
and  quality,  as  addressed  in  10  CFR 
50.5Sa(a)(3)(I).  That  method  applies  leak 
frequency  target  goals  to  maintain 
piping  performance  levels  at  or 
improved  over  the  existing  performance 
obaerved  when  implementing  ASME 
Section  XI  requirements.  Are  there  other 
acceptable  risk-informed  means  by 
which  to  meet  the  criteria  in  10  CFR 
50.55a(a)(3)(I)? 

(G)  Should  the  scope  of  DG-1063 
permit  licensees  to  propose  ISI  changes 
to  selected  systems,  in  lieu  of  assessing 
the  entire  piping  in  the  plant?  For 
example,  would  it  be  acceptable  for  a 
licensee  to  limit  its  analysis  to  Class  1 
piping  (reactor  coolant  system  piping) 
and  not  consider  other  piping  in  the 
plant?  Such  an  analysis  would  not 
provide  information  required  for 
categorizing  piping  in  the  plant  and 
thereby  grading  the  inspection  based  on 
plant  risL  It  would  also  discourage  the 
use  of  risk-insights  (e.g.,  PRA)  to 
identify  risk-significant  piping  within 
the  plant.  How  can  the  concept  of 
assessing  risk  in  an  integrated  fashion 
be  maintained  if  the  scope  were  limited 
to  one  or  a  limited  number  of  systems, 
such  as  Class  1  piping.  What  is  gained 
by  analyzing  all  the  systems  versus  only 
selected  systems?  What  is  lost  by 
minimizing  the  scope? 

(H)  The  decision  metrics  described  in 
Attachment  2  to  DG-1063  identify  a  2- 
by-2  matrix  for  identifying  a  graded 
approach  to  inspection  based  on  risk 
and  fadlure  potential.  Piping  segments 
categorized  as  high-safety-significant 
and  high-failure-potential  receive  more 
inspections  than  segments  categorized 
as  high-safety-significant  and  low- 
feilure-potential.  The  number  of 
inspections  for  the  high-safety- 
significant  and  low-feilure-potential 
segments  is  based  on  meeting  target  leak 
frequency  goals  and  incorporates 
uncertainties  in  the  probability  of 
detection.  What  other  methods  are 
available  to  provide  a  comparable  level 
of  quality  and  safety?  Wh.it  are  the 
technical  bases  for  those  other  methods? 

(I)  How  should  the  timt  dependence 
of  degradation  mechanisnu  be 
accounted  for  in  selecting  inspection 


intervals  and  categorizing  the  safety 
significance  of  pipe  segments? 

U)  On  what  basis  could  the 
requirement  for  ISI  be  eliminated?  For 
example,  if  a  detailed  engineering 
analysis  identifies  a  Class  1  or  2  piping 
segment  as  low-safety-significant  and 
low-feilure-potentiai,  is  it  acceptable  to 
eliminate  the  requirement  for  ISI  or 
should  a  Class  1  or  a  2  pipe  segment  be 
considered  part  of  the  defense- in-depth 
consideration  and  be  required  to  have 
some  level  of  inspection  regardless  of  its 
categorization  as  low-safety-significant 
and  low-feilure  potential?  If  yes,  why? 
If  not,  why  not? 

(K)  Are  data  bases  available  on 
degradation  mechanisms  and 
consequences  of  piping  failures?  Is  data 
available  to  identify  the  secondary 
effects  that  can  result  from  a  pipe  break, 
such  as  high-energy  pipe  whip 
damaging  other  piping  and  components 
in  the  vicinity  of  the  break?  What  are 
the  industry's  plans  for  developing  and 
mnintainii^  an  up-to-date  data  base  on 
plant  piping  performance?  Should  a 
commitment  to  develop  and  maintain 
such  a  data  base  be  reauired  for  a  RI- 
ISI  program?  How  could  it  be  ensured 
that  the  data  base  is  maintained? 

(L)  Does  the  application  of  the 
Perdue-Abramson  model  (DG-1063, 
Attachment  4),  with  the  use  of  the 
decision  metrics  and  leak  frequency 
goals  (£)G-1063,  Attachment  2)  provide 
an  alternative  acceptable  level  of  qualify 
and  safefy  as  required  by  10  CFR 
50.55a(a)(3KI)?  Alternatively,  should 
there  be  a  leak  frequency  gc«l 
independent  of  core  damage  frequency 
goal,  as  a  measure  of  defense  in  depth? 

(M)  Is  the  guidance  proposed  by  the 
staff  for  finding  a  fracture  mechanics 
computer  model  acceptable  for  use  in 
RI-ISI  programs  clear  and  adequate?  If 
not.  what  is  missing? 

(N)  Is  the  guidance  on  risk 
categorization  clear  and  sufBcient,  or  is 
additional  guidance  needed?  What 
additional  guidance  is  needed? 

(O)  Table  A5.1,  in  DG-1063,  identifies 
a  proposed  checklist  that  could  assist  in 
identifying  potential  locations  for 
various  degradation  mechanisms  in  a 
pipe.  Is  this  checklist  complete?  What 
additional  information  could  enhance 
the  usefulness  of  such  a  check  list? 

Workshop  Meeting  Information 

A  2-day  workshop  will  be  held  to 
obtain  public  comment  on  the  subject 
draft  Regulatory  Guide  (DG-1063)  and 
the  accompanying  draft  standard  review 
plan  (Section  3.9.8),  and  to  respond  to 
questions.  Persons  other  than  NRC  staff 
and  NRC  contractors  interested  in 
making  a  presentation  at  the  workshop 
should  notify  Jack  Guttmann,  U.S. 


Nuclear  Regulatory  Commission,  MS 
T10E50.  phone  (301)  415-7732,  e-mail 
jxg€kirc.gov.  Comments  on  the 
regulatory  guidance  and  standard 
review  plan  dociunents  for  discussion  at 
the  workshop  should  be  submitted  in 
writing  and  in  electronic  mail 
0XG9nrc.gov)  in  WordPerfect  5  or  6.1 
compatible  format 
Date:  November  19-20, 1097. 
Agenda:  Preliminary  agenda  is  as 
follows:  (A  final  agenda  will  be 
available  at  the  workshop.). 

Tuesday,  November  18, 1997 

Time — 3.-00  pm  to  7:00  pm. 
Registration. 

Wednesday,  November  19,  1997 

Time— 7:00  am  to  4:00  pm. 
Registration. 

Session  1:  (Morning  11/19/97— 6.>00 
am-ll:30am) 

Overview  by  NRC  management  of  the 
draft  regulatory  guide  and  standard 
review  plan,  followed  by  NRC  staff 
presentation  on  the  draft  documents 
(DG-1063  and  SRP  Section  3.9.8). 

Lunch:  11:30  am — 1:00  pm. 

Session  2:  (Afternoon  11/19/97—1:00 
pm-5 :00  pm) 

Public/Industry  presentations  on 
issues  and  recommendations  for  the 
general  guidance  documents,  followed 
by  open  discussions. 

Friday,  November  20,  1997 

Session  3:  (Mmning  11/20/97—8:00 
am-1 1:30  pm) 

Open  discussion  of  issues. 

Session  4:  (Afternoon  11/20/97— IM) 
pm-3:00  pm) 

Overview  of  comments,  issues  and 
resolution  options  identified  in  the 
sessions.  Concluding  remarks  and  near- 
term  plans  will  be  covered  by  the  staff! 

Location:  Bethesda,  Maryland. 

Hotel:  Bethesda  Marriott,  5151  Pocks 
Hill  Road,  Bethesda,  Maryland.  (301) 
897-9400. 

Registration:  There  is  no  registration 
fee  for  this  workshop.  However,  we 
request  that  interested  parties  register  in 
writing  to  Kesselman-Jones,  8912  James 
Ave.,  NE.,  Albuquerque,  New  Mexico 
87111  their  intent  on  participating  in 
the  workshop.  Please  include  name, 
organization,  address  and  phone 
number  with  your  registration  request 
Notification  of  attendance  (e.g.,  pre- 
registration)  is  requested  so  that 
adequate  space,  etc.  for  the  workshop 
can  be  arranged.  Questions  regarding 
meeting  registration  or  fees  should  be 
directed  to  Kesselman-Jones,  Phone 
(505)  271-0003,  fax  (505)  271-0482,  e- 
mail  kessjonesOaol.com. 
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VI.  Regulatory  Analysis 

1 .  Statement  of  the  Problem 

Ehiring  the  past  several  years,  both  the 
Commission  and  the  nuclear  industry 
have  recognized  that  probabilistic  risk 
assessment  (PRA)  has  evolved  to  the 
point  that  it  can  be  used  increasingly  as 
a  tool  in  regulatory  decisionmaking.  In 
August  1995  the  Conunission  published 
a  policy  statement  that  articulated  the 
view  that  increased  use  of  PRA 
technology  would  (1)  enhance 
regulatory  decisionmaking,  (2)  allow  for 
a  more  efficient  use  of  agency  resources, 
and  (3)  allow  a  reduction  in 
unnecessary  burdens  on  licensees.  In 
order  for  this  change  in  regidatory 
approach  to  occur,  gtddance  must  be 
developed  describing  acceptable  means 
for  increasing  the  use"  of  PRA 
information  in  the  regulation  of  nuclear 
power  reactors. 

2.  (Directive 

To  provide  guidance  to  power  reactm 
licensees  and  NRC  staff  reviewers  on 
acceptable  approaches  for  utiliziiig  risk 
information  (PRA)  to  support  requests 
for  changes  in  a  plant's  current  licensing 
basis  (CI^).  It  is  intended  that  the 
changes  in  regulatory  approach 
addressed  by  this  guidance  should 
allow  a  focussing  of  both  industry  and 
NRC  staff  resources  on  the  most 
important  regulatory  areas  while 
providing  for  a  reduction  in  burden  on 
the  resources  of  licensees.  Specifically, 
guidance  is  to  be  provided  in  several 
areas  that  have  been  identified  as  having 
potential  for  this  application.  This 
application  includes  risk-informed 
inservice  inspection  programs  of  piping. 

3.  Alternatives 

The  increased  use  of  PRA  information 
as  described  in  the  draft  regiilatory 
guide  being  developed  for  this  purpose 
is  voluntary.  Licensees  can  continue  to 
operate  their  plants  under  the  existing 
procedures  defined  in  their  CLB.  It  is 
expected  that  licensees  will  choose  to 
make  changes  in  their  ctirrent  licensing 
bases  to  use  the  new  approaches 
described  in  the  draft  regulatory  guide 
only  if  it  is  perceived  to  be  to  their 
benefit  to  do  so. 

4.  Consequences 

Acceptance  guidelines  included  in 
the  draft  regulatory  guide  state  that  only 
small  increases  in  overall  risk  are  to  be 
allowed  under  the  risk-informed 
program.  Reducing  the  inspection 
fi«quency  of  piping  identified  to 
represent  low  risk  and  low  failure 
potential  as  provided  for  under  this 
program  is  an  example  of  a  potential 
contributor  to  a  smidl  increase  in  plant 


risk.  However,  the  program  also  requires 
increased  emphasis  on  piping 
categorized  as  high-safefy-sigmficdnt 
and  high-failure-potential  that  may  not 
be  inspected  under  current  programs. 
This  is  an  example  of  a  potential 
contributor  to  decreases  in  plant  risk. 
An  improved  prioritization  of  industry 
and  NRC  staff  resources,  such  that  the 
most  important  areas  associated  with 
plant  safefy  receive  increased  attention, 
shoidd  result  in  a  corresponding 
contributor  to  a  reduction  in  risk  Some 
of  the  possible  impacts  on  plant  risk 
cannot  be  readily  quantified  using 
present  PRA  techniques  and  must  be 
evaluated  qualitatively.  The  staff 
believes  that  the  net  effisct  of  the  risk 
changes  .associated  with  the  risk- 
informed  programs,  as  allowed  using 
the  guidelines  in  the  draft  regulatory 
guide,  should  result  in  a  very  small 
increase  in  risk,  maintain  a  risk-neutral 
condition,  or  result  in  a  net  risk 
reduction  in  some  cases. 

5.  Decision  Rationale 

It  is  believed  that  the  changes  in 
regulatory  approach  provided  for  in  the 
draft  regulatory  guide  being  develc^ed 
will  result  in  a  significant  improvement 
in  the  allocation  of  resources  both  for 
the  NRC  and  for  the  industry.  At  the 
same  time,  it  is  believed  that  this 
program  can  be  implemented  while        , 
maintaining  an  adequate  level  of  safefy 
at  the  plants  that  choose  to  implement 
risk-iniormed  programs. 

6.  Implementatiax 

It  is  intended  that  the  risk-informed 
regulatory  guide  on  inservice  inspection 
of  piping  (E)G-1063)  be  published  by 
early  to  Biid  CY  1998. 

Dated  at  Rockville,  Maryland,  thia  8th  day 
of  October  1997. 

For  tlie  Nuclear  Regulatory  Commission. 
Mark  A.  Cnnninghim, 
Chief,  PmbabilisUc  Risk  Analysis  Branch. 
IFR  Doc.  97-27235  Filed  10-14-97;  8:45  am] 
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NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Panel  Meeting:  NovemtMr  19-20, 
1997— Arlington,  Virginia:  Spent 
Nuctoar  Fuel  Transportation  Safety 

Pursuantto  its  authorify  under 
section  5051  of  Public  Law  100-203,  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board's  Panel  on  the  Waste 
Management  System  will  hold  a 
meeting  November  19-20,  1997, 
b^pnning  at  8:30  a.m.  The  meeting, 
which  is  open  to  the  public,  will  focus 


on  transportation  safefy  issues  for  spent 
nuclear  fuel. 

The  first  day  will  include 
presentations  on  the  federal  regulatory 
fiamework  under  which  transportation 
will  take  place,  transportation  planning 
and  practices  (using  a  specific  example), 
and  risk  analysis  (with  emphasis  on 
methodologies).  Representatives  from 
the  Department  of  Transportation,  the 
Nuclear  R^ulatory  Commission,  Sandia 
National  Laboratories,  and  Lawrence 
Livermore  National  Laboratory  have 
been  invited  to  make  the  presentations, 
along  with  several  private  consultants. 
On  the  second  day,  the  presenters  will 
participate  in  a  round-table  discussion 
of  their  topics.  Representatives  of  the 
state  of  Nevada,  the  environmental 
communify,  the  Department  of  Enersy, 
and  other  stakeholder  groups  also  wm 
participate.  The  meeting  will  end 
around  noon.  A  detailed  agenda  will  be 
available  approximately  two  weeks 
prior  to  the  meeting  by  fax  or  email,  or 
on  the  Board's  web  site  at 
www.nwtrb.gov. 

The  meeting  will  be  held  at  the 
Sheraton  national  Hotel,  Columbia  Pike 
ft  Washington  Boulevard,  Arlington, 
Virginia  22204;  (Tel)  703-521-1900;    ^ 
(Fax)  703-521-0332.  Reservations  for 
accommodations  must  be  made  by 
October  17, 1997,  and  you  must  indicate 
that  you  are  attending  the  Nuclear 
Waste  Technical  Review  Board's  panel 
meeting  to  receive  the  preferred  rate. 

Time  has  beein  set  aside  on  the  agenda 
for  comments  and  questions  from  the 
public.  Those  wishing  to  speak  are 
encouraged  to  sign  the  Public  Comment 
Register  at  the  check-in  table.  A  time 
limit  may  have  to  be  set  on  the  length 
of  individual  remarks;  however,  vmtten 
comments  of  any  length  may  be 
submitted  for  the  record. 

Transcripts  of  this  meeting  wiU  be 
available  on  computer  disk,  via  e-mail, 
or  on  a  librae-loan  basis  in  paper 
format  from  Davonya  Barnes,  Board 
staff,  beginning  December  18,  1997.  For 
further  information,  contact  Frank 
Randall,  External  Afbirs,  2300 
Clarendon  Blvd.,  Suite  1300,  Arlington. 
Virginia  22201-3367;  (Tel)  703-235- 
4473;  (Fax)  703-235-4495;  (E-mail) 
info9nwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  EXDE  in  its  program 
to  manage  the  disposal  of  the  nation's 
high-level  radioactive  waste  and 
conunercial  spent  nuclear  fuel.  In  that 
same  legislation,  Congress  directed  the  ' 
E)OE  to  characterize  a  site  at  Yucca 
Mountain.  Nevada,  for  its  suitabilify  as 
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a  potential  locatioii  for  a  permanent 
rapository  for  the  disposal  of  that  waste. 

Datad:  October  8, 1997. 
lAniUaa  Barnard. 

ExBCuthm  Dindot.  Nuclear  IVosto  Tochnical 
Review  Board. 
(FR  Doc.  97-27256  FU«1 10-14-97: 8:45  am) 
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:  Pension  Benefit  Guaranty 
Corporation. 

ACtlOM:  Notice  of  interest  rates  and 
assumptions. 


r:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regiilations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (ht^://w«nw.pbgcgov). 

DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  October  1997.  The  interest 
asstmiptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  November  1997.  The  interest  rates  for 
late  premium  payments  under  part  4007 
and  for  underpayments  and 
overpayments  of  single-employer  plan 
termination  liability  under  part  4062 
and  multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  during  the  fourth  quarter 
(October  throu^  December)  of  1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW..  Washii^iton.  DC 
20005,  202-326-4024.  (For  TTY  and 
TDD,  call  800-877-8339  and  request 
connection  to  202-326-4024). 


SUPPLEMENTARY  MFORMATKM: 
Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  die 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  $4006.4(bMl) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assimied  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  'The  rate  is  the 
"applicable  percentage"  (described  in 
the  statute  and  the  regulation)  of  the 
annual  yield  on  30-year  Trea8vu7 
securities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
paymoit  year").  The  jrield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releeses  G.13  and  H.15. 

For  plan  years  beginning  before  July 
1, 1997,  the  applicable  percentage  of  the 
30-]re^  Treasury  yield  was  80  percent 
The  Retirentent  Protection  Act  of  1994 
(RPA)  amended  ERISA  section 
4006(aX3)(EXiii)(n)  to  provide  that  the 
applicable  percentage  is  85  percent  for 
plan  years  beginning  on  or  after  July  1, 
1997,  through  (at  leest)  plan  years 
bMinning  before  January  1,  200^ 

However,  under  section  774(l  of  the 
RPA,  the  application  of  the  amendment 
is  defaned  for  certain  regulated  public 
utility  (RPU)  plans  for  as  long  as  six 
months.  The  applicable  percentage  for 
RPU  plans  will  therefore  mnain  80 
paicent  for  plan  years  beginning  before 
January  1, 1998.  (The  rules  governing 
the  applicable  percentages  for  "partial" 
RPU  plans  are  described  in  §  4006.5(g) 
of  the  premium  rates  regulation.) 

For  plans  for  which  the  applicable 
percentage  is  85  percent,  the  assumed 
interest  rate  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  in  October 
1997  is  5.53  percent  (i.e.,  85  percent  of 
the  6.50%  percent  yield  figtire  for 
September  1997). 

"rhe  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
November  1996  and  October  1997.  The 
rates  for  July  through  October  1997  in 
the  table  reflect  an  applicable 
percentage  of  85  percent  and  thus  apply 
only  to  non-RPU  plans.  However,  the 
rates  for  months  before  July  1997,  which 
reflect  an  applicable  percentage  of  80 
percent,  apply  to  RPU  (and  "partial" 
RPU)  planis  as  well  as  to  non-RPU  plans. 


For  premiuni  paymeftt  years 
beginning  in: 


Novemt>er  1996 
Decemt^er  1996 


The  as- 
sumed in- 
terest rate 


For  premium  payment  yeers 
tMgJnmng  in: 

The  as- 
sumed irv 
terest  rate 
ie— 

January  1997 

February  1997  _    _     ...    > 

March  1997 

April  1997 

May  1997 „„    .„ „. 

June  1997 

Juty  1907 „„ 

Auguat  1987 

September  1997      —      ^^ 
Oclobar  1997 

5.24 
5.46 
5.35 
5.54 
5.87 
5.56 
5l75 
5.S3 
5l59 
S.53 

For  premium  payment  years 
beginning  in  October  1997,  the  assumed 
interest  rate  to  be  used  in  determining 
variable-rate  premiums  for  RPU  plans 
(determined  using  an  applicable 
percentage  of  80  percent)  is  5.20 
percent  For  "partial"  RPU  plans,  the 
assumed  interest  rates  to  be  used  in 
determining  variable-rate  premiums  can 
be  computed  by  applying  the  rules  in 
§  4006.5(gl  of  the  pranium  rates 
regulation.  The  PBGC's  premium 
payment  instxuction  booklet  also 
describes  these  rules  and  provides  a 
worksheet  for  computing  the  assumed 
rate. 

Late  Preminm  Payments; 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  'tarninatiea 
Uability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC's  regulation  on 
Payment  of  Premiums  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§4062.7  of  die  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
underpayments  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currenUy 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the 
fourth  quarter  (October  through 
December)  of  1997,  as  announced  by  the 
IRS,  is  9  percent. 

The  foUowing  table  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


5.45 
5.18 


Frtjm— 

Through— 

Interest  rate 
(percent) 

4/1/91  -.. 

1/1/92 

4/1/92 

10/1/92 

7/1/94 

12/31/91 

301/92 

9/30«2 

6A30/94 

9/30/94 

10 
9 
8 

7 
8 
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From — 

Through — 

Interest  rate 
(percent) 

10/1/94 

4/1/95 

7/1/95 

4/1/96 

7/1/96 

1/1/97 

4/1/97 

7/1/97 

10/1/97 

301/95 .. 

6/3(V95 ..:.... 

3/31/96 

6/30«6 

12/31/96 

3/31/97 _... 

6/30/97 

9/30/97 

12/31/97 

9 
10 
9 
8 
9 
9 
9 
9 
9 

Underpajmnnts  and  Overpayments  of 
Multienqtlojrer  M^tfadrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  ca  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  imder  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quart»,  the  spedfied  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  begiiming  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  foxirth 
quarter  (October  through  December)  of 
1997  (i.e.,  the  rate  reported  for 
September  15, 1997)  is  8.50  percent 

'The  following  table  lists  the 
withdrawal  liability  luiderpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


Ffon»— 

Through— 

■"sr- 

10/1/91  

12«1/91 

8.00 

1/1/82 

3/31/92 

7J50 

4/1/92 

9/30/92  „    _..-„ 

6.50 

10/1/92 

6/30/94 „,. 

6.00 

7/1/94 

9/30/94 

7.25 

10/1/94 

1201/94 ...„. 

7.75 

1/1/96 

3«1/85 

8.50 

4/1/95 

9/30/96 

9.M 

10/1/95 

3«1/96 

8.75 

4/1/96^ 

12/31/96 

8.25 

1/1/97 

3«1/97 

8.25 

4/1/97 

6«V97 

8.25 

7/1/97 

g/30«7 

8.50 

10/1/97 

12/31/97 

,  8.50 

Muhieraployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  FoUowing  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 


4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
November  1997  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showing  the 
assiunptions  applicable  to  prior  pniods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  9th  day 
of  October  1997. 

David  M.  SInraas, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc  97-27272  Filed  10-14-97;  8:4S  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[BeL  Nou  IC-22B42: 812-1068^ 

Storra  Asset  Management  Portfolios,  st 
al.;  NotlQS  of  Application 

October  7, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
/ACTION:  Notice  of  application  under 
sections  6(c),  12(d)(l)Q),  and  17(b)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  sections 
12(d)(1)  (A)  and  (C)  and  17(a)  of  die  Act 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  amend  a 
prior  order » (the  "Prior  Order")  to 
permit  a  "fund  of  funds"  that  is  an 
open-end  investment  company  to  invest 
in  shares  of  an  affiliated  closed-end 
investment  company. 
APPLICANTS:  Sierra  Asset  Management 
Portfolios  (the  "Trust"),  Sierra  Prime 
Income  Fund  ("SPIF"),  Sierra 
Investment  Advisors  Corporation 
("Sierra  Advisors"),  and  Sierra 
Investment  Services  Corporation 
("Sierra  Services"),  including  each 
^plicant's  successor  in  interest' 
RUNG  DATES:  The  application  was  filed 
on  March  19, 1997  and  amended  on  July 
21, 1997.  Applicants  have  agreed  to  file 
an  amendment,  the  substance  of  which 
is  incorporated  in  this  notice,  during  the 
notice  period. 

HEAfMNQ  OR  NOTIFICATION  OF  HEARNUG:  An 
order  granting  the  ^plication  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 


^  Sierra  Asml  Management  Tnut,  at  al., 
Invectment  Company  Act  Releaae  Nos.  22001  (June 
3, 1996)  (notice)  and  22047  (June  28, 1996)  (order). 

'  "Successor  in  interest"  is  limited  to  entities  that 
result  from  a  reorganization  into  another 
jurisdiction  or  a  change  in  the  type  of  business 
oiganization. 


copy  of  the  request,  pmsonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  29, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  laifvyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SBC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washii^on,  D.C  20549. 
Applicants,  9301  Coibin  Avenue,  Suite 
333,  Northridge.  California  91324. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Elaine  M.  Boggs,  Senior  Counsel,  at 
(202)  942-0572,  or  Christine  Y. 
(keenlees.  Branch  Chief,  at  (202)  942- 
0564  (Office  of  Investment  Company 
R^ulation,  Division  of  Investment 
Management). 

SUPPLBIBITARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Sbeet, 
N.W.,  Washington,  D.C.  20549 
(telephone  (202)  942-6090). 

.^^licants'  Representations 

1.  The  Trust  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  and  consists  of 
five  portfolios  (the  "SAM  Portfolios").' 
Each  SAM  Portfolio  operates  as  a  "fund 
of  fimds"  under  the  Prior  Order  and 
invests  substantially  all  of  its  assets  in 
shares  of  various  portfolios  of  Sierra 
Trust  Fimds.  Sierra  Trust  Funds  is  a 
registered  open-end  management 
investment  company  comprised  of 
sixteen  portfolios  (the  "Underlying 
Funds")  that  is  part  of  the  "same  grtnip 
of  investment  companies"  (as  defined  in 
section  12(d)(l)(G)(ii)  of  die  Act)  as  die 
SAM  Portfolios.  Each  SAM  Portfolio 
also  invests  in  other  securities.  Each 
SAM  Portfolio  seeks  to  provide 
diversification  among  mafor  asset 
categories  and  stock  and  bond  sub- 
categories. Certain  of  the  SAM  Portfi^os 
are  designed  to  provide  exposure  in 
varying  d^rees  to  the  growth  potential 
of  the  stock  market  and/or  the  income 
potential  of  the  bond  market 

2.  Applic:ants  seek  to  amend  the  Prior 
Order  to  permit  the  SAM  Portfolios  to 
acquire  up  to  100%  of  SPIF's  shares. 
Applicants  request  that  relief  be 
extended  to  any  registered  open-end 
management  investment  company,  or 


>  The  Trust  was  initially  oiganizad  as  the  "Sierra 
Asset  Management  Trust."  but  changed  its  name  on 
July  19. 1996,  prior  to  the  Trust's  registration 
statemeol  becoming  effective. 


53670 


Federal  Register  /  Vol.  62.  No.  199  /  Wednesuay,  October  15,  1997  /  Notices 


series  thereof,  for  which  Sierra  Services 
or  any  entity  controlling,  controlled  by. 
or  undo-  common  control  with  Sierra 
Services,  now  or  in  the  future  acts  as 
investment  adviser  or  principal 
underwriter  (the  "Funds").* 

3.  SPIF  is  registered  under  the  Act  as 
a  non-diversified  closed-end  fund.'  SPIF 
seeks  to  provide  a  high  level  of  current 
income,  consistent  with  preservation  of 
capital,  through  investments  primarily 
in  senior  collateralized  loans  made  by 
banks  or  other  financial  institutions  to 
U.S.  corporations,  partnerships,  and 
other  entities.  The  loans  generally  are 
expected  to  pay  interest  at  rates  that 
float  or  reset  at  a  margin  above  a 
generally  recognized  base  lending  rate 
and.  in  addition,  have  a  dollar-weighted 
average  matiuity  of  ninety  days  or  less. 
As  a  result,  the  net  asset  value  ("NAV") 
of  SPIF's  shares  has  remained,  and  is 
expected  to  remain,  relatively  stable. 
Sierra  Services  has  determined  that 
SPIF's  investment  objective  and  policies 
make  it  an  appropriate  investment  for 
four  of  the  five  SAM  Portfolios.  (It  ia  not 
presently  intended  that  the  other 
portfolio  will  invest  in  shares  of  SPIF.) 

4.  Sierra  Services  is  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act")  and  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934.  Sierra  Services  serves  as  the 
principal  underwriter/distributor  of  the 
SAM  Portfolios  and  SPIF.  Sierra 
Services  also  serves  as  the  SAM 
Portfolios'  investment  adviser,  for 
which  it  receives  payment  equal  to 
0.15%  of  tach  SAM  Portfolio's  avenge 
net  assets.  Sierra  Advisors  is  an 
investment  adviser  registered  under  the 
Advisers  Act  and  provides  overall 
investment  management  services  to 
SPIF,  for  which  it  receives  payment 
equal  to  .95%  of  SPIF's  assets.  Sierra 
Advisors  and  Sierra  Services  are 
wholly-owned  subsidiaries  of  Sierra 
Capital  Management  Corporation,  which 
in  turn  is  a  wholly-owned  subsidiary  of 
Washington  Mutual,  Inc.  Van  Kampen 
American  Capital  Management,  Inc. 
("VKM")  is  an  investment  adviser 
registered  under  the  Advisera  Act  and 
manages  SPIF's  investment  portfolio  on 
a  day-to-day  basis. 

5.  The  SAM  Portfolios  currently  offor 
two  classes  of  shares,  class  A  shares  and 
class  B  shares.  Class  A  shares  are  subject 
to  a  maximum  fiont-end  sales  charge 
that  ranges  from  4.50%  to  5.75%. 
Purchases  of  Si  million  or  more  and 
certain  other  purchases  are  not  subject 
to  a  front-end  sales  charge  but  may  be 


subject  to  a  contingent  deferred  sales 
charge  ("CDSC")  of  up  to  1.00%.  Class 
A  shares  also  are  subject  to  a  0.25% 
asset-based  sales  charge.  Class  B  shares 
are  subject  to  a  maximum  CDSC  of  5%, 
a  0.75%  asset-based  sales  charge,  and  a 
0.25%  shareholder  servicing  fee. 

6.  SPIF  currondy  offers  a  single  class 
of  shares  that  carry  a  maximum  4.5% 
front-end  sales  charge.^  SPIF  has 
received  an  order  of  the  Commission 
permitting  it  to  ofier  additional  classes 
of  shares  subject  to  differing  sales 
charge  structures  (the  "Multi-Class 
Order").^  The  sales  charges  would 
include  front-end  sales  charges,  early 
withdrawal  charges  that  are  analogous 
to  CDSCs  and  that  con%ly  in  substance 
with  the  terms  of  rule  6c-10  under  the 
Act,  and  asset-based  distribution  fees 
that  comply  with  the  terms  of  nde  12b- 
1  under  the  Act.  In  addition,  under  the 
Multi-Class  Order,  SPIF  has  agreed  to 
comply  with  the  terms  of  rule  18f-3 
under  the  Act.  SPIF  also  has  agreed  to 
treat  all  sales-related  compensation  as 
sales  charges  subject  to  the  terms  of  rule 
2830  of  the  Conduct  Rules  of  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"). 

7.  SPIF's  shares  are  offiared  to  the 
public  on  a  continuous  basis  pursuant 
to  rule  415  under  the  Securities  Act  of 
1933.  Unlike  most  closed-end  funds, 
SPIF's  shares  are  not  listed  on  an 
exchange  or  traded  over-the^oimter.  No 
secondary  market  exists  for  SPIF's 
shares,  and  none  is  expected  to  develop 
in  the  ftitura.  SPIF  has  made,  and 
intends  to  continue  to  make,  pursuant  to 
section  23(c)(2)  of  the  Act,  quarterly 
tender  offers  to  repurchase  a  specified 
percentage  of  its  outstanding  shares  for 
cash  at  NAV,  subject  to  approval  by 
SPIF's  board  of  trustees  (the  "Tender 
Privilege"). 

8.  Under  the  Tender  Privilege,  absent 
an  early  withdrawal  charge,  SPIF 
shareholdera  receive  cash  in  an  amount 
equal  to  the  NAV  of  their  shares  as 
determined  by  State  Street  Bank  &  Trust 
Company  at  the  close  of  business  on  the 
date  that  the  Tender  Privilege 
terminates.  SPIF  shareholders  who  do 
not  wish  to  receive  cash  under  the 
Tender  E^ivilege  may  instead  elect  to 
exchange  their  shares  (the  "Exchange 
Privilege")  for  shares  of  the  Sierra  Trust 
Funds  or  the  SAM  Portfolios.  SPIF  has 
informed  investors  in  its  promoticmal 
materials  that  there  can  be  no  assurance 
that  the  Tender  and  Exchange  Privileges 
will  be  offered  every  quarter,  or  if 


''AU  investment  companies  that  ptosantiy  intend 
to  rely  on  the  raquastad  ordar  ara  named  as 
appUcanti. 


»  Shares  of  SPIF  would  be  sold  to  the  SAM 
PortfoUos  without  imposition  of  a  laies  chai^ga. 

*  Sientt  Prime  Income  Fund,  el  ai  Investment 
Company  Act  Release  Nos.  Z2S12  (Feb.  14.  1997) 
(notice)  and  22SS6  (March  12. 1997)  (older). 


completed,  that  they  will  provide 
sufficient  liquidity  for  all  shareholdera 
who  wish  to  dispose  of  their  SPIF 
shares. 

9.  Sierra  Services  acknowledges  that 
SPIF  shares  will  be  deemed  illiquid 
securities  unless  determined  otherwise 
by  the  Trust's  board  of  trustees,  and  that 
any  purchase  of  SPIF  shares  by  a  SAM 
Portfolio  will  comply  with  the  SEC 
rules,  reg\ilations,  and  staff  positions 
concerning  the  liquidity  of  an  open-end 
fund's  portfolio.  The  Trust 
acknowledges  that  the  periodic  tender 
offisra  do  not  by  themselves  provide  a 
basis  for  determining  that  the  SPIF 
shares  are  liquid. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  provides  that  no 
registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  the  securities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  this 
securities,  together  with  the  securities  of 
any  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
The  purpose  of  section  12(d)(1)(A)  was 
to  address  the  perceived  adverse 
consequences  of  "pyramiding"  of 
investment  companies  in  a  fiLid  of 
funds  arrangement,  including 
duplicative  costs,  the  exercise  of  undue 
influence  or  control  over  the  underlying 
fund,  and  the  potential  adverse  impact 
of  large-scale  redemptions. 

2.  Section  12(d)(1)(C)  provides  that  no 
registered  investment  company  may 
acquire  securities  of  a  registered  closed- 
end  company  if  the  acquiring  company, 
together  with  any  other  investment 
companies  advised  by  the  investment 
adviser,  own  more  than  10%  of  the 
closed-end  fund's  outstanding  voting 
securities.  Applicants  state  that  there 
were  no  additional  concerns  underlying 
section  12(d)(1)(C);  rather,  section 
12(d)(1)(C)  was  intended  to  relax  the 
section  12(d)(1)(A)  prohibitions  to 
accommodate  fund  indtistry  difficulties 
associated  with  monitoring  the 
acquisition  of  closed-end  fond  shares. 

3.  Applicants  request  relief  ftom  the 
limitations  of  sections  12(d)(1)  (A)  and 
(C)  to  the  extent  necessary  to  permit 
each  individual  SAM  Portfolio  to  invest 
more  than  5%  of  its  assets  in  SPIF  and 
acquire  more  than  3%  of  SPIF's  shares. 

4.  Section  12(d)(l)0)  provides  that  the 
SEC  may  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
and  to  the  extent  the  exomption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  For  the 
reasons  below,  applicants  assert  that  the 
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proposal  meets  the  requirements  of 
section  12(dKl)(J). 

5.  Section  12(d)(1)(G)  of  the  Act 
provides  that  section  12(d)(1)  will  not 
apply  to  the  securities  of  cm  acquired 
company  purchased  by  an  acquiring 
company  if:  (a)  The  acquiring  company 
and  the  acquired  company  are  part  of 
the  same  group  of  investment 
companies;  (b)  the  acquiring  company 
holds  only  securities  of  acquired 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
government  securities,  and  short-term 
paper;  (c)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  acquiring 
company  and  the  acquired  company  are 
limited:  and  (d)  the  acquired  company 
has  a  policy  that  prohibits  it  bom 
acquiring  securities  of  registered  open- 
end  investment  companies  or  registered 
unit  investment  trusts  in  reliance  on 
section  12(d)(1)  (F)  or  (G).    . 

6.  Applicants  may  not  rely  on  section 
12(d)(1)(G)  because  the  SAM  Portfolios 
will,  in  addition  to  investing  directly  in 
portfolio  securities  as  permitted  by  the 
Prior  Order,  be  investing  in  shares  of 
SPIF,  a  closed-end  fund.  However, 
applicants  believe  that  exemptive  relief 
to  permit  investments  by  the  SAM 
Portfolios  in  shares  of  SPIF  is 
appropriate  because  SPIF  will  operate  in 
a  manner  substantially  similar  to  an 
open-end  fund.  Applicants  state  that 
operational  similarities  between  SPIF 
and  an  open-end  fund  include  the 
following:  (a)  Share  offerings  on  a 
continuous  basis  at  a  price  equal  to  their 
NAV,  plus  any  applicable  sales  charges; 
(b)  daily  pricing  of  shares  that 
substantially  complies  with  rule  22c-l 
under  the  Act;  and  (c)  procedures  that 
permit  investors  to  tender  their  shares 
for  cash  in  an  amount  equal  to  their 
NAV. 

7.  Applicants  assert  that  permitting 
the  SAM  Portfolios  to  invest  in  SPIF 
would  not  raise  the  concerns  underlying 
sections  12(d)(1)(A)  and  (C).  Applicants 
believe  that  the  proposal  will  not  raise 
the  concern  that  investors  will  be 
subject  to  two  layera  of  advisory  fees. 
Applicants  state  that,  before  approving 
any  advisory  contract  under  section  15 
of  the  Act,  the  trustees  of  the  Trust, 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(19)  of  the  Act,  will  find 
that  any  advisory  fees  charged  under  the 
contract  are  based  on  services  provided 
that  are  in  addition  to,  rather  than 
duplicative  of,  services  provided  under 
any  advisory  contract  with  an 
Underlying  Fund  or  SPIF.  Applicants 
also  note  that  the  advisory  fees  charged 
to  the  Trust  are,  in  essence,  for  asset 
allocation,  while  the  Underlying  Funds' 
and  SPIF's  advisory  fees  relate  to  the 


selection  and  disposition  of  specific 
securities. 

8.  Applicants  assert  that  the  proposal 
will  not  involve  layering  of  sales 
charges.  Applicants  state  that,  as  a 
condition  to  the  requested  relief,  any 
sales  charges  or  distribution  or  service 
fees  relating  to  the  shares  of  a  SAM 
Portfolio  will  not  exceed  the  limits  set 
forth  in  rule  2830  of  the  Conduct  Rule; 
of  the  NASD  when  aggregated  with  any 
sales  charges  or  distribution  or  service 
fees  that  the  SAM  Portfolio  may  pay 
relating  to  the  acquisition,  holding,  or 
disposition  of  shares  of  the  Undenying 
Funds  or  SPIF. 

9.  Applicants  state  that  administrative 
and  similar  fees  may  be  charged  at  the 
Trust  and  Underlying  Fund  and  SPIF 
levels.  However,  applicants  believe  that 
overall  administrative  and  other 
expenses  may  be  reduced  at  each 
individual  level  under  the  proposed 
arrangement 

10.  Applicants  contend  that  the  threat 
of  large  scale  redemptions  is  minimized 
in  the  proposed  structure.  Applicants 
assert  that  the  SAM  Portfolios  are 
designed  for  long-term  investors,  which 
reduces  the  possibility  that  the  SAM 
Portfolios  will  be  used  as  short-term 
trading  vehicles  and  fiirther  protects  the 
SAM  Portfolios,  the  Underlying  Funds, 
and  SPIF  from  imexpected  large 
redemptions.      ' 

11.  Applicants  state  that  an  additional 
concern  underlying  section  12(d)(1)  is 
the  creation  of  overly  complex 
investment  vehicles.  Applicants  state 
that  these  concerns  are  addresses  by  the 
fact  Aat  no  Underlying  Fimd  or  SPIF 
will  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(lKA) 
of  the  Act. 

12.  Section  17(a)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company  from  selling 
securities  to,  or  purchasing  securities 
from,  the  company.  The  Trust  and  SPIF 
may  be  considered  affiliated  persons  by 
virtue  of  being  imder  common  control  of 
Sierra  Capital  Management  Corporation. 
They  also  many  be  deemed  to  be 
affiliated  persons  to  the  extent  that  a 
SAM  Portfolio  may  own  5%  or  more  of 
SPIF's  shares.  Accordingly,  applicants 
request  relief  to  {>ermit  SPIF  to  sell  its 
shares  to  and  repurchase  its  shares  from 
the  SAM  Portfohos. 

13.  Section  6(c)  of  the  Act  provides 
that  the  SEC  may  exempt  persons  or 
transactions  from  any  provision  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 


14.  Section  17(b)  provides  that  the 
SEC  will  exempt  a  proposed  transaction 
from  section  17(a)  ijf  evidence 
establishes  that  (a)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the 
policies  of  the  registered  investment 
company  involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act  Applicants 
request  an  exemption  imder  sections  6 
(c)  and  17  (b)  and  state  that  relief  is 
appropriate  for  the  reasons  discussed 
below. 

15.  Applicants  believe  that  the  terms 
of  the  proposed  arrangement  are 
reasonable  and  fair  and  do  not  involve 
overreaching  because  the  consideration 
paid  for  the  sale  and*  repurchase  of 
sharra  of  SPIF  will  be  based  on  the  NAV 
of  SPIF.  Applicants  represent  that  VKM, 
an  entity  that  is  not  an  affiliated  person 
of  Sierra  Services,  will  provide  pricing 
recommendations  to  Sierra  Advisors 
concerning  SPIF's  portfolio  securities. 
Sierra  Advisors  will  then  provide 
pricing  information,  based  on  the 
recommendations  received  from  VKM, 
to  State  Street  Bank  &  Trust  Company  to 
determine  the  NAV  of  SPIF's  shares, 
subject  to  procedures  that  SPIF's  board 
of  trustees  have  established  and  monitor 
on  a  periodic  basis.  Sales- and 
repurchases  from  all  investors  will  be 
baised  on  the  NAV  so  determined. 

16.  Applicants  state  that  the  proposed 
arrangement  will  be  consistent  with  the 
policies  of  each  Fimd  and  SPIF.  The 
investment  of  assets  of  the  Funds  in 
shares  of  SPIF  and  the  issuaaoe  of 
shares  of  SPIF  to  the  Funds  will  be 
effected  in  accordance  with  the 
investment  restrictions  of  each  Fund 
and  SFTF  and  will  be  consistent  with  the 
policies  as  set  forth  in  the  registration 
statement  of  each  Fund  and  SPIF. 
Applicants  also  believe  that  the 
proposed  arrangement  is  consistent  with 
the  general  purposes  of  the  Act 

Applicants' Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions, 
which  supersede  the  conditions  to  the 
Prior  Order 

1.  A  Fund  may  purchase  shares  of 
SPIF  so  long  as  shares  of  SPIF  are 
continuously  offered  to  the  Funds  at 
NAV,  and  SPIF  continues  to  offer  the 
Tender  Privilege. 

2.  Neither  the  Underlying  Funds  nor 
SPIF  (collectively,  the  "New  Underlying 
Funds")  will  acquire  securities  of  any 
other  investment  company  in  excess  of 
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the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act. 

3.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
board  of  trustees  of  a  Fund,  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons"  of  the  Fund  as 
defined  in  section  2{a)(19)  of  the  Act, 
will  find  that  the  advisory  fees  charged 
imder  the  contract  are  based  on  services 
provided  that  are  in  addition  to.  rather 
than  duplicative  of,  services  provided 
under  any  New  Underlying  Fund 
advisory  contract.  This  finding,  and  the 
basis  upon  which  the  finding  was  made, 
will  be  recorded  fully  in  the  minate 
books  of  the  Fund. 

4.  Any  sales  charges  or  distribution  or 
service-related  fees  charged  with  respect 
to  shares  of  a  Fund,  when  aggregated 
with  any  sales  charges  or  distribution  or 
service-related  faes  paid  by  the  Fund 
with  respect  to  the  shares  of  any  New 
Underlying  Fund,  will  not  exceed  the 
limits  set  forth  in  rule  2830  of  the  NASD 
Conduct  Rules. 

5.  Each  Fund  and  each  New 
Underiying  Fund  will  be  part  of  the 
same  "group  of  investment  companies," 
as  defined  in  section  12(d)(lKG)(ii)  of 
the  Act 

For  the  CommiMion,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Mafgarat  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  97-27171  FUed  10-14-97;  8:45  am) 

MUMS  COM  ••10-ei-M 


SECURITIES  AND  EXCHANGE 


Sunshine  Act  Meeting 

FEDERAL  REGISTER  CfTATION  OF  PREVIOUS 
AWNOUMCEMEWT;  [To  be  Published]. 

STATUS:  Closed  Meeting. 

PLACE:  450  Fifth  Street.  NW.. 
Washington.  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  To  be 
Published. 

CHANGE  M  THE  MEETMQ:  Time  Change. 

The  time  for  the  closed  meeting 
scheduled  for  Tuesday.  October  14, 
1997,  at  10:30  a.m.,  has  been  changed  to 
11:00  a.m. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  (202)  942- 
7070. 


Dated:  October  9,  1997. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  97-27436  Filed  10-10-97;  12:17 
pm] 
iNXMQCOoc  sai^-ei-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retaeea  Na  34-3t219;  FNe  No.  SR-CBOE- 
97-611 

October  8. 1997. 

SeK-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Qratuitlss 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),*  and  Rule 
19b-4  thereunder, 2  notice  is  hereby 
given  that  on  September  25, 1997,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n.  and 
m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulalory  Organiietimi'a 
Statement  of  the  Terma  of  Subataqce  of 
the  Propoeed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rule  4.4  ("Rule")  governing 
gratuities.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary.  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fiwr,  the  Pn^Msed  Rule 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tTie  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  change 
to  Rule  4.4  is  to  increase  the  dollar 
value,  from  $50.00  to  $100.00,  of 
gratuities  or  compensation  that  may  be 
given  in  any  one  year  by  an  Exrhange 
member  to  an  Exchange  employee 
without  the  prior  consent  of  the 
Exchange.  Gratuities  are  gifts  of  any 
kind,  including,  but  not  limited  to,  cash. 
Grattiities  or  compensation  in  an 
amount  less  than  those  specified  in  the 
Rule  do  not  require  any  prior  consent. 

Currently,  pursuant  to  Rule  4.4,  the 
amount  permitted  under  the  Rule  to  be 
given  by  a  CBOE  member  to  an 
employee  of  any  other  member  or  of  any 
non-member  broker,  dealer,  bank  or 
institution,  without  the  prior  consent  of 
the  employer  and  of  the  Exchange  is 
$100.  and  the  amount  permitted  to  be 
given  by  a  CBOE  member  to  an 
Exchange  employee  without  prior 
Exchange  permission  is  $50.  The  CBOE 
proposes  to  increase  the  amount 
permitted  to  be  given  by  a  CBOE 
member  to  an  Exchange  employee  from 
$50  to  $100.  The  purpose  of  this  change 
is  to  account  for  inflation  that  has 
occurred  since  the  $50  amoimt  was 
established  in  19A0. 

Also,  the  rule  language  is  being 
revised  to  clarify  that  Exchange  consent 
is  required  if  a  member  wants  to  give  a 
gratuity  of  over  $100  to  an  Exchange 
employee.  The  Exchange  proposes  to 
chuige  the  current  construction  of  the 
Rule  in  order  to  clarify  that  the  final 
phrase  requiring  consent  refers  to  both 
Exchange  employees,  as  well  as 
employees  of  any  other  member  or  of 
any  non-member  broker,  dealer,  bank  or 
institution.    - 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  chaise  is  consistent  with 
Section  6(b)(5)  of  the  Act  ^  in  that  it 
promotes  just  and  equitable  principles 
of  trade,  fosters  cooperation  among 
persons  engaged  in  facilitating  securities 
transactions,  and  protects  investors  and 
the  public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


>lSU.S.C§78^bXl). 
*17CFR240.19b-«. 


Msu.s.cs7ai[b). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  ECEectiveness  of  the   . 
Proposed  Rule  Change  and  Timing  for 
Commiaaion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  tip  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes  '  - 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing.  In 
addition,  the  Conmiission  encourages 
commenters  to  consider  whether  (1) 
The  acceptance  of  cash  or  its  equiv^nt 
should  be  permitted  in  any  " 

circtmistance;  (2)  there  are  presently 
adequate  safeguards  against  the 
solicitation  of  gratuities;  and  (3)  all 
ofiiers  of  gratuities,  >^ether  accepted  or 
not,  should  be  recorded  in  a  timely 
manner  by  the  employee,  and  such 
records  should  be  maintained  by  his 
*!   employer.  Persons  making  written 
submissions  should  file  six  copies    ' 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
Copies  of  tl^  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Ae  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-97-51  and  should  be 
submitted  by  November  5. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


Margaret  H.  McFarland, 

Deputy  Secretary.  "" 

(FR  Doc.  97-27282  Filed  10-14-47;  8:45  am] 

BNJJNO  CODS  aoio-m-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39216;  FHe  No.  8R-NAS0- 
97-721 

Self-Regulatory  Organizations;  Notiea 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  Extension  of  the  Nasdaq 
International  Service  Pilot  Program 

October  7, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
September  30,  1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  n  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  conmients  on  the  proposed  rule 
change  from  interested  parties  and 
approving  this  proposal  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  extent  for  one 
year,  until  October  9, 1998:  (1)  The  pilot 
term  of  the  Nasdaq  International  Service 
("Service");  and  (2)  the  efi^ectiveness  of 
certain  rules  ("International  Rules")  that 
are  tinique  to  the  Service.  The  prbposal 
does  not  entail  any  modification  of  the 
International  Rules.  The  present 
authorization  for  the  Service  and  the 
International  Rules  expires  on  October 
11, 1997. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fia;  the  Proposed  Rule 
Change 

Tlie  NASD  proposes  to  extend  for  one 
year,  until  October  9. 1998,  the  pilot 
operation  of  the  Service  and  the 
effectiveness  of  the  International  Rules 
governing  broker-dealers'  access  to  and 
use  of  the  Service.  The  existing  pilot 
operation  of  the  Service  and  the 
International  Rules  was  originally 
authorized  by  the  Commission  in 
October  1991  ^  and  the  Service  was 
laimdied  on  January  20, 1992.  The  pilot 
has  since  been  extended  ^  and  is  set  to 
expire  on  October  11,  1997.* 

The  Service  supports  an  early  trading 
session  running  from  3:30  a.m.  to  9:00 
a.m.  Eastern  Time  ("FT")  on  each  ILS. 
business  day  ("European  Session")  that 
overlaps  the  business  hours  of  the 
London  financial  markets.  Participation 
in  the  Service  is  voluntary  and  is  open 
to  any  authorized  NASD  member  firm  or^^ 
its  approved  broker-dealer  affiliate  in 
the  U.K.  A  member  participates  as  a 
Service  market  maker  either  by  staffing 
its  trading  facilities  in  the  U.S.  or  the 
bcilities  of  its  approved  affiliate  during 
the  European  Session.  The  Service  also 
has  a  variable  opening  feature  that 
permits  Service  market  makers  to  elect 
to  participate  starting  from  3:30  a.m., 
5:30  a.m.,  or  7:30  a.m.  ET.  The  election 
is  required  to  be  made  on  a  securify-by- 
security  basis  at  the  time  a  firm  registers 
with  the  NASD  as  a  Service  market 
maker.'  At  present,  there  are  no  Service 
market  mal^rs  participating  in  the 
Service. 

As  noted  above,  the  NASD  is  seeking 
to  extend  the  pilot  term  for  one  year. 
During  this  period,  the  NASD  will. 
continue  to  evaluate  the  Service's 
operation  and  consider  possible 
enhancements  to  the  Service  to  broadui 


«17  CFR  200.20-3(«Xl2). 


'  15  VS.C  S  78KbMl)(1988). 


'  See  Securities  Exchange  Act  ReleMe  No.  29612 
(October  11,  1991).  56  FR  52082  (October  17.  1991) 
(order  approving  File  No.  SR-NASD-90-33)  ("Pilot 
Approval  Order"). 

'  See  Securities  Exchange  Act  Releaee  No.  3303f 
(October  8.  1993).  58  FR  53752  (October  18. 1993) 
(order  approving  File  No.  SR-NAa>-93-50) 
(extending  the  pilot  operation  of  the  Service  ibr  two 
years  through  October  1 1 ,  1995). 

*  See  Securities  Exchange  Act  Release  No.  363S9 
(October  11,  1995),  60  FR  53820  (October  17, 1995) 
(order  approving  File  No.  SR-NASD-95-46) 
(extending  the  pilot  operation  of  the  Service  for  two 
years  through  October  11, 1997). 

'  Regardless  of  the  opening  time  chosen  by  the 
Service  market  maker,  the  Service  market  marker  is 
required  to  fulfill  all  of  the  obligations  of  a  Service 
mslrket  maker  from  that  time  (i.e..  3:30  a.m.,  5:30 
a.m.,  or  7:30  ajn.  ET)  until  the  European  Seaston 
closes  at  9KX)  a.m.  ET.  See  Securities  Exchange  Ad 
Release  No.  32471  (June  16. 1993),  58  FR  (]uDe  22. 
1993)  (order  approving  File  No.  SR-NASD-az-M). 
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market  marker  participation.  The  NASD 
views  the  Service  as  a  significant 
experiment  in  expanding  potential 
opportunities  for  international  trading 
via  systems  operated  by  the  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"). 
Accordingly.  The  NASD  believes  that 
this  pilot  operation  warrants  an 
extension  to  permit  possible 
enhancements  that  will  increase  the 
Service's  utility  and  attractiveness  to  the 
investment  community.*  The  NASD 
believes  it  is  extremely  important  \o 
preserve  this  facility  and  the 
op{>ortunities  it  provides,  especially  in 
light  of  the  increasingly  global  nature  of 
the  seoirities  markets  and  the  trend  of 
doss-border  transactions  generally. 

In  addition,  the  Service  serves  an 
invaluable  role  as  a  critical  early 
warning  mechanism  in  the  context  of 
significant  changes  involving  Nasdaq 
software  and  hardware  systems. 
Specifically,  because  the  Service 
operates  in  the  early  morning  houn 
prior  to  the  opening  of  trading  in  the 
domestic  session  of  Nasdaq,  the  Service 
has  provided  for  the  early  detection  of 
systems  or  communications  problems 
when  Nasdaq  implements  these  systems 
changes. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 
llA{a)(l)  (B)  and  (C)  and  15A(b)(6)  of 
the  Act.  Subsections  (B)  and  (C)  of 
Section  llA(aKl)  set  forth  the 
Congressional  goals  of  achieving  more 
efficimt  and  effiective  market 
operations,  broader  availability  of 
information  with  respect  to  quotations 
for  secvuities,  and  the  execution  of 
investor  orders  in  the  best  market 
through  the  use  of  advanced  data 
processing  and  communications 
techniques.  Section  lSA(bK6)  requires, 
among  other  things,  that  the  NASD's 
rules  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  and  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
Gacilitating  transactions  in  securities. 
The  NASD  believes  that  the  proposed 
extension  of  the  Service  and  the 
International  Rules  is  fully  consistent 
with  these  statutory  provisions. 

(B)  Self-Regalatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 


*  Assuming  that  the  pilot  term  is  oxtended.  tha 
NASD  will  cootioue  to  supply  the  Commission 
Willi  Iha  iMistical  report  prescrilwd  in  the  initial 
Pilot  Approval  Order  iortha  Sarvica  at  six-aMXUh 
intarvals.  .    i.      ■'"     ' 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor  . 
received. 

in.  Cainmiasi0n's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Propoeeo  Kvle  Cnaiige 

The  NASD  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effisctiveness  pursuant  to 
Section  19(bK2)  of  the  Act  so  that  the 
operation  of  the  pilot  program  for  the 
Service  may  continue  on  an 
uninterrupted  basis.  In  addition,  as 
noted  above,  the  NASD's  proposal 
entails  no  modification  to  the 
International  Rules  or  the  Service, 
which  prtviously  were  subject  to  the 
full  notice  comment  period  required  by 
Section  19(b)  of  the  Act  when  they  were 
approved  originally  by  the  Commission. 
Accordingly,  the  NASD  believes  good 
cause  exists  to  extend  the  effoctiveness 
of  the  pilot  program  for  the  Service  on 
an  accelerated  basis. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
sections  llA(aKl]  (B)  and  (C)  and 
15A(b)(6}  of  the  Act  Sections  llA(a)(l) 
(B)  and  (C)  of  the  act  set  forth  the 
Congressional  goals  of  achieving  more 
efficient  and  effective  market 
operations,  broader  availability  of 
information  %vith  respect  to  quotations 
for  securities,  and  the  execution  of 
investor  orders  in  the  best  maricet 
through  the  use  of  advanced  data 
prtx»ssing  and  communications 
techniques.  Section  15A(b)(6)  requires, 
among  other  things,  that  the  NASD's 
ndes  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
promote  just  and  equitable  principals  of 
trade,  and  to  foster  cooperation  and 
coordination  with  persons  engaged  in  . 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities. 

The  Conmiission  continues  to  view 
the  Service  as  a  significant  experiment 
in  expanding  potential  opportimities  for 
international  trading  via  systems 
operated  by  Nasdaq.  Although  there  are 
no  market  makers  participating 
currently  in  the  Service,  ihe  NASD 
plans  to  reevaluate  the  Service's 
operation  and  consider  possible 
enhancements  to  the  Service  to  broaden 
market  maker  participation.  In  addition, 
the  NASD  has  stated  that  the  Service 
has  played  a  valuable  role  by  providing 
for  the  early  detection  of  systems  or 
communications  problems  when 


Nasdaq  implements  significant  changes 
in  its  hardware  and  software  systems. 
Accordingly,  the  Commission  believes 
that  the  pilot  program  warrants  an 
extension  to  permit  possible 
enhancements  that  will  increase  the 
Service's  utility  to  the  investment 
community.^  The  NASD  must  file  any 
changes  to  the  operation  of  the  Service 
with  the  Commission  pursuant  to 
Section  ig(b)(2)  of  the  Act 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
order  to  ensure  the  continuous 
operation  of  the  Service  through 
October  9. 1998.  The  current 
authorization  for  the  Service  expires  on 
October  11. 1997. 

IV.  SoUciUtioo  of  Comments 

Interested  persons  are  invited  to     ^ 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copiying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-72  and  should  be 
submitted  by  November  5. 1997. 

It  is  thereiore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  ru^  change  (SR-NASD-97- 
72)  is  approved  through  October  9, 
1998. 

For  the  Commission,  by  tha  Division  of 
Market  Regulation,  pursuant  to  dalagated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-27280  Filed  10-14-47: 8:45  am] 
MUJNQ  coos  aais-ot-ai 


'Tha  NASD  cootinuas  to  be  rMpoiuible  for 
supplying  tha  Commission  with  the  statistical 
reports  prescribed  in  the  initial  Pilot  Approval 
Order  at  six-month  intervals.  However,  the 
supporting  documentation  is  no  longer  required, 
unlaas  otbarwise  requested  by  the  Commission. 

•  IS  U.S.C  S  7Sfn>N2)  (198S). 
•17CFR  200.3O-3(aMl2). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38218;  Hie  No.  SR-NASO- 
97-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amandmant  No.  1  Tharelo  by  the 
National  Aaaoclatlon  of  SacurWaa 
Dealers,  Inc.  Relating  to  Its  Rules 
Govaming  Excuaad  IMarkat  Mafcar 
vmthdrawals  and  Market  Maker 
Ratowtatamants 

October  8. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),'  notice  is 
hereby  given  that  on  January  24, 1997. 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD!'  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  On 
Septraiber  30, 1997,  the  NASD 
submitted  an  amendment  ("Amendment 
No.  1")  to  the  proposed  rule  change  to 
make  technical  amendments  to  the  text 
of  the  proposed  rule  change.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
chai^  from  interested  pwsons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  its 
rules  governing  excused  market  maker 
withdrawals  and  the  voluntary 
termination  of  market  maker 
registrations.  The  proposed  rule  changes 
also  wotild  amend  the  NASD's  rules 
governing  the  reinstatement  of  market 
makers  that  have  been  "SOESed  out  of 
the  Box"  or  have  accidentally 
withdrawn  from  a  security.  "The  text  of 
the  proposed  rule  changes  are  as 
follows.  (Additions  are  italicized; 
deletions  are  bracketed.) 


4619.  Withdrawal  of  Quotations  and 
Passive  Market  Making 

(a)  A  market  maker  that  wishes  to 
withdraw  quotations  in  a  security  or 
have  its  quotations  identified  as  the 
quotations  of  a  passive  market  maker 
shall  contact  Nasdaq  Marlcet  Operations 
to  obtain  excused  withdrawal  status 
prior  to  withdrawing  its  quotations  or 
identification  as  a  passive  market 


M5U.S.C878s(bKl)- 

'  See  LaUer  from  Rob«t  E.  Aber.  Vice  President 
and  General  Counsel.  NASDAQ,  to  Katherine 
England.  Assistant  Director,  Division  of  Market 
Regulation,  Securities  and  Exchange  Commission 
(September  29,  1997). 


moicer.  Withdrawals  of  quotations  or 
identifications  of  quotations  as  those  of 
a  passive  market  maker  shall  be  granted 
by  Nasdaq  Market  Operations  oiUy  upon 
satisfying  one  of  the  conditions 
specified  in  this  Rule. 

(b)  Excused  withdrawal  status  based 
on  (physical]  circtmistances  beyond  the 
market  maker's  control  may  be  granted 
for  up  to  five  (5)  business  days,  unless 
extended  by  Nasdaq  Ma^oet  Operations. 
Excused  withdrawal  status  (or  passive 
market  maker  status]  based  on 
demonstrated  legal  or  regulatory 
requirements,  supported  by  appro{Mriate 
documentation  and  accompanied  by  a 
representation  that  the  condition 
necessitating  the  withdrawal  of 
quotations  is  not  permanent  in  nature, 
may.  upon  written  request,  be  granted 
for  not  more  than  sixty  (60)  days  (unless 
such  request  is  required  to  be  made 
pursuant  to  paragraph  (d)  below). 
Excused  withdrawal  status  based  on 
religious  holidays  may  be  granted  only 
if  written  notice  is  received  by  the 
Association  [five]  one  business  day[s]  in 
advance  and  is  approved  by  the 
Association.  Excused  withdrawal  status 
based  on  vacation  may  be  granted  only 
if: 

(1)  the  written  request  for  withdrawal 
is  received  by  the  Association  (twenty 
(20)1  ohe  business  day(s]  in  advance, 
and  is  approved  by  the  Association; 

(2)  the  request  includes  a  list  of  the 
seciuities  for  which  withdrawal  is 
reauested;  and 

(3)  the  request  is  made  by  a  market 
maker  with  three  (3)  or  fewer  Nasdaq 
level  3  terminals.  Excused  withdrawal 
status  may  be  granted  to  a  market  maker 
that  has  withdrawn  bom  an  issue  prior 
to  the  public  announcement  of  a  merger 
or  acquisition  and  wishes  to  re-register 
in  the  issue  pursuant  to  the  same-day 
registration  procedures  contained  in 
Rt^e  4611,  above,  provided  the  market 
maker  has  remained  registered  in  one  of 
the  affected  issues.  The  withdrawal  of 
quotations  because  of  pending  news,  a 
sudden  influx  of  orders  or  price 
changes,  or  to  efiiect  transactions  with 
competitors  shall  not  constitute 
acceptable  reasons  far  granting  excused 
withdrawal  status. 

(cHd)  No  changes. 

(e)  The  AforJtet  Operations  Review 
Committee  shall  have  jurisdiction  ovir 
proceedings  brought  by  Market  Makers 
seeking  review  of  the  denial  of  an 
excused  withdrawal  pursuant  to  this 
Rule  4619,  or  the  conditions  imposed  on 
their  reentry. 

4820.  Voluntary  Termination  of 
Registration 

(a)  A  market  maker  may  voltmtarily 
terminate  its  registration  in  a  security  by 


withdrawing  its  quotations  from  The 
Nasdaq  Stock  Market.  A  market  maker 
that  voluntarily  terminates  its 
registration  in  a  security  may  not  re- 
register as  a  market  maker  in  that 
security  for  twenty  (20)  business  days. 
Withdrawal  bom  SOES  particupation  as 
a  market  maker  in  a  Nasdaq  National 
Market  seciuity  shall  constitute 
termination  of  registration  as  a  market 
maker  in  that  security  for  purposes  of 
this  Rule;  provided,  however,  that  a 
maricet  maker  that  fails  to  maintain  a 
clearing  arrangement  with  a  registered 
clearing  agency  or  with  a  member  of 
such  an  agency  and  is  withdrawn  from 
participation  in  the  Automated 
Confirmation  Transaction  System  and 
thereby  terminates  its  registration  as  a 
market  maker  in  Nasdaq  National 
Maiket  issues  may  register  as  a  markM 
maker  at  any  time  after  a  clearing 
arrangement  has  beiln  reestablished  and 
the  mari»t  maker  has  complied  with 
ACT  participant  reqiiirements  contained 
in  Rule  6100. 

(b)  Notwithstanding  the  above,  a 
maHcet  maker  that  accidentally 
withdraws  as  a  market  maker  may  be 
reinstated  if; 

(1)  the  maiket  maker  notified  Market 
Operations  of  the  accidental  withdrawal 
as  soon  as  practicable  under  the 
circumstances,  but  within  at  least  one 
hour  of  such  withdrawal,  and 
immediately  thereafter  provided  written 
notification  of  the  withdrawal  and 
reinstatement  request; 

(2)  it  is  clear  that  the  withdrawal  was 
inadvertent  and  the  maricet  maker  was 
not  attempting  to  avoid  its  market 
makiiig  (^ligations:  and 

(3)  the  market  maker's  firm  would  not 
exceed  the  following  reinstatement 
limitations: 

(A)  for  firms  that  simultaneously 
made  markets  in  less  than  250  stocks 
during  the  previous  calendar  year,  the 
firm  can  receive  no  motb  than  two  (2) 
reinstatements  per  yean 

(B)  for  firms  that  simultaneously 
made  markets  in  more  than  250  but  less 
than  500  stocks  during  the  previous 
calendar  year,  the  firm  can  receive  no 
more  than  three  (3)  reinstatements  per 
year;  and 

(C)  for  firms  that  simultaneously 
made  markets  in  more  than  500  stocks 
during  the  previous  calendar  year,  the 
firm  can  receive  no  more  than  six  (6) 
reinstatements  per  year. 

(c)  Factors  that  the  Association  will 
consider  in  granting  a  reinstatement 
under  paragraph  (b)  of  this  rule  include, 
but  are  not  be  limited  to: 

(1)  the  number  of  accidental 
withdrawals  by  the  market  nnxker  in  the 
past,  as  compared  with  maricet  makers 
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making  maHcets  in  a  comparable 
number  of  stocks: 

(2)  the  similarity  between  the  symbol 
of  the  stock  that  the  market  maker 
intended  to  withdraw  from  and  the 
symbol  of  the  stock  that  the  maiket 
maker  actually  withdrew  from; 

(3)  (market  conditions  at  the  time  of 
the  withdrawal; 

(4)  whether,  given  the  market 
conditions  at  the  time  of  the 
withdrawal,  the  withdrawal  served  to 
reduce  the  exposure  of  the  member's 
position  in  the  security  at  the  time  of  the 
withdrawal  to  maiket  risk;  and 

(5)  the  timeliness  with  which  the 
market  maker  notified  Market 
Operations  of  the  error. 

(d)  The  Market  Operations  Beview 
Committee  shall  have  Jurisdiction  over 
proceedings  brought  by  Market  Makers 
seeking  review  of  their  denial  of  a 
reinstatement  pursuant  to  paragraph  (b) 
above. 


4730.  Paitiapant  Obligalians  in  SOES 

(b)(6)  In  the  case  of  an  NNM  secxirity , 
a  Market  Maker  will  be  siispended  from 
SOES  if  its  bid  or  offer  has  been 
decremented  to  zero  due  to  SOES 
executions  and  will  be  permitted  a 
standard  grace  period,  the  duration  of 
which  will  be  established  and  published 
by  the  Association,  within  which  to  take 
action  to  restore  a  two-sided  quotation 
in  the  security  for  at  least  one  normal 
unit  of  trading.  A  Market  Maker  that 
£uls  to  re-enter  a  two-sided  quotation  in 
a  NNM  seciuity  within  the  allotted  time 
will  be  deemed  to  have  withdrawn  as  a 
Market  Maker  ( "SOESed  out  of  the 
Box"),  except  as  provided  below  in  this 
subparagraph  and  in  subparagraph  (7) 
[below],  a  Market  Maker  that  withdraws 
in  an  NNM  security  may  not  reenter 
SOES  as  a  Market  Maker  in  that  seciirity 
for  twenty  (20)  business  days. 

(A)  Sotwithstanding  the  above,  a 
market  maker  can  be  reinstated  if: 

(i)  the  market  maker  makes  a  request 
for  reinstatement  to  Market  Operations 
as  soon  as  practicable  under  the 
circumstances,  but  within  at  least  one 
hour  of  having  been  SOESed  out  of  the 
Box,  and  immediately  thereafter 
provides  written  notification  of  the 
reinstatement  request; 

(ii)  it  was  a  Primary  Market  Maker  at 
the  time  it  was  SOESed  out  of  the  Box; 

(Hi)  the  market  maker's  firm  would 
not  exceed  the  following  reinstatement 
limitations; 

a.  for  firms  that  simultaneously  made 
markets  in  less  than  250  stocks  during 
the  previous  calendar  year,  the  firm  can 
receive  no  more  than  four  (4) 
reinstatements  per  year. 


b.  for  firms  that  simultaneously  made 
markets  in  more  than  250  but  less  than 
500  stocks  during  the  previous  calendar 
year,  the  firm  can  receive  no  more  than 
six  (6)  reinstatements  per  year; 

c.  for  firms  that  simultaneously  made 
markets  in  more  than  500  stocks  during 
the  previous  calendar  year,  the  firm  can 
receive  no  more  than  twelve  (12) 
reinstatements  per  year;  and 

(iy)  the  designated  Nasdaq  officer 
makes  a  determination  that  the 
withdrawal  was  not  an  attempt  by  the 
market  maker  to  avoid  its  obligation  to 
make  a  continuous  two-sided  market.  In 
making  this  determiiHztion.  the 
designated  Nasdaq  officer  will  consider, 
among  other  things: 

a.  miether  the  market  conditions  in 
the  issue  included  unusual  volatility  or 
other  unusual  activity,  and/or  the 
maiket  conditions  in  other  issues  in 
which  the  market  maker  made  a  market 
at  the  time  of  the  SOES  exposure  limit 
exhaustion: 

b.  the  frequency  mth  which  the  firm 
has  been  SOESed  out  of  the  Box  in  the 
past; 

c.  Procedures  the  firm  has  adopted  to 
avoid  being  inadvertently  SOESed  out  of 
the  Box;  and 

d.  the  length  of  time  before  the  market 
maker  sought  reinstatement. 

(B)  If  a  market  maker  has  exhausted 
the  reinstatement  limitations  in 
subparaffxjph  (bXsXAXiii)  above,  the 
designated  Nasdaq  officer  may  grant  a 
reinstatement  request  if  he  or  She  finds 
that  such  reinstatement  is  necessary  for 
the  protection  of  investors  or  the 
maintenance  affair  and  orderly  markets 
and  determines  that  the  withdrawal  was 
not  an  attempt  by  the  market  maker  to 
avoid  its  obligation  to  make  a 
continuous  two-sided  market  in 
instances  where: 

(i)  a  member  firm  experiences  a 
documented  problem  or  failure 
impacting  the  operation  or  utilization  of 
any  automated  system  operated  by  or  on 
behalf  of  the  firm  (chronic  system 
failures  within  the  control  of  the 
member  mil  not  constitute  a  problem  or 
failure  impacting  a  firm 's  automated 
system)  or  involving  an  automated 
system  operated  by  Nasdaq; 

(ii)  the  market  maker  is  a  manager  or 
co-manager  of  a  secondary  offering  from 
the  time  the  secondary  offering  is 
announced  until  ten  days  after  the 
offering  is  complete;  or 

(iii)  absent  the  reinstatement,  the 
number  of  market  makers  in  a 
particular  issue  is  equal  to  two  (2)  or 
less  or  has  otherwise  declined  by  50% 
or  more  from  the  number  that  existed  at 
the  end  of  the  prior  calendar  quarter, 
except  that  if  a  market  maker  has  a 
regular  pattern  of  being  frequently 


SOESed  out  of  the  Box,  it  may  not  be 
reinstated  notwithstanding  the  number 
of  market  makers  in  the  issue. 

*  *        •        *        • 

(b)(8)  (The  Rule  9700  Series  of  the 
Code  of  Procedure]  The  Market 
Operations  Review  Committee  shall 
[apply  to]  have  jurisdiction  over 
proceedings  brought  by  Market  Makers 
seeking  review  of  [(A)]  their  removal 
from  SOES  pursuant  to  subparagraphs 
(6)  or  (7)  above  (,  (B)  the  denial  of  an 
excused  withdrawal  pursuant  to  Rule 
4619.  or  (C)  the  conditions  imposed  on 
their  reentry). 

•  •        *        *        • 

n.  Self-Regulatory  Oi;gaiuzation's 
Statement  of  the  Purpoee  ot  and 
Statutory  Basis  for,  the  Proposed  Rak 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  sununaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  order  to  ensure  that  markt  makers 
are  complying  with  their  obligation  to 
make  continuous,  firm  two-sided 
markets,  NASD  Rule  4620  provides  that 
market  makers  who  volimtarily 
withdraw  from  an  issue  cannot  re- 
register in  that  issue  for  20  business 
days.  This  rule  is  conunonly  referred  to 
as  the  "20-day  Rule."  A  corollary  rule . 
to  the  "20-day  Rule"  is  NASD  Rule 
4730(b)(6),  a  Small  Order  Execution 
System  ("SOES")  rule  that  provides  that 
a  market  maker  in  a  Nasdaq  National 
Market  ("NNM")  secvirity  will  be 
deemed  to  have  voluntarily  withdrawn 
from  a  stock;  and  therefore  be  subject  to 
the  20-Day  Ride,  if  it  has  failed  to 
restore  a  two-sided  quotation  within 
five  minutes  after  its  bid  or  offer  has 
been  completely  decremented  due  to  a 
SOES  execution.  When  a  market  maker 
is  deregistered  from  a  stock  because  it 
foiled  to  restore  its  quotation,  it  is 
reCerred  to  as  being  "SOESed  out  of  the 
Box."  To  avoid  being  "SOESed  out  of 
the  Box,"  members  can  do  one  of  two 
things:  (a)  Elect  to  not  have  their  quote 
size  decremented  upon  the  execution  of 
SOES  orders,  provided  the  market 
maker's  quote  size  is  equal  to  or  greater 
than  the  applicable  SOES  tier  size;  or  (b) 
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utilize  Nasdaq's  autorefiesh  feature  that 
automatically  updates  a  market  maker's 
quote  after  its  quote  size  has  been 
decremented. 

Notwithstanding  the  20-day  Rule. 
NASD  Rule  4619  &ords  market  m^rs 
the  ability  to  obtain  an  "excused" 
market  maker  withdrawal  in  certain 
limited  circumstances.  Market  makers 
receiving  "excused"  withdrawals  are 
not  subject  to  the  20-Day  Rule  and  can 
re-enter  their  quotes  once  the 
circumstances  justifying  the  withdrawal 
no  longer  exist  For  example  the  rule 
currenUy  allows  exctised  withdrawals 
for:  (1)  The  duration  of  "cooling  off" 
periods  mandated  by  certain  rules  under 
Regulation  M  of  the  Exchange  Act, 
(formerly  Exchange  Act  Rule  10b--6):  (2) 
physical  circumstances  beyond  the 
market  maker's  control;  (3)  religious 
holidays  (provided  the  request  is 
submitted  5  business  days  in  advance  of 
the  holiday);  (4)  vacations  (provided  the 
request  is  received  20  business  days  in 
advance  of  the  vacation  and  is  made  by 
a  market  maker  with  3  or  less  Nasdaq 
terminals);  (5)  involuntary  failures  to 
maintain  clearing  arrangements;  and  (6) 
other  legal  requirements,  [e.g.,  the 
market  maker  is  in  possession  of 
material  non-public  information). 

The  handling  of  excused  withdrawal 
requests  and  the  reinstatement  of  market 
m^cers  who  have  been  "SOESed  out  of 
the  Box"  was  criticized  in  the  SEC's 
21(a)  Report  on  the  NASD  and  The 
Nasdaq  Stock  Market.^  In  simi,  the  SEC 
found  diat  the  NASD  had  improperly 
granted  waivers  of  the  20-Day  Rule  for 
market  makers  that  were  "SOESed  out 
of  the  Box"  and  that  the  NASD  had  not 
followed  its  own  rules  when  granting 
excused  withdrawals  (e.g.,  excused 
withdrawals  for  vacations  were  granted 
with  less  than  20-days  advance  notice). 
As  a  result,  the  SEC  stated  in  its  21(a) 
Report  that: 

(tlhe  NASD's  Culura  to  enforce  its  excused 
withdrawal  rules  has  fostered  an 
environment  that  allowed  market  makers  to 
avoid  their  responsibilities  to  maintain 
continuous  quotes  in  the  securities  in  which 
they  made  markets.  Maiket  makers  were  able 
to  withdraw  voluntarily  firom  SOES  beyond 
the  permitted  five-minute  window,  or 
otherwise  withdraw  from  the  market  during 
periods  of  volatility  without  substantial  risk 
that  the  NASD  will  enforce  a  twenty-day 
suspension.* 

Accordingly,  in  order  to  ensure  that 
market  makers  are  not  able  to  avoid  or 
circumvent  their  maiket  Tnnlring 
obligations  through  inappropriate 


>  See  Appattdix  to  Report  Pursuant  to  Section 
21(a)  of  the  Securitiei  Exchange  Act  of  1934 
Rogardiiig  the  NASD  and  The  Nasdaq  Stock  Market 
("21(a)  Repoit").  SEC.  August  8. 1996,  at  p.  91-95. 

*M.atp.  94. 


excused  market  maker  withdrawals  or 
inappropriate  market  maker 
reinstatements,  the  NASD  and  Nasdaq 
are  submitting  this  rule  proposal.  As 
detailed  below,  the  proposed  changes 
are  in  three  general  areas:  (1)  Market 
maker  reinstatements  upon  being 
"SOESed  out  of  the  Box"  or  after 
accidental  market  maker  withdrawals; 

(2)  bases  for  excused  withdrawals;  and 

(3)  the  jurisdiction  of  the  Market 
Operations  Review  Committee 
("MORC")  over  excused  maiket  maker 
writhdiawals.  and  market  maker 
reinstatements.  In  sum,  by  establishing 
more  objective  standards  for  the 
reinstatement  of  market  makers  who 
have  been  "SOESed  out  of  the  Box"  or 
accidentally  withdraw  from  a  stock  and 
modifying  the  rules  to  better  reflect  the 
operational  realities  of  the  marketplace, 
the  NASD  and  Nasdaq  believe  the 
proposed  modifications  are  responsive 
to  the  deficiencies  noted  in  the  SEC's 
21(a)  Report  Following  are  the  specific 
rule  changes  proposed  by  the  NASD  and 
Nasdaq. 

1.  Reinstatement  of  Market  Makers 
Upon  Being  "SOESed  Out  of  the  Box" 
and  for  Accidental  Withdrawals 

a.  Reinstatements  Upon  Being  "SOESed 
Out  of  the  Box" 

The  proposed  nde  change  is  designed 
to  ensure  that  market  maker 
reinstatements  will  only  be  made  when 
it  is  clear  that  a  market  maker  was  not 
attempting  to  avoid  its  market  making 
obligations.  Specifically,  the  proposed 
changes  to  Ride  4730  provides  that  a 
market  maker  can  be  reinstated  only  if. 
(1)  The  market  maker  notifies  Market 
Operations  to  request  reinstatement 
within  one  hour  of  being  "SOESed  out 
of  the  Box."  and  immediately  thereafter 
provide^  written  notification  of  the 
request;  (2)  a  designated  Nasdaq  officer 
determines  that  the  withdrawal  was  not 
an  attempt  by  the  market  maker  to  avoid 
its  obligations  to  make  a  continuous 
two-sided  market,  taking  into  account 
factors  including  market  conditions  at 
the  time,  the  frequency  with  which  the 
firm  has  been  SOESed  out  of  the  Box, 
procedures  adopted  by  the  firm  to  avoid 
doing  so  inadvertentiy,  and  the  length  of 
time  before  the  firm  sought 
reinstatement;  (3)  it  was  a  Primary 
Market  Maker  at  the  time  it  was  SOESed 
out  of  the  Box;  and  (4)  the  reinstatement 
would  not  result  in  the  market  maker's 
firm  exceeding  certain  limitations  on 
the  number  of  reinstatements  per  year. 
In  particular,  under  the  proposal,  firms 
that  simultaneously  made  markets  in 
less  than  250  stocks  during  the  previous 
calendar  year  coiUd  receive  no  more 
than  four  reinstatement  per  year,  firms 


that  simultaneously  made  markets  in 
more  than  250  but  less  than  500  stocks 
during  the  previous  calendar  year  could 
receive  one  more  than  six 
reinstatements  per  year;  and  firms  that 
simultaneously  made  markets  in  more 
than  5(K)  stocks  during  the  previous 
calendar  year  could  receive  no  more 
than  twelve  reinstatements  per  year. 
Decisions  to  reinstate  a  market  maker 
would  be  made  by  Nasdaq  Market 
Operations  staff  and  appeals  of  such 
decisions  woiUd  be  considered  by  the 
MORC 

Finally,  notwithstanding  the 
numerical  limitations  and  requirements 
set  forth  above,  in  instances  where  a 
member  firm  experiences  a  documented 
technological  constrain  or  biluie 
involving  either  is  own  automated 
system  or  an  automated  system  operated 
by  Nasdaq,  the  market  maker  is  a 
manager  or  co-manager  of  a  seccmdaiy ' 
offiering  that  is  about  to  occur  or  has  just 
occurred,  or  there  has  been  a  significant 
decline  in  the  number  of  market  makers 
in  a  particular  issue,  the  NASFD  and 
Nasdaq  propose  that  Nasdaq  should 
have  the  authority  to  reinstate  a  market 
maker  that  has  been  "SOESed  out  of  the 
Box"  if  such  reinstatement  is  necessary 
to  protect  investors  or  the  integrity  of 
the  market.  Specifically,  before  any  such 
reinstatement  coidd  occur,  Nasdaq  staff 
would  have  to  make  a  finding  that  the 
reinstatement  is  necessary  for  the 
protection  of  investors  or  the 
maintenance  of  fair  and  orderly  markets 
and  determine  that  the  withdra%«ral  was 
not  an  attempt  by  the  market  maker  to 
avoid  its  obligation  to  make  a 
continuous  two-sided  market 

b.  Reinstatements  for  Accidental 
Wididrawals 

There  have  been  instances  in  the  past 
where  market  makers  have  accidentally 
withdrawn  from  a  stock  because  they 
inadvertentiy  typed  the  wrong  stock 
symbol.  Because  the  rules  currentiy  do 
not  provide  that  market  makers  can  be 
reinstated  in  these  instances,  Nasdaq 
and  the  NASD  propose  that  Rule  4620 
be  amended  to  permit  such 
reinstatements  provided  the  withdrawal 
was  clearly  accidental  and  did  not 
reflect  an  attempt  by  the  market  maker 
to  avoid  its  market  making  obligations. 
Specifically,  imder  the  proposal,  a 
market  maker  that  accidentiy  withdraws 
as  a  market  maker  may  be  reinstated  if: 
(1)  The  market  maker  notifies  Market 
Operations  of  the  accidental  Mrithdrawal 
within  one  hour  of  such  withdrawal, 
and  immediately  thmeafter  provides 
written  notification  of  the  withdrawal 
and  request;  (2)  it  is  clear  that  the 
withdrawal  was  inadvertent  and  the 
market  maker  was  not  attempting  to 
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avoid  its  market  making  obligations;  and 
(3)  the  market  maker's  Hrm  would  not 
exceed  specific  reinstatement 
limitations  per  year.  In  particular,  firms 
that  simultaneously  make  markets  in 
less  than  250  stocks  during  the  previous 
calendar  year  could  receive  no  more 
than  two  reinstatements  per  year.  Firms 
that  simultaneously  made  markets  in 
more  than  250  but  less  than  500  stocks 
could  receive  no  more  than  three 
reinstatements  per  year.  Firms  that 
simiiltaneously  make  markets  in  more 
than  500  stocks  could  receive  no  more 
than  six  reinstatements  per  year. 

In  addition,  factors  that  would  be 
considered  in  granting  a  reinstatement 
include:  (1)  The  number  of  accidental 
withdrawals  by  the  market  maker  in  the 
past  as  compared  to  other  market 
makers  making  markets  in  a  comparable 
ntunber  of  stocks;,  (2)  the  similarity 
bet%veen  the  symbol  of  the  stock 
intended  to  be  withdrawn  and  the 
symbol  of  the  stock  actually  withdrawn; 
(3)  market  conditions;  (4)  whether  the 
withdrawal  served  to  reduce  the  market 
maker's  exposure  to  market  risk;  and  (5) 
the  timeliness  with  which  the  market 
.maker  notified  Nasdaq  Market 
Operations  of  the  error.  Determinations 
initially  would  be  made  by  Nasdaq 
Market  Operations  staff  and  be  subject 
to  review  by  the  MORC 

2.  Bases  for  Excused  Withdrawals 

Rule  4619(b)  presently  provides  that 
excused  withdrawal  status  may  be 
granted  for  a  variety  of  reasons  provided 
that  certain  conditions  are  satisfied. 
Specifically,  as  noted  above,  excused 
withdrawal  status  may  be  granted  for 
(1)  The  duration  of  "cooling  off"  periods 
mandated  by  Regulation  M;  (2]  physical 
circumstances  beyond  the  market 
mailer's  control;  (3)  religious  holidays 
(provided  the  request  is  submitted  5 
business  days  in  advance  of  the 
holiday);  (4)  vacations  (provided  the 
request  is  received  20  business  days  in 
advance  of  the  vacation  and  is  made  by 
a  market  maker  with  3  or  less  Nasdaq 
terminals):  (5)  involuntary  failures  to 
maintain  clearing  arrangements;  and  (6) 
other  legal  requirements  (e.g.,  the 
market  maker  is  in  possession  of 
material  non-public  information).  While 
the  NASD  and  Nasdaq  continue  to 
believe  that  it  is  critical  for  the 
maintenance  of  the  integrity  of  the 
market  for  Nasdaq  to  ^ant  excused 
withdraw€ds  only  when  warranted, 
particularly  in  light  of  the  SEC's  21(a) 
Report,  the  NASD  and  Nasdaq 
nevertheless  believe  that  the  present 
excused  withdrawal  rule  is  not  drafted 
broadly  enough  to  encompass  all  of  the 
legitimate  reasons  for  an  excused 
withdrawal.  The  NASD  and  Nasdaq  also 


believe  that  the  time  parameters  for 
advance  notice  of  vacations  and 
religious  holidays  are  unnecessary. 

Accordingly,  the  NASD  and  Nasdaq 
propose  the  following  amendments  to 
Rule  4619(b).  First,  excused 
withdrawals  may  be  granted  for 
"circumstances"  beyond  the  market 
maker's  control,  not  just  "physical 
circumstances"  beyond  its  control.  With 
this  amendment,  unpredictable  events, 
such  as  jury  duty,  bomb  threats,  the 
birth  of  a  child,  or  a  sudden  illness, 
could  be  used  as  a  basis  for  an  excused 
withdrawal.  Second,  requests  for 
excused  withdrawals  based  on  vacations 
and  religious  holidays  may  be  submitted 
one  business  day  in  advance  of  the 
proposed  withdrawal.  Requests  for 
excused  withdrawals  based  on  legal  or 
regiilatory  requirements  will  continue  to 
be  made  in  writing,  althou^  Nasdaq 
recognizes  that  counsel  to  marl»t 
makers  often  do  not  want  to  disclose  the 
specific  legal  basis  for  their  withdrawal 
request,  partictilarly  when  the  basis  for 
the  withdrawal  is  that  the  market  maker 
is  in  possession  of  material,  non-public 
information.  In  this  connection,  Nasdaq 
would  continue  its  current  practice  of 
apprising  NASD  Regulation,  Inc.  of  all 
such  requests. 

3.  Jurisdiction  of  the  MORC  Over 
Excused  Market  Maker  Withdrawals  and 
Maricet  Maker  Reinstatements 

Presently,  appeals  of  Nasdaq  staff 
determinations  concerning  excused 
withdrawal  requests  and  market  Maker 
reinstatements  are  within  the  purview 
of  the  NASD's  Qualificadons 
Ck)mmittee's  jurisdiction  pursuant  to 
NASD  Rule  4730(b)(8).  Pursuant  to  the 
Plan  of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries, 
however.  The  Board  of  Directors  of 
Nasdaq  has  delegated  the  MORC 
jurisdiction  over  such  matters. 
Accordingly,  the  NASD  proposes  to 
amend  Rules  4619,  4620,  and  4730,  to 
effectuate  the  transfer  of  jurisdiction 
over  these  matters  &!om  the 
C^ialifications  Committee  to  the  MORC. 

The  NASD  believes  that  the  proposed 
rule  changes  are  consistent  with 
Sections  15A(b)(6).  15A(b)(9), 
15A(b)(ll)  and  llA(a)(l)(C)  of  the  Act 
Among  other  things.  Section  15A{b)(6) 
requires  that  the  rules  of  a  national 
seciirities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  fecilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 


open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  die  public  interest. 
Section  15A(b)(9)  provides  that  the  rules 
of  the  Association  may  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  Section  15A(b)(ll) 
empowers  the  NASD  to  adopt  rules 
governing  the  form  and  content  relating 
to  securities  in  the  Nasdaq  market.  Such 
rules  must  be  designed  to  produce  fair 
and  informative  quotations,  prevent 
fictitious  and  misleading  quotations, 
and  promote  orderly  procedures  for 
collecting  and  distributing  quotations. 
Section  llA(a)(lKC)  provides  that  it  is 
in  the  public  interest  to,  among  other 
things,  assure  the  economically  efficient 
execution  of  securities  transactions  and 
the  availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
sectirities. 

In  particular,  by  ensuring  that  market 
makers  will  only  be  relieved  of  their 
market  making  obligations  for  legitimate 
reasons  and  that  waivers  of  the  "20-day 
rule"  wiy  only  be  made  when  it  is 
absolutely  clear  that  the  market  maker 
receiving  the  waiver  was  not  attempting 
to  avoid  its  market  making  obligations 
when  it  withdrew  or  was  withdrawn 
firom  the  security,  the  HASD  and  Nasdaq 
believe  the  proposed  rule  change  will 
help  to  ensure  that  market  makers  are 
abiding  by  their  obligations  to  make 
continuous,  two-sided  markets  and 
promote  quote  competition  among 
market  makers.  Such  competition 
among  market  makers  will,  in  turn, 
enhance  the  integrity  of  the  Nasdaq 
market,  the  best  execution  of  customer 
orders,  and  the  price  discovery  process 
for  Nasdaq  securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Efbctiveneae  of  die 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
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longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  cv 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  bet%veqp  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File 
Number  SR-NASD-97-04,  and  should 
be  submitted  by  November  5. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariaad. 

Deputy  Secretaiy. 

(FR  Doc.  97-27281  Filed  10-14-07;  8:4S  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releeee  No.  34-39206;  FUe  Na  SR-NY8E- 

Self-Ragulatory  Organizations;  Notice 
of  RlIng  and  Order  Granting 
Accelerated  Approval  of  Propoaad 
Rule  Change  by  the  New  Yorlc  Stock 
Exchange,  Inc.  Relating  to  Extension 
of  the  Pilot  for  Allocation  Policy  and 
Procedures 

October  6, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,' 
notice  is  hereby  given  that  on 


*  17  CFH  200.3O-3(aXl2). 

»I5U.S.C78i(bXl). 

'17CFR240.19l>-4. 


September  19, 1997.  the  New  York 
Stock  Exchange,  Lie.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  to  the 
proposed  rule  chan^ 

L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  SuiistaBoe  of 
the  Prepoeed  Role  Change 

The  proposed  rule  change  extends  the 
effectiveness  of  the  pilot  program 
relating  to  the  Exchange's  Allocation 
Policy  and  Procedures  until  November 
28. 1997.  The  text  of  the  proposed  rule 
change  is  svailable  at  the  Office  of  the 
Secretary,  the  NYSE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  oC  and 
SUtutory  Basis  for.  the  Proposed  Role 

In  its  filing -with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nde  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  as^ecXs  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1. Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  effectiveness  of 
a  pilot  program  relating  to  the 
Exchange's  Allocation  Policy  and 
Procedures.  The  Exchange's  Allocation 
Policy  and  Procedures  are  intended:  (1) 
To  ensure  that  securities  are  allocated  in 
an  equitable  and  fair  manner  and  that 
all  specialist  imits  have  a  feir 
opportiinity  for  allocations  based  on 
established  criteria  and  procedures;  (2) 
to  provide  an  incentive  for  ongoing 
enhancement  of  performance  by 
specialist  units;  (3)  to  provide  the  best 
possible  match  between  specialist  unit 
and  security  ahd  (4)  to  contribute  to  the 
strength  of  the  specialist  system. 

The  Exchange  recentiy  implemented, 
on  a  pilot  basis,  a  revised  Allocation 
Policy  and  Procedures  to  amend  the 


procedures  by  which  the  Exchange 
selects  a  specialist  for  newly  listml 
companies.^  The  Exchange's  pilot 
program,  which  expires  October  7, 1997, 
provides  listing  companies  with  two 
options,  either  (1)  To  have  their 
specialist  unit  selected  by  the 
Allocation  Committee  according  to 
existing  allocation  criteria,  with 
company  input  permitted  in  the  form  of 
a  "generic  letter"  which  may  desctibe 
desired  general  characteristics  of  a 
specialist  unit,  but  may  not  mention 
particular  units  or  describe 
characteristics  that  would  be  q)pllcable 
to  a  readily  identifiable  specialist  unit; 
or  (2)  to  miake  the  final  selection  of  a 
specialist  unit  from  among  three  to  five 
units  selected  by  the  Allocation  t: 

Committee,  with  a  generic  letter  from 
the  company  describing  desired 
specialist  unit  characteristics  permitted, 
ss  in  (1)  above.  In  the  case  of  both 
options,  if  a  generic  letter  is  submitted, 
the  letter  would  be  distributed  to  all 
specialist  units  along  with  allocation 
data  sheets  ("green  sheets"). 

The  Exchanges  proposes  to  extend  the 
Allocation  Policy  and  Procedure  pilot 
program  until  November  28,  1997  to 
continue  to  study  its  effects. 

2.  SUtutory  Basis 

The  NYSE  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act  *  that  an  Exchange  have  rules  that 
are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  maiket 
and  a  national  market  system  and.  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes* 
that  extending  the  effectiveness  of  the 
Allocation  Policy  and  Procedures  imtil 
November  28, 1997  is  consistcmt  with 
these  objectives  in  that  they  enable  the 
Exchange  to  further  enhance  the  process 
by  which  stocks  are  allocated  between 
specialist  units  to  ensure  fairness  and 
equal  opportunity  in  the  process. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  CompeiMon 

The  Exchange  does  not  believe  that 
the  proposed  mle  change  will  impose 
tmy  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 


*  See  Securities  Exchange  Act  Rdeete  No.  38372 
(March  7,  1997).  62  FR  13421  (March  21. 1997) 
(notice  of  filing  and  immediate  efiectivenes*  of  nie 
No.  SR-NYSE-97-04). 

«15U.S.C78»(bX5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
h4embers,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  SoUciUtkm  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  withrthe 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  r\ile 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-97- 
27  and  should  be  submitted  by 
November  5,  1997. 

IV.  Commiuion's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.^ 
Specifically,  the  Commission  believes 
the  Exchange's  proposal  to  extend  the 
effectiveness  of  the  pilot  program  until 
November  28,  1997  is  consistent  with 
Section  6(b)(5)  of  the  Act^  because  the 
extension  will  permit  the  NYSE  to 
further  study  the  impact  of  the  revised 
Allocation  Policy  and  Procedures.  The 
Commission  notes  that  the  extension  is 
limited  in  duration.  The  Commission 
believes  that  it  is  reasonable  to  extend 
the  pilot  program  for  a  short  period  of 
time  to  allow  the  Exchange  further  time 
to  determine  whether  the  revised 
allocation  procedures  are  fair  to  all 
market  participations,  including  listing 


companies,  specialist  units  and  public 
investors.  The  Commission  expects  the 
NYSE  to  submit  any  supplemental 
information  it  has  on  the  pilot  program, 
along  with  any  request  to  modify, 
extend,  or  permanently  approve  the 
pilot  by  October  17,  1997. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  publication  of 
the  proposed  rule  change  in  the  Federal 
Register.  The  Commission  notes  that 
accelerated  approval  Will  enable  the 
Exchange  to  continue  the  Allocation 
Policy  and  Procedures  pilot  program  on 
an  uninterrupted  basis.  The 
Conunission  further  notes  that  it  has 
previously  solicited  comments  on  the 
pilot  program  and  no  comments  were 
received.  Further,  the  extension  of  the 
existing  pilot  is  of  limited  duration, 
only  until  November  28. 1997.  For  the 
foregoing  reasons,  the  Commission 
believes  that  good  cause  exists  pursuant 
to  Section  190))(2)  of  the  Act  ^  to 
approve  the  proposed  rule  change  on  an 
accelerated  basis. 

It  is  therefore  ordered,  pursuant  tq 
Section  19(b)(2)  of  the  Act,"  that  the         . 
proposed  rule  change  (SR-NYSE-97- 
27)  is  hereby  approved  on  an 
accelerated  basis  imtil  November  28, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  punuant  to  delegated 
authority." 

Mai^aret  H.  McFarlaad, 
Deputy  Secretary. 

(FR  Doc.  97-27283  Filed  10-14-97;  8:45  am] 
■NJJNQ  coot  aSIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-39221;  FN*  Ma  SR- 
Ptilla(top-e7-04] 

SaH-Ragulatory  Organizations; 
PhilacMphia  Daposttory  Trust 
Company;  Notioa  of  Filing  of  Propoaad 
Rula  Change  Relating  to  Ceasing 
Activity  as  a  Securities  Depository 

October  8. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
('*Act").i  notice  is  hereby  given  that  on 
September  25.  1997,  Philadelphia 
Depository  Trust  Company  ("Philadep") 
filed  with  the  Securities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II  and  III  below,  which  items 
have  been  prepared  primarily  by 


Philadep.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bom  interested  pulies. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Ternu  of  Substance  of 
the  Propoaad  Rule  Change 

Under  the  proposed  rule  change, 
Philadep  will  cease  to  engage  in 
securities  depository  services.  Philadep, 
Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP"),  and  their  parent 
organization,  Philadelphia  Stock 
Exchange,  Inc.  ("PHUC")  entered  into  an 
agreement  dated  as  of  June  18,  1997 
with  The  Depository  Trust  Company 
("DTC")  and  the  National  Securities 
Clearing  Corporation  ("NSCC") 
("Agreement").  Under  the  A^vement, 
DTC  and  NSCC  will  assist  PHLX  in 
winding  down  the  operation  of  its  full 
clearing  agency  services  by  offering 
SCCP  participants  and  Philadep 
participants  an  opportunity  to  become 
members  of  NSCC  or  DTC,  as  the  case 
may  be.  In  consideration  for  DTC's  and 
NSCC's  assistance,  PHLX.  SCCP,  and 
Philadep  have  agreed  not  to  engage  in 
the  securities  clearing  and  depository 
business  for  five  years,  except  as 
otherwise  specified  in  the  Agreement 

The  parties  to  the  Agreement 
tentatively  have  scheduled  the  closing 
date  for  the  Agreement  to  be  November 
14, 1997.2  SCCP  and  Philadep  have 
informed  their  participants  of  the 
Agreement  and  ere  taking  meastires  to 
ensure  the  orderly  transition  of 
participants  to  alternative  clearing  and 
depository  arrangements. 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Philadep  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Philadep  has  prepared  summaries,  set 
forth  in  sections  (A).  (B)  and  (C)  below, 
of  the  most  significant  aspects  of  these 
statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

PHLX  has  decided  to  limit  its 
clearance  and  settlement  business  and 


>  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  fonnation.  IS 
U.S.C  78c<0. 

•15U.S.C78«bM5). 


MS  U.S.C  786(bK2). 

•  15  U.S.C.  78s(b)(2). 

•  17  CFR  200.3O-3(a)(12) 
>  15  U.S.C  78«(bXl). 


'The  cloaing  date  may  l>e  adjusted  by  the  mutual 
consent  of  the  parties  to  the  Agreement. 

^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  Philadep. 
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to  close  its  securities  depository 
business  offered  through  its  wholly 
owned  subsidiaries,  SCCP  and  Philadep, 
respectively,  in  order  to  focus  its  - 
resources  on  the  operations  of  the 
exchange  itself.*  The  purpose  of  the 
proposed  arrangement  is  to  enable 
PHLX.  SCCP,  and  Philadep  to  achieve 
this  objective  while  affording 
participants  of  these  clearing  agencies 
the  opportunity  to  become  participants 
of  NSCC  or  DTC,  as  the  case  may  be,  or 
to  utilize  the  services  of  other  clearing 
or  depository  service  providers. 

PHLX,  SCCP,  and  Philadep  will 
cooperate  with  NSCC  and  DTC  to  assure 
an  orderly  transition  with  respect  to  the 
wind  down  of  Philadep 's  busimsss.  In 
this  regard,  PHLX  and  Philadep  will 
assist  DTC  and  sole  Philadep 
participants  in  having  the  participants 
become  DTC  participants  to  the  extent 
that  they  meet  DTC  qualifications  and 
desire  to  become  DTC  participants.  The 
parties  will  cooperate  to  carry  out  the 
orderly  transfer  of  securities  from  the 
custody  of  Philadep  to  the  custody  of 
DTC  for  sole  Philadep  participants  that 
qualify  and  authorize  such  transfers. 

Philadep  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  ^  of  the  Act  because  it  will  enable 
PHLX  to  concentrate  its  eScHts  on  its 
core  business,  the  exchange  itself.  This 
strategic  initiative  will,  in  turn,  remove 
impediments  and  perfect  the 
mechanism  of  a  free  and  open  maricet 
and  a  national  market  system. 

Philadelp  also  believes  that  the 
proposal  is  consistent  with  Section  17A 
of  the  Act"  and  the  rules  and  regulations 
thereunder  because  it  (i)  will  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settiement  of  securities  transactions  and 
(ii)  will  reduce  the  fragmented  nature  of 
the  seciirities  custody  business  to  more 
closely  integrate  the  industry  which 
may  thereby  help  in  the  safeguarding  of 
fimds  which  are  in  the  custody  and 
control  of  a  clearing  agency  or  for  which 
it  is  responsible.  Specifically,  the 
proposed  arrangements  will  help  reduce 
the  risk  associated  with  having 
interfaces,  will  provide  for  more 
efficient  and  less  expensive  clearing  and 
depository  services,  and  thereby  will 
fecilitate  the  prompt  and  accurate 
clearance  and  settlement  of  such 
transactions. 


*  SOQE  has  submitted  a  rule  filing  [File  No.  SR- 
SGCP-97-041  describing  the  revisions  and 
limitations  of  ita  clearing  sanricaa. 

»15U.S.C78«bX5). 

•15U.S.C78«|-t. 


(B)  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Philadelp  believes  that  the  proposed 
rule  change  will  not  impose  any  buhlen 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  Securities 
depositories  registered  imder  Section 
17  A  of  the  Act  are  not  conventional 
businesses  but  utilities  created  to  serve 
members  of  the  securities  industry  for 
the  purpose  of  providing  certain 
services  that  are  ancillary  to  the 
businesses  in  which  industry  members 
compete  with  one  another.  Operating  a 
Securities  depository  requires  a 
substantial  and  continuing  investment 
in  infrastructiue,  including  securities 
vaults,  telecommunications  links  with 
users,  data  centera,  and  disaster 
recovery  fecilities,  in  order  to  meet  the 
increasing  needs  of  participants  and  to 
respond  to  regulatory  requirements.  As 
such,  several  exchanges,  including  the 
Boston  Stock  Exchange,  the  Pacific 
Exchange,  and  the  Chicago  Stock 
Exchange  have  terminated  the  operation 
of  their  securities  depositories. 

After  consummation  of  the  proposed 
arrangements,  securities  industry 
members  will  continue  to  have  access  to 
high  qtiality,  low  cost  depository 
services  provided  imder  the  mandate  of 
the  Act.  The  overall  cost  to  the  industry 
of  having  such  services  available  should 
be  reduced  thereby  permitting  a  more 
efficient  and  productive  allocation  of 
industry  resources.  Furthermore, 
because  most  of  a  depository's  interfece 
costs  must  be  mutualized,  thereby 
requiring  some  participants  to  subsidize 
costs  incurred  by  others,  Philadep's 
withdrawal  from  maintaining 
depository  fecilities  should  reduce  costs 
to  participants  and  thereby  should 
remove  impediments  to  competition. 
Finally.  PHLX's  ability  to  focus  its 
resources  on  the  operations  of  the 
Exchange  should  help  enhance 
competition  among  securities  markets. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fur 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Feda«l 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 


publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  Philadep  consents,  the 
Commission  will:  ^ 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20548.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
prop>osed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington.  D.C  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Philadep.  All  submissions 
should  refer  to  File  No.  SR-Philadep- 
97-94  and  should  be  submitted  by 
November  5, 1997. 

For  the  Ckimmiision  by  the  Division  of 
Madcet  Regulation,  punuant  to  delegated 
authority.' 

Maisarat  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  97-27279  Filwl  10^14-97;  8:45  am) 
■KJJNO  cooc  aoi»-tt-M 


SECURiriES  AND  EXCHANQE 
COMMISSION 

tnHiMiNa  34-38223;  File  NaSR-SCCF- 
•7-07] 

Saif-Regulatory  Organizattons;  Stock 
Claartng  Corporation  of  Philadelphia; 
Notice  of  FUing  of  Propoaad  Rule 
Change  Relating  to  Ravlalon  and 
UmHation  of  Clearing  Sarvicas 

October  8, 1997. 

Punuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  25, 1997,  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Seciuities  and  Exchange 


'  17  CFR  200.30-a(aNl2). 
>lSU.S.CZaa(bNl). 


53682  Federal  Register  /  Vol.  62,  No.  199  /  Wednesday,  October  15,  1997  /  Notices 


Commission  ("Commission")  and  on 
September  30,  1997.  amended  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Temu  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange, 
Inc.  ("PHLX"),  SCCP,  Philadelphia 
Depository  Trust  Company 
("Philadep").  the  National  Securities 
Clearing  Corporation  ("NSCC")  and  The 
Depository  Trust  Company  ("DTC") 
have  entered  into  an  agreement  dated  as 
of  fune  18,  1997  ("Agreement")  under 
which  SCCP  has  agreed  (i)  to  cease 
providing  full  securities  clearing 
services,  (ii)  to  make  available  to  SCCP 
participants  access  to  the  facilities  of 
one  or  more  other  organizations 
providing  securities  clearing  services, 
and  (iii)  to  transfer  to  the  books  of  such 
other  organizations  the  continuous  net 
settlement  ("CNS")  system  open 
positions  of  SCCP  participants  that  are 
shown  on  SCCP's  books.  In  addition, 
under  the  terms  bf  the  Agreement 
Philadep  has  agreed  (i)  to  cease 
providing  securities  depository  services, 
(ii)  to  make  available  to  its  participants 
access  to  the  facilities  of  one  or  more 
other  organizations  providing  securities 
depository  services,  and  (iii)  to  transfer 
to  the  custody  of  such  other 
organisations  the  seciuities  that  are  held 
in  the  custody  of  Philadep  for  the 
accounts  of  such  participants.  Pursuant 
to  the  Agreement,  SCCP  and  Philadep 
have  agreed  not  to  compete  for  a  period 
of  ive  years  with  DTC  and  NSCC  m 
providing  securities  depository  services 
or  securities  clearing  services. 

The  Agreement  contemplates  that 
SCCP  will  continue  to  provide  an 
interface  between  certain  of  its  floor 
members  and  specialists  and  a 
registered  clearing  agency.^  The 
Agreement  further  contemplates  that 
SCCP  will  continue  to  provide  margin 
services  to  (i)  PHLX  equity  specialists 
for  their  specialists  and  alternate 
specialists  transactions  and  for  their 
proprietary  transactions  and  for  their 
proprietary  transactions  in  secimties  for 
which  they  are  not  appointed  as 
specialists  or  alternate  specialists  and 
(ii)  two  PHLX  members  listed  on  a 
schedule  that  are  not  PHLX  eqtilty 
specialists  for  their  proprietary 
.  transactions.  The  clearing  services 


contemplated  to  be  conducted  by  SCCP 
after  the  closing  date  of  the  Agreement  ^ 
will  be  carried  out  through  an  omnibus 
account  that  SCCP  will  maintain  at 
NSCC  for  such  purpose  and  will  not 
include  the  maintenance  or  o%ring  of 
CNS  accounts  for  its  participants. 

The  proposed  rule  change 
incorporates  the  Agreement  as  it  relates 
to  SCCP  into  SCCP's  rules  and 
procedures.  In  addition,  the  proposed 
rule  change  will  amend  SCCP's  rules  in 
a  maimer  consistent  with  undertakings 
agreed  to  by  SCCP  in  settling  a  recent 
administrative  proceeding  with  the 
Commission.*  . 

n.  Self-Rogulatory  Oi^ganization's 
Statonent  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conmiission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  SCCP  has  prepared 
summaries,  set  forth  in  sections  (A),  (B) 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

PHLX  has  decided  to  limit  the 
clearance  and  settlement  business 
provided  by  SCCP  and  to  close  its 
securities  depository  business  offered 
through  Philadep.^  The  Agreement 
provides  for  an  orderly  process  to 
enable  PHLX.  SCCP,  and  Philadep  to 
achieve  this  objective,  while  affording 
participants  of  SCCP  or  Philadep  the 
opportimity  to  become  participants  of 
NSCC  or  DTC.  respectively,  or  to  utilize 
the  services  of  other  providers  of 
clearing  services  or  depository  services. 

After  the  closing  date,  SCCP  no  longer 
will  maintain  its  CNS  System  for 
conducting  settlements  between  SCCP 
and  its  participants.  As  a  result,  SCCP 
is  proposing  to  cease  providing  the  cash 


^  The  term  cleariag  agency  is  defined  in  section 
3(aM23)  of  the  Act.  IS  U.S.C  78c(aM23). 


'The  eflective  date  of  the  propoaad  rule  change 
described  is  proposed  to  be  the  "ciosing  date"  as 
defined  in  the  Agreement.  The  parties  to  the 
Agreement  tentatively  have  sclwduled  the  closing 
data  for  November  14.  1997,  but  this  date  may  be 
adjusted  by  mutual  consent  of  the  parties. 

*  The  text  of  the  proposed  rule  change  was 
submitted  with  SCCP's  rule  filing  and  is  available 
for  inspection  and  copying  at  the  Commission's 
Public  Reference  Room  and  through  the  principal 
office  of  SCCP. 

>The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  SGCP. 

*  Philadep  has  submitted  a  rule  filing  (File  No. 
SR-Philadep-g7-04l  describing  the  way  in  which 
Philadep  will  exit  the  depository  business. 


settlement  services  attendant  to 
Philadep's  same-day  funds  settlement 
services  attendant  to  Philadep's  same- 
day  funds  settlement  ("SDFS")  system 
and  the  Philadep  settlement  process. 
However,  pursuant  to  the  Agreement 
SCCP  may  continue  to  offer  limited 
clearing  and  settlement  services  to 
PHLX  members.  SCCP  intends  to 
provide  trade  confirmation  and 
recording  services  for  PHLX  members 
that  carry  out  transactions  through 
regional  interface  operations  ("lUO") 
accoimts  and  ex-clearing  accoimts. 
Under  the  amended  versions  of  SCCP 
Rules  10  and  11,  SCCP  will  not  provide 
clearing  guarantees  to  such  transactions. 

SCCP  will  continue  to  offer  margin 
accoimts  for  certain  participants  in  a 
special  accoimt  established  by  SCCP  at 
NSCC. 

Pursuant  to  the  Agreement,  SCCP  will 
establish  an  omnibus  clearance  and 
settlement  account  at  NSCC  and  abide 
by  NSCC  rules  and  procedures  as  a 
participant  of  NSCC.  Under  the 
Agreement,  SCCP  may  offer  margin 
accounts  only  to:  (i)  PHLX  equity 
specialists  for  their  specialists  and 
alternate  specialists  transactions,  as  well 
as  for  their  proprietary  transactions  in 
securities  for  which  they  are  not 
appointed  as  specialists  or  alternate 
specialists  and  (ii)  two  PHLX  members 
listed  on  a  schedule  who  are  not  PHLX 
equity  specialists  for  their  proprietary 
transactions.  Under  the  Agreement, 
SCCP  may  add  other  PHLX  members  to 
the  schedule  referred  to  in  item  (ii) 
above  subject  to  NSCC's  approval. 

A  new  aefinition  of  "mai^in  member" 
will  be  established  in  SCCP  Rule  1  to 
reflect  those  PHLX  floor  firms  entitled 
to  clear  through  a  SCCP  margin 
accoimt.^  Pursuant  to  the  amended 
version  of  SCCP  Rule  9,  SCCP  may 
provide  margin  accounts  for  margin 
members  that  clear  and  settle  their 
transactions  through  SCCP's  omnibus 
clearance  and  settlement  account.  SCCP 
will  margin  such  accounts  based  on  its 
Procedures  and  on  Regulation  T  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System." 

SCCP  may  demand  at  any  time  that  a 
margin  member  provide  additional 
margin  based  upon  SCCP's  review  of 
such  margin  member's  security 
positions  held  by  SCCP.  SCCP  will 
retain  the  margin  thresholds  currendy 
specified  in  its  procedures  and  may 
require  adequate  assurances  or 


'  Under  the  proposed  rule  change,  the  term 
"margin  member"  will  be  defined  to  include 
participants  that  are  PHLX  specialists,  alternate 
specialists,  and  other  PHLX  floor  members 
specifically  approved  by  NSCC  to  effect  trading  in 
a  margin  account. 

•12CFR220. 
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additional  maiyn  in  addition  to  the 
minimum  margin  thresholds  in  order  to 
protect  SCCP  in  issues  deemed  by  SCCP 
to  warrant  additional  protection.  SCCP 
may  demand  any  such  margin  payments 
in  federal  funds  in  accordance  with  its 
procedures. 

SCCP  may  issue  margin  calls  to  any 
inargin  member  whose  margin 
requirement  exceeds  the  account  equity 
of  the  margin  member's  margin 
accoimt.^  SCCP  may  waive  any  amount 
that  would  trigger  a  margin  call  not 
exceeding  $500.  A  margin  member  that 
fails  to  meet  a  margin  call  will  be 
subject  to  SCCP  Rule  22  (formerly  SCCP 
Rule  23)  which  governs  disciplinary 
proceedings  and  penalties.  SCCP  may 
cease  to  act  for  delinquent  margin 
members  and  will  retain  a  lien  on  all 
delinquent  margin  members'  accoui^ 
and  securities  therein. 

SCCP  will  segregate  and  mnintaln 
records  on  each  individual  margiiL 
account  and  will  mHintain  the  omnibus 
clearance  and  settlement  accoimt  so  as 
to  reflect  all  positions  in  SCCP's  margin 
accoimts.  SCCP  also  will  guarantee  the 
settlement  obligations  of  the  omnibus 
clearance  and  settlement  account  to 
NSCC.  In  turn,  pursuant  to  the 
Agreement,  PHLX  will  guarantee  SOCP's 
obligations  to  NSCC 

SOCP's  books  and  records  for  the 
omnibus  clearance  and  settlement 
account  will  reflect  all  activity  that 
occurs  in  the  account  at  NSCC  and  DTC. 
At  any  time  prior  to  midnight 
(Philadelphia  time)  on  the  next  business 
day  after  SCCP  receives  a  margin 
member's  trade,  SCCP  will  be  entiUed  to 
reverse  such  a  trade  from  such 
member's  account.  SCCP  will  setde  the 
omnibus  clearance  and  settlement 
account  %vith  NSCC  each  business  day 
in  accordance  with  NSCC's  rules  and 
procedures.  Accordingly,  SCCP  will  be 
subject  to  NSCC's  rules  including  but 
not  limited  to  the  following:  (i)  Daily 
mark-to-market  requirements,  (ii) 
allocations  of  long  and  short  securities 
positions,  (iii)  dividend  and 
reorganization  settlement  activities,  and 
(iv)  pledging  of  collateral  and  stock 
loans.  Dividends,  reorganizations, 
adjustments,  and  buy-ins,  will  be  passed 
through  to  margin  members  in 
accordance  with  SCCP's  procedures. 
SCCP  will  continue  to  provide  margin 
members  with  purchase  and  sales 
reports,  bookkeeping  reports,  dividend 
and  reorganization  reports,  and 
preliminary  equity  reports  in 
accordance  with  SCCP's  procedures. 


'Under  the  piopoaed  rale  change,  SOCP  Rule  1 
%vill  define  the  term  "account  equity"  as  the  total 
net  current  market  value  of  security  poaltions  held 
in  the  margin  account  plus  or  minus  cash  l>aUncee 
in  such  arrount 


Through  the  omnibus  clearance  and 
settlement  account,  SCCP  will  have  one 
composite  settlement  per  day  with 
NSCC.  SCCP  will  maintain  line  of  credit 
("LOC")  arrangements  with  one  or  more 
commercial  banks  sufficient  to  support 
anticipated  funding  needs  of  the 
underlying  margin  accounts.  SCCP 
currently  is  negotiating  with  lending 
institutions  to  replace  its  existing  LOCs. 
During  the  past  four  months,  SCCP  has 
not  exceeded  an  aggregate  $6  million 
debit  with  respect  to  the  margin 
members  targeted  to  remain  in  SOCP 
following  the  closing  date.  In  order  to 
cover  all  such  margin  debits,  SCCP 
anticipates  obtaining  an  aggregate  of  $5 
million  in  committed  and  $5  milUon  in 
imcommitted  LOCs  from  each  of  two 
separate  lending  institutions,  totaling 
$20  million. 

SCCP  proposes  to  amend  SCCP  Rule 
14  (formerly  SCCP  Rule  15)  to  provide 
that  maric-to-market  funds  may  not  be 
used  to  finance  margin  members' 
account  activity.  SOCP  also  is  amending 
Rule  14  to  provide  that  any  mark-to- 
market  funds  collected  by  SCCP  will  be 
segregated  and  invested  in  accordance 
with  analogous  procedures  set  forth  in 
SOCP  Rule  4.  Under  the  amended 
version  of  SCCP  Rule  13.  SCCP  will  pass 
through  any  buy-ins  submitted  by  NSCC 
to  SCCP  or  by  a  SCCP  participant  to 
NSCC  in  accordance  with  NSOC's  buy- 
in  rules  and  procedures. 

To  ensure  that  margin  members  have 
an  efficient  way  to  obtain  securities 
depository  services  after  the  closure  of 
Philadep's  depository  service,  NSOC 
will  sponsor  SCCP  in  opening  a 
depository  account  at  DTC  to  benefit 
margin  members.  In  the  event  that 
margin  members  cany  out  trades  in 
seciu'ities  not  eligible  for  custodial 
services  in  DTC's  book-entry  system, 
SOCP  will  utilize  NSCC's  direct  clearing 
service  to  settle  the  transactions.  SCCP 
will  continue  to  perform  bookkeeping 
and  reconciliation  services  for  the 
omnibus  clearance  and  settiement 
account  and  its  related  DTC  custody 
account  pursuant  to  SCCP  procedures. 

In  accordance  with  NSCC's 
{Mrticipants  fund  formulae,  SCCP,  as  a 
NSOC  participant  and  a  sponsored 
participant  of  DTC,  will  be  required  to 
provide  NSCC  and  DTC  with 
participants  fund  contributions  for  the 
omnibus  clearance  and  settiement 
account.  With  respect  to  SCCP's  own 
participants  fund  formulae,  SCCP  will 
delete  its  participants  fund  formulae 
applicable  to  inactive  accounts,  full 
service  CNS  accounts,  and  layoff 
accounts.  SCCP  proposes  to  establish  a 
fixed  $35,000  contribution  for  each  of 
the  following  account  categories: 
specialist  margin  and  non-specialist 


margin.  No  changes  will  be  made  to  the 
RIO  account  formula.  Accordingly,  RIO 
acpount  participants  will  continue  to  be 
subject  to  a  contribution  of  $10,000  to 
$75,000  depending  upon  monthly 
trading  activity.  SCCP  will  continue  to 
use  its  current  procedure  under  which 
participant  engaging  in  more  than  one 
account  typw  activity  will  be  subject  to 
only  the  formula  that  would  generate 
the  highest  participants  fund 
contribution. 

SCCP  may  allocate  any  portion  of  its 
participants  fund  to  satisfy  NSCC's 
DTC's  participants  fund  reqnirements 
with  respect  to  the  omnibus  clearance 
and  settiement  accoimt.  Any -excess 
SCCP  participants  fund  cash  not  used  to 
fund  SCCP's  NSCC  and  DTC 
participants  fund  requirements  will  be 
segregated  and  invested  by  SCCP  in 
accordance  with  SCCP  Rule  4.  At  the 
present  time,  SCCP  estimates  that  its 
revised  participants  fund  formulae  will 
generate  participants  fund  contributions 
in  excess  of  the  amount  required  to  fund 
SCCP's  participants  fund  contributions 
with  NSCC  and  DTC  If  SCCP's 
participants  fimd  formulae  do  not 
provide  for  contributions  that  equal 
those  which  would  be  required 
pursuit  to  the  NSCC  and  DTC 
participants  fund  formulae,  SCCP 
reserves  the  right  to  collect  from  each 
participant  an  additional  pro  rata  charge 
to  meet  any  such  deficit. 

SOCP  proposes  to  amend  SOCP  Rule 
4  to  specify  that  no  participants  fund 
contributions  may  be  used  in  financing 
margin  members'  margin  actxtunt 
activity.^"  In  addition  SCCP  proposes  to 
amend  Rule  4  to  provide  for  the 
establishment  of  S(XF  and  Philadep  of 
a  reserve  fund  that  will  be  used  to 
provide  a  liquid  fund  to  draw  on  as 
necessary  to  meet  certain  specified 
expenses.  The  reserve  fund  will  be 
funded  with  deposits  of  $1,000,000  by 
August  11, 1998;  $1,000,000  by  August 
11, 1999;  and  $1,000,000  by  August  11, 
2000.  The  reserve  fimd  will  be  held  and 
invested  in  accordance  with  the  same 
procedures  set  forth  in  SOCP  Rule  4  fat 
the  holding  and  Investment  of  the 
participants  fund.  Amounts  drawn  bom 
the  reserve  fund  must  be  replenished 
within  sixth  days  following  the  date  of 
each  such  withdrawal.  SCCP  Rule  4  also 
will  be  amended  to  provide  that  no 
portion  of  the  reserve  fund  may  be  used 
in  financing  maigin  members'  margin 
account  activity. 

SCCP  is  amending  its  schedule  of  fees 
to  delete  those  fees  associated  with 


<o  As  previously  stated,  SOCP  is  establishing 
separate  sources  of  funding,  iacluding  bank  LjOC*. 
to  serve  the  operation  of  its  margin  members' 
margin  accounts. 
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services  no  longer  to  be  ofiered.  SCCP 
also  will  charge  RIO  Accounts  the 
applicable  value  fees  of  $0.05  per  $1,000 
of  contract  value. 

S(XP  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the 
Act "  and  the  rules  and  regulations 
thereunder  because  the  restructuring  of 
SCCP's  business  as  contemplated  by  the 
proposed  rule  change  will  promote  the 
prompt  and  acciirate  clearance  and 
settlement  of  seciuities  transactions  by 
integrating  and  consolidating  clearing 
services  available  to  the  industry  and 
will  assure  the  safeguarding  of  securities 
and  funds  in  the  cxistody  or  control  of 
SCCP  or  for  which  SCCP  is  responsible. 

(B)  Self-Regulatory  Organixation'B 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  Seoirities  clearing 
agencies  registered  under  Section  17A 
of  the  Act  are  not  conventional 
businesses  but  utilities  created  to  serve 
members  of  the  securities  industry  for 
the  purpose  of  providing  certain 
services  that  are  ancillary  to  the 
businesses  in  which  industry  m^hibers 
compete  with  one  another.  Operating  a 
securities  clearing  agency  requires  a 
substantial  and  continuing  investment 
in  infrastructtire  including 
telecommunications  links  with  users, 
data  centers,  and  disaster  recovery 
facilities  in  order  to  meet  the  increasing 
needs  of  participants  and  respond  to 
regulatory  requirements.  To  date,  other 
exchanges,  including  the  Boston  Stock 
Exchange,  the  Pacific  Exchange,  and  the 
Chicago  Stock  Exchange  have 
substantially  terminated  the  operation 
of  their  securities  clearins  corporations. 

After  consiunmation  oi  the  proposed 
arrangements,  seciirities  industry 
members  shall  continue  to  have  access 
to  high  quality,  low  cost  clearing 
services  provided  under  the  mandate  of 
the  Act.  The  overall  cost  to  the  industry 
of  having  such  services  available  may  be 
reduced  thereby  permitting  a  more 
efficient  and  productive  allocation  of 
industry  resources.  Furthermore, 
because  most  of  a  clearing  corporation's 
interface  costs  must  be  mutualized, 
thereby  requiring  some  participants  to 
subsidize  costs  incurred  by  others, 
SCCP's  withdrawal  from  maintaining 
clearing  facilities  should  reduce  costs  to 
participants  and  thereby  should  remove 
impediments  to  competition.  Finally, 
FHLX's  ability  to  focus  its  resources  on 
the  operations  of  the  Exchange  should 


help  enhance  competition  among 
securities  markets. 

(Q  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 


nL  Date  of  Eflbctivenew  of  the 
Proposed  Rule  Change  and  Timing  for 
Commisuon  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  SCCP  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SolicitatioB  of  Commenta 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof,  with  the 
Secretary,  Secvuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  cmd  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No.  SR-SCCP-97-04  and 
should  be  submitted  by  November  5, 
1997. 

For  the  Commission  by  the  Division  of  ~ 
Market  Regulation,  pursuant  to  delegated 
autbority.>2 

Margaret  H.  McFarUmd. 
Deputy  Secntary. 

(FR  Doc.  97-27278  Filed  10-14-97;  8:45  am) 
aauNQOOoc  aoio-m-M 


U.S.  SMALL  BUSINESS 
ADMINISTRATION 

[Declaration  of  Disaatar  •29631 

State  of  Florida 

Hillsborough  County  and  the 
contiguous  Cotmties  of  Hardee, 
Manatee,  Pasco,  Pinellas,  and  Polk  in 
the  State  of  Florida  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
severe  thunderstorms,  excessive  rains, 
and  flooding  which  occurred  September 
26  through  28, 1997.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  December 
4, 1997  and  for  economic  injury  imtil 
the  close  of  business  on  July  6, 1998  at 
the  address  listed  below  or  other  locally 
aimounced  locations:  U.S.  Small 
Business  Administration,  IKsastm  Area 
2  Office,  One  Baltimore  Place,  Suite 
300.  Atlanta,  GA  30308. 

The  interest  rates  are: 


For  Ptrysical  Damage 

Homeowners  With  Credit  Avail- 

solo  tiSOWnOTG 

8.000 

Homeowners      Without      CredR 

Availat)<e  Elsewtiere  

4.000 

Businesses  With  CredH  Available 

Elsewtiere 

8.000 

Businesses  and  Non-ProW  Orga- 

nizations Wrthout  Credit  Avaii- 

abie  Elsewtiere      

4.000 

Others  (Including  Noo-Prolit  Or- 

ganizations) With  Credit  Avail- 

abie  Elsewhere 

7.250 

For  Economic   Injury:   Businesses 

and  Small  Agricuitural  Coopera- 

tives   Without    Credit    Avaiiabie 

Elsewhere 

4.000 

«>  15  U.S.C  78q-l. 


«» 17  CFR  200.3O-3(aKl2). 


The  nimiber  assigned  to  this  disaster 
for  physical  damage  is  298306  and  for 
economic  injury  the  number  is  961500. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  October  5. 1997. 
Aids  Alvarez, 
Administrator. 
[FR  Doc.  97-27166  Filed  10-14-97;  8:45  am) 

atUMQ  COOE  SOH-OI-P 

r 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  DIaaalar 
•9012] 

State  of  Idaho;  (And  Contiguous 
Counties  in  Montana  and  Washington) 

Bonner  County  and  the  contiguous 
Counties  of  Boundary.  Kootenai,  and 
Shoshone  in  the  State  of  Idaho;  Lincoln 
and  Sanders  Counties  in  the  State  of 
Montana;  and  Pend  Oreille  and  Spokane 
Counties  in  the  State  of  Washington 
constitute  an  economic  injury  disaster 
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loan  area  as  a  result  of  flooding  that 
occurred  during  the  last  week  of  May 
1997  on  the  Pend  Oreille  Lake  and  River 
system.  Eligible  small  businesses  and 
small  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  for  this  disaster  imtil  the 
close  of  business  on  July  1, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  1825  Bell  Street,  Suite  208, 
Sacramento,  CA  95825. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricidtural 
coopwatives  is  4  percent 

The  economic  injury  numbers  are 
961200  for  Idaho;  961300  for  MoAtana; 
and  961400  for  Washington. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  October  1. 1987. 

Aida  AIvarBS. 

Administrator. 

[FR  Doc.  97-27168  Filed  10-14-97;  8:45  am) 


SMALL  BUSINESS  AOMINlSTTRATlbN 

{Amendment  to  DedaraUon  of  Dtsaalar 
f297q 

State  of  North  Carolina:  (And 
Contiguous  Countisa  in  South 
Carolina) 

The  above-nimibered  declaration  is 
hereby  amended  to  extend  the  filing 
deadline  for  physical  damage  to 
November  5, 1997. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is  May 
5,1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  October  5, 1997. 
AidaAhrarez, 
Administrator. 
[FR  Doc.  97-27165  Filed  10-14-97;  8:45  am] 

aajjNO  oooe  aois-91-p 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  Of  Ucansa  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Eastern  District  of  Virginia,  dated 
September  4, 1997,  the  United  States 
Small  Business  Administration  hereby 
revokes  the  license  of  Washington 
Finance  and  Investment  Corporation  a 


District  of  Columbia  Corporation,  to 
function  as  a  Small  Business  Investment 
Company  under  the  Small  Btisinesa 
Investment  Company  License  No.  03/ 
03-5150  issued  to  Washington  Finance 
and  Investment  Corporation  on  June  3, 
1982,  and  said  license  is  hereby 
declared  null  and  void  as  of  October  6, 
1997. 

Small  Business  Administration. 

Dated:  October  8, 1997. 
Dbb  A.  Chrial—sen. 
Associate  Administrator  for  Investment 
(FR  Doc.  97-27169  FUed  10-14-97;  8:45  am] 


DEPARTMENT  OF  STATE 

(PuMtoNoUoeNaMiq 

Shipping  Coordinating  Commltteat 
AaaamMy,  Council,  and  Confaranca  on 
Built  Carrier  Safety;  Nolica  of  Maattng 

The  Shipping  Coordinating 
Committae  (SHC)  will  conduct  an  open 
meeting  at  10:45  AM  on  Tuesday, 
October  28th,  in  Room  6103,  at  U.S. 
Coast  Guard  Headquarters,  2100  Sectmd 
Street,  S.W.,  Washington,  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  IQ"'  session 
of  the  Extraordinary  Coimcil,  79^ 
session  of  Council  and  20"'  sessicm  of 
the  Assembly  of  the  International 
Maritime  Organization  (IMO)  which  is 
scheduled  for  14-28  November  1997.  at 
the  IMO  Headquarters  in  London.  The 
meeting  will  also  finalize  preparations 
for  the  Conference  on  Bidk  Carrier 
Safety  which  is  scheduled  in 
conjunction  with  the  second  week  of  the 
Assembly  from  24-28  November  1997. 
Discussions  will  focus  on  papers 
received  and  draft  U.S.  positions. 

Among  other  things,  the  items  of 
particular  interest  are: 

•  Reports  of  Committees; 

•  Reports  on  Diplomatic  Conferences; 

•  Work  Program  and  Budget  for 
1998-1999; 

•  Election  of  Members  of  the  Cotmcil. 
The  Conference  on  Bulk  Carrier  Safety 

disajssions  will  begin  after  the 
completion  of  the  disciission  for  the 
Assembly  and  will  include  the 
following: 

•  Consideration  and  adoption  of 
amendments  to  SOLAS  to  improve  bulk 
carrier  safety 

•  Consideration  and  adoption  of 
amendments  to  Resolution  A.  744(18) — 
Guidelines  on  the  enhanced  surveys  of 
bulk  carriers  and  oil  tankers;  and 

•  Consideration  and  adoption  of 
resolutions  and  recommendations 
related  to  bulk  carrier  safety. 


Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room.  Interested  persons 
may  seek  information  by  writing: 
Director.  International  Affairs,  U.S. 
Coast  Guard  Headquarters, 
Commandant  (G-CI),  Room  2114.  2100 
Second  Street,  SW.  Washington,  DC 
20593-0001  or  by  calling:  (202)  267- 
6919.  Interested  persons  of  the 
conference  of  Bulk  Carrier  Safety  may 
seek  information  by  writing:  Office  of 
Human  Element  &  Ship  Design  Division, 
U.S.  Coast  Guard  Headquartors, 
Commandant  (G-MSE-1),  Room  1304. 
2100  Second  Street,  SW,  Washington, 
DC  205^3-0001  or  by  calling:  LCDR  Dan 
Pippenger  at  (202)  267-0171. 

Dated:  October  8. 1997. 
SMaelA.LaMaalia. 

Chairman.  Shipping  Coordinatirtg  Committee. 
(FR  Doc.  97-27241  Filed  10-14-97;  8:45  am] 

■LUNO  OOM  47ta-07-M 


DEPARTMENT  OF  TRANSPORTATION 
Offica  of  the  Sacratary 

Partnership  CouncN  MssUng 

AQENCY:  Office  of  the  Secretary,  (DOT|. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of 
Transportation  (DOT)  announces  a 
meeting  of  the  DOT  Partnership  Coimcil 
(the  Council).  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

TMK  AND  PiACC:  The  Council  will  meet 
on  Thursday,  October  30, 1997.  at  10:00 
a.m.,  at  the  Department  of 
Transportation.  Nassif  Building,  the 
Fletcher  Room,  room  10214,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590.  The  confBrence  room  is  located 
on  the  10th  floor. 

TYPE  OF  MEETING:  These  meetings  will  be 
open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  EXDT  to  obtain 
appropriate  accommodations.  . 
POINT  OF  CONTACT:  John  E.  Budnik  <» 
Jean  B.  Lenderldng,  Corporate  Htmian 
Resources  Leadership  Division,  M-13. 
Department  of  Transportation,  Nassif 
Building,  400  Seventh  Street,  SW.,  room 
9425,  Washington,  DC  20590,  (202)  366- 
9439  or  (202)  366-8085,  respectively. 
SUPPLEMENTARY  MFOfWATION:  The 
purpose  of  this  meeting  is  to  provide  an 
update  of  current  issues  within  the 
Department  of  Transportation  including 
smoking  policy,  career  transition  plan 
update,  and  labor-management  climate 
survey  status. 
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PUBUC  PARTiaPATION:  We  invite 
interested  persons  and  organizations  to 
submit  comments.  Mail  or  deliver  your 
comments  or  recommendations  to  Ms. 
Jean  Lenderking  at  the  address  shown 
above.  Comments  should  be  received  by 
October  27, 1997  in  order  to  be 
considered  at  the  October  30  meeting. 
Only  comments  submitted  in  advance 
will  be  considered. 

Issued  in  Washington,  DC,  on  October  8. 
1997. 

For  the  Department  of  Transportation. 
John  E.  Badnik. 

Associate  Director,  Corporate  Human 
Besources  Leadership  Division . 
[FR  Doc.  97-27242  Filed  10-14-97;  8:«5  am] 

MLLMG  COOC  4t10-«I-P 


DEPAfmiENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Ruiamaldng  Advisory 
Committee  (Meeting  on  Air  Carriar 
Operations 

AGENCY:  Federal  Aviation         .-   .   ^  ,..,^ 
Administration  (FAA)  DOT.       .  '     ^  ■ 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier 
operations  issues. 

0ATE9:  The  meeting  will  be  held  on 
October  30, 1997.  begiiming  at  10:00 
a.m. 

AOOftESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration 
Building,  800  Independence  Avenue, 
SW,  Washington.  DC.,  in  the  McCracken 
Room  (Roimd  Room)  on  the  10th  floor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Williams,  OfBce  of 
Rulemaking  (ARM-109).  800 
Independence  Avenue,  SW., 
Washington,  EX:  20591,  telephone  (202) 
267-9685,  facsimile  (202)  267-5075.  or 
by  electronic  mail  at 
Linda.L.  Williams9faa.dot.gov. 
SUPPt-EftCNTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C  App  n).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  October  30. 1997.  at  the  Federal 
Aviation  Administration  Building. 
Round  Room  (10th  floor),  800 
Independence  Avenue,  NW.. 
Washington.  DC. 

The  agenda  for  this  meeting  will 
include: 

(1)  A  presentation  by  the  All  Weather 
Operations  Working  Group  of  an 


advisory  circular,  "Criteria  for  Approval 
of  Category  III  Weather  Minima  for 
Takeoff,  Landing,  and  Rollout"; 

(2)  A  discussion  on  establishing  a 
harmonization  task  and  an  airplane 
performance  harmonization  working 
group;  and 

(3)  An  update  on  the  activity  of  the 
Fatigue  Countermeasures  and  Alertness 
Management  Techniques  Working 
Group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
MFORMATION  CONTACT.  In  addition,  sigo 
and  oral  interf^tation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device  if  requested  ID 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  October  8, 
1997. 
Duvid  L.  Catay. 

Acting  Manager.  Air  Transportation  Division, 
Flight  Standards  Service. 
[FR  Doc.  97-27401  Filed  10-14-97;  8:45  am] 
HLUNa  COOe  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnartce  Dodiet  No.  33302] 

R.J.  German  Railroad  CoJAIIentown 
Lines,  Inc.— Acquisition  and  Operation 
Exemption — Consolidated  Rail  Corp. 

R.J.  Gorman  Railroad  Company/ 
Allentown  Lines,  Inc.  (RJCN),  a  Class  III 
rail  carrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  and  operate  a  total  of 
approximately  2.76  miles  of  rail  line 
owned  by  Consolidated  Rail 
Corporation  (Conrail),  known  as 
Cornwall  Industrial  Track,  between 
milepost  0.9  and  milepost  3.66  in 
Lebanon  County,  PA.  RJCN  will  also 
acquire  a  0.6-mile  segment  of  Conrail's 
Lebanon  Industrial  Track  between 
approximately  milepost  18  and 
approximately  milepost  18.6,  which  is 
parallel  and  adjacent  to  a  portion  of  the 
Cornwall  Industrial  Track.*  The 
transaction  was  expected  to  be 
consummated  on  or  soon  after 
September  30, 1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 


is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33302»  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  ynit,1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001  and  served  on:  Kevin  M.  Sbeys, 
Oppenheimer  Wolff  k  Donnelly,  102d 
Nineteenth  Street,  NW,  Suite  400, 
Washington.  DC  20036. 

Decided:  October  7, 1997. 

By  the  Board,  David  M.  Konccimik, 
Director,  0£Bce  of  Procsedings. 
Venm  A.  WilUams, 


Secretary. 

[FR  Doc.  97-27291  Filsd  10-14-97;  8:45  am) 


BILLMG  COOE  4aiS-00-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Parformanca  Review  Board  Membara 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice.  '  ' 

SUMMARY:  Under  the  provisions  of  5 
U.S.C.  4314(c)(4)  agencies  are  required 
to  publish  a  notice  in  the  Federal 
Register  of  the  appointment  of 
Performance  Review  Board  (PRB) 
members.  This  notice  revises  the  list  of 
members  of  the  Department  of  Veterans 
Affairs  (VA)  Performance  Review 
Boards  which  was  published  in  the 
Federal  Register  on  October  1, 1996  (61 
FR  51317). 

EFFECTIVE  DATE:  October  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: . 
Angel  I.  Wolfrey,  Office  of  Himian 
Resources  Management  (052B), 
Department  of  Veterans  A^irs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  (202)  273-4940. 

VA  Perfomunce  Review  Board  (PRB) 

Eugene  A.  Brickhouse.  Assistant 

Secretary  for  Human  Resources  and 

Administration  (Chairperson) 
Stepehn  L.  Lemons.  Ed.D,  De|}uty  Under 

Secretary  for  Benefits 
Shirley  Carozza.  Deputy  Assistant 

Secretary  for  Budget 
Haro7d  F.  Gracey,  Jr..  Chief  of  Staff, 

Office  of  the  Secretary 
Thomas  L  Garihwaite,  MS>.,  Deputy 

Under  Secretary  for  Health 
Gerald  K.  Hinch,  Deputy  Assistant 

Secretary  for  Equal  Opportunity 
Knthy  E.  Jurado,  Assistant  Secretary  for 

Public  and  Intergovernmental  Affairs 
Robert  E.  Coy,  Deputy  General  Counsel 
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William  T.  Meniman,  Deputy  Inspector 

General 
Roger  R.  Rapp,  Director,  Field 

Operations,  National  Cemetery 

System 
Patricia  A.  Grysavage,  Director, 

Executive  Management  and 

Communications,  Veterans  Benefits 

Administration  (Alternate) 
Kenneth  J.  Clark,  Chief  Network  Officer. 

Veterans  Health  Administration 

(Alternate) 
Vincent  L.  Barile,  Director.  Operations 

Support.  National  Cemetery  System 

(Alternate) 

Veterans  Benefits  Administration  PRB 

Stephen  L  Lemons.  EdJ).,  Deputy 

Under  Secretary  for  Benefits 

(Chairperson) 
David  A.  Brigham,  Director,  Eastern 

Area 
Patrick  Napoi.  Director,  Central  Area 
Geiia  P.  DoUarhide,  Director,  Education 

Service 
Newell  E.  Quintan,  Chief  Information 

Officer 
Keith  R.  Pedigo,  Director.  Loan  Guaranty 

Service 
Harold  F.  Gracey,  Jr..  Chief  of  Staff. 

Office  of  the  Secretary 

Veterans  Health  Administration  PRM 

Thomas  L.  Garihwaite,  M.D.,  Deputy 

Under  Secretary  for  Health 

(Chairperson) 
Kermeth  J.  Clark,  Chief  Network  Officer 

(Co-Chairperson) 


R.  David  Albinson,  Chief  Information 

Officer 
Terrence  S.  Batliner.  D.D.S.,  Chief 

Network  Director.  VISN  19 
Barry  L.  Bell,  Newtwork  Director.  VISN 

20 
Linda  W.  Behon.  Newtworic  Director, 

VISN  11 
John  T.  Carson.  Network  Director.  VISN 

14 
Vernon  Chong.  M.D.,  Networic  Director, 

VISN  17 
Patricia  A.  Crosetti,  Network  Director, 

VISN  15 
Joan  E.  Cummings.  MJ).,  Network 

Director.  VISN  12 
Larry  R.  Deal.  Network  Director,  VISN  7 
Jim  W.  Delgado,  Director,  Voluntary 

Service  Office 
Larry  E.  Deters,  Network  Director,  VISN 

9 
James  J.  Farsetta,  Network  Director, 

VISN  3 
Denis  J.  Fitzgerald,  M.D.,  Network 

Director,  VISN  1 
Harold  F.  Gracey,  VA  Chief  of  Staff 
W.  Todd  Grams,  Chief  Financial  Officer 
LeroyP.  Gross,  MJ).,  Network  Director, 

VISN  6 
John  R.  Higgins,  M.D.,  Networic  Director, 

VISN  16 
Thomas  J.  Hogan,  Director,  Management 

and  Administrative  Support  Office 

(Ex  Officio) 
Thomas  V.  Holohan,  M.D.,  Chief  Patient 

Care  Services  Officer 
Thomas  B.  Horvath,  M.D.,  Director, 

Mentfd  Health  and  Behavioral 

Scnences 


Siruth  Jenkins,  Jr.,  Networic  Diracti^, 
VISN  22 

Ao6eif  L.  Jones,  MJ).,  Network  Director, 
VISN  4 

Frederick  L  Malphurs,  Networii 
Director,  VISN  2 

Laura  /.  Miller,  Network  Director.  VISN 

10 
James  J.  Nocks.  MJ).,  Networin  Director. 

VISN  5 
Gregg  Pane,  M.D.,  M.PA.,  Chief  Policy. 

Planning,  and  Performance  Officer 
Robert  A.  Petzel,  M.D.,  Network 

Director.  VISN  13 
Robert  H.  Roswell,  MJ)..  Network 

Director,  VISN  8 
Thomas  A.  Trujillo.  Network  Diiectcff. 

VISN  18 

Office  of  Inqiector  General  PKB 

David  A.  Brinkman,  Director,  Audit 

Followup  Directorate.  Department  of 

Defense  (Chairperson) 
Wilbur  L.  Daniels,  Deputy  Assistant 

Inspector  General  for  Maritime  and 

Departmental  Programs,  Department 

of  Transportation 
William  E.  Whyte,  Assistant  Inspector 

General  for  Audit,  General  Services 

Administration 

Dated:  October  1. 1997. 
Hvalwl  W.  Gobar. 

Acting  Secretary  of  Veterans  Affairs. 

(FR  Doc.  97-27170  Filed  10-14-97;  8:45  am) 
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This  section  o(  the  FEDERAL  REGISTER 
contains  edtoisl  corrections  of  prevKXisiy 
pubfished  Presidentiai.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Olfce  of  the  Federal 
RaQialir.  AQency  pi^pared  cofratiiona  are 
iaaued  as  signed  documents  and  appear  in 
tw  appropriate  document  categories 
alMwhere  in  ttie  issue. 


DEPARTMENT  OF  ENERGY 

FwJ«ral  Enwyy  Regulatory 
Commission 


[Dodtet  Na  RP97-«-000I 

TrunkHno  Qas  Company;  Notica  of 
Raquast  for  Extansion  of  Waivar 

Ckirrection 

In  notice  document  97-26593 
appearing  on  page  52535,  in  the  issue  of 
Wednesday.  October  8. 1997.  make  the 
following  correction: 


On  page  52535,  in  the  second  column, 
the  Docket  No.  should  read  as  set  forth 
above. 


aSJJNQCOOC  i«os«-o 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40CFRPart170 

[OPf*-2S0121;  FRL-56«»-2] 
RM2070-AC96 

Peatfckta  Workar  Protaction  Standard; 
Administrathra  Excaption  for  Cut-Rosa 
Hand  Harvaating 

Correction 

Docimient  97-26321  was 
inadvertently  published  in  the  Proposed 
Rules  section  of  the  issue  of  Friday, 
October  3, 1997,  beginning  on  page 
51994.  It  should  have  appeared  in  the 
Rules  and  Regulations  section. 

BiujNQCooE  ^ao^■*t^o 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcamant  Administration 
21  CFR  Parts  1300. 1300, 1310 
[DEA  NufflbarieSP] 
RtN1117-AA44 

Implamantation  of  tlw  Comprahansiva 
Mattiamphatamlna  Control  Act  of  1906; 
Ragulation  of  Psaudoephadrina, 
Ptianyipropanolamina,  and 
Combination  Eptiadrlna  Drug  Products 
and  Raports  of  Cartain  Transactions  to 
Nonragulatad  Parsons 

Correction 

In  proposed  rule  dociunent  97-261S0 
beginning  on  page  52294,  in  the  issue  of 
Tuesday,  October  7, 1997,  make  the 
following  correction: 

On  page  52298,  in  the  second  column, 
in  the  fourth  line  from  the  bottom. 
"401."  should  read  "402.". 
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Part  II 

Department  of 
Justice 


Bureau  of  Prisons 


28  CFR  Parts  524  and  550 
Drug  Abuse  Treatment  and  Intensive 
Confinement  Center  Programs;  Eariy 
Release  Consideration;  final  Rule 
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DEPARTMENT  OF  JUSTICE 

Buraau  of  Prisons 

26  CFR  Parts  524  and  550 

[BOP-107(M] 

mN1120-AA66 

Drug  Abuse  Treatment  and  Intenslva 
Conflnament  Center  Programs:  Early 
I  Consideration 


AQBICY:  Bureau  of  Prisons,  Justice. 
ACTION:  Interim  rule  with  request  for 
conunents. 


:  In  this  document,  the  Bureau 
of  Prisons  is  revising  its  rule  on  Drug 
Abuse  Treatment  Programs  which 
allows  for  consideration  of  early  release 
of  eligible  inmates  who  complete  a 
residential  drug  abuse  treatment 
program.  The  Bureau  of  Prisons  is 
revising  the  rules  with  respect  to  the 
criteria  for  receiving  a  sentence 
reduction  and  also  with  respeit  to  die 
authority  of  the  Community  Corrections 
Regional  Administrator  to  adjust  the 
presumptive  release  date  for  an  inmate 
in  a  community-based  program.  The 
amendment  is  intended  to  provide  for 
adequate  drug  treatment  transitional 
programs  and  to  demonstrate  more 
clearly  the  discretion  granted  to  the 
Director  of  the  Bureau  of  Prisons  under 
18  U.S.C.  3621(e)  by  listing  the  criteria 
that  would  preclude  an  inmate  from 
receiving  a  sentence  reduction  as 
determined  by  the  Director  of  the 
Bureau  of  Prisons.  Criteria  for  possible 
sentence  reduction  under  the  intensive 
confinement  center  program  are  being 
modified  in  a  similar  manner  as  a 
conforming  amendment. 
DATES:  Effective  October  9, 1997. 
Comments  are  due  December  15, 1997. 
AOORESSCS:  Rules  Unit,  Office  of 
General  Counsel.  Biueau  of  Prisons, 
HOLC  Room  754,  320  First  Street,  ^W., 
Washington,  D.C.  20534. 
FOR  FUfTTMER  INFORMATION  CONTACT:  Roy 
Nanovic,  OfBce  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

•UPFLBCNTARY  INFORMATION:  The 
Bureau  of  Prisons  is  further  amending 
its  regulations  on  Drug  Abuse  Treatment 
Programs  (28  CFR  part  550,  subpart  F). 
An  interim  rule  on  this  subject,  which 
implemented  Section  32001  of  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (codified  at  18 
U.S.C.  3621(e)),  was  published  in  the 
Federal  Segbter  on  May  25.  1995  (60 
FR  27692)  and  was  amended  on  May  17, 
1996  (61  FR  25122).  Comments  received 
on  these  previous  interim  rules  will  be 


addressed  in  a  separate  document  when 
the  rules  are  finalized. 

The  interim  rule  published  on  May 
25,  1995,  attempted  to  define  the  term 
"crime  of  violence"  pursuant  to  18 
U.S.C.  924(c)(3).  Because  of  differences 
in  application  of  case  law  among  the 
various  Federal  courts,  a  few  crimes 
would  not  be  clearly  covered  by  the 
Bureau's  definition.  This  interim  rule 
avoids  this  complication  by  using  the 
discretion  allotted  to  the  Director  of  the 
Bureau  of  Prisons  in  granting  a  sentence 
reduction  to  exclude  iiunates  whose 
current  offense  is  a  felony  (a)  that  has 
as  an  element,  the  actual,  attempted,  or 
threatened  use  of  physical  force  against 
the  person  or  property  of  another,  or  (b) 
that  involved  the  carrying,  pKMsession. 
or  use  of  a  firearm  or  other  dangerous 
weapon  or  explosives  (including  any 
explosive  material  or  explosive  device), 
or  (c)  that  by  its  nature  or  conduct, 
presents  a  serious  potential  risk  of 
physical  force  against  the  person  or 
property  of  another,  or  (d)  that  by  its 
nature  or  conduct  involves  sexual  abuse 
offenses  committed  upon  children. 

As  a  conforming  amendment,  the 
criteria  for  possible  sentenccTreduction 
imder  the  intensive  confinement  center 
program  (28  CFR  524.  subpart  D) 
pertaining  to  crimes  of  violence 
(§  524.31(a)(3))  are  being  modified  in  a 
similar  manner. 

Under  §  550.58(c)(3),  the  Community 
Corrections  Regional  Administrator  had 
the  authority  to  retard  or  disallow  any 
portion  of  the  nnnriTninn  12  month 
reduction  for  an  inmate  in  a 
community-based  program  based  upon  a 
disciplinary  finding  or  based  on 
program  needs  (for  example,  the  inmate 
has  not  established  an  adequate  release 
plan).  This  paragraph  is  being  revised  to 
specify  that  if  an  inmate  cannot  fulfill 
his  or  her  community-based  treatment 
obligations  by  the  presumptive  release 
date,  the  Community  Corrections 
Regional  Administrator  may  adjust  the 
presumptive  release  date  by  the 
minimum  amount  of  time  necessary  to 
fulfill  treatment  obligations.  The' 
Community  Corrections  Regional 
Administrator,  as  the  Bureau  official 
responsible  for  monitoring  the  quality  of 
the  treatment  programs  available  in 
community-based  programs,  maktw 
determinations  as  to  the  inmate's 
completion  of  applicable  transitional 
services.  Such  determinations  are 
responsive  to  the  treatment  needs  of  the 
inmate  and  are  not  intended  to  be 
punitive.  Disciplinary  findings  which 
can  result  in  an  inmate's  being 
precluded  from  receiving  a  sentence 
reduction  (see  redesignated  §  550.58(a) 
(2)(iv)  and  (3)(ii))  remain  as  a 


determination  of  the  Discipline  Hearing 
Officer. 

The  Bureau  is  publishing  this  change 
as  an  interim  rule  in  order  to  solicit 
public  comment  while  continuing  to 
provide  consideration  for  early  release 
to  qualified  inmates.  Interested  persons 
may  participate  in  this  interim 
rulemaking  by  submitting  data,  views, 
or  argiunents  in  writing  to  the  Rules 
Unit,  Office  of  General  Counsel,  Federal 
Bureau  of  Prisons,  320  First  Street,  NW., 
HOLC  Room  754,  Washington,  D.C. 
20534.  Conunents  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  Conunents 
received  after  the  expiration  of  the 
comment  period  will  be  considered  to 
the  extent  practicable.  All  comments 
received  remain  on  file  for  public 
inspection  at  the  above  address. 

"rhe  Biu-eau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  §  601.  et  seq.).  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Act  Because 
this  rule  pertains  to  correctional 
management  of  persons  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Bureau's  appropriated  funds. 

List  of  Subjects 

28  CFR  Part  524 

Prisoners. 
28  CFR  Part  550 

Prisoners. 
KathlMn  M.  Hawk. 
Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  part  524  in 
subchapter  B  of  28  CFR,  chapter  V,  and 
part  550  in  subchapter  C  of  28  CFR. 
chapter  V  are  amended  as  set  forth 
below. 

SUBCHAPTER  &-INMATE  ADMISSION. 
CLASSIFICATION.  AND  TRANSFER 

PART  524— CLASSIFICATION  OF 
INMATES 

1.  The  authority  citation  for  28  CFR 
part  524  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301;  18  U.S.C  3521- 
3528.  3621.  3622,  3624. 4001,  4042. 4046. 
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4081,  4082  (Repealed  in  port  as  to  offenses 
conuniUed  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12,  1964  as  to 
ofienses  committed  after  that  date),  5039;  21 
U.S.C  848,  28  U.S.C  Sob.  510;  Title  V,  Pub. 
L.  91-452, 64  Stat.  933  (16  U.S.C  Chapter 
223);  28  CFR  0.95-0.99. 

2.  In  §  524.31.  paragraph  (a)(3)  is 
revised  to  read  as  follows: 


§Sa4.31    EUglbUtty) 

(a)  •  *  • 

(3)  Is  not  serving  a  term  of 
imprisonment  for  a  crime  of  violence  or 
a  felony  offense: 

(i)  That  has  as  an  element,  die  actual, 
attempted,  or  threatened  use  of  physical 
force  against  the  person  or  property  of 
another,  or 

(ii)  That  involved  the  carrying, 
possession,  or  usa  of  a  firearm  or  other 
dangerous  weapon  or^xplosives 
(including  any  explosive  material  or 
explosive  device),  or 

.  (iii)'That  by  its  naturaorcoaduct, 
-presents  a  sarietis  potential  risk-of 
fihysical  force  against  the^erson  or 
properly  of  another,  or 

fiv)  Tiiat  by  its  natare^r  conduct 
involwesaexual  abuse  offenses 
committed  upon  children. 


.SUBCHAPTER  O-MMTTTUflONAL 
MANAQEMENT 

PART  550— ORUO-PROORAMS 

3.  The  authority  citation  for  28  CFR 
part  550  continues  to  read  as  follows: 

Avtkorily:  5  U^.C  301;  18  U.SjC.  3621, 
3622,  3624,  4001,  4042.  4081,  4062  (Repealed 


in  part  as  to  offenses  committed  on  or  after 
November  1. 1987).  4251-4255,  5006-5024 
(repealed  October  12, 1984  as  to  conduct 
occurring  after  that  date).  5039;  28  U.S.C 
509,  510;  28  CFR  0.95-0.99. 

4.  In  §  550.58,  dw  introductory  text. 
saiagEaph  (a)  heading,  and  paragraph 
(c)(3)  are  revised,  paragraphs  (a)(1)  and 
(a)(2)  are  redesignated  as  paragraphs 
.  <aj(2)  and  (aK3),  and  a  new  paiagiaph 
{a)fl)  is  nldedlo  read  as  follows: 

%S60JSS    CooaMeeatton  lof  early  nltmn 

An  inmate  who  was  sentenced  to  a 
term  of  impriaanmeat  pursuant  to  the 
provisions  of  18  U.S.C.  C2iapter  227. 
Subchapter  D  for  a  nonviolent  offense, 
and  who  is  determined  to  Jiave  a 
substance  abuse  problem,  and 
suc(»ssfully~completes  a  residential 
drug  abuse  treatment  program  during 
his  ar  her  current  comndtmeot  may  i>e 
eligible,  in  accordame  witk  paragraph 
^a)  of  this  saction3>r  eariy  relaaMrbya 
period  not  to  exaeed  12  months. 

(a)  Additional  earty  release  criteria. 
'(1)  As  an  exercise  ofithe  discretion 
^vested  in  the  Director  of  the  Federal 
fiuieau  of  Prisons,  iha  following 
categories  of  inmates  are  not  el^^ible-for 
early  nieaae: 

(i)  INS  detainees; 

KiihPiattial  inmates; 

<iU)  Contractual  boarders  (for 
example.  D.C,  State,  ra  military 
inmates); 

(iv)  Inmates  who  have  a  prior  felony 
or  misdemeaaor  conviction  for 
homicide,  forcible  rape,  robbery,  or 


aggravated  assault,  or  child  sexual  abuse 
offenses; 

(v)  Inmates  who  are  not  eligible  for 
participation  in  a  community-based 
program  as  determined  by  the  Warden 
on  the  basis  of  his  or  her  professional 
discretion; 

(vi)  Inmates  whose  current  oSanae  is 
a  felony: 

(A)  That  has  aran  element,  the  actual, 
-attempted,  or  threatened  use  of  physical 

force  against  the  peiaon  or  property  of 
another,  or 

(B)  That  involved  the  can3ring. 
possession,  or  use  of  a  fiieaim  or  odier 
dangerous  weapontir  explosives 
(inchiding  any  explosive  snalerial  or 
expfosive  device),  or 

(C)  That  by  its  nature  or  conduct. 
presents  a  serious  potential  risk  of 
phjTsical  force  agninst-ihe  person  or 
property  of  another,  or 

tD)  That  by  its  nature  nr  conduct 
involves  se^nial  abuse  oSanses 
committed  upon  children. 

(3)  Ifthe  inmate  cannolfidfiU  hisor 
her  sommuidty-based  treatment 
obligations  by.the  prestinq^tive  release 
date,  the  Community  Corrections 
Jlegional  Administiatn  may  adfust  the 
presumptive  release  date  by  the 
minimum  amoimt  of° time  necessary  to 
allow  for  fulfillment  of  thaHaetment 
obligations. 

IFR  Doc  97-27252  PUad  l»-»-fl7;  2:48  pm) 
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Presidential  Documents 


Proclamation  7038  of  Octdber  10,  1997 
National  School  Lnnch  Week,  1997 


Bj  the  Prerident  of  the  United  States  of  America 

A  Proclamation 

Each  year  during  ihe  oHHith  of  October,  we  set  aside  a  week  to  focus 
on  the  importance  of  the  National  School  Limch  Program  and  its  contribu- 
tions to  &e  health  and  well-being  of  America's  schoolchildren.  Through 
this  program,  established  more  than  50  years  ago  by  President  Truman, 
young  people  learn  firsthand  about  healdiful  dietary  habits  and  how  to 
mttVt^  wise  choices  regarding  the  foods  they  eat.  And  for  millions  of  children, 
many  of  whom  come  from  families  in  need,  their  school  lunch  is  the 
most  nutritious  meal  they  will  eat  during  the  day. 

When  President  Kennedy  proclaimed  the  first  National  School  Ltmch  Week 
in  1963,  some  68,000  schools  were  serving  limches  to  16  million  children 
each  day.  Today,  the  program  is  available  in  more  than  94,000  schools 
across  the  coimitry,  and  26  million  students  participate  daily.  This  dramatic 
growth  proves  that  the  program  continues  to  meet  a  significant  need  in 
local  communities  across  the  Nation,  and  its  success  admirably  reflects 
the  hard  work  and  commitment  of  school  food-service  professionals,  as 
well  as  the  support  and  technical  assistance  provided  by  State  administrators. 

The  National  School  Lunch  Program  also  reflects  our  profoimd  concern 
for  the  well-being  of  our  young  people.  By  providing  them  with  wholesome, 
nutritious  meals  day  in  and  day  out,  we  are  helping  to  improve  our  children's 
overall  health,  increase  their  learning  capacity,  lengthen  their  attention  span, 
and  promote  healthful  dietary  habits  that  will  serve  them  well  for  a  lifetime. 

All  of  these  accomplishments  are  made  possible  by  the  many  dedicated 
food-service  professionals,  administrators,  educators,  parents,  business  and 
community  leaders,  and  other  concerned  individuals  at  the  local,  State, 
and  Federal  levels  who  work  in  partnership  to  ensure  the  effectiveness 
of  the  National  School  Limch  Program.  We  must  strive  to  build  on  their 
achievements  so  that  this  vital  program  will  continue  to  meet  the  needs 
of  America's  children  into  the  next  century. 

In  recognition  of  the  contributions  of  the  National  School  Lunch  Program 
to  the  nutritional  well-being  of  children,  the  Congress  by  joint  resolution 
of  October  9,  1962  (Public  Law  No.  87-780),  has  designated  the  week  begin- 
ning the  second  Sunday  in  October  of  each  year  as  "National  School  Lunch 
Week"  and  has  requested  the  President  to  issue  a  proclamation  in  observance 
of  that  week. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  herel^  proclaim  October  12  through  October  18,  1997,  as 
National  School  Limch  Week,  I  call  upon  all  Americans  to  recognize  those 
individuals  whose  efforts  contribute  to  the  success  of  this  program  and 
to  observe  this  week  with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  hove  hereunto  set  my  hand  this  tenth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  ^enty-second. 


(FR  Doc.  97-27540 
ni«d  10-14-97;  8:4S  am] 
BUling  coda  319S-01-P 
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Proclamation  7039  of  October  10,  1097 
€oiiiiiibiis  Day,  1997 


By  the  President  iif  the  United  States  of  America 

A  Proclamation 

The  life  and  achievements  of  Christopher  Columbus  demonstrate  how  power- 
ful and  lasting  an  influence  one  individual  can  have  cm  the  course  of 
human  history.  Although  great  explorers  reached  the  shores  of  this  continent 
both  before  and  after  Coliunbus,  few  have  captured  the  American  imagination 
as  he  has.  Perhaps  because  we  have  always  been  an  adventurous  people, 
eager  for  challenge  and  change,  we  feel  a  special  affinity  for  this  extraordinary 
man  who  left  the  safety  of  known  waters  to  pursue  his  vision  across  the 
ocean  to  the  threshold  of  a  new  world. 

Although  his  mmnentous  voyages  across  the  Atlantic  took  place  more  than 
500  years  ago,  their  impact  can  still  be  felt  today.  Columbus'  discoveries 
in  the  West  Indies  brou^t  about  substantive  and  continuing  contact  between 
the  peoples  of  the  Old  World  and  the  New,  contact  that  gave  rise  to  misunder- 
standings and  conflicts  that  we  still  seek  to  reconcile  today.  He  also  made 
possible  the  exploration  and  settlement  of  North  America  and  opened  the 
door  to  our  continent  for  generations  to  follow — people  of  every  race  and 
culture  and  ethnic  origin,  who  have  given  our  Nation  its  rich  and  imique 
diversity.  Christopher  Colimibus,  a  son  of  Italy  whose  bold  enterprise  was 
made  possible  by  the  Spanish  crown,  holds  a  special  place  in  the  hearts 
of  Americans  of  Italian  and  Spanish  heritage.  But,  as  we  prepare  for  our 
own  voyage  of  discovery  into  the  next  millennium,  all  Americans  can  draw 
inspiration  from  the  character  and  accomplishments  of  Colvunbus.  With 
vision,  courage,  imagination,  and  optimism,  we  can  create  a  future  bright 
with  promise  and  a  new  world  where  all  of  us  can  pursue  our  dreams. 

In  recognition  of  the  enduring  achievements  of  Christopher  Columbus,  the 
Congress,  by  joint  resolution  of  April  30,  1934  (48  Stat.  657),  and  an  Act 
of  June  28,  1968  (82  Stat.  250),  has  requested  the  President  to  proclaim 
the  second  Monday  in  October  of  each  year  as  "Columbus  Day." 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  13,  1997,  as  Columbus  Day.  I 
call  upon  the  people  of  the  United  States  to  observe  this  day  with  appropriate 
ceremonies  and  activities.  I  also  direct  that  the  flag  of  the  United  States 
be  displayed  on  all  public  buildings  on  the  appointed  day  in  honor  of 
Christopher  Coliunbus. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


OOOUjCfUOA  <it^MA*^^ 
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Presidential  Documents 


ProdamiBtioii  7040  of  Ckrtober  10,  1097 
National  Children's  Day,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

With  the  birth  of  every  child,  the  world  becomes  new  again.  Within  each 
new  infant  lies  enormous  potential— potential  for  loving,  for  learning,  and 
for  making  life  better  for  others.  But  ^his  potential  must  be  nurtured.  Just 
as  seeds  need  fertile  soil,  warm  sunshine,  and  gentle  rain  to  grow,  so 
do  our  chilcken  need  a  caring  environment,  the  security  of  knowing  they 
are  loved,  and  the  encouragement  and  opportunity  to  make  the  most  of 
their  God-givwi  talents.  There  is  no  more  urgent  task  before  us,  as  a  people 
and  as  a  Nation,  than  creating  such  an  environment  for  America's  children. 

One  of  the  surest  ways  to  do  so  is  to  strengthen  American  families  and 
help  parents  in  their  efforts  to  raise  healthy,  happy  children.  My  Administra- 
tion has  worked  hard  to  give  parents  the  tools  they  need  to  fulfill  their 
crucial  responsibilities.  We  have  sought  to  put  tobacco  and  guns  out  of 
the  reach  of  children.  We  are  improving  the  quality  of  our  children's  schools 
by  making  a  national  commitment  to  high  academic  and  teaching  standards. 
Recognizing  the  importance  of  a  child's  early  years  to  his  or  her  development, 
we  have  expanded  Head  Start  and  established  Early  Head  Start  for  low- 
ineome  families  with  children  3  years  old  or  younger.  We  have  made  it 
easier  for  millions  of  parents  to  take  time  off  to  be  with  a  sick  child 
without  losing  their  jobs,  and  to  keep  their  health  insurance  when  they 
change  jobs.  We  have  protected  Medicaid  coverage  for  36  million  Americans, 
including  about  20  million  children,  and  the  Balanced  Budget  Act  I  recently 
signed  into  law  will  provide  meaningful  health  care  coverage  to  millions 
more  uninsured  children. 

But  there  is  still  much  to  be  accomplished  if  we  are  to  ensure  that  America's 
children  grow  up  to  meet  their  fullest  potential.  Our  next  important  goal 
must  be  to  build  upon  our  efforts  and  improve  the  quality  and  affordability 
of  child  care  in  our  Nation.  With  more  people  in  the  work  force,  with 
more  single-parent  homes,  and  with  more  families  in  which  both  parents 
have  to  work  to  make  ends  meet,  millions  of  American  children  are  already 
in  some  form  of  day  care,  and  the  demand  for  affordable,  quality  child 
care  is  growing.  Later  this  month,  the  First  Lady  and  I  will  host  the  White 
House  Conference  on  Child  Care  to  work  with  and  learn  from  other  parents, 
child  care  providers  and  experts,  business  leaders,  and  economists.  Together 
we  will  focus  on  the  best  means  to  increase  the  quality,  availability,  and 
affordability  of  child  care  in  our  Nation. 

As  we  observe  National  Children's  Day  this  year,  let  us  recommit  ourselves 
to  creating  a  society  where  parents  can  raise  healthy,  happy  children;  where 
every  newborn  is  cherished,  where  every  child  is  encouraged  to  succeed, 
and  where  all  our  young  people  are  free  to  pursue  their  dreams. 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  12,  1997,  as 
National  Children's  Day.  I  urge  all  Americans  to  express  their  love  wid 
appreciation  for  children  on  this  day  and  on  every  day  throughout  the 
year.  I  invite  Federal  officials.  State  and  local  governments,  and  particularly 
all  American  families  to  join  together  in  observing  this  day  with  appropriate 
ceremonies  and  activities  to  honor  our  Nation's  children. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  tenth  day  of 
October,  in  the  year  of  our  Lord-  nineteen  hundred  and  ninety-seven,  and 
of  the  hidependence  of  the  United  States  of  America  the  two  himdred 
and  twenty-second. 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Cancellation  Pursuant  to  Una  Ham 
Veto  Act;  Dapartmant  of  Oafana*' 
Approprtationa  Act.  19M 

October  14, 1997. 

One  Special  Message  from  the 
President  under  the  Line  Item  Veto  Act 
is  published  below.  The  President 
signed  this  message  on  October  14. 
1997.  Under  the  Act,  the  message  is 
requixad  to  be  printed  in  the  Federal 
laBMv(2  U.S.C.  691a(c)(2)). 
Clarance  C  Crawfcrd, 
Associate  Directorfor  Admiidstratioti. 


THE  WHITE  HOOSB. 
Wuhington. 
October  14,  1997. 

Daw  Kfr.  Speaksr 

In  accordance  with  the  Line- Item  Veto  Act, 
I  heraby  cancel  the  dollar  amounts  of 
diacrationaiy  budget  authority,  as  specified 
in  the  attached  reports,  contained  ia  the 
"Department  of  DeCante  Appropriations  Act, 
19«8"  (Public  Uw  105-56;  H.R.  2280).  I  have 
itowmliieJ  that  the  cancellalioa  of  these 
amounta  will  rsd\x»-the  Federal  budget 
deficit,  will  net  impair  any  essential 
Government  functions,  and  mil  aet  harm  the 
national  interect  This  letter,  together  with  ito 
aHai  iiiiiiinU,  constitute  a  special  raaes^a 
oodar  section  1022  of  the  Congressional 

Budgst  and  ConqpoHndmenL  Act  of  1974.  as 
amended. 

Sincerely, 
William  J.  Ctiiitoa.  >*)  -  <r. 

The  Honorable  Newt  Gingrich. 
Speolser  of  the  Hbtiee  of  Representation. 
Washington,  D.C.  205 IS. 


THE  WHTTE  HOUSE. 
Washington. 
October  M,  1997. 

Dasslir.  President: 

baoootdance  with  the  line  Item  Veto  Act, 
I  hereby  cancel  tha  dollar  amounts  of 
discretionary  budget  authority,  as  specified 
in  the  attached  reports,  contained  ia  the 
"Department  of  Defionse  Appropriatioas  Act, 
1998"  (PubUc  Uw  105-56;  H.R.  2266).  I  have 
determined  that  the  cancellation  of  theaa- 
amounts  will  reduce  the  Federal  budget 
deficit  will  not  impair  any  essentiaL 
Government  functions,  and  will  not  harm  the 
national  interest.  This  letter,  together  with  its 
attachments,  constitute  a  special  message 
under  section  1022  of  the  Congressional 
Budget  and  Cbmpoundment  Act  of  1974.  as 
amouied. 

Sincerely. 
miUam  J.  Ointon. 

The  Honorable  Albert  Gore,  Jr., 
President  of  the  Senate,  Washington.  D.C 
2O510. 


Cancellation  No.  97-42 

CANCEiJUATION  OF  DOLLAR 
AMOUNT  OF  DISOIETIONAKY 
BUDGET  AUTHORITY 

Report  Fumumt  to  die  Line  Item  Veto 
Act.  P.L.  104-130 

Bill  atation:  "Department  of  Defense 
Appropriations  Act,  1998"  (HJt  2266K 

1(A).  Dollar  Amount  of  Discretioaary 
Budget  Authority:  S30,000  thousand  for 
Operation  and  Maintenance,  Air  Force 
project  "SR-71"  on  page  75  df  House 
Report  105-265  dated  SeptenSber  23 , 
1997. 

1(B).  Detenninations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C)4E).  Reaaoos  far  CaaceUatiMi; ' 
Facts,  Circuaastancea,  and 
Coosiderations  Relatfaig  to  or  Bearing 
upon  the  Cancallatioa;  and  Eatiaaled 
Efiect  of  Cancellation  on  Obfetis, 
Porpoaaa,  and  PrograaB:  This  project 
woidd  provide  manning,  operations  and 
support  to  siutain  SR-71  training 
requirements  during  fiscal  year  1996 
and  provide  for  a  30-day  operational 
deployment  capability.  The  SR-71  is  a 
high-speed,  high-altitude,  long-range. 
muld«ensor,  all-weather.,  wide-area 
surveillance  aircraft.  There  is  no 
military  requirement  to  continue  to 
operate  the  SR-71.  The  project  is  being 
canceled  because  it  was  not  tequested  in 
the  President's  FY  1998  Buc^t  and  the 
Department  af  Defense  has  detenninad 
that  it  would  not  make  a  significant 
contributioa  to  US  military  capability 

1(D).  Eatimated  Fiscal.  EcoiMak,  and 
Bvdgetary  Eliisct  of  CaoicellaliaK  As  a 
rasuh  of  the  caoaellation.  Federal 
outlays  will  net  incsease.  as  specified 
below.  TMs  will  have  a  commensurate 
efiEect  on  the  I^eral  budget  deficit  and. 
to  that  extent,  will  have  a  beneficial 
effect  on  die  economy. 

Outlay  cpai^e* 
(In  thousands  of  doUaisI 


Fiscal 
1996 
1*9« 
20D0 
2001 
2002 


'>•*•#••••»••) 


Total 


-21370 

-^.460 

-900 

-270 

-120 

-30,000 


1(F).  Adjnstmeiils  to  Defimse 
Discretionary  Spending  Linnts 

Budget  Authority:  -$30,000 
thousand  in  FY  1998. 

Ontiays:  The  estimated  outlay  effect 
for  each  year  is  shown  above. 

Evaluation  of  Effects  of  Tbeae 
Adjustments  iqion  Sequestration 


Procedurea:  If  a  sequestration  were 
required,  such  sequestration  would 
occiu  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Department  of  Defense. 
2(A).  Bureau:  Operation  and 
Maintenance. 

2(A).  Governmental  Fimc:tion^ProJBct 
(Account):  SR-71  (Operation  and 
Maintenance,  Air  Force). 

2(B).  States  and  Congreaaional 
Diatricts  AflEscted:  California,  21st 
Congressional  District. 

2(C).  Total  Nmnber  of  Cancellations 
(inclusive)  in  Current  Session  in  each 
SUte  and  District  identified  above: 
California:  five;  21st  District:  one. 
Cancellation  No.  97-43 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCRETKMARr 
BUDGET  AUTHORITY 

Repori  Pursuant  to  die  Line  Item  Veto 
Act.  P.L.  104-130 

Bill  CiUtioa:  "DefMrtment  of  Defense 
Appropriationa  Act.  1998"  (H.R.  2266) 

1(A).  IXiUar  Amount  of  Discretionary 
Budget  Audnrity:  $9,000  thousand  for 
Aircraft  Procurement,  Air  Force.,  project 
"SR-71  Mods"  on  page  103  of  House 
Report  105-265  dated  Septembw  23, 
1997. 

1(B).  Detenninatknw:  This 

cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  fimcticms,  and. 
will  not  harm  the  national  interest 

HQjfEi.  Reasons  for  Cancellation; 
Fads.  Circumstaneea,-  and 
Considerations  Relating  to  or  Bearing 
upon  the  Cancellation',  and  Estimated 
Qbct  of  Cancellation  on  Objects, 
Purpoaes,  and  Rrop-ama:  Tiks  project 
would  modify  t^meras.  enhance  radar 
processing,  install  a  Global  Positioning 
System  navigation  system,  and  improve 
electronic  intelligence  for  the  SR-71 
reconnaissance  aircrait.  The  SR-71  ii  a  ■ 
high-speed,  high-altitude,  long-range^ 
muhi-sensor,  all-weather,  wide-area 
siffveillance  airtn^it.  There  is  no 
military  requirement  to  continue  to 
operate  the  SR-Zl.  The  project  is  being, 
canceled  because  it  was  not  requested  in 
the  President's  FY  1998  Budget  and  the 
Department  of  Defense  has  determined 
that  it  would  not  make  a  significant 
contribution  to  US  military  capability. 

1(D).  Eatinuted  Fiscal,  Econonuc,  and 
Budgetary  EOect  of  CaneeUatian:  As  a 
result  of  the  cancellation.  Federal 
outlays  wiU  not  increase,  a& specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 


Federal  Register  /  Vol.  62,  No.  199  /  Wednesday,  October  15.  1997  /  Notices  53705 


Outlay  changes 

(In  thoiuands  of  dollar*) 


Fiscal  year. 

1998  .... 

1999  .... 

2000  .... 

2001  .... 

2002  .... 

Total 


-711 
-2,169 
-2.961 
-1,782 

-785 


-9,000 


1(F).  AdlnBtmants  to  Defcnae 
DiacTBtionary  Spending  Limits 

Budget  Authmity:  -  $9,000  thousand 
in  FY  1998. 

Oudi^rs:  The  estimated  outlay  effect 
for  each  year  is  shown  above. 

Evaluation  of  Efiects  of  Thaae 
Adjoatments  upon  Sequeatratmi^^-'' ' 
Proceduresi  If  a  sequestration  wero 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amoimts  above. 

2(A).  Agmcy:  Department  of  Defense . 

2(A).  Bureaux  Aircraft  Procurement, 

2(A).  Govmuneatal  Function^nijact 
(Acconitf):  SR-71  Modifications 
(Aircraft  PrtKurement.  Air  Force). 

2(B).  Stataa  and  Qmgfeaaiooal 
Diatricta  AliBetad:£:aUfbmia,  25th 
Con^essionaL'EHstrict 

2(C).  Total- Nnodier  itf  Cancallatieais 
(induaiv^  in  Current  Sssaion  in  each 
State  and  DIatrict  idntifiad  Aovk 
California:  six;  25th  District:  one. 
Cancellation  No.  97-44 

CANCELLATION  OP  DOLLAR 
AMOUNT  CfF.  MSCRETIONARY 
BUDGET  AUTHORITY 

Report  Pursuant  to  IfaeliBa  Baaa  VMa 
Act.  PX.  lOC-130 

BUI  CiUtion:  "Department  of  Defense 
Appropriations  Act,  1998"  (H.R.  2286) 

1(A).  Dollar  Amount  of  Discretionary 
But^et  Authority:  $4,000  thousand  for 
the  Research,  Development,  Test  and  . 
Evaluation,  Army  project  tided  "GaUo 
Center"  on  page  1 12  of  House  Report 
105-265  dated  September  23, 1997,  and 
page  166  of  House-Report  103-206 
dated  July  25, 1997. 

1(B).  Delnrminations:  This 
cancellation  will  reduce  the  Federal 
budget  deficK,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C),(E).  Reasons  for  Cancdlatkn; 
Facts,  Circumstances,  and 
Considerationa  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Effect  of  Cancellation  on  Objecta, 
Purpoeea,  and  Programa:  The 
President's  FY  1996  Budget  supports 
ongoing  work  to  demonstrate  and  export 
new  environmentally  acxeptable 
technology  to  the  industrial  base  and  to 
train  the  industrial  base  on  the  use  of 


new  technology.  The  appropriated 
increase  would  support  life-cycle 
environmental  and  manufacturing 
technologies  research  specifically 
related  to  weapons  systems  and 
munitions  technology  assessment  and"- 
analysis.  The  Army  does  not  believe  this 
additional  research  merits  funding  at 
this  time.  | 

1(D).  Estimated  Fiscal,  Economic,  and 
Budgetary  Effect  of  Cancellation:  As  a 
residt  of  the  cancellation.  Federal 
outlays  will  noHncrease,  as  ^>ecified 
below.  This  wdll  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 

Outlay  changss 

(In  thoiwands  of  doUarsl 


Fiscal  year 

1998  ... 

1999  ... 

2000  ... 

2001  .„ 

2002  .. 


Total. 


-2.320 

-1,320 

-212 

-72 

-32 


-4.000 


1(P).  Adftaatmeali  t»  OefHMe 
Discretionary  Spendii^  limitB 

Budget  Audiorityt  —$4,000  thousand 
in  FY  1996. 

Outlays:  Tlie  estimated  outlay  effect 
for  eac:h  year  is  shown  above. 

Evaluatiaa  of  ESscts  of  These 
Adjustments  upon  Sequestration 
Prooednres:  If  a  sequestration  were 
required,  such  se()uestration  would 
occax  at  levels  that  are  reduced  by  the 
amoimts  above. 

2(A).  Agency:  Department  of  Defense. 

2(A).  Bureau:  Research.  Development. 
Test  and  Evaluation. 

2(A).  Gavmunental  Function^roject 
(Account):  Gallo  Center  (Research. 
Development.  Test  and  Evaluation. 
Army). 

2(B).  States  and  Congressional  ~ 
INshacts  Afieeled:  New  Jersey,  11th 
Congressional District. 

2(0.  Total  Number  of  Cancellations 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  above:  New 
Jersey:  one;  11  th  District-  one. 
Cancellation  No.  97-46 

CANCELLAncm  or  DOLLAR 
AMOUNT  OF  DISCRETIONARY 
BUDGET  AUTHCHOTY 

Report  Pursuant  to  the  Line  Item  Vela 
Act.  P.L.  104-130 

Bill  Citation:  "Department  of  Defense 
Appropriations  Act,  1998"  (H.R.  2266). 

l(A)..DoUar  Amount  of  Discretionary 
Budget  Authority:  $6,000  thousand  for 
ihe  Research,  Development  Test  and 
Evaluation,  Army  project  "Molten 


Carbonate  Fuel  Cells  Technology"  oa 
page  113  of  House  Report  105-265 
dated  September  23,  1997.- 

1(B).  Cietenninations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest 

1(C).(E).  Reasons  for  Cancallatioa; 
Facts,  Circumstances,  -and 
Considerations  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Effect  of  Cancellation  on  Objects, 
Purposes,  and  Programs:  This  project 
would  research  and  develop  alternative 
fuel  cell  technology  that  converts 
chendcal  energy  to  electricity.  It  has 
primary  applications  for  the  Department 
of  Energy  which  has  responsibility  for 
alternative  energy  research.  The  project, 
is  being  canceled  because  it  war  not 
reqtiested  in  the  President's  FY  19M 
Budget  and  the  Departm«it^f  Defense 
has  determined  thatit  wonldnot make 
a  significant  contribution  to  US  military, 
capability. 

1(D).  Estimated  Fiscri.  Ecanoa 
Bttdgstary  Efibct  ofCaswaHadiw;  Asa 
result  of  die  cancellation.  Federal 
oudays  wi|J  not  inneaae,  as  specified 
below.  This  will  have  a  (x>mmansurato 
effect  on  the  Federal  budget  deficit  i_ 
to  that  extent,  mil  have  a  beneficial 
effect  on  the  economy. 

Outlay  changB$ 

(In  thooMiMli  of  doUawl 


-3.480 

-1.980 

-318 

-108 

-48 


Fiscal  year 

1998 

1999  

2000 

2001  

2002  

Total 


1(F).  Adjustments  to  i 
DiermHiMiiy  Spiwuiii^g  l,{iwM« 

Budget  Authority:  -  $6,000  Aousand 
in  FY  1998. 

Oudays:  The  estimated  outlay  effect 
for  eech  year  is  shown  above. 

Evaluatien  of  Effects  of  These 
Adjustments  upon  Sequestration 
Pnxxdures:  If  a  sequestration  were 
required,  such  sequestration  woidd 
occur  at  levels  that  are  reduced  by  the 
amoimts  above. 

2(A).  Agency:  Department  of  Defense 
2(A). 

Bureau:  Research,  Development  Test 
and  Evaluation. 

2(A).  Governmental  Function^oject 
(Account):  Molten  Carbonate  Fuel  Cells 
Technology  (Research,  Development, 
Test  and  Evaluation,  Army). 

2(B).  States  and  CoagrsssioBal 
Districts  Afisctad:  Unknown. 
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2(C).  Total  Niunbar  of  Caacalladons 
(iaclnnTa)  in  Cttirant  Saaatan  in  each 
State  and  Dlatrict  idantiflad  above: 
Unknown. 

CvtMlIatioQ  No.  97-46 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCRFnONARY 
BUDGET  AUTHORITY 

Report  Pursoant  to  the  Line  Itam  Veto 
Act.  PJ»  104-130 

Bill  Citation:  "Department  of  Defense 
Appropriations  Act.  1998"  (KR.  2286) 

1(A).  Dollar  Amount  of  INacrationary 
Budget  Authority:  $3,000  thousand  for 
the  Research,  Development  Test  and 
Evaluation.  Army  project  "Periscopic 
Minimally-Invasive  Surgery"  on  page 
113  and  116  of  House  R^ort  105-265 
dated  September  23, 1997. 

1(B).  Detanninationa:  This 
cancelation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Govamment  functions,  and 
will  not  harm  the  national  interest. 
~  1(C>UE).  Reasons  for  CancaUation; 
Facts,  Circumstancea.  and 
■Considermtions  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Effect  of  Cancellation  on  Objects, 
Parpoaaa,  and  Programa:  This  pro)ect 
would  research  less-invasive  surgery 
techniques  that  could  potentially  result 
in  faster  healing,  less  hospital  time,  and 
reduced  costs.  However,  the  IDepartment 
already  funds  microsurgery  programs 
with  specific  military  applications.  The 
project  is  being  canceled  because  it  was 
not  requested  in  the  President's  FY  1998 
Budget  and  the  Department  of  Defense 
has  determined  that  it  would  not  make 
a  significant  contribution  to  US  military 
capability. 

1(D).  Eatimated  Fiscal,  Economic,  and 
Budgetary  EfEect  of  Cancellation:  As  a 
result  of  the  cancellation,  Federal 
outlays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and. 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 

Outlay  changes 
(In  thousands  of  dollan) 


Fiscal  year 

1998  .... 

1999  ••»' 

2000  .... 

2001  .... 

2002  .... 

Total 


-1,740 

-990 

-159 

-54 

-24 

-3.000 


1(F).  Adjustments  o  Defonaa 
Discretionary  Spending  Limits 

Budget  Authority:  -  S3 ,000  thousand 
in  FY  1998. 


Outlays:  The  estimated  outlay  effect 
for  each  year  is  shown  above. 

Evaluation  of  ESscta  of  Ilieae 
AdjvatBwnte  upon  Saquaatratkm 
Procaduraa:  If  a  sequestration  were 
required,  such  sequaatration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

a(A).  AGENCY:  Department  of 
Defense. 

2(A).  Boraan:  Reaearch,  Davelopment, 
Test  and  Evaluation. 

2(A).  Gowmnental  Function/Prajact 
(Accoaal):  Periscopic  Minimally- 
invasive  Surgery  (Research. 
Development,  Test  and  Evaluation. 
Army). 

2(B).  States  and  Congreaaional 
Dialricts  ASiscted:  Unknown. 

2(C).  Total  Number  of  CanceUations 
(iachiHTa)  in  Current  Saaaion  in  aacJi 
State  and  District  identified  above: 
Unknown. 
Cancellation  No.  97-47 

CANCELLATICm  OF  DOLLAR 
AMOUNT  OF  DISCRETIONARY 
BUDGET  AUTHORITY 

Report  Pursuaat  to  the  Una  Item  Veto 
Act,  P.L.  104-130 

Bill  Citatfam:  "Department  of  Defense 
Appropriations  Act,  1998  '  (H.R.  2266). 

1(A).  Dollar  Amount  of  Diacratioaary 
Budget  Authority:  $4,000  thousand  for 
the  Research.  Development  Test  and 
Evaluation.  Army  project  "Proton    ' 
Beam"  on  page  1 1 3  of  House  Report 
105-265  dated  September  23,  1997. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  natioml  interest. 

1(C),(E).  Reasons  for  Cancellation; 
Facto,  Grcunutancea,  and 
Considerations  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Eflbct  of  Cancellation  on  Objects, 
Purpoaes,  and  Programa:  This  project 
would  research  a  new  machine  that 
delivers  radiation  therapy  for  cancer 
treatment  The  appropriated  funds 
constitute  a  grant  to  a  private 
organization  for  medical  researcb  that 
should  be  funded  through  a  peer  review 
process.  The  project  is  being  canceled 
because  it  was  not  requested  in  the 
President's  FY  1998  Budget  and  the 
Department  of  Defense  has  determined 
that  it  would  not  make  a  significant 
contribution  to  US  military  capability. 

1(D).  Estimatad  Fiacal,  Economic^  awi 
Budgetary  EfEsct  of  Cancellation:  As  a 
reault  of  the  cancellation.  Federal 
outlays  will  not  increase,  as  specified  - 
below.  This  will  have  a  commensurate 
effiect  on  the  Federal  budget  deficit  and. 


to  that  extent,  will  have  a  beneficial 
effiect  on  the  economy. 

Outlay  changes 
Kb  thom»nds  of  daUws) 

Fiscal  yaer 

1998  -2.320 

1999 -.. -1,320 

2001 . -72 

2002  -....  -32 

ToUd „ -4.000 

1(F).  Adjustmento  to  Defense 
Discretionary  Spending  Limito 

Budget  Authority:  -$4,000  thousand 
in  FY  1998. 

Outlays:  The  estimated  outlay  effect 
for  each  year  is  shown  above.  , 

Evaluation  of  Effscto  of  Thaaa 
Adjuatmento  upon  Sequestration 
Prooednrea:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

^A).  Agency:  Department  of  Defense. 

2(A).  Bureau:  Research.  Development. 
Test  and  Evaluation. 

2(A).  Governmental  Function/Pn^Bct 
(Account):  Proton  Beam  (Research. 
Development,  Test  and  Evaluation,  ' 
Army). 

2(B).  States  and  Congressional 
Districts  Affected:  California,  40th 
Congressional  District. 

2(C).  Total  Number  of  Cancellations 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  above: 
California:  seven;  40th  District:  three.     '' 
Cancellation  No.  97-48  "^ 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCREnONARY 
BUDGET  AUTHORITY 

Report  Pursuant  to  the  Line  Item  Veto 
Act.  P.L.  104-130 

Bill  Citation:  "Department  of  Defense 
Appropriations  Act,  1998"  (H.R.  2266) 

1(A).  Dollar  Amount  of  Diacretionaiy 
Budget  Authority:  $3,000  thousand  for  a 
Research,  Development,  Test,  and 
Evaluation.  Navy  project  "Terfenol-D" 
on  pages  119  and  122  of  House  Report 
105-265  dated  September  23. 1997. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C),(E).  Reasons  for  Cancellation; 
Facto,  Circumstances,  and 
Conaiderations  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Efbct  of  Cancellation  on  Objecto, 
Pnrpoaea,  and  Programs:  This  project  is 
intended  to  enable  the  Navy  to  achieve 
further  cost  reductions  in  the 
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application  of  a  magnetorestrictive, 
iron/terbium/dysprosium  alloy  for  new 
high  performance  sonar  systems.  This 
effort  is  to  be  undertaken  through  a 
partnership  between  any  entity  which 
has  made  a  financial  commitment  and 
has  experience  in  the  production  of  the 
alloy  and  thei^iational  Center  of 
Excellence  in  Metal  Working 
Technology.  The  Navy  has  no  military 
requirement  for  this  technology.  This 
project  is  being  canceled  because  it.  was 
not  requested  in  the  President's  FY  1998 
Budget  and  the  Department  of  Defense 
has  determined  that  it  would  not  make 
a  significant  contribution  to  US  military 
capability. 

1(D).  Eatimated  FiscaL  Eaonomic.  and 
Budgetary  Effect  ofiDancellation:  Aa  a 

result  of  thecancellation.  Federal 
outlajrs  wilknot  increase,  as  specified 
below.  This  will  have  a  conmienstuvte 
effect  on  the  Federal  budget  jieficit  and. 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 


'  Oatiay  changes 

On  thounnds  of  daUars] 

FIscdyaaR- 

XWS  •••••■••••■••••••••••»«••••«»■■••■»• 

-1,603. 

lOM- . 

-1.008 

^PPP 

-253 

2001  - 

-60 

-33 

1(F).  Adfnstmeisto  to  IMenae 
INscretionary  Spending  limito 

Budget- Aathoritjr.  -$3,000  thouaand 
in  FY  1998. 

Outlays:  The  estimated  outlay-effect 
for  each  year  is  shown  above. 

EvaluattoaoCEBacto  of  Theae 
Adjuatmento  upon  Sequestration. 
Proceduxea:.  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the: 
amounto  above. 

2(A).  Agency:  Department  of  Defense. 

2(A).  Bureau:  Research,  Development, 
Test,  and  Evaluation. 

2(A).  GovemmentaLFunction^roject 
(Acconnt):  Terfenol-D  (Research, 
Development.  Test,  and  Evaluation, 
Navy). 

2(B).  Statea  and  Congressional 
Distoicto  Affected:  Pennsylvania,  12th 
Congressional  EHstrict 

2(Q.  Total  Number  of  CancellatioiM 
(inclusive)  in  Current  Seaafon  in  each 
State  and  Diatrict  identified  above: 

Pennsylvania:  three;  12th  District:  two. 


Cancellation  No.  97-49- 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCRETIONARY 
BUDGET  AUTHORITY 

Report  Pursuant  to  the  Line  Item  Veto 
Act,  P.L.  104-130 

Bill  Citation:  "Department  of  Defense 
Appropriations  Act.  1998"  (H.R.  2266). 

1(A).  Dollar  Amount  of  Diaoetionary 
Budget  Authority:  $3,000  thousand  for  a 
Research,  Development,  Test,  and 
Evaluation,  Navy  project  for  "COTS 
airgun  as  an  acoustic  source"  on  pege 
120  of  House  Report  105-265  dated 
September  23, 1907. 

1(B).  Detenahsations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C).(E).  Reasons  for  Cancellation; 
Facta,  Circumatamoea,  and 
Coaaideratkuia  Relatiii^  to  or  Bearing 
upon  the  Cancellation;  and  Eatimated 
Infect  of  Cancellation  oirObjecto, 
Purpoaea,  andPriigrams:  This  project 
would-continue  development,  testing, 
and-calibration  of  components  for  a 
mobile,  high  power  broadband  acoustic 
surveillance  source  that  is  based  upon 
the  adaptation  of  commercial  air-gun 
technolt)gy.  Technical  review  in  die 
Department  of  Defense  has  concluded 
that  thla  technology-will  not  be 
effective,  except  in  shallow  water 
regions  where  there  are  no -current 
requirements.  The  project  is  being 
canceled  because  it  waa  not  requested  in 
the  President's  FY  1998  Budget  and  the 
Department  of  Defense  has  determined 
that  it  wtmld  notmake^  significant 
contribution  to  US  military  capability. 

1(D).  Estfmated  Fiacal,  Ecnnomie,  and' 
Budgetary  Effect  of  Cancellation:  As  a 
result  of  the  cancellation,  Fedmal- 
ouUays  will  not  increase,  as.  specified 
below.  This  will  have  a  commensurate 
efbct  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
effect  on^the  economy. 

Outlay  changes 
[In  thousands,  of  doUsis) ; 


Fiacal  yeac 
1908... 
lOOQ  .... 

2000  „.. 

2001  .... 

2002  .... 


-1.603 

-1,008 

-253 

-60 

-33 


Total. 


-3.000 


1(F)*  A^uatmenta.to  Defienaa 
Discretionary  Spending  Limito 

Budget  Authority:  -$3,000  thousand 
in  FY  1998. 

Outlays:  The  estimated  ouUay  effect 
for  each  year  is  shown  above. 


Evaluation  of  Efiecto  of  Theae 
Adjustmento  upon  Sequestration 
ProceduTBs:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amoimts  above. 

2(A).  AGENCY:  Department  of 
Defense 

2(A).  Bureau:  Research.  Development. 
Test,  and  Evaluation. 

2(A).  Govemmratal  FunctionA*roieat 
(Account):  COTS  airgun  as  an  acoustic  - 
source  (Research,  Development,-  Test« 
and  Evaluation,  Navy). 

2(B).  Stataa  vid  CongaaastonaL 
Diatricto  Affseted:  Unlmown. 

2(C).  Total  Number  of  CMMrdlatibna 
(induaive)  in  Current  Saaaion  in  each' 
Stote  and  District  identified  above: 
Unknown. 
CancellationJ^o.  97-50 

CANGELLATIONt)F  DOLLAR 
AMOUNT  OF  NSCKETIONARr 
BUDGET  AUTHORTTT 

Report  Puraoant  to  te  Line  ttaai  V«l»    . 
Act,  PJL  104-130 

BiB  Cltatton:  "Department  of  Defense 
Appropriations  Act,  1098"  (H.R.  2266). 

1(A).  Dollar^Amonnt  of  Discretionary 
Budget  Atttiwrity:  $10,000  thousand  for 
Research,  Development,  Test  and 
Evaluation,  Air  Force  project  "Military 
Spaceplane"  on  page  125  of  House 
Report  105-^65  dated  September  23, 
1997. 

1(B).  Determinations:  This 
canceUatiowwill  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  notharm  the  national  interest 

1(C).(E).  Reasons  for  CanceUatkm; 
Facta,  Circumstaauxa,  and- 
Conaiderations  Relating  to  or  Bearii^ 
upon  the  CanceUatun;  and  Eatkaatad 
Effect  of  Cancellation  on  Objecto, 
Purpoaea,  and  Programa:  This  project 
would  fund  research  into  hypersonic 
technologies  and  is  intended  to 
complement  NASA's  reusable  launch 
vehicle  program.  However,  NASA,  not 
the  Department  of  Defense,  is 
responsible  for  the  development  of 
reusable  launch  vehicles.  The  project  la  ^ 
being  canceled  because  it  was  not 
requested  in  the  President's  FY  1998 
Budget,,  and  because  the  Department  of 
Defense  has  determined  that  it  would^ 
not  make  a  significant  contribution  to 
US  military  capability. 

1(D).  Bitimated  Fiacal,  Economic,  and 
Budgetary  Efiisct  of  Cancellation:  As  a 
restilt  of  die  cancellation,  Federal 
outiays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
efiiact  on  the  Federal  budget  deficit  and. 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 
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Outlay  changes 
dn  thouMndS  of  doilani 


Fiacal  year 

1998  .... 

1999  •>•• 

2000  .... 

2001  .... 

2002  .... 


Totu  .._..„......«^.. 


-4,272 

-4.272 

-887 

-357 

-116 


-10.000 


1(F}.  AdjiMtmento  to  DeftiiM 
Diacrationary  Spending  Limita 

Budget  Aathority:  -  $10,000 
thousand  in  FY  1998. 

Outlays:  The  estimated  outlay  effect' 
for  each  year  is  shown  above. 

Evaluation  ofESects  of  These  ^ 
Adiuatments  upon  Sequestration 
Procadoraa:  If  a  saquestratioD  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above.  , 

2(A).  Agency:  Department  of  Defense. 

2(A).  Bureau:  Research,  Development, 
Testing  and  Evaluation. 

2(A).  Governmental  Function>Praiact 
(Account):  Military  Spaceplane 
(Research,  Development,  Testing  and 
Evaluation,  Air  Force). 

2(B).  States  and  Congresekinal 
Distoicts  Afiected:  New  Mexico,  1st 
Congressional  District. 

2(C).  Total  Number  of  Cancellations 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  above:  New 
Mexico:  three;  1st  District:  two. 
Canceilatioa  No.  97-51 

CANCELLATION  OF  DOLLAK 
AMOUNT  OF  DISCREnONARY    ' 
BUDGET  AUTHORITY 

Report  Pursuant  to  the  Line  Item  Veto 
Act  P-L.  104-130 

Bill  Citalioii:  "Department  of  Defense 
Appropriations  Act,  1998"  {H.R.  2286). 

1(A).  DoUar  Amount  of  Discretionary 
Budget  Authority:  $30,000  thousand  for 
Research,  Development,  Test  and 
Evaluation,  Air  Force  project 
"Clementine"  on  page  125  of  House 
Report  10&-265  dated  September  23, 
1997. 

1(B).  OetenninationB:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  nationalonterest. 

1(C),(E).  Reasons  for  Cancellation; 
Facts,  Circumstances,  and 
Considerations  Relating  to  or  Bearing 
Upon  the  Caaoellation:  and  Estimated 
Effect  of  Cancellation  on  Objects, 
Purposes,  and  Programs:  This  project 
would  test  and  demonstrate 
microelectronics  for  acquisition  tracking 
and  intercept  of  an  asteroid  in  space 
using  a  mothership  integrated  with 


three  microsatellites.  The  scientific 
objective  of  the  mission  is  to  obtain  data 
on  the  asteroid.  The  project's  key 
military  application  would  be  for  space- 
based  missile  defense.  The  project  is 
being  canceled  because  it  was  not 
requested  in  the  President's  FY  1998 
Budget;  it  was  not  in  the  Department  of 
Defense  Future  Years  Defense  Plan;  and 
its  key  mibtary  application  is  not  part 
of  the  Department's  national  missile 
defense  readiness  plan. 

1(0).  Estimated  Fiscal,  Economic,  and 
Budgetary  Effect  of  Cancellation:  As  a 
result  of  the  cancellation.  Federal 
outlays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and. 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 

Outlay  changes 

(In  tho>n>nd»  «(  doUan] 

1 
Fiac^year 

1998 -. -U317 

1999 -12320 

2000 - -2.882 

2001  -1,071 

Total . --....      ■  -  30,000 

1(F).  Adjustments  to  Defense 
Discretionary  Spending  Limits 

Budget  Authority:  -$30,000 
thousand  in  FY  1998. 

Outlays:  The  estimated  outlay  effect 
for  each  year  is  shown  above. 

Evaluation  of  Effects  of  These 
Adjustments  Upon  Sequestration 
Procedures:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Depaitmeni  of  Defense. 

2(A).  Bureau:  Research,  development. 
Testing  and  Evaluation. 

2(A).  Governmental  Function^*roject 
(Account):  Clementine  (Research, 
Development,  Testing  and  Evaluation. 
Air  Force). 

2(B).  States  and  Congressional 
Districts  A£fectBd:  New  Mexico,  Ist 
Coiuaessional  District. 

2^.  Total  Nmnber  of  Cancellations 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  above:  New 
Mexico:  four.  1st  District:  three. 
Cancellation  No.  97-52 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCREnCMARY 
BUDGET  AUTHORFFY 

Report  Ptirsuant  to  the  Line  Item  Veto 
Act,  P.L.  104-130 

Bill  Citation:  "Department  of  Defianse 
Appropriations  Act.  1998  "  (H.R.  2266) 

KA).  Dollar  Amount  of  Discretionary 
Budget  Authority:  $1,500  thousand  for 


Research,  Development,  Test  and 
Evaluation,  Air  Force  project  "Optical 
Correlator  Technology"  on  page  125  of 
House  Report  105-265  dated  September 
23,  1997. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C),(E).  Reasons  for  Cancellation; 
Facts.  Circumstances,  and 
Considerations  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Effect  of  Cancellation  on  Objects, 
Purposes,  and  Programs:  This  project 
would  conduct  research  and 
development  to  attempt  to  improve 
optical  correlator  technology.  The 
project  is  being  canceled  because  it  was 
not  requested  in  the  President's  FY  1998 
Budget,  and  because  the  Department  of 
Defense  has  determined  that  it  would 
not  make  a  significant  contributioD  to 
U.S.  military  capability. 

1(D).  Estimated  Fisul,  Econamic,  and 
Budgetary  Effect  ofCancellatJmi:  As  a 
result  of  the  cancellation.  Federal 
outlays  will  not  increese,  as  specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  ^  beneficial 
effect  on  the  economy. 

Outlay  changes 
(In  thouMDib  of  doUvt) 


Fiscal  year: 
1998  .« 
1909  .... 

2000  .... 

2001  ». 

2002  „.. 


-641 

-641 

-138 

-34 

"17 


Total .... 


-1,500 


1(F).  Adjustments  to  Defense 
Oiscretiooary  Spending  Lin^ts 

Budget  Authority:  -$1,500  thousand 
in  FY  1998. 

OotlajTs:  The  estimated  outlay  effect 
for  each  year  is  shown  above. 

Evaluation  of  Effects  of  These 
Adjustments  upon  Sequestration 
Procedures:  If  a  sequestration  were ' 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Department  of  Defense. 

2(A).  Bureau:  Research,  Development, 
Testing  and  Evaluation. 

2(A).  Governmental  Function/Project 
(Account):  Optical  Correlator 
Technology  (Research.  Development. 
Testing  and  Evaluation,  Air  Force). 

2(B).  States  and  Congressional 
Districts  Affected:  Unknown. 

2(C)  Total  Number  of  Cancellations 
(inclusive)  in  Current  Session  in  each    ' 
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SUte  and  District  identified  above: 

Unknown. 

Cancellation  No.  97-53 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  mSCRETIONARY 
BUDGET  AUTHCHUTY 

Report  Pursuant  to  the  Line  Item  Veto 
Act,  PX.  104-130 

Bill  Citation:  "Department  of  Defense 
Appropriations  Act,  1998"  (H.R.  2266). 

1(A).  Dollar  Amount  of  Discretionary 
Budget  Authority:  $37,500  thousand  for 
Res^rch,  Development,  Test  and    . 
Evaluation,  Defianse-wide  project 
"ASAT"  on  page  130  of  House  Report 
105-265  dated  September  23, 1997. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C),(E).  ReasoiM  far  Cancellation; 
Facts,  Circumstances,  and 
Considerations  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Effect  of  Cancellation  on  Objects. 
Puiposes,  and  Programs:  This  project 
would  fund  a  technology  demonstration 
experiment  to  prove  the  feasibility  of 
launching  a  seeker  that  would  smash 
into  an  enemy's  satellite,  thereby 
disabling  it.  However,  alternative  means 
exist  for  addressing  a  satellite  threat, 
such  as  destroying  ground  stations  or 
disrupting  satellite  communications 
links.  This  item  is  being  canceled 
because  it  was  not  requested  in  the 
President's  FY  1998  Budget;  it  was  not 
in  the  Department  of  Etefense  Future 
Years  Defense  Plan;  and  there  are 
alternative  ways  to  disrupt  enemy 
satellite  capabilities. 

1(D).  Estimated  Fiscal,  Economic,  and 
Budgetary  Effiect  of  Cancellation:  As  a 
result  of  ihe  cancellation.  Federal 
ouUays  will  not  increase,  as  specified 
below.  This  mil  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 

Outlay  changes 
(In  thousands  of  doUanJ 

Fiscal  yean 

1908 -16313 

1900 „  -15.000 

2000 -4.500 

2001  „.., .....^.  -583 

2002  „ -563 

Total -37,500 

1(F).  Adjustments  to  Defense 
Discretionary  Spending  Limits 

Budget  Authority:  -$37,500 
thousand  in  FY  1998. 


Outlays:  The  estimated  outlay  effect 
for  each  year  is  shown  above. 

Evaluation  of  Efibcts  of  These 
Adjustments  upon  Sequestration 
Procedures:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above.  2(A). 

2(A).  Agency:  Department  of  Defense. 

2(A).  Bureau:  ResearcH,  Development, 
Testing  and  Evaluation. 

2(A).  Governmental  Functioa/Pn^ect 
(Account):  ASAT  (Research, 
Development.  Testing  and  Evaluation, 
Defense-wide). 

2(R).  States  and  Congressional 
Districts  Affected:  California.  23rd  and/ 
or  24th  Congressional  Districts. 

2(C).  Total  Number  of  CancellationB 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  above: 
California:  eight;  23rd  District:  one;  24th 
District:  one. 

Cancellation  No.  97-54 

GANCELLA'nON  OF  DOLLAR 
AMOUNT  OF  DISCRFnONARY 
BUDGET  AUTHORITY 

Report  Pafsuant  to  the  Line  Item  Veto  Act, 
P.L.  104-130 

Bill  Qtation:  "Department  of  Defense 
Appropriations  Act,  1998"  (H.R.  2266). 

1(A).  Dollar  Amount  of  Discretiotiary 
Budget  Authority:  $2,000  thousand  for 
Research,  Development,  Test  and 
Evaluation,  Defense-wide  project  "Risk- 
based  toxic  chemicals  research"  on  page 
133  of  House  Report  105-265  dated 
September  23, 1997. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C),(E).  Reasons  for  Cancellation; 
Facts,  Circumstances,  and 
Considerations  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Effiect  of  Cancellation  on  Objects, 
Purposes,  and  Programs:  This  project 
would  address  questions  relating  to 
establishment  of  cleanup  criteria  for 
toxic  chemicals  associated  with  base 
operations  and  for  remediation  of  waste 
sites.  It  would  duplicate  ongoing 
research  being  conducted  by  the 
Department  of  Defense.  The  project  is 
being  canceled  because  it  was  not 
requested  in  the  President's  FY  1998 
Budget  and  the  Department  of  Defense 
has  determined  that  it  would  not  make 
a  significant  contribution  to  US  military 
capability. 

1(D).  Estimated  Fiscal.  Economic,  and 
Budgetary  Effect  of  Cancellation:  As  a 
result  of  the  cancellation,  Federal 
ouUays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 


effect  on  the  Federal  budget  deficit  and. 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 


Outlay  changes 

(In  thouMnds  of  doUwsi 

Fiscal  year 

1998  ;...-„„       

-870 

1999 .... 

-800 

2000  ..... 

-240 

2001  >.        

-30 

»IMI^     •■•(•••^•••■•M  ••«■»•••■••••••»«••«•« 

-30 

Total 


-2.000 


1(F).  Adjustments  to  { 
Discretionary  Spending  Limits 

Budget  Authority:  -$2,000  thousand 
in  FY  1998. 

Oudays:  The  estimated  outlay  effect 
for  each  year  is  shovtm  above. 

Evaluation  of  Efibcts  of  These 
Ai^nstments  upon  SequestratioB 
Procedures:  If  a  sequestration  were 
required,  such  sequestration  would 
occtir  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Department  of  Defense. 

2(A).  Bureau:  Research,  Development. 
Testing  and  Evaluation. 

2(A).  Goventmental  Function^*roject 
(Account):  Risk-based  toxic  chemic^ 
research  (Research,  Development. 
Testing  and  Evaluation,  Defense-wide). 

2(B).  States  and  Congressional 
Districts  Affiected:  Unknown. 

2(C).  Total  Number  of  Cancellations 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  above: 
Unkown. 
Cancellation  No.  97-55 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCREnONARY 
BUDGET  AUTHORITY 

Report  Pursuant  to  the  Line  Item  Veto 
Act.  P.L.  104-130 

Bin  Citation:  "Department  of  Defense 
Appropriations  Act,  1998"  (H.R.  2266). 

1(A).  Dollar  Amount  of  Discretionary 
Budget  Authority:  $1,000  thousand  for 
Research,  Development.  Test  and 
Evaluation.  Defense-wide  project 
"Defense  Techlink  rural  technology 
transfer"  on  page  133  of  House  Report 
105-265  dated  September  23. 1997. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest 

1(C),(E).  Reasons  for  Cancellation; 
Facts.  Circumstances,  and 
Considerations  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Efiisct  of  Cancellation  on  Objects. 
Purpoeea,  and  Programs:  This  project 
would  develop  a  rural  technology  model 
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of  a  five  state  rural  region  of  Montana. 
North  Dakota.  South  Dakota,  Wyoming 
and  Idaho.  The  project  is  being  canceled 
because  it  was  not  requested  in  the 
President's  FY  1998  Budget  and  the 
Department  of  Defense  has  determined 
that  it  would  not  make  a  significant 
contribution  to  US  military  capability. 

1(D).  Estiaatad  Fiscal,  tamaauc,  and 
Jlodgalary  Efiact  of  Cancellatiaw  As  a 
result  of  the  cancellation,  Federal 
outlays  will  not  increase,  as  specified 
below.  This  wilHiave  a  commensurate 
effect  en  the  Fedeml  budget  deficit  and. 
to  that  extent,  will  have  a  beneficial 
effect  OB  the  economy. 

OuAty  changes 
lln  tbotMod*  of  dolknl 


EiacalTwr 
199B  .... 


-~435 


Outlay  changes — Continued 
(In  thotuands  of  dollan] 

X8W  ,.♦»••...••.••••••».■•..........••..  ""^iwj 

2000 -120 

2001  . .^~.... -15 

2002 -15 

Totd -1,000 

1(F).  Ad|uatmaots  to  Dafenae 
■  Diacntkmary  Spending  Limila 

Badge!  AuAority:  -SI .000  thousand 
in  FY  1998. 

OutfayK  The  estimated  outlay  efEiBct 
for  each  year  is  shown  above. 

Evaluation  of  IQEactsaf  These 
,Adpistments  opon  Seqaestraftion 
-Pracadnrea:  If  a  sequestratjen  were 
.  required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 


2(A).  Aganqn  Department  of  Defense. 

2(A).  Buiean:  Research,  Development, 
Testing  and  Evaluation. 

2(A).  Gorernmental  Fanction^ro|ect 
(Aecoant):  Defense  Techlink  rural 
technology  transfer  (Research, 
Development,  Testing  and  Evaluation, 
Defense- wide). 

2(B).  States  and  Csngreasional 
Oiatricts  Afiacted:  Idaho,  Montana, 
Nordi  Dakota,  South  Dakota,  Wyoming; 
Qmgressional  Districts  unknown. 

KO.  Total  Number  ^CanceUationa 
(iacluaive)  in  Current  Ssaainn  in  each 
State  and  District  identified  above: 

Id^io:  three;  Montana:  two;  North 
Dakota:  one;  South  Dakota:  two; 
Wyoming:  one. 

(FROoc.  97-27659  Filed  10-M-«7;4:47  pm] 
oocc  siia^ov-a 
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REMMDERS 

The  iwm  in  Ms  list  were 
.tttUUtf  oompied  as  an  eU 
to  Fedeial  Regiaier  ueers. 
Inclusion  or  exclusion  from 
this  ist  has  no  legal 
signiicanoe. 

RULES  GOING  INTO 
EFFECT  OCTOBER  15, 
1M7 

AOmCULTURE 
DEPARTMENT 
Agrfcultunt  MarlMlIng 


Hazelnuis  grown  in  Oregon 
and  Washington;  pubished 
10-14-97 

AQRICULTUflC 
DEPARTMENT 

Animel  and  Ptant  Health 
Inepection  Sefvlce 
Interstate  transportation  of 

aninialK  and  arwnal  products 

(quarantine): 

BnKaloeis  in  catHe— 


dasstfications;  puMshed 
10-1  &^7 

COMMERCE  DEPARTMENT 

Feraign-Trada  Zonae  Board 

Technical  amendments; 
published  10-15-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  programs: 
PoNutants  analysis  test 
procedures;  guidelines — 
Method  1613  test 
procedures:  use 
approved;  puhistted  9- 
15-07 

FEDERAL 

COMMUNICATIONS 

COMM»SION 

Practice  and  procedure:  ■ 
Radiofrequency 

electromagnetic  fields; 

environmental  effects; 

evaluation  guidelines; 

published  9-12-97 
Television  broadcasting: 
Cable  Television  Consumer 

Protodion  and 

Competition  Act  of  1992— 

SmaH  cable  operators, 
etc.;  small  system 
order  reconsideration 
petitions;  published  10- 
15-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
AdmMatiaUun 

Biological  products: 

Biological  eataMshments; 


designated  qualified 
person;  requrements 
revision:  published  10-15- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviadon 
Administration 
Airworthiness  directives: 
British  Aeroapece;  published 
9-30-97 
TRANSPORTATION 
DEPARTMENT 
Reaearch  and  SpacW 
Programs  Administration 
Pipeline  safety: 
Liquefied  natural  gas 
factities;  safety 
standards — 
Miscellaneous 
amendments;  published 
8-1-97 
Miscellaneous 
amendments;  published 
9-^Mf7 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
domestic: 

Mexican  fruit  Ity;  comments 
due  tii  10-20-97; 
published  8-20-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  btaurance 
Corporation 

Crop  insurance  regulatione: 
Canola  and  rapeseed; 
comments  due  by  10-20- 
97;  published  9-18-97 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
Alaska  National  Interest  Lands 
Cofwervation  Act  Title  VIII 
irrplementation  (subsistence 
priority): 

Fish  and  wildlife  taking: 
comments  due  by  10-24^ 
97;  published  7-25-97 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  arxl  poultry  inspectkxi: 
Sanitatton  requirements; 
establishment;  comments 
due  by  10-24-97; 
published  8-2&97 
AGRICULTURE 
DEPARTMENT 
Rural  Houaing  Servloa 
Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 


imentory  property 
management  proviskxw; 
comments  due  t>y  10-20- 
97;  published  8-21-97 

COMiKRCE  DEPARTMENT 
National  Oceanic  artd 
Atmoaptiaric  Admlnlalrallon 
Fishery  conservatnn  and 
management 
Alaska;  fisheries  of 
Exclusive  Ecorwmic 
Zsne— 

Bering  Sea  arvj  Aleutian 
Islands  groundfish; 
comments  due  by  10- 
20-97;  published  »-f  9- 
97 
PoNock;  commerrts  due  by 
10-22-97;  published  10- 
7-97 
Magnuson  Act  Provisions; 
comments  due  by  10-22- 
97;  published  9-22-97 
West  Coast  States  and 
Western  Pacillc 
fisheries — 

Canary  and  yeUowtaH 
rockfish  et  al.; 
oommems  due  by  10- 
20-97;  published  1(V3- 
97 

D^ENSE  DEPARTMENT 

Acquisilkxi  regulations: 

Contractor  insurance/penskxi 
reviews;  comments  due 
by  10-20-97;  pubfished  8- 
20-97 

Cost  reimbursement  rules 
for  indirect  costs;  private 
sector;  comments  due  by 
10-20-97;  published  8-20- 
97 

Single  Process  Initiative; 
supplement  comments 
due  by  10-20-97; 
published  8-20-97 
Federal  Acquisitk>n  Regulation 

(FAR): 

Csrtifcates  of  competency; 
comments  due  by  10-21- 
97;  published  8-22-97 

NorKtsplacement  of  qualified 
¥i«)rkers  urxJer  certain 
contracts;  comments  due 
by  10-21-97;  published  8- 
22-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
starxtards,  natkxial — 
Regkxial  haze  starxtards 
tor  dass  I  Federal 
areas  (large  national 
parks  arxl  wildemess 
areas);  visit)ility 
protectren  program; 
comments  due  t>y  10- 
20-97;  published  7-31- 
97 
Air  quality  implementatnn 
plans: 


Preparatkm,  adoption,  and 

sutxTittal — 

Motor  vehicle  inspectkxV 
maimenance  pragrem; 
tailpipe  inspectkxtt; 
comments  due  by  10- 
20^;  published  9-19- 
97 
Air  quality  implementatkxi 
plans;  approval  and 
promulgaiion;  various 
States: 
-  Wnois;  corrwnents  due  t>y 

10-20-97;  published  9-9- 

97 
Maine;  comments  due  t>y 

tO-23-97;  published  9-23- 

97 
New  Yoric;  comments  due 

by  10-23-97;  pubished  9- 

23-97 
Oho;  comments  due  by  ^6^ 

22-97;  published  9-22-97 
Texas;  comments  due  by 

10-20-97;  published  9-19- 

97 
Virginia;  oommenls  due  by 

10-20-97;  published  9-19- 

97 
Air  qualty  iraplementatmn 
plans;  VAVapprovd  and 
promulgation;  various 
Stales;  air  quality  piarvwig 
purposes:  desigiiatmn  of 
areas: 
Micfiigan:  oommenls  due  by 

10-20-97;  published  9-18- 

97 
PestKkJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agncuttural  commodities: 
Avermectin;  comments  due 

by  10-20-97;  pubished  8- 

19-97 
ChkMlenapyr;  comments  due 

by  10-21-97;  pubished  8- 

22-97 
Coat  protein  of  cucumber 

mosaic  virus,  etc.; 

comments  due  bf  10-21- 

97;  pubished  8-22-97 
Coat  protein  of  papaya 

ringspol  virus,  etc; 

comments  due  by  10-21- 

97;  pubished  8-22-97 
Coat  proteins  of  watemwton 

mosaic  virus-2  and 

zuccfwii  ysHow  mosak: 

virus,  etc.;  comments  due 

by  10-21-97;  pubished  8- 

22-97 
Pyridato;  comments  due  by 

10-21-97;  pubished  8-22- 

97 
SethoxydHn;  comments  due 

by  10-21-97;  pubished  8- 

22-97 
Thkxlcarb;  comments  due 

by  10-21-97;  pubished  8- 

22-97 
Siperfund  program: 
Natmnal  oil  and  hazardous 

sutntarKes  condngerK^y 

plar>— 
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Natkxtai  prkirities  Kst 
update;  commerMs  due 
by  10-20-97;  pubished 
8-21-07 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radn  statkxis;  table  of 
assigrwnents: 
Hawaii;  comments  due  t)y 

10-20-97;  published  9-9- 

97 
k)wa;  comments  due  by  10- 

20-97;  published  9-4-97 
Mtesissippi;  oommants-dua 

by  10-20-97;  pobished  9- 

4-07 
South  Dakota;  comments 

due  by  10-20-97; 

pubished  9-4-07 
Virgioia:  comments  due  by 

10-20-97;  pubished  9-4- 

97 

FEDERAL  H0U8INQ 
FINANCE  BOARD 

Federal  home  toon  bank 
system: 
Memt)ership  eigibiHty 

requiramerHs;  definitton  of 

State  amafKl8d> 

comments  due  by  10-24" 

97;  pubished  9-24^97 

GENERAL  SERVICES 
ADMINI8TRATI0N- 

Federa)  AoquisHton.Ragulatwn 
(FAR): 

CertifKates  of  competency; 
comments  due  ty  10-21- 
97;  pubished  »22-97 

Nondteplacement  of  qualified 
woriters  under  certain 
contracts;  comments  tlue 
by  10-21-07;  pubished  S- 
22-07 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  regulatory^r^omi:. 
Home  investment 
partnerships,  program; 
streamining  and  market 
interest  rate  formula 
establishment  for 
retiabilitatk>n  k>ans; 
.conunents  duetiy^  10-21- 
s97:  pubished  8-22-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Swvice 
Alaska  (National  Interest  Lands 
Consen/ation  Act;  Title  VIII 
implementatkm  (subsistence 
priority): 

Fish  and  wiMlife  takings 
comments  due  t)y  10-24- 
97;  published  7-25-97 

INTERIOR  DEPARTMENT 

Mtrtersis  Management 

Service 

Royalty  management 


Oil  valuatkxi;  FederaL  leases 
and  Feder?)  reyalty.oil 
sale;  comments  due  tiy 
10-22-97;  published  9-22- 
97 

INTERIOR  DEPARTMENT 
Surface  Mining  Redamalion 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
redaraatkjn  plan 
submisstons: 

Maryland;  comments  due  by 
1020^;  pubished  9-19- 
97 

JUSTICE  DEPARTMENT 

Prisons  Bureau 

Inslitulional  marwigement 
Reigious  beUefs  and 
practices;  comments  due 
by  10-21-97;  pubished  8- 
22-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMIMSTRATtON 

Federal  Aoquisllton  Regutatnn 
(FAR): 

Oeitificates  of  competency; 
comments  due  by  10-21- 
97;  published  8-22-97 

Nondisptaaement  of  qualified 
workers  under  certain 
contraots;  comments  due 
by  10-21-97;  pubished  8- 
22-97 

NUCLEAR  REGULATORY 
COMMISSION 

Operators  licenses: 
Initial  examining, 
examinatien;  raquiremenis; 
comments- due  by  10-21- 
97;  pubished  8-7-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  admioistcatton: 
Fair  Labor  Standards  Ac*— 
Standardizotnn  arxj 
compiancet  comments 
due  by  10-24-97; 
published  8-25-97 
Practice  arxl  procedures: 
Claims  settlement 
procedures;  comments 
due  by  10-24-97;. 
pubished  8-25-97 
POSTAL  SERVICE 
International  Mail  Manual:  . 
Gk)bal  package  tir^  (GPL) 
service — 

Hong  Kong;  comments 
due  by  10-24-97; 
pubished  9-24-97 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act 
Disat)ility  determinatkxi 
standards;  comments  due 


by  10-24-97;  pubished  9- 
24-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Aircraft  products. and  parts; 
certifkatton  procedures: 
Dragonfly  model  333 

heicopler;  primary 

category  aircraft 

airworthiness  standards; 

corTHnent  request 

comments  due  by  10-26- 

97;  pubished  9-19-^ 
Airworthiness  dimctiver 
Boeing;  comments  due  tiy 

10-20-97;  pubished  8^0- 

97 

Domier;  comments  duaby- 
10-2097:  pubished  9-22- 
97 

McOonnei  Douglas; 

comments  due  by  10-20- 

97;  pubished  8-20-97 
Pratt  A  Whitney;  comments 

due  by.  10-24-97; 

pubished  8-25-97 
Raytheon;  commente  due  t>y 

10-2097;  pubished  9-22- 

97 

Saab;  comments  due  by  10- 
21-^;  pubTtshed  9-23-97 

Twin  Commander  Aircraft 
Corp.;  comments  due-by 
1024-07;  published  8r19- 
97 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic  - 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
arxf  associaled 
equipment- 
Motorcycle  headlighting 
systems;  asymmeSical 
headlamp  beams; 
comments  due  by  10 
24-97;  published  9-9-97 

TRANSPORTATXMi 
DEPARTMENT 
Raaaarch  and  Spedai 
Programs  Adntlnlstrstlon 
Drug  and  akx)hol  testing: 
Substarx^  abuse 
professional  evaluation  for 
drug  use;  comments  due 
by  1020-97;  pubished  8- 
2097 

Hazardous  matarials: 
Hazardous  materials 
transportatkxi — 
Oxkjizers  as  cargo  in 
passenger  aircraft 
prohit>ition;  comments 
^lue  by  1020-07; 
pubished  8-2O07 


TREASURY  DEPARTMENT 

Cuatoma  Service 

Centraized  examinatnn 
statkms: 

Export  control  laws; 
exported  and  impoilad. 
mercftandbe  handling  by 
stations:  oonvnents  due 
by  10-2007:  pubished  B- 
10-07 

VETERANS  AFFAIRS  - 
DEPARTMENT 

Acquiston  regulatkxis: 

Commercial  Rams; 
comments  due  by  1024- 
97;  pubished  8-25-07 

Vocationai  rehabiitatnn  and 
education: 

Vetoranr  educaltorv-^ 

Educational  assisMnoe; 
rsductton  in  rsquirsd 
■reports,  commanls  due 
by  102O97;^ubf«iad 
018-97 


LIST  OF  PUBLIC  IMMS 

This  is  a  continuing  iat  of 
put)lc  bills  from  the  current 
sesskxi  of  Congress  which 
have  become  FederaL  laws.  It 
may  be  used  in  conMvtnn 
with  "PLUS-  (Pubic  Laws 
Update  Service)  on  202-62S^ 
6641.  This  iat  istfso 
available  onine  at  hMp:// 
www.nara.gov/nara/fe(freg^  . 
fedreg.Mml. 

The  text  of  lavw  is  not 
pubished  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tfie 
Superintendent -of  Documents,. 
U.S.  Government  Prinfing 
Office,  Washington,  OC  20402 
(phone.  202-51Z-2470).  The 
text  wit  also  be  made 
availat>le  on  the  IntemM  from- 
GPO  Access  at  htip:// 
wwwjKcess.gpo.gov/su-jdoca^. 
Soma  laws  may  not  yet  ba^ 


H.R  304/P.L  t06-S9 

To  provide  k>r  the  release  of 
the.reverskxiary  interest,  hekl 
t)y  ttie  United  States  in  certain 
property  kx^ed  io  ttie  County 
of  Iosco,  Michigan.  (Oct  10, 
1997;  111  Stat.  1268) 

KR.  1948^.L.  10O-60 

Hood  Bay  Land  Exchange  Ad 
of  1997  (Oct  10,  1997;  111 
St^  1269) 


Yi 
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H.H.  2378/PX.  106-61 

Treasury  and  General 
Government  Appropriations 
Act.  1998  (Oct  10,  1997:  111 
SUt  1272) 
Last  List  October  14,  1997 


Public  Lann  Electronic 
Notification  Service 


Free  electronic  mail 
notification  of  newly  enactad 
PutJte  Laws  is  now  availabia. 
To  subscribe,  servj  E-maii  to 
PEN89Q00.00V  with  the 


.Z-i>- 


SUBSCRIBE  PENS-L 
FIRSTNAME  LASTNAKIE. 


Jfi>'^ 


,?> 


MTORIUTION  ABOUT  TW  SUPEfWITEIOEin' OF  DOCUMENTS*  SUBSCRIPT 


I  to  expect  joor  renewal  Dodceuid  keep  a  good  thing  oomiiic.  To  keep  our  subscriptioD 
pckes  down,  the  Oovenimem  Printing  Office  nuuls  each  subscriber  0n/y  0»i«  r^^ 
leant  when  you  wiU  get  your  renewal  notke  by  checking  the  number  duu  f oUows  month/year  code  on 
die  top  line  of  your  lid)el  Of  jAomvi  miUs  exainipfe: 


A  renewal  notice  will  be 
•Hit  approximately  90  days 
bCMMV  the  skomi  ( 


AFR     SNITH212J  DEC97RI 

JOHN  SMITH 

212  MAIN  STREET 

rORISTVILLB  MD  20747 


••••••••••••••••••••••••a 


AFRDO  SMITH21^J 
JOHN  SMITH 
212  MAIN  STREET 
PORESTVILLB  ND  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcfaivthei 


i:»C97Rl  ; 


Tb  be  sure  diat  your  aenricc  continues  widKwt  interruption,  please  ictuni  your  icnewd  noticc>ompdy. 
If  your  subscr^>ti(»  service  is  discontinued,  simply  send  your  mailing  label  firom  any  issue  to  die 
Superintendent  of  Documents,  Washington,  DC  20402-9372  widi  die  properiemittaoce.  Your  service 
will  be  reinstated. 

IbdMBfeyoarMidreai:  Please  SEND  YOUR  MAILING  LABEL,  akmg  widi  your  new  addiess  to  die 
Superintendent  of  Documents,  Atbi:  Chief  ,  Mail  List  Bnmch,  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 

lb  inqidre  about  your  subKription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  correspondence,  to  die  Superintendent  of  Documents.  Attn:  Chief.  Mail  List  Biinch.  Mail 
Stop:  SSOM.  Washington,  DC  20402-9375. 

lb  orders  new  subaciiptioii:  Please  use  die  order  fonn  provided  bekm. 


SuparMendant  or  Doctanenta  Subacrlpdon  Older  Form 


•5468 

UYESf  please  enter  my  subscriptiofis  as  folows: 


Charge  your  ord0r. 

HtEwyl 

Fax  your  orders  (202)  512-2250 

Pbone  your  orders  (202)  512-1800 


subscriptions  to  Fadwal  Register  (FR);  includmgthe  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


-.(Price  includes 


The  total  cost  of  my  order  is  $  

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  personal  name 


(Plaass  type  or  print) 


AddMonal  addfMa/attanUon  few 


Street  addrsaa 


City.  Stata,  Zip  code 


For  privacy^  Check  box  below: 

□  Do  not  niake  my  name  a\%ilable  to  other  maHers 
Chack  method  of  paymenL 

□  Check  payable  to  Superintendent  of  Documents 
□QPODeposft Account  |  |  M  M  H-H 
□VISA     DMasterCafd  I    I    I    I   ltot*«tion datt 

I  I  1  I  I  I  I  I  I  I  I  I  I  i  I  1  i  JT-n 

Tlmnk  you  for  your  ontart 


Oaytlma  phone  indudlno  aiaa  code 


Purchaaa  ofdv  number  (oplkwM4 


Aulhorizlno  aignatura 

lAallb:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  RA 15250-7054 


tm 


Public  Ldws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
tews  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactrDent.  for  the  105th  Congress.  1st  Session.  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcemente  of  newly  enacted  laws  or  access  the  online  database  at  http;//www.access. 
.gpo.gov/su_docs/ 


SttpermtendeDt  of  EtocuincQts  Subscriptions  Order  Foim 

I    I  YES,  enter  jnysubscriptioo(s)  as  fellows:  ' 


Oi6k  ^ocmtmf  CodK 

*6216 


Charge  your  older. 
IfUtyi 


S3 


Fax  your  •rders  (202)  J12-2250 
Phone  yoar.OTden<2«2)512-1800 


.subsciiptknis^  PUBUC  LAWS  for  Ae  lQ5fh  Cpngress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $. 


Intemattonal  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Me Aod  of  Payment: 

I    I  Cheek  Payable  to  the  Superintendent  of  Documents 

I J  GPD  Deposit  Account        [^ 

I    I  VISA  or  MasterCard  Account 


(Comptay  or  Personal  Name) 


(Ptease  type  or  print) 


(AdditioRal  aridnn/alieiitioD  line) 


iD-n 


(Street  address) 


(City.  Stale,  ZIP  Code) 
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Minority  Business  Resource  Advisory  Committee,  53804 
Space  Science  Advisory  Committee,  53805 

National  Commiaalon  on  Ubrartaa  and  information 
Sclanca 

NOTICES 

Meetings;  Sunshine  Act;  correction,  53803-53804 
National  QamlMng  Impact  Study  Commiaalon 

NOTICES 
Meetings.  53836 


National  Highway  Traffic  Safaty  Adminiatration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  53872-53873 

National  institutas  of  Haalth 

NOTICES 
Meetings: 
Aids  Research  Office  Advisory  Council,  53788 
Health  Promotion  and  Disease  Prevention  initial  review 

group.  53788-53789 
National  Institute  of  Arthritis  and  Musculo^letal  and 

Skin  Diseases,  53789.  53791 
National  Institute  of  Child  Health  and  Human 

Development,  53789 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  53791 
National  Institute  of  General  Medical  Sciences,  53791 
National  Institute  of  Mental  Health,  53789-53790 
National  Institute  of  Nursing  Research,  53790 
National  Institute  on  Aging,  53790-53791 
National  Institute  on  Drug  Abuse,  53791-53792 
Peer  Review  Oversight  Group.  53792 
Recombinant  DNA  Advisory  Committee,  53908 
Research  Grants  Division  Advisory  Committee,  53792 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines,  53008-53910 

Natlofiai  Oceanic  and  Atmoapharic  Administration 

NOTICES 
Meetings: 
International  Commission  for  Conservation  of  Atlantic 

Tunas,  U.S.  Section  Advisory  Committee.  53821- 

53822 

National  Parli  Sarvica 

NOTICES 

Concession  contract  negotiations: 
Jackson  Hole  Ski  Corp,  AZ,  et  aL  extension  of  current 
contracts,  53795-53796 
Environmental  statements;  availability,  etc: 
Nez  Perce  National  Historical  Park,  ID.  MT,  OR,  WA,  and 
Big  Hole  National  Battlefield,  MT.  53706-53707 
Meetings: 
Acadia  National  Park  Advisory  Commission.  53797 
Manzanar  National  HistQric  Site  Advisory  Commission, 

53797-53798 
Mississippi  River  Coordinating  Commissicm,  537m 
Native  American  human  remains  and  associated  funerary 
objects: 
Peabody  Essex  Museum,  MA;  tape  shroud  and  two  ti^ 
samples  from  Hawaii;  correction,  53878 

MjHonal  Selanca  Foundation 

NOTICES 
Meetings: 
Advanced  Scientific  Computing  Special  Emphasis  Panel. 

53835  '" 

Astronomical  Sciences  ^ledal  Emphasis  Panel,  5383S- 

53836 
Bioengineering'and  Environmental  Systems  Special 

Emphasis  Panel,  53836 
Bioinoleculai  Processes  Advisory  Panel,  53836 
Cell  Biology  Advisory  Panel,  53836 
Qvil  and  Mechanical  Systems  Special  Emphasis  Panel, 

53836 
Computer  and  Computation  Research  Special  Emphasis 

Panel,  53837 
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Design,  Manufiactiire,  and  Industrial  Innovation  Special 

Emphasis  Panel,  53837 
Genetics  Advisory  Panel.  53837 
Geosciences  Advisory  Committee,  53837-53838 
Geosciences  Special  Emphasis  Panel,  53838 
Mathematical  and  Physical  Sciences  Advisory 

Conmiittee.  53838 
Polar  Programs  Special  Emphasis  Panel,  53838 

Northeast  Dairy  Compact  Commission 

PROPOSED  RULES 

Overorder  price  regulations: 
Compact  over-order  price  regulations — 
Class  I  fluid  milk  route  distributions  in  Connecticut, 
Maine,  Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont;  meeting,  53769 

Nudear  Ragulatory  Commission 

NOnCES 

Integrated  materials  performance  evalaation  program; 
implementation  for  evaluation  of  agreement  State 
radiation  control  programs,  etc.,  53839-53840 
Petitions;  Director's  decisions: 

Vermont  Yankee  Nuclear  Power  Corp.,  53840-53845 
Site  decommissioning  management  plan;  sites: 
Removals  from  list — 
Connecticut  Yankee  Atomic  Power  Co.,  CT;  meeting, 
53845 
Applications,  bearings,  determinations,  etc.: 

Intmnational  Uranium  (USA)  Corp.,  53838-53839 
Umetco  Minerals  Corp.,  53839 

Onica  of  Unitad  Statas  Trada  RapraaantaUva 

See  Trade  Representative,  Office  of  United  States 

Pansion  and  Walfara  Banafits  Administration 

NOTICES 
Meetings: 

401  (K)  plan  fees,  53802-53803 

Piaaldantlnl  Documents 

EXECUnVE  OROERS 

Committees;  establishment,  renewal,  texmination,  etc.: 
Critical  Infrastructure  Protection,  President's  Commission 
on;  amendment  (EO  13064).  53711 

Public  Health  Sarvice 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Meetings;  Sunshine  Act,  53846 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Safety  advisories — 
Compressed  gas  cylinders;  unauthorized  marking, 
53873-53874 

Securities  and  Exchange  Commission 

NOnCES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  53846 
Submission  for  OMB  review;  conmient  request,  53846- 
53847 


Self-regulatory  organizations;  proposed  rule  changes: 
Depository  Trust  Co.,  53847-53848 
National  Securities  Clearing  Corp.,  53848-53850 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  53850 
Disaster  loan  areas: 

North  Carolina,  53851 
Applications,  hearings,  determinations,  etc.: 

CF  Investment  Co..  53850-53851 

Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Valid  existing  rights  determinations: 
Monongahela  National  Forest,  WV,  53798-53799 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Marksman  Corp.,  53874 

Toledo.  Peoria,  &  Western  Railway  Corp.,  53874 

Toledo,  Peoria,  and  Western  Railroad  Corp.,  et  al.; 
13874-53875 
Railroad  services  abandonment: 

Pittsburg  &  Shawmut  Railroad,  Inc.,  53875 

Track  Tech,  Inc.,  53875-53877 

Textile  Agreements  Implementation  Committee' 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Repreaentative,  Office  of  United  Statea 

NOTICES 

Unfair  trade  practices,  petitions,  etc.: 
Canadian  export  subsidies  and  market  access  for  dairy 
products;  investigation  and  comment  request,  53851- 
53852 
European  Union  circumvention  of  export  subsidy 

commitments  on  dairy  products;  investigation  and 
comment  request,  53852-53853 
Japan  market  access  barriers  to  agricultural  products; 
investigation  and  comment  request,  53853-53854 
World  Trade  Organization: 
Dispute  settlement  panel  establishment  requests — 
India;  agricultural,  textile,  and  industrial  products; 

import  restrictions,  53855-53856 
Korea;  alcoholic  beverages;  excise  taxes,  53854-53855 

Tranaportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Crowning  Glory:  Images  of  the  Virgin  in  the  Arts  of 
Portugal,  53877 


Separate  Parts  in  This  Issue 

Part  II 

Department  of  Education,  53880-53905 
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National  Institutes  of  Health,  Department  of  Health  and 
Human  Services,  53906-53910 

Part  IV 

Department  of  Housing  and  Urban  Development,  53912- 
53928 


Electronic  BuMetfn  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
nimibers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Reader  Aids 

Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Public  Laws  Electronic  Notification  Service 
Free  electronic  mail  notification  of  newly  enacted  Public 
Laws  is  now  available.  To  subscribe,  send  E-mail  to 
PENS6GPO.GOV  with  the  message:  SUBSCRIBE  PENS-L 
FmSTNAME  LASTNAME. 
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A  cumuMive  Itt  of  the  parts  affected  ttiis  montti  can  be  found  in  the 
'  Ajdi  aodion  at  the  end  of  this  issue. 
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Title  »— 

The  President' 


Presidential  Documents 


ExecutiTe  Order  13064  of  October  11,  1997 

Further  Amendment  to  Executive  Ordor  13010,  as  Amended, 
Critical  Infrastructure  Protection 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  provide  for  the 
review  of  the  report  by  the  President's  Commission  on  Critical  Infrastructure 
Protection,  it  is  hereby  ordered  that  Executive  Order  13010,  as  amended, 
is  further  amended  as  follows: 

Section  1.  Section  5(a),  as  amended,  shall  be  further  amended  by  deleting 
"15"  and  inserting  "20"  in  lieu  thereof  and  by  deleting  "sector"  and  inserting 
"and  public  sectors"  in  Ueu  thereof.  Section  5(b)  shall  be  amended  by 
inserting  "or  Co-Chairs"  after  "Chair". 

Sec.  2.  Section  6(f).  as  amended,  shall  be  further  amended  by  deleting 
",  the  Principals  Committee,  the  Steering  Committee,  and  the  Advisory 
Committee"  and  by  inserting  a  second  sentence,  v«^ch  shall  read:  "The 
Principals  Committee,  the  Steering  Committee,  and  the  Advisory  Committee 
shall  tenninate  no  later  than  March  15,  1998,  and,  upon  submission  of 
the  Commission's  report,  shall  review  the  report  and  prepare  appropriate 
recommendations  to  the  President"  Section  6,  as  amended,  shall  be  further 
amended  by  inserting  the  following: 

"(g)  The  person  who  served  as  Chair  of  the  Commission  may  continue 
to  be  a  member  of  the  Steering  Committee  after  termination  of  the  Commis- 
sion." 
Sec.  3.  A  new  section  7  shall  be  inserted,  which  reads: 

"Sec.  7.  Review  of  Commission's  Report,  (a)  Upon  the  termination  of 
the  Commission  as  set  out  in  section  6(f)' of  this  order,  certain  of  the 
Qmimission's  staff  may  be  retained  no  later  than  March  15,  1998,  solely 
to  assist  the  Principals,  Steering,  and  Advisory  Committees  in  reviewing 
I  the  Commission's  report  and  preparing  recommendations  to  the  President 
They  shall  act  under  the  direction  of  the  Steering  Committee  or  its  designated 
agent  The  Department  of  £)efiBnse  shall  continue  to  provide  fimdii^  and 
administrative  support  for  the  retained  Commission  staff. 

(b)  Pursuant  to  Executive  Order  12958.  I  hereby  designate  the  Executive 
Secretary  of  the  National  Security  Council  to  exercise  the  authority  to  dsMify 
information  originally  as  "Top  Secret"  with  respect  to  the  work  of  the 
Commission  staff,  the  Principals  Committee,  the  Steering  Committee,  the 
Advisory  Committee,  and  the  Infrastructure  Protection  Task  Force." 
Sec  4.  Sections  7  and  8  of  Executive  Order  13010,  as  amended,  shall 
be  renumbered  sections  8  and  9,  respectively. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  INTERIOR 

SCFRCtiapterXXV 

43CFRPM20 

MNs  10M-AA3S,  3aO»-AA15 

Supptonwntal  Standards  of  Ethical 
Conduct  for  Employaes  of  the 
Departmant  of  tha  Intarior 

AGENCY:  Department  of  the  Interior 

(Department). 

ACTION:  Interim  nile,  with  request  for 

comments. 

summary:  The  Department  of  the 
Interior,  with  the  concurrence  of  the 
Office  of  Government  Ethics  (OGE),  is 
issuing  an  interim  rule  for  the 
employees  of  the  Department  that 
supplements  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  issued  by  OGE.  This  interim  rule 
is  a  necessary  supplement  to  the 
Standards  because  it  addresses  ethical 
issues  unique  to  the  Department.  The 
interim  rule  designates  separate  agency 
components  for  purposes  of  identifyiitg 
proldbitad  sources  of  gifts  and  applying 
the  restrictions  on  compensated  outside 
teaching,  speaking  and  writing  that 
relate  to  an  employee's  ofGcial  duties; 
provides  cross-references  to  certain 
statutory  i»ohibitions  against  the 
holding  by  some  Department  employees 
of  certain  financial  and  other  interests, 
and  regulations  implementing  those 
prohibitions;  prohibits  certain  financial 
interests  and  outside  employment;  and 
requires  employees  to  obtain  prior 
approval  for  certain  outside 
employment  The  Department  is  also 
revising  its  employee  responsibilities 
and  conduct  regulations  by  adding  a 
cross-reference  to  ethics  and  other 
conduct-related  regulations,  removing 
superseded  or  redundant  provisions, 
and  redesignating  the  provisions 
remaining  in  the  regulation. 


DATES:  This  rule  is  eCFective  on  October 
16, 1997.  Comments  on  the  interim  rule 
must  be  received  on  or  before  December 
15, 1997. 

ADDRESSES:  Send  comments  to  the 
Department  Ethics  Office,  Department  of 
the  Interior,  1849  C  Street,  NW.,  Room 
5013,  Washington.  DC  20240. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Gabe  Paone  or  Mason  Tsai,  Department 
Ethics  Office,  202-208-5916;  Internet  E- 
mail  address:  ma8on_tsai9ios.doi.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Backgroimd 

On  August  7, 1992,  the  Office  of 
Govenunent  Ethics  published  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards).  See  57  FR  35006-35067,  as 
corrected  at  57  FR  48557,  57  FR  52583. 
and  60  FR  51667,  and  amended  at  61  FR 
42965-42970  (as  corrected  at  61  FR 
48733).  61  FR  50689-50691  (interim 
rule  revisions  adopted  as  final  at  62  FR 
12531),  and  62  FR  48746-48748,  Mrith 
additional  grace  period  extensions  at  59 
FR  4779-4780, 60  FR  6390-6391,  60  FR 
66857-66858,  and  61  FR  40950-40952. 
The  Standards,  codified  at  5  CFR  part 
2635  and  effective  February  3, 1993, 
establish  imiform  standards  of  ethical 
conduct  for  executive  branch  personnel. 

On  June  10, 1993,  the  Department 
issued  a  final  rule  which  removed 
certain  provisions  of  its  employee 
responsibilities  and  conduct  regulations 
at  43  CFR  part  20  that  had  been 
superseded  by  5  CFR  part  2635  or  by 
OGE's  executive  branch  financial 
disclosure  regulations  at  5  CFR  part 

2634.  See  58  FR  32446-32449.  Along 
with  portions  of  43  CFR  part  20  that  the 
Department  retained  under  authority 
separate  from  5  CFR  parts  2634  and 

2635,  the  Department  retained  in  43 
CFR  part  20  provisions  regarding 
prohibited  financial  interests  and 
outside  employment  which  were 
temporarily  preserved,  respectively,  by 
the  notes  following  5  CFR  2635.403(a) 
and  2635.803,  as  extended  at  59  FR 
4779-4780,  60  FR  6390-6391,  60  FR 
66857-66858,  and  61  FR  40950-^0952. 

The  Standards,  at  5  CFR  2635.105, 
authorize  executive  branch  agencies, 
with  the  concurrence  of  OGE,  to  publish 
agency-specific  supplemental 
regulations  that  are  necessary  to 
implement  their  respective  ediics 
programs.  The  Department,  with  OGE's 
concurrence,  has  determined  that  the 


following  supplemental  r^ulations, 
being  codified  in  new  chapter  XXV  of  5 
CFR,  are  necessary  to  the  success  of  its 
ethics  program.  Also,  upon  issiiance  of 
the  supplemental  regulation,  the 
Department  is  removing  those 
remaining  provisions  in  43  CFR  part  20 
that  now  have  been  superseded,  and 
other  provisions  as  explained  in  part  m 
of  this  supplementary  information. 

n.  Anatyns  of  the  Regulations 

Section  3501.101    General 

Section  3501.101(a)  provides  that  the 
regulations  contained  in  the  interim  rule 
apply  to  employees  of  the  Depertm«it  of 
the  Interior  and  supplement  the 
executive  branch-wide  Standards  in  5 
CFR  part  2635.  This  section  also  notes 
that  employees  of  the  Department  are 
subject  to  the  responsibilities  and 
conduct  regiilations  for  executive 
branch  employees,  at  5  CFR  part  735; 
the  executive  branch  financial 
disclosure  regulations,  at  5  CFR  2634; 
and  the  Department's  regulations 
regarding  employee  responsibilities  and 
conduct,  at  43  CFR  part  20. 

Section  3501.101(b)  includes 
defimtions  for  various  terms  used  in  the 
regulation,  and  provides  information 
about  ethics  program  responsibilities 
within  the  Department. 

Section  3501.101(c)  authorizes  the 
Designated  Agency  Ethics  Official 
(DAEO),  or  the  Ethics  Counselor  for 
each  major  operating  component  of  the 
Department,  to  issue  explanatory 
guidance  and  implementing  procedures 
to  assist  the  employees  in  the 
Department  to  understand  and  comply 
vtrith  the  executive  branch-wide    •> 
Standards  and  these  supplemental 
regulations.  In  accordance  with  5  CFR 
2635.105(c),  these  issuances  themselves 
will  neither  supplement  nor  amend  the 
executive  branch-wide  Standards  in  5 
CFR  part  2635  or  this  interim  rule. 

Section  3501.102    Designation  of 
Separate  Agency  Components 

The  Standards,  at  5  CFR  2635.202(a). 
prohibit  an  employee  finm  soliciting  or 
accepting  a  gift  from  a  prohibited 
source.  A  prohibited  source  is  defined 
by  5  CFR  2635.203(d)  to  include  a 
person  who  has  a  specific  relationship 
with  an  employee's  agency.  For 
purposes  of  identifying  an  employee's 
agency,  5  CFR  2635.203(a)  authorizes  an 
executive  department,  by  supplemental 
regulation,  to  designate  as  separate 
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agencies  components  of  the  department 
that  exercise  distinct  and  separate 
functions.  Designations  made  pursuant 
to  §  2635.203(a)  are  used  also  for 
purposes  of  applying  the  restrictions  in 
5  CFR  2635.807(a)  on  receipt  of 
compensation  for  teaching,  speaking  or 
writing  related  to  an  employee's  official 
duties.  Since  the  Department  is 
establishing  in  §  3501.105(c)  a  prior 
approval  requirement  for  outside 
employment  with  a  prohibited  source, 
the  designations  in  this  section  will  also 
be  used  for  purposes  of  applying  the 
supplemental  regulation's  requirement 
for  prior  approval  of  outside 
employment 

Siection  3501.102(a)  of  the  interim 
rule  designates  ten  of  the  Department's 
bureaus  and  offices  as  separate  agencies. 
The  Department  has  determined  that 
each  of  bureaus  and  offices  exercises 
separate  and  distinct  functions.  As 
further  amplified  in  §  3501.102(c), 
employees  of  the  Department  not 
employed  in  one  of  the  ten  separate 
agency  components  are  deemed  to  be 
employees  of  the  entire  Department, 
which  for  those  employees  includes  any 
parts  of  the  Department  that  are  not 
included  in  the  ten  separate  agency 
components  as  well  as  those  parts  that 
are  so  included. 

Examples  at  the  end  of  this  section 
illustrate  how  the  separate  agency 
designations  are  applied. 

Section  3501 . 1 03    Prohibited  Interests 
in  Federal  Lands 

Section  3501.103(a)  contains  cross- 
references  to  the  statutory  prohibitions 
at  43  U.S.Q  11  and  31(a),  which  provide 
respectively  that  "[t]he  officers,  clerks, 
and  employees  of  the  Bureau  of  Land 
Management  are  prohibited  from 
directly  or  indirectly  purchasing  or 
becoming  interested  in  the  purchase  of 
any  of  the  public  land,"  and  "(t)he 
Director  and  members  of  the  United 
StatesX^eological  Survey  shall  have  no 
personal  or  private  interests  in  the  lands 
or  mineral  wealth  of  the  region  under 
sujvey  *  *   *."  The  Department's 
responsibilities  and  conduct  rules,  at  43 
CFR  20.735-23(b)(l)  (being  partially 
retained  and  redesignated  by  this 
interim  rule-making  as  43  CFR  20.401), 
implement  these  long  standing  statutory 
prohibitions  and  also  are  cross- 
referenced  in  §  3501.103(a). 

The  prohibitions  at  43  U.S.C.  11  and 
31(a)  has  been  extended  by  the 
Department's  regulations  in  43  CFR  part 
20  to  employees  of  the  Minerals 
Management  Service  (MMS)  and  certain 
other  Department  employees.  The 
statutory  prohibitions'  regulatory 
extension  to  MMS  employees  followed 
the  establishment  of  MMS  in  October 


1982.  The  MMS  was  initially  staffed 
with  natural  resource  employees  from 
the  United  States  Geological  Survey 
(USGS)  and  the  Bureau  of  Land 
Management  (BLM).  At  the  time,  many 
of  the  new  MMS  employees  were  to  be 
performing  duties  regarding  Federal 
lands  similar  to  those  for  which  they 
were  responsible  when  they  were  USGS 
OR  BLM  employees.  This  created  an 
ethics  concern  for  MMS  and  the 
De(>artment,  since  the  MMS  employees 
transferring  from  USGS  and  BLM  would 
no  longer  be  covered  by  the  organic 
prohibitions  of  their  former  bureaus.  To 
address  this  concern  the  Department 
decided  to  extend,  in  its  employee 
responsibilities  and  conduct  regulations 
at  43  CFR  part  20.  those  organic 
prohibitions  to  MMS  employees. 

The  other  Department  employees  to 
whom  the  prohibitions  at  43  U.S.C.  11 
and  31(a)  were  extended  in  43  CFR  part 
20  were  the  Secretary  and  employees 
"in  pay  grades  equivalent  to  GS-16  and 
above  or  who  are  in  merit  pay  positions 
as  described  in  5  U.S.C.  5401(b)(1)"  in 
"the  Office  of  the  Secretary  and  other 
Departmental  offices  reporting  direcUy 
to  a  Secretarial  officer."  The  Department 
determined  that  the  prohibitions  needed 
to  be  extended  to  those  additional 
personnel  because  they  were  positions 
which  could  substantially  influence  the 
actions  and  decisions  made  by 
employees  of  USGS.  BLM,  or  MMS. 

Under  5  CFR  2635.403(a).  an  agency 
may,  by  supplemental  regulation, 
prohibit  or  restrict  the  acquisition  or 
holding  by  its  employees  of  financial 
interests  that  the  agency  determines 
would  cause  a  reasonable  person  to 
question  the  impartiality  or  objectivity 
with  which  agency  programs  are 
administered.  The  Department  has  made 
this  determination  with  respect  to  the 
statutory  prohibition's  regulatory 
extensions  formerly  found  at  43  CFR 
20.735-23,  and  is  reinstituting  those 
regulatory  extensions,  in  modified  form 
to  conform  with  the  requirements  of  5 
CFR  part  2635.  in  §  3501.103(b). 

In  addition  to  all  MMS  employees, 
§  3501.103(b)  describes  the  employees 
to  whom  the  regulatory  prohibition 
therein  applies  as  those  in  "positions 
classified  at  GS-15  and  above"  in  "the 
Office  of  the  Secretary  and  other 
Departmental  offices  reporting  direcUy 
to  a  Secretarial  officer,"  instead  of  in 
"pay  grades  equivalent  to  GS-16  and 
above"  or  in  "merit  pay  positions"  in 
those  offices,  as  the  superseded 
provision  had  done.  Grades  16  and 
above  of  the  General  Schedule  (GS)  no 
longer  exist,  having  been  abolished  by 
the  Federal  Employees  Pay 
Comparability  Act  of  1990,  Pub.  L.  101- 
509.  Likewise,  the  statutory  basis  for 


merit  pay  positions  has  expired. 
Although  the  coverage  of  the  former 
provision  reached  some  employees  in 
merit  pay  positions  at  GS-13  and  GS- 
14,  the  Department  has  determined  that 
it  is  not  necessary  for  the  prohibition  to 
reach  employees  at  those  grade  levels  in 
order  to  avoid  the  appearance  of  misuse 
of  position  or  loss  of  impartiality  and 
objectivity  with  which  Department 
programs  and  administered. 

As  defined  in  former  §  20.735-20(c)  of 
43  CFR,  "the  Office  of  the  Secretary  and 
other  Departmental  offices  reporting 
directly  to  a  Secretarial  officer" 
included  the  Immediate  Office  of  the 
Secretary  (except  for  the  Office  of 
Historically  Black  College  and  - 
University  Programs  and  Job  Corps); 
Office  of  the  Solicitor;  Office  of  the 
Inspector  General;  Office  of  Hearings 
and  Appeals;  Office  of  Congressioiial 
and  Legislative  Affairs;  Office  of  Public 
Affairs;  all  Assistant  Secretaries,  their 
immediate  Office  staff  and  heads  of 
bureaus  which  are  subordinate  to  an 
Assistant  Secretary,  including  the 
following  offices  under  the  Office  of  the 
Assistant  Secretary — Policy. 
Management  and  Budget:  Office  of 
Acquisition  &  Property  Management, 
Office  of  Budget.  Office  of 
Environmental  Affairs,  and  Office  of 
Program  Analysis.  This  list,  modified  to 
reflect  reorganizations  and  restructuring 
at  the  Department,  has  been  carried 
forward  as  the  definition  of  "Office  of 
the  Secretary  and  other  Departmental 
offices  reporting  directly  to  a  Secretary 
officer"  in  this  section. 

Paragraph  (b)(2)  of  §  3501.103 
contains  exceptions  to  the  regulatory 
restriction  in  §3501. 103(b)(1).  These 
exceptions  are  being  carried  forward 
from  the  former  regulatory  restriction  in 
43  CFR  part  20.  and  provide  that  the 
restriction  does  not  apply  to  an 
individual  employed  on  an  intermittent 
or  seasonal  basis  for  a  period  not 
exceeding  180  working  days  in  each 
calendar  yeai,  or  a  special  Government 
employee  engaged  in  field  work  relating 
to  land,  range,  forest,  and  mineral 
conservation  and  management 
activities. 

Section  3501.103(c)91)  provides  for 
an  additional  restriction  on  employees' 
interests  in  Federal  lands.  Because  the 
Department  has  authority  to  grant 
claims,  permits,  leases,  small  itract 
entries,  and  other  rights  in  most  of  the 
country's  nationally  owned  public  lands 
and  natural  resources,  the  Department's 
employee  responsibilities  and  conduct 
regulations  long  included  a  provision  at 
43  CFR  20.735-23(b)(3).  generally 
restricting  all  employees  of  the 
Department  from  acquiring  or  retaining 
such  rights  for  commercial  or 
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investment  purposes.  This  prohibition 
has  been  reinstitirted.  in  modified  form 
to  conform  with  the  requirements  of  5 
CFR  part  2635,  as  §3501. 103(b)(1).  The 
Department  has  determined  imder  5 
CFR  2635.403(a)  that  it  is  necessary  to 
continue  to  restrict  all  employees  from 
acquiring  or  retaining,  for  commercial  or 
investment  purposes,  any  claim,  permit, 
lease,  small  tract  entry,  or  other  right  in 
lands  or  resources  administered  or 
controlled  by  the  Department,  in  order 
to  maintain  public  confidence  in  the 
impartiality  or  objectivity  with  which 
the  Department's  programs  are 
administered.  The  Department  has  made 
the  additional  determination  under  5 
CFR  2635.403(a)  with  respect  to  this 
prohibition  that  it  is  necessary  for  the 
efficiency  of  the  service  to  extend  the 
prohibition  to  employees'  spouses  and 
minor  children. 

Paragraph  (c)(2)  of  §  3501.103 
contains  two  exceptions  to  the 
regulatory  restriction  in 
§  3501.103(c)(1).  Both  exceptions  had 
applied  to  the  former  restriction  in  43 
CFR  part  20.  The  first  exception  is 
intended  to  make  it  clear  that  the 
prohibition  does  not  apply  to  acquiring 
or  holding  a  right  in  Federal  lands, 
administered  or  controlled  by  the 
Department,  for  recreational  purposes. 
The  second  exception  allows  employees 
working  in  the  Office  of  the  Assistant 
Secretary — Indian  Affairs  or  in  the 
Bureau  of  Indian  Affairs  to  acquire  or 
retain  interests  in  Federal  lands 
controlled  by  the  Department  for  the 
benefit  of  Indians  or  Alaska  Natives. 
Many  of  those  employee^  are  Native 
Americans  or  Alaska  Natives  who  may 
have  an  involuntary  interest  in  tribal 
lands  simply  because  of  their  innate 
membership  in  their  home  tribes. 
Generally,  imder  the  exception  at  18 
U.S.C.  208(b)(4)  to  the  prohibitions 
contained  in  18  U.S.C.  208(a),  such  an 
interest  would  not  bar  an  employee's 
participation  in  a  particular  matter 
affecting  the  interest 

Under  §  3501.103(d),  the  DAEO  may 
require  divestiture  of  an  interest  in 
Federal  lands  that  would  otherwise  be 
allowed  to  be  retained  under  the 
exceptions  listed  in  §3501.103(bH2), 
using  the  standard  of  "substantial 
conflict"  set  forth  in  5  CFR  2635.403(b). 
Under  §  3501.103(e),  the  DAEO  may 
giant  a  waiver  from  the  regulatory 
restrictions  in  paragraphs  (b)  and  (c)  of 
this  section  based  on  a  determination 
that  the  waiver  is  not  inconsistent  with 
5  CFR  part  2635  or  otherwise  prohibited 
by  law  and  that,  under  the  particular 
circumstances,  application  of  the 
restriction  is  not  necessary  to  avoid  the 
appearance  of  misuse  of  position  or  loss 
or  impartiality  and  objectivity  with 


which  Department  programs  are 
administered.  An  employee  may  be 
required  under  the  waiver  to  disqualify 
himself  from  a  particular  matter  or  take 
other  appropriate  action.  Section 
3501.103(f)  provides  that  existing 
waivers,  issued  under  the  Department's 
regulations  for  employees  to  whom  the 
regulatory  prohibitions  in  {laragraphs  (b) 
and  (c)  of  this  section  applied  under  the 
former  provisions  in  43  CFR  part  20. 
remain  in  effect  but  may  be  withdrawn 
subject  to  the  standard  for  waivers  in 
paragraph  (e). 

Section  3501 . 1 04    Prohibited  Interests 
in  Mining 

Section  3501.104(a)  provides  a  cross- 
reference  to  the  prohibition  in  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (Surface 
Mining  Act),  at  30  U.S.C.  1211(f).  on 
employees  of  the  Office  of  Surfrice 
Mining  Reclamation  and  Enforcement  or 
any  other  employee  who  performs 
functions  or  duties  under  the  Surface 
Mining  Act  having  any  financial  interest 
in  \mdeiground  or  surface  coal  mining 
operations,  and  the  Department's 
regulation  at  30  CFR  part  706  which 
implement  the  prohibition.  The 
Department  has  included  this  cross- 
reference  in  the  supplemental  regulation 
at  the  request  of  OGE,  because  some  of 
the  interests  prohibited  by  the  Surface 
Mining  Act  are  financial  interest  within 
the  meaning  of  5  CFR  2635.403(c). 

Section  3501.104(fa|(l)  prohibits 
employees  of  the  U.S.  Geological  Survey 
and  their  spouses  and  minor  children 
from  having  a  direct  or  indirect 
fimmcial  interest  in  mining  activities 
conducted  on  privately-owned  lands 
within  the  United  States.  This  provision 
is  being  issued  under  the  authority  of  5 
CFR  2635.403(a).  based  on  the 
Department's  determinations  that  the 
acquisition  or  retention  of  such  interests 
would  cause  a  reasonable  person  to 
question  the  impartiality  and  objectivity 
with  which  USGS  programs  are 
administered,  and  that  there  is  a  direct 
and  appropriate  nexus  between  the 
prohiDition  as  applied  to  employees' 
spouses  and  minor  children  and  the 
ability  of  USGS  to  cany  out  effidenUy 
its  mission  related  to  the  mineral 
resources  of  the  national  domain.  This 
provision  is  based  upon  the  former 
provision  at  43  CFR  20.735-25(bK2) 
(now  superseded),  imder  which  neither 
the  Director  nor  any  member  of  the 
USGS  was  allowed  to  hold  "substantial" 
personal  or  private  interests,  direct  or 
indirect,  in  any  private  mining  activities 
in  the  United  States.  The  Department 
fbimd  this  provision  useful  in  avoiding 
conflicts  of  interest  for  USGS 
employi 


As  defined  in  paragraph  (bX2)(i)  of 
§3501.104,  "financial  interest"  has  the 
meaning  given  in  the  executive  branch- 
wide  Standards  at  5  CFR  2635.403(c). 
Also,  as  defined  in  paragraph  (b)(2)(ii) 
of  §  3501.104.  "private  mining 
activities"  include  exploration, 
development  and  production  of  oil,  gas 
and  other  minerals  on  privately-owned 
lands  in  the  United  States.  Lands  owned 
by  the  Federal  government  or  by  a  State 
or  local  government  are  not  privately- 
owned. 

Paragraph  (b)(3)  of  §3501.104 
contains  exceptions  to  the  regulatory 
restriction  in  §  3501.104(bKl)-  These 
exceptions  are  intended  to  permit  the 
acquisition  or  holding  of  financial 
interests  that  the  Department  has 
determined  are  imlikely  to  raise 
questions  regarding  the  objective  and 
impartial  performance  of  USGS 
employees'  official  duties  or  the 
efficient  accoo^)lishment  of  the 
Department's  mission.  The  exceptions 
permit  interests  of  certain  de  minimis 
values-  These  threshold  amounts  vary 
for  employees  of  different  organizational 
elements  of  the  USGS,  depending  on  the 
extent  of  the  elements'  direct 
connection  to  private  mining  activities 
in  the  United  States.  There  is  also  a  de 
minimis  amount  set  for  mineral 
royalties  and  "overriding  royalty 
interests"  (ORRI).  i.e.,  an  exclusive 
payment  that  is  generally  given  to  a 
landowner  by  an  oil  exploration 
company  in  return  for  the  right  to 
explore  and  produce  oil  and/or  gas  from 
privately-owned  lands.  An  ORRI  is 
generally  determined  by  the  quantity  of 
oil  and/or  gas  produced  at  the  surface  of 
an  active  well  and  does  not  include 
production  costs.  The  exceptions  also 
permit  interests  in  publicly  traded  or 
publicly  available  investment  funds  and 
qualifieid  profit  sharing,  retirement,  or 
similar  plans,  provided  that,  in  the  case 
of  such  a  fund,  its  prospectus  does  not 
indicate  the  objective  or  practice  of 
concentrating  its  investments  in  entities 
engaged  in  private  mining  activities  in 
the  United  States,  or,  in  the  case  of  sudi 
a  plan,  the  plan  does  not  invest  more 
thian  25  percent  of  its  funds  in  debt  or 
equity  instruments  of  entities  engaged 
in  private  mining  activities  in  the 
United  States,  and  provided  that  the 
employee  neither  exercises  control  nor 
has  the  ability  to  exercise  control  over 
the  finnnriiil  interests  held  in  the  fund 
(a  plan.  In  addition,  for  the  spouses  and 
minor  children  of  USGS  employees,  the 
exceptions  permit  the  acquisition  or 
retention  of  a  financial  intoest  in 
mhiing  activities  conducted  on 
privately-owned  lands  within  the 
United  States  when  the  interest  was 
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obtained  under  certain  circumstances 
unrelated  to  USGS  employment. 

Under  §3501. 104(b)t4).  the  Director  of 
the  USGS  may  require  divestiture  of  a 
financial  interest  that  would  otherwise 
be  allowed  to  be  retained  under  the 
exceptions  listed  in  §  3501.104(b)(3),  if 
he  or  she  determines  under  5  CFR 
2635.403(b)  that  the  financial  interest 
will  require  the  employee's 
disqualification  to  a  debilitating  extent 
or  will  adversely  affect  the  efficient 
accomplishment  of  the  Department's 
mission  because  another  employee 
cannot  be  readily  assigned  to  perform 
woric  from  which  the  employee  would 
be  disqualified  by  reason  of  the 
financial  interest.  Under 
S  3501.104(b)(5).  the  Director  of  the 
USGS  may  grant  a  waiver  from  the 
regulatory  restrictioiis  in  paragraph 
(b)(1)  of  this  section  based  on  a 
determination  that  the  waiver  is  not 
inconsistent  with  5  CFR  part  2635  or 
otherwise  prohibited  by  law  and  that, 
imder  the  particular  dicumstances, 
application  of  the  restriction  is  not 
necessary  to  avoid  the  appearance  of 
misuse  of  position  or  loss  of  impartiaUty 
and  objectivity  with  which  Department 
programs  are  administered.  An 
employee  may  be  required  under  the 
waiver  to  disqualify  himself  from  a 
particular  matter  or  take  other 
appropriate  action. 

Section  3501.104(b)(6)  provides  that  a 
spouse  or  minor  child  of  an  employee 
may  retain  a  financial  interest  otherwise 
prohibited  by  paragraph  (b)(1)  of  this 
section,  if  the  interest  was  permitted 
under  criteria  and  procedures  in  effect 
before  November  2, 1996  (piusuant  to 
provision  at  43  CFR  20.735-25(b)(2) 
which  expired  at  that  time).  The 
Director  of  the  USGS  may,  however, 
review  those  retained  financial  interests 
for  consistency  with  the  standard  for 
waivers  in  paragraph  (b)(5)  of  this 
secticHi.  and  may  disallow  an  interest  if 
he  or  she  determines  in  writing  that  the 
waiver  standard  is  not  met. 

Section  3501.105    Outside  Employment 
and  Activities 

5  CFR  2635.802(a)  provides  that  an 
employee  shall  not  engage  in  outside 
employment  or  activities  if  the  outside 
employment  or  activity  is  prohibited  by, 
inter  alia,  an  agency  supplemental 
regidation.  To  much  the  same  effect,  5 
CFR  2635.403  permits  an  agency,  by 
supplemental  regulation,  to  prohibit 
compensated  outside  employment  on 
the  same  basis  that  it  may  prohibit 
employees  from  holding  other  financial 
interests.  The  Department's  employee 
responsibiUties  and  conduct  regulation 
at  43  CFR  part  20  had  included  various 
prohibitions  on  the  outside  employment 


and  activities  of  specific  classes  of 
Department  employees. 

To  the  extent  that  prohibitions  on 
employees'  outside  employment  and 
activities  were  issued  by  an  agency 
under  authority  independent  of  5  CFR 
part  2635,  the  prohibitions  would  not 
have  to  be  included  in  the  agency's 
supplemental  regulation.  Nevertheless, 
the  Department  is  including  in 
§  3501.105(a)(1)  a  cross-reference  to  the 
statutory  prohibition  at  43  U.S.C  31(a), 
under  which  employees  of  the  U.S. 
Geological  Survey  shall  execute  no 
siu^eys  or  examinations  for  private 
parties  or  corporations.  Tlie  purp6se  of 
including  this  cross-reference  in  the 
supplemental  regulation  is  to  provide 
further  notice  to  employees  of  the 
prohibition. 

Also  with  respect  to  prohibited 
outside  employment  and  activities,  the 
Department  is  reinstituting  in 
§  3501.105(a)(2)  the  longstanding 
prohibitions,  which  had  been  included 
in  its  former  regulations  at  43  CFR 
20.735-22(c),  against  Bvueau  of  Land 
Management  employees  working  as  real 
estate  agents  and  realty  specialists.  The 
Department  has  determined  this 
prohibition  is  necessary  to  ensiue 
public  confidence  in  the  impartiality 
and  objectivity  with  which  the 
Department's  programs  are 
administered,  and  to  avoid  any  public 
perception  that  Department  employees 
are  using  their  official  positions  or 
Department  connections  to  advance 
their  outside  real  estate  careers.  In  order 
to  lessen  the  burden  of  this  prohibition, 
such  employees  are  not  required  to 
cancel  a  real  estate  license,  but  may 
maintain  the  license  on  an  inactive  basis 
as  they  were  allowed  to  do  under  the 
former  regulations. 

Finally  with  respect  to  prohibited 
outside  employment  and  activities,  the 
Department  is  reinstituting  in 
§  3501.105(a)(4)  the  longstanding 
prohibition  which  had  been  included  in 
its  former  regulations,  at  43  CFR 
20.735-27(c)(l).  against  employees  in 
the  Office  of  the  Assistant  Secretary — 
Indian  Affairs,  and  tn  the  Bureau  of 
Indian  Affairs  (BLA),  holding  a  position 
on  » tribal  election  board  or  on  a  tribal 
school  board  which  oversees  BLA 
schools.  The  Department  has 
determined  that  this  prohibition  is 
needed  to  ensiu^  public  confidence  in 
the  impartiality  and  objectivity  with 
which  the  Department's  programs  are 
administered. 

Under  5  CFR  2635.803,  an  agency  that 
determines  it  is  necessary  or  desirable 
for  the  purpose  of  administering  its 
ethics  program  may,  by  supplemental 
regulation,  require  its  employees  to 
obtain  written  approval  before  engaging 


in  outside  employment.  The 
Department's  former  regulation  at  43 
CFR  20.735-22  provided  that  each 
major  program  operating  component  of 
the  Department  and  other  Departmental 
offices  could  require  their  employees  to 
obtain  approval  to  engage  in  outside 
work  by  issuing  supplementary 
requirements.  The  prior  approval 
requirements  that  were  instituted 
pursuant  to  that  authority  remained  in 
effisct  through  November  1, 1996,  under 
the  note  following  5  CFR  2635.803,  as 
extended,  and  appendix  D  to  part  2635. 
Those  requirements  served  the 
Department  well  in  ensuring  that  its 
employees  avoided  violations  of  the 
standards  of  conduct  and  conflict  of 
interest  statutes.  In  accordance  with  5 
CFR  2635.803,  the  Department  has 
determined  that  it  is  necessary  to  the 
administration  of  its  ethics  program  to 
require  prior  approval  for  certain  types 
of  outside  employment  that  pose  a 
potential  for  employees  to  engage  in 
conduct  that  might  violate  applicable 
laws  and  regulations. 

Therefore,  §  3501.105(b)(lKi)  requires 
an  employee  (other  than  a  U.S. 
Geological  Survey  employee — who 
would  be  subject  to  a  broader 
provisicm— or  a  special  Government 
employee)  who  vvishes  to  engage  in 
outside  employment  with  a  prohibited 
source  to  obtain  prior  written  approval 
from  his  servicing  ethics  coiuiselor 
before  engaging  in  such  outside 
employment.  In  identifying  a 
"prohibited  source"  for  purposes  of  this 
prior  approval  requirement,  the 
Department  will  apply  the  definition  of 
that  term  in  the  Standards  at  5  CFR 
2635.203(d),  a  supplemented  by  the 
separate  agency  component 
designations  in  §  3501.102(a).  Thus,  an 
employee  would  have  to  obtain 
approval  before  engaging  in  outside 
employment  with  any  person  (including 
an  organization  more  than  half  of  whose 
members  are  persons)  seeking  official 
action  by  the  Department,  or,  in  the  case 
of  an  employee  in  one  of  the  separate 
agency  components  designated  in 
§  3501.102(a).  by  that  component;  doing 
business  or  seeking  to  do  business  with 
the  Department,  or,  in  the  case  of  an 
employee  in  one  of  the  separate  agency 
components  designated  in  S  3501.102(a), 
with  that  component;  conducting 
activities  regulated  by  the  E)epartment, 
or,  in  the  case  of  an  employee  in  one  of 
the  separate  agency  components 
designated  in  §  3501.102(a),  by  that 
component;  or  having  interests  that  may 
be  substantially  affected  by  the 
performance  or  nonperformance  of  the 
employee's  official  duties.  Section 
3501.105(b)(1)  provides  further  that  this 
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prior  approval  requirement  applies 
without  regard  to  whether  the  outside 
employment  is  to  be  undertaken  for 
compensation. 

In  view  of  the  organic  restrictions  on 
outside  activities  that  apply  to  U.S. 
Geological  Survey  (USGS)  employees, 
and  USGS's  success  in  avoiding 
violations  of  those  restrictions  by  having 
had  a  broad  prior  approval  requirement 
for  its  employees,  §  3501.105(b)(l)(ii)(A) 
provides  that  notwithstanding  the 
requirement  for  prior  approval  of 
outside  employment  with  a  prohibited  ^ 
source  in  §  3501.105(b)(l)(i);  USGS 
employees  must  obtain  prior  written 
approval  for  any  outside  employment. 
Under  §  3501.105(b)(l)(ii)(B),  however, 
categories  of  outside  employment  could 
be  exempted  by  USGS  from  the  prior 
written  approval  requirement,  provided 
the  employment  exempted  is  not 
prohibited  by  law,  the  Standards,  or 
these  supplemental  regulations,  and 
MTould  normally  be  approved  if  subject 
to  the  case-by-case  requirement  for  prior 
approval. 

Section  3501.105(b)(2)  lists  the  basic 
items  that  an  employee  must  include  in 
an  approval  request.  Section 
3501.105(b)(3)  sets  forth  the  standard  to 
be  used  in  evaluating  approval  requests. 
Section  3501.105(b)(4)  provides 
definitions  of  terms  used  in  this  section. 
Under  §  3501.105(b)(4)(i), 
"employment"  is  broadly  defined  to 
cover  any  form  of  non-Federal 
employment  or  business  relationship 
involving  the  provision  of  personal 
services,  including  writing  when  done 
under  an  arrangement  with  another 
person  for  production  or  publication  of 
the  written  product.  It  does  not, 
however,  include  participation  in  the 
activities  of  nonprofit  charitable, 
religious,  professional,  social,  fiatemal 
and  similar  organizations,  unless  such 
activities  involve  the  provision  of 
professional  services  or  advice  and  are 
for  compensation  other  than 
reimbiusement  of  expenses.  Paragraph 
(b)(4)(ii)  of  §  3501.105  sets  forth  for  ease 
of  reference  the  definition  of 
"prohibited  source"  at  5  CFR 
2635.203(d).  as  supplemented  by  the 
designation  of  separate  agency 
components  at  §  3501.102. 

in.  Repeal  of  Poitions  of  the 
Deparbnent's  Employee 
Responsibilities  and  Conduct 
Reg^ations  and  Related  Modifkatioiu 

The  interim  rule  removes  those 
provisions  in  the  regulations  at  43  CFR 
part  20  governing  Department 
employees'  responsibilities  and  conduct 
that  had  remained  in  effect  through 
November  1, 1996,  pursuant  to  the  notes 
following  5  CFR  2635.403(a)  and 


2635.803,  as  extended,  and  the 
appendiJces  to  part  2635.  In  addition, 
the  interim  rule  removes  a  provision 
dealing  with  use  of  official  tiUe,  which 
was  superseded  when  the  executive 
branch-wide  Standards  wmt  into  effect 
on  February  3, 1993,  but  which 
inadvertently  was  not  removed  from  43 
CFR  part  20  when  the  Department  first 
amended  that  regulation  in  response  to 
the  issuance  of  the  Standards. 

The  interim  rule  also  removes 
provisions  in  43  CFR  part  20  which, 
based  on  the  United  States  Bureau  of 
Mines*  organic  legislation  at  30  U.S.C.  6, 
prohibited  certain  interests  in  mining 
activities  for  certain  Department 
employees.  Pub.  L.  104-134,  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996,  closed  the 
United  States  Bureau  of  Mines  on  April 
26.  1996.  Likewise,  the  interim  rule 
removes  provisions  in  43  CFR  part  20 
that  were  based  on  prohibitions  in  the 
Trading  with  Indians  Act,  at  18  U.S.C. 
437.  Pub.  L.  104-178  repealed  18  U.S.C 
437  on  August  6, 1996. 

Additionially,  the  Department  is 
removing  bom  43  CFR  part  20  various 
sections  that  are  redimdant,  in  light  of 
other  regulations.  Those  sections,  and 
the  regulations  which  the  Department 
has  determiiied  make  them  imnecessary 
for  inclusion  in  43  CFR  part  20,  are 
§  20.735-2(c)  regarding  equal 
employment  opportimity  policy,  and 
§  20.735-10(a)  regarding  sexual 
harassment,  both  imnecessary  in  light  of 
regulations  at  29  CFR  part  1614; 
§  20.735-6  regarding  gifts  and 
decoration  from  foreign  governments, 
unnecessary  in  light  of  regulations  at  41 
CFR  part  101-49;  §  20.735-«  regarding 
nepotism,  unnecessary  in  light  of 
regulations  at  5  CFR  part  310;  §  20.735- 
9  regarding  political  activity, 
unnecessary  in  light  of  regulations  at  5 
CFR  part  734;  and  §  20.735-10(h) 
regarding  patents,  unnecessary  in  light 
of  regulations  at  43  CFR  part  6. 

-These  removals  leave  in  43  CFR  part 
20  only  provisions  which  the 
Department  has  authority  to  issue 
independent  of  5  CFR  part  2635  or 
whidi  for  other  reasons  set  forth  in  5 
CFR  2635.105  do  not  have  to  be 
included  in  an  agency's  supplemental 
standards  of  ethical  conduct  regulation. 
Among  these  provisions  are  rules 
regarding  acceptance  and  payment  of 
travel  and  related  expenses.  Revisions  to 
those  provisions  are  being  made  to 
inform  employees  of  the  Department's 
authority  under  31  U.S.C.  1353  to  accept 
payment  from  non-Federal  sources  for 
employees  who  are  on  official  travel  to 
a  meeting  or  similar  function.  Non- 
substantive changes  have  been  made  to 
this  and  other  preserved  provisions,  to 


reflect  changes  in  related  authorities  or 
for  greater  clarity. 

The  provisions  remaining  in  43  CFR 
part  20  are  being  redesignated,  and  are 
having  added  to  them  a  cross-reference 
to  the  executive  branch-wide  Standards 
at  5  CFR  part  2635,  the  Department's 
supplemental  standards  of  ethical 
conduct  being  codified  at  5  CFR  part 
3501 ,  the  executive  branch  financial 
disclosure  regulations  at  5  CFR  part 
2634,  and  the  employee  responsibilities 
and  conduct  regulations  at  5  CFR  part 
735. 

IV.  Matters  of  Regulatory  Procedure 

£xacutive  Order  12866 

In  promulgating  this  interim  rule,  the 
Department  has  adhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
This  regulation  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  that  Executive  Order  as  it 
deals  with  agency  organization, 
management,  and  persoimel  matters  and 
is  not,  in  any  event,  deemed 
"significant"  thereunder. 

Administrative  Procedure  Act 

The  Department  has  found  good 
cause,  pursuant  to  5  U.S.C.  553(a)(2), 
(b),  and  (d)(3),  for  vraiving,  as 
unnecessary  and  contrary  to  the  public 
interest,  the  general  notice  of  proposed 
rulemaking  and  the  30-day  delay  in 
effectiveness  as  to  these  interim  rules 
and  repeals.  The  reason  for  this 
determination  is  that  it  is  important  to 
a  smooth  transition  from  the 
Department's  prior  ethics  rules  to  the 
new  executive  branch-wide  Standards 
that  these  rulemaking  actions  become 
effective  as  soon  as  possible. 
Furthermore,  this  rulemaking  is  related 
to  the  Department's  organization, 
procedure  and  practice.  Nonetheless, 
this  is  an  interim  rulemaking,  with 
provision  for  a  60-day  public  comment 
period.  The  Department  will  review  all 
comments  received  during  the  comment 
period  and  will  consider  any 
modifications  that  appear  appropriate  in 
adopting  these  rules  as  final,  with  the 
concurrence  and  co-signature  of  the 
Office  of  Government  Ethics. 

Regulatory  Flexibility  Act 

The  Department  has  determined  that 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605). 
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Paperwork  Reduction  Act 

The  Department  has  detennined  that 
these  regtilations  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

List  of  Sobjects  in  5  CFR  Part  3501  and 
43  cm  Part  20 

Conflict  of  interests.  Government 
employees. 

Dated:  September  30. 1997. 
John  R.  Garamendi. 
Deputy  Secretary.  Department  of  the  Interior. 

Approved:  October  7, 1997. 
F.  Gary  Davis, 
Deputy  Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Department  of  the 
Interior  is  amending  title  5  of  the  Code 
of  Federal  Regulations  with  the 
concurrence  of  the  Office  of 
Government  Ethics,  and  is  also 
amending  title  43  of  the  Code  of  Federal 
Emulations  as  follows: 

TTTLE  5— [AMENDED] 

1.  A  new  chapter  XXV,  consisting  of 
part  3501 ,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

CHAPTER  XXV— DEPARTMENT  OF  THE 
MTERXm 

PART  3501— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
DEPARTMENT  OF  THE  INTERIOR 

3501.101    General. 

3501 .  102    Designation  of  separate  agency 
components. 

3501.103  Prohibited  intetests  in  Federal 
lands. 

3501.104  Prohibited  interests  in  mining. 

3501.105  Outside  employment  and 
activities. 

Anthority:  5  U.S.C  301,  7301;  5  U.S.C 
App.  (Ethics  in  Government  Act  of  1978);  30 
U.S.C.  1211;  43  U.S.C.  11.  31(a);  EO.  12674, 
3  CFR.  1989  Comp..  p.  215.  as  modified  by 
E.O.  12731,  3  CFR.  1990  Comp.,  p.  306;  5 
CFR  2635.105.  2635.203(a).  2635.403(a). 
2635.803. 

r 

13601.101    GaneraL 

(a)  In  accordance  with  5  CFR 
2635.105.  the  regulations  in  this  part 
apply  to  employees  of  the  Department  of 
the  Interior  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635.  In 
addition  to  the  regulations  in  5  CFR  part 
2635  and  this  part,  employees  of  the 
Department  are  subject  to  the  employee 


responsibilities  and  conduct  regulations 
at  5  era  part  735;  the  executive  branch 
financial  disclosure  regulations  at  5  CFR 
part  2634;  and  the  Deptirtment's 
employee  responsibilities  and  conduct 
regulations  at  43  CFR  part  20. 

(b)  Definitions.  As  used  in  this  part: 

(1)  Deportment  means  the  U.S. 
Department  of  the  Interior  and  any  of  its 
components. 

(2)  Bureau  means  each  major  program 
operating  component  of  the  Department, 
the  Office  of  the  Secretary,  the  Office  of 
the  Solicitor,  and  the  Office  of  the 
Inspector  General. 

(3)  Designated  Agency  Ethics  Official 
means  the  Assistant  Secretary — Policy, 
Management  and  Budget. 

(4)  Ethics  Counselor  means  the  head 
of  each  bureau,  except  that  the  Deputy 
Assistant  Secretary  for  Policy  is  the 
Ethics  Counselor  for  employees  within 
the  Office  of  the  Secretary. 

(5)  Deputy  Ethics  Counselor  meauB 
the  bureau  persoiuiel  officer  or  other 
qualified  headquarters  employee  who 
has  been  delegated  responsibility  for  the 
operational  duties  of  the  Ethics 
Counselor  for  the  bureau. 

(c)  Bureau  instructions.  With  the 
concurrence  of  the  Designated  Agency 
Ethics  Official,  each  Ethics  Counselor  is 
authorized,  consistent  with  5  CFR 
2635.105(c).  to  issue  explanatory 
guidance  and  establish  procedures 
necessary  to  implement  this  part  and 
part  2635  of  this  title  for  his  or  her 
bureau. 

f  3501.102    Designation  of  separate  agenqr 


(a)  Each  of  the  following  ten 
components  of  the  Department  is 
designated  as  an  agency  separate  from 
each  of  the  other  nine  listed 
components  and.  for  employees  of  that 
component,  as  an  agency  distinct  from 
the  remainder  of  the  Department,  for 
purposes  of  the  regulations  in  subpart  B 
of  5  CFR  2635  governing  gifts  from 
outside  sources,  5  CFR  2635.807 
governing  teaching,  speaking  and 
writing,  and  §  3501.105  requiring  prior 
approval  of  outside  employment. 
However,  the  following  ten  components 
are  not  deemed  to  be  separate  agencies 
for  purposes  of  applying  any  provision 
of  5  CFR  part  2635  or  this  part  to 
employees  of  the  remainder  of  the 
Department: 

(1)  Bureau  of  Indian  Affairs,  including 
the  Office  of  Indian  Education 
Programs; 

(2)  Bureau  of  Land  Management; 

(3)  Bureau  of  Reclamation: 

(4)  Minerals  Management  Service; 

(5)  National  Indian  Gaming 
Commission; 

(6)  National  Park  Service: 


{7]  Office  of  Surface  Mining 
Reclamation  and  Enforcement; 

(8)  Office  of  the  Special  Trustee  for 
American  Indians; 

(9)  U.S.  Fish  and  Wildlife  Service; 
and 

(10)  U.S.  Geological  Survey. 

(b)  Employees  in  components  not 
listed  in  paragraph  (a)  of  this  section 
(including  employees  within  the 
immediate  office  of  each  Assistant 
Secretary)  are  employees  of  the 
remainder  of  the  Department,  which  for 
those  employees  shall  include  the 
components  designated  in  this  section 
as  well  as  those  parts  of  the  Department 
not  designated  in  this  section. 

Example  1:  A  company  that  conducts 

activities  regulated  by  the  Bureau  of  Land 
Management  would  not  be  a  prohibited 
source  of  gifts  for  an  employee  of  the 
National  Park  Service  (MPS),  unless  that 
company  seeks  official  action  by  the  MPS; 
does  business  or  seeks  to  do  business  with 
the  NPS;  conducts  activities  that  are 
regulated  by  the  NPS:  or  has  interests  that 
may  be  sutMtantially  affected  by  the 
performance  or  nonperformance  of  that 
employee's  official  duties. 

Example  2:  A  paralegal  who  works  part- 
time  in  the  Office  of  the  Solicitor  wants  to 
take  an  additional  part-time  job  with  a 
private  company  that  does  business  with  the 
U.S.  Geological  Survey.  The  company  is  a 
prohibited  source  for  the  paralegal,  since  the 
company  does  business  with  a  component  of 
the  Department  from  which  his  component 
has  not  been  listed  as  separate  in 
$  3501.102(a).  The  paralegal  must  obUin 
prior  approval  for  the  outside  employment, 
because  §  3501.105  requires  employees  to 
obtain  such  approval  before  engaging  in 
outside  employment  with  a  prohibited 
source. 

$3501.103    Prohibited  IntareMs  ki  Federal 


(a)  Cross-references  to  statutory 
prohibitions— (1)  Prohibited  purchases 
of  public  land  by  Bureau  of  Land 
Management  employees.  As  set  forth  in 
43  CFR  20.401.  the  officers,  clerks,  and 
employees  in  the  Bureau  of  Land 
Management  are  prohibited  by  43  U.S.C. 
11  from  directly  or  indirectly 
purchasing  or  becoming  interested  in 
the  purchase  of  any  of  the  public  lands. 

(2)  Prohibited  interests  in  the  lands  or 
mineral  wealth  of  the  region  under 
survey  for  U.S.  Geological  Survey 
employees.  As  set  forth  in  43  CFR 
20.401 .  the  Director  and  members  of  the 
U.S.  Geological  Survey  are  prohibited 
by  43  U.S.C.  31(a]  from  having  any 
personal  or  private  interests  in  the  lands 
or  mineral  wealth  of  the  region  under 
survey. 

(b)  Prohibited  financial  interests  in 
Federal  lands  for  Minerals  Management 
Service  employees  and  for  the  Secretary 
and  employees  of  the  Office  of  the 
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Secretary  and  other  Departmental 
offices  reporting  directly  to  a  Secretarial 
dfficer  who  are  in  positions  classified  at 
GS-15  and  above.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  the  following  employees  may 
not  acquire  or  hold  any  direct  or 
indirect  financial  interest  in  Federal 
lands  or  resources  administered  or 
controlled  by  the  Department: 

(i)  All  employees  of  the  Minerals 
Management  Service;  and 

(ii)  The  Secretary  and  employees  of 
the  Office  of  the  Secretary  and  other 
Departmental  offices  reporting  directly 
to  a  Secretarial  officer  who  are  in 
positions  classified  at  GS-15  and  above. 
As  used  in  this  section.  "Office  of  the 
Secretary  and  other  Departmental 
Offices  reporting  directly  to  a  Secretarial 
officer"  means  the  Immediate  Office  of 
the  Secretary;  Office  of  the  Solicitor, 
Office  of  the  Inspector  General;  Office  of 
Communications;  Office  of 
Congressional  and  Legislative  Affairs; 
all  Assistant  Secretaries,  their 
immediate  Office  staff  and  heads  of 
biueaus  which  are  subordinate  to  an 
Assistant  Secretary.  This  includes  the 
following  offices  under  the  Office  of  the 
Assistant  Secretary— Policy, 
Management  and  Budget:  Office  of 
Budget,  Office  of  Hearings  and  Appeals, 
Office  of  Acquisition  8t  Property 
Management.  Office  of  Environmental 
Policy  and  Compliance,  Office  of  Policy 
Analysis.  Office  of  Financial 
Management,  and  Office  of  Information 
Resources  Management. 

(2)  Exceptions.  The  prohibition  in 
paragraph  (b)(1)  of  this  section  does  not 

apply  to: 

(i)  An  individual  employed  on  an 
intermittent  or  seasonaJ  basis  for  a 
period  not  exceeding  180  working  days 
in  each  calendar  year,  or 

(ii)  A  special  Government  employee 
engaged  in  field  work  relating  to  land, 
range,  forest,  and  mineral  conservation 
and  management  activities. 

(c)  Prohibition  as  to  Department- 
granted  rights  in  Federal  lands.  (1) 
Except  as  provided  in  paragraph  (c)(2) 
of  this  section,  employees  and  their 
spouses  and  their  minor  children  are 
prohibited  from  acquiring  or  retaining 
any  claim,  permit,  lease,  small  tract 
entries,  or  other  rights  that  are  granted 
by  the  Department  in  Federal  lands. 

(2)  Exceptions,  (i)  Nothing  in 
paragraph  (c)(1)  of  this  section  prohibits 
the  recreational  or  other  personal  and 
noncommercial  use  of  Federal  lands  by 
an  employee,  or  the  employee's  spouse 
or  minor  child,  on  the  same  terms  as  use 
of  Federal  lands  is  available  to  the 
general  public. 

(ir)  Unless  otherwise  prohibited  by 
law,  employees  in  the  (jffice  of  the 


Assistant  Secretary — ^Indian  Affairs,  or 
in  the  Bureau  of  Indian  A&irs,  and  the 
spouses  and  minor  children  of  such 
employees,  are  not  prohibited  by 
paragraph  {c)(l)  of  this  section  from 
acquiring  or  retaining  rights  in  Federal 
lands  controlled  by  the  Department  for 
the  benefit  of  Indians  or  Alaska  Natives. 

(d)  Divestiture.  The  Designated 
Agency  Ethics  Official  may  require  an 
employee  to  divest  an  interest  the 
employee  is  otherwise  authorized  to 
retain  under  an  exception  listed  in  this 
section,  based  on  a  determination  of 
substantial  conflict  under  §  2635.403(b) 
of  this  title. 

(e)  Waivers.  The  Designated  Agency 
Ethics  Official  may  grant  a  written 
waiver  from  the  prohibitions  contained 
in  paragraphs  (b)  and  (c)  of  this  section, 

based  on  a  determination  that  the 

waiver  is  not  inconsistent  with  5  CFR 
part  2635  or  otherwise  prohibited  by 
law  and  that,  under  the  particular 
circumstances,  application  of  the 
prohibition  is  not  necessary  to  avoid  the 
appearance  of  misuse  of  position  or  loss 
of  impartially,  or  otherwise  to  ensure 
confidence  in  the  impartiality  and 
objectivity  ^th  which  Department 
programs  are  administered.  A  waiver 
imder  this  paragraph  may  be 
accompanied  by  appropriate  conditions, 
such  as  acquiring  execution  of  a  written 
statement  of  disqualification. 
Notwithstanding  the  grant  of  any 
waiver,  an  employee  remains  subject  to 
the  disqualification  requirements  of  5 
CFR  2635.402  and  2635.502. 

(f)  Pre-existing  interests.  An  employee 
may  retain  a  financial  interest  otherwise 
prohibited  by  paragraph  (b)  or  (c)  of  this 
section  which  was  approved  in  vmting 
under  criteria  and  procedures  in  effect 
before  November  2. 1996,  unless  the 
approval  is  withdrawn  by  the 
Designated  Agency  Ethics  Official, 
subject  to  the  standards  for  vyaivers  in 
paragraph  (e)  of  this  section. 


§  3502.104    Prohibited  Interests  in  mining. 

(a)  Cross-referenced  to  statutory 
prohibition.  As  set  forth  in  30  CFR  part 
706  and  43  CFR  20.402,  employees  of 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  and  other 
employees  who  perform  functions  or 
duties  under  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  30  U.S.C. 
1201  et  seq.,  are  prohibited  by  30  U.S.C. 
1211(f)  from  having  a  direct  or  indirect 
financial  interest  in  imdergroimd  or 
surface  coal  mining  operations. 

(b)  Prohibited  interests  in  private 
mining  activities  in  the  United  States  for 
U.S.  Geological  Survey  employees,  their 
spouses,  and  minor  children.  (1)  Except 
as  provided  in  this  section,  no  employee 
of  the  U.S.  Geological  Survey  (USGS).  or 


spouse  or  minor  child  of  a  USGS 
employee,  shall  have  a  direct  or  indirect 
financial  interest  in  private  mining 
activities  in  the  United  States. 

(2)  Definitions.  For  purpoees  of 
applying  the  prohibition  in  paragraph 
(b)(1)  of  this  section: 

(i)  Financial  interest  has  the  meaning 
set  forth  in  5  CFR  2635.403(c),  and 
includes  an  employee's  legal  or 
beneficial  interest  in  a  trust. 

(ii)  Private  mining  activities  means 
exploration,  development,  and 
production  of  oil,  gas,  and  other 
minerals  on  land  in  the  United  States 
that  is  not  owned  by  the  Federal 
government  or  by  a  State  or  local 
government. 

(3)  Exceptions.  The  prohibition  set 
forth  in  paragraph  (b)(1)  of  this  section 
does  not  apply  to: 

(i)(Al  Financial  interests  worth  $500C 
or  less,  for  employees  (or  their  spouses 
and  minor  children)  of  the  Office  of  the 
Director  and  the  Geologic  Division,  or 
(B)  A  single  financial  interest  worth 
$5000  or  less  or  an  aggregate  of  financia 
interests  worth  $15,000  or  less,  for 
employees  (or  their  spouses  and  minor 
children)  of  all  otiier  USGS 
organizational  elements; 

(ii)  Mineral  royalties  and  overriding 
royalty  interests  of  $600  per  year  or  lesi 

(iii)  A  publicly  traded  or  publicly 
available  investment  fund  (e.g. ,  a 
mutual  fund)  which,  in  its  prospectus, 
does  not  indicate  the  objective  or 
practice  of  concentrating  its  investmen 
in  entities  engaged  in  private  mining 
activities  in  the  United  States,  if  the 
employee  neither  exercises  control  nor 
has  the  ability  to  exercise  control  over 
the  financial  interests  held  in  the  fund; 
(iv)  A  legal  or  beneficial  interest  in  a 
qualified  profit  sharing,  retirement,  or 
similar  plan,  provided  that  the  plan 
does  not  invest  more  than  25  percent  o 
its  funds  in  debt  or  equity  instruments 
of  entities  engaged  in  private  mining 
activities  in  the  United  States,  and  the 
employee  neither  exercise  control  nor 
has  the  ability  to  exercise  control  over 
the  financial  interests  held  in  the  plan: 

or 

(v)  The  ownership  of  a  financial 
interest  by  an  employee's  spouse  or 
minor  child  where  the  spouse  or  mine 
child  obtained  the  interest  through: 

(A)  A  gift  from  someone  other  than 
the  employee  or  a  member  of  the 
employee's  household; 

(B)  Inheritance; 

(C)  Acquisition  prior  to  the 
employee's  becoming  a  USGS  employ 

(D)  Acquisition  prior  to  marriage  to 
USGS  employee:  or 

(E)  A  compensation  package  in 
connection  with  the  employment  of  tt 
spouse  or  minor  child. 
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(4)  Divestiture.  The  Director  of  the 
U.S.  Geological  Survey  may  require  an 
employee  to  divest  an  interest  the 
emplojree  is  otherwise  authorized  to 
retain  under  an  exception  listed  in 
paragraph  {b)(3)  of  this  section,  based  on 
a  determination  of  substantial  conflict 
under  §  2635.403(b)  of  this  title. 

(5)  Waivers.  The  Director  of  the  U.S. 
Geological  Survey  may  grant  a  written 
waiver  from  the  prohibition  contained 
in  paragraph  {b)(l)  of  this  section,  based 
on  a  determination  that  the  waiver  is 
not  inconsistent  with  5  CFR  part  2635 
or  otherwise  prohibited  by  law,  and 
that,  under  the  particular  circumstances, 
application  of  the  prohibition  is  not 
necessary  to  avoid  the  appearance  of 
misuse  of  position  or  loss  of 
impartiality,  or  otherwise  to  ensure 
confidence  in  the  impartiality  and 
objectivity  with  which  Department 
programs  are  administered.  A  waivw 
under  this  paragraph  may  be 
accompanied  by  appropriate  conditions, 
such  as  requiring  execution  of  a  written 
statement  of  disqualiGcation. 
Notwithstanding  the  granting  of  any 
waiver,  an  employee  remains  subject  to 
the  disqualification  requirements  of  5 
CFR  2635.402  and  2635.502. 

(6)  Pre-existing  interests.  A  spouse  or 
minor  child  of  an  employee  may  retain 
a  financial  interest  otherwise  prohibited 
by  paragraph  (bj(l)  of  this  section  which 
was  permitted  under  criteria  and 
procedures  in  efiiect  before  November  2, 
1996.  unless  the  Director  of  the  U.S. 
Geological  Survey  determines  in  writing 
that  such  retention  is  inconsistent  with 
the  standards  tot  waivers  in  paragraph 
(b)(5)  of  this  section. 


S3501.105 
•etivitlM. 


Outside  employfrant  and 


(a)  Prohibited  outside  employment 
and  activities.  (1)  Under  43  U.S.C.  31(a), 
employees  of  the  U.S.  Geological  Survey 
shall  execute  no  surveys  or 
examinations  for  private  parties  or 
corporations. 

(2)  Employees  in  the  Bureau  of  Land 
Management  may  not  engage  in  outside 
employment  as  real  estate  agents  and 
realty  specialists.  Such  employees  are 
not  required  to  cancel  a  real  estate 
license,  but  may  maintain  the  license  on 
an  inactive  basis. 

(3)  Employees  in  the  Office  of  the 
Assistant  Secretary — Indian  Affairs,  or 
in  the  Bureau  of  Indian  Afiiairs  (BIA), 
may  not  hold  a  position  on  a  tribal 
election  board  or  on  a  tribal  school 
board  which  oversees  BIA  schools. 

Note  to  para^^ph  (*M3):  Except  for 
membership  on  a  tribal  election  board  and  a 
tribal  school  board  which  oversees  BIA 
schools,  an  eligible  person  employed  in  the 
Office  of  the  Assistant  Secretary — Indian 


Affairs  cw  in  the  BIA  may  become  a  candidate 
for  office  in  his  local  tribe  or  may  be 
appointed  as  a  representative  of  his  local 
tribe  if  prior  approval  is  obtained  from  the 
Deputy  Assistant  Secretary — Indian  Affairs 
pursuant  to  paragraph  (b)  of  this  section. 

(b)  Prior  approval  of  outside 
employment— {!)  Prior  approval 
requirement,  (i)  An  employee  of  the 
Department,  other  than  an  employee  of 
the  U.S.  Geological  Survey  or  a  special 
Government  employee,  shall  obtain 
vrritten  approval  from  his  ethics 
counselor  or  other  agency  designee 
before  engaging  in  outside  employment 
with  a  prohibited  soiirce. 

(ii)(A)  An  employee  of  the  U.S. 
Geological  Survey  (USGS),  other  than  a 
special  Government  employee,  shall 
obtain  written  approval  from  the  USGS 
deputy  ethics  counselor  before  engaging 
in  any  outside  employment. 

(B)  The  USGS  may  issue  instructions 
exempting  categories  of  employment 
from  the  prior  approval  requirement  in 
paragraph  (b)(l)(ii)(A)  of  this  section, 
based  on  a  determination  that  the 
employment  within  those  categories 
would  generally  be  approved  and  are 
not  likely  to  involve  conduct  prohibited 
by  statute  or  Federal  regulation, 
including  5  CFR  part  2635  and  this  part. 

(2)  Form  of  request  for  approval. 
(i)  A  request  for  prior  approval  of 

outside  employment  shall  include,  at  a 
minimum,  the  following: 

(A)  The  employee's  name, 
occupational  tiUe,  office  address,  and 
office  telephone  number, 

(B)  A  brief  description  of  the 
employee's  official  duties; 

(C)  llie  nature  of  the  outside 
employment,  including  a  full 
description  of  the  specific  duties  or 
services  to  be  performed; 

P)  The  name  and  address  of  the 
prospective  outside  employer;  and 

(E)  A  statement  that  the  employee 
currently  has  no  official  duties 
involving  a  matter  that  affects  the 
outside  employer  and  will  disqualify 
himself  fit>m  fut\ue  participation  in 
matters  that  could  directiy  affect  the 
outside  employer. 

(ii)  Upon  a  significant  change  in  the 
natiure  of  the  outside  employment  or  in 
the  employee's  official  position,  the 
employee  shall  submit  a  revised  request 
for  approval. 

(3)  Standard  for  approval.  Approval 
shall  be  granted  unless  a  determination 
is  made  that  the  outside  employment  is 
expected  to  involve  conduct  prohibited 
by  statute  or  Federal  regulation, 
including  5  CFR  part  2635  and  this  part. 

(4)  Definitions.  As  used  in  this 
section: 

(i)  Employment  means  any  form  of 
non-Federal  business  relationship 


involving  the  provision  of  personal 
services  by  the  employee,  with  or 
without  compensation.  It  includes  but  is 
not  limited  to  personal  services  as  an 
officer,  director,  employee,  agent, 
attorney,  consultant,  contractor,  general 
partner,  trustee,  teacher,  or  speaker.  It 
includes  writing  done  under  an 
arrangement  with  another  person  for 
production  or  publication  of  the  written 
product.  It  does  not,  however,  include 
participation  in  the  activities  of  a 
nonprofit  charitable,  religious, 
professional,  social,  fiBtemal, 
educational,  recreational,  public  service, 
or  civic  organization,  unless  the 
participation  involves  the  provision  of 
professional  services  or  advice  for 
compensation  other  than  reimbursement 
for  actual  expenses. 

(ii)  Prohibited  source  has  the  meaning 
in  5  CFR  2635.203(d).  as  supplemented 
by  §  3501.102,  and  includes  any  person 
who: 

(A)  Is  seeking  official  action  by  the 
Department  or,  in  the  case  of  an 
employee  of  one  of  the  separate  agency 
components  designated  in  $  3501.102(a), 
by  that  component; 

(B)  Does  business  or  seeks  to  do 
business  with  the  Department,  or  in  the 
case  of  an  employee  of  one  of  the 
separate  agency  components  designated 
in  §  3501.102(a),  with  that  component; 

(C)  Conducts  activities  regulated  by 
the  Department  or,  in  the  case  of  an 
employee  of  one  of  the  separate  agency 
components  designated  in  §  3501.102(a), 
by  that  component; 

(D)  Has  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
emplo)ree's  official  duties;  or 

(E)  Is  an  organization  a  majority  of 
whose  members  are  described  in 
paragraphs  (c)(4)(ii)  (A)  through  P)  of 
this  section. 

TITLE  43-{AMENDED] 

SUBTITLE  A— {AMENDED] 

2.  Part  20  of  43  CFR  is  revised  to  read 
as  follows: 

PART  20-EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

Subpart  A— General  Provisions 

Sec 

20.101  Cross-refBrences  to  etliica]  conduct, 
financial  disclosure  and  other  appIicablB 
regulations. 

20.102  Definitions. 

20.103  Employee  responsibilities. 

Subpart  B— OefMrtment  Ettilc*  Program 

20.201  Ethics  officials. 

20.202  Ethics  program  responsibilities. 

20.203  Exclusion  from  confidential 
financial  disclosure  requirement  for 
certain  special  Government  employees. 
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Subpart  C— Acceptance  and  Payment  of 
Travel  and  Related  Expenses 

20.301  General  policy. 

20.302  Exclusions. 

Sulipart  D— Special  Provisions  Governing 
Rnancial  and  Otiier  Outside  Interests  of 
Certain  Employees  of  ttie  Department 

20.401  Interests  in  Federal  lands. 

20.402  Interests  in  underground  or  surface 
coal  mining  operations. 

20.403  Certificates  of  disclaimer. 

Subpart  E— Other  Employee  Conduct 
Provisions 

20.501  General  policy. 

20.502  Conformance  with  policy  and 
subordination  to  authority. 

20.503  Scope  of  authority. 

20.504  Selling  or  soliciting. 

20.505  Habitual  use  of  intoxicants. 

20.506  Appropriations,  legislation  and 
lobbying. 

20.507  Unlawful  organizations. 

20.508  Notary. 

20.509  Penalty  mail  and  official  stationery. 

20.510  Fraud  or  folse  statements  in  a 
Government  matter. 

20.511  Carrying  of  firearms. 

20.512  Labor  practices. 

Subpart  F— Olsciptinary  and  nsmsdM 
Actions 

20.601  General. 

20.602  Remedial  action. 

20.603  Appealing  an  order  for  remedial 
action. 

Aatlwrity:  5  U.S.C.  301;  5  U.S.C.  App. 
(Reorganization  Plan  No.  3  of  1950);  30 
U.S.C.  1211;  43  U.S.C.  11,  31;  5  CFR 
2634.903,  2634.905. 

Subpart  A— General  Provisions 

§2ai01    Crosa-references  to  ethical 
conduct,  financial  disciosufa  and  other 
applicable  regulations. 

In  addition  to  the  rules  in  this  part, 
employees  of  the  Department  of  the 
Interior  also  should  refer  to  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch,  at 
5  CFR  part  2635;  the  Department's 
regulations  that  supplement  those 
executive  branch-wide  standards  at  5 
CFR  part  3501;  the  employee 
responsibilities  and  conduct  regulations 
at  5  CFR  part  735;  and  the  executive 
branch  financial  disclosure  regulatioiis 
at  5  CFR  part  2634. 

f  20.102    Definitions. 

(a)  The  following  terms  are  used 
throughout  this  part  and  have  the 
following  meanings: 

(1)  Department  means  the  U.S. 
Department  of  the  Interior  and  any  of  its 
components. 

(2)  Secretary  means  the  Secretary  of 
the  Interior. 

(3)  Bureau  means  each  major  program 
operating  component  of  the  Department, 
the  Office  of  the  Secretary,  the  Office  of 


the  Solicitor,  and  the  Office  of  the 
Inspector  General. 

(4)  Employee  metms  a  regular 
employee,  a  special  Government 
employee,  and  a  contract  education 
employee  in  the  Office  of  the  Assistant 
Secretary — Indian  Affairs  or  the  Bureau 
of  Indian  Affairs,  unless  the  text  of  a 
particular  subpart,  section,  or  paragraph 
indicates  that  either  r^ular  employees 
or  special  Government  employees  are 
not  intended  to  be  covered  by  that 
subpart,  section  or  paragraph. 
Volunteers  in  National  Parks  whose 
services  are  accepted  pursuant  to  16 
U.S.C.  18g  are  not  employees. 

(b)  Specific  definitions.  Additional 
definitions  of  terms  specifically 
associated  with  a  particular  subpart, 
section,  or  paragraph  are  found  in  that 
subpart,  section,  or  paragraph. 

S  20.103    Employee  responsibilities. 

It  is  the  responsibility  of  each 
employee: 

(a)  To  be  familiar  with  and  to  comply 
with  all  Federal  statues,  Executive 
Orders,  and  regulations  that  govern  his 
or  her  conduct.  Employees  are  expected 
to  consult  with  their  supervisors  and 
servicing  ethics  coimselors  on  questions 
they  may  have  regarding  the 
applicability  of  any  ethics  or  other 
conduct  provision.  Ethics  advice  may 
also  be  obtained  fi^m  the  Solicitor's 
Office  and  the  Department  Ethics  Office. 

Cb)  To  report  directly  or  through 
appropriate  channels  to  the  Office  of 
Inspector  General  or  other  appropriate 
authority  matters  coming  to  their 
attention  which  do  or  may  involve 
violations  of  law  or  regulation  by 
employees,  contractors,  sub-contractors, 
grantees,  subgrantees,  lessees,  licensees 
or  other  persons  having  official  business 
with  the  Department 

Subpart  B— Department  Ethics 
Program 


f  20.201    Ethics  officials. 

(a)  The  Designated  Agency  Ethics 
Official  is  the  Assistant  Secretary- 
Policy,  Management  and  Budget.  In 
accordance  with  5  CFR  2638. 203»  the 
Designated  Agency  Ethics  Official  is 
responsible  for  the  coordination  and 
management  of  the  Department's  ethics 
program. 

(b)  The  head  of  each  bureau  is  the 
"Ethics  Counselor"  for  that  bureau, 
except  that  the  Deputy  Assistant 
Secretary  for  Policy  ts  the  Ethics 
Coimselor  for  employees  in  the  Office  of 
the  Secretary  and  related  offices.  The 
Solicitor  is  the  Ethics  Coimselor  for  the 
Office  of  the  Solicitor  and  the  Inspector 
General  is  the  Ethics  Coimselor  for  the 
Office  of  Inspector  General. 


(c)  The  persoimel  officer  for  each 
bureau  or  other  qualified  employee  whc 
has  been  delegated  responsibility  for  th« 
operational  duties  of  the  Ethics 
Counselor  for  the  bureau,  it  the  "Deputy 
Ethics  Counselor"  for  that  bureau. 

(d)  A  bureau,  regional,  or  area 
personnel  officer  or  other  qualified 
employee  may  be  assigned  to  serve  as  a: 
"Associate  Ethics  Counselor"  or 
"Assistant  Ethics  Counselor,"  with 
delegated  responsibility  to  perform  the 
operational  duties  of  the  Ethics 
Counselor  at  the  field  level.  Associate 
Ethics  Counselors  or  Assistant  Ethics 
Counselors  may  also  be  designated 
within  the  bureau  headquarters. 

{20.20S    Ethics  program  rsaponsMIMaa. 

(a)  The  Designated  Agency  Ethics 
Official  (or  the  alternate  agency  ethics 
official  in  his  or  her  absence)  shall 
coordinate  and  maiuge  the  department 
ethics  program  in  accordance  with  5 
CFR  2638.203. 

(b)  Each  Ethics  Counselor  shall,  for 
his  or  her  bureau: 

(1)  Order  disciplinary  or  remedial 
action  in  accordance  with  the 
provisions  of  subpart  F  of  this  part.  Th 
authority  may  not  be  redelegated. 

(2)  Designate:  (i)  The  Bureau 
Personnel  Officer  (or  other  qualified 
headquarters  employee)  as  Deputy 
Ethics  Counselor  to  carry  out 
operational  duties  of  the  Ethics 
Counselor  within  their  bureaus  under 
the  general  direction  of  the  Ethics 
Counselor,  and 

(ii)  Headquarters  bureau,  regional,  o 
area  personnel  officers  (or  other 
qualified  employees)  as  Associate  Ethi 
Counselors  or  Assistant  Ethics 
Counselors  to  perform  ethics  counseli 
and  the  collection  and  review  of 
financial  disclosure  reports. 

(3)  Ensure  that  vacancy 
aimouncements  for  positions  which 
require  a  public  or  confidential  financ 
disclosure  report  alert  applicants  to  th 
filing  requirement. 

(4)  Establish  and  maintain  internal 
procedures  and  guidelines  to  adequat* 
and  systematically  inform  employees 
the  content,  meaning,  and  importance 
ethical  conduct  and  other  conduct 
regulations. 

(c)  All  supervisors  may  make 
decisions  as  to  whether  conduct  by 
employees  under  their  supervision 
would  result  in  the  appearance  that  tl 
employee  would  violate  or  is  violatin] 
the  ethical  standards  set  forth  in  5  Cy 
2635;  all  supervisors  are  expected, 
therefore,  to-be  familiar  with  those 
standards.  In  addition,  any  supervisoi 
who  grants  prior  approval  of  an 
employee's  outside  employment  und< 
5  CFR  3501.105(b)  is  expected,  at  a 


53722     Federal  Regirter  /  Vol.  62.  No.  200  /  Thursday,  October  16,  1997  /  Rules  and  Regulations 


minimum,  to  provide  information  to  the 
employee  about  the  prohibitions  in  18 
U.S.C.  203,  205  and  208  at  the  time  such 
approval  is  granted. 

120.203    ExdiMlon  from  confldentiai 
nnanciai  dtsckwuf  nquirmtmnt  tor  certain 


In  an  instance  involving  the  proposed 
employment  of  a  special  Government 
employee  for  highly  specialized  and 
limited  duties,  the  head  of  the  bureau  or 
office  may  propose  to  the  Designated 
Agency  Ethics  Official  (DAEO)  a 
reporting  of  financial  interests  restricted 
to  such  interests  as  may  be  determined 
to  be  relevant  to  the  duties  the  special 
Government  employee  is  to  perform. 
The  DAEO  may.  under  the  provisions  of 
5  CFR  2634.905,  exclude  the  special 
Government  employee  from  all  or  a 
portion  of  the  confidential  reporting 
requiremenU  of  the  OGE  Form  450.  Any 
confidential  financial  disclosure 
rac)uirement  must  be  satisfied  by  the 
special  Government  employee  before  he 
begins  his  employment. 

Subpart  C— Acceptance  and  Payment 
of  Travel  and  lleialed  Expenaea 

f  2a301    Oenerai  poNcy. 

(a)  Except  as  s{>ecifically  authorized 
by  law,  when  an  employee  is  on  official 
duty  (no  leave  status),  all  travel  and 
accommodations  shall  be  at  Government 
expense  and  his  or  her  acceptance  of 
outside  reimbiirsement  for  travel 
expenses  or  services  in  kind  from 
private  sources,  either  in  his  or  her 
behalf  or  in  behalf  of  the  Govenunent, 

is  not  allowed. 

(b)  Under  certain  circumstances,  the 
Department  may  charge  a  fee  or  accept 
reimbursement  for  providing  a  service 
or  thing  of  value  to  a  private  source 
when  the  service  or  thing  of  value 
provided  benefits  to  both  the 
Government  and  the  particuJar  private 
source  (31  U.S.C.  9701).  In  such 
instances  only  a  portion  of  the  costs  can 
be  accepted  from  the  private  source.  The 
Department  must  pay  expenaes 
associated  with  its  usual  official 
business  and  for  the  benefits  it  receives 
from  participating  in  the  event.  The 
private  source  can  be  charged  or  may 
reimburse  the  Department  for  that 
portion  of  the  service  provided  that 
exceeds  the  Department's  usual 
expeiues  and  the  benefits  to  the 
Government.  Under  this  provision, 
payments  &t)m  private  sources  must  be 
deposited  in  the  U.S.  Treasury  unless  . 
the  bureau  receiving  the  payment  is 
authorized  by  statute  to  accept  such 
payments. 

(c)  When  a  bureau  is  authorised  by 
statute  other  than  31  U.S.C  1353  to 


accept  gifts,  and  31  U.S.C.  1353  does  not 
apply,  the  travel  expenses  incurred  by 
an  employee  directed  to  participate  in  a 
convention,  seminar,  or  similar  meeting 
sponsored  by  a  private  source  for  the 
mutual  interest  of  the  Government  and 
the  private  source  may  be  reimbursed  to 
the  bureau  and  credited  to  its 
appropriation.  The  employee  shall  be 
paid  by  the  bureau  in  accordance  with 
the  law  relating  to  reimbursement  for 
official  travel  and  any  accommodations 
and  goods  or  services  in  kind  furnished 
an  employee  shall  be  treated  as  a 
donation  to  the  bureau  and  an 
appropriate  reduction  shall  be  made  to 
the  employee's  reimbursement  (46  CG 
689  (1967)). 

(d)  When  participation  at  a  function  is 
not  in  an  official  capacity,  an  employee 
may  accept  reimbursement  of  travel  and 
accommodation  expenses  from  a  private 
source,  provided  that  such  acceptance  is 
permitted  by  law  and  Federal 
regulations.  Participation  as  a  private 
citizen  must  occur  on  one's  own  time, 
such  as  while  on  leave.  If  participation 
should  ocoir  during  the  course  of 
official  travel  (i.e.,  evening  or  weekend 
hours  during  official  travel  status),  the 
travel  voucher  submitted  for 
Government  reimbursement  of  official 
duty  expenses  must  be  adjusted  to  claim 
only  that  per  diem  and  travel 
attributable  to  official  duty.  Employees 
who  are  in  positions  for  which  the  rate 
of  pay  is  specified  in  5  U.S.C.  5311- 
5318  (the  Executive  Schedule)  are  on 
24-hour  duty,  and  determinations  of 
what  constitutes  official  duty  and  what 
is  private  participation  should  be 
carefully  made. 

120.302    Exduatone. 

(a)  Where  employee  travel  is  for 
attendance  at  a  meeting  or  similar 
function  (31  U.S.C.  1353(a)),  the 
Department  may  accept  payment  for  the 
employee  and/or  the  employee's 
spouse's  travel  from  a  non-Federal 
source  when  proper  consideration  is 
given  to  the  conc&tions  in  paragraph 
(aid)  of  this  section  and  a  written 
authorization  to  accept  payment  is 
issued  in  advance  of  the  travel. 

(1)  Conditions.  Such  travel  expenses 
paid  for  by  a  non-Federal  source  may  be 
accepted  by  the  Department  only  if  all 
of  the  following  conditions  are  met: 

(i)  The  travelrelates  to  the  employee's 
official  duties; 

(ii)  The  travel,  subsistence  and  related 
expenses  are  with  respect  to  the 
attendance  of  an  employee  (and/or  the 
accompanying  spouse  of  such  employee 
when  applicable)  at  a  meeting  or  similar 
function.  This  includes  a  conference, 
seminar,  speaking  engagement, 
symposium,  training  course,  or  similar 


event  that  takes  place  away  from  the 
employee's  official  station,  and  is 
sponsored  or  cosponsored  by  a  non- 
Federal  source; 

(iii)  The  non-Federal  source  is  not 
disqualified  because  of  a  real  or 
apparent  conflict  of  interest  as 
determined  ujider  paragraph  (a)(2)  of 
this  section;  and 

(iv)  The  travel  event  is  not  required  to 
carry  out  the  Department's  statutory  or 
regulatory  functions.  Examples  of 
statutory  or  regulatory  functions  that  are 
essential  to  the  Department's  mission 
include  investigations,  inspections, 
audits,  site  visits,  compliance  reviews  or 
program  evaluations. 

(2)  Conflict  of  interest  analysis,  (i)  The 
Department's  acceptance  of  any 
payment  from  a  non-Federal  source 
under  the  authority  of  31  U.S.C.  1353 
shall  not  be  approved  when  an 
Authorized  Approving  Official, 
identified  in  paragraph  (a)(2)(iii)  of  this 
section,  determines  that  under  the 
cimunstances,  acceptance  of  the  travel 
expenses  would  cause  a  reasonable 
person  with  knowledge  of  all  relevant 
factsto: 

(A)  Question  the  integrity  of  the  work 
to  be  performed  by  the  employee 
receiving  the  benefit;  or 

(B)  Question  the  integrity  of  the 
Department's  other  program  operations. 

(ii)  When  making  these 
determinations,  an  Authorized 
Approving  Official  shall  be  guided  by 
all  relevant  considerations  including, 
but  not  limited  to: 

(A)  The  identity  of  the  non-Federal 
source  and  the  soiuce's  relationship  to 
the  Department; 

(B)  The  purpose  of  the  meeting  or 
similar  function  and  its  relationship  to 
the  Department's  programs  or 
operations; 

(C)  The  identity  of  other  expected 
participants  and  their  relationship  to  the 
Department; 

Q3)  The  nature-end  sensitivity  of  any 
pending  Department  matter  which, 
when  decided,  may  affect  the  interests 
of  the  non-Federal  source; 

(£)  The  significance  of  the  employee's 
role  in  any  such  pending  matter, 

(F)  The  monetary  value  and  character 
of  the  travel  benefits  offered  by  the  non- 
Federal  source;  and 

(G)  The  potential  reaction  from 
Department  customers,  including  the 
public,  if  the  acceptance  of  travel 
expenses  was  made  known  to  them. 

(iii)  An  "Authorized  Approving 
Official"  means  that  Department  official 
who  has  been  delegated  authority  to 
approve  the  usual  travel  authorizations 
of  the  employee  who  will  benefit  from 
the  non-Federal  travel  payment 
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(iv)  The  procediires  stated  below  must 
be  satisfied  before  the  employee  (and/or 
the  accompanying  spouse)  begin  his  or 
her  travel: 

(A)  Each  employee  (and/or  the 
accompanying  spouse)  must  have  an 
approved  Travel  Authorization  (Form 
DI-1020).  Section  10  ("Purpose  and 
Remarks")  of  this  Form  must  contain  a 
statement  that  the  authority  to  accept 
payment  from  a  non-Federal  source  for 
the  specified  travel  event  is  31  U.S.C. 
1353,  and  the  travel  situation  complies 
with  the  conditions  for  acceptance 
under  41  CFR  304-1.4. 

(B)  The  supplementary  form  entitled, 
"Report  of  I*ayments  Accepted  From 
Non-Federal  Sources  Under  31  U.S.C. 
1353"  (Form  DI-2000)  must  also  be 
completed  and  signed  by  the  employee 
and  the  Authorized  Approving  Official. 
A  copy  of  Form  DI-1020  and  Form  DI- 
2000  must  be  filed  with  the  employee's 
Deputy  Ethics  Coimselor. 

(C)  Payment  from  a  non-Federal 
source  to  cover  the  travel  related 
expenses  of  an  employee  may  be  made 
in  the  form  of  a  check  or  similar 
instrument  made  payable  to  the 
Department  Employees  should  not 
accept  cash  or  negotiate  checks  or 
similar  instruments  payable  to  them. 
Any  negotiable  instruments  received  by 
an  employee  shall  be  transmitted 
immediately  to  the  appropriate 
accounting  office. 

(b)  When  on  official  duty, 
contributions  and  awards  incident  to 
training  in  non-Government  fiacilities, 
and  payment  of  travel,  subsistence,  and 
other  expenses  incident  to  attendance  at 
meetings  may  be  accepted  by  an 
employee  when  the  payment  is  made  by 
a  non-profit,  tax  exempt  organization  as 
described  in  26  U.S.C.  501(c)(3)  and 
when  no  real  or  apparent  conflict  of 
interest  will  result  Prim  advice  should 
be  obtained  from  the  employee's  ethics 
counselor  in  this  circumstance  (5  U.S.C. 
4111). 

(c)  Employees  may  accept 
reimbursement  by  the  Department  for 
travel  and  related  expenses  when  on 
detail  imder  the  Intergovernmental 
Personnel  Act,  in  accordance  with  5 
U.S.C.  3375. 

(d)  Should  the  Director  of  the  United 
States  Information  Agency,  with  the 

'  approval  of  the  employing  agency, 
assign  an  employee  to  a  foreign 
govenunent,  reimbursement  for  the 
employee's  pay  and  allowances  shall  be 
made  to  the  United  States  in  an  amount 
equal  to  the  compensation,  travel 
expenses,  and  allowances  payable  to 
such  person  during  the  period  of  such 
assignment,  in  accordance  with  22 
U.S.C.  1451. 


(e)  Should  an  employee  be  detailed  by 
the  Secretary  to  an  international 
organization  which  requests  services, 
the  employee  is  deemed  to  be  (for  the 
purpose  of  preserving  his  or  her 
allowances,  privileges,  rights,  seniority, 
and  other  benefits)  an  employee  of  the 
Department  and  the  employee  is 
entided  to  pay,  allowances,  and  benefits 
from  funds  available  to  the  Department 
The  international  organization  may 
reimburse  the  Department  for  all  or  part 
of  the  pay,  travel  expenses,  and 
allowances  payable  dining  the  detail;  or, 
the  detailed  employee  may  be  paid  or 
reimbursed  directiy  by  the  international 
organization  for  allowances  or  expenses 
incurred  in  the  performance  of  duties 
required  by  the  detail  without  regard  to 
18  U.S.C.  209  (5  U.S.C.  3343). 

Subpart  D— Special  Provisions 
Governing  Financial  and  Other  Outside 
Interests  of  Certain  Employees  of  the 
Department 

S  20.401    Interests  In  Federal  lands. 

(a)  Statutory  prohibition  applicable  to 
employees  of  the  Bureau  of  Land 
Management.  (1)  In  accordance  with  43 
U.S.C.  11,  employees  of  the  Bureau  of 
Land  Management  are  prohibited  from 
voluntarily  acquiring  a  direct  or  indirect 
interest  in  Federal  luids. 

(2)  Definitions.  For  purposes  of 
applying  the  prohibition  in  43  U.S.C 
11: 

(i)  Federal  lands,  means  public  lands 
or  resources  or  an  interest  in  lands  or 
resources  administered  or  controlled  by 
the  Department,  including,  but  not 
limited  to,  all  submerged  lands  lying 
seaward  outside  of  the  area  of  "lands 
beneath  navigable  water"  as  defined  in 
43  U.S.C.  1301(a),  and  of  which  the    . 
subsoil  and  seabed  appertain  to  the 
United  States  and  are  subject  to  its 
jurisdiction  and  control. 

(ii)  Direct  interest  in  Federal  lands 
means  any  employee  ownership  or  part 
ownership  in  Federal  lands  or  any 
participation  in  the  earnings  therefrom, 
or  the  right  to  occupy  or  use  the 
property  or  to  take  any  benefits  there 
from,  based  upon  a  contract,  grant, 
lease,  permit,  easement,  rental 
agreement,  or  application.  Direct 
interest  in  Federal  lands  also  includes: 

(A)  Membership  or  outside 
employment  in  a  business  which  has 
interests  in  Federal  lands;  and. 

(B)  Ownership  of  stock  or  other 
securities  in  corporations  determined  by 
the  Department  to  have  an  interest  in 
Federal  lands  directly  or  through  a 
subsidiary. 

(iii)  Indirect  interest  in  Federal  lands 
means  any  ownership  or  part  ownership 
of  an  interest  in  Federal  lands  by  an 


employee  in  the  name  of  another  where 
the  employee  still  reaps  the  benefits. 
Indirect  interest  in  Federal  lands  also 
includes: 

(A)  Holdings  in  land,  mineral  rights, 
grazing  rights  or  livestock  which  in  any 
manner  are  connected  with  or  involve 
the  substantial  use  of  the  resources  or 
frcilities  of  the  Federal  lands;  or 

(B)  Substantial  holdings  of  a  spouse  or 
minor  child. 

(b)  Statutory  prohibition  applioMe  to 
employees  of  the  U.S.  Geological 
Survey.  (1)  In  accordance  with  43  U.S.C 
31(a),  the  Director  and  members  of  the 
U.S.  Geological  Survey  are  prohibited 
from  having  any  personal  or  private 
interests  in  the  lands  or  mineral  wealth 
of  the  region  under  survey. 

(2)  Definitions.  For  purposes  of 
applying  the  prohibiti(Hi  in  43  U.S.C 
31(a): 

(i)  Personal  or  private  interest  means 
ownership  of  an  interest  in,  or 
employment  with  a  person  or  enterprise 
which  leases  or  tises.  Federal  lands  for 
commercial  purposes. 

(ii)  Region  under  survey  means 
Federal  lands  which  are  administered  or 
controlled  by  the  Department. 

(c)  Exclusions.  (iMD  Except  for  U.S. 
mineral  sxuveyors,  an  individual 
employed  on  an  intermittent  or  seasonal 
basis  for  a  poiod  not  exceeding  180 
working  days  in  each  calendar  year,  and 
a  spedd  Government  employee  (SGE) 
engaged  in  field  work  relating  to  land, 
range,  forest,  and  mineral  conservation 
and  management  activities,  and  the 
spouse  of  such  an  individual  or  SGE, 
shall  not  be  precluded  from  retaining 
any  interest,  including  renewal  or 
continuation  of  existing  rights,  in 
Federal  lands,  provided  that  such 
individual  or  SGE  or  spouse  shall  not 
acquire  any  additional  interest  in 
Federal  lands  during  employment 

(ii)  A  U.S.  mineral  surveyor  is  a 
person  appointed  under  the  authority  of 
30  U.S.C.  39,  and  as  such  is  included 
within  the  term  "officers,  clerks,  and 
employees"  of  the  Bureau  of  Land 
Management  as  that  term  is  used  in  43 
U.S.C.  11  and  construed  in  Waskeyv.  , 
Hammer,  223  U.S.  85  (1912).  U.S. 
mineral  siuveyors  are  also  considered  to 
be  special  govenunent  empli^ees. 

(2)  A  Bureau  of  Land  Management 
employee  or  any  member  of  the 
employee's  family  may  acquire  wild 
free-roaming  horses  or  burros  from 
Federal  lands  for  maintenance  and 
protection  through  a  cooperative 
agreement  entered  into  in  accordance    . 
with  43  CFR  part  4700.     - — 

(3)  A  Bureau  of  Land  Management 
employee  may  retain  a  direct  or  indirect 
interest  in  Federal  lands  when: 
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(i)  There  is  little  or  no  relationship 
between  the  employee's  functions  or 
duties  and  the  particular  interest  in 
Federal  lands,  and 

(ii)  The  employee,  or  the  spouse  or 
dependent  child  of  the  employee, 
acquired  such  an  interest: 

(A)  By  gift,  devise,  bequest,  or  court 
award  or  settlement,  or 

(B)  Prior  to  the  time  the  employee 
entered  on  duty  in  the  Department. 

(4)  Pursuant  to  43  U.S.C.  1621(d),  43 
U.S.C.  11  does  not  apply  to  any  land 
grants  or  other  rights  granted  under  43 
U.S.C  chapter  33. 

(5)  The  recreational  or  other  personal 
and  noncommercial  use  of  the  Federal 
lands  by  an  employee,  the  employee's 
spouse  or  dependent  child,  on  the  same 
terms  as  use  of  the  Federal  lands  is 
available  to  the  general  public,  is  not 
prohibited. 

(6)  Advisory  councils.  Nothing  in  43 
U.S.C.  1 1  shall  disqualify  individuals 
appointed  pursuant  to  the  Federal  Land 
Ptolicy  and  Management  Act  of  1976,  43 
U.S.C.  1739,  as  members  of  advisory 
boards  or  councils,  from  acquiring  or 
retaining  grazing  licenses  or  permits 
issued  pursuant  to  section  3  of  the 
Taylor  Grazing  Act  (43  U.S.C.  315b),  or 
any  other  interest  La  land  or  resources 
administered  by  the  Bureau  of  Land 
Management'  I^vided,  that  in  no  case 
shall  the  member  of  any  such  board  or 
council  participate  in  any  advice  or 
recommendation  concerning  such 
license  or  permit  in  which  such  member 
is  directly  or  indirectly  interested. 

(d)  Request  for  advice.  When  an 
employee  is  in  doubt  as  to  whether  the 
acquisition  or  retention  of  any  interest 
in  lands  or  resources  administered  by 
the  Department  would  violate  the 
provisions  of  this  section,  a  statement  of 
the  £Bcts  should  be  submitted  prompdy 
by  the  individual  involved  to  his  or  her 
servicing  ethics  counselor  for  guidance. 

|20i402    lirterwtt In  undarground  or 


(a)  Definitions.  As  used  in  this 
section: 

(1)  Direct  financial  interest  in 
tuiderground  or  surface  coal  mining 
operations  means  ownership  or  part 
ownership  by  an  employee  of  lands, 
stocks.  b(uids,  debentiu^s.  warrants, 
partnership  shares,  or  other  holdings 
and  also  means  any  other  arrangement 
where  the  employee  may  benefit  from 
his  or  her  holding  in  or  salary  from  coal 
mining  operation.  Direct  financial 
interests  also  include  employment, 
pensions,  creditor,  real  property  and 
other  financial  relationships. 

(2)  Indirect  financial  interest  in 
underground  or  surface  coal  mining 
operations  means  the  same  fiimnrtjiij 


relationships  as  for  direct  ownership, 
but  where  the  employee  reaps  the 
benefits  of  such  interests  including 
interests  held  by  his  or  her  spouse, 
dependent  child  and  other  relatives, 
including  in-laws,  residing  in  the 
employee's  home.  The  employee  will 
not  be  deemed  to  have  an  indirect 
financial  interest  if  there  is  no 
relationship  between  the  employee's 
functions  or  duties  and  the  coal  mining 
operation  in  which  the  spouse, 
dependent  child  or  other  resident 
relative  holds  a  financial  interest. 

(3)  Coal  mining  operation  means  the 
business  of  developing,  producing, 
preparing  or  loading  bitiuninoiis  coal, 
subbitimiinous  coal,  anthracite  or  lignite 
or  of  reclaiming  the  areas  upon  which 
such  activities  occur. 

(4)  Performing  any  function  or  duty 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  means  those 
decisions  or  i:tions,  which  if  performed 
or  not  performe  1  by  an  employee,  affect 
the  programs  under  the  Act. 

(b)  Prohibitions.  (1)  Neither  the 
Director  nor  any  other  employee  of  the 
Office  of  Sur&ce  Mining  Reclamation 
and  Enforcement  or  any  other  employee 
who  performs  functions  or  duties  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C.  1201 
et  seq.,  shall  have  a  direct  or  indirect 
financial  interest  in  underground  or 
surface  coal  mining  operations. 

(2)  The  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  at  30  U.S.C. 
1211(f),  provides  that  anyone  who 
knoMongly  violates  the  prohibitions  in 
that  Act  shall,  upon  conviction,  be 
punished  by  a  fine  of  not  more  than 
$2,500,  or  by  imprisonment  for  not  more 
than  one  year,  or  both. 

(c)  Employees  are  encouraged  to 
review  regulations  contained  in  30  CFR 
part  706  which  pertain  to  the 
prohibitions  restated  in  this  Section. 

f  20.403    Certlflcalwoldlacllmer. 

(a)  Each  employee  of  the  U.S. 
Geological  Survey.  Bureau  of  Land 
Management,  Minerals  Management 
Service,  and  Office  of  Surface  Mining 
Reclamation  and  Enforcement  shall  sign 
a  certificate  of  disclaimer  upon  entrance 
to  or  upon  transfer  to  a  position  within 
any  of  these  bureaus.  The  employee's 
signatiue  will  indicate  that  he  or  she: 

(1)  Is  aware  of  the  specific  restrictions 
pertinent  to  his  or  her  employment;  and 

(2)  Is  in  compliance  with  such 
restrictions. 

(b)  If  an  employee  is  unable  to  sign 
the  certificate,  he  or  she  must  submit  a 
statement  of  facts  to  the  appropriate 
ethics  counselor  for  review  and 
appropriate  action. 


(c)  Signed  certificates  of  disclaimer 
shall  be  filed  and  maintained  by  the 
employee's  deputy  ethics  counselor. 

Subpart  E— Other  EmpioyM  Conduct 
Provisions 

120.501    General  poMey. 

Employees  of  the  Department  are 
expected  to  maintain  especially  high 
standards  of  honesty,  integrity, 
impartiality,  and  conduct  to  ensure  the 
proper  peribrmance  of  Government 
business  and  the  continual  trust  and 
confidence  of  citizens  in  their 
Government.  Employees  are  expected  to 
comply  with  all  Federal  statutes, 
Executive  Orders,  Office  of  Government 
Ethics  and  Office  of  Personnel 
Management  regulations,  and 
Departmental  regulations.  The  conduct 
of  employees  should  reflect  the  qualities 
of  courtesy,  consideration,  loyalty  to  the 
United  States,  a  deep  sense  of 
responsibility  for  the  public  trust, 
promptness  in  dealing  with  and  serving 
the  public,  and  a  standard  of  personal 
behavior  which  will  be  a  credit  to  the 
individual  and  the  Department.  These 
principles  apply  to  official  conduct  and 
to  private  conduct  which  affects  in  any 
way  the  ability  of  the  employee  or  the 
Department  to  effectively  accomplish 
the  work  of  the  Department. 

f20.502    Confonnance wNh poHcy and 
sut>ordination  to  autttorfty. 

Employees  are  required  to  carry  out 
the  announced  policies  and  programs  of 
the  Department  and  to  obey  proper 
requests  and  directions  or  supervisors. 
While  policies  related  to  one's  work  are 
under  consideration  employees  may, 
and  are  expected  to,  express  their 
professional  opinions  and  points  of 
view.  Once  a  decision  has  been 
rendered  by  those  in  authority,  each 
employee  is  expected  to  comply  with 
the  decision  and  work  to  ensure  the 
success  of  programs  or  issues  affected 
by  the  decision.  An  employee  is  subject 
to  appropriate  disciplinary  action, 
including  removal,  if  he  or  she  fails  to:  ■ 

(a)  Comply  with  any  lawful 
regulations,  orders,  or  policies;  or 

(b)  Obey  the  proper  requests  of 
supervisors  having  responsibility  for  his 
or  her  performance. 

{20.503    Scope  of  authority. 

Employes  shall  not  engage  in  any 
conduct  or  activity  which  is  in  excess  of 
his  or  her  authori^,  oris  otherwise  * 
contrary  to  any  law  or  announced 
Departmental  policy. 

f20J04    SaMng  or  soliciting. 

Employees  and  other  persons  are 
prohibited  from  selling  or  soliciting  for 
personal  gain  writhin  any  building  or  on 
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any  lands  occupied  or  used  by  the 
Depuirtment.  Exception  is  granted  for 
Department-authorized  operations, 
including,  but  not  limited  to,  the 
Interior  Department  Recreation 
Association,  the  Indian  Arts  and  Crafts 
store,  and  for  cafeteria,  newsstand, 
snack  bar  and  vending  machine 
operatioBS  which  are  authorized  by  the 
Department  of  the  benefit  of  employees 
or  the  public. 

{20J06    Habituai  use  of  Intoxicarts. 

An  employee  who  habitually  uses 
intoxicants  to  excess  may  be  subject  to 
removal  (5  U.S.C.  7352). 

120.508    Appropriations,  legisialfon  and 
lobbying. 

^    (a)  Unless  expressly  authorized  by 
Congress,  employees  are  prohibited 
bova  using  any  part  of  the  money 
appropriated  by  any  enactment  of 
Congress  to  pay  for  any  personal 
service,  advertisement,  telegram, 
telephone,  letter,  printed  or  written 
matter,  or  other  device,  intended  or 
designed  to  influence  in  any  manner  a 
Member  of  Congress,  to  favor  or  oppose, 
by  vote  or  otherwise,  any  legislation  m 
appropriation  by  Congress,  whether 
before  or  after  the  introduction  of  any 
bill  or  resolution  proposing  such 
l^slation  or  appropriation;  this 
prohibition  does  not  prevent  any 
employee  from  communicating  to 
Members  of  Congress  on  the  request  of 
any  Member  or  through  proper  official 
channels,  requests  for  legislation  or 
appropriations  which  they  deem 
necessary  for  the  efficient  conduct  of  the 
public  business  (18  U.S.C.  1913). 

(b)  When  acting  in  their  official 
capacity,  employees  are  required  to 
refrain  firom  promoting  or  opposing 
legislation  relating  to  programs  of  the 
Department  without  the  official  sanction 
of  the  property  Departmental  authority. 

(c)  TTie  rights  of  employees, 
individually  or  collectively,  to 
otherwise  petition  Congress,  or  to  a 
Committee  or  Member  thereof,  shall  not 
be  interfered  with  or  denied  (5  U.S.C 
7211). 

120.507    Untawful  orgsnizstlons. 

An  employee  may  not  advocate  the 
violent  overthrow  of  our  constitutional 
form  of  government  nor  may  an 
employee  be  a  member  of  an 
organization  that  he  or  she  knows 
advocates  the  violent  overthrow  of  our 
constitutional  form  of  government  (5 
U.S.C7311). 


or  her  official  capacity,  or  for  any  v 
person  during  the  hours  of  such  notary's 
service  to  the  Government  (E.O.  977, 
Nov.  24, 1908). 

{20.509    Psnslty  msH snd  offldai 


{20.508 

"An  employee  is  prohibited  from 
charging  fees  for  performance  of  any 
notarial  act  for  any  employee  of  the 
Federal  Government  who  is  acting  in  his 


(a)  An  employee  is  prohibited  bom 
tising  any  official  envelope,  label,  or 
indorsement  authorized  by  law,  to  avoid 
the  payment  of  postage  or  registry  fee  on 
his  or  her  private  letter,  packet,  package, 
or  other  matter  in  the  mail  (18  U.S.C. 

1719). 

(b)  Official  Government  envelopes 
and  official  letterhead  stationery  are 
Government  property  that  may  only  be 
used  for  authorized  piuposes. 
Employees'  use  of  Government 
envelopes  to  mail  their  ovm  personal 
job  applications  is  not  authorized. 

{20.510    Fraud  or  false  alalsmsnls  ins. 
Qovemment  matter. 

An  employees  shall  not,  in  any  matter 
within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States,  knowingly  or  willfully  falsify, 
conceal  or  cover  up  by  any  trick.   _ 
scheme,  or  device  a  material  fact,  or 
make  any  false,  fictitious,  fraudulent 
statements  or  representations,  or  make 
or  use  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or 
entry  (18  U.S.C.  1001).  Special  attention 
is  required  in  the  certificatioji  of  time 
and  attendance  reports,  applications  for 
employment,  request  for  travel 
reimbursement,  and  purchase  ordws 
and  receiving  forms. 

{  20.51 1    Carrying  of  flrssrms. 

Employees,  except  those  specifically 
designated  to  periform  enforcement, 
police  or  other  official  duties  requiring 
the  iise  of  firearms,  are  prohibited  from 
carrying  or  having  in  their  possession 
firearms  on  property  under  the  control 
of  the  Secretary.  Employees  who  are 
officially  stationed  in  parks,  refuges, 
Indian  reservations,  other  Tribal  l^nds 
or  other  wilderness  areas  which  are 
known  to  be  inhabited  by  wild  animals, 
are  permitted,  when  on  those  lands,  to 
carry  and  use  firearms  for  personal 
protection  as  permitted  by  existing 
policy  or  as  authorized  by  the  park, 
refuge  or  area  supervisor. 
Notwithstanding  this  paragraph, 
employees  who  are  not  on  official  duty 
may  carry  firearms  on  Departmental 
lands  imder  the  same  conditions  and  in 
accordance  with  procedures  and 
authorizations  established  for  members 
of  the  general  public. 

{20.512    Labor prscQcss. 

Employees  are  prohibited  from 
striking  against  the  Government  of  the 


United  States  (5  U.S.C.  7311). 
Additional  information  regarding 
affiliation  with  employee  organizations 
is  found  in  the  Department  Manual,  Part 
370,  Chapter  711,  Labor  Management 
Relations. 

Subpart  F— Disciplinary  and  Remedial 
Actions 

{20.601    Gsnsrsi. 

This  subpart  deals  with  dii^plinary 
actions  and  remedial  actions  for 
violations,  or  potential  violations,  of 
conflict  of  interest  laws  or  of  the 
regulations  in  this  part  or  in  5  CFR  part 
2635  or  5  CFR  part  350l.  Disciplinary 
action  may  include  oral  or  written 
warning  or  admonishment,  reprimand, 
suspension,  reduction  in  grade  or  pay. 
removal  from  position  or  removal  from 
office.  Such  action  shall  be  taken  in 
accordance  with  Dei>artraental  policies 
and  procedures,  applicable  statutes. 
Executive  Orders,  regidations,  and  any 
applicable  collective  bargaining 
agreement  provisions.  Disci  pUnary 
action  may  be  imposed  independently 
from  and  without  prior  application  of 
remedial  actions,  including  those 
remedial  actions  listed  in  §  20.602. 

{20.602    Rsmsdial  sctlon. 

(a)(1)  Remedial  action  should 
normally  be  considered  only  after 
attempts  to  obtain  voluntary  resolution 
have  failed.  Voluntary  resolution  may 
include: 

(i)  Voluntary  divestiture; 

(ii)  Voluntary  conversion  to  securities 
which  are  not  prohibited,  or  the  holdin; 
of  which  would  not  violate  law  or 
r^^lation;  or 

(iii)  Volimtary  reassignment  to 
another  position. 

(2)  If  the  bureau  Ethics  Counselor 
decides  that  remedial  action  is  required 
such  action  shall  he  initiated  within  a* 
reasonable  time,  usually  90  days.     ' 

(b)  Remedial  action  may  include: 

(1)  Reassignment  or  disqualification 
of  the  employee.  It  may  be  possible  for 
the  employee  to  be'reassigned  to 
another  job.  or  to  be  disqualified  from 
performing  particular  duties.  Although 
the  number  of  cases  where  this  remedy 
can  be  used  should  be  rare,  the 
possibility  should  be  explored  before 
divestiture  ef  an  interest  is  ordered. 

(2)  Waiver,  (i)  The  Designated  Agenc 
Ethics  Official  (DAEO)  is  authorized  to 
nuilta  a  written  advance  determination 
pursuant  to  18  U.S.C  2C(B(bMl)  waiving 
the  prohibitions  of  18  U.S.C.  208(a)  for 
any  Department  employee  except  the 
Secretary  and  those  employees  in  the 
same  organization  as  the  DEAO.  i.e..  di 
Department's  Office  of  Policy. 
Management  and  Budget  The  Secretcr 
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or  the  Deputy  Secretary  shall  issue 
individiial  waivers  pursuant  to  18 
U.S.C.  208(bUl)  for  employees  in  the 
Office  of  Policy.  Management  and 
Budget. 

(ii)  In  the  case  of  a  special 
Government  employee  serving  on  an 
advisory  committee  within  the  meaning 
of  the  Federal  Advisory  Committee  Act. 
5  U.S.C.  App.  (including  an  individiial 
being  considered  for  an  appointment  to 
such  a  position],  the  DAEO,  after  review 
of  the  financial  disclosure  report  filed 
by  the  individual  piusuant  to  the  Ethics 
in  Government  Ad  of  1978,  5  U.S.C 
App.,  is  authorized  to  certify  in  writing 
that  the  need  for  the  individual's 
services  outweighs  the  potential  for  a 
conflict  of  interest  created  by  the 
financial  interest  involved. 

(iii)  The  DAEO  may  grant  a  waiver 
under  5  CFR  3501.103(e)  from  the 
regulatory  restrictions  at  5  CFR 
3501.103  (b)  and  (c). 

(3)  Divestitun  of  the  interest.  An 
employee  may  be  required  to  divest  an 
interest,  including  outside  employment. 
that  is  prohibited  by  law  or  regulation. 
Divestiture  of  the  interest  shall  be 
ordered  in  all  situations  where  it  is 
determined  by  the  appropriate  official 
that  there  is  no  other  satisfactory 
remedy.  Evidence  of  divestiture  must  be 
provided  in  the  form  of  broker's  sale 
receipt  or  other  appropriate  document 

Note  to  pmn^mpk  (bN3):  It  may  be 
poMibla  in  certain  cases  for  the  tax 
conaaquences  of  divestiture  to  be  delayed,  if 
the  intenst  is  sold  punuant  to  •  certificate 
of  divestiture  issued  before  the  tale  by  the 
Director,  U.S.  OCBce  of  Covenunent  Rth»rT 
See  5  CFR  part  2634.  mibput ). 

(c)  Authority  to  order  remedial  action. 
(1)  Each  bureau  Ethics  Counselor  is 
authorized  to  order  remedial  actions 
within  his  or  her  bureau.  The  advice  of 
the  appropriate  >' agonal  Solicitor,  the 
Associate  Solicitor — Division  of  General 
Law,  or  the  Designated  Agency  Ethics 
Official  or  his  or  hex  designee  may  be 
sought  before  such  an  order  is  issued. 
This  authority  to  order  remedial  action 
may  not  be  redelegated. 

(2)  The  Deputy  Assistant  Secretary  for 
Policy  is  authorized  to  order  remedial 
actions  for  employees  within  the  Office 
of  the  Secretary,  except  that  the 
Secretary  shall  order  remedial  actions  in 
situations  involving  the  Deputy 
Secrotaiy. 

(d)  An  employee  who  bils  to  comply 
with  an  order  for  remedial  action  is 
considered  to  be  in  violation  of  this  part 
and  shall  be  subject  to  disciplinary 
acticHi. 


f2a603 
action. 


AppeeiinQ  anontof  lor  rsH»edlel 


(a)  When  and  how  to  appeal.  An 
employee  has  the  right  to  appeal  an 
order  for  remedial  action  under 

§  20.602,  and  shall  have  30  days  firom 
the  date  of  the  remedial  action  order  to 
exercise  this  right  before  any 
disciplinary  action  may  be  initiated.  For 
appeals  of  remedial  orders  issued  under 
§  20.602.  the  procedures  described  in 
370  DM  771  may  not  be  used  in  lieu  of 
or  in  addition  to  those  of  this  section. 
Each  appeal  shall  be  in  writing  and 
shall  contain: 

(1)  The  basis  for  appeal; 

(2)  Fact(s)  supporting  the  basis;  and 

(3)  The  telephone  number  where 
appellant  can  be  reached  to  discuss  facts 
pertinent  to  the  appeal. 

(b)  Where  to  appeal.  (1)  Orders  for 
remedial  action  issued  by  an  Ethics 
Counselor  may  be  appealed  to  the 
Deputy  Secretary,  whose  decision  shall 
be  final. 

(2)  Orders  for  remedial  action  issued 
by  the  Deputy  Secretary  may  be 
appealed  to  the  Secretary,  whose 
decision  shall  be  final. 

(c)  Review  Board  analysis  and 
recommendations.  (l)(i)  Each  appeal 
shall  be  considered  by  a  Review  Board 
consisting  of: 

(A)  A  program  Assistant  Secretary 
selected  by  the  Designated  Agency 
Ethics  Official; 

(B)  The  Associate  Solicitor  or  the 
Deputy  Associate  Solicitor,  Division  of 
General  law;  and 

(C)  The  Director  or  Deputy  Director  of 
the  Departmental  Office  of  Personnel 
within  the  Department 

(ii)  Assistant  Secretaries  may  delegate 
authority  to  serve  on  the  Review  Boud 
to  a  Deputy  Assistant  Secretary  who  has 
not  been  involved,  and  who  has  not 
advised  or  made  a  decision  on  the  issue 
or  on  the  order  for  remedial  action. 

(2)  The  Deputy  Agency  Ethics  Official 
or  his  or  her  assistant  shall  serve  as 
secretary  to  the  Review  Board,  except 
for  cases  in  which  he  or  she  has 
previously  participated,  hi  such  cases, 
the  Review  Board  shall  designate  an 
employee  who  has  not  previotisly  been 
involved  tvith  the  case  to  serve  as 
secretary. 

(3)  The  Review  Board  members  shall: 
(i)  Obtain  from  the  appropriate  ethics 
coxmselor  a  full  statement  of  actions  and 
considerations  which  led  to  the  order 
for  remedial  action  including  any 
supporting  docimientation  or  files  used 
by  the  Ethics  Counselor. 

(ii)  Obtain  from  the  employee  all 
bets,  information,  exhibits  for 
documents  which  he  or  she  feels  shoidd 
be  considered  before  a  final  decision  is 
made. 


(iii)  The  secretary  to  the  Review  Board 
shall  prepare  a  sununary  of  the  facts 
pertinent  to  the  appeal.  When 
appropriate,  the  Review  Board  may 
provide  for  personal  appearance  by  the 
appellant  before  the  Review  Board  if 
necessary  to  ascertain  the  circumstances 
concerning  the  appeal  or  may  designate 
the  Review  Board  secretary  or  another 
employee  to  conduct  further  fact 
finding,  or  may  do  both.  Fact  finding 
procedures  shall  be  carried  out  by  a 
person(s)  who: 

(A)  Has  not  been  involved  in  the 
matter  being  appealed;  and 

(B)  Does  not  occupy  a  position 
subordinate  to  any  official  who 
recommended,  advised,  made  a  decision 
on.  or  who  otherwise  is  or  was  involved 
in,  the  matter  being  appealed. 

(iv)  Establish  a  file  containing  all 
documents  related  to  the  appeal,  which 
shall  be  available  to  the  appellant  and 
his  or  her  representative. 

(v)  Provide  to  the  official  who  will 
decide  the  appeal  an  advisory 
recommendation  on  the  appeal.  The 
views  of  dissenting  membns  of  the 
Review  Board  shall  also  be  provided. 

(d)  Assurances  to  the  appellant.  Each 
appellant  is  assured  of: 

(1)  Freedom  from  restraint, 
interference,  coercion,  discrimination  or 
reprisal  In  presenting  an  appeal; 

(2)  A  reasonable  amount  of  official 
time  to  present  the  appeal  if  the 
employee  is  otherwise  in  a  duty  status; 

(3)  The  right  to  obtain  counseling 
from  an  ethics  cotmselor  of  the 
Department;  and 

(4)  The  r^t  to  be  accompanied, 
represented,  and  advised  by  a 
representative  of  his  or  her  own 
choosing,  except  that  the  Review  Board 
may  disallow  the  choice  of  an 
individual  as  a  representative  if  such 
representation  would  result  in  a  conflict 
of  interest  or  position,  would  conflict 
with  the  priority  needs  of  the 
Department,  or  which  would  give  rise  to 
imreasonable  costs  to  the  Government 

(e)  Assiunnoes  to  the  appellant's 
representative.  Each  person  chosen  to 
represent  an  appellant  is  assured  ot 

(1)  Freedom  from  restraint, 
interfisrence,  coercion,  discrimiiuition  or 
reprisal;  and 

(2)  A  reasonable  amount  of  official 
time  to  present  the  appeal  if  the 
representative  is  an  emplojree  of  the 
Department  and  is  otherwise  in  a  duty 
status. 

[FR  Doc.  97-27069  Filed  10-15-07;  S:45  am) 


Federal  Register  /  Vol.  62.  No.  200  /  Thursday,  October  16.  1997  /  Rules  and  Regulations     53727 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 
7  CFR  Parts  250, 251,  and  253 


RIN  0584-AB27 

Food  Distribution  Programs- 
Reduction  of  the  Paperwork  Burden 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTKM:  Final  rule. 

SUMMARY:  This  final  rule  amends 
provisions  of  the  Food  Distribution 
Program,  Emergency  Food  Assistance 
Pribram  (TEFAP),  and  Food 
Distribution  Program  for  Households  on 
hidian  Reservations  (FDPIR)  regulations 
to  reduce  the  paperwork  burden 
associated  with  the  administration  of 
food  distribution  programs  at  the  State 
and  local  level.  This  action  was  initiated 
by  the  Child  Nutiition  and  WIC 
Reauthorization  Act  of  1989,  which 
amended  the  National  School  Lunch 
Act  to  require  the  Secretary  to  endeavor 
to  reduce  the  paperwork  burden  for 
agencies  participating  in  nutrition 
assistance  programs.  This  final  rule 
contains  provisions  which  extend  the 
maximum  effective  periods  for 
agreements  between  Federal, 
distributing,  and  recipient  agencies, 
contracts  of  distributing  and 
subdistributing  agencies  with  storage 
facilities,  contracts  between  recipient 
agencies  and  food  service  management 
companies,  and  State  plans  of  operation; 
remove  the  requirement  that  commodity 
acceptability  information  be  submitted 
for  the  following  program  categories: 
charitable  institutions,  nonprofit 
summer  camps,  the  Summer  Food 
Service  Program  for  Children,  and  the 
Emergency  Food  Assistance  Program; 
relax  monitoring  requirements  for 
distributing  agencies  with  regard  to 
charitable  institutions  and  nonprofit 
summer  camps,  and  the  food  service 
management  companies  under  contract 
with  them;  and.  amend  regulatory 
language  to  reflect  modified  informatidn 
collection  requirements. 

EFfECnVE  DATE:  This  final  rule  is 
effective  November  17, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillie  Ragan,  Assistant  Branch  Chief, 
Household  Programs  Branch,  Food 
Distribution  Division.  Food  and 
Consumer  Service,  U.S.  Department  of 
Agriculture,  Park  Office  Center.  Room 
502. 3101  Park  Center  Drive. 
Alexandria.  VA  22302-1594,  or 
telephone  (703)  305-2662. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866,  and.  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  oi  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  The  Administrator  of 
the  Food  and  Consumer  Service  (FCS) 
has  certified  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  procedures  in  this  rulemalung  will 
primarily  affect  FCS  Regional  Offices, 
and  the  distributing  and  recipient 
agencies  that  administer  food 
distribution  programs.  Private 
enterprises  that  enter  into  agreements 
for  the  storage  of  donated  food  or  meal 
service  management  will  also  be 
affected.  While  some  of  these  entities 
constitute  small  entities,  a  substantial 
number  will  not  be  affected.  Further, 
any  economic  impact  will  not  be 
significant. 

Executive  Order  12372 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.550. 10.568,  and  10.569, 
respectively,  and  are  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials  (7  CFR  part  3015.  Subpart  V 
and  final  rule-related  notices  published 
at  48  FR  29114,  June  24. 1983  and  49 
FR  22676.  May  31 ,  1984). 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507). 
changes  in  the  information  collection 
burden  that  would  result  fix)m  the 
adoption  of  the  proposals,  contained  in 
the  proposed  rule  published  in  the 
Federal  Register  on  March  14, 1997  (62 
FR  12108)  were  submitted  for  public 
comment.  As  discussed  below,  no 
comments  were  received.  Current 
reporting  and  recordkeeping 
requirements  were  approved  by  the 
Office  of  Management  and  Budget  under 
Control  Numbere  0584-0293  and  0584- 
0067. 

Executive  Order  129M 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988.  Qvil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  which  conffict  with  its 


provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
EFFECTIVE  DATE  section  of  the  preamble. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Background 

In  response  to  the  mandates  of  the 
Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989  (Pub.  L. 
101-147),  a  notice  was  published  in  the 
Federal  Register  (55  FR  13156)  on  April 
9,  1990,  soliciting  comments  on  ways  to 
reduce  the  paperwork  burden  for  food 
distribution  programs.  In  response  to 
comments  received,  the  Department 
implemented  several  changes  to  reduce 
the  paperwork  burden  and  streamline 
operations,  including  simplifying  the 
process  of  reporting  and  acting  on 
commodity  complaints,  and  eliminating 
or  revising  reports  submitted  by 
distributing  agencies.  To  respond  to 
comments  touching  upon  procedures 
and  reports  established  by  Federal 
regulations,  and  to  incorporate  the  input 
provided  in  subsequent  discussions 
with  State  program  administrators  and 
representatives  of  commodity 
distribution  associations,  the 
Department  published  a  proposed  rule 
in  the  Federal  Register  (62  FR  12108)  on 
March  14. 1997.  The  proposed  rule 
provided  a  60-day  comment  period. 

Analysis  of  Comments  Received 

The  Department  received  a  total  of  10 
comment  letters,  including  four  firom 
distributing  agencies,  three  from  school 
food  authorities,  two  from  commercial 
distributors,  and  one  from  a  national 
commodity  distribution  association.  A 
total  of  32  separate  comments  were  ■ 
contained  in  tlfe  letters.  While  all 
commenters  supported  the  provisions 
contained  in  the  proposed  rule,  a  few 
suggested  clarifications  of  regulatory 
language  or  meaning.  A  description  of 
the  comments  received,  and  revisions 
made  in  response  to  the  comments,  are 
discussed  in  detail  below. 

Information  Collection  Burden 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  Food  and  Consumer  Service 
submitted  for  public  comment  the 
changes  in  the  information  collection 
burden  that  would  result  from  the 
adoption  of  the  provisions  contained  in 
the  proposed  rule  published  in  the 
Federal  Register  on  March  14. 1997  (62 
FR  12108).  Comments  were  solicited  on: 
(a)  Whether  the  proposed  collection  of 
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information  is  neceMaiy  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  No  comments  were  received 
relative  to  the  changes  in  .the 
information  collection  burden  resulting 
from  the  proposed  regulatory  revisions. 
Therefore,  the  revised  burden  hours  will 
be  submitted  to  the  OfBce  of 
Management  and  Budget  for  approval  as 
IHopmed. 

Distributiiig  Agency  Agreements  With 
the  Department 

The  proposed  rule  would  amend 
sections  250.12(a)  and  251^(c)  to  make 
agreements  between  the  Department  and 
distributing  agencies  permanent,  with 
amendments  to  be  made  at  the  request 
of  PCS.  Three  of  the  ten  respondents 
supported  this  proposal.  However,  one 
commenter  suggested  that  the  language 
on  amendments  to  agreements  between 
the  Department  and  distributing 
agencies  be  modified  to  indicate  that 
distributing  agencies  may  also  propose 
to  amend  the  agreement,  which  would 
be  subject  to  the  Department's  approval. 
The  Department  agrees  that  the 
regulatory  language  should  be  modified 
to  allow  for  this  contingency;  hence, 
this  final  rule  adopts  the  proposed 
changes  to  sections  250.12(a)  and 
251.2(c)  with  the  following 
modification:  "•  »  •  witH  amendments 
initiated  by  diatributing  agencies,  or 
submitted  by  them  at  the  Department's 
request,  all  of  which  shall  be  subject  to 
approval  by  the  Department" 

Distrflniting  Agency  Agreementa  Vfith 
Recipient  Agencies 

The  proposed  rule  would  also  amend 
sections  250.12(c)(1)  and  251.2(c)  to 
make  agreements  between  distributing 
and  recipient  agencies  permanent,  with 
amendments  to  be  made  as  necessary. 
The  three  respondents  which 
conmiented  on  this  provision  supported 
the  proposal.  Therefore,  this  final  rule 
adopts  the  permanent  agreement 
amendments  proposed  for  sections 
250.12(c)  and  251.2(c)  without  change. 

The  proposed  rule  did  not  propose  to 
amend  the  duration  of  agreements 


between  distributing  agencies  and  (1) 
subdistributing  agencies  that  are  not 
also  recipient  agencies,  (2)  carriers,  and 
(3)  other  entities  to  which  distributing 
agencies  deliver  donated  foods,  which 
would  remain  one  year,  with  an  option 
for  two  additional  one-year  periods. 
While  no  comments  suggested 
amending  the  duration  of  these 
agreements,  one  comment  suggested 
adding  a  definition  of  "subdistributing 
agency"  for  the  purpose  of  clarifying 
which  agencies  are  subject  to  the  stated 
agreement  period.  Since  section  250.3 
already  contains  a  definition  of 
subdistributing  agency  which  accurately 
describes  the  types  of  functions  an 
organization  must  perform  in  order  to  be 
considered  a  subdistributing  agency,  the 
final  rule  amends  section  250.12(c)(2)  to 
reference  the  definition  set  forth  in 
section  250.3,  as  well  as  incorporating 
the  other  proposed  changes.       * 

Storage  Facility  Contracts 

Section  250.14(d)  would  be  amended 
by  the  proposed  rule  to  extend  the 
duration  of  contracts  of  distributing  and 
subdistributing  agencies  with  storage 
fecilities  to  a  fnanimiiTn  of  five  years, 
including  option  years.  While  the  five 
respondents  which  commented  on  this 
provision  supported  the  proposal,  one 
commenter  suggested  that  the  extended 
contract  period  should  also  apply  to 
facilities  that  both  store  and  deliver 
commodities  since  they  would  benefit 
from  longer  contracts  in  the  same 
maimer  as  facilities  engaged  only  in 
storage.  The  Department  did  not  intend 
to  exclude  such  facilities  under  the 
proposed  rule.  Therefore,  in  order  to 
clarify  the  Department's  intent,  section 
250.3  is  revised  under  this  find  rule  to 
add  a  definition  of  storage  facilities 
which  specifically  includes  facilities 
that  both  store  and  deliver  commodities, 
as  well  as  those  that  only  store 
commodities.  The  final  rule  extends  the 
duration  of  contracts  of  distributing  and 
subdistributing. agencies  with  storage 
£acilitie«,  as  defined  in  section  250.3.  to 
a  maximum  of  five  years,  including 
option  years,  as  proposed.  However,  it 
should  be  noted  that  "carriers" — those 
entities  which  perform  only  a  delivery 
function — are  still  limited  to  one-year 
contracts,  with  options  for  two 
additional  one-year  periods,  as 
stipulated  in  section  250.12(c)(2),  as 
amended  by  this  final  rule. 

Food  Serrice  Management  Con^any 
Contracts 

The  proposed  rule  would  amend 
section  250.12(d)  to  extend  the  duration 
of  contracts  between  food  service 
management  companies  and  charitable 
institutions,  nutrition  programs  for  the 


elderly,  and  nonprofit  summer  camps 
for  children  to  one  year,  with  an  option 
for  four  additional  one-year  periods. 
The  three  respondents  which 
commented  on  this  provision  supported 
the  proposal.  Therefore,  this  provision 
is  retained  in  this  final  rule  as  proposed. 

Commodity  Acceptability  Report 
Requiremmts 

The  proposed  rule  would  amend 
section  250.13(k)(2)  to  exclude  the 
Summer  Food  Service  Program  (SFSP), . 
summer  camps,  the  Emergency  Food 
Assistance  Prc^ram,  and  charitable 
institutions  from  those  recipient 
agencies  for  which  distributing  agencies 
are  required  to  submit  commodity 
acceptability  information.  The  proposed 
rule  would  also  amend  section 
250.1 3(k)(3)  to  delete  reference  to  the 
annual  submission  by  November  30th  of 
commodity  acceptability  reports  for 
siunmer  camps  and  SFSP  (for  which 
reports  would  not  be  required),  and 
clarify  that  distributing  agencies  must 
submit  commodity  acceptability  reports 
(for  those  programs  for  which  reports 
would  be  required,  as  stipulated  in 
section  250.13(k)(2))  to  FCS  Regional 
Offices  by  April  30th  each  year. 
Additionally,  the  rule  proposed  to  nmkp 
a  technical  change  to  section 
250.24(d)(1)  by  removing  the  word 
"semi-annual"  to  reflect  the  current 
requirement  contained  in  section  3(f)(2) 
of  Pub.  L.  100-237,  as  amended  by 
section  1773(d)  of  Pub.  L.  101-624. 
which  mandates  the  annual  collection 
of  commodity  acceptability  information. 
Since  the  comments  received  support 
these  provisions,  proposed  revisions  to 
sections  250.13(k)(2),  250.13(k)(3).  and 
250.24(d)(1)  are  retained  in  this  final 
rule. 

Inventory  Report  Requirements 

The  proposed  rule  would  amend 
section  250.17(a)  to  require  semiannual, 
instead  of  monthly,  submissions  of  form 
FCS— 155,  the  Inventory  Management 
Register,  and  describes  the  function  of 
this  form,  which  is  to  report  information 
on  excessive  commodity  inventories. 
The  proposed  rule  would  also  allow 
FCS  to  require  more  frequent  reporting, 
if  necessary  to  maintain  program 
accountability,  or  less  frequent 
reporting,  if  sufficient  to  meet  program 
needs.  The  language  of  section  251.10(d) 
would  be  modified  by  the  proposed  rule 
to  refer  to  the  revised  inventory 
reporting  requirements  in  section 
250.17(a),  and  to  require  submission  of 
household  participation  data  for  TEFAP 
utilizing  form  FCS-155  at  the  same 
frequency  that  inventory  information  is 
reported.  Under  the  proposed  rule,  this 
section  would  also  be  revised  to  delete 
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reference  to  a  list  of  individual  food 
orders  received  for  each  food  item 
delivered  (the  function  of  the  FCS- 
155  A,  which  has  been  determined  to  be 
unnecessary).  The  three  respondents 
which  commented  on  these  provisions 
supported  the  proposed  revisions.  Thus, 
the  proposed  amendments  to  sections 
250.17  and  251.10  relative  to  the 
submission  of  FCS  Form  FCS-155  are 
retained  in  this  final  rule. 

Monitoring  Review  Requirements 

The  proposed  rule  would  revise 
section  250.19(b)  to  require  State 
agencies  to  conduct  on-site  reviews  of 
charitable  institutions,  nonprofit 
summer  camps  for  children,  and  the 
food  service  management  companies 
imder  contract  with  them,  at  a 
minimimi:  (1)  Whenever  the  State 
agency  identifies  actual  or  probable 
deficiencies  in  program  administration 
through  audits,  investigations  of 
complaints,  reports  submitted  by 
recipient  agencies,  or  any  other 
information  available  to  the  State 
agency,  which,  at  the  discretion  of  the 
State  agency,  warrants  an  on-site 
review;  or,  (2)  at  the  request  of  FCS.  The 
comments  received  supported  this 
proposaL  Hence,  the  revisions  to  this 
section  are  retained  in  this  final  rule  as 
proposed. 

FDPIR  State  Plan 

Section  253.5(a),  as  amended  by  the 
proposed  rule,  vrould  make  the  n)PIR 
State  plan  permanent,  with  amendments 
added  as  changes  in  State  agency 
administration  or  management  of  the 
program,  as  described  in  the  plan,  are 
made,  or  at  the  request  of  FCS. 
Coounenters  supported  this  proposal. 
Therefore,  the  proposed  revision  to 
section  253.5(a)  remains  unchanged  in 
this  final  rule. 

TEFAP  SUte  Plan 

One  comment  was  received  proposing 
that  the  TEFAP  State  plan  be  made 
permanent  However,  as  stated  in  the 
preamble  of  the  proposed  rule,  section 
871(b)  of  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996,  Pub.  L  104-193,  amended 
section  202A  of  the  Emergency  Food 
Assistance  Act  of  1983,  Pub.  L.  9&-8,  to 
require  State  agencies  to  submit  a 
TEFAP  State  plan  every  four  years,  with 
amendments  submitted  as  necessary. 
This  requirement,  which  will  be 
codified  in  a  future  rule,  became 
effective  with  the  enactment  of  Pub.  L. 
104-193  on  August  22, 1996.  Given  the 
requirements  contained  in  the 
legislation,  the  Department  does  not 
have  the  authority  the  make  TEFAP 
State  plans  permanent 


Application  for  Federal  Assistance 

The  proposed  rule  would  amend 
section  253.9(c)  to  reflect  the  current 
form,  i.e..  SF-424,  which  Indian  Tribal 
Organizations  (ITOs)  must  submit  to 
receive  Federal  administrative  funds  on 
an  aimual  basis  instead  of  form  AD-623. 
This  section  would  also  be  amended  to 
delete  the  statement  encouraging  ITOs 
which  act  as  State  agencies  to  first  • 
submit  applications  for  Federal 
administrative  funds  through  the  State 
clearinghouse  since  the  Department 
does  not  believe  that  this  statement  is  in 
the  spirit  of  the  "Govemment-to- 
Govemment  Relations  with  Native 
American  Tribal  Governments" 
Presidential  directive  which  was  issued 
on  April  29, 1994  and  published  in  the 
Federal  Register  on  May  4,  1994  (59  FR 
22951).  No  conunents  were  received 
concerning  these  provisions.  Therefore, 
the  [Hnposed  revisions  to  section 
253.9(c)  are  retained  in  this  final  rule. 

Technical  Changes 

A  number  of  technical  changes  to 
regulatory  provisions  were  proposed  in 
the  proposed  rule.  Since  no  comments 
were  received  on  any  of  these  changes, 
they  are  included  in  this  final  rule 
without  mfldification. 

UstofSu^ects 

7  CFR  Part  250 

Aged,  Agricultural  commodities. 
Business  and  industry,  Food  assistance 
programs,  Food  donations.  Food 
processing.  Grant  programs — social 
programs,  Indians,  Infants  and  children. 
Price  support  programs.  Reporting  and 
recordkeeping  requirements,  School 
breakfast  and  lunch  programs.  Surplus 
agricultural  commodities. 

7  CFR  Part  251 

Aged,  Agricultinal  commodities, 
Business  and  industry.  Food  assistance 
programs.  Food  donations,  Grant 
programs — social  programs,  Indians, 
In^ts  and  children.  Price  support 
programs,  Reporting  and  recordkeeping 
requirements.  School  break&st  and 
lunch  programs.  Surplus  agricultural 
commodities. 

7  CFH  Part  253 

Administrative  practice  and 
procedure.  Food  assistance  programs, 
Grant  programs.  Social  programs, 
Indiana,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

Accordingly,  7  CFR  parts  250,  251, 
and  253  are  amended  as  follows: 


PART  250r-OONATION  OF  FOODS 
FOR  USE  IN  THE  UNITED  STATES.  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Aotiiority:  5  U.S.C  301;  7  U.S.C  612c, 
612c  note,  1431, 1431b,  1431e,  1431  note, 
1446a-l,  1859,  2014.  2025;  15  U.S.C  713c: 
22  U.S.C  1922:  42  U.S.C  1751, 1755, 1758. 
1760, 1761, 1762a,  1766.  3030a,  5179,  5180.  . 

2.  Section  250.3  is  amended  by 
adding  a  definition  of  Stomge  facility,  in 
alphabetical  order,  to  read  as  follows: 

1250  J    Definitions. 

•  •        •        •        * 

Storage  facility  means  an  operation 
that  provides  warehousing  services,  or 
provides  both  warehousing  and  delivery 
services. 

•  ,     •        •        •        * 

H  290.3. 250.40. 25a41. 25a42, 250.41^ 
250.49    [Amendadl 

3.  In  §  25fl.3,  in  the  definition  of  Food 
serrice  management  company,  and  in 
§§250.40(a)(4).  250.41(a)(3),  250.42(a), 
250.48(a)(1),  and  250.49(a),  the  citation 
"250.12(c)"  is  removed  wherever  it 
appears,  and  the  citation  "250.12(d)"  is 
added  in  its  place. 

4.  In  §250.12:  ' 

a.  The  third  and  fourth  sentences  of 
paragraph  (a)  are  revised; 

b.  The  undesignated  text  following 
paragraph  (bK4)  is  removed; 

c.  Paragraphs  (c),  (d).  and  (e)  are 
redesignated  as  paragraphs  (d).  (e).  and 
(f),  and  a  new  paragraph  (c)  is  added; 
and 

d.  Newly  redesignated  paragraphs  (d) 
and  (e)  are  revised. 

The  revisions  and  addition  read  as 
follows: 

§250.12    Agr— wants  and  contracts. 

(a)  Agreements  with  Department. 
•  '  •  The  agreements  shall  be 
considered  permanent,  with 
amendments  initiated  by  distributing 
agencies,  or  submitted  by  them  at  the 
Department's  request  all  of  which  shall 
be  subject  to  approval  by  the 
Departinent.  In  addition,  agreements 
between  the  Department  and  State 
Agencies  on  Agi^g  that  elect  to  receive 
cuh  in  lieu  of  commodities  shall  also  be 
considered  permanent,  with 
amendments  initiated  by  these  agencies 
or  submitted  by  them  at  the 
Department's  request,  all  of  which 
amendments  shall  be  subject  to 
approval  by  the  Department  . 
***** 

(c)  Duration  of  distrUniting  agency 
agreements. — (1)  Recipient  agencies. 
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Distributing  agency  agreements  with 
recipient  agencies  sliall  be  considered 
permanent,  with  amendments  to  be 
made  as  necessary.  Distributing  agencies 
shall  ensure  that  recipient  agencies 
provide,  on  a  timely  basis,  by 
amendment  to  the  agreement,  any 
changed  information,  including,  but  not 
limited  to,  any  changes  resulting  from 
amendments  to  Federal  regulatory 
requirements  and  policy  and  changes  in 
site  locations,  and  number  of  meals  or 
needy  persons  to  be  served. 

(2)  Subdistributing  agencies,  earners, 
and  other  entities.  Distributing  agency 
agreements  with  subdistributing 
agencies  (as  defined  in  §  250.3)  that  are 
not  recipient  agencies,  carriers,  and 
other  entities  shall  be  in  effect  for  not 
longer  than  one  year,  and  shall  provide 
that  they  may  be  extended  at  the  option 
of  both  parties  for  two  additional  one- 
year  periods.  The  party  contracting  with 
the  distributing  agency  shall  update  all 
pertinent  information  and  demonstrate 
that  all  donated  food  received  during 
the  period  of  the  previous  agreement 
has  oeen  accouinted  for,  bellne  an 
agreement  is  extended. 

(3)  Termination  of  agreements. 
Agreements  may  be  terminated  for  cause 
by  either  party  upon  30  days  notice. 

(d)  Food  service  management 
company  contracts.  Food  service 
management  companies  may  be 
emplo)red  to  conduct  the  food  service 
operations  of  nonprofit  summer  camps 
for  children,  charitable  institutions, 
nutrition  programs  for  the  elderly, 
schools,  nonresidential  child  care 
institutions,  and  service  institutions. 
When  a  food  service  management 
company  is  employed  to  provide  such 
services,  the  recipient  agency  shall  enter 
into  a  written  contract  with  the  food 
service  management  company.  The 
contract  shall  expressly  provide  that  any 
donated  foods  received  by  the  recipient 
agency  and  made  available  to  the  food 
service  management  company  shall  be 
utilized  solely  for  the  purpose  of 
{noviding  benefits  for  the  employing 
agency's  food  service  operation,  and  it 
shall  be  the  responsibility  of  the 
recipient  agency  to  demonstrate  that  the 
full  value  of  all  donated  foods  is  used 
solely  for  the  benefit  of  the  recipient 
agency.  All  food  service  management 
companies  shall  be  subject  to  review  by 
the  distributing  agency  for  compliance 
with  contractual  requirements,  in 
accordance  with  §  250.19(b)(1).  In  the 
case  of  nonprofit  simmier  camps  for 
childraa,  charitable  in8tit\itions,  and 
nutrition  programs  for  the  elderly,  the 
contract  shall  be  in  effect  for  no  longer 
than  one  year,  and  may  provide  that  it 
be  extended  at  the  option  of  both  pcutias 
for  not  more  than  four  additional  one- 


year  periods.  Contracts  shall  provide 
that  they  may  be  terminated  for  cause  by 
either  party  upon  30  days  notice.  Prior 
to  extension  of  the  contract,  the 
nonprofit  summer  camp  for  children, 
charitable  institution,  or  nutrition 
program  for  the  elderly  shall  update  all 
pertinent  information  and  demonstrate 
that  all  donated  food  received  during 
the  previous  contract  period  has  been 
.accounted  for. 

(e)  Storage  facility  contracts.  When 
contracting  for  storage  focilities, 
distributing  agencies  and 
subdistributing  agencies  shall  enter  into 
a  Mrritten  contract,  in  accordance  with 
§  250.14(d). 
•        •        •        •        * 

5.  In  §250.13: 

a.  Paragraph  (kK2)  is  amended  by 
removing  the  words  "the  Summer  Food 
Service  Program",  "charitable 
institutions,  simuner  camps."  and  ", 
and  the  Emergency  Food  Assistance 
Program",  and  by  adding  the  word 
"and"  beforethe  words  "the  Food 
Distribution  Program  on  Indian 
Reservations";  and 

b.  Paragraph  (k)(3)  is  revised  to  read 
as  follows: 

S  2S0.13    DIatrltNilion  and  control  of 
foods.  ^ 


w  •  • 

(3)  Time^Tunes  for  submission. 
Distributing  agencies  shall  submit 
commodity  acceptability  reports  to  the 
appropriate  FCSRO  by  April  30th  of 
each  year  on  form  FCS-663. 

6.  In  §250.14: 

a.  The  introductory  text  of  paragraph 
(d)  is  amended  by  removing  the  first 
three  sentences,  and  adding  two  new 
sentences  in  their  place; 

b.  Paragraph  (d)(1)  is  amended  by 
removing  the  reference  to  "paragraph 
(a)"  and  adding  in  its  place  a  reference 
to  "paragraph  (b)";  and 

c.  Paragraph  (e)  is  amended  by 
iremoving  the  citation  "§  250.14(b)"  in 
the  first  sentence,  and  adding  in  its 
place  a  reference  to  "paragraph  (c)  of 
this  iection":  and  by  removing  the 
reference  to  "paragraph  (e)"  in  the 
fourth  sentence,  and  adding  in  its  place 
a  reference  to  "paragraph  (f)". 

The  additions  read  as  follows: 


{2sai4   Warehousing,  dtotrlbution 
of  donated  foods. 


(d)  Contracts.  When  contracting  for 
storage  facilities,  distributing  agencies 
and  subdistributing  agencies  shall  enter 
into  written  contracts  to  be  effective  for 
no  longer  than  five  years,  including 
option  years  extending  a  contract 
Before  the  exercise  of  option  yean,  the 


storage  facility  shall  update  all  pertinent 
information  and  demonstrate  that  all 
donated  foods  received  diuing  the 
previous  contract  period  have  been 
accounted  for.  *  *  * 

•  •        •        • '       • 

7.  Section  250.17  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1250.17    Reports. 

(a)  Inventory  reports  and  receipt  of 
donated  foods.  Distributing  agencies 
shall  complete  and  submit  to  the  FCSRO 
semiannual  reports  regarding  excessive 
inventories  (as  defined  in  §  250.14(f))  of 
donated  foods,  utilizing  form  FCS-155, 
the  Inventory  Management  Register, 
except  that  distributing  agencies  shall 
submit  monthly  inventory  information 
on  form  FCS-152,  for  the  Food 
Distribution  Program  on  Indian 
Reservations,  and  on  form  PCS-153,  for 
the  Commodity  Supplemental  Food 
Program.  FCS  may  require  the  use  of 
other  reporting  formats.  FCS  may  also 
require  that  form  FCS-155  be  submitted 
more  frequentiy  than  semiannually  if 
necessary  to  nmintAiii  program 
accountability,  and  that  any  inventory 
report  be  submitted  less  frequentiy  if 
sudEBcient  to  meet  program  needs. 
Reports  shall  be  submitted  not  later  than 
30  calendar  days  after  the  last  month  in 
the  reporting  period  as  established  by 
FCS. 

•  •        •        •        • 

8.  In  §250.19: 

a.  Paragraph  (b)(l)(i)  is  revised; 

b.  Paragraphs  (b)(lKii).  (b)(l)(iii).  and 
(b)(lHiv)  are  redesignated  as  paragraphs 
(bKl)(iu),  (b)(l)(iv).  and  (b)(l)(v). 
respectively; 

c.  A  new  paragraph  (bXlXii)  is  added; 
and 

d.  Newly  redesignated  paragraph 
(b)(l)(v)  is  revised. 

The  revisfons  and  addition  read  as 
follows: 

f«ai9    Reviews. 

•  •        •        •        • 

(b)  Responsibilities  of  distributing 
agencies, 

(i)  An  on-site  review  of  all  nutrition 
programs  for  the  elderly  under 
agreement  in  accordance  with 
§  250.12(b),  at  least  once  every  four  ~ 
years,  with  not  fewrer  than  25  percent  of 
these  programs  being  reviewed  each 
year.  These  reviews  shall  also  include 
on-site  reviews  of  the  storage  fedlities 
of  sites  receiving  donated  foods  to 
ensure  compliance  %vith  §  250.14(b);  - 

(ii)  An  on-site  review  of  all  charitable 
institutions  and  nonprofit  sunmier 
camps  for  children  under  agreement  in 
accordance  with  §  250.12(b),  and  the 
food  sovice  management  companies 
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under  contract  widi  these  recipient 
agencies  in  accordance  with  §  250.12(d), 
at  a  TT'iniriniim,  whenever  the 
distributing  agency  identifies  actual  or 
probable  deficiencies  in  program 
administration,  including  compliance 
with  civil  rights  provisions,  through 
audits,  investigations  of  complaints, 
reports  submitted  by  recipient  agencies, 
or  any  other  information  available  to  the 
State  agency  which,  at  the  discretion  of 
the  State  agency,  warrants  an  on-site 
review,  or  at  the  request  of  FCS; 

(v)  A  biennial  review  of  all  food 
service  management  companies  under 
contract  with  recipient  agencies  in 
accordance  with  §  250.12(d),  except 

that: 

(A)  Food  service  management 
companies  under  contract  with 
charitable  institutions  and  nonprofit 
summer  camps  for  children  shall  be 
reviewed  in  accordance  with  paragraph 
(b)(l)(ii)  of  this  section;  and, 

(B)  Food  service  management 
companies  imder  contract  with  schools 
participating  in  the  National  School 
Lunch  Program  or  commodity  schools 
under  part  210  of  this  chapter,  or  with 
schools  participating  in  the  School 
Breakfest  Program  under  part  220  of  this 
chapter,  shall  be  reviewed  in 
accordance  with  the  provisions  set  forth 
in  parts  210  and  220. 

•        •        •        •        • 

§260.24    [Amandad] 

9.  In  §  250.24.  paragraph  (dJlD  is 
amended  by  removing  the  word  "semi- 
annual". 

PART  251— THE  EMERGENCY  FOOD 
ASSISTANCE  PROGRAM 

1.  The  authority  citation  for  part  251 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C  7501-7516. 

2.  Section  251.2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

1251.2    Adminislratlon. 

(c)  Each  State  agency  that  distributes 
donated  foods  to  emergency  fiseding 
organizations  or  receives  payments  for 
storage  and  distribution  costs  in 
accordance  with  §  251.8  shall  perform 
those  functions  pursuant  to  an 
agreement  entered  into  with  the 
Department  This  agreement  shall  be 
considered  permanent,  with 
amendments  initiated  by  distributing 
agencies,  or  submitted  by  them  at  the 
Department's  request,  all  of  which  shall 
be  subject  to  approval  by  the 
Department.  Such  State  agencies  shall 
enter  into  a  written  agreement  with 
eligible  emergency  feeding 


organizations.  This  agreement  shall 
provide  that  emergency  feeding 
organizations  agree  to  operate  the 
program  in  accordance  with  the 
requirements  of  this  part,  and,  as 
applicable,  part  250  of  this  chapter.  The 
agreement  shall  be  considered 
permanent,  with  amendments  to  be 
made  as  necessary.  State  agencies  shall 
ensure  that  emergency  feeding 
organizatioBS  provide,  on  a  timely  basis, 
by  amendment  to  the  agreement,  any 
information  on  changes  in  program 
administration,  including,  but  not 
limited  to,  any  changes  resulting  from 
amendments  to  Federal  regulations  or 
policy. 
3.  In  §251.10: 

a.  Paragraph  (a)(1)  is  amended  by 
removing  the  citation  "§  250.6(r)",  and 
adding  in  its  place  the  citation 
"§250.16"; 

b.  Paragraph  (d)(2)  is  revised  to  read 
as  follows;  and 

c.  Paragraph  (d)(3)  is  removed. 


administration  or  management  of  the 
program,  as  described  in  the  plan,  are 
made,  or  at  the  request  of  FCS.  ' 


f2S1.10 


provisions.- 


•  «  * 


3.  Section  253.9  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

1253.9    Administrative  funds  for  Stale 


(d) Reports.*  *  • 

(2)  Each  State  agency  shall  complete 
and  submit  to  the  FCSRO  reports  to 
ensure  that  excessive  inventories  of 
donated  foods  are  not  maintained,  in 
accordance  with  the  requirements  of 
§  250.17(a)  of  this  chapter.  Such  reports 
shall  also  include  the  total  number  of 
households  served  in  the  State  since  the 
previous  report  submittal,  based  upon 
current  information  received  from 
emergency  feeding  organizations. 
•        •        •        •        • 

PART  253-ADMINISTRATION  OF  THE 
FOOD  DISTRIBUTION  PROGRAM  FOR 
HOUSEHOLDS  ON  INDIAN 
RESERVATIONS 

1.  The  authority  citation  for  part  253 
continues  to  read  as  follows: 

Authority:  91  Stat  958  (7  U.S.C  2011- 
2027),  unless  otherwise  noted. 

2.  Section  253.5  is  amended  by 
removing  the  first  two  sentences  of  the 
introductory  text  of  paragraph  (a)(1)  and 
adding,  in  their  place,  thSree  new 
sentences  to  read  as  follows: 

1253.5    State  agency  requirements. 

(a)  Plan  of  operation.  (1)  The  State 
agency  that  assumes  responsibility  for 
the  Food  Distribution  Program  shall 
submit  a  plan  of  operation  for  approval 
by  FCS.  Approval  of  the  plan  shidl  be 
a  prerequisite  to  the  donation  of 
commodities  available  for  use  by 
households  under  §  253.9.  The 
approved  plan  shall  be  considered 
permanent  with  amendments  to  be 
added  as  changes  in  State  agency 


(c)  Application  for  funds.  (1)  Any 
State  agency  administering  a  Food 
Distribution  Program  that  desires  to 
receive  administrative  funds  under  this 
section  shall  submit  form  SF-424, 
"Application  for  Federal  Assistance,"  to 
the  appropriate  FCS  Regional  Office  at 
least  three  months  prior  to  the 
beginning  of  a  Federal  fiscal  year.  The 
application  shall  include  budget 
information,  reflecting  by  category  of 
expenditure  the  State  agency's  bwt 
estimate  of  the  total  amovmt  to  be 
expended  in  the  administration  of  the 
program  during  the  fiscal  year.  FCS  may 
require  that  detailed  information  be 
submitted  by  the  State  agency  to 
support  or  explain  the  total  estimated 
amounts  shown  for  each  budget  cost 
category.  As  required  by  7  CFR  part 
3015,  Subpart  V,  agencies  of  State 
govenunent  shall  submit  the  application 
for  Federal  assistance  to  the  State 
clearinghouse  before  submitting  it  to  the 
FCSRO.  rrOs  shall  not  be  subject  to  this 
requirement 
•        •        •        •        • 

Dated:  October  2, 1997. 
Yvette  S.  Jackaon. 
Acting  Administrator. 
(FR  Doc.  97-27310  Rled  10-15-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Ssrvic* 

7CFR  Part  1220 

Soybean  Pronnrtlon  and  Raeaarch; 
Rules  arid  Regulations 

CFR  Correction 

In  title  7  of  the  Code  of  Federal 
Regulations,  parts  1200  to  1499,  revised 
as  of  January  1, 1997,  on  page  130, 
§  1220.315  should  be  removed. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HaaWi  biapaction 
Service 

9CFRPart«7 
[Doctot  Na  97-032-1] 

Commuted  Traveltime  Periods: 
Overtime  Services  Relating  to  Imports 
and  Exports 

AQOICY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of 
Veterinary  Swvices  by  rhanging  the 
commuted  traveltime  allowance  for 
travel  between  Champlain.  NY,  and 
Highgate.  VT.  Commuted  traveltime 
allowances  are  the  periods  of  time 
required  for  Veterinary  Services 
employees  to  travel  from  their  dispatch 
points  and  return  there  from  the  places 
where  they  perform  Sunday,  holiday,  or 
other  overtime  duty.  The  Government 
charges  a  fee  for  certain  overtime 
services  provided  by  Veterinary 
Services  employees  and.  under  certain 
drcumstaiyns,  the  fee  may  include  the 
cost  of  commuted  traveltime.  This 
action  is  necessary  to  inform  the  pubUc 
of  commuted  traveltime  for  thi* 
location. 

EFf  EcnVE  DATE:  October  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Louise  Rakestraw  Lothery.  Director, 
Resource  Management  Support,  VS, 
APHIS,  suite  3B08. 4700  River  Road 
Unit  44.  Riverdale.  MD  20737-1231. 
(301)  734-7517;  or  e-mail: 
llothery@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR,  chapter  I, 
subchapter  D,  and  7  C3TI,  chapter  III, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
animals,  animal  products,  plants,  plant 
products,  or  other  conunodities 
intended  for  imi>ortation  into,  or  - 
exportation  from,  the  United  States. 
When  these  services  must  be  provided 
by  an  employee  of  Veterinary  Services 
(VS)  on  a  Sunday  or  holiday,  or  at  any 
other  time  outside  the  VS  employee's 
regular  duty  hours,  the  Government 


charges  a  fee  for  the  awvices  in 
accordance  with  9  CFR  part  97.  Under 
circumstances  described  in  §  97.1(a). 
this  fee  may  include  the  cost  o§ 
commuted  traveltime.  Section  97.2 
contains  administrative  instructions 
prescribing  commuted  traveltime 
allowances,  which  reflect,  as  nearly  as 
practicable,  the  periods  of  time  required 
for  VS  onployees  to  travel  from  their 
dispatch  points  and  retiun  there  from 
the  places  where  they  perform  Sunday, 
holiday,  and  other  overtime  duty. 

We  are  amending  §  97.2  of  the 
regulations  by  rhanging  the  commuted 
traveltime  allowances  for  travel  between 
Champlain,  NY,  and  Highgate,  VT.  The 
amendment  is  set  forth  in  the  rule 
portion  of  this  dociunent.  This  action  is 
necessary  to  inform  the  pubUc  of  the 
commuted  traveltime  between  the 
dispatch  and  service  locations. 

ECbctiTeDate 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  fects 
within  the  knowledge  of  the  Department 
of  Agricultiire.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  iHt>visions  in 
5  U.S.C  553,  we  find  upon  good  cause 
that  prior  notice  and  other  public 
procedure  with  respect  to  this  ride  are 
impracticable  and  unnecessary:  we  also 
find  good  cause  for  making  this  rule 
eSactlve  less  than  30  days  after 
publication  of  this  docimient  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

The  niunber  of  requests  for  overtime 
services  of  a  VS  employee  at  the 
locations  affected  by  our  rule  represents 
an  insignificant  portion  of  the  to^tel 
number  of  requests  for  these  services  i^ 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  m 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
executive  Order  12372.  which  reqtiires 
i.itergovemmental  consultation  %vith 
Sute  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  intended  to 
have  a  preemptive  efiiect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
poUcies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  appUcation  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501 
etseg.). 

List  of  Sni^ifMrts  in  9  CFR  Part  97 

Exports.  Government  employees, 
Imp>orts.  Livestock.  Poultry  and  poultry 
products.  Travel  and  transportation 
expenses. 

Accordingly,  9  CFR  part  97  is 
amended  as  follows: 

PART  97— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2260;  49  U.S.C  1741; 
7  cant  2.22,  2.80.  and  371.2(d). 

2.  Section  97.2  is  amended  in  the 
table,  imder  New  York,  by  revising  the 
following  entry  to  read  as  follows: 

f87.2    Administrative  Instructions 
prescribing  commutKi  treveMma. 


•*    "^r.*^ 
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Locations  covered 


Commuted  Traveltime  Allowances 

(In  hours) 


Served  trom 


iMtetropotitan  area 
WMNn  OuWde 


NewYortc 


Champlain 


Highgate.  VT 


Dbne  in  Washington,  DC,  this  9th  day  of 
October  1997. 
OiJgA.Eaed. 

Acting  AdmirdHrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  97-27426  Filed  10-15-97;  8:45  ami 
■UMO  COOC  M1S-34-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  213 

[Regulation  M;  Docket  Noa.  R-0802,  R- 
0862,  and  R-0961] 

Conaumer  Leaaing;  Delay  of 
Compliance  Date;  Correction 

AOBICy:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  delay  of  compliance 
date;  correction.  '  y.'- '  * 


SUMMARY:  This  docimient  corrects  the 
preamble  to  the  document  published  in 
the  Federal  Register  on  September  30, 
1997  (62  FR  51006),  regarding  the  delay 
of  the  mandatory  compliance  date  for 
Regulation  M,  which  implements  the 
Consumer  Leasing  Act.  This  correction 
clarifies  that  the  delay  of  the  mandatory 
compliance  date  for  the  revised 
legxilation  applies  not  only  to  the  final 
nde  published  in  the  Federal  Register 
in  October  1996.  but  also  to  an 
amendment  published  on  April  1. 1997 
(62  FR  15364),  and  the  official  staff 
commentary  published  on  April  4, 1997 
(62  FR  16053). 

DATES:  The  date  for  mandatory 
compliance  with  the  final  rule 
published  on  October  7. 1996  (61  FR 
52246),  an  amendment  published  on 
April  1. 1997  (62  FR  15364),  and  the 
official  staff  cemmentary  published  on 
April  4.  1997  (62  FR  16053),  is  delayed 
until  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kyung  H.  Cho-Miller  or  Obrea  O. 
Poindexter,  Staff  Attorneys.  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551, 


at  (202)  452-2412  or  452-3667.  For 
users  of  Telecommunications  Devices 
for  the  Deaf  (TDDs),  please  contact 
Diane  Jenkins  at  (202)  452-3544. 

CorTection 

In  the  Board  document  for  Docket  R- 
0892  published  on  September  30,  1997, 
beginning  on  page  51006  in  the  Federal 
Register,  the  Dates  section  is  corrected 
to  read: 

Dates:  The  date  for  mandatory  compliance 
with  the  final  rule  published  on  October  7, 
1996  (61  FTl  52246),  an  amendment 
published  on  April  1. 1997  (62  FR  15364), 
and  the  officii  staff  commentary  publiahed 
on  April  4, 1997  (62  FR  16053),  is  delayed 
until  January  1, 1998. 

By  order  of  the  Board  of  Governors  of  the 
Fedeial  Reserve  System,  acting  through  the 
Secretaiy  of  the  Board  under  dele||ated 
authority.  October  8. 1997. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  97-27276  Filed  10-15-97;  8:45  am) 
BOllNQ  coos  MIO^-^ 


DEPARTM0IT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatration 

14  CFR  Part  23 

(Docket  No.  130CE.  Special  Conditien  2»- 
ACE-«8] 

Special  Condttiona;  Balliatic  Recovery 
Systoma  Cirrua  SR-20  Installation 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  special  conditions. 

StiMMARY:  These  special  conditions  are 
being  issued  to  become  part  of  the  type 
certification  basis  for  the  Ballistic 
Recovery  Systems,  Inc.,  (BRS)  parachute 
recovery  system  installed  in  the  Cirrus 
SR-20  Model  airplane.  This  system  is 
referred  to  as  the  General  Aviation 
Recovery  Device  (CARD).  Airplanes 
modified  to  use  this  system  will 
incorporate  novel  or  imusual  design 
features  for  which  the  applicable 


airworthinlMs  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards.  These  special  conditions 
contain  the  additional  airworthiness 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  the  original 
certification  basis  for  these  airplanes. 
EFFECTIVE  DATE:  November  17, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lowell  Foster,  Aerospace  Engineer. 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City.  Missouri  64106;  telephone 
(816)  426-5668. 

SUPPLEMENTARY  information: 
Background 

On  March  7. 1996,  Cirrus  Design, 
4515  Taylor  Circle,  Duluth.  MN  55811. 
filed  an  application  for  a  type  certificate 
(TC).  Included  in  this  TC  application 
was  the  provision  to  install  the  BRS 
CARD  parachute  recovery  system  as 
standard  equipment  on  each  Cirrus 
Model  SR-20  airplane.  The  parachute 
recovery  system  is  intended  to  recover 
an  airplane  in  emergency  situations 
such  as  mid-air  collision,  loss  of  engine 
power,  loss  of  airplane  control,  severe 
structural  failure,  pilot  disorientation,  or 
pilot  incapacitation  with  a  passenger  on 
board.  The  GARD  system,  which  is  only 
used  as  a  last  resort,  is  intended  to 
prevent  serious  injuries  to  the  airplane 
^cupants  by  partK:huting  the  airplane 
to  the  groimd.- 
The  parachute  recovery  system 
-    consists  of  a  parachute  packed  in  a 
canister  mounted  on  the  airframe.  A 
solid  propellent  rocket  motor  deplojrs 
the  canopy  and  is  located  on  the  side  of 
the  canister.  A  door  positioned  al>ove 
the  canister  seals  the  canister,  parachute 
canopy,  and  rocket  motor  from  the 
elements  and  provides  free  exit  when 
the  canopy  is  deployed.  The  system  is 
deployed  by  a  mechanical  pidl  handle 
moimted  so'  that  the  pilot  and  passenger 
can  reach  it.  At  least  two  separate  and 
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independent  actions  are  required  to 
deploy  the  system. 

A  multi-cable  bridle  attaches  the 
canopy  bridle  to  the  airplane  primary 
structure.  The  cable  lengths  are  sized  to 
provide  the  best  airplane  touchdown 
attitude.  The  cables  are  routed  from  the 
parachute  canister  thru  the  fuselage  and 
run  externally  to  the  hiselage  attach 
points.  The  external  portion  of  these 
cables  are  covered  with  small  frangible 
birings. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Cirrus  Model  SR-20  is  as  follows:  14 
CFR  part  23.  efiisctive  February  1, 1965, 
including  Amendments  23-1  through 
23-47;  14  CFR  part  36,  effective 
December  1.  1969,  including 
Amendments  36-1  through  the 
amendment  in  effiact  at  the  time  of  U.S. 
certification;  Equivalent  Level  of  Safety 
Findings;  Exemptions  approved  by  the 
FAA  (14  CFR  part  11,  §  11.27;  Section 
611(b)  of  the  FAA  Action  of  1958  (49 
U.S.C  44715):  and  the  special 
conditions  adopted  by  this  rulemaking 
action. 

Discnaeion 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  14  CFR  part  21.  $  21.16 
do  not  contain  adequate  or  appropriate 
safety  standards  because  of  the  novel 
and  unusiial  design  features  of  the 
airplane  modification.  Special 
conditions,  as  appropriate,  are  issued 
after  public  notice  in  accordance  with 
§  11.49  (as  amended  September  25. 
1989),  as  required  by  §§  11.28  and 
11.29(b).  The  special  conditions  become 
part  of  the  type  certification  basis,  as 
provided  by  §  21.17(a)(2). 

The  installation  of  parachute  recovery 
systems  in  14  CFR  part  23  airplanes  was 
not  envisioned  when  the  certification 
basis  for  these  airplanes  was 
established.  In  addition,  the 
Administiator  has  determined  that 
current  regulations  do  not  contain       ^ 
adequate  or  appropriate  safety  standards 
for  a  parachute  recovery  system; 
therefore,  this  system  is  considered  a 
novel  and  unusual  design  feature.  The 
flight  test  demonstration  requirements 
will  ensure  that  the  parachute  recovery 
system  will  perform  its  intended 
function  without  exceeding  its  strength 
capabilities.  Demonstrations  will  be 
raquired  to  show  that  the  parachute  will 
deploy  in  specified  flight  conditions. 
Hiese  conditions  are  a  minimnin  of 
maneuvering  speed,  Vo  or  higher,  and 
deplojrment  during  a  one-turn  spin 


entry.  If  the  airplane  does  not  depart , 
the  condition  is  the  maneuver  that 
results  from  pro-spin  control  inputs 
held  for  one  turn,  or  three  seconds, 
whichever  comes  first. 

Occupant  restraint  requirements  will 
ensure  that  the  airplane  is  equipped 
with  a  restraint  system  designed  to 
protect  the  occupants  from  injury 
during  parachute  deployment  and 
ground  impact.  Each  occupant  seat  must 
meet  the  requirements  of  14  CFR  part 
23,  §  23.562  as  part  of  the  original 
certification  basis. 

Requirements  for  parachute 
performance  will  ensure  all  of  the 
following:  (a)  The  parachute  complies 
with  the  applicable  section  of  TSO- 
C23c  (SAE  AS8015A)  at  the  mincimiim 
airplane  weights,  (b)  The  parachute 
deployment  loads  do  not  exceed  the 
structural  strength  of  the  airplane,  (c) 
The  system  will  provide  a  ground 
impact  that  does  not  result  in  serious 
injury  of  the  passengers,  (d)  The  system 
will  operate  in  adverse'weather 
conditions. 

The  requirements  for  the  functions 
and  operations  of  the  parachute 
recovery  system  will  ensure  all  of  the 
following:  (a)  There  is  no  fire  hazard 
associated  with  the  system,  (b)  The 
installation  of  this  system  allows  relief 
from  another  part  23  requirement,  spins. 
For  this  reason,  it  will  need  to  be 
operational  for  all  flights,  (c)  That  the 
system  will  work  in  all  weather 
conditions  that  the  airplane  is  approved 
to  operate  in,  including  the  IFR  and 
Icing  environments.  (dK  The  sequence  of 
arming  and  activating  the  system  %vill 
prevent  inadvertent  deployment,  (e)  The 
system  can  be  activated  from  either  the 
pilot's  or  the  copilot's  position  by 
various  sized  people,  (f)  The  system  will 
be  labeled  to  show  its  identification 
function  and  operating  limitations,  (g)  A 
warning  placard  wUl  be  located  on  the 
fuselage  near  the  rocket  motor  to  warn 
rescue  crews  of  the  ballistic  system,  (h) 
The  FAA-approved  flight  manual  will 
include  a  thorough  explanation  of 
system's  operation  and  limitations  as 
well  as  the  safe  deployment  envelope, 
(i)  The  occupants  are  protected  from 
serious  injury  after  touchdown  in 
adverse  weather. 

Requirements  for  protection  of  the 
parachute  recovery  system  will  ensure 
the  following:  the  system  is  protected 
from  deterioration  due  to  weathering, 
corrosion,  and  abrasion;  provisions  are 
made  to  provide  adequate  ventilation 
and  drainage  of  the  airplane  structure 
that  houses  the  parachute  canister. 

Requirements  for  a  system  inspection 
provision  will  ensure  that  adequate 
means  are  available  to  pennit 
examination  of  the  parachute  recovery 


system  components  and  that 
instructions  for  continued  airworthiness 
are  provided. 

Requirements  for  operating  ~ 
limitations  of  the  parachute  recovery 
system  will  ensure  that  the  system 
operating  limitations  and  deployment 
envelope  are  prescribed,  including 
inspection,  repacking,  and  replacing  the 
system's  parachute  deployment 
mechanism  at  approved  intervals. 

DJacnaaion  of  Comments 

Notice  of  Proposed  Special 
Conditions.  Notice  No.  23-ACE-88, 
Docket  No.  136CE  was  published  in  the 
Federal  Register  on  February  6,  19^7, 
and  the  comment  period  closed  March 
10, 1997.  Following  is  a  summary  of  the 
comments  received  and  a^esponse  to 
each  comment. 

Only  one  commenter  responded  to  the 
notice  and  that  was  Cirrus  Design.  They 
ofiiared  five  comments,  all  of  which  are 
addressed  below. 

1.  Coniment.  Paragraph  1(a).  Proposed 
Special  Condition,  Docket  No.  136CE, 
23— ACB-88  does  not  contain  provisions 
for  the  flight  test  demonstration  to  be 
conducted  on  an  aircraft  having  similar 
characteristics  as  was  accepted  for 
Docket  No.  118CE.  23-ACE-76.  Special 
Conditions:  Ballistic  Recovery  Systems. 
Modified  for  Small  General  Aviation 
Aircraft  Cirrus  proposes  to  modify  the 
current  language  of  1(a)  to  include:  "The 
system  may  be  demonstrated  on  an 
aircraft  having  similar  characteristics 
(such  as  conf^giuation,  weight,  and 
speed)  and  similar  installation."  The 
crucial  elements  here  are  the  mass 
distribution  of  the  aircraft  and  center  of 
gravity  (moment  of  inertia),  the  location 
of  the  riser  attachments  relative  to  the 
e.g.,  and  the  riser  configurations.  The 
flight  demonstration  is  conclusive  if 
these  elements  are  similar.  An  example 
of  this  situation  would  be  that  of 
demonstrating  the  operation  of  the 
recovery  system  in  a  development 
prototjrpe  aircraft  similar  to  that  of  the 
tjrpe  design  aircraft.  It  is  only  a  matter 
of  necessary  conformity  and  degree  of 
similarity.  The  allowance  for  "similar" 
aircraft  flight  demonstration  is  a  logical 
inclusion  and  will  require  a  case  by  case 
review.  This  provision  was  found 
acceptable  for  23-ACE-:76  and, 
therefore,  is  acceptable  for  any  STC 
installations.  A  "PC  application  should^ 
not,  by  law,  require  more  stringent 
conditions. 

FAA  Response.  The  special 
conditions  for  BRS  iiutallations  refnred 
to  by  Cirrus;  23-ACE-76,  Docket  No. 
118CE.  were  originally  intended  for 
airplanes  similar  to  the  Quicksilver  GT- 
500  and  tiiey  were  intended  for  general 
applicability  for  certificated  sm^ 
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airplanes.  The  Cirrus  special  conditions 
do  not  include  this  provision  because 
they  are  unique  to  the  model  SR-20.  On 
a  model  specific  special  condition, 
general  applicability  items  are  not 
appropriate.  This  does  not  imply  that 
minor  design  variations  in  the  model 
would  require  additional  testing. 
The  FAA  agrees  that  the  crucial 
elements  are  mass  distribution,  moment 
of  inertia,  riser  attachments  and 
configurations.  If  these  crucial  elements 
remain  essentially  constant  with  minor 
design  variation,  then  credit  for  CARD 
testing  should  apply  to  both  airplanes. 
This  issue  has  been  adequately 
addressed  in  this  preamble  and  no 
change  in  the  special  conditions  is 
necessary. 

2.  Conunent.  Paragraph  1(b)(2).  It  is 
recommended  that  item  1(b)(2)  be 
changed  to:  "maximum  alloMrable 
deployment  speed  with  Ig  normal 
load."  The  use  of  this  type  of  safety 
equipment  is  ih  its  infancy  and 
analytical  predictions  of  deployment 
dynamics  are  challenging.  Based  on 
this,  the  loads  used  in  the  design  phase 
are  estimations  based  on  the  best 
information  available.  The  actual  loads 
are  determined  during  flight  testing  and 
fix  the  m'^"""""  allowable  deployment 
speed  that  the  designed  structiire  can 
withstand.  A  requirement  for  a  system 
to  be  deployed  at  Vne  not  only  offers 
extreme  risk  within  a  development  and 
certification  program,  but  also  extends 
beyond  that  which  is  necessary  to  offer 
increased  safety  to  the  pilot  and 
passengers  for  the  portion  of  the  flight 
envel(^9e  reflecting  the  largest  numbers 
of  accidents. -This  equipment  is 
provided  to  give  the  pilot  an  additional 
option  for  recovery  in  a  critical 
situation.  The  deployment  envelope 
should  be  clearly  placarded;  beyond 
which  point  system  operation  is 
prohibited/not  recommended.  However, 
the  mere  presence  of  the  equipment 
does  offer  a  certain  increase  in  safety. 
This  option  to  the  pilot  should  not  be 
totally  withdrawn  because  of  the 
potential  inability  of  the  system  to  be 
deployed  at  V^e.  In  order  to  use  the 
CARD  system  for  the  spin  ELOS.  the 
system  need  only  be  safely  deployed  in 
a  spin  situation.  Deployments  at  any 
other  time  are  an  increase  in  safety 
above  that  which  is  required  by  FARs. 
This  requirement  also  significantiy 
affects  customer  value.  Not  all  aircraft 
[especially  high  performance]  can  offer 
this  equipment  with  V5ne  envelope 
capability  while  maintaining  an  overall 
aircraft  value/utility,  due  to  the  severe 
structural  requirements  (energy  as  the 
square  of  the  velocity).  Should  pilots  of 
these  aircraft  be  denied  the  use  of  this 
equipment  when  in  a  critical  low  speed 


situation?  As  a  final  note,  a  maximum 
deployment  speed  other  than  Vne  was 
foimd  to  be  acceptable  for  the  CARD 
150  program,  which  also  began  with  a 
Vne  requirement,  23-ACE-33,  Special 
Conditions:  Ballistic  Recovery  System, 
Inc.,  Modified  Cessna  150/A150  Series 
Airplanes  and  152/A152  Model 
Airplanes  to  Incorporate  the  GARD-150 
System. 

FAA  Response.  The  FAA  developed 
the  original  special  conditions  for  the 
Ballistic  Recovery  System  GARD-150 
System  based  on  what  was  believed  to 
be  appropriate  at  that  time.  Ideally,  it  is 
desirable  for  any  safety  device  to 
operate  over  the  entire  flight  envelope  of 
the  airplane  it  is  installed  in.  Based  on 
this  ideal,  the  original  special 
conditions  were  intended  to  cover 
operation  from  stall  to  Vne-  Prior  to  the 
Cessna  150  STC  installing  the  GARD- 
150,  the  typical  airplanes  that  installed 
a  ballistic  parachute  recovery  system 
cduld  use  the  system  over  the  entire 
flight  envelope  because  they  were  very 
li{^t,  low  performance  vehicles.  The 
Cirrus  SR-20  is  a  heavy,  high 
performance  airplane  by  comparison. 
There  are  challenging  technical  issues  to 
address  with  this  installation,  one  of 
them  is  the  maximum  demonstrated 
deployment  speed. 

Cirrus  is  in«talling  the  BRS  CARD 
system  not  only  for  general  safety 
improvements  but  also  for  relief  from 
the  spin  recovery  demonstrations 
required  by  part  23.  The  FAA  agrees 
with  Cirrus  that  a  requirement  for 
deployment  at  Vne  is  not  relative  to  a 
requirement  for  an  equivalent  safety 
finding  for  spin  recovery.  The  FAA, 
however,  disagrees  with  Cirrus's 
recommended  change  because  it  is  open 
ended,  allowing  any  speed  above  stall  to 
meet  the  special  condition. 

The  introduction  of  innovative  safety 
devices,  such  as  ballistic  parachute 
recovery  systems,  is  important  to  the 
FAA's  goal  of  reducing  fetal  accidents. 
For  this  reason,  the  FAA  met  with 
representatives  bom  Cirrus  to  discuss 
the  maximum  deployment 
demonstration  issue.  Cirrus'  concern,  as 
expressed  in  their  comments,  focuses  on 
the  risk  of  developing  the  system  that 
will  safely  deploy  throughout  most  of 
the  airplane's  speed  range.,  falling  just 
.  short  of  Vne  and,  hence,  not  receiving 
approval  to  install  the  system  in  their 
airplane.  Furthermore,  Cirrus  argues 
that  the  mese  presence  of  the  GARD 
system  offers  a  certain  increase  in 
'  safety;  therefore,  specifying  a  maximum 
deployment  speed  that  may  not  be 
achievable  risks  negating  the  GARD 
system,  installation.  This  action  would 
not  be  in  the  best  interest  of  safety. 


It  is  important  to  understand  that  this 
issue  does  not  concern  operational 
deployment  by  pilots  directly.  It 
addresses  the  deployment  tests  required 
by  this  special  condition  for 
certification.  The  test  airplane  used  for 
^e  GARD  system  deployments  must  be 
safely  used  for  multiple  deployments. 
This  means  that  the  airplane  must 
remain  airworthy  after  GARD  system 
deployment  so  that  the  parachute  can  be 
cut  away  and  the  airplane  safely  landed. 
In  operational  use,  the  airplane  does  not 
need  to  rmnain  airworthy  after 
parachute  deployment  because  it  is 
committed  to  returning  to  the  ground. 
Once  the  parachute  is  deployed  in 
operation,  the  airplane  is  going  to  the 
ground  and  probably  will  not  be  in  an 
airworthy  condition  after  the  landing. 
Moreover,  the  FAA  should  be  clear  that 
our  concern  is  that  of  occupant  safety. 
If  the  initial  opening  shock  of  the  GARD 
system  fails  parts  of  the  airframe,  that  is 
acceptable  as  long  as  the  occupants 
meet  the  safety  requirements  of  these 
special  conditions.  The  point  of  this 
discussion  is  that  an  acceptable 
openticmal  deployment  of  the  GARD 
system  may  not  be  acceptable  in  the 
flight  test  deployment  case  because  the 
airplane  could  sustain  serious  damage, 
preventing  the  completion  of  the  flight 
test  program. 

Aner  discussing  all  technical  points 
and  positions,  the  FAA  agreed  that  the 
appropriate  course  was  to  require  a 
maximum  deployment  speed  based  on 
the  equivalent  safety  finding.  The 
equivalent  safety  finding  provides  relief 
from  the  spin  recovery  demonstration 
requirements  of  §  23.221.  The  entry 
requirement  for  a  spin  is  a  stall; 
therefore,  the  FAA  determined  that  an 
acceptable  m^''^^'"*"'"  demonstrated 
deplo3rment  speed  for  the  GARD  system 
must  be  at  least  Vo,  the  maximum  speed 
at  which,  with  a  full  deflection  control 
input,  the  airplane  will  stall  before 
reaching  limit  load  on  the  airframe.  Iliis 
will  provide  adequate  margin  for  the 
safe  application  of  the  equivalent  safety 
finding  and  reduce  Cirrus'  concern  that 
their  GARD  system  installation  would 
not  be  approved.  The  FAA  also 
acknowledges  that  it  is  Cirrus'  goal  to 
push  the  GARD  system  deployment 
speed  as  high  as  possible  within 
practical  constraints. 

3.  Comment.  Paragraph  .3(b).  It  is 
suggested  that  this  paragraph  include 
"and  the  parachute  assembly." 

FAA  Response.  The  FAA  agrees  and 
will  incorporate  the  comment. 

4.  Comment.  Paragraph  4(b).  This 
paragraph  states  that  a  "system  fisilura 
must  be  shown  to  be  extraqiely 
improbable."  Previous  requirements  for 
thia  type  of  system,  reference  23-ACE- 
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76.  cited  that  the  system,  "must  be 
shown  to  function  reliably  and  to 
perform  its  intended  function." 

The  previous  requirements  were 
appropriate  for  equipment  that  increases 
the  level  of  safety  of  the  airplane. 
Reliability  of  "extremely  improbable," 
as  defined  in  AC  23-1309,  cannot  be 
reasonably  sho%vn  quantitatively.  The 
system,  as  designed,  can  deliver 
fonctional  reliability.  The  testing 
required  on  incipient  spin  recovery  will 
not  quantify  a  demonstration  of 
"extremely  improbable." 

The  critical  firing  system  is  designed 
with  similar  methodology  as  redundant 
load  path  structure.  There  are  two  firing 
primers,  where  only  one  is  necessary  for 
ignitian  of  the  rocket.  The  remainder  of 
the  system  is  mechanical  in  nature  with 
few  parts.  The  following  is  offered  as  a 
possible  change  to  the  wording: 
"activation  system  must  be  shown  to 
function  reliably  [such  as  redundant 
ignition  sources]  and  to  perform  its 
intended  function." 

FAA  Response.  The  FAA  agrees  in 
principle  with  Ciirus'  comments 
concerning  reliability.  The  following 
changes  are  included  in  these  special 
conditions. 

"Discussion"  section: 

The  probability  that  the  system  will 
operate  as  designed  is  very  high. 

"Special  Conditions"  section: 

The  system  must  be  shown  to  perform 
its  intended  function  with  a  high 
probability  that  it  tvill  operate  as 
designed. 

5.  Comment.  Paragraph  7(b).  Based  on 
the  comments  of  Paragraph  1(b)(2) 
above,  it  is  also  recommended  that  7(b) 
be  removed  from  this  special  condition. 
Again,  the  ELOS  does  not  maintain 
applicability  to  the  high  speed  portion 
of  the  flight  envelope  and,  therefore,  the 
equipment  should  not  be  required  to 
operate  in  this  speed  range. 

FAA  Response.  Addressed  in  the 
earlier  discussion  concerning 
deployment  demonstration  at  Vne. 

ConchinioB 

The  following  special  conditions  are 
issued  for  the  Grnis  SR-20  airplane. 
This  action  affects  only  novel  and 
unusual  design  features  on  specified 
model/series  airplanes.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
those  applicants  who  apply  to  the  FAA 
for  approval  of  these  features  on  these 
airplaiMs. 

List  of  Sobjects  ia  14  CFR  Part  23 

Aircraft,  Aviation  safety,  and  Signs 
and  Symbols. 

Qtation 

The  authority  citation  for  this  special 
condition  is  as  follows: 


Aathority:  49  U.S.C.  106(g),  40113  and 
44701: 14  CFR  21.16  and  101:  and  14  CFR 
11.28  and  11.49. 

Adoption  of  Special  Conilitioiis 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  issues  the  following 
special  conditions  as  part  of  the  tyi>e 
certification  basis  for  the  Cirrus  Model 
SR-20  airplanes: 

1.  Flight  Test  Demonstration 

(a)  The  system  must  be  demonstrated 
in  flight  to  satisfectorily  perform  its 
intended  function,  without  exceeding 
the  system  deployment  design  loads,  for 
the  critical  flight  conditions. 

(b)  Satisfactory  deployment  of  the 
parachute  must  be  demonstrated,  at  the 
most  critical  airplane  weight  and 
balance,  for  the  following  flight 
conditions: 

(1)  One  of  the  two  maneuvera,  (i)  or- 
(ii),  must  be  performed  for  the  low 
speed  end  of  the  flight  envelope; 

(i)  Spin  with  deployment  at  one  turn 
or  3  seconds,  whichever  is  longer;  or 

(ii)  Deployment  immediately 
followdng  the  maneuver  that  results 
from  a  pro-spin  control  input  held  for 
one  turn  or  3  seconds,  whichever  is 
longer. 

(2)  A  minimum  of  maneuvering 
speed.  Vo  or  higher; 

2.  Occupant  Restraint. 

Each  seat  in  the  airplane  must  be 
equipped  with  a  restraint  system, 
consisting  of  a  seat  belt  and  shoulder 
harness,  that  will  protect  the  occupants 
from  head  and  upper  torso  injuries 
during  parachute  deployment  and 
grouind  impact  at  the  critical  load 
conditions. 

3.  Parachute  Performance 

(a)  The  parachute  must  comply  with 
the  applicable  requirements  of  TSO- 
C23c,  or  an  approved  equivalent,  for  the 
maximum  airplane  weight  at  paragraph 
1(b)(2). 

(b)  The  loads  during  deployment  must 
not  exceed  80  percent  of  the  ultimate 
design  load  for  the  attaching  structure, 
the  cabin  structure  surrounding  the 
occupants,  and  any  interconnecting 
structure  of  the  airplane. 

(c)  It  must  be  shown  that,  although 
the  airplane  structure  may  be  damaged, 
the  airplane  impact  diiring  touchdown 
will  result  in  an  occupant  environment 
in  which  serious  injury  to  the  occupants 
is  improbable. 

(d)  It  must  be  shown  that,  with  the 
parachute  deployed,  the  airplane  can 
impact  the  ground  in  various  adverse 
weather  conditions,  including  winds  up 


to  15  knots,  without  endangering  the 
airplane  occupants. 

4.  System  Function  and  Operations 

(a)  It  must  be  shown  that  there  is  no 
fire  hazard  associated  with  activation  of 
the  system. 

(b)  The  system  must  be  shown  to 
perform  its  intended  function  with  a 
high  probability  that  it  will  operate  as 
designed. 

(c)  It  must  be  shown  that  reliable  and 
functional  deployment  in  the  adverse 
weather  conditions  that  the  airplane  is 
approved  for  have  been  considered.  For 
example,  if  the  aircraft  is  cettified  for 
flight  into  known  icing,  and  flight  test 
in  actual  icing  reveals  that  ice  may 
cover  the  deployment  area,  then  the 
possible  adverse  effects  of  ice  or  an  ice 
layer  covering  the  parachute 
deployment  area  should  be  analyzed. 

(d)  It  must  be  shown  that  arming  and 
activating  the  system  can  only  be 
accomplished  in  a  sequence  that  makes 
inadvertent  deployment  extremely 
improbable. 

(e)  It  must  be  demonstrated  that  the 
system  can  be  activated  without 
difficulty  by  various  sized  people,  from 
a  10th  percentile  female  to  a  90th 
percentile  male,  while  sitting  in  the 
pilot  or  copilot  seat. 

(f)  The  system  must  be  labeled  to 
show  its  identification,  function,  and 
operating  limitations. 

(g)  A  warning  placard  must  be  located 
on  the  fuselage  near  the  rocket  motor 
warning  of  the  rocket 

(h)  The  FAA-approved  flight  mwn'ial 
must  include  a  thorough  explanation  of 
operation  and  limitations  as  well  as  the 
safe  deployment  envelope. 

(i)  It  must  be  shown  that  the 
occupants  will  be  protected  from 
serious  injury  after  touchdown  under 
various  adverse  weather  conditions, 
including  high  winds.  ■' 

5.  System  Protection 

(a)  All  components  of  the  system  must 
provide  protection  against  deterioration 
due  to  weathering,  corrosion,  and 
abrasion. 

(b)  Adequate  provisions  must  be  made 
for  ventilation  and  drainage  of  the 
parachute  canister  and  associated 
structiire  to  msure  the  sound  condition 
of  the  system. 

6.  System  Inspection  Provisions 

(a)  Instructions  for  continued 
airworthiness  must  be  prepared  for  the 
system  that  meet  the  requirements  of 
§23.1529. 

(b)  Adequate  means  must  be  provided 
to  permit  the  close  examination  of  the 
parachute  and  other  system  components 
to  ensure  proper  functioning,  alignment. 
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lubrication,  and  adjustment  during  the 
required  inspection  of  the  system. 

7.  Operating  Limitations 

(a)  Operating  limitations  must  be 
prescribed  to  ensure  proper  Operation  of 
the  system  within  its  deployment 
envelope.  A  detailed  discussion  of  the 
system,  including  operation,  limitations 
and  deployment  envelop)e  must  be 
included  in  the  Airplane  Flight  Manual. 

(b)  The  deployment  envelope  of  the 
CARD  system  must  be  possible  at 
speeds  up  to  Vo  or  higher. 

(c)  Operating  limitations  must  be 
prescribed  for  inspecting,  repacking, 
and  replacing  the  parachute  and 
deployment  mechanism  at  approved 
intervals. 

Issued  in  Kansas  City,  Missouri  on 
September  30. 1997.      , 
MidUel  Gallagher. 

Manager,  Small  Airplane  Directorate  Aircraft 
Ceiiification  Serrice. 
(FR  Doc  97-27504  Filed  10-15-97;  8:45  am) 

BtUMQ  coca  4«10-1»-P 

DEPARTMEMT  OF  TRANSPORTATION 
Fidaral  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM-135;  Special  Conditions 
No.  2S-ANM-133] 

Special  Conditions:  Boeing,  Model 
767-27C  Airptanea,  AiitMme  Warning 
and  Control  System  (AWACS) 
Modification;  Uquid  Oxygen  System 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  Boeing  Model  767-27C 
airplanes  modified  by  installation  of  an 
Airborne  Warning  and  Control  System 
(AWACS).  These  airplanes  will  be 
equipped  with  an  oxygen  system 
utilizing  liquid  oxygen  (LOX).  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  design  and  installation  of  oxygen 
systems  utilizing  LOX  for  storage.  These 
standards  are  intended  to  ensure  that 
the  design  and  installation  of  the  liquid 
oxygen  system  is  such  that  a  level  of 
safety  equivalent  to  that  established  by 
the  airworthiness  standards  for 
transport  category  airplanes  is  provided. 
EFFECTIVE  DATE:  November  17. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  FAA. 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate, 
Airplane  Certification  Service.  1601 


Lind  Avenue  SW,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2148. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  25, 1993.  Boeing  Commercial 
Airplane  Group — ^Wichita  Division, 
applied  for  a  supplemental  type 
certificate  (STC)  to  modify  Boeing 
Model  767-27C  airplanes  to  an  Airborne 
Warning  and  Contitil  System  (AWACS) 
configuration.  The  AWACS 
modification  includes  installation  of 
equipment  consoles,  seats  for  console 
operators,  a  liquid  oxygen  (LOX)  system 
(liquid  oxygen  converter,  valves, 
evaporating  coils,  lines,  regulators, 
indicators,  fittings,  etc.),  and  a  radome 
on  the  top  of  the  airplane.  Boeing  will 
modify  the  aft  lowm  lobe  with 
hydraulics  for  the  AWACS  antenna 
drive  unit,  high-powered  radio 
frequency  units  for  the  AWACS  radar, 
and  other  AWACS  hardware.  Boeing  has 
designed  the  LOX  installation  to 
provide  a  supply  of  breathing  oxygen 
sufficient  to  allow  operation  of  the 
airplane  in  the  unpressurized  mode  if 
this  becomes  necessary.  The  FAA  will 
approve  the  performance  of  the  oxygen 
system  diuing  certification  testing. 

There  are  no  specific  regulations  that 
address  the  design  and  installation  of 
oxygen  systems  that  utilize  liquid 
oxygen.  Existing  requirements,  such  as 
§§25.1309.  25.1441  (b)  &  (c),  25.1451, 
and  25.1453  in  the  Boeing  Model  767- 
27C  original  type  certification  basis, 
applicable  to  this  modification,  provide 
some  design  standards  for  crew  and 
medical  oxygen  system  installations. 
However,  the  FAA  must  specify 
additional  design  standards  for  systems 
utilizing  liquid  oxygen  to  ensure  that  an 
acceptable  level  of  safety  is  maintained. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §§  21.101  (a) 
and  (b),  Boeing  Commercial  Airplane 
Group  must  show  that  the  modified 
Model  767-27C  continues  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  (TC)  No.  AlNM,  or  the 
applicable  r^ulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  TC  AlNM 
are  basically  as  follows:  Part  25  of  the 
FAR,  as  amended  by  Amendments  25- 
1  through  25-37,  plus  certain  later 
amended  sections  as  specified  in  Type 
Certificate  Data  Sheet  AlNM.  In 
addition,  the  certification  basis  includes 
certain  special  conditions,  exemptions 


and  optional  requirements  that  are  not 
relevant  to  these  special  conditions. 
Also,  the  modified  Model  767-27C  must 
continue  to  comply  with  the  fuel 
venting  and  exhaust  emission 
requirements  of  part  34  (previously 
Special  Federal  Aviation  Regulation  27), 
and  the  noise  certification  requirements 
of  part  36  in  effect  on  the  date  the  STC 
is  issued. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  part  25,  as  amended  and 
applicable)  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
modified  Model  767-27C  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§  11^8  and  §  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
the  otiier  model  under  the  provisions  of 
§  21.101(a)(1). 

Diacmakm 

There  are  no  specific  regulations  that 
address  the  design  and  installation  of 
oxygen  systems  that  utilize  liquid 
oxygen  for  storage.  Existing 
requirements,  such  as  §§  25.1309, 
25.1441  (b)  and  (c),  25.1451,  and 
25.1453  of  the  Boeing  767-200  series 
certification  basis  applicable  to  this  STC 
project,  provide  some  design  standards 
appropriate  for  oxygen  system 
installations.  However,  additional 
design  standards  for  oxygen  systems 
utilizing  liquid  oxygen  are  needed  to 
supplement  the  existing  applicable 
requirements.  The  quantity  of  liquid 
oxygen  involved  in  this  installation  and 
the  potential  for  unsafe  conditions  that 
may  result  when  the  oxygen  content  of 
an  enclosed  area  becomes  too  high 
because  of  system  leaks,  malfunction,  or 
damage  from  external  sources,  make  it 
necessary  to  assure  adequate  safety 
standards  are  applied  to  the  design  and 
installation  of  the  system  in  Boeing 
Model  767-27C  airplanes. 

To  ensure  that  a  level  of  safety  is 
achieved  for  modified  Boeing  Model 
767-27C  airplanes,  utilizing  liquid 
oxygen  as  a  storage  medium  for  an 
oxygen  system,  equivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special 
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conditions  are  needed  which  require 
those  oxygen  systems  to  be  designed 
and  installed  to  preclude  or  minimize 
the  existence  of  unsafe  conditions  that 
can  result  from  system  leaks, 
malfunction,  installation,  or  damage 
from  external  sources. 

Application  by  Boeing  for  approval  of 
oxygen  systems  utilizing  liquid  oxygen 
as  a  storage  medium  installed  in 
transport  airplanes,  and  the  unsafe 
conditions  that  can  exist  when  the 
oxygen  content  of  an  enclosed  area 
becomes  too  high  because  of  system 
leaks,  malfunction,  installation  or 
damage  from  external  sources,  make 
development  and  application  of 
appropriate  additional  design  and 
instaliation  standards  necessary. 

DJecuerion  of  Commenta 

On  November  21, 1996.  the  FAA 
published  Notice  of  Proposed  Special 
Conditions  No.  SC-96-8-NM  for  the 
Boeing  Model  767-27C  liquid  oxygen 
ayttsm  installation  in  the  Federal 
Register  (61  PR  59202).  The  Department 
of  the  Air  Force,  commenting  to  the 
docket  by  letter,  recommended 
additional  requirements  for  design  and 
installation  of  the  LOX  system.  Based  on 
some  of  those  recommendations,  the 
FAA  revised  special  conditions  f  and 
m.  and  republished  the  special 
conditions  as  Supplemental  Notice  SC- 
96-8A-NM  on  July  21, 1997  (62  FR 
38945). 

Boeing  Commercial  Airplane  Group, 
the  applicant,  provided  the  only 
comments  in  response  to  Supplemental 
Notice  SC-96-8A. 

Boeing  suggests  that  paragraph  "f*  of 
the  special  conditions  be  rt .  ised  to 
reed: 

"The  system  shall  include  provisions 
to  ensure  complete  conversion  of  the 
liquid  oxygen  to  gaseous  oxygen.  The 
resultant  oxygen  gas  must  be  delivered 
to  the  first  oxygen  outlet  for  breathing 
such  that  the  temperatiue  is  no  more 
than  35  *F  less  than  the  cabin  ambient 
temperature  or  32  *F  (whichever  is 
greater)  under  the  conditions  of  the 
maximnm  daoMnd  or  flow  of  oxygen  gas 
for  nonoal  use  of  the  oxygen 
tysteoL    .    . 

The  commenter  proposes  this  change 
to  address  the  case  wherein  the  airplane 
may  be  operated  unpressurized,  and 
states  that  the  purpose  of  the  liquid 
oxygen  system  being  a  part  of  the 
AW  ACS  modification  is  to  provide  a 
supply  of  breathing  oxygen  sufficient  to 
allow  operation  of  the  airplane  in  the 
unpressurized  mode,  if  this  becomes 
necessary.  The  commenter's  suggested 
revised  wording  would  limit  the  lowest 
temperature  of  oxygen  provided  to  the 


occupants  to  32  *F  during  pressurized 
and  unpressiuized  operations. 

The  FAA  concurs  with  the 
commenter.  In  the  original  Notice  SC- 
96-8-NM  for  the  Boeing  Model  767- 
27C  liquid  oxygen  system,  the  FAA 
propoaed  that  the  liquid  oxygen  system 
shoidd  include  provisions  to  ensure 
complete  conversion  of  the  liquid 
oxygen  to  gaseous  oxygen.  This 
provision  was  included  to  address 
possible  hazards  that  would  exist  if 
oxygen  reaching  the  user  was  too  cold. 
The  Department  of  the  Air  Force, 
commenting  in  response  to  that  notice, 
suggested  that  the  proposed  special 
condition  be  revised  to  further  require 
that  oxygen  gas  delivered  to  the  first 
oxygen  outlet  for  breathing  have  a 
temperatiue  that  was  not  colder  than  20 
'F  below  the  cabin  ambient  temperature 
under  the  conditions  of  the  maximum 
demand  or  flow  of  oxygen  gas  for 
normal  use  of  the  oxygen  system.  The 
commenter  did  not  provide  a  specific 
reason  to  support  this  change.  However, 
the  FAA  determined  that  the  proposal 
was  acceptable  because  it  would  ensure 
that  the  oxygen  is  delivered  to  the  user 
at  a  temperature  that  is  not  harmful.  The 
FAA  therefore  revised  paragraph  "f"  of 
the  proposed  special  condition 
accordingly  and  issued  Supplemental 
Notice  No.  SC-96-8A-NM  for  comment. 

The  suggested  temperature  limits 
proposed  by  Boeing  in  response  to  the 
Supplemental  Notice  were  reviewed  by 
the  FAA,  including  s(>ecialists  at  the 
FAA  Civil  Aeromedical  Institute 
(CAMI).  From  these  reviews,  the  FAA 
concluded  that  the  suggested  further 
limiting  of  temperature  limits  to  "no 
more  than  35  "F  less  than  the  cabin 
ambient  temperature  or  32  °F 
(whichever  is  greater)"  is  commensurate 
with  the  basic  intent  of  the  proposed 
special  condition  to  ensure  that  the 
oxygen  is  delivered  at  a  safe   . 
temperature  to  those  breathing  it.  The 
FAA  considers  that  this  change  provides 
an  even  higher  level  of  safety  than  the 
original  proposal.  As  it  affects  only  the 
applicant  who  requested  the  change, 
further  noticing  of  the  s|}ecial 
conditions  is  not  considered  necessary. 

The  remainder  of  the  special 
conditions  for  the  767-27C  liquid 
oxygen  system  installation  are  adopted 
as  proposed. 

As  discussed  above,  these  special 
conditions  are  applicable  initially  to  the 
Boeing  Model  767-27C  airplane.  Should 
Boeing  Commercial  Airplane  Group 
apply  at  a  later  date  for  a  change  to  the 
type  certificate  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  featiue.  these  special 
conditions  would  apply  to  that  model  as 


well  imder  the  provisions  of 
§21.101(aMl). 

Coiiclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
series  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subiects  in  14  CFR  Part  25 

Aircraft.  Aviation  Safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Anthority:  49  U.S.a  106(g),  40113, 44701. 

44702.  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Boeing  Model 
767-27C  airplanes  modified  to  an 
AW  ACS  configuration: 

a.  The  liquid  oxygen  converter  and 
other  oxygen  equipment  shall  not  be 
installed  where  baggage,  cargo,  or  loose 
equipment  are  stored  (unless  items  are 
stored  within  an  appropriate  container 
which  is  secured  or  restrained  by 
acceptable  means). 

b.  The  liquid  oxygen  converter  shall 
be  located  in  the  airplane  so  that  there 
is  no  risk  of  damage  due  to  an 
uncontained  rotor  or  fan  blade  failure. 

c.  The  liquid  oxygen  systeai  and 
associated  gaseous  oxygen  distribution 
lines  should  be  designml  and  located  to 
minimize  the  hazard  from  uncontained 
rotor  debris. 

d.  The  flight  deck  oxygen  system  shall 
meet  the  supply  requirements  of  Part 
121  after  the  distribution  line  has  been 
severed  by  a  rotor  fragment. 

e.  The  pressure  relief  valves  on  the 
liquid  oxygen  converters  shall  be  vented 
overboard  through  a  drain  in  the  bottom 
of  the  airplane.  Means  must  be  provided 
to  prevent  hydrocarbon  fluid  migration 
frt}m  impinging  upon  the  vent  outlet  of 
the  liquid  oxygen  system. 

f.  Tne  system  shall  include  provisions 
to  ensure  complete  conversion  of  the 
liquid  oxygen  to  gaseous  oxygen.  The 
resultant  oxygen  gas  must  be  delivered 
to  the  first  oxygen  outlet  for  breathing 
such  that  the  temperature  is  no  more 
than  35  "F  less  than  the  cabin  ambient 
temperature  or  32  "F  (whichever  is 
greater),  under  the  conditions  of  the 
maximum  demand  or  flow  of  oxygen  gas 
for  normal  use  of  the  oxygen  system.  A 
LOX  shutoff  valve  shall  be  installed  on 
the  main  oxygen  distribution  line  prior 
to  any  secondary  lines.  The  shutoff 
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valve  must  be  compatible  with  LOX 
temperatures  and  be  readily  accessible 
(either  directly  if  manual,  or  by  remote 
activation  if  automatic). 

g.  If  multiple  converters  are  used  and 
manifolded  together,  check  valves  shall 
be  installed  so  that  a  leak  in  one 
converter  will  not  allow  leakage  of 
oxygen  from  any  other  converter. 

b.  Flexible  hoses  shall  be  used  for  the 
airplane  systems  connections  to  shock- 
mounted  convertera,  where  movement 
relative  to  the  airplane  may  occuir. 

i.  Condensation  from  system 
components  or  lines  shall  be  collected 
by  drip  pans,  shields,  or  other  suitable 
collection  means  and  drained  overboard 
through  a  drain  fitting  separate  from  the 
liquid  oxygen  vent  fitting,  as  specified 
in  Special  Ccmdition  e.  above. 

j.  Oxygen  system  components  shall  be 
biust  pressure  tested  to  3.0  times,  and 
proof  pressure  tested  to  1.5  times,  the 
maximum  normal  operating  pressure. 
Compliance  with  the  requirement  for 
burst  testing  may  be  shown  by  analysis, 
or  a  combination  of  analysis  afld  test. 

k.  Oxygen  system  components  shall 
be  electrically  bonded  to  the  airplane 
structure. 

1.  All  gaseous  or  liquid  oxygen 
connections  located  in  close  proximity 
to  an  ignition  source  shall  be  shrouded 
and  vented  overboard  using  the  system 
specified  in  Special  Condition  e.  above. 

m.  A  means  will  be  provided  to 
indicate  the  quantity  of  oxygen  in  the 
converter  and  oxygen  availability  to  the 
fligbtcrew.  A  low  LOX  level  amber 
caution  annunciation  will  be  furnished 
to  the  fligbtcrew  prior  to  the  LOX 
converter  oxygen  level  reaching  the 
quantity  required  to  provide  sufficient 
oxygen  for  emergency  descent 
requirements. 

Issued  in  Rsnton,  Washington,  on  October 
1, 1997. 

Darr^  M.  ftdanon. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  ^rrice, 
ANM-100. 

[FR  Doc.  97-27503  Filed  10-15-97;  8:45  am) 
BSiJNa  CODE  4S10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avtallon  AdmlnistratkNi 

14  CFR  Pwt  71 

[Alrspeoe  Docket  Na  ST-AAL-Q 

Revocation  of  Claaa  D  Alrspaoa; 
Anchorage,  Bryant  AHP,  AK,  and  Adak, 
AK;  RavtakMi  of  Claaa  E  Airapaoe; 
Adai(,AK 


action:  Final  rule. 


AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


SUMMARY:  This  action  revokes  the  Class 
D  airspace  at  Bryant  Army  Heliport 
(AHP),  Anchorage,  AK,  and  at  Adak 
Naval  Air  Station  (NAS),  AK.  The 
Department  of  the  Army  closed  the 
Bryant  AHP  tower  on  September  27, 
1995,  and  transferred  operational 
control  of  Bryant  AHP  to  the  Alaska 
National  Guard.  The  Department  of  the' 
Navy  closed  the  Adak  tower  on  March 
31, 1997,  following  the  approval  of  the 
1995  Base  Realignment  and  Closure 
Commission's  recommendation  to  close 
Adak  NAS,  AK,  by  the  Congress  of  the 
United  States.  Additionally,  the  Class  E 
airspace  description  at  Adak,  AK,  will 
be  revised  to  reflect  part-time  (less  than 
24-hours  a  day)  operations.  The 
intended  effect  of  this  action  is  to  revise 
the  effective  times  for  the  Class  E 
airspace  at  Adak,  AK,  and  also  to  revoke 
the  Class  D  airspace  at  Bryant  AHP,  and 
at  Adak  NAS,  AK,  since  the  purpose 
and  requirements  for  these  surfiace  areas 
no  longer  exist 

EFFECTIVE  DATE:  0901  Coordinated 
Universal  Time  (UTC),  November  17, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  Operations  Branch, 
AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  niunber  (907)  271-5863; 
emoU;  Robertvan.HaastertOfaa.dot.gov; 
Internet  http://www.alaska.faa.gov/at  or 
at  http://162.58.28.41/at 

SUPPLEMENTARY  WFORMATXM: 

Background 

The  Department  of  the  Array  closed 
the  Bryant  AHP  tower  on  September  27, 
1995,  and  transferred  operational 
control  of  Bryant  AHP  to  the  Alaska 
National  Guard.  The  Department  of  the 
Navy  closed  the  Adak  NAS  tower  on 
March  31, 1997,  following  the  approval 
of  the  1995  Base  Realignment  and 
Closure  Commission's  recommendation 
to  close  Adak  NAS,  AK,  by  the  Congress 
of  the  United  States.  The  purpose  and 
requirements  for  these  Class  D  surface 
areas  no  longer  exist  The  Class  E 
effective  times  at  Adak,  AK,  currently 
reflect  continuous,  24-hour  a  day 
operations.  This  situation  no  longer 
exists  and  the  effective  times  will  be 
changed  to  indicate  a  part-time 
operation. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  Class  D  airspace  areas 
designated  as  surface  areas  are 
published  in  paragraph  5000  of  FAA 
Order  7400.9E,  Airspace  Designations 
and  Reporting  Points,  dated  September 


10, 1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1(62  FR  52491; 
October  8, 1997).  FAA  Order  7400.flE. 
paragraph  6004.  lists  the  Class  E 
airspace  areas  designated  as  an 
extension  to  a  Class  D  or  Class  E  surface 
area.  The  Class  D  airspace  descriptions 
listed  In  this  dociunent  will  be  removed 
from  the  Order.  The  Class  E  airspace 
revision  listed  in  this  document  will  be 
published  subsequendy  in  the  Order. 

The  Rule 

The  FAA  is  amending  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
(tart  71)  to  revolw  the  Class  D  airspace 
at  Bryant  Army  Heliport  (AHP), 
Anchorage,  AK  and  at  Adak  NAS.  AK. 
Additionally,  the  Class  E  effective  times 
at  Adak  NAS,  AK,  will  change  from 
continuous  to  part  time.  The  Class  D 
airspace  designation  Usted  in  this 
document  will  be  revoked  and  the  Class 
E  airspace  revision  listed  in  this 
document  will  be  published  with  two 
additional  sentences  to  reflect  the  part* 
time  effective  times. 

Accordingly,  since  the  purpose  and 
requirements  for  the  Qass  D  surface 
areas  at  Bryant  AHP  and  Adak  NAS  no 
longer  exist,  notice  and  public 
procediire  under  5  U.S.C.  553(b)  for 
revoking  this  airspace  are  unnecessary. 
Since  the  closiue  of  the  tower  is  merely 
causing  a  reduction  of  the  effective 
hours  of  the  Class  E  airspace  at  Adak 
NAS,  notice  and  public  procedure 
under  5  U.S.C.  553(b)  is  imnecessaiy. . 

The  FAA  has  determined  that  these 
regulations  only  involve  an  established 
bcxly  of  technioal  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cxirrent  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  F^ruary  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiiact  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subsets  in  14  CFR  Part  71 

Airspace,  incorporation  by  reference.  . 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— OESIOrMTION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  ciution  for  14  CFR 
Put  71  continusa  to  read  as  follows: 

Antkortty:  49  V£.C.  106(g).  40103.  40113. 
40120:  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 


§71.1     [i 

2.  The  incorporation  by  reference  in 
14  CFR  71 . 1  of  Federal  AviaUon 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Paragiaph  50O0    Class  D  Airspace 

•         •         •         •         • 

AAL  AK  D  AnchorgB.  Biyant  AHP.  AK 

(lamov^l 


AALAKDAiUk,AK    (KmmitmII 

•         «         •         •         • 

l\iragraph  6004    Ckjss  E  airspace  areas 
detifftated  as  an  extension  to  a  Oass  D  or 
Qaas  E  surface  area. 


AAL  AK  E4  Adak.  AK    (KOTtoed) 
Adak  NAS  Airport,  AK 

(Lat  51*52'53''  N.  long.  176»38'50"  W) 
AdakNOB 

(Lat  51»55'01"  N.  long.  176»34'01"  W) 

That  ainpace  extending  upward  from  the 
raiiace  within  3.8  miles  each  side  of  the  053* 
bearing  from  tiie  Adak  NDB  extending  from 
the  4.5-mile  radius  of  tlie  Adak  NAS  to  6.4 
miles  nortlieast  of  the  Adak  NDB.  This  Class 
E  airspace  area  is  efEsctive  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Supplement  Alaska  (Airport/Facility 
Directory). 

Issued  in  Anchorage.  AK.  on  September  10. 
1997. 

WillkCNelaoii. 

ManagBT.  Air  Traffic  Dinsion,  Alaskan 
Bepon. 

|FR  Doc.  97-27376  Filed  10-15-97;  8:45  am] 

■LLMQ  CODE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 
Podwt  Na  97-ACE-11] 

Amendment  to  Claaa  E  Airspace,  Lee's 
Summit,  MO 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

auMMAWY;  This  action  amends  the  Class 
E  airspace  area  at  Lee's  Summit 
Municipal  Airport,  Lee's  Summit.  MO. 
The  FAA  has  developed  Nondirectional 
Radio  Beacon  (NDB)  Runway  (RWY)  18 
and  RWY  36  Standard  Instrument 
Approach  Pro^ediu^s  (SLAP)  to  serve 
tfaiB  Lee's  Summit  Municipal  Airport. 
The  intended  effect  of  this  action  is  to 
provide  additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  L^vel  (AGL)  to  accommodate 
these  SIAPs,  and  to  provide  segregation 
of  aircraft  using  instnunent  approach 
procedures  in  instrument  conditions 
firom  aircraft  operating  in  visual  weather 
conditions  at  the  Lee's  Summit 
Municipal  Airport. 
DATES:  Effective  date:  0901  UTC, 
February  26, 1998. 

Comment  date:  Comments  must  be 
received  on  or  before  November  15, 
1997. 

AOORESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520.  Federal  Aviation 
Administration.  Docket  Number  97- 
AC&-11.  601  East  12th  SL,  Kansas  Qty, 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief ' 
Cotmsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoius 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Qty,  MO  64106; 
telephone;  (816)  426-3408. 
SUPPLEMENTARY  INFORMATKW:  The  FAA 
has  developed  NDB  SIAPs  to  KWY  18 
and  RWY  36  to  serve  the  Lee's  SumAiit 
Mtmidpal  Airport,  Lee's  Stmunit,  MO. 
The  amendment  to  Class  E  airspace  at 
Lee's  Siunmit  Miuiicipal  Airport,  MO,  is 
necessary  to  provide  additional 


controlled  airspace  at  and  above  700 
feet  AGL  in  order  to  contain  the  new 
SIAPs  within  controlled  airspace,  and 
thereby  focilitate  separation  of  aircraft 
operating  under  instrument  flight  rules 
(IFR).  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  exteiKiing  from  700  feet 
or  more  above  the  surface  of  the  earth 
are  published  in  paragraph  600S  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16. 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Qass  E  airepace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Tbe  Direct  Hnal  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controvereial  and  have  not  resulted  in 
adverse  comments  or  objections.  Tbe 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safaty  is  achieved  by  depiciting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received^ 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective,  if  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
conunents  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
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this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy -related 
aspects  of  thd  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
smnmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledg^  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ACE-ll."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

,  The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  tbe  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regslation  (1)  is  not  a  "significant 
i^ulatory  action"  under  Executive 
Onler  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
Febniary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  71  of  the 


Federal  Aviation  Regulations  (14  CFR 
Part  71)  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS. 

1.  The  authority  citation  for  Part  71' 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Camp.,  p.  389. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         *         •         •  1» 

ACEMOESLae'sSitnmtt,MO    rReviMd] 

Lee's  Summit  Municipal  Airport,  MO. 
(Lat  38*3  7'35"  N.,  long.  94»22'18"  W.) 

Lesiunit  NDB,  MO 

(Ut  38'*57'39"  N.,  long.  94*22^8"  W.) 
That  airspace  extending  upward  irom  700 

feet  above  the  surface  within  a  7-mile  radius 

of  Lee's  Summit  Municipal  Airport 

•  •         •         •         • 

Issued  in  Kansas  City,  MO,  on  August  29, 
1997. 

Christopher  R.  Blum, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 
[FR  Doc.  97-27366  FUed  10-15-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrepece  Docket  Na  97-AAL-8| 

Revision  of  Class  E  Airspace; 
Ketchikan,  AK 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  designated  as  the  stirface  area 
for  Ketchikan,  AK.  The  Ketchikan 
International  Airport's  surface  area  is 
cuxrenUy  effective  24  hours  a  day  and 
has  a  mandatory  communication 
requirement.  The  wording  in  the  last 
two  sentences  in  the  current  description 
applies  to  siuface  areas  with  less  than 
24  hours  operations.  These  last  two 


sentences  are  deleted.  The  effect  of  this 
action  is  to  modify  the  Ketchikan,  AK, 
surface  area  description  to  indicate  a 
continuous.  24  hour  operation. 
EFFECTIVE  DATE:  0901  Coordinated 
Universal  Time  (UTC).  November  17, 
1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  van  Haastert,  Operations  Branch, 
AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avmue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  numb«r:  (907)  271-5883; 
email:  Robert van.HaastertOEBa.dotgoT. 
Internet:  http://www.alaska.faa.gov/at  or 
at  http://162.58.28.41/at 

SUPPLEMBITARY  MFORMATION: 
Hiatoiy 

On  June  11, 1997,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Ketchikan,  AK, 
was  published  in  the  Federal  Register 
(62  FR  31769).  The  Ketchikan 
International  Airport's  surface  area  is 
cuzrentiy  effective  24  hours  a  day  and 
has  a  mandatory  communicafion 
requirement  The  wording  in  the  last 
two  sentences  in  the  current  description 
applies  to  siu^ce  areas  with  less  than 
24  hours  operations.  These  last  two 
sentences  are  deleted  to  indicate  the 
continuous  operation. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  negative  comments  to  the  proposal 
were  received.  However,  part  of  the 
airspace  description  was  inadvertentiy 
left  out  from  the  notice  of  proposed 
.  rulemaking.  This  missing  part  of  the 
ainpace  description  has  been  added  to 
this  rule:  "excluding  that  airapace        f 
beyond  2.5-iniles  of  the  Ketcltikan 
International  Airport  beginning  1  mile 
east  of  the  Ketchikan  localizer 
northwest  course  clockwise  to  the  350* 
bearing  from  the  Ketchikan 
International  Airport."  The  Federal 
Aviation  Administration  has 
detertnined  that  these  changes  are 
editorial  in  natiue  and  will  not  increase 
the  scope  of  this  rule.  Except  for  the 
non-substantive  changes  just  disctissed, 
the  rule  is  adopted  as  written. 

The  coordinates  for  this  airapace 
docket  are  based  on  North  American 
Dattun  83.  The  Class  E  ainpace  areas 
designated  as  a  siuface  area  for  an 
airport  are  published  in  paragraph  6002 
of  FAA  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  efEoctive 
September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  (62  FR  52491  October  8, 1997),  The 
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Class  E  airspace  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 

f>art  71)  revises  the  Class  E  airspace 
ocated  at  Ketchikan,  AK,  to  indicate  the 
continuous,  24  hour  operation  at  the 
Ketchikan  International  Airport.  These 
two  sentences  will  be  removed:  "This 
Class  E  airspace  area  is  effective  during 
the  speciflc  dates  and  times  established 
in  advance  by  a  Notice  to  Airmen.  The 
eSactive  date  and  time  %vlll  thweafter  be 
continuously  published  in  the 
Supplement  Alaska  (Airport/Facility 
Directory)." 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  ciurent.  It, 
therefore— (1)  is  not  a  "significant 
regulatory  action"  luider  Executive 
Order  1286^;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  afiiact  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

UM  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refiBrence. 
Navigation  (air). 

Adoption  of  tlie  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Aathority:  49  U.S.C  106(g],  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR  1959- 
1963  Comp.,  p.  389. 

fn.1    [AmMKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 


Paragraph  6O02  The  Class  E  airspace  areas 
listed  below  are  designated  as  a  surface  area 
for  an  airport. 


AAL  AK  E2  Ketehiku,  AK  (RaviMd) 

Ketchikan  International  Airport,  AK 

(Ut  55'21'20"  N,  long  131*42'49"  W) 
Ketchikan  Localizer 
(Lat  55*20'  51"  N,  long.  131*42'  00"  W) 
Within  a  3-mile  radius  of  the  Ketchikan 
International  Aiiport  and  within  1  mile  each 
side  of  the  Ketchikan  localizer  northwest/ 
southeast  courses  extending  from  the  3-mile 
radius  to  4.6  miles  northwest  and  4.1  miles 
southeast  of  the  airport  excluding  that 
airspace  beyond  2.5-miles  of  the  Ketchikan 
International  Airport  beginning  1  mile  east  of 
the  Ketcliikan  localizer  northwest  course 
clockwise  to  the  350*  bearing  &t>m  the 
Ketchikan  International  Airport. 


Issued  in  Anchorage,  AK.  on  September  10, 
1997. 

Willis  C  Netooa. 

Manager,  Air  Traffic  Division,  Alaskan 

Region. 

[FR  Doc.  97-27328  Filed  10-15-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-AAL-7] 

EstaMiahment  of  Claaa  E  Airspaca; 
Hualla,AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

CUMMAHY:  This  action  establishes  Qass 
E  airspace  at  Huslia,  AK.  The 
development  of  Very  High  Frequency 
(VHF)  omni-directional  radio  range 
(VOR)  and  VOR/Distance  Measuring 
Equipment  (DME)  instnmaent 
approaches  to  Runway  (RWY)  3  and 
RWY  21  have  made  this  action 
necessary.  The  airport  status  will 
change  from  Visual  Flight  Rules  (VFR) 
to  Instrument  Flight  Rules  (IFR).  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 
The  intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
IFR  operations,  segregating  aircraft 
operating  in  instrument  conditions  bom 
other  aircraft  operating  in  visual 
weather  conditions,  at  Huslia  Airport, 
AK. 

EFFECTIVE  DATE:  0901  UTC,  January  1. 
1998. 

FOR  FURTHER  MFORMAHON  CONTACT: 
Robert  van  Haastert,  Operations  Branch, 


AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  niunber:  (907)  271-5863; 
email:  Robert. van.Haastert^aa.dot.gov. 
Internet:  http://www.alaska.faa.gov/at  or 
at  http://182.58.28.41/aL 

SUPP1.EMENTARY  INFORMATKM: 

History 

On  June  11, 1997,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airapace  at  Huslia,  AK,  was 
published  in  the  Federal  Register  (62 
FR  31770).  The  development  of  VOR/ 
DME  instrtunent  approaches  to  RWY  3 
and  RWY  21  have  made  this  action 
necessary.  The  airport  status  will  be 
upgraded  from  VFR  to  IFR. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received,  thus  the  rule  is  adopted  as 
written. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  Class  E  ainpace  areas 
designated  as  700/1200  transition  areas 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9E,  Airspace  Designations 
and  Reporting  Points,  dated  September 
10, 1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1  (62  FR  52491; 
October  8,  1997).  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  the  Class  E  ainpace 
located  at  Huslia,  AK.  The  development 
of  VOR/DME  instrument  approaches  to 
RWY  3  and  RWY  21  have  made  this 
action  necessary.  The  airport  status  will 
change  from  VFR  to  IFR. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 


Federal  Register  /  Vol.  62,  No.  200  /  Thursday.  October  16,  1997  /  Rules  and  Regulations 


53743 


impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aathortty:  40  U.S.C  106(g).  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points. 
dated  September  10, 1997,  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Pamffaph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  •         •         •         • 

AAL  AK  ES  Rulia.  AK    (New]      ^  * 

Hualia  Airport,  AK 

(Ut  65'41'50"N,  long.  156'23'21'nAr) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.5-miIe 
radius  of  the  Huslia  Airport 

Issued  in  AnchoragB.  AK,  on  September  10, 
1997." 

WIlUs  C  Nelson. 

Manager.  Air  Traffic  Division,  Alaskan 
Region. 
[FR  Doc.  97-27379  FUed  10-15-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 
[Docket  Na  97-ACE-121 

Amendment  to  Class  E  Airspace; 
Topoka.  Ptilllp  Billard  Municipal 
Airport.  KS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Direct  final  rule;  request  ba 
comments. 


SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Philip  Billard 
Municipal  Airport,  KS.  Global 
Positioning  System  (GPS)  Runway 
(RWY)  13  and  RWY  31.  Instnunent 
Landing  System  (ILS)  RWY  13, 
Localizer  Backcourse  (LOG  BC)  RWY  31, 
and  VHF  Omnidirectional  Range  (VOR) 
or  GPS  RWY  22  Standard  histnunent 
Approach  Procedures  (SIAPs)  have  been 
developed  to  serve  the  Philip  Billard 
Municipal  Airport.  The  intended  efiect 
of  this  action  is  to  provide  additional 
controlled  airspace  extending  upward 
firom  700  feet  Above  Ground  Level 
(AGL)  to  accommodate  these  SIAPs,  and 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  aircraft 
operating  in  visual  weather  conditions 
at  the  Philip  Billard  Municipal  Airport 
The  enlarged  area  will  contain  the 
SIAPs  in  controlled  airapace. 
DATES:  Effective  date:  0901  UTC 
February  26, 1998. 

Comment  date:  Comments  mtist  be 
received  on  or  before  November  15. 
1997. 

ADDRESSES:  Send  comments  regaiding 
the  rule  in  triplicate  to:  Manager, 
Airapace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  97- 
ACE-12, 601  East  12th  St.  Kansas  City. 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  houn 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  RiRTHER  MFORMAHON  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Ainpace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  MFORMATKM:  The  FAA 
has  developed  SIAPs  utilizing  the  GPS, 
ILS.  LOG  BC  and  VOR  to  serve  die 
Philip  Billard  Municipal  Airport, 
Topeka,  KS.  The  amendment  to  Class  E 
airapace  at  Topeka,  ICS,  will  provide 
additional  controlled  airapace  at  and 
above  700  feet  AGL,  to  contain  the  new 
SIAPs  within  controlled  airapace  and 
thereby  facilitate  separation  of  aircraft 
operating  imder  instrument  flight  rules 
(IFR).  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  &om  700  feet 
or  more  above  the  surface  of  the  earth 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 


1997,  and  effective  Septemtwr  16. 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  The  Class  E  airapace 
designation  listed  in  this  document  will 
be  published  subsequenUy  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
n^ative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been    ' 
controveraial  and  have  not  resulted  in 
adveree  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  chuts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  pwriod,  the  FAA  will 
publish  a  document  in  the  Federal 
RegiatHr  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment. 
at  written  notice  of  intent  to  submit 
such  a  comment  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  conunent  period. 

Qmunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  peraons  are  invited  to 
comment  on  this  rule  by  sulnnitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  rules  docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  commmts  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
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aspects  of  the  rule  might  suggest  a  need 
to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  rules  docket 

Commenters  wishing  the  PAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ACE-12."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Finds 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
/    implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  PAA  has  determined  that  this 
regulation  is  noncontrovovial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  PR  11034, 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act. 

List  of  Subfects  in  14  CFS  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 

PART  71— OESIQNATIOfI  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C  106(g),  40103,  40113, 
40120;  EO.  10854.  24  PR  9565.  3  CFR,  1959- 
1963  Com.,  p.  389. 

{71.1    [AmwKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Pederfl  Aviation 
Administration  Order  7400.9E,  Airspace 
EXesignations  and  Reporting  Points, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  is  amended  as 
follows: 

Pamgraph  6005  Class  E  airspace  anas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  KS  ES  Topeka.  PhiUp  BUlaid  Municipal 
Airport,  KS  imtwimi] 

PhiUp  Billord  Municipal  Airport,  KS 

(lat  39^)4'07"N..  long.  95°37'21  "W.) 
Topeka  VORTAC 

(lat  39*08'14"N.,  long.  9S'32'Sr^.) 
BCLOYLOM 
(Ut  39*0ri3"N..  long.  95M1'14'^.) 
That  ainpace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Philip  Billard  Municipal  Airport 
and  within  3.4  miles  each  side  of  the  025' 
radial  of  the  Topeka  VORTAC  extending 
from  tlie  6.5-mile  radius  to  5.6  miles 
northeast  of  the  VORTAC  and  within  4  miles 
southwest  and  7  miles  northeast  of  the  Philip 
Billard  Municipal  Airport  ILS  localizer 
course  extending  from  15  miles  southeast  of 
the  airport  to  12  miles  northwest  of  BILOY 
LOM. 


Issued  in  Kansas  Qty,  MO,  on  August  29, 
1997. 


R.  Blum. 

Acting  kkuiager.  Air  Traffic  Division,  Central 
Region. 

(PR  Doc.  97-27382  Filed  10-15-97;  8:45  am) 

BNOJNQ  COOC  4t10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Dodwt  No.  2903S:  Amdt  No.  1820] 

Standard  Instrument  Approach 
Procedures;  Miscelianeous 
Amendments 

AOBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Pnx^dures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 


new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Roister 
on  December  31. 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  Tfais 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrvunent  Apprt>ach 
Procedures  {SIAPs}.  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51 ,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  refiarence  are  available  for 
examination  or  purchase  as  stated 
above. 
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The  large  ntunber  of  SIAPs,  their 
complex  natiue.  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thuk.  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affiected  CFR  (and  FAR)  sections,  with 
the  types  and  efiiective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identffication  and  the  amendment 
niunber. 

Hie  Rule 

This  amendment  to  part  97  is  efiiective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directiy  to  published 
aeronautical  charts.  The  circimostances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Ftirther,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate  . 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Fait  97 

Air  traffic  control.  Airpoits. 
Navigation  (air). 

Issued  in  Washington,  DC  on  October  3, 
1997. 
Thomas  E.  Stuckey, 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specffied,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40113. 
40120. 44701;  and  14  CFR  11.49(b)  (2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97.23. 97.25. 97.27, 97.29. 97^1. 97^ 
97.36    [Amandad] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
IDA,  UDA/DME,  SDF,  SDF/DME; 
897.27  NDB,  NDB/DME;  97.29  ILS.  RS/ 
DME,  ISMLS,  MLS,  MLS/DME.  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs;  §  97.33 
RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs,  identified  as  follows: 

•  •  *  Effective  November  6, 1997 

Crescent  Qty,  CA,  Jack  McNamara  Field,  ILS/ 

DME  RWY  11,  Amdt  7 
Miami,  FL,  Miami  Intl,  GPS  RWY  9R,  Orig 
Miami,  FL,  Miami  Intl,  GPS  RWY  27R.  Orig 
Miami,  FL,  Miami  Intl,  VOR/DME  RNAV  OR 

GPS  RWY  27R.  ORIG-A,  CANCELLED 
St  Joseph,  MO,  Rosecrans  Memorial,  VOR 

OR  TACAN  RWY  17,  Amdt  13 
St.  Joseph,  MO,  Rosecnans  Memorial,  LOC  BC 

RWY  17,  Amdt  8 
St  Joseph,  MO,  Rosecrans  Memorial.  ILS 

RWY  35,  Amdt  30 
Omaha,  NE,  Eppley  Airfield,  ILS  RWY  14R, 

Amdt  1 
SalUbury,  NC,  Rowan  County,  NDB  OR  GPS- 

B,  Amdt  10.  CANCELLED 
Southern  Pines,  NC,  Moore  County,  LOC 

RWY  5,  Amdt  5,  CANCELLED 
Southern  Pines,  NC,  Moore  County,  ILS  RWY 

5,  Orig 
Conway,  SC,  Conway-Hony  County,  NDB 

RWY  4,  Amdt  2 
Conway.  SC,  Conway-Horry  Coimty,  NDB  OR 

GPS-A,  Amdt  2 


Clarendon.  TX,  Clarendon  Muni,  NDB  OR 
GPS  RWY  1,  Amdt  2.  CANCELLED 

Fort  Worth,  TX.  Fort  Worth  Meacham  Inti. 
ILS  RWY  34R,  Amdt  1 

Salt  Lake  City,  UT,  Salt  Lake  Qty  Intl,  ILS/ 
DME  RWY  16L,  Amdt  10 

•  •  •  Effective  December  4. 1997 

Knox,  Inc,  Starice  County,  VOR  OR  GPS  RWY 

18,  Amdt  1 
Rockland,  ME,  Knox  County  Regional,  ILS 

RWY  13,  Amdt  1 
Davison,  MI,  Athelone  Williams  Memorial, 

VOR  OR  GPS  RWY  8,  Amdt  3 
Excelsior  Springs,  MO,  Excelsior  Springs 

Memorial.  VOR  OR  GPS  RWY  19,  Amdt  1 
Lexington,  NE,  Jim  Kelly  Field,  VOR  OR  GPS 

RWY  14,  Amdt  3 
Lexington,  NE,  Jim  Kelly  Field,  NDB  RWY 

14,  Amdt  2 
Lexington,  NE,  Jim  KsUy  Field,  GPS  RWY  3V 

Orig 
Janesville,  WL  Rock  County.  VOR  OR  GPS 

RWY  4,  Amdt  26 
Janesville,  WI,  Rock  County,  VOR/DME  RWY 

22,  Orig 
JanesviUe,  WL  Rock  County,  ILS  RWY  4, 

Amdt  11 
Milwaukee,  WI,  Lawrence  J.  Timmermao, 

VOR  OR  GPS  RWY  4L,  Amdt  8 
Milwaukee,  WI,  Lawrence  J.  Timmeimai, 

VOR  OR  GPS  RWY  15L  Amdt  13 
Milwaukee,  WI.  Lawrence  J.  Timmerman. 

LOC  RWY  15L,  Amdt  5 

•  •  *  Effective  January  1, 1998 

DeadhoTse,  AK,  Deadhorse,  GPS  RWY  4,  Orig 
Deadhorse,  AK.  Deadhorse,  GPS  RWY  22, 

Orig 
CUnton,  L\,  Qinton  Muni,  VCHt  CHt  GPS 

RWY  3,  Amdt  14 
Clinton.  L\,  Clinton  Muni,  VOR/DME  RWY 

21,  Amdt  9 
Clinton,  lA,  Qinton  Muni,  NDB  RWY  3.  • 

Amdt  6 
Clinton.  lA,  Clinton  Muni,  NDB  RWY  14. 

Amdt  4 
Clinton.  lA.  Clinton  Muni,  ILS  RWY  3.  Amdt 

4 
Clinton,  LV,  Clinton  Mimi,  GPS  RWY  14. 

Amdtl 
Clinton,  LV,  CUnton  Muni,  Q*8  RWY  21, 

Amdtl 
Clinton,  lA,  Clinton  Muni,  CPS  RWY  32. 

Amdtl 
Eagle  Grove,  lA,  Eagle  Grove  Muni,  GPS 

RWY  31,  Orig 
Rensselaer,  IN,  Jasper  County,  GPS  RWY  18. 

Orig 
Winchester,  IN,  Randolph  County,  GPS  RWY 

25,  Orig 
Brainerd,  MN,  Brainerd-Crow  Wing  Co 

Regional,  GPS  RWY  5,  Orig 
Chapel  Hill,  NC,  Horace  Williams,  GPS  RWY 

9,  Orig 
Waxhaw,  NC,  Jaars-Townsend.  GPS  RWY  4. 

Orig 
Waxhaw,  NC,  Jaars-Townsend,  GPS  RWY  22, 

Orig 
Waxhaw,  NC,  Jaars-Townsend,  RNAV  RWY  , 

4,  Amdt  2,  CANCELLED 
Cincinnati.  OH,  Cincinnati-Blue  Ash,  GPS 

RWY  24.  Orig 
London.  OH.  Madison  County.  GPS  RWY  8. 

Orig 
Portsmouth,  OH,  Greater  Portsmouth 

Regional,  GPS  RWY  36.  Amdt  1 
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Portsmouth,  OH.  Greater  Portsmouth 

Regional.  VOR/DME  RNAV  OR  GPS  RWY 

18.  Amdt  6 
Aurora.  OR.  Aurora  State,  GPS  RWY  17. 

Amdtl 
Aurora,  OR.  Aurora  SUte,  GPS  RWY  35, 

Amdtl 
Anderson,  SC.  Anderson  County,  GPS  RWY 

23,  Orig 
Anderson,  SC.  Anderson  County,  RNAV  OR 

GPS  RWY  23.  Amdt  5 A,  CANCELLED 
□Mraw.  SC,  Cheraw  Muni/Ljmch  Bellinger 

Fi0ld.  GPS  RWY  25.  Orig 
Florence.  SC.  Florence  Regional.  GPS  RWY 

27.  Orig 
Florence.  SC.  Florence  Regional.  RNAV  OR 

GPS  RWY  27.  Amdt  2,  CANCELLED 
Sbelton.  WA,  Sandrason  Field.  GPS  RWY  5. 

Orig 
Shahon.  WA.  Sanderson  Field.  GPS  RWY  23. 

Orfg 

(FR  Doc.  97-27403  Filed  10-15-97;  8;4S  am] 
MJJNQ  OOOC  4t10-13-li 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Dodwl  Na  29036;  Amdt  ^k>.  1827] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AOaiCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  F'rocedures 
(SIAPs]  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800    - 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 


2.  The  FAA  Regional  OfBce  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  OfBce 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weelcs,  are  for  sale 
by  the  Su{>erintendent  of  Dociunents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  MFORMATKM  CONTACT:  Paul 
J.  Best,  Flight  PrtKedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-8277 

SUPPt^MENTARY  INFOmMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  natiue,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  refarence  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP'.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  one  of  such 
duration  as  to  permanent.  With 
conversion  to  FDC/P  NOTAMs,  the 
respective  FDC/T  NOTAMs  have  been 
cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standards  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  SOidays. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  the  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

ConclusioB 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
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List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC  on  October  3. 
1997.  » 

Thomas  E.  Stockcy, 
Acting  Diioctor,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 


Standard  Instrument  Approach 
Procedtues,  effective  at  0901  UTC  m 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Antliorfty:  49  U.S.C.  40103. 40113, 40120. 
44701;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


SI  97.23, 97.2S,  97.27, 97 J9, 07^1, 97.33 
[AnMnded) 

By  amending:  S  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACANj  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  •  ^fective  Upon  Ptildication 


FDCdeie         State 


09/18^7 
09/18/97 
09/18/97 
09/19/97 
09/19/97 

09/22/97 
09/23/97 
09/23/97 


09/25/97 
09/26/97 


ME 
NO 
NO 
NE 
NE 

SO 

IL 

TN/VA 


NO 
FL 


City 


Houtton _.. 

Greensbors. 

Greensboro  — 

OgaUala  , 

OgaNala 


Sioux  Pais ..~.. — 

BelleviHe 

BristokJohnsoo-Kings- 
port 


Raieigh/Durttam 
Metwume  


Aiiport 


Houlton  InH  

Qreenstx>ro/PAdmont  Triad  Intt 
Greenaboro/Piedmont  Triad  InU 
Searte  FieW - 

OvBivO  I  I^HO   ■•••■»■■••■••■•■■•■••■•••••**• 


Joe  Foss  Field  — 

MidAmerica 

Tri-Cities  Regional 


FDC  No. 


Raleigh-Ourtiam  Inlt 
Meitxjume  inti  


FDC  7/8173 
FDC  7/8177 
FDC  7/6178 
FOC7/9185 
FDC  7«187 

FDC7/B232 
FOC7/B2S6 
FDC  7/8279 


FDC  7/6330 
FDC  7/6345 


SIAP 


VOR  RWY  5  AMDT  lO..'. 

RADAR-1.AMDT9A... 

NDB  or  GPS  RWY  14  AMDT... 

VOR  or  GPS  RWY  8.  AMDT4™ 

VOR  or  GPS  RWY  26,  AMOT 

4... 
ILS  RWY  21  AMDT  8... 
ILS  RWY  14R.  ORia.. 
ILS  RWY  23,  AMDT  24A.  ILS 

RWY    23    (CAT    II).    AMDT 

24A... 
RADAR  1  AMOT  7B... 
ILS  RWY  9R.  AMDT  10„. 


[FR  Doc.  97-27404  Filed  10-15-97;  8:45  am] 
MUMO  OOOe  4»10-1S-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  AviMion  AdmlnistFation 
14CFRPart97 

[Dodiet  Na  28069;  AmdL  Na  1800] 

RM2120-AA66 

Standard  Instrument  Approach 
Procedures;  MIscailansous 
Amendments 

AQBICY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION;  Final  rule. 


This  amendment  establishes, 
amends,  suspends,  or  revolves  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These' regulatory  actions  are 
needed  because  of  changes  occiuring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules, 
at  the  affected  airports. 


DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
asof  January  1.1982. 
AOORESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  ^ 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Offlce 
which  originated  the  SIAP. 

For  Purchase— Individual  SIAP 
copies  may  be  obtained  firom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  afiected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
].  Best.  Flight  Procedures  Standards 
Branch.  (AFS-420),  Technical  Programs 


Division,  Flight  Standuds  Service. 
Federal  Aviation  Administration,  800 
Independen/ce  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  MFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  ff)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nattu«,  and  the  need  of  a 
special  format  make  their  verbatim 
publication  in  the  Fedwal  Register 
expensive  and  impractical.  Fiuther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  in  unnecessary.  The 
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provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendments  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDCTTemporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDCyP  NOTAMs,  the  respective  FDCyT 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  die  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDCyp  NOTAMs,  die  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Fli^t  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directiy  to  published 
aeronautical  charts.  The  circumstances 


which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Futher,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  etbctive  in  less  than  30  dajn. 

Conclmrion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 


FDC  date 


0B/2S/97 
06/26/97 
06/26/97 
06^26/97 
06/26/97 
06/26/97 
0606/97 
06/27/97 

06/27/97 
06/27/97 
06/27/97 
06/27/97 
06/27/97 
06^7/97 
06«7/97 
06/27/97 
06«V97 
06/30«7 
06/3(V97 
07/01/97 
07/01/97 
07/01/97 
07/02/97 
07/03/B7 

07/07/97 
07/07/97 


SMe 


IN 

IL 

IL 

IL 

OH 

OH 

OR 

FM 

Ml 

Ml 

Ml 

Ml 

OH 

OH 

OH 

OH 

NC 

NC 

NC 

NY 

W1 

Wl 

MN 

OH 

OK 
OK 


City 


Gateabuig  .... 
Gatesburg  ..„ 
Galesburg  .... 
Wapakoneta 
Wapahoneta 


Pohnpei  Island 

Oetroit/Grosse  lie 
Oetroit/Grosse  lie 

Monroe  ,.. 

Monroe  

Cindnnall 

Cindnnali 

Cincinnali 

KAnCKwmD  

Raietgti/Durtiam 
Raieigh/Durtiam 
Raieigh/Durtwm 
StofmviNe  .......... 

Milwaukae 

Mihfvaukae 

Windom  _ 

Wapakonela  


Tulsa 
Tulaa 


Airport 


Anderson  Muffidpal-Oaflinglon  Field 

Galesburg  Muni  „ 

Gatesburg  Muni ... 

Galestxirg  Muni 

Neji  Armstrong „ 1....V..., 

Neil  Armstrong 

Newport  Muni 
Pohnpei  Intl .. 


Grossee  lie  Muni 

Grosse  lie  Muni 

Custer 

Custer 

Cincinnati-Blue /Ksh 
Cincinnati-6lue  >Vsh 
Cincinnati-Blue  Ash 
Cincinnati-Biue  /^sh 
RaleigtvDurtiam  InU 
Raleigh-Ourtiam  Intl 
Raieigh-Durhani  tnd 

Stormvilte  _ 

General  MrtdieH  Intf 
General  Mitchell  Ind 

Windom  Muni ... 

Neil  Armsrong  ......... 


Tulsa  InU 
Tulsa  InU 


Isstisd  in  Washington,  DC  on  July  11, 1997. 
Thonus  E.  Stnckey, 

Acting  Director,  Fli^t  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  i^ad  ai>  follows: 

Airtherity:  49  U.S.C.  40103, 40113,  40120. 
44701 ;  49  U.S.C  106(g};  and  14  CFR 
11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97.23, 97.25, 97  J7, 97.29, 97.31, 97.33 
and  97.36    [Amandad] 

By  amending:  §  ()7.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOC.  LOC/DME, 
LDA.  LDA/DME,  SDF,  SDF/DME; 
8  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  •  •  Effective  Upon  Publication 


FDC  No. 


7/3868 
7/3912 
7/3913 
7/3914 
7/3928 
7/3929 
7/3953 
7/3998 

7/3979 
7/3980 
7/3981 
7/3682 
7/3976 
7/3977 
7/3678 
7/3996 
7/4040 
7/4041 
7/4043 
7/4064 
7/4060 
7/4061 
7/4088 
7/4182 

7/4134 
7/4136 


SIAP 


LOC  Rwy  30  Amdt  5.„ 

VOR  or  GPS  Rwy  20.  Amdt  6... 

VOR  or  GPS  Rwy  2.  Amdt  6... 

ILS  RWY  2.  Amdt  9... 

VOR-A  Amdt  7A.. 

LOC  Rwy  26  Amdt  3... 

ILS  Rwy  16  Orig-A... 

PTPN).    NDB/DME    or   QPS-A. 

AmdII... 
NDB  or  GPS  Rwy  4,  Aradl  1>. 
VOR  or  GPS-A,  Amdt  6... 
VOR  or  GPS  Rwy  21,  Amdl  1... 
VOR  or  GPS  Rwy  3.  Amdt  1... 
NDB  Rwy  6. /kmdt  1... 
VOR  Rwy  24.  Amdt  5... 
NOB  or  GPS  Rwy  24.  /kmdt  1.„ 
GPS  Rwy  6,  Amdl  1... 
VOR  Rwy  23L  Amdt  14B... 
NDB  or  GPS  Rwy  23L  Amdl  4... 
ILS  Rwy  23L  Amdt  5D... 
VOR  or  GPS-A  Amdt  4... 
Radar-1,  Amdt23... 
N0B  or  GPS  Rwy  7R.  Amdl  10... 
MDB  or  GPS  Rwy  17.  /kmdt  4A... 
VORA3ME  RNAV  Rwy  26  Amdl 

5A... 
ILS  Rwy  36R,  Amdt  28A... 
HI-ND6  or  IIS  Rwy  18L,  Amdt 

4... 
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FDC  date 


07/D7/97  _. 

Q7/0//B7  _. 
07/07/97  ... 

07/07«7  ... 

07/07/97  ... 
07/07/97  ... 

07/07/97  ... 

07/07/97  ... 
07/06/97  ... 
OlKMff  ... 
07/08/97  ... 


State 


OK 

OK 
OK 

OK 

OK 
OK 

OK 

OK 
H. 
TX 
TX 


City 


Tulsa. 

Tulsa. 
Tulsa. 

Tulsa. 

Tulsa. 
Tulsa 

Tulsa 


Tulsa 

Peoria  . — 
Denton  ..... 
Denton  ..... 


/kirport 

Tulsa  InU _ 

Tulsa  Intl  .........«..»._.. 

Tulsa  Intl . — .^... 

Tulsa  Intt  ......»^.....».... 

Tulsa  Intl . .. 

Tulsa  Intl _ 


FDC  No. 


Tulsa  InU 


Tulsa  Intl 

Greater  Peoria  Rsgionai 

Denton  Muni 

Denton  Muni 


7/4138 

7/4143 
7/4145 

7/4151 

7/4153 
7/4256 

7/4260 

7/4261 
7/4271 
7/4269 
7/4270 


SIAP 


HI-VOR/DME   or   TACAN   Rwy 

26 
ILS  Rwy  18R.  Amdl  6... 
NDB  or  QPS  Rwy  18L.  Amdt 

10... 
NDB  or  GPS  Rwy  36R,  Amdl 

19... 
ILS  Rwy  18L,  Amdt  13A... 
VOR  or  TACAN  or  GPS  Rwy  26. 

kmAZi... 
VOMME   or  TACAN   or  QPS 

Rwy  8,  /kmdt  3A... 
Ht-NDB  or  ILS  Rwy  36a.. 
ILS  Rwy  13  Amdl  6A... 
NDB  or  GPS  Rwy  17,  Amdt  6« 
ILS  Rwy  17,  Amdt  6... 


[FR  Doc.  97-27500  Filed  10-15-97;  8:45  am] 
BSJJNQ  CODE  4t1IMS-M 

DEPARTMENT  OF  TRANSPORTATION 

Faderal  Aviation  Administration 

14  CFR  Part  97 

{Docket  No.  29007;  AmdL  Na  18iq 

Standard  Instruntent  Approach 
Procedures;  Miscelianeous 
Antendntents 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTWN:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAP's)  for  operations  at  certain 
airports.  These  regidatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occiuring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  sale  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  sale  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,1982. 
ADDRESSES:  Availability  of  matters 
Incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  BuUding.  800 


Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tbe  afCscted  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copiet  of  all  SIAP's 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents, 
U.S.  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHEn  MFORMATION  CONTACT: 
Paul  J.  Best.  Fli^t  Procediues 
Standards  Branch  {AFS-420).  Technical 
Programs  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  MFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SIAP  is  contained  in 
official  FAA  form  dociunents  which  are 
incorporated  by  reference  in  this 
amendment  luider  5  U.S.C.  552(a),  1 
CFR  part  51.  and  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAP's.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim    - 
publication  in  the  Federal  K agister 


expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  niunber. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SlAPs.the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  SIAP's  will  be 
altered  to  include  "or  GPS"  in  the  title 
without  otherwise  reviewing  or ' 
momfying  the  procedure.  (Once  a  stand 
alone  GPS  procedure  is  developed,  the 
procedxire  tide  will  be  altered  to  remove 
"or  GPS"  from  these  non-localizer,  non- 
precision  instnunent  approach 
procedure  tides.) 

The  FAA  has  determined  through 
extensive  analysis  that  current  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment  In 
consideration  of  the  above,  those  SIAFs 
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currently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAP's  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are,  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subiecta  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  August  22, 
1997. 


iE.Stiick0y, 
Acting  Director,  Flight  Standards  Service. 

Adaption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  p>art  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Aatfaority:  49  U.S.C  106(g).  40103,  40106. 
40113-40114,  40120.  44502,  44514.  44701. 
44719^  44721-44722. 

ff  97.23. 97.27.  t7.33  and  97.35    [AmMWtod] 

Z.  Amend  97.23,  97.27,  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SLAP'S,  effective  at  0901  UTC  on  the 
dates  specified: 

•  •  *EffiBctiveOct9.1997 

Monte  VisU.  (X>,  Monte  Viata  Muni.  NDB 
GPS  RWY  20.  Orig  CANCELLH) 

Monte  Vista,  CO,  Monte  ViaU  Muni,  NDB 
RWY  20.  Orig  Plant  Qty.  FL.  Plant  Qty 
Mimi.  NDB  RWY  9.  Or^  CANCELLED 


Plant  City,  FL,  Plant  Qty  Mimi,  rTOB  RWY 
9,  Amdt  1  Caimi,  IL,  Cami  Muni,  NDB 
RWY  36.  Amdt  5  CANCELLED 

Carmi,  IL,  Cami  Muni,  NDB  RWY  38,  Orig 
Keene,  NH,  Dillant-Hopkins,  VOR  or  GPS 
RWY  2,  Amdt  11  CANCELLED 

Kaene,  NH.  DUIantHopkins,  VOR  RWY  2, 
Amdt  12  Ogden.  UT,  Ogden-Hinckley, 
VOR  or  GPS  RWY  7,  Amdt  5  CANCELLED 

Ogden,  UT,  Ogden-Hinckley.  VOR  RWY  7, 
Amdt  5  Eagle  River,  WI,  Eagle  River  Union, 
VOR/DME  or  GPS  RWY  4,  Amdt  1 
■     CANCELLED 

Eagle  River.  WI,  Eagle  River  Union.  VOR/ 
DME  RWY  4,  Amdt  1 

(FR  Doc  97-27499  Filed  10-15-97;  8:45  am] 

BILLINO  CODE  4*10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29037;  AindL  No.  1828] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AOSiev:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procediues 
(SLAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  conunissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
wliich  originated  the  SIAP. 


For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAP's, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-^20),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SIAP  is  contained  in 
official  FAA  form  documents  which  are 
incorporated  by  reference  in  this 
amendment  imder  5  U.S.C.  5S2(a),  1  '- 
CFR  part  51.  and  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAP's.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
docimients  is  tmneoessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SIAP's.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  The 
SIAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  &  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procediues 
(TERPS).  In  developing  these  SLAPs,  the 
TERPS  criteria  were  applied  to  the 
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conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instnunent  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  SLAP's  will  be 
altered  to  include  "or  GPS"  in  the  title 
without  otherwise  reviewing  or 
modifying  the  procedure.  (Once  a  stand 
alone  GPS  pnx^edure  is  developed,  the 
procedure  title  will  be  altered  to  remove 
"or  GPS"  from  these  non-localizer,  non- 
precision  instrument  approach 
procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  current  SLAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideration  of  the  above,  those  SIAP's 
currently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SLAP's  and 
safefy  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are,  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"sigmficant  regulatory  action"  tmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecta  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

laaued  in  Washington,  DC,  on  October  3. 
1997. 

Tliomas  E.  Stnckay, 
Acting  Director.  Flight  Standards  Service. 

AdoptioB  of  the  amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authorify  citation  for  part  97 
continues  to  read: 

Andiority:  49  U.S.C  106(g).  40103. 40106, 
40113-40114.  40120.  44502.  44514.  44701. 
44719,  44721-44722. 

2.  Amend  §§97.23,  97.27,  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's,  effective  at  0901  UTC  on  the 
dates  specffied,  as  follows: 

M  97.23, 97.27, 97.33, 97.36    [Amended] 
•  •  *  Effective  Nov  6. 1997 

Auburn,  AL,  Aubum-Opelika  Robert  G.  Pitte. 

VOR  or  GPS  RWY  28,  Amdt  9B,  Cancelled 
Aubuni,  AL,  Aubum-Opelika  Robert  G.  Pitts, 

VOR  RWY  28,  Amdt.  9B 
Foirest  City,  AR,  Forrest  City  Muni,  NDB  or 

GPS  RWY  35,  Amdt.  3,  Cancelled 
Foirest  City.  AR.  Forrest  City  Muni.  NDB 

RWY  35 
Helena/West  Helena.  AR,  Thomspon-Robbins 

Field,  NDB  or  GPS  RWY  17.  Amdt  4. 

Cancelled 
Helena/West  Helena.  AR,  Thomspon-Robbins 

Field,  NDB  RWY  17,  Amdt  4 
Orlando,  FL,  ExecuUve,  NDB  or  GPS  RWY  7, 

Amdt.  15,  Cancelled 
Orlando,  FL.  Executive,  NDB  RWY  7,  Amdt 

15 
Elmira,  NY,  Elmira/Coming  Regional,  NDB  or 

GPS  RWY  24,  Amdt.  13A,  Cancelled 
Elmira,  NY,  Elmira/Coming  Regional.  NDB 

RWY  24.  Amdt  13A 

(FR  Doc.  97-27405  Filed  10-15-97;  8:45  am] 

BMJJNQ  CODE  4«10-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart97 

[Dodnt  No.  29006;  Amdt  No.  1817] 

Standard  instrument' Approach 
Procaduras;  MIscallanaoua 
Amendments 

AGB«CY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procediues 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 


designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specffied  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
AOOnesSES:  Availabilify  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
vdiich  originated  the  SIAP. 

For  Purchaae 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  IX:  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affiacted  airport  is 
located. 

By  Snbeciiption 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best  Flight  Procediues  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPt.aiENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
est^lishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediues  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  82BO- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
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examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPt,  their 
complex  natiu«,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

TlwRnle 

This  amendment  to  part  97  is  efiective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  inunediate 
relationship  between  these  SIAPs  and 
safety  in  air  conunerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SLAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 


does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significaAt 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  ofSubiectB  in  14  CFR  Part  97 

Air  traffic  control,  Airports. 
Navigation  (Air). 

Issued  in  Washington.  OC,  on  August  22, 
19B7. 


lE-Stnckey. 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procediues,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-OTANDARO  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Aothority:  49  U.S.C  106(g).  40103,  40113. 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.25  LOG,  LOC/DME. 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  LSMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

ff  97.23,  97.25. 97.27. 97.29, 97.31, 97.3S. 
97.96    [Amandad] 

•  •  *  Effective  Septtmber  11. 1997 

Deadhone,  AK,  DewlhorM,  VOR/DME  OR 

TACAN  RWY  4L,  Orig.  CANCELLED 
Deadhorae.  AK,  Deadhone,  VOR/DME  OR 

TACAN  RWY  4.  Orig 
Deedhorse.  AK.  Deadhone,  VOR/DME  OR 

TACAN  RWY  22,  Amdt  2 
DeadhoTse,  AK.  Deadhone,  ILS/DME  RWY  4. 

Amdt  8 
Deadhone.  AK.  Deadhone.  LOC/DME  BC 

RWY  22,  Amdt  8 
Los  Angeles.  CA,  Los  Angeles  Intl,  ILS  RWY 

25R.  Amdt  11 
Los  Angeles,  CA,  Los  Angeles  Intl,  ILS  RWY 

25L,  Amdt  7 
Bloomington/Normai.  IL,  Central  IL  Regl 

Arpt  at  Bloomington  Nonnal,  ILS  RWY  20, 

Orig 
Decatur,  TX,  Decatur  Muni,  VOR/DME  RWY 

16,  Amdt  1 
DM:anir,  TX,  Decatur  Mimi.  RAbAR-1,  Amdt 

16 


•  •  *^fecUveCk:tober9.1897 

Vacaville,  CA.  Nut  Tree,  RNAV  RWY  20. 

Amdt  1,  CANCELLED 
Rochester.  IN.  Fulton  County.  GPS  RWY  29. 

Orig 
Sciibner,  NE,  Scribner  SUte.  VOR  RWY  35. 

Amdtl 
Fort  Worth,  TX,  Fort  Worth  Alliance,  ILS 

RWY  34R,  Amdt  3 
Summersville,  WV,  Summarsville,  SDF  RWY 

4,  Amdt  1.  CANCELLED 
Summenville,  WV,  Summersville,  NDB  RWY 

4.  Amdt  2,  CANCELLED 

•  *  '  Effective  November  6. 1997 

Fort  Payne,  AL,  Isbell  Field,  GPS  RWY  4. 

Orig 
Fort  Payne.  AL,  bbell  Field,  GPS  RWY  22. 

Orig 
Fayetteville.  AR,  Drake  Field.  VOR/DME-B, 

Orig 
Fayetteville.  AR,  Drake  Field,  VOR/DME 

RWY  34,  Orig.  CANCELL£D 
Fayetteville,  AR.  Drake  Field,  LOG  RWy  16, 

Amdt  16 
Fayetteville,  AR,  Drake  Field.  LDA/DME 

RWY  34,  Amdt  1 
FayetteviUe.  AR.  Drake  Field,  MLS  RWY  34 

Amdtl 
Titusville,  FL,  Arthur  Dunn  Air  Park,  GPS 

RWY  15.  Orig 
Titusville.  FL,  Arthur  Dunn  Air  Park.  GPS 

RWY  33,  Orig 
Hampton,  GA,  Clayton  Coimty-Tara  Fields, 

GPS  RWY  24,  Amdt  1 
Wayooss,  GA,  Waycroas-Wara  County,  GPS 

RWY  18,  Orig 
Waycross.  GA,  Waycross-Ware  County,  GPS 

RWY  36,  Orig 
Waycross,  GA.  Waycross-Ware  County, 

RNAV  OR  GPS  RWY  18.  Amdt  4B. 

CANCELLED 
Charles  City,  lA.  Charles  City  Muni,  GPS 

RWY  30.  Orig 
Nampa,  ID.  Nampa  Muni,  GPS-B,  Orig 
Nampa,  ID.  Nampa  Muni.  GPS  RWY  11.  Orig 
Bedford,  IN,  Virgil  I.  Grisson  Muni,  VOR/ 

DME  RWY  13.  Amdt  10 
Bedford,  IN.  Virgil  I.  Grisson  Muni.  VOR/ 

DME  RWY  31,  Amdt  9 
Bedford,  IN.  Virgil  I.  Grisson  Muni.  NDB 

RWY  13,  Amdt  8 
Bedford.  DM,  Virgil  I.  Grisson  Mimi,  NDB 

RWY31,  Amdt  10 
Bedford.  IN.  Virgil  I.  Grisson  MuiU.  GPS 

RWY  13,  Orig 
Bedford.  IN.  Viigil  I.  Grisson  Muni,  GPS 

RWY  31.  Orig 
Kendallville,  IN,  Kendallville  Muni.  GPS 

RWY  27,  Orig 
Louisville,  KY,  Bo%nn4n  Field,  VOR  OR  GPS 

RWY  24,  Amdt  7 
Friendly.  MD,  Potomac  Airfield.  GPS  RWY  6. 

Orig 
Friendly.  MD,  Potomac  Airfield,  VOR/DME 

RWY  6,  Orig 
Crookston,  MN.  Crookston  Muni  Kirkwood 

Fid,  GPS  RWY  31,  Orig 
Lee's  Summit,  MO.  Lee's  Summit  Muni, 

VOR/DME-A,  Orig 
Lee's  Summit,  MO,  Lee's  Summit  Muni,  VOR 

OR  GPS-B,  Amdt  3,  CANCELLED 
Harvey,  ND,  Harvey  Muni.  GPS  RWY  11. 

Orig 
Harvey.  ND.  Harvey  Muni.  GPS  RWY  29  Orig 


Federal  Register  /  Vol.  62,  No.  200  /  Thursday,  October  16,  1997  /  Rules  and  Regulations     53753 


New  Philadelphia,  OH,  Hairy  Clever  Field. 
GPS  RWY  14,  Orig 

(FR  Doc  97-27497  Filed  10-15-97;  8:45  am] 
■NJUNG  OOOC  4t10-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

podnt  Na  29006;  AmdL  Na  18iq 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  luider  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effsctive  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  OfBce  of  the 
region  in  which  afiiected  airport  is 
located;  or 

3.  The  FUght  Inspection  Area  0£Bce 
which  originated  the  SIAP. 

For  Purchase-Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tihe  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 


US  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  MFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  FUght  Data 
(Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
fm  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expei^ive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  uimecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

Hie  Rule 

This  amendment  to  part  97  of  the 
Fedwal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FEC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 


Standard  for  Terminal  Instr\iment 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  a^cted 
airports.  All  SLAP' amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directiy  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  malting  these 
SLAPs  effective  in  less  than  30  days. 

Conchision 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  AirporU, 
Navigation  (Air).  : 

Issued  in  Washington.  DC,  on  August  22. 
1997. 

TtMHBSsE.  Stnckey, 
Acting  Diiector,  Flight  Standardt  Service. 

AdoptioB  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 
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PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Aathority:  49  U.S.C  40103.  40113, 40120, 
44701;  49  U.S.C  106(g);  and  14  CFR 
11.49(b)(2). 


FDCdaia 


2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LXX:.  LOC/DME. 
IDA.  LDA/DME.  SDF.  SDF/DME; 
897.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 


NfLS/RNAV;  §97/31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

H  87,23,  »7.25, 97.27, 97M,  97J3^.  »7.3S, 
97.36    [Amended] 

•  •  •  Effective  Upon  Publication 


06^7/97 

08/08/97 
08/08/97 
08/11/97 

06/12/97 
08/14/97 
OBnS/97 

08/18/97 
08/18/97 

08/18/97 
08/18/97 


Sttfe 


FM 

DC 
FL 
Ml 

NE 
MT 


IN 
KS 

VA 
VA 


City 


Pohnpei  Island 

Washington 

Miami „. 

Eacanatw  


Noftok  „ 
KiKssouia 
Hywwis 


Graenaburg 
Oathe 


Richmond/Ashtand 
RichmoncVAshtand 


Airport 


IntI 


Washington  Duies  InH 

Miami  IntI „. 

DeNa  County  


Kart  Stefan  Memorial  _ 

Intemationai  

Munt-BoardmoVPolando 
ReU. 

Greenstxjrg-Oecatur  County 

Johnson  County  Executive  

Harwver  County  Muni 

Harxjvef  County  Muni  „„. 


FOCNo. 


F0C7/3998 

FDC7/5199 
FDC7/5269 
FDC7/5362 

FDC7/5380 
FDC7/5442 
FDC7/5451 

FDC7/5523 
FDC7/5519 

FDC7/5624 
FDC7/5525 


Sl/kP 


PTPN).    NDB/DME    or    GPSA 

AMDT  1  ... 
ILS/DME  RWY  1 L  AMDT  5 ... 
ILS  nWY  9L,  AMDT  28  ... 
VOR  or  GPS  RWY  18.  AMDT  7 

ILS  RWY  1.  AMDT 4... 
ILS  RWY  11,  AMDT  10... 
ILS  RWY  24.  AMDT  ISC  ... 

VOR  or  GPS-A.  AMDT  2  ... 
NDB  or  GPS  RWY  18,  AMDT  3A 

VOR  RWY  16  ORIG-A  .„ 
VOR  RWY  16  ORIG-A  ... 


(FR  Doc.  97-27498  Filed  10-15-97;  8:45  am] 

■UMa  COM  4t1*-13-M 

DEPARTMENT  OF  DEFENSE 

Coqw  of  Engineers,  Department  of  the 
Anny 

33CFRPart334 

Danger  Zone,  Pacific  Ocean,  Naval  Air 
Weapons  Station.  Point  Mugu.  Ventura 
County,  CA 

agency:  U.S.  Army  Corps  of  Engineers, 

DoO. 

ACTION:  Final  rule. 


On  July  28. 1997,  the  Corps 
published  an  interim  final  rule  in  the 
Federal  Register,  which  established  a 
danger  zone  in  the  waters  of  the  Pacific 
Ocmn  extending  5,000  meters  offshore 
from  the  small  arms  range  at  the  Naval 
Air  Weapons  Station,  in  Point  Mugu. 
Ventura  Coimty,  California.  The  danger 
zone  would  provide  an  appropriate  and 
enforceable  zone  in  which  the  Navy 
may  conduct  small  arms  test  firing  to 
qualify  military  and  civilian  security 
personnel.  The  comment  period  for  the 
interim  final  rule  ended  on  August  27, 
1997.  No  comments  were  received. 
DATES:  Effective  July  28, 1997. 
AOOfteSSES:  HQUSACE.  CECW-OR. 
Washington,  DC  20314-1000. 
FOR  FURTHER  MFORMATION  CONTACT.  Ms. 
Tifhny  Welch  at  (805)  641-2935  or  Mr. 
Ralph  Eppard  at  (202)  761-1783. 
WfPtBmaMPt  MFORMATION:  Pursuant 
to  its  authorities  in  section  7  of  the 


Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XDC  of  the 
Army  A^jpropriatlons  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3).  the  Corps  is 
amending  the  regulations  in  33  CFR  part 
334  by  adding  a  new  danger  zone 
regulation  in  §  334.1125.  On  July  28, 
1997,  the  Corps  published  the  new 
danger  zone  regulations  in  the  Federal 
Register  (62  FR  40278)  as  an  interim 
final  rule,  efi^ective  on  the  date  of 
publication,  with  public  comments 
invited  until  August  27, 1997.  Based  on 
comments  received,  the  Corps  would 
take  appropriate  action  which  could 
include  further  revision  or  suspension 
of  the  rules.  We  received  no  comments. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones,  Navigation  (water). 
Transportation. 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

Accordingly,  the  interim  final  rule 
adding  33  CFR  334.1125  on  July  28. 
1997,  (62  FR  40278)  is  adopted  as  a  final 
rule,  without  change. 

Dated:  October  7. 1997. 

Approved: 
RnawU  L.'FBhnBaa. 

Major  General,  USA,  Director  of  Civil  Works. 
(FR  Doc  97-27318  Filed  10-15-97;  8:45  am) 
BHJJNO  coos  S71»4S-M 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parta  901,  903.  904.  912. 913, 
915.  916. 932.  933,  939.  944  and  970 

RIN  1991-AB35 

Acquialtlon  Regulation:  Acquialtion 
StrMmilnIng 

AGENCY:  Department  of  Energy. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  amending  the  Department  of 
Energy  Acquisition  Regulation  (DEAR) 
to  supplement  the  Federal  Acquisition 
Regulation's  (FAR)  implementation  of 
certain  provisions  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
and  the  Clinger-Cohen  Act  of  1996.  In 
addition.  EXDE  is  amending  the  DEAR  to 
eliminate  unnecessary  and  obsolete 
coverage  and  to  make  certain  technical 
and  conforming  amendments,  as 
appropriate. 

DATES:  This  final  rule  is  effective 
November  17,  1997. 

FOR  FURTHER  VtFORMATKM  CONTACT:  John 
R  Bashista  (202)  586-8192  (telephone); 
(202)  58&-0545  (facsimile); 
john.bashistaOhq.doe.gov  (electronic 
mail). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

n.  Section-by-Section  Analysis 

nL  Procedural  Requirements. 

A.  Review  Under  Executive  Order  12612. 

B.  Review  Under  Executive  Order  12866. 
C  Review  Under  Executive  Order  12988. 
D.  Review  Under  the  National 

BDviionmental  Policy  Act 
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E.  Review  Under  the  Paperwork  Reduction 
Act 

F.  Review  Under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 

G.  Review  Under  the  Unfunded  Mandates 
Reform  Act. 

L  Background. 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (FASA).  Pub.  L.  103-355. 
%vas  enacted  on  October  13, 1994,  and 
provides  authorities  that  streamline  the 
acquisition  process  and  minimize 
burdensome  government-unique 
requirements.  Among  the  many  changes 
brought  about  by  this  legislation.  FASA 
established  new  and  innovative 
acquisition  streamlining  concepts  and 
methods  pertaining  to  the  acquisition  of 
commercial  items;  simplified 
acquisition  procediu«s;  multiple  award, 
task  and  delivery  order  contracts; 
protests;  and  changes  to  the  Truth  in 
Negotiations  Act  The  Clinger-Cohen 
Act  of  1996,  Pub.  L.  104-208,  was 
enacted  on  September  30, 1996,  to 
further  streamline  the  Federal 
procurement  system  in  such  areas  as 
competition  requirements,  debriefings. 
procurement  integrity  and  the 
acquisition  of  commercial  items  and 
information  technology  products  and 
services.  The  issuance  of  interim  and 
final  rules  implementing  these  statutes 
in  the  FAR  has  been  largely  completed. 
Accordingly,  this  rulemaking  will 
implement  and  supplement,  as 
appropriate,  the  FAR's  implementation 
of  certain  provisions  of  the  FASA  and 
Clinger-Cohen  Act  of  1996.  This  final 
rule  will  also  eliminate  obsolete 
coverage  and  make  necessary  technical 
and  conforming  amendments  to  the 
DEAR. 

IL  Section-by-Section  Analysis 

1.  The  authority  for  citations  for  parts 
901. 903, 904, 913,  915.  916.  932.  933. 
939  and  944  are  restated. 

2.  Section  901.601.  General,  which 
addresses  contracting  authority  and 
responsibilities,  is  amended  by 
designating  the  current  paragraph  as 
paragraphia),  and  by  adding  new 
paragraph  (b)  to  identify  that  the 
authority  set  forth  at  48  CFR  1.601(b)  is 
delegated  within  EXDE  to  the 
Procurement  Executive. 

3.  Subsection  903.104-11,  Processing 
violations  or  possible  violations  under 
procurement  integrity,  is  redesignated 
as  subsection  903.104-10,  and  the 
subsection  heading  and  coverage  are 
revised  to  conform  to  recent  FAR 
changes. 

4.  Subsection  904.804-1,  Close  out  by 
the  office  administering  the  contract, 
which  addresses  contract  closeout 
procedures,  is  amended  by  deleting  the 


reference  to  section  942.708  and 
substituting  in  lieu  thereof  a  reference  to 
48  CFR  42.708. 

5.  Part  912.  Acqtiisition  of 
Commercial  Items,  is  added  and  the 
authority  for  new  Part  912  is  stated  as 
42  U.S.C.  7254  and  40  U.S.C.  486(c). 

6.  Section  912.302.  Tailoring  of 
provisions  and  clauses  for  the 
acquisition  of  commercial  items,  is 
added  to  incorporate  DOE's  procedures 
for  waiving  the  prohibition  at  48  CFR 
12.302(c)  on  tailoring  or  adding  terms  or 
conditions  that  are  inconsistent  with 
customary  conunercial  practice  for  a 
solicitation  or  contract  for  commercial 
items. 

7.  Subsection  913.505-1.  which 
addresses  the  use  of  certain  forms  for 
simplified  acquisitions,  is  amended  by 
redesignating  subparagraph  (a)(2)  as 
paragraph  (ah  deleting  the  last  sentence 
of  redesignated  paragraph  (a)  and 
substituting  in  lieu  thereof  a  reference  to 
48  CFR  12.204  regarding  the  use  of  the 
Standard  Form  1449.  Solicitation/ 
Contract/Order  for  Commercial  Items; 
and  removing  subparagraph  (b)(2)  in  its 
entirety  as  the  coverage  is  obsolete. 

8.  Subsection  915.804-3,  Exemptions 
firom  or  waiver  of  submission  of 
certified  cost  or  pricing  data,  is 
redesignated  as  subsection  915.804-1. 
and  the  subsection  heading  and 
coverage  are  revised  to  conform  with 
recent  changes  to  the  FAR. 

9.  Subsection  915.804-6.  which 
addresses  the  authority  to  waive 
requirements  for  cost  or  pricing  data 
under  certain  circumstances,  is 
amended  to  conform  with  recent  FAR 
changes  by  revising  the  subsection 
heading,  and  removing  paragraph  (i) 
which  contains  obsolete  coverage. 

10.  Subsection  915.806-2,  Prospective 
subcontractor  cost  or  pricing  data,  is 
added  to  implement  FAR  coverage 
regarding  the  authority  to  excuse  a 

■  prospective  contractor  from  submitting 
subcontractor  cost  or  pricing  data. 

11.  Subpart  915.10,  Preaward,  Award, 
and  Postaward  Notifications,  Protests 
and  Mistakes,  which  addresses  the 
debriefing  of  unsuccessful  offerors,  is 
removed  as  the  coverage  is  obsolete  and 
uimecessary  purauant  to  recent  changes 
to  48  CFR  15.10. 

12.  Section  916.504,  Indefinite- 
quantity  contracts,  is  added  to 
implement  the  Department's  policy 
regarding  the  incorporation  of  minimum 
ordering  guarantees  in  multiple  award 
contracts. 

13.  Section  916.505.  Ordering,  is 
added  to  implement  the  Department's 
policies  and  procedures  pertaining  to 
Task  Order  Contract  and  Delivery  Order 
Contract  Ombudsman  duties  and 
responsibilities. 


14.  Subpart  932.4  is  amended  to 

revise  the  heading  of  the  subpart  to 
conform  with  recent  changes  to  the 
FAR 

15.  Subsection  933.102,  General,  is 
added  to  identify  that  the  authority  set 
forth  at  48  CFR  33.102(b)  to  provide 
corrective  relief  in  response  to  a  protest 
is  delegated  within  DOE  to  the  Heads  of 
Contracting  Activities. 

16.  Part  939,  Acquisition  of  Federal 
Information  Processing  Resources  By 
Contracting,  is  revised  to  update  the 
coverage  pursuant  to  recent  FAR 
changes  resulting  from  the  passage  and 
implementation  of  Section  E  of  the 
Clinger-Cohen  Act  of  1996.  X 

17.  Part  944.  Subcontracting  Policies 
and  Procedures,  which  addresses 
obsolete  internal  DOE  subcontracting 
policies  and  procedures  pertaining  to 
contractors'  ptirchasing  system  reviews, 
is  removed. 

18.  The  authority  citation  for  Part  970 
is  restated. 

19.  Subsection  970.1508-1.  which 
addresses  the  applicability  of  cost  or 
pricing  data  to  IDOE  cost-reimbursement 
management  and  operating  contracts,  is 
amended  to  update  and  clarify  the 
Department's  coverage  pursuant  to 
recent  changes  to  the  FAR  resulting 
from  FASA  and  Clinger-Cohen  Act 
amendments  to  the  Truth  in 
Negotiations  Act  and  to  prescribe  the 
use  of  appropriate  FAR  clauses 
regarding  requirements  for 
subcontractor  cost  or  pricing  data. 

20.  Subsection  970.5204-22, 
Contractor  purchasing  system,  is 
amended  by  revising  paragraph  (a)  to 
incorporate  requirements  for  the 
management  of  a  Self- Assessment 
Program,  and  the  Government's  review 
of  contractors'  purchasing  systems  in 
accordance  with  FAR  subpart  44.3  and 
other  DOE  implementing  policy  and 
guidance.  The  section  is  further 
amended  by  revising  paragraph  (b)  to 
correct  an  obsolete  reference. 

21.  Subsection  970.5204-24. 
Subcontractor  cost  or  pricing  data,  is 
removed  and  the  subsection  reserved 
piu^uant  to  the  amendments  made  to 
subsections  970.1508-1  and  970.5204- 
44. 

22.  Subsection  970.5204-44,  which 
prescribes  subcontract  flowdown 
requirements  for  DOE  management  and 
operating  contractors,  is  amended  to 
revise  the  coverage  set  forth  therein 
regarding  the  flowdown  o( 
subcontractor  cost  or  pricing  data 
requirements. 

23.  Subsection  970.5204-60.  Facilities 
management,  is  amended  to  update  the 
clause  pursuant  to  the  cancellation  and/ 
or  redesignation  of  several  internal  DOE 
Directives  referenced  therein. 
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m.  Procedural  Requirements. 

A.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism,"  52  FR  41685  (October  30. 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effiects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  efEscts, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  DOE  has  determined  that 
this  rule  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of 
States. 

B.  Review  Under  Executive  Order  12866 

This  regulatory  action  has  been 
determined  not  to  be  a  "signiRcant 
regulatory  action"  under  Executive 
Onler  12866,  "Regulatofy  Planning  and 
Review,"  58  FR  51735  (October  4, 1993). 
Accordingly,  this  action  was  not  subject 
to  review,  under  that  Executive  Order, 
by  the  Office  of  Information  and 
Regulatory  A&irs  of  the  Office  of 
Management  and  Budget  (OMB). 

C.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7. 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
afEacted  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specffically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensiue  that  the  regiUation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction:  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 


Executive  agencies  to  review  regulations 
ia  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  regulations 
meet  the  relevant  standards  of  Executive 
Order  12988. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Coimcil  on 
Environmental  Quality  Regulations  (40 
CFR  1500-1508),  the  Department  has 
established  guidelines  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321,  et  seq.). 
Pursuant  to  Appendix  A  of  Subpart  D  of 
10  CFR  part  1021,  National 
Environmental  Policy  Act  Implementing 
Procedures  (Categorical  Exclusion  A6), 
DOE  has  determined  that  this  rule  is 
categorically  excluded  from  the  need  to 
prepare  an  environmental  impact 
statement  or  environmental  assessment. 

E.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  ride.  Accordingly,  no 
OMB  clearance  is  required  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501.  et  seq.). 

F.  Review  Under  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  promulgation  of  the 
r\ile  prior  to  its  effective  date.  The 
report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C  804(3). 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  generally 
requires  a  Federal  agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  Federal 
Mandate  with  costs  to  State,  local  or 
tribal  governments,  or  to  the  private 
sector,  of  $100  million  or  more.  This 
rulemaking  only  affects  private  sector 
entities,  and  the  impact  is  less  than 
$100  million. 

List  of  Subjects  in  48  CFR  Parts  901, 
903,  904.  912,  913.  915.  916,  932,  933, 
939,  944  and  970 

Government  procurement. 


Issued  in  Washington.  D.C  on  October  9. 
1997. 

Richanl  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

For  the  reasons  set  forth  in  the 
preamble,  Chapter  9  of  Title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  The  authority  citations  for  parts 
901,  903,  904, 913, 915,  916,  932,  933. 
939  and  944  continue  to  read  as  follows: 

Authority:  42  U.S.C  7254;  40  U.S.C. 
486(c). 

PART  901— FEDERAL  ACQUISmON 
REGULATIONS  SYSTEM 

2.  Section  901.601  is  amended  to 
designate  the  existing  paragraph  as 
paragraph  (a)  and  by  adding  new 
paragraph  (b)  to  read  as  follows: 

901.001    Qen««L 

(a)*  •  • 

(b)  The  Procurement  Executive  has 
been  authorized,  without  power  of 
redelegation,  to  perform  the  functions 
set  forth  at  48  CFR  1.601(b)  regarding 
the  assignment  of  contracting  functions 
and  responsibilities  to  another  agency, 
and  the  creation  of  joint  or  combined 
offices  with  another  agency  to  exercise 
acquisition  functions  and 
responsibilities. 

PART  903— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Subsection  903.104-11  is 
redesignated  as  subsection  903.104-10, 
and  revised  to  read  as  follows: 

903.104-10    Violations  or  possible 
violationa  (DOE  coverage— f>aragraph  (a)). 

(a)  Except  for  Headquarters  activities, 
the  individual  within  DOE  responsible 
for  fulfilling  the  requirements  of  48  CFR 
3.104-10(a)  (1)  and  (2)  relative  to 
contracting  officer  conclusions  on  the 
impact  of  a  violation  or  possible 
violation  of  subsections  27  (a),  (b).  (c)  or 
(d)  of  the  Office  of  Federal  Procxirement 
Policy  Act  shall  be  the  legal  counsel 
assigned  direct  responsibility  for 
providing  legal  advice  to  the  contracting 
office  making  the  award  or  selecting  the 
source.  The  legal  counsel  is  the  Chief 
Counsel  for  the  Operations  Offices  or 
the  Federal  Energy  Technology  Center; 
the  Counsel,  or  the  Chief  Counsel,  for 
the  Support  Offices  or  the  Naval 
Reactors  Offices;  and  the  General 
Counsel  for  the  Power  Administrations. 
For  Headquarters  activities,  the 
individual  designated  to  perform  the 
responsibilities  in  48  CFR  3.104-10(a) 
(1)  and  (2)  regarding  questions  of 
disclosure  of  proprietary  or  source 
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selection  information  is  the  Assistant 
General  Counsel  for  Procurement  and 
Financial  Assistance.  The  designated 
individual  for  other  questions  regarding 
48  CFR  3.104-10(a)  (1)  and  (2)  for 
Heedquarters  activities  is  the  Agency 
Ethics  Official  (Designated  Agency 
Ethics  Official). 

PART  904— ADMINISTRATIVE 
MATTERS 

4.  Subsection  904.804-1  is  amended 
by  revising  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 

904.804-1    Cloaeout  by  the  offlee 
adnHiyataring  the  contract  (DOE 
Coweraga    paragrapha  (a)  and  (b)). 

•        •        *        •        * 

(b)  Quick  cloaeout  procedures  for  cost 
reimbursable  and  other  than  firm  fixed 
price  type  contracts  are  covered  under 
48  CFR  42.708. 

5-6.  Part  912  is  added  in  Subchapter 
B  to  read  as  follows: 

PART  912— ACQUISITION  OF 
COMMERCIAL  ITEMS 

Subpart  912.3— Solicitation  Provtsiona  and 
Contiact  Clauaea  for  the  Acquisition  of 
Commarciai  Itami 


-      ^ 

912.302    Tailoring  of  provisions  and  clauses 
for  the  acquisition  of  commercial  items. 

Aothoiity:  42  U.S.C  7254;  40  U.S.C. 
48e(c). 

Subpart  912.3-Solicltatlon  Provisions 
snd  Contract  Clauses  for  tha 
Acquisition  of  Commarclal  Itams 

912.302    Tailoring  of  provtsiona  and 
ciaiiaaa  fnrthn  ■rqiittmTTn  rrf  -r — t-"'-* 
name.  POE  oowaraga— paragraph  (c)) 


(c)  The  waiver  required  by  48  CFR 
,  12.302(c)  shall  be  in  writing  and 
'approved  by  the  contracting  officer. 

PART  913— SIMPURED  ACQUISITION 
PROCEDURES 

7.  Subsection  913.505-1  is  revised  to 
read  as  follows: 

918J06-1    OpaonalFonH(OF)347,ORlar 
for  Supplies  or  Sacvioaa,  and  OpSonal  Fofin 
34S,  Ordar  for  SuppHaa  or  Sarvicea 
Schaduie-Contlnualion  or  DOE  F  42S0.3, 
Order  for  Suppilaa  or  Sorvloaa.  (DOE 
(■)) 


(a)  Optional  Forms  347  and  348,  or 
DOE  F  4250.3.  may  be  used  for  purchase 
orders  using  simplified  acquisition 
procedures.  These  forms  shall  not  be 
used  as  the  contractor's  invoice.  See  48 
CFR  12.204  regarding  the  use  of  SF- 
1440  for  the  acquisition  of  commercial 
items  using  simplified  acquisition 
procedures. 


PART  915— CONTRACTING  BY 
NEGOTIATION 

8.  Subsection  915.804-3  is 
redesignated  as  subsection  915.804-1. 
and  revised  to  read  as  follows: 

91SJ04-1    Prohibition  on  obtaining  cost  or 
pricing  data  (DOE  coverage— paragrapii 

(b))- 

(b)  The  Heads  of  Contracting 
Activities,  for  contracts  estimated  to  be 
within  the  limits  of  their  delegated 
authority,  may  approve  the  finding 
required  by  48  CFR  15.804-l(b)(l)(i)(B). 
and  the  determination  required  by  48 
CFR  15.804-1  (b)(l)(ii)(B). 

9.  Subsection  915.804-6  is  revised  to 
read  as  follows: 

915.804-6    Inatnictionafortheaubmiaalon 
of  coat  or  pricing  data  or  information  otfior 
ttian  coat  or  pridng  data  (DOE  coverage 
paragraph  (e)). 

(e)  The  Heads  of  Contiecting 
Activities,  for  contracts  estimated  to  be 
within  the  limits  of  their  delegated 
authority,  may.  without  power  of 
redelegation,  waive  the  requirements  for 
cost  or  pricing  data  under  the 
circumstances  set  forth  in  48  CFR 
15.804-6(e).  Such  waivers  shall  be 
reported  to  the  Procurement  Executive. 

10.  Sulwection  915.806-2  is  added  in 
Subchapter  C  to  read  as  follows: 

915.806-2    Proapectiveaubcontractorooat 
or  pricing  data  (DOE  coweraga    paragraph 
(•))• 

(e)  The  Heads  of  Contracting 
Activities,  for  contracts  estimated  to  be 
within  the  limits  of  their  delegated 
authority,  may.  without  power  of 
redelegation,  approve  the  contracting 
officer's  determination  to  excuse  a 
prospective  contractor  bom  submitting 
subcontractor  cost  or  pricing  data  before 
completion  of  negotiations  of  the  prime 
contract,  subject  to  the  requirements  set 
forth  in  48  CFR  15.806-2(e). 


ordering  guarantees  shoidd  be  equal 
among  ^1  awardees,  and  shall  be 
determined  on  a  case-by-case  basis  for 
each  acquisition  commensurate  with  the 
size,  scope  and  complexity  of  the 
contract  requirements. 

13.  Section  916.505  is  added  in 
Subchapter  C  to  read  as  follows: 


Subpart  915.10  [Ramovad] 

11.  Subpart  915.10  in  Subchapter  C  is 
removed. 

PART  91»-TYPES  OF  CONTRACTS 

12.  Section  916.504  is  added  in 
Subchapter  C  to  read  as  follows: 

91S304    Indefinile^uantitycontrBCtapOE 
coverage-paragraph  (c)). 

(c)  The  contracting  officer  shall 
establish  minimmn  ordering  guarantees 
with  each  awardee  for  all  indefinite- 
quantity,  multiple  award  contracts  to 
ensiue  that  adequate  consideration 
exists  to  contractually  bind  each 
awardee  to  participate  in  the  ordering 
process  throughout  the  term  of  the 
midtiple  award  contract  Minimum 


916.505    Ordaring  (DOE  ( 
paragraph  (M)- 

(b)  (4)  Tlie  Director.  Office  of 
Management  Systems,  Office  of 
Prociu^ment  and  Assistance 
Management,  is  designated  as  the  DOE 
Ombudsman  for  task  and  delivery  order 
contracts  in  accordance  with  48  CFR 
16.505(b)(4). 

(5)  The  Heads  of  Contracting 
Activities  shall  designate  a  senior 
manager  to  serve  as  the  Contracting 
Activity  Ombudsman  for  task  and 
delivery  order  contracts.  If,  for  any 
reason,  the  Contracting  Activity 
Ombudsman  is  unable  to  execute  the 
duties  of  the  position,  the  Head  of  the 
Contracting  Activity  shaU  designate  an 
Acting  Contracting  Activity 
Ombudsman. 

(6)  The  Contracting  Activity 
Ombudsman  shall: 

(i)  Be  independent  of  the  contracting 
officer  who  awarded  and/or  is 
administering  the  contract  under  vdiich 
a  complaint  is  submitted; 

(ii)  Not  assume  any  duties  and 
responsibilities  pertaining  to  the 
evaluation  or  selection  of  an  awardee  for 
the  issuance  of  an  order  under  a 
multiple  award,  task  or  delivery  order 
contract; 

(ill)  Review  complaints  from 
contractors  awarded  a  task  or  delivery 
ordw  contract; 

(iv)  Collect  all  facts  fit>m  the 
cognizant  organizations  or  individuab 
that  are  relevant  to  a  complaint 
submitted  to  ensure  that  the       > 
'complainant  and  all  contractors  wera 
affonled  a  &ir  opportunity  to  be 
considered  for  the  order  issued  in 
accordance  with  the  procediues  set 
forth  in  each  awardees*  contract; 

(v)  Maintain  a  written  log  to  track 
each  complaint  submitted  from  receipt 
through  disposition; 

(vi)  Ensure  that  no  information  is 
released  which  is  determined  to  be 
proprietary  or  is  designated  as  source 
selection  information;  and 

(vii)  Resolve  complaints  at  the 
contracting  activity  for  which  they  have 
cognizance. 

(7)  If,  upon  review  of  all  relevant 
information,  the  Contracting  Activity 
Ombudsman  determines  that  corrective 
action  shotdd  be  taken,  the  Contracting 
Activity  Ombudsman  shall  report  the 
determination  to  the  cognizant 
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contracting  officer.  Issues  which  cannot 
be  so  resolved  should  be  forwarded  to 
the  EXDE  Ombudsman. 

PART  932— COKTRACT  RNANCtNG 

14.  Subpart  932.4  is  amended  by 
revising  the  heading  of  the  subpart  to 
read  as  follows: 

Subpart  932.4 — Advance  Paymenia  for 
Non-Commercial  ttams 

PART  933— PROTESTS,  OiSPtlTES 
AND  APPEALS 

15.  Section  933.102  is  added  in 
Subchapter  E  to  read  as  follows: 


833.102    Q«wral(DOEi 
paragraph  W)- 

(b)  The  Heads  of  Contracting 
Activities,  for  contracts  estimated  to  be 
within  the  limits  of  their  delegated 
authority,  may,  yrithout  power  of 
redelegation,  provide  corrective  relief  in 
response  to  a  protest  in  accordance  with 
48  C3TI  33.102(b). 

16.  Part  939  is  revised  in  its  entirety 
to  read  as  fallows: 

PART  939-^CQUISmON  OF 
MFORMATION  TECHNOLOGY 

Subpart  939.70    Implementing  DOE 


Sec 

939.7000  Scope. 

939.7001  Outdated  infonnation  technology 
equipment 

939.7002  Contractor  acquisition  of 
information  technology. 

AwAatttT'  42  U.S.C  7254: 40  U.S.C. 
486(c). 

Subpart  939.70— Implemenling  DOE 


930.7000 

This  part  sets  forth  the  policies  and 
procadtires  that  apply  to  the  acquisition* 
of  information  tec^inology  by  the 
Department  of  Energy  (DOE). 

•M.7001    OuMalad  MonraUon  tadWMlegy 


Solicitations  and  contracts  for,  or 
using,  outdated  information  technology 
equipment  shall  be  submitted  to  the 
Office  of  Management  Systems,  Office  of 
Procurement  and  Assistance 
Management  for  review  and  approval. 
The  Office  of  Information  Management 
•hall  review  these  documents  and  make 
the  decision  whether  to  allow  the 
acquisition  or  use  of  outdated 
information  technology  equipment 

•39.7002    Contractor  acquiaMon  of 
Inloniillun  tachoology. 

(a)  Management  and  operating  (M60) 
contracts.  Except  as  provided  in 


paragraph  (c)  of  this  section,  M&O 
contractors  and  their  subcontractors 
shall  not  be  used  to  acquire  information 
technology  unrelated  to  the  mission  of 
the  M&O  contract  either  for  sole  use  by 
DOE  employees  or  employees  of  other 
DOE  contractors,  or  for  use  by  other 
Federal  agencies  or  their  contractors. 

(b)  Other  than  M&O  contracts.  Where 
it  has  been  determined  that  a  contractor 
(other  than  an  M&O  contractor  or  its 
subcontractor)  will  acquire  information 
technology  either  for  sole  use  by  DOE 
employees  or  for  the  furnishing  of  the 
information  technology  as  government- 
furnished  property  under  another 
contract,  and  after  receiving  written 
authorization  from  their  cognizant  E)OE 
contracting  office  pursuant  to  48  CFR 
part  51,  DOE  contractors  working  under 
cost-reimbursement-type  contracts  may 
place  orders  against  authorized 
contracts.  All  authorizations  to 
contractors  shall  expressly  and 
specifically  reference  the  restriction 
regarding  contractor  use  of  the  items 
acquired,  cited  at  48  CFR 
951.102(e)(4)(iii). 

(c)  Consolidated  contractor 
acquisitions.  When  common 
information  technology  requirements  in 
support  of  DOE  programs  have  been 
identified  and  it  is  anticipated  that  the 
consolidation  of  such  requirements  will 
promote  cost  or  other  efficiencies,  the 
Designated  Senior  Official  for 
Information  Management  may  authorize 
an  M&O  contractor  to  acquire 
information  technology  for  use  by  the 
following: 

(1)  One  or  more  other  contractor(s) 
perfonning  on-site  at  the  same  DOE- 
owned  or  -leased  facility  as  the  M&O 
contractor,  or 

(2)  Other  M&O  contractors. 

PART  944— {REMOVED] 

17.  Part  944  in  Subdiaptw  G  is 
removed. 

PART  970-OOE  MANAQEMENT  AND 
OPERATING  CONTRACTS 

18.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Aatfaoiity:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C  2201),  sec.  644  of  the 
Department  of  Energy  Organization  Act, 
Public  Law  95-91  (42  U.S.C.  7254). 

19.  Subeection  970.150a-l  is  revised 
to  read  as  follows: 


970.1506-1    Coet  or  pricing  ( 

(a)  The  certification  requirements  of 
FAR  15.804-2  are  not  applied  to  DOE 
cost-reimbursement  management  and 
operating  contracts. 

(b)  The  contracting  officer  shall 
ensure  that  management  and  operating 


contractors  and  their  subcontractors 
obtain  cost  or  pricing  data  prior  to  the 
award  of  a  negotiated  subcontract  or 
modification  of  a  subcontract  in 
accordance  with  48  CFR  15.804-2,  and 
incorporate  appropriate  contract 
provisions  similar  to  those  set  forth  at 
48  CFR  52.215-22  and  48  CFR  52.215- 
23  that  provide  for  the  reduction  of  a 
negotiated  subcontract  price  by  any 
significant  amount  that  the  subcontract 
price  was  increased  because  of  the 
submission  of  defective  cost  or  pricing 
data  by  a  subcontractor  at  any  tier. 

(c)  The  clauses  at  48  CFR  52.215-24 
and  48  CFR  52.215-25  shall  be  included 
in  management  and  operating  contracts. 

20.  Subsection  970.5204-22  is 
amended  by  revising  the  clause  date  and 
paragraphs  (a)  and  (b)  to  read  as  follows: 

970.5204-22    Contractor  purchaaing 


Contractar  Parchning  Syston  (NOV  1997) 

(a)  Genmai.  The  contractor  shall  develop. 
Implement,  and  maintain  formal  policies, 
practices,  and  procedures  to  be  used  in  the 
award  of  subcontracts  consistent  with  tliis 
clause,  48  CFR  (DEAR)  970.5204-44,  and  48 
CFR  (DEAR)  970.71.  The  contractor's 
purchasing  system  and  methods  shall  be 
fully  dociunented,  consistently  applied,  and 
acceptable  to  DOE  in  accradance  with  48 
CFR  (DEAR)  970.7102.  The  contractor  shall 
maintain  file  documentation  which  is 
appropriate  to  the  value  of  the  purchase  and 
is  adequate  to  establish  the  propriety  of  the 
transaction  and  the  price  paid.  The 
contractor's  purchasing  performance  will  be 
evaluated  against  such  performance  criteria 
and  measures  as  may  be  set  forth  elsewhere 
in  this  contract  DOE  reserves  the  right  at  any 
time  to  require  that  the  contractor  submit  fat 
approval  any  or  all  purchases  under  this 
contract  The  contractor  shall  not  purchase 
any  item  or  service  the  purchase  of  which  is 
expressly  prohibited  by  the  written  direction 
of  [X)E  and  shall  use  such  special  and 
directed  sources  as  may  be  expressly 
required  by  the  DOE  contracting  officer.  The 
contractor  shall  manage  a  Self-Assessment 
Program  and  shall  submit  to  the  contracting 
officer  a  copy  of  Self- Assessment  reports  in 
accordance  with  written  direction  and 
guidance  provided  by  the  contracting  officer. 
DOE  reserves  tiie  right  to  review  and  approve 
the  contractor's  purchasing  sjrstem  in 
accordance  with  48  CFR  subpart  44.3,  and 
DOE  implementing  policy  and  gmdance.  The 
contractor's  approved  purchasing  system  and 
methods  shall  include  the  requirements  set  - 
forth  in  paragraphs  (b)  through  (w)  of  this 
clause. 

(b)  Acquisition  of  utility  services.  Utility 
services  shall  be  acquired  in  accordance  with 
the  requirements  of  48  CFR  970.41. 


970.5204-24    [namoved  and  Raaerxiacq 

21.  Subsection  970.5204-24  in 
Subchapter  I  is  removed  and  reserved. 
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22.  Subsection  970.5204-44  is 
amended  by  revising  paragraph  (b)(5)  to 
read  as  follows: 

970.5204-44    Rowdown  of  contract 
roqulramants  to  subcontracts. 

(b)*  •  • 

(5)  Cost  or  Pricing  pata.  Clauses  prescribed 
at  48  CFR  (DEAR)  970.1508-1,  and 
appropriate  contract  provisions  similar  to 
those  set  forth  at  48  CFR  52.215-22  and  48 
CFR  52.215-23,  that  provide  for  the 
reduction  of  a  negotiated  subcontract  price 
by  any  significant  amount  that  the 
subcontract  price  was  increased  because  of 
the  submission  of  defective  cost  or  pricing 
data  by  a  subcontractor  at  any  tier. 
*         •         *         •         • 

23.  Subsection  970.5204-«0  is 
amended  by  revising  the  clause  date  and 
•paragraphs  (a),  (b)  and  (c)  to  read  as 
follows: 

970S204-60   Facilities  managamant 


FAOLmES  MANAGEMENT  (NOV 
1997) 


(a)  Site  development  planning.  The 
Government  shall  provide  to  the  contractor 


site  development  guidance  for  the  facilities 
and  lands  for  which  the  contractor  is 
responsible  under  the  terms  and  conditions 
of  this  contract.  Based  ufKin  tliis  guidance, 
the  contractor  shall  prepare,  and  maintain 
through  anniiwl  updates,  a  Long-Range  Site 
Development  Plan  (Plan)  to  reflect  those 
actions  necessary  to  keep  the  development  of 
these  facilities  current  with  the  needs  of  the 
Government  and  allow  the  contractor  to 
successfully  accomplish  the  work  required 
under  this  contract  In  developing  this  Plan, 
the  contractor  shall  follow  the  procedural 
guidance  set  forth  in  the  applicable  DOE 
Directives  in  the  Life  Cycle  Facility 
Operations  Series  listed  elsewhere  in  this 
contract.  The  contractor  shall  use  the  Plan  to 
manage  and  control  the  development  of 
facilities  and  lands.  All  plans  and  revisions 
shall  be  approved  by  the  Government. 

(b)  General  design  criteria.  The  general 
design  criteria  which  shall  be  utilized  by  the 
contractor  in  managing  the  site  for  which  it 
is  responsible  under  this  contract  are  those 
specified  in  the  applicable  DOE  Directives  in 
the  6430,  Design  Criteria,  series  listed 
elsewhere  in  this  contract.  The  contractor 
shall  comply  with  these  mandatory, 
minimally  acceptable  requirements  for  all 
facility  designs  with  regard  to  any  building 
acquisition,  new  facility,  facility  addition  or 
alteration  or  fecility  lease  undertaken  as  part 
of  the  site  development  activities  of 


paragraph  (a)  above.  This  includes  on-site 
constructed  buildings,  pre-engineered 
buildings,  plan-fabricated  modular  buildings, 
and  temporary  facilities.  For  existing 
fecilities,  original  design  criteria  apply  to  the 
structure  in  general;  however,  additions  or 
modifications  shall  comply  with  this 
directive  and  the  associated  latest  editions  of 
the  references  therein.  An  exception  may  be 
granted  for  off-site  office  space  l>eing  leaaad 
by  the  contractor  on  a  temporary  basis. 

(c)  Energy  management.  The  contractor 
shall  manage  the  focilities  for  which  it  is 
responsible  under  the  terms  and  conditions 
of  this  contract  in  an  energy  efficient  manner 
in  accordance  with  the  applicable  DOE 
Directives  in  the  Life  Cycle  Facility 
Opterations  Series  listed  elsewhere  in  this 
contract  The  contractor  shall  develop  a  10- 
year  energy  management  plan  for  each  site 
with  unniinl  reviews  and  revisions.  The 
contractor  shall  submit  an  annual  report  on 
progress  toward  achieving  the  goals  of  the  ID- 
year  plan  for  each  individual  site,  and  an 
energy  conservation  analysis  report  for  each 
new  building  or  building  addition  project 
Any  acquisition  of  utility  services  by  the 
contractor  shall  be  conducted  in  accordance 
with  48  CFR  970.41. 
*  •  •  •  • 

(FR  Doc.  97-27422  Filed  10-15-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agrlctiltural  Marketing  S«rvtc« 

7CFRPart58 

[DA-97-1S] 

RIN0S81-AB60 

Grading  and  Inspection,  General 
Spedflcattons  for  Approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products:  Proposed  Increase  in  Fees 


Agricultural  Marketiiig  Service, 


USDA 

ACTXM:  Proposed  nile 


SUMMARY:  The  Agricultural  Marketing 
Service  proposes  to  increase  the  fees 
charged  for  services  provided  under  the 
dairy  inspection  and  grading  program. 
The  program  is  a  voluntary,  user-fee 
program  conducted  under  the  authority 
of  the  Agricultural  Marketing  Act  of 
1946,  as  amended.  The  proposed 
increases  would  result  in  a  fee  of  $51.00 
per  hour  for  continuous  resident 
services  and  $56.00  per  hour  for 
nonresident  services  between  the  hours 
of  6:00  a.m.  and  6:00  p.m.  The  fee  for 
nonresident  services  between  the  hours 
of  6:00  p.m.  and  6:00  a.m.  would  be 
$61.60  per  hour.  These  proposed  fees 
represent  an  increase  of  four  dollars  per 
hour.  The  fees  are  being  increased  to 
cover  the  costs  of  anticipated  salary 
increases  and  locality  adjustments,  the 
costs  necessary  to  maintain  adequate 
levels  of  service  during  changing 
production  and  purchasing  patterns 
within  the  dairy  indiistry,  the  continued 
full  funding  for  standardization 
activities,  and  other  operating  costs. 

DATES:  Comments  should  be  mailed  by 

November  17,  1997. 

ADDRESSES:  Comments  should  be 
mailed  to:  Richard  McKee,  Office  of  the 
Director,  USDA/AMS/Dairy  Division, 
Room  2968-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456. 
Comments  received  will  be  available  for 
public  inspection  at  this  location  during 
regular  business  hours. 


FOR  FURmER  MFORMATKM  COffTACT: 
Lynn  G.  Boerger,  USDA/AMS/Dairy 
Division,  Dairy  Grading  Branch,  Room 
2750-South  Building.  P.O.  Box  96456. 
Washington,  DC  20090-6456,  (202)  720- 
9381. 

SUPPI.EMENTARY  INFORMATION:  This 
proposed  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  preemptive  effect  with  respfict 
to  any  State  or  local  laws,  regulations, 
or  policies.  This  rule  is  not  intended  to 
have  retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  this  rule  or  the  ^plication 
of  its  provisions. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

There  are  more  than  600  users  of 
Dairy  Grading  Branch's  inspection  and 
grading  services.  Many  of  these  users 
are  small  entities  under  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  121.601).  This 
rule  will  raise  the  fee  charged  to 
businesses  for  voluntary  inspection 
services  and  grading  services  for  dairy 
and  related  products.  Even  though  the 
fee  will  be  raised,  the  increase  is 
approximately  8.0  percent  and  will  not 
significantly  affect  these  entities.  These 
businesses  are  under  no  obligation  to 
use  these  services,  and  any  decision  on 
their  part  to  discontinue  the  use  of  the 
services  would  not  prevent  them  fiom 
marketing  their  products.  The 
Agricultural  Marketing  Service  (AMS) 
estimates  that  overall  this  rule  will  yield 
an  additional  $343,000  during  1998. 
The  proposed  rule  reflects  certain  fee 
increases  needed  to  recover  the  cost  of 
inspection  and  grading  services 
rendered  in  accordance  with  the 
Agricultural  Marinating  Act  (AMA)  of 
1946. 

AMS  regularly  reviews  its  user-fee 
financed  programs  to  determine  if  the 
fees  are  adequate.  The  existing  fee 
schedule  will  not  generate  sufficient 
revenues  to  coVer  programs  costs  while 
maintaining  an  adequate  reserve  balance 
(four  months  of  costs)  as  called  for  by 


Agency  policy  (AMS  Directive  408.1). 
Without  a  fee  increa^,  revenue 
projections  for  FY  1998  would  remain 
constant  at  $4,695  million.  Costs  are 

¥  rejected  to  increase  to  $5,628  million, 
he  shortfell.  if  allowed  to  continue, 
would  translate  into  an  approximate  1.6 
month  operating  reserve  at  the  end  of 
FY  1998,  which  is  less  than  Agency 
policy  requires. 

The  Agricultiiral  Marketing  Service 
(AMS)  has  determined  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  ntmiber  of  small  entities,  as  • 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601). 

The  Agricultiiral  Marketing  Act  of 
1946,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  provide 
Federal  dairy  grading  and  inspection 
services  that  fecilitate  marketing  and 
help  consumers  obtain  the  quality  of 
daily  products  they  desire.  The  Act 
provides  that  reasonable  fees  be 
collected  from  the  users  of  the  services 
to  cover,  as  nearly  as  practicable,  the 
cost  of  maintaining  the  program. 

FY  1997  revenue  was  projected  to  be 
$4,733  million  and  costs  to  be  $5,240 
million.  The  shortfall  during  the  year 
reduced  the  operating  reserve  from  5.6 
months  at  the  beginning  of  the  year  to 
3.8  months  at  the  end  of  August,  and  is 
projected  to  further  reduce  the  operating 
reserve  to  approximately  1.6  months  at 
the  end  of  FY  1998.  With  this  proposed 
increase,  assuming  a  slightly  increased 
workload,  revenue  for  FY  1998  is 
projected  to  be  $5,540  miUion  with 
costs  totaling  $5,628  million. -Of  these 
costs,  the  general  salary  increase 
represents  $110,000  per  year  and  is 
scheduled  to  be  effective  in  January, 
1998.  Employee  salaries  and  benefits  are 
major  program  costs  and  account  for 
approximately  70  percent  of  the  total 
operating  budget.  Program  travel  costs 
(of  which  approximately  80  percent  are 
reimbursed  by  the  industry),  general 
contract  obligations  and  Agency 
overhead  account  for  another  24  percent 
of  the  budget.  Changing  workloads  are 
analjrzed  on  a  regular  basis  in  order  to 
maximize  grading  assignment  efficiency 
and  to  minimize  grader  and  supervisory 
costs.  Future  increases  would  be 
proposed  as  necessary  in  following 
yean  to  cover  any  annual  increases  in 
program  costs  and  to  maintain  the 
capital  reserve  at  4  months. 

Since  the  costs  of  the  grading  program 
are  covered  entirely  by  user  fiaes,  it  is 
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essential  that  fees  be  increased  when 
necessary  to  cover  the  cost  of 
maintaining  a  financially  self- 
supporting  program.  The  last  fee 
increase  under  this  program  became 
effective  on  January  5, 1997.  On  the 
same  effective  date.  Congress  increased 
the  salaries  of  Federal  employees  by  3.0 
percent  which  included  locality  pay. 
Also,  there  have  been  normal  increases 
in  other  nonpay  operating  costs  that 
include  utilities,  office  space,  and 
reimbursable  travel.  In  addition,  recent 
congressional  action  will  result  in 
additional  salary  increases  of 
appoximately  3.0  percent  in  1998. 
Although  the  program's  operating 
reserves  were  adequate  to  cover  the 
January  5.  1997,  salary  increase,  this 
will  not  be  the  case  for  1998  salary 
increases,  and  a  fee  increase  is  needed. 
The  grading  program  fees  need  to  be 
increased  to  cover  the  costs  associated 
with  maintaining  adequate  levels  of 
service  during  shifting  production 
patterns  within  the  dairy  industry.  The 
industry  changes  include  plant 
consolidations,  geographical  shifts  of 
dairy  production  areas,  and  changes  in 
the  types  of  dairy  products  being 
manufactured  and  offered  for  inspection 
and  grading  services.  To  minimize  the 
necessary  fee  increase,  the  Department 
has  initiated  cost-reduction  efforts 
which  include  the  reduction  of  staff  and 
program  overhead. 

Propoaed  Changes 

This  rule  proposes  the  following 
changes  in  the  regulations 
implementing  the  dairy  inspection  and 
grading  program: 

1.  Increase  the  hourly  fee  for 
nonresident  services  from  $52.00  to 
$56.00  for  services  performed  between 
6:00  a.m.  and  6:00  p  jn.  The  nonresident 
hourly  rate  is  charged  to  users  who 
request  an  inspector  or  grader  for 
particular  dates  and  amounts  of  time  to 
perform  specific  grading  and  inspection 
activities.  These  users  of  nonresident 
services  are  charged  for  the  amount  of 
time  reqiiired  to  perform  the  task  and 
imdertake  related  travel  plus  travel 
costs. 

2.  Increase  the  hourly  fee  for 
continuous  resident  services  from 
S47.00  to  $51.00.  The  resident  hourly 
rate  is  charged  to  those  who  are  using 
grading  and  inspection  services 
performed  by  an  inspector  or  grader 
assigned  to  a  plant  on  a  continuous, 
year-round  resident  basis. 

Timing  of  Fee  Increase 

It  is  contemplated  that  the  proposed 
fee  increases  would  be  implemented  on 
an  expedited  basis  in  order  to  minimize 
the  period  of  revenue  shortrall. 


Accordingly,  it  is  anticipated  that  the 
fee  increases,  if  adopted,  would  become 
effective  upon  publication,  or  very  soon 
after  publication,  of  the  final  rule  in  the 
Federal  Register.  An  approximate 
effective  date  would  be  January  4. 1998. 

Also,  a  thirty  day  comment  period  is 
deemed  appropriate  in  view  of  the  need 
to  implement  any  fee  increases  as  early 
as  possible  in  FY  1998. 

All  written  submissions  made 
puraiumt  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours. 

List  of  Siriijects  in  7  CFR  Pari  58 

Dairy  products.  Food  grades  and 
standards.  Food  labeling,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
58  be  amended  as  follows: 

PART  58— GRADING  AND 
INSPECTION.  GENERAL 
SPECIFICATIONS  FOR  APPROVED 
PLANTS  ANb  STANDARDS  FOR 
GRADES  OF  DAIRY  PRODUCTS 

1.  The  authority  citation  for  Part  58 
continues  to  read  as  follows: 

Avthoitty:  7  U.S.C  1621-1627. 

Subpart  A— [Amended] 

2.  In  subpart  A,  §  58.43  is  revised  to 
read  as  follows: 

f5&43    Fees  for  Inspection,  grading,  and 
sampling. 

Except  as  otherwise  provided  in 
§§  58.38  through  58.46,  charges  shall  be 
made  for  inspection,  grading,  and 
sampling  service  at  the  hourly  rate  of 
$56.00  for  service  performed  6  a.m.,  for 
the  time  required  to  perform  the  swvice 
calculated  to  the  nearest  15-minute 
period,  including  the  time  required  for 
preparatioti  of  certificates  and  reports 
and  the  travel  time  of  the  inspector  or 
grader  in  connection  with  the 
performance  of  the  service.  A  minimum 
charge  of  one-half  hour  shall  be  made 
for  service  pursuant  to  each  request  or 
certificate  issued. 

3.  Section  58.45  is  revised  to  read  as 
follows: 

fSB.45    Fees  fof  conttnuoua  rseident 


Irrespective  of  the  fees  and  Charges 
provided  in  §§  58.39  and  58.43,  charges 
for  the  inspector(s)  and  grader(s) 
assigned  to  a  continuous  resident 
program  shall  be  made  at  the  rate  of 
$51.00  per  hour  for  services  performed 
during  the  assigned  tour  of  duty. 
Charges  for  service  performed  in  excess 
of  the  assigned  tour  of  duty  shall  be 


made  at  a  rate  of  l^k  times  the  rate 
stated  in  this  section. 

Doted:  October  8, 1M7. 
Lon  Hataniya, 

Adminittmtor,  AgricuHunl  Maiketing 

Service. 

[PR  Doc.  97-27324  Filed  10-15-97;  8:45  am] 
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DEPARTHENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapectlon 
Service 

7  CFR  Parte  300  and  319 
[Docket  No.  97-016-11 

Importation  of  Tomatoea  From  France, 
Morooco  and  Wealam  Sahara,  Chile, 
arKi  Spain 

AOaiCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

»    ■     ~—        ■'  ■  II   ■      I  -      -^^— —  ■    ....  I       III 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  governing  fruits  and 
vegetables  to  allow  tomatoes  from 
France,  Morocco  and  Western  Sahara, 
and  Chile  to  be  imported  into  the 
United  States  subject  to  certain 
conditions.  The  proposed  action  would 
provide  importers  and  consumers  in  the 
United  States  with  additional  sources  of 
tomatoes,  while  continuing  to  provide 
protection  against  the  introduction  and 
dissemination  of  injiuious  plant  pests. 
We  are  also  proposing  to  amend  the 
regulations  pertaining  to  importation  of 
tomatoes  from  Spain  by  requiring 
containers  of  pink  or  red  tomatoes  to  be 
sealed  before  shipment  if  the  containers 
will  transit  any  other  fruit  fly 
supporting  areas  while  en  route  to  the 
United  States,  and  by  requiring  records 
to  be  kept  by  Spain's  plant  protection 
service  regarding  trapping  practices  and 
fruit  fly  captures.  These  actions  appear 
necessary  to  prevent  the  introduction  of 
exotic  fruit  flies  into  the  United  States. 
CMTES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  15. 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-016-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-016-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
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inspect  conunents  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Ronald  C.  Campbell.  Staff  Officer, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS.  4700  River  Road  Unit  140. 
Riverdale,  MD  20737-1236,  (301)  734- 
6799;  £ax  (301)734-5786;  E-mail: 
Tcampbell@aphis.usda.gov. 

SUPPtEMENTARY  INFORMATKM: 

Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (refierred  to  below  as 
"the  regulations")  prohibit  or  restrict 
the  importation  of  &uits  and  vegetables 
into  the  United  States  from  certain  parts 
of  the  world  to  prevent  the  introduction 
and  dissemination  of  plant  pests, 
including  fruit  flies,  that  are  new  to  or 
not  widely  distributed  within  the 
United  States. 

Tomatoes  from  France,  Morocco  and 
Western  Sahara,  and  Chile 

We  are  proposing  to  amend  the 
regulations  to  allow  tomatoes 
[Lycopersicon  esculentum)  from  France, 
Morocco  and  Western  Sahara,  and  Chile 
to  be  imported  into  the  United  States 
imder  certain  conditions,  which  are 
disciissed  below.  We  are  proposing  to 
allow  these  importations  at  the  request 
of  various  importers  and  foreign 
ministries  of  agriculture,  and  after 
conducting  pest  risk  analyses '  that 
indicate  the  tomatoes  can  be  imported 
under  the  proposed  conditions  without 
presenting  any  significant  risk  of 
introducing  firuit  flies  or  other  injurious 
plant  pests  into  the  United  States. 

The  imported  tomatoes  would  be 
subject  to  the  requirements  in  §  319.56— 
6  of  the  regulations.  Section  319.5&-6 
provides,  among  other  things,  that  all 
imported  fruits  and  vegetables,  as  a 
condition  of  entry,  shall  be  subject  to 
inspection,  disinfection,  or  both,  at  the 
port  of  first  arrival,  as  may  be  required 
by  a  United  States  Department  of 
Agriculture  (USDA)  inspector  to  detect 
and  eliminate  plant  pests.  Section 
319.56-6  also  provides  that  any 
shipment  of  fruits  and  vegetables  may 
be  refused  entry  if  the  shipment  is 
infested  with  firuit  flies  or  other 
injurious  plant  pests  and  an  inspector 
determines  that  it  cannot  be  cleaned  by 
disinfection  or  treatment. 

In  this  proposed  rule,  as  well  as  in  the 
current  regulations  for  importing 


>  Infonnation  on  thesa  pest  risk  analyia*  and  any 
oUiar  peat  risk  analysis  refenvd  (o  in  this  document 
may  be  obtained  by  writing  to  the  person  listed 
under  for  FURTMBI  MRMMATXm  CONTACT  or  by 
calling  the  Plant  Protection  and  QuaiantiiM  (PPQ) 
bu  vault  at  3O1-734-35Q0. 


tomatoes  from  Spain,  contained  in 
§§319.56-2tand  319.56-2dd.  we  use 
the  terms  "pink  or  red"  and  "green" 
tomatoes.  Green  tomatoes  are  unripened 
tomatoes.  Once  tomatoes  start  to  ripen, 
they  show  more  and  more  pink  coloring, 
which  deepens  to  red  as  the  tomatoes 
ripen. 

Tomatoea  From  France 

We  are  proposing  to  allow  tomatoes  to 
be  imported  from  France  under 
conditions  very  similar  to  current 
requirements  for  importing  tomatoes 
from  Spain.  Section  319.5&-2t  includes 
green  tomatoes  frx)m  Spain  in  the  list  of 
fruits  and  vegetables  that  may  be 
imported  subject  to  inspection  and 
disinfiBfition  at  the  port  of  arrival,  in 
accordance  with  §319.56-6  of  the 
regulations.  Section  319.56-2t  allows 
green,  or  unripened,  tomatoes  to  be 
imported  into  the  United  States  &t>m 
any  area  of  Spain,  including  Almeria 
Province.  Because  green  tomatoes  are 
not  a  host  to  the  Mediterranean  fruit  fly 
(Medfly).  which  is  known  to  occur  in 
Spain,  or.  in  Spain,  to  any  other  pest  of 
concern  to  the  United  States,  they  are 
not  subject  to  the  special  conditions  in 
§319.56-2dd.  Pink  and  red  tomatoes 
from  Spain  are  hosts,  albeit  poor  ones, 
to  the  Medfly.  Therefore,  the  regulations 
at  §  319.56-2dd  currently  allow  the 
importation  of  pink  and  red  tomatoes 
only  from  the  Almeria  Province  and 
only  under  certain  conditions,  which 
protect  the  tomatoes  bom  Medfly 
infiastation. 

As  in  Spain,  the  pest  of  concern  for 
tomatoes  in  France  is  Medfly.  We  are 
proposing  to  add  green  tomatoes  &t>m 
France  to  the  list  of  fixiits  and  vegetables 
in  §  319.56-2t  that  may  be  imported  into 
the  United  States  subject  to  inspection 
and  disinfection  at  the  port  of  arrival  in 
accordance  with  §  319.56-6  of  the 
regulations.  Green  tomatoes  are  not  a 
host  to  Medfly,  or,  in  France,>to  any 
other  pest  of  concern  to  the  United 
States.  We  would  require  that,  to  be 
eligible  for  importation,  the  tomatoes 
must  still  be  green  upon  arrival  in  the 
United  States.  This  requirement  would 
ensure  that  the  tomatoes  at  no  time, 
either  in  France  or  en  route,  become 
suitable  Medfly  host  material.  (As 
discussed  later  in  this  document,  we  are 
also  proposing  to  add  this  requirement 
for  the  importation  of  green  tomatoes 
from  Spain.)  We  are  also  proposing  to 
allow  pink  or  red  tomatoes  to  be 
imported  into  the  United  States  from 
France  if  they  are  grown  in  the  Region 
of  Brittany  and  meet  certain  conditions. 

Although  Medfly  is  not  known  to 
exist  in  Brittany,  incidental 
introductions  are  possible.  Therefore, 
we  propose  to  require  that  the  tomatoes 


be  grown  in  Brittany  in  greenhouses 
registered  with,  and  inspected  by,  the 
Service  de  la  Protection  Vegetaux 
(SRPV).  From  June  1  throu^  September 
30,  SRPV  would  be  required  to  set  and 
maintain  Medfly  traps  baited  with 
trimedlure  at  a  rate  of  one  inside  and 
one  outside  each  greenhouse.  All  traps 
would  have  to  be  checked  every  7  days. 
Brittffiiy,  in  the  dortheast  of  France,  has 
a  temperate  climate.  Temperatures  from 
October  through  May  are  too  cold  for 
Medfly  to  survive.  It  is  imlikely  that 
Medfly  would  become  even  temporarily 
established  in  Brittany  during  the 
months  of  June  through  September,  but 
trapping  would  help  ensure  detection  of 
Medfly  should  it  be  introduced.  Capture 
of  a  single  Medfly  inside  or  outside  a 
registered  greenhouse  would 
immediately  result  in  cancellation  of 
exports  to  the  United  States  from  that 
greenhouse  until  the  source  of 
infestation  is  determined,  the  Medfly 
infestation  is  eradicated,  and  measures 
have  been  taken  to  preclude  any  future 
infestation.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
generally  considers  eradication  to  have 
occurred  when  there  is  no  evidence  of 
reproducing  populations  of  Medfly  (for 
example,  no  finding  of  Medfly  larvae,_ 
mated  females,  or  both  male  and  female 
flies)  for  two  life  cycles  of  the  Medfly. 
We  propose  to  require  SRPV  to  irmintain 
records  of  trap  placement,  checking  of 
traps,  and  any  Medfly  captures,  and  to 
make  the  records  available  to  APHIS 
upon  request. 

Also  from  June  1  through  September 
30,  we  would  require  that  the  tomatoes 
be  packed  within  24  hours  of  harvest, 
safeguarded  by  fruit  fly-proof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packii^  house  and  while 
awaiting  packing,  and  packed  in  fioiit 
fly-proof  containers  for  transit  to  the 
airport  and  subsequent  shipping  to  the 
United  States.  These  requirements  do 
not  appear  to  be  necessary  during  other 
times  of  the  year  when  the  climate 
would  not  support  frnit  flies.  At  all 
times  of  the  year,  however,  we  are 
proposing  to  reqtiire  the  trmt  fly-proof 
containers  of  tomatoes  to  be  sealed  by 
SRPV  before  shipment,  and  the  seal 
number  recorded  on  a  phytosanitary 
certificate  that  must  accompany  the 
tomatoes,  if  the  containers  will  transit 
any  other  fruit  fly  supporting  areas 
while  en  route  to  the  United  States.  This 
would  ensure  that  the  containers  are  not 
opened  and  exposed  to  frmt  flies,  or 
contaminated  with  fruit  fly  infested  fruit 
during  shipment  to  the  United  States. 
Flight  over  4  fruit  fly  supporting  area 
without  stopping  does  not  constitute 
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"transit"  and  thus  does  not  trigger  the 
SRPV  seal  and  records  requirements. 

SRPV  would  be  responsible  for  export 
certification  inspection  and  issuance  of 
phytosanitary  certificates.  We  propose 
to  require  each  shipment  of  pink  or  red 
tomatoes  to  be  accompanied  by  a 
phytosanitary  certificate  issued  by  SRPV 
and  bearing  the  declaration,  "These 
tomatoes  were  grown  in  registered 
greenhouses  in  the  Brittany  Region  of 
France." 

The  provisions  for  importing  pink  or 
red  tomatoes  from  France  would  be 
added  to  §  319.56-2dd,  and  the  heading 
for  that  section,  which  now  refers  only 
to  pink  or  red  tomatoes  frt>m  Spain, 
would  be  changed. 

Tomatoes  From  Morocco  and  Western 
Sahara 

As  in  France  and  Spain,  the  pest  of 
concern  for  tomatoes  in  Morocco  and 
Western  Sahara  is  Medfly.  We  are 
proposing  to  add  green  tomatoes  from 
Morocco  and  Western  Sahara  to  the  list 
of  fruits  and  vegetables  in  §  319.56-2t 
that  may  be  imported,  provided  that  the 
tomatoes  are  still  green  upon  arrival  in 
the  United  States,  subject  to  inspection 
and  disinfection  at  the  port  of  arrival  in 
accordance  with  §  319.56-6  of  the 
regulations.  Green  tomatoes  are  not  a 
host  to  Medfly.  or.  in  Morocco  and 
Western  Sahara,  to  any  other  pest  of 
concern  to  the  United  States. 

We  are  also  proposing  to  add 
provisions  to  §319.56-2dd  to  allow 
pink  tomatoes  to  be  imported  into  the 
United  States  from  El  Jadida  and  Safi 
Provinces,  Morocco,  and  from  Dahkla 
Province,  Western  Sahara,  under 
conditions  similar  to  those  discussed 
above  for  tomatoes  frum  France.  We  are 
proposing  to  allow  pink,  but  not  fully 
ripe,  red  tomatoes,  as  an  additional 
precaution  because  of  the  endemic 
presence  of  Medflies  and  Medfly  host 
material  in  Morocco  and  Western 
Sahara,  and  the  free  movement  of 
Medfly  host  materials  throughout 
Morocco  and  Western  Sahara.  The 
surface  area  of  a  pink  tomato  is  more 
than  30  percent  but  not  more  than  60 
percent  pink  and/or  red.  A  red  tomato 
is  more  than  60  percent  pink  and/or  red. 
Tomatoes  at  any  stage  of  ripeness  are 
poor  hosts  for  Medfly.  and  pink 
tomatoes  are  less  suitable  Medfly  host 
material  than  red  tomatoes. 

The  tomatoes  would  have  to  be  grown 
in  greenhouses  registered  with,  and 
inspected  by,  the  Moroccan  Ministry  of 
Agriculture,  Division  of  Plant 
Protection,  Inspection,  and  Enforcement 
(DPVCTRF).  Because  of  the  prevalence 
of  Medfly  in  Morocco  and  Western 
Sahara,  the  greenhouses  would  have  to 
be  insect-proof. 


The  tomatoes  would  only  be  allowed 
to  be  shipped  firom  Morocco  and 
Western  Sahara  between  December  1 
and  April  30,  inclusive.  Although 
Morocco  and  Western  Sahara  are 
capable  of  supporting  year-round 
populations  of  Medfly,  population 
levels  are  lower  during  these  months 
than  diuing  late  spring  through  early 
autumn. 

Commercial  greenhouses  in  Morocco 
and  Western  Sahara  range  in  size  from 
less  than  1  hectare  to  more  than  14 
hectares.  Begiiming  2  months  prior  to 
the  start  of  the  shipping  season  and 
continuing  throu^  the  end  of  the 
shipping  season,  DPVCTRF  would  be 
required  to  set  and  maintain  Medfly 
traps  baited  with  trimedlure  inside  the 
registered  greenhouses  at  a  rate  of  four 
traps  per  hectare.  In  Morocco  traps 
would  also  be  required  outside 
registered  greenhouses  within  a  2 
kilometer  radius  at  a  rate  of  four  traps 
per  square  kilometer.  In  Western  Sahara, 
a  single  trap  outside  each  registered 
greeniiouse  would  be  required.  Fewer 
traps  would  be  required  in  Western 
Sahara  because  of  the  scarcity  of 
endemic  Medfly  host  nuterial  and  arid 
conditions  in  the  tomato  production  ' 
areas.  All  traps  in  Morocco  and  Western 
Sahara  would  have  to  be  checked  every 
7  days.  We  propose  to  require  DPVCTRF 
to  maintain  records  of  trap  placement, 
checking  of  traps,  and  any  Medfly 
captures,  and  to  make  the  records 
available  to  APHIS  upon  request. 

Capture  of  a  single  Medfly  in  a 
registered  greenhouse  would 
immediately  result  in  cancellation  of 
exports  to  the  United  States  from  that 
greenhouse  imtil  the  source  of  the 
infestation  is  determined,  the  Medfly 
infestation  has  been  eradicated,  and 
measures  aie  taken  to  preclude  any 
fotiire  infestation.  Capture  of  a  single 
Medfly  within  200  metera  of  a  registered 
greenhouse  would  necessitate 
increasing  trap  density  in  order  to 
determine  whether  there  is  a 
reproducing  population  in  the  area.  Six 
additional  traps  would  have  to  be 
placed  within  a  radius  of  200  meters 
surrounding  the  trap  where  the  Medfly 
was  captured.  Capttu^  of  two  Medflies 
within  200  meters  of  a  registered 
greenhouse  and  within  a  1 -month  time 
period  would  require  Malathion  bait 
sprays  within  200  meters  of  the  trap  or 
traps  where  Medflies  were  caught  every 
7  to  10  days  for  60  days  to  ensure 
eradication. 

As  with  pink  and  red  tomatoes  from 
France  and  Spain,  we  propose  to  require 
pink  tomatoes  from  Morocco  and 
Western  Sahara  to  be  packed  within  24 
hours  of  harvest,  safeguarded  by  fruit 
fly-proof  mesh  screen  or  plastic 


tar{>aulin  while  in  transit  to  the  packing 
house  and  while  awaiting  packing,  and 
packed  in  fruit  fly-proof  containers  for 
transit  to  the  airport  and  subsequent 
shipping  to  the  United  States.  The 
tomatoes  must  be  pink  at  the  time  of 
packing.  In  addition,  we  are  proposing 
to  require  that  the  fruit  fly-proof 
containers  of  tomatoes  be  sealed  by  the 
Moroccan  Ministry  of  Agricultxue,  Fresh 
Product  Export  (EACCE),  before 
shipment,  and  the  seal  niunber  recorded 
on  a  phytosanitary  certificate  that  must 
accompany  the  tomatoes,  if  the 
containers  will  transit  any  otbw  fruit  fly 
supporting  areas  while  en  route  to  the 
United  States.  This  action  appears 
necessary  to  ensure  that  the  containers 
are  not  opened  and  exposed  to  fruit 
flies,  or  contaminated  with  fruit  fly 
infested  fruit  diuing  shipment  to  the 
United  States. 

EACCE  would  be  responsible  for 
export  certification  inspection  and 
issuance  of  phytosanitary  certificates. 
We  propose  to  require  each  shipment  of 
pink  tomatoes  to  be  accompanied  by  a 
phytosanitary  certificate  issued  by  , 

EACCE  and  bearing  the  declaration, 
"These  tomatoes  were  grown  in 
registered  greenhouses  in  El  Jadida  or 
Safe  Province,  Morocco  and  were  pink  at 
the  time  of  packing"  or  "These  tomatoes 
were  grown  in  registered  greenhouses  in 
Dahkla  Province,  Western  Sahara  and 
were  pink  at  the  time  of  packing." 

The  provisions  for  importing  pink 
tomatoes  bom  Morocco  and  Western 
Sahara  would  be  added  to  §  319.56-2dd. 

Tomatoes  From  Chile 

In  Chile  the  primary  pests  of  concern 
in  tomatoes  are  the  tomato  fruit  moth 
[Scrobopalpula  absoluta)  and  the 
tomato  fruit  fly  {Rhagoletis  tomatis). 
These  are  temperate  pests  that  infest 
tomatoes  at  all  stages  of  ripeness, 
including  when  they  are  green.  USDA 
has  determined  that  a  methyl  bromide 
treatment,  developed  in  Chile,  is  an 
effective  treatment  for  these  pests  in 
tomatoes.  The  treatment  schedule  is  as 
follows:  Methyl  bromide  at  the  rate  of 
48  ounces  per  1.000  cubic  feet  at  70  "F 
for  2  houra.  We  are  proposing  to  allow 
tomatoes  from  Chile  to  be  imported  into 
the  United  States  if  the  tomatoes  are 
treated  in  Chile  with  methyl  bromide  as 
described  above.  The  treatment  would 
have  to  be  conducted  in  facilities 
registered  with  the  Secretario  de 
Agriculture  y  Ganaderia  (SAG)  and  with 
APHIS  personnel  monitoring  the 
treatments.  Requiring  the  treatment 
under  these  conditions  would  ensure 
that  the  treatments  were  efCectively 
administered. 

In  addition,  we  would  require  that  the 
tomatoes  be  treated  and  ]}acked  within 
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24  hours  of  harvest.  They  would  have  to 
be  safeguarded  by  a  fruit  fly-proof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packing  house  and  while 
awaiting  packing,  and  be  packed  in  firuit 
fly-proof  containers  under  APHIS 
monitoring  for  transit  to  the  airport  and 
subsequent  shipping  to  the  United 
States.  We  believe  these  requirements 
are  necessary  to  protect  the  tpmatoes 
against  reinfestation  by  the  tomato  fruit 
moth  and  fruit  Qies  bet  a  een  the  time  of 
treatment  and  the  arrival  of  the  tomatoes 
in  the  United  States. 

The  proposed  methyl  bromide 
treatment  of  tomatoes  in  Chile  under 
APHIS  monitoring  prior  to  export  of  the 
tomatoes  to  the  United  States  would  be 
required  due  to  the  nature  of  tomato 
production  in  Chile.  Tomatoes  in  Chile 
would  be  produced  in  open  Gelds  under 
normal  cultiiral  practices  that  do  not 
incorporate  safeguards  to  mitigate  the 
risk  of  introducing  tomato  fruit  fly  and 
tomato  fruit  moth  into  the  United  States. 
Furthermore,  the  tomato  fruit  fly  and 
tomato  fruit  moth  are  temperate  pests 
^that  could  potentially  impact  domestic 
tomato  production  in  the  United  States. 
Post  harvest  methyl  bromide  treatment 
in  Chile  would  be  the  only  mitigative 
measure  to  ensure  that  tomato  fruit  flies 
and  tomato  fruit  moths  are  not 
inadvertently  shipped  to  the  United 
States.  By  contrast,  tomatoes  from 
France,  Morocco  and  Western  Sahara, 
and  Spain  would  be  produced  in 
greenhouses  under  a  systems  approach 
that  incorporates  multiple  -safeguards 
that  mitigate  the  risk  of  introducing 
Medflies  into  the  United  States. 

We  propose  that  SAG  enter  into  a 
trust  fund  agreement  Mrith  APHIS  before 
tomatoes  from  Chile  could  be  precleared 
for  import  into  the  United  States.  A  trust 
fund  agreement  is  required  to  recover 
APHIS  costs  associated  with  monitoring 
the  preclearance  program  in  Chile.  The 
trust  fund  agreement  would  require 
SAG  to  pay  in  advance  all  estimated 
costs  to  be  incurred  by  APHIS  in 
providing  preclearance  services  during  a 
shipping  season.  These  costs  would 
include  administrative  expenses 
incurred  in  conducting  preclearance,  as 
well  as  all  salaries  (including  overtime 
and  the  Federal  share  of  employee 
benefits),  travel  expenses  (including  per 
diem  expenses),  and  other  incidental 
expenses  incurred  by  the  inspectors  in 
providing  these  services.  SAG  would  be 
required  to  deposit  a  certified  or 
cashier's  check  with  APHIS  for  the 
amount  of  these  costs  for  the  entire 
shipping  season,  as  estimated  by  APHIS 
based  on  projbcted  shipment  volumes 
and  cost  figures  from  previous 
inspections.  The  agreement  would 


further  require  that,  if  the  deposit  does 
not  meet  the  actual  costs  incurred  by 
APHIS,  SAG  would  deposit  with  APHIS 
a  certified  or  cashier's  check  for  the 
amount  of  the  known  remaining  costs, 
as  determined  by  APHIS,  before 
completion  of  the  inspections.  The 
agreement  would  also  specify  that 
unanticipated  end-of-season  costs  must 
be  paid  upon  demand,  and  that  further 
service  will  be  withheld  until  payment 
is  made.  If  the  amount  SAG  pays  during 
a  shipping  season  exceeds  the  total  costs 
incuned  ^  APHIS  in  providing 
preclearance  services,  the  difference 
would  be  refunded  to  SAG  by  APHIS  at 
the  end  of  the  shipping  season. 
Requiring  payment  of  costs  in  advance 
is  necessary  to  help  defray  the  costs  to 
APHIS  of  providing  inspection  services 
in  Chile. 

The  provisions  for  importing  tomatoes 
from  Chile  would  be  added  to  §  319.56- 
2dd.  The  treatment  schedule  for  methyl 
bromide  would  be  added  to  the  Plant 
Protection  and  Quarantine  Treatment 
Manual  (PPQ  Treatment  Manual),  which 
is  incorporated  into  the  regulations  by 
reference  (see  7  CFR  300.1). 

Tomatoes  From  Spain 

The  regulations  at  §  319.56-2dd  for 
importing  pink  or  red  tomatoes  from 
Almeria  Province  in  Spain  already 
require,  among  other  things,  that  the 
greenhouse  grown  pink  or  red  tomatoes 
be  packed  within  24  hours  of  harvest,  be 
safeguarded  by  a  fruit  fly-proof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packing  house  and  while 
awaiting  packing,  and  be  packed  in  fruit 
fly-proof  containers  for  transit  to  the 
airport  and  subsequent  shipping  to  the 
United  States.  We  are  proposing  to 
require  the  fr^t  fly-proof  containers  of 
tomatoes  to  be  sealed  by  the  Spanish 
Ministry  of  Agriculture,  Fisheries,  and 
Food  (MAFF)  before  shipment,  and  the 
seal  niunber  recorded  on  the 
phytosanitary  certificate  that  must 
accompany  the  tomatoes  to  the  United 
States,  if  the  containers  will  transit  any 
other  fruit  fly  supporting  areas  while  en 
route  to  the  United  States.  We  believe 
the  additional  requirements  for 
containers  that  will  transit  fruit  fly 
supporting  areas  are  necessary  to  ensure 
that  the  shipments  are  not  opened  and 
exposed  to  fruit  flies  or  contaminated 
with  fruit-fly  infested  fruit  dtuing 
shipment  to  the  United  States. 

The  regulations  at  §  319.56-2dd  for 
importing  pink  or  red  tomatoes  from 
Spain  also  require  MAFF  to  maintain 
Medfly  traps  inside  and  outside  the 
registered  greenhouses,  but  do  not 
require  MAFF  to  maintain  records 
regarding  the  trapping.  We  propose  to 


require  MAFF  to  maintain  records  of 
trap  placement,  checking  of  traps,  and 
any  Medfly  captures,  and  to  make  the 
records  available  to  APHIS  upon 
request.  This  would  help  ensure  that 
trapping  is  done  properly  and  that 
appropriate  action  is  taken  when  fruit 
flies  are  found. 

As  discussed  previously  in  this 
document,  the  regulations  at  §  319.56-2t 
for  importing  green  tomatoes  from  Spain 
do  not  now  require  that  the  tomatoes 
still  be  green  upon  arrival  in  the  United 
States.  We  propose  to  require  that  green 
tomatoes  from  Spain  still  be  green  upon 
arrival  in  the  United  States.  This 
requirement  would  ensure  that  the 
tomatoes  at  no  time,  either  in  Spain  or 
en  route,  become  suitable  host  material 
for  Medfly. 

Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
(>der  12866  and,  Uierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget 

This  proposed  rule  would  allow 
tomatoes  from  France,  Morocco  and 
Western  Sahara,  and  Chile  to  be 
imported  into  the  United  States  subject 
to  certain  conditions.  This  proposed 
action  would  provide  importers  and 
consumers  in  the  United  States  with 
additional  sources  of  tomatoes,  while 
continuing  to  provide  protection  against 
the  introduction  and  dissemination  of 
injurious  plant  pests.  The  proposal 
would  also  make  some  minor  changes  to 
the  provisions  for  importing  tomatoes 
from  Spain,  but  these  changes  are  not 
expected  to  have  any  effect  on  the 
volume  of  tomatoes  imported  from 
Spain,  and,  therefore,  are  not  expected 
to  have  any  economic  impact.  Under  the 
Federal  Plant  Pest  Act  and  the  Plant 
Quarantine  Act  (7  U.S.C.  150dd,  150ee, 
ISOff,  151-165,  and  167),  the  Secretary 
of  Agriculture  is  authorized  to  regulate 
the  importation  of  fruits  and  vegetables 
to  prevent  the  introduction  of  injurious 
plant  pests. 

During  1995  about  12.3  million  metric 
tons  of  tomatoes  were  supplied  to  the 
United  States  market.  Domestic 
production  accoimted  for  about  95.4 
percent  of  total  supply.  Imports  from 
Spain  accotmted  for  less  than  one-tenth 
of  one  percent  of  total  tomatoes 
supplied  to  United  States  consumes 
during  1995.  Prices  and  sources  of 
tomatoes  supplied  to  the  United  States 
market  are  summarized  in  the  following 
table. 
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Source  of  U.S.  tomato  supply 


Domestic  Production 
Imported  Tomatoes^ 
Spanish  Imports 


Total  Supply 


Quantity 
(metric  tons) 


11,719,214 

550,117 

657 


12,278,988 


Total  value 
($1,000,000) 


$1,576.01 

404^ 

1.11 


1,962.07 


Average  value  per 

metric  ton 


$134.48 

724.27 

1,695.58 


161.42 


Percentage  (%  ot 
total  supply)  2 


'  From  countries  other  than  Spain. 

2 Percentage  column  may  not  sum  due  to  rounding.  ..„„.  »..«o  ...    i.   _.„  rv» 

Sources^ricuttural  Statistics  1995-96;  Table  233  (figures  converted  to  metric  tons);  USOA-NASS;  Washington,  DC. 
Foreign  Agriculture  Trade  of  the  UnHed  States— FY  1»5  Supplement;  Tat>le  25;  USDA-ERS;  Washington,  Oa 


95.44 
4.45 
0.0001 


100.0 


h  is  estimated  that  annual  tomato 
imports  will  increase  by  about  13,700 
metric  tons  under  this  proposed  rule. 
About  6,000  metric  tons  are  expected 
from  Chile;  the  remaining  7,700  metric 
tons  would  arrive  from  France  and 
Morocco  and  Western  Sahara.  CiurenUy, 
Spanish  imports  arrive  during  the  off- 
season for  tomato  production  in  the 
United  States  (December  1  through 
April  30)  and,  therefore,  do  not  directiy 
compete  with  United  States  tomatoes 
produced  during  the  spring  and  summer 
months.  Proposed  tomato  imports  from 
Morocco  and  Western  Sahara  will  also 
be  restricted  to  arrival  during  the  off- 
season. Imports  from  Chile  and  France 
will  be  allowed  entry  throughout  the 
year.  However,  Chilean  tomatoes  are 
expected  to  be  primarily  imported  .  . 
during  the  off-season  due  to  seasonal 
growing  differences  between  the 
northern  and  southern  hemispheres, 
and  shipments  from  France  are  likely  to 
fill  a  special  market  niche  (for  higher 
quality  fresh  tomatoes). 


Therefore,  proposed  imports  would 
laig^y  compete  with  existing  imports 
rather  dian  with  domestic  production. 
This  is  further  supported  by  the  price 
per  ton  that  imports  currentiy  command 
in  the  United  States  market.  The  value 
of  imported  tomatoes  (from  cotuitries 
other  than  Spain)  averaged  $724  per 
metric  ton  diuing  1995.  Spanish  imports 
averaged  $1,695  per  metric  ton  during 
the  same  year.  This  price  discrepancy  is 
likely  due  to  the  relatively  high  quality 
of  off-season  tomato  imports  from 
Spain.  In  contrast  to  Imports,  prices  for 
U.S.  produced  tomatoes  averaged  about 
$161  per  metric  ton.  Price  discrepancies 
between  the  import  and  domestic 
markets  indicate  that  imports  caimot 
compete  with  domestic  supplies  unless 
they  arrive  during  the  off-season  or  for 
specialty  markets.  During  the  off-season 
there  may  be  some  U.S.  producers  who 
grow  greenhouse  tomatoes  at  higher 
than  average  prices.  However,  this  price 
differential  is  not  reflected  in  the  data. 


Even  if  all  the  proposed  imports  were 
directly  substitutable  for  domestic 
supplies,  the  net  impact  on  United 
States  society  is  anticipated  to  be 
positive.  Assimiing  a  perfectly  inelastic 
supply,  a  demand  elasticity  of  -0.S584, 
an  initial  quantity  supplied  of  12.3 
million  metric  tons,  and  an  increase  in 
imports  of  13,700  metric  tons,  it  is 
estimated  that  average  U.S.  tomato 
prices  will  decline  from  $161.42  to 
$161.10  per  metric  ton.^  This  represents 
a  price  decrease  of  $0.32  per  metric  ton. 
Consumer  wel&re  would  increase  by 
$3,935,852.  United  States  produces, 
however,  would  experience  a  revenue 
decrease  of  $3,933,660,  or  about  0.2 
percent  of  the  total  value  of  domestic 
tomato  supplies.  This  would  result  in  a 
positive,  albeit  small,  net  impact  to 
United  States  society  totaling  about 
$2,192.  Foreign  producers  r^ize  a  gain 
of  about  $2,207,070.  These  results  are 
simunarized  in  the  following  table. 


U.S.  consumer  gain 

U.S.  producer  revenue  loss 

r4et  gain  to  U.S.  society 

Foreign  producer  gain 

$3,935,852 

$3,933,660 

$2,192 

$2,207,070 

This  proposed  rule  would  provide 
U.S.  consumers  with  additional  sources 
of  tomatoes  during  winter  months  cmd 
for  specialty  markets.  Domestic 
producers  who  propagate  greenhouse 
tomatoes  during  the  off-season  may  be 
slighUy  impacted.  However,  it  is 
estimated  that  this  proposed  rule  will 
have  a  negligible  econcmiic  impact  on 
domestic  tomato  producers.  Most 
imports  from  Chile  and  Morocco  and 
Western  Sahara  will  arrive  during  the 
off-season  and  not  directiy  compete 
with  U.S.  produced  tomatoes.  Even  if 
imports  could  be  readily  substituted  for 
domestic  production,  U.S.  producers 
would  only  be  marginally  impacted  due 
to  the  low  volume  of  expected  imports. 
A  relatively  small  aimual  quantity 


I  The  demand  elastidty  is  obtained  from  J.E. 
Epperson  and  LF.  Lei.  "A  Regional  Analytif  of 
Vegetable  Production  with  Changing  Demand  for 
Row  Crop*  Uaiag  quadratic  Programming." 


increase  (13,700  metric  tons  valued  at 
$2.2  million)  of  imported  tomatoes 
would  not  likely  erode  the  market  share 
of  domestic  producers. 

The  Regulatory  Flexibility  Act 
requires  that  APHIS  specifically 
consider  the  economic  impact  of  this 
proposed  rule  on  "small"  entities.  The 
SBA  has  set  forth  size  criteria  by 
Standard  Industrial  Classification  (SIC) 
which  was  used  as  a  guide  in 
determining  which  economic  entities 
meet  the  definition  of  a  "small" 
business. 

The  SBA  does  not  maintain  specific 
size  standards  for  domestic  entities  that 
either  import  or  produce  tomatoes. 
Therefore,  this  analysis  uses  the  size 
standards  established  for  Vegetable  and 


Southern  )oumal  of  Agricultural  Economic*, 
Volume  21,  Number  1.  July  1989.  pp.  87-96. 

>  Small  Business  Administration:  Washington, 
DC  SBA  data  wa*  modified  by  tomato  specific 


Melon  Producers  (SIC  code  0161)  and 
Wholesale  Traders  of  Fresh  Fruits  and  >. 
Vegetables  (SIC  code  5148).  The  SBA's 
definition  of  a  "small"  entity  included 
in  the  vegetable  and  melon  producer 
classification  is  one  that  generates  less 
than  $500,000  in  anntial  receipts.^ 
Wholesale  traders  of  fresh  frrdts  and 
vegetables  are  classified  as  "small"  if 
they  employ  fewer  than  100  people. 

Currentiy  there  are  about  15,438 
"small"  tomato  producers  and  5,122 
"small"  wholesale  traders  of  fresh  fruits 
and  vegetables  according  to  the  SBA 
criteria.  The  proposed  rule  change  could 
negligibly  impact  some  "small" 
domestic  entities.  However,  because  Ae 
supply  of  tomatoes  in  the  United  States 
market  would  only  increase  by  about 


infbonatioa  contained  in  the  1992  Census  of 
Agrictiltuie. 
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13,700  metric  tons  (less  than  one-tenth 
of  one  percent  of  total  domestic  supply) 
and  domestic  producers  would  continue 
to  supply  more  than  95  percent  of  the 
tomatoes  consumed  in  the  United  States 
each  year,  it  does  not  appear  that  this 
proposed  rule  would  have  a  significant 
economic  impact  on  "small"  entities. 
However,  APHIS  invites  public 
comments  concerning  the  potential 
economic  effects  of  this  proposed  rule 
change  on  "small"  United  States 
entities.  The  Agency  is  particularly 
interested  in  identifying  potential 
economic  impacts  on  United  States 
entities  that  produce  tomatoes  during 
the  winter  months.  All  comments  will 
be  considered  prior  to  finalization  of 
this  Regulatory  Flexibility  Analysis. 

Reporting  and  recordkeeping 
requirements  of  the  proposed  rule  are 
described  below  under  "The  Paperwork 
Reduction  Act"  section  of  this 
document 

Encntiva  Order  12778 

This  proposed  rule  would  allow  the 
importation  of  tomatoes  from  France, 
Morocco  and  Western  Sahara,  and  Chile 
under  certain  conditions.  If  this 
proposed  rule  is  adopted,  State  and 
local  laws  and  regulations  regarding 
tomatoes  imported  under  this  rule 
would  be  preempted  while  the  fruit  is 
in  foreign  commerce.  Tomatoes  are 
generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public,  and  would  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  of  when  foreign 
conunerce  ceases  in  other  cases  must  be 
addneeed  on  a  case-by-case  basis.  If  this 
proposed  rule  is  adopted,  no  retroactive 
efiisct  would  be  given  to  this  rule,  and 
this  rule  would  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  rhallAnging 
this  rule. 

Papw  woik  KfldiictioB  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.Q  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington.  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  97-016-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  97-016-1.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale.  MD  20737-1238, 
and  (2)  Clearance  Officer,  OIRM,  USDA. 


room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

We  are  proposing  to  aWoan  tomatoes 
from  France,  Morocco  and  Western 
Sahara,  and  Chile  to  be  imported  into 
the  United  States  subject  to  certain 
conditions.  We  are  also  proposing  to 
amend  the  regulations  pertaining  to 
importation  of  tomatoes  from  Spain  by 
requiring  containers  of  pink  or  red 
tomatoes  to  be  sealed  before  shipment  if 
the  containers  will  transit  any  other 
fruit  fly  supporting  areas  while  en  route 
to  the  United  States,  and  by  requiring 
records  to  be  kept  by  Spain's  plant 
protection  service  regarding  trapping 
practices  and  fruit  fly  captiires.  These 
proposed  regulatory  revisions  would 
facilitate  the  importation  of  tomatoes 
from  France,  Morocco  and  Western 
Sahara,  Chile  and  Spain  while  ensuring 
that  tomatoes  imported  into  the  United 
States  do  not  harbor  insect  pests  such  as 
the  Mediterranean  fruit  fly,  tomato  fruit 
moth,  and  tomato  fruit  fly. 

The  implementation  of  these 
proposed  regulatory  actions  would 
require  us  to  efigage  in  certain 
information  collection  activities.  We  are 
seeking  approval  frnm  the  Office  of 
Management  and  Budget  (OMB)  to 
engage  in  these  information  collection 
activities,  which  are  described  below. 

Phytosanitary  certificate:  The 
proposed  rule  would  require  that  pink 
or  red  tomatoes  imported  into  the 
United  States  from  registered 
greenhouses,  in  the  Brittany  Region  of 
France  and  pink  tomatoes  imported  into 
the  United  States  from  registered 
greenhouses  in  El  )adida  and  Safi 
Provinces,  Morocco,  and  Dahkla 
Province,  Western  Sahara,  be 
accompanied  by  a  phytosanitary 
cartificate.  The  cCTtificate  would  be 
issued  by  a  representative  of  the  plant 
protection  agency  in  the  respective 
country  of  origin  after  the  representative 
examines  the  shipment  and  ensures  that 
it  has  been  prepared  in  compliance  with 
our  regulations. 

Records  of  Medfly  trap  placement  and 
Medfly  captures:  The  proposed  rule 
wotild  require  that  Medfly  traps  be 
placed  in  and/or  around  registered 
greenhouses  in  Almeria  Province, 
Spain;  El  Jadida  and  Safi  Provinces, 
Morocco;  Dahkla  Province,  Western 
Sahara;  and  the  Brittany  Region  of 
France.  Representatives  from  the 
respective  national  plant  protection 
agencies  would  be  responsible  for 
recording  trap  placement,  checking  of 
traps,  and  MedJfly  captiues.  This 


information  would  be  made  available  to 
APHIS  upon  reques^ 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  requirements.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  information 
collection  is  necessary  for  the  proper 
performance  of  our  agency's  fiinctions, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  acctuacy  of  our 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.670  hours  per 
response. 

Respondents:  Foreign  plant  health 
protection  authorities. 

Estimated  number  of  respondents:  6. 

Estimated  annual  number  of 
responses:  328. 

Estimated  average  number  of 
responses  per  respondent:  54.66. 

Estimated  total  annual  burden  on 
respondents:  220  hours. 

Copies  of  this  information  collection 
can  bis  obtained  from:  Clearance  Officer. 
OIRM,  USDA,  Room  404-W,  14th  Street 
and  Independence  Ave.,  SW., 
Washington,  DC  20250. 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases  and  pests,  Quarantiiie. 

7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports.  Incorpcwation  by  refiarence. 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice,  and 
Vegetables. 

Accordingly,  title  7,  chapter  m.  of  the 
Code  of  Federal  Regulations  would  be 
amended  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
would  continue  to  read  as  follows: 
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Anthority:  7  U.S.C.  ISOee,  154. 161, 162 
and  167;  7  CFR  Z.22,  2.80.  and  371.2(c). 

2.  In  §  300.1,  paragraph  (a), 
introductory  text,  would  be  revised  to 
read  as  follows: 

f  300.1    Materlats  Incorporated  by 


(a)  Plant  Protection  and  Quarantine 
Treatment  Manual.  The  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  was  reprinted  November  30, 
1992,  and  includes  all  revisions  through 
[insert  date],  has  been  approved  for 


incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 


PART  319-FOREIQN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  150dd,  150ee,  ISOff, 
151-167,  450,  2803,  and  2809;  21  U.S.C.  136 
and  136a;  7  CFR  2.22,  2.80,  and  371.2(c). 


4.  In  §  319.56-2t.  the  table  would  be 
amended  by  revising  the  entry  for 
tomato  from  Spain  and  by  adding  new 
entries  for  tomato  from  France  and 
Morocco  and  Western  Sahara,  in 
alphabetical  older,  to  read  as  follows: 

S  319.56-21  Adminlatrative  instructiona: 
conditiona  governing  ttte  entry  of  certain 
fruHs  and  vagataMes. 


Country/kx»iity 


Common 
name 


Botanical  name 


Ptant  part(s) 


France  Tomato  ....    (Lycopersicon  esculentum) 


Fnjit,  only  if  it  is  green  upon  arrival  in  the  United  States  (pink 
or  red  fruit  may  only  t>e  imported  from  the  Region  of  Brit- 
tany and  only  in  accordance  with  §319.56-2dd  of  this  sut>- 
part). 


Morocco  and  Western  Sahara  ....    Tomato  ....    (Lycopersicon  esculentum) 


Fruit,  only  if  it  is  green  upon  arrival  in  the  United  States  (pirk 
fruit  may  only  be  imported  from  El  Jadida  or  Safi  F>rovinca. 
K/lorocoo,  or  Dahlda  Province,  Western  Sahara,  and  only  in 
accordance  with  §319.56-2dd  of  this  subpart). 


Spam 


Tomato  ....    (Lycopersicon  esculentwn) 


Fnjit,  only  if  it  is  green  upon  arrival  in  the  United  States  (pink 
or  red  fruit  may  only  be  imported  from  Mmeria  Province 
and  only  in  accordance  with  §319.56-2dd  oi  this  subpart). 


5.  Section  319.56-2dd  would  be 
revised  to  read  as  follows: 

f319.S6-2dd    Admlnlatrativa  Inslructiona: 
conditiona  governing  the  entry  of  tomatoaa. 

(a)  Tomatoes  (fruit)  (Lycopersicon 
esculentum)  from  Spain.  Pink  or  red 
tomatoes  may  be  imported  into  the 
United  States  bom  Spain  only  imder  the 
following  conditions: ' 

(1)  The  tomatoes  must  be  grown  in  the 
Almeria  Province  of  Spain  in 
greenhouses  registered  with,  and 
inspected  by,  the  Spanish  Ministry  of 
Agriculture.  Fisheries,  and  Food 
(MAFF); 

(2)  The  tomatoes  may  be  shipped  only 
bom  December  1  through  April  30. 
inclusive; 

(3)  Two  months  prior  to  shipping,  and 
continuing  through  April  30,  MAFF 
must  set  and  maintain  Mediterranean 
fruit  fly  (Medfly)  traps  baited  with 
trimedlure  inside  the  greenhouses  at  a 
rate  of  four  traps  per  hectare.  In  all  areas 


■  The  surface  area  of  a  pink  tomato  is  mote  than 
30  percent  but  not  nu»e  than  60  percent  pink  and/ 
or  red.  The  surface  area  of  a  red  tomato  is  more  than 
60  percent  pink  and/or  red.  Green  tomatoes  may  be 
imported  in  accordance  with  $  319.Se-2t  of  this 
subpait. 


outside  the  greenhouses  and  within  8 
kilometers,  including  urban  and 
residential  areas,  MAFF  must  place 
Medfly  traps  at  a  rate  of  four  traps  per 
square  kilometer.  All  traps  must  be 
checked  every  7  days; 

(4)  Capture  of  a  single  Medfly  in  a 
registered  greenhouse  will  immediately 
result  in  cancellation  of  exports  from 
that  greenhouse  until  the  source  of 
infestation  is  determined,  the  Medfly 
infestation  is  eradicated,  and  measures 
are  taken  to  preclude  any  future 
infestation.  Capture  of  a  single  Medfly 
within  2  kilometers  of  a  registered 
greenhouse  will  necessitate  increasing 
trap  density  in  order  to  determine 
whether  there  is  a  reproducing 
population  in  the  area.  Capture  of  two 
Medflies  within  2  kilometera  of  a 
registered  greenhouse  and  within  a  !• 
month  time  period  will  result  in 
cancellation  of  exports  from  all 
registered  greenhouses  within  2 
kilometers  of  any  of  the  finds  uintil  the 
source  of  infestation  is  determined  and 
the  Medfly  infestation  is  eradicated; 

(5)  MAFF  must  maintain  records  of 
trap  placement,  checking  of  traps,  and 
any  Medfly  captures,  and  must  make  the 
records  available  to  APHIS  upon 
request; 


(6)  The  tomatoes  must  be  packed 
%vithin  24  hours  of  harvest  They  must 
be  safeguarded  by  a  fruit  fly-proof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packing  house  and  while 
awaiting  packing,  and  packed  in  fruit 
fly-proof  containers  for  transit  to  the  - 
airport  and  subsequent  shipping  to  the 
United  States.  Transit  through  other 
fruit  fly  supporting  areas  is  prohibited 
unless  the  fruit  fly-proof  containers  are 
sealed  by  MAFF  before  shipment  and 
the  official  seal  number  is  recorded  on 
the  phytosanitary  certificate;  and 

(7)  MAFF  is  responsible  for  export 
certification  inspection  and  issuance  of 
phytosanitary  certificates.  Each 
shipment  of  tomatoes  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  MAFF  and  bearing 
the  declaration,  "These  tomatoes  %vere 
grown  in  registered  greenhouses  in 
Almeria  Provmce  in  Spain." 

(b)  Tomatoes  (fruit)  (Lycopersicon 
esculentum)  from  France.  Pink  or  red 
tomatoes  may  be  imported  into  the 
United  States  from  France  only  ui|der 
the  following  conditions:  ^ 

(1)  The  tomatoes  must  be  grovim  in  the 
Brittany  Region  of  France  in 
greenhouses  registered  with,  and 
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iiupected  by,  the  Service  de  la 
Protection  Vegetaux  (SRPV); 

(2)  Prom  June  1  through  September 
30,  SRPV  must  set  and  maintain  one 
Medfly  trap  baited  with  trimediure 
inside  and  one  outside  the  greenhouse 
and  must  checli^  the  traps  evonr  7  days; 

(3)  Capture  of  a  single  Medfly  inside 
or  outside  a  registered  greenhouse  will 
immediately  result  in  cancellation  of 
exports  from  that  greenhouse  until  the 
source  of  the  infestation  is  determined, 
the  Medfly  infestation  is  eradicated,  and 
measures  are  taken  to  preclude  any 
future  infestation: 

(4)  SRPV  must  maintain  records  of 
trap  placement,  checking  of  traps,  and 
any  Medfly  captures,  and  must  make 
them  available  to  APHIS  upon  request; 

(5)  From  June  1  through  September 
30,  the  tomatoes  must  be  packed  within 
24  hours  of  harvest.  They  must  be 
safeguarded  by  fruit  fly-proOf  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packing  bouse  and  while 
awaiting  packing,  and  be  packed  in  fruit 
fly-proof  containers  for  transit  to  the 
airport  and  subsequent  shipping  to  the 
United  States.  At  all  times  of  the  year, 
transit  through  other  fruit  fly  supporting 
areas  is  prohibited  imless  the  fruit  fly- 
proof  containers  are  sealed  by  SRPV 
before  shipment  and  the  official  seal 
number  is  recorded  on  the 
phytosanitary  certificate;  and 

(6)  SRPV  is  responsible  for  export 
certification  inspection  and  issuance  of 
phytosanitary  certificates.  Each 
shipment  of  tomatoes  must  be 
accompanied  by  a  phytosanitary 
certificate  issiieid  by  SRPV  and  bearing 
the  declaration.  "These  tomatoes  were 
grown  in  registered  greenhouses  in  the 
Brittany  Region  of  France." 

(c)  Tomatoes  (fruit)  (Lycopersicon 
esculentiun)  from  Morocco  and  Western 
Sahara.  Pink  tomatoes  may  be  imported 
into  the  United  States  from  Morocco 
and  Western  Sahara  only  under  the 
following  conditions:  ^ 

(1)  The  tomatoes  must  be  grown  in  the 
provinces  of  El  Jadida  or  Safi  in 
Morocco  or  in  the  province  of  Oahkla  in 
Western  Sahara  in  insect-proof 
greenhouses  registered  with,  and 
inspected  by,  the  Moroccan  Ministry  of 
Agriculture,  EH  vision  of  Plant 
Protection,  Inspection,  and  Enforcement 
PPVCTRF): 

(2)  The  tomatoes  may  be  shipped  from 
Morocco  and  Western  Sahara  only 
between  December  1  and  April  30. 
inclusive; 

(3)  Beginning  2  months  prior  to  the 
start  of^the  shipping  season  and 
continuing  through  the  end  of  the 
shipping  season,  DPVCTRF  must  set 
and  maintain  Mediterranean  fruit  fly 
(Medfly)  traps  baited  with  trimediure 


inside  the  greenhouses  at  a  rate  of  four 
traps  per  hectare.  In  Morocco,  traps 
must  also  be  placed  outside  registered 
greenhouses  within  a  2  kilometer  radius 
at  a  rate  of  four  traps  per  square 
kilometer.  In  Western  Sahara,  a  single 
trap  must  be  placed  outside  each 
registered  greenhouse.  All  traps  in 
Morocco  and  Western  Sahara  must  be 
checked  every  7  days; 

(4)  DPVCTRF  must  maintain  rec6rds 
of  trap  placement,  checking  of  traps, 
and  any  Medfly  captures,  and  make  the 
records  available  to  APHIS  upon 
request; 

(5)  Capture  of  a  single  Medfly  in  a 
registered  greenhouse  will  immediately 
result  in  cancellation  of  exports  from 
that  greenhouse  imtil  the  source  of  the 
infestation  is  determined,  the  Medfly 
infestation  has  been  eradicated,  and 
measiues  are  taken  to  preclude  any 
futiue  infestation.  Captiue  of  a  single 
Medfly  within  200  meters  of  a  registered 
greenhouse  will  necessitate  increasing 
trap  density  in  order  to  determine 
whether  there  is  a  reproducing 
population  in  the  area.  Six  additional 
traps  must  be  placed  within  a  radius  of 
200  meters  surrounding  the  trap  where 
the  Medfly  was  captured.  Capture  of 
two  Medflies  within  200  meters  of*, 
registered  greenhouse  and  within  a  1 
month  time  period  will  necessitate 
Malathion  bait  sprays  in  the  area  every 

7  to  10  days  for  60  days  to  ensure 
eradication; 

(6)  The  tomatoes  must  be  packed 
within  24  hours  of  harvest.  They  must 
be  safeguarded  by  a  fruit  fly-proof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packii^  house  and  while 
awaiting  packing,  and  packed  in  fruit 
fly-proof  containers  for  transit  to  the 
airport  and  subsequent  shipping  to  the 
United  States.  The  tomatoes  must  be 
pink  at  the  time  of  packing.  Transit 
through  other  fruit  fly  supporting  areas 
is  prohibited  unless  the  fruit  fly-proof 
containen  are  sealed  by  the  Moroccan 
Ministry  of  Agricultiu«,  Fresh  Product 
Export  (EACCE),  before  shipment  and 
the  official  seal  number  is  recorded  on 
the  phytosanitary  certificate;  and 

(7)  EACCE  is  responsible  for  export 
certification  inspection  and  issuance  of 
phytosanitary  certificates.  Each 
shipment  of  tomatoes  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  EACCE  and  bearing 
the  declaration,  "These  tomatoes  were 
grown  in  registered  greenhouses  in  El 
Jadida  or  Safi  Province,  Morocco,  and 
were  pink  at  the  time  of  packing"  or 
"These  tomatoes  were  grown  in 
registered  greenhouses  in  Dahkla 
Province,  Western  Sahara  and  were  pink 
at  the  time  of  packing." 


(d)  Tomatoes  from  Chile.  Tomatoes 
(fruit)  [Lycopersicon  esculentum)  from 
Chile,  whether  green  or  at  any  stage  of 
ripeness,  may  be  imported  into  the 
United  States  only  under  the  following 
conditions: 

(1)  The  tomatoes  must  be  treated  in 
Chile  with  methyl  bromide  in 
accordance  with  the  PPQ  Treatment 
Manual.  The  treatment  must  be 
conducted  in  facilities  registered  with 
the  Secretario  de  Agriculture  y 
Ganaderia  (SAG)  and  with  APHIS 
personnel  monitoring  the  treatments; 

(2)  The  tomatoes  must  be  treated  and 
packed  within  24  hours  of  harvest  Once 
treated,  the  tomatoes  must  be 
safeguarded  by  a  fruit  fly-proof  mesh 
screen  or  plastic  tarpaulin  while  in 
transit  to  the  packing  house  and  while 
awaiting  packing,  and  be  packed  in  fruit 
fly-proof  containers  under  APHIS 
monitoring  for  transit  to  the  airport  and 
subsequent  shipping  to  the  United 
States;  and 

.    (3)  Tomatoes  may  be  imported  into 
the  United  States  from  Chile  only  if 
SAG  has  entered  into  a  trust  fund 
agreement  with  APHIS  for  that  shipping 
season.  This  agreement  requires  SAC  to 
pay  in  advance  all  costs  that  APHIS 
estimates  it  will  incur  in  providing  the 
preclearance  services  prescribed  in  this 
section  for  that  shipping  season.  These 
costs  will  include  administrative 
expenses  inoirred  in  conducting  the 
preclearance  services;  and  all  salaries 
(including  overtime  and  the  Federal 
share  of  employee  benefits),  travel 
expenses  (including  per  diem  expenses), 
and  other  incidental  expenses  inciured 
by  the  inspectors  in  providing  these 
services.  The  agreement  requires  SAG  to 
deposit  a  certified  or  cashier's  check 
with  APHIS  for  the  amount  of  these 
costs  for  the  entire  shipping  season,  as 
estimated  by  APHIS  based  on  projected 
shipment  volumes  and  cost  figures  from 
previous  inspections.  The  agreement 
further  requires  that,  if  the  initial 
deposit  is  not  sufficient  to  meet  all  costs 
incurred  by  APHIS.  SAG  must  deposit 
with  APHIS  another  certified  or 
cashier's  check  for  the  amount  of  the 
remaining  costs,  as  determined  by 
APHIS,  before  the  inspections  will  be 
completed.  The  agreement  also  requires 
that,  in  the  event  of  unexpected  end-of- 
season  costs.  SAG  must  deposit  with 
APHIS  a  certified  cashier's  check 
sufiicient  to  meet  such  costs  as 
estimated  by  APHIS,  before  any  further 
preclearance  services  wrill  be  provided. 
If  the  amount  SAG  deposits  diuing  a 
shipping  season  exceeds  the  total  cost 
incurred  by  APHIS  in  providing 
preclearance  services,  the  difference 
will  be  returned  to  SAG  by  APHIS  at  the 
end  of  the  shipping  season. 
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Done  in  Washington.  DC,  this  9th  day  of 
October  1997. 
xsn^  1m  MaoMy. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[PR  Doc.  97-27427  FUed  lO-lS-97;  8:45  am] 

MUMQ  CODE  3410-M-P 


NORTHEAST  DArRY  COMPACT 
COMMISSION 

7CFRCh^}tmrXIU 

Compact  Over-Order  Price  Regulation 

AQBtCY:  Northeast  Dairy  Compact 

Conunission. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  whether  to  adopt  a  Final  Rule 
extending  the  current  over-order  price 
regulation  beyond  its  present  Deosmber 
31, 1997  deadline,  and  whether  to 
amend  the  regulation,  generally.  The 
Commission  will  also  review 
procedures  relating  to  ongoing  studies 
and  consider  matters  of  administration. 
DATES:  The  meeting  is  scheduled  for 
October  23, 1997,  9:00  a.m.  to  4:00  p.m. 
AOORESS:  The  meeting  will  be  held  at 
the  Grist  Mill  Restaurant,  520  South 
Street  in  Bow,  NH. 
FOR  FUTHER  INFORMATION  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
43  State  Street,  PO  Box  1058. 
Montpeliw,  VT  05601.  Telephone  (802) 
229-1941. 

SUPPI.EMENTARY  fNFORMATKM:  Notice  is 
hereby  given  that  the  Compact 
Commission  will  hold  its  regular 
monthly  meeting.  The  Commission  will 
consider  whether  to  adopt  a  Final  Rule 
extending  the  current  over-order  price 
r^ulation  beyond  its  present  December 
31. 1997  deadline,  and  whether  to 
amend  the  regulation,  generally.  See 
Proposed  Rule,  62  FR  47156  (September 
8, 1997).  The  Commission  will  also 
review  procedures  for  conducting  a 
study  of  regional  dairy  farm  cost  of 
production  and  a  study  for  assessing  the 
regional  impact  of  over-order  price 
regulation.  The  Commission  will  also 
consider  certain  mattras  relating  to 
administration. 
Oantel  Smith, 
Executive  Director. 

(Authority:  (a)  Article  V,  Section  11  of  the 
Northeast  Interstate  Dairy  Compact,  and  all 
other  applicable  Articles  and  Sections,  as 
approved  by  Section  147,  of  the  Federal 
A^culture  Impravement  and  Reform  Act 
(FAIR  ACT).  Pub.  L.  104-127.  and  as  thereby 
set  forth  in  S.).  Res.  28(l)(b)  of  the  104th 
Congress  (codified  at  7  U.S.C.  7256);  Finding 


of  Compelling  Public  Interest  by  United 

States  Department  of  Agriculture  Secretary 

Oan  Glickman,  August  8, 1996  and  March  20, 

1997.  (b)  Bylaws  of  the  Northeast  Dairy 

Compact  Commission,  adopted  November  21, 

1996.) 

[FR  Doc.  97-27572  Filed  10-15-97;  8:45  am] 

MIXMQOOOE  1SB0-O1-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  329 
RIN  3064-AC13 

interest  on  Deposits 

AQENCV:  Federal  Deposit  Inaurance 

Corporation. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is 
proposing  to  amend  its  regulation 
entitied  "Interest  on  Deposits."  Section 
18(g)  of  the  Federal  Deposit  Insurance 
Act  (FDI  Act)  requires  that  the  FDIC  by 
regulation  prohibit  the  payment  of 
interest  or  dividends  on  demand 
deposits  in  insiued  nonmember  banks 
and  in  insured  branches  of  foreign 
banks.  This  regulation  implements  this 
prohibition.  The  proposed  rule  provides 
as  an  exception  to  the  prohibition,  the 
payment  of  interest  or  other 
ramimeration  on  any  defxtsit  which,  if 
held  by  a  member  l>ank,  would  be 
allowable  under  12  U.S.C.  371a  and  461, 
or  by  regulation  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (FRB).  This  proposal  is  in 
accordance  with  the  FDIC's  review  of  its 
regulations  under  section  303  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994. 
DATES:  Written  comments  must  be 
received  by  the  FDIC  on  or  before 
December  15, 1997. 
ADDRESSES:  Send  written  comments  to 
Robert  E.  Feldman,  Executive  Secretary, 
Attention:  Comments/OES,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.,  Washington,  DC  20429. 
Comments  may  be  hand  delivered  to  the 
guard  station  at  the  rear  of  the  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  (Fax  number.  (202)  898-3838; 
Internet  address:  commentsdfdic.gov]. 
Comments  may  be  inspegted  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street.  NW..  Washington.  DC  20429. 
between  9:00  a.m.  and  4:30  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Marc  Goldstrom.  Counsel.  Regulation 
and  Legislation  Section.  Legal  Division, 


(202-898-8807):  Louise  Kotoshirodo. 
Review  Examiner,  Division  of 
Compliance  and  Consumer  A&in, 
(202-942-3599). 

SUPPI.EMENTARY  INFORMATION: 

Background 

Section  18(g)  of  the  FDI  Act  provides 
that  the  Board  of  Directors  of  the  FDIC 
shall  by  regulation  prohibit  the  payment 
of  interest  or  dividends  on  demand 
deposits  in  insured  nonmember  banks 
and  in  insured  branches  of  foreign 
banks.  (12  U.S.C  1828(g)).  Accordingly, 
the  FDIC  promulgated  regulations 
prohibiting  the  payment  of  interest  or 
dividends  on  demand  deposits  at  12 
CFR  part  329.  Section  11  of  the  Banking 
Act  of  1933  (12  U.S.C  371a)  prohibits 
member  bai^  from  paying  interest  on 
demand  deposits  and  is  implemented  by 
Regulation  Q,  (12  CFR  part  217)  of  the 
FRB. 

Section  18(g)  of  the  FDI  Act  also 
provides  that  the  FDIC  shall  make  such 
exceptions  to  this  prohibition  as  are 
prescribed  with  respect  to  demand 
deposits  in  member  banks  by  section  19 
of  the  Federal  Reserve  Act,  as  amended, 
or  by  regulation  of  the  FRB  (12  U.S.C 
1828(g)).  Generally,  member  banks,  state 
nonmember  banks  and  insured  branches 
of  foreign  banks  are  subject  to  the  same 
prohibition  and  exceptions  to  such         » 
prohibition,  albeit  imder  different 
statutes  and  regulations. 

From  time  to  time  the  FRB  issues  or 
authorizes  a  new  exception  to  the 
prohibition  applicable  to  member  banks, 
and  the  FDIC  later  issues  or  authorizes 
a  similar  exception  affecting  state 
nonmember  banks  and  insured  branches 
of  foreign  banks.  For  example,  the  FRB 
recenUy  amended  its  interpretation  with 
respect  to  limitations  on  premiums 
given  on  demand  deposits  (62  FR  26736 
(May  15, 1997))  and  the  FDIC  later 
issued  a  similar  interpretive  rule 
affecting  state  nonmember  banks  and 
insured  branches  of  foreign  banks  (62 
FR  40731  Ouly  30.  1997)). 

In  the  periods  of  time  in  which  the 
FRB  has  issued  or  authorized  an 
exception  to  the  prohibition,  but  the 
FDIC  has  yet  to  act,  state  nonmember 
banks  and  instired  branches  of  foreign 
banks  faced  a  possible  competitive 
disadvantage  with  respect  to  member 
banks.  In  order  to  eliminate  the 
potential  for  any  such  competitive 
disadvantage  in  the  future  and  in  light 
of  the  FDIC's  statutory  mandate  to  make 
such  exceptions  to  this  prohibition  as 
are  prescribed  with  respect  to  demand 
deposits  in  member  banks,  the  FDIC  is 
proposing  to  create  an  omnibus 
exception  to  the  prohibition  on  the 
payment  of  interest  on  demand 
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d^Mwits.  The  proposed  rule  would 
aUow  for  the  payment  of  interest  or 
othdr  remuneration  on  any  deposit 
iHilch,  if  held  by  a  member  bank,  would 
be  allowable  under  12  (J.S.C  371a  and 
461,  or  by  regulation  of  the  FRB.  The 
effiact  of  this  proposal  is  that  state 
nonmember  banks  and  insured  branches 
of  foreign  banks  would  become  subject 
to  the  same  exceptions  to  the 
prohibition  that  member  banks  are 
si^^ect  to,  regardless  of  whether  the 
FTOC  had  issued  or  authorized  the 
specific  exception. 

The  FDIC  is  also  proposing  this  rule 
in  response  to  section  303  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CORIA),  Pub.  L.  lOa-325, 108  Stat 
2160  (Sept  23.  1994).  This  statute 
requires  that  each  fiaderal  banking 
agency,  consistent  with  the  principles  of 
safisty  and  soundness,  statutory  law  and 
policy,  and  the  public  interest,  conduct 
a  review  of  the  regulations  and  written 
policies  of  that  agency  to,  among  other 
things,  make  uniform  all  regulations  and 
guidelines  implementing  common 
statutory  or  supervisory  policies.  The 
FDIC  believes  that  the  proposal  is  in 
accordance  with  section  303  of  the 
CDRIA  in  that  it  seeks  to  make  uniform 
a  regulation  implementing  a  common 
statutory  policy. 

iBgnlatory  Fkxihility  Act 

The  Board  hereby  certifies  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 
The  effect  of  this  proposal  is  that  state 
nonmember  banks  and  insured  branches 
of  foreign  banks  would  become  subject 
to  the  same  exceptions  to  the 
prohibition  that  member  banks  are 
subject  to,  regardless  of  whether  the 
FDIC  had  issued  or  authorized  the 
specific  exception. 

P^erworii  Reduction  Act 

The  proposed  rule  would  not 
constitute  a  "collection  of  information" 
within  the  meaning  of  section  3502(3)  of 
the  Papowork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  Consequently, 
no  material  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

IM  of  Subjects  in  12  CFR  Part  329 

Banks,  banking.  Interest  rates.  . 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
FDIC  proposes  to  amend  12  CFR  part 
329  as  set  fiorth  below: 


PART  329— INTEREST  ON  DEPOSITS 

1.  The  authority  citation  for  part  329 
continues  to  read  as  follows: 

Anthoritj:  12  U.S.C  1819, 1828(g)  and 
1932(a). 

2.  Section  329.3  is  added  to  read  as 
follows: 

f  .329.3    Exception  to  prohibition  on 
psymant  ol  interest 

Section  329.2  shall  not  apply  to  the 
payment  of  interest  or  other 
remuneration  on  any  deposit  which,  if 
held  by  a  member  bank,  would  be 
allowable  under  12  U.S.C.371a  and  461. 
or  by  regulation  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC  this  6th  day  of 
October.  1997. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  FeldHan, 
Executive  Secretary. 
[FR  Doc.  97-27300  Filed  10-15-97;  8:45  am] 

BNJJNQ  COOC  fn4-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart117 

(CGO06-«7-«72I 

RiN211S-AE47 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterways,  NC 

AOaiCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  change  the  regulations  governing  the 
operation  of  the  Onslow  Beach  Bridge 
across  the  Atlantic  Intracoastal 
Waterway  (AICW),  mile  240.7.  at  Camp 
Lejeune,  North  Carolina,  at  the  request 
of  the  United  States  Marine  Corps 
(U3MC). 

The  proposal  would  continue  to 
provide  for  openings  on  signal,  except 
that  from  7  a.m.  to  7  p.m.,  the  draw 
would  only  open  on  the  hour  and  half 
hour,  year-roimd.  This  change  in  the 
bridge  opening  schedule  is  intended  to 
reduce  vehicular  traffic  delays  while 
still  providing  £pr  the  reasonable  needs 
of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  December  15, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (Aowb),  USCG  Atlantic 
Area,  Federal  Building,  4th  Floor,  ill 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  or  may  be  hand-delivered 


to  the  same  address  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (757)  398-6222.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Deaton,  Bridge  Administrator. 
USCG  Atlantic  Area,  (757)  398-6222. 

SUPPtEMBTTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
comments,  data,  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses  and  should 
identify  this  rulemaking  (CGD05-97- 
072).  Commenters  sboiild  identify  the 
specific  section  of  this  proposed  rule  to 
which  each  comment  applies,  and  give 
reasons  for  each  comment.  The  Coast 
Guard  requests  that  all  comments  and 
attachments  be  submitted  in  an 
lubound  format  suitable  for  copying 
and  electronic  filing.  If  that  is  not 
practical,  a  second  copy  of  any  bound 
material  is  requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period.  It 
may  change  this  proposed  rule  in  view 
of  tiie  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  address  listed 
under  ADDRESSES.  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Roister. 

Background  and  Purpose 

The  Onslow  Beach  Bridge  and 
adjoining  property  are  part  of  the 
Marine  Corps  Base  at  Camp  Lejeune 
military  reservation,  located  adjacent  to 
Jacksonville.  North  Carolina.  The 
current  regulations  require  the  Onslow 
Beach  Bridge  to  open  on  signal  at  all 
times.  This  requirement  is  included  in 
the  general  operating  regulations  in  33 
CFR  117.5. 

The  USMC  has  requested  changes  in 
the  regulation  to  require  the  bridge  to 
open  on  signal,  except  from  7  a.m.  to  7 
p.m.,  when  the  bridge  would  open  on 
the  hour  and  half  hour  year-round. 
Bridge  logs  bom  October  1993  through  ^ 
July  1997  revealed  on  average  of  38 
bridge  opening  requests  per  day.  During 
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peak  opening  periods  in  the  Fall  and 
Spring,  bridge  tenders  received  an 
average  of  45  bridge  opening  request  per 
day.  Considering  the  minimal  number  of 
openings  identified  by  the  bridge  logs, 
the  Coast  Guard  believes  that  the 
proposed  changes  will  more  £airiy 
balance  the  competing  needs  of 
vehicular  and  vessel  traffic. 

Other  drawbridges  along  the  AICW  in 
North  Carolina  are  governed  by  specific 
regulations  listed  in  33  CFR  117.821 
which  require  them  to  open  on  the  hour 
or  on  the  hour  and  half  hour.  The 
USMC's  requested  change  to  the 
regulations  for  the  Onslow  Beach  Bridge 
would  make  its  schedule  consistently 
with  those  of  the  other  AICW 
drawbridges. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  amend 
the  regulations  governing  the  Onslow 
Beach  Bridge  across  the  AICW,  mile 
240.7,  at  Camp  Lejeune,  North  Carolina, 
to  allow  openings  on  the  hour  and  half 
.  hour,  between  7  a.m.  to  7  p.m.,  year- 
round.  The  Coast  Guard  proposes  to 
insert  this  new  regulation  at  33  CFR 
117.821(a)(3). 

The  Coast  Guard  intends  to  remove 
the  current  text  at  33  CFR  117.821(a) 
which  states  that  drawbridges  shall 
open  on  signal  for  public  vessels  of  the 
United  States,  state  and  local 
government  vessels,  and  any  vessel  in 
an  emergency  involving  danger  to  life  or 
property.  This  general  requirement  is 
currently  published  in  33  CFR  117.31 
and  is  no  longer  required  to  be 
published  in  each  specific  bridge 
regulation.  Commercial  vessels  would 
continue  to  pass  on  signal  as  provided 
in  new  paragraph  (a).  To  ensure  clarity 
and  consistency  of  the  operating 
regulation,  the  regulatory  reqliirements 
for  the  current  33  CFR  1 1 7.821(b)  would 
be  reworded  and  redesignated 
paragraph  (a).  Although  no  substantive 
changes  are<proposed  to  current 
117.82l(b)(l)-(6),  additional  text 
changes  would  be  made  to  clarify  the 
existing  regulations. 

Finally,  the  Coast  Guard  proposes  to 
revise  33  CFR  117.821  by  redesignating 
the  following  paragraphs:  Paragraph 
(b)(1)  governing  the  S.R.  94  Bridge,  at 
AICW  mile  113.7,  would  be 
redesignated  (a)(1);  Paragraph  (b)(2) 
governing  the  S.R.  304  Bridge,  at  AICW 
mile  157.2,  would  be  redesignated 
(a)(2);  Paragraph  (b)(3)  governing  the 
S.R.  50  Bridge,  at  AICW  mile  260.7, 
would  be  redesignated  (a)(4);  Paragraph 
(b)(4)  governing  the  Figure  Eight  Swing 
Bridge,  at  AICW  mile  278.1.  would  be 
redesignated  (a)(5);  Peragraph  (b)(5) 
governing  the  S.R.  74  Bridge,  at  AICW 
mile  283.1,  would  be  redesignated 


(a)(6);  Paragraph  (b)(6]  governing  the 
S.R.  1172  Bridge,  at  AICW  mile  337.9. 
would  be  redesigiuted  (a)(7);  and 
paragraph  (c)  would  be  redesignated  (b). 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimpl  that  a  full 
Regulatory  Evaluati(»,  under  paragraph 
lOe  of  the  regulatory  policies  and 
procediires  of  DOT  is  unnecessary.  The 
Coast  Guard  reached  this  conclusion 
based  on  the  foct  that  the  changes  and 
actions  proposed  by  this  rule  would  not 
prevent  mariners  from  transiting  the 
bridge.  The  proposed  rule  would  merely 
require  pleasure  vessels  to  plan  to  be  in 
position  to  take  advantage  of  scheduled 
bridge  openings  between  7  a.m.  to  7 
p.m.  At  all  other  times,  the  bridge 
would  continue  to  open  on  signal. 

Small  Entities 

Under  the  R^ulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  "Small 
entities"  include  small  independently 
owned  and  operated  businesses  which 
are  not  dominant  in  their  fields  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small  ^ 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Gaast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

CoUection  of  Information 

This  proposal  does  not  provide  for  the 
collection  of  information  requirements 
under  the  Paper  Reduction  Act  (44 
U.S.C.  301  et  seq.'). 

Federalism  -     - 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposed  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B  (as  amended,  59 
FR  38654,  29  July  1994),  this  proposed 
rtile  is  categorically  excluded  from 
further  enviroiunental  documentation. 
A  Categorical  Exclusion  Detarminadon 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 ' 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  pvt  117 
continues  to  read  as  follows: 

Aothority:  33  U.S.C  499;  49  CFR  1.4e:  S3 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  aathority  of  Pub.  L.  102-587, 108 
Stat  5039. 

2.  Section  117.821  is  rsvisetito  read 
as  follows: 

f  117.821  Attantic  IntrKweetal  Wslsrsay, 
Albermarte  Sound  to  Sunset  Beech,  Nortti 
Caroline. 

(a)  The  drawbridges  across  the 
Atlantic  Intracoastal  Waterway  in  North 
Carolina  shall  open  on  signal  for 
commercial  vessels  at  all  times  and  on 
signal  for  pleasure  vessels,  except  at  the 
times  and  during  the  periods  specified 
below. 

(1)  S.H.  94  Bridge,  mile  113.7,  at 
Fairfield,  NC,  from  April  1  to  November 
30,  between  7  a.m.  and  7  p.m.,  the  draw 
need  only  open  on  the  hour. 

(2^  S.R.  304  Bridge,  mile  157.2,  at 
Hobucken,  NC,  from  April  1  to 
November  30,  between  7  a.m.  and  7 
p.m.,  the  draw  need  only  open  on  the 
hour  and  half  hour. 

(3)  Onslow  Beach  Bridge,  mile  24IL7, 
at  Camp  Lejeune,  NC  between  7  sum. 
and  7  p.m.,  the  draw  need  only  open  on 
the  hour  and  half  hour. 

(4)  S.R.  50  Bridge,  mile  260.7,  at  Surf 
City,  NC,  between  7  a.m.  and  7  p.m.  the 
draw  need  only  open  on  the  hour. 

(5)  Figure  Eight  Svmig  Bridge,  mile 
278.1.  at  Scotts  Hill,  NC.  the  draw  need 
only  open  on  the  hour  and  half  hour. 

(6)  S.R.  74  Bridge,  mile  283.1,  at 
Wrightsville  Beach,  NC  .between  7  ».m. 
and  7  p.m.  the  draw  need  only  open  on 
the  hour. 

(7)  S.R.  1172  Bridge,  mile  337.9,  at 
Simset  Beach,  NC,  shall  op«i  on  the 
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hoiir  on  signal  between  7  a.m.  and  7 
p.in.,  April  1  to  November  30,  except 
that  on  Saturdays,  Sundays  and  Federal 
hohdays,  form  June  1  through 
September  30,  the  bridge  shall  open  on 
si^ial  on  the  hour  between  7  a.m.  and 
7  pan. 

(b)  If  a  pleasure  vessel  is  approaching 
a  drawbridge  which  is  only  required  to 
open  on  the  hour  or  on  the  hour  and 
half  hour,  and  cannot  reach  the 
drawbridge  on  the  hour  or  on  the  half 
hour,  the  drawtender  may  delay  the 
teqiiired  opening  up  to  10  minutes  past 
tibe  hour  or  half  hour. 

Datad:  October  1, 1997. 

Vice  Admiral,  U.S.  Coast  Guard,  CkuaaKuukr, 

Fifth  Coast  Guard  District 

[FR  Doc.  97-27359  Filwl  10-15-97;  8:45  am] 


FEDERAL  COHMUMCATIONS 
COMMISStOH 

47CFRPart20 

[CC  DookM  No.  M-IOO;  DA  97-2181] 

ComptlbiHt¥  of  Wlroleao  '!onf1coe 
1911 


AOENCY:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule;  further  request 

for  commenL 


hi  the  wireless  Enhanced  911 
(E911)  rulemaking  proceeding,  the 
Commission  seeks  additional  comment 
on  a  September  25. 1997,  ex  parte  letter 
Ooint  Letter)  filed  by  two  wireless 
industry  groups  and  three  public  safety 
community  groups.  In  the  Joint  Letter, 
the  Cellular  Telecommiuiications 
Industry  Association  (CTIA),  the 
Personal  Communications  Industry 
Asaodation  (PCIA).  the  AssociatioxTof 
Public-Safety  Communications 
Offidals-hitemational,  Inc.  (APCO).  the 
National  Emergency  Number 
Association  (NENA),  and  the  National 
Association  of  State  Nine-One-One 
Administraton  (NASNA)  propose 
modifications  to  terms  used  in  this 
proceeding  and  rules  for  processing  91 1 
calls  and  permitting  Public  Safety 
Answering  Points  (PSAPs)  to  choose 
which  911  calls  they  will  receive.  The 
latter  also  supports  an  extension  of  the 
compliance  date  for  implementation  of 
911  service  over  digital  wireless  services 
for  TTY  users.  Additional  comment  on 
these  responses  is  sought  to  assist  the 
Commission  in  determining  whether  to 
revise  the  Commission's  Rules.  The 
efEsct  of  revising  the  Commission's 
Rules  would  be  to  clarify  the 


implementation  of  basic  91 1  services  to 
%virele8s  cxistomers,  including  people 
with  hearing  or  speech  disabilities. 
DATES:  Comments  must  be  filed  by 
October  17,1997,  and  reply  conunents 
miist  be  filed  by  October  27, 1997. 
AODRESSeS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  MF0IMAT10N  CONTACT:  Won 
Kim,  Policy  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
1310. 

SUPPLEMENTARY  MFORMATION: 

AdditioiMl  Connnent  Sought  in 
Wirrieaa  Enhanced  911 
Reconsideration  Proceeding  Regarding 
Roles  and  Scbedoles 

1.  In  the  wireless  Enhanced  911 
(E911)  rulemaking  proceeding,  the 
Commission  seeks  additional  comment 
on  a  September  25, 1997,  ex  parte  letter 
Qoint  Letter)  filed  by  two  wireless 
industry  groups  and  three  public  safety 
community  groups.  In  the  Joint  Letter, 
the  Cellular  Telecommunications 
Industry  Associatimi  (CTIA).  the 
Penonal  Communications  Industry 
Aeaociation  (PCLA),  the  Association  of 
Public-Safety  Conunuinications 
Officials-International,  Inc.  (APCO),  the 
National  Emergency  Number 
Association  (>^NA),  and  the  National 
Association  of  State  Nine-One-One 
Administrators  (NASNA)  propose 
modifications  to  the  911  rides  and 
support  an  extension  of  the  compliance 
date  for  implementation  of  TTY 
compatibility  requirements.  The  full 
text  of  the  Joint  Letter  is  available  for 
inspection  and  duplication  duri    ^ 
regular  business  hours  in  the  FCC 
Reference  Center.  Federal 
Communications  Commission.  1919  M 
Street,  NW.,  Room  239.  Washington,  DC 
20554.  Copies  may  also  be  obtained 
from  International  Transcription 
Service.  Inc.  (ITS),  1231  20th  Street. 
NW..  Washington.  DC  20036.  (202)  857- 
3800. 

2.  Pursuant  to  §  1.415(d)  of  the 
Commission's  Rules.  47  CFR  1.415(d), 
additional  comment  is  hereby  sou^t  in 
the  wireless  E911  reconsidwation 
proceeding  ■  concerning  issues  raised  in 
an  ex  parte  presentation  filed  by  several 
parties  in  the  proceeding.  In  the  £92 1 
Report  and  Order,  the  Commission 
established  rules  requiring  wireless 


'  Se»  Ravisioa  of  the  ConuniMioo'*  Rule*  to 
Ensura  Compatibility  with  Enhancsd  911 
Emanaocy  Callii^  Syatoma,  GC  Dockol  No.  94-102. 
Notics  of  Propoaad  Rulimukii^  59  FR  S4S78 
(Novambor  2.  lOM):  Revision  of  tha  Commiauoo's 
Rules  to  Eosuia  Compatibility  with  Enhanced  911 
Emaigency  Calling  Systems,  CC  Docket  No.  94-102. 
Rapcrt  and  Order  and  Further  Notice  of  Propoaad 
Riilamafcing.  61  FR  40348.  40374  (Ai^ust  2. 1996) 
(291 J  Aaport  ouid  Order),  mean.  p«n£ng. 


carriers  to  implement  basic  911  and 
£911  services. 

3.  In  a  September  25, 1997,  ex  parte 
letter  (Joint  Letter),  two  wireless 
industry  groups  (the  Cellular 
Telecommunications  Industry 
Association  (CTIA)  and  the  Personal 
Communications  Industry  Association 
(PCIA))  and  three  public  safety 
community  groups  (the  Association  of 
Public-Safety  Communications 
Officials-International,  Inc.,  the  National 
Emergency  Number  Association,  and 
the  National  Association  of  State  Nine- 
One-One  Administrators)  propose 
modifications  to  terms  used  in  the  £911 
Report  and  Order  and  rules  for 
processing  911  calls  and  permitting 
Public  Safety  Answering  Points  (PSAPs) 
to  choose  which  91 1  calls  they  will 
receive.  The  letter  also  supports  an 
extension  of  the  compliance  date  for 
implementation  of  911  service  over 
digital  wireless  services  for  TTY/TDD 
usen  from  October  1,  1997,  to  April  1, 
1999,2  and  requests  that  the 
Commission  refrain  from  addressing 
certain  additional  issues  until  the 
industry  has  had  the  opportunity  to 
fully  consider  such  issues  in  meetings 
Mrith  the  relevant  parties. 

4.  We  have  also  received  other  ex 
parte  tnmments  addressing  issues 
raised  in  the  Joint  Letter.  In  a  September 
29, 1997,  letter,  Congresswoman  Anna 
Eshoo  provided  the  Commission  with 
her  initial  assessment  of  the 
recommendations  made  in  the  Jtnnt 
Letter  and  reiterated  her  view  that  "it  Is 
in  the  public's  best  interest  that  all 
wireless  911  calls  should  be  passed 
through  to  the  public  safety  authority." 
On  September  30,  1997,  the  Ad  Hoc 
Alliance  for  Public  Access  to  911  also 
filed  an  ex  parte  letter  opposing  the 
Joint  Letter.^ 

5.  The  Wireless  Telecommunications 
Bureau  took  note  of  the  pending 
petitions  for  reconsideration  and  ex 
parte  filings  and  on  September  30, 1997, 


>Sa«  alto  PCIA.  Request  for  Extension  of  Time  to 
ImplaaMot  E911/TTY  Compatibility  Requirement 
for  Wireless  Operators  (Aug.  27,  1997):  CTIA  Ex 
Parle  Filing  (Sept.  23.  1997). 

>  Following  the  Joint  Letter.  CTIA  filed  another  ex 
parle  letter  dated  September  26,  1997.  concerning 
carrier  liability  with  respect  to  E91 1  calls.  We  have 
also  received  certain  ex  parte  filings  prior  to  the 
Joint  Latter  which  relate  to  the  issues  raised  in  that 
letter.  For  example,  with  respect  to  the  proposed 
18-month  extension  of  the  TTY  compliance  date, 
the  National  Association  of  the  Deaf  and  the 

'  Action  Network  oppose  it  as  too  long  and 
I  additional  obligations.  Opposition  to 
Raquaat  for  Extension  of  Eighteen  Months  to 
ImplaoMot  B911/TTY  (Compatibility  Requirement 
for  Wireleaa  Operators  (Sept.  11,  1997).  Nextel 
Communications,  on  the  other  hand,  supports  the 
requeatad  extaosion.  Motion  in  Support  of  Request 
for  Bxtaoaion  of  time  to  Implemant  E911/TTY 
OwpatfhUity  Requirement  for  Wireleaa  Operators 
(Safit  9. 1997). 
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adopted  an  Order  staying  the  provisions 
and  effective  date  of  §§  20.18(a)-(c) 
inclusive  of  the  Commission's  Rules,  47 
CFR  20.18(a)-(c),  which  would  require 
wireless  carriers  to  forward  certain  911 
calls  to  PSAI^,  including  calls  from 
TTY  devices.  The  stay  defers  the 
effective  date  of  those  rules  from 
October  1, 1997,  to  November  30, 1997, 
in  order  to  permit  the  Commission  to 
complete  its  review. 

6.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.145(d)  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415(d), 
1.419,  interested  parties  may  file 
comments  on  the  issues  raised  in  the 
Joint  Letter  no  later  than  October  17, 
1997.  Reply  comments  may  be  filed  no 
later  than  October  27, 1997.  All  relevant 
and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
To  file  formally  in  this  proceeding, 
participants  must  file  an  original  and 
five  copies  of  all  comments.  If 
participants  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  an  original  and  nine  copies 
must  be  filed.  All  comments  should  be 
filed  with  the  Office  of  the  Secretary. 
Federal  Conununications  Commission, 
1919  M  Street,  NW.,  Room  222, 
Washington,  E)C  20554,  referencing  CC 
Docket  No.  94-102. 

List  of  Subjects  in  47  CFR  Part  20 

Communications  common  carriers. 
Federal  Communications  Commission. 
Daniel  B.  Pbytkyon. 

Chief,  Wireless  Telecommunications  Bureau. 
[FR  Doc.  97-27582  Filed  10-15-97;  8:45  am) 
aauNQ  cooc  sna-oi-p 


DEPARTMENT  OF  INTERIOR 

Fish  and  WlkUife  Senhca 

50  CFR  Part  32 
RW  1018-AE18 

1907-M  Refuga-Speclflc  Hunting  and 
Sport  Fishing  Regulations 

AOENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Reopening  of  comment  period. 

summary:  This  proposed  rule  adds 
additional  national  wildlife  refuges  to 
the  list  of  areas  open  for  himting  and/ 
or  sport  fishing,  along  with  pertinent 
refuge-specific  regulations  for  such 
activities;  and  amentis  certain 
r^ulations  on  other  refoges  that  pertain 
to  migratory  game  bird  himting,  upland 
game  hunting,  big  game  himting  and 
sport  fishing.  The  Fish  and  Wildlife 


Service  (Service)  provides  notice  of 
reopening  of  the  comment  period  for 
only  the  specific  proposal  to  himt  bison 
on  the  National  Elk  Refuge  in  Wyoming. 
DATES:  The  public  comment  period 
closes  November  17, 1997  to  ensure 
consideration  by  the  Service. 
ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  directly  to  Assistant 
Director.  Refoges  and  Wildlife,  U.S.  Fish 
and  Wildlife  Service,  1849  C  Street, 
NW,  MS  670  ARLSQ,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  R.  Vehrs,  at  the  above  address; 
Telephone  (703) 358-2397. 
SUPPLEMENTARY  INFORMATION:  The 
Service  had  received  a  second  revest 
fi*om  the  Fund  for  Animals  to  extend  the 
comment  period  on  the  proposal  to 
permit  bison  hunting  on  the  National 
Elk  Refoge.  The  original  comment 
period  was  open  for  30  days  and  then 
extended  to  September  19, 1997  (62  FR 
38959  published  July  21, 1997  and  62 
FR  47372,  Sept  9, 1997)  to 
accommodate  a  public  review  of  a 
pending  interagency  bison  herd 
tnanagement  plan.  Due  to  the  need  by 
the  Service  for  additional  time  to 
complete  their  portion  of  the  herd 
management  plan  and  review 
information  and  comments  from 
interested  parties  on  this  proposed 
action,  the  comment  period  is  reopened 
for  an  additional  30  days.  The  herd 
management  plan  was  signed  on 
September  30, 1997.  In  addition  to  this 
t^jiening  of  comments,  several  other 
documents,  such  as  a  compatibility 
determination  and  a  National  Elk  Refuge 
Hunt  Plan  Amendment  needed  to  be 
finalized  before  a  bison  hunt  would  take 
place.  Both  documents  were  signed  on 
October  1, 1997.  All  parties  are  invited 
to  submit  comments  on  the  proposed 
bison  hunt.  Copies  of  the  Hunt  Plan 
Amendment  and  the  compatibility 
determination  are  available  from  the 
Refuge  Manager.  National  Elk  Refuge, 
Box  C,  Jackson,  Wyoming  83001. 

Refuge  hunting  programs  are 
reviewed  annually  to  determine 
whether  additional  refuges  should  be 
added  or  whether  individual  refuge 
regulations  governing  existing  progirams 
should  be  modified,  deleted  or  have 
additions  made  to  them.  Changing 
environmental  conditions.  State  and 
Federal  regulations,  and  other  fectors 
affecting  wildlife  populations  and 
habitat  may  warrant  modifications 
ensuring  continued  compatibility  of 
hunting  vnth  the  purposes  for  which 
individual  refoges,  and  the  National 
Wildlife  Refoge  System  (System)  were 
established. 


Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966, 
as  amended  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refoges.  Specifically,  section  4(d)(lHA) 
of  the  NWRSAA  authorizes  the 
Secretary  of  the  Interior  (Secretary)  to 
permit  the  use  of  any  area  within  the 
System  for  any  purpose,  including  but 
not  limited'to,  himting,  fishing  and 
public  recreation,  accommodations  and 
ac(»ss,  when  he  determines  that  uses 
are  compatible  with  the  major 
purpose(s)  for  which  the  area  was 
est^lished. 

The  Refuge  Recreation  Act  (RRA) 
authorizes  the  Secretary  to  administer 
areas  writhin  the  System  for  public 
recreation  as  an  appropriate  incidental 
or  secondary  use  only  to  the  extent  that 
it  is  practicable  and  not  inconsistent 
v^ith  the  primary  purpose(s)  for  which 
the  areas  were  established.  The 
NWRSAA  and  the  RRA  also  authorize 
the  Secretary  to  issue  regulations  to 
carry  out  the  purposes  of  the  Acts  and 
regidate  uses. 

Prfanaiy  Author 

Stephen  R.  Vehrs,  Division  of  Refuges, 
U.S.  Fish  and  Wildlife  Service, 
Washington,  DC  20240,  is  the  primary 
author  of  this  rulemaking  document 

Liat  of  Subjects  in  50  CFK  Part  S2 

Fishing,  Hunting,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refoges. 

For  the  reasons  set  forth  in  the 
preamble,  the  Service  amends  Title  50, 
Chapter  I,  subchapter  C  of  the  Cktde  of 
Federal  Regulations  as  follows: 

PART  32-{AMENOED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Antfaority:  5  U.S.C  301;  16  U.S.C  400k, 
664. 668dd,  and  715L 

2.  Amend  §  32.70  Wyoming  by 
revising  paragraph  C.  of  National  Elk 
Refuge  to  read  as  follows: 

132.70    Wyowlog. 

•  •  a  •  • 

National  Elk  Refuge 

»         •         •         »         • 

C  Big  Game  Hunting.  Hunters  may  hunt 
elk  and  bison  on  designated  areas  of  the 
refuge  subfect  to  the  following  conditions: 

Dated:  October  3, 1997. 
BalpiiO.  MiMgaumdc, 

Regional  Director.  Denver,  Colorado. 

(FR  Doc.  97-27398  Filed  10-15-97;  8:45  am] 
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FEDERAL  HOUSING  RNANCE  BOARD 
[Naf7-N-71 

rwomm  noma  Loan  owm  NMniovrs 
Satoctad  tor  Convmmity  Support 


agency:  Federal  Housing  Finance 

Board. 

action:  Notice.. 

SUMMARY:  The  Federal  Housing.  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (FHLBank) 
members  it  has  selected  for  the  1996-97 
seventh  quarter  review  cycle  under  the 
Finance  Board's  community  support 
requirement  regulation.  This  notice  also 
prescribes  the  deadline  by  which 
FHLBank  members  selected  for  review 
must  submit  Community  Support 
Statements  to  the  Finance  Board. 

DATES:  FHLBank  members  selected  for 
the  1996-97  seventh  quarter  review 
cycle  under  the  Finance  Board's 
community  support  requirement 
regulation  must  submit  completed 
Community  Support  Statements  to  the 
Finance  Board  on  or  before  December  1, 
1997. 

A0DAESSE8:  FHLBank  members  selected 
for  the  1996-97  seventh  quarter  review 
cycle  under  the  Finance  Board's 
community  support  requirement 
regulation  must  submit  completed 
Community  Support  Statements  to  the 
Finance  Board  either  by  regular  mail: 
Office  of  Policy,  Compliance  Assistance 


Division.  Federal  Hbu^ing  Finance 
Board,  1777  F  Street.  NW.,  Washington. 
DC  20006;  or  by  electronic  mail: 
COMSUP«FHFB.GOV. 
RM  FURTHER  MFORMATION  CONTACT: 
Penny  S.  Bates,  Program  Analyst.  Office 
of  Policy,  Compliance  Assistance 
Division,  at  202/408-2574;  at  the 
following  electronic  mail  address: 
COMSUP«FHFB.GOV;  or  at  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 

SUPPlBMBfTARY  INFORMATION: 

L  Selection  for  Qunmudity  Support 
■•view 

Section  10(gKl)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
community  investment  or  service  that 
FHLBank  members  must  meet  in  order 
to  maintain  access  to  long-term 
advances.  See  12  U.S.C.  1430(gKl).The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  FHLBank  member's 
performance  under  the  Community 
Reinvestment  Act  of  1977  (CRA),  12 
U.S.C.  2901  et  seq.,  and  record  of 
lending  to  first-time  homebuyers.  See  12 
U.S.C.  1430(g)(2).  Purstiant  to  the 
requirements  of  section  10(g)  of  the 
Bank  Act,  the  Finance  Board  amended 
its  community  support  requirement 
regulation  effective  June  30, 1997.  See 
62  FR  28983  (May  29, 1997),  codified  at 
12  CFR  part  936. 

As  amended,  the  community  support 
requirement  regulation  establishes 
standards  a  FHLBank  member  must 
meet  in  order  to  maintain  access  to  long- 
term  advances,  and  review  criteria  the 
Finance  Board  must  apply  in  evaluating 
a  member's  community  support 
performance.  See  12  CTR  936.3.  The 


regulation  includes  standards  and 
criteria  for  the  two  statutory  factors — 
CRA  performance  and  record  of  lending 
to  first-time  homebuyers.  Id.  Only 
members  subject  to  the  CRA  must  meet 
the  CRA  standard.  Id.  §  936.3(b).  All 
members,  including  those  not  subject  to 
CRA,  must  meet  the  first-time 
hom^uyer  standard.  Id.  §  936.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  FHLBank  district  for 
community  support  review  each 
calendar  quarter.  Id.  §S36.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  until  it  has  been  a 
FHLBank  member  for  at  least  one  year. 
Selection  for  review  is  not,  nor  should 
it  be  construed  as,  any  indication  of 
either  the  financial  condition  or  the 
community  support  performance  of  the 
member. 

Each  FHLBank  member  selected  for 
review  must  complete  a  Commimity 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  December  1, 1997 
deadline  prescribed  in  this  notice.  Id. 
§936.2(b)(l)(ii),  (c).  On  or  before 
October  31,  1997,  each  FHLBank  will 
notify  the  members  in  its  district  that 
have  been  selected  for  the  1996-97 
seventh  quarter  community  support 
review  cycle  that  they  must  complete 
and  submit  to  the  Finance  Board  by  the 
deadline  a  Community  Support 
Statement.  Id.  §  936.2(b)(2)(i).  The 
member's  FHLBank  will  provide  a  blank 
Community  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  web  site:  WWW.FHFB.GOV. 
Upon  request,  the  member's  FHLBank 
also  will  provide  assistance  in 
completing  the  Community  Support 
Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  1996-97 
seventh  quarter  community  support 
review  cycle: 


Federal  Honw  Loan  Bank  of  Boston— District  1 


Bank  of  Boston,  Conneciicut ... 
American  Savings  Bank  . 

Putnam  Savings  Banit 

Belmont  Savings  Bank 

BayBank  

Lenox  f^ational  Bank 

Butler  Bank— A  Cooperative  Bank  .„. 
Enterpnse  Bank  and  Trust  Compairy 

htorthmark  Bank  

Sooth  Weymouth  Savings  Bank  

RTN  Federal  CredM  Unwn  „.. 


New  Britain 

Putnam 

Belmont  .„. 

Burlington  . 

Lerax  __...„..., 

Lovvell  

Lowell  

North  Andover  .... 
South  Weymouth 
Waltham  


CT 
CT 
CT 
MA 
IMA 
MA 


MA 
MA 
MA 
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Westt>orough  Savings  Bank _ 

Commerce  Bank  and  Trust  Company  ....... 

Merrill  Merchants  Bank  „ — ....... 

Unkxi  Trust  Company  ............ 

Fraser  Emptoyees  Federal  Credit  Uraon  

Norway  Savings  Bank „ 

University  Credit  Unton  _ 

Oxford  Federal  Credit  Union - 

Infinity  Federal  Credit  Unton  

Maine  Bank  arxj  Trust  Company  

Bank  of  New  Hampshire  . 

Seabord  Federal  Credit  Unkxi  — 

New  England  IBM  Emptoyees  C.U 


Weslborough 
Worcester  — 

Bangor 

Ellsworth 

Medawaska  .. 

Norway 

Orono  

Oxford  

Portland -. 

Portland 

Manchester  ., 
Pawtucket ..... 
Williston 


MA 
ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

NH 

Rl 

VT 


Federal  Home  t.oen  Bank  of  New  York— District  2 


Medk»l  Inter-Insurance  Exchange 

First  Savings  Bank  of  Little  Fails,  FSB 
Millvllle  Savings  and  Loan  Associatmn 

CloverBank  

Pulse  Savings  Bank 

Cenlar  Federal  Savings  Bank 

Unk>n  City  Savings  Bank,  S.LA 


Llewellyn-Edison  Savings  Bank,  F.S.B  ....... 

State  Employees  Federal  Credit  Unkm  — 

Cortland  Savings  Bank „ 

Flushing  Savings  Bank,  F.S.B  

Gouvemeur  Savings  and  Loan  Associatfon 

Poughkeepsie  Savings  Bank,  FSB  — „. 

WCTA  Federal  Credit  Unk>n  

Power  Federal  Credit  Uraon 

Honnestead  Savings,  F.A  . 

Wyoming  County  Bank — ......— 

Community  Mutual  Savings  

Hudson  Valley  Bank 

Firsttnnk ~ 


Lawrerx^eville 

Little  Falls 

MHIville  „ 

Pennsauken  . 
South  River  .. 
Trenton  .......... 

Uraon  City 

West  Orange 

Altiany  

Cortland 

Flushing 

Gouvemeur  .... 
Poughkeepsie 

Sodus  

Syracuse  — ... 

Utica 

Warsaw  

White  Plains  ... 
TonKers  ...■•..•.. 
Santurce  ......... 


NJ 

NJ  . 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

PR 


Federal  Home  l.oen  Bank  of  PIttaburgh-District  3 


Delaware  Savings  Bank,  F.S3 

Wilmington  Trust  Company 

First  Columt)ia  Bank  &  Tmst  Company 

Fidelity  S&LA  of  Bucks  County  

Chambersburg  Trust  Company — 

Citizens  Savings  Associatkxi  

Advanta  

CSB  Bank 

Fkielity  Deposit  and  Discount  Bank  . — 

Lafayette  Bank 

First  National  Bank  in  Fleetwood 

Glen  Rock  State  Bank 

S&TBank 


Jonestown  Bank  and  Trust  Company  .... 

Commercial  N.B.  of  Westmoreland 

Farmers  First  Bank 

Three  Rivers  Bank  and  Trust  Company 
Members  First  Federal  Credit  Unkxi  — 

First  National  Bank  of  Mercersburg 

Swineford  National  Bank — 

Juniata  Valley  Bank .... 

Mid  Penn  Bank „ 

United  Federal  Credit  Unton  -. 

Royal  Bank  of  Pennsylvania  

Peoples  Bank  of  Western  Pennsylvania 

Atlantic  Emptoyees  Credit  UnkMi  — 

Peoples  Thrift  Savings  Bank 

Peoples  Bar>k  of  Oxford  . ...~ 

Port  Richmond  Savings  ...~..... . — 

Dwelling  House  S  &  LA" 

First  Pennsylvania  Savings  Assodatkm 

Stanton  FS&LA 

Union  Bank  and  Trust  Company 

Citadel  Federal  Credit  Unton  _ „ 

Turbotville  National  Bank  — — — 

Merck,  Sharp  &  Dohme  F.C.U 

Woodlands  Bank 


Wilmington  

Wilmington  

Btoomsburg 

Bristol 

Chambersburg  .... 

Clarks  Summit 

Claymont 

Cuwensville 

Dunmore  

Easton  

Fleetwood 

Glen  Rock 

Indiana ~. 

Jonestown 

Latrot>e  ~ 

Lititz 

McKeesport 

Mechantosburg  ... 

Mercerstxjrg 

Mtodleburg  

Mifflintown  

Millersburg „. 

Nanty-Gto .. — 

igaitoerth  

New  Castle 

Newtown  Square 

Norristown 

Oxford  — 

Philadelphia  — ... 

Pittsburgh  — 

Pittsburgh  

Pittsburgh 

Pottsville 

Thomdale — 

Turt)oNilto 

West  Point 

WiWamsport 


DE 
OE 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
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Fwl  Community  Bank,  Inc 

Greentxier  Valtey  National  Bank „. 

Bank  o(  Paden  City  ..._ 

Conunercial  Banking  and  Trust  Company 

One  Vaitey  Bank,  F.S.B  

Peoples  Bank  of  Point  Reasant  ...... ...„. 

Jefferson  Security  Bank  

One  Valley  Bank  of  Summersville  ....„ 

Steel  Works  Comruunity  F.C.U  

Fed  One  Bank 


Buckharwion  

LewistMjrg 

Paden  City  

Parkersburg 

Point  Pleasant  .. 
Point  Pleasant  .. 
Shepherdstown 
Summersville  .... 

Weirton 

Wheeling  


WV 

wv 

WV 

wv 
wv 
wv 
wv 
wv 
wv 
wv 


Federal  HcMne  Loan  Bank  of  Atlanta— District  4 


Compass  Bank 

First  Alatama  Bank 

National  Bank  of  Commerce  

First  ^4ational  Bank  of  Shelby  County 

Bank  of  Dadeville  

Peoples  Bank  of  Coffee  County 

First  Southern  Bank  „ 

First  National  Bank  of  Greenville  

Citizens  Bank  arxj  Savings  Company 

Troy  Bank  and  Trust  

Security  Federal  Bank 

State  Bank  and  Trust  

Crestar  Bank.  N.A  

lOB— lie  Federal  Credtt  Unkjn 

Treasury  Bank _ 

BankBoynton.  FSB 

Cape  Coral  National  Bank  

First  Federal  Savings  Bank  of  the  Glades 

Merchants  and  Southern  Bank „. .. 

Gitxattar  Bank,  FSB 

Compass  Bank/Ftonda _ __ 

Bank  of  Newt)eny 

Community  Savings,  FJK 

Ocala  National  Bank  

U.S.  Tmst  Company  of  Ftohda  S.B  

J.P.  Morgan  Fk>hda  Federal  Savings  Bank 

Bankers  Insurance  

First  Bank  of  Tallahassee  

Suncoast  Schools  Federal  Credit  Union  ..^ 

Citrus  Bank.  N.A .,.. 

Great  Southern  Bank .^. 

SunTrust  Bank,  MkJ-Flohda,  N.A  

SunTrust  Bank,  South  Georgia.  KA 

CDC  Federal  Credit  Unran  ._. 

Bank  of  Camilla 

Rabun  County  Bank 


Columbus  Bank  and  Trust  Company  . 

First  State  Bank  of  DonakJsonville 

Bank  of  Dodge  County . _.. 

Lanier  National  Bank 

Gordon  Bank  „ 

Bank  of  Hartwell  _ 

Planters  Bank „ 

Georgia  State  Bank „ 

First  South  Bank „ 

SunTrust  Bank  of  Middle  Georgia 

First  Community  Bank  of  Henry  County 

Uruted  Banking  Company  _ 

Pelham  Banking  Company .. 

Bank  of  Perry  .„ „. 

United  Bank  and  Trust  

AmeriBank,  N.A 

Savannah  Bank,  N.A. 

Southern  Crescent  Bank „„.. 

Citizens  Community  Bank 

Park  Avenue  Bank  

Citizens  Bank  „.. 

Oconee  State  Bank 

Atlantic  Coast  Federal  Credit  Unk)n. .. 

Patterson  Bank 

Waycross  Bank  and  Trust 

First  Natkjnal  Bank  of  Waynesboro  ... 
First  NatkKiai  Bank _.... 


Birmingham  

Birmingham  

Birmingham  „. 

Columt>iana 

Dadeville  „. 

Elba 

Fk>rence  ... 

Greenville 

RusselMlle 

Troy  

Tuscakxjsa 

WinfieW  

Washington  

Washington  

Washington  

Boynton  Beach  . 

Cape  Coral 

Ciewiston . 

Gainesville  .... 

Hialeah  

Jacksonville .. 

Newtwrry  

North  Palm  Beach 

Ocala 

Palm  Beach 

Palm  Way 

St.  Petersburg  

Tallahassee :.. 

Tampa  

Vero  Beach  

West  Palm  Beach 

Wirrter  Haven  

Albany  „.. 

Camilla  

Clayton .... 

Columbus 

Donaldsonville 

Eastman  ..._„.„..... 

Gainesville 

Gordon  , 

Hartwell  

Hawkinsville  

Mabieton 

Macon  

Mscon  ..■•••.••••• 

McDonough 

Nashville 

Pelham .» 

Perry 

Rockmart 

Savannah  . 

Savannah  

Unk>n  City  

VaWosta  

VakJosta  

V'lerwia 

Waikinsville  

Waycross  

Waycross  

Waycross  

Waynesboro 

West  Point 


AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

DC 

DC 

DC 

FL 

PL 

R. 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

GA 

GA 

GA 

dA 

QA 

QA 

QA 

GA 

GA 

GA 

GA 

QA 

QA 

QA 

QA 

QA 

QA 

GA 

QA 

QA 

QA 

QA 

GA 

GA 

QA 

QA 

QA 

GA 

GA 

GA 

QA 


Bradford  Federal  Savings  Bank _ 

First  Mariner  Bank , 

Fullerton  Federal  Savings  Assoctatk>n  ...<.... 
Johns  Hopkins  Federal  Credit  Union  .„......, 

Kosciuszko  Federal  Savings  Bank , 

Mktetate  FS&LA  _ „. 

Centreville  Natk>rud  Bank  ol  Maryland 

Columbia  Bank „ 

County  Banking  and  Trust  Company 

Bank  of  Glen  Bumie 

Fanners  &  Merchants  Bank  of  hiagerstown 

Sandy  Spring  Natk>nal  Bank ... 

BUCS  Credit  UnkKi  

Cedar  Point  Federal  Credit  Uraon 

Peninsula  Bar*  . .~ — . 

Sparks  State  Bank  

Bank  of  Maryland  

Prince  Georges  Federal  Savings  Bank 

Unkjn  National  Bank  

Carroll  County  Bank  and  Trust  Company  .. 

Belmont  FS&LA „. 

Black  Mountain  Savings  Bank,  SSB „. 

Morganton  Federal  Savings  and  Loan 

Coastal  Federal  Credit  Unkxi 

Security  Savings  Bank,  SSB 

Bark  of  North  Carolina 

Ctiesnee  State  Bank  

Clemson  Bank  and  Tnist  „... 

M.S.  Bailey  &  Son,  Bankers 

Clover  Community  Bank  . 

Peoples  htational  Bank ._, 

Carolina  First  Bank 

Carolina  Community  Bank  

Williamstxjrg  First  l^kinal  Bank  _. 

Anchor  Bank 

Arthur  State  Bank , 

Provklent  Community  Bank 

Woodmff  Stale  Bank 

United  States  Senate  Federal  Credtt  Unkxi 

Uraon  Bank  &  Trust  Company  

First  National  Bank  of  Christiansburg 

Natnnal  Bank  of  Fredericksburg 

F  &  M  Bank — Massanutten 

Bank  o(  Carroll 

Central  Virginia  Bank  ~... 

First  Savings  Bank  of  Virginia 

Greater  AtlantK  Savings  Bank.  F.S.B 

Southern  Financial  Bank — 


Baltimore  .... 
Baltimore  .... 

Baltimore 

BaltiiTwre 

Baltimore 

BaltirTKxe  .... 
Centerville  .. 

Columbia 

Elkton  

Glen  Bumie 

Hagerstown 

OIney 

Owir^  MiRs  .... 

Patuxent  River 

Salisbury  

Sparks 

Towson 

tjpper  Marlboro 
Westminister  « 
Westoinster  .... 

BelnKXit , 

Black  Mountain 

Morganton 

Raleigh  

Southport J 

ThomasviNe  ...~ 

Chesnee 

Clemson . 

Clinton  __..... 

dovor  ..MM...«M».... 

Easiey  .._ 

Greenville 

Hilton  Head  Island 

Kingstree 

Ii4yrtie  Beach 

Unkxi 

Woodruff  , .. 

Alexandria  

Bowling  Green  

Christiansburg  ..... 
Frederickaburg  — 

Harrisonburg  

Hillsvito  .„ 

McKenney  

Powhaton  ~.. 

SpringfieM  

Vienna  

Warrenton  _ 


Federal  Home  Loan  Bank  o(  cmdnnatt— District  5 


Uraon  Natkxial  Bank  and  Tmst  Company  .. 

Bank  ol  Benton „ „... ~.. 

Trans  Financial  Bank.  N> 

Trigg  County  Farmers  Bank 

Taylor  Courity  Bank . 

ProvkJent  Bank  of  Kentucky  _„.„........„...,... 

First  Federal  S.  B.  of  Elizabethtown  

City  National  Bank 

Commonwealth  Community  Bank 

Citizens  Bank  

Pennyrile  Citizens  Bank  &  Trust  Company  . 

First  State  Bank 

Anderson  Natk>nal  Bank  

First  Federal  Savings  &  Loan  of  Lexington 

Traditbnal  Bank,  FSB  

Whitaker  Bank,  N.A 

Cumberland  Valley  N.B.  &  Trust  Co « 

First  National  Bank ~.. 

PNC  Bank,  Kentucky,  Inc 

First  National  Bank 

Green  River  Bank _........-. 

Citizens  National  Bank ......_-.. 

West  Point  Natwnal  Bank : 

Sebree  Deposit  Bank  „ 


Bartxxirville  ..... 

Benton 

Bowling  Green 
Cadiz 
CampboHsviHe 
Coki  Springs  .. 
Elizat>elhtown  . 

Fulton  „. 

Hartford  

Hk*man  _ 

HopkinsviHe  

Irvington  

Lawrenceburg 

Lexington 

Lexington  ........ 

Lexington 

London  

Louisa „. 

Louisville  

Manchester  ..„ 
Morgantown  ... 
Paintsville  ....... 

Radcliff  
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Shet>y  County  Trust  Bank 

Peoples  Bank  

United  Bank  and  Trust  Company , 

Community  First  Bank  of  Kentucky 

Fanners  &  Merchants  State  Bank . 

Citizens  Bank  of  Ashville , 

Cak^woll  Savings  and  Loan  Company  .. 

Cinco  Federal  Credit  Union 

Century  Federal  Credit  Uruon  

Pierwer  Savings  Bank 

CyMe-Findtey  Area  Credtt  Union 

Citizens  Bank  of  Oelphos 

First  FS&L>  of  Delta  

Otiio  Central  Federal  Credit  Union,  Inc 

Croghan  Cokxital  Bank  

Fnt  Service  Federal  Credit  Uraon 

KittMCk  Saving  Bank  Company 

Cardinal  State  Bank  

Otd  Fort  Banking  Company „ 

Springfiek)  Federal  Savings  Bank 

Glaas  City  Federal  Credit  Unwn 

OC  Federal  Credtt  Unkxi  „. 

Peoples  Savings  Bank  of  Troy  „. 
First  ^4ational  Bank  of  WeOston 

Peoples  National  Bank -„ 

Metropolitan  Savings  Bank  ol  Ohio 

BrDnvnsville  Bank 

First  Federal  Savings  Bank 

The  Bank/First  Crtizens  Bank 

Peoples  Bank  

Mkldto  Tennessee  Bank 

Victory  Bank  and  Trust  Company 

Union  Savings  Bank 

Bank  of  Dickson  

l-kxne  Bank  of  Tennessee  

Security  Bank  

Greenevllte  Federal  Bank,  FSB  _ 

SunTrust  Bank.  Northeast  Tennessee,  NJ< 
Citizens  Bank  of  Blount  County 

City  Bank  &  Tnist  Company  

NBC  Bank.  FSB  

NBC  Knojcville  Bank,  

Rrst  Bank  and  Trust 

First  American  Natk)nal  Bank  ... 

ORNL  Federal  Credit  Unkxi 

Oakland  Deposit  Bank  

Bank  of  Sharon  

Merchants  and  Planters  Bank  ... 

AEDC  Federal  Credit  Union 

First  St^e  Bank 


■••••••*•■«  •^*«*a( 


Sheit>yville 
TaykxsvHie 
Versailles  .. 
Warsaw  ..„ 

Archbokl 

Ashyilie 

CaMwell 

Cincinnati  

Cleveland 

Cleveland  

Clyde 

Delphos 

Delta „„.„.., 

Dublin  

Fremont 

Groveport  

KilltHKk 

Maineville  

Okj  Fort 

SpringfieU  . 

Toledo  

Toledo  

Troy  

Wellston  

Wooster 

Youngstowm  ... 

Brownsville 

Clarksville 

Cleveland  

Clifton  

Columbia 

Cordova 

Covington  

DKkson  

Ducktown  

Dyersburg 

Greeneville 

Johnson  City  . 

MaryvHIe  

McMlnnviHe  .„ 

Memphis 

FSB  Memphis 
Mount  Juliet  ... 

Nashville 

Oak  Rklge 
Oakland  .„. 

Sharon 

Toone  

Tuliahoma 
Union  City 


Federal  Home  Loan  Bank  of  Indlanapolla— OMrtct  6 


Star  Financial  Bank 

First  Community  Bank  and  Trust 

Hoosier  HIHs  Credit  Uraon 

lU  Emptoyees  Federal  Credit  Union  

Hendricks  County  Bank  &  Trust  Comparry 

First  Farmers  Bank  and  Trust 

Bank  of  Western  Indiarw 

Lincolnland  Bank  . 

First  Natkxial  Bank  o(  Dana 

Chiphone  Federal  Credit  Union 

Permanent  Federal  Savings  Bank 
Firelighter's  City-County  FCU 

Midwest  American  Federal  Credit  Union  

Norwest  Bank  Indiana.  NA _ 

Professonal  Federal  Credit  Unton 

Garrett  State  Bank  

Griffith  Savings  Bank 

Eli  Uly  Federal  Credit  Uraon  

Fmanoe  Center  Federal  Credit  Uraon  

Indnna  Members  Credrt  Union ■. 

Dubois  County  Bank  

First  l^atkxial  Bank 

Dearborn  Savings  Association,  F> 


Anderson 

Bargersville  ... 

Bedford 

Bkx>mington  .. 
BrownstXJrg  .„ 

Converse 

Covington  

Dale 

Dana 

Elkhart  

EvansvUle 

Fort  Wayne  .... 
Fort  Wayne  ... 
Fort  Wayne  .... 
Fort  Wayne  ... 

Garrett 

Griffith , 

Indianapolis  .... 
Indianapolis  ... 
Indianapolis  .... 

Jasper  

Kokomo 

Lawrenceburg 


KY 
KY 
KY 
KY 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
IN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 


IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
M 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 


Farmers  State  Bank  _ „......„ 

North  Salem  State  Bank  

Notre  Dame  Federal  CredK  Unton  

Ripley  County  Bank „.., 

Community  Trust  Bank .' 

Tri-County  Bank  &  Trust  Company 

wOntrsi  o&nK  .......•.•.•..•••^-••••••^^•■•••••••■•■•••->*< 

TeactMrs  Credit  Unkxi  — 

Valley  American  Bank  &  Trust  Company  . 

First  Bank  and  Trust 

Peoples  Bank  and  Trust  Company 

Citizens  fMational  Bank  of  Tell  City  

MefGhantes  National  Bank  of  Terre  Haute 

AmBank  ~ 

First  National  Bank 

^NU  fn  Ul    LOTlcl^nrVM?     ■■••••**••■••■•••«>•••••■»■•■••■■■•■•■ 
^■vliM^vlfC  Doi  IK    ■>•■■■  ■>■•>*■*■•»•■•••  •••■•■•*»«•••>»*•••*' 

BlissfieM  State  Bank  — , 

Byron  Center  State  Bank 

Capac  State  Bank 

Independent  Bank  East  Mtehigan 

Exchange  State  Bank 

First  Itotional  Bank  of  Ciystal  Fals  

State  Savings  Bank  .„ 

First  National  Bank  of  Gaytord  .._ 

First  of  American  Bank — Mk:higan.  NA  „. 

Founders  Triist  Personal  Baric 

First  Community  Bank „ 

MFC  First  National  Bank 

G.  W.  Jones  Exchange  Bank 

Isabella  Bank  and  Trust 

University  Bank  ....„„ 

Shelby  State  Bank .^. 

Sparta  State  Bank 

MMwest  Guaranty  Bank _....„........ 

SOC  Credit  Union  „ 

USA  Federal  Credit  Unton 


Mentor>e  

North  Salem  ., 
Notre  Dame ... 

Osgood  

Otwell  

Roachdale 

Russiaville 

South  Bend  .. 
South  Bend  .. 

Sullivan „ 

Surwnan  ..^m 
Ten  City  ....... 

Terre  Haute  .. 
Vincennes  .... 

Warsaw 

Adrian 

Ann  Aitxx 

Blissfieto 

Byron  Center 
Cepac 
Caro 
Carsonville 

Crystal  Falls  

Frankfort  .............. 

Gaytord ., 

Grand  Rapkto 

Grand  Raptos 

Hartxx  Springs 

Ironwood  ..ua... 

Marcellus 

Mount  Pleasant  . 
SauR  Ste.  Marie 

Spsrta 

Troy 

Tfoy 

Troy 


'  1    iit'ii' ' 


IN 
IN 
IN 
IN 

m 

M 
IN 
IN 
IN 
IN 
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IN 
M 
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IN 
Ml 
Ml 
Ml 

m 
m 

Ml 
Mi 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 


Federal  Home  Loan  Bank  of  Chicago— District  7 


State  Bank  of  the  Lakes 

Aurora  National  Bank 

First  Natksnal  Bank  of  Ava 

Rrst  of  America  Bank — Illinois,  NA 

Farmers  State  Bank 

American  Unton  S  &  LA 

First  Bank  ol  the  Americas,  S.S.B  .. 

First  East  Stoe  Savings  Bank 

Intemattonal  Bank  of  Chtoago 

LaSalle  Bank  FSB  

LaSalle  National  Bank 

Park  Federal  Savings  Bank 


Selfreliance  Ukranian  Federal  CretSt  Unton 

TCF  Bank  Illinois,  fsb _... 

The  Private  Bank  and  Trust  Company  » 

First  National  Bank  ......_....„..........«..........„ 

Cissna  Park  Bank .;..... 

Nattonal  Bank _ „ , 

Farmers  State  Bank  of  Hoffman  ...... 

Community  Trust  Bank ......_.. 

Advance  Bank,  s.b _ .».. ». 

Peoples  Nattonal  Bank „ 

Amcore  Bank.  N.A.,  Merxtota  

First  Midwest  Bank.  N.A 

National  Bank  of  Monmouth 

Bank  of  Illinois  in  Normal  

Hemkx^  Federal  Bank  for  Savings  . 

Community  Bank  &  Trust.  S.B 

Patos  Bank  and  Trust  Company 

Citizens  Equity  Federal  Credit  Unton 

Pontiac  National  Bank 

First  Bankers  Trust  Company,  UA  .. 

Banco  Popular „.. 

Amcore  Bank  NA.,  Rockford 

First  National  Bank  in  Toledo ... 


Anttoch 
Auroca 

Ava 

Bannocktxjm 

Buffato 

Chtoago 

Chicago  ....... 

Chtoago  — 

Chicago 

Chicago 

Chtoago 

Chtoago 

Chicago 

Chicago 

Chicago 

Chicago  HeigtHs 

Cissna  Partt 

Evanston 

HiHstX)ro  ......_._. 

Hoffman 

kvington  .„ 

Lansing 

McLeansboto 
Mendota  

Monnwuth  .... 

Normal 

Oak  Forest  ... 

OIney 

Patos  Heights 

Peoria _... 

Pontiac 

Ouincy — 

River  Grove  .. 

Rockford 

Toledo 


IL 
N. 
IL 

H. 
H. 
IL 
IL 
H. 
H. 
IL 
IL 
N. 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
N. 
IL 
IL 
IL 
H. 
H. 
IL 
IL 
IL 
IL 
tt. 
M. 
M. 
M. 
H. 
IL 
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Busey  Bank  

Cote  Taylor  Bank 

HousetKjkJ  Bank.  FS8 

Fox  Communities  Credtt  Union 

BeNeviie  State  Bank 

Firat  National  Bank  and  Tnist  Company 

Citizens  Stale  Bank 

Bank  of  Buffalo 

DentnarX  State  Bank 

Security  National  Bank  of  Ourand 
Uraon  Bank  and  Trust  Company 
First  Security  Credit  Union 
KMcheN  Savings  Bank,  S> 
Heritage  Bank  of  Hayward 


I  Bank  of  Howards  Grove 
I  Bank  of  La  Crosse 

Trane  Fedeial  Credit  Unton  ..„ 

Capitol  Bank 

Park  Bank 

Marion  Stale  Bank 

Bay  Vmt  FS&  LA 

TCP  Bank  WBaconsin.  fib . 

Farmers  SawiriBB  Bsr*  — 

Bank  o(  IMondovi  

Necedah  Bank 

Farmers  Exctianga  Bar*  of  Naafikoro 

Associate  Bar*  Corp „....„„.._ 

St^e  Bank  of  St  Ckwd  

Community  State  Bank  — 

American  Community  Bar* . 

Associated  BankI 


Urtoena  . — 
Wheeling  ... 
Wood  Dale 
Appmon  .... 


Cadolt ..'.. — 
Cochrane .. 
Penmsrtfi ... 

Ourand  

Evansville  . 
Green  Bay 
Greenfiekj 
Hayward 
ItowantoOrove 
La  Crosse 


MKMOn   ........ 

Madtoon 

Marton  



ill;! 



— 

..« 



fMilwaukae  .^ 
Milwaukee  ..._ 
Mineral  Pomi 
Mondowi 

...» 

MiM 

•••H> 

fc, -   ■-...■ 
Nsoeaan  ........ 

Nsshkoro 



— 



— 

PortSQS 

St  Cloud  

'*"•"""•*' 





Unton  Grove  . 
Wausau 





— 

~- 

>»••••• 

Wausau 


IL 
H. 

IL 

Wl 

W» 

Wl 

Wl 

Wfl 

Wl 

Wl 

Wl 

¥M 

Wl 

VM 

Wl 

Wl 

Wl 

Wl 

VM 

Wl 

Wl 

Wl 

Wl 

Wl 

m 

Wl 
Wl 
Wl 
Wl 
Wl 
Wl 


Hone  Loan 


of  Dos  Moinaa— Oistrtat  • 


Untan  Nalonal  Bank  

Quad  CRy  Bank  and  Trust  Company 

Eschanga  State 

Mercarwiw  oarvi  oi  waanrn  khm 

Security  Savings  Bank 

knn  State  Bank  and  Tnist  Company 

The  First  ^4alional  Bank 

First  Bank  and  Trust  Company 

American  National  Bank 

First  National  Bank    :. 

Home  St^eBank 

Security  Savings  Bank 

Farmers  &  Merchanto  Savings  Bank 

First  Caizens  National  Bank ^ 

First  Iowa  Bank  „ _..___. 

Northwoods  State  Bank 

Farmers  Savings  Bank „ 

Pitot  Grove  Savings  Bank  ... 
Liberty  Bank  and  Tnist  NA 

MI0W8SI  ■  OO   ..............■•.••.•» 

AMarws  Bank 

Codv  V^tey  State  Bank  ..... 

CMfaEans  State  Bank 

Momingside  Bank  &  Trust  » 

Tama  State  Bank 

First  American  Bank  ...>...,.... 

First  Bank  „ 

Natfonal  Ctwopraciic  Insurance  Company 

Peoples  Stale  Bar4( 

Secunty.€anK  Minnesote 

First  Security  Bank 

Maiera  rHBoraa  oanK  or  cveiaai  _.. 

Itasca  State  Bank  of  Grand  Rapids 

Melrose  State  Bank 

Nainnal  CKy  Bank 

Peoples  State  Bank  of  Plainviaw 

United  Praine  Bank-Sliylon  _^ 

First  Security  State  Bank 

Cherokee  State  Bank  of  St  Paul 

First  National  Bank  in  Wadena 

Wadena  State  Bank 

Stete  Bank  of  Young  America.  Norwood 


Anna _„_ 

CoMns  

Des  Moines  . 
Eagte  Grove 
Fsirfiakj  ..._« 

Fsrragut 

GNddsn 


City 

rson  .. 
Larchwood 


Mason  CNy 

Moiilicollo  .««.....«. 

Northwood 

OskakXMa  

PikJt  Grove  

Pocahontas  

Rock  Rapids  .„ 

Rockwell  City  

Saini  Anagar  

Shekton  — : 

SkXH  City 

Tama „, 

Webster  City  

West  Des  Moines 
West  Des  Moines 

Winthrop 

AlMrt  Lea 

Byron 

Grand  Rapids 

Melrose  

Minneapolis 

Plainview  

Slaylon  _ 

Slaspy  Eye 

Wadena 

Wadena  ....._ 

Young  America  ... 


lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
tA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 


Polk  County  Bank „ „ , 

First  Security  State  Sank  .a.., 

Peoples  Bank 

Century  Bank  of  the  Ozarks 

The  Hamilton  Bank _ -__.;._... 

Farmers  and  Merchants  Bank .............. ... 

City  National  Savings  Bank,  FSB 

Premier  Bank 

B&L  Bank  ^ 

First  Bank,  CBC  

Bank  of  Minden  .... „ ..... ........... 

Bank  of  Cairo  and  Moberly 

St  Clair  County  State  Bank 

Platte  Valley  Bank  of  Missouri  

Farmers  State  Bank  of  Northern  Missouri  . i 

Central  Bank  of  Missouri  . .... 

Great  Southern  Bank,  FSB  ... 

Equality  Savings  &  Loan  Assoctatnn,  F.A 

Ramsey  Bank,  F.S.B _ 

Gate  City  Federal  Savings  Bank 

State  Bank  of  Ak:ester  .... .... ......... 

First  Madison  Bank  .... .. .... — 


Bolivar  

Charleston 

Cuba 

Gainesvflle 


Jefferson  City 
Jefferson  Ci^ 

Lexington 

MaryviUe  

Mindenmines 

Moberly  

Osceola 

Platte  City 

Savannah  

Sedalia 

Spnngfield  .... 

St.  Louis 

Cando  ..;.. 

Fargo 

ftlrjMtW 


IliifiXi 


MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
NO 
NO 
SO 
SO 


Federal  Honw  Loan  Bank  o(  DoUae-Olatrtet  9 


First  National  Bank  of  Izard  County  .. 

Bank  of  Elkins 

First  Federal  Bank  of  Arkansas,  FA, 

Simmons  First  Bank 

Central  Bank  and  Trust „... 

First  Commercial  Bank _.. ...... 

Citizens  Bank 

Mercantile  Bank  of  Aikansas  

First  Bank  of  Arkansas 

Warren  Bank  and  Trust  Company  ... 

Security  First  Natkxial  Bank 

Mississippi  River  Bank  .. .. 

Citizerts  Savings  Bank  „ „.... 

Homeland  Federal  Savings  Bank  ....»...., 

Vermlinn  Bank  and  Trust  Company 

Peoples  State  Bank — 

First  National  Bank  in  St  Mary  Parish 

City  Bank  ar>d  Trust  Company 

Bradford  National  Life  insurance  Company  .. 

First  Bank  and  Trust 

First  Federal  Savings  arxl  Loan  Associatton 

ANECA  Federal  Credit  Uraon _„ 

Springhill  Bank  &  Trust  . 

Federal  Savings  Bank  of  Evangeline  Parish 

Bank  of  Anguilta  — 

Guaranty  Bank  &  Trust  Company 

Carthage  Bank  _ 

First  National  Bank  of  Clarksdale  

Union  Planters  Bank  

Bar*  of  Forest .._. 

Hancock  Bank  _ — 

UnkHi  Planters  Bank  of  Central  Missisaippi .. 

Merchants  and  Farmers  Bank „.... 

Citizens  State  Bank 

First  National  Bank  of  Picayune  -.. 

Peoples  Bank  

Wilkinson  County  Savings  Bank  ._ 
First  National  Bank  in  Alamogordo 

New  Mexkx)  Educators  F.C.U 

Ranchers  Banks  ......„.«.._..>.....> 

First  Bank,  F.S.B 

White  Sands  Federal  Credit  Uraon 

First  State  Bank  oi  Taos  

University  Federal  Credit  Unkm  — 

Norwest  Bank  Texas,  Barxtera 

First  International  Bank  


Citizens  Natkxial  Bank  at  Brownwood 

First  Federal  Savings  Bank 

Columtxjs  State  Bank  .......^ 

Reunion  Bank 

Share  Plus  Federal  Credit  Unkm 


CaKcoRock 

EHcir^s 

Harrison  ...... 

Jor>esboro  .. 
LitttoRock 
LitttoRock 
Marton  


North  Litito  Rock 

Russellville  

Warren  

Alexandria  „ 

Belle  Chasse 

Bogalusa  — 

Columbia 

Kaplan 

Many  

MonganCity . 
Natchitoches 
New  Orleans 
New  Orleans 
Opelousas  ... 
Shreveport ... 
SpringhM  ..... 
vnie  Platte  ... 
AnguWa 

Belzoni  

Carthage  .:.~ 
Clarksdale  ... 
Clarksdale  ... 

Forest 

GuNport 

Jackson  

Kosckjsko  .... 

M^iee 

Pioiyune  

Ripley 

WoodvtHe ..... 
Alamogordo . 
Atxjquerque 

Dvfon  •■•••••■■■I 

Ctovis  ~. 

LasCruces 

Taos 

Austin  ........ 

Bandera 

Bedford 

Brownwood 

Bryan 

Columbus  ... 

Dallas 

OaBas 


AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 


NM 
NM 
NM 
NM 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
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Texas  Community  Bank,  N.A _. 

First  FSB  of  ^)oft^  Texas  

First  National  Bank  of  Emis 

Bank  of  Commerce  - 

MiHers  Mutual  Fire  Insurance  Company 

Graham  Savings  and  Loan,  F^  — 

Bank  United 

PT&T  Federal  Credit  Unkm 

Pinemont  Bank 

West  University  Bank.  N> 


Jacksonville  Savings  arxl  Loan  Association 
^oeor  CMBHe  oanK  ........•....•...■•.••......•...•..■.■..• 

American  State  Bank  ..«_ ...„._»«...„...u...._. 

Mwble  Ftyis  Natk>nai  Bank 

Fust  Bank  arxj  Trust  of  Memphis 

Liberty  (National  Bank 

Security  State  Bank 


Hale  County  State  Bank  . 

Ptarw  Bank  and  Trust 

Farmers  National  Bank  of  Rule 

Canwx>Real  Bank,  N.A 

Edgewood  Federal  CredK  Uraon 

First  Naitonal  Bank  of  San  Bervto 

Snyder  Savings  and  Loan  Assodatran 

(Mainland  Bank 

First  Bank  of  T« 

The  First  Nalonal  Bank  of  Van  Aistyne 


Community  Bank 


Dallas  

Denton 

Ennis  

Fort  Worth 
Fort  Worth 
Graham  .... 
Houston 

l^ouston 

Houston 

Houston , 

JacksonvIHe  . 
KeHer  ........... 

Lut)tx)ck ., 

Mart>te  Fails 

Memphis 

Paris 


Rule 

San  Antonto 
San  Antonk) 
San  Benito  .. 

Snyder „ 

Texas  City  ... 

TwvtoeM  

Van  Alstyna  . 

Verrwn 

Wellington  ... 


TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


Fadarai  Homa  Loan  Bank  of  Topaka-Ofstrtet  10 


First  Natranal  Bank  of  Akron 

Tri  State  Bank 

MagaBank  of  Arapahoe  

First  Security  Bank 

Alpine  Bank  and  Trust 

First  State  Bank 

Independent  Bank «„ 

First  Wastsm  National  Bank  

First  Natkxwl  Bank  of  Las  Animas  

FwstBank  of  Arapahoe  County,  NX 

Mancos  Valley  Bank 

Puet)k>  Bank  and  Trust  Company 

SaMa  BuiWing  and  Loan  Aasociatkin  .„ 

BestBank  „ 

Citizens  Bank 

Bank  of  Cokxado — Front  Range 
Community  f^tional  Bank 

Fidelity  State  Bank  and  Trust  Company 

First  State  Bank „ 

Anried  Forces  Bank.  NJV  

Citizens  National  Bank  of  Graer>leaf 

First  Natkx^  Bank  of  Hokx>mb ... 

Kansas  State  Bank ...; 

HumboWt  National  Bank  

Heartland  Bank,  HA  

First  National  Bank  and  Trust  Company 

First  State  Bank  of  Kansas  City 

Premier  Bank 

Mi^-  r^l  Bank 

Team  Bank  HJ< . 

City  National  Bank  of  Pittsburg  

Citbens  State  Bank  arxl  Trust  Company 

Conmiunity  National  Bank 

MM  America  Credit  UrMon 
Five  Points  Bank  ... 

Gretna  State  Bank 

City  Natnnal  Bank  and  Tnnt  Company 

First  State  Bank „. 

First  National  Bank  &  Tnjst  Co.  of  Minden  ..„, 

First  United  Bank 

Western  Nebraska  Natxxial  Bw* 

Douglas  County  Bank  and  Trust  Company  „.. 

FCE  Credtt  Unwn  

Packers  Nebraska  Bank  and  Trust  Company 


Denver «.„.. 

Englewood 

Fort  Luplon 

Glenwood  Springs 

Idaho  Springs 

Kersey 

La  Jara 

Las  Animas 

Littleton 

Mancos  

Pueblo :... 

SaMa  

TTiomton 

Westminster 

Windsor — >. 

Cttanute 

Dodge  City 

Edna 

Fort  Leavenworth  . 

Qreenleaf  „.. 

Hokxjntb 

Norton  

HumbokM  .............. 

I — II 

Jvwvn ...M»M..., 

Junctton  Cfty  

Kansas  City 

Lanexa  „ 

Overland  Parte 

Paola 

PRIiburg  ........ 

Seneca  

Seneca  

Wichita 

Grand  Island  .. 

Gretna  „.. 

Hastings  

HkAman  

Mirxlen  ...... 

Neligh  

North  Platte  .... 

Omaha  

Omaha 

Omaha 


OO 
CO 
CO 
CO 
CO 
CO 
CO 
00 
CO 
CO 
00 
CO 
CO 
CO 
CO 
00 
KS 
K8 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 


PMtsmouth  State  Bank _ 

Valley  Bank  and  Trust  Company  « 

Jones  l^atkxwl  Bank  and  Trust  Company  .„ 

Security  Bank  ^^ 

StromstMjrg  Bank w...........~~.~.... 

First  National  Bank  of  Wahoo 

First  National  Bank 

Alva  State  Bank  &  Trust  Company 

Community  National  Bank 

American  National  Bank 

First  National  Bank  of  Bettiany r. 

SpiritBank,  N.A „ «.. ~ — 

Federal  Bankcentre ,'. 

Farmers  and  Merchants  Bank  .................... 

Great  Plains  National  

Eastman  Natk>nal  Bank  of  Newkirk  , 

Charter  Natk>nal  Bank 

IMetro  Bank,  N.A ™_ 

Oklahoma  Emptoyees  Credtt  Uraon  .... 

First  National  Bank  of  Okmulgee 

First  State  Bank — 

Farmers  and  Merchants  Bank  of  Piedmont 

Poleau  State  Bank  

McClain  County  Natranal  Bank  ..... 

Exchange  Bank  ~. .«_.....„........«. 

Tinker  Federal  Credtt  Uraon „._. ... 

Oklahoma  Central  Credtt  Unton 
Weteh  State  Bank «... 


Plattsnwuth 
Scottsbluff  .. 
Seward  — 

SUney 

Stromsburg  . 

Wahoo 

Ada 

Alva 

Afdmore 
Bethany  . 
Bristow  . 


Broken  Arrow  .. 
Crescent  ...._.... 
Ek  Ctty 

Oklahoma  Ctty 
Oklahoma  Ctty 
OM^wmaCity 
Okmulgee 
Pteher  .. 


Puroel 

SUatook  

Tinker  Air  Fofoe  Base 
Tulsa 


NE 

NE 

NE 

NE 

NE 

NE 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

0K» 

OK 

OK 

OK 

OK 

OK 
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Norwest  Bank  Arizona,  N.A  .. 
State  Savings  Bank,  F.S.B  .... 

North  County  Bank 

HumboWt  Bank 

Six  Rivers  Natk>nal  Bank 

High  Desert  Nattonal  Bank  ^: 

Calhay  Bank — 

General  Bank ». 

F&A  Federal  Credit  Union 

Stanford  Federal  Credtt  Unton  . 

C8C  Federal  Credit  Unwn  

Peninsula  Bank  of  San  Diego  . 

Gateway  Bank,  a  F.S.B 

First  Bank  of  San  Luis  Otoiapo 

Saratoga  Natmnal  Bank 

China  Trust  Bank  of  Caiifomta 
Visalia  Community  Bwik  


^■••••^•*«  •*««»  999^^ 


Pfioenix  .... 

Soottsdale  

Escorxlido  ..... 
Eureka  ..„. — 

CUlV^KB    ■■•■>•••••• 

Hesperia 

Los  Angeles  .. 
Los  Angeles  .. 
Monterey  Parte 

Pato  AKo » 

Port  Huer>eme  .. 

San  Diego 

San  Francisco  .. 
San  Luis  Obispo 

Saratoga 

Torrance  .......... 

Visalia 


AZ 
AZ 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


Federal  Home  Loan  Bank  of  Osattle    DliWct  12 


Alaska  USA  Federal  Credtt  Uraon  

West  Oahu  Community  F.C.U  

City  Bank 

First  Hawaiian  Creditcorp,  Inc  .. — ... 

Oahu  Educatk)nal  Employees  Credtt  Uraon 

Cttizens  State  Bank 

BankWest,  N.A «.< .............i...... 

Valley  Bank  of  KalispeU 

First  National  Bank  in  LIbby 

First  Technotogy  Federal  Credtt  Unton 

Bank  of  the  Cascades „ — .. — 

U-Lane-0  Credit  Unton „ ..... — ...... 

Siuslaw  Valley  Bank ........ 

Southern  Oregon  Federal  Credit  Unton  — 

Portland  Area  Emptoyees  Credtt  Unton 

South  Umpqua  State  Bank  .'. 

Clackamas  County  Bank ...~ 

St.  Helens  Communtty  F.C.U 

Bank  of  Utah  

Gotoenwest  Credtt  Unton 

Guardian  State  Bank 

Bank  of  Beilingham  ~.... — . 

Industrial  Credtt  Unton  of  Wh^com  County 

Whateom  State  Bank 

CasfHnere  Valley  Bank _ — 


Anchorage  — 
Bart)ers  Point  . 

Hor>olulu 

Honolulu 

Honolulu  ... 

Hamilton  ......... 

Kalispell  — ,.. 

KaNspell 

Ubby «.. 

Beaverton  ..«.. 

Bend 

Eugene  

Ftorence  

Grants  Pass  ... 

Portland 

Roseburg ... 

Sandy  _. 

St.  Helens  

Ogden  _ 

Ogden  

SaRLdceCily 
BeNingham  .... 
Beilingham  .... 
Beilingham  .... 
Cashmere 


AK 

Hi 

HI 

HI 

HI 

MT 

MT 

MT 

MT 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

UT 

UT 

UT 

WA 

WA 

WA 

WA 
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ML  Rainier  National  Bank 
Grant  National  Bank 

Eveiett  Mutual  Bank 

Northwest  Telco  Credit  Unwn  

Rainmr  Pacific,  a  Community  Credit  UrNon 

Empire  Life  insurance  Company 

NW  Federal  Credit  Union 

SeaHe  Tekx>  Federal  CU 

mi  nmtQm  nanK  »^..«..._»»_...._.._. 

iMiiuii  ueoR  union ......»..«..„»».»_. 

Hart)orstorw  Credit  Union  

Westsxle  Community  Bank 

Bank  01  VarxxHJver „.^ ». „ >. 

American  Nalnrtal  Bank «.._.... 

Dsmc  Of  Laraniie  .......>.«•■••••.«•••■•■••••«••••••»•••. 

First  Federal  Savings  Bank  ...«........_«._«.., 


Enumdaw  ., 

Ephrata 

Everett 

Everett 

RIe  

SeaMe 

SeMIe 

Seattle 

Snohomisti 
Spokane  .... 

Tacoma  

Tacoma  

VarKouver  . 
Cheyenne  .. 

Laramie  

Sheridan  .... 


— ^.. 


WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WY 
WY 
WY 


n.  PoUk  CommeDts 

To  encourage  the  submission  of 
public  comments  on  the  community 
support  performance  of  FHLBank 
members,  on  or  before  October  31, 1997, 
each  FHLBank  will  notify  its  Advisory 
Council  and  nonprofit  housing 
developers,  community  groups,  and 
other  interested  parties  in  its  district  of 
the  members  selected  for  community 
support  review  in  the  1996-97  seventh 
quarter  review  cycle.  12  CFR 
936.2(b)(2)(ii).  In  reviewing  a  member 
for  community  support  compliance,  the 
Fi]i«iic#Board  will  consider  any  public 
comments  it  has  received  concerning 
the  member.  Id.  §  936.2(d).  To  ensure 
consideration  by  the  Finance  Board, 
comments  concerning  the  community 
support  performance  of  members 
selected  for  the  1996-97  seventh  quarter 
review  cycle  must  be  delivered  to  the 
Finance  Board  on  or  before  the 
December  1.  1997  deadline  for 
submission  of  Community  Support 
Statements. 

By  the  Federal  Housing  Finance  Board. 
WUUam  W.  GiiaiMrK. 
Managing  Director. 

(FR  Doc.  97-26894  FUed  10-15-97;  8:45  am] 
MUMOGOOC  STSS-ei-P 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisittons  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 


also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  October 
29, 1997. 

A.  Federal  Reaerve  Bank  of  San 
Franciaco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Ronald  B.  Douglass,  Medina, 
Washington;  to  acquire  voting  shares  of 
Washington  Commercial  Bancorp, 
Redmond,  Washington,  and  thereby 
indirectly  acquire  Redmond  National 
Bank,  Redmond,  Washington. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  October  9, 1997. 
William  W.  WUm. 
Secretary  of  the  Board. 
IFR  Doc.  97-27308  Filed  10-15-97;  8:45  am] 
■LUNQ  oooc  stia-at-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 


the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  entimerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  7, 
1997. 

A.  Federal  Reaerve  Bank  of  Kansas 
City  (D.  Michael  Manias,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Citizens  Bancshares  Company,     <■ 
Chillicothe,  Missouri;  to  merge  with 
Trenton  Trust  Bancshares,  Inc.,  Trenton, 
Missouri,  and  thereby  indirectly  acquire 
Trenton  Trust  Company,  Trenton, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  9,  1997. 

William  W.  Wiles. 

Secretary  of  the  Board. 

[Fit  Doc.  97-27309  Filed  10-15-97;  8^«5  am) 

atLUNG  COOE  tt10-0t-# 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiaiy  or  other 
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company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiiking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  conq)lies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Resove  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  29, 1997. 

'  ''A.  Federal  Reserve  Bank  of 
ftfinneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Miimesota  55480-2171: 

I.  U.S.  Bancorp,  Minneapolis, 
Minnesota;  to  engage  de  novo  through 
its  subsidiary,  U.S.  Bancorp 
Investments,  Inc. ,  Minneapolis, 
Minnesota,  in  imderwriting  and  dealing 
in  commercial  paper,  municipal 
revenue  bonds,  mortgage-backed 
securities,  and  consumer-receivaUe- 
related  securities.  See,  Citicorp,  J  J*. 
Morgan  6"  Co.,  Inc.,  and  Bankers  Trust 
New  York  Corp.,  73  Fed.  Res.  Bull.  473 
(1987);  extending  credit  and  servicing 
loans,  pursuant  to  §  225.28(b)(1)  of  the 
Board's  Regulation  Y;  arranging 
commercial  real  estate  equity  financing, 
asset  management  servicing  and 
collection  activities,  and  acqtdring  debt 
in  default,  pursuant  to  §§ 
225.28(b)(2)(ii),  (vi),  and  (vii)  of  the 
Board's  Regulation  Y;  leasing  personal 
or  real  property,  pursuant  to  § 
225.28(b)(3)  of  the  Board's  Regulation  Y; 
financial  and  investment  advisory 
activities,  pursuant  to  §  225.28(b)(6)  of 
the  Board's  Regulation  Y;  agency 
transactional  services  for  customer 
investments,  pursuant  to  §  225.28(bK7) 
of  the  Board's  R^ulation  Y;  investment 
transactions  as  principal,  pursuant  to  § 
225.28(b)(8)  of  the  Board's  Regidation  Y; 
management  consulting  and  counseling 
activities,  pursuant  to  §§ 
225.28(b)(9)(i)(A)(l)  and  (2)  of  the 
Board's  Regulation  Y;  and  insurance 
agency  activities,  pursuant  to  § 
225.28(b)(41)(vii)  of  the  Board's 
Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  Oct(4>er  9, 1997. 
William  W.  Wilas, 
Secretary  of  the  Board. 
(FR  Doc.  97-27307  Filed  10-15-^7;  8:45  am] 
aaxan  oooe  •2i»-«i-f 

FEDERAL  RESERVE  SYSTEM 

Consumer  Advisory  Council;  Notice  of 
Meeting  of  Consumer  Advisory 
Council 

The  Consumer  Advisory  Coimcil  will 
meet  on  Thursday,  October  30.  The 
meeting,  which  will  be  open  to  public 
observation,  will  take  place  at  the 
Federal  Reserve  Board's  offices  in 
Washington,  DC,  in  Terrace  Room  E  of 
the  Martin  Building.  The  meeting  will 
begin  at  9:00  a.m.  and  is  expected  to 
continue  until  4:(X)  p.m.,  with  a  Itmch 
break  fix>m  12:30  pjn.  imtil  2:00  p.m. 
The  Martin  Building  is  located  on  C 
Street,  Northwest,  between  20th  and 
21st  Streets  in  Washington,  DC. 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  under  the  Consiuner 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics: 

Special  Rules  Under  Regulation  E 
(Electronic  Fund  Transfers):  The 
Depository  and  Delivery  Systems 
Committee  will  lead  a  discussion  about 
whether  special  rules  are  needed  imder 
Regulation  E  for  basic  banking  accounts 
established  by  financial  institutions  to 
provide  electronic  delivery  of  federal 
benefits  to  individuals  who  ciurentiy  do 
not  tnaintwin  deposit  accounts;  and  if 
there  is  a  perceived  need,  what 
characteristics  should  qualify  an 
account  for  special  treatment 

Home  Ownership  Eqtuty  Protection 
Art  rHOfiPAj:  The  Consumer  Credit 
Committee  will  lead  a  disciission  of 
potential  recommendations  for 
modifying  the  HOEPA  provisions  of  the 
Truth  in  Lending  Act.  HOEPA  is 
designed  to  protect  borrowers  entering 
into  high-cost  home-secured  loans.  The 
Coimcil  disciission  will  focus  on 
changes  to  achieve  the  act's  purpose 
more  efiectively,  such  as  by  imposing 
further  restrictions  to  discourage 
abusive  creditor  or  broker  practices, 
providing  more  effective  enforcement 
tools  to  ensure  compliance  and  protect 
the  consxmier,  and  reducing  the 
complexity  of  the  fees  test  used  to 
determine  which  loans  are  covered. 
,  Streamlining  Truth  in  Lending  Act 
and  the  Real  Estate  Settlement 
Procedures  Act  (THA/RESPA):  To  assist 
in  the  process  now  under  way  for 


reforming  requirements  under  the  TILA/ 
RESPA  laws,  the  Consumer  Credit 
Committee  will  lead  a  discussion  about 
the  information  that  consumers  need 
and  should  receive  about  costs  when 
seeking  a  mortgage  loan.  The  discussion 
will  include  an  assessment  of  the 
usefulness  of  disclosing  the  coat  of 
credit  as  an  APR  (annual  percentage 
rate)  and  will  consider  alternative  cost 
disclosures.  It  will  also  address  timing: 
when  should  the  information  be 
provided  to  be  of  most  benefit  to 
consumers. 

CRA  Implementation — Small 
Business,  Farm,  and  Community 
Development  Lending:  The  Bank 
Regiilations  Committee  will  lead  a 
discussion  regarding  the  ongoing 
implementation  of  the  revised 
Community  Reinvestment  Act 
regulations.  In  particular,  attention  will 
focus  on  the  CRA  data  for  1996  (which 
were  made  public  recentiy)  regarding 
small  business,  form,  and  conunimity 
development  lending  by  large 
commercial  banks  and  thrift 
institutions.  The  Conunittee  also  will 
discuss  examination  data  for  small  and 
large  banks  and  interagency  responses 
to  questions  of  interpretation  that  have 
arisen  imder  the  revised  CRA  rules. 

Open  Session — Emerging  Issues: 
Council  members  will  report  on 
emerging  issues  or  trends  that  may  have 
potential  impact  on  the  Board's  role  in 
providing  consumer  protection,  or  on 
other  matters  of  interest 

Gavemtu's  Report:  Reserve  Board 
Member  Laurence  H.  Meyer  will  report 
on  economic  conditions,  recent  Board 
initiatives,  and  issues  of  concern,  with 
an  opportunity  for  questions  from 
Council  members. 

Comnuttee  Reports:  (Committees  will 
report  on  their  Committee  work  and 
discussions. 

Other  matters  previously  considered 
by  the  Council  or  initiated  by  Council 
members  also  may  be  disciissed. 

Persons  wishing  to  submit  views  to 
the  Coondl  regarding  any  of  the  above 
topics  may  do  so  by  sending  writtra 
statements  to  Deaima  Aday-Keller, 
Secretary,  Consumer  Advisory  Council, 
Division  of  Consiuner  and  Community 
AfiEsirs,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Information  about  this 
meeting  may  be  obtained  from  Ms. 
Aday-Keller,  202-452-6470. 
Telecommunications  Device  for  the  Deaf 
^TDD)  users  may  contact  Diane  Jenkins. 
202-452-3544. 
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Board  of  Covemon  of  th«  Fedenl  RaMrve 
S]r>tem.  October  9. 1997. 
WilUaa  W.  Wiks. 
Secretary  of  the  Board. 

(FR  Doc.  97-27341  Filed  10-15-97;  8:45  am) 
MLLMG  oooe  atift-«<-p 


FEDERAL  TRADE  COMMISSION 
[Fii*  Na  982-3072] 

Ashland,  Inc.;  Analysis  To  Aid  Public 
Commsnt 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfeir  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  15, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/OfBce  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 

FOR  RiRTMER  MFORMATION  CONTACT: 
Elaine  D.  Kolish,  Federal  Trade 
Commission,  S— 4302,  6th  St.  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580.  (202)  326-3042.  Robert 
Frisby,  Federal  Trade  Commission,  S- 
4302,  6th  St.  and  Pennsylvania  Ave., 
NW..  Washington,  DC  20580.  (202J  32&- 
2098. 

SUPPLBfefTARY  MFORMATKM:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  StaL  721.  IS  U.S.C. 
46,  and  section  2.34  of  the 
Commission's  Rides  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
da3rs.  The  following  Analysis  to  Aid 
Public  Comment  describ^  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  October  8, 1997),  on  the 
World  Wide  Web,  at  "http:// 
wwrw.ftc.gov/os/actions97.htm."  A 
paper  copy  can  be  obtained  from  the 


FTC  Public  Reference  Room,  Room  H- 
130,  Sixth  Street  and  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20580 
either  in  person  or  by  calling  (202)  326- 
3627.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(bK6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  Ashland,  Inc.  ("Ashland").  The 
agreement  would  settie  a  proposed 
complaint  by  the  Federal  Trade 
Commission  that  Ashland  engaged  in 
unfair  or  deceptive  acts  or  practices  in 
violation  of  section  5(a)  of  the  Federal 
Trade  Commission  Act. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  th<B 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  advertising 
practices  related  to  the  sale  of  Valvoline 
TM8  Engine  Treatment  ("TM8").  The 
proposed  complaint  charges  that, 
through  the  use  of  statements  contained 
in  its  advertisements  and  promotional 
materials,  Ashland  made  die  following 
unsubstantiated  representations:  (1) 
TM8  bonds  Teflon  to  engine  parts;  (2) 
compared  to  motor  oil  alone.  TM8: 
reduces  engine  wear;  reduces  camshaft 
bearing  wear  by  up  to  75%;  reduces 
main  bearing  wear  by  up  to  75%;  under 
I^gh  temperature  conditions 
experienced  by  engines,  provides  twice 
as  much  wear  protection;  extends  the 
duration  of  engine  life;  and  improves 
fuel  economy;  and  (3)  One  treatment  of 
TM8  lasts  for  50,000  miles.  LasUy,  the 
proposed  complaint  alleges  that 
Ashland  falsely  represented  that  tests 
prove  that,  compared  to  motor  oil  alone, 
TM8:  reduces  camshaft  bearing  wear  by 
up  to  75%;  reduces  main  bearing  wear 
by  up  to  75%;  imder  high  temperature 
conditions  experienced  by  engines,  ' 
provides  twice  as  much  wear  protection; 
and  improves  fuel  economy. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent  Ashland 
from  engaging  in  similar  acts  and 
practices  in  the  future.  Part  I  of  the 
proposed  order  prohibits  Ashland  from 
making  any  representation  about  the 


performance  or  attributes  of  any  engine 
treatment  unless,  at  the  time  it  makes 
the  representation,  Ashland  possesses 
and  relies  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  scientific  evidence,  that  substantiates 
the  representation.  Part  I  also  prohibits 
Ashland  from  misrepresenting  the 
results  of  tests  or  studies. 

The  proposed  order  also  contains 
standards  provisions  regarding  record- 
keeping, notification  of  changes  in 
corporate  status,  distribution  of  the 
order,  termination  of  the  order,  and  the 
filing  of  a  compliance  report. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  the  propcMed  order  or 
to  modify  their  terms  in  any  way. 
Donald  S.  Oark, 
Secretary. 
(FR  Doc  97-27358  Filed  10-15-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 

Medical  Devlcas;  Product  Dsvslopmant 
Protocol:  Public  Wortishop 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  in  cooperation 
with  the  Health  Industry  Manufacturers 
Association  (HIMA),  is  announcing  a 
public  workshop  to  discuss  use  of  the 
Product  Development  Protocol  (PDF)  as 
an  alternate  means  for  medical  device 
approval.  This  public  workshop  is  being 
held  so  that  FDA  may  gather 
information  to  assist  in  developing  an 
efficient,  practical  PDP  process. 
DATES:  The  public  workshop  will  be 
held  on  Wednesday,  October  22. 1997, 
8:30  a.m.  to  5  p.m. 

ADDRESSES:  The  public  workshop  will 
be  held  at  the  Renaissance  Hotel.  999 
9th  St  NW..  Washington,  DC  20001. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  202-898-9000  and  reference  the 
FDA/HIMA  meeting  to  ensure 
conference  rates.  To  register  for  the 
public  workshop,  contact  HIMA, 
Meetings  Department,  1200  G  St  NW., 
Washington.  DC  20005,  202-434-7237. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lillian  L.  Yin,  Center  for  Devices  and 
Radiological  Health  (HFZ-470).  9200 
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Corporate  Blvd.,  Rockville,  MD  20850, 
301-  594-5072.  F/VX  301-480-4224. 
SUPPLEMENTARY  INFORMATION:  FDA.  in 
cooperation  with  HIMA,  is  holding  a 
public  workshop  to  discuss  the 
implementation  of  a  different  process 
-  for  the  premarket  approval  of  class  III 
devices  by  means  of  a  PDP.  Section 
515(f)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360e  (Q)  (the 
act)  provides  for  a  product  development 
protocol  as  an  alternate  means  of 
premarket  approval  of  class  QI  medical 
devices.  Although  the  PDP  has  existed 
as  a  means  of  approval  of  a  medical 
device  since  the  Medical  Device 
Amendments  of  1976  (Pub.  L.  94-295) 
to  the  act,  the  PDP  has  never  l)een 
completely  implemented.  As  part  of  it's 
reengineering  initiative,  the  Center  for 
Devices  and  Radiological  Health  (CDRH) 
of  FDA  established  the  PDP 
Reengineering  Team,  comprised  of  FDA 
staff,  in  consultation  with  industry . 
representatives,  to  develop  an  efficient, 
practical  PDP  process. 

llie  intent  of  the  PDP  process  is  to 
substitute  the  conventional  device 
approval  model,  the  sequential  process 
of  clinical  investigation  followed  by  a 
premarket  approval  application,  with  an 
early  interaction  between  the  sponflBr 
and  FDA  to  produce  a  focused  product 
development  plan  that  merges  the  two 
steps.  A  PDP  team  has  developed 
guidelines  for  creating  this  focused 
development  protocol  that  will  be 
described  at  the  public  workshop. 
Workshop  participants  will  have  ample 
opportunity  to  ask  questions  as  the  new 
PDP  process  is  described  and  case 
studies  on  particular  examples  of  class 
in  devices  are  presented.  Background 
information,  a  detailed  flow  chart,  and 
a  descriptive  narrative  regarding  the 
proposed  PDP  process  can  be  foimd  at 
the  FDA/CDRH  Web  site  at  the  address 
below. 

Additional  information  is  available  on 
the  FDA  Web  page  (www.fda.gov/cdrh/ 


pdp/pdp.htmU  or  the  HIMA  Web  page 
(MTww.himanetcom). 

Dated:  September  30, 1997, 
Joaeph  A.  Uvttt, 

Deputy  Director  for  BBgulations  Policy,  Center 
for  Devices  and  Radiological  Health. . 
(FR  D0C4  97-27433  Piled  10-15-97;  8:45  am] 
BtUMQ  CODE  41W-ei-F    r  ' 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Colteetlon 
Activities:  Proposed  Collecllon: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects, 
(section  3506(c)(2)(A)  of  Titie  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA)  will 
publish  {>eriodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  imder  the  Paperworic  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  ihe  data  collection 
plans  and  draft  instruments,  call  the 
HRSA  Reports  Clearance  Officer  on 
(301)443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information  ' 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acctiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  lo  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniquaa 
or  other  forms  of  information 
technology. 

Proposed  Pnijecti 

1.  Project  To  Assess  Bi/Multilingaci 
Services  Offend  at  Selected  Community 
and  Migrant  Health  Centers— NEW 

Recognizing  the  importance  of 
language-appropriate  services  to  ftdl 
and  effective  haalth  care  provision,  the 
Office  of  Minority  aiKl  Women's  Health 
in  the  Bureau  of  Primary  Health  Care 
[BPHC],  Health  Resources  and  Services 
Administration  [HRSA],  proposes  to 
conduct  a  voluntary  telephone  survey  to 
assess  the  composition  and  provision  oi 
bi/multilingual  services  at  a  sampfe  of 
40  Community  and  Migrant  Health 
Centers  [C/MHCs]  selected  from  those 
C/MHCs  indentified  as  likely  to  be 
serving  high  percentages  of  people  who 
speak  languages  other  than  English, 
lliis  effort  was  developed  so  that 
information  could  be  gathered  to  assist 
the  field,  funding  agency  staff,  and 
policymakers  in  better  understanding 
what  methods  are  being  used  to  provide 
services  to  these  populations,  what 
works,  what  does  not,  and  barriers  and 
fecilitators  to  effective  health  service 
provision  for  speakers  of  languages 
other  than  English. 

The  information  gathered  will  provide 
HRSA  with  an  information  base  upon 
which  to  build  in  making  future 
program  decisions  regarding  C/MHC 
resource  and  staffing  needs  in  order  to 
reduce  or  eliminate  the  barriers  to 
health  care  often  feced  by  non-or 
limited-English-speaking  populations.  - 
The  end  result  of  the  program  will  be  to  % 
assist  the  funding  agency  to  help  C/ 
MHCs  and  by  extension,  other  providers 
of  health  care  for  nonnir  limited-English 
speaking  populations  to  provide 
appropriate  services.  An  estimate  of  the 
hour  burden  for  the  40  C/MHC  Director* 
selected  for  the  survey  is  shown  below. 


Fom» 

Number  of  respondents 

Responses 
per  re- 
spondent 

Hours  per 
response 

Total  hour 
burden 

Bi/Muttilinoual  Services  Survev 

40  C/MHC  Directors .„ 

1 

2 

80 

Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 


Dated:  October  9, 1997. 
Jane  Harriaon, 

Acting  Director,  Division  of  Policy  Review 
and  Coordination. 
(FR  Doc.  97-27429  Filed  10-15-97;  8:45  am) 

BttXJNQ  COOE  41iO-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Servlcee 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
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nude  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  November  1907: 

Name:  National  Advisory  Council  on 
Nuiae  Education  and  Practice. 

Date  and  Time:  Novsmber  20. 1997.  8:30 
ijn.  to  S:00  p.m.:  November  21, 1997, 8:30 
■.m.  to  3:00  p.m. 

Place:  Chesapeake  Room,  Silver  Spring 
Holiday  km.  8777  Georgia  Avenue.  Silver 
Spring.  Maryland  20910. 

The  mooting  is  open  to  the  public. 

Agenda:  Updates  on  and  discussion  of 
Agency,  Bureau  and  division  activities,  and 
the  legislative  and  budget  stattu  of  programs; 
overview  and  review  of  clinical  nurse 
specialist  workforce  trends,  implication  and 
options  for  the  future:  review  of  diversity 
workgroup  with  recommendations  for  a 
national  agenda. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  write  or  contact 
Ms.  Elaine  C.  Cohen.  Executive  Secretary, 
National  Advisory  Council  on  Nurse 
Education  and  Practice,  Parklawn  Building. 
Room  9-35,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443-5786. 

Agenda  Items  are  subject  to  change  as 
piioritias  dictate. 

DMmI:  October  9. 1997. 
JaBS  M.  Hairiaofif 

Acting  Director,  Division  (^Policy  Review 
and  Coordination. 

[FR  Doc  97-27430  Filed  10-15-97;  8:45  am) 
■UNO  COOS  4i«e-i«-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hsalth  Resources  and  S«rvlo«8 
Administration 

Announcsfnsnt  of  Tschnicai 
Assistance  Workshops  for  Programs 
Administered  by  ttte  Division  of 
Disadvantaged  Assistance,  Bureau  of 
iiaatth  Professions 


^Y:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  technical  assistance 
workshops  will  be  held  for  new  and 
renewal  applicants  for  the  fiscal  year 
(FY)  1998  competitive  grant  cycles  for 
the  Health  Careers  Opportunity 
Program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Disadvantaged  Assistance, 
Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  8A-09,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  (301)  443-4493  or 
(301)  443-2100. 


8UPPt.EMENTARY  INFORMATMN:  The 
Division  of  Disadvantaged  Assistance 
will  be  conducting  application 
preparation  technicai  assistance 
workshops  for  new  and  renewal 
applicants  for  the  FY  1998  competitive 
grant  cycles  for  the  Health  Careers 
Opportunity  Program.  The  workshops 
are  scheduled  as  follows: 

DoubleTree  Hotel,  Rockville,  MD, 
(301)  46A-1100,  October  9-10. 1997; 
Harvey  Hotel.  Atlanta,  GA,  (770)  955- 
1700,  October  16-17, 1997;  Embassy 
Suites,  Houston.  TX.  (713)  995-0123. 
October  20-21. 1997;  and  Embassy 
Suites  Airport.  Los  Angeles,  CA.  (310) 
215-1000,  October  23-24, 1997. 

The  program  will  commence  at  8:30 
a.m.  each  day.  Attendees  mu.<<t  make 
their  own  hotel  reservations.  Please 
reference  the  "Health  Careers 
Opportunity  Program  Technical 
Assistance  Workshops."  Expenses 
incurred  by  the  attendees  will  not  be 
supported  by  the  Federal  Government. 
Participation  in  the  technical  assistance 
workshops  does  not  assure  approval  and 
funding  of  applications  submitted  for 
competitive  review. 

Dated:  October  9. 1997. 
JaneM.  HarriMUi, 

Acting  Director,  Drrition  <^ Policy  Review 
and  Coordination. 
(FR  Doc  97-27428  Filed  10-15-97;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutss  of  Iiaatth 

Oftlcs  of  AIDS  naaaarch;  Notics  of 
Masting  of  ttta  Offlcs  of  AIDS  Ressardi 
Advisory  Council 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  aa  amended,  notice  is 
hereby  given  of  the  Fifth  meeting  of  the 
Office  of  AIDS  Research  Advisory 
Council  (OARAC)  on  Friday,  October 
17. 1997.  The  meeting  will  be  held  at 
the  National  Institutes  of  Health  (NIH), 
9000  Rockville  Pike,  Building  31.  C- 
Wing,  Sixth  Floor,  Conference  Room  10. 

The  Office  of  AIDS  Research  (OAR)  is 
responsible  for  planning,  coordination, 
and  evaluation  of  the  NIH  AIDS 
research  program.  The  OARAC  was 
established  to  advise  the  Director,  OAR, 
regarding  these  activities. 

The  Council  meeting  will  be  open  to 
the  public  on  October  17  from  9:00  a.m. 
until  4:00  p.m.  The  agenda  includes:  FY 
1998  budgets  for  NIH  AIDS  research; 


updates  on  various  OAR  sponsored 
workshops  and  conferences;  reports  on 
activities  of  Advisory  Council  Working 
Groups  and  the  NIH  Vaccine  Research 
Committee;  and  a  presentation  by  the 
Director,  Center  for  Scientific  Review 
(CSR),  who  will  discuss  recent  changes 
and  future  plans  at  the  CSR. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(9)(B).  Title  5 
United  States  Code  and  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  92-463,  as  amended,  the 
meeting  will  be  closed  to  the  public 
from  4:00  p.m.  imtil  adjournment  for 
discussions  of  which  the  premature 
disclosure  is  likely  to  significaBtly 
frustrate  implementation  of  NIH's 
research  initiatives  by  impeding  the 
timely  annoimcement  of  tiiose 
initiatives. 

Copies  of  the  meeting  agenda  and  the 
roster  of  council  members  will  be 
furnished  upon  request  by  Ms.  Linda 
Jackson,  Pr(>gram  Coordinator,  Office  of 
AIDS  Research,  National  Institutes  of 
Health,  Building  31,  Room  4B54, 9000 
Rockville  Pike.  Bethesda.  Maryland 
20892,  Telephone  (301)  402-3357,  FAX 
(301)  402-3360.  Individuals  who  plan  to 
atte(^  the  open  session  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Jackson. 

This  notice  is  published  less  than  15 
days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding 
cycle. 

Dated:  October  10, 1997. 
LaVaraa  Y.  StriagfleM, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-27451  Filed  10-15-97;  8:45  am] 
MLLSM  COOK  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutss  of  Hsaith 

Csntsf  for  Scientific  Ravtsw;  Notica  of 
aoaad  Masting 

Pursuant  of  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
that  is  being  held  to  review  grant 
applications: 

Health  Promotion  and  Disease 
Prevention  Initial  Review  Group 
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Study  Section/Contact  Person 

November 
1997  Meeting 

Time 

I.ix.ati0<> 

Epidemk>logy  &  Disease  Controt-2,  Dr.  Paul  Strudler,  301-435-1716  ... 

Nov.  17-19  ... 

8:30  am 

Embassy  Suites  Hotel,  Chevy  Chase 
PaviUon,  WashirHJton.  DC. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Tide  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  woiild  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  October  9, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-27445  Filed  10-15-97;  8:45  am) 

BtUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutss  of  Hsaltfi 

ftotional  Institute  of  Arthritis  and 
Musculoslialetal  and  Skin  Di 
Notica  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meeting:  . 

Mune  of  SEP:  NIAMS  SEP  Training  Review 
(Teleconference). 

Date:  December  12. 1997. 

Time:  10:00  a.m.-ll:30  a.m. 

Place:  Grants  Review  Branch.  Natcher 
Building.  Room  5AS25U,  Bethesda, 
Maryland  20815. 

Contact  Person:  Aftab  A.  Ansari,  Ph.D., 
Scientific  Review  Administrator,  Natcher 
Building,  45  Center  Drive,  RM  SAS25U, 
Bethesda,  Maryland  20§92-6500,  Telephone: 
301-594-4952. 

Purpose/Agenda:  To  evaluate  and  review 
research  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  emd 
personal  information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  coiutitute  a 


clearly  unwarranted  invasion  of  personal 

privacy. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Nos.  [93.846,  Project  Grants  in 

Arthritis,  Musculoskeletal  and  Skin  Diseases 

Research],  National  Institutes  of  Health, 

HHS) 

Dated:  October  9, 1997. 
La  Vane  Y.  Stringfield, 
Conunittee  Management  Officer,  NIH. 
(FR  Doc.  97-27439  Filed  10-15-97;  8:45  am] 

BttJJNQ  CODE  414a-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
MeeUng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Mune  of  SEP:  Prader-Willi  Syndrome: 
Genetics  and  Behavior. 

Date:  October  20, 1997. 

Time:  3:30  p.m.-adjoumment 

Place:  Bethesda  Marriott  Hotel,  5151  Pooks 
Hill  Road.  Bethesda,  Maryland  20814. 

Contact  Person:  Edgar  E.  Hanna,  Ph.D.. 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building- 
Room  5E01,  Rockville,  Maryland  20852, 
Telephone:  301-496-1485. 

Purpose/Agenda:  To  evaluate  and  review 
research  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
S52b(c}(4)  and  5S2b(c)(6),  Title  5  U.S.C  The 
disctission  of  these  applications  could  reveal 
confidential  trade  secrets  or  commertdal 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cyde. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children],  National  Institutes  of  Health.  HHS) 


Dated:  October  9, 1997. 
LaVerae  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-27440  Filed  10-15-97;  8:45  iBl) 

MUWQ  COM  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Inatitute  of  Mental  HaaKh; 
Notice  of  Cloaad  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda  Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  November  4, 1997. 

Time:  6  p.m. 

Place:  One  Washington  Circle,  One 
Washington  Circle.  N.W..  Washington,  DC 
20037. 

Cbnfacf  Person:  Jean  G.  Noronha, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane. 
Rockville,  MD  20857,  Telephone:  301, 449- 
6470. 

Committee  Name:  National  Instituta  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  November  24,  1997. 

Time:  1  p.m. 

Place:  Parklawn.  Room  9C-26. 5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Phyllis  D.  Artis,  Paridawn. 
Room  9C-26,  5600  Fishers  Lane.  RoclcvUla. 
MD  20857.  Telephone:  301.  443-6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  24,  1997. 

Time:  12  p.m. 

Place:  Parklawn,  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Richard  Johnson, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
1367. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PumL 

Date:  November  25, 1997. 

Time:  2:30  p.m. 

Place:  Parklawn,  Room  9C-26.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Jean  G.  Noronha. 
Parklawn,  Room  9C-26,  5600  Fishers  Lane. 
Rockville.  MD  20857,  Telephone:  301,  443- 
6470. 

Committee  Name:  National  Inatitute  of 
Mental  Haaldi  Special  Emphvis  PaneL 

Date:  November  25. 1097. 
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Time:  1:30  p.m. 

Place:  Parklawn,  Room  9C-18,  5600 
Fishers  Une.  Rockville.  MD  20857. 

Contact  Person:  Richard  Johnson, 
Parklawn.  Room  9C-18,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301.  443- 
1367. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistanco 
Program  Numbers  93.242. 93.281, 93.282) 

Dated:  October  9. 1997. 
LaVerne  Y.  StringBeld. 
Coaunittee  Management  Officer,  NIH. 
(FR  Doc.  97-27441  Filed  10-15-97;  8:45  am] 
00W414».«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Amended  Notice  of  Closed  Meetings 

Notice  is  hereby  given  of  a  change  in 
the  National  Institute  of  Nursing 
Research  Initial  Review  Group  meeting, 
which  was  published  in  the  Federal 
Register  on  September  17, 1997  (62  FR 
48880).  The  meeting  will  now  start  on 
October  30,  1997  at  8:30  a.m.,  instead  of 
the  previously  advertised  October  29. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361.  Nursing  Research, 
National  Institutes  of  Health) 

Dated:  October  9. 1997. 
LaVMne  Y.  Striogfieid. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-27442  Filed  10-15-97;  8:45  am] 
BHJJNQ  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 

meetings: 

Name  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group,  Clinical  Aging 
Review  Group. 

Date  of  Meeting:  October  14, 1997. 

rime  of  Meeting:  8.-00  a.m.  to  adjournment 


Place  of  Meeting:  Bethesda  Marriott  Hotel, 
5151  Pooks  Hill  Road.  Bethesda.  Maryland 
20814. 

Purpose/ Agenda:  To  review  grant 
applications. 

Contact  Person:  Dr.  William  Kachadorian, 
Scientific  R<>view  Administrator,  Gateway 
Building,  Ri   m  2C212.  National  Institutes  of 
Health,  Bethesr  a,  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  Economics  and 
Etemography. 

Date  of  Meeting:  October  17. 1997. 

rime  of  Meeting:  8:30  a.m.  to  adjournment. 

Place  of  Meeting:  Radisson  Barcelo  Hotel 
Washington.  2121  P  Street,  NW., 
Washington.  DC  20037. 

Purpose/Agenda:  To  review  small  grants. 

Contact  Person:  Dr.  Mary  Ann  Guadagno, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205. 
(301)  496-9666. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  Wealth.  Savings.  & 
Financial  Security  Among  Older  Households 
fTeleconference). 

Date  of  Meeting:  October  29, 1997. 

Time  of  Meeting:  8:30  a.m.  to  adjournment 

Place  of  Meeting:  National  Institute  on 
Aging.  Gateway  Building,  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Purpose/Agenda:  To  evaluate  and  review  a 
program  project  grant  application. 

Contact  Person:  Dr.  Mary  Ann  Guadagno, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  Fundamental 
Ajspects  of  Mobility  in  Old  Adults 
(Teleconference). 

Date  of  Meeting:  October  31. 1997. 

Time  of  Meeting:  9:30  a.m.  to  adjournment. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building,  Room  2C212,  7201 
Wisconsin  \  venue.  Bethesda,  MD  20814. 

Purpose/Agenda:  To  review  a  program 
project  grant 

Contact  Person:  Dr.  William  Kachadorian, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892-9205, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  Institutional 
Training  Grants  for  the  Geriatric  Program  of 
NIA  (Teleconference). 

Dote  of  Meeting:  November  7, 1997. 

rime  of  Meeting:  1:00  to  4:00  p.m. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building.  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Purpose/Agenda:  To  review  five  grant 
applications  on  two  institutional  training 
grants,  two  K-type  awards,  and  a  conference 
grant  for  the  Geriatric  Program  of  NIA. 

Contact  Person:  Dr.  Arthur  D.  Schaerdel, 
Scientific  Review  Administrator,  Gateway 


Building,  Room  2C212.  National  Institute*  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  49&-9e66. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  Institutional 
Training  Grants  for  the  Neuroscience  and 
Neuropsychology  of  Aging  Program 
(Teleconference). 

Date  of  Meeting:  November  17, 1997. 

Time  of  Meeting:  12:00  noon  to  4:00  p.m. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building.  Room  2C212.  7201 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Purpose/ Agenda:  To  review  10  grant 
applications  on  institutional  training  and 
small  grants  for  Neuroscience  and 
Neuropsychology  of  Aging  Program. 

Contact  Person:  Dr.  Arthur  D.  Schaerdel, 
Scientific  Review  Administrators,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  Institutional 
Training  Grants  for  the  Biology  of  Aging, 
Program,  (Teleconference). 

Date  of  Meeting:  November  21, 1997. 

Time  of  Meeting:  1:00  to  4:00  p.m. 

Place  of  Meeting:  National  Institute  on 
Aging.  Gateway  Building,  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Purpose/ Agenda:  To  review  five  grant 
applications  on  institutional  training  and 
small  grants  for  the  Biology  of  Aging 
Program. 

Contact  Person:  Dr.  Arthur  D.  Schaerdel, 
Scientific  Review  Administration,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphajiis  Panel,  Immunobiology  of 
Aging  Program  Project  Application 
(Teleconference). 

Date  of  Meeting:  December  2, 1997. 

Time  of  Meeting:  l.-OO  p.m.  to  adjournment 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building,  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Purpose/Agenda:  To  review  a  revised 
program  project  grant  application. 

Contact  Person:  Dr.  Paul  Lenz,  Scientific 
Review  Administrator,  Gateway  Building. 
Room  2C212,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892-9205,  (301)  496- 
9666. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  Genetic 
Modification  of  Striated  Muscles  During 
Aging. 

Date  of  Meeting:  December  3, 1997. 

Time  of  Meeting:  1:00  p.m.  to  adjournment 

Place  of  Meeting:  University  of  Michigan. 
Aim  Arbor,  Michigan. 

Purpose/Agenda:  To  review  one  program 
project  grant. 

Contact  Person:  Dr.  James  Harwood, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892-9205. 
(301)  496-9666. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5.  U.SXl 
Applicants  and/or  proposals  and  the 
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discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research. 
National  Institutes  of  Health) 

Dated:  October  9. 1997. 
UVenie  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-27443  Filed  10-15-97;  8:45  am] 

■UMQ  OQOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haaltti 

Nationai  Institute  of  Qanaral  Medical 
Sciancas;  Notice  of  Cioaad  Masting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
advisory  committee  meeting  of  the 
Nation^  Institute  of  Medical  Sciences 
Special  Emphasis  Panel 

Cdmxnittoe  Name:  MBRS  SulKommittee. 

Dote:  November  13-14, 1997. 

Time:  8:30  a.m.-SKX)  p.m. 

pyace:  Natcher  Conference  Center, 
Conference  Room  C,  45  Cener  Drive. 
Bethesda,  MD  20892-6200. 

Contact  Person:  Bruce  K.  Wetzel,  Ph.D., 
Scientific  Review  Administrator,  NIGMS, 
OfBce  of  Scientific  Review,  45  Center  Drive, 
Room  2AS-19,  Bethesda,  MD  20892-6200. 

Purpose:  To  review  and  evaluate  program 
project  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  iiidividuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences:  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARC);  and 
93.375,  Minority  Biomedical  Research 
Support  (MBRSl.) 

Dated:  October  9. 1997. 
LaVamaY.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-27444  Filed  10-15-97;  8:45  am] 
aauNQ  oooe  4140-oi-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Haattti 

National  Instituta  of  Arthritis  and 
Musculoskaletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  NIAMS  SEP  Osteoarthritis 
Review. 

Date:  December  9-10, 1997. 

Time:  December  9-8:00  a.m.-SKX)  p.m.; 
December  10 — 8:00  a.m.-adjoumment 

Place:  Holiday  Iim  Chevy  Chasa.  5520 
Wisconsin  Avenue,  Bethesda,  Maryland 
20815. 

Contact  Person:  Tommy  L.  Broadwater, 
Ph.D.,  Scientific  Review  Administrator, 
Natcher  Building,  45  Center  Drive,  Rm 
5AS2SU,  Bethesda.  Maryland  20892-6500, 
Telephone:  301-594-4952. 

Purpose/Agenda:  To  evaluate  and  review 
resecirch  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
cleariy  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.846,  Project  Grants  in 
Arthritis,  Musculoskeletal  and  Skin  Diseases 
Research],  National  Institutes  of  Health. 
HHS) 

Dated:  October  10. 1997. 
UVene  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-27447  Filed  10-15-97;  8:45  am) 

BHJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltulas  of  Health 

National  Institute  of  Diabetes  and 
Digetttive  and  Kidney  Diseases;  Notica 
of  Closad  Masting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  ZDKl-GRBS-Jl  P. 
Date:  December  2-4, 1997. 


Time:  7:30  PM. 

Place:  Empire  Radisson  Hotel,  44  Wast 
63rd  Street.  New  York,  New  York  10023. 

Contact  Person:  FranQsco  O.  Calvo,  Ph.D., 
Chief  Special  Emphasis  Panel,  Review 
Branch.  DEA,  NIDDK.  Natcher  Building, 
Room  6as-37E,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-6600,  Phone: 
(301)  594-8897. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  on  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  October  10, 1997. 
UVerae  Y.  Stria«field. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-27449  Filed  10-15-97;  8:45  am] 
BHJJNQ  OOOK  414fr-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haaith 

Nationai  Instituta  on  Drug  Abuaa; 
Notice  of  Closad  Masting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Ehug  Abuse 
(NIDA)  Special  Emphasis  Panel 
Meeting. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel  (Molectilar,  Cellular  and 
Chemical  Neurobiology). 

Date:  October  24. 1997. 

Time:  11:00  a.m. 

Place:  Marriott  Hotel  of  New  Orleans.  555 
Cannal  Street,  New  Orleans,  LA  70130. 

Contact  Person:  Gamil  Debbas,  Ph.D., 
Scientific  Revi^  Administrator.  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishers  Lane, 
Room  10-22.  Telephone  (301)  443-2620. 

The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sees.  5S2l)(cK4) 
and  552b(c)(6),  Title  5,  U.S.C.  The 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  disclosure  of 
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which  would  conatitute  a  clearly 
unwarrantwl  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277.  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training:  93.279,  Drug  Abuse 
Research  Programs) 

Dated:  October  10. 1997. 
UV«M  Y.  Stringfield. 
Committee  Managtment  Officer,  NIH. 
(FR  Doc.  97-27450  FUed  10-15-47;  8:45  am) 

HLLM6  OOOC  414A-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  Extramural  Research;  Notice 
of  Meeting 

Pursuant  of  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  by  (5  U.S.C.  Appendix  2), 
notice  is  hereby  given  of  a  meeting  of 
the  Peer  Review  Oversight  Group 
(PROG)  on  November  3-4,  1997,  in  the 
Rockledge  n  Centre,  6701  Rockledge 
Drive,  Bethesda,  Maryland  20817.  The 
meeting  will  be  held  from  9:00  a.m.  to 
5:00  p.m.  on  November  3  and  from  1:00 
to  4:30  p.m.  on  November  4,  and  is  open 
to  the  public  with  the  exception  of  from 
3:00  to  5:00  p.m.  on  November  3.  This 
portion  of  the  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5.  U.S.C.  The  Group  will  be  discussing 
applications  or  proposals  that  could 
reveal  confidential  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Topics  for  discussion  in  the  open 
meeting  include  the  Report  of  the  NIH 
Working  Group  on  New  Investigators, 
the  review  of  clinical  research 
applications,  the  integration  of  review, 
and  the  NIH  rebuttal  process. 

The  meeting  agenda  and  roster  of 
committee  members  are  available  on  the 
World  Wide  Web  via  the  NIH  Home 
Page  (http://www.nih.gov .grants/)  or 
fix>m  Dr.  Peggy  McCardle,  Executive 
Secretary,  PROG,  Office  of  Extramural 
Research,  Office  of  the  Bureau,  National 
Institutes  of  Health,  Building  1,  Room 
150.  Bethesda.  Maryland  20892.  (301) 
402-2246.  Individuals  who  plan  to 
attend  the  meeting  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  Dr. 
McCardle  by  October  24, 1997. 


Dated:  October  9, 1997. 
LaVenie  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-27446  Filed  10-15-97;  8.45  am) 
BIUJNQ  COOC  414e-01-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  Health 

Center  for  Scientific  Review;  Notice  of 
Meeting  of  the  Dhrlsion  of  Research 
Grants  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Division  of  Research  Grants  Advisory 
Committee,  November  17-18. 1997. 
Building  31C,  Conference  Room  10, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  frtjm  8:30  on  November  17  to 
adjournment  on  November  18.  The 
meeting  will  include,  among  other 
topics,  a  discussion  of  some  recent 
experiences  and  experiments  in 
streamlining  the  peer  review  system. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Tne  Office  of  Committee 
Management,  Center  for  Scientific 
Review,  Rockledge  2  Building,  Suite   • 
3016,  National  Institutes  of  Health. 
Bethesda.  Maryland  20892-7778. 
telephone  (301)  435-1124.  will  furnish 
a  simunary  of  the  meeting  and  a  roster 
of  the  committee  members. 

Dr.  Samuel  Joseloff,  Executive 
Secretary  of  the  Committee.  Rockledge  2 
Btiilding,  Suite  3176,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892- 
7762.  phone  (301)  435-0691.  will 
provide  substantive  program 
information  upon  request 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  at  least 
two  weeks  in  advance  of  the  meeting. 

Dated:  October  10, 1997. 
LaVene  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-27448  Filed  10-15-97;  8:45  am] 

aUXINQ  CODE  4140-Ot-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-426a-N-41] 

Notice  of  Proposed  Information; 
Collection  for  Public  Comment 

AGBICY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 


action:  Notice. 


f:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  AcL  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  December  15, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Conunents  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451  7th 
Street,  SW,  Room  9116,  Washington,  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vance  Morris,  Director,  Single  Family 
Home  Mortgage  Insurance  Division, 
telephone  number  (202)  708-2700  (this 
is  not  a  toll  free  number)  for  copies  of 
the  proposed  forms  and  other  available 
documents. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuuacy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  notice  also  lists  the  following 
information: 

Tlff7e  of  Proposal:  Survey  of  Title  I 
Borrowers. 

OMB  Control  Number  2502-. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Department  has  received  numerous 
customer  complaints  about 
misrepresentations  by  Title  I  lenders 
and  substandard  work  by  contractors. 
The  survey  is  intended  to  identify 
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significant  program  abuses,  develop  a 
comprehensive  database  of  borrower 
concerns,  and  allow  follow-up  for 
complaint  resolution. 

Agency  forms,  if  applicable:  None. 

Members  of  affected  public: 
Borrowers  approved  for  Tide  I  Home 
Improvement  loans. 

Status  of  the  proposed  information 
collection:  Not  applicable. 

Estimate  of  public  burden:  The 
Department  estimates  the  number  of 
responses  at  10,000  annually.  The 
aggregate  reporting  burden  on 
respondents  is  calculated  at  833  hours. 

AadMirlty:  Section  236  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. 

Dated:  October  9, 1997. 
Nicolas  P.  Relsinas, 
Assistant  Secretary  fm- Housing-Federal 
Housing  Commissioner 
(FR  Doc.  97-27346  Filed  lO-lS-97;  8:45  am] 
MJJNQ  OOOC  4C1fr.«7-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-426S-N-4<q 

Notice  of  Proposed  Information 
Coilaction  for  Put>lic  Comment 

AOBICV:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  December  15, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development,  451  7th 
Street,  SW,  Room  9116,  Washington,  DC 
20410. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ken  Crandall,  telephone  number  (202) 
708-6396  (this  is  not  a  toll-fr«e  number) 
for  copies  for  the  proposed  forms  and 
other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwoii^ 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 


The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
afiiacting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Subterranean 
Termite  Soil  Treatment  Builder's 
Guarantee  New  Construction 
Subterranean  Termite  Soil  Treatment 
Record. 

OMB  Control  Number  2502-xxxx. 

Description  of  the  need  for  the 
information  and  proposed  use:  This* 
proposed  information  collection  is 
authorizes  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  to  insure  qualified 
financial  institutions  against  losses  for 
mortgage  de&ults.  Regulations  at  24 
CFR  200.145  discuss  procedures  and 
application  processing  for  FHA 
mortgage  insurance,  including 
regulatory  and  compliance  issues 
covering  property  eligibility.  HUD 
adopted  two  forms  from  the  National 
Pest  Control  Association,  Forms  NPCH- 
99a  and  NPCH-99b.  The  two  forms 
provide  new  home  purchasers  with  the 
builder's  guarantee  concerning  termite 
control  treatment  and  the  work 
performed  by  a  licensed  pest  control 
company. 

Form  numbers:  Forms  adapted  from 
National  Pest  Control  Association, 
Forms  NPCH-99a  and  HPCH-99b. 

Members  of  affected  public: 
Individual  builders  and  licensed 
inspectors  nationwide. 

An  estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  is  8,964,  the  niunber  of 
respondents  is  54.000,  frequency  of 
response  is  on  occasion,  and  the  hours 
of  response  is  166. 

Status  of  the  proposed  information 
collection:  ne#  collection. 

Aathorit3r:  Section  236  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  Chapter  35, 
as  amended. 


Dated:  Octt^wr  9, 1997. 
Nicolas  P.  Raliinas, 
Assistant  Secretaryfor  Housing-Federal 
Housing  Co^unissioner. 
[FR  Doc.  97-27347  Filed  10-15-97;  8:45  am) 

BRJJNQ  COM  4n0-01-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  NOl  FR-421S-N-0S1 

Submission  for  OMB  Ravlaw: 
Commsnt  nsqusat 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 


f:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB —  for. 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  November 
17, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposaL  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approved  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk* 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  MFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-2374.  This  is  not  a 
toll-&«e  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  MFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  forxeview,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
nimiber,  if  applicable;  (4)  the 
description  of  the  need  for  the  • 

information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequ^ntiy  information  submissioiis  mtUI 
be  required;  (8)  an  estimate  of  the  total 
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number  of  bours  needed  to  pre{lare  the 
information  submission  including 
number  of  the  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department 

Aathorttjr  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35.  at 
amended. 


Dated:  October  8, 1997. 

David  S.  Christy, 

Director.  Information  Retources,  Maitagement 
Policy  and  Management  Division. 

Notice  of  Subminion  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Historically  Black 
Colleges  and  Universities  Program. 

Office:  Community  Planning  and 
Development 

OMB  Approval  Number:  2506-0122. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
purpose  of  this  information  collection  is 
to  provide  grants  to  Historically  Black 
Colleges  and  Universities  to  help  them 


expand  their  role  and  efiectiveness  in 
addressing  conununity  development 
needs.  This  can  include  neighborhood 
revitalization  and  housing  and 
economic  development  in  their 
localities.  This  program  is  authorized 
under  Section  107(bH3)  of  the  Housing 
and  Community  Development  Act  of 
1974. 

Form  Number:  HUI>-441.1,  HUD- 
661.1,  HUD-40076HBCU,  and  SF-26gA. 

Respondents:  Not-For-Profit 
Institutions. 

Frequency  of  Submission: 
Recordkeeping,  On  Occasion  and 
Quarterly. 

Reporting  Burden: 


Numljer  o(  re- 
spondents 


Frequency  of 


Hoors  per 
response 


Burden 
Hourr 


Application 

Quarterly  Reports 
Recordtoeping  .... 


104 
107 
107 


1 

4 
4 


40 

10 

5 


4.160 
4.280 
2.f40 


Total  Estimate  Butden  Hours:  10,580. 

Status:  Reinstatement,  with  changes. 

Contact:  Dolores  Pruden,  HUD,  (202) 
708-1590  X2496;  Josejih  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

(FR  Doc.  97-27345  Filed  10-15-97;  8:45  ami 

SMXMO  COOS  4aiO-»t-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Poctet  No.  FR-4263-N-42] 

Submission  for  OMB  Review: 
P<wiiiiisiil  ReniissI 

MBtcr:  Office  of  Administration,  HUD. 
ACnON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  November 
17, 1997. 


I:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building.  Washington.  DC  20503. 


FOR  FURTHER  MRWMATKWI  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
reqtiired  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
niunber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequentiy  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
niunber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  names  and  telephone 
nimibers  of  an  agency  official  famjHyr 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 


Aattortty:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1095,  44  US.C.  35,  u 
amended. 

Dated:  October  8. 1997. 

David  S.  Crtoty, 

Director,  Infonnation  Resources,  Management 
Policy  and  Management  Division. 

Notice  of  Sttfamiasion  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Collection  and 
Analysis  of  I^ta  on  the  Housing 
Conditions  of  Migrant  and  Seasonal 
Farmworkers. 

Office:  Policy  Development  and 
Research. 

OMB  Approval  Number:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Housing  Assistance  Council  will  collect 
data  on  the  housing  conditions  of 
migrant  and  seasonal  Carmworkers  in 
the  East  Coast  migrant  stream  in  order 
to  document  the  types  of  units 
occupied,  the  quality  of  the  housing,  the 
cost  of  the  formworlier's  housing,  and  to 
rate  the  overcrowding  conditions.  This 
data  will  help  HUD  to  better  target  its 
resources  to  areas  to  support  die 
improvement  of  the  farmworkers 
housing  and  health  conditions. 

Form  Number  None. 

Hesponcfents:  Individuals  or   " 
Housholds. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 
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Number  of       ^      Frequency  ol     ^        Hours  per 
reapuHients                response                   response 

BuRtan 
Hours 

Survey 

„ 3.000                            1                              2S 

750 

Total  Estimated  Burden  Hours:  750. 

Status:  New. 

Contort;  Ndeye  Jackson,  HUD.  (202) 
708-5537  xl05;  Joseph  F.  Lackey.  Jr., 
OMB.  (202)  395-7316. 

Dated:  October  8, 1997. 

(FR  Doc.  97-27348  Filed  10-15-«7:  8:45  am) 
■UJNO  OOOe  4S10-S1-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-01O-O7-1O2O-OOI 

New  Mexico  Resoivce  Advleory 
Council  Meeting 

AOENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  coimcil  meeting. 


In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C 
Appendix  1,  The  Department  of  the 
Interior.  Bureau  of  Land  Management 
(BLM).  announces  a  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  The  meeting  will  be  held  on 
November  20  and  21, 1997  at  the 
Amberley  Suites  Hotel.  7620  Pan 
America  Freeway.  Albuquerque.  NM 
87109. 

This  is  a  traqsitional  meeting  for 
newly  appointed  RAC  members.  The 
agenda  for  the  RAC  meeting  will 
include  agreement  on  the  meeting 
agenda,  any  RAC  comments  on  the  draft 
summary  minutes  of  the  last  RAC 
meeting  of  June  25-26, 1997  in 
"Mescalero,  NM.,  briefing  on  the  status  of 
the  NEPA  process  for  the  RAC 
Standards  for  Rangeland  Health  and 
Guidelines  for  Livestock  Grazing, 
review  and  discussion  of  the  June  26, 
1997  New  Mexico  RAC  Off  Highway 
Vehicle  recommendations,  a  BLM 
Weeds  Program  presentation  and 
discussions  about  topics  for  future  RAC 
meetings. 

The  meeting  will  begin  on  November 
20,  1997  at  9  a.m.  The  meeting  is  open 
to  the  public.  The  time  for  the  public  to 
address  the  RAC  is  on  the  Thursday. 
November  20, 1997,  from  3  p.m.  to  5 
p.m.  The  RAC  may  reduce  or  extend  the 
end  time  of  5  p.m.  depending  on  the 
niuiber  of  people  wishing  to  address 
the  RAC.  The  length  of  time  available 
for  each  person  to  address  the  RAC  will 


be  established  at  the  start  of  the  public 
comment  period  and  will  depend  on 
how  many  people  there  are  that  wish  to 
address  the  RAC.  At  the  completion  of 
the  public  comments  the  RAC  may 
continue  disctission  on  its  Agenda 
items.  The  meeting  on  November  21, 
1997,  will  be  from  8  a.m.  to  4  p.m.  Tlie 
end  time  of  4  p.m.  for  the  meeting  may 
be  changed  depending  on  the  work 
remaining  for  the  RAC. 
FOR  FURTHER  MRMMATION  CONTACT: 
Bob  Armstrong.  New  Mexico  State 
Office,  Planning  and  Policy  Team, 
Bureau  of  Land  Management,  1474 
Rodeo  Road,  PO  Box  27115,  Santa  Fe, 
New  Mexico  87502-0115,  telephone 
(505) 438-7436. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resoiuce  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  plaiming  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Council's 
responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 

Dated:  October  9, 1997. 
Gilbert  J.  Locaro, 

Associate  State  Director. 

[FR  Doc.  97-27352  Filed  10-15-97;  8:45  am] 

BILUNG  COOE  4310-n-a 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Extend  Existing 
Concession  Contracts  and  Permits 

summary:  Pursuant  to  the  Act  of  October 
9, 1965  (79  Stat  969;  16  U.S.C.  20  et 
seq.),  notice  is  hereby  given  that  the 
National  Park  Service  intends  to  extend 
the  following  concession  contracts  and 
permits.  These  extensions  are  necessary 
to  allow  the  continuation  of  public 
services  during  the  completion  of  the 
planning  for  the  parks.  The  current 
concessioners  have  performed  their 
obligations  to  the  satisfaction  of  the 
Secretary  and  retain  their  rights  of 
preference  under  this  administrative 
action  of  extending  the  existing 
contracts  and  permits. 

The  following  concession  contracts 
and  permits  will  be  extended  for  a 


period  of  one  year  through  December 
31, 1998:  Jackson  Hole  Ski  Corporation, 
LP-GRTE-024-90;  Rendezvous  Ski 
Tours,  LP-GRTE025-90;  Triangle  X 
Ranch,  CC-GRTE004— 78;  Triuigle  X 
Ranch,  GRTE051-91;  The  National 
Outdoor  Leadership  School,  LP- 
GRTE047-90;  Spring  Creek  Ranch,  LP- 
GRTE032-90;  Greater  Yellowstone 
Expeditions,  LP-GRTE044-91; 
Samaritan  Health  System,  CP- 
GLCA021-94;  Silver  Peaks  Enterprises. 
Inc..  CP-ROMO004-94. 

The  following  concession  contracts 
and  permits  will  be  extended  for  a 
period  of  two  years  through  DecemEcr 
31. 1999:  Wilderness  River  Adventures, 
Inc.,  OC-GLCAOOl-93;  Edward 
Desrosier  DBA  Sun  Tours,  CP- 
GLACOlO-94;  Horseshoe  Bend  Marina, 
CP-BICAD03-94;  Rim  House,  CP- 
BLCAOOl-94;  Lucon  Corporation,  CP- 
BICA007-94. 

The  following  concession  contracts 
and  permits  will  be  extended  for  a 
period  of  three  years  through  December 
31,  2000:  Verkamps,  Inc.,  CC- 
GRCA005-88;  Grand  Canyon  Trail 
Rides,  hic.  CC-GRCA004-88. 
SUPPLEMENTARY  INFORMATION:  These 
concession  contracts  and  permits  will 
expire  on  or  before  December  31, 1997, 
unless  extended.  The  National  Park 
Service  will  not  renew  these  contracts 
and  permits  for  an  extended  period 
until  planning  can  be  conducted  to 
determine  the  future  direction  for 
concession  services  at  these  parks.  The 
necessary  plaiming  processes  are 
expected  to  begin  shortly  and  will  affect 
the  futtire  of  these  concessions.  The 
plaiming  processes  are  expected  to  take 
one,  two,  or  three  years  to  complete. 
Until  the  plaiming  processes  are 
completed,  it  will  not  be  in  the  best 
interest  of  the  National  Park  Service  to 
enter  into  long  term  concession 
contracts  and  permits.  For  these 
reasons,  it  is  the  intention  of  the 
National  Park  Service  to  extend  the 
current  contracts  and  permits  for  a 
period  of  one,  two,  or  three  years 
beginning  on  or  before  January  1, 1998. 

Information  about  this  notice  can  be 
sought  from:  Chief,  Concessions 
Management,  Intennountain  Region, 
Attention:  Judy  Jennings,  Natio^  Park 
Service,  12795  West  Alameda  Parkway, 
P.O.  Box  25287,  Denver,  Colorado 
80225-0287,  e-mail 
nnso'k:oncession8®np8.gov,  or  call: 
(303) 969-2661. 
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Dated:  October  2. 1997. 
Jokii  E.  Crowley, 

Acting  Director.  Intemtountain  Region. 
(FR  Doc.  97-27407  Filed  lO-lS-97;  8:45  un] 
■UMG  COOe  431«-7»^ 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Record  of  Decision;  Rnal  Qenerai 
Management  Plan/Environmental 
Impact  Statement;  Nez  Perce  National 
Historical  Park,  Idaho,  Montana, 
Oragon,  Washington,  and  Big  Hole 
NMIonal  BattlafieM,  Montana 

action:  Notice  of  approval  of  Record  of 
Decision. 

SUlilMY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  and  the 
regulations  promulgated  by  the  Council 
on  Environmental  Quality  (40  CFR 
1505.2),  the  Department  of  the  Interior, 
National  Park  Service,  has  prepared  a 
Record  of  Decision  on  the  Final  General 
Management  Flan/Environmental 
Impact  Statement  for  Nez  Perce  National 
Historical  Park  in  Idaho,  Montana. 
Oregon,  and  Washington,  and  Big  Hole 
National  Battlefield  in  Montana. 

IMTE:  The  Record  of  Decision  was 
recommended  Uy  the  Superintendent  of 
Nez  Perce  National  Historical  Peri:, 
concurred  by  the  Deputy  Regional 
Director,  Pacific  West  Region,  and 
approved  by  the  Regional  Director, 
Pacific  West  Region,  on  September  23, 
1997. 

ADDRESS:  Inquiries  regarding  the  Record 
of  Decision  or  the  Environmental  Impact 
Statement  should  be  submitted  to  the 
Superintendent,  Nez  Perce  National 
Historical  Park,  P.O.  Box  93,  Spaulding, 
ID  S3551;  telephone:  (208)  843-2261. 

SUP(>LBI»fTARY  MFORMATION:  The  text  of 
the  Record  of  Decision  follow. 

The  Department  of  the  Interior. 
National  Park  Service,  has  prepared  this 
Record  of  Decision  on  the  Final 
Environmental  Impact  Statement  (EIS) 
for  the  General  Management  Plan  for 
Nez  Perce  National  Historical  Park. 
Idaho,  Montana.  Oregon,  and 
Washington  and  Big  Hole  National 
Battlefield,  Montana.  This  Record  of 
Decision  is  a  statement  of  the  decision 
made,  the  background  of  the  project, 
other  alternatives  considered,  public 
involvement  in  the  decision  making 
process,  the  basis  for  the  decision,  the 
environmentally  preferable  alternative, 
and  measures  to  minimize 
environmental  harm. 


The  Decision  (Selected  Action) 

The  National  Park  Service  will 
implement  the  actions  common  to  all 
sites  and  all  alternatives  along  with  the 
proposed  actions  and  final  boundaries 
for  individual  sites  within  the  park. 
Some  actions  remain  consistent  with 
those  presented  in  the  Draft 
Environmental  Impact.  Others  were 
modified  in  the  Final  Eovironmental 
Impact  Statement  to  respond  to  public 
comments  and  concerns.  Implementing 
actions  are  synonymous  with 
Alternative  1  for  6  sites.  Alternative  2 
for  25  sites,  and  Alternative  3  for  7  sites. 

Many  overall-actions  would  be 
designed  to  unify  the  various  individual 
park  sites.  Nez  Perce  life  ways  would  be 
respected.  Plans  would  be  developed  to 
manage  resources  and  vegetation, 
eliminate  exotic  and  noxious  plants, 
and  reintroduce  native  species.  The 
park  would  continue  to  work  with  local 
governments  on  issues  that  could  affect 
park  resources.  Nez  Perce  people  would 
be  encouraged  to  participate  in 
decisions  about  park  planning, 
management,  and  operation.  The 
ciurent  overall  general  park 
management  approach  would  be 
retained  with  the  appropriate  additions 
and  changes  of  selected,  specific 
management  techniques.  Incremental 
steps  would  be  taken  to  improve  visitor 
services  and  operations.  More 
cooperative  agreements  and  other 
partnership  mechanisms  would  be 
developed  as  needed  to  protect 
resources,  and  improve  interpretation. 
Some  £acilities  would  be  rehabilitated  or 
expanded,  modest  developments  would 
be  added  at  some  sites  to  meet 
requirements,  and  some  historic 
structures  woold  be  adaptively  used. 

Beckgnnmd  of  the  Prefect 

The  need  to  prepare  the  General 
Management  Plan/Environmental 
Impact  Statement  resulted  from  the 
addition  of  14  sites  to  the  park  in  1992 
and  because  several  important  new 
issues  needed  resolution  and  revised 
direction  and  renewed  focxis  was 
necessary. 

Otlwr  AheraatiTee  Considered 

At  each  site,  two  other  alternatives  to 
the  selected  action  were  considered. 
The  alternative  that  became  the  selected 
action  varied  from  site  to  site.  At  each 
site.  Alternative  1  was  the  No  Action 
alternative.  Under  this  alternative  the 
accomplishment  of  many  of  the  park's 
goals  and  objectives  would  continue  to 
hinge  on  partnership  through  various 
types  of  formal  and  informal 
agreements,  and  viewsheds  and  ciiltural 
resources  would  continue  to  be 


protected  through  cooperative 
agreements,  memorandiims  of 
understanding,  scenic  easements,  or 
purchase  on  a  willing-seller  basis.  While 
some  individual  sites  are  already 
adequately  protected,  under  the  No 
Action  Alternative  adverse  impacts  to 
cultural  resources  would  potentially 
occur  at  other  sites  because  this 
alternative  provides  the  least  additional 
protection  of  resources  compared  to  the 
other  alternatives.  At  most  sites,  few  or 
no  impacts  to  natural  resources  would 
occur.  Interpretive  information  for 
visitors  would  be  improved  at  most 
sites.  The  visitor  experience  would  be 
enhanced  because  the  interconnection 
of  the  various  park  sites  would  be  made 
clear. 

Under  Alternative  2,  the  general 
management  direction  of  the  park 
would  be  retained  unchanged.  But, 
appropriate  management  techniques, 
based  on  individual  circumstances 
would  be  applied.  Incremental  steps 
would  be  taken  to  fulfill  requirements 
and  standards  for  land  and  resource 
protection,  visitor  services,  and 
operations.  More  cooperative 
agreements  and  other  partnership 
mechanisms  would  be  developed  as 
needed  to  protect  and  interpret 
resources.  Studies  would  be  conducted 
to  amplify  and  correct  the  interpretive 
story  and  to  identify  and  protect  natural 
and  c\iltiual  resources.  The  existing 
facilities  would  be  rehabilitated  or 
expanded,  and  modest  developments 
virould  be  added  at  some  sites  to  meet 
operational  and  visitor  use 
requirements.  Some  new  visitor 
fiadlities  would  be  built  and  others 
rehabilitated,  and  several  overlooks  and 
pullouts  would  be  constructed  or 
relocated.  Some  historic  structures 
would  be  adaptively  used.  These  actions 
would  be  accomplished  in  partnership 
with  other  agencies  and  organizations. 

Under  Alternative  3,  more  facility 
development  and  a  greater  capital 
investment  to  develop  new  visitor 
bcilities  and  the  operational  costs 
associated  with  added  personnel  for 
certain  locations  would  occur.  At  a  few 
sites  visitation  would  increase  more, 
and  in  a  few  cases  interpretation  would 
be  improved  through  the  addition  of 
more  park  personnel  or  their  presence 
for  more  months  each  year.  There  would 
be  more  capital  improvement 
expenditures  for  the  construction  of 
new  interpretive  facilities,  the 
enhancement  of  existing  interpretive 
facilities,  and  the  rehabilitation  of 
several  historic  buildings. 

Basis  for  Decision 

After  careful  evaluation  of  public 
comments  throughout  the  planning 
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process,  including  comments  on  the 
Draft  and  Final  GMP/EIS,  the  selected 
action  best  accomplishes  the  legislated 
purpose  of  the  park  and  batdefield.  This 
includes  facilitating  the  protection  and 
interpretation  of  sites  in  Idaho,  Oregon, 
Washington,  and  Montana  that  have 
exceptional  value  in  commemorating  a 
portion  of  the  history  of  the  United 
States  and  that  balances  the  statutory 
mission  of  the  National  Park  Service  to 
provide  long-tBrin  protection  of  the 
units'  resources  and  significance  while 
allowing  for  appropriate  levels  of  visitor 
use  and  appropriate  means  of  visitor 
enjoyment.  The  selected  action  also  best 
accomplishes  identified  management 
goals  and  desired  future  conditions, 
with  the  fewest  environmental  impacts. 

Environmentally  Preferable  Alternative 

The  alternative  which  causes  the  least 
damage  to  tha  cultural  and  biological 
environment,  and  that  best  protects, 
preserves,  and  enhances  resources  is 
Alternative  2. 

Measures  To  Minimize  Environmental 
Harm 

All  practicable  measures  to  avoid  or 
minimize  environmental  impacts  that 
could  result  from  implementation  of  the 
selected  action  have  been  identified  and 
incorporated  into  the  selected  action. 
Implementation  of  the  selected  action 
would  avoid  any  adverse  impacts  on 
wetiands  and  any  endangered  or 
threatened  species  or  that  would  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat  of  such 
species.  Protection  of'viewsheds  and 
cultural  resources  not  currenUy  owned 
by  the  National  Park  Service  would  be 
done  through  cooperative  agreements, 
memorandums  of  understanding,  scenic 
easements,  or  purchase  on  a  willing- 
seller  basis. 

Public  Involvement 

Public  comment  has  been  requested, 
considered,  and  incorporated 
throughout  this  planning  process  in 
numerous  ways.  The  National  Park 
Service  held  21  public  scoping  meetings 
in  Idaho,'Washington,  Oregon,  and 
Montana  in  January  and  February  1995. 
A  newsletter  was  mailed  to 
approximately  1,600  addresses 
announcing  these  meetings  and  that 
presented  the  purpose,  significance,  and 
interpretive  themes  for  the  park.  A 
second  newsletter  presenting  the 
desired  future  for  the  park  was  - 
distributed.  A  50-page  Alternatives 
Newsbook  was  distributed  in  April 
1996.  Informal  meetings  on  the 
alternatives  were  also  held.  In  July  1996, 
postcards  indicating  which  alternative 
was  selected  for  the  proposed  action 


park-wide  and  for  each  individual  site 
were  distributed.  Workshops  were  held 
in  16  communities  near  park  sites,  on 
the  draft  EIS.  Consultation  was  also 
completed  with  the  U.S.  Fish  and 
Wildlife  Service,  the  U.S.  Army  Corps  of 
Engineers,  the  U.S.  Forest  Service,  the 
Advisory  Council  on  Historic 
Preservation,  the  Oregon,  Montana. 
Idaho  and  Washington  State  Historic 
Preservation  Offices,  Native  American 
tribes,  state  and  local  governments  and 
organizations. 

Dated:  October  2, 1997. 
Rory  D.  Wesdwrg. 

Superintendent,  Columbia  Cascades  Support 
Office.  Pacific  West  Region. 
[FR  Doc.  97-27408  Filed  10-15-97;  8:45  am) 
BHUNQ  COOE  4310-^D-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Acadia  National  Parte,  Bar  Hart>or, 
Maine;  Acadia  National  Park  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App.  1,  Sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday,  October 
27, 1997. 

The  Commission  was  established 
pursuant  to  Pub.  L.  99-420,  sec.  103. 
The  purpose  of  the  commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  in  the  Chart 
Room,  Youth  Center  Bldg.,  U.S.  Navy 
Base,  Winter  Harbor,  Maine,  at  1  p.m.  to 
consider  the  following  agenda: 

1.  Review  and  approval  of  minutes 
from  the  meeting  held  July  28, 1997. 

2.  Tour  of  Schoodic  Peninsula. 

3.  Land  Conservation  Committee 
report. 

4.  U.S.  Naval  Security  Group  Activity 
current  mission  and  futtire  projections. 

5.  Old  business. 

6.  Superintendent's  report 

7.  Public  comments. 

8.  Proposed  agenda  and  date  of  next 
Commission  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Su]>erintendent 
at  least  seven  days  prior  to  the  meeting. 


Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park. 
P.O.  Box  177,  Bar  Harbor,  Maine  04609, 
tel:  (207)  288-3338. 

Dated:  October  3, 1997. 
Paul  F.  Hantel, 

Superintendent,  Acadia  National  PaHc. 
[FR  Doc.  97-27406  Filed  10-15-97;  8:45  am] 

BIUJNO  CODE  431»-TC-^ 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Manzanar  National  Historic  Site 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Manzanar 
National  Historic  Site  Advisory 
Commission  will  be  held  at  1  p.m.  on 
Saturday.  October  25, 1997,  at  the  Inyo 
County  Administrative  Center,  Board  of 
Supervisors'  Chambers,  224  N.  Edwards 
Street  (U.S.  Highway  395), 
Independence,  California,  to  hear 
presentations  on  issues  related  to  the 
planning,  development,  and 
management  of  Manzanar  National 
Historic  Site. 

The  Advisory  Commission  was 
established  by  Pub.  L.  102-248,  to  meet 
and  consult  with  the  Secretary  of  the 
Interior  or  his  designee,  with  respect  to 
the  development,  management,  and 
interpretation  of  the  site,  including  the 
preparation  of  a  general  management 
plan  for  the  Manzanar  National  Historic 
Site.  Members  of  the  Commission  are  as 
follows: 

Ms.  Sue  Kunitomi  Embrey,  Chairperson 
Mr.  William  Michael,  Vice  Chairperson 
Mr.  Keitii  Bright 
Ms.  Martha  Davis 
Mr.  Ronald  Izumita 
Mr.  Gann  Matsuda 
Mr.  Vernon  Miller 
Mr.  Mas  Okui 
Mr.  Glenn  Singley 
Mr.  Richard  Stewart 

The  main  agenda  items  at  this 
meeting  of  the  Commission  will  include 
the  following: 

(1)  Status  report  on  the  development 
of  Manzanar  National  Historic  Site  by 
Superintendent  Ross  R.  Hopkins. 

(2)  General  discussion  of 
miscellaneous  matters  pertaining  to 
future  Commission  activities  and 
Manzanar  National  Historic  Site 
development  issues. 

(3)  Public  comment  period. 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
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public  after  approval  of  the  full 
CommissioD.  A  transcript  will  be 
available  after  November  30,  1997.  For 
a  copy  of  the  minutes,  contact  the 
Superintendent,  Manzanar  National 
Historic  Site,  P.O.  Box  426, 
Independence,  California  93526. 

Dated:  September  25, 1997. 
Row  it  Hopkim. 

Superintendent.  Manzanar  National  Historic 

Site. 

[FR  Doc.  97-27409  Filed  10-15-97;  «:45  am] 

BUJNOCOOC  4aiO-7»-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvio* 

Mississippi  Rivar  Coordinating 
Commisaion  Maating 

AQENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Mississippi 
River  Coordinating  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463). 

MEET1NQ  DATE,  TIME,  AND  ADDRESS: 
Wednesday,  November  5, 1997;  6:30 
p.m.  to  9:00  p.m.;  Council  Chambers, 
Metropolitan  Council.  230  East  Fifth 
Street.  SL  Paul.  Minnesota. 

An  agenda  for  the  meeting  will  be 
available  by  October  17, 1997.  Contact 
the  Superintendent  of  the  Mississippi 
National  River  and  Recreation  Area 
(MNRRA)  at  the  address  Usted  below. 
Public  statements  about  matters  related 
to  the  MNRRA  will  be  accepted  at  this 


FOR  FURTHER  MFORMATION  CONTACT: 
Superintendent  JoAnn  Kyral, 
Mississippi  National  River  and 
Recreation  Area,  175  East  Fifth  Street, 
Suite  418,  St.  Paul.  Minnesota  55101 
(612-290-<4160). 

SUPPLEMENTARY  INFORMATION:  The 

Mississippi  River  Coordinating 
Commission  was  established  by  Public 
Law  100-696,  dated  November  18. 1988. 

Dated:  October  2. 1997. 
Alan  M.  Hutchingi, 

Acting  Regional  Director.  Midwest  Reffon. 
(FR  Doc.  97-27410  Filed  10-15-97;  8:45  am) 

MUMQ  CODE  431»-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surfaca  Mining  Raciamation 
and  Enf  orcamant 

Raquast  for  Datarmination  of  Valid 
Existing  Rights  Within  tha 
Monongahala  National  Forest 

agency:  OfBce  of  Surface  Mhiing 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  of  request  for 
determination  of  valid  existing  rights 
and  invitation  for  interested  persons  to 
participate. 

SUMMARY:  The  Ofgce  of  Sur&ce  Mining 
Reclamation  and  Enforcement  (OSM) 
has  been  ordered  by  the  United  States 
District  Court  for  the  Northern  District 
of  West  Virginia  to  determine  whether 
Walter  D.  Helmick  has  valid  existing 
rights  (VER)  to  sur&ce  mine  coal  on 
Federal  lands  within  the  Monongahela 
National  Forest  in  Pocahontas  County, 
West  Virginia.  Mr.  Helmick  is  successor 
in  interest  to  Ernest  J.  Van  Gilder,  who 
previously  submitted  a  VER  request  in 
connection  with  the  same  property.  By 
this  notice.  OSM  is  inviting  interested 
persons  to  participate  in  the  proceeding 
and  to  submit  relevant  factual  material 
on  the  matter.  OSM  intends  to  develop 
a  complete  administrative  record  and 
will  render  a  final  agency  decision  on 
whether  Mr.  Helmick  has  VER. 
DATES:  OSM  will  accept  written 
materials  on  this  request  for  a  VER 
determination  until  5  p.m.  local  time  on 
October  31, 1997.  ^ 

ADDRESSES:  Hand  deliver  or  mail 
written  materials  to:  Peter  R.  Michael, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Appalachian  Regional 
Coordinating  Center,  room  218.  Three 
Parkway  Center,  Pittsburgh,  PA  15200. 

Documents  contained  in  the 
Administrative  Record  are  available  for 
public  review  at  the  locations  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Appdachian 
Regional  Coordinating  Center,  Room 
218,  Three  Parkway  Center. 
Pittsburgh,  PA  15200.  Telephone: 
(412)  937-2867. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Charleston  Field 
Office,  1027  Virginia  Street  E, 
Charleston,  WV  25301 ,  Telephone:     ^ 
(304) 347-7158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  R.  Michael.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Appalachian  Regional  Coordinating 
Center,  Room  218,  Three  Parkway 


Center.  Pittsburgh.  PA  15200. 
Telephone:  (412)  937-2867. 

SUPPLEMENTARY  INFORMATION:  Section 
522(e)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  prohibits 
surface  coal  mining  operations  on 
certain  lands  unless  a  person  has  VER 
to  conduct  such  operations  or  unless  the 
operation  was  in  existence  on  August  3. 
1977.  Section  522(e)(2)  applies  the 
prohibition  to  Federal  lands  within  the 
boundaries  of  any  national  forest  imless 
the  Secretary  of  the  Interior  finds  that 
there  are  no  significant  recreational, 
timbe  \  economic,  or  other  values  that 
may  be  incompatible  with  surface  coal 
mining  operations  and  the  surface 
operations  and  impacts  are  incident  to 
an  underground  coal  mine. 

Under  section  523  of  the  Act  and  30 
CFR  740.11,  the  approved  State  program 
(including  the  State  definition  of  VER) 
applies  to  all  Federal  lands  within 
States  with  approved  regulatory 
programs.  However,  under  30  CFR 
745.13.  the  Secretary  has  exclusive 
authority  to  determine  VER  for  sur&oe 
coal  mining  and  reclamation  operations 
on  Federal  lands  within  the  boundaries 
of  the  areas  specified  in  paragraphs 
(e)(1)  and  (e)(2)  of  section  522  of  the 
Act  OSM  reaffirmed  these  basic 
principles  in  the  preamble  to  the 
suspension  notice  concerning  VER 
published  on  November  20. 1986  (51  FR 
41954). 

The  term  VER  is  defined  in 
Subsection  2.130  of  the  West  Virginia 
Sur&ce  Mining  Reclamation 
Regulations.  Subsection  2.130  provides 
that  VER  exists,  except  for  haul  roads, 
in  each  case  in  which  a  person 
demonstrates  that  the  limitation 
provided  for  in  Section  22-3-22(d)  of 
the  West  Virginia  Sur&ce  Coal  Mining 
and  Reclamation  Act  would  result  in  the 
unconstitutional  taking  of  that  person's 
rights. 

In  1994,  Walter  D.  Hebnick  re- 
acquired fit3m  Ernest  J.  Van  Gilder 
certain  mineral  rights  beneath  Federal 
lands  within  the  Monongahela  National 
Forest  in  the  Little  Levels  District  of 
Pocahontas  County,  West  Virginia.  Mr. 
Van  Gilder  had  purchased  the  mineral 
rights  from  Mr.  Helmick  in  1990  and 
later  requested  a  VER  determination 
from  OSM  for  his  planned  surface 
mining  operation  on  the  property  in 
question.  Mr.  Helmick's  current  VER 
request  incorporates  as  part  of  the 
administrative  record  all  supporting 
documents  and  public  comments 
received  by  OSM  in  response  to  the 
request  of  Mr.  Van  Gilder  and  previous 
interested  parties. 

Mr.  Helmick  alleges  that  he  owns 
mineral  rights  on  two  adjacent  tracts  of 
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land,  the  surface  of  which  is  owned  by 
the  United  States  of  America  and 
managed  by  the  United  States  Forest 
Service.  Tract  574  contains  1,045.3  acres 
and  is  situated  seven  miles  west  of 
Hillsboro,  West  Virginia  on  the  waters 
of  Hills  Creek  and  the  waters  of  Robins 
Run.  a  tributary  of  Spring  Creek.  The 
second  tract,  known  as  the 
Killingsworth  Tract,  contains  179  acres 
and  is  situated  on  the  headwaters  of 
Spruce  Run.  a  tributary  of  the 
Greenbrier  River.  Both  properties  are 
located  on  Briery  Knob.  They  each  were 
mined  during  the  1940's  by  sur£ace 
mining  methods.  A  face-up  area  for  an 
underground  coal  mine  under  permit  by 
the  West  Virginia  Department  of  Energy 
is  located  on  Tract  574. 

In  order  to  establish  that  the  requester 
has  VER  for  siu^ce  coal  mining  on  the 
properties  in  question,  OSM  must  first 
determine  that  the  requester  has 
demonstrated  all  necessary  rights  to 
surface  mine  the  coal.  On  November  17, 
1989,  the  U.S.  Department  of 
Agriculti^e  (USDA)  Forest  Service 
advised  OSM  of  the  USDA  Office  of 
General  Counsel's  opinion  that  "*  *   * 
the  owners  did  not  reserve  the  right  to 
remove  the  coal  by  surface  mining  when 
these  lands  were  acquired  by  the  United 
States."  This  opinion  was  reaffirmed  on 
February  6, 1991,  subsequent  to  Mr.  Van 
Gilder's  acquisition  of  the  coal  and  his 
VER  determination  request.  On  April 
23. 1991.  OSM  informed  Mr.  Van  Gilder 
that  the  agency  could  not  consider  his 
request  to  be  administratively  complete 
in  light  of  "•  *  *  the  unresolved 
difference  of  opinion  concerning  the 
native  of  the  property  rights  you 
possess." 

In  December,  1995,  Mr.  Helmick  filed 
an  action  in  the  United  States  District 
Court  for  the  Northern  District  of  West 
Virginia,  claiming  that  his  mineral 
interests  had  been  taken  without  just 
compensation  when  the  Forest  Service 
determined  that  Mr.  Van  Gilder's 
interest  in  the  tract  did  not  include  the 
right  to  conduct  surface  mining. 
Helmick  v.  Uruted  States.  No.  95-0115 
(N.D.  W.Va!)  After  the  Government  filed 
a  motion  to  dismiss  for  failure  to  state 
a  claim  on  February  15. 1996.  Mr. 
Helmick  amended  his  complaint  by 
adding  the  Department  of  the  Interior  as 
a  party,  by  eliminating  his  claim  of  a 
taidng  luider  the  Tucker  Act,  and  by 
substituting  three  new  counts  seeking  to 
review  "agency  action"  under  the  APA. 
On  September  8.j19Q7,  the  court  in 
Helmick  ordered  die  Secretary  of  the 
Interior  to  render  a  final  VER 
determination  by  December  6, 1997. 

In  order  to  comply  with  the  Court's 
order,  and  because  of  the  time  that  has 
passed  since  OSM's  last  administrative 


action  in  this  matter,  OSM  believes  it  is 
appropriate  to  reopen  the  administrative 
record  to  allow  all  interested  persons  to 
provide  any  additional  facttial 
information  as  to  whether  the  requester 
has  the  property  right  to  mine  by  the 
proposed  method,  and  as  to  whether  the 
requester  has  VER  under  the  applicable 
standards.  If  OSM  determines  that 
Walter  D.  Helmick  has  VER,  he  may 
apply  to  the  West  Virginia  Department 
of  Energy  for  a  permit  authorizing  the 
siuface  and  auger  mining  of  coal  on  the 
two  tracts  in  question.  If  it  is 
determined  that  Mr.  Helmick  does  not 
have  VER.  no  surface  or  auger  mining 
will  be  permitted. 

Dated:  October  9. 1997. 
Alkn  0.  lOein. 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 
(FR  Doc.  97-27349  Filed  10-15-97;  8:45  am] 

BILUNQ  COOe  4310-06-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  731-TA-758  (FInaQ] 
Collatad  Roofing  Nails  From  Korea 

agency:  United  States  International 
Trade  Commission.  Commerce. 
ACTION:  Termination  of  investigation. 

SUMMARY:  On  October  1,  1997.  the 
Department  of  Commerce  published 
notice  in  the  Federal  Register  of  a 
negative  final  determination  of  sales  at 
less  than  fair  value  in  coimection  with 
the  subject  investigation  (62  FR  51420). 
Accordingly,  pursuant  to  section 
207.40(a)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR 
207.40(a)),  the  antidumping 
investigation  concerning  collated 
roofing  nails  from  Korea  (investigation 
No.  731-TA-758  (Final))  is  terminated. 
EFFECTIVE  DATE:  October  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Peitens  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.uBitc.gov  or  ftp7/ftp.usitc.gov). 


AUTHORITY:  This  investigation  is  being 
terminated  under  authority  of  title  VH  of  tite 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  201.10  of  the 
Commission's  rules  (19  CFR  $  201.10). 

By  order  of  the  Conunission. 

Issued;  October  9, 1997. 
Doona  R.  Koehake, 
Secretary. 

(FR  Doc.  97-27490  FUed  10-15-97;  8:45  am] 
aauNQ  cooe  7UD-01-P 


INTERNATIONAL  TRADE 
COMMISSION 

[InvestigaUon  Na  332-386] 

Qanaral  AgraanMnt  on  Trade  In 
Sarvicas:  Examination  of  tha 
Schadulaa  of  Commitments  Submtttad 
by  Trading  Partnaro  of  Eaetam  Europe, 
tha  European  Free  Trade  Araa,  and 
Turkey 

AOBICY:  United  States  hitemational 
Trade  Commisaion 

ACTION:  Institution  of  investigation  and 
scheduling  of  pubUc  hearing. 

EFFECTIVE  DATE:  October  6. 1997. 
SUMMARY:  Following  receipt  on 
September  19, 1997,  of  a  request  from 
the  Office  of  the  United  States  Trade 
Representative  (USTR),  the  Commission 
instituted  investigation  No.  332-385, 
General  Agreement  on  Trade  in 
Services:  Examination  of  the  Schedules 
of  Conmiitments  Submitted  by  Trading 
Partners  of  Eastern  Eiuope,  the 
European  Free  Trade  Area,  and  Turkey, 
under  section  332(g)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332(g)). 
FOR  FURTHER  MFORMATKM:  Information 
on  service  industries  may  be  obtained 
from  Mr.  Richard  Brown,  Office  of 
Industries  (202-205-3438)  and  Mr. 
Scott  Ki.  Offica  of  Industries  (202-20S- 
2160);  economic  aspects,  from  Mr. 
William  Donnelly,  Office  of  Economics 
(202-205-3223);  and  legal  aspects,  from 
Mr.  William  Gearhart.  Office  of  the 
General  Counsel  (202-205-3091).  The 
media  should  contact  Ms.  Margaret 
O'Laughlin,  Office  of  External  Relations 
(202-205-1819).  Heariut^  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202- 
205-1810). 

BACKGROUND:  As  requested  by  the  USTR 
in  a  letter  dated  September  19, 1997.  the 
Conunission.  piustiant  to  section  332(g) 
of  the  Tariff  Act  of  1930.  has  instituted 
an  investigation  and  will  prepare  a 
report  that  (1)  examines  the  content  of 
schedules  of  commitments  under  the 
General  Agreement  on  Trade  in  Services 
(GATS)  frir  the  countries  specified 


53800 


Federal  Register  /  Vol.  62.  No.  200  /  Thursday,  October  16.  1997  /  Notices 


below,  explaining  the  commitments  in 
non-technical  language;  and  (2)  seeks  to 
identify  the  potential  benefits  and 
limitations  of  foreign  commitments.  The 
Commission  will  examine  sector- 
specific  commitments  scheduled  by 
Bulgaria,  the  Czech  Republic,  Himgary, 
Iceland,  Liechtenstein,  Norway,  Poland, 
Romania,  the  Slovak  Republic,  Slovenia, 
Switzerland,  and  Turkey,  with  respect 
to  the  following  industries: 

•  Distribution  services  (defined  as 
wholesaling,  retailing,  and  franchising 
services); 

•  Education  services; 

•  Communication  services  (defined  as 
enhanced  telecommunication,  courier, 
and  audiovisual  services); 

•  Health  care  services; 

•  Profisssional  services  (defined  as 
accounting,  advotising,  and  legal 
services); 

•  Architectural,  engineering,  and 
construction  (AEC)  services; 

•  Land-basiad  transport  services 
(defined  as  rail  and  trucking  services); 
and 

•  Travel  and  tourism  services. 
In  addition,  the  Conunission  will 

examine  horizontal  commitments 
relevant  to  the  specified  industries,  such 
as  those  regarding  investment  and 
temporary  entry  and  stay  of  foreign 
workers.  As  requested  by  the  USTR,  the 
Commission  plans  to  deliver  its  report 
to  the  USTR  by  September  18,  1998. 

The  investigation  follows  Commission 
investigation  No.  332-374,  General 
Agreement  on  Trade  in  Services: 
Examination  of  the  Schedule  of 
Commitments  Submitted  by  Asia  Pacific 
Trading  Partners,  requested  by  the 
USTR  on  November  13, 1996; 
investigation  No.  332-367,  General 
Agreement  on  Trade  in  Services: 
Examination  of  South  American  Trading 
Partners'  Schedules  of  Commitments, 
requested  by  the  USTR  on  April  9,  1996; 
and  Commission  investigation  No.  332- 
358,  General  Agreement  on  Trade  in 
Services:  Examination  of  Major  Trading 
Partners'  Schedules  of  Commitments, 
requested  by  the  USTR  on  December  28, 
1994.  In  those  reports,  the  Commission 
examined  the  coinmitments  scheduled 
by  selected  trading  partners  with  respect 
to  the  industries  delineated  above.  The 
results  of  investigation  No.  332-374 
were  published  in  August  1997  in 
USrrC  Publication  3053.  The  results  of 
investigation  No.  332-367  were 
published  in  December  1996  in  USITC 
Publication  3007.  The  results  of 
investigation  No.  332-358  were 
published  in  December  1995  in  USTTC 
Publication  2940.  These  publications 
ore  available  on  the  ITC  Internet  server 
(http://%vww.usitc.gov  or  ftp:// 
ftp.usitc.gov). 


PUBUC  HEARING:  A  public  hearing  in 
connection  with  the  investigation  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW, 
Washington,  DC,  be^nning  at  9:30  a.m. 
on  April  8. 1998.  All  persons  shall  have 
the  right  to  appear,  by  counsel  or  in 
person,  to  present  information  and  to  be 
heard.  Requests  to  appear  at  the  public 
hearing  should  be  filed  with  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington.  IX:  20436,  no  later  than 
5:15  p.m.,  Niarch  25,  1998.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  March  25,  1998.  The  deadline 
for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m.,  April  22, 1998. 
In  the  event  that,  as  of  the  close  of 
business  on  March  25. 1998,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Conunission  (202-205-1816)  after 
March  25,  1998,  to  determine  whether 
the  hearing  will  be  held. 
wnfTTEN  SUDMWinOMS:  In  lieu  of  or  In 
addition  to  participating  in  the  hearing, 
interested  parties  are  invited  to  submit 
written  statements  concerning  the 
matters  to  be  addressed  by  the 
Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Conunission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  cleariy  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  §  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  C.F.R.  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  April  22,  1998.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW. 
Washington,  DC  20436. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

Issued:  Octobor  7, 1997. 


By  order  of  the  Commission. 
Pomui  R.  Knehnlf, 
Secretary. 
[FR  Doc.  97-27489  Filed  10-15-97;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvMtigations  Nos.  731-TA-761  and 
762(HnaO] 

Static  Random  Acc«6S  Memory 
Semiconductors  From  the  Reput>iic  of 
Korea  and  Taiwan 

AGENCY:  United  States  International 
Trade  Conunission;  Commerce. 

ACnON:  Scheduling  of  the  final  phase  of 
antidumping  investigations. 

StJMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  finial 
phase  of  antidumping  investigations  No. 
731-TA-761  and  762  (Final)  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act)  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  the  Republic  of  Koree  (Korea)  and 
Taiwan  of  static  random  access  memory 
semiconductors  (SRAMs).  ■ 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 


■  The  product*  covered  by  theM  investigatioiM 
•re  tynchronoui,  aiynchronous.  and  ipecitlty 
SRAMi  from  Korea  and  Taiwan,  whether  assembled 
or  unasMmbled.  Assembled  SRAMs  include  all 
package  types.  Unassembled  SRAMs  include 
pnxMued  waiisrs  or  die.  uncut  die,  and  cut  die. 
Proceated  wafers  produced  in  Korea  or  Taiwan,  but 
packaged,  or  assembled  into  memory  modules,  in 
a  third  country,  are  included  in  the  scope: 
proceaeed  wafers  produced  in  a  third  country  and 
aaa^abkd  or  packaged  in  Korea  or  Taiwan  are  not 
iitchided  in  the  scope. 

The  scope  of  these  investigations  indudaa 
modules  containing  SRAMs.  Such  modules  Utclude 
single  in-line  processing  modules  (SlPs),  single  in- 
line memory  modules  (SIMMs),  dual  in-line 
memory  modules  (DlMMs).  memory  cards,  or  ether 
collections  of  SRAMs.  whether  unmounted  or 
mounted  on  a  circuit  board. 

The  SRAMs  within  the  scope  of  these 
invaatigMions  are  classiRed  in  statistical  reporting 
numbers  B542. 13  8037  through  8542.13.8049, 
8473  30.1000  through  8473.30  9000,  and 
8S4Z.13.800S  of  the  Hannonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  Although  the  HTSUS 
statistical  reporting  numbers  are  provided  for 
convenience  and  customs  purposes,  the  written 
description  of  the  scopex>f  thne  investigations  ia 
dispositive. 
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subparts  A  and  C  (19  CFR  part  207),  as 
amended  by  62  FR  39438,  July  23. 1997. 
EFFECnVE  DATE:  September  25, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Diane  J.  Mazur  (202-205-3184),  OfBce 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  0£Gce 
of  the  Secretary  at  202-205-2000. 
General  information  (X>nceiiung  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  {http'M 
www.usitc.gov  or  ftp://f^.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  phase  of  these  investigations 
is  being  scheduled  as  a  result  of 
affirmative  preliminary  determinations 
by  the  Department  of  Conomerce  that 
imports  of  SRAMs  from  Korea  and 
Taiwan  are  being  sold  in  the  United 
States  at  less  than  £air  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  §  1673b).  The  investigations  were 
requested  in  a  petition  filed  on  February 
25, 1997,  by  Midon  Technology.  Inc., 
Boise,  ID. 

Participation  in  tke  InvestigatioDa  and 
PnUk  Service  Lirt 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  these  investigations  as  parties  must 
file  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigations  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase.  The  Secretary 
will  maintain  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limitad  Diadomre  of  Businew 
Proprietary  InfiDrmation  (BPI)  Under  an 
Adminietrative  Protective  Order  (APO) 
and  BPI  Service  LM 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
these  investigations  available  to 
authorized  applicants  under  the  APO 


issued  in  the  investigations,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9). 
who  are  parties  to  the  investigations.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigations 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  undw  the 
APO. 

StafFReport 

The  prehearing  staff  report  in  the  final 
phase  of  these  investigations  will  be 
placed  in  the  nonpublic  record  on 
February  3, 1998,  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.22  of  the  Commission's 
rules. 

Hearing 

Tlie  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
these  investigations  begiiming  at  9:30 
a.m.  on  February  18, 1998,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Seoetary  to  the  Commission  on  or 
before  February  10, 1998.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  February  12. 
1998,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing  . 

Written  Submiaeions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  brieb  must 
conform  with  the  provisions  of  section 

207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  February  10, 1998. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  section 

207.24  of  die  Commission's  rules,  and 
posthearing  briefe,  which  must  conform 
with  the  provisions  of  section  207.25  of 
the  Commission's  rules. 

The  deadline  for  filing  posthearing 
briefs  is  February  26, 1998;  witness . 


testimony  must  be  filed  no  later  than 
three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pwtinent  to 
the  subject  of  the  investigations  on  or 
before  February  26, 1998.  On  March  19, 
1998,  the  Commission  will  make 
available  to  parties  all  information  on 
which  they  have  not  had  an  opportunity 
to  comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  March  23. 1998,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.30  of  the  Commission's 
rules.  All  wTitten  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Conunission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  doctunent  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
ident^ed  by  either  the  pubUc  or  eIpI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  aixept  a  docviment  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigstioiu  ue  being 
conducted  under  authority  of  title  VD  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
puniunt  to  section  207.21  of  tlie 
CommiMion's  rules. 

By  order  of  the  Commission. 

Issued:  Octobor  9, 1997. 
Doana  R.  Ko^ake, 
Secntaiy. 
[FR  Doc  97-27493  Filed  lO-lS-87: 8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

Ilnvestigation  No.  731-TA-7S0  (Final)] 

Vector  Supercomputere  From  Japan 

Determination 

On  the  basis  oMie  record  ■  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,^  pursuant  to  section  735(b) 
of  die  Tariff  Act  of  1930  (19  U.S.C 
1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  Japan  of  vector  supercomputers. 


■  The  record  is  defined  in  sec.  207.2(f)  of  the 
Coounission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

>  Commissioner  Crawfocd  not  partifipeh'ng 
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provided  for  in  heading  8471  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).J 

Background 

The  Commission  instituted  this 
investigation  effiective  July  29,  1996. 
following  receipt  of  a  petition  filed  with 
the  Commission  and  the  Department  of 
Commerce  by  Cray  Research,  Inc., 
Eagan,  MN.  The  final  phase  of  the 
investigation  was  scheduled  by  the 
Commission  following  notification  of  a 
preliminary  determination  by  the 
Department  of  Commerce  that  imports 
of  vector  supercomputers  from  )apan 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  Act  (19 
U.S.C.  1673b(b)).  Notice  of  the 
scheduling  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington.  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  May  7, 
1997  (62  FR  24973).  The  hearing  was 
held  in  Washington,  DC,  on  August  27, 
1997,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  October 
3. 1997.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3062  (October  1997),  entitled  "Vector 
Supercomputers  from  Japan: 
Investigation  No.  731-TA-750  (Final)." 

By  order  of  the  Commission. 

Issued:  October  6, 1997 
Doom  K.  Koahnka, 
SecnUuy. 
(FR  Doc  97-27491  Piled  10-15-97;  8:45  am] 
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OEPARTMBIT  OF  JUSTICE 

Notice  of  LodQifiQ  of  Consent  Oocrae 
Purauant  to  tho  Compethonsive 
Envifonmontsl  Rooponoo, 
Componaatlon  and  Liability  Act,  42 
U.8.C.  9601  et  saq.,  in  United  Statoa  v. 
Cleayeland  Industrtai  Center,  et  aL 

In  accordance  with  Section  122(i)  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 


'The  CnmmiiMoii  huthar  detonniiiM.  punuant  to 
19  U.S.C  e73<KbM4)(B).  that  it  would  Dot  hav* 
found  matarial  iniury  but  for  the  suspension  of 
liquidation  of  entries  of  the  merchandise  under 
investigation. 


Act  ("CERCLA").  as  amended.  42  U.S.C. 
122(i),  and  Department  policy,  28  CFR 
50.7,  38  FR  19029,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Cleaveland  Industrial 
Center,  et  al.  Civil  Action  No.  94-5500 
(WGB),  was  lodged  in  the  United  States 
District  Court  for  the  District  of  New 
Jersey  on  October  1, 1997.  The  proposed 
consent  decree,  if  entered,  will  resolve 
the  liability  of  Cleaveland  Industrial 
Center,  a  New  Jersey  partnership,  and 
Eversden  L  Clark,  Jr.  (collectively, 
"Defendants"),  under  Section  107(a)  of 
CERCLA,  42  U.S.C.  9607(a).  in 
connection  with  alleged  releases  of 
hazardous  substances  at  the  Fabritex 
Mills  Superfund  Site,  an  18-acre  parcel 
located  at  20  Park  Road,  Long  Valley, 
Washington  Township,  Morris  County, 
New  Jersey.  Under  the  settlement 
reflected  in  the  proposed  consent 
decree.  Defendants  will  pay  response 
costs  of  $285,000  to  the  United  States. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
firom  the  date  of  publication  of  this 
notice,  written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  Lois  J.  Schiffer, 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  United  States  Department  of 
-  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Cleaveland  Industrial  Center,  et  al.. 
Department  of  Justice  No.  90-11-3- 
1386. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of  New 
Jersey,  Federal  Building,  Suite  700, 
Newark,  New  Jersey  07102;  at  Region  I 
office  of  the  United  States 
Environmental  Protection  Agency,  290 
Broadway,  New  York,  New  York  10007; 
and  at  the  Consent  Decree  Library,  1120 
G  Street.  NW.,  4th  Floor,  Washington, 
DC  20005,  202-624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  at  the  above 
address.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $4.00 
(25  cents  per  page  reproduction  costs) 
payable  to  Consent  Decree  Library. 
Joel  ML  Grass, 

Chief,  Environmental  Enforcement  Section, 
Envirorunent  and  Natural  Resources  Division. 
[FR  Doc.  97-27329  Piled  1&-1S-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Puk)lic  Hearing  on  401  (k)  Plan  Fees 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  Of  Labor. 
ACTION:  Notice  of  public  hearing. 

summary:  The  purpose  of  this  Notice  is 
to  inform  interested  persons  that  the 
Department  will  be  holding  a  public 
hearing  on  November  12,  1997  to  obtain 
information  relating  to  investment 
management,  administration  and  other 
fees  charged  to  401(k)  plans  and 
participants.  The  Notice  invites 
interested  persons  to  testify  at  the 
hearing  and/ or  make  a  .written 
submission  of  their  views  and/or  data 
relating  to  401(k)  plan  fees.  The 
information  obtained  from  the  hearing 
and  written  comments  will  assist  the 
Department  in  assessing  the  availability 
of  information  regarding  plan  fees  and 
expenses  charged  to  individual  401(k) 
plan  accoimts  to  plan  fiduciaries  and 
participants,  the  extent  to  which  plan 
fiduciaries  and  participants  consider 
such  information,  and  what  action,  if 
any,  is  necessary  to  address  the 
identified  problems. 
DATES:  The  public  hearing  regarding 
fees  charged  to  401  (k)  plans  is 
scheduled  for  Wednesday,  November 
12, 1997,  and,  if  necessary,  for 
Thursday,  November  13, 1997.  The 
hearing  will  begin  at  10  a.m.  on  both 
days.  Requests  to  testify  at  the  hearing 
and  written  comments  should  be 
received  by  the  Depai^tment  no  later 
than  November  3, 1997.  Oral 
presentations  will  be  limited  to  15 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Debra 
Golding  by  November  3, 1997,  at  the 
address  indicated  in  this  Notice. 
ADDRESSES:  Requests  to  testify  at  the 
hearing  and  written  comments  should 
be  submitted  to:  Debra  Golding,  Pension 
and  Welfare  Benefits  Administration, 
Room  N-5669.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  All  submissions 
will  be  open  to  public  inspection  at  the 
Public  Doctunents  Room,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  The  hearing  will 
be  held  in  Room  S-4215  A-C,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  FORMATION  CONTACT: 
Debra  Golding,  Office  of  Regulations 
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and  Interpretations,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5669, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  (202)  219-8671. 
This  is  not  a  toll-free  nimiber. 

SUPPt.EMENTARY  INFORMATION:  In  recent 
years  there  has  been  a  tremendous 
growth  in  the  number  of  defined 
contribution  plans,  especially  section 
401(k)  plans.  A  number  of  questions 
have  been  raised  in  the  media  and 
elsewhere  with  respect  to  the  fees  and 
expenses  currently  being  charged  to 
401  (k)  plans  and  their  participants.  In 
1996,  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  included  a  Working  Group  on 
Guidance  in  Selecting  and  Monitoring 
Service  Providers  which  considered, 
among  other  areas,  the  selection  and 
monitoring  of  investment  service 
providers  to  small  401(k)  plans. 
Recentiy,  questions  have  been  raised  as 
to  whether  401(k)  plans  are  being 
overcharged  for  certain  services; 
whether  fees  charged  to  plans  are 
hidden;  whether  plan  sponsors  are 
doing  enough  to  protect  plan 
participants  from  excessive  fees;  and 
whether  participants  understand  what 
fees  and  expenses  are  being  charged  to 
their  accounts.  In  an  effort  to  consider 
these  questions,  the  Department  is 
conducrting  a  public  hearing  and 
inviting  public  comment  on  current 
practices  relating  to  fees  and  expenses 
charged  to  401  (k)  plans.  Among  other 
comments,  the  Department  is  interested 
in  obtaining  information  in  the 
following  areas: 

1.  In  selecting  and  monitoring  service 
providers,  are  employers/plan  sponsors 
being  furnished  with  sufficient 
information  to  evaluate  whether  the  fees 
and  expenses  associated  with  plan 
investments,  investment  options,  and 
administrative  services  are  reasonable? 
If  not,  what  additional  information 
should  be  provided  to  or  requested  by 
plan  sponsors  and  is  it  readily 
available?  What  steps  are  plan  sponsors 
taking  to  ensure  that  the  fees  and 
expenses  charged  to  the  individual 
accounts  of  the  participants  are 
reasonable? 

2.  Are  plan  participants  being 
furnished  with  sufficient  information 
about  the  fees  and  expenses  associated 

.  with  the  investment  options  offiered 
under  their  plan  to  make  informed 
investment  decisions?  What  additional 
information  should  be  provided  to  or 
requested  by  participants  and  is  it 
readily  available? 

3.  Is  the  information  regarding 
services,  fees  and  expenses  that  is 
disclosed  to  participants  regarding  their 


accounts  provided  in  a  manner 
imderstandable  to  mo^t  participants?  Is 
the  disclosure  automatic  or  upon 
request?  If  automatic,  how  often  is  the 
disclosure  provided  and  to  whom  is  it 
provided  (plan  sponsor  and/or 
participants)? 

4.  How  are  the  services  and  the 
respective  fees  included  in  a  bimdled 
fee  arrangement  disclosed?  How  are  the 
fees  and  expenses  with  respect  to  each 
of  the  covered  services  in  a  bundled 
arrangement  determined? 

5.  What  actions,  if  any.  should  the 
Department  take  to  improve 
consideration  and  disclosure  of  fees  and 
expenses  charged  to  401  (k)  plans?  If 
action  is  necessary,  what  information 
should  be  required  to  be  disclosed? 
Would  a  uniform  format  for  such 
disclosiire  be  helpful  to  participants? 

Notice  of  Public  Hearing 

Notice  is  hereby  given  that  a  public 
hearing  regarding  fees  charged  to  401(k) 
plans  is  scheduled  for  Wednesday, 
November  12,  1997  and,  if  necessary, 
Thursday,  November  13, 1997.  The 
hearing  will  begin  at  10  a.m. 

Signed  at  Washington^  DC,  this  9th  day  of 
October,  1997. 

CHenaBeig. 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc.  97-27431  Filed  10-15-97;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

Availability  of  Proposed  Strategic  Plan 

AQBtOY:  Legal  Services  Corporation. 
ACTION:  Solicitation  of  public  comment 
on  proposed  Strategic  Plan  for  fiscal 
years  1998  through  2003. 

SUMMARY:  The  Legal  Services 
Corporation  ("LSC"  or  "Corporation") 
has  developed  a  proposed  Strategic  Plan 
to  guide  its  programmatic  activities  for 
fis^  years  1998  thsough  2003.  Public 
comment  on  the  proposal  is  solicited 
prior  to  consideration  of  the  proposed 
Strategic  Plan  by  LSC's  Board  of 
Directors  of  LSC. 

ADDRESS:  Requests  for  a  copy  of  the 
proposed  Strategic  Plan  and  comments 
thereon  should  be  submitted  to  the 
Office  of  the  General  Counsel,  Legal 
Services  Corporation,  750  First  St.  NE., 
11th  Floor,  Washington,  DC  20002- 
4250.  Comments  may  also  be  submitted 
in  writing  via  E-mail  at 
echolsr^mtp.  lsc.gov.  The  proposed 
Strategic  Plan  is  also  posted  on  LSC's 
Home  Page  at  http://www.lsc.gov. 
DATES:  Comments  should  be  received  on 
or  before  November  12. 1997. 


FOR  FURTHER  MFORMATION  CONTACT: 
Robert  Echols  at  (202)  336-7269. 
SUPPl£MENTARY  INFORMATKM:  The 
Government  Performance  and  Results 
Act  ("GPRA,"  or  "the  Results  Act,"  5 
U.S.C.  306)  places  uniform  requirements 
on  federal  agencies  for  strategic 
planning.  Although  the  LSC  is  not  a 
federal  agency,  and  thus  not  subiect  to 
GPRA,  it  has  elected  to  follow  a 
planning  process  based  upon  the  one  set 
forth  in  GPRA,  to  bring  its  budget 
pnx»8ses  into  conformity  with  those  of 
federal  agencies  and  to  promote  sound 
management  and  effective  realization  of 
LSC's  mission.  The  proposed  Strategic 
Plan  represents  a  first  step  in  that 
process. 

As  provided  by  GPRA,  LSC's 
proposed  Strategic  Plan  for  FY  1996 
through  FY  2003  sets  forth:  a  statement 
of  LSCs  mission;  LSC's  general  goals  for 
the  period;  how  LSC  plans  to  achieve 
those  goals;  key  external  factors  which 
could  significantiy  afEect  LSC's 
achievement  of  its  goals;  how  LSCs 
general  goals  and  objectives  will  be 
translated  into  more  specific,  objectively 
expressed  performance  goals  for  each 
year  in  an  Annual  Performance  Plan, 
and  how  LSC's  performance  will  be 
evaluated.  A  s^>arate  section  sets  forth 
similar  information  for  LSC's  Office  of 
Inspector  General. 

LSC's  Board  of  Directors  intends  to 
adopt  a  final  Strategic  Plan  for  the 
Corporation  prior  to  December  31, 1997. 

Dated:  October  10, 1997. 
Victor  M.  Fortuo, 
Secretary  of  the  Corpocation. 
(FR  Doc.  97-27454  Filed  10-15-97;  8:45  am) 
BIUJNO  CODE  706e-»1-M 


NATIONAL  COMMISSION  ON 
UBRARIES  AND  INFORMATION 
SCIENCE 

Correction;  Sunshine  Act  Meeting 

"Federal  Registn-"  Citation  of  Previous 
Announcement:  FR,  VoL  62.  No.  174- 
47520,  Filed  9/9/97. 

PREVIOUSLY  ANNOUNCED  TIME  MD  DATE  OF 
MEETING:  Closed  meeting:  October  28. 
1997  9:00  a.m.-4:45  p.m.;  Open 
meeting:  October  29. 1997, 10:30  a.m.- 
3:30  p.m. 

CHANQESM  MEETING: 

Open  meetipg:  October  28. 1997. 9:00 
a.m-4:45  p.tn. .  - 

.  Closed  meeting  to  discuss  staff 
support:  October  29. 1997, 9.-00-10- 
a.m. 

Open  meeting:  October  29. 1997, 
10:00  a.m.-3:30  p.m. 
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TOPICS  TO  BE  discussed:  (1)  NCUS 
studies  and  programs,  (2)  Library 
Services  and  Technology  Act,  (3) 
International  arena,  (4)  NCLIS  meeting 
reports;  (5)  millennial  programs,  and  (6) 
other  matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  L.  Whiteleather.  NCUS  Special 
Assistant  (202)  606-9200. 

Dated:  October  9. 1997. 
lane  WilUama, 
Acting  Executive  Director. 
[FR  Doc  97-27609  Filed  10-14-97;  2:24  pm] 

BIUJNOCOOC  7S17-0t-M 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Notic*  Of  MMtings 

Notice  is  hereby  given  of  the  meetings 
of  the  Medicare  Payment  Advisory 
Commission  on  Wednesday  and 
Thursday,  October  23  and  24. 1997.  at 
the  Embassy  Row  Hilton.  2015 
Massachusetts  Avenue,  NW, 
Washington,  DC,  202/265-1600. 

The  Commission  meeting  will 
convene  at  8:30  a.m.  on  October  23, 
1997,  and  adjourn  at  approximately  5:00 
p.m.  On  Friday,  October  24, 1997,  the 
meeting  will  convene  at  9:00  a.m.  and 
adjourn  at  approximately  3:00  p.m.  The 
meetings  will  be  held  in  the        .^. 
Ambassador  Room  each  day. 

All  meetings  are  open  to  the  public. 
Doaald  A.  Yowag, 
Co-Executive  Director. 
[FR  Doc.  97-27535  Filed  10-15-97;  8:45  ami 
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No  earlier  announcement  of  the 
scheduling  of  this  meeting  was  possible. 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen,  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

(FR  Doc.  97-27608  Filed  10-14-97;  12:42 

pm] 

MUMQ  COOC  SnS-m-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Msadng 

October  10, 1997. 

TME  AND  DATE:  11:00  ajn.  Friday, 

October  10. 1997. 

PLACE:  Room  6005, 6th  Floor,  1730  K 
Street,  NW.,  Washington,  DC. 

STATUS:  Qoaed  [Pursuant  to  5  U.S.C. 
552b(c)(10)]. 

MATTERS  TO  BE  CONSOERED:  It  was 
determined  by  a  unanimous  vote  of  the 
Commissioners  that  the  Commission 
consider  and  act  upon  the  motion  for 
leave  to  participate  in  oral  argument 
filed  on  behalf  of  David  Gomo  on 
October  9, 1997,  in  the  following  matter 
in  closed  session:  1.  Rock  of  Ages  Corp. 
v.  Secietaiy  of  Labor.  Docket  Nos.  YORK 
94-76.  etc. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NotioeS7-1S2) 

NASA  Advisory  Council  (NAC). 
Aeronautics  and  Space  Transportation 
Technology  Advisory  ConNnlttee 
(ASTTAC);  Information  Technology 
Subcommittee:  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NAC.  Aeronautics  and 
Space  Transportation  Technology 
Advisory  Committee,  Information 
Technology  Subcommittee  meeting. 

DATES:  November  24, 1997,  8  a.m.  to  5 
p.m.;  and  November  25, 1997, 8  a.m.  to 
12  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Ames  Research 
Center,  Building  N258.  Room  221. 
Moffett  Field,  CA  94035-1000. 

FOR  FURTHER  MFORMATION  CONTACT: 
Dr.  Thomas  A.  Edwards.  National 
Aeronautics  and  Space  Administration. 
Ames  Research  Center,  M/S  258-5, 
MofiiBtt  Field.  CA  94035-1000,  650/604- 
4465. 

SUPPLEMBITARY  BVORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— NASA  Ames  Research  Center 

Overview 
— NASA  Center  of  Excellence — 

Information  Technology  Overview 
— Information  Technology  Research 

Program  Review 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 


Dated:  October  3, 1997. 
Alan  M.  Ladwig. 

Associate  Administrator  for  Policy  and  Plans. 
[FR  Doc.  97-27303  Filed  10-15-97;  8:45  am] 
HLLINQ  COOC  aaS»-EP-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-151] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 

DATES:  November  6, 1997,  9:00  a.m.  to 
4:00  p.m.,  a^d  November  7. 1997.  9:00 
a.m.  to  1:00  p.m. 

ADDRESSES:  NASA  Headquarters,  300  E 

Street  SW.  Room  9H40,  Washington,  DC 

20546. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 

Ralph  C.  Thomas  m.  Office  of  Small  and 

Disadvantaged  Business  Utilization. 

National  Aeronautics  and  Space 

Administration,  Room  9K70.  300  E 

Street  SW,  Washington,  DC  20546.  (202) 

358-2088. 

SUPPt-EMENTARY  MFORMATKM:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  a  follows: 

—Call  to  Order 

— Reading  of  Minutes 

— Small  Disadvantaged  Business 

Implementation  Plan 
— Report  on  NAC  Meeting 
— Public  Comment 
— Subpanel  Reports 
— ^New  Business 
— Adjourn 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
'scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

October  7, 1997. 
AlaaM-Ladwig, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  97-27302  Filed  10-15-97;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-150)] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Solar  System  Exploration 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  hi  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Space  Science 
Advisory  Committee,  Solar  System 
Exploration  Subcommittee. 

DATES:  Wednesday,  November  19, 1997, 
8:30  a.m.  to  5:00  p.m.;  and  Thursday, 
November  20, 1997,  8:30-5:00  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Program  Review 
Center,  Room  9H44,  300  E  Street,  SW, 
Washington,  DC  205446. 

FOR  FURTHER  INFORMATION  CONTACT:  Cari 
Pilcher,  Code  S,  National  Aeronautics 
and  Space  Administration,  Washington, 
DC  20546,  (202)  358-2470. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 

— Revisit  issues  &om  April 

—OSS  update 

— Breckenridge  review  and  strategic 
plans  status 

—Process  for  outer  planet  mission 
sequence  decisions 

— Laimch  year  sensitivities 

— ^Mars  program  issues 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  October  7, 1997. 
Alan  M.  Udwig. 

Associate  Administrator  for  Policy  and  Plans, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  97-27301  Filed  10-15-47;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animai  and  Plant  Health  Inspection 
Service 

[Pocket  No.  97-087-1] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  approval  for  additional  hours 
associated  with  a  currently  approved 
information  collection  in  support  of  the 
National  Animal  Health  Monitoring 
System's  Beef  '97  and  Equine  '98 
national  studies. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  15, 1997  to  be 
assured  of  consideration. 
ADDRESSES:  Send  conunents  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No. 
97-087-1,  Regulatory  Analysis  and 
Development,  PPD.  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-087-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATION:  For 
information  regarding  the  National 
Animal  Health  Monitoring  System, 
contact  Ms.  Marj  Swanson,  Program 
Specialist,  Centers  for  Epidemiology 
and  Animal  Health,  VS.  APHIS,  555  S. 
Howes.  Suite  100.  Fort  Collins.  CO 
80521;  (970)  490-7978.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Ms. 
Cheryl  Jenkins,  APHIS"  Information 
Collection  Coordinator,  at  (301)  734- 
5360. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Animal  Health 
Monitoring  System  (Beef  1997  and 
Equine  1998). 


OMB  Number:  0579-0079. 

Expiration  Date  of  Approval: 
September  30,  1999. 

Type  of  Request:  Addendum  to 
increase  hours  of  a  currently  approved 
information  collection. 

Abstract  The  primary  objective  of  the 
National  Animal  Health  Monitoring 
System  (NAHMS)  program  of  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  is  to  deliver 
statistically-valid  and  scientifically- 
sound  animal  health  information  to 
consiuners,  animal  health  officials, 
private  practitioners,  animal  industry 
groups,  policy  makers,  public  health 
officials,  me<Ua,  educational 
institutions,  and  others. 

Information  for  the  NAHMS  Equine 
'96  study  will  be  derived  &t>m  data 
voluntarily  collected  on  a  national  basis 
from  people  involved  in  the  equine 
(horses,  ponies,  donkeys,  and  mules) 
industry.  The  information  collected  will 
be  used  to  estimate  risk  bctors  for 
regional  and  national  prevalence  of 
specific  pathogens;  support  the  industry 
goal  of  providing  optimal  health  care  for 
equids  by  determining  current  practices 
in  health  management;  provide  baseline 
estimates  of  equine  health  conditions; 
provide  information  on  mortality  and 
morbidity  as  it  relates  to  body  system 
categories  such  as  respiratory  disease, 
colic,  and  lameness;  and  determine  the 
cost  of  the  disease. 

Information  for  the  NAHMS  Beef  '97 
study  will  be  derived  from  data 
voluntarily  collected  on  a  national  basis 
from  producers  in  the  beef  cow/calf 
industry.  The  information  collected  is 
used  to  identify  baseline  trends  in 
health  management  practices  and 
disease,  determine  risks  for  new  and 
emerging  animal  health  issues,  and 
assess  the  economic  importance  of  beef 
cow/calf  health  and  disease. 

After  pretesting  the  Beef  '97  forms,  it 
was  determined  that  the  actual  amoimt 
of  time  needed  to  complete  one  of  the 
forms  was  greater  than  expected  and 
that  five  new  forms  were  needed  to 
collect  additional  data  on  breeding,  herd 
management,  and  biosecurity  practices. 
Eleven  new  forms  were  identified 
through  the  needs  assessment  phase  for 
Equine  '98.  These  forms  will  be  used  to 
collect  biological  samples  and  data  on 
management  practices,  biosecurity. 
general  health,  and  cost  of  disease.  The 
figures  below  represent  the  recalculated 
burden. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  the  use  of  this  information 
collection  activity. 

The  purpose  oi  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
aSected  agencies)  concerning  our 
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information  collection.  We  need  this 
outside  input  to  help  lu: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biirden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
.5422  hours  per  response. 

Respondents:  Animal  agriculttiral 
producers,  veterinary  practitioners,  and 
animal  related  industries. 

Estimated  number  of  respondents: 
10.843. 

Estimated  number  of  responses  per 
respondent.  3.2295. 

Estimated  aimual  number  of 
responses:  35,018. 

Estimated  total  annual  burden  on 
respondents:  18,987  hours.  (Due  to 
rounding,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
simunarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  9th  day  of 
October  1997. 
Craig  A.  Rsad, 

Acting  Adntinistrator,  Animal  and  Plant 
Health  Inspection  Senrice. 
(FR  Doc  97-27425  Filed  10-15-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Pi»posal  To  Collect  Information  on 
Transactions  of  U.S.  Parent 
Companies  With  Their  Foreign 
Affiliates 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 


effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13(44  U.S.C. 
3506(c)(2)(A). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  15, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instruments  and  instructions  should  be 
directed  to:  R.  David  Belli,  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  BE-50(CXD), 
Washington,  DC.  20230  (Telephone 
202-606-9800). 

SUPPt.EMENTARY  INFORMATION: 

L  Abstract 

Form  BE-577,  Direct  Transactions  of 
U.S.  Reporter  with  Foreign  Affiliate, 
obtains  quarterly  sample  data  on 
transactions  and  positions  between  U.S. 
business  enterprises  and  their  foreign 
affiliates.  The  data  are  needed  for 
compiling  the  U.S.  balance  of  payments 
accounts,  the  International  investment 
position  of  the  United  States,  and  the 
national  income  and  product  accounts. 
The  data  are  also  needed  to  measure  the 
amoimt  of  U.S.  direct  investment 
abroad,  monitor  changes  in  such 
investment,  assess  its  impact  on  the  U.S. 
and  foreign  economies,  and,  based  on 
this  assessment,  make  informed  policy 
decisions  regarding  U.S.  direct 
investment  abroad. 

The  form  will  incorporate  a  single 
minor  revision.  It  will  now  request 
corrections,  if  any,  that  might  be 
necessary  in  the  foreign  affiliate's  three- 
digit  industry  classification  that  appears 
on  the  form.  In  the  past,  respondents 
were  required  to  file  Form  BE-507, 
Industry  Classification  Questionnaire,  to 
report  changes  in  industry 
classification.  As  a  result  of  this  revision 
proposed  to  Form  BE-577,  Form  BE- 
507  is  being  discontinued. 

n.  Method  of  Collection 

Form  BE-577  is  a  quarterly  report  that 
is  sent  to  U.S.  parent  companies  to  file 
for  their  foreign  affiliates.  Reports  must 
be  filed  within  30  days  after  the  end  of 
each  quarter  (45  days  after  final  quarter 
of  the  foreign  affiliate's  fiscal  year)  for 
every  foreign  business  enterprise  that  is 


owned  10  percent  or  more  by  a  U.S. 
person  and  that  has  total  assets,  sales,  or 
net  income  (or  loss)  of  over  $20  million. 
Potential  respondents  are  the  U.S. 
parent  companies  of  foreign  business 
enterprises  that  reported  in  the  last 
benchmark  survey  of  U.S.  direct 
investment  abroad,  along  with  the  U.S. 
parent  companies  of  those  affiliates  that 
subsequenUy  entered  the  direct 
investment  universe.  The  data  collected 
are  sample  data  covering  transactions 
and  positions  between  U.S.  business 
enterprises  and  their  foreign  affiliates. 
Universe  estimates  are  developed  from 
the  reported  sample  data. 

IILDaU 

OMB  Number:  0608-0004. 

Form  Number:  BE-577. 

Type  of  Review:  Renewal  with 
revision. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Responses: 
12,800  per  quarter,  51,200  annually. 

Estimated  Time  Per  Response:  1.25 
hours. 

Estimated  Total  Axmual  Burden: 
64,000  hours. 

Estimated  Total  Annual  Cost: 
$1,920,000  (based  on  an  estimated 
reporting  burden  of  64,000  hours  and  an 
estimated  hourly  cost  of  $30). 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  perfornumce 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  biuden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  9, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  97-27477  Filed  10-15-97;  8:45  am] 
BILUNQ  CODE  3610-06-P 


Federal  Register  /  Vol.  62,  No.  200  /  Thursday.  October  16.  1997  /  Notices 


53807 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
pocket  74-07) 

Proposed  Foreign-Trade  Zone;  Dublin, 
Virginia  Area;  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  New  River  Valley 
Economic  Development  Alliance,  Inc.  (a 
Virginia  not-for-profit  corporation),  to 
establish  a  general-purpose  foreign-trade 
zone  in  the  Dublin  (Pulaski  County), 
Virginia  area.  E)esignation  of  the  New 
River  Valley  Airport  as  a  Customs  user 
fee  airport  has  been  requested  under  a 
separate  application  to  the  U.S.  Customs 
Service.  The  FTZ  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  fbrmelly  filed  on  October  8, 
1997.  The  applicant  is  authorized  to 
make  the  proposal  under  Sections  62.1- 
159  to  62.1-162  of  Uie  Code  of  Virginia. 

The  proposed  zone  site  (50  acres)  is 
located  at  the  New  River  Valley  Airport 
on  Virginia  Route  100,  north  of  Dublin, 
Virginia.  Facilities  (20,000  sq.  ft.)  are 
available  for  FTZ  warehousing  activity. 
The  site  also  includes  the  airport's  jet 
fiiel  systems.  It  is  owned  by  the  New 
River  Valley  Airport  Commission. 

The  application  contains  evidence  of 
the  need  for  foreign-trade  zone  services 
in  the  New  River  Valley,  Virginia  area. 
Several  firms  have  indicated  an  interest 
in  using  zone  procedures  within  the 
proposed  project  for  warehousing/ 
distribution  activity.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  November  13, 1997,  9:00 
a.m..  New  River  Community  College, 
Route  100  North,  College  Drive,  ' 
Edwards  Hall.  Room  117,  Section  C. 
Dublin,  Virginia  24084. 

Public  comment  on  the  application  is 
invited  &om  interested  parties. 
Su|>missions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  December  15, 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 


may  be  submitted  during  the  subsequent 

15-day  period  (to  Decemt)er  30, 1997). 
A  copy  of  the  application  and 

accompanying  exhibits  will  be  available 

during  this  time  for  public  inspection  at 

the  following  locations: 

New  River  Community  College,  Route 
100  North,  College  Drive,  Edwards 
Hall,  Room  221,  Dublin,  VA  24084 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230 

Dated:  October  9. 1997. 
John ).  Da  Ponte,  Jr.. 
Executive  Secretary. 

[FR  Doc.  97-27470  Filed  10-15-97;  S:4S  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-834-802,  A-83S-802,  A-644-8Q2] 

Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
From  Kazakstan,  Kyrgyzstan  and 
Uzbekistan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  price  determination  on 
Uranium  from  Kazakstan,  Kyrgyzstan 
and  Uzbekistan. 

SUMMARY:  Pursuant  to  Section  IV.Cl.  of 
the  antidumping  suspension  agreement 
on  uranium  from  Kazakstan, 
Kyrgyzstan,  and  Uzbekistan,  the 
Department  of  Commerce  (the 
Department)  calculated  a  price  for 
uranium  of  $12.35/pound  for  the 
relevant  period,  as  appropriate.  On  the 
basis  of  this  price,  the  export  quota  for 
uranium  pursuant  to  Section  IV.B.  of  the 
Kazakstani  agreement,. as  amended  on 
March  27, 1995,  is  500,000  pounds  for 
the  period  October  1, 1997,  thiough 
March  31, 1998.  This  price  will  also  be 
used,  as  appropriate,  according  to 
Section  2.A.  of  the  Uzbek  agreement,  as 
amended.  The  quota  for  the  next 
relevant  period  for  Uzbekistan,  October 
13, 1997-October  12, 1998,  will  be 
announced  separately  due  to  the  fact 
that  this  quota  will  now  be  based  on  a 
production-tied  quota,  in  accordance 
with  Section  3.A.  of  that  agreement. 
EFFECTIVE  DATE:  October  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kdrla  Whalen  or  Cindy  Sonmez,  Office 
of  Antidumping  Countervailing  Duty 
Enforcement — Croup  m.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 


Commerce,  14th  Street  &  Constitution 
Ave..  NW,  Washington.  DC  20230; 
telephone:  (202)  482-0408  or  (202)  482- 
0961,  respectively. 

Price  Calculation 

Background 

Section  IV.Cl.  of  the  antidumping 
suspension  agreements  on  uranium 
from  Kazakstan,  Kyrgyzstan,  and 
Uzbekistan  specifies  that  the 
Department  will  issue  its  determined 
market  price  on  October  1, 1997,  and 
use  it  to  determine  the  quota  applicable 
to  imports  fiom  Kazakstan  during  the 
period  October  1, 1997,  to  March  31, 
1998,  and  Uzbekistan  during  the  period 
of  October  13,  1997  to  October  12, 1998. 
Consistent  with  the  February  22, 1993, 
letter  of  interpretation,  the  Department 
provided  interested  parties  with  the 
preliminary  price  determination  on 
September  17, 1997. 

Calculation  Summary 

Section  IV.Cl.  of  these  agreements 
specifies  how  the  compopents  of  the 
market  price  are  reached.  In  order  to 
determine  the  spot  market  price,  the 
Department  utilized  the  monthly 
average  of  the  Uranium  Price 
Information  System  Spot  Price  faidicator 
(UPIS  SPI)  and  the  weekly  average  of 
the  Uranium  Exchange  Spot  Price  (Ux 
Spot).  In  order  to  determine  the  long- 
term  market  price,  the  Department 
utilized  the  weighted-average  long-term 
price  as  determined  by  the  Department 
on  the  basis  of  information  provided  by 
market  participants  and  a  simple 
average  of  the  UPIS  U.S.  Base  Price  for 
the  months  in  which  there  Mrere  new 
contracts  reported. 

The  Department's  letters  to  market 
participants  provided  a  contract 
siunmary  sheet  and  directions 
requesting  the  submitter  to  report  his/ 
her  best  estimate  of  the  future  price  of 
merchandise  to  be  delivered  in 
accordance  with  the  contract  delivery 
schedtUes  (in  U.S.  dollars  per  pound 
UsOs  equivalent).  Using  the  information 
reported  in  the  proprietary  summary 
sheets,  the  Department  calculated  the 
present  value  of  the  prices  reported  for 
any  future  deliveries  assuming  an 
annual  inflation  rate  of  2.46  percent, 
which  was  derived  from  a  rolling 
average  of  the  annual  GDP  Implicit  Price 
Deflator  index  from  the  past  four  years. 
The  Department  then  calculated  weight- 
averaged  annual  prices  according  to  the 
specified  nominal  delivery  volumes  for 
each  year  to  arrive  at  the  long-term 
contract  price.  The  Department  then 
calculated  a  simple  average  of  the  UPIS 
U.S.  Base  Price  and  the  long-term 


53808 


Federal  Register  /  Vol.  62.  No.  200  /  Thursday.  October  16,  1997  /  Notices 


contract  price  as  determined  by  the 
Department.  * 

Weighting 

The  Department  used  the  average  spot 
and  long-term  volumes  of  U.S.  utility 
and  domestic  supplier  purchases,  as 
reported  by  the  Energy  Information 
Administration  (EIA),  to  weight  the  spot 
and  long-term  components  of  the 
observed  price.  In  this  instance,  we  have 
used  purchase  data  from  the  period 
1993-1996.  During  this  period,  the  spot 
market  accounted  for  79.31  percent  of 
total  purchases,  and  the  long-term 
market  for  20.69  percent. 

As  in  previous  determinations,  the 
Department  used  the  Energy 
Information  Administration's  (EIA) 
Uranium  Industry  Annual  to  determine 
the  available  average  spot-and  long-term 
volumes  of  U.S.  utility  purchases.  We 
have  updated  the  data  to  reflect  the 
period  1993  through  1996.  The  EIA  has 
withheld  certain  business  proprietary 
contract  data  hom  the  public  versions  of 
the  Uranium  Industry  Annual  1 993, 
Uranium  Industry  Annual  1994, 
Uranium  Industry  Annual  1995  and  the 
Uranium  Industry  Annual  1996.  The 
EIA,  however,  provided  all  business 
proprietary  data  to  the  Department  and 
the  Department  has  used  it  to  update  its 
weighting  calculation. 

Calculation  Announcement 

The  Department  determined,  using 
the  methodology  and  information 
described  above,  that  the  observed 
market  price  is  $12.35.  This  reflects  an 
average  spot  market  price  of  $11.51. 
weighted  at  79.31  percent,  and  an 
average  long-term  contract  price  of 
$15.54,  weighted  at  20.69  percent.  The 
increase  in  the  observed  market  price 
from  our  preliminary  determination 
reflects  the  addition  of  one  contract,  as 
discussed  below,  and  revised 
calculation  methodology.  Since  this 
price  is  between  $12.0G/pound  and 
Sl3.99/pound  as  defined  in  Appendix  A 
of  the  suspension  agreement  with 
Kazakstan,  as  amended,  Kazakstan 
receives  a  quota  of  1 ,000,000  {>ounds  for 
the  period  October  1, 1997,  to 
September  30, 1998.  This  price  will  also 
be  used,  as  appropriate,  according  to 
Section  2.A.  of  the  Uzbek  agreement 

Conunents 

Consistent  with  the  February  22. 
1993,  letter  of  interpretation,  the 
Department  provided  interested  parties 
the  preliminary  price  determination  for 
this  period  on  September  17,  1997.  One 
interested  party  submitted  comments. 

Conunent  1 :  The  Ad  Hoc  Committee 
of  Domestic  Uranium  Producers  (the 
Miners)  requested  that  the  Department 


include  Uzbekistan  in  the  price 
calculation. 

Department's  Position:  The 
Department  agrees  with  the  Miners  and 
on  September  29, 1997,  placed  the  price 
calculation  on  the  Uzbek  record  and 
served  coimsel.  [See  Memo  to  the  File 
from  Cindy  Sonmez,  September  29, 
1907.) 

Comment  2:  The  Miners  indicated 
that  the  Department  failed  to  include  an 
additional  U.S.  Base  Price  Indicator 
month  in  its  calculations  of  long-term 
price. 

Department's  Position:  The 
Department  agrees  with  the  Miners  and 
has  included  the  relevant  month  under 
the  "UPIS  Indicators"  section.  Further, 
in  accordance  with  our  practice,  the 
Department  simple-averaged  the 
relevant  months,  and  this  change  has 
been  reflected  on  the  "Simple  Average 
of  UPIS  and  Contract  Price." 

Conunent  3:  The  Miners  requested  the 
Department  to  collect  more  iniformation 
on  the  reported  prices  of  certain 
contracts  to  ascertain  that  the  contract 
prices  do  not  reflect  imusual  sale 
,  circimistances. 

Department's  Position:  The 
Department  reviewed  these  contracts 
and  removed  one  contract  from  its  long- 
term  price  calculations  as  it  was  a 
duplicate.  The  Department  also 
confirmed  with  the  submitting  party 
that  the  reported  contract  prices  used  in 
our  price  calcxilations  are  accurate. 

Comment  4:  Petitioners  request  that 
the  Department  weight-average  the  price 
on  multi-year  contracts  according  to 
yearly  delivery  volumes. 

Department's  Position:  The 
Department  agrees  with  petitioners  and 
has  adjusted  our  long-term  contract 
price  methodology  accordingly.  In  order 
to  arrive  at  the  contract  price,  the 
Department  derived  weighted-average 
price  factors  for  each  year  of  the 
contract  period  and  added  each 
individual  fiactor.  The  Department 
calculated  the  weighted-average  price 
factor  by  multiplying  the  deflated  price 
for  each  contract  year  by  the  nominal 
volimie  of  the  contract  year  over  the 
total  nominal  volume  of  the  contract 

Dated:  October  6, 1997. 
foaeph  A.  Spetrini, 

Deputy  Assiataat  Secretary  for  Antidumping 
CountBtvailing  Duty— Group  ID. 
[FR  Doc.  97-27472  Filed  10-15-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-649-602] 

Certain  Welded  Cartxm  Steel  Pipes 
and  Tubes  From  Thailand:  Rnal 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  requests  by 
Thai  Union  Steel  Co.,  Ltd.  ("Thai 
Union"),  Saha  Thai  Steel  Pipe 
Company,  Ltd.  ("Saha  Thai"),  and  its 
affiliated  exporter  S.A.F.  Pipe  Export 
Co.,  Ltd.,  ("SAF")  (collectively  "Saha 
Thai"),  and  two  importers,  Ferro  Union 
hic.  ("Ferro  Union"),  and  ASOMA  Corp. 
("ASOMA").  the  Department  of 
Commerce  ("the  Department")  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand  This  review  covers  the 
following  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States:  Saha  Thai  and  Thai  Union.  The 
period  of  review  ("POR")  is  March  1. 
1995  through  February  29, 1996.  We 
received  comments  on  the  preliminary 
results  and  rebuttal  comments  from  the 
petitioners  and  respondents. 

Based  on  our  analysis  of  comments  '' 
received,  we  have  applied  total  adverse 
facts  available  to  both  Saha  Thai  and 
Thai  Union.  Therefore,  with  respect  to 
both  respondents,  the  final  results  do 
not  ditht  from  the  preliminary  results. 
The  final  weighted-average  dumping 
margins  are  listed  below  in  the  section 
entitled  "Final  Results  of  Review." 
EFFECTIVE  DATE:  October  16. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Totaro  or  Dorothy  Woster,  AD/CVD 
Enforcement  Group  III,  Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1398  or  (202)  482- 
3362,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments ' 
made  to  the  Tariff  Act  of  1930 
(hereinafter,  "the  Act")  by  the  Uruguay 
Round  Agreements  Act  ("URAA").  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
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are  to  the  current  regulations,  as 
codified  at  19  CFR  part  353  (April 
1997).  Although  the  Department's  new 
regulations  codified  at  19  CFR  part  351 
(62  FR  27296,  May  19. 1997)  ("Final 
Regulations")  do  not  govern  this 
administrative  review,  citations  to  those 
regulations  are  provided,  where 
appropriate,  as  a  statement  of  current 
departmental  practice. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  11, 1986.  the  Department 
published  in  the  Federal  Re^ster  an 
antidumping  duty  order  on  welded 
carbon  steel  pipes  and  tubes  from 
Thailand  (51  FR  8341).  On  March  4, 
1996,  the  Department  published  a  notice 
of  opportunity  to  request  an 
administrative  review  of  this  order 
covering  the  period  March  1, 1995 
through  February  29,  1996  (61  FR  8238). 
Timely  requests  for  an  administrative 
review  of  the  antidumping  order  with 
respect  to  sales  by  Saha  Thai/SAF  and 
Thai  Union  during  the  POR  were  filed 
by  Thai  Union,  and  jointiy  by  Saha 
Thai.  SAP,  Pano  Union,  and  ASOMA. 
The  Department  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  April  25,  1996 
(61  FR  18378). 

On  May  14. 1096.  Saba  Thai.  SAP. 
Feno  Union,  and  ASOMA  sought  to 
withdraw  their  request  for  review  and 
requested  that  the  Department  termiiute 
the  review  with  respect  to  sales  by  Saha 
Thai/SAF  during  the  POR.  The  domestic 
interested  parties.  Allied  Tube  & 
Conduit  Corporation,  Laclede  Steel 
Company.  Sawhill  Tubtdar  Division  of 
Armco,  Inc.,  and  Wheatiand  Tube 
Company,  ("petitioners"),  objected  to 
partial  termination  of  the  review  on  the 
groimds  that,  on  March  29,  1996.  they 
had  submitted  to  the  Department  a 
timely  request  for  review  of  sales  by 
these  companies  and  served  Saha  Thai 
with  a  copy  of  this  request  Although 
there  is  no  official  record  of  petitioners' 
request,  because  the  reason  for  the  filing 
error  is  unclear  and  given  the  remedial 
nature  of  the  antidumping  law  and  the 
feet  that  Saha  Thai  received  notice  of 
petitioners'  request,  the  Department 
elected  to  continue  the  ongoing  review 
of  these  sales.  See  Memorandum  to 
Robert  S.  LaRussa  from  Stephen  J. 
Poive/i.  July  11, 1996. 

On  May  24, 1996,  the  petitioners 
requested  that  the  Department  verify  the 
responses  of  both  Saha  Thai  and  Thai 
Union. 

The  Department  determined  that  it 
was  not  practicable  to  complete  this 
review  within  statutory  time  limits,  and. 
pursuant  to  section  751(a)(3XA)  of  the 


Act,  extended  the  time  limit  for  the 
preliminary  results  of  the  review  on 
November  1, 1996.  On  April  10, 1997, 
the  Department  published  in  the 
Federal  Register  (62  FR  17590)  the 
preliminary  results  of  its  administrative 
review  of  this  antidumping  order 
covering  the  period  March  1, 1995 
through  February  29, 1996.  On  August 
8, 1997.  pursuant  to  section  751(a)(3)(A) 
of  the  Act.  the  Deptartment  extended  the 
time  limit  for  the  final  results  of  the 
review. 

On  August  21. 1997.  the  Department 
requested  Saha  Thai  to  submit  onto  the 
record  of  this  segment  of  the  proceeding 
certain  information  concerning  its 
ownership  and  management  structure 
and  the  ownership  interests  of  its 
directors  that  Saha  Thai  had  placed  on 
the  record  of  the  subsequent  segment 
(die  March  1, 1996-February  28, 1997 
POR).  Saha  Thai  complied  with  this 
request  in  a  timely  manner.  Saha  Thai 
submission  August  25, 1997.'  Both  Saha 
Thai  and  petitioners  filed  comments  on 
Saha  Thai's  submission.^ 

The  Department  has  now  completed 
this  review  in  accordance  with  section 
751(a)  of  the  Act 

Scope  of  the  Review 

The  products  covoed  by  this 
administrative  review  are  certain 
circiUar  welded  carbon  steel  pipes  and 
tubes  from  Thailand.  The  subject 
merchandise  has  an  outside  diameter  of 
0.375  inches  or  more,  but  not  exceeding 
16  inches.  These  products,  which  are 
commonly  referred  to  in  the  industry  as 
"standard  pipe"  or  "structural  tubing," 
are  hereinafter  designated  as  "pipe  and 
tube."  The  merchandise  is  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  7306.30.1000. 
7306.30.5025.  7306.30.5032. 
7306.30.5040.  7306.30.5055. 
7306.30.5085  and  7306.30.5090. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive.  This 
review  covers  sales  of  these  products  by 
Saha  Thai/SAF  and  Thai  Union  during 
the  period  March  1. 1995  through 
February  29. 1996. 


■  On  two  occMions,  Saha  Thai  resubmitted 
portions  of  this  filing  as  public  documents  after 
partially  withdrawing  its  claims  of  business 
proprietary  treatment.  See  Saha  Thai  submission 
September  8. 1997  and  Saha  Thai  submission 
October  2.  1997. 

'  Both  sets  of  comments  were  submitted  on 
September  8, 1997.  Saha  Thai  resubmitted  the 
business  proprietary  version  of  its  comments  as  a 
public  document  See  Saha  Thai  submission 
October  1.1997. 


Verification 

As  provided  in  section  782(1)  of  the 
Tariff  Act.  we  verified  information 
provided  by  the  respondents,  Saha  Thai 
and  Thai  Union,  by  using  standard 
verification  pnx^dures,  including  on- 
site  inspection  of  the  manufacturers' 
facilities,  examination  of  relevant 
purchase  and  financial  records,  and 
analysis  of  original  docimientation  used 
by  Saha  Thai  and  Thai  Union  to  prepare 
responses  to  requests  for  information 
from  the  Department  Our  verification 
results  are  ouUined  in  the  verification 
reports.  See  Memoranda  to  the  file  from 
Theresa  L  Caherty,  John  B.  Totaro  and 
Dorodiy  A.  Woster,  April  4,1997  ("Cost 
Verification  Ref>orts"t 

Facts  Available 

Soiia  Thai 

We  preliminarily  determined  that  the 
use  of  total  adverse  bets  available  was 
appropriate  with  respect  to  Saha  Thai's 
submitted  data  in  accordance  with 
section  776(aK2)(C)  and  section  776(b) 
of  the  Act  because  we  foimd  that  Saha 
Thai  had  significantiy  impeded  the 
review  by  biling  to  comply  with  our 
requests  for  complete  information  on 
affiliates.  In  response  to  the 
Department's  requests  that  Saha  Thai 
identify  all  affiliated  compMnies 
involved  in  the  production  or  sale  of  the 
subject  merchandise,  the  record 
demonstrates  that  Saha  Thai  failed  to 
disclose  its  affiliation  with  Thai  Tube 
Co.,  Ltd.  ("Thai  Tube"),  a  producer  of 
subject  merchandise,  and  three 
customers,  two  of  which  are  resellers  of 
subject  merchandise.  Saha  Thai  also 
failed  to  provide  complete  informatitm 
concerning  ownership  and  management 
of  the  Siam  Steel  Group.  See 
Memorandum  to  ilodert  S.  LaRussa  from 
Joseph  A.  Spetrini,  March  31. 1997  on 
file  in  the  Central  Records  Unit.  Room 
B099  of  the  main  Commerce  Building. 

Section  771(33)  of  the  Act  defines 
"affihated  persons"  for  purposes  of  our 
antidimiping  analysis.  Section 
771(33)(A)  of  the  Act  defines  "affihates" 
as  "(mjembers  of  a  family  including 
brothers  and  sisters  (whether  by  whole 
or  half  blood),  spouse,  ancestors,  and 
lineal  descendants."  Under  the  Act, 
members  of  a  family  are  viewed  as  a 
unit.  e.g..  an  affiliated  person.  Further, 
the  term  "including"  in  this  definition 
indicates  that  the  list  of  family  relations 
is  illustrative,  not  finite. 

Section  771(33)(F)  defines  aCBliates  as 
"[t]wo  or  more  persons  directiy  or 
indirectiy  controlling,  controlled  by,  or 
under  common  control  with,  any 
person."  The  statutory  definition  of 
affiliated  persons  in  section  771(33)  oi 
the  Act  sUtes  that  "control"  exists 
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where  one  person  "is  legally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction"  over  another 
person.  The  Statement  of 
Administrative  Action  accompanying 
the  Uruguay  Round  Agreements  Act 
("SAA").  H.R.  Doc.  316,  Vol.1.  103d 
Cong.  (1994).  indicates  that  stock 
ownership  is  not  the  single  evidentiary 
factor  for  determining  whether  a  person 
is  in  a  position  of  control,  and  that 
control  may  also  be  established  through 
corporate  or  family  groupings.  SAA  at 
838.  Thus,  the  statute  and  the  SAA 
expressly  envision  afBliation  based  on 
family  stockholdings,  consistent  with  . 
our  prior  practice.  See,  e.g..  Certain 
Fresh  Cut  Flowers  From  Colombia;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  61  FR  42833, 
42853  (August  19.  1996)  (common 
stockholdings  of  particular  families 
found  to  control  one  or  more  corporate 
entities).  Moreover,  as  stated  in  the  final 
regulations,  the  Department  intends  to 
scrutinize  closely  issues  of  afGliation  by 
bmily  groupings.  Final  Regulations,  62 
FR  at  27380.  The  Department  has 
analyzed  the  information  on  affiliation 
on  the  record  in  this  administrative 
review,  and  determined  that  Saha  Thai 
and  certain  home  market  customers, 
service  providers,  and  producers  of  the 
subject  merchandise  to  be  affiliated 
under  section  771(33)(F)  by  virtue  of 
common  control  by  several  families 
involved  in  the  ownership  and 
management  of  Saha  Thai. 

Members  of  six  families  hold  varying 
percentages  of  Saha  Thai's  shares  and 
hold  all  of  the  seats  on  Saha  Thai's 
board  of  directors.  Several  of  Saha 
Thai's  directors  also  hold  positions  as 
officers  and  managers  in  the  company: 
Limsiam  Ampapankit,  Chairman  of  the 
Board;  Somchai  Karuchit.  Managing 
Director,  Somchai  Lamatipanont, 
Deputy  Managing  Director,  and  Kim 
Hua  Sae  Heng.  Financial  Director.  Saha 
Thai  September  8,  1997  submission. 
Saha  Thai's  affiliations  are  established 
through  the  common  control  and 
financial  holdings  of  these  families. 

We  find  that  Saha  Thai  is  affiliated 
with  Thai  Tube  and  Thai  Hong  Steel 
Pipe  Import  Export  Co.,  Ltd,  ("Thai 
Hong"),  producers  of  the  subject 
merchandise,  under  section  771(33)(F) 
of  the  Act  by  virtue  of  common  control 
by  the  Lamatipanont  family.  Somchai 
Lamatipanont  is  the  Deputy  Managing 
Director  of  Saha  Thai;  under  the 
circumstances  in  this  case,  we  find  this 
places  him  in  a  position  of  legal  and 
operational  control  of  Saha  Thai.  The 
Lamatipanont  family  is  in  a  position  of 
legal  and  operational  control  in  Thai 
Tube  and  Thai  Hong  by  virtue  of  the 
Lamatipanont  family's  substantial 


ownership  interests  in  both  companies 
and  the  positions  of  family  members  as 
officers  and  directors.  Therefore,  the 
Lamatipanont  family  is  legally  and 
operationally  in  a  position  of  control 
over  Thai  Tube,  Thai  Hong,  and  Saha 
Thai.  Therefore,  these  companies  are 
affiliated  under  section  771(33)(F)  of  the 
Act. 

We  also  find  that  Saha  Thai  is 
affiliated  with  three  of  its  home  market 
customers  by  virtue  of  common  control 
by  three  families  in  positions  of  control 
within  Saha  Thai.  These  customers  are 
referred  to  in  this  notice  as  Company  A, 
Company  B,  and  Company  C  for 
business  proprietary  reasons.  Two  of 
these  customers  (Companies  A  and  B) 
are  resellers  of  Saha  Thai  pipe.  In  the 
circiimstances  of  this  caae,  we  find  that 
three  Saha  Thai  officers,  Kim  Hua  Sae 
Heng — Financial  Director,  Somchai 
Lamatipanont — Deputy  Managing 
Director,  and  l.imaiiiin  Ampapankit — 
Chairman  of  the  Board,  are  in  positions 
of  legal  and  operational  control  of  Saha 
Thai  due  to  their  positions  in  the  Saha 
Thai  management  hierarchy.  Saha  Thai 
September  8,  1997  QR.  In  addition, 
these  officers'  fiunilies  each  hold 
substantial  ownership  interests  in  Saha*   ' 
Thai.  The  officers'  families  are  also  in 
positions  of  legal  and  operational 
control  in  Company  A,  Company  B,  and 
Company  C,  respectively,  by  virtue  of 
the  family  members'  ownership 
interests  in  these  companies.  Saha  Thai 
August  25, 1997  QR.  Therefore.  Saha 
Thai  and  Company  A  are  under 
common  control  of  the  Sae  Heng/ 
Ratanasirivilai  family,  Saha  Thai  and 
Company  B  are  under  common  control 
of  the  Lamatipanont  family,  and  Saha 
Thai  and  Company  C  are  imder  common 
control  of  the  Ampapankit  family.  Thus, 
Saha  Thai  is  affiliated  with  each  of  these 
ciistomers  within  the  meaning  of  section 
771(33)(F)oftheAct 

Finally,  we  find  that  the  Karuchit/ 
Kunanantakul  family  also  is  in  a 
position  of  legal  and  operational  control 
of  the  Siam  Steel  Group  companies  by 
virtue  of  the  Kanichit/Kunanantakul 
fomily  members'  positions  as  directors 
and  the  family's  ownership  interests  in 
these  companies.  For  example,  Somchai 
Karuchit  is  the  Managing  Director  of 
Saha  Thai,  which  places  him  in  a 
position  of  legal  and  operational  control 
of  Saha  Thai.  Also,  Mr.  Karuchit  is  the 
Chairman  of  another  Siam  Steel  Group 
company,  Siam  Steel  International,  Saha 
Thai's  largest  shareholder.  The  record 
evidence  demonstrates  that  the 
Karuchit/Kunanantakul  family  controls 
the  Siam  Steel  Group  companies, 
therefore  we  consider  the  Siam  Steel 
Group  to  be  a  corporate  or  family 
grouping  as  envisioned  by  the 


regulations  and  the  SAA.  which 
establishes  an  affiliation  among  all  Siam 
Steel  Group  companies  under  section 
771(33XF)  of  the  Act.  On  this  basis,  we 
find  that  Saha  Thai  is  affiliated  tmder 
section  771{33)(F)  of  the  Act  with  the 
Siam  Steel  Group,  which  include 
Company  D,  a  Saha  Thai  customer,  and  ' 
Company  E,  a  pipe  producer,  by  virtue 
of  common  control  by  the  Karuchit/ 
Kunanantakul  family. 

Despite  our  requests  to  do  so,  Saha 
Thai  failed  to  identify  these  affiliated 
producers  and  customers  in  its 
questionnaire  responses.  Rather,  the 
Department  discovered  information 
establishing  these  affiliations  late  in  the 
administrative  proceeding.  In  fact,  as 
recently  as  weeks  before  these  final 
results  we  received  additional 
information  firom  Saha  Thai  at  the 
Department's  request  which  further 
confirmed  our  preliminary  findings  of 
affiliation.  Moreover,  although  Saha 
Thai  identified  members  of  the  Siam 
Steel  Group  as  potential  affiliates,  Saha 
Thai  did  not  provide  complete 
information  concerning  the  management 
and  ownership  of  the  member 
companies  when  requested  to  do  so.  In 
light  of  these  circumstances,  our 
preliminary  results  in  which  we 
assigned  a  dumping  margin  to  Saha 
Thai  based  on  total  adverse  facts 
available  remain  unchanged. 

Thai  Union 

We  preliminarily  determined  that  the 
use  of  total  advene  bets  available  was 
appropriate  with  respect  to  Thai 
Union's  submitted  data  in  accordance 
with  section  776(a)(2)(D)  and  section 
776(b)  of  the  Act  because  we  foimd  that 
Thai  Union  provided  cost  of  production 
(COP)  data  that  could  not  be  verified 
and  because  Thai  Union  failed  to 
reconcile  its  reported  costs  with  its 
normal  books  and  records.  We  have  not 
changed  the  preliminary  results  based 
on  comments  received  (see  Comment  5 
below);  therefore,  for  these  final  results, 
we  have  assigned  a  dumping  margin  to 
Thai  Union  based  upon  total  adverse 
facts  available. 

Analyns  of  Commenta  Received 

The  petitioners,  Saba  Thai,  and  Thai 
Union  submitted  case  briefs  on  May  12, 
1997,  and  rebuttal  brie£s  on  May  19, 
1997.  A  public  hearing  was  held  on  June 
6, 1997.  The  comments  submitted  by 
petitioners  and  respondents  that  relate 
to  the  calculation  of  margins  are  not 
addressed  in  this  notice  because  the 
final  margins  for  this  administrative 
review  are  based  on  total  adverse  facts 
available. 
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Conunent 1 

Saha  Thai  argues  that  the  Department 
based  its  preliminary  results  upon  a 
misapprehension  of  the  pertinent  facts 
with  respect  to  parties  deemed  affiliated 
with  Saha  Thai.  Saha  Thai  claims  that 
the  Department's  statement  in  the 
preliminary  results  that  Mr.  Somchai 
Lamatipanont  is  Chairman  of  Saha  Thai 
and  that  members  of  the  Chairman's 
family  manage  Thai  Tube,  is  factually 
incorrect.  Saha  Thai  states  that  Mr. 
Somchai  Karuchit,  and  not  Mr.  Somchai 
Lamatipanont,  is  Chairman  of  Saha 
Thai.  Siaha  Thai  also  notes  that  Mr. 
Lamatipanont,  and  not  Mr.  Karuchit, 
has  a  brother  who  is  the  managing 
director  of  Thai  Tube.  Furthermore, 
Saha  Thai  argues  that  Mr.  Lamatipanont 
is  a  director  of  Saha  Thai.  Saha  Thai 
claims  that  it  identified  the  family 
relations  of  Mr.  Somchai  Lamatipanont 
having  a  shareholding  interest  in  Saha 
Thai  and  Thai  Tube  in  its  response  to 
the  Department's  second  post- 
verification  questionnaire  dated  March 
27, 1997.  Saha  Thai  further  states  that 
neither  Mr.  Karuchit  nor  his  cousins, 
Mr.  Wanchai  Kunanantakul  and  Mr. 
Anantachai  Kunanantakul,  have  direct 
or  indirect  interest  in  Thai  Tube,  and  no 
family  membera  are  involved  in  the 
management  of  Thai  Tube.  Finally,  Saha 
Thai  notes  that  ownenhip  of  Saha  Thai 
is  dispersed  such  that  no  family  or 
director  controls  Saha  Thai  by  virtue  of 
controlling  the  board.  Saha  Thai 
contends  that  because  of  its  firactionated 
interests  represented  by  multiple 
directorahips  and  shareholdings,  Saha 
Thai's  directora  can  only  control  Saha 
Thai  when  acting  "together,"  not  as 
individuals. 

Saha  Thai  disagrees  with  the 
Department's  finding  that  the  familial 
relationship  between  Mr.  Somchai 
Lamatipanont  and  his  brother  Mr. 
Surasak  Lamatipanont,  Thai  Tube's 
managing  director,  creates  an  affiliation 
between  Saha  Thai  and  Thai  Tube. 
Moreover,  Saha  Thai  argum  that 
Congress,  when  enacting  the  changes  to 
section  771(33)  imder  the  Uruguay 
Round  Amendments  Act,  did  not 
include  a  provision  which  holds  that  an 
affiliate  of  an  affiliate  is  an  affiliate. 

Saha  Thai  argues  that,  at  the  time  it 
completed  the  Department's 
questionnaires,  it  had  no  direct 
knowledge  of  the  operations  of  Thai 
Tube  or  'Thai  Tube's  relationship  to  Thai 
Hong.  Saha  Thai  also  reiterates  that  it 
has  no  details  regarding  the  terms  of 
Thai  Hong's  bankruptcy  in  January 
1902,  and  does  not  know  why  the  1991 
Iron  and  Steel  WoHa  of  the  World  lists 
Thai  Hong  as  being  located  at  the  same 
address  as  Huii  Tube,  except  to  suggest 


that  some  of  Thai  Hong's  personnel  may 
have  been  transferred  to  'Thai  Tube. 
Saha  Thai  notes  that  in  public  filings 
made  with  the  Thai  Ministry  of 
Commerce  dated  March  1997,  Thai 
Hong  was  located  at  a  different  address 
than  the  alleged  address  of  Thai  Tube. 
Finally,  Saha  Thai  holds  that  while 
there  is  some  overlap  in  the  directora  of 
Thai  Hong  and  Thai  Tube,  the 
ownerahip  is  quite  different. 

Saha  Thai  also  argues  that  even  if 
Saha  Thai  and  Thai  Tube  are  considered 
affiliated,  there  is  substantial  evidence 
on  the  record  to  demonstrate  that 
collapsing  them  is  inappropriate.  Saha 
Thai  cogues  that  the  Department 
considered  only  the  extent  to  which  the 
two  companies  have  common  family 
members  in  its  decision  to  collapse  Saha 
Thai  with  Thai  Tube  (see  Memorandum 
from  Joseph  Spetrini  to  Assistant 
Secretary  Robert  LaRussa,  March  31, 
1997).  Saha  Thai  notes  that  the 
Preamble  to  the  Final  Regulations  states 
at  27345.  "[C]ollapsing  requires  a 
finding  of  more  than  affiliation." 
Moreover,  Saha  Thai  notes  that  the 
Court  of  International  Trade  (CIT)  has 
required  the  Department  to  undertake  a 
serious  analysis  of  the  potential  for 
price  manipulation  before  collapsing 
two  parties.  Saha  Thai  further 
recognizes  that  the  Department's  general 
practice,  as  approved  by  the  CTT  in 
Nihon  Cement  Co.  v.  United  States,  17 
err  400  (1993),  is  not  to  collapse  related 
parties.  Saha  'Thai  argues  that  the 
preliminary  results  in  this  case  contains 
no  substantive  analysis  of  the  potential 
for  price  manipulation  which  the 
Department  must  undertake  before 
deviating  from  its  general  practice  of 
calculating  individual  rates. 

Saha  Thai  concludes  that  the 
application  of  adverse  bets  available  to 
Saha  Thai  is  inappropriate.  Saha  Thai 
argues  that  the  Department  may  resort  to 
the  focts  available  only  when  a 
respondent  has  not  complied  with  a 
request  for  information.  Saha  Thai 
contends  that  when  the  Department 
neglects  to  request  information  that  it 
later  finds  necessary  for  its 
determination,  it  should  not  resort  to 
best  information  available,  but  should 
issue  a  supplemental  request  for 
information. 

In  its  supplemental  comments,  Saha 
Thai  argued  that  Saha  Thai  is  managed 
by  its  Mana^g  Director,  Mr.  Somchai 
Karuchit,  and  that  other  individuals 
involved  in  Saha  Thai  are  given  titles 
and  positions  to  accommodate  the  legal 
corporate  requirements  that  different 
individuals  hold  each  of  various 
corporate  office  positions.  Saha  Thai 
continues  that  both  day-to-day  operating 
decisions  and  major  management 


decisions  are  generally  made  by  Mr. 
Karuchit,  and  that  while  major 
management  decisions  are  subject  to 
approval  by  the  board,  neither  the 
deputy  managing  director  nor  any  other 
officer  or  director  has  any  special  role 
in  obtaining  or  ensuring  such  approval. 

Saha  Thai  also  asserted  in  its 
supplemental  comments  that  because 
Mr.  Surasak  Lamatipanont  and  Mr. 
Somchai  Lamatipanont  are  not  lineal 
descendants,  Saha  Thai  and  Thai  Tube 
are  not  affiliated  by  virtue  of  their 
familial  ties. 

Petitionen  counter  that  the 
Department  correctly  based  the 
preliminary  results  on  the  facts 
available  and  should  do  so  for  the  final 
results  as  well.  Petitionen  hold  that  the 
facts  available  decision  was  based  on 
three  omissions  by  Saha  Thai  in 
reporting  its  affiliated  parties:  fint.  Saha 
Thai  failed  to  report  as  affiliated  parties 
the  customere  that  are  owned  or 
controlled  by  members  of  the  Saha  Thai 
board  of  directors  who  are  also 
shareholdera  in  Saha  Thai  (Companies 
A.  B  and  C)  (see  Comment  2,  below); 
second.  Saha  Thai  Mled  to  disclose  that 
one  of  the  membera  of  the  Siam  Steel 
Group,  to  which  Saha  Thai  is  affiliated 
(Company  E),  is  a  producer  of  subject 
merchandise  (see  Comment  4,  below); 
and  third,  family  membera  of  a  Saha 
Thai  director  who  is  also  the  largest 
individual  shareholder  of  Saha  Thai 
manage  and  control  Thai  Tube,  a  Thai 
producer  of  subject  merchandise. 
Petitionen  argue  that  in  addition  to  not 
reporting  information  about  its 
relation^p  to  Thai  Tube,  Saha  Thai 
committed  an  error  of  omission  by 
responding  to  the  Department's 
questions  about  Thai  Hong  without 
mentioning  Thai  Hong's  successor,  Thai 
Tube.  Petitionen  also  note  that  Saha 
Thai  failed  to  disclose  that  it  purchased 
pipe  from  other  Thai  resellos  or 
producen  for  sale  (see  Comment  3. 
below).  Petitionen  argue  that  the 
Department  provided  Saha  Thai  with 
numerous  opportiuiities  to  list  all  of  its 
affiliated  parties,  which  Saha  Thai 
foiled  to  do.  Petitionen  state  that  these 
omissions  indicate  Saha  Thai's  inte^  to 
obfuscate  its  relationships  with 
affiliated  companies. 

Petitionen  argue  that  the 
Department's  incorrect  identification  of 
Somchai  Lamatipanont  as  the  Chairman 
of  Saha  Thai  was  not  the  "linchpin"  of 
the  preliminary  results,  and  it  does  not 
oblige  the  Department  to  change  its 
preliminary  results.  Because  Somchai 
Lamatipanont  is  (1)  an  officer  and 
director  of  Saha  Thai,  and  (2)  the 
"scion"  of  the  Lamatipanont  family 
ownenhip  group,  one  of  only  six 
families  participating  in  the  control  of 
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Saha  Thai,  petitioners  argue  that  he  is 
"one  of  the  most  important  members  of 
the  small  group  of  directors  and 
shareholders  who  control  Saha  Thai" 
and  "both  'legally  and  operationally  in 
a  position  to  exercise  direction  or 
restraint'  over  Saha  Thai,  whether 
directly  or  indirectly,  in  concert  with 
other  directors  and  shareholders  from 
the  small  group  of  control  bmilies  in 
this  closely  held  comp>any." 

Petitioners  argue  that  Saha  Thai  is 
affiliated  with  Thai  Tube  within  the 
meaning  of  section  771(33)  (F)  and  (G) 
of  the  Act  Petitioners  argue  that 
operation  of  Saha  Thai  requires  the 
concerted  action  of  at  least  several  to  all 
of  the  six  families  that  control  Saha 
Thai's  stock.  Petitioners  then  iahx  that 
each  of  the  six  fiunilies,  separately  and 
together,  control  Saha  Thai.  The 
femilies'  representatives  on  the  board 
are  each  legally  or  operationally  in  a 
position  to  exercise  restraint  or 
direction  over  Saha  Thai,  either  directly 
or  indirectly.  Therefore,  the 
Lamatipanont  family,  led  by  Mr. 
Somchai  Lamatipanont,  is  part  of  the 
control  group  of  Saha  Thai.  In  addition, 
petitioners  argue  that  Saha  Thai  clearly 
controls  Thai  Tube  and  its  predecessor. 
Thai  Hong.  Petitioners  note  that 
information  on  the  record  indicates  that 
two  members  of  the  Lamatipanont 
fiunily  are  the  only  directors  of  Thai 
Tube,  and  that  one  member  of  the 
family  is  the  managing  director  of  Thai 
Tube.  Thus,  petitioners  reason  that 
Lamatipanont  family  members  who  are 
affiliated  under  section  771(33)(A)  are 
legally  and  operationally  in  a  position  to 
exercise  direction  or  restraint  over  both 
Saha  Thai  and  Thai  Tube,  and  that  this 
establishes  affiliation  under  section 
771(33MF) — affiliation  by  common 
control  of  the  Lamatipanont  family.  In 
addition,  petitioners  argue  that  the 
Department  does  not  have  complete 
information  about  the  extent  of 
management  or  ownership  of  Thai  Tube 
by  other  Lamatipanont  family  members 
or  by  the  other  families  who  control 
Saha  Thai,  if  any. 

Petitioners  argue  that  Saha  Thai  eirs 
in  inferring  that  because  the 
Lai^tipanont  bmily  does  not  control 
50%  or  more  of  the  voting  shares  or  the 
board  of  directors  of  Saha  Thai,  the 
family  caimot  exercise  control  over  Saha 
Thai.  This  inference,  petitioners  argue, 
is  not  supported  by  the  statute. 
Petitioners  cite  the  SAA  at  838,  which 
states  that  control  can  exist  "even  in  the 
absence  of  an  equity  relationship,"  and 
the  statute  which  defines  control  as  one 
person  "legally  or  operationally  in  a 
position  to  exercise  restraint  or 
direction"  over  another  person. 
Petitioners  reason  that  this  phrase  in  the 


statute  does  not  mean  that  the  person 
exercising  control  must  be  able  to 
compel  the  actions  of  another  person  or 
entity  in  every  instance,  but  that  the 
"controlling"  person  or  entity  must  be 
able  to  influence  the  actions  of  the 
entity  controlled  by  virtue  of  the 
controlling  entity's  or  person's  position. 
Petitioners  conclude  that,  in  the  case  of 
Saha  Thai,  where  no  one  director, 
shareholder  or  family  of  shareholders 
can  dictate  the  course  of  Saha  Thai, 
each  of  the  directors,  "control  families" 
and  shareholders,  including  Somchai 
Lamatipanont.  can  exercise  control  as 
defined  in  the  statute. 

Therefore,  petitioners  argue,  Saha 
Thai  should  have  placed  information 
concerning  its  relationship  with  Thai 
Tube  on  the  record  in  response  to  the 
Department's  questionnaire  requests  for 
information  on  entities  affiliated 
through  stock  ownership  and  by  means 
other  than  stock  ownership.  Petitioners 
argue  that  evidence  on  the  record  shows 
that  Saha  Thai  made  a  tactical  decision 
not  to  report  the  full  extent  of  its 
affiliations,  including  its  affiliation  with 
Thai  Tube.  Petitioners  state  that  Saha 
Thai's  failure  to  provide  requested  data 
on  affiliation  should  lead  to  the 
application  of  facts  available.  If  there 
was  ambiguity  as  to  the  information 
requested  by  the  Department, 
petitioners  argue  that  Saha  Thai  should 
have  resolved  this  ambigmty  through 
consultation  with  the  Department  as 
directed  by  the  questioiuiaire  itself. 

Petitioners  then  argue  that  the 
Department  was  unable  to  perform  a 
collapsing  analysis  of  Saha  Thai  and 
Thai  Tube  because  Saha  Thai  failed  to 
provide  the  requested  information  about 
affiliates.  Because  the  Department  could 
not  determine  whether  sales  from  Thai 
Tube  were  necessary  for  its  calculation 
of  normal  value  or  export  price,  there  is 
no  assurance  that  the  Department  has 
reviewed  all  of  the  U.S.  and  home 
market  sales  that  should  be  attributed  to 
Saha  Thai.  Petitioners  state  that  because 
the  Department  was  Unable  to  collect, 
place  on  the  record,  and  verify  the 
information  necessary  to  perform  a 
collapsing  analysis,  Saha  Thai's 
contention  that  evidence  on  the  record 
indicates  that  collapsing  is 
inappropriate  is  inaccurate. 

In  summary,  petitioners  argue  that  the 
Department  cannot  calculate  normal 
value  or  export  price  because  Saha 
Thai's  reported  information  on  affiliates 
is  incomplete.  In  addition,  petitioners 
ai^e  that  Saha  Thai  purposefully  failed 
to  disciiss  Thai  Tube  when  the 
Department  requested  information  after 
verification  about  Saha  Thai's  affiliation 
with  Thai  Hong.  Petitioners  argue  that 
Saha  Thai  did  not  act  in  good  faith  by 


failing  to  identify  Thai  Tube  as  the 
successor  to  Thai  Hong.  Petitioners 
argue  that  Saha  Thai  failed  to  provide 
requested  information  on  its  affiliations 
by  the  d^dlines  set  by  the  Department, 
thus  impeding  the  proceeding,  and  that 
Saha  Thai's  incomplete  responses  meet 
all  of  the  statutory  factors  for  resorting 
to  facts  available.  In  addition, 
petitioners  assert  that  an  adverse 
inference  is  warranted  because  of  Saha 
Thai's  failure  to  act  to  the  best  of  its 
ability  to  provide  information  on 
affiliates.  Finally,  petitioners  argue  that 
the  Department  should  apply  a  single 
dumping  margin  to  Saha  Thai,  Thai 
Tube,  and  Saha  Thai's  affiliated 
producer  of  PVC-coated  water  pipe 
(Company  E)  (see  comment  4.  below). 

Department's  Position 

As  discussed  above  in  the  Facts 
Available  section,  the  definition  of 
affiliated  persons  in  the  Act  includes 
two  (or  more)  companies  under 
common  control  of  a  third  entity 
(section  771(33)(F)).  The  Act  states  that 
"control"  exists  where  one  person  "is 
legally  or  operationally  in  a  position  to 
exercise  restraint  or  direction"  over 
another  person,  section  771(33).  The 
SAA  indicates  that  stock  ownership  is 
not  the  single  evidentiary  factor  for 
determining  whether  a  person  is  in  a 
position  of  control,  and  that  control  may 
also  be  established  through  corporate  or 
family  groupings.  SAA  at  838.  We, 
therefore,  disa^ee  with  Saha  Thai's 
assertion  that  no  family  can  be  found  to 
"control"  Saha  Thai  under  section 
771(33),  and  that  Saha  Thai  cannot  be 
found  to  be  affiliated  with  another 
company  by  virtue  of  common 
ownership  interests  of  a  single  family. 
We  find  that  based  on  the  particular 
facts  of  this  case,  there  is  sufficient 
evidence  on  the  record  to  find  Saha 
Thai,  Thai  Hong,  and  Thai  Tube  to  be 
affiliated  imder  section  771(33)(F)  by 
virtue  of  common  control  by  the 
Lamatipanont  family. 

In  the  preliminary  results,  our 
determination  that  Saha  Thai  and  Thai 
Tube  are  under  common  control  of  the 
Lamatipanont  family  was  based  in  part 
on  an  erroneous  identification  of  Mr. 
Somchai  Lamatipanont  as  Saha  Thai's 
Chairman.  However,  while  Mr.  Somchai 
Lamatipanont  is  not  Saha  Thai's 
Chairman,  information  submitted  on  the 
record  by  Saha  Thai  after  the 
preliminary  results  demonstrates  that 
Somchai  Lamatipanont  is  the  Deputy 
Managing  Dbector  of  Saha  Thai.  Saha 
Thai  Supp.  QR,  September  8. 1997.  Saha 
Thai  argued  in  its  case  brief  that 
Somchai  Karuchit  is  the  Managing 
Director  of  Saha  Thai,  while  Somchai 
Lamatipanont  is  a  member  of  Saha 
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Thai's  board  of  directors.  Saha  Thai 
Case  Brief,  May  12, 1997,  at  17.  Saha 
Thai  failed  to  note  Mr.  Lamatipanont's 
position  as  Deputy  Managing  Director, 
thereby  mischaracterizing  his  role  as 
merely  a  member  of  the  board. 

In  its  supplemental  comments,  Saha 
Thai  asserted  that  Somchai 
Lamatipanont's  title  as  Deputy 
Managing  Director  does  not  vest  in  him 
any  managerial  control  over  the  day-to- 
day operations  of  the  company.  Saha 
Thai  claims  that  this  title  was 
designated  merely  to  fulfill  legal 
requirements  that  diflferent  individuals 
hold  each  of  the  various  corporate  office 
positions.  Saha  Thai  further  claims  that 
all  day-to-day  operating  decisions  and 
major  management  decisions  (including 
those  concerning  financial  issues)  are 
made  by  Mr.  Karuchit,  the  Managing 
Director,  and  therefore,  Mr. 
Lamatipanont  is  not  in  a  position  of 
legal  or  operational  control  in  Saha 
Thai.  Saha  Thai  submission  September 
5, 1997  (revised  public  version 
submitted  October  1, 1997). 

While  Saha  Thai  may  be  legally 
bound  to  assign  a  different  individual  to 
each  of  Saha  Thai's  corporate  office 
positions,  Saha  Thai  has  offered  no 
evidence  to  support  its  assertion  that  all 
such  positions,  with  the  exception  of 
Managing  Director,  are  devoid  of  any 
responsibility  over  either  day-to-day 
operating  decisions  or  major 
management  decisions.  As  the  officer 
second  to  the  Managing  Director,  a 
Deputy  Managing  Director  is  normally 
in  a  position  of  control.  Saha  Thai's 
unsubstantiated,  eleventh  hour  claims 
are  insufficient  to  esfablish  that  a 
Deputy  Managing  Director  has  no  legal 
or  operational  authority. 

Moreover,  based  on  the  facts  on  the 
record,  the  Department  maintains  its 
finding  in  the  preliminary  results  that 
the  Lamatipanont  family  controls  Thai 
Tube.  Information  submitted  following 
the  preliminary  results  confirms  our 
preliminary  finding:  Surasak  and 
Surangrat  Lamatipanont  are  Thai  Tube's 
only  directors;  Surasak  Lamatipanont  is 
Thai  Tube's  Managing  Director;  and  the 
Lamatipanont  family  members  have 
owned  48%  of  Thai  Tube's  common 
stock  since  1992.  August  25,  1997  QR, 
Exhibit  3:  Saha  Thai  Case  Brief,  May  12, 
1997,  at  17.  The  Department  therefore 
finds  that  Saha  Thai  and  Thai  Tube  are 
affiliated  by  means  of  common  control 
by  the  Lamatipanont  family.  (For  a  more 
detailed  analysis  of  this  issue,  see  the 
public  version  of  the  Memorandum  to 
the  File,  October  7, 1997.) 

We  also  disagree  with  Saha  Thai's 
assertion  in  its  supplemental  comments 
that  because  Mr.  Surasak  Lamatipanont 
and  Mr.  Somchai  Lamatipanont  are  not 


lineal  descendants,  Saha  Thai  and  Thai 
Tube  are  not  affiliated  by  virtue  of  their 
familial  ties.  Saha  Thai  submission 
September  5, 1997  at  fn.  3  (revised 
public  version  submitted  October  1. 
1997).  As  discussed  above,  the  plain 
language  of  section  771(33)(A)  does  not 
exclude  uncles  and  nephews  from  the 
category  of  familial  relations  covered  by 
this  subsection.  We  therefore  find 
Somchai  Lamatipanont,  Surasak 
Lamatipanont,  and  the  other 
Lamatipanont  family  members  involved 
in  Saha  Thai  and  Thai  Tube  to  be 
members  of  a  family  group,  affiliated 
under  section  771(33)(A)  of  the  Act 

We  also  conclude  that  the  evidence 
on  the  record  supports  a  finding  of 
affiliation  between  Saha  Thai  and  Thai 
Hong,  another  Thai  pipe  producer 
owned  or  controlled  by  members  of  the 
Lamatipanont  family.  After  verification 
of  Saha  Thai,  the  Department  obtained 
public  information  indicating 
Lamatipanont  family  management  of 
Thai  Hong,  a  respondent  in  an  earlier 
segment  of  this  proceeding  (March  1, 
1987— February  29. 1988  POR).  We 
pursued  the  potential  for  affilfation 
between  Saha  Thai  and  Thai  Hong 
raised  by  this  public  information  by 
issuing  a  questionnaire  inquiring  about 
the  nature  of  the  relationship  between 
Saha  Thai  and  Thai  Hong.  Saha  Thai's 
response  explained  that  Surasak, 
Samam.  and  Surang  Lamatipanont 
controlled  Thai  Hong,  but  that  the 
company  had  entered  into  bankruptcy. 
Saha  Thai  asserted  that  "[t]o  the  best  of 
Saha  Thai's  knowledge,  Thai  Hong 
never  resumed  operations  after  going 
bankrupt."  Saha  Thai  response,  March 
12, 1997.  On  March  21, 1997, 
petitioners  submitted  public 
information  stating  that  Thai  Tube  is  the 
successor  to  Thai  Hong. 

Petitioners  argue  that,  because  Thai 
Tube  is  the  successor  to  Thai  Hong, 
Saha  Thai  was  obligated  to  supply 
information  on  Thai  Tube  in  response  to 
the  Department's  questionnaire  on  Thai 
Hong.  As  described  above,  the 
Department  finds  that,  based  on  the 
information  on  the  record,  Saha  Thai 
and  Thai  Tube  are  "affiliated  persons" 
as  defined  by  section  771(33)(F)  of  the 
Act.  However,  contrary  to  petitioners' 
argiiment,  we  find  that  the  record  does 
not  contain  conclusive  evidence  that 
Thai  Tube  is  the  successor  organization 
to  Thai  Hong.  Petitioners  submitted 
public  information  indicating  that  Thai 
Tube  operates  from  the  same  address  as 
Thai  Hong,  that  Thai  Tube's  brand 
device  is  "THS,"  and  that  Thai  Tube 
"was  formerly  known  as  Thai  Hong 
Steel  Pipe  Co.,  Ltd."  (March  21. 1997 
submission,  exhibit  1  and  2).  Saha  Thai 
submitted  a  certified  statement  from  the 


Thai  Ministry  of  Commerce — indicating 
its  final  decision  on  Thai  Hong's 
bankruptcy  in  1992 — which  provides  a 
different  address  for  Thai  Hong's  head 
office  than  that  listed  in  any  of  the 
petitioners'  sources.  (March  12. 1997 
submission). 

Moreover,  the  Department  has 
obtained  public  information  indicating 
that  both  Thai  Hong  and  Thai  Tube 
were  operating  producers  of  steel  pipe 
and  tube  during  the  POR.  See 
Memomndum  to  the  File,  September  29, 
1997.  The  information  includes  the 
audited  1995  balance  sheet  and  income 
statement  for  Thai  Hong,  indicating  the 
fact  that  Thai  Hong  is  a  manufacturer, 
exporter,  and  importer  of  steel  pipe,  and 
that  as  of  April  1996,  98.75%  of  its 
shares  were  owned  by  individuals  widi 
the  surname  Lamatipanont  Because  the 
POR  covers  most  of  1995  (March  1, 1995 
through  February  29. 1996),  and  because 
the  public  financial  information 
indicates  that  Thai  Hong  maintained 
inventories,  received  export 
compensation,  paid  out  employee  social 
welfare,  and  by  all  indications 
conducted  business  during  1995,  the 
Department  concludes  that  Thai  Hong 
was  operating  as  a  manufacturer,  ■ 
importer,  and  exporter  of  the  subject 
merchandise  during  the  POR. 

The  same  source  that  contained 
information  on  Thai  Hong  also  lists  Thai 
Tube  Co.,  Ltd.  as  a  manufactxirer  of  steel 
pipe,  states  that  Surangrat  Lamatipanont 
is  a  Director  of  the  company,  and 
identifies  three  individuals  with  the 
surname  Lamatipanont  as  holding  48% 
of  Thai  Tube's  shares.  The  reliability  of 
this  information  is  corroborated  by 
information  obtained  from  the  Thai 
Ministry  of  Commerce  and  submitted  to 
the  Department  by  Saha  Thai.  Saha  Thai 
submission,  August  25, 1997.  Because 
public  information  on  the  record  of  this 
review  indicates  that,  during  the  POR. 
Thai  Hong  was  an  active  producer  of  the 
subject  merchandise  with  a  substantial 
ownership  interest  held  by  members  of 
the  Lamatipanont  family,  the 
Department  finds  that  Saha  Thai  and 
Thai  Hong  are  affiliated  under  section 
771(33)(F)  of  the  Act  by  means  of 
common  control  by  the  Lamatipanont 
family.  The  Department  therefore 
concludes  that  Saha  Thai  failed  in  its 
obligation  to  report  complete 
information  on  affiliated  parties,  in 
particular,  Thai  Hong,  a  producer  of  the 
subject  merchandise. 

lliese  findings  of  affiliation  support 
the  Department's  determination  to  resort 
to  adverse  facts  available  in  this  review. 
Information  establishing  Somchai 
Lamatipanont's  position  as  the  Deputy 
Managing  Director  of  Saha  Thai  was 
submitted  on  the  record  at  the 
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Department's  request  several  weeks 
before  the  deadline  for  these  final 
results.  This  information  is  yet  another 
indication  supporting  the  ability  of  the 
Lamatipanont  family  to  control  Saha 
Thai.  This  information,  as  well  as  facts 
confirming  the  Lamatipanont  Emily's 
ownership  and  control  of  both  Thai 
Tube  and  Thai  Hong,  confirms  the 
appropriateness  of  our  preliminary 
results  determination  that  Saha  Thai 
impeded  this  review  by  failing  to  fully 
disclose  its  affiliated  parties  in  a  timely 
maimer.  Saha  Thai's  failure  to  identify 
Thai  Tube  and  Thai  Hong  as  affiliated 
parties  in  response  to  the  Department's 
questionnaires  inhibited  our  inquiries 
into  its  relationships  with  these 
companies.  Saha  Thai  should  have 
identified  these  producers  as  affiliates 
or  potential  affiliates,  as  it  did  with  the 
Siam  Steel  Croup.  If  it  was  uncertain  as 
to  the  Department's  interpretation  of  the 
"affiliated  persons"  definition,  Saha 
Thai  should  have  contacted  the 
Department  and  requested  clarification. 
Saha  Thai  never  made  such  a  request. 
As  long  recognized  by  the  CIT.  the 
burden  is  on  the  respondent,  not  the 
Department,  to  create  a  complete  and 
acciirate  record.  See  Pistachio  Group  of 
Association  Food  Industries  v.  United 
States,  641  F.Supp.  31.  39-40  (CTT 
1987).  Saha  Thai  failed  to  do  so.  Like 
the  best  information  available  rule 
under  the  pre-URAA  statute,  section 
776(a)  of  the  Act  serves  the  same 
purpose  of  encouraging  respondents  to 
provide  timely,  complete,  and  accurate 
responses  to  the  Department's 
questionnaires.  See  SAA  at  868-91. 
'Therefore,  in  light  of  the  circumstances 
surrounding  the  revelation  of  Saha 
Thai's  affiliations,  resorting  to  total 
adverse  facts  available  is  entirely 
consistent  with  the  purposes  of  section 
776  (a)  and  (b)  of  the  Act  See  e.g., 
Olympic  Adhesives,  Inc.  v.  United 
States.  899  F.2d.  1565  (Fed.  Or.  1990) 
(Commerce  "cannot  be  left  to  merely  the 
largesse  of  the  parties  at  their  discretion 
to  supply  [Commerce]  with 
information").  > 

Under  Department  practice,  the 
affiliation  between  Saiha  Thai,  Thai 
Tube,  and  Thai  Hong,  producers  of 
subject  merchandise,  would  invoke  an 
inquiry  to  determine  whether  they 
should  be  treated  as  a  single  entity  for 
purposes  of  calculating  a  dumping 
margin.  See  section  351.401(f)  of  the 
Final  Regulations,  62  FR  at  27410; 
Certain  Fresh  Cut  Flowers  Fmtn 
Colombia;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  61  FR 
42833.  42853  (August  19.  1996).  Indeed, 
in  the  preliminary  results,  we  made  an 
adverse  inference  that  Saha  Thai  and 


Thai  Tube  should  be  treated  as  a  single 
entify  for  purposes  of  our  antidumping 
analysis,  and  noted  that  we  would 
continue  to  explore  the  affiliation  issue 
for  these  final  results.  As  a  result  of  this 
examination,  as  described  above,  we 
obtained  information  both  from  Saha 
Thai  and  from  public  sources  that 
establishes  the  affiliation  between  Saha 
Thai  and  Thai  Tube  and  between  Saha 
Thai  and  Thai  Hong.  However,  because 
the  information  establishing  the 
existence  of  these  affiliations  was 
placed  on  the  record  so  late  in  the 
proceeding,  we  were  unable  to  collect 
additional  information  or  to  analyze  the 
propriety  of  collapsing  these  producers. 
We  therefore  disagree  with  Saha  Thai's 
contention  that  substantial  evidence  on 
the  record  demonstrates  that  collapsing 
Saha  Thai  and  Thai  Tube  is 
inappropriate.  The  record  is  incomplete 
and  the  Department  is  unable  to  perform 
the  collapsing  inquiry  because  Saha 
Thai  impeded  the  investigation  by 
failing  to  disclose  relevant  information 
concerning  its  affiliation  with  Thai  Tube 
and  Thai  Hong  in  a  timely  maimer. 
Therefore,  for  the  final  results  the 
Department  makes  the  adverse  inference 
that  it  is  appropriate  to  collapse  Saha 
Thai,  Thai  Tube,  and  Thai  Hong. 

Comment  2 

Saha  Thai  argues  that  neither  the  two 
resellers  (Company  A  and  Company  B) 
nor  the  third  home  market  customer 
(Company  C)  identified  by  the 
Department  in  the  preliminary  results  as 
potential  affiliates  are  affiliated  with 
Saha  Thai  under  section  771(33)  of  the 
Act.  Saha  Thai  argues  in  its  case  brief 
that  managerial  and  shareholding 
control  of  Saha  Thai  is  divided  among 
six,  unrelated  families,  and  that  no 
individual  family  is  in  a  position  to 
control  Saha  Thai.  Saha  Thai  also  states 
in  its  rebuttal  brief  that  no  company  or 
individual  has  the  power  to  appoint  a 
majority  of  directors  in  Saha  Thai,  and 
that  the  chairman  of  Saha  Thai  has  no 
interest  in  the  resellers  Companies  A 
and  B  or  in  Company  C. 

Saha  Thai  states  that  Company  A  is 
"owned  or  controlled"  by  one  of  these 
six  families  who  own  Saha  Thai,  the 
Ratanasirivilai  family,  which  holds  seats 
on  Saha  Thai's  board  and  owns  less 
than  50%  of  Saha  Thai's  shares.  Saha 
Thai  argues,  however,  that  Company  A 
is  not  affiliated  with  Saha  Thai  because 
the  Ratanasirivilai  family  does  not 
exercise  control  over  Saha  Thai.  The 
other  reseller.  Company  B,  according  to 
Saha  Thai,  is  "owned  or  controlled"  by 
Mr.  Somchai  Lamatipanont,  a  member 
of  a  different  family  with  interests  in 
Saha  Thai  who  is  a  director  and 
shareholder  of  Saha  Thai.  Saha  Thai 


argues  it  is  not  affiliated  with  Compcmy 
B  because  Mr.  Lamatipanont  is  not  in  a 
position,  individually  or  with  other 
family  members,  to  control  Saha  Thai. 
Finally,  Saha  Thai  argues  in  its  rebuttal 
brief  that  the  home  market  customer 
identified  in  the  Department's 
preliminary  results  as  potentially 
affiliated.  Company  C,  is  not  affiliated 
with  Saha  Thai  for  similar  reasons. 

According  to  Saha  Thai,  because  no 
single  Saha  Thai  director  is  legally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  Saha  Thai,  the 
fact  that  a  Saha  Thai  director  occupies 
that  control  position  with  respect  to 
another  corporation  does  not  give  rise  to 
affiliation  between  Saha  Thai  and  that 
other  corporation.  Saha  Thai  argues  that 
common  control  as  envisioned  by 
section  771(33)  (E)  and  (F)  exists  in 
circumstances  "in  which  the  controlling 
party  or  control  group  in  its  entirety 
jointly  exercises  control  over  both 
corporations  (or  where  a  subset  of  the 
control  group  is  in  a  position  to  and  in 
fact  does  exercise  control  over  both 
corporations."  Saha  Thai  Case  Brief  at 
34  (May  12. 1997).  Saha  Thai  argues  that 
it  and  Companies  A  and  B  are  not  under 
the  common  control  of  any  of  Saha 
Thai's  directors  or  their  families,  and 
that  Saha  Thai  is  not  affiliated  with 
these  companies  under  any  subsection 
of  section  771(33). 

Petitioners  argue  that  the  directors 
and  shareholders  who  control  Saha  Thai 
appear  to  control  Companies  A  and  B, 
the  two  resellers  identified  by  the 
Department  at  verification  and  found  to 
be  potentially  affiliated  with  Saha  Thai 
in  the  preliminary  results.  They  argue 
that  the  information  the  Departinent 
obtained  at  verification  supports  a 
determination  that  these  customers  are 
affiliated  to  Saha  Thai,  but  because  it 
was  received  so  late  in  the  proceeding, 
the  issue  could  not  be  completely 
explored.  Given  the  available 
information,  petitioners  argue  that  the 
Department  was  correct  in  determining 
for  the  preliminary  results  that 
Companies  A  and  B  are  affiliated  with 
Saha  Thai.  Specifically,  petitioners 
argue  that  two  companies  may  be 
affiliated  within  the  meaning  of  section 
771(33)  (F)  or  (G)  through  a  family 
grouping  that  participates  in  the  control 
of  both  companies.  Petitioners  state  that 
Saha  Thai  admitted  Company  A  is 
owned  or  controlled  by  the 
Ratanasirivilai  family,  and  that 
Company  B  is  owned  or  controlled  by 
Somchai  Lamatipanont,  a  director  and 
officer  of  Saha  Thai,  and  therefore  the 
control  exercised  over  these  resellers 
constitutes  control  under  the  statute. 
Petitioners  contend  that  both  the 
Ratanasirivilai  family  and  the 
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Lamatipanont  family  are  "legally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction"  over  Saha  Thai, 
and  therefore  also  control  Saha  Thai 
imder  the  statutory  definition  of  control. 
Petitioners  argue  that  these  families 
participate  in  the  small  control  group  of 
persons  who  control  Saha  Thai,  and 
possess  the  ability  to  influence  the 
actions  of  the  company  through  their 
directors  and  voting  shares.  Petitioners 
state  that  this  degree  of  control  is 
sufficient  to  satisfy  the  requirements  of 
the  statute. 

Department's  Position 

With  respect  to  Company  A,  Company 
B,  and  Company  C,  Saha  lliai's  home 
market  customers  (Companies  A  and  B 
are  also  resellers)  of  subject 
merchandise,  the  Department  finds  that, 
based  on  the  record  evidence,  there  is  a 
sufficient  basis  to  conclude  that  Saha 
Thai  and  these  companies  are  affiliated 
on  the  basis  of  common  control  under 
section  771(33)(F)  of  the  Act.  Saha  Thai 
argued  in  its  case  and  rebuttal  briefs  that 
common  control  can  be  found  only 
where  the  "control  group  is  in  a 
position  to  and  in  fact  does  exercise 
control  over  both  corporations."  We 
disagree.  Evidence  of  actual  control  is 
not  a  prerequisite  to  finding  "control" 
within  the  meaning  of  section  771(33)  of 
the  Act,  which  defines  control  in  terms 
of  the  ability  to  control.  As  we  stated  in 
the  Preamble  in  the  proposed 
regulations  and  reiterated  in  the  Final 
Regulations,  the  Department  need  not 
find  evidence  of  actual  control  to  satisfy 
the  statutory  definition  of  "controL" 
Proposed  Rule,  61  FR  at  7310;  Final 
Regulations,  62  FR  at  29297-98. 
Further,  Saha  Theu's  argument  is 
premised  on  the  assumption  that  total  or 
sole  control  is  necessary  for  a  finding  of 
affiliation.  Again,  we  disagree.  Nothing 
in  the  statute  or  legislative  history 
suggests  that  such  a  narrow 
interpretation  is  intended.  To  the 
contrary,  the  statutory  definition  of 
control  encompasses  both  legal  and 
operational  control.  Multiple  persons  or 
groups  may  be  in  control,  individually 
and  jointly,  of  a  single  entify,  i.e.,  each 
has  the  abilify  to  direct  or  restrain  the 
company's  activities.  The  facts  in  this 
case  demonstrate  that  families  that 
individually  and  jointly  control  Saha 
Thai  also  control  Companies  A,  B  and 
C. 

First,  Company  B  and  Saha  Thai  are 
affiliated  under  section  77l(33)(F)  of  the 
Act  by  virtue  of  common  control  by  the 
Lamatipanont  family.  Saha  Thai 
concedes  that  the  record  establishes  that 
the  Lamatipanont  family  has  substantial 
ownership  interest  in  Company  B, 
sufficient  to  establish  control.  In 


addition,  Mr.  Somchai  Lamatipanont  is 
a  member  of  the  board  of  directors,  is 
the  Depufy  Managing  Director  of  Saha 
Thai,  and  the  Lamatipanont  family 
owns  an  equify  interest  in  Saha  Thai. 
Based  on  these  facts,  the  Lamatipanont 
family  is  in  a  position  to  control  Saha 
Thai.  Therefore,  we  find  that  Saha  Thai 
and  Company  B  are  under  common 
control  of  the  Lamatipanont  family  and 
Saha  Thai  was  obligated  to  identify  this 
customer  as  an  affiliate  in  response  to 
our  questionnaires. 

Similarly,  the  evidence  on  the  record 
supports  a  finding  that  Company  C  and 
Saha  Thai  are  affiliated  imder  section 
771(33)(F)  of  the  Act  by  virtue  of 
common  control  by  the  Ampapankit 
family.  September  8. 1997  QR,  Exh.  1. 
Saha  Thai  conceded  that  the  record 
establishes  that  the  Ampapankit  family 
has  substantial  ownership  interest  in 
Company  C,  stifficient  to  establish 
control.  The  Ampapankit  family  also 
has  an  ownership  interest  in  Saha  Thai 
and  Mr.  Ampapankit  is  Chairman  of  the 
Board  of  Saha  Thai,  and  is  a  director 
and  shareholder  of  Saha  Thai.  Id.  Mr. 
Ampapankit  is,  in  fact,  one  of  the  three 
Saha  Thai  officers  who,  together  with 
one  of  the  other  officials  can  bind  Saha 
Thai  with  his  signature.  Saha  Thai 
October  2, 1997  QR,  Exh.  3  (Saha  Thai 
Commercial  Registration).  Viewing  the 
facts  as  a  whole,  the  Ampapankit  family 
is  "legally  or  operationally  in  a  position 
to  exercise  restraint  or  direction"  over 
both  Saha  Thai  and  Company  C. 
Therefore,  we  find  that  Saha  Thai  and 
Company  C  are  affiliated  and  that  Saha 
Thai  was  obligated  to  identify  this 
customer  as  an  affiliate  in  response  to 
our  questionnaires. 

We  also  find  that  Saha  Thai  and 
Company  A  are  under  common  control 
by  the  Sae  Heng/Ratanasirivilai  family. 
Saha  Thai  conceded  that  the  record 
esfablishes  that  the  Sae  Heng/ 
Ratanasirivilai  family  has  substantial 
ownership  interest  in  Company  A, 
sufficient  to  establish  control.  The 
Ratanasirivilai  family  is  also  in  a 
position  to  exercise  restraint  or 
direction  over  Saha  Thai  within  the 
meaning  of  section  771(33)  on  the  basis 
of  the  family's  ownership  interest, 
possession  of  two  seats  on  Saha  Thai's 
board  of  directors,  and  the  fact  that  Mr. 
Sae  Heng  is  Saha  Thai's  Financial 
Director.  Saha  Thai's  September  8, 1997 
QR  at  Exhibit  2.  As  is  true  of  Mr, 
Ampapankit,  Mr.  Sae  Heng  is  one  of  the 
three  Saha  Thai  officers  who,  together 
with  one  of  the  other  officials  can  bind 
Saha  Thai  with  his  signature.  Saha  Thai 
October  2, 1997,  Exh.  3  (Saha  Thai 
Commercial  Registration). 

Saha  Thai  also  contends  that  the 
Ratanasirivilai  family  is  not  in  a 


position  of  control  over  Saha  Thai 
because  the  family  as  a  whole  holds  less 
than  a  50%  ownership  interest  in  Saha 
Thai.  We  disagree.  The  Sae  Heng/ 
Ratanasirivilai  family  owns  substantial 
interests  in  both  Saha  Thai  and 
Company  A.  These  ownership  interests, 
coupled  with  the  additional  facts 
described  above,  support  a  finding  that 
the  Sae  Heng/Ratanasirivilai  family 
controls  Saha  Thai  as  well  as  Company 
A.  See  e.g.  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Brazil:  Final  Results  of 
Antidumping  Administrative  Review,  62 
FR  18486,  18490  (April  15, 1997). 
Therefore,  we  conclude  that  Saha  Thai 
and  Company  A  are  affiliated  under 
section  771(33)(F)  by  virtue  of  common 
control  by  the  Ratanasirivilai  family. 

Because  we  find  Saha  Thai  affiliated 
with  Company  A,  Company  B,  and 
Company  C  under  section  771(33)(F)  of 
the  Act,  our  preliminary  determination 
that  Saha  Thai  significantly  impeded 
this  review  by  failing  to  identify  these 
customers  as  affiliated  parties  remains 
unchanged.  As  we  stated  in  the 
preliminary  results,  sales  to  these 
customers  represent  a  significant 
portion  of  Saba  Thai's  home  maiket 
sales.  However,  because  Saha  Thai 
failed  to  provide  the  information  that 
identified  these  potential  affiliations 
until  late  in  the  proceeding,  we  were 
unable  to  fully  explore  the  nature  of  the 
affiliation  between  Saha  Thai  and  these 
customers. 

Our  initial  analysis  of  Saha  Thai's 
sales  to  Company  A  and  Company  B, 
resellers  of  the  subject  merchandise, 
indicates  that  these  sales  were  not  made 
at  arm's  length.  (Saha  Thai  objected  to 
the  Department's  standard  arm's  length 
test  in  this  review.  See  Comment  4 
below  and  the  "Department's  Position."] 
As  total  sales  to  the  affiliated  resellers 
exceeded  5%  of  Saha  Thai's  total  home 
market  sales  during  the  POR,  under  our 
standard  practice,  we  woiUd  have 
requested  downstream  sales  data  for 
these  sales.  The  Department  would  then 
have  been  able  to  calculate  normal  value 
for  these  sales  based  on  downstream 
prices  pursuant  to  section  773(a)(5)  of 
the  Act.  Therefore,  we  continue  to  find 
that  Saha  Thai  was  obligated  to  report 
these  customers  as  affiliated  resellers, 
and  that  its  failure  to  do  so  prevented  • 
the  Department  from  requesting  and 
analyzing  necessary  downstream  sales 
data.  Given  Saha  Thai's  failure  to 
identify  Company  A,  Company  B  and 
Company  C  as  affiliates,  we  continue  to 
find  that  Saha  Thai  failed  to  act  to  the 
best  of  its  abilify  to  comply  with  our 
requests  for  information  on  affiliates. 
(For  a  more  detailed  analysis  of  this 
issue,  see  the  public  version  of  the 
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Memorandum  to  the  File.  October  7, 
1997.) 

Comment  3 

Saba  Tbai  disputes  petitioners' 
assertion  tbat  Saba  Tbai  is  affiliated 
witb  a  home  market  customer  and  steel 
pipe  producer,  referred  to  in  this  public 
notice  as  Company  E.  Saba  Tbai  dso 
disputes  petitioners'  claim  tbat  tbe  pipe 
manufiictured  by  Company  E  is 
included  in  tbe  scope  of  tbis  review. 
Specifically.  Saba  Tbai  notes  tbat  tbe 
record  does  not  sbow  tbat  Company  E 
manufactures  pipe  witb  a  surface 
coating,  but  rather  pipe  lined  witb  PVC. 
Moreover,  Saba  Tbai  argues,  tbe  HTS 
subcategory  7306.30.5028,  wbicb 
includes  pipe  tbat  is  internally  coated  or 
lined  witb  a  non-electrically  insulating 
material,  is  not  included  in  tbe  scope  of 
tbe  review.  Saba  Tbai  states  tbat  there 
is  no  evidence  on  tbe  record  tbat 
demonstrates  tbat  Company  E  produces 
unlined  black  or  galvemized  pipe  as 
siiggested  by  petitioners. 

Saba  Tbai  also  argues  tbat  it  is  not 
affiliated  witb  a  home  market  customer 
tbat  is  a  member  of  tbe  Siam  Steel 
Group  (referred  to  in  tbis  public  notice 
as  Coonpany  D).  Saba  Tbai  argues  tbat 
Company  D  also  is  not  subject  to 
common  control  witb  Saba  Tbai. 
Further,  Saba  Tbai  disputes  petitioners' 
siiggestion  tbat  it  inconsistently  applied 
tbe  affiliated  party  provision  of  section 
771(33)  when  responding  to  tbe 
Department's  questionnaires.  Saba  Tbai 
acknowledges,  however,  tbat  tbe  .- 
Department  may  classify  certain 
members  of  tbe  Siam  Steel  Group  as 
affiliated  because  Saba  Thai's  managing 
director  is  chairman  of  each  of  tbese 
companies. 

Petitioners  argue  tbat  Saba  Tbai  is 
affiliated  with  a  certain  end-user 
customer  wbicb  also  produces  PVC- 
coated  water  pipes  (Company  E). 
Petitioners  argue  tbat  PVC-coated  steel 
water  pipes  are  within  tbe  scope  in  tbis 
proceeding  since  tbe  scope  places  no 
restriction  on  tbe  surface  finish  of  tbe 
merchandise.  Moreover,  petitioners  note 
tbat  it  is  likely  tbat  Company  E  would 
make  uncoated  water  pipes  as  well  as  its 
production  lines  and  would  certainly  be 
capable  of  prodiicing  uncoated  water 
^pes  as  a  requisite  step  in  tbe 
production  of  coated  water  pipes. 
Petitioners  argue  tbat  Saba  Tbai  should 
have  reported  information  about 
Company  E*s  production  and  sales. 

Petitioners  also  argue  tbat  home 
market  customer  Company  D  is 
affiliated  with  Saba  Thai.  Petitioners 
contend  tbat  Saba  Tbai  admitted  tbat 
tbe  Chairman  of  Saba  Tbai  is  tbe 
Honorary  Chairman  of  Company  D. 


Department's  Position 

Saba  Tbai,  Company  D,  a  home 
market  customer,  and  Company  E,  a 
steel  pipe  producer,  and  other  home 
market  service  providers  are  all 
members  of  tbe  Siam  Steel  Croup.  The 
Department's  regulations  state  tbat 
when  analyzing  affiliations  under 
section  771(33)  of  tbe  Act,  tbe  existence 
of  corporate  or  family  groupings  is  one 
indicia  of  control  tbat  will  be  closely 
scrutinized  in  eacb  case.  Final 
Regulations,  62  FR  at  27380.  Tbe 
evidence  on  the  record  of  tbis  case 
demonstrates  tbat,  because  of  tbe 
Karucbit/Kunanantakul  family's  control 
of  its  member  companies,  tbe  Siam  Steel 
Group  is  a  corporate  or  family  grouping 
as  envisioned  by  the  SAA  and  tbe 
regulations,  and  therefore,  tbe  member 
companies  are  affiliated  under  section 
771(33)  of  the  Act. 

Saba  Thai  acknowledged  tbe  potential 
for  affiliation  in  its  response  to  tbe 
Department's  second  supplemental 
questionnaire  when  it  stated  tbat  "(t]be 
Chairman  of  Saba  Tbai  is  in  a  position 
to  exercise  'restraint  or  control'  over 
Saba  Tbai  due  to  bis  position  as 
Chairman  and  tbe  autbority  be  exercises 
on  a  day-to-day  basis  over  tbe 
company's  afSairs.  For  tbis  reason,  we 
have  described  other  members  of  tbe 
Siam  Steel  Qroup  as  potentially 
affilUted  *   *  *".  November  26, 1996 
response  at  2.  Even  more  on  point,  in  its 
rebuttal  brief,  Saba  Tbai  conceded  tbat 
at  least  four  members  of  tbe  Siam  Steel 
Group  are  affiliated  witb  Saba  Tbai 
because  Mr.  Somcbai  Karucbit,  Saba 
Thai's  Managing  [>irector,  is  also  tbe 
Chairman  of  tbese  four  companies.  Saba 
Tbai  Rebuttal  Brief  at  4.  As  we  stated  in 
tbe  preliminary  results,  Saba  Thai's 
managing  director  is  also  chairman  of 
Siam  Steel  International,  a  member  of 
tbe  Siam  Steel  Group,  wbicb  during  tbe 
POR  became  Saba  Thai's  largest 
shareholder.  Saba  Thai  noted  at 
veriGcation  tbat  Siam  Steel 
International  also  has  investments  in  11 
of  tbe  other  members  of  tbe  Siam  Steel 
Group.  Saba  Tbai  Cost  Verification 
Report  at  5.  Moreover,  the  record 
evidence  demonstrates  tbat  tbe 
Karucbit/  Kunanantakul  family  has 
significant  common  ownersbip  interests 
in  tbe  members  of  tbe  Siam  Steel  Croup. 
*  We  find  tbat  tbis  evidence  of  common 
management  of  and  common  ownersbip 
interests  in  tbese  companies  by  Saba 
Thai's  Managing  Director  and  bis  family 
is  strong  evidence  of  affiliation  by 
common  control  and  tbe  existence  of  a 
corporate  or  family  grouping.  However, 
despite  tbe  Department's  request  for 
such  information,  Saba  Thai  failed  to 
provide  sufficient  data  on  tbe  Siam 


Steel  Group  to  permit  a  fiill  analysis  of 
control  witbin  tbe  group.  We  disagree 
tbat  Saba  Tbai  has  "provided 
excruciating  detail"  concerning  tbe 
Siam  Steel  Croup  and  its  affiliation  witb 
Mr.  Karucbit,  Saba  Thai's  Managing 
Director  (Rebuttal  Brief  at  35).  For 
example,  in  its  second  supplemental 
questionnaire  response,  Saba  Thai 
offered  what  can  only  be  described  as 
minimal  disclosure  on  tbe  nature  of  tbe 
common  stockholding  interests  held  by 
tbe  family  in  tbe  Siam  Steel  Group 
companies.  Wbile  Saba  Thai  listed  all 
family  members  witb  stock  interests  in 
group  companies,  Saba  Tbai  failed  to 
provide  tbe  percentage  of  interest  held 
by  eacb  family  member  and  tbe  specific 
member  company  in  which  tbe  family 
member's  interests  were  held. 
September  23,  1996  response  at  1. 
Further,  Saba  Tbai  provided  only  a 
"summary  of  tbe  ownersbip  and  control 
structure"  of  each  member  of  tbe  group 
witb  no  documentation  to  support  its 
later  claim  tbat  tbe  companies  in  tbe 
group  are  operated  independently. 
November  26, 1996  QR  at  1.  Saba  Thai's 
submission  is  devoid  of  any  explanation 
of  the  operation  of  tbe  member 
companies;  Saba  Thai  simply  listed 
eacb  company's  investors  and  provided 
no  explanation  of  tbe  meaning  it 
intended  to  convey  when  it  identified 
companies  being  "controlled"  by  tbe 
family  or  certain  investors. 

The  "affiliated  person"  provision  of 
tbe  statute  is  critical  to  tbe  Department's 
antidumping  analysis.  Transactions 
between  affiliated  persons  are  highly 
scrutinized  because  they  provide  a 
means  of  potentially  masking  dumping 
and  undermining  tbe  remedial  purpose 
of  tbe  statute.  Witb  enactment  of  the 
URAA,  Congress  intended  tbe 
Department  to  expand  its  longstanding 
scrutiny  Of  relationships  among 
corporate  entities  to  "permit  a  more 
sophisticated  analysis  wbicb  better 
reflects  tbe  realities  of  tbe  marketplace," 
identifying  corporate  or  family 
groupings  as  illustrative  areas 
warranting  heightened  scrutiny.  SAA  at 
838.  Accordingly,  based  on  the  facts  of 
tbis  case,  we  find  it  reasonable  to 
conclude  tbat  tbe  Siam  Steel  Group 
companies,  wbicb  include  Saba  Thai, 
Company  D,  and  Company  E  are 
affiliated  under  section  771(33)(F)  of  tbe 
Act  based  on  common  control.  As 
described  above,  Saba  Tbai  identified 
members  of  tbe  Siam  Steel  Group  as 
potential  affiliates  but  provided 
incomplete  information  concerning  tbe 
ownersbip  interests  and  management 
structure  of  tbese  companies  in 
response  to  supplemental 
questionnaires.  Absent  tbis  information. 
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tbe  Department  was  imable  to  examine 
tbe  extent  of  common  management  and 
ownership  among  tbe  Siam  Steel  Group. 
Saba  Thai's  failure  to  report  complete 
information  on  tbe  Siam  Steel  Group 
Companies  is  an  additional  factor 
supporting  our  determination  to  resort 
to  total  adverse  facts  available  for  tbis 
review.  However,  because  evidence  on 
tbe  record  does  not  establish  tbat  tbe 
products  manufactured  by  Company  E 
are  witbin  tbe  scope  of  tbe  antidumping 
duty  order,  our  finding  of  affiliation 
between  Saba  Tbai  and  tbis  producer 
will  not  further  affect  tbe  final  results, 
(For  a  more  detailed  analysis  of  tbis         ^ 
issue,  see  tbe  public  version  of  tbe 
Memoniiiduin  to  the  File.  October  7, 
1997.) 

Comment  4 

Saba  Thai  argues  that  application  of 
the  Department's  standard  arm's  length 
test  is  unreasonable  and  tbat  use  of  an 
alternative  test  supports  a  finding  of  no 
affiliation  between  Saba  Tbai  and 
certain  of  its  home  market  customers. 
Saba  Tbai  argues  tbat  reviewing  courts 
have  indicated  tbat  where  evidence  on 
the  record  of  an  individual  case 
demonstrates  tbat  the  test  "resulted  in 
actual  distortion  of  price  comparability" 
or  otherwise  produced  unreasonable 
results,  tbe  standard  test  would  not  be 
sustained.  Saba  Tbai  further  argues  tbat 
the  standard  test  continues  to  undergo 
refinements,  and  notes  tbat  tbe 
Department  did  not  codify  tbe  standard 
test  in  its  just-released  final  regulations, 
and  cites  tbe  preamble  to  tbe  Final 
Regulations,  at  27355.  Saba  Tbai  claims 
that  tbe  Department's  standard  arm's 
length  test,  wbicb  uses  average  prices 
over  tbe  entire  POR,  introduces 
distortions  into  tbe  price  comparisons 
made  and  therefore  produces  inaccurate 
results.  Saba  Tbai  claims  tbat  its  prices 
fluctuate  with  the  cost  of  coil,  the  major 
production  input,  which  changes 
frequently.  Sana  Tbai  claims  that  if  a 
customer  bad  no  purchases  of  the 
product  or  if  it  purchased  smaller 
quantities  in  months  of  lower  prices,  a 
comparison  of  tbis  price  with  a 
wei^ted  average  based  on  tbe  entire 
POR  virtually  guarantees  that  the 
,  alleged  affiliate's  price  will  fail  the 
arm's  length  test.  Saba  Tbai  submits  that 
because  its  prices  are  subject  to  frequent 
change  the  arm's  length  test  used  to 
analyze  those  prices  must  also  compare 
prices  at  frvquent  intervals. 

Saba  Thai  proposes  limiting  the 
window  from  wbicb  comparison  sales 
are  obtained  to  the  allegedly  affiliated 
parties'  sale  date.  Under  this  proposed 
alternative,  Saha  Tbai  notes  that  no 
company  which  was  reported  as 
affiliated  by  Saha  Thai,  nor  any 


company  determined  by  the  Department 
to  be  affiliated,  fails  tbe  test  Saba  Tbai 
asserts  that  tbe  Department  should 
modify  tbe  standard  arm's  length  test  as 
proposed  by  Saba  Tbai  for  tbe  final 
results  of  this  administrative  review. 
Saha  Tbai  argues  that  application  of  this 
test  yields  two  conclusions,  either  of 
wbicb  supports  the  use  of  Saba  Thai's 
data  as  submitted:  first,  tbat  Saba  Tbai 
is  not  affiliated  witb  tbese  resellers 
because  it  is  not  dealing  with  the 
resellers  any  differently  from  its 
dealings  witb  other  unaffiliated 
customers,  and  second,  Saha  Thai's 
prices  to  these  resellers  are  at  arm's 
length,  thus  permitting  tbe  use  of  these 
prices  in  tbe  calculation  of  normal  value 
even  if  tbe  resellers  are  considered 
affiliated. 

Petitioners  counter  that  Saha  Thai  has 
provided  no  compelling  reason  for  the 
Department  to  change  its  arm's  length 
test  at  this  belated  stage  of  this 
administrative  review.  Therefore,  argue 
petitioners,  the  Department  should 
continue  to  apply  its  traditional  court- 
approved  99.5%  arm's  length  test  for  the 
final  results  of  tbis  administrative 
review.  Petitioners  first  note  tbat  while 
the  Department  did  not  incorporate  its 
arm's  length  test  into  its  new 
regulations,  just  as  they  were  not  part  of 
the  old  regulations,  it  did  not  repudiate 
this  test.  Petitioners  note  that  in  the 
preamble  to  Final  Regulations  at  27355, 
tbe  Department  states  tbat  it  "will 
continue  to  apply  tbe  current  99.5%  test 
unless  and  until  we  develop  a  new 
method."  Petitioners  bold  tbat  if  the 
Department  was  going  to  change  the 
99.5%  rule  in  this  proceeding  it  should 
have  done  so  in  tbe  preliminary  results 
and  afforded  all  parties  adequate 
opportunity  for  comment  for  tbe  final 
results. 

Second,  petitioners  dispute  Saba 
Thai's  allegation  that  the  99.5%  test 
does  not  reflect  its  pricing  practices  and 
should  be  modified.  Petitioners  oppose 
Saba  Thai's  suggestion  of  limiting  the 
arm's  length  test  to  sales  within  seven 
days.  Petitioners  claim  that  this 
methodology  is  far  too  restrictive  to 
capture  the  effiects  of  changes  in  coil 
cost,  as  most  companies  purchase  coils 
on  a  quarterly  or  monthly  basis  and  the 
price  of  the  output  pipe  does  not  change 
on  a  daily  basis  because  of  changing  coil 
cost. 

Department's  Position 

Although  the  Department  did  not 
codify  its  standard  arm's  length  test  in 
the  final  regulations,  the  Department 
explicitiy  stated  its  intent  to  continue  to 
apply  tbe  current  test  Final 
Regulations,  62  FR  at  27355.  The 
Department's  90.5  percent  arm's  length 


test  methodology  is  well  established, 
and  the  CIT  has  repeatedly  sustained 
the  methodology.  See  Micron 
Technology,  Inc.  v.  United  States,  893  F. 
Supp.  21  (CIT  1995),  UsinorSacilorv. 
United  States,  872  F.  Supp.  1000  (CIT 
1994).  NTN  Bearing  Corp.  Of  America  v. 
United  States.  905  F.  Supp.  1083  (CIT 
1995),  and  Torrington  Ck>.  v.  United 
States,  Slip  Op.  97-29  (March  7,  1997). 
As  cited  in  Micron,  tbe  CIT  will  uphold 
the  arm's  length  test,  unless  that  test  is 
shown  to  be  unreasonable.  893  F.  Supp 
at  45  [citing  Usinor.  872  F.  Supp  at 
1004).  In  tbds  case,  Saba  Thai  has  not 
provided  sufficient  record  evidence  to 
warrant  the  Department's  departure 
from  its  standard  arm's  lengtii  test  As 
coil  costs  change  on  a  monthly  or 
quarterly  basis,  prices  do  not  change 
rapidly  enough  to  compel  the  use  of  a 
restrictive  seven-day  window  for 
comparison.  Absent  compelling 
evidence  of  price  distortion,  the 
Department  finds  no  reason  to  depart 
firom  its  standard  methodology  for 
purposes  of  tbis  review.  Thus,  the 
Department  finds  it  reasonable  to  apply 
the  standard  arm's  length  test  in  this 
instance  and  has  done  so  for  this 
review.  Further,  even  if  these  sales  had 
passed  the  arm's-length  test,  we  would 
still  be  using  total  facts  available  for 
Saha  Thai's  margin  because  of  its  bilure 
to  identify  affiliated  producos.  Thus, 
this  issue  is  moot 

Comment  5 

Saha  Thai  asserts  in  its  case  and 
rebuttal  briefs  tbat  the  Department 
should  have  terminated  this  review 
upon  tbe  timely  withdrawal  by  Saha 
Thai  and  SAF  of  their  request  for  a 
review.  Saba  Tbai  states  that  on  May  14, 
1996,  in  accordance  with  19  CFR 
353.22(a)(5),  it  timely  submitted  a  letter 
to  the  Department  withdrawing  tbe 
request  for  tbe  1995-1996 
administrative  review.  Saba  Thai  aiguas 
that  since  it  was  the  only  party  to  the 
proceeding  to  make  a  timely  review 
request  in  accordance  Mdth  tbe  law  and 
the  Department's  regulations,  and  since 
that  request  was  timely  and  properly 
withdrawn,  the  Department  should 
terminate  this  review  immediately.  Saha 
Thai  notes  that  while  the  domestic 
interested  parties  claimed  that  they  filed 
a  review  request  on  March  29, 199i3, 
they  conce^d  in  their  June  21, 1996, 
letter  that  the  Department  had  no 
knowledge  of  their  review  request  and 
that  the  request  was  neither  entered  in 
the  Cen^  Record  Unit  log  nor  placed 
in  the  proper  file.  Saba  Thai  holds  that 
the  only  question,  jurisdictional  in 
nature,  is  whether  the  document  was 
received  by  the  Central  Records  Unit 
and  that  there  is  no  reason  for  the 
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Department  to  depfirt  from  the 
unambiguous  filing  requirements  for 
administrative  review  requests. 

Petitioners  argue  that  tney  made  a 
timely  request  for  an  administrative 
review  for  the  1995-1996  period  and 
that  request  was  delivered  to  Saba 
Thai's  counsel.  They  argue  that  this 
delivery  constituted  notice  to  Saha  Thai, 
who  had  itself  requested  a  review  for 
this  period,  that  petitioners  had 
requested  a  review.  Petitioners  state 
that,  several  weeks  after  submitting  its 
request,  it  was  informed  by  the 
Department  that  its  request  was  not 
entered  into  the  log  of  the  Department's 
Central  Records  Unit  and  was  not 
placed  in  the  proper  file.  Petitioners  cite 
evidence  showong  that  copies  of  their 
request  were  delivered  in  a  timely 
maimer  to  the  Central  Records  Unit  and 
to  the  Department  official  identified  as 
the  contact  for  requests  for  this  review 
by  messengers  and  that  these  copies  of 
the  request  were  received  by  the  proper 
Department  employees.  Petitioners 
aigue  that  the  evidence  it  cites 
constitutes  reliable  evidence  of  actual 
delivery  and  receipt  of  a  request  for  an 
administrative  review  that  satisfies  the 
requirements  of  both  the  Act  and  the 
Department's  regulations. 

Petitioners  argue  that  the  Department 
should  not  penalize  the  domestic 
interested  parties  because  the 
Department  inexplicably  failed  to 
perform  the  ministerial  tasks  of 
stamping,  logging  in  and  filing  in  their 
timely  request  for  an  administrative 
review.  Further,  petitioners  cite  Kemira 
Fibres  Oyv.  United  States,  Slip  Op.  95- 
1077  at  10  (Federal  Circuit,  August  2, 
1995)  citing  Brock  v.  Pierce  County.  476 
U.S.  253.  260  (1986)  as  support  for  the 
proposition  that  the  Department  may 
accept  the  petitioners'  request  as  timely 
where  a  party  Calls  to  comply  with 
regulatory  or  statutory  timing 
requirements. 

Petitioners  state  that  the  Act  does  not 
require  a  stamped  copy  for  proof  of 
filiag.  Moreover,  argue  petitioners, 
wdiile  the  Department's  regulations  do 
require  a  stamp  as  proof  of  timely  filing, 
the  regulations  do  not  preclude  the 
Department  from  considering  other 
proof  of  timely  filing  such  as  that 
presented  by  petitioners  in  their  case 
brief.  Petitioners  argue  that  the 
Department  could  consider  the  evidence 
they  presented  as  sufficient  to  initiate  or 
continue  a  review  and  that  doing  so 
would  be  within  the  Department's 
discretion. 

Petitioners'  ai'gument  continues  that 
the  Department's  regulations  in  force  at 
the  tinie  permit  termination  of  a  review 
upon  timely  withdrawal  but  do  not 
require  such  termination.  Given  the 


domestic  industry's  interest  in 
continuing  the  review  and  the  evidence 
of  a  timely  request  detailed  above, 
petitioners  argue  that  the  Department 
acted  correctiy  in  exercising  its 
discretion  to  continue  the  review. 
Petitioners  conclude  by  arguing  that 
while  the  respKindents  in^his  review 
would  not  be  prejudiced  by  the 
Department  continuing  this  review  the 
domestic  interested  parties  have  a 
statutory  right  to  an  administrative 
review  and  that  the  denial  of  this  right 
would  have  caused  them  severe 
prejudice. 

Department's  Position 

On  May  14, 1996,  Saha  Thai.  SAF. 
Ferro  Union  and  ASOMA  withdrew 
their  request  for  review  and  requested 
that  the  IDepartment  terminate  the 
review  with  respect  to  sales  by  Saha 
Thai/SAF  during  the  [>eriod  of  review. 
The  petitioners  objected  to  termination 
of  the  review  on  the  grounds  that,  in 
accordance  with  19  CFR  353.22,  they 
had  submitted  a  timely  request  for 
review  of  these  companies  to  the 
Department  on  March  29, 1996. 
Petitioners  also  noted  that  respondents 
were  served  with  a  copy  of  their  request 
for  review. 

The  antidumping  statute  is  silent  with 
respect  to  the  Etepartment's  authority  to 
terminate  administrative  reviews.  When 
the  statute  is  silent,  the  Department  has 
inherent  authority  to  fill  any  "gaps"  in 
the  statute  by  promulgating  regulations. 
Section  353.22(a)(5)  of  the  Department's 
regulations  provides  the  Secretary  with 
discretion  in  accepting  a  timely  request 
for  withdrawal.  As  indicated  above,  the 
evidence  on  the  record  does  not  provide 
a  definitive  answer  as  to  whether  there 
is  an  official  record  of  petitioners' 
request  for  review  in  the  Central     '" 
Records  Unit  due  to  faulty  delivery  by 
the  petitioners  or  ministerial  error  by 
the  Department.  The  evidence  does 
demonstrate,  however,  that  the 
respondents  were  served  with  a  copy  of 
petitioners'  request,  and,  therefore,  were 
put  on  notice  of  petitioners'  intent  that 
the  Department  conduct  this  review. 
Given  these  facts  and  the  remedial 
nature  of  the  antidimiping  law.  the 
Department  exercised  its  discretion  to 
continue  the  review.  See  Memorandum 
to  Robert  S.  LaRussa  from  Stephen  /. 
Poive77,  July  11,  1996. 

Comment  6 

Thai  Union  argues  in  its  case  and 
rebuttal  briefs  that  the  Department's  use 
of  average  estimated  margins  contained 
in  the  original  petition  as  the  basis  for 
the  adverse  bets  available  is  an 
unwarranted  departure  from  prior 
practice,  frustrates  the  remedial  purpose 


of  the  antidumping  duty  statute,  is 
punitive,  and  is  not  the  most  probative 
evidence  of  the  current  margin  of 
dumping.  Thai  Union  claims  that  by 
resorting  to  margins  contained  in  the 
original  petition,  the  Department  has 
eliminated  any  distinction  between  its 
treatment  of  cooperative  respondents 
participating  fully  in  an  investigation 
and  verification  and  its  treatment  of 
uncooperative  resp>ondents  that  ignore 
or  mislead  the  Department.  Thai  Union 
contends  that  it  has  been  a  fully 
cooperative  respondent  during  the 
1995-1996  administrative  review  as 
evidenced  by  its  detailed  and  timely 
responses  to  the  Department's  original 
and  supplemental  questionnaires,  as 
well  as  to  Department  inquiries  made  by 
telephone.  Thai  Union  further  asserts 
that  it  cooperated  fully  with  the 
Department  during  the  verification  and 
that  Thai  Union's  employees  met  with 
the  Department  officials  and  responded 
to  all  questions  and  requests  for 
information  to  the  best  of  their  ability. 
Thai  Union  argues  that  it  encoimtered 
several  situations  which  led  to  its 
failure  of  verification,  but  that  these 
situations  are  not  related  to  its  efforts  to 
cooperate.  Thai  Union  states  that  several 
key  Thai  Union  employees  left  the 
company  during  this  administrative 
review.  In  addition,  Thai  Union 
contends  that  new  individuals  replacing 
the  departed  personnel  entered  their 
positions  without  the  benefit  of  proper 
training  and  instruction  from  their 
predecesson. 

Thai  Union  states  that  adverse  Cacta 
available  is  usually  applied  to 
respondents  who  disregard  the 
Department's  requests  for  information, 
who  refuse  to  participate  in  an 
investigation  and  verification,  or  who 
attempt  to  mislead  the  Department  with 
the  information  provided.  Thai  Union 
contends  that  it  does  not  fidl  into  this 
category  of  respondent.  As  such,  Thai 
Union  argues  that  resorting  to  the 
adverse  inference  in  this  case  frustretee 
the  purpose  of  the  statute,  which  is  to 
induce  respondents  to  provide  the 
Department  with  requested  information 
in  a  timely,  complete,  and  accurate 
manner  so  that  the  Department  may 
determine  current  margins  within 
statutory  deadlines.  Thai  Union  argues 
that  because  the  record  demonstrates 
that  it  did  not  refuse  to  cooperate  with 
the  Department  assigning  the  higher  rate 
for  facts  available  is  unreasonable.  Thai 
Union  avers  that  the  Department's 
reasoning  defeats  the  poUcy  behind  the 
two-tiered  BIA  structure  because  it 
completely  overlc^ks  substantial 
cooperation  by  the^mpany  and  instead 
fDcuses  on  the  results  of  the  verification 
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to  measure  responsiveness.  However, 
Thai  Union  contends  that  at 
verification,  for  a  number  of  reasons, 
none  of  which  touch  on  Thai  Union's   . 
level  of  cooperation  or  participation,  the 
data  provided  simply  did  not  measure 
up.  Thai  Union  states  that  the 
Department  erred  in  its  reference  to 
Thai  Union's  "substantial  omissions 
and  incomplete  responses"  to  the 
Department's  requests  for  cost  data  as  a 
justification  for  applying  an  adverse 
inference  to  the  selection  of  facts 
available.  Thai  Union  argues  that  it  was 
wrong  for  the  Department  to  gauge  Thai 
Union's  responsiveness  on  the  results  of 
verification.  Thai  Union  states  that  it 
did  not  refuse  to  cooperate,  but 
provided  as  much  information  as 
possible  each  time  the  Department  made 
requests  and  conununicated  regularly 
with  the  Department  during  the 
investigation. 

Thai  Union  claims  the  Department's 
determination — ^that  the  highest 
calculated  margin  in  a  prior  review  is 
not  adverse — is  unfounded.  Thai  Union 
argues  that  the  Department  offered  no 
support  for  its  opinion  that  application 
of  the  highest  calculated  margin  of  29.80 
percent  ad  valorem  was  not  adverse  to 
Thai  Union,  and  that  the  average  of  the 
estimated  margins  in  the  petition.  37.55 
percent  ad  valorem,  was  adverse. 

Thai  Unioo  also  contends  that  the 
Department  acted  punitively  in  its 
choice  of  facts  available.  Thai  Union 
argues  that  in  choosing  the  average  of 
petition  rates  instead  of  the  highest 
calcxilated  margin  to  assign  to  Thai 
Union  the  Department  in  effect  sought 
out  the  most  punitive  information  rather 
than  the  best  information.  Thai  Union 
argues  that  the  Department  has  violated 
the  ruling  in  Rhone  Poulenc,  Inc.  v. 
United  States,  899  F.2d  1185  (Fed.  Cir. 
1990}  where  the  court  stated  that  the 
application  of  the  BIA  nile  is  punitive 
if  the  Department  rejects  "low  margin 
information  in  favor  of  high  margin 
information  that  was  demonstrably  less 
probative  of  current  conditions."  Thai 
Union  argues  that  the  Department 
should  have  found  that  the  highest 
calculated  margin  from  the  1987-1988 
administrative  review  was  the  most 
probative  evidence  of  current  margins 
but  that  it  instead  relied  on  refuted 
allegations  from  the  original  petition. 
Thai  Union  adds  that  there  is  no 
information  on  the  record  indicating 
that  29.89  percent  is  not  indicative  of 
ctuxent  conditions  and  that  there  is  no 
information  on  the  record  indicating 
that  conditions  reflected  in  the  original 
investigation  are  more  probative  than 
the  Department's  findings  in  a  more 
contemporaneous  review.  It  argues  that 
the  Department  should  choose  the  most 


contemporaneous  information  in 
making  its  choice  of  bets  available. 

Finuly.  Thai  Union  argues  that  the 
Department  erred  in  rejecting  Thai 
Union's  sales  data.  Thai  Union  states 
that  the  Department  rejected  Thai 
Union's  sales  data  because  the  cost  data 
could  not  be  verified  and  to  avoid 
manipulation  of  the  margin  calcidation. 
Thai  Union  argues  that  this  was 
inappropriate  because  Thai  Union 
provided  sales  data  in  a  timely  manner, 
which  the  Department  elected  not  to 
verify;  therefore,  there  is  nothing  oh  the 
record  which  supports  the  conclusion 
that  Thai  Union's  sales  data  is 
inaccurate.  Thai  Union  concludes  that 
the  Department's  rejection  of  Thai 
Union's  sales  data  was  arbitrary  and  that 
the  Department  improperly  selected 
unverified  estimates  of  margins,  refuted 
in  the  original  investigation,  rather  than 
using  previously  verified  margins  to 
determine  the  facts  available  in  this 
administrative  review. 

Petitioners  hold  that  the  Department 
should  apply  adverse  facts  available  to 
Thai  Union  for  the  final  results  as  it  did 
in  the  preliminary  results  of  this  review. 
Petitioners  note  that  Thai  Union  had  not 
provided  complete  questionnaire 
responses  at  the  time  verification 
commenced.  In  addition,  during 
verification,  Thai  Union  was  imable  to 
produce  necessary  records  or  to 
reconcile  its  submitted  data  with  its 
records.  Petitioners  argue  that  virtually 
no  aspect  of  Thai  Union's  cost  of 
production  and  constructed  value  data 
was  able  to  be  verified  by  the 
Department.  Moreover,  the  Department 
discovered  at  verification  that  Thai 
Union  did  not  use  its  normal  accounting 
books  and  records  to  prepare  its 
responses  even  though  these  books 
contained  product  specific  data,  which 
Thai  Union  claimed  to  have  used  in  its 
responses.  Petitioners  emphasize  that 
Thai  Union's  incomplete  general  ledger 
made  it  impossible  for  the  Department 
to  reconcile  the  responses  to  the  ledger. 
Petitioners  assert  that  the  cost  build-ups 
provided  by  Thai  Union  at  verification 
were  inacciurate  concerning  reported 
labor  costs,  and  Thai  Union  could  not 
explain  the  calculations  contained  in 
those  worksheets. 

Petitioners  argue  that,  because  the 
cost  of  production  and  constructed 
value  data  was  imverifiable,  this  data  is 
imreliable  and  unusable  for  the  final 
results.  Therefore,  petitioners  assert,  the 
Department  is  unable  to  determine 
whether  Thai  Union's  home  market 
sales  were  made  at  less  than  cost  of 
production.  However,  since  the 
constructed  value  data  is  imreliable  and 
unusable  as  well,  petitioners  argue, 
there  is  no  information  xm  the  record  on 


which  to  base  normal  value,  and  the 
Department  should  decline  to  consider 
any  of  Thai  Union's  submitted 
information  for  the  final  results. 
Petitioners  argue  that  Thai  Union  did 
not  cooperate  with  the  Department  or 
act  to  the  best  of  its  ability  to  provide 
the  information  requested  by  the 
Department  Therefore,  according  to 
petitioners,  the  Department  should 
apply  an  adverse  inference  to  the  tacts 
avaiUble  for  the  final  results  as  it  did  in 
the  preliminary  results. 

Department's  Position 

For  these  final  results,  we  have 
determined  that  the  facts  of  this  case 
support  assigning  37.55  percent,  the 
average  estimated  margins  bom  the 
petition,  as  total  adverse  facts  available 
for  Thai  Union.  Assigning  this  rate  is 
fully  consistent  with  section  776(a)  and 
776(b]  of  the  Act.  Section  776(a)(1)  of 
the  Act  mandates  the  Department  to  use 
the  foots  available  if  necessary 
information  is  not  available  on  the 
record  and  section  776(a)(2)(D)  of  the 
Act  mandates  the  use  of  £acts  available 
when  an  interested  party  or  any  other 
person  provides  infomtetion  that  cannot 
be  verified.  As  detailed  in  the 
preliminary  results,  Thai  Union's 
responses  to  the  Department's  initial 
and  three  supplemental  COP 
questionnaires  were  incomplete  and 
unresponsive  and  contained  numerous 
errors,  omissions,  and  discrepancies. 
The  information  that  Thai  Union  foiled 
to  provide  the  Department  in  the 
supplemental  questionnaire  responses 
is,  in  many  instances,  data  that  the 
Department  first  requested  in  the  initial 
questionnaire.  Moreovw,  at  verification. 
Thai  Union  was  unable  to  reconcile  its 
reported  cost  data  with  its  normal  books 
and  records  kept  in  the  ordinary  course 
of  business,  was  unable  to  provide 
requested  woiksheets  to  demonstrate 
the  methodology  used  to  caloilate  COP 
and  CV,  and  was  generally  imprepared 
to  go  over  items  identified  on  the 
verification  agenda.  See  Thai  Union 
Cost  Verification  Repnirt.  Accordingly, 
the  record  in  this  case  fully  supports  our 
determination  to  use  focts  available 
because  necessary  information  is  not  on 
the  record  and  Thai  Union  provided 
information  that  could  not  be  verified. 

In  light  of  unverifiable  COP  and  CV 
responses,  the  Department  had  no 
option  other  than  resort  to  total  focts 
available.  We  disagree  with  Thai 
Union's  contention  that  we  arbitrarily 
rejected  Thai  Union's  sales  data  because 
our  decision  to  resort  to  total  focts 
available  is  based  on  our  determination 
that  Thai  Union's  entire  response  does 
not  meet  the  requirements  of  section 
782(e)  of  the  Act.  Because  of  the 


53820 


Fedwal  Register  /  Vol.  62.  No.  200  /  Thuraday.  October  16,  1997  /  Notices 


extensive  defects  as  detailed  in  the 
preliminary  results,  Thai  Union's 
submitted  COP  and  CV  data  could  not 
be  verified;  which  renders  this 
information  unreliable  for  purposes  of 
calculating  costs  associated  with  Thai 
Union's  actlial  production  experience  as 
required  uader  the  statute.  Fiirther,  Thai 
Union's  sales  data  does  not  meet  the 
requirements  of  section  782(e)  and  was, 
therefore,  not  considered.  The 
Department  can  only  make  price-to- 
price  comparisons  (normal  vahie  to 
export  price)  using  those  home  maricet 
sales  that  pass  the  cost  test  under 
section  773(b)  of  the  Act.  The 
systematically  flawed  nature  of  Thai 
Union's  COP  data  prevents  the 
Department  from  testing  Thai  Union's 
home  market  sales  to  distinguish 
between  below  cost  sales,  which  must 
be  disregarded,  and  above  cost  sales, 
which  are  included  in  the  margin 
calculation.  Also,  the  Department  is 
unable  to  calculate  reliable  difference  in 
merchandise  figures  (DIFMERs)  using 
Thai  Union's  unverified  COP  data.  In 
this  review,  DIFMERs  would  have  been 
required  for  a  majority  of  the  United 
States  and  home  market  sales  matches. 
However,  because  DIFMER  data  is  based 
on  COP  information  from  Thai  Union's 
questionnaire  responses,  which,  as 
discussed  above,  could  not  be  verified, 
the  Department  is  unable  to  measure  the 
effect  of  physical  difiierences  in  making 
sales  comparisons.  Finally,  as  we 
explained  in  the  preliminary  results,  we 
determine  that  the  use  of  facts  available 
for  Thai  Union's  COP  data  precludes  the 
use  of  the  submitted  CV  data  because 
this  data  is  tainted  with  unreliable  cost 
elements.  In  sum,  the  unreliability  of 
the  submitted  cost  data  renders  Thai 
Union's  sales  unreliable  and  unusable. 
Thus,  our  rejection  of  Thai  Union's  sales 
data  is  based  on  a  full  examination  of 
the  record  and  analysis  of  the  factors  set 
forth  in  section  782(e).  In  similar  factual 
circumstances,  the  Department  has 
rejected  an  entire  response  due  to  the 
unreliability  of  a  respondent's 
submitted  cost  data.  See  e.g..  Notice  of 
the  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Certain  Pasta  from 
Turkey,  61  FR  30309.  30312  (June  14. 
1996);  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Cut  to  length  Carbon  Steel 
Plate  from  Sweden,  62  FR  18396, 18401 
(April  15.  1997). 

Our  determination  that  the  use  of 
adverse  inferences  is  warranted  in  this 
review  is  also  supported  by  record 
evidence  that  demonstrates  Thai 
Union's  failure  to  act  to  the  best  of  its 
ability  to  comply  with  oiu  requests.  In 
this  review,  we  evaluated  Thai  Union's 


level  of  cooperation  based  on  both  the 
sufficiency  of  its  questionnaire 
responses  and  the  results  of  verification. 
Thai  Union's  failure  to  provide 
complete  and  accurate  responses 
coupled  with  the  evident  Lack  of 
preparation  for  the  verification 
demonstrates  that  Thai  Union  did  not 
act  to  the  best  of  its  ability  to  cooperate 
in  this  review.  Thai  Union's  responses 
contained  nimierous  discrepancies  that 
remained  unexplained  at  verification. 
Moreover,  Thai  Union  was  unprepared 
to  perform  the  primary  test  of 
verification,  e.g.,  reconciling  its  reported 
cost  data  with  its  normal  books  and 
records.  This  lack  of  preparation 
undermined  the  entire  verification.  Thai 
Union's  attempt  to  explain  its  lack  of 
preparation  by  arguing  that  key 
personnel  had  departed  the  company 
does  not  excuse  its  failure  to  explain  the 
calculation  of  substantial  portions  of  the 
cost  response,  retain  necessary 
worksheets,  or  provide  a  complete 
general  ledger  from  which  we  could 
examine  the  rudimentary  elements  of  its 
cost  data.  We  also  note  that  Thai  Union 
had  participated  in  a  previous  segment 
of  this  proceeding  wherein  we 
conducted  a  verification  of  its  response. 
See  e.g..  Certain  Circular  Welded 
Carbon  Steel  Pipes  and  Tubes  from 
Thailand;  Final  Results  of  Antidumping 
Administrative  Review,  56  FR  58355 
(November  19, 1991).  'Therefore,  the 
company  was  familiar  with  the 
requirements  and  procedures  for 
verification. 

We  disagree  with  Thai  Union's 
contention  that  because  it  has 
participated  fully  in  this  review  we 
caimot  find  that  it  is  uncooperative.  The 
SAA  expliciUy  states  that  the 
determination  of  whether  a  party  is 
uncooperative  rests  on  whether  or  not 
the  party  has  "acted  to  the  best  of  its 
ability  to  comply  with  requests  for 
necessary  information."  SAA  at  870.  A 
respondent's  submission  of  information 
is  one  consideration  in  evaluating  the 
level  of  cooperation.  Neither  the  SAA 
nor  our  regulations  prohibit  us  from 
finding  a  respondent  has  not  cooperated 
to  the  best  of  its  ability  despite  timely 
responses  to  our  questionnaires.  Rather, 
our  determination  is  based  on  a  full 
examination  of  the  record  of  a  particular 
segment  to  determine  the  quality  of 
those  responses  (i.e..  accuracy  and 
completeness)  and  whether  the 
respondent  has  hindered  the  calculation 
of  accurate  dumping  margins.  If  this 
were  not  the  case,  then  a  respondent 
easily  could  manipulate  the 
investigative  process  by  providing 
complete  yet  inaccurate  responses  that 
cannot  be  verified.  This  scenario  would 


cede  control  to  the  respondent  to  dictate 
the  course  of  the  review  and  force  the 
Department  to  devote  its  limited 
administrative  resources  to  scrutinizing 
frivolous  questionnaire  responses.  In 
this  regard,  resorting  to  facts  available 
under  the  current  statute  effectuates  the 
same  purpose  as  the  BIA  rule  under  the 
old  law,  that  is,  to  encourage 
respondents  to  provide  timely, 
complete,  and  accurate  responses.  See 
e.g..  Proposed  Regulations,  61  FR  7307, 
7327  (February  27, 1996)  (noting  that 
the  factii^  circimistances  triggering  use 
of  facts  available  are  "virtually 
identical"  to  those  triggering  BIA); 
Olympic  Adhesives,  Inc.  v.  United 
States.  899  F.2d  1565, 1571  (Fed.  Cir. 
1990). 

Thai  Union's  contention  that  we  have 
imlawfuUy  eliminated  the  distinction 
between  cooperative  and  uncooperative 
respondents  adopted  under  our  prior 
practice  apparendy  presiunes  that  under 
the  two-tiered  BIA  structure  a 
cooperative  respondent  was  assigned  a 
non-adverse  rate.  However,  that  is  not 
the  case.  As  we  explained  in  the 
Proposed  Regulations,  imder  the  BIA 
provision,  we  automatically  applied  an 
adverse  inference  regardless  of  the  level 
of  cooperation  by  the  respondent  See 
Proposed  Regulations,  61  FR  at  7327. 
We  assigned  the  most  adverse  rate  to 
imcooperative  respondents  and  a  less 
adverse  rate  to  cooperative  respondents. 
Thus,  under  either  tier,  the  BIA  rate  was 
adverse.  The  URAA  has  eliminated  this 
automatic  use  of  an  adverse  inference  by 
limiting  the  use  of  adverse  inferences  to 
factual  situations  in  which  the 
Department  has  determined  that  the 
respondent  has  not  acted  to  the  best  of 
its  ability.  Id.  Use  of  adverse  inferences 
is  now  determined  on  a  case-by-case 
basis  by  examining  the  record  evidence 
in  a  partimlar  segment  to  evaluate  the 
respondent's  level  of  cooperation.  Id.  at 
7328;  Final  Regulations,  62  FR  at  27340. 
Accordingly,  Thai  Union's  refensnce  to 
the  two-tiered  BIA  structure  under  our 
prior  practice  is  misplaced.  In  this 
review,  consistent  with  the  SAA  and 
current  practice,  we  have  determined 
that  the  record  evidence  demonstrates 
that  Thai  Union  fitiled  to  act  to  the  best 
of  its  ability  and  appropriately  have 
applied  adverse  ii^srences  consistent 
with  section  776(b)  of  the  Act 

With  respect  to  our  selection  of  an 
adverse  fiu:ts  available  rate,  we  disagree 
with  Thai  Union's  assertion  that  the  rate 
most  recenUy  caJctilated  for  Thai  Union 
is  an  appropriate  adverse  facts  available 
rate  for  purposes  of  this  review.  The 
SAA  directs  us  to  consider  "the  extent 
to  which  a  party  may  benefit  from  its 
own  lack  of  cooperation"  in  employing 
advOTse  infarences.  SAA  at  870.  The 
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highest  calculated  rate  from  this 
proceeding  (29.89%)  is  the  cash  deposit 
rate  currentiy  assigned  to  Thai  Union, 
which  has  been  carried  forward  from 
the  1987-1988  administrative  review. 
Based  on  the  facts  of  this  case,  we  find 
that  assignment  of  Thai  Union's  existing 
cash  deposit  rate  would  be  insufficient 
to  effiectuate  the  purpose  of  the  facts 
available  rule.  We  therefore  selected  a 
higher  rate,  the  average  of  the  estimated 
margins  in  the  petition  (37.55%). 

Nor  do  we  a^ree  with  Thai  Union's 
contention  that  assignment  of  37.55%  is 
inappropriately  punitive  because  it  is 
"demonstrably  less  probative  of  current 
conditions."  Section  776(c)  authorizes 
the  use  of  secondary  information,  which 
includes  information  derived  from  the 
petition,  as  a  source  of  facts  available, 
and  the  SAA  expliciUy  states  that  the 
Department  may  rely  upon  information 
contained  in  the  petition  when  making 
adverse  inferences  under  section  776(b) 
of  the  Act.  SAA,  at  870.  Therefore,  the 
statute  and  SAA  clearly  envision  the  use 
of  petition  margins  as  ihe  source  of 
adverse  total  facts  available,  and  there  is 
no  requirement  that  the  Department 
prove  that  a  petition  margin  is  "more 
probative"  than  any  other  rate 
calculated  during  the  particular 
proceeding.  In  fact,  the  SAA  emphasizes 
that  the  Department  need  not  "prove 
that  the  facts  available  are  the  best 
alternative  information."  SAA  at  869. 

The  corroboration  requirement 
contained  in  section  776(c)  serves  the 
purpose  of  assessing  the  probative  value 
of  the  selected  secondary  information. 
To  this  end,  when  the  Department  relies 
on  petition  margins  or  calculated  rates 
as  total  facts  available,  our  practice  is  to 
evaluate  the  reliability  and  relevance  of 
the  information  used  as  a  measure  of 
probative  value.  See,  e.g.,  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished  from  Japan 
and  Tapered  Roller  Bearings,  Four 
Inches  or  Less  In  Outside  Diameter,  and 
Components  Thereof,  from  Japan:  Final 
I^ults  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  11825 
(March  13, 1997);  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Pasta  from  Turkey, 
61  FR  30309  Qune  14, 1996). 

In  this  case,  as  explained  in  the 
preliminary  results,  we  determined  that 
the  petition  margins  are  reliable  because 
they  were  derived  from  price  quotes, 
U.S.  Customs  data,  import  and  export 
statistics,  and  other  public  information 
contemporaneous  with  the  period  of 
investigation.  See  Antidumping  Duty 
Petition,  February  28, 1985; 
Memorandum  for  Alan  F.  Holmerfrom 
Gilbert  B.  Kaplan,  March  20. 1985.  We 
also  determined  that  the  petition 


margins  are  relevant  because  there  is  no 
information  on  the  record  that 
demonstrates  that  37.55%  is  not  an 
appropriate  total  adverse  &cts  available 
rate  for  Thai  Union.  See  e.g..  Certain 
Welded  Stainless  Steel  Pipe  From 
Taiwan;  Final  Results  of  Administrative 
Review.  62  FR  37543.  37555  Quly  14. 
1997). 

Final  Results  of  the  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  weighted- 
average  dumping  margins  exist  for  the 
period  March  1, 1995,  through  February 
29, 1996: 


Manufacturer/ex- 
pwler 

Period 

Margin 
{per- 
oerrt) 

Saha  Thai/SAF/ 
Thai  Tube/Thai 
nong 

Thai  Union 

3/1/95-2/29/96 
3/1/95-2/29^ 

29.89 
37.55 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  'The  Department  shall  issue 
appraisement  instructions  directiy  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand,  entered,  or  withdrawn 
from  warehotue,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Tariff  Act: 
(1)  The  cash  deposit  rates  for  the 
reviewed  companies  named  above 
which  have  separate  rates  will  be  the 
rates  for  those  firms  as  stated  above;  (2) 
for  previously  investigated  companies 
not  listed  above,  the  cash  deposit  rate 
wall  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  these  reviews,  or  the 
original  LTFV  investigations,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  reviews,  the  cash 
deposit  rate  for  this  case  will  continue 
to  be  15.67  percent,  the  "All  Others" 
rate  made  effective  by  the  LTFV 
investigation.  These  deposit 
requirements  shall  remain  in  effect  uiitU 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 


of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and    . 
§  353.22  of  the  Department's 
regulations. 

Dated:  October  7, 1997. 
Robert  S.LaKiMa, 
Assistant  Secretary  for  Import 
Administration . 

(FR  Doc.  97-27471  Filed  10-15-97;  8:45  am] 
Ba£JNG  OOOC  3S1S-0S-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanicand  Atmoaphaile 
Administration 

P.D.  1008970] 

Adviaory  Comrnlttaato  the  UA 
Section  of  the  Intemationai 
Commission  for  tha  Conaarvatlon  of 
Atlantic  Tunas  (ICCAT);  Fall  Maating 
and  Notice  of  Availability  of  Statement 
of  Operating  Practices  and  Procedures 
(80PP) 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting  and  of 

availability  of  SOPP. 

StMMARY:  The  Advisory  Committee  to 
the  U.S.  Section  of  ICCAT  will  hold  its 
annual  fall  meeting  on  November  2-4, 
1997.  In  addition,  the  Advisory 
Committee  has  finalized  its  SOPP  and  is 
announcing  the  availability  of  this 
dociunent  to  the  public. 
DATES:  The  open  sessions  will  be  held 
on  November  2, 1997,  from  1  p.m.  to  6 
p.m.  and  November  3, 1997,  from .8  a.nL. 
to  12:45  p.m.  Closed  sessions  will  be 
held  on  November  3  from  1:45  p.m.  to 
6  p.m.  and  on  November  4  from  8  a.m. 
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to  1  p.m.  Written  comments  should  be 
teceived  no  later  than  October  31,  1997. 
ADDRESSES:  The  meeting  will  be  held  at 
NOAA  Headquarters.  1315  East-West 
Midway  (Silver  Spring  Metro  Center 
Building  3),  Silver  Spring,  MD  20910  in 
conference  room  4527.  Written 
comments  should  be  sent  to  Kim 
Blankenbeker,  Executive  Secretary  to 
the  Advisory  Committee,  ^40AA  - 
Fisheries,  1315  East-West  Highway, 
Silver  Spring,  MD  20910.  Copies  of  the 
Advisory  Committee's  SOPP  also  can  be 
requested  by  writing  the  Conunittee's 
Executive  Secretary. 
FOn  FURTHER  mFOflMATK)N  CONTACT:  Kim 
Blankenbeker,  (301)  713-2276. 
SUPPLEMBfTARY  INFORMATION:  The 
Advisory  Conunittee  to  the  U.S.  Section 
to  ICCAT  will  meet  in  two  open 
sessions  to  consider  information  being 
presented  on  stock  status  of  highly 
migratory  specias  and  1997  management 
recommendations  of  ICCAT's  Standing 
Committee  on  Research  and  Statistics 
(SCRS).  Also  in  the  open  sessions,  the 
'Advisory  Committee  will  review  and 
consider  1996  ICCAT  meeting 
accomplishments,  reports  of  ICCAT's 
intersessional  meetings,  results  of  the 
Committee's  regional  meetings,  and 
implementation  of  1996  and  prior 
KXAT  reconunendations  and 
resolutions.  Furthermore,  the 
Committee  will  review  highly  migratory 
species  research  and  management 
activities,  including  an  overview  of  the 
status  of  reconunendations  resulting 
from  the  Advisory  Committee's  1997 
Species  Working  Group  Workshop.  Both 
sessions  will  be  open  to  the  public; 
however,  the  November  2  session  will 
be  the  only  opportimity  for  public 
comment.  Written  comments  are 
encouraged  and,  if  mailed,  should  be 
received  by  October  31,  1997,  (See 
AOOREnES).  They  can  also  be  submitted 
during  the  open  sessions  of  the 
Advisory  Committee  meeting. 

The  Advisory  Committee  will  meet  in 
closed  session  to  discuss  sensitive 
information,  the  discussion  of  which 
relates  to  U.S.  negotiating  positions  to 
be  taken  at  the  Fifteenth  Regular 
Meeting  of  the  Commission  to  be  held 
in  Madrid.  Spain,  November  14-21, 
1997.  The  Advisory  Conunittee  %vill 
disctiss  various  options  for  the  U.S. 
negotiating  position  during  the  closed 
sessions.  Accordingly,  the 
determination  has  been  made  that  the 
Committee  shall  go  into  executive 
session  for  the  afternoon  session  of 
November  3  and  for  the  entire 
November  4  session. 

The  Atlantic  Tunas  Convention  Act 
requires  that  the  Advisory  Committee 
draft  its  SOPP  and  make  the  dociunent 


available  to  the  general  public.  The 
Advisory  Committee  has  finalized  this 
document.  It  specifies  the  processes 
governing  the  Committee  as  a  whole,  its 
sub-groups,  and  its  meetings,  and  it 
spells  out  Committee  member  functions. 
Members  of  the  public  that  are 
interested  in  receiving  a  copy  of  the 
SOPP  should  write  to  the  Advisory 
Committee's  Executive  Secretary  (see 
ADDRESSES). 

Special  Accommodatioiis 

The  meeting  locations  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kim  Blankenbeker 
at  (301)  713-2276  at  least  5  days  prior 
to  the  meeting  date. 

Dated:  October  10, 1997. 
Brace  Moratead. 

Deputy  Director,  Office  of  Sustainable 

Fiahmea. 

[FR  Doc.  97-27357  Filed  10-15-97;  8:45  am) 

BlUJNa  COOCM1S-4S-F 


COMMISSION  OF  RNE  ARTS 
None*  ol  MMtIng 

The  Commission  of  Fine  Arts' 
meeting  scheduled  for  October  16, 1997 
has  been  cancelled.  The  next  meeting  is 
scheduled  for  November  20, 1997  at  10 
a.m.  in  the  Commission's  offices  in  the 
Pension  Building,  Suite  312,  Judiciary 
Square,  441  F  Street,  NW.,  Washington. 
DC  20001  to  discuss  various  projects 
affecting  the  appearance  of  Washington, 
DC 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton.  Secretary. 
Conunission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 

Dated  in  Washington.  DC.  October  8. 1997. 
ChariM  IL  Athertoa, 
Secretary. 

[FR  Doc.  97-27326  Filed  10-15-97;  8:45  ami. 
■LUNB  COM  ( 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS  « 

Adjustment  of  Iraport  Limits  for  Certain 
Cotton  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  in 


October  9. 1997. 

AGENCY:  Conunittee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  October  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt.EMENTARY  INFORMATION: 
Authority:  Executive  Order  11651  of  March 

3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  cturent  limits  for  Categories  340/ 
640.  341/641  and  347/348  are  being 
increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  E)ecember  17. 1996).  Also 
see  61  FR  58390,  published  on 
November  14, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
TroylLCiibb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplementatloQ  of  Textiia 

Agreements 

October  9,  1997. 

Commissioner  of  Customs,  ^ 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  7,  1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manubctuied  in  Qatar  and  exported  during 
the  twelve-month  period  beginning  on 
January  1, 1997  and  extending  through 
December  31,  1997. 

Effective  on  October  16, 1997,  you  are 
directed  to  increase  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clotliing: 
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Category 

Adjusted  twelve-month 
limit' 

340/640 

341/641  

347/348 

441,905  dozen. 
164,887  dozen. 
534,819  dozen. 

*The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Dece<nt>er 
31,  1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  97-27411  Filed  10-15-97;  8:45  am) 

BtLLMd  CODE  361»-OR-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committee 
Meodng 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  section 
10(a)  and  41  CFR  101-6.1015(b),  that 
the  Conunodity  Futvires  Trading 
Conunission's  Agricultiual  Advisory 
Committee  will  conduct  a  public 
meeting  on  October  29, 1997  from  1:00 
p.m.  to  5:  30  p.m.  in  the  first  floor 
hearing  room  of  the  Commodity  Futures 
Trading  Comihission  (Room  1000), 
Three  Lafayette  Centre,  1155  21st  Street. 
NW.,  Washington.  DC  20581.  The 
agenda  will  consist  of: 

Agenda  '-   -  • 

I.  Welcoming  Remarks  by  Commissioner 

Joseph  B.  Dial; 
n.  Report  on  USDA's  Risk  Management 

Education  Summit; 
m.  Statiis  report  on  potential  lifting  of 

the  ban  on  Agricultiural  Trade 

Options; 

IV.  Status  of  proposed  changes  to  the 

CBT  Com  and  Soybean  Futvires 
Contract  delivery  terms; 

V.  Status  of  delivery  terms  issues  for  the 

CBT  Wheat  Futures  Contract; 

VI.  Status  of  FutureCom  proposal  for  a 

new  electronic  exchange; 

Vn.  Producer  Panel  discussions  on 

"How  do  agricultural  producers  feel 
about  Risk  Management?"; 

Vni.  Farmer  Organizations'  Panel  on 
"What  will  it  take  to  motivate  more 
producera  to  prudently  manage 
their  price  and  yield  risks?";  and 

DC  Presentations  on  the  "flex  options" 
being  listed  on  the  Coffee,  Sugar, 
'  and  Cocoa  Exchange  and  the 
proposed  listings  on  the  Chicago 
Mercantile  Exchange. 


X.  Other  Committee  Business; 
XL  Closing  Remarks  by  Commissioner 
Joseph  B.  Dial. 

The  piupose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above-listed  agenda  matters.  The 
advisory  Conunittee  was  created  by  the 
Commodity  Futiues  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  reconunendations  on 
agricultural  issues.  The  piuposes  and 
objective  of  the  Advisory  Committee  are 
more  fully  set  forth  in  the  seventh 
renewal  charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee,  Commissioner  Joseph  B. 
Dial,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  &cilitate  the  orderly  conduct 
of  btisiness.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 
attention  of:  the  Conunodity  Futiues 
Trading  Commission  Agriculttual 
Advisory  Committee  c/o  Kimberly 
Harter,  Commodity  Fut\u«s  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581,  before  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  should  also  inform  Ms. 
Harter  in  writing  at  the  foregoing 
address  at  least  three  business  days 
before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

Issued  by  the  Commission  in  Washington, 
D.Q  on  October  10, 1997. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  97-27488  Filed  10-15-97;  8:45  am] 

BILUNO  COOE  6391-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  of  OMB  Review;  Comment 
Request 

action:  Notice. 

The  Department  of  Etefense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Civil  Aircraft  Landing  Permit 
System;  DD  Forms  2400,  2401,  2402; 
OMB  Number  0701-0050. 

Type  of  Request:  Reinstatement. 

Number  ofneipondents:  3,600. 


Response  Per  Respondent:  1. 

Annual  Responses:  3,600. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  1.800. 

Needs  and  Uses:  The  Federal  Aviation 
Act  of  1958  (Pub.  L.  85-726,  section 
1107)  authorizes  government  agencies  to 
regulate  public  use  of  government- 
owned  airfields.  Military  airfields  are 
established  and  funded  to  support  the 
level  of  operations  necessary  to  support 
the  national  defense  mission;  therefore, 
civil  aircraft  access  to  military  airfields 
is  not  comparable  to  civil  airports.  The 
Military  Departments  have  made 
military  airfields  available  to  civil 
aircraft  operators,  primarily  to  conduct 
official  business;  however,  use  for  other 
purposes  is  also  occasionally 
accommodated.  The  collection  of 
information  is  necessary  to  ensure  that 
the  security  and  operational  integrity  of 
military  airfields  are  maintained;  to 
identify  the  aircraft  operator  and  aircraft 
to  be  operated;  to  avoid  competition 
with  the  private  sector  by  establishing 
the  piupose  for  use  of  military  airfields; 
and  to  ensure  the  U.S.  Government  is 
not  held  liable,  if  the  civil  aircraft 
becomes  involved  in  an  accident  while 
using  military  airfields,  facilities,  and 
services. 

Affected  Public:  Individtials  or 
households;  Business  or  Other  Foi^ 
Profit;  Not-For-Profit  Institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DOD,  Room  10236,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Ctishing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefierson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  October  9, 1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-27316  Filed  10-15-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Partnership  Council  Meeting 
AGENCY:  Department  of  Defense. 
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action:  Notice  of  meeting. 


SUMMARY:  The  Department  of  Defense 
(DOD)  announces  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
topics  to  be  covered  will  include  the 
Alternative  Personnel  System  concept 
and  other  matters  related  to  the 
enhancement  of  Labor-Management 
Partnerships  throughout  DOD. 
DATES:  The  meeting  is  to  be  held 
November  19, 1997,  in  room  1E801, 
Conference  Room  7.  the  Pentagon,  from 
1  p.m.  until  3  p.m.  Comments  should  be 
received  by  November  12, 1997,  in  order 
to  be  considered  at  the  November  19 
meeting. 

ADDRESSES:  We  invite  interested 
persons  and  organizations  to  submit 
written  comments  or  recommendations. 
Mail  or  deliver  your  comments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-serve  basis.  Individuals 
wishing  to  attend  who  do  not  possess  an 
appropriate  Pentagon  building  pass 
should  call  the  below  listed  telephone 
number  to  obtain  instructions  for  entry 
into  the  Pentagon.  Handicapped 
individuals  wishing  to  attend  should 
also  call  the  below  listed  telephone 
number  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Kenneth  Oprisko,  Chief,  Labor  Relations 
Branch,  Field  Advisory  Services 
Division,  Defiense  Civilian  Personnel 
Management  Service,  1400  Key  Blvd. 
Suite  B-200,  Arlington,  VA  22209- 
5144.  696-6301 .  ext.  704. 

Dated:  October  9, 1997. 
L.M.  Bjnain, 

Ahemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  97-27315  Filed  10-15-87;  8:45  ami 
aiLUNQ  CODE  MOO  X  M  ..   ' 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  November  4, 1997; 
November  18, 1997;  and  November  25, 
1997,  at  10:00  a.m.  in  Room  A 105,  The 
Nash  Building,  1400  Key  Boulevard, 
Rosslyn,  Virginia. 


Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defiense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  October  9, 1997. 
L.M.  BjBum, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-27314  Filed  10-15-97;  8:45  am] 
WLUNO  coot  8000  94  M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force. 

DOD. 

ACTION:  Notice  to  amend  record  systems. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  amend  three  systems 
of  records  notices  in  its  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  November  17, 
1997,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Air  Force 
Communications  and  Information 
Center/rrC,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  697-8674  or  DSN 
227-8674. 

SUPPt-EMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 


the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  records  systems  being 
amended  are  set  forth  below  followed 
by  the  notices  as  amended,  published  in 
their  entirety. 
Dated:  October  9, 1997. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F033  SAFLL  A 

SYSTBI  NAME: 

Congressional/Executive  Inquiries 
(June  11.  1997.  62  FR  31793). 

CHANGES:  \ 

*  •  •  •  • 

8TORAQE: 

Delete  entry  and  replace  with 
'Maintained  in  computer/imaging 
system.' 


SAFEGUARDS: 

Delete  last  sentence  and  insert 
'Records  in  computer  storage  devices 
are  protected  by  computer  system 
software.' 

HtlbWIION  AND  DMP08AL: 

Delete  entry  and  replace  with  'Current 
year  plus  2  years  of  records  will  be 
retained  in  the  records  system,  then 
deleted  bom  the  computer  database.' 


F033  SAFLL  A 

SYSTBI  NAME: 

Congressional/Executive  Inquiries. 

SYSTEM  LOCATKM: 

Office  of  the  Secretary  of  the  Air 
Force,  Washington,  DC  20330-1160. 

CATEQORKS  OF  MOflHOUALS  COVERED  BY  THE 
SYSTBI: 

Air  Force  active  duty  and  retired 
military  personnel,  present  and  former 
civilian  employees,  Air  Force  Reserve 
and  Air  National  Guard  personnel.  Air 
Force  Academy  nominees/applicants 
and  cadets,  Senior  and  Junior  Air  Force 
Reserve  Officers,  dependents  of  military 
personnel,  and  anyone  who  has  written 
to  the  President  or  a  Member  of 
Congress  regarding  an  Air  Force  issue. 

CATEGORIES  OF  FnECORDS  IN  THE  SYSTEM: 

Copies  of  applicable  Congressional/ 
Executive  correspondence  and  Air  Force 
replies. 

AOTHOnTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force. 
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FURPOSE(S): 

Information  is  used  as  a  reference 
base  in  the  case  of  similar  inquiries  &om 
other  Members  of  Congress,  in  behalf  of 
the  same  Air  Force  issue  and/or  follow- 
up  by  the  same  Member.  Information 
may  also  be  used  by  appropriate  Air 
Force  offices  as  a  basis  for  corrective 
action  and  for  statistical  piuposes. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaeS  AND  PRACTICES  FOR  STORMQ, 
RETRKVWG,  ACCESSMQ.  RETAMMQ,  AND 
DI8P0SSIQ  OF  RKOROS  M  THE  SYSTBI: 

STORAGE: 

Maintained  in  computer/imaging 
system. 

RETRCVABHJTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
syston  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  in 
computer  storage  devices  are  protected 
by  computer  system  software. 


HfclENTIOH  AND  OMPOSAU 

Current  year  plus  2  years  of  records 
will  be  retained  in  the  records  system, 
then  deleted  from  the  computm 
database. 

SYSTBI  MANAOER(S)  AND  address: 

Director  of  L^islative  Liaison,  Office 
of  the  Secretary  of  the  Air  Force, 
Headquarters,  U.S.  Air  Force, 
Washington,  DC  20330-1160. 

WOfWCATWN  PWOCB)URg: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
Director  of  Legislative  Liaison,  Office  of 
tile  Secretary  of  the  Air  Force, 
Headquarters,  U.S.  Air  Force, 
Washington.  DC  20330-1160.     . 

RICORO  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 


in  this  system  should  address  written 
inquiries  to  or  visit  the  Director  of 
Legislative  Liaison,  Office  of  the 
Secretary  of  the  Air  Force, 
Headquarters,  U.S.  Air  Force, 
Washington,  DC  20330-1160. 

CONTESTtttQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORKS: 

Personnel  Records.  Congressional  and 
Executive  inquiries  and  information 
from  Air  Force  offices  and 
organizations. 

EXBVnONS  CUUMED  FOR  THE  SYSTEM: 

None. 
R»6  AETC  A 

SYSTEM  name: 

Lead  Management  System  (LMS) 
(/line  11, 1997.  62  FR  31793). 

CHANGES: 

*  •  •  •         * 

SYSTEM  LOCATION: 

Delete  entry  and  replace  %vith 
'Headquarters,  Air  Force  Recruitiiig 
Service,  550  D  Street,  Suite  01, 
Randolph  Air  Force  Base,  TX  78150- 
4527,  and  a  contracted  advertising 
agency  provide  recruitment  advertising 
for  the  Air  Force  -  location  depends  on 
the  contractor. 

Air  Force  Opportunity  Center  (AFOC); 
(duties  at  this  center  are  performed  by 
a  civilian  contractor  who  is  engaged  by 
the  Air  Force  to  provide  lead  fulfillment 
services.  Contact  the  system  manager  for 
specific  locations). 

Air  Force  Recruiting  activities. 
Official  mailing  addr^ises  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices.' 


AUn«MTY  POR  MASfTBIANCC  OF  THE  SYSTBI: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013,  Secretary  of  the  Air  Force; 
10  U.S.C.  503,  Enlistments;  Air 
Education  and  Training  Command 
Instruction  36-2002;  and  E.O.  9397 
(SSN).' 


RETRKVABIUTY: 

Delete  entry  and  replace  with 
'Retrieved  primarily  by  name  or  Social 
Security  Number.  May  be  retrieved  by 
recruiting  program  or  any  cat^oiy  in 
the  data  base.' 


SAFEGUARDS: 

Change  last  two  sentences  to  read 
'Records  are  stored  in  locked  rooms, 
cabinets,  and  computers.  Those  in 
computer  storage  devices  are  password 
protected  and  encrypted  by  computer 
system  software  prior  to  transmission.' 
•        «        •        •        • 

F036  AETC  A 
SYSTEM  name: 

Lead  Management  System  (LMS). 

SYSTBI  location: 

Headquarters,  Air  Force  Recruiting 
Service,  550  D  Street,  Suite  01, 
Randolph  Air  Force  Base,  TX  78150- 
4527,  and  a  contracted  advertising 
agency  provide  recruitment  advertising 
for  the  Air  Force  -  location  depends  on 
the  contractor. 

Air  Force  Opportunity  Center  (AFOC); 
(duties  at  this  center  are  performed  by 
a  civilian  contractor  who  is  engaged  by 
the  Air  Force  to  provide  lead  fulfillment 
services.  Contact  the  system  manager  for 
specific  locations). 

Air  Force  Recruiting  activities. 
Official  mailing  addrmses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBI: 

Respondent's  inquiry  record 
containing  name,  address,  date  of  birth, 
sex,  telephone  number,  advertising 
medium,  recruiting  program  in  which 
interested,  and  source  of  referral, 
including  name  and  Air  Force  base 
assigned.  Recruiter  contact  records 
containing  success  of  contact  efforts, 
reason  for  not  contacting,  how  contact 
was  made,  confirmation  of  educational 
level,  qualification  and  status  of 
individual. 

AUTHOflmr  FOR  MAMTBUNCE  OF  THE  SYSTBI: 

10  U.S.C.  8013.  Secretary  of  the  Air 
Force;  10  U.S.C  503,  Enlistments:  Air 
Education  and  Training  Command 
Instruction  36-2002;  and  E.O.  9397  . 
(SSN). 

PURP0eE(^: 

The  contractor  fulfills  requests  frtm 
respondents  for  informatfon  about  the 
Air  ?otoe  and  notifies  appropriate 
recruiting  activities  of  respondent's 
interest  Contractor  develops  statistical 
summaries  which  are  used  by  U.S.  Air 
Force  Recruiting  Service  to  evaluate  the 
effectiveness  of  the  advertising  end 
referral  programs. 


ROUTMi  USES  OF  RECORDS  MMNTAMB)  M  THE 
SYSTEM,  ICUIOeiQ  CATMORKS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USa: 

In  addition  to  those  disclosures 
generally  permitted  undn  5  U.S.C 
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552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

F0UCIE8  AND  PRACTICES  FOA  STOnNG, 
RETIVEVMQ,  ACCES8MO,  RET  AMMO,  AMD 
nSPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAQE: 

Maintained  in  paper  form,  in  file 
folders  and  in  computers  and  on 
computer  products. 

RETRKVA8UTV: 

Retrieved  primarily  by  name  or  Social 
Security  Number.  May  be  retrieved  by 
recruiting  progrAm  or  any  category  in 
the  data  baJse. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms,  cabinets,  and  computers. 
Those  in  computer  storage  devices  are 
password  protected  and  encrypted  by 
computer  system  software  prior  to 
transmission. 

RCTENTION  AND  disposal: 

Retained  by  contractor  at  the  AFOC 
for  two  years  after  end  of  fiscal  year  in 
which  all  actions  are  completed,  then 
records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

system  MANA0ER(8)  and  ADDRESS: 

Chief.  Advertising  Branch, 
Headquarters,  U.S.  Air  Force  Recruiting 
Service,  550  D  Street  West,  Suite  01, 
Randolph  Air  Force  Base.  TX  78150- 
4527.  .^  . 

NOTIFICATKM  PROCBXJRE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Chief, 
Advertising  Branch,  Headquarters,  U.S. 
Air  Force  Recruiting  Service,  550  D 
Street  West.  Suite  01,  Randolph  Air 
Force  Base,  TX  78150-4527, 

RECORD  ACCESS  Pfl0C8)URES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director  of  Advertising  and  Promotion, 
Headquarters,  U.S.  Air  Force  Recruiting 


Service.  550  D  Street  West,  Suite  01, 
Randolph  Air  Force  Base,  TX  78150- 
4527. 

OONTESTMQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  respondent  and  automated 
system  inter&ces. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBM: 

None. 
FOae  AF  PC  N 

SYSTEM  NAME: 

Unit  Assigned  Personnel  Information 
(June  11.  1997.  62  FR  31793). 

changes: 


STORAGE: 

Add  to  end  of  entry  'and  in  computers 
and  computer  output  products.' 

R)36  AF  PC  N 

SYSTBNNAME: 

Unit  Assigned  Personnel  Information. 

SYSTEM  LOCATION: 

Headquarters,  U.S.  Air  Force;  major 
command  headquarters;  all  Air  Force 
installations  and  units,  and 
headquarters  of  unified  and  specified 
commands  for  which  Air  Force  is 
Executive  Agent.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CATEGORIES  OF  MDIVDUALS  COVERB)  BY  THE 
SYSTEM: 

Active  duty  military  personnel,  and 
Air  Force  Reserve  and  Air  National 
Guard  personnel.  Air  Force  civilian 
employees  may  be  included  when 
records  are  created  whiclxare  identical 
to  those  on  military  members.  Army, 
Navy,  Air  Force  and  Marine  Corps 
active  duty  military  and  civilian 
personnel  assigned  to  headquarters  of 
combatant  commands  for  which  Air 
Force  is  Executive  Agent. 

CATEGORIES  OF  RECORDS  M  THE  SY8TBI: 

File  copies  of  separation  actions, 
newcomers  briefing  letters,  line  of  duty 
determinations,  assigiunent  actions, 
retirement  actions,  in  and  out 
processing  checklists,  promotion  orders, 
credit  iinion  authorization,  disciplinary 
actions,  favorable/unfavorable 


communications,  record  of  counseling, 
appointment  notification  letters,  duty 
status  changes,  applications  for  off  duty 
employment,  applications  and 
allocations  for  school  training, 
professional  military  and  civilian 
education  data,  private  weapons  storage 
records,  locator  information  including 
names  of  dependents,  home  address, 
phone  number,  training  and  experience 
data,  special  recognition  nominations, 
other  personnel  documents,  and  records 
of  training. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SY8TBI: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  as  implemented  by  Air  Force 
Manual  30-3,  Vol  m.  Mechanized 
Personnel  Procedures,  Air  Force  Manual 
30-130,  Vol  I,  Base  Level  Military 
Personnel  System,  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Provides  information  to  unit 
commanders/supervisors  for  required 
actions  related  to  personnel 
administration  and  counseling, 
promotion,  training,  separation, 
retirement,  reenlistment,  medical 
examination,  testing,  assignment, 
sponsor  program,  duty  rosters,  and  off 
duty  activities. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  SI  THE 

SYsrayi,  mcludmq  categories  of  users  and 

THE  purpose  of  SUCH  USES: 

In  addition  to  those  disclosiires 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a0))(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  record  system  notices 
apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVINQ,  ACCESSNG,  RETAHSNG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAXIE: 

Maintained  in  file  folders,  notebooks/ 
binders,  and  card  files  and  in  computers 
and  computer  output  products. 

retrkvabiuty: 

Retrieved  by  name  and  Social 
Security  Number. 

safeguards: 

Records  are  accessed  by  personls) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official  ° 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 
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RETEmiON  AND  DISPOSAL: 

Retained  in  office  files  until 
superseded,  no  longer  needed, 
separation  or  reassignment  of  individual 
on  permanent  change  of  assignment 
(PCA)  or  permanent  change  of  station 
(PCS).  On  intercommand  reassignment 
PCA  or  PCS  the  file  is  given  to 
individual  or  destroyed.  On 
intracommand  reassignment  PCA  or 
PCS  the  file  is  given  to  individual, 
forwarded  to  gaining  commander,  or 
destroyed.  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  burning. 

system  MANAGER(S)  and  ADDRESS: 

Deputy  Chief  of  Stai!/Personnel. 
Headquarters,  U.S.  Air  Force, 
Washington,  DC  20330-5060. 

NOTVICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
Information  on  them  should  address 
inquiries  to  or  visit  the  system  manager 
or  to  agency  officials  at  location  of 
assigiunent.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager  or  to  agency  officials  at 
location  of  assignment.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CONTESTVM  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instructiqn 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  izom  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individual  concerned,  financial 
institutions,  educational  institution 
employees,  medical  institutions,  police 
and  investigating  officers,  bureau  of 
motor  vehicles,  witnesses,  reports 
prepared  on  behalf  of  the  agency, 
standard  Air  Force  forms,  persoimel 
management  actions,  extracts  from  the 
Personnel  Data  System  (PDS)  and 
records  of  i>ersonal  actions  submitted  to 
or  originated  within  the  organization. 

EXEMPTKMS  CLAIMED  FOR  THE  SYSTBM: 

None. 
(FR  Doc.  97-27317  Filed  10-1»-  97;  8:45 

am] 

■HJJNQ  CODE  8000-04-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearings 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
October  22, 1997.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  7  p.m. 
in  the  Goddard  Conference  Room  of  the 
Comimission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

In  addition  to  the  subjects  listed 
which  are  scheduled  for  public  hearing 
at  the  business  meeting,  the 
Commission  will  also  address  the 
following:  Minutes  of  the  September  24, 
1997  business  meeting;  announcements; 
General  Counsel's  Report;  report  on 
Basin  hydrologic  conditions; 
consideration  of  Jefferson  Township 
Sewer  Authority  Docket  No.  D-97-6  CP; 
a  resolution  to  establish  a  Monitoring 
Advisory  Committee;  a  status  report  on 
proposed  amendments  to  the 
Commission's  Groimd  Water  Protected 
Area  Regulations  for  Southeastern 
Pennsylvania  and  public  dialogue. 
•*  The  subjects  of  the  hearing  will  be  as 
follows: 

Current  Expense  and  Capital  Budgets. 
A  proposed  ctirrent  expense  budget  for 
the  fiscal  year  beginning  July  1, 1998,  in 
the  aggregate  amount  of  $3,737,000  and 
a  capital  budget  reflecting  revenues  of 
$2,302,500  and  expenditures  of 
$2,155,500.  Copies  of  the  ciurent 
expense  and  capital  budgets  are 
available  from  the  Commission  on 
request  by  contacting  Richard  C.  Gore  at 
(609)  883-9500  ext.  201. 

A  Proposal  to  Adopt  the  1998  Water 
Resources  Program.  A  proposal  that  the 
1996-1997  Water  Resources  Program 
and  the  activities,  programs,  initiatives, 
concerns,  projections  and  proposals 
identified  and  set  forth  therein  be 
extended  and  adopted  as  the  1998  Water 
Resources  Program  and  that  a  staff 
report  of  progress  during  1997  in 
completing  elements  of  the  program  and 
policies  in  the  1996-1997  Water 
Resources  Progitam  be  made  a  part 
thereof,  in  accordance  with  the 
requirements  of  Section  13.2  of  the 
Delaware  River  Basin  Compact 

AppUcatioDs  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

1.  Town  o/ACfto    0-83-22  CP 
RENEWAL  2.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  10  million 


gallons  (mg)/30  days  of  water  to  the 
applicant's  distribution  system  from 
Well  Nos.  2. 3, 4  and  5.  Commission 
approval  on  August  12, 1992  was 
limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  10  mg/30 
days.  The  project  is  located  in  the  Town 
of  Milton,  Sussex  County,  Delaware. 

2.  New  Jersey-American  Water 
Company    D-90-89  CP  RENEWAL  An 
application  for  the  renewal  of  a  groimd 
water  withdrawal  project  to  supply  up 
to  15  nig/30  days  of  water  to  the 
applicant's  Belvidere  System  from  Well 
Nos.  1  and  2.  Commission  approval  on 
August  12, 1992  was  limited  to  five 
years.  The  applicant  requests  that  the 
total  withdrawal  from  all  wells  remain 
limited  to  15  mg/30  days.  The  project  is 
located  in  White  Township,  Warren 
County,  New  Jersey. 

3.  Borough  ofGlassboro    D-96-S4 
CP.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  water  to  the  applicant's 
distriuution  system  from  previously 
approved  Well  Nos.  2  through  7  and 
new  Well  Nos.  8  and  9,  to  increase  the 
existing  withdrawal  limit  of  25.92  mg/   - 
30  days  from  all  Cohansey  wells  to  75.8 
mg/30  days,  and  to  increase  the  total 
allocation  from  all  wells  of  88.7  ing/30 
days  to  105  mg/30  days.  The  project  is 
located  in  Glassboro  Township, 
Gloucester  County,  New  Jersey. 

4.  London  Grove  Township  Municipal 
Authority    D-97-27  CP.  An  application 
for  approval  of  a  new  0.243  million 
gallons  per  day  (mgd)  (average  monthly 
design  capacity)  spray  irrigation 
discharge  project  to  serve  the  Inniscone 
residential  development  in  London 
Grove  Township  as  well  as  a  portion  of 
Avondale  Borough,  and  to  provide  golf 
coiuse  irrigation  in  London  Oove 
Township,  Chester  County, 
Pennsylvania.  Secondary  treatment  will 
be  provided  by  lilhed  aerated  lagoons 
prior  to  tertiary  filtration  and  chlorine 
disinfection  and  discharge  to  either  a 
47-acre  spray  irrigation  disposal  area  or 
for  irrigation  of  a  72-acre  golf  course 
area,  l^e  project  is  locat^  in  the  East 
Branch  White  Clay  Creek  watershed  but 
no  stream  discharge  is  proposed. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request 
Please  contact  Thomas  L.  Brand  at  (609) 
883-9500  ext.  221  concerning  docket- 
related  questions.  Persons  wishing  to 
testify  at  this  hearing  are  requested  to 
register  with  the  Secretary  at  (609)  883- 
9500  ext  203  prior  to  the  hearing. 
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Odwr  SclMdaled  Hearing 

By  earlier  notice,  the  Commission 
announced  that  it  will  hold  a  public 
hearing  to  receive  comments  on 
pro{x>sed  amendments  to  its 
Administrative  Manual — Rules  of 
Practice  and  Piocedure  which  are 
intended  to  delete  obeolete  provisions, 
to  clarify  certain  provisions  of  the  rules 
and  better  inform  the  signatory  parties, 
applicants  and  the  general  public  with 
regard  to  the  Commission's  practices 
and  procedures.  The  proposed  revisions 
conform  the  rules  to  existing 
Commission  interpretations  and 
practices. 

The  public  hearing  will  be  held  on 
OctobOT  22, 1997  begiiuiing  at  3  p.m. 
and  continuing  until  5  p.m.,  as  long  as 
there  are  people  present  wishing  to 
testify.  The  hearing  will  be  held  in  the 
Coddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey.  The 
deadline  for  inclusion  of  %vritten 
comments  in  the  hearing  record  will  be 
announced  at  the  hearing.  Copies  of  the 
full  text  of  the  proposed  amendments  to 
the  Administrative  Manual — Rules  of 
Practice  and  Procedure  may  be  obtained 
by  contacting  Susan  M.  Weisman  at 
(609)  883-9500  ext.  203.  Persons 
wishing  to  testify  are  requested  to  notify 
the  Secretary  in  advance.  Written 
comments  on  the  proposed  amendments 
should  be  submitted  to  the  Secretary  at 
the  Delaware  River  Basin  Commission, 
PO  Box  7360,  West  Trenton.  New  Jersey 
08628.  -    ,i 

Dated:  October  7. 1997. 
Soaan  M.  Weioaaii, 
Secretary. 
(FR  Doc.  97-27328  Filed  10-15-97;  8:45  am] 

MXMQ  COOE  63a»-01-^ 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Cound!  on  Indian 
Education;  Moating 

AQENCY:  National  Advisory  Council  on 
Indian  Education,  ED. 

ACTION:  Notice  of  meeting. 


(:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  a 
meeting  of  the  National  Adviaory 
Council  on  Indian  Education.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 

DATES  AND  TMES:  November  4-5, 1997, 
9:00  a.m.  to  4:00  pan. 


ADDRESSES:  The  National  bidian 
Education  Association  Convention, 
Washington  State  Historical  Society 
Museum- Auditorium,  1911  Pacific 
Avenue,  Tacoma,  Washington.  98402. 
KM  FURTMER  MFOfMATION  CONTACT: 
Dr.  David  Beaulieu,  Director,  Office  of 
Indian  Education,  1250  Maryland 
Avenue.  Portals  4300,  Washington.  DC 
20202.  Telephone:  (202)-260-2431;  Fax: 
(202) 260-7779. 

SUPn^MENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  a  Presidentially  appointed 
advisory  council  on  Indian  education 
established  under  Section  9151  of  Title 
DC  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended,  (20 
U.S.C.  7871).  The  Council  advises  the 
Secretary  of  Education  and  the  Congress, 
on  funding  and  administration  of 
programs  with  respect  to  which  the 
Secretary  has  jurisdiction  and  that 
includes  Indian  children  and  adults  as 
participants  or  from  which  they  benefit. 
The  Council  also  makes 
recommendations  to  the  Secretary  for 
filling  the  position  of  Director  of  Indian 
Education  whenever  a  vacancy  occurs. 

This  meeting  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
Committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  above. 

A  svunmary  of  the  proceedings  and 
related  matters  which  are  informative  to 
the  public  consistent  with  the  policy  of 
Tide  5  U.S.C.  552b  will  be  available  to 
the  public  within  fourteen  days  of  the 
meeting,  and  are  available  for  public 
inspection  at  the  Office  of  Elementary 
and  Secondary  Education.  U.S. 
Department  of  Education,  1250 
Maiyland  Avenue,  SW,  Washington,  DC 
20202  from  the  hours  of  8:30  a.m.  to 
5:00  p.m. 
Genld  N.  Timsi. 

Assistant  Secretary,  Office  of  Elementary  and 

Secondary  Education. 

National  Adviaory  Couiyil  on  Indian 
Education 

November  4-5.  1997 

Meeting  Location;  Washington  State 
Historical  Sociefy  Museum-Auditorium; 
1911  Pacific  Avenue,  Tacoma, 
Washington 

Meeting  Agenda 

Tuesday,  November  4. 1997 

8:30  a.m. — ^Meeting  Location: 

Washington  State  Historical  Sociefy 


Museum- Auditoriuim,  1911  Pacific 

Avenue,  Tacoma,  Washington. 
9:00  a.m.— Call  to  Order  by  NACIE 

Chairman  &  Roll  Call, 

Introductions,  Invocation 
9:30  a.m. — Reorganization  of  the 

National  Advisory  Council  on 

Indian  Education 
11:45  a.m. — Lunch 
1:00  p.m. — Public  Hearing  on  Indian 

Education  Issues 
4:30  p.m. — Recess 

Wednesday,  November  5, 1997 

8:30  a.m.-^ACIE  will  attend  General 

Session  of  NIEA— Dr.  Tirozzi/ 

Keynote 
10:00  a.m. — Meeting  Location: 

Washington  State  Historical  Sociefy 

Museum-Auditorium 
10:30  a.m.— NACIE  Discussion  on 

Congressional  Reporting 

Requirements 
12:00  Noon — Lunch 
IKX)  p.m. — Public  Hearing  on  Indian 

Education  Issues 
3:30  p.m. — Recess  to  meet  with  Dr. 

Tirozzi,  Council  Deliberation  and 

Recommendations 

[FR  Doc.  97-27420  Filed  10-15-07;  8:45  am] 


DEPARTMENT  OF  EDUCATION 

National  Board  of  ttM  Fund  for  tha 
improvaniant  of  Poataacondary 
Education;  Mooting 

AGENCY:  National  Board  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  Education. 
ACTION:  Notice  of  meeting. 

SUIiMIARY:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Board  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  section  10(a)(2)  of  the  Federal 
Advisory  CommiAee  Act. 

DATES  AND  TIMES:  October  30, 1997  from 
9:00  a.m.  to  4:00  p.m. 
ADDRESSES:  Hyatt  Regency  Crystal  Qfy. 
2799  Jefferson  Davis  Highway, 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Karelis,  U.S.  Department  of 
Education.  600  Independence  Avenue. 
SW.,  Room  3100,  ROB  «3,  Washington, 
DC  20202-5175.  Telephone:  (202)  708- 
5750.  Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m.. 
Eastern  time,  Monday  through  Friday). 


Federal  Regirter  /  Vol.  62.  No.  200  /  Thursday,  October  16.  1997  /  Notices  53829 


Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  The 
National  Board  of  the  Fimd  for  the 
Improvement  of  Postsecondary 
Education  is  established  imder  Section 
1001  of  the  Higher  Education 
Amendments  of  1980,  Tide  X  (20  U.S.C 
1131a-l).  The  National  Board  of  the 
Fund  is  authorized  to  reconunend  to  the 
Director  of  the  Fimd  and  the  Assistant 
Secretary  for  Postsecondary  Education 
priorities  for  funding  and  approval  or 
disapproval  of  grants  of  a  given  kind. 

The  meeting  of  the  National  Board  is 
open  to  the  public.  The  National  Board 
will  meet  on  Thursday,  October  30, 
bom  9:00  a.m.  to  4:00  p.m.  to  provide 
an  overview  of  the  Fund's  program 
status  and  special  initiatives  and  orient 
new  Board  members. 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disabilify  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  (e.g., 
interpreting  service,  assistive  listening 
device  or  materials  in  an  alternate 
format)  should  notify  the  contact  person 
listed  in  this  notice  at  least  two  weeks 
before  the  scheduled  meeting  date. 
Although  the  Department  will  attempt 
to  meet  a  request  received  after  that 
date,  the  requested  auxiliary  aid  or 
service  may  not  be  available  because  of 
insufficient  time  to  arrange  it. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  office  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  Room  3100,  Regional  Office 
Building  #3,  7th  &  D  Streets,  SW.. 
Washington.  DC  20202  from  the  hours 
of  8:00  a.m  to  4:30  p.m. 

Dated:  October  10, 1997. 
DavM  A.  LongaBaclnr. 
Assistant  Seaetary  for  Postsecondary 
Education. 
(FR  Doc.  97-27487  Filed  10-15-«7;  8:45  am] 

BIUJNO  CODE  4««>-ei-M 


O^ARTMENT  OF  ENEf^Y 

Fadaral  Energy  Regulatory 
Commission 

[Doclwt  No.  CP96-641-0IN1 

ANR  Pipeline  Company;  Notice  of  Stta 
Vistt 

October  9, 1997. 

On  October  16, 1997,  beginning  at 
12:00  p.m.,  the  Office  of  Pipeline 


Regulation  (OPR)  staff  will  conduct  a 
compliance  inspection  of  ANR  Pipeline 
Company's  (ANR)  Michigan  Leg  South 
Looping  Project  fociUties  in  Porter 
Counfy,  Indiana,  begiiming  at  ANR's 
construction  office  located  at  8619     . 
Louisiana  Place,  Merrillville,  Indiana. 

All  parties  may  attend.  Those 
planning  to  attend  must  provide  th^ 
own  transportation. 

For  hirther  information,  please 
contact  Paul  McKee  at  (202)  208-1088. 
Robert  J.  O^ina, 
Deputy  Director,  Office  of  Pipeline 
Regulation. 

(FR  Doc.  97-27330  FUed  10-15-97;  8:45  am] 
HLUNQ  CODE  CriT-et-M 


DEPARTMENT  OF  ENERGY 
[Doclwt  Na  CP97-783-000] 

Federal  Energy  ftogulatory 
Commisalon 

ANR  PIpeilne  Company;  Notice  of 
Application 

October  9, 1997. 

Take  notice  that  on  September  30, 
1997,  ANR  Pipeline  Company  (ANR). 
500  Renaissance  Center.  Detroit 
Michigan  48243.  filed,  in  Docket  No. 
CP97-783-000,  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's 
Regulations  for  authorization  to  utilize 
temporary  work  spaces  and  for  any 
other  authorization  deemed  necessary 
associated  with  a  pipeline  replacement 
project  in  La  Porte  Counfy,  Indiana,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  proposes  to  replace  a  0.62  mile 
line  segment  of  both  its  22-inch  O.D. 
main  line  and  its  30-inch  O.D.  loop  line 
beginning  at  Mile  Post  891.69  to  satisfy 
the  safety  requirements  of  Part  192  of 
the  U.S.  Department  of  Transportation's 
r^ulations.  ANR  states  that  in  order  to 
make  the  replacement  it  will  have  to 
utilize  temporary  work  spaces  which 
may  not  have  been  included  in  the 
scope  of  the  original  authorization  to 
construct  the  facilities.  Therefore.  ANR 
requests  the  temporary  use  of  work 
space  and  any  other  authorizations 
deemed  necessary  by  the  Conunission  in 
order  to  make  the  replacement  ANR 
states  that  the  construction  will  be  done 
mthin  the  existing  right-of-way  under 
the  authority  of  section  2.55  of  the 
Commission's  regulations,  which 
authorizes  replacement  within  the 
existing  right-of-way. 

Any  person  desiruig  to  be  participate 
in  the  hearing  process  or  to  make  any 
protest  widi  reference  to  said 


application  should  on  or  before  October 
30,  1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Conmiission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party,  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Conunission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
enviroiunental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Conunission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  aU 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 

court 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 


53830 


Federal  Register  /  Vol.  62,  No.  200  /  Thursday,  October  16,  1997  /  Notices 


time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  certificate  is  required 
by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
Intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unaaoassary  for  ANR  to  appear  or  to  be 
lopaeeauted  at  the  hearing. 
LafaD.CMMl. 
Secretary. 

(FR  Doc  97-27331  FUed  10-15-97;  8:45  am] 
muMta  coot  tm-*%-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CofiNnlaalon 

{Docket  No.  CPM-S-OOO] 

ANR  Rpeline  Company;  Notice  of 
Application 

October  9. 1997. 

Take  notice  that  on  October  1, 1997, 
ANR  Pipeline  Company  (A\T?),  SOD 
Renaissance  Center,  I>etroit,  Michigan 
48243,  filed  an  application  in  £)ocket 
No.  CP96-2-000  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act.  for 
authorization  to  utilize  temporary  work 
spaces  and  any  other  authorization 
deemed  necessary  associated  with  a 
pipeline  replacement  project  in  Kent 
County.  Michigan,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  pubHc 
inspection. 

ANR  proposes  to  replace  a  0.96  mile 
line  segment  of  its  mainline  system 
because  of  increased  population  density 
in  order  to  satisfy  U.S.  Department  of 
Transportation  safiaty  regulations.  ANR 
states  that  in  order  to  make  the 
replacement,  it  will  have  to  utilize 
temporary  work  spaces  which  may  not 
have  been  included  in  the  scope  of  the 
original  authorization  to  construct  the 
facilities.  ANR  states  that  the 
construction  will  be  done  within  the 
existing  right-of-way  under  the 
authority  of  Section  2.55  of  the 
Commission's  Regulations,  which 
authorizes  replacement  within  the 
existing  right-of-way. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
30, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington.  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 


*  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  vvishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Conunission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timefy  filed,  or 
if  the  Commission  on  its  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  CmthM, 
Secretary. 

[FR  Doc  97-27332  Filed  10-15-97;  8:45  am) 
MLUNO  COM  sriT-ai-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

[DodMl  NOl  CP98-3-000] 

Columbia  Gias  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

October  9, 1997. 

Take  notice  that  on  October  2,  1997, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599,  filed  in  Docket  No.  CP98-3-000  a 
request  pursuant  to  sections  157.205, 
and  157.211,  of  the  Commission's 
Regulations  under  the  Natiunl  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  construct  and  operate  a 
new  point  of  delivery  to  Bayer 
Corporation  in  Wetzel  Coimtry,  West 
Virginia,  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 


76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fiilly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  states  that  the  point  of 
delivery  has  been  requested  by  Bayer 
Corporation  for  industrial  service.  The 
estimated  quantities  of  natural  gas  to  be 
delivered  will  be  up  to  2,737,500  Dth/ 
annually  with  a  volume  of  20,000  Dth/ 
day.  The  estimated  cost  to  construct  is 
$250,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Loia  D.  Cashail. 
Secretaiy. 

(FR  Doc  97-27333  Filed  10-15-97;  8:45  am) 
■LUNO  COM  snr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Dockat  Na  CPM-10-00(q 

Koch  Gateway  Pipeline  Company; 
Notice  of  Reqiiest  Under  Blanket 
Auttwrization 

October  9, 1997. 

Teike  notice  that  on  October  7, 1997, 
Koch  Gateway  Pipeline  Company 
(Koch),  P.O.  Box  1478.  Houston,  Texas 
77251-1478.  filed  in  Docket  No.  CP98- 
10-000  a  request  pursuant  to  sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  approval  to  operate  as  a 
jurisdictional  facility  a  four-inch  tap 
and  three-meter  station  placed  into 
service  under  section  311(a)  of  the 
Natural  Gas  Policy  Act  (NGPA)  and 
section  284.3(c)  of  the  Commission's 
regulations,  under  Koch's  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000.  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA).  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
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with  the  Commission  and  open  to 
public  inspection. 

Koch  asserts  that  the  proposed 
certification  of  facilities  will  enable 
Koch  to  provide  transportation  services 
under  its  blanket  transportation 
certificate  through  a  tap  serving  Entex, 
Inc.  (Entex),  a  local  distribution 
company,  in  Harris  County,  Texas.  Koch 
states  that  the  estimated  average  day 
and  peak  day  requirements  for  this 
delivery  point  are  600  MMBtu  and  3,600 
MMBtu,  respectively.  Koch  further 
states  that  such  volumes  will  be 
transported  pursuant  to  either,  or  a 
combination  of  Koch's  Firm 
Transportation  (FTS)  or  No  Notice 
Transportation  Service  (NNS)  rate 
schedules.  Koch  further  asserts  that  the 
tap  and  meter  station  cost 
approximately  $40,000. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Conunission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFS  385.214),  a  motion  to 
intervene  and  piu^uant  to  section 
157.205  of  the  regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If    . 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashail. 
Secretary. 
[FR  Doc.  97-27334  Filed  10-15-97;  8:45  am] 

BMXMQ  COOK  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM96-1-37-00ZI 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Rling 

October  9, 1997. 

Take  notice  that  on  October  6, 1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  2,  the  following  tariff  sheet,  to 
become  effective  October  1,  1997: 

2nd  Substitute  Twenty-Second 
Revised  Sheet  No.  2.2 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 


Commission's  September  29. 1997  order 
in  Docket  No.  TM98-1-37-001. 
Accordingly,  Northwest  has  reinstated 
the  GRI  Adjustment  as  an  MMBtu  rate. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rides  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceediiig. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  a  CadwO. 
Secretary. 

(FR  Doc  97-27339  FUed  10-15-97;  8:45  am] 
BH.uNa  ooee  tn7-»i-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  Na  TMB»-1-e4-002] 

Pacific  Interstate  Offshore  Company; 
Notice  of  Compliance  RHng 

October  9,  1997. 

Take  notice  that  on  October  7, 1997, 
Pacific  Interstate  Of&hore  Company 
(PIOC)  tendeied  for  filing  to  be  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet,  with  an  effective  date  of 
October  1, 1997: 
Substitute  Fourth  Revised  Sheet  No.  • 

PIOC  states  that  the  purpose  of  this 
filing  is  to  comply  with  a  Commission 
order  dated  September  29, 1997  (80 
FERC  §  62.290)  which  approved  PIOCs 
filing  subject  to  PIOC  revising  its 
pagination  on  the  tariff  sheet  as  a 
substitute  tariff  sheet  within  15  days  of 
the  Commission's  order.  PIOC  states 
that  no  other  changes  have  been  made 
to  the  tariff  sheet. 

PIOC  states  that  copies  of  this  filing 
has  been  served  on  PIOC's  sole 
customer,  the  Southern  California  Gas 
Compiany  and  the  Public  Utilities 
Commission  of  the  State  of  California 
and  other  interested  f>arties. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section , 
385.211  and  385.214  of  the 


Commission's  Rides  of  Practice  and 
Procedure.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LotoD.CMhail, 
Secretaiy. 

[FR  Doc  97-27340  Filed  10-15-97;  8:45  am] 
stLUMQ  oooe  SnT-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 


IDockal  Na  RPM-14-0001 


Tannasaaa  Gas  Pipeline  Company; 
Notice  of  Caahout  Report 

Take  notice  that  on  October  6, 1997. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  its  third 
anniiHl  cashout  report  for  the  September 
1995  through  August  1996  period. 

Tennessee  states  that  the  cashout 
report  reflects  a  net  cashout  loss  during 
this  period  of  $9,143,633.  Tennessee 
further  states  that  the  report  also  refiects 
Tennessee's  loss  to  date  from  cashout 
operations  since  August  1993  totaling 
approximately  $10,715,607. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington.  DC  20426. 
in  accordance  with  sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  AU  such  motions  or 
protests  must  be  filed  on  or  before 
October  17, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
Inspection  in  the  Public  Reference 
Room. 

Loia  D.  Caahall. 
Secretaiy. 

IFR  Doc.  97-27338  Filed  10-15-97;  8:45  am] 
MLUNO  COM  enr-ot-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunisslon 

[Doclwt  No.  RP97-M3-001] 

Wyoming  Interstate  Company,  Ltd.; 
Notloe  of  Tariff  HIing 

October  9. 19fl7. 

Take  notice  that  on  October  6. 1997, 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1 ,  Substitute  Second  Revised  Sheet 
No.  62,  in  compliance  with  the 
Commission's  Order  dated  September 
25, 1997. 

That  order  identified  an  error  in  the 
proposed  tariff  sheet  mentioned  above. 
The  original  WIC  filing  of  August  28, 
1997,  changed  the  method  WIC  uses  to 
bill  flowing  gas  under  firm 
transportation  agreements  firom  receipts 
to  deliveries  as  well  as  making  certain 
housekeeping-type  revisions.  The  error 
noted  by  the  Commission  did  not 
appear  on  the  "redlined"  version  of  the 
tendered  tariff  sheet,  but,  through  an 
oversight,  the  Second  Revised  Tariff 


Project  No. 


P-2204-073  . 


,  Holyoke  Water  Power  Company 


P-11607-000 


^   -  *  - 


Sheet  No.  62  in  publication  format  and 
the  electronic  version  were  not  updated. 
WIC's  October  6  filing  corrects  these 
errors. 

WIC  states  that  copies  of  this  filing 
have  been  served  on  WIC's 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasiwU. 
Secretary. 

[PR  Doc.  97-27337  Filad  10-15-97;  8:45  am] 
MUJNQ  COOC  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No*.  2004-07»-MA  and  11607-000- 
IMA] 

Holyoke  Water  Power  Company, 
Ashbumham  Municipal  Light  Plant  and 
Massachusetts  Municipal  Wholesale 
Electric  Company;  Notice  Establishing 
Sut>sequent  Licensing  Procedural 
Schedule  and  a  Deadline  for 
Submission  of  Rnal  Amendments 

October  9, 1997. 

The  license  for  the  Holyoke 
Hydroelectric  Project,  FERC  Project  No. 
2004,  located  on  the  Connecticut  River, 
in  Hampden,  Hampshire,  and  Franklin 
Counties,  Massachusetts,  expires  on 
August  31, 1999.  Competing 
applications  for  a  new  license  have  been 
filed  as  follows: 


Applicant 


Ashtxjmham  Municipal  Light  Plant  & 
Munidpal  Whoiesale  Electnc  Company. 


Contact 


Ronald  G.  Chevalier.  Holyoke  Water  Power  Co..  P.O.  Box 

270.  HaiKord,  CI  06141,  (860)  665-5315. 
James  J.  Keams.  NE  Utilrties.  Serv.  Co.,  P.O.  Box  270,  Hart- 

forel.  CT  061 41 .  (860)  665-5936. 
Catherine  E.  Shively.  Public  Serv.  Co.  NH,  1000  Elm  Street, 

Manchester,  NH  03105,  (603)  634-2326. 
Roger  W.  Bacon.  Mass.  Wholesale  Elec.  Co.,  Randall  Rd., 

P.O.  Box  426.  Ludlow.  MA  01056,  (413)  58^1041. 
Thomas  E.   Lewis.  Ashbumham  Municipal  Light  Plant,  78 

Central  Street.  P.O.  Box  823,  Ashbumham.  MA  01430. 

(508)  827-4423. 


The  following  is  an  approximate  procedural  schedule  that  will  be  followed  in  processing  the  applicaUons: 


Date 

November  27,  1997  

January  31.  1998  

Februwy  14.  1998  ... 

February  28.  1998  ... 

MMCh31.  1998 

May  31, 1996 


Action 


Commission  notifies  applicant  that  its  application  is  deficient,  if  appticat)le. 
Ckmmission's  deadline  for  applicant  to  file  final  amendment,  if  any,  to  its  application. 
Commission's  deadline  for  applicants  to  sen/e  a  copy  of  its  competing  application  on  each  of 

the  other  applicant  per  section  4.36  (d)(2)(ii)  of  the  Commission's  regulations. 
Commisston  notifies  applicant  that  its  application  has  been  accepted,  and  issues  put)lic  notice 

of  the  accepted  application  establishing  dates  for  filing  motions  to  intervene  and  protests. 
Commission's  deadline  for  applicants  to  fHe  a  detailed  and  complete  statement  of  how  its 

plans  areas  weU  or  tetter  adapted  than  the  plans  of  each  of  the  other  license  applications 

to  develop,  consen/e.  and  utilize  in  the  public  interest,  the  water  resources  of  the  region,  per 

section  4.36(d)(2)(iii)  of  the  Commission's  regulations. 
Commission  notifies  all  parties  and  agencies  that  the  applicalion  is  ready  for  environmental 

analysis. 
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Upon  receipt  of  all  additional 
information  and  the  information  filed  in 
response  to  the  public  notice  of  the 
acceptance  of  the  applications,  the 
Commission  will  evaluate  the 
applications  in  accordance  with 
applicable  statutory  requirements  and 
take  appropriate  action  on  each 
application. 

Any  questions  ccmceming  this  notice 
should  be  directed  to  Allan  Creamer  at 
(202) 219-0365. 
Lois  D.  Caskril. 
Secretary. 

(FR  Doc.  97-27335  Tiled  10-15-97;  8:45  am) 
MJJNQ  CODE  •nr-ci-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  File  an  Application 
for  a  Subaequent  Ucenaa 

October  9.  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  An  Application  for  a  Subsequent 
License. 

b.  Pro/ect  No.:  3516. 

c.  Date  filed:  October  1, 1997. 

d.  Submitted  By:  City  of  Hart, 
Michigan,  current  licensee. 

e.  Name  of  Project:  Hart  Lake  Project 

f.  Location:  On  the  Pentwater  River,  in 
Hart  Tovmship,  Oceana  County, 
Michigan.  

g.  Filed  Pursuant  to:  18  CFR  16.19  of 
the  Commission's  regulations. 

h.  Effective  date  of  current  license: 
April  1, 1962. 

i.  Expiration  date  of  current  license: 
September  30,  2002. 

j.  The  project  consists  of:  (1)  a  31-foot- 
high,  890-foot-long  dam;  (2)  a  240-acre 
reservoir,  (3)  a  powerhouse  containing 
two  generating  imits  with  a  combined 
total  capacity  of  320  kW;  (4)  an  80-foot- 
long  tailrace;  (5)  traitsmission  lines;  and 
(6)  appurtenant  facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  The  City  of  Hart,  Clerk's  OfBce,  407 
State  Street,  Hart.  Michigan  49420,  (616) 
873-2488. 

1.  FERC  contact:  Tom  Dean  (202)  219- 
2778. 

m.  Pursuant  to  18  CFR  16.9  and  16.20 
each  application  fof  a  new  or 
subsequent  license  and  any  competing 
license  applications  must  be  filed  with 
the  Commission  at  least  24  months  prior 
to  the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 


project  must  be  filed  by  September  30, 

2000. 

Lois  D,  Cashril. 

Secretary. 

(FR  Doc.  97-27338  FUed  10-l&-fl7: 8:45  am] 

aaiMQ  COOC  6n7-«i-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00610;  FRL-6751-a] 

Pestickte  Program  Oialogua 
Committaa;  Open  Maating 

AOeiCY:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Notice. ' 

StJMiARY:  As  reqtiired  by  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  [Public  Law  92-463], 
EPA's  OfBce  of  Pesticide  Programs 
(OPP)  is  giving  notice  of  a  public 
meeting  of  the  Pesticide  Program 
Dialogue  Committee  (PPDC). 
DATES:  The  meeting  will  be  held  on 
Wednesday.  October  22. 1997 from  1:00 
p.m.  to  5:15  p.m.  and  Thursday,  October 
23. 1997  from  8:30  a.m.  to  4:30  p.m. 
ADDRESSES:  The  meetijig  will  be  held  at: 
the  Holiday  Inn  (Hotel  &  Suites,  Historic 
District  Alexandria):  625  First  Street; 
Alexandria,  VA  22314;  Phone:  703-548- 
6300. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margie  Fehrenbach  or  Linda 
Murray,  OfBce  of  Pesticide  Programs 
(7501C),  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460.  OfBce  location  and  telephone 
number.  Rm.  1119,  Crystal  Mall  «2, 
1921  Jefiierson  Davis  Highway; 
Arlington.  VA;  Phone:  703-305-7090;  e- 

mail: 
fehienbach.mazgieOepamail.epa.gov. 

SUPPLEMENTARY  MFORMATION:  The  PPDC 
is  composed  of  a  balanced  group  of 
participants  from  the  following  sectors: 
pesticide  industry  and  user  groups; 
federal  agencies  and  state  governments; 
consumer  and  enviroiunental/public 
interest  groups,  including 
representatives  from  the  general  public; 
academia;  the  public  health  commimity; 
and,  congressional  staff.  The  Conunittee 
was  formed  to  foster  communication 
and  imderstanding  among  the  parties 
represented  on  the  Committee  and  with 
OPP.  The  Committee  also  provides 
advice  and  guidance  to  OPP  regarding 
pesticide  regulatory,  policy,  and 
implementation  issues. 

PPDC  meetings  are  open  to  the  public. 
Outside  statements  by  observers  are 
welcome.  Oral  statements  will  be 
limited  to  five  minutes,  and  it  is 


preferred  that  only  one  person  present  ■ 
the  statement  Any  person  who  wishes 
to  file  a  writtm  statement  can  do  so 
before  or  after  a  Committee  meeting. 
These  statements  will  become  part  of 
the  permanent  file  and  will  be  provided 
to  the  Committee  members  for  their 
information.  Materials  will  be  available 
for  public  review  at  the  following 
adckess:  U.S.  Environmental  Protection 
Agency,  Rm.  1128,  Crystal  Mall  #2, 1^21 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  305-5805. 

Topics  to  be  disctissed  at  the  Octobw 
22-23, 1997  meeting  are: 

1.  Update  on  FQPA  implementation 
and  year-end  status  report  for  FY-97; 

2.  Communications/Right-to-know: 
consumer  brochure,  consumer  labeling 
initiative  and  inrats; 

3.  Antimicrobials:  "treated  articles 
issue"  (products  impr^nated  with 
pesticides); 

4.  Discussion  of  FQPA  issues 
covered  at  recent  Science  Advisory 
Panel  (SAP)  meeting  (criteria  for 
requir&og  in-utero  cancer  studies  and 
exposure  assessment  methodologies  for 
residential  scenarios); 

5.  Discussion  of  ILSI  workshop  on 
organophosphate  (OP) 
reconunendations; 

6.  Other  science  and  policy  issues/ 
impact  on  FQPA  (e.g.,  use  of  the  10-fold 
additional  uncertainty  factor, 
reassessment  of  carcinogens  under  a 
threshhold  model);  and, 

7.  Minor  use  pesticides  ~  how 
tolerances  are  evaluated  and  set  for 
section  18s. 

List  of  Subjects 

Environmental  protectio^. 

Dated:  October  10, 1997. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  97-27630  Filed  10-15-97;  8:45  am) 

aiLLMaCODC' 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Submitted  to  0MB  for 
Review  and  Approval 

October  8, 1997. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
reqtiired  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
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agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  cuirently  valid  control 
number.  No  person  sball  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whedier  the  proposed  collection  of 
bifbrmation  is  necessary  for  the  proper 
pOTformance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
Inirden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
•  information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  17, 
1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

A00RES8ES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  St., 
NW.,  Washington,  DC  20554  or  via 
internet  to  jboIey9fcc.gov. 
FOR  FURTMER  MFOAIMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s}  contact  Judy 
Boley  at  202-416-0214  or  via  internet  at 
jboley^cc.gov. 

8UPPI.EMENTARY  MFORMATKM: 

OMB  Approval  Number:  3060-0745. 

Title:  Implementation  of  the  Local 
Exchange  Carrier  Tariff  Streamlining 
Provisions  in  the  Telecommunications 
Act  of  1996,  CC  Docket  No.  96-187. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit 

Number  of  Respondents:  170. 

Estimated  Time  Per  Response:  37.18 
hours  (avg.). 

Cost  to  Respondents:  $45,000. 

Total  Annual  Burden:  4,250  hours. 

Needs  and  Uses:  In  the  Report  and 
Order  issued  in  CC  Docket  96-187,  the 
Commission  adopts  measures  to 
implement  the  specific  streamlining 
tariff  filing  requirements  for  local 
exchange  carriers  (LECs)  of  the 
Telecommunications  Act  of  1996  (1996 
Act).  The  Commission  requires  the 
following  information  be  collected  from 
LECs  eligible  for  streamlined  regulation: 
(a)  electronic  filing  requirements:  (b) 


requirement  that  carriers  desiring  tari% 
proposing  rate  decreased  to  be  effective 
in  seven  days  must  be  filed  in  separate 
transmittals;  (c)  requirement  that 
carriers  identify  transmittals  filed 
pursuant  to  the  streamlined  provisions 
of  the  1996  Act;  (dj  requirement  that 
price  cap  LECs  file  their  Tariff  Review 
Plans  (TRSs)  prior  to  filing  their  annngl 
access  tarifis;  (e)  petitions  and  replies; 
and  (f)  standard  protective  orders.  All  of 
the  requirements  would  be  used  to 
ensure  that  local  exchange  carriers 
comply  with  their  obligations  under  the 
Communications  Act  and  that  the 
Commission  be  able  to  ensure 
compliance  within  the  streamlined 
timefivmes  established  by  the  1996  Act. 
OMB  Approval  Number:  3060-0438. 
Title:  Transmittal  Sheet  for  Cellular 
Applications  for  Unserved  Areas, 
f  onn  Number:  FCC  Form  464. 
7>pe  o/Aeview:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Number  of  Respondents:  49. 
E^imated  Time  Per  Response:  .166 
hours  (10  minutes). 
Cost  to  Respondents:  N/A. 
Total  Annual  Burden:  8  hours. 
Needs  and  Uses:  FCC  rules  require 
that  applicants  submit  a  transmittal 
sheet,  FCC  Form  464,  in  addition  to 
other  filing  requirements  pursuant  to  47 
CFR  part  22.  FCC  Form  464  is  designed 
to  focUitate  application  intake  and  other 
processing  functions  by  serving  as  a 
cover  sheet  to  the  application.  FCC 
Form  464  is  used  in  Phase  I  of  the 
licensing  scheme  for  Cellular  '" 

Applications  for  Unserved  Areas.  The 
form  is  being  revised  to  add  a  space  for 
applicant's  Internet  or  e-mail  address 
and  to  add  a  space  to  collect  Taxpayer 
Identification  Number  (TIN)  as  required 
by  the  Debt  Collection  Improvement  Act 
of  1996. 

OAfB  Approval  Number  3060-0318. 

Tith:  Notification  of  Commencement 
of  Service  or  of  Additional  or  Modified 
Facilities. 

Form  Number:  FCC  Form  489. 

Type  of  Review:  Revision  of  a 
ciirrently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  7,000. 

Estimated  Time  Per  Response:  3.62 
hours. 

Cost  to  Respondents:  $525,000. 
Assuming  that  respondents  contracting 
out  the  information  would  use  an 
attorney  or  engineer  at  an  approximate 
cost  of  $200  per  hour. 

Total  Annual  Burden:  8,960  hours. 

Needs  and  Uses:  The  FCC  Form  489 
is  a  multi-purpose  form  used  by 


commercial  mobile  radio  service 
providers  subject  to  47  CFR  parts  22  and 
24  to  notify  the  Commission  of 
commencement  of  service,  satisfaction 
of  construction  requirements,  additional 
transmitters,  minor  modifications  to 
stations  and  for  certain  other 
miscellaneous  purposes.  In  addition  to 
the  requirements  specified  on  the  form, 
applicants  may  be  required  to  file 
exhibits  and  showings  as  specified  by- 
the  applicable  rule  part.  The  requested 
information  is  used  by  Commission  staff 
in  carrying  out  its  duties  as  set  forth  in 
section  308  and  309  of  the 
Communications  Act  of  1934,  as 
amended.  The  forms  is  being  revised  to 
add  a  space  for  the  licensee  to  provide 
an  Internet/e-mail  address  and  to 
request  the  licensee's  Taxpayer 
Identification  Number  (TIN).  The  TIN  is 
reqiiired  to  comply  with  the  Debt 
Collection  Improvement  Act  of  1996.  A 
type  of  licensee  "government  entity"  is 
also  being  added  to  the  choices  prior  to 
the  signature  on  the  application. 

Federal  Communicationa  Cominissian. 

WUliaa  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-27412  Filed  10-15-47;  8:45  am] 

MLUNQ  CODE  «T1S-«1-» 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  Na  2232] 

Petitions  for  ReconsMratlon  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

October  10, 1907. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  bom  the  Commission's  copy 
contractor.  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  October  31, 1997.  See  Section 
1.4(b)(1)  of  the  commission's  rule  (4 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Policy  and  Rules  concerning 
the  Interstate,  Interexchange 
Marketplace  Universal  Service. 

Implementation  of  Section  254(g)  of 
the  Qanununications  Act  of  1934,  as 
amended  (CC  Docket  No.  96-61). 

Number  of  Petitions  Filed:  7. 
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Federal  Conununicatioiu  Conunission. 

WilUan  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-27414  Filed  10-15-97;  8:45  am] 

MLUNQ  cooc  sns-ai-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2233] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  In  Rulemaking 
Proceedings 

October  14, 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copjring  in 
Room  239, 1919  M  Street.  NW., 
Washington,  EXZ  or  may  be  purchase 
from  the  Commission's  copy  contractor, 
ITS,  Inc.  (202)  857-3800.  Oppositions  to 
these  petitions  must  be  filed  October  31. 
1997.  See  Section  1.4(b)(1)  of  the 
Commission's  rule  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subfect:  Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1997 
(MD  Docket  No.  96-186). 

Number  of  Petitions  Filed:  6. 

Federal  Communicatioiu  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-27505  Filed  10-15-97;  8:45  am] 

BttXMQ  cooe  Snt-01-M 


DATE  S  TME:  Thursday,  October  23, 1997 
at  10:00  a.m. 

PLACE:  999  E  Street.  NW.,  Washington. 
DC  (ninth  floor). 

STATUS:  This  meetiitg  will  be  open  to  the 
public. 

rrEMS  TO  BE  MSCUSSEO: 

Correction  and  Approval  of  Minutes. 

Regulations:  Who  Qualifies  as  a 
"Member"  of  a  Membership 
Association:  Notice  of  Proposed 
Rulemaking. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATKM: 

Mr.  Ron  Harris,  Press  Officer  Telephone 

(202)  219-4Ui5. 

M«y  W.  Dove, 

Administrative  Assistant 

IFR  Doc.  97-27589  Filed  10-14-97;  11:38 

am] 

BHJJNO  COOE  fns-ai-« 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AQENCY:  Federal  Election  Commission. 

DATE  ft  TRIE:  Tuesday,  October  21, 1997 

at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

rTEMS  TO  BE  DISCUSSEO: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  a^cting  a 
particular  employee. 


NATIONAL  GAMBUNG  IMPACT  STUDY 
COMMISSION 

Meeting 

AGENCY:  National  Gambling  Impact 
Study  Commission.  Subcommittee  on 
Research. 

TME  AND  DATE:  Saturday.  October  18, 
1097. 10:30  a.m.  to  3  p.m. 

PLACE:  The  meeting  site  will  be:  The 
Doubletree  Hotel,  Denver,  3203  Quebec 
Street,  Denver,  CO  80207. 

STATUS:  Open  to  the  public.  Seating  is 
limited  to  90  people  on  a  first  come, 
first  served  basis. 

NOTICE:  The  Subcommittee  on  Research 
will  be  convened  to  gather  information 
for  the  National  Gambling  Impact  Study 
Commission,  to  analyze  relevant  issues 
and  focts,  and  to  draft  a  proposed 
research  agenda  for  deliberation  by  the 
Commission  at  its  next  regular  meeting. 
The  Subcommittee  meeting  falls  under 
41  CFR  §  101-6.1004(k),  and  is  not 
subject  to  FACA.  Nonetheless,  all 
interested  parties  are  welcome  to  attmd. 

CONTACT  PERSONS:  For  furtlier 
information,  contact  Am5>  Ricketts  at 
(202)  523-8217  or  write  to  800  North    - 
Capitol  Street.  NW.,  Suite  450, 
Washington,  DC  20002. 
Timothy  A.  Kelly. 
Research  Director. 

[FR  Doc.  97-27356  Filed  10-15-97: 8.-4S  am] 
WLUNQ  cooe  «a»-CT-P 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  Computing  (#1185). 

Date  and  Time:  November  7, 1997, 8:30  am 
to  5:00  pm.  '-' 

Place:  National  Science  Foundation,  420^ 
Wilson  Boulevard.  Suite  1150.  Arlington,  VA 
22230. 

Type  of  Meeting:  Gosed. 

Contact  Person:  Dr.  John  Van  Rosendala. 
Program  Director,  New  Technologies 
Program,  Suite  1122,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230,  (703)  306-1962. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 
proposals  submitted  to  NSF  for  financial 
support 

Agenda:  Panel  review  of  the  New 
Technologies  Program  proposals  as  pait  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
tei^nical  information;  financial  data,  such  as 
saluies;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  October  10, 1997. 
MRabecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  97-27467  Filed  10-15-97;  8:45  am] 
BRJJNO  COOl  TS66-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In 
Astronomical  Sdenoes  (1186);  Notice 
of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Astronomical 
Sciences  (1186)  will  be  holding  panel 
meetings  for  the  purpose  of  reviewing 
proposals  submitted  to  the  Advanced 
Technologies  and  Instrumentation 
Program  in  the  area  of  Astronomical 
Sciences.  In  order  to  review  the  large 
volume  of  proposals,  panel  meetings 
will  be  held  on  November  5  and  6  (1) 
and  on  November  12  (2).  All  meetings 
will  be  closed  to  the  public  and  will  be 
held  at  the  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  Virginia,  from  9:00  A.M.  to 
4:00  PM  each  day. 
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Contact  Person:  Dr.  Benlamin  B. 
Snavely,  Program  Director,  Advanced 
Technologies  and  Instrumentation. 
Division  of  Astronomical  Sciences, 
National  Science  Foundation,  Room 
1045,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1828. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  USC  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  October  10. 1997. 
M.  Rakecca  Vtiakiat, 

Committee  Management  Officer. 

[FR  Doc.  97-27461  Filed  10-15-97;  8:45  am] 

MUMQ  OOOE  7Ba6-Ot-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panei  in 
Bioengineering  &  Environmental 
Systems;  Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same:  Special  Emphasis  Panel  in 
Bioengineering  k  Enviioninental  Syatenu 
(#1189). 

Date  Br  Time:  November  6-7, 1997;  8  a.m 
to  S  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  320.  Arlington,  VA 
22230. 

Contact  Penon:  Dr.  Edward  H.  Biyan, 
ProgFBm  Director,  Environmental  Engineerii^ 
Program.  Division  of  Bioengineering  a 
EnvironmenUl  Systems,  Room  565.  NSF, 
4201  Wilson  Blvd..  Arlington.  VA  22230  703/ 
306-1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  cooceming  proposals 
submitted  to  NSF  for  Gnancial  support 

Agenda:  To  review  and  evaluate  CAREER 
proposals  as  part  of  the  selection  process  for 
anvards. 

Reason  for  Closing:  the  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(cJ  (4)  and  (6)  of  th<3  Government 
Sunshine  Act 

Dated:  October  10, 1997. 
M.  Rebwxa  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  97-^7469  Filed  10-15-97;  8:45  am] 

■UMO  COOC  THS-Ot-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biomolecular 
Processes;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Pane  for  Biomolecular 
Processes— (5138)  (Panel  A). 

Date  and  Time:  Wednesday,  and  Friday, 
November  5,  6,  &  7.  1997  9:00  a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  Room  310,  Arlington,  VA 
22230. 

7>pe  of  Meeting:  Closed. 

Contact  Person:  Dr.  Susan  Porter  Ridley, 
Assistant  Program  Manager  for  Ji4etabolic 
Biochemistry,  Room  655,  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Arlington.  Virginia  22230.  (703/306-1441). 

Purpose  (^Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  MeUbolic 
Biochemistry  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  fin»nnwl  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  October  10, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-27459  Filed  10-15-97;  8:45  am) 
■UJNQ  COOe  7S5fr-01-M 


NATIONAL  SaENCE  FOUNDATION 

Advtaory  Panei  for  CeU  Biology;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  annoimces  tlM  following 
meeting. 

Name:  Advisory  Panel  for  Cell  Biology 
(1136>-<PanelB). 

Dote  and  Time:  Wednesday.  Thiusday.  and 
Friday  November  5, 6,  and  7, 1997  8:30  a.m. 
to  6:00  p.m. 

Place:  Nadonat 'Science  Foundation,  4201 
Wilson  Boidevard,  Room  390.  Arlington,  VA 
22230. 

7>pe  of  Meeting:  Closed. 

Contact  Persons:  Drs.  Eve  Barak  and 
Richard  D.  Rodewald,  Program  Directors,  for 
the  Cell  Biology  Program,  National  Science 
Foundation,  Room  655  South,  Arlington,  VA 
22230.  Telephone:  703/306-1442. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  finaprial  support 

Agenda.  To  review  and  evaluate  research 
proposals  submitted  to  the  Cell  Biology 
Program  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  tmder  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated:  October  10, 1997. 
Rebecca  M.  Winklar. 
Committee  Management  Officer. 
[FR  Doc.  97-27460  Filed  l(>-15-95;  8:45  am) 
nuMQ  OOOC  7M6-»t-ai 


NATIONAL  SCIENCE  FOUNDATION 

Spedai  Emphasis  Panel  in  Chril  and 
Mechanical  Systems;  Notice  of 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-* 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  Sr  Time:  November  6  and  Noveml)er 
7, 1997;  8:30  a.m.  to  5:00  p.m. 

Place:  NSF,  4201  Wilson  Boulevard. 
Rooms  530  ft  580,  Arlington,  Virginia. 

Contact  Person:  Drs.  Jom  Larsen-Basse  and 
Sunil  Saigal.  Program  Directors.  Sur&ce 
Engineering  ft  Triboiogy,  Mechanics  and 
Materials  Progranu,  Divisioit  of  Civil  and 
Mechanical  Systems,  Room  545,  NSF,  4201 
Wilson  Blvd.,  Arlington.  VA  22230  703/306- 
1361.  X5073  and  x5069. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.a  552b(c)  (4)  and  (6)  of  die  Government 
in  the  Sunshine  Act 

Dated:  October  10, 1997. 
M.  Rebecca  ^^nkler. 
Committee  Management  Officer. 
(FR  Doc.  97-27462  Filed  10-15-97;  8:45  am] 

HUMOOOOC  7SSfr-01-M 
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NATONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Computer 
and  Computation  Research;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundatioa  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Computer  and  Computation  Research  (1192). 

Date:  November  5  and  7, 1997. 

Time:  8:00  a.m.-5  p.m. 

P/oce:  Rooms  1105.17, 1150,  920,  and  770, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

7>pe  of  Meeting:  Closed. 

Contact  Person:  Dr.  Kamal  Abdali,  Acting 
Director.  CCR,  room  1145,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230,  703/306-1910. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  National  Science 
Foundation  for  financial  support 

Agenda:  To  review  and  evaluate  Faculty 
Early  Career  Development  (CAREER) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  October  10, 1997. 
M.  RefcaccB  Wnkler. 
Committee  Management  Officer. 
(FR  Doc.  97-27463  Filed  10-15-97;  8:45  am] 
■UMO  COOK  78a»-0t-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovatioh;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design. 
Manufacture,  and  Industrial  Innovation — 
(1194). 

Da^  and  Time:  November  3, 1997, 8:00 
a.m.-5:30  p.m. 

Place:  Rooms  360,  365,  390,  and  680. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Delcie  Durham, 
Program  Director,  Materials  Processing  and 
Manufacturing  Program,  Dr.  George 
Hazelrigg,  Program  Director,  Design  and 
Integration  Program,  Dr.  Ming  Leu,  Program 
Director,  Manufacturing  Machines  and 


Equipment  Program.  Dr.  Lawrence  Seiford, 
Program  Director,  Operations  Research  and 
Production  Systems,  (703)  306-1330, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Facidty 
Early  Career  Development  (CAEER)  and 
Presidential  Early  Career  Awards  for 
ScientisU  and  Engineers  (PECASE)  proposals 
^  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  Tlie  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  flmnriiil  data  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated:  October  10, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-27468  Filed  10-15-97;  8:45  am] 
MUMS  oooc  Tssa-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Genetics;  Notice  Of 
Meeting 

In  accortlance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Advisory  Panel  for  Genetics  (1149) 
Panel  B. 

Date  and  Time:  Monday,  November  3, 
1997  through  Tuesday,  November  4, 1997, 
8:30  am  to  5:00  pm. 

Place:  Room  310,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  dosed. 

Contact  Person:  Dr.  DeLill  Nasser,  Program 
Director  for  Eukaryotic  Genetics,  Division  of 
Molecular  and  Cellular  Biosciences,  Room 
655,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Telephone:  (703)  306-1439. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Eukaryotic  Genetics 
Program  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
S52b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 


Dated:  October  10, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-27465  Filed  10-15-97;  8:45  am) 
BHJJMQ  COOE  7«aS-01-«l 

NATIONAL  SaENCE  FOUNDATION 

Advisory  Panel  for  Qenedes;  ftotloe  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetingi. 

Mune:  Advisory  Panel  for  Genetici  (1149) 
(Panel  A). 

Date  and  Time:  Thursday,  November  6, 
1997  throu^  Friday,  November  7, 1807, 8:30 
amto5  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  360,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Philip  Harriman. 
Program  Director  for  Microbial  Genetics. 
Division  of  Moleculsr  and  Cellular 
Biosciences,  Room  655.  National  Science 
Foimdation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230,  (703)  306-1439. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  finanrial  support 

Agenda:  To  review  and  evaluate  reaeardh 
proposals  submitted  to  the  Microbial 
Genetics  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
preprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (8)  of  the  Government  in  the 
Suiuhine  Act 

Dated:  October  10, 1997. 
M.  Rebecca  Whikler, 
Committee  Management  Officer. 
(FR  Doc.  97-27466  Filed  10-15-97;  8:45  am] 

MLIMQ  COOE  TSSft-et-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Committse  for  Geoscieneaa; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  Law  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Geosciences  (1755). 

Dates:  November  6-7, 1997. 

Time:  8:30  a.m.-5K)0  p.m. 

Place:  Room  1235,  National  Science 
Fouiulation.  4201  Wilson  Boulevard. 
AHington,  Virginia  22230. 
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Type  of  Meeting:  Open. 

Contact  Panon:  Dr.  Thomas  J.  Baeiw«ld. 
Dsputy  ABsistant  Director  for  Geoscieacet. 
Suite  70S.  National  Science  Foundation. 
4201  Wilaon  Boulevard,  Arlington,  Virginia 
22230, 703-306-1502. 

Minutes:  May  be  obtained  from  the  contact 
ponon  Uated  above. 

Purpoee  of  Meeting:  To  provide  advice, 
reoommendatioru,  and  overtigfat  cooceniing 
support  for  research,  education,  and  human 
reaouices  development  in  the  geosciences. 

Agenda: 

NSF  strategic  planning  and  budgBt 

development 
GMMciences  long-range  planning 
Committee  of  Visitor  reports  and  respoBlia 
Human  resource  issues  in  the  geoscienMs 
Geoacience  staffing  issues 

NNk  A  (tatailod  ^Boda  wUI  be  poated  on 
the  NSF  Homepage  approximately  one  week 
prior  to  the  meeting  on  http:// 
www.geo.nsf.gov/adgeo/advcomm/start.htm 

Dated:  October  10, 1997. 
M.  Rebecca  WinUar. 
Ct»aunittee  Manageatent  Officer. 
(FR  Doc.  97-27464  Filed  lO-lS-97;  8:45  am) 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Geosciences;  Notice  of  MseUng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  Br  Time:  Thursday.  November  6:  8:30 
ajL-5.-00  p.m. 

Place:  Room  105.  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Qoead. 

Contact  Penon:  Dr.  Michael  R.  Reeve. 
Section  Head,  Division  of  Ocean  Sciences, 
National  Science  Foundation,  4201  Wilson 
Blvd..  Room  725,  Arlington.  VA  22230. 
Telephone:  (703)  306-1582. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  flnaocial  support 

Agenda:  To  review  and  evaluate  OCE's 
Research  Experiences  for  Undergraduate 
(REU)  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  informaUon;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


Dated:  October  10. 1997. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  97-27458  Filed  10-15-97;  8:45  am) 
■UMO  COM  79H-01-M 

NATIONAL  SaENCE  FOUNDATION 

Advisory  Committee  for  Mathenurtical 
and  Ptn^ical  Sciences;  Committee  of 
Visitors;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (66). 

Date  and  Time:  November  6-7, 1997, 8 
ajn.-S  p.m. 

Place:  Rm.  1060.  NSF,  4201  Wilson 
Boulevard,  Arlington.  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  G.  Bruce  Tagj^   -t. 
Program  Director  for  Materials  Theory, 
Materials  Research  Division,  Room  1065, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  Teleplione: 
(703)  306-1834. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review  of  the 
Materials  Theory  Program  grant  portfolio  and 
identify  emerging  research  areas. 

Agenda:  To  review  and  evaluate  existing 
Materials  Theory  grant  portfolio  and 
recommend  areas  for  future  emphasis. 
M.  SabKca  Winlder. 
Committee  Management  Officer. 
(FR  Doc.  97-27456  Filed  10-15-97;  8:45  am) 
MUMM  OOOE  7IH-ei-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Polar 
Programa;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Niame:  Special  Emphasis  Panel  in  Polar 
Programs  (1209). 

Date  and  Time:  November  3, 1997;  8:00  am 
to  5:00  pm. 

Place:  Room  755,  National  Science 
Foundation.  4201  Wilaon  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Fae  Korsmo,  Program 
Director  for  Arctic  Social  Science,  Office  of 
Polar  Programs.  Room  740,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1029. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 


Agenda:  To  review  and  evaluate  Arctic 
Social  Science  proposals  as  part  of  the 
selection  process  for  awards. 

Reasons  for  Oosing:  The  proposals  being 
revie%ved  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  profwsals. 
These  matters  are  exempt  under  5  U.S.C 
S52b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated:  October  10. 1997. 
M.  RflbMxa  Mnakkr, 

Committee  Management  Officer. 

(FR  Doc.  97-27457  Filed  10-15-97;  8:45  am] 

aajJNQ  OOW  TMS-M-M 


NUCLEAR  REGULATOf^ 
COMMISSION 

(Doctot  No.  40-8681-MLA-2  A8LBP  Na 
M-733-01-MLA] 

International  Uranium  (USA) 
Corporation;  Designation  of  Prssiding 
Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  §§2.105,  2.700,  2.702. 
2.714,  2.714a.  2.717  and  2.1207  of  the 
Commission's  Regulations,  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  hereby 
designated  to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hearing 
and,  if  necessary,  to  serve  as  the 
Presiding  OfGcer  to  conduct  an  informal 
adjudicatory  hearing  in  the  following 
pnx:eeding. 

International  Uramum  (USA) 
CeqMratkm 

White  Mesa  Uranium  Mill 

(Request  for  Lic«ise  Amendment) 

The  hearing,  if  granted,  will  be 
conducted  pursuant  to  10  CFR  Subpart 
L  of  the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings.  "  This 
proceeding  concerns  a  request  for 
hearing  submitted  by  the  Native 
American  Petitioners  on  an  amendment 
to  the  Source  Material  License  of 
International  Uranium  (USA) 
Cor{>oration  to  allow  receipt  and 
processing  of  uranitim-bearing  material. 
The  license  amendment  was  granted  by 
the  Nuclear  Regulatory  Commission 
staff  on  August  15, 1997. 

The  Presiding  Officer  designated  for 
this  proceeding  is  Administrative  Judge 
Peter  B.  Bloch.  Pursuant  to  the 
provisions  of  10  CFR  2.722. 
Administrative  Judge  Charles  N.  Kelber 
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has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents  and 
other  materials  shaU  be  filed  with  Judge 
Bloch  and  Judge  Kelber  in  accordance 
with  10  CFR  2.701.  Their  addresses  are: 
Administrative  Judge  Peter  B.  Bloch, 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555 
Dr.  Charles  N.  Kelber,  Special  Assistant. 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 

Issued  at  Rockville,  Maryland,  this  9th  day 
of  October  1997. 
B.  Paul  Cottsr,  Jr., 

Chief  Administrative  Judge.  Atomic  Sttfety 
and  Licensing  Board  Panel. 
(FR  Doc.  97-27423  Filed  10-15-97;  8:45  am] 
Muma  CODE  7aa»-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

[Docttat  NumtMr  40-02M) 

Umetco  Minerals  Corporation;  Notioe 
of  Opportunity  for  a  Hearing 

agency:  Nuclear  Regidatoiy 
Commission. 

ACTION:  Notice  of  receipt  of  application 
from  Umetco  Minerals  Corporation  to 
change  six  site-reclamation  milestones 
in  Condition  59  of  Source  Material 
License  SUA-648  for  the  Gas  Hills, 
Wyoming  Uranium  Mill. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  October  3, 1997,  an 
application  from  Umetco  Minerals 
Corporation  (Umetco)  to  amend  License 
Condition  (LC)  59  of  its  Source  Material 
License  No.  SUA-648  for  the  Gas  Hills, 
Wyoming  uranium  mill.  The  license 
amendment  application  proposes  to 
modify  LC  59  to  extend  the  completion 
dates  for  placement  of  the  final  radon 
^)arrier  and  the  erosion  protection  cover 
for  the  Inactive,  the  A-9,  and  the  Heap 
Leach  impoundments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  W.  Haque,  Uraniiun 
Recovery  Branch,  Division  of  Waste 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  415-«640. 
SUPPI^MENTARV,  information:  The 
portion  of  LC  59  with  the  proposed 
changes  would  read  as  follows: 

A.  (3)  Placement  of  final  radon  barrier 
designed  and  constructed  to  limit  radon 


emissions  to  an  average  flux  of  no  more 
than  20  pCi/m.^/s  above  background: 
for  the  Inactive  impoundment 

(enhanced  barrier) — ^December  31, 

1999; 
for  the  A-9  impoundment — December 

31,  2003; 
for  the  Heap  Leach  impoundment — 

December  31. 1998. 

B.  (1)  Placement  of  erosion  protection 
as  part  of  reclamation  to  comply  with 
Criterion  6  of  Appendix  A  of  10  CFR 
Part  40: 
for  the  Inactive  impoundment — 

December  31, 2002; 
for  die  A-9  impoundment — ^December 

31, 2004; 
for  the  Heap  Leach  impoimdment — 

December  31,  2001. 

Umetco's  application  to  amend  L£  59 
of  Source  Material  License  SUA-648, 
which  describes  the  proposed  changes 
to  the  license  condition  and  the  reasons 
for  the  request  is  being  made  available 
for  public  inspection  at  the  NRC's 
Public  Document  Room  at  2120  L  Street, 
NW  (Lower  Level),  Washington,  DC 

20555. 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  under  the  provisions  of  10 
CFR  Part  2,  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  Pursuant  to  §2.120S(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
with  §  2.1205(c),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville.  MD 
20852;  or 

(2)  By  mail  or  tel^ram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  

In  accordance  writh  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 

mail,  to: 

(1)  The  applicant,  Umetco  Minerals 
Corporation,  2754  Compass  Drive,  Suite 
280,  Grand  Jtmction,  Colorado  81506- 
8741,  Attention:  John  S.  Hamrick;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville.  MD  20852  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  JJC  20555. 


In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC'^  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  die 
pnx:eeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
shoidd  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(^: 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circtunstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  asptects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  October  1997. 
Joseph  LHoloaich. 

Chief,  Uranium  Recovery  Brartch,  DhrMon 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  97-27418  Filed  10-15-«7;  8:45  am] 
MLUNQ  COM  7SS»-«1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Evaluation  of  Agreement  Stats 
Radiation  Control  Programs 

AQBICY:  Nuclear  Regulatory 

Commission. 

ACTION:  Implementation  of  the 

Integrated  Materials  Performance 

Evaluation  Program  and  rescission  of  a 

filial  general  statement  of  policy. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  implementing  the 
Integrated  Materials  Performance 
Evaluation  Program  (IMPEP)  for  the 
evaluation  of  Agreement  State  programs. 
NRC  is  rescinding  Uie  May  28, 1992, 
General  Statement  of  Policy  "Guidelines 
for  NRC  Review  of  Agreement  State 
Radiation  Control  Programs,  1992," 
since  it  is  now  superseded. 

The  NRC  has  issued  the  final  policy 
statements:  "Statement  of  Principles 
and  Policy  for  the  Agreement  State 
Program  "  and  "Policy  Statement  on  the 
Adequacy  and  Compatibility  of 
Agreement  State  Programs,"  (See  62  FR 
46517;  September  3. 1997).  Conforming 
revisions  to  IMPEP  in  connection  with 
these  two  policy  statements  have  been 
completed  and  are  reflected  in  the 
implementing  prt>cedure.  Management 
Directive  5.6,  Integrated  Materials 
Performance  Evaltiation  Program. 
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EFFECTIVE  DATE:  October  1, 1997. 

ADDRESSES:  Interested  persons  may 
obtain  a  single  copy  of  Management 
Directive  5.6  by  contacting  Nancy 
Belmore,  Office  of  State  Programs.  U.S. 
Nuclear  Regulatory  Commission, 
Document  Control  Desk.  Pl-37, 
Washington,  DC  20555,  telephone 
(301M15-2326. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Kathleen  N.  Schneider,  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Docuiment  Control  Desk, 
Pl-37.  Washington.  DC  20555. 
telephone  (301)-415-2320. 

SUPPLBMENTARY  INFORMATION:  In  1995. 
NRC  implemented,  on  an  interim  basis, 
a  process  to  evaluate  NRC  regional 
licensing  and  inspection  programs  and 
Agreement  State  radiation  control 
programs  that  regulate  the  use  of 
radioactive  materials  in  an  integrated 
manner  using  common  performance 
indicators  (see  60  FR  54734;  October  25. 
1995).  The  NRC  staff  conducted  the 
interim  program  using  Management 
Directive  5.6.  "Integrated  Materials 
Performance  Evaluation  Program"  dated 
September  12, 1995.  On  June  30,  1997, 
the  Commission  approved  SECY-97- 
054,  Final  Recommendations  on  Policy 
Statements  and  Implementing 
Procedures  for  "Statement  of  Principles 
and  Policy  for  the  Agreement  State 
Program"  and  "Policy  Statement  on  the 
Adequacy  and  Compatibility  of 
Agreement  State  Programs."  NRC  is 
implementing  IMPEP  with  the 
corresponding  revisions  as  a  result  of 
the  fijoial  policy  statements.  The  revised 
Management  Directive  is  currenUy  being 
prepared  in  final  form  to  incorporate  the 
final  policy  statements  and  comments 
received  during  interim  implementation 
of  IMPEP  from  the  Regions  and  the 
Agreement  States. 

NRC  is  rescinding  the  May  28, 1992. 
"NRC  Review  of  Agreement  State 
Radiation  Control  Programs:  Final 
General  Statement  of  Policy."  on 
October  1.  1997.  This  policy  is 
superseded  by  IMPEP.  which  is  no 
longer  considered  an  interim  program. 

SMALL  BUSMESS  REGULATORY 
ENFORCEMENT  FAIRNESS  ACT:  In 
accordance  with  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  the  NRC  has  determined  that 
Management  Directive  5.6  is  not  a  major 
rule  and  has  verified  this  determination 
with  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget. 

Dated  at  Rockville  Maryland  this  7th  day 
of  October.  1997. 


For  the  Nuclear  Regulatory  Commissioa. 
John  C  Hoyle. 
Secretary  of  the  Commission. 
[FR  Doc.  97-27424  Filed  10-15-97;  8:45  am] 
HUMO  COOe  TSMMn-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  Na  50-271] 

Vennont  Yankee  Nuclear  Power 
Corporation,  Vemtont  Yankee  Nuclear 
Power  Station;  Issuance  of  Partial 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  dated  December  6, 1996, 
submitted  by  Mr.  Jonathan  M.  Block,  on 
behalf  of  the  Citizens  Awareness 
Network.  Inc.  (CAN).  The  Petition 
request  evaluation  of  certain 
Memoranda  enclosed  with  the  Petition 
relating  to  the  Vermont  Yankee  Nuclear 
Power  Station  operated  by  the  Vermont 
Yankee  Nuclear  Power  Corporation 
(Licensee)  to  see  if  enforcement  action 
is  warranted. 

The  first  document  enclosed  with  the 
Petition  is  a  CAN  Memorandum  dated 
December  5, 1996.  that  reviews 
information  presented  by  the  Licensee 
at  an  enforcement  conference  held  on 
July  23,  1996,  involving  the  minimnm 
flow  valves  in  the  Vermont  Yankee 
residual  heat  removal  system.  CAN 
raises  a  concern  that  the  corrective 
action  taken  by  the  Licensee  in  opening 
these  valves  may  have  introduced  an 
unreviewed  safety  question  with  regard 
to  containment  isolation. 

The  second  document  enclosed  with 
the  Petition  is  a  CAN  Memorandum 
dated  December  6, 1996.  that  contains  a 
review  of  certain  Licensee  Event  Reports 
(LERs)  submitted  by  the  Licensee  in  the 
latter  part  of  1996.  Various  issues  are 
presented,  such  as  fire  protection. 
tornado  protection,  thermal  protection 
for  piping  lines,  equipment  operability. 
and  equipment  testing.  On  the  basis  of 
its  analysis  of  the  LERs,  CAN  reaches 
certain  conclusions  regarding  the 
performance  of  the  Licensee  and  actions 
that  shoidd  be  taken. 

On  the  basis  of  these  documents.  CAN 
requests  that  the  NRC  determine 
whether  enforcement  action  is 
warranted  pursuant  to  10  CFR  2.206. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  granted  the 
Petition  in  that  the  NRC  staff  has 
evaluated  the  majority  of  issues  and 
LERs  raised  in  these  Memoranda  to  see 
if  enforcement  action  is  warranted  based 
upon  the  information  contained  therein. 


The  conclusion  of  the  evaluation  is  that 
no  further  enforcement  action  is 
warranted  for  those  issues  and  LERs  that 
are  closed.  LERs  which  remain  open 
will  be  resolved  through  the  normal 
inspection  and  enforcement  process  and 
will  be  addressed  in  a  Final  Director's 
Decision  after  the  NRC  staff  has 
completed  its  evaluations.  The  reasons 
for  the  staff's  conclusions  are  provided 
in  the  "Partial  Director's  Decision 
Pursuant  to  10  CFR  2.206  "  (DD-g7-25). 
the  complete  text  of  which  follows  this 
notice  and  is  available  for  public 
inspection  at  the  Commission's  Public 
Elocument  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20037,  and  at  the  local  public  document 
room  located  at  Bnx)ks  Memorial 
Library.  224  Main  Street,  Brattleboro, 
VT  05301.  A  copy  of  the  Decision  will 
be  filed  with  the  Secretary  of  the 
Commission  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c)  of  the  Commission's 
regulations.  As  provided  for  by  this 
regulation,  the  Decision  will  become  the 
final  action  of  the  Commission  25  days 
after  the  date  of  issuance,  unless  the 
Commission,  on  its  own  motion, 
institutes  a  review  of  the  decision  in 
that  time. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  October  1997. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  ColUiis, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

Partial  Director's  Decision  Punmant  to 
10  CFR  2.206 

L  Introduction 

On  December  6. 1996,  Mr.  Jonathan 
M.  Block,  submitted  a  Petition  to  the 
Office  of  the  Secretary  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
pursuant  to  Section  2.206  of  Tide  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
2.206).  The  Petition  was  submitted  on 
behalf  of  the  Citizen's  Awareness 
Network,  Inc.  (CAN  or  Petitioner),  and 
contained  two  Memoranda  from  CAN. 
The  first  Memorandum  enclosed  with 
the  Petition  is  dated  December  5, 1996. 
It  reviews  information  presented  by  the 
Vermont  Yankee  Nuclear  Power 
Corporation  (Licensee)  at  a 
predecisional  enforcement  conference 
held  on  July  23, 1996,  involving  the 
minimnm  flow  valves  in  the  residual 
heat  removal  (RHR)  system  at  the 
Vermont  Yankee  Nuclear  Power  Station 
(Vermont  Yankee  facility).  CAN  raises  a 
concern  that  the  corrective  action  taken 
by  the  Licensee  in  opening  these  valves 
may  have  introduced  an  unreviewed 
safety  question  with  regard  to 
contaiiiment  isolation. 
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The  second  Memorandum  enclosed 
with  the  Petition  is  dated  December  6, 
1996.  and  contains  a  review  of  certain 
licensee  event  reports  (LERs)  submitted 
by  the  Licensee  in  the  lattw  part  of 
1996.  Various  issues  are  presented,  such 
as  fire  protection,  tiunado  protection, 
thermal  protection  for  piping  lines, 
equipment  operability.  and  equipment 
testing.  On  the  basis  of  its  analysis  of 
the  LERs.  CAN  reaches  certain 
conclusions  regarding  Licensee 
performance  and  actions  that  should  be 
taken.  In  the  Petition,  the  Petitioner 
requested  that  the  NRC  evaluate  these 
documents,  pursuant  to  10  CFR  2.206, 
to  see  if  enforcement  action  is  warranted 
based  upon  the  information  contained 
therein. 

On  February  12, 1997.  the  NRC 
informed  the  Petitioner  in  an 
acknowledgement  letter  that  the  Petition 
had  been  referred  to  the  Office  of 
Nuclear  Reactor  Regulation  for  the 
preparation  of  a  Director's  Decision  and 
that  action  would  be  taken  within  a 
reasonable  time  regarding  the  specific 
concerns  raised  In  the  Petition. 

ILDiacuaaion 

The  NRC  staff  evaluation  of  these 
documents  follows. 

A.  The  Residual  Heat  Removal  System 

The  first  document  enclosed  with  the 
Petition  is  a  CAN  Memorandum  dated 
December  5, 1996,  that  reviews 
information  presented  by  the  Licensee 
at  a  predecisional  enforcement 
conference  held  on  July  23. 1996. 
involving  the  minimum  flow  valves  in 
the  Vermont  Yankee  RHR  system.'  The 
Vermont  Yankee  RHR  system  consists  of 
two  loops.  Each  loop  has  two  pumps 
that  take  suction  from  the  suppression 
chamber.  Each  pump  has  a  minimum 
flow  line  equipped  with  a  minimum 
flow  valve  that  returns  flow  to  the 
suppression  chamber.  The  RHR  pumps 
start  automatically  to  cool  the  reactor  in 
case  of  a  loss-of-coolant  accident 
(LOCA).  The  minimum  flow  valves 
close  to  prevent  flow  from  being 
diverted  from  the  reactor  core  to  the 
suppression  pool  when  flow  is  being 


■  Several  statements  in  the  December  5. 1996, 
Memorandum  are  either  unclear  or  incorrect  A 
single  power  supply  failure  does  not  prevent  RHR 
minimum  flow  valves  in  both  loops  from  operating, 
contrary  to  the  statement  on  page  2  of  the 
Memorandum.  Mihimum  flow  valves  in  both  loops ' 
will  not  remain  open  if  a  single  poww  supply 
failure  occurs,  contrary  to  the  statement  on  page  3 
of  the  Memorandum.  Also,  on  page  4  of  the 
December  5, 1996,  Memorandum,  CAN  questions 
the  remote  manual  closure  capability  of  the 
minimum  flow  valves.  The  minimum  flow  valves 
have  remote  manual  closure  and  opening 
capability,  but  the  pump  protection  logic  will 
override  any  remote  manual  closure  or  opening 
signal. 


supplied  from  the  RHR  pumps  to  the 
reactor  core,  and  open  automatically  on 
high  pimip  discharge  pressure  to  protect 
the  RHR  pumps  if  other  valves  between 
the  RHR  pumps  discharge  and  the 
reactor  core  are  not  yet  open. 
The  Licensee  discovered  a 
vulnerability  to  single  failure  which 
could  prevent  the  minimum  flow  valves 
from  opening  to  protect  the  RHR  pumps 
during  a  LOCA.  To  resolve  this  concern, 
the  Licensee  changed  the  normal  and 
failed  positions  of  these  valves  from 
CLOSED  to  OPEN.  The  Petitioner  is 
concerned  that  the  corrective  action 
taken  by  the  Licensee  in  opening  these 
valves  may  have  introduced  an 
unreviewed  safety  question  with  regard 
to  containment  isolation.^  A  pipe  break 
outside  containment  would  breiach 
primary  containment  with  an  OPEN 

Hiinimum  flow  valve. 

This  issue  must  be  addressed  in  terms 
of  the  Vermont  Yankee  facility  licensing 
basis.  The  basic  design  for  early  boiling- 
water  reactora.  including  the  Vermont 
Yankee  facility  which  was  reviewed  and 
accepted  by  the  NRC.  considered  the 
piping  of  the  RHR  and  Core  Spray  (CS) 
Systems  to  be  a  closed  extension  of 
primary  containment  Failure  of  the 
passive  pressure  boimdary  (piping)  of 
these  systems  during  either  the  short- 
term  (injection  phase)  or  long-term 
(recirculation  phase)  course  of  a  design- 
basis  accident  (DBA)  was  not  a  design 
basis  assumption.  As  a  result,  the  RHR 
and  CS  suction  and  minimiim  flow  lines 
were  not  provided  with  containment 
isolation  valves,  or  if  valves  were 
provided  in  these  lines,  they  were  not 
provided  for  the  purpose  of  meeting 
containment  isolation  requirements  and 
thus  were  not  classified  as  containment 
isolation  valves.  In  most  if  not  all  cases. 
the  penetrations  of  concern  in  the  older 
plants  were  originally  provided  wifli  at 
least  one  valve  capable  of  performing 
the  contaiimient  isolation  function,  and 
these  valves  are  periodically  tested 
under  inservice  testing  (1ST)  program 
requirements.  The  Vermont  Yankee 
mJTiimiim  flow  valves  can  be  remotely 
closed  and  are  periodically  tested  imder 
the  1ST  program. 

For  more  recent  fecilities.  emergency 
core  cooling  system  (ECCS)  closed        ^ 
systems  outside  containment  are 
required  to  have  at  least  one  recognized 
isolation  valve  at  each  penetration.  This 
is  not  the  case  for  the  Vermont  Yankee 
facility. 

In  view  of  the  licensing  criteria 
applicable  to  the  Vermont  Yankee 


>  The  NRC  staff  assumes  Petitioner's  reference  to 
an  "unreviewed  safety  question"  is  In  the  context 
of  the  NRCs  regulation  10  CFR  50.59,  "Changes, 
Twts,  and  Experiments". 


fecility.  irmiTitiiining  the  minimum  flow 
valves  of  the  RHR  system  in  the  OPEN 
position  is  permitted  and  acceptable. 
The  Vermont  Yankee  final  safety 
analysis  report  (FSAR)  does  not  describe 
the  mitiimiim  flow  valves  as  being  in 
the  CLOSED  position,  and  placing  these 
valves  in  the  OPEN  position  is  not  a 
change  to  the  fecility  under  the  mwanhig 
of  10  CFR  50.59  and  no  unreviewed 
safety  question  is  presented.  For  the 
above  reasons,  no  enforcement  action  is 
warranted  witii  regards  to  this  issue. 

B.  licensee  Event  Reports 

The  second  document  enclosed  with 
the  Petition  is  a  CAN  Memorandum 
dated  E)ecember  6, 1996,  that  contains  a 
review  of  several  LERs  submitted  by  the 
Licensee  in  the  latter  part  of  1996. 
Various  issues  are  presented,  such  as 
fire  protection,  tornado  protection, 
thermal  protection  for  piping  lines, 
eqtiipmant  operability.  and  equipment 
testing.  On  the  basis  of  its  analysis  of 
the  lERs,  CAN  reaches  certain 
conclusions  regarding  Licensee 
.  performance  and  actions  that  it  believes 
should  be  taken.  First.  CAN  requests 
that  the  NRC  and  the  Licensee  review 
all  safety  analyses  conducted  since 
initial  startup  of  the  Vermont  Yankee 
fecility  with  particular  attention  to  their 
role  in  providing  a  complete  and  up-to- 
date  FSAR.  Second,  the  Licensee  needs 
to  correct  serious  deficiencies  in  its 
design  change  control  process  and 
should  undertake  a  historical  review  of 
its  design  control  documentation  to 
verify  its  accuracy.  Third,  the  Licensee 
should  perform  a  global  evaluation  to 
determine  how  many  modifications 
have  been  inadequately  tested  since 
startup.  Fourth,  the  Licensee  needs  to 
initiate  a  thorough  retraining  program  to 
review  and  emphasize  the  underlying 
safety  purposes  of  Technical 
Specifieations,  the  FSAR,  design  bases 
and  NRC  regulations  in  relation  to 
routine  operation  of  the  Vermont 
Yankee  fecility.  emergency 
preparedness,  and  practical 
implementation  of  the  NRCs  "defense 
in  depth"  philosophy.  Finally,  CAN 
strongly  recommends  that  the  Licensee's 
Vermont  Yankee  staff  receive  training 
on  the  proper  use  of  the  "Single 
Failure"  criterion. 

llie  LERs  identified  in  the  CAN 
Memorandum  are  briefly  discrussed 
below. 

(1)  LER  96-13:  "Two  fire  suppression 
systems  do  not  meet  design 
requirements  due  to  personnel  error 
on  the  part  of  (the)  vendor  who 
designed  and  installed  the  systems" 
CAN  asserts  that  the  LER  did  not 
address  the  cause  and  consequences  of 
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the  foam  suppression  system  deficiency, 
which  is  onie  of  the  two  fire  suppression 
systems  addressed  in  this  LER.  CAN  is 
correct  in  that  the  Licensee  did  not 
determine  a  precise  root  cause  because 
such  a  long  time  bad  elapsed  since  the 
occunence  (1978).  It  is  not  unreasonable 
for  a  licensee  to  be  unable  to  ascertain 
the  exact  root  cause  of  a  personnel  error 
that  took  place  many  years  before  (18 
yean  in  this  case).  Key  points  that  are 
considered  in  reviewing  an  LER  are  (1) 
whether  the  specific  problem  is  being 
appropriately  addressed,  (2)  whether  the 
potential  for  a  broader  problem  exists 
and,  (3)  if  a  broader  problem  exists, 
whether  it  is  properly  addressed.  In  this 
case,  the  Licoisee  reviewed  its  c\irrent 
design  process  and  procedures  and 
determined  that  a  similar  occurrence 
would  not  be  expected  to  occur  now, 
and  the  Licensee  had  two  teams  that 
were  actively  reviewing  the  fire 
protection  design  bases  and  searching 
tor  the  types  of  problems  reported  in  the 
LER.  CAN  is  incorrect  in  stating  that  the 
consequences  of  the  foam  system 
deficiency  were  not  discussied  in  the 
LER.  The  Licensee  stated  that  any  fire  in 
the  area  would  be  contained  and 
suppressed,  preventing  its  spread  to 
sarety-related  equipment. 

Because  the  d^ign  deficiencies 
addressed  in  this  LER  were  licensee- 
identified  and  corrected,  they  were 
treated  as  Non-Cited  Violations  in 
Inspection  Report  50-271/g&-05  in 
accordance  with  Section  Vn.B.l  of  the 
NRC's  Enforcement  Policy. ^  and  the 
LER  was  closed  in  Inspection  Report 
50-271/96-06.  Further  enforcement 
action  is  not  warranted. 
(2)  LER  96-14:  "Failure  to  provide 
tornado  protection  for  diesel 
generator  rooms  as  specified  in  the 
Final  Safety  Aiudysis  Report  due  to 
unknown  cause" 


*The  NRCs  policy  and  procadures  for 
datsnnining  the  enforcament  action  that  may  be 
wairanted  for  a  violation  are  discus*«d  in  NUREG- 
1600,  "Gcnerml  Stataaaant  of  Policy  and  Procedure* 
for  NRC  En/orcaoMnl  Actions"  CEnforcement 
Policy).  Becauae  regulatory  requirements  have 
varying  degree*  of  safety,  safeguards,  or 
environmentai  significance,  the  first  step  in  the 
enforeemeni  process  is  to  evaluate  the  significance 
of  the  violation  and  then  assign  a  severity  level  to 
the  violation.  A  violatir  -i  is  assigned  one  of  four 
severity  levels.  As  deacnbed  in  Section  IV  of  the 
Enforcement  Policy.  Severity  Level  I  is  assigned  to 
violations  that  are  the  most  safety  significant  and 
Severity  Level  IV  is  assigned  to  violations  that  are 
the  least  safety  significant.  Ginsistenl  with  the 
recognition  that  violations  have  different  degree*  of 
safisty  significance,  the  Enforcement  Policy 
recognizB*  that  there  are  other  violations  of  minor 
safety  or  environmental  concern  that  are  below  the 
level  of  significance  of  Severity  Level  IV  violations. 
These  minor  violabons  are  not  normally  the  subject 
of  formal  enforcement  action  and  are  not  usually 
described  in  inspectioa  reporu.  To  the  extent  that 
such  violations  are  daacribed,  they  are  usually 
described  as  "Non-Qted  Violations." 


The  FSAR  states  that  large  venting 
areas  are  provided  to  vent  the  diesel 
generator  room  in  the  event  of  a  tornado 
to  provide  pressure  equalization.  The 
LER  notes  that  the  facility  as 
constructed  did  not  include  venting. 
CAN  asserts  that  "flaws  in  the  FSAR 
cause  serious,  rippling  effects 
throughout  VY's  [Vermont  Yankee 
focility's)  safety  systems"  and  that  the 
Licensee  "must  include  assessments  of 
the  impact  of  the  deficient  conditions 
upon  all  affected  programs." 

The  Licensee  took  immediate  action 
to  insure  emergency  diesel  generator 
(EDG)  operability  in  the  absence  of  the 
pressiue  relief  panels.  The  Licensee 
took  inmiediate  compensatory  measures 
which  included  blocking  open  the  EDG 
room  dcMrs  and  posting  fire  and  security 
watches.  The  Licensee  took  additional 
compensatory  actions  for  the  restoration 
of  operability  of  the  diesel  and  day  tank 
enclosures  during  cold  weather  months 
when  the  EIXJ  doors  had  to  be  shut.  An 
NRC  inspector  verifit  d  that  the 
recommended  compensatory  measures 
were  properly  implemented. 

The  discrepancy  between  the  acrtual 
plant  design  and  the  FSAR  is  a  de  facto 
change  to  the  facility  as  described  in  the 
safety  analysis  report,  and  thus  required 
an  evaluation  to  meet  the  requirements 
of  10  CFR  50,59,  The  failure  to  perform 
such  a  10  CFR  50.59  evaluation  was 
categorized  as  a  Severity  Level  TV 
violation,  and  was  dispositioned  in 
hispection  Report  96-1 1  as  a  Non-Cited 
Violation  in  accordance  with  Section 
Vn.B.l  of  the  Enforcement  Policy. 

Other  plants  have  been  found  to  have 
FSARs  which  do  not  properly  describe 
the  facilities.  Consetiuently,  for  this 
reason  and  as  a  result  of  lessons  learned 
from  events  at  Millstone  Nuclear  Power 
Station  and  Maine  Yankee  Atomic 
Power  Station,  on  October  9,  1996,  the 
NRC  requested  information  from  all 
power  reactor  licensees,  to  verify, 
among  other  things,  that  the  plant 
FSARs  properly  describe  the  facilities, 
and  that  the  systems,  structures,  and 
components  are  consistent  with  the 
design  basis.  In  conjunction  with  this 
request  for  information,  and  in  order  to 
encourage  licensees  to  identify 
discrepancies,  the  Commission 
approved  a  modification  to  the  NRC 
Enforcement  Policy  that  allows  the  NRC 
staff  to  exercise  enforcement  discretion 
for  a  period  of  2  years  for  violations 
related  to  FSAR  discrepancies  identified 
by  licensees.  The  policy  revision  was 
published  in  the  Fede^il  Register  on 
October  18. 1996  (61  FR  54461). 

In  the  Licensee's  response  to  this 
request  for  information  dated  February 
14, 1997,  the  Licensee  committed  to 


complete  its  FSAR  verification  program 
in  1998. 

CAN  raiser  a  concern  about  a 
potential  error  in  the  Licensee's 
statement  in  this  LER  of  no  prior 
occurrences,  based  on  a  James  .\. 
Fitzpatrick  Nuclear  Power  Plant  report 
of  a  similar  problem.  Licensees  are  only 
required  to  report  prior  similar 
occurrences  at  their  fecility.  and  not  at 
any  other  facility.  Therefore,  the 
Licensee  was  accurately  reporting  that  a 
similar  event  had  not  previously 
occurred  at  Vermont  Yankee  Nuclear 
Power  Station.  This  LER  is  closed. 
Further  enforcement  action  is  not 
warranted.  The  Licensee  has  issued  a 
supplement  to  this  LER  to  document  the 
long  term  corrective  actions  to  vent  the 
EDG  room  in  the  event  of  a  tornado  to 
provide  pressure  equalization.  This  LER 
supplement  remains  open  pending  NRC 
inspection  of  the  Licensee's 
modifications  to  the  EDG  room  to 
provide  the  required  pressure 
equalization. 

(3)  LER  96-15:  "Original  B31.1  ANSI 
Code  Section  that  Required 
Overpressurization  Relief  for 
Isolated  Piping  Sections  was  not 
Considered  during  [the]  Original 
Design" 

Certain  piping  sections,  which  would 
be  isolated  after  a  LOCA.  were  found  to 
lack  overpressure  protection  contrary  to 
code  requirements.  The  water  in  this 
piping  could  expand  because  of  the  high 
temperatures  accompanying  a  LOCA 
and  exceed  the  design  pressure  rating  of 
the  piping.  CAN  asserts  that  the 
Licensee  failed  to  take  advantage  of 
earlier  opportunities  to  identify  this 
design  error  when  making  motlifications 
to  the  six  systems  discussed  in  the  LER. 
CAN  is  correct  in  that  the  LER 
represented  the  first  discovery  of  this 
problem,  although  modifications  had 
been  made  to  the  affected  systems 
earlier.  This  potential 
overpressurization  problem  has  been 
identified  at  other  plants,  as  evidenced 
by  the  issuance  of  NRC  Information 
Notice  (IN)  96-49  on  August  20,  1996, 
and  NRC  Generic  Letter  (GL)  96-06  on 
September  30.  1996.  The  Licensee  did 
maintain  an  awareness  of  events  in  this 
area  and  identified  this  issue  at  its  site 
before  the  generic  communications 
referred  to  above  were  issued.  The  NRC 
staff  encourages  licensee  initiatives  to 
identify  and  correct  safety  problems  that 
may  be  generic  to  the  industry  in 
advance  of  generic  NRC  staff 
communications  to  the  industry.  The 
Licensee's  corrective  actions  included  a 
design  change  which  provided  the 
required  overpressure  protection  for  the 
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affected  lines.  The  change  was 
completed  in  the  1996  refueling  outage. 

This  LER  refmains  open.  Responses 
from  power  reactor  licensees  to  GL  96- 
06  were  received  by  the  NRC  staff  in 
February  1997  and  are  undergoing 
review  to  assure  that  the  overpressure 
protection  issue  is  being  adequately 
addressed  and  resolved.  Following  this 
generic  review,  a  determination  will  be 
made  of  whether  enforcement  action  is 
warranted  for  specific  plants. 
Information  regarding  the  completion  of 
this  activity  and  any  enforcement  action 
taken  will  be  publicly  available  in  the 
plant  specific  Inspection  Reports.  This 
LER  will  be  further  discussed  in  a  Final 
Director's  Decision  when  the  LER  is 
closed. 

(4)  LER  96-18:  "Inadequate  Installation 
and  Inspection  of  Fire  Protection 
Wrap  Results  in  Plant  Operation 
Outside  of  Its  Design  Basis,  A 
Single  Fire  Would  Impact  Midtiple 
Trains  of  Safety-Related 
Equipment" 
CAN  asserts  that  this  deficiency  had 
significant  adverse  safety  implications. 
The  reported  deficiency  consisted  of  a 
small  gap  in  the  fire  barrier  installed  on 
a  cable  tray  support  The  cable  tray 
contained  wiring  to  support  operation  of 
the  ECCS.  The  NRC  staff  does  not 
consider  CAN's  claim,  that  a  fire  could 
have  rendered  both  divisions  of  the 
ECCS  inoperable,  credible.  The 
Licensee's  evaluation  found  that 
existing  fire  protection  analyses  were 
very  conservative,  and  that,  Avith  the 
combustible  loading  and  fire  detection 
and  suppression  equipment  in  the  area, 
no  credible  fire  threat  could  challenge 
the  functionality  of  the  "as  found." 
wrapped  cable.  The  Licensee  has  acted 
appropriately  to  correct  the  fire  barrier 
deficiency  and  to  prevent  similar 
problems  in  the  future.  With  the 
combustible  loading,  fire  detection,  and 
suppression  equipment  in  the  area,  the 
NRC  staff  conceptually  agrees  with  the 
Licensee's  conclusion  that  no  credible 
fire  threat  could  challenge  the 
functionality  of  the  "as  found"  wrapped 
cable.  Insp«:tion  activities  were 
performed  the  week  of  August  18, 1997 
to  veriiy  the  Licensee's  conclusion. 

This  LER  remains  open.  Results  of  the 
inspection  and  any  enforcement  action 
as  a  result  of  this  inspection  activity 
will  be  made  publicly  available  through 
plant  specific  Inspection  Reports.  This 
LER  will  be  further  discussed  in  a  Final 
Director's  Decision  when  the  LER  is 
closed. 

(5)  LER  96-19:  "Half  scram  and  group 
m  containment  isolation  caused  by 
loose  Reactor  Protection  System 
breaker  termination" 


The  NRC  staff  agrees  with  CAN  that 
this  event  presented  no  significant  risk 
to  public  health  and  safety.  This  LER  is 
clewed.  No  violation  was  involved, 
therefore  the  NRC  staff  concludes  that 
enforcement  action  is  not  warranted. 
(6)  LER  96-20:  "Inadequate  vender  [sic] 
design  activity  and  Licensee  design 
verification  result  in  inability  to 
demonstrate  Fire  Suppression 
System  Operability" 
This  LER  involved  the  inability  of  the 
carbon  dioxide  fire  suppression  system 
to  fully  extinguish  a  deep-seated  fire,  as 
required.  The  Licensee  stated  in  the  LER 
that  this  event  had  no  safety 
significance.  The  NRC  staff  considered 
this  LER  to  have  littie  apparent  actual  or 
potential  safety  significance.  This 
conclusion  was  based  on  the  Licensee's 
analysis  that  although  the  carbon 
dioxide  suppression  systems  might  not 
fully  extinguish  a  deep-seated  fire,  the 
suppression  and  detection  systems 
would  function.  Fire  detection  would 
alert  the  fire  brigade,  and  because  the 
carbon  dioxide  fire  suppression  system 
had  reduced  the  fire,  die  fire  brigade 
could  extinguish  the  fire  more  easily. 
The  NRC  staff  closed  this  LER  in 
Inspection  Report  96-11.  Pending 
inspector  review  of  the  Licensee's 
corrective  actions,  the  unresolved  item 
initiated  for  this  issue  in  Inspection 
Report  96-08  (URI  96-08-01)  was  left 
open.  As  documented  in  Inspection 
Report  97-05,  unresolved  item  96-08- 
01  was  closed  and  a  Non-Cited 
Violation  was  issued,  consistent  with 
Section  VH.B.l  of  the  NRC  Enforcement 
Policy.  Further  enforcement  action  is 
not  warranted. 

CAN  asserts  that  this  LER  reveals  a 
serious  deficiency  in  the  Licensee's 
design  change  control  process,  and  that 
the  Licensee  should  determine  how 
many  other  modifications  have  been 
inadequately  tested  since  startup.  The 
NRC  staff  agrees  that  this  event 
demonstrated  a  weakness  in  the 
Licensee's  modification  and  testing 
programs  associated  with  fire 
protection.  As  noted  under  the 
discussion  regarding  LER  96-13,  the 
Licensee  has  initiateid  reviews  of  the  fire 
protection  design  bases  to  search  for 
these  types  of  problems,  and  believes 
that  the  current  design  pnxess  and 
procedures  are  adequate  to  prevent 
similar  problems.  As  discussed  earlier, 
by  letter  dated  October  9. 1996,  the  NRC 
staff  requested  information  from  all 
licensees,  to  verify,  among  other  things, 
the  adequacy  of  the  design  change 
control  pnx:ess  and  to  determine  the 
rationale  for  concluding  that  design- 
basis  requirements  are  properly 
translated  into  operating,  maintenance. 


and  testing  pn)cedures.  The  Licensee 
responded  by  letter  dated  February  14, 
1997. 

(7)  LER  96-21:  "Inadequate  procedural 
•    controls  of  MOV  Limit  Switch 
Settings  result  in  a  potential 
common  cause  failure  mode  vrith 
the  capacify  to  affect  multiple  safaty 
significant  components" 
This  LER  involved  two  limit  switches 
on  shutdown  cooling  suction  motor- 
operated  valve  (MOV)  to  the  "D"  RHR 
pump.  The  switches  measure  valve 
travel  towards  the  open  position.  One 
open  limit  switch  permits  the  pump 
motor  to  start  aftw  the  valve  position  is 
sufficiently  open,  and  the  other  limit 
switch  stops  valve  travel  so  that  the 
motor  doesn't  drive  the  valve  too  far  and 
damage  the  valve.  The  Licensee 
identified  that  a  modification  to  the 
valve's  motor  operator  resulted  in  the 
improper  setting  of  these  two  limit 
switches. 

Inspector  follow-up,  as  docuinented 
in  Inspection  Report  97-05,  led  to  the 
conclusion  that  this  error  was  of  low 
safety  significance.  The  failed  start  of 
the  "D"  RHR  pump  because  of  this  limit 
switch  error  on  the  shutdown  c(x>ling 
suction  valve  affecrted  only  tite 
shutdown  cooling  mode  of  operation  of 
the  RHR  system.  The  failure  did  not 
impact  the  other  modes  of  RHR  system 
operation  and  the  safety  design  bases 
functions  of  the  RHR  sjrstem.  Further, 
prompt  Licensee  action  was  taken  to 
check  the  other  recently  modified 
MOVs.  Their  limit  switches  were  foimd 
to  be  properly  set  and  therefore  their 
safety  fimctions  were  unaffiected.  This 
licensee-identified  and  corrected 
violation  resulted  in  the  issuance  of  a 
Non-Cited  Violation,  consistent  with 
Section  VII.B.1  of  the  NRC  Enforcement 
Policy.  This  LER  is  closed.  Further 
enforcement  action  is  not  warranted. 
(8)  LER  96-22:  "Combination  of  poor 
man-machine  interface,  an 
inadequate  procedure,  inadequate 
Operating  Eixperience  Review 
results  in  a  common  cause  failure 
mechanism,  and  an  Emergency 
Diesel  Generator  to  exceed  Tech 
Spec  [sic]  outage  time" 
The  output  breaker  for  one  emergency 
diesel  generator  {EDG)  was  found  to  be 
incapable  of  closing  because  of  a 
missing  cotter  pin  which  was  necessary 
for  a  mechanical  linkage.  As  a  result  of 
the  absence  of  this  cotter  pin,  the 
breaker  closing  springs  failed  to 
recharge,  rendering  the  breaker 
incapable  of  being  closed  &t>m  the 
control  room.  The  only  indication  that 
the  closing  springs  had  failed  to 
recharge  was  a  mechanical  flag  indicator 
located  behind  the  breaker  cubicle  door. 
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No  licensee  pnx^dures  required 
verification  of  the  closing  spring  status. 
The  closing  springs  were  apparently  in 
an  uncharged  condition  for  over  three 
weeks  without  discovery.  Because  the 
periodic  surveillance  interval  for  the 
breaker  is  greater  than  the  EDG  limiting 
condttion  for  operation  (LCO),  the 
Lkenaee  unknowingly  operated  in 
violation  of  its  Technical  Specification 
(TS)  governing  diesel  generator 
operability.  After  reviewing  the 
Licensee's  root  cause  analysis  of  this 
event,  the  NRC  staff  determined  that  the 
missing  cotter  pin  would  not  reasonably 
have  been  expected  to  be  detected  by 
the  Licensee's  existing  quality  assurance 
program  or  through  other  related  control 
measures.  '*  The  Licensee  identified  the 
EDG  inoperability.  investigated  to 
determine  when  the  problem  arose,  and 
reported  that  the  LCO  time  was 
exceeded.  The  Licensee  responded  to 
the  inoperable  equipment  when  the 
inoperability  was  discovered.  The 
Licensee  did  not  intentionally  exceed  an 
LCO.  Rather,  the  Licensee  discovered  an 
equipment  problem  caused  by  a 
malhmction  beyond  its  control  which 
meant  that,  in  hindsight,  an  LCO  had 
been  exceeded.  The  Licensee  is 
designing  a  modification  for  this  and 
other  circuit  breakers  of  similar  design 
to  allow  monitoring  of  the  charging 
status  of  the  closing  springs  without 
having  to  open  the  circuit  breaker 
cubicle  door. 

Because  the  EDG  inoperability  was 
not  avoidable  by  reasonable  Licensee 
quality  assiirance  measures  or 
management  controls,  the  NRC  did  not 
issue  a  Notice  of  Violation  for  this  issue. 
This  is  consistent  with  Section  VLA  of 
the  Enforcement  Policy.  This  LER  is 
closed.  The  NRC  staff  concludes  that 
further  enforcement  action  is  not 
warranted. 

(9)  LER  96-23:  "Inadequate  Surveillance 
Procedure  results  in  Eailure  to  meet 
'  Technical  Specification 
requirements  for  Radiation  Monitor 
Functional  Testing" 
The  reactor  building  and  refueling 
floor  radiation  monitor  test  procedure 
did  not  verify  the  high  alarm  contact 
actuation  as  required  by  TS.  The  NRC 
staff  agrees  with  CAN  that  this  event 
presented  no  significant  risk  to  public 
health  and  safety.  Considering  that  the 
monitors  were  verified  to  be  fully 
functional,  and  were  in  the  condition 
required  by  Plant  Technical 


*  CAN  astflrts  that  the  Liceiuee  mucoiutnias  the 
purpoM*  of  TS  Limiting  Conditions  for  OpentioD 
(LOOi)  M  part  of  ■  "chronic  pattern  of 
Brimadacrtanding"  of  TS.  F5AR  daaign  bana.  and 
NRC  reguJations.  For  Iba  riinai  ri«arilt)wJ  h«ain 
LER  96-22  doaa  not  provUa  a  baaia  far  tfaia 


Specifications,  this  specific  event 
appears  to  have  been  limited  to  an 
inadequate  testing  methodology.  The 
Licensee's  corrective  ac  .ions  included 
revising  the  deficient  surveillance  test 
procedure  to  properly  test  the  high 
alarm  output  contacts. 

However,  the  LER  remains  open  as 
the  NRC  staff  has  not  completed  its 
inspection  activities  related  to  this  LER. 
The  NRC  staff  will  look  historically  to 
see  if  this  is  an  isolated  case  as  part  of 
the  enforcement  consideration.  Cte 
January  10, 1996  the  NRC  issued 
Generic  Letter  (GL)  96-01  ,  "Testing  of 
Safety-Related  Logic  Circuits,"  that 
requested,  among  other  things,  that  all 
power  reactor  licensees  review  their 
surveillance  test  procedures  to  ensure 
that  all  portions  of  the  logic  circuitry  are 
being  tested.  The  Licensee's  response  to 
GL  96-01,  due  to  be  sent  to  the  NRC  in 
SeptembOT  1997,  will  be  evaluated  with 
respect  to  the  Licensee's  long-term 
corrective  action  for  logic  testing 
procedures,  because  any  associated 
corrective  action  could  be  considered  in 
determining  whether  enforcement 
action  is  warranted.  Information 
regarding  any  enforcement  action  taken 
will  be  available  publicly  in  plant- 
specific  Inspection  Reports.  "This  LER 
will  be  further  discussed  in  a  Final 
Director's  Decision  when  the  LER  is 
closed. 

(10)  LER  96-25:  "Inadequate  testing 
leads  to  misadjustment  of  isolation 
valve  mechanical  stop  and  failure  to 
meet  Technical  Spec^cation  leak 
rate  limits  for  containment  purge 
isolation  valve" 
This  LER  involved  a  containment 
isolation  valve  which  leaked  in  excess 
of  TS  requirements.  The  amount  of 
valve  leakage  was  influenced  by  the 
direction  in  which  the  valve  was  leak 
tested  and  the  adjustment  of  a 
mechanical  stop.  CAN's  concern 
appears  to  be  that  the  Licensee  failed  to 
apply  the  single-failure  criterion  in 
assessing  the  significance  of  the  failure 
in  Its  LER.  section  50.73(b)(3)  requires 
that  an  LER  contain  an  assessment  of 
the  safety  consequences  and 
implications  of  the  event,  including  the 
availability  of  other  systems  or 
components  that  woidd  have  performed 
the  safiaty  function  of  the  failed  system 
or  component.  In  this  case,  the 
requirement  is  that  the  assessment 
include  the  availability  of  a  redundant 
component  (valve)  that  would  have 
performed  the  safety  function  (torus 
isolation).  Petitioner's  issue  is  thus 
whether  the  LER  should  have,  in 
addition,  assessed  the  potential 
radiological  consequences  had  •  design- 
basis  accident  (DBA)  occurred  with 


failure  of  the  redundant  isolation  valve. 
Compliance  with  section  50.73(b)(3) 
does  not  require  that  the  assessment 
consider  an  additional  single  failure 
.  beyond  the  failure  which  forms  the 
basis  for  the  assessment.  On  the  basis  of 
required  reporting,  LER  96-25  was  not 
deficient  in  omitting  discussion  of  the 
potential  consequences  of  failure  of  the 
redundant  valve.  Inspection  Report  50- 
271/96-11  dispositioned  this  Severity 
Level  rV  TS  violation  as  a  Non-Cited 
Violation  in  accordance  with  the  criteria 
for  enforcement  discretion  in  Section 
Vn.B.l  of  the  Enforcement  Policy. 
Although  the  event  was  considered  to 
be  of  more  than  minor  safety 
significance,  the  outboard  valves  had 
successfully  passed  all  previous  tests, 
and  thus  the  demonstrated  containment 
integrity  was  always  maintained  for  the 
two  affected  penetrations.  This  LER  is 
closed.  No  further  enforcement  action  is 
warranted. 

C.  Summary 

In  summary,  with  respect  to  CAN'S 
concern  that  an  unreviewed  safety 
question  with  respect  to  containment 
isolation  may  have  been  introduced  by 
Licensee  actions  in  opening  the  RHR 
minimum  flow  lines,  the  NRC  staff 
determined  that  no  unreviewed  safety 
question  was  introduced  and,  therefore, 
no  enforcement  action  is  warranted. 
With  respect  to  CAN's  concerns  related 
to  the  LERs,  the  NRC  staff  finds  that  the 
Enforcement  Policy  has  been  applied 
consistently  for  the  LERs  that  have  been 
closed  and  further  enforcement  action  is 
not  warranted. 

For  those  LERs  which  remain  open 
the  Inspection/Enforcement  process  will 
continue  until  the  staff  has  completed 
its  investigation  and  consideration  of 
the  issues  involved.  LER  closure  and 
enforcement  action,  as  appropriate,  will 
be  documented  publicly  as  is  NRC  staff 
practice,  and  will  documented  in  a 
Final  Director's  E)ecision. 

With  regard  to  CAN's  overall 
conclusions  based  on  its  analysis  of  the 
above  LERs.  the  NRC  staff  has  reached 
the  following  conclusions: 

With  respect  to  CAN's  conclusion  that 
the  NRC  and  the  Licensee  should  review 
all  safety  analyses  conducted  since 
startup  of  the  Vermont  Yankee  facility 
with  particular  attention  to  their  role  in 
providing  a  complete  and  up-to-date 
FSAR,  the  NRC  staff  has  taken  actions 
as  noted  in  the  discussion  above  related 
to  LER  96-14  with  respect  to  identifying 
and  correcting  FSAR  inaccuracies.  This 
action  was  taken  in  a  request  on  October 
9, 1996,  to  ail  licensees,  including 
Vermont  Yankee,  to  provide  the 
requested  information.  In  addition,  the 
NRC  staff  has  implemented  a  series  of 
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wogineering  design  inspections, 
including  an  inspection  to  verify 
portions  of  the  Licensee's  design  control 
process  and  maintenance  of  the 
Licensees's  FSAR  commitments.  The 
results  of  the  NRC  design  inspection 
conducted  at  Vermont  Yankee  were 
reported  in  Inspection  Report  97-201 
dated  August  27, 1997. 

With  respect  to  CAN's  conclusion  that 
the  Licensee  needs  to  correct  serious 
deficiencies  in  its  design  change  control 
process  and  should  imdertake  a 
historical  review  of  its  design  control 
documentation  to  verify  its  accuracy, 
the  NRC  staff  has  taken  action  as  noted 
in  the  discussion  relsted  to  LER  96-20 
with  respect  to  identifying  and 
correcting  design  change  control  process 
deficiencies.  In  the  October  9, 1996 
letter  to  all  licensees,  including 
Vermont  Yankee,  the  NRC  staff 
requested  information  to  verify,  among 
other  things,  the  adequacy  of  the  design 
change  control  pnx^ess  and  to  determine 
the  rationale  for  concluding  that  design- 
basis  requirements  are  properly 
translated  into  operating,  maintenance, 
and  testing  procedures.  As  also  noted  in 
the  discussion  related  to  LER  96-20,  the 
Licensee  has  undertaken  a  review  of  the 
fire  protection  design  bases  to  search  for 
the  type  of  problems  involved  in  LER 
96-20,  and  believes  that  the  current 
modification  programs  are  adequate  to 
prevent  similar  problems. 

With  respect  to  CAN's  conclusion  that 
the  Licensee  should  perform  a  global 
evaluation  to  determine  how  many 
modifications  have  been  inadequately 
tested  since  startup,  as  noted  in  the 
disctission  related  to  LER  96-20.  the 
Licensee  has  been  required  to  provide 
verification  of  the  design  change  control 
process,  including  among  other  things 
the  rationale  for  concluding  that  design 
basis  requirements  are  translated  into 
testing  procedures. 

With  respect  to  CAN's  conclusion  that 
the  Licensee  needs  to  initiate  a  thorough 
retraining  program  to  review  and 
emphasize  the  underlying  safefy 
purposes  of  TSs,  the  FSAR,  design  bases 
and  NRC  regulations  in  relation  to 
routine  operation  of  the  Vermont 
Yankee  facility,  emergency 
preparedness,  and  practical 
implementation  of  the  NRC's  "defense 
in  depUi"  philosophy,  the  NRC  staff 
disagrees.  In  the  discussion  related  to 
LER  96-22.  the  NRC  staff  addresses 
CAN'S  assertion  that  the  Licensee 
misconstrues  the  purposes  of  TS  LCO  as 
part  of  a  "chronic  pattern  of 
misunderstanding"  of  TS,  FSAR  design 
bases  and  NRC  regulations.  The  NRC 
staff  finds  no  basis  to  require  such  a 
retraining  program. 


Finally,  CAN  strongly  recommends 
that  the  Licensee's  Vermont  Yankee  staff 
receive  training  on  the  proper  use  of  the 
"Single  Failure  Criterion."  In  the 
discussion  related  to  LER  96-25,  the 
NRC  staff  addresses  what  seems  to  be 
the  basis  for  CAN's  recommendation: 
i.e.  the  perception  that  the  Licensee 
failed  to  properly  apply  the  Single 
Failure  Criterion  in  assessing  the 
significance  of  a  leaking  isolation  valve 
in  LER  96-25.  Compliance  with  Section 
50.73  does  not  require  that  the 
assessment  consider  an  additional 
single  failure.  The  enforcement 
conference  related  to  the  minimnm  flow 
valves  concerned  a  problem  in 
implementation  of  the  Single  Failure 
Criterion;  not  a  misunderatanding  of  the 
requirements  of  the  Single  Failure 
Criterion.  Because  the  Licensee  did  not 
err  in  the  instance  described  in  LER  96- 
25  and  the  Petition  provides  no  other 
instances  in  which  problems  were 
caused  by  a  misunderatanding  of  the 
Single  F^ure  Criterion,  the  tJBC  staff 
finds  no  basis  for  requiring  additional 

training. 

m.  Condnsipn 

The  NRC  staff  has  reviewed  the 
information  submitted  by  the  Petitioner. 
The  Petitioner's  request  is  granted  in 
that  the  NRC  staff  has  evaluated  the 
majorify  of  issues  and  LERs  raised  in  the 
Memoranda  provided  by  the  Petitioner 
to  see  if  enforcement  action  is  warranted 
based  on  the  information  contained 
therein.  The  NRC  staff  has  discussed 
each  Memorandum  above  and  described 
any  related  enforcement  action  taken  for 
those  issues  and  LERs  which  are  closed. 
The  NRC  will  continue  the  same  process 
and  consideration  for  the  LERs  that 
remain  open  and  documentation  of  any 
inspection  and/or  enforcement  action  * 
will  be  consistent  with  agency  practices 
and  will  also  be  the  subject  of  a  Final 
Director's  Decision. 

As  provided  in  10  CFR  2.206(c).  a 
copy  of  this  Decision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
Commission's  review.  This  Decision 
will  become  the  final  action  of  the 
Commission  25  days  after  issuance, 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
in  that  time. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  October  1997. 

For  the  Nuclear  R^ulatory  Commission. 

Original  signed  by 
Samuel ).  Collins, 
Director,  Ofpce  of  Nuclear  Reactot 
Regulation. 
[FR  Doc.  97-27417  Filed  10-15-87;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DoctotNaS&-213J 

Conn«cllctit  YankM  Atomic  Power 
Company,  Haddam  Nack  Plant;  Notloa 
of  Mooting  Regarding  Poat-Shutdown 
Doeommiaaion  Actlvltioa  Report 

The  Niidesr  Regulatory  Commission 
(NRC)  previously  published  a  Notice  of 
Receipt  (62  FR  46783,  dated  September 
4, 1997)  of  tito  Post-Shutdown 
Decommissioning  Activities  Report 
(PSDAR),  dated  August  22, 1997,  for  the 
Haddam  Neck  Plant  (HNP)  located  in 
Middlesex  Counfy.  Connecticut,  Town 
of  Haddam. 

In  that  previous  Federal  Register 

Notice,  the  NRC  stated  that  it  would 
hold  a  public  meeting  in  the  vicinify  of 
the  Haddam  Neck  Plant  within  60  days 
of  that  notice.  The  purpose  of  this 
informational  meeting  is  to  (1)  describe 
the  licensee's  planned  activities,  (2) 
describe  the  regulatory  process  for 
decommissioning,  (3)  hear  public 
comments  regarding  health  and  safety, 
and  protection  of  the  enviromnent 
during  decommissioning,  and  (4) 
provide  an  opportunity  for  State  and 
local  representatives  to  participate.  The 
licensee,  Connecticut  Yankee  Atomic 
Power  Co.,  will  discuss  their  plans  to 
decommission  the  Haddam  Neck  Plant 
The  NRC  will  discuss  the  PSDAR  and 
the  license  termination  process,  and 
describe  the  program  for  future  plant 
overaight  The  public  will  have  an     ^ 
opportimity  to  comment  on  the  PSDAR 
and  the  meeting  vf^  be  transcribed  by 
a  court  reporter. 

The  meeting  is  scheduled  for  Monday, 
October  27, 1997  from  6:30  pm  to  lO.-OO 
pm  in  the  auditorium  of  the  Haddam 
Killingsworth  High  School  on  Little  Qty 
Road  in  Higganum,  ConnecticuL 

The  PSDAR  is  available  for  public 
inspection  at  the  local  public  document 
room  located  in  the  Russell  Library,  123 
Broad  Street,  Middletovra,  CT  06457, 
and  at  the  Commission  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20037. 

Dated  at  Rockville,  Muyland,  this  9th  day 
of  October  1997. 

For  the  Nuclear  Ragulatoiy  Commission. 
SsynoerH.  Weiss, 
Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorata, 
Division  of  Reactor  Program  Management. 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  97-27418  Filed  10-15-97;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 
SunaMn*  Act  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  wrill  hold  a 
meeting  on  October  22, 1997,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago.  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  Open  to  the  Public 

(1)  Letter  from  General  Services 
Administration  Regarding  the  Board's 
Obligation  for  Rent  Payments 

(2)  Coverage  Determination — Little 
Kanawha  River  Rail,  Inc. 

(3)  Field  Service  Personnel  Practices 

(4)  Buyout  Surveys 

.  (5)  Cost  Associated  with  the  Railroad 
Retirement  Board's  Data  Center 

(6)  Fiscal  Year  1998  Performance 
Appraisal  Plans 

(7)  Year  2000  Issues 

(8)  Labor  Member  Truth  in  Budgeting 
Status  Report 

Portion  Closed  to  the  Public 

(A)  1997  Performance  Appraisals  for 
Director  of  Administration,  Director  of 
Programs,  and  General  Counsel 

(B)  Pending  Board  Appeals 

1.  John  C  Patman 

2.  Milford  Durwood  Smith 

3.  Vincent  B.  Ruck 

4.  Ray  L  White 

5.  Donna  R.  Kepner 

6.  Janelle  V.  Heoson 

7.  AHin  R.  Slack 

8.  Arthur  Roche 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  of  the  Board,  Phone  No.  312- 
751-4920. 

Dated  October  10. 1997. 
Beatrica  Ennki. 

Secretary  to  the  Board. 

[FR  Doc  97-27567  Piled  10-14-97;  10:23 
am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PropoMd  CoNectien;  Commenl- 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  OfGceof  Filings  and 
Information  Services,  Washington, 
DC  20549 

Extension: 
Rule  15c3-3,  SEC  File  No.  270-87, 
OMB  Control  No.  3235-0078 


Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  OfRce  of 
Management  and  Budget  for  extension 
and  approval. 

•  Rule  15c3-3    Customer 
Protection — Reserves  and  Custody  of 
Securities 

Rule  15c3-3  ("Rule")  requires 
registered  broker-dealers  to  mHin^niw 
certain  records  in  connection  v^th  their 
compliance  with  the  Rule's 
requirements  that  broker-dealers 
maintain  possession  and  control  of  the 
segregate  customer  funds  and  securities. 
Commission  staff  estimates  that  the 
average  number  of  hours  necessary  for 
each  broker-dealer  to  make  the  required 
computations  pursuant  to  the  Rule  is  2.5 
hours  per  response.  In  order  to 
demonstrate  compliance  with  the  Rule, 
approximately  326  broker-dealers 
choose  to  make  a  weekly  computation 
and  197  broker-dealers  choose  to  make 
a  monthly  computation.  Accordingly, 
the  total  is  48.290  hours  annually  for  all 
broker-dealers,  based  upon  past 
submissions.  The  average  cost  pei  hour 
is  approximately  $60.  Consequendy, 
Commission  staff  estimates  that  the 
annual  total  gost  of  compliance  with  the 
Rule  for  all  broker-dealers  is  $2,897,400. 

Written  comments'are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
informadon  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  OfBce  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW..  Washington,  DC  20549. 


Dated:  October  8,  1997. 
Margaret  H.  McFarlami. 
Deputy  Secretary. 

(FR  Doc.  97-27319  Filed  lO-lS-97;  8:45  i 
saiMQ  cooc  aoi»-oi-4i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Rsvisw; 
Conwnsnt  Rsqu— t 

Upon  Written  Request,  Copies  Available 
From:  Seciuities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington, 
DC  20549 
Extension: 
Rule  17Ad-ll,  SEC  File  No.  270-26>. 

OMB  Contit)!  No.  3235-0274 
Rule  17Ad-13,  SEC  File  No.  270-263. 

OMB  Control  No.  3235-0275 
Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  17Ad-ll  requires  transfer  agents 
to  r^MTt  to  issuers  and  the  appropriate 
regulatory  agency  in  the  event  that  aged 
record  differences  exceed  certain  dollar 
value  thresholds.  An  aged  record 
difference  occurs  when  an  issuer's   ' 
records  do  not  agree  with  those  of 
securityowners  as  indicated,  for 
instance,  on  certificates  presented  to  the 
transfer  agent  for  purchaise,  redemption 
or  transfer.  In  addition,  the  rule  requires 
transfer  agents  to  report  to  the 
appropriate  regulatory  agency  in  the 
event  of  a  failure  to  post  certihcate 
detail  to  the  master  securityholder  file 
within  5  business  days  of  the  time 
required  by  Rule  17Ad-10.  Also, 
transfer  agents  must  maintain  a  copy  of 
each  report  prepared  under  Rule  17Ad- 
11  for  a  period  of  three  years  following 
the  date  of  the  report.  These 
recordkeeping  requirements  assist  the 
Commission  and  other  regulatory 
agencies  with  monitoring  transfer  agents 
and  ensuring  compliance  with  the  rule. 
Because  the  information  required  by 
Rule  17Ad-ll  is  already  available  to 
transfer  agents,  any  collection  burden 
for  small  transfer  agents  is  minimal.  The 
staff  estimates  150  registered  transfer 
agents  take  approximately  one  hour 
annually  to  comply  with  Rule  17Ad-ll. 
Therefore,  the  total  burden  is  ISO  hours 
annually  for  transfer  agents,  based  upon 
past  submissions.  The  average  cost  per 
hour  is  approximately  $30.  Therefore, 
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the  total  cost  of  compliance  for  transfer 
agents  is  $4,500. 

Rule  17Ad-13  requires  approximately 
200  registered  transfer  agents  to  obtain 
an  annual  report  on  the  adequacy  of 
internal  accounting  controls.  In 
addition,  transfer  agents  must  mnintAJn 
copies  of  any  reports  prepared  pursuant 
to  Rule  17Ad-13  plus  any  documents 
prepared  to  notify  the  Commission  and 
appropriate  regulatory  agencies  in  the 
event  that  the  transfer  agent  is  required 
to  take  any  corrective  action.  These 
recordkeeping  requirements  assist  the 
Commission  and  other  regulatory 
agencies  with  monitoring  transfer  agents 
and  ensuring  compliance  with  the  rule. 
Small  transfer  agents  are  exempt  from 
Rule  17Ad-13. 

The  staff  estimates  200  registered 
transfer  agents  take  approximately  175 
hours  annually  to  comply  with  Rule 
17Ad-13.  Therefore,  the  total  annual 
burden  is  35.000  hours  for  transfer 
agents,  based  upon  past  submissions. 
Tlie  average  cost  per  hour  is 
approximately  $60.  Therefore,  the  total 
cost  of  compliance  for  transfer  agents  is 
$1300.000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  cunentiy  valid 
control  number- 
Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affeirs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director. 
Office  of  Information  Technology.  • 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  on  or  before  November  17, 1997. 

Dated:  October  8, 1997. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  97-27435  Filed  10-15-07;  8:49  am) 
BNXMO  CODE  a010-01-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-M222:  File  No,  SR-OTC- 
97-iq 

Alf-Rsgulatory  Organization;  Ths 
Depository  Trust  Company;  Notice  of 
Rling  of  a  Proposed  Rule  Change 
Relating  to  a  Decision  by  the 
Philadelphia  Stock  Exchange, 
Incorporated  To  Withdraw  From  the 
Clearance  and  Sattlamant  and 
Securities  Depository  Buslnssass 

Octobers,  1997. 

Pursuant  to  Section  19(bHl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
August  5, 1997.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-97-16)  as 
described  in  Items  I,  II.  and  m  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Conunission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  (hganizadmi's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  involves 
proposed  arrangements  relating  to  a 
decision  by  the  Philadelphia  Stock 
Exchange,  Incorporated  ("PHLX")  to 
withdraw  from  the  clearance  and 
setUement  and  securities  depository 
businesses.  Parties  to  the  proposed 
arrangements  are  DTC,  PHLX, 
Philadelphia  Depository  Trust  Company 
("PHILADEP"),  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP^, 
and  the  National  Securities  Clearing 
Corporation  ("NSCC").^  The  proposed 
arrangements  as  they  relate  to  DTC  will 
provide  for  the  following: 

(1)  DTC  will  offer  sole  PHttADEP 
participants  an  opportunity  to  become 
DTC  participants  if  they  meet  OTC's 
qualifications;  .     .3    , 

(2)  DTC  will  make  certain  payments 
to  PHLX,  PHILADEP,  and  SCCP;  and 

(3)  In  general,  for  a  period  of  five 
years  PHLX,  PHILADEP,  and  SCCP  will 
not  engage  in  the  clearance  and 
setUement  and  securities  depository 
businesses.  However,  this  prohibition 
will  not  apply  to  PHLX's  equity 
ownership  interest  in  The  Options 
Clearing  Corporation.  In  addition,  SCCP 
may  provide  limited  clearing  and 
margin  services  to  PHLX  equity 
specialists  for  their  specialist  and 


alternate  specialist  transactions  and  for 
their  propriety  transactions  in  securities 
for  which  they  are  not  appointed  as 
*l  specialists  or  alternate  specialists  and  to 
certain  PHLX  members  that  are  not 
PHLX  equity  specialists  for  their 
propriety  transactions  in  securities.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  bf;  and 
Statutory  Basis  for,  a»  Prepoeed  Rule 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specifieid  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.* 

(A)  Self-Regulatoiy  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

PHLX  has  announced  that  it  is 
writhdrawing  form  the  clearance  and 
setUement  and  securities  depository 
businesses  in  order  to  focus  its 
resources  on  the  operations  of  the 
exchange.  The  proposed  arrangements 
have  been  designed  to  permit  PHLX  to 
achieve  this  obiective  while  affording 
qualified  sole  PHILAI^P  participants 
an  opportunity  to  become  DTC 
participants  and  to  transfer  their 
securities  to  DTQ  DTC  believes' that  the 
proposed  arrangements  will  residt  in 
sulwtantial  risk  reduction  and  in 
increased  savings  for  DTC  participants 
and  the  securities  industry  as  a  whole. 

Where  there  are  interfeces  among  the 
securities  depositories,  same-day  funds 
setUements  ^  exposes  each  depository  to 
certain  risks,  such  as  the  failure  of 
another  depository  to  setUe  its  net 
payment  obligation  because  of  a  failtue 
by  one  of  the  participants  of  such  other 
depository  to  setUe  with  it  or  because 
such  other  depository  is  experiencing  a 
major  systems  problem.  These  risks 
cannot  be  entirely  avoided  with  existing 
and  available  risk  management  controls. 
PHLX's  withdrawal  fiom  the  securities 
depository  business  wiU  eliminate  the 
exposure  of  DTC  and  its  participants  to 


<lSU.S.C78*(bXl). 

*TImm  paitiM  have  enterad  into  an  agreement 
~a«  of  June  IB,  1997. 


>  A  more  detailed  description  of  these  proposed 
adangements  is  contained  in  Exhibit  2  to  the  filing. 
A  copy  of  the  filing  and  all  exhibits  am  cviUiMi 
for  copying  and  inspection  in  the  Comstimkee't 
Public  Reference  Room. 

*  The  Commission  has  modified  the  text  of  dw 
summaries  prepared  by  DTC. 

>The  term  "same^day  funds"  refers  to  peymeat  ia 
fiinds  that  are  immediately  svailable  and  getmally 
are  tiaosfened  by  electronic  means.  > 


53848 


Federal  Register  /  Vol.  62.  No.  200  /  Thursday,  October  16,  1997  /  Notices 


the  payment  system  risks  associated 
with  the  DTC-PHILADEP  interface. 

In  addition,  the  proposed 
azrangements  should  result  in 
substantial  savings  for  DTC  participants 
and  the  securities  industry.  In 
connection  with  this  proposal,  former 
sole  PmLADEP  participants  may 
become  DTC  participants  if  they  qualify 
under  DTC's  participant  standards.  An 
increase  in  the  number  of  DTC 
participants  will  result  in  higher  DTC 
transaction  volumes  there  by  reducing 
the  per  unit  service  costs  that  must  be 
recovered  through  DTC  participant 
service  fees. 

Moreover,  interdepository  interfaces 
involve  the  maintenance  of  substantial 
facilities,  communications  networks  and 
account  and  inventory  reconciliation 
mechanisms.  As  a  result  of  the  proposal, 
the  substantial  costs  incurred  by  both 
DTC  and  PHILADEP  in  operating  an 
interface  will  be  eliminated. 

pre  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
promulgated  thereunder  because  the 
rule  proposal  will  help  reduce  the  risk 
associated  with  having  inter&ces, 
provide  for  more  efficient  and  less 
expensive  clearing  and  depository 
sOTvices,  and  thereby  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  such  transactions.  In 
addition,  the  proposal  will  provide 
qualified  sole  PHILADEP  participants 
with  access  to  DTCs  facilities  and  wiU 
be  implemented  consistently  with  the 
safeguarding  of  securities  and  funds  in 
DTCs  custody  and  control. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  (Competition 

DTC  does  not  believe  that  the 
proposed  arrangements  will  have  an 
impact  on  or  impose  a  burden  on 
competition.  Securities  depositories 
registered  under  Section  17A  of  the  Act 
are  utilities  created  to  serve  members  of 
the  securities  industry  for  the  purpose 
of  providing  certain  services  that  are 
ancillary  to  the  businesses  in  which 
industry  members  compete  with  one 
another.  Operating  a  securities 
depository  requires  a  substantial  and 
continuing  investment  in  infrastructure, 
including  securities  vaxilts, 
telecommunications  links  with  users, 
data  centers,  and  disaster  recovery 
facilities,  in  atdei  to  meet  the  increasing 
needs  of  participants  and  respond  to 
regulatory  requirements. 

After  consummation  of  the  proposed 
arrangements,  securities  industry 
members  will  continue  to  have  access  to 
high  quality,  low  cost  depository 
se^ices  provided  under  the  mandate  of 


the  Act.  The  overall  cost  to  the  industry 
of  having  such  services  available  should 
be  reduced  thereby  permitting  a  more 
efficient  and  productive  allocation  of 
industry  resources.  Furthermore, 
because  most  of  a  depository's  interface 
costs  must  t>e  mutualized,  thereby 
requiring  some  participants  to  subsidize 
costs  incurred  by  others,  PHLX's 
withdrawal  from  maintaining 
depository  facilities  should  reduce  costs 
to  DTC  participants  and  thereby  remove 
impediments  to  competition.  Finally, 
PHLX's  ability  to  focus  its  resources  on 
the  operations  of  its  exchange  should 
help  enhance  competition  among 
secuirities  markets. 

Despite  the  dominant  market  position 
that  DTC  will  acquire,  DTC  believes  that 
the  current  regulatory  scheme  and  the 
very  nature  of  the  clearing  and 
depository  industries  provide 
appropriate  checks  on  the  operations  of 
DTC.  DTC  is  owned  by  its  members  that 
utilize  its  services  and  its  board  of 
directors  is  comprised  of  its  members. 
DTC  mxist  assure  a  fair  representation  of 
its  members  in  the  selection  of  its 
directors  and  administrators.  DTC's 
service  fees  are  reviewed  by  its  board 
and  subject  to  public  notice  and 
comment.  Lastly,  the  existence  of 
independent  depositories  for  special 
securities  and  die  potential  for  new 
clearing  agency  registrants  offer 
significant  checks  on  DTC's  power. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposal 
from  UTC  participants  or  others  have 
not  been  solicited  or  received.  However, 
the  proposed  arrangements  are 
consistent  with  reconunendations  made 
to  the  boards  of  DTC  and  NSCC  by  the 
Vision  2000  Committee  ("Committee"), 
a  committee  on  indiistry  representatives 
of  the  two  boards.  The  Committee's 
Report  dated  September  1994  states: 

The  industry  cunently  owns  a  number  of 

utilities  that  provide  services  related  to  the 
comparison,  clearing,  settlement  and 
safekeeping  of  U.S.  (and  to  a  lesser  degree, 
international)  securities.  These  utilities 
overlap  in  two  ways.  •   •   •  We  helieve  that 
the  industry's  and,  as  important,  the 
investors',  ovraall  costs  can  be  reduced  and 
safety  and  soundness  can  be  enhanced  by 
eliminating  these  overlaps  where  there  is  no 
clear  advantage  to  having  specialization  or 
competing  development 


IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiasion  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
'  or  within  such  longer  period  (i) 


as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will: 

(A)  by  order  approve  sxich  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoliciUtion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  Mrill  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington.  DC  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  DTC. 
All  sulnnissions  should  refar  to  the  File 
No.  SR-4)TC-97-16  and  should  be 
submitted  by  November  6. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarlaad. 
Deputy  Secretary. 

(FR  Doc.  97-27321  Filed  10-15-07;  8:45  am) 
aauMa  ooDC  aaio-si-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raieeae  No.  34-38220;  File  Na  8R-NSCC- 
97-00] 

SeH-Regulatory  Organizations; 
National  Securities  Cisartng 
Corporation;  Notice  of  Hiing  of  a 
Propossd  Rule  Change  Reiating  to  a 
Decision  by  the  Philadelphia  Stocit 
Exchange,  incorporated  To  Withdraw 
From  the  Clearance  and  Settlement 
and  Securities  Depository  Busir 


October  8. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 


•  17  CFR  20a3O-3UXl2). 
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"Act").!  notice  is  hereby  given  that  on 
August  6, 1997.  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange         ,• 
Commission  ("Comifiission")  and  on 
August  28. 1997.  amended  the  proposed 
rule  change  (File  No.  SR-NSCC-97-08) 
as  described  in  Items  I.  n.  tmd  III  below, 
which  items  have  been  prepared 
primarily  by  NSCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fivm  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
die  Proposed  Rule  Change 

The  proposed  rule  change  involves 
proposed  arrangements  relating  to  a 
decision  by  the  Philadelphia  Stock 
Exchange.  Incorporated  ("PHLX")  to 
withdraw  frtim  the  securities  clearance 
and  settlement  and  securities  depository 
businesses.  Parties  to  the  proposed 
arrangements  are  The  Depository  Trust 
Company  ("DTC")  PHLX.  Philadep 
Depository  Trust  Company 
("PHILADEP"),  NSCC,  and  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP").2 

The  proposed  arrangements  as  they 
relate  to  NSCC.will  provide  for  the 
following: 

(1)  NSCC  will  offer  sole  SCCP 
participants  an  opportunity  to  become 
NSCC  participants  if  they  meet  NSOC's 
qualifications; 

(2)  NSCC  and  SQpP  will  cooperate  to 
assure  the  orderly  transfer  of  continuous 
net  settlement  securities  positions  of 
sole  SCCP  participants  and  dual  NSCC/ 
SCCP  participants  which  authorize  such 
transfer; 

(3)  NSCC  will  make  certain  pajrments 
to  PHLX  and  SCCP; 

(4)  In  general,  for  a  period  of  five 
years  PHLX,  SCCP,  and  PHILADEP  will 
not  engage  in  the  securities  clearance 
and  sectirities  depository  businesses. 
However,  this  prohibition  will  not  apply 
to  PHLX's  equity  ownership  interest  in 
The  Options  Clearing  Corporation;  and 

(5)  SCCP  will  become  a  participant  of 
NSCC  and  will  provide  limited  clearing 
and  margin  services  to  PHLX  equity 
specialists  and  certain  other  PHLX 
members.^ 


» 15  U.S.C  78s(bKl). 

'These  parties  have  entered  into  an  agreement 
datedas  of  |une  18. 1997. 

'  A  more  detailed  description  of  these  proposed 
arrangements  is  contained  in  Exhibit  2  to  the  filing. 
A  copy  of  the  filing  and  all  exhibits  are  available 
for  copying  and  inspection  in  the  Commission's 
Public  Reference  Room. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

PHLX  has  annoimced  that  it  is 
withdrawing  from  the  clearance  and 
settlement  and  securities  depository 
businesses  in  order  to  focus  its 
resources  on  the  operations  of  the 
exchange.  The  proposed  arrangements 
will  assist  in  achieving  these  objectives 
while  affording  qualified  sole  SCCP 
participants  an  opportunity  to  become 
NSCC  participants  and  to  transfer  their 
continuous  net  settlement  positions  to 
NSCC.  NSCC  believes  that  the  proposed 
arrangements  will  result  in  substantial 
risk  reduction  and  increased  savings  for 
NSCC  participants  and  the  securities 
industry  as  a  whole. 

Where  there  are  interfaces  among  the 
securities  clearing  agencies,  same-day 
fimds  settlement  ^  exposes  each  clearing 
agency  to  certain  rislus.  such  as  the 
failure  of  another  clearing  agency  to 
settle  its  net  payment  obligation  because 
of  a  failure  by  one  of  the  participants  of 
such  other  clearing  agency  to  settle  with 
it  or  because  such  other  clearing  agency 
is  experiencing  a  major  systems 
problem.  These  risks  cannot  be  entirely 
avoided  with  existing  and  available  risk 
management  controls.  PHLX's 
withdrawal  from  the  securities  clearing 
business  will  eliminate  the  exposure  of 
NSCC  and  its  participants  to  the 
payment  sjrstem  risks  associated  with 
the  NSCC-SCCP  interface. 

In  addition,  the  proposed 
arrangements  should  result  in 
substantial  savings  for  NSCC 
participants  and  the  securities  industry. 
In  connection  with  this  proposal,  former 
sole  SCCP  participants  may  become 
NSCC  participants  if  they  qualify  imder 
NSCC's  participant  standarids.  An 
increase  in  the  number  of  NSCC 


«The  CommisatoD  has  modified  the  text  of  the 
summaries  prepared  by  NSCC 

'The  term  "same-day  funds"  refers  to  payment  in 
funds  that  are  immediately  available  and  generally 
are  transferred  by  electronic  means. 


participants  will  result  in  higher  NSCC 
transaction  volumes  thereby  reducing 
the  per  imit  service  costs  that  must  be 
recovered  through  participant  service 
fees.  Moreover,  interclearing 
corporation  interfaces  involve  the 
maintenance  of  substantial  facilities, 
communications  networks,  and  account 
and  inventory  reconciliation 
mechanisms.  As  a  resuH  of  the  proposal, 
the  substantial  costs  incurred  by  both 
NSCC  and  SCCP  in  operating  an 
Inter&ce  will  be  eliminated. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
promulgated  thereunder  because  the 
rule  proposal  will  bcilitate  the 
industry's  conversion  to  same-day  fimds 
settlement  for  virtually  all  securities 
transactions  and  thei^y  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  such  transactions.  In 
addition,  the  proposal  will  provide 
qualified  sole  SCCP  participants  with 
access  to  NSCC's  facilities  and  will  be 
implemented  consistently  with  the 
safeguarding  of  securities  and  fimds  in 
NSCC's  custody  and  control. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  arrangements  will  have  an 
.  impact  on  or  impose  a  burden  on 
competition.  Securities  clearing 
agencies  registered  under  Section  17A 
of  the  Act  are  utilities  created  to  s^rve 
members  of  the  securities  industry  for 
the  purpose  of  providing  certain 
services  that  are  ancillary  to  the 
business^  in  which  industry  members 
compete  with  one  another.  Operating  a 
securities  clearing  agency  requires  a 
substantial  and  continuing  investment 
in  infrastructure,  including 
telecommunications  links  with  users, 
data  centers,  and  disaster  recovery 
facilities,  in  order  to  meet  the  increasing 
needs  of  participants  and  to  respond  to 
regulatory  requirements. 

After  consummation  of  the  proposed 
arrangements,  securities  industry 
members  will  continue  to  have  access  to 
high  quality,  low  cost  clearance  services 
provided  imder  the  mandate  of  the  Act 
The  overall  cost  to  the  industry  of 
having  such  services  available  should  be 
reduced  thereby  permitting  a  more 
efficient  and  productive  allocation  of 
industry  resources.  Furthermore, 
because  most  interface  costs  must  be 
mutualized,  thereby  requiring  some 
participants  to  subsidize  costs  incurred 
by  others,  PHLX's  withdrawal  from 
maintaining  clearing  services  should 
reduce  costs  to  NSOC  participants  and 
thereby  remove  impecUments  to 
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competition.  Finally,  PHLX's  ability  to 
focus  its  resources  on  the  operations  of 
its  exchange  should  help  enhance 
competition  among  securities  markets. 

(C)  Setf-Begulatory  Organization'$ 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  Fmm 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received.  However,  the 
proposed  arrangements  are  consistent 
with  recommendations  made  to  the 
boards  of  DTC  and  ttSCC  by  the  Vision 
2000  Committee  ("Committee"),  a 
committee  on  industry  representatives 
of  the  two  boards.  The  Committee's 
Report  dated  September  1994  states: 

The  iodustry  curranyy  owns  a  number  of 
utilities  tfast  provide  services  related  to  the 
comparison,  clearing,  settlement  and 
safekeeping  of  U.S.  (and  to  a  lesser  degree, 
intematioiMl]  securities.  These  utilities 
overlap  in  two  ways  *   *   *.  We  believe  that 
the  industry's  and.  as  important,  the 
investors',  overall  costs  can  be  reduced  and 
safety  and  soundness  can  be  enhanced  by 
eliminating  these  overlaps  where  there  is  no 
clear  advantage  to  having  specialization  or 
competing  development. 

IIL  Date  of  EfiactiveneM  of  the 
Propoaed  Rule  Change  and  Timing  Ibr 
Coinnuflaion  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Kegister  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reason  for  so  finding, 
or  (ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rtile  change 
should  be  disapproved. 

IV.  Solicitation  of  Cmunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  the  FUe  No.  SR-NSCC-97-08 
and  should  be  submitted  by  November 
6. 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  deiegatad 
authority." 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 

IFR  Doc.  97-27320  Filed  10-15-97;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Data  Collaction  Available  for  P}M\c 
Commanta  and  Racommandationa 

action:  Notice  and  request  for 
comments.  

nUMMfim"  In  accordance  with  the 
Paperworii  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new.  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  December  15.  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Curtis  B.  Rich,  Management  Analyst. 
Small  Business  Administration,  409  3rd 
Street.  SW..  Suite  5000.  Washington.  DC 
20416.  Phone  Number:  202-205-6629. 

SUPPLaefTARY  MRMMATKM: 

Title:  "Use  of  Proceeds.  504  Program". 

Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

Form  No:  1429. 

Description  of  Respondents:  Certified 
Development  Companies. 

Annual  Responses:  2,000. 

Annual  Burden:  1.000. 

Title:  "Application  for  Loan  Pool". 

Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

Form  No:  1454. 

Description  of  Respondents:  SB  A 
Loan  Poll  Assemblers. 

Aimual  Responses:  450. 

Annual  Burden:  1,350. 

Comments:  Send  all  comments 
regarding  these  information  collections 
to  Keith  Lucas,  Program  Assistant. 
Office  of  Financial  Assistance,  Small 
Business  Administration.  409  3rd  Street. 
SW..  Suite  8300.  Washington.  DC  20416. 
Phone  No:  202-205-6570.  Send 


comments  regarding  whether  these 
information  collections  are  necessary  fof 
the  proper  performance  of  the  function 
of  the  agency,  accuracy  of  burden 
estimate,  in  additiod  to  ways  to 
niin'"ii»;«'  these  estimates,  and  ways  to 
enhance  the  quality. 

rif7e:  "Client's  Report  of  70)  Task 
Order  Assistance  Received". 

Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 
Form  No:  1540. 

Description  of  Respondents:  Client's 
that  require  the  completion  of  the  70) 
Task  order. 

•   Annua/ flesponses;  1,000. 
Annija7  Burden:  100. 
Title:  "8  (A)  Capability  Statement". 
Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 
Form  No:  1815. 

Description  of  Respondents:  8  (A) 
Program  Participants. 
Annuo/  Responses:  8,000. 
Annual  Burden:  4,000. 
Comments:  Send  all  comments 
regarding  these  information  collection 
to  Barbara  Boone,  Program  Assistant. 
Minority  Enterprise  Development.  Small 
Business  Administration,  409  3rd  Street. 
SW.  Suite  8000.  Washington.  DC  20416. 
Phone  202-205-6412.  Send  commenU 
regartiing  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  accuracy  of  burden  estimate,  in 
addition  to  ways  to  minimize  these 
estimates,  and  ways  to  enhance  the 
quality. 

JacqndiiM  WUt>,       ^ 
Chief,  Administrative  Information  Branch. 
(FR  Doc.  97-27325  Filed  10-15-97;  8:45  am] 
■tuNQ  cooc  aoss-fri-r 
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SMALL  BUSINESS  ADMINISTRATION 
[Ucenaa  No.  O«O4-OZ701 

CF  Invaatmant  Company;  NoOca  of 
laauanca  of  a  Small  Buainaaa 
Invaatmant  Company  Ucanaa 

On  March  15. 1995.  an  application 
was  filed  by  CF  Investment  Company,  at 
102  South  Main  Street.  Greenville. 
South  Carolina  29601 ,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1996))  for  a  license  to  operators  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  04/04-0270  on 
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September  17, 1997.  to  CF  Investment 
Company  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  October  6. 1097. 
Don  A.  Ghristansen, 
Associate  Admiidstratorfor  btvastment. 
[FR  Doc.  97-27383  Filed  10-15-97;  8:45  am) 
MUMO  coot  iOn-01-P 

SMALL  BUSINESS  ADMINISTRATION 

r*— *T-rttTm  Trf  Frnnnmir  Inliinf  nia—Hr 
«96«q 

State  of  North  Carolina 

Buncombe  and  Haywood  Coimties 
and  the  contiguous  Cotmties  of 
Henderson,  Jackson,  Madison. 
McDowell,  Rutherford,  Swain. 
Transylvania,  and  Yancey  in  the  State  of 
North  Carolina  constitute  an  economic 
injury  disaster  loan  area  as  a  result  of  a 
rockslide  that  occurred  on  July  1, 1997 
closing  Interstate  40  to  all  east  and  west 
traffic.  Eligible  small  businesses  and 
small  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  for  this  disaster  until  the 
close  of  business  on  May  29, 1998  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  SmaU 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  PIdt:e,  Suite 
300.  Atlanta,  GA  30308. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
Cfxjperatives  is  4  percent 

The  Tennessee  coimties  contiguous  to 
Haywood  County  have  been  previously 
declared  for  the  same  occurrence. 

(Federal  Domestic  Assistance  Program  No. 
59002) 

Date:  August  20. 1997 
lohn  T.  ^potila, 

Acting  Administrator. 

(FR  Doc.  97-27455  Filed  10-15-97;  8:45  am] 

nujNQ  CODE  aa2S-oi-# 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

P>OGl(etlto.901-1iq 

Initiation  of  Section  302  Inveatlgation 
and  Raquaat  for  PutHIc  Comment: 
Canadian  Export  Subaidiea  and  Market 
Accaaa  for  Dairy  Producta 

AQBICY:  Ofice  of  the  United  States 
Trade  Representative. 


ACTION:  Notice  of  initiation  of 
investigation;  request  for  written 
comment 


SUMMARY:<!«tie  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigatipn  under  section  302(a)  of  the 
Trade  Act  of  1974.  as  amended  (the 
Trade  Act),  with  respect  to  certain  acts, 
policies  and  practices  of  the 
Government  of  Canada  with  respect  to 
export  subsidies  on  dairy  products,  and 
with  respect  to  the  operation  of 
Canada's  tariff  rate  quota  (TRQ)  for  fluid 
milk.  USTR  invites  written  comments 
from  the  public  on  the  matters  being 
investigated  and  the  determinations  to 
be  made  under  section  304  of  the  Trade 
Act 

DATES:  This  investigation  was  initiated 
on  October  8. 1997.  Written  comments 
from  the  public  are  due  on  or  before 
noon  on  Tuesday,  November  11. 1997. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
NW..  Washington.  DC  20508. 
FOR  FURTHER  MFORMATION  CONTACT: 
Suzanne  Early.  Senior  Advisor.  Office  of 
Agricultural  Affairs.  (202)  395-6127. 
Elizabeth  Hyman,  Office  of  the  General 
Counsel,  (202)  395-3150,  or  Daniel 
Brinza,  Senior  Advisor' and  Special 
Coimsel  for  Natural  Resources,  (202) 
395-7305. 

SUPPLBMENTARY  MFORMATION:  On 
September  5,  1997,  the  National  Milk 
Producers  Federation,  the  U.S.  Dairy 
Export  Council,  and  the  International 
Dairy  Foods  Association  filed  a  petition 
to  section  302(a)  of  the  Trade  Act  (19 
U.S.C.  2412(a))  alleging  that  certain 
export  subsidies  of  the  Government  of 
Canada  and  Canada's  feilure  to 
implement  a  TRQ  for  fluid  milk 
constitute  acts,  policies  and  practices 
that  violate,  or  are  inconsistent  with  and 
otherwise  deny  benefits  to  the  United 
States  tmder  the  Uruguay  Rotind 
Agreement  on  Agricultiue  and  the 
General  Agreement  on  Tariffe  and  Trade 
1994  ( "GATT  1994"). 

In  particular,  the  petition  alleges  that 
the  Government  of  Canada  maintains  a 
two-tier  pricing  scheme  tmder  which  it 
maintains  high  domestic  prices  and 
exports  manufactured  dairy  products  to 
world  markets  at  lower,  subsidized 
prices.  Under  this  system,  the  milk 
producer  receives  a  pooled  price 
controlled  by  government  agencies. 
Milk  is  sold  to  processors  at  a  high  price 
for  domestic  constimption  and,  with  a 
government  permit,  as  Class  5  industrial 
milk  at  the  world  price  when  used  as  an 
input  in  the  production  of  milk 
products  for  export  Subsidized  dairy 
prtMiuct  exports  by  Canada  thus 
systematically  exceed  the  ceiling  on 


subsidized  exports  of  such  products 
which  Canada  agreed  to  in  the  Uruguay 
Rotmd.  The  petition  alleges  that 
subsidized  Cianadian  exports  art 
imdercutting  U.S.  prices  to  major  U.S. 
export  markets,  and  have  led  at  least 
one  exporting  dairy  processor  to  move 
its  manufecturing  operations  to  Canada 
in  order  to  benefit  from  Can^t^im  dairy 
export  subsidies. 

The  petition  also  alleges  that  the 
Government  of  Canada  agreed  in  the 
Uruguay  Roimd  to  provide  a  TRQ  of 
64.500  metric  tons  (product  weight 
basis)  for  commercial  shipments  of  fluid 
milk.  Canada  nevertheless  doe*  not 
open  the  quota  on  the  first  day  of  the 
quota  year  nor  does  it  announce  the 
dosure  of  the  quota  when  it  is  filled. 
Instead.  Canada  excludes  commercial 
milk  imports  on  the  basis  of  the  claim 
that  tourists  and  returning  Canadian . 
citizens  carry  pints,  quarts  and  half 
gallon  containers  of  fluid  milk  in  such 
quantity  as  to  fill  the  TRQ.  The  petition 
allies  that  if  Canada  implemented  its 
TRQ  for  fluid  milk,  U.S.  dairy  exports 
to  Canada  would  increase  by  at  leaat 
twenty  million  dollars  annually. 

Inveetigation  and  CoBsultatioaa 

On  October  11, 1997,  the  USTR 
determined  that  an  investigation  should 
be  initiated  to  determine  whether 
certain  acts,  policies  cx^  practices  of  the 
Government  of  Canada  regarding  export 
subsidies  and  the  foilure  to  open  the 
tariff-rate  quota  for  fluid  milk  are 
actionable  tmder  section  301. 

As  required  in  section  3903(a)  of  the 
Trade  Act,  the  USTR  has  requested 
constiltations  with  the  Government  of 
Canada  regarding  the  issues  under 
investigation.  The  request  was  made 
punuant  to  Article  4  of  the 
Understanding  on  Rules  and  Procedures 
Governing  the  SetUement  of  Disputes 
(DSU).  Article  XXD  of  the  GATT  1094. 
Article  19  of  the  Agreement  on 
Agriculture  to  the  extent  it  incorporates 
Article  XXn  of  Uie  GATT  1994.  and 
Article  30  of  the  Agreement  on 
Subsidies  and  Coimtervailing  Measures 
to  the  extent  it  incorporates  Article  XXII 
of  the  GATT  1994.  If  the  consultations 
do  not  result  in  a  satisfactory  resolution 
of  the  matter,  the  USTR  will  request  the 
establishment  of  a  panel  pursuant  to 
Article  6  of  the  DSU.  USTR  will  seek 
information  and  advice  from  the 
petitioner  and  appropriate 
representatives  provided  for  tmder 
section  135  of  the  Trade  Act  in 
preparing  the  U.S.  presentations  for 
such  consultations. 

Under  section  304  of  the  Trade  Act. 
the  USTR  must  determine  within  18 
months  after  the  date  on  which  this 
investigation  was  initiated,  or  within  30 
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days  after  the  conclusion  of  WTO 
dispute  settlement  procedures, 
whichever  is  earlier,  whether  any  act, 
policy,  or  practice  or  denial  of  trade 
agreement  rights  described  in  section 
301  of  the  Trade  Act  exists  and.  if  that 
detenniiution  is  affirmative,  the  USTR 
must  determine  what  action,  if  any,  to 
take  under  section  301  of  the  Trade  Act 

Fnblic  Comment:  Ratfuiremeiit  for 
Stihmiasions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  acta,  pallcies  and  practices  of 
Canada  which  are  the  subject  of  this 
investigation,  the  amount  of  burden  or 
restriction  on  U.S.  commerce  caused  by 
these  acts,  policies  and  practices,  and 
the  determinations  required  under 
section  304  of  the  Trade  Act.  Comments 
must  be  filed  in  accordance  with  the 
reqiiirements  set  forth  in  15  CFR 
2006.8(b)  [55  FR  20593]  and  must  be 
filed  on  or  before  noon  on  Tuesday, 
November  11. 1996.  Comments  must  be 
in  English  and  provided  in  t%irenty 
copies  to:  Sybia  Harrison,  Staff  Assistant 
to  the  Section  301  Committee,  Room  22, 
Office  of  the  U.S.  Trade  Representative. 
600  17th  Street.  NW.,  Washington,  DC 
20506. 

Comments  will  be  placed  in  a  file 
CDocket  301-113]  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection.  Copies  of  the  public  version 
of  the  petition  and  other  relevant 
documented  are  available  for  public 
inspection  in  the  USTR  Reading  Room. 
An  appointment  to  review  the  docket 
P}ocket  No.  301-107)  may  be  made  by 
calling  Brenda  Webb  (202)  395-6186. 
The  USTR  Reading  Room  is  open  the 
public  from  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday, 
and  is  located  in  Room  101. 
Irrfa^  A.  WilUamaoii. 
Chairman,  Section  301  Committee. 
(FR  Doc  97-27306  Filed  10-15-97;  8:45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-114] 

InfUallon  of  Saction  302  InvMtigation 
and  R«qu«st  for  Public  Comment:  EU 
Circumvention  of  Export  Subsidy 
Commltmsnts  on  Dsiry  Products 

AOBICV:  Office  of  the  United  States 
Trade  Re(»esentative. 
ACnON:  Notice  of  initiation  of 
investigation;  request  for  written 
comments. 


r:  The  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigation  under  section  302(b)(1)  of 
the  Trade  Act  of  1974,  as  amended  (the 
Trade  Act),  mth  respect  to  certain  acts, 
policiea  and  practices  of  the  European 
Union  (EU)  concerning  export  subsidies 
on  processed  cheese.  The  EU  is  bound 
by  commitments  it  made  in  the  Uruguay 
RAund  limiting  the  amount  of  cheese 
that  may  be  exported  with  export 
subsidies.  The  EU  is  circumventing 
these  commitments  by  exporting 
processed  cheese  under  subsidy  and 
counting  these  exports  against  oth» 
export  subsidy  commitments  relating  to 
powdered  milk  and  butterfat.  The  USTR 
is  investigating  whether  these  acts, 
policies  and  practices  are  inconsistent 
with  certain  provisions  of  the 
Agreement  on  Subsidies  and 
Countervailing  Measures  and  the 
Agreement  on  Agriculture.  USTR  invites 
written  comments  firom  the  public  on 
the  matfbrs  being  investigated. 
DATES:  This  investigation  was  initiated 
on  October  8. 1997.  Written  comments 
from  the  public  are  due  on  or  before 
noon  on  Tuesday,  November  11, 1997. 
AOORESSES:  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
NW,  Washington,  DC  20508. 
FOR  FURTHER  mFORMATION  CONTACT: 
Suzanne  Early,  Senior  Advisor,  Office  of 
Agricultural  ACEairs.  (202)  395-6127. 
Elizabeth  Hyman,  Office  of  the  General 
Counsel,  (202)  395-3150,  or  Daniel 
Brinza.  Senior  Advisor  and  Special 
Counsel  for  Natural  Resources,  (202) 
395-7305. 

SUPPI.BIIENTARY  INFORMATKM:  Section 
302(b)(1)  of  the  Trade  Act,  19  U.S.C. 
2412(b)(1),  authorizes  the  USTR  to 
initiate  an  investigation  under  chapter  1 
of  Title  in  of  the  Trade  Act  (commonly 
referred  to  as  "section  301")  with 
respect  to  any  matter  in  order  to 
determine  whether  the  matter  is 
actionable  under  section  301 .  Matters 
actionable  under  section  301  include, 
inter  alia,  the  denial  of  rights  of  the 
United  States  under  a  trade  agreement, 
or  acts,  policies,  and  practices  of  a 


foreign  country  that  violate  or  are 
inconsistent  with  the  provisions  of.  or 
otherwise  deny  benefits  to  the  United 
States  under,  any  trade  agreement 

Investigation  and  Consultations 

On  October  8,  1997,  having  consulted 
with  the  appropriate  private  sector 
advisory  committees,  the  USTR 
determined  that  an  investigation  should 
be  initiated  to  assess  whether  certain 
acts,  policies  and  practices  of  the  EU 
regarding  export  subsidies  on  processed 
cheese  are  actionable  under  section 
301(a). 

The  EU  is  bound  by  a  schedule  of 
commitments  it  made  in  the  Uruguay 
Round  limiting  the  amoimt  of  cheese 
that  may  be  exported  with  export 
subsidies,  as  well  as  separate 
commitments  limiting  subsidized 
exports  of  various  other  agricidtural 
products.  The  EU  appears  to  be 
circumventing  its  commitments  on 
processed  cheese  by  exporting 
processed  cheese  under  subsidy  and 
counting  these  exports  against  other 
export  subsidy  commitments  relating  to 
components  of  processed  cheese  such  as^ 
powdered  milk,  butterfat  and  natiiral 
cheese.  Beginning  in  February,  1997, 
new  rules  implemented  by  the  EU 
(including  Commission  Regulations 
300/97.  417/97  and  418/97]  recast  the 
EU's  "inward  processing"  regime  to 
count  the  export  subsidies  on  processed 
cheese  as  subsidies  on  the  components 
of  the  cheese,  instead.  These  acts, 
policies  and  practices  appear  to  be 
inconsistent  with  certain  provisions  of 
the  Agreement  on  Subsidies  and 
Countervailing  Measures  and  the 
Agreement  on  Agriculture. 

As  required  in  section  303(a)  of  the 
Trade  Act,  the  USTR  has  requested 
consultations  with  the  EU  regarding  the 
issues  under  investigation.  The  request 
was  made  pursuant  to  Article  4  of  the 
Understanding  on  Rules  and  Procedures 
Governing  the  Settiement  of  Disputes 
(DSU).  Article  XXH  of  the  GAIT  1994, 
Article  19  of  the  Agreement  on 
Agriculture  to  the  extent  it  incor|X)rates 
Article  XXn  of  the  GATT  1994,  and 
Article  30  of  the  Agreement  on 
Subsidies  and  Countervailing  Measures 
to  the  extent  it  incorporates  Article  XXII 
of  the  GATT  1994.  If  the  consultations 
do  not  result  in  a  satisfactory  resolution 
of  the  matter,  the  USTR  will  request  the 
establishment  of  a  panel  pursuant  to 
Article  6  of  the  DSU.  USTR  will  seek 
information  and  advice  from  the 
petitioner  and  appropriate 
representatives  provided  for  imder 
section  135  of  the  Trade  Act  in 
preparing  the  U.S.  presentations  for 
such  consultations. 
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Under  section  304  of  the  Trade  Act, 
the  USTR  must  determine  within  18 
months  after  the  date  on  which  this 
investigation  was  initiated,  or  within  30 
days  after  the  conclusion  of  World 
Trade  Organization  dispute  settiement 
procedures,  whichever  is  earlier, 
whether  any  act,  policy,  or  practice  or 
denial  of  trade  agreement  rights 
described  in  section  301  of  tiie  Trade 
Act  exists  and,  if  that  determination  is 
affirmative,  the  USTR  must  determine 
what  action,  if  any,  to  take  under 
section  301  of  the  Trade  Act. 

Public  Conunent'  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  EU  acts,  policies  and  practices 
which  are  the  subject  of  this 
investigation,  the  amount  of  burden  or 
restriction  on  U.S.  commerce  caused  by 
these  acts,  policies  and  practices,  and 
the  determinations  required  under 
section  304  of  the  Trade  Act.  Comments 
must  be  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
■.  2006.8(b)  (55  FR  20593)  and  must  be 
filed  on  or  before  noon  on  Wednesday, 
November  6, 1996.  Comments  must  be 
in  English  and  provided  in  twenty 
copies  to:  Sybia  Harrison-.  Staff  Assistant 
to  the  Section  301  Committee,  Room 
223.  Office  of  tiie  U.S.  Trade 
Representative,  600  17th  Street,  NW, 
Washington,  DC  20508. 

Conmients  will  be  placed  in  a  file 
(Docket  301-114)  open  to  public 
inspection  pursucmt  to  15  CFR  2006.13, 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection.  An  appointment  to  review 
the  docket  (Docket  No.  301-112)  may  be 
made  by  calling  Brenda  Webb  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  1:00  p.m.  to  4:00  p.m., 
Monday  throii^  Friday,  and  is  located 
in  Room  101. 
Irring  A.  Williamaon, 
Chairman,  Section  301  Committee. 
(FR  Doc.  97-27305  Filed  10-15-97;  8:45  am) 
■NJJNG  CODE  si«e-ai-M 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-112] 

Initiation  of  Section  302  Investigation 
and  Request  for  Public  Comment: 
Japan  Market  Access  Barriers  to 
Agrtculturai  Producte 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  initiation  of 
investigation;  request  for  written 
comments. 

summary:  The  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigation  under  section  302(b)(1)  of 
the  Trade  Act  of  1974,  (the  Trade  Act), 
with  respect  to  cwtain  acts,  policies  and 
practices  of  the  Govenunent  of  Japan 
concerning  Japan's  prohibition  on 
imports  of  certain  agricultural  products. 
Specifically,  for  each  agricultural 
product  for  which  )apan  requires 
quarantine  treatment,  Japan  prohibits 
the  importation  of  each  variety  of  that 
product  luitil  the  quarantine  treatment 
has  been  tested  for  that  variety,  even 
though  the  treatment  has  proven 
effective  with  respect  to  other  varieties 
of  the  same  product  This  redundant 
testing  requirement  has  no  apparent 
scientific  basis  but  serves  as  a 
significant  barrier  to  market  access.  The 
United  States  alleges  that  these  acts, 
policies  and  practices  are  inconsistent 
with  certain  provisions  of  the 
Agreement  on  the  Application  of 
Sanitary  and  Phytosanitary  measures, 
the  General  Agreement  on  Tariffs  and 
Trade  1994  ("GATT  1994").  and  the 
Agreement  on  Agriculture.  USTR  invites 
written  comments  from  the  public  on 
the  matters  being  investigated. 
DATES:  This  investigation  was  initiated 
on  October  7. 1997.  Written  comments 
from  the  public  are  due  on  or  before 
noon  on  Tuesday,  November  11, 1997. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW,  Washington,  DC  20508. 
FOR  FURTHER  INFORMATKMH  CONTACT: 
Audrae  Erickson,  Office  of  Agricultural 
Affairs  (202)  395-6127,  Elizabeth 
Hyman,  Office  of  the  General  Counsel, 
(202)  395-3150,  or  Daniel  Brinza,  Senior 
Advisor  and  Special  Counsel  for  Natural 
Resources,  (202)  395-7305. 
SUPPlfMBITAflY  MFOraHATION:  Section 
302(b)(1)  of  tiie  Trade  Act,  19  U.S.C. 
2412(b)(1),  authorizes  the  USTR  to 
initiate  an  investigation  under  chapter  1 
of  Titie  in  of  the  Trade  Act  (commonly 
referred  to  as  "section  301")  with 
respect  to  any  matter  in  order  to 
determine  whether  the  matter  is 
actionable  under  section  301.  Matters 


actionable  under  section  301  include, 
inter  alia,  the  denial  of  rights  of  the 
United  States  under  a  trade  agreement, 
or  acts,  policies,  and  practices  of  a 
foreign  country  that  violate  or  are 
inconsistent  with  the  provisions  of,  or 
otherwise  deny  benefits  to  the  United 
States  under,  any  trade  agreement 

Investigation  and  Consultations 

On  October  7, 1907,  having  consulted 
with  the  appropriate  private  sector 
advisory  committees,  the  USTR 
determined  that  an  investigation  should 
be  initiated  to  assess  whether  certain 
acts,  policies  and  practices  of  Japan 
regarding  a  prohibition  oa  imparts  of 
certain  agricultural  products  are 
actionable  under  section  301  (a)  and  has 
requested  the  consultations  required 
under  section  303(a)  of  the  Trade  Act 
For  each  agricultural  product  for  which 
Japan  requires  quarantine  treatment, 
Japan  prohibits  the  importation  of  each 
variety  of  that  product  until  the 
quarantine  treatment  has  been  tested  for 
that  variety,  even  though  the  treatment 
has  proven  effective  with  respect  to 
other  varieties  of  the  same  product  The 
relevant  provisions  of  Japanese  laws 
include  the  Plant  Protection  Law  (Law 
No.  151)  enacted  May  4, 1950,  as 
amended,  and  the  Plant  Protection  Law 
Enforcement  Regulation  (Ministry  of 
Agricultiue,  Forestry  and  Fisheries 
Ordnance  No.  73)  of  June  30, 1950,  as 
amended. 

For  example,  after  years  of  effort  by 
the  United  States,  in  January  1995  Japan 
agreed  to  permit  imports  of  U.S.  Red 
Delicious  and  Golden  Delicious  apples 
based  on  Japan's  determination  that 
treatment  of  fruit  from  inspected 
orchards  both  with  methyl  bromide 
fumigation  and  a  cold  storage  treatment 
would  be  effective  against  codlii^  moth, 
a  plant  pest.  However,  Japan  has  refused 
to  allow  other  varieties  of  apples,  such    _ 
as  Gala,  Fuji,  Braebum,  Jonagold  and 
Granny  Smith,  to  be  imported  into  Japan 
unless  lengthy  and  expensive  tests  are 
performed  on  each  variety  to  prove  the 
efficacy  of  the  same  methyl  bromide/ 
cold  storage  treatment  at  killing  codling 
moths.  There  is  no  scientific  basis  for 
distinguishing  between  different 
varieties  of  fr^t  in  this  respect  This 
practice  of  Japan  affects  not  just  apple 
imports,  but  imports  of  other  fruit  as 
well. 

The  USTR  believes  that  these 
measiues  are  inconsistent  with  the 
obligations  of  Japan  under  several 
provisions  of  the  WTO  Agreements, 
including  Articles  2,  3,  4.  5.  7  and  8  of 
the  Agreement  on  the  Application  of 
Sanitary  and  Phytosanitary  Measures; 
Article  XI  of  the  General  Agreement  on 
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Tari£b  and  Trade  1994;  and  Article  4  of 
the  A^oement  on  Ajoiculture. 

On  April  7.  1997.  Uie  Government  of 
the  United  States  requested 
consultations  with  Japan  regarding  these 
measures  pursiiant  to  Article  4  of  the 
Understanding  on  Rules  and  Procedures 
Governing  the  Settlement  of  Disputes 
("DSU"),  Article  11  of  the  Agreement  on 
the  Application  of  Sanitary  and 
Phytosanitary  Measures,  Article  XXm  of 
the  General  Agreement  on  TsriSb  and 
Trade  1994,  and  Article  19  of  the 
Agreement  on  Agriculture. 

Under  section  304  of  the  Trade  Act. 
the  USTR  must  determine  within  IB     . 
months  after  the  date  on  which  this 
investigation  was  initiated,  or  within  30 
days  after  the  conclusion  of  World 
Trade  Organization  dispute  settlement 
procedures,  whichever  is  earlier, 
whether  any  act.  policy,  or  practice  or 
denial  of  trade  agreement  rights 
described  in  section  301  of  the  Trade 
Act  exists  and,  if  that  determination  is 
afOrmative,  the  USTR  must  determine 
what  action,  if  any,  to  take  under 
section  301  of  the  Trade  Act. 

PnUic  Comment  Saqnirements  for 


Interested  persons  are  invited  to 
submit  written  conunents  concerning 
the  acts,  policies  and  practices  of  Japan 
which  are  the  subject  of  this 
investigation,  the  amount  of  burden  or 
restriction  on  U.S.  commerce  caused  by 
these  acts,  policies  and  practices,  and 
the  determinations  required  imder 
section  304.of  the  Trade  Act.  Comments 
must  be  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
2006.8(bJ  (55  FR  20593J  and  must  be 
filed  on  or  before  noon  on  Tuesday, 
November  11, 1996.  Comments  must  be 
in  Kngti«h  and  provided  in  twenty 
copies  to:  Sybia  Harrison,  Staff  Assistant 
to  the  Section  301  Committee,  Room 
223.  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street.  NW. 
Washington,  DC  20508. 

Comments  will  be  placed  in  a  file 
(Docket  301-112)  open  to  public 
inspection  pursuant  te>  15  CFR  2006.13, 
except  confidential  business 
information  exempt  &om  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2006.15  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  color  ink  at  the  top  of 
each  page  on  each  of  20  copies,  and 
must  be  accompanied  by  a 
noiIcQnfidential  summary  of  the 
confidential  information.  The 
nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspection.  An  appointment  to  review 


the  docket  (Docket  No.  301-112)  may  be 
made  by  calling  Brenda  Webb  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  1:00  p.m.  to  4:00  p.m., 
Monday  throu^  Friday,  and  is  located 
in  Room  101. 
Inring  A.  WlHiamMn, 
Chaimuui.  Section  301  Conunittee. 
(FR  Doc.  97-27304  Filed  10-lS-«7;  8:45  ami 
■■ijNa  cooe  3iM-et-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Dodtel  Na  WT0n>-A9\ 

WTO  Disput*  S«tttoment  ProcMding 
R«garding  Korean  Taxes  on  Alcoholic 


AQBICY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

summary:  Pursuant  to  section  127(bHl) 
of  the  Uruguay  Round  Agreements  Act 
(URAA)  (19  U.S.C.  3537(b)(1)),  \he 
Office  of  the  United  States  Trade 
Representative  (USTR)  is  providing' 
notice  that  the  United  States  has 
requested  establishment  of  a  dispute 
settlement  panel  under  the  Agreement 
Establishing  the  Wdrld  Trade 
Organization  (WTOJ,  to  examine  excise 
taxes  imposed  by  Korea  on  distilled 
spirits.  In  this  dispute  the  United  States 
alleges  that  Korea's  excise  taxes  are 
inconsistent  with  Article  111:2  of  the 
General  Agreement  on  Tariffs  and  Trade 
1994  (GATT  1994).  USTR  also  invites 
written  comments  from  the  public 
concerning  the  issues  raised  in  the 
dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settiement  proceedings, 
comments  should  be  submitted  on  or 
before  November  1,  1997  to  be  assiired 
of  timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 

ADDRESSES:  Comments  may  be 
submitted  to  Ileana  Falticeni,  Office  of 
Monitoring  and  Enforcement,  Room 
501,  Attn:  Korea  Spirits  Dispute,  Office 
of  the  U.S.  Trade  Representative,  600 
17th  Street.  NW..  Washington.  DC 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rick  Ruzicka,  Office  of  Asia  ft  the 
Pacific.  (202)  395-4755;  Francis  James, 
Offide  of  Monitoring  and  Enforcement, 
(202)  395-3582;  or  Rachel  Shub, 
Associate  General  Counsel,  (202)  395- 
7305. 

SUPf>tEMENTARY  »ffORMATI0N:  On 
September  10, 1997,  the  Uiuted  States 


requested  the  establishment  of  a  WTO 
dispute  settiement  panel  to  examine 
whether  taxes  on  distilled  spirits 
imposed  by  Korea  are  inconsistent  with 
Korea's  obligations  under  the  GATT 
1994.  The  WTO  Dispute  Settiement 
Body  is  likely  to  establish  the  panel  no 
later  than  October  16, 1997.  Under 
normal  circumstances,  the  panel,  which 
will  hold  its  meetings  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  detailing  its  findings  and 
recommendations  within  nine  months 
after  it  is  established. 

Ma|or  Issues  Raised  by  the  United 
States  and  Legal  Basis  of  CompUint 

Korea  assesses  excise  taxes  at 
difiiarent  rates  on  different  types  of 
distilled  spirits.  Under  its  general  liquor 
tax  law,  Korea  imposes  a  lower  tax  on 
soju.  a  traditional  Korean  distilled 
spirit,  than  the  high  taxes  it  applies  to 
other  distilled  spirits  such  as  whiskey, 
brandy,  vodka,  rum,  gin  and  "ad- 
mixtures." This  tax  differential  is  made 
even  more  dramatic  by  the  application 
of  an  Education  Tax,  which  is  higher 
when  the  liquor  tax  rates  are  higher. 
Soju  is  very  similar  to  the  distilled  ^ 

products  produced  by  the  United  States 
and  also  is  in  direct  competition  in  the 
market  with  them.  The  result  of  this  tax 
rate  differential  is  a  tax  burden  on  some 
U.S.  distilled  spirits  that  is  over  four 
times  greater  than  the  burden  on  soju 
(assuming  the  actual  prices  where  the  ^ 
same).  The  United  States  claims  that 
these  taxes  contravene  the  obligations  of 
Korea  under  Article  111:2  of  the  GATT 
1994. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  ctistomarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
die  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitier — 
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(1)  Must  so  designate  that  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encoun^ed  to  provide  a  non- 
confidential summary  pf  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)).  USTR  will 
maintain  a  file  on  this  dispute 
settiement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20508.  The  public 
file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding;  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settiement 
panel  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/I>- 
19,  "Korea  Spirits  Dispute")  may  be 
made  by  calling  Brenda  Webb,  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  fitim  9:30  a.m.  to  12 
noon  and  1  p.m.  (o  4  p.m.,  Monday 
through  Friday. 
A.  Jane  Bradley. 

Assistant  U.S.  Trade  Representative  for 
Monitoring  and  Enforcement. 
(FR  Doc.  97-27481  Filed  10-15-97;  8:45  am] 
eaiMO  CODE  sisfr.et.4i 


OFFICE  OF  THE  UNITEO  STATES 
TRADE  REPRESENTATIVE 

pocket  No.  WrOff>-«1] 

WTO  Diaputa  SaMamant  Procaading 
Ragarding  Indian  Import  Raatrictlona 
on  Agricultural,  TaxtHa  and  Induatrfai 
Products 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  Pursuant  to  section  127(b)(1) 
of  the  Uruguay  Agreements  Act  (URAA) 
(19  U.S.C.  3527(b)(1)),  the  Office  of  ti»e 
United  States  Trade  Representative 
(USTR)  is  providing  notice  that  the 
United  States  has  requested 
establishment  of  a  dispute  settiement 
panel  under  the  Agreement  Establishing 
the  Worid  Trade  C^anization  (WTO),  to 
examine  quantitative  restrictions 
maintained  by  India  on  over  2700 
agricultural,  textile  and  industrial 
product  tariff  lines.  In  this  dispute  the 
United  States  alleges  that  India's 


quantitative  restrictions  are  inconsistent 
witii  Articles  XI,  Xm  and  XVim  of  die 
General  Agreement  on  Tariffs  and  Trade 
1994  (GATT  1994),  and  Article  4.2  of 
the  WTO  Agreement  on  Agriculture, 
and  Article  3  of  the  WTO  Agreement  on 
Imports  Licensing  Procedures.  USTR 
also  invites  written  comments  frt>m  the 
public  concerning  the  issues  raised  in 
the  dispute. 

DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settiement  proceedings, 
comments  should  be  submitted  on  or 
before  November  10, 1997  to  be  assured 
if  timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 

ADDRESSES:  Conmients  may  be 
submitted  to  Ueana  Falticeni,  Office  of 
Monitoring  and  Enforcement,  Room 
501.  Attn:  India  Import  Restrictions 
Dispute,  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  NW., 
Washington,  DC  20S08. 
FOR  FURTHER  MFORMATION  CONTACT: 
Rick  Ruzicka,  Office  of  Asian  &  the 
Pacific  (202)  395-4755,  Elena  Bryan, 
Office  of  WTO  and  MxUtilateral  Affairs, 
(202)  395-5079.  Amelia  Forges.  Senior 
Counsel  for  Dispute  Settiement,  (202) 
395-7305.  or  Gregory  Gerdes,  Office  of 
Monitoring  and  Enforcement.  (202)  395- 
3582). 

SUPPLEMENTARY  INFORMATION:  On 
October  3, 1997.  the  United  States 
requested  the  establishment  of  a  WTO 
dispute  settiement  panel  to  examine 
whether  quantitative  restrictions 
maintained  by  India  are  inconsistent 
with  India's  obligation  imder  the  GATT 
1994,  the  Agreement  on  Agricultuie  and 
the  Agreement  on  Import  Licensing 
Procedures.  The  WTO  Dispute 
Settiement  Body  is  likely  to  establish 
the  panel  no  later  than  November  18. 
1997.  Under  normal  circiunstances,  the 
panel,  which  will  hold  its  meetings  in 
Geneva.  Switzeriand,  would  be 
expected  to  issue  a  report  detailing 
findings  and  recommendations  within 
nine  months  after  it  is  established. 

Mi^or  Issues  Raised  by  the  United 
States  and  L^aJ  Basis  of  Complaint 

Since  the  1940s,  India  has  maintained 
quantitative  restrictions  on  imports  of 
many  agricultuiral,  textile  and  industrial 
products.  These  restrictions  were 
formerly  maintained  tuider  provisions 
of  the  GATT  which  permit  import 
restrictions  to  protect  against  a  serious 
decline  in  a  GATT  member's  foreign 
exchange  reserves,  en*  in  the  case  of  a 
GATT  member  with  inadequate 
reserves,  to  achieve  a  reasonable  rate  of 
increase  in  tiiose  reserves.  However, 
India's  foreign  exchange  situation  no 


longer  justifies  import  restrictions;  this 
fact  has  been  recognized  by  the 
International  Monetary  Fund. 

There  are  currentiy  2,714  eight-digit 
Indian  tariff  line  items  (one  third  of 
India's  tariff  schedule)  subject  to  import 
restrictions  or  prohibitions  for  which  no 
claim  of  legal  justification  has  been 
made  other  than  the  GATT  balance-of- 
payments  provisions.  These  items  are 
also  subject  to  a  complex  and  non- 
transparent  import  licensing  system. 
The  United  States  believes  that  these 
measures  are  inconsistent  with  several 
provisions  of  the  WTO  agreements,  ft 
appears  that  India's  maintenance  of 
import  quotas  is  inconsistent  with 
Articles  XI:  1  and  XVm:ll  of  the  GATT 
1994.  and  is  not  justified  as  a  balance- 
of-payments  measure  under  Article 
XVIII  of  the  GATT  1994;  India's 
maintenance  of  import  quotas  is  also 
inconsistent  with  Article  4.2  of  the 
Agreement  on  Agriculture;  and  India's 
import  licensing  procedures  and 
practices  are  inconsistent  with  Article 
XIII:3(b)  of  die  GATT  1994  and  Article 
3  of  the  Agreement  on  Import  Licensing 
Procedures. 

PBhlic  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  'BUSINESS 
CONFIDENTL\L"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
conunent  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)).  U  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  that  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  wiU 
maintain  a  file  on  this  dispute 
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settlement  proceeding,  accessing  to  the 
public  in  the  USTR  Reading  Roofti: 
Room  101.  Office  of  the  United  States 
Trade  Representative.  600  17th  Street. 
NW..  Washington  DC  20508.  The  public 
file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding;  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 
the  report  of  the  dispute  settlement 
panel  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/D- 
21  ("India  Import  Restrictions  Dispute") 
may  be  made  by  calling  Brenda  Webb, 
(202)  395-6186.  The  USTR  Reading 
Room  is  open  to  the  public  from  9:30 
a.m.  to  12  noon  and  1  pjn.to  4  p.m.. 
Monday  through  Friday. 


Senior  Coaaml  for  Dispute  Settlement. 

(FR  Doc.  97-27482  Filed  10-15-97;  8:45  am] 

■UMO  COM  31S0-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvMion  Administration 

Indax  of  Administrator's  Decisions  and 
Ordsrs  in  CIvfl  Penalty  Actfona; 
Publication 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Notice  of  publication. 

summary:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  This 
publication  represents  the  quarter 
ending  on  September  30. 1997.  This 
pubication  ensures  that  the  agepcy  is  in 
compliance  with  statutory  indexing 
requirements. 

FOR  FURTMER  MF0RMAT10N  CONTACT: 
James  S.  Dillman.  Assistant  Chief 
Counsel  for  Litigation  (AGC-400), 
Federal  Aviation  Administration,  400 
7th  Street.  SW..  Suite  PL  200-A. 
Washington.  DC  20590:  telephone  (202) 
366-4118. 

SUPnaBfTARY  MFORMATION:  The 
Administrative  Procedure  Act  requires 


Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)92).  In  a 
notice  issued  on  July  11, 1990,  and 
published  in  the  Federal  Register  (55 
FR  29148:  July  15, 1990).  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  decisions  and  order  issued  by  the 
Administrator  imder  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
part  13,  Subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  orders  in 
civil  penalty  actions  organized  by  order 
nimiber  and  containing  identifying 
information  about  each  decision  or 
order.  The  FAA  also  maintains  a 
cimiulative  subject-matter  index  and 
digests  organized  by  order  number. 

The  in(wxes  are  published  on  a 
quarterly  basis  (i.e.,  January,  April.  July, 
and  October.)  This  publication 
represents  the  quarter  ending  on 
September  30.  1997. 

The  FAA  first  published  these 
indexes  and  digests  for  all  decisions  and 
orders  issued  by  the  Administrator 
through  September  30.  1990.  55  FR 
45984;  October  31, 1990.  The  FAA 
announced  in  that  notice  that  only  the 
sub)ect-matter  index  would  be 
published  cumulatively  and  that  the 
order  number  index  would  be  non- 
cumulative.  The  FAA  announced  in  a 
later  notice  that  the  order  number 
indexes  published  in  January  would 
reflect  all  of  the  civil  penalty  decisions 
for  the  previous  year.  58  FR  5044;  Jan. 
19. 1993. 

The  previous  quarterly  publications  of 
the  indexes  of  the  Administrator's 
decisions  and  orders  in  civil  penalty 
cases  have  appeared  in  the  Federal 
Register  as  follows: 


Dates  o(  quarter 


11/1/89-9/30«0  .... 
1(V1/90-12/31/90  .. 

1/1/91-3/31/91  

4/1/91-6/30/91  

7/1/91-9/3(V91  


Federal  Register 

pubticatlon 


55  FR  45084 

56  FR  44886 
56  FR  20250; 
56  FR  31984; 
56  FR  51 735 


;  10^1/90. 
;  2/6/91. 
;5C/91. 
•7/12/91. 
;  10/15/91. 


Dates  of  quarter 


10/1/91-12/31/91  . 

1/1/92-3/31/92  

4/1/92-6/30«2  

7/1/92-9/30^2  

10/1/92-12/31/92  . 

1/1/93-3/31/93  

4/1/93-6/30/93  

7/1/93-9/30^3  

10/1/93-12/31/93  . 

1/1/94-3/31/94  

4/1/94-6/30/94  

7/1/94-12/31/94  .. 
1/1/95-3/31/96  .... 
4/1/95-6/3095  .... 
7/1/95-9/3a«5  .... 
10/1/95-12/31/95 
1/1/96-3/31/98  .... 
4/1/96-6/30/96  .... 
7/1/96-9/30/96  .... 
10/1/96-12/31/96 
1/1/97-3/31/97  .... 
4/1/97-6/30/97  .... 


Federal  Register 
put>lication 


57  FR  2299;  1/21/92. 
57  FR  12359;  4/9/92. 
57  FR  32825;  7/23/92. 

57  FR  48255;  10/22/82. 

58  FR  5044;  1/19/93. 
58  FR  21199;  4/19/93. 
58  FR  42120;  8/6/93. 

58  FR  58218;  10/29/93. 

59  FR  5466;  2/4/94. 
59  FR  22196;  4/29/94. 

59  FR  39618;  8/3/94. 

60  FR  4454;  1/23/95. 
60  FR  19318;  4/17/95. 
60  FR  36854;  7/18/96. 

60  FR  53228;  10/12/95. 

61  FR  1972;  1/24/96. 
61  FR  16955;  4/18/96. 
61  FR  37526;  7/18/98. 

61  FR  54833;  10/22/96. 

62  FR  2434;  1/16/97. 
62  FR  24533;  5/2/97. 
62  FR  38339;  7/1 7/97. 


The  civil  penalty  decisions  and 
orders,  and  the  indexes  and  digests  are 
available  in  FAA  offices.  In  addition, 
the  Administrator's  civil  penalty 
decisions  have  been  published  by 
commercial  publishers  (Hawkins 
Publishing  Company  and  Clark 
Boardman  Callahan)  and  are  available 
on  computer  on-line  services  (Westlaw, 
LEXIS,  CompuServe  and  FedWorld). 
(The  addresses  of  FAA  offices  where  the 
civil  penalty  decisions  may  be  reviewed 
and  information  regarding  these 
conunercial  publications  and  computer 
databases  is  provided  at  the  end  of  this 
notice.) 

ova  PENALTY  ACTIC»JS-ORDERS 
ISSUED  BY  THE  ADMINISTRATOR 

ORDER  NUMBER  INDEX 

(This  index  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
July  1, 1997  to  September  30, 1997.) 
97-24 — Gordon  Air  Services 
7/1/97— CP96SO0160 
97-25 — Peter  A.  Martin  &  James  C 

Jaworski 
7/17/97— CP06WP0117,  CP96WP0025 
97-26 — ^Delta  Air  Lines,  Inc. 
8/13/97— CP97NM0001 
97-27 — Lock  Haven  Ainnotive  Co.,  Inc. 
8/20/97— CP96NE0059 
97-28 — Continental  Airlines,  Inc. 
9/26/97— CP94WP0168 


avil  Penalty  Actions— Order*  bailed  By  the  Administrator 

Subject  Matter  Index 
(Current  as  of  September  30,  1997) 


Adiiiinisti alive  Law  Judges— Powrer  and  Auttwriy: 

Conlinuarwe  d  hearing  

Credit>ility  findings 


91-1 1  Continental  Airlines;  92-29  Haggtand. 

90-21  Carroll;  92-3  Park;  93-17  Metcalf;  94-3  VaBey  Air;  94-4  North- 
west /Urcralt  Rental;  95-25  Conquest,  95-26  Hereth;  97-20  Werle. 
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Default  Judgment 
Discovery  , 


Expert  Testimony , 

Granting  extensiorts  of  time  . 

l-iearing  location , 

IHearing  request 


Initial  Decision „ „ 

Jurisdiction: 

Generally _ 

Alter  issuance  of  order  assessing  civii  penalty 
After  complaint  withdrawn  

MotiOft  for  Decision „ _.. 


No  authority  to  extend  due  date  for  late  Answer  without  showing  of 
good  cause.  (See  also  Answer). 

Notice  of  Hearing „ 

Hegulate  proceedings ».........»...........,.....m.......................,.m.....,.. 

Sanction . , 


Service  of  law  judges  t>y  parties 

Vacate  initial  decision „.. 

Aerial  Photography  

Agency  Attorney „ _ 

Air  Carrier: 

Agent/independent  contractor  of 

Careless  or  Reddess 

Duty  of  care  Nor>-deiegat)le .». 


Ground  Security  Coordinator.  Failure  to  provide  „, 

Aircraft  Maintenance  (see  also  Airworthiness,  Maintenarxx  ManuaO: 
Generally „ 


Acceptat>le  methods,  techniques,  and  practioes  .... 

After  certificate  revocation 

AinMorthiness  Directive,  compliance  with 

Inspection „ 

Major/minor  repairs „ 

Minimum  Equipment  List  (MEL)  .— 

Aircraft  Records: 

Aircraft  Operation ......... ..... 

Flight  and  Duty  Time 

Maintenarxx  fRecords -.._.... , 

"Yellow  tags" ...„ 

Aircraft-Weight  and  Balance  (See  Weight  and  Balance) 

Airmen: 

PMb „ „ „ 


Altitude  deviation  

Careless  or  RecMess 


Flight  time  limitations  ... 
Foliow  ATC  Instruction 


Low  Right  „ 

Owner's  responsitNlity „ 

See  and  Avoid  

Air  Operations  Area  (AOA): 
Air  Carrier  Responsit)ilities 


Airport  Operator  Responsibilities 


Badge  Display 

Definition  of 


Exclusive  Areas 

Airport  Security  Program  (/kSP): 


„  91-11  ConUnental  Airtines;  92-47  Cornwall;  94-8  Nunez;  94-22  Har- 

kins;  94-28  Toyota;  95-10  Diamond. 
86-6  American  Airlines;  91-17  KDS  Aviation;  91-54  Alaska  Airtines: 

92-46  Sutton-Sautter  93-10  Costelk). 
94-21  Sweeney. 
90-27  Gabbert. 
92-50  CuHop. 
93-12  Ungton;  94-6  Strohl;  94-27  Larsen;  94-37  Houston;  95-19 

Rayner. 
92-1  Costetto;  92-32  Bamhill. 

90-20  Degenhardt;  90-33  Cato;  92-1  CosteHo;  92-32  Bamhil 

94-37  Houston;  95-19  Rayner. 

94-39  Kirola. 

92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment;  93-'-lT  Mertdey: 

96-24  Horizon. 
95-28  Atlantk;  Worid  Ain««ys;  97-18  Robinsoa 

92-31  Eaddy. 
97-20  Werie. 
90-37  Northwest  Airiines;  91-54  /Maska  /Chines;  94-22  Hartons;  94- 

28  Toyota. 
97-18  Robinson. 

90-20  Degenhardt;  92-32  Bamhill;  95-6  Sutton. 
95-25  Conquest  Helicopters. 
93-13  MedeL 

92-70  USAir. 

92-48  &  92-70  USAir,  93-18  Westair  Commuter. 

92-70  USAir;  96-16  Westair  Commuter;  96-24  Horizon;  97-6  Pacific 
Av.  d/tVa  Inter-Island  Heikx>pters. 

93-18  Westair  Commuter;  97-8  Pacifk:  Av.  d/tVa  Inter-island  Heli- 
copters. 

96-16  West/Vir  Commuter. 

90-11  Thundertxrd  Accessories;  91-8  Watts  Agricultural  Aviatnn;  93- 
36  &  94-3  Valley  Air  94-38  Bohan;  95-1 1  Horizon;  9p-3  America 
West  Airiines;  97-8  Pacifk:  Av.  dAVa  Inter-lsiand  Hetiropters;  97-9 
Alphin;  97-10  Alphin;  97-1 1  Hampton. 

96-3  America  West  Airiines. 

92-73  Wyatt. 

96-18  Kilrain;  97-9  Alphin. 

96-18  Kilrain;  97-10  ^phin. 

96-3  America  West  Airiines. 

94-38  Bohan;  95-1 1  Horizon;  97-1 1  Hampton;  97-21  Oetta 

91-8  Watts  Agricultural  Aviatkm. 

96-^  South  Aero. 

91-8  Watts  Agricultural  Aviatk)n;  94-2  Woodhouse. 

91-8  Watts  Agricultural  Aviation. 


91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Rchardson  & 

Shimp;  93-17  MetcaH. 
92-49  Rk^hardson  &  Shimp. 
91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Rkrhardson  ft 

Shimp;  92-47  Cornwall;  93-17  Metcalf;  93-29  Sweeney;  96-17 

Fenner. 
93-11  Mertdey. 
91-12  ft  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Rtehardson  ft 

SNmp. 
92-47  Comv«ll;  93-17  Metcalf. 
96-17  Fenner. 
93-29  Sweeney. 

90-19  Continental  /Airiines;  91-33  Delta  Air  Lines;  94-1  Delta  Air 
Lines. 

90-19  Continental  Airiines;  91-4  (Airport  Operator);  91-18  [/Virport  Op- 
erator); 91-40  [Airport  Operator);  91-41  (Airport  Opergrtor);  91-58 
(Airport  Operator);  96-1  [Airport  Operator). 

91-4  [Airport  Operator);  91-33  Delta  Air  Lines. 

90-19  Continental  Airtines;  91-4  [Airport  Operator);  91-58  (/Virport  Op- 
erator). 

90-19  Continental  /Mrtines;  91-4  (/Virport  Operalo^;  91-68  [/Virport  Op- 
erator). 
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Compiiance  wrth 


Airport  Operator  ResponsijiWieB 


Air  Tralfic  Control  (ATC): 

Enor  as  mitigaling  tador  .„ 
Error  as  exonerating  factor 

QrowKJ  Control 

Local  Control 


Tapes  &  Transoipts 


Amicus  Curiae  Bri^ 


91-4  [Airport  Operator);  91-18  [Airport  Operator):  91-40  [Airport  Oper- 
ator); 91-41  [Airport  Operator);  91-58  [Airport  Operator);  94-1  Delta 
Air  Lines;  96-1  [Airport  Operator);  97-23  Detroit  Metropolitan. 

90-12  Continental  Airiines;  91-4  [Airport  Operator);  91-18  [Airport  Op- 
erator); 91-40  [Airport  Operator);  91-41  [Airport  Operator);  91-68 
[Airport  Operator);  96-1  [Airport  Operato^:  97-23  Detroit  Melropoti- 
tan. 

91-12  &  91-31  Terry  &  Menne. 

91-12  &  91-31  Terry  &  Menne;  92-40  Wendt. 

91-12  Teriy  &  Menne;  93-18  Waslair  Commuter. 

91-12  Terry  &  Menne. 

91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 

91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  9?-48  &  92- 
70  USAir.  94-2  Woodhouse;  96-11  Horizon;  96-3  America  West 
Airiines;  96-18  Kilrain;  94-25  USAir,  97-8  Pacific  Av.  d/b/a  Inter- 
Island  Helicopters;  97-9  Alphin;  97-10  AlpWn;  97-11  Hampton;  97- 
21  Delta. 

90-25  Gabbert. 


ALJ  may  not  extend  due  date  tor  late  Answer  unless  good  cause    95-28  Atlantic  Wortd  Ainways:  97-18  Robinson. 


Timeliness  of  answer 


Wltat  oowtitutes *•• 

Apparti  (Sae  also  Timeliness;  MaiNng  Rule): 


Additional  Appeal  Brief 


I  as  premature  

Appeal  dtomiaaed  as  moot  after  complaint  withdrawn  .. 

Appellate  arguments 

Court  of  Appeals,  appeal  to  (See  Federal  Courts) 
"Good  Cause"  tor  Late-Filed  Brief  or  Notice  of  Appeal 


Motton  to  Vacate  construed  as  a  brief 

Perfecting  an  Appeal,  generally  

Extension  of  Time  for  (good  cause  for) 


Failure  to 


Notice  of  appeal  construed  as  appeal  brief 
What  Constitutea 


Service  of  brief : 

Failure  to  serve  other  party 
TJmainaaa  of  Notice  of  Appeal .. 


90-3  Metz;  90-15  Playter  92-32  Bamhill;  92-47  Cornwall;  92-75 
Beck;  92-76  Safety  Equipment;  94-5  Grant;  94-29  Sutton;  94-30 
Cohjmna;  94-43  Perez;  95-10  Diamond;  95-28  Atlantic  Wortd  Air- 
ways; 97-18  Robinson;  97-19  Missiriian. 

92-32  BamhiN;  92-75  Beck;  97-19  Miaairiian. 

89-4  Metz;  91-45  Park;  92-17  Giuflrtda;  92-19  Cornwall;  92-39  Beck; 

93-24  Steel  City  Aviation;  93-28  Strohl;  94-23  Perez;  95-13  Kilrain. 
92-3  Parte;  93-5  Wendt;  93-6  Westair  Commuter,  93-28  Strohl;  94-4 

Norttiwest  Aircraft;  94-18  Luxemburg;  94-29  Sutton;  97-22  Santord 

Air. 
95-19  Rayner. 
92-9  Griffin. 
97-70  USAir. 

90-3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau; 
91-48  Wendt;  91-50  &  92-1  CosteHo;  92-3  Park;  92-17  Giuflrida; 
92-39  Beck;  92-41  Moon  &  Sabre  Associates;  92-52  Beck;  92-67 
Detroit  Metro  Wayne  Co.  Airport;  92-69  McCabe;  93-23  Allen;  93- 
27  Simmons;  93-31  Allen;  95-2  Meronek;  95-9  Woodhouse;  95-25 
Conquest.  97-6  WRA  Inc.;  97-7  StaHing;  97-28  Continental. 

91-1 1  Continental  Airiines 

92-17  Giuflnda;  92-19  Comv»aH;  92-39  Beck;  94-23  Perez;  95-13 
Kilrain;  96-5  Alphin  AircralL 

89-8  Thunderbird  Accessories;  91-26  Britt  Ainways;  91-32  Bargen; 
91-50  Costeflo;  93-2  &  93-3  Wendt;  93-24  Steel  City  Avialkin:  93- 
32  Nunez. 

89-1  Gressani;  89-7  Zenkner,  90-1 1  Thundertsird  Accessortes;  90-35 
P.  Adams;  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20  Bargen; 
91-43.  91-44,  91-46  &  91-47  Delta  Air  Unes;  92-11  Alilin;  92-15 
DiMman;  92-18  Bargen;  92-34  Carrell;  92-35  Bay  Land  Aviatkxi; 
92-36  Southwest  Airiines;  92-45  O'Brien;  92-56  Montauk  Caribbean 
Airways;  92-67  USAir,  92-68  Weintraub;  92-78  TWA;  93-7  Dunn; 
93-8  Nunez;  93-20  Smith;  93-23  &  93-31  Allen;  93-34  Castle  Avia- 
tion; 93-35  Steel  City  Aviatkjn;  94-12  Bartusiak;  94-24  Page;  94-26 
Frerx:h  Aircraft,  94-34  American  International  Airways;  94-35  Amer- 
ican  Interrwtional  Airways;  94-36  American  Intemattortal  Ain^rays; 
96-4  Hanson;  95-22  &  96-5  Alphin  Aircraft;  96-2  Skydiving  Center; 
96-13  Winstow;  97-3  [Airport  Operator),  97-6  WRA,  Inc.;  97-15 
Houston  &  Johnson  County. 

92-39  Beck;  94-15  Cokimna;  95-9  Woodhouse;  95-23  Atlantfc  Wortd 
Airways;  96-20  Missiriian;  97-2  Santord  Air. 

90-4  Metz;  90-27  Gabbert;  91-45  Partt;  92-7  West;  92-17  Giuflrida; 
92-39  Beck;  93-7  Dunn;  94-15  Columna;  94-23  Perez;  94-30 
Columna;  95-9  Woodhouse;  96-23  Atlantic  Wortd  Ainwiys;  96-20 
Missiriian;  97-2  Santord  Air. 

92-17  Giuffrida;  92-19  Cornwall. 

90-3  Metz;  90-39  Hart;  91-50  Costelto;  92-7  West;  98-69  McCabe; 
93-27  Simnxxis;  95-2  Meronek;  95-9  Woodhouse;  96-15  Alphin 
Aviatton;  96-14  Midtown  Neon  Sign  Corp.;  97-7  &  97-17  Stallings; 
97-28  Continental. 
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Withdi'awal  of 


Assault,  (see  also  Battery,  and  Passenger  Misconduct) 

-Attempr 

Attorney  Conduct:  Obstreperous  or  Disruptive .-„ 

Attorney  Fees  (See  EAJA) 

Aviatton  Saf^  Reporting  System _ 

BaNoon  (Hot  Air)  

Battery  (see  also  Assault  and  Passenger  Miscorxluct) 

Certificates  and  Authorizattons: 

Surrender  when  revoked  

Civil  Air  Security  National  Airport  Inspection  Program  (CASNAIP^ 

Civil  Penalty  Amount  (See  Sanctton) 

Ctosing  Argument  (See  Final  Oral  /Argument) 

Collateral  Estoppel „ ..; 

Complaint: 

Complainant  Bound  By _ 

No  Timely  Arawer  to.  (See  Answer) 

Partial  Dismissal/Full  Sanctton 

Staleness  (see  Stale  Complaint  Rule) 

Statute  of  Limitations  (See  Statute  of  Limitattons) 

Timeliness  of  complaint . 

Wittidrawal  of .„ . ...„ 

Compliance  &  Enforcement  Program: 

(FAA  Order  No.  2150.3A) „ 


Compliance/Enforcement  Bulletin  92-3 
Sanctton  Guidance  Tat)le 


Concealment  of  Weapons  (See  Weapons  Vtolattons) 

Consohdation  of  Cases _ 

ConstttuttonaWy  of  Regulattons  (See  also  Double  Jeopard^ 


Continuance  of  Hearing 

Corrective  Action  (See  Sarx^tton) 

Counsel: 

Leave  to  withdraw „ 

No  right  to  assigned  counsel  (See  Due  Process) 

Creditxlity  of  Witnesses: 

^sonofBiiy  ••■*••••«•••»•••••■•••••.•.■..■«.••••••.•••••.•.....,...„.•. 

Bias _._ _...„...„....„....„, 

D^er  to  AU  delerminatton  of 

Expert  witnesses  (See  also  Witnesses) 

Impeachment  „ 

Reliability  of  toentiftoatton  by  eyewitnesses 

Uo  TBCIO  9m)i9tifw .■.•..•..••••••••••••••••• 


89-2  Uncoln-Walkar  89-3  Sittko;  90-4  Nofdnim:  90-6  Susaman;  90- 

9  Dabaghian;  90-7  Steele:  90-8  Jenkins;  90-9  Van  Zandt;  90-13 
O'Dell;  90-14  Miller;  90-28  Puleo:  90-29  Sealander  90-30 
Steidinger;  90-34  D.  Adams;  90-40  &  90-41  Westair  Commuter  Air- 
lines; 91-1  Nestor;  91-6  Jones;  91-6  Lowery;  91-13  Kreamer;  91- 
14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer;  91-21  Britt 
Ainways;  91-22  Omega  Sllk»ne  Co.;  91-23  Continental  Airiines;  91- 
25  Sanders;  91-27  Delta  Air  Lines;  91-28  Continental  Airiines;  91- 
29  Smith;  91-34  GASPRO;  91-35  M  Graham;  91-36  Howard;  91- 
37  Vereen;  91-39  America  West;  91-42  Pony  Expnsss;  91-49 
Shields;  91-66  Mayhan;  91-67  Britt  Airways;  91-59  Qriffln;  91-«0 
Brinton;  92-2  Kolter;  92-4  Delta  Air  Unes;  92-6  Rothgeb;  92-12 
Bertetto;  92-20  Delta  Air  Unes;  92-21  Cronberg;  92-22,  92-23,  92- 
24,  92-25,  92-26  &  92-28  Delta  Air  Lines;  92-33  Port  Authority  of 
NY  &  NJ:  92-42  Jayson;  92-43  Delta  Air  Unes;  92-44  Owens;  92- 
53  Humble;  92-64  &  92-66  Northwest  Airiines;  92-60  Costelto;  92- 
61  Romerdahl;  92-62  USAir;  92-63  Schaefer;  92-64  &  92-66  Deli 
Air  Unes;  92-66  Sabre  Associates  &  Moore;  92-79  Delta  Air  Lines; 
93-1  Powell  &  Co.;  93-4  Harrah;  93-14  Fenske;  93-15  Brown;  93- 
21  Delta  Air  Lines;  93-22  Yannotone;  93-26  Delta  Air  Unes;  93-33 
HPH  Aviatton;  94-9  B  &  Q  Instruments;  94-10  Boyle;  94-11  Pan 
American  Ainnrays;  94-13  Boyle;  94-14  B  &  G  Instalments;  94-16 
Ford;  94-33  Trans  Worid  Airiines;  94-41  Dewey  Towner;  94-42 
Taytor  96-1  Diamond  Aviatton;  96-3  DeNa  Air  Unes;  96-6  Araya; 
96-6  Sutton;  96-7  Empire  Airtines;  95-20  USAir.  95-21  Faiaca;  95- 
24  Delta  Air  Lines;  96-7  Delta  Air  Lines;  96-8  Empire  Airiines;  96- 

10  USAir,  96-11  USAir,  96-12  USAir,  96-21  Houaeal;  97-4  (Airport 
Operator):  97-6  WestAir.  97-25  Martin  &  Jaworski;  97-26  Delta;  97- 
27  Lock  Haven. 

96-6  Ignatov;  97-12  Mayer. 

89-6Schultz. 

94-39Kirola. 

90-39  Hart;  91-12  Terry  &  Menrw;  92-49  Richardson  &  SMn^. 
92-2  Woodhouse. 
91-2  Continental  Airiinea. 
96-6  Ignatov;  97-12  Mayer. 

92-73  Wyatt. 

91-4  [Airport  Operator!;  91-18  (Airport  OperalorJ;  91-40  (Airpoit  Oper- 
ate^; 91-41  [Airport  Operator];  91-68  [Airport  Operator] 


91-8  Watts  AgrtouNurd  Aviatton. 

90-10  Webb;  91-63  Koller. 

94-19  Pony  Express;  94-40  Polynesian  Ainways. 


91-61  Hagwood;  93-13  Medal;  94-7  Hereih;  94-6  Grant 
94-39  Kirola;  96-6  Sutton. 

89-6  Schultz;  89-6  American  Airtines;  91-38  Esau;  92-6  DeNa  Air 

Unes. 
96-19  (Air  Carrier]. 
89-5  Schultz;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airiines; 

91-3  Lewis;  92-6  DeNa  Air  Unes. 

90-12;  90-18  &  90-19  Continental  Airiines. 

90-12  Continental  Airiines:  90-18  Continental  Airtines:  90-19  Corv 

tinental  Airiines;  90-37  Northwest  Airiines:  90-1  (Airport  OperaM; 

96-25  USAin  97-16  Mauna  Kea. 
90-25  Gabbert;  92-29  Haggland. 


97-24  Gordon. 


96-25  Conquest  Helicopters;  95-26  Hereth. 

97-9  Alphin. 

90-21  Canx>ll;  92-3  Park;  93-17  Metcalf;  95-26  Hereth;  97-20  Werie. 

90-27  Gabbert;  93-17  Metcalf;  96-3  America  West  Airtines. 

94-4  Northwest  Aircraft  Rental. 

97-20  Werte. 

92-32  BamhiH. 
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DaMbaraiive  Process  Prtvitege 
Oetorranos  — - 


Disoovary. 

DettMrative  Process  PrivMg* 

Depositions,  genentfy  

Notice  an  deposition 

Failure  to  Produce 


89-6  American  Airiines;  90-12,  90-18  &  90-19  Continental  Airlnas. 
89-6  SctHJttz;  32-10  Flight  Unkmited;  9&-16  *Mhatt,  9&-17  Lanys 
Flying  Service:  97-11  Hampton. 


89-6  American  Airlines;  90-12,  90-18  A  90-19  Continental  Airlines. 

91-64  AiaaiiaAininea. 

91-64  Alaska  Airtlnae 

90-18  k  90-19  Conllnanlal  Airfnes;  91-17  KDS  Aviation;  03-10 


SarKtion  for  

Regarding  Unrelated 

Double  Jeopardy 

Due  Process: 

Generally 


Nortghtto 
Violation  of 


assigned  oounsal 


EAJA: 

Adversary  Aeiudicaiion 


Amount  of  awaid  

Appeal  from  AU  decision 
Expert  witness  fees  

Furtfwr  proceedkigs 


Jurisdidion  over  appeal  ..^ 
Late-fiied  appiicirtion .... 

Ottier  expenses  «., 

Position  of  agency 

PrevaiNng  party — 

Speciai  circumstances  ....^ 
Substantial  justification  


Supplementation  of  application 
Evidence  (See  Proof  &  Evidence) 

Ex  Pane  Communication  « 

Expert  Witnesses  (See  Witness) 
Extension  of  Time: 

By  Agreement  of  Parties  

Dismissal  by  Oecisiorwnaker  — 

Good  Cause  for  — 

Objection  to 

Who  may  grant  

Federal  Courts — -.. 

Federal  Rules  of  Civil  Procedure  .... 


91-17  KOS  Aviation;  91-64  Aiaatca  Airlnas. 

92~46  Sutlon-Sautter. 

96-8  Otarter  Airlines;  96-26  Midlown. 

80-6  American  Air«nes:  90-12  Continental  Airlines;  90-37  ftorthwwat 
Airtinaa:  96-1  (Airport  Operator);  97-8  Pacific  Av.  d/b/a/  Inter-Mind 


90-27  Qabban 
96-26  Midtovvn;  97-0  Alpbia 

97^  Pacific  Av.  dAM  Inter-Island  lleicopters:  97-0  AlpNa 
89-6  Amencan  Airlines;  90-12  CkxHinental  Airlines;  90-37  Norttiwest 
Airlines;  96-1  [Airport  Operate^;  97-8  Pacific  Av.  d/tolaJ  Inter-tsiand 


Federal  Rules  of  Evidence  (See  also  Proof  &  Evidence): 

Admissions — 

Settlement  Offers „ 

Subsequent  RemedM  Measures 

Final  Oral  Argument — 

Firearms  (See  Weapons) 

Ferry  Flights  « 

Flight  &  Duty  Time: 

Circumstances  beyond  crew's  control: 

Generally  — 

Foreseeability  w 

Weather  ...,..„. 

Competency  chedt  flights «._ 

Limitation  of  Duty  Time 

Limitation  of  Flight  Time  

"Other  commercial  flying" 

Freedom  of  Information  Act _~. — . — .~ «.._...» ......... 

Fuel  ExhaustKjn  '. 

Guns  (See  Weapons) 

Ground  Security  Coonjinator  (See  also  Air  Carrier,  Standard  Security 

Program):  Failure  to  provide. 
Hazardous  Materials: 

Transportation  of,  generally .„.........._ 


90-17  waaon;  91-17  &  91-62  KOS  Aviilion;  94-17  TO;  Ofr-12  Toy- 
ota. 

96-27  Vatoy  Air. 

96-9  Woodhousa. 

95-27  Valley  Air. 

96-22  Woodhouse. 

91-62  KOS  Aviation.       • 

92-74  Wendt;  96-22  Woodhouaa. 

96-22  WoodfKXJse. 

93-29  Sweer>ey. 

96-27  Valley  Air. 

91-52  KOS  Aviation. 

96-18  Pacific  Sky. 

91-62  &  92-71  KDS  Aviatkxi;  93-0  Wendt;  96-16  Pacifk:  Sky;  95-27 
Valley  Air,  96-15  Vaney  Air. 

95-27  Valley  Air. 

93-10  CoateMo:  96-16  Muihall:  96-19  Rayner. 


89-6  American  Airiines:  92-41  Moore  &  Sabre  Associates. 

89-7  Zenkner;  90-39  Hart. 

89-8  Thunderbird  Accessories. 

89-6  Thunderbird  Accessories:  93-3  WendL 

90-27  Gabbert 

92-7  West;  97-1  Midtown  Neon  Sign. 

91-17  KOS  Aviatk>n. 


96-25  USAir. 

95-16  Mulhali;  96-25  USAir. 
96-24  IHorizon;  96-25  USAir. 
92-3  P»k. 

95-8  Charter  Airlines. 


95-8  Charter  Airlines. 

96-6  Charter  Arlines. 

96-8  Charter  Airlines. 

95-8  Charter  Airlines. 

96-4  South  Aero. 

96-8  Charter  Airlines:  96-4  South  Aero. 

95-8  Charter  Airlines. 

96-8  Charter  Airiines. 

94-20  Conquest  Helicopters. 

93-10  Costelto. 

95-26  Hereth. 

96-16  WestAir  Commuter. 


90-37  Northwest  Airlines;  92-76  Safety  Equipment;  92-77  TCI;  94-19 
Pony  Express:  94-28  Toypta;  94-31  Smalling;  95-12  Toyota:  95-16 
Muihall:  96-26  Midtown. 
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Civil  Penalty,  generally  


Corrective  Action  

Culpability  

Financial  hardship  ... 
Installment  plan 
First-time  violation  ... 
Gravity  of  violation  ... 
Minimum  penalty  ..... 

Criminal  Penalty 1.4. 

EAJA,  applicability  ot ......... „; „ ..... 

Individual  violations ,.,.... ^. . 

Judicial  review  „„.. , : ; 

Knowingly _.„. ................ .^.. ......;....„..„.„„...... 

Intonnal  Conference  Z".Z 

Initial  Decision:  What  constitutes , .-. 

Interference  with  crewmembers  (see  also  Passenger  Misconduct:  As- 
sault). 
Interkxutory  Appeal ..^...^ .., 

Internal  FAA  Pottcy  &/or  Procedures ;„... „. 

Jurisdiction: 

Alter  initial  decision „„. ..„ ^„... 

After  Order  Assessing  Civil  Penarity ., ^ Z..'. 

After  withdrawal  of  complaint ■, 

$50,000  Umit „ „ 

EAJA  cases  _.i.. 

HazMat  cases _ 

NTSB 
Knowie^e  of  concealed  weapon  (See  also  Weapons  W)taUon)  ..J!!"!. 
Laches  (See  Unreasonable  Delay) 
Mailing  Rule,  generally  .„....> „,., _...;. 


Overnight  express  delivery  

Maintervance  (See  Aircraft  Maintenance) 

Maintenance  Instruction „ „ 

Maintenance  Manual „ 

Air  carrier  maintenarx»  manual  .........„_„...._.... ...,._. 

Approved/accepted  repairs 

Manufacturer's  maintenance  manual  .,.«. 

K|inimum  Equipment  List  (MEL)  (See  Aircraft  Mainfenance) 

Mootness,  appeal  dismissed  as  moot  ., 

National  Aviation  Safety  Inspectkxi  Program  (NiASIP) „.. 

National  Transportation  Safety  Board: 

Administrator  not  bourKi  t)y  NTSB  case  law „ 


Lacic  of  Jurisdiction 

f^totice  of  Hearing:  Receipt 

Notice  of  Proposed  Civil  Penalty: 

Initiates  Action  

Signature  of  agency  attorney 

Withdrawal  of 

Operate,  generally  l„. 


Responsibility  of  aircraft  owner/operator  for  actxxis  of  pik)t 
Oral  Argument  before  Administrator  on  appeal: 

Decision  to  hold „ 

Instructions  for  .„^„ 

Order  Assessing  Civil  Penalty: 

Appeal  from _ _ _. 

Timeliness  of  request  for  hearing 

Withdrawal  of 


Parts  Manufacturer  Approval  (PMA):  Failure  to  obtain  ... 

Passenger  Misconduct , 

Assault/Battery „ _.„ ; 

InterferetKe  with  a  crewmember , 

Smoking „ .-. ; 

Stowing  carry-on  items 

Penalty  (See  Sanction;  Hazardous  Materials) 

Person 

Proof  &  Evidence  (See  also  Federal  Rules  of  Evklenoe): 

Affirmative  Defense  

Burden  of  Proof  „ _ 


Circumstantial  Evkfence 


92-77  TCI;  94-28  Toyota;  94-31  SmaHing:  96-16  MulhaU:  96-25  MO- 

town. 
92-77  TCI:  94-28  Toyota. 
92-17  TCI;  94-28  Toyota;  94-31  Smalling. 
95-16  Muihall. 
95-16  Muihall. 

92-77  TCI:  94-28  Toyota;  94-31  Smalling. 
92-77  TCI:  94-28  Toyota;  94-31  Smelting:  96-26  Midtown. 
96-16  Muihall. 
92-77  TCI;  94-31  SmaHing. 
94-17  TCI;  96-12  Toyota 
96-16  MumaU. 
97-1  Mkltown  Neon  Sign. 
92-77  TCI;  94-19  Pony  Express;  94-31  Smelling. 
94-4  Northwest  Aircraft  Rental. 
92-32  Bamhill. 
92-3  Park;  96-6  Ignatov;  97-12  Mayer. 

89-6  American  Airiines;  91-54  Alaska  Airlines;  93-37  Airapect;  94-32 

Detroit  Metropolitan. 
89-6  American  Airiines;  90-12  Continental  Airlines:  02-73  Wyatl 

90-20  [Degenhardt:  90-33  Cato;  92-32  BamhiK:  93-28  Strohl. 

94-37  Houston:  95-19  Rayner. 

94-39  Kirola. 

90-12  Continental  Airiines. 

92-74  Wendt:  96-22  Woodhouse.  . 

92-76  Safety  Equipment 

90-1 1  Thundert)ird  Accessories. 

89-6  Schultr.  90-20  OegenhardL 

89-7  Zenkner  90-3  Metz;  90-11  Thunderbird  Accessories:  90-39 

Hart. 
89-6  American  Airiines. 

03-36  Valley  Air. 

00-1 1  Thunderbird  Accessories;  06-26  USAir. 

06-3  America  West  Airiines. 

06-3  America  West  Airiines. 

96-3  America  West  Airiines. 

92-9  Griffin:  94-17  Ta. 
90-16  Rocky  Mountain. 

91-12  Tenry  &  Menne;  92-49  Rnhardson  &  Shimp:  93-18  Westair 

Commuter. 
90-1 1  Thunderbird  Accessories:  90-1 7  Wilson;  92-74  WendL 
92-31  Eaddy. 

91-9  Continental  Airiines. 

93-12  Langton. 

90-17  Wilson. 

01-12  &  01-31  Terry  &  Menne;  03-18  Westair  Commuter;  06-17 

Fenner. 
06-17  Fenner. 

02-16  WendL 
02-27  WendL 

02-1  Costeflo;  06-10  Rayner. 

05-10  Rayner. 

80-4  Metz:  00-36  Rocky  Mountain:  00-22  USAir;  05-10  Rayner;  07-7 

Stalling. 
03-19  Pacific  Sky  Supply. 
92-3  Parit. 

96-6  Ignatov;  97-12  Mayer. 
96-6  Ignatov;  97-12  Mayer. 
92-37  Giuffrida. 
97-12  Mayer. 

93-18  Westair  Commuter. 

92-1 3  Delta  Air  Unas;  92-72  Giuffrida. 

90-26  &  90-43  Waddell:  91-3  Lewis;  91-30  Tmjilto;  92-13  Delta  A» 

Lines:  92-72  Giuffrida;  93-29  Sweeney. 
90-12,  90-19  &  91-9  Continental  Airiines:  93-29  Sweeney:  96-3 

America  West  Airiines:  97-10  Alphin;  97-1 1  Hampton. 
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Credibility  (See  Administrative  Law  Judges;  Credibility  o(  Wit- 
nesses) 

Criminal  standard  rejected - « — 

CkMing  Arguments  (See  alao  RnaJ  Oral  Aigumenf) 

Exli»-fecord  material  — •"-- ~— — 

Hearsay 

Preponderance  o<  evidence ~ 

Piwumption  ttiat  message  on  ATC  tape  is  received  as  transmitted 

Presumption  that  a  gun  is  deadly  or  dangerous ~. ..~. — 

Presumption  that  owner  gave  ptlot  permission 

Prima  fade  case ~ -' 

Settlement  offer  

Subsequent  remedial  measures 
Substanbai  evidence 


Prima  Facte  Case.  (See  also  Proof  &  Evidence) 

ProSe  Parlies: 

Special  Considerations 

Proeecukxial  Oscretion 


Reconsideration: 

Denied  by  AU 

Granted  by  AU 

Late  Request  for 

Petition  based  on  nsw  maisriai 

Repetitious  petitions  

Stay  ol  Order  Pending — 

Redundancy,  enhancing  saiety  

RemarKl  .............».....—.—•—— — — 


Repair  Station 


Request  for  Hearing 

Constructive  wittxjrawal  ol ~- 

Rules  o<  Practice  (14  CFR  Part  13.  Subpart  G): 
Appicabiiity  o( — -•• 


Effect  o(  Changes  In 
Initiation  of  Action  _ 

Runway  irxajrsions 

Sanction: 

AbAity  to  Pay 


Agency  poiicy: 

ALB  Bound  by  ••.— — ■ — - — • •»- 

Changes  after  complaint  — 

Statements  of  (e.g..  FAA  Order  2150.3A.  Sanction  Guidance 
Table,  memorarxja  pertaining  to). 


Coiwpiiance  Disposition 

Cunaislsncy  with  Precedent  ... 

But  when  precedent  is  based  on  superseded  sanction  poicy 
Corrective  Action  _ 


Discovery  (See  Discovery). 
Factors  to  consider 


First-Time  Offenders 

Hazl«^lat  (See  Hazardous  Materials). 

Inexpenence  — 

Installment  Payments  ...... 

Maintenance  ~~.... 


Maximun 


91-12  Terry  &  Menne. 

94-20  Conquest  Helicopters. 

95-26  Hereth;  96-24  Horiron. 

92-72  Giuffrida. 

90-11  ThundeitJird  Accessories;  90-12  Continental  Airiines;  91-12  & 

91-31  Terry  &  Menne;  92-72  Giuffrida 
91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 
90-26  WaddeU;  91-30  Trnjillc. 
96-17  Fenner. 

96-26  Hereth.  96-3  America  West. 
9&-16  MulhaU;  96-25  USAir. 
96-24  Horizon;  96-25  USAir. 
92-72  Giuffrida. 
95-26  Hereth;  96-3  America  West  Airiines. 

90-1 1  Thunderbird  Accessories;  90-3  Metr.  95-25  Conquest. 

8»-6  American  Airiines;  90-23  Broyies;  90-38  Continentai  Airiines; 

91-41  [Airport  OperatorJ;  92-46  Sutton-Sautter.  92-73  Wyatt;  95-17 

Larry's  Flying  Service. 

89-4  &  90-3  Metz. 

92-32  Bamhiil. 

97-14  Pacific  Aviation. 

96-23  Kilrain. 

96-9  (Airport  OperatorJ. 

90-31  Carroll;  90-32  Continental  Airiines. 

97-11  Hampton. 

89-6  American  Airiines;  90-16  Rocky  Mountain;  90-24  Bayer;  91-61 

Hagwood;  91-54  AJasi<a  Airtlrws;  92-1    CosteWo;  92-76  Safety 

Equipment;  94-37  Houston. 
90-11    Thunderbinl    Accessories:    92-10    Flight    Unlimtted:    94-2 

Woodhouse;  97-9  Alphin;  97-10  Alphln. 
94-37  Houston;  95-19  Rayner. 
97-7  Stalling. 

90-12.  90-18  &  90-19  Continental  Airiines;  91-t7  KDS  Aviation. 
90-12,  90-18  &  90-19  Continental  Airiines;  90-21   Garroi;  90-37 

Norttiwest  Airiines. 
90-21  Carroll;  90-22  USAir,  90-38  Continental  Airiines.  • 

91-9  Continental  Airiines. 
92-40  Wendt;  93-18  Westair  Commuter. 

8^-5  Schultz;  90-10  Webb;  91-3  Lewis;  91-38  Esau;  92-10  Flight 
Unlimited;  92-32  Bamhiil;  92-37  &  92-72  Giuffrida;  92-38 
Cronberg;  92-46  Sutton-Sautter;  92-51  Koblidt;  93-10  Costello;  94- 
4  Northwest  Aircraft  Rental;  94-20  Conquest  Helicopters;  95-16 
MulhaH;  96-17  Larry's  Flying  Seroice;  97-8  Pacific  Av.  dftVa  Inter-is- 
land Helicopters;  97-11  Hampton;  97-16  Mauna  Kea. 

90-37  rtorthwest  Airlines;  92-46  Sutton-Sautter,  96-19  [Air  Carrieil. 

97-7  &  97-17  Stallings. 

90-19  Continental  Airiines;  90-23  Broyies;  90-33  Cato;  90-37  North- 
west Airiines;  92-46  Sutton-Sautter;  96-4  South  Aero;  96-19  [Air 
Carrier);  96-25  USAir. 

97-23  Detrort  Metropolitan. 

96-6  Ignafov;  96-26  Midtown. 

96-19  [Air  Gamer]. 

91-18  [Airport  Operator);  91-40  [Airport  Operate^;  91-41  [Airport  Op- 
erator); 92-6  Delta  Air  Unes;  93-18  Westair  Commuter  94-28  Toy- 
ota; 96-4  South  Aero;  96-19  [Air  Carrier);  97-16  Mauna  Kea;  97-23 
Detroit  Metropolitan. 

89-5  Schuttz;  90-23  Broyies;  90-37  Northwest  Airiines;  91-3  Lewis; 
91-18  [Airport  Operator);  91-40  [Airport  Operator)  91-41  [Airport 
Operate^;  92-10  Flight  Unlimited;  92-46  Sutton-Sautter  92-51 
KoWick;  94-28  Toyota;  95-11  Horizon;  96-19  [Air  Carrier];  96-26 
Mkttown;  97-16  Mauna  Kea 

89.5  Schultz;  92-5  Delta  Air  Lines;  92-51  KoblKk. 

92-10  night  Unlimiteo 
95-16  Mulhall;  95-1  /  Larry's  Flying  Senrice. 

95-11  Horizon;  96-3  America  West  Airiines;  97-8  Padfw  Av.  d/b/a 
Inter-isiand  Heikapters;  97-9  Alphin;  97-10  Alphin;  97-1 1  Hampton. 
90-10  Webb;  91-53  Koller  96-t9  [Air  Carrier). 
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Mkiimum  (HazMaQ  95-16  Mulhall;  96-26  Midtown. 

Modified . . ~.«~_.    80-6  Schultz;  90-11  Thunderbird  Accessories;  91-38  Esau;  90-10 

Flight  Uniknited;  92-13  Delta  Air  Lines;  92-32  BamhilL 
Partial  Dismissal  of  Compiaint/Full  Sanctk)n  (See  also  Complakit)       94-19  Pony  Express;  94-40  Polynesian  Ainways. 
Sanctmns  in  specific  cases: 

Unairworthy  aircraft  97-8  Pacific  Av.  d/b/a  Inter-island  Helkxjpters;  97-9  AlpNn. 

Passenger  Misconduct ~„ ........ 97-12  Mayer. 

Person  evading  screening  (see  also  Screening)  97-20  Werie. 

Pilot  Deviation ^......^............^.....^...,.....^.^.^....^..    92-8  WaUdns. 

Test  object  detectwn 90-18  &  90-19  Contmental  Airiines;  96-19  [Air  CarrtsrJ. 

UnautlKXized  access 90-19  Continental  Airlines;  90-37  Northwest  Animes:  94-1  OsNa  Air 

Lines. 

Weapons  vtolatkxis  90-23  Broyies;  90-33  Cato;  91-3  Lewis;  91-38  Esau;  92-32  BamhiN; 

92-46  Sutton-Sautter,  92-61  Kobick;  94-6  Grant;  97-7  &  97-17 
StaMngs. 


Screening  of  Persona- 
Air  Carrier  failure  to  detect  weapon  Saiwtkm  

Entering  Sterile  Areas 

Sanctkm  for  irxlivkjual  evading  screenmg  (see  also  Sanctk)n)  „ 

SectNity  (See  Screening  of  Persons,  Starxlard  Security  Program,  Test 
Object  Detactxxi,  Unauthorized  /Access,  Weapons  Vniattons: 
Sealing  of  Record 

Separaimn  of  Fwwtkins 


8ervtte  (See  also  Mailing  Rule;  Receipt): 

^Jt  Plr^O*^    ■•••■•••••••••••••■••••••*••••••»••■••••■• 

Receipt  of  document  sent  t)y  mail 

Return  of  certified  mail  ~ 

SettlerT>ent „...^^^.....^^.....^..... 

Smoking  ................^....._..... 

Stale  Complaint  Rule: 

If  NPCP  not  sent 

Standard  Security  Program  (SSP): 

v/Ofi^iisnco  wiin  ..••••.•••*•••••••«•••••■«■•••• 


Grourx)  Security  Coordlnaior , 

Statute  of  Umrtatkxtt 

Stay  of  Orders 

Pending  judkaal  raviaw ..„. 

Strict  Liability  ...».._..._«....».... 


Test  OtJject  Detectnn 


Proof  ol  vk>latkin  ....~ , : 

SancttkMi 

Timeliness  (See  also  complaint;  Mailing  Rule;  and  Appeals): 

Of  resporwe  to  NPCP _ - 

Of  complaint „.„.......„.„.............._..................»..«. 

Of  reply  brief ~ 

Of  request  for  hearing „ 

Of  EAJA  appHcatk>n  (See  EAJA-Final  dispositk)n,  EAJArJurisdk)- 
tk>n) 

Unapproved  Parts  (See  also  Parts  Manufacturer  ^iprovaO 

Unauthorized  Access: 

To  Air  Operatkxis  Area  (AOA)  


94-44  American  Airiinea 

g&-24  Bayer,  92-58  Hoedl;  97-20  Weria 

97-20  Werie. 


97-13  Westair  Commuter  97-28  Continental. 
90-12  Continental  Airtkies;  90-18  Continental  Airiktes;  90-19  Con- 
tkwntal  Airtkws:  90-21  Cano*;  90-38  ConUnsntal  AMkws;  93-13 

90-22  USAir.  97-20  Werta 

93-13  Medsl. 

92-31  Eaddy. 

97-7&97-17Slallkigs. 

92-18  Bargen. 

91-50  &  92-1  Costetto;  95-16  Mulhall. 

92-37  Ghjflrida;  94-18  Luxemburg. 

97-20  Werie. 

90-12.  90-18  &  90-19  Continental  Airiines;  91-33  Delta  Air  Unes;  91- 

55  Continental  Airlines;  92-13  &  94-1  Delta  Air  Lines;  96-19  (Air 

Carrier]. 
96-16  Westair  Commuter. 
97-20  Werie. 

90-31  Carroll:  90-32  Continentai  Akfinea 
95-14  Charter  Airiines. 
8»-5  Schultz:  90-27  Gabbert;  91-18  (Airport  operator];  91-40  [Airport 

Operator:  91-58  [Airport  Operato^;  97-23  Detroit  Metropolitan. 
90-12,  90-18,  90-19,  91-4  &  91-55  Continental  Airiines;  92-13  Delta 

Air  Lines;  96-19  [Air  Carrier]. 
90-18.  90-19  &  91-9  Continental  Airiines;  92-13  Delta /Mr  Unsa 
90-18  &  90-19  Continental  Airiines;  96-19  [Air  Carrier]. 


90-22  USAir. 

91-61  Hagwood;  93-13  Medel;  94-7  Hereth. 

92-73  Wyatt 

97-11  Hampton. 

93-12  Langston;  95-19  Rayner. 


^ 


Unreasonable  Delay  In  Initiating  Actton  

Visual  Cues  Indnating  Runway,  Adequacy  ct  — 
Weapons  Vk>laik>ns,  gerwralty  


Concealed  weapon 

"Deadly  or  Dangerous"  ... 

First-time  Offenders 

Intent  to  commit  wMSon  . 


KrxMvledge  Of  Weapon  Conceaknent  (See  also  Knowledge) 
Sanctkm  (See  San^kMi) 


93-19  PacifK  Sky  Supply. 

90-12  &  90-19  Continental  Airimes;  94-1  Delta  Ak  Linea 

90-37  Northwest  Airiines;  91-18  [Akport  Oper^o^;  91-40  [Akport  Op- 
erator); 91-68  [Airport  Operate^;  94-1  Delta  Av  Unea 

90-21  CanDll. 

92-40  Wendt.    . 

89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-23  Broyies;  90-33 
Cato;  90-26  &  90-43  WaddeU;  91-3  Lewis;  91-30  TrujWo;  91-36 
Esau;  91-53  Koller  92-32  BamhiH;  92-46  Sutton-Sautter  92-51 
KobKck;  92-59  Pelsk-Jackson;  94-5  Grant;  94-44  American  Mr- 
lines. 

89-5  Schultz;  92-46  Sutton-Sautter  92-51  Koblkdc 

90-26  90-43  Waddeil;  91-30  Trupo;  91-38  Esau. 

89-6Shultz. 

89-6  Shultz;  90-20  Degenhardt;  90-23  Broyies;  90-26  Waddsl;  91-3 
Lewis;  91-63  Koller 

89-6  Shultz;  90-20  Degenhardt 

• 

94-^  Polynasian  Airways. 
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Witnesses  (See  also  Credibility: 
Absence  of,  Failure  to  sutipoena 
Expert  testimony  Evaluation  of .... 


92-3  Parte 

93-17  Metcatf;  94-3  VaHey  Air,  94-21  Sweeney;  96-3  America  West 
AMines:  96-15  Valley  Air,  d7-«  Alphin. 


Expert  witness  tees  (See  EAJA) 


imultloin  (TWIa  14  CFR. 


athanvisa  nolad) 


1.1  (maintenance) 
1.1  (major  repair)  . 
1.1  (minor  repair)  . 
1.1  (operate)  


1.1  (paraon) 

1.1 

13.16 


94-38  Bohan:  97-1 1  Hampton. 

96-3  America  West  Airlines. 

96-3  America  West  Airlines. 

91-12  &  91-31  Terry  &  Menna;  93-18  Westair  Ck)mmuler,  96-17 
Fermer. 

93-18  Westair  Commutar. 

96-15  Valley  Air. 

90-16  Rocky  Mountain;  90-22  USAir  90-37  Northwest  Airlines;  90-38 
&  91-9  CkHitinental  Airlines;  91-18  [Airport  Operator);  91-61 
Hagwood;  92-1  Costello;  92-46  SuttorvSautter  93-13  Medal;  93- 
28  Strohl;  94-27  Laraen;  94-37  Houston;  94-31  SmaHing;  95-19 
Rayner;  96-26  Midtown  Neon  Sign;  97-1  Midtown  Neon  Sign:  97-9 
Alphin. 

90-12  Continental  Airtines. 

90-6  American  Airtines;  92-76  Safety  Equipment. 

90-12  Continantai  Airlines;  90-21  Carroll;  90-38  Continental  Airtines. 


13.268 


13210 


13.211 


13.212 
13.213 
13J214 
13.215 
13.216 
13.217 
13.218 


13.219 
13220 


13221 
13222 
13223 

13224 


13225 
13226 
13227 
13228 
13229. 
13230 
13231 


90-20  Oegenhardt;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92-32 
Bamhill;  94-32  Detroit  Metropolitan;  94-39  Kirola;  95-16  Mulhall; 
97-20  Werte. 

94-39Kirota. 

90-21  CmtoN;  91-51  Hagwood;  92-73  Wyatt;  92-76  Satety  Equip- 
ment; 93-13  Medel;  93-28  Strohl;  94-7  Hereth;  97-20  Werte. 

90-3  Metz;  90-15  Playter.  91-18  [Airport  Operator];  92-32  BamhM; 
92-47  Cornwall;  92-75  Beck;  92-76  Safety  Equipment;  94-8  Nunez; 
94-5  Grant;  94-22  Haridns;  94-29  Sutton;  94-30  Columna;  95-10 
Diamond;  95-28  Attantw  Work!  Ainiwys;  97-7  Stalling;  97-18  Robin- 
son. 

92-19  Cornwall;  92-75  Beck;  92-76  Safety  Equipment;  93-7  Dunn; 
93-28  Strohl;  94-5  Grant;  94-30  Columna;  95-28  Atlantic  Worid  Air- 
ways; 96-17  Fanner,  97-11  Hampton;  97-18  Robinson. 

89-6  American  Airtines;  89-7  Zenkner  90-3  Metz;  90-1 1  ThunderbM 
Accessones;  90-39  Hart;  91-24  Esau;  92-1  Costeito;  92-4  Griffin; 
92-18  Bargen;  92-19  ComwaM:  92-57  Detroit  Metro.  Wayne  County 
Airporl;  92-74  Wendt;  92-76  Safety  Equipment;  93-2  Wendt;  94-5 
Grant;  94-16  Luxemtiurg;  94-29  Sutton;  95-12  Toyota;  95-28  Val- 
ley Air  97-7  StalNng;  97-1 1  Hwnplon. 

90-1 1  Thunderbird  Accessones;  91-2  Continental  Airtines. 

91-3  Lewis. 

93-28  Strohl;  94-39  Kirola. 

91-17  KDS  Aviatwn. 

89-6  Amencan  Airtir>es;  90-1 1  Thunderbird  Accessories;  90-39  j^tart; 
92-9  Griffin;  92-73  Wyat^,  93-19  Pacific  Sky  Supply;  94-6  Strohl; 
94-27  Larsen;  94-37  Houston;  95-18  Rayner,  96-1*  WeatAir,  96- 
24  Horizon. 

89-6  American  Airtines;  91-2  Continental  Airtines;  91-54  Alaska  Air- 
lines; 93-37  Airspect;  94-32  Detroit  Metro.  Wayne  Airport 

89-6  American  Airtines;  90-20  Carroll;  91-8  Watts  Agricultural  Avia- 
tkxi;  91-17  KDS  Aviation;  91-54  Alaska  Airtines;  92-46  Sutton- 

92-29  Haggland;  92-31  Eaddy;  92-^  Cuitep. 

92-72  Giuffrida;  96-15  Valtey  Air. 

91-12  &  91-31  Terry  &  Menne;  9272  Giuffrida;  95-26  Herath;  96-15 

VaHey  Air  97-1 1  Hampton. 
90-26   Waddell;   91-4   (Airport   Operatoil;   92-72   Giuffrida;   92-72 

Giuffrida;  94-18  Luxemburg,  94-28  Toyota;  95-25  Conquest;  96-17 

Fonnar. 


90-21  Cwom  9S-26  Herelh. 
92-3  Parte 

82-19  ComwaN;  95-26  Harath;  96-24  Horizon 
9e-3Paik 
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13232 
13233 


13234 


13235  . 

Part  14 
14.01  ... 

14.04  ... 

14.05  ... 

14.12  ... 
1420  ... 
1422  ... 
1426  ... 
1428  ... 
21.181  . 
21.303  . 
25.855  . 

39.3  

43.3  ..... 
43.5..... 
43J  ._. 

43.13  ... 


66.15 .. 

65.92 

91.7  

91.8(91.11  as  of  8/18/90) 
91.9  (91.13  as  of  8/18/90) 


9129  (91.7  as  of  8^8/90) 


91.65(91.111  I 
91.67(91.1131 

91.71  

91.75(91.1231 


of  8/18/90) 
0(8/18/90) 


0(6/18/90) 


91.79  (91.119  as  0(8/18/90) 
91^7(91.129  as  of  8/18/90) 

91.103 

91 .1 1 1  

VI  alio       •■••■■«•••••••■•■••»■••■•••■••••« 

91.173  (91.417  as  o(  8/18/90) 


89-Schuttz;  90-20  Degenhardt,  92-1  Costeito;  92-18  Bargen;  92-32 
BamhHI;  93-28  Strohl;  94-28  Toyota;  95-12  Toyota;  95-16  MuttiaN: 
96-6  Ignatov 

89-1  Gressani;  89-4  Metz;  89-5  Schultz;  89-7  Zenkner,  89-8  Thun- 
deibird  /Accessories;  90-3  Metz;  90-11  Thunderbird  Accessories; 
90-19  Continental  Airtines;  90-20  Degenhardt;  90-25  &  90-27 
Gabbert;  90-35  P.  Adams;  90-19  Continental  Airtines;  90-39  Httt; 
91-2  Continental  Airtines;  91-3  Lewis;  91-7  Pardue;  91-6  Watts  Ag* 
ricultural  Aviation;  91-10  Graham;  91-11  Continental  Airtines;  91-12 
Ba/gen;  91-24  Esau;  91-26  Britt  Airways;  91-31  Terry  &  Menne, 
91-32  Bargen;  91-43  &  91-44  Delta;  91-45  Parte;  91-46  Delta;-91- 
47  Delta;  91-48  Wendt;  91-52  KDS  Aviatton;  91-53  Koilter,  92-1 
Costeito;  92-3  Parte;  92-7  Wes^,  92-11  Alilin;  92-15  DiHman;  92-16 
Wendt;  92-18  Bargen;  92-19  Cornwall;  92-27  Wendt;  92-32 
Bamhill;  92-34  Carrell:  92-35  Bay  Land  Aviatton;  92-36  Southwest 
Airtines;  92-39  Beck;  92^45  O'Brien;  92-52  Beck;  92-56  Montauk 
Caribbean  /^rways;  92-57  Detroit  Metro.  Wayne  Co.  Airport;  92-67 
USAir;  92-69  McCabe;  92-72  Giuffrida;  92-74  Wendt;  92-78  TWA; 
93-6  Wendt;  93-6  Westair  Commuter;  93-7  Dunn;  93-8  Nunez;  93- 
19  Pacifto  Sky  Supply;  93-23  Alton;  93-27  Simmons;  93-28  Strohl; 
93-31  Allen;  93-32  Nunez;  94-9  B  &  G  Instruments;  94-10  Boyle; 
94-12  Bartusiak;  94-15  Columna;  94-18  Luxemburg;  94-23  Perer. 
94-24  Page;  94-26  French  /Aircraft;  94-28  Toyota;  95-2  Meronek; 
95-9  Woodhouse;  95-13  Kdrain;  95-23  Atlantic  Worid  Airways;  95- 
25  Conquest;  95-26  Hereth;  96-1  [Airport  Operator];  96-2  Skydiving 
Center  97-1  Mkltown  Neon  Sign;  97-2  Sanford  Air;  97-7  Stalling: 
97-22  Sanford  /Ain  97-24  Gordon  Air. 

90-19  Continental  Airtines;  90-31  Carroll;  90-32  &  90-38  Continental 
/Airtines;  91-4  [Airport  Operator];  95-12  Toyota;  96-6  [Airport  Opera- 
tor]; 96-23  Kilrain. 

90-11  Thunderbird  /Accessories;  90-12  Continental  Airtines;  90-15 
Ptayter,  90-17  Wilson;  92-7  West 

92-74  &  93-2  Wendt;  95-18  Pacific  Sky  Supply. 

91-17  &  92-71  KDS  Aviatton. 

91-17,  91-52  &  92-71  KDS  Aviatton;  93-10  Costelo:  95-27  Valtey 
Air. 

90-17  Wilson. 

95-27  VaHey  Air. 

91-52  KDS  Aviatton;  96-22  Woodhouse.    - 

93-29  Sweeney. 

91-62  KDS  Aviatton;  95-27  Valtey  Air. 

95-9  Woodhouse. 

96-25  USAir. 

93-19  Pacific  Sky  Supply;  95-18  Pacific  Sky  Supply. 

92-37  Giuffrida. 

92-10  Flight  Unlimited;  94-4  Northwest  Aircraft  Rental. 

92-73  Wyatt. 

96-18  Kilrain. 

91-8  Watts  /Agricuttural  Aviatton. 

90-1 1  Thunderbird  Accessories;  94-3  Valtey  Air.  94-38  Bohan;  96-3 
America  West  Airtines;  96-25  US/Air,  97-9  Alphin;  97-10  Alphin. 

90-25  &  90-27  Gabbert;  91-8  Watts  Agricuttural  Aviation;  94-2 
Woodhouse;  96-18  Kilrain. 

92-73  Wyatt 

92-73  Wyait 

97-8  Pacific  Av.  d/b/a  Inler-lstand  HeRcoptars;  97-16  Mauna  Kea. 

92-3  Parte 

90-15  Pteytar  91-12  &  91-31  Jerry  &  Menne;  92-8  WaOdrw;  92-40 
Wendt  92-48  USAir,  92-49  Rtohardson  &  Shimp;  92-47  Cornwall: 
82-70  USAir;  93-9  Wendt;  93-17  Melcalf;  93-18  Westair  Com- 
muter; 93-29  Sweeney;  94-29  Sutton;  95-26  Hereth;  96-17  Fanner. 

96-6  Ignatov;  97-12  Mayer. 

91-8  Watts  Agricultural  Aviatton;  92-10  Flight  Unfimitad;  94-4  North- 
west Aircraft  Rental. 

91-29  Sweeney:  94-21  Sweeney. 

91-29  Sweeney. 

97-11  Hampton. 

91-12  &  91-31  Terry  &  Menne;  92-8  Waikins;  92-40  Wendt;  92-40 
Rtohardson  &  Shimp;  93-9  Wendt 

90-15  Ptayter;  92-47  Cornwall;  93-17  Metcaif. 

91-12  &  91-31  Terry  &  Menne;  92-8  Watkins. 

95-26  Haretti. 

96-17  Fennar. 

96-17  Fanner. 

95-26  Herelh. 

91-8  Watts  Agricuttural  Aviation. 
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91.213 
91.403 
91.406 
91.703 
107.1  .. 


107.13  . ... 


.■••■••••••••y. 


•-»■*».  ■  •■ 


107^ 
107.21 


107.25 

loe^ .. 


108.7  .._ 

103.10  .. 

108.11  » 

108.13  .. 

121.133 

121.153 

121.317 
121.318 
121.367 
121.571 
121.589 
121.628 
135.1  .... 
135.5  -.. 

135.25  .. 

135.63  .. 

135.87  .. 

135.96  .. 

135.179 

135.185 

135.263 

136.267 

135.293 

135.3« 

136.411 

135.413 

135.421 
136.437 
145.1  ..- 
145.3  ™ 
145.25  .. 
145.45  .. 

145.47  .. 

146.48  .. 
146.53  .. 
145.57  .. 
146.61  .. 

191  

298.1  .„ 
3Q2J  .... 


97-11  Hampton. 

97-8  Pacific  Av.  d/b/a  Inter-Island  He(kx)pters. 

97-16  Mauna  Kea. 

94-29  Sutton. 

90-19  Continental  Airlines;  90-20  Degenhardt;  91-4  (Aiiport  Operaflor]: 
91-68  (Airport  Operator). 

90-12  &  90-19  Continental  Air<ines:  91-4  (Airport  Operator];  91-18 
(Airport  Operator];  91-40  (Airport  Operator];  91-41  (Airport  Opera- 
tor]; 91-48  (Airport  Operatof);  96-1  (Airport  Operator];  97-23  Detroit 
Metropolitan. 

90-24  Bayer.  92-58  Hoed);  97-20  Werte. 

80-5  SctHjttz;  90-10  Webb;  90-22  Degenhardt;  90-23  Broytes;  90-26 
&  90-43  Wadde«;  90-33  Cato;  90-39  Hart.  91-3  Lewis;  91-10  Gra- 
ham; 91-30  Trnjillo;  91-38  Esau;  91-53  KoHer,  92-32  Bamtiill;  92- 
38  Cronberg;  92-46  Sutton-Sautter;  92-61  Koblick;  92-59  PeM(- 
Jackson;  94-5  Grwit;  94-31  SmaHing;  97-7  Stalling. 

94-30  Coiumna. 

90-12.  90-18.  90-19.  91-2  &  91-9  Continental  Airlines:  91-33  Delia 
Air  Ones:  91-54  Aiasita  Airlines;  91-55  Continental  Airlines;  92-13 
&  94-1  Delta  Air  Unas;  94-44  American  Airlines;  96-16  WestAir. 
96-19  (Air  Carrier]. 

90-18  &  90-19  Corrtinental  Airlines. 

96-16  WestAir. 

90-23  Broytes;  90-26  Waddeil;  91-3  Lewis;  92-46  Sutton-Sautter  94- 
44  Amencan  Airlines. 

90-12  &  90-19  Continental  Airlines:  90-<37  htorttiwest  Airlines. 

90-18  ContinentaJ  Airlines. 

92-48  &  92-70  USAir.  95.11  Horizon;  96-3  America  West  Airlines; 
96-24  Horizon;  96-25  USAir,  97-21  Delta. 

92-37  Giuffrida;  94-18  Luxemburg. 

92-37  Giuffrida. 

90-12  Continental  Airlines;  96-25  USAir. 

92-37  Giuffrida. 

97-12  Mayer. 

95-1 1  Horizon;  97-21  Delta. 

95-8  Charter  Airlines;  95-25  Conquest 

94-3  Valley  Air.  94-20  Conquest  Helicopter;  95-25  Conquest;  95-27 
VaHey  Air;  96-15  Valley  Air. 

92-10  Flight  Unhmited;  94-3  Valley  Air  95-27  Valley  Air  96-15  VaHey 
Air. 

94-40  Polynesian  Ainrays;  95-17  Larry's  Flying  Service;  95-28  Atlan- 
tic; 96-4  South  Aero. 

90-21  Carroll. 

95-1 7  Larry's  Flying  Service. 

97-11  Hampton. 

94-40  Polynesian  Ainmays. 

95-9  Charter  Airlines;  96-4  South  Aero. 

95-8  Charter  Airlines;  95-17  Larry's  Flying  Service;  96-4  South  Aero. 

95-1 7  Larry's  Flying  Sendee;  96-4  South  Aero. 

96-1 7  Larry's  Flying  Service. 

97-11  Hampton. 

94-3  Valley  Air;  96-15  Valley  Air  97-8  Pacific  Av.  d/b/aJ  Inter-Island 
Helicopters;  97-16  Mauna  Kea.  , 

93-36  Valley  Air  94-3  Valley  Air;  96-15  Valley  Air. 

94-3  Valley  Air  96-15  Valey  Air. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

90-1 1  Thundertoifd  Accessories. 

94-2  Woodhouse;  97-9  Alphin. 

90-1 1  Thundert)ird  Accessories. 

90-12  &  90-19  Continental  Airlines:  90-37  Northwest  Airlines. 

92-10  Flight  Unlimited. 

90-22  USAir. 


4tCFfl 


1.47 
171  e( 
171.2  .... 

171.8  .„. 
172.101 


92-76  Safety  "EquipmenL 

95-10  Diamond. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhatt:  96-26  Mid- 


92-77  TCI. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling:  96-26  Midtown. 
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172.200 
172.202 
172.203 
172.204 

172.300  . 

172.301  . 
172.304  . 
172.400  . 
172.402  . 
172.406  . 
173.1  ..... 
173.3  ..... 

173.6  ..-. 
173.22(a) 

173.24  .„ 

173.25  ... 
173.27  ... 
173.115  . 
173.240  . 
173.243  . 
173.260  . 
173.288. 
175.25 
191.5  . 

191.7  . 
821.30 
821.33 


w<>;ii^Hil«»9il 


92-77  TCI;  94-28  Toyota;  95-16  Mulh^,  96-26  Midtown. 

92-77  TO;  94-28  Toyota;  94-31  SmaHing:  95-18  MuRwi. 

94-28  Toyota. 

92-77  TCI;  94-28  Toyota;  94-31  SmaHing;  95-16  MulhaH. 

94-31  Smalling;  95-16  MulhaH;  96-26  Midtown. 

94-31  SmaHing;  95-16  Mulhall. 

92-77  TCI;  94-31  Smalling:  95-16  Mulhall. 

92-77  TCI;  94-28  Toyota;  94-31  SmaHing;  95-16  Muttui. 

94-28  Toyota. 

92-77  TO. 

92-77  TCI;  94-28  Toyota:  94-31  SmalHng:  95-16  Muihan. 

94-28  Toyota:  94-31  SmaNing. 

94-28  Toyota. 

94-28  Toyota;  94-31  SmMing. 

94-28  Toyota:  95-16  Mulhall 

04-28  Toyota. 

92-77  TCI. 

92-77  TCI. 

92-77  Ta. 

94^28  Toyota. 

94-28  Toyota 

94-28  Toyota;  94-31  SmaHing. 

94-31  SmaHing. 

97-13  Westair  Commuler. 

97-13  Westair  Commuter. 

97-73  Wyatt. 

90-2tCarTOll. 


5  U.S.G.: 
504 


552.... 
554... 

566  ■••• 

567  _.. 


704  ...... 

5332.... 
11UAC.: 

362 

28  U.S.C.: 

2412  .... 

2462  .... 

48  U.S.C.: 

5123  .... 
40102  .. 
44701  .. 
44704  .. 
46110  .. 

46301  

46303 

49  U.S.C.  App.: 

1301(31)  (operate) . 

(32)  (person)  

1356 ., 

1357  ...„ „ 


1421 
1429 
1471 


1472 
1475 


1486 
1800 


90-17  Wilson;  91-17  &  92-71  KDS  Aviation;  92-74,  93-2  &  93-9 
Wendt:  93-29  Sweener.  94-17  TCI;  96-27  VaHey  Air  96-22 
Woodhouse. 

90-12, 90-18  &  90-19  Continental  Airlines:  93-10  CosteHo. 

90-18  Continental  Airlines:  90-21  Carroll:  95-12  Toyota. 

90-21  Carroll;  91-54  Alaska  Airlines. 

90-20  Degenhardt;  90-21  Carroll:  90-37  htorthwest  Airines:  94-2S 
Toyota. 

95-14  Charter  Airlines. 

95-27  VaHey  Air. 

91-2  Continental  Airknes. 

93-10  Costelto:  96-22  Woodhouse. 
90-21  Carroll. 

95-16  MulhaH;  96-26  &  97-1  HlMlown  Neon  Sign. 

96-17  Fenner. 

96-6  Ignatov;  96-17  Fenner. 

96-3  America  West  Airlines;  96-15  VaHey  Air. 

96-22  Woodhouse;  97-1  Midtown  Neon  Sign. 

97-1  Midtown  Neon  Sign;  97-16  Mauna  Kea:  97-20  fVerie. 

97-7  Staling. 

93-18  Westair  Commuter. 

93-18  Westair  Commuter. 

90-18  &  90-19.  91-2  Continental  Airlines. 

90-18.  90-19  &  91-2  Continental  Airlines:  91-41  (Airport  Operator): 
91-58  (Airport  Operator]. 

92-10  Flight  Unlimited;  92-48  USAir  92-70  USAir  93-6  WendL 

92-73  W^ 

89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-12.  90-18  &  90- 
19  Continental  Airlines;  90-23  Broytes;  90-26  &  90-43  WaddeN;  90- 
33  Cato;  90-37  Northwest  Airlines;  90-39  Hart;  91-2  Continental 
Airtines;  91-3  Lewis;  91-18  (Airport  Operator];  91-63  Kelar  92-6 
DeNa  Air  Unes;  92-10  Flight  UnHmited;  92-46  Sutton-Sautter  92-61 
KobHck:  92-74  Wendt;  92-76  Saiety  Equipment;  94-20  Conquer 
Helicapters:  94-40  Poiyneaian  Airways;  96-6  Ignatov;  97-7  StaMng. 

96-6  Ignatov. 

90-20  Degenhardt:  90-12  Continental  Airlines;  90-18.  90-19  8  81-1 
Continental  Airtines:  91-3  Lewis;  91-18  (Airport  Operator]:  94-40 
Polynesian  Airways. 

90-21  Carroll;  96-22  Woodhouse. 

92-77  TCI;  94-19  Pony  Express;  94-28  Toyota;  94-31  SmaHing:  9^ 
12  Toyota. 
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aVIL  PENALTY  ACnONS-OSDERS 
ISSUED  BY  THE  ADMINISTRATOR 

DIGESTS 

(Cuirait  as  of  September  30, 1997) 

The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  simimarize 
key  points  of  the  decision.  The 
fbUowing  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from  July  1, 
1997.  to  September  30. 1997.  The  FAA 
publishes  noncxmiulative  supplements 
to  this  compilation  on  a  quarterly  basis 
(e.^.  AfHil,  July,  October,  and  January  of 
each3rear}. 

These  digests  do  not  constitute  legal 
aisthoiity,  and  should  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 
intvtded  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context 

In  the  Matter  of  Gordon  Air  Services 
Order  No.  97-24  (7/1/97) 

Counsel  Granted  Leave  to  Withdraw; 
Extension  of  Time.  Counsel  for 
Respondent  is  granted  leave  to 
withdraw  as  counsel,  and  Respondent  is 
granted  30  days  to  file  its  appeal  brief, 
either  on  its  own  or  through  new 
counsel.  No  ftuther  extension  of  time  for 
the  appeal  brief  vriU  be  granted. 

In  the  Matter  of  Peter  A.  Martin  &■  James 
C.  Jaworski  Order  No.  97-25  (7/17/97) 

Appeal  Dismissed.  Because 
Complaint  has  withdrawn  its  notice  of 
appeal,  its  appeal  is  dismissed. 

In  the  Matter  of  Delta  Air  Lines  Order 
No.  97-26  (81/13/97) 

Appeal  Dismissed.  Complainant  has 
withdrawn  its  notice  of  appeal.  As  ■ 
result,  its  appeal  is  dismissed. 

In  the  Matter  of  Lock  Haven  Ainnotive 
Company,  Inc.  Order  No.  97-27  (8/20/ 
97) 

Appeal  Dismissed.  Respondent  has 
withdrawn  its  notice  of  appeal.  As  a 
result,  its  appeal  is  dismissed. 

Li  the  Matter  of  Contmental  Airiines, 
Inc.  Order  No.  97-28  (9/26/97) 

Request  to  Pile  Late  Hotice  (^Appeal 

and  Appeal  Brief  Denied.  After 
Complainant  annoimced  that  it  would 
not  go  forward  iwith  this  case,  the  law 
judge  issued  a  written  order  dismissing 
the  case,  finding  that  Complainant  was 
in  default.  The  order  was  seat  to  the 
former  afeacy  counsel  mistakenly. 
Complaintant's  motion  to  file  a  late 
aoticm  ai  appeal  and  ^paal  brief  is 


denied.  Although  the  law  judge's  failure 
to  send  the  order  to  the  current  agency 
counsel  constituted  good  cause  for  filing 
a  late  notice  of  appeal,  it  does  not  justify 
waiting  a  year  to  request  permission. 

COMMERCIAL  REPORTING  SERVICES 
OF  THE  AIMONISTRATOR'S 

OVZL  PENALTY  DEOSIONS  AND 
ORDERS 

1.  Commercial  Publications:  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  in  the 
following  conunercial  publications: 
Civil  Penalty  Cases  Digest  Service, 

published  by  Hawkins  Publishing 
Company,  Inc.,  P.O.  Box  480,  Mayo. 
MD,  21106,  (410)  798-1677 
Federal  Aviation  Decisions,  Clark 
Boardman  Callaghan,  a  subsidiary  of 
West  Information  Publishing 
Company,  50  Broad  Street  East, 
Rochester,  NY  14694, 1-800-221- 
9428 

2.  CD-flOM.  The  Administrator's 
orders  and  decisions  are  available  on 
CD-ROM  through  Aeroflight 
Publications,  P.O.  Box  854,  433  Main 
Street.  Gruver.  TX  79040,  (806)  733- 
2483. 

3.  On-Line  Services.  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  though 
the  following  on-line  services: 

•  Westlaw  (the  Database  ID  is 
FTRAN-^AA) 

•  LEXIS  [Transportation  (TRANS) 
Library,  FAA  file.] 

•  CompuServe 

•  FedWorld 

FAA  OFnCES 

The  Administrator's  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in 
FAA  headquarters:  FAA  Hearing 
Docket.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Room  924A,  Washington. 
DC  20591;  (202)  267-3641. 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 
Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AMC-7), 
Mike  Monioney  Aeronautical  Center. 
6500  South  MacArthur  Blvd., 
Oklahoma  City.  OK  73125;  (405)  954- 
3296 
Office  of  the  Assistant  Chief  Coimsel  for 
the  Alaskan  Region  (AAL-7),  Alaskan 
Region  Headquarters,  222  West  7th 
Avenue.  Anchorage.  AK  99513;  (907) 
271-5269 
Office  of  the  Assistant  Chief  Counsel  for 
the  Central  Region  (ACE-7),  Central 
Ragkm  Headquarters.  601  East  12th 


Street,  Federal  Building,  Kansas  Cityi 
MO  64106;  (816)  426-5446 

Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (AEA-7),  Eastern 
Region  Headquarters.  JFK 
International  Airport,  Federal 
Building.  Jamaica.  NY  11430;  (718) 
553-3285 

Office  of  the  Assistant  Chief  Counsel  for 
the  Great  Lakes  Region  (AGL-7),  2300 
East  Devon  Avenue,  Suite  419,  Des 
Plaines,  IL  60018:  (708)  294-7108 

Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  (ANE-7), 
New  England  Region  Headquarters.  12 
New  England  Executive  Park.  Room 
401,  Burlington.  MA  01803-5299; 
(617)  238-7050 

Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(ANM-7),  Northwest  Mountain 
Region  Headquarters,  1601  Lind 
Avenue  SW.,  Ronton,  WA  98055- 
4056;  (206)  227-2007 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southern  Region  (ASO-7), 
Southern  Region  Headquarters,  1701 
Colimibia  Avenue,  College  Park.  GA 
30337;  (404)  305-5200 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Region  (ASW-7). 
Southwest  Region  Headquarters,  2601 
Meacham  Blvd.,  Fort  Worth,  TX 
76137-4298;  (817)  222-5087 

Office  of  the  Assistant  Chief  Counsel  for 
the  Technical  Center  (ACT-7). 
Federal  Aviation  Administration 
Technical  Center,  Atiantic  City 
International  Airport,  Atiantic  City, 
NJ  08405:  (609)  485-7087 

Office  of  the  Assistant  Chief  Counsel  for 
the  Western-Pacific  Region  (AWP-7). 
Western-Pacific  Region  Headquarters, 
15000  Aviation  Boulevard,  Lawndale. 
CA  90261;  (310)  725-7100 

Issued  in  Washington,  DC  on  October  7. 
1997. 
JaaMS  S.  Dilbsws. 

Assistant  Chief  Counsel  for  Litigation. 

[PR  Doc.  97-27402  Filed  lO-lS-97: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Sufflmary  Notica  No.  PE-07-6O| 

Petitions  for  Exemption;  Summary  ol 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AOaiCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispos iti( 
of  prior  petitions. 
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SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
R^iulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
partiticpation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  of  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  21. 1997. 
AOOnESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attii:  Rule  Docket  (AGG- 
200).  Petitfon  Docket  No.  23771,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTSOfoa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  die  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11): 

Issued  in  Washington.  D.C  on  October  6, 
1997. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  BBgalations. 

Petitions  for  Exemption 

DodtetAfo.;  23771. 

Petitioner:  Cessna  Aircraft  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a),  and  91.531(a)  (1)  and  (2). 

Description  of  Relief  Sought: 

To  amend  exemption  no.  4050,  which 
permits  single  pilot  operations  in 
Cessna  Citation  Models  550,  S5S0. 552. 
and  560.  provided  the  pilot  meets 
certain  experience  and  training 


requirements  and  qualifications.  Cessna 
requests  an  amendment  to  the 
requirement  that  an  applicant  seeking 
initial  single  pilot  authorization  must 
satisfactorily  accomplish  the  final 
practical  test  within  10  days  aftn 
training  has  been  completed.  Cessna 
requests  the  time  period  to  complete  the 
final  practical  test  be  extended  from  10 
days  to  45  days. 

(FR  Doc.  97-27361  Filed  10-15-^7;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notioa  Na  PE-«7-«'q 

Petitions  for  Exemption;  Summary  of 
Petitions  Recelvad;  Diapoattkms  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  miist  be  received 
on  or  before  November  3, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No. .  800 

Independence  Avenue.  SW., 
Washington.  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNT©faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  die  assigned  r^ulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 


Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  BOO 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  purvuant  to 
paragraphs  (c),  (e)  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Wasliington.  DC.  on  Octobar  7, 
1997. 

Doaald  P.  Byrne, 
Aaststoxrt  Chief  Counsel  for  Regulations. 

Petitions  fiiv  Exemption 

DocJcst  No.;  28855. 

Petitioner:  OfEthore  Logistics,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
13S.152(a). 

Description  of  Relief  Sought:  To 
permit  Ofishore  Logistics  to  operate 
certain  midtiengine  turbine-powered 
rotorcraft  with  a  seating  configuration  of 
10  to  19  seats,  excluding  any  reqxiired 
crewmember  seat,  that  were  brought 
onto  the  U.S.  register  after,  or  were 
registered  outside  the  United  States  and 
added  to  OfEshore's  Operations 
Specifications  after.  GNctober  11, 1991, 
vidthout  an  approved  digital  flight  data 
recorder. 

Docket  No.:  28905. 

Petitioner:  Petroleum  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought  To 
permit  Petroleiun  Helicopters  (PHI)  to 
place  two  Bell  214ST  helicopters 
(Registration  Nos.  N59805  and  N59B06. 
and  Serial  Nos.  28141  and  28140, 
respectively),  and  one  Bell  412SP 
helicopter  (Registration  No.  N142PH, 
Serial  No.  33150),  on  PHI's  Operations 
Specffications  and  to  operate  those 
aircraft  in  nonscheduled  part  135 
operations  until  August  18,  2001, 
without  a  digital  fli^t  data  recorder 
installed  in  those  aircraft 

Di^Mwitions  of  Petitions 

Docket  Ato.:  28291. 

Petitioner:  Airiine  Crew  Training 
Corporation.  

Sections  of  the  FAR  Affected:  14  CFR 
121.41  l(aH2)  and  (3),  and  (b)(2); 
121.413(b),  (c),  and  (d);  and  appendix  H 
to  part  121. 

Description  of  Reli^  Sought/ 
Disposition:  To  continue  to  permit 
Airline  Crew  Training  Corporation 
(ACT),  without  holding  an  air  carrier 
operating  certificate,  to  train  part  121 
certificate  holders'  pilots,  flight 
ragineers.  and  chedc  airmen  in  initial. 
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transitioa.  upgrade,  diSisrences.  and 
recurrent  training  in  Federal  Aviation 
Administration  (FAA)-approved 
simulators,  without  ACT's  instructors 
and  ciieck  airmen  meeting  all  the 
applicable  training  requirements  of  part 
121,  subpart  N.  Grant.  September  30, 
1997.  Exemption  No.  6165A. 

Docket  iVo:  27180. 

Petitioner:  EVA  Airways  Corporadon. 

Sections  of  the  FAR  Affected:  14  CFR 
61.77(a)  and  (b),  and  63.23(a)  and  (b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  issuance  of 
U.S.  special  purpose  pilot  certificates 
and  special  purpoae  flight  engineer 
certificates  to  airmen  employed  by  EVA 
Airways  without  those  airmen  meeting 
the  requirement  to  hold  a  current 
foreign  certificate  or  license  issued  by  a 
foreign  contracting  State  to  the 
Convention  on  International  Civil 
Aviadon  (ICAO),  provided  the  airmen 
hold  appropriate  certificates  issued  by 
the  Civil  Aeronautics  Administration, 
Republic  of  China  (CAARC).  Grant. 
September  30.  1997.  Exemption  No. 
6689. 

Docket  No.:  27402. 

Petitioner:  Atlantic  Coast  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
61.57(e),  121.433(c)(l)(iii),  121.441(a)(1) 
and  (bMl).  and  appendix  F  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  continue  to  permit 
Atlantic  Coast  Airlines  (ACA)  to 
conduct  an  FAA-monitored  training 
program  under  which  ACA  pilots  in 
command  and  seconds  in  command 
meet  ground  and  flight  recurrent 
training  and  proficiency  check 
requirements  through  a  single  visit 
training  program  (SVTP).  Grant. 
September  30,  1997,  Exemption  No. 
57838. 

Docket  No.:  2M90. 

Petitioner:  Delta  Air  Lines,  Inc.    

Sections  of  the  FAR  Affected:  14  CFR 
121.310(m). 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Delta  Air  Lines' 
(DAL)  current  exemption  that  permits 
DAL  to  operate  certain  foreign  registered 
Lockheed  L-1011-385-3  aircraft 
without  conforming  to  the  60-foot 
required  distance  between  emergency 
exits.  The  amendments  requested  would 
permit  DAL  to  operate  those  aircraft 
with  a  passenger  seating  capacity  in 
excess  of  241.  Denial.  September, 
Exemption  No.  5301C. 

Docket  No.:  27547. 

Petitioner:  Hughs  Aircraft  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
91.319(c). 

Detcription  of  Relief  Sought/ 
IXspoeition:  To  permit  Hu^ee  to 
operate  over  densely  populated  areas  or 


in  congested  airways  with  aircraft 
certificated  in  the  experimental 
category.  Denial,  September  26. 1997, 
Exemption  No.  6687. 

Docket  No.:  29004. 

Petitioner:  Captain  Robert  D. 
Marshall. 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sou^t/ 
Disposition:  To  allow  Captain  Marshall 
to  act  as  a  pilot  in  operations  conducted 
under  part  121  after  reaching  his  60th 
birthday.  Denial,  September  25.  1997. 
Exemption  No.  6688. 

(FR  Doc.  97-27384  Filed  10-15-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Office  of  Environment  and  Energy 
Meeting  Agenda 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  forum. 

summary:  The  FAA  is  issuing  diis  notice 
to  advise  the  public  of  a  forum 
sponsored  by  the  Office  of  Environment 
and  Energy  (AEE)  to  discuss  aviation- 
related  environmental  issues. 
DATES:  The  forum  will  be  held  on 
November  20. 1997  from  9:30  a.m.  to 
12:00  p.m. 

ADDRESSES:  The  forum  will  be  held  in 
room  3246B  at  the  Department  of 
Transportation,  400  F  Street  SW, 
Washington,  DC  20591. 
FOR  FURTNER  MFORMATION  CONTACT:  Mr. 
James  Littleton,  Office  of  Environment 
and  Energy,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591,  £ax 
(202) 267-5594. 

SUPPLBiBITARY  MFORMATION:  Notice  is 
hereby  given  of  a  public  forum 
sponsored  by  the  Federal  Aviation 
Administration  Office  of  Environment 
and  Energy  (AEE)  to  be  held  on 
November  20, 1997. 

The  FAA  Office  of  Environment  and 
Energy  (AEE)  is  developing  a  research 
agenda,  called  "Environmental  Research 
Beyond  2000,"  for  identifying  and 
addressing  aviation-related 
environmental  issues.  These  is'nies 
include  but  are  not  limited  to  t    iation- 
related  noise  and  emissions.  As  part  of 
its  efiott  to  obtain  input  from  all 
affiacted  parties,  AEE  will  hold  a  public 
forum  to  present  its  preliminary 
research  agenda  and  to  obtain 
information  from  the  public  for 
developing  and  refining  this  agenda. 


The  public  forum  will  be  part  of  the  first 
stage  in  the  agenda  building  process; 
later  activities  will  include  a  issue 
workshop,  which  will  result  in  a 
findings  report  to  guide  AEE's  research 
strategies. 

The  agenda  for  the  meeting  will 
include: 

•  Presentation  of  the  Environmental 
Research  Beyond  2000  program, 
outiining  objectives  and  goals  for 
research  activities  undertaken  by  the 
Office  of  Environment  and  Eneray. 

•  Presentation  of  examples  ofrecent 
and  on-going  environmental  research  by 
FAA  and  other  Federal  agencies  and 
interagency  groups. 

•  Public  comment  and  discussion  of 
aviation-related  environmental  issues 
and  concerns. 

Commercial  aviation  provides  great 
economic  benefits  to  the  United  States, 
and  with  the  "Environmental  Research 
Beyond  2000"  project,  AEE  is  seeking  to 
identify  Research  and  Development 
(R&D)  strategies  that  can  resolve  or 
remediate  environmental  impediments 
to  aviation  activities  and  fulfill  AEE's 
environmental  obligations.  These 
objectives  can  best  be  realized  by 
obtaining  participation  and  information 
from  all  interested  parties. 

In  addition,  AEE  is  seeking  public 
comment  and  information  regarding  the 
following  six  questions.  Input  from  the 
public  and  other  aviation  stakeholders 
on  these  questions  will  serve  as 
gtiidance  for  AEE  as  it  develops  an 
aviation-related  environmental  research 
strategy  that  best  addresses  the  concerns 
and  needs  of  those  affected  by  aviation 
activities. 

1.  What  aviation  environmental  issues 
concern  you  most  and  how  does  each 
affiact  you? 

2.  How  successful  have  existing 
aviation  remediation  and  mitigation 
policies  been  in  responding  to  the 
impact  of  aviation  activities  on  the 
environment? 

3.  What  is  being  done  to  address  your 
concerns  and  how  effective  is  it? 

4.  What  should  be  done  to  address 
your  concerns? 

5.  What  role  does  research  have  in 
addressing  your  concerns? 

6.  Are  important  effects  of  aviation 
activities  on  environmental  quality 
currenUy  not  addressed  in  government 
policy  and  scientific  research? 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  by 
November  6, 1997  to  present  oral 
statements  at  the  fonmi.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
MFORMATION  CONTACT.  Sign  and  oral 
interpretation  can  be  made  available  at 
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the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  fonun.  Written 
comments  should  be  addressed  to  the 
person  listed  under  the  heading  FOR 
FURTHER  MFORMATION  CONTACT. 
Comments  must  be  received  on  or 
before  December  15. 1997. 
Jamas  R.  Ltttlalon,  Jr.. 

Office  of  Environment  and  Energy  Analysis 
&  Evaluation  Branch.  • 

[FR  Doc.  97-27385  Filed  10-15-«7;  8:45  am] 

SaUNQ  OOOE  4StO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.  Special  Committee  186; 
Automatic  Dependent  Surveilianca— 
Broadcast  (ADS-B) 

Pursuant  to  section  10(aH2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Comnuttee 
186  meeting  to  be  held  November  3-4, 
1997,  starting  at  9  a.m.  on  Monday. 
November  3.  The  meeting  will  be  held 
at  RTCA,  Inc.,  1140  Connecticut 
Avenue,  NW,  Suite  1020.  Washington. 
DC  20036. 

The  agenda  will  include:  (l) 
Chairman's  Introductory  Remarks/ 
Review  of  Meeting  Agenda;  (2)  Review 
and  Approval  of  Minutes  of  the 
Previous  Meeting;  (3)  Ballot  Review  and 
Approval  of  Guidance  for  Initial 
Implementation  of  Cockpit  Display  of 
Traffic  Information  (Only  written 
comments  will  be  considered);  (4)  Other 
Business;  (5)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.  Suite  1020,  Washington,  DC  20036; 
(202)  833-9339  (phone);  (202)  833-9434 
(fax);  or  http://www.rtca.org  (web  site). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
anytime. 

Issued  in  Washington,  DC,  on  September  9, 
1997. 

Tany  K.  Haaaak, 

Deputy  Director,  Office  of  System 
Architecture  and  Investment  Analysis. 
Designated  Official. 

(FR  Doc.  97-27496  Piled  10-15-07;  8.4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminlatrMion 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Uae  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Houghton  County  Memorial  Airport, 
Hancocl(,MI 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Houghton  County 
Memorial  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Tide  DC  of  the 
Onmibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  17. 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  MI  48111. 

In  addition,  one  copy  of  any 
comments  submittid  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Sandra  D. 
LaMothe,  Airport  Manager  of  the 
Houghton  County  Airport  Committee  at 
the  following  address:  Route  1,  Box  94, 
Calumet,  MI  49913. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Houghton 
County  Airport  Committee  under 
section  158.23  of  part  158. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Jon  Gilbert.  Program  Manager,  Federal 
Aviation  Administration,  Detroit 
Airports  District  Office,  Willow  Run 
Airport,  East,  8820  Beck  Road. 
Belleville,  MI  48111  (313-487-7281). 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLBUBfTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Houghton  County  Memorial  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Tide  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158) 

On  September  24, 1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 


submitted  by  Houghton  County  Airport 
Committee  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
December  16, 1997. 

The  following  is  a  brief  ovwview  of 
the  application. 

PFC  Application  No.:  97-05-C-OO- 
CMX. 

Level  of  the  proposed  PFC:  $3.00.     . 

Proposed  charge  effective  date: 
January  1, 1998. 

Proposed  charge  expiration  date:  July 
1, 1998. 

Total  estimated  PFC  revenue: 
$71,753.00. 

Brief  description  of  proposed  projects: 
(1)  Construct  security  fence  (Phase  I);  (2) 
Rehabilitate  HIRL  (Runway  13/31);  (3)  - 
Expand  GA  apron  (200x600');  (4) 
Reimbursement  of  charges  for  IVC 
application  preparation  (PFC  No.  95- 
03-U-00-<:MX  and  96-04-X-OO-CMX): 
(50  Sanitary  Sewer  Upgrade  (Phase  I); 
(6)  Rehabilitate  HVAC  (Terminal 
Building);  (7)  Acquire  SRE  (Front  End 
Loader);  (8)  Rehabilitate  Runway  13/31 
(Ensineering  Oidy). 

dlass  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  FARf4>art  135 
operators  who  file  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  gennane  to  the 
application  in  person  at  the  Houghton 
County  Airport  Oimmittee. 

Issued  in  Des  Plainet,  lUinois,  on  October 
2,1997. 

Banflo  Da  LaoB. 

Manager,  Planning/Programming  Branch, 
Airports  Division.  Great  Lakes  Region. 
[FR  Doc  97-27360  Filed  10-15-97;  8:45  am) . 
HUJNG  CODE  4aiO-f3-M 


DEPARTMENT  OF  TRANSPORTATION 

Fedacal  Aviation  Administration 

Notioa  of  infant  To  Rule  on  Application 
To  Impose  and  Use  ttw  Revenue  From 
a  Passenger  Facility  Charge  (PFQ  at 
Loa  Angeles  International  Airport 
(LAX).  Loa  Angeles,  CA 

agency:  FedOTal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
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application  to  impose  and  use  the 
revenue  bom  a  PFC  at  Los  Angeles 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  17. 1997. 
ADDRESSES:  Comments  on  the 
application  may  be  mailed  or  delivered 
in  triplicate  to:  Federal  Aviation 
Administration.  Airports  Division, 
15000  Aviation  Blvd.,  Room  3024. 
Lawndale.CA  90261. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Jerald  K. 
Lee.  Deputy  Executive  Director.  Los 
Angeles  World  Airports,  #1  World  Way. 
Los  Angeles.  CA  90045-5803. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Los  Angeles 
World  Airports  under  section  158.23  of 
Part  158. 

FOA  FURmER  MFOMMTION  CONTACT:  John 
Milligan,  Supervisor.  Standards  Section. 
AWP-621,  Airports  Division.  Federal 
Aviation  Administration,  15000 
Aviation  Mvd.,  Room  3024,  Lawndale, 
CA  90261,  Telephone  (310)  725-3621. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPtaeHTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  LAX 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  22, 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
kubmitted  by  the  Los  Angeles  World 
Airports  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  28,  1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number  PFC  No.  97- 
04-C-OG-LAX. 

Lewi  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1. 1998. 

Proposed  charge  expiration  date: 
March  31.  2000. 

Total  estimated  PFC  revenue 
collected:  $150,000,000.00. 

Brief  description  of  the  proposed 
impose  and  ase  profect:  Noise 


mitigation  program  for  sound  insulation 
of  residences. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT,  hi  addition, 
any  perion  may.  upon  request,  inspect 
the  application,  notice  and  other 
documents  germane  to  the  application 
in  person  at  the  Los  Angeles  World 
Airports  Office. 

Issued  in  Los  Angeles.  California,  on 
September  26, 1997. 
HaraaBCBHn. 

ManagBT,  Airports  Division,  Western-Pacific 
Region. 

[PR  Doc.  97-27381  Filed  lO-lS-97;  8:45  am] 
■■JJNQ  COM  4aiS-U-H 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatratlon 

[Doctet  Na  97-016,  Notice  1] 

Reports,  Forms,  and  Record  keeping 
Requirements 

AQGNCY:  National  Higt>way  Traffic 
Safety  AdminUtration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
pro{>osed  collections  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  new  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995,  before  seeking  OMB 
approval.  Federal  agencies  must  solicit 
public  comment  on  proposed 
collections  of  information,  including 
extensions  and  reinstatements  of 
previously  approved  collections. 
DATES:  Comments  must  be  received  on 
or  before  December  15,  1997. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Section,  Room 
5109,  NHTSA.  400  Seventh  St..  S.W., 
Washington,  D.C.  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  conunent  is  provided,  by 
referencing  its  OMB  Clearance  Number. 
It  is  requested,  but  not  required,  that 
one  (1)  original  plus  two  (2)  copies  of 
the  comments  be  provided.  The  Docket 
Section  is  open  on  weekdays  from  9:30 
a.m.  to  4  p.m. 


TOR  FURTHER  MFORMATXM  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Mr.  Edward 
Kosek,  NHTSA  Information  Collection 
Clearance  Officer,  NHTSA,  400  Seventh 
Street.  S.W.,  Room  6123,  Washington, 
D.C.  20590.  Mr.  Kosek's  telephone 
number  is  (202)  366-2589.  Please 
identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Clesffance  Number. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  considt 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
dociunent.  Under  OMB's  regulations  (at 
5  CFR  1320.8(d)),  an  agency  must  ask 
for  public  conunent  on  the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collection  of  information: 

Fatality  Analysis  Reporting  System 
(EARS) 

Type  of  Request — Reinstatement  of 
clearance. 

OMB  Clearance  Number— 2127-0006 

Form  Numbers— HS-21A.  HS-214A, 
HS-214B  and  HS-214C. 

Requested  Expiration  Date  of 
Approval — December  31,  2000 

Summary  of  the  Collection  of 
Information — FARS  is  the  major  sjrstem 
that  acquires  a  national  census  of 
information  on  fatal  motor  vehicle 
traffic  crashes.  This  information  is 
collected  directiy  from  existing  State 
files  and  documents.  Under  both  the 
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Highway  Safety  Act  of  1966  and  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966,  NHTSA  has  the 
responsibility  to  collect  crash  data  that 
support  the  establishment  and 
enforcement  of  motor  vehicle 
regulations  and  highway  safety 
programs.  These  regulations  and 
programs  are  developed  to  reduce  the 
severity  of  injury  and  property  damage 
associated  with  motor  vehicle  crashes. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information — FARS  is  the  largest  and 
most  comprehensive  data  base  of  fetal 
crash  data  in  the  world.  The  total  user 
population  includes  Federal  and  State 
agencies  and  the  private  sector.  This 
information  comprises  a  national  data 
base  that  is  NHTSA's  and  many  States' 
principal  means  of  tracking  trends  in 
fetalities  and  quantifying  problems  or ' 
potential  problems  in  highway  safety. 
FARS  data  is  also  used  extensively  1^ 
State  legislators  for  determining 
highway  safety  problem  areas  requiring 
laws  and  programs  (mandatory  use  of 
seat  belts,  55-  vs.  65-mile  per  hour 
speed  limits);  by  the  highway  research 
community  including  the  private  sector 
(industry  and  associations)  for  trend 
analysis,  problem  identification,  and 
program  evaluation  (e.g.,  air  bag  studies 
and  drunk  driving  campaigns);  and  by 
the  Congress  for  making  decisions 
concerning  safety  programs.  The  FARS 
data  are  available  upon  request  to 
anyone  interested  in  highway  safety. 
FARS  data  has  been  made  available 
through  the  Internet  and  via  fax-on- 
demand  service.  On  the  average,  more 
than  10.000  requests  for  information 
from  FARS  are  received  every  year. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information)— 
"Respondents"  are  employees  of  state 
agencies  (FARS  Analysts).  Their  salaries 
and  other  direct  costs  are  100% 
reimbursed  through  cooperative 
agreements  duly  executed  through  the 
NHTSA  Office  of  Contracts  and 
Procurement.  Cooperative  Agreements 
exist  with  all  fifty  states,  the  District  of 
Columbia  and  Puerto  Rico.  The  number 
of  FARS  Analysts  varies  by  state  from 
one  to  six.  The  entire  corps  of  more  than 
70  FARS  Analysts  acquire  and  code  the 
required  information  as  fatal  crashes 
occur.  Approximately  2.15  hours  per 
case  are  required  to  complete  the  FARS 
forms.  The  number  of  cases  varies  by 
state  from  a  high  of  3669  in  California 
tpa  low  of  54  in  D.C.  ( in  1995). 

Estimate  of  the  Total  Annual 
Reporting  and  Record  keeping  Burden 
Resulting  from  the  Collection  of 
Infontiation — ^The  52  jurisdictions 


report  on  approximately  3BJ0O0  fetal 
cases  per  year.  The  estimated  annual 
hour  burden  is  77,400  hours.  This 
estimate  is  based  on  20  years  of  FARS 
operation  and  includes  the  nominal 
time  needed  to  access  data  from  existing 
state  files.  These  various  sources  reside 
in  several  places  in  each  state.  FARS 
does  not  involve  the  generation  of  new 
data.  If  the  state  analyst  caimot  get  the 
information  from  existing  records,  it  is 
reported  to  NHTSA  as  "imknown."  The 
FARS  Analysts  retain  the  current  year's 
.completed  PARS  forms  plus  three  prior 
years'  forms. 

Dated:  October  10. 1997. 

Associate  Administrator,  Research  and 
Development. 

(FR  Doc.  07-27475  Filed  10-15-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Rasaarch  and  Spadal  Programs 
AdnrinMratton 

[Notlee  No.  97-11) 

Safety  Advlaary:  Unauthorized  Maridng 
of  Compraaaad  Qaa  Cyiindars 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Safety  advisory  notice. 


f:  This  is  to  notify  the  public 
that  R^A  is  investigating  the 
unauthorized  marking  of  high-pressure 
compressed  gas  cylinders.  On  August  14 
and  15.  1997,  RSPA  inspectors 
conducted  a  compliance  inspection  at 
Columbia  Fire  Protection  Company 
(CPP),  3811  Contractors  Place. 
Memphis,  Teimessee.  During  the 
inspection  it  was  determined  that  CFP 
was  not  registered  or  approved  by  DOT 
as  a  cylinder  retester  and  was  incapable 
of  performing  hydrostatic  tests  in 
accordance  with  the  requirements  of  the 
Hazardous  Materials  Regulations 
(HMR).  Subsequent  inspection  of  CFP's 
ctistomers  revmled  numerous  cylinders 
marked  by  CFP  with  imauthorized 
Retester  Identification  Numbers  and 
certified  by  CFP  as  retested  in 
accordance  with  the  HMR. 

Failure  to  properly  conduct  a 
hydrostatic  retest  can  result  in  cylinders 
that  should  be  condemned  being 
retiuned  to  service.  The  HMR  requires 
that  properly  tested  cylinders  exceeding 
the  allowable  10  percent  permanent 
expansion  be  condemned  and  removed 
from  service  (49  CFR  173.34(e)(6)(i)(D)). 
Serious  personal  injury,  death,  and 
property  damage  could  result  from 
rupture  of  a  cylinder.  Cylinders  that 
have  not  been  retested  in  accordance 


with  the  HMR  may  not  be  charged  or 
filled  with  a  hazardous  malarial. 
FOR  FURTHER  ■rOnMATX)N  CONTACT: 
Wayne  Cbaney,  Hazardous  Materials 
Enforcement  Specialist,  Southern 
Region,  telephone  (404)  305-6126,  Fax 
(404)  305-6125,  Office  of  Hazardous 
Materials  Enforcement,  Research  and 
Special  Programs  Administration, 
Department  of  Transportation,  1701 
Columbia  Ave.  DHM-46.  Suite  520, 
College  Park,  CA  30337. 

SUPPlfMBfTARY  MFORMATKM:  On 
Thursday,  August  14,  and  Friday, 
August  15, 1997,  RSPA  inspectors 
conducted  a  compliance  inspection  at 
Columbia  Fire  Protection  Company 
(CFP)  in  Memphis,  Tennessee.  Through 
follow-up  inspections  of  CFP's 
customers,  the  inspectors  observed  a 
large  number  of  cylinders  marked  with 
the  following  two  Retester  Identification 
Nimibas  (R&s): 

(1) 

B       4 


3        2 
where 

X  =  month  of  retest 
Ys  year  of  retest 

(2) 

O        9 


where 

X  =  month  of  retest 

Y  =  year  of  retest 

On  October  10, 1982,  RSPA  issued 
RIN  B423  for  a  5-year  period  to  Walker 
Fire  Protection  Service,  Inc.  (Walker). 
Walker  has  renewed  this  RIN  and  is  the 
current  holder.  Therefore,  Walker  is  the 
only  authorized  user.  Any  cylinders 
marked  and  serviced  by  Walker  are  not 
a  part  of  this  safety  advisory. 

The  RIN  0987  has  never  been  issued 
by  RSPA  and  is  not  an  authorized  RIN. 

RSPA  believes  that  any  cylinder 
marked  witii  RIN  B423  or  RIN  0987  and 
was  last  serviced  by  CFP  is  not  in 
compliance  with  the  Hazardous 
Materials  Regulations  (HMR)  (49  CFR 
Parts  171-180).  Under  the  HMR, 
hydrostatic  retesting  is  required  to 
verify  a  cylinder's  structural  integrity^  .- 
Thus,  any  person  who  has  a  cylinder 
marked  with  RIN  B423  or  RIN  0987  aad 
was  last  serviced  by  CFP  may  not  charge 
or  fill  the  cylind«  with  a  haaardous 
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material  without  first  having  it 
inspected/retested  by  a  DOT-authorized 
retest  fiacility.  Filled  cylinders  (if  filled 
with  an  atmospheric  gas)  described  in 
this  safety  advisory  should  be  vented  or 
otherwise  properly  and  safely  evacuated 
and  purged,  and  taken  to  a  DOT- 
authorized  cylinder  retest  facility  for 
visual  reinspection  and  retest  to 
determine  compliance  with  the  HMR. 
Under  no  circumstances  should  a 
cylinder  described  in  this  safety 
advisory  be  filled,  refilled  or  used  for 
any  purpose  other  than  scrap,  until  it  is 
reinspected  and  retested  by  DOT- 
authorized  retest  Cacility. 

It  is  further  recommended  that 
persons  finding  or  possessing  cylinders 
described  in  this  safety  notice  contact 
Mr.  Chaney,  for  further  information  and 
instructions. 

Issued  in  Washington,  D.Q  on  October  9, 
1997. 

Al—  L  BuhMti. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
[FR  Doc  97-27476  Filed  10-15-97;  8:45  ainl 


DEPARTMENT  OF  TRANSPORTATION 
Tr 


(STB  Fkianoe  Ooctot  Na  33481] 

Merfcimen  Corporation;  Lease  and 
Opafafloo  Exefnf>tion;  J.K.  Una,  Inc. 

MariLsman  Corporation  (Marksman),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
lease  &om  J.K.  Line,  Inc.,  and  to  operate 
17  miles  of  rail  line  in  the  State  of 
Indiana  bom  milepost  183,  near 
Monterey,  to  milepost  199.  near  North 
Judwm. 

This  truBsactioB  is  related  to  the 
notice  of  exemption  filed  in  STB 
Finance  Docket  No.  33483.  The  Toledo. 
Peoria  and  Western  Railroad 
Corporation-Continuance  in  Control 
Exemption-Marksinan  Corporation,  for 
The  Toledo.  Peoria  and  Western 
Railroad  Corporation  to  continue  in 
control  of  Marksman  (once  it  becomes  a 
carrier  through  consummation  of  the 
transactioa  in  STB  Finance  Docket  No. 
33481).  in  addition  to  its  indirect 
control  of  Toledo.  Peoria  &  Western 
Railway  Corporation  (TPW  Railway). ' 
Because  the  exemption  in  STB  Finance 
Docket  No.  33483  is  not  scheduled  to 
become  efiective  until  Octobtf  14. 1987, 
the  earliest  the  transaction  in  STB 


owM  100%  of  the  (lodi  of  TFW 


RaUwty. 


Finance  Docket  No.  33481  can  be 
consummated  is  October  14,  1997. 

If  the  verified  notice  contains  false  or 
misleading  Information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33481 ,  must  be  filed  with 
the  Surfece  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street,  NW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hocky,  Esq.,  Gollatz,  Griffin  &  Ewing. 
P.C.  213  West  Miner  Street.  P.O.  Box 
796.  West  Chester,  PA  19381-0796. 

Decided:  October  8, 1997. 

By  the  Board,  David  M.  Konschnlk, 
Director,  Office  of  Proceedings. 
Vernon  A.  WiliiaiiM, 
Secretary. 

(FR  Doc.  97-27485  Filed  10-15-07;  8:45  am] 
■usM  cone  4sis-a»-r 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[8TB  Fkianoe  Docket  Mo.  3348^ 

Toledo,  Peorta  &  Weatem  Railway 
Corporation;  Laaae  arKl  Operation 
Exampdon;  A  ft  R  Una,  inc. 

Toledo.  Peoria  k  Western  Railway 
Corporation',  a  Class  III  rail  common 
carrier,  has  filed  a  notice  of  exemption 
under  49  CFR  1150.41  to  lease  from  A 
&  R  Line,  Inc.  and  operate  27  miles  of 
rail  line  in  the  State  of  Indiana  from 
milepost  0.0,  near  Winimac,  to  milepost 
74.5,  near  Logansport 

The  earliest  the  transaction  could  be 
consummated  was  October  7,  1997,  the 
eCEactive  date  of  the  exemption  (7  days 
after  the  exemption  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleading,  referring  to  STB  Finance 
Docket  No.  33482.  must  be  filed  with 
the  Sur&ce  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hocky.  Esq..  GollaU.  Griffin  k  Ewing. 
P.C,  213  West  Miner  Street,  P.O.  Box 
796.  Wast  Cbaater.  PA  19381-0796. 


Decided:  October  8. 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Veraoa  A.  WiliiuM. 
Secretary. 

(FR  Doc.  97-27483  Filed  10-15-97;  8:45  am] 
MUJMQ  cooc  4eis-os-p 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33483] 

The  Toledo,  Peoria  and  Western 
Railroad  Corporation;  Continuance  in 
Control  Exemption;  Markaman 
Corporation 

The  Toledo,  Peoria  and  Western 
Railroad  Corporation  (TPW  Railroad) 
has  filed  a  notice  of  exemption  to 
continue  in  control  of  the  Marksman 
Corporation  (Marksman),  upon 
Marksman's  becoming  a  Class  III 
railroad. 

The  earliest  the  transaction  can  be 
consummated  is  October  14, 1997.  the 
effective  date  of  the  exemption  (7  days 
after  the  exemption  was  flledU 

Thi$  transaction  is  related  to  STB 
Finance  Docket  No.  33481,  Marksman 
Corporation — Lease  and  Operation 
Exemption — f.K.  Line.  Inc.,  wherein 
Marksman  seeks  to  lease  and  operate  a 
rail  line  from  J.K.  Line,  Inc. 

Applicant  indirectly  controls  one 
existing  Class  in  railroad  subsidiary: 
Toledo,  Peoria  &  Western  Railway 
Corporation  (TPW  Railway),'  operating 
in  the  States  of  Indiana,  Dliiiois  and 
Iowa. 

Applicant  states  that:  (i)  The  rail  lines 
to  be  operated  by  Marksman  do  not 
connect  with  any  railroad  in  the 
corporate  family;  (ii)  the  transaction  is 
not  part  of  a  series  of  anticipated 
transactions  that  would  connect 
Marksman's  lines  with  any  railroad  in 
the  corporate  family;  and  (iii)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is  ^ 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  howevw, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  IH  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 


■  Markanui  OWM  100%  of  tba  ttock  of  1TW 
Railway. 
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impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revolce  the 
exemption  under  49  U.S.C.  10S02(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33483,  must  be  filed  with 
the  Surfece  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  StiBet,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hocky.  Esq.,  Gollatz.  Griffin  &  Ewing. 
P.C.  213  West  Miner  Street.  P.O.  Box 
796,  West  Chester,  PA  19381-0796. 

Decided:  October  8, 1997. 

By  the  Board,  David  M.  Konachnik, 
Director,  Office  of  Proceedings. 
Venoa  A.  WiUiams. 
Secretary. 
(FR  Doc  97-27486  Filed  10-15-97;  8:45  am] 

MLUNG  COOi  4S1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
[STB  Docket  No.  AB-487  (Sui)-Na  3Xn 

PittatMirg  A  StMwmut  RaiirMd.  Inc.; 
AbarKlonment  Exemption;  in  Jefferson 
and  Clarion  Countiaa,  PA 

On  September  26, 1997.  Pittsburg  & 
Shawmut  Railroad.  Inc.  (PSRR),  filed 
with  the  Surface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  its  line  of 
railroad  known  as  the  Piney  Branch, 
extending  from  milepost  0.00  (milepost 
40.60  on  the  main  line  of  the  Laurel 
Subdivision),  located  at  or  near  Coder  to 
milepost  23.80  located  at  or  near  Piney, 
a  distance  of  23.80  miles,  in  Jefferson 
and  Clarion  Coimties,  PA.  The  line 
traverses  U.S.  Postal  Service  Zip  Codes 
15825, 15829, 15864. 16234  and  16258. 
and  includes  the  stations  of  Sutton, 
milepost  9;  and  Piney  Mine,  milepost 
21. 

The  line  does  not  contain  federally 
granted  rights-of-vray.  Any 
documentation  in  PSRR's  possession 
will  be  made  available  prompUy  to 
those  requesting  it 

The  interest  of  railroad  employees 
will  be  protected  by  the  concUtions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LCC  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 


pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  January  14, 
1998. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $900  filing  fiae.  See 
49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  November  5. 1997. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(fK27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-487 
(Sub-No.  3X)  and  must  be  sent  to:  (1) 
Surfece  Transportation  Board,  Office  of 
the  Secretary.  Case  Control  Unit.  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001;  and  (2)  Sebastian  Ferrer,  Gollatz, 
Griffin  &  Ewing,  P.C,  213  West  Miner 
Street,  P.  O.  Box  796,  West  Chester,  PA 
19381-0796. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  fiill  abandonipent  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Enviromnental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.] 

An  environaientil  assessment  (EA)  (or 
environmental  impact  statement  [ELS],  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  Uie  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  cm 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  October  8. 1997. 

By  the  Board.  David  M.  Konschnik. 
Director,  OfiBce  of  Proceedings. 
VenweA.WlHi—B, 
Secretary. 
[n  Dec.  87-27484  Filed  10-15^7;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB^4a3  (Sut>-l«o.  SXn  > 

Track  Tech,  inc.    Abandorvnant 
Exemptiorv— in  Potter  County,  TX 

On  September  24, 1997.  Track  Tech. 
Inc.  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
tmder  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C  10903 
to  abandon  a  line  of  railroad  located 
generally  between  Amarillo.  TX 
(milepost  761.80)  and  Bushland,  TX 
(milepost  775.70).  a  distance  of  13.90 
miles  in  Potter  County.  TX.  The  line 
traverses  U.S.  Postal  Service  ZIP  Code 
79012. 

The  line  does  not  contain  any 
federally  granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it  The 
interest  of  railroad  employees  %vill  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LCC  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  January  12. 
1998. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  of  financial 
assistance  must  be  accomp«iied  by  a 
$900  fiUng  fee.  See  49  CFR 
1002.2(fM25). 

All  interested  persons  should  be 
avrare  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  iaduding  interim  trail  use.  Any 
request  for  a  public  tise  condition  under 
49  U.S.C.  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  November  5,  1997. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(fK27). 

All  filings  in  response  to  this  nodoa 
must  refer  to  STB  £)ocket  No.  AB-483 
(Sub-No.  5X)  and  must  be  sent  to:  (1) 
Surfeoe  Tianspertation  Board,  Office  ef 
the  Secretary.  Case  Control  Unit,  192S  K 
Street,  NW.,  Washington,  DC  20423- 
0001;  and  (2)  T.  Scott  Bannister,  1300 


■  PsUtiaMr  M^uirad  this  Una  and  S  olhMS  fr«B 
■Uiw  Writfaid  CoMpaiiy  ia 
IMS.  PMMaMr  ia  aiaa  Makftg  «• 

rie  lun^Mow  la  STB  Pocki*  Wa  AB-tS3  (Sal>- 
Noa.  IX  2X.  3X,  4X.  Md  8X). 
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Des  Moines  Building.  405  Sixth  Avenue, 
Oea  Moines,  lA,  50309. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  fiill  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
enviroiunental  impact  statement  [ELS],  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  af  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  available  vnthin  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Deddod:  October  9. 1997. 

By  the  Board.  David  M.  Konschnik. 
Director,  OfBce  of  Proceedings. 
VenMB  A.  WiyiaiH, 
Secretary. 
(FR  Doc.  97-27478  Filed  lO-lV-97:  8:45  am) 


OEPAimilENT  OF  TIIANSPORTATION 

Surfse  Transportation  Board 
(•TB  OedBM  Na  AB-4«3  (Sub-Na.  2X)]  > 

Track  Tscli,  Inc.;  Abandonment 
Exemption;  In  FrankNn  and  Webalar 
Counties,  NE 

On  September  24, 1997,  Track  Tech. 
Inc.  filed  with  the  Surhce 
Transportation  Board  (Board)  a  petition 
tmder  49  U.S.C  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  a  line  of  railroad  located 
generally  between  Bladen.  NE  (milepost 
96.30)  and  Hildreth,  NE  (milepost 
119.34),  a  distance  of  23.04  miles  in 
Franklin  and  Webster  Counties,  NE.  The 
line  traverses  U.S.  Postal  Service  ZIP 
Codes  68928  and  68947. 

The  line  does  not  contain  any 
federally  granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 


■  PwrtHo—  acqoiMd  this  liM  axl  5  othwt  bOm 
I  Railroad  Cooipany  in 
>  1906.  PetitioMr  ic  alae  uririag  lo 
.  or  will  seak  to  tktmtiem.  Ika  otltar  lines 
via  wmmf*km  in  STB  Dockat  No.  AB-193  (Sub- 
Nos.  IX.  3X.  4X.  SX.  and  6X). 


promptly  to  those  requesting  it  The 
interest  of  railroad  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  R.  Co.— 
Aband<mment—Go$hen.  360  I.CC  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  January  12. 
1998. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  ofiier  of  financial 
assistance  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandoimient  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use.  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  U.S.C.  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  November  5, 1997. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-493 
(Sub-No.  2X)  and  must  be  sent  to:  (1) 
Surfece  Transportation  Board,  Office  of 
the  Secretary,  Cas*  Control  Unit.  1925  K 
Street.  NW.,  Washington,  DC  20423- 
0001;  and  (2)  T.  Scott  Baimister,  1300 
Des  Moines  Building,  405  Sixth  Avenue. 
Des  Moines,  lA,  50309. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abcmdonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.] 

An  environmental  assessment  (EA)  (or 
enviroiunental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Othw  interested  pers<»s  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  conunents  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  Octobw  9, 1997. 


By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceeding*. 
VanoB  A.  WHliaM. 
Socnttuy. 
(FR  Doc  97-27479  Filed  10-15-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

(STB  Ooctet  Na  AB~4«3  (Sub-Na  ixn ' 

Track  Tech,  Inc.;  Abendonment 
Exemption;  In  Whiteside  County.  IL 

On  September  24, 1997,  Track  Tech, 
Inc.  filed  with  the  Surfece 
Transportation  Board  (Board)  a  peddon 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  a  line  of  railroad  located 
generally  between  £)enrock,  IL  (milepost 
25.15),  and  Lyndon.  IL  (milepost  28.35), 
a  distance  of  3.20  miles  in  Whiteside 
County,  IL.  The  line  traverses  U.S. 
Postal  Service  ZIP  Code  61261. 

The  line  does  not  contain  aey 
federally  granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
prompdy  to  those  requesting  it.  The 
interest  of  railroad  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goahen,  360  LCC.  91 
(1979). 

By  isauance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  January  12, 
1998. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  U.S.C.  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  November  5, 1997. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(0(27). 


'  Potitioast  acquired  this  line  and  5  others  froaa 
Burlington  Northern  Railroad  Company  in 
November  1996.  Petitioner  is  also  seeking  to 
abandon,  or  will  seek  to  abandon,  the  other  Unas 
via  exemption  in  STB  Docket  No.  AB-493  (Sub- 
Nos.  2X.  3X,  4X.  5X.  and  6X). 
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All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-493 
(Sub-No.  IX)  and  must  be  sent  to:  (1) 
Sxirface  Transportation  Board.  Office  of 
the  Secretary.  Case  Control  Unit,  1925  K 
Street.  NW.,  Washington.  DC  20423- 
0001:  and  (2)  T.  Scott  Bannister,  1300 
Des  Moines  Building,  405  Sixth  Avenue. 
Des  Moines,  lA,  50309. 

Persons  seeking  further  information 
concerning  abandonment  pnx:ediU8S 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  ["TOD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.] 

An  enviroimiental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 


normally  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  October  9, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

VemoB  A.  Willians. 

Secretary. 

(FR  Doc.  97-27480  Filed  10-15-97;  8:45  am] 

BNJJNQ  COM  4t1S-S»-r 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinatione 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  J\me 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  to  be 


included  in  the  exhibit,  "Crowning 
Glory:  Images  of  the  Virgin  in  the  Arts 
of  Portugal"  imported  fiiom  alwoad  for 
the  temporary  exhibition  without  profit 
within  die  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Newaii:  Museum. 
49  Washington  Street,  Newark,  New 
Jersey  from  November  26. 1997.  through 
February  22, 1998,  and  at  the  San  Diego 
Museum  of  Art  and  the  Los  Angeles 
County  Museum  of  Art  following  its 
exhibition  in  Newark,  New  Jersey,  is  in 
the  national  interest.  Public  Notice  of 
these  determinations  is  ordered  to  be 
published  in  the  Federal  RagialBr.^ 

Dated:  October  9. 1997. 
Lesjin, 

General  Counsei. 

[FR  Doc.  97-27434  Filed  10-15-47;  8:45  am) 
■auNO  cooc  ttao-ti-M 


>  A  copy  of  this  list  may  be  obtained  t>y 
contacting  Ms.  Neila  Sheahan,  Assistant  General 
Counsri.  at  202/619-5030.  and  the  addnas  is  Koooi 
700,  U.S.  Infomation  Agency.  301  4th  Straet,  SW., 
Washii^^too.  DC  20547-0001 
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This  section  of  tt>e  FEDERAL  REGISTER 
contains  editoriai  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agerxry  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  lieetinQ 

Correction 

In  notice  dociunent  97-25834 
beginning  on  page  51111  in  the  issue  of 
Tuesday,  September. 30, 1997  make  the 
foUo%ving  correctlDn: 

On  page  51111.  in  the  third  column, 
under  the  paragraph  heading  Purpose, 
in  the  third  line  firam  the  bottom  delete 
"Page  2". 

MUMQCOOE  18a»«1-0 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  In  ttie  Possession  of  the 
Peabody  Essex  Museum,  Salem,  MA 

Correction 

In  notice  docxmient  97-26871 
beginning  on  page  53022.  in  the  issue  of 
Friday,  October  10, 1997,  mako  the 
following  correction: 

On  page  53023,  in  the  first  column,  in 
the  fint  full  paragraph,  in  the  11th  and 
12th  lines,    [thirty  days  following 
publication  in  the  Federal  Register)" 
should  read  "November  10. 1997". 
MJJNQ  coac  ts»«i-o 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

[AlrspwM  Dodwt  No.  «4-A80-iq 

RIN2120-AA66 

Establishment  of  Restricted  Areas; 
Camp  L«)eune,  NC 

Correction 

In  final  rule  doctuient  97-26671 
beginning  on  page  52226  in  the  issue  of 
Tuesday,  October  7, 1997  make  the 
following  corrections: 

175.53    [Correctscq 

(1)  On  page  52228.  in  the  third 
colimm,  under  the  heading  R-5304A 
Camp  Lefeune,  NC  [New],  in  the  sixth 
line  "77»35'15"W.;"  should  read 
"7r33'15"W.:". 

(2)  On  page  52229.  in  the  first 
column,  in  the  first  line  "77»35'15"W.;" 
should  read  "77''33'15"W.:". 

(3)  On  the  same  page,  in  the  same 
column,  under  the  heading  R-5304C 
Camp  Lejeune,  NC  (New],  in  the  sixth 
line  "77"'35'15"W.;"  should  reed 
"77''33'15"W.;". 

MLUNQ  cooe  ises-ei-o 


Thursday 
October  16,  1997 


Part  II 

Department  of 
Education       

Bilingual  Education:  Comprehensive 
School  Grants  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1998;  Notice 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  •4.290U] 

Bilingual  Education:  ComprslMnalva 
School  Qranta 

Notice  inviting  applications  for  new 
BMrards  for  fiscal  year  (FY)  1998. 

Nota  Id  AppticaniK  Thu  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  program  and  ttie 
Education  Department  General 
Administrative  Regulations  (EDGAR),  this 
notice  contains  all  of  the  inibrmatioo. 
application  fbnns,  and  instructions  needed  to 
apply  for  an  award  under  this  prognun.  The 
statutory  authorization  for  this  program,  and 
the  application  requirements  that  apply  to 
this  competition,  are  contained  in  sections 
7114  and  7116  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  the  Improving  America's 
Schools  Act  of  1994  (Pub.  L  103-382, 
enacted  October  20, 1994  (the  Act)  (20  U.S.Q 
7424  and  7426)). 

Purpose  of  Program:  This  program 
provides  grants  to  implement 
schoolwide  bilingual  education 
programs  or  schoolwide  special 
alternative  instruction  programs  for 
reforming,  restructuring,  and  upgrading 
all  relevant  programs  and  operations, 
within  an  individual  school,  that  serve 
all  or  virtually  all  limited  English 
proficient  (LEP)  children  and  youth  in 
one  or  more  schools  with  significant 
concentrations  of  these  children  and 
youth. 

Eligible  Applicants:  One  or  more  local 
educational  agencies  (LEAs),  or  one  or 
more  LEAs  in  collaboration  with  an 
institution  of  higher  education, 
community-based  organizations,  other 
LEAs,  or  a  State  educational  agency. 

Deadline  For  Transmittal  Cf 
Applications:  January  26, 1998. 

Deadline  For  Intetgovemmental 
Review:  March  27.  1998. 

Available  Funds:  $12  million. 

Note:  The  Congress  has  not  yet  enacted  an 
FY  1998  appropriation  for  the  Department  of 
Education.  The  actual  level  of  funding  for 
this  program  is  contingent  upon  final 
congressional  action. 

Estimated  Range  Of  Awards: 
$150,0OO-S350.0OO. 

Estimated  Average  Size  Of  Awards: 
5250.000. 

Estimated  Number  Of  Awards:  48. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  80.  81.  82. 
85.  and  86. 

(b)  The  regulations  in  34  CFR  part ' 
299. 


Dmu  i|Hkm  of  Program 

Funds  under  this  program  are  to  be 
used  to  reform,  restructiue,  and  upgrade 
all  relevant  operations  and  programs, 
within  a  school,  that  serve  LEP  children 
and  youth.  Before  carrying  out  a  project 
assisted  under  this  program,  a  grantee 
shall  plan,  train  personnel,  develop 
curriculum,  and  acquire  or  develop 
materials.  In  addition,  grantees  are 
authorized,  under  this  program,  to 
improve  the  education  of  LEP  children 
and  youth  and  their  bmilies  by 
implementing  family  education 
programs,  improving  the  instructional 
program  for  LEP  children,  compensating 
personnel  who  have  been  trained— or 
are  being  trained — to  serve  LEP  children 
and  youth,  providing  tutorials  and 
academic  or  career  counseling  for  LEP 
children  and  youth,  and  providing 
intensified  instruction. 

Priorities 

Absolute  Priority 

The  priority  in  the  notice  of  final 
priority  for  this  program,  as  published 
in  the  Federal  Register  on  October  30, 
1995  (60  FR  55245).  applies  to  this 
competition. 

Under  34  CFR  75.105(c)(3)  and 
section  7114(a)  of  the  Act,  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Pro|ects  that  serve  only  schools  in 
which  the  number  of  LEP  students,  in 
each  school  served,  equals  at  least  25 
percent  of  the  total  student  enrollment 

Competitive  Priority 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary  under  34 
CFR  75.105(c)(2)(i)  and  34  CFR  299.3(b) 
gives  preference  to  applications  that 
meet  Uie  following  competitive  priority. 
The  Secretary  awards  5  points  to  an 
application  that  meets  this  competitive 
priority.  Theae  points  are  in  adiution  to 
any  points  the  application  earns  imder 
the  selection  criteria  for  the  program: 

Projects  that  will  contribute  to 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agriculture,  and  are  made  an  integral 
part  of  the  Zone's  or  Community's 
comprehensive  commimity 
revitalization  strategies. 

A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 


Enterprise  Communities  is  provided  at 
the  end  of  this  notice. 

Invitational  Priorities:  Within  the 
absolute  priority  specified  in  this  notice, 
the  Secretary  is  particularly  interested 
in  applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
prefarence  over  other  applications: 

Invitational  Priority  1 — Reading 

Projects  that  focus  on  reforming, 
restructuring,  and  upgrading  reading 
instruction  to  assist  limited  English 
proficient  students  to  read 
independenUy  and  well  by  the  end  of 
third  grade. 

Invitational  Priority  2^-Mathematics 

Projects  that  focus  on  reforming, 
restructuring,  and  upgrading 
mathematics  instruction  to  assist 
limited  English  proficient  students  to 
master  challenging  mathematics, 
including  the  foundations  of  algebra  and 
geometry,  by  the  end  of  eighth  grade. 

Invitational  Priority  3 — Preparation  for 
Postsecondary  Education 

Projects  that  focus  on  motivating  and 
academically  preparing  limited  English 
proficient  students  for  successful 
participation  in  college  and  other 
postsecondary  education. 


Invitational  Priority ' 
Development 


-Professional 


Applicants  that  consider  the 
Department  of  Education  Professional 
Development  Principles  in  planning  and 
designing  a  Comprehensive  School 
Grant  project 

Those  principles  call  for  educator 
professional  development  that  focuses 
on  teachers  as  central  to  student 
learning,  yet  includes  all  other  members 
of  the  school  community;  focuses  on 
individual,  coUegial,  and  organizational 
improvement;  respects  and  nuriures  the 
intellectual  and  leadership  capacity  of 
teachers,  princif>als,  and  others  in  the 
school  community:  reflects  best 
available  research  and  practice  in  ^ 

teaching,  learning,  and  leadership; 
enables  teachers  to  develop  further 
expertise  in  subject  content,  teaching 
strategies,  uses  of  technologies,  and 
other  essential  elements  in  teaching  to 
high  standards;  promotes  continuous 
inquiry  and  improvement  embedded  in 
the  daily  life  of  schools;  is  planned 
collaboratively  by  those  who  will 
pfuticipate  in  and  facilitate  that 
development:  requires  substantial  time 
and  other  resources;  is  driven  by  a 
coherent  long-term  plan;  is  evaluated 
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ultimately  on  the  basis  of  its  impact  on 
teacher  effectiveness  and  student 
learning;  and  uses  this  assessment  to 
guide  subsequent  professional 
development  efibrts. 

Selection  Criteria 

(a)  (1)  The  Secretary  uses  the 
following  selection  criteria  in  34  CFR 
75.210  and  sections  7114  and  7116  of 
the  Act  to  evaluate  applications  for  new 
grants  imder  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (IS 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  tba 
proposed  project  will  implement 
schoolwide  bilingual  education 
programs  or  schoolwide  special 
alternative  instruction  programs  for 
reforming,  restructuring,  and  upgrading 
all  relevant  programs  and  operations, 
within  an  individual  school,  that  serve 
all  (or  virtually  all)  children  and  youth 
of  limited  English  proficiency  in  schools 
with  significant  concentrations  of  those 
children  and  youth. 

(Authority:  20  U.S.C  7424(a)) 

(2)  Need  for  the  project.  (10  points) 
The  Secretary  considers  the  need  for  the 
proposed  project.  In  determining  the~ 
need  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  number  of  children  and  youth 
of  limited  English  proficiency  in  the 
school  on  school  district  to  be  saved, 
and 

(ii)  The  characteristics  of  those 
children  and  youth,  such  as — 

(A)  Language  spoken; 

(B)  Dropout  rates; 

(C)  Proficiency  in  F.nglish  and  the 
native  language; 

(D)  Academic  standing  in  relation  to 
the  English  proficient  peers  of  those 
children  and  youth;  and 

(E)  If  applicable,  the  recency  of 
immigration. 

(Authority:<20  U.S.C  74^(gKl)(A)) 

(3)  Quality  of  the  project  design.  (IS 
points)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project  In  determining  the  quality  of  the 
design  of  the  proposed  project  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 


and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(Authority:  34  CFR  75.210(c)(2)  (i).  (ii).  and 
(xviii)) 

(4)  Project  activities.  (15  points)  The 
Secretary  reviews  each  application  to 
determine — 

(i)  How  well  the  proposed  project  will 
improve  the  education  of  limited 
English  proficient  students  and  their 
families  by  carrying  out  some  or  all  of 
the  following  authorized  activities: 

(A)  Implementing  family  education 
programs  and  parent  outreach  and 
training  activities  designed  to  assist 
parents  to  become  active  participants  in 
the  education  of  their  children. 

(B)  Improving  the  instructional 
program  for  limited  English  proficient 
students  by  identifying,  acquiring,  and 
upgrading  curriculum,  instructional 
materials,  educational  software,  and 
assessment  procedures,  and.  if 
appropriate,  applying  educational 
technology. 

(C)  Compensating  personnel, 
including  teacher  aides  who  have  been 
specifically  trained,  or  are  being  trained, 
to  provide  services  to  children  and 
youth  of  limited  English  proficiency. 

(D)  Providing  training  for  personnel 
participating  in  or  preparing  to 
participate  in  the  program  that  will 
assist  Uiat  personnel  in  meeting  State 
and  local  certification  requirements  and. 
to  the  extent  possible,  obtaining  college 
or  university  credit. 

(E)  Providing  tutorials  and  academic 
or  career  counseling  for  children  and 
youth  of  limited  Kngli«h  proficiency. 

(F)  Providing  intensified  instruction, 
(ii)  The  degree  to  which  the  program 

for  which  assistance  is  sought  involves 
the  collaborative  efforts  of  institutions 
of  higher  education,  community-based 
organizations,  and  the  appropriate  local 
and  State  educational  agency  or . 
businesses;  and 

(iii)  How  well  the  proposed  project 
provides  for  utilization  of  the  State  and 
national  dissemination  sources  for 
program  design  and  in  dissemination  of 
residts  and  products. 

(Authority:  20  U.S.C  7424(b)(3):  7426(h)(6) 
ami(i)(4H5)) 

(5)  Proficiency  in  English  and  another 
language.  (5  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  proposed  project 
will  provide  for  the  development  of 
bilingual  proficiency  both  in  English 


and  another  language  for  all 
participating  students. 

(Authority:  20  U.S.C  7426(iKl)) 

(6)  Quality  of  the  management  plan. 
(10  points)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project  In  determining  the 
quality  of  the  management  plan  for  the 
propc^ed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timeliness,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  df  the 
proposed  project 

(Authority:  34  CFR  75.210(g)  (1)  and  (2)  (i) 
and  (iv)) 

(7)  Quality  of  project  personnel.  (5 
points)  (i)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  cany 
out  the  proposed  project. 

(ii)  In  determining  the  quality  of 
project  personnel,  the  Se^etary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  at  principal 
investigator. 

(B)  Ine  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(Authority:  34  CFR  75.210(e)  (l)-(3)  (i)  and 
(U)) 

(8)  Language  sJalls  of  personnel.  (3 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
proposed  project  meets  the  following 
requirements: 

(i)  The  program  will  use  qualified 
personnel,  including  personnel  who  are 
proficient  in  the  language  or  languages 
used  for  instruction. 

(ii)  The  applicant  will  employ 
teachers  in  the  proposed  pr{>gram  who, 
individually  or  in  combination,  are 
proficient  in  English,  including  written, 
as  well  as  oral,  communication  skills. 

(Authority:  20  U.S.C  7426(gKlKE)  and  (hKD) 

(9)  Adequacy  of  resources.  (3  points) 
The  Secretary  considers  the  adequacy  of 
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resources  for  the  proposed  project  In 
determining  the  adequacy  of  resources 
for  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potentiJal  significance  of  the 
proposed  project 

(Authority:  75.210(fKl)  and  (2KiiiHiv)) 

(10)  Integration  of  profect  funds.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  how  well 
funds  received  under  this  program  will 
be  integrated  with  ail  other  Federal, 
State,  local,  and  private  resources  that 
may  be  used  to  serve  children  and  youth 
of  limited  En^ish  proficiency. 

(Authority:  20  U.S.C  7428(g)(2)(AXiii)) 

(11)  £Va7i«ation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  how  well  the  proposed 
project's  evaluation  will  meet  the 
following  requirements: 

(i)  Student  evaluation  end  assessment 
procedures  must  be  valid,  reliable,  and 
fair  for  limited  Kngliah  proficient 
students. 

(ii)  The  evaluation  must  include — 

(A)  How  students  are  achieving,  the 
State  student  performance  standards,  if 
any,  including  data  comparing  children 
and  youth  of  limited  English  proficiency 
with  nonlimited  English  proficient 
children  and  youth  with  regard  to 
school  retention,  academic 
achievement,  and  gains  in  English  (and, 
if  applicable,  native  language) 
proficiency; 

(B)  Pro-am  implementation 
indicators  that  provide  information  for 
informing  and  improving  program 
management  and  effoctiveness, 
including  data  on  appropriateness'of 
curriculum  in  relationship  to  grade  and 
course  requirements,  appropriateness  of 
program  management,  appropriateness 
of  the  program's  staff  professional 
development,  and  appropriateness  of 
the  language  of  instruction;  and 

(C)  Program  context  indicators  that 
describe  the  relationship  of  the 
activities  funded  under  the  grant  to  the 
overall  school  program  and  other 
Federal.  State,  or  local  programs  serving 
children  and  youth  of  limited  English 
proficiency. 

(Authority:  20  U.S.C  742e(h)(3)  and  7433(c) 
(1M3)) 

(12)  Cominitinent  and  capacity 
building.  (4  points)  The  Secretary 
reviews  each  application  to  determine 
how  well  the  proposed  project  meets  the 
following  requirements: 


(i)  The  proposed  project  must 
contribute  toward  building  the  capacity 
of  the  applicant  to  provide  a  program  on 
a  regular  basis,  similar  to  that  proposed 
for  assistance,  that  will  be  of  sufficient 
size,  scope,  and  quality  to  promise 
significant  improvement  in  the 
education  of  students  of  limited  English 
proficiency. 

(ii)  The  applicant  Mrill  have  the 
resources  and  commitment  to  continue 
the  program  when  assistance  imder  this 
program  is  reduced  or  no  longer 
available. 

(Authority:  20  \5S.C.  7426(h)(5)) 

Intargovanunental  Review  of  Federal 
Piogiana 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  Applicants 
prop>osing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
August  20, 1996  (61  FR  43133  through 
43135). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  fiom  State,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA«  84.290U.  U.S.  Department  of 
Education,  Room  6213,  600 
Independence  Avenue,  SW.. 
Washington,  DC  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  unfil 
4:30  pjD.  (Washington.  DC  time)  on  the 
date  indicated  in  this  notice. 


Pl0ue  Note  That  The  Above  Addren  Is 
Not  The  Same  AddreM  As  The  One  To 
Which  The  Applicant  Submits  Its  Completed 
Application.  Do  Not  Send  Applications  To 
The  Above  Address,  bistructiona  For 
Transmittal  Of  Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  (CFDA#  84.290U), 
Washington,  DC  20202-4725  or 

(2)  Hand-deliver  the  original  and  two 
copies  of  the  application  fay  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Ccmtrol  Center. 
Attention:  (CFDA*  SA.290U).  Room 
#3633,  Regional  Office  Building  *3.  7th 
and  D  Streets,  SW.,  Washington,  DC 

(b)  An  applicant  must  show  one  of  the 

following  as  proof  of  mailing- 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmarL 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (l)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  aliould 
check  with  its  local  post  ofBce. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt 
within  15  days  fi^m  the  date  of  mailing 
the  application,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Apolication  Control  Center  at  (202) 
706-9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  suffix  letter,  if  any— of  the 
competition  under  which  the 
application  is  being  submitted. 

Af^licatioD  Inatmctioiis  and  Foma 

The  appendix  to  this  notice  contains 
the  following  forms  and  instructions, 
plus  a  statement  regarding  estimated 
public  reporting  burden,  a  notice  to 
applicants  regarding  compliance  with 
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section  427  of  tiie  General  Education 
Provisions  Act,  a  checklist  for 
applicants,  various  assurances, 
certifications,  and  required 
documentation: 

a.  Instructions  for  Application 
Narrative. 

b.  Additional  Guidance. 

c.  Estimated  Public  Reporting  Burden. 

d.  Notice  to  All  Applicants  (OMB  No. 
1801-0004). 

e.  Checklist  for  Applicants. 

f.  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-88))  and 
instructions. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions. 

h.  Group  Application  Certification. 

i.  Student  Data. 

j.  Project  Documentation. 

k.  Program  Assiuances. 

1.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

m.  Certifications  Regarding  Lobb3ring; 
Debarment.  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013, 
6/90)  and  instructions. 

n.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  8O-0014.  9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department) 

o.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  This  docimient  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  in  the  Fedwal 
Register  (61  FR  1413)  by  the  Office  of 
Management  and  Budget  on  January  19. 
1996. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  tiie  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature. 

All  applicants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances,  and  TWO  copies  of  the^  ■ 
application.  Please  mark  each 
application  as  "original"  or  "copy."  No 
grant  may  be  awarded  unless  a 
completed  application  has  been 
received. 

FOR  FURTHER  MFORftMTKM  CONTACT: 
Diane  DeMaio,  Cecile  Kreins,  James 
Lockhart,  Harry  Logel,  Uraula  Lord,  or 
Brenda  Turner,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
SW..  room  5605.  Switzer  Building. 


Washington.  DC  20202-6510. 
Telephone:  Diane  DeMaio  (202)  205- 
5716.  Cecile  Kreins  (202)  205-5568, 
James  Lockhart  (202)  205-5426,  Harry 
Logel  (202)  205-5530.  Ursula  Lord  (202) 
205-5709.  Brenda  Turner  (202)  205- 
9839.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuab  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  one  of 
the  contact  persons  listed  in  the 
preceding  paragraph.  Please  note, 
however,  that  the  Department  is  not  able 
to  reproduce  in  an  alternate  format  the 
standard  forms  included  in  the  notice. 

Electronic  Access  to  This  Oocument 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  dociunents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites:  http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

"To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
firee  at  1-888-29^-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  baaird  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Authoritjr:  20  U.S.C  7424. 
Dated:  October  9, 1997. 
Delia  Pompa, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  uriless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  OMB  No.  1885-0528  (Exp. 
4/30/98).  The  time  required  to  complete 
this  information  collection  is  estimated 
to  average  120  hours  per  response, 
including  the  time  to  review 
instructions,  searcl>existing  data 


resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
DC  20202-4651.  If  you  have  comments 
or  concerns  regarding  the  status  of  your 
individual  submission  of  this  form,  write 
directly  to:  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs,  U.S. 
Department  of  Education.  600 
Independence  Avenue.  SW., 
Washington,  DC  20202-6510. 

Af^lication  Instructions 

Mandatory  Page  Limit  for  the 
Application  Narrative 

The  narrative  portion  of  the 
application  must  not  exceed  45  pages. 
These  pages  must  be  double-spaced  and 
printed  on  one  side  only.  A  legible  font 
size  and  adequate  margins  should  be 
used. 

The  narrative  section  must  be 
paginated  and  should  include  a  one- 
page  abstract.  The  45  page  limit  applies 
to  the  abstract,  proposal  narrative, 
charts,  graphs,  tables,  graphics,  position 
descriptions  (and  resiunes,  if  included), 
and  any  appendices.  The  page  limit 
does  not  apply  to  application  forms, 
attachments  to  those  forms,  assurances, 
certifications,  and  the  table  of  contents. 
The  page  limit  applies  only  to  item  14 
and  not  to  the  other  items  in  the 
Checklist  for  Applicants. 
APPUCATIONS  WITH  A  NARRATIVE 
SECTION  THAT  EXCEEDS  THE  PAGE 
UMFTWILL  NOT  BE  CONSIDERED  FOR 
FUNDING. 

Abstract 

The  narrative  section  should  begin 
with  an  abstract  that  includes  a  short 
description  of  the  population  to  be 
served  by  the  project,  project  objectives, 
and  planned  project  activities. 

Selection  Criteria 

The  narrative  should  address  fiilly  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead. 

Empowerment  Zone/Enterprise 
Community  Priority 

Applicants  that  wish  to  be  considered 
under  the  competitive  priority  for 
Empowerment  Zones  and  Enterprise 
Communities,  as  specified  in  a  previous 
section  of  this  notice,  should  identify  in 
Section  D  of  the  Project  Documentation 
Form  the  applicable  Zone  or 
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Community.  The  application  narrative 
should  describe  the  extent  to  which  the 
proposed  project  will  contribute  to 
systenuc  educational  reform  in  the 
particular  Zone  or  Community  and  be 
an  integral  part  of  the  Zone's  or 
Community's  comprehensive 
revitalization  strategies.  A  list  of  areas 
that  have  been  designated  as 
Empowerment  Zones  and  Enterprise 
Communities  is  provided  at  the  end  of 
this  notice. 

Additumal  Gnidanoe 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  sections  in 
the  order  reqiiired. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructional  design  and  all  other 
project  components. 

Fiital  Application  Preparation 

Use  the  Checklist  for  Applicants  to 
verify  that  your  application  is  complete. 
Submit  three  copies  of  the  application, 
including  an  original  copy  containing 
•n  original  signature  for  each  form 
requiring  the  signature  of  the  authorized 
representative.  [)o  not  use  elaborate 
bindings  or  coven.  The  application 
package  must  be  mailed  or  hand- 
delivered  to  the  Application  Control 
Center  (ACC)  and  postmariwd  by  the 
deadline  date. 

Submission  of  Application  to  State 
Educational  Agency  r 

Section  7116(a)(2)  of  the  authorizuig 
statute  (Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994.  Pub.  L.  103-382)  requires  all 
applicants  except  schools  funded  by  the 
Bureau  of  Indian  AfEairs  to  submit  a 
copy  of  their  application  to  their  State 
educational  agency  (SEA)  for  review 
and  comment  (20  U.S.C  7426(aK2)). 
Section  75.156  of  the  Education 
Department  General  Administrative 
Regulations  (EE)GAR)  requires  these 
applicants  to  submit  their  application  to 
the  SEA  on  or  before  the  deadline  date 
for  submitting  their  application  to  the 
Department  of  Education.  This  section 
of  EDGAR  also  requires  applicants  to 
attach  to  their  application  a  copy  of 
their  lettw  that  requests  the  SEA  to 
comment  on  the  application  (34  CFR 
75.156).  A  copy  of  this  letter  shotild  be 
attached  to  the  Project  Documentation 
Form  contained  in  this  application 
package.  APPUCANTS  THA  T  DO  NOT 
SUBMIT  A  COPY  OF  THEIR 
APPUCATION  TO  THEIR  STATE 


EDUCATIONAL  AGENCY  IN 
ACCORDANCE  WITH  THESE 
STA  TUTOR  Y  AND  REGULA  TORY 
REQUIREMENTS  WILL  NOT  BE 
CONSIDERED  FOR  FUNDING. 

Notice  to  All  Appliiiants 

Thank  you  for  your  interest  in  this 
program.  The  purpose  of  this  enclosure 
is  to  inform  you  about  a  new  provision 
in  the  Department  of  Education's 
General  Education  Provisions  Act 
(GEPA)  that  applies  to  applicants  for 
new  grant  awards  under  Department 
programs.  This  provision  is  section  427 
of  GEPA,  enacted  as  part  of  the 
Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Pmvision  Apply? 

Section  427  of  GEPA  afbcts 
applicants  for  new  discretionary  grant 
awards  under  this  program.  ALL 
APPUCANTS  FOR  NEW  AWARDS 
MUST  INCLUDE  INFORMATION  IN 
THEIR  APPUCATIONS  TO  ADDRESS 
THIS  NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNIffiR  THIS 
PROGRAM. 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant 
for  fimds  (other  than  an  individual 
person)  to  include  in  its  application  a 
description  of  the  steps  the  applicant 
proposes  to  take  to  ensure  equitable 
access  to.  and  participation  in.  its 
federally  assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  needs. 

This  section  allows  applicants  ' 
discretion  in  developing  the  required 
description.  The  statute  highlights  six 
types  of  barriers  that  can  impede 
equitable  access  or  participation  that 
you  may  address:  gender,  race,  national 
origin,  color,  disability,  or  age.  Based  on 
local  circumstances,  you  can  determine 
whether  these  or  other  barriers  may 
prevent  your  students,  teachen,  etc. 
from  equitable  access  or  participation. 
Your  description  need  not  be  lengthy; 
you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address 
those  barriers  that  are  applicable  to  your 
circumstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be 
discussed  in  connection  with  related 
topics  in  the  apptication. 

Section  427  is  not  intended  to 
duplicate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  applicants 
for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve 
to  high  standards.  Cc^isistent  with 


program  requirements  and  its  approved 
application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 

What  Are  Examples  of  How  an 
Applicant  Might  Satisfy  the 
Requirement  of  This  Provision? 

The  following  examples  may  help 
illustrate  how  an  applicant  may  comply 
with  section  427. 

(1)  An  applicant  that  proposes  to 
carry  out  an  adult  literacy  project 
serving,  among  others,  adults  with 
limited  English  proficiency,  might 
describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to  •. 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
will  make  the  materials  avail^ile  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

(3)  An  applicant  that  proposes  to 
carry  out  a  model  science  program  for 
secondary  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
to  enroll  in  the  course,  might  indicate 
how  it  tends  to  conduct  "outreach" 
efforts  to  girls,  to  encourage  their 
earollment 

We  recognize  that  many  applicants 
may  already  be  implementing  efiiective 
steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provision. 

Estimated  BurdeB  SUtonent 

According  to  the  Paperwork 
Reduction  Act  of  1995.  no  persons  are 
required  to  respoiul  to  a  collection  of 
information  uiiless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  1801-0004  (Exp.  8/31/98). 
The  time  required  to  complete  this 
information  collection  is  estimated  to 
vary  &om  1  to  3  hours  per  response, 
with  an  average  of  1 .5  houn.  including 
the  time  to  review  instructicms,  search 
existing  data  resoiuces,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
Education.  Washington,  DC  20202- 
4651. 

rhrkliet  iar  AjipBcants 

The  following  forms  and  other  items 
must  be  included  in  the  application  in 
the  order  listed  belown 
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1.  Application  for  Federal  Assistance 
Form  (SF  424). 

2.  (koup  Application  Certification 
Form  (if  applicable). 

3.  Budget  Information  Form  (ED  Form 
No.  524). 

4.  Itemized  budget  for  each  year. 

5.  Student  Data  Form. 

6.  Project  Documentation  Form, 
including: 

Section  A — Copy  of  transmittal  letter 
to  SEA  requesting  SEA  to  comment  on 
the  application; 

Section  B — Documentation  of 
consultation  with  lumprofit  private 
school  o£Bcials; 

Section  C — ^Appropriate  box  checked; 

Section  D — Empowerment  Zone  or 
Enterprise  Commuaity  identified  (if 
applicable). 

7.  Program  Assurances  Form. 

8.  Assvirances — Non-Construction 
Programs  Form  (SF  424B). 

9.  Certifications  Regarding  Lobbjring; 
Debarment,  Suspension  and  Other 
Responsibility  Mattera;  and  Drug-Free 
Workplace  Requirements  Form  (ED  80- 
0013). 

10.  Certification  Regarding 
Debarment,  Suspension.  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  Form  (ED  80- 
0014)  (if  applicable). 

1 1 .  Disclosure  of  Lobbying  Activities 
Form  (SF-LLL). 

12.  Information  that  addresses  section 
427  of  the  General  Education  Provisions 
Act.  (See  the  above  section  entiUed 
"NOTICE  TO  ALL  APPUCANTS"  (OMB 
No.  1801-4)004)). 

13.  Table  of  Contents. 

14.  Application  namtive.  including 
abstract  (not  to  exceed  45  pages). 

15.  One  original  and  two  copies  of  the 
application  for  transmittal  to  the 
Education  Department's  Application 
Control  Center. 

EnqMiwemient  Zones  and  Enterprise 
rmniniiiiiliaa 

Empowerment  Zones 

(Usted  Alphabetically  by  State) 

California:  Oakland 


Georgia:  Atlanta 

Illinois:  Chicago 

Kansas:  Kansas  Gty 

Kentucky:  Kentuclt^  Highlands  Area 

(Clinton,  Jackson,  and  Wayne 

Counties) 
Maryland:  Baltimore 
Massachusetts:  Boston 
Michigan:  Detroit 
Mississippi:  Mid-Delta  Area  (Bolivar, 

Holmes.  Humphreys,  and  Leflore 

Counties) 
Missouri:  Kansas  City 
New  Jersey:  Camden 
New  York:  Harlem,  Bronx 
Peimsylvania:  Philadelphia 
Texas:  Houston.  Rio  Grande  Valley  Area 

(Cameron,  Hidalgo,  Starr,  and  Willacy 

Counties) 

Supplemental  Empowerment  Zones 
(Listed  Alphabetically  by  State) 

California:  Los  Angeles 
Ohio:  Cleveland 

Enterprise  Communities 

(Listed  Alphabetically  by  State) 

Alabama:  Birmingham,  Charabere 
County,  Greene  Coimty,  Sumter 
County 

Arizona:  Arizona  Border  Area  (Cochise. 
Santa  Cruz  and  Yuma  Counties), 
Phoenix 

Arkansas:  East  Central  Area  (Cross,  Lee, 
Moruoe.  and  St.  Francis  Counties), 
Mississippi  County,  Pulaski  Coimty 

California:  Imperial  County.  Los 
Angeles  (Huntington  Parii),  San  Diego. 
San  Francisco  (Bayview.  Hunter's 
Point),  Watsonville 

Colorado:  Denver 

Connecticut-  Bridgeport.  New  Haven 

Delaware:  Wilmington 

District  of  Columbia:  Washington 

Florida:  Jackson  Coimty 

Georgia:  Central  Savannah  River  Area 
(Burke.  Hancock,  Jefferson.  McDuffie, 
Taliaferro,  and  Warren  Counties), 
Crisp  County,  Dooley  County 

Illinois:  East  St.  Louis.  Springfield 

Indiana:  Indianapolis 

Iowa:  Des  Moines 

Kentucky:  Louisville,  McCkeary  County 


Louisiana:  Macon  Ridge  Area 

(Catahouis,  Concordia.  Franklin, 

Morehouse,  and  Tensas  Parishes), 

New  Orleans,  Northeast  Delta  Area 

(Madison  Parish),  Ouachita  Parish 
Massachusetts:  Lowell.  Springfield 
Michigan:  Five  Cap,  Flint,  Muskegon 
Minnesota:  Minneapolis.  St  Paul 
Mississippi:  Jackson,  North  Delta  Area 

(Panola,  Quitman,  and  Tallahatchie 

Counties) 
Missouri:  East  Prairie,  St  Louis 
Nebraska:  Omaha 
Nevada:  Clarke  County,  Las  Vegas 
New  Hampshire:  ManchestOT 
New  Jersey:  Newark 
New  Mexico:  Albuquerque,  Moro 

County,  Rio  Arriba  County,  Taos 

Coui^ 
New  Yoric:  Albany.  BufEalo.  Kingston. 

Newbur^.  Rochester.  Schenectady, 

Troy 
North  Carolina:  Chariotte,  Edgecombe 

County,  Halifax  County.  Rt^wson 

County.  Wilson  County 
Ohio:  Akron,  Columbus,  Greater 

Portsmouth  Area  (Scioto  County) 
Oklahoma:  Choctaw  County,  McCurtain 

County,  Oklahoma  City 
Oregon:  Josephine  County.  Portland 
Peimsylvania:  Harrisbuig,  Lock  Haven, 

Pittsburgh 
Rhode  Island:  Pnevidence 
South  Carolina:  Charleston, 

Williamsburg  County 
South  Dakota:  Beedle  County.  Spink 

County 
Tennessee:  Fayette  County,  Haywood 

County,  Memphis,  Nashville.  Scott 

County 
Texas:  Delias.  El  Paso,  San  Antonio, 

Waco 
Utah:Ogden 
Vermont  Burlington 
Virginia:  Accomack  County,  Norfolk 
Washington:  Lo«ver  Yakima  County, 

Seattie,  Tacoma 
West  Virginia:  Huntington,  McDowell 

County,  West  Central  Area  (Braxton, 

Clay.  Fayette.  Nicholas,  and  Roene 

Counties) 
Wisconsin:  Milwaukee 

HUMQ  COOE  4W0-et-» 
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MSTRUCnONS  FOR  THE  SF  424 

I  is  a  staadaidferaussd  by  applicants  as  a  reqMifsdficeihsst  far  prsapplkatioM  and  applicatioBs  submitted 
far  Federal  assistsnce.lt  win  be  used  by  Federal  atsndests  obtain  applicant  eertMcatJBn  that  Sutes<»hidt  have 
sataMishsd  a  review  and  eeaunent  preesdurs  in  rssponse  to  Caeeittive  Order  12372  and  have  seleeted  the  prtffi  am 
Is  be  inehided  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  I 


1. 

2. 

3. 

A. 


Self-explanatory. 

Date  appUcatien  submitted  lo  Federal  agency  (or 
State  if  applicable)  4  applicant's  control  mincer 
(ifappUcable). 

Sute  OSS  only  (if  applicable). 

if  this  application  is  to  continue  or  reviss  an 
y»Tt»«««g  award,  enter  prsssal  Federal  *itf»**Ft* 
■naiber.  If  far  a  new  pro^oet.  loave  blaqli. 

Legal  name  of  applicant,  name  of  primary 
erfsnisational  unit  which  wUI  undortahe  the 
assistance  activity,  complete  address  of  the 
appUcani.  and  nasM  and  telephooo  number  of  tiw 
person  to  contact  on  matters  related  to  this 


t.    Emsr  Employer  identification  Number  (EIN)  as 
I  Iqr  ths  Internal  Revenue  Service. 


7.    Bnter  the  appropriate  letter  in  the  space 


8    Chedi  appropriate  bos  and  enter  appropriate 
letter<s)  in  the  spacf(s)  provided: 

—"^Centinuatien"  means  an  estsnsisw  far  an 
additisnal  ftmdinf^budget  period  far  a  project 


I  any  chanfs  in  the  Fodsral 
Government's  financial  eblipitien  er 
csBtingettt  liability  from  an  aaiatinff 
eUigatioa. 

f.   Name  of  Federal  agency  from  which  assistanco  is 


It.    Use  ths  Catalog  of  l^bderal  Domestic 
and  tiUa  af  the  program 

lis 


which 


II.    Enter  s  brief  descriptive  title  of  the  project,  if 
than  one  program  to  involved,  you  should 
an  esplanatiaa  aa  a  separate  sheet.  If 
(e.g..  conatfuction  or  real  property 
i).  attach  a  OMp  showing  prqjoet  location. 
For  preapplicatioos.  oso  a  separate  sheet  ta 
prsvids  a  summary  dsseription  of  thto  project 


12.  List  only  the  largest  pelitical  entities  affected 
(e.g..  State,  ceuntiee,  dtiea). 

13.  Solf-osplanatory. 


List  ths  applicant's  CsngrssiionsI  District  and 
a«y  Oistrietts)  albeted  by  the  I 


14. 


15.  Aawunt  roquestsd  er  to  be  eentribatod  during 
the  first  funding/bttdgst  period  by  each 
contributor.  Value  of  in>kind  eontribations 
should  be  iaclndod  en  appropriate  lines  as 
applicable.  If  the  aettoa  wiU  result  in  a  dollar 
change  to  an  existing  award,  indicate  oa^v  the 
amount  of  the  change.  For  decreases,  encloee  the 
amounta  in  pareatheees.  If  both  basic  and' 
sapploBMntal  amounts  are  included,  show 
breakdown  on  an  sttacbsd  sheet  For  multiple 
I  finding,  nss  totals  and  show  breakdown 
lasitemlS. 


16. 


Applicants  should  esotnct  the  Sute  Single  Point 
of  Contact  (SPOC)  far  Federal  Executive  Order 
12372  to  detemdne  whether  the  application  is 
to  the  Stale  intergovemmental  review 


17.  Thto  questien  appliee  to  the  applicant  organi- 
sation,, not  the  person  who  signs  as  the 
authorised  representative.  Categeriee  of  debt 
indnde  deUnquent  audit  disallowances,  loans 


18. 


To  be  signsd  by  ths  amhoriasd  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
i  la  sign  this  application  as 
BMt  be  en  file  in  the 
(Certain  Fbdsral  affsadss  may 
rsquirs  that  thto  aatbsrisatisn  be  submitted  aa 
part  of  the  applicatiea.) 
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Public  reporting  burden  for  this  collection  of  informetion  is  estimated  to  vary  from  13 
to  22  hours  per  response,  with  an  average  of  17.5  hours,  including  the  time  for 
reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  tfie 
data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send 
comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department 
of  Education,  Information  Management  and  Compliance  Division,  Washington,  D.C. 
20202-4651;  and  the  Office  of  Management  and  Budget,  Paperwork  Reduction 
Project  1875-0102,  Washington,  D.C.  20503. 


INSTRUCTIONS  FOR  ED  FORM  NO.  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S.  Department  of  Education  discretionary 
grant  programs.  Unless  directed  otherwise,  provide  the  same  budget  information  for 
each  year  of  the  multi-year  funding  request.  Pay  attention  to  applicable  program 
specific  Instructions,  if  attached. 

Section  A  -  Budoet  Summarv 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and  provide  a  breakdown  by  the  applicable 
budget  categories  shown  in  lines  1-1>1. 

Uries  1-11,  columns  (aMe): 

For  each  project  year  for  which  funding  is  requested,  show  the  total  amount 
requested  for  each  applicable  budget  category. 

Lines  1-11,  column  (f): 

Show  the  multi-year  total  for  each  budget  category.  If  funding  is  requested  for 
only  one  project  year,  leave  this  column  blank. 

Una  12,  columns  (aHe): 

Show  the  total  budget  request  for  each  project  year  for  which  funding  Is 
requested. 

Une  12,  column  (f):  "'' 

Show  the  total  amount  requested  for  all  project  years.  If  funding  is  requested 
for  only  one  year,  leave  this  space  blank. 
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Instructions  for  ED  Form  524  (cont.) 


Saction  B  -  Budot  StjmnrmrY 

liQQdEidinLEuali 

If  you  ars  roquir«d  to  provkto  or  voHmtMr  to  provido  matching  funds  or  oihor  non- 
FodorsI  rosourcos  to  th«  pro|oct  thoso  should  bs  shown  for  ooch  applicablo  budget 
catogory  on  lines  1-11  of  Section  B. 

Lines  1-11,  columns  (sMe): 

For  each  protect  year  for  which  matching  funds  or  other  contributions  are 
provided,  show  the  total  contribution  for  each  applicable  budget  category. 

Lines  1-11.  column  (f): 

Show  the  multi-year  total  for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year,  leave  this  column  blank. 

Line  12,  columns  (a)-(e): 

Show  the  total  matching  or  other  contribution  for  each  project  year. 

Line  12,  column  (f): 

Show  the  total  amount  to  t>e  contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only  one  year,  leave  this  spece 
blank. 


Section  C  -  Other  Budot  Infamrmtj^^y^ 
Pay  attention  to  aoplicabte  program  «D«:ific  inatructtona.  if  attached. 

1.  Provide  an  itemized  budget  breakdown,  by  project  year,  for  each  budget 
category  listed  in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of  indirect  rate  (provisk>nel, 
predetermined,  final  or  fixed)  that  will  be  in  effect  during  the  funding  period. 
In  eddition,  enter  the  estimeted  amount  of  the  bese  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate  and  base  on  whk:h  fringe  benefits 
are  calculated. 

4w       Provkto  other  explanatk>ns  or  commems  you  deem  necesssry. 


Federal  Register  /  Vol.  62,  No.  200  /  Thursday.  October  16,  1997  /  Notices 


53893 


I 

1 


8 


o 


I 


o 

m 

I 

c 

I 


I 


I 

i 


I 

i 


e 
& 


8 

o 


3  1 
I 


& 


8* 


-III 


o 


I 

S 

§ 
I 

^  o 


e 

I 


53894 


Federal  Register  /  Vol.  62.  No.  200  /  Thursday,  October  16,  1997  /  Notices 


I 


5 
g 


8 


I 


lU 
(O 


M 


94 


J- Ci 


I 

o, 
m 

I 
i 

a 
& 

s 

? 

a 
? 

& 

5 

t 

& 

I 


m 


Federal  Register  /  Vol.  62.  No.  200  /  Thursday,  October  16.  1997  /  Notices 


53895 


thm  f olloviag 


«Bd  iaf  oraatioB  mm  spseif  lad 


netixM  A 


A  copy  of  applicant  •■ 
Stata  adttoational  aganoy  to  iiiiaaaiil  on 
raquixaaant  doaa  not  apply  to  aohoola 
Affairs.   (8aa  34  CFR  75.155  and  75 .156 


raquasting  tba  appropriata 
application.  This 

toy  tha  Buraan  of  Indian 
) 


§75.111  mariav  prooadsra  if  stata  aay  op— lat  oa  applioatioast 
Pvrposa  of  fS7S.lSf*7S.l5a.  If  tba  authorixing  statuta  for  a 
prograa  raquiras  that  a  spacif ic  Stata  agancy  ba  givan  an 
opportunity  to  coaaant  on  aach  application,  tha  Stata  and  tha 
applicant  shall  osa  tha  procaduras  in  SS75. 156-75.158  for  that 


(Authority:  20  U.S.C.  1221a-3(a) (1)) 

Cress-Safaraaoat  Saa  34  CIS  part  7f  (IntargoirariiaaBt  ■!  Bariav 
of  Dapartaaat  of  Idaoatioa  Prograas  aad  AotiTitiaal  far  tha 
ragolatioas  iapl— sating  tha  applieatioa  rariov  prooadoras  that 
Stataa  aay  xmm  vadar  I.O.  12372.   (In  addition  to  tha 
raquiraaant  in  §75.155  for  raviav  toy  tha  Stata  aducational 
agancy/  tha  application  is  sutojact  to  raviaw  toy  stata  Bxacutiva 
Ordar  12372  prooaSa.  Applicants  aust  coaplata  itaa  16  of  tha 
application  faoa  ahaat  (Standard  Pom  424,  Application  for 
Fadaral  Aaaiatanca)  toy  aithar  (a)  spacifying  tha  data  atoan  tha 
application  vaa  aada  availatola  to  tha  Stata  Singla  Point  of 
Contact  for  raviaw  or  (to)  indicating  that  tha  prograa  haa  not 
bmmn   aalactad  toy  tha  Stata  for  raviaw.) 


§75.156  Vbaa  aa  applioaat  aadar  §75.155  anat  aabsit  ita 
applieatioa  to  tha  statat- proof  of  suteissioa. 
(a)  Bach  applicant  undar  a  prograa  covarad  toy  §75.155  ahall 
satoMit  a  copy  of  its  application  to  tha  Stata  on  or  toafora  tha 
daadlina  data  for  soteittiag  its  application  to  tha  Oapartaant. 
(to)  Tha  applicant  ahall  attach  to  its  application  a  copy  of  ita 
lattar  that  raguaata  tha  Stata  to  coaaant  on  tha 

(Anthoritys  20  U.S.C.  1221a-3(a) (1)) 
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(oontinuad) 


Bvid«no«  of  coaplianco  with  thm  rmdmml  r«quir«Mnts  for 
participation  of  studonts  onrollod  in  nonprofit  privato  sdiools. 
(8M  sootion  7116(h) (2)  of  Public  Lav  103-382  and  34  CFR  75.119, 
76.652,  and  76.656  bolov.) 

••e.  7116.  Applioatlona.  *(2)  in  dasigning  tha  prograa  for 
vhich  application  ia  nada,  tba  naada  of  dilldran  in  nonprofit 
privata  alanantary  and  aaoondary  aohoola  hava  baan  takan  into 
aoooont  through  consultation  with  appropriata  privata  school 
officials  and,  consistant  vith  tha  nunbar  of  such  childran 
anrollad  in  such  schools  in  tha  araa  to  ba  sarvad  vhosa 
aducational  naads  ara  of  tha  typa  and  vhosa  languaga  and  grada 
lavals  ara  of  a  sinilar  typa  to  thosa  vhich  tha  program  is 
intandad  to  addrass,  aftar  consultation  vith  appropriata 
privata  school  officials,  provision  has  baan  nada  for  tha 
participation  of  such  childran  on  a  basis  conparabla  to  that 
providad  for  public  school  childran.' 

(Authority:  20  U.8.C.  7426(h)(2)) 


S7S.119  Zaforaatien  naadad  if  privata  aebools  partioipata. 
If  a  program  raquiras  tha  applicant  to  provida  an  opportunity 
for  participation  of  studants  anrollad  in  privata  aohools,  tha 
application  aust  Innluda  tha  infocaatioa  raquirad  of 
subgrantaas  undar  34  cnt  76.656. 

(Approvad  by  tha  Of f  iea  of  ManagaMnt  and  Budgat  undar  control 

nunbar  1680-0513) 

(Authority:  20  U.S.C.  1221a-3(a)  (1)) 


t76.6S8  coasaltatlon  with 


itati 


of  privata 

(a)  An  applicant  for  a  subgrant  shall  consult  vith  appropriata 
raprasaatativaa  of  studants  anrollad  in  privata  aobools  during 
all  phasae  of  tha  davalopaant  and  rtasign  of  tha  projact 
by  tha  application,  inolndinf  oonsidaratioo  of: 

(1)  mkieh  childran  vill  raoaiva  banafits  undax 

(2)  Bov  tha  childran*s  naads  vill  ba  idantifiad; 

(3)  «Mt  banafits  vUl  ba  providad; 

(4)  Bow  tha  banafits  vill  ba  providad;  and 
:  (S)  aov  tha  projaot  vill  ba  avaluatad. 

(b)  A  sttbgraataa  shall  oooaalt  vith  appropriata  lapiasanf  tl 

of  otadants  anrollad  in  privata  schools  bafora 

■akao  any  daeision  that  af foots  tha  opportnaitias  of 
•tadants  to  partieipato  in  tha  projoet. 


/  Vol.  62.  No.  200  /  ThursOay,  Ck:tober  18,  1W7  /  Notices 


(aon^iiMMd) 


(c)  TIM  applicant  mr  sobgrantM  ahaH  f  iv*  thm  apprepriat* 
r^rasantativas  a  fanuina  opportunity  to  virpr^rw  thair  viairs 
ragardiag  aacfa  aattar  aubjaet  to  tlM  coasaltation  ra^nlr— anta 
in  thia  aactioa. 

(JUtttaority:  20  U.S.C.  1321a-3 (a)  (1) ) 

f7<.<sc  zafaxaatioa  ia  an  applioatiea  far  a  aakfnat. 
An  s^plicaat  for  a  aubgraat  ahall  inrlnla  tha  f eUoviaf 
inforsation  in  ita  application: 

(a)  A  daacription  of  hov  tha  applicant  vill  aaat  tha  FaSaral 
raqoiraMttta  for  participation  of  stadanta  anrollad  ia  privata 
adioola. 

(b)  Tha  mabar  of  studanta  axurollad  in  privata  adioola  who  hava 
baan  id«itifiad  aa  aligibla  to  banaf it  undar  tha  profraa. 

(c)  Tha  nunbar  of  atudanta  anrollad  in  privata  a^iool8*«ho  vill 
racaiva  banafits  undar  tha  program. 

(d)  Tha  baaia  tha  applicant  usad  to  aalaet  tha  atudanta. 

(•)  Tha  nannar  and  axtant  to  vhich  tha  applicant  coapliad  vith 

S7C.CS2  (consultation). 

(f)  Tha  placaa  and  tiaas  that  tha  studanta  vill  raoaiva 

banaf ita  undar  tha  prograa. 

(9)  Tha  diffarancaa,  if  any,  batvaan  tha  program  banafits  tha 

applicant  vill  provida  to  public  and  privata  school  studants, 

*nd  tha  raasons  for  tha  diffr 


(Authority:  20  U.S.C.  1221a-3(a) (l)) 


SKTZOS  C 


Chack  tha  appropriata  box  balov: 


•  Thara  ara  no  aligibla  aoaprof  it  privata 
aohools  in  tha  proposad  sarviea  dalivary 
araa  that  vish  to  partioipata  ia  tha 
projaot. 

•  oaa  or  aara  aligibla  nonprofit  privata 
aohaola  ia  tha  prepeaad  aarviaa  dalivary 

vish  to  partioipata  ia  tha  projaot 

ara  listad  aa  tha * 

ftta  U 


*  Thara  ara  aa  aligibla  aoaprefit  privata 
aohools  ia  tha  propoaad  aarvioa  dalivary 


SECTION  "D 


If  applicable,  identify  on  the  line  at  the 
right  the  Empowerment  Zone,  Supplemental 
En^owerment  Zone,  or  Enterprise  Community 
that  the  proposed  project  will  serve.   (See 
the  competitive  priority  amd  the  list  of 
designated  Eiiq>owerraent  Zones  and  Enterprise 
Communities  in  previous  sections  of  this 
application  package . ) 
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PROGRAM  ASSURANCES 


NOTE:    TIm  avthoiidiif  ftatnte  requires  appliouitf  under  certain  prognuns  to  provide 
asnumnccs.  Thii  ferm  must  be  completed  for  applications  nnder  the  foOowinf 


School  Grants 
gyitfwide  InqwovcMent  Grants 


As  the  duly  suthoriad  represenUiive  of  the  ipplicaiit,  I  certify  that  the  applicant: 

•  Win  not  reduce  the  level  of  State  and  local  fiinds  that  the  apfriicant  expends  fix*  bifingual 
education  or  special  ahemative  instructional  prograna  if  the  applicant  is  awarded  a  grsnt 
under  the  program. 

•  Win  employ  in  the  proposed  prpiect  teachers  wlio  are  proficient  in  Eagfish,  inchiding 
written  and  oral  communication  skills. 

•  WiB  int^rste  the  proposed  prqjea  with  the  ipplicanr's  overall  rriiifatinnsl  progrun. 


•    Has  developed  this  application  in  consultation  with  an  advisory  council,  the  nugority  c£ 
whose  members  are  parents  and  other  representatives  of  the  children  and  youth  to  be  served 
in  the  proposed  project 

(Authority:  20  U.S.C.  7426(g)) 


Authorized  Representative 

Appficant  Organization 

Signature 

Tttle 

• 

Typed  Name 

Date  Signed 

i 


NolK 


ASSUIUNCeS  —  NON-CONSTRUCnON  PROORAMS 

Certain  of  theae  aaaurancei  oiay  not  be  applicable  to  your  profoet  or  proffram.  If  you  have  questions, 
please  contact  the  awarding  ageocy.  Further,  certain  Federal  awarding  agencies  may  require  appUosnu 
to  certify  to  additaenal  aaeuraaees.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorised  representative  of  the  applicant  1  certifif  that  the  appUcanf 


1.  Has  the  legal  authority  to  apply  for  Federal 
asaistanee.  and  the  institutional,  managerial  and 
financial  capaMlity  (including  funds  sufHrient  to 
pay  the  non-Foderal  share  of  project  costs)  to 
ensure  proper  planning,  manafsoMnt  and  eom> 
pletion  of  the  prqect  described  in  this  application. 

1  Will  give  the  awarding  agency,  the  Coaptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorised  representative, 
access  to  and  the  ri^t  to  examine  ail  records, 
books,  papers,  or  documents  relatsd  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  c^  personal 
or  organisational  conflict  of  interest,  or  personal 


Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  II  4728^763) 
relating  to  prescribed  standards  fbr  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPafs  Standards  fbr  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  Theee  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-362)  which  prohibits  discrimination 
on  the  basis  of  raes.  color  or  national  origin;  (b) 
title  IX  of  the  Education  Amendments  ot  1972.  as 
amended  (20  U.S.C.  II 1081-1683.  and  1686-1686). 
which  prohibits  discrimination  on  the  basis  of  ssx; 
(e)  Ssetiea  S04  of  the  RehabUitation  Act  of  1973.  as 
amended  (29  U.8.C.  I  794).  which  prohibiu  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
L'.S.CII  6101-6107).  which  prohibiU  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuso.  it) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  at  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  II 523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  use.  290  dd-3  and  290  ce- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vm  of  the  Civil  Rightt  Act  of  1968  (42  US  C  I 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  it  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statuteis)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  end  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assistad  programs 
Theee  requirements  apply  to  all  intercsu  in  real 
property  acquired  for  progect  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  II 1501-1506  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
erhole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  II  276a  to  276e- 
7).  the  Copeland  Act  (40  U.S.C  I  276c  and  18 
U.S.C.  H  874).  and  Uie  Contract  Work  Hours  and 
Safbty  Standards  Act  (40  U  S.C  il  327  3331. 
regarding  labor  standards  for  federally  assisted 
construction  subagrcements. 


e«  OMS  Ctfcmat 


•  'Ml 
•■102 


AuMiorlsed  for  Local  Repfoductton 
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10.  Will  comply,  if  Applicable,  with  flood  insurance 
purchase  requireraenu  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hasard 
area  to  participate  in  the  profram  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
constmetiea  and  acquisition  is  tlO.OOO  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  followinff:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1909  (P.L.  91190)  and  ExecuUve 
Order  (EO)  11914;  (b)  notification  of  violating 
fSMtlities  pursuant  to  EO  1 1738;  (c)  protection  of 
wetlands  pursuant  to  EO  1 1990;  (d)  evaluation  of 
flood  haxards  in  floodplains  in  accordance  with  EO 
11988;  (a)  assurance  of  project  consistency  with 
the  approved  State  manafement  program 
developed  under  the  Coasul  Zone  Management 
Act  of  1972  (16  U.S.C.  II  1481  et  seq.);  (f) 
coBlermity  of  Federal  aetioas  to  Sute  (Clear  Air) 
Implementatioa  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1988.  as  amended  (42  U.SC.  I 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drialdag  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  emended.  (PL  93-883);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended.  (P.L. 
93-208). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  11  1271  et  seq  )  reUted  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  river*  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  ( 16 
U.S.C.  470).  EO  11893  (identification  and 
protection  of  historic  propertias),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  460al  etseq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  tuhjectt  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  88-844.  as  amended.  7  U  S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  II  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audita  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  reqiiiremenu  of  all 
other  Fedwal  laws,  executive  orders,  regulations 
and  policiee  governing  this  program. 


GNATuRi  or  AuTNonoso  amwwa  omoAL 


Tint 


A»mCANT0«6AMZATKM 


DansuMMrrno 


9  «2<a  I'-ssi  iKk 
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CEKTinCATIONS  REGARDING  LOBBYING;  DEBARMEFTT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;;  AND  DRUG4VEE  WORKPLACE  REQUIREMENTS 


ApfUcMls  ihouM  Miw  le  tlw  ngulalkiM  ctod  Mew  to  dalBiniiw  llw 
•hauM  al»  ravitw  Ike  iMtrucliaM  far  cvtUlcatiofi  indudad  in  Ow  rmdaitom 

kCRPMC 


1 10  which  thqr  ue  raquiied 

>farceeipllictwahctMcideiiienuti»wMi>nieiw34CHlNrtg.'>lsw 
I  Siiipinilnw  (Noapffpcuwiewt)  sad 

of  Educadon  dalwaiiiws  10  award  the  cevwed  mnaacshm,  grant,  or 


L  Awilrili 

Qf  this  fotei 

UCnLPatitS. 


1.  LOBBYING 

As  nqidied  by  SacHoa  last,  TMt  31  ol  tht  UJL  Ceda  ad 
iaiplHMnlad  at  34  CFR  PM  S,  for  panoes  cntHtag  Into  a 

Ski 


that: 


rtor 
Phittz; 


PM«,1 

'S100j000.aadataiadat34 
1(B  and  SMIO,  Iht  appUcanl  ootiftH 


(a)  No  Fadanl  apprapriaiad  fund*  havB  baan  paid  or  win  be 
■aid,byoroebalialfoftlwndtrilgwad,toaBypaiwafar 
■illiiaadiigermamptlmtolBflwacta»< " 

at  Coey  aM>  or  aw  ampteyaaoir  aMembar  o<  <     _ 
cowiiacBoB  with  tha  wakiwg  of  aay  Fadaaal  graa^  ttw  awlaiiiig 
Ifitooiaiiycoopatanvaaf^aaBMB^  and  thaaxlanfioi^ 
conoMiatioiu  ianawal.aeiandoiaii^or  eiodiAcationofany 
fadaral  grant  or  cooparattva  ay  aaawia; 

(b)  If  any  fimds  othar  than  Fadaral  appropilatad  hiada  have 
been  paid  or  win  ba  paid  to  any  paraan  for  influandng  or 
attenuptinc  to  inAuaaos  an  oMoer  or  anipbyaa  of  any  agaacy,  a 
Maaioar  of  OmgraM^  an  offiov  or  aflipio)wa  of  Congrasi.  or  an 
areptoyaaofatMBibarofCoiigiaw  in  cotwctjcw  with  this 
Faaaral  grant  or  cooparath>aagraauiawl,tlwundafttgnadihan 
ooeiplata  and  Hibmit  StandaraFonn  -  lii,  "Diadoauic  Form 
to  Report  Lobbying' in  aooordanoe  with  its  inalnictiom; 

(c)  THa  undanicnad  ahaU  raqidn  that  dw  languid  of  this 
cnttllicaUoo  battidudad  in  thaatward  docimiantf  for  aU 
Bubawards  at  afl  ticri  (induding  Mibgranta,  oontracta  under 
granta  and  coopaiatlvaagwMntti,  and  aubcontracta)  and  that 
•n  subndpiants  ihatt  cartify  aad  diadoaa  aoooidingly. 


2.  DEBARMENT,  SUSPENSIONr  AND  OIHER 
RESPONSIBILmrMATTERS 


Aa  aaquind  by  EaanitivcOvdar  13549. 
Suipmion,  and  implaaaanfod  at  34  Cnt  Rut  K,  far 
pioapaetiv*  panidpaMa  in  prioMiy  covarad  I 

1  at  34  CHt  Rut  as,  £ctioDS  8S.105  Md  15.110 - 


A.  Tlw  appBcant  caftifiaa  that  it  Md  ita  prindpair 

ta)  Are  not  pi«a»  nt)y  dabai lad,  auipandad,  propoaad  far 

,  dadarad  inafigiUi;  or  voiuMaidy  andudod  fiom 


oowaied  tranaactfona  by  aiqr  Fadaral  dapaitawnt  or  I 

(b)  Have  not  within  a  thraeyaar  period  praoading  dda 
appBcaoon  oaan  ODnvmaa  at  or  naa  a  civu  juogBiani  n 
againat  thoai  far  ooauniaaiaa  of  fraud  or  a  oriawHal  ottmaa  ta 
coaaaetian  vfith  obtaining,  allemptii^  10  obtaiiv  or  pcffataiing 
e  p«Mlc  (Fadomi,  SlaM;  or  locaO  tnnaadion  or  eontrad  I 
a  publle  tnnaadion;  violatioa  oiF  Fadairi  or  Stale  aattm 

I  or  ooaiBiiaiion  of  embaEzlamant  tha^  fanar. 

,  faUficatiOB  or  daairactee^iiKoida,  aiaU^fi 
.  or  receiving  atoisB  propaity; 

k)  Are  not  piaaently  hididad  far  or  otharwlM  oiaiinatty  or 
civlBydiargedbirayvwwlalmllgr(Fedarel.Staie,or 

1 0  Xb)  of  this  oa^Skaitoa;  Md 


S.  DRUG<fREE  WORKPLACE 
(GRANTEES  OIHER  THAN  INDIVIDUALS) 


As  requtaod  by  tha 

-   ■  .  ^- 

lenaa  mKJ% 

letaiGFRPaitR 


haPnia-fteaWuiMauei 
34Cnn>iMtSS,SubpaRF. 
RPaftK,SadianBKui05( 


tAdoflM^Md 
tfarcnMaaiLaa 
BA10- 


A.  Thaap^icantoaftifieadiatawinarwUIaontinueto 
provide  a  dnig-nea  worlcplece  ey! 


(a}PiMahk«ai 

uniawfuii 

iiaeofa< 


t  notifying  aaiployaaa  that  tlw 

( la  prohibited  in  the  grantae^t 

'   iwm  betaken  against 


I  apadn^na 

violation  of  audi  prohibitioaj 

(b)  EitabVahing  an  on-going  dnig-froe  avnrHwss  program  to 
infofin  anployeaa  about^ 

(1)  The  dangers  of  drv|  abuse  in  tha  workplaoe; 

CDThegrantaf^spoHcyofntaintainingadnig-freewotkpiaca; 

O)  Aay  avaflOUe  drag  counseling,  rritabiUlation,  and 


(4) 
dni|| 


Maybe 


upon 
the  warfcplaoe; 

it  a  requirement  that  aadi  amployae  to  be  engaged 
aaianoe  of  the  grant  ba  |d«en  a  copy  of  the 
rsquind  by  paragraph  (a); 

(d)  NodfyiM  the  amployae  in  tha  atatasMnt  reqiifaed  by 
poiagiapa  (a)  that,  OS  a  condition  of  employment  under  tha 
grant,  the  employee  wiD- 


(1)  Abide  by  tha  temw  of  tha 

(2)  Nodfy  the  employer  in  wriliiv  of  Ma  or  bar  conviction  for  a 
vioMoa  of  a  otaninal  drag  stanaa  oecurrtng  tai  the  wotfcplaoe 
no  later  tiMn  five  cakadar  days  after  such  oonvidioa; 

(a)  Notifying  the  aaancy.  tai  willing,  widiin  10  cslaadar  days 
after  raoaiviiig  aowa  under  sebpafagnpk  (dX2)  from  aa 
eayloyee  or  ethaiwiae  receiving  actual  notioe  of  such 
coavlctloa.  Daployan  of  canvfcmd  ample j  aes  Bwat  provida 
noliee.bidudiagpoaitioaliiHto:  Dbector.Cnntaand 
Conmcta  Servk^  US.  Dnertmant  of  Education,  400 
Maiyted  Avemi^S.wTabom31HCSA  RogfonalOOca 
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BiddinfNaA.WMhii^ioa. DC 20202-4571.  NotfniiMB 


(OTakiMoiMofllMl 

of  raoiivtt^  node*  opctar  K^puapipti  (dX2),  with  mpact  lb 
wliotow 


(1)  Taking  appropriate  pcnoMMi 
mpkifae.  up  to  and  iadudiM  la 
iwjtiiwuaiiUcHinRehabilHaaoiiActoflfTa, 

(2)  Raniiring  Midi  onptoyac  to 
dim  abuM  atoinaa 
Mi^pun»aH^a 


DKUG-niEE  WOKKPLACE 
<G1ANTEES  WHO  AKE  INDIVIDUALS) 


d  b]F  dto  Drathw  WoricplaoB  Ad  c 
tad  at  M  CFKFM  as.  Sulnut  F,  for 
34  CHI  PMt  Ol  SactioM  fijCOS  and 


A.  Aaa 

HwvnbwM 
poaaaaaioit  or  OMof  a 
•cttvlqr  witk  llw  pant;  aad 

E  Ifcomictodafa 


oflMHad 
•10-** 
cartify  tkat  I  wfl  Ml  ai«i«a  !■ 
ucdngany 


drag 


ttkaeaawktfoi^iH 
ofllwaMvlctfM(,tac  Dhtacto 
US.  DaptfloMBl  of  EduGMiai^  400 
.GSA 
.DCXnB2-4S7l.  Notiea 


frooia 
of  aay  gniii  actfvMy,  I 
MtelOealandwikyB 


AvamakSW. 
No.  3)1 


cadi) 


OtftlMnMa 


Aadttduly 


tNAMEANDimJCFAUmGnZEDREPRESENTATIVB 


SIGNATURE 


DATE 


ED«M»13 
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SS903 


Certification  Resaiding  Debarment,  Suspensioiv  Ineligibility  and 
Voluntary  &dii8ion  —  Lower  Tier  Covered  Transactions 


This  OEftificBtioB  is  I 
12549,1 


t  iwyiii  wi  by  the  Dbimm  Uimii  of  Educstion  rqpiietioBS  inptanewting 
MiJSqsp«Aow,340RP»rt8^iar«nk)w«rtiertrsmeclioitainee>in 


atSacliiaiflS.lia 


^  ExacutiveOnkr 

fnseuitg  tha  threshold 


l.BjriifriBgad 
tout 


6.  Tito 


of  fact  opoa  wUdnaHaasa  wBi 
thia  iiastoi  linu  iiai  atoaiail  1am.  Vftia 


kiMNvingly 
addittaito 


this  ^ 

remediaa.  indudii^  suspcnaidBaad/ar 

3.Tha 


propoaalis 
Inwiir  tiara 


bjriasaii 

4.  Tha  Hfma 'ooweicd 


to  ibapanoB  to  wluch  this 
if  at  aar  ttaa  tha  pnapacttws 
larua  that  iscamBcauBu  was 
orhaabaooa 


tnuisactioi^    pnncipaL    propoaal 

odudad.*  as  UMdntiiia  dm^imw  the  I 

Mtoutiattwl 

rulas  impianaMiaK  Caacutiw  OtdarllSO.  You  majr 

ooMaa  tna  panou  ■>  wnmiMa  pvopom  ■  1 

for  aaeiataiicc  in  otMaiaing  a  copjr  ( 

5.  The 


boanaaradiBii^it 
a— riatoanytowartiar 
wiiha     "^    •    •    ■• 


urithwhichtMtl 


bjrdw 


Cotificatiaa 

(>'  Tne  praspcctlw  lower 
pnnciiMBMCpv 
vohinonljr  CMch 

(2)  Where  the  prospective  lower  tio-pwlidpsnt  is  unaUe  to  certify  to  anjr  of  the 
certification,  such  prospediveparticipaiu  shall  attach  an  explanatian  to  ' 


oertifieStbysubmisBionofttMS 
smpended,  proposed  Id 
~^~~  in  thb  tninsKtion 


that  neither  it  nor  its 

oragncy. 
in  this 


ksiAMEOi 
PRINTED 


PR/ AWARD  hOMtA  AND/OR  TVOfECT  NAME 


lAMEOFAPPUCANr 


NAME  AND  TTTLE  OF  AimiORIZED  REPRESENTATIVE 


SKa^AIVSE 


DATC 


ED  aV00l4. 9/90  (Rcoiaces  CCS409  (REV.  12/W>.  wMrh  is  obMlairi 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 


ComplM*  «w  form  to  dhctew  totetoying  actMtiM  puntMnt  to  31  VJS^  13S2 
IS— ravf—  for  puMie  burden  diseto«ur«.) 


1.      Typ*  of  FodMii  Action; 

b.  grant 

c^  cooporaiiva  aoraonMni 

tf.lo«* 

0.  toon  ouaramoo 

f .  toan  inouraneo 


0^ 


2.      SMm  of  Porforai  < 

a.  bidWIar/apaMcation 
b.Wlial  award 
c  poat-owrard 


M 

O    Prinw 


of  Roportns  Endlys 
Q      Sutowardao 

••or  ^^^^m  4rAfio%tmr 


Otstriet^inown.* 


t.       Fodor^ 


'v  H  JCPOMfflf 


D 


Tvpo: 
a.inidallana 
b.  HMiariai  ehango 


For  MalMtoi  Chanoa  Ofriyt 

vaar quwtor 

data  oftoat  rooort   ~ 


S.      If 


tolled  la 

of 


Oistriet  MAnoMn; 


7. 


CFOA  Humtm.if 


9.      Award 


if  known: 


10. 


6Yii 


4Mr  AOAMk  firsf  MOMMb  MR.* 


tfrWlfOIBf  wont  MOm    fUOf 

Outnamo,  Sntnamo.  MO: 


Omt/k^m^mUm^Mattlimitl  1  H— — >^ 


Hi  fiiioi  »*#oyi»ow» /■>>■*  ojr  Kbit  i»yW* 


I  1       1  ■■■> 


h  io  Modi  aaotiiyi  nofcm 

WOili*- 


O ii  laMiow 


-b««a»4ioia4oo 


taiai 


B        4>  oowdntowMoo 

?        >.  dotorrod 

g        !■  oihari  apoollyi 


n   a.t.rn...j.^..  .1  >.-■!..■  «■■« ■■■■.    ^.  m.^...    '  — -»  fT^iiji  T'Tinrlii.  tniriitfni  ifnmdl.  ii 

II  MtwifcoitaMowaaMidi  t»t  9oymm»-»mmtm>4  hi  ifaio  111 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLU  DISCLOSURE  OF  LOBBYING  ACnVITIES 


TNa  aitdowra 
r«e*ipl  ol  •  eovarod 
of  a  fonn  it  roquirod  for 


of  any 


lbr«»i 

>oprooiin«n»au ttoddoai  u.t.c.Midiwma.'niofwa 

t  to  oMfco  poymoiH  to  ony  lo»vto|  orwHr  <»  lw»iioilo|  or  otuwHt  »a 
r.  o  Moiobor  of  Congrooo.  on  oHleor  or  iw^loyi  i  of  Congroao.  or  on  mptoyi  i  of 

a  Mambor  of  Congwoo  to  cowiocdoii  wtdi  a  cowod  rodwai  aedon.  Uoi  «■  Wm  *  TiiM Hiii  n ladniin 

Iiliio  idia  If  •»  laaM  10  ill  liwUt-toodo^Moai 

loport.  lUfar  <o  dw  liiailwiiondnt  guidanco  pubdihad  by  tbo  Ofdco  of  I 

1.  Idondfyd>oiypoo»uowadradariloodontarw«dditobbytogacd<rlivla 
afa 


mo  doto  of  dia  to« 


pyBviomly  SMvnIttvo  rapoft  vy  vw 


4.  Entordwful 
tho  approaitota 


cfty.  ataca  and  dp  oodo  of  vw 
of  dM  npordng  andiy  diat 
o.o..ihotrst 


if  R  ia.  or  aapoctt  ta  ba,  a 
of  dM  prtaM  la  dw  lot  do 


Gmitod  to  aubcanlraeta. 


5.  If  tito  oiganbadon  Mag  dM  roport  to  Maia  4  chaefca  *SubawardM"  dian  aiMr 
coda  of  dM  prtow  Fodoral  radpiant  tockida  Congroaaionol  District  V  iowwA. 


duiaraiMl 
city*  atoto  and«p 


d.  CfMar  dwi 


)  of  dMFOdWM 

If  loMwiu  For 


7.  GfiMrdw 
F«dwal 


9m  Cniar  dM  iimi 
forFropooaltRFF) 


<W>dM4 

iCFOA)  numbarfor  1 


Invltadan  for  BM  OFBj 


toitonil 

a.gM  'RFMyC-WKOOl .' 


9.  Fora 


4«rS. 


10.   to!  tutor  dw  fhi  nanM.  ad*in.  dty. 
Act  of  IMS  ongoQod  by  dw 


ofdM 

MmNNMS  M  RSflU  ^  B0 


(bi 


lOiol. 


uf  rtn  balMidiiriltl  parfbrmtaig 


«idinaliidafHlad*oaall 


11.     BoMi  dn  ■looww  ■!  I  loipiaiadio  ptid  or  iiaaanabbMopartid  >a  ba  poii  by  dii  wpo<togwo<ip  dtiw  <1  li  ifc>Jobtodag 
iBdiy  (hooi  101.  lw<ioM  wOidiii  dii  piyoiiai  boo  buo  wadi  iiiQiiil  ■•  wM  bi 

«>plyi  If  dill  a  oMaada^aboto.wpoMrOoaoMlM-owwdodaxwMMM<»po^^ioo»^Md»i 


aapppopiloto^oaiooli  Onb 
•Mawo-Mid^Mtoo  of  to  Mwd-ponQwoaar 

Hi   C1m>-di»app»opitoaa-boafiali  Clwab 


diaHpHy.llpp»i 


tdpwib  aa  toMndaoaadbadia,  ipidlydn 


I  If  adMP  ■pioiiH'aaaai 


Mi<diidoii|i|ilwyniU odMid.toJodi  ilpHpiMtiii  i   ii  ililii  aid<f^  oiOjoiMlwowpoiili  iiOiilii^M 

T  •   fi  If  iTTTirri  ••    r.  •*  I'l^i  t'i'*t'-^t|— ^ M...i.i  .-^i     ■■•■i  ■■■■■-fci  iii    ir> Am 

w«M>ooaaaaaad> 

111    Cbnh  iiliidii <  a  tHU^  Ciwdaaidia  ttMidil  li  iwaibid 

Id*   TlM^cardfylng  afdcM  aaaa  tiga  and  dato  «i 


[FR  Doc  97-27342  Filed  10-15-97;  8:45  am] 
I OQOK  4Ma-at-c 


■>■  .> 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Haalttt 

Racomblnant  DNA  Advisory 
Committee;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Recombinant  DNA  Advisory 
Committee  on  December  15-16, 1997. 
The  meeting  will  be  held  at  the  National 
Institutes  of  Health,  Building  31C.  6th 
Floor,  Conference  Room  10.  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  starting  on  December'  15, 1997,  at 
approximately  9  a.m.,  and  will  recess  at 
approximately  5  p.m.  The  meeting  will 
reconvene  on  December  16, 1997,  at 
approximately  9:00  a.m.  and  will 
adjourn  at  approximately  5  p.m.  The 
meeting  will  be  open  to  the  public  to 
discuss  Proposed  Actions  under  the  NTH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496)  and  other  matters  to  be 
considered  by  the  Committee.  The 
Proposed  Actions  to  be  discussed  will 
follow  this  notice  of  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Debra  W.  Knorr,  Acting  Director, 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health.  MSC  7010, 
6000  Executive  Boulevard.  Suite  302, 
Bethesda.  Maryland  20892-7010,  Phone 
(301)  496-9838.  FAX  (301)  49fr-9839, 
Mrill  provide  summaries  of  the  meeting 
and  a  roster  of  committee  members 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Knorr  in  advance  of  the 
meeting. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Aimouncements"  (45  FR 
39592,  June  11,  1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 


Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  October  7, 1997. 
UVerne  Y.  Stringfieid.  ' 

Committee  Management  Officer,  NIH. 

(FR  Doc.  97-27311  Filed  10-15-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Recombinant  DNA  Researdi: 
Proposed  Actions  Under  ttie 
Guidelines 

AGENCY:  National  Institutes  of  Health 
(NIH),  PHS,  DHHS. 

ACTION:  Notice  of  proposed  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(NIH  Guidelines). 

SUMMARY:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
NIH  Guidelines  for  Research  Involving 
Recombiliant  DNA  Molecules  (59  FR 
34496,  amended  59  FR  40170.  60  FR 
20726,  61  FR  1482,  61  FR  10004,  62  FR 
4782).  Interested  parties  are  invited  to 
submit  comments  concerning  these 
proposals.  These  proposals  will  be 
considered  by  the  Recombinant  DNA 
Advisory  Committee  (RAC)  at  its 
meeting  on  December  15-16, 1997.  After 
consideration  of  these  proposals  and 
comments  by  the  RAC.  the  NIH  Director 
will  issue  decisions  in  accordance  with 
the  NIH  Guidelines. 

DATES:  Interested  parties  are  invited  to 
submit  comments  concerning  the 
proposed  actions.  Comments  received 
by  December  8, 1997,  will  be 
reproduced  and  distributed  to  the  RAC 
for  consideration  at  its  December  15-16, 
1997,  meeting.  After  consideration  of 
this  proposal  and  comments.by  the 
RAC.  the  NIH  Director  will  issue 
decisions  in  accordance  with  the  NIH 
Guidelines. 

ADDRESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Debra  Knorr.  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health.  MSC  7010. 6000  Executive 
Boulevard.  Suite  302,  Bethesda. 
Maryland  20892-7010,  Phone  301-496- 
9838.  FAX  301-496-9839. 


All  comments  received  in  response  to 
this  notice  will  be  considered  and  will 
be  available  for  public  inspection  in  the 
above  office  on  weekdays  between  the 
hours  of  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  C0NT4CT: 
Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombintmt  DNA 
Activities,  National  Institutes  of  Health. 
MSC  7010,  6000  Executive  Boulevard. 
Suite  302,  Bethesda,  Maryland  20892- 
7010,  Phone  301-496-9838,  FAX  301- 
496-9839.  The  Office  of  Recombinant 
DNA  Activities  web  site  is  located  at 
http://www.nih.gov/od/orda  for  further 
information  about  the  office. 

L  Supplementary  Information 

The  NIH  will  consider  the  following 
actions  under  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  (NIH  Guidelines): 

I-A.  AmendmeBt  to  Appendix  M-I, 
Submianon  Requirements — Human 
Gene  Transfisr  Experiments,  Under  the 
NIH  Guidelinea 

During  the  June  12-13. 1997,  RAC 
meeting,  the  following  motions  were 
approved  by  the  Committee: 

(1)  A  motion  was  made  that  Appendix 
M-I.  Submission  Requirements — 
Human  Gene  Transfer  Experiments, 
should  flb  amended  to  require 
investigators  to  submit  documentation 
verifying  that  a  human  gene  transfer 
protocol  has  been  submitted  to  an 
appropriate  Institutional  Biosafety 
Committee  (IBC).  Evidence  of  IBC 
notification  shall  be  provided  at  the 
time  the  protocol  is  submitted  to  ORDA. 
The  motion  passed  by  a  vote  of  8  in 
Eavor,  1  opposed,  and  no  abstentions. 

(2)  A  motion  was  made  to  delete  the 
requirement  for  submission  of  IBC  and 
Institutional  Review  Board  (IRB) 
approvals  at  the  time  of  ORDA 
submission  from  Appendix  M-I, 
Submission  Requirements — Human 
Gene  Traiisfer  Experiments,  of  the  NIH 
Guidelines.  The  motion  passed  by  a  vote 
of  7  in  fiavor,  0  opposed,  and  1 
abstention. 

On  September  10, 1997,  a  letter  was 
received  from  the  American  Biological 
Safety  Association  requesting  that  the 
public  comment  period  for  the  proposed 
actions  under  the  NIH  Guidelines 
published  in  the  Federal  Register  on 
August  20. 1997  (62  FR  44387)  be 
extended  for  an  additional  60  days. 

During  the  September  12,  1997,  RAC 
meeting,  the  RAC  was  scheduled  to  vote 
on  the  proposed  actions  to  delete  prior 
IBC  and  IRB  approvals  from  the 
submission  requirements,  and  to  require 
investigators  or  sponsors  to  provide 
evidence  of  protocol  submission  to  IBC. 
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Considering  the  request  by  the 
American  Biological  Safety  Association 
to  extend  the  public  comment  period, 
the  RAC  decided  to  modify  the  language 
of  the  proposed  actions  and  to  pubuah 
the  revised  vosion  in  the  FedmQ 
Sagister  for  an  additional  60  days. 

A  motion  was  made  by  the  RAC  to 
amend  the  proposed  actions  published 
in  the  Fedml  Register  on  August  20. 
1997,  regarding  the  submission 
requirements  as  follows: 

'^The  RAC  recommends  that  final 
approvals  from  IBC  and  IRB  should  be 
withheld  until  after  NIH/ORDA 
provides  the  IBC  and  IRB  with  RAC 
concerns  (if  any),  and  (1)  NIH/ORDA 
notification  that  the  protocol  is  exempt 
from  full  RAC  review,  or  (2)  NIH/ORDA 
notification  that  the  protocol  has 
triggered  full  RAC  review.  Human  gene 
transfer  protocols  shall  not  be  initieted 
prior  to  submission  of  final  IBC  and  IRB 
approvals  to  NIH/ORDA." 

The  motion  passed  by  a  vote  of  10  in 
&vor.  0  opposed,  and  2  abstentions. 

I-B.  AoMndDMBtB  to  lastitutioiiel 
Biosafety  Committee  (IBC)  Approvals  of 
Experiments  InvolTing  Transgenic 
Rodents  Under  SectioD  m  of  tfw  NIH 
Guidelines 

'  Section  III-C-4,  Experiments 
Involving  Whole  Animals,  of  the  NIH 
Guidelines  stipulates  that  all  transgenic 
animal  experiments  are  subject  to  IBC 
approval  before  initiation.  In  a 
correspondence  dated  April  22, 1997, 
Dr.  George  Gutman,  an  IBC 
representative  of  the  University  of 
California,  Irvine,  California,  inquired 
whether  experiments  involving 
production  or  use  of  transgenic  mice 
under  Biosafty  Level  1  containment 
could  be  initiated  simultaneous  with 
IBC  notification.  Current  requirements 
under  the  NIH  Guidelines  require  that 
IBC  approval  be  obtained  prior  to 
initiation  of  such  experiments. 

The  RAC  discussed  this  issue  during 
its  June  1997  meeting,  recommending 
that  this  requirement  be  changed  to 
initiation  simultaneous  with  IBC 
notification.  The  RAC  agreed  that  the 
requirement  for  IBC  approval  prior  to 
initiation  is  unnecessary  and 
recommended  that  the  NIH  Guidelinm 
should  be  amended  such  that:  (1)  The 
generation  of  transgenic  rodents  at  the 
Biosafefy  Level  1  containment  (not  all 
animals  )  can  be  initiated  simultaneous 
with  IBC  notification,  and  (2)  the 
purchase  and  use  of  transgenic  rodents 
shouild  be  exeOipt  from  the  NIH 
Guidelines.  A  motion  was  made  that 
these  proposed  changes  to  the  NIH 
Guidelines  should  be  published  it  the 
Federal  Register  for  consideration  at  the 
September  12, 1997,  RAC  meeting.  The 


proposed  action  would  allow:  (1)  The 
generation  of  transgenic  rodents  that 
require  Biosafety  Level  1  containment  to 
be  included  under  Section  ID-D, 
Experiments  that  Require  IBC  Notice 
Simultaneous  with  Initiation;  and  (2) 
the  purchase  and  use  of  transgenic 
rodents  should  be  exempt  bam  the  NIH 
Guidelines.  The  motion  passed  by  a  vote 
of  9  in  favor,  0  opposed,  and  no 
abstentions. 

On  September  10, 1907.  a  letter  was 
received  from  the  American  Biological 
Safety  Association  requesting  that  the 
public  comment  pwiod  for  the  proposed 
actions  under  the  NIH  Guidelines 
published  in  the  Federal  RegislBr  on 
August  20. 1997  (62  FR  44387)  be 
extended  for  an  additional  60  dajrs. 

During  the  September  12, 1997.  RAC 
meeting,  the  RAC  was  scheduled  to  vote 
on  the  issues  surrounding  the 
amendments  to  IBC  approvals  of 
experiments  involving  transgenic 
rodents.  Considering  the  request  by  the 
American  Biological  Safety  Association 
to  extend  the  public  comment  period, 
the  RAC  decided  to  modify  the  language 
of  the  proposed  actions  and  to  publish 
the  revised  version  in  the  Federal 
Register  for  additional  public  comment 
as  requested  by  the  American  Biological 
Sfifety  Association.  The  RAC  accepted 
the  prqposed  actions  with  the  deletion 
of  two  words  "and  use"  bom  the 
language,  "the  purchase  and  use  of 
transgenic  rodent  *  *  *"  A  motion  was 
made  by  the  RAC  to  accept  the 
amendments  to  the  NIH  Guidelines  with 
regard  to:  (1)  The  generation  of 
transgenic  rodents  at  the  Biosafety  Level 
1  containment  (not  all  animals)  can  be 
initiated  simultaneously  with  IBC 
notification,  and  (2)  the  purchase  of 
transgenic  rodents  should  be  exempt 
from  the  NIH  Guidelines.  The  motion 
passed  by  a  vote  of  11  in  fiavor,  0 
opposed,  and  no  abstentions. 

n.  Proposed  Actions  Regarding 
Amendments  to  the  NIH  Guidelines 

The  NIH  will  consider  the  following 
proposed  actions  under  the  NIH 
Guidelines: 

n-A.  Proposed  Amendments  to  Section 
III-C-4,  Experiments  Involving  Whole 
Animals 

[Section  m-C  are  experiments  that 
require  Institutional  Biosafety 


Committee  approval  before  initiation.] 

Section  III-C-4-C  is  ] 
amended  to  read: 


Experiments  Involving  Transgenic 
Rodents. 

"Section  in-C-4-c-(2).  The  purchase 
of  transgenic  rodents  is  exempt  from  the 
NIH  Guidelines  undw  Section  ID-^. 
Exempt  Expoiments  (see  Appendix  C- 
VI,  The  Purchase  of  Transgenic 
Rodents)." 


proposed  to  be 


"Section  ni-C-4-c.  Exceptions  under 
Section  ID-C-^. 

"Section  in-C-4-c-{l).  Experiments 
involving  the  generation  of  transgenic 
rodents  tiiat  require  BLl  containment 
are  described  under  Section  in-D-3, 


II-B«  Propoeed  Aiaeadiimrts  to 
m-O,  ExperioMMts  That  Require 

Notica  SianiltMMOiis  With  Initiatioa 

Section  IIM3-3  is  proposed  to  be 
amended  to  read: 

"Section  m-D-a.  Experiments 
Involving  Transgenic  Rodents 

"This  section  covers  experiments 
involving  the  generation  of  rodents  in 
which  the  animal's  genome  has  been 
altered  by  stable  introduction  of 
recombinant  DNA,  or  DNA  derived 
therefrom,  into  the  germ-line  (trangenic 
rodents).  Only  experiments  that  require 
BLl  containment  are  covered  under  this 
section;  experiments  that  require  BL2. 
BL3.  or  BL4  containment  are  covered 
under  Section  III-C-4.  Experiments 
Involving  Whole  Animals." 

n-C  Propoeed  Amendments  to 
Appendix  C,  Exonptions  Under  Section 

m-E-e 

A  new  section,  Appendix  C-VI.  is 
proposed  to  read: 

"^pendix  C-VL  Hie  Purchase  of 
Transgenic  Rodents 

"The  purchase  of  transgenic  rodents 
for  experiments  that  require  BLl 
containment  are  exempt  from  the  NIH 
Guidelines." 

[The  old  Appendix  C-VI,  Footnotes  and 
References  of  Appendix  C.  will  be 
renumbered  to  Appendix  C-Vn  through 
Appendix  C-VD-^l 

D-D.  Propoeed  Ammdmenls  to 
Appendix  M.  The  Points  To  Consider  in 
the  Design  and  Submission  of  Protocols 
for  the  Transfer  of  Recombinant  DNA 
Molecules  Into  the  Genome  of  One  or 
More  Human  Subjects  (Points  To 
Consider) 

Appendix  M-I  is  proposed  to  be 
amended  to  read: 

"^pendix  M-L  Submission 
Requirements — Human  G«ie  Transfer 
Experiments 

"Investigators  must  submit  the 
following  material  to  the  Office  of 
Recombinant  DNA  Activities.  National 
Institutes  of  Health/MSC  7010. 6000 
Executive  Boulevard,  Suite  302. 
Bethesda.  Maryland  20892-7010,  301- 
496-9838  (see  exemption  in  Appendix 
M-K-A.  Footnotes  of  Appendix  M). 
Proposals  will  be  submitted  in  the 
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following  order  (1)  Scientific  abstract; 
(2)  non-technical  abstract;  (3)  Responses 
to  Appendix  M-fl  through  Appendix 
M-V,  DescriptioD  of  the  Proposal, 
Informed  Consent,  Privacy  and 
Confidentiality,  and  Special  Issues  (the 
pertinent  responses  can  be  provided  in 
the  clinical  protocol  or  as  an  appendix 
to  the  clinical  protocol);  (4)  rliniral 
protocol  (as  submitted  to  the  local  IBC 
and  IRB):  (5)  Informed  Consent 
document  prepared  for  IRB  submission 
(see  Appendix  M-m,  Informed 
Consent);  (6)  a  letter  stating  that 
submission  has  been  made  to  the  IBC; 
.  (7)  appendices  (including  tables,  figures, 
and  manuscripts);  and  (8)  curricula 
vitae  for  each  key  profiouional  person  in 
biographical  sketch  format. 

Note:  The  final  approvals  from  IBC  and  IRB 
should  be  withheld  until  after  NZH/ORDA 
provides  IBC  and  IRB  with  RAC  concerns  (if 
any),  and  (1)  NIH/ORDA  notification  that  the 
protocol  is  exempt  from  full  RAC  review,  or 
(2)  NIH/ORDA  notification  that  the  protocol 
has  triggered  full  RAC  review.  Human  gene 
transfer  protocols  shall  not  be  initiated  prior 
to  submisaion  of  final  IBC  and  IRB  approvals 
to  NIH/ORDA. 

IIL  Addition  to  Appendix  D  of  tiw  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Crystal 

In  a  letter  dated  August  25, 1997,  Dr. 
Ronald  Crystal  of  New  York  Hospital- 
Cornell  Medical  Center,  New  York.  New 


York,  submitted  a  human  gene  transfer 
protocol  entitled:  Systemic  and 
Respiratory  Immune  Response  to 
Administration  of  an  Adenovirus  Type 
5  Gene  Transfer  Vector  (AdcvCD.lO) 
(NIH  Protocol  9708-209)  to  NIH/ORDA 
in  accordance  with  Appendix  M-^, 
Submission  Requirements — Human 
Gene  Transfer  &q)eriments,  of  the  NIH 
Guidelines.  Dr.  Ciystal  requested 
permission  to  present  a  brief  overview    ' 
of  relevant  data  during  the  September 
12. 1997,  RAC  meeting,  prior  to  the 
RAC's  final  recommendation  on  the 
necessity  for  full  RAC  review.  The  RAC 
agreed  to  allow  Dr.  Crystal  to  give  a  brief 
presentation  on  the  relevant  data. 
Following  the  September  12, 1997,  RAC 
meeting,  the  RAC  noted  that  there  were 
a  significant  nuimber  of  issues 
remaining;  therefore,  the  protocol 
should  be  disctissed  by  the  full  RAC  at 
its  next  scheduled  meeting. 

IV.  Discussion  on  Novel  Gene  Transfer 
Technologies 

The  RAC  will  have  a  discussion  on 
novel  gene  transfer  technologies. 
Presentations  may  include  herpesvirus 
vectors  and  human  artificial 
chromosomes. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  • 
39592)  requires  a  statement  concerning 


the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  tflH  lists 
in  its  announcements  the  number  and 
title  of  affected  individual  programs  for 
the  guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also  r  '^ 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
eCCactive  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  (lages.  In  addition,  NIH  coidd 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  October  8. 1997. 

Lua  R.  SUiteil. 

Associate  Director  for  Science  Policy, 
National  Institutes  of  Health. 

[FR  Doc.  97-27312  Filed  10-ll-«7;  8:45  am] 
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Part  IV 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  3500 

Real  Estate  Settlement  Procedures  Act 
(RESPA)  Disclosure  of  Fees  Paid  to 
Mortgage  Brokers;  Proposed  Rule  and 
Notice  of  Proposed  Information  Collection 
Requirements 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3500 

[Doctet  Na  FR  3780-P-Oq 

raN2S02-AO40 

Real  Estate  SeMemant  Procadures  Act 
(RESPA)  Disclosure  of  Fees  Paid  to 
Mortgage  Broiwrs;  Proposed  Ftula  and 
Notice  of  Proposed  Information 
Collsction  Reiquirsmsnts 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housiog-Federal  Housing 
Conunissioner,  HUD. 

ACTION:  Proposed  rule. 


f:  This  proposed  rule  would 
provide  consumers  with  more 
meaningful  disclosures  concerning  the 
functions  and  fees  of  mortgage  brokers 
while  protecting  consiuners  from  fees 
which  are  illegal  imder  the  Real  Estate 
Settlement  Procedures  Act  (RESPA).  At 
the  same  time,  the  rule  would  provide 
mortgage  brokers  with  greater  clarity 
regarding  the  application  of  RESPA  to 
their  fees.  Under  this  rule,  mortgage 
brokers  who  seek  clarity  regarding 
RESPA's  applicability  to  their  fees 
would  enter  into  binding  contracts  with 
borrowers  prior  to  the  borrowers' 
applications  for  mortgage  loans.  For 
each  particular  loan  transaction  the 
broker  would  explain  in  the  contract  the 
services  the  broker  would  provide  and 
the  broker's  duties  to  the  borrower,  how 
the  broker's  compensation  is  derived, 
and  the  maximum  amount  of 
compensation  the  broker  would  earn 
(based  on  the  loan's  interest  rate  and 
points).  Under  the  contract,  the  broker 
would  also  disclose  the  components  of 
its  compensation  including  the  direct 
flees  to  be  paid  to  the  brokra-  by  the 
borrower  and  the  potential  mjHrimnin 
amount  of  indirect  compensation  to  be 
received  by  the  broker  from  a  lender 
"providing  mortgage  loan  funds. 

Because  compensation  to  the  broker 
may  difier  under  various  combinations 
of  rates  and  points,  the  contract  would 
also  advise  the  borrower  that  the  broker 
has  information  on  other  loans  with 
different  combinations  of  rates  and 
points  which  the  broker  will  display  for 
the  borrower.  (HUD  will  facilitate  the 
development  of  software  to  help  brokers 
provide  this  information.)  The  broker 
will  give  the  borrower  a  contract  or  a 
contract  amendment  covering  each  type 
of  loan  product  for  which  the  borrower 
may  apply.  The  contract  also  requires 
that  the  Iwokar  provide  its  State  license 
or  other  identification  number  in  thoae 
States  that  require  licenses. 


For  those  transactions  in  which 
mortgage  broker  contracts  are  entered 
into  and  adhered  to,  and  other 
requirements  of  the  rule  are  satisfied, 
the  direct  fees  received  from  the 
borrower,  as  well  as  the  indirect  fees 
paid  to  the  broker  from  a  lender  for  the 
transaction,  will  be  covered  by  a 
"qualified  safe  harbor"  and  (uesumed  to 
be  legal  and  permissible  under  section 
8  of  RESPA.  The  prestunption  of 
permissibility  and  legality  would  not 
apply,  however,  if  one  or  more  of  the 
requirements  for  the  safe  harbor  is  not 
met.  Moreover,  even  if  all  of  the 
requirements  for  the  safe  harbor  are  met, 
the  presiimption  may  be  rebutted  if  the 
total  compensation  does  not  pass  a  test 
that  will  be  established  by  HUD  through 
this  rulemaking  and  incorporated  into 
the  final  rule.  'There  are  numerous 
possibilities  for  such  a  test  that  could 
result  from  this  rulemaking,  including 
defining  the  outer  boundaiies  of 
permissible  or  legal  total  compensation 
in  terms  of  ranges  or  amounts  of  dollars 
that  could  vary  based  on  the  size  of  a 
loan  or  other  bctors;  a  test  comparing 
the  total  compensation  for  a  loan  to  the 
total  compensation  for  similar  loans  hy 
mortgage  brokers  and  lenders;  a  test 
establishing  the  parameters  of 
permissible  and  impermissible 
compensation  based  upon  plain  and 
straightforward  criteria;  or  such  other 
test  or  tests  that  would  provide  a  clear 
line  between  compensation  presiuned    - 
legal  and  compensation  that  would  not 
enjoy  such  presumption.  Any  test 
established  through  this  rulemaking  will 
allow  brokers,  lenders,  and  consumers 
alike  to  determine  with  certainty 
whether  the  total  compensation  to  a 
broker  is  or  is  not  legal.  HUD  is 
requesting  comments  from  the  public  on 
an  appropriate  test  or  tests.  Mortgage 
brokers  that  bil  to  enter  into  and  adhere 
to  the  contract,  and  fail  to  meet  the 
other  requirements  in  the  rule,  will  be 
presumed  to  be  in  violation  of  section 
8  of  RESPA.  This  presumption  can  be 
overcome  if  the  total  compensation  is 
reasonably  related  to  the  value  of  the 
goods  or  services  provided. 
DATES:  Comment  Due  Date:  Deadline  for 
comments  on  this  proposed  rule, 
including  comments  on  the  proposed 
information  collection  requirements: 
December  15, 1997. 
AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Qerk,  Office  of  General  Counsel,  .Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW,  Washington.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  numbw  and  title. 


Facsimile  (FAX)  conunents  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

HUD  also  invites  interested  persons  to 
submit  comments  on  the  proposed 
information  collection  requirements  of 
this  proposed  rule.  Comments  should 
refer  to  the  above  docket  number  and 
tide,  and  should  be  sent  to  the  Office  of 
Information  and  Regulatory  Affeirs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  HUD. 
Washington,  DC  20503. 
FOR  FURTMER  MTORMATHM  CONTACT: 
David  R.  Williamson,  Director,  Office  of 
Consimier  and  Regulatory  Affairs,  Room 
9146,  Department  of  Housing  and  Urban 
Envelopment,  Washington,  DC  20410; 
telephone  (202)  708-4560;  or  (for  legal 
questions)  Kenneth  A.  Markison, 
Assistant  General  Counsel  for  GSE/ 
RESPA,  or  Grant  E.  Mitchell,  Senior 
Attorney  for  RESPA,  Room  9262, 
Department  of  Housing  and  Urban 
Development,  Washington,  DC  20410; 
telephone  (202)  706-1550.  (These  are 
not  toll  free  numbers).  Persons  with 
hearing  or  speech  im{>ainnents  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800)  877-6339,  which  is  a  toll-free 
number. 

SUPPI.EMENTARY  INFORMATION: 

L  Introduction 

In  1974,  when  the  Real  Estate 
Settiement  Procedures  Act  (RESPA)  (12 
U.S.C  2601-2617)  was  first  enacted,  the 
housing  finance  delivery  system  was 
very  different  than  it  is  today.  Much  of 
today's  technology  and  many  of  its 
lending  sources  and  finAnring 
mechanisms  did  not  exist.  The 
secondary  market  for  mortgage  loans 
was  still  undeveloped,  the  present 
variety  of  loan  products  were  rarely 
availahle  (including  the  "no  fee,  no 
point"  loan),  and  there  were  few  types 
of  providers  of  mortgage  financing. 
Those  few  that  were  known  as  mortgage 
brokers  generally  operated  differenUy 
than  many  mortgage  brokers  operate 
today.  Today,  mortgage  brokers 
repcHledly  arrange  financing  for  nearly 
half  of  all  home  mortgages.  Some 
brokers  serve  as  agents  and  fiduciaries 
of  borrowers  and  others  simply  serve  as 
conduits  to  provide  borrowers  mortgage 
fiinds  as  do  other  mortgage  loan 
providers  (such  as  moitgage  bankers, 
thrift  institutions,  credit  unions,  and 
banks). 

Late  in  1992,  HUD  codified  a  previous 
legal  opinion  that  mortgage  brokers 
miut  disclose  to  borrowers  direct  and 


Federal  Roister  /  Vol.  62,  No.  200  /  Thursday,  October  16,  1997  /  Propoeed  Rules  53913 


indirect  fees  that  brokers  received  at 
settiement  (November  2, 1992;  57  PR 
49600).ln  1995,  as  a  result  of  concerns 
that  this  requirement  placed  mortgage 
brokers  on  an  unequal  footing  with 
other  mortgage  loan  providers  uid  that 
information  on  indirect  fees  ivas 
confusing  to  borrowers,  HUD  issued  a 
proposed  rule  (September  13, 1995;  60 
PR  47650)  to  obtain  the  public's  views 
on  the  disclosures  of  broker  fees  and  on 
the  legality  of  certain  indirect  fiBes  to 
broken  from  lenders  (which  were 
referred  to  in  that  nile  as  "wholesale 
lenders"  and  are  refarred  to  simply  as 
lenders  in  this  proposed  rule).  Shortly 
afterwards,  HUD  embarked  on  a 
negotiated  rulemaking  on  these  subjects 
(see  notices  published  on  October  25, 
1995  (60  PR  54794)  and  December  8, 
1995  (60  FR  63008)). 

The  1995-1996  rulemaking  activities 
on  mortgage  broker  fees  did  not  result 
in  a  final  rule.  Nonetheless,  these>prior 
efforts  informed  HUD  and  helped  shape 
today's  proposal.  The  earlier  activities 
restilted  in  a  clear  consensus  that  there 
is  confusion  in  the  minds  of  consumers 
on  the  functions  of  mortgage  brokers 
and  the  soiux:es  of  their  fees.  This 
confusion  may  translate  into  a  borrower 
felling  to  compare  services  and  fees  and 
ther^y  paying  higher  settiement  costs. 
The  rulemaking  activities  also  indicated 
that  HUD  should  consider  which 
mortgage  broker  fees  are  or  are  not 
permissible,  and/or  consider 
establishing  a  regulatory  framework  for 
disclosure  and  a  safe  harbof  for  fees. 
Recent  judicial  action  has  further 
underscored  the  need  for  guidance  from 
HUD. 

For  their  services,  mortgage  brokers 
may  receive  "indirect  fees"  fixjm  Iraiders 
and/or  direct  fees  from  borrowers. 
Indirect  fees  to  mortgage  brokers  are 
called  a  vtuiety  of  terms,  including 
'Volume  based  compensation," 
"servicing  release  premiums," 
"overages,"  or  "yield  spread  premiums 
(or  differentials)."  This  last  term,  "yield 
spread  premiiuns  (or  differentials),"  has 
been  used  to  refn  to  that  portion  of  the 
price  that  a  lender  would  pay  a 
mortgage  broker  for  a  loan  at  a  particular 
rate  and  point  combination;  this  type  of 
compensation  has  been  particularly 
controversial.  In  specific  transactions, 
indirect  fees  may  comprise  a  large  part 
or  even  all  of  the  compensation  to 
mortgage  brokers  for  services.  Mortgage 
brokers  indicate  that  various  financing 
options  and  products  available  to 
borrowers,  including  "no  fee,  no  point" 
loans,  depend  for  their  feasibility  on  the 
payment  of  indirect  fees  by  lenders. 

Several  lawsuits  have  been  brought 
recentiy  seeking  class  action 
certification  that  are  based  in  whole  or 


in  part  on  the  theory  that  certain  of  the 
fees  paid  by  lenders  to  mortgage 
brokers,  pwticularly  from  lendhais,  are 
fees  for  the  refiarral  of  busines8*in 
violation  of  section  8  of  RESPA.  In  early 
1997,  two  Federal  district  courts 
considered  cases  involving  mortg^ige 
broker  fees  and  reached  different 
conclusions.  One  held  initially  that 
indirect  fees  to  mortgage  brokers  in  the 
form  of  "yield  spread  premiums" 
violated  section  8(a)  of  RESPA  as 
referral  fees.'  The  other  court  held  that 
a  payment  for  a  loan  above  maritet  was 
pOTmissible  under  section  8(c)  of  RESPA 
as  payment  for  a  "good."  ^  In  June  1997, 
two  other  Federal  district  courts 
concluded  that  yield  spread  premiums 
(or  differentials)  were  not  per  se 
violations  of  RESPA  and  therefore 
refused  to  certify  class  actions  on  this 
issi]^3 

HUD  has  never  taken  the  position  that 
yield  spread  premiiuns  or  any  other 
named  class  of  back-funded  or  indirect 
fees  are  per  se  legal.  The  Illustrations  of 
the  Requirements  of  RESPA,  contained 
in  the  1992  RESPA  rule  and  codified  as 
Appendix  B  to  24  CFR  part  3500, 
specifically  listed  "servicing  release 
premiums"  and  "yield  spread 
premiums"  as  fees  to  be  itemized  on  the 
HUD-1  Settiement  Statement  More 
recentiy,  on  June  11, 1997  (62  FR 
31962),  HUD  issued  a  revised 
Settiement  Costs  Booklet  In  that 
booklet,  HUD  explained  to  the  borrower 
"Your  mortgage  broker  may  be  paid  by 
the  lender,  you  as  the  borrower,  or 
both."  Both  of  these  issuances 
recognized  how  settiement  service 
business  is  commonly  transacted,  but 
neither  provision  was  intended  to  create 
a  presumption  of  per  se  legality  of  any 
such  fees,  because  HUD  does  not  view 
the  name  of  the  fee  as  the  appropriate 
issue  under  RESPA.  The  RESPA  issue  is 
whether  the  total  compensation  to  a 
broker  in  a  particular  covered 
transaction  is  or  is  not  reasonably 
related  to  the  value  of  the  goods 
furnished  or  services  performed,  ff  the 
compensation,  or  a  portion  thereof,  is 
not  reasonably  related  to  the  goods 
furnished  or  the  services  performed, 
there  is  a  compensated  referral  or  an 
unearned  fee  in  violation  of  section  8(a) 


'  Mofitacla  v.  Saxon  h4ortgage.  No.  96-1629-A. 
slip  op.  (E.O.  Va.  Jan.  10, 1997).  However, 
subsequently,  in  an  order  and  opinion  dated  July 
11, 1997,  the  court  refused  to  certify  the  das*. 

'  Culpepper  V.  Inland  Mortgage  Corp..  953 
F.Supp.  367  (ND.  Ala.  1997). 

'  Baibosa  v.  Target  Mortgage,  No.  M-1938. 
U.S.O.C.  Southern  District  of  Florida.  Martinez  v. 
Weyerhauser Mortgage.  No.  94-160.  U.S.O.C. 
Southern  District  of  Florida.  Monoz  v.  Crotstand 
Mortgage  Company,  Qvil  Action  No.  96-122fl0, 
U.SJ}.C  for  Iha  DUtrid  of  Maasacfauaatts. 


or  8(b)  of  RESPA,  whether  it  is  a  direct 
or  indirect  payment 

This  proposed  rule  seeks  to  address 
these  matters  by  providing  a  framework 
for  furthering  consumer  understanding 
of  mortgage  broker  functions  and  fees. 
This  framework  will  allow  brokers  to 
continue  to  offnr  borrowers  beneficial 
loan  products,  so  long  as  the  broker's 
compensation  is  consistent  with 
RESPA's  requirements.  In  carrying  out 
this  purpose,  this  proposed  rule  remains 
true  to  and  preserves  RESPA's  enduring 
constmier  protections  against  unearned 
fees.  Such  fees  only  serve  to  increase  the 
costs  of  homeownership. 

Under  this  proposed  rule,  die 
Secretary  of  HUD  proposes  to  establish 
a  new  mortgage  broker  contract  to 
provide  essential  information  to 
consumers  concerning  the  fiuictions  and 
compensation  of  mortgage  brokers.  Thif 
contract  is  to  permit  consumers  to 
understand  a  broker's  fimctions  and  feet 
before  becoming  obligated  to  use  the 
broker's  services.  To  maximize  use  of 
this  contract  in  brokered  transactions, 
the  rule  would  provide  that  wdien  a 
broker  enters  into  the  contract 
prescribed  under  the  rule,  and  meets 
other  criteria  designed  to  protect  the 
consumer,  the  direct  fees  paid  by  the 
borrower  and  the  indirect  fises  paid  to 
the  broker  in  the  transaction  would  be 
presumed  to  be  legal  and  permissible 
under  section  8  of  RESPA.  In  such  cases 
the  iises  will  feU  within  a  "qualified  safe 
harbor."  The  presumption  of 
permissibility  and  legality  will  not 
apply,  however,  if  one  or  more  of  the 
requirements  for  the  safe  harbor  is  not 
met  Moreover,  dven  if  all  of  the 
requfrements  for  the  safe  harbor  are  met, 
the  presimiption  may  be  rebutted  if  the 
total  compensation  does  not  pass  a  test 
to  be  established  by  HUD.  The  purpose 
of  the  test  is  to  distinguish  between 
those  fees  that  are  acceptable  imder 
section  8  of  RESPA  and  those  that  are 
not  A  major  purpose  of  soliciting  public 
comments  imder  this  rulemaking  is  to 
assist  HUD  in  developing  this  test 
which  wiU  be  established  in  the  final 
rule.  Any  test  to  be  incorporated  into 
the  final  nde  must  allow  brokers, 
lenders,  and  consumers  to  determine 
with  certainty  whether  total 
compensation  to  a  broker  in  a  loan 
transaction  is  or  is  not  legal. 
Compensation  outside  of  the  safe  harbor 
is  presumed  to  violate  section  8,  but  this 
presumption  can  be  overcome  if  the 
total  compensation  is  reasonably  related 
to  the  value  of  the  goods  or  services 
provided. 

This  preamble  begins  with  a 
background  discussion  of  the  various 
roles  and  fiuictions  of  mortgage  broken 
today,  how  mortgage  broken  originate 
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loans,  how  they  are  compensated,  and 
how  RESPA's  prohibitions  and 
disclosure  requirements  apply  to  their 
faes.  Following  this  back^und 
discussion,  this  preamble  discusses  the 
comments  and  information  learned 
through  HUD's  prior  regulatory 
initiatives  on  this  subject — the  1995 
propxjsed  nde  and  the  1995-1996 
negotiated  rulemaking — which  helped 
shafw  today's  proposal.  Finally,  this 
preamble  describes  and  explains  the 
provisions  of  this  proposed  rule. 

The  regulatory  record,  as  well  as         ' 
recent  difiiarences  in  legal  interpretation 
of  these  issues  in  the  courts,  exemplify 
that  this  subject  involves  diffic\ilt  and 
contentioiu  issues  that  are  not  easy  to 
resolve.  This  proposed  rule  seeks  to 
move  beyond  this  controversy  to  a  fiair 
resoludon  consistent  with  applicable 
law.  Any  proposal  on  this  subject  virill 
be  controversial.  This  proposal, 
however,  is  an  attempt  to  take  a  &ir  and 
balanced  approach  to  competing 
interests.  Public  comment  on  this  rule 
will  be  critically  important  to  refining 
this  approach  and  formulating  a  final 
niie  that  will  be  consistent  with 
RESPA's  purpose,  that  will  be  workable 
in  the  market  place,  and  that  will 
address  the  finanring  needs  of 
Americans. 

In  crafting  a  final  rule,  the  Secretary 
will  be  gmded  by  the  following 
principles: 

1.  Protect  consiuners  while 
recognizing  the  settlement  services 
industry  is  changing.  Although  the 
settlement  services  industry  is  changing, 
RESPA's  purposes — protecting 
consumers  against  iidlated.  burdensome 
settlement  costs  through  meaningful 
disclosure  and  its  prohibition  against 
unearned  fises — are  as  important  today 
as  whed  the  statute  was  first  enacted. 

2.  Include  meaningful  and  timely 
disclosures  to  consiuners.  Consumers 
must  have  full  information  on 
settlement  services  provided  and  fises 
received  for  these  services  at  a  time 
when  they  can  make  meaningful 
choices.  Clear,  concise  disclosures 
enstue  that  consumes  are  not  misled 
about  the  role  settlement  service 
providers  play  in  mortgage  transactions 
and  encourage  consumers  to 
comparison  shop. 

3.  Protect  against  illegal  fees; 
disdosiue  does  not  make  illegal  fiees 
legal.  While  there  may  be  debate  about 
RESPA's  specific  applic^ility  to 
mortgage  broker  faes,  HUD  cannot  and 
will  not  sanction  fees  that  are  illegal 
under  RESPA.  Illegal  and  exorbitant 
payments  for  settlement  services  make 
the  dream  of  homeowxtership  more 
difficult  for  fiunilies  to  achieve. 


4.  Encourage  iimovative  products  to 
aid  bomeownership.  Requirements 
established  under  RESPA  should  not 
impede  the  availability  of  innovative 
financing  products,  such  as  "no  fee,  no 
point"  loans.  If  prop^ly  understood, 
these  products  can  expand  choice  and 
lessen  the  costs  of  bomeownership. 

5.  Not  impede  lending  to  underserved 
areas  and  borrowers.  Requirenients 
established  under  RESPA  should  not 
impede  the  efforts  of  settlement  service 
providers  to  offer  beneficial,  reasonably 
priced  services  to  underserved  areas  and 
borrowers. 

6.  Involve  consumer  and  mortgage 
industry  groups.  HUD  must  give  utmost 
attention  in  the  rulemaking  process  to 
the  comments  of  those  afiiacted  by 
RESPA's  requirements — including 
representatives  of  consumers  and 
regulated  industries — in  fashioning  an 
effective,  wtwkable  regulatory  structfte 
under  the  law. 

7.  Provide  clear  nUes  for  affected 
industries  and  consumers.  Rules 
developed  to  implement  RESPA's 
requirements  must  provide  clear  and 
certain  gmdance  to  the  setdement 
services  industry  and  consumers  alike. 
Predictability  in  HUD's  regidation  will 
encourage  innovation  and  discourage 
violations. 

n.  Backgroimd 

On  November  2. 1992  (57  FR  49600). 
HUD  issued  a  rule  revising  Regulation  X 
(24  CFR  part  3500).  the  regidations 
interpreting  RESPA.  While  primarily 
addressing  other  issues,  the  November 
2. 1992  rule  also  codified  certain 
previous  informal  interpretations  of 
HUD  and  attempted  to  deal  with 
changes  in  the  real  estate  settiement 
services  business  since  the  original 
RESPA  nde  was  issued  in  1976.  In 
particidar,  the  1992  rule  defined  the 
term  "mortgage  broker"  since,  by  1992. 
mortgage  brokers  were  initiating  a  large 
proportion  of  the  mortgage  loans  made. 
The  rule  required  the  disclosure  of  all 
fees,  direct  and  indirect,  to  mortgage 
brokers  at  settlement,  thereby  codifying 
a  1992  opinion  of  HUD's  General 
Counsel.  Under  the  rule,  payments  to 
other  loan  sources  following  settiement 
were  exempt  from  disclosure  as 
"secondary  market"  transactions.  As 
indicated  above,  largely  because  of 
concerns  expressed  about  this  disparity, 
on  September  13,  1995  HUD  issued  a 
proposed  rule  (60  FR  47650)  (1995 
proposed  rule)  offering  alternative 
approaches  to  disclosure  of  mortgage 
broker  fees  and  fees  to  other  lenders. 
SubsequenUy.  after  public  notice,  (60 
FR  54794  (October  25. 1995)  and  60  FR 
6300S  (December  8. 1995)).  HUD 
conducted  a  negotiated  rulemaking  on 


this  si^ject  from  December  1995  to  May 
1996.  Although  the  negotiation  process 
did  not  lead  to  consensus  on  a  final 
rule,  it  was  particularly  useful  in 
informing  HUD  and  other  participants 
on  the  roles  and  functions  of  mortgage 
brokers,  and  clarifying  compensation 
and  disclosure  issues. 

A.  The  Varied  Roles  of  Mortgage  Broken 
in  Lending 

Under  the  1992  rule,  HUD  defined  a 
mortgage  broker  as  "a  person  (not  an 
employee  of  a  lender)  who  brings  a 
borrower  and  a  lender  together  to  obtain 
a  federally-related  mortgage  loan,"  and 
who  renders  settiement  services.^  In  its 
1995  proposed  rule.  HUD  categorized 
mortgage  brokers  as  a  type  of  "retail 
lender."  which  was  identified  as  the 
entify  that  serves  as  an  intermediary 
between  the  consumer  and  the 
"wholesale  lender."  60  FR  47650- 
47651.  The  proposed  rule  identified  the 
"wholesale  lender"  as  the  entify 
purchasing  or  servicing  the  loan.  60  FR 
47651.5 

Today  there  are  two  main  types  of 
mortgage  brokers — those  that  represent  ' 
the  borrower  and  those  that  do  not. 
Mortgage  brokers  may  fill  one  role  in 
one  transaction  and  a  different  role  in 
another.  The  first  type  of  mortgage 
broker  represents  the  borrower  and 
generally  has  an  agency  relationship 
with,  and  a  fiduciary  dufy  to,  the 
borrower.  This  fype  of  broker  has  two 
variants:  a  mortgage  broker  that  does  not 
receive  fees  bom  any  source  other  than 
the  consume',  and  a  mortgage  broker 
that  does  receive  fees  from  a  source 
other  than  the  consumer,  namely,  the 
lender.  An  agency  relationship  may 
arise  under  State  law  or  may  be  created 
by  agreement  between  the  mortgage 
broker.and  borrower.  Although  State 
law  is  largely  undeveloped  in  this  area, 
in  some  States  mortgage  brokers  may  be 
found  to  have  a  fiduciary  responsibilify 
to  the  borrower  even  in  the  absence  of 
a  contract  provision. 

The  second  type  of  mortgage  broker 
does  not  represent  the  borrower.  This 
type  of  mortgage  broker  makes  mortgage 
loans  available  to  borrowers  either  from 
one  or  a  number  of  sources  of  funds 
with  which  the  mortgage  broker  has  a 
business  relationship.  This  type  of 


*HUD  inuod  ■  February  10.  1994  rule  (59  FR 
8506)  that  clariSed  that  an  "exclusive  ^BBt  of  a 
leader"  as  well  as  an  employee  of  a  landw  ware  not 
inclwied  ia  the  definitioa  of  mortgage  broker. 

'  Thia  proposed  rule  has  generally  abandooad  the 
use  of  the  terms  "retail  lender"  and  "wholeaala 
lender"  inasmuch  as  HUD  concluded  that  aajthar 
created  clarity  (or  the  consumer.  This  proposed  rule 
uses  the  term  "lender"  (rather  than  referring  to 
"wiMianl*  iMKler")  and  "retail  lender."  except 
wfaea  dianming  provistoos  of  earlier  ■ 
that  uaetfaalarms. 
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mortgage  broker  is  not  the  borrower's 
agent:  rather,  brokers  of  this  type 
present  themselves  as  entities  that  try  to 
sell  borrowers  mortgage  loans  as  would 
other  mortgage  loan  providers  in  the 
market.  If  this  type  of  mortgage  broker 
only  makes  mortgage  loans  available 
from  one  soiuce  of  funds,  the  mortgage 
broker  may  or  may  not  be  functioning  as 
the  lender's  agent 

B.  Differing  Methods  of  Mortgage 
Brokers  in  Originating  Mortgage  Loans 

Some  mortgage  brokers  process  loans 
and  close  loans  in  their  own  names. 
However,  at  or  about  the  time  of 
settiement.  they  transfer  these  loans  to 
lenders  that  simultaneously  advance 
fimds  for  the  loans.  This  transaction  is 
known  in  the  lending  industry  as  "table 
funding."  In  table-funded  transactions, 
the  mortgage  broker  does  not  furnish  the 
capital  for  the  loans.  Instead  the  lender 
provides  the  capital  and.  immediately 
after  the  loan  is  consummated,  the 
mortgage  broker  delivers  the  loan 
package  to  that  lender,  including  the 
promissory  note,  mortgage,  evidence  of 
insurance,  and  assignments  of  all  rights 
the  mortgage  broker  held. 

In  some  transactions,  mortgage 
brokers  originate  loans  that  are  closed  in 
the  mortgage  brokers'  names,  fund  the    . 
loans  temporarily  using  their  own  funds 
or  a  warehouse  line  of  credit,  and  sell 
the  loans  after  closing.  These  mortgage 
brokers  function  similarly  to  mortgage 
bankers,  but  they  do  not  service  loans. 

Still  other  mortgage  brokers  function 
purely  as  intermediaries  between 
borrowers  and  lending  sources.  They 
originate  loans  by  providing  loan 


processing  and  arranging  for  the 
provision  of  fimds  by  lenders.  The  loans 
are  closed  in  the  names  of  the  funding 
lenders. 

C.  Mortgage  Broker  Compensation 

Compensation  for  the  services  of 
mortgage  brokers  frequentiy  comes  from 
fees  paid  by  the  borrower. 

Compensation  may  or  may  not  also 
come  from  "indirect"  fees  paid  by  the 
lender  providing  the  mortgage  loan 
funds.  Frequentiy,  mortgage  brokers 
offer  the  following  payment  methods  for 
the  faes  or  points  the  borrower  pays 
directiy:  (1)  The  borroww  may  pay  from 
his  or  her  own  fimds  at  closing,  (2)  the 
mortgage  loan  amount  may  be  increased 
to  finance  the  mortgage  broker  fees  or 
points  (which  increases  the  amount  the 
borrower  borrows),  or  (3)  some 
combination  of  (1)  and  (2). 

Frequentiy.  mortgage  brokers  offer 
payment  options  that  enable  the 
borrower  to  pay  lower  fees  and  points, 
or  even  no  fees  and/or  points,  in 
exchange  for  a  higher  interest  rate,  or 
higher  points  and  fees  for  a  lower 
interest  rate.  If  the  borroMrer  pays  lower 
fees  and  points  and  agrees  to  a  higher 
interest  rate,  then  the  lender  will  pey 
the  mortgage  broker  a  fae  that  reflecte 
the  higher  interest  payments  the  lender 
will  receive  from  the  borrower.  In  other 
words,  indirect  fees  paid  by  lenders  to 
mortgage  brokers  are  largely  based  on 
the  interest  rate  of  theioan  entered  into 
by  the  borrower  and  the  amount  of 
^points  and  direct  fees  paid  by  the 
borrower.  Typically,  one  or  more  times 
a  day,  lenders  set  prices  that  they  are 
willing  to  pay  to  mortgage  brokers  for 


loans  delivered  to  them.  The  price  to  be 
paid  for  a  loan  is  generally  expressed  as 
a  percentage  of  the  loan  amotmt  These 
prices  are  based  on  the  interest  rate  of 
the  loan  arranged  by  the  mortgage 
broker  and  the  f>oints  and  fees  for  the 
loan  as  compared  to  the  price  (a 
combination  of  an  interest  rate  and 
points)  that  the  lender  would  piuchase 
the  loan  for  that  day. 

The  price  that  the  lender  will  pay  is, 
in  turn,  based  on  the  value  of  the  loan 
in  the  secondary  mortgage  market  (i.e., 
the  maricet  price).  Generally,  the  greater 
the  difference  between  the  rate  a  loan  is 
entered  into  with  the  consumer  and  the 
market  price  for  the  loan,  the  greats  the 
total  compensation  that  will  be  paid  to 
the  broker.  The  price  may  also  reflect 
fectors  such  as  the  type  of  loan,  the 
"lock-in"  period,  and  the 
creditworthiness  of  the  borrower.  The 
price  that  the  lender  pays  the  mortgage 
broker,  therefore,  is  based  on  the 
differential  between  the  combination  of 
rate  and  points  that  is  the  par  or  market 
rate  for  a  loan  at  a  given  time,  and  the 
combination  of  rate  and  points  at  which 
the  loan  is  entered  into  with  the 
borrower.  The  lender  may  also  make 
additional  payments  to  the  mortgage 
iHoker  at  or  after  settiement  attributable 
to  the  number  of  loans  provided  ovet  a 
given  period.  These  additional 
payments  constitute  a  "voliune-based 
discount" 

The  following  represents  an  example 
of  the  fee  structure  of  a  typical  30-)reer 
fixed  rate  loan  involving  a  mortgage 
broker 


Rale  avaiabte  ftom  lender 


to  mortgage  broker*  (rata  phis 
points) 


Rato(per- 
canl) 


Price  charged  by  mortgage  broker  to  bomwMr*  (rale  phis 
poWi) 


Rate  (per- 
cent) 


8.00 

7.75 

7.50 

7.25 


2.00,  paid  to  broker 
1.00,  patd  to  broker 


1.00.  pakl  by  broker 


&00 
7.75 
7.50 
7.25 


1.00 
2J» 
3.00 


2.00poinls. 
2.00  points. 
2.00poinls. 
2.00poinls. 


These  rales  and  fees  are  olferad  for  Mualralive  purposes  only,  not  as  an  indtoabon  of  HUD's  approval  of  ttw  legality  of  any  partnular  fee. 


D.  Views  on  Mortgage  BreJcer 
Compensation 

The  legalify  of  indirect  fees  to 
mortgage  brokers  from  lenders  has  been 
the  subject  of  much  debate  and  recent 
litigation.  Section  8(a)  of  RESPA 
prohibits  compensation  Cor  the  refiarral 
of  settiement  service  business;  section 
8(b)  prohibits  unearned  fees.  Section 
8(c)(2)  of  RESPA.  however,  provides 
that  payment  may  be  made  for  "goods 


or  facilities  actually  furnished  or  for 
services  actually  performed."^ 

Some  have  argued  that  any  indirect 
fees  paid  by  lenders  to  mortgage  Inokers 
are  simply  referral  fises  in  violation  of 
section  8(a)  and  8(b)  of  RESPA.  OUiers 
have  argued  that  indirect  fees  violate 


*  With  respect  to  a  mortgage  broker  that  is  tba 
agent  of  a  lender,  section  8(cXl)  may  also  apply  to 
tita  analym.  Section  8(cNl)  providea  that  nothing 
in  aactioB  8  ahall  be  construed  as  prtihibiting  the 
payment  of  a  fee  by  a  lender  to  its  duly  appointed 
agant  for  services  actually  performed  in  the  making 
of  a  loan.  See  aiao  24  CFR  3S0ai4(gXlNiii). 


section  8(a)  and  8(b)  and  are  not 
permitted  under  section  8(cK2)  except 
when  they  reflect  the  actual  cost  for  the 
provision  of  such  services,  allowing 
margins  for  reasonable  profit  Still 
others  have  argued  that  to  the  extent 
fees  are  reasonably  related  to  the  value 
of  the  goods,  facilities,  and  services 
provided  by  mortgage  brokers  to  lenders 
or  borrowers,  they  are  permitted  under 
section  8(c)(2)  of  RESPA. 

Those  taking  the  position  that  fees  are 
pomitted  if  they  are  reasonably  related 
to  the  value  of  the  goods,  facilities,  and 
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services  have  in  the  past  disagreed  on 
how  to  apply  this  test.  Some  argue  that 
the  test  should  include  consideration  of 
the  value  of  the  good  (i.e.,  the  mortgage 
loan)  to  the  lender,  subsuming  or  in 
addition  to  the  value  of  the  services 
performed  and  facilities  provided  by  the 
broker  (e.g.,  providing  a  retail  outlet  for 
the  loan).  Others  would  only  allow 
consideration  of  the  value  of  the 
services  performed  and  facilities 
provided,  arguing  that  the  loan  is  not  a 
"good,"  or  that  the  mortgage  broker  does 
not  provide  a  loan,  only  a  refiarral. 
Others  would  only  allow  consideration 
of  the  value  of  the  services  and  facilities 
to  the  borrower,  not  their  value  to  the 
lender;  under  this  approach  yield 
spread  premiums  may  be  permissible  if 
they  are  solely  for  the  benefit  of,  and  are 
effectively  regarded  as  owned  by  the 
borrower,  e.g.,  when  these  amounts 
serve  only  to  offset  or  decrease  the 
borrower's  closing  costs'.  Finally,  some 
aigue  that  the  bringing  together  of  the 
borrower  and  the  lender  is  a  service,  not 
a  referral,  and  therefore  may  be 
compensated. 

Among  those  who  agree  that  fees  are 
permitted  under  section  8(c)(2)  of 
RESPA  if  they  are  reasonably  related  to 
the  value  of  the  goods,  facilities,  and 
services  provided,  there  has  been 
disagreement  over  how  to  value  the 
goods,  facilities,  and  services.  Some 
suggest  that  the  standard  for 
determining  the  price  of  the  good 
should  be  the  price  that  the  market 
would  bear;  oUiers  criticize  this 
approach  because  it  does  not  separate 
out  any  price  that  the  market  may  pay 
for  a  referral  from  the  price  of  goods, 
facilities,  and  services  provided.  Some 
suggest  that  the  standard  should  be  the 
actual  cost  for  the  provision  of  the 
goods,  facilities,  and/or  services 
provided,  allowing  specific  margins  for 
reasonable  profit;  others  criticize  this 
approach  as  contrary  to  RESPA 's 
legislative  history,  asserting  that  this 
was  not  intended  to  be  a  rate-setting 
statute.  See  S.  Rep.  No.  93-A66,  at  3-4 
(1974).  reprinted  in  1974  U.S.C.CA.N. 
6546.  6548-^9.  Others  maintain  that 
HUD  must  at  all  times  retain  some 
degree  of  authority  over  the  aggregate  of 
payments  to  mortgage  brokers  to  deter 
exorbitant  total  fees.  HUD  has  been 
mindful  of  this  debate  in  shaping  this 
proposed  rule. 

E.  Disclosure  of  Mortgage  Broker  Fees 

The  1992  rule  required  the  disclosure 
of  all  compensation  ptdd  to  lenders  and 
mortgage  brokers  as  part  of  the 
settlement  transaction.  This  was  a 
codification  of  HUD's  position  under 
sections  4  and  5  of  RESPA  (12  U.S.C. 
2603-2604)  that  all  charges  imposed  on 


borrowers  at  settlement  must  be 
disclosed. 

This  meant  that  lenders  and  mortgage 
brokers  both  had  to  disclose  direct 
compensation  (i.e.,  fees  and  points  paid 
by  borrower).  In  addition,  when 
mortgage  brokers  were  acting  as 
intermediaries  or  were  using  table 
funding,  they  had  to  disclose  their 
indirect  fees  from  lenders,  which  were 
shown  as  "P.O.C"  (paid  outside  of 
closing)  on  the  HUD-1  or  HUD-IA 
settlement  statement.  In  contrast 
bankers,  mortgage  bankers  and  thrifts,  as 
well  as  mortgage  brokers  that  funded 
loans  with  their  own  funds  or  a 
warehouse  line  of  credit  for  which  they 
were  responsible,  did  not  have  to 
disclose  the  compensation  they  might 
receive  for  a  subsequent  sale  of 
mortgage  loans  in  the  secondary  market. 

The  1992  rule  therefore  had  the  effect 
of  treating  mortgage  brokers  serving  as 
intermediaries  or  using  table  funding 
differently  from  brokers  who  used  a 
warehouse  line  of  credit  or  their  own 
funds.  The  reasoning  has  been  that 
mortgage  brokers  who  used  a  warehouse 
line  of  credit  or  their  own  funds  were 
acting  as  lenders  and  transferring  their 
loans  in  the  secondary  market.  A  bona 
fide  transfer  of  a  loan  obligation  by  them 
after  the  initial  funding  is  a  secondary 
market  transaction  exempt  from  RESPA. 
24  CFR  3500.5(b)(7).  RESPA  does  not 
require  disclosure  of  fees  paid  in 
secondary  market  transactions.  In 
determining  what  constitutes  a  bona 
fide  transfer.  HUD  considers  the  real      • 
source  of  funding  and  the  real  interest 
of  the  funding  lender.  Id.  The  1992 
rule's  requirements  for  disclosing  fees 
on  the  Good  Faith  Estimate  (GFE), 
HUD-1,  and  HUD-1  A  also  made  no 
distinction  between  those  mortgage 
brokers  that  represent  themselves  as 
agents  of  the  consumer  and  those  that 
function  like  other  retail  lenders 
providing  loans  from  various  lending 
sources  available  to  them. 

m.  Re-Examination  of  Disclosure  of 
Mortgage  Broker  Fees 

As  indicated  above,  complaints  about 
the  difference  in  disclosure 
requirements  for  mortgage  brokers 
serving  as  intermediaries  or  using  table 
funding,  as  compared  to  disclosure 
requirements  applicable  to  other  loan 
providers,  led  HUD  to  re-examine 
whether,  and  if  so  to  what  extent,  the 
disclosure  of  indirect  fees,  also  known 
as  "back-funded  fees,"  paid  to  mortgage 
brokers  should  continue  to  be  required 
under  section  4  of  RESPA.  For  this 
purpose,  HUD  issued  the  1995  proposed 
rule. 

In  the  1995  proposed  rule,  HUD 
sought  comments  on  its  requirements 


(reflected  in  the  1992  rule)  that 
disclosure  of  "all  charges  imposed  on 
the  borrower"  shall  include  fees  paid  to 
the  mortgage  broker  by  the  "wholesale" 
lender,  because  all  charges  are 
ultimately  borne  by  the  borrower.  HUD 
also  indicated  it  would  consider  how  ail 
indirect  fees  should  be  treated  under 
section  8  of  RESPA.  HUD  sought 
comments  regarding  the  related  issue  of 
whether  "volume-based  compensation" 
is  legal  under  RESPA  and  whether  it 
should  be  required  to  be  disclosed. 

The  1992  rule  also  reiterated  HUD's 
position  that  "a  bona  fide  transfer  of  a 
loan  obligation  in  the  secondary  market 
is  not  covered  by  RESPA  and  this  part 
[24  CFR  part  3500],  except  as  set  forth 
in  section  6  of  RESPA  and  §  3500.21 
[mortgage  servicing  transfers]."  The 
1995  proposed  rule  offered  various 
alternative  approaches  for  determining 
what  does  or  does  not  constitute  a 
secondary  market  transaction. 

A.  Alternative  Regulatory  Structures 

In  the  1995  proposed  rule,  HUD 
offered  six  alternative  approaches  to 
regulating  the  disclosure  of  fees  paid  to 
mortgage  brokers  (60  FR  47650,  47653- 
54)  as  follows: 

Alternative  1 

( 1 )  Retaining  the  current  RESPA 
regulation's  approach  of  requiring 
disclosure  of  both  direct  and  indirect 
fees  at  settlement  for  transactions  not  in 
the  secondary  market;  (2)  classifying 
mortgage  loan  sales  after  settlement  as 
"secondary  market  transactions"  not 
requiring  disclosure  of  direct  or  indirect 
fees  and  exempt  from  RESPA,  including 
its  prohibitions  against  kickbacks  and 
referral  fees;  (3)  continuing  to  require 
disclosure  of  direct  and  indirect  fees  for 
table-funded  transactions  and  making 
such  transactions  subject  to  RESPA  (the 
loan  sale  is  not  a  secondary  mariwt 
transaction,  it  is  contemporaneous  with 
and  not  after  settlement);  and  (4) 
requiring  disclosure  of  direct  and 
indirect  fees  for  loans  closed  in  the 
name  of  the  wholesale  lender  (not 
involving  a  sale). 

Alternative  2 

(1)  Continuing  to  require  disclosure  of 
direct  and  indirect  fees  at  settlement  for 
transactions  not  in  the  secondary 
market;  (2)  classifying  any  mortgage 
loan  sale — before,  contemporaneous 
with,  or  after  settlement — as  a 
"secondary  market  transaction";  (3) 
requiring  disclosure  of  direct  fees  at 
settlement  but  exempting  the  sale  at 
settlement  of  a  table-funded  mortgage 
loan  from  RESPA  as  a  "secondary 
market  transaction,"  and  making 
unnecessary  the  disclostira  of  "indirect 
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fees"  associated  with  the  table-funded 
loan  sale;  and  (4)  requiring  disclosure  of 
direct  and  indirect  fees  for  loans  closed 
in  the  name  of  the  wholesale  lender  (not 
involving  a  sale). 

Alternative  3 

(1)  nnnrifiiiing  to  require  disclosure  of 
direct  and  indirect  fees  at  settlement  for 
transactions  not  in  the  secondary 
market;  (2)  classifying  a  sale  of  a 
mortgage  loan  following  the  date  of  first 
accrual  (the  date  the  first  payment  is 
due  frtim  the  borrower)  as  a  "secondary 
market  transaction";  (3)  requiring 
diaclosTue  of  direct  and  indirect  fees 
and  applying  other  RESPA  restrictions 
to  table-funded  transactions  (the  loan  is 
sold  at  settlement,  before  the  first 
accrual  date);  and  (4)  requiring 
disclosure  of  direct  and  indirect  fees 
and  applying  other  RESPA  requirements 
to  loans  closed  in  the  name  of  a 
wholesale  lender  (not  involving  a  loan 
sale).  Under  Alternative  3,  RESPA 
disclosure  and  other  restrictions  would 
cover  more  loan  sales  transactions 
(before  the  first  accrual  date)  between 
retail  lenders  and  Wholesale  lenders  in 
addition  to  sales  in  table-funded 
transactions. 

Alternative^ 

(1)  Reqtiiring  disclosure  only  of  direct 
(not  indirect)  fees  at  settlement  for 
transactions  not  in  the  secondary  market 
(since  indirect  fees  need  not  be 
disclosed,  the  secondary  market 
exemption  determines  whether  other 
RESPA  prohibitions  apply);  (2) 
continuing  to  classify  mortgage  loan 
sales  as  "secondary  maii»t 
transactions"  not  subject  to  RESPA  only 
if  they  occiir  after  settlement;  (3) 
requiring  disclosure  only  of  direct  (not 
indirect)  fees  for  table-funded 
transactions,  such  transactions  would 
not  be  "secondary  market  transactions" 
and  would  be  subject  to  RESPA  (the 
loan  sale  is  contemporaneous  with  and 
not  after  settlement);  and  (4)  requiring 
disclosure  of  only  direct  (not  indirect) 
fees  for  loans  clmed  in  the  name  of  a 
wholesale  lender  with  such  transactions 
subject  to  RESPA's  other  restrictions. 

Alternative  5 

(1)  Requiring  disclosure  only  of  direct 
(not  indirect)  fees  at  settlement;  (2) 
classifying  a  mortgage  loan  sale,  at  any 
time,  even  simtiltaneously  with  loan 
funding  (as  in  a  table-funded 
transaction)  as  a  secondary  market 
transaction;  (3)  requiring  disclosure  of 
direct  fees  at  settlement  but  exempting 
the  sale  at  settlement  of  a  table-funded 
mortgage  loan  from  RESPA  as  a 
"secondary  market  transaction";  and  (4) 
requiring  disclostue  of  only  direct  (not 


indirect)  fees  for  loans  closed  in  the 
name  of  the  wholesafe  lender  (not 
involving  a  sale)  with  such  transactians 
subject  to  RESPA's  other  restrictions. 

Alternative  6 

(1)  Requiring  disclosure  only  of  direct 
(not  indirect)  fees  at  settlement;  and  (2) 
classifying  a  loan  sale  as  a  secondary 
market  transaction  only  if  it  occurred 
after  the  first  accrxial  date.  Undw 
Alternative  6,  RESPA  disclosure  and 
other  reqturements  would  cover  more 
transactions  than  are  ourently  covered, 
except  that  indirect  fiaes  would  not  have 
to  be  disclosed. 

B.  Overview  of  the  Public  Comnwnts 

HUD  received  836  comments  in 
response  to  the  1995  proposed  rule. 
Most  commenters  were  mortgage 
brokers  or  employees  of  brokerage 
organizations,  although  many  were 
lenders.  Consimier  representatives  also 
submitted  comments.  HUD  also 
received  comments  from  credit  unions, 
banks,  attorneys,  or  other  persons  and 
organizations  in  real-estate-related 
occupations. 

Several  natioiud  organizations 
submitted  comments — including 
counsel  for  the  National  Association  of 
Mortgage  Brokers  (NAMB),  the  Mortgage 
Bankors  Association  (MBA),  the  Real 
Estate  Services  Providers  Council 
(RESPRO),  the  National  Association  of 
Realtors  (NAR).  the  National 
Association  of  Federal  Credit  Unions 
(NAFCU).  the  American  Bankers 
Association  (ABA),  the  National  Home 
Equity  Mortgage  Association,  the  Title  I 
^Home  Improvement  Lenders 
Association,  and  the  Independent 
Bankers  Association  of  America  (IBAA). 
Additionally,  several  State  associations 
representing  mortgage  brokers 
submitted  comments.  The  Board  of 
Governors  of  the  Federal  Reserve 
System,  the  Federal  National  Mortgage 
Association  (Fannie  Mae),  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  also 
commented. 

C.  Summary  ofPubiic  Comnients  on 
Ahemative  Regulatory  Structures 

The  preponderance  of  commenters, 
primarily  industry  members  and 
representatives,  fevored  Alternative  5. 
requiring  only  disclosure  of  direct  fiaes 
and  classifying  a  transfer  of  a  table- 
funded  loan  as  a  secondary  market 
transaction.  The  NAMB  characterized 
the  fees  in  question  as  "fees  in  the 
natiire  of  secondary  market  fees  (e.g., 
service  release  premiums,  excess  3rield 
differentials  or  volume  discounts)." 
NAMB  also  argued  strenuously  that 
these  fees  were  legitimate  and  earned. 


and  that  their  disclosure  should  not  be 
required  because  "they  are  not  fees, 
points,  or  charges  collected  from  the 
nuntgwor  or  seller." 

NAmB  and  individual  mortgage 
brokers  urged  that  fees  of  the  kind  at 
issue  were  essential  to  the  continued 
competitiveness  of  mortgage  brokerage 
firms,  and  that  their  eHmination  %vould 
stifle  competition  in  the  mortgage 
lending  industry.  While  their  disclosure 
to  the  affacted  constmier  was  thought  by 
these  commenters  to  be  unnecessary,  a 
determination  of  their  legality  was  the 
commenters'  paramount  concern.  Many 
industry  commenters  expressed  their 
belief  that  HUD  needed  to  declare  the 
le^timacy  of  these  fees  under  RESPA. 

The  Board  of  Govonors  of  the  Federal 
Reserve  System  expressed  some  concern 
regarding  HUD's  proposal  to  eliminate 
disclosure  of  indirect  fees  paid  to 
mortgage  brokers,  as  that  might  impact 
on  its  determination  of  coverage  under 
section  32  of  the  Riegle  Community 
Development  and  R^ulatory 
Improvement  Act  of  1994  (Pub.  L.  103- 
325;  approved  September  23. 1994). 
That  section  prescribes  special  rules  far 
high  cost  mortgage  loans,  loans  which 
have  rates  and  fie«8  above  a  certain  leveL 
The  Board,  however,  subsequently 
adopted  a  regulation  that  based  its 
caloilation  on  direct  (borroww-paid) 
fees  only.  Under  this  circumstance,  the 
Board's  originally  expressed  concern  is 
no  longer  relevant 

Most,  but  not  all,  of  the  comments 
adverse  to  positions  taken  by  mortgage 
brokers  and  brokers'  organizations  came 
from  consumer  groups.  Five  consiuner 
or  l^al  service  organizations  responded 
to  the  proposed  rule.  Commenting 
consiuner  organizations,  taking  a 
diSiarent  view  than  mortgage  brokers, 
favored  Alternative  1.  the  status  quo, 
among  the  offered  options. 
Additionally,  however,  they  asked  for 
further  strengthening  of  the  existing 
regulation  to  require  greater  disclosure, 
to  cover  a  larger  array  of  transactions. 
and  to  outlaw  certain  lender  payments. 
Some  consumer  organizations 
characterized  certain  lender  payments 
to  mortgage  brokers  as  "kickbacks." 
impermissible  under  RESPA  whether  or 
not  they  are  disclosed.  These 
commenters  urged  HUD  to  issue  a 
blanket  prohibition  against  certain 
lender-paid  fees. 

A  scattering  of  industry  commenters 
also  supported  Alternative  1 .  the  status 
quo.  These  included:  Travelers  Group. 
New  Jersey  Savings  League,  and  First 
Commerce  Corporation.  These 
commenters  took  the  view  that  the 
current  RESPA  regulation  resulted  in 
the  most  informative  disclosure  to 
consumers  while  still  allowing  bona 
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fide  secondary  market  transactions  to 
proceed  outside  the  scrutiny  of 
consiuners  or  others  involved  in  the 
settlement. 

Some  other  industry  commenters 
supported  Alternative  2  (continuing  to 
require  disclosure  of  indirect  fiees,  but 
expanding  the  definition  of  "secondary 
market  transaction").  These  included: 
McDonnell  Douglas  West  Federal  Credit 
Union,  Ckimerica  Inc.,  The  Money  Store 
of  Sacramento,  California,  and  the 
Michigan  Bankers'  Association. 

Similarly,  Alternative  4  (which 
required  disclosure  only  of  direct  fees, 
but  with  no  change  in  the  current 
definition  of  secondary  market 
transaction)  attracted  only  a  few 
commenters.  Four  commenters, 
including  the  MBA,  opted  for  this 
structure.  The  MBA  said  it  favored  a 
"modified"  Alternative  4.  It  disagreed 
that  in  a  table-funded  transaction  a 
mortgage  loan  sale  occurs  at  settlement. 
Because  these  sales  "effectively  occur 
after  settlement,"  MBA  said,  it  favored 
Alternative  4  with  the  recommendation 
that  the  final  rule  conform  to  MBA's 
understanding  of  the  table-funding 
issue. 

American  Federal  Bank  of  Greenville, 
SC,  PNC  Mort^tge  Corporation  of 
Vernon  Hill*.  IL.  and  a  PNC-affiliated 
company.  The  Home  Mortgage  Network, 
also  favored  Alternative  4.  PNC 
Mortgage  Corporation  went  on  to 
suggest  that,  despite  favoring  the 
elimination  of  a  recitation  of  "indirect" 
fees  as  the  current  rule  requires,  it 
would  be  useful  for  the  RESPA 
regulatim  both  to  clarify  that  other 
forms  of  compensation  are  permitted 
and  to  require  actual  notice  to  borrowers 
when  the  retail  lender  is  being  paid 
"servicing  release  premiums"  or  "yield 
spread  premiums." 

There  were  no  industry  comimenters 
that  favored  Alternatives  3  or  6.  One 
consumer  organization,  Illinois 
Consumer  Justice  CouncU,  Inc., 
supported,  in  essence.  Alternative  3, 
alUiough  the  commenter  advocated 
outright  prohibitions  on  specific  forms 
of  lender  compensation  to  mortgage 
brokers. 

Both  Fannie  Mae  and  Freddie  Mac 
(Government-Sponsored  Enterprises  or 
GSEs)  cautioned  against  the  adoption, 
without  clarifications,  of  Alternatives  3 
or  6.  At  the  least,  Freddie  Mac  said, 
"further  elaboration  of  the  concept" 
would  be  necessary  were  HUD  to  adopt 
a  definition  providing  that  only 
mortgage  loan  sales  that  occur  relatively 
long  after  settiement  would  be  regarded 
as  exempt  secondary  market 
transactions. 

Similarly.  Fannie  Mae  pointed  out 
that  narrowing  the  secondary  market 


exemption  could  hamper  the  speed  of 
mortgage  financing  and  adversely  affect 
mortgage  lenders'  ability  to  take 
advantage  of  technological  innovations. 
Neither  GSE  registered  an  outright 
objection  to  a  narrowing  of  the 
secondary  market  exemption.  Each 
made  clear  that  Alternatives  3  and  6 
were  not  preferred,  and,  if  adopted, 
would  disrupt  current  practices.  Neither 
GSE  expressed  a  positive  preference  for 
any  of  the  alternatives  outlined  in  the 
proposed  rule. 

Chi  the  issue  of  volume-based 
compensation,  the  commenters  were 
divided.  Commercial  Credit  advocated 
permitting  the  payment  of  volume-based 
fees.  NAMB  specifically  objected  to 
HUD'S  questioning  the  "propriety  of 
paying  volume  discounts  under 
RESPA.  "  NAMB  urged  that  such 
payments  were  a  standard  industry 
practice,  that  the  issue  should  not  be 
addressed  "piecemeal,"  but  that  HUD 
should  "articulate  a  simple  standard  of 
what  may  be  paid. " 

American  Federal  Bank,  PNC 
Mortgage  Corporation,  and  The  Home 
Mortgage  Network  indicated  that 
volume-based  compensation  should  be 
permitted,  but  that  a  "general"  form  of 
disclosure  should  be  required — to  the 
eSact  that  the  retail  lender  "may  receive 
additional  compensation  in  connection 
with  the  transaction."  McDonnell 
Douglas  West  Federal  Credit  Union 
advocated  disclosure  of  this  form  of 
compensation  to  borrowers. 

Michigan  Bcmkers  Association  and 
Comerica  (in  identical  comments)  stated 
that  volume-based  compensation  could 
lead  to  loan  steering.  Arguing  that 
disclosure  of  such  compensation  was 
too  complex  a  matter,  these  commenters 
appeared  to  be  suggesting  that  this  form 
of  compensation  to  brokers  should  be 
prohibited  altogether.  In  addition, 
Travelers  Group  opposed  it  as  being  a 
form  of  kickback  not  tied  to  actual 
services  rendered  and  also  said  that 
volume-based  compensation  almost 
always  results  in  "loan  steering." 

IV.  "Negotiated  Rulemakiiig 

After  issuing  the  1995  proposed  rule, 
HUD  OHicluded  that  the  issues  in  the 
rulemaking  might  be  better  understood 
and  perhaps  resolved  by  involving 
representatives  of  interested  parties  in  a 
negotiated  rulemaking  process.  In 
appropriate  circumstances,  this  process 
brings  together  agency  representatives 
with  all  parties  substantially  affected  by 
the  subject  matter  in  order  to  negotiate 
the  terms  of  a  needed  rule. 

On  Octobo-  25, 1995,  HUD  published 
a  Notice  of  Intent  to  Establish  a 
Negotiated  Rulemaking  Advisory 
Committee  (60  FR  54794)  to  address 


mortgage  broker  fees  and  volume-based 
compensation.  HUD  received  nine 
comments  in  response  to  the  notice, 
most  of  which  favored  n^otiated 
rulemaking. 

On  I>ecember  8, 1995  (60  FR  63008), 
HUD  published  a  notice  announcing  the 
establishment  of  an  Advisory 
Committee.  HUD  charged  the  Advisory 
Committee  with:  (1)  Determining 
whether  the  amount  and  nature  of 
indirect  payments  to  mortgage  brokers 
and  certain  other  mortgage  originators 
should  be  disclosed  to  the  consumer, 
and  (2)  resolving  whether  volume-based 
compensation  from  wholesale  lenders  to 
mortjgage  brokers  is  permissible  under 
RESPA  (and  implicitly,  whether  other 
payments  from  wholesale  lenders  to 
mortgage  brokers  are  permissible,  an 
issue  mentioned  explicitiy  in  the 
October  25, 1995  notice),  and  whether 
and  how  the  compensation  should  be 
disclosed.  The  notice  set  forth  HUD's 
conclusion  that,  in  view  of  the  degree  of 
controversy  and  in  the  interest  of 
fashioning  the  best  possible  rule,  the 
negotiated  rulemaking  process  ofiered 
the  best  means  of  generating 
information  and  resolving  the  difficidt 
issues  involved. 

The  Advisory  Committee  was 
composed  of  parties  posses^&ig  a 
definable  interest  in  the  outcome  of  a 
proposed  rule — representatives  of 
mortgage  brokers,  lenders,  the 
Government-Sponsored  Enterprises, 
State  government,  and  consumer 
advocates.  In  addition  to  HUD,  the 
following  were  members  of  the 
Advisory  Committee:  AARP/Legal 
Counsel  for  the  Elderly,  America's 

*  Community  Bankers,  American 
Association  of  Residential  Mortgage 
Regulators,  ABA,  American  Financial 
Services  Association,  Citizen  Action, 
Freddie  Mac,  Fannie  Mae,  IBAA,  the 
MBA,  National  Association  of  Consumer 
Advocates,  National  Association  of 

'  Federal  Credit  Unions,  NAMB,  NAR, 
Office  of  the  Attorney  General  of  the 
State  of  Texas,  RESPRO,  and  The 
Mortgage  Capital  Group. 

A.  Advisory  Committee  Activities  and 
Approach 

From  December  1995  to  May  1996, 
the  Advisory  Committee  met  for  six  2- 
day  negotiation  sessions  that  were 
facilitated  by  HUD's  Chief 
Administrative  Law  Judge,  Alan  W. 
Heifetz.  The^dvisory  Committee  began 
its  deliberations  with  presentations  by 
participants  and  industry  experts 
regarding  the  functioning  of  the 
mortgage  lending  industry.  The 
consumer  representatives  presented  the 
group  with  their  concerns  and  their 
perceptions  of  areas  in  which 
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consumers  were  in  need  of  increased 
protection.  The  Advisory  Committee 
then  framed  the  points  in  question  and 
engaged  in  substantive  discussion  of  the 
issues  presented. 

The  Advisory  Committee  spent  a  large 
portion  of  its  time  on  the  issue  of  the 
appropriate  scrutiny  of  indirect  faes 
under  section  8.  Committee  members 
were  adamant  that  the  starting  point 
should  be  resolution  of  the 
permissibility  of  indirect  fees.  Ill 
analyzing  fees,  the  participants 
recognized  that  there  were  different 
types  of  fees  from  lenders  to  mortgage 
Ivokers:  (1)  fees  reflecting  payment  for 
a  loan  delivered  at  or  near  the  par^irice, 
and  (2)  payments  to  a  mortgage  broker 
for  a  loan  delivered  considerably  above 
the  par  price. 

while  nearly  all  participants 
recognized  that  mortgage  brokers 

f>erfonn  valuable  services  in  brokering 
oans  for  consumers,  they  disagreed 
considerably  over  the  appropriate 
means  of  analyzing  the  legality  of 
mortgage  broker  fees  under  RESPA.  One 
representative  initially  argued  that  all 
indirect  fees  are  illeg^  under  section 
8(a)  and  8(b)  of  RESPA.  Other  members 
of  the  Committee  agreed  that  the 
standard  RESPA  test  would  apply.  As 
discussed  above,  that  test  provides  that 
although  fees  cannot  be  paid  for  the 
referral  of  business  as  proscribed  in 
section  8(a)  and  8(b),  if  fees  are 
reasonably  related  to  the  value  of  the 
goods,  facilities,  and  services  provided, 
they  are  permissible  under  section 
8(c)(2)  of  RESPA. 

The  Committee  attempted  to  find  a 
workable  formula  for  applying  the 
standard  RESPA  test  to  lender  payments 
to  mortgage  brokers,  but  it  did  not  reach 
consensus  on  how  to  apply  the  test  to 
those  payments.  Advisory  Committee 
members  conferred  on  the  options  and 
considered  that,  if  the  value  of  the 
services  was  deemed  to  be  the 
appropriate  point  of  scrutiny,  then  there 
would  be  a  further  need  to  define  the 
proper  method  for  determining  the 
value  of  such  services.  Others  focused 
on  the  facilities  a  mortgage  broker 
provides  (which  allow  lenders  to 
function  without  "bricks  and  mortar"), 
and  argued  the  value  of  these  facilities 
should  be  analyzed  in  considering 
whether  the  broker's  compensation  was 
reasonable.  Each  of  these  approaches 
received  criticism,  however,  as  it  would 
require  establishing  a  level  of 
appropriate  payment  for  itemized 
services  or  facilities.  That  task  would, 
however,  be  unworkable  and 
inconsistent  with  RESPA's  legislative 
history  against  price-setting. 

Some  CMBlieved  that  the  loan  provided 
by  a  broker  to  a  lender  could  be 


regarded  as  a  "good"  under  section 
8(c)(2)  with  the  compensation  analyzed 
in  terms  of  the  loan's  value  to  the 
lender.  That  approach  was  criticized, 
howevw.  as  undermining  any  meaning 
of  RESPA's  section  8,  since  it  would 
allow  the  lender  to  pay  for  the  value  of 
the  referral  as  part  of  the  bundled  value 
of  the  good. 

Somef  suggested  defining  indirect  fees 
to  mortgage  brokers  as  fees  in  the 
seconduy  market  outside  the  scope  of' 
RESPA.  The  Committee  addressed  the 
possibility  of  altering  the  current 
definition  of  what  constitutes  a 
secondary  market  transaction.  Although 
various  alternatives  were  proposed  and 
considered,  the  group  cotdd  not  agree 
on  any  particular  approach.  Likewise, 
on  the  permissibility  of  particular  types 
of  lender  payments  to  mortgage  brokers, 
including  volume-based  compensation, 
the  participants  suggested  differing  • 
interpretations  of  the  statute's  meaning 
and  intent,  thus  causing  an  impasse  on 
this  issue  as  well. 

All  agreed  as  a  general  principle  that 
exorbitant  rates  and  points  should  not 
be  extracted  from  consumers  and  that 
mortgage  brokers  should  not  be  paid 
total  compensation  that  greaUy  exceeds 
the  comparable  compensation  for 
comparable  borrowers  and  loan 
programs.  Most  agreed  that  it  is  difficult 
to  develop  a  workable  test  for  the  proper 
amoimt  of  this  compensation.  They  also 
recognized  the  extent  of  public 
confiiision  over  the  role  of  mortgage 
brokers,  particularly  where  the  mortgage 
broker  receives  compensation  from  tiie 
lender.  The  participants  struggled  with 
the  diversity  of  ways  mortgage  brokers 
operate  for  borrowers.  For  example, 
certain  mortgage  brokers  act  as  the 
borrower's  agent  arranging  the  most 
fevorable  loan  for  the  borrower.  Certain 
mortgage  brokers  offer  various  loan 

f>roducts  in  a  manner  similar  to  retail 
enders.  Some  offer  the  loan  products  of 
only  one  lender.  Consumer  advocates 
were  particidarly  critical  qf  mortgage 
brokers  who  asserted  their  role  to  be  to 
place  loans  with  one  of  several  lenders 
with  which  they  do  business,  yet  took 
advantage  of  the  consumer's  perception 
that  they  were  acting  as  the  consumer's 
agent,  although  they  were  not,  in  feet, 
doing  so. 

The  diverse  views  of  the  participants 
as  to  how  mortgage  brokers  function  and 
what  types  of  fees  they  receive  resulted 
in  diverse  views  of  the  legality  of  the 
fees  mortgage  brokers  receive  and  the 
extent  to  which  they  should  be  required 
to  disclose  their  fees  to  borrowers.  Some 
argued  that  limiting  a  mortgage  broker 
acting  as  a  retail  lender  to  a  fee  for 
services  (and  ignoring  the  value  of  the 
good  delivered)  effectively  forced  the 


mortgage  broker  to  act  as  the  borrower's 
agent  without  an  indication  such  a  step 
was  intended  by  Congress  in  «n«rfing 
RESPA.  Mortgage  brokers,  they  argued, 
should  be  able  to  charge  consumers 
whatever  price  they  can  obtain  for  a 
loan  in  the  market,  even  if  the  price  is 
above  that  at  which  the  lender  would 
have  been  willing  to  make  the  loan,  hi 
a  competitive  market  where  consumers 
shop,  they  claimed,  such  a  broker  would 
be  limited  by  niari:et  competition. 

On  the  other  hand,  when  the  broker 
is  acting  as  the  borrower's  agent,  most 
agreed  that  the  mortgage  broker  is 
obligated  to  shop  around  for  the 
consumer  to  obtain  the  best  deal  for  the 
consumer.  This  kind  of  mortgage  broker 
should  not  be  compensated  by  a  lender 
based  simply  on  the  value  of  the  loan, 
most  agreed.  Without  disclosing  such 
compensation  to  the  borrower. 

Few  agreed  on  what  circumstances 
would  require  mortgage  brokers  to  serve 
as  the  borroMrer's  agent  Most,  however, 
concurred  on  the  point  that  a  great 
many  consumers  perceive  the  role  of  a 
mortgage  broker  to  be  their  agent,  which 
is  different  from  how  die  mortgage 
brokers  perceive  themselves. 

There  was  consensus  on  one  point 
that  a  rule  should  clear  up  this 
confusion  and  require  that  mortgage 
brokers  inform  borrowers  of  the  role  the 
mortgage  broker  is  serving  early  enough 
in  the  transaction  to  allow  the  consimiier 
to  shop  effectively  for  alternatives. 

B.  Advisory  Committee  Vievn  on  a  Safe 
Harbor 

As  a  result  of  the  divisions  among  the 
negotiators  concerning  the  appropriate 
analysis,  most  of  the  participants 
endorsed  creating  a  "safe  harbor"  that 
would  exempt  from  section  8  fises  to 
mortgage  brokers  in  circumstances  in 
whidb  the  participants  could  be 
confident  that  the  consumer  is 
adequately  protected.  Most  of  the 
participants  concluded  that  creating  a 
safe  harbor  for  mortgage  broker  fees  was 
the  only  reasonable  means  of  allowing 
fee  payments  while  ensuring  the 
consumer  was  protected.  The 
participants,  however,  differed  on  the 
specific  requirements  for  the  safe 
harbor.  Particip>ants  suggested  differing 
types  and  levels  of  disclosures, 
depending  upon  the  interests  and  views 
of  the  proponent. 

One  participant  fevered  a  safe  harbor 
involving  the  execution  of  a  binding 
mortgage  broker  contract  between  the 
mortgage  broker  and  the  borrower.  First, 
this  mortgage  broker  contract  would 
provide  terms  of  the  relationship 
between  the  borrower  and  the  lMt)ker. 
Second,  the  broker  would  disclose 
direct  faes,  and  the  disclosure  woidd 
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notify  borrowOTS  that  the  mortgage 
broker  may  receive  additional  (indirect) 
fan  from  a  lender  pursuant  to  that 
transaction.  Third,  the  disclosure  would 
notify  the  borrower  that  the  broker  does 
not  distribute  the  products  of  all 
lenders,  and  that  the  products 
distributed  may  not  represent  the  lowest 
price  or  the  best  terms  available.  Fourth, 
the  mortgage  broker  contract  would 
incorporate  additional  items  that  were 
required  as  a  matter  of  State  law. 

One  group  of  the  participants 
proposed  a  safia  harbor  involving  a 
borrower-broker  contract  detailing  all 
the  elements  of  the  aforementioned 
proposal  and  adding  two  significant 
elements.  First,  the  contract  would 
require  the  broker  to  disclose  the 
n^jyimiim  total  compensatiim 
(including  indirect  fees)  it  would 
receive  from  all  sources  (in  terms  of 
dollars  and/or  percentage  of  total 
mortgage  loan  amount).  Second,  once 
discloMd,  this  mairimnm  amount  would 
serve  to  limit  the  compensation  paid  to 
the  Iwoker.  A  variant  of  this  option, 
proposed  by  another  participant,  would 
also  require  that  the  borrower  be 
explicidy  granted  the  option  of  paying 
the  broker  directly,  either  through 
points  or  from  mortgage  loan  proceeds. 

Another  participant  ofiiBred  a  proposal 
under  which  the  broker  would  disclose 
only  the  relationship  of  the  broker  to  the 
borrower  and  the  broker's  direct  fees. 
Yet  another  participant  supported 
establishment  of  a  safe  hartxir  requiring: 

(1)  Disclosure  of  the  relationship 
between  the  borrower  and  the  broker, 

(2)  a  statement  that  the  broker  does  not 
oBei  the  products  of  all  lenders  and  that 
the  products  offered  do  not  reflect  the 
broka''s  having  shopped  fior  the 
consimier  to  ensure  the  best  price 
available,  and  (3)  disclosure  of  the  fees 
from  the  lender  and  the  borrower.  In 
addition,  use  of  this  safe  harbor 
approach  would  only  be  available  in  a 
competitive  mortgage  market  in  which 
multiple  services  were  not  being 
provided  by  a  single  entity  or  affiliated 
entities.  Another  participant  supported 
a  similar  proposal  and  suggested  that  a 
competitive  market  might  be  shown  by 
such  means  as  collecting  comparable 
advertised  prices  by  competitors, 
disclosing  average  national  rates  to  the 
borrower,  and  complying  with 
standards  for  "high  cost  mortgage*" 
under  section  32  of  the  Riegle 
Commimity  Development  and 
Regulatory  Improvement  Act  of  1994 
(section  103(aa)  of  the  Truth  in  I  .ending 
Act.  15  U.S.C  1602(aa)).7 


On  May  21,  1996,  the  Committee 
concludeid  its  negotiations  without 
reaching  consensus  on  a  proposed  rule. 
Oc  |\ily  19. 1996,  the  Committee 
Facilitator  submitted  his  final  report  on 
the  negotiated  rulemaking  to  HUD.  That 
final  report  sunmiarixed  the  negotiated 
rulemaking  proceedings  and  detailed 
the  approaches  discussed  by  the 
participants  during  the  negotiations.  In 
the  report,  the  Facilitator  observed  that 
the  numerous  interests  represented  in 
the  Committee  conflicted  and  aligned 
along  various  permutations.  The  report 
noted  the  Committee's  inability  to  reach 
consensus  and  stated  that  no  party 
would  be  bound  by  discussions  or 
particular  positions  taken  during  the 
negotiations. 

Although  there  was  a  failure  to  reach 
consensus,  it  is  significant  that  the 
Advisory  Committee's  deliberations 
residted  in  almost  unanimous  support 
for  the  creation  of  a  safe  harbor 
approach  to  resolve  issues  relating  to 
mortgage  broker  fees.  This  safe  harbor 
would  include  tha  disdosiue  of  the 
mortgage  broker's  relationship  with  the 
borrower  and  information  about  the 
mortgage  broker's  fees  in  the  loan 
transaction.  Such  a  safe  hartxir  was 
believed  to  secure  a  level  of  consimier 
protection  that  would  fulfill  section  8's 
purpose.  Indirect  foes  to  mortgage 
brokers  that  complied  with  these 
specific  disclosure  requirements  would 
be  exempt  under  section  8  of  RESPA.  In 
light  of  the  absence  of  consensus  on  any 
one  safo  harbor  approach,  HUD  was 
presented  with  the  ^osk  of  creating 
acceptable  criteria  for  a  safe  harbor,  if  it 
decided  to  adopt  that  approach. 

V.  This  Proposed  Role 

Following  review  of  all  of  the 
comments  and  the  results  of  the 
negotiated  rulemaking,  HUD  is 
proposing  a  rule  to  encourage  the  use  of 
mortgage  brokw  contracts  that  will 
clearly  establish  the  role  of  the  mortgage 
broker,  the  mortgage  broker's  duties. 
and  the  mortgage  broker's 
comfwosation.  This  proposed  rule 
strives  to  protect  consumers  better  by 
providing  them  the  information  they 
need  to  be  better  shoppers  and  by 
"Milting  the  information  disclosed  to 
them  in  the  mortgage  broker  contracts 
binding.  This  propmal  seeks  to 
discourage  practices  that  give  financial 
incentives  to  mortgage  brokars  that  ofier 
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higher  priced  loans  than  what  are 
generally  available  in  the  marketplace 
for  the  particular  mortgage  applicant 

This  proposed  rule  is  premised  on  the 
following  facts  and  policy 
considerations: 

1.  Under  ciirrent  rules,  there  are 
reported  cases  in  which  exortiitvat 
payments  have  been  made  to  mortgage 
brokers  by  lenders.  In  these  examples, 
the  cost  of  the  loans  is  significandy 
more  than  what  the  consumers  could 
have  obtained  from  other  loan  providers 
in  the  marketplace,  and  these  additional 
costs  have  tmdoubtedly  contributed  to 
foreclosures. 

2.  Under  the  current  RESPA  rule, 
consumers  are  not  provided  sufficient 
information  about  die  mortgage  broker's 
role  in  the  transaction.  On  the  other 
hand,  consumers  are  sometimes 
overioaded  with  more  information  about 
the  home  financing  process  than  the 
consumers  can  use  and  receive 
confusing  information  about  the 
mortgage  brokers'  fees. 

3.  The  borrower  would  benefit  from  a 
useful  mortgage  broker  contract 
specifying  the  mortgage  broker's 
functions  and  compensation  so  that  the 
borrower  is  not  misled  ss  to  the  role  the 
mortgage  broker  plsjrs  in  the  transaction 
and  does  not  fail  to  comparison  shop. 

4.  Borrowers  use  interest  rates,  pomts, 
and  closing  costs  to  shop  for  mortgages. 
With  this  information,  the  borrower  can 
make  informed  choices  about  loan 
services,  provided  the  borrower  is  also 
aware  of  the  mortgage  broker's  function 
and  the  extent  and  sources  of  its 
compensation. 

5.  The  disclosure  of  mortgage  broker 
fees  psid  by  the  lender  on  the  GFE, 
HUD-1.  and  HUD-IA  without  furthw 
explanation  is  frequentiy  confusing  to 
borrowers.  In  particular,  the  fact  that 
these  fees  are  listed  as  "P.O.C"  (paid 
outside  of  closing)  but  are  paid  by  the 
lender,  rather  than  the  borrower,  is 
confusing. 

6.  Mortgage  brokers  should  agree  with 
borrowers  by  contract  as  to  how  they 
function,  provide  appropriate 
information  about  their  fees,  and  be 
required  to  adhere  to  the  terms  of  tha 
contract. 

7.  The  disclosure  requirement  in  the 
1992  rule  may  have  caused  mortgage 
brokers  to  esteblish  warehouse  lines  oi 
credit  simply  to  avoid  the  disclosure 
requirement,  thereby  incurring 
imnecessary  costs  passed  on  to 
borrowers. 

8.  The  industry  requires  certainty 
about  the  permissibility  of  payment 
practices. 

9.  Fees  from  lenders  to  brokers  allow 
the  borrower  to  have  an  array  of  choices 
in  trading  off  interest  rate  and  points. 
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including  "no  fee,  no  point"  loans.  The 
borrower  actually  will  pay  these  fees 
over  time  as  reflected  in  the  interest 
rate.  However,  if  properly  understood 
'  by  the  borrower,  this  pricing  mechanism 
can  expand  choice  and  lessen  the 
closing  costs  of  loans  to  the  homebuyer, 
making  homeownership  more  affordable 
and  facilitating  refinancings  to  take 
advantage  of  lower  rates. 

10.  Under  appropriate  circumstances 
it  may  be  possible  to  recognize  a  class 
of  compensation  to  mortgage  brokers 
presumed  to  be  legal.  When  establishing 
a  class  of  compensation  presumed  legal, 
it  is  essential  to  identify  any 
compensation  that  should  not  enjoy 
such  a  presumption. 

11.  Mortgage  brokers  reportedly 
originate  approximately  half  of  aU 
mortgages.  This  volume  of  activify 
would  not  be  ptossible  if  the  majority  of 
loans  obtained  through  mortgage 
brokers  did  not  have  terms  competitive 
with  those  of  mortgages  from  other 
lending  sources. 

A.  Department's  Overall  Approach  to  a 
Safe  Harbor 

This  proposal  ofiers  a  qualified  safe 
harbor  that  affords  limited  protection  for 
fees  to  mortgage  brokers.  The  mortgage 
broker  contracts  required  to  qualify  for 
the  safe  harbor  proposed  in  this  rule 
tackle  two  issues  that  are  potentially 
controversial  concerning  mortgage 
broker  fees:  (1)  How  the  role  of  the 
mortgage  broker  should  be  characterized 
for  the  consumer/borrower,  and  (2)  how 
the  consiuner/borrower  should  be  made 
aware  of  the  total  amoimt  of 
compensation  to  the  mortgage  broker. 
The  contracts  proposed  under  this  rule 
require  the  broker  to  specify  whether  or 
not  the  broker  is  acting  as  a 
representative  of  the  borrower  to  shop 
for  a  mortgage  loan,  or  whether  the 
broker  does  not  represent  the  borrower 
and  serves  only  to  arrange  loans.  If  the 
broker  indicates  it  acts  as  a 
representative,  the  broker  must  disclose 
whether  or  not  it  is  receiving  indirect 
fees  from  a  lender.  To  qualify  under  the 
safe  harbor,  mortgage  brokers  must 
disclose  whether  the  mortgage  broker 
deals  with  one  or  more  than  one  lender 
so  that  the  consumer  can  understand  the 
extent  to  which  the  broker  will  shop.  * 

The  contract  requires  the  broker  to 
disclose  the  maximum  amount  of 
compensation  the  broker  will  receive  in 
the  loan  transaction,  distinguishing  the 
fees  coming  from  the  borrower  and  the 


■A  marlyiga  brakar that  does  not  reprenni  the 
bonower  and  that  deals  with  only  one  mortgage 
lender's  products  nught  operate,  for  example,  in  an 
affiliated  business  arrangement.  A  Federal  Housing 
Administration  (FHAJ  correspondent  could  also  (all 
in  this  category. 


fees  coming  from  the  lender.  Mortgage 
brokers  also  will  continue  to  be  required 
to  disclose  their  direct  fees  as  well  as 
their  indirect  fees  paidto  them  by 
lenders  on  the  GFE,  the  HUD-1,  or 
HUD-1  A  in  transactions  covered  by  the 
exemption. 

For  those  transactions  in  which  the 
proposed  mortgage  broker  contracts  are 
entered  into  and  adhered  to,  and  other 
requirements  of  the  rule  are  satisfied, 
compensation  to  brokers  will  be 
regarded  as  having  been  paid  within  a 
"qualified  safe  haihor"  within  which 
fees  paid  to  mortgage  brokers  from 
lenders  will  be  presumed  legal.  This 
presumption  of  permissibilify  and 
legalify  would  not  apply,  however,  if 
one  or  more  of  the  requirements  for  the 
safe  harbor  is  not  met.  Moreover,  even 
if  all  of  the  requirements  for  the  safe 
harbor  are  met,  the  presumption  may  be 
rebutted  if  the  total  compensation  does 
not  pass  a  test  to  be  established  by  HUD 
and  incorporated  in  the  final  rule.  When 
the  fees  do  not  pass  this  test,  they  are 
presumed  to  violate  section  8  of  RESPA. 
This  presumption  can  be  overcome  if 
the  total  compensation  is  reasonably 
related  to  the  value  of  the  goods  or 
services  provided.  By  providing  that  the 
safe  harbor  is  "qualified,"  HUD 
preserves  the  abilify  to  protect 
consumers  against  illegal  fees,  as 
determined  by  the  test  to  be  established 
in  the  final  rule  following  public 
comment.  A  qualified  safe  harbor  will 
ease  the  difficidfy  and  imcertainfy 
involved  in  applying  section  8(a),  8(b), 
and  8(c)(2)  to  total  mortgage  broker  fees. 
HUD  is  specifically  soliciting  comments 
on  the  elements  of  this  test. 

In  order  to  establish  the  "qualified 
safe  harbor,"  HUD  is  proposing  to 
exercise  its  exemption  authorify  tmder 
section  19(a)  of  RESPA  (12  U.S.C. 
2617(a))  to  add  a  new,  limited 
exemption  to  RESPA 's  prohibition 
against  kickbacks  and  imearned  fees.  In 
addition,  under  section  8(c)(5)  of 
RESPA,  the  Secretary  may  create 
regulatory  exemptions  for  "such  other 
payments  or  classes  of  payments,"  after 
consulting  with  various  Federal 
agencies  (12  U.S.C.  2607(c)(5)).  The 
exemption  proposed  is  limited  in  that  it 
creates  a  presumption  of  legalify  for 
compensation  that  meets  the 
requirements  of  the  exemption. 

Regarding  lender  payments  of  indirect 
fees,  mortgage  brokers  and  lenders 
should  be  aware  that,  in  addition  to 
RESPA,  they  are  also  subject  to  the 
requirements  of  the  Fair  Housing  Act 
and  other  fair  lending  laws. 
Discretionary  pricing  of  loans  is  a  major 
fair  lending  concern  of  HUD  and  the 
E)epartment  of  Justice  because  of  the 
possibilify  of  disparate  treatment  of 


similarly  qualified  borrowers.  Yield 
spread  premiums  or  servicing  release 
fees  that  are  consistentfy  higher  for  a 
minorify  population,  for  example,  than 
they  are  for  a  similarly  qualified 
nonminorify  population  could  be 
imlawful  imder  the  Fair  Housing  Act 
While  mathematical  precision  is  not 
required  between  the  premiums  and 
fees  associated  with  borrowers  grouped 
by  racial  or  other  categories,  the  larger 
the  differences,  the  closer  enforcement 
agencies  will  look  for  possible  disparate 
treatment. 

Monitoring  of  such  fees  by  mortgage 
brokers  and  lenders  can  help  preclude 
imlawful  conduct  under  the  Fair 
Housing  Act  and  other  feir  lending  laws. 
HUD  itself  will  monitor  the  niunber  and 
type  of  fair  lending  complaints 
involving  such  faes  and  premiixms  upon 
implementation  of  the  final  RESPA  rule 
regarding  payments  to  mortgage  brokers, 
and  will,  if  necessary,  revisit  the  issue 
if  it  appears  that  consimiers  are  being 
subjected  to  discrimination  in  this  area 
and  would  benefit  from  additional 
disclosures  or  additional  contract  terms. 

For  mortgage  brokers  meeting  the 
requirements  of  the  qualified  safe 
harbor,  volimie-based  compensation 
would  be  presumed  legal  (subject  to 
application  of  the  test  developed  for  the 
final  rule);  outside  of  the  safe  harbor, 
volimfie-based  compensation  will  be 
presimied  to  violate  section  8(a)  or  8(b) 
of  RESPA.  In  making  the  representation 
regarding  the  maximum  amoimt  of  fees 
from  the  lender  in  the  mortgage  brokw 
contract,  the  mortgage  broker  is  to  state 
an  amount  that  reflects  expected 
volume-based  compensation  for  the 
loan. 

This  rule  does  not  propose  to  change 
the  secondary  market  line.  HUD 
concluded  that  there  was  littie  benefit  to 
shifting  the  line. 

B.  Elements  of  the  Safe  Harbor  Provision 

In  this  proposed  rule,  HUD  would 
amend  24  CFR  3500.14(g)(2)  to  provide 
that  lender  payments  to  mortgage 
lookers  are  presumed  legal  and 
permissible  under  section  8  if  the 
following  conditions  are  met: 

1.  Mortgage  Broker  Contracts 

The  mortgage  broker  and  the 
prospective  borrower(s)  execute  a 
mortgage  broker  contract  for  each  loan 
transaction.  The  form  of  the  mortgage 
broker  contract  that  would  be  used 
would  be  set  forth  in  Appendix  F  to  part 
3500  to  facilitate  mortgage  broker 
compliance  with  the  safe  harbor 
requirements.  The  instructions  for 
completing  the  form  would  be  provided 
with  the  form. 
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HUD  is  proposing  a  binding  mortgage 
broker  contract  rather  than  a  simple 
disclosure,  because  a  binding  contract 
creates  an  enforceable  remedy  for  the 
borrower  and  ensures  that  the  terms 
indicated  cannot  be  changed  or 
superseded  unilaterally  by  the  mortgage 
broker.  The  mortgage  broker  contract 
would  provide  meaningful  terms 
regarding  the  broker's  functions  in  the 
transaction,  its  duty  to  the  borrower 
(whether  it  does  or  does  not  represent 
the  borrower),  the  potential  maximum 
amount  of  compensation  to  be  received 
in  the  transaction  including  the 
amounts  paid  by  the  borrower  and  by 
the  lender,  and  the  mortgage  broker's 
State  license  number,  if  applicable. 

The  contract  would  clanry  for  the 
borrower  the  differing  functions  of 
mortgage  brokers  and  the  role  of  the 
mortgage  broker  in  the  particular 
transaction.  The  contract  would 
describe  two  main  types  of  mortgage 
brokers,  those  that  represent  tffe 
borrower  (including  the  two  different 
variants  of  mortgage  brokers  that 
represent  the  borrower — those  that  do 
and  those  that  do  not  receive  indirect 
fees),  and  those  that  do  not  represent  the 
borrower.  Borrowers  would  be  told 
whether  the  mortgage  broker  represents 
them  and  will  shop  for  the  most 
favorable  mortgage  loan  that  meets  the 
borrower's  stated  objectives  from  the 
lenders  the  broker  does  business  with, 
or  whether  the  broker  does  not  represent 
the  borrower  and  merely  arranges  loans. 
Under  the  contract,  the  broker  must 
disclose  how  many  sources  the  broker 
will  shop  from  or  may  use  for  a 
borrower's  loan. 

The  mortgage  broker  is  to  check  the 
appropriate  box  regarding  how  it  will 
function  in  the  particular  anticipated 
transaction.  The  first  box  is  for  use  by 
a  mortgage  broker  that  represents  the 
borrower  and  does  not  receive  a  fee 
from  the  source  of  mortgage  funds.  The 
second  box  is  for  use  by  a  mortgage 
broker  that  represents  the  borrower  but 
may  receive  a  fee  from  the  lender.  Both 
the  first  and  second  box  are  for  the  type 
of  mcHtgage  broker  that,  by  operation  of 
State  law,  is  a  borrower's  agent,  or  that 
represents  itself  as  a  borrower's  agent  in 
arranging  a  mortgage  loan  in  the 
transaction.  Mortgage  brokers  that  are 
agents  of  the  borrower  would  be 
allowed  to  represent  themselves  to  the 
consumer  as  an  entity  that  is  required  to 
obtain  the  most  favorable  mortgage  loan 
for  the  borrower  from  the  sources  with 
which  they  do  business.  The  disclosure 
of  the  mortgage  broker's  function  and 
whether  the  mortgage  broker  is 
receiving  fees  from  the  lender  will  assist 
the  borrower  in  assessing  whether  the 
mortgage  broker  works  only  for  the 


borrower,  has  competing  interests,  or 
may  be  receiving  indirect  fees. 

1^16  third  box  i^  for  use  by  a  mortgage 
broker  that  does  not  represent  the 
borrower  and  does  not  represent  itself  as 
a  borrower's  agent  in  arranging  a 
mortgage  loan  in  the  transaction.  This 
type  of  mortgage  broker  may  deal  with 
one  or  more  than  one  source  of  funds 
and  may  receive  a  fee  from  the  source 
of  funds.  This  type  of  mortgage  broker 
would  be  required  under  the  contract 
clearly  to  inform  the  borrower  that  it  is 
not  the  borrower's  agent  and  that  it 
arranges  loans  from  lender(8),  and  to 
state  the  number  of  lenders  with  which 
it  brokers  loans.  Borrowers  would  not  be 
lulled  into  paying  more  than  necessary 
to  obtain  the  loan  they  want  on  the 
assumption  that  this  type  of  mortgage 
broker  is  shopping  for  the  borrower  to 
obtain  the  best  price  available.  Thus, 
mortgage  brokers  that  are  not  the 
borrowers'  agents  would  not  be  able  to 
take  advantage  of  borrower  confusion 
over  the  role  of  the  mortgage  broker  to 
obtain  a  price  that  exceeds  what 
informed  borrowers  would  pay.  The 
rule  is  designed  to  help  ensure  that 
"what  the  market  will  bear"  is  not 
inflated  by  the  borrower's 
misimpression  as  to  the  service  actually 
being  provided. 

The  contract  then  describes  how 
brokers  are  compensated.  It  also 
indicates  to  borrowers  that  if  a  borrower 
would  rather  pay  a  lower  interest  rate, 
the  borrower  may  pay  higher  upfront 
points  and/or  fees.  The  contract 
specifies  the  maximum  points  and  other 
compensation  and  the  maximnm  total 
compensation  the  broker  will  earn  in 
the  transaction  for  a  loan  up  to  a 
particular  amount  and  at  the  rate  offered 
by  the  broker.  The  contract  discloses  the 
source  of  the  compensation — the 
amount  of  fees  that  are  to  be  paid  by  the 
borrower  and  the  fees  paid  by  the 
lender. 

Because  the  compensation  may  differ 
under  various  combinations  of  rates  and 
points,  the  contract  advises  the 
borrower  that  the  broker  has  alternative 
loan  arrangements  that  the  broker  will 
display  for  the  borrower.  (HUD  plans  to 
develop  or  to  {acilitate  the  development 
of  software  for  use  by  brokers  for  this 
purpose  that  will  be  distributed  in 
conjunction  with  the  final  rule.) 

Tne  contract  cautions  that  the  broker's 
commitment  to  the  amotuits  disclosed 
applies  only  if  the  borrower  qualifies  for 
the  loan. 

The  back  of  the  contract  form  would 
include  a  useful,  preprinted  summary 
for  the  borrower  of  his  or  her  rights  in 
shopping  for  a  mortgage  loan,  including 
rights  under  RESPA  and  the  mortgage 
broker  contract. 


Those  mortgage  brokers  seeking  to 
qualify  for  the  safe  harbor  in 
§  3500.14(g)(2)  would,  at  the  time  a 
consumer  expresses  serious  interest  in    - 
obtaining  a  loan  from  the  broker  and 
prior  to  application  or  before  receipt  of 
any  payment  (whichever  is  earlier), 
determine  which  of  the  categories  fits  its 
functions  resp>ecting  the  consumer  in 
the  particular  transaction.  The  mortgage 
broker  would,  before  application  or 
before  receipt  of  any  payment, 
whichever  is  earlier,  complete  and 
execute  the  mortgage  broker  contract  in 
Appendix  F,  deliver  a  copy  to  the 
prospective  borrower(s),  obtain  the 
borrower's  or  borrowers'  signature(s). 
and  retain  a  copy  of  the  contract.  Of 
course,  a  mortgage  broker  could  check 
one  box  on  the  form  for  one  transaction 
and  a  different  box  in  a  diffisrent 
transaction,  depending  upon  the 
mortgage  broker's  function  in  the 
transaction.  However,  a  mortgage  broker 
would  only  check  one  box  and  complete 
and  execute  one  form  per  transaction. 
For  all  transactions  in  which  the 
mortgage  broker  wishes  to  qualify  for 
the  safe  harbor,  the  mortgage  broker 
would  be  required  to  use  the  form 
provided  and  comply  with  the  terms 
applicable  to  the  box  checked.  This  will 
ensure  consistency  in  the  mortgage 
broker  contracts  provided  to  consumers. 
If  an  applicant  wants  the  mortgage 
broker  to  shop  for  more  than  one  type 
of  loan  with  different  rates  and  fees, 
then  a  separate  contract  would  be 
executed  for  each  possible  loan. 

Mortgage  brokers  not  wishing  to 
qualify  for  the  safe  harbor  would  not  be  - 
required  to  use  the  form. 

2.  Performance  and  Representations 
Consistent  With  Contract 

During  the  course  of  dealings  with  the 
prospective  borrower(s),  the  mortgage 
broker  would  have  to  perform  in 
accordance  with  the  terms  of  the 
mortgage  broker  contract  and  not  make 
representations  inconsistent  with  such 
contract.  The  terms  of  the  mortgage 
broker  contract  could  only  be  chuiged 
through  mutual  written  agreement 
between  the  mortgage  broker  and  the 
borrower.  A  mortgage  broker  who 
indicates  on  the  mortgage  broker 
contract  that  "I  am  your  agent  and  I  will 
get  you  the  most  favorable  mortgage 
loan  that  meets  your  stated  objectives," 
is  required  to  get  the  borrower  the  most 
favorable  mortgage  loan  that  meets  the 
borrower's  stated  objectives  from  among 
the  sources  of  funds  with  which  the 
mortgage  broker  discloses  it  will  shop. 

3.  Disclosure  of  Fees 

In  addition  to  the  disclosures  of  fees 
in  the  contract,  the  mortgage  broker 
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wouldhave  to  disclose  fees  on  the  GFE 
and  tM  HUI>-1  or  HUD-lA  in  a  maimer 
consistent  with  §§  3500.7  and  3500.8  of 
the  regulations,  as  do  all  mortgage 
brokers  whether  qualifying  for  the  safe 
harbor  or  not 

4.  Mortgage  Broker  Licenses 

If  the  State  in  which  the  property  for 
which  the  mortgage  loan  is  sought  has 
licensing  or  registration  requirements, 
the  mortgage  broker  must  have  a  valid 
license  or  registration  and  identify  th» 
license  or  registration  number  on  the 
mortgage  broker  contract.  A  large 
proportion  of  States  require,  or  are  in 
the  process  of  requiring,  that  mortgage 
brokers  be  licensed  by  a  State  regulatory 
body.  This  provision  would  make  the 
borrower  aware  of  State  regulations  and 
might  assist  an  aggrieved  borrower  in 
pursuing  an  action  under  State  law 
against  a  mortgage  broker.  All  of  the 
members  of  the  Advisory  Conunittee 
supported  including  this  information  on 
the  contract. 

C.  Effect  on  State  Law 

Section  18  of  RESF>A  (12  U.S.C.  2616) 
preempts  State  law  that  is  inconsistent 
with  its  provisions,  unless  such  law 
provides  greater  protection  to  the 
consumer.  However,  the  RESPA 
regulations  in  §  3500.13  provide,  in  part, 
that  RESPA  and  the  RESPA  regulations 
do  not  annul,  alter,  affect,  or  exempt  any 
person  subject  to  their  provisions  from 
complying  with  the  laws  of  any  State 
with  respect  to  settlement  practices, 
except  to  the  extent  of  the 
inconsistency.  Therefore,  in  accordance 
with  §  3500.13,  mortgage  broken  must 
comply  with  relevant  State  laws 
regarding  disclosure  of  mortgage  broker 
fees  and  related  issues,  except  when 
inconsistent  with  RESPA  or  the 
implementing  regulations.  HUD,  to  the 
extent  feasible,  will  work  with 
interested  State  regulatory  bodies  to 
determine  lApplicable  disclosure  terms 
or  requirements  may  be  combined  in  a 
single  form. 

D.  Definition  of  Mortgage  Broker 

HUD's  current  definition  of  "mortgage 
broker"  specifically  excludes  an 
"exclusive  agent  of  a  lender"  from  the 
definition  of  "mortgage  broker."  This 
rule  proposes  to  revise  the  definition  to 
include  an  "exclusive  agent  of  a  lender" 
and  thereby  enable  such  an  entity  to 
qualify  for  the  safe  harbor.  A  mortgage 
broker  that  deals  with  only  one  lender 
may  still  perform  the  functions  of  a 
mortgage  broker,  regardless  of  whether 
he  or  she  is  the  lender's  exclusive  agent 
Such  a  mortgage  broker  could  take 
advantage  of  the  safo  harbor  if  all 
applicable  criteria  are  met  This  rule 


proposes  a  similar  conforming 
amendment  to  §  3500.17(b). 

E.  Questions  for  Commenten 

HUD  invites  comment  on  all  aspects 
of  today's  proposal.  In  particular,  HUD 
is  interested  in  the  public's  view 
regarding  the  following  questions: 

1.  As  proposed,  the  new  safe  harbor 
may  be  rebutted  if  the  total 
compensation  does  not  pass  a  test  to  be 
established  by  HUD.  HUD  is  specifically 
requesting  comments  on  an  appropriate 
test  or  tests  to  determine  with  certainty 
what,  if  any.  portion  of  compensation  to 
a  mortgage  broker  should  be 
irapeimissible  under  RESPA.  There  are 
niunerous  possibilities  for  such  a  test 
that  could  result  from  this  rulemaking. 
Any  test  established  for  the  final  rule 
must  allow  brokers,  lenders,  and 
borrowers  alike  to  determine  with 
certainty  whether'the  total 
compensation  to  a  broker  is  or  is  not 
legal.  Accordiiigly,  commenters  are 
requested  to  suggest  a  quantifiable  or 
otherwise  objective  test  or  tests  for 
examining  a  broker's  total 
compensation.  Suggestions  may 
include,  without  limitation,  defining  the 
outer  boimdaries  of  permissible  or  legal 
total  payments  in  terms  of  ranges  or 
amoimts  such  as  a  specified  dollar 
amount  that  could  vary  based  on  the 
size  of  the  loan  or  as  a  fixed  percentage 
of  the  loan  amount;  if  compensation 
exceeds  a  specified  range  or  amount,  the 
excess  could  rebut  the  presumption  of 
legality  under  section  8.  A  test  also 
could  be  based  on  comparing  the  total  ,,^ 
compensation  for  a  broker's  loan  to  the 
total  compensation  for  similar  loans  by 
mortgage  brokers  and  lenders  to 
borrowers  of  similar  credit  qualify  in  the 
broker's  area.  This  could  be 
accomplished  by  establishing  a  baseline 
of  the  average  maiicet  compyensation  for 
comparable  loans  for  an  immediately 
preceding  time  period.  Any 
compensation  for  a  loan  that  exceeds 
the  baseline  average  by  more  than  a 
specific  amoimt  could  be  used  to  rebut 
the  presumption  of  legalify. 

Additionally,  a  test  could  establish 
the  parameters  of  permissible 
compensation  through  plain  and 
straightforward  criteria.  This  could  be 
accomplished,  for  example,  by 
providing  that  a  yield  spread  premiimi 
is  impermissible  unless  it  is  considered 
owned  by,  under  the  control  of,  and  for 
the  benefit  of  the  borrower,  or  such  a 
premium  is  impermissible  based  upon 
other  fixed  criteria.  Compensation  that 
does  not  meet  the  established  criteria 
would  rebut  the  presumption  of  legalify. 
In  this  proposed  rule,  if  the  mortgage 
broker  does  not  enter  into  the  specified 
contract,  any  mortgage  broker 


compensation  is  presiuned  to  violate 
section  8(a)  or  8(b)  of  RESPA.  This 
presumption  can  be  overcome  if  the 
total  compensation  is  reasonably  related 
to  the  value  of  the  goods  or  services 
provided.  Commenters  are  urged  to . 
provide  any  other  formulations  that  also 
would  provide  a  clear  line  between 
compensation  presumed  legal  and 
compensation  that  would  not  e^y 
such  presumption.  HUD  requests 
commenters  to  provide  rule  l«ny<ig#  to 
accompany  any  suggested  test(s). 

2.  As  proposed,  ue  rule  oBen  a 
qualified  safe  harbor  under  which  there 
is  a  presumption  of  legalify  regarding 
fees  to  "mortgage  brokers"  that  use  the 
prescribed  contract.  Is  the  definition  of 
"mortgage  Iwoker"  under  this  proposal 
adequate  to  avoid  the  possibihfy  that 
setdement  service  providers  or  othen 
that  do  not  provide  any  real  services 
could  take  advantage  of  the  exemptidB 
to  charge  fees?  Specifically,  should  this 
definition  be  changed,  or  should  the 
final  rule  also  require  that  a  mortgage 
Inoker  perform  certain  core  services  to 

Sualify  for  the  exemption?  In  a  letter 
ated  February  14, 1995  from  Assistant 
Secretary  Retsinas  to  the  Independent 
Bankers  Association,  HUD  described 
certain  core  services  in  connection  with 
mortgage  lending.  To  what,  if  any, 
extent  should  the  substance  of  that  letter 
be  included  in  this  rule?  Those  favoring 
additional  requirements  should  provide 
their  views  on  what  these  requirements 
should  be. 

3.  As  proposed,  mortgage  brokers 
wishing  to  qualify  for  the  safe  harbor 
would  check  a  bene  on  a  form, 
depending  upon  which  of  the 
alternatives  fits  the  mortgage  broker's 
function  in  the  particular  transaction. 
HUD  seeks  conunents  on  alternative 
approaches  or  alternative  language  for 
the  form  explaining  the  broker's 
function.  Does  the  language  proposed 
adequately  distinguish  the  various 
categories  of  mortgage  brokers?  Would 
the  language  proposed  unduly  influence 
the  consumer  to  prefer  one  type  of      ,    ' 
mortgage  broker  over  another?  What 
revisions,  if  any,  should  be  made  to  the 
form? 

4.  As  proposed,  mortgage  broken 
wishing  to  qualify  for  the  safe  harbor 
must  complete  and  execute  the 
mortgage  broker  contract  "before 
application  or  before  receipt  of  any 
payment."  HUD  seeks  comments  on 
whether  the  final  rule  should  maintain 
this  general  requirement  respecting  the 
timing  of  the  disclosure,  or  whether  the 
rule  should  specify  a  more  precise  time 
or  occasion  when  the  form  should  be 
provided.  HUD  also  seeks  comments  on 
what,  if  any,  requirements  should  be 
included  in  the  rule  to  address  a 
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situation  in  which  a  broker  takes  an 
application  over  the  telephone  or  by 
other  electronic  means,  including 
through  the  Internet  HUD  believes  the 
contract  should  be  provided  to  the 
borrower  as  early  in  the  process  as 
possible,  but  recognizes  that 
information  that  is  provided  too  early 
can  be  so  imprecise  that  it  is  not  uaenil 
to  the  coiteumer. 

5.  As  proposed,  the  safe  harbor  would 
only  appear  useful  to  mortgage  brokers 
that  are  using  table  funding  or  that  are 
acting  as  intermediaries;  those  brokers 
that  lend  their  own  funds  or  use  a 
warehouse  line  of  credit  would  still 
qualify  for  the  secondary  market 
exemption.  HUD  invites  comments  on 
whether  it  should  require  mortgage 
brokers  that  lend  their  own  funds  or  use 
a  warehouse  line  of  credit  to  disrloee 
their  relationship  with  the  borrower.  If 
so,  what  would  be  the  basis  to  impose 
such  a  requirement?  Should  HUD 
structure  a  safe  harbor  that  would 
encourage  mortgage  brokers  in  these 
odwr  drcumstancas  and  other  loan 
providers  to  oiter  into  mortgage  broker 
contracts  with  borrowers?  If  so,  how 
would  it  be  structured  and  what  would 
be  its  legal  basis? 

6.  As  proposed,  mortgage  brokers  that 
make  available  the  loan  products  of  only 
one  source  of  funds  must  disclose  on 
the  mortgage  broker  contract  the  name 
of  the  one  lendo^  with  which  it  does 
business.  Is  this  a  feir  burden  to  impose 
on  such  mortgage  brokers  as  a  part  of 
qualifying  for  the  safe  harbor?  Does  it 
put  such  mortgage  brokers  at  a 
competitive  disadvantage? 

7.  HUD's  intent  is  that  the  mortgage 
Ixoker  contract  would  be  binding.  HUD 
seeks  views  concerning  the  adequacy  of 
consideration  of  each  party  under  the 
contract. 

8.  As  proposed,  if  the  amounts  of  the 
compensation  change,  it  is  anticipated 
that  the  broker  and  the  borrower  will 
execute  a  new  contract  or  ammd  the 
contract.  HUD  seeks  public  comments 
amceming  the  most  practical  methods 
to  be  incorporated  into  the  final  rule  for 
aflscting  changes  to  the  contract  HUD 
also  seeks  comments  concerning  what. 


if  any,  restrictions  there  should  be  on 
chaxiges  under  the  contract 

9.  As  proposed,  the  contract  form 
provides  that  total  compensation  can  be 
disclosed  as  a  dollar  amount  or  as  a 
percentage  of  the  loan.  Would  it  be 
preferable  to  require  for  purposes  of 
comparison  that  all  compensation  be 
disclosed  in  dollar  amounts  only?  What 
if  any  problems  would  be  presented  by 
such  a  requirement? 

10.  Should  either  the  contract  or     ' 
regulations  address  situations  in  which 
the  borrower  chooses  not  to  "lock  in" 
the  interest  rate  and  chooses  instead  to 
allow  the  rate  to  "float"  until  the 
borroMTOT  locks  in?  Should  the  contract 
provide  that  imless  the  particular  loan 
is  applied  for  by  the  borrows  by  a 
specified  date  that  the  broker's 
commitment  to  the  fees  set  forth  in  the 
contract  will  expire?  Those  favoring 
such  provisions  should  explain  what 
rxiles,  if  any,  should  be  added  to  address 
these  situations.  What,  if  any,  rules 
would  be  needed  to  protect  borrowers? 
For  example,  should  the  brokor  be 
required  to  provide  a  new  contract 
detailing  the  terms  of  the  loan  at  the 
lock-in  rate?  If  the  contract  were  to 
include  an  expiration  date  for  the  fiaes 
disclosed,  can  the  borrower  be  protected 
from  entering  into  an  arrangement  too 
hastily? 

11.  As  proposed,  the  rule  would  allow 
mortgage  brokers  that  represent  the 
borrower  and  qualify  for  the  safe  harbor 
to  collect  fees  from  lenders  if  such 
compensation  is  disclosed  and  meets 
the  other  elements  of  the  safe  harbor. 
Should  borrower's-representative 
mortgage  brokers  be  permitted  to  receive 
such  compensation,  or  should  such 
compensation  be  prohibited?  If  such 
compensation  were  forbidden,  how 
could  such  mortgage  brokers  offer  "no 
fee.  no  point"  loans?  Does  the  benefit  of 
allowing  the  flexibility  to  fund  broker 
fees  from  interest  rate  ofEwts  outweigh 
the  disadvantage  of  creating  a  possible 
conflict  of  interest  to  the  mortgage 
broker's  fiduciary  duty  to  the  borrower? 

12.  As  proposed,  the  rule  obligates  the 
mortgage  broker — in  those  instances  in 
which  the  broker  checks  the  form  to 
indicate  that  it  represents  the 


borrower — to  obtain  "the  most  fevprable 
mortgage  loan  that  meets  (the 
borrower's]  stated  objectives."  The  form 
also  provides  that  the  broker  will 
identify  how  many  lenders  boia  which 
it  will  shop.  Are  these  statements  of  the 
borrower's-representative  duty  to  the 
borrower  appropriate?  Should  the  term 
"most  fevorable"  include  fectors  other 
than  price,  including,  for  example, 
quality  or  processing  time  of  the  lender, 
and  should  the  rule  so  provide?  Should 
the  rule  and  the  form  simply  obligate 
the  borrower  to  obtain  the  lowest  priced 
loan  for  the  borrovrer  from  among  the 
sources  it  uses? 

13k  While  the  mariut  for  purchase 
money  loans  and  most  first  mortgage 
refinances  is  well  advertised  and  highly 
competitive,  this  is  not  necessarily  the    _ 
case  for  reverse  mortgages,  as  well  as 
home  equity,  home  improvement,  high 
LTV,  Alt  A,  and  other  less  common 
types  of  loans.  What  are  the  arguments 
for  or  against  limiting  the  safe  harbor  to 
purchase  money  and  first  lien 
refinancing  loans?  Should  there  be  any 
different  requirements  for  so-called  B,  C. 
and  D  credit? 

Findings  and  Certificatioas 

Paperwori:  Reduction  Act 

The  proposed  information  collection 
requirements  contained  at  §  3500.14  and 
Appendix  F  of  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

The  public  reporting  burden  for  each 
of  these  collections  of  information  is 
estimated  to  include  the  time  for 
reviewing  and  instnictions,%earching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  in  the  following  table. 


Mortgage  Broker  CONTFUCT 

raonnsBon  oosecaon 

Nwwberrt 
respondents 

Responses 
leapondenl 

ToM  annual 
responses 

Hours  per 
response 

ToW  hours 

ReaMory 
renrenos 

Olsctosufe  to  the  bonowsr  _ _ „„„..--. .„ 

10,000 

400 

4mi.  

.033 

132,000 

360ai4 

(b)  In  accordaiHS  with  5  CFR 
132a8(dXl).  HUD  is  soliciting 
comments  from  members  of  the  public 


and  affected  agsnrieii  concerning  the 
{ooposed  collection  of  infomytion  to: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
fior  the  proper  performance  of  the 
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functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  thd 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  Information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  conmients  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  within  sixty  (60)  days  from  the 
date  of  this  proposal.  Comments  must 
refer  to  the  proposal  by  name  and 
docket  number  (FR-3780)  and  must  be 
sent  to  the  Office  of  Information  and 
Regulatory  ACfeirs  of  the  Office  of 
Management  and  Budget  (OMB),  at  the 
address  provided  in  the  ADDRESSES 
section  of  this  preamble. 

Environmental  Impact 

In  accordance  with  24  CFR  50.19(cXl) 
of  HUD's  regulations,  this  proposed  rule 
does  not  direct,  provide  for  assistance  or 
loan  and  mortgage  insurance  for,  or 
otherwise  govern  or  regulate  property 
acquisition,  disposition,  lease, 
rehabilitation,  iteration,  demolition,  or 
new  construction,  or  set  out  or  provide 
for  standards  for  construction  or 
construction  materials,  manufectured 
housing,  or  occupancy.  Therefore,  this 
proposed  rule  is  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4321). 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  proposed  rule 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review.  OMB 
determined  that  this  proposed  rule  is  a 
"significant  regulatory  action."  as 
defined  in  section  3(0  of  the  Order.  Any 
changss  made  to  this  proposed  rule  as 
a  result  of  that  review  are  cleariy 
identified  in  the  docket  file.  The  docket 
file  and  the  Economic  Analysis 
prepared  for  this  proposed  rule  are 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  in  the  Office  of 
the  Rules  Docket  Qerk,  Department  of 
Housing  and  Urban  Development,  Room 
10276,  451  Seventh  Street  S.W.. 
Washington,  DC  20410. 


Congressional  Review  of  Major  Rules 

This  proposed  rule  is  a  "ma)or  rule" 
as  defined  by  5  U.S.C.  804(2)  of  the 
Administrative  Procedure  Act,  and  will 
be  reviewed  by  the  Congress  at  the  final 
rule  stage. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  FlexibUity  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  proposed  rule  woidd 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  proposed  rule  would 
provide  a  '-'safe  harbor"  from  scrutiny 
under  section  8  of  RESPA  for  certain 
fees  paid  to  a  mortgage  broker,  so  long 
as  the  mortgage  broker  complies  with 
the  requirements  of  the  proposed  rule. 
HUD  strives  to  provide  flexible 
requirements  in  order  to  reduce  any 
burden  on  small  entities.  Small  entities 
are  specffically  invited,  however,  to 
comment  on  whether  and  how  this 
proposed  rule  will  sigmficanUy  afiiact 
them,  and  to  provide  any  alternatives 
for  less  burdensome  compliance. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  As  a  resiilt,  the 
proposed  rule  is  not  subject  to  review 
under  the  Order.  The  requirements  of 
the  proposed  rule  are  directed  toward 
the  disclosure  to  borrowers  of  faes  paid 
to  mortgage  brokers. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4;  approved  March  22, 1995). 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  proposed  rule  would  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

List  of  Sobteds  m  24  CFK  Part  3500 

Consxmier  protection.  Condominiums, 
Housing.  Mortgage  servicing.  Mortgages, 
Reporting  and  recordkeeping 
requirements. 


Acccndingly,  for  the  reasons  set  out  in 
the  preamble,  part  3500  of  tiUe  24  of  the 
Code  of  Federal  R^ulations  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  shall 
continue  to  read  as  follows: 

Aelkarity:  12  U.S.C  2601  wt  teq.;  42  VSjC 
3535(d). 

2.  In  §  3500.2.  paragraph  (b)  is 
amended  by  revising  the  definition  of 
"Mortgage  broker''  to  read  as  follows: 


Mortgage  looker  means  a  person  (not 
an  employee  of  a  lender)  who  brings  a 
borrower  and  lender  together  to  obtain 
a  federally  related  mortgage  loan,  and 
who  rendisrs  services  as  described  in 
paragraphs  (1)  or  (2)  of  the  definition  of 
"Settlement  service"  in  paragraph  (b)  of 
this  section.  A  loan  correspondent 
meeting  the  requirements  of  the  Federal 
Housing  Administration  under 
§  202.2(b)  or  §  202.15(a)  of  this  title  is  a 
mortgage  broker  for  purposes  of  this 
part 


fasoar 

3.  In  §  3500.7,  the  first  sentence  of 
paragraph  (b)  is  revised  by  removing  die 
phrase  "w^ho  is  not  an  exclusive  agent 
of  the  lender". 

4.  In  §  3500.14.  paragraphs  (gK2)  and 
(gX3)  are  redesignated  as  paragraphs 
(gK3)  and  (g)(4),  respectively;  and  a  new 
paragraph  (g)(2)  is  added,  to  read  as 
follows: 

f360ai4    ProMbMien 


(gH2Ki)  A  direct  payment  from  a 
borrower  to  a  mortgage  broker  or  a 
payment  bom  a  lender  to  a  mortgage 
broker  in  a  particular  mortgage  loan 
transaction  is  presumed  to  be  legal, 
provided  that  the  following 
requirements  are  met 

(A)  Prior  to  the  time  of  mortgage  loan 
q>plication  or  receipt  of  any  payment, 
whichever  is  first,  the  mortgage  broker 
and  the  prospective  borrowerfs) 
complete  and  execute  a  mortgage  broker 
contract,  in  the  form  of  appendix  F  to 
this  part,  as  appropriate  ior  the 
particular  transaction. 

(B)  The  mortgage  broker  represents 
himself  or  herself  to  the  prospective 
borTower(s)  and  acts  with  r^ard  to  such 
borrower(s)  in  a  manner  consistent  with 
the  applicable  terms  of  the  mortgage 
iRoker  contract  executed  by  the 
mortgage  broker,  and  the  mortgage 
broker  makes  no  representations  to  the 
prospective  borrower(s)  that  are 
inconsistent  with,  and  does  not  act  in  a 
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manner  that  is  inconsistent  with,  the 
terms  of  the  mortgage  broker  contract  A 
mortgage  broker  that  indicates  on  the 
mortgage  broker  contract  that  "I  am  your 
agent  and  I  will  get  you  the  most 
fiavorable  mortgage  loan  that  meets  your 
stated  objectives"  is  required  to  get  the 
borrower  the  most  fiavorable  mortgage 
loan  that  meets  the  bmroMrer's  stated 
obfectives  from  among  the  sources  of 
funds  from  which  the  broker  states  in 
the  mortgage  broker  contract  that  it  will 
shop. 

(C)  The  mortgage  broker  discloses  its 
maximum  total  compensation  along 
with  the  amounts  of  fees  from  the 
borrower  and  the  lender  for  the 
transaction  in  accordance  with 
appendix  A  to  this  part  3500.  §§  3500.7 
and  3500.8,  and  the  mortgage  Imiker 


contract  in  the  form  of  appendix  F  to 
this  part  and  the  instructions  thereto. 

(D)  If  the  State  in  which  the  property 
(for  which  the  mortgage  loan  is  to  be 
obtained  in  the  particular  transaction)  is 
located  licenses  or  registers  mortgage 
brokers,  the  mortgage  broker  has  a  valid 
license  or  registration. 

(ii)  The  terms  of  the  mortgage  broker 
contract  referred  to  in  paragraph  (g)(2)(i) 
of  this  section  can  only  be  dumged 
through  mutual  agreement  between  the 
mortage  broker  and  the  borrowerf  s) 
executed  in  writing. 

(ill)  The  presumption  established 
lukler  paragraph  (g)(2)(i)  of  this  section 
may  be  rebutted  if  the  total 
compensation  does  not  pass  the 
following  test:  [Test  will  be  published 
with  final  rule]. 


(iv)  If  the  requirements  in  paragraphs 
(g)(2)(i)  and  (g)(2)(ii)  of  this  section  are 
not  satisfied,  or  if  the  presimiption 
established  under  paragraph  (g)(2Ki)  of 
this  section  is  rebutted  in  accordance 
with  paragraph  (gM2)(iii)  of  this  section, 
payments  to  a  mortgage  broker  from  a 
lender  are  presumed  to  violate  section 
8(a)  or  8(b)  of  RESPA.  This  presumption 
can  be  overcome  if  the  total 
compensation  is  reasonably  related  to 
the  value  of  the  goods  or  services 
provided. 
•        •        •        *        * 

5.  A  new  Appendix  F  to  part  3500  is 
added,  to  read  as  follows: 

Appendix  F  to  Part  3500-^forlgaga 
Broker  Cimtract 

COOC  42ie-(7-# 


FedwtJ  Register  /  Vol.  62,  No.  200  /  Thursday,  October  16,  1997  /  Proposed  Rides  53927 


DRAFT 


U.S.  DaperHMnt  of  Housing  aid  Uifban  Development 

Mortgage  Broker  Contract 


m 


■/ 


Nodce  to  Borrower(s):  Read  diit  contract  carefiilty  so  that  you  make  aH  infonned  choice.  You  arc  entitled  to  a  copy  of 
this  contract  Signing  this  contxaa  does  not  obligate  you  to  obtain  a  mox^age  knn  duoogh  diis  mottpi^  broker,  nor  does  it 
constitute  moi^agc  loan  apptovaL 


_,  the  **Bouowei(g)"  or  "yotf* 
,  located  at 


»V.*>1#> 


-,ii4u>  has  authorized 
.  to  f  n^^^  into  tnis 


This  contract  is  between: 

HanM($)  ct  bofiovrai(t)r  ^.._ 
and 
NflAM  of  mofiQflov  broker  oompflny:  ...^..^ 

AddraM  of  moflQiOt  braktr  oompMiy:  ^^^._ 

Nanw  of  RiorioaM  brafcv:  ._^,.^ 

contract  on  its  behalf.  In  this  contract,  the  mortgage  broker  con^Moy  and  the  mortage  broker  are  called 'T*  and  the 
entity  which  wiO  provide  your  moc^g^^loan  foods  is  caDed  "lender." 

Whom  Do  I  Represent? 

I    1 1  represent  you.  I  am  your  agent  and  I  wiD  get  you  the  most  £ivorable  mortgage  loan  that  meets  vonr  stated  obfectives. 

I  will  shop  for  your  loon  from  amoi^ lcnder(s).  For  n^  services,  I  will  dmge  you  a  fee,  but  I  will  not  receive  any 

fee  for  your  mortgage  loan  from  a  lender. 

I    1 1  represent  you,  but  I  may  receive  a'  fee  from  a  lender.  I  am  your  agetit  and  I  will  get  yon  the  most  fin^oraUc 

mortgage  loan  that  meets  your  stated  objectives.  I  wfll  shop  for  your  loan  from  amoi^ lcnder(s).  For  my 

services,  I  may  durge  you  a  fiee  and  I  may  also  receive  an  additional  fee  for  your  mortg^  from  a  lender. 


[^  I  do  not  ccpKSent  you.  I  am  not  your  agent  I  atxac^  kians  from  lenders  and  get  paid  by  lendeft  and  bonowets.  I 
make  mortgage  loans  available  from 

one  lender  (MiMollandar): ;"f 

among  (number) lenders. 


B 


What  Wm  I  Be  Paid? 


.  at  an  interest  rate  of. 


For  arranging  your  loan  of  [up  to]  $ 

I  will  receive  no  greater  than points  and  other  compensadon  of  I . 

compensation  will  be  no  greater  than: :_ 


(%  ral*  or  i»>wr»f/Mfrti  ARM 
,  SO  that  my  total 


.  [tjut  oonipwtMSort  in  $  vnouni  tnofot  %  of  ban). 


My  Total  Conqiensatioa  win  be  made  up  of: 


Fees  You  Pay  me 
($  t/nouM  tnt/of  %  ol  loan) 


plus 


Fees  a  Lender  Paya  me 

($  amouM  aniMr  %  ol  ban) 


If  you  would  rather  pay  a  lower  interest  rate,  you  may  pay  higher  upfrom  fees;  if  you  pay  lew  up  front,  you  may  pay  a 
higher  imerest  rate.  Before  you  sign  this  contract,  I  can  display  alternatives  for  yon. 

The  amounts  disclosed  here  apply  only  if  yoa  qualify  fm  this  loan. 

We  agree  to  the  terms  of  this  contract.  By  signing  below,  the  mortage  broker  further  cerdfies  that  die  infr>tmation  in 
diis  contract  is  accurate  and  conq>]ies  with  all  provisiotis  of  section  8  of  the  Real  Estate  Setdement  Procedures  Act  and 
24  CFR  part  3500. 


Borro*or(t)  Stgnmjn  a  Oaia: 
X 


Mongago  Brakor  S^inaur*  4  Oaia: 


OuiiDww(t)  SIgnaiura  a  Daw: 
X 


Monoaea  Brokor  Uoohm  No:  (wttara  appteabia) 
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BornnMTs:  Know  Your  Rlghtsl 


Attention  Borrower 


TNs  may  be  the  largest  and  most  in^rtant  loan  you  get  during  your  lifetime.  You  should  be  aware 
of  certain  rights  before  you  errter  into  any  loan  agreement 

1.  You  have  tt>e  RIGHT  to  shop  for  the  best  loan  for  you  and  compare  the  charges  of  different 
mortgage  broiiers  and  lenders. 

2.  You  have  the  RIGHT  to  be  informed  about  the  total  cost  of  your  loan  including  tfie  interest  rale, 
points  and  ottier  fees. 

3.  You  have  the  RIGHT  to  ask  for  a  Good  Faith  Estimate  of  all  loan  and  settlement  charges  before 
you  agree  to  the  loan  ar>d  pay  any  fees. 

4.  You  have  the  RIGHT  to  know  what  fees  are  not  refundable  if  you  decide  to  cancel  the  k>an 
agreement. 

5.  You  have  ttte  RIGHT  to  ask  your  mortgage  broker  to  explain  exactly  what  the  mortgage  broker 
wiH  do  for  you. 

6.  You  have  the  RIGHT  to  know  how  much  the  mortgage  broker  is  getting  paM  by  you  and  the  lender 
for  your  k>an. 

7.  You  have  the  RIGHT  to  ask  questtons  about  charges  and  k>an  terms  ttiat  you  do  not  understand. 

8.  You  have  the  RIGHT  to  a  credH  decisk>n  that  is  not  baae6  on  your  race,  ootor,  religion,  natk>nal 
origin,  sex,  marital  status,  age,  or  whether  any  Income  is  from  put>Mc  assistarxx. 

9.  You  have  the  RIGHT  to  know  the  reason  if  your  toan  was  turned  down. 

10.  You  have  the  RIGHT  to  ask  for  the  HUD  settlement  costs  booklet  "Buying  Your  Home.' 

Buying  Your  Home  and  other  helpful  information  Is  available  at  HUO's  WEB  site: 
http7/www.hud.gov/fha/res/respa_hm.html 

For  other  questrans  caN  1  -800-21 7-6970. 


TTiii  rnmrarr  ih«n hr  iwiilh;  ■mnngpgp  laiihi  bIiii  ■Mmiii 
the<]iidified«UielMbor|)co<ridedia24ail390ai4<^(9.  At  die 
iDpofifaecoomct.iB»attfaeiMnicofifaep»pBctipeboMDWM(^. 
ifae  iiMiie  aod  •ddrew  of  the  mrwuni  bvako^  comptaj,  lod  liie 
BiBK  or  tnc  nottf^^  Iwniif  i 

t  the  ilipicahk  box  from  MMi«  "/ nyMM^ji^, "/ 

a)''«riiirihr(MtdiaMniheMiieofihew»eeoffaiiii4. 

ct^-mm^f      i) iadby.aintiiebfaik. 

UHkr-PlitfPir/B»i>U^''SUn:  (!)(>« l(wi«noaat(vWdiimf 

lBioga*ccMeofAKM«.«aidtoci«Aiu>u.tfc»uJtiii»cniMeririfar 


r  AUf  pni^aai):  (2)  the  I 
ID  be  nccivad  bf  die  btoln  for  liw  kMo:  (3)  dw  MMl  < 
■o  be  peid  to  the  mor^pfc  broker  far  die  kMo  iDdndk^  >a  po«ot>  tad 


wulIi  totif  be  peid  b^  tzie  bocrovcr  aod/ar  die 
leader;  (4)  die  ffiScitIf  dolar  laaoaac  or  prrcinngt  oi  mong^igje 
looa  {winriiMl  tmnuM  dar  ii'tm  wiiti  dw  paoipecmc  bijinwni(i) 
dbect  fee  (inrhi«tng  poioti,  ifplifMion  Kid  1117  odier  nr^m««r«> 
feerX^  ootK.  put  TJONET);  rod  (5)  die  madmum  anirea  fee*  diM 
nmf  be  ■  uiit  J  fcw  die  leader  in  cniiiwctioB  iridi  peowJi^  die 
[t)  m  mot^Me  ban  (if  aanc,  pot  •^ONET). 
Xiie  pfoepcxuvc  bomyw^s)  itid  die  morttiwc  imi  Ajt  f  ue  to  vsp 
■ad  dtte  die  oaamcL  The  preparer  k  to  fil  in  ibe  anr^ipgp  bro^ 
bcenae  anwiber  where  indkiwi  or  fiO  in  'Vtte  does  not  Bceme 
mor^pige  broken"  if  ipp&afak.  One  copx  <•  «>  be  ptorided  to  die 
p«ui|<euit*  boMowu(«);  aaotber  it  to  be  reeuned  in  the  boaomuft 
OMjr^pfeloan  fie.  Tbir  oootna  it  to  be  in  cIok  aid  ooarpicaom 
type.  'Ae  beadii^  "Appendfai  P  to  Kit  350(r  «id  1 
*  AifMvtfaaald  not  appev  oa  die ) 


Datad:  Septmbn  17, 1997. 

Aiautant  Secntaryfor  Hoasiitg-Fedeml 
Housing  Adminigtiator. 
|FR  One  97-27343  FiM  10-15-97;  8:45  ami 
I  case  4ti«.tr-c 
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REMINDERS  'J  ^ 

ITie  items  in  this  list  were 
editoriaUy  compiled  as  an  aid 
to  Federal  Regislar  users. 
InckJSion  or  exclusion  trom 
this  list  has  tx>  legal 
significance. 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
OEPARTMBKT 

Anhneland  Plant  Healttt 
kNpaetion  Service 
Ptant-reiated  quarantine, 
domestic: 

Mexican  fruit  fly,  commenls 
due  by  10-20-97; 
published  8-2&97 

AGRICULTURE 
DEPARTMENT 
Fsdsral  Crop  Insuranoe 
Corporation 

Crop  insurance  regutattons: 
Carx)ia  and  rapeseed; 
comments  due  by  10-20- 
97;  published  9-18-97 

AGRICULTURE 
DEPARTMBIT 


Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIM 
impleinertfalion  (subsisterwe 
priority): 

Fialt  and  wiUMe  ttfdng: 
commenls  due  by  10-24- 
97;  puMahed  7-25-97 

AGRICULTURE 

DEPARTMENT 

rooa  samy  ana  mapeciion 


Meat  and  poultry  inspection: 
SaniMion  iwquiremenia! 
eslaMahment;  comntenls 
due  by  10-24-97; 
published  8-2S-97 

AGRICULTURE 
DEPARTMBIT 
Biifjl  Housing  Senloa 
Federal  AgricuNure 
Improvement  and  Reform 
Act  o<  1996;  implementation: 
Inventory  property 
management  provisions; 
corrwnents  due  by  10-20- 
97;  published  8-21-97 

COMMERCE  DEPARTMENT 
Mallon^  Oceanic  and 
unoapnanc  ManamifaDon 

Rshery  conservation  and 
management 
Alaska;  fisheries  of 
Excfcjsive  Ecorwmic 
Zone — 

Bering  Sea  and  Aleutian 
Istands  groundfish; 
comments  due  by  10- 
20-97;  published  9-19- 
97 


Pollock;  comments  due  by 
10-22-97;  published  10- 
7-97 
Magnuson  Act  Provisions; 
comments  due  by  10-2i2- 
97;  published  9-22-97 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Canary  and  yellowtail 
rockfish  et  al.; 
comments  due  by  10- 
2047;  published  10-3- 
97 
PacHic  Coast  groundfish; 
comments  due  by  10- 
21-97;  pubished  10-15- 
97 
DEFENSE  DEPARTMENT 
Acquisltkxi  regulations: 
Contractor  insurarice^penskin 
reviews;  comnoents  due 
by  10-20-97;  published  8- 
20-97 
Cost  reimbursement  rules 
for  indirect  costs;  private 
sector  comments  due  t>y 
10-20-97;  published  8-20- 
97 
Single  Process  Initiative; 
supplement;  comments 
due  by  10-20-97; 
published  8-20-97 
Federal  Aoquisitkm  RegUatmn 
(FAR): 

Certificates  of  competency; 
comments  due  by  10-21- 
97;  published  8-22-97 
Nondisplacement  of  qualified 
workers  under  certain 
coritracts;  comments  due 
by  10-21-97;  published  8- 
22-97 

ENVIRONMENTAL 
PROTECTION  AGBICY 

Air  programs: 
Amt)lent  air  quality 
standards,  national — 
Regtonal  haze  standards 
lor  class  I  Federal 
areas  (large  natkxial 
parks  and  wiklemess 
areas);  visibility 
protectmn  program; 
comments  due  by  10- 
20-97;  published  7-31- 
97 
Air  quality  implementation 
plans: 

Preparalkxi,  adoption,  arxj 
submittal — 

Motor  vehide  inspectton/ 
maintenance  program; 
tailpipe  Inspactkxis; 
comments  due  t>y  10- 
20-97;  published  9-19- 
97 
Air  quaRy  implementatkxi 
pisns;  spproval  and 
promulgation;  various 
States: 

INrxiis;  comments  due  by 
1&-20-07:  published  9-9- 
97 


Maine;  comments  due  by 

10-2^-97;  published  9-23- 

97 
New  York;  comments  due 

by  10-23-97;  published  9-> 

23-97 
Ohk>;  comments  due  by  10- 

22-97;  published  9-22-97. 
Texas;  comments  due  by 

10-20-97;  published  9-19- 

97 
Virginia;  comments  due  by 

10-2047;  published  9-19- 

97 
Air  quality  implenr>entatk)n 
plans;  VAVapproval  and 
promulgatkxi;  vartous 
States;  air  quality  planning 
purposes;  desigriation  of 


Mtohigan;  commenls  due  by 
10-20-97;  published  9-18- 
97 

PestickJes;  tolerances  in  food, 
animal  feeds.  arxJ  raw 
agricultural  commodities: 
Avermectin;  comments  due 

by  10-20-97;  published  8- 

19-97 

Chtorfenapyr,  comments  due 
by  10-21-97;  published  8- 
22-97 

Coat  protein  of  cucumber 
mosak:  virus,  etc.; 
comments  due  by  10-21- 
97;  published  8-22-97 

Coat  protein  of  papaya 
ringispot  virus,  etc.; 
comments  due  by  10-21- 
97;  published  8-22-97 

Coat  proteins  of  watermeton 
mosaic  virus-2  and 
zucchini  yeUow  mosak: 
virus,  eto.;  comments  due 
by  10-21-97;  published  8- 
22-97 

Pyridate;  comments  due  by 
10-21-97;  published  8-22- 
97 

Sethoxydkn;  comments  due 
by  10-21-97;  published  8- 
22-97 

ThkxlKarb;  comments  due 
by  10-21-97;  published  8- 
22-97 

Superfund  program: 
Natfonal  oH  and  hazwdous 
>  conlingerKy 


Nattonal  priorities  list 
update;  comments  due 
by  10-20-97;  published 
8-21-97 

FEDERAL 
COMMUNICATIONS 

Radto  statksns;  table  of 
aasignments: 

Hawaii;  comments  due  by 
1O-20-07:  published  94- 
97 


Iowa;  comments  due  by  10- 

20-97;  published  9-4-97 
Mississippi;  comments  due 

by  10-20-97;  published  9- 

4-97 
South  Dakota;  comments 

due  by  10-20-97; 

published  9-4-97 
Virginta;  comments  due  by 

10-20-97;  published  9-4- 

97 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  k)an  bank 
sysism: 

Membership  eligit)aity 
requirements;  definltkNi  o( 
State  amended; 
comments  due  by  10-24- 
97;  published  9-24-97 
GB4ERAL  SERVICES 
ADMMWTRATION 
Federal  Acquisitk>n  RegulatkNi 
(FAR): 

Certifcates  of  competerx^f; 
comments  due  by  10-21- 
97;  published  8-22-97 
^Nondisplacement  of  qualified 
workers  under  certain 
contracts;  comments  due 
by  10-21-97;  published  8- 
22-97 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  regulatory  reform: 
Home  investment 
partrierships  program; 
streamlining  arxl  market 
interest  rate  formula  • 
estat)<ishment  for 
rehatMlitatkxi  toans; 
comments  due  by  10-21- 
97;  published  8-22-97 
INTERIOR  DEPARTMENT 
FIsli  and  WIMIIfe  Servloe 
Alaska  Natk>nal  Interest  Lands 
ConservatkHi  Act;  Title  VIII 
implementatkxi  (sut>ststence 
priority): 

Fish  arxJ  wikHife  taking; 
commerrts  due  by  10-24- 
97;  published  7-25-97 

INTERIOR  DEPARTMBIT 


Service 

Royalty  managenrant: 
OH  vaiuatnn;  Federal  leases 
arxl  Federal  royalty  oil 
sale;  comments  due  by 
10-22-97;  published  9-22- 
97 
INTERIOR  DEPARTMENT 
Surface  Mlnir>g  Redantation 
ar>d  Enforcement  Office 
Permanent  program  and 
abandorted  mine  land 
redamatton  plan 
submisstons: 

Maryland;  comments  due  by 
10-2047;  publiahed  9-1»- 
97 
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JUSTICE  DEPARTMENT 
Prisons  Bureau 

tnstituttonaJ  management: 
Religious  beliefs  and 
practices;  comments  due 
by  10-2147;  published  8- 
2247 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisitk>n  Regulation 

(FAR): 

Certifcates  of  competency; 
comments  due  by  10-21- 
97;  published  8-2247 

Norxli8placen)ent  of  qualified 
workers  under  certain 
contracts:  comments  due 
by  10-21-97;  published  8- 
22-fl7 

NUCLEAR  REGULATORY 
COMMISSION 

Operators  Ik^enses: 
Initial  examining 
examination;  requirements; 
comments  due  by  10-21- 
97;  published  8-747 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administratkxi: 
Fair  Labor  Standards  Act- 
Standardization  and 
compliance;  comments 
due  by  10-24-97; 
published  8-2547  : 
Praclk»  and  procedures:'. 
Claims  settlement  ' 
procedures;  comments 
due  by  10-24-97; 
published  8-2547' 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  package  link  (GPL) 
servk» — 

Hong  Kong;  comments 
due  by  10-2447; 
published  9-2447 

RAILROAD  RETIREMEMT 
BOARD 

Railroad  Retirement  Act: 
Disability  determinatkm 
standards;  comments  due 
by  10-2447;  published  9- 
2447 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft  products  and  parts; 
certifk^tkKi  procedures: 
Dragonfly  model  333 

helKopter;  primary 

category  aircraft 

airworthiness  starxtards; 

comment  request; 

comments  due  by  10-20- 

97;  published  9-1947 
Airworthiness  directives: 
Boeing;  comments  due  by 

1020-97;  published  8-20- 

97 


Domier;  comments  due  by 

10-2047;  published  9-22- 
'97 
McDonnell  Douglas; 

comments  due  by  10-20 

97;  published  8-20-97 
Pratt  &  Whitney;  comments 

due  by  10-2447; 

publiahed  8-2547 
Raytheon;  comments  due  by 

10-2047;  published  9-22- 

97 
Saab;  comments  due  by  10 

2147;  published  9-2347 
Twin  Cormnander  Aircraft 

Corp.;  comments  due  by 

10-24-97;  published  8-19- 

97 

TRANSPORTATKM 
DEPARTMENT 
National  HIglTway  Traffic 
Safety  Administration 

Motor  vehicle  salety 
standards: 

Lamps,  reflective  devwes, 
and  associated 
equipment — 
Motorcycle  headighting 
systems;  asymmetrical 
headlamp  beams; 
comments  due  by  10-   ' 
2447;  published  9-9-97 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Drug  and  ak»hol  testing: 
Substance  atxise 
proiessional  evaluatkm  lor 
drug  use;  comments  due 
by  10-2047;  published  8- 
2047 
Hazardous  materials: 
Hazardous  materials 
transportatk>n — 

Oxklizers  as  cargo  in 
passenger  aircraft; 
prohibiten;  comments 
due  by  10-2047;    ^, 
published  8-2047 

TREASURY  DEPARTMENT 
Customs  Servloe  <. 

Centralized  exaroinatton 
stattons: 

Export  control  laws;  « 
exported  arxJ  imported 
mercharxlise  handling  by 
statkyis;  comments  due 
by  10-2047;  published  8- 
1947 

VETERANS  AFFAIRS 
DEPARTMENT 

Aoquiston  regulations: 
Commercial  items; 
comments  due  by  10-24- 
97;  published  8-25-97 
Vocattonai  rehabilitatk)n  aiKl 
educatk>n: 

Veterans  educatnn — 
Educattonal  assistance; 
reduction  in  required 


reports;  comments  due 
by  10-2047;  published 
9-1847 

COMMENTS  DUE  NEXT 
WEEK        - 

AGRICULTURE 
DEPARTMENT 

Animal  aiKl  Plant  HaeHh 
Inspection  Servloe 
Plant-related  quarantine, 
domestk;: 

Mexcan  fruit  fly;  comments 
due  by  102047; 
published  8-2047 

AGRICULTURE 
DEPARTMBIT 

Federal  Crop  kiauranoe 
Corporation 

Crop  insurance  regulatkxis: 
Canola  and  rapeseed; 
comments  due  by  10-20- 
97;  published  9-1847 

AGRICULTURE 
D9ARTMENT 


Alaska  NatkMial  interest  Lands 
Conservation  Act;  Title  Vlli 
implementation  (sut>sistence 
priority): 

Fish  and  wikjiiie  taking; 
comments  due  by  1024- 
97;  published  7-2547 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  InapecOon 
Service 

Meat  arxl  poultry  inspectton: 
Sanitatk>n  requirements; 

establishment;  comments 

due  by  10-2447; 

published  8-2547 

AGRICULTURE 
DEPARTMENT 

Rural  Houalttg  Service 

Federal  Agriculture 
ImprovefTient  and  Relorm 
Act  of  1996;  implementatk>n: 
Inventory  property 
management  proviskxts; 
comments  due  by  1O20- 
97;  published  8-2147 

COMMERCE  DEPARTMENT 
National  Oceanic  artd 
Atmospheric  Admlnialration 

Fishery  conservatkxi  and 
management: 
Alaska;  fisheries  of 
Exclusive  Ecorwmk: 
ZoTie— 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  10- 
2047;  published  9-19- 
97 

PoNock;  comments  due  by 
102247:  published  10 
747 


Magnuson  Act  Provistone; 
'    comments  due  by  10-22- 

97;  published  9-2247 
West  Coast  States  and 
Western  Pacifk: 
fisheries — 

Canary  arxJ  yeHowtaH 
rxkfish  et  al.; 
comntents  due  by  10 
2047;  published  10-3- 
97 

DEFENSE  DEPARTMENT 

Acquisltkxi  regulations: 
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by  10-2047;  published  8- 
2047 

Cost  reimbursement  rules 
lor  irxlirect  costs;  private 
sector  comments  due  t>y 
1O2047;  published  8-20 
97 

Single  Process  Initiative; 
supplement;  comments 
due  by  10-2047; 
published  8-2047 
Federal  Aoquisitkm  Regulatxxi 

(FAR): 

Certificates  of  competency; 
comments  due  by  10-21- 
97;  published  8-2247 

Nondisplacement  of  qualified 
workers  under  certain 
contracts;  comments  due 
by  1021-97;  published  8- 
2247 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  nattonal 
Regk>nal  haze  standards 
lor  class  I  Federal 
areas  (large  natkxial 
(Mtfks  and  wiklemess 
areas);  visitiility 
protectkxi  program; 
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2047;  published  7-31- 
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Air  qualily  Implementation 
plans: 
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comments  due  by  10 
2047;  published  9-19- 
97 
Air  quality  imptementatkm 
plans;  approval  and  ' 
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lllirKMS;  comments  due  by 

10-20-97;  published  9-9- 

97 
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10-2347;  published  9-23- 

97 
New  York;  comments  due 

by  102347;  published  9- 

2347 
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Ohio;  comments  due  by  10- 

22-97;  published  9-22-97 
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10-20-97;  pubtahed  9-19- 

97 
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10-20-97:  published  9-19- 

97 
Air  quality  implementation 
piana;  VAVapproval  and 
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States;  air  quality  planning 
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97 
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animal  leads,  and  raw 
agricuNural  comnxxJitieK 
Avemiectin;  comments  due 

by  10-20-97;  published  8- 

1»«7 
Chlorlenapyr,  comments  due 

by  10-21-97;  published  8- 

2^87 
Coat  prolsin  of  cucumber 

mosaic  virus,  etc.; 

comments  due  by  10-21- 

97;  published  8-22-97 
Coat  protein  of  papaya 

lingiipot  virus,  etc; 

oommer<s  due  by  10-21- 

97:  published  8-22-97 
Coal  pralsina  of  watermelon 

mosaic  virus-2  and 

zucchini  yellow  mosaic 

virus,  etc.;  comments  due 

by  10-21-97;  published  8- 

22-07 
Pyrtdalr,  comments  due  by 

10^1-87;  published  8-22- 

97 
Oatfwiiydhti;  comments  due 

by  10-21-97;  published  8- 

22-97 
TNodKarb;  comments  due 

by  10-21-97;  published  8- 

2247 
Superlund  program: 
Nabonsl  oH  and  hazardous 

sutwtanoes  contingency 

plan — 

NBMnsi  pnonses  m 
update;  comments  due 
by  10-20-97;  pubished 
8-21-97 
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Hawai;  mumiei^B  due  by 

10-20-97;  published  9-9- 

97 
Iowa:  comments  due  by  10- 

20-97;  published  9-4-97 
Mississippi;  comments  due 

by  10-20-97;  published  9- 

4-07 
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due  by  10^0-97; 

pubished  9-4-97 
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10-20-97;  published  9-4- 
97 
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system: 
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requirements;  definition  of 
State  amended; 
comments  due  by  10-24- 
97:  pubished  9-24-97 

QBIERAL  SERVICE 
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Federal  Aoquisilion  Regulation 

(FAR): 

Certificaies  of  competency; 
comments  due  by  10-21- 
97;  published  8-22-97 

Nondoplacement  of  qusWed 
workers  under  certain 
contracts;  comments  due 
by  10-21-97;  published  8- 
22-07 

HOUamO  AND  URBAN 

DEVELOPMENT 

O^ARTMENT 

Federal  regulatory  reform: 


partnerships  program; 
streamlining  arxj  market 
intsratt  rate  formula 
esBussranem  nr 


comments  due  by  10-21- 
97;  publahed  8-22-97 

BfTERIOR  D9ARTMENT 


NaUonal  Interest  Lands 
Consatvatton  Act;  Title  VIII 
bnplainantalion  (subaistanoa 
priority): 

Rsh  and  wiUMe  taking; 
comments  due  by  10-24- 
97;  published  7-25-97 

MTERIOR  DEPARTMBfT 


Royalty  management: 
Ol  valuation;  FSderal 
and  Federal  royalty  oil 
sale;  comments  due  by 
10-22-97;  published  9-22- 
97 

MTERIOR  DEPARTMENT 
SiatMa  MMng  neclamatloo 
and  Enforcement  Office 

Permanent  program  arxJ 
abandoned  mine  land 
rectamakon  plan 


Mvylind;  comments  due  by 
10-20-97;  published  9-19- 
97 

JUSTICE  DEPARTMENT 

Prlaona  Dureau 

InstitutNMial  management 
ReMgkMJS  boliels  and 
practices;  comments  due 
by  10-21-97;  pubished  8- 
22-97 


NATIONAL  AERONAUTICS 
AND  SPACE 
AOMMMTRATION 

Federal  Acquisition  Raguialion 

(FAR):  

Certificates  of  competency: 
comments  due  by  10-21- 
97;  published  8-22-97 
Nondisplacement  o(  qualified 
workiBrs  under  certain 
contracts;  comments  due 
by  10-21-97;  pubished  8- 
22-97 

NUCLEAR  REGULATORY 

COMMIOinON 

Operakxs  Koensea: 
kiitial  examining 
examinatkm;  requirements; 
comments  due  by  10-21- 
97;  published  8-7-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration : 
Fair  Labor  Standards  Ad— 
Standardizatkx^  and 
compliance;  comments 
due  by  10-24-97; 
pubished  8-2S-97 
Practice  and  procedures: 
^    Oaims  settlement 

procedures;  comments 
due  by  10-24-97; 
published  8-25-97 

POSTAL  SERVICE 

Inlemalxxtal  Mail  Manual: 
Gtobal  package  link  (GPL) 
service — 

Hong  Kong;  comments 
due  by  10-24-97; 
pubished  9-24-97 

RAILROAD  RETIREMENT 

Rairoad  Retirement  Act: 
Disability  determination 
starxlanjs;  comments  due 
by  10-24-97;  pubished  9- 
24-97 

TRANSPORTATION 
DEPARTMENT 


AdmMatrallon 
Aircraft  products  and  parts; 
certification  procedures: 
Dragonfly  model  333 
heicopter  primary 
category  aircraft 
atnworthiness  standards; 


comments  due  by  10-20- 
97;  pubished  0-19-97 

AirwoiUMiess  diiecHves: 
Boeing;  comments  due  by 

10-20-97;  published  8-20- 

97 
Domwr  comments  due  t>y 

10-20-97;  pubished  9-22- 

97 
McOonneN  Douglas; 

comments  dua  t>y  10-20- 
.  97;  pubished  8-20-97 


Pratt  &  Whitney:  commente 
due  by  10-24-97; 
published  8-25-97 

f^aytheon;  comments  due  by 
10-2007;  pubished  9-22- 
97 

Saab:  comments  due  tiy  10- 
21-97;  published  9-23-97 

Twin  Commarxler  Aircraft 
Corp.;  comments  due  by 
10-24-97;  published  8-19- 
97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
arid  associated 
equipment- 
Motorcycle  headlighting 
systems;  asymmethcal 
headlamp  beams; 
comrT>ents  due  by  10- 
24-97:  published  9-9-97 

TRANSPORTATION 
DEPARTMENT 


Drug  and  ateohol  testing: 

Sut>stanca  abuse 
professkxial  evakjatkin  tor 
drug  use;  comments  due 
by  1040-07;  pubished  8- 
2047 

Hazardous  materMa: 

Hazardous  mateiMi 
tianaponatkx>— 

Omizars  as  cargo  in 
pasaangor  aircraft; 
prohit)iHon;  comments 
due  by  10-20-97; 
published  8-20-97 

TREASURY  DEPARTMBIT 
Customs  OsrvIca 
Centraized  examinatnn 


Export  control  laws; 
exported  and  imported 
merchandise  handtoig  by 
stations;  comments  due 
by  10-20-97;  published  8- 
19-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquisnn  ragulatkxw: 

Commercial  items; 
comments  due  by  10-24- 
97;  pubished  S-2S47 

Vocatranai  refiabilitation  and 
educatxxi: 

Veterans  educatnn— 

Educatkxial  assistance; 
reduction  in  required 
reports;  comments  due 
by  10-20-97;  pubished 
9-18-97 
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combination  ephedrine  products;  non-retail 
distribution  fee  requirements  waiver,  53958-53959 

Employment  Standarda  Administration 

RULES 

Longshore  and  Harbor  Workers'  Compensation  Act: 

Civil  money  penalties  adjustment,  53955-53957 
NOTICES 
Minimmn  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

54129-54130 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agertcy 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Texas,  53997-53998 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  54106-54107 
Weekly  receipts,  54106 
Meetings: 
Common  sense  initiative — 
Petroleimi  refining  sector,  54107-54108 
Superfund;  response  and  remedial  actions,  proposed 
settiements,  etc.: 
Kane  and  Lombard  Site,  54108-54109 


IV 


Federal  Register  /  Vol.  62,  No.  201  /  Friday.  October  17.  1997  /  Contents 


Federal  Register  /  Vol.  62,  No.  201  /  Friday.  October  17,  1997  /  Contents 


Executive  Offlce  of  the  Prasidant 

See  Management  and  Budget  Office 
See  Presidential  Dociunents 

Fedenri  Aviation  Administration 

MILES 

Airworthiness  directives: 

Airbus.  53939-53940 

AlliedSignal  Inc.,  53935-53937 

Short  Brothers  pic,  53937-53938 
Class  E  airspace.  53941-53948 
Qass  E  airspace;  correction.  53948 
mOPOSEO  RULES 
Airworthiness  directives: 

Eurocopter  Deutschland  GmbH,  53979 

Fokker,  53976-53977 

Robinson  Helicopter  Co..  53977-53979 
Class  D  airspace.  53979-53980 
Class  E  airspace.  53980-53996 
Nonccs 
Airport  noise  compatibility  program: 

Qiariotte/Douglas  International  Airport.  NC,  54150- 
54151 

Fedem  ConHnunications  Commission 

RULES 

Radio  stations:  table  of  assignments: 

Michigan,  53973 
PROPOSS)  RULES 
Radio  stations;  table  of  assignments: 

California.  54007 

Missouri,  54007-54008 

Wisconsin.  54006-54007 
NOTWCS 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  54109-54110 

Submission  for  OMB  review;  comment  request,  54110- 
54111 
State  telecommunications  relay  services  certification: 
applications  accepted.  54111 

Fedsfal  Deposit  Insurance  Cofporation 


Agency  information  collection  activities: 

Proposed  collection;  comment  request.  54111-54112 
Community  Iteinvestment  Act;  policy  statement  rescinded, 

54112-54113 
Meetings;  Sunshine  Act,  54113 

fderai  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Montaup  Electric  Co.,  et  al.,  54103-54105 
Hydroelectric  applications.  54105-54106 
Applications,  hearing,  detenninati<His,  etc.: 

Caprock  Pipeline  Co.,  54099 

CNG  Transmission  Corp. ,  54099 

Dauphin  Island  Gathering  Partners.  54099-54100 

KN  Interstate  Gas  Transmission  Co.,  54100 

Koch  Gateway  Pipeline  Co.,  54100-54101 

NORAM  Energy  Services.  Inc.,  54101 

Notthem  Natural  Gas  Co.,  54101 

Questar  Pipeline  Co.,  54101-54102 

Southern  Natiiral  Gas  Co..  54102 

Texas  Eastern  Transmission  Corp..  54102 

Texas  Gas  Transmission  Corp.,  54103 

Transwestera  Pipeline  Co..  54103 

Westun  Gas  Interstate  Co..  54103 


Federai  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  54113 
Freight  forwarder  licenses: 
Esprit  International  Shipping  Combined  Transport.  Inc., 
et  al.,  54113 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  54113-54114 
Formations,  acquisitions,  and  mergers,  54114 
Formations,  acquisitions,  and  mergers;  correction,  54114 

Meetings;  Sunshine  Act,  54114 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  54114- 
54116 

Fish  and  Wildflta  Service 

PR0f>OSE0  RULES 

Endangered  and  threatened  species: 
Atlantic  sturgeon,  54018-54020 
Mobile  River  Basin.  AL;  three  aquatic  snails  as 

.  endangered  and  three  aquatic  snails  as  threatened, 
54020-54028 
St.  Andrew  Beach  mouse,  54028-54035 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Vernon  Parish,  LA;  red-cockaded  woodpecker,  etc, 
54121-54123 

Food  and  Drug  Administration 

RULES 

Food  additives: 

Polymers — 
Nylon  6/66  copolymers,  53957-53958 
NOTICES 
Debarment  orders: 

Herman,  Hedviga,  54117  , 

Food  additive  petitions: 

Yoshitomi  Fine  Chemicals,  Ltd..  54117-54118 
Meetings: 

Anti-Infective  Drugs  Advisory  Committee,  54118 

Peripheral  and  Central  Nervous  System  Drugs  Advisoiy    . 
Committee,  54118 

Pharmaceutical  Science  Advisory  Committee.  54118- 
54119 

Veterinary  Medicine  Advisory  Committee,  54119 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc: 

Helena  National  Forest.  MT.  54037-54039 
Environmental  statements;  notice  of  intent:   , 

Targhee  National  Forest.  WY.  54039-54040 
National  Forest  System  lands: 

Noxious  weeds  spread  prevention;  certified  forage  use. 
MT.  54040 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 


Housing  and  UrtMn  Development  Department 

NOTICES 

Grants  and  coo{>erative  agreements;  availability,  etc: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  prop>erty,  54119-54121 

Inter-American  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  54121 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 
Meetings: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group,  54121 

Intemationai  Trade  Administration   "^ 

NOTICES 
Antidimiping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
France  et  al..  54043-54085 
Ferrosilicon  from — 

Brazil.  54085-54087 
Silicon  metal  from — 
Brazil.  54087-54096 

Justice  Department 

See  Drug  Enforcement  Administration 
See  National  Institute  of  Corrections 


See  Employment  Standards  Administration 
See  Occupational  Safety  and  Health  Administration 
NOTICES  **i  fto 

Applications,  hearings,  determinations,  etc.: 
North  American  Agreement  on  Labor  Cooperation. 
54128-54129 

Land  lianagement  Bureau 

NOTICES 

Environmental  statements;  availability,  etc: 
Helena  National  Forest.  MT,  54037-54039 
Montana;  weed  seed-free  forage  on  public  lands; 
requirements,  54123-54124 
Management  frameworic  plans,  etc: 

California.  54124 
Meetings: 
Resource  advisory  councils — 
John  Day-Snake,  54124 
Northwest  Colorado,  54124-54125 
Utah.  54124 
Public  land  orders: 

New  Mexico,  54125 
Realty  actions;  sales,  leases,  etc: 

Arizona.  5412S-54128'  •'^- - 

Recreation  management  restrictions,  etc.: 
Carrizo  Plain  Natural  Area,  CA;  supplementary  rules, 
54126-54127 

Management  and  Budget  Office 

NOTICES 

Certain  rates  regarding  recovery  from  tortiously  liable  third 
persons  (Circular  A-25),  54131-54138 


Line  Item  Veto  Act;  cancellation  of  items: 
Treasury  and  General  Government  Appropriations  Act. 
54338 

Maritime  Administration 

NOTICES 

Applications,  hearir^,  determinations,  etc.: 
Sea-Land  Service,  Inc.,  54151., 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  reqiiest.  54152 
Proposed  collection;  comment  request;  correction.  S4151 

Motor  vehicle  theft  prevention  standards;  exemption 
petitions,  etc: 
Consimiers  for  Auto  Reliability  and  Safety,  54152-54154 

National  institute  Of  Corrections 

NOTICES 
Meetings: 
Advisory  Board,  54128 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
AlaiJca;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  cod.  53973-53974 
PROPOSED  RULES 

Fishery  conservation  and  management* 
Adantic  highly  migratory  species — 
Meetings,  54035-54036 
Marine  mammals: 
Endangered  fish  or  wildlife — 
Atlantic  sturgeon,  54018-54020 


Agency  information  collection  activities: 

Proposed  collection;  comment  request,  54096 
Coastal  zone  management  prt^rams  and  estuarine 
sanctuaries: 
State  prc^rams — 
Intent  to  evaluate  performance,  54096-54097 
Permits: 
Marine  mammals.  54097 


NOTICES 

Concession  contract  negotiations: 
Wrangell  St  Ellas  National  Preserve,  AK — 
Sport  hunting  guide-outfiMer  senricea,  54127-54128 
Native  American  human  remains  and  associated  funerary 
objects: 
Haleakala  National  Park.  HI;  inventory;  coirectimi.  54157 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 

Nuclear  power  plants — 
IEEE  national  consensus  standard,  53932-53935 
PROPOPCD  RULES 
Production  and  utilization  fecilities;  domestic  licensing: 

Nuclear  power  plants — 
TKEF.  national  consensus  standard,  53975-53976 
NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee.  54130-54131 


VI 
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OocupeMonal  Safety  and  Health  Administration 

PnOPOeEO  RULES 

Safety  and  health  standards: 
Tuberculosis,  occupational  exposure  to,  54160-54308 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Pension  Beneftt  Quaranty  Corporation 
Nonccs 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  5413ft- 
54139 

Presidential  Documents 

PnOCtAMATIONS 
Special  observances: 
Rural  Wbmen's  Day,  International  (Proc.  7041).  54335- 
54336 


Siee  Canters  for  Disease  Control  and  Prevmtion 
See  Food  and  Drug  Administration 

Securttiea  and  Exchange  Commission 

RULES 
Securities: 

OfEthore  press  coniiBrences;  meetings  with  company 
representatives  conducted  oSihore  and  press  related 

materials  released  ofbhore,  53948-53955 

Nonccs 

Meetings;  Sunshine  Act,  54147 

Self-regulatory  organizations:  proposed  rule  changes: 

Philadelphia  Stock  Exchange.  Inc..  54147-54149 
Applications,  hearings,  determinations,  etc.: 

Alexander  Hamilton  Life  Insurance  Company  of  America, 
et  al..  54139-54143 

Public  utility  holding  company  filings,  54143-54145 

Security  First  Trust,  et  al.,  54145-5^147 


Nonces 
Meetings: 
Overseas  Security  Advisory  Council,  54149 

Surtace  MMng  RedamaUon  and  Enforcement  Offica 


Pennanent  program  and  abandoned  mine  land  reclamatioD 
plan  submissions: 
Alabama,  53996-53997 


^  Agency  informatiaM  collection  activities: 

Submiswion  for  OMB  review;  comment  raqueat.  54154 
Railroad  operation,  acquisition,  construction,  etc: 

Ashland  Railway,  Inc.,  54154 

Georgia  Northeastern  Railroad  Co.,  Inc..  54154-54155 

Iowa  Northem  Railway  Co.,  54155 
Railroad  services  abandonment 

Lake  State  Railway  Co.,  5415S-54156 


See  Federal  Aviation  Administration 


See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  54149- 
54150 

Treasury  Department 

NOTICES 
Meetings: 
Debt  Management  Advisory  Committee,  54156 

United  Statee  information  Agency 

NOTICES 

Art  ob|ects;  importation  for  exhibition: 
Flowers  Underfoot:  Indian  Carpets  of  the  Mughal  Era — 
Metropolitan  Museum  of  Art  in  New  York,  54156 

Affairs  Department 


Loan  guaranty: 

Credit  standards.  53963-53973 
Medical  benefits: 

Patient  care;  informed  consent,  53960-53963 


Parte  in  TMa  laaua 


Partii 

Department  of  Labor,  Occupational  Health  and  Safety 
Administration,  54160-54308 

Part  III 

Department  of  Agriculture,  Agrioiltural  Marketing  Service, 
54310-54332 

Partly 

The  President.  5433S-54336 


Management  and  Budget  Office,  54338 


Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  md  of  this  issue. 


Electronic  Bulletin  Board 

Free  Ekctronic  Bulletia  Board  service  for  Public  Law 
mmibers.  Federal  Register  finding  aids,  and  a  list  of 
dociiments  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


PuhMc  \jmm  Electronic  NotWcation  Sarvtea 
Free  electronic  mail  notification  of  newly  enacted  Public 
Laws  is  now  available.  To  subscribe,  send  E-mail  to 
PENS«GPO.GOV  with  the  mess^{e:  SUBSCRIBE  PSNS-L 
FmSTNAMB  LASTNAME. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabiiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publisfwd  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintandeni  of  Oocumerrts.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMEffT  OF  AGRICULTURE 

WOflMnOOIiy  WfvGII  UOrpOfaDCNI 

7CFR  Part  1437 

nN06ea-AF23 
NoninsuTMl  Crop  DIsastor 


AQSCV:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Interim  rule. 


r:  This  interim  rule  includes 
provisions  for  providing  assistance 
under  the  f^oninsured  Crop  Disaster 
Assistance  Program  (NAP)  for 
aquacultural  species;  floriculture; 
forage;  ornamental  nursery;  seed  crops; 
reseeding  or  replanting  of  the  same 
crop;  and  value  loss  crops.  Amendments 
include  redefining  some  existing  terms 
and  adding  new  terms  and  changes  of 
applicability,  eligibility,  assistance, 
yield  determinations,  acreage  and 
production  reports,  loss  requirements, 
and  payments  for  reduced  yields  and 
prevented  planting. 

ffFGCTIVE  date:  October  17, 1997. 


POR  nmTHBI  WOnHATIOM  CONTACT: 
Sean  O'NeiU,  Chief.  Noninsured 
Assistance  Branch  (NAB),  Production, 
Emergencies,  and  Compliance  Division 
(PECD).  Farm  Service  Agency  (FSA). 
United  States  Department  of 
Agriculture,  STOP  0526, 1400 
Independence  Avenue,  SW. 
Washington,  D.C  20250-0526;        ^ 
telephone  (202)  720-9003. 

SUPPI^iBITARY  MFORMATKM: 

Executive  Ordo- 12866 

lliis  proposed  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  detennined  to  be- 
not  significant  and  therefore  has  not 
been  reviewed  by  OMB. 


Regulatory  Flexilulity  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  becaiise  neither 
FSA  nor  the  CCC  is  required  by  5  U.S.C. 
553  or  any  other  provision  of  law  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

EnTironmental  Evafaiaiiaa 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  it 
needed. 

Executive  Order  12Ma 

The  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12968.  The  provisions  of  this  proposed 
rule  preempt  State  laws  to  the  extent 
such  laws  are  inconsistent  with  the 
provisions  of  this  role.  Before  any 
judicial  action  may  be  brought 
concerning  the  provisions  of  this  rule, 
the  administrative  remedies  must  be 
exhausted. 

Executive  Ordv  12372 

lliis  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  SUbate  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

Unfunded  Maadates 

This  rule  contains  no  Federal 
TPflprfiif**  under  the  regulatory 
provisions  of  Title  11  of  the  (UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sectcw.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA  regulations. 

Piqierwork  Seduction  Ad 

Tide:  Noninsured  Crop  Disastw 
Assistance  Program. 

OMB  Control  Number:  0560-0175. 

Expiration  Date:  May  31, 1998. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  information  collected 
imder  OMB  control  number  0560-0175, 
as  identified  above,  allows  CCC  to 
effectively  administer  noninsured  crop 
disaster  assistance  authorized  by  the 


Federal  Agriculture  Improvement  and 
Reform  Act  of  1996.  The  information 
collected  allows  CCC  to  provide 
assistance  under  the  noninsured  crop 
disaster  assistance  program  for  losses  of 
commercial  crops  ot  other  agricultural 
commodities  that  are  produced  for  food 
or  fiber.  The  information  collected  is 
necessary  to  provide  those  charged  with 
determining  eligibility  for  CCC  a  basis  to 
determine  whedier  the  producer  meets 
applicable  conditions  for  assistance  and 
to  determine  compliance  with  existing 
rules. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  avnage  .2  hours  per 
response. 

Respondents:  Commercial  agricultural 
producers  of  food  or  fiber. 

Estimated  Numlxr  of  Respondents: 
1.575.000. 

Estimated  Number  of  Responses  per 
Respondent:  5. 

EstinuMted  Total  Annual  Burden  on 
Respondents:  1.711.250  hours. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  continued  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
i^brmation  will  have  practical  utility; 

(b)  the  accuracy  of  the  CCC's  estimate  of 
burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
enhancing  the  quality,  utility,  and 
clarity  of  the  information  collected;  or 
(d)  minimiring  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
marhaniral,  or  Other  technological 
collection  techniques  or  other  forms  of 
infonnation  technology.  Comments 
should  be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C  20503,  and  to  Sean  O'Neill,  Chief. 
Noninsured  Assistance  BraiuJi  (NAB). 
Production.  Emergencies,  and 
Compliance  Division  (PECD),  Farm 
S«vice  Agency  (FSA),  United  States 
Department  of  Agriculture,  STOP  0526, 
1400  Independence  Avenue.  SW, 
Washington,  D.C.  20250-0526.  All 
comments  will  become  a  matter  of 
public  record. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
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dajrs  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

ExecntiTe  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government 

Federal  Aasiatance  Programs 

This  program  is  listed  in  the  Catalog 
of  Fedval  Domestic  Assistance  imder 
No.  10.450. 

Backgroond 

The  regulation  reflects  changes  in 
existing  definitions,  additional 
definitions,  eligibility,  assistance,  yield 
determinations,  acreage  and  production 
reporting  requirements,  loss 
requirements,  and  payments  for  reduced 
yields  and  prevented  planting.  Major 
changes  include: 

(1)  Section  1437.4  is  amended  to 
specify  that  except  for  ornamental 
nursery  and  species  or  types  and 
varieties  of  forage  determined  by  CCC  to 
be  predominantly  grazed,  different 
species  or  types  and  varieties  may  be 
treated  as  separate  crops. 

(2)  Section  1437.5  is  amended  to 
include  a  method  for  CCC  to  establish 
the  value  of  an  animal  luiit  day. 

(3)  Section  1437.7  is  amended  to 
specify  that  CCC  will  estabUsh  expected 
area  yields,  or  an  equivalent  measure  in 
the  event  yield  data  are  not  available. 

(4)  Section  1437.8  is  amended  to 
include  that,  for  forage,  acreage  reports 
must  include  the  species  or  type  and 
variety  of  forage  reported,  and  the 
intended  harvest  method,  i.e.  grazing  or 
mechanically  harvested. 

(5)  Section  1437.9  is  amended  to 
require  reseeding  or  replanting  where  it 
is  practicable. 

(6)  Section  1437.11  is  amended  to 
include  payments  fw  losses  of  forage 
determined  by  CCC  to  be  predominantly 
grazed. 

Lilt  of  Sa^acts  in  7  CFR  Part  1437 

Agrioiltural  commodities.  Disaster 
assistance.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
Preamble.  7  CFR  Chapter  XIV  is 
amended  as  set  forth  below. 


PART  1437— NONINSURED  CROP 
DISASTER  ASSISTANCE  PROGRAM 
REGULATIONS  FOR  THE  1997  AND 
SUCCEEDING  CROP  YEARS 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  15  U.S.C  714b  and  714c  and  7 
U.S.Q  7333. 

la.  Revise  the  heading  for  part  1437 
to  read  as  set  forth  above. 

2.  Revise  §  1437.1  to  read  as  follows: 
f  1437.1    Appicabillty. 

(a)  For  the  1997  and  subsequent  crop 
years.  NAP  is  intended  to  provide 
eligible  producers  of  eligible  crops  with 
protection  comparable  to  the 
catastrophic  risk  protection  plan  of  crop 
insurance.  NAP  is  also  designed  to  help 
reduce  producticm  risks  faced  by 
producers  of  crops  for  which  Federal 
crop  insiuance  under  the  Federal  Crop 
Insurance  Act,  as  amended  is  not 
available.  NAP  will  reduce  financial 
losses  that  occur  when  natural  disastos 
cause  a  catastrophic  loss  of  production 
or  prevented  planting  of  an  eligible 
crop.  Payment  eligibility  is  based  on  an 
expected  yield  for  the  area  and  the 
producer's  approved  yield  based  on 
actual  production  history,  or  a 
transitional  yield  if  sufficient 
production  records  are  not  available.  In 
the  case  of  forage  determined  by  CCC  to 
be  predominantly  grazed  in  acoudance 
with  §  1437.7(j),  payment  ehgibility  is 
based  on  an  expected  stocking  level  for 
the  area  and  unit  and  the  actual  nimiber 
of  animals  grazed  and  days  grazing 
occurred.  Production  for  both  the 
appUcable  area  expected  yield  and  the 
individual  producer  approved  yield  for 
the  unit  or  for  torage  determined  by  CCC 
to  be  predominantly  grazed,  area  and 
unit  expected  stocking  level  must  each 
fall  below  specified  percentages  in  order 
to  be  eligible  for  payments  under  this 
part. 

(b)  The  provisions  contained  in  this 
part  are  applicable  to  each  eUgible 
producer  and  each  eligible  crop  for 
which  catastrophic  coverage  is  not 
otherwise  dvailable. 

3.  Amend  §  1437.3  to  add  new 
definitions  for  Animal  imit.  Animal  unit 
day.  Carrying  Capacity.  Floricultvue, 
Grazing  days.  Ornamental  Niusery. 
Stocking  rate.  Type  and  weight  range, 
and  Value  loss  crop,  in  alphabetical 
order,  and  revise  existing  definitions  for 
Aquacultural  species.  Average  market 
price.  Eligible  crop.  Forage,  Harvested, 
and  Unit  to  read  as  follows: 

11437^    Deflnittona. 


Animal  unit  (AU)  means  an  animal 
with  daily  energy  requirement  equating 
to  15.7  pounds  of  com. 

Animal  unit  day  (A  UD)  means  an 
expression  of  an  expected  or  actual 
stocking  rate. 

Aquacultural  species  means  any 
species  of  aquatic  organism  grown  as 
food  for  human  consimiption.  or  fish 
raised  as  feed  for  fish  that  are  consiuned 
by  humans,  or  ornamental  fish 
propagated  and  reared  in  an  aquatic 
medium  by  a  commercial  operator  on 
private  property  in  water  in  a  controlled 
environment.  Qigible  aquacultural 
species  must  be  seeded  in  the 
aquacultiual  faciUty  and  not  be  growing 
naturally  in  the  facility  and  must  be 
planted  or  seeded  in  containers,  wire 
baskets,  net  pens,  or  similar  devices 
designed  for  the  protection  and 
containment  of  the  seeded  aquactUtural 
s{>ecies. 

•  •        •        *        • 

Average  oioricet  price  means  the  price, 
or  dollar  equivalent  on  an  appropriate 
basis  for  an  eligible  crop  established  by 
CCC  for  determining  payment  amoimts 
under  NAP;  for  exiunple.  pound,  bushel, 
ton,  and  ADD  (for  forage  determined  by 
CCC  to  be  predominantly  grazed).  Such 
price  will  be  on  a  harvested  basis 
without  the  inclusion  of  transportation, 
storage,  processing,  packing,  marketing 
or  other  post-harvest  expenses  and  will 
be  based,  in  part,  on  historical  data. 

Carrying  Capacity  means  the  stocking 
rate,  as  determined  by  OCC.  expressed 
as  acres  per  animal  imit  (AC/AU)  or 
reciprocal,  which  is  consistent  with 
maintaining  or  improving  vegetation  or 
related  resources. 

•  *        •        •        • 

Eligible  crop  means  an  agricultural 
commodity  for  which  catastrophic 
coverage  is  not  available  and  which  is 
commercially  produced  for  food  or  fiber 
as  specified  in  this  part.  Eligible  crop 
will  also  include  floricultiue, 
ornamental  nursery,  and  Christinas  tree 
crops,  tiufgrass  sod,  seed  crops, 
aquaculture  {including  ornamental  fish), 
and  industrial  crops.  In  the  case  of  a 
crop  that  historically  has  mtiltiple 
plantings  in  the  same  crop  year  that  are 
planted  or  are  prevented  from  being 
planted,  each  planting  may  be 
considered  a  different  crop  for 
determining  payments  under  this  part  as 
determined  by  CCC.  In  the  case  of  a 
crop,  except  for  forage  determined  by 
CCC  to  be  predominantly  grazed,  that 
has  different  varieties  or  types,  each 
variety  or  type  may  be  considered  a 
separate  crop  for  determining  payments 
under  this  part,  if  CCC  determines  there 
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is  a  significant  difference  in  price  or 
yield  between  the  varieties  or  types. 

Floriculture  means  cut  flowers  ot 
similar  products  of  annual  and 
perennial  flowering  plants  grown  under 
glass,  fiberglass  and  other  rigid  plastics, 
film  plastic,  shade  cloth,  natural  shade, 
other  shade,  and  outdoor  in  a  container 
or  controlled  environment  for 
commercial  sale. 

Forage  means  land  covered  with  grass 
or  other  similar  hert>aceou8  vegetation 
not  of  a  woody  plant  species,  produced 
imder  such  range  management  practices 
as  are  necessary  to  sustain  sufficient 
quality  and  quantity  of  grass  or  similar 
vegetation  each  year  to  be  suitable  for 
grazing  or  mechanical  harvest  to  feed 
Uvestock  in  a  commercial  operation. 
NAP  benefits  for  forage  produced  on 
Federal  or  State  owned  lands  are 
available  only  for  seeded  forage. 

Graxing  days  means  the  number  of 
days  used  in  the  calciilation  of  the 
carrying  capacity  for  each  forage  species 
or  type  or  variety  determined  by  OCC  to 
be  predominanUy  grazed. 

Harvested  means  a  single  harvest  crop 
is  considered  harvested  when  the 
producer  has,  by  hand  or  mechanically, 
or  by  grazing  of  livestock,  removed  the 
crop  from  the  field.  Crops  with  multiple 
harvests  in  1  year  or  harvested  over 
midtiple  years  are  considered  harvested 
when  the  producer  has,  by  hand  or 
mechanically  removed  at  least  one 
mature  crop  from  the  field.  The 
mechanically  harvested  crop  is 
considered  harvested  once  it  is  removed 
from  the  field  and  placed  in  a  truck  or 
other  conveyance,  except  hay  is 
considered  harvested  when  in  the  bale, 
whether  removed  from  the  field  or  not. 
Grazing  is  not  considered  harvesting  ft>r 
the  purpose  of  determining  an 
unharvested  or  prevented  planting 
payment  factor. 
•        •        •        •        • 

Ornamental  Nursery  means 
decorative  plants  grown  in  a  container 
or  controlled  environment  for 
commercial  sale. 


Stocking  rate  means  the  number  of 
animal  units  grazing  or  utilizing  specific 
crop  acreage  for  a  specific  number  of 
days,  expressed  as  animal  unit  days. 

Type  and  weight  range  means  the 
identification  of  animals  according  to 
the  daily  energy  requirement,  as 
determined  by  CCC,  necessary  to 
provide  the  daily  maintenance  ration,  as 
determined  by  CCC,  of  the  specific 
animal. 


Unit  means,  for  NAP,  all  acreage  oi 
the  eligible  crop  or  for  ornamental 
nursery,  all  eligible  plant  species  and 
sizes  except  plant  species  or  sizes  for 
which  catastrophic  covraage  is 
available,  in  the  coimty  for  the  crop 
year: 

(1)  In  which  the  person  has  100 
percent  crop  share;  or 

(2)  Which  is  owned  by  one  person 
and  operated  by  another  person  on  a 
share  basis. 

Value  loss  crop  means  ornamental 
nursery,  Christinas  trees,  aquaculture.  or 
other  crops  as  determined  by  CCC  that, 
due  to  their  unique  nature  do  not  lend 
themselves  to  yield  calculations  or 
expected  yield  loss  situations.  Eligibility 
for  a  crop  categorized  as  value  loss  shall 
be  determined  based  on  a  loss  of  value 
at  time  of  disaster,  as  detmninad  by 
CCC. 

4.  Ammd  §  1437.4  to  revise  the 
second  sentence  of  paragraph  (a)  and 
paragraph  (b)(10)  to  read  as  follows: 

f  1497.4    ENgibiUty. 

(a)  *  *  *  Except  Cor  ornamental 
nursery  and  species  or  type  or  variety  of 
a  species  of  forage  determined  by  CCC 
to  be  predominanUy  grazed,  different 
types  or  varieties  of  a  crop  or 
conunodity.  may  be  treated  as  a  separate 
eligible  crop,  if  CCC  determines  there  is 
a  significant  difference  in  price  or  yield. 

(b)«  •   • 

(10)  Seed  crops,  where  the 
propagation  stock  is  commercially 
produced  for  sale  as  seed  stock  for  other 
eligible  NAP  crop  production:  and 

5.  In  §  1437.5  add  paragraph  (f)  to 
read  as  follows: 

11437.5    Aaatatanee. 


(f)  Animal  Unit  Day  value  will  be 
established  by  CCC  en  the  basis  of  a  5 
year  national  average  corn  price  per 
pound,  as  determined  by  CCC.  and  the 
daily  energy  requirement  of  one  beef 
cow.  as  determined  by  OCC. 

6.  Amend  §  1437.7  to  revise  the  first 
sentence  of  paragraph  (a)  and  add     . 
paragraphs  (k.)  and  (1)  to  read  as  follows: 

f  1437.7    YIeM  delermlnattons. 

(a)  CCC  will  establish  expected  area 
yields  or  an  equivalent  measure  in  the 
event  yield  data  are  not  available,  for 
eligible  crops  for  each  county  or  area  for 
which  the  NAP  is  available,  using 
available  information,  which  may 
include,  but  is  not  limited  to.  National 
Agricultural  Statistics  Service  data, 
Cooperative  State  Research.  Education, 
and  Extension  Service  records.  Federal 
Crop  Insurance  Corporation  data, 
credible  nongovernment  studies,  yields 


in  similar  areas,  and  reported  approved 
yield  data.  •  •  * 

(k)  Prior  to  the  beginning  of  the  crop 
year,  CCC  in  its  own  discretion  will 
with  respect  to  forage: 

(1)  Identify  each  species  or  type  and 
variety  of  forage  fbimd  in  the  county; 

(2)  Categorize  each  species  or  type 
and  variety  of  forage  identified  as  either 

(i)  Predominantly  mechanical 
harvested,  or 
(ii)  Predominantly  grazed; 

(3)  Establish  a  carrying  capadfy  for 
each  forage  species  or  type  and  variefy 
identified  and  determined  by  COC  to  be 
predominantiy  grazed; 

(4)  Determine  total  acreage  of  forage 
determined  by  OCC  to  be  predominantfy 
grazed;  and 

(5)  Calculate  expected  Animal  Unit 
Day  by  dividing  the  total  acres  of  forage 
in  the  coimfy  categorized  by  CCC  as 
predominanUy  grazed  by  the  approved 
carrying  capacity  and  multiplying  the 
rastdt  l^  the  number  of  days  of  grazing 
used  to  determine  the  carrying  capadfy. 

(1)  In  the  event  COC  receives  a  notice 
of  loss  of  forage  determined  by  COC  to 
be  predominanUy  grazed,  CCC  will: 

(1)  Calculate  utilized  Animal  Unit 
Day  by  dividing  the  total  acres  of  forage 
reported  to  FSA  determined  by  OCC  to 
be  predominanUy  grazed  by  the 
reported  number  of  unimal  units  grazed 
and  multiplying  the  result  by  the 
number  of  days  grazing  occurred; 

(2)  Subtract  the  value  of  supplemental 
faed  fed  to  the  grazing  livestock  during 
Uie  grazing  period  from  the  value  of  the 
utilized  AnLmal  Unit  Day,  as 
determined  by  OCC; 

(3)  Determine  area  utilization  by 
dividing  total  area  utilized  Animal  Unit 
Day  by  the  expected  Animal  Unit  Da3r. 
and 

(4)  Determine  unit  utilization  by 
dividing  the  unit  utilized  Animal  Unit 
Day  by  the  expected  unit  Animal  Unit 
Day. 

7.  Amend  §  1437.8  to  revise  paragraph 
(bK4)  and  add  paragraphs  (e)  and  (f)  to 
read  as  follows: 


f1437.S 


(b)*  •  • 

(4)  The  crop,  practice,  intended  use, 
and  for  forage,  the  predominant  species 
or  type  and  variefy  and  the  intended 
harvest  method.  i.e.  grazing  or 
mechanical  harvest. 
*        *        •        •        * 

(e)  In  lieu  of  a  production  report, 
producers  of  forage  that  is 
predominanUy  grazed^hall,  in  the  crop 
year  in  which  the  producer  files  a  notice 
of  loss,  report  grazing  animals  by  type 
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and  weight  range  and  the  number  of 
days  grazing  occurred,  and  the  amoimt 
and  type  of  feed  fed  such  grazing 
animals  during  any  grazing  period 
wthin  the  crop  year. 

(f)  Animal  Unit  Day  adjustments,  as 
determined  by  (XC,  may  be  calculated 
when  a  producer  of  forage 
predominandy  grazed,  provides 
adequate  evidence,  as  determined  by 
CCC,  that  unit  forage  management  and 
maintenance  practices  provide  different 
carrying  capacity  than  practices 
generally  provided  forage  acreage  used 
to  calculate  the  approved  county 
expected  carrying  capacity. 

8.  Amend  $  1437.9  to  revise  paragraph 
(b)(2)  to  read  as  follows: 

{1437.9    Lorn  Requlraniants. 

•  •        •        •        * 

(b)*  •  • 

(2)  The  failure  of  the  producer  to 
reseed  or  replant  to  the  same  crop  in  the 
county  where  it  is  practicable  to  reseed 
or  replant; 

•  •        •        •        • 

9.  Amend  §  1437.11  to  revise  the 
introductory  text  and  add  paragraph  (c) 
to  read  as  follows: 

f1437.11    Paynwnti  for  raduoed  yfeM*  and 


In  the  event  that  the  area  loss 
requirement  has  been  satisfied  for  the 
crop  and: 

•        •        •        •        • 

(c)  The  producer  has  sustained  a  loss 
of  forage  determined  by  CCC  to  be 
predominantly  grazed  in  accordance 
with  §  1437.7(1),  in  excess  of  50  percent 
of  the  producer's  expected  Animal  Unit 
Day  established  for  ihe  imit,  the  NAP 
payment  will  be  determined  by: 

(1)  Dividing  the  unit  acreage  for  each 
species  or  type  or  variety  identified  on 
the  imit  by  the  approved  carrying 
capacity  and  multiplying  the  result  by 
the  corresponding  grazing  days  used  as 
the  basis  for  determination  of  the 
carryint?  capacity,  totaling  the  resiih  for 
each  species  or  types  and  varieties. 

(2)  Multiplying  the  result  of  paragraph 
(cKl)  of  this  section  by  50  percent. 

(3)  Multiplying  the  number  of  *nirnAl« 
grazed  by  the  daily  allowance  of  com 
according  to  type  and  weight  range  and 
divide  the  result  by  pounds  of  com  CCC 
determines  is  necessary  to  provide  the 
daily  energy  requirement  for  one  animal 
unit 

(4)  Multiplying  the  result  of  paragraph 
(cK3)  of  this  section  by  the  niunber  of 
days  grazing  occurred  to  determine 
gross  actual  AUD. 

(5)  Adding  AUD  for  ineligible  causes 
of  loss  and  incidental  mechanically 
harvested  Category  1  forage  to  the  result 
of  paragraph  (cK4)  of  this  section. 


(6)  Subtracting  AUD  or  equivalent 
value  of  supplemental  feed  fed  to  the 
grazing  livestock  during  the  crop  year 
from  the  result  of  paragraph  (c)(5)  of  this 
section. 

(7)  Subtracting  the  result  of  paragraph 
(c)(6)  of  tiiis  section  from  the  result  of 
paragraph  (c)(2)  of  this  section.  If  a  zero 
or  negative  number  results,  payment 
cannot  be  calculated. 

(8)  Multiplying  the  positive  result  of 
paragraph  (c)(7)  of  this  section  by: 

(i)  For  the  1997  through  1998  crop 
years,  60  percent  of  the  average  market 
price,  as  determined  by  CCC,  or  any 
comparable  coverage,  as  determined  by 
CCC;  or 

(ii)  For  the  1999  and  subsequent 
3rears,  55  percent  of  the  average  market 
price,  as  determined  by  CCC.  or  any 
comparable  coverage,  as  determined  by 
CCC. 

Signed  at  Washington.  DC,  on  October  8. 
1997. 

KaitkKdly, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[PR  Doc.  97-27432  Filed  10-1&-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 

RINS1S0-AF73 

Codes  and  Standards;  IEEE  National 
Consensus  Standard 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnOM:  Direct  final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
to  incorporate  by  reference  IFRF  Std. 
603—1991,  a  national  consensus 
standard  for  power,  instrumentation, 
and  control  portions  of  safety  systems  in 
nuclear  power  plants.  This  action  is 
necessary  to  endorse  the  latest  version 
of  this  national  consensus  standard  in 
NRC's  regulations,  and  replace  an  IKKK 
standard  currently  endorsed  in  the 
NRC's  regulations  which  has  been 
withdrawn  by  the  IEEE. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  on  January  1,  1998,  unless 
significant  adverse  comments  are 
received  by  December  1 ,  1997.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
KegJetHT.  The  incorporation  by  reference 
of  IEEE  Std.  603-1991  is  approved  by 
the  ENrector  of  the  Federal  Register  as  of 
January  1. 1998. 


ADDRESSES:  Mail  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  Attention:  Rulemakings  and 
Adjudications  Staff.  Hand  deliver 
comments  to  11555  Rockville  Pike, 
Rockville.  Maryland,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Satish  K.  Aggarwal,  Senior  Program 
Manager,  Office  of  Nuclear  Regiilatoiy 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  (301)  415-6005,  Fax  (301) 
415-5074  (e-mail:  SKA©NRC.GOV). 
SUPPLEMENTARY  INFORMATKM:  NRC 
considers  this  rulemaking,  which 
endorses  IEEE  Std.  603-1991,  to  be 
noncontroversial  because,  as  noted  in 
the  background  discussion,  there  was  no 
adverse  public  comment  on  the 
regulatory  guide  endorsing  this 
standard.  Accordingly,  the  Commission 
finds  that  public  notice  and  opporttmity 
for  comment  are  unnecessary  pursuant 
to  5  U.S.C.  553(b)(B).  Thus,  the 
Commission  is  publishing  this  rule  in 
final  form  without  seeking  public 
coinments  on  the  amendment  in  a 
proposed  rule.  This  action  will  become 
effiactive  on  January  1. 1998.  However, 
if  the  NRC  receives  significant  adverse 
comments  by  E)ecember  1. 1997,  then 
the  NRC  %vill  publish  a  document  that 
withdraws  this  action,  and  will  address 
the  comments  received  in  response  to 
an  identical  proposed  rule  which  is 
being  concurrently  published  in  the 
proposed  mles  section  of  this  Federal 
Reciter.  Any  significant  adverse 
comments  will  be  addressed  in  a 
subsequent  final  mle.  The  NRC  will  not 
initiate  a  second  comment  period  on 
this  action  in  the  event  the  direct  final 
rule  is  withdrawn. 

Backgiuuad 

In  10  CFR  part  50,  "Domestic 
Licensing  of  Production  and  Utilization 
Facilities,"  §  50.55a  requires  that  the 
protection  systems  in  nuclear  power 
plants  meet  the  requirements  set  forth  in 
IEEE  Std.  279.  "Criteria  for  Protection 
Systems  for  Nuclear  Power  Generating 
Stations,"  in  effiect  on  the  formal  docket 
date  of  the  application.  However,  IEEE 
Std.  279  is  obsolete,  has  been 
withdrawn  by  IEEE  and  has  now  been 
superseded  by  IEEE  Std.  603-1991, 
"Qiteria  for  Safety  Systems  for  Nuclear 
Power  Generating  Stations." 

In  November  1995.  the  NRC  staff 
issued  for  public  comment  a  draft 
regulatory  guide,  DG-1042,  which  was 
proposed  Revision  1  to  Regulatory 
Guide  1.153.  "Criteria  for  Safety 
SyttBOB."  This  draft  regulatory  guide 
pn>posed  to  endorse  IEEE  Std.  60^-1991 
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(including  the  correction  sheet  dated 
January  30, 1995).  Because  there  were 
no  adverse  public  comments  to  Revision 
1  to  Regulatory  Guide  1.153,  the 
Commission  believes  that  there  is 
general  public  consensus  that  IEEE  Std. 
603-1991  provides  acceptable  criteria 
for  safety  systems  in  nuclear  power 
plants. 

DisciMsion 

The  direct  final  rule  incorporates  a 
national  consensus  standard,  IEEE  Std. 
603-1991,  for  establishing  minimal 
functional  and  design  requirements  for 
power,  instrumentation,  and  control 
portions  of  safety  systems  for  nuclear 
power  plants  into  NRC  regulations.  This 
action  is  consistent  with  the  provisions 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995,  Pub.  L.  104- 
113.  which  encourages  Federal 
regulatory  agencies  to  consider  adopting 
industry  consensus  standards  as  an 
alternative  to  de  novo  agency  ' 
development  of  standards  affecting  an 
industry.  This  action  is  also  consistent 
with  the  NRC  policy  of  evaluating  the 
latest  versions  of  national  consensus 
standards  in  terms  of  their  suitability  for 
endorsement  by  regulations  or     . 
regulatory  guides. 

Currentiy.  10  CFR  50.55  a(h)  specifies 
that  "protection  systems"  for  plants 
with  construction  permits  issued  after 
January  1. 1971,  must  meet  the 
requirements  in  IEEE  Std.  279  in  effect 
on  the  formal  docket  date  of  the 
application  for  a  construction  permit. 
IEEE  Std.  279  states  that  a  "protection 
system"  encomp>asses  all  electric  and 
mechanical  devices  and  circuitry  (from 
sensors  to  actuation  device  input 
terminals)  involved  in  generating  those 
signals  associated  with  the  protective 
fimction.  These  signals  include  those 
that  actuate  reactor  trip  and  that,  in  the 
event  of  a  serious  reactor  accident, 
actuate  engineered  safeguards  such  as 
oontainmmt  isolation,  core  spray,  safety 
injection,  pressure  reduction,  and  air 
cleaning.  "Protective  Function"  is  • 
defined  by  tfft:  Std.  279,  as  "the 
sensing  of  one  or  more  variables 
associated  with  a  particular  generating 
station  condition,  signal  processing,  and 
the  initiation  and  completion  of  the 
protective  action  at  values  of  the 
variables  established  in  the  design 
bases." 

TFFF  Std.  603-1991  uses  the  term 
"safety  systems"  rather  than  "protection 
systems."  A  "safety  system"  is  defined 
by  EEE  Std.  603-1991  as  "a  system  that 
is  relied  upon  to  remain  functional 
diuing  and  following  design  basis 
events  to  ensure:  (i)  The  integrity  of  the 
reactor  coolant  pressure  boundary,  (ii] 
the  capability  to  shut  down  the  reactor 


and  maintain  it  in  a  safe  shut  down 
condition,  or  (iii)  the  capability  to 
prevent  or  mitigate  the  consequences  of 
accidents  that  could  result  in  potential 
off-site  exposures  comparable  to  the  10 
CFR  part  100  guidelines."  A  "safety 
function"  is  defined  by  IEEE  Std.  603- 
1991  as  "one  of  the  processes  or 
conditions  (for  example,  emergency 
negative  reactivity  insertion,  post- 
accident  heat  removal,  emergency  core 
cooling,  post-accident  radioactivity 
removal,  and  containment  isolation) 
essential  to  maintain  plant  parameters 
within  acceptable  limits  established  for 
a  design  basis  event." 

The  Commission  considers  that  the 
systems  covered  by  IEEE  Std.  603-1991 
and  TFlyF  Std.  279-1971  are  the  same. 
Therefore,  for  purposes  of  paragraph  (h) 
of  10  CFR  50.55a,  "protection  systems," 
and  "safety  systems"  are  synonymous. 
The  Commission  notes  that  these  two 
terms  are  also  synonymous  with  the 
term  "safety-related  systems,"  used 
elsewhere  in  the  Commission's 
regulations.  Therefore,  licensees  are 
expected  to  apply  IEEE  Std.  279-1971 
and  IEEE  Std.  603-1991,  as  appropriate, 
to  "safety-related  systems."        ^^ 

This  mle  mandates  the  use  of  IEEE' 
Std.  603-1991  (including  the  correction 
sheet  dated  January  30, 1995)  for  future 
nuclear  power  plants,  including  final 
design  approvals,  design  certifications 
and  comoined  licenses  under  10  CFR 
part  52.  Current  licensees  may  continue 
to  meet  the  requirements  set  forth  in  the 
edition  or  revision  of  IEEE  Std.  279  in 
effiect  on  the  fcHmal  date  of  their 
application  for  a  construction  permit  or 
may,  at  their  option,  use  lE^  Std.  603- 
1991,  provided  they  comply  with  all 
applicable  requirements  for  making 
changes  to  their  licensing  basis. 
However,  changes  to  protection  systems 
in  operating  nuclear  power  plants 
initiated  on  or  after  January  1. 1998 
must  meet  the  requirements  in  IEEE  Std. 
603-1991.  For  purposes  of  this  rule, 
"changes"  to  protection  systems  include 
(i)  modifications,  augmentalion  or 
replacement  of  protection  systems    -  -  - 
permitted  by  license  amendments,  (ii) 
changes  made  by  the  licensees  piusuant 
to  procedures  in  10  CFR  50.59,  and  (iii) 
plant-specific  departures  from  a  design 
certification  mle  tmder  10  CFR  part  52. 
In-ldnd  (like-for-like)  replacement  of 
protection  system  components  are  not 
considered  changes  to  the  protection 
systems.  

Section  3  of  IEEE  Std.  603-1991 
references  several  industry  codes  and 
standards.  If  the  referenced  standard  has 
been  endorsed  in  a  regulatory  guide,  the 
standard  constitutes  a  method 
acceptable  to  the  Commission  of 
meeting  a  regulatory  requirement  as 


described  in  the  regulatory  guide,  ff  a 
referenced  standard  has  not  been 
endorsed  in  a  regulatory  gviide,  the 
licensees  and  applicants  may  considw 
and  use  the  information  in  the 
referenced  standard  consistent  with 
current  regulatory  practices. 

Electronic  Access 

You  may  also  provide  comments  via 
the  NRC's  interactive  mlemaking 
website  through  the  NRC  home  page 
(http7/www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher. 
(301)  415-5905  (e-mail:  CAGdnrc.gov). 

Fiading  of  No  Environmental  Impact: 
Availability  of  Environmental 
Assessment 

The  Commission  has  determined 
imder  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  rule  would 
not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and,  therefore,  an 
environment  impact  statement  is  not 
required.  The  Commission  has  prepared 
an  Environmental  Assessment 
suppcnting  this  finding  of  no  significant 
environmental  impact 

The  NRC  has  sent  a  copy  of  the 
environmental  assessment  and  a  copy  of 
the  Federal  Register  Notice  to  every 
State  liaison  officer  and  requested  their 
comments  cm  the  oivironmental 
assessment.  The  enviroiunental 
assessment  is  available  for  inspection  at 
the  NRC  Public  Document  Room,  2120 
L  Street  NW..  Washington,  DC.  Also,  the 
NRC  has  ccunmitted  itself  to  complying 
in  all  its  actions  with  the  Presidential 
Executive  Order  #12898 — Federal 
Actions  tP  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations,  dated 
Febmary  11,  1994.  Therefore,  the  NRC 
also  has  determined  that  there  are  no 
disproportionate,  high,  and  adverse 
impacts  on  minority  and  low-income 
populations.  The  NRC  uses  the  ^ 

following  working  definition  of 
enviroiunental  justice:  environmental 
justice  means  the  feir  treatment  and 
meaningful  involvement  of  all  f>eople. 
regardless  of  race,  ethnicity,  culture, 
income,  or  educational  level  with 
respect  to  the  development, 
implementation,  and  enforcement  of 
enviroimiental  laws,  regulations  and     ^  ^ 
policies. 
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Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.].  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  No.  3150-0011. 

Pnblic  Protection  Notification 

If  a  document  used  to  impose  an 
information  collection  does  not  display 
a  c\uTently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  an  information  collection. 

Kflgttlatory  Aaalyaia 

The  Commission  has  prepared  a 
regulatory  analysis  which  shows  that 
the  proposed  amendment  does  not 
impose  any  new  requirements  or  costs 
on  current  licensees  who  do  not  make 
changes  to  safety  systems  However, 
licensees  planning  or  proposing  changes 
to  power  and  instrumentation  &  control 
systems  will  be  impacted  because  they 
will  be  required  to  meet  the 
requirements  of  IEEE  Std.  603-1991  for 
the  changes  even  though  the  remainder 
of  the  plant  power  and  lAC  systems  are 
only  required  to  meet  their  current 
licensing  basis.  The  draft  regulatory 
analysis  is  available  for  inspection  in 
the  NRC  Public  Oociunedt  Room,  2120 
L  Street.  NW.,  Washington.  DC 

Kegnlatoiy  Flexibility  Certificatitm 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Conunission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  small  entities.  This  rule 
afiects  only  the  operation  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  small  business  size  standards 
adopted  by  the  NRC  (10  CFR  2.810). 
Since  these  companies  are  dominant  in 
their  service  areas,  this  rule  does  not  foil 
within  the  purview  of  the  Act 

Backfit  Aaalyste 

The  rule  requires  applicants  and 
holders  of  new  construction  permits. 
new  operating  licenses,  new  final  design 
approvals,  new  design  certifications  and 
combined  licenses  to  comply  with  IK'KK 
Std.  603-1991  (including  the  correction 
sheet  dated  January  30. 1995).  Changes 
to  protection  systems  in  existing 
operating  plants  initiated  on -or  aft^ 
January  1, 1996  must  meat  the 
requirements  of  IEEE  Std.  603-1991. 
IEEE  Std.  279  will  continue  to  apply  to 
flodatina  nuclear  power  plants  thst  do 
not  make  any  changes  to  their 


protection  systems,  but  the  rule  permits 
the  licensee  the  option  of  meeting  IEEE 
Std.  603-1991. 

The  backfit  rule  was  not  intended  to 
apply  to  regulatory  actions  which 
change  expectations  of  prospective 
applicants,  and  therefore  the  backfit  rule 
does  not  apply  to  the  portion  of  the  rule 
applicable  to  new  construction  permits, 
new  operating  licenses,  new  final  design 
approvals,  new  design  certifications  and 
combined  licenses.  This  rule  does  not 
change  the  licensing  basis  (i.e..  IEEE 
Std.  279)  for  plants  that  do' not  intend 
to  make  any  changes  to  their  power  and 
instrumentation  and  control  systems. 
However,  the  rule  would  require  future 
changes  to  existing  power  and 
instrumentation  and  control  portions  of 
protection  systems  to  comply  with  the 
new  standard.  This  would  not  be 
considered  a  backfit,  since  the  changes 
are  voluntarily  initiated  by  the  licensee, 
or  separately  imposed  by  the  NRC  after 
a  separate  backfit  analysis.  This  is 
consistent  with  past  NRC  practice  and 
the  discussions  on  backfitting  in 
"Value-Impact  Statement"  prepared  for 
Revision  1  to  Regulatory  Guide  1.153.  A 
copy  of  the  Value-Impact  Statement  is 
available  for  inspection  or  copying  for  a 
fee  in  the  Commission's  Public 
Document  Room  at  2120  L  Street  NW., 
Washington,  EXZ.  under  Task  DG-1042. 

In  summary,  the  NRC  has  determined 
that  the  backfit  rule.  10  CFR  50.109, 
does  not  apply  to  this  direct  final  nile 
because  it  does  not  impose  any  backfits 
as  defined  in  10  CFR  50.109(a)(1)  and, 
therefore,  a  backfit  analysis  has  not  been 
prepared  for  this  direct  final  rule. 

Small  Busiaeaa  Regulatoiy  Eaforcement 
FainMiaAct 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  RegulatiHy  A&irs  of 
OMB.  ^ 

Uat  of  Subfects  in  10  CFR  Pvt  90 

Antitrust,  Classified  information, 
Criminal  penalties,  Fire  protection. 
Incorporation  by  reference, 
Intergovernmental  relations,  Nuclear 
power  plants  and  reactors,  Radiation 
protection.  Reactor  siting  criteria,  and 
Reporting  and  recordkeeping 
requirements. 

""For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganizations  Act  of  1974, 
as  amended,  and  5  U.S.C  S52  and  553, 
the  NRC  is  adopting  the  following 
amendment  to  10  C7R  part  50. 


PART  50— DOMESTIC  UCENSINQ  OF 

pnoDucnoN  and  utilization 

FACtUTIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103. 104,  lOS.  161, 
182, 183, 186, 189,  68  Stat  936,  937,  938. 
948.  953, 954.  955,  956,  as  amended,  mc 
234,  83  SUL  1244,  as  amended  (42  U.S.C 
2132,  2133,  2134.  2135.  2201.  2232,  2233. 
2236.  2239.  2282);  sees.  201.  as  amended, 
202.  206,  88  SUt  1242,  as  amended,  1244. 
1246  (42  U.S.C.  5841.  5842,  5848). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  nc,  10,  92  Stat  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101. 
185,  68  Stat  955  as  amended  (42  U.S.C  2131. 
2235),  sec  102.  Pub.  L  91-190.  83  Stat  853 
(42  U.S.C  4332).  Sections  50.13.  and  50.54 
(dd),  and  50.103  also  issued  under  sec.  108. 
68  Sut  939.  as  amended  (42  U.S.C  2138), 
Sections  50.23,  50.35,  50.55,  and  50.56  alio 
issued  under  sec.' 185, 68  Stat  955  (42  U.S.C 
2235),  Sections  50.33a.  50.S5a  and  Appendix 
Q  also  issued  under  sec.  102,  Pub.  L.  91-190, 
63  Stat  853  (42  U.S.C.  4332).  Sections  50.34 
and  50.54  also  issued  under  sec.  204,  88  Stat 
1245  (42  U.S.C  5844).  Sections  50.58,  50.91, 
and  50.92  also  issued  under  Pub.  L.  97-415, 
96  Stat  2073  (42  U.S.C  2239).  Section  50.78 
also  issued  under  sec  122,  68  SUt  939  (42 
U.S.C  2152).  Sections  50.8O-S0.81  also 
issued  under  sec.  184,  68  Stat  954,  as 
amended  (42  U.S,C  2234).  Appendix  F  also 
issued  imder  sec  187,  88  Stat  955  (42  U.S.C 
2237). 

12.  In  §  50.55a,  paragraph  (h)  is 
revised  to  read  as  follows: 


f8<U6a   Codaaand 


(h)  Protection  and  Safety  Systems.  {1} 
IEEE  Std.  603-1991  and  the  correction 
sheet  dated  January  30, 1995,  which  are 
referenced  in  paragraph  (h)(3)  and 
(h)(4),  are  approved  for  incorporation  by 
reference  by  the  Director  of  the  Federal 
Register  in  accordance  writh  5  U.S.C. 
552(a)  and  1  CFR  part  51.  A  notice  of 
any  changes  made  to  the  material 
incorporated  by  reference  will  be 
published  in  the  Federal  Ri^iater. 
Copies  of  IEEE  Std.  603-1991  may  be 
purchased  fitnn  the  Institute  of 
Electrical  and  Electronics  Engineers 
Service  Center,  445  Hoes  Lane, 
Piacataway,  NJ  08855.  It  is  also  available 
for  inspection  at  the  NRC  Library,  11545 
Rockville  Pike,  Rockville,  MD  20852- 
2738,  and  at  the  Office  of  the  Federal 
RegUter.  800  North  Capital  Street.  NW. 
Suite  700,  Washington,  DC.  TFTTR  Std 
279.  which  is  referenced  in  paragraph 
(h)(2)  of  this  section  was  approved  for 
incorporation  by  reference  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  of  this  standard  are 
also  available  as  indicated  for  IEEE  Std. 
603-1901. 
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(2)  Definitions. 

(I)  For  purposes  of  this  paragraph  the 
terms  "protection  systems,"  "safety 
systems."  and  "safety-related  systems" 
are  synonymous. 

(ii)  Changes  to  protection  systems 
include  modification,  augmentation  or 
replacement  of  protection  systems 
permitted  by  license  amendments, 
changes  to  protection  systems  made  by 
licensees  pursuant  to  10  CFR  50.59,  and 
plant  specific  departures  fioma  design 
certification  rule  under  10  CFR  part  52. 

(3)  Protection  systems.  For  nuclear 
power  plants  with  construction  permits 
issued  after  January  1, 1971.  but  prior  to 
January  1, 1998,  protection  ^sterns 
must  meet  the  requirements  set  forth 
either  in  the  Institute  of  Electrical  and 
Electronics  Engineers  (IEEE)  Std.  279, 
"Criteria  for  Protection  Systems  for 
Nuclear  Power  Generating  Stations,"  or 
inJEEE  Std.  603-1991,  "Criteria  for 
Safety  Systems  for  Nuclear  Power 
Generating  Stations,"  and  the  correction 
sheet  dated  January  30, 1995.  However, 
changes  to  protection  systems  initieted 
on  or  after  January  1 ,  1998  must  meet 
the  requirements  set  forth  in  IEEE  Std 
603-1991,  and  the  correction  sheet 
dated  January  30, 1995. 

(4)  Safety  systems.  For  construction 
permits,  operating  licenses,  final  design 
approvals,  design  certifications  and 
combined  licenses  issued  on  or  after 
January  1. 1098.  safety  systems  muat 
meet  the  requirements  set  fo^  in  IEEE 
Std.  603-1901,  and  the  correction  sheet, 
dated  January  30, 1995. 

Dated  at  Rockville.  this  9th  day  of  October, 
1997. 

For  die  Nuclear  Regulatory  Commission. 
John  C  Hoyh. 
Secretary  of  the  Commission. 
(FR  Doc.  97-27421  Filed  10-16-07;  8:45  am] 
mxaia  coat  Tms-e\-* 
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30-10100;  AD  07-21-07] 

mN2120-AA64 

Airworthiness  Directives;  AllledSignal 
Inc.  (Formerly  Textron  Lycoming) 
Model  T5313B,  T5317A,  and  T53 
(Military)  Turt>08haft  Engines 

AQB4CY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  nde;  request  for 
comments. 


S4MMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  AlliedSignal  Inc.  (formerly 
Textron  Lycoming)  Model  T5313B, 
T5317A,  and  T53  series  military 
turboshaft  engines  approved  for 
installation  on  aircraft  certified  in 
accordance  with  Section  21.25  of  the 
Federal  Aviation  Regulations  (FAR). 
This  action  requires  a  one-time  visual 
inspection  of  accessory  drive  carrier 
assemblies  for  affected  serial  numbers 
(S/Ns)  designating  a  defective  assembly, 
and  if  the  S/N  is  applicable, 
replacement  with  a  serviceable 
assembly.  This  amendment  is  prompted 
by  a  report  of  an  N2  overspeed 
condition  due  to  a  defective  accessory 
drive  carrier  assembly.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  accessory  driva  carrier  assembly 
feilure,  which  could  remit  in  an  N2 
overspeed  and  an  uncontained  engine 
failure. 
DATES:  Effective  November  3, 1997. 

The  incorporation  by  reference  of 
t»rtain  publications  listed  in  the 
regulations  is  apiRVved  by  the  Director 
of  the  Federal  Ri^gister  as  of  November 
3. 1907. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  16, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administsation  (FAA),  New  En^and 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
97-ANE-38-AD.  12  New  England 
Executive  Park.  Burlington,  MA  01803- 
5299.  Comments  may  also  be  sent  via 
the  Internet  using  the  following  address: 
"9-ad-engineprop9fea.dot.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subiect  line. 

Ine  service  information  referenced  in 
this  AD  may  be  obtained  from 
AlliedSignal  Aerospace,  Attn:  Data 
Distribution.  M/S  64-3/2101-201,  P.O. 
Box  29003,  Phoenix.  AZ  85038-9003; 
telephone  (602)  365-2493,  fax  (602) 
365-5577.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park.  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT:  Ray 
Vakili,  Aerospace  Engineer,  Los  Angeles 
Aircraft  Certification  Office.  FAA, 
Transport  Airplane  Directorate,  3960 
Paramount  Blvd.,  Lakewood,  CA  90712- 
4137;  telephone  (562)  627-5262,  fax 
(562)  627-5210. 

SUPPLEMENTARY  MFORMATION:  The 
Federal  Aviation  Administration  has 


received  a  report  of  an  N2  overspeed 
condition  on  an  AlliedSignal  Inc. 
(formerly  Textron  Lycoming)  Model 
T5317A-1  turboshaft  engine.  The 
investigation  revealed  that  the  N2 
overspeed  condition  was  caused  when 
the  N2  overspeed  governor  bevel  gear, 
which  is  part  of  the  accessory  drive 
carrier  and  cap  assembly,  shifted  out  of 
position.  This  gear  shifting  out  of 
position  was  determined  to  be  due  to 
improper  manufecturing  of  the 
accessory  drive  carrier  and  cap 
assembly,  Part  Number  (P/N)  1-070- 
210-01,  which  is  installed  on  the  highw 
level  assembly,  accessory  drive  carrier 
assembly,  P/N  1-070-220-03, 1-070- 
220-12,  or  1-070-220-13.  All  accessory 
drive  carrier  assemblies,  P/Ns  1-070- 
220-03, 1-070-220-12,  and  1-070-220- 
13,  installed  after  November  1, 1985, 
and  have  been  identified  by  serial 
number  (S/N)  are  subject  to  this 
inspection,  lliis  condition,  if  not 
corrected,  coiUd  result  in  accessory 
drive  carrier  assembly  failure,  which 
could  result  in  an  N2  overspeed  and  an 
uncontained  engine  feilure. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Inc.  Alert  Service  Bulletin  (ASB)  No. 
T5313B/17A-A0092,  Revision  1,  dated 
July  1, 1997;  ASB  No.  T53-L-13B- 
A0092.  dated  June  4. 1907;  and  ASB  No. 
T53-^^703-A0092,  dated  June  4, 1997. 
These  ASBs  describe  procedures  for 
performing  a  one-time  visual  inspection 
of  accessory  drive  carrier  assemblies  iat 
afiiscted  S/f4s  designating  a  defective 
assembly,  and  if  the  S/N  is  applicable, 
replacement  with  a  serviceable 
assembly. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  accessory  drive  carrier  assembly 
failure.  This  AD  requires  a  one-time 
visual  inspection  of  accessory  drive 
carrier  assemblies  for  affected  S/Ns 
designating  a  potentially  defective 
assembly,  and  if  the  S/N  is  applicable, 
replacement  with  a  serviceable 
assembly.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the' 
ASBs  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
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for  public  conunent,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
rules  docket  number  amd  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supp<nts  the  conunenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  efFsctiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  commmits. 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubbc  contact 
concerned  with  the  sul»tanoe  of  this  AD 
will  be  filed  in  the  rules  docket. 

Commentars  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUdWing 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-3»-AD."  The 
postcard  vqH  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distributian  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafa  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  OrdOT  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 


Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulat(»y 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  rules  docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
rules  docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safaty,  Inccnporation  by  reference, 
Safaty. 

Ad<^ttian  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  fblloMrs: 

PART  39— AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AwAmltr  *9  VSJC  106(g).  40113. 44701. 

139.13    lAmandMQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  ainvorthiness 
directive: 

97-.21-07    AlUadSigDal  be:  Amendmont 
39-10160.  Docket  97-ANE-3*-AD. 

Applicability:  AUiedSignal  Inc.  (fonnerly 
Textron  Lycomiag)  Model  T5313B,  T5317A. 
and  T53  series  military  tnrboshafl  engines 
approved  for  installation  on  aircraft  certified 
in  accordance  with  Section  21.25  of  the 
Federal  Aviation  Regulations  (FAR),  with 
accessory  drive  carrier  assemblies.  Part 
Numbers  (P/Ns)  1-070-220-03,  1-070-220- 
12.  and  1-070-220-13,  that  were  installed 
after  November  1. 1985,  and  have  serial 
numbers  (S/Ns)  listed  in  AlliedSignal  Inc. 
Alert  Service  Bulletins  (ASBs)  No.  T5313B/ 
17A-A0092,  Revision  1.  dated  )uly  1, 19«7; 
ASB  No.  T53-L-13B-A0092,  dated  June  4, 
1997;  or  ASB  No.  T53-L-703-A0092.  dated 
June  4, 1997.  These  engines  are  installed  on 
but  not  limited  to  Bell  Helicopter  Textron 
Model  205A-1  and  205B  series  helicopters, 
Kaman  Aircraft  Coiporation  K-1200  series 
helicopters,  and  military  helicopters  certified 
in  accordance  with  Section  21.25  of  the  FAR. 

Note  1:  A  shipping  records,  engine 
logbooks,  work  orders,  and  parts  invoices 
check  may  allow  an  owner  or  operator  tp 
determine  if  this  AD  applies. 

Note  2:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  appUcability  provision,  regardless 


Document  No. 


of  whether  it  has  been  modified,  altersd,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  pvagraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effiect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  accessory  drive  carrier 
assembly  feilure,  which  could  result  in  an  N2 
overspoed  and  an  uncontained  engine  feilure. 
accomplish  the  following: 

(a)  Within  100  hours  time  in  service  (TIS). 
or  6  months  after  the  effective  date  of  this 
AD,  whichever  occurs  first,  accomplish  the 
following  in  accordance  with  AlliedSignal 
Inc.  ASB  No.  T5313B/17A-A0092,  Revision 
1,  dated  July  1. 1997;  ASB  No.  T53-Lr-13&- 
A0092.  dated  June  4. 1997;  and  ASB  Na 
T53-U703- A0092 .  dated  Juno  4, 1997.  as 
applicable: 

(1)  Visually  inspect  to  determine  if  the 
accessory  drive  carrier  assembly  is  mariud 
with  an  afEscted  S/N  listed  in  the  applicable 
ASBs. 

(2)  If  the  accessory  drive  carrier  assembly 
is  not  marked  with  an  affected  S/N  listed  in 
the  applicable  ASB,  no  further  action  is 
required. 

(3)  If  the  accessory  drive  carrier  assembly 
is  marked  writh  an  affected  S/N  listed  in  the 
applicable  ASB,  or  the  aerial  number  cannot 
be  positively  determined,  removo  the 
accessory  drive  carrier  assembly  from  service 
and  replace  with  a  serviceable  assembly. 

(b)  An  ahemative  method  of  cranpliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Ofiice. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspactoc,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  frcan  the  Los  Angeles 
Aircraft  Certification  OfBce. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
AlliedSignal  Inc.  ASBs: 


T5313B/17A-A0092  _. 
Totalpagas:7 
T53-L-138-A0092  .„. 

ToCaJ  pages:  7 


Pages 


1-7 
1-7 


Revision 


Original 


Date 


July  1. 1997. 
June  4, 1997. 
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Original  ... 

June  4, 1997. 

This  incorporation  by  reCsrence  was 
approved  by  the  Director  of  the  Federal 
Raster  in  accordance  Mdth  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AlliedSignal  Aerospace,  Attn:  Data 
Distribution,  M/S  64-3/2101-201,  P.O.  Box 
29003,  Phoenix,  AZ  85036-9003:  telephone 
(602)  365-2493,  fax  (602)  365-5577.  Copies 
may  be  inspected  at  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief  Coimsel, 
12  New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(e)  This  amendment  becomes  effective  on 
November  3, 1997. 

-  Issued  in  Burlington.  Massachusetts,  on 
Octobw  8, 1997. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Airciaft  Certification  Service. 
(FR  Doc  97-27350  Filed  10-16-97;  8:45  am] 

aUWQ  CODE  4ai».1»4l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

poetot  Na  97-NM-220-AO;  Amendmant 
99-10164;  AO  97-21-1 1] . 

RIN2120-AA64 

Ainvorthineas  Dirsctivea;  ^hort 
Brotliars  Model  803-30  Serlea 
Airplanes 

AQBCY:  Federal  Aviation 
Administration,  DOT, 
ACTION:  Final  rule;  request  for 
comments. 


t:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  aU  Short  Brothers  Model 
SD3-30  series  airplanes.  This  action 
requires  a  cme-time  inspection  to 
measun  the  depth  of  the  skin  flutes  of 
the  skin  panels  of  the  rudder  and 
elevators,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  reports 
indicating  that,  due  to  a  manufecturing 

Srooess  error,  the  depth  of  certain  skin 
utes  of  the  rudder  and  elevators  is  less 
than  the  design  specification.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  structural  damage 
and/ or  loss  of  the  rudder  or  elevators  if 
the  airplane  is  operated  under  ultimate 
load  conditions,  which  could  result  in 
reduced  controllability  of  the  airplane. 
DATES:  Efiiective  November  3, 1997. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
3. 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  17,  1997. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
220-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  (Stained  from  Short 
Brothers,  Airworthiness  &  Engineering 
Quality,  P.O.  Box  241,  Airport  Road. 
Belfast  BT3  9DZ,  Northern  Ireland.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  tlFORMATKM  CONTACT:  Gary 
D.  Lium.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1112:  &x  (425)  227-1149. 
8UPPI3ICNTARY  INFORMATION:  The  Qvil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Short  Brothers  Model  SD3-30  series 
airplanes.  The  CAA  advises  of  findings 
that  the  depth  of  the  skin  flutes  of  the 
port  and  starboard  skin  panels  of  the 
rudder  and  elevators  is  less  than  the 
appropriate  depth  specified  by  the 
design  specification.  The  problem  was 
noticed  during  the  production  of  sldn 
flutes  for  the  SD3-60  SHERPA  series 
airplanes,  and  it  was  noted  that  the 
same  manufacturing  process  was  used 
for  Model  SD3-30  series  airplanes.  (The 
manufacturer  advises  that  all  SD3-60 
SHERPA  series  airplanes  have  been 
inspected,  and  that  no  unsafe  condition 
exists  with  regard  to  the  skin  flutes  on 
these  airplanes;  therefore.  Model  SD3- 
60  SHERPA  series  airplanes  are  not 
included  in  the  applicability  of  this 
AD.)  Such  inadequate  depth  of  the  skin 
flutes,  if  not  corrected,  cOuld  result  in 
structural  damage  and/or  loss  of  the 
rudder  or  elevators  if  the  airplane  is 
operated  imder  ultimate  load 


ctmditions,  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Service 
Bulletin  SD330-55-19.  dated  February 
11, 1997,  which  describes  procedures 
for  performing  a  one-time  inspection  to 
measure  the  depth  of  the  skin  flutes  of 
&e  skin  panels  of  the  rudder  and 
elevators,  and  repair,  if  necessary.  The 
CAA  classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  006-02-97  in 
order  to  assure  the  continued 
airworthiness  of  dieae  airplanes  in  the 
United  Kingdom. 

FAA't  Condusians  '.^ 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section  ' 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
appbcable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
f(»  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requiremmts  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  structtual  damage  and/or  loss  of 
the  rudder  or  elevators  if  the  airplane  is 
operated  imder  ultimate  load 
conditions,  and  consequent  reduced 
controllability  of  the  airplane.  This  AD 
requires  a  one-time  inspiection  to 
measure  the  depth  of  the  skin  flutes  of 
the  skin  panels  of  the  rudder  and 
elevatore,  and  repair,  if  necessary.  The 
inspection  is  reqiured  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
The  repairof  any  discrepant  skin  flute 
is  required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA.  »J 
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OHennination  of  RoJa's  Eflactivs  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
reguJation.  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comnmit  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
'  undw  the  caption  »DOWCTaES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  infocmation  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-adoressed,  stamped 
postcard  on  which  the  following 
■trtwnent  is  made:  "Comments  to 
Docket  Number  97-NM-22Q-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commented. 

■agnlalory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Otdet  12612. 
it  is  determined  that  this  final  nile  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 


The  FAA  has  detnmined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergoicy 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it.  if  filed,  may  be  obtained  fix>m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  i 


List  of  Sobjeds  in  14  CFR  Part  at 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adeptioa  of  (iie  ^ 

Accordingly,  pursuant  to  the 
authority  dsdegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administmtion  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

p^rr3»-^MRwofm«NESS 

OMECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


T  49  U.S.C  10e(g),  40113. 44701. 

fmiS    [Aiwendsdl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airwwthiness 
directive: 


t7-21-ll    Short  Bnilkan,  PLC  AnMndment 
39-10184.  Docket  97-NM-22Q-AD. 

Applicability:  All  Model  SD3-30  Miias 
airplanss,  caitificated  in  any  category. 

Note  1:  This  AO  applies  to  each  aiiplana 
ideotifiad  in  the  pracading  applicability 
provision,  regardleas  of  whottier  it  has  been 
otherwise  moidified,  altered,  or  repaired  in 
the  aieo  subject  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  otherwise 
modified,  alterad,  or  repaired  so  that  the 
poiiiMiiiancw  of  tlie  requirements  of  this  AD 
is  aflacted,  the  owner/operator  must  request 
approval  for  an  altsmative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafis  condition 
addressed  by  this  AD;  and.  if  tlw  unaafia 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  damage  and/or  loss 
of  the  rudder  or  elevtfors  if  the  airplane  is 


opoated  under  ultimate  load  conditions,  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  90  days  of  tlte  efiisctive  date  of 
this  AD,  accomplish  a  one-time  inspection  to 
measure  the  depth  of  the  skin  flutes  of  the 
port  and  starboard  skin  (>anels  of  the  rudder 
and  elevators,  in  accordance  with  Short 
Brothers  Service  Bulletin  SD330-55-19. 
dated  February  11. 1997. 

(1)  If  the  depth  of  the  sldo  flutes  is  within 
the  limits  specified  in  the  service  bulletin,  no 
further  action  is  required  by  this  AD. 

(2)  If  tlie  depth  of  the  skin  flutes  is  beyond 
the  limits  specified  in  the  service  bulletin, 
prior  to  further  flight,  repair  it  in  accordance 
with  a  method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  at 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standanlization  Branch,  ANM-113. 
Opantors  sliall  suboiit  their  requosts  through 
an  appropriate  FAA  Prindpol  Maintenance 
Inspector,  who  may  add  comments  and  tlien 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD^  if  any.  Bay  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(cl  Special  flight  peimiu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  opeiata  the  airplane  to 
a  location  when  the  requirements  of  this  AD 
can  be  accomphshad. 

(d)  The  inspection  shall  be  done  fa ,  v  v< 
accordasce  with  Short  Brothers  Service 
Bulletin  SD330-55-19.  dated  February  11. 
1997.  This  incorporation  by  reference  was 
approved  by  tlw  Director  of  the  Fedoal 
Register  in  accordance  with  5  U.S.C  SS2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Short  Brothers,  Airworthiness  & 
Engineering  Quality,  P.O.  Box  241,  Airport 
Road,  Belfut  BT3  9DZ.  Northern  Irelandi^ 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at  tlie 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington. 
DC 

(e)  This  amendment  becomes  efiective  on 
November  3, 1997. 

Issued  in  Renton.  Washington,  on  October 
9. 1997. 

JaaMaV.DevaBy. 

Acting  Manager.  Transport  Airplane 
Directorote,  Aitx:raft  Certification  Serrice. 
IFR  Doc.  97-27355  Filed  10-16-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  30 

[Docket  Na  97-NM-265-AO;  Amendment 
3»-10143;  AD  97-21-101 

RIN2120-AA64 

Airworthiness  Directives;  AirtNis  Model 
A319.  A320.  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


This  amendment  adopts  a 
new  airworthiness  directive  (AO)  that  is 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes. 
This  action  requires  revising  the  FAA- 
approved  Airplane  Flight  Manual  to 
increase  monitoring  of  the  flight  pmth  of 
the  airplane  to  detect  certain  software 
anomalies  of  the  flight  management 
guidance  S3rstem  (FMGS).  and  take 
appropriate  corrective  actions.  This 
amendment  is  prompted  by  the  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AO  are  intended  to 
ensure  that  the  flightcrew  detects  and 
corrects  an  unintended  flight  path  if 
certain  software  anomalies  of  the  Fk^sS 
occiu,  which  could  result  in  an 
increased  risk  of  collision  with  terrain 
or  other  airplanes. 
BATES:  Effective  Novembw  3. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Oirector 
of  the  Federal  Register  as  of  Novonber 
3,1997. 

Comments  for  inclusion  in  the  Rtiles 
Docket  must  be  received  on  or  before 
November  17, 1997. 


Submit  comments  in 
biplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
265-AO,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC 
TOR  FUimCR  WrOWMATIbN  CONTACT: 
Charles  Hub«.  Aerospace  Engineer, 
yt^ndarrtiBiHrm  Branch.  ANM-113. 


FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-2589;  fax  (425)  227-1149. 
StJPPLBerTARY  INFOraiATK)N:  The 
Direction  Generale  de  I'Aviation  Qvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  Airbus  Model  A3 19. 
A320,  and  A321  series  airplanes.  The 
EXIAC  advises  that  a  software  anomaly 
of  the  flight  management  guidance 
system  (FMGS)  may  aBiact  transition 
computations.  This  condition,  if  not 
detected  and  corrected,  could  result  in 
an  unintended  flight  path,  and 
consequently,  result  in  an  increased  risk 
of  collision  with  terrain  or  other 
airplanes. 

Explanation  of  Relevant  Smrnct 
Information 

Airbus  has  issued  Model  A319/320/ 
321  Flight  Manual  Temporary  Revision 
4.03.00/02,  dated  May  28. 1997,  which 
describes  procedures  for  monitoring  the 
flight  path  of  the  airplane  to  detect 
certain  software  anomalies  of  the  FMGS, 
and  corrective  actions.  Accomplishment 
of  the  actions  specified  in  the  temporary 
revision  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  DGAC  classified  this  temporary 
revision  as  mandatory  and  issued 
French  airworthiness  directive  97-153- 
10(KB),  dated  July  16, 1997,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  CanclusiaBB 

These  airplane  models  are 
manufactiued  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  luider  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  sittiation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  ReqiumiMBts  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AO  is  being  issued  to  rasure 
the  flightcrew  detects  and  corrects  an 
imintended  fli^t  path  if  certain 
software  aiunnalias  of  the  FMGS  oc(»r. 
which  could  result  in  «i  increased  risk 


of  collision  with  terrain  or  other 
airplanes.  This  AD  requires  revising  the 
Normal  Pnx:edures  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  increase  monitoring  of  the 
flight  path  of  the  airplane  to  detect 
certain  software  anomalies  of  the  FMGS. 
and  corrective  actions.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  temporary  revision 
described  previously. 

Interim  AcHon 

This  is  considered  to  be  interim 
action  tmtil  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determiaatkui  of  Rule's  ECbctive  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  diis  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
aSecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  posons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
aigiunents  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  AOORESSCt.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  commenta 
received.  Factual  information  that 
supports  the  commmter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  efiiectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  he 
needed. 

Comments  are  spedfidally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  for  comments, 
in  the  Rules  Docket  for  examinatitm  by 
interested  persons.  A  report  that 
siumnarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcMd  on  whidi  the  following 
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statement  is  made:  "Comments  to 
Docket  Number  97-NM-265-AD."  The 
postcard  mil  be  date  stamped  and 
returned  to  the  commenter. 

Kflgulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direr  t  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12812, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26.  1979).  If  itia 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

Lilt  of  Sobfadi  in  14  CFK  Part  M 

Air  transportation,  Aiicrait.  Aviation 
safiBty,  Incorporation  by  refisrence. 
Safety. 

Adoption  of  the  Anwndment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
pwt  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AwlfcMllj,  49  U.S.C  106(g},  40113.  44701. 

imiS   {Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airwc»thines8 
directive: 

t7-21-10    AiHms  Industrie:  Amendment 
39-10183.  Docket  97-NM-265-AD. 
ApplicabUity:  Model  A319,  A320,  and 
A321  series  airplanes,  certificated  in  any 
category;  on  which  any  of  the  foUowiag 
Aiffaiu  Modifications  have  been  installed: 


Affected 
model(8) 

Airtxjs  modHicaiion  installed 

A319and 

2S469  (reference  Airtxis  Serv- 

A321. 

ice  Bulletin  A320-22-1054). 

A319.  A320. 

26093. 

andA321. 

A320  

ice  Bulletin  A320-22-1040) 

or  24067  (reference  Airbus 

Service  BuHefin  A320-22- 

1039). 

A320  

2S314  (reference  Airbus  Serv- 

ice Bulletin  A320-22-1051) 

or  25315  (reference  Airbus 

Sendee  BuNetin  A320-22- 

1050). 

A320and 

24064  (reference  Airbus  Serv- 

A321. 

ice  Bulletin  A320-22-1034) 

or  24066  (reference  Airtios 

Sennce  Bulletin  A320-22- 

1029). 

A320and 

25190  (reference  Airtxis  Serv- 

A321. 

ice  BuMm  A320-22-1045) 

or  2S200  (reference  Airbus 

Service  BuNatm  A320-22- 

1046). 

A320«id 

29040  (relarence  Airbus  Serv- 

A321. 

ice  Dulein  A320-22-1033) 

or  2S274  (reference  Airbus 

Service  BuNetin  A320-22- 

1066). 

A319,  A320. 

26243. 

widA321. 

A319md 

26717. 

A320. 

1:  This  AO  applies  to  each  airplane 
identified  in  the  praceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AO.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  [wrformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
ahemative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  sboaid  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
tliis  AO;  and,  if  the  unsafe  conditioo  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  addreas  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  ensure  that  the  flightcrew  detects  and 
corrects  an  unintended  flight  path  if  certain 
software  a  noma  Has  of  the  FMGS  occur, 
wrhich  could  result  in  an  increased  rislc  of 
collision  with  terrain  or  other  airplanes, 
accomplish  the  following: 

(a)  Within  10  days  after  the  effisctive  data 
of  this  AD,  revise  the  Normal  Procedures 
Sectiea  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  by  inserting  a  copy  of  Model 
A319/320/321  Flight  Manual  Temporary 
Revision  4.03.00/02.  dated  May  28,  1997. 
into  the  AITkl 

Note  2:  When  the  temporary  revision 
specified  in  paragraph  (a)  of  this  AO  has  been 
incorporated  into  the  general  revisions  of  the 
AFM,  the  general  revisions  may  be  inserted 
in  the  AFM,  provided  the  information 
contained  in  the  general  revisions  is  identical 
to  that  specified  in  Model  A319/320/321 


Flight  Manual  Temporary  Revision  4.03.00/ 
02. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiaty  may  be 
iised  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  horn  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  AFM  revision  shall  be  done  in 
accordance  with  Model  A319/320/321  Flight 
Manual  Temporary  itevision  4.03.00/02, 
dated  May  28. 1907.  This  incorporation  l>y 
refsrence  was  approved  l>y  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  iitspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Aventie.  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC 

Note  4:  The  subject  of  this  AD  is  addresaed 
in  French  airworthiness  directive  97-153- 
100(B),  dated  July  16.  1997. 

(e)  This  amendment  becomes  efiactive  on 
November  3. 1987. 

Issued  in  Renton.  Washington,  on  October 
9.1997. 

lanaaV.pevany. 

Acting  Manager,  Transport  Airplane  . 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  97-27353  Filed  10-16-97;  8:45  am] 
■axMQ  COM  4tte-i»-p 


DEPAfTTMENT  OF  TRANSPOfTTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrapeee  Oockel  Na  97-AQL-22] 

Estabiishmant  of  Class  E  Alrspaca; 
Sauk  Cantra,  MN 

AQ0ICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  ection  establishes  Class 
E  airspace  at  Sauk  Centre.  N4N.  A  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (RWY)  32  has  been 
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developed  for  Sauk  Centre  Municipal 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
grotmd  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

EFFECTIVE  DATE:  0901  UTC,  January  1. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  E)es  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  July  25, 1997,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Sauk  Centre,  MN  (62  FR  39979).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transmitting 
between  the  enroute  and  terminal 
environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siir&ce  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 
1997.  and  effective  September  16, 1997, 
which  is  incorporated  by  refer^ce  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

TheRnle 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Sauk  Centre,  MN,  to  accommodate 
aircraft  executing  the  GPS  RWY  32  SIAP 
at  Sauk  Centre  Miuiicipal  Airport.  . 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  executing  the  approach. 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiiBCt  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

Adoptioa  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71— {AIMENDEO] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103, 40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

fTl.l    [Amendecq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airepace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLMNES    Sauk Ceuti«.MN (New] 

Sauk  Centre  Municipal  Airport,  MN 
(Lat  45*42'24''  N,  long.  94''56'00"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.4-mile 
radius  of  the  Sauk  Centre  Municipal  Airport 


Issued  in  Des  Plaines,  Illinois  on 
September  15, 1997. 

Maureen  Woods. 

lAanager,  Air  Traffic  Division. 

(FR  Doc.  97-27387  Filed  10-16-97;  8:45  am) 

•NJJNO  OOOE  4ai».t»>M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  Na  97-AEA-2S) 

Amendment  to  Class  E  Airspaca; 
Kiitztown,  PA 

AQBCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airapace  extending  upward  from  700 
feet  Above  Groimd  Level  (AGL)  at 
Kutztown,  PA.  The  development  of  a 
Global  Positioning  System  (OPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  17 
at  Kutztown  Airport  has  made  this 
action  necessary.  This  action  is 
intended  to  provide  adequate  Class  E 
airapace  to  contain  instrument  flight 
rules  (IFR)  operations  for  aircraft 
executing  the  GPS  SLAP  to  RWY  17  at 
Kutztown,  PA. 

ffFECnvE  DATE:  0901  UTC.  )snuary  1. 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  Jordan,  Airapace  Specialist, 
Airapace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kermedy 
International  Airport,  Jamaica.  New 
York  11430.  telephone:  (718)  S53-4521. 

StJPPt.EMENTARY  INFORMATION: 

History 

On  Jime  24. 1997.  a  proposal  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  revise 
the  Class  E  airapace  at  Kutztown.  PA, 
was  published  in  the  Federal  »«g»«*«^ 
(62  FR  34026).  A  GPS  SL\P  to  RWY  17 
developed  for  Kutztown  Airport. 
Kutztown.  PA.  requires  the  revision  of 
the  Class  E  airapace  at  the  airport.  The 
proposal  would  revise  the  controlled 
airapMce  extending  upward  from  700 
feet  AGL  to  contain  IFR  operations  in 
controlled  airapace  during  portions  of 
the  terminal  operation  and  while 
transitioning  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  qp  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

Tha  coordinates  for  this  airapace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airapace  areas 
designations  for  airapace  extending 
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upward  from  700  feet  ACL  are 
published  in  paragraph  6005  of  FAA 
CMer  7400.9E.  dated  September  10, 
1997.  and  effective  September  16.  1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  Listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  the  Class  E  airspace 
located  at  Kutztown,  PA,  to  provide 
controlled  airspace  extending  upward 
from  700  fiset  AGL  for  aircraft  executing 
aGPSSIAPtoRWYl7. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regiilations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu'es  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Liet  ofSvbfacta  in  14  CFR  Pail  71 

Airspace.  Incorporation  by  relKeace, 
Navigation  (air). 

Adoption  of  the  AmendiBeal 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Andiartty:  49  U.S.C  106(g).  40103,  40113. 
40120:  EO  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  ReportingJ'oints, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  BOOS  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEAPAAEAES    Kntztown.  PA  (ReriMd] 

Kutztown  Airport,  PA 
(Ut.  40'30'13"  N.,  long.  75M7'14"  W.) 
That  airspace  extending  upward  from  700 
faet  above  tiie  aurfece  within  a  6.5-mile 
radius  of  Kutztown  Airport  and  within  3.5 
miles  northeast  and  5.3  miles  southwest  of 
tiie  340*  bearing  from  the  airport  extending 
from  the  6.5-mile  radius  to  17  miles 
northwest  of  the  airport,  excluding  the 
portions  that  coincide  with  the  Allentown, 
PA.  Reading,  PA.  and  I^ahighton,  PA,  Class 
E  airspace  arsM. 
•         •         •         •         • 

Issued  in  Jamaica,  New  York,  on  August 
20, 1997. 

FraiakliB  D.  HatflaU. 

Monqger,  Air  Traffic  Division,  Eastern  Region. 
IFR  Doc.  97-27374  Filed  10-16-97:  8:45  am) 
aajJNQ  COOK  4t1*-1S-ll 


DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Aviation  Administration 

14  CFR  Part  71 

[Alrapwe  Dodwt  Na  ST-AEA-iq 

Establlshmant  of  Class  E  Alrepacs; 
Zslienopis,  PA 

AQBUCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


This  action  establishes  Class 
E  airspace  extending  upward  from  700 
feet  Above  Ground  Level  (ACL)  at 
Zelienople,  PA.  The  development  of 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedures  (SIAP)  to  Rimway  (RWY)  17 
and  RWY  35  at  Zelienople  Airport  has 
made  this  action  necessary.  This  action 
is  intended  to  provide  adequate  Class  E 
airspace  to  contain  Instrument  Flight 
Rules  (IFR)  operations  for  aircraft 
executing  the  GPS  RWY  17  and  GPS 
RWY  35  SIAPs  at  Zelienople,  PA. 
ffFECnVE  DATE:  0901  UTC,  January  1. 
1998. 

FOR  FURTHER  INFOfOHATICN  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division.  Eastern  Region.  Federal 
Aviatiotl  Administration.  Federal 
Building  *111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone  (718)  553-45il. 

SUPPLBIENTARY  MFORMATION: 

Hisloiy 

On  April  3, 1997,  a  proposal  to  amend 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establish 
Class  E  airspace  at  Zelienople,  PA,  was 
published  in  the  Federal  Register  (62 
FR  15864).  A  GPS  RWY  17  SIAP  and  a 


GPS  RWY  35  SIAP  developed  for 
Zelienople  Airport,  Zelienople,  PA, 
requires  the  establishment  of  Class  E 
airspace  at  the  airport.  The  proposal 
would  establish  controlled  airspace 
extending  upward  from  700  feet  AGL  to 
contain  IFR  ofierations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  while  transitioning 
between  the  enroute  and  terminal 
environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  ainpace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  700  fiaet  or  more  above  the 
siuface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9E. 
dated  September  10, 1997,  and  efiiactive 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  ainpace  designation 
listed  in  this  document  will  be 
published  subsequentiy  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  Class  E  airspace 
located  at  Zelienople,  PA,  to  provide 
controlled  airapace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
the  GPS  RWY  17  SL\P  and  GPS  RWY 
35  SL\P  to  Zelienople  Airport 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fr^uent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  SubfectB  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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Adoption  of  tlw  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aatlwrfty:  49  U.S.C.  106(g),  40103,  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1983  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Ainpace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEAPAAEAES    Zelienople, PA (Newl 

Zelienople  Airport.  PA 
(Ut  40*48'06"  N..  long.  80*09'38"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  Zelienople  Airport,  excluding  the  portions 
that  coincide  with  the  Butler,  PA,  and  Beaver 
Fails.  PA.  Class  E  ainpace  areas. 
•         •         •        .  •         • 

Issued  in  Jamaica.  New  York,  on 
September  5, 1997. 
Fnnklia  D.  Hatfield. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  97-27365  Filed  10-16-97;  8:45  am] 
I  QOOC  4tie-lS-M 


DEPARTMBfT  OF  TRANSPORTATKM 

Fedaral  Aviation  Administration 

14CFRPart71 
[Docket  No.  97-ACE-7] 

Amsndmsnt  to  Class  E  Airspaca; 
Ballavllle,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  fw 
comments. 


This  action  amends  the  Class 
E  ainpace  are  at  Belleville  Municipal 
Airport,  Belleville,  KS.  A  review  of  the 
ainpace  for  Belleville  Municipal 
Airport  indicates  it  does  not  meet  the 
criteria  for  700  feet  Above  Ground  Level 
(AGL)  Class  E  airspace  as  required  in 
FAA  Order  7400.2D.  The  distance 
required  for  an  aircraft  to  reach  1200 
Coet  Mean  Sea  Level  (MSL)  is  based  on 
a  standard  climb  gradient  of  200  feet  per 
mile,  plus  the  distance  from  the  Airport 


Reference  Point  (ARP)  to  the  end  of  the 
outermost  runway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile  increment  The  area  has 
been  enlarged  to  conform  to  the  criteria 
of  FAA  Order  7400. 2D.  The  intended 
effect  of  this  rule  is  to  provide 
controlled  Class  E  ainpace  for  aircraft 
executing  instrument  approaches  and  to 
conform  to  the  requirements  of  FAA 
Order  7400.2D. 

0ATE8:  Effective  date:  0901  UTC. 
February  26. 1998.  Comment  date: 
Comments  must  be  received  on  or 
before  December  1. 1997. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager. 
Ainp>ace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Nimiber  97- 
ACE-7,  601  East  12th  St,  Kansas  Qty, 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  houra 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 

FOR  FURTHER  MFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division. 
Ainpace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106: 
telephone:  (816)  426-3408. 

StJPPLBNENTARY  INFORMATION:  A  review 
of  the  ainpace  for  Belleville  Municipal 
Airport  indicates  it  does  not  meet  the 
criteria  for  700  fset  AGL  Class  E 
airapace  as  required  in  FAA  Order 
7400.2D.  The  distance  required  for  an 
airtiraft  to  reach  1200  ket  MSL  is  based 
on  a  standard  climb  gradient  of  200  feet 
per  mile  plus  the  distance  from  the  ARP 
to  the  end  of  the  outermost  nmway.  Any 
fractional  part  of  a  mile  is  converted  to 
the  next  higher  tenth  of  a  mile.  The 
amendment  of  Class  E  airapace  at 
Belleville,  KS,  will  provide  additional 
controlled  ainpace  to  segregate  aircraft 
operating  imder  Instrument  Flight  Rules 
(IFR).  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  from  700  feet 
or  more  above  the  surfece  of  the  earth 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997.  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  ainpace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 


The  INract  Final  Rob 

The  FAA  anticipates  that  this 
regidation  will  not  result  in  adverse  or 
negative  comment  and,  thwefbre,  is 
issiung  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controvenial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
Mreather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  eras 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
Mrithin  the  comment  period,  die 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Fedaral 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
nde  will  become  effective.  If  die  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

ConmieBta  Invited 

Although  this  action  is  in  die  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  to  this  rule. 
Interested  persons  are  invited  to 
comment-on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  si>ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  or  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ACE-7."  The  postcard 
will  be  dated  stamped  and  returned  to 
the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
luitional  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determinod  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
i^ulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  numbw  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act. 

Liat  of  Sabfacts  in  14  CFR  Put  71 

Airspace,  Incorporation  by  refisfence, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 

PART  71— OESIQMATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POMTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  fblloMrs: 


Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ACEKSE5    BeUsvUk.  KS  [KevisMi] 

Belleville  Municipal  Airport.  KS. 

(Lat  39'49T>4  "  N.,  long.  97*3^35"  W.) 
Republican  NDh 

(UL  39»548'4«"  N.  long.  97^9'30"  W.) 
That  ainpace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-(nile 
radius  of  the  Belleville  Municipal  Airport 
and  within  2.6  miles  each  side  of  the  195* 
bearing  Grom  Republican  NDB  extending 
■  from  the  6.4-niile  radius  to  7.4  miles  south 
of  the  airport  and  within  2.6  miles  each  side 
of  the  356*  bearing  horn  the  Republican  NDB 
extending  from  the  6. 4- Mile  radius  to  7.4 
miles  north  of  the  airport 
•         •         •       .  •         • 

Issued  in  Kansas  Qty.  MO.  on  August  29. 

1997. 

Christopher  R.  Bhnn, 

Acting  Kbutager,  Air  Traffic  Dhnsion,  Central 
Repon. 

(FR  Doc  97-27363  Filed  10-16-97:  8:45  am] 

I  COM  4ei«-13-M 


:  49  U.S.C  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 


DEPARTMENT  OF  TRANSPORTATION 

Faddrai  AvtatkNi  Administration 

14CFRPart71 
[Docket  Na  97-ACE-10| 

AfiMfNimdnt  to  Ctads  E  AJrspacd, 
Kdfwas  City,  RIchards-Qdbdur  Airport. 
MO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule:  request  for 
comments. 

StMMARV:  This  action  amends  the  Class 
E  airspace  area  at  Richards-Gebaur 
Airport.  Kansas  Qty,  MO.  The  FAA  has 
developed  a  Nondirectional  Radio 
Beacon  (NDB)  Runway  (RWY)  1 
Standard  Instnunent  Approach 
Procedure  (SIAP)  to  serve  the  Richards- 
Gebaur  Airport  The  intended  effect  of 
this  action  is  to  provide  additional 
controlled  airspace  extending  upward 
from  700  faet  Above  Ground  Level 
(ACL)  to  accommodate  this  SIAP,  and  to 
provide  segregation  of  aircraft  usir  i; 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions  at  this  airport.  The  enlarged 
area  will  contain  the  new  NDB  RWY  1 
SLAP  in  controlled  airspace.  A  minor 


correction  has  been  made  to  the  Airport 
Reference  Point  (ARP)  geographic 
coordinates  of  the  Richard-Gebaur 
Airport  and  is  reflected  in  this 
document. 

DATES:  Effective  date:  0901  UTC. 
February  26, 1998.  Comment  date: 
Comments  must  be  received  on  or 
before  November  15, 1997. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager,        >. 
Airspace  Branch,  Air  Traffic  Division. 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  97- 
ACE-10, 601  East  12th  St.  Kansas  City, 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  aun.  and 
3:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  a  NDB  RWY  1  SIAP  at 
Richards-Gebaxu'  Airport.  Kansas  Qty. 
MO.  The  amendment  to  Class  E  airspace 
at  Richards-Gebaur  Airport.  MO,  will 
provide  additional  controlled  airspace 
at  and  above  700  feet  AGL  in  order  to 
contain  the  new  SIAP  within  controlled 
airspace,  and  thereby  facilitate 
separation  of  aircraft  operating  under 
instrument  flight  rules  (IFR).  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10, 
1997,  and  effective  September  16. 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  A  minor  correction  has  been 
made  to  ARP  geographic  coordinates  for 
the  Richards-Gebaiu'  Airport  and  is 
reflected  in  this  docket.  The  ARP 
geographic  coordinates  and  the  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subeequently  in  the  Order. 

The  Direct  Final  Rule  Procadiire 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  thmefore.  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
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amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  {}eriod,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
numb«r  and  be  submitted  in  triplicate  to 
the  address  sp>ecified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  fDr  comments, 
in  the  Rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sul»tance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


stetement  is  made:  "Comments  to 
Docket  No.  97-ACE-lO."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  betwe«i  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  tibia 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
r^ulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated.  %vill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjecte  in  14  CFR  Put  71 

Airspace,  Incorporation  by  reference, 
navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Avi^on 
Administration  amends  part  71  of  the 
Federal  Aviation  RegulatiiHU  (14  CFR 
Part  71)  as  follows:  .  - 

PART  71— DE8IQNATI0N  OF  CUkSS  A. 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYSi  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Anthdrity:  49  U.S.C  106(g),  40103,  40113, 
40120;  E.O.  10B54,  24  FR  9565, 3  CFR.  1959- 
1963  Comp.,  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997.  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700foet  or  more 
above  the  surface  of  the  earth 


ACEMOE5    Kansas  City.  Uchards-Gcbanr 
Airport.  MO  [Revised] 

Richards-Gebaur  Airport,  MO. 
(Lat  38'50'39"  N.,  bng.  94''33'37"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  gurfoce  within  a  6.8-mile 
radius  of  Richards-Gebaur  Airport  and  within 
3  miles  each  side  of  the  Richards-Gebaur  ILS 
localizer  course  extending  from  the  6.8  mile 
radius  to  7  miles  north  of  the  airport  and 
within  3  miles  each  side  of  the  FUchards- 
Gefaaur  ILS  localizer  course  extending  firom 
the  6.8-mile  radius  to  7  miles  south  of  the 
airport. 
•         •         •         •         • 

Issued  in  Kansas  Qty,  MO,  on  August  29. 
1997. 

Cnrieloplm  R.  BniB, 

Acting  Manager,  Air  Traffic  Division,  Central 
Begfon. 

[FR  Doc.  97-27362  FUed  10-16-97;  8:45  am] 
aajuNQ  oooc  4sie-is-M 


DEPARTMENT  OF  TRANSPORTATION 

'Fddaral  Aviation  AdminlatraUoN 

14CFRPart71 

[Airapaca  Docket  Na  tt-AMN-q 

Eatabliahmant  of  Ciaas  E  Airapaca; 
Drig9a.lD 

AQBCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SMMAIIY:  The  direct  final  rule 
published  on  June  17, 1997  (62  FR 
32683),  establishes  Class  E  airspace  at 
Teton  Peaks/Driggs  Municipal  Airport, 
Driggs.  ID.  This  action  also  amends  the 
Idaho  Falls,  ID.  1,200-foot  Class  E 
airspace  area.  The  effect  of  that  rule  is 
to  provide  adequate  controlled  airspace 
for  a  new  Global  Positioning  System 
(GPS-A)  approach  procedure  to  Teton 
Peaks/Driggs  Mimicipal  Airport.  This 
doctmient  confirms  the  effective  date  of 
that  rule. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  62  FR  32683  is  effisctive 
0901  UTC,  November  1, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
James  Riley,  ANM-520.4,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  S.W.,  Renton,  Washington 
98055-4056;  telephone  number  (425) 
227-2537. 

StIPPtEMENTARY  INfORMATION:  The  FAA 
published  the  direct  final  rule  with  a 
request  for  comments  in  the  Federal 

■  on  June  17. 1997  (62  FR  32683). 
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The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  sutunit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
November  1, 1997.  No  adverse 
comments  were  received,  and  thus  this 
document  confirms  that  the  final  rule 
will  become  effective  on  that  date. 

Issued  in  Seattle.  Washington,  on 
September  9, 1997. 

GIkui  a.  AduBS  m, 

Antstiurt  Manager,  Air  Tnffk  Division. 
Northwest  Mountain  Region. 

(FR  Doc  97-27395  Filed  10-16-97;  S:4S  am] 
MJJNQ  COM  4eie.i»^ 


DEPARTMENT  OF  TRANSPORTATION 
Fwlsral  AwMKni  Administration 
14CFRPart71  r   s— 

[Airapaoe  Oootot  Na  97-AQL-M]      '^'^ 

Modification  of  Ctaas  E  Airapac*; 
French  Lick,  IN 

AOBilCY:  Federal  Agency  Administration 
(FAA).  DOT. 

action:  Final  rule. 


f :  Tliis  action  modifies  Qass  E 
airspace  at  French  Lidc.  IN.  A 
Nondirectional  Beacon  (ND6)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (RWY)  8  has  been  developed 
for  French  Lick  Municipal  Airport. 
Controlled  airspace  extending  upward 
firom  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
adds  a  southwest  extension  to  the 
existing  controlled  airspace.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedtues  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

BFFecnvE  DATE:  0901  UTC.  January  1, 
1998. 

TOR  FURTHER  MFORMATKM  CONT  ACT: 

Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Agency  Administration.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 


SUPPLBilBfTARY  MFORMATKM: 
History 

On  Friday.  July  25. 1997.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E  airspace  at 
French  Lick.  IN  (62  FR  39978).  The 
proposal  was  to  add  controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  to  contain' Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
diuing  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroute  and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rule  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
One  comment  supporting  the  proposal 
was  received.  Class  E  airspace 
designations  for  airspace  areas  i 

extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10, 
'  1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  -part  71  of  the 
Federal  Aviation  Regulations  '14  CFR 
part  71)  modifies  Class  E  airsp.ce  at 
French  Lick,  IN,  to  accommodate 
aircraft  executing  the  NDB  RWY  8  SIAP 
at  French  Lick  Municipal  Airport. 
Controlled  airspwce  extending  upward 
from  700  to  1200  feet  AGL  is  needed  to 
contain  aircraft  exeorting  the  approach. 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sulwtantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Agency  Administration  amends 
14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aotfaority:  49  U.S.C  106(g).  40103. 40113. 
40120:  E.O.  10854.  84  FR  9565.  3  CFR  1959- 
1963  Comp..  p.  389. 

171.1    [Amendadl 

2.  The  incorporation  by  rafierence  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows-.^ 

Paraffoph  6005  Qass  B  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLINES    French  lick.  IN  IKevMad] 

French  Lick  Municipal  Airport,  IN 

(Ut  38'30'22"  N,  long.  88*3«13''  W) 
OranjNDB 
(Lat  3i*3V40r  N.  long.  «8'31'40-  W) 
That  airspace  extending  upward  from  700 
bet  above  the  nir£Ke  wiuin  a  6.5-mile 
radiiu  of  the  French  Lick  Municipal  Airport, 
and  within  5.9  mile  either  side  of  the  255* 
bearing  from  the  Oranj  NDB  extending  bom 
the  6.S-mile  radius  area  to  6.9  miles 
southwest  of  the  airport 
•        •        •        •        • 

Issued  in  Des  Phdnes.  Illinois  on 
September  15. 1997. 

Mauraaa  Weeds, 

Manager,  Air  Traffic  Division. 

(FRDoc  97-27393  Filed  10-16-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14  CFR  Part  71 
(Docfcet  Na  97-ACE-13I 

Amendment  to  Ctasa  E  Airapaoa^-  . 
Vinton,  lA 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Direct  final  rule;  request  for 
comments. 

8UMMURY:  This  action  amends  the  Class 
E  airspace  area  at  Vinton  Veterans 
Memorial  Airpark,  Vinton,  lA.  The  FAA 
has  developed  Standard  Instrument 
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Approach  Procedures  (SIAPs)  to 
Runway  (RWY)  9  and  RWY  27  based  on 
the  Global  Positioning  System  (GPS)  to 
serve  the  Vinton  Veterans  Memorial 
'  Airpark,  Vinton,  LA.  The  intended  effect 
of  this  action  is  to  provide  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  level  (AGL) 
to  accommodate  these  SIAPs  and  to 
provide  segregation  for  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  aircraft 
operating  in  visual  weather  conditions 
at  the  Vinton  Veterans  Memorial 
AirpuL 

DATES:  Effective  date.  0901  UTC. 
February  26, 1998.  Comment  date. 
Comments  must  be  received  on  or 
before  November  15, 1997. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE^520,  Federal  Aviation 
Administration.  Docket  Number  97- 
ACE-13, 601  East  12th  St,  Kansas  Qty, 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  houn 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 

FOR  FURTHER  MFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Ainpace  Branch.  ACE-520C,  Federal 
Aviation  Administration.  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 

SUPPLEMEKTARY  MFORMATION:  The  FAA 
has  developed  SIAPs  utilizing  the  GPS 
to  serve  the  Vinton  Veterans  Memorial 
Airpark,  Vinton,  lA.  The  amendment  to 
Class  E  ainpace  at  Vinton  Veterans 
Memorial  Airpark,  LA,  is  necessary  to 
provide  additional  controlled  airspace 
at  and  above  700  feet  AGL  to  contain  the 
new  SIAPs  witliin  controlled  ainpace 
and  thereby  fecilitate  separation  of 
aircraft  operating  under  instrument 
flight  rules  (IFR).  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  74O0.gE,  dated 
September  10, 1997.  and  effiactive 
September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  ainpace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 


The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  advene  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
advene  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  {>eriod,  the  FAA  ivill 
publish  a  document  in  the  Federal 
Register  Indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  efiiective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  wrritten  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  i>eriod. 

QminieBts  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
efiisctiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  data  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ACE-13."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  ^he  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontrovenial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  disctissed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  n^ative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

Liet  of  Sohjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  lefisience. 
Navigation  (air) 

AdoptioD  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  Part  71  of  the 
Federal  Aviation  RegtUations  (14  CFR 
Part  71)  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REP0RT1NQ 
POMTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Airtboritr  49  U.SjC.  106(g),  40103. 4011S, 
40120;  E.0. 10654,  24  PR  9565,  3  CFR.  19S»- 
1963  Comp.,  p.  389. 

171.1    [Amended] 

2.  Tlie  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
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Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997.  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Poroffaph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  mora 
above  the  surface  of  the  earth. 


ACKIAES    Vinten. lA [Kiwjaed] 

Vinton  Vsteraiu  Memorial  Airpark,  lA 
(Lat  42»13~03''  N..  long  92*01 '44"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.5-mile 

radius  of  Vintoo  Veterans  Memorial  AirparL 

•        •        •        •        • 

Issued  in  Kansas  Qty,  MO.  on  August  29, 
1997. 

CkriateplMr  K.  Bhia. 

Acting  \4anager.  Air  Traffic  Division,  Cuttral 
Bepon. 

(FR  Doc  97-27380  Filed  10-16-97;  8:45  ami 

I  COM  4ai«-1»4l 


DEPARnyiENT  OF  TRANSPORTAT10M 
Fedaral  Aviation  Administration 
14CFRPart71 


Dodal  Na  t7-AEA-iq 

EstabllaiinMnt  of  Oass  E  Alrapaca; 
Marlon,  VA;  Corraetion 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACnON:  Final  niie;  correction. 


;  This  action  corrects  an  entu' 
in  the  airspace  description  of  a  final  rule 
that  was  published  in  the  Federal 
■aglaler  on  May  23.  1997  (62  FR  28335), 
Airspace  Docicet  No.  97-AEA-18.  The 
final  rule  established  Gass  E  airspace  at 
Marion,  VA. 

EFfCCTtVE  DATE  October  17. 1997. 

FOR  FUHTMER  MFOMIATION  COMTACT:  - 
Michael  J.  Sanunartino.  Air  Traffic 
Division.  Operations  Branch.  AEA-530. 
Federal  Aviation  Administration, 
Federal  Building,  till,  John  F.  Kennedy 
Int'l  Airport,  famaica,  NY  11430; 
telephone:  (718)  553-4530. 

SUPKBMMTAIIY  MPOMMATION: 


Federal  RegiHer  doctunent  97-13581, 
Airspace  Docket  97-,\EA-18,  published 
on  May  23,  1997  (62  FR  28335). 
established  the  Class  E  airspace  at 
Marion.  VA.  An  error  was  discovered  in 
the  coordinates  of  the  airspace 
description.  This  action, corrects  that 
oror. 


Correction  to  Final  Role 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  airspace 
description  for  the  Marion.  VA,  Class  E 
airspace  area,  incorporate  ]  jy  refiarence 
in  §  71.1,  as  published  in  the  Federal 
Register  on  May  23,  1997  (62  FR  28335), 
(Federal  Register  Document  97-13581) 
is  corrected  as  follows: 

f  71.1    [CofTeeMQ 

On  page  28336,  column  1,  the 
airspace  description  for  Marion,  VA.  is 
corrected  to  read  as  follows: 


AEAVAB5    Marion.  VA  (Owractad] 

Mountain  Empire  Airport, 
MarionAVytheville.  VA 
(UL  36*53'41''N.,  long  Bfil-DO- W.) 
That  airspace  extending  up%rard  from  700 
{set  above  tne  surface  within  a  10-mile  radius 
of  Mountain  Empire  Airport  and  within  8 
miles  north  and  4  miles  south  of  the  073* 
bearing  from  the  airport  extending  from  the 
lO^nile  radius  to  16  miles  northeast  of  the 
airport. 
•        •        •        •        • 

Issued  in  Janoaica.  New  Yoric.  on 
September  16. 1997. 

Franklin  D.  Hitffieid, 

Manager.  Air  Traffic  Division.  Eastern  Region. 
(FR  Doc  97-27396  Piled  10-16-97;  8:45  am) 


OEPAfnUBIT  OF  TRANSPORTATION 

Fodaral  Aviation  Administration 

14CFRPart71 

[Airapaee  DodM  No.  tr-AEA-OOO] 

EstaMalimant  of  Ctaaa  E  Airapacs; 
East  Butlsr,  PA;  Correction 

AOBiCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule:  correction. 


r:  This  action  corrects  an  error 
in  the  airspace  description  of  a  final  rule 
that  was  published  in  the  Federal 
Ragleter  on  May  23. 1997.  Airspace 
Dodcet  No.  96-AEA-002.  The  final  rule 
established  Class  E  airspace  at  East 
Butler,  PA. 

■FfBCnve  DATE  October  17. 1997. 
FOR  FURTMER  MFORMATKM  CONTACT: 
Michael  J.  Sanunartino.  Air  Traffic 
Division.  Operations  Branch.  AEA-530, 
Federal  Aviation  Administration, 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica.  NY  11430*. 
telephone:  (718)  553-4530. 

SURPLBMBfTARY  af^MMATKM: 
Hietary 

Federal  Register  document  97-13585. 
Airspace  Docket  97-AEA-002. 


published  on  May  23,  1997  (62  FR 
28333),  established  the  Class  E  airspace 
at  East  Butler,  PA.  An  error  was 
discovered  in  the  airport  name  in  the 
airspace  description  exclusion  areas. 
This  action  corrects  that  errOr. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  airspace 
description  for  the  East  Butler  Class  E 
airspace  area,  incorporated  by  reference 
in  §  71.1,  as  published  in  the  Federal 
Register  on  May  23, 1997  (62  FR  28333). 
(Federal  Register  Docummt  97-13585) 
is  corrected  as  follows: 

171.1    (CorrectacQ 

On  page  28334.  column  1.  the 
airspace  description  for  East  Butler.  PA, 
is  corrected  to  read  as  follows: 

•        •        *        •        • 

AEAPAE5    EaatBudar.PAlCarraclad) 

Butler  Memorial  Hospital  Heliport.  PA 
Point  In  Space  Coordinates 
(LaL  40»5119-  N.,  long.  79^1'51'' W.) 
That  airspace  extending  upward  from  700 
feet  above  me  surface  within  a  6-niile  radius 
of  the  Point  In  Space  serving  Butler  Memorial 
Hospital  Heliport,  excluding  that  portion  that 
coincides  vritn  the  Butler,  PA.  dan  E 
airspace  area. 

Issued  in  Jam^ca.  New  YoiIl.  cm 
September  16, 1997. 

FrankUnO.  Hatfield. 

Manager.  Air  Traffic  Division.  Eastern  Begion. 
IFR  Doc  97-27502  FUed  10-16-97;  8:45  am] 


SECURITIES  AND  EXCHANGE 


17  CFR  Parta  230  and  240 

Noai  39-7470  and  94-30227;  87- 

Nalioq 


2»-Ml 

[International  Sertea 


RIN3236-AQ8S 

OflShora  Prasa  Oonfarancas.  MaaBngs 
with  Company  Rapraaantattvas 
Conducted  OWahora  arKl  Praaa  Ralatad 
OffalMMra 


AOENCT:  Secxirities  and  Exchange 

Commission. 

action:  Final  Rules. 

SUMMARY:  The  Commission  is  adopting 
two  safe  harbors  desimed  to  bdlitate 
U.S.  press  access  to  onshore  press 
activities.  The  two  safe  harbors  %vill 
clarify  the  conditions  under  whidi 
journalists  may  be  provided  access  to 
offshore  press  conferences,  offishore 
meetings  and  press  materials  released 
offshore,  in  which  a  present  or  proposed 
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offering  of  securities  or  tender  ofiiar  is 
discussed,  without  violating  the 
provisions  of  Section  5  of  the  Securities 
Act  of  1933,  or  the  procedtuel 
requirements  of  the  tender  offer  rules 
promulgated  under  the  Williams  Act 
EFFECTIVE  DATE:  The  rule  and 
amendments  will  become  efiisctive 
November  17,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Felicia^H.  Kimg,  Office  of  International 
Corpoiete  Finance,  Division  of 
Corporation  Finance,  at  (202)  942-2990. 
8UPPLBIENTARY  INFORMATION:  The 
Commission  is  adopting  a  safe  harbor 
with  respect  to  the  registration 
requirements  of  the  Sectirities  Act  of 

1933  ("Securities  Act")'  to  permit  a 
foreign  private  issuer  or  foreign 
government  issuer,  selling  security 
holder  or  their  representatives  to 
provide  any  journalist,  whether  foreign 
or  domestic,  with  access  to  press 
confiarences  held  outside  the  United 
States,  to  meetings  with  issuer  or  selling 
security  holder  representatives 
conducted  outside  the  United  States,  or 
to  press-related  materials  released 
outside  the  United  States,  at  (ff  in  which 
a  present  or  proposed  offiering  of 
securities  is  discussed  ("Seciuities  Act 
safe  hartxir").  The  safe  harbor  would 
clarify  that  providing  press  access  under 
the  safe  harbor  would  not  be  deemed  an 
"offier"  for  the  purposes  of  Section  5  ^  of 
the  Securities  Act;^  "directed  selling 
efforts"  within  the  meaning  of 
Regulation  S  *  luider  the  Securities  Act; 
or  a  "general  solicitation"  within  the 
meaning  of  Regulation  D '  under  the 
Securities  Act  The  Commission  also  is 
adopting  a  safe  harbor  whereby  a  bidder 
for  die  securities  of  a  foreign  private 
issuer,  as  well  as  the  subfect  company, 
their  representatives,  or  any  other 
person  specified  in  Rule  14d-9(d)  ^ 
under  the  Securities  Exchange  Act  of 

1934  ("Exchange  Act"),  will  not  be 
subject  to  the  filing  and  procedural 
requirements  of  Regulations  14D  ^  and 
14E'  under  the  Exchange  Act  by  virtue 
of  providing  any  journalist,  whether 
foreign  or  domestic,  with  access  to  its 
press  conferences  held  outside  the 
United  States,  to  meetings  with  its 
representatives  conducted  outside  the 
United  States,  or  to  press-related 
materials  released  outside  the  United 


■  IS  U.S.C  77a  et  mq. 

»15U.S.C77e. 

>17  CFR  230.135*. 

«17  CFR  230.901  thiough  17  CFR  23a904  and 
Praliminary  Nolei. 

>17  CFR  230.501  through  17  CFR  230.506  and 
Preliminary  Notes. 

•17CFR240.14d-9. 

^17CFR240.14d-l  through  17  CFR  240.14d-10. 

■17  CFR  240.14«-1  through  17  CFR  24ai4*-2. 


States,  at  or  in  which  a  present  or 
proposed  tender  offer  is  discussed 
("Tender  Offer  safe  harbor"). 

I.  Background 

U.S.  journalists  are  being  excluded  on 
a  regular  basis  from  the  ofbhore  press 
activities  of  foreign  issuers.'  This 
practice  may  not  foster  the  interests  of 
U.S.  investors,  since  the  information  is 
made  available  to  U.S.  press  shortiy 
following  the  release  of  the  information 
ofbhore.  Instead,  the  practice  is  both 
anti-competitive  and  potentially 
disadvantageous  to  U.S.  investors  by 
delaying  their  access  to  information  - 
made  immediately  available  to  investors 
ofEshore.  The  purpose  of  this 
ndemaldng  is  to  eliminate  this 
unintended  and  undesirable 
consequence  of  the  Commission's  rules 
governing  offering  publicity. 

The  Commission  published  for 
comment  in  October  1996  proposed  safe 
harbors  to  fecilitate  U.S.  press  access  to 
offishore  press  activities  conducted  by 
issuers,  selling  security  holders  and 
their  representatives  ("Proposing 
Release").  >o 

The  Commission  proposed  these  safe 
harbors  in  recognition  of  the  difficidties 
feced  by  journalists  for  publications 
with  significant  U.S.  circulation  in 
gaining  direct  access  to  offshore  press 
activities  in  which  a  present  or 
proposed  offering  of  securities  or  tender 
offer  is  discussed.  Many  issuers  have 
denied  these  journalists  access  to 
offshore  press  conferences,  offshore 
meetings  with  company  representatives 
and  press  materials  released  offshore 
that  pertain  to  a  present  or  proposed 
securities  offering  or  tender  offer  out  of 
concern  that  this  access  would  result  in 
a  violation  of  the  U.S.  federal  regulatory 
requirements  for  these  offerings.  Past 
rulemaking  and  interpretive  guidance 
by  the  Commission  and  its  staff  do  not 
appear  to  have  allayed  the  concerns  of 
companies  conducting  offshore  press 
activities,  and  U.S.  press  continue  to  be 
denied  access  to  o&hore  press  activities 
even  when  no  U.S.  offering  is 
contemplated. 

The  U.S.  Congress  has  also  been 
aware  of  this  exclusion.  In  the  National 
Securities  Markets  Improvement  Act  of 
1996, ' '  Congress  directed  the 
Commission  to  conduct  rulemaking  to 
clarify  the  status  of  ofbhore  press 
activities  imder  the  Seciuities  Act 


After  reviewing  the  thirteen  comment 
letters  received  on  the  proposed  safe 
harbors  and  fiirther  considering  the 
proposals,  '^  the  Commission  is 
adopting  the  safe  harbors  substantially 
as  proposed  with  one  significant 
modification.  The  Securities  Act  safe 
harbor  as  adopted  will  not  be  available 
to  U.S.  issuers. '3  Although  the 
Commission  initially  had  proposed 
making  that  safe  harbor  available  to  both ' 
foreign  and  domestic  issuers,  the 
Commission  has  determined  that  relief 
is  imnecessary  with  respect  to  U.S. 
issuers  and  that  it  may  be  preferable  to 
address  publicity  in  connection  with 
offerings  by  U.S.  issuers  in  a  more 
comprehensive  fashion. 

Some  foreign  jurisdictions,  unlike  the 
United  States,  permit  companies  that 
are  offering  securities  to  conduct  press 
conferences,  issue  press  releases,  and 
meet  with  members  of  the  press  during 
the  offiering  as  a  means  of  publicizing 
the  offering.  Foreign  issuers  adopting 
those  practices  are  uinlikely  to  be  doing 
so  for  the  purpose  of  circumventing  U.S. 
restrirtions  on  publicity.  On  the  other 
hand,  extending  the  safe  harbor  to  U^. 
issuers  that  have  not  traditionally 
employed  such  practices  in  the  offiering 
of  securities  unnecessarily  invites  that 
potential  for  abuse.  In  addition,  the 
Commission  imderstands  that  the 
difficulty  experienced  by  the  U.S.  press 
in  obtaining  access  to  foreign  press 
activities  is  most  significant  with 
respect  to  foreign  issuers.''*  Accordingly, 
by  excluding  U.S.  issuers  £rom  the 
Securities  Act  safe  harbor,  the 
Commission  is  crafting  a  narrow 
approach  that  addresses  the  concerns  of 
the  U.S.  press  by  accommodating  the 
anomalies  that  can  result  when  offshore 
offiering  practices  diffier  from  what  is 
permitted  in  the  United  States,  yet 
allows  the  Commission  to  consider 
crafting  a  regulatory  approach  with 
respect  to  U.S.  issuns  in  a 
comprehensive  feshion  both  with 
respect  to  offshore  and  domestic  press 
activities. 

The  Commission  may  reconsider  the 
safe  harbor  adopted  today  at  a  later  date 
in  light  of  its  ongoing  reexamination  of 


•  See  SEC  Rufa*  AW  OK.  EUROMONEY.  July 
1997,  at  64. 

•oReleMe  No.  39-7356  (Oct  10. 1996)  (61  FR 
545181. 

"Pub.  L  No.  104-290.  110  Stat.  3416  (1996) 
(codified  in  scattetad  tecti<»s  of  the  United  Slate* 
Code). 


■'The  comment  letters  are  available  for 
incpection  and  copying  in  the  Commission's  public 
reference  room.  Refer  to  file  number  S7-26-96. 
Comment  letters  thai  were  submitted  via  electronic 
mail  may  be  viewed  at  the  Commission's  web  sttK 
http7/www  3ac.gov. 

■'In  contrast,  the  Tender  Offer  safe  harbor  will  be 
■vailaMe  to  both  U.S.  and  foreign  bidders  as  long 
m  Ihm  laigel  company  qualifies  as  a  foreign  private 

"See  nipra  note  9.  See  also  Roberta  S.  Karmel 
a  Mary  S.  Head.  Barriers  to  Foreign  Issuer  Entry 
into  US.  Markets:  Symposium  on  Managing 
Economic  Interxtependence.  24  LAW  a  POLT 
IKTL  BUS.  1207  (19S3). 
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the  Commission's  regulation  of 
securities  o^erings  under  the  Securities 
Act  and  the  rules  thereunder.  In  July 
1996,  the  Conunission  issued  a 
Securities  Act  Concept  Release 
("Concept  Release")  '*  that  reviewed  the 
current  regulatory  framework  for 
securities  offerings,  particularly  with 
respect  to  reg\ilating  publicity  in 
connection  with  a  securities  offering. 
The  Concept  Release  suggested  a 
number  of  alternative  approaches  and 
solicited  comments  from  the  public. 
Many  commenters  recognized  that  this 
wide-ranging  examination  of  the 
permissible  level  of  publicity  in 
connection  with  securities  offerings  is 
fundamental  to  the  Commission's 
administration  of  the  Securities  Act.  On 
the  other  hand,  they  urged  that  the 
practice  of  excluding  the  U.S.  press 
bom  foreign  press  activities  itself 
presents  ongoing  significant  policy 
concerns  that  should  and  can  be 
addressed  in  a  narrow  and  expeditious 
feshion. 

n.  Securitiea  Act  Safe  Harbor 
A.  General 

The  Commission  is  adopting  Rule 
135e  under  the  Securities  Act  to  provide 
a  safe  harlmr  for  ofEshore  press  activities 
conducted  in  connection  with  an 
ofiiering  by  a  foreign  private  issuer  or 
foreign  government  issuer.  ■«  Under  the 
Securities  Act  safe  harbor,  a  foreign 
private  issuer  or  foreign  government 
issuer,  selling  seciuity  holder,  or  their 
representatives  may  provide  foreign  and 
U.S.  journalists  ■''  with  access  to 
ofEihore  press  conferences,  meetings 
with  issuer  or  selling  security  holder 
representatives  conducted  offshore,  or 
press-related  materials  released  ofbhore 
without  being  viewed  as  making  an 
"offer"  for  purposes  of  Section  5  of  the 
Securities  Act  as  long  as  certain 
conditions  enumerated  below  are 
satisfied.  Egress  activities  that  are 
covered  by  the  Securities  Act  safe 
harbor  also  would  not  constitute  a 
general  solicitation  or  general 
advertising  within  the  meaning  of 
Regulation  D.  or  "directed  selling 
efforts"  within  the  meaning  of 
Regulation  S.  The  Commission  is 


» No.  33-7314  (July  25.  1996)  |61  FR 
40044]. 

'*  "Foreign  private  issuer"  is  defined  in  Securities 
Act  Rule  405  (17  CFR  230.4051  and  Exchange  Act 
Rule  3b-4(c)  [17  CFR  240.3b-4(c)l. 

'''Consistent  with  th« Mommendation  of 
mwimenters.  the  saie  hnfaor  doe*  not  provide  a 
tMoMnn  of  "journalist."  In  response  to  questions 
.  by  asMMnters.  the  Comjnissioo  notes  that  it  views 
OkJtae  services  and  independent  free-lance  writers 
•sboaa  fide  "joumalists"  under  both  the  Securitiea 
Act  safe  harbor  and  Tender  Ofler  safe  harbor. 


adopting  amendments  to  Rule  502  ■'  of 
Regulation  D  and  Rule  902  <^  of 
Regulation  S  » to  reflect  this. 

As  adopted,  the  safe  harbor  will  apply 
to  all  foreign  private  issuers  and  foreign 
governments  regardless  of  whether  these 
issuers  file  periodic  Exchange  Act 
reports  with  the  Commission.  In 
addition,  representatives  of  the  issuer 
and  the  selling  security  holders,  such  as 
underwriters  and  public  relations  firms, 
may  rely  on  the  safe  harbor,  although 
persons  with  no  relationship  to  the 
issuer  are  excluded  from  the  safe  harbor. 

As  in  the  proposal,  the  safe  harbor 
does  not  cover  paid  advertisements.  The 
Commission  also  noted  in  the  Proposing 
Release  that  analysts'  research  reports 
would  not  be  covered,  since  Securities 
Act  Rules  138  2>  and  139^  cover  those 
reports.  Several  commenters  opposed 
the  exclusion  of  analysts'  reports  from 
the  Seciuities  Act  safe  harbor  because 
these  reports  are  often  distributed  as 
part  of  the  ofbhore  offering  process. 
However,  the  Commission  did  not 
intend  that  providing  research  reports  in 
written  press-related  materials  would 
cause  any  materials  included  in  the 
press  package,  including  analysts' 
research  reports,  to  lose  safe  harbor 
protection.  To  clarify,  analysts'  research 
reports  would  be^rovered  by  the  new 
safe  harbor  (even  if  Rules  138  and  139 
are  not  available)  to  the  same  extent, 
and  under  the  same  conditions,  as  other 
written  materials  in  the  package.^^ 

The  safe  harlxir  only  applies  to  the 
Section  5  registratior,  requirements  of 
the  Securities  Act  The  scope  of  the 
antifraud  or  other  provisions  of  the 
federal  securities  laws,  including 
Sections  12(a)(2)  ^*  and  17(a) "  of  the 
Securities  Act,  that  relate  to  both  oral 
and  written  material  misstatements  and 
omissions  in  the  offer  and  sale  of 
securities  will  not  be  affected  by  the  safe 
harbor. 

B.  Conditions  to  the  Safe  Harbor 

The  Securities  Act  safe  harbor  is 
available  only  if  the  conditions 
described  below  are  satisfied.  These 
conditions  are  intended  to  minimize  the 


'» 17  CFR  230.502. 

'•17  CFR  230.902. 

» Preliminary  Note  7  of  Regulation  S  is  being 
amended  to  clarify  the  relationship  of  that  general 
statement  to  the  Securities  Act  safe  hartxir  and 
Tender  Offer  safe  harbor. 

''17CFR230.13S. 

°17  CFR  230.139. 

"  The  applicatioa  of  Section  S  of  the  Securities 
Act  to  the  publication  of  analysts'  reports  by 
analysts  themselves,  rather  than  by  an  issuer  or 
selling  security  holder,  will  continue  to  be 
considered  separately  under  Rules  138  and  139 
under  the  Securities  Act. 

>*15U3.C77UaK2). 

»15U.S.C77«|(a). 


possibility  that  issuers  may  use  the  safe 
harbor  to  circumvent  important 
Securities  Act  protections. 

The  safe  harbor  as  adopted  is  a  purely 
objective  test.  All  of  the  nine 
commenters  who  addressed  the 
desirability  of  an  objective  test 
supported  that  approach.  Many  of  them 
believed  that  a  subjective  test  would 
result  in  the  continued  exclusion  of  U.S. 
press  from  offshore  press  activities.  In 
addition,  commenters  noted  that  tixe 
antifraud  and  civil  liability  provisions 
of  the  federal  securities  laws  should 
provide  adequate  protection  to 
investors. 

1.  Press  Activity  Must  Occtu'  Offshore 

The  press  activities  that  are  covered 
by  the  safe  harlrar  must  occur  outside  of 
the  United  States.^*  To  come  under  the 
safe  harbor,  a  press  conference  or 
meeting  with  issuer  or  selling  security 
holder  representatives  must  be 
conducted  outside  the  United  States, 
and  any  press-related  materials  must  be 
released  outside  of  the  United  States. 
Under  this  approach,  the  journalist  to 
whom  access  is  provided  must  receive 
any  written  press-related  materials  at  a 
physical  location  and  address  that  is 
ofbhore.  In  addition,  conferenceh.calls  in 
which  at  least  one  of  the  participants  is 
located  in  the  United  States  would  not 
be  covered  by  the  safe  harbor. 

Follow-up  press  contacts  in  which  the 
journalist  (whether  foreign  or  U.S.)  is 
located  in  the  United  States  at  the  tf^ne 
of  the  follow-up  are  not  included  in  the 
safe,  harbor.  As  one  of  the  commenters 
pointed  out,  this  should  not  be  a 
problem  in  most  cases,  since  journalists 
who  attend  oCbhore  press  conferences 
typically  are  based  offshore.  As  this 
commenter  stated  in  its  letter 

We  do  not  believe  follow-up  conversation< 
(citation  omitted)  present  a  major  issue 
because  in  most  cases  we  believe  journalists 
based  ofEshore  will  be  attending  the  o&hore 
press  conferences  rather  than  U.S.  residents 
travelling  to  another  country.  Attemptiiig  to 
cover  foilow-up  conversations  or  other 
conuniinications  where  one  party  is  in  tlia 
United  States  would  pose  an  lumecessaiy 
complication  for  operation  of  the  safis 
haifaor." 

This  approach  is  consistent  with  the 
limited  goal  of  accommodating  difiisrent 
offering  practices  followed  in  the 
issuer's  home  jurisdiction  to  avoid 
exclusion  of  U.S.  press  frnm  those 


^For  clarification,  a  definition  of  "United  Stales" 
has  been  included  in  Rule  1 35e  that  is  the  same  as 
the  definition  used  in  Rule  902(p)  of  Regulation  S 
(17  CFR  230.902(p)l.  "United  States"  U  defined  to 
include  the  United  Sutes  of  America,  its  territories 
and  poaaessioos.  as  well  as  the  individual  states  of 
tha  United  States  and  the  District  of  Columbia. 

"Commem  letter  from  Oow  lonas  k  Company. 
Inc.  of  12/17/96.  at  p.  S. 
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activities.  This  also  is  consistent  with 
the  general  territorial  approach  used  in 
the  application  of  the  Securities  Act 
registration  requirements.^* 

2.  OfEshore  Offering 

As  a  condition  to  the  safe  harbor,  the 
offering  must  not  occur  solely  within 
the  United  States.  This  condition 
reflects  the  Commission's  concern  that 
an  issuer  not  conduct  press  activities 
solely  to  "condition  the  market"  in  the 
United  States  for  the  issuer's  securities. 
There  is  a  far  greater  likelihood  that 
ofbhore  publicity  with  respect  to 
offerings  that  are  made  exclusively  in 
the  United  States  is  intended  for  that 
purpose. 

Some  commenters  urged  the 
Commission  to  include  U.S.-only 
offerings  in  the  Securities  Act  safe 
harbor.  They  noted  that  these  offerings 
may  be  newsworthy  events  in  the  home 
jurisdictions  of  foreign  issuers,  and  that 
certain  foreign  jtirisdictions  may  even 
require  disclosure  of  these  offerings. 
Rules  134,»  135  *>  and  135c »'  under  the 
Securities  Act  should  provide  adequate 
protection  for  issuers  giving  notice  of 
offerings.  In  addition,  even  if  the  new 
safe  harbor  and  Rules  134, 135  and  135c 
do  not  cover  the  press  activities  for  U.S.- 
only  offerings  of  foreign  issuers,  this 
does  not  necessarily  mean  that  allowing 
U.S.  press  access  would  cause  a  Section 
5  violation.  Instead,  that  question  would 
depend  on  an  analysis  of  all  the  fects 
and  circumstances." 

The  condition  that  at  least  part  of  the 
offering  be  made  offshore  does  not 
impose  any  requirement  that  a  specific 
amount  be  offered  offshore.  The 
commenters  that  addressed  this  issue 
strongly  supported  this  approach. 
Commenters  noted  that  requiring  a 
specific  miniiniitn  portion  of  the 
offering  to  take  place  offshore  would 
undercut  the  benefit  of  the  safe  harbor. 
Because  issuers  may  not  know  how 
much  of  an  offisring  will  be  made 
o&hore,  this  uncertainty  could  lead 
them  to  exclude  journalists  bom 
ofbhore  press  activities  unnecessarily. 
There  must,  however,  be  an  intent  to 
make  a  bona  fide  offering  offshore;  the 
mere  offering  of  a  token  amount  will  not 
suffice  to  bring  the  transaction  within 
the  safe  harbor.  Should  the  Commission 
become  aware  of  abuses  involving 
offerings  that  do  not  appear  to  include 
a  bona  fide  ofbhore  component,  it  will 


revisit  the  rule  to  consider  imposing  a 
stricter,  more  objective  standard. 

3.  Access  Provided  to  Both  U.S.  and 
Foreign  Journalists 

Another  condition  of  the  safe  harbor 
is  that  the  offshore  press  activity  must 
be  available  to  foreign  journalists,  as 
well  as  to  U.S.  journalists.  The  safe 
harbor  would  not  be  available  if  only 
U.S.  journalists  were  permitted  to  attend 
the  ofbhore  press  activity  or  to  receive 
the  ofbhore  press-related  materials. 
This  minimizes  the  possibility  that  the 
safe  harbor  would  be  used  to  channel 
publicity  regarding  the  offering  solely 
into  the  United  States.  Foreign 
journalists  must  have  the  same  access  to 
the  offshore  press  activity  or  materials, 
although  the  safe  harbor  does  not 
require  the  issuer  to  monitor  whether 
foreign  journalists  actually  attend  the 
offshore  press  activity  or  actually 
receive  the  offshore  press-related 
materials  for  the  safe  harl)or  to  apply. 
The  Commission  has  determined  that 
the  actual  attendance  or  receipt  of 
materials  by  foreign  journalists  is 
beyond  the  issuer's  control,  and  that  a 
monitoring  requirement  would  be  too 
burdensome. 

In  the  Proposing  Release,  the 
Commission  indicated  that  it  would 
view  "one-on-one"  interviews  with  a 
U.S.  journalist  as  covered  by  the  safe 
harbor.  However,  if  the  "one-on-one" 
meeting  was  conducted  on  an 
"exclusive"  basis  with  a  purely  "U.S. 
publi<:ation"  and  no  other  "one-on-one" 
interviews  with  other  foreign 
publications  were  given,  the 
Commission  expressed  its  concern  that 
the  exclusive  "one-on-one"  presentation 
might  signal  a  scheme  to  channel 
publicity  regarding  the  offering  into  the 
United  States.  Nonetheless,  the 
Commission  indicated  in  the  Proposing 
Release  that  if  an  issuer  or  its 
representatives  conducts  a  press 
conference  that  complies  with  the 
requirements  of  the  safe  harbor  [e.g., 
where  both  U.S.  and  foreign  journalists 
are  allowed  to  attend)  either  before  or 
after  the  exclusive  "one-on-one" 
meeting  with  a  purely  domestic 
publication,^^  the  Commission  would 
view  the  exclusive  interview  as  covered 
by  the  safe  harbor.  A  few  commenters 
objected  to  this  interpretation  as  unduly 
restrictive  and  unnecessary.^  However, 


the  Commission  continues  to  believe 
that  there  is  a  real  basis  for  concern  that 
the  exclusive  "one-on-one"  would  be 
used  solely  to  channel  publicity  into  the 
United  States,  absent  an  ofbhore  press 
conference  or  other  foreign  press  , 

activity  conducted  in  connection  with 
an  offering. 

4.  Written  Materials  Requirements 

Written  materials  that  are  released  to 
journalists  imder  the  safe  harbor  present 
special  concerns,  especially  if  the 
materials  are  released  with  respect  to  an 
offering  that  is  likely  to  be  of  significant 
interest  to  U.S.  investors.  The 
Commission  is  concerned  that  materiab 
may  result  in  offers  of  securities  in  the 
United  States  without  the  protections  of 
the  federal  securities  laws,  or  in 
conditioning  the  market  in  the  United 
States  for  the  seciuities  to  be  offered.  To 
address  these  concerns,  the  Commission 
proposed  additional  prtx^ural 
safeguards  to  be  imposed  onVritten 
materials  released  to  journalists.  These 
safeguards  were  intended  to  alert 
recipients  that  such  materials  should 
not  be  considered  an  offer  of  securities 
for  sale  in  the  United  States,  and  that 
when  and  if  an  offer  is  made  in  the 
United  States,  the  appropriate  required 
disclosure  would  be  disseminated  at 
that  time. 

The  Commission  is  adopting  the 
"Written  Materials  Requirements" 
substantially  as  proposed.^'  These 
requirements  must  be  met  whenever 
written  materials  released  under  the  safe 
harbor  discuss  an  offering  of  securitiea 
by  any  foreign  private  issuer  and  foreign 
government  where  pari  of  the  offering  is 
or  will  be  conducted  in  the  United 
States.  The  requirements  apply 
irrespective  of  whether  the  U.S.  portion 
of  the  offering  is  registered  or  exempt 
However,  consistent  with  the  Proposing 
Release,  the  "Written  Materials 
Requirements"  will  not  be  imposed  on 
securities  offerings  of  foreign  private 
issuers  and  foreign  governments  that  are 
offered  and  sold  wholly  offshore 
because  those  offerings  would  appear  to 
be  of  less  significant  interest  to  U.S. 
investors. 

The  "Written  Materials 
Requirements"  are  as  follows: 


»  See  Rule  901  of  Regulation  S  (17  CFR  230.901). 
"17  CFR  230.134. 
'•17  CFR  230.135. 
» 17  CFR  230.13SC 

"Preliminary  Note  7  to  Regulation  S  should 
continue  to  provide  guidance  in  that  inatanca. 


"The  Conunission  does  not  bdieve  that  the  press 
conference  must  be  conducted  within  any 
particular  time  frame.  In  the  Commission's  view,  a 
praes  conference  held  in  connection  with  the 
oiiering  would  be  sufficient  evidence  that  the 
exclusive  "one-on.ooe"  was  not  an  attempt  to 
condition  the  U.S.  markets. 

>*Some  commenters  opposed  the  press 
cooference  requirement  for  purely  domestic 


publications  as  uimecessary  for  legitimate  news 
coverage.  See  comment  letter  from  Bloomberg  UP. 
of  12/17/96,  at  p.  8.  and  conuneot  letter  from 
Sullivan  k  Cromwell  of  12/20/96.  at  p.  13. 

"As  originally  proposed,  the  "Written  Materials 
Requirements"  were  required  to  be  satisfied 
whenever  the  written  materials  discussed  an 
offering  of  securities  by  a  U.S.  issuer.  Because  U.S. 
issuers  will  not  be  covered  by  the  safe  harbor,  as 
initially  contemplated  in  the  Proposing  Releaaa,  the 
"Written  Materials  Requirements"  have  been 
modified  to  reflect  this. 
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1.  The  materials  must  include  a  statement 
that  the  materials  are  not  an  offer  of 
securities  for  sale  in  the  United  States:  that 
the  securities  may  not  be  offered  or  sold  in 
the  United  States  unless  they  are  registered 
or  exempt  from  registration:  and  that  any 
public  offering  of  securities  to  be  made  in  the 
United  States  will  be  made  by  means  of  a 
prospectus  that  will  contain  detailed 
information  about  the  company  and 
management,  as  well  as  finiancial  statements. 
In  addition,  if  any  portion  of  the  offering  will 
be  registered  in  the  United  States,  the 
materials  must  include  a  legend  stating  this 
intention. 

2.  The  isstier  or  selling  security  holder 
cannot  attach  to.  or  otherwise  make  a  part  of, 
the  written  materials  any  form  of  purchase 
order  or  coupon  that  could  be  returned 
indicating  interest  in  the  offering. 

Several  canmentere  objected  to 
certain  aspects  of  the  "Written  Materials 
Requirements,"  most  notably  tbe 
legending  requirements  and  tbe  coupon 
prohibition.  They  contended  that  these 
requirements  would  make  the  safe 
hartMr  difficult  to  apply  without 
improving  investor  protection. 
Nonetheless,  tbe  Commission  believes 
that  these  requirements  significantly 
reduce  tbe  possibility  that  written 
materials  released  to  U.S.  joiunalists, 
and  that  may  come  into  tbe  bands  of 
U.S.  investors,  will  be  used  to  offer 
sectirities  in  tbe  United  States  without 
tbe  protections  of  tbe  U.S.  securities 
laws.  Since  tbe  requirements  are  only 
imposed  when  tbe  issuer  is  otherwise 
required  to  meet  U.S.  offering 
regulations  because  a  portion  of  tbe 
ofilBring  is  to  be  made  in  tbe  United 
States,  tbe  requirements  are  not  unduly 
burdensome  and  tbe  possibility  of 
inadvertent  violations  is  minimal 

m.  Teader  Ofier  Salt  Harbor 

A.  General 

Tbe  Commission  is  adopting  tbe 
Tender  Offer  safe  barlwr  as  proposed. 
Tbe  safe  harbor  is  only  available  with 
respect  to  a  target  company  tbat  is  a 
foreign  private  issuer,^  and  is  narrowly 
crafted  to  permit  both  tbe  bidder  and 
foreign  target  to  conduct  tbeir  activities 
in  a  manner  consistent  «vitb  local 
ofilBring  practices.  Pursuant  to  Rule  14d- 


^Sevoral  coauneDten  objected  to  this  limited 
•ppUcabon  of  tha  safa  hart»r.  Thsy  noted,  among 
Otter  tUagS.  that  bidders  may  have  difficulty 
■srartaiBiln  wbethar  a  tar^  company  quaiifias  as 
a  lonipi  private  issuer.  However,  ttie  Commissioa 
has  dMHmined  that  the  safe  hartmr  is  easiest  to 
apply  if  a  foreign  private  issuer  definition  i«  used. 
A  bidder  may  prastune  that  a  target  company 
lyialiftw  as  a  "foreign  private  issuer"  if  tbe  target 
'  is  a  foreign  isMiar  that  Bias  registration 
I  with  the  Commission  on  The  disclosure 
I  specifically  designated  for  foreign  private 
I  (such  as  Form  F-1  or  Form  20-F).  claims  the 
nptioa  from  Exchange  Act  ragistration  pursuant 
to  Exchange  Act  Rule  lZg3-2(b)  (17  CFR  240.12g3- 
2(b)l.  or  is  ooi  laportiag  in  the  Unilad  Slates. 


1  under  tbe  Exchange  Act,  ^^  as 
amended,  a  bidder  for  the  securities  of 
a  foreign  private  issuer,  as  well  as  tbe 
foreign  target  company,  tbe 
representatives  of  either  and  any  other 
person  who  may  have  a  filing  obligation 
under  the  Williams  Act  would  not  be 
deemed  to  have  triggered  tbe  filing  and 
prtxrediual  requirements  of  tbe  Williams 
Act  '*  by  virtue  of  providing  U.S.  or 
foreign  journalists  with  access  to 
offshore  press  conferences,  ofbhore 
meetings  with  representatives,  and 
press-related  materials  released 
offshore,  at  or  in  which  a  present  or 
proposed  tender  offer  '^f  seciuities  is 
discussed.^  Although  tbe  safe  harbor 
will  be  available  to  either  a  U.S.  or  a 
foreign  bidder,  tbe  safe  harbor  will  only 
be  applicable  if  tbe  target  company  is  a 
foreign  private  issuer.  Tbe  safe  harbor 
will  not  be  available  for  tbe  securities  of 
a  U.S.  target  issuer  because  there 
appears  to  be  no  need  to  accommodate 
foreign  offering  practices  in  tbat 
instance. 

Tbe  safe  harbor  only  afiiscts  tbe 
triggering  of  tbe  filing  and  procedural 
requirements  of  tbe  Williams  Act,  and 
would  not  affiact  tbe  scope  or 
applicability  of  tbe  antifraud 
probibition  of  Section  14(e)  «>  of  tbe 
Exchange  Act,  or  tbe  probibition  against 
trading  on  material  nonpublic 
information  regarding  a  tender  offer  in 
Rule  14e-3'«'  under  the  Exchange  Act 

Tbe  piupose  of  tbe  Tender  Oner  safe 
harbor  is  to  prevent  tbe  application  of 
tbe  U.S.  tender  offer  rules  before  a 
bidder  is  prepared  to  proceed  with  tbe 
offer.  After  an  offer  has  commenced 
with  tbe  filing  of  documents  with  tbe 
Commission  under  Regidation  140,  tbe 
safe  harbor  would  not  be  available. 

B.  Conditions 

Hie  applicability  of  tbe  Tender  Offer 
safe  harbor  is  sub)ect  to  several 
conditions  that  are  analogous  to  tbe 
Securities  Act  safe  harbor  conditions. 
Both  U.S.  and  foreign  journalists  must 
have  access  to  the  o&hore  press 
activity,  and  the  written  materials  that 
are  covered  by  the  safe  harbor  must  be 
appropriately  legended  in 
circumstances  where  significant  U.S. 


"17CFR240.14d-I. 

"(MUiofe  press  activity  during  a  tender  offer 
would  not  trigger  the  following  requirements: 
Section  14(dXl)  [15  US.C  78n(dKl)l  through 
Section  14(dK7)  (15  U  S.C  78n(dM7)|  of  the 
Exchange  Act.  Regulation  14D  (17  CFR  240.14d-l 
through  17  CFR  240.14d-10),  and  Rules  14«-1  (17 
CFR  240.14e-l]  and  14e-2  (17  CFR  240.14e-2]. 

'*The  Teoder  Offar  safe  haihor.  however.  «vould 
not  exempt  {rom  the  Sa6uritias  Act  jegistralion 
requirements  exchange  oAars  in  which  a  VS. 
bidder  is  involved. 

«»15U.S.C7Sn(e). 

«>  17  CFR  24ai4e-3. 


investor  interest  in  tbe  tender  offer  is 
likely.  In  addition,  no  means  to  tender 
seciuities,  or  coupons  tbat  could  be 
returned  to  indicate  interest  in  tbe 
tender  offer  may  be  provided  as  part  of 
any  press-related  materials. 

fi  tbe  present  or  proposed  tender  ofiisr 
described  in  tbe  written  materials 
released  imder  tbe  proposed  tender  offer 
safe  harbor  is  for  equity  seciuities 
registered  under  Section  12  ^^  of  tbe 
Exchange  Act.  tbe  materials  must 
comply  with  certain  requirements 
("Written  Materials  Requirements").*' 
These  requirements  are  as  follows: 

1.  The  materials  must  include  a  statement 
that  the  materials  are  not  an  extension  of  the 
tender  offer  in  the  United  States  for  a  class 
of  equity  securities  of  the  subject  company. 
In  addition,  if  the  bidder  intends  to  extend 
the  tender  ofiier  in  the  United  States  at  some 
future  time  for  a  clasa  of  equity  securities  of 
the  subject  company,  the  materials  must 
include  a  legend  stating  tliis  intention  and 
stating  that  the  pnxwdural  and  filing 
retjuirmnants  of  the  Williams  Act  will  be 
satisfied  at  that  time. 

2.  No  means  to  tender  securities,  or 
coupons  that  could  be  returned  to  indicate 
interest  in  the  tender  offer  may  be  provided 
as  part  of.  or  attached  to.  any  press-related 
materials. 

IV.  Cartafai  Findings 

Section  23(a)  of  the  Exchange  Act** 
requires  the  Commission  to  consider  tbe 
anti-competitive  effects  of  any  rules  it 
adopts  tbereimder,  if  any,  and  tbe 
reasons  for  its  determination  tbat  any 
burden  on  competition  imposed  by  sucb 
rules  is  necessary  or  appropriate  to 
further  the  piuposes  of  tbe  Exchange 
Act  Furthermore,  Section  2  ^^  of  tbe 
Securities  Act  and  Section  3  *^  of  tbe 
Exchange  Act,  as  amended  by  tbe 
National  Securities  Markets 
Improvement  Act  of  1996,*^  provide  tbat 
whenever  tbe  Commission  is  engaged  in 
rulemaking  and  is  required  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  tbe  public 
interest,  tbe  Commission  also  sball 
consider,  in  addition  to  tbe  protection  of 
investors,  whether  tbe  action  will 


«15U.S.C7Si. 

'"  As  with  the  Written  Materials  Requirements 
under  the  Securities  Act  safe  harbor,  soma 
commenters  objected  to  the  legending,  and  coupoa 
conditions  of  the  Tender  Offer  safe  harbor.  The 
Conunission  believes  thai  Ihaae  conditions  reduce 
the  possibility  that  the  Tender  Offer  safe  harbor  will 
be  used  to  circumvent  the  protections  provided  by 
tbe  federal  seciuities  laws.  The  Written  Materials 
Requirements  do  not  apply  where  those  protections 
are  not  applicable,  including  in  the  case  of  tender 
offers  for  a  class  of  equity  securities  that  is  not 
registered  with  the  Commission,  or  tender  offers  far 
debt  securities. 

««15U.S.C78w(a). 

«15U.S.C77b. 

•15U.S.C78C 

"  I»ub.  L.  Mo.  104-290.  §  lOe.  110  StaL  3416 
(1906). 
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promote  efficiency,  competition,  and 
camtal  formation. 

The  Commission  bas  considered  tbe 
rule  and  amendments  discussed  in  this 
,  release  in  light  of  the  comments 
received  in  response  to  tbe  Proposing 
Release  and  tbe  standards  in  Section 
23(a)  of  tbe  Exchange  Act.  Tbe  rule  and 
amendments  are  intended  to  reduce 
anti-competitive  barriers  between  U.S. 
and  foreign  journalists.  As  a  resuit  of  tbe 
rule  and  amendments,  U.S.  journalists 
will  have  increased  access  to  ofEsbore 
press  activities  conducttnl  by  issuers 
and  selling  security  holders  and,  in  tbe 
case  of  tender  offers,  by  bidders  for 
foreign  private  issuers,  as  well  as  tbe 
foreign  target  company  itself.  Although 
some  of  tbe  requirements  under  tbe  safe 
harbors,  sucb  as  tbe  legending 
requirements  and  coupon  probibition, 
may  place  certain  burdens  on  those  wbo 
wish  to  rely  on  tbe  safe  harbors,  tbe 
overall  eBect  of  tbe  aaSe  harbors  is  to 
decrease  anti-competitive  barriers. 
Without  tbe  safe  harbors,  U.S.  press  will 
continue  to  be  excluded  from  tbe 
oCCsbore  press  activities  of  foreign 
issuers.  This  may  harm  U.S.  investors 
because  they  eventually  receive  tbe 
infbnnation  disseminated  ofEsbore,  bnt 
on  a  delayed  basis.  With  tbe  safe 
barbers,  U.S.  investors  will  have  access 
to  information  about  tbeir  investments 
in  a  more  timely  and  efBcient  manner. 
Tbe  safe  harbors  adopted  today  will 
fecilitate  U.S.  press  access  to  the 
ofCtbore  press  activities,  and  promote 
efBciency,  competition  and  capital 
formation  by  removing  information 
barriers  tbat  may  inadvertenUy  barm 
U.S.  investors  and  otherwise  fecilitating 
foreign  issuer  access  to  U.S.  markets. 

V.  Coet-Bmefit  Analysis 

Tbe  new  rule  and  amendments  will 
not  impose  any  significant  new  burdens 
on  issuers.  No  new  registration, 
reporting  or  filing  buidens  will  be 
imposed  on  issuers  and  selling  security 
holders  as  a  residt  of  tbe  safe  harbors. 
Tbe  purpose  of  the  safe  harbors  is  to 
increase  tbe  access  of  U.S.  journalists  to 
tbe  offshore  press  activities  of  issuers 
and  selling  security  holders  and,  in  tbe 
case  of  tender  offers,  bidders  for  foreign 
private  issuers  and  tbe  target  company 
itself.  Currentiy,  U.S.  journalists  are 
excluded  from  the  offshore  press 
activities  of  foreign  issuers.  Instead  of 
protecting  U.S.  investors,  this  practice 
may  disadvantage  U.S.  investors 
because  tbeir  access  to  information  is 
delayed.  Tbe  new  rule  and  amendments 
will  eliminate  this  unintended 
consequence  of  tbe  Securities  Act's 
regulation  of  offering  publicity. 

Although  some  of  tbe  Written    ' 
Materials  Requirements  under  either 


safe  harbor  margiBaUy  may  increase 
burdens  for  those  willing  to  rely  on  tbe 
safe  harbors,  these  requirements  are 
intended  to  ensure  that  activities 
covered  by  the  safe  harbors  are  not 
actually  offerings  of  securities  or  tender 
offers  in  tbe  United  States.  Because  tbe 
safe  harbors  sboidd  eliminate  barriers  to 
press  access,  tbe  overall  result  of  tbe 
safe  harbors  is  to  reduce  the  burdens 
and  costs  currentiy  associated  with 
limited  and  imeven  press  access. 
Moreover,  tbe  burdens  imposed  by  tbe 
Written  Materials  Requirements  are 
negligible.  Based  on  an  informal  survey 
taken  by  Commission  staff  of  attorneys 
in  private  practice  whose  clients  could 
be  expected  to  rely  on  these  safe 
harbors,  tbe  Commission  has  estimated 
tbat  tbe  maximum  compliance  costs  of 
these  legending  requirements  is  $500  in 
printing  costs  for  each  instance  that  the 
requirements  are  triggered. 

Under  the  Securities  Act  safe  harbor, 
tbe  Written  Materials  Requirements  are 
intended  to  help  ensure  tbat  press- 
related  materials  distributed  imder  tbe 
safe  harbor  will  not  result  in  an  offering 
of  securities  to  U.S.  investors  without 
tbe  protection  of  tbe  securities  laws. 
Tbe  written  materials  must  include  a 
legend  expiicitiy  stating  tbat  tbe 
materials  are  not  an  offer  of  securities  in 
tbe  United  States,  and  tbat  no  money  or 
other  consideration  is  being  solicited 
tbrougb  tbe  materials.  The  issuer  or 
selling  security  holder  also  must  state  if 
it  intends  to  register  any  part  of  tbe 
offisring  in  tbe  United  States.  In  addition 
to  these  legending  requirements,  issuera 
and  selling  security  holders  may  not 
include  a  purchase  order  or  coupon 
with  the  written  materials. 

Although  some  commenters 
contended  tbat  these  requirements  are 
unnecessary  and  burdensome,  the 
Commission  bas  determined  tbat  these 
requirements  are  necessary  to  safeguard 
tbe  safe  harbor  bom  potential  abuse. 
Tbe  burdens  imposed  are  minimal,  tmd 
enable  tbe  Commission  to  adopt  an 
objective  approach  tbat  should  reduce 
needless  baniers  to  U.S.  press 
participation  in  offshore  press  activities 
with  minimnl  burden. 

Tbe  Tender  Ofiiar  safe  harbor  contains 
similar  Written  Materials  Requirements. 
Bidders  for  tbe  securities  of  foreign 
private  issuers  and  tbe  foreign  target 
companies  must  comply  with  these 
requirements  when  they  release  written 
press-related  materials  under  this  safe 
harbor.  The  materials  must  include  a 
legend  stating  tbat  tbe  materials  should 
not  be  construed  as  extending  a  tender 
offer  in  tbe  United  States,  and  tbat  no 
money  or  other  consideration  is  being 
solicited  through  tbe  materials.  U  tbe 
bidda  intaniis  to  extend  tbe  tender  offer 


in  tbe  .United  States  in  tbe  future,  tbe 
written  materials  must  include  a 
statement  to  that  effect  In  addition,  no 
coupons  or  means  of  tendering 
securities  must  be  indtided  with  tbe 
materials. 

Tbe  requirements  under  both  safe 
barbers  are  intended  to  protect  U.S. 
investors  from  potential  use  of  tbe  safe 
barbors  as  a  means  of  circumventing  tbe 
protections  provided  by  tbe  federal 
securities  laws.  The  Commission  does 
not  consider  these  requirements  to  be 
unduly  burdensome,  especaally  in  light 
of  tbe  important  investor  protecticms 
they  provide  and  the  benefits  provided 
by  the  new  safe  harbors.  Moreover,  each 
issuer  can  engage  in  its  own  cost-benefit 
analysis  to  determine  whether  tbe 
burdens  imposed  by  tbe  legending  and 
coupon  conditions  preclude  reliance  on 
the  safe  barbors. 

VL  Final  Regulatory  Flexibilitjr 
Anal3rsis 

This  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  has  been  prepamd  in 
accordance  with  5  U.S.C.  604  regarding 
the  new  rule  and  amendments.  Tbe  rule 
and  amendments  are  intended  to 
provide  companies  with  greater 
certainty  in  determining  when 
journalists,  both  foreign  and  domestic, 
may  have  access  to  offshore  press 
confarences,  meetings  with  company 
representatives  conducted  ofEdiore,  or 
press  materials  released  ofEsbore 
without  violating  tbe  U.S.  federal 
securities  laws. 

Tbe  rule  and  amendments  should 
eliminate  an  unintended  and  potentially 
harmful  consequence  of  the  Securities 
Act's  regulation  of  offering  publicity. 
Currentiy,  these  regulations  have  bean 
interpreted  to  deny  U.S.  journalists 
access  to  the  ofEsbore  press  activities  of 
foreign  issuers.  This  practice  may  barm 
U.S.  investors  because  they  eventually 
receive  the  same  information,  but  on  a 
delayed  basis.  Tbe  rule  and 
amendments  sboidd  remedy  this 
unintended  and  barmfid  consequence. 
Tbe  new  rule  and  amendments  wrill 
not  impose  any  reporting,  recordkeeping 
or  other  compliance  burdens  other  than 
tbe  Written  Materials  Requirements, 
which  only  apply  to  those  issuen  tbat 
choose  to  rely  on  the  safe  barbors. 
Although  tbe  Written  Materials 
Requirements  will  impose  certain 
legending  requirements  on  written 
materials  released  offshore  for  those 
wishing  to  rely  on  tbe  safe  harbors,  tbe 
Commission  does  not  consider  these 
requirements  to  be  unduly  burdensome 
on  small  businesses.  A  sinall  issuer  will 
make  its  own  determination  of  whether 
the  requirements  woidd  impose  too 
much  of  a  burden  to  make  reliance  on 
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the  safe  harbors  uaefiil  to  it.  As  a  result, 
the  Conunission  does  not  consider  the 
rule  and  amendments  unduly 
burdensome  on  small  businesses. 

The  term  "small  business,"  as  used  in 
reference  to  an  issuer  for  purposes  of  the 
Regulatory  Flexibility  Act.  is  defined  by 
Rule  157**  under  the  Securities  Act  as 
an  issuer  that  had  total  assets  of  $5 
million  or  less  on  the  last  day  of  its  most 
recent  fiscal  year,  and  is  engaged  or 
proposing  to  engage  in  small  business 
financing.  An  issuer  is  considered  to  be 
engaged  in  small  business  financing  if  it 
is  conducting  or  proposes  to  conduct  an 
ofiisring  of  securities  that  does  not 
exceed  the  dollar  limitation  prescribed 
by  Section  3(b)  of  the  Securities  Act. 
When  used  in  reference  to  an  issuer 
other  than  an  investment  company,  the 
term  also  is  defined  in  Rule  0-10  *^  of 
the  Exchange  Act  as  an  issuer  that  had 
total  assets  of  $5  million  or  less  on  the 
last  day  of  its  most  recent  fiscal  year. 

The  Commission  is  aware  of 
approximately  1100  Exchange  Act 
reporting  companies  that  currently 
satisfy  the  definition  of  "small 
business"  under  Rule  0-10.  Because  the 
rule  and  amendments  affect 
multinational  offerings  by  foreign 
issuers  in  which  there  would  be  press 
interest,  it  is  likely  that  most  of  these 
issuers  would  not  satisfy  the  definition 
of  "small  business." 

The  Commission  has  considered 
different  alternatives  to  the  rule  and 
amendments.  However,  alternatives  for 
providing  different  means  of 
compliance  for  small  entities  or  for 
exempting  small  entities  from  the  rule 
and  amendments  would  be  inconsistent 
with  the  Commission's  statutory 
mandate  of  investor  protection.  The  new 
rule  and  amendments  are  intended  to 
facilitate  U.S.  press  access  to  offshore 
press  activities  of  all  issuers,  regardless 
of  size,  such  that  further  distinctions 
between  companies  based  on  sire  would 
not  be  appropriate. 

The  Commission  requested  comment 
with  respect  to  the  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  prepared 
in  connection  with  the  Proposing 
Release,  but  did  not  receive  any 
comments  that  specifically  addressed 
thelRFA. 

Vn.  Statntory  Basis  fior  the 

The  amendments  to  the  Securities  Act 
rules  are  being  adopted  pursuant  to 
Sections  3,  4,  5  and  19  of  the  Securities 
Act  as  amended,  and  as  required  by 
Pub.  L.  No.  104-290,  §  109, 110  Stat. 
3416  (1990).  The  amendment  to  the 


Exchange  Act  rule  is  being  adopted 
pursuant  to  Sections  14(d),  14(e)  and 
23(a)  of  the  Exchange  Act 

List  of  Subjects  in  17  CFR  Parts  230  and 
240 

Reporting  and  recordkeeping 
requbements.  Securities. 

Text  of  the  Amendments 

In  accordance  with  the  foregoing, 
Title  17,  Chapter  D  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  230-GENERAL  RUL£S  AND 
REQULATIONS.  SECURITIES  ACT  OF 
1933 

The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

AatlMritr- 15  U.S.C  77b.  77f.  77g,  77h,  77]. 
77s,  77»»8.  78c.  78d.  787.  78m,  78n,  78o,  78w, 
78/Ad),  79t,  80a-«,  808-29,  80»-30,  and  80b- 
37,  unless  otherwisa  acted. 


S230.136d    [AcMmQ 

2.  Section  230.135d  is  added  and 
reserved. 

3.  By  adding  §  230.135e  to  read  as 
follows: 


•  17  CFR  230.157. 
•l7CFR2M.O-ia 


1230.136*    Oftshorei 
meelinQS  wHh  Issusr  rsprasentsUvM 
conducted  offehors,  and  pfsii  retalsd 
materials  rstosssd  offshore. 

(a)  For  the  purposes  only  of  Sectioit 
5  of  the  Act  [IS  U.S.C.  77el,  an  issuer 
that  is  a  foreign  private  issuer  (as 
defined  in  §  230.405]  or  a  foreign 
government  issuer,  a  selling  security 
holder  of  the  securities  of  such  issuers, 
or  their  representatives  will  not  be 
deemed  to  offer  any  security  for  sale  by 
virtue  of  providing  any  journalist  with 
access  to  its  press  conferences  held 
outside  of  the  United  States,  to  meetings 
with  issuer  or  selling  security  holder 
representatives  conducted  outside  of  the 
United  States,  or  to  written  press-related 
materials  released  outside  the  United 
States,  at  or  in  which  a  present  or 
proposed  offering  of  securities  is 
discussed,  if: 

(1)  The  present  or  proposed  offiering  is 
not  being,  or  to  be,  conducted  solely  in 
the  United  States; 

Note  to  Pmn^mph  (aNl):  An  oSiBring  will 
be  considered  not  to  be  made  solely  in  the 
United  States  under  this  paragraph  (aKl) 
only  if  there  is  an  intent  to  make  a  bona  fide 
oBiBring  oCbhora. 

(2)  Access  is  provided  to  both  U.S. 
and  foreign  journalists;  and 

(3)  Any  written  press-related- 
materials  pertaining  to  transactions  in 
which  any  of  the  securities  will  be  or 
are  being  offered  in  the  United  States 


satisfy  the  requirements  of  paragraph  (b) 
of  this  section. 

(b)  Any  written -press-related 
materials  specified  in  paragraph  (aX3)  of 
this  section  must: 

(1)  State  that  the  written  press-related 
materials  are  not  an  offer  of  securities 
for  sale  in  the  United  States,  that 
securities  may  not  be  offered  or  sold  in 
the  United  States  absent  registration  or 
an  exemption  from  registration,  that  any 
publie  offering  of  securities  to  be  made 
in  the  United  States  will  be  made  by 
means  of  a  prospectus  that  may  be 
obtained  from  the  issuer  or  the  selling 
securify  holder  and  that  will  contain 
detailed  information  about  the  company 
and  management,  as  well  as  financial 
statements; 

(2)  If  the  issuer  or  selling  securify 
holder  intends  to  register  any  part  of  the 
present  or  proposed  offering  in  the 
United  States,  include  a  statement 
regarding  this  intention;  and 

(3)  Not  include  any  purchase  order,  or 
coupon  that  could  be  returned 
indicating  interest  in  the  offering,  as 
part  of.  or  attached  to,  the  written  press- 
related  materials. 

(c)  For  the  purposes  of  this.3ection, 
"United  States"  means  the  United  States 
of  America,  its  territories  and 
possessions,  any  State  of  the  United 
States,  and  the  District  of  Columbia. 

f230.S02    [Amended] 

4.  By  amending  §  230.502  to  remove 
the  period  at  the  end  of  paragraph  (c)(2) 
and  to  add  the  following:  ";  Provided 
further,  that,  if  the  requirements  of 

§  230.1 35e  are  satisfied,  providing  any 
journalist  with  access  to  press 
conferences  held  outside  of  the  United 
States,  to  meetings  with  issuer  or  selling 
security  holder  representatives 
conducted  outside  of  the  United  States, 
or  to  wrritten  press-related  materials    •-, 
released  outside  the  United  States,  at  or 
in  which  a  present  or  proposed  offering 
of  S8c\mties  is  discussed,  will  not  be 
deemed  to  constitute  general  solicitation 
or  general  advertising  for  purposes  of 
this  section.". 

Preliminary  Note  7    [Amended] 

5.  By  amending  Preliminary  Note  7 
following  the  undesignated  beading 
"Regulation  S"  and  before  §  230.901  to 
add  the  following  after  the  first 
sentence:  "Where  applicable,  issuers 
and  bidders  may  also  look  to  §  230.135e 
and  $  240.14d-l(c)  of  this  chapter." 

6.  By  amending  §  230.902  to  add 
paragraph  (b)(8)  to  read  as  follows: 

1230.902    Definitions. 

•        •        •        •        • 

(b)  Directed  Selling  Efforts.  *  •  • 
(8)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  providing  any  journalist 
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with  access  to  press  conferences  held 
outside  of  the  United  States,  to  meetings 
with  issuer  or  selling  securify  holder 
representatives  conducted  outside  of  the 
United  States,  or  to  written  press-related 
materials  released  outside  the  United 
States,  at  or  in  which  a  present  or 
proposed  offering  of  securities  is 
discussed,  will  not  be  deemed  "directed 
selling  efforts"  if  the  requirements  of 
§  230.135e  are  satisfied. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURfTIES 
EXCHANGE  ACT  OF  1934 

7.  The  authorify  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Aathortty:  IS  U.S.C  77c.  77d.  77g,  77j. 
778.  77»-2,  77eee,  77ggg,  77nnn.  77888.  77ttt. 
78c.  78d.  78f.  78i,  78j,  78k.  78k-l,  787,  78ni. 
78n.  78o,  78p.  78q,  788,  78u-5,  78w.  7«x, 
76U[d).  79q,  7gt,  80a-20.  80a-23,  80a-20, 
80a-37.  80b-3, 80b-4  and  80b-ll,  unless 
otherwise  noted. 

•  '      •         •         •         • 

8.  By  amending  §  240.14d-l  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (e)  and  (f),  and  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

f240.l4d-1    Scope  of  and  definitions 
appUeaMs  to  regulations  140  and  14E. 

•  •        •        •        • 

(c)  Notwithstanding  paragraph  (a)  of 
.  this  section,  the  requirements  imposed 
by  sections  14(d)(1)  through  14(d)(7)  of 
the  Act  fl5  U.S.C.  78n(d)(l)  through 
78n(d)(7)],  Regulation  14D  promulgated 
thereunder  (§§240.14d-l  through 
240.14d-10).  and  §$240.14e-l  and 
240.14e-2  shall  not  apply  by  virtue  of 
the  fact  that  a  bidder  for  the  securities 
of  a  foreign  private  issuer,  as  defined  in 
§  240.3b-4,  the  subject  company  of  such 
a  tender  offer,  their  representatives,  or 
any  other  person  specified  in  §  240.14d- 
9(d).  provides  any  journalist  with  access 
to  its  press  conferences  held  outside  of 
the  United  States,  to  meetings  with  its 
representatives  conducted  outside  of  the 
United  States,  or  to  written  press-related 
materials  released  outside  the  United 
States,  at  or  in  which  a  present  or 
proposed  tender  offer  is  discussed,  i£ 

(1)  Access  is  provided  to  both  U.S. 
and  foreign  journalists;  and 

(2)  With  respect  to  any  written  press- 
related  materials  released  by  the  bidder 
or  its  representatives  that  discuss  a 
present  or  proposed  tender  offer  for 
equify  securities  registered  under 
Section  12  of  the  Act  [15  U.S.C.  78/].  the 
written  press-related  materials  must 
state  that  these  written  press-related 
materials  are  not  an  extension  of  a 
tender  offer  in  the  United  States  for  a 
class  of  equify  securities  of  the  subject 


company,  ff  the  bidder  intends  to 
extend  the  tender  offer  in  the  United 
States  at  some  future  time,  a  statement 
regarding  this  intention,  and'that  the 
procedural  and  filing  requiremmts  of 
the  Williams  Act  will  be  satisfied  at  that 
time,  also  must  be  included  in  these 
written  press-related  materials.  No 
means  to  tendra  securities,  or  coupons 
that  could  be  returned  to  indicate 
interest  in  the  tender  offer,  may  be 
provided  as  part  of,  or  attached  to.  these 
written  press-related  materi^. 

(d)  For  the  purpose  of  §  240.14d-l(c). 
a  bidder  may  presume  that  a  target 
ccHnpany  qtiaUfies  as  a  foreign  private 
issuer  if  the  target  company  is  a  foreign 
issuer  and  files  registration  statements^ 
or  reports  on  the  disclosure  forms 
specific^ly  designated  for  foreign 
private  issuers,  claims  the  exemption 
bom  registration  under  the  Act  pursuant 
to  §  240.l2g3-2(b),  or  is  not  reporting  in 
the  United  States. 


Dated:  October  10, 1997. 

By  the  Commission. 
Margaret  H.  McFarlaad. 
Deputy  Secretary. 

[FR  Doc.  97-27523  Filed  l»-16-97: 8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards  A(toninistradon 

20CFRPart702 

mt  1216-AB17 

Longshore  Act  Civil  Money  PenaftlM 
Adjustment 

agency:  Office  of  Workers' 
Compensation  Program,  Employment 
Standards  Administration.  Labor. 
ACTION:  Final  rule. 

SUMMARY:  On  )ufy  2. 1997,  the 
E)epartment  of  Labor  published  a 
proposal  to  amend  vsuious  provisions  of 
the  regulations  implementing  the 
Longshore  and  Hartxir  Workers' 
Compensation  Act  (LHWCA).  More 
specifically,  the  amendmcftits,  which  are 
now  being  published  in  final  with  only 
minor  word  changes  in  §§  702.204  and 
702.236.  will  increase  the  maximiun 
civil  penalties  that  may  be  assessed 
under  the  LHWCA  as  required  by  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (PCPIAA),  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (DdA). 
EFFECTIVE  DATE:  The  rule  is  effective  on 
November  17, 1997. 


FOR  FURTHER 


JKM  contact: 


Joseph  F.  Olimpio,  Director  for 
Longshore  and  Harbor  Worl^ers' 
Compensation,  Employment  Standards 
Admiinistration,  Room  C-4315,  Frances 
Peridns  Building,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210; 
Telephone  (202)  219-8721. 
8UPf>LBIENTARY  INFORMATION:  The 
LHWCA  authorizes  the  assessment  of  a 
civil  money  penalty  in  three  situations: 
(1)  Where  an  employer  feils  to  file  a 
report  within  sixteen  days  of  the  final 
pa]nnent  (rf  compensation,  it  shall  be 
assessed  a  $100.00  civil  penalty 
(LHWCA,  section  14(g)):  (2)  where  an 
employer,  insurance  carrier,  or^self- 
insured  employer  knowingly  and 
willfully  fails  to  file  any  report  required 
by  section  30,  or  knowingly  or  willfully 
makes  a  &lse  statement  or 
misrepresentation  in  any  reqiiired 
report,  the  employer,  insurance  carrier, 
or  self-insured  employer  shall  be 
assessed  a  civil  penalty  not  to  exceed 
$10,000.00  (LHWCA,  section  30(e)):  and 
(3)  where  an  employer  is  found  to  have 
discriminated  against  an  employee 
because  the  employee  bad  claimed  or 
attempted  to  claim  compensation,  or  has 
tmtified  or  is  about  to  testify  in 
proceedings  imder  the  LHWCA,  the 
employer  shall  be  liable  for  a  civil 
penalfy  of  not  less  than  $1 ,000.00  or 
more  than  $5,000.00  (LHWCA,  section 
49).  The  DCIA,  amending  the  FCPL\A, 
requires  each  agency  to  issue 
regulations  adjusting  the  amount  of  civil 
money  penalties  they  may  levy.  The 
DCIA  requires  that  the  civil  money 
penalties  be  adjusted  by  a  cost-of-living 
increase  equal  to  the  percentage,  if  any, 
by  which  the  Department  of  Labor's 
Consiuner  Price  Index  for  all-urban 
customers  (CPI)  for  June  of  the  ralwrn^BT 
year  preceding  the  adjustment  exceeds 
the  June  CPI  for  the  calendar  year  in 
which  the  civil  penalfy  amount  was  last 
set  or  adjusted.  Due  to  inflation  since 
the  LHWCA  civil  money  penalties  wrete 
last  set  or  adjusted,  the  increase  will,  in 
every  case,  be  the  maximum  10% 
initially  permitted  under  the  DCIA.  The 
adjusted  civil  penalties  will  apply  only 
to  violations  occurring  after  the 
regulations  become  effective. 

The  Department  did  not  receive  any 
comments  concerning  the  substance  of 
its  proposaL  It  did,  however,  receive  a 
letter  from  the  Chief  Counsel  of  the 
Office  of  Advocacy  at  the  Small 
Business  Administration  requesting 
clarification  on  whether  the  expected 
increase  in  the  amount  to  be  collected 
under  the  revised  regulations  is 
$2,500.00  in  the  aggregate,  or  $2,500.00 
per  case.  Under  the  revised  rules,  the 
Department  expects  to  collect  an 
additional  $2,500.00  for  all  cases  in 
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which  civil  money  penalties  are 
assessed.  This  estimate  is  based  on  an 
analysis  of  the  penalties  collected  in 
1995  and  1996.  During  that  period  the 
total  civil  penalties  collected  for  all 
cases  was  $50,000.00,  or  an  average  of 
$25,000.00  for  each  year.  Each  year 
penalties  were  collected  from  an  average 
of  206  cases,  so  that  the  average  penalty 
in  each  case  was  $121.36.  Thus, 
assuming  the  maximum  10  percent 
increase  is  collected  in  each  case  under 
the  final  rule,  the  average  increase  for 
each  individual  case  is  estimated  to  be 
$12.14. 

Executire  Order  12866  * 

The  Department  has  determined  that 
this  regulatory  action  is  not  a 
"significaiit"  rule  within  the  meaning  of 
Executive  Order  12866,  because  it  is  not 
likely  to  result  in:  (1)  An  annual  efiect 
on  the  economy  of  $100  million  or 
more,  or  an  adverse  and  material  effect 
on  a  sector  of  the  efconomy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities;  (2)  the  creation  of  a 
serious  inconsistency  or  interference 
with  an  action  taken  or  planned  by 
another  agency:  (3)  a  material  alteration 
in  the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  the  raising  of  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  Fleidbility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  requires  each  agency 
to  perform  an  initial  regulatory 
flexibility  analysis  for  adl  proposed  rules 
imless  the  head  of  the  agency  certifies 
that  the  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
organizations,  and  governmental 
jurisdictions.  This  rule  does  no  more 
than  mechanically  increase  certain 
statutory  civil  money  penalties  to 
account  for  inflation,  pursiiant  to 
specific  directions  set  forth  in  the 
rcPIAA,  as  amended.  The  statute 
specifies  the  procedure  for  calculating 
the  adjusted  civil  money  penalties  and 
does  not  allow  the  IDepartinent  to  vary 
the  calculation  to  minimize  the  effect  on 
small  entities.  Moreover,  as  noted 
above,  the  total  additional  amount 
collected  from  all  projected  cases  will 
not  exceed  $2,500.00.  Therefore,  the 
Assistant  Secretary  hereby  certifies  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

Unfumled  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1985,  as  well 
as  E.0. 12875..  this  niles  does  not 
include  any  federal  mandate  that  may 
result  in  increased  expenditures  by 
State,  local  or  tribal  government,  or 
increased  expenditures  by  the  private 
sector  of  more  than  $100  million. 

Paperwork  Reduction  Act 

The  rule  does  not  contain  any 
collection  of  information  requirements. 

Submiaaion  to  Congress  and  tlM 
Gimral  Accounting  Office 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  the  Department  will  submit  to 
each  House  of  the  Congress  and  to  the 
Comptroller  General  a  report  regarding 
the  issuance  of  today's  final  rule  prior 
to  the  effective  date  set  forth  at  the 
outset  of  this  notice.  The  report  will 
note  that  this  rule  does  not  constitute  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Sul^ects  in  20  CFR  Part  702 

Administrative  practice  and 
procedure.  Claims,  Insurance. 
Longshoremen.  Vocational 
rehabilitation,  and  Workers' 
Compensation. 

For  the  reasons  set  forth  in  the 
preamble,  part  702  of  chapter  VI  of  titie 
20,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PAFTT  702-AOMINISTRATION  AND 
PROCEDURE 

1.  The  authority  citation  for  part  702 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  301. 8171  et  seq.. 
Reorganization  Plan  No.  6  of  1950, 15  FR 
3174,  3  CFR  1949-1953,  Comp.,  p.  1004.  64 
SUL  1263:  28  U.S.C  2461,  33  U.S.C.  930,  36 
D.C  Code  501  et  seq.,  42  U.S.C.  1651  et  seq., 
43  U.S.C  1331;  Secretary's  Order  5-96.  62  FR 
107. 

2.  Section  702.204  is  revised  to  read 
as  follows:  ~ 

§702.204    Emptoyer**  report;  penalty  for 
failure  to  fumlali  and  or  falsifying. 

Any  employer,  insurance  carrier,  or 
self-insiued  employer  who  knowingly 
and  willfully  foils  or  refuses  to  send  any 
report  required  by  §  702.201.  or  who 
knowingly  or  willfully  makes  a  false 
statement  or  misrepresentation  in  any 
report,  shall  be  subject  to  a  civil  penalty 
not  to  exceed  $10,000.00  for  each  such 
failure,  refusal,  false  statement,  or 
misrepresentation.  Provided,  however, 
that  for  any  violations  occurring  on  or 


after  November  17, 1997  the  mairimiifii 
civil  penalty  may  not  exceed 
$11,000.00.  The  district  director  has  the 
authority  and  responsibility  for 
assessing  a  civil  penalty  under  this 
section. 

3.  Section  702.236  is  revised  to  read 
as  follows: 

f702.236    Penalty  for  fMure  to  report 
termination  of  paymant*. 

Any  employer  failing  to  notify  the 
district  director  that  the  final  payment 
of  compensation  has  been  made  as 
required  by  §  702.235  shall  be  assessed 
a  civil  penalty  in  the  amount  of  $100.00. 
Provided,  however,  that  for  any 
violation  occiuring  on  or  after 
November  17, 1997  the  civil  penalty 
will  be  $110.00.  The  district  director  has 
the  authority  and  responsibility  for 
assessing  a  civil  penalty  under  this 
section.  ' 

4.  Paragraph  (a)  of  §  702.271  is  revised 
to  reed  as  follows: 

1702.271    Diacrimlnatlon  agatowt 
aniployaas  wtm  bring  prooaadlngai 
prohibition  and  penalty. 

(a)(1)  No  employer  or  its  duly 
authorized  agent  may  discharge  or  in 
any  manner  discriminate  against  an 
employee  as  to  his/her  employment 
because  that  employee:  (i)  Has  claimed 
or  attempted  to  claim  compensation 
imder  this  Act;  or  (ii)  has  testified  or  is 
about  to  testify  in  a  proceeding  under 
this  Act.  To  discharge  or  refuse  to 
employ  a  person  who  has  been 
adjudicated  to  have  filed  a  fraudulent 
claim  for  compensation  or  otherwise 
made  a  false  statement  or 
misrepresentation  under  section  31(aKl) 
of  the  Act,  33  U.S.C.  931(a)(1).  is  not  a 
violation  of  this  section. 

(2]  Any  employer  who  violates  this 
section  shall  be  liable  to  a  penalty  of  not 
less  that  $1,000.00  or  more  than 
$5,000.00  to  be  paid  (by  the  employer, 
alone,  and  not  by  a  carrier)  to  the  / 

district  director  for  deposit  in  the 
special  fund  described  in  section  44  of 
the  Act,  33  U.S.C  944;  and  shall  restore 
the  employee  to  his  or  her  employment 
along  with  all  wages  lost  due  to  the 
discrimination  unless  the  employee  has 
ceased  to  be  qualified  to  perform  the 
duties  of  employment.  Provided 
however,  that  for  any  violation 
occurring  on  or  after  November  17, 1997 
the  employer  shall  be  liable  to  a  penalty 
of  not  less  than  $1,100.00  or  more  than 
$5,500.00. 
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Signed  at  Washington.  D.C.  this  14th  day 
of  October  1997. 

Bernard  E.  Anaenon, 

Assistant  Secretary  for  Employment 

Standards. 

Shelby  HaUmaric. 

Acting  Director,  Office  of  Workers' 
Compensation  Programs. 

(FR  Doc.  97-27593  Filed  10-16-97;  8:45  am] 

■HjUNQ  COOC  4610-27-M 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart177 
[Docket  No.  93F-0111] 

Indiract  Food  Addravas:  Polymars 

AGBICV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule.  - '  ■ 

SUMMAftV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  Nylon  6/66  copolymers 
as  components  of  nonfood-contact 
layers  of  multilayer  food  packaging  used 
at  temperatures  that  do  not  exceed  212 
"F.  This  action  is  in  response  to  a 
petition  filed  by  Allied-Signal,  Inc. 
DATES:  The  regulation  is  effective 
October  17, 1997;  written  objections  and 
requests  for  a  hearing  by  November  17, 
1997. 

ADDRESS:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safefy  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington,  DC  20204,  202-418-3081. 
SUPfn^MENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  3, 1993  (58  FR  26325),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  3B4369)  had  been  filed  by  Allied- 
Signal,  toe,  c/o  1100  G  St.  NW., 
Washmgton,  DC  20001  (presenUy  c/o 
Keller  and  Heckman,  1001  G  St.  NW., 
suite  500  West,  Washmgton,  DC  20001). 
The  petition  proposed  to  amend  the 
food  additive  regulations  m  §  177.1395 
Laminate  structures  for  use  at 
temperatures  between  120  "F  and  250  "F 
(21  CFR  177.1395)  to  provide  for  the 


safe  use  of  Nylon  6/66  copolymers 
complying  with  21  CFR  177.1500(b), 
item  4.2,  as  components  of  nonfood- 
contact  layers  of  multilayer  food 
packaging  used  at  temperatures  that  do 
not  exceed  100  "C  (212  '¥). 

to  reviewing  the  environmental 
assessment  (EA),  the  agency  foimd  that- 
the  petitioner's  proposed  regulation  was 
much  broader  than  the  proposed  use 
covered  to  the  EA.  Whereas  the  analysis 
to  the  EA  considered  only  the  use  of 
Nylon  6/66  copolymers  to  laminate 
films,  the  petitioner  proposed  the  use  of 
these  co{>olymer8  to  laminate  structures, 
which  tocludes  the  use  to  laminate 
films,  to  a  subsequent  communication 
with  the  agency,  the  petitioner  agreed 
that  the  proposiad  regulation  should  be 
narrowed  to  state  specifically  that  the 
totended  use  of  Nylon  6/66  copolymers 
is  to  laminate  films.  Therefore,  this 
regulation  limits  the  use  of  these 
copolymers  to  laminate  films,  which  is 
consistent  with  the  proposed  use 
covered  to  the  EA. 

FDA  has  evaluated  data  to  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe,  that  the  additive 
will  have  the  totended  technical  effect, 
and  therefore,  that  the  regulations  to     , 
§  177.1395  should  be  amended  as  set 
forth  below. 

to  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
docimients  that  FDA  considered  and 
relied  upon  to  reachtog  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safefy 
and  Applied  Nutrition  by  appototment 
with  the  toformation  contact  person 
listed  above.  As  provided  in  §  171.1(h). 
the  agency  will  delete  from  the 
dociunents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  findtog  of  do 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  to  an 
environmental  assessment,  may  be  seen 
to  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 


time  on  or  before  November  17, 1997, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularify  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
toclude  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  to  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  to  brackets  to  the  heading  of  this 
dociunent.  Any  objections  received  to 
response  to  the  regulation  may  be  seen 
to  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authorify  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safefy  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authorify  citation  for  21  CFR      • 
part  177  conttoues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  342,  348,  379e. 

2.  Section  177.1395  is  amended  to  the 
table  to  paragraph  (b)(4)  by  revistog  the 
entry  for  "Nylon  6/66  restos  complying 
with  §  177.1500(b),  item  4.2  *   *  •"to 
read  as  follows: 

f  177.1396    Lamlnale  structures  for  uae  at 
temperatures  between  120  'F  and  2S0  *F. 

(b)*  •  • 
(4)*  •  • 


53958       Federal  Register  /  Vol.  62.  No.  201  /  Friday.  October  17.  1997  /  Rules  and  Regulations 


Substances 


Nylon  6/66  resins  complying  with  §  177.1500(b).  item  4.2  o(  ttus  chapter 
(CAS  Reg.  24993-0*-2). 


Limitations 


For  use  only  with: 

1.  Nonalcoholic  foods  at  temperatures  not  to  exceed  82.2  "^  (180  *F). 
Laminate  structures  with  authorized  food-contact  materials  yield  no 
more  than  0.15  miHigram  of  eps//bn-caprolactam  per  square  inch 
when  extracted  with  water  at  82.2  "C  (180  *F)  tor  5  hours. 

2.  Nonalcoholic  foods  at  temperatures  not  to  exceed  100  "C  (212  "F). 
Laminate  films  with  authorized  food-contact  materials  yield  no  more 
than  0.15  milligram  of  eps>ibr>-caprolactam  per  square  inch  when  ex- 
tracted with  vtrater  at  100  *C  (212  'F)  (or  5  hours. 


Dated:  September  30. 1997. 
JaninF.Oihrv. 

Deputy  Director  for  Systems  and  Support, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc  97-27527  Piled  10-16-97;  8:45  am] 

■UMQ  OOOC  41M-01-F 


DEPARTMENT  OF  JUSTICE 

Drug  EnforcwiMnt  Administration 

21  CFR  Part  1309 
[DEA  Number— ie9N] 

Comprahenaiva  M«ttMimph«tamlne 
Controi  Act  of  1996;  Registration  Fees 

AQBCY:  Drug  Enforcement 
Administration  (DEA),  Justice.  ' 
ACTION:  Notice  of  fee  wavier. 

SUMMARY:  DEA  is  waiving  a  portion  of 
the  registration  fee  for  non-retail 
distributors  of  pseudoephedrine, 
phenylpropanolamine,  and  combination 
ephedrine  drug  products.  Under  the 
Comprehensive  Methamphetamine 
Control  Act  of  1996  (MCA),  wholesale 
distributors  of  these  drug  products  are 
subject  to  the  existing  List  I  chemical 
registration  and  fee  requirements. 
However,  because  the  drug  products  are 
distributed  in  substantially  different 
channels  than  other  List  I  chemicals,  the 
existing  pre-registration  investigation 
procedures,  which  were  estabUshed 
primarily  with  respect  to  the  handlers  of 
chemicals,  as  opposed  to  drug  products, 
are  not  necessarily  applicable  to  the 
new  type  of  applicant.  DEA  will  be 
reviewing  the  pre-registration 
investigation  procedures  to  determine 
what  changes  will  be  necessary  to 
account  for  the  differmt  manner  of 
distribution  of  the  drug  products. 
Recognizing  that  changes  are  likely  to  be 
made  in  the  pre-registration  process, 
thus  causing  changes  to  the  fees 
assessed,  DEA  is  waiving  a  portion  of 
the  fee  at  this  time,  rather  than  requiring 


that  new  applicants  pay  a  fee  that  would 

not  be  consistent  with  the  resources 

actually  expended  in  the  issuance  of  the 

registration. 

EFFECTIVE  DATE:  October  17. 1997. 

FOR  FURTHER  INFOflMATION  CONTACT: 
G.  Thomas  Citchel.  Chief,  Liaison  and 
Policy  Section.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  D.C 
20537,  Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  The 
MCA's  removal  of  the  exemption  for 
pseudoephedrine, 

phenylpropanolamine,  and  combination 
ephedrine  drug  products  (regulated  drug 
products)  opens  up  to  chemical 
registration  and  regulation  a  new  and 
different  segment  of  industry  from  that 
previously  subject  to  the  chemical 
controls.  Prior  to  the  MCA  the  group 
subject  to  chemical  registration 
consisted  primarily  of  specialty 
chemical  handlers  distributing  products 
of  limited  consumer  end-use  to  a  largely 
industrial  ciistomer  base.  By  contrast, 
the  principal  group  subject  to 
registration  under  the  M(2A  consists  of 
general  merchandisers  distributing  a 
wide  variety  of  consumer  products  to 
retail  outlets  for  sale  to  the  public. 
Often,  one  company  will  operate  several 
distribution  centers  to  serve  wholly 
owned  or  independent  retail  outlets.  In 
response  to  applications  submitted  by 
this  new  group,  DEA  is  re-examining  the 
pre-registration  investigation  process  for 
issuing  registrations.  T^s  process  will 
affect  the  registration  application  fees. 

The  procedures  for  issuing  a  chemical 
registration  and  the  associated 
application  fee  were  developed  in  1994 
as  part  of  the  implementation  of  the 
Domestic  Chemical  Diversion  Control 
Act  of  1993  (DCDCA).  (For  specific 
details  regarding  the  procedures  and 
fees,  see  DEA's  notice  of  proposed 
rulemaking  (NPRM)  regarding 
Implementation  of  the  Domestic 
Chemical  Diversion  Control  Act  of  1993 


(Pub.  L.  103-200)  which  was  published 
in  the  Federal  Register  on  October  13. 
1994  (59  FR  51887}).  The  procedures 
were  developed  based  on  the  type  of 
applicants  expected  under  the  DCDCA. 
e.g..  specialty  chemical  handlers  dealing 
Mdth  products  of  limited  consumer  end- 
use.  These  applicants  dealt  almost 
exclusively  in  chemicals  and  often 
distributed  from  contract  operated 
warehouses/storage  depots.  Piu^uant  to 
the  requirements  of  the  Office  of 
Management  and  Budget  (OMB) 
Circular  A-25,  the  costs  and  resources 
required  to  conduct  the  pre-registration 
investigation  and  issue  the  registration 
were  assessed  to  the  applicants  as  the 
application  fee. 

The  group  subject  to  registration 
under  the  MCA  is  significantly  different, 
consisting  principally  of  general 
merchandisers  distributing  hundreds  or 
thousands  of  different  consumer 
products,  often  from  a  large  number  of 
applicant-owned  warehouse/ 
distribution  centers,  to  retail  outlets  for 
sale  to  the  public.  The  volume  of 
regulated  drug  products  handled  is 
often  only  a  very  small  portion  of  the 
total  volume  of  products  distributed  by 
the  location.  For  these  applicants,the 
pre-registration  procediues  developed 
for  chemical  handlers  are  not  entirely 
suitable.  DEA  has,  therefore,  initiated  a 
review  of  the  pre-registration 
procedures  to  determine  what  changes 
will  be  necessary  to  make  the  process 
consistent  with  the  different  activities  of 
this  group  of  applicants.  This  review 
will  affect  the  costs  and  resources 
associated  with  the  issuance  of 
registrations  to  these  applicants  and. 
thus,  the  fee  to  be  charged.  DEA  will 
publish  notice,  with  opportunity  for 
comment,  in  the  Federal  Register 
regarding  any  proposed  change  to  the 
procedures  and  consequent  changes  to 
the  fees. 

The  MCA  removed  the  exemption 
from  regulation  for  combination 
ephedrine  drug  products  effective 
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October  3. 1996,  and  will  remove  the 
exemption  from  regulation  for 
pseudoephedrine  and 
phenylpropanolamine  drug  products 
effective  October  3. 1997,  making 
persons  who  distribute  the  respective 
products  subject  to  the  registration 
requirement  on  those  dates. 
Determination  of  the  appropriate 
procedures  and  amendhnent  of  the 
regulations  to  set  the  new  fees  will 
extend  well  beyond  those  deadlines  for 
registration.  Therefore,  DEA  is  waiving 
a  portion  of  the  application  fee  for  new 
registration.  It  would  be  inconsistent 
with  the  principles  of  OMB  Circular  A- 
25  to  charge  a  fee  for  a  specific  service, 
e.g.,  completing  the  processing  of  the 
application  and  the  pre-registration 
investigation,  knowing  that  the  costs 
and  resources  to  be  expended  in 
providing  that  service  will  change. 
Persons  who  have  already  applied  for 
registration  to  distribute  regulated  drug 
products  and  paid  the  existing  fee  will 
be  refunded  the  amount  of  fee  that  is 
being  waived. 

The  Acting  Deputy  Administrator  of 
DEA  is.  therefore,  waiving  that  portion 
of  the  fee  for  registration  as  a  non-retail 
distributor  of  regulated  drug  products 
associated  with  the  12  hours  of 
investigator  time  allocated  for  the  on- 
site  visit  and  travel  time,  which,  at 
$39.92  per  hour,  amounts  to  $479.00 
(See  59  FR  51892).  The  remaining 
administrative  costs  and  time  allotted 
for  backgroimd  checks  and  reports  will 
continue.  Thus  the  fee  for  an  initial 
application  for  registration  as  a  non- 
retail  distributor  of  regulated  drug 
products  is  $116.00.  That  fee  will 
remain  in  effiect  imtil  the  review  of  the 
registration  procedures  has  been 
completed  and  a  determination  has  been 
made  regarding  how  the  processing  of 
such  applications  and  the  pre- 
registraticn  investigation  will  be  carried 
out.  At  that  time,  a  notice  will  be 
published  in  the  Federal  Register 
regarding  the  procediues  to  be  followed 
and  fee  that  will  be  required  for  future 
applications. 

This  waiver  applies  only  to  applicants 
for  registration  as  non-retail  distributors 
of  regulated  drug  products.  All  other 
applicants  remain  subject  to  the  full 
fees,  as  set  forth  in  Title  21,  Ck>de  of 
Federal  Regulations,  Section  1309.11. 
As  noted  earlier,  persons  who  have 
already  submitted  an  application  for 
registration  as  a  non-retail  distributor  of 
regulated  drug  products  and  paid  the 
full  fee  will  be  provided  with  a  $479.00 
refund. 


Dated:  October  8, 1997. 
Jamec  S.  Milfiwd. 

Acting  Depu  ty  A  dministmtor. 

(FR  Doc.  97-27452  Filed  10-16-97;  8:45  am) 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Administration 

21  CFR  Parts  1309  and  1310 

[DEA  Numbw  ISSQ 

mN1117-AA46 

Tamporary  Examption  From  Chamicai 
Ragistration  for  Distrttxitors  of 
Psaudoaphadrina  and 
Phanyipit>parK>lamina  Producta 

AGBCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Interim  Rule  with  request  for 
comments. 

summary:  DEA  is  amending  its 
regulations  to  provide  a  temporary 
exemption  from  registration  for  persons 
who  distribute  pseudoephedrine  and 
phenylpropanolamine  drug  products. 
The  Comprehensive  Methamphetamine 
Control  Act  of  1996  (MCA)  amends  the 
Controlled  Substances  Act  of  1970 
(CSA)  to  require  that,  effective  October 
3, 1997,  persons  who  distribute  these 
drug  products  shall  be  subject  to  the 
chemical  registration  requirement.  To 
avoid  interruption  in  the  legitimate 
distribution  of  the  drug  products 
pending  promulgation  of  final 
regulations  and  issuance  of 
registrations,  DEA  is  amending  its 
regulations  to  provide  certain  temporary 
exemptions  from  the  registration 
requirement. 

DATES:  October  17. 1997.  Persons 
required  to  register  to  handle 
pseudoephedrine  or 
phenylpropanolamine  must  submit  an 
application  on  or  before  December  3, 
1997,  in  order  to  continue  their 
activities  pending  final  action  by  DEA 
on  their  application.  Written  comments 
or  objections  must  be  submitted  on  or 
before  December  16, 1997. 

ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Deputy  Administrator,  Drug 
Enforcement  Administration. 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative/CCR 
FOR  FORTHER  INFORMATKM  CONTACT:  G. 
Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
Telephone  (202)  307-7297. 


SUPPLEMBfTARY  INFORMATION:  The 
Comprehensive  Methamphetamine 
Control  Act  of  1996  (MCA)  requires  that, 
effiective  October  3, 1997. 
pseudoephedrine  and 
phenylpropanolamine  dnig  products 
(regulated  drug  products)  will  become 
subject  to  regulation  as  List  I  chemicals. 
Under  this  new  requirement,  any  person 
who  %vishes  to  distribute,  import,  or 
export  these  products  must  first  obtain 
a  DEA  chemical  registration.  Because 
full  implementation  of  this  provision 
and  issilance  of  the  registrations  will  not 
be  possible  prior  to  the  October  3, 1997 
deadline,  DEA  is  establishing  temporary 
exemptions  bom  the  registration 
requirement  for  persons  handling 
regulated  drug  products  to  allow  for 
continuation  of  legitimate  commerce  in 
the  products.  In  addition,  the  existing 
exemptions  from  chemical  registraticm 
for  persons  registered  with  DEA  to 
handle  controlled  substances,  which  is 
contained  in  21  CFR  1309.25,  and  for 
distributors  of  prescription  drug 
products,  whidi  is  contained  in  21  CFR 
1309.28,  will  also  apply  to  the  regulated 
drug  products. 

The  first  exemption  applies  to  retail 
distributors  of  regulated  drug  products. 
A  single  transaction  limit  of  24  grams 
has  been  established  by  the  MCA  for 
retail  distributions  of  regulated  drug 
products.  Consistent  with  previous 
proposals  regarding  the  regulation  of 
retail  distributions  of  drug  products  that 
contain  List  I  chemicals.  DEA  is 
temporarily  exempting  retail 
distributors  from  the  registration 
requirement.  Under  this  exemption, 
retail  distributors  will  not  be  required  to 
obtain  a  registration  if  they  engage 
exclusively  in  distributions  of  regulated 
drug  products  below  the  24-gram  limit 
in  a  single  transaction  for  legitimate 
medical  use.  either  directly  to  walk-in 
customers  or  in  fece-to-face  transactions 
by  direct  sales.  This  exemption  is  set 
out  in  21  CFR  1309.29(b). 

The  second  exemption  applies  to 
those  persons  who  are  required  to 
obtain  a  registration.  Any  such  person 
who  submits  an  application  for 
registration  for  activities  involving 
regulated  drug  products  on  or  before 
December  3, 1997  will  be  exempt  from 
the  registration  requirement  for  their 
lawful  activities  with  regulated  drug 
products  until  the  Administration  has 
taken  final  action  with  respect  to  that 
application.  This  exemption  is  set  out  in 
21  CFR  1310.09. 

DEA  recognizes  that,  unlike  the 
second  exemption,  which  provides  a 
general  benefit  to  all  affected  persons, 
the  first  exemption  is  limited  in  its 
application.  Therefore,  while  the 
regulatory  changes  in  this  notice  take 
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effect  upon  publication,  the  notice  is 
open  for  public  comment  or  objection 
until  December  16,  1997.  Further,  the 
exemptions  are  temporary  and  may  be 
subject  to  change,  based  on  the 
comments  or  objections  received. 

The  Deputy  Assistant  Administrator 
for  the  Office  of  Diversion  Control 
hereby  certifies  that  this  interim 
rulemaking  will  not  have  a  significant 
economic  jmpact  upon  a  substantial 
number  of  entities  whose  interests  must 
be  considered  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  This 
interim  rulemaking  is  an  administrative 
action  to  make  the  regulations 
consistent  with  the  law  and  to  avoid 
interruption  of  legitimate  commerce  by 
granting  temporary  exemptions  &om 
registration  pending  promulgation, 
through  notice  and  comment,  of  the 
regulations  necessary  to  implement  the 
provisions  of  the  MCA  pertaining  to 
regulated  drug  products.  Further,  since 
this  is  a  temporary  action  which 
provides  affected  persons  with  a  means 
to  comply  with  the  law  pending 
promulgation  of  regulations 
implementing  the  MCA,  this  action  is 
not  a  significant  regulatory  action  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
pursuant  to  Executive  Order  12866. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612,  and  it 
has  been  determined  that  this  interim 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

ListofSubjectB 

21  CFR  Part  1309  ' 

Administrative  practice  and 
procedure.  Drug  traffic  control,  List  I 
and  List  n  chemicals.  Security 
measures. 

21  CFR  Part  1310 

Drug  traffic  control.  List  I  and  List  n 
chemicals.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  above,  21  CFR 
parts  1309  and  1310  are  amended  to 
read  as  follows: 

PART1309— [AMENDED] 

1.  The  authority  citation  for  part  1309 
continues  to  read  as  follows: 

Aathority:  21  U.S.C.  821,  822,  823,  824. 
830,  871(b).  875.  877.  958. 

2.  Section  1309.29  is  revised  to  read 
as  follows: 

f  1309.29    Exemption  of  retail  dMrtbutan 
oi  regulated  drug  products. 

The  requirement  of  registration  is 
waived  for  any  retail  distributor  «diose 


activities  with  respect  to  List  I 
chemicals  are  restricted  to  the 
distribution  of  below-threshold 
quantities  of  a  drug  product  that 
contains  a  List  I  chemical  that  is 
regulated  pursuant  to 
§  1300.02(b)(28)(l)(D)  of  this  chapter  to 
an  individual  for  legitimate  medical  use. 

PART  1310— (AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Aathority:  21  U.S.C.  802,  830,  871(b). 

2.  Section  1310.09  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 


§  1 31 0.09    Temporary  exemption 
registration. 


(b)  Each  person  required  by  section 
302  of  the  Act  (21  U.S.C.  822)  to  obtain 
a  registration  to  distribute,  import,  or 
export  a  drug  product  that  contains 
pseudoephedrine  or 
phenylpropanolamine  that  is  regulated 
pursuant  to  §  1300.02(b){28)(l)(D)  of  this 
chapter  is  temporarily  exempted  from 
the  registration  requirement,  provided 
that  the  person  submits  a  proper 
application  for  registration  on  or  before 
December  3, 1997.  The  exemption  will 
remain  in  effiect  for  each  person  who  has 
made  such  application  until  the 
Administration  has  approved  or  denied 
that  application.  This  exemption  applies 
only  to  registration;  all  other  chemical 
control  requirements  set  forth  in  parts 
1309, 1310,  and  1313  of  this  chapter 
remain  in  full  force  and  eSisct. 

Dated:  October  8. 1997. 
James  S.  Milfigrd. 
Acting  Deputy  Administmtor. 
(PR  Doa  97-27453  Filed  10-16-97;  8:45  am] 

WUMG  COOE  4410-0»-M 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN2900-AH72 

Informed  Consent  for  Patient  Care 

AQENCV:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY;  This  document  amends  VA 
medical  regulations  concerning 
informed  consent  for  patient  care.  It 
describes  the  requirements  for  obtaining 
and  documenting  informed  consent.  It 
also  describes  the  typjes  of  treatments  or 
procedures  for  which  the  patient's  or 
surrogate's  signature  on  a  VA- 


authorized  form  is  required  and 
establishes  a  list  and  priority  of 
surrogates  authorized  to  act  on  behalf  of 
patients  who  lack  decision-making 
capacity.  Further,  it  establishes  an 
internal  decision-making  process  for 
patients  who  lack  decision-making 
capacity  and  who  have  no  authorized 
surrogate.  This  is  intended  to  protect 
patient  rights  and  ensure  that  the 
patient  (or  the  patient's  surrogate  or 
representative)  receives  sufficient 
information  to  make  an  informed 
health-care  decision. 

DATES:  Effective  Date:  November  17, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth- Ann  Phelps,  Ph.D.,  Veterans 
Health  Administration,  Patient  Care 
Services  (llB),  810  Vermont  Avenue. 
NW,  Washington,  DC  20420,  (202)  273- 
8473. 

SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  August  7,  1996  (61  FR 
41108),  we  proposed  to  amend  our 
regulations  concerning  informed 
consent  for  patient  care.  Interested 
parties  were  invited  to  submit  written 
comments  on  or  before  October  7, 1996. 
We  received  comments  from  one 
commenter,  the  American  Psychiatric 
Association. 

Comments 

The  commenter  suggested  that 
whenever  the  word  "patient"  appears  in 
the  document,  the  phrase  "or  patient 
surrogate"  should  be  added.  In 
response,  we  have  added  the  words  "or 
surrogate"  wherever  appropriate.  This  is 
intended  to  clarify,  consistent  with  the 
intent  of  the  proposal,  that  a  surrogate 
may  give  informed  consent  on  behalf  of 
a  patient  who  lacks  decision-making 
capacity. 

With  respect  to  requirements 
regarding  the  administration  of 
psychotropic  medication  to  an 
involuntarily  committed  patient,  the 
commenter  asserted  that  the  prescribing 
of  such  medications  should  be  limited 
to  psychiatrists,  and  further  asserted 
that  the  multi-disciplinary  review 
committee  constituted  for  purposes  of 
review  of  the  decision  to  administer  or 
continue  the  administration  of  such 
medications  should  be  required  to 
include  a  psychiatrist  We  do  not 
believe  that  psychotropic  medication 
should  be  prescribed  only  by 
psychiatrists.  We  believe  that  patients 
are  adequately  served  as  long  as  the 
prescribing  physician  is  privileged  to 
prescribe  such  medication.  Also,  we 
have  added  the  requirement  that  the 
committee  must  include  a  psychiatrist 
or  a  physician  who  has 


paychopharmacology  privileges.  We 
believe  this  is  adequate  for  the  types  of 
determinations  that  need  to  be  made. 

With  respect  to  the  revocation  of 
consent  (including  the  revocation  of 
HIV  testing  consent),  the  commenter 
suggested  that  the  regulations  should 
require  that  documentation  immediately 
be  added  at  the  place  in  the  medical 
records  that  contained  the  earlier  record 
of  consent.  No  changes  are  made  based 
on  this  comment.  We  note  that  the 
regulations  provide  that  the  informed 
consent  process  must  be  appropriately 
documented  in  the  medical  record.  This 
requires  documentation  for  revocations 
of  consent,  and  we  do  not  believe 
further  instructions  in  the  regulations 
are  necessary  (see  S  17.32(d)). 

The  commenter  suggested  that 
consents  regarding  HIV  testing  (required 
to  be  on  VA  form  10-012)  be  filed  in  the 
patient  record.  No  changes  are  made    -» 
based  on  this  comment.  This  already  is 
required  by  these  regulations  (see 
§17.32(gM4)). 

The  proposal  provided  that  HIV 
antibody  testing  must  be  accomplished 
by  pre-test  and  post-test  counseling.  The 
commenter  suggested  that  the 
counseling  be  at  least  equivalent  to 
guidelines  for  testing  from  the  Centen 
for  Disease  Control  and  Prevention  and 
other  Federal  or  State  agenraes  which 
set  HTV  serologic  testing  policies.  The 
commenter  further  suggested  that  the 
form  and  language  of  such  counseling 
should  be  appropriate  to  the  patient's  or 
surrogate's  educational  level  as  well  as 
cognitive  and  emotional  state.  No 
changes  are  made  based  on  these 
comments.  VA  health-care  professionals 
are  provided  with  guidance 
commensurate  with  the  guidelines 
suggested  by  the  commenter.  Further, 
there  does  not  appear  to  be  a  need  to 
specifically  address  the  educational 
level  and  cognitive  and  emotional  state 
of  the  patient  or  surrogate.  This  already 
is  covered  since  the  final  rule  requires 
that  health-care  profiessionals  explain 
consent  matters  in  language 
understandable  to  the  patirat  or ' 
surrogate  (see  §  17.32(c)). 

Papenrork  ReductioD  Act 

The  coUection  of  inflormatioa 
contained  in  the  notice  of  the  proposed 
rulemaking  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  in  accordance  wUh  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)).  The  information  collection 
subject  to  this  rulemaking  concerns  the 
disclosure  requirements  that  non-VA 
physicians  contracting  to  perform 
services  for  VA  must  follow  in 
conducting  informed  consent 
procedures.  The  information  iMx>vided  is 


designed  to  ensure  that  the  patients  (or 
in  some  cases,  others)  have  sufficient 
information  to  provide  informed 
consent  Interested  parties  were  invited 
to  submit  comments  on  the  collection  of 
information.  However,  no  comments 
were  received.  OMB  has  approved  this  ' 
information  collection  under  control 
number  2900-0583. 

VA  is  not  authorized  to  impose  a 
penalty  on  persons  for  failure  to  comply 
with  information  collection 
requirements  which  do  not  display  a 
current  OMB  control  number,  if 
required. 

Executive  Order  12868 

This  final  rule  has  been  reviewed  by 
OMB  under  Executive  Order  12866. 

Regulatory  Flexilnlity  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  this  final  mle  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
adoption  of  the  final  rule  would  affect 
VA  beneficiaries  but  would  not  affect 
small  businesses.  Therefore,  pursuant  to 
5  U.S.C.  605(b),  this  rulemaking  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  §§  603  and  604. ' 

The  Catalog  of  Federal  Domaatic 
Assistance  Program  numben  are  64.009, 
64.010,64.011. 

Lists  of  Subfects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure,  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care,  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts,  Grant  programs-health.  Grant 
programs-veterans.  Health  care,  Health 
facilities.  Health  professions.  Health 
records.  Homeless,  Medical  and  Dental 
schools.  Medical  devices.  Medical 
research.  Mental  health  programs, 
Niusing  home,  Philippines,  Reporting 
and  recordkeeping  requirements, 
scholarships  and  fellowships.  Travel 
and  transportation  expenses,  and 
Veterans. 

Approved:  September  5, 1007. 
HershelW.Goter, 
Acting  Secretaiy  of  Vefsram  Affain. 

In  consideration  of  the  foregoing,  38 
CFR  part  17  is  amended  as  set  forth 
below: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

AatborUy:  38  U.S.C  501. 1721.  unleM 
othsTwise  noted. 


2.  Section  17.32  is  revised  to  reed  as 
follows: 

Protection  of  Patient  Rights 

%MJi2    Intonwsd  consent 

(a)  Definitions: 

Close  Friend.  Any  person  eighteen 
jrears  or  older  who  has  shown  care  and 
concern  for  the  patient's  welfare,  who  is 
familiar  with  the  patient's  activities, 
health,  religious  beliefo  and  values,  and 
who  has  presented  a  signed  written 
statement  for  the  record  that  describes 
that  person's  relationship  to  and 
femiliarity  with  the  patient 

Decision-making  capacity.  The  ability 
to  xmderstand  and  appreciate  the  nature 
and  consequences  of  health-care 
treatment  decisions. 

Heahh-Care  Agent  An  individual 
named  by  the  patient  in  a  Durable 
Power  of  Attorney  for  Health  Care. 

Legal  Guardian.  A  person  appointed 
by  a  court  of  appropriate  jurisdiction  to 
make  decisions  for  an  individual  who 
has  been  judicially  determined  to  be 
incompetent. 

Practitioner.  Any  physician,  dentist 
or  health-care  professional  who  has 
been  granted  specffic  clinical  privileges 
to  perform  the  treatment  or  procedure 
involved.  For  the  purpose  of  obtaining 
informed  consent  for  medical  treatment 
the  term  practitioner  includes  medical 
and  dental  residents  regardless  of 
whether  they  have  been  granted  clinical 
privileges. 

Signature  consent  The  patient's  or 
surrogate's  signature  on  a  VA- 
authorized  consent  form,  e.g.,  a 
published  numbered  VA  form  (OF  522) 
or  comparable  form  approved  by  the 
local  VA  fecility. 

Special  Guardian.  A  person 
appointed  by  a  court  of  appropriate 
jurisdiction  fat  the  specific  purpose  of 
making  health-care  decisions. 

Surrogate.  An  individual, 
organization  or  other  body  authorized 
under  this  section  to  give  informed 
consent  on  behalf  of  a  patient  who  lacks 
decision-making  capacity. 

(b)  Policy.  Except  as  otherwise 
provided  in  this  section,  all  patient  care 
furnished  under  title  38  U.S.C  shall  be 
carried  out  only  with  the  full  and 
informed  consent  of  the  patient  or,  in 
appropriate  cases,  a  representative 
thoeof.  In  order  to  give  infonHed 
consent,  the  patient  must  have  dscision- 
making  capacity  and  be  able  to 
communicate  decisions  concerning 
health  care.  If  the  patient  lacks  decision- 
making capacity  or  has  been  declared 
incompetent,  consent  must  be  obtained 
from  the  patient's  surrogate. 
Practitioners  may  provide  necessary 
medical  care  in  ameigency  situations 


53962        Federal  Register  /  Vol.  62,  No.  201  /  Friday,  October  17,  1997  /  Rules  and  Regulations 


without  the  patient's  or  siurogate's 
express  consent  when  immediate 
medical  care  is  necessary  to  preserve  ■ 
life  or  prevent  serious  impairment  of  the 
health  of  the  patient  or  others  and  the 
patient  is  unable  to  consent  and  the 
practitioner  determines  that  the  patient 
has  no  surrogate  or  that  waiting  to 
obtain  consent  from  the  patient's 
surrogate  would  increase  the  hazard  to 
the  life  or  health  of  the  patient  or  others. 
In  such  circumstances  consent  is 
implied. 

(c)  General  nquimments  for  informed 
consent.  Informed  consei^t  is  the  freely 
given  consent  that  follows  a  careful 
explanation  by  the  practitioner  to  the 
patient  or  the  patient's  surrogate  of  the 
proposed  diagnostic  or  therapeutic 
procedure  or  course  of  treatment  The 
practitioner,  who  has  primary 
responsibility  for  the  patient  or  who 
wiU  perform  the  particular  procedure  or 
provide  the  treatment,  must  explain  in 
language  understandable  to  the  patient 
or  surrogate  the  natiue  of  a  proposed 
procedure  or  treatment;  the  expected 
benefits;  reastmably  foreseeable 
associated  risks,  complications  or  side 
effects;  reasonable  and  available 
alternatives;  and  anticipated  results  if 
nothing  is  done.  The  patient  or 
surrogate  must  be  given  the  opportunity 
to  ask  questions,  to  indicate 
comprehension  of  the  informaticm,  . 
provided,  and  to  grant  permission  freely 
without  coercion.  The  practitioner  must 
advise  the  patient  or  surrogate  if  the 
proposed  treatment  is  novel  or 
unorthodox.  The  patient  or  siirrogate 
may  withhold  or  revoke  his  or  her 
consent  at  any  time. 

(d)  Documentation  of  informed  . 
consent.  (1)  The  informed  consent 
process  m\i8t  be  appropriately    - 
documented  in  the  medical  record.  In 
addition,  signature  consent  is  required 
for  all  diagnostic  and  therapeutic 
treatments  or  procedures  that: 

(i)  Require  tne  use  of  sedation: 

(ii)  Require  anesthesia  or  narcotic 
analgesia; 

(iii)  Are  considered  to  produce  . 
sienificant  discomfort  to  the  patient; 

(iv)  Have  a  significant  risk  of 
complication  or  morbidity; 

(v)  Require  injections  of  any 
substance  into  a  joint  space  or  body 
cavity;  or 

(vi)  Involve  testing  for  Human 
Immunodeficiency  Virus  (HIV). 

(2)  The  patient's  or  surrogate's 
signatiue  on  a  VA-authorized  consent 
form  must  be  witnessed.  The  witness' 
signature  only  attests  to  the  fact  that  he 
or  she  saw  the  patient  or  surrogate  and 
the  practitioner  sign  the  form.  When  the 
patient's  or  surrogate's  signatiue  is 
indicated  by  an  "X",  two  adults  must 


witness  the  act  of  signing.  The  signed 
form  must  be  filed  in  the  patient's 
medical  record.  A  properly  executed  OF 
522  or  other  VA-authorized  consent 
form  is  valid  for  a  period  of  30  calendar 
days.  If,  however,  the  treatment  plan 
involves  multiple  treatments  or 
procedures,  it  will  not  be  necessary  to 
repeat  the  informed  consent  discussion 
and  documentation  so  long  as  the 
course  of  treatment  proceeds  as 
plaimed,  even  if  treatment  extends 
beyond  the  30-day  period.  If  there  is  a 
change  in  the  patient's  condition  that 
might  alter  the  diagnostic  or  therapeutic 
decision,  the  consent  is  automatically 
rescinded. 

(3)  If  it  is  impractical  to  consult  mth 
the  surrogate  in  person,  informed 
consent  may  be  obtained  by  mail, 
facsimile,  or  telephone.  A  fecsimile 
copy  of  a  signed  consent  form  is 
adequate  to  proceed  with  treatment. 
However,  the  surrogate  must  agree  to 
submit  a  signed  consent  form  to  the 
practitioner.  U  consent  is  obtained  by 
telephone,  the  conversation  must  be 
audiotaped  or  witnessed  by  a  second 
VA  employee.  The  name  of  the  person 
giving  consent  and  his  or  her  authority 
to  act  as  surrogate  must  be  adequately 
identified  for  the  record. 

(e)  Surrogate  consent.  If  the 
practitioner  who  has  primary 
responsibility  for  the  (>atient  determines 
that  the  patient  lacks  decision-making 
capacity  and  is  unlikely  to  regain  it 
within  a  reasonable  period  of  time, 
informed  consent  must  be  obtained  from 
the  patient's  surrogate.  Patients  who  are 
incapable  of  giving  consent  as  a  matter 
of  law,  i.e.,  persons  judicially 
determined  to  be  incompetent  and 
minors  not  otherwise  able  to  provide 
informed  consent,  will  be  deemed  to 
lack  decision-making  capacity  for  the 
purposes  of  this  section.  If  the  patient  is 
considered  a  minor  in  the  state  where 
the  VA  facility  is  located  and  cannot 
consent  to  medical  treatment,  consent 
must  be  obtained  from  the  patient's 
parent  or  legal  guardian.  The  siurogate 
generally  assumes  the  same  rights  and 
responsitHlities  as  the  patient  in  the 
informed  consent  process.  The 
surrogate's  decision  must  be  based  on 
his  or  her  knowledge  of  what  the  patient 
would  have  wanted,  i.e.,  substituted 
judgment.  If  the  patient's  wishes  are 
unknown,  the  decision  must  be  based 
on  the  patient's  best  interest.  The 
following  persons  are  authorized  to 
consent  on  behalf  of  patients  who  lack 
decision-making  capacity  in  the 
following  order  of  priority: 

(1)  HeaJth-care  agent; 

(2)  Legal  guardian  or  special  guardian; 

(3)  Next-of-kin:  a  close  relative  of  the 
patient  eighteen  years  of  age  or  older,  in 


the  folloMring  priority:  spouse,  child, 
parent,  sibling,  grandparent,  or 
grandchild;  or 
(4)  Close  friend. 

(f)  Consent  for  patients  without 
surrogates.  (1)  If  none  of  the  surrogates 
listed  in  paragraph  (e)  of  this  section  are 
available,  the  practitioner  may  request 
Regional  Counsel  assistance  to  obtain  a 
special  guardian  for  health  care  or 
follow  the  procedures  outlined  in  this 
paragraph  (0. 

(2)  Facilities  may  use  the  following 
process  to  make  treatment  decisions  for 
patients  who  lack  decision-making 
capacity  and  have  no  surrogate.  For 
treatments  or  procedures  that  involve 
minimal  risk,  the  practitioner  must 
verify  that  no  authorized  surrogate  can 
be  located.  The  practitioner  must 
attempt  to  explain  the  nature  and 
purpose  of  the  proposed  treatment  to 
the  patient  and  enter  this  information  in 
the  medical  record.  For  procedures  that 
require  signature  consent,  the 
practitioner  must  certify  that  the  patient 
has  no  surrogate.  The  attending 
physician  and  the  Chief  of  Service  (or 
his  or  her  designee)  must  indicate  their 
approval  of  the  treatment  decision  in 
writing.  Any  decision  to  withhold  or 
withdraw  life-sustaining  treatment  for 
such  patients  must  be  reviewed  by  a 
multi-disciplinary  committee  appointed 
by  the  facilify  Director.  The  committee 
functions  as  the  patient's  advocate  and 
m^y  not  include  members  of  the 
treatment  team.  The  committee  must 
submit  its  findings  and 
recommendations  in  a  written  report  to 
the  Chief  of  Staff  who  must  note  his  or 
her  approval  of  the  report  in  writing. 
After  reviewing  the  record,  the  facility 
Director  may  conciu  with  the  decision 
to  withhold  or  withdraw  life  support  or 
request  further  review  by  Regional 
Counsel. 

(g)  Special  consent  situations.  In 
addition  to  the  other  requirements  of 
this  section,  additioiud  protections  are 
required  in  the  following  situations. 

U)  No  patient  will  undergo  any 
unusual  or  extremely  hazardous 
treatment  or  procedure,  e.g..  that  which 
might  result  in  inevenible  brain 
damage  or  sterilization,  except  as 
provided  in  this  paragraph  (g).  Before 
treatment  is  initiated,  the  patient  or 
surrogate  must  be  given  adequate 
opportiinhy  to  consult  with 
independent  specialists,  legal  counsel  or 
other  interested  parties  of  his  or  her 
choosing.  The  patient's  or  surrogate's 
signature  on  a  VA  authorized  consent 
form  must  be  witnessed  by  someone 
who  is  not  affiliated  with  the  VA  health- 
care facility,  e.g.,  spouse,  legal  guardian, 
or  patient  advocate.  If  a  surrogate  makes 
the  treatment  decision,  a  multi- 
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disciplinary  committee,  appointed  by 
the  facility  Director,  must  review  that 
decision  to  ensiu*e  it  is  consistent  with 
the  patient's  wishes  or  in  his  or  her  best 
interest.  The  committee  functions  as  the 
patient's  advocate  and  may  not  include 
members  of  the  treatment  team.  The 
committee  must  submit  its  findings  and 
leconunendations  in  a  written  report  to 
the  fiBcility  Director.  The  Director  may 
authorize  treatment  consistent  with  the 
surrogate's  decision  or  request  that  a 
special  guardian  for  health  care  be 
appointed  to  make  the  treatment 
decision. 

(2)  Administration  of  psychotropic 
medication  to  an  involuntarily 
committed  patient  against  his  or  her 
win  must  meet  the  following 
requirements.  The  patient  or  svurogate 
must  be  allowed  to  consult  with 
independent  specialists,  legal  counsel  or 
other  interested  parties  concerning  the 
treatment  with  psychotropic 
medication.  Any  recommendation  to 
administer  or  continue  medication' 
against  the  patient's  or  surrogate's  will 
must  be  reviewed  by  a  multi- 
disciplinary  committee  appointed  by 
the  fecility  Director  for  this  purpose. 
This  committee  must  include  a 
psychiatrist  or  a  physician  who  has 
psychopharmacology  privileges.  The 
focilify  Director  must  concur  with  the 
committee's  recommendation  to 
administer  psychotropic  medications 
contrary  to  the  patient's  or  surrogate's 
vtrishes.  Continued  therapy  with 
psychotropic  medication  must  be 
reviewed  every  30  days.  The  patient  (or 
a  representative  on  the  patient's  behalf) 
may  appeal  the  treatment  decision  to  a 
court  of  appropriate  jurisdiction. 

(3)  If  a  proposed  course  of  treatment 
or  procedure  involves  approved  medical 
research  in  whole  or  in  part,  the  patient 
or  representative  shall  be  advised  of 
this.  Informed  consent  shall  be  obtained 
specifically  for  the  administration  or 
performance  of  that  aspect  of  the 
treatment  or  procedure  that  involves 
research.  Such  consent  shall  be  in 
addition  to.that  obtained  for  the 
administration  or  performance  of  the 
nonresearch  aspect  of  the  treatment  or 
procedure  and  must  meet  the 
reqxiirements  for  informed  consent  set 
forth  in  38  CFR  Part  16,  Protection  of 
Human  Subjects. 

(4)  Testing  for  Human 
Immunodeficiency  Virus  (HIV)  must  be 
voluntary  and  must  be  conducted  only 
with  the  prior  informed  and  (written) 
signature  consent  of  the  patient  or 
surrogate.  Patients  who  consent  to 
testing  for  UTV  must  sign  VA  form  10- 
012,  "Consent  for  HTV  Antibody 
Testing."  This  form  must  be  filed  in  the 
patient's  medical  record.  Testing  must 


be  accompanied  by  pre-test  and  post- 
test  counseling. 

(The  information  collection  requirements  in 
this  section  have  been  approved  by  the  Office 
of  Management  and  Budget  under  control 
number  2900-0583) 
(Authority:  38  U.S.C  7331,  7332,  7333) 
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DEPARTM0IT  OF  VETERANS 
AFFAIRS 

38CFRPart36 

RIN2900-AI16  •" 

Loan  Quaranty:  Credit  Standards 

AGENCY:  Department  of  Veterans  Affaira. 
ACTKM:  Final  rule. 

SUMMARY:  This  docimient  amends  the 
Department  of  Veterans  Affairs  (VA) 
loan  guaranfy  regulations  regarding 
credit  standards  used  by  lenders  to 
evaluate  the  creditworthiness  of 
veteran-borrowers  for  home  loans.  VA  is 
committed  to  regular  review  and 
revision  of  the  standards  used  to 
determine  the  creditworthiness  of 
veteran-applicants  as  issues  arise  and  as 
the  mortgage  industry  changes.  These 
changes  are  designed  to  keep  VA  in  step 
with  the  rest  of  the  home  mortgage 
industry,  at  least  to  an  extent 
appropriate  for  a  Government  benefit- 
related  mortgage  program. 

DATES:  Effective  Date:  November  17, 
1997. 

FOn  FURTHER  MFORMATKM  CONTACT:  Ms. 
Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-7368. 
SUPPI.EMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Registn-  on  May  7, 1997  (62  FR  24874), 
VA  proposed  to  amend  its  loan  guaranfy 
credit  standards,  set  forth  at  38.  CFR 
36.4337,  used  by  lenders  to  evaluate  the 
creditworthiness  of  veteran-borrowers 
for  home  loans.  Based  on  the  rationale 
set  forth  in  the  proposed  rule  and  this 
dociunent  the  proposed  changes  are 
adopted,  with  differences  explained 
below. 

Please  refer  to  the  May  7,*1997, 
Federal  Register  for  a  complete 
discussion  of  the  proposed 
amendments.  Interested  persons  were 
given  60  days  to  submit  comments.  The 
comment  period  ended  July  7, 1997.  VA 
received  three  comments  regarding  the 
proposed  changes. 


The  first  commenter,  an  association 
which  represents  mortgage  lenders, 
supported  adoption  of  the  proposed 
rule. 

The  second  commenter,  an 
association  representing  home  builders, 
suggested  that  the  language  of  proposed 
paragraph  36.4337(c)(5)(xii)  be  changed 
to  acce^  other  forms  of  tax  credits  in 
addition  to  those  for  child  care  as 
compensating  factors.  This  was 
intended  to  cover  child  care  tax  credits 
of  a  continuing  nature.  VA  agrees  that 
there  is  no  basis  for  distinguishing  child 
care  tax  credits  from  other  forms  of  tax 
credits  of  a  continuing  nature.  The  final 
rule  at  paragraph  36.4337(c)(5)(xii)  is 
changed  accordingly. 

The  third  commenter,  a  lender  who 
actively  participates  in  the  VA 
Gtiaranteed  Home  Loan  Program, 
expressed  general  support  for  the 
proposed  rule,  but  raised  several 
concerns.  The  first  concern  related  to 
proposed  paragraphs  36.4337  (d)  and  (f), 
which  would  allow  lenders  to  "gross 
up"  income  to  account  for  the  impact  of 
tax-free  income  on  the  debt-to-income- 
ratio  when  underwriting  a  loan.  The 
commenter  observed  that  the  "grossing- 
up"  calculations  should  be  kept  simple 
and  suggested  that  it  would  be  helpfril 
if  VA  could  provide  an  example  or 
formiUa  of  how  "grossing  up" 
calculations  are  performed.  We  agree 
that  the  "grossing  up"  calculation  needs 
to  be  simple  and  understandable  and 
believe  that  the  revised  regulations  on    . 
this  point  are  simple  and 
understandable.  Also,  we  note  that  the  - 
term  "grossing  up"  is  well  understood 
by  the  mortgage  industry.  The  mortgage 
industry  has  been  "grossing  up"  income 
on  conventional  loans  for  many  yean. 

Under  par^raph  36.4337(f)(4),  the 
adjustment  may  be  made  by  using 
current  income  tax  tables.  The  lender 
need  only  determine  what  amount  of 
income,  when  taxed  at  the  proper 
combination  of  State  and  Federal  rates, 
would  yield  an  after- tax  income 
equivalent  to  the  tax-free  income  the 
veteran  actually  receives.  The  purpose 
of  allowing  lenders  to  "gross  up" 
income  is  to  enable  the  lender  to 
calculate  the  debt-to-income  ratio  as  if 
the  veteran's  tax-free  income  were 
"after-tax"  income.  The  arithmetic  will 
vary  by  State,  depending  on  various 
State  and  local  tax  rates.  The  lender 
would  then  use  this  amoiuit  to  calculate 
the  veteran's  debt-to-income  ratio,  while 
using  the  actual  tax-free  income  to 
calculate  the  residual  income. 

For  example,  in  a  State  with  no 
income  tax,  the  lender  could  simply 
show  that,  for  a  veteran  in  the  15 
percent  Federal  income  tax  bracket.. 
SI  ,000  of  tax-free  income  is  equivalent 
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to  85  percent  of  taxable  income.  Thus, 
by  dividing  $1,000  by  .85,  it  is  possible 
to  calculate  that  the  "grossed  up" 
income  is  $1,176.50.  In  a  State  with  a 
5  percent  income  tax,  the  "grossed  up" 
income  would  be  calculated  by 
combining  the  State  and  Federal  tax 
rates,  20  percent.  Thus  in  the  same 
example,  $1,000  of  tax-free  income 
would  be  "grossed  up"  by  dividing  it  by 
.80  and  the  "grossed  up"  income  is 
$1,250. 

NolK  This  amount  is  a  doae  estimate  if  the 
veteran  itemizes  deductions,  since  the  State 
income  tax  is  deductible  in  calculaliag 
federal  income  tax.  No  particular  form  is 
prescribed  for  this  material  (see  paragraph 
36.4337(f)(4)).  It  can  be  on  a  separate  sheet 
of  paper,  or  simply  explained  on  the  loan 
analysis  form,  so  long  as  the  explanation  is 
one  that  would  be  understandable  to  a  VA  or 
other  agency  loan  specialist  trained  in 
reviewing  loan  applicatioos.  or  can  be  made 
understandable  with  any  further  information 
the  lender  wishes  to  submit. 

The  commenter  questioned  whether 
the  change  to  VA's  residtial  income 
guidelines  in  paragraph  36.4337(e)  is  a 
one-time  adjustment  or  whether  VA  was 
providing  for  automatic  future  annual 
adjustments.  The  answer  is  that  this  is 
a  one-time  increase.  Paragraph 
36.4337(e)  is  being  changed  by 
increasing  the  amount  of  residual 
income  required  for  fomily  support  by  4 
percent  for  all  categories.  The 
computation  of  the  Residual  Income 
tables  is  based  upon  cost-of-living  and 
expenditiue  data  compiled  by  the  U.S. 
Btireau  of  Labor  Statistics.  These  tables 
have  not  been  increased  since  1992. 
This  amendment  increases  the  Residual 
Income  amounts  by  4  percent  across  the 
board.  Any  future  adjustments  will  be 
made  by  separate  regulatory  actions. 

This  commenter  also  raised  an  issue 
regarding  the  inclusion  of  all  household 
members  in  the  residual  income 
calculations  set  forth  in  paragraph 
36.4337(e).  More  specifically,  the 
commenter  questioned  whether  lenders 
would  be  required  to  verbally  confirm 
that  there  are  no  additional  non-claimed 
dependents  in  the  veteran's  household. 
No  changes  are  made  based  on  this 
comment.  Prudent  lenders  clearly 
would  discviss  the  information  provided 
by  the  veteran  and  a  lender  would  need 
to  ask  sufficient  questions  to  ensure  the 
completeness  and  accuracy  of  the 
information  provided  for  a  loan. 

In  its  comments,  this  commenter 
stated  that  imposing  the  same 
dociunentation  requirements  for  Reserve 
and  National  Guard  applicants  that  are 
currently  required  for  active  military 
personnel  within  12  months  of  release 
is  somewhat  burdensome.  Currently, 
uiuler  paragraph  36.4337(fK2)(ii),  active 


duty  military  personnel  who  are  within 
12  months  of  release  must  provide  one 
of  the  follov^  ing:  (1)  Documentation  that 
the  serviceme  aber  has  in  fact  already 
reenlisted  or  extended  his/her  period  of 
active  duty  to  a  date  beyond  the  12- 
month  period  following  the  projected 
closing  of  the  loan;  (2)  Verification  of  a 
valid  ofiier  of  local  civilian  employment 
following  release  from  active  duty, 
which  includes  all  data  pertinent  to 
sound  underwriting  procedures  such  as 
date  employment  will  begin,  earnings, 
etc.;  (3)  A  statement  from  the 
servicemember  that  he/she  intends  to 
reenlist  or  extend  his/her  period  of 
active  duty  to  a  dateiwyond  the  12 
month  period  following  the  projected 
loan  closing  date,  and  a  statement  from 
the  servicemember's  commanding 
officer  confirming  that  the 
servicemember  is  eligible  to  reenlist  or 
extend  his/her  active  duty  as  indicated 
and  that  the  commanding  ofiicer  has  no 
reason  to  believe  that  such  reenlistment 
or  extension  of  active  duty  will  not  be    \ 
granted:  or  (4)  Other  unusually  strong 
positive  underwriting  factors,  such  as  a 
downpayment  of  at  least  10  percent, 
significant  cash  reserves,  or  clear 
evidence  of  strong  ties  to  the 
community  coupled  with  a  nomnilitary 
spoiue's  income  so  high  that  only  a 
minimal  income  from  the  active  duty 
servicemember  is  needed  to  qualify. 

In  light  of  the  fact  that  members  of  the 
Selected  Reserves  are  subject  to  the 
same  downsizing  as  the  regular  military, 
we  believe  that  if  the  income  frnm 
service  in  the  Reserves  is  necessary  to 
qualify  it  must  likewise  be  subject  to  the 
same  stabilify  criteria.  For  this  reason, 
VA  does  not  believe  any  substantive 
change  to  this  paragraph  of  the 
proposed  regulatory  amendments  is 
warranted. 

Finally,  this  commenter  has  requested 
further  clarification  regarding  the 
treatment  of  employment  history  and 
the  probability  of  the  veteran's 
continued  employment  If  a  veteran  has 
a  short-tram  employment  history  or  has 
recenUy  changed  to  a  new  career,  it  very 
well  may  not  be  possible  to  determine 
that  the  veteran's  income  is  stable.  The 
purpose  of  the  change  is  to  remove  the 
burden  of  trying  to  follow  up  with  an 
employer  when  the  employer  declines 
to  verify  the  probability  of  continued 
employment.  Instead,  reliability  will  be 
determined  based  on  the  duration  of  the 
borrower's  current  employment  together 
with  his  or  her  overall  documented 
employment  history. 

Nonsubstantive  changes  have  been 
made  for  purposes  of  clarification. 


P^wrworit  Redaction  Act 

Information  collection  and 
recordkeeping  requirements  in  38  CFR 
36.4337  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501-3520)  and  have  been 
assigned  OMB  control  number  2900- 
0521.  The  information  collection  subject 
to  this  rulemaking  concerns  the 
information  to  be  submitted  for 
approval  of  a  VA  loan  guaranty  and 
contains  material  which  further 
explains  the  quality  of  the  information 
needed  for  approval. 

OMB  assigns  a  control  nimiber  for 
each  collection  of  information  it        ,. 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  valid  OMB  control 
number  assigned  to  the  collection  of 
information  in  this  final  rule  is 
displayed  at  the  end  of  the  affected 
section  of  the  regiilations. 

Interested  persons  were  invited  to 
submit  comments  on  the  collection  of 
information.  All  comments  received  are 
discussed  above. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  Industry  norms 
for  other  lending  programs  already 
require  lenders  to  comply  with  most  of 
the  standards  set  forth  in  this  final  rule. 
Further,  activities  concerning  loans 
subject  to  the  VA  Loan  Guaranty 
Program  do  not  constitute  a  significant 
portion  of  activities  of  small  businesses. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  final  rule  is  exempt  bom  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  §§  603  and  604. 

The  Catalog  of  Fadaial  DooMatic 
Assistance  Program  numbers  are  64.106, 
64.114.  64.118  and  64.119. 

List  of  Subjects  in  38  CFR  Part  M 

Condominiums,  Handicapped, 
Hotising,  Loan  programs — housing  and 
community  development.  Reporting  and 
recordkeeping  requirements,  Veterans. 

Approved:  September  5, 1997. 
HsniiBl  W.  Gooer, 
Acting  Secntaiy  of  Veterans  Affain. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  amended  as 
set  forth  below. 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 
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Anthority:  38  U.S.C  501,  3701-3704,  3707, 
3710-3714.  3719,  3720,  3729,  3762,  unless 
otherwise  noted. 

2.  In  §  36.4337,  the  section  heading; 
paragraphs  (c)  through  (h),  (j )  through 
0).  and  (n);  and  the  section  authorify 
citation  are  revised  to  read  as  follows: 

138.4337    Underwrtting  standards, 


raaponsMltty,  and  lander  oarlHIeattoa 

•        •        •        •        • 

(c)  Methods.  The  two  primary 
imderwriting  tpols  that  will  be  used  in 
detramining  the  adequacy  of  the 
veteran's  present  and  anticipated 
income  are  debt-to-Lncome  ratio  and 
residual  income  analysis.  They  are 
described  in  paragraphs  (d)  through  (f) 
of  this  section.  Ordinarily,  to  qualify  for 
a  loan,  the  veteran  must  meet  both 
standards.  Failure  to  meet  one  standard, 
however,  will  not  automatically 
disqualify  a  veteran.  The  following  shall 
apply  to  cases  where  a  veteran  does  not 
meet  both  standards: 

(1)  If  the  debt-to-income  ratio  is  41 
percent  or  less,  and  the  veteran  does  not 
meet  the  residual  income  standard,  the 
loan  may  be  approved  with  justification, 
by  the  underwriter's  supervisor,  as  set 
out  in  paragraph  (c)(4)  of  this  section. 

(2)  It  the  deot-to-income  ratio  is 
greater  than  41  percent  (unless  it  is 
larger  due  solely  to  the  existence  of  tax- 
free  income  which  should  be  noted  in 
the  loan  file),  the  loan  may  be  approved 
with  justification,  by  the  imderwriter's 
supervisor,  as  set  out  in  paragraph  (c)(4) 
of  this  section. 

(3)  If  the  ratio  is  greater  than  41 
percent  and  the  residual  income 
exceeds  the  guidelines  by  at  least  20 
percent,  the  second  level  review  and 
statement  of  justification  are  not 
required. 

(4)  In  any  case  described  by 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  the  lender  must  fiilly  justify  the 
decision  to  approve  the  loan  or  submit 
the  loan  to  the  Secretary  for  prior 
approval  in  writing.  The  lender's 
statement  must  not  be  perfunctory,  but 
should  address  the  specific 
compensating  factors,  as  set  forth  in 
paragraph  (c)(5)  of  this  section, 
justifying  the  approval  of  the  loan.  The 
statement  must  be  signed  by  the 
imderwriter's  supervisor.  It  must  be 
stressed  that  the  statute  requires  not 
only  consideration  of  a  veteran's  present 
and  anticipated  income  and  expenses, 
but  also  that  the  veteran  be  a  satisfactory 
credit  risk.  Therefore,  meeting  both  the 
debt-to-income  ratio  and  residual 
income  standards  does  not  mean  that 
the  loan  is  automatically  approved.  It  is 
the  lender's  responsibility  to  base  the 
loan  approval  or  disapproval  on  all  the 


factors  present  for  any  individual 
veteran.  The  veteran's  credit  must  be 
evaluated  based  on  the  criteria  set  forth 
in  paragraph  (g)  of  this  section  as  well 
as  a  variety  of  compensating  factors  that 
should  be  evaluated. 

(5)  The  following  are  examples  of 
acceptable  compensating  factors  to  be 
considered  in  the  course  of 
imderwriting  a  loan: 

(i)  Excellent  long-term  credit; 

(ii)  Conservative  use  of  consumer 
credit; 

(iii)  Minimal  consiuner  debt; 

(iv)  Long-term  employment; 

(v)  Significant  liquid  assets; 

(vi)  Downpayment  or  the  existence  of 
equity  in  refinancing  loans; 

(vii)  Little  or  no  increase  in  shelter 

pense; 

fviii)  Military  benefits; 

(ix)  Satisfactory  homeownership 
experience; 

(x)  High  residual  income; 

(xi)  Low  debt-to-income  ratio; 

(xii)  Tax  credits  of  a  continuing 
nature,  such  as  tax  credits  for  child  care; 
and 

(xiii)  Tax  benefits  of  home  ownership. 

(6)  The  list  in  paragraph  (c)(5)  of  this 
section  is  not  exhaustive  and  the  items 
are  not  in  any  priority  order.  Valid 
compensating  factors  should  represent 
unusual  strengths  rather  than  mere 
satisfaction  of  basic  program 
requirements.  Compensating  factors 
must  be  relevant  to  the  marginality  or 
weakness. 

(d)  Debt-to-income  ratio.  A  debt-to- 
income  ratio  that  compares  the  veteran's 
anticipated  monthly  housing  expense 
and  total  monthly  obligations  to  his  or 
her  stable  monthly  income  will  be 
computed  to  assist  in  the  assessment  of 
the  potential  risk  of  the  loan.  The  ratio 
will  be  determined  by  taking  the  sum  of 
the  monthly  Princip^,  Interest,  Taxes 
and  Insurance  (PITI)  of  the  loan  being 
applied  for,  homeowners  and  other 
assessments  such  as  special 
assessments,  condominium  fees, 
homeowners  association  tees,  etc.,  and 
any  long-term  obligations  divided  by  the 
total  of  gross  salary  or  earnings  and 
other  compensation  or  income.  The 
ratio  should  be  rounded  to  the  nearest 
two  digits;  e.g.,  35.6  percent  would  be 
rounded  to  36  percent  The  standard  is 
41  percent  or  less.  If  the  ratio  is  greater 
than  41  percent,  the  steps  cited  in 
paragraphs  (c)(1)  throu^  (c)(6)  of  this 
section  apply. 

(e)  Residual  income  guidelines.  The 
guidelines  provided  in  this  paragraph 
for  residual  income  will  be  used  to 
determine  whether  the  veteran's 
monthly  residual  income  will  be 
adequate  to  meet  living  expenses  after 
estimated  monthly  shelter  ex{}enses 


have  been  paid  and  other  monthly 
obligations  have  been  met.  All  members 
of  the  household  must  be  included  in 
determining  if  the  residual  income  is 
sufficient  They  must  be  counted  even  if 
the  veteran's  spouse  is  not  joining  in 
title  or  on  the  note,  or  if  there  are  any         s 
other  individuals  depending  on  the 
veteran  for  support,  such  as  children 
from  a  spouse's  prior  marriage  who  are 
not  the  veteran's  legal  dependents.  It  is 
appropriate,  however,  to  reduce  the 
number  of  members  of  a  household  to 
be  counted  for  residual  income 
purposes  if  there  is  sufficient  verified 
income  not  otherwise  included  in  the 
loan  analysis,  such  as  child  support 
being  regularly  received  as  discussed  in 
paragraph  (e)(4)  of  this  section.  In  the 
case  of  a  spouse  not  to  be  obligated  on 
the  note,  verification  that  he/she  has 
stable  and  reliable  employment  as 
discussed  in  paragraph  (f)(3)  of  this 
section  would  allow  not  counting  the 
spouse  in  determining  the  sufficiency  of 
the  residual  income.  The  guidelines  for 
residual  income  are  based  on  data 
supplied  in  the  Consumer  Expenditure 
Survey  (CES)  published  by  the 
Department  of  Labor's  Bureau  of  Labor 
Statistics.  Regional  minimum  incomes 
have  been  developed  for  loan  amounts 
up  to  $79,999  and  for  loan  amounts  of 
$80,000  and  above.  It  is  recognized  that 
the  purchase  price  of  the  property  may 
afiect  family  expenditure  levels  in 
individual  cases.  This  factor  may  be 
given  consideration  in  the  final 
determination  in  individual  loan 
analyses.  For  example,  a  family 
purchasing  in  a  higher-priced 
neighborhood  may  feel  a  need  to  incur 
higher-than-average  expenses  to  support 
a  lifestyle  comparable  to  that  in  their 
environment,  whereas  a  substantially 
lower-priced  home  purchase  may  not 
compel  such  expenditures.  It  should 
also  be  clearly  understood  from  this 
information  that  no  single  factor  is  a 
final  determinant  in  any  applicant's 
qualification  for  a  VA-guaranteed  loan. 
Once  the  residual  income  has  been 
established,  other  important  factors 
must  be  examined.  One  such 
consideration  is  the  amount  being  paid 
currently  for  rental  or  housing  expenses. 
If  the  proposed  shelter  expense  is 
materially  in  excess  of  what  is  currentiy 
being  paid,  the  case  may  require  closer 
scrutiny.  In  such  cases,  consideration 
should  be  given  to  the  ability  of  the 
borrower  and  spouse  to  accumulate 
liquid  assets,  such  as  cash  and  bonds, 
and  to  the  amoimt  of  debts  incurred 
while  paying  a  lesser  amoimt  for  shelter. 
For  example,  if  an  application  indicates 
litUe  or  no  capital  reserves  and 
excessive  obligations,  it  may  not  be 
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reasonable  to  conclude  that  a  substantial 
increase  in  shelter  expenses  can  be 
absorbed.  Another  factor  of  prime 
importance  is  the  applicant's  manner  of 
meeting  obligations.  A  poor  credit 
history  alone  is  a  basis  for  disapproving 
a  loan,  as  is  an  obviously  inadequate 
income.  When  one  or  the  other  is 
marginal,  however,  the  remaining  aspect 
must  be  closely  examined  to  assure  that 
the  loan  applied  for  will  not  exceed  the 
applicant's  ability  or  capacity  to  repay. 
Therefore,  it  is  important  to  remember 
that  the  figiues  provided  below  for 
residual  income  are  to  be  used  as  a 
guide  and  should  be  used  in 
conjunction  with  the  steps  ouUined  in 
paragraphs  (c)  through  (j)  of  this  section. 
The  residual  income  guidelines  are  as 
follows: 

(1)  Table  of  residual  incomes  by 
region  (for  loan  amounts  of  $70,999  and 
below): 

Table  of  Residual  Incomes  by 
Region 

[For  loan  amounts  of  $79,999  and  tMtow] 


Family 
size' 

North- 
east 

Mid- 
west 

South 

West 

1  

390 

382 

382 

425 

2 

664 

641 

641 

713 

3 

788 

772 

772 

859 

4 

888 

868 

868 

967 

5 

921 

902 

902 

1,004 

'For  families  with  more  than  five  memt)ers. 
add  S75  for  each  additional  memt>er  up  to  a 
family  of  seven.  "Family"  includes  ail  mem- 
bers of  the  household. 

(2)  Table  of  residual  incomes  by 
region  (for  loan  amounts  of  $80,000.  and 
above): 

Table  of  Residual  Incomes  by 
Region 

[For  loan  amounts  of  $80,000  and  above] 


Family 
size* 

North- 
east 

Mid- 
west 

Smith 

West 

1  „ 

450 

755 

909 

1,025 

1.062 

441 

738 

889 

1.003 

1.039 

441 

738 

889 

1,003 

1.039 

491 

2 -.. 

3 

4 

5  _ 

823 

990 

1,117 

1.158 

*  For  families  with  more  than  five  memt)ers, 
add  $80  lor  each  additional  member  up  to  a 
famtfy  of  seven.  "Family"  includes  all  mem- 
bars  of  the  household. 

(3)  Geogmphic  regions  for  residual 
income  guidelines:  Northeast — 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  New  Jersey,  New  York, 
Pennsylvania.  Rhode  Island  and 
Vermont;  Midwest — Illinois,  Indiana, 
Iowa,  Kansas,  Michigan,  Minnesota, 
Missouri,  Nebraska,  North  Dakota,  Ohio, 
South  Dakota  and  Wisconsin;  South — 


Alabama,  Arkansas,  Delaware,  District 
of  Columbia,  Florida,  Georgia, 
Kentucky,  Louisiana.  Maryland, 
Mississippi,  North  Carolina,  Oklahoma, 
Puerto  Rico,  South  Carolina,  Tennessee, 
Texas,  Virginia,  West  Virginia;  West — 
Alaska,  Arizona,  California,  Colorado, 
Hawaii,  Idaho,  Montana,  Nevada,  New 
Mexico,  Oregon,  Utah,  Washington  and 
Wyoming. 

(4)  Military  adjustments.  For  loan 
applications  involving  an  active-duty 
servicemember  or  military  retiree,  the 
residual  income  figures  will  be  reduced 
by  a  minimum  of  5  percent  if  there  is 
a  clear  indication  that  the  borrower  or 
spouse  will  continue  to  receive  the 
benefits  resulting  from  the  use  of 
facilities  on  a  nearby  military  base. 
(This  reduction  applies  to  tables  in 
paragraph  (e)  of  this  section.) 

(f)  StabHity  and  reliability  of  income. 
Only  stable  and  reliable  income  of  the 
veteran  and  spouse  can  be  considered  in 
determining  ability  to  meet  mortgage 
payments.  Income  can  be  considered 
stable  and  reliable  if  it  can  be  concluded 
that  it  will  continue  during  the 
foreseeable  futiue. 

(1)  Verification.  Income  of  the 
borrower  and  spouse  which  is  derived 
from  employment  and  which  is 
considered  in  determining  the  family's 
ability  to  meet  the  mortgage  payments, 
payments  on  debts  and  other 
obligations,  and  other  expenses  must  be 
verified.  If  the  spouse  is  employed  and 
will  be  contractually  obligated  on  the 
loan,  the  combined  income  of  both  the 
veteran  and  spouse  is  considered  when 
the  income  of  the  veteran  alone  is  not 
sufficient  to  qualify  for  the  amount  of 
the  loan  sought.  In  other  than 
community  property  states,  if  the 
spouse  will  not  be  contractually 
obligated  on  the  loan,  Regulation  B  (12 
CFR  part  202),  promulgated  by  the 
Federal  Reserve  Board  purauant  to  the 
Equal  Credit  Opportunity  Act,  prohibits 
any  request  for,  or  consideration  of, 
information  concerning  the  spouse 
(including  income,  employment,  assets, 
or  liabilities),  except  that  if  the 
applicant  is  relying  on  alimony,  child 
support,  or  maintenance  payments  from 
a  spouse  or  former  spouse  as  a  basis  for 
repayment  of  the  loan,  information 
concerning  such  spouse  or  former 
spouse  may  be  requested  and 
considered  (see  paragraph  (f)(4)  of  this 
section).  In  community  property  states, 
information  concerning  a  spouse  may  be 
requested  and  considered  in  the  same 
manner  as  that  for  the  applicant.  The 
standards  applied  to  income  of  the 
veteran  are  also  applicable  to  that  of  the 
spouse.  There  can  be  no  discounting  of 
income  on  account  of  sex,  marital 
status,  or  any  other  basis  prohibited  by 


the  Equal  Credit  Opportimity  Act. 
Income  claimed  by  an  applicant  that  is 
not  or  caimot  be  verified  cannot  be 
considered  when  analyzing  the  loan.  If 
the  veteran  or  spouse  has  bisen 
employed  by  a  present  employer  for  less 
than  2  years,  a  2-year  history  covering 
prior  employment,  schooling,  or  other 
training  must  be  secured.  Any  periods 
of  unemployment  must  be  explained. 
Employment  verifications  and  pay  stubs 
must  be  no  more  than  120  days  (180 
days  for  new  construction)  old  to  be 
considered  valid.  For  loans  closed 
automatically,  this  requirement  will  be 
considered  satisfied  if  the  date  of  the 
employment  verification  is  within  120 
days  (180  days  for  new  construction)  of 
the  date  the  note  is  signed.  For  prior 
approval  loans,  this  requirement  will  be 
considered  satisfied  if  the  verification  of 
employment  is  dated  within  120  days  of 
the  date  the  application  is  received  by 
VA. 

(2)  Active-duty,  Reserve,  or  National 
Guard  applicants,  (i)  In  the  case  of  an 
active-duty  applicant,  a  military  Leave  & 
Earnings  Statement  is  required  and  will 
be  used  instead  of  an  employment 
verification.  The  statement  must  be  no 
more  than  120  days  old  (180  days  for 
new  construction)  and  must  be  the 
original  or  a  lender-certified  copy  of  the 
ordinal.  For  loans  closed  automatically, 
this  requirement  is  satisfied  if  the  date 
of  the  Leave  &  Earnings  Statement  is 
within  120  days  (180  days  for  new 
construction)  of  the  date  the  note  is 
signed.  For  prior  approval  loans,  this 
requirement  will  be  considered  satisfied 
if  die  verification  of  employment  is 
dated  within  120  days  of  the  date  the 
application  is  received  by  VA. 

(ii)  For  servicemembera  within  12 
months  of  release  from  active  duty,  or 
members  of  the  Reserves  or  National 
Guard  within  12  months  of  release,  one 
of  the  following  is  also  required: 

(A)  Dociunentation  that  the 
servicemember  has  in  fact  already 
reenlisted  or  extended  his/her  period  of 
active  duty  or  Reserve  or  National 
Guard  service  to  a  date  beyond  the  12- 
month  period  following  the  projected 
closing  of  the  loan. 

(B)  Verification  of  a  valid  offer  of  local 
civilian  employment  following  release 
from  active  duty.  All  data  pertinent  to 
sound  underwriting  procedures  (date 
employment  will  begin,  earnings,  etc.) 
must  be  included. 

(C)  A  statement  from  the 
servicemember  that  he/she  intends  to 
reenlist  or  extend  his/her  period  of 
active  duty  or  Reserve  or  National 
Guard  service  to  a  date  beyond  the  12 
month  period  following  the  projected 
loan  closing  date,  and  a  statement  from 
the  servicemember's  commanding 


officer  confirming  that  the 
servicemember  is  eligible  to  reenlist  or 
extend  his/her  active  duty  or  Reserve  or 
National  Guard  service  as  indicated  and 
that  the  commanding  officer  has  no 
reason  to  believe  that  such  reenlistment 
or  extension  will  not  be  granted. 

(D)  Other  unusually  strong  positive 
underwriting  &ctors,  such  as  a 
downpayment  of  at  least  10  percent, 
significant  cash  reserves,  or  clear 
evidence  of  strong  ties  to  the 
conununity  coupled  with  a  noiunilitaiy 
spouse's  income  so  high  that  only 
minimal  income  from  the  active  duty 
servicemember  or  member  of  the 
Reserves  or  National  Guard  is  needed  to 
qualify. 

(iii)  Each  active-duty  member  who 
applies  for  a  loan  must  be  counseled 
through  the  use  of  VA  Form  26-0592, 
Counseling  Checklist  for  Military 
Homebuyers.  Lenders  must  submit  a 
signed  and  dated  VA  Form  26-0592 
with  each  prior  approval  loan 
application  or  automatic  loan  report 
involving  a  borrower  on  active  duty. 

(3)  Income  reliability.  Income 
received  by  the  borrower  and  spouse  is 
to  be  used  only  if  it  can  be  concluded 
that  the  income  %vill  continue  dtiring  the 
foreseeable  future  and,  thus,  should  be 
properly  considered  in  determining 
ability  to  meet  the  mortgage  payments. 
If  an  employer  puts  N/A  or  otherwise 
declines  to  complete  a  verffication  of 
employment  statement  regarding  the 
probability  of  continued  employment, 
no  further  action  is  required  of  the 
lender.  Reliability  will  be  determined 
based  on  the  duration  of  the  borrower's 
current  employment  together  with  his  or 
her  overall  documented  employment 
history.  There  can  be  no  discounting  of 
income  solely  because  it  is  derived  from 
an  annuity,  pension  or  other  retirement 
benefit,  or  firom  peM-time  employment. 
However,  unless  income  frtim  overtime 
vfoxk  and  part-time  or  second  jobs  can 
be  accorded  a  reasonable  likelihood  that 
it  is  continuous  and  will  continue  in  the 
foreseeable  future,  such  income  should 
not  be  used.  Generally,  the  reliability  of 
such  income  caimot  be  demonstrated 
unless  the  income  has  continued  for  2 
years.  The  hours  of  duty  and  other  work 
conditions  of  the  applicant's  primary 
job,  and  the  period  of  time  in  which  the 
applicant  was  employed  under  such 
arrangement,  must  be  such  as  to  permit 
a  clear  conclusion  as  to  a  good 
probability  that  overtime  or  part-time  or 
secondary  employment  can  and  vtrill 
continue.  Income  from  overtime  work 
and  part-time  jobs  not  eligible  for 
inclusion  as  primary  income  may,  if 
properly  verified  for  at  least  12  months, 
be  used  to  oBset  the  payments  due  on 
debts  and  obligations  of  an  intermediate 


term,  i.e.,  6  to  24  months.  Such  income 
must  be  described  in  the  loan  file.  The 
amount  of  any  pension  or  compensation 
and  other  income,  such  as  dividends 
from  stocks,  interest  from  bonds, 
savings  accounts,  or  other  deposits, 
rents,  royalties,  etc.,  will  be  used  as 
primary  income  if  it  is  reasonable  to 
conclude  that  such  income  will 
continue  in  the  foreseeable  future. 
Otherwise,  it  may  be  used  only  to  ofEtet 
intermediate-term  debts,  as  described  in 
this  paragraph.  Also,  the  likely  duration 
of  certain  military  allowances  cannot  be 
determined  and.  therefore,  will  be  used 
only  to  offset  intermediate-term  debts, 
as  described  in  this  paragraph.  Such 
allowances  are:  Pro-pay,  flight  or  hazard 
pay,  and  overseas  or  combat  pay,  all  of 
which  are  subject  to  periodic  review 
and/or  testing  of  the  recipient  to 
ascertain  whether  eligibility  for  such 
pay  will  continue.  Only  if  it  can  be 
shown  that  such  pay  has  continued  for 
a  prolonged  period  and  can  be  expected 
to  continue  because  of  the  nature  of  the 
recipient's  assigned  duties,  will  such 
income  be  considered  as  primary 
income.  For  instance,  flight  pay  verified 
for  a  pilot  can  be  regarded  as  probably 
continuous  and,  thus,  should  be  added 
to  the  base  pay.  Income  derived  from 
service  in  the  Reserves  or  National 
Guard  may  be  used  if  the  applicant  has 
served  in  such  capacity  for  a  period  of 
time  sufficient  to  evidence  good 
probability  that  such  income  will 
continue  beyond  12  months.  The  total 
period  of  active  and  reserve  service  may 
be  helpful  in  this  regard.  Otherwise, 
such  income  may  be  used  to  oEEset 
intermediate-term  debts.  There  are  a 
number  of  additional  income  sources 
whose  contingent  nature  precludes  their 
being  considered  as  available  for 
repayment  of  a  long-term  mortgage 
obligation.  Temporary  income  items 
such  as  VA  educational  allowances  and 
imemployment  compensation  do  not 
represent  stable  and  reliable  income  and 
will  not  be  taken  into  consideration  in 
determining  the  ability  of  the  veteran  to 
meet  the  income  requirement  of  the 
governing  law.  As  required  by  the  Equal 
Opportunity  Act  Amendments  of  1976, 
Public  Law  94-239,  income  from  public 
assistance  programs  is  used  to  qualify 
for  a  loan  if  it  can  be  determined  that 
the  income  will  probably  continue  for  3 
yean  or  more. 

(4)  Tax-exempt  income.  Special 
consideration  can  be  given  to  verified 
nontaxable  income  once  it  has  been 
established  that  such  income  is  likely  to 
continue  (and  remain  untaxed)  into  die 
foreseeable  future.  Such  income 
includes  certain  military  allowances, 
child  support  payments,  workers' 


compensation  benefits,  disability 
retirement  payments  and  certain  types 
6f  public  assistance  payments.  In  such 
cases,  current  income  tax  tables  may  be 
used  to  determine  an  amount  which  can 
be  prudendy  employed  to  adjust  the 
borrower's  actual  income.  Tfads  adjusted 
or  "grossed  up"  income  may  be  used#D 
calculate  the  monthly  debt-to-income 
ratio,  provided  the  analysis  is 
documented.  Only  the  borrower's  actual 
income  may  be  used  to  calculate  the 
residual  income.  Care  should  be 
exercised  to  ensure  that  the  income  is  in 
fact  tax-exempt. 

(5)  Alimony,  child  support, 
maintenance,  workers'  compensation, 
foster  care  payments,  (i)  If  an  applicant 
chooses  to  reveal  income  from  alimony, 
child  support  or  maintenance  payments 
(after  first  having  been  informed  that 
any  such  disclosure  is  voluntary 
pursuant  to  the  Federal  Reserve  Board's 
Regulation  B),  such  payments  are 
considered  as  income  to  the  extent  that 
the  payments  are  likely  to  be 
consistenUy  made.  Factors  to  be 
considered  in  determining  the 
likelihood  of  consistent  payments 
include,  but  are  not  limited  to:  Whether 
the  payments  are  received  pursuant  to  a 
written  agreement  or  court  decree;  the 
length  of  time  the  payments  have  been 
received;  the  regularity  of  receipt;  the 
availability  of  procedures  to  compel 
payment;  and  the  creditworthiness  of 
the  payor,  including  the  credit  history  of 
the  payor  when  available  under  the  Fair 
Credit  Reporting  Act  or  other  applicable 
laws.  However,  the  Fair  Credit 
Reporting  Act  (15  U.S.C  1681(b))  limits 
the  permissible  purposes  for  which 
credit  reports  may  be  ordered,  in  the 
absence  of  vmtten  instructions  of  the 
consumer  to  whom  the  report  relates,  to 
business  transactions  involving  the 
subject  of  the  credit  report  or  extensions 
of  credit  to  the  subject  of  the  credit 
report. 

(ii)  If  the  applicant  chooses  to  reveal 
income  related  to  workers' 
compensation,  it  will  be  considered  as 
income  to  the  extent  it  can  be 
determined  such  income  will  continue. 

(iii)  Income  received  specifically  for 
the  care  of  any  foster  child(ren)  may  be 
counted  as  income  if  documented. 
Generally,  however,  such  foster  care 
income  is  to  be  used  only  to  balance  the 
expenses  of  caring  for  the  foster 
chlld(ren)  against  any  increased  residual 
income  requirements. 

(6)  Military  quarters  allowance.  With 
respect  to  off-base  housing  (quarters) 
allowances  for  service  personnel  on 
active  duty,  it  is  the  policy  of  the 
De{}artment  of  Defense  to  utilize 
available  on-base  housing  when 
possible.  In  order  for  a  quarters 
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allowance  to  be  considered  as 
continuing  income,  it  is  necessary  that 
the  applicant  furnish  written 
authorization  from  his  or  her 
commanding  officer  for  off-base 
housing.  This  authorization  should 
verify  that  quarters  will  not  be  made 
av^lable  and  that  the  individual  should 
make  permanent  arrangements  for 
nonmilitary  housing.  A  Department  of 
Defense  form.  DD  Form  1747.  Status  of 
Housing  Availability,  is  used  by  the 
Family  Housing  Office  to  advise 
persoimel  regarding  family  housing.  The 
applicant's  quarters  allowance  cannot 
be  considered  unless  item  b  (Permanent) 
or  d  is  completed  on  DD  Form  1747. 
dated  October  1990.  Of  course,  if  the 
applicant's  income  less  quarters 
allowance  is  sufficient,  there  is  no  need 
for  assurance  that  the  applicant  has 
permission  to  occupy  nonmilitary 
housing  provided  that  a  determination 
can  be  made  that  the  occupancy 
requirements  of  the  law  will  be  met 
Also,  authorization  to  obtain  off-base 
housing  will  not  be  required  when 
certain  duty  assignments  would  clearly 
qualify  service  personnel  with  families 
for  quarters  allowance.  For  instance,  off- 
base  housing  authorizations  need  not  be 
obtained  for  service  personnel  stationed 
overseas  who  are  not  accompanied  by 
their  families,  recruiters  on  detached 
duty,  or  military  personnel  stationed  in 
areas  where  no  on-base  housing  exists. 
In  any  case  in  which  no  off-base 
housing  authorization  is  obtained,  an 
explanation  of  the  circumstances 
justifying  its  omission  must  be  included 
with  the  loan  application  except  when 
it  has  been  established  by  the  VA 
facility  of  jurisdiction  that  the  waiting 
lists  for  on-base  housingare  so  long  that 
it  is  improbable  that  individuals 
desiring  to  purchase  off-base  housing 
would  be  precluded  from  doing  so  in 
the  foreseeable  future.  If  stations  make 
such  a  determination,  a  release  shall  be 
issued  to  inform  lenders. 

(7)  Automobile  (or  similar)  allowance. 
Generally,  automobile  allowances  are 
paid  to  cover  specific  expenses  related 
to  an  applicant's  employment,  and  it  is 
appropriate  to  use  such  income  to  of£set 
a  corresponding  car  payment.  However, 
in  some  instances,  such  an  allowance 
may  exceed  the  car  payment.  With 
proper  documentation,  income  from  a 
car  allowance  which  exceeds  the  car 
payment  can  be  counted  as  effective 
income.  Likewise,  any  other  similar 
type  of  allowance  which  exceeds  the 
specific  expense  involved  may  be  added 
to  gross  income  to  the  extent  it  is 
documented  to  exceed  the  actual 
expense. 

(8)  Commissions.  When  all  or  a  major 
portion  of  the  veteran's  income  is 


derived  bom  commissions,  it  will  be 
necessary  to  establish  the  stability  of 
such  income  if  it  is  to  be  considered  in 
the  loan  analysis  for  the  repayment  of 
the  mortgage  debt  and/or  short-term 
obligations.  In  order  to  assess  the  value 
of  such  income,  lenders  should  obtain 
written  verification  of  the  actual  amount 
of  commissions  paid  to  date,  the  basis 
for  the  payment  of  such  commissions 
and  when  commissions  are  paid;  i.e., 
monthly,  quarterly,  semiannually,  or 
annually.  Lenders  should  also  obtain 
signed  and  dated  individual  income  tax 
returns,  plus  applicable  schedules,  for 
the  previous  2  years,  or  for  whatever 
additional  period  is  deemed  necessary 
to  properly  demonstrate  a  satisfactory 
earnings  record.  The  length  of  the 
veteran's  employment  in  the  type  of 
occupation  for  which  commissions  are 
paid  is  also  an  important  factor  in  the 
assessment  of  the  stability  of  the 
income.  If  the  veteran  has  been 
employed  for  a  relatively  short  time,  the 
income  should  not  normally  be 
considered  stable  unless  the  product  or 
service  was  the  same  or  closely  related 
to  the  product  or  service  sold  in  an 
immediate  prior  position.  Generally, 
income  from  commissions  is  considered 
stable  when  the  applicant  has  been 
receiving  such  income  for  at  least  2 
years.  Less  than  2  years  of  income  from 
commissions  cannot  usually  be 
considered  stable.  When  an  applicant 
has  received  income  from  commissions 
for  less  than  1  year,  it  will  rarely  be 
possible  to  demonstrate  that  the  income 
is  stable  for  qualifying  purposes;  such 
cases  would  require  in-depth 
development. 

(9)  Self -employment.  Generally, 
income  fit)m  self-employment  is 
considered  stable  when  the  applicant 
has  been  in  business  for  at  least  2  years. 
Less  than  2  years  of  income  from  self- 
employment  caimot  usually  be 
considered  stable  unless  the  applicant 
has  had  previous  related  employment 
and/or  extensive  specialized  training. 
When  an  applicant  has  been  self- 
employed  less  than  1  year,  it  will  rarely 
be  possible  to  demonstrate  that  the 
income  is  stable  for  qualifying  purposes; 
such  cases  would  require  in-depth 
development.  The  following 
documentation  is  required  for  all  self- 
employed  borrowers: 

(i)  A  profit-and-loss  statement  for  the 
prior  fiscal  year  (12-month  accounting 
cycle),  plus  the  period  year  to  date  since 
the  end  of  the  last  fiscal  year  (or  for 
whatever  shorter  period  records  may  be 
available),  and  balance  sheet  based  on 
the  financial  records.  The  financial 
statement  must  be  sufficient  for  a  loan 
underwriter  to  determine  the  necessary 
information  for  loan  approval  and  an 


independent  audit  (on  the  veteran  and/ 
or  the  business)  by  a  Certified  Public 
Accountant  will  be  required  if  necessary 
for  such  determination;  and 

(ii)  Copies  of  signed  individual 
income  tax  returns,  plus  all  applicable 
schedules  for  the  previous  2  years,  or  for 
whatever  additional  period  is  deemed 
necessary  to  properly  demonstrate  a 
satisfactory  earnings  record,  must  be 
obtained.  If  the  business  is  a  corporation 
or  partnership,  copies  of  signed  Federal 
business  income  tax  returns  for  the 
previous  two  years  plus  all  applicable 
schedules  for  the  corporation  or 
partnership  must  be  obtained;  and 

(iii)  If  the  business  is  a  corporation  or 
partnership,  a  list  of  all  stockholders  or 
partners  showing  the  interest  each  holds 
in  the  business  will  be  required.  Some 
cases  may  justify  a  written  credit  report 
on  the  business  as  well  as  the  applicant. 
When  the  business  is  of  an  unusual  type 
and  it  is  difficult  to  determine  the 
probabilify  of  its  continued  operation, 
explanation  as  to  the  function  and 
purpose  of  the  business  may  be  needed 
from  the  applicant  and/or  any  other 
qualified  party  with  the  acknowledged 
expertise  to  express  a  valid  opinion. 

(lO)  Recently  discharged  veterans. 
Loan  applications  received  bom 
recently  discharged  veterans  who  have 
littie  or  no  employment  experience 
other  than  their  military  occupation  and 
bom  veterans  seeking  VA-guaranteed 
loans  who  have  retired  after  20  years  of 
active  military  duty  require  special 
attention.  The  retirement  income  of  the 
latter  veterans  in  many  cases  may  not  be 
sufficient  to  meet  the  statutory  income 
requirements  for  the  loan  amount 
sought.  Many  have  obtained  full-time 
employment  and  have  been  employed 
in  their  new  jobs  for  a  very  short  time. 

(i)  It  is  essential  in  determining 
whether  veterans  in  these  categories 
qualify  from  the  income  standpoint  for 
the  amount  of  the  loan  sought,  that  the 
facts  in  respect  to  their  present 
employment  and  retirement  income  be 
fully  developed,  and  that  each  case  be 
considered  on  its  individual  merits. 

(ii)  In  most  cases  the  veteran's  current 
income  or  current  income  plus  his  or 
her  retirement  income  is  sufficient.  The 
problem  lies  in  determining  whether  it 
can  be  properly  concluded  that  such 
income  level  will  continue  for  the 
foreseeable  future.  If  the  veteran's 
employment  status  is  that  of  a  trainee  or 
an  apprentice,  this  will,  of  course,  be  a 
factor.  In  cases  of  the  self-employed,  the 
question  to  be  resolved  is  whether  there 
are  reasonable  prospects  that  the 
business  enterprise  will  be  successful 
and  produce  the  required  income. 
Unless  a  bvorable  conclusion  can  be 
made,  the  income  from  such  source 
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should  not  be  considOTed  in  the  loan 
analysis. 

(iii)  If  a  recently  discharged  veteran 
has  no  prior  employment  history  and 
the  veteran's  verification  of  employment 
shows  he  or  she  has  not  been  on  the  job 
a  sufficient  time  in  which  to  become 
established,  consideration  should  be 
given  to  the  duties  the  veteran 
performed  in  the  military  service.  When 
it  can  be  determined  that  the  duties  a 
veteran  performed  in  the  service  are . 
similar  or  are  in  direct  relation  to  the 
duties  of  the  applicant's  present 
position,  such  duties  may  be  construed 
as  adding  weight  to  his  or  her  present 
employment  experience  and  the  income 
from  the  veteran's  present  employment 
thus  may  he  considered  available  for 
qualifying  the  loan,  notwithstanding  the 
foct  that  die  applicant  has  been  on  the 
present  job  only  a  short  time.  This  same 
principle  may  be  applied  to  veterans 
recently  retired  from  the  service.  In 
addition,  when  the  veteran's  income 
from  retirement,  in  relation  to  the  total 
of  the  estimated  shelter  expense,  long- 
term  debts  and  amount  available  for 
family  support,  is  such  that  only 
minimal  income  frtim  employment  is 
necessary  to  qualify  frt>m  the  income 
standpoint,  it  would  be  proper  to 
resolve  the  doubt  in  favor  of  the  veteran. 
It  would  be  erroneous,  however,  to  give 
consideration  to  a  veteran's  income 
from  employment  for  a  short  duration  in 
a  job  requiring  skills  for  which  the 
applicant  has  had  no  training  or 
experience. 

(iv)  To  illustrate  the  provisions  of 
paragraph  (f)(10),  it  would  be  proper  to 
use  short-term  employment  income  in 
qualifying  a  veteran  who  had  experience 
as  an  airplane  mechanic  in  the  military 
service  and  the  individual's 
employment  after  discharge  or 
retirement  from  the  service  is  in  the 
same  or  allied  fields;  e.g.,  auto  mechanic 
or  machinist  This  presumes,  however, 
that  the  verification  of  emplojrment 
included  a  statement  that  the  veteran 
was  performing  the  duties  of  the  job 
satisfactorily,  the  possibilify  of 
continued  employment  was  favorable 
and  that  the  loan  application  is  eligible 
in  all  other  respects.  An  example  of 
nonqualifying  experience  is  that  of  a 
veteran  who  was  an  Air  Force  pilot  and 
has  been  employed  in  insurance  sales 
on  commission  for  a  short  time.  Most 
cases,  of  coiurse,  fall  somewhere 
between  those  extremes.  It  is  for  this 
reason  that  the  facts  of  each  case  must 
be  fully  developed  prior  to  closing  the 
loan  automatically  or  submitting  the 
case  to  VA  for  prior  approval. 

(11)  Employment  of  short  duration. 
The  provisions  of  paragraph  (f)(7)  of  this 
section  are  similarly  applicable  to 


applicants  whose  employment  is  of 
short  duration.  Such  cases  will  entail 
careful  consideration  of  the  employer's 
confirmation  of  employment, 
probabilify  of  permanency,  past 
employment  record,  the  applicant's 
qu^ifications  for  the  position,  and 
ptavious  training,  including  that 
received  in  the  military  service.  In  the 
event  that  such  considerations  do  not 
enable  a  determination  that  the  income 
from  the  veteran's  current  position  has 
a  reasonable  likelihood  of  continuance, 
such  income  should  not  be  considered 
in  the  analysis.  Applications  received 
from  persons  employed  in  the  building 
trades,  or  in  other  occupations  affected 
by  climatic  conditions,  should  be 
supported  by  docimientation  evidencing 
the  applicant's  total  earnings  to  date  and 
covering  a  period  of  not  less  than  1  year 
as  well  as  signed  and  dated  copies  of 
complete  income  tax  returns,  including 
all  schedules  for  the  past  2  years  or  for 
whatever  additional  period  is  deemed 
necessary  to  properly  demonstrate  a 
satisfactory  earnings  record.  If  the 
applicant  works  out  of  a  union, 
evidence  of  the  previous  year's  earnings 
should  be  obtained  together  with  a 
verification  of  employment  from  the 
current  employer. 

(12)  Rental  income — (i)  Multi-unit 
subject  property.  When  the  loan  pertains 
to  a  structure  with  more  than  a  one- 
family  dwelling  unit,  the  prospective 
rental  income  will  not  be  considered 
imless  the  veteran  can  demonstrate  a 
reasonable  likelihood  of  success  as  a 
landlord,  and  sufficient  cash  reserves 
are  verified  to  enable  the  veteran  to 
carry  the  mortgage  loan  payments 
(principal,  interest,  taxes,  and 
insurance)  without  assistance  from  the 
rental  income  for  a  period  of  at  least  6 
months.  The  determination  of  the 
veteran's  likelihood  of  success  as  a 
landlord  will  be  based  on 
documentation  of  any  prior  experience 
in  managing  rental  units  or  other 
collection  activities.  The  amount  of 
rental  income  to  be  used  in  the  loan 
analysis  will  be  based  on  75  percent  of 
the  amount  indicated  on  the  lease  or 
rental  agreement,  unless  a  greater 
percentage  can  be  dociimented. 

(ii)  Rental  of  existing  home.  Proposed 
rental  of  a  veteran's  existing  property 
may  be  used  to  offset  the  mortgage 
payment  on  that  properfy,  provided 
there  is  no  indication  that  the  properfy 
will  be  difficult  to  rent  If  available,  a 
copy  of  the  rental  agreement  should  be 
obtained.  It  is  the  responsibilify  of  the 
loan  underwriter  to  be  aware  of  the 
condition  of  the  local  rental  market  For 
instance,  in  areas  where  the  rental 
market  is  very  strong  the  absence  of  a 
lease  should  not  automatically  prohibit 


the  offset  of  the  mortgage  by  the 
proposed  rental  income. 

(iii)  Other  rental  property.  If  income 
from  rental  property  will  be  used  to 
qualify  for  the  new  loan,  the 
documentation  required  of  a  self- 
employed  applicant  should  be  obtained 
together  with  evidence  of  cash  reserves 
equaling  3  months  PITI  on  the  rental 
property.  As  for  any  self-employed 
earnings  (see  paragraph  (f)(7)  of  this 
section),  depreciation  claimed  may  be 
added  back  in  as  income.  In  the  case  of 
a  veteran  who  has  no  experience  as  a 
landlord,  it  is  unlikely  that  the  income 
from  a  rental  properfy  may  be  used  to 
qualify  for  the  new  loan. 

(13)  Taxes  and  other  deductions. 
Dctductions  to  be  applied  for  Federal 
income  taxes  and  Social  Security  may 
be  obtained  from  the  Employer's  Tax 
Guide  (Circular  E)  issued  by  the  Internal 
Revenue  Service  (IRS).  (For  veterans 
receiving  a  mortgage  credit  certificate 
(MCC),  see  paragraph  (f)(14)  of  tiiis 
section.)  Any  State  or  local  taxes  should 
be  estimated  or  obtained  from  charts 
similar  to  those  provided  by  IRS  which 
may  be  available  in  those  states  with 
withholding  taxes.  A  determination  of 
the  amount  paid  or  withheld  for 
retirement  purposes  should  be  made 
and  used  when  calculating  deductions 
from  gross  income.  In  determining 
whether  a  veteran-applicant  meets  the 
income  criteria  for  a  loan,  some 
consideration  may  be  given  to  the 
potential  tax  benefits  the  veteran  will 
realize  if  the  loan  is  approved.  This  can 
be  done  by  using  the  instructions  and 
worksheet  portion  of  IRS  Form  W-4, 
Employee's  Withholding  Allowance 
Certificate,  to  compute  the  total  number 
of  permissible  withholding  allowances. 
That  number  can  then  be  used  when 
referring  to  IRS  Circular  E  and  any 
appropriate  similar  State  withholding 
charts  to  arrive  at  the  amount  of  Federal 
and  State  income  tax  to  be  deducted 
from  gross  income. 

[14)Mortgage  credit  certificates,  (i) 
The  Internal  Revenue  Code  (26  U.S.C.) 
as  amended  by  the  Tax  Reform  Act  of 
1984,  allows  states  and  other  political 
subdivisions  to  trade  in  all  or  part  of    * 
their  authority  to  issue  mortgage 
revenue  bonds  for  authority  to  issue 
MCCs.  Veterans  who  are  recipients  of 
MOCs  may  realize  a  significant 
reduction  in  their  income  tax  liability 
by  receiving  a  Federal  tax  credit  for  a 
percentage  of  their  mortgage  interest 
payment  on  debt  incurred  on  or  after 
January  1, 1985. 

(ii)  Lenders  must  provide  a  copy  of 
the  MCC  to  VA  with  the  home  loan 
application.  The  MCC  will  specify  the 
rate  of  credit  allowed  and  the  amount  of 
certified  indebtedness;  Le.,  the 
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indebtedness  UKnirred  by  the  veteran  to 
acquire  a  principal  residence  or  as  a 
qualified  home  improvement  or 
rehabiiitatioa  loan. 

(iii)  For  credit  underwriting  purposes, 
the  amount  of  tax  credit  allowwl  to  a 
veteran  under  an  MCC  will  be  treated  as 
a  reduction  in  the  monthly  Federal 
income  tax.  For  example,  a  veteran 
having  a  $600  monthly  interest  payment 
and  an  MCC  providing  a  30-percent  tax 
credit  would  receive  a  $180  (30 
percentxSeoo)  tax  credit  each  month. 
However,  becaiise  the  annual  tax  credit, 
which  amounts  to  $2,160  (12x$l80), 
exceeds  $2,000  and  is  based  on  a  30- 
percent  credit  rate,  the  mjnritn^nn  tax 
credit  the  veteran  can  receive  is  limited 
to  $2,000  per  year  (Pub.  L.  98-369)  or 
$167  per  month  ($2,000/12).  As  a 
consequence  of  the  tax  credit,  the 
interest  on  which  a  deduction  can  be 
taken  will  be  reduced  by  the  amount  of 
the  tax  credit  to  $433  (S600-$167). 
This  reduction  should  also  be  reflected 
when  calculating  Federal  income  tax. 
(iv)  For  underwriting  piuposes.  the 
amount  of  the  tax  credit  is  limited  to  the 
amount  of  the  veteran's  mAirifniim  tax 
liability.  If.  in  the  example  in  p>aragraph 
(fKl4Kiii)  of  this  section,  the  veteran's 
tax  liability  for  the  year  were  only 
$1,500,  the  monthly  tax  credit  would  be 
limited  to  $125  ($1,500/12). 

(g)  Credit.  The  conclusion  reached  as 
to  whether  or  not  the  veteran  and 
spouse  are  satisfactory  credit  risks  must 
also  be  based  on  a  careful  analysis  of  the 
available  credit  data.  Regulation  B  (12 
CFR  part  202).  promulgated  by  the 
Federal  Reserve  Board  pursuant  to  the 
Equal  Credit  Opportunity  Act,  requires 
that  lenders,  in  evaluating 
creditworthiness,  shall  consider,  on  the 
applicant's  request,  the  credit  history, 
when  available,  of  any  account  reported 
in  the  name  of  the  applicant's  spouse  or 
former  spouse  which  the  applicant  can 
demonstrate  atcuiately  reflects  the 
applicant's  creditworthiness.  In  other 
than  community  property  states,  if  the 
spouse  will  not  be  contractually 
obligated  on  the  loan.  Regulation  B 
prohibits  any  request  for  or 
consideration  of  information  about  the 
spouse  concerning  income, 
emplojrment,  assets  or  liabilities.  In 
community  property  states,  information 
concerning  a  spouse  may  be  requested 
and  considered  in  the  same  manner  as 
that  for  the  applicant. 

(1)  Adverse  data.  If  the  analysis 
develops  any  derogatory  credit 
information  and,  despite  such  facta,  it  is 
determined  that  the  veteran  and  spouse 
are  satisfactory  credit  risks,  the  basis  for 
the  decision  must  be  explained.  If  a 
veteran  and  spouse  have  debts 
outstanding  which  have  not  been  paid 


timely,  or  which  they  have  refused  to 
pay,  the  fact  that  the  outstanding  debts 
are  paid  alter  the  acceptability  of  the 
credit  is  questioned  or  in  anticipation  of 
applying  for  new  credit  does  not.  of 
course,  alter  the  fact  that  the  record  for 
paying  debts  has  been  unsatisfactory. 
With  respect  to  unpaid  debts,  lenders 
may  take  into  consideration  a  veteran's 
claim  of  bona  fide  or  legal  defanses. 
Such  defenses  are  not  applicable  when 
the  debt  has  been  reduced  to  judgment. 
Where  a  collection  account  has  been 
established,  if  it  is  determined  that  the 
borrower  is  a  satisfactory  credit  risk,  it 
is  not  mandatory  that  such  an  account 
be  paid  off  in  order  for  a  loan  to  be 
approved.  Court-ordered  judgments, 
however,  must  be  paid  off  before  a  new 
loan  is  approved. 

(2)  Bankruptcy.  When  the  credit 
information  shows  that  the  borrower  or 
spouse  has  been  discharged  in 
bankruptcy  under  the  "straight" 
liquidation  and  discharge  provisions  of 
the  bankruptcy  law,  this  would  not  in 
itself  disqualify  the  loan.  However,  in 
such  cases  it  is  necessary  to  develop 
complete  information  as  to  the  facts  and 
circumstances  concerning  the 
bankruptcy.  Generally  speaking,  when 
the  borrower  or  spouse,  as  the  case  may 
be.  has  been  regularly  employed  (not 
self-employed)  and  has  been  discharged 
in  bankruptcy  within  the  last  one  to  two 
years,  it  probably  would  not  be  possible 
to  determine  that  the  borrower  or 
spouse  is  a  satisfactory  credit  risk  unless 
both  of  the  following  requirements  are 
satisfied: 

(i)  The  borrower  or  spouse  has 
obtained  credit  subsequent  to  the 
bankruptcy  and  has  met  the  credit 
payments  in  a  satisfactory  manner  over 
a  continued  period;  and 

(ii)  The  bankruptcy  was  caused  by 
circumstances  beyond  the  control  of  the 
borrower  or  spotise,  e.g., 
unemployment,  prolonged  strikes, 
medical  bills  not  covered  by  insurance. 
Divorce  is  not  generally  viewed  as 
beyond  the  control  of  the  borrower  and/ 
or  spouse.  The  circiunstances  alleged 
must  be  verified.  If  a  borrower  or  spouse 
is  self-employed,  has  been  adjudicated 
bankrupt,  and  subsequenUy  obtains  a 
permanent  position,  a  finding  as  to 
satisfactory  credit  risk  may  be  made 
provided  there  is  no  derogatory  credit 
information  prior  to  self-employment, 
there  is  no  derogatory  credit  information 
subsequent  to  the  bankruptcy,  and  the 
failure  of  the  business  was  not  due  to 
misconduct.  If  a  borrower  or  spouse  has 
been  discharged  in  bankniptcywithin 
the  past  12  months,  it  will  not  generally 
be  possible  to  determine  that  the 
borrower  or  spouse  is  a  satisfactory 
credit  risk. 


(3)  Petition  under  Chapter  13  of 
Bankruptcy  Code.  A  petition  under 
chapter  13  of  the  BaAruptcy  Code  (11 
U.S.C.)  filed  by  the  borrower  or  spouse 
is  indicative  of  an  effort  to  pay  their 
creditors.  Some  plans  may  provide  for 
full  payment  of  debts  while  others 
arrange  for  payment  of  scaled-down 
debts.  Regular  payments  are  made  to  a 
court-appointed  trustee  over  a  2-  to  3- 
year  period  (or  up  to  5  years  in  some 
cases).  When  the  borrowers  have  made 
all  payments  in  a  satisfactory  manner, 
they  may  be  considered  as  having 
reestablished  satisfactory  credit  When 
they  apply  for  a  home  loan  before 
completion  of  the  payout  period, 
favorable  consideration  may 
nevertheless  be  given  if  at  least  12 
months'  worth  of  payments  have  been 
made  satisfactorily  and  the  Trustee  or 
Bankruptcy  Judge  approves  of  the  new 
credit. 

(4)  Foreclosures,  (i)  When  the  credit 
information  shows  that  the  veteran  or 
spouse  has  had  a  foreclosure  on  a  prior 
mortgage;  e.g.,  a  VA-guaranteed  or  HUD- 
insiued  mortgage,  this  will  not  in  itself 
disqualify  the  borrower  from  obtaining 
the  loan.  Lenders  and  field  station 
personnel  should  refer  to  the  preceding 
guidelines  on  bankruptcies  for  cases 
involving  foreclosiues.  As  with  a 
borrower  who  has  been  adjudicated 
bankrupt,  it  is  necessary  to  develop 
complete  information  as  to  the  facts  and 
circumstances  of  the  foreclosure. 

(ii)  When  VA  pays  a  claim  on  a  VA- 
guaranteed  loan  as  a  result  of  a 
foreclosure,  the  original  veteran  may  be 
required  to  repay  any  loss  to  the 
Government.  In  some  instances  VA  may 
waive  the  veteran's  debt,  in  part  or 
totally,  based  on  the  facts  and 
circumstances  of  the  case.  However, 
guaranfy  entitlement  cannot  be  restored 
luiless  the  Government's  loss  has  been 
repaid  in  full,  regardless  of  whether  or 
not  the  debt  has  been  waived, 
compromised,  or  discharged  in 
bardsruptcy.  Therefore,  a  veteran  who  is 
seeking  a  new  VA  loan  alter  having 
experienced  a  foreclosure  on  a  prior  VA 
loan  will  in  most  cases  have  only 
remaining  e6tiUement  to  apply  to  the 
new  loan.  The  lender  should  assure  that 
the  veteran  has  sufficient  entitlement  for 
its  secondary  marketing  purposes. 

(5)  Federal  debts.  An  applicant  for  a 
Federally-assisted  loan  will  not  be 
considered  a  satisfactory  credit  risk  for 
such  loan  if  the  applicant  is  presently 
delinquent  or  in  default  on  any  debt  to 
the  Federal  Government,  e.g..  a  Small 
Business  Administration  loan,  a  U.S. 
Guaranteed  Student  loan,  a  debt  to  the 
Public  Health  Service,  or  where  there  is 
a  judgment  lien  against  the  applicant's 
property  for  a  debt  owed  to  the 
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Government.  The  applicant  may  not  be 
approved  for  the  loan  until  the 
delinquent  account  has  been  brought 
current  or  satisfactory  arrangements 
have  been  made  between  the  borrower 
and  the  Federal  agency  owed,  or  the 
judgment  is  paid  or  otherwise  satisfied. 
Of  course,  the  applicant  must  also  be 
able  to  otherwise  qualify  for  the  loan 
from  an  income  and  remaining  credit 
standpoint  Refinancing  under  VA's 
interest  rate  reduction  refinancing 
provisions,  however,  is  allowed  even  if 
the  borrower  is  delinquent  on  the  VA 
guaranteed  mortgage  being  refinanced. 
Prior  approval  processing  is  required  in 
such  cases. 

(6)  Absence  of  credit  history.  The  fact 
that  recently  discharged  veterans  may 
have  had  no  opportunity  to  develop  a 
credit  history  will  not  preclude  a 
determination  of  satisfactory  credit 
Similarly,  other  loan  applicants  may  not 
have  established  credit  histories  as  a 
result  of  a  preference  for  purchasing 
consumer  items  with  cash  rather  than 
credit.  There  are  also  cases  in  which 
individuals  may  be  genuinely  wary  of 
ff^ii<nng  new  obligations  following 
bankruptcy,  consumer  credit  counseling 
(debt  proration),  or  other  disruptive 
credit  occurrence.  The  absence  of  the 
credit  history  in  these  cases  will  not 
generally  be  viewed  as  an  adverse  factor 
in  credit  underwriting.  However,  before 
a  favorable  decision  is  made  for  cases 
involving  bankruptcies  or  other 
derogatory  credit  fectors,  efforts  should 

-    be  made  to  develop  evidence  of  timely 
payment  of  non-installment  debts  such 
as  rent  and  utilities.  It  is  anticipated  that 
this  special  consideration  in  the  absence 
of  a  credit  history  following  bankruptcy 

'     would  be  the  rare  case  and  generally 
confined  to  bankruptcies  that  occuired 
over  3  years  ago. 

^         (7)  Consumer  credit  counseling  plan. 
If  a  veteran,  or  veteran  and  spouse,  have 
prior  adverse  credit  and  are 
participating  in  a  Consumer  Credit 
Counseling  plan,  they  may  be 
determined  to  be  a  satisfactory  credit 
risk  if  they  demonstrate  12  months' 
satisfactory  payments  and  the 
counseling  agency  approves  the  new 
credit  If  a  veteran,  or  veteran  and 
spouse,  have  good  prior  credit  and  are 
participating  in  a  Consiuner  Credit 
Counseling  plan,  such  participation  is  to 
be  considered  a  neutral  factor,  or  even 
a  positive  factor,  in  determining 
creditworthiness. 

(8)  Re-establishment  of  satisfactory 
credit.  In  circumstances  not  involving 
bankruptcy,  satisfactory  credit  is 
generally  considered  to  be  reestablished 
after  the  veteran,  or  veteran  and  spouse, 
have  made  satisfactory  payments  for  12 


months  after  the  date  of  the  last 
derogatory  credit  item. 

(9)  Long-term  v.  short-term  debts.  All 
known  debts  and  obligations  including 
any  alimony  and/or  child  support 
payments  of  the  borrower  and  spouse 
must  be  documented.  Significant 
liabilities,  to  be  deducted  from  the  total 
income  in  determining  abilify  to  meet 
the  mortgage  payments  are  accounts 
that,  generally,  are  of  a  relatively  long 
term,  i.e.,  10  months  or  over.  Other 
accounts  for  terms  of  less  than  10 
months  must,  of  course,  be  considered 
in  determining  abilify  to  meet  family 
expenses.  Certainly,  any  severe  impact 
on  the  family's  resources  for  any  period 
of  time  must  be  considered  in  the  loan 
analysis.  For  example,  monthly 
payments  of  $300  on  an  auto  loan  with 
a  remaining  balance  of  $1,500  would  be 
included  in  those  obligations  to  be 
deducted  from  the  total  income 
regardless  of  the  fact  that  the  account 
can  be  expected  to  pay  out  in  5  months. 
It  is  clear  that  the  applicant  will,  in  this 
case,  continue  to  carry  the  burden  of 
those  $300  payments  for  the  first,  most 
critical  monthis  of  the  home  loan. 

(10)  Requirements  for  verification.  If 
the  credit  investigation  reveals  debts  or 
obligations  of  a  material  nature  which 
were  not  divulged  by  the  applicant, 
lenders  must  be  certain  to  obtain 
clarification  as  to  the  status  of  such 
debts  from  the  borrower.  A  proper 
analysis  is  obviously  not  possible  unless 
there  is  total  correlation  between  the 
obligations  claimed  by  the  borrower  and 
those  revealed  by  a  credit  report  or 
deposit  verification.  Conversely, 
significant  debts  and  obligations 
reported  by  the  borrower  must  be  dated. 
If  the  credit  report  fails  to  provide 
necessfuy  information  on  such  accounts, 
lenders  will  be  expected  to  obtain  their 
own  verifications  of  those  debts  directly 
from  the  creditors.  Credit  reports  and 
verifications  must  be  no  more  than  120 
days  old  (180  days  for  new 
construction)  to  be  considered  valid.  For 
loans  closed  automatically,  this 
requirement  will  be  considered  satisfied 
if  die  date  of  the  credit  report  or 
verification  is  within  120  days  (180  days 
for  new  construction)  of  the  date  the 
note  is  signed.  For  prior  approval  loans, 
this  requirement  will  be  considered 
satisfied  if  the  date  of  the  credit  report 
or  verification  is  within  120  days  of  the 
date  of  the  application  is  received  by 
VA.  Of  major  significance  are  the 
applicant's  rental  history  and 
outstanding  or  recendy  retired 
mortgages,  if  any,  particularly  prior  VA 
loans.  Lenders  shoidd  be  sure  ratings  on 
such  accounts  are  obtained;  a  written 
explanation  is  required  when  ratings  are 
not  available.  A  determination  is 


necessary  as  to  whether  alimony  and/or 
child  support  payments  are  required. 
Verification  of  the  amount  of  such 
obligations  should  be  obtained, 
although  documentation  concerning  an 
applicant's  divorce  should  not  be 
obtained  automatically  unless  it  is 
necessary  to  verify  the  amount  of  any 
alimony  or  child  support  liabilify 
indicated  by  the  applicant.  If  in  the 
routine  course  of  processing  the  loan 
application,  however,  direct  evidence  is 
received  (e.g.,  from  the  credit  report) 
that  an  obligation  to  pay  alimony  or 
child  support  exists  (as  opposed  to  mere 
evidence  that  the  veteran  was 
previously  divorced),  the  discrepancy 
between  the  loan  application  and  credit 
report  can  and  should  be  fiilly  resolved 
in  the  same  manner  as  any  other  such 
discrepancy  would  be  handled.  When  a 
pay  stub  or  leave-and-eamings 
statement  indicates  an  allotment,  the 
lender  must  investigate  the  natvuv  of  the 
allotment(s)  to  determine  whether  the 
allotment  is  related  to  a  debt  Debts 
assigned  to  an  ex-spouse  by  a  divorce 
decree  will  not  generally  be  charged 
against  a  veteran-borrower. 

(11)  fob-related  expenses.  Known  job- 
related  expenses  should  be  dociunented. 
This  will  include  costs  for  any 
dependent  care,  significant  commuting 
costs,  etc.  When  a  family's 
circumstances  are  such  that  dependent 
care  arrangements  would  probably  be 
necessary,  it  is  important  to  determine 
the  cost  of  such  services  in  order  to 
arrive  at  an  accurate  total  of  deductions. 

(12)  Credit  reports.  Credit  reports 
obtained  by  lenders  on  VA-guaranteed 
loan  applications  must  be  either  a  three- 
file  Merged  Credit  Report  (MCR)  or  a 
Residential  Mortgage  Credit  Report 
(RMCR).  If  used,  the  RMCR  must  meet 
the  standards  formulated  jointiy  by  the 
Department  of  Veterans  Affairs,  Federal 
National  Mortgage  Association,  Federal 
Home  Loan  Mortgage  Corporation, 
Federal  Housing  Administration, 
Farmers  Home  Administration,  credit 
repositories,  repository  affiliated 
consumer  reporting  agencies  and 
independent  consumer  reporting 
agencies.  All  credit  reports  obtained  by. 
the  lender  must  be  submitted  to  VA. 

(h)  Borrower's  personal  and  financial 
status.  The  number  and  ages  of 
dependents  have  an  important  bearing 
on  whether  income  after  deduction  of 
fixed  charges  is  sufficient  to  support  the 
family.  Type  and  duration  of 
employment  of  both  the  borrower  and 
spouse  are  important  as  an  indication  of 
stabilify  of  their  employment.  The 
amount  of  liquid  assets  owned  by  the 
borrower  or  spouse,  or  both,  is  an 
important  factor  in  determining  that 
th^  have  sufficient  funds  to  close  the 
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loan,  as  well  as  being  significant  in 
analyzing  the  overall  qualifications  for 
the  loan.  (It  is  imperative  that  adequate 
cash  assets  from  the  veteran's  own 
resources  are  verified  to  allow  the 
payment  (see  §  36.4336(a)(3))  of  any 
difiierence  between  the  sales  price  of  the 
property  and  the  loan  amount,  in 
addition  to  that  necessary  to  cover 
closing  costs,  if  the  sales  price  exceeds 
the  reasonable  value  established  by  VA.) 
Verifications  must  be  no  more  than  120 
days  old  (180  days  for  new 
construction)  to  be  considered  valid.  For 
loans  closed  on  the  automatic  basis,  this 
requirement  will  be  considered  satisfied 
if  the  date  of  the  deposit  verification  is 
within  120  days  (180  days  for  new 
construction)  of  the  date  of  the  veteran's 
application  to  the  lender.  For  prior 
approval  loans,  this  requirement  will  be 
considered  satisfied  if  the  verification  of 
employment  is  dated  within  120  days  of 
the  date  the  application  is  received  by 
VA.  Current  monthly  rental  or  other 
housing  expense  is  an  important 
consideration  when  compared  to  that  to 
be  imdertaken  in  connection  with  the 
contemplated  housing  purchase. 
•        •        •        •        • 

(j)  Lender  responsibility.  (1)  Lenders 
are  fully  responsible  for  developing  all 
credit  information;  i.e..  for  obtaining 
verifications  of  employment  and 
deposit,  credit  reports,  and  for  the 
acciuacy  of  the  information  contained 
in  the  loan  application. 

(2)  Verifications  of  employment  and 
deposits,  and  requests  for  credit  reports 
and/or  credit  information  must  be 
initiated  and  received  by  the  lender. 

(3)  In  cases  where  the  real  estate 
broker/agent  or  any  other  party  requests 
any  of  this  information,  the  report(s) 
must  be  returned  directly  to  the  lender. 
This  fact  must  be  disclosed  by 
appropriately  completing  the  required 
certification  on  the  loan  application  or 
report  and  the  parties  must  be  identified 
as  agents  of  the  lender. 

(4)  Where  the  lender  relies  on  other 
parties  to  secure  any  of  the  credit  or 
employment  information  or  otherwise 
accepts  such  information  obtained  by 
any  other  party,  such  parties  shall  be 
construed  for  purposes  of  the 
submission  of  the  loan  documents  to  VA 
to  be  authorized  agents  of  the  lender, 
regardless  of  the  actual  relationship 
between  such  parties  and  the  lender, 
even  if  disclosure  is  not  provided  to  VA 
under  paragraph  (j)(3)  of  this  section. 
Any  negligent  or  willful 
misrepresentation  by  such  parties  shall 
be  imputed  to  the  lender  as  if  the  lender 
had  processed  those  documents  and  the 
lender  shall  remain  responsible  for  the 


quality  and  accuracy  of  the  information 
provided  to  VA. 

(5)  All  credit  reports  secured  by  the 
lender  or  other  parties  as  identified  in 
paragraphs  (j)(3)  and  (j)(4)  of  this  section 
shall  be  provided  to  VA.  If  updated 
credit  reports  reflect  materially  different 
information  than  that  in  other  reports, 
such  discrepancies  must  be  explained 
by  the  lender  and  the  ultimate  decision 
as  to  the  effects  of  the  discrepancy  upon 
the  loan  application  fully  addressed  by 
the  underwriter. 

(k)  Lender  certification.  Lenders 
originating  loans  are  responsible  for 
determining  and  certifying  to  VA  on  the 
appropriate  application  or  closing  form 
that  the  loan  meets  all  statutory  and 
regulatory  requirements.  Lenders  will 
affirmatively  certify  that  loans  were 
made  in  full  compliance  with  the  law 
and  loan  guaranty  regulations  as 
prescribed  in  this  section. 

(1)  Definitions.  The  definitions 
contained  in  part  42  of  this  title  and  the 
fiollowing  definitions  are  applicable  in 
this  section. 

(i)  Another  appropriate  amount.  In 
determining  the  appropriate  amount  of 
a  lender's  civil  penalfy  in  cases  where 
the  Secretary  has  not  sustained  a  loss  or 
where  two  times  the  amount  of  the 
Secretary's  loss  on  the  loan  involved 
does  not  exceed  $10,000.  the  Secretary 
shall  consider. 

(A)  The  materiality  and  importance  of 
the  false  certification  to  the 
determination  to  issue  the  guaranfy  or  to 
approve  the  assimiption; 

(B)  The  frequency  and  past  pattern  of 
such  false  certifications  by  the  lender; 
and 

(C)  Any  exculpatory  or  mitigating 
circiunstances. 

(ii)  Complaint  includes  the 
assessment  of  liabilify  served  pursuant 
to  this  section. 

(iii)  Defendant  means  a  lender  named 
in  the  complaint 

(iv)  Lender  includes  the  holder 
approving  loan  assumptions  pursuant  to 
38  U.S.C.  3714. 

(2)  Proceduies  for  certification,  (i)  As 
a  condition  to  VA  issuance  of  a  loan 
guaranty  on  all  loans  closed  on  or  after 
October  27,  1994,  and  as  a  prerequisite 
to  an  effective  loan  assumption  on  all 
loans  assumed  pursuant  to  38  U.S.C 
3714  on  or  after  November  17.  1997,  the 
following  certification  shall  accompany 
each  loan  closing  or  assumption 
package: 

The  undersigned  lender  certifies  tliat  the 
(loan]  (assumption)  application,  ail 
verifications  of  employment,  deposit,  and 
other  income  and  credit  verification 
documents  haw  been  processed  in 
compliance  %inth  38  CFR  part  36;  that  ail 
credit  reports  obtained  or  generated  in 


connection  with  the  processing  of  this 
borrower's  (loan)  (assumption)  application 
have  been  provided  to  VA;  that,  to  the  best 
of  the  undersigned  lender's  knowledge  and 
belief  the  (loan)  (assumption)  meets  die 
underwriting  standards  recited  in  chapter  37 
of  title  38  United  States  Code  and  38  CFR 
part  36;  and  that  all  information  provided  in 
support  of  this  (loan)  (assumption)  is  true, 
complete  and  accurate  to  the  best  of  the 
undersigned  lender's  knowledge  and  beliet 

(ii)  The  certification  shall  be  executed 
by  an  officer  of  the  lender  authorized  to 
execute  documents  and  act  on  behalf  of 
the  lender. 

(3)  Any  lender  who  knowingfy  and 
wlllfiilly  makes  a  false  certification 
required  pursuant  to  §  36.4337(kK2) 
shall  be  liable  to  the  United  States 
Government  for  a  civil  penalty  equal  to 
two  times  the  amount  of  the  Secretary's 
loss  on  the  loan  involved  or  to  another 
appropriate  amount,  not  to  exceed 
$10,000,  whichever  is  greater. 

(1)  Assessment  of  liability.  (1)  Upon  an 
assessment  confirmed  by  the  Under 
Secretary  for  Benefits,  in  considtation 
with  the  Investigating  Official,  that  a 
certification,  as  required  in  this  section, 
is  false,  a  report  of  findings  of  the  Under 
Secretary  for  Benefits  shall  be  submitted 
to  the  Reviewing  Official  setting  forth: 

(i)  The  evidence  that  supports  the 
allegations  of  a  false  certification  and  of 
liabilify; 

(ii)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liability  are  based; 

(iii)  The  amount  of  the  VA  demand  to 
be  made;  and 

(iv)  Any  exculpatory  or  mitigating 
circumstances  that  may  relate  to  the 
certification. 

(2)  The  Reviewing  Official  shall 
review  all  of  the  information  provided 
and  will  either  inform  the  Under 
Secretary  for  Benefits  and  the 
Investigating  Official  that  there  is  not 
adequate  evidence,  that  the  lender  is 
liable,  or  serve  a  complaint  on  the 
lender  stating: 

(i)  The  allegations  of  a  false 
certification  and  of  liability; 

(ii)  The  amount  being  assessed  by  the 
Secretary  and  the  basis  for  the  amount 
assessed: 

(iii)  Instructions  on  how  to  satisfy  the 
assessment  and  how  to  file  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  lender's  ri^t  to  request 
a  hearing  by  filing  an  answer  and  to  be 
represented  by  counsel;  and 

(iv)  That  failure  to  file  an  answer 
within  30  days  of  the  complaint  will 
result  in  the  imposition  of  the 
assessment  without  right  to  appeal  the 
assessment  to  the  Secretary. 

(n)  Additional  remedies.  Any 
assessment  imder  this  section  may  be  in 
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addition  to  other  remedies  available  to 
VA.  such  as  debarment  and  suspension 
pursuant  to  38  U.S.C.  3704  and  part  44 
of  this  tide  or  loss  of  automatic 
processing  authority  pursuant  to  38 
U.S.C.  3702.  or  other  actions  by  the 
Government  under  any  other  law 
including  but  not  limited  to  title  18 
U.S.C.  and  31  U.S.C  3732. 

(The  information  collection  requirements  in 
this  section  have  been  approved  by  the  Office 
of  Management  and  Bu(^t  under  control 
numben  2900-0521) 
(Authority:  38  U.S.C  3703.  3710) 

(FR  Doc.  97-27564  FUed  10-16-97;  8:45  am) 


FEDERAL  COMMUMCATIONS 


47  CFR  Part  73 

[MM  Ooctol  Na  97-154;  RM-01 IQ 

Radio  Broadcasting  Services; 
Newaygo,  Ml 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


:  This  document  allots  Channel 
223A  to  Newaygo.  Michigan,  as  that 
conmiunity's  first  local  FM  broadcast 
service  in  response  to  a  petition  filed  by 
Robert  R.  Moore.  Jr.  See  62  FR  38246. 
July  17. 1997.  The  coordinates  for 
Channel  223A  at  Newaygo  are  4^22-12 
and  85-51-49.  There  is  a  site  restriction 
7.6  kilometers  (4.7  miles)  southwest  of 
&e  communtiy.  Since  Newaygo  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border, 
concurrence  of  the  Canadian 
government  has  been  obtained  for  this 
allotment  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  November  17. 1997. 
The  window  period  for  filing 
applications  for  Chanjiel  223A  at 
Newaygo,  Michigan,  will  open  on 
Novembw  17. 1997.  and  close  on 
December  18. 1997. 
FOR  FURTHER  ■TOOMATION  CONTACT: 
Kathlerai  Scheuerie.  Mass  Media 
Biueau.  (202)  418-2180. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
,  and  Order.  MM  Docket  No.  97-154. 
adopted  September  24, 1997,  and 
released  October  3, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 


Conuniasion's  copy  contractors, 
International  Transcription  Services. 
Inc..  1231  20th  Street,  NW.. 
Washingt<m.  DC  20036.  (202)  857-3800. 
facsimile  (202)  857-3805. 

List  ofSiditBCta  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-(AliENOEO] 

1.  The  authorify  citation  for  Part  73 
continues  to  read  as  follows: 

Aaftority:  47  U.S.C.  154. 303. 334,  336. 

173.202    [AimndMq 

2.  Section  73.202(b),  die  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Newaygo.  (Zhumel  223A. 

Federal  Communications  Commission. 

loha  A.  KanMMM. 

ChMf.  iUlocdtKHis  Bmndi,  Policy  and  Rvdes 

Division,  Mass  Media  Biueau. 

(FR  Doc  97-27514  Filed  10-16-97:  8:45  am] 
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DEPARTMBfT  OF  COMMERCE 

National  Oceanic  and  Atmoapherfc 
Administfatlon 

50  CFR  Part  879 

[Doctol  No.  M1128S34-702S-02; 
LD.100SS7A] 

Fishariea  of  the  Exclusive  Economic 
Zone  on  Atasla:  Pacific  cod  in  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 

AGBtCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

ACTION:  Reallocation. 

SUMMARY:  NMFS  is  reallocating  the 
projected  unused  amoimt  of  Pacific  cod 
bom  vessels  catching  Pacific  cod  for 
processing  by  the  ofEshore  component  to 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  Central  Regulatory  Area  of  the  Gulf 
of  Alaska  (GOA).  This  action  is 
necessary  to  allow  the  1997  total 
allowable  catch  (TAG)  of  Pacific  cod  to 
be  harvested. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.Ll).  October  10, 1997,  until 
2400  hrs.  A.l.t.  December  31. 1997. 
FOR  FURTHER  SgORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPI.EMBITARY  MFORMATKM:  The 
groimdfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  tOAFS 


according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  vessels 
catching  Pacific  cod  for  processing  by 
die  oCbhore  component  will  not  be  able 
to  harvest  3,000  metric  tons  (mt)  of 
Pacific  cod  allocated  to  those  vessels 
under  §679.20(a)(6)(iii).  As  of  October 
4, 1997,  NMFS  estimates  4,091  mt 
remain  in  the  offshore  component's 
allocation  of  the  1997  Central  GOA 
Pacific  cod  TAG  and  projecto  that 
vessels  catching  Pacific  cod  for 
processing  by  the  o£Eshore  component 
will  take  1,091  mt  during  the  remainder 
of  1997. 

Therefore,  in  accordance  writh 
§679.20(aM6MvMC).  NMFS  is 
apportioning  the  projected  unused 
amount.  3,000  mt  of  Pacific  cod.  from 
venek  catching  Pacific  cod  for 
processing  by  the  o&hore  component  to 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component 

Oaaaification 

This  action  is  taken  under  50  CFR 
679.20.  and  is  exempt  bom  OMB  review 
undwE.0. 12866. 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  recenUy 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  Pacific  cod 
TAG.  Providing  prior  notice  and  an 
opportunify  for  public  comment  is 
impracticable  and  contrary  to  the  public 
interest  Further  delay  would  only 
disrupt  the  FMP's  objective  of  providing 
a  portion  of  the  Pacific  cod  TAG  for 
vessels  catching  Pacific  cod  for 
processing  by  the  inshore  component  in 
the  GOA.  Without  this  action,  the 
Pacific  cod  allocation  for  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  In  the  GOA 
would  be  imderfaarvested.  NMFS  finds 
for  good  cause  that  the  implementation 
of  this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C 
553(d),  a  delay  in  the  efiiective  date  is 
hereby  waived. 

Aalkari^.  16  U.S.C  1801  at  teq. 
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D«*d:  Octotar  9, 1997. 

CI 


Acting  Director,  Office  of  Suttainable 
Fisheries.  National  Marine  Fishmes  Service. 
[FR  Ooc.  97-27521  FUkI  10-10-97;  4:23  pm] 
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Proposed  Rules 


Vi^  62.  Na  201 
FHday,  Octabar  17.  1997 


This  section  o(  ttw  FEDERAL  REGISTER 
contains  notices  to  the  puMc  o(  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 


SUPPLEMENTARY  MFORMAT10N:  For 
additional  information,  see  the  direct 
final  rule  published  in  the  Rules  and 
Regulations  Section  of  this  Federal 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPanSO 

nM3150-AF73 

Codes  and  Standards;  IEEE  Nitionai 
Consensus  Standard 

AOaiCY:  Nuclear  Regulatory 
Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regiUations 
to  incorporate  by  reference  IEEE  Std 
603-1991,  a  national  consensus 
standard  for  power,  instrumentation, 
and  control  portions  of  safety  systems  in 
nuclear  power  plants.  This  action  is 
necessary  to  endorse  the  latest  version 
of  this  national  consensus  standard  in 
NRC's  regulations,  and  replace  an  IEEE 
Standard  currently  endorsed  in  the 
NRC's  regulations  which  has  been 
withdrawn  ^  the  IEEE. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  December 
1, 1997. 


;  Mail  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  IX  20555- 
0001;  Attention:  Rulemakings  and 
Adjudications  Staff.  Hand  deliver 
comments  to  11555  Rockville  Pike. 
Rockville,  Maryland,  between  7:30  a.m. 
and  4:15  pan.  on  Federal  workdays. 

Copies  of  any  comments  received  may 
be  examined  at  the  NRG  Public 
Document  Room,  2120  L  Street.  NW. 
Oower  level).  Washington.  DC. 

For  infimnation  on  submitting 
comments  electronically,  see  the 
discussion  under  Electronic  Access  in 
the  Supplementary  Information  Section. 

FOR  FURTHER  MFORMAHON  CONTACT: 
Satish  K.  Aggarwal,  Senior  Program 
Manager,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555. 
Telephone  <301)  415-6005.  Fax  (301) 
41S-5074.  E-mail:  SKA«4RCGOV 


Procadnral  Background 

Because  NRC  considers  this 
rulemaking  noncontioversial.  we  are 
publishing  this  proposed  rule 
corunirrently  as  a  direct  final  rule.  The 
direct  final  rule  will  become  efEsctive  on 
January  1, 1998.  However,  if  the  NRC 
receives  significant  adverse  commants 
on  the  direct  final  rule  by  December  1. 
1997.  then  the  NRC  will  publish  a 
document  that  withdraws  the  direct 
final  rule.  If  the  direct  final  rule  is 
withdrawn,  the  NRC  will  address  the 
comments  received  in  a  subsequent 
final  rule.  The  NRC  will  not  initiate  a 
second  comment  period  on  this  action 
in  the  event  the  direct  final  rule  is 
withdrawn. 

Electronic  AcceM 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http;//www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gall^her, 
(301)  415-5905  (e-mail:  CAGOnrc.gov). 

LtsI  of  SdijactB  in  10  CFR  Part  50 

Antitrust,  Classified  Information. 
Criminal  penalties.  Fire  pKotection, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  critnia.  and 
Reporting  and  recordkeejMug 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganizations  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendment  to  10  CFR  part  50. 

PART  50— DOMESTIC  UCBISING  OF 
PRODUCTION  AND  UTILIZATION 
FAaUTIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Aatfaority:  Sees.  102, 103, 104. 105, 161, 
182.  183.  186.  lag.  68  SUt.  936.  937.  93S. 
948,953.964. 955;  956.  as  amended,  sec.   . 


234.  83  Stat  1244.  u  amended  (42  U.S.C 
2132,  2133,  2134,  2135.  2201.  2232,  2233. 
2236,  2239,  2282);  sees.  201,  as  amided. 
202.  206. 88  Stat  1242.  as  amended.  1244. 
1246  (42  U.S.C  5841.  5842.  5846). 

Section  50.7  also  issued  under  Pub.  L.  9S- 
601.  sec.  10,  92  Stat  2951  (42  U.S.C  5851). 
Section  50.10  also  issued  under  sacs.  101, 
185. 68  Stat  955  as  amended  (42  U.S.C.  2131. 
2235),  sec.  102,  Pub.  L  91-190,  83  Stat  853 
(42  U.S.C  4332).  Sections  50.13.  and  50.54 
(dd),  and  50.103  also  issued  under  sec.  108, 
68  Stat  939.  as  amended  (42  U.S.C  2138). 
Sections  50.23.  50.35.  50.55,  and  saSft  also 
issued  under  sec.  185, 68  Stat  955  (42  U.S.C 
2235),  Sections  50.33a.  50.55a  and  Appendix 
Qalso  issued  under  sec.  102.  Pub.  L.  91-190, 
83  Stat  853  (42  U.S.C.  4332).  Sections  50.34 
and  50.54  also  issued  under  sac  204,  88  Stat 
1245  (42  U.S.C.  5844).  Sections  50.58,  50.91, 
and  50.92  also  issued  under  Pub.  L.  97-415, 
96  Stat  2073  (42  U.S.C  2239).  SectiOB  S0.7S 
also  issued  under  sec  122, 88  Stat  939  (42 
U.S.C.  2152).  Sections  50.80—50.81  also 
issued  under  sec.  184. 68  Stat  954,  as 
amended  (42  U.S.C  2234).  Appendix  F  also 
issued  under  sec.  187,  68  Stat  955  (42  U.S.C 
2237). 

2.  In  §  50.55a,  paragraph  (h)  is  revised 
to  read  as  follows: 


(h)  Protection  and  Safety  Systems.  (1) 
IEEE  Std.  603-1991,  indudii^  the 
ccHTBCtion  sheet  dated  January  30, 1995, 
which  is  referenced  in  paragraph  (hK3), 
are  approved  for  incorporation  by 
reference  by  the  Director  of  the  Federal 
Regista'  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  A  notice  of 
any  changes  made  to  the  material 
incorporated  by  reference  will  be 
published  in  the  Federal  Register. 
Copies  of  IEEE  Std.  603-1991  may  be 
ptuYihased  from  the  Institute  of 
Electrical  and  Electronics  Engineers 
Service  Center.  445  Hoes  Lane. 
Piscataway,  NJ  08855.  It  is  also  available 
for  inspection  at  the  NRC  Library,  11545 
Rockville  Pike,  Rockville.  MD  20852- 
2738.  and  at  the  Office  of  the  Federal 
Register,  800  North  Capital  Street,  NW, 
Suite  700,  Washington,  DC.  IEEE  Std. 
279,  which  is  referenced  in  paragraph 
(h)(2)  of  this  section  was  approved  for 
incorporation  by  reference  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51.  Copies  of  this  standard  are 
also  available  as  indicated  for  IEEE  Std. 
603-1991. 

(2)  Definitions.  > 

(i)  For  purposes  of  this  paragraph  the 
toms  "protactioo  systems,"  "safety 
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syttanw,"  and  "safety-related  systams" 
are  synonymous. 

(ii)  Changes  to  protection  systems 
Include  modification,  augmentation  or 
replacement  of  protection  systems 
permitted  by  license  amendments, 
changes  made  to  protection  systems  by 
licensees  piirsuant  to  10  CFR  50.59,  and 
plant  specific  departures  from  a  design 
certification  rule  under  10  CFR  part  52. 

(3)  Protection  systems.  For  nuclear 
power  plants  with  construction  permits 
issued  after  January  1,  1971.  but  prior  to 
January  1. 1998,  protection  systems 
must  meet  the  requirements  set  forth  in 
either  the  Institute  of  Electrical  and 
Electronics  Engineers  (IEEE)  Std.  279, 
"Criteria  for  Protection  Systems  for 
Nuclear  Power  Generating  Stations,"  or 
in  IEEE  Std.  603-1991,  "Criteria  for 
Safety  Systems  for  Nuclear  Power 
GeneiBtkig  Stations,"  and  the  correction 
sheet  dated  January  30, 1995.  However, 
changes  to  protection  systems  initiated 
on  or  after  January  1, 1998  must  meet 
the  requirements  set  forth  in  IEEE  Std. 
603-1991,  and  the  correction  sheet 
dated  January  30,  1995. 

(4)  Safety  systems.  Fbr  construction 
permits,  operating  licenses,  final  design 
approvals,  design  certifications  and 
combined  licenses  issued  on  or  after 
January  1,  1998,  safety  systems  must 
meet  the  requirements  set  forth  in  TFKF 
Std.  603-1991,  and  the  correction  sheet, 
dated  January  30,  1995. 

Datad  at  Rockvilla.  Maryland,  tiiis  9th  day 
of  Octobar,  1997. 

For  the  Nudaar  Regulatory  rnmmi— ,«^ 

JakaCHaylB.     . 

Sacratary  o/(/m  Comoiitsfan. 

(FR  Doc  97-27419  Filed  10-16-97:  8:45  am) 


D9ARTIIENT  OF  TRANSPORTATION 
FMwil  Avtadon  AdmlnMration 
14CFRPwta» 

[Deetat  Noi  f7-NM-M8-nAO] 


Modil  FM  Mvk  0070  aid  Mwk  0100 


r:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rult 
(NPRM). 


r:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokkar  Model  F28  Mark  0070 
and  Mark  0100  sariea  airplanea.  TUa 
propoael  would  require  replacement  of 


the  operating  handles  of  the  overwing 
emergency  exits  with  improved  ban^es 
that  hiave  self-illumination.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  that  the  operating 
handles  of  the  overwing  emergency 
exits  are  clearly  visible  during  an 
emergency  evacuation. 
DATES:  Comments  must  be  xBceived  by 
Novnnber  28, 1997. 
AOOffESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  97-NM^ 
245-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9HX)  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Service  B.V..  Technical  Support 
Department,  P.O.  Box  75047,  1117  ZN 
Schiphol  Airport,  The  Netherlands.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FUirrMER  MFOfMATION  CONTACT: 
Tim  Dulin,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2141;  fex  (425)  227-1149. 

SUPPt-aOfTARY  MFORMATKM: 


Conunuits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoaed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the  . 
proposed  rule.  The  pn^pospls  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  propoaed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rulea  Docket  Cor  examination  by 
intarasted  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  thi« 


proposal  will  be  filed  in  the  Riilee 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
(KMtcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-245-AD."  The 
postcard  will  be  date  stamped  and 
rettuned  to  the  commenter. 


AvailabiUty  of  NPSKfa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
97^MM-245-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

DiacuasitNi 

The  RipLsluchtvaartdienst  (RLD)., 
which  is  the  airworthiness  authority  for 
the  Netherlands,  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Fokker  Model  F28  Mark  0070  and  Mark 
0100  series  airplanes.  The  RLD  advisee 
that  the  operating  handles  of  the 
overwing  emergency  exits  installed  on 
Fokker  Model  F28  Mark  0070  and  Mark 
0100  series  airplanes  equipped  with  the 
new  "Jetline"  interior  do  not  meet  the 
illumination  requirements  of  section 
25.811(e)  of  the  Federal  Aviation 
Regulations  {14  CFR  25.811(e)).  Section 
25.811(e)  requires  the  handles  to  be 
either  conspicuously  located  and  well 
illuminated,  or  self-illuminated  with  an 
initial  brightness  of  at  least  160 
microlamberts.  The  operating  handles  of 
the  overwing  emergency  exits  installed 
on  these  airplanes  do  not  have  adequate 
illimunation,  and,  therefore,  the  handles 
may  not  be  clearly  visible  in  emergency 
conditions.  This  condition,  if  not 
corrected,  could  resiilt  in  reduced 
ability  to  evacuate  the  airplane  during 
an  emergency. 

Explanatitu  ottwUmwamU  Senrioa 
Information 

Fokker  has  issued  Service  Bulletin 
SBFlOO-52-060,  dated  October  10. 
1995,  which  describes  procedures  for 
replacement  of  the  operating  handles  of 
the  overwing  emergency  exits  with 
improved  operating  handles  that  have 
self-ilhmiination.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  Identified  unsafe  condition. 
The  RLD  classified  this  service  bulletin 
as  mandatory  and  issued  Netherlands 
airworthineas  directive  BLA  1995- 
104(A).  dated  October  31, 1995.  in  order 
to  assure  the  continued  airworthineaa  of 
these  airplanes  in  the  Netherlands. 
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FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  127  Fokker 
Model  F28  Mark  0100  series  airplanes 
and  4  Fokker  Model  F28  Mark  0070 
series  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufactxirer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AI)  on  U.S.  operators  is  estimated  to  be 
$23,580,  or  $180  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 


under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  tmder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment  * 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS      '    - 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthorfty:  49  U.S.C  106(g),  40113. 44701. 

f39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker:  Docket  97-NM-245-AO. 

Applicability:  Model  F28  Mark  0070  and 
Mark  0100  series  airplanes,  as  listed  in 
Fokker  Service  Bulletin  SBFlOO-52-060, 
dated  October  10, 1995;  certificated  in  any 
categoiy. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiflcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  operating  handles  of  the 
overwing  emergency  exits  are  clearly  visible 
during  an  emergency  evacuation,  accomplish 
the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  remove  the  operating  handle 
assemblies  of  the  overwing  emergency  exits. 


having  part  number  (P/N)  D32965-403,  and 
install  new  self-illuminating  handle 
assemblies,  having  P/N  032965-407,  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-52-060.  dated  October  10. 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization       ^ 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  p>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Netlierlands  airworthiness  directive  BLA 
1995-104  (A),  dated  October  31,  1995. 

Issued  in  Renton,  Washington,  on  October 
10, 1997. 


James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-27580  Filed  10-16-97;  8:45  am) 
BIUJNQ  CODE  4eiO-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-SW-01-AO] 

Ainnforthiness  Directives;  Robinson 
Helicopter  Company  Model  R44 
Helicopters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION :  Notice  of  proposed  rulemaking 

(NPRM). 

SilMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Robinson  Helicopter  Company 
(Robinson)  Model  R44  helicopters.  This 
proposal  would  require  removing  and 
replacing  the  cyclic  control  pilot's  grip 
assembly  (grip  assembly)  with  an 
airworthy  grip  assembly.  This  proposal 
is  prompted  by  a  report  of  a  crack  in  the 
welded  comer  of  a  grip  assembly.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  use  of  a  grip 
assembly  that  may  crack,  resulting  in 
failure  of  the  grip  assembly  and 
subsequent  loss  of  control  of  the 
helicopter. 
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DATES:  Comments  must  be  received  by 
December  16. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Regional  Counsel,  Southwest 
Region.  Attention:  Rules  Docket  No.  97- 
SW-Ol-AD.  2601  Meacham  Blvd.. 
Room  663,  Fort  Worth.  Texas  76137. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Robinson  Helicopter  Company,  2901 
Airport  Drive,  Torrance,  California 
90505.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth.  Texas. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
Fred  Guerin,  Aerospace  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
Office.  Airframe  Branch,  3960 
Paramount  Boulevard,  Lakewood. 
California  90712,  telephone  (562)  627- 
5232,  fax  (562)  627-5210. 

■ 

SUPPLBfeiTARY  MFORMATKM: 
ComnMnts  InvitBd 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
stunmarizing  each  FAA-public  contact 
concerned  %vith  the  substance  of  thi« 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  97-SW-Ol-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  OflSce  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rides 
Docket  No.  97-SW-Ol-AD,  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth. 
Texas  76137. 

Dttcuarion 

This  action  proposes  the  adoption  of 
a  new  AD  that  is  applicable  to  Robinson 
Model  R44  helicopters.  The  proposed 
AD  would  require  removing  the  grip 
assembly,  part  number  (P/N)  A756-6 
Revision  N  (or  prior),  and  replacing  it 
with  an  airworthy  grip  assembly,  P/N 
A756-6  Revision  M  (or  later),  within  25 
hours  time-in-service  (TIS)  or  30 
calendar  days  after  the  effective  date  of 
this  AD.  whichever  occurs  first.  This 
proposal  is  prompted  by  one  report  of 
a  crack  in  the  welded  comer  of  the  grip 
assembly.  The  actions  specified  in  this 
proposal  are  intended  to  prevent  use  of 
a  grip  assembly  that  may  crack,  which 
could  result  in  failure  of  the  grip 
assembly  and  subsequent  loss  of  control 
of  the  helicopter. 

The  FAA  has  reviewed  Robinson 
Helicopter  Company  KI-112  R44  Pilot's 
Crip  Assembly  Upgrade  Kit 
instructions,  dated  December  20, 1996, 
which  describes  procedures  for 
replacement  of  the  grip  assembly. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Robinson  Model  R44 
helicopters  of  the  same  type  design,  the 
proposed  AD  would  require  removing 
the  grip  assembly,  P/N  A756-6  Revision 
N  (or  prior),  and  replacing  it  with  an 
airworthy  grip  assembly,  P/N  A765-6 
Revision  M  (or  later),  within  25  hours 
TIS  or  30  calendar  days  after  the 
effective  date  of  this  AD,  whichever 
occurs  first.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
kit  instructions  described  previously. 

The  FAA  estimates  that  5  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  pa- 
helicopter  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $576  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $4,080. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 


12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  Ln  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Ua*  of  SnbfectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Tha  P>npnMii  AnwmHmont 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antiiority:  49  U.S.C  106(g),  40113, 44701. 

f3S.13    [AfiMndad] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  dirKtive  to 
read  as  follows: 

KobinaoB  Halicoptor  Conqtany:  Docket  No. 
97-SW-^l-AD. 

Applicability.  Model  R44  helicopten, 
Mfial  aumbera  (S/N)  0001  tiirough  0159, 
except  S/N  0143, 0150,  and  0156,  with  cyclic 
control  pilot's  grip  assembly  (grip  asaembly), 
put  number  (P/N)  A756-6  Revision  N  or 
prior,  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  i^odified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  cxirrent  configuration 
eliminates  the  unsafe  condition,  or  diSsrent 
actions  necessary  to  address  the  unsafis 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 


Federal  Register  /  Vol.  62,  No.  201  /  Friday.  October  17,  1997  /  Proposed  Rules 


53979 


unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Within  25  hours  time-in- 
service  or  30  calendar  days  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 

To  prevent  use  of  a  grip  assembly  that  may 
crack,  resulting  in  feilure  of  the  grip 
assembly  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Remove  the  grip  assembly,  P/N  A756- 
B  Revision  N  (or  prior),  and  replace  it  with 
an  airworthy  grip  assembly,  P/N  A756-6 
Revision  M  (or  later),  in  accordance  with  IG- 
112  R44  Pilot's  Grip  Assembly  Upgrade  Kit 
instructions,  dated  December  20, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(c)  Special  Qight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  October  9, 
1997. 
EricBrtes, 

Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Senrice. 
(FR  Doc.  97-27585  FUed  10-16-97;  8:45  am) 
BtLUNQ  COOK  4ei»-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adndniatratlon 

14CFRPart39 

[Docket  No.  96-SW-21-AO] 

Alrworthinaaa  DIrectlvaa;  Eurocopter 
Deutschland  GmbH  (ECD)  Modal  BO 
105  C  and  80 105  S  Helicopters 

AOENCV:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  nde;  withdrawal. 

summary:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  Eurocopter 
Deutschland  GmbH  (ECD)  (Eurocopter 
Deutschland)  Model  BO  105  C  and  BO 
105  S  helicopters.  That  action  would 
have  required  modifying  the  main  relay 
box  by  replacing  the  voltage  regulator; 
modifying  the  cockpit  overhead  panel 


by  installing  two  additional  switches; 
and  performing  a  functional  test  of  the 
new  voltage  regulator,  generators,  and 
new  switches.  Since  the  issuance  of  the 
NPRM,  the  Federal  Aviation 
Administration  (FAA)  has  determined 
that  the  modification  proposed  is  only 
necessary  for  Instrument  Flight  Rule 
(IFR)  configurations,  and  since  there  is 
no  IFR  FAA  type-design  apivoval  for 
the  affected  models,  it  is  unnecessary  to 
issue  an  AD. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lance  Cant,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5114,  £bx  (817)  222-5961. 
SUPPl^MBITARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
add  a  new  airworthiness  directive  (AD), 
applicable  to  Eurocopter  Deutschland 
Model  BO  105  C  and  BO  105  S 
helicopters,  was  published  in  the 
Federal  Register  on  February  13, 1997 
(62  FR  6746).  The  proposed  rule  would 
have  required  modifying  the  main  relay 
box  IVE;  modifying  the  cockpit 
overhead  panel,  and  performing  a 
functional  test  of  the  new  voltage 
regulator,  generators,  and  new  switches 
for  the  affected  helicopters.  That  action 
was  prompted  by  an  in-service  report  of 
a  helicopter  that  experienced  a 
generator  overvoltage.  The  proposed 
actions  were  intended  to  prevent  failvire 
of  essential  electrical  equipment  that 
could  result  in  spatial  disorientation 
and  subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  determined  that  the  need  for 
overvoltage  protection  is  associated 
with  the  IFR  requirement  to  have  certain 
avionics  available;  however,  there  is  no 
FAA  IFR  type-design  approval  for  the 
affected  models,  therefore  there  is  no 
t]^  design  model  on  which  to  issue  an 
AD. 

Upon  further  consideration  and 
review  of  this  new  data,  the  FAA  has 
determined  that  the  unsafe  condition  no 
longer  exists  and  is  extremely  unlikely 
to  develop.  Accordingly,  the  proposed 
rule  is  hereby  withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  ndemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore,  is  not  covered  under 
Executive  Order  12866,  the  Regulatory 
Flexibilify  Act,  or  DOT  Regulatory 


Policies  and  Procedures  (44  FR  11034, 
February  26, 1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safefy. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking,  Docket  No.  96-SW-21-AD. 
published  in  the  Federal  Regiater  on 
February  13. 1997  (62  FR  6746).  is 
withdrawn. 

Issued  in  Fort  Worth,  Texas,  on  October  7. 
1997. 
EricBries. 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Senrice. 
(FR  Doc.  97-27584  Filed  10-10-97;  8:45  am] 
BIUJNQ  COOE  4S10-1*-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPan71 

[Airspace  Docket  No.  97-A80-22] 

Proposed  Establishment  of  Clasa  0 
Airspace;  Hickory,  NC 

agency:  Federal  Aviation 

Administration  (FAA)  DOT. 

ACTION:  Notice  or  proposed  rulemaking. 

summary:  This  proposed  rule  would 
establish  Class  D  airspace  at  Hickory, 
NC.  A  non-federal  control  tower  will 
open  at  Hickory  Regional  Airport, 
Hickory,  NC,  on  or  about  October  1, 
1997.  Class  D  stuface  area  airspace  is 
required  when  the  control  tower  is  open 
to  accommodate  current  Standard 
Instrument  Approach  Procediu'es  (SLAP) 
and  for  Listrument  Flight  Rules  (IFR) 
operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  November  17, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
97-ASO-22,  Manager,  Airspace  Branch, 
ASO-520.  P.O.  Box  20636,  Atlanta, 
Georgia  30320 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5491. 
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SUPPLEMSITAIIY  MFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rtiiemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"ComiQpnts  to  Airspace  Docket  No.  97- 
ASO-22."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commentco'.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550. 1701  Colimibia 
Avenue.  College  Park.  Georgia  30337. 
both  before  and  after  the  closing  date  for 
comments.  A  report  siimmaiizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adminisdation,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division.  P.O.  Box  20636,  Atlanta. 
Georgia  30320.  Commimications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  D  airspace  at  Hickory, 
NC.  A  nonfederal  control  tower  will 
open  at  Hickory  Regional  Airport, 
Hickory,  NC.  on  or  about  October  1. 


1997.  Class  D  sur&ce  area  airspace  is 
required  when  the  control  tower  is  open 
to  accommodate  current  SLAPs  and  for 
IFR  operations  at  the  airport.  Class  D 
airspace  designations  are  published  in 
Paragraph  5000  of  FAA  Order  7400. 9E, 
dated  September  10, 1997,  and  efiisctive 
September  16, 1997,  which  is 
incorporated  by  reference,  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
pro]}osed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authorify  citation  for  Part  71 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g):  40103. 40113. 
40120:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 


fTI.I    [Amendwq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  AviaUon 
Administration  Order  7400.9E.  Airspace 
Designations  and  Re{>orting  Points, 
dated  September  10, 1997,  and  efiiective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  50OO    Class  airspace. 


ASONCQ    Hickory.  NC  [Nnv] 
Hickory  Regional  Airport.  NC 

(Lat.  35*44'28"N,  long.  81*23'22"W) 
That  airspace  extending  upward  bom  the 
surfiace  to  and  including  3700  feet  MSL 
within  a  4.1 -mile  radius  of  Hickory  Regional 
Airport  This  Class  D  airspace  is  eSective 
during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Director. 
•         •         •         •         • 

Issued  in  College  Park.  Georgia,  on 
September  9. 1997. 

Nancy  B.  Shahon. 

Maager.  Air  Traffic  Division,  Southern 
Region. 

[FR  Doc.  97-27391  Filed  10-16-97;  8:45  am] 

SHXMQ  COOC  4aiO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

PWIeral  Aviation  Administration 

14  CFR  Part  71 

[AirapM*  Dodtst  No.  97-AEA-3q 

Proposed  Establislimsnt  of  Class  E 
Airspaca;  Churclivilla,  MD 

AGENCY:  Federal  Aviation 

Administration  XFAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  Airspace  at 
Churchville,  MD.  The  development  of 
new  Standard  Instrument  Approach 
Procedures  (SLAP)  at  Harford  Country 
Airport  based  on  the  Global  Positioning 
System  (GPS)  and  VHF  Omnidirectional 
Radio  Range  (VOR)  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAPs  and  for  Instrument  Flight  Rules 
(IFR)  operations  to  the  airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 

DATES:  Comments  must  be  received  on 
or  before  November  17, 1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Airspace  Branch.  AEA-520,  Docket  No. 
97-AEA-35.  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Infl  AirpOTt,  Jamaica.  NY  11430.  The 
office  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel, 
AEA-7.  F.A.A.  Eastern  Region.  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport.  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  bttsiness  houra 
in  the  Operations  Branch,  AEA-530, 


Fedaral  Register  /  Vol.  62,  No.  201  /  Friday,  October  17,  1997  /  Proposed  Rules 53981 


F.A^.  Eastern  Region,  Federal  Building 
fill,  John  F.  Kennedy  Intemationai 
Airport,  Jamfica,  NY  11430. 
FORJaiRTHER  MFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan.  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AJEA-520, 
FA.A.  Eastern  Region,  Federal  Bmlding 
till,  John  F.  Kennedy  Intemationai 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 

SUPPLBIIQ4TARY  MFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-35".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
<:ommenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  conunents  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  £>ocket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
FA.A.  Eastern  Region,  Federal  Building 
fill,  John  F.  Kennedy  Intemationai 
Airport.  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  nimiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 


Tlw  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71^  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  AGL  at 
Churchville,  MD.  A  GPS  RWY  10  SIAP 
and  a  VOR  A  SIAP  have  been  developed 
for  Harford  Counfy  Airport.  Additional 
controlled  airapace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  these  SIAPs  and  for  IFR 
operations  at  the  airport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upvrard  from  700  feet  above  the  stirfece 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequantiy  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  ipinimnl  Since  this  is  a 
routine  matter  that  would  only  a^fict  air 
traffic  pr(x:edures  and  air  navigation,  it 
is  certified  that  this  proposed  mle 
would  not  have  a  sigiuficant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
RegiUatory  Flexibilify  Act  * 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Toe  Proposed  Amwnnmeiit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71— (AMOIDEO] 

1.  The  authorify  citation  for  part  71 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  10e(g].  40103.  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 


Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragmph  8005  Oast  E  airspace  areat 
extending  upward  from  700  feet  or  man 
above  the  surface  of  the  earth. 


AEAMDE5    ChwcfaTills,  MD  [Nnv] 

Harford  County  Airport,  MD 

(Ut  39»43'02"  N.,  long.  76*12'07"  W.) 
That  airspace  extending  upward  from  700 
Cset  Aave  the  sur&ce  wimin  a  6.5-niile 
radius  of  Harford  County  Airport,  excluding 
the  airspace  in  Restricted  Area  R-4001  A 
whan  it  is  in  eCCsct.  and  the  Aberdeen,  MD, 
and  Edgewood,  MD,  Cla«  E  airspace  areas. 
•         •         •         •         • 

Issued  in  Jamaica,  New  York,  on  August 
20. 1997. 

FraBUfaiD.IlatBeld. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  97-27373  Filed  10-16-97;  8:45  am] 
saiMO  COOC  4»io-ia-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdministFStion 

14CFRPart71 

[Air^Moe  Dodiet  Na  97-AEA-47]" 

Propoaad  EstabliahnMnt  Of  Ctaaa  E 
Airspace;  Tic  ondaroQa,  NY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  Airspace  at 
Ticonderoga,  NY.  The  development  of 
new  Standard  Instrument  Approach 
Procedures  (SIAP)  at  Ticonderoga 
Municipal  Airport  based  on  the  Global 
Positioning  System  (GPS)  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  acconunodate  the 
SIAPs  and  for  Instrument  Flight  Rules 
(IFR)  operations  to  the  airport  The  area 
would  be  depicted  on  aeronauticai 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  November  17. 1997. 
ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
97-AEA-37,  F.A.A.  Eastern  Region, 
Federal  Building  #111.  John  F.  Kennedy 
Infl  Airport  Jamaica,  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel, 
AEA-7.  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Keimedy 
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International  Airport,  Jamaica,  New    ' 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
FA^.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica,  NY  11430. 
FOR  FURTHER  SMaOfMATION  CONTACT:  Mr. 
Francis  T.  Jordan.  Jr.,  Airspace 
Specialist  Airspace  Branch,  AEA-^20. 
F.A^  Eastern  Region,  Federal  Buildiiig 
fill,  John  F.  Keimedy  International 
Airport.  Jamaica.  NY  11430;  telephone: 
(718) 553-4521. 

•uppLaeiTAJiv  mformatkm: 


Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviionmentai,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
wdth  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-37".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comment  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPKAfa 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  AEA-7. 
FA^  Eastern  Region.  Federal  Building 
till.  John  F.  Kennedy  International 
Airport,  Jamaica.  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  nmiling 


list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

ThePrapoaai 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Qass  E  airspace  extending 
upMrard  from  700  fleet  AGL  at 
Ticonderoga.  NY.  A  GPS  RWY  2  SLAP 
and  a  GPS  RWY  20  SIAP  have  been 
developed  for  Ticonderoga  Municipal 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAPs  and 
for  IFR  operations  at  the  airport.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upM^rd  from  700  feet  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  Septembo- 10, 
1997.  and  effective  September  16. 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
Would  be  published  subsequently  in  the 
Order. 

The  FAA  has  detnmined  that  this 
proposed  regulation  only  involves  an 
estid)lished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  tha  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  sfoall 
entities  under  the  criteria  of  the 
Regulatory  Flexibilify  Act 

Lilt  of  Subjects  ni  14  CFR  Part  71 

Airspace,  Incorporation  by  refnence. 
Navigation  (air). 

Tlw  Propooed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— [AMENOED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 


171.1    [AmwidMq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E.  dated 
September  10. 1997,  and  e£fective 
September  16, 1997,  is  amoided  as 
follows: 

Paragraph  8005    Class  E  airspace  areaa 
extending  upward  from  700  feet  or  mart  " 
above  the  suiface  of  the  earth.  • 

•  •         •         •         • 

AEANYBS    TicoiMieni9a.NYfNaw) 

Ticonderoga  Municipal  Airpoit.  NY 
(Lat.  43*  52'  37'?4.,  long.  73*  24'  4r^.) 
That  airspace  extsndlng  upward  from  700 
fset  above  the  surface  wi^n  an  11 -mile 
radius  of  Ticondergoa  Municipal  Airport, 
axcluding  the  portion  that  coincidea  with  the 
Rutland.  VT.  Class  E  aitspM»  ana. 

•  •■,*• 

Issued  in  Jamaica.  New  York,  on  August 
20. 1997. 

n«aklia  a  Hatfield. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  97-27372  Filed  10-16-97;  8:45  am] 

MUJNO  OOOC  4S10-1S-II 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatton  Administration 
14  CFR  Part  71 

[Akapaca  Doefcat  Na  fl7-AEA-2«| 

Propoeed  Amendment  to  Claee  E 
Airapace;  Wellsboro,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proptosed  rulemaking. 


':  This  proposed  rule  would 
amend  the  Class  E  airspace  area  at 
Wellsboro,  PA.  The  development  of  a 
new  Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (GPS),  and  an 
amendment  to  an  existing  SIAP,  at 
Grand  Canyon  State  Airport  has  made 
this  proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodete  the 
SIAPs  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  the  airport.  A 
correction  is  also  being  proposed  in  the 
geographic  position  coordinates  of 
Grand  Canyon  State  Airport  and  a 
correction  to  the  airspace  use  time 
restrictions. 

DATES:  Comments  must  be  received  on 
or  before  November  17, 1997. 


r  49  U.S.C  106(g},  40103. 40113. 
40120:  E.a  10S54;  24  FR  0565.  3  CFR.  1950- 
1963  Comp..  p.  389. 


Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  Branch.  AEA-520.  Docket  No. 
97-AEA-26.  F.A«A.  Eastern  Region. 


Federal  Building  *111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430. 

The  omdal  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A.A.  Eastran  Region, 
Federal  Building  *111,  John  F.  Kennedy 
International  Airport  Jamaica,  New 
YoA  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
FA.A.  Eastam  Region,  Federal  Building 
fill,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr..  Airspace 
Specialist,  Airspace  Branch,  AEA— 520 
F.A.A.  Eastern  Region,  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport,  Jamaica,  New  Yc^  11430; 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  information: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  argimients  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conunents  to  Airspace  Docket  No.  97- 
AEA-26."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 

Eroposal  contained  in  this  notice  may 
B  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 


F.A.A.  Eastam  Region,  Fedoal  Building 
till,  John  F.  Keimedy  International 
Airport  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

ThaPn^Niaal 

The  FAA  is  considering  an  * 

amendment  to  Part  71  of  the  Federal 
Aviation  R^ulations  (14  CFR  Part  71)  to 
amend  the  Qass  E  airspace  area  at 
Wellsboro,  PA.  A  GPS  RWY  28  SIAP  has 
been  developed,  and  the  V0R/O>S  A 
SIAP  has  been  amended,  for  the  Grand 
Canyon  State  Airport  Additional 
controlled  airspace  extending  upward 
from  700  feet  ACL  is  needed  to 
accommodate  the  SIAPs  and  for  IFR 
operations  at  the  airport.  The  geographic 
position  coordinates  of  the  airport  have 
been  revised  and  the  airspace  use  Ume 
restrictions  are  deleted.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  fit>m  700  feet  or  more 
above  the  siirfece  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Thoefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under'Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affiect  air 
traffic  procedures  and  air  navigation,  it 
is  certffied  that  this  proposed  tule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporated  by  reference. 
Navigation  (air). 

The  Pityoaed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 


PART  71— (AMENDED] 

1.  The  authority  citation  for  Put  71 
continues  to  read  as  follows: 

AHthorily:  49  U.S.C  106(g).  40103. 40113, 
40120:  E.a  10654:  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  369. 

fTI.I    [Amendadl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.^,  dated 
September  10, 1997,  and  eBective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  8005  Qass  Bainpaca  areas 
extending  upward  from  700  feet  oratote 
above  the  surface  oftheearA. 


AEAPAE5    WeDaboffo.  PA  [Kaviaed] 

Grand  Canyon  State  Airport,  WoIMmco,  PA 

(Lat  41'43'40'Ta..  long.  77»23'47'^.) 
Sbmyfbrk  VORTAC 

(Lat  41'41'43"N.,  long.  77»25'12-W.) 
That  aiispaoe  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Grand  Canyon  State  Airport  and 
witliin  4  miles  each  side  of  the  206*  bearing 
from  the  Stonyfork  VORTAC  extending  from 
the  6.5-mile  radius  to  7  miles  aoutlnvett  of 
the  VORTAC. 


Issued  in  Jamaica.  New  Ynk,  oo  August  . 
20, 1997. 
Fraaklia  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  97-27371  Filed  lO-lfr-97;  8:45 am] 
MLLMQ  CODE  4S10-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
l4CFRPart71 


i 


Docket  No.  •7-AEA-Z7] 


Proposed  Amendment  to 
Airapaoe;  PInevilie,  WV 

AQEHCr:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  Class  E  airs{>ace  area  at 
Pineville,  YT/.  The  development  of  new 
Standard  Instrument  Approach 
Procedures  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  and  VHF 
Omnidirectional  Radio  Range  {yOR)  at 
Kee  Field  Airport  has  made  this 
proposal  necessary.  Additional 
controlled  airs{}ace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAPs  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  the  airport 
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DATES:  Comments  must  ba  racsived  on 
or  before  November  17, 1997. 
AOOncnES:  Send  comments  on  the 
imqMMel  in  triplicate  to:  Manager, 
AbqMca  Branch.  AEA-520,  Docket  ^4o. 
97-AKA-27.  F.A.A.  Eastern  Region, 
Federal  Building  fill,  John  F.  Kennedy 
Int'l  Airrort.  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  OfBce  of  the  Assistant  Cbiet 
Counsel,  AEA-:7,  F.AA.  Eastern  Region, 
Federal  Building  fill,  John  F.  Kennedy 
International  Airport,  Jamaica,  ^4Y 
11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch.  AEA-520. 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  Intemationel 
Airport,  Jamaica,  NY  11430. 
FOA  FUfrmra  ■rOWMATION  CONTACT:  Mr. 
Francis  T.  Jordan.  Jr.,  Airspace 
Specialist.  Airspace  Branch.  AEA-520 
F.A.A.  Eastern  Region.  Federal  Biulding 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica.  New  York  11430; 
telephone  (718)  553-4521. 


fAMY 


Invitod 


imt. 


Interasted  parties  are  invited  to 
participete  in  this  (wopoaed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  bctual  besis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpfoj  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  ovnall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
{KoposaL  Communications  should 
identify  the  airspace  docket  o^umber  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Commffiits  to  Airspace  Docket  No.  97- 
AEA-27"'.  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  data 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  sutnnitted  wiU 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  conunents.  A  report 
•ummarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concamad  with  fht«  ml— .firing  wi]|  tf,^ 

filed  in  the  docket 


Availability  of  NPRAfe 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel .  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  Intwnational 
Airport,  Jamaica,  NY  11430. 
Communicationsnaust  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  nmiling 
li^  for  foture  NPIU^  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

ThePrapoaal 

The  FAA  is  considering  an 
amendm«it  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Pineville,  WV.  A  GPS  RWY  25  SIAP, 
GPS  RWY  7  SIAP,  and  a  VOR  RWY  25 
SIAP  have  been  developed  for  the  Kee 
Field  Airport  AdditioEHd  controlled 
ainpace  extending  upward  bom  700 
iset  AGL  is  needed  to  accommodate  the 
SLAPs  and  for  IFR  operations  at  the 
airport  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 
1997.  and  effective  September  16. 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
ThneiiDre,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Oder  12866;  (2)  is  not 
a  "significant  rule"  uixler  DOT 
Regulatory  Polides  and  Procedure*  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparati<Hi  ef  a 
regulatory  evaluation  as  Lbe  anticipeted 
impact  is  so  minimal.  Since  this  is  a 
routine  matto'  that  would  only  afiiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  propoaed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  *maU 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

Lirt  ofSakiacts  in  14  CFK  Part  71 

Airspace.  Incorporation  by  refiBrence, 
Navigation  (air). 


In  consideration  of  the  fhwyn'ng,  the 
Federal  Aviation  Administration 


proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  reed  as  follows: 

Aathoritj:  49  U.S.C  106(g).  40103,  40113. 
40120;  E.O.  10854;  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

fTl.l    (AnendadI 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  dated 
September  10, 1997,  and  effective 
September  16. 1997,  is  amended  as 
follows: 

nwagmph  0005  Oass  E  Airspace  otbos 
extendiiig  upward  from  TOOfeetormon 
above  the  suiface  of  the  earth. 

•         •         •         •         • 

AEAWVBS    nMivlIlB.WVnbvtesrf) 
Kee  Field  Airport.  Pineville,  WV 
(Lat  37*»'Kn''  N.,  long.  81»33rj3-  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.2-iiule 
radius  of  Kee  Field  Airport  and  within  4 
miles  each  side  of  the  249*  bearing  from  the 
Kee  Field  Airport  extending  from  the  7.2- 
mlle  radius  to  10  miles  southtvest  of  the 
airport  and  within  4  miles  south  and  5.7 
miles  north  of  the  062*  bearing  from  the  Kae 
Field  Airport  extending  from  the  7.2  mile 
radius  to  21  miles  northeast  of  the  airport 
excluding  that  portion  that  coincides  with 
the  Beckley,  WV  Class  E  airspace  area. 
•         •         •         •         • 

Issued  in  Jamaica.  New  York,  oo  AugoSI 
20. 1997. 

naakltaaHalfiay. 

t^inagBr.AirTraffic  Division,  Eastern  Region. 
(FR  Doa  97-27370  Filed  10-16-97;  8:45  am] 


DEPARTMBIT  OF  TRANSPdRTATION 

FmSstsI  AvMlon  Admlnisti  aUon 

14CFRPwt71 

(Akapaee  Doctal  Na  fT-ASO-iq 


Propocsd  AmandnMnt  of 


AQBCY:  Federal  Aviation 

AdministretioD  (FAA).  DOT. 

ACTWW:  Notice  of  propoeed  rulemaking. 


This  proposed  rule  wrould 
amend  Class  E  airspace  at  Birmingham, 
AL.  A  Global  Positioning  System  [GPS] 
Runway  (RWY)  23  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Birmingham  IntematicHial 
Airport.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Groimd  Level 
(AGL)  is  needed  to  nt^r^nmnwytjate  the 
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SIAP  and  for  Insttument  Flight  Rule* 
(IFR)  operations  at  Birmingham 
International  Airport. 
DATES:  Comments  must  be  received  on 
or  before  Nevember  17, 1997. 
APOnciTB  Send  comments  on  the 
proposal  in  triplicate  to:  Fsderal 
Aviation  Administration.  Docket  No. 
97-ASO-15,  Manager,  Airspace  Branch. 
ASO-520,  P.O.  Box  20636,  Atlanta. 
Georgia  30320. 

.  The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region.  Room  550, 
1701  Colimibia  Avenue,  College  Park. 
Geoi]gia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  MiTORMATION  CONTACT: 
Nancy  B.  Shelton,  Ainpace  Branch.  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5491. 
SUPPLaSNTARY  MFORMATKM: 

ComiBBDtB  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  sulmiitting  such  written  data,  views 
or  argtunento  as  they  may  desire. 
Comments  that  provide  the  fecttial  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Commenta 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiberand  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  commenta  a  self-eddressed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Commenta  toAirspace  Docket  No.  97- 
ASO-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  commenta  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
commenta  received.  All  commenta 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  550, 1701  Columbia 
Avenue.  College  Park.  Georgia  30337. 
both  befrae  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docdcet 


AvailaibUtyorNPSIkb 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Ainpace  Branch.  ASO-520,  Air  Traffic 
Division.  P.O.  Box  20636.  Atlanta. 
Georgia  30320.  Communications  must 
identify  the  no^ce  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describe  the  applicatton  procedure. 

ThePropoaal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  ainpace  at  Birmingham. 
AL.  A  GPS  RWY  23  SIAP  has  been 
developed  for  Birmingham  International 
Airport  Additional  controlled  ainpace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  Birmingham 
International  Airport.  Class  E  ainpace 
designations  for  ainpace  areas 
extending  up%vard  from  700  feet  or  more 
above  the  stuface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10. 
1997.  and  effective  September  16. 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  ainpace 
designation  listed  in  this  docimient 
would  be  published  subsequently  in  die 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendmenta  are  necessary  to 
keep  them  operationally  cturrenL  It, 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Onler  12866;  (2)  is  not  a  "significant 
rule"  tmder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Felmiary 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affoct  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  SnbjedB  in  14  CFR  Part  71 

Ainpace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoeed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


gopoees  to  amend  XA  CFR  part  71  aa 
llows: 

PART  71>-DE8IQNATK>N  OF  CLASS  A, 
CLASS  B.  CLASS  C  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTVIQ 


1.  The  audmrify  citation  far  part  71 
continues  to  read  as  follows: 

Aattaritr-  **  U.S.C.  106(g),  40103. 40113. 
40120;  E.0. 10854,  24  FR  9565.  3  CFR.  19S»- 
1963  Camp.,  p.  389. 


171.1 

2.  The  incorporation  by  refisience  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  OrdCT  7400.%,  Air^Moa 
Designations  and  Reporting  Pointa, 
dated  September  10, 1997,  and  effiictive 
September  16, 1007.  is  amended  as 
foUowrs: 

Paragraph  6005  Oass  E  airspace  areas 
extmding  upward  from  700  ^et  or  more 
above  the  tatface  of  the  earth. 


ASO  AL  B5  Biimiji^aai.  AL  (Iflvisadl 

Birmingham  International  Airport,  AL 
(lat  33^3*47^4,  loi^  86*45'13'^ 
That  airspace  extending  upward  from  700 

fast  above  the  surfece  within  a  10-mile  radius 

of  Birmingham  Interaational  Airport. 

•         •         •         •         • 

Issued  in  CoUege  Psfk.  (ienrpM,  oa 
September  4, 1997. 
NaM7B.SMlaii. 

Acting  Manager,  Air  Traffic  Division  Suuthmn 
Region. 
[FR  Doa  97-27369  Filed  10-16-97: 8:45  aal 


DEPARTMBIT  OF  TRANSPORTATION 
Fadaril  Aviilion  AdminiatiaUon 
14CFRPart71 


I 


Dockal  No.  97-AEA-aq 


Proposad  Amandinant  to 
Airspace;  SyraeuM,  NY 


agency:  Federal  Aviation 

Administration  (FAA),  OOT. 

ACTION:  Notice  of  propoaed  rulemaking. 


r:  This  proposed  rule  would 
amend  the  Class  E  ainpace  area  at 
Syracuse,  NY.  The  development  of  i 
Standard  Instrument  Approach 
Procedures  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Syracuse 
Hancock  International  Airport  has  made 
this  proposal  necessary.  Additional 
controlled  ainpace  extending  upward 
from  700  feet  Above  Groimd  Level 
(AGL)  is  needed  to  accommodate  the 
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SIAPs  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  tJie  airport. 
DATES:  Coounents  must  be  received  on 
or  Iwfore  Novfmber  17, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  Branch.  AEA-S20,  Docket  No. 
97-AEA-39.  F.A.A.  Eastern  Region. 
Federal  Building  #111.  John  F.  Kennedy 
Int'l  AiiTOJrt,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A.A.  Eastern  Region, 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica.  NY 
11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 
FOR  FUftTHER  MFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan.  Jr..  Airspace 
Specialist,  Airspace  Branch,  AZA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430;  telephone: 
(718) 553-4521. 

SUPPLEMENTARY  INFORMATION: 

Conments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-39."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commentOT.  All  commtmications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in>the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  petKmnd 


concerned  with  this  rulemaking  tvill  be 
filed  in  the  docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  AEA-7. 
F.A.A.  Eastern  R^on.  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  foture  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

ThePn^Maal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regiilations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Syracuse,  NY.  A  GPS  nmway  (RWY)  10 
SIAP,  GPS  RWY  14  SIAP,  GPS  RWY  28 
SLAP,  and  a  GPS  RWY  32  SIAP  have 
been  developed  for  Syracuse  Hancock 
International  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  ACL  is  needed  to 
accommodate  the  SIAPs  and  for  IFR 
operations  at  the  airport.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feetor  more 
above  the  siirface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E. 
dated  September  10. 1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  Febnuiy  26, 1979);  and  (3) 
does  not  warrant  [^reparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  ordy  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Lkt  of  Sabfecta  in  14  CFS  PaH  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Propoeed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows:  • 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103,  40113. 
40120:  E.G.  10854;  24  FR  9585,  3  CFR,  1959- 
1983  Comp.,  p.  389. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  airspace 
designations  and  reporting  points,  dated 
September  10, 1997,  and  effective 
September  16. 1997.  is  amended  as 
follows: . 

Paragraph  6005  Class  E  airspace  atsas 
extending  upvmrdfrom  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         *         •         • 

AEANYES    Syracme,  NY  (RevlMd] 

Syracuse  Hancock  International  Airport, 
Syracuse,  NY 
(Lat  43»06'40"  N.,  long.  78"06'23"  W.) 
That  airspace  extending  upward  from  700 
fiaet  above  the  surface  within  a  14-miIe  radius 
of  Syracuse  Hancock  International  Airport 
and  within  a  20-mile  radius  of  the  airport 
extending  clockwise  from  a  245"  bearing  to 
a  305°  bearing  from  the  airport,  excluding 
that  portion  that  coincides  with  the  Fulton, 
NY.  Duriiamvilla,  NY,  and  Skaiyateles,  NY 
Class  E  airspace  aieas. 

•  •         •         *         • 

Issued  in  Jamaica,  New  York,  on 
September  5, 1997. 

Franklin  D.  Hatfield. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  97-27368  Filed  10-16-97;  8:45  am] 

BHXMQ  COOe  4eiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnistoatlon 

14CFRPar171 

[Airapece  Docket  Na  97-AEA-401 

Proposed  Amendment  to  Claaa  E 
Airspace;  Lswisburg,  WV 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  j)roposed  rulemaking. 

tUMMARY:  This  proposed  rule  would 
amend  the  Class  E  airspace  area  at 
Lewisburg,  WV.  The  development  of 
new  Standard  Instrument  Approach 
Procedxires  (SIAP)  based  on  a  VHP 
Omnidirectional  Radio  Rand  (VOR)  at 
Greenbrier  Valley  Airport  has  made  tfaJa 
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proposal  necessary.  Additional 
controlled  airspace  extending  upward 
bom  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SIAPs  and  for  Instrument  Flight  Rules 
(IFR)  operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  November  17, 1997. 
ADDRESSES:  Send  conmients  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
97-AEA-40,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Keimedy 
Int'l  Airport,  Jamaica.  NY  11430. 

The  omcial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7.  F.A.A.  Eastern  Region, 
Federal  Building  #111.  John  F.  Keimedy 
International  Airport,  Jamaica.  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520,        • 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Keimedy  International 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  MFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Comments  that 
provide  the  fectual  basis  supporting  the 
views,  and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions  on  the 
proposal.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
economic,  envirmunental,  and  energy- 
related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-40."  The  post  card  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
propcHsal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 


Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7. 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Cimilar  No. 
11-2 A,  which  describes  the  application 
procedure. 

ThePropoeal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Lewisburg,  WV.  A  VOR  runWay  (RWY) 
4  SIAP  and  a  VOR  RWY  22  SL\P  have 
been  developed  for  the  Greenbrier 
Valley  Airport  Additional  controlled 
airspace  extending  upMrard  from  700 
feet  AGL  is  needed  to  accommodate  the 
SIAPs  and  for  IFR  operations  at  the 
airport.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400. 9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  teclmical 
regulations  for  wMch  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a    ... 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 


Lilt  of  Subfecta  in  14  CFR  Pari  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoeed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authorify  citation  for  part  71 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40103,  40113, 
10120;  E.O.  10854;  24  FR  9565,  3  CFR.  19S9- 
1963  Comp.,  p.  389. 

f7l.l    [Amandad] 

2.  The  incorporation  by  refiarence  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997  is  amended  as 
follows: 

Paragraph  BOOS  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEAWVE5    Lewiabng,  WV  [Kavind] 

Greenbrier  Valley  Airport.  Lewisburg,  WV 
(Lat  37«51'40"  N..  long.  80°23'58  "  W.) 

BUSm  NDB  (LOM) 

(Lat  3r46'56"  N.,  long.  80*28'06"  W.) 

That  airspace  extending  upwrard  from  700 
(set  above  the  surCace  within  a  12-inile  radius 
of  Greenbrier  Valley  Airport  and  within  4.4 
miles  each  side  of  Qie  217*  bearing  from  the 
BUSHI  NDB  (LOM)  extending  &t>m  the  12- 
mile  radius  to  10  miles  southwest  of  the  NDB 
(LOM). 


Issued  in  Jamaica,  New  Yaik.  on 
September  5, 1997. 
Franklin  D.  HatSekl, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
IFR  Doc.  97-27367  Filed  10-16-97;  8:45  am] 
aiLUNO  OOOE  4ai»-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminiatratlon 

14CFRPart71 

[Airapece  Dodwl  Na  97-^WP-29] 

Proposed  Amendment  of  Class  E 
Airspace;  Yuma,  AZ 

AGBICY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  proposed  rule  would 
amend  the  Class  E  airspace  area  at 
Yuma,  AZ.  The  establishment  of  a       ^ 
Global  Positioning  System  (GPS)         '^ 
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Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  17 
and  a  GPS  SIAP  to  RWY  21  R  at  Yuma 
Marine  Corp  Air  Station  (MCAS)-Yuma 
International  Airport  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  areas  extending 
upward  from  the  surfiace.  and  from  700 
feet  above  ground  level  (AGL)  are 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  eSiact  of  this 
pro{>o8al  would  be  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Yuma  MCAS- 
Yuma  International  Airport,  Yuma,  AZ. 
DATES:  Comments  must  be  received  on 
or  before  November  17. 1997. 
AOORESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch.  AWP-520. 
Docket  No.  97-AWP-29,  Air  TrafBc 
Division,  15000  Aviation  Boulevard, 
Lawndale.  California  90261.  The  official 
docket  may  be  examined  in  the  Office 
of  the  Assistant  Chief  Coimsel,  Western 
Pacific  Region,  Federal  Aviation 
Administration.  Room  6007,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FON  FURTHER  MFORMATKM  CONTACT: 
Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch.  AWP-520,  Air  Traffic 
Division.  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (210)  725- 
6531. 

•WPLBefTARY  MFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
sup{}orting  the  views  and  suggestions 
presented  are  p>articularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroiunental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be       * 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 


"Comments  to  Airspace  Docket  No.  97- 
AWP-29."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch.  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  Lawndale,  California  90261. 
both  before  and  after  the  closing  date  for 
comments.  A  report  siimmariying  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvailabiUtyofNPKM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch.  15000  Aviation  Boulevard, 
Lawndale.  California  90281. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedxires. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Yuma,  AZ.  The  establishment  of  a  GPS 
RWY  17  SIAP  and  GPS  RWY  21R  SIAP 
at  Yuma  MCAS-Yuma  International 
Airport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  areas  extending  upward  fiom 
the  sur&ce.  and  from  700  feet  AGL  are 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  effect  of  this 
proposal  would  be  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  RWY  17  SL\P  and  GPS  RWY 
21R  SIAP  at  Yuma  MCAS-Yuma 
International  Airport,  Yuma,  AZ.  Class 
E  airspace  designations  for  airspace 
areas  designated  as  an  extension  to  a 
Class  D  or  Class  E  surface  area  and  for 
airspace  areas  extending  upward  from 
700  feet  or  move  above  the  surface  of 
the  earth  are  published  in  Paragraphs 
6004  and  6005  of  FAA  Order  7400.9E, 
dated  September  10,  1997,  and  effective 
September  16,  1997,  which  is 
incorporated  by  refisrence  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subseouenUy  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  There, 
this  proposed  regulation — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFK  Part  71 

Airapace,  Incorporation  by  refiarence, 
Navigation  (air). 

The  Proposed  Amendmeal 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

ABtfaorltjr:  49  U.S.C  106(g),  40103,  40113. 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airapace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16,  1997,  is  amended  as 
follows:  ^ 

Paragraph  6004    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D  or 
Class  E  surface  area 

•         *         •         *         • 

AWP  AZ  E4  Ysma.  AZ  (Reriaed) 

Yuma  MCAS-Yuma  International  Airport,  AZ 

(lat.  32*39'23"N,  long.  114"36'22"  W) 
Bard  VORTAC 
(lat  32*46'05"  N,  long.  114"63'10"  W) 
That  airspace  extending  upward  from  the 
sur&ce  within  1 .8  miles  either  side  of  the 
Bard  VORTAC  181*  radial  extending  from  the 
Bard  VORTAC  to  the  5.2-mile  radius  of  the 
Yuma  MCAS-Yuma  International  Airport  and 
within  that  airspace  Iwunded  by  a  line 
baginning  at  lat.  32'44'30"  N,  long. 
114'33'30"  W;  to  lat  32»50'00"  N.  Ioi« 
114*31'00"  W:  to  Ut  32«49'00"  N.  long. 
114»27'00"  W;  to  Ut  32M1'00"  N.  long. 
114*30'00"  W.  thence  counterdockwiae  via 
the  5.2-milet  radius  of  the  Yuma  MCAS- 
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Yuma  International  Airport  to  the  point  of 
beginning. 


Paragraph  8005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  AZ  E5  Yuma,  AZ  [Revisedl 

Yuma  MCAS-Yuma  International  Airport,  AZ 
(lat  32*39'23"  N,  long.  114*36'22"  W) 
That  airspace  extending  upward  from  700 
fleet  above  the  surface  beginning  at  lat. 
32"41'00"  N.  long.  114»25'09"  W,  thence 
clockwise  via  the  9.6-nule  radius  of  Yuma 
MCAS-Yuma  International  Airport  to  lat 
32°29'58"  N.  long.  114'34'09"  W;  to  lat 
32''28'00"  N,  long.  114'34'33"W;  to  lat 
32*28'00"  N,  long.  114»38'43"  W;  to  lat. 
32*29'5r'  N,  long.  114»38'31"  W,  thence 
clockwise  via  the  9.6-mile  radius  of  the 
Yuma  MCAS-Yuma  International  Airport 
excluding  that  portion  outside  of  the  United 
SUtes  to  lat  32''47'44"  N;  long.  114'>42'03" 
W;  to  lat.  33'08'00"  N.  long.  114*55'00"W;  to 
lat  33»08'00"  N,  long.  114*30'00"  W;  to  lat. 
32'57'30"  N,  long.  114''30'00"  W;  to  lat 
32''57'30"  N,  long.  114*15'03"  W;  to  lat 
32»41'00"  N,  long.  114»15'03"  W,  thence  to 
the  point  of  beginning.  That  airspace 
extending  upward  from  1,200  feet  above  the 
surface  bounded  by  an  area  starting  at  a  point 
lat.  33''02'OO"  N,  long.  114'>51'03"  W;  to  lat. 
33"05'30"  N,  long.  114*24'33"  W;  to  lat. 
32'23'00"  N,  long.  114*24'33"  W;  to  lat. 
32'29'30"  N.  long.  114»46'03"  W,  thence  to 
the  point  of  beginning  excluding  that  portion 
outside  the  United  States.  That  airspace 
extending  upward  from  4,000  feet  MSL, 
bounded  by  an  area  at  lat.  33''22'30"  N,  long 
114»47'33"  W:  to  lat  33'08'00"  N,  long. 
114"45'0O"  W;  to  lat  33-08'0O"  N,  long. 
114"55'0O"  W;  to  lat  33°00'00"  N,  long. 
114'5O'0O"  W;  to  lat  32'49'33"N.  long. 
114*49'08 "  W;  to  lat  32*49'12"  N,  long. 
115»15'16"  W:  to  lat  32»52'23"  N.  long. 
115»15'24"  W;  to  lat  32'56'20"  N,  long. 
115"15'03"  W;  to  lat  33''04'00"  N,  long. 
114»56'03"  W;  to  lat  33"24'00"  N,  long. 
114'53'03"  W,  thence  to  the  point  of 
begiiming.  That  airspace  extending  upward 
from  9,000  feet  MSL  bounded  on  the  west  by 
the  eastern  edge  of  V-135,  on  the  south  by 
lat  33'08'00"  W,  on  the  north  by  the  arc  of 
the  15.8-mile  radius  south  of  the  Blythe 
Airport,  and  on  the  east  by  the  eastern  edge 
of  R-2306B  and  R-2306A,  thence  to  the  point 
of  beginning. 
•         •         •         •         • 

Issued  in  Los  Angeles,  California,  on 
August  14, 1997. 
Kathleen  Y.  Brown. 

Acting  Manager,  Air  Traffic  Division,       i 
Western-Pacific  Region. 
[FR  Doc.  97-27375  Filed  10-16-97;  8:45  am) 
BHXMQ  CODE  4atO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Atospww  Dodtsl  No.  97-AEA-3e] 

Proposed  Establishment  of  Class  E 
Airspace;  Towanda,  PA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  would 
^^blish  Class  E  Airspace  at  Towanda. 
^^?  The  development  of  a  new  Standard 
Instrument  Approach  Procedure  (SIAP) 
at  Bradford  Cotmty  Airport  based  on  the 
Global  Positioning  System  (GPS)  has 
made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  the  SIAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  airport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  November  17, 1997. 
AOORESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Airapace  Branch,  AEA-520,  Docket  No. 
97-AEA-36,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Assistant  Chief  Counsel, 
AEA-7.  F.A.A.  Eastern  Region,  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  houra 
in  the  Airapace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan.  Jr..  Airapace 
Specialist,  Airapace  Branch,  AEA-520. 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430;  telephone: 
(718)553-4521.  -    -■'' 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regiUatory.  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airapace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the  ■ 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airapace  Docket  No.  97- 
AEA-36".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  the  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
simmiarizing  each  substantive  public 
contact  with  FAA  persoimel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airapace  extending 
upward  frt)m  700  feet  AGL  at  Towanda, 
PA.  A  GPS  RWY  23  SL\P  has  been 
developed  for  Bradford  County  Airport. 
Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  this  SLAP  and 
for  IFR  operations  at  the  airport.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airapace  extending 
upward  from  700  feet  above  the  surfiace 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.9  E,  dated  September  10, 
1997  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airapace 
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designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regiilation  only  involves  an 
established  body  of  techiiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  propos^  regulation— (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  ; 

List  of  Snbiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

ThePropoaed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— {AMENDED]  " 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Airthorttjr:  49  U.S.C  106(g).  40103.  40113. 
40120;  E.O.  10854:  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

fTI.I    [Airandwq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16. 1997  is  amended  as 
follows: 

Pamgraph  6005  CJass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEAPAES    Tawanda.  PA  (New] 
Bradford  County  Airport  PA 

(lat  41*  44'36"N..  long.  76*  26'40"W.) 
That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  a  6-niile  radius 
of  Bradford  County  Airport  and  within  4 
miles  each  side  of  the  035*  bearing  from  the 
Bradford  County  Airport  extending  from  the 
&-mile  radius  to  11  noiles  northeast  of  the 
■iiport. 


Issued  in  Jamaica.  New  York,  on 
September  16, 1997. 

Franklin  O.  HatfieU, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  97-27388  Filed  10-16-97;  8:45  am] 
BIUJNQ  COOE  4t1»-1S-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[AlrsfMce  Oodnf  Na  fl7-AQL-4«| 

Proposed  Modification  of  Class  E    '^ 
Airspace;  Osceola,  Wl 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemalung. 


SUMMARY:  This  proposed  rule  would 
modify  Class  E  airspace  at  Osceola,  WI. 
A  Global  Position  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (RWY)  28 
and  a  Nondirectional  Beacon  (NDB) 
SLAP  to  RWY  28  have  been  developed 
for  L.O.  Simenstad  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  these  approaches.  This 
proposal  would  increase  the  radius  of 
the  existing  controlled  airspace.  The 
intended  effect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Conunents  must  be  received  on 
or  before  November  17, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel.  AGL-7.  Rules 
Docket  No.  97-AGL-49,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018. 

The  official  doclcet  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hoiu^  at  the  Air 
Traffic  Division.  Operations  Branch, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  DeS  Plaines. 
Illinois. 

FOR  FURTHER  MFORMATION  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  ENvision, 
Airspade  Branch.  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018.  telephone  (847)  294-7568. 


SUPPLEMEffTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemalung 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroiunental,  and  energy-related 
►  aspects  of  the  proposal. 

Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL— 49."  The  postcard  will  be  date/ 
time  stamped  and  rettimed  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA. 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue,  S.W.,  Washington.  DC  20591, 
or  by  calling  (202)  267-3484. 
Conununications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futtue  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  Osceola,  WI. 
This  modification  would  accommodate 


aircraft  executing  the  GPS  RWY  28  SIAP 
and  the  NDB  RWY  28  SL^P  at  L.O. 
Simenstad  Miuiicipal  Airport  by 
increasing  the  radius  of  the  existing 
controlled  airspace.  Controlled  airspace 
extending  upward  from  700  to  1200  fiaet 
AGL  is  needed  to  contain  aircraft 
executing  these  approaches.  The 
intended  efiiact  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  opwating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  siuface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E.  dated  September 
10, 1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Antlwrity:  49  U.S.C.  106(g).  40103.  40113. 
40M0;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 


f71.1    [Amandad] 

2.  The  incorporation  by  refarence  in 
14  CFR  71.1  of  the  Fedonl  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effsctiva 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6O0S    The  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLWIE5    OKsola.  Wl  [lavisadl 

L.O.  Simenstad  Municipal  Airport,  WI 
(Lat.  48*18'31"  N.  long.  92"41'24"  W) 
That  airspace  extending  upward  from  700 
fiset  above  the  surbce  within  a  6.4-mile 
radius  of  the  L.O.  Simenstad  Mimidpal 
Airport  and  within  2.5  miles  each  side  of  the 
113*  bearing  from  the  airport  extending  from 
the  6.4-mile  radius  to  7  miles  southeast  of  the 
airport. 
•         •         •         •         • 

Issued  in  Des  Plaines.  Qlinois  on 
September  15, 1997. 
Manraen  Woods, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  97-27389  Filed  10-16-97;  8:45  am) 

HUJNa  OOOE  4S10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Foderal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  97-AGL-461 

Proposed  Modification  of  Class  E 
Airspace;  London,  OH 

AQBICY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
modify  Class  E  airspace  at  London,  OH. 
A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procediue  (SLAP)  to  Runway  (RWY)  08 
has  been  developed  for  Madison  Coimfy 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  This 
proposal  would  increase  the  radius  and 
enlarge  the  west  extension  of  the 
existing  controlled  airspace.  The 
intended  effect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procediues  in 
instrument  conditions  fium  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  November  17,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 


Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGI^-46,  2300  East 
Devon  Avenue,  Des  Plaines,  lUinms 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  AviaticHi 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hoius  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 

FOR  FURTHER  WTOnMATlON  CONTACT: 

Michelle  M.  Behm,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  MFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
ptuticipate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  ihat  provide  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specffically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97— 
AGL-46."  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 


53992  Federal  Register  /  Vol.  62,  No.  201  /  Friday.  October  17.  1997  /  Proposed  Rules 


AraiUUlity  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  OfBce  of 
Public  Afiaira.  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  IX  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  London.  OH. 
This  additional  airspace  would 
accommodate  aircraft  executing  the  GPS 
RWY  08  SIAP  at  Madison  County 
Airport  by  increasing  the  radius  and 
enlarging  the  west  extension  of  the 
existing  controlled  airspace.  Controlled 
airspace  extending  upward  firom  700  to 
1200  feet  ACL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E,  dated  September 
10,  1997,  and  effective  September  16. 
19^,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Comp..p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997.  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Paragraph  6005    The  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

AGL  OH  ES  London.  OH  [Rerised] 
Madison  County  Airport,  OH 
(Lat  39*55'58"  N.  long.  83»27'43"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Madison  County  Airport  and 
within  3.7  miles  each  side  of  the  267*  bearing 
from  the  airport  extending  from  the  6.4-mile 
radius  to  7.4  miles  west  of  the  airport. 
•         •         •         •  • 

Issued  in  Des  Plaines,  Illinois  on 
September  15,  1997. 

Maureen  Woods, 

Manager.  Air  Traffic  Division. 

[FR  Doc.  97-27390  Filed  lQ-16-97;  8:45  am] 

BHJJNQ  COOE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airapaoe  Docket  Na  97-AQL-4q 

Proposed  establishment  of  Class  E 
Airspace:  Bottineau,  ND 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
establish  Class  E  airapace  at  Bottineau, 


ND,  A  Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  31 
has  been  developed  for  Bottineau 
Municipcd  Airport  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  and  upward 
bom  1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  effect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comment  must  be  received  on  or 
before  November  17. 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Cotmsel.  AGL-7.  Rules 
Docket  No.  97-AGL-43,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  houra  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines. 
Illinois. 

TOR  FURTHER  INFORMATKM  CONTACT: 
Michelle  M.  Behm,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520.  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMBITARY  INfORMATKM: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  9f- 
AGL-43."  The  postcard  will  be  date/ 
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time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
conunents.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

ATailability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  AfEain.  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue.  S.W..  Washington.  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  Tnailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airapace  at  Bottineau. 
ND.  to  accommodate  aircraft  executing 
the  GPS  RWY  31  SL\P  at  Bottineau 
Municipal  Airport  Controlled  airapace 
extending  upward  from  700  and  1200 
feet  AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
effect  of  this  action  is  to  provide 
s^regaUon  of  aircraft  usiqg  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10. 
1997.  and  effective  September  16. 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  ainpace 
designation  listed  in  this  document 
would  be. published  subsequentiy  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 


routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore  this,  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
tmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  luder  DOT 
Regiflatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  aStocX  air 
traffic  procedures  and  air  navigation,  it 
is  certi£ed  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Sublets  in  14  CFl  PaH  71 

Airapace.  Incorporation  by  reference. 
Navigation  (air). 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR^part  71)  as  follows: 


Issued  in  Des  Plaines.  Illinois  on 
September  IS.  1997. 
Mauiaan  Woods, 
Manager.  Air  Traffic  Division. 
(FR  Doc  97-27392  FUed  10-1&-97;  BAS  am] 
I  OOOK  4S10-19-M 


PART  71— [AMENDEPI 

1.  The  authority  citation  for  part  71 
continues  to  read  as  folloMrs: 

Aathoitty:  49  U.S.C  106(g).  40103. 40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Ainpace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  as  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  fr^  or  more 
above  the  surface  of  the  earth. 


AGL  ND  ES  BotliBaaa,  ND  (New) 

Bottineau  Municipal  Airport,  ND 
(Lat  48'49'49"N.  long.  100»25'00'^ 
That  airspace  extending  upward  from  700 
feet  above  the  suifece  within  a  6.4-inile 
radius  of  the  Bottineau  Municipal  AirpcHt 
and  that  airspace  extending  upward  from 
1200  feet  above  th^  surface  within  an  area 
bounded  on  the  north  by  latitude 
49'00'00"N,  on  the  east  by  longitude 
99*49'00'^,  on  the  south  by  the  10.5-mile 
radius  of  the  Ru^by,  ND,  Class  E  airspace, 
and  on  the  west  by  the  47-inile  radius  of  the 
Nfinot  ND.  Class  E  ainpace. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avtatton  Admintotrallon 

14CFRPart71 
[AlrafMceDociBet  No.  97-AOL-4q 

rTopoeeo  MoaniGiuon  or  chms  b 
Alrapsce;  Mwitalo,  MN 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


:  This  proposed  rule  would 
modify  Class  E  airapace  at  Mankato. 
MN.  A  Global  Positioning  System  {GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  22 
and  a  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME)  or 
GPS  SL\P  to  RWY  33  have  been 
developed  for  Mankato  Municipal 
Airport  Controlled  ainpace  extending 
upward  from,  the  surfece  is  needed  to 
contain  aircraft  executing  these 
approaches.  This  proposal  would 
increase  the  radius  of  the  surface  area 
and  add  an  extension  to  the  northeast 
for  the  existing  controlled  ainpace.  The 
intended  effect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instnunent  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  November  17. 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Fedoal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Cotmsel,  ACMy-7.  Rules 
Docket  No.  97-AGL-45,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60018. 

The  official  docket  m^  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  Operations  Branch, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines. 
Illinois. 

FOR  FURTHER  MFORMATION  CONTACT: 
Michelle  M.  Behm.  Air  Traffic  Division, 
Ainpace  Branch,  AGL-520.  Federal 
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Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMDfTARY  MRMMATKM: 
Comments  Invited  ■» 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  shoul(|  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-45."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examiiution  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Coimsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPSNTa 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Afiairs,  Attention:  Public  Inquiry 
Center,  APA-230.  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  nmiling 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 


ThePropoMl 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  Mankato, 
MN,  to  accommodate  aircraft  executing 
the  GPS  RWY  22  SIAP  and  the  VOR/ 
DME  or  GPS  RWY  33  SIAP  at  Mankato 
Municipal  Airport  by  increasing  the 
radius  of  the  surface  area  and  adding  a 
northeast  extension  to  the  existing 
controlled  airspace.  Controlled  airspace 
extending  upward  from  the  surface  is 
needed  tb  contain  aircraft  executing 
these  approaches.  The  intended  effect  of 
this  action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  The  area  would  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  designations  for 
airspace  areas  designated  as  a  surface 
area  for  an  airport  are  published  in 
paragraph  6002,  and  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005X  of  FAA 
Order  7400.9E.  dated  September  10, 
1997,  and  effective  September  16. 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  docimient 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this  proposed  regulation — (1) 
Is  not  a  "significant  regidatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Sidi)ecti  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Prapond  AmendiuBBl 

Accordingly,  pursuant  to  the 
authorify  del^ated  to  me.  the  Fed«al 
Aviation  Administration  proposes  to 


amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— (Amended] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g),  40103, 40113. 
40120:  E.0. 10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amendwq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  die  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16. 1997.  is  amended  as 
foUows:  "     ' 

Pamgraph  6002    The  Class  E  airspace  anas 
designated  as  a  surface  areafman  aiiport. 


AGLMNE2    Mankato,  MN  [KevisMil 

Mankato  Municipal  Airport,  MN 

(UL  44"13'18"N,  long.  93»55'08'^ 
Mankato  VQR/DME 
(Lat  44*13'12"N.  long.  93»54'44"W) 
Within  a  4.1-mile  radius  of  Mankato 
Municipal  Airport  and  within  1.8  miles  each 
aide  of  the  Mankato  VOR/DME  167*  radial, 
extending  from  the  4.1-mile  radius  to  7  miles 
south  of  the  VOR/DME,  and  within  2.7  miles 
each  side  of  the  Mankato  VOR/DME  326* 
radial,  extending  from  the  4.1-mile  radius  to 
7  miles  northwest  of  the  VOR/DME.  This 
Class  E  airspace  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Diiectoiy. 


Paragraph  6005    The  Class  E  ainpaee  aretu  ^ 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  ES  Maokato.  MN  [KevisMl] 

Mankato  Municipal  Airport,  MN 
(Lat  44*13'18"N.  long.  93*55'08'^ 
That  airspace  extending  upward  &t}m  700 
fieet  above  the  stir&ce  within  a  7-mile  radius 
of  Mankato  Municipal  Airport  and  within  2 
miles  each  side  of  the  047*  bearing  from  the 
airport,  extending  from  the  7-mile  radius  to 
8  miles  northeast  of  the  airport 
•         •         •         •         • 

Issued  In  Des  Plaines,  Illinois  on 
September  15, 1997. 

Manraen  Woods, 

Manager,  Air  Traffic  Division. 
(FR  Doc  97-27394  Filed  10-16-97;  8:45  am] 
oooe  4aio-is-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

UCFRPwtTI 

[Alrapeoe  Doctot  No.  07-AEA-41] 

Propoaed  AmendnMnt  to  Claaa  E 
Airapace;  York.  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


f:  This  proposed  rule  would 
amend  the  Qass  E  airspace  area  at  York. 
PA.  The  development  of  a  new  Standard 
Instrument  Approach  Procedure  (SIAP) 
based  on  the  Global  Positioning  System 
(GPS),  and  amendments  to  existiiig 
SIAPs  at  York  Airport  has  made  this 
proposal  necessary.  Additional 
controlled  airspace  extending  upward 
from  700  feet  Above  Groimd  Level 
(AGL)  is  needed  to  accommodate  the 
SIAPs  and  for  Instnmient  Flight  Rules 
(IFR)  operations  at  the  airport 
DATES:  Comments  must  be  received  on 
or  before  November  17, 1997. 
AOOnCSSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  Branch.  AEA-520.  Docket  No. 
g7-AEA-41,  F.A.A.  Eastern  Region, 
Federal  Building  fill.  John.F.  Kennedy 
Inti  Airport.  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  AEA-7,  F^.A.  Eastern  Region. 
Federal  Building  *111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hdurs 
in  the  Airspace  Branch,  Airspace 
Branch,  AEA-520,  F.A.A.  Eastern 
Region.  Federal  Building  fill,  John  F. 
Kennedy  International  Airport,  Jamaica, 
NY  11430. 

FOR  FUmHER  MFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
F,A.A.  Eastern  Region,  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport.  Jamaica,  New  York  11430; 
telephone  (718)  553-4521. 

SUPPI^EMENTARY  INTOHMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  facttial  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specffically  invited  on  the  overall 


regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
foHowing  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-41."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  li^t  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
sununarizing  each  substantive  public 
contact  with  the  FAA  pesoimel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket 

AvailabUity  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Coimsel.  AEA-7. 
F.A.A.  Eastern  Region,  Federal  Building 
fill,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circtdar  No. 
11-2A,  which  describes  the  application 
procedure.      *  ^ 

ThePropoaal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at  Yoric, 
PA.  A  GPS  RWY  17  SL\P  has  been 
developed,  and  the  GPS  RWY  35  SL\P 
and  die  NDB  RWY  17  SL\P  have  been 
amended  for  the  York  Airport. 
Additional  controlled  airspace 
extending  upward  fit>m  700  feet  AGL  is 
needed  to  accommodate  the  SIAPs  and 
for  IFR  operations  at  the  airport.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  stirface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10. 
1997,  and  effective  September  16. 1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  Hie  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subeequentiy  in  the 
Order. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  teclmical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  nde"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

LiM  of  Subfacts  in  14  CFR  Part  71 

Airspace,  Incorporaticm  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71— [AMENOEil 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anthortty:  49  U.S.C.  106(g),  40103,  40113. 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  19S»- 
1963  Comp.,  p.  389. 

fTl.i    (AmeiKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  apvmrdfrom  700  feel  or  more 
above  the  surface  of  the  earth. 


ASA  PA  E5  York.  PA  [1 


I 


York  Airport  PA 

(Lat  39*55'05"N.,  long.  76*52'26"W.) 
YoricNDB 

(Ut  39*55'12"N..  long.  76*52'39'TAr.) 

That  airspace  extending  upward  ;fcom  700 
Cset  above  ^e  sur&ce  within  a  6.5-mile 
radius  of  York  Airport  and  within  4  miles 
each  side  of  the  155*  bearing  from  the  York 
Airport  extending  from  the  6.5-mile  radius  to 
11  miles  southeast  of  tlie  airport  and  4  miles 
west  and  6  miles  east  of  the  339*  bearing 
from  the  York  NDB  extendlog  from  the  6.5- 
mile  radius  to  11  miles  north  of  the  NDB. 
excluding  that  portion  that  coincides  with 
the  Haitisburg.  PA.  Class  E  airspace  area. 


53996 Fed»al  Register  /  Vol.  62.  No.  201  /  Friday,  October  17,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  201  /  Friday.  October  17,  1997  /  Proposed  Rules  53997 


Issued  in  Jamaica.  New  York,  oa 
September  16. 1997. 
FVaakliB  D.  Hatfield, 

HAmager,  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc  97-27397  Filed  10-16-97;  8:45  am] 

■UMQ  COM  4eiO-1)-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Suffwe  MInInQ  Rectanwtion 
snd  Enfbf  cement 

30  CFR  Part  901 
[SPATS  Na  AL-087-FOfq 

Alabama  Regulatory  Progfam 

AGBCV:  Office  of  Sur&ce  Mining 

Reclamation  and  Enforcement  (05M). 

Interior. 

ACTION:  Proposed  Rule;  Reopening  and 

Extension  of  Public  Comment  Period  on 

Proposed  Amendment. 


OSM  is  announcing  receipt  of 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Alabaima 
regulatory  program  (hereinafter  referred 
to  as  the  "Alabama  program")  under  the 
Surface  Mining  Control  and 
ReclamaUon  Act  of  1977  (SMCRA).  The 
revisions  for  Alabama's  proposed  rules 
pertain  to  Rule  889-X-5A-.22,  Orders 
and  Decisions:  and  Rules  880-X-lOC- 
.40  and  880-X-10O-.36,  Coal  Mine 
Waste:  Refuse  Piles  (Surface  Mining 
Activities  and  Underground  Mining 
Activities,  respectively).  The 
amendment  is  intended  to  provide 
additional  safeguards,  clarify 
ambiguities,  and  improve  operational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.d.L.  November 
3,  1997. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Arthur 
W.  Abbs.  Director.  Birmingham  Field 
Office  at  the  address  listed  below. 

Copies  of  the  Alabama  program,  the 
proposed  amendment,  and  aU  written 
comments  received  in  response  to  this 
docimient  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  &ee 
copy  of  the  proposed  amendment  by 
contacting  OSM'S  Birmingham  Field 
Office. 

Arthur  W.  Abbs.  Director.  Birmingham 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  135 
Gemini  Circle.  Suite  215,  Homewood, 
Alabama  35209,  Telephone:  (205) 
290-7282. 
Alabama  Surface  Mining  Commission, 
1811  Second  Avenue,  P.O.  Box  2390. 


Jasper,  Alabama  35502-2390, 

Telephone  (205)  221-4130. 
FOR  FURTHER  MFORMATION  CONTACT: 
Arthur  W.  Abbs,  Director,  Birmingham 
Field  Office,  Telephone:  (205)  290- 
7282. 

SUPPLBMBTTARY  INFORMATION: 

L  Background  on  the  Alabama  Program 

On  May  20, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Alabama  program.  Backg^imd 
information  on  the  Alatnma  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  20, 1982.  Federal  Register  (47 
FR  22062).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  901.15  and  901.16. 

n.  Discussion  of  dw  Propuaed 
Amenfinient 

By  letter  dated  March  28, 1997, 
(Administrative  Record  No.  ALr4)562). 
Alabama  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Alabama  submitteid  the 
proposed  amendment  at  its  own 
initiative.  The  provisions  of  the 
Alabama  Surface  Mining  Commission 
Rules  that  Alabama  proposes  to  amend 
are:  Rule  88-X-5A-.22,  Orders  and 
Decisions:  Rule  880-X6A-.06,  License 
Application  Requirements;  R\de  880-X- 
7B-.07,  Procedures  for  Pwmit 
Application  Review;  Rule  880-X-9E- 
.05,  Determination  of  Forfeitiue 
Amount;  Rule  380-X-10C-.23, 
Hydrologic  Balance:  Surface  and 
Ground  Water  Monitoring;  Rule  880-X- 
10C-.3j5,  Disposal  of  Exce&  Spoil 
(Surface  Mining  Activities);  Rule  880- 
X-10C-.38,  Coal  Mine  Waste:  General 
Requirements  (Surface  Mining 
Activities);  Rule  880-X-10C-.40.  Coal 
Mine  Waste:  Refuse  Piles  (Surface 
Mining  Activities);  Rule  880-X-lOD- 
.33.  Disposal  of  Excess  Spoil  and 
Underground  Development  Waste 
(Underground  Mining  Activities);  Rule 
880-X-10D-.34,  Coal  Mine  Waste: 
General  Requirements  (Underground 
Mining  Activities);  and  Rule  880-X- 
10D-.36,  Coal  Mine  Waste:  Refuse  Piles 
(Underground  Mining  Activities). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  Aprfl  25, 
1997,  Fadval  Rqjrter  (62  FR  20138) 
and  invited  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  May  27. 1997. 

During  its  review  of  the  amendmmt, 
OSM  identified  concerns  relating  to 
Rule  880-X-5A-.22.  Orders  and 
Decisions:  Rule  88O-X-10C-.4O,  Coel 
Mine  Waste:  Refuse  Piles  (Surface 


Mining  Activities);  and  Rule  880-X- 
10D-.36,  Coal  Mine  Waste:  Refuse  Piles 
(Underground  Mining  Activities).  On 
Jime  16, 1997,  OSM  notified  Alabama  of 
the  concerns  by  telephone  and  by  Cue 
(Administrative  Record  No.  AL-0572). 
Alabama  responded  in  a  letter  dated 
July  30, 1997,  (Administrative  Record 
No.  ALr-0572)  by  submitting  a  revision 
to  the  amendment  and  additional 
explanatory  information. 

Alabama  proposes  revisions  to  Rule 
880-X-5A-.22,  Orders  and  Decisions; 
Rule  880-X-10C-.40,  Coal  Mine  Waste: 
Refuse  Piles  (Surface  Mining  Activities); 
and  Rule  880-X-10D-.36,  Coal  Mine 
Waste:  Refuse  Piles  (Underground 
Milling  Activities). 

Specifically,  Alabama  proposes  at 
Rule  880-X-5A-.22,  Orders  and 
Decisions,  to  change  from  60  days  to  30 
days  the  time  in  which  the  hearing 
officer  must  make  a  written  decision 
after  the  close  of  any  hearing.  For  Rule 
880-X-10C-.40,  Coal  Mine  Waste: 
Refuse  Piles  (Surface  Mining  Actfvities) 
and  Rule  880-X-10D-.36,  Coal  Mine 
Waste:  Refuse  Piles  (Undergroimd 
Mining  Activities),  Alabama  proposes  to 
issue  a  policy  statement  clarifying  that 
the  phrase  "safety  factor"  means  "static 
safety  factor." 

m.  Public  Comment  Proceduraa 

OSM  is  reopening  the  comment 
period  on  the  proposed  Alabama 
program  amendment  to  provide  the 
public  an  opportimify  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  critma  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  %vill  become  part  of 
the  Alabama  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulems^ng,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Birmingham  Field  Office 
wall  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

rV.  Procedural  Detenninations 

Executive  Order  12866 

This  proposed  nde  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
1 2866  (Regulatory  Planning  and 
Review). 


Executive  Order  12988 

^       The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regidatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Papenvoric  Reduction  Act 

This  rule  does  not  contain 
•     information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  aeq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regiilatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  coiuiterpart  Federal  regulations  for 
which  an  economic  analysis  was 
-   prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously    -  ^ 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
'     determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regidations. 


Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Sulqects  in  30  CFR  Part  901 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  9,  1997. 
Charles  E.  Sandberg. 
Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
[FR  Doc.  97-27624  Filed  10-16-97;  8:45  am] 
BILLMG  COOE  4310-06-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX27-1-6945;  FRL-6910-2] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Ptarts 
(SIP);  Texas;  Disapproval  of  Texas 
Clean  Fuel  Fleet  Program  Revision  to 
tite  State  Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Proposed  disapproval. 

SUMMARY:  The  EPA  is  proposing 
disapproval  of  the  Texas  Clean  Fuel 
Fleet  (CFF)  SIP  revision  submitted  on 
August  9, 1996,  by  the  State  of  Texas  for 
the  purpose  of  establishing  a  substitute 
CFF  program.  The  EPA  is  disapproving 
the  State's  SIP  revision  due  to  changes 
in  the  State  law  that  altered  the  current 
SIP  revision  submittal  and  because,  in 
EPA's  opinion,  the  State  did  not  make 
a  convincing  and  compelling 
equivalency  determination  with  the 
Federal  CFF  program. 
DATES:  Comments  must  be  received  on 
or  before  November  17, 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section,  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Suite  700,  Dallas,  Texas  75202-2733. 
Copies  of  the  documents  about  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  Persons 
interested  in  examining  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hoius  before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD- 


L),  1445  Ross  Avenue,  Suite  700, 

Dallas,  Texas,  78711-3087. 
Texas  Natural  Resource  Conservation 

Commission,  12100  Park  35  Circle, 

Austin,  Texas  78711-3087. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Paul  Scoggins.  Air  Planning  Section 
(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7354  or  via  e-mail 
at  scoggins.paul@epamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  all  comments  must  be  submitted 
in  writing  to  the  EPA  Region  6  address 
above. 

SUPPt^MENTARY  It^ORMATKM: 

L  Background 

On  November  15, 1990,  Congress 
enacted  amendments  to  the  1997  Clean 
Air  Act  (the  Act);  Pub.  L.  101-549, 104 
Stat.  2399,  codified  at  42  U.S.C.  7401- 
7671q.  The  CFF  program  is  contained 
under  part  C,  entitied,  "Clean  Fuel 
Vehicles,"  of  Tide  n  of  the  Act,  as 
amended  November  15, 1990.  Part  C 
was  added  to  the  Act  to  establish  two 
programs:  a  clean-fuel  vehicle  pilot 
program  in  the  State  of  California  (the 
California  Pilot  Test  Program)  and  the 
Federal  CFF  program  in  certain  ozone 
and  carbon  monoxide  nonattainment 
areas. 

Section  182(c)(4)  of  the  Act.  42  U.S.C 
7511a  (c)(4),  allows  states  to  opt-out  of 
the  Federal  CFF  program  by  submitting, 
for  EPA  approval,  a  SIP  revision 
consisting  of  a  substitute  program 
resulting  in  as  much  or  greater  long  term 
emissions  reductions  in  ozone 
producing  and  toxic  air  emissions  as  the 
Federal  CFF  program.  The  EPA  may 
approve  such  a  revision  only  if  it 
consists  exclusively  of  provisions  other 
than  those  required  under  this  Act  for 
the  area. 

The  State  of  Texas  chose  to  opt-out  of 
the  Federal  CFF  program  in  a  committal 
SIP  revision  submitted  to  EPA  on 
November  15,  1992.  In  )uly  1994,  Texas 
submitted  the  State's  opt-out  program  in 
a  SIP  revision  to  EPA  and  adopted  rules 
to  implement  the  Texas  CFF  Program. 
The  Texas  CFF  SIP  was  revised  based 
upon  changes  to  State  law  and 
resubmitted  to  EPA  on  August  6,  1996. 
On  June  20,  1997,  the  Governor  of  Texas 
signed  into  law  Senate  Bill  681  that 
modified  the  supporting  legislation 
(Chapter  382  of  the  Texas  Health  and 
Safety  Code)  for  the  current  submitted 
revision. 

n.  EPA  Analysis  of  SUte  Submittal 

The  EPA  is  proposing  disapproval 
based  on  the  finding  that  changes  to  the 
supporting  legislation  have  altered  the 
August  6, 1996,  submitted  SIP  revision. 
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As  a  result,  the  specific  legislative 
authority  in  the  submission  is  no  longer 
in  e£EBcL  In  addition  to  the  above 
changes,  Texas's  technical  and 
equivalency  method  has  not  identified 
and  quantified  accurately  the  covered 
fleets  in  the  Federal  and  State  covered 
areas.  The  Texas  CFF  program  has 
excluded  certain  covered  fleets  &om  its 
total  fleet  aggregation  in  the  El  Paso  and 
Houston/Galveston  nonattainment 
areas.  Without  an  adequate  determined 
fleet  baseline  for  comparison,  the  SIP 
revision's  technical  evaluation  is  not 
sufficiently  comprehensive- to  determine 
equivalency  with  the  Federal  CFF 
program.  These  and  additional  concerns 
with  the  State  CFF  program  and  broad 
compliance  exemptions  lead  EPA  to 
conclude  that  the  State  has  not  made  a 
convincing  and  compelling 
demonstration  of  equivalency  with  the 
Federal  CFF  program.  A  more  detailed 
discussion  of  the  Texas  CFF  program 
elements  and  control  strategy  can  be 
found  in  the  Technical  Support 
Document  available  from  the  EPA 
Region  VI  office. 

m.  Proposed  Action 

The  EPA  is  proposing  disapproval  of 
the  Texas  CFF  SIP  revision  submitted  to 
EPA  on  August  6,  1996.  The  State's 
proposed  substitute  program  is  codified 
in  30  Texas  Administrative  Code, 
Chapter  114,  Sections  114.30, 114.32 
through  114.34,  and  114.36  through 
114.40.  The  EPA  is  soliciting  public 
comments  on  the  proposed  action 
discussed  in  this  notice.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  notice. 

The  regional  office,  with  EPA's  Office 
of  Mobile  Sources  has  initiated  efforts  to 
help  ensiUB  that  this  action  is  consistent 
with  the  Act  and  will  not  interfere  with 
any  applicable  requirement  concerning 
attainment  or  any  other  applicable 
requirement  of  the  Act. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  will  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
bctors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  SUte  Options 

The  following  are  options  available  to 
Texas  in  the  implementation  of  its  CFF 
Program.  The  State  may  choose  to; 
adopt  the  Federal  CFF  Program;  or 


revise  the  current  Texas  CFF  program 
and  resubmit  to  EPA  or  substitute 
another  State  program  or  control 
strategy  for  the  Texas  CFF  program. 
Such  a  substitution  could  be  a 
stationary  or  mobile  source  control 
program,  but  only  if  it  consists 
exclusively  of  provisions  other  than 
those  required  under  the  Act. 

V.  AdminirtratiYe  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  EPA's  disapproval  of  the  State 
request  imder  section  110  and 
subchapter  I.  part  D  of  the  Act  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any 
preexisting  Federal  requirements  remain 
in  place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  State  enforceability. 
Moreover,  EPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore,  EPA 
certifies  that  this  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements  and  impose  any  new 
Federal  requirements. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  nile 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  private  sectors,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 


may  be  significantly  or  uniquely 
impacted  by  the  rule. 

"The  EPA  has  determined  that  the 
disapproval  action  proposed  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  bom  this 
action. 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
Recordkeeping  requirements. 

Dated:  October  8, 1997. 
Jerry  Clifibrd, 

Acting  Regional  Administrator. 
[FR  Doc.  97-27622  Filed  10-16-97;  8:45  am] 
BILLMQ  COOC  «aO-60-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

42  CFR  Part  84 

National  Institute  for  Occupational 
Safety  and  Health;  Certification  of 
Respiratory  Devices  Used  to  Protect 
Workers  In  Hazardous  Environments 

AGENCY:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC),  Department  of 
Health  and  Human  Services  (DHHS). 
ACTION:  Notice  of  priorities  for 
rulemaking. 


SUMMARY:  In  response  to  public 
comments  received  from  its  May  16, 
1996.  request  (61  FR  24740),  NIOSH  is 
announcing  the  intended  priority  order 
for  the  development  of  the  next 
proposed  rule  amendments  (modules)  to 
the  current  NIOSH  procedures  for 
certifying  respiratory  devices  used  to 
protect  workers  In  hazardous 
environments.  The  priority  order  is 
based  on  the  comments  and  data  in  the 
public  record.  The  priorify  order  of  the 
planned  modules  is  provided  to  help 
the  respirator  community  plan  for 
potential  changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roland  Berry  Ann,  NIOSH,  1095 
Willowdale  Road,  Morgantown,  West 
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Virginia  26505-2888.  telephone  (304) 
285-5907. 

Availability  and  access  of  copies: 
Additional  copies  of  this  notice  can  be 
obtained  by  calling  the  NIOSH  toll-free 
information  number  (1-800-35-NIOSH, 
option  5,  9  a.m.-4  p.m.  ET);  the 
electronic  bulletin  board  of  the 
Government  Printing  Office.  (202)  512- 
1387;  and  the  NIOSH  Home  Page  on  the 
World-Wide  Web  (http://wrww.cdc.gov/ 
niosh/homepage.html). 
SUPPLBIENTARY  INFORMATION:  NIOSH 
intends  to  propose  technical  modules  in 
the  following  areas: 

1.  Powered  Air  Purifying  Respirator 
(PAPR>— Establishment  of  N,  R,  and  P 
series  filters;  Use  of  active  low  flow  or 
low  pressure  warning  devices;  and 
Addition  of  new  duration  ratings. 

2.  Airline  Respirator — Single  airline 
for  pneumatic  devices  and  breathing  air, 
Airline  suits  (i.e..  Department  of  Energy/ 
Los  Alamos  National  Laboratory  suits); 
Metabolic  simulator  tests;  Air  flow/ 
pressure  rate  requirements;  and  Air  flow 
measuring  and  warning  devices. 

3.  Self  Contained  Breathing  Apparatus 
(SCBA) — Maximum  weight  limit,  with 
accessory  definition;  Upgrade  of 
cylinder  air  specifications; 
Incorporation  of  National  Fire 
Protection  Association  (NFPA) 
requirements;  Non-£acepiece  SCBA; 
Metabolic  simulator  tests;  Air  flow/ 
pressure  rate  requirements;  and 
Alternatives  to  Department  of 
Transportation  and  Compressed  Gas 
Association  requirements. 

4.  Gas  and  Vapor  Respirator —  ■ 
Certification  to  a  wider  variety  of 
specific  substances  and  addition  of 
service  life  categories. 

NIOSH  intends  to  propose  three 
Administrative/Qualify  Assiuunce 
modules.  The  intended  subjects  for 
these  modules  are: 

1.  Corrections  to  42  CFR  part  84  and 
existing  program  policies  not  included 
in  the  regulations. 

2.  Upgrade  of  Quality  Assurance 
requirements;  Use  of  independent 
quality  auditors  in  the  certification 
program  and  updated  fee  schedule. 

3.  Use  of  independent  testing 
laboratories  in  the  certification  program 
and  restructiued  fee  schedule. 

L  Background 

On  May  16, 1996,  NIOSH  published  a 
document  in  the  Federal  Register  (61 

FR  24740)  to  request  public  comments 
on  what  the  agency's  priorities  should 
be  in  the  area  of  respirator  certification. 
NIOSH  sought  public  comments  on 
issues  of  privatization  and  fees  related 
to  possible  changes  in  its  administration 
of  respirator  certification,  and 
comments  on  establishing  priorities  for 


future  rulemaking.  NIOSH  held  three 
public  meetings  in  June  1996  to  discuss 
these  issues.  All  comments  provided  in 
response  to  the  notice  were  considered 
in  developing  the  rulomaking  priorities. 

n.  Piililic  Comment  <mi  Priority  Iwoes 

Thirty-two  commenters  responded  to 
the  document  including:  eleven 
respirator  manufacturere,  seven  private 
sector  testing  and  certification 
laboratories,  five  safety  professionals, 
two  public  utilities,  two  trade  or 
manu&cturers'  associations,  one  Federal 
agency,  one  National  Laboratory,  one 
fire  department,  one  professional 
society,  and  one  respirator  accessory 
manufacturer. 

m.  Ranking  Criteria  ba  Technical 
Modules 

NIOSH  requested  input  on  what 
determinants  should  be  used  as  the 
criteria  to  rank  the  priority  of  each 
module,  in  addition  to 
recommendations  for  module  subject 
areas.  The  determinants  for  ranking 
listed  in  the  notice  were;  consideration 
of  the  niunber  of  peraons  (worken) 
{iffected.  the  seriousness  of  hazards  or 
problems  that  would  be  addressed,  the 
extent  to  which  changes  would  improve 
protection,  opportunity  for  cost  savings 
(reducing  costs  for  manufacturers  and 
purchasers  of  respirators)  and  the 
expediency  by  which  a  change  could  be 
implemented  (e.g.,  the  existence  of 
adoptable  consensus  standards). 

NIOSH  specifically  sought  comments 
on  the  following  issues  for  prioritizing 
the  development  of  modules:  the  criteria 
to  prioritize  each  module,  existing 
national  or  international  standards  that 
could  be  adqpted  to  replace  current 
NIOSH  certification  requirements,  and 
public  health  efiects  of  any 
recommended  changes. 

A.  Discussion  of  Comments  Received 

Commenters  generally  agreed  with  the 
determinants  listed  in  the  notice.  Two 
commenters  stated  that  allowing 
flexibilify  of  design  and  innovative 
approaches  to  design  and  use,  as  well  as 
encouraging  new  product  development 
should  be  included  in  the  priority 
ranking  criteria. 

B.  Conclusions 

NIOSH  believes  that  the  ability  to  use 
innovative  approaches  and  flexibility  in 
design  results  in  new  product 
development.  Performance  standards 
allow  manufactxirers  to  use  innovative 
approaches  and  flexibility  in  design, 
resulting  in  new  products  to  address 
hazards.  NIOSH  intends  to  develop 
performance-based  technical  criteria  to 
the  extent  possible  in  its  rulemaking 


activities.  Therefore,  although  neither  of 
these  suggestions  were  included  as 
determinants  in  the  priorify  ranking 
criteria,  NIOSH  expects  both  will  result 
from  the  rulemaking  activities. 

The  ranking  criteria  used  to  develop 
the  modide  priorify  order  was:  the 
nimiber  of  woikera  affected,  the 
seriousness  of  hazards  or  problems  that 
would  be  addressed,  the  extent  to  which 
changes  would  improve  protection,  the 
expediency  by  which  a  change  can  be 
implemented  (e.g.,  the  existence  of 
adoptable  consensus  standards),  and 
opportunify  for  cost  savings  (reducing 
costs  for  manufacturers  and  purchasers 
of  respirators). 

IV.  Technical  Module  Priorify 

NIOSH  requested  input  to  develop  a 
complete,  ranked  list  of  priorities  for 
rulemaking,  including  justification  for 
the  ranking.  NIOSH  specifically  sought 
comments  on  the  following  issues  for 
module  development  ranking-  changes 
needed  to  current  respirator  certification 
requirements  in  the  modules  identified 
in  the  notice,  subject  areas  for 
improving  current  certification 
requirements  not  identified  in  the 
notice,  suggested  module  rankings,  with 
ranking  criteria  and  data  or  reasoning, 
industries  and  workers  affected  by 
potential  changes,  technical  feasibilify 
of  suggested  changes,  economic  impact 
to  respirator  manufactxirers,  purclmers, 
and  users,  and  other  factors  related  to 
the  priorify  ranking. 

A.  Discussion  of  Comments  Received 

NIOSH  has  developed  a  ranked  list  of 
priorities  for  rulemaking,  including 
justification  for  the  ranking  based  on  the 
comments  received.  Areas 
recommended  for  modification  by 
commenters  were  grouped  into  feasible 
modules,  then  ranked  according  to  the 
priorify  ranking  criteria.  The  ranking 
justifications,  based  on  the  available 
supporting  information,  are  included 
with  the  listing  of  the  identified 
modules  in  IV.B.  Conclusions. 

The  purpose  of  this  notice  is  to  inform 
the  respirator  communify  of  regiilatory 
priorities  to  allow  research  and 
planning  to  be  coordinated  with  the 
development  of  new  standards.  NIOSH 
research  and  development  efforts  will 
be  directed  primarilj^t  the  highest 
priorify  areas  identified  in  this  notice. 
NIOSH  also  encourages  others  in  the 
respirator  communify  to  conduct 
research  in  the  identified  module  areas. 

Research  results  and  planning 
information  for  the  regulatory  priorities 
identified  in  this  notice  should  be 
submitted  to  the  NIOSH  docket  when 
they  become  available.  The  information 
will  then  be  in  a  forum  for  public 
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review  and  comment.  The  information 
received  in  the  NIOSH  docket  will 
establish  a  database  to  help  develop 
future  regulatory  proposals. 

Most  of  the  determinants  in  the 
ranking  criteria  are  bas^d  up  the 
agency's  current  understanding  of  the 
capabilities  of  the  manufacturing 
community  as  well  as  the  science  upon 
which  the  product  development  is 
based.  Chief  among  these  is  the 
expediency  by  which  a  change  can  be 
implemented.  NIOSH  has  attempted  to 
estimate  the  research  needed  for  each 
identified  module  in  this  priority- 
ranking  process.  It  must  be  recognized 
that  module  development  will  be  based 
on  the  successful  completion  of  research 
in  most  of  the  identified  module  areas. 
Therefore,  the  rulemaking  order  of  the 
identified  modules  may  vary  slightly 
firom  the  priority  order  identified  in  this 
notice. 

B.  Conclusions 

The  following  module  list  identifies 
the  priority  assessment  for  development 
of  technical  improvements  based  on  the 
information  provided  by  commenters: 

1.  Powered  Air  Purifying  Respirator 
(PAPR) 

Areas  for  potential  modification  in 
this  module  are:  Establishment  of  N,  R, 
and  P  series  filters;  Use  of  active  low 
flow  or  low  pressure  warning  devices; 
and  Addition  of  new  duration  ratings. 

The  regulations  require  the  PAPR 
battery  to  have  a  service  time  sufficient 
to  maintain  a  stated  air  flow  throughout 
4  hours  of  operation  during  a  silica  dust 
loading  test  with  particulate  filters. 

One  commenter  stated  that  the 
cvurent  requirements  result  in  units  that 
are  too  heavy  and  burdensome  for  most 
applications.  Another  commenter 
specifically  suggested  that  modifications 
should  be  made  to  allow  a  light  weight 
hood  type  PAPR  for  the  health-care 
industiy. 

One  commenter  recommended  the 
requirement  of  low  flow  and  negative 
pressure  warning  devices  to  assure 
workers  are  protected  firom 
overbreathing  the  PAPR  air  supply.  This 
commenter  also  recommended  the 
establishment  of  a  pressure  demand 
PAPR.  Two  other  commenters  suggested 
the  use  of  these  deuces  and  breathing- 
assist  devices  to  establish  positive 
pressure  and  negative  pressure  classes 
of  PAPR's.  These  commenters  indicated 
that  PAPR  duration  may  be  able  to  be 
defined  by  an  active  alarm  from  a  low 
pressure  or  low  flow  sensor,  signaling 
an  end  of  the  battery's  service  life. 

Presently,  the  filter  choices  for  use 
with  PAPR's  has  been  limited  to  only 
high  efficiency  particulate  air  (HEP A) 


filters  with  the  implementation  of  part 
84.  Commenters  indicated  that 
additional  choices  are  necessary. 

Four  commenters  stated  that  the 
regulations  should  be  modified  to 
include  the  same  filter  classes  for 
PAPR's  as  are  provided  for  non-powered 
filter  respirators  under  42  CFR  84.  PAPR 
filter  testing  was  included  in  the 
proposed  42  CFR  84  (59  FR  26850),  but 
was  not  included  in  the  final  rule 
because  additional  research  is  needed  to 
make  the  proposed  tests  more  feasible 
and  consistent  with  the  part  84  filter 
tests. 

Seven  conunenters  indicated  that 
PAPR  requirements  should  be  the  top 
priority  for  technical  revision  of  the 
regulations.  The  possibility  of  increased 
worker  protection  with  lighter,  cheaper 
units  was  represented  by  most  of  these 
commenters. 

Estimates  of  more  than  500,000  PAPR 
users  in  chemical,  health  care, 
pharmaceutical,  agriculture  and  welding 
were  provided  by  a  commenter. 

2.  Airline  Respirator 

Areas  for  potential  modification  in 
this  module  are:  Single  airline  for 
pneumatic  devices  and  breathing  air, 
Airline  suits  (i.e.,  Department  of  Energy/ 
Los  Alamos  National  Laboratory  suits); 
Metabolic  simulator  tests;  Air  flow/ 
pressure  rate  requirements;  and  Air  flow 
measuring  and  warning  devices. 

PresenUy,  42  CFR  part  84  does  not 
contain  a  respirator  classification  that 
allows  a  single  airline  to  the  person  for 
pneumatic  devices  and  breathing  air. 
NIOSH  has  recommended  against  this 
practice  due  to  concerns  over  potential 
contamination  of  the  air  supply,  and  the 
high  potential  for  negative  impacts  on 
respirator  performance.  In  the  absence 
of  a  dedicated  breathing-air  system, 
there  is  an  increased  risk  of  a 
contaminated  air  supply  and  negative 
impacts  on  respirator  performance  due 
to:  backflow  of  contaminants  from  the 
pneumatic  device  line  to  the  respirator 
air  supply,  low  air  flow  and  pressure  to 
the  respirator  from  a  severed  pneumatic- 
tool  line,  and  excessive  air  flow  and 
pressure  from  a  blocked  pneumatic-tool 
line. 

Four  commenters  asserted  that  the 
breathing  air  could  be  filtered  to  Grade 
D  specifications  at  the  person  wearing 
the  respirator  (e.g.  on  the  belt).  They 
stated  that  technology  is  available  to 
ensure  that  an  air  filtering  system 
incorporated  into  a  respirator  design 
would  provide  Grade  D  breathing  air  at 
the  wearer,  and  this  design  should  be 
certified  by  NIOSH.  One  of  the 
commenters  indicated  that  by  providing 
safeguards  against  robbing  air  from  the 
respirator,  or  feedback  firom  pneumatic 


tools,  a  criteria  could  be  developed  for 
supplied  air  respirators  (SAR)  that  allow 
a  single  airline  for  tools  and  breathing 
air.  The  use  of  air  flow  or  pressure 
devices  were  suggested  to  provide 
needed  assurances  and  warning  of 
appropriate  user  air  supply.  Three  of  the 
conunenters  indicated  that  appropriate 
European  standards  that  NIOSH  could 
adopt  exist  for  such  a  respirator  class. 

Presently,  there  is  a  standardized  set 
of  exercises  and  work  rate  criteria  used 
in  the  evaluation  of  SAR's.  The  use  of 
a  metabolic  simulator  for  testing  was 
recommended  by  two  commenters  to 
help  eliminate  the  variability  associated 
with  human  testing.  According  to 
several  commenters,  the  criteria  for 
certifying  SAR's  could  be  upgraded  by 
modifying  the  class  criteria  to  reflect 
differing  work  rates  with  minimum  flow 
rates  and  pressure  differential  from 
atmosphere.  This  would  result  in  new, 
additional  classifications  for  SAR's.  One 
commenter  recommended  the  use  of  air 
flow  volume  measuring  and  low  flow 
warning  devices.  Three  commenters 
suggested  that  a  positive  pressure  class 
be  defined.  Another  commenter 
suggested  that  a  positive  pressure 
within  the  facepiece  should  be  required 
at  the  tested  work  rate. 

Two  commenters  stated  that  a  criteria 
is  needed  for  NIOSH-acceptance  of 
airline  suits  for  respiratory  protection. 
These  commenters  asserted  that  airline 
suits  (i.e..  Department  of  Energy/Los 
Alamos  National  Laboratory  suits)  have 
been  used  for  respiratory  protection 
against  hazardous  and  toxic  substances 
for  twenty  years  under  a  Department  of 
Energy  acceptance  program.  In  addition 
to  respiratory  protection,  one  of  the 
commenters  stated  that  the  suits  provide 
benefits  such  as  total  body  protection 
and  relief  of  heat  stress.  A  Los  Alamos 
National  Laboratory  evaluation  protocol 
(LA-10156-MS)  was  recommended  for 
as  an  acceptable  criteria  by  both 
commenters. 

Estimates  of  50,000  auto  body  shops 
with  over  100,000  workers,  with 
additional  uimumbered  workers  in 
other  industries  were  given  by  one 
commenter  as  potential  users  of  single 
airline  respirators. 

Several  commenters  stated  that 
workers  were  improperly  protected 
because  the  NIOSH-certified  supplied 
air  respirators  were  not  conducive  to 
use  because  they  require  two  airlines  to 
separate  pneumatic  device  air  from 
breathing  air.  Estimates  were  given  that 
less  than  5%  of  U.S.,  more  than  95%  of 
British,  and  more  than  90%  of  European 
auto  painters  use  proper  respirators. 
Cost  savings  and  greater  user  acceptance 
were  projected  based  on  the  possible 


Federal  Register  /  Vol.  62,  No.  201  /  Friday,  October  17,  1997  /  Proposed  Rules 


54001 


elimination  of  the  installation  and 
maintenance  of  a  second  airline. 

3.  Self  Contained  Breathing  Apparatus 
(SCBA) 

Areas  for  potential  change  in  this 
module  are:  maximum  weight  limit, 
with  accessory  definition;  Upgrade  of 
cylinder  air  specifications; 
Incorporation  of  NFPA  requirements;    , 
Non-facepiece  SCBA;  Metabolic 
simulator  tests;  Air  flow/pressure  rate 
requirements. 

Presently,  42  CFR  part  84  limits  the 
weight  of  a  completely  assembled  and 
fully  charged  SCBA  apparatus  to  35 
pounds  for  most  units.  A  maximum 
weight  of  40  pounds  is  allowed  only 
where  the  weight  decreases  by  more 
than  25  percent  of  its  initial  charge 
weight  during  its  rated  service  life  or 
where  an  apparatus  employs  a  cooling 
system.  NIOSH  does  not  include  the 
weight  of  accessories  in  the  total  weight 
of  a  respirator. 

Four  commenters  suggested  that  the 
maximum  weight  limit  of  an  SCBA 
apparatus  should  be  permitted  to  exceed 
35  pounds  where  other  fire  fighter 
protective  clothing  or  equipment  is 
incorporated  with  the  SCBA.  One  of 
them  recommended  a  definition  for 
accessories  is  needed  to  better  define 
those  items  not  included  in  the  weight 
calculation.  These  commenters  stated 
that  this  change  could  result  in  more 
comfort,  greater  protection,  and  a  lower 
overall  ensemble  weight  for  fire  fighters. 

Presently,  there  is  a  standardized  set 
of  exercises  and  work  rate  criteria  used 
in  the  evaluation  of  air  supplied 
respiratora.  According  to  several 
commenters,  the  criteria  for  certifying 
SCBA's  could  be  upgraded  by  modifying 
the  class  criteria  to  reflect  differing  work 
rates  with  minimum  flow  rates  and 
pressure  differential  from  atmosphere. 
This  would  result  in  new,  additional 
classifications  specifically  for  SCBA's. 
One  commenter  recommended  the  use 
of  air  flow  volume  measuring  and  low 
flow  warning  devices.  Three 
conmienters  suggested  that  a  positive 
pressure  class  be  defined.  Another 
commenter  suggested  that  a  positive 
pressure  within  the  facepiece  should  be 
required  at  the  tested  work  rate.  One 
commenter  suggested  that  the 
requirements  for  open  circuit  apparatus 
should  be  separated  from,  the 
requirements  for  closed  circuit 
apparatus. 

'The  use  of  a  metabolic  simulator  for 
testing  was  reconmiended  by  two 
commenters  to  help  eliminate  the 
variability  associated  with  hiunan 
testing. 

Incorporation  of  standards  consistent 
with  life  support  efficacy  portions  of  the 


NFPA  requirements  were  recommended 
to  upgrade  the  current  standards.  Three 
commenters  stated  that  some  NFPA 
1981-1992  requirements  should  be 
included  in  the  NIOSH  requirements. 
Higher  air  flow  rates  and  lens  abrasion 
resistance  were  provided  as  examples. 
One  of  these  commenters  recommended 
the  incorporation  of  NFPA  1981-1992 
for  fire  fighter  SCBA,  with  some  of  the 
requirements  applicable  to  all  SCBA. 
This  commenter  also  stated  that  the  dew 
point  and  particulate  level  requirements 
of  NFPA  1500-1992  should  be  required 
for  SCBA  cylinder  air. 

One  commenter  requested  provisions 
be  developed  for  NIOSH  to  approve 
SCBA  widiout  a  facepiece.  This 
commenter  asserted  that  the  National 
Aeronautics  and  Space  Administration 
(NASA)  has  used  non-facepiece,  suit 
SCBA  since  the  early  1960's  without 
any  serious  problems.  This  commenter 
stated  that  similar  suits  are  being 
developed  for  decontamination  and 
decommissioning  of  Department  of 
Energy  sites  and  other  chemical  waste 
sites.  The  conunenter  recommended  a 
revision  to  the  regulations  to  allow 
NIOSH  certification  of  this  class  of 
respirator. 

One  commenter  suggested  that  NIOSH 
should  accept  alternatives  to 
Department  of  Transportation  (DOT) 
and  Compressed  Gas  Association  (CGA) 
cylinder  requirements.  This  commenter 
asserted  that  a  cylinder  could  be 
incorporated  as  an  integral  part  of  the 
SCBA  design  without  a  standardized 
CGA  cylinder  thread,  which  is  design 
restrictive.  The  commenter  also 
recommended  that  cylinder  acceptances 
of  other  certifying  agencies  throughout 
the  world  be  recognized  as  equivalent  to 
the  United  State's  DOT  requirements. 
No  user  population  size  or  overall  user 
type  estimates  were  provided  by 
commenters  for  SCBA.  However,  NIOSH 
is  aware  of  estimates  of  the  number  of 
fire  fighters  in  the  U.S.  While  not 
representing  users  of  all  SCBA,  fire 
fightera  are  believed  to  be  a  significant 
portion  of  the  SCBA  user  population. 

According  to  the  National  Fire 
Protection  Association's  (NFPA)  1995 
Fire  Department  Profile,  there  are 
1,098,850  fire  fighters  (260,850  career 
and  838,000  volunteer)  in  the  United 
States.  According  to  the  National 
Volunteer  Fire  Council,  a  non-profit 
memberahip  association  representing 
the  interests  of  the  volunteer  fire, 
emergency  medical,  and  rescue  services, 
there  are  1.5  million  volunteer 
firefighters  who  staff  more  than  28,000 
fire  departments  throughout  the  United 
States.  The  International  Association  of 
Fire  Fighters  (lAFF)  represents  over 
225,000  professional  fire  fighters  and 


emergency  medical  personnel  in  the 
United  States  and  Canada.  In  1992, 
NIOSH  estimated  400,000  firefighter. 
SCBA's  were  in  use  by  some  200,000. 
^ull  time  and  1,000,000  volunteer  and; 
non-municipal  firefighters  in  the  U.S. 

4.  Gas  and  Vapor  Respirator 

Areas  for  potential  modification  in 
this  module  are:  Certification  to  a  wider 
variety  of  specific  substances  and 
addition  of  service  life  categories. 

Presently,  NIOSH  certifies  gas  and 
vapor  (chemical  cartridges  included) 
respiratora  only  to  provide  protection 
against  only  sixteen  specific  substances. 
Gas  mask  canisters  and  chemical 
cartridges  may  be  classified  for 
protection  against  the  general  category 
of  organic  vapors.  Gas  mask  canisters 
may  also  be  classified  for  protection 
against  the  general  category  of  acid 
gases.  Their  use  against  substances  with 
poor  warning  properties  has  not  been 
recommended. 

One  conunenter  stated  that  there  is  a 
need  for  a  new  class  of  respirators  for 
protection  against  the  accidental  release, 
or  terroristic  use  of  chemical  agents. 
This  commenter  asserted  that  local  law 
enforcement,  first  response  teams,  and 
local  and  state  agencies  are  seeking  and 
need  NIOSH-certified  respirators  in 
responding  to  these  events.  The  use  of 
existing  facilities  that  test  and  evaluate 
equipment  against  chemical  warfare 
agents  for  the  military  was  proposed  as 
an  alternative  to  new  NIOSH  fecilities. 

The  current  standards  in  42  CFR*84 
provide  for  a  canister  or  cartridge 
absorption  capacity  test  criteria  based 
on  the  respirator  type.  Two  commenters 
indicated  that  NIOSH-certified  canistera 
and  cartridges  are  heavy  and  bulky 
because  of  too  severe  service  life 
requirements.  They  asserted  that  various 
service  times  (or  sorbent  capacities) 
could  be  appropriately  used,  based  on 
the  conditions  of  use.  They 
recommended  modifying  the 
certification  standards  to  include  other 
service  time  possibilities  and  absorption 
capacities  under  additional  test 
parameters.  One  of  these  commenters 
recommended  the  regulations  be 
modified  to  allow  for  certification  of 
three  cartridge  capacify  sizes  by  using 
three  challenge  levels  of  exposure  for 
certification,  similar  to  the  European 
standards. 

No  precise  user  population  estimates 
were  cited  by  commenters.  Usere  were 
identified  only  as  unnumbered  workers 
such  as  law  enforcement  personnel  and 
first  response  teams  with  accidental 
release  of  chemical  agents  and  chemical 
warfare  agents. 
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V.  Notification  of  Reriaed  Priority 
AneMment 

A.  Comment  Request 

NIOSH  will  readily  notify  respirator  * 
manufecturers  directly  about  changes  to 
the  regulatory  priorities  established  in 
this  notice.  NIOSH  specifically  sought 
comments  on  how  respirator  purchasers 
and  users  should  be  notified  of  revised 
priorities. 

B.  Discussion  of  Results 

Commenters  suggested  various 
mechanisms  for  notifying  respirator 
purchasers  and  users  of  revised 
priorities.  One  commenter  suggested  the 
use  of  a  Respirator  Users'  Notice.  Three 
commenters  suggested  the  use  of  the 
NIOSH  internet  Web  site.  Three 
commenters  recommended  the 
information  be  published  in  safety 
industry  newspapers,  magazines,  and 
newsletters  like  the  BNA  "Occupational 
Safety  and  Health  Reporter".  Two 
conmienters  suggested  the  use  of 
another  Federal  Register  notice.  One 
commenter  each  suggested  that  the 
respirator  manufacturers,  sales  and 
marketing  managers,  and  major  users 
groups  like  the  American  Industrial 
Hygiene  Association  (AIHA),  Chemical 
Manufacturers  Association  (CMA), 
National  Association  of  Manufacturers 
(NAM),  and  American  Iron  and  Steel 
Institute  (AISI)  be  used  to  notify 
respirator  purchasers  and  users. 

C.  Conclusions 

NieSH  has  established  the  priorities 
for  rulemaking  based  on  the  conmients 
received  to  the  May  16, 1996  request. 
However,  these  priorities  may  change  as 
new  needs  are  identified  or  unforeseen 
delays  are  encountered  with  research 
efforts.  New  modules  may  be  needed  to 
respond  to  emerging  hazards  and 
developing  technology. 

Commenters  failedto  reveal  any  new 
mechanisms  for  NIOSH  use  to  better 
disseminate  rulemaking  priority 
updates.  NIOSH  has  used  respirator- 
related  mailing  lists  (including  the 
Users  Notice  List  and  Respirator 
Manufacturers  List),  the  NIOSH  internet 
Web  site,  the  Government  Printing 
Office  electronic  bulletin  board,  press 
releases,  and  the  NIOSH  toll-free 
information  number  to  disseminate 
Federal  Register  notices. 

Publication  of  the  information  in 
safety  industry  newspapers,  magazines, 
and  newsletters  is  dependent  on  the 
publishers'  expectations  of  reader 
interest.  Dissemination  of  the 
information  by  the  respirator 
manufacturers,  sales  and  marketing 
managers,  and  major  users  groups 
depends  on  their  willingness  and  ability 


to  relay  the  information  to  their 
clientele.  NIOSH  respirator-related 
rrmiling  lists  have  historically  been 
generated  as  a  result  of  public 
comments  or  a  request  for  respirator- 
related  publications.  World-Wide  Web 
and  electronic  bulletin  board  listings 
rely  on  the  reader  to  go  to  the  site  to 
find  the  information. 

NIOSH  will  continue  to  disseminate 
Federal  Register  notices  as  in  the  past, 
while  continuing  to  seek  better 
notification  methods. 

VL  Administrative  and  Quality 
Assurance  Issues 

A.  Private  Sector  Testing  Laboratories 

Specifically,  NIOSH  sought  comments 
on  the  following  issues  for  the  potential 
use  of  private  sector  testing  laboratories 
for  the  certification  process: 

•  Capability  of  pnvate  sector  testing 
laboratories  to  conduct  the  respirator 
testing  currenUy  performed  by  NIOSH. 

•  Qualification  requirements  of 
private  laboratories  if  they  were  to 
perform  certification  and  product  audit 
testing  under  NIOSH  guidance. 

•  Assignment  of  a  manufacturer's 
respirators  to  testing  laboratories  by 
NIOSH  or  manufacturer  choice  among 
approved  laboratories. 

•  Monitoring  of  private  sector 
laboratories  to  assure  quality  service 
would  be  continued  if  they  were  to 
perform  certification  and  product  audit 
testing  under  NIOSH  guidance. 

1 .  Discussion  of  Comments  Received 

Many  of  the  commenters  endorsed, 
with  reservation,  the  idea  of 
empowering  private  sector  testing 
laboratories  to  conduct  the  NIOSH 
certification  testing.  Concerns  about 
NIOSH's  ability  to  empower  these 
laboratories  were  raised  by  most  of  the 
commenters.  These  concerns  centered 
around  (1)  the  existence  of  lab 
capability  in  the  private  sector,  (2) 
impartiality  and  credibility  of  testing 
and  (3)  documentation  of  the  NIOSH 
testing  procedures  and  reproducibility 
of  results. 

Five  commenters  questioned  the 
existence  of  testing  laboratory  capability 
in  the  private  sector.  Nine  commenters 
supported  the  belief  that  private  sector 
testing  laboratories  are  capable  of 
I>erforming  the  NIOSH  testing.  Several 
of  these  commentera  indicated  that  the 
testing  ability  and  capacity  currentiy 
exists  with  certification  of  self 
contained  breathing  apparatus  to  NFPA 
requirements.  They  fiuther  stated  that 
added  capacity  would  be  quickly 
obtained  for  other  respiratora  once  the 
market  was  there. 

Five  commenters  stated  that  the 
documentation  of  the  NIOSH  testing 


procedures  need  to  be  improved  before 
other  testing  authorities  should  be 
authorized  to  conduct  the  certification 
testing.  These  commenters  expressed 
concern  that  test  results  would  not  be 
reproducible  among  a  number  of  testing 
focilities.  That  is,  test  results  could  vary 
from  laboratory  to  laboratory  without  an 
inter-laboratory  validation  program. 

Concerns  were  raised  by  several 
commenters  that  impartiality  and 
credibility  would  be  lost  with  the 
testing  portion  of  the  certification 
process  removed  from  NIOSH  control. 
One  commenter  was  concerned  that  any 
laboratory  not  have  any  vested  interest 
in  the  certification  of  products  or  with 
manufacturers.  A  few  commenters 
indicated  increased  NIOSH  staff  would 
be  more  productive  than  using  private 
sector  laboratories.  These  commenters 
felt  that  NIOSH  resources  would  be 
consumed  with  oversight  of  accredited 
laboratories. 

Another  commenter  stated  that  the 
survivability  of  private  sector  testing 
laboratories  depends  on  their  ability  to 
demonstrate  impartiality  and  credibility 
in  their  test  results.  Several  other 
commenters  indicated  that  use  of 
already  established  accreditation  or 
certification  programs  would  require 
littie  or  no  additional  NIOSH  overaight  '^ 

Four  commenters  indicated  that  tne 
European  experience  with  privatization 
and  U.S.  certification  authorities  such  as 
the  NFPA  and  Safety  Equipment 
Institute  (SEI)  have  been  good. 
Experiences  with  favorable  turnaround 
times  and  costs  were  reported. 

Commenters  recommended  that 
NIOSH  adopt  an  existing  system,  rather 
than  create  a  new  one.  Three 
commenters  recommended 
accreditation  by  the  American  National 
Standards  Institute  (ANSI)  to  ANSI 
Z34.1.  This  standard  was  judged 
inappropriate  for  lab  privatization  by 
another  because  it  is  a  complete 
program  that  includes  design,  QA  and 
product  testing  requirements  for  the 
certification  of  manufacturers'  products 
by  the  authorized  entity.  This  is  similar 
to  the  ciurent  NIOSH  process.  ISO 
Guide  25,  a  tool  to  assess  and  accept  a 
laboratory's  calibration  and  QA 
procedures  for  accurate  and  consistent 
results,  was  recommended  by  four 
commenters.  Two  more  commenters 
suggested  that  NIOSH  should  become 
ISO  certified  as  well. 

2.  Conclusions 

NIOSH  agrees  with  those  commenters 
who  stated  that  the  use  of  private  sector 
testing  laboratories  could  expedite  the 
approval  process  and  the  availability  of 
the  latest  and  safest  technology.  This 
will  be  accomplished  only  if  the  use  of 
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these  laboratories  increases  the 
resources  available  to  conduct  the  tests. 
NIOSH  shares  the  concern  expressed  by 
some  commenters  that  an  insufficient 
business  base  may  exist  to  assure  the 
increased  resources,  quality  level  and 
cost  would  be  acceptable. 

Private  sector  testing  laboratories  can 
be  utilized  in  the  certification  of 
respirators,  provided  that  adequate 
procedures  and  safeguards  are  in  place. 
No  existing  testing  laboratory 
accreditation  or  certification  programs 
have  standards  and  procedures  that 
accredit  or  certify  laboratories  to 
perform  the  NIOSH  tests.  The 
procedures  and  standards  to  accredit  or 
certify  testing  laboratories  to  conduct 
the  NIOSH  tests  need  to  be  developed 
before  a  laboratory  could  be  accredited. 
Clear,  objective  test  requirements  and 
protocols  that  provide  test  results 
reproducible  between  laboratories  also 
need  to  be  finalized  and  made  available 
before  most  NIOSH  tests  can  be  used  by 
private  testing  laboratories. 

NIOSH  has  determined  that  there  are 
private  sector  testing  laboratories  with 
the  capability  to  perform  the  NIOSH 
tests.  However.  NIOSH  is  concerned 
that  there  is  insufBcient  testing  capacity 
to  meet  the  demand  for  testing.  NIOSH 
has  seen  no  evidence  that  this  capacity 
is  present,  especially  considering  the 
conunents  that  refined  procedures  are 
needed  to  allow  others  to  conduct  the 
NIOSH  tests.  Efforts  to  develop  testing 
laboratory  certification  and  auditing 
criteria  will  consume  some  NIOSH 
resources  to  establish  the  prooam. 
NIOSH  is  continuing  to  explore 
options  for  the  potential  use  of  private 
sector  testing  laboratories  for  the 
certification  process.  However,  the 
infivstructure  to  define  and  support  the 
use  of  these  laboratories  remains  to  be 
established.  NIOSH  intends  to  propose 
an  Administrative  module  to  address 
the  use  of  private  sector  testing 
laboratories  for  the  certification  process 
after  the  infrastructure  needs  are  better 
determined. 

B.  Private  Sector  Quality  Auditors 

Specifically,  NIOSH  sought  comments 
on  the  following  issues  for  the  potential 
use  of  private  sector  quality  auditora  for 
the  certification  process: 

•  Qualification  requirements  (e.g., 
certification  by  ANSI-Registrar 
Accreditation  Board,  United  Kingdom 
Accreditation  Service,  International 
Auditor  and  Training  Certification 
Association,  etc.)  of  independent  quality 
auditora  if  they  were  to  perform 
manufacturing  site  audits  under  NIOSH 
guidance. 

•  Assurances  of  integrity  for  a 
program  using  private  quality  auditora. 


•  Frequency  of  audits  needed  to 
assure  that  only  quality  products  are 
distributed. 

•  Auditing  of  manufacturing  sites 
prior  to  the  issuance  of  a  NIOSH 
certification. 

1.  Discussion  of  Comments  Received 

No  commentera  opposed  the  use  of 
private  sector  quality  auditora  for  the 
certification  process.  Three  commentera 
endorsed  the  use  of  the  International 
Organization  of  Standardization 
certification  standards  (ISO)  for 
evaluation  of  the  manufacturera'  quality 
assurance  systems.  Two  of  these 
commentera  pointed  out  that, 
specifically,  ISO  9001  should  be 
adopted  because  it  documents  the 
design  and  development  process,  nnlita 
ISO-9002. 

The  ISO  standards  were  perceived  by 
several  commentera  as  sufficient  to 
ensure  the  integrity  of  the  program.  One 
commenter  stated  that  the  ISO  system 
requires  auditora  to  be  certified  by 
authorities  such  as  Underwritera 
Laboratories.  A  commenter  stated  that 
NIOSH  must  develop  the  criteria  for  an 
acceptable  quality  assurance  plan  for 
use  by  an  ISO  auditor.  Two  commentera 
believed  that  ISO  9001  audits  could  be 
used  instead  of  NIOSH  audits  because 
the  ISO  audit  would  ensure  the  quality 
assurance  plan  is  met.  These  same 
commentera  thought  that  the  ISO 
semiannual  or  annual  frequency  of  audit 
was  appropriate. 

Two  commentera  pointed  out  that  ISO 
9000  requires  site  audits  prior  to 
registration.  Therefore,  if  a  manufacturer 
has  been  ISO-certified,  they  stated  no 
NIOSH  pre-certification  audit  would  be 
needed.  If  the  manufacturer  has  not 
been  ISO-certified  or  is  a  new 
manufactiu^r,  they  stated  that  a  NIOSH 
pre-certification  audit  would  be 
appropriate. 

2.  Conclusions 

Qualified  quality  auditora  may  be 
used  to  perform  site  audits  for 
verification  that  the  manufacturera' 
quality  systems  are  being  followed  and 
are  appropriate.  Empowering  qualified 
auditora  would  expand  the  audit 
portion  of  the  certification  pro^vm  to 
levels  consistent  with  most 
contemporary  certffication  authority 
requirements.  NIOSH  has  been 
developing  audit  guidelines  that  could 
enable  a  qualified  auditor  to  evaluate 
compliance  with  the  salient  points  of  a 
manufacturer's  quality  assurance  plan. 

NIOSH  is  evaluating  the 
appropriateness  of  the  ISO  9000  series 
standards  with  NIOSH-added 
requirements  specific  to  respiratora.  or 
equivalent,  to  evaluate  a  manufacturer's 


quality  system.  NIOSH  is  also 
considering  requirements  for 
certification  of  auditora,  and  the 
overaight  needed  to  ensure  that  audit 
quality  is  comparable  to  that  which  has 
been  provided  by  NIOSH  employees. 
Audits  conducted  by  independent 
auditora  would  be  used  to  complement 
NIOSH  audits.  The  requirement  for  a 
pre-certification  audit  is  also  under 
evaluation.  NIOSH  intends  to  address 
the  use  of  private  sector  quality  auditora 
for  the  certification  process  in  an 
Administrative/Quality  Assurance 
module  to  be  proposed  in  the  near 
future. 

C.  Fee  Schedule 

Specifically,  NIOSH  sought  comments 
on  the  following  issues  for  updating  the 
fee  schedule  to  reflect  the  actual  costs 
to  maintain  the  program: 

•  Certification  fee  structure  and 
calculation  to  recoup  the  cost  of  the 
certification  process. 

•  NIOSH  fee  collection  for 
manufacturing  site  and  product  audits. 

•  NIOSH  fee  collection  for  respirator 
complaint  investigations. 

1.  Discussion  of  Comments  Received 

Eight  commentera  supported  fair  fee 
charges  that  accurately  reflect  the 
services  received.  These  commentera 
stated  that  fees  should  be  fair  and 
equitable  to  NIOSH  and  the 
manufacturera.  One  of  these 
commentera  noted  that  excessive  fees 
would  be  a  deterrent  to  improving 
products,  while  another  stated  a 
willingness  to  pay  more  for  faster 
approval.  Two  commentera 
recommended  that  collected  fees  be 
retained  in  the  certification  program  to 
make  it  self-sustaining. 

Five  commentera  did  not  think  that 
NIOSH  should  recoup  all  costs  of  the 
program.  One  of  these  conunentera  felt 
there  should  not  be  charges  for  site  and 
product  audits.  The  other  four  argued 
against  fees  for  product  complaint 
investigations.  One  of  them  suggested 
there  could  be  challenge  procedures 
where  the  loser  pays  the  investigative 
costs  for  a  complaint.  Another  stated 
that  the  manufacturer  should  not  be  • 
responsible  for  most  complaints, 
because  they  are  minor  or  fiivolous. 
Another  conunenter  believed  that  fees 
would  be  unfair  because  the 
manufacturer  may  not  necessarily  be  at 
fault.  The  fifth  commenter  felt  that 
NIOSH  should  bear  the  cost  of 
complaint  investigations  because  they 
are  a  NIOSH  responsibility.  Three  of 
these  commentera  did  indicate, 
however,  that  a  fee  may  be  appropriate 
if  the  basis  for  the  complaint  is 
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determined  to  be  the  manufacturer's 
fault. 

Five  commenters  specifically 
endorsed  a  IMIOSH  fee  to  recoup  the 
total  cost  for  audits.  One  of  these 
commenters  stated  that  this  would  not 
be  an  additional  expense  for  NIOSH  or 
ISO-certified  manufacturers  if  NIOSH 
accepted  the  results  of  ISO  audits. 
Conversely,  this  commenter  believed 
that  NIOSH  should  conduct  audits  and 
charge  fees  to  recoup  their  cost  for 
manufacturers  not  ISO-certified. 
Another  of  these  commenters  suggested 
that  the  original  fees  that  NIOSH 
charges  for  issuing  a  certification  should 
include  the  costs  of  site  and  product 
audits. 

One  commenter  stated  that  the  fees 
should  relate  to  all  the  tasks  performed 
in  the  certification  process.  Another 
stated  that  the  fee  structure  should 
include  fees  for  each  discrete, 
identifiable  part  of  the  process.  A  third 
commenter  supported  flat  fees  as  the 
preferred  fee  structure.  This  commenter 
also  stated  that  NIOSH  should  charge  an 
hourly  rate  based  on  staff  time  and 
supply  costs  if  flat  rates  can't  be 
calculated.  Two  commenters  suggested 
an  annual  maintenance  fee  based  on  the 
number  of  units  produced  or  sales.  One 
of  these  commenters  further  stated  that 
an  annual  fee  should  be  collected  per 
model. 

Two  commenters  suggested  that  fees 
should  be  reviewed  and  recalculated 
annually.  Another  commenter  stated 
that  the  fees  should  be  computed  based 
on  actual  costs,  and  published  for 
conunent 

Several  commenters  recommended 
that  collected  fees  be  retained  in  the 
certification  program  to  make  it  self- 
sustaining. 

One  commenter  requested  the 
establishment  of  fee  accounts  for 
withdrawal  of  fees  when  due. 

2.  Conclusions 

The  fiees  and  fee  structure  for 
activities  conducted  in  the  certification 
program  are  currently  based  on  the  fee 
schedule  contained  in  42  CFR  part  84. 
This  flee  schedule  has  not  been  updated 
since  1972.  The  costs  of  conducting  a 
certification  program  have  risen  over  the 
years,  but  these  increased  costs  have  not 
been  reflected  in  certification  charges. 
The  fiees  charged  for  NIOSH  services  do 
not  recover  the  costs  to  mAJntain  the 
program. 

NIOSH  intends  to  update  the  current 
fee  structure  to  oSset  die  expenses  and 
administrative  costs  of  the  program. 
NIOSH  intends  to  update  the  current  fee 
structure  in  an  AdministrativeyQuality 
Assurance  module  to  be  proposed  in  the 
near  future.  For  future  updates  in  the 


faes,  NIOSH  may  consider  other  fee 
structures  to  better  cover  the  program 
costs. 

D.  Component  Part  Certification 

Specifically,  NIOSH  sought  comments 
on  the  following  issues  for  evaluation 
and  certification  of  respirator 
component  parts: 

•  Authorization  of  manufacturers 
other  than  the  original  respirator 
manufactiuer  for  replacement  parts. 

•  Effectiveness  of  replacement  parts, 
if  alternate  suppliers  for  replacement 
parts  were  allowed. 

•  Component-specific  requirements 
of  replacement  parts,  if  alternate 
suppliers  for  replacement  parts  were 
allowed. 

•  Certification  of  respirator 
components  in  addition  to,  or  instead 
of.  complete  respirators. 

•  Other  certifying  agencies  or 
standards  organizations  that  allow 
suppliers  other  than  the  original 
manufacturer  to  provide  replacement 
parts  for  certified  units. 

•  Monitoring  of  alternate  suppliers,  if 
suppliers  other  than  the  original 
manufacturer  were  permitted  to  provide 
replacement  parts. 

•  Monitoring  of  replacement  parts,  if 
suppliers  other  than  the  original 
manufacturer  were  permitted  to  provide 
them. 

•  Inteichangeability  of  parts  by 
design  specifications,  if  alternate 
suppliers  for  replacement  parts  were 
allowed. 

1.  Discussion  of  Comments  Received 

Three  commenters  endorsed  the 
concept  of  component  certification  for 
the  manufactiire  and  sale  of  replacement 
parts  by  persons  other  than  the 
respirator  manufKtiuer.  Two  of  these 
commenters  stated  that  other  standards 
or  certifying  organizations,  including 
NFPA,  allow  third  party  replacement 
parts.  One  conunenter  stated  that  lower 
prices  for  respirators  and  disposable 
parts  would  result  from  standards  that 
fecilitate  interchangeability  of  some 
parts.  Two  commenters  stated  that  the 
replacement  parts  should  be  certified 
just  as  complete  respirators, 
documenting  equivalent  form,  fit  and 
function  of  the  original  respirator. 
Component-specific  requirements 
should  be  able  to  be  covered  in  the 
general  certification  scheme,  according 
to  one  commenter. 

Most  commenters  did  not  favor  the 
concept  of  component  certification  for 
the  manufactiire  and  sale  of  replacement 
parts  by  persons  other  than  the 
respirator  manufecturer.  Nine 
commenters  objected  to  allowing 
replacement  parts  from  a  manufacturer 


other  than  the  respirator's  original 
manufecturer.  Respirator  design 
restrictions  to  allow  interchangeability 
of  parts,  copyright  infringements  and 
liability  concerns  were  expressed  as 
reasons  for  opposition. 

Two  commenters  indicated  that 
replacement  parts  by  others  should  be 
permitted  only  if  the  manufacturer  is  in 
agreement.  Four  commenters  voiced 
concerns  of  product  liability  of 
replacement  parts  by  others.  One 
commenter  stated  that  the  acceptable 
use  of  third  party  parts  would  encourage 
copyright  infringements. 

Six  commenters  t)elieved  there  would 
be  no  way  to  verify  original 
specifications  are  met  with  other 
manufacturers'  parts.  Therefore,  they 
asserted,  the  certification  program  could 
not  assure  respirator  system 
performance.  Two  commenters 
supported  certification  of  complete 
respirators  only.  Two  commenters 
stated  that  other  standards,  including 
SEI  certification,  Japanese,  Korean,  and 
Australian  loosely-EN-based  standards 
do  not  allow  interchangeability  of 
components. 

Four  commenters  pointed  out  that 
interchangeability  in  Eiuope  is  allowed 
only  for  certain  components.  Two  of 
these  commenters  asserted  that  the 
conformity  required  for 
interchangeability  in  Euirope  creates 
design  restrictions.  One  commenter 
believed  that  developing  component- 
based  requirements  would  be 
horrendous.  Another  commenter 
reported  the  European  experience  to  be 
that  users  don't  utilize  the  option  to 
obtain  replacement  parts  from  third 
parties.  One  commenter  pointed  to 
significant  administrative  expenses  with 
testing  and  certification  of  replacement 
parts  as  mother  rationale  for  not 
adopting  this  concept. 

Five  commenters  stated  that  NIOSH 
would  need  to  monitor  third  party  parts 
and  suppliers  the  same  as  respirator 
manufacturers.  Three  conmsenters 
stated  that  allowing  replacement  parts 
by  other  than  the  respirator 
manufacturer  would  require  testing  to 
assure  overall  compliance  of  assembled 
respirator. 

Some  of  the  commenters  opposing  the 
concept  recognized  potential  cost  and 
program  savings  if  a  limited  component 
certification  program  were  developed. 
Three  suggestions  were  made  for 
components  to  be  certified  for  use 
within  the  assembly  of  a  single 
manufacturer's  components,  to  make  a 
complete  respirator  by  the  assembly  of 
certiJ5ed  components.  The  certification 
for  interchangeability  of  air  lines  and 
some  air-supplied  respirator  parts  were 
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also  suggested  as  viable  program  options 
by  two  commenters. 

2.  Conclusions 

The  certification  standards  limit 
NIOSH  to  certify  only  complete 
respirators.  Component  parts  are  not 
evaluated  independenUy.  Any 
component  part,  or  replacement  part, 
certification  program  would  require  the 
development  of  component-specific 
requirements  that  enstue  that  the  - 
respirator  continues  to  perfunu 
effectively. 

No  commenters  raised  safety  or  health 
concerns  to  support  development  of  a 
component  parts  certification  program. 
Only  economic  lienefits  were  provided 
as  reasons  for  support.  Commentws 
raised  seemingly  valid  safety  and 
health,  legal  and  technical  concerns' 
opposing  component  parts  certification. 
Based  on  the  comments  received. 
NIOSH  is  not  developing  a  component 
certification  program  at  this  time. 

£.  Product  Auditing 

Specifically,  NIOSH  sought  comments 
on  the  following  issues  for  prodtict 
auditing  of  respirators: 

•  The  maximum  nimiber  of 
respirators  per  year,  aside  from  problem 
investigations,  that  NIOSH  shoidd 
request  from  a  manufacturer,  at  no 
charge  to  NIOSH. 

•  Acquisition  of  products  for  audit 
(i.e..  by  voucher,  reimburaement, 
random  selection  by  NIOSH  at  the 
manufacturer  or  distributor). 

•  Reimbursement  of  NIOSH  costs  for 
product  audits. 

1.  Discussion  of  Comments  Received 

One  commenter  stated  that  there 
should  be  no  charge  for  conducting 
product  audits.  This  commenter  stated 
that  auditing  costs  should  be  included 
in  the  cost  of  government  enforcement 
activities.  Another  commenter  believed 
that,  with  the  resources  available  to  the 
government,  the  government  should  pay 
for  all  products  it  acquires.  Five 
commenters  indicatMi  that  fees  should 
relate  to  the  task,  and  that  the  total  cost 
for  any  audit  should  be  charged.  One  of 
these  conunenters  thought  that  the 
original  fiaes  for  a  certification  should 
include  costs  of  site  and  product  audits. 

One  commenter  suggested  that 
products  for  audit  should  be  selected 
from  the  manufacturer's  warehouse 
during  site  audits,  as  is  done  in  othw 
programs.  A  second  conunenter 
recommended  a  voucher  system  be  used 
to  acquire  audit  samples  frova 
distributors.  This  commenter  stated  that 
it  was  important  that  the  manufacturer 
not  be  allowed  to  pre-acreen  audit 
samples  to  assure  compliance. 


2.  Conclusions 

NIOSH  has  historically  purchased 
product  audit  samples  from  distributors. 
Although  NIOSH  occasionally  requests 
audit  samples  from  the  manufacturer's 
inventory  during  site  audits,  products 
for  audit  are  predtxninately  purchased 
with  appropriated  funds.  This  severely 
limits  the  number  and  type  of  products 
that  can  be  audited  each  year. 

NIOSH  is  considering  options  to 
obtain  appropriate  numbeas  of  product 
audit  samples  from  manufacturers  at  no 
cost  to  NIOSH.  NIOSH  intmds  to 
address  the  acquisition  of  product  audit 
samples  in  an  Administrative/Quality 
Assiirance  module  to  be  proposed  in  the 
near  future. 

F.  Approval  Daratimt 

Specifically.  NIOSH  Anight  commmts 
on  the  following  issues  for  limiting  the 
time  duration  or  number  of  units  for 
which  a  respirator  certification  would 
be  valid: 

•  Time  limits  for  the  NIOSH 
certification  to  be  valid. 

•  Conditions  for  renewing  a  NIOSH 
certification,  if  it  were  time-limited. 

•  Recommended  time  limits  for  a 
NIOSH  Gratification  and  renewal,  if  it 
were  time-limited. 

•  Notification  requirements  fw 
changes  in  production  status  and  the 
number  of  produced  units  when 
production  is  halted. 

•  Affisct  on  purchasers  and  users  if 
the  certification  of  their  respirator 
expires. 

•  Benefits  to  purchasers  and  users  of 
an  expired  certification. 

•  Benefits  to  purchasers  and  users  of 
knowing  the  number  of  respirators 
prtxiuced  under  a  certification. 

1.  Discussion  of  CcNBnwnts  Received 

Generally,  comments  were  divided  on 
the  issue  of  time  limits  on  an  approval. 
Five  commenters  opposed  time  limits, 
while  four  commenters  endorsed  the 
concept 

Suggestions  for  a  renewal  process 
varied.  One  commenter  suggested  that 
annual  renewal  should  be  required. 
Another  commenter  pointed  out  that  the 
National  Fire  Protection  Association's 
standard  for  firefightra  SCBA 
certification  (NFPA  1981)  requires 
recertification  every  5  years.  Yet  another 
commenter  stated  that  product 
approvals  of  this  t3rpe  are  generally 
required  to  be  requalified  aftw  a  one  to 
five  year  period.  One  commraiter 
believed  that  a  complete  resubmittal 
from  the  manufacturer  of  the  product 
should  be  required  9  years  after 
certification,  or  the  authority  to 
manuCartura  and  sell  die  product  as 


NIOSH-certified  would  expire  in  the 
tenth  year. 

Commenters  opposed  to  time  or 
quantity  limitations  contended  that 
certification  expirations  would  cause 
undue  user  confusion  and  be  overiy 
burdensome  on  the  manufacturers,  and 
users  would  not  ben^t  in  knowing  the 
population  of  specific  models.  One 
commenter  pointed  out  that  similar 
European  requirements  resulted  in 
increased  cost  and  obstructed  sales. 
Several  commenters  also  believed  that 
production  and  sales  levels  are 
confidential  to  the  manufacturer.  Other 
commenters  contended  that  such 
limitations  were  not  needed  becavkse  the 
evolution  of  products  through 
technological  advancements  and 
approval  schedule  updates  will  limit  the 
age  of  approvals  that  can  remain  active. 

Three  commenters  suggested  that 
NIOSH  could  require  production  change 
reports  from  the  respirator 
manufacturas.  A  fourth  commenter 
suggested  that  NIOSH  could  check  the 
production  status  of  approved 
respirators  in  conjunction  with  annual 
quality  audits.  Two  commoitOTS 
recommended  that  approvals  be 
classified  as  Active,  Inactive  ot  Obsolete 
based  on  their  production  status.  One  of 
these  commenters  suggested  inclusion 
of  the  productifHi  status  in  the  NIOSH 
Certified  Equipment  List  (CEL).  Yet 
another  commenter  stated  that  users 
would  be  notified  of  an  approval's 
expiration  by  removal  from  the 
equipment  list 

2.  Conclusions 

NIOSH  agrees  with  commenters  who 
asserted  that  user  notification  of  the 
status  of  NIOSH-certified  respirators  is 
important.  NIOSH  also  agrees  with 
commenters  who  believed  that  time  or 
qiiantity  limitations  on  certifications 
could  create  an  added  burden  on 
manufacturers  and  NIOSH  by  creating 
added  applications  for  recertification  of 
products. 

NIOSH  is  aware  that  manufacturers 
generally  sell  components  individually 
that  can  be  used  in  configurations 
covered  imder  a  number  of 
certifications.  Therefore,  potentially 
littie  data  exists  to  represent  the  number 
of  respirators  sold  or  in  use  under  a 
specific  approved  design. 

NIOSH  has  concluded  that  it  would 
not  be  appropriate  or  beneficial  to 
initiate  time  or  quantity  limitations  on 
certifications  at  this  time.  The  purpose 
of  user  notification  on  certifications 
could  be  served  by  receiving  productioD 
status  reports  from  respirator 
manufacturas  to  indicate  if  the 
respirator  is.currentiy  being  produced 
(active),  no  longer  produced  but  units  in 
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the  field  are  supported  with  parts 
(inactive),  or  no  longer  in  production  or 
supported  with  replacement  parts 
(obaolete). 

The  status  listing  of  Active,  Inactive, 
or  OtMolete  status  is  included  in  the 
NIOSH  certified  equipment  list  (CEL).  In 
accordance  with  received  comments, 
NIOSH  is  requesting  the  manufacturers 
to  provide  this  production  status 
information  as  soon  as  it  becomes 
available,  to  update  the  CEL.  NIOSH 
intends  to  address  the  reporting  of 
production  status  information  in  an 
Administrative/Quality  Assurance 
module  to  be  proposed  in  the  near 
future. 

Vn.  Priority  of  Quality  Aaenrance/ 
Adiainistrative  Moduiee 

Based  on  the  comments  received, 
NIOSH  intends  to  propose  three 
Administrative/Quality  Assurance 
modules.  The  intended  subjects  for 
these  modules  are: 

A.  Comctkats  and  Existing  Policies 

1.  IMscussion  of  Comments  Received 

One  commenter  recommended  that 
NIOSH  publish  technical  amendments 
to  42  CFR  part  84  prior  to  any  other 
modules.  Specifically,  this  commenter 
requested  clarification  of  the  200  mg. 
filter  loading  levels  for  particiilate  filters 
used  in  pairs. 

One  commenter  suggested  that  air 
purifying  respirators  with  end  of  service 
UIb  indicators  (ESLI)  should  be  certified 
for  polyisocyanate  catalyzed  paints. 
Several  commenters  stated  that  workers 
wen  improperly  protected  because  the 
adequate  NIOSH-certified  (supplied-air) 
fespirat(»8  were  not  conducive  to  use. 
Estimates  of  50,000  auto  body  shops 
with  over  100.000  workers,  with 
additional  unnumbered  workers  such  as 
law  enforcement  personnel  and  first 
response  teams  with  accidental  release 
of  rh«»inif-al  agents  and  chemical  warfiue 
agents  were  given. 

Air-purifying  respirators  can  be 
certified  with  ESLI's  in  accordance  with 
requirements  published  in  the  Federal 
tigielei  on  July  19. 1984  (49  PR  29270). 
That  notice  provided  for  the  approval  of 
air  purifying  respirators  with  either 
effective  (lassive  or  active  ESU  for  use 
against  gases  and  vapors  with  adequate 
warning  properties  or  for  use  against 
gases  and  vapors  with  inadequate 
warning  properties  whenever  there  is  a 
regulatory  standard  already  permitting 
the  use  of  air  purifying  respirators. 

Two  commenters  suggested  a  module 
to  address  self  contained  self  rescuers 
(SCSR)  that  are  used  in  the  mining 
industry.  Both  commenters  urged 
development  of  a  diuation  testing 


protocol  using  a  metabolic  simulator  to 
replace  human  subject  testing. 

2.  Conclusions 

There  are  typographical  errors  in  42 
CFR  84  to  be  corrected.  There  are  also 
a  number  of  existing  program  policies 
that  have  been  developed  since  1972 
that  are  not  included  in  the  regulations. 
Policies  affecting  areas  such  as  ESLI  for 
air  purifying  respirators  and  service  life 
plans  for  SCSR,  need  to  be  codified  in 
the  regulations  as  a  single  source  for  the 
respirator  approval  requirements. 

NIOSH  win  publish  a  module  to  make 
corrections  and  incorporate  all  existing 
certification  program  policies  into  42 
CFR  84. 

B.  Upgrade  of  Quality  Assuixukx 
Requirements  and  Fee  Schedule 

1.  Discussion  of  Comments  Received 

As  discussed  previously  in  VLB.,  no 
commenter  opposed  the  use  of  private 
sector  quality  auditors  in  the 
certification  program.  Commenters  also 
generally  endorsed  the  use  of  ISO-9000 
or  similar  qualify  assurance 
requirements.  NIOSH  acceptance  of 
audits  conducted  by  private  sector 
auditora  was  also  generally 
recommended  by  commenters. 

As  discussed  previously  in  VLC,  the 
majorify  of  commenters  supported  fees 
that  reflect  the  costs  of  the  certification 
program. 

As  discussed  previously  in  VI.F.,  a 
number  of  commentras  supported  use  of 
the  NIOSH  CEL  to  notify  respirator    ^, 
users  of  the  production  status  of 
approved  respirators. 

2.  Conclusions 

NIOSH  intends  to  publish  a  module  to 
address  the  use  of  independent  qualify 
auditors,  respirator  prodixrtion  status 
information  and  updated  fees. 

C.  Use  of  Independent  Testing 
Laboratories  in  the  Certification 
Program  and  Aestructured  Fee  Schedule 

1.  Discussion  of  Comments  Received 

As  discussed  previously  in  VI. A.,  a 
number  of  commenters  expressed 
reservations  about  the  abilify  of  NIOSH 
to  use  private  sector  testing  laboratories 
in  the  certification  program.  Several 
concerns,  such  as  the  availabilify  of  test 
I»ocedures  and  the  accreditation 
method,  were  presented. 

As  discussea  previousfy  in  VLC, 
some  of  the  comments  on  fee  revision 
recommended  substantial  changes  to  the 
fees  structure.  These  recommendations 
included  concepts  such  as:  retention  of 
the  fees  in  the  certificatiixi  program: 
annual  maintenance  fees;  and  fees  fior 
complaint  investigations. 


2.  Concltisions 

NIOSH  intends  to  publish  a  module  to 
address  the  use  of  independent  testing 
laboratories  and  a  restructured  fiae 
schedule. 

VIIL  Continued  Commenls 

As  stated  previously,  NIOSH  is 
requesting  additional  comments  and 
information  on  content  for  the  modules 
identified  and  prioritized  in  this  notice. 
Comments  for  the  need  to  prioritize 
other  module  topics  are  also  welcomed. 
NIOSH  will  periodically  review  the 
information  in  the  docket  to  assist  in 
determining  if  a  priorify  reassessment  is 
needed.  Comments  should  be  mailed  to 
the  NIOSH  Docket  Office,  Robert  A.  Taft 
Laboratories,  M/S  C34,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 
telephone  (513)  533-8450,  fex  (513) 
533-8285.  Comments  may  also  be 
submitted  by  e-mail  to: 
DMM29CDC.GOV.  E-mail  attachmmts 
shoidd  be  formatted  as  WordPerfect  4.2, 
5.0,  5.1/5.2,  6.0/6.1,  or  ASCII  files. 

Dated:  October  8, 1997. 


Director,  Nationa]  Institute  for  Occupational 
St^ety  and  Health  (NIOSH),  Centers  for 
Dissostf  Control  and  Prevention  (CDC). 
(FR  Doc.  97-27224  Filed  10-16-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Dodnt  Na.  97-210,  RM-»ieq 

Racfio  Broadcasting  SarvicM;  SoMtor* 
6rov«,WI 

AQBICV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 


This  document  requests 
comments  on  a  petition  filed  by  Lyle 
Robert  Evans  d/b/a  Rural  Radio 
Company  proposing  the  allotment  of 
Channel  290A  to  Soldiers  Grove. 
Wisconsin,  as  that  communify's  first 
local  FM  broadcast  service.  There  is  a 
site  restriction  11.8  kilometers  (7.3 
miles)  northeast  of  the  communify  at 
coordinates  43-28-16  and  90-40-21. 
DATES:  Comments  must  be  filed  on  or   . 
before  November  24. 1997.  and  repfy 
comments  on  or  before  December  9, 
1997. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Lyle  Robert 
Evans,  d/b/a  Rural  Radio  Company, 
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1296,  Marian  Lane.  Green  Bay, 
Wisconsin  54304. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLBBITARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-210,  adopted  S^tember  24. 1997. 
and  released  October  3. 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  1231  20th  Street.  NW., 
Washington.  DC  20036.  (202)  857-3800. 
fecsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibilify  Act  of  1980  do  not  appfy  to 
this  proceeding. 

Memben  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one.  which  involve  channel  allotments.  . 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Snbfacts  in  47  CFK  Part  73 

Radio  broadcasting. 

Fadenl  Conununications  Conunission. 

John  A.  KaraiHas, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  97-27513  Filed  10-18-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 


47  CFR  Part  73 

[MM  OockM  NOJ7-409,  RM-«15q 

Radio  Broadcasting  Sarvlcas; 

AGBiCY:  Federal  Conununications 
Commission.  _ 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  malring 
filed  on  behalf  of  Thomas  L.  Whitiock 
d.b.a.  West  Coest  Wireless,  seeking  the 
allotment  of  FM  Channel  233A  to 
Coarsegold,  California,  as  that 


communify's  fint  local  aural 
transmission  service.  Coordinates  for 
this  proposal  are  37-18-51  and  119-42- 
20. 

DATES:  Commoits  must  be  filed  on  or 
before  November  24, 1997,  and  reply 
comments  on  or  before  Decmnber  9, 
1997. 

ADDRESSES:  Secretary,  Federal 
Communications  Conunission, 
Washington,  DC  20554.  In  addiition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  James 
A.  Kooner.  Esq..  Baraff,  Koemer  & 
Olender.  P.C,  Three  Bethesda  Metro 
Center,  Suite  640.  Bethesda.  MD  20814. 

FOR  FURTHER  srOHMATION  dONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPI^MBITARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-209,  adopted  September  24. 1997, 
and  released  October  3. 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FOC's  Reference  Center  (Room  239), 
1919  M  Stieet.  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  1231  20th  Street.  NW.. 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regtilatory 
Flexibilify  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fiom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  pnx»edings.  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  fn  rules         ■ 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  ia  47  Cn  Part  73 

Radio  tHoadcasting. 
Federal  Communications  Commission. 
)i*a  A  KanMSOs. 

Oiief,  Allocatioru  BranA,  Policy  and  Rales 
Division,  Mass  Media  Bureau. 
(FR  Doc  97-27512  Filed  10-l»-«7j  8:45  am] 
Si  I  SIS  cooasna-w-y  i- 
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47  CFR  Part  73 

(MM  DockstNa  97-138, 

sisq 

Radio  Broadcasting 
MaMan  and  Salam,  MO 

AOBtCr:  Federal  Communicatirais 
Commission. 

ACTION:  Proposed  r\de;  Order  to  Show 
Cause. 

SUMMARY:  In  response  to  a 
counterproposal  filed  by  B.B.C.,  Inc.  and 
Dockins  Communications,  Inc.,  we  have 
issued  an  Order  to  Show  Cause  to  the 
Ultra-Sonic  Broadcast  Stations,  Inc., 
licensee  of  Stetion  KMMC,  Chaimel 
240A,  Salem,  Missouri.  This  document 
afforfls  Station  KMMC  an  opportunify  to 
object  to  the  proposed  chaimel  change 
but  it  does  not  afibrd  an  additional 
opportujiify  to  comment  on  the  merits 
of  the  proposal  set  forth  in  the  Notice  of 
Proposed  Rule  Making  and  Ordn  to 
Show  Cause  or  the  proposal  advanced 
in  the  counterproposal.  See  62  FR 
29090,  May  29,  1997. 

DATES:  Comments  must  be  filed  on  or 
before  November  24, 1997. 
AOt)ReSSES:  Federal  Communicatioxu 
Commission.  Washington,  DC  20554. 
FOR  FURTHBt  MFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLBiBrrARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Order  to 
Show  Cause,  MM  Docket  No.  97-136, 
adopted  September  24, 1997,  and 
released  October  3, 1997.  The  fiill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Stieet,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  1231  20tii  Street,  NW., 
Washington,  DC  20036.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibilify  Act  of  1980  do  not  apply  to 
this  proceeding. 

Memben  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contects  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFK  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact 
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For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subfocti  in  47  CFR  Fait  73 

Radio  broadcasting. 
Fedeni  Communications  Commission. 

Chief,  Allocations  Branch,  Policy  and  Rulea 
Division,  hSats  Media  Bureau. 
[FK  Doc.  97-27515  Filed  10-16-97;  8:45  am) 
■UJNO  oooc  sns-oi-f 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  218. 245,  and  252 

[DfARS  Caaa  07-0027] 

Dafanaa  Fadscai  Acquisition 
Ragulation  Oupplamant;  TWa  to 


AQENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  nile  Mfith  request  for 
comments. 


f:  The  Under  Secretary  of 
Defense,  Acquisition  and  Technology, 
has  requested  the  Director,  Defense 
Procurement,  to  obtain  public  comment 
on  Government  property  management 
policy  changes  intended  to  reduce  the 
amount  of  Government-owned  tooling 
and  equipment  in  the  possession  of  DoD 
contractors.  This  proposed  rule  solicits 
those  comments  and  is  structured  as  a 
deviation  from  the  Federal  Acquisition 
Regulation  (FAR)  Part  45  proposed  rule 
on  Government  property  (FAR  Case  95- 
013)  that  was  published  in  the  Federal 
Ra^ster  on  June  2. 1997  (62  FR  30186). 
This  proposed  DFARS  rule  will  be 
amended  at  a  later  date  to  incorporate 
changes  resulting  from  public  comments 
on  the  FAR  Part  45  proposed  rule. 

DATES:  Commoits  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
December  16, 1997  to  be  considered  in 
the  formulation  of  the  final  rule. 


Interested  parties  should 
submit  written  comments  to:  Director, 
Defense  Procurement,  Deputy  Director, 
Major  Policy  Initiatives,  Attention:  Ms. 
Angelena  Moy,  Room  3C128,  3060 
Defense  Pentagon.  Washington,  DC 
20301-3060.  Please  cite  DFARS  Case 
97-D027  in  all  correspondence  related 
to  this  proposed  rule.  Address  E-mail 
(Internet)  comments  to 
Moyac0Bcq.osd.mil. 
FOR  FURTHER  I^ORMATION  CONTACT: 
Ms.  Angelena  Moy  by  phone  at  (703) 
695-1097/8.  by  fex  at  (703)  695-7569,  or 
at  the  E-mail  address  provided  above. 
Please  cite  DFARS  Case  97-D027. 


SUPPLBKNTARY  KV^MMATION: 

A.  Background 

The  value  of  Government-owned 
equipment  and  tooling  in  the  possession 
of  DoD  contractors  increased 
substantially  during  the  past  decade 
although  long-standing  acquisition 
policy  generally  requires  contractors  to 
furnish  the  property  needed  to  perform 
Government  contracts.  An  Integrated 
Process  Team,  led  by  the  Office  of  the 
Under  Secretary  of  Defense,  Industrial 
AfCairs  and  Installations,  has  made 
recommendations  intended  to  reverse 
this  trend  and  reduce  the  amoimt  of 
Government  property  in  the  possession 
of  DoD  contractors.  These 
recommendations  are: 

1.  Under  cost-reimbursement 
contracts,  DoD  should  cease  taking  title 
automatically  to  contractor  acquired  or 
febricated  equipment  and  tooling.  DoD 
should  have  the  right  to  take  title  to  all 
special  tooling  and  special  test 
equipment  for  which  costs  are  allocated 
to  DoD  contracts  as  direct  costs,  and 
items  of  equipment  having  an 
acquisition  cost  in  excess  of  the  DoD 
internal  property  accountability 
threshold  (currendy  $2,500),  the  costs  of 
which  are  allocated  as  direct  costs  to 
DoD  contracts.  This  recommendation 
will  reduce  contract  performance  costs 
by  removing  low  value  equipment  items 
firom  the  property  control,  management, 
and  disposal  requirements  in  FAR  Part 
45.  To  implement  this  recommendation, 
language  creating  a  deviation  to  the 
proposed  FAR  Part  45  rule  appeara  in 
this  proposed  DFARS  rule  at  252.216- 
7002(c)  and  252.245-70O2(bK2). 

2.  When  a  contractor  that  acquired  or 
febricated  equipment,  special  tooling,  or 
special  test  equipment  to  which  DoD 
has  taken  tide  needs  that  equipment, 
special  tooling,  or  special  test 
equipment  to  perform  follow-on 
contracts  for  the  same  itmns,  DoD 
should  furnish  the  equipment,  special 
tooling,  or  special  test  equipment  items 
to  the  contractor  on  an  "as  is"  basis.  To 
implement  this  recommendation, 
language  creating  a  deviation  to  die 
proposed  FAR  Part  45  rule  appears  in 
this  proposed  DFARS  rule  at  252.245- 
7001(d)(2). 

3.  Property  no  longer  needed  for 
performance  of  a  particulw  contract 
should  be  disposed  of  immediately  if 
not  needed  for  future  procurements  and 
placed  imder  funded  storage  contracts  if 
the  foture  need  is  not  within  60  days 
following  the  date  the  contractor 
identifies  the  property  as  no  longer 
needed.  This  recommendation  is 
intended  to  expedite  property  disposal 
and  assure  that  contractors  are  paid  for 
storing  Government  property.  To 


implement  this  recommendation, 
language  creating  a  deviation  to  the 
proposed  FAR  Part  45  rule  appeara  in 
this  proposed  DFARS  rule  at  245.101- 
71. 

B.  R^pilatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601,  et  seq.. 
because  the  rule  further  reduces  the 
economic  impact  on  small  entities  bom 
the  estimated  impact  contained  in  the 
proposed  rule  under  FAR  Case  95-013, 
FAR  Part  45,  Government  Property 
Rewrite,  by  reducing  the  administrative 
burden  on  contractora  through 
reduction  of  the  amount  of  Government 
property  in  the  possession  of 
contractora.  The  impact  is  not 
considered  significant  because  the  nde 
applies  only  to  those  small  entities  that 
request  Government  property  to  perform 
a  contract  or  create  Govwnment 
property  during  contract  performance, 
and  contract  prices  compensate  such 
contractors  for  their  Government 
property  management  activities.  An 
initial  regulatory  flexibility  analysis  has, 
therefore,  has  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties,. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  97-D027  in 
correspondence. 

C.  Paperwiwk  Reduction  Act 

This  proposed  rule  reduces  the 
amount  of  property  that  will  become 
Government  property  under  cost- 
reimbursement  contracts.  Therefore,  the 
p^erwork  burden  approved  under 
Omce  of  Management  and  Budget 
Clearance  No.  9000-0151  for  the 
proposed  FAR  rule  published  at  62  FR 
30186  on  June  2, 1997,  is  expected  to  be 
reduced. 

List  of  Suiiiecta  in  48  CFR  Parts  218,  . 
245,  and  252 

Government  procurement 
Miclwle  P.  Peterson, 
Executive  Editor,  Defense  Acqaisidbn 
Regulations  Council. 

There,  48  CFR  Parte  216,  245,  and  252 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts ^216,  245,  and  252  continues  to 
read  as  follows: 

Anhorttf:  41  U.&C  421  and  48  CFR 
Chapter  1. 
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PART  216— TYPES  OF  CONTRACTS 

2.  Section  216.307  is  added  to  read  as 
follows: 

218.307    Contract  dauaas. 

(a)(1)  Use  the  clause  at  252.216-7002, 
allowable  Cost  and  Payment,  instead  of 
the  clause  at  FAR  52.216—7,  Allowable 
Cost  and  Payment,  in  all  cost- 
reimbursement  contracte. 

(2)  Use  the  clause  at  252.216-7002 
with  its  Alternate  I  if  the  contract  is  a 
construction  contract  that  contains  the 
clause  at  FAR  52.232-27,  Prompt 
Payment  for  Construction  Contracts. 

PART  245— GOVERNMENT  PROPERTY 

3.  Section  245.101,  245.101-70.  and 
245.101-71  are  added  to  read  as  follows: 

245.101    Policy.  ^ 

(d)  Contractors  are  expected  to  have 
the  means  to  perform  DoD  contracts. 
Furnish  property  to  contractora  only 
under  the  circumstances  described  in 
FAR  45.201  and  only  for  performance  of 
a  specific  contract  or  contracte. 

245.101-70    Equipment,  special  tooling, 
and  special  test  aquipmenL 

Items  of  equipment,  special  tooling,  or 
special  test  equipment  that  otherwise 
may  be  furnished  to  contractors  under 
FAR  45.201  shall  be  furnished  on  an  "as 
is"  basis  to  the  contractor  that  acquired 
or  febricated  the  items  when  that 
contractor  needs  the  items  for 
performance  of  follow-on  contracte  and 
the  Government  took  tide  to  the  items 
under  252.245-7002,  Right  to  Tide — 
Equipment,  Special  Tooling,  and 
Special  Test  Equipment. 

245.101-71    Disposal  and  storage. 

Immediately  dispose  of  Government 
furnished  property  that  a  contractor  has 
identified  as  no  longer  needed  for 
contract  performance  except  when  there 
is  a  contractual  requirement  to  furnish 
that  property  as  Government  furnished 
property  imder  a  follow-on  contract 
Contract  for  the  property's  storage  when 
the  property  owner  has  a  known  future 
need  for  the  property,  a  follow-on 
contract(s)  has  not  been  awarded,  and 
the  property  will  not  be  used  within  60 
days  of  the  date  upon  which  the 
contractor  identified  the  property  as  no 
longer  needed  for  contract  performance. 

4.  Section  245.102  is  added  to  read  as 
follows: 

246.102    Contract  clauses. 

(a)(1)  Use  the  clause  at  252.245-7001, 
Government  Furnished  Property, 
instead  of  the  clause  at  FAR  52.245-1, 
Government  Furnished  Property  (Fixed- 
Price  and  Labor-Hour  Contracte),  in  all 
solicitations  and  contracte  for  supplies. 


services,  or  research  and  development  if 
the  Government  anticipates  furnishing 
property  for  performance  of  the 
contract. 

(2)  Use  the  clause  at  252.245-7001 
with  ite  Alternate  I  in  fixed-price 
competitive  contracte  or  competitive 
labor-hour  contracte. 

(b)(i)  Use  the  clause  at  252.245-7002, 
Right  to  Tide — Equipment,  special 
Tooling,  and  Special  Test  Equipment, 
instead  of  the  clause  at  FAR  52.245-2, 
Special  Tooling  and  Special  Test 
Equipment — Right  to  TiUe  (Fixed-Price 
Contracte),  in  all  solications  and 
contracte. 

(ii)  Use  the  clause  at  252.245-7002 
with  ite  Alternate  I  in  cost- 
reimbursement  or  time-and-materials 
solicitations  and  contracte  for  basic  or  a 
applied  research  to  be  conducted  by 
nonprofit  organizations  whose  primary 
purpose  is  the  conduct  of  scientific 
research  on  nonprofit  in  stitutions  of 
higher  education  (see  FAR  35.014). 

(c)(i)  Use  the  clause  at  252.245-7003, 
Government  Property  Control,  instead  of 
the  clause  at  FAR  52.245-3, 
Government  Property  Control,  in  all 
solicitetions  and  contracte  that  include 
the  clause  at  252.245-7001. 

(ii)  Use  the  clause  at  252.245-7003 
with  ite  Alternate  I  when  the 
Govenmient  will  Tnaintain  the 
Government's  official  property  records 
(see  FAR  45.302(b)). 

(d)  Use  the  clause  at  252.245-7001, 
Government  Furnished  Property, 
instead  of  the  clause  at  FAR  52.245—4, 
Government  Property  (Cost- 
Reimbursement  and  Time-and-Material 
Contracte),  in  all  solicitetions  and 
contracte  for  supplies,  services,  or 
research  and  development  if  the 
Government  anticipates  furnishing 
property  for  performance  of  the 
contract 

245.505-14    [Removed] 

5.  Section  245.505-'14  is  removed. 

PART  252-SOUCrrATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6.  Section  252.216-7002  is  added  to 
read  as  follows: 

252.216-7002    Allowable  Coat  and 


As  prescribed  in  216.307(a)(1),  used 
the  following  clause: 

Allowable  Ckxt  and  Payment  (XXX  19XX) 

(a)  Invoicing.  The  Government  sliall  make 
payments  to  the  Contractor  when  requested 
as  work  progresses,  but  (except  for  small 
business  concerns)  not  more  often  than  once 
every  2  weeks,  in  amounts  determined  to  be 
allowable  by  the  Contracting  Officer  in 


accordance  with  Subpart  31.2  of  the  Federal 
Acquisition  Regulation  (FAR)  in  eflBCt  on  the 
date  of  this  contract  and  the  terms  of  this 
contract  The  Contractor  may  submit  to  an 
authorized  representative  of  the  Contracting 
Officer,  in  such  form  and  reasonable  detail  as 
the  representative  may  require,  an  invoice  or 
voucher  supported  by  a  statement  of  the 
claimed  allowable  cost  for  performing  this 
contract 

'  (b)  Reimbursing  costs. 

(1)  For  the  purpose  of  reimbursing 
allowable  costs  (except  as  provided  in 
paragraph  (b)(2)  of  this  clause,  with  respect 
to  pension,  deferred  profit  sharing,  and 
employee  stock  ownership  plan 
contributions),  the  term  "costs"  includes 
only — 

(i)  Those  recorded  costs  that,  at  the  time  of 
the  request  for  reimbursement,  the  Contractor 
has  paid  by  cash,  check,  or  other  form  of 
actual  payment  for  items  or  services 
purchaiised  directly  for  the  contract; 

(ii)  When  the  Contractor  is  not  delinquent 
in  paying  costs  of  contract  performance  in 
the  ordinary  course  of  business,  costs 
incurred,  but  not  necessarily  paid,  for — 

(A)  Materials  issued  from  the  Contractor's 
inventory  and  placed  in  the  production 
process  for  use  on  the  contract 

(B)  Direct  labor; 

(C)  Direct  travel; 

(D)  Other  direct  in-house  costs;  and 

(E)  Properly  allocable  and  allowable 
indirect  costs,  as  shown  in  the  records 
maintained  by  the  Contractor  for  purposes  of 
obtaining  reimbursement  under  Govenunent 
contracts;  and 

(iii)  The  amount  of  progress  and  other 
payments  that  have  been  paid  by  cash,  chedc, 
or  other  form  of  payment  to  the  Contractor's 
subcontractors  under  similar  cost  standards. 

(2)  Contractor  contributions  to  any  pension  ' 
or  other  [xtst-retirement  lienefit.  profit- 
sharing,  or  employee  stock  ownership  plan 
funds  that  are  paid  quarterly  or  more  often 
may  be  included  in  indirect  costs  for 
payment  purposes;  provided,  that  the 
Contractor  pays  the  contribution  to  the  ftmd 
within  30  days  after  the  close  of  the  fteriod 
covered.  Payments  made  30  days  or  more 
after  the  close  of  a  period  shall  not  tte 
included  until  the  Contractor  actually  makes 
the  fwyment.  Accrued  costs  for  such 
contributions  that  are  paid  less  often  than 
quarteriy  shall  be  excluded  from  indirect 
costs  for  payment  purposes  until  the 
Contractor  actually  makes  the  payment 

(3)  Notwithstanding  the  audit  and 
adjustment  of  invoices  or  vouchers  under 
paragraph  (h)  of  this  clause,  allowable 
indirect  costs  under  this  contract  shall  be 
obtained  by  applying  indirect  cost  rates 
established  in  accordance  with  paragraph  (e) 
of  this  clause. 

(4)  Any  stetements  in  specifications  or 
other  docimients  incorporated  in  this 
contract  by  reference  designating 
performance  of  services  or  furnishing  of 
materials  at  the  Contractor's  expense  or  at  no 
cost  to  the  Government  shall  be  disregarded 
for  purposes  of  cost  reimbursement  under 
this  clause. 

(c)  TiUe. 

(1)  Title  to  property  acquired  or  fabricated 
by  the  Contractor  for  performance  of  this 
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contract,  the  costs  of  which  an  allocable  to 
this  contract  as  direct  costs,  shall  v««t  in  the 
Govenunent.  For  property  acquired  or 
produced  prior  to  execution  of  this  contract, 
vaatitura  occur*  upon  execution  of  the 
contract  Otherwise,  vestiture  occurs  whan 
the  property  is  or  should  have  been  allocable 
or  properly  chargeable  to  this  contract  under 
sound  and  generally  accepted  accountug 
principles  and  practices.  Except  as  provided 
in  the  Right  to  Title — Equipment.  Sptecial 
Tooling,  and  Special  Test  Equipment  clause 
of  the  contract,  upon  completion  of  deliveries 
under  a  contract  for  supplies  or  upon 
completion  of  effort  required  under  a 
contract  for  services,  the  Contractor  shall 
have  title  to  all  property  acquired  or 
£abricated  for  this  contract  that  is  not 
required  to  be  delivered  to  the  Government 
(2)  Property  to  which  the  Government  has 
obtained  title  under  this  clause  is  not 
"Government  furnished  property." 

(d)  Small  business  concerns.  A  small 
business  concern  may  be  paid  more  often 
than  every  2  weeks  and  may  invoice  and  be 
paid  for  recorded  costs  for  items  or  services 
purchased  directly  for  the  contract,  even 
though  the  concern  has  not  yet  paid  for  those 
items  or  services. 

(e)  Final  indirect  cost  rates. 

(1)  Final  annual  indirect  cost  rates  and  the 
appropriate  bases  shall  be  established  in 
accordance  with  Subpart  42.7  of  the  FAR  in 
efiect  for  the  period  covered  by  the  indirect 
cost  rate  proposal. 

(2)  The  Contractor  shall,  within  90  days 
after  the  expiration  of  each  of  its  fiscal  years. 
or  by  a  later  date  approved  by  the  Contracting 
Officer,  submit  to  the  cognizant  Contracting 
Officer  responsible  for  negotiating  its  final 
indirect  cost  rates  and.  if  required  by  agency 
procedures,  to  the  cognizant  audit  activity, 
proposed  final  indirect  cost  rates  for  that 
period  and  supporting  cost  data  specifying 
the  contract  and/or  subcontract  to  which  the 
rates  apply.  The  proposed  rates  shall  be 
based  on  the  Contractor's  actual  cost 
experience  for  that  period.  The  appropriate 
Covemment  representative  and  the 
Contractor  shall  establish  the  final  indirect 
cost  rates  as  promptly  as  practical  after 
receipt  of  the  Contractor's  proposal. 

(3)  The  Contractor  and  the  appropriate 
Government  representative  shall  execute  a 
written  understanding  setting  forth  the  final 
indirect  cost  rates.  The  understanding  shall 
specify  (i)  the  agreed-upon  final  annual 
indirect  coat  rates,  (ii)  the  bases  to  which  the 
rates  apply,  (iii)  the  periods  for  which  the 
rates  apply,  (iv)  any  specific  indirect  cost 
items  treated  as  direct  costs  in  the  settlement, 
and  (v)  the  affected  contract  and/  or 
subcontract,  tdentifyir.g  any  with  advance 
agreements  or  special  terms    nd  the 
applicable  rates.  The  understanding  shall  not 
change  any  monetary  ceiling,  contract 
obligation,  or  specific  cost  allowance  or 
disallowance  provided  for  in  this  contract 
The  understanding  is  incorporated  into  this 
contract  upon  execution. 

(4)  Within  120  days  after  settlement  of  the 
final  indirect  cost  rates  covering  the  year  in 
which  this  contract  is  physically  complete 
(or  longer,  if  approved  in  writing  by  the 
Contracting  Officer),  the  Contractor  shall 
submit  a  completion  invoice  or  voucher  to 
reflect  the  settled  amounts  and  ratea. 


(5)  Failure  by  the  parties  to  agree  on  a  final 
annual  indirect  cost  rate  shall  be  a  dispute 
within  the  meaning  of  the  Disputes  clause  of 
this  contract. 

(f)  Billing  rates.  Until  final  annual  indirect 
coat  rates  are  established  for  any  period,  the 
Government  shall  reimburse  the  Contractor  at 
billing  rata*  established  by  the  Contracting 
Officer  or  by  an  autborizad  representative 
(the  cognizant  auditor),  subject  to  adfustment 
when  the  final  ratea  are  established.  These 
billing  rates — (1)  Shall  be  the  anticipated 
final  rates:  and  (2)  May  be  prospectively  or 
retroactively  revised  by  mutual  agreement,  at 
either  party's  request,  to  prevent  substantial 
overpayment  or  underpayment 

(g)  Quick-closeout  procedures.  Quick- 
closeout  procedures  are  applicable  when  the 
conditions  in  FAR  42.708(a)  are  satisfied. 

(h)  Audit.  At  any  time  or  times  before  final 
payment,  the  Contracting  Officer  may  have 
the  Contractor's  invoices  or  vouchers  and 
statements  of  cost  audited.  Any  payment  may 
be  reduced  by  amounts  found  by  the 
Contracting  Officer  not  to  constitute 
allowable  costs  or  adjusted  for  prior 
overpayments  or  underpayments. 

(i)  Final  payment. 

(1)  U(>on  approval  of  a  completion  invoice 
or  voucher  submitted  by  the  Contractor  in 
accordance  with  paragraph  (e)(4)  of  this 
clause,  and  upon  the  Contractor's  compliance 
with  all  terms  of  this  contract,  the 
Government  shall  promptly  pay  any  balance 
of  allowable  costs  and  that  part  of  the  fee  (if 
any)  not  previously  paid. 

(2)  The  Contractor  shall  pay  to  the 
Government  any  refunds,  rebates,  credits,  or 
other  amounts  (including  interest,  if  any) 
accruing  to  or  received  by  the  Contractor  or 
any  assignee  under  this  contract,  to  the 
extent  that  those  amounts  are  properly 
allocable  to  costs  for  which  the  Contractor 
has  been  reimbursed  by  the  Govemm«it 
Reasonable  expenses  incurred  by  the 
Contractor  for  securing  refunds,  rebates, 
credits,  or  other  amounts  shall  be  allowable 
costs  if  approved  by  the  Contracting  Officer. 
Before  final  payment  under  this  contract,  the 
Contractor  and  each  assignee  whose 
assignment  is  in  effiect  at  the  time  of  final 
payment  shall  execute  and  deliver — 

(i)  An  assignment  to  the  Covemment.  in 
form  and  substance  satisfactory  to  the 
Contracting  Officer,  of  refunds,  rebates, 
credits,  or  other  amounts  (including  interest, 
if  any)  properly  allocaible  to  costs  for  which 
the  Contractor  has  been  reimbursed  by  the 
Government  under  this  contract:  and 

(ii)  A  release  discharging  the  Government, 
its  officers,  agents,  and  employees  from  all 
liabilities,  obligations,  and  claims  arising  out 
of  or  under  this  contract,  except — 

(A)  Specified  claims  stated  in  exact 
amounts,  or  in  estimated  amounts  when  the 
exact  amounts  are  not  known: 

(B)  Claims  (including  reasonable  incidental 
expenses)  based  upon  liabilities  of  the 
Contractor  to  third  parties  arising  out  of  the 
performance  of  this  contract:  provided,  that 
the  claims  are  not  known  to  the  Contractor 
on  the  date  of  the  execution  of  the  release, 
and  that  the  Contractor  gives  notice  of  the 
claims  in  writing  to  the  Contracting  Officer 
within  6  years  following  the  release  date  or 
notice  of  final  payment  date,  whichever  is 
earlier,  and 


(C)  Claims  for  reimbursement  of  costs, 
including  reasonable  incidental  expenses, 
inclined  by  the  Contractor  under  the  patent 
clauses  of  this  contract,  excluding,  however, 
any  expenses  arising  fit>m  the  Contractor's 
indemnification  of  the  Government  against 
patent  liability, 
(End  of  clatise) 

ALTERNATE  I  (XXX  19XX).  As  prescribed 
in  216.307(aM2),  substitute  tlm  following 
paragraph  (b)(lKiii)  for  paragraph  (bKlKiii)  of 
the  basic  clause: 

(iii)  The  amount  of  progress  and  other 
payments  to  the  Contractor's  subcontractors 
that  either  have  been  paid,  or  that  the 
Contractor  is  required  to  pay  pursuant  to  the 
Prompt  Payment  for  Construction  Contracts 
clause  of  this  contract.  Payments  shall  be 
made  by  cash,  check,  or  other  form  of 
payment  to  the  Contractor's  subcontractore 
under  similar  cost  standards. 

7.  Section  252.245-7001  is  revised  to 
read  as  follows: 

2S2.245-70Q1    QovanMiwnt  FumislMd 


As  prescribed  in  245.102(a)  (1)  and 
(d),  use  the  following  clause: 
Government  Furnished  Property  (XXX  19XX) 

(a)  Definitions. 

The  terms  defined  in  the  Right  to  Title — 
Equipment,  Special  Tooling,  and  Special  Test 
Equipment  clause  of  this  contract  have  the 
same  meaning  in  this  clause. 

(b)  Property  furnished  for  performance  of 
this  contract. 

(1)  The  Government  furnished  property 
identified  in  this  contract  may  be  used  for 
performance  of  the  contract  on  a  rent-fiee 
basis.  The  Contractor  shall  not  use  such 
property  on  any  other  Government  contracts 
or  for  commercial  purposes  without  the 
Contracting  Officer's  prior  approval.  Unless 
otherwise  permitted  by  law,  commercial  use 
shall  be  on  a  rental  basis.  The  terms  and 
conditions  of  the  Rental  Charges  for 
Commercial  Use  clause  of  this  contract  shall 
apply  to  each  rental. 

(2)  The  Contractor  shall  not  improve  or 
make  structural  alterations  to  real  property 
owned  or  leased  by  the  Covemment  and 
made  available  for  performance  of  this 
contract  unless  expressly  authorized  to  do  so 
in  writing  by  the  Contracting  Officer.  Title  to 
such  improvements  or  alterations  shall  vest 
in  the  Government  if  the  property  is 
accountable  under  this  contract  or  will  be 
determined  by  the  terms  of  the  contract 
under  which  the  real  property  is  accountable. 

(3)  The  Government  retains  title  to 
Government  furnished  property  including 
Government  furnished  property  that  is 
incorporated  into  or  attached  to  any  property 
it  does  not  own.  Government  furnished 
property  does  not  become  a  fixture  or  lose  its 
identity  as  personal  property  by  being 
attached  to  real  property. 

(4)  The  Government  shall,  when  requested 
by  the  Contractor,  provide  information 
reasonably  required  for  the  profierty's 
intended  use  to  the  extent  the  Government 
has  the  right  to  release  or  disclose  the 
information. 

(5)  If  the  Contractor  commingles  Contractor 
aoquired  or  bbricated  material  with 
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Government  furnished  material,  the 
provisions  of  paragraph  (c)  of  this  clause 
regarding  suitability  for  intended  use  shall 
not  apply  to  the  commingled  Government 
fiimished  material.  Notwithstanding  any 
other  provision  of  this  contract,  the 
Contractor  shall  be  responsible  for  any  CaUure 
to  comply  with  contract  requirements 
attributable  to  material  that  was  commii>gled. 

(c)  Suitability  for  intended  use. 

The  contract  delivery  or  performance  dates 
are  based  upon  the  expectation  that 
Government  furnished  property  will  be 
suitable  for  its  intended  use.  except  property 
furnished  "as  is"  (see  paragraph  (d)  of  this 
clause),  and  delivered  to  the  Contractor  at  the 
times  stated  in  the  contract  or,  if  not  so 
stated,  in  sufficient  time  to  enable  the 
Contractor  to  meet  the  contract's  delivery  or 
performance  dates. 

(1)  The  Contractor  shall  notify  the 
Contracting  Officer  promptly  following 
receipt  al  Government  furnished  property 
that  is  not  suitable  for  its  intended  use  and 
take  corrective  action  or  dispose  of  the 
property  as  directed  by  the  Contracting 
Officer.  The  contract  shall  be  equitably 
adjusted  in  accordance  with  paragraph  (g)  of 
this  clause. 

(2)  The  Contractor  may  request  an 
equitable  adjustment  when  Covemment 
furnished  property  is  not  delivered  to  the 
Contractor  by  the  required  time  and  such 
untimely  delivery  has  affected  contract 
performance.  Any  equitable  adjustment  shall 
be  made  in  accordance  with  paragraph  (g)  of 
this  clause. 

(d)  Property  furnished  as  is. 

(1)  Offerors  and  the  Contractor  are 
responsible  for  assuring  that  Government 
property  made  available  on  an  "as  is"  basis 
is  suitable  for  the  offerors'  or  Contractor's 
purposes.  Such  property  is  furnished  f,o.b.  at 
the  location  specified  in  the  solicitation  or 
contract  Any  cost  incurred  by  the  Contractor 
to  transport,  install,  modify,  repair,  or 
otherwise  make  such  property  suitable  for 
the  Contractor's  intended  use  shall  not  result 
in  an  increase  in  price  or  fee.  Modifications 
to  property  furnished  "as  is"  require  the 
Contracting  Officer's  prior  written  approval. 

(2)  Equipment,  special  tooling,  or  special 
test  equipment  is  furnished  "as  is"  for 
performance  of  this  contract  if  the  Contractor 
acquired  or  fabricated ,  and  the  Government 
tocik  title  to,  such  items  under  this  or  a  prior 
contract 

(3)  The  Government  makes  no  %varranty 
whatsoever  with  respect  to  property 
furnished  "as  is"  except  that  the  property 
will  be  in  the  same  condition  when  placed 
at  the  specified  f.o.b.  location  as  when 
inspected  by  the  Contractor  or,  if  not 
inspected  by  the  Contractor,  as  of  the  last 
date  identified  in  the  solicitation  or  contract 
for  Contractor  inspection.  The  Contractor  is 
responsible  for  verifying  that  the  property's 
condition  has  not  changed  during  that 
period.  If  the  Contractor  determines  the 
property's  condition  has  changed  and  such 
change  will  adversely  affect  the  Contractor, 
the  Contractor  shall  immediately  notify  the 
Contracting  Officer  and  identify  the  changed 
condition.  If  the  Contracting  Officer  concurs 
that  the  property's  condition  has  changed, 
the  Contracting  Officer  may  restore  the 


property  or  substitute  other  Govormient 
property  at  no  change  in  price  or  fee:  permit 
the  Contractor  to  restore  the  property  subject 
to  an  equitable  adjustment;  or  decline  to 
fiimish  the  properfy  subject  to  an  equitable 
adjustment  The  foregoing  provisions  for 
adjustment  are  the  exclusive  remedies 
available  to  the  Contractor.  The  Government 
has  no  liability  for  changes  in  the  prop)erty's 
condition  discovered  after  removal  from  the 
specified  f.o.b.  location. 

(4)  Repairs  to  or  modifications  of  property 
furnished  "as  is"  do  not  afiisct  the 
Government's  title  to  such  property. 

(e)  Changes  in  Government  furnished 
property. 

(1)  The  Contracting  Officer  may  increase, 
decrease,  or  substitute  other  Government 
property  for  the  properfy  furnished  or  to  be 
furnished  for  performance  of  this  contract  or 
require  use  of  Government  furnished 
properfy  in  lieu  of  Contractor  properfy. 

(2)  Except  as  provided  in  paragraph  (e)(4) 
of  this  clause,  any  increase  in  the  amount  of 
properfy  furnished  for  performance  of  this 
contract  shall  result  in  an  equitable  reduction 
in  price  or  fee,  and  an  appropriate 
adjustment  of  the  contract  delivery  or 
pterformance  dates. 

(3)  The  Contractor  may  request  an 
equitable  adjustment  in  accordance  with 
[>aragraph  (g)  of  this  clause  for  a  decrease  in 
or  substitution  for  the  properfy  identified  in 
the  contract  or  withdrawal  of  authorify  to  use 
properfy  accoimtable  under  another  contract 
in  p>erformance  of  this  contract,  provided 
such  decrease,  substitution,  or  withdrawal 
increases  the  costs  of  contract  p>erformance. 

(4)  If  the  Contracting  Officer  directs  the 
Contractor  to  use  Government  furnished 
prop)erfy  in  lieu  of  Contractor  propwrfy  in 
p>erfonnance  of  this  contract,  any  adjustment 
to  the  contract  shall  be  made  in  accordance 
with  the  Chai>ges  clause  of  this  contract 

(f)  Limited  risk  of  loss. 

(1)  The  Contractor's  liabilify  for  loss,  theft, 
or  destruction  of,  or  damage  to.  Government 
furnished  prop>erfy  accountable  under  this 
contract  shall  be  limited  if  the  Contractor 
maintains  a  prop>erty  control  system  that 
satisfies  the  requirements  of  the  Government 
Prop>erfy  Control  clause  of  this  contract 
(hereinafter  referred  to  as  an  approved 
system). 

(2)  When  the  Contractor  maintains  an 
approved  system,  the  Contractor  shall  not  be 
liable  for  loss,  theft,  or  destruction  of,  or 
damage  to.  Government  prop>erfy  accountable 
under  this  contract  except  loss,  theft, 
destruction,  or  damage  for  which  the 
Contractor  is  expressly  resp>onsible  undCT  the 
terms  of  this  contract  or  loss,  theft, 
destruction,  or  damage  that  results  from — 

(i)  A  risk  expressly  required  to  be  insured 
under  this  contract  but  only  to  the  extent  of 
the  insurance  required  to  be  purcheised  and 
maintained,  or  to  the  extent  of  insurance 
actually  purchased  and  maintained, 
whichever  is  greater 

(ii)  A  risk  that  is  in  feet  covered  by 
insurance  or  for  which  the  Contractor  is 
otherwise  reimbursed,  but  only  to  the  extent 
of  such  insurance  or  reimbursement;  or 

(iii)  Willful  misconduct  or  lack  of  good 
faith  on  the  piart  of  the  Contractor's 
managerial  p>ersonnel. 


(3)  Following  notice  from  the 
Government's  propierfy  administrator  to  one 
of  the  Contractor's  managerial  personnel  that 
the  Contractor's  or  a  subcontractor's  properfy 
control  system  is  not  in  compliance  with  the 
requirements  of  the  Government  Propmfy 
Control  clause  of  this  contract,  the 
Contractor's  bilure  to  correct  its  system  or  to 
have  a  subcontractor's  system  corrected 
within  the  dates  sp>ecified  by  the 
Government's  property  administrator,  or 
stich  other  mutually  agreed  dates,  shall  be 
considered  willful  misconduct  or  lack  of 
good  hith  on  the  part  of  the  Contrartor's 
managerial  p)ersonnel.  The  Contractor  shall 
be  liable  for  any  loss,  theft,  or  destruction  of. 
or  damage  to,  the  Government  furnished 
pirop>erfy  accountable  under  this  contract 
except  such  loss,  theft,  destruction,  or 
damage  that  the  Contractor  can  establish  by 
clear  and  convincing  evidence — 

(i)  Did  not  result  from  the  Contractor's 
Eultire  to  maintain  an  approved  system:  or 

(ii)  Occurred  while  an  approved  system 
was  maintained  by  the  Contractor. 

(4)  Exce[>t  as  provided  in  p>aragraphs  (0(3) 
(i)  and  (ii)  of  this  clause,  the  Contractor  shall 
be  liable  for  loss,  theft,  or  destruction  of.  or 
damage  to,  Government  furnished  property 
accountable  under  this  contract  immediately 
upwn  notice  by  certified  mail  that  the 
Government  has  withdrawn  approval  of  the 
Contractor's  pnoperfy  control  system. 

(5)  The  Contractor  is  not  liable  for 
Govnmnent  furnished  properfy  properly 
consumed  in  performing  this  contract.  "The 
Contractor  shall  have  no  liabilify  for  loss, 
theft,  or  destruction  of,  or  damage  to. 
Government  property  furnished  for 
performance  of  services  entirely  on  real 
properfy  owned  or  leased  by  the  Government 
when  the  Contractor  does  not  control  the  use 
of,  or  access  to,  such  pHoperfy. 

(6)  The  Contractor's  transfer  of  Government 
furnished  properfy  to  the  p>ossession  and 
control  of  a  subcontractor,  does  not  afifoct  the 
Contractor's  liability  for  loss,  theft,  or 
destruction  of,  or  damage  to,  that  properfy. 

(7)  Except  as  provided  in  paragraph  (f)(8) 
of  this  clause,  the  Contractor  shall  notify  the 
Govenmient's  properfy  administrator  in 
writing  promptly  following  the  loss,  theft,  or 
destruction  of,  or  damage  to.  Government 
furnished  properfy.  Such  notice  shall 
identify — 

(i)  Lost,  stolen,  destroyed,  or  damaged 
Government  properfy  by  description, 
contract  number,  national  stock  number  (if 
known),  and  either  p>art  number  or 
identification  numbier 

(ii)  The  date  a  loss  or  theft  was  discovered 
or  damage  or  destruction  occurred  and,  if 
known,  the  circumstances; 

(iii)  Each  properfy  item's  acquisition  cost; 

(iv)  The  contracts  affected; 

(v)  All  known  interests  in  commingled 
properfy  of  which  Government  furnished 
properfy  is  a  pert;  and 

(vi)  The  insurance,  if  any,  covering  any 
p>art  of  or  interest  in  such  commingled 
properfy. 

(8)  The  Contractor  is  not  required  to 
provide  notice  of  loss,  theft,  or  destruction  of, 
or  damage  to,  low  value  properfy  that  the 
Contractor  does  not  need  for  continued 
performance  of  this  contract  until  contract 
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completion  or  termination.  Such  notice  shall 
include  the  information  required  by 
paragraph  (f)(7)  of  this  clause. 

(9)  The  Contractor  shall  take  all  reasonable 
action  to  protect  damaged  Government 
furnished  property  from  further  damage  and 
to  physically  separate  such  property  from  all 
other  property. 

(10)  The  Contractor  shall  repair,  renovate, 
or  take  such  other  action  with  respect  to  lost, 
stolen,  damaged,  or  destroyed  Covenunent 
furnished  property  as  the  Contracting  Officer 
directs  and  adjust  the  profterty  records 
accordingly.  When  such  repair,  renovation, 
or  action  is  not  the  Contractor's 
responsibility  under  this  contract,  the 
Contractor  shall  be  entitled  to  an  equitable 
adjustment  in  accordance  with  paragraph  (g) 
of  this  clause.  Contractor-responsible  repairs 
to,  or  replacement  of.  Government  furnished 
property  shall  be  accomplished  at  no  change 
price  or  fee. 

(11)  The  Contractor  shall  not  include  in  the 
price  or  fee  of  this  contract  any  charge  or 
reserve  for  insurance  (including  any  self- 
insurance  fund  or  reserve)  covering  loss. 
tbefk,  or  destruction  of,  or  rlamngn  to, 
Covenunent  furnished  property  except  to  the 
extent  the  Government  might  have  expressly 
required  the  Contractor  to  carry  such 
insurance  under  another  provision  of  this 
contract 

( 1 2)  If  the  Contractor  is  reimbursed  or 
otherwise  compensated  for  any  loss,  theft,  or 
destruction  of.  or  damage  to,  Government 
furnished  property,  the  Contractor  shall  use 
the  proceeds  to  repair,  renovate,  or  replace 
such  property  or  equitably  reimburse  the 
Government,  as  directed  by  the  Contracting 
Officer,  and  adjust  the  property  records 
accordingly. 

(13)  The  Contractor  shall  do  nothing  to 
prejudice  the  Government's  rights  to  recover 
against  third  piarties  for  any  loss,  theft,  or 
destruction  of,  or  damage  to.  Government 
furnished  property.  When  requested  by  the 
Contracting  Officer,  the  Contractor  shall,  at 
Government  expense,  furnish  to  the 
Government  all  reasonable  assistance  and 
cooperation  (Including  the  prosecution  of 
suit  and  the  execution  of  instruments  of 
assignment  in  favor  of  the  Government)  in 
obtaining  recovery. 

(g)  Equitable  adjustments.  (1)  Equitable 
adjustments  shall  be  the  Contractor's 
exclusive  remedy  for  Government  actions 
under  this  clause  and  shall  be  made  in 
I  with  the  procedures  of  the 
I  clause  of  this  contract  The 
Government  shall  not  be  liable  to  suit  for 
breach  of  contract  for — 

(i)  Any  delay  in  delivery  of  Government 
furnished  property: 

(ii)  Delivery  of  Government  furnished 
property  in  a  condition  not  suitable  for  its 
intended  use: 

(iii)  An  increase  or  decrease  in.  or 
substitution  of.  Government  furnished 
property:  or 

(iv)  Failure  to  repair  or  replace 
Government  furnished  property  when  the 
Government  is  responsible  for  repair  or 
replacement 

(2)  An  equitable  adjustment  for 
Government  furnished  property  that  is  not  in 
a  condition  suitable  for  intended  uae  or  the 


withdrawal  or  substitution  of  Government 
furnished  property  may  include  an  amount 
for  the  restoration  and  rehabilitation  of  the 
Contractor's  premises  caused  by  such 
condition,  withdrawal,  or  subctitution. 

(h)  A4auitenance  responsibilities.  (1)  The 
Contractor  is  respoiisible  for  the  maintenance 
of  Government  furnished  property 
accountable  under  this  contract,  including 
such  property  stored  at  a  Contractor  managed 
site.  'The  Contractor  shall  perform  all 
maintenance,  including  preventive 
maintenance,  necessary  to  assure  that 
Government  furnished  property  remains 
suitable  for  its  intended  use  unless  the 
Contracting  Officer  specifically  relieves  the 
Contractor  of  its  maintenance  responsibility 
for  a  particular  item  or  class  of  items.  If 
routine  and  preventive  maintenance  are  not 
sufficient  to  sustain  a  property  item's 
suitability  for  intended  use.  the  Contractor 
shall  notify  the  Contracting  Officer  "  romptly 
and  request  direction  regarding  rep.   ~  or 
replacement. 

(2)  The  Contractor  shall  notify  promptiy 
the  Govenmient's  property  administrator  of 
the  need  for  any  replacement  of,  or  maior 
repair  or  rehabilitation  to.  Government 
furnished  property  discovered  during  its 
maintenance  activities  and  shall  not  efiect 
such  repair,  replacement,  or  rehabilitation 
unless  authorized  to  do  so  by  the  Contracting 
Officer. 

(i)  Return  of  Government  furnished 
property.  If  this  contract  requires 
Government  furnished  property  to  be 
returned  direcUy  to  the  Government  and  not 
entered  into  the  property  disposal  process — 

(1)  The  Contractor  shall  notify  the  Contract 
Administration  Office  of  its  intent  to  return 
such  property  at  least  10  working  days  prior 
to  return.  Notices  shall  identify  the  contracts 
under  which  the  items  are  accountable  and 
provide  each  item's  name,  description,  and 
national  stock  number,  if  known,  or  part 
number  or  identification  number. 

(2)  The  property  shall  be  returned  to  the 
Government  in  a  condition  suitable  for  its 
intended  uae  except — 

(i)  Lost,  stolen,  or  destroyed  property  that 
the  Government  has  determined  will  not  be 
replaced: 

(ii)  Damaged  property  that  the  Government 
has  determined  will  not  be  repaired: 

(iii)  Property  consumed  in  performance  of 
this  contract: 

(iv)  Property  attached  to,  incorporated  into, 
or  delivered  with,  a  deliverable  end  item;  or 

(v)  Property  furnished  "as  is"  shall  be 
returned  in  equal  or  better  condition  than 
when  furnished  to  the  Contractor. 

(j)  Disposal  of  Government  furnished 
property. ^\)  Inventory  disposal  schedules. 
Except  as  provided  in  paragraph  (i)  or  (j)(2) 
of  this  clause,  the  Contractor  shall  identify 
Government  furnished  property  no  longer 
required  for  p>erformance  of  this  contract 
using  Standard  Form  1428,  Inventory 
Disposal  Schedule.  Unless  the  plant 
clearance  officer  has  agreed  to  a  different 
submission  basis,  or  the  contract  requires 
inventory  disposal  schedules  to  be  submitted 
electronically,  the  Contractor  shall  prepare 
separate  inventory  disposal  schedules  for 
special  test  equipment  with  general  purpose 
components:  special  test  equipment  that  does 


not  contain  general  purpose  components; 
printing  equipment;  automatic  data 
processing  equipment;  notmuclear  hazardous 
materials:  and  nuclear  materials.  Property 
with  the  same  description,  condition  code, 
and  reporting  location  may  be  grouped  in  a 
single  liite  item.  Special  test  equipment  shall 
be  described  in  sufficient  detail  to  permit  an 
understanding  of  the  special  test  equipment's 
intended  use.  The  Contractor  may  aimotate 
the  schedule  to  identify  test  equipment  the 
Contractor  wishes  to  purchase  from  the 
Government  or  general  purpose  components 
thereof  the  Contractor  wishies  to  purchase  or 
use  in  the  performance  of  other  Government 
contracts. 

(2)  Scrap  Lists.  Contractors  that  have 
Government  approved  scrap  procedures  may 
prepare  scrap  lists  (provided  such  lists  are 
consistent  with  the  approved  scrap 
procedures)  in  lieu  of  inventory  disposal 
schedules  except  for  scrap  that — 

(i)  Requires  demilitarization; 
(ii)  Is  a  classified  item; 
(iii)  Is  generated  from  classified  items; 
(iv)  Contains  hazardous  materials:  or 
(v)  Is  dangerous  to  the  public  health, 
safety,  or  welfere. 

(3)  Corrections.  If  the  plant  clearance 
officer  finds  that  property  identified  on  an 
inventory  disposal  schedule  or  scrap  list  is 
not  accountable  under  this  contract  or  is  not 
in  the  quantify  or  condition  indicated  on  the 
inventory  disposal  schedule  or  scrap  list,  the 
plant  clearance  officer  may  require  the 
Contractor  to  correct  the  inventory  disposal 
schedule  or  scrap  list,  may  reject  such 
schedules  or  lists  at  any  time,  or  may  require 
sulnnission  of  an  inventory  control  schedule 
in  lieu  of  a  scrap  list 

(4)  Submission  requirements.  Inventory 
disposal  schedules  or  scrap  lists  shall  be 
submitted  to  the  plant  clearance  officer  for 
approval  tu>  later  than — 

(i)  30  days  following  the  Contractor's 
determination  that  a  Governn>ent  furnished 
property  item  is  no  longer  required  for 
performance  of  the  contract; 

(ii)  60  days  following  completion  of 
contract  deliveries  or  performance  or  such 
longer  period  as  may  be  approved  by  the 
plant  clearance  officer,  or 

(iii)  120  days  following  contract 
termination  in  whole  or  in  part  or  such 
longer  period  as  may  be  approved  by  the 
Contracting  Officer. 

(5)  Inventory  schedule  adjustments.  The 
Contractor  shall  provide  the  plant  clearance 
officer  at  least  10  working  days  advance 
written  notice  of  its  intent  to  remove  a 
Government  furnished  properfy  item, 
including  an  item  identified  as  scrap,  from  an 
approved  inventory  disposal  schedule. 
Unless  the  plant  clearance  officer  objects  to 
the  intended  schedule  adjustment  within  the 
notice  period,  the  Contractor  may  make  the 
adjustment  upon  expiration  of  the  notice 
period. 

(6)  Storage.  The  Contractor  shall  store  the 
Government  furnished  properfy  identified  in 
an  inventory  disposal  schedule  pending 
receipt  of  disposal  instructions.  If  the 
Government  feils  to  provide  disposal 
instructions  «vithin  120  days  following 
receipt  of  an  acceptable  inventory  disposal 
schedule,  the  Contractor  might  be  entitled  to 
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an  equitable  adjustment  for  costs  inctirred  to 
store  such  properfy  on  or  after  the  121st  day 
following  receipt  of  an  accepUble  schedule. 

(7)  Disposal.  Except  as  provided  in 
paragraph  (j)(7)(i)  of  this  clause.  Government 
nirnisbed  properfy  shall  not  be  disposed  of 
until  the  Contractor  has  been  autlumaad  to 
do  so  by  the  plant  clearance  officer. 

(i)  If  the  Government  does  not  provide 
disposition  instructions  to  the  Contractor 
within  60  days  following  receipt  of  an 
acceptable  scrap  list,  the  Contractor  may 
dispose  of  the  listed  scrap. 

(ii)  The  Contractor  shall  prepare  for 
shipment,  deliver  f.o.b.  origin,  or  dispoae  of 
Government  furnished  properfy  as  directed 
by  the  plant  clearance  officer.  The  Contractor 
shall  remove  and  destroy  any  mrHi^ 
identifying  the  property  as  Government 
propecty  wrfaen  the  plant  clearance  officer 
oiiBcts  disposal  by  sale  ot  donation,  notifies 
the  Contractor  that  the  Government  has 
abandoned  the  property,  or  directs  the 
Contractor  to  scrap  the  properfy. 

(iii)  The  net  prtx»eds  from  a  disposal 
action  of  scrapped  Government  furnished 
properfy  shall  be  credited  to  the  contract 
under  which  the  Government  furnished 
properfy  was  accountable  or.  when  scrapped 
Government  furnished  properfy  caimot  be 
segregated  from  other  scrap,  to  an 
appropriate  overhead  account  The 
Contractor  shall  credit  the  net  proceeds  or 
other  disposal  actions  in  accordance  with 
instructions  fnorided  by  the  plant  clearance 
officer. 

(iv)  The  Contracting  Officer  may  reqoiie 
the  Contractor  to  demilitarize  the  property 
prior  to  shipment  or  disposal.  Any 
adjustment  in  contract  price  iiu:idBnt  to  the 
Contracting  Officer's  direction  to  demilitarize 
Government  furnished  property  shall  be 
made  in  accordance  with  paragraph  (g)  of 
this  clause. 

(8)  Contractor  removal  of  property.  The 
Contractor  must  obtain  the  plant  clearance 
officer's  approval  to  remove  Government 
furnished  properfy  frt>m  its  premises  prior  to 
receipt  of  final  disposition  instructions.  If 
approval  is  granted,  the  Contractor  shall 
transport  and  store  the  properfy  at  no  change 
in  price  or  fee.  The  storage  fecilify  must  be 
appropriate  for  assuring  the  properfy's 
physical  safefy  and  suiubilify  for  use. 
Approval  does  not  relieve  the  Contractor  of 
liabilify  for  loss,  theft,  or  destruction  of,  or 
damage  to,  such  properfy. 

(9)  Subcontractor  inventory  disposal 
schedules.  When  the  Contractor  permits  a 
subcontractor  or  supplier  to  use,  at  a 
subcontractor  or  supplier  managed  sits. 
Government  properfy  furnished  to  the 
Contractor  for  performance  of  this  contract, 
the  Contractor  shall  require  the  suboHitiactor 
or  supplier  to  submit  inventory  disposal 
schedules  or  scrap  lists  to  the  Contractor  in 
sufficient  time  for  the  Contractor  to  comply 
with  the  requirements  of  par^raph  (1X4)  of 
this  clause. 

(k)  Abandonment  and  regtatatkm  of 
Contractor's  premises.  (1)  The  Government 
shall  not  afaaadon  Govenunent  furnished 
property  that  is  or  contains  a  hazardous 
material  at  a  Contractorowned  location 
without  the  Contractor's  written  concurrence. 
The  Contractor  may  request  an  equitable 
adfustment  incident  to  such  a^eement 


(2)  The  Government,  upon  notice  to  the 
Contractor,  may  abandon  any  nonhazardous 
Government  property  in  place  at  which  time 
all  obligations  of  the  Government  regarding 
such  abandoned  properfy  shall  cease.  The 
Government  has  no  obligation  to  restore  or 
rehabilitate  the  Contractor's  premises  under 
any  circumstances  and,  except  as  provided  in 
paragraphs  (g)(2)  and  (k)(l)  of  this  clause,  has 
no  liabilify  for  such  restoration  or 
rehabilitation. 

(1)  Overseas  contracts.  In  a  contract 
performed  outside  the  United  States,  its 
territories,  or  possessions,  the  words 
"Government"  and  "Government  furnished," 
as  used  in  this  clause,  mean  "United  States 
Government"  and  "United  States 
Government  furnished,"  lespectivefy. 
(End  of  clause) 

Ahetitfte  I  (XXX 19XX).  As  prescribed  in 
245.102(aM2),  substitute  the  following 
pwigraph  (f)  for  paragraph  (Q  of  the  bMic 
clause: 

(f)  Risk  of  loss. 

(1)  Except  as  provided  in  paragraph  (f)(3)  . 
of  this  clause,  the  Contractor  is  liable  far  any 
loss,  theft,  or  destruction  of.  or  damage  to. 
Government  furnished  propnfy  accountable 
under  this  contract 

(2)  Contractor-responsible  repairs  to,  or 
replacements  of.  Government  fiimished 
properfy  shall  be  accomplished  at  no  change 
in  price  or  fee. 

(3)  The  Contractor  is  not  liable  for — 
(i)  Government  fiimished  property 

properly  consumed  in  perfonming  ri»i« 
contract:  or 

(ii)  Loss,  thefl,  or  destruction  of,  or  damage 
to.  Government  furnished  property  when  the 
Contractor  is  providing  services  performed 
entirely  on  real  properfy  owned  or  leased  by 
the  Government  and  the  Contractor  does  not 
control  the  use  of,  or  access  to,  the 
Covenmtent  furnished  property. 

(4)  Except  as  provided  in  paragraph  (fKS) 
of  this  clause,  the  Contractor  shall  notify  the 
Government's  properfy  administrator  in 
writing  promptly  follo«ving  the  loss,  theft  or 
destruction  of,  or  damage  to,  Govenunent 
furnished  properfy.  Such  notice  shall 
identify — 

(i)  Lost,  stolen,  destroyed,  or  damped 
Government  properfy  by  description, 
contract  number,  national  stock  nun^Mr  (if 
known),  and  either  pert  number  or 
identification  numlMr; 

(ii)  The  date  a  loss  or  thefi  was  discovend 
or  damage  or  destruction  occuiied  and.  if 
known,  the  circumstances; 

(iii]  Each  properfy  item's  acquisition  cost; 

(iv)  The  contracts  affected; 

(v)  All  known  interests  in  commingled 
properfy  of  which  the  Government  properfy 
is  a  part  and 

(vi)  The  insurance,  if  any,  covering  any 
part  of  or  interest  in  such  commingled 
properfy. 

(5)  The  Contractor  is  not  required  to 
provide  notice  of  loss,  theft,  or  destruction  of. 
or  damage  to,  low  value  properfy  that  the 
Contractor  does  not  need  for  continued 
performance  of  this  contract  until  contract 
completion  or  termination.  Such  notice  shall 
include  the  contract  number  and  each  such 
properfy  item's  acquisition  cost,  description, 
national  stock  number  (if  known),  and  either 
its  part  number  or  identification  number. 


(6)  The  Contractor  shall  take  all  raasonahle 
action  to  protect  damaged  Government 
furnished  properfy  from  further  damage  and 
to  physically  separate  such  property  from  all 
other  properfy. 

(7)  The  Contracting  Officer  may  replace, 
direct  the  Contractor  to  repair  or  replace,  or 
direct  the  Contractor  to  take  other 
appropriate  action  regarding  lost,  stolen, 
damaged,  or  destrtiyed  Government 
furnished  properfy  for  which  the 
Government  has  specifically  assumed  such 
risks  in  this  contract  When  lost,  rinmyil. 
stolen,  or  destroyed  Government  fiimiihed 
property  is  replaced  by  the  Government  or 
the  Contractor,  the  replacement  properfy 
shall  be  entered  into  the  properfy  contix)! 
system  as  a  Government  furnished  properfy 
item.  Any  equitable  adjustment  incident  to 
such  direction  shall  be  detemiined  in 
accocdanoe  with  parapaph  (g)  of  this  clause. 

8.  Sectitm  252.245-7002  is  added  to 
read  as  follows: 

2S2.24S-7002    RIgMto  ._    _, 
Special  TooNng,  and  Special  Teal 


As  prescribed  in  245.102(bXi).  uae  the 
following  claiise: 

Right  to  Title— Equipment  Special  Tooling, 
and  Special  Test  Equipment  (XXX  IflXX) 
[a)  Dsfittitions. 
As  tised  in  this  clatise — 
"Contractor's  managerial  personnel" 
means  the  Contractor's  directors,  officers, 
and  any  of  the  Contractor's  managers, 
superintendents,  or  equivalent 
representatives  who  have  supervision  or 
dfrection  of  all  or  substantially  all  of  the 
Contractor's  business;  or  operations  at  a  site 
connected  with  performance  of  this  contract 

"Equipment"  means  items  whose  use  is 
not  limited  to,  or  with  only  minor 
modification  would  be  limited  to,  the 
development,  production,  or  maintenance  of 
a  particular  item  or  the  performance  of  a 
particular  service.  The  term  includes,  but  is 
not  limited  to,  automatic  data  processing 
equipment,  office  eqwpment  omstruction 
equipment,  hand  tools,  mf  h{T>^.  tools  (other 
than  special  tooling),  test  equipment  (other 
than  special  test  equipment  or  components 
thereof),  furniture,  and  vehicles. 

"Government  properfy"  means  property 
the  Govwnment  owns  or  leases. 

"Government  furnished  propertjr"  "»—"■ 
properfy  provided  by  the  Government  to  a 
contractor  for  performance  of  a  contract 

"Low  value  properfy"  meaiu  equipment 
special  tooling,  or  special  test  equipment  that 
has  an  acquisition  cost  of  $2,500  or  less  and 
is  not  sensitive  properfy. 

"Material"  means  properfy  to  be  consumed 
or  expoided  to  perform  a  service  or  produce 
a  deliverable  end  item  and  properfy 
incorporated  into  or  attached  to  an  end  item. 
The  term  includes  assemblies,  componaats. 
parts,  raw  and  processed  materials,  and 
supplies  that  may  be  consumed  in  normal 
use  in  performing  a  contract  It  does  not 
include  equipment  real  properfy,  special  test 
equipment  ^tecial  tooling,  or  tmique  Federal 
property. 

"Nonprofit  organization"  "Miafia  a  business 
entify  organiaad  and  opetaled  exclusively  for 
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charitable,  scientific,  or  educational 
purpoMS,  the  net  earnings  of  which  do  not 
inure  to  the  benefit  of  any  private 
shareholder  or  individual,  that  is  exempt 
firom  Federal  income  taxation  under  section 
!>01  of  the  Internal  Revenue  Code  and  does 
not  conduct  a  substantial  portion  of  its 
activities  carrying  on  propaganda  or 
otherwise  attempting  to  infiuence  legislation 
or  ftarticipating  in  any  political  campaign  on 
behalf  of  any  candidate  for  public  office. 

"Personal  property"  means  property  of  any 
kind  or  interest  in  it  except  rrnl  property, 
battleships,  cruisers,  aircraft  carriers, 
destroyers,  submarines,  and  records  of  the 
Government. 

"Plant  clearance  officer"  means  a  person 
appointed  to  perform  plant  clearance 
functions. 

"Precious  metals"  means  silver,  gold, 
pUtinum,  palladium,  iridium,  osmium, 
rhodium,  and  ruthenium. 

"Preventive  maintenance"  means  regularly 
scheduled  maintenance  performed  to  sustain 
suitability  for  intended  use  and  detect  and 
correct  minor  deficiencies  before  they  result 
in  serious  consequences. 

"Property"  means  real  and  personal '  ' 
property. 

"Property  administrator"  means  a  person 
appointed  to  perform  Government  property 
administration. 

"Real  property"  means  land  and  rights  in 
land,  ground  improvements,  utility 
distribution  systems,  and  buildings  and  other 
structures.  It  does  not  include  foundations 
and  other  work  necessary  for  installing 
special  tooling,  special  test  equipment,  or 
equipment. 

"Scrap"  means  personal  property  that  has 
no  value  except  its  basic  metallic,  mineral,  or 
organic  content 

"Sensitive  property"  means  property 
potentially  dangerous  to  tl^  public  safety  or 
security  if  stolen,  lost,  or  misplaced,  or  that 
must  be  subject  to  exceptional  physical 
security,  protection,  control,  and 
accountability  such  as  classified  property, 
weapons,  ammunition,  explosives,  controlled 
substances,  radioactive  materials,  hazardous 
materials  or  wrastos,  or  precious  metals. 

"Special  test  equipment"  means  a  test  unit 
or  units  designed,  febricated,  or  modified  to 
accomplish  special  purpose  testing, 
groupings  of  such  items,  that  are 
interconnected  and  interdependent  so  as  to 
become  a  new  functional  entity., 

"Special  tooling"  means  items,  such  as 
jigs,  dies,  fixtures,  molds,  patterns,  taps, 
gauges,  or  other  equipment  and 
manufacturing  aids,  that  are  of  such  a 
specialised  nature  that  without  substantial 
modification  or  alteration  their  use  is  limited 
to  the  development,  production,  repair,  or 
maintenance  of  particular  supplies  or 
components  thereof,  or  to  the  performance  of 
paitkuiar  services. 

"Unique  Federal  property"  means 
Government  owned  personal  property,  or 
components  thereof,  that  is  specially 
deaignwd  to  perform  or  support  the  mission 
of  one  or  more  Federal  agencies  and  is  not 
available  to  the  public. 

"Work  in  process"  means  bench  stock 
materials,  complete  or  incomplete  hbricated 
ports,  subassemblies,  assemblies,  and  similar 


items  that  are  created  during  production  of 
deliverable  end  items  or  are  required  to 
construct  special  tooling  or  special  test 
equipment  needed  to  produce  deliverable 
end  items. 

(b)  Right  to  title. — (1)  Fixed-price  contracts. 
The  Government  has  the  right,  at  no  change 
in  contract  price,  to  take  title  to  each  special 
tooling  or  special  test  equipment  item 
acquired  or  Cabricated  by  the  Contractor  that 
is  not  required  to  be  delivered  under  this 
contract  if  the  item's  cost  is  allocable  to  this 
contract  as  a  direct  cost. 

(2)  Cost-reimbursement  contracts.  The 
Government  has  the  right,  at  no  change  in 
cost  or  fee,  to  take  title  to  each — 

(i)  Special  tooling  or  special  test  equipment 
item  acquired  or  fabricated  by  the  Contractor 
that  is  not  required  to  be  delivered  under  this 
contract  if  the  item's  cost  is  allocable  to  this 
contract  as  a  direct  cost 

(ii)  Item  of  equipment  acquired  or 
fabricated  by  the  Contractor  that  is  not 
required  to  be  delivered  under  this  contract 
if  the  item's  cost  is  greater  than  $2,500  and 
is  allocable  to  this  contract  as  a  direct  cost 

(3)  Expiration.  The  Government's  rights  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  clause  end 
upon  expiration  of  the  time  period  in 
paragraph  (e)  of  this  clause. 

(c)  Reports.  (1)  The  Contractor  shall  submit 
to  the  Contracting  Officer  a  report  identifying 
right  to  title  items  as  soon  as  practicable 
during  contract  performance  but  not  later 
than  the  earlier  of— 

(i)  90  days  prior  to  completion  of 
scheduled  deliveries  (other  than  technical 
data)  under  this  contract:  or 

(ii)  30  days  following  the  Contractor's 
determination  that  a  right  to  title  item  is  no 
longer  required  for  contract  performance. 

For  each  right  to  title  item  or  groups  of 
identical  items,  the  reports  shall  identify  the 
item's  or  group's — 

(i)  Nomenclature; 

(ii)  Quantify; 

(iii)  Acquisition  cost; 

(iv)  Contract  number, 

(v)  Part  number(s)  made  or  tested;  and 

(vi)  Identification  number. 

(d)  Storage.  The  Contractor  shall  store  each 
right  to  title  item  identified  in  a  report 
required  by  paragraph  (c)  of  this  clause  at  no 
increase  in  fee  or  price.  The  Contractor's 
storage  obligations  for  a  right  to  title  item  end 
when  the  Government  notifies  the  Contractor 
that  it  has  taken  title  to  that  itcrm  or  upon 
expiration  of  the  Government  notice  period. 
Items  shall  be  stored  in  a  manner  sufficient 
to  preserve  capabilify  and  provide  protection 
from  damage.  If  the  Government  requires 
items  to  be  stored  subsequent  to  the 
Government's  assumption  of  title,  the 
Contractor  might  be  entitled  to  an  equitable 
adjustment  as  provided  in  [>aragrapb  (g)  of 
this  clause. 

(e)  Assumption  of  title.  (1)  The 
Government  must  notify  the  Contractor  that 
it  is  taking  title  to  an  item  or  items  «vithin 
120  days,  or  such  other  period  mutually 
agreed  upon,  following  receipt  of  a  report 
required  by  paragraph  (c)  of  this  clause  or 
other  written  notice  from  the  Contractor 
identifying  the  item  or  items  as  no  longer 
required  for  performance  of  this  contract 


(2)  The  Government's  notice  shall  be  in 
writing,  shall  identify  the  item(s).  and  may. 
in  any  combination — 

(i)  Provide  packing,  packaging,  marUng 
and  shipping  instructions; 

(ii)  Direct  the  Contractor  to  prepare  the 
properfy  for  storage  at  the  Contractor's 
fecilify  or  a  Government  facilify;  or 

(iii)  Provide  instructions  when 
accountability  is  to  be  transferred  to  another 
contract 

(3)  The  Contractor's  storage  obligations  are 
not  diminished  if  the  Govenmient  notice 
period,  or  any  extension  thereof,  extends 
beyond  the  date  contract  deliveries  are 
completed. 

(f)  Marking.  The  Contractor  shall  lagibty 
and  coEispicuously  mark  properfy  to  which 
the  Government  has  taken  title  under  this 
contract  with  the  phrase  "U.S.  Covemmeat 
Properfy"  (or  a  similar  phrase  that  conveys 
Government  ownership),  as  soon  as 
practicable  following  the  Government's 
assiunption  of  title. 

(g)  Price  adjustment.  The  cost  and  fee  of  a 
cost-reimbursement  contract  or  the  price  of  a 
fixed-price  contract  may  be  equitably 
adjusted  for  costs  incurred  by  the  Contractor 
to  store,  prepare  for  storage,  package,  pack, 
or  mark  for  shipment,  the  equipment,  special 
tooling,  or  special  test  equipment  to  which 
the  Government  has  taken  title.  Any 
adjustment  shall  be  made  in  accordance  with 
the  procedures  of  the  Changes  clause  of  this 
contract  and  only  to  the  extent  the 
Contracting  Officer's  actions  under  paragraph 
(e)  of  this  clause  required  the  Contractor  to 
incur  costs  that  it  would  not  have  incurred 
under  customary  commercial  practices. 

(h)  Risk  of  loss.  The  Contractor  is 
responsible  for  any  loss,  theft,  or  destruction 
of,  or  damage  to,  right  to  title  items  duriog 
the  period  commencing  upon  the 
Government's  delivery  of  the  notice  required 
by  paragraph  (e)  of  this  clause  and  ending 
upon  placement  aboard  a  carrier's 
conveyance  (f.o.b.  origin)  or  delivery  at  the 
specified  f.o.b.  destination  point 

(i)  Flow  down.  The  Contractor  shall  insert 
this  or  a  substantially  similar  clause  in  all 
contracts  and  similar  instruments  with  its 
first-tier  subcontractors  or  suppliers,  otfaar 
than  subcontractors  or  suppliers  of 
commercial  items,  that  will  febricate  or 
acquire  equipment,  special  tooling,  or  special 
test  equipment  for  performance  of  this 
contract. 

(End  of  clause) 

ALTERNAl^  I  (XXX  19XX).  As  prescribed 
in  245.102(b)(ii),  substitute  the  following 
paragraph  (b)  for  paragraph  (b)  of  the  baite 
clause: 

(b)  Ri^t  to  title— (\)  General.  The 
Government  has  the  right,  at  no  change  in 
cost  or  fee,  to  take  title  to  each — 

(i)  Special  tooling  or  special  test  equipment 
item  acquired  or  fabricated  by  the  Contractor 
that  is  not  required  to  be  delivered  under  this 
contract  if  the  item's  cost  is  allocable  to  this 
contract  as  a  direct  cost 

(ii)  Item  of  equipment  acquired  or 
fabricated  by  the  Contractor  that  is  not 
required  to  be  delivered  under  this  contract 
if  the  item's  cost  is  greater  than  $2,500  and 
is  allocable  to  this  contract  as  a  direct  cost 

(2)  Expiration.  Except  as  provided  in 
paragraph  (b)(3)  of  this  clause,  the 


Federal  Regirter  /  Vbl.  62,  No.  201  /  Friday,  October  17,  1997  /  Proposed  Rules  54015 


Govemmant's  rights  in  paragraphs  (b)(l)(i) 
and  (bKlKii)  of  mis  clause  end  upon 
expiration  of  the  time  period  in  paragrq>h  (e) 
of  this  clause. 

(3)  Relinquishment  of  rights.  Prior  to 
purrhoslng  equipment,  special  tooling,  or 
special  test  equipment  with  Government 
fimds  provided  for  the  conduct  of  basic  or 
applied  researt:h,  nonprofit  organizations 
whose  primary  purpose  is  the  conduct  of 
scientific  research  or  nonprofit  institutions  of 
higher  education  (see  FAR  35.014)  may 
request  the  Contracting  Officer  to  relinquish 
the  Government's  right  to  take  title  of  such 
items.  If  the  Contracting  Officer  agrees,  prior 
to  purchase,  the  Contractor  shall  have  title  to 
each  such  item  having  an  acquisition  cost 
less  than  $5,000.  The  Contractor  shall  furnish 
the  Contracting  Officer  a  list  of  all  piut^ased 
properfy  to  which  the  Government  has 
relinquished  right  to  tide  within  10  days 
following  the  end  of  the  calendar  quarter 
during  which  the  Contractor  receives  the 
properfy.  The  Contractor  agrees  that  it  will 
not  allocate  depreciation  or  amortization 
costs  for  such  property  to  any  existing  or 
future  Government  contract  and  such 
properfy  may  be  used  by  the  Government  or 
its  subomtractors  without  charge  in 
performance  of  any  Government  contract  or 
subcontract  thereunder.  As  a  condition  for 
the  Government's  relinquishing  its  rights  to 
title  under  this  clause,  the  Contractor,  by 
signing  this  contract  agrees  that — 

No  person  in  the  United  States  shall,  on 
the  ground  of  race,  color,  or  national  origin. 
be  excluded  from  participation  in,  be  dcnoied 
the  benefits  of.  or  be  otherwise  subjected  to 
discrimination  (42  U.S.C.  2000d)  under  this 
contemplated  financial  assistance  (title  to 
equipment  special  tooling  or  special  test 
equipment). 

9.  Section  252.245-7003  is  added  to 
read  as  follows: 

262.245-7003 
Control. 

As  prescribed  in  24$.102(c)(i),  tise  the 
following  clause: 

Government  Properfy  Control  (XXX 19XX) 

(a)  Definitions.  The  terms  defined  in  the 
Right  to  Title— Equipment,  Special  Tooling, 
and  Special  Test  Equipment  clause  of  this 
contract  have  the  same  meaning  in  this 
clause. 

(b)  General.  (1)  This  clause  is  applicable  to 
Govenunent  furnished  property  and 
Government  properfy  stored  by  the 
Contractor  at  the  Government's  direction 
including  properfy  to  which  the  Government 
has  taken  tide  under  the  Right  to  Title — 
Equipment,  Special  Tooling,  and  Special  Test 
Equipment  clause  of  this  contract  It  does  not 
apply  to  properfy  in  which  title  is  vested  in 
the  Government  solely  as  a  result  of  the 
fitiancing  provisioiu  of  this  contract 

(2)  The  Contractor  is  responsible  for  the 
maintenance,  protection,  and  preservation  of 
Government  properfy  in  its  or  its 
subcontractors'  possession.  The  Contractor 
shall  account  for  such  properfy  as  required 
by  this  contract 

(3)  If  the  Contractor  does  not  have  a 
properfy  control  system  that  is  approwd  by 
the  Government's  [m>peify  admiiustrator.  it 


shall  establish  a  system  that  satisfies  the 
requirements  of  this  clause  within  90  days 
following  contract  award  (or  such  other 
mutually  agreeable  period).  Notwithstanding 
any  other  provision  of  this  contract  regarding 
liabilify  fsr  loss,  theft,  or  destruction  of,  or 
damage  to.  Government  properfy  in  the 
Contractor's  or  its  subcontractors'  possession. 
the  Contractor  shall  be  liable  for  such  loss, 
theft,  destruction,  or  damage  until  its  system 
is  approved  by  the  Govenmient's  properfy 
administrator.  The  Contractor  shall  TnAJirfufn 
its  system  during  the  period  Government 
properfy  is  in  its  or  its  subcontractors' 
possession. 

(4)  The  Contractor  should  use  its  existing 
property  control  system  or  a  modification 
thereof  when  the  existing  or  modified  system 
satisfies  the  requirements  of  this  clause. 

(c)  Control  system  requirements.  The 
properfy  control  system  shall  include  written 
processes  for — 

(1)  Assessing  the  system's  efficiency  and 
effectiveness,  recommending  corrective 
action  or  general  improvements,  and 
implementing  appropriate  changes; 

(2)  Obtaining  approval  of  properfy  actions 
from  the  responsible  Government 
representative  no  later  than  the  time 
specified  in  this  contract  (when  such 
approval  is  required  by  this  contract)  and 
appropriately  documenting  such  apprdval; 

(3)  Inspecting  properfy  acquired  l^  the 
Contractor  or  furnished  by  the  Government 
for  performance  of  this  contract  upon  receipt; 

(4)  Identifying  Government  properfy 
received  by  the  Contractor  that  was  intended 
for  other  persons  or  discrepancies  between 
the  type,  quantify,  or  condition  of 
Government  furnished  properfy  shipped  to 
and  actually  received  by  the  Contractor  and 
initiating  corrective  action; 

(5)  PrompUy  entering  all  Government 
properfy  into  the  properfy  control  system; 

(6)  Ensuring  that  Government  properfy  is 
properly  classified  (see  paragraph  (f)(2)(viii) 
of  this  clause); 

(7)  Ensuring  that  Government  property's 
used  only  as  authorized  by  the  Contracting 
Officer 

(8)  Controlling  the  distribution  and  rettim 
of  pilfarable  property; 

(9)  Scheduling  and  monitoring        '  , 
Government  properfy  maintenance  to  ensure 
timely  performance  and  recording  of  all 
maintenance  actions; 

(10)  Acciirately  recording  by  type  and 
quantify  Government  furnished  material 
consumed  during  contract  performance; 

(11)  Performing,  reporting,  and  recording 
all  inventories  required  by  this  contract; 

(12)  Identifying  and  reporting  lost, 
damaged,  or  destroyed  Government  properfy 
and  generating  corrective  action 
recommendations; 

(13)  Maintaining  special  securify  for    . 
classified  or  sensitive  properfy 
commensiirate  with  the  properfy's  securify 
classification,  special  handling  requirements, 
or  both; 

(14)  Accurately  preparing  and  timely 
submitting  the  records  and  reports  required 
by  this  contract; 

(15)  Ensuring  the  subcontractors  have 
adequate  procedures  for  the  control  and 
protection  of  Government  property; 


(16)  Justifying  the  continued  need  for 
Government  properfy  to  perform  this 
contract 

(17)  Moving  and  storing  Govemmeat 
properfy  in  a  mannw  commensurate  with  the 
property's  hsndling  and  storage 
requirements;  and 

(18)  Disposing  of  Govenunent  properfy  in 
accordance  with  the  requirements  of  this 
contract 

(d)  Access.  The  Government  shall  have 
access,  at  all  reasonable  times,  to  the 
premises  at  which  any  Government  properfy 
is  located  and  to  the  Contractor's 
Government  properfy  records  and  supporting 
infotmatioa. 

(e)  Property  contrd  system  submission, 
review,  and  approval.  (1)  Except  as  provided 
in  paragraph  (e)(2)  of  this  clause.  oSiarors 
shall  submit  th^  written  properfy  control 
sjrstems  and  processes  with  their  offer  if— 

(i)  The  offeror  does  not  have  an  existing 

Cpeify  control  system  or  its  existing  system 
not  been  approved  by  a  Government 
properfy  administrator, 

(U)  The  offeror's  properfy  control  system 
last  was  approved,  or  approval  validated, 
more  than  2  years  prior  to  the  date  of  its 
offer; 

(iii)  A  Government  properfy  administrator 
has  requested  corrections  to  the  ofieror's 
system  or  procedures  and  such  corrections 
have  not  been  made;  or 

(iv)  Approval  of  the  system  has  been 
withdrawn. 

(2)  The  submission  requirements  in 
peragraph  (e)(1)  of  this  clause  do  not  apply 
to  ofiiarors  that  have  a  Govenunent  properfy 
system  that  has  been  approved  or  valicUted 
fay  the  Government  no  more  than  2  yean 
prior  to  the  time  for  submission  ofiiers.  Such 
oSierors  are  required  only  to  submit  to  the 
Government's  properfy  administrator,  within 
90  days  following  contract  award,  changes 
required  to  conform  the  system  with 
requirements  in  this  contract  The  ,,.  - 
submission  date  may  be  extended  by  the 
Government's  properfy  administrator  if  the 
property  administrator  detnmines  that  an 
extension  is  warranted. 

(3)  The  Government's  properfy 
administratbr  shall  review  the  Contractor's 
system  for  conformance  with  contract 
requirements  and  approve  or  require 
corrections  to  the  system  and  its 
implementing  procedures.  The  Contractor 
shall  accomplish  the  required  corrections  at 
no  change  in  price  or  fae. 

(4)  The  Government  may  review  the 
Contractor's  previously  approved  system  or 
require  the  Contractor  to  review  a 
subcontractor's  system  to  assure  compliance 
with  contract  requirements.  The 
Government's  properfy  administrator  may 
validate  approval  of,  require  corrections  to, 
or  with  the  Administrative  Contracting 
Officer's  concurrence,  withdraw  approval  of 
the  Contractor's  system  or  require  the 
Contractor  to  have  a  subcontractor's  system 
corrected.  The  Contractor  shall  implement 
corrections  required  by  the  Government's 
properfy  administrator  by  the  date  specified 
by  the  properfy  administrator  or  such  other 
date  a^eed  upon  at  no  change  in  price  or  fee. 
The  Contractor's  feilure  to  implement 
correctioiu  in  a  timely  manner  might  result 
in  the  system's  approval  being  withdrawn. 
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(5)  The  Contractor  shall  make  available  to 
the  Covenunent's  property  administrator  all 
records  and  related  information  reasonably 
required  to  verify  that  the  Contractor's  or  a 
•ubcontractor't  property  control  system 
conforms  to  contract  requirements.  Any 
disagreement  as  to  the  amount  or  type  of 
infannation  required  for  such  verification 
•hall  be  referred  to  the  Administrative 
Contracting  Officer  for  resolution. 

(f)  Property  records  and  supporting 
infonnation--{\]  Genera],  (i)  Tke  Contractor 
■hall  establish  or  maintain  a  propetty  record 
that  is  current  and  complete  for  each 
Government  property  item  in  its  (w  its 
subcontractors'  possession.  Identical  items 
may  be  consolidated  in  a  single  property 
recwd  if  the  consolidated  record  provides  the 
information  required  by  this  clause.  The 
Contractor  shall  identify  useable  components 
permanently  removed  from  Government 
property  as  Governmental  property  items, 
enter  such  items  into  its  property  control 
system,  and  establish  and  maintain 
appropriate  property  records.  Property 
records  created  by  a  subcontractor  that  has  an 
approved  property  system  may  be  used  in 
lieu  of  creatii]^  new  records. 

(ii)  If  the  Contractor  has  an  approved 
property  control  system,  its  docimtents 
evidencing  receiftt  and  issue  shall  be  the 
property  control  records  for  Government 
material  issued  for  immediate  consumption. 

(iii)  When  the  Govmnment  is  responsible 
for  the  replacement  of  a  property  itnn  under 
this  contract  and  has  elected — 

(A)  To  replace  or  have  the  Contractor 
replace  the  item,  the  Contractor  shall 
annotate  appropriately  the  property  record 
far  ttai  tan  being  replaced,  close  that  record, 
Md  carta  a  new  property  record  for  the 
npIaoMBent  item;  or 

(B)  Not  to  replace  or  have  the  Contractor 
replace  the  item,  the  Contractor  shall  cloae 
the  property  record  for  that  item. 

(iv)  liie  Government  shall  provide  the 
acquisition  cost  for  Government  furnished 
property  tvithin  30  days  following  delivery  of 
the  property  to  the  Contractor.  The 
Contractor  shall  notify  the  Government's 
property  administrator  promptly  if  the 
acquisition  coet  information  is  not  received 
within  the  period. 

(v)  Property  records  are  not  required  for 
work  in  process. 

(2)  Standard  information.  Each  property 
control  record  shall  f™****"  the  following 
information. 

(i)  The  item's  name,  description,  and 
nttwial  stock  number  (if  the  item  has  a 
mtkmai  stock  number).  The  national  stock 
mimber  for  property  controlled  by 
documents  evidencing  that  receipt  and  issue 
is  not  required  until  property  disposal. 

(ii)  Contract  number  or  equivalent  code 


(iii)  Quantity  received,  issued,  and  on 


(iv)  The  date  of  the  most  recent  physical 
inventory  or  other  posting  reference. 

(v)  Acquisition  coat 

(▼i)  Current  location  (for  low  value 
property,  identify  the  Initial  location  only). 

(vii)  The  most  recent  transaction  date. 

(viii)  The  property's  classification.  (Use 
only  one  of  the  following  for  each  pcopai^ 


item:  Land,  Buildings,  Other  Real  Property. 
Equipment.  Special  Test  Equipment.  Special 
Tooling,  Unique  Federal  Property,  or 
Material) 

(3)  Additional  information — (i)  Special  test 
equipment  records.  The  Contractor  shall 
provide  the  information  required  by 
paragraph  (0(2)  of  this  clause  for  each  general 
purpose  test  equipment  item  that  is  a 
removable  or  reusable  component  or 
Government  owned  special  test  equipment  it 
removal  and  reuse  is  economically  feasible. 

(ii)  Equipment  records.  Each  record  shall 
include  the  manufecturer's  name. 
Commercial  and  Government  Entity  (CAGE) 
code  or  equivalent  information,  serial 
number,  and  model  or  part  number. 

(iii)  Real  property  records.  (A)  Records  are 
not  required  for  portable  buildings  or 
facilities  specifirally  acquired  or  constructed 
for  tests  that  will  result  in  the  destruction  of 
such  buildings  or  facilities. 

(B)  Real  property  records  must  be  itemized, 
indexed,  and  contain  a  description  of  the 
property,  its  location,  original  acquisition 
coet,  a  description  of  property  alterations 
made  or  construction  work  performed  by  the 
Contractor  including  an  identification  of  the 
construction  sites  supporting  such  alterations 
or  construction,  and  separately  identify  the 
cost  of  such  alterations  or  construction. 
Supporting  documentation  shall  include 
maps,  drawings,  plana,  specifications,  and,  if 
neceasary,  supplementary  data  needed  to 
completely  describe  and  value  the  property. 

(C)  Costs  incurred  by  the  Government  or 
the  Contractor,  to  acquire,  construct,  alter,  or 
improve  Government  owned  or  leased  real 
property,  including  additions,  expansions, 
extensions,  conversions,  shall  be  added  to 
the  property's  acquisition  cost  if  they 
increase  the  value,  life,  utility,  capability,  or 
serviceability  of  the  property. 

(D)  The  real  property  records  shall  be 
modified  and  annotated  with  a  statement  of 
the  pertinent  fects  when  property  is  sold, 
transferred,  donated,  destroyed,  abandoned 
by  the  Govanament  in  place,  or  condemned. 

(rv)  Records  of  maintenance  actions.  The 
property  records  for  items  requiring 
maintenance  shall  contain  the  maintenance 
schedule,  the  dates  maintenance  actions  were 
performed,  and  identify  and  deficiencies 
discovered. 

(y)  Scrap  recordg.  (A)  The  acnp  records 
shall  provide  the — 

(1)  Contract  number  or  equivaleot  code 
designation  from  which  the  scrap  was 
derived; 

(2)  Scrap  classification  by  material  content: 
and 

(3)  Disposition  and  dis[)Osition  dates. 
(B)  When  Contractor  and  Government 

owned  property  of  the  same  stock  or 
classification  are  used  to' produce  an  item  or 
any  component  thereof  and  propetty 
scrapped  during  such  production  cannot  be 
identified  as  Contractor  or  Government 
owned  property,  the  Government  property 
scrap  records  shall  reflect  a  proportional, 
equitable  share  of  such  scrap. 

(vi)  Property  returned  under  warranty.  The 
Contractor  shall  establish  a  separate  property 
record  for  each  item  returned  for  correction 
under  a  wrarranfy  and  maintain  the  records 
on  a  contract-by-contract  basis.  The  records 


shall  identify  the  date  Received,  the  contract 
number  under  which  the  item  was  returned, 
the  corrective  action  performed,  ana  the  date 
the  item  is  returned  to  the  Government  Once 
a  property  record  has  been  established, 
identical  items  received  for  corrective  action 
shall  be  added  to  the  established  record  and 
the  information  required  by  this  paragraph 
maintained  for  each  item. 

(vii)  Sensitive  property.  Property  records 
shall  legibly  and  conspicuously  identify 
sensitive  propoty. 

(g)  Reports— {\)  Government  property.  The 
Contractor  shall  report  all  Government 
property  accountable  under  this  contract  that 
is  in  its  or  its  subcontractors'  possession  as 
of  September  30  of  each  calendar  year  or 
upon  completion  of  all  property  disposal 
actions  under  this  contract,  whichew  is 
sooner.  The  report  shall  be  pref>ared  using 
Standard  Form  1422,  U.S.  Government 
Propierty  in  the  Custody  of  Contractora  (or  an 
agency  equivalent  furnished  by  the 
Contracting  Officer),  and  submitted  to  the 
Government's  property  administrator  no  later 
than  October  31  of  each  calendar  year. 

(2)  Migdirected  Government  property.  The 
Contractor  shall  submit  a  written  report  to 
the  Government's  property  administrator 
immediately  following  receipt  of  Government 
property  intended  for  another  person  or 
Government  property  not  required  for 
performance  of  a  Government  contract  and 
request  disposition  instructions.  To  the 
extent  practical,  the  report  shall  identify  the 
shipment's  content,  the  intended  recipieDt. 
the  carrier  that  made  delivery,  the 
Government  activity  from  which  the 
shipment  originated,  and  the  shipment's 
currant  location. 

(3)  Late  Government  furnished  property. 
The  Contractor  shall  report  to  the  Contracting 
Officer,  with  a  concurrent  copy  to  the 
Government's  property  administrator,  a 
bilure  to  receive  Government  furnished 
property  at  the  time  stated  in  the  contract  or, 
when  a  time  is  not  stated,  in  sufficient  time 
to  enable  the  Contractor  to  meet  the 
contract's  delivery  or  performance  dates. 
Each  report  shall  forward  the  Contractor's 
estimate  of  the  extent  to  which  such  feihue 
has  afEscted  or  might  affect  contract 
performance. 

(h)  Physical  inventories.— (i)  Periodic. 
Except  for  low  value  property  and  work  in 
process,  the  Contractor  shall  periodically 
physically  inventory  all  Government 
pro{>erty  in  its  possession.  The  Contractor, 
with  the  approval  of  the  property 
administrator,  shall  establish  the  method, 
frequency,  and  procedures  for  such 
inventories  to  ensure  that  the  existence  and 
location  of  such  property  are  acciuately 
established  and  the  reoMrds  and  reports 
required  by  this  clause  are  complete  and 
accurate.  For  purposes  of  this  clause, 
electronic,  optical,  electro-magnetic,  or 
similar  inventory  systems  approved  by  the 
Government's  property  administrator  satisfy 
the  requirement  for  physical  inventories. 

(2)  Contract  termination  or  completion 
inventories.  The  Contractor  shall  inventory 
all  property  furnished  by  the  Government 
and  all  property  to  which  the  Government 
has  taken  title  under  this  contract 
immediately  followring  a  notice  of 
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termination  or  partial  termination  of  this 
contract  or  upon  completion  of  deliveries  or 
performance  under  the  contract  except 
property  that  is  authorized  for  use  on  a 
follow-on  or  other  Government  contract 
Such  property  does  not  have  to  be 
inventoried  if  the  Contractor  has  notified  the 
property  administrator  that  record  balances 
have  been  transferred  to  the  receiving 
contract. 

(3)  Restriction.  The  Contractor  personnel 
who  perform  ph3rsical  inventories  shall  not 
be  the  same  individuals  who  maintain  the 
property  records  required  by  this  contract  or 
have  custody  of  the  property  unless 
authorised  to  do  so  by  the  property 
administrator. 

(i)  Markings.  Promptly  following  receipt  of 
Government  fumishMl  property,  the 
Contractor  shall  determine  whether  the 
property  bean  a  Government  ownenhip 
marking,  legibly  and  conspicuously  maik 
unmarked  property  with  the  phrase  "U.S. 
Government  Property"  (or  a  similar  phrase 
that  conve3rs  Government  ownership),  and 
replace  any  control  numbera  affixed  by 
otben  with  the  Contractor's  control  number. 

(1)  Overseas  contracts.  In  a  contract 
performed  outside  the  United  States,  its 
territories,  or  possessions,  the  words 
"Government"  and  "Government  furnished," 
as  used  in  this  clause,  mean  "United  States 
Government"  and  "United  States 
Government  furnished,"  respectively. 

(End  of  clause) 

ALTERNATE  I  (XXX 19XX)  As  praaaibed 
in  245.102(cKU).  stibsdtuts  the  foUowii« 
pttegraphs  (f)  and  (g)  for  paragraphs  (f)  snd 
[gj  of  thB  basic  clause: 

(f)  Property  records.  The  Contractor  shall 
estal>lish  a  separate  property  record  far  each 
Government  properfy  item  returned  far 
comction  uxuler  a  warranfy  and  maintain  the 
records  on  a  contract-by-contract  basis.  The 
records  shall  identify  the  item's  name, 
description,  property  classification,  and 
national  stock  number  (if  the  item  has  a 
national  stock  number),  the  date  received,  the 
contract  number  under  which  the  item  was 
returned,  the  corrective  action  performed, 
and  the  date  the  item  is  returned  to  the 
Government  Once  a  properfy  record  has 
bean  aafahHihed,  identical  items  received  fm 
conective  action  shall  be  added  to  the 
estrf>Hshwd  record  and  the  infannation 
required  by  this  paragraph  maintained  far 
eechitent. 

(g)  Reports. — (1)  Misdirected  Govenunent 
property.  The  Contractor  shall  submit  a 
written  report  to  the  Government's  properfy 
administrator  immediately  following  receipt 
of  Government  property  intended  ft>r  another 
person  or  Covemment  properfy  not  required 
for  I'M  Him wnf*  of  a  Government  contract 
and  request  dispositicm  instructions.  To  the 
extent  practical,  the  report  shall  identify  the 
shipment's  content,  the  intended  recipient, 
the  carrier  that  made  delivery,  the 
Government  activify  from  which  the 
shipment  originated,  and  the  shipment's 
current  location. 

(2)  Late  Government  famidted  property. 
The  Contractor  shall  report  to  the  Contracting 
Officer,  with  a  concurrent  copy  to  the 
Government's  properfy  administrates,  a 
failure  to  receive  Govenmient  furnished 


properfy  at  the  time  stated  in  the  contract  or, 
when  a  time  is  not  stated,  in  sufficient  time 
to  enable  the  Contractor  to  meet  the 
contract's  delivery  or  performance  dates. 
Each  report  shall  forward  the  Contractor's 
estimate  of  the  extent  to  which  such  failure 
has  affected  or  might  affect  contract 
pwifuimanre. 

[FR  Doc.  97-27438  Filed  10-16-97;  8:45  am] 


d)EPARTMENT  OF  DEFENSE 

48CFRPart2S2 
[DFARSCeaeVr-OOai 

Defame  Federal  AcouiaMon 
ReQutaHofi  Suppleinenti  RepofUno  of 
Contrect  Peffonnence  Outside  t 


MJOtcy.  Deportment  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 


The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defimse  Federal  Acquisition  Regulation 
Supplement  pFARS)  to  raise  the 
threshold  for  reporting  contract 
performance  outside  £be  United  States 
from  $25,000  to  the  simplified 
acquisition  direshold,  imder  contracts 
exceeding  $500,000. 
DATES:  Comment  date:  Ckimments  on  the 
proposed  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  befbie  December  16, 1997,  to  be 
considered  in  the  formulation,  of  the 
finalrule. 

ADORCnES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams,  PDUSD  (A&T)  DP 
(DAR).  IMD  3D139,  3062  Defense 
Penta^n.  Washington.  DC  20301-3062. 
Telefex  niunber  (703)  602-0350. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfenflacq.osd.mil 

Please  cite  EH'ARS  Case  97-D029  in 
all  correspondence  related  to  this  issue. 
E-mail  comments  should  cite  DFARS 
Case  97-D029  in  the  subject  line. 
FOR  FURTHER  WTORMATIOW  CONTACT:  Ms. 
Amy  Williams.  (703)  602-0131. 

SUPPLBBfTARV  MRMMATKM: 


The  clause  at  DFARS  252.225-7026. 
Reporting  of  (Contract  Performance 
Outside  die  United  States,  presently 
requires  a  contractor  to  sutunit  a  report 
to  the  Deputy  Director  of  Defense 
Proctuement  (Foreign  Contracting) 
imder  a  contract  exceeding  $500,000, 
when  any  part  that  exceeds  $25,000  will 
be  pesfonned  outside  the  United  States, 


tmless  a  foreign  place  of  performance  is 
the  principal  place  of  performance  and 
was  indicated  as  such  in  the  ofifer  for  the 
contract.  This  rule  proposes  to  increase 
the  $25,000  threshold  to  the  simplified 
acquisition  threshold  ($100,000).  In 
addition,  the  rule  proposes  to  increase 
the  threshold  for  incorporation  of  the 
clause  in  first-tin  subcontracts  from 
$100,000  to  $500,000.  These 
amendments  are  expected  to  reduce 
information  collection  reqtiirements  by 
approximately  40  percent 

B.  Regolalory  FlejdbtUty  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601.  et  esq. 
Annually,  approximately  55  contractors 
submit  a  total  of  approximately  1400 
reports  of  contract  performance  outside 
Um  United  States.  Reporting  varies  from 
1  to  50  reports  per  contractor.  Most  of 
the  contractors  that  submit  the  reports 
are  not  small  businesses,  and  the  repast 
is  not  excessively  time-constuning.  An 
initial  regulatory  flexibility  analysis  has 
therefore  not  been  perfrnmed. 
Comments  are  invited  from  smaU 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
conceacning  the  afiected  DFARS  subpart 
also  will  be  considered  in  accordance 
with  5  U.S.C  610.  Stich  conunents 
should  be  submitted  separately  and 
should  dte  CH'ARS  Case  97-D02g  in 
couespondence. 

C  Pa|ieiHuik  KeoBCliaB  Act 

The  rule  will  result  in  a  reduction  of 
paperworic  burden  on  contractors.  The 
cleuse  at  DFARS  252.225-7026 
presently  has  an  approved  anniud 
information  collection  requirement  of 
900  hours  imder  Office  of  Management 
and  Budget  Qearance  Number  0704- 
0229.  Based  on  a  review  of  1995  and 
1996  data,  it  is  estimated  that  the 
amendments  in  this  rule  will  reduce 
annual  information  coUection 
requirements  by  apiHOximately  360 
hours. 

lJtafgi*tsciifai4lCraPartaM 

Govenoment  procuremenL 
IficWsP.PslBnsa, 
Sxecative  Editor,  Defatue  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  part  252  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  252  continues  to  read  as  follows: 

Aetherify  41  U.S.C.  421  and  48  CFR 
Cheplarl. 


34018  Fadaral  Rggfater  /  Vol.  62.  No.  201  /  Friday,  October  17,  1997  /  Proposed  Rules 


PART  2S2-SOLJCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  2S2.22S-7026  is  amended 
by  revising  the  clause  date  tmd  the 
introductory  text  of  paragraph  (aK3);  by 
redesignating  paragraphs  (dKi).  (d)(ii), 
and  (dNiii)  as  par^raphs  (dXD.  (d)(2). 
and  (dX3),  respectivaly;  and  by  revising 
paragraph  (cKl).  The  revised  text  reads 
asfbllowi: 


REPORTING  OF  CXDNTRACT 
PERFORMANCE  OUTSIDE  THE 
UNITED  STATES  (XXX  19XX) 

(a)"   •   • 

(3)  Contracts  exceeding  S500.000, 
when  any  part  that  exceeds  the 
simplified  acquisition  threshold  in  Part 
2  of  the  Federal  Acquisition  Regulation 
will  be  performed  outside  the  United 
States,  unless  a  foreign  place  of 
perfonnanceia — 
•        •        •        •        • 

(1)  The  Contractor  shall  include  a 
clause  substantially  the  same  as  this  one 
in  all  first-tier  subcontracts  exceeding 
$500,000.  except  subcontracts  for 
commercial  items,  construction,  ores, 
natural  gases,  utiliti^.  petroleum 
products  and  crudes,  timber  (logs),  or 
subsistence. 


(FR  Doc  97-27437  FUad  10.16-97:  S:45  am] 


DEPARTMENT  OF  THE  MTERIOR 


SOCFRPwtIT 
DEPARTIENT  OF  COMMERCE 


S0CFRPwt227 


I  PMnM;  MMSay  Hndhig  for  a 
PMWon  To  LM IIM  Atlanlic  Sturgoon 
(AdpanMT  oxyrMndHM  oxyrMnchus) 
In  ttw  Unilid  SMM  as  EndMtgMvd  or 


r:  Hsh  and  WildlifiB  Service, 
Intaiior  National  Marine  Fisheries 
Service.  National  Oceanic  and 
Atmospheric  Administration, 
Commerca. 

ACnON:  Notice  of  90-day  petition 
finding  and  request  for  information. 


:  The  U.S.  Fish  and  Wildlife 
Service  and  the  National  Marine 
Fisheries  Service  (collectively  the 
"Services")  announce  a  90-day  finding 
for  a  petition  to  add  the  Atlantic 
sturgeon  [Acipenser  oxyrhinchus 
oxyrhinchus),  where  it  continues  to 
exist  in  the  United  States,  to  the  List  of 
Threatened  and  Endangered  Wildlife 
and  to  designate  critical  habitat.  The 
Services  find  that  the  petition  presents 
substantial  information  indicating  that  « 
the  petitioned  action  to  list  Atlantic 
stu^eon  may  be  warranted.  The 
Services  are  now  initiating  a  status 
review  to  determine  whether  listing  of 
the  Atlantic  sturgeon  in  its  North 
American  range,  including  Atlantic 
Canada,  is  warranted,  and  to  prepare  a 
12-month  finding.  To  assure  that  the 
review  is  comprehensive,  the  Services 
are  soliciting  information  and  data  on 
this  species. 

DATES:  The  finding  announced  in  this 
document  was  made  on  October  2, 1997. 
Comments  and  materials  related  to  this 
petition  finding  must  be  submitied  to 
National  Marine  Fisheries  Service, 
Northeast  Region,  Habitat  and  FVotected 
Resources  Division,  at  the  A00AES8 
below,  by  December  16, 1997.  to  be 
considered  in  the  12-month  finding. 
ADOnEStES:  Information,  comments  or 
questions  concerning  the  Atlantic 
sturgeon  petition  should  be  submitted  to 
Christopher  Mantzaris,  Chief,  Habitat 
and  Protected  Resources  Division, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01930.  The  petition. 
finding,  supporting  data,  and  conunrats 
are  available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  above  address. 
RM  RMTMBI  WTOWIATIOW  OOffTACT: 
Mary  Colligan  (50S-281-9116)  or  Ray 
Santos  (508-281-9103)  at  the  above 
address,  or  Anne  Hecht  of  the  U.S.  Hsh 
and  Wildlife  Service  (508-443-4325). 


SUPPLaENTARY 


Jfom: 


Section  4(bX3XA)  of  the  Endangered 
Species  Act  of  1973,  as  ■nMm>4«d  (ESA) 
(16  U.S.C  1531-1544)  requires  that  the 
Services  make  a  finding  on  whether  a 
petition  to  list,  delist  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
To  the  oMTimnm  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptiy  in 
the  Federal  Ke^ster.  If  the  findingis 
positive,  the  Swvices  are  required  to 
commoice  a  status  review  of  Atlantic 
stiugeon  and  to  disclose  their  finriingg 


within  12  months  of  receipt  of  the 
petition  (12-month  finding). 

On  June  2.  1997,  a  petition  dated  May 
29, 1997,  was  received  by  the  Services 
from  the  Biodiversity  Legal  Foundation. 
The  petitioner  requested  the  Services  to 
list  Atlantic  sturgeon,  in  the  United 
States  where  it  continues  to  exist,  as 
threatened  or  endangered  and  to 
designate  critical  habitat  within  a 
reasonable  period  of  time  following  the 
listing.  The  petitioner  submitted 
biological,  distributional,  and  historical 
information  on  AUantic  sturgeon 
populations  and  identified  potential 
threats  including  commercial  fishing 
(directed  and  incidental),  river 
damming,  habitat  loss,  and  water 
quality.  Also,  the  {)etitioner  cited 
scientific  references  in  support  of  the 
petition. 

There  are  two  subspecies  of  Atiantic 
sturgeon.  The  fint  subspecies. 
Acipenser  oxyrhinckus  desotoi,  known 
as  Gulf  sturgeon,  occius  bom  the 
Mississippi  River  to  Tampa  Bay, 
Florida,  lliis  subspecies  was  listed  in 
1991  as  threatened  under  the  ESA.  The 
petition  and  this  finding  address  the 
second  subspecies.  Acipenser 
oxyrhinchus  oxyrhinchus,  known  as  the 
Atlantic  sturgeon,  which  is  distributed 
in  the  western  North  AUantic  finm 
Hamilton  Inlet,  Labrador,  south  to  the 
St.  Lucie  River,  Florida. 

AUantic  sturgeon  are  anadromous  fish 
that  may  live  up  to  60  years,  reach 
lengths  of  up  to  4  meten  (m)  (14  feet 
(ft)),  and  weigh  over  363  kilograms  (kg) 
(800  pounds  (lb)).  They  are 
distinguished  by  armcw-like  plates  and  a 
long  protruding  snout  Ventrally  located 
on  the  snout  is  a  protruding  mouth  with 
four  barbels  crossing  in  front.  Sturgeon 
are  omnivorous  benthic  feeders  eating 
opportunistically  and  filtering 
quantities  of  mud  along  with  their  food. 
Adult  sturgeon  diets  include  moUusks. 
gastropods,  amphipods.  isopods,  and 
fish.  Juvenile  sturgeon  feed  on  aquatic 
insects  and  other  invertebrates. 

Depending  on  geographic  location 
and  sex,  sturgeon  reach  sexual  maturity 
at  difiierent  ages.  Males  tend  to  reach 
maturity  faster  than  females  and  the 
average  age  of  maturity  for  both  males 
and  females  increases  with  increasing 
latitude  along  the  Atlantic  coast  Age  at 
sexual  maturity  for  males  ranges  from  5 
to  24  years,  and  for  females,  from  7  to 
30  years  (ASMFC  1990).  Sexually 
mature  sturgeon  begin  their  spawning 
run  as  ewly  as  March  (in  the  southern 
Atlantic  coast)  and  as  late  as  July  (in  the 
higher  latitudes).  Spawning  occurs  in 
flowing  fresh  or  estuarine  waters  with  a 
hard  botiom,  where  the  extremely 
adhesive  eggs  stick  together  in  clustera. 
After  hatching,  juveniles  may  remain  in 
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fraah/estuarine  waten  for  several  years. 
Juveniles  then  head  seaward  to  grow  to 
maturity  and  join  the  adult  migration 
run  which  can  range  many  miles  away 
from  their  home  rivers. 

Historical  records  from  the  early 
1800s  document  large  numbers  of 
sturgeon  in  many  riv«  systems  along 
the  Atlantic  coast.  It  does  not  appear 
that  the  historical  range  has  been 
reduced  significandy;  however,  remnant 
populations  in  some  river  systems,  if 
not  extirpated,  are  quite  small.  Systems 
presenUy  known  to  support  reproducing 
populations  are  the  Hudson  River  in 
New  York,  the  Aahepoo-Combahae- 
Edisto  River  system  in  South  Carolina, 
and  the  Altamiaha  and  Savannah  river* 
in  Georgia  (ASMFC  1997).  In  the 
Hudson  River,  numbers  of  juvenile 
sturgeon  were  estimated  at  less  than 
5,000  during  1994.  an  80  percent 
decline  frnm  the  25,000  juveniles 
believed  to  have  been  in  the  Hudson 
during  Uie  1970s  (New  York  State 
Department  of  Environmental 
Conservation  1996).  Recent 
docximentation  of  gravid  females  and/or 
young  of  the  year  exists  for  the  Delaware 
Rhrer  (DE),  James  River  (VA).  Roanoke/ 
Chowan  and  Cape  Fear  rivers  (NC).  and 
Santee/Cooper  riven  (SC)  (W.  Laney. 
USFWS.  pers.  comm.,  1997).  Additional 
research  is  needed  to  determine  the 
extent  of  reproduction,  if  any,  in  these 
livers. 

Both  commercial  fishing  and 
incidmtal  take  may  have  a  substantial 
effect  on  Atlantic  sturgeon.  Commercial 
fishing  is  frequently  cited  as  a  major 
raascm  for  the  species'  decline. 
Historical  commercial  landings  provide 
the  only  long-term  estimates  of  stock 
abundance;  unfortunately,  AUantic  and 
shortnose  sturgeon  woe  probably  not 
difierentiated  in  tiiose  records.  Annual 
commercial  harvest  levels  reached 
ap]noxim8tely  3  million  kg  (7  millicui 
lb)  at  the  end  of  the  nineteenth  centiiry. 
Since  that  time,  a  severe  decline  took 
place  with  annual  United  States 
commercial  landings  not  exceeding 
136.000  kg  (300,000  lb)  (ASMFC  1990). 
In  addition  to  directed  commercial 
fishing  for  sturgecm,  incidental  catches 
of  juvraiile  and  adult  sturgeon  in  State 
and  Federal  waters  are  &w]uenUy 
reported  as  having  a  substantial  impact 
(m  stocks.  Coast-wide,  the  1987 
incidental  catch  exceeded  the  directed 
catch  (ASMFC  1990).  Current 
inXonnation  indicates  that  Atlantic 
sturgeon  are  taken  incidentally  in  every 
commocial  type  of  fishing  gear. 

Prior  to  1990,  commercial  landings 
averaged  between  91,000  and  136,000 
kg  (200.000  and  300.000  lb)  per  year,  bi 
1990.  the  Atlantic  States  Marine 
Fisheries  Commission  (ASMFC). 


developed  an  Interstate  Fishery 
Management  Plan  for  Atlantic  sturgeon 
regulating  harvest  aad  initiated  a 
coordinated  stock  assessment  bom 
Maine  to  Florida.  The  goal  of  the  plan 
is  to  provide  framework  for  the 
restoration  of  AUantic  sturgeon  to 
fishable  abundance  throughout  its 
range.  The  plan  recommended  that  the 
stetes  control  harvests  by  adopting 
either — (1)  A  minimum  length  of  2.4  m 
(7  ft):  (2)  a  moratorium  on  dl  harvest: 
or  (3)  alternative  measxues  determined 
to  be  conservationally  equivalent  Coast- 
wide  lanitingB  fell  to  less  than  45.000  kg 
(100.000  lb)  by  1994;  but  in  1996.  the 
ASMFC  determined  that  the  current 
harvest  levels  were  ^till  too  large  for 
stock  recovery.  SubeequenUy,  all  bat 
two  states  have  banned  harvest  and 
those  (Delaware  and  Connecticut)  have 
reported  no  landings.  CurrenUy,  the 
ASMFC  is  considering  an  amendment  to 
the  plan  to  institute  a  coast-wide 
moratorium.  Due  to  the  ciurent  low 
levels  of  abundance,  long  life  cycle,  and 
sporadic  spawning,  a  moratorixun  would 
likely  have  to  last  decades  to  allow 
stock  recovery. 

Other  threats  to  Atlantic  stnigaon  end 
their  habitat  include  h^tat  loss  and 
degradation,  and  disease.  Dams,  mosdy 
censtnicted  during  the  1800s.  destroyed 
riverine  habitat  and  impeded  access  to 
upstream  areas,  and  may  have  played  a 
role  in  the  historic  dectiiie  of  this 
species.  Biologists  also  suspect  that 
sihation  and  water  pollution  may  be 
factors  in  rec«it  stiugeon  reproduction 
declines,  but  the  extent  is  unknown  (R. 
St  Pierre,  USFWS.  pers.  comm..  1997). 
Transportation  of  white  stiirgeon  to  the 
Atlantic  coast  for  the  pet  trade  may 
cause  genetic  and  health  impacta 
(disease)  to  Atlantic  sturgeon  if  released 
into  the  wild  (Laney.  pets,  comm., 
1997). 

The  Services  have  determined  that  the 
petitioners  have  adequately  presented 
infonnation  about  the  status, 
distribution,  and  abundance  of  Atlantic 
sturgeon,  in  addition  to  having 
identified  potential  threats  to  the 
species  in  the  United  States.  Aftar 
review  of  the  petition  and  information 
available  witltin  the  agencies'  records, 
the  Services  find  that  substantial 
information  has  been  presented  to 
indicate  that  the  petitioned  action  to  list 
the  Atlantic  sturgeon  may  be  warranted. 
A  statiu  review  will  now  be  conducted 
on  the  Atlantic  sturgeon  in  North 
America,  including  Atlantic  Canada. 
While  the  petition  was  limited  to  U.S. 
populations  of  sturgeon,  tiie  Services 
have  decided  to  expand  their  review  to 
mTAmpaffff  the  entire  North  American 
range.  R-iri«Hng  infumation  indicates 
Atlimtic  sturgeon  undertake  long 


migrations  and  therefore  a  broader 
scope  is  required  to  understand  stock 
structure  throughout  its  range. 

Within  one  year  from  the  date  the 
petition  was  received,  a  finding  wiU  be 
made  as  to  whether  listing  the  Atlantic 
sturgeon  is  warranted,  as  required  by 
section  4(bK3)(B)  of  Uie  ESA.  The 
petitfoner  also  requested  that  critical 
habitat  be  designated.  If  the  12-month 
finding  determines  that  the  petitioned 
action  to  list  the  Atlantic  sturgeon  as 
threatened  or  endangered  is  warranted, 
then  the  desigiAtion  of  critical  habitat 
would  be  addressed  at  that  time. 


Under  section  4(aXl)  of  the  ESA.  a 
species  can  be  detennined  to  be 
threatened  or  endangered  for  any  one  of 
the  following  reasons — K)  Pwaaitt  or 
threatened  destruction,  modification,  or 
curtailment  of  habitat  or  range;  (2) 
overutilixation  for  commercial, 
racreaticmal.  scientific,  or  educational 
purpoaes;  (3)  disease  or  predation;  (4) 
inadequacy  of  existing  regulatory 
Tiw»rhani«iw«;  or  (5)  othw  natural  or 
manmade  factors  affarting  Hb  continued 
existence.  i-i«Hng  determinations  are 
made  solely  on  the  best  scientific  and 
coounetcial  data  available. 

hdaraulioa  SoUcHad 

To  ensure  that  the  status  review  ia 
ciunplete  and  baaed  on  the  best 
available  scientific  and  commardal 
data,  the  Services  are  soliciting 
mformation  concerning  the  following — 

(1)  Current  and  historical  abundance 
and  distribution  of  Atlantic  sturgetn;  (2) 
existence  and  viability  of  r^iroducing 
populations;  (3)  thraata  to  the  species 
and  ita  habitat  (freah,  estuarine,  and 
marine);  (4)  ongoing  efibrts  to  protect 
Atlantic  sturgeon  and  their  habitat;  and 
(5)  whether  or  not  any  populaticxi  is 
threatened  oi  endan^red  baaed  i^xm 
the  above  listing  criteria.  The  Sen^oaa 
request  that  data,  information,  and 
mmnmnte  be  accompanied  by — (1) 
Supporting  documentation  siich  at 
map*,  bibliograjrfiic  refsrence,  at 
reprinta  of  pertinent  pxiblications:  and 

(2)  the  person's  name,  address,  and  any 
association,  institution,  at  business  that 
the  person  represents.  Such  infMmation 
may  he  submitted  to  the  above  addreaa. 

■afcuiiacaa  Oled 

ASMFC  FidwriM  Focus.  1097.  Specioa 

pnifilK  Atlantic  Stuigno.  Atlantic  Stalsa 
Marine  Fisfaarias  Coouniasian.  VoL  6, 
Iss.  3:  pp.  4-7. 

ASMFC  Draft  Publk  fafannation  DocubmoL 
1996.  Amanrimiint  1  to  the  Flahary 
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ASMFC  FisheriM  Management  Report  No. 
17.  1990.  Fishery  Management  Plan  for 
Atlantic  Stuigeon.  Atlantic  State*  Marine 
Fisheries  Commission,  Nov.  1990.  73  pp. 

New  York  State  Department  of 

Environmental  Conaervation.  1996.  DEC 
Announces  Emergency  Moratorium  on 
Atlantic  Sturgeon.  Nevrs  Release  dated 
Maicfa  22. 19B6. 

LMofSobiaclB 

SOCFRPaii  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Tmnspoitation. 

50CFRPaH227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Aetkoril^  The  authority  for  this  action  is 
the  Knrianyired  Species  Act  of  1973.  aa 
■mended  (16  U.S.C  1531  at  aeq.). 

Dated:  September  29. 1997. 
lai^RappafQrtQtfc, 
Director.  U.S.  F!s/i  and  WildlifB  Sernce. 

E)ated:  October  2. 1997. 
DavUL-BvaM, 

Depnty  AMtistant  AdntiniMtiatorfor  Fisheriea. 
Natiooal  Marine  Fisheries  Serrice. 
IFR  Doc.  97-27547  Filed  10-16-97;  8:45  am| 
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Fish  and  WUdlife  Service, 
Interior. 

ACTKM:  Proposed  rule  and  notice  of 

petition  findings 


r:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  list  the  cylindrical 
lioplax  [Uoplax  cyclostomaformis).  flat 
pebblesnail  [Lepyriuw  showaJteri),  and 
plicate  rocksnail  (Leptoxis  plicata)  as 
endangered:  and  the  painted  rocksnail 
[JLeptoxis  Uxniata],  round  rocksnail 
[Leptoxis  ampla),  and  lacy  elimia 
(EUmia  cienateUa)  as  threatened  species 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
Tnete  aquatic  snails  are  found  in 
localized  portions  of  the  Black  Warrior. 
Cahaba.  AJabama,  and  Coosa  rivers  or 
their  tributaries  in  Alabama. 


Impoundment  and  water  quality 
degradation  have  eliminated  the  six 
snails  firom  90  percent  or  more  of  their 
historic  habitat.  Surviving  populations 
are  currently  threatened  by  pollutants 
such  as  sediments  and  nutrients  that 
wash  into  streams  from  the  land  surface. 
This  proposed  rule,  if  made  Rnal,  would 
extend  the  Act's  protection  to  these  six 
snail  species. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  December 
16.  1997.  Public  hearing  requests  must 
be  received  by  December  1, 1997. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supenrsor,  U.S.  Fish  and 
Wildlife  Service,  6578  Dogwood  View 
Parkway,  )ackson.  Mississippi  39213. 
Comments  and  materials  received  will 
be  available  fur  public  ins{>ection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
I^ul  Hartfield  at  the  above  address,  or 
telephone  601/965-4900,  Ext  25. 

SUPPt^MBTTARY  MFORMATION: 

Barkground 

The  Mobile  River  Basin  (Basin) 
historically  supported  the  greatest 
diversity  of  freshwater  snail  species  in 
the  world  (Bogan  et  al.  1995).  including 
six  genera  and  over  100  species  that 
were  endemic  to  the  Basin.  Dtiring  the 
past  few  decades,  publications  in  the 
scientific  literature  have  primarily  dealt 
with  the  apparent  decimation  of  this 
huna  following  the  construction  of 
dams  within  the  Basin  and  the 
inimdation  of  extensive  shoal  habitats 
by  impounded  waters  (Goodrich  1944, 
Atheam  1970,  Heard  1970.  Stein  1976. 
Palmer  1986,  Gamer  1990). 

In  1990,  the  Service  initiated  a  status 
review  of  the  endemic  freshwater  snails 
of  the  Basin.  An  extensive  literature 
survey  identified  sources  of  information 
on  taxonomy,  distribution,  ecology,  and 
status  of  the  fauna  and  was  used  to 
assemble  a  checklist  of  the  Basin's 
snails  and  their  distributions  (Bogan 
1992).  Field  surveys  and  collections 
were  made  for  snails  and  other 
freshwater  mollusks  throughout  the 
Basin  (Bogan  and  Pierson,  1993a,b; 
McGregor  et  al.  1996;  Service  Field 
Records,  Jackson.  Mississippi  1989- 
1996:  Bogan  in  litt.  1995;  M.  Pierson 
Field  Records,  Calera.  Alabama,  in  litt. 
1993-1994;  J.  Gamer,  Alabama 
Department  of  Conservation,  pers. 
comm.  1996;  J.  Johnson,  Aubum 
University,  in  litt  1996). 

Bogan  et  al.  (1995)  summarized  the 
results  of  their  efforts  noting  the 
apparent  extinction  of  numerous  snail 
species  in  the  Coosa  and  Cahaba  River 


drainages,  and  the  imperiled  state  of 
many  other  aquatic  snails  in  the  Basin. 
The  taxonomy  used  in  this  proposal 
follows  Burch  (1989),  which  relies 
almost  exclusively  on  shell  morphology. 
Many  of  the  Basin's  freshwater  snail 
species,  particularly  in  the  family 
Pleuroceridae,  are  known  to  exhibit 
marked  clinal  variation  (gradual  change 
in  characters  of  a  species  that  manifests 
itself  along  a  geographic  gradient)  in 
shell  form,  some  of  which  has  been 
described  as  environmentally  induced 
(e.g..  Goodrich  1934.  1937).  Four  of  the 
six  species  considered  in  this  proposal 
belong  to  the  family  Pleuroceridae  and 
their  relationships  to  each  other,  as  well 
as  to  other  Pleuroceridae.  are  poorly 
understood.  In  order  to  better  document 
taxonomic  relationships  among  these 
snails,  a  genetic  study  was  conducted 
during  the  stattis  review  of  a  select 
group  of  the  Basin's  Pleuroceridae 
(Lydeard  et  al.  1997).  The  four  snails 
within  this  family  considered  herein 
(lacy  elimia,  roimd  roclcsnail.  plicate 
rocksnail,  and  painted  rocksnail)  were 
included  in  the  genetic  study.  This 
study  supported  their  current  taxonomic 
status  (Lydeard  et  al.  1997). 

The  cylindrical  lioplax  [Liopka 
cyclostomaformis  (Lea  1841))  is  a  gill- 
bnreathing  snail  in  the  family 
Viviparidae.  The  shell  is  elongate, 
reaching  about  28  millimeters  (mm)  (1.1 
inches  (in))  in  length.  Shell  color  is  light 
to  dark  olivaceous-green  externally,  and 
bluish  inside  of  the  aperture  (shell 
opening).  The  cylindrical  lioplax  is 
distinguished  frtim  other  viviparid 
snails  in  the  Basin  by  the  number  of 
whorls,  and  differences  in  size, 
sculpttire,  microsculpture,  and  spire 
angle.  No  other  species  of  lioplax  snails 
are  known  to  occur  in  the  Mobile  Basin 
(see  Clench  and  Turner  1955  for  a  more 
detailed  description). 

Habitat  for  the  cylindrical  lioplax  is 
unusual  for  the  genus,  as  well  as  for 
other  genera  of  vivipdrid  snails.  It  lives 
in  mud  imder  large  rocks  in  rapid 
currents  over  stream  and  river  shoals. 

Other  lioplax  species  are  usually 
found  in  exposed  situations  or  in  mud 
or  muddy  sand  along  the  margins  of 
rivers.  Little  is  known  of  the  biology  or 
life  history  of  the  cylindrical  lioplax.  It 
is  believed  to  bnxid  its  young  and  filter- 
feed,  as  do  other  members  of  the 
Viviparidae.  Life  spans  have  been 
reported  bom  3  to  1 1  years  in  various 
species  of  Viviparidae  (Heller  1990). 

Collection  records  for  the  cylindrical 
lioplax  exist  from  the  Alabama  River 
(Dallas  County.  Alabama),  Black  Warrior 
River  (Jefferson  County,  Alabama)  and 
tributaries  (Prairie  Creek.  Marengo 
County.  Alabama;  Valley  Creek, 
Jeffisrson  County,  Alabama),  Coosa  River 
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(Shelby,  Elmore  cotmties,  Alabama)  and 
tributaries  (Oothcalooga  Creek,  Bartow 
Coimty,  Georgia:  Coaholla  Creek, 
Whitfield  Cowity,  Georgia:  Armuchee 
Creek.  Floyd  County.  Georgia:  Little 
Wills  Creek,  Etowah  County,  Alabama: 
Choccolocco  Creek,  Talladega  Coimty, 
Alabama:  Yellowleaf  Creek,  Shelby 
County,  Alabama),  and  the  Cahaba  River 
(Bibb,  Shelby  counties.  Alabama)  and  its 
tributary,  Little  Cahaba  River  Qefferson 
Coimty,  Alabama)  (Clench  and  Turner 
1955).  A  single  collection  of  this  species 
has  also  been  repmted  from  the  Tensas 
River,  Madison  Parish,  Louisiana 
(Clench  1962),  however,  there  are  no 
previous  or  subsequent  records  outside 
of  the  Alabama-Coosa  system,  and 
searches  of  the  Tensas  River  in 
Louisiana  by  Service  biologists  (1995) 
and  others  (Vidrine  1996)  have  found  no 
evidoice  of  the  species  or  its  typical 
habitat 

The  cylindrical  lioplax  is  currently 
known  only  from  approximately  24 
kilometers  (km)  (15  miles  (mi))  of  the 
Cahaba  River  above  the  Fall  Line  in 
Shelby  and  Bibb  counties,  Alabama 
(B<^an  and  Pierson  1993b).  Survey 
efforts  by  Davis  (1974)  failed  to  locate 
this  snail  in  the  Coosa  or  Alabama 
rivers,  and  more  recent  survey  efforts 
have  also  failed  to  relocate  the  species 
at  historic  localities  in  the  Alabama, 
Black  Warrior,  Little  Cahaba,  and  Coosa 
rivers  and  their  tributaries  (Bogan  and 
Pierson  1993a.  1993b;  M.  Pierson  in  litt. 
1993, 1994;  Service  Field  Records  1991, 
1992, 1993). 

The  flat  pri>blesnail  [Lepyrium 
showaheri  (Lea  1861))  is  a  small  snail  in 
the  family  Hydrobiidae;  however,  the 
species  has  a  large  and  distinct  shell, 
relative  to  other  hydrobiid  species.  This 
snail's  shell  is  also  distinguished  by  its 
depressed  spire  and  expanded,  flattened 
body  whorl.  The  shells  are  ovate  in 
outline,  flattened,  and  grow  to  3.5  to  4.4 
mm  (0.1-0.2  in)  high  and  4  to  5  mm  (0.2 
in)  wide.  The  umbilical  area  is 
impoforate  (no  opening),  and  there  are 
2  to  3  whorls  which  rapidly  expand. 
The  anatomy  of  this  species  has  been 
described  in  detail  by  Thompson  (1984). 
The  flat  pebblesnail  is  found  attached  to 
clean,  smooth  stcKies  in  rapid  currents 
of  river  shoals.  Eggs  are  laid  singly  in 
capsules  on  hard  surfaces  (Thompson 
1984).  Little  else  is  known  of  the  natural 
history  of  this  species. 

The  flat  pdibiesnail  was  historically 
known  from  the  mainstem  Coosa  River 
in  Shelby  and  Talladega  counties,  the 
Cahaba  River  in  Bibb  sod  Dallas 
counties,  and  Little  Cahahw  River  in 
Bibb  County,  Alabama  (Thompson 
1984).  The  flat  pebblesnail  has  not  been 
found  in  the  Coosa  River  portion  of  its 
range  since  the  constructMMi  of  Lay  and 


Logan  Martin  Dams,  and  recent  survey 
efforts  have  failed  to  locate  any 
surviving  populations  outside  of  the 
Cahaba  River  drainage  (Bogan  and 
Pierson,  1993a,b;  McGregor  et  al.  f996: 
Service  Field  Records,  Jackson, 
Mississippi  1989-1996;  Bogan  in  litt 
-1995:  M.  Pierson  Field  Records,  Calera, 
Alabama,  in  litt.  1993-1994;  J.  Gamer 
pers.  comm.  1996;  J.  Johnson  in  litt 
1996).  The  flat  pebblesnail  is  currently 
known  from  one  site  on  the  Little 
Cahaba  River,  Bibb  County,  and  from  a 
single  shoal  series  on  the  Cahaba  River 
above  the  Fall  Line,  Shelby  County, 
Alabama  (Bogan  and  Pierson  1993b). 

The  lacy  eUmia  (Elimia  crenatella 
(Lea  I860))  is  a  small  species  in  the 
family  Pleuroceridae.  Growing  to  about 
1.1  centimeters  (cm)  (0.4  in.)  in  length, 
the  shell  is  conic  in  shape,  strongly 
striate,  and  often  folded  in  the  upper 
whorls.  Shell  color  is  dark  Ivown  to 
black,  often  purple  in  the  aperture,  and 
without  banding.  The  aperture  is  small 
and  ovate,  llie  lacy  elimia  is  easily 
distinguished  from  other  elimia  species 
by  a  combination  of  charactos  (La.,  size, 
omamentetion,  color). 

In  a  recent  genetic  sequence  study  of 
the  16S  rRNA  gene,  the  lacy  elimia  was 
found  to  be  very  similar  to  the  compact 
elimia  (Elimia  shovfalten)  (Lydeard  et 
al.  1997).  Despite  their  apparent  close 
genetic  relationship,  the  authors  made 
no  suggestion  that  the  two  species 
represented  a  single  species.  Upon 
review  of  Lydeard  et  al.  (1997),  Dillon 
(College  of  Charleston,  Charieston, 
South  Carolina,  in  litt.  1997)  suggested 
that  additional  genetic  studies  were 
needed  to  demonstrate  the  genetic 
uniqueness  of  the  lacy  eliniia.  However, 
the  Lydeard  et  al.  (1997)  genetic  study 
addrmsed  only  one  small  genetic 
character  of  the  genome  of  these  species, 
and  other  characters  strongly  support 
the  taxonomic  stetus  of  the  lacy  elimia. 
The  two  species  are  allopatric  (the 
compact  elimia  occurs  in  the  Cahahe 
River,  wherees  the  lacy  elimia  was 
found  in  the  Coosa  River  and 
tributaries),  and  are  strikingly  difiierent 
in  size,  appearance,  and  behavior.  The 
compact  elimia  has  a  large,  robust, 
smooth  shell  boldly  colcved  brown  and/ 
or  green,  whereas  the  lacy  elimia  has  a 
smiall,  delicate,  daridy  colored,  and 
omamraited  shell.  The  lacy  elimia  is  one 
of  the  few  elimia  snails  in  the  Basin  that 
does  not  exhibit  clinal  variation 
(Goodrich  1936).  In  addition,  compact 
elimia  are  found  grazing  individually 
throughout  shoal  habitats,  whereas  Uie 
lacy  elimia  is  usitally  found  in  tig^t 
clusters  or  colonies  on  latga  rtxJu 
within  a  shoal  (P.  Hartfield,  Jackson, 
MS,  pers.  obsv.).  Allopatry,  morphology, 
and  bdiavior  are  stnmg  chacactecs 


supporting  species  specific  stetus  of  the 
la^  elimia. 

Qimia  snails  are  gill  breathing  snails 
that  typically  Inhabit  highly  oxygenated 
waters  on  rock  shoals  and  gravel  bars. 
Most  species  graze  on  periphyton 
growing  on  benthic  substrates. 
Individual  snails  are  either  male  or 
female.  Eggs  are  laid  in  eeriy  siting  and 
hatoh  in  about  2  weeks.  Snails 
apparently  become  sexually  mature  in 
their  first  yeer,  but  in  some  species, 
females  may  not  lay  until  their  second 
year.  Some  elimia  may  live  as  long  as 
5  years  (Dillon  1988). 

The  lacy  elimia  was  historically 
d)undant  in  the  Coosa  River  main  stem 
from  St  Clair  to  Chilton  Cdunty, 
Alabama,  and  was  also  known  in  sevecgl 
Coosa  River  tributaries— Big  Will's 
CteA,  DeKalb  Coimty;  Kelley's  Creek. 
St  Qair  Countjr,  and  Choccolocco  and 
Tallaseehatchee  creeks,  Tallad^a 
Codnty,  Alabama  (Goodrich  1938).  The 
lacy  elimia  has  not  been  recently 
located  at  any  historic  collection  site. 
However,  as  a  result  of  the  recent  survey 
efforts  previously  unreported 
populations  were  discovered  in  three 
Coosa  River  tributaries — Cheaha, 
Emauhee.  and  Weewoka  creeks, 
Talladega  County,  Alabama  (Bogan  and 
Pierson  1993a).  The  species  is  locally 
abundant  in  the  lower  reaches  of 
Cheaha  Creek.  This  stream  originates 
within  the  Talladega  National  Forest; 
however,  no  specimens  of  the  lacy 
elimia  have  been  collected  on  Forest 
Service  lands.  Hie  species  has  also  been 
found  at  single  sites  in  Emauhee  and 
Weewoka  creeks,  where  specimens  are 
rare,  and  difficult  to  locate. 

The  painted  rocksnail  [Leptoxis 
tfuniata  (Connd  1834))  is  a  small  to 
medium  snail  about  19  mm  (0.8  in.)  in 
loogth,  and  subglobose  to  oval  in  shape. 
The  aperture  is  broadly  ovate,  and 
rounded  anteriorly.  Coloration  varies 
from  yellowish  to  olive-brown,  and 
usually  with  four  darl^bands.  Some 
shells  may  not  have  bands  and  some 
have  the  bands  broken  into  squares  or 
oblongs  (see  Goodrich  1922  for  a 
detailed  description).  All  of  the 
rocksnails  that  historically  inhabited  the 
Basin  had  broadly  rounded  apertiues, 
oval  shaped  shells,  and  variable 
coloration.  Although  the  various  species 
were  distinguished  by  relative  sizes, 
coloration  patterns,  and  omamentetiiMi. 
identification  could  be  confusing. 
However,  the  painted  rocksnail  is  the 
ooly  known  survivor  of  the  15  rocksnail 
species  that  were  historically  known 
from  the  Coosa  River  drainage. 

Rocksnails  are  gill  breathing  snails 
found  attached  to  cobble,  gravel,  or 
other  hard  substrates  in  the  strong 
currents  of  riffles  and  shoals.  Adult 
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rocksnails  move  very  little,  and  famales 
probably  glue  their  eggs  to  stones  in  the 
same  habitat  (Goodrich  1922).  Heller 
(1990)  reported  a  short  life  span  (less 
than  2  years)  in  a  Tennessee  River 
rocksnail.  Longevity  in  the  painted  and 
the  Basin's  other  rocksnails  is  unknown. 

The  painted  rocksnail  had  the  largest 
range  of  any  rocksnail  in  the  Mobile 
River  Basin  (Goodrich  1922).  It  was 
historically  known  from  the  Coosa  River 
and  tributaries  from  the  northeastern 
comer  of  St.  Clair  County,  Alabama, 
downstream  into  the  mainstem  of  the 
Alabama  River  to  Claiborne,  Monroe 
County,  Alabama,  and  the  Cahaba  River 
below  the  Fail  Line  in  Perry  and  Dallas 
coxmties.  Alabama  (Goodrich  1922, 
Burch  1989).  Surveys  by  Service 
biologists  and  others  (Bogan  and  Pierson 
1993a.  1993b;  M.  Pierson,  in  litt.  1993) 
in  the  Cahaba  River,  unimpounded 
portions  of  the  Alabama  River,  and  a 
number  of  free- flowing  Coosa  River 
tributaries  have  located  only  three 
localized  Coosa  River  drainage 
populations. 

The  painted  rocksnail  is  currently 
known  from  the  lower  reaches  of  three 
Coosa  River  tributaries — Choccolocco 
Creek,  Talladega  County;  Buxahatchee 
Craek.  Shelby  County  (Bogan  and 
Pierson  1993a);  and  Ohatchee  Creek. 
Calhoun  County,  Alabama  (Pierson  in 
litt.  1993). 

The  round  rocksnail  (Lsptoxis  ampla 
(Anthony  1855))  grows  to  about  20  mm 
(0.8  in)  in  length.  The  shell  is 
•ubglobose,  with  an  ovately  rounded 
aperture.  The  body  whorl  is  shouldered 
at  the  suture,  and  may  be  ornamented 
with  folds  or  plicae.  Color  may  be 
jrellow,  dark  brown,  or  olive  green, 
usually  with  four  entire  or  broken  bands 
(Goodrich  1922).  Round  rocksnails 
inhabit  riffles  and  shoals  over  gravel, 
cobble,  or  other  rocky  substrates. 

Lydeard  et  al.  (1997)  found  slight 
differences  in  DNA  sequencing  between 
the  painted  rocksnail  and  the  round 
rocksnail,  and  considered  them  to  be 
sister  species.  Following  analysis  by 
allozyme  electrophoresis  on  these  same 
species.  Dillon  [in  litt.  1997)  speculated 
that  the  two  species  represented  isolated 
populations  belonging  to  a  single 
species.  The  two  species  are 
geographically  separated,  with  the 
painted  rocksnail  inhabiting  Coosa 
River  tributaries,  while  the  round 
rocksnail  is  the  only  surviving  rocksnail 
species  in  the  Cahaba  River  drainage. 
Both  species  are  currently  recogni^d  by 
the  maiacological  community  (e.g.. 
Burch  1989:  Turgeon  et  al.  1988, 
revision  in  review),  and  are  treated  as 
distinct  in  this  proposed  rule. 

The  round  rocksnail  was  historically 
found  in  the  Cahaba  River,  and  its 


tributary.  Little  Cahaba  River.  Bibb 
County.  Alabama;  and  the  Coosa  River, 
Elmore  County,  and  tributaries — Canoe 
Creek  and  Kelly's  Creek,  St.  Clair 
County;  Ohatchee  Creek,  Calhoun 
County;  Yellowleaf  Creek.  Shelby 
County;  and  Waxahatchee  Creek,  / 

Shelby/Chilton  counties,  Alabama 
(Goodrich  1922). 

The  round  rocksnail  is  currently 
known  from  a  shoal  series  in  the  Cahaba 
River,  Bibb  and  Shelby  counties, 
Alabama,  and  from  the  lower  reach  of 
the  Little  Cahaba  River,  and  the  lower 
reaches  of  Shade  and  Six-mile  creeks  in 
Bibb  County,  Alabama  (Bogan  and 
Pierson  1993b). 

The  plicate  rocksnail  [Leptoxis  plicata 
(Conrad.  1834))  grows  to  about  20  mm 
(0.8  in)  in  length.  Shells  are  subglobose 
with  broadly  rounded  apertiues.  The 
body  whorl  may  be  ornamented  with 
strong  folds  or  plicae.  Shell  color  is 
usually  brown,  occasionally  green,  and 
often  with  four  equidistant  color  bands. 
The  columella  (central  colunm  or  axis) 
is  smooth,  rounded,  and  typically 
pigmented  in  the  upper  half.  The 
apertiure  is  usually  bluish-white, 
occasionally  pink  or  white.  The 
operculum  (plate  that  closes  the  shell 
when  the  snail  is  retracted)  is  dark  red, 
and  moderately  thick  (Goodrich  1922). 
Although  morphologically  similar  to  the 
Basin's  other  uiree  surviving  rocksnail 
species,  the  plicate  rocksnail  is 
genetically  distinct  (Lydeard  et  al.  1997, 
Dillon  in  litt.  1997). 

The  plicate  rocksnail  historically 
occiined  in  the  Black  Warrior  River  and 
its  tributary,  the  Little  Warrior  River, 
and  the  Tombigbee  River  (Goodrich 
1922).  Status  survey  efforts  found 
populations  of  plicate  rocksnails  only  in 
an  approximately  88km  (55  mi)  reach  of 
the  Locust  Fork  of  the  Black  Warrior 
River,  Jefferson  and  Blount  counties, 
Alabama  (Service  Field  Records. 
Jackson,  Mississippi  1991, 1992; 
Malcolm  Pierson.  Calera,  Alabama. 
Field  Notes  1993).  Surveys  during  1996 
(Gamer  in  progress)  indicate  that  the 
snail  has  recently  disappeared  &T>m  the 
upstream  Vi  portion  of  that  habitat  and 
now  appears  restricted  to  an 
approximately  17.6  km  (11  mi)  reach  in 
Jefforson  County. 


Federal  ActioB 

The  six  aquatic  snails  were  identified 
as  Category  2  species  in  notices  of 
review  published  in  the  Federal 
Ragislaron  November  21,  1991  (56  FR 
58804).  and  November  15, 1994  (59  FR 
58982).  At  that  time,  a  Category  2 
species  wras  one  that  was  being 
considered  for  possible  addition  to  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife,  but  for  which 


conclusive  data  on  biological 
vulnerability  and  threat  were  not 
available  to  support  a  proposed  mle. 
Designation  of  Category  2  species  was 
discontinued  in  the  February  28, 1996, 
Notice  of  Review  (61  FR  7956).  The  six 
snails  considered  in  this  proposal  were 
approved  as  Candidate  species  by  the 
Service  on  November  9,  1995,  and 
identified  as  Candidates  in  the  1996 
Notice  of  Review.  A  Candidate  specim 
is  defined  as  a  species  for  which  the 
Service  has  on  file  sufficient 
information  on  biological  vulnerability 
and  threats  to  support  issuance  of  a 
proposed  rule. 

A  status  review  siunmary,  that 
included  these  six  snails,  was  mailed  on 
August  23.  1994  (62  letters),  to 
appropriate  species  authorities.  State 
and  Federal  agencies,  private 
organizations,  and  interested 
individuals.  A  cover  letter  provided 
notification  that  a  status  review  was  in 
progress  by  the  Service,  stated  that  the 
species  appeared  to  qualify  for  listing 
under  the  Act,  and  requested  a  review 
of  the  status  review  summary  for 
accuracy  r^arding  taxonomy, 
distribution,  threats,  and  status.  Three 
species  authorities  responded  by 
telephone  concurring  with  the  status 
reviews.  No  other  comments  were 
received  as  a  result  of  this  notification. 
An  updated  status  report,  along  with 
a  review  request,  was  mailed  on  March 
11, 1997  (157  letters),  following 
elevation  of  the  snails  to  Candidate 
statiis.  One  snail  authority  concurred 
with  the  status  review  analysis; 
however,  he  recommended  additional 
genetic  studies  on  the  lacy  elimia  (see 
Backgmund  section  above).  Two  other 
snail  authorities  responded  conciirring 
with  the  analysis,  as  well  as  the 
taxonomic  treatment  of  the  six  species. 

On  September  5,  1995,  the  Service 
received  two  petitions,  dated  August  31, 
1995,  from  a  coalition  of  environmental 
organizations  (Coosa-Tallapoosa  Project. 
Biodiversity  Legal  Foundation,  and 
Alabama  Wilderness  Alliance) 
represented  by  Mr.  Ray  Vaughan.  The 
petitioners  requested  the  Service  to  list 
the  plicate  rocksnail  as  endangered  and 
to  designate  critical  habitat  for  this 
species.  The  second  petition  requested 
the  Service  to  list  the  lacy  elimia  as  a 
threatened  species  and  to  designate 
critical  habitat. 

Section  4  {b)(3)(A)  of  the  Act  and 
implementing  regulations  at  50  CFR  part 
424.14  require  that,  to  the  extent 
practicable,  the  Service  make  a  finding 
of  substantiality  on  any  petition  within 
90  days  of  its  receipt,  and  publish  a 
notice  of  its  finding  in  the  Federal 
■agiaiar.  If  a  substantial  90-day  fjnrijng 
is  made,  the  Service  is  required,  to  the 
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extent  practicable,  within  12  months  of 
receipt  of  the  petition,  to  make  a  finding 
as  to  whether  the  action  requested  in  the 
petition  is  (a)  not  warranted,  (b) 
warranted,  or  (c)  warranted  but 
precluded.  Because  of  budgetary 
constraints  and  the  lasting  effects  of  a 
congressionally  imposed  listing 
moratorium,  the  Service  is  processing 
petitions  and  other  listing  actions 
according  to  the  listing  priority 
guidance  published  in  the  Federal 
KqMer  on  December  5, 1996  (61  FR 
64475).  The  guidance  clarifies  the  order 
in  which  the  Service  will  process  listing 
actions  during  fiscal  year  1997.  The 
guidance  calls  for  giving  highest  priority 
to  handling  emergency  situations  (Tier 
1)  and  second  hi^est  priority  (Tier  2) 
to  resolving  the  status  of  outstanding 
proposed  listings.  Third  priority  (Tier  3) 
is  given  to  resolving  the  conservation 
status  of  Candidate  species  and 
processing  administrative  findings  on 
petitions  to  add  species  to  the  lists  or 
reclassify  threatened  species  to 
endangered  status.  The  processing  of 
these  two  petitions  and  the  proposed 
rule  fedls  under  Tier  3.  At  tUs  time,  tlie 
Southeast  Region  has  no  pending  Tier  1 
actions  and  is  near  completion  of  its 
pending  Tier  2  actions.  Additionally, 
the  guidance  states  that  "effective  April 
1. 1997.  the  Service  will  concurrenUy 
undertake  all  of  the  activities  presenUy 
included  in  Tiers  1.  2,  and  3"  (61  FR 
64480).  This  proposal  constitutes  the 
go-day  and  12-month  finding  on  the 
petitioned  actions. 

Sununary  of  Factof*  Afiactiag  Ike 


Section  4  of  the  Act  and  r^ulations 
(50  CFR  pert  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  pro^dures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  foctors  described  in  section 
4(aXl)-  These  foctors  and  their 
application  to  the  cylindrical  lioplax 
{lAoplax  cyclostomafonnis),  flat 
p^)blesnail  [Lepyrium  showalterO, 
plicate  rocksnail  [Leptoxis  plicata), 
painted  rocksnail  [Leptoxis  taeniata), 
round  rocksnail  [Lepioxis  ampla),  and 
lacy  elimia  [Elimia  cienatella)  are  as 
follows: 

A.  TTie  present  or  threatened 
destruction,  modification,  or 
cuitaibnent  of  its  habitat  or  range.  The 
cylindrical  lioplax,  fiat  pebblesnail.  lacy 
elimia.  round  rocksnail,  painted 
rocksnail,  and  plicate  rocksnail  have  all 
disappeered  from  more  than  90  percent 
of  dieir  historic  ranges.  All  of  these 
snails  were  historically,  and  continue  to 
be,  strongly  associated  with  river  or 


stream  habitats  characterized  by  floMring 
currents,  and  hard,  clean  bottoms  (e.g., 
bedrock,  boulder,  gravel)  (Goodrich 
1922. 1936;  Clench  and  Turner  1955). 
The  curtailment  of  habitat  and  range  for 
these  six  species  in  the  Basin's  larger 
riven  (Coosa.  Alabama.  Tombi^>ee  and 
Black  Warrior)  is  primarily  due  to 
extensive  construction  of  dams  and  the 
inundation  of  the  snail's  shoal  habitats 
by  impoimded  waters.  Thirty  dams  have 
changed  this  system  from  a  continuum 
of  free-flovdng  riverine  habitats  into  a 
series  of  impoundments  connected  by 
short,  free-flowing  reaches.  On  the 
Alabama  River  there  are  3  dams  (built 
between  1968-1971);  the  Black  Warrior 
has  5  (1915-1959);  the  Coosa  10  (1914- 
1966).  and  the  Tombigbee  12  (1954- 
1979).  Dams  impoimd  approximately 
1,650  km  (1,022  mi)  of  river  channel  in 
the  Basin. 

These  six  snail  species  have 
disappeered  from  all  ptntions  of  their 
historic  habitats  that  have  been 
impounded  by  dams.  As  noted  eariier, 
they  are  all  associated  with  Cast  currents 
over  clean,  hard  bottom  materials.  Dams 
change  such  areas  by  eliminating  or 
reducing  ciirrents,  and  allowing 
sediments  to  accumulate  on  immdated 
channel  habitats.  Impounded  waters 
also  experience  changes  in  water 
chemistry  which  could  affoct  survival  or 
reproduction  of  riverine  snails.  For  • 
example,  many  reservoirs  in  the  Basin 
currentiy  experience  eutrophic 
conditions,  including  chronically  low 
dissolved  oxygen  levels  (Alabama 
Department  of  Environmental 
Management  (ADEM)  1994. 1996).  Such 
physical  and  chemical  changes  can 
affect  feeding,  respiration,  and 
reproduction  of  these  riffle  and  shoal 
snail  species. 

A  site  on  the  Locust  Fork  River  is 
currently  considered  for  the 
construction  of  a  water  supply 
impoimdment  (C.  Waldrep,  Gorham  & 
Waldrep,  P.C.,  Montgomery,  Alabama, 
in  litt  1995).  tf  constructed,  this 
impoundment  would  bisect  and 
threaten  the  only  single  surviving 
population  of  the  plicate  rocksnail. 
Plicate  rocksnails  occurred  in  riffle  and 
shoal  habitats  above  and  below  the 
reservoir  site  in  1994.  In  1996,  plicate 
rocksnails  could  not  be  relocated  in  the 
portion  of  the  river  to  be  flooded  by  the 
reservoir,  however,  they  were  ctmfirmed 
to  continue  to  survive  in  an 
approximately  17.6  km  (11  mi)  reach  of 
river  below  the  proposed  dam  site, 
which  would  be  subject  to  impacts  from 
construction  activities  and  post- 
construction  changes  in  water  quality 
(Gamer  pers.  comm.  1996). 

In  addition  to  directiy  altering  snail 
habitats,  dams  and  their  impounded 


waters  also  formed  barriers  to  the 
movement  of  snails  that  continued  to 
live  below  dams  or  in  unimpounded 
tributaries.  It  is  suspected  that  many 
such  isolated  colonies  gradually 
disappear  as  a  result  of  local  water  and 
h^itat  quality  changes.  Unable  to 
emigrate,  the  isolat^  snail  populations 
are  vulnerable  to  local  discharges  as 
well  as  any  detrimental  land  surface 
runoff  within  their  watersheds. 
Although  many  Mratershed  impacts  have 
been  temporary,  eventually  improving 
or  even  disappearing  with  the  advent  of 
new  technology,  practices,  or  laws, 
dams  and  their  impounded  waters 
inevent  natural  recolonization  by  snail 
populations  surviving  elsewhere. 

Prior  to  the  passage  of  the  Clean 
Water  Act  and  the  adoption  of  State 
water  quality  criteria,  water  pollution 
may  have  been  a  significant  fector  in  the 
disi^ipearance  of  snail  populations  from 
unimpounded  tributaries  of  the  Basin's 
impounded  mainstem  rivers.  For 
example,  Hurd  (1974)  noted  the 
extirpation  o{  freshwater  mussel 
communities  from  several  Coosa  River 
tributaries,  including  the  Conasauga 
River  below  Dalton,  Georgia,  the 
Chatooga  River,  and  Tall^eehatchee 
Creek.  apparenUy  as  a  result  of  textile 
and  carpet  mill  waste  discharges.  He 
also  attributed  the  disappearance  of  the 
miissel  feima  from  the  Etowah  River. 
Talladega  and  Swamp  creeks,  and  from 
many  of  the  lower  tributaries  of  the 
Coosa  River,  to  organic  pollution  and 
siltation. 

Short-term  and  long-term  impacts  of 
point  and  nonpoint  source  water  and 
habitat  degradation  continue  to  be  a 
primary  concern  for  the  survival  of  all 
these  snails,  compoimded  by  their 
isolation  and  localization.  Point  source 
discharges  and  land  surfece  runoff 
(nonpoint  pollution)  can  cause 
nutriJBcation,  decreased  dissolved 
oxygen  concentration,  increased  acidity 
and  conductivity,  and  other  changes  in 
water  chemistry  that  are  likely  to 
seriously  impact  aquatic  snails.  Point 
sources  of  water  qiiality  degradation 
include  municipal  and  industrial 
effluents. 

Nonpoint  source  pollution  from  land 
surfece  runoff  can  originate  from 
virtually  all  land  use  activities,  and  may 
include  sediments,  fertilizers, 
hertricides,  pesticides,  animal  wastes, 
septic  tank  and  gray  water  leakage,  and 
oiLi  and  greases  (ADEM  1996).  During 
many  recent  surveys  for  these  snails, 
sediment  deposition  and  nutrient 
enrichment  of  stream  reaches  was  noted 
as  being  associated  vrith  the  absence  of 
snails  from  historic  collection  localities 
(Bogan  and  Pierson  1993a,  1993b: 
Hartfield  1991;  Service  Field 
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Observations  1992-1994,  Jackson  Field 
Office,  MS). 

Excessive  sediments  are  believed  to 
impact  riverine  snails  requiring  clean, 
hard  shoal  stream  and  river  bottoms,  by 
making  the  habitat  unsuitable  for 
feeding  or  reproduction.  Similar 
impacts  resulting  from  sediments  have 
been  noted  for  many  other  components 
of  aquatic  communities.  For  example, 
sediments  have  been  shown  to  abrade 
and/or  sufibcate  periphyton  (organisms 
attached  to  imderwater  surfaces,  upon 
which  snails  may  feed);  aSact 
respiration,  growth,  reproductive 
success,  and  behavior  of  aqtiatic  insects 
and  mussels;  and  affect  fish  growth, 
survival,  and  reproduction  (Watters 
1995). 

Sediment  is  the  most  abundant 
pollutant  produced  in  the  Basin  (ADEM 
1989).  Potential  sediment  sources 
within  a  watershed  include  virtually  all 
activities  that  distiirb  the  land  surface, 
and  all  localities  currently  occupied  by 
these  snails  are  affected  to  varying 
degrees  by  sedimentation.  The  amount 
and  impact  of  sedimentation  on  snail 
habitats  may  be  locally  correlated  with 
the  land  use  practice.  For  example,  the 
use  of  agriculture,  forestry,  and 
construction  Best  Management  Practices 
can  reduce  sediment  amounts  and 
impacts. 

Land  surface  runoff  contributes  the 
majority  of  human-induced  nutrients  to 
water  bodies  throughout  the  country 
(Louisiana  Department  of 
Environmental  Quality  1995).  Excessive 
nutrient  input  (from  fertilizers,  sewage 
waste,  animal  manure,  etc.)  can  result  in 
periodic  low  dissolved  oxygen  levels 
that  are  detrimental  to  aquatic  species 
(Hynes  1970).  Nutrients  also  promote 
heavy  algal  growth  that  may  cover  and 
eliminate  clean  rock  or  gravel  habitats  of 
shoal  dwelling  snails.  Nutrient  and 
sediment  pollution  may  have  synergistic 
effacts  on  freshwater  snails  and  their 
habitats,  as  has  been  suggested  for 
acmatic  insects  (Watters  1995). 

The  cylindrical  lioplax,  flat 
pebblesnail,  and  the  roimd  rocksnail 
currently  survive  in  localized  reaches  of 
the  Cahaba  River  drainage.  Water 
quality  studies  in  the  upper  Cahaba 
River  drainage  by  the  Geological  Survey 
of  Alabama  (Shepard  et  al.  1996)  found 
that  discharges  from  34  waste  water 
treatment  plants  (WWTPs)  in  the  upper 
drainage  have  contributed  to  water 
quality  impairment.  This  was  reflected 
by  low  levels  of  dissolved  oxygen 
downstream  of  Birmingham;  ammonia 
and  chlorination  by-products  in  excess 
of  recommended  water  quality  criteria; 
and  eutrophication  due  to  excessive 
levels  of  phosphorus  and  nitrogen.  The 
study  noted  that  these  problems  are 


chronic  and  have  been  a  factor  in  a  loss 
of  mollusk  and  fish  diversity  throughout 
the  drainage.  Their  results  indicate  that 
the  upper  Cahaba  River  drainage  is 
primarily  impacted  by  nonpoint  runoff 
and  WWTPs  through  physical  habitat 
destruction  by  sedimentation,  and 
chronic  stress  from  exposure  to  toxics 
and  low  dissolved  oxygen.  The  middle 
Cahaba  River  is  primarily  impacted  by 
eutrophication  and  associated  affects. 

The  lacy  elimia  is  now  restricted  to 
three  small  stream  channels  in 
Talladega  County,  Alabama — Cheaha, 
Emauhee.  and  Weewoka  creeks  (Coosa 
River  drainage).  The  painted  rocksnail 
currently  survives  in  localized  reaches 
of  three  other  Coosa  River  tributaries, 
Choccolocco,  Buxahatchee,  and 
Ohatchee  creeks.  The  plicate  rocksnail 
inhabits  a  single  short  reach  of  the 
Locust  Fork  River  in  Jefferson  County, 
Alabama  (Black  Warrior  River  drainage). 
All  of  these  streams  are  variously 
impacted  by  sediments  and  nutrients 
from  a  variety  of  upstrecun  rural, 
suburban,  and/ or  urban  sources.  The 
streams  are  all  small  to  moderate  in  size 
and  volumes  of  flow,  and  their  water 
and  habitet  quality  can  be  rapidly 
affected  by  local  and  ofEsite  pollution 
sources. 

Habitat  frsgmentetion  and  population 
isolation  are  a  significant  threat  to  the 
continued  survival  of  the  lacy  elimia 
and  painted  rocksnail.  The  known 
populatioiu  of  these  two  species  are 
isolated  by  extensive  areas  of 
impoundment,  and  there  is  little,  if  any, 
possibility  of  genetic  exchange  between 
them.  Over  time,  this  isolation  may 
result  in  genetic  drift,  with  each 
population  becoming  unique  and 
vulnerable  to  environmental 
disturl>ance. 

B.  OveniUIization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  six  aquatic  snail  species 
addressed  in  this  proposed  rule  are 
currently  not  of  commercial  value,  and 
overutilization  has  not  been  a  problem. 
However,  as  their  rarity  becomes 
knoMm,  they  may  become  more 
attractive  to  collectors.  Uiuegulated 
collecting  by  private  and  institutional 
collectors  poses  a  threat.  The  cylindrical 
lioplax,  flat  pebblesnail,  plicate 
rocksnail,  painted  rocksnail,  round 
rocksnail,  and  lacy  elimia  inhabit 
shallow,  fast-flowing  waters  of  shoals 
and  riffles.  Because  of  their  occurrence 
and  exposxire  in  such  areas,  they  are 
readily  vulnerable  to  overcoUecting 
and/or  vandalism.  In  these  areas,  the 
snails  are  also  exposed  to  crushing  by 
recreational  activities  such  as  canoeing, 
wading,  swimming,  or  fishing;  however, 
normal  recreationsJ  activities  are  not 
believed  to  be  a  fiactor  in  their  decline. 


C.  Disease  or  predation.  Aquatic 
snails  are  consumed  by  various 
vOTtebrate  predators,  including  fishes, 
mammals,  and  possibly  birds.  Predation 
by  natiurally  occurring  predators  is  a 
normal  aspect  of  the  population 
djrnamics  of  a  species  and  is  not 
considered  a  threat  to  these  species. 
However,  the  potential  now  exists  for 
black  carp  (Mylopharyngodon  piceus),  a 
nonselective  molluskivore  recently 
introduced  into  waters  of  the  United 
Stetes,  to  eventually  enter  the  Mobile 
River  Basin.  Exotic  black  carp  recently 
escaped  to  the  Osage  River  in  Missouri 
when  hatchery  ponds  were  flooded 
during  a  1994  spring  flood  of  the  river 
(LMRCC  newsletter,  1994).  The  extent  of 
stocking  black  carp  for  snail  control  in 
aquaculture  ponds  within  the  Basin  is 
unknown;  however,  black  carp  are 
currently  cultured  and  sold  within  the 
Stete  of  Mississippi  (0.  Reike, 
Mississippi  Department  of  Wildlife. 
Fisheries,  and  Parks,  1997). 

D.The  inadequacy  of  existing 
regulatory  mechanisms.  Although  the 
negative  effects  of  point  source 
discharges  on  aquatic  commimities  have 
probably  been  reduced  over  time  by 
compliance  with  Stete  and  Federal 
regulations  pertaining  to  water  quality, 
there  is  currently  no  information  on  the 
sensitivity  of  the  Mobile  River  Basin 
snail  fauna  to  common  industrial  and 
municipal  pollutants.  Current  Stete  and 
Federal  regidations  regarding  such 
discharges  are  assumed  to  be  protective; 
however,  these  snails  may  be  more 
susceptible  to  some  pollutante  than  test 
organisms  currently  used  in  bioassays. 
A  lack  of  adequate  research  and  date 
currently  prevents  existing  authorities, 
such  as  the  Clean  Water  Act  (CWA). 
administered  by  the  Environmental 
Protection  Agency  (EPA)  and  the  Army 
Corps  of  Engineers,  from  being  fiilly 
utilized.  The  Service  is  currently 
working  with  EPA  to  develop  a 
memorandum  of  agreement  (MOA)  that 
will  address  how  EPA  and  the  Service 
will  interact  relative  to  CWA  water 
quality  criteria  and  standards  within  the 
Service's  Southeast  Region. 

Lacking  Stete  or  Federal  recognition. 
these  snails  are  not  given  any  special 
consideration  under  other 
environmental  lavra  when  project 
impacts  are  reviewed. 

E.  Other  natural  or  maiunade  factors 
affecting  its  continued  existence.  The 
narrow  distribution  of  extant 
populations  of  all  six  snail  species  and 
the  natiue  of  their  habitete  (i.e.,  small  to 
moderate  sized  streams)  renders  them 
vulnerable  to  a  natural  catastrophic 
event  (e.g.,  flood,  drouoht). 

The  Service  has  carmiUy  assessed  the 
best  scientific  and  commercial 


information  available  regarding  the  past, 
present,  and  future  threate  feced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  these  evaluations, 
the  preferred  action  is  to  list  the 
cylindrical  lioplax.  flat  pebblesnail.  and 
plicate  rocksnail  as  endangered;  and  the 
painted  rocksnail,  round  rocksnail.  and 
lacy  elimia  as  threatened.  All  of  these 
species  have  been  rendered  vulnerable 
due  to  significant  loss  of  habitet  and 
severe  range  restriction. 

The  cylindrical  lioplax  is  confined  in 
distribution  to  a  short  reach  of  the 
Cahaba  River.  The  flat  pebblesnail 
currently  survives  in  localized  portions 
of  the  Cahaba  River  and  the  Littie 
Cahaba  River.  Both  sjiecies  are 
vulnerable  to  extinction  by  their 
confined  ranges,  and  current  impacto 
from  water  quality  degradation  in  the 
Cahaba  River  drainage.  The  single 
known  population  of  the  plicate 
rocksnail  is  threatened  by  the  proposed 
construction  of  an  impoundment  within 
ito  remaining  habitat  in  the  Locust  Fork, 
and  water  quality  degradation.  The 
plicate  rocksnail  has  also  experienced  a 
significant  reduction  in  range  within  the 
Locust  Fork  within  the  past  2  years, 
apparently  due  to  pollution  of  its  habitet 
from  nonpoint  sources.  Endangered 
status  is  appropriate  for  these  three 
spades  due  to  their  single  populations, 
restricted  numbers  within  these 
populations,  existing  threats  to  their 
occupied  halutate,  and  in  the  case  of  the 
plicate  rocksnail.  an  ongoing  decline  in 
range. 

The  lacy  elimia.  painted  rocksnail. 
and  round  rocksnail  are  each  currently 
known  from  three  distinct  drainage 
localities.  Extant  populations  and 
colonies  of  these  three  species  are 
localized,  isolated,  and  are  vulnerable  to 
water  quality  degradation,  future  human 
activities  that  would  degrade  their 
habitete,  and  random  catastrophic 
evente.  Threatened  status  is  considered 
more  appropriate  for  these  species  due 
to  the  larger  number  of  populations  or 
colonies,  and  the  less  immediate  nature 
of  these  threate. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (U)  that  may  require 
special  management  consideration  or 
protection  and;  (ii)  specific  areas 
outeide  the  geographical  area  occupied 
by  a  species  at  die  time  it  is  listed,  upon 
a  determination  that  such  areas  are 


essential  for  the  conservation  of  the 
species. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  requires  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitet  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Service  regulations  (50  CFR 
424.12(a)(1))  stete  that  designation  of 
critical  babitet  is  not  prudent  when  one 
or  both  of  the  follo%ving  situations  exist 
(1)  The  species  is  threatened  by  taking 
or  other  activity  and  the  identification 
of  critical  habitet  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species  or  (2)  such  designation  of 
critical  habitet  would  not  be  beneficial 
to  the  species.  The  Service  finds  that 
designation  of  critical  habitet  is  not 
presenUy  prudent  for  any  of  these  six 
aquatic  snails. 

Critical  habitet  designation,  by 
definition,  directiy  affecto  only  Federal 
agency  actions.  Since  these  snail  species 
are  aquatic  throughout  their  life  cycles, 
Federal  actions  that  might  affect  these 
species  and  their  habitete  include  those 
with  impacte  on  stream  channel 
geometry,  bottom  substrate  composition, 
water  qiiantity  and  quality,  and 
stormwater  runoff.  Such  activities 
would  be  subject  to  review  under 
section  7(a)(2)  of  the  Act.  whether  or  not 
critical  habitet  was  designated.  Section 
7(a)(2)  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  to  destroy  or  adversely 
modify  ite  critical  habitet.  The 
cylindrical  lioplax,  flat  prtiblesnail. 
plicate  rocksnail,  round  rocksnail, 
painted  rocksnail,  and  lacy  elimia  have 
become  so  restricted  in  distributian  that 
aay  significant  adverse  modification  or 
destruction  of  their  occupied  habitete 
would  likely  jeopardize  dieir  continued 
existence.  "Hiis  would  also  hold  true  as 
the  species  recovers  and  ite  nimibers 
increase.  Therefore,  habitet  protection 
for  these  six  species  can  be 
accomplished  through  the  section  7 
jeopardy  standard  and  there  is  no 
benefit  in  designating  cunenUy 
occupied  habitet  of  these  species  as 
critioal  habitet 

Recovery  of  these  species  will  require 
the  identification  of  unoccupied  stream 
and  river  reaches  appropriate  for 
reintroduction.  Critical  habitat 
designation  of  unoccupied  stream  and 
river  reaches  may  benefit  these  species 
by  alerting  permitting  agencies  to 
potential  sites  for  reintroduction  and 
allow  them  the  opportunity  to  evaluate 
projecte  which  may  affect  these  areas. 
The  Service  is'  currentiy  working  with 


the  Stete  and  other  Federal  agencies  to 
pmodically  survey  and  assess  habitet 
potential  of  stream  and  river  reaches  for 
listed  and  candidate  aquatic  species 
within  the  Mobile  River  basin.  This 
process  provides  up  to  date  information 
on  instream  habitet  conditions  in 
response  to  land  use  changes  vnthin 
watersheds.  Information  generated  from 
surveys  and  assessmente  is 
disseminated  through  Service 
coordination  with  other  agencies. 
Should  this  rule  become  final,  the 
Service  will  worii  with  Stete  and 
Federal  agencies,  as  well  as  private 
property  owners  and  other  affected 
parties,  through  the  recovery  process  to 
identify  stream  reaches  and  potential 
sites  for  reintroduction  of  these  species. 
Thus,  the  benefit  provided  by 
designation  of  unoccupied  habitet  as 
critical  will  be  accomplished  more 
effsctively  with  the  current  coordination 
process  and  is  preferable  for  aquatic 
habitate  w^ch  change  rapidly  in 
response  to  watershed  land  use 
practices.  In  addition,  the  Service 
believes  that  any  potential  tienefito  to 
critical  habitat  dmignation  are 
outweighed  by  additional  threate  to  the 
species  that  would  result  from  such 
designation,  as  discussed  below. 

ThiDugh  critical  habitat  designation 
direcUy  aCfecte  only  Federal  agency 
actions,  this  process  can  arouse  concern 
and  resentment  on  the  part  of  private 
landowners  and  other  interested  parties. 
The  publication  of  critical  habitet  maps 
in  tlw  Federal  li^iatar  and  local 
newspapers,  and  other  publicity  or 
controversy  accompanying  critical 
habitet  designation  may  increase  the 
potential  for  vandalism  as  well  as  other 
collection  threate  (See  Factor  B  under 
"Summary  of  Factors  Affecting  the 
Species").  For  example,  in  1993  the 
Alabama  sturgeon  was  proposed  for 
endangered  stetus  with  critical  habitet 
(59  FR  33148).  Critical  habitet  included 
the  lower  portions  of  the  Alabama, 
Cahaba,  and  Tombigbee  rivers  in  south 
Alabama.  The  proposal  generated 
thousands  of  commente  with  the 
primary  concern  that  the  actions  would 
devastete  the  economy  of  the  Stete  of 
Alabama  and  severely  impact  adjoining 
Stetes.  There  were  reporte  from  Stete 
conservation  agente  and  other 
knowledgeable  sources  of  rumors 
inciting  die  capture  and  destruction  of 
Alabaina  sturgeon.  A  primary 
contributing  factor  to  this  controversy 
was  the  proposed  designation  of  critical 
habitet  for  the  sturgeon. 

The  six  snail  species  addressed  in  this 
proposal  are  especially  vulnerable  to 
vandalism.  They  all  are  found  in 
shallow  shoals  or  riffles  in  restricted 
stream  and  river  segmente.  The  flat 
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pebblesnail,  plicate  nx:ksnai],  round 
rockuiail,  painted  locksnail.  and  lacy 
elimia  attach  to  the  surfaces  of  bedrock, 
cobble,  or  gravel,  while  the  cylindrical 
lioplax  is  found  under  large  boulders. 
The  six  species  are  relatively  inunobiie 
and  unable  to  escape  collectors  or 
vandals.  They  inhabit  remote  but  easily 
accessed  areas,  and  they  are  sensitive  to 
a  variety  of  easily  obtained  commercial 
chemicals  and  products.  Because  of 
these  factors,  vandalism  or  collecting 
could  be  undetectable  and  uncontrolled. 
For  example,  the  plicate  rocksnail 
recently  disappeared  from 
approximately  80  percent  of  its  known 
occupied  habitat.  While  the  Service  has 
been  unable  to  determine  the  cause  of 
this  decline,  the  disappearance 
illustrates  the  vulnerability  of  this  and 
the  other  snail  species. 

All  known  populations  of  these  six 
snail  species  occur  in  streams  flowing 
throu^  private  lands.  The  primary 
threat  to  all  stuviving  populations 
appears  to  be  pollutants  in  stormwater 
runoCF  that  originate  frx>m  private  land 
activities  (see  Factor  A).  Tboefbre,  the 
survival  and  recovery  of  these  snails 
will  be  highly  dependent  on  landownw 
cooperation  in  reducing  land  use 
imnacts. 

Controversy  resulting  bom  critical 
habitat  designation  has  been  known  to 
reduce  private  landowner  cooperation 
in  the  management  of  species  listed 
undw  the  Act  (e.g.,  spotted  owl,  golden 
cheeked  warbler).  The  Alabama 
sturgeon  experience  suggests  that 
critical  habitat  designation  could  affsct 
landowner  cooperation  within 
watersheds  occupied  by  these  six  snails. 

Based  on  the  above  analysis,  the 
Service  has  concluded  critical  habitat 
designation  would  provide  little 
additional  benefit  for  these  species 
beyond  those  that  would  accrue  from 
listing  under  the  Act.  The  Service  also 
ctHocludes  that  any  potential  benefit 
from  such  a  designation  would  be  ofiEset 
by  an  increased  level  of  vulnerability  to 
vandalism  or  collecting,  and  by  a 
possible  reduction  in  landowner 
cooperation  to  manage  and  recover 
these  species.  The  designation  of  critical 
habitat  for  these  six  snail  species  is  not 
prudent. 


Available  CoMervatioa  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Fedwal  protection,  and 
{wohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 


provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
reqtiires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
reqviired  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  pari 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(aX2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fiind,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  lubitat.  If  a  Federal  action  may 
affoct  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  activities  that  could  occur  and 
impact  these  species  include,  but  are 
not  limited  to.  the  carrying  out  or  the 
issuance  of  permits  for  reservoir 
construction,  stream  alterations, 
discharges,  wastewatw  facility 
development,  water  withdrawral 
projects,  pesticide  registration,  mining. 
and  road  and  bridge  construction.  It  has 
been  the  experience  of  the  Service, 
however,  thist  neaiiy  all  section  7 
consultations  have  been  resolved  so  that 
the  species  have  been  protected  and  the 
project  objectives  have  been  met.  Otho- 
than  a  potential  dam  on  the  Locust  Fork 
River,  Jeffarson  and  Blount  counties, 
Alabama,  no  other  Federal  activities  that 
may  affect  these  species  are  currently 
knoMm  to  be  under  consideration. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.21  for 
endangered  species,  and  17.21  and 
17.31  for  threatened  species  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangeted 
or  threatened  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill.  trap,  or  collect,  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  intentate  or  fioreign 


commerce  any  listed  species.  It  also  is 
illegal  to  poHSSS.sell,  deliver,  carry, 
transport,  or  ship  any  wildlife  that  has 
been  taken  illegally.  Certain  exceptions 
apply  to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
othOTwise  prohibited  activities 
involving  endangered  or  threatened 
wildlife  species  under  certain 
circiunstances.  Regulations  governing 
permits  are  at  50  CFR  17.22  and  17.23 
for  endangered  species  and  17.32  for 
threatened  species.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  %vith  the 
purposes  of  the  Act 

It  is  the  policy  of  the  Service 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272).  to  identify, 
to  the  maximum  extent  practicable, 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  if  these  species  are  listed.  The  intent 
of  this  policy  is  to  increase  public 
awareness  as  to  the  effects  of  these 
propoeed  listings  on  future  and  ongoing 
activities  within  a  species'  range. 

Activities  which  the  Service  believes 
are  unlikely  to  result  in  a  violation  of 
section  9  for  these  six  snails  are: 

(1)  Existing  discharges  into  watera 
supporting  these  species,  provided  these 
activities  are  carried  out  in  accordance 
with  existing  regulations  and  permit 
requirements  (e.g.,  activities  subject  to 
sections  402.  404,  and  405  of  the  Clean 
Water  Act  and  discharges  regulated 
under  the  National  PoUutant  Discharge 
Elimination  System  (NPDES)). 

(2)  Typical  agriculture  and 
silviculture  practices. 

(3)  Oevelopment  and  construction 
activities  designed  and  implemented 
pursuant  to  State  and  local  water  quality 
regulations. 

(4)  Existing  recreational  activities 
such  as  swrimming.  wading,  canoeing, 
and  fishing. 

Activities  that  the  Service  believes 
could  potentially  result  in  "take"  of 
these  snails,  if  they  should  be  listed, 
include: 

(1)  The  unauthorized  collection  or 
capture  of  the  species; 

(2)  Unauthorized  destruction  or 
altmation  of  the  species  habitat  (e.g., 
instream  dredging,  channelization, 
discharge  of  fill  material); 

(3)  Violation  of  any  discharge  or  water 
withdrawal  permit; 
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(4)  Illegal  discharge  or  dumping  of 
toodc  chemicals  or  other  pollutants  into 
waters  supporting  the  species. 

Other  activities  not  identified  above 
will  be  reviewed  on  a  case-by-case  basis 
to  determine  if  a  violation  of  section  9 
of  the  Act  may  be  likely  to  result  from 
such  activity  should  these  snails 
become  listed.  The  Service  does  not 
consider  these  lists  to  be  exhaustive  and 
provides  them  as  information  to  t&e 
public. 

Questions  regarding  whether  simcific 
activities  may  constitute  a  future 
violation  of  section  9  should  these 
snails  be  listed  should  be  directed  to  the 
Field  Supervisor  of  the  Service's 
Jackson  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of 
regulations  regarding  listed  species  and 
inquiries  about  prohibitions  and  permits 
should  be  addrcnsed  to  the  U.S.  Hsh 
and  Wildlife  Service.  Ecological 
Services  Division.  1875  Century 
Boulevard.  Atlanta,  Georgia  30345 
(Phone  404/679-7313;  Fax  404/679- 
7081). 

PiABcriiiiiiiiiHi  Soikated 

The  Service  intends  that  any  final 
action  resulting  bom  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  bom  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
othCT  interested  petty  concerning  this 
(woposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  biological,  codrnmercial  trade,  or 
odter  relewsnt  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 


(2)  the  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  current  or  plaimed  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulations 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  die 
Service,  and  such  communications  may 
leed  to  final  regulations  that  diSw  from 
this  proposal. 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  i»oponl  in  the  Federal  legisier. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Siq>ervisar 
(see  ADDRESSES  section). 


NatioBal  EaviraameBtal  FoUcy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  es  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Act  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  E^islB'  on 
October  25. 1963  (48  FR  49244). 


The  Service  has  examined  this 
regulation  uixier  the  Paperwork 


Redtiction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 

aiad 


A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Field  Supervisor 
(see  ADDRESSES  section). 

Author  The  primary  author  of  this 
proposed  rule  is  Paul  Hartfield  (see 
ADDRESSES  sectionX601/965-^900,  Ext 
25). 

List  efSnAifBctB  in  50  CFK  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Ttansportation. 


AcccHxlingly,  the  Service  hereby 
proposes  taamend  part  17,  subchapter 
B  of  chapter  1,  tide  50  of  the  Code  of 
Federal  Regulations,  as  set  fnth  below: 

PART17— [AMBttED] 

1.  TIm  authority  dtatirai  for  pert  17 
cositinues  to  read  as  follows: 

HalfciiMj    16  U.S.C  1361-1407;  16  US.C. 
lSn-1544: 16  U.S.C  4201-424S;  Pub.  I.  9»- 
625. 100  StaL  SSOO.  nalsM  otlMrwiae  notad. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  SNAILS,  to  the  List  of 
BndaDgered  and  Threatened  Wildlife  to 
read  as  follows: 


117.11 


(h) 


Species 


Common  i 


pOfM- 


Criical 


gemdor 


SMMtS 


Eimia.  lacy 


ESmia 


,.    U.SA.(AL) 


cyfhdrictf  ...    Uopin  U.SJL  (AL) 

eyotostonatomiBL 


Pebblesnai.  lal Leftyrium  ahomm^eri     U.SX  (AL) 


NA 


NA 


NA 


...    U.&A(AL)__ 


found 


E 
T 


NA 


NA 


NA 


NA 
NA 
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Dated:  September  12. 1997. 
laeto  Eappaport  CUifc. 

Dinctor,  Fish  and  Wildlife  Service. 

(FR  Doc.  97-27548  Filed  10-16-97;  8:45  am] 

■UMG  COOC  431045-^ 

DEPARTMENT  OF  THE  INTERIOR 
FW)  and  Wildlife  Service 

SOCFRPartIT 

RM  1018-AE41 

cnoangecBO  ana  i  nfeaianea  wnoine 
and  Plants;  Proposal  to  List  the  SL 
Andrew  Beacii  Mouse  as  Endangered 

AQENCV:  Fish  and  WUdlifs  Service. 

Interior. 

ACTION:  Proposed  rule. 


r:  The  Fish  and  Wildlife  Sovice 
(Service)  proposes  endangered  statiu  for 
the  St.  Andrew  Beach  Mouse 
(PeromTscus  poUonotus  peninstUaris) 
pursuant  to  the  Endangered  Species  Act 
of  1973.  as  amended  (Act).  This 
subspecies  is  restricted  to  coastal  sand 
dunes  and  had  a  historic  distribution 
that  included  the  northeast  Florida 
panhandle  from  Gulf  County  into 
portions  of  Bay  County.  Its  current  range 
is  limited  to  a  portion  of  the  St  Joseph 
Peninsula  in  Gulf  Coimty.  Habitat 
impacts  causing  loss  of  mice  and  the 
species'  local  capability  to  recover  from 
such  impacts  are  primarily  responsible 
for  the  range  curtailment.  Threats  to 
beach  mouse  habitat  include  severe 
storms,  coastal  land  development  and 
its  associated  activities,  and  non-storm 
related,  natiiral  shoreline  erosion. 
Additional  threats  include  predation  by 
free-ranging  domestic  cats  and 
displacement  by  house  mice.  This        • 
proposal,  if  made  final,  would 
implement  the  protection  provisions 
provided  by  the  Act  for  this  beach 
moiise. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  December 
16, 1997.  Public  hearing  requests  must 
be  received  by  December  1,  1997. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Michael  M.  Bentzien,  Assistant  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  6620  Southpoint  Drive  South. 
Suite  310,  Jacksonville.  Florida  32216. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 


appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Michael  M.  Bentzien,  at  the  above 
address  (telephone  904/232-2580,  ext. 
106:  focsimile  904/232-2404). 

SUPPLEMENTARY  MFORMATKM: 
Background 

The  oldfield  mouse  (Peromyscus 
poUonotus]  occurs  in  northeastern 
Mississippi,  Alabama.  Georgia,  South 
Carolina,  and  Florida.  Beach  mice  are 
coastal  subspecies  of  the  oldfield  mouse 
restricted  to  beach  and  sand  dune 
habitat.  Hall  (1981)  recognized  eight 
coastal  subspecies  whose  common 
distinguishing  characteristics  include 
white  faet,  large  ears,  and  large  black 
eyes.  Their  fur  is  variously  patterned  in 
shades  of  white,  yellow,  brown,  and 
grey.  The  head,  back,  and  nunp  are 
darkly  patterned,  though  to  a  lighter  and 
less  extensive  degree  than  inland 
oldfield  mice.  The  all-white  underparts 
extend  higher  up  to  the  sides  than  on 
the  inland  subspecies  (Sumner  1926, 
Bowen  1968).  Howell  (1939)  described 
the  type  (original)  specimen  of  the  St 
Andrew  beach  mouse  as  having  a  very 
pale,  buff-colored  head  and  back  with 
extensive  white  coloration  underneath 
and  along  the  sides.  Bowen  (1968)  noted 
two  distinct  rump  color  pigmentations, 
one  a  tapered  and  the  other  a  squared 
pattern,  which  extended  to  the  thighs. 
Head  and  body  lengths  average  75 
millimeters  (mm)  (2.95  inches  (in)),  tail 
mean  length  52  mm  (2.05  in),  and  hind 
foot  mean  length  18.5  mm  (0.73  in) 
(fames  1992). 

Beach  mice  subspecies  historically 
occurred  on  both  the  Atlantic  Coast  of 
Florida  from  St.  Johns  through  Broward 
counties  and  the  eastern  Gulf  of  Mexico 
from  Gulf  Coimty,  Florida,  to  Baldwin 
County,  Alabama  (Ivey  1949,  Bowen 
1968.  James  1992,  Stout  1992.  Gore  and 
Schaefer  1993).  The  St.  Andrew  beach 
mouse  is  the  easternmost  of  the  five 
Gulf  coast  subspecies.  Howell  (1939) 
collected  the  type  specimen  at  St 
Andrew  Point  on  Crooked  Island, 
Tyndall  Air  Force  Base,  Bay  County, 
Florida  (type  locality).  Other  historic 
collection  records  for  the  subspecies 
include  nine  additional  specimens  from 
the  type  locality,  seven  mice  from  St 
Joseph  Point  and  four  mice  from  Cape 
San  Bias  on  the  St.  Joseph  Peninsula  in 
Gulf  County.  48  individuals  at  or  near 


the  town  of  Port  St  Joe  located  on  the 
central  Gulf  County  coastal  mainland, 
and  four  specimens  near  Money  Bayou 
in  eastern  Gulf  County  (Bowen  1968). 
Based  on  these  records,  Bowen  (1968) 
and  James  (1992)  described  the  former 
range  of  the  St.  Andrew  beach  mouse  as 
likely  extending  from  the  St.  Joseph  Spit 
(Peninsula)  noil^west  along  the  coastal 
mainland  adjacent  to  St  Joseph  Bay,  to 
Crooked  Island  at  the  East  Pass  of  St. 
Andrews  Bay.  This  range  also  included 
about  0.6  kilometer  (km)  (1  mile  (mi))  of 
mainland  sand  dime  habitat  east  of  the 
landward  end  of  the  St  Joseph 
Peninsula  to  Money  Bayou  on  the  Gulf 
of  Mexico.  The  absence  of  past 
collection  records  and  lack  of  beach 
mouse  sign  and  trapping  success  in  the 
area  east  of  Money  Bayou  to  the 
southeastern  comer  of  Gulf  County 
(James  1987;  J.  Gore,  Florida  Game  and 
Fresh  Water  Fish  Commission,  in  litt 
1994)  suggest  that  this  area  may  not  be 
part  of  the  subspecies'  historic  range. 

Coastal  tidal  marsh  and  upland 
habitat  between  the  mainland  city  of 
Port  St  Joe  and  the  St.  Joseph  Peninsula 
naturally  divided  the  former  range  of 
the  St  Andrew  beach  mouse  into  two 
s^ments.  Initial  genetic  analysis  of  a 
small  sample  of  mice  from  these 
segments  and  another  subspecies,  the 
Choctawhatchee  beach  mouse  (P. 
poUonotus  aUophrys),  from  nearliy 
habitat  found  similarities  between  the 
Crooked  Island  and  St  Joseph  Peninsula 
samples  at  one  gene  location  (locus). 
The  Crooked  Island  sample  was 
distinctly  different  from  the 
Choctawhatchee  beach  mouse  sample  at 
the  same  locus.  Additional  work  is 
needed  to  determine  if  these  patterns 
are  consistent  at  several  loci  (Moyers 
1997). 

Typical  beach  mouse  habitat  generally 
consists  of  several  rows  of  sand  dunes 
paralleling  the  shoreline.  Prevailing 
wind,  beach  sand,  and  vegetation 
combine  to  form  and  shape  coastal 
dunes.  A  common  complex  of  anifnal 
species,  vegetation,  and  habitat  types 
characterize  the  coastal  sand  dime 
ecosystem.  The  types  and  amount  of 
animals,  vegetation,  and  habitat  may 
differ,  however,  among  specific  sites. 
The  common  types  of  sand  dune  habitat 
include  frontal  dunes,  primary  dunes, 
secondary  dunes,  inter  and  intradiuial 
swales,  and  scrub  dunes.  Frontal  dunes 
and  primary  dunes  are  those  closest  to 


the  shcnvline.  most  recently  formed,  and 
highly  dynamic.  The  foreslope  of 
primary  dunes  grades  into  the 
developing  frontal  dunes  on  the  open 
beach.  Frontal  dimes  on  the  Gulf  Coast 
are  sparsely  vegetated,  usually  by  sea 
oats  lUniola  paniculata),  bluestem 
{Schitachyrium  maritimum),  beach 
grass  (Ponicuin  amaram],  and  sea  rocket 
{Cakile  constricta).  Primary  dunes  also 
support  stands  of  these  species  and 
include  other  broAd-leaved  plants  such 
as  seaside  peimywort  {Hydrocotyle 
bonariensis),  seashore  elder  (/vo 
imbricata),  and  beach  morning  glory 
Upomea  stolomfem)  (Clewell  1985). 
Secondary  dunes  consist  of  one  or  more 
dune  lines  landward  of  the  primary 
dune  with  a  similar  though  dmser 
vegetative  cover.  Interdunal  swrales  are 
wet  or  dry  depressions  between  primary 
and  secondary  dunes  while  intradunal 
swales  occur  within  primary  dunes  as  a 
result  of  wave  action,  storm  surges,  and 
virind  erosion.  Wet  swales  are  those 
whose  water  table  is  at  or  near  the 
surbce.  Swale  vegetation  includes 
plants  found  on  primary  and  secondary 
dunes  as  well  as  salt  meadow  cordgrass 
(Spaitina  patens),  rushes  {Juncus  sp.), 
sedges  [Cypenu  sp.).  and  saltpass 
[DistichUs  spicata).  Scrub  dunes  are  the 
oldest  of  the  dune  habitat  types  and  are 
dominated  by  woody  plants  including 
saw  palmetto  [Serenoa  repent),  myrtle 
oak  (Quercus  myrtifotia),  sand  live  oak 
(Q.  gBminata),  sand  pine  {Pinus  dausa), 
slash  pine  (P.  elUoitu),  seaside  rosemary 
[Ceratiola  ericoides),  greenbrier  {Smilax 
sp.),  and  bush  goldenrod  (Chrysoma 
pauciflommhea).  Reindeer  moss 
{Qadonia  lepmina)  often  covers 
otherwise  bare  dune  surfaces.  Some 
primary  and  secondary  dune  vegetation 
is  also  present  but  at  reduced  densities 
(Blair  1951.  Gibson  and  Looney  1992). 
Size  and  density  of  understory  and 
overstory  vegetation  may  vary. 

Trap  surveys  at  Crooked  Island  and 
on  the  St  Joseph  Peninsula  documented 
the  presence  of  St  Andrew  beach  mouse 
on  frontal  dunes,  as  vnH  as  on  primary 
and  secondary  dunes  (James  1987;  Gora 
in  litt  1990. 1994;  Bates  1992.  Moyers 
et  al.  1996,  Mitchell  et  al.  1997).  These 
results  supported  other  surveys  which 
found  that  the  greatest  concentration  of 
moat  other  beadi  mice  subspedas 
occurred  in  these  habitat  types  (Blair 
1951.  ifill  1989.  Frank  and  Humphrey 
1992,  Holler  1992).  This  concentration 
Is  due  in  part  to  a  predominance  of 
plants  whose  seeds  and  frtdts  are 
important  seasonal  constituents  of 
beach  moiue  diets  (Moyers  1996). 

Ahtmiigh  beach  mice  occur  on 
interdunal  and  intradunal  swales, 
studies  of  other  beach  mouse  suhqwcies 
indicate  that  in  general,  they  use  this 


habitat  type  less  frequently  ythsa 
compared  to  frontal,  primary,  and 
secondary  dunes  (Bhdr  1951.  Hill  1989, 
Gore  and  Schaefer  1993,  Novak  1997). 
James  (1987)  only  rarely  observed  St 
Andrew  beach  mouse  tracks  in  the 
interdunal  areas  within  St  Joseph 
Peninsula  State  Pwk  (SJPSP),  located 
within  the  northern  15  km  (9  mi)  of  the 
peninsula. 

Various  researchers  have  also 
documented  the  occurrence  of  othw 
beach  mouse  subspecies  within  scrub 
dunes  (Extine  and  Stout  1987,  Hill  1989, 
Rave  and  Holler  1992,  Gore  and 
SchaefBr  1993,  Swilling  et  al.  1996. 
Moyras  et  al.  1996,  Novak  1997).  Blair 
(1951)  believed  that  the  scrub  dunes  on 
Santa  Roaa  Island  offered  abundant  food 
and  covw  for  the  Santa  Rosa  beach 
mouse  (P.  p.  leucocephalus).  Scrub 
dunes  may  also  function  as  refugia 
during  and  after  storms  and  as  a  source 
for  recolonization  of  storm-damaged 
dunes  (Moyers  et  al.  1996.  Swilling  et 
al.  1996).  Their  use  by  the  St  Andrew 
beach  mouse  is  not  well  documented. 
James  (1987)  noted  the  absence  of  tracks 
in  scrub  dunes  within  SJPSP,  although 
she  did  collect  mice  in  1986  from  well- 
vegetated  back  dunes  on  Crooked  Island 
(James  1992).  Moyers  et  al.  (1996) 
captured  beach  mice  within  SJPS*  in 
secondary  dunes  immediately  adjacent 
to  scrub  dunes. 

Based  on  a  study  of  other  Gulf  coast 
subspecies  that  included  habitat 
contUtions  foUowii^  Hurricane 
Frederick.  Me]ra8  (1983)  reported  that 
the  minimum  poet-«torm  area  needed  to 
allow  beach  mice  to  persist  was  50 
hectares  (ha)  (124  acres  (ac)).  He  also 
determined  that  a  habitat  size  from  100 
to  200  ha  (247  to  494  ac)  supporting  a 
population  <A  127  mice  was  optimal  for 
that  population  to  recover  from  habitat 
impacts  produced  by  a  storm  of 
comparable  intensity.  Meyer's  figures 
should  be  used  with  caution,  however, 
since  he  did  not  know  pre-storm  habitat 
conditions  or  population  numbers 
within  the  study  area. 

Beech  mouse  populations  can  at  times 
undergo  great  seasonal  variations  in 
numbers  (Bowen  1968,  Extine  and  Stout 
1987).  Prior  to  human  disturbance, 
hurricanes  and  tropical  storms  likely 
were  the  dominant  factors  producing 
npid  and  possible  widespread  impacts 
on  beach  mice  and  their  habitat 
Because  the  St  Andrew  beach  mouse 
evolved  under  adverse  weather 
conditions,  the  subspecies  developed 
the  capability  to  survive  and  recover 
from  these  periodic  severe  impacts  to  its 
numbers  and  habitat  During  this 
century,  however,  more  npid  land 
development,  dune  encroachment  by 
pedestrians  and  vehicles,  and  military 


activities  began  to  contribute  to  these 
impacts  (James  1992).  Powen  (1968)  was 
unable  to  collect  beach  mice  from  one 
or  more  historic  sites  during  a  1961  field 
trip.  Hurricane  Eloise  split  Crooked 
Island  into  east  and  west  segments  in 
1975.  and  multiple  attempts  to  collect 
beach  mice  from  the  western  segment 
during  the  early  and  mid-1980's  were 
unsuccessful  (Gore  in  litt  1987).  During 
this  same  period,  trap  surveys  collected 
small  numbers  of  beach  mice  on  the 
eastern  segment.  Limited  trap  and  track 
surveys  during  the  late  1980's  found  no 
evidence  of  beech  mice  within 
undeveloped  coastal  mainland  habitat 
between  Crooked  Island  and  Money 
Bayou,  as  well  as  on  the  St  Joseph 
Peninsula  from  near  the  southern  border  v 
of  SJPSP  through  Cape  San  Bias  to  the 
northeastern  end  of  the  peninsula  (Gore 
in  litt.  1990,  James  1987).  Both  surveys 
revealed  that  mice  still  existed  on 
Crooked  Island  East  and  also  occurred 
within  SJPSP.  Gore  collected  3.6  mice 
per  100  trap  nights  during  his  1989 
survey  within  die  park.  Based  on  her 
survey  results,  James  (1992)  estimated 
the  Crooked  Island  East  population  at 
150  mice  and  the  population  within 
SJPSP  at  500  mice.  Gore  speculated  that 
the  range  wide  population  at  its  lowest 
contained  several  hundred  mice. 

Extensive  surveying  of  primary, 
secondary,  and  scrub  dune  habitat  on 
Crooked  Island  East  during  the  1990's 
revealed  that  the  beach  mouse 
population  there  no  longer  existed  (Gore 
in  litt  1994,  Holler  in  Utt  1994).  Similar 
effnts  at  Cape  San  Bias  on  Eglin  Air 
Force  Base  and  U.S.  Coast  Guard 
properties  yielded  no  mice  (Gc»e  in  litt 
1994).  Bates  (1992)  did  capture  338 
separate  individuals  with^  SJPSP  at  a 
rata  of  26.64  mice  per  100  trap  nights. 
In  1993  and  1994,  Gore  (in  litt  1904) 
again  sampled  habitat  between  SJPSP 
and  Cape  San  Bias  and  trapped  nine 
beach  mice  for  a  capture  rate  of  7.56 
mice  per  100  trap  nights.  Based  on  the 
survey  findings  to  dcrte.  Gore  (in  litt 
1994, 1995J  assumed  that  the  St 
Andrew  beech  mouse  was  then 
restricted  to  the  northern  20  to  25  km 
(12.5  to  15.5  mi)  of  the  St  Joseph 
Peninsula. 

In  Octobw  1995,  Hurricane  Opal 
caused  extensive  coastal  damage  to  the 
Florida  panhandle.  Habitat  impacts 
within  the  St  Jos^h  Peninsula 
appeared  more  extensive  outside  SJPSP 
boundaries  (Gere  in  litt  1995).  Using  an 
average  density  estimate  of  2.5  mice  per 
hectare.  Gore  (in  litt  1995)  calculated 
that  the  total  population  of  St  Andrew 
beach  mice  remaining  after  the  storm 
was  around  190  individuals.  Moyers  et 
al.  (1996)  trapped  a  total  of  about  5.25 
km  (3  mi)  of  habitat  throughout  SJPSP 
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in  December  1995  and  captured  62 
individuals  for  a  rate  of  3.44  mice  per 
100  trap  nights.  They  estimated  the 
population  size  within  the  sampled  area 
at  127,  a  figure  which  compared 
favorably  to  Gore's  post-hurricane 
estimate.  Moyers  (1996a)  later  collected 
an  additional  11  mice  on  William  ).  Rish 
State  Park  and  on  some  private  parcels 
within  the  St.  Joseph  Peninsula 
immediately  south  of  SJPSP.  The  moat 
recent  trap  survey  within  SJPSP 
(February  1997)  collected  117  mice  for 
a  capture  rate  of  9.00  mice  per  100  trap 
nights  (Mitchell  et  al.  1997).  They 
estimated  that  SJPSP  ctirrently  may 
support  between  300  and  500  mice.  The 
estimate  represents  a  significant 
increase  ovw  the  1995  post-Hiuricane 
Opal  survey  and  is  comparable  to  the 
Uat  pre-Hurricane  Opal  survey  within 
the  park  (Bates  1992). 

In  addition  to  habitat  impacts,  other 
factors  believed  to  potenti^y  threaten 
the  continued  existence  of  the  St 
Andrew  beach  mouse  are  predatlon. 
particularly  by  free-ranging  domestic 
cats  {Felis  silvestris)  and  non-native 
cojrotes  {Cams  latrans),  and 
displacement  by  house  mice  (Mus 
muscuhiM). 

Previoua  Federal  Action 

The  Service  included  the  St  Andrew 
beech  mouse  as  a  category  2  species  in 
its  September  18, 1985,  notice  of  review 
of  vertebrate  wildlife  (50  FR  37958).  At 
that  time,  category  2  species  were 
defined  as  those  for  which  information 
in  possession  of  the  Service  indicated 
diat  proposing  to  list  as  endangered  or 
threatened  was  possibly  appropriate, 
but  for  which  conclusive  data  on 
biological  vulnerability  and  threat(s) 
ware  not  currently  avidlable  to  support 
a  proposed  rule.  The  Service  published 
an  updated,  combined  animal  notice  of 
review  (ANOR)  on  January  6, 1989, 
which  retained  the  species'  category  2 
classification  (54  FR  554).  In  the 
November  21, 1991.  ANOR  update,  the 
St  Andrew  beach  mouse  was 
designated  a  candidate  for  listing  (56  FR 
58804).  The  Service  retained  this 
classification  in  the  November  15, 1994, 
ANOR  (59  FR  59020)  and  in  the  moat 
recent  notice  of  review  published  on 
February  28, 1996  (61  FR  7596). 

The  processing  of  this  proposed  rule 
conforms  with  the  Service's  fiscal  year 
1997  listing  priority  guidance  published 
in  the  Fadml  Regbter  on  December  5, 
1996  (61  FR  64475).  The  guidance  calls 
for  giving  highest  pricmty  to  hanHUng 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  status  of  outstanding 
proposed  listings.  Third  priority  (Tier  3) 
is  given  to  resolving  the  conservation 


status  of  candidate  species  and 
processing  administrative  findinga  on 
petitions  to  add  species  to  the  lists  or 
reclassify  threatened  species  to 
endangered  status.  The  processing  of  . 
this  proposed  rule  falls  under  Tier  3.  At 
tliis  time,  the  Southeast  Region  has  no 
pending  Tier  1  actiom  and  is  near 
completion  of  its  pending  Tier  2  actions. 
Additionally,  the  guidance  states  that 
"effective  April  1, 1997,  the  Service  will 
concurrently  undertake  all  of  the 
activities  included  in  Tiers  1,  2,  and  3" 
(61  FR  64480). 

Sununary  of  Factors  ASactiiig  the 
Species 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  .^pecies  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(aXl)-  These  factors  and  their 
application  to  the  St  Andrew  beach 
mouse  {Pemmyscus  poUonotus 
peninsuhris)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Using  historic  topographic  maps  and 
their  habitat  references,  the  Service 
calculated  that  66  km  (41  mi)  of  the 
estimated  86  km  (53.5  mi)  of  linear  area 
within  the  historic  range  of  the  St 
Andrew  beach  mouse  contained  sand 
dune  habitat.  From  field  surveys.  Gore 
(in  litt  1994. 1995)  estimated  the 
amotmt  of  recentiy  occupied  habitat  to 
be  between  20  and  23  km  (14.3  to  12.5 
mi),  all  within  the  northern  two-thirda 
of  the  St  Joseph  Peninsula.  This 
represents  up  to  a  68  percent 
c\utailment  of  historic  sand  dune 
habitat  within  the  subspecies'  former 
range. 

Natural  events  and  manmade 
activities  that  have  impacted  the  St 
Andrew  beach  mouse  and  its  habitat 
include  severe  storms,  land 
development,  military  exercises  on 
Crooked  Island,  dune  encroechment  by 
vehicles  and  pedestrians,  and  non-storm 
related  shoreline  erosion.  Between  1871 
and  1995,  neariy  50  hurricanes  or 
tropical  storms  occiirred  within  90  mi  of 
St  Joe  Bay,  which  is  about  midway 
within  the  historic  range  of  the  species. 
In  this  coitury,  storm  strength, 
proximity  to  ihe  historic  range,  and 
degree  of  habitat  impact  have  been 
esp>ecially  intense  during  the  last  30 
years  (Dciehring  et  al.  1994).  In  1975. 
Hiuricane  Eloise  breached  Crooked 
Island,  dividing  it  into  two  segments 


and  severely  eroding  and  fragmenting 
dunes,  particularly  within  the  newly- 
formed  western  segment  (R  Bates,  pers. 
comm.  1995).  In  1985,  Hurricane  Kate 
scoured  dimes  within  the  entire  range  of 
the  St  Andrew  beach  mouse.  These 
storms  caused  extensive  blowouts  in  the 
high  dunes  throughout  the  St.  Joseph 
Peninsula  Games  1992).  In  1995, 
Hurricane  Opal,  which  made  landfall  85 
mi  west  of  St.  Joe  Bay,  severely  damaged 
and  fragmented  frx)ntal  and  primary 
sand  dunes  within  the  historic  range  of 
the  beach  mouse.  The  most  seriously 
impacted  areas  were  the  unoccupied 
habitat  from  Crooked  Island  to  Mexico 
Beach.  Gore  (in  litt  1995)  estimated  an 
average  loss  of  52  percent  of  occupied 
area  within  the  St.  Joseph  Peninsula. 
with  the  greatest  impacts  occurring 
south  of  SJPSP.  Although  the 
population  within  the  SJPSP  haa  since 
recovered,  the  Service  believes  that 
coupled  with  additional  land 
development,  consecutive  yean  of 
severe  weather  or  a  single  season  of 
intense  storms  over  or  in  close 
proximity  to  currently  occupied  habitat 
may  result  in  extincticm  of  the 
8ul»pecies. 

Land  development  has  been  primarily 
responsible  for  the  permanent  loss  of  St 
Andrew  beach  mouse  habitat.  Historic 
maps  suggest  that  earlier  construction  of 
State  Road  98  and  incorporated 
developm«it  from  the  vicinity  of  Port 
St  Joe  to  Mexico  Beach  occurred  within 
one  or  more  types  of  coastal  sand  dime 
habitat.  Littie  or  no  suitable  habitat 
currentiy  occurs  at  the  seaward  side  of 
some  of  these  iiuxuporated  areas  (J. 
Oanford,  Gulf  County  Division  of  Solid 
Waste,  pen.  comm.  1997).  This  density 
of  development  also  tends  to  fragment 
remaining  undeveloped  habitat  Meyen 
(1983)  believed  that  intense 
development  could  act  as  a  barrier  to 
migration,  isolating  mice  within  these 
habitat  segments  and  maHng  them  more 
vulnerable  to  local  extinction  from  one 
or  more  threats.  Neither  Gore  (in  litt. 
1990)  nor  James  (1987)  found  evidence 
of  beach  mice  within  these  fragmented 
parcels  located  along  the  coast  between 
Port  St  Joe  and  Mexico  Beach.  The 
current  status  of  beach  mice  within 
these  parcels  is  unknown. 

Gore  (in  litt  1994)  ranked  continued 
habitat  loss  on  the  St.  Joseph  Peninsula 
as  one  of  the  most  serious  long-term 
threats  to  the  St  Andrew  beach  mouse 
outside  of  the  State  parks.  He  attributed 
beach  mouse  presence  in  the  area 
between  SJPSP  and  Cape  San  Bias  in 
1994  to  the  relatively  low  density  of 
housing  compared  to  mainland  areas, 
and  the  apparent  low  threat  from  free- 
ranging  domestic  cats,  which  he 
believed  was  related  to  the  primary  use 


of  the  residences  as  vacation  homes.  In 
addition,  most  structures  are  set  back 
bom  the  frontal  and  primary  dune  lines. 
Since  1994,  additional  construction  has 
oocunred  in  this  area,  as  well  as  within 
unoccupied  habitat  on  the  remainder  of 
the  peninsula  (J.  Danford,  pers.  comm. 
1997).  The  construction  has  proceeded 
despite  the  unavailability  of  federally 
finuiced  loans  or  flood  insurance  (see 
factor  D).  The  Service  believes  that 
continued  construction  may  result  in 
intense  development  of  secondary  and 
scrub  dunes,  resulting  in  the  severe 
fragmentation  or  loas  of  these  habitat 
types.  These  areas  are  known  to  be 
important  to  other  beach  mice 
subspecies  (see  "Backgroimd"  section). 
Intense  impacts  to  these  habitat  types, 
coupled  with  severe  storms  affecting 
frontal  and  primary  dunes,  may 
contribute  to  the  extinction  of  the  St 
Andrew  beach  mouse.  Gulf  County  has 
constructed  snow  fencing  and  planted 
dime  vegetation  to  restore  frontal  and 
primary  dunes  on  the  St  Joseph 
Peninsula  and  elsewhere  damaged  as  a 
result  of  Hurricane  Opal  Q.  Dai&rd, 
pen.  comm.  1997). 

Other  human  activities  impact  beach 
mouse  habitat.  Gore  (in  litt.  1994) 
described  the  sand  dunes  east  of  Cape 
San  Bias  as  having  littie  vegetation  and 
generally  in  poor  quality.  He  attributed 
this  situation  to  a  combination  of  storm 
damage  exacerbated  by  vehicular  traffic 
on  the  beach.  Although  Gulf  County  has 
updated  its  beach  driving  ordinance  in 
an  attempt  to  eliminate  dune  impacts  on 
the  St  Joseph  Peninsula  (Gulf  County 
Commission  1997),  some  areas  continue 
to  have  problems  with  dune 
encroachment  by  all-terrain  vehicles  (D. 
Wibberg,  Office  of  the  Gulf  County 
Board  of  Commissioners,  pers.  comm. 
1997).  Prior  to  1985,  trial  exercises  with 
military  hovercraft  contributed  to 
habitat  degradation  on  Crooked  Island 
Oames  1992).  The  Department  of 
Defense  has  since  discontinued  this 
practice  (R  Bates,  Tyndall  Air  Force 
Base,  pen.  comm.  1995)  and  is  restoring 
dune  habitat  and  funding  translocation 
of  beech  mice  onto  Crooked  Island. 

Severe  natural  erosion  within  a 
section  of  beach  north  of  Cape  San  Bias, 
primarily  within  U.S.  Coast  Guard 
property  on  the  St  Joseph  Peninsula, 
has  resulted  in  the  loss  of  frontal, 

Erimary,  and  secondary  dunes  (Gore  in 
tt  1994).  Sporadic  natural  shoreline 
erosion  of  frontal  and  primary  dunes  is 
also  occurring  north  of  this  area  to 
SJPSP,  as  well  as  between  Cape  San  Bias 
and  Money  Bayou.  The  principal  effect 
in  the  area  of  sevne  erosion  has  been  to 
isolate  occupied  habitat  on  the  northern 
peninsula  from  unoccupied  habitat 
between  Cape  San  Bias  and  Money 


Bayou.  The  additional  natural  erosion 
has  resulted  in  some  habitat 
fragmentation. 

B.  OverutiUzation  for  Commercial, 
Recreational,  Scientific,  or  Eduoatimtal 
Purposes 

This  fector  is  not  now  known  to  be 
applicable. 

C  Disease  or  Predation 

The  impact  of  parasites  and  pathogens 
on  beach  mice  populations  and  their 
potential  contribution  to  the  decline  of 
the  St  Andrew  beach  mouse  are 
unknown.  Significant  adverse  impacts 
from  these  facton  might  occur  when 
combined  with  or  as  a  function  of  other 
threats.  Studies  and  observations  by 
various  researchera  strongly  suggest  that 
predation,  especially  by  free-ranging 
domestic  cats,  is  an  important  factor 
contributing  to  the  loss  of  mice  from 
local  habitat  within  or  adfacent  to 
developed  areas  (Blair  1951,  Humphrey 
and  Barbour  1981,  Holliman  1983, 
Humphrey  et  al.  1987).  Bowen  (1968) 
provided  an  anecdotal  report  on  the 
complete  absence  of  beach  mouse  sign 
on  a  3.2  km  (2  mi)  stretch  of  beach 
having  abundant  cat  tracks.  Frank  and 
Humphrey  (1992)  noted  a  reduction  of 
cat  sign  on  dunes  and  an  increase  in 
Anastasia  Island  beach  mouse  (P.  p. 
phasma)  numben  and  mean 
survivonhip  following  removal  of  15  to 
20  cats  from  the  camping  area  at 
Anastasia  State  Recreation  Area.  Gore 
and  Schaeffer  (1993)  found  a  significant 
inverse  relationship  between  the  ratio  of 
Santa  Rosa  beach  mice  to  cat  tracks  on 
sample  transects  within  developed  and 
undeveloped  dune  areas  on  Santa  Rosa 
Island.  Their  median  transects  in  the 
developed  areas  contained  no  mouse 
tracks  and  13  cat  tracks.  Bates  (1992) 
found  that  predaton  in  SJPSP  did  not 
appear  to  concentrate  near  dunes  and 
the  infrequent  house  cat  tracks  observed 
occurred  mainly  near  structures. 
Although  Bates  failed  to  capture  beach 
mice  in  dunes  adjacent  to  the  camping 
areas,  Moyera  et  al.  (1996)  did  capture 
mice  and  observe  tracks  in  these  areas. 
Gore  (in  litt  1994)  believed  that  the 
house  cat  population  then  on  private 
lands  south  of  SJPSP  was  less  of  a 
problem  than  other  developed  areas 
because  the  residences  there  served 
mainly  as  seasonal  vacation  homes.  He 
nevertiieless  believed  further 
introductions  associated  with  additional 
land  development  could  pose  a  serious 
threat  to  beach  mouse  populations. 

Other  mammalian  predaton  occurring 
on  sand  dunes  within  SJPSP  include 
fox,  bobcat,  raccoon,  and  coyote  (Bates 
1992).  Coyotes  are  relatively  recent 
migrants  to  SJPSP  and  Crooked  Island, 


where  they  have  become  predaton  on 
sea  turtle  nests  (S.  Shea,  Tyndall  Air 
Force  Base,  pers.  comm.  1994;  J.  Bente, 
Florida  Department  of  Environmental 
Protection,  pen.  comm.  1995). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Federal  Coastal  Barrier  Resources 
Act  of  1982  and  the  Coastal  Barrier 
Improvement  Act  of  1990  (CBRA) 
prohibit  most  new  Federal  expenditures 
and  financial  assistance  within  Coastal 
Barrier  Resources  System  (CBRS)  units. 
CBRA  also  prohibits  the  sale  of  new 
Federal  flood  insurance  for  new 
constQiction  or  substantial 
improvements  within  otherwise  '  -^ 

protected  areas.  There  are  two  CBRS 
units  and  one  othowise  protected  area 
within  the  historic  range  of  the  St 
Andrew  beech  mouse.  The  Cape  San 
Bias  Unit  (P30)  coven  all  of  the  St 
Joaeph  Peninsula,  while  the  otherwise 
protected  area  (P30P)  corresponds  with 
the  boundaries  of  St  Joseph  Peninsula. 
State  Park.  Habitat  west  of  the  city  of 
Mexico  Beech,  including  Crooked  Island 
East  and  West,  are  part  of  the  St 
Andrew  Complex  Unit  (P31).  CBRA 
does  not  proUlnt  use  of  non-Federal  or 
private  funds  to  finance  or  insure 
projects  within  CBRS  units  or  otherwise 
protected  areas.  As  a  result,  coastal 
construction  may  still  proceed  within 
all  remaining  undeveloped  parcels 
within  the  subspecies'  historic  range. 

Eglin  Air  Force  Base  currentiy  aflows 
beadi  driving  through  its  Cape  San  Bias 
propwty  and  adjacent  property  it  leases 
from  and  manages  for  the  U.S.  Coast 
Guard.  However,  the  agreement  with 
Gulf  County  prohibits  vehicles  and 
pedestrians  from  encroaching  on  or  near 
sand  dunes.  Strict  enforcement  of  this 
provision  has  been  difficult  due  to  the 
Hintnnro  of  EgUn's  main  base  from  the 
Cape  San  Blm  unit  and  the  lack  of 
onsite  enforcement  pereonnel.  The 
distance  also  hampers  eSbrts  at 
evaluating  and  taking  action  on 
potential  problems  associated  with  free- 
ranging  domestic  cats. 

State  laws  protect  sea  oats,  a  critical 
component  of  the  dune  vegetative 
community,  from  being  picked  on 
public  land  but  do  not  prohibit  this 
activity  on  private  land  nor  their 
destruction  during  construction 
activities.  State-regulated  Coastal 
Construction  Control  Lines  (OOCL) 
correspond  to  the  limits  of  the  coastal 
high  hazard  100-year  storm  event 
impact  area.  Construction  seaward  of 
the  CCCL  requires  permits  whose 
stringent  requirements  generally  result 
in  protection  of  beach,  frontal  dune,  and 
primary  dune  habitats  (G.  Chelicki, 
Florida  Department  of  Environmental 
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Protection,  pers.  comm.  1997).  The  same 
protections  are  not  afforded  to 
8econdai7  and  scrub  dune  habitats 
occurring  landward  of  the  CCCL.  The 
State  has  designated  Crooked  Island 
East  and  West  as  critical  wildlife  areas, 
which  would  protect  plants  and  animals 
from  take  or  disturbance  by  pedestrians, 
vehicles,  and  dogs,  but  this  designation 
does  not  address  habitat  protection  (S. 
Shea  in  litt.  1997). 

The  St.  Andrew  beach  mouse  is  listed 
as  a  State  endangered  species.  Chapter 
39-27.002  of  the  Florida  Administrative 
Code  prohibits  the  take,  possession,  or 
sale  of  endangered  species  except  as 
authorized  by  speciflc  permit  for  the 
purpose  of  enhancing  the  survival 
potential  of  the  species.  The  law  does 
not  provide  for  the  protection  or 
conservation  of  a  listed  species'  habitat 

Bay  Coimty,  Florida,  restricts  beach 
driving  to  permitted  vendors.  State 
pariLS  on  the  St.  Joseph  Peninsula  do  not 
permit  bleach  driving  within  their 
tmundaries.  Gulf  County  regulates  beach 
driving  on  the  peninsula  between 
Indian  Pass  and  SJPSP  by  ordinance  and 
permits.  The  ordinances  restrict  the 
number  of  vehicle  access  points  and 
prohibits  driving  in,  on,  or  over  sand 
dunes  or  vegetated  areas.  They  do  not 
address  pedestrian  encroachment.  The 
most  recent  revised  ordinance  creates  a 
7.6  meter  (25  foot)  dune  bufhr  zone 
within  a  portion  of  the  St.  Joseph 
Peninsula,  in  which  beach  driving  and 
paridng  are  prohibited  (Misty  Nabers, 
Florida  Department  of  Environmental 
Protection,  pets,  commi.  1997).  This 
revision  does  not  apply  to  the  section  of 
the  peninsula  between  about  3.2  km  (2 
mi)  northwest  of  Cape  San  Bias  to 
Kfoney  Bayou  (D.  Wibberg,  pers.  comm. 
1997). 

Gulf  County  does  not  have  any 
ordinances  relating  to  the  ownership, 
control,  and  handling  of  free-ranging 
domestic  cats. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

In  addition  to  severe  storms,  other 
widespread  climatic  conditions  that  can 
occur  within  the  range  of  the  St 
Andrew  beach  mouse  include  periods  of 
drought  and  freezing  weather.  The 
extent  of  any  direct  or  indirect  impacts 
of  these  factors  on  beach  mouse 
survival,  either  alone  or  in  combination 
with  manmade  threats,  is  not  known. 

Storms  and  residential  and 
commercial  development  can  fragment 
and  isolate  beach  mouse  habitat  This 
isolation  precludes  movement  and  gene 
flow  among  other  habitat  blocks.  In 
smaller  blocks,  the  lack  of  gene  flow 
may  result  in  a  loss  of  genetic  diversity, 
which  can  reduce  the  population's 


fitness.  Increased  predation  pressure 
and  competition  for  available  food  and 
cover  may  further  weaken  populations 
through  direct  mortality  and  reduced 
reproductive  success.  The  combined 
threats  may  result  in  severe  decline 
leading  to  extinction  of  these  isolated 
populations  (Caughley  and  Gunn  1996). 

The  ecological  similarity  of  house 
mice  and  oldfield  mice  (Gentry  1966, 
Briese  and  Smith  1973)  suggests  that 
competition  and  aggression  may  occur 
between  these  species.  An  inverse 
relationship  appears  to  exist  between 
the  population  densities  of  the  house 
mouse  and  inland  oldfield  mice 
(Caldwell  1964.  Caldwell  and  Gentry 
1965,  Gentry  1966).  Humphrey  and 
Barbour  (1981)  dociunented  mutually 
exclusive  distribution  patterns  of  house 
mice  and  other  Gulf  coast  beach  mice, 
a  pattern  similar  to  that  observed  by 
Frank  and  Humphrey  (1992)  for  the 
Anastasia  Island  beach  mouse,  and  by 
Gore  (in  litt  1987,  1990, 1994)  and 
Holler  (in  litt.  1994)  for  the  St  Andrew 
beach  mouse.  The  significance  of 
competition  to  the  observed  patterns  is 
not  clear.  In  general,  the  observations 
suggest  that  where  conditions  fisvor  one 
of  the  two  species,  that  species  will 
predominate  or  exclude  the  other 
species.  Briese  and  Smith  (1973)  noted 
that  house  mice  primarily  invade 
disturbed  areas,  such  as  when 
development  occurs,  and  are  able  to 
establish  themselves  in  these  and 
adjacent  habitats  occupied  by  low 
densities  of  oldfield  mice.  They  also 
noted  that  house  mice  seem  to  be  less 
afiiected  by  predation  from  house  cats 
than  oldfield  mice. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
prefiarred  action  is  to  list  the  St  Andrew 
beach  mouse  [Peromyscus  polionotus 
peninsularis)  as  endangered.  The 
primary  threats  to  the  continued 
existence  of  the  species  are  habitat 
impacts  frt>m  periodic  severe  weather 
and  land  development,  which  result  in 
direct  loss  of  mice  and  the  capability  of 
remaining  mice  to  recover  from  such 
impacts.  Other  potentially  significant 
threats  include  predation  by  free- 
ranging  domestic  cats  and  possible 
competitive  displacement  by  the  house 
mouse.  The  Service  considers  the  threat 
of  extinction  of  high  magnitude  and 
imminent  because  of  the  more  than  two- 
thirds  estimated  range  ciutailment  the 
species'  restriction  to  a  single  land  imit, 
and  the  recent  high  frequency  of  severe 
storms  occurring  within  or  in  close 
proximity  to  the  species'  historic  range. 


Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  imder  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  threatened  or 
endangered.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  St  Andrew  beach  mouse 
at  this  time.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  bjr 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Designated  critical  habitat  is  protected 
by  the  Act  only  under  section  7(aM2}, 
which  provides  that  activities  that  are 
federally  funded,  permitted,  or  carried 
out  may  not  destroy  or  adversely  modify 
critical  habitat.  However,  section  7(a)(2), 
which  also  prohibits  Federal  activities 
likely  to  {eopardize  listed  species, 
provides  substantial  protection  to  the 
habitat  of  listed  species,  even  if  critical 
habitat  is  not  designated.  Section  7(aX4) 
requires  Federal  agencies  to  confer 
informally  with  the  Service  on  any 
action  that  is  likely  to  jeopardize  Uie 
continued  existence  of  a  proposed 
species  or  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat  For  most  species, 
including  the  St  Andrew  beach  mouse, 
the  protection  afforded  the  species' 
habitat  through  application  of  the  no 
jeopardy  standard  is  so  strong,  the 
Service  believes  there  would  be  no 
direct  net  conservation  benefit  from 
designating  critical  habitat. 

Regulations  (50  CFR  part  402.02) 
define  "jeopardize  the  continued 
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existence  of  as  meaning  to  engage  in  an 
action  that  woiild  reasonably  be 
expected,  directiy  or  indirectiy,  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species  in  the  wild  by  reducing 
the  reproduction,  numbers,  or 
distribution  of  that  species. 
"Destruction  or  adverse  modification"  is 
defined  as  a  direct  or  indirect  alteration 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  The  St 
Andrew  beach  mouse  is  restricted  to 
coastal  sand  dunes  that  consist  of 
several  tovn  paralleling  the  shoreline. 
The  common  types  of  sand  dune  habitat 
include  frtintal  dunes,  primary  dunes, 
secondary  dunes,  inter  and  intradunal 
swales,  and  scrub  dunes.  Beach  mice 
ocxxa  mosUy  in  frontal,  primary,  and 
secondary  dimes  due  in  part  to  the 
predominance  of  plants  whose  seeds 
and  fruits  are  important  seasonal 
constituents  of  beach  mouse  diets. 
Further,  scrub  dunes  may  function  as 
lefiigia  during  and  after  storms  and  as 
a  source  for  recolonization  of  storm- 
damaged  dunes.  Because  of  the  highly 
precarious  status  of  the  St  Andrew 
beech  mouse,  destruction  or  adverse 
modification  of  any  of  these  habitat 
features  to  the  point  of  appreciably 
diminishing  habitat  value  for  recovery 
and  survival  would  also  jeopardize  the 
species'  continued  existence  by 
reducing  its  reproduction,  numbers,  or 
distribution. 

For  the  St  Andrew  beach  mouse,  the 
Service,  therefore,  has  determined  that 
designation  of  critical  habitat  would  not 
add  any  protection  over  that  afforded  by 
the  jeopardy  standard.  Any  appreciable 
diminishment  of  habitat  sufficient  to 
appreciably  reduce  the  value  of  the 
habitat  for  survival  and  recovery  would 
also  appreciably  reduce  the  likelihood 
of  survival  and  recovery  by  reducing 
reproduction,  numbers,  or  distribution. 
The  Service  has  found  this  to  be  the 
case  for  several  listed  species,  for  which 
an  appreciable  reduction  in  habitat 
value  would  trigger  the  jeopardy 
standard,  for  example  the  Appalachian 
elktoe  mussel,  listed  as  endangered  on 
November  23,  1994  (59  FR  60324),  and 
three  Texas  aquatic  invertebrates,  listed 
as  endangered  on  June  5, 1995  (60  FR 
29537). 

Within  unoccupied  lands  under 
Federal  management,  both  Eglin  and 
Tyndall  Air  Force  bases  are  actively 
involved  in  conservation  of  sand  dune 
habitat  Eglin  Air  Force  Base  does  not 
aUow  dune  encroachment  by  vehicles 
and  pedestrians  within  its  Cape  San 
Bias  unit  boundaries  and  closely 
reviews  mission-related  activities  for 
potential  habitat  impacts  (R.  McWhite, 


Eglin  Air  Force  Base,  pers.  conun.  1997). 
Eglin  recenUy  completed  an  ecological 
siuvey  of  Cape  San  Bias  that  will  assist 
them  in  deciding  how  best  to  manage 
the  natural  resources  within  the  unit 
On  Crooked  Island,  Tyndall  Air  Force 
Base  restricts  beach  access  on  both  east 
and  west  segments  to  pedestrians  and 
authorized  vehicles,  and  also  prohibits 
dune  encroachment  Natural  resource 
personnel  review  all  requests  for 
military  operations  to  minimize  or 
eliminate  potential  habitat  disturbances. 
Because  of  these  oirrent  conditions,  the 
Service  believes  that  a  designation  of 
Crooked  Island  or  Cape  San  Bias  as 
critical  habitat  is  not  prudent  because  it 
would  not  result  in  any  additional 
benefit  to  the  species. 

Based  on  the  above  discussfon.  the 
Service  has  determined  that  the  lack  of 
additional  conservation  benefit  frtim 
critical  habitat  designation  for  this 
species  makes  such  designation  not 
prudent 

AvailaUe  Consenratioo  Meanires 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibition 
against  certain  practices.  Recognition 
through  listing  results  in  public 
awareness  and  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  cmd  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  talrino  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endarigered 
or  threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Fedcnal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat  If  a  species  is 
listed  subsequenUy,  section  7(aH2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 


responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  agency  actions  that  are 
expected  to  require  conference  and/or 
consultation  as  described  in  the 
preceding  paragraph  include  mission- 
related  activities  authorized  or  carried 
out  by  Tyndall  Air  Force  Base  on 
Crooked  Island  and  by  Eglin  Air  Fence 
Base  at  the  Cape  San  Bias  imit, 
following  any  translocation  of  beach 
mice  to  these  locations.  The  Service's 
experience  with  other  beach  mice 
indicates  that  with  planning,  beech 
mouse  conservation  and  miutary 
activities  are  compatible. 

The  Federal  Emergency  Management 
Agency  (FEMA)  provides  flood 
insurance  for  completed  structures 
through  the  National  Flood  Insurance 
Program.  Section  7  of  the  Act  normally 
would  require  FEMA  to  coruider 
conference  or  consultation  with  tiie 
Service  where  the  agency  provides  flood 
insurance  to  private  landowners  with 
structures  located  in  occupied  habitat 
In  this  case,  private  property  occupied 
by  the  beach  mouse  within  the  St 
Joseph  Peninsula  is  also  located  within 
a  GSRS  unit  and  subject  to  the  CBRA 
prohibitions  against  the  acquisition  of 
new  federally-funded  coastal  flood 
insurance  for  new  construction  or 
substantial  improvements  (see  factor  D 
imder  "Summary  of  Factors  Affecting 
the  Species").  The  Service,  therefore, 
believes  the  proposed  listing  will  have 
no  additional  impact  on  the  application 
of  FEMA's  flood  insurance  program. 

U.S.  Army  Corps  of  Engineers 
involvement  in  the  section  7 
consultation  process  may  result  from 
the  issuance  of  permits  for  the  filling  of 
wet  interdunal  swales  subject  to  section 
404  of  the  Clean  Water  Act  (33  U.S.C. 
1344  et  seq.).  Conference  or  consultation 
will  be  required  should  the  Corps 
determine  that  such  permit  issuance 
may  affect  the  St  Andrew  beach  mouse. 

'The  Service  may  undertake  internal 
consultations  when  carrying  out 
recovery  activities  such  as  dune 
restoration  and  construction  of 
pedestrian  crossovws  or  when 
reviewing  incidental  take  permit 
applications  under  section  10(aXlXB)  of 
the  Act 

The  National  Oceanic  and 
Atmospheric  Administration 
adndnisters  the  Coastal  Energy  Impact 
Program  (CEIP).  CEIP  is  a  Federal 
assistance  program  providing  grant  and 
loan  assistance  for  use  in  planning 
studies,  public  worics  construction,  land 
acquisition,  and  environmental  loss 
mitigation  projects,  all  associated  with 
energy-related  facilify  siting.  Such  a 
siting,  however  unlikely,  within 
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occupied  or  potentially  occupied  habitat 
might  result  in  some  modification  that 
minimizes  or  avoids  impacts  to  the 
species.  The  great  majority  of  section  7 
consultations  traditionally  result  either 
in  no  project  changes  or  modifications 
rather  than  curtailment  of  the  afiected 
Federal  activity. 

Actions  taken  and  in  progress  for  the 
St.  Andrew  beach  mouse  include 
updated  status  surveys  within  a  portion 
of  the  historic  range,  a  population 
genetics  analysis,  and  population 
viability  modeling.  Putiue  actions 
include  a  translocation  of  some  mice 
from  the  St  Joseph  Peninsula  to 
Crooked  Island  East  through  the 
cooperation  and  support  of  Tyndall  Air 
Force  Base.  The  Service  plans  to 
continue  pursuing  conservation  actions 
it  believes  will  be  effective  in 
measurably  reducing  the  threats  to  the 
species'  continued  existence. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR47.21, 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jurisctiction  of  the  United 
States  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  coUect;  or  to  attempt  any  of 
these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
conunercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  any  foreign 
commerce  any  listed  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Should  this  rule  be  finalized,  tne 
prohibitions  of  section  9  will  not  apply 
to  St.  Andrew  Beach  mice  which  were 
held  in  captivity  or  a  controlled 
environment  on  the  date  of  the  final 
rulemaking,  provided  that  such  holding 
and  any  subsisquent  holding  of  such 
mice  was  not  in  the  course  of  a 
commercial  activity. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circtimstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
the  course  of  otherwise  lawful  activities. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1. 1994  (59  FR  34272).  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 


Act  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  species'  range.  The 
Service  believes  that,  based  on  the  best 
available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9: 

(1)  Benefitial  activities  whose 
implementation  does  not  result  in  take 
of  beach  mice.  Such  activities  include, 
but  are  not  limited  to,  boardwalk 
construction  on  or  over  dunes,  use  of 
snow  fencing  and  planting  of  local. 
native  dune  vegetation  to  accelerate 
dune  restoration,  and  dime 
reconstruction  using  beach  quality  sand. 

(2)  Normal  residential  activities  on 
unoccupied  habitat  that  would  not 
result  in  take  of  beach  mice,  such  as. 
landscape  maintenance,  private 
development  and  dune  access  by 
vehicles  and  pedestrians. 

(3)  Activities  authorized,  funded,  or 
carried  out  by  a  Federal  agency  when 
the  action  is  conducted  in  accordance 
with  section  7  of  the  Act 

Potential  activities  involving  the  St 
Andrew  beach  mouse  that  the  Service 
believes  will  likely  be  considered  a 
violation  of  section  9  include,  but  are 
not  limited  to,  the  following: 

(1)  Take  of  St  Andrew  beach  nfouse 
Mrithout  a  permit. 

(2)  Possession,  sale,  delivery, 
carrying,  transportation,  or  shipping  of 
illamlly  taken  St  Andrew  beach  mice. 

(3)  Destruction  or  alteration  of 
occupied  habitat  that  results  in  the 
death  of  or  injury  to  the  St  Andrew 
beach  mouse  through  the  significant 
impairment  of  essential  behaviors 
induding  breeding,  feeding,  or 
sheltering. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  or  to  obtain  approved 
guidelines  for  actions  within  beach 
mouse  habitat,  contact  the  Field 
Supervisor  of  the  Service's  Panama  City 
Field  Office,  1612  June  Avenue,  Panama 
City,  Florida  32405-3721  (telephone 
850/769-0552).  Requests  for  copies  of 
the  regulations  concerning  listed 
animals  and  inquiries  regarding 
prohibitions  and  p«mits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service.  Ecological  Services,  Permit 
Coordinator,  1875  Century  Boulevard, 
Suite  200,  Atlanta,  Georgia  30345 
(telephone  404/679-7110;  fecsimile 
404/679-7081). 

Public  Coraments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  efiiective  as 
possible.  Therefore,  comments  or 
suggestions  from  die  public,  other 


concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  pursuant  io  section  4  of  the  Act; 

(3)  Aadidonal  information  concerning 
the  range,  distribution,  and  popiilation 
size  of  this  species;  and 

(4)  Current  or  plaimed  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promidgation  of  the  regulations 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  difiiars 
from  this  proposal. 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  »■§'■*■■ 
Such  requests  must  be  made  in  miting 
and  be  addressed  to  the  Jacksonville 
Field  OfBce  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Raqnired  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  foimd  it  to 
contain  no  information  collection 
requirements. 

Refeieuces  Qted 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Jacksonville  Field 
Office  (see  ADDRESSES  section). 

Author  The  primary  author  of  this 
document  is  John  Milio  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
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raomdkeeping  requirements. 
Transportation. 

Pieyuwid  Kegulation  PromulgatioB 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  tide  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 


PART  17— [AMENOEO] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Aatbocilr.  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat  3500,  imleas  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 


order  undm  MAMMALS,  to  the  Lkt  of 
Endangered  and  Threatened  WildUfs  to 
read  as  follows: 


f  17.11    Endatyeradand 


(h)* 


Species 


Common  naine 


Scientific  name 


Vertebrate  popu- 
lalion  wttere  endarv 
geied  or  threatoned 


Status     Whenisiad 


Critical 
habitat 


Special 
rules 


Mammato 


Mouee,  St  Andrew 


Peromyscus 
poHonolus 
peninsuiaris. 


U.SX(FL) 


Entire. 


NA 


Dated:  October  2, 1907. 
J—le  Bamiepwrt  dark, 

Dinctor,  Fish  and  VfUdlife  Service. 
(FR  Doc.  97-27540  Filed  10-16-97;  8:45  am] 
I  oooc  4si»-a»-p 


DEPAlmiENT  OF  COMMERCE 

NatkMwi  Oceanic  and  Atmoapheric 
Achniniatration 

BO  CFR  Parta  286.  S30, 944.  and  S78 

pj>.  1OO607B) 

Atlantic  Highly  Migratory  Spedaa; 


National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Scoping  meetings;  request  for 
comments. 


NX4FS  will  hold  21  scoping 
meetings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  on  Atlantic  tunas,  Atiantic 
swordfish,  Atlantic  shark,  and  Atiantic 
billfish  fisheries.  A  scoping  document  of 
issues  and  options  for  Highly  Migratory 
Species  (HMS)  fishery  management  is 
available  for  public  comment  (see 
ADDRESSES).  The  purpose  of  this 
annotmcement  is  to  notify  the  public  of 
meetings  and  provide  for  public 
participation  in  the  management 
process. 

DATES:  Meetings  will  be  held  October  27 
through  November  17, 1997.  See 
SUPPLBiENTARY  MFOnilATiON  for  specific 
dates  and  times.  Written  comments  on 
the  issues  must  be  received  on  or  before 
December  1. 1997. 


ADDRESSES;  See  SUPPLEMBfTARY 
WTOWIATION  for  meeting  locations. 

Written  comments  should  be  sent  to 
Rebecca  J.  Lent,  Chief,  Highly  Migratory 
Species  Division,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Qearly  mark  the  outside  of  the  envelope 
"Scoping  Comments."  Copies  of  the 
scoping  docimient  can  be  requested  by 
telephone:  301-713-2347  or  fax:  301- 
713-1917. 

FOR  FURTHER  MPORMATKNI  CONTACT:  Liz 
Lauck  or  Jill  Stevenson,  telephone:  301- 
713-2347. 

SUPPI^»«TARY  mPORMATION:  NMFS  is 
considering  future  management 
measures  for  Atlantic  tunas,  Atlantic 
swordfish,  Atlantic  shark,  and  Atlantic 
billfish  fisheries  to  be  included  in  a 
comprehensive  Fishery  Management 
Plan  (FMP)  for  Atlantic  tunas,  swordfish 
and  sharks,  and  an  amendment  to  the 
Billfish  FMP.  Options  for  management 
may  include  long-term  rebuilding 
programs,  reallocation  of  quotas, 
recreational  bag  limits,  commercial  trip 
linuts,  minimum  size  restrictions,  time/ 
area  closures,  regional  quotas, 
consistency  between  state  and  Federal 
regulations,  gear  restrictions,  limited 
access,  essential  fish  habitat,  and 
permitting  and  reporting  requirements. 

Consistent  with  the  new  requirements 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  NMFS 
established  an  HMS  Advisory  Panel 
(AP)  and  a  billfish  AP  to  assist  in 
developing  and  amending  FMPs  for 
HMS  species.  In  the  case  of  any  species 
identified  as  overfished,  the  APs  would 
also  assist  in  developing  rebuilding 
programs. 


The  scoping  meetings  are  intended  to 
gather  public  input  on  a  broad  range  of 
options  to  be  considered  in  addroMing 
tA4S  issues.  The  scoping  doounent  was 
developed  with  input  from  the  APs  and 
outiines  major  issues  and  options  under 
consideration.  NMFS  is  seeking  public 
input  on  these  and  other  issues  and 
options  for  HMS  fishnies. 

As  part  of  the  FMP  development 
process,  NMFS  intends  to  prepare 
Environmental  Impact  Statement  (EIS) 
documfflits  due  to  the  potentially 
significant  impact  of  upcoming   . 
regulations  on  the  human  environment, 
and  because  changes  have  occurred  in 
the  fisheries  since  the  last  EISs  woe 
prepmed  (62  FR  45614.  August  28, 
1997).  Participants  in  the  fishery, 
including  processors,  may  be  reqiured 
to  operate  under  alternative 
management  measures  that  may 
redistribute  fishing  efibrt  and/or 
mortality  in  order  to  facilitate  recovery 
of  HMS.  The  EIS  dociunents  will 
address  the  impacts  of  potential  foture 
management  options  on  the  natural  and 
human  environment  for  the  Atiantic 
tima,  Atlantic  swordfish,  Atlantic  sharii. 
and  Atlantic  billfish  fisheries. 

Special  AoconuBodatiaas 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Liz  Lauck  at  least 
5  days  before  the  meeting  date  (see  FOR 
FURT>«R  INFORMATION  CONTACT).  Written 
comments  on  the  issues  and  options  for 
future  management  of  l^fS  fisheries  are 
also  welcome. 

Meeting  Locations 

The  meeting  schedule  is  as  follows: 
Monday,  Oct  27. 1997,  7-10  pjn. 
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1.  Holiday  Inn.  290  State  Highway  37 
East.  Toms  River.  NJ  08753,  (908)  244- 
4000; 

Monday.  Oct  27.  1997.  6:30-9:30  p.m. 

2.  SC  Dept  of  Natural  Resources. 
Marine  Research  Institute  Auditorium, 
217  Fort  Johnson  Road,  Charleston.  SC 
29412.  {803)  762-5037; 

Tuesday,  October  28.  1997.  7-10  p.m. 

3.  City  Hall,  3rd  Street  and  Baltimore 
Ave..  Ocean  Qty,  MD  21842,  (410)  289- 
8221: 

4.  Comfort  fim  1-95,  5308  New  Jessup 
Hwy..  Brunswick,  GA  31523.  (912)  264- 
7268; 

5.  The  San  Luis,  5222  Sea  Wall  Blvd., 
Galveston.  TX  77551,  (409)  744-1500; 

6.  Holiday  Inn  (site  of  Mid-Atlantic 
Fishery  Management  Council  meeting); 
3900  Atlantic  Ave.,  Virginia  Beach.  VA 
23451,  (757)  428-1711; 

Wednesday.  October  29. 1997.  7-10 
pan. 

7.  Holiday  Inn.  1300  North  Atlantic 
Ave..  Cocoa  Beach.  FL  32931,  (407) 
783-2271; 

8.  NC  Aquarium  Auditorium,  Airport 
Road,  Manteo.  NC  27954,  (919)  473- 
3494; 

9.  The  Hampton  Inn,  32988  Perdido 
Beach  Blvd.,  Orange  Beach.  AL  36561. 
(334) 974-1598: 

Thunday  October  30. 1997,  7-10  pan. 

10.  Uv^iead  To%ni  Hall.  200  Howell 
Ave.  [coma  E.  Main).  Riverhead.  NY 
11901.  (516)  727-3200; 


Monday.  Novembers.  1997.  7-lOp.m. 

11.  Holiday  Inn  (site  of  U.S.  ICCAT 
Advisory  Committee  meeting).  Georgia 
Ave.,  Silver  Spring.  MD  20910.  (301) 
589-0800; 

Tuesday.  November  4, 1997.  4-7  p.m. 

12.  Holiday  Inn  Beachside,  Marquesas 
Room.  3841  N.  Roosevelt  Blvd..  Key 
West.  FL  33040.  (305)  294-2571; 

Tuesday.  November  4, 1997.  7-10 
pjn. 

13^  Holiday  Inn  By  the  Bay  (site  of 
New  England  Fishery  Management 
Council  meeting),  88  Spring  St, 
Portland.  ME  04101.  (207)  775-2311; 

Wednesday,  November  5. 1997.  7-10 
pjn. 

14.  Sheraton  Biscayne  Bay  Hotel. 
Washington  Room.  495  Brickell  Ave.. 
Miami,  FL  33131,  (305)  373-6000; 

Tlhusday.  November  6, 1997,  7-10 
pjn. 

15.  Game  Fishing  Club  of  the  Virgin 
Islands  (above  Frigate  Restaurant).  Red 
Hook.  St  Thomas,  U.S.V.L  00802.  (800) 
775-9144: 

16.  Corliss  Auditorium,  Watkins 
Building,  Graduate  School  of 
Oceanography,  University  of  Rhode 
Island.  215  South  Ferry  Road. 
Narragansett.  RI 02882.  (401)  874-6222; 

Friday.  November  7. 1997,  lOMi  a.m.- 
IMpjn. 

17.  International  WorkBoat  Show. 
Emast  N.  Morial  Convention  Center  - 


Room  16.  New  Orleans,  LA  70898.(207) 
842-5693; 
Friday.  November  7.  1997,  2-5  p.m. 

18.  NMFS.  Northeast  R^onal  OfiBce, 
1  Blackburn  Drive. 

Gloucester,  MA  01930,  (508)  281- 
9260; 

19.  Club  Nautico,  482  Fernandez 
Juncos  Ave.,  Old  Sah  Juan.  PR  00905. 
(787)  722-0177; 

Monday,  November  10,  1997,  7-9  p.m. 

20.  Holiday  Inn  Long  Boat  Key  (site  of 
Gulf  of  Mexico  Fishery  Management 
Council  meeting],  4949  Gulf  of  Mexico 
Drive,  Long  Boat  Key,  FL  34228,  (941) 
383-3771; 

Monday,  November  17, 1997.  7-10 
pjn. 

21.  Duke  University  Marine 
Laboratory  (site  of  South  Atlantic 
Fishery  Management  Council  meeting), 
135  Duke  Marine  Lab  Road,  Beaufort. 
NC  28546.  (919)  504-7504. 

Additional  meetings  may  be 
annoimced  at  a  later  date  in  the  Fadend 


ABtbority:  16  U.S.C  1801  at  »eq. 
Dated:  October  10. 1997. 


Acting  Director.  Offka  of  Sustainable 
Fisheries, 

Natimtal  A4arine  Fi^teries  Service. 
(FR  Doc.  97-27519  Filed  10-l(V-97: 4:23  pm] 
C0H3(1«-tt-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunrients  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the   . 
pubUc.  h4otices  of  hearings  arid  investigations, 
oomniittee  meetings,  agency  decisions  and 
lulings,  delegations  of  authority,  filing  of 
petitions  and  applicatons  arxj  agency 
statements  of  organization  and  furKlions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

dancy-umonvllle  Vegetative 
Treatment/Travel  Management  Plan 
EI8;  Helena  National  Forest,  BLM 
Headwaters  Resource  Area,  Lewis  A 
Clark  and  Jefferson  Counties,  Montana 

AQENaES:  Forest  Service,  USDA  and 
Bureau  of  Land  Management,  USDL 
ACTION:  Notice;  intent  to  prepare 
Environmental  Impact  Statement  and 
BLM  Resource  Management  Plan  (RMP) 
Amendment. 

summary:  The  USDA,  Forest  Service 
and  USDI,  Bureau  of  Land  Management 
are  gathering  information  and  preparing 
an  Environmental  Impact  Statement 
(EIS)  for  a  plannii^  effort  involving 
vegetative  treatments  and  motorize 
travel  management  actions.  This  EIS 
will  analyze  the  impacts  of  utilizing 
prescribed  fire  on  grassland  vegetation 
types  and  a  combination  of  prescribed 
fire  and  tree  removal  within  the  forested 
vegetation.  It  will  also  evaluate  the 
effects  of  alternative  strategies  for 
managing  motorized  travel  uses 
throughout  the  afiiected  area.  Alternative 
travel  management  actions  will  address 
spatial,  temporal  and  vehicle  type 
allocations.  Travel  planning  will  dlso 
guide  the  long-term  management  of  new 
roads  needed  to  access  the  vegetation 
treatment  areas.  The  project  area  is 
located  immediately  south  of  Helena, 
Montana,  and  totals  40,000  acres  of 
public  lands  (including  5,000  acres  of 
BLM  lands). 

The  Forest  Service  and  Bureau  of 
Land  Management  propose  to  treat 
approximately  5750  acres  of  grassland 
and  forested  vegetation  through 
prescribed  burning  and  tree  removal.  On 
the  National  Forest,  approximately  2800 
acres  would  be  treated  with  prescribed 


burning  and  2200  acres  of  timber  would 
be  harvested.  On  the  Bureau  of  Land 
Management  lands  approximately  750 
acres  would  be  harvested  of  which  250 
acres  woidd  be  treated  further  with 
prescribed  burning. 

Timber  woidd  be  sold  and  removed 
using  commercial  thinning,  selection, 
shelterwood,  seedtree  and  clearcut 
harvest  systems.  Approximately  17.4 
miles  of  new  temporary  road 
construction  is  needed  to  access 
treatment  areas.  Following  treatment  all 
but  1  mile  of  the  temporary  roads  would 
be  recontoured  and  physically  closed. 
New  road  construction  would  ocoir  in 
the  Grizzly  Gulch,  Go  Devil  Creek, 
Whiteman  Gulch.  Littie  BufEalo  Gulch. 
Jackson  Creek,  Lump  Gulch  and  Quartz 
Creek  vicinities. 

The  travel  management  proposal  is  to 
establish  a  "Restricted  Area" 
designation'for  the  entire  area  that 
woidd  limit  public  motorized  travel  to 
designated  routes.  The  use  of  some 
roach  and  trails  would  also  be  restricted 
to  specific  seasons  and/or  certain 
vehicle  classes.  Snowmobile  users 
would  be  able  to  travel  off  routes  in 
some  portions  of  the  area. 

The  proposal  is  designed  to  help 
achieve  the  goals  and  objectives  of  the 
1986  Helena  National  Forest  Plan  and 
move  selected  areas  towards  the  desired 
conditions  identified  from  the  Forest 
Plan.  These  needs  are  supported  by  the 
findingn  of  the  Divide  Landscape 
Analysis  (Septen^>er  1996).  This 
proposal  would  fulfill  the  vegetative 
management  direction  of  the  BLM 
Headwaters  RMP  and  create  some 
changes  regarding  travel  management 
direction,  ultimately  requiring  an 
amendment 

More  specifically,  the  proposal  has 
the  following  purpose: 

•  to  create  a  more  diverse  forest  with 
a  wide  variety  of  trees  of  varying  ages, 
species  and  sizes. 

•  to  minimize  the  threat  of  large 
scale,  catastrophic  wildfire  by  reducing 
the  amount  of  forest  vegetation  (trees, 
shrubs  and  grasses)  and  litter  on  the 
forest  floor.  Vegetation  treatments 
would  be  done  in  concrat  with  the 
existing  qualities  of  the  urban/rural 
setting,  while  protecting  the  area's 
scenic  and  recreational  amenities. 

•  to  insure  a  variety  of  different  plant 
and  animal  habitats  which  would  meet 
the  needs  of  the  area's  plant  and  animal 
species. 


•  to  manage  the  area  with  designated 
roads  and  trails  that  serve  the  needs  of 
a  wide  variety  of  public  users,  both 
motorized  and  non-motorized,  while 
still  protecting  other  resource  values  of 
the  landscape. 

•  to  produce  an  array  of  forest  wood 
products  (i.e.  saw  timber,  post  and  pole 
material,  firewood,  Christmas  trees) 
while  still  maintaining  a  sustainable 
forest 

•  to  improve  water  quality  through 
sediment  reduction  measures  and  an 
up-dated  travel  management  plan. 
DATE:  Conunents  concerning  the  scope 
of  the  analysis  shoidd  be  received  in 
writing  on  or  before  November  17, 1997. 

The  draft  EIS  is  scheduled  for  public 
release  and  comment  in  the  spring  of 
1998. 

AODRESSES:  The  responsible  officials  are 
Tom  Clifford,  Forest  Supervisor,  Helena 
National  Forest  Supervisor's  Office, 
2880  Skyway  Drive,  Helena,  MT.  59601. 
Phone:  (406)  449-5201,  and  James  R. 
Owings,  Butte  District  Manager,  Bureau 
of  Land  Management,  106  N.  Parkmont, 
Butte.  MT.  59701,  PhaoB  (406)  494- 
5059. 

FOR  FURTHBt  WrOnMATIOIt  OONTAGT: 
Denis  A.  Hari.  Helena  District  Ranger. 
Helena  Ranger  District  2001  Poplar 
Helena.  MT.  59601.  Phone:  (406)  449- 
5490;  or  Merle  Good.  Headwaters 
Resource  Area  Manager.  P.O.  Box  3388. 
Butte.  MT.  59702.  Phone:  (406)  494- 
5059;  or  Fan  Mainwaring. 
Interdisciplinary  Team  Laader.  Helena 
Ranger  District.  2001  Poplar,  Helena, 
MT.  59601. 

SUPPLEMENTARY  ■rOWMAnON:  The 
prescribed  burning,  timber  harvest,  and 
temporary  road  construction  would 
occur  on  National  Forest  and  Bureau  of 
Land  Management  lands  in  portions  of 
Grizzly  Gulch.  Go  Devil  Creek, 
Whiteman  Gulch.  Little  BufEdo  Creek, 
Jackson  Creek.  Lump  Gulch  and  Quartz 
Creek  drainages  of  the  Helena  Ranger 
District  of  the  Helena  National  Forest 
and  Headwaters  Resource  Area  of  the 
Bureau  of  Land  Management  Included 
in  the  area  being  analyzed  is  all  or 
portions  of  T.ION.,  R.4W..  Sections  34- 
35;  T.9N..  R.4W.,  Sections  1-5,  8-12, 
20-23,  2&-29;  T9N.,  R3W.,  Sections  29- 
33;  T8N..  R3W.,  Sections  12-14,  25-27, 
35-36;  T8N..  R4W.,  Sections  7-8. 17-20, 
29-30,  Montana  Principle  Meridian. 

The  areas  of  proposed  tree  removal 
and  prescribed  burning  are  within 
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Managemeot  Areas  T-1,  T-4,  T-5,  L-1, 
R-1.  W-1  and  M-1  described  in  the 
Helena  Forest  Plan.  The  Forest  Plan 
direction  states  that 

— T-1  Lands  available  and  suitable  for 
timber  production.  Although  these  areas 
consist  primarily  of  suitable  forest 
lands,  there  are  inclusions  on  non-forest 
and  non-productive  forest  lands. 

— T— 4  Productive  timberland  within 
•ensitive  viewing  area  of  many  ma)or 
travel  routes,  use  areas  and  water 
bodies.  Most  of  the  area  is  suitable  forest 
Imd,  but  there  may  be  inclusions  of 
non-Ewest  or  non-jHoductive  forest 
land. 

— ^T-5  Suitable  timberlands 
interspersed  with  natiu^  openings, 
generally  with  existing  livestock 
•llotmants. 

— L-l  Generally  nonfcvested  fonge 
producing  areas  where  forage 
production  is  optimized  and  timber 
harvest  and  prescribed  fire  may  be  used 
as  tools  for  this  purpose,  but  not  for 
ttmbar  management  sake. 

— R-1  Tlieae  management  areas 
consist  of  large  blocks — greater  than 
3J0O0  acres — of  undeveloped  land 
raitad  for  dispersed  recreation.  These 
'  areas  provide  opportunities  for  semi- 
primitive,  non-motorized  recreatian  and 
are  characterized  predominantly  l>y 
natural  or  natural  appearing 
aavironment  where  there  is  a  high 
probability  of  isolation  from  man's 
acthritias. 

— W-1  This  managanant  ana  consists 
of  a  variety  of  wildlife  habitat  ranging 
from  important  big  game  summer  range 
to  hag  game  wrinter  range. 

— M-1  hioD-fbrest  and  forested  land 
.whan  tiaiber  management  and  range  or 
wildlife  habitat  improvements  are 
cuxrantly  uneconomical  or 
anvircmmentaUy  infeasible. 

The  aflected  area  of  this  EIS  includes 
potticMis  of  Management  Units  (MUs)  8. 
23  and  24  as  described  in  the  BLM 
Headwateci  RMP  of  1984.  These  MUs 
were  identified  as  having  high  forest 
land  vahiaa  with  a  high  priority  for 
managemanL  This  vegetative  treatment 
analysis  will  meet  the  RMP  directive  to 
complete  a  Compartment  Management 
Plan  in  this  area.  The  RMP  designated 
MUs  8  and  24  as  open  to  motorized 
tnvel  and  available  for  permitted 
motorized  event  consideration.  MU  23 
is  classified  as  restricted  to  motorized 
travel  and  closed  to  motorized  events. 
The  travel  management  proposal 
complias  with  the  RMP  direction  for 
MU  23  and  is  inconsistent  with  the 
direction  for  MUs  8  and  24.  Therefore. 
Plan  Amendment  procedures  will  be 
followed  in  this  EKS  planning  effort. 

The  decisions  to  be  made/iMsed  on 
this  environmental  analysis,  are: 


1.  Whether  or  not  to  treat  the  forested 
and  nonforested  vegetation  at  this  time, 
and  if  so,  what  areas  to  treat,  and  what 
treatment  methods  would  be  employed. 

2.  What  roads,  trails,  and  areas  need 
to  be  closed  or  restricted  to  ensure 
resource  protection  and  what  roads, 
trails  and  areas  should  remain  open  for 
motorized  users. 

If  it  is  decided  to  implement  the 
proposal,  activities  may  begin  as  early 
as  1998  and  take  up  to  3  years  to 
implement 

This  EIS  will  tier  to  the  Helena  Forest 
Plan  Final  EIS  of  April  1986  and  the 
BLM  Headwaters  RMP  of  1984  that 
provide  program  goals,  objectives  and 
standards  and  guidefines  for  conducting 
management  activites  in  this  area.  All 
activities  associated  with  the  proposal 
will  be  designed  to  maintain  or  mhance 
tho  resource  objectives  idnatified  in  the 
two  plans.  The  Forest  Service  will  also 
strive  to  meet  the  objectives  further 
refined  in  the  Divide  Landscape 
Analysis. 

The  Forest  Service  and  the  Bureau  of 

Land  Managmnawt  ar*  — t»lring 

information  and  comments  from 
Federal,  State,  local  agencies  and  others 
organizations  or  individuals  who  may 
be  interested  in  or  afiscted  by  the 
proposed  action.  The  Fnest  Service  and 
the  Bureau  of  Land  Management  invite 
vrritten  comments  and  suggestions  oo 
the  issues  hx  the  proposal  and  the  area 
being  analyzed.  Infofmation  received 
will  be  used  in  preparation  of  the  Draft 
EIS.  Preparation  of  the  SIS  will  inchide 
the  following  stops: 

1.  Identification  of  potential  issues. 

2.  Identificaticm  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  that  have  been  covered  by  a 
relevant  previous  environmental 
analjrsia. 

4.  Identification  of  additional 
reasonable  alternatives. 

5.  Identification  of  potential 
environmental  affects  of  the 
alternatives. 

Prescribed  harvest  treatments  in  this 
proposal  include:  a)  unevenaged 
management  techniques  such  as 
individual  tree  selection  and  group 
selection;  b)  intermediate  treatments 
such  as  commercial  thinning;  and  c) 
regeneration  treatments  include 
seedtree.  shelterwood.  and  dearout 
harvest  methods.  Alternatives  to  this 
jwoposal  will  include  the  "no  action" 
alternative,  in  which  none  of  the 
proposed  treatments  would  be 
implemented.  Other  alternatives  will 
WTcamine  variations  in  the  location, 
amount  and  method  of  vegetative 
management 

The  jneliminary  issues  identified  are: 


1.  The  effects  of  the  vegetative 
treatments  on  existing  noxious  weed 
populations. 

2.  The  effects  of  the  vegetative 
treatments  and  temporary  road 
construction  on  wildlife  resources. 

3.  The  effects  of  the  vegetative 
treatments  on  existing  recreation  use. 

4.  The  efiiectiveness  of  the  vegetative 
treatment  upon  forest  health  and  forest 
fuel  acciunulations. 

5.  The  effects  on  threatened, 
endangered  and  sensitive  plant  and 
animal  species. 

6.  The  effects  on  motorized  and  non- 
motorized  recreaticm  use. 

7.  The  economic  trade-ofEs  of 
implementing  this  proposal. 

8.  The  effects  on  cultural  resources 
within  the  project  area. 

9.  The  eOBcts  upon  public  safety  and 
adjacent  private  lands  from  log  hilling 
and  prescribed  burning. 

The  Forest  Service  and  Bureau  of 
Land  Management  will  analyze  and 
disclose  in  the  DEIS  and  FEIS  the 
environmental  efiiects  of  the  proposed 
acticm  and  a  reasonable  range  of 
alternatives.  The  DEIS  and  FEIS  will 
disclose  the  direct,  indirect  and 
cumulative  mvironmental  effects  of 
each  altranative  and  its  associated  site 
specific  mitigation  measures. 

Public  participation  is  especially 
important  at  several  points  of  the 
analysis.  Interested  parties  may  visit 
with  the  Forest  Service  and  Bureau  of 
Land  Management  officials  at  any  time 
during  the  analysis.  However,  two 
poinds  of  time  are  specifically 
identified  for  the  receipt  of  comments. 
The  first  comment  period  is  during  the 
scoping  process  when  the  public  is 
invited  to  give  written  comments  to  the 
Forest  Service  and  Bureau  of  Land 
management  This  period  extends  for  30 
days  from  the  date  of  publication  of  this 
notice,  in  the  Federal  laafelBr.  The 
second  review  period  is  during  the  45 
day  review  of  the  DEIS  in  and  when  the 
pid>lic  is  invited  to  conunent  on  the 
DOS. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protecticm  Agency 
(EPA)  and  available  for  public  review  in 
March  1998.  At  that  time,  the  EPA  will 
publish  a  notice  of  availability  of  the 
DEJS  in  the  Fedanl  Rsgislsi. 

The  comment  period  on  the  DEIS  will 
be  45  da3rs  from  the  date  the  notice  of 
availability  is  published  in  the  Federal 


At  this  early  stage  in  the  scoping 
process,  the  Forest  Service  and  the 
Bureau  of  Land  Management  believe  it 
is  important  to  give  reviewera  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviews  of  DEIS 
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must  structure  their  participation  in  the 
environmwital  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  553 
(1978).  Secondly,  environmental 
objections  that  could  be  raised  at  the 
draft  environmental  impact  statement 
stage,  but  that  are  not  raised  imtil  after 
completion  of  the  FEIS  may  be  waived 
or  dismissed  by  the  courts.  City  of 
Angoon  v.  Hodel.  803  F.  2d  1016. 1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages. 
Inc.  V.  Harris.  490  F.  Supp.  1338  (EJ). 
Wis.  1980).  Because  of  diese  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
conunent  period  so  that  substantive 
comments  and  objects  are  made 
available  to  the  Forest  Service  and 
Bureau  of  Land  Management  at  a  time 
when  they  can  meaningfully  consider 
them  and  respond  to  them  in  the  FEIS. 

To  assist  the  Forest  Service  and 
Bureau  of  Land  Management  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement  (Reviewen 
may  wish  to  refer  to  the  Council  on 
Enviromnental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Enviroiunental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

After  the  comment  period  ends  on  the 
TSEIS,  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service 
aiKl  Bureau  of  Land  Management  in 
preparing  the  FEIS.  The  FEIS  is 
expected  to  be  filed  in  July  1906. 

Dated:  October  6. 1997. 

ToMCafflH^ 

Fon$t  Supervisor,  Helena  National  ForeeL 
Dated:  September  29,  1997. 


Butte  District  Manager,  Bureau  c^Land 
management. 

[FR  Doc  97-27542  Filed  10-16-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foraat  Service 

Squirrel  Meedowe  Qfnd  Terghee 
Reeort  Land  Exchange;  Targhee 
NaUonai  Fbreat,  Teton  Counly. 
wyonitng 

AQBICY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement 


':  The  U.S.  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  environmental  impact  statement 
(EIS)  to  document  the  analysis  and 
disclose  the  environmental  impacta  of  a 
proposed  land  exchaivge  with  Booth 
Creek.  Inc.,  dba  Grand  Targhee  Resort 

In  this  proposed  exchange  the 
Targhee  National  Forest  would  trade 
parcels  of  National  Forest  System  Lands 
totaling  about  265  acres  to  Booth  Creek. 
Inc.,  for  a  private  parcel  totaling 
approximately  330  acres.  The  National 
Forest  Sjrstem  lands  to  be  conveyed  are 
located  at  the  base  of  the  Grand  Targhee 
Resort,  7  miles  east  of  Alta,  Wyoming. 
The  lands  to  be  acquired  are  located  at 
Squirrel  Meadows,  26  miles  east  of 
Ashton,  Idaho. 

Values  of  the  parcels  will  be 
appraised  following  a  process  stipulated 
for  Federal  land  adjustmenta.  In  ordn^ 
for  the  exchange  to  take  place,  the 
appraised  values  of  the  lands  must  be 
equal.  Differences  in  ^praised  values 
may  be  made  up  by  reducing  the  acreage 
of  National  Forest  System  lands  offered 
for  exchange,  or  by  including  a  cash 
payment  llie  cash  value  may  not 
exceed  25  percent  of  the  appraised 
value  of  the  Federal  lands  to  be 
conveyed. 

DATES:  Written  commenta  concerning 
the  scope  of  the  analysis  described  in 
this  notice  should  be  received  on  or 
before  December  1, 1997. 
AOONESSES:  Send  written  commenta  to 
Teton  Basin  Ranger  District,  Attn:  Jack 
Haddox,  PO  Box  777.  Driggs,  ID  83422. 
The  responsible  official  for  this  decision 
is  Robert  W.  Ross,  Jr.,  Director. 
Recreation  and  Lands,  USDA  Forest 
Service,  Intermountain  Region.  324  25th 
Street,  Ogden.  UT  84401. 
FOR  RIRTMER  WTOnMATlOW  CONTACT: 
Questions  concerning  the  proposed 
actimi  and  EIS  should  be  directed  to 
Patty  Bates,  Teton  Basin  District  Ranger, 
Tar^ee  National  Forest,  phone:  (208) 
354-2312. 

aUPPLBBITAfrr  MFORMATION:  The 
Targhee  National  Forest  is  proposing  to 
exchange  up  to  265  acres  of  National 
Forest  System  lands  within  the  Grand 
Targhee  Resort  pmrnit  area  for  330  acres 
of  private  land  at  Squirrel  Meadows. 


The  fiiud  acreage  will  be  decided 
through  an  appraisal  process  pursuant 
to  the  Uniform  Federal  Appraisal 
Standards  for  land  adjustments.  Values 
must  be  equal  in  order  for  the  exchange 
to  proceed.  If  it  becomes  necessary  to 
equalize  values  the  National  Forest 
System  acreage  may  be  reduced  from 
the  proposed  265  acres.  In  the  event  the 
values  caimot  be  equalized  by  the 
adjustment  a  cash  equalization  pajrment 
of  up  to  25  percent  of  the  appraised 
value  of  the  Federal  lands  may  be  made 
by  either  party. 

The  decision  to  be  made  is  whether  to 
proceed  with  the  exchange  as  proposed; 
modify  the  exchange;  or  withdraw  from 
the  exchange.  Public  scoping  will  be 
completed  through  letters,  news  releases 
and  public  meetings.  Dates  have  not  yet 
been  set. 

Preliminary  issues  identified  are: 

(1)  Impacts  from  potential 
development  of  the  exchanged  lands  at 
Grand  Targhee  on  the  base  area  and  in 
Teton  Valley,  Idaho. 

(2)  Impacta  on  wildlife  in  the  area  of 
&and  Targhee  from  potential 
development  and  increased  use  of  the 
area  in  general. 

(3)  Impacta  on  the  Jedediah  Smith 
Wild«ness  from  the  potential  increased 
use  and  development  of  the  grand 
Taridiee  area. 

(4)  Creation  of  a  private  inhnlrfiwg 
within  the  boundary  (rf  the  Targhee 
National  Forest 

(5)  The  effects  on  grizzly  bears  (listed 
as  threatened  under  the  Endangered 
Species  Act)  and  other  threatened, 
endangoed  and  sensitive  species  from 
the  potential  development  of  the 
exchanged  lands  and  potential 
development  of  the  lands  if  they  are  not 
exchanged. 

Other  issues  may  be  idmitified  during 
the  scoping  period.  Written  suggestions 
and  commenta  are  invited  on  the  issues 
related  to  the  proposal  aiui  the  area 
being  analyzed.  Information  received 
will  be  used  in  the  preparation  of  the 
Draft  EIS  and  Final  EIS.  For  most 
effective  use.  commenta  should  be 
submitted  to  the  Forest  Sorvice  within 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Fedraal  Register. 

The  Forest  Service  is  the  lead  agency. 
The  Forest  Service  estimates  the  draft 
EIS  will  be  filed  in  May.  1998,  and  the 
final  EIS  will  be  filed  in  December, 
1998. 

The  comment  period  on  the  draft 
enviroimiental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appean  in  ^e 
Federal  Registn-. 

The  Forest  Service  beUeves,  at  this 
early  stage,  it  is  important  to  give 
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revmweiB  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
leviewus  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
maaningfiil  and  alerts  an  agency  to  the 
HfviBaar's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
revised  at  the  draft  environmental 
impact  statement  stage  but  that  are  not 
raised  until  after  completion  of  the  final 
•nvironmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  Gty 
ofAngotm  v.  /fode/.  803  F.2d  1016. 
1022  (9th  Circ  1986)  and  Wisconsin 
HeritagBS,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (EJX)  Wis.  1980.  Because  of 
dMae  court  rulings,  h  is  very  imp(»tant 
that  thoae  intetarted  in  this  i»oposed 
actioo  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objactiaDS  are  made 
avaiUbla  to  the  Forest  Sarvica  at  a  time 
whan  it  can  msaningfiilty  oonsidar  them 
and  respand  to  tham  in  dw  final 
environmental  impact  stataaaaut. 
To  aasast  the  Forast  Service  in 
Identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  stalMBent  should  be  as  specific 
as  poaaibto  It  is  also  helpful  if 
comments  refiar  to  specific  pages  or 
chapters  of  the  draft  environmental 
impact  statament  Comments  may  also 
address  the  adequacy  of  the  draft 
environmental  impact  statament  or  the 
merits  of  the  ahematives  formulated 
and  discussed  in  the  statement 
Reviewers  may  wish  to  refiar  to  the 
Council  on  Enviroiunental  Quality 

Beglil«Hnn«  tnr  Hnpl«iiiMwiHng  »Kii 

ptocadural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addiessingtheee  points. 

Comments  reosivad  in  response  to 
this  solicitatian.  iiwlmling  nsmes  and 
addreasea  of  those  who  comment,  will 
ba  conaidand  part  of  the  public  record 
on  this  propoaad  action  and  will  be 
available  far  puUic  inspection. 
Comments  subnuttad  anonymously  will 
be  accepted  and  considered;  however, 
thoee  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequuit  decision  under 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d).  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedtna  of 
Infannation  Act  (PCHA)  permits  such 
confidentiality.  Pwsons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 


granted  in  only  very  limitad 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  die 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  vrithin  15  days. 

DetMi:  Octobv  9. 1997. 
>ackA.llaifcadi. 

Deputy  R^ional  Fonatar,  fntannountoin 
A^gioR.  USDA  FofestSsrrfce. 
(FR  Doc  97-27509  FOad  10-ie-«7;  8:45  am] 
Mta-tt-M 


ToPnvMNttw 


AOGNCY:  Forest  Service.  USDA. 
ACnON:  Notice:  adoption  of  final  policy. 


r:  TIm  Regional  Forester  far  the 
Nocthem  Region  of  the  Forest  Service 
has  adopted  a  final  policy  which 
prohiUts  the  use  of  bay.  pain,  straw, 
cubes  or  pdletixed  feed  on  National 
Forest  System  lands  in  Montana  onless 
it  is  oortified  as  free  of  naodous  weeds 
or  noxious  weed  seeds.  This 
rsqniremHit  will  afbct  soch  users  as 
racreatianists  using  pack  and  saddle 
stock,  ranchers  "p***Hi^  under  Forest 
Service  grazing  permits,  outfitters  and 
guides  operating  under  Forest  Service 
petmits.  and  contractors  who  use  straw 
or  hay  for  rasaading  or  aroeian  control 
purposes  on  National  Forest  Syttam- 
administered  lands  in  Montana.  This 
{Hoposal  has  been  developed  in 
coordination  wift  the  State  of  Mcmtana 
and  Bureau  of  Land  Management 
Montana  Sttfa  Office,  which  is 
publishing  a  similar  decision  in  a 
separate  notioe  in  this  same  part  of 
today's  Fadarnl  lagialar.  The  kitended 
efbct  is  to  coordinate  prevention  of  the 
spread  of  undesirable  weeds  on  faderal 
lands  in  Montana. 
DATES:  Effective  immediatafy. 
KM  ROTTMBI  JfOllftTIOII  CONTACT: 
James  Olivarez,  Fcoest  and  Rangeland 
Staff.  Northern  R^on.  Forest  Service. 
(406)  329-3621. 

warmjommiun  mronumom.  Pursuant 
to  36  CFR  261.50.  tbrRegional  Forester 
is  issiiing  orders  to  cleae  or  restrict  uses 
on  National  Ppiaat  System  lands.  As 
adopted,  this  rs{(uirement  to  close 
Natiraial  Forest  System  lands  to  users 
who  do  not  use  a  certified  vreed-free 
forage  or  similar  products  results  in  a 


standard  closure  order  applicable  to  all 
National  Forest  System  lands  in 
Montana.  The  Northern  Regional 
Forester  has  been  implementing  a 
similar  policy  on  a  forest-by- forest  basis 
in  Montana  since  1989.  The  Montana 
State  Office  of  the  Bureau  of  Land 
Management  (ELM)  is  adopting  a 
similar  standard  requirement  Cor  all 
public  lands  und«'  its  jurisdictioiL  The 
BLM  decision  appears  in  a  separate 
notice  in  this  part  of  today's  f 


There  was  one  writtm  comment 
received.  It  was  in  support  of  this  pcdicy 
implementation  via  a  closure  order. 

The  text  of  the  Special  Closure  Order 
shall  be  published  in  newspapers  across 
the  State  of  Montana,  as  well  as  direct 
notification  by  mail  ^  interested  and 
effected  groups  and  individuals. 

Detad;  Odobw  9. 1907. 
Hal! 

(FR  Doc.  97-27574  Filed  10-16-07;  8:45  am) 


U.S.  ARCTIC  RESEAfWH 


Notica  is  haraby  given  that  the  VS. 
Arctic  Raaaarch  Commission  will  hold 
its  49th  Meeting  in  Arlington.  VA  on 
November  3  and  4, 1997.  On  Monday. 
Novandiar  3.  the  rnmmi— i«iii  will 
conduct  an  invitation  onfy  program 
review.  This  review  will  concantzata  on 
three  topics: 

(1)  Oobal  Chai^  in  the  Arctic 

(2)  Aictic  Native  Envinuunantal  Health 


(3)  Petroleum  Exploitation  in  the  Arctic. 

On  Tuesday,  Novembra^  4  the 
Commission  will  hold  a  Busineas 
Session,  Agenda  itams  include: 

(1)  Call  to  order  and  approval  of  the 
Agenda. 

(2)  Approval  erf  the  minutes  of  the  48th 
McMBting. 

(3)  Reports  of  Congressional  liaisons. 

(4)  Agency  Rapotta. 

Any  person  planning  to  attend  the 
Tuesday  meeting  who  requires  special 
■ccasiibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters 
must  infnm  the  Commission  in  advance 
of  dioee  needs. 

Ccmtact  Person  far  More  InformMion: 
Or.  Ganett  W.  Brass.  Executive  Director. 
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Arctic  Research  Conmiission.  703-525- 

0111  otTDD  703-306-0090. 

Garrett  W.  Braas. 

Executive  EHrector. 

(FR  Doc.  97-27617  Filed  10-16-97;  8:45  am] 


COMMTTTEE  FOR  PUfK>4ASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

ProcuiwiMnt  Uat;  Propo00d  AddWons 

AQENCT:  Committee  for  Purchase  Frmn 

People  Who  Are  Blind  or  Severely 

DisaUed. 

ACTION:  Prop>osed  additions  to 

Procuremrait  List 


;  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
emplojring  persons  wdio  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  OM  OR 
November  17. 1997. 

:  Committee  for  Purchaae 
From  People  Who  Are  Blind  or  Severefy 
DisaUed.  Crystal  Square  3,  Suite  403. 
1735  JeSsrson  Davis  Highwray. 
Ariii^ton.  Virginia  22202-3461. 
FOR  RJRTHBI  ■rOBMATION  CONTACT: 
Beverly  Milkman  (703)  603-774a 

BUFFtBIBfTAHY  SrOnMATlOM.  This 
notice  is  published  pursuant  to  41 
U.S.C  47(aK2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions.  aU  entities  of  die 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
emplojdng  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  malOT 
factors  considered  fior  this  certification 


1.  Tb»  action  will  not  result  in  any 
additional  r^rarting.  recordkeeping  or 
other  compliance  requiremmts  for  small 

wntirt^  other  than  the  iTUill 

organizations  that  will  furnish  the 
commoditieB  and  services  to  the 
Govemmmt 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  currant 
contractors  for  the  conmiodities  and 
services. 

3.  The  action  wrill  resuh  in 
aiithnrizing  small  entities  to  furnish  the 


commodities  and  sorvices  to  the 
GovraimienL 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  <rfthe  Javits- Wagner^ 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  die  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List  Comments  on  this 
certification  are  invited. 

Commentecs  should  identify  the 
statement's)  underi3ang  the  certification 
on  which  they  are  providing  additional 
information. 

The  follovring  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  die  noi^nofit  agencies 
listed: 


Fly  Tent  Nykm;  Polyurethane  Coated 

8340-00-102-6370 

8340-01-185-5512 

NPA:  Alabanu  Industries  for  the  Blind. 

Talltfaiga,  AUhaiiij 

Character  Lmich  Bags 
MJL402 

NPA:  Winston-Salem  Industries  for  the 
Blind.  Winston-Salem,  North 
Carolina 


Administrative  Seivices 

General  Services  Administration.  PBS 

Sacramento  Field  Office 

Sacramento.  Cali£nnia 

NPA:  Goodwill  Labor  Power.  Inc. 

Sacramento,  California 
Operation  of  Customer  Supply  Center 
Hickam  Air  Force  Base.  Hawaii 
NPA:  Makaala  Inc.  Honolulu.  Hawaii 


Exactttive  Director. 

[FR  Doc  97-27625  Filed  10-16-97;  8:45  am] 


Ci:— I  ILL  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLMD  OR 
SEVBIELY  DISABLED 

rToctmmani  usi;  aoowwh  mm 


AGENCY:  Committee  for  Purchase  Fhm 
People  Who  Are  Blind  or  Severriy 
Disabled. 

ACTION:  Addition  to  and  deletions  from 
the  Procuranent  List 


This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  odier  severe  disabilities,  and 
deletes  from  the  Procurement  List 
services  previously  furnished  by  such 
agencies. 


B^^CnVE  DATE:  November  17, 1997. 
ADDRESSES:  Committee  for  I^ircbase 
From  People  Who  Are  Blind  or  Severefy 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  JeSersoD  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  RIRTHER  ■TOnMATtON  CONTACT: 
Beverty  Milkman  (703)  603-7740. 

SUPPLEMENTARY  WTOnWATION.  On  August 
22  and  29. 1997,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  noticae 
(62  F.R.  44637  and  45792)  of  pn^Mned 
addition  to  and  deletions  from  the 
Procurement  List 

Additiim 

After  consideration  of  the  material 
presented  to  it  concerning  capabilify  of 
qualified  nonprofit  agencies  to  provide 
die  service  and  impact  of  the  addition 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Govwnment  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  mtities. 
The  m^or  factors  considered  far  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  this  small 
organizations  that  will  fiimish  the 
service  to  the  Government 

2.  The  action  will  iK>t  have  a  severe 
economic  in^Mct  on  current  contracten 
far  the  service. 

3.  The  action  will  result  in 
audiorizing  small  «itities  to  furnish  tha 
service  to  die  Govonment 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  )avits- Wagner^ 
ODay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  service  propoaad 
far  addition  to  the  Procurement  List 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Access  Control  ' 

Fleet  and  Industrial  Supply  Center 
Oakland,  Califiwnia 

This  action  does  not  afiiect  current 
contracts  awarded  prior  to  the  efiactiva 
date  of  this  addition  or  options  that  may 
be  exndsed  under  those  contracts. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sinall  entitiea. 
The  maior  factors  considered  far  this 
certification  wrere: 

1.  The  action  will  not  result  in  any 
additional  reporting,  reoordkaqiing  or 


54042 


Fedond  Register  /  Vol.  62,  No.  200  /  Friday,  October  17.  1997  /  Notices 


othm  compliance  nquiraments  Cor  ymall 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  46-48c)  in 
connection  with  the  services  deleted 
from  the  Procurement  List 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  services  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
undw  41  U.S.Q  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following  services 
are  hereby  deleted  from  the 
Procurement  List 

Adiaiiiistratiw  Serrioee 

Federal  Supply  Service 
Tool  Acquisition  Division  I 
261 1  Jefhrson  Davis  Highway 
Arlington,  Virginia 

Commissary  Shelf  Stocking 
Naval  Air  Station 
Alameda.  California 

Commissary  Shelf  Stocking 
Naval  Air  Station 
Long  Beach,  California 
Commissaiy  Shelf  Stocking  and 

Custodial 
Naval  Station 
Treasure  Island.  California 

Food  Service 

White  Sands  Missile  Range 
Consolidated  Dining  Facility 
White  Sands,  New  Mexico 

Janitorial/Custodial 

Social  Security  Administration 

4377  Mission  Street 

San  Franciso,  California 

Janitorial/Custodial 

Weather  Bureau  Building 

2400  M  Street,  NW 

Washington.  £)C 

JanitoriaiyCustodial 

Naval  Air  War&re  Center 

Aircraft  Division 

6000  E.  21st  Street 

Indianapolis.  Indiana 

Janitorial/Custodial 

Nuclear  Regulatory  Commission 

Warehouse 
5000-5010  Boiling  Brook  Parkwray 
Rockville,  Maryland 

Janitorial/Custodial 
Federal  Building 
35  Ryerson  Street 
Brooklyn.  New  Yorii 


Janitorial/Custodial 

U.S.  Army  Reserve  Center 

Huntingdon,  Pennsylvania 

Janitorial/Custodial 

U.S.  Army  Reserve  Center 

Moore  Hidl 

Salt  Lake  Qty.  Utah      ^ 

Photocopying 

National  Agricultural  Lifaniy  Building 

Beltsville,  Maryland 

Repair  and  Maintenance  of  Electric 

Typewriters 
Gencval  Services  Administration 
(including  Onondaga  County) 
Syracuse,  New  Y(»k 
Baverijr  L.  MUkaaa. 
BxBcuUve  Dinette. 
(FR  Doc.  97-27626  Filed  10-16-97: 8:45  am) 


DEPARTMENT  OF  COMMERCE 

SubiniMlon  tor  0MB  Rcviewj 
Coninwnl  RsquMt 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  foUownng  proposal  for 
coUection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  This 
coUection  has  been  submitted  under  the 
emergency  Paperwori^  Reduction  Act 
procedures. 

Agency:  Bureau  of  Export 
Administration. 

Title:  Reporting  and  Recordkeeping 
Requirements  Under  the  Wassenaar 
Arrangement 

Agency  Fonn  Number.  None. 

OMB  Approval  Number  None. 

Type  of  Request:  New  Collection — 
Emergency  Review. 

Burden:  851  Hours. 

Number  of  Respondents:  2.275. 

Avg.  Hours  per  Response:  Ranges 
between  one  and  ten  minutes  depending 
on  the  requirement 

Needs  and  Uses:  This  collection  of 
information  is  required  as  the  result  of 
a  multilateral  export  control  agreement 
called  the  Wassenaar  Arrangement  on 
Export  Controls  for  Conventional  Arms 
and  Dual-use  Goods  and  Technologies 
(Wassenaar  Arrangement).  The 
Wassenaar  Arrangement  contributes  to 
regional  and  international  security  and 
stability  by  promoting  transparency  and 
greater  responsibility  in  the  transfers  of 
conventional  arms  and  dual-use  goods 
and  technologies,  thus  preventing 
destabilizing  accumulations  of  siich 
items. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Frequency:  On  occasion. 


Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Victoria  Baecher- 
Wassmer  or  Pat  Boyd,  (202)  395-5871. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
Departmental  Gearance  Officer,  (202) 
482-3272,  U.S.  Department  of 
Commerce,  Room  5312, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

Written  conunents  and 
recommendations  for  the  proposed 
infiDrmation  collection  should  be  sent  to 
Pat  Boyd  or  Victoria  Baecher-Wassmer, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  725  17th 
Street.  N.W..  Washington,  DC  20503.  An 
emergency  approval  has  been  requested 
by  Friday,  Octoba  17, 1997. 

Dated:  October  9, 1967. 

Departmental  Fonrta  Clearance  Officer,  Office 
of  Management  and  Organixation. 

[FR  Doa  97-27524  Filed  10-16-97;  6:45  am) 
\osMwn-ar-P 


DEPARTMENT  OF  COMMERCE 

OUDiniSMOfl  TOT  UMU  neVMW; 

Coniiiwnt  Reouest 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
coUection  of  information  under 
provisions  of  the  Paperworii  Reduction 
Act  (44  U.S.C  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Regulations  Under  the  Marine 
Mammal  Protection  Act  Governing  the 
SmaU  Take  of  Marine  Mammals 
Incidental  to  Specified  Activities.  ■ 

Agency  Form  Number  None. 

OMB  Approval  Number  0648-0151. . 

Type  of  Request:  Reinstatement  of  a 
previously  approved  coUection. 

Burden:  3,926. 

Number  of  Respondents:  35. 

Avg  Hours  Per  Response:  60  houn 
(requests  for  regulations  average  483 
hours,  applications  for  Letters  of 
Authorization  average  3  hours, 
appUcations  for  Incidental  Harassment 
Authorizations  average  200  hours,  and 
rep<Hl8  range  fit>m  30-150  houn  a 
response. 

Needs  and  Uses:  The  harassment, 
injiuy  or  death  of  marine  mnmmaU  is 
prohibited  by  the  Marine  Mammal 
Protection  Act  (MMPA),  unless 
permitted,  exempted,  or  otherwise 
authorized.  Providing  the  taking 
(harassment,  injury,  mortality)  is 
negligible,  maritime  activities  that  result 
in  the  incidental  taking  of  marine 
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mammals  need  an  authorization  under 
the  MMPA  to  avoid  prosecution  under 
the  MMPA.  The  Act  requires  applicants 
to  submit  information  justifying  the 
authorization.  The  MMPA  also  requires 
monitoring  and  reporting  on  marine 
mwmnuil  interactions  with  the  activity. 

Affected  Public:  Federal  Government, 
businesses  or  other  for-profit 
organizations,  not-for-profit  institutions 
and  state,  local  or  tribal  government 

Frequency:  Annually,  and  90  day 
reporting  requirements. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
coUection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Fanas  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327. 14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Bmlding,  725  17th  Street.  N.W.. 
Washington,  D.C.  20503. 

Dated:  October  9, 1997. 
Unda  Engelmetar, 

Departmental  Forms  Clearance  Officer,  Office 
(^Management  and  Organization 
(FR  Doc.  97-27S26  Filed  10-16-97;  8:45  am] 
■UMQ  COOC  M10-2S-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Commsnt  Rs()ijsst 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  foUowing  proposal  for 
coUection  of  information  imder 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Information  for  Share  Transfer 
in  Wreckfish  Fishery. 

Agency  Form  Number  None. 

OMB  Approval  Number  0648-0262. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  coUection. 

Burden:  1  hour. 

Avg.  Hours  Per  Response:  15  minutes. 

Number  of  Responses:  4. 

Needs  and  Uses:  The  individual 
transferable  quota  system  for  the 
wreckfish  fishery  is  based  on  percentage 
shares.  The  purpose  of  this  coUection  is 
to  provide  information  on  the  transfer  of 
ownership  of  percentage  shares. 


Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
coUection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  coUection  should  be  sent 
within  30  days  of  pubUcation  to  David 
Rostker,  OMB  Desk  OtRcm,  Room 
10202.  New  Executive  Office  Bmlding, 
725  17th  Street,  N.W..  WasUngtou.  D.C 
20503. 

Dated:  October  10, 1997. 
findiPngnlMnkir. 

Departmental  Forms  Clearance  Ofpcw,  Office 
(^Manageawnt  and  Organization. 
(FR  Doc.  97-27577  Filed  10-16-97;  8:45  am] 
I  oooc:  Mie-a-p 


DEPARTMENT  OF  COMMERCE 

submission  tor  OMB  Review; 
Comment  Roc|usst 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  foUowing  proposal  for 
collection  of  information  under 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C  ChaptOT  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Foreign  Fishing  Regulations. 

Agency  Form  Number  None. 

OMB  Approval  Number  0648-0075. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Burden:  330  hours. 

Avg.  Hours  Per  Response:  6  minutes. 

Nvmber  of  Respondents:  110  with 
multiple  responses. 

Needs  and  Uses:  Foreign  fishing 
activities  can  be  authorized  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
CoUection  of  information  from 
permitted  foreign  vesseb  is  necessary 
for  enforcement  by  aUowing  the 
monitoring  of  vessel  activities  and 
whereabouts  in  U.S.  waters.  Reports  are 
also  necessary  for  fishery  management 
purposes  to  monitor  the  amount  of  fish 
caught  or  received  by  foreign  vessels. 

Affected  Public:  Businesses  or  other 
for-profit  organizatfons. 

Frequency:  On  occasion,  weekly. 


Respondent's  Obligation:  Mandat(»y. 

OMB  Desk  Officer  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
coUection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Qearance  Officer,  (202) 
482-3272,  Department  of  Commoce, 
Room  5327, 14th  and  Constitution 
Avenue,  N.W.,  Washington.  D.C  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  coUection  should  be  sent 
within  30  dajrs  of  pubUcation  of  this 
notice  to  David  Rostker,  CMtifB  Desk 
Officer,  Room  10202.  New  Executive 
Office  BuUding,  725  17Ui  Street.  N.W., 
Washington.  D.C  20503. 

Dated:  October  10, 1997. 


Departmental  Forms  Qearance  Officer,  Office 

of  Management  and  Organixation. 

(FR  Doc.  97-27578  Filed  10-16-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 
iniefMBUonsi  irsoe  Aommisiisuon 


[A-4Z7-I01,  A-.4ae-601,  A-476-801.  i 
804,  K-mS-W,  A  669  691,  A-401-401.  A- 
412-801) 

Antifriction  Bearings  (Other  Than 
Tapersd  Roller  Besrings)  and  Parts 
I  nsfvoi  ripm  rrance,  uennany,  naQft 
Japan,  Romania,  Sbigapofs,  weadsn 
and  the  Unilsd  Kingdom;  Rnal  Rsaults 
of  Antidumping  Duty  Adminlstratlvs 
Reviews 

AQENCY:  Import  Administretion, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTKM:  Notice  of  final  results  of 
antidiunping  duty  administrative 
reviews. 

SUMMARY:  On  June  10, 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  administrative  reviews  of  the 
antidumping  duty  orders  on  antifiriction 
bearings  (other  than  tapered  roUer 
bearings)  and  parts  thereof  bom  France. 
Germany,  Italy,  Japan,  Romania. 
Singapore,  Sweden,  and  the  United 
Kingdom.  The  classes  or  kinds  of 
merchandise  covered  by  these  orders  an 
baU  bearings  and  parts  thoeof, 
cylindrical  roUer  bearings  and  parts 
thereof,  and  spherical  plain  bearings 
and  parts  thereof.  The  reviews  cover  21 
manufacturras/exporters.  The  period  of 
review  (POR)  is  May  1, 1995.  through 
April  30. 1996. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes,  including  corrections  of  certain 


54044  Fedval  RigistBr  /  Vol.  62,  No.  200  /  Friday,  October  17,  1997  /Notices 


inadvertent  programming  and  clerical 
errors,  in  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  finns  are  listed  below  in 
the  section  entitled  "Final  Results  of  the 
Reviews." 

EFFECTIVE  DATE:  October  17. 1997. 
FOR  FURTMER  >ronMATX)N  COMTACT:  The 
appropriate  case  analyst,  for  the  various 
respondent  firms  listed  below,  of  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commaroe.  Washington,  DC  20230; 
telephone:  (202)  482-4733. 

Fimux 

Chip  Hayes  (SKF).  Lyn  Johnaon  (SNFA). 
Michael  Panfeld  (SNR).  Robin  Gny  or 
Richard  Rimlinger. 

Gennany 

John  Heires  (Torrington  Nadellagw),  J. 
David  Dirstine  (SKF).  Suzanne  Flood 
(INA).  Michael  Panfeld  (NTN 
KugeHagerfabrik),  Thomas  Schauer 
(FAG),  Robin  Gny  or  Richard 
Rimlinfer. 

Bafy 

Chip  Hayes  (SKF).  Mark  Rosa  (FAG)  or 
Richard  Rimlinger. 

Japan 

J.  David  Dirstine  (Koyo  Seiko).  Gregory 
Thompson  (NTN),  Kiistie  Stzeckar 
(NPBS),  Tliomas  Schauer  (NSK  Ltd., 
Nachi-Fu|ikoahi  Coq>.}  or  Richard 
Rimlinger.  "^ "  " 

Romania 

Kristie  Stiecker  (Tdmoimpoitexport. 
Sj\.)  or  Robin  Gny. 

Singapofv 

Lyn  Johnson  (NMB/Pefanec)  or  Richard 
Runlinger. 

Sweden 

Mark  Ross  (SKF)  or  Richard  Rimlingar. 

United  Kingdom 

Harmea  Pinilla  (FAG.  Barden.  NSK/ 
RHP)  or  Robin  Gray. 

IVe  Applkaya  StatalB 

Unlaas  otherwise  indicated.  aU 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  eSoctive  January  1, 
1995,  the  efiisctive  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreemoits  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  dtations  to  the 
Depaitmont's  regulations  are  to  19  CFR 
Part  353  (1997). 


Background 

On  June  10. 1997,  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  of  administrative 
reviews  of  the  antidumping  duty  orders 
on  antifriction  bearings  (other  than 
tafwred  roller  bearings)  and  parts 
thereof  (AFBs)  from  France.  Germany, 
Italy,  Japan,  Romania,  Singapore, 
Sweden,  and  the  United  Kingdom  (62 
FR  31566).  The  reviews  cover  21 
manufacturers/exporters.  The  period  of 
review  (the  POR)  is  May  1, 1995, 
through  April  30, 1996.  We  invited 
parties  to  comment  on  our  preliminary 
results  of  review.  At  the  request  of 
certain  interested  parties,  we  held 
public  hearings  for  General  Issues  on 
July  8, 1997,  and  for  Japan-specific 
issues  on  ^dy  IS,  1997.  The  Department 
has  conducted  these  administrative 
reviews  in  accordance  with  section  751 
of  the  Tariff  Act 

Scope  of  Reviewa 

The  products  covered  by  these 
reviews  are  AFBs  and  constitute  the 
following  classes  or  kinds  of 
merchandise:  Ball  bearings  and  parts 
thereof  (BBs),  cylindrical  roller  bearings 
and  parts  thoeof  (CRBs),  and  spherical 
plain  bearings  and  parts  thoeof  (SPBs). 
For  a  detailed  description  of  the 
products  covered  under  these  classes  of 
kinds  of  merchandise,  including  a 
compilation  of  all  pertinent  scope 
determinations,  see  the  "Scope 
Appendix,"  which  is  appended  to  this 
notice  of  final  results. 

Uae  of  Facts  Available 

For  a  discussion  of  oor  application  of 
fiKrts  available,  see  the  "Facts  AvailaUe" 
section  of  the  Issues  Appendix. 


Ceet  in  tlM  Home  Market 

The  Departmoit  disregarded  home 
market  (HM)  sales  below  coat  for  the 
foUowing  firms  and  classes  or  kinds  of 
mochandise  fior  these  final  lesidts  of 
renews: 


Oounlry 

Company 

Claaa  or  Und  of  mar- 

Frwice  ._ 

SKF 

BBi 

SNR  ..-.. 

BBb 

Gennany 

MTN 

^^^^ 

FAO  -^ 

Be8.CRBs  y>ea 

MA 

BBi.CRBa.SPBB 

SKF 

BBa.CRBa.SPBB 

IWy  — 

FAG     „. 

BBb 

SKF    

BBb 

Japan  _ 

KbyQ      . 

BBB.CRBB 

NkN_... 

BBB.CRBi 

NSK 

BBa.CR8s 

NTN 

BBa,  CRBa.  SPBa 

NtTIS  .... 

BBb 

Singe- 

NUBI 

BBb 

poie. 

c. 

Country 

Compeny 

-  CteBB  or  Und  o(  mef- 
chandise 

Sweden 
United 
King- 
dom. 

SKF 

NSK- 
RHP. 

Benton  .. 

RRs 

BBa,  CRBa 

BBb 

Ihity  AbaeriitioB 

We  have  determined  that  duty 
absorption  has  occurred  with  respect  to 
the  following  firms  and  with  respect  to 
the  following  percentages  of  sales  which 
these  firms  made  through  their  U.S. 
affiliated  parties: 


Name  of  Finn 


Class  or  tdnd 


PerrenlBue 
of  U.S.  iM- 


wrilh  dump- 

mgi 


SKF  _ 

BBb 

23.24 

SPBb 

lOOOO 

SNR     .. 

BBb 

3&22 

CRBb 

44J4 

FAG  ....     _ 

BBa 

54.57 

CRBa 

4014 

SPBs 

21.10 

MA      „   .. 

BBa 

64.47 

CRBs 

40J9 

NTN 

BBb 

36.44 

SKF 

BBb 

IJOO 

CRBs         - 

53.78 

SPBs 

21.17 

FAG 
SKF 


2043 
8.15 


Koyo  Salio  .... 

BBb 

40.40 

CRBb 

80102 

NacN 

50.40 

CRBs 

31J7 

NPBS 

BBa 

56.40 

NSK. 

BBa 

2423 

CRBa 

30.19 

NTN   

BBb 

37.50 

CRBb 

1&20 

SPBb 

Tijoa 

SKF 


N8K/RHP 


27.70 
5241 
13.30 
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For  a  discussion  of  our  determination 
with  respect  to  this  matter,  see  the 
"Duty  Absorption"  section  of  the  Issues 
Appendix. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain 
corrections  that  changed  our  results.  We 
have  corrected  certain  programming  and 
clerical  errors  in  our  preliminary 
results,  where  applicable.  Any  alleged 
programming  or  clerical  erron  with 
which  we  do  not  agree  are  discussed  in 
the  relevant  sections  of  the  Issues 
Appendix. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
concurrent  administrative  reviews  of 
AFBs  are  addressed  in  the  "Issues 
Appendix"  which  is  appended  to  this 
notice  of  final  results. 

Final  Raauha  of  Reviews 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  May  1, 1995, 
through  April  30, 1996: 


Company 


Compeny 

BBS 

CRBs 

SPBs 

Frenoe 

SKF  

5.38 

(^ 

42.79 

SNFA  ..._ 

66.42 

18.37 

P) 

SNR  . 

8.60 

10.14 

P) 

Qenneny 

FAG „ 

12.40 

19.49 

10.32 

INA  

49.62 

20.06 

28.62 

NTN 

9.44 

(«) 

P) 

SKF  . 

4.25 

17.82 

4.72 

Torring- 

ton 

NadBl- 

ager.... 

P) 

7627 

P) 

n-r 

FAG 

1.76 

(') 

SKF  ...... 

3.59 

P) 

^ 

Japan 

Koyo 

* 

Seiko.. 

14.20 

15.38 

^   P) 

NPBS ..... 

16.70 

P) 

P) 

NSK  . 

9.88 

6.88 

P) 

NTN  „ 

7.10 

3.86 

7.69 

Nachi  

12.89 

3.15 

P) 

nOfHWnS 

TIE 

.20 



CRBs 


SKF 


12.62 


United  Klngdoni 


'  No  shipments  or  sales  subject  'to  this  re- 
view. Rate  is  from  the  last  retevant  segment  o( 
the  proceeding  in  wtiich  the  firm  had  ship- 
ments/sales. 

^No  shipments  or  sales  subject  to  this  re- 
view. The  firm  has  no  irxJividual  rate  from  any 
seoment  of  this  proceeding. 

3  No  review. 

Assessment  Ratea 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  sampling  and  other 
simplification  methods  prevent  entry- 
fay-entry  assessments,  we  will  calcidate 
wherever  possible  an  exporter/importer- 
specific  assessment  rate  for  each  class  or 
kind  of  AFBs. 


1.  Export  Price  Sales 

With  respect  to  export  price  (EP)  sales 
for  these  final  results,  we  divided  the 
total  dumping  margins  (calculated  as 
the  difference  between  normal  value 
(NV)  and  EP)  for  each  importer/ 
customer  by  the  total  number  of  units 
sold  to  that  importer/customer.  We  will 
direct  Customs  to  assess  the  resulting 
per-unit  dollar  amount  against  each  unit 
of  merchandise  in  each  of  that 
importer's/customer's  entries  under  the 
relevant  order  during  the  review  period. 
Although  this  will  result  in  assessing 
different  percentage  margins  for 
individxial  entries,  the  total 
antidumping  duties  collected  for  each 
importer/customer  under  each  order  for 
the  review  period  will  be  almost  exactly 
equal  to  the  total  dumping  margins. 

2.  Constructed  Export  Price  Sales 

For  constructed  export  price  (CEP) 
sales  (sampled  and  non-sampled),  we 
divided  the  total  dumping  margins  for 
the  reviewed  sales  by  the  total  entered 
value  of  those  reviewed  sales  for  each 
importer/customer.  We  will  direct 
Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's/ 
customer's  entries  luider  the  relevant 


order  during  the  review  period.  While 
the  Department  is  aware  that  the  entered 
value  of  sales  during  the  POR  is  not 
necessarily  equal  to  the  entered  value  of 
entries  during  the  POR,  use  of  entered 
value  of  sales  as  the  basis  of  the 
assessment  rate  permits  the  Department 
to  collect  a  reasonable  approximation  of 
the  antidumping  duties  which  would 
have  been  determined  if  the  Department 
had  reviewed  those  sales  of 
merchandise  actually  entered  during  the 
POR. 

Caeh  Depoeit  Reqntrementi 

To  calculate  the  cash  deposit  rate  for 
each  exporter,  we  divided  the  total 
dumping  margins  for  each  exporter  by 
the  total  net  value  for  that  exporter's 
sales  for  each  relevant  class  or  kind  of 
merchandise  to  the  United  States  during 
the  review  period  under  each  order. 

In  order  to  derive  a  jingle  deposit  rate 
for  each  class  or  kind  of  merchandise  for 
each  respondent  (i.e.,  each  exporter  or 
manufecturer  included  in  these 
reviews),  we  weight-averaged  the  EP 
and  CEP  deposit  rates  (using  the  EP  and 
CEP,  respectively,  as  the  weighting 
fectors).  To  accomplish  this  where  we 
sampled  CEP  sales,  we  firat  calcidated 
the  total  dumping  margins  for  all  CEP 
sales  during  tne  review  period  by 
multiplying  the  sample  CEP  margins  by 
the  ratio  of  total  weeks  in  the  review 
period  to  sample  weeks.  We  then 
calculated  a  total  net  vahie  for  all  CEP 
sales  during  the  review  period  by 
multiplying  the  sample  CEP  total  net 
value  by  the  same  ratio.  We  then 
divided  the  combined  total  dumping 
margins  for  both  EP  and  CEP  sales  by 
the  combined  total  value  for  both  EP 
and  CEP  sales  to  obtain  the  deposit  rate. 

We  will  direct  Customs  to  collect  the 
resulting  percentage  deposit  rate  against 
the  entered  Customs  value  of  each  of  the 
exporter's  entries  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice. 

Entries  of  parts  incorporated  into 
finished  bearings  before  sales  to  an  i 

unaffiliated  customer  in  the  United 
States  will  receive  the  exporter's  deposit 
rate  for  the  appropriate  class  or  kind  of 
merchandise. 

Furthermore,  the  following  deposit 
requirements  %vill  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  reviews  for  all 
shipments  of  AFBs  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  shown 
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above  except  that,  for  finns  whose 
weighted-average  margiiu  are  less  than 
0.5  percent  and  therefore  de  minimis, 
the  Department  shall  require  a  zero 
deposit  of  estimated  antidumping 
duties;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  {wior  review,  or  the  original 
lets-than-Cair-value  (LTFV) 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manu&cturers  or 
exporters  will  continue  to  be  the  "All 
Others"  rate  for  the  relevant  class  or 
kind  and  country  made  effective  by  the 
final  results  of  reView  published  on  July 
28, 1993  (see  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Pait  of  an 
Antidumping  Duty  Order.  58  FR  39729 
(July  28, 1993)  and.  for  BBs  firom  Italy. 
see  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Paits 
Thereof  From  France,  et  al:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  61  FR  66472  (Deconber  17, 
1996)).  These  rates  are  the  "All  Others" 
rates  from  the  relevant  LTFV 
investigations. 

These  deposit  requirements  shall 
remain  in  eCEsct  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Faihue  to  comply  with  this  requiranent 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
8ubse()uent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  osttj 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  tbe 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
acctmlanca  with  19  CFR  353.34(d)  w 
oonveralon  to  judicial  protective  order  is 
karaby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 


These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  Octobar  8, 1997. 

lobart  S.  URMsa. 

Assistant  Secretary  for  Import 
Administration. 


Scope  Appendix  ( 

A.  Description  of  the  Merchandise 

B.  Scope  Determinations 

•  Abtaeviations 

•  Conunents  and  Responses 

1.  Fact*  Available 

2.  DiacountB.  Robatw.  and  Price  Adjustmmta 

3.  Ciicumstance-of-Sale  Adfusbnents 

A.  Tachnical  Services  and  Wananty 
Expenses 

B.  Credit 

C  Indiroct  Selling  Expansas 

4.  Level  of  Trade 

5.  Coat  of  Production  and  Constiucted  Value 

A.  Coat-Test  Metliodology 

B.  Rasaarch  and  Development 
C  Profit  for  Constiucted  Value 

D.  ACBliatad-Paity  Inputs 

E.  AbnonnaUy  H^  Profits 

F.  Ciedit  and  Invontoiy  CoaU 

G.  Otlwr  bauaa 

a.  Further  ManufKturing 

7.  Packing  and  Movement  Expenses 

8.  Affiliated  Paities 

9.  Sample  Sales  and  Piototypas/Zero  Phce 

Transactions 
la  Export  Price  and  Coastradad  Export 
Price 

11.  Ptopammlng  and  Qarical  Eiiora 

12.  Duty  Absorption 

13.  Reimburaemant 

14.  Tooling  Ravanue 

15.  Cash  Deposit  Finaodi^ 

16.  Romania^Spadfic  Issuaa 

17.  Miscellaneous  Issues 
A  Ocean  and  Air  Freight 
B.  Ouioao  of  Proof 
CHTS 

D.  Certification  of  Confcnnaaoa  to  Past 

Practice 
B.  Pre-Existing  Inventory 
F.talandPBitaht 

&r-    - 


Scope  Appeadis 

A.  Description  of  the  Merchandise 

The  products  covered  by  these  orders, 
antifriction  bearings  (other  than  tapered 
roller  bearings),  mounted  or 
unmounted,  and  parts  thereof  (AFBs), 
constitute  the  following  classes  or  kinds 
of  merchandise: 

1.  Ball  Bearings  and  Parts  Thereof: 
These  products  include  all  AFBs  that 
employ  balls  as  the  roller  element. 
Imports  of  these  products  are  classified 
imder  the  following  categories: 
antifriction  balls,  ball  bearings  with 
integral  shafts,  ball  bearings  (including 
radial  ball  beerings)  and  parts  thereof, 
and  housed  or  pw^mt^d  ball  bearing 


units  and  parts  thereof.  Imports  of  these 
products  are  classified  under  the 
rollowing  Harmonized  Tariff  Schedule 
(HTS)  subheadings:  3926.90.45, 
4016.93.00,  4018.93.10,  4016.93.50. 
8909.19.5010,  8431.20.00,  8431.39.0010. 
8482.10.10,  8482.10.50,  8482.80.00. 
8482.91.00.  8482.99.05,  8482.99.35,     , 
8482.99.2580.  8482.99.6595,  8483.20.40. 
8483.20.80,  8483.50.8040.  8483.50.90. 
8483.90.20.  8483.90.30.  8483.90.70, 
8708.50.50.  8708.60.50,  8708.60.80, 
8708.70.6060,  8708.70.8050,  8708.93.30. 
8708.93.5000,  8708.93.6000,  8708.93.75. 
8708.99.06,  8708.99.31.  8708.99.4960, 
8708.99.50,  8708.99.5800,  8708.99.8080. 
8803.10.00,  8803.20.00,  8803.30.00, 
8803.90.30,  and  8803.90.90. 

2.  Cylindrical  Roller  Bearings. 
Mounted  or  Unmounted,  and  Parts 
Thereof:  These  products  include  all 
AFBs  that  employ  cylindrical  rollers  as 
the  rolling  ekonent  Imports  of  these 
products  are  classified  under  the 
foUoMring  categories:  Antifriction 
rollers,  all  cylindrical  roller  bearings 
(including  split  cylindrical  roller 
bearings)  and  parts  thereof,  housed  or 
mounted  cylindrical  roller  bearing  units 
and  parts  thereof. 

Imports  of  these  products  are 
classified  imder  the  following  HTS 
subheadings:  3926.90.45,  4016.93.00. 
4016.93.10, 4016.93.50,  6009.19.5010. 
8431.20.00,  8431.39.0010, 8482.40.00. 
8482.50.00.  8482.80.00.  8482.91.00, 
8482.99.25.  8482.99.35.  8482.99.6530. 
8482.99.6560,  8482.99.70,  8483.20.40. 
8483.20.80,  8483.50.8040,  8483.90.20, 
8483.90.30.  8483.90.70,  8708.50.50, 
8708.60.50.  8708.93.5000.  8706.99.4000. 
8708.99.4960.  8708.99.50.  8708.99.8080, 
8803.10.00.  8803.20.00.  8803.30.00. 
8803.90.30.  and  8803.90.90. 

3.  Spherical  Plain  Bearings.  Mounted 
or  Unmounted,  and  Parts  Thereof: 
These  products  include  all  spherical 
plain  bearings  that  employ  a  spherically 
shaped  sliding  element,  and  include 
spherical  plain  rod  ends. 

Imports  of  these  products  are 
classified  imder  the  following  HTS 
subheadings:  3926.90.45.  4016.93.00. 
4016.93.00,  4016.93.10,  4016.93.50, 
6909.50.10.  8483.30.80.  8483.90.30, 
8485.90.00,  8708.93.5000,  8708.99.50. 
8803.10.00,  8803.10.00,  8803.20.00, 
8803.30.00,  and  8803.90.90. 

The  HTS  item  numbers  are  provided 
for  convenience  and  customs  purposes. 
They  are  not  determinative  of  the 
products  subject  to  the  orders.  The 
written  description  remains  dispositive. 

Size  or  precision  grade  of  a  bearing 
does  not  influence  whether  the  bearing 
is  covered  by  the  orders.  These  orders 
cover  all  the  subject  bearings  and  parts 
thereof  (inner  race,  outer  race,  cage, 
rollsn.  balls,  seals,  shielda,  etc.) 
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outlined  above  with  certain  limitetions. 
With  regard  to  finished  parts,  all  such 
parts  are  included  in  the  scope  of  these 
orders.  For  unfinished  parts,  such  parts 
are  inclu()pd  if  (1)  they  have  been  heat- 
treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  thai  are 
not  covered  by  these  orders  are  those 
that  will  be  subject  to  heat  treatment 
after  importation. 

The  ultimate  application  of  a  bearing 
also  does  not  influence  whether  the 
bearing  is  covered  by  the  orders. 
Bearings  designed  for  highly  specialized 
applications  are  not  excluded.  Any  of 
the  subject  bearings,  regardless  of 
whether  they  may  ultimately  be  utilized 
in  aircraft,  automobiles,  or  other 
equipment,  are  within  the  scope  of  these 
orders. 

B.  Scope  Determinations 

The  Etepartment  has  issued  numerous 
clarifications  of  the  scope  of  the  orders. 
The  following  is  a  compilation  of  the 
scope  rulings  and  determinations  the 
Department  has  made: 

Scope  determinations  made  in  the 
Final  Determinations  of  Sales  at  Less 
than  Fair  Value;  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  the  Federal 
Republic  of  Germany.  54  FR  19006, 
19019  (May  3. 1989): 

Products  covered: 

•  Rod  end  bearings  and  parts  thereof. 

•  AFBs  used  in  aviation  applications. 

•  Aerospace  engine  bearings. 

•  Split  cylindrical  roller  bearings. 

•  Wheel  hub  imits. 

•  Slewing  rings  and  slewing  bearings 
(slewing  rings  and  slewing  bearings 
were  subsequently  excluded  by  the 
International  Trade  Commission's 
negative  injury  determination  [see 
International  Trade  Commission: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  France,  Italy.  Japan, 
Romania,  Singapore,  Sweden,  Thailand 
and  the  United  Kingdom.  54  FR  21488 
(May  18, 1989)). 

•  Wave  generator  bearings. 

•  Bearings  (including  mounted  or 
housed  units  and  flanged  or  enhanced 
bearings)  ultimately  utilized  in  textile 
machinery. 

Products  excluded: 

•  Plain  bearings  other  than  spherical 
plain  bearings. 

•  Airframe  components  unrelated  to 
the  reduction  of  friction 

•  Linear  motion  devices. 

•  Split  pillow  block  housings. 

•  Nuts,  bolts,  and  sleeves  that  are  not 
integral  parts  of  a  bearing  or  attached  to 
a  bearing  under  review. 


•  Thermoplastic  bearings. 

•  Stainless  steel  hollow  balls. 

•  Textile  machinery  components  that 
are  substantially  advanced  in 
function(s)  or  value. 

•  Wheel  hub  units  imported  as  part  of 
front  and  rear  axle  assemblies;  wheel 
hub  units  that  include  tapered  roller 
bearings;  and  clutch  release  bearings 
that  are  already  assembled  as  parts  of 
transmissions. 

Scope  rulings  completed  between 
April  1,  1990.  and  June  30, 1990  [see 
Scope  Rulirtgf,  55  FR  42750  (October  23, 
1990)): 

Products  excluded: 

•  Antifriction  bearings,  including 
integral  shaft  ball  bearings,  used  in 
textile  machinery  and  imported  with 
attachments  and  augmentations 
sufficient  to  advance  their  fiuurtion 
beyond  load-bearing/friction-reducing 
capability. 

Scope  rulings  completed  between  July 
1. 1990,  and  September  30, 1990  (see 
Scope  Rulings.  55  FR  43020  (Octobw  25, 
1990)): 

Products  covered: 

•  Rod  ends. 

•  Clutch  release  bearings. 

•  Ball  bearings  used  in  the 
manufacture  of  helicopters. 

•  Ball  bearings  used  in  the 
manufacture  of  disk  drives. 

Scope  rulings  published  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bemings)  and  Parts 
Thereof;  Final  Results  of  Antidumping 
Administrative  Review  (AFBs  I).  56  FR 
31692.  31696  (July  11, 1991): 

Products  covered: 

•  Load  rollers  and  thrust  rollers,  also 
called  mast  guide  bearings. 

•  Conveyor  system  trolley  wheels  and 
chain  wheels.  , 

Scope  rulings  completed  between 
April  1. 1991.  and  June  30, 1991  [see 
Notice  of  Scope  Rulings.  56  FR  36774 
(August  1, 1991)): 

Products  excluded: 

•  Textile  machinery  components 
including  false  twist  spindles,  belt  guide 
rollers,  separator  rollers,  damping  units, 
rotor  units,  and  tension  pulleys. 

Scope  rulings  completed  between  July 
1, 1991,  and  September  30, 1991  [see 
Scope  Rulings.  56  FR  57320  (November 
8,1991)): 

Products  covered: 

•  Snap  rings  and  wore  races. 

•  Bearings  imported  as  spare^Mrts. 

•  Custom-maae  specialty  bearings. 
Products  excluded: . 

•  Certain  rotor  assembly  textile 
machinery  components. 

•  Linear  motion  bearings. 
Scope  rulings  completed  between 

October  1, 1991.  and  December  31, 1991 
[see  Notice  of  Scope  Ruling.  57  FR 
4597  (February  6, 1092)): 


Products  covered: 

•  Chain  sheaves  (forklift  truck  mast 
components). 

•  Loose  boss  rollers  used  in  textfle 
drafting  machinery,  also  called  top 
rollers. 

•  Certain  engine  main  shaft  pilot 
bearings  and  engine  crank  shaft 
bearings. 

Scope  rulings  completed  between 
January  1. 1992,  and  March  31. 1992 
[see  Scope  Rulings.  57  FR  19602  (May 
7, 1992)): 

Products  covered: 

•  Ceramic  bearings. 

•  Roller  turn  rollers. 

•  Clutch  release  systems  that  contain 
rolling  elements. 

Products  excluded: 

•  Clutch  release  systems  that  do  not 
contain  rolling  elements. 

•  Chrome  steel  balls  for  use  as  check 
valves  in  hydraulic  valve  systems. 

Scope  rulings  completed  between 
April  1, 1992,  and  June  30,  1992  (see 
Scope  Rulings.  57  FR  32973  (July  24, 
1992)): 

Products  excluded: 

•  Finished,  semigroimd  stainless  steel 
balls. 

•  Stainless  steel  balls  for  non-bearing 
use  (in  an  optical  polishing  process). 

Scope  rulings  completed  between  July 
1, 1992,  and  September  30, 1992  (see 
Scope  Rulings.  57  FR  57420  (December 
4. 1992)): 

Products  covered: 

•  Certain  flexible  roller  bearings 
whose  component  rollers  have  a  length- 
to-diameter  ratio  of  less  than  4:1. 

•  Model  15BM2110  bearings. 
Products  excluded: 

•  Certain  textile  machinery 
components. 

Scope  rulings  completed  between 
October  1, 1992,  and  December  31, 1992 
(see  Scope  Rulings.  58  FR  11209 
(February  24, 1993)): 

Products  covered: 

•  Certain  cylindrical  bearings  %vith  a 
length-to-diameter  ratio  of  less  than  4:1. 

Products  excluded: 

•  Certain  cartridge  assemblies 
comprised  of  a  machine  shaft,  a 
machined  housing  and  two  standard 
bearings. 

Scope  rulings  completed  between 
January  1, 1993,  and  March  31, 1993 
[see  Scope  Rulings.  58  FR  27542  (May 
10,  1993)): 

Products  covered: 

•  Certain  cylindrical  bearings  with  a 
length-to-diameter  ratio  of  less  than  4:1. 

Scope  rulings  completed  between 
April  1. 1993.  and  June  30.  1993  [see 
Scope  Rulings,  58  FR  47124  (September 
7. 1993)): 

Products  covered: 

•  Certain  series  of  INA  bearings. 
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Products  excluded: 

•  SAR  series  of  ball  bearings. 

•  Certain  eccentric  locking  collars 
that  are  part  of  housed  bearing  units. 

Scope  rulings  completed  between 
October  1. 1993,  and  December  31, 1993 
(see  Scope  Rulings,  59  FR  8910 
(February  24.  1994)): 

Products  excluded: 

•  Certain  textile  machinery 
components. 

SoDpe  rulings  completed  between 
ftnuazy  1. 1994.  and  March  31, 1994: 
Products  excluded: 

•  Certain  textile  machinery 
components. 

Scope  rulings  completed  betvreen 
October  1, 1994  and  December  31. 1994 
(see  Scope  Rulings,  60  FR  12196  (March 
6, 1995)): 

Products  excluded: 

•  Rotak  and  Kaydon — Rotek  bearings, 
models  M4  and  L6,  are  slewing  rings 
outside  the  scope  of  the  order. 

Scope  rulings  oxnpleted  between 
April  1. 1995  and  Jime  30. 1995  (aee 
Scope  Rulings.  60  FR  36782  Ouly  18. 
1995)): 

Products  covered: 

•  Consolidated  Sew  Mill 
faitemational  (CSMI)  Inc.— Cambio 
herings  contained  in  CSMTs  sawmill 
dabarker  are  trithin  the  scope  of  the 
Older. 

•  Nakamishi  Manubcturing  Corp. — 
Nakanishi's  stamped  steel  washer  with 
a  rinc  phosphate  and  adhesive  coating 
used  in  the  manufacture  of  a  ball 
hearing  is  within  the  scope  of  the  order. 

Scope  rulings  complied  between 
January  1, 1996  and  March  31, 1996  (see 
Scope  Rulings.  61  FR  18381  (April  25. 
1996)): 

Products  covered: 

•  Marquardt  Switches — Medium 
carbon  steel  balls  imported  by 
Marquaidt  axe  outside  the  scope  of  the 
Older. 

Scope  rulings  completed  between 
April  1. 1996  and  June  30, 1996  {see 
Scope  Rulings,  61  FR  40194  (August  1. 
1996)): 

Products  excluded: 

•  Dana  Corporation — Automotive 
component,  known  variously  as  a  center 
bracket  assembly,  center  bearings 
assembly,  support  bracket,  or  shaft 
support  bearbig,  is  outside  the  scope  of 
the  order. 

•  Rockwell  IntematicHial 
Corporation — Automotive  component, 
known  variously  as  a  cushion 
suspension  unit,  cushion  assembly  unit, 
or  center  bearing  assembly,  is  outside 
the  scope  of  the  order. 

•  Enkotec  Company,  Inc. — "Main 
bearings"  imported  for  incorporation 
into  Enkotec  Rotary  Nail  Machines  are 
slewing  rings  and,  therefore,  are  outside 
the  scope  of  the  order. 


Appendix 
Company  Abbreviations 

Barden — Harden  Corporation  (U.1C)  Ltd. 

and  the  Barden  Corporation 
FAG  Germany— FAG  Kugelfischer  Georg 

SchaefiBr  iCGaA 
FAG  Italy— FAG  Italia  S.p.A.:  FAG 

Bearings  Corp. 
FAG  U.K.— FAG  (U.K.)  Ltd. 
INA— INA  Walzlager  Schaeffler  KG;  INA 

Bearing  Company,  hoc. 
Koyo — Koyo  Seiko  Co.  Ltd. 
Nachi — Nachi-Fu|ikoshi  Corp.,  Nachi 

America  Inc.  and  Nachi  Technology, 

Inc. 
NMB/Pelmec— NMB  Singapore  Ltd.; 

Pelmec  Industries  (Pte.)  Ltd. 
NPBS— Nippon  Pillow  Block 

Manufacturing  Co.,  Ltd.;  Nippon 

Pillow  Block  Sales  Co.,  Ltd.;  FYH 

Bearing  Units  USA.  Inc. 
NSK— Nippon  Seiko  KJL;  NSK 

Corporation 
NSK-RHP— NSK  Bearings  Europe.  Ltd.; 

RHP  Bearings;  RHP  Bearings.  Inc. 
NTN  Germany— NTN  Kugellagerfabrik 

(Deutschland)  GmbH 
NTN  )apan-^4TN  Corporation;  NTN 

Bearing  Cotporation  of  America; 

American  hTTN  Bearing 

Manufacturing  Corporation 
SKF  France— SKF  Compegnie 

d' Applications  Mecaniques.  SJ\. 

(Clamart):  MM^  SARMA 
SKF  Germany— SKF  GmbH;  SKF 

Service  GmbH;  Steyr  Walzli^er 
SKF  Italy-^KF  Industrie;  RIV-SKF 

Officina  de  Villar  Perosa;  SKF 

Cuadnetti  Spedali:  SKF  Cuadnetti; 

RFT 
SKF  G(oui>— SKF-Fkance;  SKF- 

Gennany;  SKF-Italy;  SKF-Sweden; 

SKF  USA,  Inc. 

SKF  Sweden— SKF  Sverige  AB 
SNFA— SNFA  Bearings.  Ltd, 
SNR  Fiance — SNR  Nouvelle  Roulements 
TIE — Tehnoimportexport 
Torrington — ^The  Toirington  Company 

Other  Abbreviations 

COP— Cost  of  Production 

COM— Cost  of  Manufacturing 

CV— Constructed'Value 

CEP— Constructed  Export  Price 

NV— Normal  Value 

HM— Home  Market 

OEM — Original  Equipment 

Manufacturer 
POR— Period  of  Review 
PSPA— Post-Sale  Price  Adjustment 
SAA — Statement  of  Administrative 

Action 
URAA — Uruguay  Round  Agreonents 

Act 

AFB  Aifaniiiialraliww  llMwrmtii^Hniif 

LTPV  Investigation— Final 
Determinations  of  Sales  at  Less  than 


Fair  Value;  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany,  54  FR  19006  (May  3, 1989). 

AFBs  1 — Antifriction  Beariiua  (Other 
Than  Tapered  Roller  Bearing  and 
Parts  Thereof  from  the  Federal  Republic 
of  Germany;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  31692  (July  11, 1991). 

AFBs  O — Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  FraiHx,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Renriews,  57  FR  28360 
(June  24.  1992). 

AFBs  m— Antifriction  Bearings  (Othm 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order. 
58  FR  39729  (July  26, 1993). 

AFBs  IV— Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et  al;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews.  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  FR  10900  (February  28. 
1995). 

AFBs  V—AnOftiction  Bearings  (Other 
Than  Tapered  Roller  Bearing)  and 
Parts  Thereof  From  France,  et  al;  Final 
Results  of  Antidumping  Duty 
Administrative  Renews  andPnrtial 
Termination  of  Administrative  Reviews, 

61  FR  66472  (December  17, 1996). 
AFBs  VI— Antifriction  Bearings  (Other 

Than  Tapered  Roller  Bearings)  and 
Parts  ThsreofFrom  France,  et  al;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Partial 
Termirtation  of  Administrative  Reviews, 

62  FR  2081  Oflinuary  15, 1997). 

1.  Pacts  Available 

Coamtent:  SKF  France  nniint«<n«  that, 
with  respect  to  its  CRBs.  the  Department 
had  no  basis  upon  which  to  make  an 
adverse  inference  sin€»  SKF  companies 
did  not  seU  French  CRBs  to  the  United 
States  during  this  review  period  and 
since  in  its  questionnaire  responses  it 
stated  that  SKF  France  did  not  make 
such  sales.  SKF  France  maintiijng  that 
its  response  demonstrates  that  only  BBa 
and  SPBs  were  subject  to  review  and. 
further,  that  SKF's  reporting  of  HM  and 
U.S.  sales  of  SKF's  French  AFBs  has 
been  verified  consistently.  Finally,  SKF 
France  argues  that,  because  the 
Department's  use  of  facts  available  and 
an  adverse  inference  is  inappropriate  as 
to  CRBs,  it  is  also  inappropriate  as  to 
duty  absorption  by  SKF  with  respect  to 
CRBs. 
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Department's  Position:  We  agree  with 
SKF  France.  We  sent  a  no-shipment 
inquiry  to  U.S.  Customs  on  March  24, 
1997.  Customs  did  not  indicate  that 
Aflra  were  any  entries  of  CRBs  Crom 
SKF  Ftance.  Without  such  entries 
during  the  review  period,  there  is 
nothing  upon  which  we  may  assess  any 
duties  we  determine  in  the  course  of  the 
review.  Therefore,  the  issue  of  whether 
SKF  France  had  any  sales  of  CRBs  is 
moot 

In  addition,  we  will  continue  to  apply 
the  "all  others"  rate,  which  is  the  rate 
established  in  the  LTFV  investigation,  to 
CRBs  from  France  for  future  entries  of 
this  merchandise.  Because  we  are  not 
applying  facts  available  to  SKF  France's 
CRBs.  we  have  not  applied  facts 
available  in  our  duty-abaorptiao 
determination  on  CRBs  from  SKF 
France. 

2.  Discounts,  Rotates,  and  Price 
Adjustments 

We  have  accepted  claims  for 
discounts,  rebates,  and  other  billing 
adjustments  as  direct  adjustments  to 
price  if  we  determined  that  the 
respondent,  in  reporting  these 
adjustments,  acted  to  tlw  best  of  its 
ability  and  that  its  reporting 
methodology  was  not  unreason^dy 
distortive.  We  did  not  treat  such 
adjustments  as  direct  (or  indirect) 
selling  expenses  but.  rather,  as  direct 
adjustments  necessary  to  identify  the 
correct  starting  price.  While  we  pielw 
that  respondents  report  these 
adjustments  on  a  transaction-specific 
basis  (or,  where  a  single  adjustment  was 
granted  for  a  group  of  sales,  as  a  fixed 
and  constant  percentage  of  the  value  of 
those  sales),  we  recognize  that  this  is 
not  always  feasible,  particiilarly  given 
the  extremely  large  volume  of 
transactions  involved  in  these  AFBs 
reviews.  It  is  inappropriate  to  reject 
allocations  that  are  not  unreasonably 
distortive  in  favor  of  facts  otherwise 
available  where  a  fully  cooperating 
respondent  is  un^le  to  report  the 
information  in  a  more  specific  manner. 
See  section  776  of  the  Tariff  Act 
Accordingly,  we  have  accepted  these 
adjustments  when  it  was  not  feasible  for 
a  respondent  to  report  the  adjustment 
on  a  more  specific  basis,  provided  that 
the  allocation  method  the  respondent 
used  does  not  cause  unreasonable 
inaccuracies  or  distortions. 

In  applying  this  standard,  we  have  not 
rejected  an  allocation  method  solely 
because  the  allocation  includes 
adjustments  panted  on  merchandise 
that  is  not  suJbject  to  these  reviews  (out- 
of-scope  merchandise).  However,  such 
allocations  are  not  acceptable  where  we 
have  reason  to  believe  that  respondents 


did  not  grant  such  adjustments  in 
proportionate  anKnmts  with  respect  to 
sales  of  out-of-scope  and  in-scope 
merchandise.  We  have  made  this 
determination  by  examining  the  extent 
to  which  the  out-of-scope  merchandise 
included  in  the  allocation  pool  is 
different  from  the  in-scope  merchandise 
in  terms  of  value,  pfaysial 
characteristics,  and  the  manner  in 
which  it  is  sold.  Significant  differences 
in  such  areas  may  increase  the 
likelihood  that  respondents  did  not 
grant  price  adjustments  in  proportionate 
amounts  with  respect  to  sales  of  in- 
scope  and  out-of-scope  merchandise. 
While  we  scrutinize  any  such 
differences  carefully  between  in-scope 
and  out-of-scope  sales  in  terms  of  their 
potential  for  distorting  reported  per-unit 
adjustments  on  the  sales  involved  in  our 
aiulysis,  it  would  not  be  reasonable  to 
require  that  respondents  submit  sale- 
specific  adjiistment  data  on  out-of-scope 
merchandise  in  order  to  prove  that  there 
is  no  possibility  for  distortion.  Such  a 
requirement  would  defiaat  the  purpose 
of  permitting  the  use  of  reasonable 
allocations  by  a  respondent  that  has 
cooperated  to  the  best  of  its  ability. 

Where  we  have  found  that  a  company 
has  not  acted  to  the  best  of  its  ability  in 
reporting  the  adjustment  in  the  most 
specific  and  non-distortive  manner 
feasible,  we  have  made  an  adverse 
inference  in  \ising  the  facts  available 
with  respect  to  this  adjustment  pursuant 
to  section  776(b)  of  the  Tariff  Act  With 
respect  to  HM  adjustments,  in 
accordance  with  the  Court  of  Appeals 
for  the  Federal  Circuit's  (CAFC) 
decision  in  The  Torrington  Company  v. 
United  States.  82  F.3d  1039, 1047-51 
(CAFC  1996)  {Torrington  J) ,  we  have 
not  treated  improperly  allocated  HM 
price  adjustments  as  if  they  were 
indirect  selling  expenses  (ISEs),  but  we 
have  instead  disallowed  downward 
adjustments  in  their  entirety.  However, 
we  liave  included  positive  (upward)  HM 
price  adjustments  {e.g..  positive  billing 
adjustments  that  increase  the  final  sales 
price)  in  our  analysis  of  such 
companies.  The  treatment  of  positive 
HM  billing  adj\istments  as  direct 
adjustments  is  appropriate  because 
disallowing  such  adjustments  would 
provide  an  incentive  to  report  positive 
billing  adjustments  on  an  unacceptably 
broad  basis  in  order  to  reduce  NV  and 
margins.  That  is,  if  we  were  to  disr^ard 
positive  billing  adjustments,  which 
would  be  upward  adjustments  to  NV, 
respondents  would  have  no  incraitive  to 
report  these  adjustments  in  the  most 
specific  and  non-distortive  manner 
feasible.  See  AFBs  Vat  66498. 

Cbminent  1 :  Torrington  asserts  that 
some  respondents  reported  home- 


market  discounts,  rebates,  and  post-sale 
price  adjustments  (PSPAs)  by  allocating 
amounts  across  aU  sales  or  across  all 
sales  to  a  given  customer,  even  when 
some  sales  were  not  entitled  to  the 
adjiistment  Torrington  cites  the  CAFC* 
decision  in  Torrington  I  (at  1047-51), 
arguing  that  direct  PSPAs  must  be 
reported  on  a  sale-specific  basis  in  order 
for  the  Department  to  make  a  downward 
adjustment  to  NV  and  that  the 
Department  may  not  make  an 
adjustment  for  improperiy  allocated 
direct  expenses  as  if  these  were  indirect 
expenses.  Torrington  contends  that  die 
new  statute  retains  the  distinction 
betvreen  direct  and  indirect  selling 
expenses,  citing  sections  772(dXl)(B) 
and  (D)  and  section  773(aK7)(B)  of  the 
Tariff  Act.  Petitioner  argues  diat,  while 
the  discussion  in  the  SAA  at  823-824 
demonstrates  the  intention  to  continue 
the  practice  of  allowing  allocations 
whoi  allocations  were  non-distortive, 
this  statement  is  no  longer  valid  because 
it  was  written  in  1994,  prior  to 
Torrington  I,  when  the  Administration 
held  the  belief  that  its  practice  was 
sustained  by  the  courts.  Therefore, 
Torrington  asswts,  the  Department 
should  deny  all  rebates,  discounts,  and 
PSPAs  that  respondents  did  not  report 
on  a  transaction-specific  basis  or  which 
they  did  not  allocate  in  such  a  manner 
as  to  be  tantamount  to  reporting  on  a 
transaction-specific  basis. 

FAG,  Koyo.  Nachi.  NSK.  and  SKF 
aigue  that  the  Department  shoiUd  make 
direct  adjustments  to  price  when  the 
allocation  of  PSPAs  is  reasonable  and 
not  distortive  and  that  such  practice 
conforms  with  the  SAA  and  the  new 
regulations  at  351.401(g)(1).  Koyo, 
Nachi,  NSK,  and  SKF  contend  that,  in 
Torrin^on  I.  the  CAFC  did  not  disallow 
an  adjustment  merely  because  it 
involved  an  allocation.  According  to 
respondents,  the  court  stated  that, 
regardless  of  the  allocation  method,  the 
Department  could  not  treat  direct  price 
adjustments  as  indirect  selling 
expenses,  but  the  court  did  not  address 
the  propriety  of  the  allocation 
methodology.  Additionally,  respondents 
claim,  the  allocation  of  these  expenses 
does  not  detract  from  their  relation  to 
particular  transactions,  thereby  making 
them  direct  expenses  and  deductible 
from  price. 

NSk  further  argues  that  the 
Department  need  not  disallow  price 
adjustments  simply  because  the 
respondent  is  imable  to  report  these 
expenses  on  a  sales-specific  basis  (citing 
Smith-Corona  v.  United  States,  713  F. 
2d  1568, 1580  (CAFC  1983)). 
Additionally,  Koyo  argues  Uiat  the 
Department  treated  the  PSPAs  properly 
as  direct  adjustments  to  gross  price. 


54050 


Fadand  Regirter  /  Vol.  62.  No.  200  /  Friday.  October  17,  1997  /  Notices 


rather  than  as  direct  at  indirect  selling 
expenses,  since  they  are  corrections  to 
the  sales  price  and  do  not  arise  as  a 
result  of  preparing  the  merchandise  for 
sale  or  from  selling  activities. 

NTN  contends  it  reported  such 
adjustments  on  a  transaction-specific 
basis.  Therefore,  NfTN  claims  that 
Torrington's  arguments  do  not  apply  to 
its  response. 

Department's  Position:  We  agree  with 
FAG,  Koyo.  Nachi.  NSK.  SKF,  and  NTN. 
As  we  discussed  in  the  introductory 
remarks  to  this  section,  our  practice  b 
not  to  reject  an  allocation  of  price 
adjustments  when  it  was  not  feasible  for 
a  respondent  to  report  the  adjustments 
on  a  more  specific  basis,  provided  that 
the  allocation  method  the  respondent 
used  does  not  cause  unreasonable 
inaccuracies  or  distortions. 

We  see  no  conflict  between 
Torrutgton  /  and  our  acceptance  of 
allocated  price  adjustments  subject  to 
the  above  conditions  because  the  CAFC 
did  not  address  the  propriety  of  the 
allocation  methods  respondents  used  in 
reporting  the  price  adjustments  in 
question.  Although  the  CAFC  appeared 
to  question  whether  price  adjustments 
constituted  expenses  at  all  (see 
Torrington  /at  n.l5),  it  held  that, 
assuming  the  adjustments  were 
expenses,  they  had  to  be  treated  as 
direct  selling  expenses  and  could  not  be 
used  to  o&et  the  deduction  of  U.S. 
indirect  selling  expenses.  The  CAFC  did 
not  find  that  such  price  adjustments 
could  not  be  based  on  allocations.  In 
fact,  such  a  holding  would  have  been 
inconsistent  with  the  CAFC's  prior 
holding  in  Smith-CoFona  Group  v. 
United  States.  713  F.  2d  1568, 1580-61 
(CAFC  1983),  which  the  Torrington  I 
court  did  not  question. 

Cammatt  2:  Twrington  asserts  that,  if 
the  Department  accepts  allocated  PSPAs 
as  a  direct  adjiistment  to  NV  in  these 
reviews,  it  should  not  follow  the 
method  it  used  in  the  1994/95 
administrative  reviews  to  determine 
whether  the  allocations  are  distoitive. 
Rather.  Torrington  argues,  the 
Department  should  judge  all  allocations 
using  product-specific  sales 
information.  Torrington  notes  that 
difiiBtent  classes  or  kinds  of  AFBs 
cannot  be  deemed  irimiliir  for  purposes 
of  expense  allocations  because  the 
Dspaitment  found  in  the  original  less- 
than-fiur-value  proceeding  that  there  are 
sewnl  "dasaes  or  kinds"  of  bearings, 
each  requiring  a  separate  proceeding. 
Torrington  explains  that  the  physical 
characteristics  of  non-sut^ect 
merchandise  should  not  be  considered 
similar  to  those  of  subject  merchandise 
for  purposes  of  expense  allocations. 
Toniogton  argues  that,  if  the  physical 


characteristics  of  an  out-of-scope 
bearing  are  considered  similar  to  those 
of  an  in-scope  bearing  for  purposes  of 
allocating  price  adjustments,  then  the 
former  should  be  included  within  the 
scope  of  the  order. 

FAG,  Koyo,  NSK,  and  SKF  assert  that 
the  Department's  1994/95  review 
methodology  used  to  determine  the 
distortiveness  of  the  allocation  of  PSPAs 
is  sufficient.  These  respondents  contend 
that  the  Department  has  reviewed  the 
propriety  of  their  allocation 
methodologies  correctly  by  considering 
those  products  receiving  allocated 
expenses  according  to  the  value  and 
physical  characteristics  of  the  products 
and  the  manner  in  which  they  were 
sold.  FAG.  Koyo,  NSK,  and  SKF 
contend  that  there  is  no  evidence  that 
the  Department's  methodology  allowed 
disproportionate  allocations  of  PSPAs 
across  subject  and  non-subject 
merchandise  and  conclude  that  the 
Department  should  continue  their  use. 

NTN  asserts  that  Torrington's 
argument  concerning  the  Department's 
methodology  for  determining 
distortiveness  of  allocations  does  not 
apply  to  it  because  it  reported  discoimts 
on  a  product-specific  basis. 

Department's  Position:  We  agree  with 
FAG,  Koyo,  NSK,  NTN,  and  SKF.  As 
stated  above  in  the  introductory  remarks 
to  this  section,  in  determining  the 
propriety  of  respondents'  allocation 
methodologies  for  price  adjustments,  we 
hove  not  rejected  an  allocation  method 
solely  because  the  allocation  includes 
adjustments  granted  on  merchandise 
that  is  not  subject  to  these  reviews  (out- 
of-scope  merchandise).  However,  we 
did  not  accept  such  allocations  where 
we  had  reason  to  believe  that  a 
respondent  granted  such  adjustments  in 
disproportionate  amounts  with  respect 
to  sales  of  out-of-scope  and  in-scope 
merchandise.  We  have  made  this 
detumination  by  examining  the  extpnt 
to  which  the  out-of-scope  merchandise 
included  in  the  allocation  pool  is 
difEsrent  frnm  the  in-scope  merchandise 
in  terms  of  value,  physic^ 
characteristics,  and  the  manner  in 
which  it  was  sold.  Significant 
difiisrences  in  such  areas  may  increase 
the  likelihood  that  respondents  granted 
price  adjustments  in  diisproportionate 
amounts  with  respect  to  sales  of  in- 
scope  and  out-of-scope  merchandise. 

Comment  3:  Torrington  contends  that 
the  Department  should  disallow  certain 
discounts  NTN  Japan  reported. 
Torrington  argues  thatfbesed  on 
documentation  the  Department  obtained 
at  verification  which  relates  to  the 
negotiation  of  certain  discounts.  NTN 
japan's  reported  discounts  were  not 
granted  on  a  customer-and  product- 


specific  basis  and  were  not  limited  to 
subject  merchandise.  In  addition, 
Torrington  asserts  that  evidence  on 
record  indicates  that  these  adjustments 
may  not  be  discounts  but,  rather,  may  be 
claims  for  a  different  kind  of  adjustment 
for  which,  Torrington  asserts.  NTN  has 
not  met  the  Departmental  standard. 

NTN  Japan  maintains  that  negotiating 
discounts  is  a  part  of  its  normal 
business  activity  and  that  the 
Department  verified  its  reported 
discounts  in  detail  and  found  that  they 
were  granted  on  a  customer-and 
product-specific  basis.  NTN  asserts  that 
Torrington's  argument  is  based 
improperly  on  limited  documentation 
included  on  the  record  and  it  fails  to 
consider  the  overall  verification  by  the 
Department  officials,  which  included 
the  examination  of  numerous 
documents  relevant  to  these  discounts 
which  were  not  entered  on  the  record. 
NTN  notes  that  the  Department  is  not 
required  to  enter  all  documents 
examined  during  verification  on  the 
record. 

Department's  Position:  We  disagree 
with  the  petitioner.  We  verified  this 
discoimt  and  found  that  NTN  granted  it 
"by  product  for  each  customer."  In 
addition,  it  meets  the  Department's 
standard  for  a  discount  We  reached  this 
conclusion  after  reviewing  numerous 
documents  at  verification,  although  we 
did  not  include  all  reviewed 
information  was  included  in  the  record 
as  a  verification  exhibit.  [See 
Verification  Report  dated  May  8, 1997, 
at  5.)  Therefore,  petitioner's  argiunent 
regarding  whether  the  discoimt  should 
be  treated  as  something  other  than'a 
discount  is  incorrect 

Comment  4:  Koyo  contends  that  the 
Department  correctiy  accepted  one  of  its 
billing  adjustment  claims  (designated 
BILADJlH  in  the  response)  but 
inexplicably  failed  to  accept  the  other 
billing  adjustment  claim  (designated 
BILADJ2H  in  the  response).  Koyo 
contends  that  both  billing  adjustments 
have  been  accepted  in  past  AFB  and 
tapered  roller  beering  (TRB) 
administrative  reviews  and  that  there 
have  been  no  changes  in  its  reporting 
methodology  since  the  completion  of 
those  reviews. 

Torrington  argues  that  both  of  Koyo's 
billing  adjustments,  which  it  reported 
on  a  customer-specific  basis,  should  be 
rejected.  Torrington  contends  that 
BILADJlH,  which  it  claims  was  granted 
on  a  model-specific  basis  but  was 
reported  on  a  customer-specific  basis, 
and  BILADJ2H,  which  it  claims  was 
granted  on  a  lump-sum  basis,  should 
both  be  rejected  as  both  reporting 
methods  result  in  the  application  of 
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price  adjustments  to  transactions  which 
were  not  subject  to  these  adjustments. 

Department's  Position:  With  respect 
to  BILADJlH,  Koyo  granted  the 
adjustment  amount  on  a  customer-  and 
model-specific  basis.  Koyo  then  totaled 
the  price  adjustments  granted  and  sales 
of  subject  merchandise  sold  to  each 
customer  to  calculate  an  overall 
adjustment  factor  per  customra'  in  order 
to  allocate  the  adjustment  over  subject 
merchandise  sales  to  the  respective 
ciistomer.  Our  examination  of  the  rectml 
leads  us  to  corudude  that,  while  Koyo 
has  paper  records  of  the  adjustment  it 
is  not  feasible  for  Koyo  to  retrieve  the 
information  electronically  or  to  allocate 
this  adjustment  more  specifically,  given 
the  large  volimie  of  transactions 
involved,  the  level  of  detail  contained  in 
Koyo's  normal  accounting  records,  and 
the  time  ctmstraints  imposed  by  the 
statutory  deadlines  under  whidi  all 
parties  must  operate.  Therefore,  we  have 
accepted  Koyo's  reporting  methodology 
for  these  billing  adjustments. 

With  respect  to  BILADJ2H,  Koyo 
granted  both  lump-sum  adjustments 
which  it  negotiated  with  its  customers 
without  reference  to  model-specific 
selling  prices  and  some  adjiistments 
which  it  granted  on  a  model-specific 
basis  but  which  Koyo  reported  on  a 
customer-specific  basis.  Koyo  allocated 
BILADJ2H  to  subject  merchandise  on 
the  basis  of  sales  value. 

We  have  reconsidered  our 
disallowance  of  BILADJ2H  for  the 
preliminary  resiilt^and  now  agree  with 
Koyo  that  we  should  allow  its  lump- 
simi  billing  adjustments  as  a  direct 
adjustments  to  NV.  We  determine  that 
Koyo  acted  to  the  best  of  its  ability  in 
reporting  this  information  using 
customer-specific  allocations.  Given  the 
fact  that  Koyo's  records  do  not  readily 
identify  a  discrete  group  of  sales  to 
which  each  billing  adjustment  pertains 
and  the  extremely  large  number  of  POR 
sales  Koyo  made,  it  is  not  faasible  for 
Koyo  to  report  this  adjustment  on  a 
more  specific  basis.  Moreover,  we  are 
satisfieid  that  Koyo's  allocation 
methodology  across  subject 
merchandise  by  sales  value  was  not 
distortive. 

Comment  5:  Torrington  argues  that 
FAG  Germany  reported  HM  rebates 
improperly.  'Torrington  notes  that  while 
some  rebates  were  payable  only  in 
coimection  with  purchases  of  certain 
types  of  products,  FAG  reported  these 
rebates  on  a  customer-specific  basis, 
creating  the  likelihood  that  some  rebates 
were  reported  on  sales  when  no  rebetes 
were  actually  paid.  For  this  reason, 
T(Hrington  asserts  that  the  Department 
should  deny  the  claimed  adjustment 


FAG  argues  that  it  reported  all  rebates 
properly  so  that  no  rebates  were 
reported  where  they  did  not  apply.  For 
customer-specific  rebates,  FAG  claims  it 
reported  instances  where  the  rebate  was 
applicable  to  only  certain  products  and 
factored  the  rebate  only  over  sales  of 
those  products. 

Department's  Position:  We  disagree 
with  Torrington.  As  Exhibit  B-6  of 
FAG's  questionnaire  response  dated 
September  9, 1996  demonstrates,  FAG 
allocated  its  rebates  on  a  cxistomer- 
spedfic  basis  over  sales  only  of  those 
products  that  actually  received  rebates. 
Therefore,  we  determine  that  FAG's 
methodology  for  reporting  rebates  is 
reasonable  and  not  distortive,  and,  in 
accordance  with  our  policy,  we  have 
accepted  FAG's  HM  rebetes  as  reported. 

Comment  6:  Torrington  argues  that 
the  Department  should  disallow  certain 
post-sale  price  adjustments  which  SKF 
Germany  reported  in  an  inacciuato 
maimer.  Torrington  contends  that  SKF 
Germany  reported  supp<fft  rebates  to 
distributors  in  a  maimer  different  from 
the  manner  in  which  the  rebate  was 
actually  granted  and,  therefore,  the 
Department  should  reject  the 
adjustment  to  price.  Torrington  purports 
that,  whereas  SKF  determines  eligibility 
by  comparing  SKF  Germany's  invoice 
price  to  the  reseller's  invoice  price,  the 
reporting  methodology  allocates  the 
rebate  across  all  sales  to  the  reseller, 
thereby  reporting  rebates  on  sales  where 
none  actually  occurred. 

Additionally,  Torrington  aigues  that 
the  Department  should  reject  SKF 
Germany's  billing  adjustment  2  in  the 
HM,  as  it  was  not  reported  in  an 
accurate  manner.  Petitioner  contends 
that  customer-specific  reporting  of  the 
adjustment  is  not  accurate  unless  the 
adjustment  applies  equally  to  all  sales  to 
that  customer.  Torrington  also  asserts 
that  SKF  did  not  report  the  timing  of 
such  billing  adjustments  accuratuy. 
Furthermore,  Torrington  points  out  that 
SKF  was  able  to  report  such  billing 
adjiistments  on  a  transaction-specific 
basis  for  U.S.  sales  but  did  not  explain 
why  it  was  unable  to  report  the  same 
adjustment  on  a  transaction-specific 
basis  for  HM  sales. 

nnally,  Torrington  claims  that  it 
should  not  be  responsible  for 
demonstrating  the  distortive  nature  of 
such  allocations  because  it  does  not 
have  access  to  information  which  would 
allow  such  demonstration.  Torrington 
maintains  that  it  is  SKF  Germany's 
responsibility  to  produce  evidence  to 
demonstrate  that  its  methodology  is  not 
distortive.  Torrington  concludes  that, 
while  the  Department  requested 
additional  information  for  purposes  of 
determining  the  distortiveness  of  such 


allocations.  SKF  Gomany  responded  in 
a  general,  non-specific  mannm. 
precluding  such  a  judgment  by  the 
Department 

SKF  Germany  argues  that  the 
Department  was  correct  in  accepting 
support  rebates  and  billing  adjustment  2 
as  adjtistments  to  HM  price.  SKF 
Germany  contends  that  Torrington  is 
incorrect  in  arguing  that  SKFs  reporting 
methodology  regarding  support  rebates 
is  likely  to  result  in  rebates  on  sales 
where  none  actually  occiured.  SKF 
Germany  notes  that,  for  each  customer 
for  whom  SKF  reported  a  support 
rebate,  it  actually  granted  a  rraata  to 
that  customer  and  the  actual  amount       ^ 
granted  does  relate  to  the  totality  of 
sales  to  that  customer.  SKF  Gwmany 
argues  that  the  allocation  of  die  rebate 
on  aggr^^te  sales  to  that  customer  is 
proper  since  the  amount  is  based  on 
sales  of  the  ciistomer,  not  sales  of  SKF 
Germany  to  the  customer.  As  such,  SKF 
states  that  it  reported  the  rebate  in 
exacdy  the  manner  in  which  it  was 
incuned. 

SKF  Germany  also  disagrees  with 
Torrington  concerning  bluing 
adjustment  2,  azgning  that  this  billing 
adjustment  applies  only  in  instances 
where  transaction-specdfic  attributicm 
was  not  possible.  SKF  disagrees  fuitlMr 
with  Torrington's  aigument  that  SKF 
USA's  ability  to  report  billing 
adjustments  on  a  transaction-specific 
manner  supports  Torrington's 
contention  tiiat  the  adjiistment  should 
be  disallowed  in  the  HM.  Rather,  SKF 
contends  this  difference  in  reporting 
methodology  supports  the  allowance  of 
SKF  Germany's  billing  adjustment  2 
because  it  demonstrates  the  two  types  of 
billing  adjustments  the  two  companies 
made.  SKF  USA  only  grants  transaction- 
specific  billing  adjustments  (billing 
adjustment  1),  while  SKF  Germany 
grants  rebates  associated  with  a  spiscific 
transaction  (billing  adjustment  1)  and 
those  that  are  not  linked  with  a 
particular  transaction  (billing 
adjustment  2). 

Department's  Position:  We  ^ree  with 
SKF  Germany  regarding  our  treatment  of 
support  rebates  and  billing  adjustment 
2.  We  find  that  SKF  Germany's 
allocation  methodologies  are  not 
unreastmably  distortive.  Due  to  the 
nature  of  the  support  rebates, 
transaction-specific  reporting  is  not 
appropriate.  SKF  Germany  grants  these 
rebates  to  distributors/dealers  to  ensure 
that  they  obtain  a  minimum  profit  level 
on  sales  to  select  customers.  Hence, 
because  SKF  Germany  does  not  issue 
these  rebates  based  on  specific  sales  to 
the  distributor/dealers  but  rather  on  the 
sales  of  the  distributors/dealers.  SKF 
Germany  cannot  report  transaction- 
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ytdftr  rabate  amounts.  Rather,  SKV 
Gennany  has  allocated  the  rebates  it 
granted  to  a  specific  customer  over  all 
sales  to  that  customer.  SKF  Gennany's 
allocation  methodology  is  not 
unreasonably  distortive,  as  we  are 
satisfied  that  each  adjustment  was 
granted  in  proportionate  amounts  with 
respect  to  the  value  of  sales  of  in-scope 
and  out-of-scope  merchandise. 

With  respect  to  billing  adjustment  2. 
SKF  Germany  reported  billing 
adjustments  not  associated  wnth  a 
specific  transaction.  SKF  Germany 
could  not  tie  these  adjustments  to  a 
specific  transaction  because  the  billing 
adjxistments  it  reported  in  this  field 
were  part  of  credit  or  debit  notes,  issued 
to  the  ciistomer,  that  related  to  multiple 
invoices,  products,  or  invoice  lines.  In 
these  cases,  the  most  feasible  reporting 
methodology  that  SKF  Germany  could 
use  was  a  customer-specific  allocation, 
given  the  large  volume  of  transactions 
involved  in  these  AFB  reviews  and  the 
time  constraints  imposed  by  the 
statutory  deadlines.  Furthermore,  we 
found  that  the  products  which  received 
the  adjustment  were  similar  in  terms  of 
value,  physical  characteristics,  and  the 
manner  in  which  they  were  sold.  For 
these  reasons,  we  find  that  this 
methodology  is  not  unreasonably 
distortive. 

We  agree  with  Torrington  that  it 
should  not  be  responsible  for 
demonstrating  the  distortive  nature  of 
this  allocation;  rather  it  is  the 
responsibility  of  the  respondent  to 
demonstrate  that  its  methodology  is  not 
unreasonably  inaccurate  or  distortive. 
SKF  Germany  has  satisfied  this 
responsibility  with  regard  to  the 
repenting  of  its  support  rebiUes  and 
billing  adjustment  2  with  adequate 
explanation  in  its  response.  SKF 
Germany  demonstrated  that  its 
allocation  methodology  was  reasonable 
and  that  the  AFB  products  over  which 
it  allocated  a  PSPA  were  similar  in 
terms  of  value,  physical  characteristics 
and  the  method  in  which  they  were 
sold. 

Comment  7:  INA  argues  that  the 
Department  did  not  transfer  negative 
billing  adjustments  from  the  HM  sales 
database  submitted  by  INA  to  the  HM 
sales  file  used  for  the  preliminary 
results,  since  the  Department  did  not 
include  in  its  preliminary  results 
calculations  the  negative  billing 
adjustments  INA  reported  in  the 
Department's  preliminary  results 
calculations.  INA  claims  that  this  is  a 
clerical  error  and  that  this  error  should 
be  corrected  in  the  final  results. 

In  rebuttal,  Torrington  contends  that 
the  Department  shoiild  disallow  all  of 
INA's  rlaimwd  downward  billing 


adjustments  in  calculating  NV  because 
INA  provided  only  a  brief  description  of 
its  HM  billing  adjustments  which  did 
not  indicate  whether  the  adjustments 
wen  limited  to  in-scope  merchandise. 
Torrington  argues  that  the  CAFC  held 
that  direct  PS?  As  must  be  reported  on 
a  sale-specific  basis  before  the 
Department  can  make  a  downMrard 
adjustment  in  calculating  NV. 

Department's  Position:  We  disagree 
with  INA.  We  do  not  view  the  omission 
of  downward  HM  billing  adjustments  as 
a  clerical  error  and  have  disallowred  this 
adjustment  for  the  final  results.  As  we 
discussed  in  the  introductory  remarks  to 
this  section,  our  practice  is  to  accept 
claims  for  discounts,  rebates,  and  other 
billing  adjustments  as  direct 
adjustments  to  price  if  we  determined 
that  the  respondent,  in  reporting  these 
adjustments,  acted  to  the  best  of  its 
ability  and  that  its  reporting 
methodology  was  not  unreasonably 
distortive  (see  section  776  of  the  Tariff 
Act). 

In  our  supplemental  questionnaire 
dated  January  23, 1997.  we  requested 
specifically  that  INA  provide  additional 
information  to  explain  and  demonstrate 
the  nature  of  its  reported  billing 
adjustments  and  how  they  were 
incurred  and  recorded  in  INA's 
accounting  system,  as  well  as  to 
demonstrate  that  the  allocations  were 
not  unreasonably  distortive.  In  INA's 
February  12, 1997  supplemental 
questionnaire  response  at  page  16,  the 
firm  provided  only  a  brief  description  of 
its  HM  billing  adjustments  by  stating 
that  all  were  made  strictly  on  a 
transaction-specific  basis  and  were 
made  in  cases  in  which  INA  Germany 
had  to  correct  billing  errors  and  in  cases 
where  the  prices  were  definitely  agreed 
upon  with  the  customers  after  the 
shipments.  However,  INA  did  not 
provide  sufficient  evidence  to 
demoiutrate  that  the  allocations  of 
downward  billing  adjustments  were 
limited  to  in-scope  merchandise  or  were 
not  otherwise  unreasonably  distortive. 
Because  there  is  nothing  on  the  record 
to  support  the  accmracy  of  INA's  claim, 
we  have  denied  the  adjustmrat 

As  we  mentioned  in  the  introductory 
remarks  at  the  beginning  of  this  section, 
when  we  reject  a  respondent's 
allocation  of  price  adjustments,  we  only 
reject  the  downward  adjustments  to  NV. 
Therefore  for  these  final  results,  we 
have  included  INA's  upward  billing 
adjustments  in  our  analysis. 


3.  Cixcumatance-ofSaie  Adjustmmts 

3 A.  Technical  Setvices  and  Watranty 
Expenses 

Comment  1:  Toirington  argues  that 
the  Department  should  treat  certain  of 
NTN's  U.S.  technical  service  expenses 
as  direct  rather  than  indirect  selling 
expenses.  Torrington  asserts  that  NTN's 
supplemental  questionnaire  response 
did  not  meet  the  burden  of 
demonstrating  the  indirect  nature  of  the 
technical  service  expenses  and, 
therefore,  maintains  that  the  Department 
should  treat  such  expenses  as  direct 
selling  expenses. 

NTN  argues  that  it  responded 
adequately  to  the  Department's 
supplemental  inquiries  regarding  NTN's 
reported  U.S.  technical  service  expenses 
and  notes  that  Torrington  misread  the 
question  the  Department  posed  in  its 
supplemental  questionnaire.  NTN 
argues  further  that,  if  the  Department 
determined  that  the  technical  service 
information  provided  in  its  responses 
did  not  demonstrate  the  indirect  nature 
of  such  expenses,  the  Department  would 
have  requested  NTN  to  submit 
additional  information.  NTN  maintains 
that  the  manner  in  which  it  reported  the 
expense  in  these  reviews  is  based  on  the' 
same  methodology  with  which  it 
reported  the  expense  in  the  94/95 
administrative  reviews  and  states  that, 
in  those  reviews,  the  Department 
accepted  NTN's  methodology  of 
reporting  this  expense. 

Department's  Position:  We  disagree 
with  Torrington.  In  its*^  supplemental 
response,  NTN  explained  that  the 
expenses  are  fixed  expenses  and  do  not 
vary  with  sales  volumes.  Therefore, 
because  we  are  satisfied  with  NTN's 
responses  to  our  questions,  we  have 
treated  these  expenses  as  indirect  in 
nature. 

Comment  2:  Torrington  asserts  that 
SKF  Germany  under-reported  its  direct 
warranty  expenses  with  regard  to  U.S. 
sales  and  that  the  Department  should 
recalculate  the  direct  adjustment  to  U.S. 
prices  for  warranty  claims,  including  a 
facts-available  amoimt  for  additional 
expenses  which  SKF  Germany  did  not 
report  properly.  Torrington  explains 
that,  while  SIGF  Germany  reported  the 
cost  of  replacement  bearings  as  a  direct 
warranty  expense  in  the  U.S.  market, 
elsewhere  in  its  response  SKF  Germany 
describes  that  in  its  %varranty  activities 
it  incurs  expenses  associated  with 
"customer  contact,  processing  warranty . 
claims,  testing  of  bearings,  and  directing 
the  shipment  of  defective  and 
replacement  bearings."  Therefore, 
petitioner  claims,  SKF  Germany  inciirs 
direct  expenses  other  than  merely  the 
replacement  cost  of  bearings  and  the 
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Department  must  account  for  these  . 
expenses  in  its  calculations. 

SKF  Germany  disagrees  mth 
Torrington 's  contention  that  direct 
warranty  expenses  for  SKF  USA  were 
imder-repoited  and  that  the  Department 
should  apply  facts  available,  arguing 
that  certain  expenses  which  Torrington 
considers  to  be  direct  are  indirect 
expenses  and  were  reported  properly  as 
such. 

Department's  Position:  We  disagree 
with  Torrington.  Based  on  our  analysis 
of  the  information  SKF  Germany 
submitted  in  these  reviews,  we  agree 
with  SKF  Germany  that  it  referred  to 
fixed  types  of  expense  activities 
correctly,  such  as  salary  expenses  for 
ciistomer  service  representatives  and 
salesmen  who  make  cxistomer  contacts 
and  process  warranty  claims  as  well  as 
salary  expenses  for  application 
engineers  who  test  bearings  and  other 
internal  testing  expenses,  as  indirect 
expenses.  Because  these  are  fixed 
expenses,  it  was  proper  to  report  them 
as  indirect  expenses.  Because  there  are 
no  other  issues  with  respect  to  SKF 
Germany's  reporting  of  its  U.S.  direct 
warranty  expenses,  we  have  accepted 
SKF  Germany's  U.S.  direct  warranty 
expenses  as  reported  for  these  final 
results. 

3  J.  Credit 

Comment  1:  Torrington  contends  that 
the  adjusted  price  SKF  Germany  used  to 
calculate  credit  expenses  in  the  HM 
differed  in  its  adjustments  fiom  the 
adjusted  price  used  to  calctilate  credit 
expenses  in  the  U.S.  market.  According 
to  Torrington.  the  adjusted  price  SKF 
Germany  used  in  the  U.S.  market 
calculation  included  a  deduction  of 
cash  discounts  from  the  gross  unit  price 
incorrectly,  though  the  HM  adjusted 
price  did  not  reQect  such  a  deduction. 
Torrington  contends  that,  because  the 
calculation  in  the  U.S.  market  was 
therefore  lower,  the  result  is  an  under- 
reporting of  U.S.  credit  expenses. 
Because  SKF  Germany  reported  cash 
discounts  in  both  the  United  States  and 
the  HM.  Torrington  asserts  that  the 
Department  should  recalculate  reported 
credit  expenses  using  fiilly  adjusted 
prices  in  the  calculation  or  apply  fects- 
available  information. 

SKF  Germany  argues  that  it  has  not 
changed  its  methodology  of  calcvdating 
credit  expense  from  that  it  used  in  prior 
reviews  and  notes  that  the  Department 
has  accepted  it  in  prior  reviews. 

Department's  Position:  We  agree  with 
Torrington.  SKF  Germany  calculated 
U.S.  credit  expense  based  on  prices  net 
of  cash  discoimts  but  did  not  include 
deductions  for  reported  cash  discounts 
in  the  adjtistment  of  prices  SKF 


Germany  used  for  calculation  of  HM 
credit  expense.  We  have  recalculated 
SKF  Germany's  HM  credit  expenses 
based  on  adjusted  prices  net  of 
discoimts  for  these  final  results. 

Comment  2:  Torrington  contends  that 
the  Department  should  recalculate 
NTN's  U.S.  credit  expense  because  NTN 
reported  a  customer-specific  average 
credit  expense  rather  than  a  transaction- 
specific  credit  expense.  Torrington 
argues  that  reporting  credit  expense  on 
an  average  basis  may  be  distortive  in 
cases  where  not  all  U.S.  sales  are 
dumped.  Torrington  points  out  that 
NTN  has  provided  the  necessary 
information  on  the  record  to  recalculate 
a  transaction-specific  credit  expense. 

NTN  rebuts  Torrington's  argument 
that  its  credit  expense  should  be 
recaknilated  and  points  out  that  the 
Department  has  accepted  NTN's 
methodology  of  reporting  an  average 
credit  expense  in  all  previous  AFB 
administrative  reviews.  NTN  argues  that 
the  only  argument  raised  by  Torrington. 
that  reporting  credit  expense  on  an 
average  basis  may  yield  distortive 
resiilts,  is  a  statement  applicable  to 
dumping  in  general  and  is  not  specific 
to  NTN's  calculation  of  NTN's  reported 
credit  expense. 

Department's  Position:  We  agre^  with 
Torrington  with  regard  to  CEP  sales.  We 
have  data  on  the  record  which  allows  us 
to  calculate  transaction-specific  credit 
expense  for  CEP  sales.  Therefore,  we 
have  recalculated  NTN's  credit  expense 
using  the  dates  of  payment  which  NTN 
reported.  However,  Torrington  is 
incorrect  in  asserting  that  NTN  reported 
transaction-specific  ptayment  dates  for 
EP  sales.  NTN  does  not  maintnin  its 
payment  records  in  a  manner  which 
allows  it  to  provide  us  with  transaction- 
specific  payment  dates  for  EP  sales  to 
the  United  States  (see  NTN's  September 
9, 1996  submission  at  C-15).  Therefore, 
in  these  reviews,  as  in  past  reviews,  we 
are  allowing  NTN  to  calciilate  its  U.S. 
credit  expense  for  EP  sales  for  each 
customer  on  the  basis  of  the  average 
number  of  days  that  receivables  are 
outstanding.  SeeAFBs  Vlat  201. 

3.C.  Indirect  Selling  Expenses 

Comment  1:  Torrington  acknowledges 
that  section  351.402(b)  of  the 
Department's  new  regulations  directs 
the  Department  to  deduct  only  those 
indirect  expenses  associated  with  sales 
to  the  unaffiliated  customer  in  the 
United  States  and  not  those  expenses 
which  relate  to  the  sale  by  the  exporting 
company  to  the  affiliated  sales  company 
in  the  United  Stetes.  However,  because 
SKF  Germany  has  not  provided 
adequate  descriptions  that  would  allow 
tiie  Department  to  determine  whether 


the  expenses  are  associated  with  the 
sale  to  the  affiliated  company  in  the 
United  States  or  vrith  the  subsequent 
resale  to  the  unaffiliated  U.S.  customer, 
Torrington  contends  that  the 
Department  should  deduct  all  indirect 
expenses  incurred  in  Germany  from 
CEP. 

Torrington  argues  that,  because  Koyo 
attributed  certain  indirect  selling 
expenses  to  its  sales  through  its  U.S. 
subsidiary,  these  expenses  are  related  to 
sales  to  unaffiliated  customers  in  the 
United  States  and  the  Department 
should  deduct  such  expenses  from  CEP. 

With  regard  to  NSK,  Torrington 
argues  that  the  Department  should 
dmluct  indirect  selling  expenses  NSK 
incurred  in  Japan  from  CEP  if  they  are 
associated  with  sales  to  the  unaffiliated 
customer  in  the  United  Stetes  because 
NSK  has  not  provided  adequate 
descriptions  which  would  allow  the 
Department  to  determine  with  certainty 
whether  indirect  expenses  incurred  in 
Japan  were  associated  with  the  sale  to 
NSK's  U.S.  affiliate  or  with  the 
subsequent  resale  to  the  unaffiliated 
U.S.  customer.  Qting  NSK's  chart  of 
selling  functions,  Torrington  asserts  that 
it  appears  from  the  record  that  all  of 
these  expenses  are  related  to  U.S. 
resales,  rather  than  sales  to  the  U.S. 
affiliate,  and  argues  that  the  Department 
should  deduct  all  of  these  indirect 
expenses  from  CEP.  Torrington  argues 
that,  at  a  minimum,  the  Department 
should  regard  the  advertising 
component  of  NSK's  indirect  selling 
expenses  incurred  in  Japan  as  associated 
with  the  resale  to  the  unaffiliated  U.S. 
customer  and  deduct  the  amoimt 
therefor  from  CEP. 

Torrington  argues  that  FAG  has  not 
demonstrated  that  certain  expenses  are 
associated  with  its  sales  to  the  U.S. 
affiliate  rather  than  to  the  unaffiliated 
customers.  Torrington  contends  that 
certain  printing  costs  could  be  incurred 
in  connection  virith  sales  to  unaffiliated 
customers  and,  as  such,  the  Department 
should  deduct  such  expenses  from  CEP. 

SKF  Germany  argues  that  the 
Department  should  not  deduct  these 
expenses  from  CEP  because  SKF 
Gleitlager  and  SKF  GmbH  inciu^  the 
expenses  with  respect  to  their  sales  to 
SKF  USA.  not  with  respect  to  SKF 
USA's  sales  to  the  unaffiliated  U.S. 
customer.  SKF  claims  that  the 
Department  may  only  make  such  a 
deduction  when  these  expenses  are 
incurred  in  Germany  with  respect  to 
sales  in  the  United  Stetes  to  the 
unaffiliated  customer. 

Koyo  stetes  that  Torrington  has 
mischaracterized  Koyo's  commercial 
structure,  which  it  stetes  has  remained 
unchanged  from  prior  reviews.  Koyo 
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further  contends  that  the  Department 
has  vmified  that  Koyo  produces  the 
subject  merchandise  and  ships  it  to  its 
U.S.  afBliate,  not  the  ultimate  customer 
in  the  United  States,  and  that  ite  U.S. 
affiliate  inventories  the  product  and 
ultimately  negotiates  with  and  sells  the 
Bierchandise  to  the  unaffiliated  U.S. 
customer.  Thus,  Koyo  argues,  its 
expenses  attributable  to  U.S.  sales  are 
•boost  exclusively  incurred  in  its 
taosactions  with  its  U.S.  affiliate,  not  in 
tkft  affiliate's  transactions  with  the 
■naffiliated  customers. 

NSK  argues  that  the  indirect  selling 
t«xpenses  to  which  Torrington  refers 
•me  all  associated  with  NSK's  sales  to 
its  U.S.  affiliate.  NSK  notes  that 
Torrington  asked  the  Department  to 
request  more  information  regarding 
these  expenses  in  a  supplemental 

ritionnaire  and  asserts  that,  because 
Department  did  not  ask  NSK  any 
questions  regarding  these  expenses,  the 
Department  must  have  been  satisfied 
mth  NSK's  explanation.  With  regard  to 
advertising  expenses,  NSK  asserts  that 
this  expense  is  general  international 
advertising  which  the  foreign  parent 
incurred  and  is  not  related  to  NSK's 
sales  to  unaffiliated  customers  and, 
therefore,  the  Department  should  not 
make  such  a  deduction  from  CEP. 

FAG  argues  that  there  is  nothing  on 
the  record  to  support  Torrington's 
assertion  that  certain  selling  expenses 
could  be  incurred  with  regard  to  sales 
to  unaffiliated  customers.  FAG  argues 
that  it  reported  these  expenses  properly 
for  the  following  reasons:  (1)  They  are 
exclusively  related  to  the  sales 
relationship  between  FAG  Germany  and 
FAG  US;  (2)  they  are  not  a  direct 
advertising  cost  of  FAG  US  incurred  by 
FAG  Germany;  (3)  they  are  in  no  way 
related  to  economic  activity  occurring  in 
the  United  States  and  are  therefore  not 
deductible  from  CEP. 

Department's  Pogition:  As  we  stated 
in  AFBs  VI  at  2124,  we  will  deduct  only 
those  expenses  associated  with 
economic  activities  in  the  United  States 
which  occurred  with  respect  to  sales  to 
the  unaffiliated  U.S.  customer.  We 
found  no  information  on  the  record  for 
this  review  period  to  indicate  that  the 
indirect  selling  expenses  SKF  Germany. 
Koyo,  NSK,  or  FAG  incurred  in  their 
respective  HMs  were  incurred  on  sales 
to  the  unaffiliated  ciistomer  in  the 
United  States.  Regarding  NSK,  the 
evidence  on  the  record  does  not  suggest 
that  NSK  incurred  these  expenses, 
including  advertising  expenses,  on  its 
VS.  affiliate's  sales  to  unaffiliated 
customers  in  the  United  States.  Rather, 
the  U.S.  affiliate  does  its  own 
advertising  in  the  United  States  which 
we  have  deducted  from  CEP  as  a  direct 


expense.  Furthermore,  NSK  has 
cooperated  with  all  of  our  requests  for 
information  with  regard  to  indirect 
selling  expenses.  Deducting  these 
expenses  from  CEP  on  the  basis  of 
Torrington's  speculation  that  there  is  a 
possibility  that  respondents  may  have 
incurred  them  on  the  U.S.  affiliates' 
resales  would  be  inappropriate. 
Therefore,  because  indirect  selling 
expenses  respondents  incurred  in  the 
foreign  countries  were  not  related 
specifically  to  commercial  activity  in 
the  United  States,  we  did  not  deduct 
them  from  CEP. 

Comment  2:  FAG  claims  the 
Department  treated  certain  other  HM 
direct  selling  expenses  improperly  as 
indirect  selling  expenses.  FAG  argues 
that,  while  it  incurs  an  indirect  expense 
regardless  of  whether  a  particiilar  sale 
takes  place,  the  other  expenses  were 
related  directly  to  the  distributor's  sale 
of  a  particular  bearing  to  an  unrelated 
original  equipment  manufacturer  (CffiM) 
at  the  behest  of  FAG.  FAG  asserts  that 
it  explained  in  its  questionnaire 
response  that  the  direct  credit  to  this 
distributor  is  functionally  equivalent  to 
a  commission  because  it  is  a  payment  to 
the  distributor  on  accoimt  of  its  sale  to 
FAG's  OEM  cuiStomer.  FAG  contends 
that  the  Department  should  not  consider 
this  expense  as  an  indirect  selling 
expense  since  it  incurred  the  expense 
with  respect  to  a  particular  customer. 
Furthermore.  FAC  claims  that  allocation 
of  a  direct  expense  on  a  customer- 
specific  basis  is  reasonable  and  proper 
when  transaction-specific  reporting  is 
not  possible,  citing  the  SAA  at  823-624. 

Torrington  counters  that  the  selling 
expenses  under  contention  should  not 
be  classified  as  direct  selling  expenses 
as  FAG  requests  because  FAG  has  not 
demonstrated  how  these  are  tied  to  a 
specific  transaction.  Torrington  points 
out  that  the  Department  requested 
information  from  FAG  which  could 
demonstrate  how  the  distributor's  sale 
to  its  customer  was  tied  directiy  to 
FAG's  sale  to  the  distributor  and  that 
FAG  ansMfered  that  there  was  no  direct 
tie  between  the  two  sales.  Since  FAG 
did  not  link  these  payments  directly  to 
sales  it  made  to  the  distributor, 
Torrington  asks  that  the  Department 
continue  to  treat  these  pa3rments  as 
indirect  expenses. 

Department's  Position:  We  disagree 
with  FAG.  As  Torrington  observes,  we 
asked  FAG  in  a  supplemental 
questionnaire  "[i)f  tiiere  is  a  direct 
*   *  *  tie  between  your  sales  and  the 
customer's  sales  far  which  this  expense 
is  incurred,  please  explain  the  tie  and 
submit  docuimentary  evidence  to 
support  your  claim,"  to  which  FAG 
responded  "[tlhere  is  no  direct  tie 


between  FAG's  reported  sales  to  the 
distributor  and  the  sales  of  the 
distributor  that  generate  the  payment  or 
credit."  See  FAG  KGS  Section  A-D 
Supplemental  Response  dated 
December  10, 1996  at  30.  FAG 
acknowledges  in  its  case  brief  that  this 
expense  is  "directiy  related  to  the 
distributor's  sale  of  a  particiilar  beering 
to  an  unrelated  OEM  at  the  behest  of 
FAG."  See  FAG's  German  Case  Brief 
dated  June  30, 1997.  Because  the 
expense  is  related  directiy  to  the 
distributor's  sale,  FAG  would  have  to 
demonstrate  that  there  is  a  direct  tie 
between  its  sales  to  the  distributor  and 
the  distributor's  sale  that  generates  the 
payment  for  us  to  regard  this  as  a  direct 
expense.  As  noted  above.  FAG  did  not 
demonstrate  such  a  tie. 

FAG  argues  that  this  expense  is 
functionally  equivalent  to  a 
commission.  We  note,  however,  that 
"[gjenerally  speaking,  a  commission  is  a 
pajmient  to  a  sales  representative  for 
engaging  in  sales  activity,  normally  on 
behalf  of  the  seller  but  occasionally  on 
behalf  of  the  customer"  and  that  "the 
key  question  *   *   *  is  whether  there  was 
one  transaction  between  (the 
respondent]  and  the  ultimate  purchaser 
in  which  the  trading  companies  acted  as 
(the  respondent's]  sales  representatives 
for  a  commission  "  or  "  whether  there 
were  two  transactions,  one  in  which  the 
trading  companies  bought  from  (the 
respondent]  and  received  a  [payment  or 
credit]  for  that  initial  sale  and  the 
ultimate  purchaser  then  bought  bom  the 
trading  compcmies."  See  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Germany;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  60  FR 
65264  at  65278.  In  the  instant  situation, 
there  are  two  transactions,  one  frxmi 
FAG  to  the  distributor  and  one  fit>m  the 
distributor  to  the  downstream  customer 
(e.g.,  sales  to  the  unaffiliated  third 
party).  Thus,  these  expenses  cannot  be 
considered  a  commission.  Finally,  we 
note  that  FAG  did  not  demonstrate  that 
these  payments  were  contemplated  at 
the  time  of  sale  to  the  distributor. 
Therefore,  because  this  expense  is 
related  to  a  downstream  sale  and  not  to 
the  sales  which  FAG  reported,  this 
expense  is  an  indirect  selling  expoise. 
not  a  direct  selling  expense  or  a 
commission. 

Finally,  we  did  not  treat  these  selling 
expenses  as  indirect  because  they  were 
allocated  on  a  customer-specific  basis. 
Had  we  concluded  that  the  expense  was 
direct  in  nature  but  that  FAG  had  fiailed 
to  report  it  to  the  best  of  its  ability  or 
that  its  allocation  was  unreasonable,  we 
would  have  denied  the  adjustment 
entirely.  The  fiact  that  FAG  allocated 
this  expense  did  not  enter  into  our 


decision  to  treat  it  as  an  indirect 
expense.  As  stated  above,  we  treated 
these  selling  expenses  as  indirect 
expenses  because  FAG  did  not 
demonstrate  that  there  is  a  direct  tie 
between  its  sales  to  the  distributor  and 
the  distributor's  sale  that  generates  the 
payment 

ComrMnt  3:  Torrington  contends  that 
NTN  excluded  certain  expenses 
improperiy  from  the  category  of 
reported  U.S.  indirect  selling  expenses 
and  states  that,  for  the  purpose  of  the 
final  resulto.  the  Department  should 
deduct  these  eammuim  from  CEP. 

NTN  argues  that  the  Department  has 
rejected  Torrington's  claim  previously 
that  the  expenses  to  which  "Torrington 
refers  were  excluded  from  the  category 
of  reported  U.S.  indirect  selling 
expenses  improperly.  NTN  pointa  out 
that,  in  the  1994/95  administrative 
reviews,  the  Department  found  that 
NTN's  reporting  of  such  expenses  was 
not  unreasonably  distortive.  NTN 
asserts  that  it  has  used  the  same 
methodology  to  report  this  category  of 
expenses  in  the  current  reviews  and. 
therefore.  Torrington's  argimient  is 
baseless. 

Department  Position:  We  agree  with 
NTN.  Having  verified  these  expenses  in 
past  reviews  and  found  the  adjustments 
to  be  reasonable,  we  accepted  them  in 
the  1994/95  administrative  reviews.  See 
AFBs  V7at  2105.  For  these  reviews,  after 
examining  the  record,  we  asked 
supplemental  questions  which  NTN 
answered  appropriately.  Inasmuch  as 
the  record  in  these  reviews  indicates  no 
reason  that  a  different  methodology 
should  be  used,  we  have  accepted 
NTN's  adjustments  to  its  reported  U.S. 
indirect  selling  expenses. 

Comment  4:  NTN  Japan  contends  that 
the  Department  should  recalculate  NTN 
Japan's  U.S.  selling  expenses  to  reflect 
its  reported  indirect-selling-expenses 
level-of-trade  allocations.  NTN  Japan 
argues  that  the  Department  intended  to 
calculate  NTN  Japan's  U.S.  selling 
expenses  based  on  the  reported  levels  of 
trade  but  did  not  do  so  in  its 
preliminary  calculations.  NTN  Japan 
maintains  further  that,  in  the  1992/93 
TRB  administrative  review  in  which 
NTN  Japan  was  involved,  the 
Department  accepted  NTN  Japan's  level- 
of-trade-based  U.S.  selling  expenses 
because  it  concluded  that  it  prevents 
distortions. 

Torrington  contends  that  the 
Department  should  reject  NTN  Japan's 
reported  selling  expense  allocations 
based  on  level  of  trade.  Torrington  states 
that,  for  the  preliminary  results,  the 
Department  recalculated  NTN  Japan's 
U.S.  selling  expenses  without  regard  to 
level  of  trade  correcUy.  Torrington  states 


further  that,  in  AFBs  VI,  the  Department 
rejected  NTN  Japan's  allocation 
methodology  because  it  was  distortive 
and  unsubstantiated.  Finally,  Torrington 
states  that  NTN  Japan's  cite  to  the  TRB 
case  is  misplaced  because,  in  that  case, 
the  Department  recalculated  NTN 
Japan's  U.S.  selling  expense  allocations 
based  on  level  of  trade  as  a  result  of 
other  problems  inherent  in  NtN  Japan's 
response. 

Department's  Position:  We  agree  with 
Torrington.  In  AFBs  IB  (and 
subsequentiy  in  AFBs  IV  tX  10940,.AFBs 
Vat  66489,  and  AFBs  Wat  2105),  we 
determined  that  NTN  Japan's  indirect- 
selling-expense  allocation  methodology 
based  on  levels  of  trade  bears  no 
relationship  to  the  maimer  in  which  it 
actually  inciirs  these  U.S.  selling 
expenses,  which  ultimately  resulto  in 
distorted  aUocations.  The  OT  upheld 
this  decision  in  NTN  Bearing  Corp.  v. 
United  States,  905  F.  Supp.  1083  at 
1094-95  {1995)(NTN  m).  NTN  Japan  did 
not  provide  record  evidence  to 
substantiate  ite  claim  that  ite  indirect 
selling  expenses  are  attributable  to  and 
vary  1^  ito  reported  levels  of  trade. 
Therefore,  for  these  final  resulto.  we 
have  maintained  the  recalculation  of. 
NTN  Japan's  U.S.  indirect  selling 
expenses  we  made  for  the  preliminary 
resulto  to  represent  such  selling 
expenses  for  all  U.S.  sales. 

4.  Level  of  Trade 

As  set  forth  in  section  773(a)(7)  of  the 
Tariff  Act  and  in  the  SAA  at  829-831, 
to  the  extent  practicable,  we  have 
determined  NV  based  on  sales  at  the 
same  level  of  trade  as  the  level  of  trade 
of  the  EP  or  CEP.  When  we  were  unable 
to  find  comparison  sales  at  the  same 
level  of  trade  as  the  EP  or  CEP,  we 
compared  the  U.S.  sales  to  sales  at  a 
diffarent  level  of  trade  in  the 
comparison  mariwL 

We  determined  the  level  of  trade  of 
EP  on  the  basis  of  the  starting  prices  of 
sales  to  the  United  States.  We  based  the 
level  of  trade  of  CEP  on  the  price  in  the. 
United  States  after  making  the  CEP 
deductions  under  section  772(d)  but 
before  making  the  deductions  imder 
section  772(c).  Where  HM  prices  served 
as  the  basis  for  NV.  we  determined  the 
NV  level  of  trade  based  on  starting 
prices  in  the  NV  market  Where  NV  was 
based  on  constructed  value  (CV),  we 
determined  the  NV  level  of  trade  based 
on  the  level  of  trade  of  the  sales  from 
which  we  derived  selling,  general  and 
administrative  expenses  (SG&A)  and 
profit  for  CV. 

In  order  to  determine  the  level  of 
trade  of  U.S.  sales  and  comparison  sales. 
we  reviewed  and  compared  distribution 
systems,  including  selling  functions. 


class  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  each 
claimed  level  of  trade.  Customer 
categories  such  as  distributor,  original 
equipment  manufacturer  (OEM),  or 
wholesaler  are  commonly  used  by 
respondents  to  describe  levels  of  trade 
but  are  insufficient  to  establish  a  level 
of  trade.  Different  levels  of  trade 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
diffamace  in  the  levels  of  trade. 
Different  levels  of  trade  an 
characterized  by  purchasers  at  diffiareot 
stages  in  the  chain  of  distribution  and. 
seUers  performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them.  See  AFBs  V7at  2105. 

As  in  the  preliminary  resulto,  wbem 
we  established  that  the  comparison 
sales  were  made  at  a  difiiBrent  level  of 
trade  than  the  sales  to  the  United  States, 
we  made  a  level-of-trade  adjustment  if 
we  were  able  to  determine  that  the 
difforences  in  levels  of  trade  affected 
price  comparability.  We  determined  die 
effact  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  the  comparison  mariiet  Any 
price  effect  must  be  manifested  in  a 
pattern  of  consistent  price  differences 
between  foreign  market  sales  used  for 
comparison  and  foreign  market  sales  at 
the  level  of  trade  of  the  export 
transaction.  To  quantify  the  price 
difiierences,  we  calculated  this  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  used  the  average  difference  in 
net  prices  to  adjust  NV  when  NV  is 
based  on  a  level  of  trade  different  from 
that  of  the  export  sale.  If  there  was  a 
pattern  of  no  price  differences,  the 
difiierences  in  levels  of  trade  did  not 
have  a  price  effect  and,  therefore,  no 
adjustment  was  necessary. 

We  were  able  to  quantify  such  price 
differences  and  make  a  level-of-trade 
adjustment  for  certain  comparisons 
involving  EP  sales,  in  accordance  with 
section  773(a)(7)(A).  For  such  sales,  the 
same  level  of  trade  as  that  of  the  U.S. 
sales  existed  in  the  comparison  market 
but  we  could  only  match  the  U.S.  sale 
to  comparison-market  sales  at  a  diffiarent 
level  of  trade  because  there  were  no 
usable  sales  of  the  foreign  like  product 
at  the  same  level  of  trade.  Tlierefore.  we 
determined  whether  there  was  a  pattern 
of  consistent  price  diffiarences  between 
these  different  levels  of  trade  in  the  HM. 
We  made  this  determination  by 
comparing,  for  each  model  sold  at  both 
levels,  the  average  net  pric»  of  sales 
made  in  the  ordinary  course  of  trade  at 
the  two  levels  of  trade.  If  the  average 
prices  were  higher  at  one  of  the  levels 
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of  trade  for  a  preponderance  of  the 
models,  we  coosidered  this  to 
demonstrate  a  pattern  of  consistent 
price  difiiarences.  We  also  considered 
wfaedier  the  average  prices  vrere  higher 
at  one  of  the  levels  oi  trade  for  a 
preponderance  of  sales,  based  on  the 
quantities  of  each  model  sold,  in  making 
this  determination.  We  applied  the 
average  percentage  difference  to  the 
adjusted  NV  as  the  level-of-trade 
•diustmoiL 

We  were  unable  to  quantify  price 
diffnuucea  in  othei  instances  involving 
comparisons  of  sales  made  at  different 
levels  of  trade.  First,  with  respect  to  CEP 
sales,  the  same  level  of  trade  as  that  of 
the  CEP  for  merchandise  under  review 
did  not  exist  in  the  comparison  market 
for  any  respondent  except  NMB/Pelmec. 
We  aiao  did  not  find  the  same  level  of 
trade  in  the  comparison  markM  for  some 
EP  aalas  of  merchandise  under  review. 
Thatefote,  for  comparisons  involving 
thaaa  sales,  wa  coidd  not  determine 
whether  there  was  a  pattern  of 
consistent  price  diffraencas  between  the 
leveb  of  trade  based  on  respondents' 
HM  sales  of  merchandise  under  review. 

It  aiA  CMOS,  we  looked  to  alternative 
sources  of  information  in  accordance 
with  the  SAA.  The  SAA  provides  that 
**!£  iidbniation  on  the  same  product  and 
ciMwpenjr  is  not  available,  the  level-of- 
tiade  edfustment  may  also  be  based  on 
sales  of  other  products  by  the  same 
company.  In  the  absence  of  any  sales, 
includii^  those  in  recent  time  period^, 
to  diffiarent  levels  of  trade  by  the 
exporter  or  producer  under 
investigation.  Commerce  may  further 
consider  the  selling  expenses  of  othsr 
producers  in  the  foreign  market  for  the 
same  product  cm-  othn  products."  See 
SAA  at  830.  Accordingly,  where 
necessary,  we  attempted  to  examine  the 
altamative  methods  for  calculating  a 
level-of-trade  adjustment  In  these 
reviews,  bowevw,  we  did  not  have 
infarmation  that  would  allow  us  to 
apply  these  alternative  methods  for 
owpanies  that,  unlike  NMB/Pebnec. 
did  not  have  a  HM  level  of  trade 
equivalent  to  the  level  of  the  CEP. 

The  only  company  for  which  we 
made  a  level-of-trade  adj\istment  for 
CEP  sales  in  these  final  results  was 
NMB/Pelmec  See  the  discussion  at 
Comment  7,  below.  However,  we 
concluded  that  it  would  be 
inappropriate  to  apply  the  level-of-trade 
adjustment  we  calculated  for  NMB/ 
P^mec  to  any  of  the  other  respondents. 
The  SAA  at  160  states  that  "if 
information  on  the  same  product  and 
company  is  not  available,  the 
adjustment  may  also  be  based  on  sales 
of  other  products  by  the  same  company, 
bi  the  absence  of  any  sales,  including 


those  in  recent  time  periods,  to  different 
levels  of  trade  by  the  exporter  or 
producer  under  investigation. 
Commerce  may  consider  the  selling 
experience  of  other  producers  in  the 
foreign  market  for  the  same  product  in 
othw  products."  Because  no  respondent 
reported  sales  in  the  same  market  as 
NMB/Pelmec  (i.e.,  Singapore),  we  have 
not  used  NMB/Pelmec's  data  as  the 
basis  of  a  level-of-trade  adjustment  for 
any  other  respondents. 

m  those  situations  where  the  U.S. 
sales  were  EP  sales  and  we  were  unable 
to  quantify  a  level-of-trade  adjustment 
based  on  a  pattern  of  consistent  price 
difiiarences,  the  statute  requires  no 
further  adjustments.  However,  with 
respect  to  CEP  sales  for  which  we  were 
unable  to  quantify  a  level-of-trade 
adjustment,  we  granted  a  CEP  ofibet 
where  the  HM  sales  were  at  a  more 
advanced  level  of  trade  than  the  sales  to 
the  United  States,  in  accordance  with 
section  773(aX7)(B}  of  the  Tariff  Act 

Coounent  1:  Koyo,  NMB/Pelmec,  NTN 
Germany.  SNR  France,  NSK.  and  NSK/ 
RHP  contend  that  the  Department's 
practice  writh  regard  to  level  of  trade 
effectively  precludes  a  level-of-trade 
adjustment  to  NV  for  CEP  sales  and  is 
thus  contrary  to  law  and  Congresaional 
intent 

NMB.  NSK,  and  NSK/RHP  contend 
that  than  is  no  statutory  requirement 
that  a  level-of-trade  adjustment  be  baaed 
on  the  full  difference  in  prices  between 
the  HM  comparison  level  of  trade  and 
the  HM  level  of  trade  equivalent  to  CEP 
and  suggest  that  a  partial  level-of-trade 
adjustment  is  contemplated  by  the 
statute.  NMB/Pelmec  argues  that  neithw 
the  URAA  nor  the  SAA  specifies  which 
two  levels  of  trade  must  be  the  basis  for 
the  adjustment.  NSK  and  NSK/RHP 
contend  that  the  plain  reading  of  the 
statute  requires  that  the  Department 
must  adjust  NV  for  CEP  sales  for  the 
diffarence  between  price  levels  at  the 
two  levels  of  trade  which  do  exist  in  the 
HM.  NSK  and  NSK/RHP  argue  further 
tliat  the  Department  should  at  least 
make  such  a  level-of-trade  adjustment 
when  mmpt^ring  CEP  to  HM  aftermarket 
(AM)  sales  which,  they  contend,  is  more 
advanced  than  HM  OEM  sales  because 
prices  are  higher  at  the  HM  AM  level  of 
trade  than  at  the  HM  OEM  level  of  trade. 
Finally.  NSK  and  NSK/RHP  contend 
that  CEP  sales  should  be  matched  to  HM 
0£M  sales  before  they  are  matched  to 
HM  AM  sales. 

Koyo  asserts  that  it  and  othw 
respondents  have  proposed  to  the 
Department  alternative  methods  by 
which  the  Department  could  construct 
an  appropriate  HM  level  of  trade  by 
deducting  from  NV  those  HM  expraises 
that  correspond  to  the  expenses  that  are 


deducted  from  CEP.  but  that  the 
Department  has  biled  to  provide  a 
reasonable  explanation  for  rejecting  the 
proposals. 

SNR  France  contends  that  its  claim 
for  a  level-of-trade  adjustment  is  based 
on  information  on  the  record  that 
demonstrates  a  consistent  pattern  of 
price  differences  between  OEM  and 
distributor  customers.  Moreover,  SNR 
France  claims  that  its  OEM  sales  are 
made  at  a  level  similar  to  the  CEP  level 
of  trade.  It  siiggests  that  if  the  CEP  and 
OEM  level  of  trade  were  identical  (i.e., 
if  selling  functions  and  activities 
performed  were  the  same)  price 
diffarences  between  OEM  and 
distributor  customers  would  be  even 
graeter.  Thus,  SNR  France  asserts,  its 
claimed  adjustment  is  understated  and 
it  is  entitled  to  this  conservative 
adjustment  when  CEP  sales  are 
compared  to  HM  sales  at  the  distributor 
level  of  trade. 

Torrington  contends  that  an  analysis 
of  patterns  of  consistent  price 
differences  between  sales  at  different 
levels  of  trade  in  the  HM  cannot  be 
performed  disent  a  HM  level  of  trade 
equivalent  to  the  level  of  trade  of  the 
U.S.  sale.  Torrington  also  argues  that  the 
Department's  requirement  that  price 
diffarences  be  due  to  HM  level-of-trade 
diffiarences  before  price-based 
adjustments  are  allowed  is  logical  since 
many  factors,  not  all  of  which  pertain  to 
level  of  trade,  determine  price. 
Torrington  contends  further  that  the 
balance  achieved  by  the  Departmmt  in 
selecting  the  appropriate  sales  to 
compare  in  the  two  markets  on  the  besis 
of  level  of  trade  would  be  distixrbed  if 
the  Department  allowed  a  level-of-trade 
adjustment  to  eliminate  a  whole  set  of 
price  determinants  in  one  market  while 
not  removing  them  in  the  other  market. 
Thus,  Torrington  concludes,  the 
respondents'  suggested  level-of-trade 
adjustment  would  result  in  unfair 
comparisons.  Finally.  Torrington  argues 
that  Koyo's  position  concnning 
alternative  methods  is  without 
supporting  authority. 

Ixpartnwnt's  Position:  We  disagree 
with  respondents.  Our  methodology 
does  not  {ueclude  level-of-trade 
adjustments  to  NV  for  CEP  sales;  %ve 
made  such  an  adjustment  in  the  case  of 
NMB/Pelmec.  Rather,  we  did  not  make 
a  level-of-trade  adjustment  to  NV  for 
CEP  sales  where  the  facts  of  the  case  did 
not  warrant  such  an  adjustment 

Based  upon  our  examination  of  the 
information  on  the  record,  with  the 
exception  of  NMB/Pelmec,  we  found 
that  no  respondent  in  these  reviews  had 
aHM  level  equivalent  to  the  level  of  the 
CEP.  Furthermore,  we  find  no  provision 
in  the  statute  for  making  a  "partial'* 
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level-of-trade  adjustment  We  may  make 
level-of-trade  adjiistments  when  there  is 
"any  difference  *   *   *  between  the 
export  price  or  constructed  export  price 
and  the  [NV]  that  is  shown  to  be  wholly 
or  partly  due  to  a  diffiarence  in  level  of 
trade  between  the  export  price  or 
constructed  export  price  and  the  normal 
vahie."  See  section  773(aK7MA)  of  the 
stetute.  While  respondents  seize  on  the 
phrase  "whoUy  or  partly"  to  justify  a 
partial  level-of-trade  adjustment,  we 
interpret  this  phrase  to  mean  that  we 
may  make  a  level-of-trade  adjustment  if 
only  part  of  the  differences  in  prices 
between  two  levels  of  trade  is 
attributable  to  a  difference  in  levels  of 
trade.  In  other  wends,  wre  need  not 
demonstrate  that  no  fector  other  than 
level  of  trade  influenced  a  pattern  of 
price  difilBrences.  Thus,  we  do  not  read 
into  this  language  of  the  statute  the 
authorify  to  make  a  level-of-trade 
adjustment  between  two  HM  levels  of 
trade  where  neither  level  is  equivalent 
to  the  level  of  the  U.S.  sale. 

With  regard  to  SNR's  claim  that  its 
OEM  sales  are  made  at  a  level  of  trade 
similar  to  the  CEP  level  of  trade  and  that 
SNR  should  be  granted  a  level-of-trade 
adjiistment  when  comparing  CEP  sales 
to  distributor  sales,  we  found  that  all  of 
SNR's  HM  sales  are  made  at  a  different 
level  of  trade  than  the  level  of  the  CEP. 
Therefore,  fat  the  reasons  enumerated 
above,  it  is  inappropriate  to  grant  a 
level-of-trade  adjustment  to  SNR  for  its 
CEP  sales. 

We  dingrae  with  Koyo  that  we 
should  adopt  proposed  alternative 
methods  by  which  to  construct  HM 
levels  of  trade.  We  base  HM  levels  of 
trade  on  the  respondent's  actual 
experience  in  selling  in  the  HM.  There 
is  no  statutory  basis  for  us  to 
"construct"  levels  in  the  HM  or' 
elsewhere.  Therefore,  vre  have  not  used 
Koyo's  claimed  constructed  NV  levels  of 
trade  in  order  to  calculate  a  level-of- 
trade  adjustment  for  Ko3ro's  CEP-sales 
comparisons. 

Finally,  we  disagree  with  NSK  and 
NSK/RHP  that  these  companies'  CEP 
sales  should  be  matched  to  HM  OEM 
sales  before  they  are  matched  to  HM  AM 
sales.  Based  upon  our  examination  of 
the  information  on  the  record,  we  found 
that  no  HM  level  of  trade  for  either  NSK 
or  NSK/RHP  had  conclusively  more 
selling  functions  than  another  HM  level. 
Rathw,  the  HM  levels  of  trade  each 
involved  different  degrees  of  various 
selling  functions.  We  conclude  that  for 
these  companies,  and  for  respondents 
generally,  while  the  reported  HM  levels 
of  trade  are  diffiarent  from  one  another, 
no  HM  level  of  trade  is  more  advanced 
than  any  other  based  upon  the  evidence 
on  the  record.  We  also  disagree  with 


NSK's  and  NSK/RHP's  assertion  that, 
because  their  OEM  prices  are  generally 
lower  than  their  AM  prices,  their  OEM 
levels  of  trade  is  less  advanced  than  the 
distributor/aftermarket  levels  of  trade. 
We  determine  whether  one  level  of 
trade  is  more  advanced  than  unnfhfff  on 
the  besis  of  the  selling  functions 
performed  by  a  respondent  with  respect 
to  the  two  levels  of  trade.  NSK  and 
NSK/RHP's  HM  OEM  and  AM  sales  are 
more  advanced  than  the  level  of  trade  of 
the  CEP  because  compaiatively  fewer 
selling  functions  are  associated  with  the 
CEP  than  are  performed  for  sales  to 
either  of  the  other  levels  of  trade. 
Tharefoae.  we  have  not  altered  our 
matching  methodology. 

Conunent  2:  Torrington  contends  that 
SKF  Germany  and  SKF  Sweden  did  not 
provide  adequate  information  to  support 
their  claims  for  a  CEP  offset  and 
requests  that  the  Department  deny  this 
adjustment  Torrington  asserts  that 
respondents'  explanation  of  differences 
in  selling  functions  between  the  CEP 
level  of  trade  and  the  two  HM  levels  do 
not  support  an  offset  because  an 
examination  of  these  selling  functions 
reveals  that  they  are  either  duplicative, 
de  miiumis,  equally  applicable  to  sales 
to  U.S.  affiliate  and  lUA  sales,  or  the 
Department  adjusts  for  them  otherwise. 
Torrington  concludes  that  the 
information  respoiKlents  provided 
regarding  diffiarences  in  selling  activities 
is  insufficient  for  the  Department  to 
determine  whether  respondents'  CEP  is 
less  remote  than  the  level  of  trade  of  HM 
OEM  sales. 

SKF  Germany  and  SKF  SMreden  assert 
that  the  Department  determined 
correctly  that  they  are  entitled  to  a  CEP 
offMt  besed  on  differences  in  selling 
activities  and  functions  between  the  HM 
levels  of  trade  and  the  CEP  level  of 
trade.  Respondents  contend  that  they 
substantiated  their  CEP-o£Eset  claims 
fully  in  submissions  to  the  Department, 
including  the  differences  in  selling 
functions  between  HM  levels  of  trade 
and  the  CEP  level  of  trade.  SKF 
GOTmany  contends  further  that  these 
claimed  differences  are  "identical  in  all 
material  respecta"  to  the  information  the 
Department  verified  in  the  1994/95 
reviews.  SKF  Sweden  notes  that  during 
the  current  segment  of  these 
proceedings  the  E)epartment  verified  the 
information  it  provided  concerning 
selling  activities  and  functions  for  each 
level  of  trade.  Respondents  assert  that 
the  [ireliminary  results  are  in 
accordance  with  section  773(a)(7)(B)  of 
the  Tariff  Act  and  entirely  supported  by 
the  record.  On  this  basis,  respondents 
request  that  the  Department  reject 
Torrington's  argumenta  and  continue  to 
grant  the  CEP  offset  in  the  final  results. 


Department's  Position:  We  disagree 
with  Torrington  and  determine  that 
respondents  provided  adequate  fK:tual 
information  to  support  their  claims  that 
the  HM  levels  of  trade  are  in  fact  more 
advanced  than  the  CEP  level  of  trade.  It 
appears  that  Torrington  may  have 
misintrapreted  the  data  presented  in 
respondents'  submissions.  We 
conducted  a  thorough  analysis  of  the 
information  SKF  Sweden  and  SKF 
Gennany  submitted  on  the  record  and 
determined  that  aha  deducting 
respondents'  expenses  from  CQ* 
pursuant  to  section  772(d)  there  exists 
adequate  fectual  information  to 
conclude  that  fewer  selling  functions 
are  associated  with  the  CEP  than  are 
performed  on  sales  at  their  HM  levels  of 
trade.  Thus,  for  both  respondents,  we 
considered  the  CEP  level  of  trade  to  be 
diffarent  from  either  HM  level  of  trade 
and  a  less  advanced  stage  of 
distribution.  See  MenKvandum  to 
Laurie  Parkhill,  Level  of  Ttade,  March 
24. 1997,  in  hnpwt  Administntion's 
Central  Rectnds  Unit  (Room  B-099  of 
the  main  Commerce  iMiilding  (heraafter, 
B-099}). 

For  the  final  rasulta.  because  we  could 
neither  match  the  CEP  level  of  trade  to 
sales  at  the  same  level  of  trade  in  the 
HM  nor  determine  a  level-of-trade 
adjustment  baaed  on  these  respondents' 
HM  sales,  to  the  extent  possible  we 
determined  NV  at  the  same  level  of 
trade  as  the  U.S.  sale  to  the  unaffiliated 
customer  and  made  a  CEP  offwt  in 
accordance  with  section  773(aK7XB)  of 
the  Tariff  Act  (see  AFBs  VI  at  2105). 

Caomient  3:  Tcnrington  claims  that 
the  Department's  pattem-of-prices 
analysis  does  not  support  a  downward 
level-of-trade  adjustment  to  NV  for 
differences  between  SKF  France's  EP 
sales  matched  to  HM  sales  at  the 
distributor  level  of  trade. 

SKF  France  disagrees  with 
Torrington,  arguing  that  the 
Department's  adjustment  methodology 
is  owrect  SKF  France  asserts  that  a 
clerical  error  in  the  Department's 
analysis  memorandum,  which  reverses 
the  relative  price  levels  of  the  two  HM 
levels,  misled  Torrington  into  thinHng 
that  the  downward  adjustment  is 
inappropriate.  SKF  France  cites  to  the 
results  of  the  Department's  level-of- 
trade  adjustment  calculations  to  support 
that  a  downward  adjustment  to  NV  is 
appropriate  when  mntrhing  its  EP  sales 
to  HM  sales  at  the  distributor  level. 

Department's  Position:  We  disagree 
with  Torrington.  We  did  not  err  in 
making  a  downward  level-of-trade 
adjustment  for  SKF  France's  EP  sales 
which  we  matched  to  HM  distributor 
sales.  Torrington's  contentions  are  based  -^ 
upon  a  typographical  error  in  the  SKF 
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France  preliminary  results  analysis 
memorandum  which  reversed  the  price 
levels  of  the  HM  levels  of  trade. 
Therefore,  respondent's  downward 
level-of-trade  adjustment  was  proper. 

Comment  4:  NTN  Japan  and  NTTvI 
Germany  state  that  the  Department 
should  make  a  price-based  level-of-trade 
adjustment  for  CEP  sales  made  at  a 
difierent  level  of  trade  in  the  United 
States  than  the  comparison  home 
market  sales.  Respondents  suggest  that 
using  the  transaction  to  the  first 
unaffiliated  U.S.  customer  prior  to  the 
deduction  of  expenses  pursuant  to 
section  772(d)  would  be  consistent  with 
the  use  of  those  levels  of  trade  in 
matching  U.S.  CEP  and  HM  sales  and 
with  evidence  demonstrating  that 
diffierent  selling  activities  are  performed 
at  each  level  of  trade  that  affect  price 
comparability. 

Torrington  argues  that  the 
Department's  requirement  that  price 
difierences  be  due  to  HM  level-of-trade 
differences  before  price-based 
adjustments  are  allowed  is  logical  since 
many  Eactors,  not  all  of  which  pertain  to 
level  of  trade,  determine  price. 

Depaitment's  Position:  We  disagree 
with  NTN  Japan  and  NTN  Germany. 
The  statutory  definition  of  "constructed 
export  price"  contained  at  section 
772(d)  of  the  Tariff  Act  indicates  clearly 
that  we  are  to  base  CEP  on  the  U.S. 
resale  price,  as  adjusted  for  U.S.  selling 
expenses  and  profit  As  such,  the  CEP 
reflects  a  price  exclusive  of  all  selling 
expenses  and  profit  associated  with 
economic  activities  occurring  in  the 
United  States.  See  SAA  at  823.  Thoe 
adjustments  are  necessary  in  order  to 
arrive  at.  as  the  term  CEP  makes  clear, 
a  "constructed"  EP.  The  adjustments  we 
make  to  the  starting  price,  specifically 
those  made  pursuant  to  section  772(d) 
of  the  Tariff  Act  ("Additional 
Adjustments  for  Constructed  Export 
Price"),  normally  change  the  level  of 
trade.  Accordingly,  we  must  determine 
the  level  of  trade  of  CEP  sales  exclusive 
of  the  expenses  (and  associated  selling 
functions)  that  we  deduct  pursuant  to 
this  sub-section.  With  regsurd  to 
respondents'  characterization  of  our 
matching  methodology,  we  generally 
matched  CEP  sales  to  HM  s^es  on  the 
basis  of  the  level  of  trade  of  the  resale 
by  the  U.S.  affiliate  only  where  all  HM 
levels  of  trade  were  more  remote  than 
the  level  of  the  CEP.  The  purpose  of  this 
methodology  is  to  use  the  CB*  offset  to 
deduct  indirect  selling  expenses  from 
NV  similar  to  those  deducted  from  the 
U.S.  starting  price.  For  example,  we 
were  able  to  determine  the  CEP  oCbet 
"cap"  for  HM  OEM  sales  on  the  basis  of 
/   indirect  selling  expenses  incurred  on 
OEM  sales  in  the  United  States. 


Therefore,  because  no  HM  levels  of 
trade  reported  by  NTN  Germany  or  NTN 
Japan  were  equivalent  to  the  level  of 
trade  of  these  respondents'  CEP  sales, 
we  were  unable  to  make  a  level-of-trade 
adjustment  for  such  sales. 

Comment  5:  Torrington  argues  that 
the  record  does  not  support  NSK/RHP's 
claim  for  a  CEP  offset  Torrington 
contends  that  the  Department 
improperly  found  that  several  selling 
functions  associated  with  the  CEP  level 
of  trade  are  substantially  different  firom 
the  sales  functions  associated  with  the 
comparison  sales  in  the  HM.  For 
instance,  Torrington  states  that  the 
Department  claimed  erroneously  that,  at 
the  CEP  level  of  trade,  little  or  no 
advertising  was  involved.  Torrington 
states  further  that  the  Department 
determined  incorrectly  that  certain 
selling  functions  {e.g.,  technical  support 
and  strategic  and  economic  planning) 
did  not  apply  to  the  CEP  level  of  trade. 
With  respect  to  repacking  expenses, 
Torrington  contends  that  this  function  is 
not  involved  in  the  selling  process  and 
therefore  should  not  justify  a  CEP  offset 
Citing  Certain  Corrosion  Resistant 
Carbon  Steel  Flat  Products.  62  FR 
18.452  (April  15,  1997),  Torrington 
argues  that  differences  in  selling 
functions,  even  substantial  ones,  may 
not  be  enough  to  warrant  finding 
different  levels  of  trade.  Torrington 
suggests  that  the  Department  continue 
to  compare  prices  within  the  broad 
comparison  patterns  but  reject  NSK/ 
RHP's  claim  for  a  CEP  offset  based  on 
these  reasons. 

NSK/RHP  asserts  that  Torrington 
compares  incorrectly  the  activities  in 
which  an  international  distributor 
engages  when  selling  to  a  U.S.  national 
distributor  with  activities  of  a  U.K. 
national  distributor  selling  to  customers. 
Moreover,  NSK/RHP  contends  that,  after 
the  initial  error.  Torrington  then 
compares  a  category  of  expense  (e.g., 
advertising)  at  different  points  in  the 
chain  of  distribution  and  suggests  that 
the  same  fimction  is  performed  by  each 
national  distributor.  NSK/RHP  contends 
further  that,  for  CEP  sales,  it  did  not 
report  advertising  for  its  end-user 
customers  because  the  Department 
deducts  expenses  for  the  function  of 
advertising  to  unaffiliated  U.S. 
customers  in  the  calculation  of  CEP 
pursuant  to  section  772(d)  of  the  Tariff 
Act  NSK/RHP  notes  that  it  agrees  with 
Torringtor  that  repacking  is  not  a 
selling  expense  within  the  scope  of 
section  772(d)  of  the  statute.  NSK/RHP 
therefore  suggests  that  the  Department 
remove  repacking  from  the  CEP-selling- 
function  variable  in  the  final  results. 
NSK/RHP  asserts  that  the  Department 
should  follow  the  statute  as  written  and 


grant  a  level-of-trade  adjustment  for  CEP 
matches  or,  at  a  minimum,  grant  a  level- 
of-trade  adjustment  for  CEP  sales 
matched  to  HM  aflermarket  sales. 

Department's  Position:  We  disagree 
with  Torrington.  Torrington  compares 
erroneously  activities  of  an  international 
distributor  when  selling  to  a  U.S. 
affiliate  with  activities  of  a  U.K.  national 
distributor  selling  to  customers.  As  we 
stated  in  our  March  24,  1997 
Memorandum  [Id.),  we  could  not 
determine  whether  these  sales  (/.e.,  sales 
from  the  international  distributor  to  the 
U.K.  national  distributor)  were  made  at 
arm's  length.  Therefore,  we  did  not  use 
these  sales  to  determine  NV  or  as  the 
basis  of  any  level-of-trade  adjustments. 
As  a  result  of  this  determination,  we 
compared  sales  made  by  the  U.K. 
national  distributor  to  customers  in  the 
HM  with  sales  made  at  the  CEP  level  of 
trade  (i.e.,  sales  made  by  the 
international  distributor  to  the  US. 
affiliate).  See  NSK/RHP's  February  6, 
1997,  supplemental  questionnaire 
response  (Exhibit  S-2).  Based  on  our 
analysis,  we  found  that,  for  CEP  sales, 
NSK/RHP  did  not  engage  in  any  of  these 
selling  activities  (e.g.,  freight  and 
delivery  arrangement,  inventory 
maintenance,  repacking,  pre-sale 
warehousing  and  sales  calls).  Howew, 
we  found  that,  at  the  HM  levels  of  trade, 
NSK/RHP  participated  in  these 
activities  and  therefore  the  HM  levels  of 
trade  were  substantially  dissimilar  from 
the  CEP  level  of  trade.  Accordingly,  as 
we  explain  in  our  level-of-trade 
memorandum,  we  considered  the  HM 
sales  to  be  at  different  levels  of  trade 
and  at  a  more  advanced  stage  of 
distribution  than  CEP. 

We  agree  with  Torrington  that 
differences  in  selling  functions  may  not 
be  enough  in  themselves  to  warrant 
finding  different  levels  of  trade. 
However,  consistent  with  our  practice 
in  AFB  VI,  we  consider  the  class  of 
customer  as  one  factor,  along  with 
selling  functions  and  the  selling 
expenses  associated  with  these 
functions,  in  determining  the  stage  of 
marketing,  i.e.,  the  level  of  trade 
associated  with  the  sales  in  question. 
SeeAra  Wat  2107. 

With  respect  to  expenses  associated 
with  repacking,  please  see  our 
discussion  in  comment  1  of  section  7  of 
this  notice  for  an  explanation  of  our 
treatment  of  repacking  expenses. 

Comment  6;  Torrington  argues,  with 
respect  to  Barden's  HM  sales  to 
government  users,  that  the  £)epartment 
should  not  have  determined  that 
government  users  are  at  a  diffierent  level 
of  trade  than  OEM  sales.  Torrington 
asserts  that  there  is  no  evidence  on  the 
record  to  support  Barden's  claim  that 


government  sales  should  be  treated 
separately.  In  addition,  Tonington-* 
contends  that  Barden's  assertion  that 
AM  sales  to  airlines  and  repair 
contractors  should  be  treated  separately 
is  also  unsupported.  Torrington  states 
that  Harden  has  not  submitted  adequate 
evidence  to  support  its  claim  that  AM 
sales  should  be  treated  separately  from 
distributor  sales.  Moreover,  Torrington 
claims  that  Barden's  narrative 
explanations  for  certain  selling 
functions  (e.g.,  computer,  legal  and 
accounting,  personnel  training, 
advertising,  and  strategic  and  economic 
planning)  do  not  support  the  level-of- 
trade  chart  found  in  Exhibit  A-4  of 
Barden's  July  23, 1996,  Section  A 
Response.  Therefore,  according  to 
Torrington,  the  Department  should  treat 
AM  sales  as  being  at  tbe  same  level  as 
distributor  sales. 

Barden  states  that  it  agrees  with 
Torrington  that  the  Department's 
redesigOation  of  its  HM  level-of-trade 
categories  was  in  error.  Barden  contends 
that  neither  the  record  nor  commercial 
reality  supports  the  inclusion  of  these 
two  very  distinct  and  separate  chaimels 
of  distribution  (airline  and  repair  AM 
contractors  and  government  ciistomers) 
under  one  level  of  trade.  Therefore, 
according  to  Barden,  the  Department 
should  use  the  customer  category 
designations  Barden  submitted 
originally  in  its  responses  for  these  final 
results.  Barden  also  contends  that  the 
Department  should  designate  sales  to  its 
EP  customers  (e.g.,  network  distribution 
customers)  as  Barden  originally 
identffied  on  the  record.  Barden  asserts 
that  the  Department  unlawfully  applied 
a  facts-available  level-of-trade 
adjustment  to  these  sales  because 
Barden  allegedly  failed  to  include  them 
in  their  proper  channels  of  distribution. 
Barden  contends  that  it  disclosed  the 
types  of  selling  activities  and  functions 
it  incurred  on  its  EP  sales  fiilly  in  its 
response  to  the  Department's 
questionnaire. 

Department's  Position:  We  disagree 
■with  Torrington  and  Barden.  While  we 
acknowledge  that  Barden  did  not 
provide  sufficient  evidence  to  warrant  a 
distinction  for  government  sales,  we 
disagree  with  Torrington  that  we  should 
treat  these  sales  as  OEM  sales. 
Torrington  has  provided  no  evidence 
nor  any  references  to  information  on  the 
record  that  supports  its  conclusion. 
Moreover,  there  is  no  evidence  on  the 
record  that  would  suggest  that 
government  sales  are  similar  to  OEM 
sales.  In  addition,  vrith  respect  to 
Barden's  assertion  that  government  sales 
difisr  substantially  from  any  of  the  other 
level-of-trade  categories,  we  determined 
that  Barden's  narrative  explanation  does 


not  provide  sufficient  information  to 
support  its  conclusion.  Therefore,  we 
have  not  changed  our  analysis  from  that 
in  our  preliminary  results  with  respect 
to  this  issue. 

We  also  disagree  wdth  Torrington's 
contention  tfast  vre  should  treat  AM 
sales  as  being  at  the  same  level  as 
distributor  sales.  As  we  explained  in  our 
March  24,  1997  Memorandum  [Id.],  we 
foimd  that  the  selling  activities  for  level 
two  {e.g.,  distributors  network)  differed 
from  those  of  level  three  {e.g.,  airlines 
repair  contractors  (AM  sales)  and 
government  customers)  in  after-sales 
services  and  warranties,  advertising, 
administrative  support  and  personnel 
training.  While  we  agree  witii 
Torrington's  assertion  that  there  are 
certain  discrepancies  between  Barden's 
narrative  explanations  and  its  level-of- 
trade  chart,  we  have  determined  that 
such  inconsistencies  were  not 
substantial.  Thus,  we  have  not  made 
any  changes  with  respect  to  this  issue. 

Finally,  we  have  reexamined  our 
fects-avaUable  determination  with 
respect  to  Barden's  EP  sales.  Upon 
further  consideration,  we  determined 
that  Barden  did  provide  sufficient 
information  concerning  the  nature  of  its 
customers  and  the  selling  functions  it 
performed  with  respect  to  these  sales. 
Therefore,  we  have  accepted  Barden's 
information  and  have  not  applied  fects 
available  to  these  sales  for  the  final 
results. 

Comment  7:  Torrington  claims  that 
NMB/Pelmec  biled  to  demonstrate 
entiUement  to  either  a  level-of-trade 
adjustment  or  a  CEP  offset  to  its  HM 
prices  and  that  the  Department  should 
not  make  either  adjustment  to  NV  in  the 
final  results. 

Torrington  notes  that,  in  the 
preliminary  results  for  NMB/Pelmec, 
the  Department  adjusted  NV  downward 
in  the  amount  of  the  CEP  offset 
Torrington  also  notes  that  NMB  admits 
that  its  distributor  sales  in  the  HM  are 
at  the  same  level  of  trade  as  the  CEP 
level  of  trade  in  the  United  Stetes. 
Torrington  concludes  that,  because 
NMB/Pelmec  reported  no  distributor 
sales  in  the  HM  during  the  POR,  NMB 
is  entitied  to  an  adjustment  in  the  form 
of  a  CEP  oBset  only  if  it  demonstrated 
that  OEM  sales  in  the  HM  virere  at  a 
more  advanced  level  of  trade  than  the 
CEP  level  of  trade.  Torrington  argues 
that  this  is  not  the  case.  It  notes  that 
NMB/Pelmec  admits  that  selling 
expenses,  such  as  after-sales  service/ 
warranties,  technical  advice  and 
engineering  services,  and  direct 
advertising,  were  all  negligible  or  non- 
existent and,  therefore,  NMB/Pelmec 
omitted  them  from  the  computer- 
datebase  fields.  Torrington  continues 


that,  because  these  expenses  were  not 
reported,  NMB/Pelmec  made  no  visits  to 
customers  for  these  functions. 
Therefore,  Torrington  argues,  these 
functions  do  not  support  NMB/Pelmec's 
claim  for  a  CEP  o&et  Torrington  notes 
further  that  indirect  ejqpenses  with 
regard  to  solicitation  of  customer  orders 
were  also  admittedly  negligible.  Thus, 
Torrington  argues,  there  is  no  other 
information  on  the  record  to  support 
NMB/Pelmec's  claim  that  this  frinction 
is  more  active  in  the  case  of  sales  to 
OEM  customers. 

Finally,  Torrington  alleges  that  NMB/ 
PeLmec  reports  substantial  activity  at  the 
CEP  level  of  trade,  which,  at  a 
minimum,  undermines  NMB/Pelmec's 
claim  that  a  downward  adjustment  to 
NV  is  needed  when  comparison  sales 
are  to  CKMs.  Torrington  points  to  a 
description  in  NMB/Pelmec's  finwnrm 
report  of  its  U.S.  affiliate  as  evidence. 

NMB/Pelmec  claims  that  Torrington's 
characterizations  of  its  sales  are 
incorrect.  It  argues  that  the  Department 
should  find  that  NMB/Pelmec  is  entiUed 
to  a  level-of-trade  adjustment  and,  at  a 
ipifiiinnin,  a  CEP  offset  whenever  CEP 
sales  are  not  compared  to  HM 
distributor  sales.  NMB/Pelmec  contends 
that  Torrington's  claim  that  it  did  not 
report  any  distributor  sales  in  die  HM 
during  tlw  period  is  incorrect  NMB/ 
Pelmec  notes  that  the  Department's 
preliminary  findings  that  NMB/Pelmec 
did  not  report  such  sales  were  also 
incorrect.  NMB/Pelmec  points  out  that 
the  record  in  this  administrative  review 
demonstrates  clearly  that  it  made 
substantial  sales  to  distributors.  Thus, 
NMB/Pelmec  argues  that  the 
Department  should  have  compared  CEP 
sales  to  HM  distributor  sales.  NMB/ 
Pelmec  asks  that  the  Department  cotrsct 
its  findings  in  the  final  results. 

In  addition,  NMB/Pelmec  contests 
Torrington's  argument  that  NMB/ 
Pelmec  has  not  demonstrated  that  its 
HM  OEM  sales  v«rere  at  a  more  advanced 
level  than  the  CEP  level  of  trade.  NMB/ 
Pelmec  replies  that  it  provided  detailed 
descriptions  of  selling  functions  for  HM 
OEMs  in  its  initial  and  supplemental 
responses,  explaining  that  most  of  these 
functions  were  not  performed  for 
distributors,  in  addition  to  providing 
detailed  sample  support  documentation. 
NMB/Pelmec  stetes  that,  during  the 
Department's  verification  of  the  1994/95 
administrative  review,  the  Department 
verified  NMB/Pelmec's  claim  that  it 
performed  more  advanced  selling 
functions  for  OEMs.  NMB/Pehnec 
alleges  that  Torrington's  claim  appears 
to  be  based  on  confusion  regarding  the 
difference  between  direct  and  indirect 
selling  expenses  and  on  its  failure  to 
review  the  correction  regarding  selling 
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functions  NMB/Pelmec  made  in  its 
supplemental  response.  NMB/Pelmec 
contends  that  Torrington  ignored  the 
supplemental  corrections  and  based  its 
claims  on  obvious  errors. 

Finally.  NMB/Pelmec  argues  that 
Torrington  fisiled  to  support  its  claim 
that  NMB/Pelmec  reported  substantial 
activity  at  the  CEP  level  of  trade.  It  notes 
diat  the  activities  to  which  Torrington 
rafien  in  NMB/Pelmec's  consolidated 
financial  statement  were  between  NMB/ 
Pelmec's  parent  company  and  its  U.S. 
affiliate,  not  between  NMB/Pelmec  and 
its  lis.  affiliate.  Thus.  NMB/Pelmec 
concludes,  these  activities  do  not 
support  Torrington's  claim.  NMB/ 
Pelmec  also  notes  that  the  record  shows 
that  its  parent  company  provides  the 
same  types  of  activities  to  its  other 
subsidiaries  and  affiliates. 

Department's  Position:  NMB/Pelmec 
reported  distributor  sales  for  the  POR. 
We  stated  incorrectly  in  our  analysis 
memorandimi  for  NMB/Pelmec  that  it 
only  made  sales  to  OEM/trading 
companies  during  the  period.  This 
statement  was  a  result  of  our  mis-coding 
the  customer  categories  NMB/Pelmec 
reported  when  applying  our 
methodology  for  identifying  the  proper 
level  of  trade.  We  have  now  made  the 
appropriate  changes  to  calculate  NMB/ 
Pelmec's  margins  properly  for  these 
final  results. 

We  agree  with  NMB/Pelmec  that  it  is 
entitled  to  a  level-of-trade  adjustment 
whenever  CEP  sales  are  not  compared  to 
HM  distributor  sales.  We  re-examined 
NMB/Pelmec's  response  and 
determined  that  NMB/Pelmec's  HM 
distributor  sales  are  equivalent  to  the 
CEP  level  of  trade.  The  evidence  on  the 
record  suggests,  contrary  to  Torrington's 
assertion,  that  NMB/Pelmec  performs 
comparatively  few  selling  activities 
either  for  sales  to  its  U.S.  affiliate  or  for 
HM  sales  to  distributors.  Furthermore, 
we  determined  that  NMB/Pelmec's  HM 
sales  to  OEMs  are  made  at  the  same 
level  of  trade  as  its  HM  sales  to  trading 
companies  but  that  these  sales  are  made 
at  a  different  level  of  trade  than  its  HM 
distributor  sales.  Accordingly,  we 
attempted  to  match  CEP  sales  to  HM 
distributor  sales  first  and  we  matched 
CEP  sales  to  0^4/trading  company 
sales  when  no  HM  distributor  sales 
existed.  When  we  matched  CEP  sales  to 
HM  distributor  sales,  we  made  no  level- 
of-trade  adjustment  or  CEP  offset 
because  the  sales  are  made  at  the  same 
level  of  trade.  When  we  matched  CEP 
sales  to  HM  OEM/trading  company 
sales,  we  made  a  level-of-trade 
adjustment  because  we  found  that  there 
was  a  pattern  of  consistent  price 
difierences  between  the  two  HM  levels 
of  tnde.  See  NMB/Pelmec  Final  Resiilts 


Analysis  Memorandum  dated 
September  22, 1997. 

Finally,  because  we  made  a  level-of- 
trade  adjustment  for  comparisons 
involving  HM  OEM/trading  company 
sales,  we  did  not  make  a  CEP  ofbet  for 
any  comparisons  of  NMB/Pelmec's 
sales. 

Conunent  8:  Torrington  contMids  that 
NTN  &iled  to  provide  record  evidence 
demonstrating  its  entitlement  to  either  a 
level-of-trade  adjustment  to  NV  for  CEP 
sales  or  a  CEP  ofEset  for  those  sales. 
With  respect  to  NTN's  identification  of 
comparative  selling  activities. 
Torrington  argues  thM,  primarily,  NTN 
identifies  selUng  activities  associated 
irith  CEP-resale  transactions  "and  states 
that  NTN  failed  to  provide  a  complete 
and  accurate  list  of  selling  activities.  In 
addition.  Torrington  contends  that  NTN 
did  not  provide  a  comprehensive 
description  of  its  distribution  and 
selling  processes.  Torrington  also 
maintains  that  the  quantification 
information  that  NTN  provided  in  its 
response  lacks  the  necessary  detail  to 
support  a  level-of-trade  adjustment. 
Torrington  concludes  that,  for  the 
purpose  of  the  final  results,  the 
Department  should  not  grant  NTN  either 
a  level-of-trade  adjustment  or  a  CEP 
offeet  to  NV. 

NTN  contends  that  Torrington 
misreads  the  Department's  questions 
and  misinterprets  NTN's  data.  NTN 
argues  that,  in  its  response,  it  identified 
distinct  selling  functions  related  to  the 
difiisrant  LOTa  in  the  United  States  for 
both  EP  and  CEP  sales.  NTN  mnintainn 
that  it  provided  responses  to  the 
Department's  requests  for  information 
related  to  the  selling  functions  and  sales 
processes  performed  for,  and  the 
services  offered  to.  each  class  of 
customer  in  both  the  United  States  and 
HM.  NTN  argues  that  it  based  its 
responses  to  the  Department's  level-of- 
trade  and  chaimel-of-distribution 
inquiries  on  its  responses  in  the  1994/ 
95  administrative  revievrs  and  states 
that,  in  those  reviews,  the  Department 
accepted  NTN  Japan's  responses. 

i  Apartment's  Position:  We  disagree 
with  Torrington.  NTN  Japan  provided 
adequate  factual  information  to  support 
its  claims  that  its  HM  levels  of  trade  are 
in  fact  more  remote  than  the  CEP  level 
of  trade.  We  conducted  a  thorough 
analysis  of  the  information  NTN  Japan 
submitted  on  the  record  and  determined 
that  after  deducting  NTN  Japan's 
expenses  from  CEP  pursuant  to  section 
772(d)  there  exists  adequate  factual 
information  to  conclude  that  fewer 
selling  functions  are  associated  with  the 
CEP  than  are  performed  on  sales  at  its 
HM  levels  of  trade.  Thus,  for  NTN  Japan 
we  considered  the  CEP  level  of  trade 


different  from  ail  HM  levels  of  trade  and 
at  a  less-advanced  stage  of  distribution. 

For  the  final  results,  because  we  could 
neither  match  the  CEP  level  of  trade  to 
sales  at  the  same  level  of  trade  in  the 
HM  nor  determine  a  level-of-trade 
adjustment  based  on  NTN's  HM  sales,  to 
the  extent  possible  we  determined  NV  at 
the  same  level  of  trade  as  the  U.S.  sale 
to  the  unaffiliated  customer  and  made  a 
CEP  offset  in  accordance  with  section 
773(aK7)(B)  of  the  Tariff  Act.  See  our 
position  in  response  to  comment  4, 
above. 

Conunent  9:  Torrington  contends  that, 
with  respect  to  the  customers  to  which 
NTN  made  EP  sales,  the  Department 
should  not  make  a  level-of-trade 
adjustment  to  NV  based  on  the  record 
evidence  developed  in  the  instant 
reviews.  Torrington  asserts  that  the 
record  contains  littie  information 
pertaining  to  such  sales.  In  addition, 
Torrington  argues  that  the  information 
that  is  on  the  record  is  inadequate  to 
warrant  a  level-of-trade  adjustment 

NTN  argues  that  it  has  not  changed 
the  facts  related  to  these  sales  fiom 
those  of  the  1994/95  administrative 
reviews  and  states  that,  in  those 
reviews,  the  Department  made  a  level- 
of-trade  adjustment  for  such  sales.  NTN 
also  points  out  that  the  Department 
verified,  in  detail,  NTN's  response  as  it 
relates  to  its  claimed  levels  of  trade  and 
found  no  discrepancies.  NTN  asserts 
that,  because  the  Department  made  no 
further  requests  for  information,  the 
Department  has,  in  essence,  accepted 
NTN's  responses  as  sufficient  to  warrant 
a  level-of-trade  adjustment  with  respect 
to  EP  sales  it  made  to  both  customen. 

Department  Position:  We  disagree 
with  Torrington.  NTN  Japan  provided 
adequate  factual  information  to  support 
its  claims  with  regard  to  the  differences 
and  similarities  of  its  HM  levels  of  trade 
and  the  EP  level  of  trade.  Therefore, 
where  possible,  we  matched  EP  sales  to 
sales  at  the  same  level  of  trade  in  the 
HM  and  made  no  level-of-trade 
adjustment.  Where  we  matched  EP  sales 
to  HM  sales  made  at  a  different  level  of 
trade,  in  accordance  with  section 
773(a)(7)(A)  of  tiie  Tariff  Act,  we  first 
determined  whether  there  was  a  pattern 
of  consistent  price  differences  between 
these  different  levels  of  trade  in  the  HM 
and,  if  so,  made  a  level-of-trade 
adjustment  accordingly. 

5.  Cost  of  Production  and  Constructed 
Value 

5.A.  Cost-Test  Methodology 

Comment  1 :  IN  A  claims  that  the 
Department  used  CV  for  NV  rather  than 
seeking  to  make  a  family-m^tch 
comparison  where  identical  HM 
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matches  existed  but  were  disregarded 
because  they  were  below  cost  INA 
contends  that  this  approach  is  in  error 
because  it  gives  priority  to  the  use  of  CV 
over  price-based  NV.  Citing  section 
773(a)(4)  of  the  Tariff  Act.  INA  contends 
that  the  Department  is  to  use  CV  only 
when  it  determines  that  the  NV  of  the 
merchandise  cannot  be  determined  by 
comparison  with  sales  of  the  foreign  like 
product.  INA  asserts  further  that  section 
773(bKl)  reinforces  this  conclusion  by 
stating  that,  when  below-cost  sales  are 
disregarded,  "normal  value  shall  be 
based  on  the  remaining  sales  of  the 
foreign  like  product  in  the  ordinary 
course  of  trade.  U  no  sales  made  in  the 
ordinary  course  of  trade  remain,  the  NV 
shall  be  based  on  the  constructed  value 
of  the  merchandise."  DMA  contends  that 
the  Department  has  defined  potential 
"foreign  like  products"  in  terms  of 
bearing  families.  INA  concludes  that, 
where  there  are  remaining  HM  sales  in 
the  same  family,  the  Department  should 
base  NV  on  those  sales  rather  than  on 
CV. 

INA  notes  that,  in  AFBs  VI,  the 
Department  defended  its  methodology 
on  the  ground  that  it  makes  the  "foreign 
like  product"  determination  under  the 
critwia  of  section  771(16)  only  once  and 
that  the  result  of  the  cost  test  is  not  a 
criterion  in  determining  the  foreign  like 
product  under  section  771(16).  INA 
contends  that  the  Department's 
automatic  reliance  on  CV  when  all 
identical  matches  are  disregarded  as 
below  cost  is  inconsistent  with  its 
approach  with  regard  to 
contemporaneity  because  the 
Department  applies  the 
contemporaneity  rule  as  a  criterion  for 
comparability  even  though  that  rule  is 
not  included  in  the  section  771(16) 
definition. 

Torrington  argues  that  the  Department 
should  follow  its  decision  in  AFBs  VI 
and  continue  to  resort  to  CV  rather  than 
HM  family  sales  when  all  sales  of 
identical  bearings  are  disregarded 
^   piusuant  to  the  cost  test. 

Department's  Position:  We  disagree 
writh  INA.  Section  771(16)  of  the  Tariff 
Act  directs  us  to  select  the  foreign  like 
product  "in  the  first"  of  several 
categories:  ideatical  in  physical 
characteristics,  similar  in  physical 
characteristics  and  commercial  value,  or 
of  the  same  general  class  or  kind  that 
can  be  reasonably  compared.  The 
Department  interprets  the  reference  in 
section  773(b)(1)  of  the  Tariff  Act  that  it 
base  NV  "on  the  remaining  sales  of  the 
foreign  like  product  in  the  ordinary 
course  of  trade"  to  mean  the  selected 
foreign  like  product,  not  a  succession  of 
foreign  like  products.  ThOTefore,  we 
have  resorted  directly  to  CV  where  we 


have  disregarded  all  contemporaneous 
identical  HM  sales  as  below  cost  instead 
of  determining  whether 
contemporaneous  sales  of  a  less  similar 
model  would  survive  the  cost  test  and 
remain  available  as  comparators.  We 
explained  this  practice  in  detail  in  AFBs 
V  at  66490-91  and  AFBs  VI  ai  2111- 
2112. 

We  disagree  with  INA's  suggestion 
that  our  practice  of  using  CV  when  all 
identical  matches  are  disregarded  is 
inconsistent  with  our  policy  with  regard 
to  choosing  contemporaneous  matdies. 
We  conduct  a  search  for  sales  of  the  best 
model  for  comparison  within  a 
contemporaneity  window  pursuant  to 
section  773(a)(1)(A)  of  the  statiite, 
which  directs  that  "(t)he  NV  of  the 
subject  merchandise  shall  be  the  price 
described  in  subparagraph  (B),  at  a  time 
reasonably  corresponding  to  the  time  of 
the  sale  used  to  determine  the  export 
price  or  constructed  export  price" 
(emphasis  added).  We  have  a 
longstanding  practice  of  considering 
sales  within  90  days  before  and  60  days 
after  the  month  of  the  U.S.  sale  to  be 
acceptable  as  potential  comparators  (see 
Certain  Small  Business  Telephone 
Systems  and  Subassemblies  Thereof 
from  Korea:  Final  Results  of 
Antidumping  Administrative  Review,  57 
FR  8300  (Much  9. 1993);  Certain 
Circular  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand:  Final  Results  of 
Antidumping  Admtrustrative  Review.  61 
FR  1332  Qanuary  19, 1996);  AFBs  HI  at 
39735).  Thus,  our  determination  of 
which  merchandise  will  be  considered 
the  foreign  like  product  is  based  on  (1) 
the  product  categories  set  forth  in 
771(16)  and  (2)  the  td>ility  to  review 
contemporaneous  sales  as  contemplated 
in  773(a)(1)(A). 

5.B.  Research  and  Development 

Comment:  Torrington  notes  that  the 
SKF  Group  companies,  i.e.,  SKF  France, 
SKF  Germany,  SKF  Italy,  and  SKF 
Sweden,  allocated  the  general  research 
and  development  (R&D)  expenses 
incurred  by  their  European  Research 
Center  (ERC)  based  on  proportionate 
share  holdings  in  the  fecility.  Torrington 
contfflids  that,  if  the  Department  accepts 
this  methodology,  the  Department  must 
account  for  expenses  attributable  to  the 
share  holding  in  the  ERC  by  the  SKF 
Group's  parent  company.  AB  SKF. 

Respondents  argue  that  their 
allocation  methodology  is  proper  and 
consistent  with  determinations  in  prior 
segments  of  this  proceeding.  Regarding 
Torrington's  allegation  of  under- 
reporting, respondents  explain  that  their 
parent  company  holds  shares  in  the  ERC 
on  behalf  of  SKF  Sweden  and  tiiat  SKF 


Sweden  has  reported  the  general  R&D 
expenses  attributable  to  these  shares. 

Department's  Position:  We  agree  with 
respondents.  In  section  A  of  SKF 
Sweden's  questionnaire  response, 
respondent  identifies  the  shares  to 
which  Torrington  refers  as  SKF 
Sweden's  share  in  the  ERC  SKF 
Siveden  reported  the  R&D  expenses 
attributable  to  these  shares  as  part  of  its 
general  and  administrative  expenses. 
Thus,  based  on  record  evidence  we  are 
satisfied  that  respondents  allocated  the 
ERC  expenses  properly.  Accordingly,  fior 
the  firud  results,  we  did  not  adjust  tlie 
R&D  expenses  reported  by  these 
respondents. 

5.C.  Profit  for  Constrticted  Vahte 

Comment  1:  NSK,  INA.  FAG 
Gwmany.  FAG  Italy,  SNR  France,  and 
Barden  argue  that  the  methodology  the 
Department  used  in  the  calculation  of 
CV  profit  is  unlawful  According  to 
respondents,  section  773(eK2)  of  the 
Tariff  Act  authorizes  the  Department  to 
make  this  calculation  using  one  of  four 
methods,  depending  on  the  information 
on  the  record.  Respondents  contend 
that,  while  in  the  preliminary  results  the 
Department  calctilated  a  CV-profit  ratio 
for  each  level  of  trade  within  each  class 
or  kind  of  product  sold  in  the  HM  in  the 
ordinary  course  of  trade,  this  method  is 
not  authorized  by  section  773(e)(2)(A)  of 
the  Tariff  Act  Gting  to  this  provision, 
respondents  claim  that  the  profit 
calculation  must  be  equivalent  to  the 
sum  of  profits  "in  connection  with  the 
production  and  sale  of  a  foreign  like 
product"  Respondents  argue  that 
"foreign  like  product"  is  a  statutorily 
defined  term  of  art  equivalent  to  the  first 
of  three  enumerated  categories  of 
merchandise  as  defined  by  section 
771(16)  of  the  Tariff  Act  and  that  these 
three  categories  are  narrower  than  "class 
or  kind". 

FAG  Germany.  FAG  Italy  and  SNR 
France  disagree  with  the  Department's 
assertion  that  the  use  of  the  phrase  "a 
foreign  like  product"  rather  than  "the 
foreign  like  product"  allows  it  to 
aggregate  total  profits  across  each  class 
or  kind  of  merchandise  and  that  the 
meaning  of  "foreign  like  product" 
remains  the  same  in  both  cases,  as 
defined  in  the  statute  regardless  of  the 
preceding  article,  citing  the  Notice  of 
Proposed  Rulemaking,  61  FR  at  7335. 
Thus,  respondents  argue,  although 
Congress  knew  the  meaning  of  "foreign 
like  product,"  it  adopted  this  term 
intentionally  in  place  of  "class  or  Idnd." 
Respondents  also  contend  that,  in 
accordance  with  section  771(16)  of  the 
Tariff  Act,  the  foreign  like  prxxiuct  must 
be  produced  in  the  same  country  by  the 
same  person,  disallowing  the 
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Department's  method  of  including  sales 
of  merchandise  they  sold  that  other 
manufacturers  produced.  Respondents 
contend  further  that  the  SAA  at  840 
dears  any  ambiguity  regarding  the  term 
"foreign  like  product"  in  section 
773(e)(2)(A)  of  the  Tariff  Act  by 
recommending  the  alternative  methods 
of  773(e)(2)(B)  in  instances  where 
773(eM2)(A)  cannot  be  used  either 
because  there  are  no  HM  sales  of  the 
foreign  like  product  or  because  all  such 
sales  are  at  below-cost  prices. 

Torrington  counters  uiat  the 
Department  need  not  change  its  policy 
with  regard  to  the  CV-profit  calculation, 
claiming  that  "foreign  like  product" 
refers  to  the  entire  class  of  merchandise 
that  meets  the  definitions  of  section 
771(16)  and  not  just  the  identical  part 
number  or  family.  It  notes  that  such  a 
similar  reference  is  made  to  foreign  like 
product  with  respect  to  statutory 
passages  concerning  the  viability  test  at 
section  773(a)(1)(C).  Torrington  adds 
that  the  interpretation  of  "foreign  like 
product"  aa  a  fiamily  would  necessarily 
create  a  gap  in  the  statutory  scheme.  As 
an  example,  petitioner  describes  a 
situation  where,  if  family-specific  profit 
could  not  be  calculated,  the  use  of 
I»Qfits  on  the  "same  general  categor3r" 
would  never  be  considered  because 
"foreign  like  product"  is  too  narrow  to 
constitute  "the  same  general  category" 
as  directed  in  section  773(e)(2)(B)  of  the 
Tariff  Act  Torrington  continues  by 
arguing  that  the  use  of  the  indefinite 
article  "a"  rather  than  the  defiinite 
article  "the"  in  section  773(e)(2)(A)  of 
the  Tariff  Act  is  significant  and  is  meant 
to  refer  to  "any"  foreign  like  product,  as 
in  more  than  one  foreign  like  product 
In  addition.  Torrington  disagrees  with 
respondents'  argument  that  Congress 
replaced  the  term  "class  or  kind  of 
merchandise"  deliberately  in  order  to 
restrict  the  calculation  of  profit  only  to 
the  foreign  like  product  corresponcung 
to  a  U.S.  sale.  Torrington  contends  that 
the  removal  of  the  term  was  simply  to 
conform  the  terminology  of  the  U.S. 
antidumping  law  to  the  international 
Antidumping  Code.  Finally,  Torrington 
contends  that  the  respondents' 
suggested  methodology  would  reaoit  to 
the  application  of  alternative 
methodologies  too  soon  in  the  hierarchy 
of  preferable  methods.  Petitioner  argues 
that  section  773(eK2)(B)  of  the  Tariff  Act 
outlines  alternative  profit 
methodologies  for  use  only  when  the 
method  described  in  section 
773(eK2XA)  of  the  Tariff  Act  cannot  be 
used,  as  in  instances  where  there  are  no 
HM  sales  of  the  foreign  like  product  or 
•11  such  sales  are  below  cost 

Department's  Pontion:  We  dis^ree 
with  the  reepondanta.  Aa  we  stated  in 


AFBs  VI,  respondents'  definition  of  the 
term  "foreign  like  product"  ia  ovwly 
narrow  with  respect  to  its  use  in  the  CV- 
profit  provisions.  In  applying  the 
"preferred"  method  for  calculating 
profit  (as  well  as  SGftA)  under  section 
773(e)(2)(A)  of  the  Tariff  Act  the  use  of 
aggregaHa  data  that  encompasses  all 
foreign  like  products  under 
consideration  for  NV  results  in  a 
practical  measure  of  profit  that  we  can 
apply  consistently  in  each  case.  By 
contrast,  an  interpretation  of  section 
773(eH2MA)  of  the  Tariff  Act  that  would 
result  in  a  method  based  on  varied 
groupings  of  foreign  like  products,  each 
defined  by  a  minimum  set  of  matching 
criteria  shared  with  a  particular  model 
of  the  subject  merchandise,  would  add 
an  additional  layer  of  complexity  and 
uncertainty  to  antidumping  proceedings 
without  gee  prating  more  acciuate 
results.  It  would  also  make  the 
statutorily  preiorred  CV-profit 
methodology  inapplicable  to  most  cases 
involving  CV.  We  disciissed  in  the 
preamble  to  our  final  regulations  that, 
although  we  recognize  that  there  are 
other  methods  available  for  computing 
profit  for  CV  undOT  section  773(e)(2)(A) 
of  the  Tariff  Act,  we  continue  to  believe 
that  our  method  represents  a  reasonable 
interpretation  of  the  statute.  See  Final 
Rule.  62  FR  at  27359.  We  also  note  that 
this  approach  is  consistent  with  our 
method  of  computing  SG&A  and  profit 
under  the  pre-URAA  version  of  the 
statute,  and,  despite  the  fact  that  the 
URAA  revised  certain  aspects  of  the 
SG&A  and  profit  calculations,  we  do  not 
believe  that  Congress  intended  to 
change  this  particular  aspect  of  our 
practice.  Therefore,  we  have  not 
changed  our  methodology  for  the  final 
results.  See  also  Notice  of  Proposed 
Rulemaking,  61  FR  at  7335  (discussing 
the  Department's  practice  for  calculating 
profit  (and  SG&A)  using  aggregate 
figures). 

Comment  2:  FAG  Italy,  FAG  Germany, 
SNR  France,  and  Barden  contend  that 
the  Department's  CV-profit  methodology 
of  calculating  profit  on  an  aggregate 
basis  for  all  foreign  like  products  is  most 
similar  to  the  first  alternative  CV-profit 
methodology  described  in  773(eH2)(B)(i) 
of  the  Tariff  Act  because  it  aggregates 
profits  encompassing  sales  from 
multiple  foreign  like  products. 
However,  r-  spondents  contend,  contrary 
to  the  Department's  methodology, 
section  773(e)(2)(B)(i)  does  not  limit  the 
CV-profit  calculation  to  sales  in  the 
ordinary  course  of  trade.  Qting  the  SAA 
at  841 ,  respondents  argue  that  the 
absence  of  any  language  in  section 
773(eK2)(BKi)  of  the  Tariff  Act  referring 
to  sales  in  the  ordinary  course  of  trade 


and  the  presence  of  diis  precise 
limitation  in  descriptions  of  the  other 

profit  methodologies  necessitates  the 
inclusion  of  sales  outside  the  ordinary 
course  of  trade  in  methodologies  using 
all  sales  of  the  same  class  or  kind. 

SKF  argues  that  below-cost  sales 
should  be  included  in  the  calculation  of 
CV  profit  when  grouping  products  of  the 
same  general  category  (citing  section 
773(e)(2)(B)(i)  of  the  Tariff  Act).  Because 
the  Department  has  chosen  to  calculate 
profit  on  a  class-or-kind  basis  rather 
than  for  each  family  (foreign  like 
product),  these  respondents  contend 
that  the  Department  is  without  authority 
to  exclude  sales  outside  the  ordinary 
course  of  trade  such  as  below-cost  sales. 

SKF  argues  that,  if  the  Department 
continues  to  exclude  below-cost  sales 
from  the  calculation  of  total  profits  for 
each  class  or  kind  of  merchandise,  it 
should  include  the  COP  for  below-cost 
sales  when  calculating  the  profit  ratio 
for  each  class  or  kiiul  of  merchandise. 
Before  dividing  total  profits  by  the  total 
COP  of  all  sales  producing  those  profits, 
respondents  argue  that  the  Department 
should  add  the  COP  for  below-cost  sales 
beck  into  the  total  costs  of  production 
for  each  respective  group  of  sales. 
Respondents  argue  that  this  would 
allow  the  Department  to  determine  the 
profit  rate  per  sale  more  accurately. 

Torrington  asserts  that  respondents' 
arguments  with  respect  to  the  inclusion 
of  below-cost  sales  in  the  calculation  of 
CV  profit  under  section  773(e)(2)(B)  of 
the  Tariff  Act  is  inconsistent  logically 
with  their  argument  concerning  section 
773(e)(2)(A)  of  the  Tariff  Act  Torrington 
contends  that  under  respondents' 
methodology,  before  calculating  an 
overall  aggregate  profit  under  section 
773(e)(2)(B)  of  the  Tariff  Act,  the 
Department  would  first  have  to  test  all 
sales  of  identical  and  similar  models  to 
determine  whether  any  sales  were  made 
in  the  "ordinary  course  of  trade." 
Torrington  contends  further  that  below- 
cost  sales  would  first  be  excluded  under 
section  773(eM2)(A)  before  resorting  to 
aggregate  profit  data  under  section 
773(e)(2)(B). 

Torrington  argues  that  below-cost 
sales  must  be  excluded  for  purposes  of 
calculating  CV  profit  and  should  not  be 
included  in  the  average-profit 
calculation  as  so-called  zero-profit  sales. 
Qting  section  771(15)  of  the  Tariff  Act 
and  the  SAA,  Torrington  contends  that 
inclusion  of  sales  outside  the  "ordinary 
course"  are  not  a  proper  basis  for 
determining  profit  under  section 
773(eH2XA)  of  the  Tariff  Act  Torrington 
argues  tJ^t  the  SAA  also  establishes  that 
"only"  ordinary-course-of-trade  sales 
will  be  the  basis  for  the  profit 
calculation  and,  therefore,  the 
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Department  should  not  include  the  full 
costs  of  sales  at  a  loss  in  the 
denominator  of  the  profit-ratio 
calculation  as  this  would  make  these 
part  of  the  profit  calculation. 

Department's  Position:  We  disagree 
with  respondents  that  our  CV-profit 
methodology  is  most  similar  to  the  first 
alternative  CV-profit  methodology 
described  in  773(e)(2)(B)(i)  of  the  Tariff 
Act  based  on  our  interpretation  of 
"foreign  like  product"  We  agree  with 
Torrington  that  we  should  not  include 
sales  ^t  fiuled  the  below-cost  test  in 
the  calculation  of  profit  for  CV  becaiise 
these  sales  £all  outside  the  ordinary 
course  of  trade.  As  we  stated  in  the 
preliminary  results,  we  have  calculated 
CV  profit  using  the  profit  methodology 
as  stated  in  section  773(e)(2)(A)  of  the 
Tariff  Act.  This  provision  requires  that 
we  base  profit  on  sales  made  in  the 
ordinary  course  of  trade  which,  in  turn, 
do  not  include  sales  that  we  disr^arded 
as  a  result  of  the  below-cost  test  See 
section  771(15)  of  the  Tariff  Act 
Furthermore,  we  do  not  believe  that  we 
should  retain  the  fiill  costs  of 
disregarded  sales  while  setting  those 
sales'  profits  to  zero.  The  use  of  partial 
information  from  the  sales  would  distort 
the  profit  rate  for  sales  in  the  ordinary 
course  of  trade  and  fixistrate  the  intent 
of  the  statute. 

Comment  3:  NSK  and  NSK/RHP  argue 
that  the  Department  erred  when  it 
calculated  CV  profit  based  upon  the  HM 
database.  Respondents  contend  that  the 
HM  database  consists  of  sample-week 
sales  and  is  not  representative  of  its  HM 
profit  experiences  with  respect  to  the 
class  or  kind  of  merchandise.  NSK  and 
NSK/RHP  maintain  that  the  SAA 
intended  the  Department  to  use 
Financial  Statement  profit  when 
determining  CV  profit  and  that  the 
Department  must  apply  the  preferred 
profit  methodology  at  the  model- 
specific  or  family-specific  level  or  it 
must  resort  to  one  of  the  alternative 
profit  methodologies. 

Torrington  rebuts  that  respondents 
offar  no  evidentiary  or  rational  basis  for 
concluding  that  the  HM  database  is  not 
representative  of  the  profit  experiences 
in  the  HM  when  sample  week  sales  are 
reported. 

Department's  Position:  We  disagree 
with  NSK  and  NSK/RHP.  We  rejected 
this  argiunent  in  AFBs  VI,  stating  that 
HM  sales  and  cost  data  provided  by 
respondents  on  a  sampled  basis  does 
not  render  such  data  inappropriate  for 
purposes  of  calculating  CV  profit 
Purauant  to  the  statutory  authority 
provided  at  section  777A  of  the  Tariff 
Act,  we  routinely  use  data  in  our 
analysis  that  has  been  reported  on  a 
sampled  basis.  Thus,  the  statute  does 


not  explicitly  provide  for  such  an 
automatic  eliioination  of  these  profit 
methodologies  in  such  cases.  See  our 
response  to  Comment  1  of  section  6.C  of 
AFBs  VI,  62  FR  at  2112,  for  a  more 
comprehensive  discussion  on  this  topic. 

Comment  4:  SNR  France  argues  that 
the  CV  profit  the  Department  calculated 
for  CRBs  is  based  on  U.S.  sales  rather 
than  on  HM  sales.  Moreover,  SNR 
France  asserts  that  this  calculation  is 
unlawful  because  it  is  not  based  on  the 
actual  profit  that  SNR  France  earns  on 
HM  sales  of  the  foreign  like  product 
made  in  the  ordinary  course  of  trade. 
Specifically,  SNR  France  contends  that 
the  Department  based  its  profit 
calculation  on  costs  taken  from  SNR 
France's  U.S.  CV  database  which,  SNR 
France  argues,  is  a  mere  microcosm 
when  compared  to  its  total  HM  sales. 
SNR  France  suggests  that  the 
Department  shoiild  instead  calculate  a 
profit  ratio  based  on  its  finAnrinj 
statements. 

Torrington  points  to  the  fact  that  the 
Department  did  not  request  COP  data 
from  SNR  France  for  OlBs.  Torrington 
states  that,  while  SNR  France  suggests 
that  financial-statement  data  would  be  a 
more  appropriate  proxy  for  the  entire 
profit  calculation,  Torrington  contends 
that  SNR  France  failed  to  propose 
appropriate  ratios  based  on  the  financial 
statements.  Moreover,  Torrington  asserts 
that  this  data  would  necessarily  include 
non-scope  products. 

Department's  Position:  We  disagree 
with  SNR-France.  We  must  balance  the 
need  to  calctdate  an  accurate  margin 
with  the  need  to  reduce  the  burden  on 
respondents.  Because  we  did  not 
request  complete  COP  data  for  SNR- 
France's  sales  of  CRBs,  we  were  unable 
to  calculate  CV  profit  under  the 
"preferred  methodology"  of  section 
773(e)(2)(A).  Instead,  we  calculated  CV 
profit  based  on  the  following 
methodology. 

We  subtracted  the  home  market  COP 
bom  the  home  market  sales  value. 
Home  market  COP  consists  of  three 
costs:  COM,  interest  expenses,  and  G&A 
expenses.  First,  we  aggregated  the 
expenses  reported  in  the  CV  dataset 
Then,  we  calculated  the  ratio  of  variable 
COM  to  total  COM  based  on  data 
contained  in  the  CV  dataset  We  applied 
this  ratio  to  the  variable  COM  reporCsd 
in  the  home  market  sales  dataset  Thus, 
we  created  a  reasonable  proxy  for  home 
market  total  COM.  Likewise,  we 
calculated  a  ratio  of  G&A  and  interest 
expenses  to  the  total  COM  reported  in 
the  CV  dataset  We  multiplied  each  of 
these  ratios  by  the  home  market  total 
COM.  Finally,  we  summed  these 
amounts  to  arrive  at  total  home  market 
COP. 


This  methodology  results  in  a 
reasonable  estimation  of  COP,  since  the 
major  element  in  COP,  the  variable 
COM,  is  an  actual  amount  and  the  proxy 
is  limited  to  fixed  costs.  G&A,  and 
interest  expenses.  Thus,  this  is  a 
reasonable  methodology  allowed  under 
section  773(e)(2)(B)(iii). 

We  agree  with  Torrington  that  SNR- 
France's  financial  statements  would 
contain  data  for  non-scope  merchandise. 
Thus,  SNR's  suggested  methodology 
would  be  a  proxy  as  well.  The  record 
does  not  support  the  conclusion  that 
SNR-France's  finnnriwl  statements 
would  form  a  more  appropriate  proxy 
nor  has  SNR-France  established  that  the 
Department's  ciunrent  methodology  is 
distortive.  Therefore,  we  have  not 
changed  the  methodology  we  used  in 
our  preliminary  resiilts. 

Comment  5:  NPBS  contends  that  the 
Department  calculated  a  level-of-trade- 
specific  profit  mistakenly  for  purposes 
of  calculating  CV.  NPBS  asserts  that 
profit  for  CV  should  not  be  calculated 
by  level  of  trade,  particulariy  when 
there  is  no  match  between  HM  and  U.S. 
levels  of  trade.  NPBS  argues  further  that 
calculating  CV  profit  by  level  of  trade  is 
contrary  to  law.  Qting  section  733(e)  of 
the  Tariff  Act,  NPBS  asserts  that  the 
statute  says  nothing  about  level  of  trade 
in  describing  how  to  calculate  CV. 
NPBS  also  asserts  that  the  SAA  says 
nothing  about  calculating  profit  far  CV 
on  a  level-of-trade  basis.  To  the 
contrary,  citing  the  SAA  at  839-841, 
NPBS  asserts  that  Congress  intended  the 
Department  to  calculate  profit  for  CV  on 
a  company-wide  basis.  NPBS  concludes 
that  it  would  be  bad  policy  to  calculate 
CV  profit  by  level  of  trade  because  it 
would  make  dumping  calculations 
unpredictable. 

'Torrington  requests  that  the 
Department  reject  NPBS's  argiunents. 
Torrington  asserts  that  the  lack  of 
explicit  instructions  in  the  law  does  not 
prevent  the  Department  from  calculating 
profit  for  CV  on  a  level-of-trade  basis.  In 
support  of  this  argiunent,  Torrington 
cites  Mobile  Communications  Corp.  of 
America  v.  F.C.C.,  77  F.3d  1399, 1404- 
05  p.C  Or.  1996).  Torrington 
concludes  that  the  methodology 
represents  a  reasonable  interpretation  of 
the  statute's  requirements. 

Department's  Position:  We  agree  with 
petitioner.  Profit  for  CV  should  be 
calculated  on  a  level-of-trade  basis 
because  the  level-of-trade-specific  profit 
calculation  recognizes  that  profit  levels 
may  differ  depending  on  the  level  of 
trade.  Thus,  in  the  final  results  we 
calculated  NPBS's  profit  for  CV  on  a 
level-of-trade-specific  basis  for  each 
class  or  kind  of  merchandise.  See  our 
response  to  Comment  1  of  section  6.C  of 
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AFBs  VI,  62  PR  2081  at  2112,  for  more 
infonnatioQ  on  our  methodology  for  the 
calculation  of  profit  for  CV. 
SD.  AffUiated-Party  Inputs. 

Coaummt  1:  NSK  contends  that  the 
Department  has  no  reasonable  basis  for 
requiring  the  submission  of  cost 
information  on  inputs  from  affiliated 
suppliers  and  should  therefore  accept 
the  transfer  prices  of  such  products  as 
NSK  reported. 

Torrington  argues  that  the  Department 
should  reject  NSK's  argument  for  the 
reasons  the  Department  set  forth  in 
detail  in  AFBs  VI. 

Department's  Position:  We  disagree 
with  NSK.  NSK  made  an  identical 
argimient  in  the  prior  review  with 
respect  to  this  issue,  which  we  rejected, 
and  NSK  offers  no  new  arguments  few 
altering  our  position.  Pursuant  to 
section  773(fX2)  of  the  Tari^  Act,  we 
geneially  use  the  transfer  price  of  inputs 
purchased  from  an  affiliated  suppliw  in 
detennimng  COP  and  CV,  provided  that 
the  transaction  occurred  at  an  arm's- 
length  price.  In  determining  whether  a 
transaction  occurred  at  an  arm's-length 
price,  we  generally  compare  the  transfer 
price  between  the  affiliated  parties  to 
the  price  of  similar  merchandise 
between  two  unaffiliated  parties.  If 
transactions  of  similar  merchandise 
betKveen  two  unaffiliated  parties  are  not 
available,  we  may  use  the  affiliated 
supplier's  COP  for  that  input  as  the 
innnmation  available  as  to  what  the 
amount  would  have  been  if  the 
transaction  had  occurred  between 
unaffiliated  parties.  In  the  case  of  a 
transaction  between  affiliated  persons 
involving  a  major  input,  we  use  the 
highest  of  the  transfer  price  between  the 
affiliated  parties,  the  market  price 
between  imaffiliated  parties,  and  the 
affiliated  supplier's  cost  of  producing 
the  major  input.  See  AFBs  VI  at  2115. 
Therefore,  we  have  not  altered  our 
methodology  for  these  final  results. 

Comment  2:  NSK  argues  that  the 
Department  should  recognize  the 
unique  situation  pertaining  to  a  certain 
affiliated  supplier  of  inpuU  and 
determine  that  purchases  from  this 
supplier  were  made  at  arm's-lengdi 
prices. 

Torrington  argues  that  the  situation 
pertaining  to  this  supplier  does  not 
demonstrate  that  purchases  &om  the 
supplier  were  necessarily  made  at 
arm's-length  prices. 

Department's  Position.-  We  disagree 
with  NSK.  NSK  made  an  identical 
argument  in  the  prior  review  with 
respect  to  an  affiliated  supplier,  which 
we  rejected,  and  offers  no  new 
arguments  to  convince  us  to  altn  our 
position.  See  AFBs  VI  at  2115.  There  is 


no  evidence  on  the  record  that  indicates 
that  purchases  from  this  supplier  were 
necessarily  made  at  arm's-length  prices. 
Therefore,  we  have  made  no  chai^  in 
our  treatment  pf  this  supplier  for  the 
final  results. 

Comment  3:  NSK  argues  that  the 
Department  should  not  regard  a  certain 
type  of  input  as  a  major  input  because 
this  type  of  input  does  not  meet  the 
statutory  definition  of  major  inputs. 

Torrington  argues  that  NSK  does  not 
dispute  ttkat  this  type  of  input  is  an 
essential  component  of  many  types  of 
bearings  and  that  NSK's  reported  data 
demonstrates  that  this  type  of  input  can 
account  for  a  significant  percentage  of 
the  cost  of  manufacture. 

Department's  Position:  We  disagree 
with  NSK.  NSK  made  an  identical 
argument  in  the  prior  review  with 
respect  to  this  type  of  input,  which  we 
rejected,  and  ofEers  no  new  arguments 
for  altering  our  position.  See  AFBs  VI  at 
2116.  Therefore,  we  have  made  no 
change  in  our  treetment  of  this  type  of 
input  for  the  final  results. 

Comment  4:  Nachi  contends  that  the 
Department  should  not  reject  its 
reported  cost  of  affiliated-party  inputs. 
Nachi  asserts  that  the  Department 
misunderstood  its  characterization  of  its 
methodology  for  reporting  such  costs 
and  the  underlying  reasons  for  using 
this  methodology.  Nachi  explains  t^t 
its  affiliated  suppliers  were  small, 
captive  producers  that  lacked  the 
capability  to  provide  product-specific 
cost  information.  Nachi  contends  that,  if 
the  affiliate  is  profitable  during  the  POR. 
the  transfer  price  must  necessarily  be 
above  the  affiliate's  cost  of  producing 
the  input  By  contrast,  if  an  affiliate  had 
operated  at  a  loss  during  the  POR,  Nachi 
asserts  that  it  nvould  have  reported  the 
COP  for  the  input.  Nachi  notes  that  it 
reported  the  transfer  price  for  purchases 
from  all  affiliates  because  all  of  its 
affiliates  were  profitable  during  the 
POR.  Nachi  also  asserts  that  the 
Department  accepted  this  methodology 
in  every  prior  review  in  which  Nachi 
participated. 

Tomngton  argues  that  the  overall 
profitability  of  an  affiliated  supplier  is 
not  determinative  as  to  whether  the 
transfer  prices  of  particular  inputs  are 
above  cost  or  reflect  arm's-length  prices. 
Torrington  notes  that  Nachi  did  not 
provide  prices  of  sunilar  inputs  it 
obtained  from  unaffiliated  suppliers. 
Torrington  further  contends  that  the 
Department's  preliminary  determination 
to  reject  Nachi's  reported  cost  of 
affiliated-party  inputs  is  in  accordance 
with  the  precedent  the  Department  set 
vaAFBs  Wat  2115. 

Department's  Poeition:  We  disagree 
with  Nachi.  We  require  costs  to  be 


reported  on  a  product-specific  basis. 
Though  Nachi's  affiliated  suppliers  may 
have  been  captive  to  Nachi  during  the 
POR  and  though  these  suppliers  may 
have  all  been  profitable,  die  fact  remaiiM 
that  some  inputs  may  have  been  sold  at 
transfsT  prices  which  were  below  the 
affiliate's  cost  of  producing  the  input 
during  the  POR.  Finally,  we  note  that 
each  review  stands  alone  and  the  feet 
that  we  accepted  Nachi's  methodology 
in  prior  reviews  is  not  determinative  of 
which  methodology  we  use  in  this 
review.  Because  Nachi  did  not  report  its 
data  in  such  a  way  that  we  could 
determine  whether  all  affiliated-party 
inputs  were  sold  at  a  transfer  price 
which  was  below  the  affiliate's  cost  oi 
producing  the  input  on  a  product- 
specific  basis,  for  these  final  results  we 
have  used  the  fects  available  as 
described  in  our  preliminary  analjrsia 
memorandum  for  Nachi  dated  Mairch 
28, 1997. 

Comment  5:  Torrington  contends  that 
NMB/Pelmec  reported  COP  and  CV  for 
all  models  using  transfiar  prices  for 
inputs  purchased  from  affiliated  parties. 
Torrington  asserts  that  the  transfer  price 
of  the  input  material  did  not  exceed  the 
OOP  of  that  material  in  all  cases. 
Torrington  argues  that,  in  conformance 
with  the  policy  the  Department 
enunciated  in  AFBs  VI,  the  Department 
should  use  the  higher  of  the  transfer 
price,  cost,  or  market  value  for  major 
inputs  NMB/Pelmec  obtained  from  its 
affiliated  companies. 

NMB/Pehnec  rebuts  that  the 
Department  is  not  strictly  required  to 
use  COP  in  every  instance,  especially  in 
the  case  where  transfisr  price  exceeds 
COP  for  the  vast  majority  of  inputs. 
Citing  the  preamble  of  Antidumping 
Duties;  Countervailing  Duties  Final 
Rule,  62  FR  27296,  27362  (May  19, 
1997),  NMB/Pelmec  ctmtends  that  the 
Department  has  the  discretion  to  use 
transfer  prices  after  considering  the 
specific  fects  of  each  case.  NMB/Pelmec 
also  notes  that,  in  other  comparable 
aspects  of  the  antidumping  margin 
calculation,  such  as  the  below-cost  test 
for  HM  sales,  the  Department  does  not 
automatically  exclude  all  below-cost 
prices  as  long  as  the  vast  majority  are 
above  cost 

Department's  Position:  We  agree  with 
Torrington  that  we  should  have  used 
COP  in  cases  where  COP  exceeded 
transfer  price  for  the  value  of  affiliated- 
party  major  inputs  for  NMB/Pelmec  We 
have  made  this  change  for  the  final 
results.  See  our  response  to  comment  1 
of  section  6.D  of  AFBs  VI  at  2115  for  a 
comprehensive  discussion  of  our 
practice  with  regard  to  aCfiliated-party 
inputs. 


IMI 


Comment  6:  Torrington  argues  that 
NTN  Japan  purchased  components  from 
an  affiliated  supplier  at  prices  below  the 
cost  of  producing  such  items. 
Twrington  states  that  it  based  its 
examination  on  a  submission  made  by 
NTN  Japan's  affiliated  party  bx  the 
record  of  these  reviews.  Torrington 
argues  that  the  Department  should 
restate  NTN  Japan's  reported  COP  to 
reflect  arm's-length  values  for  those 
models  in  which  NTN  Japan  purchased 
components  from  this  affiliated  party. 
Torrington  also  mainhiina  that  the 
Department  should  request  all  necessary 
information  from  NTN  Japan  to  restate 
such  values  or  apply  facts  available  if 
NTN  Japan  is  iuud>le  to  provide  such 
information. 

NTN  Japan  argues  that,  while  it 
received  a  public  version  of  the 
■igument  regarding  transfer  prices  from 
NTN  Japan's  affiliated  supplier,  it  did 
not  receive  the  full  argument  because 
Torrington  had  deleted  the  proprietary 
information.  NTN  Japan  objects  to  its 
denial  of  access  through  its  coimsel  to 
this  information  and  notes  that  NTN 
J^Mn's  affiliated  party  prnmitted  such 
access  to  the  orig^ial  submission  from 
wdiich  Torrington  conducted  its 
analysis. 

Ospartment  Position:  We  agree  with 
Torrington  in  part.  After  re-examining 
the  record,  we  determine  dtat  NTN 
Japan's  costs  should  be  restated  because 
the  transfer  prices  from  some  affiliated 
parties  were  below  the  affiliate's  GCH'. 
However,  since  it  is  unclear  from  the 
record  for  which  models  NTN  Japan 
uses  the  purchased  components,  we  are 
unable  to  restate  NTN's  costs  on  a 
model-specffic  basis.  Therefore,  we  are 
applying  facts  available  to  NTN  Japan's 
costs.  Because  of  the  proprietary  nature 
of  the  information  we  are  using,  we 
cannot  discuss  the  facts  available  we  are 
applying  in  this  public  notice.  See  NTN 
Japan's  final  results  analysis 
memorandiui  dated  Septembw  22. 1997 
for  a  complete  discussion  of  the  facts 
available  we  are  using  to  restate  NTN 
Japan's  costs.  Finally,  whife  we  note 
NTN  Japan's  objection  to  being  denied 
access  to  the  proprietary  version  of 
Torrington's  arguments,  we  could  not 
redress  the  situation  due  to  the 
circumstances  surrounding  the 
treetment  of  proprietary  information  in 
this  case.  For  a  complete  discussion  of 
these  circiunstances,  see  Memorandum 
from  Greg  Thompson  to  the  File  dated 
September  22, 1997. 

5S  AbnMmalty  Higfi  Profits 

Comment  1 :  Torrington  argues  that  no 
respondent  has  shown  adequately  that 
proiBts  it  earned  on  cntain  sales  were 
aberrational  or  abnormal  or  otherwise 


should  be  disregarded  for  purposes  of 
calculating  CV  profit  Torrington  notes 
that  the  statute  does  not  address 
abnormal  profits  but  provides  that  sales 
which  are  outside  the  ordinary  course  of 
trade  should  be  excluded  from  the 
calculation  of  NV  and  likewise  the 
calculation  of  CV  profit.  Torrington 
states  that,  once  the  Department  has 
excluded  sales  outside  the  ordinary 
course  of  trade  from  the  calculation  of 
NV,  the  Department  has  already  ensured 
that  it  will  use  no  sales  with  abnormally 
high  profits  in  its  CV-profit  calculation. 
Torrington  therefore  concludes  that  it  is 
illogical  for  the  Department  to  re- 
examine the  remaining  sales  for 
abnormally  high  profits  before 
calculatiiw  a  (^-profit  rate. 

Similarly,  Tomngton  contends  that,  if 
a  respondmit  fails  to  submit  adequate 
information  to  establi^  that  particular 
sales  were  outside  the  ordinary  course 
of  trade,  the  Department  need  not  re- 
examine the  same  sales  to  determine 
'whether  some  sales  involved 
abnormally  high  profits.  Torringtcm 
concludes  that,  because  it  is  rational  to 
maximjge  profits,  evidoice  that 
maximum  profits  were  extracted  cm 
some  subset  of  total  sales  is  not  alone 
sufficient  to  indicate  that  profits  were 
abnormal  and  that  thne  is  no  profit 
margin  that  is  abnormally  hi^  simply 
by  refsrence  to  the  costs  at  prices  in  Uw 
abstract 

Qting  section  773(a)(1)(B)  of  the 
Tariff  Act.  INA.  NSK.  NSK/RHP,  NTN, 
and  SKF  argue  that  the  Department  in 
determining  NV.  must  disregard  sales 
which  have  "abnormally  high"  profits 
outside  the  ordinary  course  of  trade. 
NTN,  NSK,  and  NSK/RHP  claim  that  the 
Deputment's  new  regulations  at 
351.102(b)  and  the  SAA  at  164  give  die 
Depertment  clear  instruction  to  exclude 
sales  made  with  abnormally  high  profits 
and  sales  made  at  aberrational  prices  as 
outside  the  ordinary  course  of  trade. 
INA  and  NTN  argue  that  sales  with 
abnormally  high  [m>fits  are  a  category  of 
transactions  whose  inclusion  in  the 
profit  calcidations  would  result  in 
unrepresentative  price  comparisons  and 
distortive  results,  citing  the  SAA  and 
iPSCO  V.  United  States.  714  F.  Supp. 
1211, 1217  (1989).  INA,  NTN,  and  SKF 
assert  that  Torrington  is  inccnrect  in 
arguing  that,  once  the  Department  has 
eliminated  some  sales  which  are  outside 
the  ordinary  course  of  trade,  it  does  not 
need  to  reexamine  the  remaining  sales 
to  determine  if  they  may  have 
atmormally  high  profits  and  are 
therefne  also  outside  the  ordinary 
course  of  trade.  Rather,  respondents 
contend,  the  presence  of  abnormally 
high  profits  supports  the  conclusion 
that  such  sales  are  outside  the  ordinary 


course  of  trade  and,  therefore,  must  be 
excluded  from  the  calculation  of  NV. 
NSK  and  NSK/RHP  assert  that  the 
benchmark  for  concluding  that  sales  are 
outside  the  ordinary  course  of  trade  dus 
to  the  presence  of  abnormally  high 
profits  is  not  abnormally  high  profits 
per  se  but  rather  an  analysis  of  the 
characteristics  of  the  transaction  in  the 
context  of  the  specific  market 

FAG  responds  that  abnormal  profit 
ratios  and  inflated  CVs  resulted  from  the 
Department's  unlawful  calculation  of 
CV  profit  on  a  class-or-ldnd  basis  rather 
than  on  a  foreign-like-product  basis 
(discussed  at  Comment  1  of  section  5.C 
(Profit  for  CV),  above).  Therefore,  FAG 
argues,  the  Department  has  calculated 
almormally  high  profit  rates  unlawfully 
beyond  a  reesonable  degree  of 
nonnality.  FAG  maintains  that  the 
URAA  requires  the  Department  to  first 
calculate  ftoGt  earned  in  connection 
with  the  productfon  and  sale  of  a 
tnmi^  like  product  citing  section 
773(eX2KA)  of  the  Tariff  Act  FAG 
argues  that,  despite  the  Department's 
purported  use  of  this  "fioieign  like 
inoduct"  methodology,  the  Department 
actually  determines  profit  by  iwfansMje 
to  total  revenue  and  total  cost  of  all 
class-or-kind  sales  which  pass  the  cost 
test  FAG  argues  that,  because  the 
Department  determined  profit  rates  oo  a 
clsss-or-kind  basis  according  to  section 
773(eK2)(BXi).  it  should  not  exclude 
from  the  calcidation  of  profit  those  sales 
made  briow  cost  while  including  salss 
with  abnormally  high  profi|s.  By 
eliminating  sales  in  this  manner,  FAG 
contends,  the  Department  has  cieatad 
I»ofit  rates  which  do  not  reflect 
ordinary  experience.  FAG  argues  that 
determination  of  profit  rates  on  a 
cat^ory  of  sales  more  general  than  the 
foreign  like  product  requires  inclusion 
of  all  sales  regardless  of  whether  they 
vfere  made  in  the  cndinary  course  of 
trade.  FAG  requests  that  the  Department 
recalculate  profit  rates  based  on  all  sales 
of  the  product  group  without  regard  to 
whether  those  sales  were  made  in  the 
ordinary  course  of  trade. 

Deportment's  Position:  We  agree  widi 
Torriiagton  that  no  respondent  has 
adequately  shown  that  profits  esmed 
were  aberrational  or  abnormal  or 
otherwise  outside  the  ordinary  course  of 
trade.  As  in  past  reviews,  the  fiMrt  that 
a  respondent  identifies  sales  as  having 
abnormally  high  profits  does  not 
necessarily  render  such  sales  outside 
the  ordinary  course  of  trade.  Profits  are 
not  automatically  abnormally  high  aiul 
such  sales  are  not  automatically  outside 
the  ordinary  course  of  trade  for 
purposes  of  computing  CV  profit  simply 
because  certain  HM  sales  had  profits 
higher  than  those  of  other  sales.  In  Large 
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Newspaper  Printing  Presses  and 
Components  Thereof,  HTietAer 
Assembled  or  Unassembled.  From 
Germany  (61  FR  38166.  July  23,  1996), 
we  stated  that,  in  order  to  determine 
that  profits  are  abnormally  high,  there 
must  be  certain  unique  or  unusual 
chaiBcteristics  related  to  the  sales  in 
question.  Verification  of  the  designation 
of  certain  sales  as  having  abnormally 
high  profits  merely  proves  that  the 
respondent  identified  sales  as  having 
abnormally  high  profits  in  its  own 
records.  This  evidence  does  not  indicate 
that  such  sales  were  made  outside  the 
ordinary  course  of  trade  for  purposes  of 
caloilating  NV  in  these  reviews. 
Accordingly,  we  excluded  no  HM  sales 
from  the  CV- profit  calculation  on  the 
basis  of  finding  abnormally  high  profits. 

We  disagree  with  FAG's  contention 
that  abnormal  profit  ratios  and  inflated 
CVs  resulted  from  our  unlawful 
calculation  of  CV  profit  on  a  class-or- 
kind  basis  rather  than  on  a  foreign-like- 
product  basis.  See  our  position  with 
respect  to  "Profit  for  Ck)nstructed 
Value"  above.  With  respect  to  FAG's 
argtiment  that  we  should  not  have 
eliminated  sales  below  cost  from  our 
analysis  while  Including  those  sales  it 
believes  to  have  been  made  with 
abnonnally  high  profits,  vire  note  that  we 
have  followed  the  requirements  set  facth 
in  section  773(eK2XA)  of  the  Tariff  Act 
By  adculafing  the  profit  earned  in 
cormection  with  the  sale  of  the  foreign 
like  product,  we  have  examined  HM 
sales  properly  to  determine  if  they  were 
made  within  the  ordinary  course  of 
trade.  Upon  examining  these  sales,  we 
have  eliminated  from  our  consideration 
all  below-cost  sales  disregarded  under 
section  773(b)  of  the  Act,  as  these  fsll 
outside  the  ordinary  course  of  trade.  As 
stated  above,  respondents  have  not 
provided  adequate  evidence  to  support 
the  conclusion  that  any  sales  which 
resulted  In  abnonnally  high  profits  were 
outside  the  ordinary  course  of  trade.  No 
unique  or  unusual  characteristics 
related  to  these  sales  were  demonstrated 
by  any  respondent.  For  these  reasons, 
we  have  not  excluded  HM  sales  on  the 
basis  of  abnormally  high  profits.  Once 
we  have  eliminated  sales  outside  the 
ordinary  course  of  trade  from  the  HM 
database,  our  profit  methodology 
reflects  the  profit  experience  fully  of  the 
companies  for  those  sales  made  within 
the  ordinary  course  of  trade  and  is, 
therefore,  reasonable. 

Comment  2:  INA  claims  that  there 
was  one  specific  sale  in  the  HM  in  the 
INA-FRG  HM  sales  list  that  by  any 
measure  was  made  at  an  abeintional 
price  with  an  abnormally  high  profit 
INA  aigues  that  this  is  a  sufficient  basis 
for  concluding  that  the  sale  was  outside 


the  ordinary  course  of  trade  and  should 
be  excluded  from  the  Department's  final 
margin  calculations.  INA  cites  section 
773(a)(1)(B)  of  the  Tariff  Act.  believing 
that  it  provides  examples  of  this  type  of 
transaction  that  may  be  considered  to  be 
outside  the  ordinary  course  of  trade. 
DMA  also  points  to  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled,  From  Germany  (61  FR 
38166,  July  23, 1996),  where  the 
Department  rejected  arguments  that 
sales  with  abnormally  high  profit 
margins  should  be  excluded  from  NV, 
saying  that  "numerical  profit  amotmts" 
alone  were  not  enough  to  show  that  the 
profits  were  abnormally  high  and  that 
"there  must  be  certain  unique  or 
unusual  characteristics  related  to  th* 
sales  in  question"  (at  38178).  However, 
INA  assOTts  that  that  case  should  not  be 
read  to  exclude  the  possibility  that  in  a 
particular  case  "nimierical  profit 
amounts"  alone  would  be  mifficient, 
since  the  SAA  at  164  specifically 
identifies  abnormaUy  high  profit, 
without  more,  as  a  circumstance  which 
would  qualify  as  "mking  a  sale  outside 
the  ordinaiy  course  of  trade.  In  sum, 
INA  assarts  that  the  use  of  this  sale  in 
the  calculation  of  NV  would  result  in 
irrational  and  unrepresentative  results 
which  is  what  the  "ordinary  course  of 
trade"  requirement  of  the  statute  is 
intended  to  prevent.  Accordingly,  INA 
contends,  the  Department  should 
exclude  the  transaction  from  its  final 
calculations. 

In  rebuttal,  T(»rington  argues  that  the 
Department  should  not  exclude  any  HM 
sales  allegedly  made  at  aberrational 
prices  or  with  abnormal  profits. 
Torrington  also  refers  back  to  its 
argument  that  no  respondent  has  shown 
adequately  that  profits  each  earned  on 
certain  sales  were  "aberrational"  or 
"abnormal"  or  otherwise  should  be 
disregarded  for  purposes  of  calculating 
CV-profit  rates  for  these  reviews. 

Lhpaitment's  Position:  We  disagree 
with  INA.  The  presence  of  profits  higher 
than  those  of  numeroiis  other  sales  does 
not  necessarily  place  the  sale  outside 
the  ordinary  course  of  trade  for 
purposes  of  computing  CV  profit  In 
order  to  determine  that  a  sale  is  outside 
the  ordinary  course  of  trade  due  to 
abnormally  high  profits,  there  must  be 
caitain  unique  and  nmiaiial 
characteristics  related  to  the  sale  in 
question.  However,  the  respondents 
have  provided  no  information  other 
than  the  numerical  profit  amounts  to 
support  their  contention  that  certain 
HM  sales  had  abnormally  high  profits. 
Accordingly,  we  have  not  excluded 
INA's  specific  sale  from  the  CV-profit 
calculation. 


5  J'.  Credit  and  Inventory  Costs 

Comment  1: 

NSK  and  NSK-RHP  claim  that  the 
Department  made  a  clerical  error  in  its 
calc\ilation  of  imputed  credit  and 
inventory  carrying  costs  for  CV. 
Respondents  contend  that  this  clerical 
enor  underitates  imputed  credit  and 
inventory  carrying  costs  since  the  ratios 
the  Department  used  to  calculate  these 
adjustments  are  based  on  a  price 
denominator  that  includes  movement 
charges  while  the  values  to  which  the 
Department  applied  the  ratios  are  net  of 
movement  charges.  They  request  that 
the  Department  correct  this  error  by 
either  removing  movement  charges  from 
the  price  denominator  used  in  the  ratio 
calculation  or  adding  movement  charges 
to  the  values  to  which  the  Depaitmeot 
applies  these  ratios. 

SKF  France,  SKF  Germany,  SKF  Raly. 
SKF  Sweden,  and  Torrington  agree  that 
the  Department  committed  a  clerical 
error  in  its  calculation  of  imputed  credit 
and  inventory  carrying  costs  for  CV. 
These  parties  also  agree  with  NSK's  and 
NSK-RHP's  suggested  methodology  for 
correcting  the  error. 

Department's  Position:  We  disagree 
with  the  interested  parties'  assertion 
that  the  methodology  we  applied  frir  the 
preliminary  results  was  a  clerical  error 
since  it  was  intentional.  However,  upon 
considering  all  comments  on  our 
methodology,  we  have  decided  to  make 
a  change  to  our  methodology  since  it 
understates  the  imputed  credit  and 
inventory  carrying  costs  we  calculated 
for  CV.  To  correct  the  problem,  we 
deducted  movement  charges  from  the 
denominator  of  the  ratio  calculations  we 
used  to  derive  imputed  credit  and 
inventory  calxying  costs  fiw  CV.  This 
ensures  that  the  ratios,  and  values  to 
whieh  we  apply  them,  are  comparable. 

Comment  2:  SNR  France  asserts  that 
the  Department  used  a  price-based 
denominator,  i.e.,  total  HM  price, 
erroneously  in  the  calculation  of  ratios 
used  to  derive  imputed  credit  and 
inventory  carrying  costs  for  CV.  SNR 
France  contends  that  since  the 
Department  applies  these  ratios  on  a 
cost  basis  it  must  also  calculate  the 
ratios  on  a  cost  basis  by  using  HM  total 
COP  in  the  denominator.  SNR  France 
notes  that  the  IDepartment  made  this 
change  for  the  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  62  FR  34201  (June  25, 1997)  in 
AFBsVI. 

Department's  Position:  As  we 
explained  in  response  to  Comment  1  of 
this  section,  a  change  in  the 
denominator  of  the  ratio  calculation  is 
necessary  for  the  sake  of  comparability. 
However.  «ve  do  not  agree  with  the 
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change  SNR  France  requested.  To  derive 
imputed  credit  and  inventory  carrying 
costs  for  CV,  which  is  a  surrogate  for 
HM  price,  we  apply  the  ratios  to  a  CV 
that  includes  the  CXDP,  direct  selling 
expenses,  indirect  selling  expenses, 
commissions,  profit,  and  packing.  Thus, 
the  CV  we  use  is  essentially  on  the  same 
basis  as  the  price  in  the  denominator  of 
the  ratio  calculation  because  both 
include  and  exclude  the  same  expenses 
(except  movement  expenses,  an  error  we 
corrected  for  these  filial  results  pursuant 
to  Comment  1  of  this  section). 
Furthermore,  we  believe  that  an 
allocation  based  on  price  is  more 
appropriate  than  one  based  on  cost 
because  we  calculate  imputed  expenses 
by  applying  an  expense  factor  to  the 
price,  not  ^  cost,  of  transactions. 

5.G.  Other  Issues 

Comment  1 :  Torrington  argues  that,  in 
die  instant  review.  NTN  allocated  its 
leported  COP  and  CV  selling  expenses 
on  the  basis  of  levels  of  trade. 
Torrington  contends  that,  in  the  1994/95 
review,  with  respect  to  U.S.  indirect 
*«»ll''"fl  expenses,  the  Department  did 
not  accept  this  allocation  method 
because  NTN  could  not  demonstrate 
how  these  expenses  were  attributable  to 
diffarent  levels  of  trade.  Torrington 
asserts  that  for  these  final  results,  the 
Department  should  reach  the  same 
conclusion  as  it  did  in  the  AFBs  VI 
isview  and  recalculate  NTN's  CC^  and 
CV  selling  expenses. 

NTN  argues  that  although  the 
Department  did  not  accept  NTN's 
selling  expenses  based  on  level  of  trade 
in  AFBs  VI,  the  Department  did  pennit 
such  level-of-trade-based  selling 
expenses  in  previous  reviews.  NTN  also 
argues  that,  in  the  most  recently 
completed  TRB  review  in  which  it  was 
involved,  the  Department  accepted  its 
level-of-trade-based  selling  expenses 
and  even  stated  that  they  "prevent 
distortion"  (citing  Tapered  Roller 
Bearings,  Finisheid  and  Unfinished  from 
Japan;  Final  Results  of  Administrative 
Review,  61  FR  57629,  57636  (Novranber 
7, 1996)).  NTN  points  out  that  the 
Department  did  not  make  any  changes 
in  the  preliminary  results  of  review  to 
NTN's  reported  level-of-trade-based  HM 
selling  expenses  and  states  that  the 
Department  normally  uses  such  selling 
expenses  in  its  CV  calculations.  Further, 
NTN  argues  that,  absent  Torrington 
raising  the  argument  that  NTN's  HM 
selling  expenses  be  denied,  the 
Department  should  accept  NTN's 
reportad  level-of-trade-based  selling 


sportnent  Position:  We  agree  with 
Taaington  that  these  expenses  should 
not  be  allocated  based  on  level  of  trade. 


The  err  remanded  this  issue  to  the 
Department  in  The  Timken  Company  v. 
United  States  on  May  31, 1996  (see  Slip 
Op.  96-86  for  the  1990/92  reviews  of 
the  order  on  TRBs  over  four  inches  from 
Japan).  The  remand  directed  us  to 
recalculate  NTN's  indirect  selling 
expenses  without  regard  to  level  of  trade 
or  explain  our  reasons  why  we  thought 
the  expenses  woe  allocated  OHrectly.  In 
our  remand,  we  explained  that  because 
we  could  not  determine  on  the  besis  of 
the  information  provided  by  NTN 
whether  expenses  varied  according  to 
level  of  trade,  we  recalculated  the 
expense  information  without  regard  to 
level  of  trade.  On  July  3, 1997,  the  OT 
affirmed  our  remand  (see  Slip  Op.  97- 
87).  Consistent  with  our  remand 
determination  in  the  TRB  case,  because 
NTN  has  not  provided  us  with  the 
necessary  information  for  this  review 
period  to  determine  whether  the 
expenses  varied  according  to  level  of 
trade,  we  have  recalculateid  its  expenses 
so  that  they  do  not  reflect  levels  of  trade 
[see  Analysis  Memo  dated  September 
22, 1997). 

6.  Further  hianufacturing 

Comment:  Although  SKF  does  not 
challenge  the  Departinent's 
methodology  in  ^plying  the  special 
rule  of  section  772(e)  in  these  reviews, 
it  suggests  that  the  methodology  for 
determining  whether  there  are  sufficient 
quantities  of  sales  of  non-further- 
processed  subject  merchandise  far 
calculating  a  margin  may  not  be  an 
appropriate  test  under  all 
circumstances. 

Torrington  rebuts  that,  since  SKF  does 
not  contest  the  Department's 
preliminary  results  and  SKF's  comment 
is  not  based  on  the  currant  record,  the 
Department  need  not  address  the  issue. 

Department's  Position:  Since  there  is 
no  information  or  argument  on  the 
record  demonstrating  that  our 
methodology  in  this  case  is 
unreasonable,  we  have  not  changed  our 
methodology  for  these  final  results. 
However,  as  a  general  matter,  we  note 
that  the  statute  has  left  to  our  discretion 
how  to  determine  whether  a  sufficient 
quantity  of  sales  exists.  We  int«id  to 
develop  our  practice  in  this  area  on  a 
case-by-case  basis. 

7.  Packing  and  Movement  Expenses 

Comment  1 :  NSK  argues  that  expenses 
associated  with  repacking  in  the  United 
States  are  not  selling  expenses  and  thus 
should  not  be  included  in  the  selling 
expenses  the  Department  uses  to 
calculate  CEP  profit  Qting  the  statute  at 
sections  772(c)  and  (d),  NSK  contends 
that  repaddng  expenses  are  deducted 
pursuant  to  secticHi  772(cX2KA)  of  the 


statute  and  thus  should  not  be  included 
in  the  CEP-profit  calculation.  In 
addition,  NSK  alleges  that  the 
Department  has  stated  this  implicitly  by 
asking  for  packing  and  repacking 
expenses  in  a  part  of  its  questionnaira 
which  is  separate  from  sellixut  expense. 

Torrington  argues  that  the  Department 
treated  repacking  expenses  as  selling 
expenses  correctly  for  the  purposes  of 
calculating  CEP  profit  Torrington  notes 
that  NSK  reported  that  it  normally  does 
not  perform  repacking  for  U.S.  sales  but 
that  it  does  some  repacking  to 
accommodate  orders  for  smaller 
distributora.  Torrington  contends  that 
this  characterization  is  consistent  with 
the  Department's  treatment  of  repacking 
as  a  selling  expense. 

Department's  Position:  We  disagrsa 
Mtith  NSK.  As  NSK  notes,  section 
772(cM2KA)  of  the  Tariff  Act  coven 
"transportation  and  other  expenses, 
including  warehousing  expenses, 
incurred  in  bringing  the  subject 
merchandise  from  the  original  place  of 
shipment  in  the  exporting  country  to  die 
plaice  of  delivery  in  the  United  States." 
See  SAA  at  153.  We  do  not  view 
repacking  expenses  as  movement 
expenses.  The  repacking  of  subject 
merchandise  in  the  United  States  bean 
no  telationship  to  moving  the 
mwchandise  frtun  one  point  to  another. 
The  fact  that  repacking  is  not  necessary 
to  move  merchandise  is  borne  out  by  the 
fact  that  the  merchandise  was  moved 
from  the  exporting  country  to  the 
United  States  prior  to  repacking.  Rather, 
we  view  repacking  ejqwnses  as  direct 
selling  expenses  respondents  incur  on 
behalf  of  certain  sales  which  we  deduct 
pursuant  to  section  772(dKl)(B)  of  the 
statute.  Section  772(dXlXB)  of  the 
statute  directs  that  CEP  shall  be  reduced 
by  "expeaaes  that  result  from,  and  bear 
a  direct  relationship  to,  the  sale,  such  as 
credit  expenses,  guarantees,  and 
warranties."  We  regard  repacking 
expense  as  a  direct  selling  expense 
because  it  was  performed  on  individual 
products  in  order  to  sell  the 
merchandise  to  the  unaffiliated 
customer  in  the  United  States. 
Presumably,  if  a  respondent  could  have 
sold  the  merchandise  without  repacking 
it,  the  respondent  would  have  done  so. 
Thus,  it  is  an  expense  associated  with 
selling  the  merchandise. 

Section  772(dMlHB)  of  the  Tariff  Act 
does  not  limit  direct  selling  expenses 
deducted  from  CEP  to  credit  expenses, 
guarantees  or  warranties.  Furthermore,   . 
as  noted  in  the  SAA,  under  section 
772(d),  CEP  will  be  calculated  by 
reducing  the  price  of  the  first  sale  to  an 
iinafRliatiiri  customer  in  the  United 
States  by  the  amount  of  any  selling 
expenses  which  result  from,  and  bear  a 
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direct  relatioiuhip  to,  selling  activities 
in  the  United  States.  Finally,  the  format 
of  our  questionnaire  is  not  germane  to 
our  analysis  in  determining  how  we 
treat  reported  expenses.  Accordingly, 
we  have  continued  to  include  repacking 
in  the  pool  of  selling  expenses  we  use 
to  calculate  CEP  profit. 

Ck}nunent  2:  Torrington  asserts  that 
NTN's  reported  HM  packing  expense  is 
overstated  based  on  a  comparison  it 
made  between  the  information  NTN  and 
several  other  Japanese  respondents 
provided.  Torrington  determined  these 
rates  by  dividing  the  reported  packing 
expenses  by  the  reported  gross  unit 
prices.  Torrington  also  asserts  that  NTN 
included  expenses  other  than  packing  in 
its  reported  packing  expense.  La 
addition.  Torrington  alleges  that  NTN 
did  not  provide  all  of  the  worksheets 
necessary  to  support  the  manner  in 
which  NTN  calculates  its  reported 
packing  expense  and  states  that,  given 
this  information,  it  cannot  determine 
whether  exports  were  included  in  the 
reported  expense.  Torrington  mAjntninp 
that,  if  exports  were  included  in  the 
calculation  of  NTN's  packing  expense, 
this  expense  may  be  based,  in  part,  on 
transfer  prices  which  could  yield 
distortive  figures.  Further.  Torrington 
asserts  that  NTN  did  not  allocate  its 
packing  expense  accurately.  Torrington 
maintains  that  NTN  did  not  adhere  to 
the  Department's  requirement,  as 
specified  in  its  questionnaire,  to  report 
the  expense  based  on  identifiable  costs. 
Torrington  suggests  that,  for  the  above- 
mentioned  reasons,  the  Department 
should  either  recalculate  this  expense  or 
use  the  lowest  packing  rate  from  any 
other  Japanese  respondent. 

NTN  contends  that  it  reported  its  HM 
packing  expense  accurately.  NTN  states 
that  the  experience  of  other  Japanese 
companies  has  no  bearing  on  the  actual 
packing  expense  NTN  incurred.  NTN 
also  states  that,  even  if  expenses  other 
than  packing  were  included  in  its 
reported  pacidng  expense,  such 
expenses  are  negligible  and,  therefore, 
would  have  little  impact  on  the  reported 
packing  expense.  In  addition,  NTN 
argues  that  Torrington's  allegation  that 
NTN's  parking  expense  includes  export 
tales  is  incorrect  NTN  m«intiiin«  that 
the  Department  verified  this  expense 
and  found  no  discrepancies  wiUi  regard 
to  this  expense.  NTN  argues  that  it 
allocated  its  packing  expense  correctly 
and  states  that  Torrington's  suggestion 
that  the  Department  recalculate  this 
expense  is  baseless. 

Departinent  Position:  Other 
respondents'  packing  costs  are 
irrelevant  to  determining  the  accuracy 
of  NTN's  claimed  amounts.  We  verified 
the  calculation  and  allocation  of  NTN's 


packing  expenses  and  found  them  to  be 
reasonably  undistortive  (see  verification 
report  dated  May  8, 1997.  at  6). 
Therefore,  we  have  accepted  NTN's 
packing  expenses  as  they  were 
submitted. 

8.  Affiliated  Patties 

Comment  1:  NPBS  states  that  the 
Department  should  not  treat  a  certain 
customer  as  affiliated.  NPBS  explains 
that  the  apparent  basis  for  such 
treatment  is  that  the  customer's 
stockholding  in  NPBS  barely  meets  the 
5-percent  threshold  in  771(33)(E)  of  the 
statute  when  only  the  stock  outstanding 
as  of  the  time  of  the  review  is  taken  into 
account  NPBS  claims  that  in  fiact.  the 
shares  were  previously  held  by 
employees  of  the  NPBS  company  in 
question  that  virould  have  taken  the 
customer's  shareholding  below  the  5- 
percent  threshold.  NPBS  argues  that, 
when  some  employees  retire,  their 
shares  temporarily  are  converted  into 
treasury  stock  but  are  then  re-issued. 
NPBS  claims  that  the  Department 
should  have  included  these  shares  in 
the  denominator  for  the  5 -percent  test 
and,  therefore,  the  Department  would 
not  have  found  the  customer  to  be 
affiliated.  NPBS  contends  that  the 
customer's  minimal  shareholding  does 
not  place  it  in  a  position  to  satisfy  the 
"control"  criterion  of  771(33)(G)  of  the 
Tariff  Act  and,  accordingly,  the 
Department  should  not  treat  the 
customer  as  affiliated. 

Torrington  responds  that  NPBS's 
argument  should  be  rejected.  Torrington 
explains  that  the  Department  applied  its 
test  ccHiectly  on  the  basis  of  facts 
observable  and  verifiable,  rather  than  on 
speculation  that  the  company  expects  to 
reissue  certain  stock,  effectively 
reducing  th^percentage  share  of  the 
customer. 

Department's  Position:  We  agree  with 
petitioner.  For  these  final  results,  we 
have  continued  to  treat  NPBS  and  the 
customer  in  question  as  affiliated.  In 
accordance  with  section  771(33)(E)  of 
the  Tariff  Act,  the  Department  employs 
a  5-percent  stock-ownership  rule  to 
determine  whether  two  parties  are 
affiliated.  The  party  in  question  stated, 
and  we  verified,  that  during  the  POR  it 
held  5  percent  of  the  outstanding  stock 
of  NPBS.  Once  a  party  attains  5-percent 
ownership,  for  whatever  reason,  the 
Department  determines  that  the  parties 
are  affiliated.  Therefore,  we  have 
continued  to  treat  the  two  companies  as 
affiliated. 

Comment  2:  Torrington  contends  that 
the  Department  should  not  excuse  NTN 
fiom  obtaining  sales  information  fiom 
its  affiliated  resellers  in  the  HM. 
Torrington  argues  that  NTN's  excuses 


regarding  the  size  of  its  resellers,  its 
legal  inability  to  obtain  proprietary 
information  from  companies  in  which  it 
holds  a  minority  interest,  the  time 
involved  to  obtain  such  information, 
and  the  insignificant  impact  this 
information  would  have  on  the 
calculated  margin  are  insufficient 
Torrington  also  dismisses  NTN's 
argument  that  the  Department  permitted 
NTN's  reporting  of  sales  to  resellers  in 
prior  reviews  because,  Torrington  states, 
each  review  is  a  separate  proceeding. 
Torrington  maintains  that  NTN  has 
failed  to  demonstrate  the  arm's-length 
nature  of  such  sales.  Torrington  argues 
further  that,  rather  than  disregard  such 
sales  when  they  fail  the  arm's  length 
test,  the  Department  should  apply  facts 
available  to  NTN's  sales  to  affiliated 
resellers.  Torrington  also  argues  that,  if 
the  Department  does  not  apply  facts 
available  to  such  sales,  it  should 
exclude  such  sales  from  the  final  margin 
calculations. 

NTN  contends  that  the  application  of 
facts  available  is  not  warranted  because 
it  provided  responses  to  the 
Department's  questionnaires  and,  as  per 
the  questionnaire,  notified  the 
Department  of  the  difficulty  involved  in 
obtaining  sales  information  from  its 
affiliated  resellers.  NTN  also  argues  that 
the  E)epartment  did  not  request  that 
NTN  provide  the  sales  information  but, 
rather,  requested  an  explanation 
concerning  NTN's  inability  to  obtain 
this  information  which  it  provided 
subsequently. 

Department's  Position:  We  disagree 
with  the  petitioner.  NTN  notffied  us  of 
the  sales  to  affiliated  customers  in  the 
HM  prior  to  answering  our 
questionnaire.  Given  that  these  sales 
constituted  a  small  percentage  of  NTN's 
HM  sales  and  that  collecting  the  data 
was  not  possible,  we  determined  that 
NTN  should  report  the  sales  to  its 
affiliates.  In  the  preliminary  results,  we 
conducted  an  arm's-length  test  and,  in 
accordance  with  section  773(f)(2),  we 
disregarded  those  sales  which  were  not 
made  at  arm's-length  prices.  Based  upon 
these  facts  and  our  determination  not  to 
request  data  concerning  sales  to 
unaffiliated  customers,  we  have 
determined  that  the  application  of  fiacts 
available  is  not  warranted  in  this  case. 

9.  Sample  Sales  and  Prototypes/Zero 
Price  Transactions 

On  June  10, 1997,  the  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
held  that  the  term  "sold"  requires  both 
a  transfer  of  ownerahip  to  an  imrelated 
party  and  consideration.-JVSX'  Ltd.  v. 
United  States,  115  F.3d  965,  975  (CAFC 
1997)  {NSK).  The  CAFC  determined  that 
samples  which  NSK  had  given  to 
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potMitial  customers  at  no  charge  and 
with  no  other  obligation  lacked 
consideration.  Id.  Moreover,  the  CAFC 
found  that,  since  free  samples  did  not 
constitute  "sales,"  they  should  not  have 
been  included  in  calciilating  U.S.  price. 

In  light  of  the  CAFC's  opinion,  we 
have  reevaluated  and  revised  our  policy 
with  respect  to  sales  of  samjiies. 
Therefore,  pursiiant  to  the  CAFC's 
opinion,  the  Department  will  now 
exclude  sample  transacticHU, 
transactions  for  which  a  respondent  has 
established  that  there  is  either  no 
transfer  of  ownership  or  no 
consideration,  from  the  dumping 
calculations. 

This  new  policy  does  not  mean  that 
the  Department  automatically  excludes 
from  analysis  any  transaction  to  which 
a  respondent  applies  the  label 
"sample."  In  fact,  for  these  reviews,  we 
determined  that  there  were  instances 
where  it  is  appropriate  not  to  exclude 
such  alleged  samples  from  our  dimiping 
analysis.  It  is  well-established  that  the 
burden  of  producing  support  rests  with 
the  party  in  possession  of  the  needed 
information.  See,  e.g.,  NTNBearing 
Corporation  of  America  v.  United 
States,  997  F.2d  1453. 1458-59  (CAFC 
1993),  (citing  Zenith  Elecs.  Corp.  v. 
United  States.  988  F.2d  1573, 1583 
(CAFC  1993),  and  Tianjin  Mach.  Import 
&■  Export  Corp.  V.  United  States,  806  F. 
Supp.  1008. 1015  (Crr  1992)).  in  sevraal 
cases,  as  discussed  below,  respondents 
felled  to  demonstrate  or  to  submit    ' 
docimientation  to  show  that  their 
claimed  sample  sales  lacked 
consideration.  When  respondents  felled 
to  support  their  sample  claim,  we  did 
not  exclude  the  allied  samples  from 
our  margin  analysis. 

With  respect  to  HM  sales,  in  addition 
to  excluding  sample  transactions  which 
do  not  meet  the  definition  of  "sales."  we 
may  exclude  sales  designated  as 
samples  or  prototypes  fitim  our  analysis, 
pursuant  to  section  773(a)(1)  of  the 
Tariff  Act.  when  a  respondent  has 
provided  evidence  demonstrating  that 
the  sales  were  not  made  in  the  ordinary 
course  of  trade  as  defined  in  section 
771(15).  We  have  addressed  comments 
regarding  ordinary  course  of  trade 
separately  in  the  section  titled 
"Ordinary  Course  of  Trade." 

With  regard  to  assessment  rates,  in 
order  to  ensure  that  we  collect  duties 
only  on  sales  of  subject  merchandise, 
we  included  the  entered  values  and 
quantities  of  the  sample  transactions  in 
our  calculation  of  the  assessment  rates 
and  set  the  dumping  duties  due  for  such 
transactions  to  zero.  We  have  done  this 
because  U.S.  Customs  will  collect  the  ad 
valorem  (or  per-unit,  where  applicable) 
duty-assessment  rate  on  all  entries  of 


subfect  meirhwadise  regardless  of 
wbedier  the  metchandise  was  a  sample 
transaction.  How«ver.  to  ensure  that 
sample  transactioiM  do  not  dilute  the 
cash  deposit  margin,  we  excluded  both 
the  calculated  U.S.  prices  and  quantities 
for  stunple  transactions  from  our 
calculation  of  the  caah  deposit  rates. 

Comment  1 :  Torrington  argues  that 
the  CAFC's  recent  determinatton  in  NSK 
does  not  require  a  modification  of  the 
preliminary  results  and  that  the 
Department  should  continue  to  include 
in  the  U.S.  database  free  samples  which 
respondents  gave  to  parties  in  the 
United  States.  Torrington  argues  further 
that  the  Department  rejected 
respondents'  claims  property  that 
certain  sales  should  be  excluded  based 
upon  the  information  contained  in 
respondents'  questionnaire  responses. 
Torrington  maintains  that  negative 
inferences  could  be  made  in 
respondents'  questionnaire  responses 
where  respondents  did  not  supply  the 
requested  information.  Torrington 
maintains  further  that  the  Department 
should  determine  whether  to  exclude 
bee  samples  from  the  sales  database  by 
distinguishing  between  situations  where 
sample  recipients  undertake  actual 
obligations  or  engage  in  parallel 
transactions  and  where  the  recipients 
remain  free  to  purchase  a  product  of 
their  own  accord. 

NSK,  NSK/RHP,  SKF.  FAG,  and  NTN 
respond  that  the  NSK  decision  requires 
the  Department  to  re-evaluate  U.S. 
samples  and  exclude  all  sample  sales 
bora  the  U.S.  datebase.  Respondents 
argue  that  the  NSK  decision  held  that  a 
transfer  of  a  zero-priced  sample  lacks 
consideration  and  does  not  constitute  a 
sale;  therefore,  they  aigue,  the 
Department  cannot  use  such  transfers  in 
the  dumping  analysis.  NSK  and  NSK/ 
RHP  contend  further  that  the 
Department  must  apply  the  ordinary 
meaning  of  "sale"  to  the  antidimiping 
law,  which  involves  not  only  the 
transfer  of  ownership  but  also  the 
payment,  or  promise,  of  consideration. 

NSK.  NSK/RHP,  SKF.  FAG.  and  INA 
argue  that  the  Department's  requirement 
that  respondents  report  free  samples  is 
not  based  on  the  information  presented 
in  their  questionnaire  responses. 
Respondents  maintain  that  the 
Department's  position  regarding 
samples  sales  is  tmsed  on  the  assertion 
that  giving  away  a  sample  constitutes  a 
sale  for  purposes  of  the  antidumping 
duty  stetute  imless  proven  otherwise. 
Respondents  argue  that,  since  the  NSK 
decision  overturned  the  Department's 
past  practice,  the  Department  should 
now  exclude  free  samples  from  the  U.S. 
datebase. 


Department's  Position:  We  agree  widi 
both  parties  in  part.  We  agree  with 
respondents  diat  the  NSK  decision 
requires  us  to  examine,  in  our 
determination  of  whether  samples 
offered  to  customers  at  no  charge 
constitute  sales,  whether  the 
transactions  involved  tx>th  a  transfer  at 
ownership  and  consideration. 

We  also  agree  widi  Torrington  that,  in 
our  determination  of  whether  to  exclude 
transactions  identified  as  samples  from 
the  sales  database,  we  should  examine 
the  information  on  the  record  to 
.  determine  whether  the  recipients  of  die 
samples  have  undertaken  actual 
obligations  to  purchase  AFBs  from  the 
provider  of  the  free  bearings  or  whether 
the  recipients  remained  free  to  purchase 
bearings  of  their  own  accord.  This 
approach  is  consistent  with  the  CAFC's 
decision  which,  in  finding  that  NSK's 
samples  given  to  potential  customers  at 
no  charge  lacked  consideration,  noted 
"(tlhese  customers  were  free  to  transact 
with  NSK  based  solely  on  their  whim." 
See  NSK,  at  975.  As  the  CAFC  noted. 
"(cjonsideration  generally  requires  a 
bargained  for  exchange"  [Id.]  and  we 
did  not  limit  our  review  of 
consideration  to  the  payment  of  a 
monetary  price  for  the  sample  products. 

With  regard  to  NSK's  reported  U.S. 
sample  and  prototype  transactions,  it 
appeare  from  the  record  that  NSK  did 
not  receive  consideration  for  sampfe 
transactions,  but  that  NSK  did  receive 
consideration  for  its  reported  prototype 
transactions.  See  Proprietary  Exhibit  C- 
24  of  NSK's  September  9. 1996 
response.  Therefore,  in  accordance  with 
the  CAFC's  decision  in  NSK,  we  have 
excluded  NSK's  reported  sample 
transactions  but  not  its  claimed 
prototype  transactions  from  its  U.S. 
sales  datebase.  We  note  that  we  had 
removed  NSK's  reported  HM  sample 
transactions  from  its  HM  sales  database 
for  the  preliminary  results  because  NSK 
demonstrated  that  such  transactions 
were  outside  the  ordinary  course  of 
trade.  We  have  not  altered  this 
treatment  for  the  final  results. 

With  regard  to  NSK/RHP's  and 
Nachi's  reported  sample  transactions, 
we  examined  the  record  and  found  no 
evidence  that  NSK/RHP  and  Nachi 
received  consideration  for  such 
transactions.  Therefore,  we  have 
excluded  NSK/RHP's  and  Nachi's 
reported  sample  sales  from  their  U.S. 
sales  datebases.  NSK/RHP  and  Nachi 
did  not  report  sample  sales  in  the  HM. 
With  respect  to  FAG,  INA,  NTN,  and 
SKF,  we  have  addressed  each 
company's  specific  arguments  below. 

Comment  2:  Torrington  contends  that, 
if  the  Department  determines,  based 
upon  the  NSK  decision,  to  exclude 
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certain  sales  claimed  to  be  samples  from 
the  U.S.  database,  then  the  Department 
should  require  that  the  expenses 
incurred  in  connection  with  providing 
die  free  samples  be  accounted  for  as  a 
direct  selling  expense  to  be  attributed  to 
the  first  sales  transaction  following  the 
sample  transaction.  Torrington  contends 
that,  where  this  approach  is  not 
appropriate,  the  Department  should 
attribute  the  expense  (based  on  the  COP 
of  the  sample)  to  all  sales  to  the 
customer  who  received  the  sample  and 
should  cover  the  full  COP  of  the  sample. 

NSK,  NSIC/RHP,  SKF.  INA,  and  FAG 
contest  Torrington's  proposal  to  treat 
the  cost  of  samples  as  a  direct  selling 
expense.  NSK  and  NSK/RHP  respond 
that  the  Department  should  treat  the 
cost  of  samples  as  an  indirect 
advertising  expense  incurred  in  the 
general  promotion  of  sales.  They  argue 
that  the  cost  of  a  sample  bearing  is  not 
properly  charged  to  the  recipient  and 
that  Torrington's  approach  is 
conunerciaUy  unrealistic  as  it  places 
more  weight  on  the  sample  than  it  can 
reasonably  bear.  NSK.  NSK/RHP.  and 
SKF  argue  that  the  provision  of  free 
samples  is  not  linked  to  specific  sales; 
many  factors  drive  the  decision  to 
purchase  bearings.  NSK  and  NSK/RHP 
contend  further  that,  under  Torrington's 
approach,  if  samples  are  provided  and 
no  sales  occur,  the  expense  would  not 
be  allocated  to  any  U.S.  sales. 

SKF  argues  that,  given  the  NSK 
decision,  the  Department  need  not 
inquire  whether  expenses  associated 
with  free  samples  were  reported  as 
indirect  selling  expenses.  SIG^ 
maintains  that,  because  the  CAFC's 
holding  in  NSK  did  not  rest  upon  the 
reporting  of  expenses,  the  Department 
should  not  base  its  decision  to  exclude 
sample  sales  upon  whether  the 
respondents  had  accounted  for  the 
related  expenses.  SKF  contends  that,  if 
the  Department  disagrees  with  its 
argument,  the  Department  should 
inquire  about  expense  information  only 
in  fiitiire  reviews.  Finally,  SKF  argues 
that  it  reported  its  expenses  related  to 
sample  sales  as  indirect  selling 
expenses. 

NTN  argues  that  sample-related 
expenses  cannot,  as  Torrington  suggests, 
be  attributed  to  the  first  sale  following 
the  sample  transaction  because  there 
can  be  no  selling  expenses  associated 
with  the  transaction  since  there  has 
been  no  sale. 

FAG  and  INA  respond  that  Torrington 
failed  to  explain  why  the  cost  of 
samples  should  be  treated  as  a  direct 
selling  expense.  FAG  argues  further  that 
there  is  no  need  to  report  the  cost  of 
manuhcturing  the  samples  since  the 
samples  were  not  sold.  In  addition.  FAG 


maintains  that  respondents  have 
accounted  for  all  U.S.  and  HM  selling 
expenses,  as  required  by  the 
questionnaire. 

Department's  Position:  We  have 
determined  that  we  should  treat  the  cost 
of  zero-priced  samples  as  an  indirect 
selling  expense  respondents  incurred  in 
the  general  promotion  of  sales. 
However,  we  examined  the  record  for 
these  reviews  and  compared  the  total 
entered  value  of  sample  transactions 
with  the  total  pool  of  expenses 
respondents  used  to  calculate  indirect 
selUng  expenses  and  found  the  total 
entered  value  of  the  sample  transactions 
for  all  respondents  for  which  we 
eliminated  zero-price  samples  for  these 
final  results  to  be  de  minimis.  Due  to  the 
burden  of  factoring  these  de  minimis 
amounts  into  respondent;!'  complex 
calcidations  of  thei^  indirect  selling 
expenses,  we  did  not  recalculate 
indirect  selling  expenses  to  reflect  the 
cost  of  zero-priced  samples.  Although 
we  did  not  make  this  adjustment  for 
these  final  results,  in  future  reviews  we 
will  require  respondents  to  include  the 
costs  associated  with  bee  samples  as  an 
indirect  selling  expense. 

Ckimment  3:  FAG  Germany  and  FAG 
Italy  request  that  the  Department 
exclude  all  zero-priced  U.S.  sample 
transactions  from  the  dumping  margin 
calculation.  Citing  NSK,  FAG  Germany 
and  FAG  Italy  contend  that  the  sample 
transactions  in  their  U.S.  sales  databases 
do  not  constitute  "sales"  since  they 
provided  them  to  potential  customers  at 
no  charge. 

Torrington  contends  that,  since 
respondents  repeatedly  refiar  to  zero- 
priced  U.S.  sample  transactions  as 
"sales"  in  their  responses,  the 
Department  should  draw  an  adverse 
inference  and  not  exclude  them  from 
the  margin  calculation.  Torrington  also 
claims  that  respondents  did  not  provide 
sufficient  data  regarding  the  individual 
sales  they  claimed  for  racclusion. 
Regarding  FAG  Italy,  Torrington  also 
contends  that  the  Department  should 
not  exclude  transactions  from  the 
margin  calculation  since  the  record  is 
contradictory  about  whether  this 
company  had  any  such  sample 
transactions.  In  support  of  ttus 
argument,  Torrington  cites  to  a 
statement  in  FAG  Italy's  supplemental 
questionnaire  response  that  suggests 
that  there  are  no  samples  in  the  U.S. 
sales  database. 

Department's  Position:  We  have 
examined  the  record  with  regard  to  FAG 
Germany's  reported  sample  transactions 
and  found  no  evidence  that  FAG 
Germany  received  consideration  for 
reported  U.S.  sample  transactions.  We 
did  find  evidence  that  indicated  that 


FAG  Germany  itoceived  consideration 
for  claimed  HM  sample  transactions. 
Furthermore,  FAG  Germany  did  not 
demonstrate  or  submit  documentation 
to  show  that  its  claimed  HM  sample 
sales  were  outside  the  ordinary  course 
of  trade.  Therefore,  in  accordance  with 
the  CAFC's  decision  in  NSK.  we  have 
excluded  FAG  Germany's  reported 
sample  sales  from  its  U.S.  sales 
database;  however,  we  did. not  exclude 
FAG  Germany's  claimed  HM  "samplet" 
from  the  calculation  of  NV. 

With  regard  to  FAG  Italy,  we  have 
examined  its  HM  and  U.S.  sales 
databases  and  found  that  FAG  Italy  did 
not  identify  any  transactions  as  samples. 
Moreover,  we  also  looked  for  zero- 
priced  sales  and  found  that  FAG  Italy 
did  not  report  any  zero-priced  sales  in 
either  database.  Therefore,  we 
determined  that  FAG  Italy's  argument 
regarding  sample  sales  is  irrelevant  with 
respect  to  these  reviews. 

Comment  4:  The  NTN  companies 
(NTN  Japan  and  NTN  Germany)  request 
that  the  Department  exclude  their 
sample  sales  from  their  U.S.  sales 
databases  in  accordance  with  the 
CAFC's  ruling  in  NSK. 

Torrington  argues  that  the  Department 
must  first  determine  whether  a 
respondent  has  answered  the 
Department's  questious  adequately 
regarding  sample  sales  before  making 
any  exclusions.  When  all  the 
information  is  not  presented.  Torrington 
asserts  that  the  Department  should 
assume  that  withheld  information 
would  have  established  that 
consideration  (to  which  the  court 
referred  in  NSK)  was  provided. 
Torrington  maintains  that  such  a  feet 
pattern  exists  for  the  NTN  companies 
and  the  Department  should  make 
adverse  inferences.  Torrington  points  to 
the  NTN  companies'  questionnaire 
responses  wherein  they  declined  to 
answer  questions  regarding  sample 
sales. 

Department's  Position:  We  agree  with 
Torriiagton.  As  we  noted  in  the 
introduction  to  this  issue,  the  party  in 
possession  of  the  information  has  the 
burden  of  producing  that  information, 
particiilariy  when  seeking  a  fevorable 
adjustment  or  exclusion.  The  NTN 
companies  did  not  answer  our  questions 
regarding  the  purchase  history  of  parties 
receiving  samples.  The  NTN  companies 
also  did  not  answer  our  questions 
regarding  the  prices  and  quantities 
involved  in  sample  sales.  Rather,  the 
NTN  companies  stated  that  the 
information  is  irrelevant.  The  answen 
to  these  questions  would  have  aided  us 
in  determining  whether  the  NTN 
companies  received  a  bargained-for 
exchange  from  their  U.S.  customera. 
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Lacking  knowledge  of  the  details  of 
these  transactions,  we  cannot  conclude 
that  the  NTN  companies  received  no 
consideration  for  tiiese  alleged  samples. 
In  other  words,  because  the  NTN 
companies  impeded  our  investigation  of 
these  transactions,  we  determined  that 
an  adverse  inference  is  appropriate. 
Therefore,  for  these  final  results,  we 
have  included  the  NTN  companies' 
sample  sales  in  their  respective  U.S. 
sales  database. 

Comment  5:  SNR  France  requests  that 
the  Department  exclude  its  sample  sales 
from  its  U.S.  sales  database  in 
accordance  with  the  CAFC's  ruling  in 
NSK.  SNR  France  states  that  it 
responded  to  the  Department's 
questioimaire  regarding  sample  sales 
frilly  and  the  Department  did  not  ask 
additional  questions  in  its  supplemental 
questionnaire. 

Torrington  responds  that  the 
Department  must  first  determine 
whether  a  respondent  has  answered  the 
Department's  questions  regarding 
sample  sales  at  a  sufficient  level  and  a 
deficiency  in  this  regard  should  draw  an 
appropriate  adverse  inference. 
Torrington  contends  that  the 
Department  should  assume  that 
withheld  information  would  have 
established  that  consideration  (to  which 
the  court  referred  in  NSK)  was  provided. 
Torrington  maintains  that  such  a  feet 
pattern  exists  for  SNR  France  and  the 
Department  should  make  an  adverse 
inference.  Torrington  points  to  SNR 
France's  questionnaire  response 
wherein  it  declined  to  answer  questions 
regarding  sample  sales. 

Department's  Position:  We  agree  with 
SNR  France.  The  firm  provided  a  basic 
description  of  the  sample  sales  it 
reported  for  the  review  period. 
Moreover,  we  found  no  evidence  on  the 
record  that  SNR  France  received 
consideration  for  reported  U.S.  sample 
transactions.  Therefore,  for  these  final 
results,  we  have  excluded  these  sales 
bom  the  U.S.  sales  database. 

Comment  6:  Torrington  argues  that 
the  Department  should  reject  SKF 
Germany's  claims  that  sales  identified 
as  samples  or  prototypes  should  be 
excluded  from  the  HM  sales  database 
because  SKF  Germany  did  not  supply 
much  of  the  information  the  E>epartment 
required  to  support  exclusion.  In 
arguing  that  the  respondent  has  the 
burden  of  proof  when  claiming 
fevorable  adjustments,  Torrington  cites 
Fujitsu  General  Limited  v.  United 
States,  88  F.3d  1034,  1040  (CAFC  1996). 
Torrington  adds  that  the  Department 
denied  such  claims  with  r^ard  to  SKF 
and  NTN  in  the  1994/95  reviews. 

SKF  Germany  argues  that  its  response 
regarding  samples  and  prototypes 


should  be  sufficient  to  justify  SKF 
Germany's  claim  for  exclusion  of  these 
transactions  fit)m  its  HM  database.  S|CF 
Germany  explains  that  there  were  few 
transactions  involving  samples  and 
prototypes  in  the  HM,  thereby  not 
warranting  the  expenditure  of  the 
substantial  resources  needed  to  provide 
the  detailed  data  responsive  to  the 
Department's  reciuest. 

Department's  Position:  We  agree  with 
SKF  Germany.  SKF  Germany  provided  a 
basic  description  of  the  sample  and 
prototype  sales  it  reported  for  the 
review  period.  Moreover,  we  found  no 
evidence  on  the  record  that  SKF 
Germany  received  consideration  for 
reported  HM  sample  and  prototype 
transactions.  Therefore,  for  these  final 
results,  we  have  excluded  these  sales 
from  the  HM  sales  database. 

Comment  7:  INA  asserts  that  the 
Department  must  exclude  zero-priced 
samples  given  to  customers  at  no  charge 
from  the  U.S.  sales  database  as  these  are 
not  "sales"  vdthin  the  meaning  of  the 
antidumping  law,  citing  NSK. 

With  regard  to  INA's  zero-priced 
sample  transactions,  Torrington  asks 
that  the  Department  draw  an  adverse 
inference  and  not  exclude  any  such 
transactions  from  the  U.S.  sales 
database.  Torrington  asserts  that  INA 
elected  not  to  provide  the  information 
the  Department  requested  and  stated 
that  it  could  not  systematically  identify 
sample  transactions  from  its  sales 
records. 

Department's  Position:  We  agree  with 
Torrington.  As  we  noted  in  the 
introduction  to  this  issue,  the  party  in 
possession  of  the  information  hai  the 
burden  of  producing  that  information, 
particularly  when  seeking  a  fevorable 
adjustment  or  exclusfon.  INA  did  not 
answer  our  questions  r^arding  the 
purchase  history  of  parties  receiving 
samples.  INA  also  did  not  answer  our 
questions  regarding  the  prices  and 
quantities  involved  in  sample 
transactions.  The  answers  to  these 
questfons  would  have  aided  us  in 
determining  whether  INA  received  a 
bargained-for  exchange  from  its  U.S. 
customers.  Lacking  knowledge  of  the 
details  of  these  transactions,  we  caimot 
conclude  that  INA  received  no 
consideration  for  these  alleged  samples. 
In  other  words,  because  INA  im{>eded 
our  investigation  of  these  transactions, 
we  determined  that  an  adverse  inference 
is  appropriate.  Therefore  for  these  final 
results,  we  have  included  INA's  sample 
sales  in  its  U.S.  sales  database. 

With  regard  to  INA's  HM  "zero- 
priced"  sample  transactions,  INA 
provided  a  complete  response  with 
respect  to  these  transactions.  We 
examined  the  record  and  found  no 


evidence  that  INA  received 
consideration  for  its  HM  sample 
transactions.  Therefore,  in  accordance 
with  the  CAFC's  decision  in  NSK,  we 
have  excluded  INA's  reported  HM 
"zero-priced"  sample  transactions. 

10.  Export  Price  and  Constructed  Export 
Price 

Comment  1 :  INA  argues  that  the 
Department  calculated  CEP  profit 
incorrecUy  on  a  class-or-kind  basis.  INA 
contends  that  the  calciilation  should 
have  been  on  a  product-specific  basis, 
since  the  Department  makes  the  CEP-  > 
profit  adjustment  on  a  transaction- 
specific  basis. 

INA  contends  that  section  772(d)  of 
the  Tariff  Act  provides  that,  in 
establishing  C£P,  the  Department  will 
make  certain  additional  deductions 
beyond  those  it  makes  in  establishing 
EP.  According  to  INA,  all  of  these 
deductions  are  transaction-specific 
since  they  are  applied  to  a  partictilar 
U.S.  price  and  among  the  deductions  is 
CEP  profit,  which  is  allocated  to  CEP 
expenses. 

INA  argues  further  that  section  772(Q 
provides  that  the  Department  will 
determine  the  CEP-profit  rate  with 
reference  to  "the  expenses  incurred 
with  respect  to  the  subject  merchandise 
sold  in  the  United  States  and  the  foreign 
like  product  sold  in  the  exporting 
country."  Therefore,  INA  argues,  since 
the  Department  uses  the  profit  rate  to 
determine  transaction-specific  profit 
under  section  772(d)  and  applies  it  to 
transaction-specific  expenses,  it  is 
apparent  that  "the  subject  merchandise 
sold  in  the  United  States"  in  section 
772(f)  refiars  to  the  particular 
merchandise  for  which  CEP  profit  is 
being  calculated.  Thus,  DMA  claims  the 
"foreign  like  product"  must  refer  to 
merchandise  in  the  same  femily  as  the 
U.S.  merchandise. 

Furthermore,  INA  argues  that 
merchandise  that  may  be  a  foreign  like 
product  with  respect  to  one  model  sold 
in  the  United  States  may  not  be  a 
foreign  like  product  with  respect  to 
another. 

Therefore,  INA  argues  that  it  is 
logically  impossible  for  an  aggregation 
of  like  products  to  be  "the  foreign  like 
product"  to  all  subject  merchandise. 

Finally,  INA  argues  that  the  expense 
and  profit  data  necessary  to  calculate 
CEP  profit  for  each  bearing  femily  is  on 
the  record  and,  therefore,  the 
Department  should  calculate  CEP  profit 
on  this  basis,  not  on  an  aggregation  of 
reported  HM  and  U.S.  data.  In  support 
of  INA,  SKF  argues  that  calculating  CEP 
profit  on  a  product-specific  basis  would 
lead  to  more  accurate  results. 
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Tomngton  coiintars  that  the 
DBpartment's  methodology  for 
calciilating  CEP  profit  on  a  ciass-or-kind 
baais  is  a  reasonable  application  of  the 
statute,  citing  section  772(e)  and  the 
SAA  at  824-825.  Tonington  disagrees 
with  INA  and  SKF  by  arguing  that  the 
statute  does  not  require  the  Department 
to  calculate  CEP  profit  on  a  product- 
specific  basis  and  that,  where  the  statute 
is  silent  or  ambiguous  with  respect  to  a 
specific  issue,  the  agency's  methodology 
is  permissible  if  based  on  a  reasonable 
construction  of  the  statute.  Petitioner 
argues  that  the  Department's 
methodology  is  reasonable  and. 
therefore,  is  permissible. 

Depaitment's  Position:  We  agree  with 
Toniiagtan.  As  discussed  in  more  detail 
in  AFBs  VI,  neither  the  statute  nor  the 
SAA  requires  us  to  calculate  CEP  profit 
on  bases  more  specific  than  the  subject 
merchandise  as  a  whole.  See  AFBs  VI, 
62  FR  at  2125.  Respondent's  suggestion 
wrould  add  a  layer  of  complexity  to  an 
already  complicated  exercise  with  no 
increase  in  accuracy.  Furthermore,  a 
subdivision  of  the  CEP-profit 
calculation  would  be  more  susceptible 
to  manipulation. 

Comment  2:  SNR  France  and  INA 
Germany  argue  that  the  Department 
excluded  imputed  expenses  (credit 
expenses  and  inventory  carrying  costs) 
erroneously  from  its  calculation  of  CEP 
profit,  yet  it  applied  the  resulting  profit 
nctor  to  a  U.S.  selling  expense  total  that 
includes  these  imputed  costs.  This.  SNR 
France  and  INA  Germany  maintain, 
results  in  an  unfair  adjustment  to  U.& 
price. 

Torrington  argues  that  this 
methodology  conforms  with  the 
Department's  practice  in  the  1994/95 
reviews.  Torrington  suggests  that  the 
Department  reject  SNR  France's  and 
INA  Germany's  arguments  for  the 
reasons  in  AFBs  VI  at  2126. 

Department's  Position:  We  agree  with 
Torrington.  SNR  France's  approach 
bhirs  the  definition  of  U.S.  expenses,  as 
defined  in  section  772(f)(2KB),  and  U.S. 
aelliiig  expenses,  as  defined  in  section 
772(d)(1)  and  (2).  As  we  discussed  in 
AfBs  VI.  62  FR  at  2126.  sections  772(f) 
(1)  and  772(fM2)(D)  of  the  Tariff  Act 
state  that  the  per-unit  profit  amoimt 
shall  be  an  amount  determiited  by 
multiplying  the  total  actual  profit  by  the 
applicable  percentage  (ratio  of  total  U.S. 
expenses  to  total  expenses)  and  that  the 
totel  actual  profit  means  the  total  profit 
earned  by  the  foreign  producer, 
exporter,  and  affiliated  parties.  In 
accordance  with  the  statute,  we  base  the 
calculation  of  the  total  actual  profit  used 
in  calculating  the  per-unit  profit  amount 
for  CEP  sales  on  actual  revenues  and 
expenses  recognized  by  the  company.  In 


calculating  the  per-unit  cost  of  the  U.S. 
sales,  we  have  included  net  interest 
expense.  Therefore,  we  do  not  need  to 
include  imputed  interest  expenses  in 
the  "total  actual  profit"  calculation 
since  we  have  already  accotmted  for 
actual  interest  in  computing  this 
amount  under  section  772(fKl).  When 
we  allocated  a  portion  of  the  actual 
profit  to  each  CEP  sale,  we  have 
included  imputed  credit  and  inventory 
carrying  costs  as  part  of  the  total  U.S. 
expense  allocation  factor.  This 
niBthodology  is  consistent  with  section 
772(fXl)  of  the  statute,  which  defines 
"total  United  States  Expense"  as  the 
total  expenses  described  under  sections 
772(d)  (1)  and  (2).  Such  expenses 
include  both  imputed  credit  and 
inventory  carrying  costs.  See  Certain 
Stainless  Wire  Rods  from  France.  61  FR 
47874.  47882  (September  11. 1996). 

Comment  3:  Torrington  alleges  that 
NTN  failed  to  include  certain  expenses 
incurred  in  the  United  States  within  the 
NTN  ofganizational  structure  as  CEP 
selling  expoises.  In  rebuttal.  NTN 
argues  that  the  Department  asked  NTN 
the  exact  question  that  Torrington  now 
raises  and  accepted  NTN's  response 
appropriately. 

Department's  Position:  We  agree  with 
NTN.  Because  of  the  proprietary  natiue 
of  the  comments  we  received  on  this 
issue,  however,  we  are  not  able  to 
respond  adequately  in  this  notice.  See 
proprietary  memorandimi  to  the  file 
dated  September  22,  1997. 

Comment  4:  Torrington  alleges  that 
certain  of  NTN's  claimed  EP 
transactions  are  actually  CEP 
transactions  when  examined  in  light  of 
the  criteria  for  defining  EP  transactions 
as  outlined  in  the  Department's 
Antidumping  Manual.  Petitioner  notes 
that  these  criteria  are  (1)  the  sales 
transaction  occurs  prior  to  importation; 
(2)  the  mwchandise  in  question  was 
shipped  directly  bom  the  manufacturer 
to  tne  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  the 
related  selling  agent;  (3)  this  was  a 
customary  commercial  channel  for  sales 
of  this  merchandise  between  the  parties 
involved:  and  (4)  the  related  agent  in  the 
United  States  acted  only  as  a  processor 
of  the  sales-related  documentation  and 
a  communication  link  with  the 
unrelated  U.S.  buyer.  Citing  to  Certain 
Cold-Rolled  and  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from  Korea, 
62  FR  18.404  (April  15. 1997){Stee7), 
petitioner  contends  that,  when  the 
activities  of  the  related  selling  agent 
exceed  the  functions  normally 
associated  with  a  related  agent  involved 
with  EP  sales,  this  indicates  that  the 
related  agent  is  involved  in  more  than 
just  EP  sales.  Petitioner  cites  the 


following  passage  from  the 
Department's  Antidumping  Manual 
(1994)  as  examples  of  selling  activities 
that  exceed  those  associated  writh  EP 
sales: 

The  extent  of  the  related  selling  agent'i 
noimal  functions,  such  as  the  adminiatiatioii 
of  warranties,  advertising,  extensive  in-house 
technical  assistance,  and  the  supervisioa  of 
further  manufacturing,  may  indicate  that  the 
agent  is  more  than  the  "paper-pusher" 
mvisiooed  far  purchase  price  laha.  U. 
chaptar  7  at  4-5. 

Tcnington  concludes  that  this  is  the 
case  for  the  sales  in  question  and  that 
they  should  be  reclassified  as  CEP 
transactions. 

In  response,  NTN  argues  that  Sfee/ 
provides  no  support  for  its  position 
since  it  involved  instances  where  then 
was  a  sale  by  the  affiliated  U.S. 
importer.  NTN  states  that  the 
Department  verified  the  sales  in 
question  and  found  them  to  be  sales  by 
NTN  Japan  to  an  unaffiliated  customer 
in  the  United  States.  NTN  argues  that 
for  the  petitioner  to  contend  that  such 
sales  are  CEP  sales  ignores  the 
verification  findings  and  effectively 
creates  a  sale  between  the  unaffiliated 
customer  and  a  NTN  U.S.  subsidiary 
(NBCA)  where  there  woe  no  sales 
negotiatioiu  between  the  luaffiliated 
customer  and  NBCA.  no  purchase 
orders  from  the  unaffiliated  customer, 
no  invoices  from  NBCA,  NBCA  never 
takes  title  to  the  merchandise.  NBCA 
never  carries  the  merchandise  in  its 
inventory,  and  NBCA  never  acts  as  the 
importer  of  record.  In  summary,  NTN 
states  that  these  sales  were  made  in 
Japan  and  met  the  Departmraif  s 
definition  of  EP  sales  transactions  and 
that  its  affiliated  party  in  the  United 
States  performed  no  activities  other  than 
those  of  being  a  communications  link  or 
processor  of  docimients.  Finally,  NTN 
argues  that  it  provided  further 
information  in  response  to  a 
supplemental  questionnaire  and  that  the 
Department  accepted  this  information. 

Department's  Position:  We  agree  with 
NTN.  Torrington  lists  the  criteria  the 
Department  considers  when  deciding 
whether  sales  should  be  classified  as  EP 
or  CEP.  Of  the  criteria  outlined, 
however,  the  only  area  that  Torrington 
questions  is  the  activities  of  NBCA's 
liaison  office.  As  NTN  notes,  there  is  no 
information  on  the  record  suggesting 
that  NBCA  is  the  seller  for  the  sales  in 
question  or  that  NTN  has  otherwise 
misreported  the  sales.  Moreover, 
although  we  did  not  verify  NTN's 
response  for  these  reviews,  wb  have 
verified  this  issue  in  past  revievvs  and 
found  no  activities  related  to  these  sales. 
Therefore,  after  examining 
docum«atation  for  sales  to  the  customer 
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in  question,  concluded  that  they  were 
categorized  properly  as  EP  transactions. 
Inasmuch  as  nothing  on  the  record 
indicates  any  change  in  NTN's  business 
practices,  we  determine  these  sales  to  be 
EP  transactions. 

Comment  5:  NTN  argues  that  die 
Department  should  calculate  CEP  profit 
on  a  level-of-trade-specific  basis.  NTN 
mMintniim  that  the  Statute  expresses  a 
preference  for  CEP  profit  to  be 
calculated  on  the  narrowest  possible 
basis  which,  NTN  states,  ensures  more 
accurate  results,  citing  section 
772fl(2)CXii)-  NTN  argues  that,  in 
accordance  with  the  statute  and  for  the 
purpose  of  employing  as  specific  and 
accurate  expenses  as  is  possible  in  the 
calculation  of  NV  and  CEP,  the 
Department  accepted  NTN's  repotted 
le^-of-trade-based  selling  expenses 
and  should,  for  the  same  reasons, 
calculate  CEP  profit  based  on  level  of 
trade  such  that  it  accounts  for  price 
differences  at  the  levels. 

Torrington  contends  that  sections 
772(C)  and  P)  of  the  statute  requires 
that  total  expenses  and  profit  be 
reported,  not  level-of-trade-specific 
expenses  and  profit  Torrington 
irmintiiifm  further  that,  as  the 
Department  stated  in  the  preamble  to  its 
new  regulations,  CEP  profit  should  be 
based  on  all  sales  and  anything  less 
would  further  complicate  the 
calculation  and  make  the  Department 
mare  vulnerable  to  manipulation. 

Department's  Position:  We  agree  with 
Tonington  for  the  reasons  we  discussed 
-in  response  to  comment  1  above  and  in 
AFBs  V7.  62  FR  at  2125. 

11.  Programming  and  Claical  Errors 

FAG  Gennany.  INA.  Koyo,  Nachi, 
NPBS.  NTN  Japan.  SKF  Italy.  SKF 
Germany,  SKF  Prance,  SKF  Swedoi, 
SNR  France,  and  Torrington  made 
all^ations  of  programming  or  clerical 
errors.  Where  all  parties  and  we  agree 
that  a  programming  or  clerical  error 
occuired,  we  made  the  necessary 
correction  and  addressed  the  conunent 
in  the  final  results  analysis  memorSnda. 
The  comments  we  included  here 
address  situations  where  parties  alleged 
that  we  made  a  progranuning  or  clerical 
mrxx  but  eithor  we  or  another  party  to 
the  proceedings  disagrees  with  the 
allegation.  This  section  of  the  notice 
also  deals  with  clerical  errors  that 
respondents  made  but  did  not  bring  to 
our  attention  until  after  issuance  of  the 
preliminary  results. 

Comment  1 :  Nachi  contends  that,  due 
to  a  programming  error,  the 
Department's  credit-period  calculation 
improperly  inflates  imputed  credit 
expenses  for  U.S.  sales.  (The  reason  for 
this  error  is  proprietary;  therefore,  we 


are  not  able  to  include  a  siunmary  in 
this  notice.  For  a  detailed  description  of 
the  error,  please  see  page  3  of  Nachi's 
July  1, 1997,  Japan  Issues  Case  Brief.) 
Nachi  provides  programming  language 
intended  to  correct  this  error. 

Instead  of  making  the  programming 
correction  Nachi  requested.  Torrington 
requests  a  methodological  change. 
Citing  the  questionnaire  and  the 
antidumping  nmniiiil,  Torrington  asserts 
that  the  Department  should  iMse 
imputed  credit  expense  solely  upon  the 
short-term  interest  rate  of  the  U.S. 
affiliate.  Tonington  argues  that  the 
credit  terms  offered  to  the  U.S.  affiliate 
by  the  foreigp  exporter  do  not  provide 
a  basisito  recalculate  part  of  tiie  U.S. 
credit  expense.  Torrington  argues 
further  that,  if  the  Department  accepts 
Nachi's  methodology  for  calculating 
credit  expense,  the  E>epartment  should 
not  correct  the  programming  error  by 
using  the  computer  language  Nachi 
presented.  Torrington  contends  that 
Nachi's  suggested  computer  language  is 
flawed. 

Department's  Position:  We  agree  with 
Nachi  that  the  credit-period  calculation 
contains  a  programming  error  that 
inflates  the  imputed  credit  expense  for 
U.S.  sales  improperly.  As  described 
below,  we  corrected  the  fwogFamnung 
error  using  the  programming  language 
Torrington  suggested  on  page  4  of  its 
July  8, 1997,  Japan  Issues  Rebuttal  Brief. 

We  disagree  with  Torrington's 
allegation  that  Nachi's  credit-expense 
calculation  methodology  is  improper. 
The  foreign  parent  has  to  finance  its 
receivables  using  short-tnm  loans 
during  the  period  in  which  its  U.S. 
affiliate  has  not  paid  for  piuchases  firom 
the  foreign  paroit  Only  after  the  U.S. 
affiliate  reimburses  its  parent  does  it 
absorb  the  cost  of  purchasing  the 
merchandise  and  Oius  have  to  begin  to 
finance  its  o«vn  receivables.  Therefore. 
we  have  accepted  Nachi's  U.S.  credit 
expense  metlKidology. 

We  agree  with  Torringttm,  however, 
that  Nachi's  suggested  computw 
language  is  flawed  as  Torrington 
describes  in  its  rebuttal  brief.  After 
analyzing  the  programming  language 
Nachi  suggested  and  the  language 
Torrington  suggested,  we  conclude  that 
Torrington's  language  calculates  credit 
expense  as  we  intended  for  the 
preliminary  results.  Therefore,  we  have 
adopted  Torrington's  suggested 
progranuning  language  to  account  for 
the  programming  error  Nachi  alleged. 

dymment  2:  Torrington  contends  that 
an  error  occurred  in  the  cost-test  section 
of  the  Department's  ctHnputer  program 
for  Barden.  Torrington  claims  that  the 
program  should  have  identified  as 


below-cost  sales  several  observatiaBS 
that  it  treated  as  above  cost 

Barden  asserts  that  Torrington  neidier 
o%rs  an  explanation  of  how  or  why  this 
allied  error  oanined  nor  does 
Torrington  offer  computer  language  to 
correct  it  Barden  claims  that  it  re-ran 
the  computer  program  and  found  no 
discrepancies  widi  this  portion  of  the 
program.  Barden  requests  that  the 
Department  therefore  dismiss 
Torrington's  argument 

Barden  also  argues  that  the 
Department  had  no  l^al  or  factual 
authority  upon  which  to  apply  the 
below-cost  test  to  its  HM  dat^iase. 
Barden  asserts  that  the  Department 
unlawfully  disregarded  below-cost  sales 
in  a  previous  review  covering  the  1993/ 
94  period.  Therefore,  according  to 
Barden,  there  is  no  lawful  basis  for  the 
Department  to  request  or  utilize 
Barden's  OOP  data  in  this  review.  Tbus, 
Barden  requests  that  the  Department  not 
apply  a  below-cost  test  to  Barden's  HM 
sales. 

Department's  Position:  We  disagree 
with  Tonington.  We  have  confirmed 
that  the  cost  test  is  working  property. 
Specifically,  it  is  disregarding 
individual  below-coA  sales  when  more 
than  20  pwcent  of  the  quantity  of  sales 
of  a  model  are  below  cost  Therefore,  we 
have  determined  that  the  «Tor 
Torrington  alleged  does  not  exist 

With  respect  to  our  application  of  the 
cost  test  to  Barden's  HM  sales,  we 
disagree  with  Barden.  As  we  stated  in 
AFBs  Vat  66490,  we  caimot  disregard 
the  fact  that  we  found  that  Barden  was 
selling  its  products  below  the  COP  in 
the  HM.  Therefore,  we  are  required  to 
disregard  such  sales  in  accordance  with 
sectiim  773(b)  of  the  Tariff  Act 
Moreover,  pursuant  to  our  AFBs  V 
determination  of  below-cost  sales  by 
Barden  in  the  HM.  in  accordance  widi 
section  773(b)(2XAXi)  of  the  Tariff  Act. 
we  have  the  authority  in  this  review  to 
request  COP  information  and  apply  the 
cost  test  As  a  result  of  appl3ring  the  cost 
test,  we  found  below-cost  sales  and. 
thoefore,  disregarded  Barden's  below- 
cost  sales  in  accordance  with  the 
statute. 

Comment  3:  SNR  France  contmds 
that  it  reported  an  incorrect  adjustment 
for  one  of  the  U.S.  sales  transactions 
that  the  Department  used  for  the 
antidumping  margin  calculations.  SNR 
France  explains  that  it  should  have 
reported  a  quantity  adjustment  but  diet 
instead  it  reported  a  billing  adjustment 
equal  to  an  amoimt  of  the  gross  unit 
price.  SNR  France  requests  that  the 
Department  review  its  submission  dated 
June  19, 1997,  and  correct  the  error 
accordingly. 
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Department's  Position:  We  established 
our  criteria  for  the  conection  of  clerical 
errors  made  by  a  respondent  but 
discovered  after  the  preliminary  results 
in  Certain  Fresh  Cut  Flowers  fmm 
Colombia.  61  FR  42833,  42834  (August 
19, 1996)  [Flowers  fmm  Colombia).  In 
Flowers  from  Colombia,  we  stated  that 
we  will  correct  these  types  of  errors 
under  the  following  conditions:  (1)  The 
error  in  question  must  be  denionstiated 
'  to  be  a  clerical  ernw,  not  a 
methodological  error,  an  error  in 
judgment,  or  a  substantive  error;  (21  we 
must  be  satisfied  that  the  ocarective 
documentation  provided  in  support  of 
the  clerical-error  allegation  is  reliable; 
(3)  the  respondent  must  have  availed 
itself  of  the  earliest  reasonable 
opportunity  to  correct  the  error;  (4)  the 
cloical-eiTor  allegation,  and  any 
corrective  documentation,  must  be 
submitted  to  us  no  latw  than  the  due 
date  for  the  respondent's  administrative 
CM*  briet,  (5)  the  clmcal  error  must  not 
amail  a  subatantial  revision  of  the 
response;  and  (6)  the  respondent's 
corrective  documentation  must  not 
contradict  information  previously 
determined  to  be  accurate  at 
verification. 

SNF  Prance  has  satisfied  the 
Department's  criteria  for  the  correction 
of  clerical  errors  made  by  a  respondent 
but  discovered  after  the  preliminary 
results.  Thus,  we  made  the  requested 
correction. 

Comment  4:  NPBS  contends  that, 
when  testing  prices  to  affiliated 
customers,  the  Department's  computer 
program  mistakenly  treats  sales  to  one 
cxjstomer  as  if  they  were  sales  to  several 
difiiarent  customers.  NPBS  explains  that 
it  assigned  a  difforent  customer  code  fior 
each  of  the  customer's  sales  offices  and 
the  sales  offices  of  the  customer's  sales 
subsidiary  affiliate.  NPBS  requests  that 
the  Department  rerun  the  arm's-length 
test,  treating  the  separate  codes  as  a 
single  customer.  NPBS  also  contends 
that,  in  the  Department's  arm's-length 
test, -two  of  the  customer  codes  used  for 
identifying  sales  to  the  affiliated 
customer  apply  to  difiiarent  customers. 
NPBS  states  that  the  two  customer  codes 
identify  unaffiliated  customers  that  have 
the  same  first  word  in  their  names  as  the 
customer  the  Department  intended  to 
treat  as  an  affiliate.  NPBS  argues  that  the 
customers  in  question  have  no 
affiliation  with  NPBS  or  the  customer 
which  the  Department  intended  to  treat 
as  an  affiliate. 

Torrington  contends  that  the 
Department  has  no  obligation  to  comply 
with  NPBS's  request  to  rerun  the  arm's- 
length  test  and  treat  the  separate  codes 
•s  one  customer.  Torrington  argues  that 
NPBS  has  not  alleged  a  clerical  error  in 


the  application  of  the  test  but  is  taking 
issue  yfith  how  the  Department  applied 
the  test  Torrington  asserts  that  the 
Department  should  make  no  change 
since  NPBS  has  not  explained  why  its 
methodology  is  better  than  the 
Department's. 

Department's  Position:  We  agree  with 
respondent  NPBS  is  correct  that  we 
mistakenly  treated  sales  to  one  customer 
as  if  they  were  sales  to  several  different 
customos.  For  the  arm's-length  teat,  it 
was  our  intent  to  analyze  the 
transactions  as  sales  to  a  single 
customer.  We  have  corrected  this 
clerical  error  by  assigning  the  affiliated 
customer  a  single  code. 

We  also  agree  with  NPBS  that  we 
should  treat  two  of  the  cxistomers  We 
treated  as  affiliated  in  our  preliminary 
results  as  unaffiliated.  This  clerical  error 
occurred  when  we  inadvertently 
assigned  the  customers  the  affiliation 
code  because  they  have  the  same  first 
word  in  their  name  as  the  affiliated 
customer.  To  correct  the  problem,  we 
have  conducted  the  arm's-length  test 
without  designating  the  two  companies 
as  affiliates. 

Cmnment  5:  Torrington  contends  that 
there  is  a  programming  error  in  the 
section  of  the  Department's  computer 
program  tor  SKF  France  that  converts 
expenses  incurred  in  French  francs  on 
U.S.  sales  to  U.S.  dollars.  To  correct  this 
problem,  Torrington  requests  that  the 
Department  insert  an  "ELSE"  statonent 
in  the  line  of  programming  that 
performs  the  exchange-rate  convwsion. 

Department's  Position:  We  disagree 
with  Torrington.  In  the  programming 
language  to  which  Torriiogton  refers,  no 
"ELSE"  statement  is  necessary,  hi  SAS 
programming,  an  "ELSE"  statement 
gives  an  alternative  action  if  the 
"THEN"  clause  in  an  "IF-THEN" 
statement  is  not  executed.  In  the  section 
of  SKF  France's  program  to  which 
Torrington  refers,  when  the  original 
"I^'  clause  is  executed  {i.e.,  SKF  France 
has  reported  no  expense  ftv  the 
transaction),  then  the  program  simply 
multiplies  the  exchange  rate  by  zero.  If 
SKF  France  has  reported  an  expense, 
then  the  program  multiplies  the 
exchange  rate  properly  by  the  reported 
expense  denominated  in  French  francs. 
Torrington's  suggested  language  will 
only  result  in  the  conversion  being 
executed  when  an  expense  is  mining 
and  has  been  designated  as  zero. 
Because  Torrington's  suggested 
language  does  not  affect  the  outcome  of 
the  programming  instruction,  we  did 
not  make  the  change. 

Cbmmejit  6:  NSK  Japan  argues  that 
certain  U.S.  sales  receiving  fects 
available  should  be  deleted  from  the 
Department's  antidumping  analysis. 


NSK  Japan  asserts  that  these  sales  were 
inadvertently  included  in  the  database 
due  to  a  programming  error  on  its  part. 

Department's  Position:  We  agree  with 
NSK  Japan  and  have  deleted  these  sales 
from  our  analysis  for  these  final  results. 
Though  the  proprietary  nature  of  the 
comment  prevents  a  full  discussion 
here,  we  note  that  the  accuracy  of  NSK 
Japan's  assertion  in  its  July  1, 1997, 
Japan  Issues  Case  Brief  is  obvious  from 
the  record.  Thus,  NSK  Japan  has 
satisfied  the  Department's  criteria  for 
the  correction  of  clerical  errors  made  by 
a  respondent  but  discovered  after  the 
preliminary  results.  See  Flowers  from 
Colombia  at  42834  and  our  response  to 
Comment  3  of  this  section. 

Comment  7:  Torrington  argues  that, 
when  calculating  NTN  Japan's  margin, 
the  Department  should  assign  a  fecto- 
available  rate  to  certain  HM  transactions 
that  lack  a  corresponding  price. 
Torrington  claims  that  the  Department 
neglected  to  use  these  transactions  in 
the  preliminary  margin  calctdations. 

Department  Position:  Torrington  has 
misinterpreted  the  residts  of  our 
preliminary  analysis.  We  have  not 
applied  fects  available  to  these 
transactions.  Ehie  to  the  proprietary 
nature  of  the  infiwmation,  this  issue  is 
discussed  further  in  the  anal3^is 
memorandum  (see  NTN's  analysis 
memorandtun  dated  September  22. 
1997). 

12.  Duty  Absorption 

Secticm  751(a)(4)  of  the  TatifF  Act 
provides  for  the  Department,  if 
requested,  to  determine  whether 
antidumping  duties  have  hem  absorbed 
by  a  foreign  producer  or  exporter  subject 
to  the  order  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  who  is  affiliated  with  such 
foreign  producer  or  exporter.  Section 
751(aK4)  authorizes  this  type  of 
investigation  during  an  administrative 
review  initiated  two  years  or  four  years 
after  publication  of  an  order. 

For  transition  orders  as  defined  in 
section  751(cX6MC)  of  the  Tariff  Act 
(i.e..  ordos  in  effect  as  of  January  1, 
1995).  section  351.213(j)(2)  of  the 
Department's  antidiunping  regulations 
provides  that  the  Department  ¥rill  maka 
a  duty-absorption  determiixation,  if 
requested,  for  any  administrative  review 
initiated  in  1996  or  1998.  See  62  FR 
27296,  27394  (May  19, 1997).  Although 
these  antidumping  regulations  are  not 
binding  upon  the  Department  for  these 
AFB  reviews,  they  do  constitute  a 
public  statement  of  how  the  E)epartment 
expects  to  proceed  in  construing  section 
751(aX4)  of  the  Tariff  Act  This 
approach  ensures  that  interested  parties 
will  have  the  opportunity  to  request  a 
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duty-abeotptioo  detwi  iiiinaticm  prior  to 
the  time  of  the  sunset  review  of  the 
order  under  section  751(c)  on  entries  for 
which  the  second  and  fourth  years 
following  an  order  have  already  passed. 
Because  these  orders  on  AFBs  have  been 
in  efEact  since  1989,  these  are  transition 
orden  in  accordance  with  section 
751(c)(6)(C)  of  the  Tariff  Act;  therefore, 
based  on  the  policy  stated  above,  the 
Department  will  consider  a  request  for 
an  absorption  deto-mination  during  a 
review  initiated  in  1996  or  1998.  Cte 
May  31, 1996  and  July  9, 1996, 
Torrington  requested  the  Etepartment  to 
determine,  with  respect  to  various 
respondents,  whether  antidiunping 
duties  had  been  absorbed  during  the 
FOR.  These  being  reviews  initiated  in 
1996  and  a  request  having  been  made, 
we  have  made  a  duty-absorption 
determination  as  part  of  these 
administrative  reviews. 

In  our  preliminary  results  of  review, 
we  calculated  the  percentage  of  sales  by 
a  U.S.  affiliate  with  dtunping  margins 
tar  each  exporter.  We  stated  that,  with 
respect  to  dioee  companies  (writh 
affiliated  importer<s))  that  had  dumping 
margins,  we  would  rebuttably  presume 
that  the  duties  will  be  absortled  for 
those  sales  which  were  dimiped. 
Subsequent  to  the  preliminary  results, 
wre  received  comments. 

Comment  1 :  Respondents  claim  that 
the  Department  has  interpreted  section 
351.213(j)  of  its  regulations  incorrectly 
as  providing  for  duty-absorption 
inquiries  in  the  second  and  fourth  years 
following  a  sunset  review  after  which  an 
order  is  continued  and  in  periods  such 
as  the  sevmth  and  ninth  reviews  for 
transition  orders.  Citing  the  principle  of 
statutory  constructicm  "expressio  uruus 
est  exclusio  aherius,"  wherein  there  is 
an  inference  that  all  omissions  shoulc^ 
be  understood  as  exclusions, 
respondmts  conclude  that  the  lack  of 
e>q>licit  Congressranal  approval  fior 
duty-absorption  inquiries  for  the  latter 
transition  orders  shows  that  Congress 
did  not  intend  for  duty-absorption 
inquiries  to  be  initiated  more  than  four 
yean  after  publication  of  an 
antidumping  order.  Finally,  respondents 
contend  that  the  Department  is  incorrect 
in  justifying  the  duty-absorption  inquiry 
by  nailing  AFBs  ordera  transition  orders 
in  accordance  with  section  751(cX6KC) 
of  the  Tariff  Act  According  to 
respondents,  section  751(cK6KC)  of  the 
Tariff  Act  only  applies  to  "sunset" 
reviews. 

Toningtcm  claims  that  namnving  the 
applicability  of  the  duty-^isorption 
inquiries  to  only  the  second  and  fourth 
years  of  sunset  reviews  would  unduly 
limit  the  effectiveness  of  the  statute. 
Toningtcm  claims  that  that*  is  no 


indication  that  sections  751(aM4)  or 
751(cH6)(D)  intended  to  create  such  a 
narrow  application.  Torrington's 
response  to  the  legal  principle  of  "all 
omissions  should  be  understood  as 
exclusions"  is  that  it  has  little  force  in 
the  administrative  setting  because 
deference  is  granted  to  an  agency's 
interpretation  of  a  statute,  unless 
Congress  has  directly  spoken  to  the 
question  at  issue  (citing  Mobile 
Communications  Corp.  Of  America  v. 
FCC,  77  F.3d  1399, 1404-1045). 
Torringtbn  further  argues  that  "whether 
the  specification  of  one  matter  means 
the  mcclusion  of  another  is  a  matter  of 
legislative  intent  for  which  one  must 
look  at  the  statute  as  a  whole"  (citing 
h^issachusetts  Trustees  of  Eastern  Gas 
&■  Fuel  Associates  v.  United  States,  312 
F.2d  214,220  (1st  Cir.  1963)  (citing 
authority),  affd,  377  U.S.  235  (1964)). 

Department's  Position:  With  r^ard  to 
the  time  frame  in  which  Mre  are 
conducting  these  reviews,  section 
351.213(jKl),  in  accordance  with  section 
751(aK4),  provides  for  the  conduct, 
upon  request,  of  absorption  inquiries  in 
reviews  initiated  two  and  four  years 
after  the  publication  of  an  antidumping 
order.  The  preamble  to  the  proposed 
antidiunping  regulations  explains  that 
reviews  initiated  in  1996  wrill  be 
considered  initiated  in  the  second  year 
and  reviews  initiated  in  1998  will  be 
considered  initiated  in  the  fourth  year 
(61  FR  at  7317).  Because  these  orders  on 
AFBs  have  bera  in  effect  since  1989, 
these  are  transition  ordera  in  accordance 
with  section  751(cH6)(C)  of  the  Tariff 
Act  This  being  a  review  initiated  in 
1996  and  a  request  having  been  made, 
we  are  making  duty-absorption 
determinations  as  part  of  these 
administrative  reviews. 

Comment  2:  Respondents  state  diet 
gauging  absorption  on  information  that 
diey  do  not  know  until  completion  of  an 
administrative  review  is  unfeir.  More 
specifically,  they  claim  that  the  nature 
of  the  review  process  prevents  them 
frnm  determining  the  U.S.  price  increase 
necessary  to  pass  dumping  duties  onto 
customers  because  the  ultimate  liability 
is  not  determined  until  the  end  of  a 
review.  Respondents  claim  further  that, 
other  than  dumping  duties  paid  at  the 
time  of  entry,  they  have  no  means  of 
estimating  die  price  increases  i 
to  pass  dumping  duties  to  the 
customers. 

Finally,  respondents  argue  that  the 
Department  cannot  |xesume 
"rrinittably"  that  duty  abs(»ption  on 
sales  to  the  U.S.  affiliate  exists  if  the 
record  does  not  contain  evidence  of  the 
U.S.  purchaser's  assumption  of  liability 
for  ultimate  aiMinsmnnt  Ranrandants 
claim  that  the  Dqiaitmenf  s  rabuttahte 


presumption  ignores  commercial  reality 
in  that  no  U.S.  buyer  would  agree  to 
assume  liability  for  an  unasceurtainable 
amount  of  duties.  Respondents  claim 
that  the  Department  has  not  provided 
any  reason  for  adopting  the 
presumption  of  duty  absorpticm  and  that 
the  presumption  is  not  alloMrable  by 
law,  citing  NWB  v.  Baptist  Hasp.  Inc., 
442  U.S.  773.  787  (1979).  and  United 
Scenic  Artists,  Local  829  v.  NIBB,  762 
F.2d  1027, 1034  P.C  Cir  1985). 

SNR  and  S^  state  that  the  15-day 
deadline  for  submitting  evidence  to 
rebut  the  assumption  that  unaffiliated 
U.S.  purchasers  will  pay  the  assessed 
dumping  duty  is  too  short,  given  the 
amount  of  evidence  that  Mrould  have  to 
be  collected  and  the  number  of 
customers  that  would  have  to  be 
approached. 

Finally.  FAG  Germany  md  FAG  Itdy 
contend  that  the  duty-abaorption 
inquiry  is  only  applicaUe  to  the  foreigB 
producer  ox  exporter,  citing  section 
751(aK4)  of  the  Tariff  Act 

Torrington  agrees  with  the 
Department's  approach  in  using  Ae 
relnittable  presumption  that  the  duties 
for  sales  that  virere  dumped  will  be 
absorbed.  Torrington  argues  that  the 
Department's  examination  of  whether 
duty  absorption  occuired  by  reviewing 
data  on  the  volume  of  dumped  imports 
and  diunping  margins  follows  the 
guidelines  of  the  SAA.  Torrington 
argues  that  the  Department's  decisioo 
was  reasonable,  given  the  lack  of  reoonl 
evidence  that  the  first  unrelated 
customer  will  be  responsible  for  pajring 
the  duty  that  is  ultimately  assessed  and 
the  consistency  of  the  Department's 
dumping  determinations  and  the  feet 
that  the  Department  gives  the 
respondents  the  opportunity  to  i»ovide 
evidence  that  the  unaffiliated 
purchasers  wrill  pay  the  aaseased  duty. 
Additionally,  Torrington  asks  that  dw 
Department  reject  respondents' 
inference  that  the  absorption  inquiry 
only  extends  to  the  foreign  producer, 
rather  than  the  foreign  producer  and 
affiliated  impcHtei<s).  Torrington  cites 
the  preamble  to  the  new  regulatioos  and 
the  SAA  at  885  in  suppcwt  of  the  latter. 

Finally,  Twrington  claims  that,  while 
the  difficulty  of  obtaining  evidoice 
increases  with  the  extent  of  dumping 
involved,  this  does  not  mitigate  agunst 
the  Department's  15-day  deadline  (afkar 
the  publication  of  preliminary  results) 
for  submitting  evidence  that  unaffiliated 
U.S.  purchasers  will  pay  the  assessed 
dumping  duty. 

Department's  Position:  We  agree  with 
Torrington.  An  investigation  as  to 
whether  there  is  duty  absorption  does 
not  simply  involve  publishing  the 
margin  in  the  final  results  of  review.  As 
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the  Department  noted  in  the  preliminary 
results  of  these  reviews,  the 
determination  that  duty  absorption 
exists  is  also  based  on  the  lack  of  any 
information  on  the  record  that  the  first 
unaffiliated  customer  will  be 
responsible  for  paying  the  duty  that  is 
ultimately  asseraed.  Absent  such  an 
irrevocable  agreement  between  the 
affiliated  U.S.  importerfs)  and  the  first 
unaffiliated  customer,  there  is  no  basis 
for  the  Department  to  conclude  that  the 
duty  attributable  to  the  margin  is  not 
being  absorbed. 

Tms  is  an  instance  where  the 
existence  of  a  margin  raises  an  initial 
presumption  that  the  respondent  and  its 
affiliated  importer(s)  are  absorbing  the 
duty.  As  such,  the  burden  of  producing 
evidence  to  the  contrary  shifts  to  the 
respondffliL  See  CresweU  Trading  Co., 
Inc.  V.  United  States.  15  F.3d  1054 
(CAF€  1994).  Here,  the  respondents 
have  failed  to  place  evidence  on  the 
record,  despite  being  given  ample  time 
to  do  so,  in  support  of  their  position  that 
tlMgr  «id  their  affiliated  importerfs)  are 
not  ahaorbing  the  duties. 

Comwent  3:  Torrington  argues  that, 
even  though  the  Department's  duty- 
absorption  methodology  is  reasonable 
because  it  relies  on  a  weighted-average 
dumping  margin  which  takes  all 
dumped  sales  into  account,  a  more 
accurate  reflection  of  the  impact  of 
dximping  on  the  domestic  industry 
could  be  achieved  by  taking  weighted- 
average  dumping  margins  dividml  by 
the  percentage  of  the  U.S.  affiUata's 
sales  with  dumping  margins.  Torrington 
also  contends  that  the  p    iposal  made  by 
several  respondents  of  taking  into 
account  ne^gative  margins  "lAiiku 
dumping  and  contributes  to  an 
importer's  financial  ability  to  continue 
the  practice  of  duty  absorption. 

Respondents  contend  that,  once  an 
importer  has  certified  that  it  has  not 
been  reimbursed  fior  antidumping 
ditfiea,  it  is  unnecessary  for  the 
Department  to  conduct  a  duty- 
abaorption  inquiry  unless  there  is 
evidence  of  fraud.  Respondents  also 
emphaajge  that,  if  such  weighted- 
average  diunping  margins  were 
calculated,  they  could  be  highly 
distortive  when  applied  to  a  small 
volume  of  transactions.  Respondents 
claim  further  that,  if  the  total  profits 
exceed  the  amount  of  antidimiping 
liability,  this  can  be  taken  as  proof  that 
duty  absorption  is  not  occurring.  SKF 
argues  that,  using  data  already  available 
on  the  record,  the  Department  is  able  to 
conduct  an  accurate  analysis  of  whether 
diunping  duties  are  being  absorbed  by 
comparing  the  total  profit  of  CEP  sales 
to  the  total  amount  of  the  antidumping 
liability.  SKF  also  emphasizes  that. 


while  dumping  must  be  measiued  on  a 
transaction-specific  basis,  there  are  no 
reasons  why  a  duty-absorption  inquiry 
can  not  be  done  on  an  a^Kresate  basis. 

SKF,  Koyo,  NSK.  and  SNR  argue  that 
the  Department's  duty-absorption 
methodology  fails  to  measure  duty 
absorption  on  respondents'  U.S.  sales 
database  as  a  whole.  Respondents  claim 
that  by  not  considering  sales  made  at 
non-dumped  prices  the  Department  fails 
to  get  an  accurate  measure  of  whether 
absiarption  has  occurred.  SKF  and  SNR 
wmphasiyw  that,  because  the  Department 
calculates  dimiping  margins  after  \J.S. 
sales  are  shipped  and  invoiced, 
companies  cannot  calculate  precisely 
the  price  necessary  to  eliminate 
dumping.  Therefore,  respondents  assert 
they  can  only  be  expected  to  reach  non- 
dumping  price  levels  on  an  overall 
basis.  As  a  result,  SKF  contends  that  the 
Department  should  uae  weighted- 
average  meigins  which  exclude  frnm  the 
pCTcentage  of  diunped  sales  those 
transactions  with  de  mixumis  margins  as 
a  threshold  test  for  duty-absorption 
inquiries. 

DepaitmentM  Potition:  We  disagree 
with  respondents  that  ¥ve  ahoulu 
aggregate  negative  and  positive  margins 
in  our  duty -absorption  determination. 
The  Department  treats  so-called 
"negative"  margins  as  being  equal  to 
zero  in  calculating  a  weighted-average 
margin  because  otherwise  exptxten 
would  be  able  to  mask  their  dumped 
sales  with  non-dumped  sales.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Professional  Electric  Cutting 
Tools  and  Professional  Electric 
Sanding/Grinding  Tools  from  Japan,  58 
FR  30149  (May  26. 1993).  It  would  be 
inconsistent  on  one  hand  to  calculate 
margins  using  only  poaitive-maigin 
sales,  which  is  the  Depertment's 
practice,  and  then  argue,  in  efiiect.  that 
there  are  no  margins  for  duty-absorption 
purposes  because  a  deduction  from  the 
total  duties  determined  should  be  made 
for  sales  without  margins.  See  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  From  the  United        ^ 
Kingdom;  Final  Besuhs  of  Antidumping 
Duty  Administrative  Review,  62  FR 
18744. 18745  (April  17. 1997).  However, 
non-dumped  sales  affect  the  percentage 
of  sales  through  affiliated  importers 
which  are  diunped  and  therefore  afEact 
the  results  of  the  absorption  inquiry. 
Therefore,  we  disagree  with 
Tcmrington's  suggestion  as  well.  Only 
using  the  sales  with  diunping  margins 
in  the  denominator  of  our  calculations 
would  distort  the  calculations  by 
overstating  the  percentage  margin  oi 
dumping. 

Finally,  a  company's  profit  on  CEP 
sales  is  not  a  relevant  issue.  This.  too. 


does  not  negate  the  bet  tftat  these  an 
duties  abswbed  by  the  affiliate. 

13.  Reimbursement 

Comment  1 :  Torrington  states  that  the 
Department  should  apply  the 
reimbursement  regulation  in  situations 
where  the  transfer  prices  to  an  affiliated 
importer  are  below  the  actual  COP  and 
the  transactions  were  foimd  to  have 
dumping  margins.  Torrington  contends 
that  below-cost  transfer  prices  are 
tantamount  to  an  indirect  transfer  of 
fimds.  allowing  "foreign  deep  pockets" 
to  relieve  importers  from  having  to  raise 
resale  prices  to  finance  assessment  of 
antidumping  duties.  Torrington.  citing 
Co/or  Television  Receivers  from  K<xea. 
61  FR  4408.  4411(Feb.  6. 1996).  states 
fiirtha  that,  because  the  Department 
concluded  that  the  reimbursement 
regulation  applies  in  exporter's-sales- 
price  situations,  the  Department  should 
apply  the  reimbursement  rule  to 
indirect  p>ayments  between  afRH^itffd 
parties  in  these  reviews.  Finally. 
Torrington  states  that  the  Department 
should  ask  each  respondent  whether  it 
transferred  subject  merchandise  to  its 
affiliated  U.S.  importer  at  prices  below 
the  OOP  and  whether  it  made  any 
capital,  equity  or  other  contributions  to 
its  U.S.  affiliate  during  the  POR. 

Respondents  state  that  when  deciding 
this  issue  the  Department  should 
maintain  its  reliance,  as  it  did  during 
the  1992/93.  1993/94.  and  1994/95 
reviews,  on  whether  explicit  and 
specific  factual  evidence  exists  of  direct 
reimbursement  of  diunping  duties  by  an 
affiliated  importer.  Koyo.  NSK.  INA. 
and  SNR  state  that  Torrington's 
allegations  of  below-cost  transfer  prices 
do  not  establish  the  specific  and  direct 
links  between  transfer  pricing  and 
reimbursement,  cited  in  Fedaal-Mogul 
Corp  V.  United  States,  918  F.Supp.  386. 
394  (OT  1996KFedenzi-Mogui  I), 
necessary  to  conclude  reimbursement 
has  occurred.  Koyo  further  states  that 
the  Korean  TVs  case  does  not 
undermine  the  OTs  decision  in 
Federal-Mogul  I,  or  the  Departm«it's 
refusal  to  undertake  reimbursement 
investigations  in  the  last  four  AFBs 
reviews,  simply  on  the  basis  of  below- 
cost  transfer  prices. 

NTN  cites  the  Department's  revision 
of  its  regulations  on  antidumping  and 
countervailing  duties  to  conform  with 
the  URAA  multilateral  trade 
negotiations  (62  FR  27355)  as  evidence 
that  Congress  has  rejected  the 
application  of  the  reimbursement 
regulation  (section  351.402(f)  (1997))  to 
below-cost  transfer  pricing  between 
affiliated  parties.  NTN  claims  that, 
when  the  express  intent  of  Congress  is 
unclear  or  ambiguous,  deference  will  be 
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granted  to  the  Department's 
interpretation  of  its  own  regulations 
and,  therefore,  the  Department  has  been 
granted  broad  discretion  in  detmrnining 
what  ccMistitutes  reimbursement  of 
antidumping  duties  for  purposes  of  19 
CFR  353.26  (1996). 

In  response  to  Torrington's  suggesticm 
to  pursue  two  additionsJ  lines  of  inquiry 
regirding  reimbursement,  NSK  states 
that  the  Department  should  conclude 
reimbursement  has  occurred  only  vi^en 
dumping  duties  are  paid  directly  on 
behalf  of  the  importer  or  when  dumping 
duties  are  actually  reimbursed  to  the 
importer.  FAG  Italy,  NSK.  Barden.  and 
tfTN  state  that,  when  certification  of 
non-reimbursement  is  filed  and  there  is 
no  evidence  of  Customs  fraud,  the 
Department  has  no  furthm  obligation  to 
investigate  because  there  is  no  basis  for 
{Kesumption  of  reimbursement  and  no 
statutory  authority  to  place  any  burden 
on  respondents  to  rebut  such  a  position. 
SKF  Italy  and  Germany  also  note  that 
their  borrowing  behavior  is  already 
addressed  in  their  responses  to  the 
Department's  questionnaire  and  that  the 
Department  verified  this  issue, 
tJiminnHng  the  need  to  collect  further 
data. 

FAG  Italy,  SKF.  Koyo  and  Nachi  state 
that,  despite  having  numerous  chances 
to  present  new  arguments  or  evidence  to 
the  Department.  Torrington  hiled  to 
offer  anything  that  woiUd  warrant 
reconsideration  of  the  Department's 
previous  position. 

Department's  Position:  We  disagree 
with  Torrington.  Although  we  agree  that 
the  reimbursement  regulation  is 
applicable  in  CEP  situations,  there  must 
be  evidence  that  the  parent  has 
reimbursed  [e.g.,  the  exporter  directly 
paid  the  duties  for  the  importer  or  the 
exporter  lowered  the  amount  invoiced 
to  the  importer)  its  subsidiary  for 
antidumping  duties  to  be  assessed  (see 
Korean  TVs  at  4410-11).  In  that  case,  we 
reaffirmed  our  origiutd  view  that 
reimbursement,  within  the  meaning  of 
the  regulation,  takes  place  between 
affiliated  parties  if  the  evidence 
demonstrates  that  the  exporter  directly 
pays  antidumping  duties  for  the 
affiliated  importer  or  reimburses  the 
importw  for  such  duties  (see  The 
Torrington  Company  v.  United  States, 
Slip  Op.  97-136  (OT  September  19, 
1997X7'om^gton  ID).  In  this  case,  there 
is  no  evidence  that  any  of  the  named 
respondents  engaged  in  reimbursement 
activity  with  their  respective  affiliated 
U.S.  subsidiary.  See  also  Brass  Sheet 
and  Strip  from  the  Netherlands,  57  FR 
9534. 9537  (March  19. 1992).  Brass 
Sheet  artd  Strip  from  Sweden,  57  FR 
2706.  2708  (January  23. 1992).  and  Brass 


SAeeC  and  Strip  fixxu  Korea.  54  FR 
33257.  33258  (August  14,  1989). 

Furthermore.  Torrington  has 
presented  no  evidence  of  inappropriate 
financial  intermingling,  an  agreement  to 
reimburse,  or  reimbursement  in  generaL 
FAG,  Ko]fo,  and  Nachi  are  correct  in 
that  the  presence  of  both  below-cost 
transfer  prices  and  actual  dumping 
margins  do  not,  in  and  of  themselves, 
constitute  evidence  that  reimbursement 
is  taking  place.  Therefore,  consistent 
with  our  position  in  previous  reviews  of 
these  ordws.  we  reject  Torrington's 
contention  that  below-cost  transfer 
prices  are  tantamount  to  an  indirect 
transfar  of  funds  for  raimbursemoit  of 
antidumping  duties  and  that  we  should 
make  a  deduction  therefore  in  CEP 
transactions  (see  AFBs  HI  (39736).  AFBs 
/V  (10906-07).  AFBs  V  (66519).  and 
AFBs  V7(2129)). 

14.  Tooling  Revenue 

Comment  NSK  argues  that  the 
Department  should  not  consider  tooling 
to  be  part  of  revenue  ba  the  purpose  of 
railnilnting  the  dumping  margins.  NSK 
claims  that  tooling  revenue  is  not  an 
integral  part  of  the  product,  that  the 
Department  did  not  include  this  item  in 
its  questionnaire  for  previous  reviews, 
and  that  Torrington  did  not  consider 
tooling  as  part  of  revenue  in  past  AFB 
reviews.  NSK  also  cites  the 
Department's  position  in  Mechanical 
Transfer  Presses  from  Japan,  55  FR  335, 
339  Qan.  4, 1990),  where  the 
Department  did  not  adjust-prices  by  an 
amount  for  tooling.  Filially,  NSK  points 
out  that,  in  situations  whoe  tooling  can 
be  considered  subject  merchandise,  it  is 
specifically  identified  as  an  integral 
component  oi  the  price,  citing  Certain 
Forged  Steel  Crankshafts  from  the 
United  Kingdom,  56  FR  5975,  5978  (Feb. 
14, 1991). 

NSK  argues  that,  even  if  the 
Department  maintains  diat  tooling 
revenue  should  be  added  to  NV,  tiiie 
Department  should  not  add  tooling 
revenue  to  NV  as  fects  available  in  its 
analysis  of  NSK.  NSK  argues  that  it  is 
inappropriate  to  use  facts  available  in  its 
case  because  it  responded  fully  to  all  of 
the  Department's  requests  for 
information.  NSK  argues  that  it 
provided  tooling  revenue  on  a  product- 
specific  basis  and  the  feet  that  the 
Department  could  not  match  the  tooling 
revenue  to  the  product  codes  in  its  HM 
sales  database  demonstrates  that  those 
products  to  which  it  would  apply  were 
not  reported  in  the  database. 

Torrington  disagrees  with  NSK's 
position,  rlaiming  that  the  Department 
should  include  tooling  revenue  in  the 
computation  of  NV  pursuant  to  the 
terms  of  the  andhumping  duty  ordw. 


the  applicable  law,  and  die 
questicmnaire.  Petitioner  dtes  two  ( 
where  the  Department  ruled  as  such: 
Certain  Forged  Steel  Crankshafts  Fnmi 
the  United  Kingdom,  56  FR  5975,  5978 
(Frt>.  14. 1991).  where  tooling  revenues 
were  included  in  price  even  wrhen 
tooling  is  billed  separately,  and  Bicycle 
Speedometers  From  Japan,  58  FR  54328 
(Oct  21,  1993).  where  amortized  tooling 
costs  were  added  to,  not  subtracted 
from,  price.  Torrington  claims  that  the 
supplemental  questionnaire  in  these 
AFB  reviews  further  demonstrates  the 
Department's  policy  of  including  tooling 
in  revenue  since  it  asks  for  detailed 
information  on  tooling  costs.  Finally. 
Torrington  states  diat  tooling  is  a  coat  of 
producing  bearings  and  that,  in  all 
market-type  transactions,  prices  are  set 
to  cov«  costs. 

Department's  Position:  In  the  Firud 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Oscillating  Fans  From  the 
People's  Republic  of  China,  56  FR 
55271.  55279  (Oct  25, 1991).  the 
Department  established  its  policy  of 
considering  tooling  as  part  of  fec^ry 
ovwhead  and,  therefore,  a  component  of 
final  price.  The  Department  has 
followed  this  practice  in  subsequent 
cases.  See,  e.g..  Certain  Forged  Steel 
Crankshafts  from  the  United  Kingdom, 
SSFRat  5978,  and  Bicycle 
Speedometers  from  Japan,  58  FR  at 
54328.  In  Mechanical  Transfer  Presses 
from  Japan,  55  FR  at  339..  the 
Department  disallowed  die  tooling  from 
revenue  computation  because  it  was 
identified  separately  in  the  contractual 
sales  dooimentation  along  with  spare 
parts  and  other  optional  item  prices 
and,  therefore,  was  not  an  "integral" 
cost  of  the  commodity.  In  contrast, 
tooling  revenue  associated  with  AFBs  is 
additional  revenue  on  the  sale  of  the 
AFB.  not  a  separate  accessory. 

However,  upon  re-examining  the 
.  record,  we  determine  that  it  is  dear 
from  the  record  that  NSK's  reported 
tooling  revenue  pertains  to  models 
which  NSK  did  not  report, 
appropriately,  in  its  IA4  sales  database, 
llierefore,  we  have  not  added  tooling 
revenue  to  NSK's  NV  for  these  final 
results.  We  note,  however,  that  the 
application  of  fects  available  in  our 
preliminary  results  was  not  meant  to  be 
a  tool  to  punish  NSK  but  rather  to  be  an 
estimate  of  NSK's  actual  experience 
with  regard  to  tooling  revenue  when  we 
were  unable  to  match  the  models  for 
which  tooling  revenue  was  incurred  to 
the  models  NSK  reported  in  the  HM 
sales  database. 

15.  Cash  Deposit  Financing 

Comment  NTN  and  NTN  Germany 
(collectively  "NTN")  argue  that  the 
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Depaitment's  decision  to  ignore 
adjustments  to  its  U.S.  indirect  selling 
expenses  for  interest  on  cash  deposits  of 
antidumping  duties  is  contrary  to  the 
Department's  position  in  past  reviews  of 
these  orders  and  in  recent  litigation. 

NTN  argues  that  section  772(d)(1)  of 
the  Tariff  Act  only  allows  for  the 
deduction  of  selling  expenses.  Howevn, 
NTN  contends,  the  Department  has 
previously  stated  that  it  does  not 
consider  cash  deposit  fiminring 
expenses  as  such.  As  an  example,  NTN 
contoids.  the  Department  noted  in  AFBs 
V7at  2.104  that  such  expenses  were  not 
selling  expenses  since  they  "were 
incurred  only  because  of  the  existence 
of  the  antidumping  duty  orders"  and  the 
Department  concluded  that  "the 
expenses  caimot  correctly  be 
characterized  as  selling  expenses."  NTN 
also  points  to  the  Department's 
acceptance  of  this  adjustment  in  the  first 
three  reviews  of  these  orders  [AFBt  I- 
nn,  in  the  two  most  recently  completed 
reviews  of  these  orders  [AFBs  V  and  V7), 
and  in  the  position  the  Department  took 
in  conmients  it  filed  witti  the  CTT  in  the 
litigation  arising  from  AFBs  FV. 
According  to  NTN.  the  OT  adopted 
these  comments  in  large  part,  holding 
that  "interest  NTN  paid  for  antidumping 
duty  deposits  is  not  a  selling  expense 
and,  thus,  should  be  excluded  from 
NT>rs  U.S.  indirect  selling  expenses." 
Federal-Mogul  v.  United  States,  20  CTT 
— ,  — .  Slip  Op.  96-193  (December  12, 
1996)  [Federal-Mogul  O)- 

NTN  argues  that,  notwithstanding 
Departmental  and  judicial  precedent, 
the  Department's  statements  in  the 
instant  review  are  flawed.  First,  NTN 
contends,  the  Department's  statement  in 
the  preliminary  results  that  it  is  "not 
convinced  that  there  are  opportunity 
costs  associated  with  paying  deposits" 
contradicts  the  w«ll-reasoned  analysis 
the  Department  set  forth  in  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Finished  and  Unfinished,  From  Japan, 
and  Tapered  Roller  Bearings.  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan;  Final 
Results  of  Antidumping  Duty 
Admini^rutive  Reviews  and 
Termination  in  Part  (TRBs  Final 
Results).  62  FR  11325. 11828-«30 
(March  13,  1997),  in  which  the 
Department  explained  that  it 
"recogoixef  s)  that  opportimity  costs 
*  *  *  have  a  real  financiaJ  impact  on 
the  firm." 

Second,  NTN  argues,  the  Depertment 
misimderstands  the  basis  for  its 
allowance  of  the  adjustment  in  prior 
reviews  in  its  sUtement  that  "the 
dumping  margin  should  not  vary 
depending  on  whether  a  party  bias  funds 
available  to  pay  cash  deposits  or 


requires  additional  funds  in  the  form  of 
loans."  NTN  agrees  that  this  statement 
is  correct  but  contends  that  this  does  not 
necessarily  lead  to  the  Department's 
preliminary  conclusion  that  it    hould 
deny  the  adjustment  NTN  poias  to 
TTiBs  Final  Results  where  the 
Department  reasoned  that  a  firm  may 
also  choose  to  divert  funds  from  other 
corporate  activities  to  pay  cash  deposits 
but  the  opportunity  costs  associated 
with  the  diversion  reflect  a  real  coat  to 
the  firm. 

Third.  NTN  asserts,  the  Department's 
statements  that  opportimity  costs  are 
not  associated  with  nuiHng  cash 
deposits  is  a  misunderstanding  of  the 
definition  of  "opportunity  costs."  NTN 
argues  that  opportunity  costs  are  "the 
real  economic  loss  which  an  entity 
experiences  when  it  must  forgo  some 
other,  more  profitable  use  of  its 
resources,"  citing  Cartersville  Elevator, 
IiK.  V.  ICC,  724  F.  2d  668.  670  (8th  Cir. 
1984),  and  Mira  v.  Nuclear 
Measurements  Corp.,  107  F.  3d  466,  472 
(7th  Qr.  1997)  (describing  the  diversion 
of  funds  from  more  profitable  activity  as 
"the  classic  definition  of  opportimity 
costs").  NTN  argues  that  the  expense 
associated  with  making  cash  deposits 
fits  these  definitions.  In  NTN's  view,  the 
source  of  the  funds  does  not  determine 
whether  this  is  an  opportimity  cost 
because,  in  either  case,  these  funds 
caimot  be  put  to  a  more  profitable  use. 

NTN  concludes  that,  smce  the  only 
refisTence  to  this  issue  in  these 
proceedings  is  a  memorandum  to  the 
file  regarding  an  ex  parte  meeting  with 
the  Torrington  Company  dated  April  23, 
1997,  there  is  no  change  in  foct  pattern 
or  the  law  which  would  compel  such  a 
sudden  shift  in  the  Department's 
position.  Moreover.  NTN  argues  that,  at 
some  point,  the  Department's  pricv 
decisions  become  case  law,  citing 
Shikoku  Chemicals  v.  United  States,  16 
CXr  383.  388  (1992).  NTN  requests  that 
the  Department  allow  the  adjustment  to 
U.S.  iiulirect  selling  expenses  for  the 
final  results. 

Torrington  argues  that  the  Department 
properly  rejected  an  adjustment  to 
NTN's  U.S.  selling  expe  "^^js  for  cash 
deposit  finanring  expenses.  Torrington 
contends  that  these  are  both  policy  and 
legal  reasons  that  support  the 
Department's  decision. 

Torrington  argues  that  the 
Department's  previous  policy  actually 
encouraged  dumping  l^  allrw^'  ag  larger 
and  larger  adjustments  to  selling 
expenses  as  deposit  rates  increased. 
Torrington  reasons  that,  the  more  a 
company  dumps  its  merchandise  in  the 
United  States,  the  larger  the  interest 
payments  covering  duty  deposits  will 
be.  Torrington  conciudeAiat,  as  the 


interest  expense  becomes  greater  and 
greater,  so  does  the  ofEset  to  indirect 
selling  expenses.  Likewise,  the  smaller 
the  o&et.  the  lower  the  final  dumping 
margin.  Thus.  Torrington  contends  the 
Department's  old  policy  actually 
encourages  dumping.  Torrington 
suggests  that  this  scenario  will  be 
exacerbated  over  time  as  intecest 
expense  accumulates  and  in  any  intoest 
expenses  the  Department  imputes. 
Torrington  asserts  that,  if  o&ets  become 
sufficiently  large,  dimiping  margins  can 
disappear  without  any  change  in  pricing 
behavior. 

Moreover,  if  the  Department  only 
allows  an  adj\istment  for  actual  interest 
paid.  Torrington  asserts  that  the 
previous  poUcy  discriminates  against 
importers  who  finance  deposits  with 
cash  because  these  importers  would  not 
have  any  interest  payments. 

Torrington  agrees  with  the 
Department's  statements  in  the 
Preliminary  Results  questioning 
whether  "opportunity  costs"  are 
actually  incurred  because,  Torrington 
argues,  "opportunity  costs"  exist  only  in 
economic  theory.  Torrington  contends 
that,  if  deposits  were  not  made,  then 
there  would  be  no  merchandise  to 
resell.  Thus,  Torrington  concludes, 
deposits  are  a  cost  of  doing  business  for 
those  who  choose  to  trade  unfairly. 

Torrington  acknowledges  that  tne  CIT, 
in  Federal-Mogul  U,  reached  a  contrary 
conclusion,  but,  petitioner  contends  the 
err  upheld  bad  policy  and  the 
Department  is  right  in  changing  its 
poUcy.  Torrington  argues  that  money  is 
fungible  and  loans  to  finance  duty 
deposits  make  money  available  for  other 
endeavors.  Torrington  argues  that  the 
CTT,  in  Federal-Mogul  U,  fiuled  to 
account  for  this. 

Twrington  argues  that  section 
772(dXl)  mandates  the  deduction  of 
certain  selling  expenses  from  CEP.  Since 
imputed  expenses.do  not  appear  cm  the 
company's  boolcs,  Torrington  contends 
that  an  oCEnt  to  those  selling  expenses 
is  cmitrary  to  law  because  it  reduces  a 
mandatory  deduction  improperly. 

In  addition,  Torrington  argues  that, 
under  the  URAA,  CEP  is  meant  to  be  a 
proxy  for  an  arm's-length  price  to  an 
unaffiliated  importer.  As  such, 
Torrington  contends,  selling  expenses 
such  as  those  incurred  for  financing 
cash  deposits  are  related  solely  to  the 
sale  to  the  affiliated  importer  and  are 
not  related  to  the  resale  to  the 
unaffiliated  U.S.  customer.  T(Rrington 
contends  that  the  Department's  new 
regulations  reflect  the  contemporaneous 
construction  of  the  URAA  as  evidenced 
by  the  preamble  statement:  "In  these 
firial  regulations,  we  have  clarified  that 
the  Secretary  will  deduct  only  expenses 
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associated  with  a  sale  to  an  unaffiliated 
customer  in  the  United  States."  By  the 
same  logic,  Torrington  argues,  credit 
costs  imputed  to  the  importer  on 
account  of  duty  deposits  should  not  be 
added  back  to  CEP  because  these  costs 
vnH  not  be  deducted  from  CEP  in  the 
first  place. 

Torrington  argues  that,  although  the 
Department's  new  regulations  do  not 
apply  to  the  current  review  per  se,  the 
foregoing  analysis  reflects  existing 
practice  under  the  new  law,  citing 
Extruded  Rubber  Thread  from  Malaysia, 
62  FR  33.588  at  33597-98  (June  20, 
1997).  In  sum.  Torrington  maintains  that 
antidumping  cash  deposits  (and  any 
credit  expenses  imputed  to  those 
deposits)  do  not  represent  activities  of 
the  importer  in  selling  the  mrachandise 
in  the  U.S.  market 

Hnally.  Torrington  argues  that  there 
is  no  evidence  that  any  affiliated 
importers  actually  obtained  loans  for  the 
purpose  of  paying  cash  deposits. 
Therefore,  Torrii^on  contmds.  there  is 
no  evidence  that  imputed  credit  costs 
are  "specifically  associated  with 
economic  activities  in  the  United 
States,"  citing  Certain  Internal- 
Combustion  Industrial  Forklift  Trucks 
from  Japan,  62  FR  5592  at  5611 
(Felmiary  6. 1997).  Without  evidence 
that  credit  costs  were  incurred, 
Torrington  asserts  there  is  no  basis  to 
conclude  that  any  deductions  fiT>m  CEP 
on  account  of  the  importer's  expenses 
incltided  such  costs  in  the  first  place.  As 
such.  Torrington  concludes,  there  is  no 
basis  for  NTN's  claimed  adjustment 

Department's  Position:  We  agree  with 
Torriiagton  that  we  should  deny  an 
adjustment  to  NTN's  U.S.  indirect 
selling  expenses  for  expenses  which 
NTN  claims  are  related  to  financing  of 
cash  deposits.  However,  we  have  not 
adopted  Torrington's  logic  entirely. 

Tne  statute  does  not  contain  a  precise 
definition  of  what  constitutes  a  selling 
expense.  Instead,  Congress  gave  the 
administering  authority  discretion  in 
this  area.  It  is  a  matter  of  policy  whether 
we  consider  there  to  be  any  financing 
expenses  associated  with  cash  deposits. 
We  recognize  that  we  have,  to  a  limited 
extent,  removed  such  expenses  from 
indirect  selling  expenses  for  such 
finanring  expenses  in  past  reviews  of 
these  orders.  However,  we  have 
reconsidered  our  positicm  on  this  matto^ 
and  have  now  concluded  that  this 
practice  is  inappropriate. 

We  have  long  maintained,  and 
continue  to  maintain,  that  antidumping 
duties,  and  cash  deposits  of 
antidumping  duties,  are  not  expenses 
that  we  should  deduct  from  U.S.  price. 
To  do  so  would  involve  a  circular  logic 
that  could  result  in  an  unending  spiral 


of  deductions  for  an  amount  that  is 
intended  to  represent  the  actual  ofket 
for  the  dimiping.  See.  e.g.,  AFBs  U.  We 
have  also  declined  to  deduct  legal  fees 
associated  with  participation  in  an 
antidumping  case,  reasoning  that  such 
expenses  are  inctirred  solely  as  a  result 
of  the  existence  of  the  antidumping  duty 
order.  Id.  Underlying  our  logic  in  both 
these  instances  is  an  attempt  to 
distinguish  between  business  expenses 
that  arise  from  economic  activities  in 
the  United  States  and  business  expenses 
that  are  direct,  inevitable  consequences 
of  the  dumping  oAier. 

Financial  expenses  allegedly 
associated  with  cash  deposits  are  not  a 
direct,  inevitable  consequence  of  an 
antidumping  order.  As  we  stated  in  the 
preliminary  results;  "money  is  fungible. 
If  an  importer  acquires  a  loan  to  cover 
one  operating  cost,  that  may  simply 
mean  that  it  will  not  be  necessary  to 
borrow  money  to  cover  a  different 
operating  cost"  See  Preliminary  Results 
at  31,569.  Companies  may  choose  to 
meet  obligations  for  cash  deposits  in  a 
variety  of  ways  that  rely  on  existing 
capital  resources  or  that  require  raising 
new  resources  through  debt  or  equity. 
For  example,  companies  may  choose  to 
pay  deposits  by  using  cash  on  hand, 
obtaining  loans,  increasing  sales 
revenues,  or  raising  capitid  through  the 
sale  of  equity  shares.  In  fact,  companies 
face  these  choices  every  day  regarding 
all  their  expenses  and  financial 
obligations.  There  is  nothing  inevitable 
about  a  company  having  to  finance  cash 
deposits  and  there  is  no  way  for  the 
Department  to  trace  the  motivation  or 
use  of  such  funds  even  if  it  were. 

In  a  difiierent  context,  we  have  made 
similar  observations.  For  example,  we 
stated  that  "debt  is  fungible  and 
corporations  can  shift  debt  and  its 
related  expenses  toward  or  away  from 
subsidiaries  in  order  to  manage  profit" 
[see  FoTOsilicon  from  Brazil,  61  FR  at 
59412  (regarding  whether  the 
Department  should  allocate  debt  to 
specific  divisions  of  a  corporation)). 

So,  while  under  the  statute  we  may 
allow  a  limited  exempticm  from 
deductions  bom  U.S.  price  for  cash 
deposits  themselves  and  legal  fees 
associated  with  participation  in 
dumping  cases,  we  do  not  see  a  sound 
basis  Ah'  extending  this  exemption  to 
financing  expoises  allegedly  associated 
with  finanring  cash  deposits.  By  the 
same  token,  for  the  reasons  stated  above, 
we  would  not  allow  an  offset  for 
financing  the  payment  of  legal  fees 
associated  with  participation  in  a 
dumping  case. 

We  see  no  merit  to  the  argimient  that, 
since  we  do  not  deduct  cash  deposits 
from  U.S.  price,  we  should  also  not 


deduct  financing  expenses  that  are 
arbitrarily  associated  with  cash 
deposits.  To  draw  an  analogy  as  to  why 
this  logic  is  flawed,  we  also  do  not 
deduct  corporate  taxes  from  U.S.  price; 
however,  we  would  not  consider  a 
reduction  in  selling  expenses  to  reflect 
financing  alleged  to  be  associated  with 
payment  of  such  taxes. 

Finally,  we  also  determine  that  we 
should  not  use  an  imputed  amount  that 
would  theoretically  be  associated  with 
financing  of  cash  deposits.  As 
Torrington  points  out,  there  is  no  real 
opportunity  cost  associated  with  cash 
cteposits  when  the  paying  of  such 
deposits  is  a  precondition  for  doing 
business  in  the  United  States.  Like 
taxes,  rent,  and  salaries,  cash  deposits 
are  simply  a  financial  obligation  of 
doing  business.  Companies  caimot 
choose  not  to  pay  cash  deposits  if  they 
want  to  import  nor  can  they  dictate  the 
terms,  conditions,  or  timing  of  such 
payments.  By  contrast,  we  impute  credit 
and  inventory  carrying  costs  when 
companies  do  not  show  an  actual 
expense  in  their  records  because 
companies  have  it  within  their 
discretion  to  provide  different  payment 
terms  to  difiiBrent  customers  and  to  hold 
different  inventory  balances  for  different 
markets.  We  impute  costs  in  these 
circumstances  as  a  means  of  comparing 
diffierent  conditions  of  sale  in  different 
markets.  Thus,  our  policy  on  imputed  - 
expenses  is  consistent;  under  this 
policy,  the  imputation  of  financing  costs 
to  actual  expenses  is  inappropriate. 

16.  Romania-Specificlssues 

Comment  1 :  TIE  contends  that  the 
Department  should  use  the  fectory 
overiiead,  SG&A,  and  profit  values  of  an 
Indonesian  steel  producer  O^ys  Pari) 
placed  on  the  record  for  the  POR  rather 
than  rely  upon  the  surrogate  values 
obtained  from  a  cable  submitted  by  the 
U.S.  nnbassy  in  Jakarta.  TIE  purports 
that  the  Jaya  Pari  data  identifies  how  the 
overhead.  SG&A,  and  profit  values  were 
derived,  whereas  the  embassy  cable 
does  not  reveal  how  these  values  were 
calciilated  and,  thus,  TIE  caimot 
determine  and  comment  on  the 
accuracy  and  representativeness  of  such 
values.  TIE  recognizes  that,  although 
Jaya  Pari  is  not  a  bearings  producer,  the 
Department  has  established  a  preference 
for  use  of  publicly  available  information 
(PAI)  over  embassy  cable  data.  TIE 
argues  further  that  the  embassy  cable  is 
nearly  six  years  old.  whereas  Ja)ra  Pari's 
data  was  derived  from  a  1995  financial 
statement,  a  source  upon  which  the 
Department  has  relied  in  prior  non- 
maiket-economy  bearing  reviews.  In 
addition.  TIE  in«intain«  that  the  SG&A 
rate  in.  the  embassy  cable  is 


540S0 


FadOTal 


/  Vol.  62.  No.  200  /  Friday,  October  17,  1997  /  Notices 


eoctraordinarily  high  and  has 
significantly  contributed  to  its  dumping 
margin. 

Tonington  discusses  several  reasons 
as  to  why  the  Jaya  Pah  financial 
statement  is  inappropriate.  Torrington 
asserts  that  Jaya  Pan's  financial 
statement  is  missing  certain  pages 
which  may  contain  information  relevant 
to  assessing  the  validity  of  the 
doounent.  Torrington  argues  that  the 
1995  financial  statemmt  TIE  placed  on 
the  record  does  not  contain  the  level  of 
detaU  necessary  to  determine  how 
certain  values  (in  particular,  materials 
and  £iCtory  overhead)  were  calculated. 
Torrington  contends  further  that  the 
financial  statement  reflects  a  much 
higher  raw-materials  value  than  the 
overhead  value  and,  thus,  such  figures 
may  be  disproportionately  allocated 
because  certain  elements  such  as 
energy,  electrodes,  and  rolls  relative  to 
steel  manufacturing  do  not  appear  to  be 
included  in  the  overhead  category. 

Torrington  argues  that  the  embassy 
cable  explains  clearly  how  the  oveihaad 
figure  was  derived  and  may  need  only 
an  additional  adjustment  made  for 
energy  costs.  Torrington  maintwipti  that 
the  factory  overhead  and  SG&A  rates  the 
Department  employed  in  the 
preliminary  margin  calcidations  are 
understated  because  they  did  not  take 
energy  costs  into  account.  Torrington 
asserts  that  the  ratios  the  Department 
obtained  from  the  embassy  cable  and 
used  in  the  calculation  of  overhead  and 
SGkA  are  less  afiiacted  by  the  lapse  of 
time  as  opposed  to  absolute  figures 
which  are  found  in  the  financial 
statement. 

Dep€aiinent's  Position:  We  agree  wdth 
TIE.  We  have  determined  that  the 
financial  statement  of  Jaya  Pari  provides 
more  appropriate  surrogate  information 
than  the  iufonnation  in  the  cable  from 
the  U.S.  embassy.  In  our  hierarchy  for 
selecting  data  for  possible  surrogate 
values,  we  prefer  to  use  current, 
publicly  available  information.  The 
cable  which  we  used  in  the  preliminary 
results  is  over  five  years  old  and 
therefore  substantially  less 
contemporaneous  tlum  the  Jaya  Pari 
information.  Torrington's  concern  that 
certain  pages  are  missing  is  irrelevant 
because  the  necessary  pages,  which 
show  the  overiiead,  SG&A  and  profit 
calculations  as  well  as  the  explanatory 
notes,  have  been  submitted. 
Additionally,  the  level  of  detail  shown 
in  the  financial  statements  is  greater 
than  that  of  the  cable.  Finally,  we 
cannot  accept  Torrington's  contention 
that  the  financial  statements  have 
included  certain  elements  relative  to 
steel  making  incorrectiy  under  "raw 
materials"  rather  than  "overhead."  We 


have  no  bctual  basis  for  concluding  that 
the  raw-materials  category  is 
diaproportionally  high  relative  to  the 
oveiiiead  category,  and  it  also  would  be 
contrary  to  normal  accounting 
procedures  to  place  these  elements — 
eneigy,  electrodes  and  rolls  are  the  ones 
h3rpothesized  by  Torrington — under  the 
category  of  "raw  materials." 

Comment  2:  Torrington  argues  that,  in 
the  preliminary  results  of  review,  the 
Department  published  an  incorrect 
value  for  TIE'S  dumping  margin. 
Tcwrington  suggests  that,  for  the  final 
results  of  review,  the  Department 
multiply  by  100  the  dumping  margin 
published  in  the  jMeliminary  resuhs^of 
review  in  order  to  convert  it  properly  to 
a  percentage. 

DBpaitments  Position:  We  agree  with 
Torriiagton.  In  the  preliminary  results, 
we  did  not  express  the  calculated 
margin  as  a  percentage  and,  therefore, 
the  published  margin  was  imderstated. 
We  have  converted  the  margin  to  a 
percentage  for  the  final  results. 

Comment  3:  Torrington  contends  that 
the  Intamational  Labor  Office  (ILO) 
costs  the  Department  employed  in  the 
preliminary  results  of  review  are  flawed 
for  several  reasons:  (1)  the  wage  rates 
used  reflect  only  minimum  wages  in 
Indonesia  and,  thus,  do  not  represent 
actual  labor  wage  costs  accurately;  (2) 
the  minimiiTn  wage  rates  do  not  include 
fringe  benefits  and,  thus,  such  rates  do 
not  reflect  labor  rates  accurately;  and  (3) 
certain  information  the  Department 
used  to  vahie  both  direct  and  indirect 
labor  pertain  to  the  industries  which 
have  different  international  standard 
industrial  classification  (ISIC)  codes 
than  bearings.  Torrington  points  out  that 
the  proper  ISIC  code  for  the  products 
under  review  was  determined  in  a  prior 
segment  of  this  proceeding.  Torrington 
argues  that,  in  the  interest  of  the 
Department's  desire  to  obtain  actual,  or 
as  accurately  as  possible.  Indonesian 
labor  rates,  the  Department  should  use 
for  the  final  results  of  review  a 
particular  table  from  the  ILO  Yearbook 
of  Labour  Statistics  for  1994  instead  of 
information  from  the  Special 
Supplement  to  the  Bureau  ofLabw 
Statistics  used  in  the  preliminary 
results.  Torrington  maintains  that  the 
ILO  Yearbook  of  Labour  Statistics 
contains  actual  wage  rates  and  states 
that,  because  this  document  is  based  on 
the  same  year  and  serves  as  the  same 
source  of  information  from  which  the 
Department  extrapolated  the  wage  rates 
for  the  preliminary  results  of  review,  it 
should  not  constitute  new  information. 
Torrington  argues  further  that  using 
such  information  is  consistent  with  the 
Department  practice  to  use  independent 
sources  of  information. 


TIE  contends  that  the  information 
Torrington  proposes  that  the 
Department  use  for  the  final  results  of 
review  constitutes  new  information 
because  it  is  imtimely  and  has  not  been 
placed  on  the  record  previously.  TIE 
also  argues  that,  despite  the  feet  that 
this  information  is  new,  it  is  a  deficient 
source  of  information  upon  which  to 
rely  for  the  final  results  of  review  for  the 
following  reasons:  (1)  the  data  is  more 
than  two  years  older  than  that  which  the 
Department  relied  upon  for  the 
preliminary  results  of  review  and,  thus, 
does  not  meet  the  Department's 
standard  of  using  information  that  is 
most  contemporaneous  to  the  POR;  (2) 
the  wrage  rates  employed  in  the 
preliminary  results  of  review  represent 
actual  costs;  (3)  unskilled  direct  labor 
would  be  overstated  because  the  data 
Torrington  proposes  includes  salaried  or 
skilled  labor  rates;  and  (4)  the  data 
Torrington  proposes  may  be  affected  by 
time  and.  thus,  it  is  likely  that  the  data 
may  have  changed  over  the  past  five 
years. 

Department's  Position:  Petitioner 
discusses  the  suitability  of  surrogate 
labor  rates  and  has  submitted 
information  in  its  case  brief 
recommending  that  the  Department 
adjust  the  rates.  TIE  has  pointed  out  that 
this  information  was  not  previously  on 
the  record  and  constitutes  new 
information.  The  Department  agrees 
with  TIE  that  the  labor  rates  which 
petitioner  presents  coiutitute  new 
information.  As  such,  we  have  not 
considered  it,  in  accordance  with  19 
CFR  353.31(a),  because  it  was  sulnnitted 
after  the  publication  of  the  preliminary 
results  and  more  than  180  days  after  the 
date  of  publication  of  the  notice  of 
initiation  of  this  review. 

We  agree  with  TIE  that  the  wage  rates 
we  used  in  the  preliminary  results 
represent  actual  costs.  Although  the  ILO 
data  is  a  minimiim  wage,  it  does  indeed 
include  such  costs  as  "cost-of-living 
allovirances  and  other  guaranteed  and 
regularly  paid  allowances,"  according  to 
the  ILO's  Special  Supplement  to  the 
Bulletin  of  Labor  statistics  (1994). 
However,  we  agree  with  Torrington  that 
the  wage  rates  do  not  include  fringe 
benefits.  We  have  made  an  adjustment 
to  the  rates  to  include  employee 
benefits,  following  the  methodology  in 
Final  Determination  of  Sales  at  Less 
than  Fair  Value;  Disposable  Pocket 
Lighters  from  the  People's  Republic  of 
China,  60  FR  22359  (May  5.  1995) 
(Disposable  Pocket  Lighters),  which 
calculated  supplementary  benefits  as  33 
percent  of  manufacturing  earnings. 
Finally,  for  indirect  labor,  rather  than 
continue  to  use  the  rates  for  supervisors 
and  general  foremen  from  the  crude 
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petroleimi  and  natural  gas  industries, 
wet  have  used  the  supervisory  labor  rates 
from  Disposable  Pocket  Lighters,  which 
we  have  inflated  for  the  POR.  This  rate 
is  not  industry-specific  but,  rather, 
represents  a  general  estimate  of 
supervisory  labor  in  Indonesia.  It  is 
more  accurate  than  the  crude  rate  for  the 
petroleum  and  natural  gas  industries, 
which  represents  supervisory  labor  in 
an  industry  which  is  not  representative 
of  AFB  production. 

Comment  4:  HE  contends  that  the 
foreign  inland  freight  rate  which  the 
Department  used  in  the  preliminary 
margin  calculations  is  extraordinarily 
high  compared  with  the  rates  used  in 
prior  Romanian  AFB  and  TRB  reviews 
and  rates  used  in  a  prior  Chinese  TRB 
review.  TIE  also  argues  that  the 
proposed  rate  is  also  mitch  higher  than 
ocean  freight,  implying  that  it  costs 
more  to  transport  bearings  within 
Romania  than  it  costs  to  ship  them  from 
Romania  to  the  United  States.  TIE 
mflintaina  that  the  high  inland  freight 
rate  is  attributable  to  either  a 
mathematical  error  in  the  Department's 
calculations  or  the  estimated  freight  rate 
which  incorporates  a  division  of  an 
arbitrary  distance  of  40  kilometen  per 
trip  and  yields  an  estimated  per 
kilometer  rate.  TEE  provides  a 
hypothetical  example  based  on  a  1500- 
kilometer  distance  between  its  fectories 
and  the  port.  TIE  asserts  that  using  this 
distance  in  the  Department's  calculation 
would  yield  a  freight  rate  that  is  20 
percent  of  the  sales  value  which.  TIE 
claims,  is  overtly  incorrect  TIE 
maintains  that  the  Department  has  a 
long-established  practice  to  ascertain 
whether  surrogate  values  are  reasonable 
and  argues  that,  in  the  instant  review, 
the  Departm«it  should  use  a  more 
reliable  and  reasonable  rate  for  foreign 
inland  freight.  

Torrington  contends  that  TIE  did  not 
attempt  to  substantiate  that  the  foreign 
inland  freight  rate  in  the  preliminary 
margin  calculations  was  too  high  other 
than  comparing  that  rate  with  rates  used 
in  other  determinaticuis.  In  addition. 
Torrington  argues  that  TIE's 
hypothetical  example  is  baseless 
because  the  actiial  distance  between  the 
factories  and  the  port  is  under  400 
kilometers.  Torrington  also  contends 
that  utilizing  a  distance  of  1500 
kilometers  in  the  Department's 
calculation  results  in  a  percentage  that 
is  nowhere  near  20  percent  of  the  sales 
prices  as  claimed  by  TIE. 

Department's  Position:  We  agree  with 
TIE.  We  have  changed  the  truck  freight 
rate  for  these  final  results.  Because  the 
freight-rate  calculation  includes  a 
division  by  an  estimated  distance  for  the 
distance  of  transporting  goods,  we  have 


determined  that  the  resulting  estimated 
rate  is  less  accurate  than  the  rate  we 
used  in  Disposable  Pocket  Lighters.  See 
Surrogate  Freight  submission,  March  4, 
1997.  We  consider  the  freight  rate  we 
applied  in  Disposable  Pocket  Lighters  to 
be  more  accurate  because  it  is  based  on 
actual  data  from  a  cable  from  the  U.S. 
Embassy  in  Indonesia  and  does  not 
contain  an  estimated  component. 
Additionally,  we  have  inflated  the  value 
using  the  World  Price  Index  for  the 
POR.  Therefore,  we  have  used  the  rate 
of  $.0326  per  MT/km  for  the  truck 
freight  rate  for  the  final  results. 

17.  Miscellaneous  Issues 

17- A  Ocean  &  Air  Freight 

Comment:  Tonington  notes  that  the 
Department  permitted  respondents  to 
aggregate  and  then  allocate  ocean  and 
air  freight  costs.  Torrington  argues  that 
this  practice  is  potentially  distortive 
because  air  freight  is  considerably  more 
expensive  on  a  per-unit  basis. 
Torrington  claims  further  that  it  is 
relatively  easy  to  segregate  air  freight 
from  ocean  freight  because  the 
situations  in  which  companies  use  air 
freight,  such  as  emergencies  and 
production  scheduling,  are  easily 
identified.  Torrington  states  that  the 
Department  should  require  respondents 
to  submit  information  segregating  air 
freight  expenses  or.  absent  such 
information,  apply  facts  available. 

FAG  Germany.  FAG  Italy,  NSK,  SKF 
France.  SKF  Germany,  SKF  Italy,  SKF 
Sweden,  Koyo,  NSK  Japan,  INA,  Barden, 
and  NMB/Pelmec  contend  that  it  is 
impractical  and  in  some  cases 
impossible  to  isolate  air  and  ocean 
freight  charges  with  their  record- 
keeping systems.  Respondents  also 
assert  that  the  Department  verified  their 
reported  freight  costs  and  found  them  to 
be  non-distortive  in  these  reviews  or  in 
prior  reviews.  NSK  argues  that  it  is 
unreasonable  to  have  to  resubmit  freight 
charges  at  a  late  date.  Koyo  and  NSK 
also  contend  that  past  administrative 
and  legal  procedures  support  the 
aggregation  and  allocation  of  freight 
costs,  asserting  that  the  Department  in ' 
past  reviews  and  the  CIT  in  various 
decisions  have  both  upheld  their 
freight-reporting  methodologies. 

In  addition.  Barden  contends  that  all 
of  its  U.S.  fright  charges  were  by  air 
and  reported  as  svich,  while  NSK  states 
that  it  kept  records  of  "expedited 
deliveries"  that  could  be  tied  to  specific 
sales  and  reported  such  expenses 
separately. 

Department's  Position:  We  disagree 
with  Torrington.  We  have  foimd  that  it 
is  generally  not  feasible  for  respondents 
to  report  air  and  ocean  freight  on  a 


transaction-specific  basis  in  these 
proceedings.  See,  e.g.,  NSK's  September 
9, 1996  section  C  response  at  22.  Where 
respondents  were  unable  to  report  ocean 
and  air  freight  separately,  we  have 
accepted  aggregated  international  freight 
data.  See  AFBs  VI.  62  FR  at  2121;  see 
also  The  Torrington  Company  v.  United 
States.  Slip  Op.  97-57  at  11-14  (OT 
May  14. 1997)(romngton  flZ)  (affirming 
the  Department's  me&odology  for 
accepting  co-mingled  ocean  and  air 
freight  where  a  respondent  could  not 
report  the  two  expenses  separately). 
Furthermore,  we  note  that  §  351.401(g) 
of  our  new  antidumping  regulations 
provide  that  we  may  consider  allocated 
expenses  and  price  adjustments  when 
transaction-specific  reporting  is  not 
faasible,  provided  we  are  satisfied  that 
the  allocation  method  used  does  not 
caxise  inaccuracies  or  distortions.  See  62 
FR  27410  (May  19. 1997).  As  discussed 
above,  the  Department  has  determined 
that  it  is  generally  not  feasible  fat 
respondents  to  report  air  and  ocean 
fright  on  a  transaction-specific  basis. 

Furthermore,  while  we  have 
considered  Torrington's  claim  that 
aggregating  and  then  allocating  air  and 
ocean  freight  is  "potentially"  distortive. 
we  have  no  evidence  that  this 
methodology  in  fact  distorts 
respondents'  reported  freight  costs. 
While  the  new  regulations  are  not 
binding  in  the  instant  reviews,  they  are 
a  codification  of  our  intended  practice. 

Because  we  determined  that 
respondents  acted  to  the  best  of  their 
ability,  it  vrould  be  improper  to  make 
adverse  inferences  about  their  reported 
data  by  applying  facts  available  simply 
because  their  record-keeping  systems  do 
not  record  their  data  on  a  transaction- 
specific  basis.  Therefore,  we  have 
accepted  respondents'  reported  air  and 
ocean  freight  expenses. 

1 73.  Burden  of  Proof 

Comment:  Torrington  argues  that  the 
Department  has  shified  the  burden  of 
proof  improperly  to  petitioner  to 
demonstrate  the  invalidity  of 
respondents'  clainu.  Torrington  asserts 
that  the  Department's  error  originatBd  in 
the  1994/95  reviews  and  was  aggravated 
by  the  Department's  refusal  to  require 
respondents  to  state  when  they  have 
disregarded  prior  determinations  and  by 
the  Department's  acceptance  of 
petitioner-challenged  respondent  data 
Mrithout  Department  verification. 
Torrington  maintains  that,  when  the 
Department  found  there  to  be  no 
information  demonstrating  distortive 
allocations  of  post-sale  price 
adjustments,  it  effectively  shifted  the 
burden  of  proof  to  petitioners  to  present 
information  to  refute  respondents' 
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claims.  Torrington  argues  that,  since  it 
has  no  right  to  conduct  discovery  or  to 
attmd  vnifications  and  since 
respondents  possess  all  of  the 
informatioD  relevant  to  distortion, 
respondents  should  bear  the  burden  of 
proof  regarding  the  distortion  issue. 
Torrington  asserts  that  Fujitsu  Genera] 
Ltd.  V.  United  States.  88  F.3d  1034 
(CAFC  1996),  and  Timken  Co.  v.  United 
States,  673  F.  Supp.  495  (OT  1987), 
support  its  contention  that  respondents 
should  beer  the  burden  of 
demonstrating  whether  an  allocation 
causes  distortive  results. 

ToiTingttHl  maintnin^i  that  the 

Department  shifts  the  burden  of  proof 
wlien  it  chooses  not  to  verify  and 
accepts  respondents'  data  and  whoi  the 
Department  does  not  require 
respondents  to  state  on  die  record 
wfaediar  their  questionnaire  responses 
conform  to  pritv  rulings.  Torrin^jton 
claims  that  the  Department  also  shifts 
the  burden  of  proof  upon  petitioner  by 
requiring  petitioner  to  demonstrate, 
beyond  a  showing  of  below-cost  transfer 
pricing,  that  foreign  producen  have  in 
fact  reimbursed  dumping  duties. 
Torrington  also  asserts  that  the 
Department  places  the  burden  of  proof 
upon  petitioner  with  regard  to  the 
reporting  of  product-specific  R&D  by 
allowing  general  allocations  instead  of 
product-s{}ecific  allocations  when 
respondents'  annual  reports  mention 
new  products.  Torrington  maintnin* 
forther  that  the  Department  places  the 
infeasible  burden  upon  petitions  of 
{Hoving,  with  regard  to  reseller 
transactions,  that  sales  to  HM  buyers, 
related  to  U.S.  OEMs  or  who  distribute 
merchandise  for  export  to  third 
countries,  are  sales  for  export,  not  HM 
sales. 

TcHTington  argues  that,  by  «liifHng  the 
burdm  of  proof  to  petitioner,  the 
Department  has  abdicated  its  fact- 
finding reaponsibiliti^  and  required  the 
petitioner  to  petfocm  the  Department's 
investigation.  Torrington  cites  Rhone- 
Poulenc.  Inc.  v.  Unites  States.  927  F. 
Supp.  451.  456-457  (OT  1996).  to 
support  its  contention.  Torrington  notes 
that  the  Department  placed  the  burden 
of  proof  correctly  upon  respondents  in 
these  reviews  with  regard  to  duty 
afasoqition  and  that  the  burden  should 
be  similarly  placed  upon  respondents 
for  each  iasue  peitiea  address. 
Toniagtan  conchides  that  since 
trnpamimats  have  had  sufficient  time  to 
develop  their  records,  the  Department 
should  not  accept  raapondents'  rlaimn 
diet  tbey  made  their  best  efibrts  to 
substantiate  their  assertions. 

NTN,  SKF.  and  Koyo  respond  by 
[  that  Tonington's  ai^gument  is  a 
,  overly  gaoenl  criticism  raiaed 


against  all  adjustments  favorable  to 
respondents.  NTN  argues  that 
Department  finriingn  favorable  to 
respondents  do  not  shift  the  burdm  of 
proof  to  petitioner.  Koyo  argues  that  the 
Department  is  not  required  to 
investigate  every  claim  petitioner 
alleges,  and  the  Department  requred 
additional  evidence  correctly  in  support 
of  petitioner's  allegations  of  distortive 
adjustment  methodologies.  Koyo  argues 
further  that  Torrington 's  position  is 
similar  to  that  taken  by  a  party  in  A] 
Tech  Specialty  Steel  Coq>.  v.  Ui^ed 
States.  575  F.  Supp.  1277  (OT  1983).  in 
that  the  Department's  requirement  of 
additional  information  fitim  petitioner 
when  petitioner's  claims  were  based  on 
mere  suspicion  did  not  place  an  undue 
burden  ilpon  petitioner.  Respondents 
argue  that  they  and  the  Departm«it  have 
met  their  burdens  of  proof  in  that  the 
Department  has  investigated  petitioner's 
claims  thoroughly  and  has  conducted 
repeated  verifications.  SiG^  notes  that  it 
has  provided  thousands  of  pages  of  data 
in  responding  to  the  Department's 
questionnaires.  NTN  contends  that  the 
Department  verified  all  of  NTN's 
records  regarding  adjustments  and 
reimbursement  and  found  no  evidence 
to  support  petitioner's  claims.  NTN 
notes,  furthermore,  that  the  cases 
petitioner  cites  to  support  its  position, 
Fujitsu  General  Ltd.,  v.  United  States 
and  Timken  Co.  v.  United  States,  are 
inappropriate  because  there  is  no  basis 
far  the  Department  to  make  a 
presumption  of  bad  faith  on  the 
respondents'  part,  as  was  the  situation 
in  the  cited  cases.  Koyo  notes, 
moreover,  that  petitioner's  argument 
regarding  below-cost  transfer  pricing  is 
immaterial  since  the  level  of  transfer 
prices  in  relation  to  the  benchmark 
Torrington  proposes  is  irrelevant  for 
determining  whether  the  reimbursement 
of  antidumping  duties  occurred.  Finally. 
SKF  argues  that,  contrary  to  petitiona''s 
claims  that  the  Department  has 
abdicated  its  investigatory 
responsibilites.  in  the  area  of  duty 
absorption — where  petitioner  approves 
of  the  Department's  finHing« — the 
Department  has  invoked  a  methodology 
inappropriate  in  an  investigatory  fact- 
finding  proceeding. 

Department's  Position:  We  ^ree  with 
respondents  that  the  petitioner  does  not 
bear  an  undue  burden  of  proof  in 
substantiating  its  claims.  First,  we 
disagree  with  petitiono-'s  claim  that  our 
decision  not  to  require  respondents  to 
state  when  they  have  disregarded  prior 
determinations  somehow  results  in  or 
aggravates  a  shift  in  the  burden  of  proof 
upon  the  petitioners.  See  our  response 
to  Comment  17(E).  Second,  we  disagree 


that  we  shift  the  Inirden  when  we 
choose  not  to  verify  a  particular         ^ 
respondent's  data.  As  petitioner  is 
aware,  the  Department  has,  over  the 
course  of  the  seven  completed  AFB 
reviews,  verified  all  of  the  respondents 
subject  to  these  1995/96  reviews.  The 
fact  that  respondents'  data  is  subject  to 
verification  serves  to  ensure  its 
accuracy.  Moreover,  where  the 
Department  has  encountered  difRcuIties 
in  verifying  a  particular  respondent's 
data,  it  has  been  careful  to  examine 
closely  such  infinmation  in  later 
reviews. 

With  respect  to  the  allocations  at    ■ 
issue,  the  Department  has  examined 
fully  and,  in  certain  cases,  verified 
respondents'  data  regarding  petitioiMr's 
claims.  Where  tve  have  be«i  satisfied 
that  a  given  allocation  methodology  is 
non-distortive,  we  have  had  no  reason 
to  require  respondents  to  submit 
additional  information.  The  mere  fact'' 
that  fietitioner  claims  a  methodology  is 
distortive  does  not  make  it  so.  Where  we 
have  disagreed  with  petitioner,  we  have 
explained  our  positions  throroughly  in 
response  to  specific  comments 
contained  in  this  issues  appendix  We 
have  also  addressed  petitioner's 
allegations  of  reimbursement  through 
below-cost  transfer  pricing  (see  oiur 
response  to  section  13.  comment  1, 
above).  In  such  cases,  we  have  neitfier 
failed  to  meet  our  investigatory 
responsibilities  nor  placed  an  undue 
burden  upon  petitioner. 

17.C.HTS. 

Comment:  Torrington  argues  that  the 
Department  should  amend  the  list  of 
ITTS  subheadings  listed  in  the 
preliminary  results  by  replacing  HTS 
number  8482.99.6590.  which  Torrington 
claims  does  not  currently  exist,  with 
HTS  8482.99.7060  and  HTS 
8482.99.7090  (1994  HTS)  and  also  with 
HTS  8482.99.6560  and  HTS 
8482.99.6595  (1995  HTS  and  later). 
Torrington  states  that  HTS  8482.99.6590 
existed  to  cover  parts  of  bell  bearings 
and  spherical  plain  bearings  other  tK«n 
balls  or  races. 

NSK  agrees  that  HTS  number 
8482.99.6590  does  not  exist  and  should 
be  removed  from  the  references  to  the 
HTS  classification  in  the  final  results. 
However.  NSK  states  that  Torrington 
did  not  describe  accurately  the  HTS 
numbers  and,  along  with  SKF,  suggests 
that  the  Department  should  examine  the 
current  HTS  classifications  applicable  to 
scope  merchandise  before  adding  the 
references  Torrington  claims  are 
appro{Miate. 

Department's  Position:  We  have 
confiraied  that  HTS  number 
8482.99.6590  has  been  deleted  frran  the 
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1997  Harmonized  Tariff  Schedule  and, 
therefore,  we  have  removed  it  from  the 
description  of  scope  merchandise  for 
the  final  results.  We  disagree  with 
Torrington  on  the  need  to  replace  HTS 
8482.99.6590  with  HTS  8482.99.7060 
and  HTS  8482.99.7090  because  these 
numbers  refer  to  1994  HTS  numbers 
that  no  longer  exist.  Instead,  after 
consulting  with  the  U.S.  Customs 
Service,  we  concluded  that  HTS 
8482.99.6590  should  be  replaced  with 
the  1997  HTS  numbers  HTS 
8482.99.6560  and  HTS  8482.99.6595. 
We  also  emphasize  that  HTS  item 
numbers  are  provided  for  convenience 
and  that  the  written  descriptions  of  the 
scopes  of  the  orders  remain  dispositive. 

17  J).  Certification  of  Conformance  to 
PastPractice 

Conunent:  Torrington  claims  that  the 
Department  should  require  all 
respondents  to  identify  each  instance 
where  they  have  not  followed  previous 
Department  rulings  when  responding  to 
the  Department's  questionnaires. 
Torrington  claims  that,  by  accepting 
information  which  does  not  conform  to- 
previous  agmcy  detnminations.  die 
Department  changes  its  position 
efiectively  without  providing  a  reasoned 
explanation,  which  is  contrary  to 
administrative  law.  Torrington  asserts 
that,  wdien  the  Department  does  not 
verify  questionnaire  responses  and 
respondents  do  not  indicate  where  they 
have  departed  from  prior  ag«icy 
rulings,  then  the  quality  of  evidence 
upon  which  the  Etoparteient  relies  is 
called  into  question  profoundly  under 
the  substantial-evidence  standard. 
Additicmally,  citing  Freeport  h/Bnetals 
Co.  V.  United  States,  776  F.2d.  1029 
(CAFC  1985).  among  othen,  T(»ington 
claims  that  the  Department  failed  to 
discharge  its  afBrmative  duty  to 
investigate  and  ascertain  facts  where  (a) 
it  knows  that  certain  respondents  take 
the  position  that  they  have  no  obligation 
to  conform  to  prior  agency  rulings,  and 
(b)  it  declines  to  take  steps  to  ascertain 
whether  those  respondents  are  failing  to 
conform. 

Torrington  analogizes  the 
administration  of  the  antidiunping  laws 
with  customs- law  enforcement 
Torrington  notes  that  pursuant  to  19 
CFR  177.8(aX2).  importers  are  required 
to  conform  with  prior  customs  rulings   - 
issued  to  the  importer  in  question  and 
siiggests  that  the  Department  should 
take  a  parallel  position  in  the 
administration  of  the  antidimiping  law. 

In  addition.  Torrington  considers  it 
illogical  and  unfair  to  continue  an 
approach  which  requires  the 
Department  or  Tonington  to  comb 
through  every  quaaticmnaire  response 


anew  to  detect  instances  wherein 
companies  fail  to  follow  prior  rulings. 
Torrington  states  that  respondents  Imow 
when  they  are  complying  and  where 
they  are  disregarding  prior 
detominations.  Torrington  suggests  that 
the  Department  should  recognize  this  by 
requiring  them  to  identify  instances 
where  their  reporting  reinstates  a 
previously  rejected  method. 

Torrington  raises  issues  specifically 
pertaining  to  NTN  and  disagrees  with 
NTN's  position  that  it  has  no  obligation 
to  follow  prior  Department  rulings 
expressly  pertainin^^o  NTN  when 
answering  suheequent  Department 
questionnaires  on  the  theory  that  each 
review  is  an  independent  proceeding, 
citing  AFBs  V,  61  FR  at  66520-21. 
Torrington  discusses  several  instances 
in  which  the  Department  rejected  NTN's 
position  in  the  various  bearings  reviews 
and  suggests  that  the  Department  pursue 
the  question  carefully  of  whethw  NTN 
has  disregarded  prior  negative  rulings  in 
these  reviews.  In  Torrington's  view, 
failure  to  apply  past  deteriuiuatiCTis 
when  circumstances  are  essentially 
unchanged  would  constitute  aibitrary 
administrative  action  and  departures 
from  precedent  without  explanation.  If 
the  Department  cannot  allay  concerns 
on  any  of  the  foregoing  pre-decided 
issues.  Torrington  urges  the  Department 
to  reswt  liberadly  to  facts  available  since 
Torrington  believes  that  NTN  should 
assume  any  risk  of  disr^arding  priw 
determinations. 

NTN  responds  to  Tomngtoo's 
comments  ^lecifically  addressing 
NTN's  reporting  methodology  and  states 
that,  fior  four  of  Torrington's  points, 
Torrington  has  mischaractetized  NTN's 
reporting  methodology.  NTN  observes 
that  the  CTT  reversed  the  fifth  issue. 
NTN  claims  that  Torrington  is 
unfamiliar  with  this  case  since  it  does 
not  stand  for  the  proposition  that  the 
Department  may  "liberally  resort  to 
fac^  available"  when  NTN  has  used  a 
methodology  writh  which  Torrington 
disagrees.  NTN  abo  disagrees  with 
Torrington's  interpretation  of  the 
manner  in  whidi  NTN  has  reported 
esqwnses  and  costs  in  pricn'  segments  of 
this  proceeding. 

Koyo  submits  that  if  Torrington  is  to 
insist  on  such  a  practice,  the 
Department  should  likewise  restrict  the 
issues  that  a  petitioner  may  raise  in  its 
various  filings  in  these  proceedings  to 
matt«s  which  have  not  already  been 
addressed  and  rejected  repeatedly  by 
the  Department  and,  often,  by  the  Court 
al  Intranational  Trade  and  not  further 
appealed  by  the  petitioner.  Koyo 
suggests  that  if  "roiTington  persists  with 
this  proposal  and  the  Depertment 
approves  it  the  Department  should  abo 


restrict  petitioners  to  matters  not 
rejected  (Heviously. 

SKF  asserts  that  Torrington's 
reference  to  customs  law  is  inapposite. 
SKF  rebuts  that  one  cannot  compare  a 
Customs  tarifi-classification  ruling 
applicable  to  an  entry  of  a  particular 
tjrpe  of  merchandise  to  a  complicated 
antidumping  investigatory  proceeding 
where,  in  any  given  review,  hundreds  or. 
thousands  of  ridings  and  Department 
practices  may  be  at  issue.  Moreover, 
SKF  asserts  that  Customs  has  itself 
determined  by  rule  that  the  cited  entry 
procedure  is  necessary  for  the  efiective 
enforcement  of  the  customs  laws. 

NTN,  Koyo.  SKF,  NSK.  and  FAG 
disagree  with  Tonington's  demand  that 
respondents  identify  all  cases  where 
they  are  not  following  prior 
Departmental  rulings  and  view  the 
argument  as  pointkas  and  inqxiaaahle. 
Ropondents  state  that  Torrington  has 
raised  this  argument  in  previous  AFB 
reviews  and  the  Department  ultimatriy 
rejected  Torrington's  argument 
Respcmdents  point  out  that  they  are  not 
bound  by  decisicns  in  prior  reviews  as 
each  administrative  review  is  a  distinct 
proceeding  involving  different  sales. 
ac^ustments,  and  undbriying  facts  and 
what  transpired  in  previous  reviews  is 
not  binding  precedent  in  later  reviews. 
Respondents  also  claim  that  Torrington 
has  failed  to  provide  any  statutory 
support  ior  such  a  drastic  change  in 
reported  requirements.  Respondenta 
argue  that  Torrington's  request  be 
refected  because  it  would  be  unduly 
burdensome  on  both  respondraits  and 
the  Department 

Department's  Position:  We  iliii|i.iim 
with  Torrington  that  we  should  requiie 
all  respondents  to  confcnm  their 
submissions,  their  allocatioDS,  and  their 
methodology  to  our  most  recent 
determinations  and  rulings.  In 
accordance  with  our  usual  practice,  we 
also  did  not  require  respondents  to 
identify  where  tlMf  have  continuad  to 
use  any  methodology  diet  vn  r^ected  in 
a  prior  review  and  justify  the  departure 
from  established  practice.  Each 
administrative  review  is  a  separata 
reviewable  proceeding  involving 
different  safes,  a<^ustmaite.  and 
underlying  facts.  What  transpired  in 
previous  reviews  is  not  binding 
[xecedent  in  later  reviews  and  partiea 
are  entitled,  at  the  risk  of  the 
Department's  detomining  otherwise,  to 
argue  against  a  prior  Department 
detarmination.  As  a  practical  matter, 
methodologies  the  Department  accepts 
in  one  review  are  goierally  used  by 
respondents  in  subsequent  leviews  and 
methodologies  the  Department  rejects 
are  not  p>erpetuated  in  later  reviews.  The 
Department  however,  may  reconsider 
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its  position  on  an  issue  during  the 
couise  of  the  proceeding  in  light  of  Cacts 
and  arguments  presented  by  the  parties. 
See  AFBs  Vand  AFBs  VI. 

While  the  issue  of  a  party's 
conformance  to  the  Department's 
previous  rulings  has  been  addressed  in 
prior  administrative  reviews,  Torrington 
raises  a  new  argument  in  these  reviews 
with  respect  to  its  analogy  of  the 
administration  of  the  antidumping  law 
with  customs-law  enforcement  We  have 
considered  this  argimient,  but  we  did 
not  find  that  we  are  required  by  statute 
to  adopt  Torrington 's  suggestions  or  that 
the  administration  of  the  antidumping 
statute  would  be  best  saved  by 
changing  our  practice  in  this  regard. 

17 £.  Pre-Existing  Inventory 

Comment:  SKF  claims  that  SKF  USA 
Duule  some  CEP  sales  of  merchandise 
that  entered  into  the  United  States  prior 
to  snapension  of  liquidation  (November 
9, 1988)  and  that,  although  SKF 
identified  these  sales  in  the 
questionnaire  response,  the  Department 
did  not  exclude  these  sales  from  the 
margin  calculations.  SIG^  cites  Stainless 
Steel  Wire  Rod  From  France:  Final 
Results  of  Antidumping  Duty 
Administrative  Review  (61  FR  27296, 
27314  (SepL  11,  \99m.Wize  Rods  from 
France)  to  support  its  argument  that 
merchandise  which  entered  the  United 
States  prior  to  the  1988  suspension  of 
liquidation  (and  in  the  absence  of 
affirmative  critical-circumstances 
finding)  is  not  subfect  merchandise  and 
is  therefore  not  sub)ect  to  review  by  the 
Department.  SKF  asserts  that  it 
demonstrated  at  verification  the 
accuracy  of  its  tracing  system,  so  the 
Department  should  be  satisfied  that 
thme  sales  involve  merchandise  which 
entered  the  United  States  prior  to  the 
suspension  of  liquidation. 

Torrington  clamu  that,  because 
templing  prevents  the  Department  from 
linking  a  sale  to  an  entry,  it  is  incorrect 
to  exclude  any  FOR  sales  from  the 
margin  calciilations.  Torrington  claims 
that  SKF  has  neither  demonstrated  a 
link  between  these  sales  and  entries 
made  prior  to  the  suspension  of 
liquidation  nor  has  it  provided 
sufficient  explanation  of  the 
circumstances  involving  the  extended 
loigth  of  time  these  bearings  spent  in 
inventory. 

Department's  Position:  The  record 
leganling  the  alleged  pre-November  9, 
1988  entries  is  insufficient  to  satisfy  us 
that  SKFs  country-of-origin  tracking 
sj^tem  establishes  conclusively  that  the 
specific  sales  were  of  bearings  which 
entered  the  United  States  prior  to  the 
original  suspension  of  liquidation. 
SKF's  only  explanation,  submitted  in  its 


case  brief,  is  that  its  inventory  system 
can  link  European  invoices  with 
receipts  into  inventory  at  the  U.S. 
affiliate. 

Therefore,  SKF  has  not  demonstrated 
a  link  between  the  entry  to  inventory 
and  the  sale  to  the  imaffiliated  party 
during  the  FOR. 

1 7 J.  Inland  Freight 

Comment  1 :  Torrington  contends  that 
the  Department  should  recalculate  NTN 
Japan's  reported  HM  pre-sale  inland 
freight  and  U.S.  inland  freight  expenses. 
Torrington  maintain^  that  determining 
these  expenses  based  upon  sales  value 
yields  distortive  figures.  Torrington 
points  out  that  NTN  Japan's  current 
method  of  valuing  these  expenses  date 
back  to  the  LTFV  investigation  in  which 
the  Department  permitted  this  approach 
because  NTN  Japan  could  not  calculate 
a  sale-by-sale  freight  expense. 
Torrington  argues  that  these  expenses 
should  be  valued  based  on  weight  and/ 
or  distance  which  are  more  relevant  and 
accurate  Csctors  than  sales  value. 

NTN  Japan  argues  that  it  incurs  the 
pre-sale  freight  and  inland  freight 
expenses  regardless  of  weight.  NTN 
Japan  also  contends  that  the  E)epartment 
has  verified  these  expenses  in  previous 
reviews  and  has  found  that  the  basis 
upon  which  it  calculates  these  expenses 
is  not  unreasonably  distortive.  NTN 
Japan  therefore  nrmintain^i  that  the 
Department  should  not  recalciilate 
freight  on  the  basis  of  weight. 

Department's  Position:  We  agree  with 
NTN  Japan.  We  have  accepted  the 
methodology  NTN  Japan  used  in  past 
reviews  and  did  not  find  it  to  be 
distortive.  See  AFBs  Wat  2122.  Since 
there  is  nothing  on  the  record  in  the 
current  reviews  that  would  indicate  that 
a  change  in  methodology  is  necessary, 
we  have  accepted  NTN  Japan's 
methodology  for  allocating  freight 
expenses. 

17.G.  Other  Issues 

Comment:  Agusta  Aerospace 
Corporation  (AAC),  an  importer  of 
subject  merchandise  produced  by  SNFA 
France,  argues  that  it  is  exempt  from  the 
antidumping  duty  order  in  this  review 
pursuant  to  the  Agreement  on  Trade  in 
Qvil  Aircraft,  31  U.S.T.  619,  April  12, 
1979,  (hereinafter  "the  Agreement").  It 
maintains  that  the  Agreement,  which 
applies  to  aircraft,  components  and 
spare  parts,  provides  that  signatories 
agree  to  eliminate  "all  customs  duties 
and  other  charges  of  any  kind  levied  on, 
or  in  connection  with,  ihe  importation 
of  products  •  •  •  if  guch  products  are 
for  use  in  a  civil  aircraft  and 
incorporation  therein,  in  the  course  of 
its  manufacture,  repair,  maintenance. 


rebuilding,  modification  or  convenion 
•   •  *."  (citing  31  U.S.T.  619.  Art.  2). 
AAC  asserts  that  the  AFBs  it  imported 
during  the  POR  were  used  as  ]}arts  in 
A 109  helicoptera  and  such  helicopten 
are  exempt  from  duties  imder  the 
Agreement  AAC  argues  further  that  the 
improved  AFBs  which  it  imported  as  a 
result  of  a  mandate  from  its  parent 
company  should  also  be  exempt  from 
antidumping  duties  since  the  mandate 
bom  its  parent  company  is  functionally 
equivalent  to  AAC's  parent  company 
installing  the  bearings  on  the  aircraft  at 
manufacture.  AAC  concludes  that,  since 
the  Agreement  is  an  international  treaty, 
the  Department  should  not  establish 
antidumping  orders.which  conflict  with 
it,  absent  express  congressional 
language  to  the  contrary. 

AAC  also  argues  that  the  Department 
should  not  assess  antidumping  duties 
on  AAC's  imported  AFBs  because  AAC 
imports  a  relatively  small  amount  of 
AFBs  which  comprise  less  than  one  ' 
percent  of  the  total  price  of  their 
completed  aircraft.  AAC  argues  further 
that,  since  AAC  and  its  psirent 
corporation  permit  only  a  finite, 
authorized  maricet  restricted  to  Agusta 
aircraft  service  centers  and  owners  and 
operators  of  their  aircraft  to  have  access 
to  the  AFBs,  the  AFBs  AAC  imported 
cannot  have  a  negative  material  impact 
on  the  U.S.  AFB  market  since  AAC  has 
not  authorized  the  U.S.  AFB  market  to 
purchase  AAC's  AFBs.  AAC  concludes 
that,  if  the  Department  were  to  impose 
antidumping  duties  against  AAC,  the 
Department  would  defeat  the  purpose  of 
the  antidumping  law,  particularly  since 
AAC  cannot  elect  to  purchase  bearings 
by  other  manufacturers. 

AAC  challenges  the  Department's 
assessment  of  AFBs  imported  by  AAC  as 
adverse  facts  available  and  argues  that 
the  assessment  is  the  unfiair  byproduct 
of  SNFA's  failure  to  respond  to  the 
Department's  questionnaire.  AAC  argues 
that  the  Department  should  take  into 
consideration  the  fact  that,  in  its  pre- 
preliminary  results  comments,  AAC 
provided  the  Department  with  detailed 
import  information  but,  given  SNFA's 
refusal  to  respond,  could  not  obtain 
information  from  SNFA.  AAC  argues 
that  it  lacks  any  authority  or  influence 
over  SNFA  to  secure  information  from 
SNFA.  AAC  argues  that  the  Department 
is  punishing  AAC  for  SNFA's 
unwillingness  to  cooperate  in  this 
review  by  rejecting  the  information  AAC 
provided  and  by  not  requesting  further  ' 
information  from  AAC  or  its  parent 
corporation. 

'Torrington  rebuts  that  Lbe  Department 
should  reject  AAC's  arguments.  Qting 
ASG  Industries,  Inc.  v.  United  States, 
610  F.  2d  770,  777  n.  14  (1979), 


Torrington  states  that  antidtimping  and 
countervailing  duties  are  imposed  in 
addition  to  regular  duties.  Torrington 
also  notes  that,  pureuant  to  Section  1335 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  the 
Department  may  exclude  certain  sales  of 
bearings  that  have  no  substantial  non- 
military  use  and  are  made  punuant  to 
an  existing  Memorandum  of 
Understanding,  citing  61  FR  66471. 
66508  (December  17. 1996).  Torrington 
argues  that  AAC  makes  no  such  claim. 

Department's  Position:  We  disagree 
with  AAC.  The  elimination  of  duties 
discussed  in  article  2  of  the  Agreement 
on  Trade  in  Civil  Aircraft  refers  to  the 
elimination  of  ordinary  customs  duties, 
not  antidumping  duties  imposed  to 
offset  unfair  foreign  trade  practices. 
Indeed.  U.S.  law  makes  even  U.S. 
government  agencies  acting  as  importers 
subject  to  antidumping  or 
countervailing  duties  applicable  to  the 
merchandise  imported  unless  it  is 
merchandise  "acquired  by,  or  for  the 
use  of,"  the  Department  of  Defense  from 
a  country  with  which  Defense  had  a 
Memorandum  of  Underatanding  in 
effect  on  January  1, 1988,  or 
merchandise  imported  by  Defense 
which  "has  no  substantial  noiunilitary 
use."  See  section  771(20)  of  the  Tariff 
Act;  AFBs  V,  61  FR  66,472.  66.508  (Dec. 
17. 1996).  See  also  Federal-Mogul  Corp. 
v.  United  States,  813  F.  Supp.  856,  865 
n.6  (Crr  1993)  (sfating  that  in  case  of  a 
conflict  between  GATT  and  U.S.  law. 
U.S.  law  applies).  Therefore,  the 
Agreement  on  Trade  in  Civil  Aircraft 
does  not  exempt  AAC  from  the 
requirement  to  pay  antidumping  duties 
on  the  merchandise  at  issue. 

We  also  reject  AAC's  request  that  it  be 
exempted  fitim  the  order  because  it 
imported  and  sold  only  a  small  amount 
of  subject  merchandise  from  SNFA 
during  the  POR  and  because  it  imported 
and  installed  the  bearings  in  response  to 
a  "mandate"  from  its  parent  company. 
Neither  the  statute  nor  our  regulations 
provides  exemptions  from  the  dimiping 
law  for  such  reasons.  Thus,  importing 
subject  merchandise  subject  to  a 
"mandate"  is  not  "functionally 
equivalent"  to  installing  merchandise 
on  the  aircraft  at  manufacture. 
Moreover,  the  fact  that  AAC's  bearings 
comprise  under  one  percent  of  the  total 
price  of  the  finished  product  when  sold 
to  imrelated  customera  does  not  exempt 
it  from  paying  antidumping  duties. 

Finally,  we  have  not  used  the 
information  provided  by  AAC  regarding 
its  imports  of  SNFA  bearings  to      ^ 
calculate  an  antidimiping  duty  rate  for 
SNFA  or  AAC.  In  market-economy 
cases,  the  Department's  practice  is  to 
calculate  a  single  rate  for  each 


respondent  investigated  or  reviewed.  As 
AAC  notes,  however,  SNFA  did  not 
respond  to  the  Department's 
questionnaire.  While  we  recognize  the 
difficulty  that  AAC  may  have 
encountered  in  trying  to  obtain 
information  from  SNFA,  the  information 
provided  by  AAC  was  based  on  its  own 
imports  of  subject  merchandise  and. 
absent  SNFA's  data,  was  insufficient  to 
allow  for  the  calculation  of  an 
antidumping  duty  rate.  As  stated  in  the 
SAA  at  page  826.  imported  components 
which  are  further  manufactured  are  not 
exempt  from  antidiunping  duties. 

(FR  Doc.  97-27473  Filed  10-16-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-asi-820I 

Ferrosilicon  from  Brazil:  Amended 
Rnal  Results  of  Antidumping  Duty 
Administrattve  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Amended  final  results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  August  14, 1997,  the 
Department  of  Commerce  published  the 
final  results  of  the  second 
administrative  review  of  the 
antidumping  duty  order  or  ferrosilicon 
from  BraziL  The  review  covered 
Companhia  Ferroligas  Mines  Gerais- 
Minasligas  and  Companhia  Brasileria 
Carbtireto  de  Calcio  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States,  llie  period  of  review 
is  March  1, 1995  through  February  29, 

1996.  Interested  parties  submitted 
ministerial  error  allegations  with  respect 
to  the  final  results  of  administrative 
review  for  Minasligas  on  August  20, 

1997.  Based  on  the  correction  of  certain 
ministerial  errors  made  in  the  final 
results  of  review,  we  are  amending  our 
final  resuJts  of  review  with  respect  to 
Minasligas  and  the  All  Others  rate. 

EFFECTIVE  DATE:  October  17, 1997. 

POR  FURTHER  MFORMATKM  CONTACT:  Sal 
Tauhidi  or  Irene  Darzenta.  AD/CVD 
Enforcement  Group  n,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14^^  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230, 
telephone:  (202)  482-4851  or  (202)  482- 
6320,  respectively. 


SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Segulstioaa 

The  Department  of  Commerce  (the 
Department)  has  now  amended  the  final 
results  of  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  Act  are  references  to  the 
provisions  efiiactive  Jantiary  1, 1995,  the 
efiisctive  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  references  to  the 
Department's  regulations  are  to  tlie 
regulations  set  forth  at  19  CFR  put  353 
(April  1996). 

Background 

On  August  14, 1997,  the  Department 
published  the  final  results  of  the  second 
administrative  review  of  the 
antidumping  duty  order  or  ferrosilcon 
from  Brazil  (62  FR  43504),  covering  the 
period  March  1, 1995  through  Febnieiy 
29, 1906.  The  respondents  are 
Companhia  Ferroligas  Minas  Gerais- 
Minasligas  (Minasligas)  and  Companhia 
Brasileria  Carbureto  de  Calcio  (CBCC). 
The  petitioners  are  Aimcor  and  SKW 
Met^  &  Alloys.  Inc. 

On  August  20, 1997,  the  ptetitioners 
and  Minasligas  filed  allegations  that  the 
Department  had  made  certain 
ministerial  errors  fai  this  administrative 
review  with  respect  to  Minasligas. 
Specifically,  the  petitionera  alleged 
three  ministerial  erron  with  respect  to 
the  following  issues:  (1)  the  use  of 
Brazilian  reais-denominated  gross  unit 
prices  instead  of  U.S.  dollar- 
denominated  gross  imit  prices  for  US. 
sales;  (2)  the  treatment  of  marine 
insurance  expenses  for  certain  U.S. 
sales;  and  (3)  the  date  of  sale  for  one 
U.S.  sale.  Minasligas  alleged  two 
ministerial  errors  with  respect  to  the 
following  issues:  (1)  the  adjustment  to 
U.S.  price  for  insurance  revenue 
applicable  to  one  U.S.  sale;  and  (2)  the 
treatment  of  value-added  taxes  (VAT)  oo 
U.S.  sales.  On  Augiist  27,  1997,  both 
parties  submitted  comments  on  these 
allegations.  For  a  complete  discussion  of 
the  allegations,  see  the  Department's 
Octob^  6, 1997.  Decision  Memorandum 
I^  Alleged  Ministerial  Errors  in  the 
/Calculation  of  the  Final  Antidimiping 
Duty  Margin  for  Companhia  Ferroligas 
MinJas-Gerais-Minasligas. 

As  discussed  below,  in  accordance 
with  19  CFR  353.28(d),  we  have 
determined  that  certain  ministerial 
errors  were  made  in  our  margin 
calculatfons  for  Minasligas.  hi  additioa, 
the  Department  also  determined  that  a 
clerical  error  was  made  regarding  the 
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"All  Others"  rate  as  stated  in  the  notice 
of  the  final  results. 

Scope  of  Review  ^-.     ^ 

The  merchandise  subject  to  this 
review  is  ferrosilicon,  a  ferro  alloy 
generally  containing,  by  weight,  not  less 
than  four  percent  iron,  more  than  eight 
percent  but  not  more  than  96  percent 
silicon,  not  more  than  10  percent 
chromium,  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous,  less  than  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element. 
Ferrosilicon  is  a  ferro  alloy  produced  by 
combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant.  Ferrosilicon  is  diffisrentiated 
by  size  and  by  grade.  The  sizes  express 
the  maximum  and  minimum 
dimensions  of  the  lumps  of  ferrosilicon 
found  in  a  given  shipment.  Ferrosilicon 
grades  are  defined  by  the  percentages  by 
weight  of  contained  silicon  and  other 
minor  elements.  Ferrosilicon  is  most 
conunonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosiliccm. 
Calcium  silicon,  fierrocalcium  silicon, 
and  magnesium  ferrOsilcon  are 
specifically  excluded  from  the  scope  of 
this  review.  Calcium  silicon  is  an  alloy 
containing,  by  weight,  not  more  than 
five  percent  iron,  60  to  65  percent 
silicon,  and  28  to  32  percent  calcium. 
Ferrocalcium  silicon  is  a  ferro  alloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  60  to  65  percent  silicon, 
and  more  than  10  percent  calcium. 
Magnesium  ferrosilicon  is  a  ferro  alloy 
containing,  by  weight,  not  less  than  four 
percent  iron,  not  more  than  55  percent 
silicon,  and  not  less  than  2.75  percent 
magnesium. 

Ferrosilicon  is  cuirrently  classifiable 
under  the  following  subheadings  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS):  7202.21.1000, 
7202.21.5000,7202.21.7500, 
7202.21.9000,  7202.29.0010,  and 
7202.29.0050.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
review  is  dispositive.  Ferrosilicon  in  the 
form  of  slag  is  included  within  the 
scope  of  this  order  if  it  meets.  In 
general,  the  chemical  content  definition 
stated  above  and  is  capable  of  being 
used  as  ferrosilicon.  Parties  that  believe 
their  importations  of  ferrosilicon  slag  do 
not  meet  these  definitions  should 


contact  the  Department  and  request  a 
scope  determination. 

Alleged  Ministerial  Erron 

Issue  1:  The  Use  of  Brazilian  Reais- 
denominated  Gross  Unit  Prices  Instead 
of  U.S.  Dollar-denominated  Gross  Unit 
Prices  for  U.S.  Sales 

The  petitioners  contend  that  because 
the  Department  believed  that 
Minasligas'  U.S.  dollar  prices  were  not 
on  the  record,  it  used  Brazilian  reais- 
denominated  gross  unit  prices  instead  of 
U.S.  dollar-denominated  gross  unit 
prices  for  U.S.  sales  in  its  margin 
analysis.  The  Department  thus 
mistakenly  converted  the  U.S.  sales 
prices  reported  in  Brazilian  currency  to 
U.S.  dollars  on  the  date  of  sale. 
However,  the  petitioners  assert  that  in 
Exhibit  6  of  Minasligas'  October  11, 
1996  supplemental  response,  Minasligas 
reported  the  gross  unit  prices  for  its  U.S. 
sales  in  U.S.  dollars.  The  petitioners 
argue  that  the  De{>artment  should  have 
used  the  U.S.  dollar-denominated  gross 
unit  prices  for  Minasligas'  U.S.  sales,  as 
reported  in  Exhibit  6  of  Minasligas' 
October  11, 1996  supplemental 
response,  instead  of  the  Brazilian  reais- 
denominated  gross  unit  prices  in  its 
margin  analysis. 

Ktinasligas  contends  that  because  the 
Department  was  able  to  verify  the 
accuracy  of  the  Brazilian  reais- 
denominated  prices  by  examining 
relevant  commercial  invoices  for 
selected  U.S.  sales  at  verification,  it 
should  refect  petitioners'  request  to  use 
the  U.S.  dollar-denominated  gross  unit 
prices  reported  in  Exhibit  6.  In  this 
respect,  Minasligas  argues  that  the 
IDepartment  did  not  make  a  clerical  error 
but  applied  an  appropriate 
methodology. 

DOC  Position 

We  agree  with  the  petitioners.  In  the 
final  results  of  review,  the  Department 
mistakenly  concluded  that  Minasligas' 
U.S.  dollar-denominated  gross  unit 
prices  for  U.S.  sales  were  not  on  the 
record  and.  therefore,  used  the  Brazilian 
reais-denominated  U.S.  prices  in  its 
final  margin  analysis.  Upon  further 
review  of  the  record,  we  find  that 
Minasligas  reported  U.S.  dollar- 
denominated  prices  in  Exhibit  6  of  its 
October  11,  1996  supplemental  response 
and  that  these  prices  were  consistent 
with  sales  dociunentation  obtained  at 
verification.  Thus,  we  inadvertently 
omitted  the  U.S.  dollar-denominated 
price  data  contained  in  Exhibit  6  &om 
our  original  final  margin  analysis.  For 
complete  discussion  and  analysis  see 
the  Department's  October  6,  1997, 
|Decision  Memorandum  Re:  Alleged 


Ministoial  Errors  in  the  Calculation  of 
the  Final  Antidumping  Chity  Margin  for 
Companhia  Ferroligas  Minas-Gerais- 
Minasligas.  Therefore,  for  these 
amended  final  results,  we  have  used  the 
U.S.  dollar-denominated  gross  unit 
prices  for  U.S.  sales  as  reported  in 
Exhibit  6  of  Minasligas'  October  11, 
1996  supplemental  response. 

Issue  2:  Clerical  Error  Allegations 
Regarding  the  Treatment  of  Marine 
Insurance  Expenses  for  Certain  U.S. 
Sales,  the  Date  of  Sale  for  One  U.S. 
Sale,  and  the  Adjustment  to  U.S.  Price 
for  Insurance  Revenue  Applicable  to 
One  U.S.  Sale 

The  petitioners  and  Minasligas 
contend  that  the  Department  feiled  to 
correctly  input  certain  data  for  certain 
U.S.  sales  in  its  final  margin 
calculations.  Specifically,  the 
petitioners  contend  that  the  Department 
made  input  errors  with  respect  to 
marine  insiuance  expenses  for  certain 
U.S.  sales  and  the  date  of  sale  for  one 
U.S.  sale.  Minasligas  contends  that  the 
Department  made  an  input  error  with 
respect  to  the  adjustment  to  U.S.  price 
for  insurance  revenue  applicable  to  one 
U.S.  sale. 

DOC  Position 

We  agree  with  both  the  petitioners 
and  Minasligas'  allegations  and  have 
corrected  these  clerical  errors.  For 
complete  discussion  and  analysis,  see 
the  Department's  October  6,  1997, 
Decision  Memorandimi  Re:  Alleged 
Ministerial  Errora  in  the  Calculation  of 
the  Final  Antidumping  Duty  Margin  for 
Companhia  Ferroligas  Minas-Gerais- 
Minasligas. 

Issue  3:  Vahie-added  Taxes  Collected  on 
US.  Sales 

Minasligas  asserts  that  the 
Department  stated  in  its  final  results 
that  Minasligas  was  unable  to 
substantiate  its  claim  that  VAT  charges 
are  passed  along  to  U.S.  customers  and 
are  included  in  the  reported  U.S.  prices. 
Minasligas  maintains  that  for  purposes 
of  making  price-to-price  comparisons, 
however,  the  Department  treated  VA'T 
on  U.S.  export  sales  as  if  it  had  been 
passed  along  to  U.S.  customers  and 
included  it  in  the  U.S.  price.  According 
to  Minasligas,  there  is  a  contradiction 
between  the  Department's  finding  of  fact 
(i.e.,  that  Minasligas  was  unable  to 
substantiate  its  claim  that  VAT  charges 
are  passed  along  to  U.S.  customers  and 
are  included  in  the  reported  prices)  and 
the  Department's  calculation 
methodology.  Minasligas  maintains  that 
if  the  p^partmenf  8  finding  of  feet  is 
correct,  it  was  a  mistake  to  deduct  VAT 
from  the  U.S.  price  or  to  account  for  it 
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in  price-to-price  comparisons.  However, 
if  the  Department's  finding  of  fact  is  not 
correct,  Minasligas  maintains  that  it  is 
the  Departnlent's  practice  to  calculate 
U.S.  imputed  credit  expenses  based  on 
a  U.S.  price  exclusive  of  VAT. 

The  petitioners  contend  that  the 
Department  did  not  subtract  VAT  taxes 
on  U.S.  sales  fit>m  the  U.S.  price. 
Instead,  petitioners  argue  that  the 
Department  determined  the  difference 
between  the  weighted-average  per  unit 
VAT  taxes  collected  on  home  market 
sales  and  the  f>er-unit  VAT  taxes  owed 
by  Minasligas  on  each  U.S.  sale,  and 
then  subtracted  this  difference  bom 
normal  value  (NV)  which  included  VAT 
taxes  collected  on  home  market  sales,  in 
accordance  %vith  itis  normal  practice. 

Department's  Position 

We  agree  with  Minasligas  that  this 
adjustment  was  inappropriate.  For 
complete  discussion  and  analysis,  see 
the  Department's  October  6, 1997, 
Decision  Memorandum  Re:  Alleged 
Ministerial  Errors  in  the  Calculation  of 
the  Final  Antidiunping  Duty  Margin  for 
Companhia  Ferroligas  Minas-Gerais- 
Minasligas.  Therefore,  for  these 
amended  final  results,  we  have  not 
made  an  adjustment  to  NV  for  VAT  on 
U.S.  sales. 

Issue  4:  All  Others  Rate 

The  Department  erroneously  reported 
an  "All  Others  Rate"  of  91.06  percent  in 
the  notice  of  final  results.  The  correct 
"All  Others  Rate"  is  35.95  percent  {See 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  (LTFV): 
Ferrosilicon  from  Brazil,  59  FR  8599, 
February  23, 1995.)  Thus,  we  are 
amending  the  final  results  to  replace  the 
incorrect  rate  of  91.06  percent  with  the 
correct  rate  of  35.95  percent 

Amended  Final  Results 

As  a  result  of  our  correction  of  the 
ministerial  errors  for  Minasligas,  we 
have  determined  the  following  amended 
margin  exists  for  Minasligas  for  the 
period  covering  March  1, 1995  through 
February  29, 1996: 


Manufecturer/Exportw 


Amended 

Weighted- 

AvBiase 

Margin 

(percent) 

Minasligas  2.54 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  'The  Department  will  issue 
appraisement  instructions  concerning 
the  respondent  directly  to  the  U.S. 
Customs  Service. 


Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  these 
amended  final  results  of  administrative 
review,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rate  for  the  reviewed  company  named 
above  will  be  the  rate  as  stated  above; 
(2)  for  previously  investigated  or 
reviewed  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  fos 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  LTFV 
investigation,  but  the  manufecturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  35.95  percent,  the  All 
Others  rate  established  in  the  amended 
final  LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  services  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requiranent 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ( APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  era  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  regulations  and 
the  terms  of  the  APO  is  an  sanctionable 
violation. 

These  amended  final  results  of 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C  167S(aHl)  and  19 
CFR  353.28(c)l. 


Dated:  October  10, 1997. 
Robert  S.  1  ■■—■, 
Assistant  Secntaiyfor  Import 
Administration. 

[FR  Doc.  97-27631  Filed  10-14-07;  3.-02  pa) 
BILUNa  OOOe  1810-Ofr-M 

DEPARTMENT  OF  COMMERCE 

IntematkMial  Trade  Admlnistratton 
[A-a6i-80q 

Silicon  Metal  From  Brazil;  Amandad 
Final  Raaulta  of  Antidumping  Duly 
Admlniatratlva  Review 

AGBICY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Amended  final  results  of 
antidiunping  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  amending  its  final 
results  of  review,  published  on  January 
14, 1997,  of  the  antidumping  duty  ortter 
on  silicon  metal  from  Brazil,  to  reflect 
the  correction  of  ministerial  errors  in 
those  final  results.  The  period  covered 
by  these  amended  final  results  is  the 
period  July  1 ,  1994  through  June  30, 
1995. 

EFFECTIVE  DATE:  October  17,  1997. 
FOR  FURTHER  MFORMATKW  CONTACT:  Fred 
Baker,  Alain  Letort,  or  John  Kugelman, 
AD/CVD  Enforcement  C^up  ID— Office 
8,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14'''  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone  202/ 
482-2924  (Baker),  202/482-4243 
(Letort),  or  202/482-0649  (Kugelman), 
fax  202/482-1388. 

SUPPtfiENTARY  MFORMATION: 

Applicable  Statute  and  Ragnletions 

Unless  otherwise  indicated,  all 
citetions  to  the  Act  are  references  to  the 
provisions  effective  January  1, 1995,  the 
efCsctive  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA). 

Background 

The  Department  published  the  final 
results  of  the  fourth  administrative 
review,  covering  the  period  July  1, 1994 
through  June  30, 1995,  of  the 
antidiunping  duty  order  on  silicon 
metal  fit>m  Brazil  on  January  14, 1997 
(62  ra  1970)  (Fourth  Review  Final 
Results).  The  respondents  are 
Companhia  Brasileira  Carbiueto  de 
Calcio  (CBCC).  Companhia  Ferroligas 
Mines  Gerais-Minasligas  (Minasligas), 
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Eletiosilex  Belo  Horizonte  (Eletrosilex), 
Rima  Industrial  S.A.  (RIMA),  and 
Camaigo  Cotrea  Metals  (CXIM).  The 
petitioners  are  American  Alloys,  Inc., 
Elken  Metals,  Co.,  Globe  Metallurgical, 
Inc..  SMI  Group,  and  SKW  Metals  & 
Alloys. 

On  January  31, 1997,  MinasUgas  and 
RIMA  filed  clerical  error  allegations.  On 
February  4.  1997,  the  petitioners  filed 
clerical  error  allegations  with  respect  to 
Eletrosilex,  MinasUgas,  RIMA,  and 
CBCX:.  On  February  6, 1997,  EletitMilex 
filed  clerical  error  allegations.  On 
February  7,  1997,  petitioners  filed  a 
tespwnse  to  the  clerical  error  allegations 
submitted  by  MinasUgas  and  RIMA. 
Also  on  February  7, 1997,  RIMA 
submitted  a  response  to  the  petitioners' 
clerical  error  allegaUons.  On  February 
11, 1997,  CBCX:  submitted  a  response  to 
petitioners'  clerical  error  allegations.  On 
February  13, 1997,  petitioners  submitted 
a  response  to  Eletrosilex's  clerical  error 
aUegations.  Pursuant  to  the  CIT's  order, 
we  are  now  addressing  the  ministerial 
aUegations  and  amending  our  final 
results  of  the  fourth  review.  See 
American  Silicon  Technologies  et  al.,  v. 
United  States.  SUp  Op.  97-113.  Aug\ist 
18. 1907. 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  silicon  metal  &om  Brazil 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  siUcon  by  weight 
Also  covered  by  this  review  is  siUcon 
metal  &om  Brazil  containing  between 
89.00  and  96.00  percent  siUcon  by 
weight  but  .which  contains  a  higher 
aluminum  content  than  the  silicon 
metal  containing  at  least  96.00  percent 
but  less  than  99.99  percent  silicon  by 
weighL  SUicon  metal  is  currently 
provided  for  under  subheadings 
2804.69.10  and  2804.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  as  a 
chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor 
grade  siUcon  (sUicon  metal  containing 
by  weight  not  less  than  99.99  percent 
siUcon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
the  order.  HTS  item  numbers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes  The  written 
description  remains  dispositive  as  to  the 
scope  of  product  coverage. 

Ckrical  Error  Allegations 

Comment  1 

MinasUgas  argues  that  the  Department 
erred  in  its  calculation  of  its  cost  of 
productioo/constructed  value  (COP/CV) 
by  hiliog  to  offset  MinasUgas'  finanr-rfll 
expenses  with  its  financial  income.  That 
MinasUgas  had  short-teim  financial 


income,  MinasUgas  argues,  is  evident 
from  its  1994  financial  statement 
MinasUgas  argues  that  there  are  three 
categories  of  financial  income  which  the 
Department  erroneously  determined  not 
to  aUow  as  an  interest  income  offset. 
The  first  is  "income  from  short  term 
appUcations,"  which  MinasUgas  alleges 
the  Department  disaUowed  as  an  offset 
because  it  mistook  it  to  be  compensation 
for  inflation.  In  foct,  MinasUgas  argues, 
the  record  shows  that  the  effects  of 
inflation  are  reflected  on  the  financial 
statements  through  the  recording  of 
monetary  correction  of  fixed  assets, 
shareholders  equity,  and  other  accoimts 
subject  to  such  correction.  Thus, 
MinasUgas  argues,  the  Department 
cannot  interpret  MinasUgas' 
submissions  or  its  financial  statements 
to  indicate  that  inflaUon  is  included  in 
"income  horn  short  term  appUcations." 

The  second  category  of  income  which 
the  De(>artment  erroneously  failed  to 
include  as  an  offset  to  MinasUgas' 
financial  expenses,  MinasUgas  argues,  is 
the  category  "exchange  gains." 
MinasUgas  argues  that  the  Department 
should  include  exchange  gains  as  an 
ofiEset  to  financial  expenses  because  it 
included  exchange  losses  as  a  financial 
expense. 

The  third  category  of  income  which 
the  Department  erroneously  failed  to 
include  as  an  offset  to  financial 
expenses,  MinasUgas  argues,  is  the 
category  "gains  on  monetary 
correction."  MinasUgas  argues  that  the 
Department  should  include  this 
category  of  income  as  an  offset  to 
financial  expenses  because  it  included 
an  amount  for  monetary  correction  of 
loans  (i.e.,  the  inflation  adjustment  on 
monetary  UabiUties)  in  finAncial 
expenses. 

Petitioners  aigue  that  the 
Department's  calculation  of  MinasUgas' 
financial  expenses  was  correct.  It  cites 
the  final  results  notice  in  which  the 
Department  stated: 

[Albnost  all  of  Minasligas'  reported 
"interest  income"  consists  of  items  that  are 
totally  unrelated  to  interest  income.  The 
financial  statements  for  Minasligas  and  its 
parent.  Delp  Engenharia  Mecanica  S.A. 
(Daip),  demonstrate  that  over  95  peicmt  of 
both  companies'  reported  "interest  income" 
consists  of  "monetary  variation,"  "monetary 
correction,"  and  "income  from  short-tenn 
applications."  The  Oepaitment's  verification 
report  for  MiaasUgas  in  the  immediately 
praoading  review  rlarifies  that  'financial 
applications"  (which  would  Include  "income 
from  short-term  appUcations")  refers  to 
compensation  for  inflation.  At  no  point  bias 
MinasUgas  demonstrated  for  the  record  that 
the  amounts  reported  for  these  categories  of 
inromw  constitute  interest  income  derived 
from  short-term  investments  of  working 
capital.  Nor  has  MinasUgas  demonstrated 


that  the  claimed  interest  income  was  derived 
from  short-term  investments  of  working 
capital  merely  by  stating  in  its  rebuttalbrief 
that  its  net  interest  income  exceeded  its  net 
Interest  expense. 

Similarly,  the  financial  statements 
submitted  by  MinasUgas  show  that  the 
category  "interest  received"  included  inter 
alia,  (1)  charges  paid  by  customers  for  Delp's 
granting  of  delayed  payment  terms,  which 
are  really  sales  revenue;  (2)  discounts 
obtained  from  suppliers;  (3)  dividends 
received;  and  (4)  exchange  gains  or  losses. 
See  Minasligas'  April  30, 1996  SQR  at  37  and 
exhibit  19.  These  items  clearly  do  not 
represent  interest  income  from  short-tenn 
investments. 

For  the  above  reasons,  we  have  reduced 
Minasligas'  interest  income  by  the  total 
amount  of  the  items  iixxurectly  included 
therein  by  Minasligas  (see  Final  Analysis 
Memorandum  bom  Fred  Baker  to  the  File). 

See  Fourth  Review  Final  Results,  at 
1974.  Based  on  the  analysis  in  the  final 
results,  petitioners  argue  that  the 
Department's  calculation  of  MinasUgas' 
interest  exp>ense  was  neither  a 
ministerial  nor  a  non-ministerial  error. 

Department's  Position:  As  petitionen 
have  noted,  we  addressed  this  issue  in 
the  final  results  of  the  fourth  review. 
Our  treatment  of  MinasUgas'  financial 
income  was  intentional,  and  not  a 
ministerial  error.  The  disagreement 
MinasUgas  has  expressed  is  in  regard  to 
our  analysis,  and  is  thus  not  a  proper 
subject  for  review  under  the  ministerial 
errors  correction  process. 

Comment  2 

Minasligas  argues  that  the  Department 
made  a  ministerial  error  in  its 
revaluation  of  MinasUgas'  beginning 
inventory.  The  IDepartment,  based  on 
Minasligas'  October  15, 1996 
submission,  revalued  Minasligas' 
beginning  inventory  in  order  to  account 
for  hyperinflation  that  occurred  prior  to 
the  start  of  the  period  of  review  (POR). 
The  raw  material  costs  MinasUgas 
reported  in  its  October  15,  1996 
submission,  it  argues,  were  its  inventory 
of  both  ferrtMiUcon  and  sUicon  metal. 
MinasUgas  states  that  the  Department 
did  not  request  that  Minasligas  report 
sUicon  metal  inventory  separately,  nor 
could  MinasUgas  have  done  so  because 
it  does  not  maintain  separate  inventory 
records.  Minasligas  argues  that  the 
Department  mistakenly  overstated  the 
adjustment  to  the  reported  siUcon  metal 
costs  by  calculating  an  inflation 
adjustment  on  raw  materials  for  the 
entire  company,  and  applying  the 
additional  costs  entirely  to  silicon 
metal,  rather  than  proportionately  to 
subject  and  non-subject  merchandiao. 

Petitioners  argue  that  there  is  no 
evidence  on  the  record,  and  Minasligas 
has  cited  to  none,  to  supp>ort  MinasUgas' 
claim.  For  this  reason,  petitioners  argue. 
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the  Department  should  reject 
Minasligas'  argimient.  Furthermore, 
petitioners  point  out  that  in  its  April  30, 
1996  supplemental  questionnaire 
response,  Minasligas  stated  that  it 
maintains  separate  inventories  for 
charcoal.  Thus,  petitioners  argue, 
MinasUgas'  argument  that  it  does  not 
maintain  separate  inventory  records  for 
its  raw  materials  is  contradicted  by 
other  information  on  the  record,  at  least 
«dth  respect  to  charcoal. 

Department's  Position:  We  ^ree  with 
both  parties  in  part.  We  agree  with 
MinasUgas  that  the  revalued  costs 
should  be  aUocated  to  siUcon  metal  so 
that  ferrosilicon  costs  are  not  attributed 
to  silicon  metal,  and  that  it  would  be  an 
error  not  to  perform  an  allocation  where 
one  is  warranted.  However,  we  agree 
with  petitioners  that  Minasligas  has 
cited  to  no  evidence  on  the  record  that 
the  inventory  volumes  and  values 
MinasUgas  reported  in  its  October  15, 
1996  submission  were  its  entire 
inventory  of  raw  materials  used  in  the 
production  of  both  ferrosilicon  and 
siUcon  metal.  Our  review  of  the  record 
indicates  that  the  figures  for  charcoal 
Minasligas'  reported  in  its  October  15, 
1996  submission  reflects  its  entire 
inventory  for  charcoal,  but  the  figures  it 
reported  in  its  October  15, 1996 
submission  for  woodchips,  quartz,  and 
carbon  electrodes  reflects  only  the 
inventory  used  in  the  production  of 
siUcon  metal.  We  made  this 
determination  based  on  the  value  of 
material  inputs  Minasligas  reported  in 
tab  8  of  its  April  30, 1996  submission 
(where  MinasUgas  reported  the  value  of 
its  inputs  for  silicon  metal),  as 
compared  to  the  material  input  values 
Minasligas  reported  in  its  October  15, 
1996  submission,  which  Minasligas  now 
alleges  reflects  its  entire  inventory  of  the 
fotir  inputs.  These  two  exhibits 
demonstrate  that  the  cost  figures 
Minasligas  reported  for  woodchips, 
quartz,  and  carbon  electrodes  in  the 
pnxiuction  of  sUicon  metal  in  tab  8  of 
its  April  30. 1996  submission  are 
identical  to  those  it  reported  in  its 
October  15,  1996  submission.  However, 
such  is  not  the  case  for  charcoal. 
Furthermore,  other  evidence  on  the 
record  indicates  that  the  consumption 
volume  figures  Minasligas  reported  for 
charcoal  were  used  in  the  production  of 
sUicon  metal  and  ferrosiUcon  [see  tab  18 
(exhibit  36c)  of  its  AprU  30, 1996 
submission).  Therefore  in  these 
amended  final  results,  we  have 
performed  an  allocation  of  the  revalued 
costs  only  for  charcoal.  We  performed 
the  allocation  based  on  the  volume  of 
charcoal  consumed  in  the  production  of 
siUcon  metal  relative  to  the  volume  of 


charcoal  consumed  in  the  production  of 
ferrosilicon.  See  the  amended  final 
results  analysis  memorandum  for  our 
calculations. 

Comment  3 

Minasligas  argues  that  the  Department 
made  a  ministerial  error  by  double- 
counting  packing  costs  in  COP/CV.  It 
argues  that  the  Department  added 
packing  costs  to  a  COP  which  already 
includend  packing  costs.  It  argues  that 
the  Department  failed  to  deduct  home- 
market  i}acking  costs  from  the  cost  of 
manufacture  (COM)  before  adding  U.S. 
packing  costs  in  calculating  CV. 

Petitioners  argue  that  information  on 
the  record  indicates  that  the  Department 
double-counted  only  the  labor  and 
machine  costs  for  packing,  and  not  the 
cost  of  packing  materials.  Department's 
Position:  We  agree  with  petitioners  that 
we  double-counted  only  the  labor  and 
machine  costs  for  packing,  and  not  the 
material  costs.  In  tiiese  amended  final 
restilts  of  review  vtre  have  revised  our 
calculations  of  COP  and  CV  so  as  not  to 
double-count  labor  and  machine  costs. 
See  the  amended  final  results  analysis 
memorandum  for  our  calculations. 

Comment  4  ^ 

Minasligas  argues  the  Department 
made  three  errors  in  calcidating  profit 
for  CV.  The  fint  aUeged  error  was  that 
the  Department  based  profit  on 
MinasUgas'  financial  statement  data, 
rather  than  on  the  actual  profit 
calctilated  on  above-cost  sales  of  subject 
merchandise.  Minasligas  argues  that  this 
was  an  error  because  the  statute  directs 
the  Department  to  add  to  CV  the  "actual 
amounts  incurred  and  realized  by  the 
specific  exporter  or  producer  being 
examined  in  the  investigation  or  review 
for  selling,  general,  and  administrative 
expenses,  and  for  profits,  in  connection 
with  the  production  and  sale  of  a 
foreign  like  product,  in  the  ordinary 
course  of  trade  for  consumption  in  the 

foreign  country 19  U.S. 

1677b(e)(2)(A).  Based  on  this  statutory 
language,  Minasligas  argues  that  the 
Department  is  required  to  calculate 
profit  based  on  above-cost  sales 
wherever  possible. 

Furthermore,  Minasligas  argues  that 
in  calculating  profit  based  on  above-cost 
sales,  the  Department  erred  by  limiting 
the  calculation  to  only  the  sales  of 
regular  grade  silicon  metal.  Rather. 
Minasligas  argues,  the  Department 
should  have  included  sales  of  both 
regular  and  high-purity  grade  silicon 
metal  even  if  all  the  U.S.  sales  to  be 
compared  to  CV  are  regular-grade 
siUcon  metal.  Minasligas  contends  that 
the  Department  has  in  the  past  based 
profits  on  the  entire  foreign  like 


product,  and  not  on  a  subset  of  the 
subject  merchandise.  In  support  of  this 
contention,  it  cites  Antifriction  Bearings 
(Other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France, 
Germany,  Italy,  Japan,  Singapore,  and 
the  United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  62  F.R.  2081,  2112-2114 
(January  15, 1997),  where  the 
Department  rejected  a  respondent's 
argument  that  where  there  are  no 
appropriate  identical  or  &mUy  matches 
(and  hence  the  Department  uses  CV). 
there  are  no  sales  of  "a  forei^  like 
product"  to  calctdate  a  profit  margin.  In 
further  support  of  this  contention, 
MinasUgas  cites  Professional  Electric 
Cutting  Tools  from  Japan;  Final  Results 
of  Antidumping  Duty  Administrative 
Review,  62  F.R.  386.  389-390  (January  3. 
1997),  in  which  the  Department  stated, 
"For  purposes  of  calculating  CV  and 
CEP  profit,  we  interpret  the  term 
'foreign  like  product'  to  be  inclusive  of 
aU  merchandise  sold  in  the  home 
market  which  is  in  the  same  general 
class  or  kind  of  merchandise  as  that 
under  consideration,"  and  Notice  of 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Large  Newspaper 
Printiag  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled,  from  Japan,  61  F.R. 
38139,  38145-38147  (July  23, 1996),  in 
which  the  Department  stated. 
"(Respondent)  is  incorrect  to  suppose 
that  because  we  did  not  find  home- 
market  sales  which  provided  practicable 
price-to-price  matches,  no  foreign  like 
product  existed.  The  foreign  like 
product .  .  .  did  exist,  as  revealed  by 
QUI  examination  of .  .  .  equipment  sold 
in  the  home  market  for  purposes  of  the 
Department's  home-market  viabiUty 
test." 

The  second  alleged  error  the 
Department  made  was  using  an 
aUegedly  incorrect  total  profit  figure  to 
calculate  Minasligas'  profit  ratio.  In 
calculating  the  total  profit  figure,  the 
Department  included  the  line  item  for 
interest  income  found  on  Minasligas' 
1994  financial  statement.  Minasligas 
argues  that  it  was  an  error  for  the 
Department  to  reject  the  line  item  for 
interest  income  as  an  offset  to  financial 
expenses  (presumably  because  it  was 
imrelated  to  production  of  the  foreign 
like  product )  but  to  include  it  in  the 
calculation  of  profit.  It  argues  that  if  the 
interest  income  is  unrelated  to 
production  then  it  cannot  be  used  for 
the  purpose  of  calculating  CV. 

The  third  alleged  error  that  the 
Department  made  was  its  failure  to 
apply  the  profit  cap  required  by  the 
statute.  MinasUgas  argues  that  the 
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statute  allows  profit  to  be  calculated  in 
one  of  thiee  ways: 

(i)  the  actual  amounts  incurred  and 
realized  by  the  specific  producer  for 
profits,  in  connection  with  the 
production  and  sale  for  consiunption  in 
the  foreign  country,  of  merchandise  that 
is  in  the  same  general  category  of 
products  as  the  subject  merchandise; 

(ii)  the  weighted  average  of  the  actual 
amounts  incurred  and  realized  by 
producers  that  are  subject  to  the  review 
for  profits  in  connection  with  the 
production  and  sale  of  a  foreign  like 
product,  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country; 
or 

(iii)  the  amounts  incurred  for  profits 
based  on  any  other  reasonable  method, 
except  that  the  amount  allowed  for 
profit  may  not  exceed  the  amount 
normally  realized  by  exporters  or 
producers  in  connection  with  the  sale, 
for  consumption  in  the  foreign  country, 
of  merchandise  that  is  in  the  same 
general  category  of  products  as  the 
subject  merchandise. 
See  19  U.S.C.  1677b(e)(2KB).  Minasligas 
argues  that  the  Department's  method  of 
calculating  profit  does  not  comport  with 
either  items  (i)  or  (ii),  and  therefore 
must  have  been  (iii).  Thus,  Minasligas 
ai:gues,  the  statutory  profit  cap  applies, 
but  the  amount  the  Department 
calculated  for  profit  exceeded  this  cap 
because  it  exceeded  the  amount 
normally  realized  by  other  exporters  at 
producers. 

Petitioners  retort  that  the  Department 
did  not  make  an  error  in  the  calcxilation 
of  Minasligas'  profit.  First,  they  contend 
that  the  statute  requires  not  that  sales  of 
subject  merchandise  be  used  in  the 
calculation  of  profit  (as  Minasligas 
claims),  but  that  act\ial  amounts  for 
profits  "in  connection  with  the 
production  and  sale  of  a  foreign  like 
product"  be  used.  See  19  U.S.C. 
1677(16).  Second,  petitioners  argue  that 
the  Department's  regulations  define  the 
term  "ministerial  error"  as  "an  anor  in 
addition,  subtraction,  or  other 
arithmetic  function,  clerical  error 
resulting  from  inaccurate  copying, 
duplication  or  tUfr  like,  and  any  other 
type  of  unintentional  error  which  the 
Secretary  considers  ministerial."  Based 
on  this  definition,  petitioners  argue  that 
the  Department's  calctiiation  of  profit 
was  not  a  ministerial  error.  Indeed, 
petitioners  argue,  the  Department's 
analysis  memorandum  demonstrates 
that  it  acted  intentionally  when  it 
calculated  profit  as  it  did.  Third, 
petitioners  argue  that  the  Department 
does  not  have  on  the  record  of  the 
review  the  information  necessary  to 
calculate  a  profit  cap  in  accordance  with 


the  statute.  Thus,  petitioners  argue,  the 
Department  properly  calculated 
Minasligas'  pro^t  on  a  focts-available 
basis  because  the  Statement  of 
Administrative  Action  states  that  the 
Department  may  do  so  under  such 
circumstances. 

Department's  Position:  We  agree  with 
petitioners  that  our  calculation  of  profit 
did  not  constitute  a  clerical  error.  Our 
calciilation  of  profit  used  in  the 
programming  is  identical  to  that 
described  in  the  final  results  analysis 
memorandum  for  Minasligas.  See  the 
January  24, 1997  analysis  memorandum, 
pp.  4  and  5. 

Comment  5 

Minasligas  argues  that  the  Department 
erred  in  its  calculation  of  CV  by 
calculating  general  and  administrative 
expenses  (G&A),  profit,  and  financial 
expense  ratios  as  a  percentage  of  cost  of 
goods  sold  (which  does  not  include 
value-added  taxes)  and  applying  these 
ratios  to  a  COM  which  includes  value- 
added  taxes.  It  argues  that  since  the 
value-added  taxes  are  not  reflected 
anywhere  as  a  cost  on  Minasligas' 
audited  financial  statements,  it  would 
be  inappropriate  to  calculate  a  G&A, 
profit,  or  financial  expense  ratio  from  its 
financial  statements  and  then  apply  the 
ratio  to  a  COM  which  includes  value- 
added  taxes.  Similarly,  RIMA  and 
Eletrosilex  argue  that  the  Department 
erred  in  its  calculation  of  CV  by 
calculating  G&A  and  financial  expense 
ratios  as  a  percentage  of  cost  of  goods 
sold  (COGS)  frt>m  their  1994  financial 
statements  (which  do  not  include  value- 
added  taxes  and  depreciation  expenses) 
and  applying  them  to  a  COM  which 
does  include  value-added  taxes  and 
depreciation  expenses.  RIMA  also 
argues  that  the  Department  erred  in  its 
calculation  of  financial  expenses  by 
calculating  a  ratio  which  includes  late 
payment  fees,  and  applying  it  to  a  COM 
which  also  includes  late  payment  fees. 
By  so  doing,  RIMA  argues,  the 
Department  double-coimted  late 
payment  fees. 

Furthermore,  Minasligas  argues  that 
the  Department's  calculation  of  CV  was 
inconsistent  with  the  statute  because  the 
G&A  and  interest  expense  values  used 
in  CV  are  diSierent  from  those  used  in 
COP.  Minasligas  argues  that  because  19 
U.S.C  §  1677b(e)(2)(A)  requires  the 
Department  to  base  selling,  general,  and 
administrative  expenses  on  the  actual 
amoimts  incurred  and  realized  in 
production  of  the  foreign  like  product, 
and  because  the  actual  amount  of  G&A 
and  interest  does  not  differ  for  the 
product  between  CV  and  COP,  the 
Department's  method  was  a  violation  of 
the  statute. 


Petitioners  argue,  with  respect  to 
Eletrosilex,  that  the  Department  made 
no  error  in  its  calculations.  It  argues  that 
the  Department  did  not,  contrary  to 
Eletrosilex's  claims,  calculate  its  G&A 
ratio  from  Eletrosilex's  financial 
statements.  Instead,  petitioners  state,  the 
Department  used  the  monthly  C&A 
expenses  that  Eletrosilex  reported  in 
exhibit  36  of  its  October  20, 1995 
questionnaire  response.  With  respect  to 
Eletrosilex's  financial  expenses, 
petitioners  argue  that  the  COM  does  not 
include  the  depreciation  that  the 
Department  calculated,  nor  does  it 
include  the  ICMS  tax  (a  value-added 
tax). 

Department's  Position:  We  agree  with 
respondents  that  where  the  COGS 
recorded  on  the  financial  statements  do 
not  include  value-added  taxes  or 
depreciation,  the  COM  values  used  to 
calculate  profit,  G&A,  and  interest  for 
CV  should  be  net  of  value-added  taxes 
or  depreciation  in  order  to  avoid 
overstating  these  expenses.  Therefore,  in 
these  amended  final  results  of  review, 
we  have  calculated  CV  using  G&A, 
profit,  and  interest  expense  figures  for 
Minasligas  and  RIMA  based  on  a  COM 
that  is  net  of  value-added  taxes  and  (for 
RIMA)  net  of  depreciation.  We  also 
agree  with  RIMA  that  because  late 
payment  fees  were  included  in  the 
fiifancial  expenses  reported  on  its 
financial  statement,  we  would  double 
count  late  payment  fees  by  including 
them  in  the  COM  used  to  calculate 
interest  expenses.  Therefore,  in  these 
amended  final  results,  we  have  removed 
the  late  payment  fees  from  the  financial 
expenses  in  calculating  RIMA's 
financial  expense  ratio. 

With  respect  to  Eletrosilex,  we  agree 
with  petitioners  that,  in  the  fined  results, 
we  did  not  include  all  value-added 
taxes  in  the  COM  used  to  calculate 
Eletrosilex's  interest  expenses  for  CV.' 
(We  included  only  the  0*1,  and  not  the 
ICMS.)  Therefore,  in  these  amended 
final  results  of  review,  we  have  removed 
the  IPI  fitim  the  COM  used  to  calculate 
interest.  Fiulhermore,  we  also  agree 
with  petitioners  that  we  did  not 
calculate  Eletrosilex's  G&A  from  its 
financial  statement,  but  instead  used  the 
monthly  G&A  figures  it  submitted  in 
exhibit  36  of  its  October  20. 1995 
questionnaire  response.  However,  we 
disagree  with  petitioners  that  the  COM 
we  used  to  calculate  Eletrosilex's 
interest  was  net  of  depreciation. 
Therefcve  in  these  amended  final 
results,  we  have  calculated  Eletrosilex's 
interest  using  a  COM  that  is  net  of 
depreciation. 


Cojnmenf  6 

Minasligas  and  RIMA  argue  that  the 
Department  made  a  clerical  error  in  the 
calculation  of  CV  by  increasing  normal 
value  (NV)  by  the  amount  of  U.S. 
imputed  credit  expenses,  but  not 
reducing  NV  by  the  amount  of  imputed 
home-market  credit  expenses.  They 
argue  that  the  Department  should 
subtract  imputed  home-market  credit 
fcomNV. 

Petitionos  argue  that  the  Department 
vras  correct  in  not  subtracting  home- 
market  credit  from  NV.  They  argue  that 
the  Department's  practice  is  to  include 
only  actual,  not  imputed,  expenses  in 
CV.  Therefore,  petitioners  say,  because 
the  Department  did  not  include  hom^ 
market  imputed  credit  expenses  in  CV, 
it  would  have  been  wrong  to  subtract 
bome-mariwt  imputed  credit  expenses 
from  CV  when  malring  the 
circumstance-of-sale  adjustment  for 
imputed  credit 

Department's  Position:  We  agree  with 
respondents  that  our  failure  to  subtract 
imputed  credit  frt>m  the  calculation  of 
CV  coiutituted  a  ministerial  error.  It  is 
our  practice  tamake  a  circiunstance-of- 
sale  adjustment  for  differences  in  credit 
costs  between  the  home  and  U.S. 
markets  even  in  a  CV  margin 
calculation.  Hence,  we  have  done  so  in 
these  amended  final  results. 

Coounent  7 

Minasligas  argues  that  the  Department 
ened  in  its  computation  of  net  home- 
mari^et  price  and  home-market  credit  by 
iiuJuding  in  the  computation  the 
addition  of  a  variable  representing  the 
PIS/COFINS  taxes.  The  Department 
included  this  variable  in  the 
preliminary  results  of  review,  but  its 
final  results  analysis  memorandum 
indicates  that  the  Department  intended 
to  delete  it  for  the  filial  results. 
Minasligas  argues  that  the  Department 
did  not  do  so. 

Department's  Position:  We  agree,  and 
have  corrected  this  error  in  these 
amended  final  results. 

Comment  8 

Minasligas.  RIMA.  and  Eletrosilex 
argue  that  the  Department  erred  by 
failing  to  deduct  from  CV  the  difference 
between  the  ICMS  tax  due  on  home- 
maiket  sales  and  on  U.S.  sales.  To 
support  their  argument,  Minasligas, 
RIMA,  and  Eletrosilex  cite  the 
Department  as  stating  in  the  final 
results:  "In  order  to  achieve  tax 
neutrality  with  respect  to  the  ICMS  tax 
we  should  deduct  from  NV  only  the 
amount  of  the  difiiBrence  between  ICMS 
tax  due  (m  home-market  sales  and  ICMS 
tax  due  on  U.S.  sales."  See  Fourth 


Review  Final  Results  at  1983. 
Furthermore,  Minasligas,  RIMAf  and 
Eletrosilex  argue  that  the  Department 
has  in  the  past  stated  that  its  practice  is 
to  make  drcumstance-of-sale 
adjustments  in  price-to-CV  as  well  as 
price-to-price  margin  calculations.  See 
Tapered  Roller  Bearings  and  Parts 
Thereof  Finished  or  Unfinished  from 
Japan.  52  FR  30700  (August  1/,  1987). 

Petitioners  argue  that  the  language 
cited  by  Minasligas,  RIMA,  and 
Eletrosilex  applies  only  to  price-to-price 
comparisons,  and  not  price-to-CV 
comparisons.  Petitioners  argue  that  the 
correct  interpretation  of  the 
Department's  statement  cited  by 
Minasligas  is  governed  by  another 
statement  the  Department  made  in  ttie 
same  context:  "Tliis  approach  is  in 
accordance  with  19  U.S.C. 
§  1677b(aM6)(B)(iii)."  This  section  of  the 
statute,  petitioners  argue,  refers  to  price, 
and  not  CV.  It  states  that  "the  price 
described  in  paragraph  (1)(B)  shall  be 
•   *  "reduced  by*  *   *  the  amount  of 
any  taxes  imposed  direcUy  upon  the 
foreign  like  product  or  components 
thereof  which  have  been  rebated,  or 
which  have  not  been  collected,  on  the 
subject  merchandise,  but  only  to  the 
extent  that  such  taxes  are  added  to  or 
included  in  the  price  of  the  foreign-like 
product." 

Department's  Position:  We  disagree 
with  respondents  that  our  treatment  of 
ICMS  taxes  in  a  CV  situation  constitutes 
a  ministerial  error.  We  intended  to  treat 
ICMS  taxes  in  a  CV  sittiation  exactiy  as 
we  did  in  the  final  results.  Therefore, 
this  issue  is  a  methodological  isstie,  and 
not  a  proper  subject  for  review  under 
the  ministerial  errors  correction  process. 

Comments 

Minasligas,  RIMA,  and  Eletrosilex 
aigue  that  the  Department  made  a 
clerical  error  in  c^ctilating  U.S. 
imputed  credit  by  dividing  the  aimual 
interest  rate  by  30  rather  than  365. 

Department's  Position:  We  agree,  and 
have  corrected  this  error  in  thi»e 
amended  final  results. 

CcMninent  10 

RIX4A  argues  that  the  Department 
incorrectly  calculated  depreciation.  In 
the  final  results,  the  Department  stated 
that  it  based  its  calculation  of  RIMA's 
depreciation  on  facts  available,  and 
explained: 

As  bets  avail^le  the  Department  has 
cboaen  to  use  one-half  of  the  audited  total 
RIMA  depreciation  expenses  for  the  fiscal 
year  as  RIMA's  total  FOR  depreciation 
expenses,  and  to  allocate  to  silicon  metal 
production  a  share  of  that  total  based  on  the 
highest  monthly  percentage  of  cost  of  goods 
sold  accounted  far  by  silicon  metal,  as 


appearing  in  verification  exhibit  OHl.  We 
allocated  one-twelfth  of  this  total,  in  turn,  to 
each  month  of  the  FOR. 

See  Fourth  Review  Final  Results,  at 
1984.  RIMA  argues  that  the  Department 
failed  to  divide  the  total  depreciation  by 
two  as  is  necessary  if  the  calctilated 
amount  is  to  be  "one-half  of  the  audited 
total  RIMA  depreciation  expenses  for 
the  fiscal  year,"  as  described  above. 

Petitioners  argue  that  the 
Department's  calculations,  as  laid  out  in 
the  January  24, 1997  final  results 
analysis  memorandtmi,  indicate  that  the 
Department  did  in  fact  divide  total 
depreciation  by  two. 

Department's  Position:  We  agree  with 
petitioners.  The  attachment  labeled 
"Calculation  of  RIMA's  Depreciation — 
4''>  Review"  in  the  final  results  analysis 
memcnandum  for  RIMA  indicates  that 
the  Department  did  divide  the 
depreciation  expenses  in  half.  Thus,  we 
did  not  make  a  clerical  error. 

Cozmnent  1 1 

Petitioners  argue  that  the  Department 
made  a  clerical  error  in  its  calculations 
for  Eletrosilex  by  failing  to  add  U.S. 
imputed  credit  expenses  to  CV. 

Department's  Position:  We  agree,  and 
have  corrected  this  error  in  these 
amended  final  results. 

Comment  12 

Petitioners  argue  the  Department 
made  a  clerical  error  in  its  calculations 
for  Eletrosilex  by  adding  U.S.  post-sale 
warehousing  expenses  expressed  in 
Brazilian  currency  to  a  CV  expressed  in 
U.S.  dollars. 

Department's  Position:  We  agree,  and 
have  corrected  this  enor  in  theae 
amended  final  results. 

Comment  13 

Petitioners  argue  that  the  Department 
made  a  clerical  error  in  its  calculations 
for  CBCC  by  adding,  rather  than 
subtracting,  international  freight  from 
United  States  Price  (USP). 

Department's  Position:  We  agree,  and 
have  corrected  this  error  in  thne 
amended  final  results. 

Comment  14 

Petitioners  argue  that  the  Department 
made  a  clerical  error  in  its  calculations 
for  CBCC  by  treating  the  bank  charges 
incurred  to  finance  some  of  CBOC's  U.S. 
sales  as  expressed  in  U.S.  dollars,  rather 
than  in  Brazilian  currency. 

Department's  Position:  We  agree,  and 
have  corrected  this  error  in  these 
amended  final  results. 

Comment  IS 

Petitioners  argue  that  the  Department 
made  a  clerical  erm  in  its  calculations 
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of  USP  for  some  of  CBCC's  U.S.  sales  by 
including  in  the  computer  field 
"BANKCHRG"  only  the  cost  of  interest, 
and  not  the  cost  of  bank  charges. 

Department's  Position:  We  agree,  and 
have  corrected  this  error  in  these 
amended  final  results. 

Comment  16 

Petitioners  argue  that  the  Department 
made  a  clerical  error  in  its  calculations 
for  CBCC  by  fiailing  to  include  the 
depreciation  expenses  for  all  of  CBCC's 
idle  furnaces  for  all  months  of  the  FOR. 
This  was  an  error,  petitioners  state, 
because  the  final  results  notice  says  that 
the  Department  included  depreciation 
expenses  for  idle  assets  in  the  total 
depreciation  expenses.  See  Fourth 
Review  Final  Results,  at  1980. 

CBCC  argues  that  the  Department's 
calculation  was  proper  because  during 
part  of  the  POR  the  furnaces  in  question 
were  producing  a  product  other  than 
silicon  metal.  For  the  same  reason  CBCC 
argues  further  that  if  the  Department 
decides  to  attribute  depreciation  for  the 
'  himaces  at  issue  to  silicon  metal,  it 
should  attribute  only  part  of  it  to  silicon 
metal,  and  not  all  of  it,  as  petitioners 
argue. 

Depaitment's  Position:  We  agree  with 
petitioners  that  for  some  months  of  the 
POR  we  fiailed  to  include  depreciation 
for  idle  assets  in  total  depreciation, 
which  was  a  clerical  error.  We  have 
corrected  this  error  in  these  amended 
final  results.  We  have  allocated  to  the 
furnaces  at  issue  a  proportion  of 
depreciation  expenses  equal  to  the 
volume  of  silicon  metal  produced  by 
those  furnaces  relative  to  the  volume  of 
other  products  produced  by  those 
furnaces  during  the  POR.  See  the 
amended  final  results  analysis 
memorandum  for  our  calculations. 

Comment  1 7 

Petitioners  argue  that  the  Department 
made  a  clerical  error  caloilating 
Minasligas'  variable  overiiead  expenses. 
The  Department,  in  order  to  allocate 
overhead  costs  to  silicon  metal,  applied 
a  ratio  to  MinasUgas'  total  variable 
overhead  amounts  as  given  in  exhibit  4 
of  Minasligas'  October  15, 1996 
supplemental  questionnaire  response. 
Petitioners  argue  that  this  was  an  error 
because  the  total  variable  overhead 
reported  in  exhibit  4  had  already  been 
allocated  to  silicon  metal  by  Minasligas. 

Departments  Position:  We  agree,  and 
have  corrected  this  error  in  these 
amended  final  results. 

Comment  18 

Petitionos  argue  that  the  Department 
made  a  clerical  error  by  not  basing 
RIMA's  charcoal  coats  on  the  price 


RIMA  paid  to  ita  imaffiliated  suppliers, 
and  inst^d  using  the  material  costs 
RIMA  reported  in  verification  exhibit  7. 
In  the  final  results  the  Department 
stated  that  it  would  base  RIMA's 
charcoal  costs  on  the  prices  it  pays  to  its 
unaffiliated  suppliers.  See  Fourth 
Review  Final  Results,  at  1985. 

RIMA  argues  that  the  costs  reported  in 
verification  exhibit  7  are  from 
unaffiliated  suppliers,  and  that  the 
Department  therefore  did  not  make  a 
clerical  error. 

Department's  Position:  We  agree  with 
RIMA.  The  verification  report  says,  "By 
reviewing  the  documents  pertaining  to 
purchased  charcoal,  e.g.,  the  general 
ledger,  supplier's  invoices,  and  payment 
records,  we  confirmed  that  Rima's  per- 
unit  costs  were  based  on  the  purchase 
price  from  third-party  suppliers."  See 
October  3, 1996  verification  report,  p. 
12.  Thus,  our  use  of  the  charcoal  costs 
contained  in  verification  exhibit  7  does 
not  constitute  a  clerical  error. 

Comment  19 

Petitioners  argue  that  the  Department 
made  a  clerical  error  in  its  calculation 
of  RIMA's  imputed  U.S.  credit  expenses. 
RIMA  shipped  each  of  its  U.S.  sales 
from  its  plant  to  the  port  of  export  in 
lots  over  a  period  of  days,  and  reported 
to  the  Department  the  date  of  shipment 
for  each  lot.  The  Department  stated  in 
its  final  results  analysis  memorandum 
for  RIMA  that  it  used  as  the  credit 
period  the  average  number  of  days 
between  the  shipment  date  for  each  lot 
and  the  payment  date.  However, 
petitioners  argue  that  the  Department 
did  not  use  the  average  credit  period. 

RIMA  argues  that  the  Department 
used  an  anniml  rate,  and  not  a  monthly 
rate,  in  its  calculation  of  U.S.  imputed 
credit  expenses.  Thus,  RIMA  argues,  the 
Department  should  divide  the  rate  used 
in  the  determination  of  imputed  credit 
by  365  days,  not  30  days. 

Depaitment's  Position:  We  agree  with 
petitioners  that  we  did  not  use  the 
average  credit  periods  in  the  calculation 
of  U.S.  credit,  although  the  final  results 
analysis  memorandum  states  the 
contrary.  See  July  24.  1997  RIMA  final 
results  analysis  memorandum,  p.  3.  We 
have  corrected  this  error  in  these 
amended  final  results.  For  our  response 
to  RIMA's  argument  that  we  should 
calculate  credit  using  a  denominator  of 
365,  see  our  response  to  comment  9, 
above. 

Comment  20 

Eletrosilex  argues  that  the  Department 
made  a  ministerial  error  in  its  treatment 
of  depreciation  expenses.  Eletrosilex 
argues  that  it  explained  in  its 
submission  that  it  had  taken  no 


depreciation  in  1994  in  order  to 
compensate,  as  necessary  under 
Brarilian  accounting  principles,  for 
having  taken  accelerated  depreciation  in 
prior  years,  and  that  it  had  returned  to 
normal  depreciation  in  1995.  In 
comment  36  of  the  final  results  notice, 
the  Department  stated  that  evidence 
bom  Eletrosilex's  financial  statement 
indicates  that  its  accounting  of 
depreciation  was  not  in  accordance  with 
Brazilian  generally  accepted  accounting 
principles  (GAAP).  The  Department 
therefore  used  the  depreciation 
estimates  given  by  Eletrosilex's 
independent  auditor.  Eletrosilex 
contends  that  the  Department's 
determination  that  its  accounting  of 
de])reciation  was  not  in  accordance  with 
Brazilian  GAAP  constitutes  a  ministerial 
error.  It  argues  that  the  financial 
statement  made  no  determination  as  to 
whether  Eletrosilex's  accounting  for 
depreciation  was  consistent  with 
Brazilian  GAAP  in  light  of  the  eariier 
accelerated  depreciation;  it  merely 
reflected  the  current  year  accounting. 
Eletrosilex  argues  that  the  Department 
mistakenly  relied  upon  the  financial 
statement  out  of  context,  instead  of 
relying  upon  the  actual  data  submitted 
by  Eletrosilex  and  the  explanation  as  to 
why  no  depreciation  expense  was 
shown  for  1994. 

Furthermore,  Eletrosilex  argues  that 
the  Department's  recalculation  of 
depreciation  was  flawed  by  exaggerating 
depreciation  expense.  The  Department 
used  one  half  of  the  audited 
depreciation  expenses  for  all  of  1994 
and  1995.  Eletrosilex  argues  that  this 
method  was  doubly  mistaken.  First,  the 
Department  used  numbers  from  the 
coliunn  designated  as  "in  currency  with 
constant  purchase  power."  Eletrosilex 
states  that  this  colunm  includes 
monetary  adjustment,  and  therefore 
inflates  tiie  true  number.  Second,  it 
double  coimts  depreciation  for  1995 
because  the  depreciation  expense  is 
already  included  in  fixed  overhead. 

Petitioners  argue  that  the  Department 
correctiy  determined  that  Eletrosilex's 
accounting  of  depreciation  was  not  in 
accordance  with  Brazilian  GAAP.  It 
bases  this  argument  on  a  statement 
contained  in  the  report  of  the 
independent  auditor  which  says  that 
"the  company  did  not  recognize  ... 
amounts  corresponding  to  the 
depreciation  of  the  fixed  assets  as 
required  by  the  accoimting  principles 
foreseen  in  the  CORPORATE'S 
LEGISLATION  and  by  the  main 
accounting  principles."  Therefore, 
petitioners  argue,  the  Department  was 
correct  in  not  using  the  depreciation 
expenses  that  Eletrosilex  reported  to  the 
Department 


Furthermore,  petitioners  argue  that 
because  Eletrosilex's  1994  financial 
statement  did  not  contain  any 
information  about  depreciation,  the 
Department  was  obliged  to  use 
Eletrosilex's  1995  fiiuncial  statement 
for  information  about  Eletrosilex's 
depreciation  for  both  1994  and  1995. 
Thus,  petitioners  argue,  the  Department 
was  justified  in  using  the  column  "in 
cujrrency  with  constant  purchase 
power"  for  1994  because  that  is  how  the 
information  was  presented  in 
Eletrosilex's  1995  financial  statement 

Finally,  petitioners  argue  that 
information  on  the  record  indicates  ^hat 
the  Department  did  not  double  couint 
depreciation  for  all  of  the  months  that 
Eletrosilex  claims  it  did. 

Department's  Position:  We  disagree 
with  Eletrosilex  that  our  calculation  of 
depreciation  is  a  clerical  error.  Rather, 
it  is  a  methodological  issue,  and  not  a 
proper  subject  for  review  under  the 
ministerial  errors  correction  process. 
However,  we  do  agree  with  Eletrosilex 
that  we  double  counted  depreciation  for 
1995.  Therefore,  in  these  amended  final 
results  of  review  we  have  corrected  this 
error.  See  our  amended  final  results 
analysis  memorandum  for  our 
calculations. 

Comment  21 

Eletrosilex  argues  that  the  Department 
mistakenly  disallowed  an  alleged  short- 
term  investment  as  an  ofiset  to  its 
financial  expenses  because  it  incorrectiy 
believed  the  claimed  offset  to  be  a 
capital  gain.  Eletrosilex  argues  that  there 
is  no  basis  for  the  Department  so  to 
interpret  the  transaction.  It  states  that 
the  claimed  ofiset  at  issue  was  interest 
income  accrued  bom  bonds  purchased 
as  a  short-term  investment.  The 
treatment  of  this  short-term  investment 
creating  accrued  interest  is  fully 
consistent,  Eletrosilex  argues,  with  the 
Department's  traditional  treatment  of 
short-term  interest  as  an  offset  to 
financial  expenses,  and  the 
Department's  treatment  otherwise  in  the 
final  results  was  l)ased  on  a  mistaken 
interpretation  of  the  claim. 

Petitioners  argue  that  the  Department 
made  no  ministerial  error  in  its 
calculation  of  Eletrosilex's  financial 
expenses.  They  argue  that  it  is  a 
respondent's  responsibility  to  provide  a 
detailed  explanation  of  any  claimed 
ofbet  to  expenses,  and  that  Eletrosilex 
fiailed  to  meet  this  responsibility 
because  it  failed  to  provide  the 
information  necessary  to  distinguish 
interest  income  fiom  capital  gains. 
Furthermore,  petitioners  argue  that  the 
Department  acted  intentionally  in 
denying  this  adjustment  Indeed,  the 
Department  specifically  addressed  the 


transaction  in  question  in  comment  5  of 
the  final  results  notice.  See  Fourth 
Review  Final  Results,  at  1974.  Thus, 
petitioners  argue,  the  Department's 
denial  of  this  adjustment  does  not  fit  the 
regulatory  definition  of  a  clerical  error, 
which  is  "an  error  in  addition, 
subtraction,  or  other  arithmetic 
function,  clerical  error  resulting  fiom 
inacciirate  copying,  duplication,  or  the 
like,  and  any  other  type  of  imintentional 
error  which  the  Secretary  considers 
ministerial.  "  19  C.F.R.  353.28(d). 

Department's  Position:  We  agree  with 
petitioners  that  our  denial  of  this 
requested  offset  is  not  a  clerical  error. 
As  reflected  in  the  fourth  review  final 
results  notice,  we  intended  to  deny  this 
adjustment  See  Fourth  Review  Final 
Results  at  197A. 

'  Comment  22 

Eletrosilex  argues  that  the  Department 
erred  by  baling  to  grant  a  duty  drawback 
adjustment.  In  the  final  results  the 
E)epartment  denied  this  adjustment 
because  Eletrosilex  did  not  submit  a 
claim  for  it  until  it  submitted  its  case 
brief,  subsequent  to  the  180-day 
regulatory  deadline  for  submitting 
factual  iniformation.  See  19  CFR 
§353.31(a)(l)(ii).  Eletrosilex  aigues  that 
this  decision  unfairly  distorted  reality 
for  no  valid  reason.  It  argues  that  the 
Department  recognizes  that  mistakes 
occur,  and  has  established  the 
"ministerial  error"  provision  for  the 
purpose  of  correcting  its  own  mistakes. 
Therefore,  Eletrosilex  argues,  parties  to 
proceedings  should  also  be  permitted  to 
correct  their  mistakes  where  there  is  no 
prejudice  or  detriment  to  any  of  the 
parties.  The  oversight  in  question. 
Eletrosilex  states,  was  just  such  an  error. 
The  Department's  failure  to  correct  the 
error.  Eletrosilex  argues,  is  an  overly 
narrow  interpretation  which  serves  no 
purpose  other  than  to  punish  Eletrosilex 
and  increase  a  dumping  margin  for  U.S. 
importers. 

Petitioners  argue  that  the  Department 
nude  no  ministerial  error  in  denying 
Eletrosilex  a  duty  drawback  adjustment. 
The  regulatory  definition  of  "ministerial 
error"  is  "an  error  in  addition, 
subtraction,  or  other  arithmetic 
function,  clerical  error  resulting  fiom 
inacciuate  copying,  duplication  or  the 
like,  and  any  other  type  of  unintentional 
error  which  the  Secretary  considers 
ministerial."  See  19  CFR  §  353.28(d). 
Furthermore,  petitioners  argue  that  the 
Department  specifically  addressed  this 
issue  in  the  final  results.  See  Fourth 
Review  Final  Results,  at  1988.  Therefore, 
petitioners  argue,  the  Department's 
denial  of  this  adjustment  was  not  a 
ministerial  error. 


Department's  Position:  We  agree  with 
petitioners  that  our  denial  of  a  duty 
drawback  adjustment  was  not  a 
ministerial  error.  It  is  a  methodological 
issue,  and  not  a  proper  subject  for 
review  under  the  ministerial  errors 
correction  process. 

Comment  23 

Eletrosilex  argues  that  the  Department 
used  an  incorrect  amoimt  for  U.S. 
packing  expenses.  The  final  results 
analysis  memorandum  states  that4t 
used  the  packing  expense  that 
Eletrosilex  submitted  on  its  U.S.  sales 
file.  Eletrosilex  argues  that  in  the 
computer  program  the  Department  used 
a  different  amount 

Petitioners  argue  that  the  Department 
used  the  amoxmt  for  packing  that 
appears  on  Eletrosilex's  U.S.  sales  file, 
and  that  therefore  the  Department  did 
not  make  an  error. 

Department's  Position:  We  disagree 
with  Eletrosilex  that  we  used  the 
incorrect  packing  amount.  See  line  3805 
of  the  final  results  program.  We 
acknowledge,  however,  that  our  final 
results  analysis  memorandum 
incorrectiy  states  that  we  used  the  figure 
that  Eletrosilex  submitted  on  its  U.S. 
sales  file.  In  the  preliminary  residts,  we 
recalculated  Eletrosilex's  pwcldng  figure 
based  on  the  itemized  packing  costs - 
Eletrosilex  submitted  because  the  figure 
it  reported  on  its  sales  tape  differed 
from  the  figure  it  reported  in  the 
narrative  section  of  its  questionixaire 
response.  For  our  recalculations,  see  the 
September  3,  1996  Eletrosilex 
preliminary  results  analysis 
memorandum,  p.  2.  Thus,  in  neither  the 
preliminary  nor  final  results  of  review 
did  we  use  the  packing  figure 
Eletrosilex  submitted  on  its  U.S.  sales 
file,  nor  did  we  intend  to  do  so.  (In  their 
comments  on  the  preliminary  results  no 
party  commented  on  the  recalculation  of 
packing.) 

In  addition  to  the  changes  made  in  the 
margin  calculations  in  response  to  the 
above  comments,  we  have  also  made  the 
following  changes  to  the  programming 
in  these  amended  final  results: 

•  For  Minasligas  and  Eletrosilex,  we 
calcxilated  U.S.  imputed  credit  net  of  the 
ICMS  tax  assessed  on  the  U.S.  sale;  and, 

•  For  Eletrosilex,  we  used  as  the  unit 
price  of  the  U.S.  sale  the  CIF  value  of 
the  sale  in  U.S.  dollars  as  given  in 
exhibit  19  of  Eletrosilex's  October  25. 
1995  submission. 

Amended  Final  Reaults 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  July  1, 1994  through 
June  30, 1905: 
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Producar/manufacturer/exporter 


CBCC 

CCM 

Eletrosilex 
luKnasligas 
RIMA 


Weighled- 
averaoe 
margin  (par- 
cent) 


a37 
35.23 

6.68 
43.53 
51.23 


The  Department  shall  determine,  and 
the  U.  S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entri^.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  silicon  metal  from  Brazil  entered,  or 
withdraMm  from  warehouse,  for 
consiunption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rates  for  the  reviewed  companies  named 
above  will  be  the  rates  published  in 
these  amended  final  results;  (2)  for 
previously  investigated  or  reviewed 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  these  reviews,  or 
the  original  less-thaih'fiBdr-value  (LTFV) 
investigations,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactiuer  is  a  firm 
covered  in  these  reviews,  the  cash 
deposit  rate  will  continue  to  be  91.06 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Metal  from  Brazil,  56 
FR  26977  (June  12.  1991). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  §  353.26  to  file  a 
certificate  regarding  the  reimbiusement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occiured  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 


notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  amended  final  results  of  review 
and  notice  are  in  accordance  with 
section  751(a)(1)  of  the  Act  (19  U.S.C. 
§  1675(a)(1))  and  secUon  353.28(c)  of  the 
Department's  regulations. 

Dated:  October  14, 1997. 
Robert  S.  LaRuaM, 
Assistant  Secretary  for  Import 
Administration. 
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DEPARTMENT  OF  COMMERCE 
Intamational  Trade  Administration 

{A-asi-soq 

Silicon  Motai  From  Brazil;  Amended 
Rnal  Results  of  Antidumping  Duty 
Administrative  Review 

AQENCY:  Import  Administration, 
international  Trade  Administration, 
Department  of  Conunerce. 

ACTION:  Amended  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  amending  its  final 
results  of  review,  published  on  January 
14,  1997.  of  the  antidumping  duty  order 
on  silicon  metal  from  Brazil,  to  reflect 
the  correction  of  ministerial  errors  in 
those  final  results.  These  amended  final 
results  are  for  the  review  covering  the 
period  July  1, 1993  through  Jime  30, 
1994. 

EFFECTIVE  DATE:  October  17, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT:  Fred 
Baker.  Alain  Letort.  or  John  Kugelman, 
AD/CVD  Enforcement  Group  III— Office 
8,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14'x  Street  and 
Coiutitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone  202/ 
482-2924  (Baker),  202/482-424^ 
(Letort).  or  202/482-0649  (Kugelman), 
fax  202/482-1388. 

SUPPLEMBfTARY  MFORMATKM: 

Applicable  Statute  and  Regnlatioin 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
regtilations  are  references  to  the 
provisions  as  they  existed  on  December 
31. 1994. 


Background 

The  Department  published  the  final 
results  of  tb^  third  administrative 
review  of  the  antidumping  duty  order 
on  silicon  metal  from  Brazil  on  January 
14, 1997  (62  FR  1954)  [Third  Review 
Final  Results],  covering  the  period  July 
1, 1993  through  June  30, 1994.  The 
respondents  are  Companhia  Brasileira 
Carbureto  de  Calcio  (CBCC),  Companhia 
Ferroligas  Mines  Gerais — Minasligas 
(Minasligas),  Eletrosilex  Belo  Horizonte 
(Eletrosilex),  Rima  Industrial  S.A. 
(RIMA),  and  Camargo  Correa  Metais 
(CCM).  The  petitioners  are  American 
Alloys,  Inc.,  Elken  Metals,  Co.,  Globe 
Metallurgical,  Inc.,  SMI  Group,  and 
SKW  Metals  &  Alloys. 

On  February  12, 1997,  the  petitioners 
filed  clerical  error  allegations  with 
respect  to  CCM  and  Minasligas.  The 
same  day  we  received  clerical  error 
allegations  from  respondent  CCM.  On 
February  18, 1997,  we  received  rebuttal 
comments  frtim  the  petitioners 
regarding  CCM's  clerical  error 
allegations.  Pursuant  to  the  QT's  order, 
we  are  now  addressing  the  ministerial 
allegations  and  amending  our  final 
residts  of  the  third  review.  See 
American  Silicon  Technologies  et  al.,  v. 
Uruted  States,  Slip  Op.  97-114,  August 
18, 1997. 

Scope  of  Review 

The  merchandise  covered  by  this 
review  is  silicon  metal  frvm  Brazil 
containing  at  least  96.00  percent  but  less 
than  99.99  percent  silicon  by  weight 
Also  covered  by  this  review  is  silicon 
metal  frt>m  Brazil  containing  between 
89.00  and  96.00  percent  silicon  by 
weight  but  which  contains  a  higher 
aluminum  content  than  the  silicon 
metal  containing  at  least  96.00  percent 
but  less  than  99.99  percent  silicon  by 
weight.  Silicon  metal  is  currently 
provided  for  under  subheadings 
2804.69.10  and  2804.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  as  a 
chemical  product,  but  is  commonly 
referred  to  as  a  metal.  Semiconductor 
grade  silicon  (silicon  metal  containing 
by  weight  not  less  than  99.99  percent 
silicon  and  provided  for  in  subheading 
2804.61.00  of  the  HTS)  is  not  subject  to 
the  order.  HTS  item  numbers  are 
provided  for  convenience  and  for  U.S. 
Customs  purposes.  The  written 
description  remains  dispositive  as  to  the 
scope  of  product  coverage. 

Clerical  Error  Allegations 

Comment  1 

CCM  argues  that  the  Department  erred 
in  its  calculation  of  its  U.S.  imputed 
credit  expenses  in  three  ways.  First,  it 
argues  thiat  the  Department  should  have 


used  CCM's  "actual  credit"  expense, 
rather  than  an  imputed  figvue.  (The 
"actual  credit  expense"  figure  reported 
by  CCM  reflects  the  actual  interest 
charged  on  its  export  credit  line  for  its 
U.S.  shipment.)  CCM  argues  that  this 
"actual  credit  expense"  amoimt  is  the 
most  accurate,  transaction-specific 
measure  of  CCM's  interest  expense  in 
connection  with  its  U.S.  sale.  Second, 
CCM  argues  that  if  the  Department 
continues  to  believe  that  it  should  use 
an  imputed  credit  figure,  it  should  use 
OCM's  bill  of  lading  date  as  the  start  of 
the  credit  period,  rather  than  the  date  of 
shipment  from  OCM's  factory.  It  bases 
this  argument  on  the  fact  that  title 
transfers  from  CCM  to  the  U.S. 
purchaser  on  the  bill  df  lading  date. 
Thus,  CCM  argues,  the  credit  period 
should  begin  on  the  bill  of  lading  date 
because  a  credit  expense  cannot  be 
incurred  until  CCM  is  no  longer  in 
possession  of  the  merchandise.  Third, 
CCM  argues  that  the  Department  erred 
in  its  calculation  of  credit  by  not 
mnoving  from  the  U.S.  price  the  value 
of  the  ICMS  tax  (a  value-added  tax 
(VAT))  that  the  Brazilian  government 
assessed  on  the  sale.  Doing  so  was  an 
error,  CCM  argues,  because  in  its 
response  to  comment  10  of  the  final 
results  the  Department  stated  that  its 
practice  "is  to  calculate  imputed  credit 
exclusive  of  VAT."  See  Third  Review 
Final  Results  at  1961. 

Petitioners  argue  that  the  Department 
made  no  clerical  error  in  calctilating  an 
imputed  figure  for  OCM's  credit 
expenses  or  in  using  the  date  of 
shipment  from  CCM's  plant  as  the  start 
of  the  credit  period.  They  argue  that  the 
Department  specifically  addressed  these 
issues  in  the  final  results  of  review 
when  it  stated: 

We  disagree  with  CCM  that  we  should  use 
its  reported  "actual  expense"  for  U.S.  credit 
The  Department  requites  that  the  credit 
expenses  reflect  the  opportunity  cost  of  the 
entire  period  between  shipment  from  the 
plant  and  payment  by  the  customer.  That  is 
not  the  case  for  CCM's  reported  "actual 
expense."  The  actual  expense  covers  only  a 
portion  of  the  imputed  credit  expense  period. 
Therefore,  in  these  final  results  of  review  we 
have  calculated  imputed  credit  using  the 
shipment  date  from  CCM's  plant  as  given  in 
veiiiication  exhibit  11. 

See  Third  Review  Final  ResuHa  at 
1962. 

Department's  Position:  We  agree  with 
both  parties  in  part.  We  agree  with 
petitioners  that  we  did  specifically 
address  CCM's  first  two  contentions  in 
our  final  results  of  review.  Thus, 
calcuiating  an  imputed  credit  figure  and 
using  the  date  of  shipment  from  CCM's 
plant  as  the  start  of  the  credit  period  did 
not  constitute  clwical  errors.  Howevw, 


we  do  agree  with  CCM  that  in  the 
calculation  of  U.S.  imputed  credit  we 
inadvertently  included  the  ICMS  tax 
assessed  on  the  sale.  We  have  corrected 
this  error  in  these  amended  final  results. 

Comment  2 

Petitioners  argue  that  the  Department 
made  a  ministerial  error  in  the  cost  test 
for  CCM.  It  states  that  the  Department 
made  a  number  of  changes  to  CCM's 
reported  costs,  and  that  when  it  made 
these  changes  it  gave  the  revised  costs 
the  variable  name  COP.  However,  when 
the  Department  performed  the  cost  test, 
petitioners  argue,  it  used  the  variable 
TOTCOP,  which  represents  CCM's 
reported  costs  without  any  of  the 
intended  changes. 

Department's  Positions  We  agree,  and 
have  corrected  this  error  in  these 
amended  final  results  of  review. 

Comment  3 

Petitioners  argue  the  Department 
made  a  clerical  error  in  its  calculation 
of  Minasligas'  G&A  expenses.  It  argues 
that  the  £)epartment  incorrectly 
transcribed  the  G&A  expenses  for  one 
month  of  the  period  of  review  (POR). 

Department's  Position:  We  agree,  and 
have  corrected  this  error  in  these 
amended  final  results  of  review. 

Comment  4 

Petitioners  argue  that  the  Department 
made  a  clerical  error  in  converting 
Minasligas'  brokerage,  foreign  inland 
freight,  and  warehousing  expenses  from 
Brazilian  cruzeiros  reals  into  U.S. 
dollars.  They  argue  that  the  Department 
should  have  used  the  exchange  rates  of 
the  dates  of  shipment  for  these 
expenses,  rather  than  the  exchange  rates 
of  the  dates  of  sale. 

Department's  Position:  We  agree,  and 
have  corrected  this  error  in  the»e 
amended  final  results  of  review. 

In  addition  to  the  changes  made  in 
response  to  the  above  comments,  we 
have  corrected  an  error  in  our 
calctilations  for  all  respondents  with 
calculated  margins.  In  our  final  restilts, 
we  calculated  G&A  and  interest 
expenses  for  the  computation  of  COP/ 
CV  using  a  COM  figure  inclusive  of 
VAT.  In  these  amended  final  results  we 
have  calculated  G&A  and  interest 
expenses  using  a  COM  figure  exclusive 
of  VAT.  See  our  amended  final  results 
analysis  memoranda  for  our  revised 
calculations. 

AoMnded  Final  Reaolts  of  Review 

As  a  result  of  this  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  July  1, 1903  through 
June  30, 1994: 


ProducerAnanufacturer/exporter 

Weighted- 

maran 
(percent) 

CBCC 

61.58 

CCM „ 

Eletrosilex  

Minasligas 

RIMA 

35.23 

38.38 

0.00 

91.06 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  shall  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  effiective  upon 
publication  of  this  notice  of  amended 
final  results  of  review  for  all  shipments 
of  silicon  metal  from  Brazil  entered,  or 
withdrawn  fiom  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
7Sl(a)(l)  of  the  Act:  (1)  the  cash  deposit 
rates  for  the  reviewed  companies  named 
above  will  be  the  rates  published  in  the 
amended  final  results  of  review  for  the 
antidiunping  duty  order  on  silicon 
metal  from  Brazil  for  the  period  July  1, 
1994  through  Jtme  30,  1995,  published 
concurrently  with  this  notice;  (2)  for 
previously  investigated  or  reviewed 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  these  reviews,  or 
the  origiiud  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  reviews,  the  cash 
deposit  rate  will  continue  to  be  91.06 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigatiop.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Metal  from  Snail,  56 
FR  26977  (June  12, 1991). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  §  353.26  to  file  a 
certificate  regarding  the  reimbursement 
of  antidiunping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  prestunption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
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disposition  of  proprietary  information 
disclosed  under  AFO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  amended  final  results  of  review 
and  notice  are  in  accordance  with 
section  751(aKl)  of  the  Act  (19  U.S.C 
§  1675(aMl))  and  section  3S3.28(c)  of  the 
Department's  regulations. 

Dated:  October  10, 1997. 
1 S.  LiRmsi. 


Assistant  Secntaryfor  Import 

Administiatioa. 

(FR  Doc.  97-27S33  PIImI  10-16-97:  8:4S  sm] 

wjjNQ  CODE  asi«-oa-p 


DEPARTMENT  OFOOMMERCE 

PHDonei  vioeenic  ano  AsiMMpoenc 
Administration 

South  Pacific  Tuna  Act  of  1969; 
Propoeed  Collection;  Conwient 


SUMMANV:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C 
3506(cX2XA)). 

DATCS:  Written  comments  must  be 
submitted  on  or  before  December  16, 
1997. 


Direct  all  written  comments 
to  Linda  Engelmeiw,  Departmental 
Forms  Clearance  OfBcw,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230 

FOR  FUmMBI  MFORMATION  CONTACT: 
Requests  for  additional  ioformation  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dan  Viele.  National 
Marine  Fisheries  Service,  501  W.  Ocean 
Blvd..  Long  Beach,  CA  90802,  (562- 
980-4039). 

SUPPLBKNTARV  MPONMATKm: 

LAhMrw:t 

The  Treaty  on  Fisheries  Between  the 
Governments  of  Certain  Pacific  Island 
States  and  the  Government  of  the 
United  States  of  America,  signed  in  Pott 
Moresby.  Papua  New  Guinea,  in  1967. 


and  its  annexes,  schedules  and 
implementing  agreements,  as  amended 
(Tnety).  authorizes  U.S.  tuna  vessels  to 
fish  within  fishing  zones  of  a  large 
region  of  the  Pacific  Ocean.  The  South 
Pacific  Tuna  Act  (16  U.S.C.  g73g  and 
973|)  and  US.  implementing  regulations 
(50  CFR  282.3  and  282.5)  authorize  the 
collection  of  information  from 
participants  in  the  Treaty  fishery. 

Vessel  operators  who  wish  to 
participate  in  the  Treaty  fishery  must 
submit  annual  license  and  registration 
applications  and  periodic  written 
reports  of  catch  and  unloading  of  fish 
from  a  licensed  vessel.  The  information 
collected  is  submitted  to  the  Forum 
Fisheries  Agency  (FFA)  on  forms 
supplied  by  the  FFA  throu^  the  U.S. 
government  (National  Marine  Fisheries 
Service  [NMFS]).  License  and 
registration  application  information  is 
used  by  FFA  to  determine  the 
operational  capability  and  financial 
responsibility  of  a  vessel  operator 
interested  in  participating  in  the  Treaty 
fishery.  Information  obtained  finm 
vessel  catch  and  unloading  reports  is 
used  by  FFA  to  assess  fishing  effort  and 
fishery  resources  in  the  region  and  to 
track  the  amount  of  fish  caught  within 
each  Pacific  island  state's  exclusive 
economic  zone  for  fair  disbursement  of 
Treaty  monies.  If  the  information  is  not 
collected,  the  U.S.  government  will  not 
meet  its  obligations  under  the  Treaty, 
and  the  lack  of  fishing  information  will 
result  in  poor  management  of  the  fishery 
resource. 

n.  Method  of  ColleGtioB 

The  information  is  collected  using  the 
forms  required  under  the  Treaty. 

IILData 

OMB  Number:  0648-0218. 

Fonn  Number.  N/A. 

7>pe  of  Review.  Regular  Submission. 

Affected  Public:  Businesses 
(respondents  are  the  operators  of  U.S. 
commercial  tuna  purse  seine  vessels 
participating  in  the  Treaty  fishery). 

Estimated  Number  of  Responaents: 
Approximately  32  vessels  are  expected 
to  participate  in  the  fishery  during  each 
jrear  the  Treaty  is  in  effect,  however,  the 
number  may  vary. 

Estimatea  Tim  Per  Response:  The 
estimated  response  times  for  the 
reporting  requirements  axe:  .25  hours  for 
a  license  application  form;  .25 -hours  for 
a  registration  application  form;  1  hour 
for  a  catch  report  form;  and  .5  hours  for 
an  unloading  log  sheet. 

Estimated  Ta^  Annual  Burden 
Hours:  The  estimated  total  annual 
burden  has  decreased  from  337  hours  to 
248  hours  due  to  a  decrease  in  the 
number  of  respondents  and  responses. 


Estimated  Total  Annual  Cost  to 
Public:  $576  for  mailing  costs. 

IV.  Request  for  Commenls 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/<v 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  9. 1997. 


Departmental  Forma  Clearance  Officw.  Offies 
of  Management  and  Organization. 

[FR  Doc  97-27525  Filed  10-16-97;  8:45  ami 


DEPARTMENT  OF  COMMERCE 
Evaluation  of  Coastal  Zone 


AOaiCY:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

DOC 

ACTION:  Notice  of  intent  to  evaluate. 


The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  aimounces  its  intent  to  evaluate 
the  performance  of  Hawaii  and  New 
Jersey  Coastal  Zone  Management 
Programs  and  the  Chesapeake  Bay 
National  Estuarlne  Research  Reserve  in 
Maryland. 

These  evaluations  will  be  conducted 
pursuant  to  sections  312  snd  315  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA),  as  amended.  The  GZMA 
requires  a  continuing  review  of  the 
performance  of  states  with  respect  to 
coastal  {uogram  or  estuarine  research 
reserve  program  implementation. 
Evaluation  of  Coastal  Zone  Management 
and  Estuarine  Research  Reserve 
Programs  require  findings  concerning 
the  extent  to  which  a  state  has  met  the 
national  ob)ectives,  adhered  to  its 


coastal  program  document  or  final 
management  plan  approved  by  the 
Secretary  of  Commerce,  and  adhered  to 
the  terms  of  financial  assistance  awards 
funded  under  the  CZMA.  The 
evaluations  will  include  a  site  visit, 
consideration  of  public  comments,  and 
consultations  witii  interested  Federal, 
State,  and  local  agencies  and  members 
of  the  public.  Public  meetings  are  held 
as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  diuing  the  site  visits 

The  Hawaii  Coastal  Zone 
Man^ement  Program  site  visit  will  be 
from  December  8-12, 1997.  One  public 
meeting  will  be  held  during  the  week. 
This  meeting  is  scheduled  for  7:00  pjn., 
Thursday,  IDecember  11, 1997,  at  the 
State  Capitol  Auditorium  (on  the 
basement  level  by  the  parking  garage 
entrance  beneath  Beretania  Street 
entrance),  Honolulu,  Hawaii. 

The  New  Jersey  Coastal  Zone 
Management  Program  site  visit  will  be 
from  December  8-12, 1997.  Two  public 
meetings  will  be  held  during  the  week. 
The  meetings  are  scheduled  for  7:30 
pan.,  on  Tuesday,  December  9, 1997.  at 
Monmouth  University,  McGill 
Conunons  QulHTwm,  Rooms  107  ft  108, 
Cedar  Avenue,  West  Long  Branch,  New 
Jersey  and  for  7:30  p.m.,  on  Thursday, 
December  11, 1997,  at  the  Cape  May 
City  Municipal  Building,  Auditoritun, 
643  Washington  Street,  Cape  May  Qty, 
New  Jersey. 

The  Chesapeake  Bay  National 
Estuarine  Research  Reserve  in  Maryland 
site  visit  will  be  from  November  17-21, 
1997.  Two  public  meetings  will  be  held 
'  during  the  wedL  The  meetings  are 
scheduled  for  7:30  p.m..  Tuesday, 
November  18, 1997,  at  the  Patuxent 
River  4-H  Center,  18405  Queen  Anne 
Road.  Upper  Marlboro,  Maryland,  and 
for  7:30  p-m..  Wednesday,  November  19, 
1997,  at  the  Anita  C.  Leight  Estuary 
Center,  Leight  Park,  700  Otter  Point 
.    Road,  Abingdon,  Maryland. 

The  States  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
new8paper(s)  at  least  45  days  prior  to 
the  public  meeting(8),  and  will  isstie 
other  timely  notices  as  as  appropriate. 

Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  public 
meeting.  Please  direct  written  comments 
to  Vickie  A.  Allin.  Chief,  Policy 
Coordination  Division  (PCD).  Office  of 
Ocean  and  Coastal  Resource 


Management,  NOS/NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland, 
20910.  When  the  evaluation  is 
completed,  OCRM  will  place  a  notice  in 
the  Federal  Register  axmoundng  the 
availability  of  the  Final  Evaluation 
Findings. 

FOR  FURTHER  aronMATION  CONTACT: 
Vickie  A.  Allin.  Chief.  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland.  20910,  (301) 
71S-3090,  ext.  126. 

Federal  Domestic  Assistance  Catdog  11.419 
Coastal  Zone  Management  Program 
AdministretioD 

Dated:  October  10, 1997. 
Captain  Evelyn  naida. 
Acting  Deputy  Assistant,  Administrator  for 
Ocean  Services  and  Coastal  Ztme 
Management 
(FR  Doc  97-27546  Fded  10-16-97:  8:45  am] 


DEPARTMBIT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
AdniinistraUon 

[LD.0917V7(3 

NMnne  NMRNnaWi  ocienimc  neaeafcn 
PennK  No.  878-1410 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit 

summary:  Notice  is  hmeby  given  that  Dr. 
Daniel  F.  Cowan,  Professor  of  Pathology, 
The  University  of  Texas  Medical 
Branch,  Galveston,  Texas  77555-0555, 
has  been  issued  a  permit  to  import  and 
export  marine  manunal  specimens  for 
scientific  purposes. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
(see  SUPPLB»irARY  MFORMATKM) 
SUPPLEMENTARY  MFORMATION:  On  August 
7, 1997,  notice  was  published  in  the 
Federal  Register  (62  FR  44251)  that  a 
request  for  a  scientific  research  permit 
to  import  and  export  marine  mammal 
specimen  materials  had  been  submitted 
by  the  above-named  individual.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (ESA. 
16  U.S.C  1531  et  seq.),  the  regulations 
governing  the  taking,  importing  and 


ejqporting  of  endangered  fish  and 
wildlife  (50  CFR  222.23),  and  the  Fur 
Seal  Act  of  1966  (16  U.S.C  1151  et  seq.). 
Issuance  of  this  permit  as  required  ay 
the  ESA  is  based  on  a  finding  that  such 
permit:  (1)  Was  applied  for  in  good 
Caith:  (2)  Will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  are  the  subject  of  this  permit  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the 
ESA.  " 


Documents  are  available  in  the 
following  offices:  Permits  Division. 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130. 
Silver  Spring,  MD  20910  (301/713- 
2289): 

Northeast  Region,  NMFS.  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2289  (508/281-9250); 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St 
Petersburg.  FL  33702-2432  (813/570- 
5301): 

Southwest  Region.  NMFS.  501  West 
Ocean  Blvd..  Suite  4200,  Long  Beech. 
CA  90802-4213  (310/980-4001); 

Northwest  R^on,  NMFS,  7600  Sand 
Point  Way.  NE.  BIN  C15700,  Bldg.  1. 
Seattle,  WA  98115-0070  (206/526- 
6150);  and 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668  (907/ 
586-7221). 

DatMi:  October  8. 1997. 
Am  a  Twtaih. 

Chief,  PetBiits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc  97-27520  Filed  10-16-97;  8:45  am] 


CONSUMER  PRODUCT  SAFETY 


Sunshine  Act  MaatinQ 

AGSICY:  Consiuner  Product  Safety 

Commission. 

TMC  AND  DATE:  10:00  a.m.,  Wednasd^,  ■ 

October  22, 1997. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda. 

Maryland. 

STATUS:  Open  to  the  Public 

MATTBt  TO  BE  C0NS»ERED: 

FY  1998  Operating  Plan 

The  staff  will  brief  the  Commission  on 
issues  related  to  the  Ccnnmission's 
Opoating  Plan  for  Fiscal  Year  1998. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 
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CONTACT  FEHMN  FOR  AOOmONAL 
MPOMMTION:  Sadye  E.  Dunn.  Office  of 
the  Secretary.  4330  West  Highway, 
Bethesda.  MD  20207  (301)  504-0800. 

Dttad:  October  15. 1997. 
Sa4]r«E.DuuL 
Secretary. 
[FR  Doc.  97-27737  Filed  10-15-97;  2:31  pn] 


D^ARTMENT  OF  DEFENSE 

Depamnent  of  the  Air  Force 

Record  of  Oedelon  (ROD)  for  ttie 
DIepmel  and  Reuee  o«  Plattsburgh  Ak 
~      I  (AFB),  New  Yoctt 


On  October  2. 1997.  the  Air  Forea 
inued  a  Record  of  Decision  (ROD)  for 
the  Dispoeal  and  Reuse  of  Plattsburgh 
AFB.  New  York.  The  decisions  included 
in  this  ROD  have  been  made  in 
consideration  of.  but  not  limited  to.  the 
information  contained  in  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Disposal  and  Reuse  of 
nattsbuigh  AFB.  filed  with  the 
Environmental  Protection  Agency  and 
made  available  to  the  public  on 
November  9.  1995. 

nattsburgh  AFB  closed  on  September 
25. 1995.  pursuant  to  the  Defense  Base 
Qosure  and  Realigmnent  Act  of  1990 
(10  U.S.C  §  2687  note)  and  the 
recommendations  of  the  Defense  Base 
Closure  and  Realignment  Commission. 
The  FEIS  analyzed  potential 
environmental  impacts  of  the  Air 
Force's  disposal  options  by  portraying  a 
variety  of  potential  land  uses  to  cover  a 
range  of  reasonably  foreseeable  future 
uses  of  the  property  and  fKilities  by 
others.  This  ROD  supplements  the 
Partial  ROD  (PROD)  the  Air  Force 
issued  on  August  21. 1996.  which 
documented  a  number  of  decisions 
regarding  the  intended  disposal  of 
Government-owned  propwty  at  the 
biM.  h  announced  that  the  base  would 
be  disposed  of  in  parcels,  described  the 
parcels,  and  identified  the  methods  of 
dispoaal  ba  some  of  the  parcels.  It  also 
diecuseed  possible  environmental 
impacts  and  mitigations.  Disposal 
decisions  for  the  remainder  of  the 
fonnar  base  were  deferred. 

This  ROD  addresses  the  methods  of 
disposal  for  real  property  not  addressed 
in  the  PROD.  That  portion  of  the  formw 
base  located  west  of  U.  S.  Route  9, 
raiaaed  to  as  the  "New  Base."  for  which 
diipoMl  decisions  were  not  announced 
in  the  PROD,  will  be  made  available  for 
disposal  through  a  public  airport 
conveyance  (approximately  3.070  acres 
of  improved  land).  That  portion  of  the 
base  located  east  of  U.  S.  Route  9, 


referred  to  as  the  "Old  Base,"  for  which 
disposal  decisions  were  not  announced 
in  the  PROD,  will  be  made  available  for 
disposal  through  an  Economic 
Development  Conveyance 
(approximately  250  acres).  Both  of  the 
disposal  decisions  are  subject  to  eligible 
applicants  submitting  approvable 
applications  by  December  31, 1998. 
After  that  date,  the  respective  property 
would  be  ofiered  for  disposal  by  sale. 
The  ROD  also  addresses  what  actions,  if 
any.  the  Air  Force  will  take  to  avoid  or 
mitigate  adverse  environmental 
consequences  from  its  disposal  actions, 
if  diffexent  from  those  described  in  the 
PROD. 

The  implementation  of  these 
conversion  activities  and  associated 
mitigation  measures  will  proceed  with 
minimal  adverse  impact  to  the 
environment.  This  action  conforms  with 
applicable  Federal.  State  and  local 
statutes  and  regulations,  and  all 
reasonable  and  practical  efforts  have 
been  incorporated  to  minimiTft  harm  to 
the  local  public  and  the  environment. 

Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  John  Carr. 
Program  Manager,  (703)  696-5548. 
Correspondence  should  be  sent  to: 
AFBCA/DA,  1700  North  Moore  Street. 
Suite  2300.  Arlington.  VA  22209-2802. 
lA. 


Ahemate  Air  Force  Fedmtd  BeguterUaiaon 
Ofpcar. 

[FR  Doc  97-27607  Tiled  10-16-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 
Department  of  ttM  Air  Fofce 
hMam  to  Oram  «  Exclu■^fe  Piflent 


Pursuant  to  the  provisions  of  Part  404 
of  Title  37.  Code  of  Federal  Regulations, 
which  implemraits  Public  Law  96-517. 
the  Department  of  the  Air  Force 
announces  its  intention  to  grant  Tel 
Med  Technologies  (hereafter  TMT).  a 
Michigan  Corporation,  an  exclusive 
license,  under  United  States  Patent 
Application  Serial  No.  08/581/795  filed 
in  the  name  of  Stephen  M.  Schmitt  for 
a  "Method  of  Fabricating  Precise  Cast  or 
Noncast  Implant-Retained  Dental 
Restorations  Using  Electrical  Discharge 
Machining." 

The  licoise  described  above  %vill  be 
granted  unless  an  obiection  thoeto. 
together  with  a  request  for  an 
opportunity  to  be  heard,  if  desired,  is 
received  in  tvriting  by  the  addressee  set 
forth  below  within  sixty  (60)  days  from 
the  date  of  publication  of  this  Notice. 
Information  concerning  the  application 


may  be  obtained,  on  request,  from  the 
same  addressee. 

All  communications  concerning  thU 
Notice  should  be  sent  to:  Mr.  Randy 
Heald.  Patent  Attorney,  Secretary  of  the 
Air  Force.  Office  of  the  General  Counsel. 
SAF/GCQ,  1501  Wilson  Blvd.,  Suite 
805.  Arlington.  VA  22209-2403. 
telephone  (703)  696-9037. 
BwUra  A.  Canaichael. 

AhamatB  Air  Fixca  Federal  Register  Liaiaon 
Officer. 

(FR  Doc.  97-27606  Filed  10-l»-97: 8:45  aai] 

I  COOC  3S10-t»>r 


DEPARTMENT  OF  DEFENSE 

Department  of  tfie  Army 

Exclusive  Ucenee  Announcement 
U.S.  Army  Research  Laboratory 

ACTION:  Notice. 

StJMMAirr:  In  accordance  with  37  CFR 
404.7(a)(lKI).  announcement  is  made  of 
prospective  exclusive  license  of  U.S. 
Patent  5.617.031,  "Buried  Pipe  Locator 
Utilizing  a  Qiange  in  Ground 
Capacitance,"  for  the  purpose  of 
manufacturing,  using,  and  selling  a 
product  for.buried  pipe  and  cable 
finder. 

This  invention  is  described  as  a 
buried  pipe  detection  device  based 
upon  the  principle  of  sensing  of 
differences  in  the  dielectric/conductive 
properties  of  the  ground  in  the  vicinity 
of  where  the  pipe  is  disclosed.  The  right 
to  this  United  States  Patent  is  owned  by 
the  United  States  of  America,  as 
represented  by  the  Secretuy  of  the 
Army.  Under  the  authority  of  section 
ll(aH2)  of  the  Federal  Technology 
Transfiar  Act  of  1986  (Pub.  L.  99-502) 
and  section  207  of  title  35  United  States 
Code,  the  Department  of  the  Army,  as 
represented  by  the  U.S.  Army  Research 
Laboratory,  intends  to  grant  a  limited 
term  exclusive  license  of  the  above 
mentioned  patent  to  Charles  Machine 
Worics.  Inc..  1959  West  Rr  Avenue. 
Peny,  Oklahoma,  represented  by, 
General  Manager,  Subsite  Electronics, 
1950  W.  Fir,  Perry.  Oklahoma,  for 
buried  pipe  and  cable  finfler. 
FOR  FURTHER  MFORMATION  COffTACT:  Ms. 
Norma  Vaught.  Technology  Transfer 
Office.  AMSRL-CS-TT.  U.S.  Army 
Research  Laboratory.  Adelphi.  MD 
20783-1197;  tel:  (301)  394-2952;  bx 
(301)  394-5815;  e-mail: 
nvaughtttari.mil. 

SUPPLEMBITARY  MFORMATION:  Pursuant 
to  37  CFR  404.7(aMl)a).  any  intoestad 
party  may  file  written  objections  to  this 
prospective  exclusive  license 
arrangement  Written  objections  should 
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be  directed  to  the  above  address  on  or 

before  60  days  from  the  publication  of 

this  notice. 

Mai7  V.  YoDtB. 

Alternate  Army  Federal  Register  Liaison 

Officer. 

(FR  Doc.  97-27536  FUed  10-16-97;  8:45  am] 

Musia  oooc  sno-os-a 


DEPARTMENT  OF  ENERGY 

Federri  Energy  Regulatory 
Commission 

[Dedtst  Na  TMM-1-«4-001] 

Caprodi  Pipeline  Company;  Notica  of 
Propoaed  Changes  in  FERC  Gas  Tariff 

October  10. 1997. 

Take  notice  that  on  October  8. 1997. 
Caprock  Pipeline  company  (Caprock) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  revised  Tariff  sheets,  to  be 
effective  October  1. 1997: 

Substitute  Sixth  Revised  Sheet  Na  4 
Sulwtitute  Sixth  Revised  Sheet  Na  5 

Caprock  states  that  these  substitute 
Tariff  sheets  are  being  submitted  to 
comply  with  the  Commission's 
September  29. 1997  OrdCT  in  this 
proceeding. 

Caprock  states  that  copies  of  the  filing 
were  served  upon  Caprock's 
jurisdictional  customers,  interested 
public  bodies,  and  all  parties  to  the 
pnx»edings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fednal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
detamining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  i»oceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loto  D.  CaaheO. 
Secretaiy. 

(FR  Doc.  97-27562  Filed  10-16-97;  8:45  am] 
MJLStQ  cone  tn7-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  Na  RP97-406-00(q 

CNG  Transmission  Corporation:  Notice 
of  Technical  Conference 

October  10,  1997. 

In  the  Commission's  order  issued  July 
31. 1997.  the  Commission  held  that,  if 
necessary,  the  Staff  may  convene  a 
technical  conference  to  address  issues 
raised  by  comments  on  CNC's 
supplemental  filing  concerning  changes 
to  its  torms  and  conditions  of  service. 

Take  notice  that  the  technical 
confermice  will  be  held  on  Friday. 
October  31,  1997  at  9:00  a.m.,  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  All  interested  parties  and  Staff 
are  permitted  to  attend. 
LoisaCMhBll. 
Secretaiy. 

(FR  Doc.  97-27558  Filed  10-16-97;  8:45  am] 
aajjNQ  oooE  «n7-oi-« 


DEPARTMENT  OF  B<ERGY 

Federal  Energy  Regulatory 
Commission 

[DocfcatMaCP90  6  000| 

Dauphin  Island  Gathering  Partners; 
Notice  of  Application 

October  10. 1997. 

Take  notice  that  on  October  3. 
Dauphin  Island  Gathering  Partners 
(DIGS),  c/o  OEDC,  Inc.,  1400  Woodloch 
Forest  Drive,  Suite  200,  the  Woodlands, 
Texas  77380,  filed  in  Docket  Nos.  CP98- 
6-000  an  application,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  and 
Section  157  of  thy  Commission's 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity  to  construct 
facilities  to  implement  the'second  phase 
of  a  two-stage  construction  project  to 
attach  ofEshore  supplies  to  an  onshore 
delivery  point  near  Coden.  Louisiana. 
Specifically.  DIGS  proposes  to  (1) 
construct  and  operate  approximately  13 
miles  of  24-inch  pipeline  extending 
from  Alabama  state  waters  at  State  Tract 
73  to  a  proposed  processing  facility  near 
Coden,  Alabama,  and  (2)  abandon  a 
temporary  interconnection  located  in 
Alabama  State  Tract  73  between  DIGS 
existing  £acilities  and  DIGS'  65-mile 
pipeline  authorized  to  be  constructed  by 
DIGS  in  Docket  No.  CP97-300-000,  and 
for  approval  of  pro  forma  tariff  sheets 
providing  for  negotiated  rates  for  both 
firm  and  interruptible  services,  and 


other  tariff  modifications,  all  as  more 
fully  set  forth  in  the  applications,  which 
are  on  file  with  the  Commission  and 
open  for  public  inspection. 

DIGS  states  that,  m  its  application 
filed  in  Docket  No.  CP97-30a-000.  it 
proposed  to  construct  its  system  in  two 
stages,  widi  authorization  sought  in  that 
application  only  for  the  firat  phase. 
DIGS  indicated  that  the  Phase  I  facilities 
would  extend  from  Main  Pass  Block  225 
to  Alabama  State  Tract  73  (MP 
facilities).  DIGS  also  stated  that, 
pending  completion  of  the  Phase  II 
facilities,  which  are  being  proposed  in 
this  application,  the  Phase  I  facilities 
would  interconnect  temporarily  with 
existing  facilities  that  extend  from  Block 
73  onshore  to  Coden.  Alabama  (the  DI 
facilities]  where  gas  would  be  delivered 
to  the  systems  of  interstate  pipeline 
companies. 

DIGS  estimates  a  construction  cost  of 
the  proposed  facilities  of  $19,368,716, 
which  would  be  financed  from  cash  an 
hand  from  the  various  partners  of  DIGS. 

DIGS  has  included  pro  forma  tariff 
sheets  with  its  application  as  First 
Revised  Volume  No.  1  to  its  tariff  setting 
forth  the  rate  schedules,  general  terms 
and  conditions  and  forms  of  service 
agreements  that  would  be  provided  if 
the  requested  certificate  is  granted.  It  is 
indicated  the  proposed  tariff  would 
replace  the  Original  Volume  No.  1  of  the 
tariff  filed  on  September  2, 1997,  in- 
compliance with  the  June  27, 1997. 
order  approving  the  Phase  I  focilities.  It 
is  also  stated  that  the  proposed  tariff 
reflects  separate  service  for  the  DI 
&cility  in  that,  after  Phase  II  is 
completed,  Dauphin  Island's  DI 
facilities  and  MP  fecilities  will  no 
longer  be  connected  and  will  ship  gas  of 
different  qualities.  DIGS  states  that  as  a 
result,  different  quality  specifications 
are  set  forth  for  the  transportation  of 
rich  gas  through  the  MP  focilities  and 
lean  gas  throudb  the  DI  facilities. 

DIGS  states  that  the  Commission's 
June  27, 1997,  order  permitted  DIGS  to 
charge  and  collect  a  recourse  rate  of 
$0.1756  for  Rate  Schedule  FT-1  and 
further  authorized  DIGS  to  charge 
negotiated  rates  for  service  imder  Rata 
Schedules  FT-2  and  FT-3.  It  is 
indicated  that  the  June  27, 1997.  order 
stated  that  the  Commission  would 
review  DIGS'  rate  methodology  when 
DIGS  filed  its  certificate  application  for 
the  Phase  II  focilities.  DIGS  now 
proposes  to  modify  its  methodology  to 
reflect  that  it  will  be  operating  two 
separate  jurisdictional  focilities  because 
of  difinmit  operational  requirements 
related  to  the  rich  versus  lean  nature  of 
the  two  gas  streams  and  assertion  of 
Commission  jurisdiction  over  facilities 
previously  operated  as  gathering 
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fiKdlities.  DIGS  now  proposes  to 
establish  a  separate  recourse  rate  for 
each  facility  to  reflect  that  discrete  DIGS 
fKdlities  will  be  operated  independently 
of  each  other.  DK^S  indicates  that  the 
recourse  rate  for  each  facility  will  be  the 
applicable  FT-1  rate.  DIGS  also 
proposes  to  continue  to  collect 
negotiated  rates  under  Rate  Schedules 
FT-2  and  FT-3.  Also,  DIGS  for  the  first 
time  proposes  negotiated  rates  for 
intemiptible  service. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before  October 
31, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  38S.211)  and  the  Regulations 
un()»  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcncome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Conunission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  such  order.  However,  an 
intervenor  must  submit  copies  of 
comments  or  any  other  filing  it  makes 
with  the  Commission  to  every  other 
intervenor  in  the  proceeding  as  well  as 
14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  Mnth  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  dociunents  on  all 
other  parties.  However,  commenters 
wiQ  not  receive  copies  of  all  doctunents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court 


The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
Sled  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believeb 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  DIGS  to  appear  or  be 
represented  at  the  hearing. 

ai 


Secntaiy. 

[FR  Doc.  97-27552  Filed  10-16-97;  8:45  am] 
000t«n7-*t-M 


DEPARTMENT  OF  ENERGY 
Fwtoral  Energy  Regulatory 


IPodnt  Na  TIMe-1--63-001] 

K  N  Interstate  Gae  Transmission  Co.; 
Notice  of  Proposed  Chenges  In  FERC 
Gaa  Tariff 

October  10, 1997. 

Take  notice  that  on  October  8, 1997, 
K  N  Interstate  Gas  Transmission  Co. 
(KNI)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  the  following  revised 
tariff  sheets,  to  become  effective  October 
1, 1997: 


Third  Ivrisdl  ValoM  No.  1-A 

Substituta  Fourth  Revised  Sheet  No.  4-0 
nm  Eaviaed  VohoM  No.  1-C 
Substitute  Ninth  Revised  Sheet  No.  4 

KNI  states  that  these  substitute  tariff 
sheets  are  being  submitted  to  comply 
with  the  Commission's  September  29. 
1997  Order  in  this  proceeding. 

KNI  states  that  copies  of  the  filing 
wwe  served  upon  IG^'s  jurisdictional 
customers,  interested  public  bodies,  and 
all  paitiaa  to  the  proceoding. 
.  Any  jpeison  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Conunission 's 
Regulations.  All  protests  filed  with  the 
Commission  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copiea.of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashall, 
Secntaiy. 

[FR  Doc.  97-27561  Filed  10-16-97;  8:45  am] 
anjjNQ  coof  tn7-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Podwt  Na  CP9e-0-00g| 

Kocli  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blankal 
Authorization 

October  10. 1997. 

Take  notice  that  on  October  7, 1997, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  in  Docket  No. 
CP98-9-000  a  request  pursuant  to 
§§157.205, 157.211  and  157.216  of  the 
Commission's  Regulatioiu  imder  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211  and  157.216)  for  authorization 
to  abandon  10  delivery  taps  and 
establish  six  new  delivery  taps  in 
Mobile  County,  Alabama,  under  Koch 
Gateway's  blanket  certificate  issued  in 
Docket  No.  CP82'-430,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Koch  Gateway  proposes  to  abandon 
ten  farm  taps  on  its  Index  276 
transmission  pipeline  in  Mobile  County, 
Alabama.  In  addition.  Koch  Gatetvay 
proposes  to  install  six  taps  and  minor 
piping  to  tie  over  certain  taps  to  its 
adjacent  Index  300  pipeline  fecilities  or 
to  the  facilities  of  Mobile  Gas  Service 
Corporation  (MCS),  a  local  distribution 
company.  Koch  Gateway  states  that 
these  taps  are  used  for  delivery  of 
nattuvl  gas  to  end-users  on  behalf  of 
MGS,  and  that  MGS  concurs  with  the 
proposed  abandonment  and  tie-over 
measures. 

Koch  Gateway  states  that  no 
abandonment  of  service  is  proposed 
herein,  and  that  it  will  continue  to 
provide  transportation  service  on  a  firm 
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basis  to  these  relocated  taps.  Koch 
Gateway  estinutes  the  cost  of  the 
proposed  abandonment  and 
construction  activities  to  be  $46,000  and 
states  that  the  purchaser  of  the  Index 
276  pipeline  will  reimbtirse  Koch 
Gateway  for  all  such  costs. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 


iD. 

Secretary. 

(FR  Doc.  97-27555  Filed  10-16-07;  8:45  am] 

aauNQ  COM  enr-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(podnt  No.  ER94-1247-015) 

NORAM  Energy  Servioes.  Inc.;  Nolioe 
ofRIIng 

October  10, 1997. 

Take  notice  that  on  August  28, 1997, 
NORAM  Energy  Services,  Inc.,  tendered 
for  filing  its  compliance  filing  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
*  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  20,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  Mrith  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc  97-27556  Filed  10-16-97;  8:45  am] 

■UMO  cooc  sn7-oi-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodMt  Na  CP9ft-7-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanlcet 
Auttwrtzation 

October  10. 1997. 

Take  notice  that  on  October  3, 1997, 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP98-7-000  a  request 
pursuant  to  §§  157.205, 157.212  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212  and  157.216) 
for  authorization  to  upgrade  the 
Marquette  #1A  and  Negaunee  #1  town 
border  stations  in  Marquette  County. 
Michigan,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Conunission  and  open  to  public 
inspection. 

Northern  proposes  to  upgrade  the  two 
existing  delivery  points  l^  replacing  the 
existing  meters,  regulators  and 
associated  piping.  Northern  estimates 
that  the  peak  day  and  annual  volumes 
to  be  delivered  to  SEMCO  Energy  Gas 
Company  (SEMCO)  are  9,612  MMBtu 
and  982,346  MMBtu  at  the  Marquette 
*1A  and  3,748  MMBtu  and  383,046 
MMBtu  at  the  Negaunee  #1.  Deliveries 
of  the  estimated  volumes  will  be  made 
purstiant  to  Northmn's  currently 
effective  throughput  service  agreements 
with  SEMCO.  Northern  states  that 
SEMCO  requested  the  proposed  delivery 
point  upgrades  to  accommodate  a 
growth  of  natural  gas  requirements  in 
the  respective  areas.  The  total  estimated 
cost  to  upgrade  is  $130,000. 

Northern  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff,  that  it  has  sufficient  capacity  to 
accomplish  deliveries  without 
detriment  or  disadvanta^  to  its  other 
customers  and  that  the  total  volumes 
delivered  after  the  request  will  not 
exceed  total  volumes  authorized  prior  to 
the  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 


file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  IS  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  CMfaail. 
Secietaiy. 

[FR  Doc.  97-27553  Filed  10-16-97;  8:45  ami 
I  oooc  snr-ti-M 


DEPARTMENT  OF  BtERGY 

FMIeral  Energy  Regulatory 
Commission 

[Dociiet  Na  RP07-129-O(Mg 

Questar  Pipeline  Company;  Notice  of 
Tariff  Hiing 

October  8. 1997. 

Take  notice  that  on  Octobw  2. 1997. 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  below-listed  tariff  sheets  to  be 
effective  November  1. 1997: 

Proposed  Tariff  Sheels 

Original  Sheet  Nos.  46C.  81B  and  84A 
First  Revised  Sheet  Nos.  7SA,  99A,  99B,  99C 

■nd99D 
Second  Revised  Sheet  Nos.  43, 468.  75B. 

75C.  80A,  81A  and  84 
Third  Revised  Sheet  Nos.  44  and  75 
Fourth  Revised  Sheet  Nos.  45  and  46A 
Sixth  Revised  Sheet  No.  46 

Questar  stetes  that  the  filing  is  being 
made  in  compliance  with  the  September 
24. 1997.  OPR  Director  Letter  Order  in 
Docket  No.  RP97-129-O03. 

Questar  stetes  that  the  proposed  tariff 
sheete  implement  the  requirements  of 
Order  No.  587-C  and  comply  with  the 
Commission's  September  24  directive  to 
(1)  correct  a  typographical  error  in 
Standard  2.3.31  and  (2)  revise  the  tariff 
language  that  incorporates  GISB 
Standard  2.3.9. 

Questar  stetes  further  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Wyoming 
Public  Service  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
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888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
'  385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LokaCaslwU. 
S&cntaiy. 

(FR  Doc.  97-27563  Filed  10-16-97;  8:45  am] 
I  COM  •nr-et-M 


DEPARTMENT  OF  BIERQY 
FMarai  Enargy  Regulalory 

COIfNINSMOn  « 

[Doctat  No.  CP97-Sa6-0001 

SomiMni  Nahnai  Qm  ComfMny; 
NoMMofSlteVMt 

OctotMr  10, 1997. 

On  October  14, 1997,  beginning  at 
8:30  a.m.,  the  Office  of  Pipeline 
Regulation  staff  will  conduct  a  pre- 
cortificate  inspecticn  of  the  facilities 
proposed  by  Southern  Natural  Gas 
Company  (Southern)  for  its  East 
Tennessee  Expansion  Project.  The 
inspection  will  originate  from 
Southern's  office  at  1900  Fifth  Avenue 
North.  Birmingham,  Alabama,  and 
proceed  in  proposed  facility  locations  in 
Perry  County,  Alabama;  Spalding, 
Henry,  Clayton,  Fulton,  Floyd,  and 
Catoosa  Coimties,  Georgia;  and 
Hamilton  County.  Tmmessee. 

All  parties  may  attend.  Those 
planning  to  attend  must  provide  their 
own  transportation. 

For  fiirthw  information,  please 
contact  Paul  McKse  at  (202)  208-1088. 
lahatJ.CapiM. 

I^puty  Director.  Offica  of  Pipeline 
Regulation. 

[FR  Doa  97-27550  Filed  10-16-97;  8:45  ami 
I  con  snT-aMi  ^ 


D^ARTMerr  of  b«ergy 

Fadaral  Enaigy  Ragulalory 


MouCP9e  a  oofli 

Ti 


CorporaAon;  Notloa  of  AppttcaUon 


r  10. 1997. 

Take  notice  that  on  October  2, 1997, 
Texas  Bastam  Transmission  Corporation 


(TETCO),  5400  Westheimer  Court, 
Houston,  Texas  77056-5310  filed  in 
Docket  No.  CP98-5-O00  an  application 
pursuant  to  Section  7(b)  and  7(c)  of  the 
Natural  Gas  Act  for  permission  and 
approval  for  TETCO  to  construct  and 
operate  certain  replacement  facilities  in 
Harrison  County.  Texas  and  to  abandon 
by  removal  certain  facilities  being 
replaced  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

TETCO  states  that  it  has  been 
informed  by  Texas  Eastman,  Division  of 
Eastman  Chemical  Company  (Eastman), 
an  industrial  chemical  plant  and  right- 
of-way  grantor,  of  Eastman's  proposed 
rail  yard  expansion  in  Harrison  County. 
Texas,  which  is  being  imdertaken  to 
alleviate  capacity  restrictions  in 
Eastman's  operations.  TETCO  asserts 
that  F^istman  has  requested  that  TETCO 
expedite  the  relocation  and  lowering  of 
TETCO's  20-inch  Line  No.  13,  which 
crosses  Eastman's  property.  TETCO 
indicates  that  the  replacement  will  be 
offaet  35  feet  to  the  northeast  of  the 
existing  pipeline  and  approximately 
3.51  acres  of  land  and  one  landowner, 
in  addition  to  Eastman,  are  to  be 
affacted  by  the  proposed  relocation! 

Specifically,  TETCO  proposes  to 
replace,  construct,  own  and  operate 
approximately  598  feet  of  20-inch 
mainline  in  Harrison  County.  Texas  and 
to  abandon  by  removal  the  existing  20- 
inch  pipeline  segments  to  be  replaced. 
TETCO  estimates  the  total  capital  cost  of 
the  replacement  to  be  $701,000  and 
states  that  it  will  be  reimbursed  100% 
for  the  project  by  Eastman. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  witii  reference  to  said 
application  should  on  or  before  October 
31. 1997,  file  writh  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 


by  every  one  of  the  intervenors.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailiM 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  docimients 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehecuing  or  appeal  the 
Commission's  final  order  to  a  federal 
court 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  confiarred  upon  the  Federal 
Energy  Regulation  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
authorization  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hnaring 
will  be  duly  given. 

Undw  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  TETCO  to  appear  or  be 
represented  at  the  hearing. 
LofaD.CMkeli. 
Secretary. 

(FR  Doc.  97-27551  Filed  10-16-47: 8:45  am] 
COOK  snr-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  , 
Commlsaion 

[Dockal  No.  RP97-a44-000] 

Texas  Gas  Tranamisaion  Corporation; 
Notice  of  Informal  Settlement 
Conference 

October  10. 1997. 

Take  notice  that  an  informal 
settiement  conference  will  be  convened 
in  this  proceeding  on  Tuesday,  October 
28, 1997,  at  1:30  p.m.  and  Wednesday, 
October  29, 1997,  at  10:00  a.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  for  the  purposes 
of  exploring  the  possible  settiement  of 
the  above-referenced  docket    

Any  party,  as  defined  by  18  CFR 
385. 102(c), or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Kathleen  M.  Dias  at  (202)  208- 
0524  or  Michael  D.  Cotieur  at  (202)  208- 
1076. 

LoisaCMbali. 
Secretary. 
[FR  Doc.  97-27557  Filed  lO-lfr-97;  8:45  am] 

BNJJNO  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9e-8-000] 

Transwaatem  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Auttwrization 

October  10, 1997. 

Take  notice  that  on  October  3. 1997, 
Transwestem  Pipeline  Company 
(Transwestern).  P.O.  Box  3330,  Omaha, 
Nebraska  68103-0330,  filed  in  Docket 
No.  CP98-8-000  a  request  pursuant  to 
§§  157.205  and  147.212  ef4he 
Commission's  Regulations  (18  CFR 
157.205  and  157.212)  under  the  Natural 
Gas  Act  (NGA)  for  authorization  to 
operate  existing  facilities  in  Coconino 
County,  Arizona,  as  a  delivery  point 
under  Transwestern's  blanket  certificate 
issued  in  Docket  No.  CP82-534-000, 
pursuant  to  Section  7  of  the  NGA,  all  as 
more  fiiUy  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

'Transwestern  proposes  to  utilize  the 
facilities  for  delivwies  of  natural  gas  to 


Qtizens  Utility  Company  (CUC),  which 
has  requested  the  delivery  point  to  serve 
residential  customers.  It  is  asserted  that 
Transwestem  will  use  the  facilities  to 
deliver  up  to  250  MMBtu  equivalent  of 
gas  on  a  peak  day  to  CUC  and  36,500 
MMBtu  on  an  annual  basis.  It  is  asserted 
that  the  proposal  is  not  prohibited  by 
Transwestern's  existing  tariff  and  can  be 
accomplished  without  detriment  or 
disadvantage  to  Transwestern's  other 
customers.  It  is  further  asserted  that  the 
total  volmnes  delivered  to  CUC  to  not 
exceed  the  volumes  authorized  prior  to 
the  request 

Any  person  or  .the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pxirsuant  to  Section  7  of 
the  Nat\iral  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-27554  Filed  10-16-97;  8:45  am] 

BNJJNQ  CODE  SnT-OI-M 


DEPARTMENT  OF  ENERGY 

FSdarai  Energy  Regulatory 
Commiaaion 

[Docket  Na  11196-1-62-000] 

Western  Qaa  Interstate  Company; 
Notice  of  fVopoasd  Changaa  in  FERC 
Gas  Tariff 

October  10, 1997. 

Take  notice  that  on  September  26, 
1997,  Western  Gas  Interstate  Company 
(WGI)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Third  Revised  Sheet^o. 
10,  to  be  effective  October  1, 1997. 

WGI  states  that  the  purpose  of  this 
filing  is  to  increase  its  Annual  Charge 
Adjiistment  (ACA)  unit  rate  from 
$0.0020  to  $0.0022.  The  ACA  rate  is 
designed  to  recover  the  annual  charge 
assessed  by  the  Commission  pursuant  to 
Part  382  of  the  Regulations. 

WGI  states  that  copies  of  the  filing 
were  served  upon  its  customers  and 
interested  state  commissions. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
FedeiBl  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C, 
in  accordance  with  Section  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisaCMhaU. 
Secretary.      ^ 

[FR  Doc.  97-27560  Filed  10-16-07;  8:45  am] 
BnjJNQ  CODE  srir-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctiat  No.  ER97-4e01-000,  el  aL] 

Monteup  Electric  Company,  at  al.; 
Electric  Rate  and  Corporate  Regulation 
HIinga 

October  9. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  Montaup  Electric  Coiiq»«ny 

[Docket  No.  ERg  7-469 1-000] 

Take  notice  that  on  September  19. 
1997.  Montaup  Electric  Company 
(Montaup),  tendered  for  filing 
amendments  tp  its  open  access 
transmission  tariff  to  provide  for  (a) 
pass-throu^  of  any  NEPOOL  ancillary 
services  charges  not  billed  directiy  to 
the  customer  and  (b)  a  formula  for 
determining  transmission  revenue 
requirements.  Montaup  requests  waiver 
of  the  notice  requirements  so  that  the 
amendments  may  become  effiactive  July 
1. 1997. 

Comment  date:  October  23, 1097,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pennsyivania  IVmei  k  Uflit 
Company 

[Docket  No.  ER97-4692-0001 

Take  notice  that  on  September  22, 
1997,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement  dated  September  16, 1997, 
with  Marinet  Responsive  Energy,  Inc. 
(MREI),  under  PP&L's  FERC  Electric 
Tariff.  Original  Volume  No.  1.  The 
Service  Agreement  adds  MREI  as  an 
eligible  customer  undw  the  Tariff. 
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PPftL  requests  an  effective  date  of 
September  22. 1997,  for  the  Service 
Afoeement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  MREI  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  October  23.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER9 7-4693-000 J 

Take  notice  that  on  September  22. 
1997,  Orange  and  Rockland  Utilities. 
Inc.  (Orange  and  Rockland),  filed  a 
Service  Agreement  between  Orange  and 
Rockland  and  Sonat  Power  Marketing 
LP.,  (Customer).  This  Service 
Agreement  specifies  that  Customer  has 
agreed  to  the  rates,  terms  and  conditions 
of  Orange  and  Rockland  Open  Access 
Transmission  Tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-210-O00. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effsctive  date  of 
September  4,  1997,  for  the  Service 
Agreement.  Orange  and  Rockland  has 
served  copies  of  the  filing  on  The  New 
York  State  Public  Swvice  Commission 
and  on  the  Customer. 

Ck>mment  date:  October  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Aiqaaaae  Light  Company 

[Dodait  No.  ERg7-4«94-000) 

Take  notice  that  on  September  22, 
1997.  Duquesne  Light  Company  PLC). 
filed  a  Service  Agreement  dated 
September  16, 1997.  with  Williams 
Energy  Services  Co..  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  adds  Williams 
Energy  Services  Co..  as  a  customer 
under  the  Tariff.  DLC  requests  an 
efiiactive  date  of  September  16, 1997,  for 
the  Service  Asreement 

Comment  date:  October  23. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  ENiqiiwiiMi  Light  Cnwpany 

(Docket  No.  ER97-4695-000) 

Take  notice  that  on  September  22. 
1997.  Duquesne  Light  Company  (DLC), 
filed  a  Service  Agreement  dated 
September  16.  1997,  with  MidCon 
Power  Services  Corp.,  under  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
MidCon  PoMrer  Services  Corp..  as  a 
customer  under  the  Tariff  DLC  requests 
an  effsctive  date  of  September  16, 1997. 
for  the  Service  Agreement. 

Comment  date:  October  23. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Kansas  City  Power  ft  Light  Company 

(Docket  No.  ER97-4696-O00I 

Take  notice  that  on  September  22, 
1997.  Kansas  Qty  Power  &  Light 
Company  (KCPL).  tendered  for  filing  a 
Service  Agreement  dated  September  18, 
1997,  between  KCPL  Transmission 
Services  and  KCPL  Power  Sales  & 
Services.  KCPL  proposes  an  effective 
date  of  September  18. 1997,  and 
requests  a  waiver  of  the  Commission's 
notice  requirement  to  allow  the 
requested  effective  date.  This 
Agreement  provides  for  the  rates  and 
charges  for  Short-term  Firm 
Transmission  Service. 

In  iU  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888-A  in  Docket  No. 
OA97-636-000. 

Cominent  date:  October  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Canaolidatod  Ediatm  Company  of 
New  Yoric,Inc. 

[Docket  No.  ERg  7-4697-000) 

Take  notice  that  on  September  22, 
1997.  Consolidated  Edison  Company  of 
New  York.  Inc.  (Con  Edison),  tendered 
for  filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  2.  a  service 
agreement  for  Central  Hudson  Gas  and 
Electric  Corp.,  to  purchase  electric 
capacity  and  energy  pursuant  at 
negotiated  rates,  terms,  and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Central  Hudson  Gas  and  Electric  Corp. 

Comment  date:  October  23. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Doqaame  Light  Company 

(Docket  No.  ER97-4698-O00) 

Take  notice  that  on  September  22, 
1997.  Duquesne  Light  Company  (DLC) 
filed  a  Service  Agreement  dated 
September  16, 1997,  with  Equitable 
Power  Services  Co..  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  adds  Equitable 
Power  Services  Co..  as  a  customer  under 
the  Tariff,  m/3  requests  an  effective  date 
of  September  16. 1997.  for  the  Service 
Agreement. 

Comment  date:  October  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Ligiit  Company 

(Docket  No.  ER97-4699-0001 

Take  notice  that  on  September  22, 
1997,  Duquesne  Light  Company  (DLC) 
filed  a  Service  Agreement  dated   - 
September  4. 1997.  with  e  prime.  Inc., 


under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  e  prime.  Inc..  as  a  customer  under 
the  Tariff.  DLC  requests  an  effective  date 
of  September  4. 1997.  for  the  Service 
Agreement 

Comment  date:  October  23. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Duquesne  Light  r^Mnpawy 

(Docket  No.  ER97-470O-000] 

Take  notice  that  on  September  22, 
1997,  Duquesne  Light  Company  (DLC) 
filed  a  Service  Agreement  dated 
September  4, 1997.  with  e  prime.  Inc., 
under  DLC's  FERC  Coordination  Sales 
Tariff  (Tariff).  The  Service  Agreement 
adds  e  prime,  Inc..  as  a  customer  under 
the  Tariff.  DLC  requests  an  effective  date 
of  September  4. 1997,  for  the  Service 
Agreement. 

Comment  date:  October  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Sierra  Pacific  Power  Conqtany 

(Docket  No.  ER97-4701-000] 

Take  notice  that  on  September  22, 
1997,  Sierra  Pacific  Power  Company 
(Sierra),  tendered  for  filing  a  Service 
Agreement  (Service  Agreement)  with 
ConAgra  Energy  Services,  Inc.,  for  Non- 
Firm  Point-to-Point  Transmission 
Service  under  Sierra's  Open  Access 
Transmission  Tariff  (Tariff): 

Sierra  filed  the  executed  Service 
Agreement  %vith  the  Commission  in 
compliance  with  Section  14.4  of  the 
Tariff  and  applicable  Commission 
regulations.  Sierra  also  submitted 
revised  Sheet  Nos.  148  and  148A 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Sierra  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  and  effective  date  of  August  25, 
1997,  for  Attachment  E,  and  to  allow  the 
Service  Agreement  to  become  effective 
according  to  its  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  October  23. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Louiarille  Gas  and  Electric 
Cmnpony 

[Docket  No.  ERg7-4702-OOOl 

Take  notice  that  on  September  22, 
1997,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Electric 
Clearinghouse.  Inc.,  under  Rate  GSS. 
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Comment  date:  October  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Power  Cmporation 

(Docket  No.  ER97-4703-000) 

Take  notice  that  on  September  22, 
1997,  Florida  Power  Corporation 
(Florida  Power),  tendered  for  filing  a 
service  agreement  between  Tennessee 
Valley  Authority  and  Florida  Power  for 
service  under  Florida  Power's  Market- 
Based  Wholesale  Power  Sales  Tariff 
(MR-1).  FERC  Electric  Tariff.  Original 
Volume  No  8.  This  Tariff  was  accepted 
for  filing  by  the  Commission  on  June  26, 
1997,  in  Docket  No.  ER97-2846-000. 
The  service  agreement  is  proposed  to  be 
efifective  September  9, 1997. 

Comment  date:  October  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-4704-0001 

Take  notice  that  on  September  22, 
1997,  Rochester  Gas  and  Electric 
Corporation  (RG&E)  filed  a  Service 
Agreement  between  RG&E  and  the 
Virginia  Electric  and  Power  Company 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  term  and  conditions  of 
RG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER94-1279-O00,  as 
amended  by  RG&E's  December  31, 1996, 
filing  in  Docket  No.  OA97-243-000 
(pending). 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
September  5, 1997,  for  the  Virginia 
Electric  and  Power  Company  Service 
Agreement.  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  October  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-«705-000] 

Take  notice  that  on  September  22, 
1997,  Rochester  Gas  and  Electric 
Corporation  (RG&E)  filed  a  Service 
Agreement  between  RG&E  and  the  New 
Energy  Ventiues  Inc.(Customer).  This 
Service  Agreement  specifies  that  the 
Customw  has  agreed  to  the  rates,  terms 
and  conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9, 1996 
in  Docket  No.  OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 


requirements  and  an  effective  date  of 
September  15, 1997,  for  the  New  Energy 
Ventures  Inc.  Service  Agreement  RG&E 
has  served  copies  of  the  filing  on  the 
New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  October  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 

(FR  Doc.  97-27588  Filed  10-16-07;  6:45  am] 
aiujNO  coK  snT-si-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

Notice  of  Amendment  to  Ucenae 

October  10, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  to 
License. 

b.  Project  No:  2833-057. 

c.  Date  Filed:  September  3, 1997. 

d.  Applicant  Public  Utility  District 
No.  1  of  Lewis  County. 

e.  Name  of  Project:  Cowlitz  Falls 
Hydroelectric  Project 

f.  Location:  The  project  is  located  on 
the  Cowlitz  River  just  below  its 
confluence  with  the  Qspiis  River  in 
Lewis  County,  Washington. 

g.  Filed  Pursuant  to:  18  CFR  §  4.200. 
L  Applicant  Contact  Mr.  Gary  Kalish, 

Public  Utility  District  No.  1  of  Lewis  - 
County,  P.O.  Box  330,  Chehalis.  WA 
98532,  (360)  740-2411. 

i.  FERC  Contact  Steve  Hocking  (202) 
219-2656. 

j.  Comment  Date:  December  5, 1997. 


K.  Description  of  Amendment  Public 
Utility  District  No.  1  of  Lewis  County 
(licensee)  filed  an  application  to  amend 
its  approved  fish  and  wildlife  mitigation 
plan  for  the  Cowlitz  Falls  Hydroelectric 
Project.  The  licensee  requests 
Commission  approval  of  a  land-swap 
already  approved  by  the  Washington 
Department  of  Fish  and  Wildlife.  The 
licensee  proposes  substituting  land  in 
the  newly  designated  Kiona  Wildlife 
Maiugement  Unit  (80.6  acres)  for  land 
in  Wildlife  Management  Units  No.  7  and 
8  (37  acres  total)  that  must  be  acquired 
pursuant  to  its  approved  fish  and 
wildlife  mitigation  plan.  The 
application  would  amend  the  plan  with 
other  minor  changes  as  well. 

This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determinii^  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS' ' 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MO-nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
doctmients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  S88 
First  Street,  N.E.,  Washington,  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Conunents — Federal, 
state,  and  load  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
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be  sent  to  the  Applicant's 

representatives.  -    ' 

LoiBD.Caahril, 

Secretary. 

(FR  Doc.  97-27559  Filed  10-16-07;  8:45  am) 

I  COOe  6717-01-41 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-64a6-3| 

Envtronmentai  Impact  Statamants; 
Notioa  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  October  06, 

1997  Through  October  10, 1997 

Pursuant  to  40  CFR  1 506.9. 

EIS  No.  970390.  Draft  Supplement, 
USA.  MS,  Camp  Shelby  Continued 
Military  Training  Activities,  Use  of 
National  Forest  Lands,  Updated 
Information,  Final  Site  Selection 
Authorization  for  Implementation  of 
the  Proposed  G.V.  (Sonny) 
Montgomery  Ranges,  Special  Use 
Permit,  DeSoto  National  Forest, 
Forrest,  George  and  Perry  Counties, 
MS.  Due:  December  01. 1997,  Contact: 
Col.  Parker  Hills  (601)  973-6349. 

EIS  No.  970391,  Draft  EIS,  FHW,  NY. 
US-20/Broadway  (Transit  Road  to 
Lancaster  East  Village  Line) 
Reconstruction,  Funding,  COE 
Section  10  and  404  Permit,  in  the 
Villages  of  Depew  and  Lancaster,  Erie 
County,  NY,  Due:  December  12, 1997, 
Contact  Harold  J.  Brown)  (518)  472- 
3616. 

EIS  No.  970392,  Final  EIS,  BOP,  KY, 
United  States  Penitentiary  Martin 
County.  Construction  and  Operation, 
Possible  Sites,  Bizwell  and  Honey 
Branch  Sites,  located  in  Martin  and 
Johnson  Counties,  KY,  Due: 
November  17, 1997,  Contact:  David  J. 
Dorworth  (202)  514-6470. 

EIS  No.  970393,  Final  EIS,  IBR.  ND, 
Arrowwood  National  Wildlife  Refuge, 
Implementation,  Water  Management 
Capability  to  Mitigate  for  Past.  Present 
and  Future  Impacts  of  Jamestown 
Reservoir.  Stutsman  and  Foster 
Counties,  ND,  Due:  November  17, 
1997,  Contact:  Greg  Hiemenz  (701) 
250~«242  Ext  361. 

EIS  No.  970394,  Draft  EIS.  AFS.  CA. 
Liberty  Forest  Health  Improvement 
Prefect.  Implementation.  Tahoe 
National  Forests,  Sierraville  Ranger 
District.  Sierra  and  Nevada  Counties, 
CA,  Due:  December  01, 1997,  Contact 
Phil  Homing  (916)  478-6210. 


EIS  No.  970395,  Final  EIS,  NPS,  AZ. 
Organ  Pipe  Cactus  National 
Monument  General  Management  Plan 
and  Development  Concept  Plan 
Implementation,  Portion  of  the 
Sonoran  Desert,  Pima  County,  AZ, 
Due:  November  17, 1997,  Contact 
Dan  Olson  (415)  744-3968. 

EIS  No.  970396.  Final  EIS.  COE,  MD, 
WV.  Jennings  Randolph  Lake  1997 
Master  Plan  Update  and  Integrated 
Programmatic  EIS — Use  and 
Development  of  Natural  and 
Constructed  Resource,  Garrett  County, 
MD  and  Mineral  County,  WV,  Due: 
November  18, 1997,  Contact  Ms. 
Heather  Wells  (410)  962-5174. 

EIS  No.  970397,  Final  EIS.  AFS.  NH, 
Waterville  Valley  Ski  Resort  Project, 
Development  of  Snowmaking  Water 
Impoundments  Project,  Special-Use- 
Permits,  Dredge  and  Fill  Permit  and 
COE  Section  404  Permit,  White 
Moimtain  National  Forest. 
Pemigewasset  Ranger  District.  Town 
of  Waterville  VaUey.  G^fton  County, 
NH,  Due:  November  17. 1997, 
Contact  Beth  LeClair  (802)  767-4261. 

EIS  No.  970398,  Final  Supplement, 
EPA,  TX,  South  Hallsville  Surface 
Lignite  No.  1  Mine  Expansion, 
ReCarred  to  Herein  as  South  Marshall 
Project  Area,  (Previously  Known  as 
Henry  W.  Pirkey  Power  Plant  and 
South  Hallsville  No.  1  Mine  Project), 
Updated  Information  NPI^S  and  COE 
Section 404  Permits,  SabineRiver, 
Harrison  County,  TX,  Due:  November 
17,  1997,  Contact  Joe  Swick  (214) 
66&-7456. 

EIS  No.  970399.  Final  EIS,  AFS.  UT. 
High  Uintas  Wilderness  Forest  Plan 
Amendment,  Implementation.  Ashley 
and  Wasatch-Cache  National  Forests. 
Duchesne  and  Summit  Counties.  UT, 
Due:  November  17, 1997,  Contact 
Laura  Jo  West  (801)  789-1181. 

EIS  No.  970400,  Draft  EIS,  COE,  CA. 
South  Sacramento  County  Streams 
Investigation.  Proposed  to  Increase 
Flood  Protection,  Non-Federal 
Sponsor.  Sacramento  Waste  Water 
Treatment  Plant  and  along  portions  of 
Morrison.  Elder,  Unionhouse  and 
Florin  Creeks.  Sacramento  County. 
CA,  Due:  December  01. 1997,  Contact 
Jane  Rinck  (916)  557-6715. 

Dated:  October  14, 1997. 
B.  KathBriiM  Bins, 

Attociate  Director.  NEPA  Compliance 

Division.  Office  of  Federal  Activities. 

(PR  Doa  97-27827  Filed  10-16-97;  8:45  ami 

lOOOKi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-648fr-4] 

Environmental  Impact  Statemanta  and 
Raguiatlons;  Availability  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  September  15.  1997  through 
September  20, 1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2Kc)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  enviromnental  impact 
statements  (EISs)  was  published  in  PR 
dated  April  11, 1997  (62  FR  16154). 

Draft  ElSe 

ERP  No.  D-AFS-J65276-CO  Rating 
EC2,  Dome  Peak  Timber  Sale,  Timber 
Harvesting  and  Road  Construction, 
White  River  National  Forest,  Eagle 
Ranger  District,  Glenwood  Spring,  Eagle 
and  Garfield  Coimties,  CO. 

Sununoiy:  EPA  expressed 
enviromnental  concerned  about 
potential  sedimentation  and  water 
quality  impacts.  EPA  requested  data 
clarifying  potential  for  impacts  and 
information  related  to  helicopter 
yarding  and  wildlife  impacts. 

ERP  No.  D-AFS-K65272-CA  Rating 
EC2,  Chico  Genetic  Resource  Center  for 
Pest  Management  Program, 
Implementation,  Mendocino  National 
Forest,  Willow.  Butte  Coimty,  CA. 

Summary:  EPA  expressed 
environmental  concern  about  data  gaps 
in  the  DEIS's  analysis  of  water  quality 
impacts. 

ERP  No.  D-AFS-K65273-AZ  Rating 
LO,  Grand  Canyon/Tusayan  Growth 
Area  Improvements,  General 
Management  Plan  (GMP),  Special-Use- 
Permit,  Approvals  and  Licenses 
Issuance,  Coconino  County.  AZ. 

Summary:  EPA  expressed  a  lack  of 
objections  and  commended  the  Forest 
Service  for  its  excellent  analysis  of 
issues  related  to  the  expansion  of 
lodmig  and  related  services. 

ERP  No.  D-BLM-K67045-NV  Rating 
BC2,  Florida  Canyon  Mine  Expansion 
Project  and  Comprehensive  Reclamation 
Plan,  Construction  and  Operation  of 
New  Facilities  and  Expansion  of 
Existing  Gold  Mining  Operations  in 
Imlay  Mining  District,  Plan-of-Opention 
Approval  and  Right-of-Way  Permit 
Issuance,  Pershing  County.  NV. 

Summary:  EPA  expressed 
environmental  concerns  because  the 
Proposed  Alternative  would  disturb  143 
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acres  more  than  another  alternative 
assessed  in  the  DEIS,  and  the  DEIS  did 
not  clearly  indicate  which  action 
alternative  is  the  least  environmentally 
damaging  to  aquatic  resources  under 
Clean  Water  Act  Section  404.  EPA  also 
expressed  concerns  regarding  how  the 
site  was  geochemicailly  characterized 
and  ofiiered  recommendations  for 
fecility  design  tmd  additional 
monitoring. 

ERP  No.  D-DOA-G31002-TX  Rating 
LO.  Bexar-Medina- Atascosa  Coimties 
Water  Conservation  Plan,  Renovation 
and  Installation,  Funding,  Medina  Lake, 
Bexar,  Medina  and  Atascosa  Counties, 
TX. 

Sumary:  EPA  had  no  objection  to  the 
selection  of  the  lead  agency's  preferred 
alternative  as  described  in  the  draft  EIS. 

ERP  No.  D-DOE-C06013-NY  Rating 
LO.  Disposal  of  the  Defueled  S3G  and 
DIG  Prototype  Reactor  Plants, 
Implementation,  Located  at  the  Knolls 
Atomic  Power  Laboratory  Kesselring 
Site  near  West  Milton,  Saratoga  County. 
NY. 

Suxnmary:  EPA  had  no  objection  to 
the  action  as  proposed. 

ERP  No.  D-IBR-K28018-CA  Rating 
EC2,  Central  Valley  Project,  Municipal 
and  Industrial  Water  Supply  Contracts, 
Sacramento  County  Water  Agency  and 
San  Juan  Water  District.  City  of  Folsom, 
Sacramento  County.  CA. 

Summary:  EPA  expressed 
environmental  concerns  vrith  the 
identified  additional  adverse 
cumulative  impacts  of  the  proposed 
new  water  supply  diversions,  and  urged 
selection  of  diveraion  points  on  the 
Sacramento  River  below  the  confluence 
with  the  American  River  or  as  &r 
downstream  on  the  American  River  as 
feasible. 

EPA  expressed  support  for  water 
conservation,  water  pricing  strategies, 
water  reclamation,  conjunctive  use,  and 
other  demand  reduction  measures  as 
means  to  achieving  additional  water 
supply.  EPA  suggested  a  more 
aggressive  water  conservation  approach 
as  part  of  the  proposed  action, 
integration  of  other  demand  reduction 
measures,  and  continued  pursuit  of 
conservation  alternatives  (e.g.  metering, 
water  reclamation),  whether  or  not  new 
contract  water  is  provided. 

ERP  No.  D-ICC-G53007-LA  Rating 
EC2,  Kansas  City  Southern  Railway 
(KCS)  Construction  and  Operation  to 
Connect  the  Geismar  Industrial  Area  to 
KCS'  Mainline  near  Sorrento, 
Construction  Exemption  Approval. 
Ascension  Parish,  LA. 

Summary:  EPA  expressed 
environmental  concerns  for  the  lead 
agency's  preferred  alternative  and 
requests  additional  information. 


environmental  justice  alternatives 
analysis,  and  cumulative  impacts 
assessment 

Final  ElSe 

ERP  No.  F-FHW-^;40759-AL 
Birmingham  Northern  Beltline  Project. 
Construction,  1-59/20  west  to  1-59 
northeast  in  the  City  of  Birmingham, 
Fxmding  and  Possible  COE  Section  404 
Permit,  Jefferaon  County,  AL. 

Summary:  EPA's  review  revealed  that 
all  alternatives  will  have  major  impacts 
on  environmental  resources  in  the 
highway  corridor.  EPA  recommends 
that  the  shortest  alternative,  "D",  be 
reconsidered  with  modification. 

ERP  No.  F-FHW-J40212-CO  Ct>-62 
Highway  Transportation  Project, 
Improvements  to  "Entrance  to  Aspen". 
Funding  and  COE  Section  404  Permit. 
City  of  Aspen,  Pitkin  County,  CO. 

Summary:  EPA's  review  has  not 
identified  any  potential  environmental 
impacts  requiring  substantive  changes 
to  the  Preferred  Alternative. 

ERP  No.  F-FTA-C40137-NY  Wassaic 
Extension  Project,  Expand  Metro-North. 
Funding  and  Right-of-Way,  Dutchess 
and  Litdifield  Coimties,  NY. 

Summary:  EPA  believed  that  the 
proposed  project  would  not  result  in 
significant  adverse  environmental 
impacts,  and  therefore,  has  no 
objections  to  its  implementation. 

Dated:  October  14, 1997. 
B.  Katherine  Biggs, 
Associate  Director,  NEPA  Compliance 
Division.  Office  of  Federal  Activitiee. 
[FR  Doc.  97-27628  Filed  10-16-97;  8:45  am] 
BMJJNG  CODE  «aO-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY - 

[FRL-60ia-q 

Common  Sense  Initiattve  Council 
(CSIC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
CSI  Council  Meeting,  and  the  CSI 
Petroleum  Refining  and  Printing  Sector 
Subcommittee  Meetings;  open  meetings. 

SUMMARY:  Purauant  to  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92- 
463,  notice  is  hereby  given  that  the  CSI 
Council  Meeting  and  the  CSI  Petroleum 
Refining  and  Printing  Sector 
Subcommittees  of  the  Common  Sense 
Initiative  Council  will  meet  on  the  dates 
and  times  described  below.  All  meetings 
are  open  to  the  public.  Seating  at  all 
three  meetings  will  be  on  a  first-come 
basis  and  limited  time  will  be  provided 


for  public  comment  For  further 
information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  with  the  three  announcements 
below. 

(1)  Common  Sense  Inhiatiye  Comicil 
Meeting — November  3  and  4, 1997 

"The  Common  Sense  Initiative  Council 
will  hold  an  open  meeting  on  Monday. 
November  3, 1997  £rom  1:00  p.m.  EST 
to  6:00  p.m.  EST,  and  on  Tuesday, 
November  4, 1997  from  8:30  a.m.  to  3:00 
pjn.  EST.  The  meeting  will  be  held  at 
the  George  Washington  University  Club 
and  Conference  Center,  800  21st  Street, 
N.  W.,  Washington,  D.C.  20062, 
telephone  (202)  994-6611. 

Tne  Council  Agenda  will  focus  on  a 
variety  of  topics  including:  A  report 
from  the  Reinventing  Environment 
Information  (REI)  Council  workgroup  on 
the  Agency's  drajft  Implementation  Plan; 
an  update  on  the  Center  for 
Environmental  Information  and 
Statistics;  a  request  for  approval  of  the 
Metal  Finishing  Sector  Subcommittee's 
Strategic  Goals  2000  Program; 
presentation  of  the  Print  Sector 
Subcommittee's  Comprehensive 
Strategy  for  an  Alternative  Multi-Media 
Flexible  Permit  System;  an  Agency 
report  on  the  status  of  the  Iron  and 
Steel,  Auto,  and  Metal  Finishing  Sector 
Subcommittees'  recommendations  that 
were  approved  and  forwarded  to  EPA  at 
the  July  Council  meeting;  Sector 
Guidance  and  a  strategic  approach  and 
work  plan  for  the  Council;  as  well  as 
documentation  of  the  Computer  and 
Electronics  Sector  Subcommittee's 
Consolidated  Uniform  Report  on  the 
Environment  (CURE)  Stakeholder  Needs 
Assessment,  and  the  final  white  paper 
on  Consensus  Decision-making 
Principles  and  Applications  in  CSI. 

For  nirther  information  concerning 
this  fjiTnmnn  Sense  Initiative  Council 
meeting,  contact  Kathleen  Bailey,  DFO 
on  (202)  260-7417,  or  E-mail: 
baileyJcathleenOepamaiLepa.gov. 

(2)  Petroleum  Bwfining  Sector 
Subcommittee  Meeting— November  4-5, 
19B7 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Common 
Sense  Initiative  (CSI)  Petroleum 
Refining  Sector  Subcommittee  on 
November  4  and  5, 1997.  Work  Group 
meetings  will  be  held  from  9:00  ajn. 
EST  to  12:00  noon  EST  on  Tuesday. 
November  4.  The  full  Subcommittee 
will  meet  from  approximately  2:00  p.m. 
EST  until  5:00  p.m.  EST  on  Tuesday. 
November  4,  and  from  approximately 
8:00  a.m.  EST  until  4.00  p.m.  EST  on 
Wednesday,  November  5.  The  meeting 
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will  be  held  at  the  Madison  Hotel,  15th 
and  M  Streets.  NW.  Washington,  DC 
20005.  The  hotel  telephone  number  is 
202-862-1600. 

The  Subcommittee  meeting  agenda 
includes  a  discussion  of  compliance 
issues  for  the  petroleum  refining 
industry,  a  presentation  on  accidents 
and  worker  safety  issues,  and  an  update 
on  the  status  of  the  One  Stop  Reporting 
and  Public  Access  Project  and  the 
Equipment  Leaii^  Project  The 
Subcommittee  also  plans  to  discuss 
potential  new  project  ideas.  A  public 
coounent  period  has  been  scheduled 
from  approximately  2:00  p.m.  EST  until 
3:00  p.m.  EST  on  Wednesday, 
November  5. 1997. 

For  further  information  concerning 
this  meeting  of  the  Petroleum  Refining 
Sector  Subrammittee,  please  contact 
either  Craig  Weeks,  Designated  Federal 
Officer  (DPO).  at  US  EPA  Region  6 
(6EN).  1445  Ross  Avenue,  Dallas,  TX 
75202-2733,  by  telephone  at  214-665- 
7505  or  E-mail  at 

wreeks.craig9epamail.epa.gov  or  Steve 
Souders,  Alternate  DFO,  at  US  EPA  by 
mail  (5306W),  401  M  Street,  SW, 
Washington,  DC  20460,  by  telephone  at 
703-306-8431  or  E-mail  at 
8ouder8.steveOepamail.epa.gov. 

(3)  Printiiig  Sector  Sabconuiiittee — 
November  6, 1997 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Printing 
Sector  Subcommittee  on  Thursday, 
November  6, 1997,  from  approximately 
1:00  p.m.  EST  until  4:00  p.m.  EST.  The 
New  York  Qty  Education  Project  Team 
(NYCEP)  and  the  Alternative  Multi- 
Media  Flexible  Permit  Project  Team 
(MFP)  will  hold  meetings  the  previous 
day,  Wednesday,  November  5, 1997, 
from  approximately  9K)0  a.m.  EST  until 
5:00  p.m.  EST,  and  if  needed  on 
November  6  from  1:30  p.m.  EST  to  3:30 
p.m.  EST.  The  Meetings  will  be  held  at 
the  Washington  National  Airport  Hilton, 
located  at  2399  JefEBraon  Davis  Highway 
in  Crystal  City,  VA,  Telephone  number 
(703) 418-6800. 

The  Printing  Sector  Subcommittee 
will  hear  reports  from  its  two  project 
teams,  the  Alternative  Multi  media 
Flexible  Permit  Project  Team  and  the 
New  York  City  Education  Project  Team. 

The  Alternative  Multi  media  Flexible 
Permit  Project  Team  will  report  on  its 
presentation  to  the  Common  Sense 
Initiative  Council  planned  for  November 
4.  This  team  is  approaching  the  final 
stages  of  crafting  an  alternative  permit 
system  that  leads  to  reduced  emissions, 
greater  operational  flexibility,  enhanced 
public  involvement,  and  lower        ' 
transaction  costs.  The  New  York  City 


Education  Project  Team  will  report  on 
progress  implementing  its  piodel 
outreach  program.  NYCEP  coordinates 
state  and  local  technical  assistance 
providers  and  community  interest 
groups  as  partners  in  promoting 
environmentally  sound  printing 
practices  to  neighbortiood  printers. 

For  further  information  concerning 
meeting  times  and  agenda  of  this 
Printing  Sector  Subcommittee  meeting, 
please  contact  either  Frank  Finamore. 
Designated  Federal  Officer  (DFO),  at 
EPA,  by  telephone  on  (202)  564-7039, 
or  Mick  Kulik,  Alternate  DFO,  at  EPA 
Region  3  in  Philadelphia,  PA  on  (215) 
566-5337. 

Inspectiiui  of  Subcommittee  Documenta 

Documents  relating  to  the  above 
Sector  Subcommittee  annoimcements, 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  documents, 
together  with  the  official  minutes  for  the 
meetings,  will  be  available  for  public 
inspection  in  room  2821M  of  EPA 
Headquarters,  Common  Sense  Initiative 
Staff,  401  M  Street.  SW,  Washington,  DC 
20460,  telephone  nimiber  202-260- 
7417.  Common  Sense  Initiative 
information  can  be  accessed 
electronically  on  our  web  site  at 
http.//www. epa.gov/commonsense. 

Dated:  October  14. 1097. 
KatUaan  BailBjr, 
Designated  Federal  Officer. 
[FR  Doc  97-27623  FUad  10-16-97;  8:45  ami 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6910^ 

Notio*  Of  Proposed  Purchaser 
Agrasment  Pursuant  to  ttw 
Comprahanshra  Environmantal 
Rasponaa,  Companaatton  and  UablHty 
Act  of  1980,  aa  Amended  by  the 
Suparfund  Amendments  and 
Raauthoriatton  Act 

AOENCY:  Enviromnental  Protection 
Agency  (EPA). 

ACTION:  Notice;  request  for  public 
comment. 


In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA), 
42  U.S.C.  9601-9675,  notice  is  hereby 
given  that  a  proposed  purchaser 
agreement  (Purchaser  Agreement) 
associated  with  the  Kane  and  Lombard 
Superfund  Site  in  Baltimore,  Maryland 


was  executed  by  the  Environmental 
Protection  Agency  and  the  Department 
of  Justice  and  is  now  subject  to  public 
comment,  after  which  the  United  States 
may  modify  or  withdraw  its  consent  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
Purchaser  Agreement  is  inappropriate, 
improper,  or  inadequate.  The  Purchaser 
Agreement  would  resolve  certain 
potential  EPA  claims  under  section  107 
of  CERCLA,  42  U.S.C.  9607,  against 
Double  Eagle  Enterprises,  Inc. 
(Purchaser).  The  settlement  would 
require  the  Purchaser  to,  among  other 
things,  pay  $1500.00  within  thirty  (30) 
days  of  the  efiiactive  date  of  the 
Purchaser  Agreement  to  the  EPA 
Hazardous  Substances  Superfund  and 
abide  by  certain  land  use  restrictions 
intended  to  protect  the  integrity  of 
surfiace  and  subsiirface  structures 
installed  by  EPA  in  accordance  with  a 
CERCLA  Record  of  Decision  issued  by 
EPA  in  September  1987. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  document,  the 
Agency  will  receive  wrritten  comments 
relating  to  the  proposed  Purchaser 
Agreement.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building. 
Philadelphia,  PA  19107. 

DATES:  Comments  must  be  submitted  on 
or  before  November  17, 1997. 

AvailabUity 

The  proposed  Purchaser  Agreement 
and  additional  background  information 
relating  to  the  proposed  Purchaser 
Agreement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  m,  841 
Chestnut  Building,  Philadelphia.  PA 
19107.  A  copy  of  the  proposed 
Purchaser  Agreement  may  be  obtained 
from  Suzanne  Canning,  U.S. 
Enviroimiental  Protection  Agency, 
Regional  Docket  Clerk  (3RC00),  841 
Chestnut  Building,  Philadelphia,  PA 
19107.  Comments  should  reference  the 
"Kane  and  Lombard  Superfund  Site 
Prospective  Purchaser  Agreement"  and 
"EPA  Docket  No.  III-97-82-DC,"  and 
should  be  forwarded  to  Suzanne 
Canning  at  the  above  address. 

FOR  FURTHER  MFORMATION  CONTACT: 
Andrew  S.  Goldman  (3RC21).  Sr. 
Assistant  Regional  Counsel,  U.S. 
Enviroiunental  Protection  Agency.  841 
Chestnut  Building,  Philadelphia.  PA 
19107,  Phone:  (215)  566-2487. 
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Dated:  October  9. 1997. 
Thomas  VoHaggio, 

Acting  Regional  Administrator,  Repon  m. 
[FR  Doc.  97-27618  Filed  10-16-97;  8r4S  am] 

MLUNQ  oooc  asso-so-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Nolica  of  Public  Information 
Collaction(a)  being  Reviewed  by  the 
Federal  Communicationa  Commiaaion 

October  9, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  coIlection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the    ' 
Conunission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  tise  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  £)ecember  16, 
1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficxilt  to  do  so  within  the  periodx)f 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  St, 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboleyMx:.gov. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  coIlection(8),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley^cc.gov. 

SUPPLBeiTARY  aVORMATICN: 
OAffi  Appmval  No.:  3060-0182. 


Title:  Section  73.1620,  Program  Tests. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  not-for-profit  institutions. 

Number  of  Respondents:  1,162. 

Estimated  Hour  Per  Response:  1-5 
hours  (1  hour  for  Section  73.1620(a)-(fl; 
5  hours  for  Section  73.1620(g)). 

Frequency  of  Response:  On  occasion 
filing  requirement 

Estimated  Total  Annual  Burden: 
1,226  hours. 

Needs  and  Uses:  Section  73.1620(a)(1) 
requires  permittees  of  a  nondirectional 
AM  or  FM  station,  or  a  nondirectional 
or  directional  TV  station  to  notify  the 
FCC  upon  beginning  of  program  tests. 
An  application  for  license  must  be  filed 
within  10  days  of  this  notification. 
Section  73.1620(a)(2)  requires  a 
permittee  of  an  AM  at  FM  station  with 
a  directional  anteima  to  file  a  request  for 
program  test  authorify  10  days  prior  to 
date  on  which  it  desires  to  begin 
program  tests.  This  is  filed  in 
conjunction  with  an  application  for 
license.  Section  73.1620(f)  requires 
licensees  of  UHF  TV  stations,  assigned 
to  the  same  allocated  chaimel  which  a 
1000  watt  UHF  translator  station  is 
authorized  to  use,  to  notify  the  licensee 
of  the  translator  station  at  least  10  days 
prior  to  commencing  or  resimiing 
operation  and  certify  to  the  FCC  that 
such  advance  notice  has  been  given. 
Section  73.1620(g)  requires  permittees 
to  report  any  deviation  iroia  their 
promises,  if  any,  in  their  application  for 
license  to  cover  their  construction 
permit  (FCC  Form  302)  and  on  the  first 
aimiversary  of  their  commencement  of 
program  tests.  The  notification  in 
Section  73.1620(a)  alerts  the 
Commission  that  construction  of  a 
station  has  been  completed  and  that  the 
station  is  broadcasting  program 
materiaL  The  notification  in  Section 
73.1620(f)  alerts  the  UHF  translator 
station  that  Ihe  potential  of  interference 
exists.  The  report  in  Section  73.1620(g) 
stating  deviations  are  necessary  to 
eliminate  possible  abuses  of  the  FCC's 
processes  and  to  ensure  that 
comparative  promises  relating  to  service 
to  the  public  are  not  inflated. 

OMB  Approval  No.:  3060-0187. 

Title:  Section  73.3594,  Local  Public 
Notice  of  Designation  for  Hearing. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  fbr- 
prafit  entities. 

Number  of  Respondent^:  14. 

Estimated  Hour  Per  Response:  3  hours 
(These  hours  include  the  contracting 


hour  cost  to  the  respondents  and  the 
resjpondents  hour  burden). 

Frequency  of  Response:  On  occasion 
filing  requirement. 

Cost  to  Respondents:  $24,000. 

Estimated  Total  Aimual  Burden:  28 
hours. 

Needs  and  Uses:  Section  73.3594 
requires  that  applicants  of  any  AM,  FM 
or  TV  broadcast  station  designated  for 
hearing  must  give  notice  of  such 
designation.  Section  73.3594(a)  requires 
that  this  notice  be  given  in  a  daily 
newspaper  of  general  circulation 
published  in^e  communify  in  which 
the  station  is  or  will  be  located.  This 
notice  must  be  published  twice  a  week 
for  two  consecutive  weeks.  Section 
73.3594(b)  requires  applicants  for 
modification,  assignment,  transfer  or 
renewal  of  an  operating  broadcast 
station  to  give  notice  over  the  broadcast 
station  in  addition  to  publishing  the 
notice  in  a  daily  newspaper.  Section 
73.3594(g)  requires  that  applicants  file  a 
statement  with  the  FCC  setting  forth 
information  regarding  the  publication  or 
broadcast  This  notice  gives  interested 
parties  an  opportunify  to  respond. 

OMB  Approval  No.:  3060-0190. 

Title:  Section  73.3544,  Application  to 
Obtain  a  Modified  Station  License. 

Form  No.  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  fo& 
profit  entities;  not-for-profit  institutions. 

Number  of  Respondents:  363. 

Estimatea  Hour  Per  Response:  2  hours 
(These  hours  include  the  contracting 
hour  cost  to  the  respondents  and  the 
respondents  hour  burden). 

Frequency  of  Response:  On  occasion 
filing  requirement 

Cost  to  Respondents:  $47,375. 

Estimated  Total  Armual  Burden:  363 
hours. 

Needs  and  Uses:  Section  73.3544  sets 
forth  the  filing  procedures  for  broadcast 
licensees  to  obtain  a  modified  station 
license  when  prior  authorify  is  not 
required  to  make  changes  to  the  statioiL 
Licensees  are  required  to  notify  the  FCC 
in  writing  whm  there  is  a  change  in  the 
name  of  the  licensee  where  there  is  no 
change  in  ownership  or  control.  An 
informal  application  (written  request) 
may  be  filed  by  licensees:  (1)  correcting 
the  routing  instructions  and  description 
of  an  AM  station  directional  antenna 
system  field  monitoring  point,  when 
that  p>oint  is  not  changed;  (2)  changing 
the  type  of  AM  station  directional 
antenna  monitor;  (3)  changing  the 
location  of  the  station  main  studio;  or 
(4)  rhanging  the  location  of  a  remote 
control  point  of  an  AM  or  FM  station. 

TV  or  FM  licensees  changing  the  type 
of  transmitting  antenna  or  output  power 
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of  their  transmitter  must  file  the 
appropriate  license  application  form 
(PCX:  Form  302-FM/302-TV.  OMB 
Control  Numbers  3060-0506/0029)  with 
the  FCC. 

The  data  is  used  by  FCC  staff  to 
ensure  changes  are  in  accordance  with 
FCC  rules  and  regulations  and  to  issue 
a  modified  station  license. 

OMB  Appmval  No.:  3060-0488. 

Title:  Section  73.30,  Petition  for 
Authorization  of  an  Allotment  in  the 
160S-1705  kHz  Band. 

Form  No.:  N/A. 

Type  ofBeview:  Extension  of  a 
currently  approved  collection. 

Respondents-  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  1. 

Estimated  Hour  Per  Response:  2  hours 
tThese  hours  include  the  contracting 
hour  cost  to  the  respondents  and  the 
respondents  hour  burden). 

Frequency  of  Response:  On  occasion 
filing  requirement 

C^t  to  Respondents:  $200. 

Estimated  Total  Annual  Burden:  1 
hour. 

Needs  and  Uses:  Section  73.30(a) 
requires  any  party  interested  in 
applying  for  an  AM  broadcast  station  to 
be  operated  on  one  of  the  ten  chaimels 
in  the  1605-1705  kHz  band  must  first 
file  a  petition  for  the  establishment  of  an 
allotment  to  its  proposed  community  of 
serrice.  Each  petition  must  include  the 
following  information:  (1)  name  of 
community  for  which  allotment  is 
sovight;  (2)  station  call  letters;  (3) 
frequency  of  its  licensed  operation:  (4) 
whether  operation  with  stereo  is 
proposed.  The  data  is  used  by  FCC  staff 
to  determine  whether  applicant  meets 
basic  technical  requirements  to  migrate 
to  the  expanded  band. 

QMB  Approval  No.:  3060-0489. 

Title:  Section  73.37,  Applications  for 
Broadcast  Facilities,  Showing  Required. 

Farm  No.:  S/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  fbr- 
{wofit  entities. 

Number  of  Respondents:  285. 

Estimated  Hour  Per  Response:  6-16 
hours  (These  hours  include  the 
contracting  hour  cost  to  the  respondents 
and  the  respondents  hour  burden). 

Frequency  of  Response:  On  occasion 
filing  requirement. 

Cost  to  Respondents:  $428,125. 

Estimated  Total  Annual  Burden:  285 
hours. 

Needs  and  Uses:  Section  73.37(d) 
requires  an  applicant  for  a  new  AM 
broadcast  station,  or  for  a  major  change 
in  an  authorized  AM  broadcast  station, 
to  make  a  satisfactory  showing  that 


objectionable  interference  will  not  result 
to  an  authorized  AM  station  as  a 
condition  for  its  acceptance  if  new  or 
modified  nighttime  operation  by  a  Class 
B  station  is  proposed. 

Section  73.37(f)  requires  applicants 
seeking  facilities  modification  that 
would  result  in  spacings  that  fail  to 
nleet  any  of  the  separation  reqmrements 
to  include  a  showing  that  an  adjustment 
has  been  made  to  the  radiated  signal 
which  effectively  results  in  a  site-to-site 
radiation  that  is  equivalent  to  the 
radiation  of  a  station  with  standard 
Model  1  fecilities. 

The  data  is  used  by  FCC  staff  to 
ensure  that  objectionable  interference 
will  not  be  caused  to  other  authorized 
AM  stations. 

Fsdonl  Commuiucatioiis  Conmuasion. 
WUHaai  F.  Cataa, 
Acting  Secretary. 

[PR  Doc.  97-27516  Filad  10-16-97;  8:45  am) 
•  OOM  sru-M-^ 
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Noooe  Of  PibNc  hifuf  iiMtiofi 
Coltoction(s)  SubmttlMl  to  OMB  for 


Octofaar  10. 1997. 

•UMMARV:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  th 
following  information  collecti<jii(s).  as 
reqiiired  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  poson  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  * 

DATES:  Written  comments  should  be 
submitted  on  or  before  November  17. 


1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234. 1919  M  St. 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley#ficc.gov. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley9fcc.gov. 

SUPPLEMBHTARY  INFORMATION: 

OMB  Approval  Number:  3060-XXXX. 

Title:  Long  Form  Application  for 
Authorization  in  the  Auctionable 
Services. 

Form  Number.  FCC  Form  601. 

Type  of  Review:  New  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  state,  local  f» 
tribal  government 

Number  of  Respondents:  43,719. 

Estimated  Time  Per  Response:  2 
hours. 

Cost  to  Respondents:  $23,224,619. 

Total  Aimual  Burden:  21,860  hours. 

Needs  and  Uses:  FCC  Form  601  is  a 
genoal  application  form  for  use  by 
wiimers  of  FCC  auctions  and  will  be 
used  as  part  of  the  Universal  Licensing 
System.  FCC  Form  601  consists  of  a 
main  form  and  a  series  of  schedules 
containing  technical  information. 
Auction  wiiming  respondents  will  be 
required  to  submit  FCC  Form  601 
electronically.  There  are  m  application 
faes,  electronic  filing  fees  or  frequency 
coordination  costs  associated  with  filing 
this  form. 

OMB  Approval  Number  3060-XXXX. 

Title:  Ownership  Form. 

Form  Number:  FCC  Form  602. 

Type  of  Review:  New  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  state,  local  or 
tribal  government 

Mim6er  of  Respondents:  10,000. 

Estimated  Time  Per  Response:  2 
hours. 

Cost  to  Respondents:  $4,656,750. 

Total  Annual  Burden:  5^000  hours. 

Needs  and  Uses:  FCC  Form  602  wrill 
serve  as  a  cover  sheet  to  the  ownership 
package  and  be  used  in  addition  to  the    - 
extensive  ownership  collection 
information  required  by  rule  for  each 
radio  service.  It  will  be  used  in 
conjunction  with  new  applications. 
Transfers  of  Control,  Assignments  of 
Authorizations,  and  any  other 


ownership  information  updates  required 
by  rule.  While  the  Commission  is 
currendy  seeking  approval  only  for  the 
forementioned  purpose,  the 
Commission  also  anticipates  continued 
use  of  FCC  Form  602  for  future  auctions 
(market-based  licensing)  yet  to  be 
decided,  as  well  as  eventually 
expanding  the  uses  of  the  form  to 
replace  odter  existing  FCC  forms/ 
methods  of  collecting  ownership 
information.  FCC  Form  602  is  a  new 
collection  that  eliminates  lengthy 
ownership  information  being  filed  each 
time  an  applicant  files.  It  wall  be  a  one- 
time annual  filing  of  information  for 
only  the  lone  real  party  of  interest  that 
controls  the  license(s). 

OMB  Approval  Number  306O-XXXX. 

Title:  Application  for  Assignment  of 
Authorization  for  Auctionable  Services. 

Form  Number:  FCC  Form  603. 

Type  of  Review:  New  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  state,  local  or 
tribal  government. 

A^uiniier  of  Respondents:  2,000.       " 

Estimated  Time  Per  Response:  4 
hours. 

Cost  to  Respondents:  $1,952,450. 

Total  Annual  Burden:  1,000  hours. 

Needs  and  Uses:  FCC  Form  603  will 
be  used  to  file  for  Assignment  of 
Autho^i^tion.  It  will  consist  of  a  main 
form  and  a  section  to  detail  the  call 
signs.  While  the  Commission  is 
currently  seeking  approval  for  use  of  the 
form  for  only  auctionable  service 
purposes,  the  Commission  also 
anticipates  continued  use  of  FCC  Form 
603  for  future  auctions  (maricet-based 
licensing)  yet  to  be  decided,  as  well  as 
eventually  expanding  the  uses  of  the 
form  to  replace  other  existing  FCC 
forms/methods  of  collecting  assignment 
of  authorization  information.  This 
assignment  form  is  a  consolidated  form 
and  will  be  utilized  as  part  of  the 
Universal  Licensing  System  (ULS) 
currmUy  under  development.  The  goal 
of  producing  a  consolidated  form  is  to 
create  a  form  with  a  consistent  "look 
and  feel"  that  maximizes  the  collection 
of  data  and  minimizes  narrative 
responses,  free-form  attachment,  and 
free-form  letter  requests.  A  consolidated 
assignment  form  will  allow  common 
fields,  questions,  and  statements  to 
reside  in  one  place  and  allow  the 
technical  data  specific  to  each  service  to 
be  captured  on  its  own  form  or 
schedule. 

OMB  Approval  Number  3060-XXXX. 

Title:  Application  for  Transfer  of 
Control  for  Auctionable  Services. 

Form  Number:  FCC  Form  604. 

Type  of  Review:  New  collection. 


Respondents:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  state,  local  or 
tribal  government. 

Number  of  Respondents:  1,500. 

Estimated  Time  Per  Response:  3 
hours. 

Cost  to  Respondents:  $1,164,338. 

Total  Annual  Burden:  750  hours. 

Needs  and  Uses:  FCC  Form  604  will 
be  used  to  file  for  Transfer  of  Control  for 
auctionable  services.  It  will  consist  of  a 
main  form  and  a  section  to  detail  the 
transferred  call  signs.  The  form  will 
only  be  filed  by  the  licensee  (transfaror) 
on  behalf  of  the  transferor  and  the 
transferee.  This  transfer  of  control  form 
is  a  consolidated  form  and  will  be 
utilized  as  part  of  the  Universal 
Licensing  System  cunendy  under 
development  Auctionable  services 
respondents  will  be  required  to  submit 
FCC  Form  604  electronically.  There  are 
no  application  fees  or  electronic  filing 
fees  associated  with  filing  of  this  form. 

Federal  Communications  Commission. 

LaVera  F.  Mardiall. 

Acting  Secretary. 

[FR  Doc.  97-27634  Filed  10-16-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION  *• 

[CO  Doctoi  No.  90-S71;  DA  97-21S?] 

Notice  of  Telocommunicattons  Relay 
Servicos  (TRS)  Applications  for  State 
Certification  Accepted 

October  10, 1997. 

Notice  is  hereby  given  that  the  states 
listed  below  have  applied  to  the 
Commission  for  State 
Telecommunications  Relay  Service 
(TRS)  Certification.  Current  state 
certifications  expire  July  25, 1998. 
Applications  for  certification,  covering 
the  five  year  period  of  July  26, 1998  to 
July  25,  2003,  must  demonstrate  that  the 
state  TRS  program  complies  with  the 
Commission's  rules  for  the  provision  of 
TRS,  pursuant  to  Title  IV  of  the 
Americans  with  Disabilities  Act  (ADA), 
47  U.S.C.  §  225.  These  rules  are  codified 
at  47  CFR  64.601-605. 

Copies  of  applications  for  certification 
are  available  for  pnblic  inspection  at  the 
Commission's  Common  Cairrier  Bureau, 
Network  Services  Division,  Room  235, 
2000  M  Street,  N.W.,  Washington,  D.C, 
Monday  through  Thursday,  8:30  AM  to 
3:00  PM  (closed  12:30  to  1:30  PM)  and 
the  FCC  Reference  Center,  Room  239. 
1919  M  Street.  N.W.,  Washington,  D.C, 
daily,  from  9  AM  to  4:30  PM.  Interested 
persons  may  file  comments  on  or  before 
December  12, 1997.  Comments  should 


reference  the  relevant  state  file  number 
of  the  state  application  that  is  being 
commented  upon.  One  original  and  five 
copies  of  all  comments  must  be  sent  to 
William  F.  Caton,  Acting  Secretary, 
Federal  Communications  Conunission, 
1919  M  Street,  N.W.,  Washington,  D.C 
20554.  Two  copies  also  should  be  sent 
to  the  Network  Services  Division, 
Common  Carrier  Bureau,  2000  M  Street, 
N.W.,  Room  235,  Washington.  D.C 
20554. 

A  number  of  state  TRS  programs 
currently  holding  FOC  certification  have 
feiled  to  apply  for  recertification. 
Applications  received  after  October  1, 
1997,  for  which  no  extension  has  been 
requested  before  October  1,  1997,  must 
be  accompanied  by  a  petition  explaining 
the  circumstances  of  the  late-filing  and 
requesting  acceptance  of  the  late-filed 
application. 

Fi/eNo.TRS-97-38. 

Applicant:  Department  of  Healdi  and 
Human  Services,  State  of  North 
Carolina. 

Fi/eAto:TRS-97-43. 

Applicant:  California  Public  Utiliities 
Commission,  State  of  California. 

File  No.  TRS-97-47. 

Applicant:  D.C  Public  Service 
Commission,  District  of  Columbia. 

File  No.  TRS-«7-48. 

Applicant:  Public  Utility  Commission 
of  Texas,  State  of  Texas.  ' 

For  further  information,  contact  Al 
Mcaoud,  (202)  418-2499. 
amccloud9fcc.gov,  or  Andy  Firth,  (202) 
418-2224  (TTY),  afirth®fcc.gov,  at  the 
Network  Services  Division,  Conunon 
Carrier  Bureau,  Federal 
Communications  Commission. 

Federal  CommunicatioDs  Commission. 

WiiiiaB  F.  Catoa, 

Acting  Secretary. 

[FR  Doc.  97-27511  Filed  10-16-97;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

AQStCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment 


The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
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required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Occasional  Qualitative 
Surveys." 

DATCS:  Comments  must  be  submitted  on 
or  before  December  16, 1997. 
AOCWESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst, 
(202)  898-7453,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation.  550  17th  Street  NW., 
Washington,  DC  20429.  All  comments 
should  refiar  to  "Occasional  Qualitative 
Surveys."  Comments  may  be  hand- 
delivered  to  Room  F-4001B,  1776  F 
Street,  NW.,  Washington,  DC  20429.  on 
business  da3rs  betwreen  8:30  a.m.  and 
5.-00  pan.  [FAX  number  (202)  898-3838; 
Internet  address:  commentsCifdic.gov]. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  A&irs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3208, 
Washington.  DC  20503. 
FOR  FURTHBI  MRMMATION  OONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 

tUPPLEMBITARY  MRMMATKM:  Proposal 
to  renew  the  following  currentiy 
approved  collection  of  information: 

Title:  Occasional  Qualitative  Surveys. 

OMB  Number:  New  collection. 

Frequency  of  Response:  Occasional. 

Affected  Public:  Business  institutions 
and  other  federal  and  government 
agencies. 

EstimatBd  Number  of  Respondents: 
5.000. 

Estimated  Time  per  Response:  1  hour. 

Estimated  Total  Annual  Burden: 
5.000  hours. 

General  Description  of  Collection:  The 
collection  involves  the  occasional  use  of 
qualitative  surveys  to  gather  anecdotal 
information  about  regulatory  burden. 
problons  or  successes  in  the  bank 
supervisory  process  (including  both 
safety-and-soundness  and  consimier^ 
related  exams),  and  "nrilar  concerns. 


Ccunmente  are  invited  on:  (a)  Whether 
the  collection  of  infonnation  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimiTa  the 


burden  of  the  information  collection  on 
respondents,  including  tiurough  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  iuomission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDICs  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washin^Um.  DC,  this  14th  <Ly  of 
October,  1997. 

Fedoal  Deposit  Insuiaaca  Cotpocatioa. 
Koknt  E.  Pakhnan, 
Executive  Seaetaiy. 

IFR  Doc  97-27612  FUad  10-16-97;  8:45  am) 
COOK  sn4-at-it 


FEDERAL  DEPOSITINSURANCE 
CORPORATION 

Cofflmunity  RainvesliiMfil  Act; 
naaclMlan  ol  Stliiiwn  el  PoJIcy 

AOBICV:  Federal  E)eposit  Insurance 
Corporation  (FDIC). 

ACTION:  Rescission  of  statement  of 
policy. 


As  part  of  the  FDIC's 
systematic  review  of  its  regulations  and 
written  policies  under  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRIA).  the  FDIC  is  rescinding  its 
Statement  of  Policy  on  the  "Community 
Reinvestment  Act"  The  statement  of 
policy  has  been  rendered  obsolete  by 
the  amendment  of  part  345  (Community 
Reinvestment)  of  the  FDKI's  regulations, 
and  thus  is  being  rescinded.  This  action 
furthers  the  goals  of  section  303(a)  of 
CIXUA  by  removing  inconsistencies  and 
outmoded  and  duplicative  requirements 
from  the  FDIC's  supervisory  policies. 
DATES:  The  statement  of  policy  is 
rescinded  eCbctive  October  17, 1997. 
RM  FURTHBI  MFORMATION  CONTACT: 
Louise  N.  Kotoehirodo.  Review 
Examiner,  Division  of  Compliance  and 
Cons\uner  Affairs  (202-942-3599),  or 
Ann  Hume  Loikow,  Counsel,  Legal 
Division  (202-898-3796),  FDIC.  550 
17th  Street.  N.W..  Washington.  D.C 
20429. 

SUPPlfMENTARY  MFORMATION:  The  FDIC 
is  conducting  a  systematic  review  of  its 
regulations  and  policy  statements 
pursuant  to  section  303(a)  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 


(CDRL\)  (12  U.S.C  4803(a)).  which 
requires  the  FDIC.  the  Office  of  the 
Comptroller  of  the  Currency,  the  Office 
of  Thrift  Supervision,  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (agencies)  to  streamline  and 
modify  their  regulatimis  and  written 
policies  in  order  to  improve  efficiency, 
reduce  unnecessary  costs,  and  eliminate 
unwarranted  constraints  on  credit 
availalHlity.  Section  303(a)  also  requires 
the  agencies  to  remove  inconsistencies 
and  outmoded  and  duplicative 
requirements. 

The  FDIC  adopted  joinUy  with  the 
agencies  a  new  part  345  to  the  FDIC's 
rules  and  regulations,  entitied 
"tlommunity  Reinvestment."  to 
implement  the  Commimity 
Reinvestment  Act  of  1977  (CRA),  which 
was  published  in  the  Federal  Wiigialiii 
on  October  12. 1978  (43  FR  47144).  On 
March  31, 1980,  the  FDIC  Board  of 
Directors  adopted  a  Statement  of  Policy 
on  the  Community  Reinvestment  Act 
(Statement  of  Policy)  which  discussed 
the  act  and  regulations,  how  FDIC 
examiners  would  assess  a  bank's  record 
of  meeting  communify  credit  needs,  and 
how  the  FDIC  wrotdd  take  such 
assessment  into  account  when 
evaluating  various  types  of  applications 
for  deposit  fiacilities. 

On  May  4. 1995.  the  FDIC  published 
joinUy  with  the  agencies,  significant 
amendments  to  part  345  of  the  HDICs 
rules  and  regulations  (60  FR  22156). 
Subsequent  tarhniral  amendments  were 
made  to  part  345  and  published  in  the 
Federal  KegiatBr  on  December  20. 1995 
(60  FR  66048)  and  May  10,  1996  (61  FR 
21362),  respectively.  Part  345  of  the 
FDKTs  rules  and  regulations,  as 
amended,  reduces  unnecessary 
r^ulatmy  burdrai  and  replaces  the  12 
assessment  fiactors  contained  in  the 
1979  rule  and  Statement  of  Policy  with 
a  more  performance-based  evaluation 
process  to  assess  a  bank's  record  in 
meeting  the  credit  needs  of  its 
community,  including  low-  and 
moderate-income  neighboihoods.  The 
new  regulation  was  phased  in  over  a 
two-year  period  beghming  July  1, 1995. 
Cte  July  1. 1997,  all  remaining  portions 
of  the  rule  became  e£Eective  and  all 
insured  state  nonmember  banks  are  now 
evaluated  under  the  new  CRA 
perfiormance  tests. 

As  part  of  the  Corporation's  regulatory 
review  project  required  by  section 
303(a)  of  CDRIA,  the  Board  has 
reviewed  the  Statement  of  Policy  and 
determined  that  the  supervisory 
guidance  contained  in  it  has  been 
rendered  obsolete  by  the  amendment  of 
part  345  and  should  be  rescinded. 
Furthermore,  the  Board  concludes  that 
rescission  of  this  Statement  of  Policy 
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would  further  the  goal  of  section  303(a) 
of  CDRIA  of  removing  inconsistencies 
and  outmoded  and  duplicative 
requirements. 

Rescission  of  this  Statement  of  Policy 
does  not  reflect  any  substantive  change 
in  the  FDIC's  supervisory  attitude 
toward  insured  state  nonmember  banks' 
compliance  with  the  Community 
Reinvestment  Act  and  part  345. 

For  the  foregoing  reasiuis,  the 
Statement  of  Policy  is  ber^iy  rescinded. 

By  order  of  the  Board  of  Directors. 

Dated  at  WashingtcHi,  D.C  this  6th  day  of 
October,  1997. 

Federal  Deposit  iDsuranca  CoiporBtian. 
lakartE-FaMBaii. 
EjBBCutiv9  Secr&taiy. 
(FR  Doc  97-27518  Filed  10-16-07;  8:45  am) 


Federal  Deposit  Insuianoe  Coipacatioa. 

JaBss  D.  Ltflane, 

Deputy  Executive  Secntaiy. 

(FR  Doc.  97-27690  Hied  lO-lS-07: 10:14 

am] 


FEDERAL  DEPOSIT  M8URANCE 
CORPORATKM 

SunaMne  Ad  MoeHng 

Pursuant  to  the  provisions  otihe 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b).  notice  is  hereby  given  thatt 
at  10K)3  a.m.  on  Tuesday,  October  14, 
1997,  the  Board  of  Directora  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  nulling  the  meeting,  the  Board 
determined,  on  motion  of  John  F. 
Downey,  acting  in  the  place  and  stead 
of  Director  Nic^ls  P.  Retsinas  (Director. 
Office  of  Thrift  Supervision),  seconded 
by  Julie  L.  Williams,  acting  in  the  place 
and  stead  of  Eugeoe  A.  Ludwrig 
(Comptroller  of  the  Currency), 
conctmed  in  by  Director  Joseph  H. 
Neely  (Appointive),  and  Acting 
Chairman  Andrew  C.  Hove,  Jr.,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  leas  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (cK4). 
(c)(6).  (c)(8),  (c)(9)(A)(ii),  (cH9)(B)  and 
(cKlO)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(cH2). 
(cK4).  (c)(6).  (cM8).  (cK9)(AMii).  (c)(9)(B). 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  N.W..  Washington, 
D.C 

Dated:  Octoberl4. 1997. 


FEDERAL  MARITIME  COMM»SION 

Nolioe  of  Agreement^)  RIed 

The  Commianon  hereby  gives  notice 
of  the  filing  of  the  follovring 
agreement(s)  under  the  Supping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Seoetaiy. 
Federal  Maritime  Commission, 
Washingtcm.  DC  20573,  widiin  10  days 
of  the  date  this  notice  appears  in  the 


Agreement  No.:  224-201036. 

Title:  Port  of  New  Orieans/Maritrwd, 
bic  Lease  Agreement 

Forties: 

The  Board  of  CommissicHierB  of  the 
Port  of  New  Orieans  ("Put") 

Maritrend.  Inc.  ("Maritrend") 

Synopsis:  The  proposed  Agreement 
authorities  the  Port  to  lease  to  Maritrend 
9.33  acres,  and  in^HOvemoiti  thereon, 
at  the  Port's  Alaho  Street  fodlities  for  a 
period  of  one  year,  with  the  option  to 
extend  the  lease  for  two  additional 
renewal  periods  of  one  year  each. 

Dated:  October  10. 1907. 

By  Older  of  the  Fedenl  Maritime 
Conunission. 
lawMaMaiVhy. 
Assistant  Secretary. 
[FR  Doc.  97-27533  Filed  10-16-07;  8:45  am] 


Avenue,  Suite  203,  Rosemaad,  CA 
91770.  Officers:  Amy  Choi,  President, 
Tracy  Cheuk-See  Chan,  Vice  President 

Bestway  Shipping,  Inc..  269  E.  Redondo 
Beach  Blvd.,  Gardena.  CA  90248. 
Officer  Hairy  Hjrungntk  Choi. 
President 

m  Star  Frei^t  Services,  Inc.,  140 
Eastern  Avenue.  Chelsea.  MA  02150. 
Officers:  Mikhail  Kravetddl. 
President.  Joseph  A.  Scali.  Treasurar 

Asian  Pacific  Logistics,  23202  Audrey 
Avenue,  Torrance,  CA  90505.  Paul 
Yoon.  Sole  Proprietor 

Unlimited  Logistics,  2395  (kltner  Road. 
Smithfield.  KY  40068.  Martha  A. 
Works 

Pacific  Shipping  Company.  1011 
Klickitat  Way,  Suits  203,  Seattle.  WA 
98134.  Officers:  Kim  Knise.  Prasidant. 
James  G.  Rosselot,  Vice  Prmident 

MoRNnor  International  Frm^t 
Forwarders  Inc..  8262  N.W.  14th 
Street,  Miami.  FL  33126.  Offkan: 
Maricel  Baith.  President.  Malta  Baitk. 
Operations  Director 

(^rnrdian  Uoving  and  Storage  Co.,  Inc. 
d/b/a  Guardian  International 
Forwarders,  1901  Li^  Stnet. 
Baltimore.  MD  21202.  Officers: 
Eugene  W.  Smoot.  President.  Mario  S. 
Smoot.  Vice  President 

Global  Marine  Services.  Inc..  2085 
Talleyrand  Avenue,  Building  "A", 
P.O.  Box  2239,  Jacksonville,  FL 
32206,  Officers:  Carlton  H.  Spance, 
Director,  Jeffrey  C  Spence.  Director/ 
President 

Dttad:  October  10, 1997. 
laMUaMvphgr, 

Assistant  Seuebuy. 

[FR  Doc  97-27534  Filed  10-16-07;  8:45  am] 


I  Ffoighl 

Notice  is  hereby  given  that  the 
following  applicants  have  file  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
fbnvarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington.  DC  20573. 
Esprit  International  Shipping  Combined 

Transport.  Irtc..  7940  E.  Garvey 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  NoHcm; 
AcquWttons  of  Sharaa  of  Bmks  or 
Bank  Holding  Companiaa 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(jK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
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of  the  Boaid  of  Governors.  Comments 
must  be  received  not  later  than  October 
30. 1997. 

A.  Federal  Renrre  Bank  of  develaiid 
QeCEvy  Hirsch.  Banking  Supervisor) 
1455  East  Sixth  Street.  Qeveland.  Ohio 
44101-2566: 

1.  BiUy  Miller  Smith,  Hindman. 
Kentucky;  Marcia  Lawrence,  Lexington. 
Kentucky;  Valerie  Smith  Hartley. 
Pikeville,  Kentucky:  Tracey  Smith 
Weinbog,  Hindman,  Kentucky;  Carew 
Smith  Barley,  Pikeville.  Kentucky; 
Benjamin  Lee  Smith.  Aichbold,  Ohio; 
Stuart  Gianby  Smith,  Lebum,  Kentucky; 
Dirk  Smith  Trust.  Hindman.  Kentucky; 
William  Dirk  Smith.  Hindman. 
Kentuck]r.  William  Samuel  Smith. 
Archbold.  Ohio;  National  City  Bank. 
Trustee  for  U/W  Philip  Lawrence, 
Cleveland,  Ohio,  collectively  referred  to 
as  the  Smith  Family;  to  acquire  voting 
shaiea  of  Hindman  Bancshares,  Inc.. 
Hindman.  Kentucky,  and  thoeby 
indirectly  Hindman  Bank.  Hindman. 
Kentucky. 

B.  Fedhral  laHTve  Bank  •£  Saa 
Vnmdmcn  (Pat  Manfaall.  Manner  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco,  California  94105-1579: 

1.  Wendell  A.  Jacobson,  Fountain 
Green,  Utah;  to  acquire  additional 
voting  shares  of  Bank  of  ^tfaraim. 
Ephraim.  Utah. 

Bond  of  Goveraon  of  dw  Federal  RsMrra 
System.  Octotiar  10. 1997. 

WiOiaM  W.  WrOn. 

Secntary  of  the  Board. 

[FR  Doc  97-27510  Filed  10-18-97;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 

FoniMllofw  o(.  AcquWOons  by.  «nd 
MM^mof  BOTk  HoMbig  ConfMnlM: 
CofTKlion 

This  notice  corrects  a  notice  (FR  Doc. 
07-26546)  published  on  p^e  52339  of 
the  issue  for  Tuesday.  October  7, 1997. 

Under  the  Federal  Reserve  Bank  of 
Dallas  heading,  the  entry  for  Amador 
Merger  Corporation.  Las  Cruces.  New 
Mexico,  is  revised  to  read  as  follows: 

A.  Fmimnl  taaaiiu  Bank  of  DaUaa 
K^enie  D.  Short  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Amador  Afef^erCorTNmition,  Las 
Chicea.  New  Mexico;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  Amador  Bancshares.  Inc., 
Las  Cnices.  New  Mexico,  and  thereby 
indirectly  acquire  Citizens  Bank  of  Las 
Cnicaa.  Las  Cruces,  New  Mexico. 

Comments  on  this  application  must 
be  received  by  October  31. 1907. 


Board  of  Governors  of  the  Federal  Reserve 
System,  October  10. 1997. 

Wiiliea  W.  WUas. 

Secretaiyofthe  Board. 

[FR  Doc.  97-27508  Filed  10-16-97;  8:45  am] 
>OOKati*«i-F 


FEDERAL  RESERVE  SYSTEM 

Fornwtiorw  of.  Acquisitions  by,  end 
Mergers  of  Bank  Hoidtfig  CooifMniss 

The  compuiies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  bslow. 

The  applications  listed  below,  aa  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  recaived  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  latw  than  November  10 
1997. 


A.  Fed— 1  Biwii  m  Bank  of  Chfcago 

(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Qdc^o. 
Illinois  60690-1413: 

1.  Fidelity  Ban  Corporation. 
Independence,  Iowa;  to  acquire  100 
percent  of  the  voting  shares  of  Benton 
County  Savings  Bank.  Norway,  Iowa. 

Board  of  Goveniors  of  the  Federal  Boaerve 
System,  October  10. 1997. 

WUIiaaW.WUaa, 

Secretary  of  the  Board. 

(FR  Doc.  97-27509  Filed  10-18-97;  8:45  am) 

ICO0Cttl»«1.€ 


FEDERAL  RESERVE  SYSTEM 
Surtsltine  Act  MseUng 

AGENCY  HOLOMQ  THE  MEETMQ:  Board  of 
Governors  uf  the  Federal  Reserve 
System. 

TME  AND  DATE:  10:00  a.m.,  Wednesday. 
October  22,  1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington.  DC  20551, 
STATUS:  Qosed. 

mattehs  to  be  conscered: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  ResOTve 
S]fstem  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting 
CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  caU 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  15. 1997.  •<<  -'l      -^    • 

T — "-T  T  JnhMiie.  •'       >' 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-27702  Fitod  10-15-97;  11:34 
am) 


FEDERAL  TRADE  COMMISSION 

Submission  for  0MB  Review, 
Comment  Request 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Submission  for  OMB  review; 
commmt  request 


':  The  FTC  has  submitted 
information  collection  requiranents 
associated  with  the  Alternative  Fuel 
Rule,  16  CFR  part  309.  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  imdm  the 
PaperworiiL  Reduction  Act  of  1995  (PRA) 
(44  U.S.C.  3501-3520).  On  July  25. 
1997,  the  FTC  solicited  comments  from 
the  public  concerning  these  information 
collection  requirements,  and  provided 
the  information  specified  in  5  CFR 
1320.5(aKl)(iv).  62  FR  40089.  No 
comments  were  received.  The  current 
OMB  clearance  for  these  requirements 
expires  on  November  30. 1997.  The  FTC 
has  requested  that  OMB  extend  the  PRA 
clearance  through  November  30,  2000. 
DATES:  Comments  must  be  filed  by 
November  17, 1997. 
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ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3228,  Washington,  D.C.  20530, 
ATTN:  Edward  Qarke,  Desk  Officer  for 
the  Federal  Trade  Commission. 
Comments  may  also  be  sent  to  Elaine  W. 
Crockett.  Attorney,  Office  of  the  General 
Counsel.  Room  598,  6th  St.  and 
Pennsylvania  Ave.,  N.W.  20580, 
telephone:  (202)  326-2453;  fax:  (202) 
326-2477;  e-mail  ecrockettftc.goVi 
FOR  FURTHER  SS^MMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  extensions  of  the 
information  requirements  should  be 
addressed  to  Elaine  W.  Crockett  at  the 
address  ^sted  above. 
SUPPLBfBIT  ARY  MRMMATION:  Title: 
Alternative  Fuel  Rule,  16  CFR  part 
309— (OMB  Control  Number  3084- 
0094>— Extension.  On  May  9. 1995.  the 
Commission  issued  the  Ahamative  Fuel 
Rule,  which  requires  disclosure  of 
specific  information  on  labels  posted  on 
fiiel  dispensers  for  non-liquid 
alternative  fuels,  and  on  labels  on 
alternative  fueled  vehicles  (AFVs).  To 
ensure  the  acctuacy  of  the  labeling 
disclosures,  the  Rule  also  requires  that 
sellers  nuintain  records  substantiating 
the  product-specific  disclosiues  that 
they  include  on  these  labels.  The 
labeling  requirements  provide 
consumers  with  reliable  and  comparable 
information  about  the  fiiel  ratings  of 
similar  tjrpes  of  fuel  and  altamative 
fueled  vehicles.  The  primary  purpose  of 
the  recordkeeping  requirements  is  to 
preserve  evidence  of  compliance  with 
the  Rule. 

Burden  statement  The  Rule,  which 
primarily  establishes  fiiel  rating 
determination,  certification,  labeling, 
and  recordkeeping  requirements, 
imposes  burden  on  the  alternative 
vehicle  fuel  industry  and  the  alternative 
fuel  vehicle  manufacturing  indtistry. 
When  the  Rule  was  issued  in  1995,  the 
FTC  found  that  the  non-liquid 
alternative  vehicle  fuel  industry 
consisted  of  approximately  1 ,600 
membos,  of  which  approximately  1.300 
import,  produce,  refine,  distribute  or 
retail  compressed  natural  gas  to  the 
public  for  use  in  alternative  fueled 
vehicles.  The  FTC  also  estimated  that 
approximately  50  industry  members 
manufacture  or  distribute  electric 
vehicle  fiiel  dispensing  systems  and  that 
no  more  than  250  companies  retail 
electricity  to  the  public  through  electric 
vehicle  fuel  dispensing  systems.  As  to 
the  alternative  fiieled  vehicle  industry, 
the  FTC  found  that  approximately  58 
companies  manufactured  such  vehicles 
and  were  subject  to  labeling  and 


recordkeeping  requirements.  Staff  at  the 
Department  of  Energy  inform  us  that  the 
current  numbers  for  both  industries  are 
approximately  the  same  as  they  were  in 
1995. 

1095  Non-Liquid  AltematiYe  Fori 
Burden  Hour  Estimates 

Determination  and  Certification:  In 
1995,  staff  estimated  that  the  Rule's  fiiel 
rating  determination  requirements  and 
the  Rule's  fuel  rating  certification 
requirements  would  aSect 
approximately  350  industry  members 
which  produce  natural  gas  and 
distribute  and  manufactiire  electric 
vehicle  fuel  dispensing  systems. 
Labeling:  Staff  also  estimated  that 
labeling  requirements  would  affect 
approodmately  nine  of  every  ten 
industry  monbers  (or  1.400  members), 
but  the  number  of  affected  members 
would  decrease  in  subaequent  yeara 
because  labels  may  remain  efiiective  for 
several  years.  RecordkeepingfSXaS 
estimated  that  all  1,600  industry 
members  would  be  subject  to  the  Rule's 
recordkeeping  requirements. 

1095  Attaraative  Fueled  Vahkia 
Bnraen  Hour  1 


Labeling:  Producing:  In  1995.  staff 
estimated  that  there  were  approodmately 
350.000  AFVs.  consisting  of  36  models. 
Staff  rounded  the  number  of  models  to 
40  to  allow  for  the  introduction  of  new 
AFV  models  into  the  marketplace. 
Further,  staff  estimated  2.5  hours  as  the 
average  time  required  to  produce  labels 
for  each  of  the  40  models.  Labeling: 
Posting:  Staff  estimated  the  average  time 
to  comply  with  the  posting 
requirements  to  be  2  minutes  for  each  of 
the  350.000  vehicles.  RecorxUaeeping: 
Staff  estimated  that  all  58  manufacturers 
would  require  30  minutes  to  comply 
with  the  Rule's  recordkeeping 
requirements.  Accordingly,  in  1995, 
btiiden  hours  were  calculated  aa 
foUows: 

Fuel  Rating  Determination:  2  hours  x 
350  industry  members  =^  700  buiden 
hours. 

Fuel  Rating  CerUfication:  24  hours  x 
350  industry  members  =  8.400  burden 
hours. 

Labeling:  1  hour  x  1,400  industry 
members  =  1,400  burden  hours. 

Recordkeeping  associated  yrith  fuel 
rating  determination  and  certification:  6 
minutes  x  1,600  industry  menibers  =160 
hours. 

AFV  labeling:  producing:  2.5  hours  x 
40  models  -100  burden  hours;  posting: 
2  minutes  x  350,000  AFVs  =  1 1.667 
burden  hours;  recordkeeping:  30 
minutes  x  58  industry  members  =  29 
buiden  hours. 


Total  1995  burden  hours:  22,500 
(rounded). 

1997  Burden  Hour  Eitimates 

In  1997,  all  of  the  requirements 
related  to  the  proceaaes  involved  in  fuel 
rating  determination,  certification, 
labeling,  and  recordkeeping  remain  the 
same.  We  have,  however,  reduced  the 
1995  total  burden  estimate  of  22.500 
hours  because,  as  stated  in  the  original 
application  for  PRA  clearance,  it  is  now 
and  alyrays  has  been,  common  practice 
for  indu^ry  members  to  determine  and 
monitor  fuel  ratings  in  the  normal 
course  of  their  busings  activities.  This 
is  because  industry  mpmbers  must  know 
and  *^'»t'"T"i"<»  the  fuel  ratings  of  thAjr 
products  in  order  to  monitor  quality  and 
to  decide  how  to  maricet  them. 
"Burden"  for  OMB  purposes  is  defined 
to  exclude  effort  that  vmiuld  be 
expended  regardless  of  any  regulatory 
requirement  5  CFR  1320.2(b)(2). 

One-time  letters  of  certification  or  the 
use  of  permanent  marks  or  labels  on 
electric  vehicle  fuel  dispensing  systems 
may  be  used  once  and  thereafter  remain 
in  effact  for  several  years.  Also.  &e 
specifications  for  labels  were  designed 
to  produce  a  label  that  would  withstand 
the  elements  for  several  jrears. 
NonethelMs,  there  is  still  some  burden 
associated  with  producing,  distributing, 
posting,  and  maintaining  new  labels. 
There  also  will  be  some  burden 
associated  with  new  or  reviaed 
cotification  of  fuel  ratings.  The  harden 
on  vehicle  manufacturers  will  be  less 
because  label  production  will  be  needed 
ka  only  a  few  models  and  because  only 
newly-manufactured  vehicles  will 
reqiure  label  poating.  Acconlingly,  we 
have  calculated  the  revised  burden  hour 
estimates  as  follows: 

(Fuel  Rating  Determination  numbers 
are  no  longer  applicable  because  these 
numbers  are  no  longer  associated  mith 
start-up  costs  and  are  detamined 
during  the  ordinary  course  of  business). 

Fueid  Rating  Certification:  1  hour  x 
350  industry  members  =  350  burden 
hours. 

Labeling:  1  hour  x  280  industry 
members  =  280  burden  hours.  (This 
calculation  assumes  that  ordy  20%  of 
1.400  industry  members  will  be  affected 
because  it  is  unnecessary  to  replace 
Jobeb  each  year.) 

Recordkeeping  associated  with  fuel  rating 
detamination  and  certification:  6  minutes  x 
1.600  industry  members  -  160  burden  hours. 

AFV  labeling:  producing:  2.5  hours  f 
5  new  models  per  year  =  1 2.5  burden 
hours;  posting:  2  minutes  x  20.000  new 
AFVs  per  year  =  667  burden  hours.  (The 
number  of  new  AFVs  pa  year  was 
determined  after  discussions  with  staff 
at  the  Departatent  of  Energy.); 
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ncordkeepiitg:  30  minutes  x  58  indvmtiy 
manben  =  29  burden  hours. 

Total  1997  burden  hours: 
approximately  1,500  (rounded). 

To  re-emphasize,  the  FTC  is  not 
■nending,  nor  is  it  in  the  process  of 
•mending,  the  Alternative  Fuel  Rule. 
The  burden  hours  associated  with  the 
Rule  have  been  recalculated  because,  as 
originally  anticipated  when  the  Rule 
was  promulgBted  in  1995,  many  of  the 
infionnation  collection  requirements 
collection  requirements  and  the 
originally-estimated  hours  were 
associated  with  one-time  start  up  tasks 
of  implementing  itnnlaiil  «yt«»tn«  and 
processes.  In  addition,  the  FTC  has 
rediiced  the  estimated  biirden  hours 
because  the  industry  complies  with 
many  of  these  raquiremoits  in  the 
(vdinary  course  of  business  and,  as 
stated  ^ve,  the  definition  of  "burden" 
excludes  effort  that  wrould  be  expended 
ragudless  of  any  regulatofy 
tequiranenL  5  CFR  1320.:^X2). 
1A.V1 


rCotowai. 
(FR  Doc  97-27830  FOed  lO-lft-97:  S:4S  am] 


OEPARTMBfT  OF  HEALTH  AND 
HUMAM  SERVICES 


Conkoland 


HMpllil  MKllon  CofMral  PracHcM 


In  accardance  with  section  10(aX2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Mune:  Hospital  Infection  Control 
Practices  Advisory  Committee 
(HICPAC), 

Times  and  Dates:  8:30  ajn.-5  p.m.. 
November  17, 1997  and  8:30  ajn.-l 
pjn..  November  18. 1997. 

Place:  Centers  for  Disease  Control  and 
Pievoition,  Building  16.  Room  1107/ 
1107A.  1600  Clifton  Road.  NE.  Adanta. 
Georgia  30333. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  In  addition 
to  the  Committee,  the  room  will 
accommodate  approxiinately  25  guests. 

Purpose:  The  Committee  is  charged 
with  providing  advice  and  guidance  to 
the  Secretary,  the  Assistant  Secretary  for 
Health,  the  Director,  CDC,  and  the 
Director.  Naticnal  Center  for  Infioctious 
Diseases  (NOD),  regarding  (1)  the 
practice  of  hospital  infection  control;  (2) 
strategies  for  surveillance,  prevention, 
and  omtrol  of  nosocomial  infections  in 
US.  hospitals;  and  (3)  updating 


guidelines  and  other  policy  statements 
regarding  prevention  of  nosocomial 
infections. 

Matters  to  be  Discussed:  Agenda  items 
will  include  an  overview  of  Stiatraic 
Direction  of  HKPAC;  a  review  of  £e 
public  response  to  the  Draft  Guideline 
for  Infection  Control  in  Hospital 
Personnel;  a  review  of  the  second  draft 
of  the  Guideline  for  Prevention  of 
Surgical  Site  Infections:  and  a  review  of 
CDC  activities  of  interest  to  the 
Committee. 

Agenda  items  are  sul^ect  to  change  as 
priorities  dictate. 

Confoct  Pason  for  More  Infcmnation: 
Michele  L.  Pavson.  MJ)..  Medical 
Epidemiologist  Investigation  and 
Prevention  Branch,  Hospital  Infections 
Program.  NOD.  CDC.  1600  Clifton  Road, 
NE.  M/S  E-69,  AtlanU.  Georgia  30333. 
tefephone  404/639-6413. 

Dated:  October  8. 1997. 
Caraly>J.lMS>ll. 

Dinctor.ManagBtneatAnafysiMaadSerncm 
Offke.Centan  for  Diseam  Control  and 
Pt99entiou  (CDC). 

(FR  Doc.  97-27568  FUad  10-16-47;  8:45  ami 


DEPARTMENT  OF  HEALTH 
HUMAN  SERVICES 


for 


Control  snd 


Nolio#of 

The  National  Center  for 
Environmoital  Health  (NCEH)  of  the 
Centers  for  Disease  Control  anH 
Prevention  (CDC)  announces  the 
following  meetings. 

Mune:  Workshop  on  Screening  and 
Tracking  Systems  for  Early  Hearing 
Detection  and  Intervention  (EHDI). 

Times  and  Dates:  8  a.m.-5  pjn.. 
October  22. 1997;  8:30  ajn.-l  p.m.. 
October  23. 1997;  8  a.m.-5  p.m., 
December  11, 1997;  8:30  ajn.-l  pjn., 
December  12,  1997. 

Place:  Sheraton  Colony  Square  Hotel, 
188  14th  Street,  NE,  Atlanta.  Geoigia 
30346.  Telephone  404/892-6000  or  800/ 
422-7865. 

Status:  Meetings  will  be  open  for 
participation  by  anyone  with  an  interest 
in  EHDI  data  systems. 

Purpose:  To  explore  the  feesibiiity  of 
an  integrated  data  management  and 
tracking  system  for  heering  impairment 
and  other  childhood  disabilities. 
Participants  will  review  the  evidence 
and  issues  related  to  a  public  health 
decision  to  screen  all  infents  and  will 
discuss  ways  in  which  early  hearing 
detection  and  intervention  could  be 
implemented. 


Matters  to  be  Discussed:  Invited 
Speakers  will  present  issues  and 
describe  existing  systems.  Topics  to  be 
discxissed  during  the  meetings  include 
(1)  evidence  related  to  the  screening  of 
all  infemts  for  hearing  impairment;  (2) 
current  developments  in  tracking 
sjrstems  for  childhood  disdnlitfes;  (3) 
issues  to  be  considered;  (4)  whether  a 
centralized  tracking  system  developed 
for  EHDI  can  contribute  to  an  int^ated 
data  management  system  of  childbood 
disabilities. 


CONTACT  PBWM  FOR  MORE  MFOfMATIdC 
June  Holstrum,  Ph.D.,  Division  of  Birth 
Defects  and  Developmental  Disabilitiea. 
CDC,  NCEH,  4770  Buford  Highway,  NE. 
M/S  F-15,  Atlanta,  Georgia  30341,  »- 
mail:  ehdittcdc.gov,  telephone  770/488- 
7401.  bx  770/488-7361. 

Datad:  October  8. 1997. 
Canlya|.Rasseil, 

Dinctor.klanamBment  Analysts  and  Serncas 
Office  Cantenpr  Disease  Caatml  and 
Prevention  (CDC). 

(FR  Doc  97-27571  TOod  10-16-97: 8.-45  ami 


DEPARTMBfT  OF  HEALTH  AND 
HUMAN  SERVICES 

AdministFMfon  for  ChNdTM  and 
FanriHM 


iNa9»i2-f7S| 
AdmmistraUon  for  NaHv*  AnMrteans; 


Availability  of  Financial  Assistance  for 
the  Mitigation  of  Environmental  Impacts 
to  Indian  Lands  Ehie  to  Department  of 
Defense  Activities 

On  September  5, 1996,  in  Vol.  61.  No. 
173  of  the  Federal  EegiatBr,  pages  46994 
to  46999,  the  Administration  for  Native 
Americans  announced  the  "Availability 
of  Finance  Assistance  for  the  Mitigation 
of  Environmental  Impacts  to  Indian 
Lands  due  to  Department  of  Defense 
Activities".  For  purposes  of  this 
program  announcement,  Indian  land  is 
defined  as  all  lands  used  by  American 
Indian  tribes  and  Alaska  Native  villages. 

Two  deadline  dates  for  submission  of 
applications  were  published  in  this 
announcement  NovembOT  8, 1996  and 
November  7,  1997.  This  notice  serves  as 
a  reminder  for  the  November  7,  1997 
deedline  for  submission  of  applications. 

Dated:  October  10. 1997. 

Gary  N.  riwMst 

Coauniasioner,  Adaiiniatratkm  for  Natnm 
Americana. 

(FR  Doc.  97-27619  Filed  10-16-97;  8:45  am) 

oooc  4ia«-ai-« 
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D^AirrMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DocktlNo.9SN-007(q 

Hadviga  Herman;  Dabarmant  Ordor 

AOeiCV:  Food  and  Drag  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Ms.  Hedviga  Herman,  1326 
42d  St.  Brooklyn.  NY  11219,  from 
providing  sovices  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  FDA  bases 
this  order  on  a  finriing  that  Ms.  Herman 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 
regulation  of  a  drug  product  under  the 
act.  Ms.  Herman  has  failed  to  request  a 
hearing  and.  therefore,  has  waived  her 
opportunity  for  a  hearing  concerning 
this  action. 

ffFECnVE  DATE:  October  17, 1997. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parkla%vn  Dr..  rm.  1-23,  Rockville.  MD 
20657. 


FOR  FURTHER  WTORMATIOM  CONTACT: 

Christine  F.  Rogers,  Center  for  Drug 

Evaluation  and  Research  (HFD-7),  Food 

and  Drug  Administration,  5600  Fishers 

Lane,  Rockville.  MD  20857.  301-594- 

2041. 

SUPKEMENTARY  arORMATKM: 

I.  Background 

On  September  23. 1994,  the  United 
States  District  Court  for  the  District  of 
Maryland  entered  judgment  against  Ms. 
Hedviga  Herman  for,  among  other 
counts:  (1)  One  count  of  introducing 
adulterated  drugs  into  interstate 
commerce,  a  Federal  felony  offense 
under  21  U.S.C  331(a)  and  333(aK2):  (2) 
one  count  of  introducing  unapproved 
new  drugs  into  interstate  commerce,  a 
Federal  felony  offense  under  21  U.S.C. 
331(d)  and  333(a)(2);  and  (3)  one  count 
of  obstruction  of  an  agency  proceeding, 
a  Federal  felony  offnise  under  18  U.S.C 
1505. 

As  a  result  of  these  convictions,  FDA 
served  Ms.  Herman  by  certified  mail  on 
February  20, 1996,  a  notice  proposing  to 
permanently  debar  her  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application,  and  offered  her  an 
opportunity  for  a  hearing  on  the 


proposal.  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(B)  of 
the  act  (21  U.S.C  335a(a)(2)(B)),  that  she 
was  convicted  of  a  felony  under  Federal 
law  for  conduct  relating  to  the 
regulation  of  a  drug  product.  Ms. 
Herman  was  jnovided  30  dajrs  to  file 
obiections  and  request  a  hearing.  Ms. 
Herman  did  norrequest  a  hearing.  Her 
failure  to  request  a  hearing  constitutes  a 
waiver  of  her  opportunity  for  a  heering 
and  a  waiver  of  any  contentions 
concerning  her  dd>arment 

n.  Findings  and  Order 

Therefore,  the  Director,  Center  for 
Drug  Evaluation  and  Research,  under 
section  306(aM2)(B)  of  the  act,  and 
under  authority  del^ated  to  her  (21 
CFR  5.99),  finds  that  Ms.  Hedviga 
Herman  has  been  convicted  of  a  felony 
under  Federal  law  for  conduct  relating 
to  the  r^ulation  of  a  drug  product. 

As  a  result  of  the  forgoing  finding. 
Ms.  Hedviga  Herman  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  poading  drug  product  application 
under  section  505,  507,  512,  ot  802  of 
the  act  (21  U.S.C  355, 357,  360b,  or 
382),  or  undCT  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C  262), 
effective  Octc^r  17, 1997  (sections 
306(cMl)(B)  and  (cX2XAMii)  and  201(dd) 
of  the  act  (21  U.S.C  321(dd))).  Any 
person  writh  an  ^proved  or  pending 
drug  product  application  who 
knowingly  uses  the  services  of  Ms. 
Herman,  in  any  capacity,  during  her 
period  of  debument  will  be  subject  to 
civil  money  penalties  (section  307(aM6) 
of  the  act  (21  U.S.C  335b(aX6))).  If  Ms. 
Herman,  during  her  period  of 
d^nrment  provides  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application, 
she  will  be  subject  to  civil  money 
penalties  (section  307(aK7)  of  the  act). 
In  addition,  FDA  will  not  accept  or 
review  any  abbreviated  new  drug 
applications  submitted  by  or  with  the 
assistance  of  Ms.  Herman  during  her 
period  of  debarment 

'  Any  application  by  Ms.  Herman  for 
termination  of  debarment  imder  section 
306(dM4)  of  the  act  should  be  identified 
with  Docket  No.  95N-0070  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  pjn., 
Monday  through  Friday. 


Dated:  October  1. 1997. 

JaBBl  WoOOCOOCt 

DtTBCtor,  Center  for  Drug  Evahiation  and 

Reaaarch. 

[FR  Doc.  97-Z7586  Filed  10-18-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatrallon 


[DoclNlNe.9f7F-0tt1] 


Toannona  raiai 

Of  rooa  Mianiva  rauuuii 

AOCNCY;  Food  and  Drtig  Administzatioa. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Yoshitomi  Fine  Chemicals,  Ltd., 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  Di-tert- 
butylcresyl  phosphonite  condensation 
product  with  biphenyl  for  use  as  an 
antioxidant  and^or  stabilizer  for  olefin 
polymers  intended  for  use  in  contact 
with  food. 


FOR  RIRTNER  MPORMATXM  CONTACT: 
H(»tense  S.  Macon,  Caiter  for  Food 
Safisty  and  Applied  Nutrition  (HFS- 
205),  Food  and  Drug  Administration. 
200  C  St  SW.,  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMBTTARY  WTORMATION.  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(bK5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  7B4557)  has  been  filed  by 
Yoshitomi  Fine  Chemicals,  Ltd.,  6-9 
Hiranomachi  2-ch(une,  Chuo-ku,  Osaka 
541,  Japan.  The  petition  propoees  to 
amend  the  food  additive  regulations  in 
§  178.2010  Antioxidants  and/or 
atabili*ers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
Di-tert-butylcresyl  pho^honite 
condensation  product  with 
biphenyLproduced  by  the  condensatimi 
of  2,4-di-tert-butylcresol  with  the 
Friedel-Crafks  addition  {noduct  of 
phosphorous  trichloride  and 
biphenyljor  use  as  an  antioxidant  and/ 
(v  stabilizer  for  olefin  polymers 
intended  for  use  in  contact  with  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  effsct  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 
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Oatad:  September  23. 1997. 
AkaM-bUs, 

Director.  Office  ofPnmarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  97-27532  Hfed  10-16-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anti-lnfactiva  Drugs  Advisory 
Committee;  Notice  of  Meeting 


r:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Admijiistration 
(FDAJ.  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Anti-Infiactive 
Ikugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  {irovide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  19  and  20. 1997,  8 
ejn.  to  5:30  pjn.;  and  November  21, 
1997,  8  a.m.  to  2  p.m. 

Location:  Holiday  Inn.  Versailles 
Ballrooms  lU  and  IV,  8120  Wisconsin 
Ave.,  Bethesda.  MD. 

Contact  Pmson:  Ermona  B. 
McGoodwin  or  Danyiel  A.  D" Antonio, 
Cmter  for  Drug  Evaluation  and  Reseerch 
(HFD-21).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5455.  or 
FDA  Advisory  Committee  InflDrmation 
Line.  1-800-741-8138  (301-443-0572 
in  the  Washington.  DC  area),  code 
12530.  Please  call  the  Information  I.ino 
for  up-to-date  information  on  this 
meeting. 

Agenda.  On  November  19. 1997.  the 
committee  will  discuss  issues  relating  to 
the  development  of  fluoroquinolones  for 
use  in  pediatric  pwtients.  On  the 
morning  of  November  20.  1997,  the 
committee  will  discuss  new  drug 
^pUcation  (NBA)  50-585/S046. 
ceftriaxone  sodium  (Rocephin®  sterile 
vials.  Roche  Laboratories)  for  single 
doee  intramuscular  treatment  of  acute 
otitis  media.  On  the  afternoon  of 
Novonber  20. 1997,  the  committee  will 
discuss  NDA  20-799.  ofloxacin  otic 
(Floxin«.  Daiichi  Pharmaceuticals)  far 
treatment  of  otitis  externa,  chronic 
suppurative  otitis  media  with  perforated 
tympenic  membrane,  and  acute  otitis 
media  in  pediatric  patients  with 
tympanostomy  tubes.  On  November  21. 


1997,  the  committee  will  discuss  NDA 
50-753.  tobramycin  solution  for 
inhalation  (TOBI®,  PathoGenesis  Corp.) 
for  the  management  of  cystic  fibrosis 
patients. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  >^tten 
submissions  may  be  made  to  the  contact 
person  by  November  12,  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
pjn.  and  2  p.m.  on  November  19  and 
20.  and  between  approximately  11  a.m. 
and  12  m.  on  November  21.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  November  12, 
1997,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Conmiittee  Act  (5 
U.S.C  app.  2). 

Dated:  October  9. 1997. 


Deputy  Commisaioaer  for  Operations. 
(FR  Doc  97-27530  Filed  10-16-97;  8:45  am] 
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DEPARTMBfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administration 

Fsriphsral  and  Csntral  Nsrvous 
SyMam  Drags  Advisory  Committos; 
NottcsofMaaUiiy 

AQBIcr:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administntion 
(FDA).  The  meeting  will  be  open  to  the 
public 

Mune  of  Committee:  Periphoal  and 
Central  Nervous  S3rstem  Drugs  Advisory 
Committee. 

^•General  Function  trfthe  Committee: 
To  provide  advice  and 
reconmiendations  to  the  agency  on 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  Novembw  18  and  19. 1997,  8:30 
a.m.  to  5  p.m. 

Location:  Quality  Hotel.  Maryland 
Ballroom.  8727  Colesville  Rd.,  Silver 
Spring.  MD. 


Contact  Person:  Ermona  McGoodwin 
or  Danyiel  D' Antonio.  Center  for  Drug 
Evaluation  and  Research  (HFD-21). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-443-5455.  or  FDA  Advisory 
Committee  Information  Line,  1-AOO- 
741-8138  (301-44^-0572  in  the 
Washington,  DC  area),  code  12543. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  November  18,  1997,  the 
Committee  Mrill  discuss  the  evidence  of 
safety  and  effiectiveness  in  new  drug 
application  (NDA)  20-861.  Prosynap 
(lubeluzole  in)ection.  )anssen  Research 
Foundation)  fbr  the  treatment  of  acute 
ischemic  stroke  in  adults.  On  November 
19,  1997.  the  Committee  will  discuss  the 
evidence  of  safety  and  efiiectiveness  in 
NDA  20-764,  Lamictal  CD  Chewable 
Dispersible  Tablets  (lamotrigine,  Glaxo 
Wellcome)  for  the  treatment  of  the 
generalized  seizures  of  Lennox-Gastaut 
sjmdrome  in  pediatric  and  adult 
patients. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally,  or  in  writing,  on  issues  pending 
before  the  Committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  12,  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  on  Novembm- 18. 1997, 
and  between  9  a^n.  and  10  a.m.  on 
November  19.  1997.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  12,  1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evid«ice  or  argiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  app.2). 

Oatad:  October  9. 1997. 
Midwal  A.  Friadmaa. 
Deputy  Commissioner  for  Operations. 
(FR  Doc  97-27529  Filed  10-16-97;  8:45  am) 
I  COOC  41«S.M-F 


DEPARTMBfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drag  Administratton 

Advisory  Commltlaa  for 
Ptwrmacsmicsi  Sdsnoa:  Nottcs  of 


Food  and  Drug  Administration. 


HHS. 
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action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  vrill  be  open  to  the 
public. 

Mune  of  Committee:  Advisory 
Committee  for  Pharmaceutical  Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  11  and  12, 1997,  8:30 
a.m.  to  5:30  p.m. 

Location:  Quality  Hotel,  Maryland 
Room.  8727  Colesville  Rd..  Silver 
Spring,  MD. 

Contact  Person:  Kimberly  Littleton 
Topper.  Center  for  Drug  Equation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455. 
(FedEx— Chapman  Bldg.,  801 
Thompson  Ave.,  rm.  200,  Rockville,  MD 
20852).  or  FDA  Advisory  Committee 
Information  Line.  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12539.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  December  11. 1997,  the 
committee  will  discuss  the 
Biopharmaceutics  Classification  System, 
topicals-dermatological  drug  products, 
and  Narrow  Therapeutic  Index  Drugs 
and  relevance  to  product  quality  testing. 
On  December  12, 1997,  the  committee 
will  discuss  the  drug-drug  interaction 
studies,  and  bioequivalence  studies  that 
Call  to  meet  established  confidence 
intervals. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally,  or  in  writing,  on  issues  pending 
before  thd  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  1 ,  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
pjm.  and  2  p.m.  on  December  11, 1997. 
and  between  approximately  1:30  p.m. 
and  2  p.m.  on  December  12, 1997.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  Decembra^  1. 1997. 
and  submit  a  brief  statement  of  the 
general  natiire  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  {wesentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.Capp.  2). 


Dated:  October  9. 1997. 
Michael  A.  Friadaun, 

Deputy  Commissioner  for  Operatiotts. 

[FR  Doc  97-27531  Filed  10-16-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vstsrlnary  Msdicins  Advisory 
CommMss;  Nodes  of  Msstitig 

AOBICV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Veterinary 
Medicine  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
r^ulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  12  and  13, 1997,  8:30 
a.m.  to  4:30  p.m. 

Location:  Holiday  Iim.  Goshen  Room. 
Two  Montgomery  Village  Ave.. 
Gaithersburg.  MD. 

Contact  Person:  Jacquel]m  L.  Pace, 
Center  for  Veterinary  Medicine  (HFV- 
200),  Food  and  Drug  Administration, 
7500  Standish  PL.  Rockville.  MD  20855. 
301-594-5920.  FAX  301-594-4512.  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-6138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12546.  Please  caU  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
veterinary  medical  issues  related  to  the 
quality  standards  for  the  manufactiire  of 
animal  drugs,  such  as  current  good 
manufacturing  practices.  Requests  for 
the  tentative  questions  for  committee 
discussion  may  be  addressed  to  die 
contact  person  (address  above). 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  5. 1997.  Oal 
presentations  frt>m  the  public  wrill  be 
scheduled  between  approximately  1 
p.m.  and  3  p.m.  on  November  12,  1997. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desinng  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  November  5, 
1997.  and  submit  a  brief  statement  of 


the  general  nature  of  the  evidence  or 
arguments  they  wish  to  fuesent,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  dM 
approximate  time  requested  to  maka 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Conmdttee  Act  (S 
U.S.C  app.  2). 

Dated:  October  9. 1997. 

rnihiii  n  niifciaa 

Deputy  Commissioner  for  Operatkjns. 

[FR  Doc  97-27528  Filed  10-16-97;  8:45  an] 


DEPARTMENT  OF  HOUSWQ  AND 
URBAN  DEVELOPMENT 

CPodtMaFR  4216  N  ») 
Fsdsrai  Propsrty  SuRsbls  ss 

AGENCY:  Office  of  the  Assistant 
Secretary  fbr  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  tmderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  Johnston,  room  7256,  Departmmt  ■ 
of  Housing  and  Urban  DevelopmeDt, 
451  Seventh  Street  SW.  Washington.  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbera  are  not  toll-free),  or 
call  the  toll-free  Tide  V  informatian  Una 
at  1-800-927-7588. 


SUPPLEMENTARY  MFORMAT10N:  In 
accordaiu»  with  24  CFR  part  581  and 
section  501  of  the  Steward  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C 
11411).  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  ageiKues 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG(D.D.C). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
cat^ories:  Suit^le/available,  suitable/ 
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unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
revfewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  focilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
firom  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  nimiber.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  hsted  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  shovring  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beg^uiing  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Regiater,  the 
landholding  agency,  and  the  propoty 
number. 


For  more  information  regarding 
particular  properties  identified  in  this 
Notice  {i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Bartmra  Jenkins,  Air  Force  Real  Estate 
Agency,  (Area— Ml),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767-4184;  COE:  Mr.  Robert 
Swieconek,  Army  Corps  of  Engineers, 
Management  &  Pulaski  Bmlding,  Room 
4224.  20  Massachusetts  Avraue,  NW. 
Washington.  DC  20314-1000;  (202)  761- 
1749:  ENERGY:  Ms.  Marsha  Penhaker, 
Department  of  Energy,  Facilities 
Planning  and  Acquisition  Branch,  FM- 
20,  Room  6H-058,  Washington,  DC 
20585:  (202)  586-0426;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  OfBce 
of  Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
2059;  NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Code  241A,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-7342;  (These  are  not 
toll-free  numbers). 

Dated:  Octobar  9, 1997. 

FradKanuM,^.. 

Deputy  Assistant  Secretary  for  Sconoauc 
Development. 

Title  V.  Federal  Surplus  Property 
Program  Federal  Rt^jater  Hqmrt  fiar  10/ 

17A»7 

Soitabla/ATailable  Prapartto 

Buildings  (by  State) 
Hawaii 

BIdg.  5421 

Iroquois  Point  Housing 

Navy  Public  Works  Canter 

Ewa  Beach  Co:  Honolulu  HI  96706- 

Landholding  Agency:  Navy 

Property  Number  779740002 

Status:  Excess 

Comment:  1543  aq.  ft.  conciete/wood. 

poaaible  asbestos/lead  paint.  ofF-site  use 

only  (may  not  be  faaaible) 
Bldg.  5423 

Iroquois  Point  Housing 
Navy  Public  Works  Center 
Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Agency:  Navy 
Property  Number  779740003 
Status:  Bxceas 
Comment:  336  sq.  ft.,  concrete/wood. 

poaaible  asbestos/lead  paint,  off-site  use 

only  (may  not  be  fieasible) 
Bldg.  5425 

Iroquois  Point  Housing 
Navy  Public  Works  Center 
Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Agency:  Navy 
Property  Number  779740004 
Status:  Excaaa 


Comment:  1543  sq.  ft.,  concrete/ wood. 

possible  asbestctt/lead  paint,  off-site  use 

only  (may  not  be  fieasible) 
Bldg.  5427 

Iroquois  Point  Housing 
Navy  Public  Works  Center 
Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Agency:  Navy 
Property  Number  779740005 
Status:  Excess 
Comment:  336  sq.  ft.  concrete/wood, 

possible  asbestos/lead  paint,  off-site  use 

only  (may  not  be  fiaasible) 
Bldg.  5429 

Iroquois  Point  Housing 
Navy  Public  Works  Center 
Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Agency:  Navy 
Property  Number  779740006 
Status:  Excess 
Comment:  1543  sq.  ft.,  concrete/wood, 

possible  asbestos/lead  paint,  off-site  use 

only  (may  not  be  feasible) 
Bldg.  5431 

Iroquois  Point  Housing 
Navy  Public  Works  Center 
Ewa  Beach  Co:  Honolulu  HI  96706- 
Landholding  Agency:  Navy 
Property  Number  779740007 
Status:  Excess 
Comment:  336  sq.  ft.,  concrete/ wood. 

possible  asbestos/lead  paint,  off-site  use 

only  (may  not  be  feasible) 
Missouri 

Riverlands  Ofc.  Bldg. 
Melvin  Price  Locks  &  Dam 
Access  Road 

West  Alton  Co:  St  Charles  MO  63386- 
Landholding  Agency:  COE 
Property  Number  319730001 
Status:  Excess 

Comment:  5000  sq.  ft,  most  recent  use — 
oCBce,  Qood  damaged,  off-site  use  only 
New  Jersey 

ESMT  Manasquan 

124  Ocean  Ave. 

Manasquan  Co:  Monmouth  NJ 

Landholding  Agency:  GSA 

Property  Number  549730025 

Status:  Excess 

Comment:  main  bldg.  (5714  sq.  ft),  paint 
locker  (96  sq.  ft.),  garage  (3880  sq.  ft),  need 
repairs,  presence  of  asbestos/lead  paint. 
Coast  Guard  easement 

GSA  Number  l-U-NJ-0632 

New  York 

Stockton  School/Maint  Garage 

Mill  Street 

Stockton  NY  14784- 

Landholding  Agency:  GSA 

Property  Number  549730024 

Status:  Excess 

Comment:  13.555  sq.  ft.  1-stqiy.  most  recant 

use— training  center.  4.8  acres  of  land 
GSA  Number  l-Lr-NY-OSeo 

SnitaMa/Uaavailabfe  Propoitias 

Buildings  (by  State) 

Colorado 

Bldg.  8026 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  CO  80614-2400 

Landholding  Agency:  Air  Force 
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Property  Number  189730009 
Status:  UnderutiUzed 
Comment:  heat  plant.  4-stoiy 

Bldg.  9023 

U.S.  Air  Force  Academy 

Colorado  Springs  Co:  El  Paso  00  80814-2400 

Landholding  Agency:  Air  Force 

Property  Number  189730010 

Status:  Underutilized 

Comment  4112  aq.  ft.,  most  rscant  use — 

preschool 
Bldg.  9027 

U.S.  Air  Force  Academy 
Colorado  Springs  Co:  El  Paso  CO  80814-2400 
Landholding  Agency:  Air  Force 
Property  Number  189730011 
Sutus:  Underutilizsd 
Ccmunent  4112  sq.  ft.  most  recent  use — 

diild  care  center 

Bldg.  9214 

U.S.  Air  Force  Academy 
Colorado  Springs  Co:  El  Pan  00  80814-2400 
Landholdiiig  Agency:  Air  Force 
Propeity  Number  189730012 
Statas:  Undsrutilized 

Coounant:  1403  sq.  (t,  most  recent  use— aen 
dsAi 

Land  (by  State) 

Texas 

Paicd[*222 

Lake  Texoma  Co:  Grayson  TX 

Location:  C  Meyerfaeim  survey  Ar-829  ). 

Hamilton  survey  A-529 
Landholding  Agency:  COE 
Property  Number  319010421 
Status:  Excess 
Comment:  52.80  acres;  most  recent 

leuaalion 

UasaMalila  Piupeitfee 

Buildings  (by  State) 

Delaware 

Mispillion  River  Light 
Milfbrd  Co:  Sussex  DE  19963- 
LandHolding  Agency:  GSA 
Property  Number.  549740001 
Status:  Excess 

Reason:  Extensive  deterioration 
GSA  Number  4-U-E£-461 

Plodda 

Sigsbee  Park  Aimex  (174  units) 

Naval  Air  SUtion 

Key  West  Co:  Monroe  PL  33043- 

Landholdiog  Agency:  Navy 

Property  Number  779740001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Idaho 

STF  Area.  Natl  Eng  ft  Env  Lab 
•801.  607,  612.  501,  502.  ARA-628 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Niunber  419740003 
Status:  Excess 
Reason:  Extensive  deterioration 

New  Jersey 

Bldg.  329 

Naval  Air  Engineering  Station 
Lakehurst  Co:  Ocean  NJ  08733-5000 
Landholding  Agency:  Navy 
Property  Number  779740008 


Status:  Unutilizsd 

Reason:  Extensive  detarioratioo 

Bldg.  116 

Uunl  Air  Engineering  Station 

Lakehurst  Co:  Ocean  NJ  08733-5000 

Landholding  Agency:  Navy 

Property  Number  779740009 

Status:  Unutilixed 

Reason:  Extensive  deterioration 

Ohio 

(3>-S.  MEMP  Site 

Miamisburg  Co:  Montgomery  OH  45343- 
Landholdi^  Agency:  Eimgy 
Propeity  Number  419740001 
Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material 

Mound  Site.  MEMP 

Miamisburg  Co:  Montgomery  OH  4534»- 
Landholdi^s  Agsncjr-  Eneigy 
Propeity  Number  419740002 
Status:  Unutiliaad 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material  Secured  Area 

Virginia 

Fleet  Training  Center 

Fire  Fighting  Training  Facility 

SDA-323.  SDA-324.  SOA-325,  SDA-326 

Norfolk  VA  23511- 

Landholding  Agency:  Navy 

Property  Ntunber  779740010 

Status:  Unutilizad 

Reason:  Extensive  deterimation 

(FR  Dot  97-27344  Filed  10-16-97;  8:45  a 
lOOMStia 


DEPARTMENT  OF  THE  INTERIOR 
Offlce  of  the  Secretary 
Notice  of  RIeetinQ. 


MTEH-AMERICAN  FOUNDATION 


r:  The  Department  of  the 
Interior.  Office  of  the  Secretary  is 
annoimcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
(koup. 

DATES:  November  4-5, 1997,  at  0:30  ajn. 
ADOREn:  Fotuth  floor  conference  room, 
645  "G"  Street,  Anchorage,  Alaska. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street.  Suite 
119.  Anchonf^.  Alaska.  (907)  271- 
5011. 


SiinsMne  Act  Meeting;  Inter-American 
Founc.iion  Board  Meeting 

TWE  AND  DATE:  11:30  a.m.-3:00  pjn.. 
October  29, 1997. 

HMGE.:  901  N.  Stuait  Street.  Tenth  Floor, 
Arlington,  Virginia  22203. 

STATUS:  Open  Session. 

MATTERS  TO  BE  OONSOERED: 

1.  Approval  of  the  Minutes  of  the  July 
17. 1997,  Meeting  of  the  Board  of 
Directors. 

2.  Chair's  Report. 

3.  Swearing-in  of  New  Board 
Members. 

4.  President's  Report 

5.  Executive  Session  to  Discuss 
Personnel  Issues. 

CONTACT  PERSON  FOR  MORE  MF0RMAT10N: 
Adolfo  A.  Franco.  Secretary  to  the  Board 
of  Directors.  (703)  841-3894. 

Dated:  October  14, 1997. 
Adolfo  A.  Franco. 
Sunshine  Act  C^cer. 
[FR  Doc.  97-27754  Filed  lO-lS-97;  3:40  pm] 

BILUNQ  COOC  70H-ei-M 


il:The 

Public  Advisory  (koup  vras  created  by 
Paragraph  V.A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27, 
1991,  and  approved  by  the  United  States 
District  Court  fior  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Gvil  Action 
No.  A91-081  CV.  The  agenda  will 
include  a  discussion  of  the  restontion 

"•^     reserve  hmd. 
«niUBR.Tayiar. 
DirBctor,  Ofpce  i^  Environmental  Pt^icy  and 

—    CompUtoHX. 

[FR  Doc  97-27517  Filed  10-16-97;  8:45  aia] 


DEPARTMBfT  OF  THE  INTERKm 

FMi  and  wndHfe  Sendee 

Summary  of  Incidental  Take  Permits 
laaued  by  the  Southeast  Region  of  the 
U.&  FWi  and  WHdiife  Service  Purauant 
to  the  Authority  of  Section  iCKaKINB) 
of  the  Endangered  Species  Act 

AOENCY:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  Notice. 

SUMMARY;  The  Southeastern  Regional 
office  of  the  Fish  and  Wildlife  Service 
(Service)  is  providing  notice  of  issued 
permits  which  incidentally  take 
threatened  and  endangered  species 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (Act) 
(16  U.S.C  1531-1536)  and  the  Service's 
implementing  regulations  governing 
listed  fish,  wildlife,  and  plant  permits 
(50  CFR  parts  13  and  17). 

Issuance  of  these  permits,  as  required 
by  the  Act,  was  based  on  findings  that 
such  permits:  (1)  Were  applied  for  in 
good  faith;  (2)  will  not  operate  to  the 
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disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permit,  and;  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  Section  2  of  the  Act 
Each  permit  issued  wras  also  found  in 
compliance  with  and  are  subject  to  parts 
13  and  17  of  Title  50  CFR,  the  Service's 
regulations  governing  listed  species 
permits. 
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:  Persons  wishing  to  review 
any  of  the  issued  permits  or 
accompanying  dociunents  may  obtain  a 
copy  by  writing  the  Service's  Southeast 
Regional  Office,  Atlanta,  Georgia. 
Documents  will  also  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
Regional  Office.  1875  Century 
Boulevard,  Suite  200,  Atlanta.  Georgia 
30345  (Attn:  Endangered  Species 
Permits).  Please  reference  the  applicable 
permit  number  when  requesting  the 
documents. 

FOR  FURTHER  MFORHATKM  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7110. 

SU^RLBefTARV  MFORMATNM:  The 
following  is  a  listing  of  issued  poinits. 
Each  entry  identifies  f>ermit  number,  the 
Applicant's  name,  the  species  for  which 
incidental  taking  was  sought,  the 
location  of  the  activity,  and  the  date  the 
permit  was  issued. 

PBrmit  Number  800149. 

Applicant:  Red  Oek  Timber  Company. 

Species:  Red-cockaded  woodpecker. 

Profect  Location:  Vernon  Pariah. 
Louisiana. 

Date  Issued:  July  17, 1995. 

Permit  Number  804465. 

Applicant:  Pinebelt  Regional  IjinHfill 
Autnority. 

Species:  Gopher  tortoise. 

Prefect  Location:  Petty  County. 
Misiissippi . 

Date  Issued:  September  22, 1995. 

Permit  Number.  804465. 

Applicant:  Jack  Primus  Partners.  LLC. 

Species:  Red-cockaded  woodpecker. 

nofect  Location:  Berkeley  County. 
South  Carolina . 

Date  Issued:  October  24, 199S. 

Permit  Number  802986. 

Applicant:  Martinique  Developers, 

Species:  Alabama  beach  mouse. 

Ptt^ect  Location:  Baldwin  County, 
Alabama . 

Date  Issued:  January  26, 1996. 

Permit  Number  807952. 

Applicant:  Potlatch  Corporation. 

Species:  Red-cockaded  woodpecker. 

Project  Location:  Bradley  and 
Calhoun  Counties,  Arkansas . 

Date  Issued:  February  28. 1996. 


Permit  Number  810934. 
Applicant:  Gasque/Felkel. 
Species:  Red-cockaded  woodpeckw. 
Project  Location:  Orangeburg  County, 
South  Carolina . 
Date  Issued:  March  29,  1996. 
Permit  Number  809898. 
Applicant:  Brett  Real  Estate 
Developments.  Inc.. 

Species:  Alabama  beach  mouse. 
Project  Location:  Baldwin  County, 
Alabama  . 
Date  Issued:  April  8, 1996. 
Permit  Number  806150. 
Applicant:  Joseph  A.  HiU. 
Species:  Florida  scrub  jay. 
Project  Location:  Brevard  Coimty, 
Florida . 
Date  Issued:  April  16,  1996. 
Permit  Number  811415. 
Applicant:  Macmillan  Blowdel. 
Species:  Red  hills  salamander. 
Project  Location:  Monroe  and 
Conecuh  Counties,  Alabama  . 
Date  Issued:  April  26, 1996. 
Permit  Nmnber  811416. 
Applicant:  Sage  Development 
Species:  Alabama  beach  mouse. 
Project  Location:  Baldwin  County, 

Alabama. 
Dote  Issued:  May  15,  1996. 
Permit  Number:  800150. 
Applicant:  Waterside  Down 
Development  Corporation. 
Species:  Florida  scrub  jay. 
Project  Location:  Brevara  County, 

Florida. 
Date  Issued:  May  21, 1996. 
Permit  Number  811902. 
Applicant:  Wbolbright  Venture. 
Species:  Florida  scrub  jay. 
Project  Location:  Indian  River  County, 

Florida. 
Date  Issued:  July  10. 1996. 
Pennit  Number  809072. 
Applicant:  Weyerhaeuser  Company. 
Species:  American  burying  beetle. 
F^ject  Location:  McCurtain  County, 
Oklahoma,  and  Little  River  County, 
Arkansas. 
Dote  Issued;  July  11. 1996. 
Permit  Number:  808474. 
Applicant:  Windover  Farma/Pineda 

Crossing. 
Species:  Red-cockaded  woodpecker. 
Project  Location:  Brevard  County, 

Florida. 
Date  Issued:  August  1, 1996. 
Permit  Number  816491. 
Applicant:  Ben  Cone. 
Species:  Red-cockaded  woodpecker. 
Project  Location:  Pendw  County,  Ncnth 

Carolina. 
Date  Issued:  October  2. 1996. 
Permit  Number  816732. 
Apf^cant:  Snow  Construction,  Inc. 
Species:  Bald  eagle. 


Project  Location:  Osceola  County, 

Florida. 
Date  Issued:  October  22. 1996. 
Permit  Number  819363. 
Applicant:  Collins-Miller. 
Species:  Alabama  beach  mouse/sea 

turtles. 
Project  Location:  Baldwin  County, 

Alabama. 
Dote  Issued:  November  8, 1996. 
Permit  Number  811813. 
Applicant:  Volusia  County  Government 
Species:  Sea  turtles. 
Inject  Location:  Coastline  of  Volusia 

County.  Florida. 
Date  Issued:  November  21. 1996. 
Permit  Number  816555. 
Applicant:  Plantation  Palms. 
Species:  Alabama  beach  mouse  and 

nesting  sea  turtles. 
Project  Location:  Baldwin  County, 

Alabama. 
Date  Issued:  November  27, 1996. 
Permit  Number  819464. 
Applicant:  Fort  Morgan  Paradise  Joint 

Venture. 
Species:  Alabama  beach  mouse  and 

nesting  sea  turtles. 
Project  Location:  Baldwin  County, 

Alabama. 
Dote  Issued:  E)ecember  9, 1996. 
Permit  Number  821527. 
Applicant:  Unioiv.Camp  Corporation. 
Species:  Red  hills  salamander, 
fto/sct  Location:  Butler,  Conecuh, 
Covington,  and  Crenshaw  Counties, 
Alabama 
Dote  Issued:  January  8. 1997. 
Permit  Number  821 992. 
Applicant:  Mulaski. 
Species:  Alabama  beech  mouse. 
Project  Location:  Baldwin  County, 
Alabama.  » 

Dote  Issued:  January  22, 1997. 
Permit  Number:  824543. 
Applicant:  Wilmon  Timber  Company. 
Species:  Red  hills  salamander. 
Project  Location:  Monroe  County, 

Alabama 
Dote  Issued:  March  19, 1997. 
Permit  Numtw:  822026. 
Applicant:  Charies  Ingram  Lumbar 

Company. 
Species:  Red-cockaded  woodpecker. 
Project  Location:  Florence  County, 

Siouth  Carolina. 
Date  Issued:  April  14, 1997. 
Permit  Number  811416  Amendm«it  #1. 
Applicant:  Sage  Development 
Species:  Alabama  beach  mouse. 
Pn^ect  Location:  Baldwin  County. 

Alabama. 
Dote  Issued:  May  5, 1997. 
Penmt  Number  827374. 
Applicant:  Friendfield  Plantation.  Inc. 
Species:  Red-cockaded  woodpecker. 
Project  Location:  Georgetown  County. 
South  Carolina. 


Dote  Issued:  July  21. 1997. 

Permit  Number  829937. 

Applicant:  Holnam  lnc./HCR  Limestone 

Inc. 
Species:  Red-cockaded  woodpecker. 
Pioject  Location:  Qtrus  and  Alachua 

Counties,  Florida. 
Dote  hsued:  August  21, 1997. 
Permit  Number  832536. 
Applicant:  E.J.  Mouhot. 
Species:  Florida  scrub  jay. 
Prt^ect  Location:  CSiarlotte  County, 

Florida. 
Date  Issued:  September  29. 1997. 

Dated:  October  10. 1997. 
fadjL.]oaas, 
Acting  Regional  Director. 
(FR  Doc  97-27573  Filed  10-16-07: 8:45  am). 
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DEPARTMENT  OF  THE  INTERIOR 

Buraauof  Land  UanBQwn&rA 
[lOtIMM  IIT-001-EA971 

Final  Supplementary  Rule  Raqulring 
tlwUaaof  CafUfiad  Noxious  Waad 
Saad-FMa-Foraga  on  Public  Lands  In 
Montana  and  Iha  Availability  of  tha 
Envifonmantal  Aaaaaamant,  Dadaion 
Raoord,  and  Finding  of  No  Significant 
Nnpaciiof  Nnpianiomaiion  oi 
naqulrsmants  for  Waad  Saad<Fraa 
FOfsga  on  Public  Lands  in  ttw  Bwaau 
of  Land  Managamant;  Montana 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


r:  The  Montana  State  Office  of 
the  Bureeu  of  Land  Management  (ELM) 
recently  prepared  an  environmental 
assessment  (EA)  dociunenting  the 
analysis  of  two  alternatives  for 
managing  noxious  weeds  on  public 
lands  in  Montana.  The  EA's  proposed 
action  consisted  of  a  supplementary  rule 
under  43  CFR  8365.1-6  to  require  the 
use  of  certified  noxious  weed  seed-free 
forage  on  those  public  lands.  Forage 
subject  to  this  rule  would  include  hay. 
grains,  cubes,  pelletized  feeds,  straw, 
and  mulch.  The  State  Director  of  the 
BLM's  Montana  State  Office  has  issued 
a  decision  record  that  the  EA's  proposed 
action  and  supplemental  rule  will  not 
have  any  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

Therefore,  the  State  Director  is 
requiring  that  public  land  users, 
including  permittees  and  local,  state,  or 
fede^  government  agents  conducting 
administrative  activities,  use  certified 
noxious  weed  seed-free  forage  on  BLM- 
administered  public  lands  in  Montana. 


Six  people  conunented  on  the 
Proposed  Supplementary  Rule 
Requiring  the  Use  of  Certified  Noxious 
Weed  Seed-Free  Forage  on  Public  Lands 
in  Montana,  placed  in  the  Federal 
Repaimr  dated  March  28, 1997.  The 
comments  are  covered  in  the  U^I, 
43CFR4130.0-2.  October  1, 1996. 
concerning  supplemental  feeding  on 
BLM-administered  lands. 

Montana  encompasses  approximately 
8,069,002  acres  of  public  land 
administered  by  BLM.  This  rule  will 
affect  public  land  users  who  use  hay  or 
other  forage  products  on  the  BLM- 
administcered  public  lands  in  Montana 
such  as  recreationists  using  pack  and 
saddle  stock,  ranchers  with  grazing 
permits,  outfitters,  and  contractors  who 
use  strew  or  other  mulch  for 
reclamation  purposes.  These 
individuals  or  groups  would  be  required 
to  use  only  certified  noxious  weed  seed- 
free  forage  products,  while  on  BLM- 
administered  public  lands  in  Montana. 
EFFECTIVE  DATES:  The  rule  will  become 
effective  November  17. 1997  and  will 
remain  in  effect  until  modified  or 
rescinded  by  the  Authorized  Officer. 
FOR  FURTHBI  ■ffX)nMATIOII  CONTACT: 
Hank  McNeel,  Weed  Management 
Specialist,  BLM  Montana  State  Office. 
P.O.  Box  36800.  BUlings.  MT  59107.  406 
25S-2931. 

SUPPLEMBfTARY  SVORMATION:  The  EA  is 
cdnsistmt  with  the  land  use  plans  for 
Montana  BLM. 

Noxious  and  tmdesirable  weeds  are  a 
serious  problem  in  the  western  United 
States.  Estimates  of  the  rapid  spraed  of 
weeds  in  the  West  include  2,300  acres 
per  day  on  BLM-administered  public 
lands  and  4,600  acres  per  day  on  all 
federally-administered  land  in  the  West 
Species  such  as  leafy  spurge,  spotted 
knapweed,  Russian  knapweed,  musk 
thistle.  HalmaHnn  toadfiax,  purple 
loosestrife,  houndstoungue,  and  other 
non-native  noxious  and  undesirable 
weeds  have  no  natural  controls  to  keep 
their  populations  in  balance. 
Consequently,  these  weeds  invade 
healthy  ecosjrstems,  displace  native 
vegetation,  reduce  species  diversity,  and 
damage  wildlife  habitat  Widespread 
infestations  lead  to  soil  erosion  and 
stream  sedimentation.  Furthermore, 
noxious  weed  invasions  weaken 
revegetation  efforts,  reduce  livestock 
and  wildlife  grazing  capacity, 
occasionally  affact  the  health  of  public 
land  users  by  aggravating  allergies  and 
other  ailments,  and  threaten  federally- 
protected  or  native  plants  and  animals. 

To  help  reduce  the  spread  of  noxious 
weeds,  a  number  of  Western  States  are 
jointly  developing  noxious  weed-free  or 
weed  seed-free  forage  certification 


standards,  and.  in  cooperation  with 
various  federal,  state,  and  county 
agencies,  passed  weed  management 
laws.  Because  hay  and  other  forage 
products  containing  noxious  wemi  seed 
are  part  of  the  infestation  problem. 
Montana  has  developed  the  Montana 
Noxious  Weed  Seed  Free  Forage 
Program  and  the  Regional  Weed  Free 
Forage  Certification  Standards  for  crop 
inspection;  a  certification-identification 
process;  participates  in  a  regional 
inspection  certification-identification 
process;  and  encourages  forage 
producers  in  Montana  to  grow  noxious 
weed  seed-free  products  and  have  them 
certified. 

Region  I  of  the  United  States  Forest 
Service,  Department  of  Agricultiire. 
in^>lemented  a  similar  policy  for  all 
National  Forest  lands  in  Montana  in 
1997.  This  proposal  will  provide  a 
standard  r^ulation  lor  aU  users  of  BLM- 
administered  public  lands  in  the 
Montana  and  will  provide  for 
coordinated  and  consistent  management 
with  the  U.S.  Forest  Service. 

In  cooperation  with  the  State  of 
Montaiu  and  the  U.S.  Forest  Service, 
Montana  State  Office  is  implementing  a 
ban  of  the  use  of  forage  that  has  not 
been  certified,  on  all  BLM-administered 
lands  within  Montana.  This  proposal 
includes  public  infbrmatimi  to  insure 
that  (1)  this  ban  is  well  publicized  and 
understood,  and  (2)  visitors  to  and  land 
users  of  public  lands  administered  by 
the  Montana  BLM  will  know  where  they 
can  purchase  state-certified  hay  and 
other  forage  products. 

Thrae  supplementary  rules  will  not 
appear  in  the  Code  of  Federal 
R^ulations.  The  primnpal  author  of 
these  supplementary  rules  is  Hank 
McNeel,  Weed  Management  Specialist, 
BLM  Montana  State  Office. 

For  the  reasons  stated  above,  under 
the  authority  of  43  Code  of  Federal 
Regulations  8365.1-6.  the  Montana 
State  Director  issues  supplementary 
rules  to  read:  Supplementary  Rules  to 
Require  the  Use  of  Certified  Noxious 
Wmd  Seed-Free  Forage  on  Bureeu  of 
Land  Management-Administered  Public 
Lands  in  Montana. 

1.  To  help  prevent  the  spreed  of 
weeds  on  BLM-administered  lands  in 
Montana,  shall  be  closed  to  possessing, 
transporting  or  storing  hay,  grain,  ctibed 
or  pelletized  products,  straw,  and  mulch 
that  has  not  been  certified  as  free  of 
noxious  weed  seed. 

2.  Certification  will  comply  with 
"Montana  Noxious  Weed  Seed  Free 
Forage  Program  and  the  Regional  Weed 
Free  Forage  Certification  Standards 
Procedures  Manual  for  Certification  o£ 
Hay,  Pellets,  Mulch,  Straw,  Cubes  and 
Feeds  by  the  State  of  Montana 
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Department  of  Agriculttire,  Helena. 
Montana,  April  1,  1997. 

3.  The  possession  or  storage  of  hay. 
grain,  straw,  or  cubedor  palletized 
products  that  have  an  identifiable  label 
as  being  certified  Noxious  Weed  and/or 
Noxious  Weed  Seed-Free  by  an 
authorized  State  or  County  Department 
of  Agriculture  OfBdal;  the  authorizing 
State  must  be  recognized  as  having  a 
Noxious  Weed  Cotification  Program  fior 
agronomic  products:  each  individual 
bale  or  container  must  be  tagged  or 
marked  as  weed  or  weed  seed-free  and 
reference  the  written  certification. 

4.  The  following  persons  are  exempt 
from  this  order  (1)  Any  person  mth  a 
permit  signed  by  an  authorized  officer 
of  the  BLM's  Montana  State  Office  or 
field  offices  within  Montana, 
specifically  authorizing  the  prohibited 
act  or  omission  within  that  resource 
area;  (2)  Persons  transporting  forage 
products  on  Federal  and  State  Higtxways 
and  County  roads  that  are  not  BLM 
Development  Road  or  Trails. 

5.  Any  person  who  knowingly  ind 
willfully  violates  the  provisions  of  these 
supplemental  rules  may  be  commanded 
to  appear  before  a  designated  United 
States  Magistrate  and  may  be  subject  to 
■  fine  of  not  more  than  Si  ,000  or 
imprisonment  of  not  more  than  12 
months,  or  both,  as  defined  in  43  United 
States  Code  1733(a). 

Datwl.  October  3. 1997. 
Tkoaas  P.  L4MBia, 

I^putjr  State  Diractar,  Division  of  Reaouicn. 
[FK  Doc  97-27327  FUmJ  lO-lfr-97;  8:45  am) 


DEPARTMENT  OF  THE  HfTERIOR 

(CA-a80-1230-00| 

NollM  Of  imMN  To  Prapw*  Land  Um 


MtEMCt:  Bureau  of  Land  Management. 
Department  of  the  Interior,  Eagle  Lake 
Resource  Area,  California. 
SUMMAnY:  This  is  a  Notice  of  Intent  to 
Prepare  a  Land  Use  Plan  Amendment 
for  the  Fort  Sage  OHV  Area.  The 
planning  process  to  date  included 
scoping,  a  public  meeting  and 
development  of  an  Environmental 
Assessment  for  revised  OHV 
designations.  This  Notice  of  Intant  is 
specifically  to  amend  the  Honey  Lak9/ 
Beckwourth  Management  Framework 
Plan  of  1976. 

PUBLIC  PARTICIPATION:  Scoping 
commended  on  May  20,  1996.  A  public 
meeting  was  held  June  12, 1996  in 
Susanville.  California.  All  comments 
received  since  scoping  commenced  and 


during  the  public  meetings,  are  being 
considered  in  this  process. 

SUPPLEMBITAirr  MPOmiATION:  The 
Honey  Lake/Beckwourth  Management 
Framework  Plan  is  in  the  area  of  the 
Northwest  Great  Basin  in  Southeastern 
Lassen  County,  California.  The  scoping, 
and  public  pavticipation  covers  the 
whole  of  the  Fort  Sage  OHV  Area.  This 
draft  plan  amendment  for  the  Honey 
Lake/Beckwourth  Management 
Framework  Plan  is  scheduled  for 
completion  in  late  December,  1997. 
FOR  FURTHER  aPORMATION  OR  RB>TB> 
nOTIIMrMTa  contact:  Linda  Hansen, 
Area  Managw,  Eagle  Lake  Resource 
Area.  2950  Riverside  Drive,  Susanville, 
California  96130.  Telephone:  (916)  257- 
0456. 


AnaManagBT. 

(FR  Doc.  97-27816  niad  10-lfrm7;  8:45  am) 

aajjNQ  oooc  4*i»-«a-ii 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

(OR-060-IOaO-OO:  QPe-0010| 

Notica  of  Maating  of  John  Da^Snaka 
Raaourea  Advlaory  Council 

Octobar  7. 1997. 

AGENCY:  Bureau  of  Land  Management. 

Prineville  District 

ACTION:  Meeting  of  John  D^-Snake 

Resource  Advisory  Council:  Pendleton, 

Oregon;  November  24, 1997. 

WWaaORY,  A  meeting  of  the  John  Day- 
Snake  Resource  Advisory  Council  vvill 
be  held  on  November  24,  1997  frtim  8:00 
am  to  5:00  pm.  at  the  Double  Tree  Iim, 
304  SE  Nye  Ave,  Pendleton.  Oregon. 
The  meeting  is  open  to  the  Public. 
Public  comments  will  be  received  at 
1:00  pm.  Topics  to  be  discussed  by  the 
council  include  the  Interior  Columbia 
Basin  Ecosystem  Management  Proiect. 
Standards  for  Rangeland  Health  and 
Guidelines  for  Livestock  Grazing  on 
public  lands,  development  of  a  John  Day 
River  Management  Plan,  and  an  update 
on  significant  land  exchanges  within  the 
council's  geographic  area. 
POR  FURTHER  MFORMATKM  CONTACT: 
James  L.  Hancock,  Bureau  of  Land 
Management.  Prineville  District  Office, 
3050  NE  Third  Street,  Prineville,  Oregon 
97754,  or<all  541-416-6700. 

Dated:  October  7. 1997. 
lanaBL-Hawack. 

District  SAinager. 

(FR  Doc.  97-27537  Fikd  10-18-47;  8:45  ara| 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

(UT-ei  2-<»-0777-62] 

rioDoe  or  HMaimg 

AGENCY:  Bureau  of  Land  Management, 

latBtifx. 

ACTION:  Notice  of  meeting  of  the  Utah 

Resource  Advisory  Council. 
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r:  A  meeting  of  the  Utah 
Resource  Advisory  Council  (RAC)  will 
be  held  November  7, 1997,  from  8:00 
aon.  until  3:00  p.m.  at  the  Provo  Park 
Hotel,  101  West  100  North  in  Provo, 
Utah.  The  purpose  of  this  meeting  is  to 
review  and  accept,  by  the  RAC,  the  fire 
rehab  methods  and  policies  which  will 
thai  be  submitted  to  the  State  Director 
for  implementation.  We  will  also 
discuss  recreation  issues  across  the 
state. 

Resource  Advisory  Council  meetings 
are  open  to  the  public;  however, 
transportation,  meals,  and  overnight 
accommodatioBS  are  the  responsibility 
of  the  participating  public.  A  public 
comment  period  has  been  sclndided 
from  2:3O-^K)0  p.m. 
FOR  FURTHER  MPORMATION:  Anyone 
interested  in  attending  the  meeting  or 
wanting  to  address  the  Council,  should 
contact  Sherry  Foot  at  the  Bureau  of 
Land  Management.  Utah  State  Office. 
324  South  State  Street,  Salt  Lake  City, 
Utah.  84111  or  by  calling  (801)  53»- 
4195. 

Dated:  October  9. 1997. 
Tad  StapkMMOB. 
Acting.  State  Director. 
(FR  Ooc.  97-27575  Filed  10-16-97;  8:45  ami 

I  CQOC  4»M-00-P 


DEPARTMENT  OF  THE  INTBUOR 

Bureau  Of  Land  Management 
(CO-oio-o7-ioai>-o»-a4iA] 

Northweet  Colorado  Raaourea 
Adviaonr  Council  Meeting 

AGSICY:  Biueau  of  Land  Management, 

Interior 

ACTION:  Notice  of  meeting. 


The  pext  meetings  of  the 
Northwest  Colorado  Resource  Advisory 
Council  will  be  held  on  Friday, 
November  7,  1997,  in  Eagle,  Colorado. 
DATES:  Friday,  November  7, 1997. 
ADDRESSES:  For  further  information, 
contact  Joann  Graham,  Bureau  of  Land 
Management  (BLM),  Grand  Jimction 
District  Office.  2815  H  Road,  Grand 
Jimction.  Colorado  81506;  Telephone 
(970) 244-3037. 


SUPPLBefTARY  MPORMATION:  The 
meeting  will  be  held  at  the  Eagle 
Municipal  Library,  600  Broadway, 
Eagle,  Colorado.  Agenda  items  include 
the  introduction  of  the  new  BLM 
Colorado  State  Director,  subcommittee 
reports,  and  wilderness  inventory 
update. 

All  resource  advisory  council 
meetings  are  open  to  the  public 
Interested  persons  may  make  oral 
statements  at  the  meetings  or  submit 
written  statements  following  the 
meetings.  Per-person  time  limits  for  oral 
statements  may  be  set  to  allow  all 
interested  persons  an  opportunity  to  ^ 
speak. 

Sununary  minutes  of  council    ■ 
meetings  are  maintained  in  both  the 
Grand  Junction  and  Craig  District 
Offices.  They  are  available  for  public 
inspection  and  reproduction  during 
regular  business  houra  within  thirty  (30) 
days  following  the  meeting. 

Dated:  October  9, 1997. 
MaikT.Mona, 

(kand  functton/Craig  District  Manager. 
(FR  Doc.  97-27611  Filed  10-16-97;  8:45  am] 
i  COOC  43ia-7»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 

[NM-01fr-143(M)1:  NMNM  9490«a-01(M7- 
0252] 

PubHc  Land  Order  No.  7291; 
WlUwiiawal  of  Public  Lands  and 
Federal  MInaraia  to  Allow  Sale  of 
Humale;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 


This  order  withdraws 
1,188.30  acres  of  public  lands  frt>m 
surface  entry  and  mining,  and  988.40 
acres  of  federally  reserved  mineral 
intnests  underlying  private  surface 
estate  from  mining,  for  a  period  of  20- 
yean,  for  the  Bureau  of  Land 
Management  to  protect  an  area  having 
potential  for  development  of  humate  (a 
carbonaceous  shale)  from  encumbrances 
due  to  mining  claim  location.  The  lands 
have  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  October  17, 1997. 
FOR  FURTHER  MPORMATION  CONTACT: 
IM>by  Lucero,  BIM  Rio  Puerco 
Resource  Area  Office,  435  Montano 
Road  NE,  Albuquerque,  New  Mexico 
87107,  505-761-8787. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 


Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  setUement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C  Ch.  2  (1994)), 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  an  area  having 
potential  for  development  of  humate  (a 
carbonaf»ou8  shale)  from  enciunbrances 
due  to  mining  claim  location: 

New  Mndco  Principal  Meridian 

T.  19  N..  R.  1  W., 

Sec.  4,  lota  1  and  3,  SV^NEVt,  SEViNWV*, 
EVtSWVi,  and  SEVi; 

Sec  10,  W'/iWViSWVi; 

Sec.  17,  EMtEMiSEV«: 

Sec.  20,  NEV«.  NViSWV..  and  NWViSEVi. 
T.  20  N..  R.  1  W.. 

Sec  27.  SViNVi.  NEViSWVh.  SVbSWVi.  and 
NVtSEV*: 

Sec.  33.  NWViSW^. 

The  areas  described  aggregate 
1,188.30  acres  in  Sandoval  County. 

2.  Subject  to  valid  existing  rights,  the 
federally  reserved  mineral  interests  in 
the  following  described  lands  are  hweby 
withdrawn  from  the  United  States 
mining  laws  (30  U.S.C  Ch.  2  (1994)). 
but  not  bom  leasing  imder  the  mineral 
leasing  laws,  to  protect  an  area  having 
potential  for  development  of  humate  (a 
carbonaceous  shale)  from  oicumbrances 
due  to  mining  claim  locaticm: 

Nnr  Maxico  Principal  Maridian 

T.  19  N..  R.  1  W.. 

Sec  3.  lot  3.  SWyMWVt.  and  WV!iSWy4: 

Sec  4.  lot  2;  sac  9,  EVi.  md  BVmWV*; 

Sac  21,  NEV4. 
T.  20N.,R.1W., 

Sec  33,  NEViSWy4.  and  SViSWV«; 

Sac  34,  WViWVkSWV«. 

The  areas  described  aggregate  988.40 
acres  in  Sandoval  County- 

3.  The  surface  estate  oi  the  lands 
described  in  paragraph  2  is  non-Federal. 
If  the  United  States  subsequenUy 
acquires  these  lands,  the  lands  will  be 
subject  to  the  terms  and  conditions  of 
this  withdrawal. 

4.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

5.  This  withdrawal  will  expire  20 
years  bom  the  efiisctive  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extmded. 


Dated:  October  9. 1997. 
BobArastra^. 

Assistant  Secretary  of  the  Interior. 

(FR  Doc  97-27587  Filed  10-1&-97:  8:45  i 

■UMQ  COOK  4S1»-Aa-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 

[AZ-06(M»-1430-01 ;  AZA  30901] 

Arliona:  Notice  of  Reality  Action; 
ClaaalflcMion  of  PuMIc  L«nd*or 
RacraaUon  and  Public  Purpoaa 
or  Convayanca.  La  Paz  County,  AZ 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  reality  action. 


r:  The  following  described 
public  lands  in  La  Paz  County  have 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance 
under  the  provisions  of  the  Recreation 
and  Public  Piuposes  Act,  as  amended 
(43  U.S.C.  869  et  seq.): 


GiU< 


1  Sail  River  Meridian, 


T.  1  S.,  R.  23  W., 
Sac  5,  portion  of  lot  8. 

Containing  4.65  acres,  more  or  lass. 

-SUPPUMENTARY  agORMATION:  La  Paz 
Cotmty  has  filed  a  Recreation  and 
PuhUc  Purposes  Act  ^plication  tot  a 
park  and  interpretative  historic  museiun 
that  would  be  located  near  the 
community  of  Qbola,  approximately  3 
miles  east  of  the  Colorado  River.  This 
facility  is  needed  in  order  to  serve  the 
public  demand  for  both  day  use  park 
facilities  and  cultural  fecilities.  The 
lands  are  not  needed  for  Federal 


purposes.  Lease  or  conveyance  is 
consistent  with  current  Bureau  of  Land 
Management  land  use  planning  and 
would  be  in  the  public  interest 

The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  r^ulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
minerals. 

4.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease  issuance. 

5.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
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proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
•nd  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Regista',  interested  parties  may 
submit  comments  regarding  the 
proposed  lease  or  classification  of  the 
lands  to  the  Field  Manager,  Yuma  Field 
Office.  2555  E.  Gila  Ridge  Road.  Yuma. 
Arizona  85365. 

n— ification  ComiiMnta 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  park  and  museum. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maYiTTiiT^  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  Bureau  of 
Land  Management  followed  propw 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  park  and  museum. 

EFFECTIVE  DATE:  Any  adverse  comments 
will  be  reviewed  by  the  Arizona  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  eflective  December  16, 1997. 
The  lands  will  not  be  ofEraed  fbr  lease 
until  the  classification  becomes 
effective. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Reality  Specialist  Lucas  Lucero.  Yuma 
Field  Office,  2555  East  Gila  Ridge  Road, 
Yuma  AZ  85365,  telephone  (520)  317- 
3215. 

Dated:  October  S.  1997. 
GaUAcfcMan. 
nsM  Manager. 
(FR  Doc  97-27610  Filed  10-18-47;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
[CA-Oie-122IM)0] 

Supplafnantary  Rulaa  for  Public  Landa 
in  the  Carrizo  Plain  Natural  Area, 
Califomia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Establishment  of  Supplementary 
Rules  relating  to  shooting,  access, 
vehicle  use,  camping,  and  resource 
protection  within  the  Carrizo  Plain 
Natural  Area  in  San  Luis  Obispo  and 
Kem  Counties,  California. 

SUMMARY:  The  Caliente  Resource  Area 
hereby  gives  notice  and  establishes  the 
following  closures  and  Special  and 
Supplementary  Rules  for  the  Carrizo 
Plain  Natural  Area  (CPNA)  effective  as 
of  the  date  of  this  publication,  as 
provided  for  imder  Title  43.  Code  of 
Federal  Regulations,  Subparts  8341.2. 
8364.1.  and  8365.1-6: 

A.  Public  lands  within  V4  mile  of  any 
campground.  Painted  Rock, 
administrative  fecility  (including  the 
Washburn,  Saucito,  Goodwin,  and  MU 
ranch  headquarters),  and  all  developed 
ovwlooks,  interpretive  sites  or  pullouts, 
are  closed  to  the  discharge  of  firearms. 
Public  lands  within  the  Painted  Rock 
"no  shooting  zone"  are  posted  with 
Signs  at  the  most  prominent  points  of 
public  access.  The  boundaries  of  this 
closure  are  described  in  the  CPNA 
Management  Plan  and  are  available 
from  the  Bakersfield  District  BLM 
Office.  Those  exempted  from  this 
closure  order  include  law  enforcement 
officers  in  the  commission  of  their 
official  duties.  These  closures  are  for  the 
purpose  of  enhancing  public  safety  and 
will  also  decrease  potential  conflicts 
with  recreational  users. 

Recreational  target  shooting  is 
prohibited  within  the  entire  CPNA. 
Hunting  is  allowed  on  public  within  the 
CPNA  where  public  safety  is  not  at  risk 
or  that  have  not  been  closed  to  shooting. 
No  person  shall  violate  any  federal,  state 
or  local  laws  pertaining  to  use, 
possession  or  discharge  of  firearms 
while  on  any  BLM  administered  public 
lands.  This  closure  governing  the 
discharge  of  firearms  affacts 
approximately  5,200  acres  of  public 
lands  in  San  Luis  Obispo  County.  The 
recreational  target  shooting  closure 
affects  approximately  200,000  acres  of 
public  lands  in  San  Luis  Obispo  and 
Kem  Counties. 

B.  Certain  public  lands  in  the  CPNA 
are  subiect  to  closure  to  all  public  use, 
including  but  not  limited  to  vehicle 
operation,  camping,  shooting,  hiking. 


and  sightseeing.  All  public  lands  mthin 
V4  mile  of  Sulfur  Springs  are  closed  to 
public  access,  except  under  permit  from 
the  BLM,  in  order  to  protect  sensitive 
resources.  All  public  lands  within  V4 
mile  of  Painted  Rock  are  closed  to 
public  access  from  March  1  through  July 
15  each  year,  except  for  tours  authorized 
by  the  Bureau  of  Land  Management,  in 
order  to  protect  sensitive  resources.  The 
Washburn  Administrative  Site,  the 
Goodwin  Education  Center,  the  MU, 
Goodwin,  Saucito,  and  Painted  Rock 
Ranch  headquarters,  and  Painted  Rock 
may  be  closed  to  public  access  as 
needed  to  protect  these  resources  and 
fecilities.  This  closure  affects 
approximately  250  acres  in  San  Luis 
Obispo  County. 

C.  Operation  of  motor  vehicles, 
aircraft,  and  boats  and  flotation  devices 
of  any  kind,  are  prohibited  on  or  within 
Soda  Lake  and  any  adjacent  stream, 
channel,  dry  lake,  and  body  of  water. 
This  closure  affects  approximately  4,300 
acres  in  San  Luis  Obispo  County. 
Exceptions  may  be  allowed,  but  must  be 
approved  in  advance  in  writing  by  the 
Authorized  Officer.  Law  enforcement 
and  fire  protection  personnel  operating 
within  the  scope  of  their  official  duties 
are  exempt  bom  the  provisions  of  this 
closure  order. 

D.  Off'-Highway  vehicle  use  within  the 
CPNA  is  limited  to  designated  routes. 
Designated  routes  are  defined  as 
existing  well  traveled  roads  which  have 
been  identified  and  mapped.  Maps  of 
these  routes  will  be  made  available  to 
the  public.  The  operation  of  any 
motorized  vehicle  off  of  designated 
routes  of  travel  is  prohibited  within  the 
CPNA.  Open  routes  are  available  for  use 
by  all  vehicle,  bicycle,  foot  and 
equestrian  travel.  All  vehicle  use  on 
routes  posted  or  designated  as  closed  is . 
prohibited.  Except  on  county  roads,  or 
unless  otherwise  posted,  the  speed  limit 
on  such  open  roads  is  25  miles  per  hour. 
Vehicles  parked  adjacent  to  any  open 
road  must  be  parked  as  close  to  the  road 
as  possible  without  preventing  passage 
of  other  vehicles.  Open  roads  may  be 
closed  temporarily  at  the  discretion  of 
the  BLM  if  necessary  for  safety  m 
resource  protection. 

Roads  or  routes  designated  as  being 
for  administrative  use  only  are  closed  to 
all  motor  vehicles  except  those  used  by 
employees  of  the  BLM,  the  Califomia 
Departinent  of  Fish  and  Game,  or  The 
Nature  Conservancy  when  conducting 
official  business.  Other  uses  require  the 
prior  approval  of  the  BLM.  Roads 
designated  as  being  for  administrative 
use  only  are  open  to  bicycles  and  other 
nonmotorized  vehicles,  pedestrians,  and 
casual  horse  use  unless  otherwise 
posted. 
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This  limited  use  designation  does  not 
apply  to  emergency  vehicles,  fire 
suppression  and  rescue  vehicles,  law 
enforcement  vehicles,  and  other 
motorized  vehicles  specifically 
approved  by  an  authorized  officer  of  the 
Bureau  of  Land  Management  The 
closure  afiiacts  approximately  200,000 
acres.  A  map  of  the  open  route  networic 
is  available  from  the  Bureau  of  Land 
Management,  3801  Pegasus  Dr., 
Bakersfield,  CA  93308,  (805)  391-6000. 

E.  Ovem^t  camping  is  allowed 
within  designated  campgrounds  and 
designated  camping  areas  in  the  CPNA. 
All  other  public  lands  within  the  CPNA 
are  closed  to  overnight  parking  or 
camping.  Camping  or  overnight  parking 
witMn  adl  portions  of  the  CPNA  is 
prohibited  within  200  yards  of  any 
natural  or  artificial  water  source. 
Overnight  camping  is  limited  to  14  days 
within  any  30  day  period,  for  a  total  of 
no  more  than  28  days  within  any  one 
year  period,  except  as  specified  in 
writing  by  die  authorized  officer. 

The  primary  purpose  of  all  corrals, 
loading  chutes,  and  other  appurtenant 
livestock  fecilities  during  the  authorized 
grazing  season  will  be  for  livestock 
management.  Camping  or  parked 
vehicles  may  not  interfere  with  their 
use.  All  litter,  waste,  and  refuse  at 
campsites  must  be  kept  within  a 
container  or  receptacle  while  camping, 
and  removed  when  leaving  the  CPNA. 

F.  Other  supplemental  mles 
prescribed  by  flie  CPNA  Management 
Plan  include: 

— Property  left  unattended  for  more 
than  three  days  without  the  prior 
approval  of  the  Authorized  Officer 
will  be  treated  as  abandoned  and  may 
be  removed  and  stored  by  law 
enforcement  personnel  at  the  owner's 
expense. 
— Pets  and  pack  animals  must  be 
controlled  by  the  owner  at  all  times. 
Pack  animals  shall  be  within  corrals, 
or  adequately  restrained.  Pets  must  be 
prevented  from  chasing,  harassing,  or 
taking  wildlife. 
^-Organized  groups  vnth  20  or  more 
persons  or  5  or  more  vehicles  must 
secure  a  permit  for  any  activities  off 
county  roads. 
— ^The  use  of  metal  detectors  is 
prohibited,  except  for  approved 
administrative  purposes. 
— ^All  research  and  study  activities 
require  a  permit  or  written 
authorization  from  the  BLM. 
EFFECTIVE  DATE:  These  r\iles  are  effective 
October  17, 1997  and  will  remain  in 
effect  until  revised,  revoked  or  amended 
by  the  Authorized  Officer. 
SUPPLEMBITARY  MFORMATION:  The  above 
supplementary  rules  are  being 


implemented  for  the  following 
purposes: 

The  BLM  administers  approximately 
200,000  acres  in  the  Carrizo  Plain 
Natural  Area  (CPNA).  The  CPNA  is 
managed  jointly  with  the  Califomia 
Department  of  Fish  and  Game  and  The 
Nature  Conservancy  for  the  benefit  of 
indigenous  species  within  a  fully 
functional  ecosystem.  The  natural  area 
is  important  to  fifteen  species  of  plants 
and  animalii  that  are  currently  listed, 
proposed  to  be  listed,  or  fully  protected 
by  either  the  federal  or  Califomia 
Endangered  Species  Acts.  In  addition, 
the  natural  area  encompasses  world- 
class  archaeological  sites,  and  continues 
to  be  of  great  importance  to  native 
peoples.  These  values  have  contributed 
toward  making  the  CPNA  an 
increasingly  popular  destination  for 
sightseeing  and  outdoor  recreation.  Use 
is  concentrated  at  certain  sites  and  along 
trails,  but  many  activities  are  highly 
dispened.  The  purpose  of  these  actions 
is  to  protect  and  efficiently  manage 
these  special  resources,  and  enhance 
visitors  safety  on  public  lands. 

This  order  is  in  no  way  intended  to 
affect  the  rights  of  private  land  owners, 
or  their  interests  within  the  closure  area, 
with  respect  to  private  lands.  Further, 
thi«  order  does  not  infer  any  Bureau  of 
Land  Management  jurisdiction  over 
private  or  state  lands  within  closure 
areas. 

A  copy  of  this  Federal  Kagisler  notice 
and  maps  showing  the  affiacted  areas  are 
available  for  review  in  the  Bakersfield 
District  Office  of  the  Bureau  of  Land 
Management 

PENALTIES:  The  authorities  for  these 
closures  and  supplementary  rules  are  43 
CFR  8341.2,  8364.1,  and  8365.1-6. 
Violations  of  these  rules  are  ptinishable 
by  fines  of  up  to  $1,000  and/or 
imprisonment  not  to  exceed  12  months 
as  well  as  the  penalties  provided  under 
State  law. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ronald  D.  Fellows,  Bureau  of  Land 
Management,  Bakersfield  District 
Manager,  3809  Pegasus  Dr.,  Bakersfield 
CA  93308.  Phone  (805)  391-6000. 

Dated:  October  7. 1997. 
John  Skibinski. 
Acting  Dutrict  ManagBr. 
IFR  Doc  97-27615  Filed  10-lft-«7;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Public  Notica 

AOBICV:  National  Paric  Service,  Interior. 


ACTION:  Public  notice. 


Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  17  concession  permits 
authorizing  the  operation  of  sport 
hunting  guide-outfitter  services  for  the 
public  at  Wrangell  St.  Elias  National 
Preserve,  Alaska  for  a  period  of  five 
years  from  January  1, 1998  through 
December  31,  2002.  Currently  thme  are 
sixteen  concessioners  providing  the 
services  described  in  this  prospectus. 
One  permit  is  for  a  hunt  area  for  which 
there  is  no  current  operator. 
EFFECTIVE  DATE:  December  16, 1997. 
ADDRESSES:  Interested  parties  should 
contact  the  Superintendent  Wrangell- 
St  Elias  National  Park  &  Preserve,  P.O. 
Box  439,  Copper  Center,  Alaska  99573 
or  by  calling  (907)  822-5234  for  a  copy 
of  the  prospectus. 

SUPPtEMENTARY  MFORMATION:  lliese 
permits  have  been  determined  to  be 
categorically  excluded  for  the 
pro(^ural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

Trie  16  existing  concessioners  have 
performed  their  obligations  to  the 
satisfication  of  Secretary  imder  existing 
permits  which  expire  by  limitation  of 
time  on  December  31, 1997,  and 
therefore  pursuant  to  the  provisions  of 
Section  5  of  the  Act  of  October  9, 1965 
(16  U.S.C.  20),  are  entitled  to  be  given 
prefsrence  in  the  renewal  of  the  peraiit 
providing  that  the  existing 
concessioners  submit  a  responsive  offer 
(a  timely  offer  which  meets  the  terms 
and  conditions  of  the  Prospectus).  This 
means  that  the  permit  will  be  awarded 
to  the  party  submitting  the  best  offer, 
provided  diat  if  the  b^t  offer  was  not ' 
submitted  by  an  existing  concessioner, 
then  the  existing  concessioner  will  be 
afforded  the  opportunity  to  match  the 
best  offer.  U  the  existing  concession 
agrees  to  match  the  best  offer,  then  die 
permit  will  be  awarded  to  the  existing 
concessioner.  If  the  existing 
concessioner  does  not  submit  a 
responsive  offer,  the  right  of  prefarence 
in  renewal  shall  be  considered  to  have 
been  waived,  and  the  permit  will  then 
be  awarded  to  the  party  that  has 
submitted  the  best  responsive  offer.  The 
Secretary  will  consider  and  evaluate  all 
oEten  received  as  a  result  of  this  notice. 
There  is  no  incimibent  concessioner 
for  the  17th  permit,  and  accordingly,  no 
preference  vrill  be  awarded  to  an 
applicant  for  this  guide  area. 

Any  offer,  including  that  of  the 
ffxiyting  concessionor.  must  be  received 
by  the  Superintendent,  Wrangell-St 
Elias  National  Park  and  Preserve.  P.O. 
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Box  439.  Copper  Center.  AK  99573.  not 

later  than  on  or  before  the  sixtieth  (60th) 

day  following  publication  of  this  notice 

to  be  considered  and  evaluated. 

MitkGottiab. 

Acting  Reponal  Director,  Alaska  Region. 

[FR  Doc.  97-27590  Filed  10-16-97:  8:45  am) 
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DEPARTMBIT  OF  JUSTICE 
National  Institute  of  Corrtctions 
Advlaory  Board  MaaUng 


i  AND  OATC:  8:00  a.m.,  Tuesday, 
November  18, 1997  (changed  from 
October  21, 1997). 
PLACE:  Sheraton  National  Hotel.  900 
South  Orme.Street.  Arlington,  VA 
22204. 

STATUS:  OpAi. 

MATTBtS  TO  BC  CON80ERED:  Updates  on 
NIC's  strategic  planning;  survey 
concerning  civil  commitment  of  sex 
ofienders:  interstate  compact;  victims' 
issues  discussion  points;  amendment  of 
the  Bylaws;  election  of  ofQcers/liaisons; 
orientation  for  new  Board  memben;  and 
the  OfBce  of  Justice  Programs  quarterly 
report. 

COffTACT  PERSON  FOR  MORE  MFORMATKM: 

Lany  Solomon,  Deputy  Director.  (202) 

307-3106.  exL  155. 

Monis  L  Tu^paBy 

Unctar. 

[FR  Doc.  97-27599  Filed  10-16-97;  8:45  am) 
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OEPARTMBIT  OF  LABOR 
Oflica  of  tha  Sacracary 
Buiaauof 


Labor  AfWrs; 
OfHoa; 
Agroamant  on  Labor 
on  Sirfwilaalon 


Cooparatton; 
««701 


AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  hearing. 


r:  The  purpoae  of  this  notice  is 
to  announce  a  hearing,  open  to  the 
public,  on  Sulnnission  #9701. 

Submission  #9701 .  filed  with  the  U.S. 
National  Administrative  Office  (NAO) 
by  Human  Rights  Watch  (HRW),  the 
International  Labor  Rights  Fund  (ILRFl. 
and  the  National  Association  of 
Democratic  Lawyers  (ANAD)  of  Mexico, 
involves  labor  law  matters  in  Mexico 
and  was  accepted  for  review  by  the 
NAO  on  July  14,  1997.  Notice  of 
acceptance  for  review  was  published  in 
the  Fadaral  RegistBr  on  July  17, 1997 
(62FR3S327). 


Article  16  (3)  of  the  North  American 
Agreement  on  Labor  Cooperation 
(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Mexico 
by  the  NAO  in  accordance  with  U.S. 
domestic  procedures.  Revised 
procedural  guidelines  pertaining  to  the 
submission,  re  iew.  and  reporting 
process  utilized  by  the  Office  were 
published  in  the  Federal  Register  on 
April  7,  1994  (59  F.R.  16660).  The 
guidelines  provide  for  a  discretionary 
hearing  as  part  of  the  review. 
DATES:  The  hearing  will  be  held  on 
November  19, 1997,  commencing  at  9:00 
a.m.  Persons  desiring  to  present  oral 
testimony  at  the  heahng  must  submit  a 
request  in  writing,  along  with  a  written 
statement  or  brief  describing  the 
information  to  be  presented  or  position 
to  be  taken. 

ADDRESSES:  The  hearing  will  be  held  in 
Brownsville,  Texas,  at  the  Brovimsville 
Public  Library  located  at  2600  Central 
Boulevard,  Brownsville,  Texas  78520. 
Main  Meeting  Room,  Room  #102. 
Written  statements  or  briefis  and 
requests  to  present  oral  testimony  may 
be  mailed  or  hand  delivered  to  the  U.S. 
National  Administrative  Office  (NAO), 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  C-4327, 
Washington,  D.C  20210.  Requests  to 
present  oral  testimony  and  written 
statements  or  brie£t  must  be  received  by 
the  NAO  no  later  than  close  of  business, 
November  5,  1997. 
POR  FURTHER  MFORMATKM  CONTACT: 
Irasema  T.  Garza,  Secretary,  U.S. 
National  Administrative  Office, 
Department  of  Labor.  200  Constitution 
Avenue.  N.W..  Room  C-4327. 
Washington,  D.Q  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toU-free 
niunber). 

9UfftBtBITMrf  MFOmAimt: 
L  Natnra  and  Coadact  of  Hearing 

As  set  out  in  the  notice  published  in 
the  Federal  Kagialar  on  July  17.  1997. 
the  objective  of  the  NAO's  review  of  the 
submission  is  to  gather  information  to 
better  understand  and  publicly  report 
on  the  Government  of  Mexico's 
promotion  of  compliance  with,  and 
effactive  enforcement  of,  its  labor  law 
through  appropriate  government  action, 
as  set  out  in  Article  3(1)  of  the  NAALC, 
and  on  the  steps  the  Government  of 
Mexico  has  taken  to  ensure  access  to 
tribimals  for  the  enforcement  of  labor 
law  and  recourse  to  procedures  under 
which  labor  rights  ate  protected  in 
accordance  with  Articles  4(1)  and  4(2) 
of  the  NAALC 

The  hearing  will  be  conducted  by  the 
Seoetary  of  the  NAO  or  the  Secretary's 
designee.  It  will  be  open  to  tha  public. 


All  proceedings  will  be  conducted  Ln 
English,  with  simultaneous  translation 
in  English  and  Spanish  provided.  The 
public  files  for  the  submission, 
including  written  statements,  brieCs,  and 
requests  to  present  oral  testimony,  will 
be  made  a  part  of  the  appropriate 
hearing  record.  The  public  files  will  also 
be  available  for  inspection  at  the  NAO 
prior  to  the  hearing. 

The  hearing  will  be  transcribed.  A 
transcript  of  the  proceeding  will  he 
made  available  for  inspection,  as 
provided  for  in  Section  E  of  the 
procedural  guidelines,  or  may  be 
purchased  from  the  reporting  company. 

Disabled  persons  should  contact  the 
Secretary  of  the  NAO  no  later  than 
November  5,  1997,  if  special 
accommodations  are  needed. 

n.  Written  Statementi  or  Brieb  and 
ReqoeatB  To  Present  Oral  Testunony 

Written  statements  or  briefs  shall 
provide  a  description  of  the  information 
to  be  presented  or  position  taken  and 
shall  be  legibly  typiad  or  printed. 
Requests  to  present  oral  testimony  Rh»\} 
include  the  name,  address,  and 
telephone  number  of  the  witness,  the 
organization  represented,  if  any,  and 
any  other  information  pertinent  to  the 
request.  Five  copies  of  a  statement  or 
brief  and  a  single  copy  of  a  request  to 
present  oral  testimony  shall  be 
submitted  to  the  NAO  at  the  time  of 
filing. 

No  request  to  present  oral  testimony 
will  be  considered  unless  accompanied 
by  a  written  statement  or  brief.  A 
request  to  present  oral  testimony  may  be 
denied  if  the  written  statement  or  brief 
suggests  that  the  information  sought  to 
be  provided  is  unrelated  to  the  review 
of  the  submission  or  for  other 
appropriate  reasons.  The  NAO  will 
notify  each  requester  of  the  disposition 
of  the  request  to  present  oral  testimony. 

In  presenting  testimony,  the  witness 
should  summarize  the  written  statem«it 
or  brief,  may  supplement  the  vrritten 
statement  or  brief  with  relevant 
information,  and  should  be  prepared  to 
answer  questions  from  the  Secretary  of 
the  NAO  or  the  Secretary's  designee. 
Oral  testimony  will  ordinarily  be 
limited  to  a  ten  minute  presentation,  not 
including  the  time  for  questions. 
Persons  desiring  more  than  ten  minutes 
for  their  presentation  should  so  state  in 
the  request,  setting  out  reasons  why 
additional  time  is  necessary. 

The  requirements  relating  to  the 
submission  of  written  statements  or 
briefs  and  requests  to  present  oral 
testimony  may  be  waived  by  the 
Secretary  of  the  NAO  for  reasons  of 
equity  and  public  interasL 
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Signed  at  Washington.  O.C  <»  October  14, 
1997. 

Iraaema  T.  Garza, 

Secretary,  U.sTNatioBatAdmiiutttatnm 
Office. 

(FR  Doc.  97-27592  Filed  10-16-97;  8:45  am) 
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DEPARTMEHT  OF  LABOR 

Emptoymant  Standarda  Adminiatration 
Wage  m6  Hour  Olvialon 

MInimiifn  Wages  for  Fadaral  and 
Fadarally  Aaaiatad  Conatrudion; 
Ganaral  Wage  Determination  Dadaiona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hoiuiy  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  description  classes 
of  laborers  and  mechanics  employed  on 
construction  profects  of  a  simUar 
character  and  in  the  localities  specified 
therein. 

The  detnminations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  wiA  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.Q  276a)  and  the  other  Federal 
statues  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
pajrment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Fedoal  and 
federally  assisted  construction  projects 
to  laboms  and  mechanics  of  the 
specified  daases  engaged  on  contract 
wc»k  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequentiy  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
intoest 


General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  {CPO)  document  entitled 
"General  Wage  Detnminations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  oiganization,  or 
govoTunental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  fcHms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C  20210. 

New  Gaaaral  Wage  Detanninatkin 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
docummt  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  States: 

V<dumeIV: 

Midiigan 

MI97OO02  (Oct  17. 1997) 

MI9700S3  (Oct  17. 1997) 

MI970084  (Oct  17. 1997) 

MI9700e5  (Oct  17, 1997) 

Ml9700a6  (Oct  17, 1997) 
Ohio 

OH970036  (Oct  17, 1997) 

OH970037  (Oct  17, 1997) 

Modificaitons  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entiUed  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts."  being  modified  are  listed 
by  Volume  and  State.  Dates  of 


publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Vb/ume  /: 

Maine 

ME97000S  (Fab.  14, 1997) 

ME970007  (Feb.  14. 1997) 

ME970010  (Feb.  14.  1997) 

ME97003'>  (Feb.  14. 1997) 

ME970037  (Feb.  14. 1997) 
Rhode  Island 

RI970001  (Fab.  14, 1997) 

VohinteU: 

Delaware 

E£970001  (Feb.  14, 1997) 

DE970002  (Feb.  14. 1997) 

ra970004  (Feb.  14, 1997) 

DE9700O5  (Feb.  14. 1997) 

06970009  (Feb.  14. 1997) 
Maiyland 

MD970001  (Feb.  14, 1997) 

MD970021  (Feb.  14. 1997) 

MD970034  (Feb.  14, 1997) 

MD970038  (Feb.  14. 1997) 

MD979937  (Feb.  14. 1997) 

MD970042  (Feb.  14.  1997) 

MD970057  (Fab.  14. 1997) 

MD970058  (Feb.  14. 1907) 
Pennsylvania 

PA970001  {Feb.  14. 1997) 

PA970002  (Fab.  14. 1997) 

PA970004  (Feb.  14, 1997) 

PA970005  (Fab.  14, 1997) 

PA970006  (Feb.  14, 1997) 

PA970017  (Feb.  14, 1997) 

PA970018  (Feb.  14. 1997) 

PA970020  (Feb.  14.  1997) 

PA970026  (Feb.  14,  1997) 

PA970032  (Feb.  14, 1997) 

PA970033  (Feb.  14. 1997) 

PA970038  (Feb.  14. 1997) 

PA970042  (Fab.  14. 1997) 

PA9700S1  (Fab.  14. 1997) 

PA970053  (Feb.  14. 1997) 

PA970065  (Feb.  14. 1997) 
Viiginia 

VA970025  (Feb.  14. 1997) 

VA970052  (Fab.  14. 1997) 

VA970078  (Feb.  14.  1997) 

VA970079  (Fab.  14, 1997) 

Vohinmni: 

Florida 

FL970039  (Feb.  14, 1997) 
Kentucky 

KY970001  (Feb.  14. 1997) 

1CY970002  (Feb.  14, 1997) 

ICY970003  (Feb.  14. 1997) 

1CY970004  (Feb.  14. 1997) 

KY970006  (Feb.  14. 1997) 

1CY97(NW7  (Feb.  14, 1997) 

iCY970025  (Feb.  14, 1997) 

KY970027  (Feb.  14, 1997) 

ICY970029  (Feb.  14,  1997) 

1CY970032  (Feb.  14,  1997) 

ICY970035  (Feb.  14. 1997) 

KY970054  (Feb.  14. 1997) 
Tennessee 

TN970002  (Feb.  14. 1997) 

TN970005  (Feb.  14. 1997) 

TN970018  (Feb.  14.  1997) 

TN970038  (Feb.  14. 1997) 

TN970039  (Feb.  14. 1997) 
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Volume  IV: 

IndUna 

IN970004  (Feb.  14, 1997) 
IN970006  (Feb.  14. 1997) 
IN970017  (Feb.  14.  1997) 
IN970020  (Feb,  14,  1997) 

Michigan 

MI97t)001  (Feb.  14. 1997) 
Na970003  (Feb.  14.  1997) 
MI970004  (Feb.  14. 1997) 
MI970007  (Feb.  14. 1997) 
MI970017  (Feb.  14. 1997) 
MI970030  (Feb.  14, 1997) 
MI970031  (Feb.  14. 1997) 
MI970046  (Feb.  14. 1997) 
MI970O47  (Feb.  14. 1997) 
MI970O78  (Feb.  14.  1997) 
MI970079  (Feb.  14, 1997) 
Ml9700e0  (Feb.  14. 1997) 

MiniMiente 

MN970007  (Feb.  14. 1997) 
MN97000e  (FebL  14. 1997) 
MN970015  (Feb.  14.  1997) 
MN970027  (Febi  14, 1997) 
MN97Q031  (Feb.  14, 1997) 
MN970035  (Feb.  14, 1997) 
MN970039  (Feb.  14,  1997) 
MN9700ei  (Feb.  14, 1997) 

Ohio 
OH970001  (Feb.  14.  1997) 
OH970002  (Feb.  14.  1997) 
OH970003  (Feb.  14.  1997) 
OH970009  (Feb.  14. 1997) 
OH97a)12  (Fb.  14. 1997) 
OH970026  (Feb  14. 1997) 
OHg70028  (Feb.  14, 1997) 
OH970029  (Feb.  14, 1997) 
OH970035  (Feb.  14. 1997) 

VohiamV 

Arimms 

AR970003  (Feb.  14. 1997) 
Iowa 

IA971»13  (Fab.  14. 1997) 


1997) 
1997) 
1997) 
1997) 


KSaTOOOe  (Feb.  14. 1997) 

IfiHOttri 

MO97O001  (Feb.  14. 1997) 
MO970002  (Feb.  14. 1997) 
MO97a)06  (Feb.  14. 1997) 
MO970009  (Feb.  14.  1997) 
MO970011  (Fab.  14. 
MO970013  (Feb.  14. 
M0970041  (Feb.  14. 
MO970O42  (Feb.  14. 
MO9700S0  (Feb.  14. 1997) 
HOeTOOSa  (Feb^  14. 1997) 
MO970067  (Feb.  14.  1997) 
140970072  (Fab.  14. 1997) 

TX970018  (Feb.  14. 1997) 
TX970114  (Feb.  14. 1997) 

Volume  VI: 

Idaho 
ID970001  (Febu  14. 1997) 
ID970002  (Feb.  14. 1997) 

Oraigon 

OR970001  (Fab.  14. 1997) 
OR970017  (Fab.  14. 1097) 

WashiogtOB 

WA97Q005  (Feb.  14. 1997) 

VohimeVn: 

Califoniia 

CA970001  {fth.  14. 1997) 


CA970002  (Feb. 
CA970028  (FebL 
CA970029  (Feb. 
CA970030  (Feb. 
CA970031  (Feb. 
CA970032  (Feb. 
CA970033  (Feb. 
CA970034  (Feb. 
CA970035  (Feb. 
C:A970038  (Feb. 
CA970037  (Fab. 
CA970038  (Feb. 
CA970039  (Feb. 
CA970O4O  (Feb. 
CA970O41  (Fab. 
CA970042  (Fab. 
CA970043  (Fab. 
CA970044  (Feb. 
CA970045  (Feb. 
CA970046  (Feb. 
CA970047  (Fab. 
CA97a04a  (Feb. 


14. 1997) 
14.  1997) 
14. 1997) 
14. 1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14. 1997) 
14. 1997) 
14.  1997) 
14. 1997) 
14. 1997) 
14. 1997) 
14.  1997) 
14,  1997) 
14,  1997) 


NUCLEAR  REGULATORY 


Wage 
PnbUcation 


General  wage  detenninations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Govemm«it  Printiiig  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depoaitoiy  Lifanffies  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Govwnment  Printing 
Office.  Washington.  D.C  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
sub8cription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  aimual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  H  Washington.  D.C  This  10th  day 
of  October  1997. 

Maigit  Waehii^lBM. 

Acting  Chief,  Atdic/i  ofConttruction  Wage 

Detenainatiame. 

(FR  Doc.  97-27415  FUsd  10-16-97;  8:45  am) 


Advlsoiy  CuiiNiilllee  on  Reedor 
Safeguards;  Meeting  Notice 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
Novonber  6-7, 1997,  in  Confnence 
Room  T-2B3, 11545  Rockville  Pike. 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Register  on  Thursday, 
January  23, 1997  (62  FR  3539). 

Thnraday,  Novemiwr  6, 1M7 

8:30  AM.— 8:45  AM. :  Opening 
Remarks  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  %vill  make 
opening  remarks  regarding  conduct  of 
the  meeting  and  comment  briefly 
regarding  items  of  current  interest 
During  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  AM— 10:15  AM.:  Use  of 
Uncertainty  Venus  Point  Values  in  the 
PRA-Related  Decisionmaking  Pmoem 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  adequacy  of  the  guidance 
being  provided  by  the  staff  relative  to 
the  use  of  uncertainty  versus  point 
values  in  the  PRA-related 
decisionmaking  process. 

10:30  AM.—12M)  Noon:  Pmposed 
Final  Generic  Letter  Regarding  Loss  of 
Reactor  Coolant  Inventory  and 
Associated  Potential  for  loss  of 
Emergency  Mitigation  Functions  ¥fhile 
in  a  Shutdown  Condition  (Open) — The 
Conunittee  will  bear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  final  Generic 
Letter  noted  above. 

1  iX)  PM.—2:30  PM. :  Meeting  with 
the  Acting  Deputy  Executive  Directorfor 
Reguhtory  Effectiveness  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with  the  Acting 
Deputy  Executive  Director  regarding 
tegulatoiy  excellence  and  related 
matters. 

2:45  PM?-^:15  PM.:  NRC  Safety 
Research  Program  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  discussions  with  the  staff,  as 
needed,  r^arding  the  NRC  Safety 
Research  Program  and  related  matters. 

4:30  PM.—7M)  PM.:  Preparatian  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 
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Friday,  November  7, 1997 

8:30  A.M.—8:35  AM.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening.remarks  regarding  conduct  of 
the  meeting. 

8:35  AM.— 9:35  AM.:  Severe 
Accident  Management  (Open) — ^The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  staff  evaluation  of  the 
BWR  Owners  Group  emergency 
procedure  and  severe  accident 
guidelines  and  the  Westinghouse  severe 
accident  guidelines. 

9:35  AM.— 10:30  AM.:  Staff  Actions 
Related  to  the  Development  of  a  Revised 
Fire  Protection  Rule  (Open) — The 
Committee  will  hear  presentations  by 
and  hold  disctissions  with 
representatives  of  the  NRC  sta£f 
regarding  staff  actions  related  to  the 
development  of  a  revised  Fire  Protection 
Rule. 

10:45  AM.— 11:15  AM.:  Future  ACRS 
Activities  (Open)— The  Committee  wiU 
discuss  the  recommendations  of  the 
Planning  and  Procedures  Sub- 
committee regarding  items  proposed  fbr 
consideration  by  the  full  Committee 
during  future  meetings. 

11:15  AM.— 11:30  AM.: 
Reconcihation  of  ACRS  Comments  and 
Recommendations  (Open) — The 
Committee  will  discuss  responses  from 
the  NRC  Executive  Director  for 
Operations  to  comments  and 
recommendations  included  in  recent 
ACRS  reports.  The  EDO  respcmses  are 
expected  to  be  provided  to  die  ACRS 
pritw  to  the  meeting. 

1 1 .30  AM.—12iX)  Noon:  Repmt  of 
the  Planning  and  Procedures 
Subcommittee  (Open/Qosed) — The , 
Committee  will  hear  a  report  of  the  * 
Plaiming  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  qualifications  of 
candidates  nominated  for  appointment 
to  the  ACRS,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 

{Note:  A  portion  of  this  session  may  be 
cloaed  to  discuss  organizational  and 
peraonnel  matters  that  relate  solely  to  the 
internal  personnel  rules  and  practices  of  this 
Advisory  Committee,  and  information  the 
release  of  which  would  constitute  a  clearly 
onwaiianted  invasion  of  personal  privacy.) 

1 M)  PM.—l  :30  PM. :  Miscellaneous 
(Open) — ^The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

1:30 PM—7:00  PM.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 


will  continue  its  discussion  regarding 
proposed  ACRS  reports  on  matters 
considered  during  this  meeting. 

Pr(x:edures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  4, 1997  (62  FR  46782).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public  and 
representatives  of  the  nuclear  industry, 
electronic  recorclings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting,  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  Toaka  oral  statements  should  notiiy 
Mr.  Sam  Duraiswamy,  Chief,  Nuclear 
Reactors  Branch,  at  least  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  aUow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
dtiring  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regartiing  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
frir  ACRS  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
ma)or  inconvenience. 

In  accordance  with  Subsection  10(d) 
PX.  92-463, 1  have  determined  that  it  is 
necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee  per  5  U.S.C 
552b(cX2).  and  to  discuss  infionnation 
the  release  of  which  would  constitute  a 
cleariy  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(cK6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  die 
Chairman's  niling  on  requests  fm  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  Mr.  Sam 
Dtiraiswamy,  Chief.  Nuclear  Reactors 
Branch  (telephone  301/415-7364). 
between  7:30  A.M.  and  4:15  P.M.  EDT. 

ACRS  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorid  from  the  "NRC 
MAIN  MENU."  The  Direct  Dial  Access 
nimiber  to  FedWorld  is  (800)  303-9672 
or  ftp.fedworld.  These  documents  and 
the  meeting  agenda  are  also  available  for 
downloading  or  reviewing  on  the 


internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Dated:  October  10. 1997. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc  97-27398  Filed  10-10-97:  8:45  am) 

■aXMQ  COOC  7M0-01-r 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Coat  of  Hoapttai  and  Medtcal  Car* 
Treatment  Fumiahad  by  the  United 
Staloa;  Certain  Ralaa  Reganflng 
Recovery  From  Tortioualy  Uabia  Third 


By  virtue  of  the  authtnity  vested  in 
the  President  by  section  2(a)  of  Pub.  L. 
87-693  (76  StaL  593;  42  U.S.C.  2652). 
and  delegated  to  the  Director  of  the 
Office  of  Management  and  Budget  by 
Executive  Order  No.  11541  of  July  1. 
1970  (35  FR  10737),  the  three  sets  of 
rates  outlined  below  are  hereby 
established.  These  rates  are  for  use  in 
coimection  with  the  recovery,  from 
tortioualy  liable  third  persons,  of  the 
cost  of  hospital  and  medical  care  and 
treatment  furnished  by  the  United  States 
(Part  43,  Chapter  I,  Tide  28,  Code  of 
Federal  R^ulations)  through  three 
separate  Federal  agencies.  The  rates 
have  been  established  in  accordance 
with  the  requirements  of  OMB  Circiilar 
A-25,  requiring  reimbursement  of  the 
full  cost  of  all  services  provided.  The 
rates  are  established  as  follows: 

It  of  Defense 


1. 

The  Fiscal  Year  1998  (FY98) 
Department  of  Defense  (IX)0) 
reimbursement  rates  for  inpatient, 
outpatimt,  and  other  services  are 
provided  in  accordance  with  Section 
1095  of  title  10,  United  States  Code.  Due 
to  size,  the  sections  containing  the  Drug 
Reimbursement  Rates  (Section  III  J))  and 
the  rates  for  Ancillary  Services 
Requested  by  Outside  Providers 
(Section  IILE)  are  not  included  in  this 
package.  The  Office  of  the  Assistant 
Secretary  of  Defense  (Health  ACCairs) 
will  provide  these  rates  upon  request 
The  medical  and  dental  service  rates  in 
this  package  (including  the  rates  for 
ancillary  sovices,  prescription  drugs  or 
other  procedures  requested  by  outside 
providers)  are  effective  October  1,  1997. 

2.  Health  and  Hnman  Services 

The  sum  of  obligations  for  each  cost 
center  providing  medical  service  is 
broken  down  into  amounts  attributable 
to  inpatient  care  on  the  basis  of  the 
proportion  of  staff  devoted  to  each  cost 
center.  Total  inpatient  costs  and 
outpatient  costs  thus  determined  are 
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divided  by  the  relevant  workload 
statistic  (inpatient  day,  outpatient  visit) 
to  produce  the  inpatient  and  outpatient 
rates.  In  calculation  of  the  rates,  the 
Department's  unfunded  retirement 
liability  cost  and  capital  and  equipment 
depreciation  cost  were  incorporated  to 
conform  to  requirements  set  forth  in 
0MB  Circular  A-25.  In  addition,  each 
cost  center's  obligations  include  costs 
for  certain  other  accounts,  such  as 
Medicare  and  Medicaid  collections  and 
Contract  Health  funds  used  to  support 
direct  program  operation.  Certain  cost 
centers  that  primarily  support  workload 
outside  of  the  directly  operated 
hospitals  or  clinics  (public  health 
nursing,  public  healUi  nutrition,  health 
education)  were  excluded  this  year  as 
not  being  a  part  of  the  traditional  cost 
of  hospital  operations  and  not 
contributing  directly  to  the  inpatient 
and  outpatient  visit  woridoad.  Overall, 
these  rates  reflect  a  more  accurate 
indication  of  the  cost  of  care  in  HHS 
facilities. 

In  addition,  separate  rates  per 
.  inpatient  day  and  outpatient  visit  were 
computed  for  Alaska  and  the  rest  of  the 


United  States.  This  gives  proper  weight 
to  the  higher  cost  of  operating  medical 
Cacilities  in  Alaska. 

3.  Department  of  Veterans  Affairs 

Actual  direct  and  Indirect  costs  are 
compiled  by  type  of  care  for  the 
previous  year,  and  facility  overhead 
costs  are  added.  Adjustments  are  made 
using  the  budgeted  percentage  changes 
for  the  current  year  and  the  budget  year 
to  compute  the  base  rate  for  the  budget 
year.  The  budget  year  base  rate  is  then 
adjusted  by  estimated  costs  for 
depreciation  of  buildings  and 
equipment,  central  ofBce  overhead. 
Government  employee  retirement 
benefits,  and  retiun  on  fixed  assets 
(interest  on  capital  for  land,  buildings, 
and  equipment  (net  book  value)),  to 
compute  the  budget  year  tortiously 
liable  reimbursement  rates.  Also  shown 
for  the  tortiously  liable  inpatient  per 
diem  rates  are  breakdowns  into  three 
cost  components:  Physician;  Ancillary; 
and  Nursing,  Room,  and  Board.  As  with 
the  total  per  diem  rates,  these 
breakdowns  are  calculated  from  actual 
data  by  type  of  care. 


The  interagency  rates  shown  are  to  be 
used  when  VA  medical  care  or  service 
is  furnished  to  a  beneficiary  of  another 
Federal  agency,  and  that  care  or  service 
is  not  covered  by  an  applicable  local 
sharing  agreement.  Government 
employee  retirement  benefits  and  return 
on  fixed  assets  are  not  included  in  the 
interagency  rates,  but  in  all  other 
respects  the  interagency  rates  are  the 
same  as  the  tortiously  liable  rates. 

Inpatient  charges  will  be  at  the  per 
diem  rates  shown  for  the  type  of  bed 
section  or  discrete  treatment  imit 
providing  the  care.  Prescription  Filled 
charge  in  lieu  of  the  Out{>atient  Visit 
rate  will  be  charged  when  the  patient 
receives  no  service  other  than  the 
Pharmacy  outpatient  service.  This 
charge  applies  whether  the  patient 
receives  the  prescription  in  person  or  by 
mail. 

When  medical  care  or  service  is 
obtained  at  the  expense  of  the 
Department  of  Veterans  AfEairs  from  a 
non-VA  source,  the  charge  for  such  care 
or  service  will  be  the  actual  amoimt 
paid  by  the  VA  for  that  care  or  service. 


1.  Department  of  Defsnae 

For  the  Department  of  Defense,  efiiective  October  1,  1997  and  thereafter 

Inpatient.  Outpatient  and  Other  Rates  and  Charges 
L  Inpatient  Rates  >  ^ 


Per  inpatient  day 


A  Bum  Center  _ ._..._»...........»........._».....__. 

B>  Sucgicai  Cve  Senrices  (Cosn)etic  SufQery) .._ ..«. 

C.  Al  Other  Inpatient  Services  (Based  on  Diagnosis  Related  Groups  (0^6)3) 


International 
Militaiy  Edu- 
cation &Trair>- 
ing(IMET) 


$2,618.00 
955.00 


Interagerwy 
and  ottter  Fed- 
eral agency 
aportsored  pa- 


$4,754.00 
1.733.00 


Ottwr(Full/ 
Third  perty) 


$5,079.00 
1852.00 


1.  FY98  Direct  Care  Inpatient  Reimbursement  Rates 


Adjusted  standard  amount 


Large  Urt>an  

Other  Urt)«VRural 
Overseas - 


IMET 


$2,190.00 
2,194.00 
2.450.00 


Ottier  inter- 
agency 


K131.00 
4.215.M 
5.614.00 


(FuMTThird 
perty) 


$4,372.00 
4,499.00 
5,960.00 


2.  Overview 

The  FY98  inpatient  rates  are  based  on  the  cost  per  DRG,  which  is  the  inpatient  full  reimbursement  rate  per  hospital 
discharge  weighted  to  reflect  the  intensity  of  the  principal  diagnosis,  secondary  diagnoses,  procedures,  patient  age, 
etc.  involved.  The  average  cost  per  Relative  Weighted  Product  (RWP)  for  large  uAaa.  other  urban/rural,  and  overseas 
fecilities  will  be  published  annually  as  an  inpatient  adjusted  standardized  amoimt  (ASA)  (see  paragraph  LCl..  above). 
The  ASA  will  be  applied  to  the  RWP  for  each  inpatient  case,  determined  from  the  DRG  weights,  outlim  thresholds, 
and  payment  rules  published  annually  for  hospital  reimbursement  rates  under  the  Civilian  Health  and  Medical  Program 
of  the  Uniformed  Services  (CHAMPUS)  pursuant  to  32  CFR  199.14(a)(1),  including  adjustments  for  length  of  stay  (LOS) 
outliers.  The  published  ASAs  will  be  adjusted  for  area  wage  diJEferences  and  indirect  medical  education  (IME)  for 
the  discharging  hospital.  An  example  of  how  to  apply  DoD  costs  to  a  DRG  standardized  weight  to  arrive  at  DoD 
costs  is  contained  in  paragraph  LC3.,  below. 

3.  Example  of  Adjusted  Standardized  Amounts  for  Inpatient  Stays 
Figure  1  shoMTs  examples  for  a  nonteaching  hospital  in  a  Large  Urban  Area.  ^ 
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a.  The  cost  to  be  recovered  is  DoD's  cost  for  medical  services  provided  in  the  nonteeching  hospital  located  in 
a  large  urban  area.  Billings  will  be  at  the  third  party  rate. 

b.  DRG  020:  Nervous  System  Infection  Except  Viral  Meningitis.  The  RWP  for  an  inlier  case  is  the  CHAMPUS 
weight  of  2.9769.  PRG  statistics  shown  are  from  FY  1996). 

c.  The  DoD  adjusted  standardized  amount  to  be  charged  is  $4,372  (i.e.,  the  third  party  rate  as  shown  in  the  table). 

d.  DoD  cost  to  be  recovered  at  a  nonteaching  hospital  with  area  vnga  index  of  1.6  is  the  RWP  factor  (2.9769) 

in  3.b.,  above,  multiplied  by  the  amount  ($4,372)  in  3.c.,  above.  , .  - 

e.  Cost  to  be  recovered  is  $13,015.  ^  ;^.i 


Figure  1 

—Third  Part/  Bilung  Examples 

DRG 
No. 

DRG  description 

DRG  weight 

Arittimetic 
mean  LOS 

Geometric 
mewiLOS 

Short  stay 
mreenun 

■waanoio 

020  .„ 

Nervous  System  Infection  Except  Viral  Meningitis „.. 

2.9769 

11.2 

7.8 

1 

30 

Hospital 

Location 

Area  wage 
rate  indSK 

IMEaclust- 
mer4 

Group  ASA 

'&' 

Nonteacning  nospnai ..« 

Large  Urtwi  ..„ _. 

1.0 

^J0 

$4,372.00 

$4,372.00 

PflHant 

Lengtti  o(  stay 

Days  above 
mrBsnoia 

Relative  weighted  product 

TPC 

Inlier* 

OutBer** 

Total 

Amount*** 

«1  

7  days 

0 
0 
5 

2^760 
2J780 
2.9780 

0.UUU0 
0.0000 
a6297 

2.9780 
2S780 
3J086 

$13^)15 

92     - 

21  days  

13JD15 

#3  _.. 

35  days ...   . 

16  788 

*t)RG  Weight 

**Outlier  calculation  -  33  percent  of  per  dtom  weighf  numlMr  of  outlier  days  -  .33  (DRG  Weight/Geometric  Mem  LOS)'  (Patient  LOS— Long 
Stay  Threshokfl 
-.33  (2.97eg/7.6) '  (35-^ 
-.33  r38165)'  5  dtsim  out  to  five  decimal  placee) 
-.12594' 5  (take  out  to  live  decimal  places) 

-.6297  (take  out  to  four  decimal  places)  .  ^  <-~t 

•*•  Applied  ASA'  Total  RWP 

n.  Outpatient  Rates  ■  >  Per  Visit 


MEPRS 
Code* 


Cinical  service 


MMtaiyEdu- 

calkxi  &Trairv 

ing(IMET) 


andoltwr  Fed- 

eralagancy 

sponsored  pa- 


Othsr 

(FuVThird 

P«rty) 


A.lladtealCara 


BAA 

BAB 

BAG 

BAE 

BAF 

BAG 

BAH 

BAI  . 

BAJ 

BAL 
rtskj 

Dnm 

BAN 
BAG 
BAP 
BAQ 
BAR 
BAS 
BAZ 


Internal  Medfclne 

Allergy  

Can^okigy  

Diabetic  . 

Endocrinotogy  (Melatx)ltsm) 

Gastroenterotogy 

Hematology  ....•»........««...».......m.......m..m......«.. 

■  •jfl^O*  HWiWR^I    ....i..... 111.,..,,. .......... ................... ...I 

l^^^f^Hi^RAjy    .................................  n ....................  I 

Neurotogy . 

Outpatient  Nutrition  .........„......„..„_„...„.._....., 

Oncology  

Pulmonary  Disease  „.. .... ._... „., 

r^iioufTicnutuQy  ■■•■•>•■•>••«••••••••••••»•••••«■•••■•■•••••■••••■• 

a^vi  II MSUUKAJV    •■•>■■•*■•■■••••«•••••••••••■••*■•■••■■••••■•■■•■■••■■ 

iTi^B^vOUS  L^SOBSO   ■■■■••••>•>•••>••■•••••••••••••••••••••*■••■< 

Pttysical  Medkane 

Radiatkxi  Therapy 

Medwal  Care  Not  Elsewhere  Classified  (NEC) 


$105.00 

39.00 

81.00 

44.00 

85.00 

110.00 

145.00 

81.00 

171.00 

10Q.00 

34.00 

114.00 

141.00 

84.00 

63.00 

141.00 

78.00 

72.00 

84.W 


$196.00 
73.00 

isaoo 

82.00 
156.00 
203.00 
260.00 
148.00 
317.00 
202.00 

63.00 
211.00 
260.00 
156.00 
117.00 
260.00 
145.00 
132.00 
156.00 


$206.00 
78.00 
160.00 
87.00 
168.00 
216.00 
287.00 
159.00 
338.00 
215.00 
67.00 
225.00 
278.00 
166.W 
124.00 
278.00 
155.00 
141.00 
166.00 


B.  Surgical  Care 


BBA 
BBS 
BBC 
B80 
B8E 
B8F 
B8G 
B8H 


General  Surgery , 

Cardiovascular  and  Thorack:  Surgery 

Neurosurgery 

Ophthalmology 

Organ  Transptent .; 

Otolaryngology  -~. 

Plastk:  Surgery 

Proctotogy  


119.00 
110.00 
137.00 

84.00 
191.00 

88.00 
100.00 

67.00 


220.00 
203.00 
253.00 
155.00 
353.00 
162.00 
184.00 
124X0 


235.00 
216.00 
270.00 
166.00 
376.00 
173.00 
196.00 
132.00 
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MEPRS 

•       :-^'.-           Oinicrt  service 

t 

IMtory  Edu- 
cation &  Train- 
ing (IMET) 

liilei  agency 
and  other  Fed- 
eral agency 
aponaored  pa- 
tients 

Other 

(Fuimwd 

party) 

BBI 

BBJ 

B8Z 

Urology 

PsaWric  Surgery .„    _    .                         ..   _      -. 

Surgical  Care  NEC  — -.         ...         — ~.    

101.00 

te.oo 

65.00 

187.00 
164.«) 
120.m 

175.00 
127.ra 

^ 

C.  OftaliMiel  and  Qynecoteglcl  (OB-QYN)  Cvt 

BCA  

BCB  

BCC  

BCZ 

.            . 

45.00 

74.00 

68.00 

112.00 

83.00 
138.00 
126.00 
207.00 

89.00 

146.00 

135.00 

221.000 

Famiiy  Planning  ...,.„......__„.„__...„ — _ „ ..„ — . — 

Gynecology 

OteteCncs  .-. _._.—.».. ,,  ..„ 

OB-GYN  Care  NEC    

D.P«dMrteCara 

BOA  

BOB  

BOC 

BOZ 

PsdMnc  — —.——.—..— ~_ — „.»... — — ~— 

Adoteacanl. 

WelB^                                       

PMMrinCvnNFC             

54.00 
55.00 
36.00 
64.00 

loaoo 
loiin 

66.00 
119.00 

106.00 

108.00 

70.00 

126.00 

E.  OrtkopMdIc  Cm 

BEA 

BEB 

BEC  

BEE 

BEF 

Orthopaedfc _ —         _ _. 

Cast 

Hand  Surgery _ 

OrttwHc  Laboratory  , » 

83.00 
45.00 
38.00 
58.00 
49.00 
21.00 

153.00 
82.00 

Taoo 

110i» 
91.00 
38.00 

164.00 
88.00 
75.00 

117.00 
97.00 

BEZ 

40.00 

- 

F.  PsycMaMc  andtaf  MtanlBl  HaaMi  Cava 

BFA 

BFB 

nycnaey 

P^yct^^ogy        

97.00 
71.00 
50.00 
80.00 
80.00 
62.00 

179.00 
132i)0 
lOOiX) 
147j00 
149.00 
11&00 

191.00 
14t.OO 

BFC 

BFD 

BFE 

BFF „. 

CMd  Guidwice 

Mental  HeaMi  .— — _ ...__»_ _. 

^-  - ■  -1 ...    . 

>MCIH  VTOTK   ._ ~„— _ ..- 

117.00 
157.00 

i5e.ro 

123U)0 

Q»  FvfMly  Pffscllos^ilMvy  MbsccI  Cw 

BOA 

FwwtyPnmiw                                 ■         

67.00 
64.00 
59.00 
42.00 

saoo 

81.00 
41.00 
50.00 
42.00 
82JX) 
43.00 

124.00 

118.00 

109A) 

77.00 

S&OO 

i4aoo 

TSjOO 
108L00 

78.00 

152.00 

'  79.00 

132.00 

BHA  

BHB 

Primary  Care —   

126Jn 
117iX) 

BHC  

82.00 

BHO     

Aii**5gy 

58.00 

BHE  

BHF 

BHQ 

BHH 

Spaed)  Pathology  , 

CommunHy  Heaih  „ _ 

Oocti^Mlional  HaaMh  _ „,  , _ 

TntCARF  OiUpaliert                               ,         ,,                     

159.00 

oaoo 

115i» 
83.00 

BHI 

BHZ 

tmmwrti"*"  fJ«* 

162.00 
84  00 

• 

K  &iiM||Mit|  madkH  Cmm 

BIA  .  .„ 

^■■■■■■■■1 1 1  **-  -*-  -■ 

107.00 

198.00 

2^\J0O 

L  ngM  Madteai  Cw* 

BJA 

HijHMBtfcing 

85.00 

157.00 

16700 

J.  UndwMM  Madteal  Ova 

BKA 

Undersaai  Medtane  _ 

32.00 

58.00 

62.00 

K.  RalMMWMhw  SwvtoM 

BtA 

BLB 

Ptiyaical  Therapy ....„..._..„_„-„.„.._.„„„...„. 

Occupational  Therapy _ _. 

29.00 
53.00 

54.00 
98.00 

57.00 
104.00 
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m.  Other  Rates  and  Chaiges*  >  p^r  visit 


MEPRS 
oode« 


FBI  . 
DOC 


Clinicai  service 


A.  Immunization  ...— ...™.„..„„„....._.„„.„„ „. 

B.  Hypeibanc  Chamber »  

C.  Ambulalory  Procedure  Visit  (APV)  • „.... 

0.  Family  Member  Rate  (formerly  Military  Dependents  Rate) 


MiMwy  Edu- 
cation &  Train- 
ing (IMET) 


$10.00 

180.00 

376in 

10.20 


and  other  Fed- 
eral agency 
sponsored  pia- 


%^9J0O 
333.00 
891.00 


Other 

(FuVnwd 

P«rty) 


$20.00 

;issoo 

737  A) 


«       E.  Reimbursement  Rates  For  Drags  Requested  By  Outside  Providers  ' 

The  FY98  drug  reimbursement  rates  for  drugs  are  for  prescriptions  requested  by  outside  providers  and  obtained 
at  a  Military  Treatment  Facility.  The  rates  are  established  based  on  the  cost  of  the  particular  drugs  provided.  Final 
rule  of  32  tPR  part  220,  estimated  to  be  published  October  1,  1997,  will  eliminate  the  high  coat  ancillaiy  services' 
dollar  threshold  and  the  associated  term  "high  cost  ancillary  service."  In  anticipation  of  that  chai^.  die  phrase  "high 
cost  ancillary  service"  has  been  replaced  with  the  phrase  "ancillary  services  requested  by  an  outside  provider."  The 
list  of  drug  reimbursement  rates  is  too  large  to  include  here.  These  rates  are  available  on  request  from  OASD  (Health 
AfCairs) — see  Tab  N  for  the  point  of  contact 

F.  Reimbursement  Rates  for , Ancillary  Services  Requested  By  Outside  Providers  " 

Final  rule  of  32  CFR  part  220,  estimated  to  be  published  October  1,  1997,  will  eliminate  the  high  cost  ancillaiy 
services'  dollar  threshold  and  the  associated  term  "high  cost  ancillary  service."  In  anticipation  of  that  change,  the 
phrase  "high  cost  ancillary  service"  has  been  replaced  with  the  phrase  "ancillaiy  services  requested  by  an  outside 
provider."  The  list  of  FY98  rates  for  ancillary  services  requested  by  outside  providers  and  obtained  at  a  Military  Treatment 
Facility  is  too  large  to  include  brae.  These  rates  are  available  on  request  from  OASEKHaalth  Afhirs)— see  Tab  N  for 
the  point  of  contact 

G.  Elective  Cosmetic  Surgery  Procedures  and  Rates 


Cosmetic  surgery  proce- 
dure 


Mammaplasty  _.„._... 

wwmmpexy  ■....•H.*......H.n 

Facial  Rhytidectomy 

Blepharoplaaly 

Mentoplasty  (Augmer«a- 

tion  Reduction). 
Abdominoplasty 


lion 


Ciassiiica- 
(ICD-9) 


Upedomy  suction  per  re- 
gion^^ 


Scar  Revisions  beyond 

CHAMPUS. 
Mandibular  or  Maxilary 

Repositioning. 
Minor  SMn  Lesions  ^>  ~. 

Dermabrasion 

Hair  Restoration ..: 

Removing  Tattoos 

Chemical  Peel 

AmVThigh 

DermoNpectomy. 
Brow  Lilt 


85.50.  85.32. 

85.60  

86.82.86.22 
08.70.08.44 
76.68.  76.67 
8d.o3  ••.••«.». 

86.83  

21J7,21J6 
86.84 


85.31 


Current  Procedural  Ter- 
minology (CPT)» 


76.41  

86.30 

8&2S 

88.64 

86.2S 

8&24  

86.83  

86.3 


1932S.  19324.  19318  . 

19316  

15824  

15820,  15821.  15822. 

15823. 
21208. 21200 

15831  

15876,  15877,  15678. 

15879. 
30400,  30410 

1578_- 

21104 

1578_ 

15780 

15775 

15780 


FY98  charge 


10 


Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Oulpalienl  Clinic  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
picaWe  Ou^Mfbant  One  Rate. 

Inpattent  Sun^  Care  Per  Diem  or  APV  or  ap- 
plicable Oulpalianl  Cfinic  Rate. 

Inpatient  Surgical  Care  Per  Dtem  or  APV  or  ap- 
plicable Outpatient  CMc  Rate. 

Inpatient  Surgical  Cars  Par  Diem  or  APV  or  ap- 
plicabte.Oulpattant  CMC  Rata. 

Inpatient  Surgical  Care  Par  Dism  or  APV  or  ap- 
picabte  Outpaltenl  CMC  Rate. 

Inpatient  Surffat  Care  Per  Oiera  or  APV  or  ap- 
picabte  Ou^patfant  CMC  Rate. 

Inpatient  Swgicai  Care  Per  Diam  or  APV  or  a^ 
picabte  Outpaliant  CMC  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Ou^Mtiant  CMc  Rale. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plic^)le  Outpatient  CMC  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicabte  Ou^Mtiant  CMC  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable OulpalianI  CMc  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rale. 

Inpalienl  SurgMtf  Care  Per  Diem  or  APV  or  ap- 
plicabte  Outpatiant  CMC  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  CMc  Rate. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
picabte  Ou^Mbant  Clinic  Rate 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  a^ 
pNcabie  Oulpeltent  CMC  Rate. 


Amourtfof 


^*«) 

C*«) 
(.»<) 

C*«) 

(•*') 
(•»') 
C*«) 
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H.  Dental  Rate^^  p^g  Procedure 


MEPRS 
cod»« 

Clinical  service 

■9 

l«ii ■■■■■■■<!  iiiii*! 

mMlary  edu- 
cation and 
training  (IMET) 

Interagency 
and  other  fed- 
eral agency 
sportsored  pa- 
tients 

Other 

(FuN/lhird 

party) 

oOenM  Oervicew                             

$36.00 

$101.00 

$106.00 

ADA  code  and  OoO  established  weight 

L  Ambulance  RatBi«  Per  \nsit 


MEPRS 
code^ 

CInical  aervioa 

International 
military  edu- 
cation and 
training  (Alb  1) 

meragency 
atxl  other  fed- 
eral agertcy 
apornoradpa- 
HeiM 

Other 

(Fuimiird 

party) 

FEA 

Ambulance  

$32.00 

S80.00 

$64.00 

).  Laboratocy  and  Radiology  Services  Requested  by  an  Outside  Provider*  Per  Procedure 


MEPRS 
code^ 


Cinicai  service 


pier. 
Radtoiogy  procedures 


tiy  an  outside  provider  CPT-4  Weight  IMuHi- 
by  an  outside  provider  CPT-4  WeigM  Mulb- 


mflitWY  edu- 
cation atrain- 
ing(IMET) 


$6.ra 

23.00 


nteragency  ft 
other  federal 
agency  aporv 
sored  peoenis 


$13.00 
35.00 


Other  (fulVthird 
party) 


$14.00 
37.00 


K.  AiiEvac  R^a"  Per  Visit 


MEPRS 


Cinicai  service 


AirEvac  Services— AmbulalDry 
AirEvac  Services    Litter 


miMary  edu- 
cation and 
training  (IMET) 


$113.00 
323.00 


and  oltter  fed- 
eral agency 
sponsored  pa- 


$200.00 
506.00 


Other 

(FuMhird 

party) 


$223.00 
638.00 


•Psr  diam  chaigM  for  inpatient  surgical  care  MrvicM  an  listed  in  section  LB.  (See  notes  9  thnragh  11,  below,  for  further  details 
CD  reimbuisable  rates.) 

^Chargss  for  ambulatory  procedure  visits  (faroMrly  sanae  day  suigsry)  are  listed  in  section  IHC  (See  notes  9  through  11,  below, 
far  further  details  on  reimbuisable  latee.)  The  APV  rate  is  used  if  the  elective  cosmetic  surgery  is  perforaoed  in  an  ambulatory  procedure 
unitrya>U). 

<  Charges  for  outpati«it  clinic  visits  are  listed  in  section  ILA-K.  The  outpatient  clinic  rate  is  not  used  for  services  provided 
in  an  APU.  The  APV  rate  should  be  used  in  these  cases. 


■Percentages  can  be  applied  when  preperiog  bills  for  both  inpatient  and  outpatient  services.  Pursuant  to  the  provisions  of  10 
U.S.C  109S.  the  inpatient  Diagnosis  Related  Groups  and  inpatient  per  diem  percentages  are  96  percent  hospital  and  4  percent  profassional 
chaigiM.  The  outpatient  per  visit  percentages  are  M  percent  outpatient  services  and  12  percent  professional  charges. 

n>}D  civilian  employees  located  in  overseas  areas  shall  be  rendered  a  bill  when  services  are  performed.  Payment  is  due  60 
days  from  the  date  of  the  bill. 

'The  cost  per  DRG  (Diagnosis  Itelated  Group)  is  baaed  on  the  inpatient  full  reimbursement  rate  per  hospital  discharge,  weighted 
to  reflect  the  intensity  of  the  principal  and  secondary  diagnoses,  surgical  procedures,  and  patient  demographics  involved.  The  adjusted 
standardized  amounts  (ASA)  per  Relative  Weighted  Product  (RWP)  for  use  in  the  direct  care  system  is  comparable  to .  procedures 
used  by  the  Health  Care  Financing  Administration  (HCFA)  and  the  Civilian  Health  and  Medical  Program  for  tlra  Uniformed  Services 
(CHAMPUS).  These  expenses  include  all  direct  care  expenses  associated  with  direct  patient  care.  The  average  cost  per  RWP  for  large 
urban,  other  urban/rural,  and  overseas  will  be  published  aimually  as  an  adjusted  standardized  amount  (ASA)  and  will  include  the 
cost  of  inpatient  profiBssional  services.  The  DRG  rates  will  apply  to  reimbursement  from  all  sources,  not  just  third  party  payen. 

'The  Medical  Expense  and  Performance  Reporting  System  (MEPRS)  code  is  a  three  digit  code  which  defines  the  sunmiary  account 
and  the  subaccount  within  a  functional  category  in  the  DoD  medical  system.  MEPRS  codes  are  used  to  ensure  that  consistent  expense 
and  operating  performance  data  is  reported  in  the  DoD  military  medical  system.  An  example  of  the  MEPRS  hierarchical  arrangement 
folkms:  Outpatient  Care  (Functional  Category),  B  (MEPRS  Code),  Medical  Care  (Summary  Account),  BA  (METOS  Code).  Internal  Medicine 
(Subaccount).  BAA  (MEPRS  Code). 

^H]rparfaaric  services  charges  shall  be  based  on  hours  of  service  in  15  minute  increments.  The  rates  listed  in  section  IILB.  are 
far  60  minutes  or  1  hour  of  service.  Providers  shall  calculate  the  charges  based  on  the  number  of  hours  (and/or  fractions  of  an 
hour)  of  service.  Fractions  of  an  hour  shall  be  rounded  to  the  next  IS  minute  increment  (e.g.,  31  minutes  shall  be  charged  as  4S 
minutes). 

^Ambulatory  Procedure  Visit  (APV)  is  defined  in  DOD  Instruction  6025.8.  September  23.  1996.  as  immediate  [day  of  procedure) 
pra-procedura  and. immediate  post-procedure  can  requiring  an  unusual  degree  of  intensity  and  provided  in  an  ambulatory  procedure 
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unit  (APU).  Care  is  required  in  the  facility  for  less  than  24  houn.  This  rate  is  also  used  for  elective  cosmetic  surgery  performed 
in  an  APU. 

''Prescription  services  requested  by  outside  providers  (physicians,  dentists,  etc.)  are  relevant  to  the  Third  Party  Collection  Program. 
Third  party  payers  (such  as  insurance  companies)  shall  be  billed  for  prescription  services  when  beneficiaries  who  have  medical  insurance 
obtain  medications  fivm  a  Military  Treatment  Facility  (MTF)  that  are  prescribed  by  providers  external  to  the  MTF.  Eligible  beneficiaries 
(family  membere  or  retirees  with  medical  insurance)  are  not  personally  liable  for  this  cost  and  shall  not  be  billed  by  the  MTF. 
Medical  Services  Account  (MSA)  patients,  who  are  not  beneficiaries  as  defined  in  10  U.S.Q  1074  and  1076,  are  charged  at  the 
"Other"  rate  if  they  are  seen  by  an  outside  provider  and  come  to  the  MTF  for  prescription  services.  The  standard  cost  of  medicatiotu 
ordered  by  an  outside  provider  includes  the  cost  of  the  drugs  plus  a  dispensing  fee  per  prescription.  The  prescription  cost  is  calculated 
by  multipl]ring  the  number  of  units  (tablets,  capsules,  etc.)  by  the  unit  cost  and  adding  a  $5.00  dispensing  fee  per  prescription. 
Final  rule  of  32  CFR  port  220,  estimated  to  be  published  October  1,  1997,  will  eliminate  the  high  cost  ancillary  services'  dollar 
threshold  (by  changing  it  from  S25  to  $0)  and  the  associated  term  "high  cost  ancillary  service."  In  anticipation  of  that  change,  the 
phrase  "high  cost  ancillary  service"  has  been  replaced  with  the  phrase  "ancillary  services  requested  by  an  outside  provider."  The 
elimination  of  the  threshold  ipso  fecto  eliminates  the  bundling  of  costs  whereby  a  patient  was  billed  if  the  total  aiacillary  services 
costs  in  a  day  (defined  as  0001  hours  to  2400  hours)  exceeded  $25.00. 

^Charges  for  ancillary  services  requested  by  an  outside  provider  (physicians,  dentists,  etc.)  are  relevant  to  the  Third  Party  Collection 
Program.  Third  party  payen  (such  as  insurance  companies)  shall  be  billed  for  ancillary  services  when  beneficiaries  who  have  medical 
insurance  obtain  services  frt)m  the  MTF  that  are  prescribed  by  providen  external  to  the  MTF.  Laboratory  and  Radiology  procedure 
costs  are  calculated  using  the  Physicians'  Current  Procedural  Terminology  (CPT>-4  Report  weight  multiplied  by  either  the  laboratory 
or  radiology  multiplier  (section  ULJ).  Eligible  beneficiaries  (family  meiid>en  or  retirees  with  medical  insurance)  are  not  personally 
liable  for  this  cost  and  shall  not  be  billed  by  the  MTF.  MSA  patients,  who  are  not  beneficiaries  as  defined  by  10  U.S.C  1074 
and  1076,  are  charged  at  the  "Other"  rate  if  they  are  seen  by  an  outside  provider  and  come  to  the  MTF  for  services.  Final  rule 
of  32  CFR  Part  220,  estimated  to  be  published  October  1,  1997,  will  eliniinate  the  high  cost  ancillary  services'  dollar  threshold 
(by  changing  it  from  S25  to  $0)  and  the  associated  term  "high  cost  ancillary  service."  In  anticipation  of  that  change,  the  phrase 
"high  cost  ancillary  service"  has  been  replaced  with  the  phrase  "ancillary  services  requested  by  an  outside  provider."  libe  elimination 
of  the  threshold  ipso  fecto  eliminates  the  bundling  of  costs  whereby  a  patient  was  billed  if  the  total  ancillary  services  costs  in 
a  dav  (defined  as  0001  hours  to  2400  hours)  exceeded  $25.00. 

'The  attending  physician  is  to  complete  the  CpT-4  code  to  indicate  the  appropriate  procedure  followed  during  cosmetic  surgery. 
The  appropriate  rate  will  be  applied  depending  on  the  treatment  modality  of  the  patfent  Ambulatory  procedure  visit,  outpatient 
clinic  visit  or  inpatient  surgical  care  services. 

■o  Family  memhera  of  active  duty  personnel,  retirees  and  their  femily  members,  and  survivon  shall  be  charged  elective  cosmetic 
surgery  rates.  Elective  cosmetic  surgery  procedure  information  is  contahied  in  Section  m  G.  The  patient  shall  be  charged  the  rate 
as  specified  in  the  FY98  reimbursable  rates  for  an  episode  of  care.  The  charges  for  elective  cosmetic  surgery  ore  at  the  full  reimbursement 
rate  (designated  as  the  "Other"  rate)  for  inpatient  per  diem  surgical  care  services  in  section  LB.,  ambulatory  procedure  visits  as 
contained  in  section  IILC,  or  the  appropriate  outpatient  clinic  rate  in  section  n  A-4C  The  patient  is  responsible  for  the  cost  of 
the  implant(s)  and  the  prescribed  cosmetic  surgery  rate.  NOTE:  The  implants  and  (Kocadurea  uaed  for  the  augmentation  manunaplasty 
are  in  compliance  with  Federal  Drug  Administration  guidelines. 

■  ■  Each  regional  lipectomy  shall  carry  a  separate  charge.  Regions  irKhide  head  and  neck,  abdomen,  flanks,  and  hips. 

■2 These  procedures  are  mclusive  in  the  minor  sldn  lesions.  However,  CHAMPUS  separates  them  as  noted  here.  All  chnges  shall 
be  for  the  entire  treatment,  regardless  of  the  number  of  visits  required. 

■'Dental  service  rates  are  based  on  a  dental  rate  multiplier  times  the  American  Dental  Association  (ADA)  code  and  the  DoD 
established  weight  for  that  code. 

■'Ambulance  charges  shall  be  based  on  hours  of  s«vice  in  15  minute  increments.  The  rates  listed  in  section  DLI  are  far  60 
minutes  or  1  hour  of  service.  Providen  shall  calculate  the  charges  based  on  the  number  of  houn  (and/or  fractiotu  of  on  hour) 
that  the  ambulance  is  logged  out  on  a  patient  run.  Fractiotu  of  on  hour  shall  be  rounded  to  the  next  15  minute  increment  (e.g., 
31  minutes  shall  be  charged  as  45  minutes). 

■^Air  in-flight  medical  care  reimbursement  charges  are  determined  by  the  status  of  the  patient  (ambulatory  or  litter)  and  are 
per  patient  The  charges  are  biUed  only  by  the  Air  Force  Global  Patient  Movement  Requirement  Center  (GFMRC). 

2.  Department  of  Healdi  and  Human  Services 

For  the  Department  of  Health  and  Human  Services,  Indian  Health  Service,  e&ctive  October  1.  1997  and  thereafter 

Hospital  Care  Inpatient  Day 
General  Medical  Care „ Alaska $1,702 

Outpatient  Medical  Treatment 

Outpatient  Visit — Alaska  . 340 

Rest  of  the  United  State*  .....^.........^....„.„.„„„ ..„,.,.  209 


3.  Department  of  Veterans  A£Edra 

For  the  Department  of  Veterans  Afiairs,  efCsctive  October  1, 1997  and  thereafter 


Tortiousty 
liable  rates 


Interagency 


HoepllBl  Cera,  Relaa  Per  InpeUent  Day 

Ger)eral  Medicine: 

Total 

Physician 

Andtary  

a«i  BoaidZ™  J! 

-- 





\ 

$1206 
145 
315 
748 

1154 
160 
306 

:    :            !    !    1 
i   i           ill 

$1096 



"—"•••" 

Neurology: 

Total 

........... 

1042 

Physician 

Ancillary  

«..».M. 

■1  ,■    - 

H»M.. 

M138 
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Nuraing.  Room,  and  Board 

mWlllfWIIIIHIMI  MOuKKiO. 

T0«Bl  _ 


AncMary 


Nursing,  Room,  and  Boaid 
Blind  Rehabilitation: 

ToW 

Pttysician 

AncMary 


Nursing,  Room,  and  Board 
Spinal  Cord  Injury: 

ToW 

Physician 

Ancillary 


Supgary: 
Tow 


Nursing.  Room,  and  Board 


Physician , 
Andiary 


Nursing,  Room,  and  Board 
Qanaral  Paychiatry: 

Totrt  


Physictan  , 
AncMaiy 


Nursing,  Room,  and  Board 

Subetanca  Atwaa  (Atoohol  and  Dnjg  Treatment): 
TaM  .......: 


AncMary  _ 

Nursing.  Room,  and  Board 


Total 


Phyaician »~. 

Nursing,  Room,  and  Board  . 


Tortioualy 


680 

808 

92 
247 
469 

957 

77 

475 

405 


110 
223 
563 

2079 
229 

631 
1219 

567 
54 
91 

432 

333 
32 

77 
224 

300 
19 
58 

319 


873 


801 


1904 


518 


300 


Par  Day 


Nursing  Home  Care: 

TaM  _.. 

Physictan  _.. 
Ancillary 


Nursing  Room,  and  Board 


299 

9 

40 

2S0 


270 


Oiitpatiant 


Outpataft  Visit: 

To«  

Emergency  Dental 

Outpatient  Visit  Preecription  FMed 


229 

143 
25 


211 

127 

25 


For  the  period  beginniiig  October  1,  1997,  the  rates  prescribed  herein  siqMrseded  those  established  by  the  Director 
of  the  Office  of  Management  and  Budget.  October  31,  1996  (61  FR  56360). 


FmkliBD.] 

Director ,  Office  of  ManagBment  and  Budget. 
[FR  Doc  97-27029  Filed  10-16-97: 8:45  un) 
I  COOK  Hie  01  > 


ACTION:  Notice  of  request  for  extension 
of  OMB  approval. 


PENSION  BENEFIT  QUARANTY 
CORPORATION 

Submisston  of  Infonnatlon  Coltoction 
for  OMB  Review;  Comment  Request; 
Psyment  of  Premiums 

AQGNCY:  Pension  Benefit  Guaranty 
Corporation.  _    .. 


The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  is  requesting  that 
the  Office  of  Management  and  Budget 
("C^ifB")  extend  approval,  under  the 
Paperwork  Reduction  Act,  of  the 
collection  of  information  under  its 
regulation  on  Payment  of  Premiums  (29 
CFR  Part  4007).  including  Form  1-£S, 
Form  1,  and  Schedule  A  to  Form  1,  and 
related  instructions  (OMB  control 
number  1212-0009;  expires  February 


28, 1998).  The  collection  of  information 
also  includes  a  certification  (on 
Schedule  A)  of  compliance  with 
requirements  to  provide  certain  notices 
to  participmts  under  the  PBGC's 
regulation  on  EKsclosure  to  Participants 
(29  CFR  Part  401 1),  and  surveys  of  plan 
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administrators  to  assess  compliance 
with  those  requirements.  This  notice 
informs  the  public  of  the  PBGC's  request 
and  solicits  public  comment  on  the 
collection  of  information. 

DATES:  Comments  should  be  submitted 
by  November  17, 1997. 

AOOAESSES:  Commento  should  be 
mailed  to  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Pension  Benefit 
Guaranty  Corporation,  Washington.  DC 
20503.  The  request  for  extension  wiU  be 
available  for  public  inspection  at  the 
Communications  and  Public  A&irs 
Department  of  the  Pension  Benefit 
Guaranty  Corporation,  suite  240, 1200  K 
Street.  NW.,  Washington,  DC,  20005- 
4026,  betwreen  9  aan.  and  4  p.m.  on 
business  days. 

Copies  of  the  collection  of 
information  may  be  obtained  without 
charge  by  writing  to  the  PBGC's 
Communications  and  Public  A&irs 
Department  at  the  address  given  above 
or  calling  202-326-4040.  (For  TTY  and 
TDD,  call  800-877-8339  and  request 
connection  to  202-32&-4040).  The 
premium  payment  regulation  can  be 
accessed  on  the  PBGC's  home  page  at 
http :/ /  www.  pbgc.gov . 

FOR  FURTHER  MFORMATION  CONTACT: 
Deborah  C  Murphy.  Attorney,  or  Harold 
J.  Ashner,  Assistant  General  Counsel, 
Office  of  the  General  Counsel,  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street,  NW.,  Washington,  DC  20005- 
4026,  202-326-4024.  (For  TTY  and 
TDD,  call  800-877-8339  and  request 
connection  to  202-326-4024). 
SUPPl£MENTARY  INFORMATION:  Section 
4007  of  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA")  requires  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  to 
collect  premiums  from  pension  plans 
covered  under  Title  W  pension 
instuance  programs.  Pursuant  to  ERISA 
section  4007,  the  PBGC  has  issued  its 
regulation  on  Payment  of  Premiums  (29 
CFR  Part  4007).  Section  4007.3  of  the 
premium  payment  regulation  requires 
plans,  in  connection  with  the  payment 
of  premiums,  to  file  certain  forms 
prescribed  by  the  PBGC,  and  §  4007.10 
requires  plans  to  retain  and  make 
available  to  the  PBGC  records 
.supporting  or  validating  tiie 

computation  of  premiums  paid. 

The  forms  prescribed  are  PBGC  Form 
1-ES  and  Form  1  and  (for  single- 
employer  plans  only)  Schedule  A  to 
Form  1.  Form  1-ES  is  issued,  with 
instructions,  in  the  PBGC's  Estimated 
Premium  Payment  Package.  Form  1  and 
Schedule  A  are  issued,  with 


instructions,  in  the  PBGC's  Annual 
Premium  Payment  Package. 

The  premium  forms  are  needed  to 
determine  the  amount  and  record  the 
payment  of  PBGC  premivmas,  and  the 
submission  of  forms  and  retention  and 
submission  of  rec(»ds  are  needed  to 
enable  the  PBGC  to  perform  premium 
audits.  The  plan  administrator  of  each 
pension  plan  covered  by  TiUe  IV  of 
ERISA  is  required  to  file  one  or  more  of 
the  premiimi  payment  forms  each  year. 
The  PBGC  uses  the  information  on  the 
premium  payment  forms  to  identify  the 
plans  paying  premiums  and  to  verify 
whether  plans  are  paying  the  correct 
amounts.  That  information  and  the 
retained  records  are  used  for  audit 
purposes. 

In  addition,  section  4011  of  ERISA 
and  the  PBGC's  regulation  on  Disclosure 
to  Participants  (29  CFR  Part  4011) 
require  plan  administrators  of  certain 
underfunded  single-employer  pension 
plans  to  provide  an  annual  notice  to 
plan  participants  and  beneficiaries  of 
the  plans'  funding  status  and  the  limits 
on  the  Pension  Benefit  Guaranty 
Corporation's  guarantee  of  plan  benefits. 
The  participant  notice  requirement  only 
applies  (subject  to  certain  exemptions) 
to  plans  that  must  pay  a  variable  rate 
premium.  In  order  to  monitor 
compliance  with  Part  4011,  plan 
administrators  must  indicate  on 
Schedule  A  to  Form  1  that  the 
participant  notice  requirements  have 
been  complied  with.  The  PBGC  has  also 
conducted  surveys  of  plan 
administrators  to  assess  compliance. 

The  collection  of  information  undw 
the  regulation  on  Payment  of  Premiums, 
includ^g  Form  l^S,  Form  1,  and 
Schedule  A  to  Form  1,  and  related 
instructions  has  been  approved  by  OMB 
under  control  number  1212-0009 
through  February  28,  1998.  This 
collection  of  information  also  includes 
the  certification  and  siuveys  of 
compliance  with  the  participant  notice 
requirements  (but  not  the  participant 
notices  themselves).  The  PBGC  is 
requesting  that  OMB  extend  its  approval 
of  this  collection  of  information  for 
another  three  years.  (The  participiant 
notices  constitute  a  different  collection 
of  information  that  has  been  separately 
approved  by  OMB.) 

Under  the  Retirement  Protection  Act 
of  1994.  certain  special  premium  rules 
for  regulated  public  utility  company 
plans  cease  to  apply  for  plan  years 
beginning  after  1997.  The  premium 
forms  and  instructions  are  being  revised 
for  1998  to  reflect  this  change.  The 
revised  forms  and  instructions  will  also 
include  provisions  regarding  the  use  of 
electronic  funds  transfers  as  an  optional 
form  of  payment  for  premiums  and  for 


PBGC  payment  of  premiimi  refunds,  and 
will  permit  plan  administrators  whose 
filings  are  prepared  by  consultants  to 
request  that  the  PBGC  no  longer  send 
them  imneeded  forms  packages.  In 
addition,  reporting  of  plan-to-plan 
transfers  will  now  be  required  only 
where  the  transferor  plan  ceases  to  exist, 
rather  than  in  all  cases. 

The  1998  forms  and  instructions  will 
eliminate  multiple  repetition  of  the 
rules  regarding  the  date  as  of  which  the 
premium  is  calculated  by  using  a  new 
defined  term,  "premium  snapshot  date." 
for  this  purpose.  Instructions  and  line 
items  UsT  variable-rate  premium 
exemptions  (which  are  relatively  brief) 
are  being  placed  before  those  for  non- 
exempt  filing  methods  to  save  exempt 
filers  from  having  to  read  through  the 
relatively  Imigthy  filing  method 
descriptions. 

The  1998  Form  1  will  also  give  plans 
a  way  to  notify  the  PBGC  of  their 
participation  in  the  PBGC's  new 
premium  "self-audit"  program.  UndCT 
this  program,  plans  could  elect  to 
engage  independent  auditors  to  review 
their  premiimi  filings  as  part  of  the 
regular  plan  audit  cycle.  The  PBGC 
expects  to  announce  details  about  the 
"self-audit"  program  within  the  next 
few  months. 

Other  appropriate  revisions  (e.g.. 
clarifying  and  editorial  changes)  are  also 
being  made. 

The  PBGC  estimates  that  it  receives 
responses  annually  from  about  49,500 
plan  administrators  and  that  the  total 
annual  burden  of  the  collection  of 
information  is  about  4.042.5  hours  and 
$11,236,125. 

lamed  in  Washington.  DC.  this  IStfa  day  of 
October,  1997. 

David  M.  StraosB, 

Executive  Director,  Permon  Berwfit  Guaranty 
Corporation. 

(FR  Doa  97-27705  Filed  10-16-97;  8:45  am| 
aaxsM  eooE  TTDs-si-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Raiaaaa  Na  IC-22848;  FHa  Na  812-107321 

Alexander  Hamilton  Life  Insurance 
Company  of  America,  et  iL 

October  9. 1997. 

AOENCV:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  punuant  to  Section  26(b)  of 

the  Investment  Company  Act  of  1940 

(the  "1940  Act")  approving  a  proposed 

substitution  of  securities  and  pursuant 

to  Section  17(b)  of  the  1940  Act  granting 
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exemptions  from  the  provisions  of 
Section  17(aXl)  and  17(aK2)  of  the  1940 
Act 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  pursuant  to  Section  26(b) 
of  the  1940  Act  approving  the 
substitution  of  shares  of  certain 
registoed  management  investment 
companies  ("Substituted  Funds")  for 
shares  of  certain  other  registered 
management  investment  companies 
currently  serving  as  underlying 
investment  options  for  variable  annuity 
contracts  and  variable  life  insurance 
policies  ("Replaced  Funds").  Applicants 
also  seek  an  order,  pursuant  to  Sections 
6(c)  and  17(b)  of  the  1940  Act,  granting 
exemptions  from  Section  17(a)  to  permit 
Applicants  to  carry  out  certain  of  the 
substitutions  wholly  or  partly  in-kind. 

Applicants:  Alexander  Hamilton  Life 
hisiirance  Company  of  America  ("AH 
Lifs"),  Alexander  Hamilton  Variable 
Annuity  Separate  Account  ("AH 
Separate  Account")  (together,  the  "AH 
Applicants"),  Chubb  Life  Insurance 
Company  of  America  ("Chubb  Life"), 
Chubb  Separate  Accoimt  A  ("Chubb 
Separate  Account")  (together,  the 
"Chubb  Applicants"),  Jefforson-Pilot 
Life  Insurance  Company  ("|P  Life")  and 
Jefferson-Pilot  Separate  Account  A  ("JP 
Separate  Account")  (together,  the  "JP 
Applicants")  (hereinafter  referred  to 
collectively  as  the  "Applicants,"  "Life 
Company  Applicants."  and  "Separate 
Account  Applicants"  as  appropriate). 

Filing  Date:  The  application  was  filed 
on  Jiily  22, 1997,  and  amended  on 
October  1, 1997. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request. 
in  person  or  by  mail.  Hearing  requests 
mtist  be  received  by  the  Commission  by 
5:30  p.m.  on  November  3,  1997,  and 
accompanied  by  proo/  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

AOONESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW..  Washington.  DC  20549. 
Applicants.  Shari  J.  Lease.  Esq.,  Chubb 
Life  Insurance  Company  of  America. 
One  Ckanite  Place.  Concord,  New 
Hampshire  03301. 
FOR  RNmCR  ■ronMATWN  COMTACT: 
Zandra  Y.  Bailes,  Senior  Counsel,  or 
Mark  C  Amorosi,  Branch  Chief.  Office 


of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  MFORMATKM:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  of  the 
SBC,  450  Fifth  Street,  NW..  Washington. 
DC  20549  (teL  (202)  942-8090). 

Applicants'  Kspresentatioiis 

1.  The  Life  Company  Applicants  are 
affiliated  stock  life  insurance  companies 
wholly  owned  by  Jefferson  Pilot 
Corporation.  JefCnson-Pilot  Corporation 
acquired  AH  Life  on  October  6, 1995, 
with  an  effective  date  of  September  30, 
1995.  The  purchase  of  Chubb  Life  was 
closed  on  May  13, 1997,  with  an 
effective  date  of  April  30, 1997. 

2.  AH  Life,  a  stock  life  insurance 
company  organized  under  the  insurance 
laws  of  Michigan,  is  engaged  primarily 
in  the  sale  of  aimuity  contracts  and  life 
insurance  policies.  AH  Life  is  the 
sponsor  and  depositor  of  the  AH 
Separate  Account 

3.  Chubb  Life,  a  stock  life  insurance 
company  chartered  under  the  laws  of 
Tennessee  and  redomesticatad  to  New 
Hampshire  on  July  1, 1991,  is 
authorized  to  write  life  insurance 
business  in  Puerto  Rico,  the  U.S.  Virgin 
Islands,  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the 
District  of  Columbia,  and  all  states  of 
the  United  States  except  New  York. 
Chubb  Life  is  the  sponsor  and  depositor 
of  the  Chubb  Separate  Account 

4.  JP  Life,  a  stock  life  insurance 
company  organized  under  the  insurance 
laws  of  North  Carolina,  is  primarily 
engaged  in  the  writing  of  whole  life, 
term,  endowment,  and  annuity  policies 
on  an  individual  ordinary  basis,  plus 
industrial  and  group  insurance.  JP  Life 
is  the  sponsor  and  depositor  of  the  JP 
Separate  Account 

5.  The  Separate  Account  Applicants 
are  segregated  asset  accounts  registered 
under  the  1940  Act  as  imit  investment 
trusts.  The  AH  Separate  Account  is  used 
to  fund  certain  variable  annuity 
contracts  issued  by  AH  Life  and  is 
divided  into  eight  sub-accounts,  seven 
of  which  invest  in  corresponding  series 
(each  a  "Fund")  of  the  Alexander 
Hamilton  Variable  Insurance  Trust  (the 
'Trust")  with  the  remaining  sub- 
account investing  in  the  Federated 
Prime  Money  Fund  II  of  the  Federated 
Insurance  Series  ("Federated  Prime 
Money  Fund  11").  Chubb  Separate 
Account  is  used  to  fund  certain  variable 
life  insurance  policies  issued  by  Chubb 
Life  and  is  divided  into  13  sub- 
accounts, nine  of  which  invest  in 
corresponding  series  (each  a 
"Portfolio")  of  the  Chubb  America 


Fimd,  Inc.  ("CAP')  with  the  remaining 
sub-accounts  investing  in  the 
Templeton  International  Fund  of 
Templeton  Variable  Products  Series 
Fund,  the  High  Income  Portfolio  of 
Variable  Instirance  Products  Fund 
("Fidelity  VIP"),  the  Contrafund 
Portfolio  and  the  Index  500  Portfolio  of 
Variable  Insurance  Products  Fund  n 
("Fidelity  VIPIT').  JP  Separate  Account 
is  used  to  fund  certain  variable  aimuity 
contracts  issued  by  JP  Life,  and  is 
divided  into  16  sub-accounts,  two  of 
which  invest  in  shares  of  the  Trust,  twro 
of  which  invest  in  shares  of 
Oppenheimer  Variable  Account  Funds, 
eight  of  which  invest  in  shares  of 
Fidelity  VIP  and  Fidelity  VIPII,  two  of 
which  invest  in  shares  of  The  Alger 
AmCTican  Fund,  and  two  of  whidt 
invest  in  shares  of  the  MFS  Variable 
Insiirance  Trust 

6.  The  Trust  is  an  open-end 
management  investment  company, 
organized  as  a  Massachusetts  business 
trust  The  Trust  consists  of  seven  Funds, 
each  of  which  operates  as  a  separate 
investment  fund,  that  have  difitarins 
investment  objectives,  policies,  and  siib- 
advisers.  Shares  of  the  Funds  are 
currently  available  to  the  public  only 
through  the  purchase  of  certain  variable 
aimuity  contracts  issued  by  AH  Life  and 
JP  Life  and  to  retirement  plans  qualified 
tmder  the  Internal  Revenue  Code  of 
1986,  as  amended  ("qualified  retirement 
plans").  Alexander  Hamilton  Capital 
Management  Inc.  acts  as  the  Trust's 
investment  adviser  and  has  retained 
other  unaffiliated  investment  advisers  to 
act  as  sub-advisers  who  provide  the  day- 
to-day  portfolio  management  for  each 
Fund. 

7.  CAF  is  an  open-end,  diversified 
management  investment  company 
incorporated  in  Maryland.  Shares  of 
CAFs  Portfolios  are  avaiM>le  for 
purchase  only  by  the  divisions  of  Chubb 
Life's  separate  accoimts  and  qualified 
retirement  plans.  Chubb  Investment 
Advisory  Corporation  ("CIAC")  acts  as 
CAP'S  investment  manager  and  has 
retained  other  investment  advisers  to  act 
as  sub-advisers  in  providing  the  day-to- 
day portfolio  man^ement  of  each 
portfolio  of  CAF.  CAF  consists  of  nine 
Portfolios,  each  of  which  is  a  separate 
investment  portfolio,  that  have  diffaring 
investment  objectives. 

8.  The  Oppenheimer  Bond  Fund  is 
one  series  of  Oppenheimer  Variable 
Account  Funds  which  is  organized  as  a 
Massachusetts  business  trust 
Oppenheimer  Variable  Accoimt  Fimds 
is  a  diversified  open-end  investment 
company  consisting  of  nine  separate 
funds.  Shares  of  Oppenheimer  Variable 
Account  Funds  are  offered  for  purchase 
by  insurance  company  separate 
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accounts  as  the  investment  medium  for 
variable  life  insurance  policies  and 
variable  annuity  contracts. 
Oppenheimer  Fimds,  Inc.  acts  as 
investment  adviser  for  the  Oppenheimer 
Bond  Fund. 

9.  The  Federated  Prime  Money  Fund 
n  is  an  investment  portfolio  of 
Federated  Insurance  Series,  an  open-end 
management  investment  company, 
which  is  organized  as  a  Massachxisetts 
business  trust  Federated  Advisere  acts 
as  investment  adviser  for  Federated 
Prime  Money  Fund  II. 

10.  Jefferson-Pilot  Corporation,  the 
parent  company  of  the  Life  Company 
Applicants,  and  the  Life  Company 
Applicants  have  determined  to  mnintain 
only  one  proprietary  mutual  fund  as  an 
undwlying  investment  option  for  the 
variable  annuity  contracts  ("Contracts") 
and  variable  life  insurance  policies 
("Policies")  issued  by  the  Applicants  as 
well  as  other  variable  life  insurance 
policies  and  variable  aiuiuity  contracts 
which  the  Applicants  may  ofiier  in  the 
future.  Applicants  state  that  it  has  beam 
determined  that  CAF  should  be  the 
surviving  proprietary  investment 
option.  Applicants,  therefore,  are 
proposing  the  substitutions  described  in 
the  application  and  siunmarized  below 
(the  "Substitutions").  After  the 
Substitutions  have  been  effected,  the 
Trust  will  be  de-registered  and  will 
cease  operations.  Applicants  will 
continue  to  offer  certain  unaffiliated 
funds  as  investment  options. 

11.  Applicants  state  that  CAF  has 
been  in  existence  since  1984  and  as  of 
March  31. 1997  had  total  net  assets  of 
$362.7  million.  CLAC  does  not  waive  or 
assume  any  of  the  expenses  of  CAF.  In 
contrast,  the  Trust  has  been  in  existence 
since  1994  and  did  not  commence 
operations  until  February  1996.  As  of 
March  31. 1997,  the  Trust  had  net  assets 
of  $37.3  million.  As  a  result  of  the 
Trust's  small  size,  the  Trust's 
investment  adviser  has  volimtarily 
waived  or  assumed  expenses  for  all  of 
the  Trust's  Funds.  Moreover,  the  Trust's 
Funds  have  not  generated  substantial 
intnest  among  purchasers  of  the 
Contracts.  The  Life  Company 
Applicants  believe  that  the  CAF 
Portfolios  are  generally  more  responsive 
to  the  preferences  of  purchasers  of  the 
Contracts,  while  offering  a  larger  fund 
with  similar  investment  obfectives, 
providing  a  potential  for  economies  of 
scale. 

12.  Applicants  note  that  the  one 
exception  to  substituting  the  CAF 
Portfolios  relates  to  the  CAF  Bond 
Portfolio.  Givra  the  sale  of  Chubb  Life 
to  Jefferson-Pilot  Corporation,  the 
former  owner  of  Chubb  Life  and 
Jefbrson-Pilot  Corporation  have 


determined  that  Chubb  Asset  Managers. 
Inc.  will  no  longer  be  available  to  act  as 
sub-adviser  for  tlm  CAF  Bond  Portfolio. 
It  has  been  determined  that  the 
Oppenheimer  Bond  Fimd  provides  a 
better  investment  alternative  than 
continuation  of  the  CAF  Bond  Portfolio 
with  a  new  adviser. 

13.  In  addition,  the  substitution 
involving  the  unaffiliated  mutual  fimd. 
Federate  Prime  Money  Fuud  n,  is 
being  proposed.  The  actual  expense 
ratio  of  the  CAF  Money  Market  Portfolio 
is  lower  than  that  of  the  Federated 
Prime  Money  Fimd  II,  and  its 
performance  is  slightiy  better  since 
inception. 

The  Proposed  Ttansactioiis 

1.  The  AH  Applicmts  propose  diat 
AH  Life  substitute:  (1)  Shares  of  the 
Money  Market  Portfolio  of  CAF  for 
shares  of  the  Federated  Prime  Money 
Fund  II;  (2)  shares  of  the  Balaitced 
Portfolio  of  CAF  for  shares  of  the 
Balanced  Fund  of  the  Trust;  (3)  shares 
of  the  Growth  and  Income  Portfolio  of 
CAF  for  shares  of  the  Growth  &  Income 
Fund  of  the  Trust;  (4)  shares  of  the 
Capital  Oowth  Portfolio  of  CAF  for 
shares  of  the  Growth  Fund  of  the  Trust; 
(5)  shares  of  the  Emerging  (^wth 
Portfolio  of  CAF  for  shares  of  the 
Emeig^  Growth  Fund  for  the  Trust;  (6) 
shares  of  the  Worid  Growth  Stock 
Portfolio  of  CAF  for  shares  of  the 
International  Equity  Ftmd  of  the  Trust; 
(7)  shares  of  the  Oppenheim«'  Bond 
Fund  for  shares  of  the  Investment  Grade 
Bond  Fund  of  the  Trust;  and  (8)  shares 
of  the  Oppenheimer  Bond  Fund  for 
shares  of  the  High  Yield  Bond  Fund  of 
the  Trust. 

2.  The  Chubb  Applicants  propose  that 
Chubb  Life  substitute  shares  of  the 
Oppenheimer  Bond  Fund  for  shares  of 
the  Bond  Portfolio  of  CAF. 

3.  The  JP  Applicants  propose  that  JP 
Life  substitute:  (1)  Shares  of  the  Capital 
(kowth  Portfolio  of  CAF  for  shares  of 
the  Growth  Fimd  of  the  Trust;  and  (2) 
shares  of  the  Emerging  Growth  Portfolio 
of  CAF  for  shares  of  the  Emerging 
Growth  Fund  of  the  Trust 

4.  Applicants  stete  that  each  of  the 
Life  Company  Applicants  will  redeem 
for  cash  or  kind  of  the  shares  of  each 
Replaced  Fund  that  it  currentiy  holds 
on  behalf  of  its  applicable  Separate 
Account  Applicant  at  the  close  of 
business  on  the  date  selected  for  the 
Substitutions.  It  is  anticipated  that  the 
redemptions  of  the  Federated  Prime 
Money  Fimd  n,  the  Trust  Investment 
Ckade  Bond  Fund,  the  Trust  Hi^  Yield 
Bond  Fund  and  the  CAF  Bond  Fund 
will  be  redeemed  all  for  cash.  The  Trust 
Investment  Grade  Bond  Fund,  the  Trust 
High  Yield  Fund,  and  the  CAF  Bond 


Fund  will  be  replaced  by  the 
Oppenheimer  Bond  Fund.  With  regard 
to  all  other  Replaced  Funds,  it  is 
anticipated  that  redemptions  will  be 
partly  or  wholly  in-ldnd,  and  thus 
pnrchases  of  thie  applicable  Substituted 
Funds  will  be  paid  for  parUy  or  wholly 
with  portfolio  Securities.  Thus,  the 
Replaced  Fimds  whose  shares  will  be 
redeemed  wholly  or  partly  in-kind  are 
the  Trust's  Balanced,  Growth  and 
Income,  Grovrth,  Emerging  Growth  and 
International  Equity  Funds. 

5.  The  Life  Company  Applicants,  each 
on  behalf  of  its  applicable  Separate 
Account -Applicant  will  simultaneously 
place  a  redeii^>tion  request  with  each 
applicable  Replaced  Fund  and  a 
purchase  order  with  each  applicable 
Substituted  Fund  so  that  each  purchase 
will  be  for  the  exact  amount  of  the 
redemption  proceeds.  As  a  result,  at  all  - 
times,  monies  attributeble  to  contract 
owners  and  policy  owners  ("Ownos") 
dien  invested  in  the  Replaced  Funds 
will  remain  fully  invested  and  will 
result  in  no  change  in  the  amount  of  any 
Owner's  contract  or  policy  value,  death 
benefit  or  investment  in  the  applicabfe 
Separate  Account  Applicant 

6.  The  Trust  will  eOect  the 
redemptions-in-kind  and  the  transfeis  of 
portfoUo  securities  in  a  manner  that  is 
consistent  with  the  investment 
objectives,  policies  and  restrictions,  and 
federal  tax  law  and  1940  Act 
divenification  requirements  applicable 
to  the  Substituted  Fund.  AH  Life  and  JP 
Life  each  will  take  appropriate  steps  to 
assure  that  the  portfoUo  securities 
selected  for  redemptions-in-kind  are 
suiteble  investments  for  the  Substituted 
Funds. 

7.  Applicants  stete  that  the  Life 
Company  Applicants  have  undertaken 
to  assume  all  transaction  costs  and 
expenses  relating  to  the  Substitutions, 
including  any  direct  or  indirect  costs  of 
liquidating  the  assets  of  the  Replaced 
Funds  so  that  the  full  net  asset  value  of 
redeemed  shares  of  the  Replaced  funds 
held  by  the  each  Separate  Account 
Applicant  will  be  reflected  in  the 
Owners'  Policy  values'  accumulation 
unit  or  annuity  unit  values  following 
the  Substitutions. 

8.  As  part  of  the  Substitutfons,  AH 
Life  will  combine  the  sub-accounts 
invested  in  the  Trust's  Investment  Grade 
Bond  Fund  and  the  Trust's  High  Yield 
Bond  Fund  and  designate  the 
continuing  sub-account  as  the 
Oppenheimer  Bond  Fund  Sub-account 

9.  Each  of  the  Life  Comiiany 
Applicants  will  supplement  the 
prospectus  for  the  applicable  Separate 
Accoimt  Applicant  to  reflect  the 
proposed  Substitutions.  Within  five 
days  after  the  Substitutions,  the 
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Applicants  will  send  to  their  respective 
Owners  written  notice  of  the 
Substitutions  (the  "Notice")  identifying 
the  shares  of  the  Replaced  Funds  which 
have  been  eliminated  and  the  shares  of 
the  Substituted  Funds  which  have  been 
substituted.  Applicants  will  include  in 
such  mailing  the  prospectuses  for  the 
Substituted  Funds  and  the  applicable 
revised  prospectus  or  supplement  for 
the  Contracts  and  Policies  of  the 
Separate  Account  Applicants  describing 
the  Substitutions.  Owmers  will  be 
advised  in  the  Notice  that  for  a  period 
of  31  days  from  the  date  of  the  Notice, 
Owners  may  transfer  all  assets,  as 
substituted,  to  any  other  available  sub- 
account, without  limitation,  without 
diaige  and  without  any  such  transfer 
counting  as  one  of  the  limited  number 
of  transfers  permitted  in  a  contract  or 
policy  year  free  of  charge,  ("Free 
Transfer  Period"). 

10.  Following  the  Substitution, 
Owners  will  be  aSordeci  ^he  same 
contract  rights,  including  surrender  and 
other  transfar  rights  with  regard  to 
amounts  invested  under  the  Contracts 
and  Policies,  as  they  currently  have. 

Applicants'  Legal  Aaafyds  and 
Conditiona 

1.  Section  28(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  "(i)t 
shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  su^titute  another  security 
unless  the  Commission  shall  have 
approved  such  substitution."  The 
purpose  of  Section  26(b)  is  to  protect  the 
expectation  of  investors  in  a  unit 
investment  trust  that  the  unit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer,  and  to 
prevent  scrutinized  substitutions  which 
might,  in  effiBCt,  force  shareholders 
dissatisfied  with  the  substituted  security 
to  redeem  their  shares,  thereby  possibly 
Incurring  either  a  loss  of  the  sales  load 
deducted  from  initial  purchase 
pajrments,  an  additional  sales  load  upon 
reinvestment  of  the  redemption 
proceeds,  or  both. 

2.  Applicants  represent  that  the 
purposes,  terms  and  conditions  of  the 
Substitutions  are  consistent  with  the 
principles  and  purposes  of  Section  26(b) 
and  do  not  entail  any  of  the  abuses 
Section  26(b)  was  designed  to  prevent 
Applicants  submit  that  the  Substitutions 
involving  the  Trust  are  appropriate 
solutions  to  the  insufficient  size  of  the 
Trust  which  makes  it  difficult  to  achieve 
consistent  investment  performance  and 
reduce  operating  expenses.  Given  the 
longer  operating  history  of  CAF  and 
attendant  investment  performance,  as 
well  as  its  much  larger  asset  size  and 


resultant  lack  of  fee  waivers  or 
assumption  of  expenses,  Applicants 
maintain  that  it  is  in  the  best  interest  of 
the  Owners  to  have  CAF  act  as  an 
underlying  investment  option  for  the 
variable  products  as  opposed  to  the 
Trust  With  regard  to  the  CAF  Bond 
Portfolio,  the  Chubb  Applicants 
represent  that  the  unavailability  of  the 
current  sub-adviser  as  a  result  of  the 
sale  of  Chubb  Life  to  Jefferson-Pilot 
Corporation  supports  the  selection  of 
the  Oppenheimer  Bond  Fund  as  an 
alternative  investment 

3.  Applicants  represent  that  the 
Substitution  will  not  result  in  the  type 
of  costly  forced  redemption  that  Section 
26(b)  was  designed  to  guard  against  and 
is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  1940  Act  for  the 
following  reaaons:  (a)  The  Replaced 
Funds  have  objectives,  policies  and 
restrictions  sufficiendy  similar  to  the 
objectives  of  the  Substituted  Funds  so  as 
to  continue  to  fulfill  the  Owners' 
objectives  and  risk  expectations;  (b) 
after  receipt  of  the  Notice  informing  an 
OMmer  of  the  Substitutions,  an  Owner 
may  request  that  assets  be  reallocated  to 
another  sub-account  or  division  selected 
by  the  Owner,  and  the  Free  Transfer 
Period  provides  sufficient  time  for 
Owners  to  consider  their  reinvestment 
options;  (c)  the  Substitutions,  in  all 
cases,  will  take  place  at  the  net  asset 
value  of  the  respective  shares,  without 
the  imposition  of  any  transfer  or  similar 
charge;  (d)  the  Lifs  Company  Applicants 
have  undertaken  to  assume  the  expenses 
and  transaction  costs,  including,  but  not 
limited  to,  legal  and  accounting  fees  and 
any  brokerage  commissions  relating  to 
the  Substitution  and  are  efiiscting  the 
redemption  of  shares  in  a  manner  that 
attributes  all  transaction  costs  to  the  Life 
Company  Applicants;  (e)  the 
Substitutions  in  no  way  will  alter  the 
insurance  benefits  to  Owners  or  the 
contractual  obligations  of  the  Life 
Company  Applicants;  (f)  the 
Substitutions  in  no  way  wrill  alter  the 
tax  benefits  to  Owners:  and  (g)  the 
Substitutions  are  expected  to  confer 
certain  economic  benefits  on  Owners  by 
virtue  of  the  enhanced  asset  size  and 
lower  expenses  of  the  Substituted 
Funds,  as  described  in  the  application. 

4.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company.  Section 
17(a)(2)  of  the  1940  Act  prohibits  any 
affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  such  affiliated  person,  from 
selling  any  security  or  other  property  to 
such  registered  investment  company,  or 
an  affiliated  person  of  an  affiliated 
person,  from  purchasing  any  security  or 


other  property  from  such  registered 
investment  company. 

5.  Applicants  state  that  certain  of  the 
Substitutions  will  be  effected,  partly  or 
wholly,  through  redemptions  and 
purchases  in-kind  and  may  be  deemed 
to  entail  the  indirect  purchase  of  shares 
of  the  related  Substituted  Funds  with 
portfolio  securities  of  the  Replaced 
Funds,  and  the  indirect  sale  of  securities 
of  the  Replaced  Funds  for  shares  of  the 
Siibstituted  Funds,  and  thus  may  entail 
each  such  Fimd  in  the  ptirchase  and 
sale  of  such  securities,  acting  as 
principal,  to  the  other  Fund  in 
contravention  of  Section  17(a). 

6.  Moreover,  inunediately  following 
the  Substitutions,  AH  Life  will  combine 
the  sub-accounts  invested  in  the  Trust's 
Investment  Grade  Bond  and  High  Yield 
Bond  Funds  and  designate  the 
continuing  sub-account  as  the 
Oppenheimer  Bond  Fund  Sub-Account. 
AH  Lifs  could  be  said  to  be  transferring 
tmit  values  between  its  sub-accounts. 
The  transfar  of  unit  values  could  be  said 
to  involve  purchase  and  sale 
transactions  between  sub-accounts  that 
are  affiliated  persons.  The  sale  and 
purchase  transactions  between  sub- 
accounts could  be  said  to  come  within 
the  scope  of  Sections  17(a)(1)  and 
17(aH2)  of  the  1940  Act,  respectively. 

7.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may, 
upon  application,  grant  an  order 
exempting  any  transaction  from  the 
prohibitions  of  Section  17(a)  if  the 
evidence  establishes  that-  (a)  The  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned;  (b)  the  proposed 
transaction  is  consbtent  with  the  policy 
of  each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act 

8.  Applicants  represent  that  the  terms 
of  the  proposed  transactions:  (a)  Are 
reasonable  and  fair,  including  the 
consideration  to  be  paid  and  received, 
and  do  not  involve  overreaching;  (b)  are 
consistent  with  the  investment  policies 
of  the  Replaced  Funds  of  the  Trust;  and 
(c)  are  consistent  with  the  general 
purposes  of  the  1940  Act.  Applicants 
state  that  the  transactions  effiacting  the 
Substitutions  will  be  effiacted  in 
conformity  with  Section  22(c)  of  the 
1940  Act  and  Rule  22c-l  thereimder. 
Moreover,  Applicants  state  that,  in 
effecting  the  redemptions  in-kind  and 
transfsrs,  the  Trust  will  comply  with  the 
requirements  of  Rule  17a-7  uiider  the 
1940  Act  to  the  extent  possible  and  the 
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procedures  established  thereunder  by 
the  Board  of  Trustees  of  the  Trust 
Applicants  submit  that  Owner  interests 
after  the  Substitution,  in  practical 
economic  terms,  will  not  differ  in  any 
measurable  way  from  such  interests 
immediately  prior  to  the  Substitution.  In 
each  case,  Applicants  assert  that  the 
consideration  to  be  received  and  paid  is, 
therefore,  reasonable  and  fedr. 

9.  Applicants  assert  that  the 
investment  objectives  of  each  of  the 
Substituted  Funds  are  sufficiently 
similar  to  the  investment  objectives  of 
the  Replaced  Funds.  In  this  regard,  the 
Substitutions  are  consistent  with 
Commission  precedent  pursuant  to 
Section  17  of  the  1940  Act.  Applicants 
also  assert  that  the  Substitutions  ara 
consistent  with  the  general  purposes  of 
the  1940  Act,  as  enunciated  in  the 
Findings  and  E)eclaration  of  Policy  in 
Section  1  of  the  1940  Act  The  proposed 
transactions  do  not  present  any  of  the 
issues  or  abuses  that  the  1940  Act  is 
designed  to  prevent 

10.  Section  6(c)  Of  the  1940  Act 
provides  that  the  Commission  may  grant 
an  order  exempting  persons  and 
transactions  from  any  provision  or 
provisions  of  the  1940  Act  as  may  be 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  1940  Act.  Applicants 
submit  that  the  proposed  traiisactions 
will  be  effected  in  a  maimer  consistent 
Mrith  the  public  interest  and  the 
protection  of  investors,  as  required  by 
Section  6(c)  of  the  1940  Act.  Owners 
will  be  fully  Informed  of  the  terms  of 
Substitutions  through  the  prospectus 
supplements  and  the  Notice,  and  will 
have  an  opportunity  to  reallocate 
investments  prior  to  and  following  the 
SubstituticHia. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
summarized  above,  the  requested  order 
approving  the  Substitutions  and  related 
transactions  involving  in-kind 
redemptions  and  the  combination  of 
certain  separate  account  sub-accounts 
should  be  granted. 

For  the  CommiMion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Maisaret  H.  McFarUnd. 

Deputy  Secretary. 

(PR  Doc.  97-27545  Filed  10-l»-97;  8:45  am) 

BUJNQ  OOK  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralsass  Na  36-26764] 

Rlings  Under  Um  Public  Utility  Holding 
Company  Act  of  1035,  as  Amended 
r'Acf) 

October  10, 1M7. 

Notice  is  ha«by  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereimder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
tran8action(s)  summarised  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
October  31, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  afficbvit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specificially  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
beoime  effective.  ^■ 

Western  Resourcss,  Inc.  (70-M>97) 

Western  Resources,  Inc.  ("WRI"), 
located  at  818  Kansas  Avenue,  Topeka, 
Kansas  66612,  a  Kansas  public  utilify 
holding  company  exempt  under  section 
3(a)  pursuant  to  rule  2  from  all 
provisions  of  the  Act  except  section 
9(a)(2),  has  filed  an  application  under 
sections  9(a)(2)  and  10  of  the  Act  in 
connection  with  a  proposed  sale  of  its 
gas  utility  operations. 

WRI,  itself  a  public  utilify  company, 
is  engaged  through  its  Kansas  Power  & 
Light  Company  division  in  the 
generation,  purchase,  transmission, 
distribution  and  sale  of  electric  energy 
in  Kansas  and  the  transportation  and 
sale  of  natural  gas  predominantiy  in 
Kansas,  with  some  small  operations  in 
Oklahoma.  WRI  provides  retail  electric 
service  to  approximately  329,000 
ciistomers  in  Kansas  and  northeastern 
Oklahoma.  WRI  also  provides  wholesale 


electric  generation  and  transmission 
services  to  numerous  municipal 
customers  in  Kansas,  and,  through 
interchange  agreements,  to  surrounding 
integrated  systems.  WRI  provides 
natural  gas  service  to  approximately 
648,000  retail  customers  in  Kansas  and 
northeastern  Oklahoma.  WRI  is 
regulated  as  a  public  utilify  with  respect 
to  retail  electric  and  gas  rates  and  odiar 
matters  by  the  Kansas  Corporation 
Commission  ("KCC")  and  with  respect 
to  retail  gas  rates  and  other  matters  by 
the  Oklahoma  Corporation  Commission 
(VQCC").  WRI  U  also  subject  to  die 
jurisdiction  of  the  Federal  Energy 
Regulatory  Commission,  including 
jurisdiction  with  respect  to  rates  for 
sales  of  electricify  for  resale. 

WRI  has  one  utilify  subsidiary. 
Kansas  Gas  and  Electric  Company 
("KGE").>  KGE  provides  retail  electric 
service  to  approximately  277.000 
residential,  commercial  and  industrial 
customers  in  Kansas  and  wholesale 
electric  generation  and  transmission 
services  to  numerous  municipal 
customers  in  Kansas  and,  through 
interchange  agreements,  to  surroimding 
int^rated  systems.  KGE  does  not  own 
^r  operate  any  gas  properties.  KGE  has 
one  active  subsidiuy.  Wolf  Creek 
Nuclear  Operating  Corporation  ("Wolf 
Creek"),  a  Delaware  Corporation  which 
is  47%  owned  by  KGE  and  operates  the 
Wolf  Creek  Generating  Station  on  behalf 
of  the  plant's  owners,  including  KGE.^ 
KGE  is  regulated  as  a  public  u^fy 
company  with  respect  to  retail  electric 
rates  and  other  matters  by  the  KCC  It  is 
also  regulated  by  the  Nuclear  Regulatory 
Commission  under  the  Atomic  Energy 
Act  of  1954,  as  amended,  in  connection 
with  its  ownenhip  interest  in  Wolf 
Creek. 

WRI  also  has  numerous  direct  and 
indirect  non-utilify  subsidiaries, 
including  (1)  Westar  Capital,  Inc. 
("Westar  Capital"),  a  Kansas  corporation 
that  is  holding  company  for  certain  of 
WRI's  non-regulated  activities,'  (2) 


*  WRI  hat  entered  into  an  Agreement  and  Plan  of 
Mefgerdated  February  17, 1997  with  KanMaQty 
Power  &  Light  Company  ("KCPL  I.  a  public  utility 
company  which  operatet  a*  an  electric  utility 
company  in  Kansa*  and  Miasouri  ("KCPL  Merger 
AgTMment").  The  KCPL  Merger  Agreement  call*  for 
KC3>L  to  be  aoquited  by  WRI,  after  which,  WRI 
would  claim,  or  aeek  an  order  from  the  Commission 
granting,  an  exemption  under  Section  3(a). 

'  KGE  has  obtained  no-action  assurance  from  the 
CommissioD  regarding  its  ownership  interest  in 
Wdf  Creek.  SEC  No-Action  Letter  (June  26, 1995). 

*  Westar  Capital's  subsidiaries  and  affiliates  are: 
(i)  Hanover  Compressor  Company  (oflers 
ootnpreasion  service*  to  the  natural  gas  industry), 
(ii)  Weetar  Financial  Services,  Inc.  (funds  activities 
of  other  WR]  subsidiaries),  (ili)  Wing  Columbia, 
LL.C.  (invests  in  power  generation  projects  in 
Columbia.  South  America),  (iv)  WestSec.  Inc. 

CootioiMd 
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Wwtar  Enagy,  Inc.  ("Westar  Eneigy"). 
•  Kansas  corp<»ation  that  provides 
energy  related  services  to  large 
commercial  and  industrial  customers,* 
and  (3)  Mid  Continent  Market  Center, 
.  Inc.  ("MCMC"),  a  Kansas  corporation 
that  ofiiBrs  natural  gas  transportation, 
wheeling,  paridng,  balancing  and 
storage  services  to  natural  gas 
procedures.^ 

For  the  year  mded  Decemb«'  31. 
1996,  WRI  had  consolidated  operating 
revenues  of  apfmudmately  $2,047 
billion,  approximately  $549  million  of 
which  was  derived  &om  the  company's 
natural  gas  operatioiu,  approximately 
$1,197  Ullion  of  which  was  derived 
from  its  electric  energy  operations  and 
apfxoximately  $301  million  of  iwhich 
was  derived  from  its  non-utility 
activities.  Consolidated  assets  of  WRI 
and  its  subsidiaries  at  December  31, 
1996  ware  approximately  $6.65  billion, 
approximately  $4.36  billion  of  which 
consisted  of  identifiable  utility  property, 
plant  and  equipment.  WRI's  common 
stock.  $5.00  par  value,  is  listed  on  the 
New  York  Stock  Exchange.  There  woe 
65,220,373  shares  of  WRI  common  stock 
outstanding  as  of  July  30, 1997. 

CMEOK.  Inc.  is  a  Delaware 
corporation  which,  among  otlur  things.* 
operates  as  a  gas  utility  company 
("CMEOK  ").  ONEOK  has  its  principal 
oCBca  in  Tulsa.  Oklahoma.  It  engages 
through  its  divisions  and  subsidiaries  in 
several  aspects  of  the  energy  business, 
including  local  distribution  of  natural 
gas.  ONHDK  is  a  gas  utility  company  as 
defined  in  Section  2(a)(4)  of  the  Act  and 
is  presenUy  neither  an  associate  nor  an 
affiliate  of  a  public-utility  holding 


in  th*  hiiriii— ■  of  monitofd  lioiiMaiid 
wcufity  ijratan*).  (v)  Wattar  Limited 
PMtiHn.  lac  ("WMlar  Limitad")  (puticipatas  in 
bmitad  partoanhipa  and  invoatment*  tatetad  to  the 
bniinaaaofWRI).  (vi)  Valence.  LLC  (davalopc. 
maniifarnma,  producaa  and  distributee  alairtiniiit. 
pafts.  aquipnant  and  products),  (vii)  ThmMtarintd 
Limitad.  m.  L.P.  (a  low  incooie  boosing  pco^  io 
which  Waalar  Limitad  is  an  83%  timitad  paftaar). 
(riii)  Thundertnrd  Montarjr.  L.P.  (a  low  income 
housing  proiact  in  which  Weati  Limited  is  a  99% 
bmited  partner),  and  (ix)  Oakwood  Manor.  L.P.  (a 
low  incaoM  housing  proiact  in  which  Waatar 
Limitad  is  a  99%  limitad  partner). 

*  Waalar  Eaargy's  subsidiartea  are;  (i)  Westar 
Eamigf  fatTaabMots,  Inc.  (holds  invaatmants  of 
Waalar  Enatgy).  (U)  Wartar  Gas  Markali^  Inc. 
("Waatar  Gas  Mafkating")  (airai^ss  natural  §m 
purrhaaiiig.  transpoctatioQ  and  delivery  far  natonl 
gas  uasrs).  (iu)  Waatar  Gas  Company  (gaUiars  and 
prnraaaai  natural  gas  in  OUaboma  and  Kansas),  (iv) 
Indian  Basin  Venture  I  and  U  (coUectivaly.  Indian 
Basin  Ventures)  (operates  a  ffm  pfocaasing  plant  in 
New  Mexico),  (v)  Westar  Elactiic  Marfcetii^  Inc. 
electric  marketing  and  brokaring  far 

and  industrial  custoanars  on  a 
lawaQ.  aad  (vi)  Waatar  ftminoai  Services, 
Nigjr  laialMl  aanrioas  to  commercial 
and  industrial  customer*). 
•MCMC  haa  a  subsidiary.  Marfcal  Caoter 

he  wWch  farilitatea  the  operation  of 


company.  Oklahoma  Natural  Gas 
Company,  a  division  o^  ONEOK,  and 
two  subsidiaries,  ONG  Transmission 
Company  and  ONG  Sayre  Storage 
Company  comprise  a  fully  integrated 
intrastate  natural  gas  gathering,  storage, 
transmission  and  distributicm  operation 
that  provides  natural  gas  service  to 
approximately  730,000  customers, 
primarily  in  Oklahoma.  The  operations 
of  the  division  and  two  subsidiaries  are 
coDsolidatad  for  ratemaking  purposes  by 
the  OOC.  ONEOK  also  engagas  in  a 
nimiber  of  non-regulated  energy-related 
businesses,  including  natural  gas 
marketing  and  oil  and  gas  exploration 
and  prodiiction.  As  of  May  31. 1997, 
thece  were  27,997,925  shares  of  Cff^EOK 
common  stock  outstanding.  For  the  year 
ended  August  31, 1996,  ONEOK's    , 
operating  revenues  on  a  consolidated 
basis  were  approximately  $1,224  billion, 
of  which  approximately  $538  millim 
was  attributable  to  regulated  natural  gas 
distribution  activities  and 
approximately  $686  million  to  gas 
marketing,  gas  processing,  gas 
exploration,  gas  production  and  other 
operations.  Consolidated  assets  of 
ONEOK  and  its  subsidiaries  at  May  31, 
1997  were  $1 .40  billion,  of  which 
approximately  $678  million  consists  of 
its  gas  distribution  property,  plant  and 
ecmipment 

WRI  requests  authorization  to  acquire 
up  to  (1)  9.9%  of  the  outstandii^ 
common  stock  of  WAI.  Lie  (WAD,a 
newly-formed  Oklahoma  corporation.* 
and  (2)  shares  of  WATs  non-voting 
convertible  preferred  stock,  which, 
when  aggregated  with  the  common 
stock,  may  amoimt  to  as  much  as  45% 
of  the  total  capital  stock  of  W  AI 
(collectively.  "WAI  Stock").  In  '^tiim 
for  the  WAI  Stock,  and  pursuant  to  an 
amended  and  restated  agreement  dated 
May  19,  1997  (the  "Agreement")  among 
WRI.  WAI  and  ONEOK.  WRI  will 
transfer  all  of  the  assets  of  its  Kansas 
and  Oklahoma  gas  distribution 
operations  and  all  of  the  outstanding 
capital  stock  of  its  MCMC  and  Westar 
Gaa  Marketing  subsidiaries  ^ 
(collectively,  die  "WRI  Gas  Business") 
to  WAI  (the  "Asset  Transaction").* 
ONEOK  will  thai  merge  with  and  into 


*WA1  has  bean  fanned  initially  as  a  whoUy- 
ownad  subsidiary  of  WRL 

'  As  noted  abova^  MCMC  provides  natural  gas 
transportatioo.  wbaaiiag,  parking.  haUiwing  and 
storage  sarvicea  to  natural  gas  producers  and  Westar 
Gas  Marketing  aiiaiigas  natural  gas  purchasing. 
tianspiMtaliaa  and  daHiaij  far  natural  gas  users. 

•Applicani  state*  t^l  tranafcr  of  the  WRI  Gas 
Business  to  New  ONEOK  will  improve  the 
efficiency  of  WRI's  gas  utility  apanbona.  will  be  in 
the  public  interest  and  Ilia  IMawala  lif  linwliai  anil 
consumers  and  will  not  be  daliteaalBl  to  te  proper 
functioning  of  the  resulting  t«"M«"g  compaay 


WAI.  with  WAI  as  the  surviving 
ouporation  (the  "Merger,"  and  together 
vritn  the  Asset  Transaction,  the 
'Transactions"),  and  WAI  will  be 
renamed  ONEOK,  hic.  ("New 
ONEOK").» 

Immediately  following  the  Merger,  the 
New  ONEOK  board  of  duectors  and 
management  will  be  the  same  as  that  of 
ONEOK  prior  to  the  Merger,  except  for 
(i)  the  expansion  of  the  board  from  14 
to  16  directors  to  allow  the  appointment 
two  directors  designated  by  VfUl  ^*  aiKl 
(ii)  the  appointment  of  five  persons  who 
are  currenUy  officers  of  WRI  with 
respect  to  the  WRI  Gas  Business 
(including  officers  of  MCMC  and 
Westar)  as  additional  officers  of  New 
ONEOK,  with  comparable 
responsibilitiea.1*  New  ONEOK  will  be 
sul^ect  to  regulation  with  respect  to 
rates  and  other  corptwate  matters  by 
KOCandOCC 

Upon  consummation  of  die 
Transactions,  on  a  fully  diluted  basis, 
after  giving  affect  to  the  Transactions 
and  based  on  the  number  of  shares  of 
ONEOK  Conmion  Stock  outstanding  as 
of  Decembnr  12. 1996.  WRI  will  hold 
2.966.702  shares  of  New  ONEOK 
Common  Stock  and  19,317384  shares  of 
Series  A  Convertible  Prefarred  Stock  of 
New  ONEOK.i'  representing  up  tq.9.9% 


•Pursuant  Io  a  Ragislration  Rights  Agreement  I 
b*  antarad  into  by  WRI  and  New  ONEOK.  upon 
daaing  of  the  Transactions,  the  outstanding  T 
of  ONEOK  common  stock  ("ONEOK  Coo 
Slock")  will  b*  convartad  on  a  an»-far«a*  I 
into  the  right  to  racaive  sfaaraa  of  New  ONEOK 
ciMBMHi  stock  ("New  ONEOK  Cwna  SMKk'l. 
EKfa  ate«  of  New  ONBOK  CoMMNi  SiDck  wiH  ba 
iaauad  mgathm  with  the  correspooding  number  of 
asaocilad  lights  to  purchase  one  one-hundradtha  ol 
a  akara  of  Series  C  Preferred  Stock  of  New  ONEOK. 

**OBly  one  of  the  t«n>  directors  may  be  an  olBcar, 
diiactor  or  employee  of  WRI  or  its  subaidiaiiae.  The 
two  diractoss  to  be  designated  by  WRI  approximate 
the  number  of  directors  it  could  elect  in  ordinary 
dicumstaDoae.  baaed  on  its  9.9%  common  equity 
intaraat.  if  cumulative  voting  applied.  No  board 
member  dasignatod  by  WRI  will  serve  on  the  New 
ONEOK  board  nominating  committee,  or  chair  any 
other  committee  of  New  ONEOK's  board. 

*>  Under  certain  circumalancaa,  following  the 
occurrence  of  a  "Ragnlatory  rtianpa  "  WRI  haa  the 
right  to  (iaaiffiate  additianal  diretAor*  providing  far 
agpagala  repta saataBon  of  up  to  one-third  of  the 
Nmr  ONEOK  Board. 

"Share*  of  Saries  A  CopvrtiblePrahr red  Stock 
are  non-voting,  except  that  they  vote  with  the  New 
ONEOK  Coaamon  Stock  (and  any  other  class  or 
series  of  stock  which  may  be  similarly  antitled  to 
vole  with  the  holders  of  New  ONEOK  Common 
Stock)  as  a  single  class  with  respect  to  certain 
extiaardinary  matters  such  as  transacticas 
constituting  a  Change  in  Control  (as  defined  in  the 
Shareholder  Agreement)  or  proposed  i  liiiiigui  to 
New  ONEOK's  Certificate  or  Incorporation  or  By- 
iMWt.  The  Series  A  Convertible  Prefarred  Stock  i* 
ojuveilible.  al  the  option  of  the  holder,  in  whoia 
or  in  part,  at  any  time  following  the  occurrence  of 
a  Regulatory  Change  (as  defined  in  the  Shareholder 
Agreement),  into  New  ONEOK  Common  Stock  at 
the  rale  of  one  share  of  New  ONEOK  Common 
Stock  for  each  ahara  of  Seriea  A  Convertible 
Pisfciied  Slock  (aa  adiualad  to  reflect  any  stock 


of  the  New  ONEOK  Conmion  Stock 
outstanding  before  conversion  of  any  of 
the  Series  A  Convertible  Preferred  Stock 
into  New  ONEOK  Common  Stock  and 
up  to  45%  of  the  New  ONEOK  Common 
Stock  that  would  be  outstanding  after 
convosion  of  all  such  stock.  The 
presoit  shareholders  of  ONEOK 
Common  Stock  Mdll  hold  shares  of  N«w 
ONEOK  Common  Stock  representing  at 
least  90.1%  of  the  New  ONEOK 
Common  Stock  then  outstanding  and 
not  less  than  55%  of  die  New  ONEOK 
Common  Stock  that  %irould  be 
outstanding  after  (»nv«8ion  of  all  of  the 
Series  A  Convertible  Preferred  Stock  to 
be  held  by  WRL 

WRI  and  New  ONEOK  will  enter  into 
a  shareholder  agreement  ("Shareholder 
Agreement"),  upon  the  closing  of  the 
Transactions,  which  will  place  certain 
restrictions  on  WRI's  actions  as  a  New 
ONEOK  shareholder  during  the  term  of 
the  Shareholder  Agreement.^^  Among 
other  things,  the  Shareholder  Agreement 
will  provide  that  the  "Shareboldnr 
Ckoup"  (defined  as  WRI,  its  affiliates, 
partnws  and  certain  other  persons  and 
groups  contemplated  by  Section  13(d)  of 
the  Securities  Exchange  Act  of  1934) 
will  be  prohibited  fit>m  acquiring  (1) 
any  Voting  Securities  (as  defined  in  the 
Sbareholder  Agreement)  that  would 
cause  the  Shareholder  Group  to  have 
more  than  a  9.9%  Voting  Ownership 
Percentage,^*  prior  to  the  occurrence  of 
a  Regulatory  Change  (as  defined  in  the 
Shareholder  Agreement),*'  or  (2)  any 
securities  that  would,  at  any  time,  cause 


split  or  similar  evants).  In  additioa.  any  shares  of 
the  Seriea  A  Convertible  Prefaiied  Sloc^  transfaned 
by  WRI  to  any  person  other  than  WRI  or  its  affiliate* 
i*  required  to  be  converted  into  New  ONEOK 
Gammon  Stock. 

"  The  Shareholder  Agreement  terminates  under 
certain  citcumalancaa  described  in  Article  V  of  the 


>«  "Voting  Ownership  Percentags"  means  the 
Voting  Power  (a*  daOnad  in  the  Shareholder 
A^eement)  repreeantad  by  New  ONEOK  Common 
Stock  and  shares  of  any  other  class  of  capital  slock 
of  New  ONEOK  then  entitled  to  vote  in  the  el#rtion 
of  directors  (not  including  Convertible  Prefarred 
Slock)  ( "Voting  Securities  ")  beneficially  owned  by 
tfaa  panon  whose  voting  ownership  percentage  is 
baia|  dalBrauned. 

**Tha  Shareholder  Agreement  states  that  a 
"Ragfilatory  Change"  will  be  deemed  to  have 
occurred  upon  the  receipt  by  WRI  of  an  opinion  of 
counsel  (which  counsel  must  be  reasonably 
acceptable  to  New  ONEOK)  to  the  effect  that  either 
(1)  the  1S3S  Act  has  been  repeeled.  modified, 
amended  or  otherwise  changed  or  (2)  WRI  has 
lacaivad  an  exonption.  or.  in  the  unqualified 
opinion  of  WRI's  counsel,  is  entitled  without  any 
regulatory  approval  to  claim  an  exemption,  or  ha* 
racitmad  an  approval  or  no-action  letter  from  the 
Goaariaaioo  or  its  staff  under  the  193S  Ax:t  or  ha* 
ragiatarad  under  the  1935  Act.  or  any  combination 
of  the  faragoing.  and  as  a  consequence  of  (1)  and/ 
or  (2).  WRI  may  fiiUy  and  tagaUy  mtsRiaa  anch 
rights  under  the  SharalMidar  Ayaaaaaot  aa  lake 
eSact  in  the  period  afkar  the  Regulatory  Cbai^  has 
occurred. 


die  Shareholder  Ooup's  Total 
Ownership  Percentage  **  to  exceed  the 
Maximum  Ownership  Percentage 
specified  in  the  Shareholder  ^ 
Agreement  The  Shareholder 
Agreement  gives  the  Shareholder  Goup 
certain  "top-up"  and  "dilutive 
issuance"  rights  that  enable  the 
ShareholdOT  Group  to  ensure  that  the 
Voting  Ownoship  Percentage  does  not 
fell  below  9.9%  and  the  Total 
Ownership  Percentage  does  not  fell 
below  the  Maximimi  Ownership 
Percentage.  The  Shareholder  Agreement 
will  also  impose  certain  restrictions  on 
WRTs  ability  to  vote**  or  transfer  the 
seoirities  of  New  ONEOK. 

Applicant  states  that  the  proposed 
Transactions  satisfy  all  of  the 
requirements  of  Sections  9(a)(2)  and  10 
under  the  Act**  In  addition,  WRI  and 
ONEOK  have  requested  a  no-action 
letter  from  the  Commission  in 
coimection  with  the  proposed 
Transactions  seeking  assurances  that 


>*  'Total  Ownership  Percentage"  wmmm  Ika 
Voting  Power  (as  defined  in  the  ShawhoMar 
Agraemeot)  which  would  be  lepiaaaMlaJ  by  the 
Sacuritias  Beneficially  Owned  (aa  defined  in  the 
Sbaraholder  Agreement)  by  the  Person  whoae  Total 
Ownership  Percentage  is  being  delarained  if  all 
shares  of  Convertible  Prefarred  Stock  (as  Defiitad  in 
the  Shareholder  Agreement),  or  other  Securities 
convertible  into  Voting  Securities  (as  defined  in  the 
Sharafaolder  Agreement),  Beneficially  Owned  by 
such  Person  were  converted  into  shares  of  Common 
Slock  (or  other  Voting  Security. 

*'Th«  Shareholder  Agreement  defines 
"Maximum  Ownership  Percentage"  aa  a  Total 
Ownership  Percentage  of  4S%,  less  the  Votii^ 
Power  (as  defined  under  the  Shareholder 
Agreement)  represented  by  all  Voting  Securities  (as 
defined  in  the  Shareholder  Agieeiueut)  transferred 
by  the  Shanboider  Group  during  the  term  of  the 
Sharahoidar  Agi—uient,  iixJuding  the  Votii^ 
Ptiwar  lepraaanlad  by  any  shares  of  Convertible 
Piefaiied  Stock  which  were  converted  into  shaiea 
of  New  ONEOK  Common  Slock  cootamporanaouaiy 
with  sudi  Iransfar  pursuant  to  the  terms  of  the 
Shareholder  AgreemenL 

**  Among  other  things,  the  Shareholder 
Agreement  providaa  that,  with  reaped  to  the 
electian  of  directors  to  New  ONEOK's  board  of 
directors.  WRI  will  vote  all  New  (MEOK  Common 
Stock  held  by  it  in  accordanoa  writh  the 
reoommandatiaa  ol  New  ONEOK's  nominating 
oommiltaa.  The  New  ONEOK  immiiiaHiig 
committee  rerranmends  nnmineei  to  fill  vacanciaa 
on  the  board,  establishes  procedures  to  idaaUfy 
potential  nomineaa,  recommends  criteria  far 
membership  on  the  board,  and  ncommmtB  the 
successor  chief  executive  officer  iiIwm  a  aaiaia  ji 
occurs.  The  New  ONEOK  By-laws  provide  that  the 
chief  executive  officer  of  New  C^4£OK  must  be 
elected  by  the  affirmative  vote  of  80%  of  the 
directors  of  New  ONEOK. 

"Section  9(aN2)  makes  it  unlawful,  without 
approval  of  the  Commission  urtder  Section  10.  "far 
any  person  *  *  *  to  acquire,  directly  or  indirectly, 
any  security  of  any  public  utility  company,  if  such 
parson  is  an  afHKate  *  *  *  of  such  company  and 
of  any  other  public  utility  or  holding  company,  er 
will  by  virtue  of  such  acquisition  becoas  such  an 
affiliate."  Commianon  approval  undar  S^rttoti 
9(a)(2)  is  tequind  becanae  WRI  (which  ia  afa«Miy 
an  affiliala  of  its  subaidiafy,  K^  will  bacona  an 
affiliate  of  New  ONEOK  aa  a  teeolt  of  the  propoaad 


WRTs  ownership  interest  in  New 
ONEOK  will  not  cause  NEW  ONEOK  to 
be  deemed  a  "subsidiary"  of  WRI  or 
WRI  to  be  deemed  a  "holding  company" 
under  the  Act 

For  tfaa  Commissioa,  pimuant  to  cielegilad 
autbofity,  t>y  the  Division  of  Invwtment 
ManagtmHiTit 

Marsarat  H.  McFaria^ 

Deputy  SBcrataiy. 

[FR  Doc.  97-27522  Filed  10-1»>97: 8:45  am] 
asis-ei-« 


SECURITIES  AND  EXCHANGE 


I  Company  Act 

22060;  812-10808] 


SMurtty  nrat  TiiMl.  •!  «L:  Nolios  Of 
Application 

October  10, 1997. 

AOBICY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  imder  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  from  section  15(a)  of  the  Act 

Summary  of  Application:  Signet 
Banking  Corporation  ("Signet"),  parent 
of  Virtus  Capital  Management,  Inc. 
("Subedviser"),  has  entered  into  an 
agreement  and  plan  of  merger  with  First 
Union  Corporation  ("First  Union").  The 
indirect  change  in  ctmtrol  of  the 
Subadviser  will  result  in  the 
assignment,  and  thus  the  termination,  of 
the  existing  subadvisory  contract 
between  Security  First  Investment 
Management  Corporation  ("Adviser") 
(m  behalf  of  Security  Hrst  Trust 
("Fund"),  and  the  Subadviser.  The  order 
would  permit  the  implementation, 
without  shareholder  approval,  of  a  new 
investment  subadvisory  agreement  for  a 
period  of  up  to  120  days  following  the 
date  of  the  change  in  control  of  the 
Subadviser  (but  in  no  event  later  than 
April  30, 1998).  The  order  also  would 
permit  the  Subadviser  to  receive  all  fees 
earned  undw  the  new  subadvisory 
agreement  following  shareholder 
approval. 

AppUcantB:  Fimd,  Adviaw.  and  the 
Subadviser. 

Filing  Dates:  The  application  was 
filed  on  October  7,  1997.  Applicants 
have  agreed  to  file  an  amendment 
during  the  notice  period,  the  substance 
of  which  is  included  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  wall  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
bearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
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copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  4, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  afBdavit  or, 
for  latvyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Applicants,  c/o  Rosemary  D.  Van 
Antwerp,  Esq.,  Evergreen  Keystone 
Investment  Services  Inc.,  200  Berkeley 
Street,  Boston,  Massachusetts  02116. 
FOR  FURTHER  MFORMA-nON  CONTACT: 
John  K.  Forst,  Attorney  Advisor,  at  (202) 
942-0569,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMBfTARY  INFORMATKJN:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Refisrence  Branch,  450  Fifth 
Street.  NW.,  Washington.  IXI 20549  (tel. 
202-942-6090). 


Ai^Ucants'  Repreaentatioiis 

1.  The  Fund  is  a  Massachusetts 
business  trust  registered  under  the  Act 
as  an  open-end  management  investment 
company.  The  Fund  currently  offers  two 
series,  the  Virtxis  Equity  Series  and 
Virtiis  U.S.  Government  Income  Series 
(the  "Portfolios"),  to  the  public.  The 
Adviser  and  the  Subedviser,  a  wholly- 
owned  subsidiary  of  Signet,  are 
investment  advisers  registered  under  the 
Investment  Advisers  Act  of  1940.  The 
Fimd  and  the  Adviser  have  entered  into 
a  sub-advisory  agreement  for  the 
Portfolios. 

2.  On  July  18, 1997,  First  Union 
entered  into  an  agreement  and  plan  of 
merger  with  Signet,  under  which  Signet 
would  be  merged  with  and  into  First 
Union  in  exchange  for  shares  of 
common  stock  of  First  Union  in 
exchange  for  shares  of  common  stock  of 
First  Union  (the  "Transaction").  As  a 
result  of  the  Transaction.  Signet  will 
become  a  wholly-owmed  subsidiary  of 
First  Union  and  the  Subadviser  will 
remain  a  wholly-owned  subsidiary  of 
Signet.  Applicants  expect 
consiunmation  of  the  Transaction  on 
November  13, 1997. 

3.  Applicants  request  an  exemption  to 
permit  implementation,  prior  to 
obtaining  shareholder  approval,  of  a 
new  investBient  subadvisory  agreement 
between  the  Adviser  and  the 


Subadviser,  on  behalf  of  the  Fund, 
("New  Agreement").  The  requested 
exemption  will  cover  an  interim  period 
of  not  more  than  120  days  beginning  on 
the  date  the  Transaction  is 
consummated  and  continuing  through 
the  date  on  which  the  New  Agreement 
is  approved  or  disapproved  by  the 
shareholders  of  each  Portfolio,  but  in  no 
event  later  than  April  30, 1998  (the 
"Interim  Period").  Applicants  state  that 
the  New  Agreement  will  be  identical  in 
substance  to  the  existing  investment 
subadvisory  agreement  ("Existing 
Agreement").  The  contractual  rates 
chargeable  for  subadvisory  services 
under  the  New  Agreement  will  remain 
the  same  as  under  the  Rvi«Htig 
Agreement 

4.  On  October  7, 1997.  the  Fund's 
board  of  trustees  held  an  in-person 
meeting  to  evaluate  whether  the  terms 
of  the  New  Agreement  are  in  the  best 
interests  of  the  Fund  and  its 
shareholders.  At  the  meeting,  a  majority 
of  the  members  of  the  board,  including 
a  majority  of  members  who  are  not 
"interested  persons"  of  the  Fund,  as  that 
term  is  defined  in  section  2(a)(19)  of  the 
Act  (the  "Independent  Trustees"),  voted 
in  accordance  with  section  15(c)  of  the 
Act  to  approve  the  New  Agreement  and 
to  submit  the  New  Agreement  to  the 
shareholders  of  each  of  the  Portfolios  at 
meetings  expected  to  be  held  in 
February,  1998  (the  "Meetings"). 

5.  Applicants  expect  that  proxy 
materials  for  the  Meetings  will  be 
mailed  diiring  January  1998.  Applicants 
believe  that  the  requested  relief  is 
necessary  to  permit  continuity  of 
investment  management  for  the  Fund 
during  the  Interim  Period  and  to  prevent 
disruption  of  the  services  for  the  Fund. 

6.  Applicants  also  request  an 
exemption  to  permit  the  Subadviser  to 
receive  from  the  Fund,  upon  approval 
by  its  shareholders,  all  fees  eaniisd 
under  the  New  Agreement  during  the 
Interim  Period.  Applicants  state  that  the 
fees  paid  diuing  the  Interim  Period  will 
be  unchanged  from  the  fees  paid  under 
the  Existing  Agreement. 

7.  Applicants  propose  to  enter  into  an 
escrow  arrangement  with  an  unaffiliated 
financial  institution.  The  fees  payable  to 
the  Subadviser  during  the  Interim 
Period  under  the  New  Agreement  will 
be  paid  into  an  interest-bearing  escrow 
account  maintained  by  the  escrow 
agent.  The  escrow  agent  will  release  the 
amounts  held  in  the  escrow  account 
(including  any  interest  earned):  (a)  To 
the  Adviser  only  upon  approval  of  the 
relevant  New  Agreement  by  the 
shareholdffirs  of  the  Portfolios;  or  (b)  to 
the  relevant  Portfolio  if  the  Interim 
Period  has  ended  and  its  New 
Agreement  has  not  received  the 


requisite  shareholder  approval.  Before 

any  such  release  is  made,  the 
Independent  Trustees  of  the  Fund  will 
be  notified. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  unlawful  for 
any  person  to  serve  as  an  investment 
adviser  to  a  registered  investment 
company,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  the  investment 
company.  Section  15(a)  further  requires 
the  written  contract  to  provide  for  its 
automatic  termination  in  the  event  of  its 
"assignment."  Section  2(a)(4)  of  the  Act 
defines  "assigimient"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor,  or  of  a  controlling  block 
of  the  assignor's  outstanding  voting 
securities  by  a  security  holder  of  the 
assignor. 

"  2.  Applicants  state  that,  following  the 
completion  of  the  Transaction,  Signet 
will  become  a  wholly-owned  subsidiary 
of  First  Union.  Applicants  believe, 
therefore,  that  the  Transaction  will 
result  in  an  "assigiunent"  of  the  Existing 
Agreement  and  that  the  Existing 
Agreement  will  terminate  by  its  terms 
upon  consununation  of  the  Transaction. 

3.  Rule  15a-4  provides,  in  pertinent 
part,  that  if  an  investment  advisory 
contract  with  an  investment  company  is  - 
terminated  by  an  assigiunent  in  whicJi 
the  adviser  does  not  directly  or 
indirectly  receive  a  benefit,  the  adviser 
may  continue  to  serve  for  120  days 
under  a  written  contract  that  has  not 
been  approved  by  the  company's 
shareholders,  provided  that:  (a)  The  new 
contract  is  approved  by  that  company's 
board  of  directors  (including  a  majority 
of  the  non-interested  directors);  (b)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
com(>ensation  that  would  have  been 
paid  imder  the  contract  most  recently 
approved  by  the  company's 
shareholders;  and  (c)  neither  the  adviser 
nor  any  controlling  person  of  the 
adviser  "directly  or  indirectly  receives 
money  or  other  benefit"  in  connection 
with  the  assignment.  Applicants  state 
that  because  of  the  benefits  to  Signet, 
the  Subadviser's  parent,  arising  ^m  the 
Transaction,  applicants  may  not  rely  on 
rule  15a-4. 

4.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  panon,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  hirly  intended  by  the  poHcy 
and  provisions  of  the  Act.  AppUcaats 


believe  that  the  requested  relief  meets 
this  standard. 

5.  Applicants  note  that  the  terms  and 
timing  of  the  Transaction  were 
determined  by  First  Union  and  Signet 
and  arose  primarily  out  of  business 
considerations  beyond  the  scope  of  the 
Act  and  unrelated  to  the  Fund  and  the 
Subadviser,  including  the  time  needed 
to  obtain  federal  and  state  banking 
approvals  for  the  Transaction. 
Applicants  submit  that  it  is  in  the  best 
interests  of  shareholders  of  the  Fimd  to 
avoid  any  interruption  in  services  to  the 
Fund,  to  allow  sufficient  time  for  the 
consideration  and  return  of  proxies,  and 
to  hold  a  shareholders  meeting. 

6.  Applicants  submit  that  the  scope 
and  qiiality  of  services  provided  to  the 
Fund  during  the  Interim  Period  will  not 
be  diminished.  During  the  Interim 
Period,  the  Subadviser  would  operate 
under  the  New  Agreement,  which 
would  be  substantively  the  same  as  the 
Existing  Agreement,  except  for  its 
effective  date.  Applicants  submit  that  if 
the  personnel  providing  material 
services  pursiiant  to  the  New  Agreement 
change  materially,  the  Subadviser  will 
apprise  and  consult  with  the  Fiuul's 
board  of  trustees  to  assure  that  the  board 
(including  a  majority  of  the  Independent 
Trustees)  is  satisfied  that  the  services 
provided  by  the  Subadviser  will  not  be 
diminished  in  scope  or  quality. 
Accordingly,  the  Fimd  should  receive, 
during  the  Interim  Period,  the  same 
subadvisory  services,  provided  in  the 
maimer,  at  the  same  fee  levels  as  the 
Fund  received  before  the  Transaction. 

7.  Applicants  contend  that  ^e  bc»t 
interests  of  shareholders  of  the  Fund 
would  be  served  if  the  Subadviser 
receives  fees  for  its  services  during  the 
Interim  Period.  Applicants  state  that  the 
fees  are  essential  to  maintaining  the 

subadviser's  ability  to  provide  services 
to  the  Fimd.  In  addition,  the  foes  to  be 
paid  during  the  Interim  Period  will  be 
unchanged  from  the  fees  paid  under  the 
Existing  Agreements,  which  have  been 
approved  by  the  shareholders  of  each 
respective  Portfolio. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  The  New  Agreement  will  have 
substantially  the  same  terms  and 
conditions  as  the  Existing  Agreement, 
except  for  its  effective  date. 

2.  Fees  earned  by  the  Subadviser  in 
respect  of  the  New  Agreement  during 
the  Interim  Period  will  be  maintained  in 
an  interest-bearing  escrow  account,  and 
amoimts  in  flie  account  (including 
interest  eemed  on  such  paid  fees)  will 
be  paid  (a)  to  the  Subadviser  in 


accordance  with  the  New  Agreement, 
after  the  requisite  shareholder  approvals 
are  obtained,  or  (b)  to  the  res{>ective 
Portfolio,  in  the  absence  of  shareholder 
approval  with  respect  to  such  Portfolio. 

3.  The  Fund  will  hold  a  meeting  of 
shareholders  to  vote  on  approval  of  the 
New  Agreement  on  or  before  the  120th 
day  following  the  termination  of  the 
E^dsting  Agreement  (but  in  no  event 
later  than  April  30, 1998). 

4.  Either  First  Union  or  the 
Subadviser  will  bear  the  costs  of 
preparing  and  filing  the  application,  and 
costs  relating  to  the  solicitation  of 
shareholder  approval  of  the  Fund 
necessitated  by  the  Transaction. 

5.  The  Subadviser  will  take  all 
appropriate  steps  so  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  the  Fund  during  the  Interim 
Period  will  be  at  least  equivalent,  in  the 
judgment  of  the  Independent  Trustees, 
to  the  scope  and  quality  of  services 
previously  provided.  If  personnel 
providing  material  services  during  the 
Interim  Period  change  materially,  the 
Subadviser  will  apprise  and  consult 
with  the  board  to  assiire  that  the  board, 
including  a  majority  of  the  Independent 
Trustees  of  the  Fund,  are  satisfied  that 
the  services  provided  will  not  be 
diminished  in  scope  or  quality. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  punuant  to 
delegated  authority. 

Margarat  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  97-27594  FUed  10-16-97;  8:45  am] 
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SECURfTlES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

"FB)ERAL  REGISTER"  CITATION  OF 

PREVIOUS  AfMOUNCQiENT:  [62  FR  53040. 

October  10, 1997]. 

STATUS:  Qosed  Meeting. 

place:  450  Fifth  Street,  N.W., 

Washington,  D.C. 

DATE  PREVIOUSLY  AIMOUNCED:  October  7, 

1997. 

CHANQE  MTHE  MEETMQ:  Time  Change/ 

Deletions. 

The  closed  meeting  scheduled  for 
Tuesday.  October  14, 1997,  at  11:00  a.m. 
was  changed  to  Tuesday,  October  14, 
1997,  at  2:00  p.m.  and  die  following 
items  were  not  conSidaed: 

Institution  of  injunctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  hem  added,  deleted 


or  postponed,  please  contact  The  Office 
of  the  Secretuy  (202)  942-7070. 

Dated:  October  15. 1997. 
Jonattian  G.  KalB, 
SscTBtaiy. 
(FR  Doc.  97-27755  Ffled  10-15-97;  3:43  pm| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleeee  No.  34-30225;  FNe  Ito.  SR-PMi- 
97-32] 

Self>Regulatory  Orgsnizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  PropoaadL 
Rule  Change  neapacting  the  Public 
Order  Exposure  System  for  PACE 
Orders 

L  IntroductioD 

On  June  30. 1997,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  >  and  Rule  19b-4 
thereunder  ,2  a  proposed  rule  change  to 
extend  the  duration  of  its  automatic 
execution  system  order  exposure  time 
period  for  eligible  orders  from  the 
current  15  seconds  to  30  seconds. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Excliange  Act  Release  No.  38884  Quly 
23, 1997),  62  FR  40882  (July  30, 1997). 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  nde  change. 

n.  Descfiption 

The  operation  of  the  Philadelphia 
Stock  Exchange  Automatic 
Communication  and  Execution 
("PACE")  System  is  governed  by  Wilx 
Rule  229  ("PACE  Rule").  The  PACE 
System  is  the  Exchange's  automatic 
order  routing  and  executing  system  far 
securities  on  its  equity  trading  Qoor. 

With  respect  to  market  orders  entersd- 
into  PACE,  Supplementary  Material  .05 
to  the  PACE  Rule  provides  that,  in  Vb 
point  markets  or  greater,  round-lot 
market  orders  up  to  500  shares  and 
partial  round-lot  ("PRL")  market  orders 
up  to  599  shares  (j.e.,  orders  that 
combine  a  round-lot  with  an  odd-lot 
order)  are  stopped  at  the  PACE  Quote  ' 


M5U.S.CS78«(bXl). 

*17CFR240.igb-4. 

'  The  PACE  Quote  cootUU  of  the  beet  bid/( 
among  the  Ainenc:ao.  Boetoo.  Cincinnati 
Nmv  Yoik.  Pacific  and  PhilMMphia  Stock 
KxrhangHi  ■•  wall  as  the  laiaragMckfll  Trading 
SyataoiA^Mnputar  Aaaiatad  Bxacuiioo  SyHan 

rrrsKABS").  sm  pace  ruI*. 
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■t  the  time  of  their  entry  into  PACE 
("Stop  Price")  in  the  Public  Order 
Execution  System  ("POES").  In 
addition,  market  orders  for  more  than 
599  shares  that  a  specialist  voluntarily 
has  agreed  to  execute  automatically  also 
are  entitled  to  participate  in  POES.* 

Supplementary  Material  .05  to  the 
PACE  Rule  states  that  the  purpose  of 
stopping  eligible  market  orders  in  POES 
is  to  allow  such  orders  to  receive  an 
opportunity  for  price  improvement. 
Supplementary  Material  .05  further 
states  that  if  a  stopped  order  is  not 
executed  within  the  applicable  order 
exposure  time  period,  or  "window,"  the 
order  will  be  automatically  executed  at 
the  Stop  Price. 

Upon  its  adoption  in  early  1995, 
POES  utilizes  a  15  second  order 
exposure  window.'  Following  Phlx 
Floor  Procedure  Committee  ("FPC") 
approval  in  December  1995,  however, 
the  Exchange  increased  the  duration  of 
the  POES  window  from  15  to  30 
seconds.^  At  this  time,  the  Exchange 
proposes  to  codify  the  30  second  time 
period  into  Supplementary  Material  .05. 
which  currently  reflects  a  15  second 
window.  The  Exchange  has  represented 
that  it  believes  that  extending  the  POES 
window  to  30  seconds  enables  the 
specialist  to  better  gauge  the  market  and 
thus,  improves  the  likelihood  of  price 
improvement.  Moreover,  the  Exchange 
stated  that  it  has  learned,  in  its  two 
years  of  experience  with  POES,  that 
additional  time  is  needed  for  a 
meaningful  opportunity  for  price 
improvement  to  be  afforded  to  such 
orders.  In  this  regard,  the  Exchange 
represented  that  the  30  second  window 
better  enables  the  spedaliat  to  locate- 


*  See  Suppimuatarj  Matotial  .05  to  the  PACE 
Rul«. 

*Swiiiiti«li  Rxrhany  Act  Ketmae  No.  35283 
Ouuarjr  2«.  1995).  60  FR  6333  (Fetmary  1. 1995) 
(File  No.  SR-Phb(-94-58). 

■Tha  Exchange  hM  npfwantad  that  by  its 
ovwrigbt.  this  changa  WW  aot  fil«d  with  tha  SEC 
■•  a  propoasd  niJa  chaogs  prior  to  iu 
implomaotation  pursuant  to  Section  19(b)  of  the  Act 
and  Rule  19b-4  thereunder.  The  Exchange  contends 
that  upon  the  discovery  of  this  oversight  in  the 
course  of  drafting  changes  to  the  PACE  Rule,  the 
change  was  promptly  Bled  with  the  SBC  See 
Securities  Exchange  Act  Release  No.  37479  (July  25. 
1996).  61  FR  40276  (August  1.  1996)  (File  No.  SR- 
PUx-96-2S).  The  Exchange  has  re-filed  this  change 
as  a  separate  proposed  rule  change  due  to  the 
wilhdnwal  of  File  No.  SR-Phb(-96-2S.  The 
Exchange  repraaents  that,  to  date,  it  has  not 
distributed  marketing  material  reflecting  an  order 
aacposure  window  of  30  seconds. 

The  Coounission  notes  that  Section  19(b)  of  the 
Act  provides  that  each  aelfivgulatory  organization 
ts  required  to  file  any  proposed  rule  chai^  with 
Ifae  Coouniasion  and  that  no  proposed  rule  rhangn 
shall  take  efiact  unlees  approved  by  the 
Cniliisaioil  or  otherwise  psrmWfH  in  mmwA..^^ 
with  its  proviaiaM. 


between-the-market  interest  and  probe 
other  market  centers.' 

in.  Diatnueion 

For  the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  Of 
Section  6(b)."  In  particular,  the 
(Dommission  believes  the  proposal  is 
consistent  with  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exciiange  be  designed  to  prevent 
fraudulent  and  manipulative  acta  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest" 

As  stated  in  the  previous  section,  the 
purpose  of  the  proposed  rule  change  is 
to  amend  Supplementary  Paragraph  .05 
to  the  PACE  Rule  in  order  to  increase 
the  duration  of  the  Exchange's  POES 
order  exposure  window  from  15  to  30 
seconds.  Each  regional  exchange  has 
incorporated  an  ordar  exposure  feature 
similar  to  POES  into  its  automatic  order 
execution  system.  >°  Initially,  the 
Chicago  Stock  Exchange  ("CMX")  and 
the  Pacific  Exchange  ("PCX")  had 
adopted  30  second  order  exposure 


'  In  addition,  the  Exchange  previously  had  stated 
its  reasoning  behind  the  expansion  of  the  POES 
window  to  30  seconds  in  an  amendment  letter 
respecting  File  No.  SR-Phlx-96-25.  See  Letter  from 
Gerald  D.  O'Connell.  Senior  Vice  President.  Phlx. 
to  (ennifer  Choi.  Attorney.  SEC.  dated  July  19. 1996. 
Specifically,  the  Exchange  sUted  that  the  FPC 
recognized  that  15  seconds  was  often  too  short  of 
a  time  period  for  the  specialist  to  act.  In  this  regard, 
specialists  has  informed  the  Exchange  that  by  the 
time  they  noticed  an  order  was  stopped,  it  had  been 
automatically  executed.  The  Ex<±ange  further 
stated  that  its  decision  to  expand  the  POES  window 
to  30  seooods  "is  rooted  in  the  logical  principle  that 
more  tfana  meanii  more  opportunity  for  price 
impsDveutaut."  Id. 

•15U.S.C878«b). 

*In  approving  the  propoeed  rule  change,  the 
Commission  notes  thiit  it  has  considered  the 
propoeed  rule's  impact  on  efficiency.  con^Mtition, 
and  capital  formation.  15  U.S.C.  §  78c(f). 

"BSE  Rules.  Ch.  XXXm.  S«a.  a  3(c):  CHX 
Rules.  Art.  XX.  Rule  37(b)(6);  and  Securities 
Exchange  Act  Relaaae  No.  27727  (February  22. 
1990).  55  FR  7396  (March  1. 1990)  (onler  approving 
amendment  of  (xxler  exposure  faature  to  PCX's  P/ 
COAST  automatic  execution  system).  See  aho  CSE 
Rule  11.9(o)(2)  (requires  exposure  of  any 
unexecuted  portiao  of  any  market  or  marketable 
limit  order  not  (iiUy  executed  pursuant  to  the  CSE's 
public  agency  guarantee).  In  addition,  the  CSE  has 
adopted  a  price  improveoient  policy  that  requiree 
prefarancing  dealers  either  to:  (1)  expose  eligible 
customer  orders  on  the  Exchange  for  a  minimum  of 
30  seconds  in  guwlia  than  '»»<'«''""n  variation 
maikats:  or  (2)  imnmdilwly  execute  the  order  at  an 
improved  price.  CSE  Rule  11.9(u).  Interpretation 
and  Policy  .01. 


windows  into  their  rules.  The  CHX  and 
PCX,  however,  amended  their  rules  in 
1990  to  reduce  the  duration  of  their 
order  exposure  windows  from  30  to  15 
seconds.** 

In  the  order  approving  the  CHX  and 
PCX  proposals,  the  C]ommission 
acknowledged  that  any  decrease  in  the 
duration  of  an  order  exposure  window 
would  have  an  adverse  effect  on  price 
improvement  opportunities  available  to 
eligible  orders,  while  having  a  positive 
effect  on  the  timeliness  of  the  execution 
of  such  orders."  The  Commission's 
analysis  of  the  appropriateness  of  these 
proposals  therefore  required  a  balancing 
of  their  positive  and  negative  effects. 
The  Exchange's  current  proposal  to 
increase  the  duration  of  the  POES 
window  requires  that  a  similar  analysis 
be  undertaken;  namely,  balancing  the 
proposal's  potential  positive  effect  on 
price  improvement  opportimities  for 
customers  orders  against  any  negative 
effect  that  it  may  have  on  the  timeliness 
of  customer  order  execution.  In  this 
regard,  based  upon  the  Exchange's 
representations  of  its  experience  with 
POES,  the  system's  functionalities,  and 
the  realities  of  competition  for  order 
flow  between  markets,  the  Ck>mmission 
believes  that  the  Exchange's  proposal 
strikes  an  appropriate  balance  in  that 
the  positive  effects  of  increased  order 
exposiue  time  should  ofEset  any 
negative  effects  on  the  efficiency  of 
order  execution. 

With  regard  to  opportunities  for  price 
improvement,  the  Commission  notes 
that,  as  stated  above,  the  Exchange  has 
had  experience  with  both  15  and  30 
second  order  exposure  windows.  The 
Exchange  has  represented  that  this 
experience  has  indicated  that  a  15 
second  window  often  was  insufficient  to 
allow  the  specialist  to  attempt  price 
improvement  at  all.  while  the  additional 
time  afforded  by  a  30  second  window 
provided  specialists  with  a  more 
meaningful  opportunity  to  do  so.  In 
light  of  the  Exchange's  experience,  and 
absent  any  empiric^  evidence  to  the 
contrary,  the  Commission  believes  that 
the  proposal  is  appropriate  in  that  the 
intaease  in  order  exposure  time  should 
result  in  a  concomitant,  and  beneficial, 
increase  in  the  price  improvement 
opportunities  afforded  by  Phbc 
spetnalists  to  customer  orders  that  are 
eligible  frir  POES. 


"  See  Securities  Exchange  Act  Release  No.  27727, 
$upi<a  note  10  (order  reducing  CHX  and  PCX  order 
exposure  time  periods  from  30  to  15  seconds).  See 
alto  Securities  Exchange  Act  Release  No.  28667 
(Novnnber  30. 1990).  55  FR  50624  (December  7. 
1990)  (order  approving  change  in  order  expoaure 
time  from  30  to  IS  seconds  in  CSE  Rule  ll.g(oX2). 

"  See  Securities  Exchange  Act  Release  No.  27727. 
supra  note  9. 
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Moreover,  the  Commission  believes 
that  the  proposal  should  have  a  limited 
impact  on  the  timeliness  of  order 
executions  on  the  Phbc.  In  this  regard, 
the  Ckjmmission  notes  that  under  the 
proposal  a  specialist  will  maintair)  the 
ability  to  execute  manually  an  order 
residing  on  POES  prior  to  the  expiration 
of  the  POES  window.  Accordingly,  if 
the  specialist  determines  that  price 
improvement  is  unlikely  to  occur,  the 
specialist  may  execute  the  order  at  the 
Stop  Price  prior  to  the  end  of  the  30 
second  period.  In  aifdition,  the  effect  of 
the  proposal  on  the  overall  timeliness  of 
Phlx  executions  is  further  limited  by  the 
fact  that  the  POES  window  only  is 
applicable  to  certain  market  orders  and 
then  pnly  in  *^  point  markets  or  greater. 
Finally,  the  Commission  believes  that 
the  competition  between  Phlx 
specialists  and  other  markets  for  order 
flow  should  provide  a  continuing 
incantive  for  specialists  to  execute 
customer  orders  promptly,  thereby 
serving  to  further  alleviate  any  potential 
adverse  impact  that  the  proposal  may 
have  on  the  provision  of  timely 
executions  of  customer  orders. 

IV.  Conclusion 

A  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Phlx-97-32) 
is  approved. 

For  the  (Zommission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^* 

MaiganI  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  97-27544  Filed  10-16-97;  8:45  am) 

aaLMQ  cooE  a»ii^.«i-M 


STATE  DEPARTMENT 
(Public  Nolkie  No.  26iq 

Overseas  Security  Advisoiy  Council 
(OSAC)  Mseting  Notice:  Closed 
MsMing 

The  Department  of  State  annoimces  a 
meeting  erf  the  U.S.  State  Department — 
Overseas  Security  Advisory  Clotmcil  on 
November  4,  5.  and  6,  at  the  U.S. 
Dejiartment  of  State,  Washington.  D.C. 
Pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Comnuttee  Act  and  5  U.S.C 
552b(c)  (1)  and  (4),  it  has  been 
determined  the  meeting  will  be  closed 
to  the  public.  Matters  relative  to 
classified  national  security  information 
as  well  as  jwivileged  commercial 
information  will  be  discussed.  The 
agenda  calls  for  the  discussion  of 
classified  and  corporate  proprietary/ 


"15U.S.CS7aa(bN2). 
>«  17  cm  200.3O-3(aKl2). 


setnirity  information  as  well  as  private 
sector  physic^al  and  procedural  security 
policies  and  protective  programs  at 
sensitive  U.S.  Ckivemment  and  private 
sector  locations  overseas. 

For  more  information  contact  Nick 
Proctor,  Overseas  Security  Advisory 
Ck>imcil,  Department  of  State. 
Washington,  D.  C  20522-1003,  phone: 
202-663-0869. 

Dated:  September  26, 1997. 
Gfegorie  W.  Boiac. 

Director  of  the  Diplomatic  Security  Sennce. 
[FR  Doc.  97-27538  Filed  10-15-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  tfw  Secretary 

Reports,  Fonns  and  Record  Keeping 
Requirements;  Agency  Infonnation 
CoNectioa  Acthrity  Under  0MB  Review 

agency:  Office  of  the  Secretary.  DOT. 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  that  the  Information 
Ck>lIection  Request  {ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  conuoant.  The  ICR  describes 
the  nature  of  the  infonnation  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  cocnment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  October  29,1996  (61  FR 
55835-55836)  and  a  Notice  of  Final 
Determination  was  published  on  June 
10, 1997  (62  FR  31655-31661). 

DATES:  Comments  must  be  submitted  on 
or  before  November  17, 1997. 

FOA  FURTHER  MFORMATKM  COffTACT: 
For  information  about  the  submission  to 
OMB,  Form  OMB  83-1,  including 
supporting  statements  for  this  collection 
contact  the  US  DOT  Dockets,  Room  PL 
401.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  1-800-647-5527.  For  Technical 
issues  in  the  submission:  Mr.  Robert  F. 
Schultz,  Jr.,  Office  of  Motor  Curier 
Research  and  Standards,  (202)  366- 
2718,  Federal  Highway  Administiation, 
De])artment  of  Transportation,  4(X) 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m..  E.T.,  Mfuiday  throtigh 
Friday,  except  Federal  holidays. 


SUPPLBiENTARY  MFORMATKM: 

Federal  Highway  AdministratiaB 
(FHWA) 

Title:  Motor  Carrier  Regulatory  Relief 
and  Safety  Demonstration  Pro)ect 

0^4B  Number:  2125-0575. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  tor  which  approval 
has  expired. 

Affected  Public:  Motor  Carriers 
operating  commercial  motor  vehicles 
with  a  gross  vehicle  weight  rating 
between  10,001  and  26,000  poimds  in 
interstate  commerce. 

Abstract:  The  National  Highway 
System  Designation  Act  of  1995 
(Payable-59,  109  Star  568)  was  signed 
by  the  President  on  November  28,  1995. 
Section  344  of  the  Act  requires  FHWA 
to  implement  a  pilot  program  imder 
which  motor  carriers  operating 
commercial  motor  vehicles  (CZMS)  with 
a  gross  vehicle  weight  rating  between 
10,001  and  26,000  pounds  in  interstate 
commerce  may  qiudify  for  exemption 
from  certain  Fet^ral  Metor  Carrier 
Safety  Regulations  (FMCSRS)  (49  CFR 
part  325  et  seq.).  The  Act  directs  the 
FHWA  to  establish  criteria  for 
admission  to  the  pilot,  and  to  monitor 
the  performance  of  those  participating 
in  the  pilot  Section  344  also  states  that 
"(the  Secretary]  shall  complete  the 
review  (of  the  pilot  program]  by  the  last 
day  of  the  3-year  period  beginning  on 
the  date  of  the  enactment  of  this 
paragraph  [November  28. 1995].  [On 
November  28, 1908]  the  Secretary  shall, 
after  notice  and  an  opportunity  for 
public  comment,  grant  such  exemptions 
or  modify  or  repeal  existing  regulations 
to  the  extent  appropriate."  By  this 
language.  Congress  has  directed  the 
FHWA  in  explicit  terms.  The  agency  is 
bound  not  to  just  conduct  and  evaluate 
the  pilot,  but  to  grant  exemptions,  and 
modify  or  repeal  regulations, 
immediately  upon  its  ccmclusion,  save 
only  the  time  necessary  to  solicit  public 
ctnnment  On  August  28. 1996.  the 
agency  published  a  notice  for  this 
collection,  providing  a  proposed  plan 
for  this  Project,  soliciting  public 
comment  on  the  proposed  Project,  and 
referring  to  the  agency's  intent  to 
request  emergency  processing.  On 
October  29, 1996,  the  FHWA  publislad 
a  Supplemental  Notice  seekii^  public 
comment  on  the  specific  issue  of 
whether  the  rules  of  the  Project  would 
preempt  (inflicting  laws  of  the  States. 
In  February  1997,  OMB  granted 
emergency  approval  to  the  collection 
requirements  of  this  Project  until 
August  31, 1997.  On  June  10, 1997  the 
agency  published  a  Notice  of  Final 
Determination  on  the  Project,  providing 


M150 


Fadcral  RagisiBr  /  Vol.  62,  No.  200  /  Friday.  October  17,  1997  /  Notices 


■  comprehensive  outline  of  the  criteria 
for  adioissioii,  the  application  process, 
and  the  terms  of  the  agreement  between 
the  FHWA  and  participant  motor 
carriers.  The  agency  also  indicated  that 
the  information  collections 
requirements  related  to  the  Project  had 
been  approved  through  emergency 
processing  by  the  OMB  until  August  31, 
1997,  and  that  approval  on  a  permanent 
basis  of  the  collection  requiranents  of 
the  Project  would  be  sought. 

Estimated  Annual  Bumen  Hours:  420. 

Number  of  Respondents:  125. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  ftreet.  NW., 
Washington,  IX  20503,  Attention  DOT 
Desk  Officer.  Comments  are  invited  on: 
whether  the  proposed  collection  of 
information  is  necessary  fior  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection:  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  wajrs  to 
minimize  the  burden  of  the  collection  of 
inftomation  on  respondents,  inrhiding 
the  uae  of  automated  collection 
terhniqties  or  other  fbrms  of  information 
technology. 

iMuad  in  Washin^oo.  DC.  on  Octobar  10. 
19S7. 

Qearance  Officer  ,  United  Statet  Depaitment 

ofTranspoitation. 

(FK  Doc.  97-27V13  FUad  10-16-97: 8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 


Naiioa;  Racaiplof 


I  Akpof^ 

Federal  Aviation 
AdminiatratioB.  DOT. 
ACTION:  Notice. 


NC 


Tke  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  sulnnitted  by  the  Qty  of  Charlotte 
for  the  Chariotte/Douglaa  International 
Akport  under  the  provisions  of  Title  I 
of  tike  Avialiao  Santy  and  Noise 
AhalHaHit  Act  of  1979  (Pub.  L.  99-193) 
and  14  CFR  part  159  we  ia  i  i—pHaw  a 
with  the  apfrficahie  laqiiii— li.  The 
FAA  alao  announces  that  it  is  reviewing 
I  reaMiatihility  i 


that  was  submitted  for  the  Charlotte/ 
Douglas  International  Airport  und^  part 
150  in  conjimction  with  the  noise 
exposure  map,  and  that  this  program 
will  be  approved  or  disapproved  on  or 
before  March  30,  1998. 
ffFECTWE  DATES:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  September  30, 
1997.  The  public  comment  period  ends 
December  1. 1997. 


FOR  FURIMER  ■TOWiATlOW  CONTACT: 
Thomas  M.  Roberts,  Atlanta  Airports 
District  Office,  Federal  Aviation 
Administration,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-260.  College 
Park.  Georgia  30337-2747.  Telephone 
404/305-7153.  Comments  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  the  above 
office. 

HifW  rTNTAWY  wronMATiON.  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  m^w  submitted 
for  Chariotte/Douglas  International 
Airport  are  in  compliance  with 
applicable  requiranents  of  part  150, 
effective  September  30. 1997.  Fiirther. 
FAA  is  reviewing  a  proposed  noise 
competibility  program  for  that  airport 
which  wiU  be  approved  or  disapproved 
on  or  before  March  30, 1998.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
commfflit  Under  section  103  of  Title  I 
of  the  Aviation  Safisty  and  Noise 
Abatement  Act  of  1979  (hereinafter 
referred  to  as  "the  Act"),  an  airport 
operator  may  submit  to  the  FAA  noise 
exposure  maps  which  meet  applicable 
regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  sack 
operations  wiU  affect  such  maps.  Tlie 
Act  requires  such  maps  to  be  developed 
in  consultation  writh  interested  and 
affected  parties  in  the  local  community, 
govemraent  agencies,  and  persons  using 
Aeuiport 

An  airpait  operator  who  has 
sufaouttad  noise  exposure  maps  fliat  are 
fDmid  by  FAA  to  be  in  compliance  with 
the  lequireoMiits  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  itf  the 
Act.  may  submit  a  notae  competibility 
pro-am  kx  FAA  a{^iroval  which  sets 
forth  the  meesuies  the  operator  has 
taken  or  proposes  for  the  reduction  of 
exiating  noncompatible  uses  aad  far  the 
pnveattaa  of  the  i^roductiea  of 
addHioaal  BOKooipatiUe  aaaa. 

The  Qty  of  Charlotte  submitted  to  the 
FAA  am  Ai^ust  2S.  1997.  Miaa 


exposure  maps,  descripticms  and  other 
documentation  which  were  produced 
dining  Chariotte/Douglas  International 
Airport's  FAR.  Part  150  Study  Update. 
August  1997.  It  was  requested  that  the 
FAA  review  this  material  as  the  noise 
exposure  maps,  as  described  in  section 
103(a)(1)  of  the  Act.  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Qty  of 
Chariotte.  The  specific  maps  undm 
consideration  are  Noise  Exposure  Map 
1996  and  Noise  Exposure  Map  2001  in 
the  submission.  The  FAA  has 
determined  that  these  maps  for  the 
Chariotte/Douglas  International  Airport 
are  in  compliance  with  the  applicable 
requirements.  This  determination  is 
effective  September  30. 1997.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  nups  were  developed  in 
accordance  with  the  procedures 
contained  in  appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  c^  that  program. 

If  questions  arise  concerning  dte 
precise  relationship  of  the  specific 
propoties  to  noise  exposure  contours 
depicted  cm  a  noise  exposure  map 
submitted  under  section  103  of  the  Act. 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  the  specific 
properties  with  regard  to  the  depicted 
notae  contours,  or  in  interpreting  the 
noise  exposure  maps  to  resolve 
questions  omceming,  for  example, 
which  properties  should  be  covwred  by 
the  provisions  of  section  107  of  the  Act 
Thwe  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
govermnant  Theae  local  respcmsibilitiea 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibilities  for  the  detailed 
ovoiaying  of  noise  exposure  contouis 
onto  the  map  depicting  properties  on 
the  surfKe  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  aad 
planning  afancies  with  which 
conauteaftion  is  required  under  iiectiaa 
103  of  the  Act  The  FAA  has  relied  am 
the  certificatif»  by  the  airport  o[ 
S  15a21  of  part  150.  that  the 
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sttfutorily  required  consultatkm  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Chariotte/r)ouglas  international  Airport, 
also  effective  on  September  30, 1997. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  confimns  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  March  30, 1998. 

The  FAA's  detail  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whetho'  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
creete  an  undue  burden  on  interstate  at 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  propm'Iy 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  Cor 
examination  at  the  following  locations: 

Federal  Aviation  Administration.  800 
Independence  Avenue,  SW,  Room 
617,  Washington,  DC  20591; 

Federal  Aviation  Administration, 
.  Atlanta  Aiipctfts  District  Office, 
Campus  Building,  1701  Coliunhia 
Avenue.  Suite  2-260.  College  Park. 
Georgia  30337-2747; 

Ms.  Carolyn  Morehead,  Reception  Aree, 
Chariotte/Douglas  International 
Airport.  Chariotte.  North  Carolina 
28219. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heeding,  FOR  FURTHER  MFORMAT10N 
CONTACT. 

Issued  in  Atlanta.  Gaoigia.  September  30. 
1907. 

MtT.laniiiaa, 

Maam^t.  Atlanta  AiiportsDiMtrict  Office. 
(FR  DiK.  97-37386  Fllad  lO-l»-0y;  8:45  am) 
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San  Lid  Sfvtet,  Inc.; 

Non-Cont3guou9  DoiiMnlic 
PuartoRico 


of 

Snrvlos  In  om 
Tiad»for 


Sea-Land  Service,  Inc.  (Sea-Land),  by 
application  dated  October  1, 1997,  has 
applied  for  an  increase  in  the  authorized 
level  of  the  service  Sea-Land  provides  to 
the  Commonwealth  of  Puerto  Rico 
(Puerto  Rico),  pursuant  to  section  656(d) 
of  Subtitle  B.  Title  VI.  of  the  Merchant 
Marine  Act,  1936,  as  Amended  (1936 
Act).  In  support  of  its  application,  Sea- 
Land  has  provided  information  related 
to  the  growth  of  real  gross  product  for 
the  Conunonweelth  of  Puerto  Rico,  as 
supplied  to  See-Land  by  the  Planning 
BcMrd  of  the  Office  of  the  Governor  of 
Puerto  Rico. 

As  originally  approved,  Sea-Land's 
authorized  service  level  for  Puerto  Rico 
was  230,612  Twenty-foot  Equivalent 
Units  (TEUs),  as  of  August  9, 1995. 
Based  on  increases  in  the  gross  product 
of  Puerto  Rico  for  Fiscal  Year  (FY)  1996 
(July  1, 1995  to  June  30. 1996)  See-Land 
has  asked  for  an  additional  6,365  TEUs 
of  authorized  service.  Based  on 
increases  in  Puerto  Rico's  gross  product 
for  FY  1997  (July  1, 1996  to  Jtme  30, 
1997),  See-Land  has  asked  for  a  second 
additional  increase  in  authorized 
service  of  6,365  TEUs.  Additionally, 
Sea-Land  has  requested  a  third  increase 
of  3.167  TEUs  projected  for  the  period 
July  1.  to  Decembw  31, 1997.  In 
summary,  Sea-Land  is  seeking  an 
increase  of  16,167  TEUs  in  the  trade  to 
a  total  of  246.779  TEUs.  A  smnmation 
of  Sea-Land's  request  is  attached  hereto 
as  Table  L 

Any  person,  finn  or  oorporatiaa 
having  an  interest  in  this  spplication  fm 
increased  service  authorization,  and 
who  desires  to  submit  comments 
concerning  Sea-Land's  application,  is 
requested  to  provide  those  comments  to 
the  Secretary,  Maritime  Administration, 
Room  7210,  Nassif  Building,  400 
Seventh  Street,  S.W..  Washington.  D.C 
20590.  Such  comments  must  be  filed  in 
triplicate  and  received  no  later  than  5KX) 
pm  Eastran  Hme  Novonber  17. 1997. 

Dated:  Octobw  10, 1997. 


ByOrdsrofthsKiiritiii  AAninislietec 
leriCliEteHL 
Sscnteiy,  MBrifimd  AaatiaiBtnitiun. 

Sea-Land  Savkx.  Inc.;  Bequetted 
btcreases  in  Authorized  Nm-  « 

Cofit^ous  Domestic  Service  forthe 
Cmnmomifeahh  of  Puerto  Rico 

Original  Grandfether  authorization  as  at 

August  9. 1995:  230,612  TEUs 
For  nscal  Yeer  1996  Quly  1. 1995  to 

June  30, 1996). 
Gross  Product  for  FY  1996:  ■t-3.1  Percent 
Proration,  August  9, 1995  to  Jime  30, 

1996  =  326/366  Deys  (1996  was  a  leap 

year)  =  .89 
(.89)  X  (3.1)  =  2.76  Percent 
huaeaae  =  (.0276)  x  (230.612) »  6.385 

TEUs 
Total  for  June  30. 1996  -  236.977  TEUs 
For  Fiscal  Year  1997  Quly  1. 1996  to 

June  30. 1997) 
Gross  Product  fiw  FY  1997:  •I-2.8  Percent 

(Tentative) 
Increase  =  (.028)  x  (236,977)  >  6jB35 

TEUs 
Total  for  June  30, 1997  =  243.612  TEUs 
Projected  Increase  July  1, 1997  to 

December  31, 1997 
Ckoss  Product'  -f  2.6  Percent  (Projected) 
July  1  to  December  31=184  days 

184/365  =  .5 
Proration.  July  1  to  December  31, 1997 

=  (.5)  X  (2.6)  =  1.3  Percent 
Increese  =  (.013)  x  (243.977) »  3.167 

TEUs 
Total  for  December  31. 1997  =  246,779 

TEUs 

Total  Requested  Increeae:  16.167 
TEUs 

(FR  Doc  97-27814  Filed  10-16-97: 8.-45  am) 


DEPARTMENT  OF  TRANSPORTATION 

NnDonm  niQfiwny  imnc  sMMiy  - 
Adinii  ilsti  fltion 

[Doctat  No.  te-lOO;  NeHee  Na  1) 
Tins  Mid  Rhns  LnbcHnQ 

Cagrectian 

In  notice  document  96-33121 
b^inning  on  page  68812  in  the  issue  of 
Monday,  December  30, 1996,  make  the 
following  correction: 
On  page  68813,  in  the  first  column,  the 

OMB  Clearance  Number  should  read 

2127-0503. 

Dated:  October  10. 1997. 
L.  lohart  Shehoa. 
Asaociote  Administrator  for  Safety 
^tfomance  Standards. 
[FR  Doc  97-27595  FiM  10-16-97;  8.-4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Nationai  Highiway  Traffic  SflfMy 


peetat  Na  ff7-057-NOl] 

Reports,  Fonns,  and  Racordkaaping 


f:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACnON:  Request  for  public  coniment  on 
proposed  collections  of  information. 


Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  new  procedures 
established  by  the  Paperwork  Rediiction 
Act  of  199S,  before  seeking  OMB 
approval.  Federal  agencies  must  solicit 
public  comment  on  proposed 
collections  of  information,  including 
extensions  and  reinstatements  of 
previously  approved  collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  aeek  OMB  approvaL 
DATES:  Comments  must  be  received  on 
or  before  December  16.  1997. 
AOOMESKS:  Comments  must  refer  to  the 
docket  and  notice  nimibers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Section,  Room 
5109,  NHTSA.  400  Seventh  SL,  SW.. 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided  by 
referencing  its  OMB  Clearance  Number. 
It  is  requested,  but  not  required,  that  1 
cviginal  plus  2  copies  of  tlie  comments 
be  provided.  The  Docket  Section  is  open 
on  weekdays  from  9:30  a.m.  to  4  p.m. 

torn  fUKmen  mroimAVOH  contact: 
Goipiete  copies  of  each  request  for 
coUactioD  of  information  may  be 
obtained  at  no  charge  frtim  Mr.  Edward 
Kosek.  NHTSA  Information  Collection 
Clearance  Officer.  NHTSA.  400  Seventh 
Street,  SW..  Room  51 11,  Washington, 
DC  20590.  Mr.  Kosek's  telephone 
number  is  (202)  366-2589.  Please 
identify  the  relevant  collection  of 
information  by  fafetring  to  its  OMB 
Clearance  Number. 


TARY  MFOMIATION:  Under  the 
Papowork  Reduction  Act  of  1995. 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  docimient  in 
the  Federal  Kagielar  providing  a  60-day 
comment  period  and  otherwise  consult 
with  monibuii  of  the  public  and  afiected 
agnciia  ooaoeming  each  proposed 
collection  of  information.  The  OMB  hrfs 
promulgated  regulations  daaoibing 
what  must  be  iiwiiykni  in  such  a 


docummt  Under  OMB's  regulations  (at 
5  CFR  1320.8(d)).  an  agency  must  ask 
for  public  comment  on  the  following: 

(ij  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whethn  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  now  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  ami 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collection  of  information: 

49  CFR  Part  STl^lS.  Kfotaxcycfe  . 


Type  of  Request — Extension  of  a 
currently  approved  clearance. 

(MiB  Clearance  Numiwr— 2127-0518. 

Form  Number — This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval — ^Three  years  from  date  of 
clearance. 

Summary  of  the  Collection  of 
Information — NHTSA  has  issued 
Federal  Motor  Vehicle  Safety  Standard 
No.  218,  Motorcycle  Helmets,  which 
establishes  miniTnum  peiformanoe 
requirements  for  belnwts  designed  for 
use  by  motorcyclists  and  other  motor 
vehicle  users.  Standard  No.  218  requires 
that  each  helmet  shall  be  labeled 
permanently  and  legibly  (S5.6),  in  a 
maimer  such  that  the  label(s)  can  be 
read  easily  without  removing  padding 
or  any  other  permanent  part. 

Dmaiption  of  the  Need  for  the 
Ln formation  and  Proposed  Use  trfthe 
Information — NHTSA  requires  labeling 
information  to  ensure  that  helmet 
owners  have  important  safety 
information.  The  Information  currently 
provided  on  the  helmet  from  the  labels 
includes  the  manufecturer's  nairw  or 
identification,  model,  sixe,  month  and 
year  of  manufacture,  shell  and  liner 
construction  of  the  helmet  The  owners 
will  also  receive  important  information 
on  caring  for  the  helmet  from  the  labda. 
Finally,  the  DOT  symbol  signifies  tlw 
manufacturer's  certification  that  the 
helmet  meets  all  the  requirements  in  the 
standard.  Labelii^  is  necessary  for 


NHTSA  to  identify  the  helmet, 
paiticularfy.  if  the  helmet  failed  the 
compliance  tests. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
CoUectioa  of  Information)— NHTSA 
estimates  that  24  manufacturers  of 
motorcycle  helmets  offer  their  products 
for  sale  in  the  United  States.  The 
frequency  of  response  to  the  collection 
of  information  depends  on  the  number 
of  helmets  that  each  manufacturer  sells. 

Estimate  of  the  Total  Annuo/ 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — Currently,  24 
manufacturers  produce,  on  the  average, 
a  total  of  approximately  l,2tK),000 
motorcycle  helmets  a  year.  NHTSA 
estimates^that  the  total  annual 
information  collection  burden  on  all 
manufacturers  is  4,000  hours.  NHTSA 
estimates  that  annualized  costs  on  all 
manufacturers  is  $480,000. 

Astkoritr  44  U.S.C  35ae(c):  iloli^linn  of 
authority  at  49  CFR  l.sa 

Dated:  October  1, 1997. 
L.  Kebert  ShehoiL 
Associate  Administrator  for  Safefy 
Performance  Standards. 
IFR  Doc.  97-27596  Filed  10-16-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Trafflc  Safaty 
Admlnlatiatlon 

[Docliat  Ma  97-041;  Nattoa  01] 

DanW  of  Palitlon  To  Adopt  a  I 
Motor  Vahlcia  Safaty  Standard  To 
Raqulra  TtMt  Naw  Vahidaa  Ba 
Equippad  WNh  Tachnology  (Compular 
Ctilpa)  EmbadUad  in  IgnMon  Keya  To 
~       Than 


AGENCY:  National  Ifig^way  Traffic 
Safety  Administration  (NHTSAJ. 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
rulemaking. 


This  dociunent  denies  the 
Consumes  for  Auto  Reliabilify  and 
Safisfy's  (CARS)  petition  to  adopt  a 
Federal  Motor  Vehicle  Safety  Standard 
(  FMVSS)  to  require  that  new  motw 
vehicles  be  equipped  with  specific 
technology,  such  as  computer  chips  in 
the  ignition  keys,  to  deter  theft  CARS 
believes  that  the  standard  it  proposed 
would  ensure  a  safer  and  more  effective 
means  of  deterring  theft  than  the 
steering  lock  systems  presently  required 
by  49  CFR  Section  571.114.  Theft 
ftotaction. 


■'^- 
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The  agency  is  denying  this  petition 
because  it  cannot  mandate  specific 
technologies  that  motor  vehicle 
manufacturers  are  to  use  to  deter  theft 
The  definition  of  "motor  vriiicle  safefy 
standard"  in  the  vehicle  safety  law 
limits  the  agency's  discretion  with 
respect  to  petitions  that  seek  to  specify 
the  design  of  vehicles  or  equipment 
rather  than  their  performance.  In 
addition,  the  Department  of 
Transportation  (DOT)  and  the 
Department  of  Justice  (DOJ)  are 
currently  assessing  the  existing  dieft 
prevention  program  to  determine  what, 
if  any,  changes  are  needed  to  further 
deter  motor  vehicle  theft  Accordingly, 
the  agency  believes  it  would  be 
premature  to  promulgate  additional 
requirements  before  this  comprehensive 
assessment  is  completed. 
FOR  FURTHER  aa^ORMATXM  CONTACT:  Ms. 
Rosalind  Proctor,  Motor  Vehicle  Theft 
(kvMip,  Office  of  Planning  and 
Consumer  Programs.  NHTSA.  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-0846.  Her  £b^  number  is 
(202) 49^-2739. 


r  ARY  MF0RMAT10N:  By 
facsimile  dated  April  21, 1997.  CARS 
petitioned  the  agency  to  adopt  a  new 
Federal  Motor  Vehicle  Safefy  Standard 
(FMVSS)  which  will  require  new  motor 
vehicles  to  be  equipped  with  specific 
technology,  such  as  computer  chips 
embedded  in  the  ignition  keys,  to  deter 
theft  CARS  believes  that  adopting  such 
a  standard  would  reduce  crime  and 
ensure  a  safer  and  more  effective  means 
of  deterring  theft  than  that  offered  by 
the  steering  lock  systems  presentfy 
required  by  49  CFR  Section  571.114, 
Theft  Protection.  Additionalfy,  CARS 
notes  that  the  European  Union  has 
mandated  that  model  year  (MY)  1999 
vehicles  must  use  some  form  of  this 
technology  to  deter  motor  vehicle  theft 
in  its  maricet  CARS  contention  is  that 
adopting  the  proposed  standard  would 
be  compatible  with  the  agency's  goal  of 
moving  toward  harmonization  with 
other  countries  without  jeopardiring  a 
stronger  U.S.  standard. 

Aj/mi}  AnalysiB 

Because  there  is  already  a  standard 
(FMVSS  114)  covering  theft  protection, 
the  agency  is  treating  CARS'  petition  as 
a  petition  to  amend  the  existing 
standard  rather  than  to  adopt  a  new 
standard  as  the  petitioner  requests. 
FMVSS  114  specifies  requirements 
primarify  for  th^  protection  to  reduce 
the  incidence  of  crashes  resulting  from 
unauthorized  operation  of  motor 
vehicles,  or  from  roUaway  of  parked 
vehicles.  SpedficaUy.  this  standard 


requires  that  each  vehide  have  a  key- 
locking  system  that  requires  the  veldcle 
transmission  lever  to  be  in  "park" 
before  removal  of  the  key  is  permitted: 
and  that,  whenever  the  key  is  removed, 
prevents  the  vehicle  from  starting,  and 
prevents  the  steering  and/ or  forvrard 
mobilify  of  the  vehicle. 

Although  NHTSA  is  interested  in 
actions  that  would  reduce  motor  vehicle 
theft  and  provide  for  a  safer  and  more 
effective  means  of  deterring  theft  than 
that  presently  oCfered  by  steering  lock 
systems,  the  definition  of  "motor 
vehicle  safefy  standard"  in  the  vehicle 
safefy  law,  49  U.S.C.  30102(9),  provides 
that  a  safefy  standard  is  "a  Tninimnm 
standard  for  motor  vehicle  or  motor 
vehicle  equipmmit  performance."  This 
definition  limits  the  agency's  discretion 
with  respect  to  petitions  that  seek  to 
specify  the  design  of  vehicles  m 
equipment  rather  than  their 
perfcnmance.  This  prohibits  the  agency 
from  mandating  specific  technologies 
that  motor  vehicle  manufacturers  are  to 
use  to  deter  theft  as  the  CARS  petition 
requests. 

In  additicm  to  FMVSS  114.  Congress 
and  NHTSA  recognized  the  economic 
impact  and  seriousness  of  xaotm  vehicle 
theft  and  have  taken  actions  aimed  at 
alleviating  theft  in  a  cost-effective 
manner.  The  Motor  Vehicle  Theft  Law 
Enforcement  Act  (the  Theft  Act)  was 
passed  by  Congress  in  1984.  The 
purpose  of  the  Theft  Act  was  to  reduce 
the  incidence  of  motor  vehicle  thefts 
and  to  facilitate  the  tracing  and  recovery 
of  stolen  motor  vehicles  and  parts  from 
stolen  vehicles.  The  Department  of 
Transportation  implemented  this 
l^isfation  by  issuing  the  Federal  Motor 
Vehicle  Theft  Prevention  Standard  (49 
CFR  part  541).  which  requires 
manufacturers  of  designated  high-theft 
passenger  cars  to  inscribe  or  affix  the 
vehicle  identificatfon  number  onto  the 
ma)or  parts  of  that  vehicle.  In  1992.  the 
Theft  Act  was  amended  to  provide 
tougher  law  enforcement  against  auto 
theft,  impede  automobife  title  fraud,  and 
extend  the  parts-marking  requirements 
to  light-duty  trucks  and  multipurpose 
passenger  vehicles. 

49  CFR  part  543.  Exemption  from 
Motor  Vehicle  Theft  Prevention 
Standard,  provides  that  manufacturers 
of  high-theft  vehicle  lines  may  petition 
the  agency  for  an  exemption  from  the 
parts-maridng  requirements  if  an 
antitheit  device  is  installed  as  standard 
equipment  on  the  entire  vehicle  line.  A 
manufactuiw  may  be  exempted  from  the 
parts-marking  requirements  for  any  line 
of  passenger  motor  v^iicles  equipped 
with  an  antitheft  sjrstem  dut  is 
datarminad  to  be  as  eSactive  in 


reducing  and  deterring  theft  as  parts 
marking  would  be. 

The  exemption  provisions  of  the  Theft 
Act  have  already  resulted  in 
manufacturers  in«ti»lling  antitheft 
systems,  including  systems  that 
incorporate  the  technolc^  advocated  by 
CARS,  in  many  high-theft  models.  Thus, 
vehicles  with  higher-than-median  theft 
rates  are  already  equipp>ed  with  theft 
deterrents  (parts  marking  and/or 
antitheft  systems)  that  add  to  the 
I»otection  provided  by  FMVSS  No.  114. 

All  manufacturers  are  attempting  to 
reduce  motor  vehicle  theft  through 
development  and  installation  of 
effective  antitheft  devices  as  standard 
eqmpmenL  Additionally,  along  with  ^ 
meeting  mandatory  requirements,  all 
manufacturers  have  moved  forward  in 
manufacturing  new  vehicles  with  other 
improved  antitheft  deterrents,  such  as 
hardened  collars  that  shield  the  upper 
and  lower  casing  of  the  steering  rnliimn 
These  deter  theft  by  increesing 
significantly  the  time  required  to  dis^Ie 
the  locking  mechanism  for  the  ignition, 
steering  wheel  and  automatic 
transmission  gear  selector. 

In  its  petition,  CARS  also  asserts  that 
by  adofrting  a  new  FMVSS  compaiahfe 
to  the  European  Union's,  NHTSA  would 
be  meeting  its  goal  of  moving  toward 
harmonization  without  jeopardizing  the 
U.S.  standard.  The  European  Union  has 
mandated  that  its  model  year  (MT)  1999 
vehicles  must  use  some  form  of  antitheft 
technology.  Some  manufacturers  have 
already  developed  and  installed 
antitheft  devices  which  utilize  specific 
ignition  keys  and  sophisticated 
electronic  control  modules  similar  to 
that  required  By  the  European  Union. 
The  agency  has  also  granted  exemptions, 
from  parts  marking  under  49  CFR  part 
543  for  models  equipped  with  PASS- 
KEY and  other  antitheft  devices  with 
computer  chips  imbedded  in  the 
ignition  key. 

The  istatutory  basis  for  granting  these 
exemptions  under  the  vehicle  theft  law 
is  a  finding  by  the  agency,  on  a  casa-by- 
case  basis,  that  these  systems  are  at  least 
as  efiiactive  as  the  {>arts-marking 
requirements  of  the  theft  prevention 
standard  in  reducing  and  deterring  theft 
(49  U.S.C  33106(b).  Part  543  does  not 
specify  how  the  antitheft  device  is  to 
perform  or  be  designed.  Instead,  it 
requires  a  manufacturer  applying  far  an 
exen^>tion  to  provide  information  on 
how  the  device  is  activated  and 
functions.  The  agency  then  uses  the 
information  provided  about  these 
functions  to  decide  whether  the  systBin 
will  be  sufficiently  eSactive  in  deterring 
theft  to  warrant  an  exemption  from  the 
parts-marking  requirements  of  dw  Theft 
Prevention  Stmdiard. 
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It  should  be  noted  that  by  October  25, 
1997,  the  Department  of  Transportation 
is  required  to  provide  a  Report  to 
Congress  which  will  evaluate  the  effects 
of  federal  regulations  on  auto  theft  and 
comprehensive  insurance  premiums, 
and  recommend  what  changes,  if  any,  to 
these  regulations  are  appropriate. 
Specifically,  the  Report  to  Congress  will 
evaluate  the  e£hcts  of  the  Anti  Car  Theft 
Act  of  1992  and  the  Motor  Vehicle  Theft 
Law  Enforcement  Act  of  1964.  This 
report  will  provide  information  on  the 
efBcacy  of  parts-marklog  and  antitheft 
devices.  It  will  also  recommend  whether 
the  Theft  Prevention  Standard  should  be 
continued  without  change,  modified  to 
cover  more  or  Sower  lines  of  fwssenger 
motor  vehicles;  modified  to  cover  other 
classes  of  motor  vehicles  or  to  terminate 
the  standard  for  all  future  motor 
vehicles.  The  notice  seeking  public 
review  and  comment  on  the  report  prior 
to  its  submission  to  Congress  was 
published  in  the  Fuierai  Register  on 
June  26.  1997  (See  62  FR  34494).  The 
Department  of  Transportation  and  the 
Department  of  Justice  are  assessing  the 
current  theft  prevention  program  to 
determine  what,  if  any,  changes  are 
needed  to  further  deter  motor  vehicle 
theft.  Upon  review  of  the  public 
comments,  recommendations  for 
changes,  if  any,  to  the  regulations  will 
be  considered. 

The  agency  believes  that  the  Theft 
Prevention  Standard  (49  CFR  part  541), 
in  conjunction  with  FMVSS  No.  114 
and  Part  543.  provides  a  comprehensive 
scheme  for  deterring  motor  vehicle 
theft.  Until  DOT  and  DOJ^mplete  their 
assessment  of  the  existing  theft 
prevention  program,  it  would  be 
premature  to  promulgate  any  regulatory 
requirement  luider  the  vehicle  aaiety 
law  even  if  a  way  could  be  found  to 
develop  performance  criteria  rather  thAn 
the  design  criteria  suggested  by  the 
CARS  petition. 

In  accordance  with  49  CFR  part  552. 
this  completes  the  agency's  review  of 
the  petition.  The  agency  has  concluded 
that  there  is  no  reasonable  possibility 
that  the  request  by  the  petitioner  would 
be  amended  at  the  conclusion  of  a 
rulemaking  proceeding.  Accordingly,  it 
denies  CARS'  petition. 

^■Ihiillj.  49  U.S.C  30103,  30162: 
dslagBtion  of  authority  at  49  CFR  1.50  and 
501.8 

Issued  on:  Octobar  9. 1997. 
LlakirtSMtaa. 

Asmtdata  Administrator  for  Saitty 

Performance  Standardt. 

IFR  Doc  97-27597  FUad  10-16-97;  8:45  am] 


DEPARTMBifT  OF  TRANSPORTATION 

Surfac*  Tranaportation  Board 

Nolica  of  PubUc  Infonnation  CoHactton 
Submmad  to  0MB  forRaviaw 

AQBICY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Reinstatement,  without  change 
of  a  previously  approved  collection  for 
which  approval  has  expired. 


The  Surface  Transportation 
Board  has  submitted  to  the  OtRce  of 
Management  and  Budget  for  review  and 
approval  the  following  proposal  for 
collection  of  information  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13  (44  U.S.C.  Chapter  35). 

THle:  Annual  Report  form  R-1  Class 
I  Railroads. 

C»iB  Form  Number:  2140-0009. 

No.  of  Respondents:  10. 

Total  Burden  Hours:  8,000. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  November  17. 
1997. 


Direct  all  comments  to  Case 
Control,  Surface  Transportation  Board, 
1925  K  Street,  NW,  Washington,  DC 
20423.  When  submitting  comments  refar 
to  the  OMB  number  and  title  of  the 
information  collection. 

FOR  RMTMER  MFOMUTION  CONTACT: 
Ward  L.  Ginn,  Jr.,  202  565-1533. 
Requests  Cor  copies  of  the  information 
collection  may  be  obtainedhy 
contacting  Ellen  i^  Keys  (202)  565- 
1675. 

aU^n^MENTARY  MFOMIATKM:  The 
Surface  Transportation  Board  is,  by 
statute,  responsible  for  the  economic 
regulation  of  surfiEu:e  transportation 
carriers  operating  in  interstate  and 
foreign  commerce.  The  ICC  Termination 
Act  of  1995,  Pub.  L.  No.  104-88,  109 
Stat  803  (1995).  which  took  effect  on 
January  1. 1996  abolished  the  Interstate 
Commerce  Commission  and  transferred 
the  responsibility  for  regulating  rail 
transportation.  Annual  reports  are 
required  to  be  filed  by  Class  I  railroads 
pursuant  to  authority  in  Sections  49 
U.S.C.  11145.  11144  and  11901  of  the 
Act  The  Board  wiU  use  this  infonnation 
to  monitor  industry  growth,  company 
flnanrial  stability,  traffic,  and  facilitate 
informed  decision  making 
Varaoa  A.  KVUUm^ 
Secretary. 
(FR  Doc.  97-27004  Filsd  10-16-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Surfaoa  Tranaportation  Board 
[8TB  nnanoe  Docket  No.  3346^ 

Aahland  Railway,  Inc.— AcquiaRion 
and  Oparatlon  Examptton—CSX 
Trartsportation,  Inc. 

Ashland  Railway,  Inc.,  a  Class  m  rail 
common  carrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
acquire  and  operate  25.85  route  miles  of 
rail  line  owned  by  the  CSX 
Transportation,  Inc.  The  track  to  be 
purchased,  known  as  the  Willard  to 
Mansfield  Line,  extends  from  Mansfield. 
OH,  milepoet  61.07,  to  Willard.OH. 
milepost  86.92. 

The  transaction  is  expected  to  be 
consummated  after  the  October  1. 1907 
efEsctive  date  of  the  exemption. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33464,  must  be  filed  with 
the  Surface  Transportation  Board,  OfBce 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Richard  R. 
Wilson.  Esq.,  1126  Eighth  Avenue,  Suite 
403,  Altoona,  PA  16602. 

Decided:  October  8, 1997. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vanaoa  A.  WilhaiH, 
Secretary. 
(FR  Doc.  97-27601  Filed  10-16-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Surfaca  Tranaportation  Board 
[8TB  FInanoe  Doctot  No.  3348f] 

Qaorgia  Northaaatom  Railroad 
Company.  Inc.— Laaaa  and  Oparation 
Examptlon— Qaorgia  Dapartmant  of 
Tranaportation 

Georgia  Northeastern  Railroad 
Company,  Inc.,  a  Class  m  rail  common 
carrier,  has  filed  a  notice  of  exernption 
under  49  CFR  1150.41  to  lease  from  the 
Georgia  Department  of  Transportation 
and  operate  three  rail  lines  in  the  State 
of  Georgia  as  follows:  (i)  From  Valuation 
Station  20975+35  (milepost  382.47).  at 
McCaysviUe,  to  Valuation  Station 
21726+83  (milepost  396.7),  at  Blue 
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Ridge,  a  distance  of  14.23  miles  in 
Faimin  Coimty;  (ii)  from  Valuation 
Station  21726+83  (milepost  396.7).  at 
Blue  Ridge,  to  Valuation  Station 
22154+46  (milepost  404.8),  at  White 
Path,  a  distance  of  8.1  miles  in  Fannin 
and  Gilmer  Counties;  and  (iii)  from 
Valuation  Station  21556+55  (milepost 
393.47)  on  the  north  leg  of  the  wye 
including  the  south  leg  of  the  wye.  at 
Murphy  Junction,  to  Valuation  Station 
21706+72  (milepost  396.32),  in  Mineral 
Bluff,  a  distance  of  2.85  miles  in  Fannin 
County. 

The  transaction  is  expected  to  be 
consummated  on  or  after  the  effective 
date  of  the  exemption.  Because  the 
notice  of  exemption  was  filed  on 
October  3, 1997,  the  transaction  can  be 
consummated  no  sooner  than  October 
10.1997.  * 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  uf  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33489.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kevin  R. 
Armbruster,  Esq.,  Gushing,  Morris, 
Armbruster  k  Jones,  LLP,  Suite  2110, 
International  "Tower,  229  Peachtree 
Street,  N.E.,  Atlanta,  GA  30303. 

Decided:  October  8, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemon  A.  WilUams. 
Secretcuy. 
(FR  Doc.  97-27603  Filed  10-16-97;  8:45  am) 

MUMQ  COOC  4t1S-00-^ 


DEPARTMENT  OF  TRANSPORTATION 

Surfaoa  Tranaportation  Board 
[8TB  Financa  DocfcM  No.  33487] 

Iowa  Northern  Railway  Company— 
Acqulaition  and  Oparatlon 
Exemption— Union  PaciOc  Railroad 
Company 

Iowa  Northern  Railway  Company 
(lANR),  a  Class  m  rail  carrier,  has  filed 
a  verified  notice  of  exei&ption  under  49 
CFR  1150.41  to  acquire  and  operate  an 
8,692-foot  portion  of  rail  line,  known  as 
the  Bristow  Subdivision,  owned  by 
Union  Pacific  Railroad  Company  (UP), 
between  the  crossing  of  the  UP  and 
lANR  lines  at  MP  288.8  and  the  end  of 


the  Bristow  Subdivision  at 
approximately.MP  287.4  (end  of  track) 
to  the  east  of  that  crossing  in  Cladcsville. 
lA.i  The  transaction  was  expected  to  be 
constunmated  as  soon  as  practicable 
after  October  9, 1997,  the  effective  data 
of  the  exemption. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petitioB  to  revokia  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33487,  must  be  filed  with 
the  Surface  Transportation  Board,  OfBce 
of  the  Secretary,  Case  Control  UnitlB2S 
K  Street,  NW,  Washington,  DC  20423- 
0001  and  served  on:  David  A.  Hirsh, 
Harlfdns  Cunningham,  1300  19th  Street 
N.W..  Suite  600.  Washington,  IX:  20036. 

Decided:  October  9, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
VeraoB  A.  imiUaiDs, 
Secretary. 

(FR  Doc.  97-27602  Filed  10-16-97;  8:45  am) 
BajjNQ  coca  4eis-oo-p 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  Na  AB-S34  (Sut>-No.  IX)] 

Laice  State  Railway  Company- 
Abandonment  Exemption— in  Alpena 
County,  Ml 

Lake  State  Railway  Company  (Lake 
State)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  its  8-mile 
line  of  railroad  between  milepost  0.0 
near  Alpena,  and  milepost  8.0  near 
Hillman,  in  Alpena  County,  MI.  The 
line  traverses  United  States  Postal 
Service  Zip  Code  49707. 

Lake  State  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  there  has  been  no 
ov^iead  trafffc  moving  over  the  line 
during  this  time;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 


requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LCC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affiacted 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  fil^d.  Provided  no  formal 
expresaion  of  intent  to  file  an  offw  of 
fiiiancial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
efiiactive  on  November  16, 1997,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  October  27. 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  November  6. 
1997,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit.  1925  K  Street.  N.W.. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Kelvin  J.  Dowd,  Esq., 
Slovec  &  Loftus,  1224  Seventeenth 
Street  N.W.,  Washington,  DC  20036. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Lake  State  has  filed  an  enviromnental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  enviromnental 
assessment  (EA)  by  October  22, 1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
enviromnental  and  historic  preservation 
matters  must  be  filed  within  15  days 


<  lANR  sUtes  Uiat.  although  the  official  UP 
milepost  desigDations  suggest  a  track  length  of  1.4 
miles,  lANR  personnel  have  measured  the  track 
length  as  8,692  feet,  or  approximately  1.6  miles. 


■  The  Board  will  grant  a  stay  if  an  informed 
dacisioD  on  environmental  issues  (whether  tiiaad 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  <^Out- 
of-Senrice  Rail  Lines.  5  I.C.C.2d  377  (19es).  Any 
request  for  a  stay  should  be  filed  as  soon  as  poaaible 
so  that  the  Board  may  take  appropriate  actioa  bafore 
the  exemption's  effective  date. 

'Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  ia 
aat  at  9900.  See  49  CFR  1002.2(0(29). 
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after  the  EA  becomes  available  to  the 
pubUc 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  h«nHng 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.2g(eM2).  Lake  State  shaU  file  a 
notice  of  consimimation  with  the  Board 
to  signify  that  it  has  exercised  the 
authority  granted  and  fully  diandoned 
the  line.  If  consummation  has  not  been 
e£EBCted  by  Lake  State's  filing  of  a  notice 
of  consummation  by  October  17. 1998, 
and  there  are  no  legal  or  regulatory 
barriers  to  consiunmation,  the  authority 
to  abandon  will  automatically  expire. 

Decided:  October  9, 1997. 

By  the  Board.  David  M.  Konaduiik. 
DlrBctor,  Office  of  Proceedings. 
VeraaaA-WilliaM. 
Secretaiy. 
[FR  Doc  97-27600  Piled  10-16-97: 8:49  am] 


DEPARTMENT  OF  THE  TREASURY 

Dapartmental  Ofltc*;  Dabt 
Managament  Advisory  Committ**; 


^    The  notice  of  the  public  meeting  of 
the  Treasury  Borrowing  Advisory 
Conmiittee  of  The  Bond  Market 
Association  that  was  announced  in  the 
Federal  Renter  of  October  7, 1997  (62 
FR  52378)  is  hereby  amended.  The  time 
of  the  meeting  has  been  changed  from 
11:30  a.m.  to  12:30  p.m.  Eastnrn  Time 
on  October  28. 1997.  The  notification 
that  was  published  on  October  1 
remains  unchanged  in  all  other  respects. 
October  10, 1997. 

GaiyGeHlar, 

Assistant  Secntary  (Financial  Markets), 
(FR  Doc.  97-27543  Filed  10-l&-fl7:  8:45  am] 


UNITH)  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Obfwrte  Importad 
torExMbMon 

Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Purstiant  to 
the  authority  vested  in  me  by  the  Act  of 


October  19, 1965  (79  Stat  985.  22  U.S.C 
2459).  Executive  Order  12047  of  March 
27. 1978)  A3JR  13359,  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393.  July  2. 1985).  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit,  "Flowers 
Underfoot  Indian  Carpets  of  the  Mughal 
Era"  (See  list  i),  imported  from  abroad 
for  the  temporary  ffidiibition  without 
profit  within  the  United  States  are  of 
cultural  significance.  These  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lenders.  I  also 
determine  that  the  exhibition  at  display 
of  the  listed  exhibit  objects  at  The 
Metropolitan  Museum  of  Art,  New  YMk. 
New  York,  from  on  or  about  November 
17, 1997,  to  on  or  about  March  1, 1998. 
is  in  the  national  interest  Public  notice 
of  these  detnminations  is  ordered  to  be 
published  in  the  Federai  Register. 
Dated:  October  10. 1007. 

LasJI^ 

General  Counsel. 

(FR  Doc.  97-27591  Filed  10-16-07;  8:45  am] 


*  A  copy  of  this  liat  may  be  obiainad  by 
cnntTting  Ms.  Carol  B.  Epstein.  Assistant  Geoaral 
Coiinael.  at  202/619-6961,  and  the  address  is  Room 
700,  U.S.  Infcnnation  Agency.  301  Fourth  Stieel. 
S.W.,  Weahington.  D.C  20647-0001. 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previousiy 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federai 
Register.  Agency  prepared  correctioru  are 
issued  as  signed  documents  and  appear  in 
ttie  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvtea 

Notioa  d  Invanlory  Connplatlon  lor 
nniw  Anwncan  nunwn  noniMns  in 
tha  Control  Of  tha  National  Park 
Sarvica,  Halaakala  National  Park, 
HI 


Correction 

In  notice  document  97-27215. 
appearing  on  page  53652.  in  the  issue  of 
Wednesday.  October  15, 1997.  make  the 
following  correction: 

On  page  53652.  in  the  third  column, 
in  the  tenth  line,  "[thirty  days  after 
publication  in  the  Federal  Regislarl'* 
should  read  "November  14, 1997". 


9  97 


Friday 

October  17,  1997 


Part  II 


Department  of  Labor 

OccufMrtional  Safety  and  Haaltti 
Administration 


29  CFR  Part  1910 

Occupational  Exposura  to  Tubarcuioaia; 

Propoaad  Rule 
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DEPARTMENT  OF  LABOR 
OocupMiofMl  S>My  snd  Healtti 


ncFRPartino 

(Doctol  Slo.  H-471] 
RM1218-AB46 

Occupallonai  ExpcMura  to 
Tuberculosis 

AO0ICY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor 
ACTION:  Proposed  rule  and  notice  of 
public  hearing. 


:  The  Occupational  Safety  and 
Health  Administration  is  proposing  a 
health  standard,  to  be  promulgated 
under  section  6(b)  of  the  Occupational 
Safety  and~Health  Act  of  1970,  29  U.S.C. 
655,  to  control  occupational  exposure  to 
tuberculosis  (TB).  TB  is  a 
communicable,  potentially  lethal 
diaeeie  that  afOicts  the  most  vulnerable 
members  of  our  society:  the  poor,  the 
sick,  the  aged,  and  the  homeless.  As 
many  as  13  million  U.S.  adults  are 
presently  believed  to  be  infected  with 
TB;  over  time,  more  than  1  million  of 
these  individuals  may  develop  active 
TB  disease  and  transmit  the  infection  to 
others.  TB  remains  a  major  health 
problem  with  22,813  active  cases 
reported  in  the  U.S.  in  1995.  A  number 
of  outbreaks  of  this  disease  have 
occurred  among  workers  in  health  care 
settings,  as  well  as  other  work  settings, 
in  recent  years.  To  add  to  the 
seriousness  of  the  problem,  some  of 
these  outbreaks  have  involved  the 
transmission  of  multidrug-resistant 
■tnins  of  Mycobacterium  tuberculosis. 
which  are  often  fatal.  Although  it  is  the 
responsibility  of  the  U.S.  Public  Health 
Service  to  address  the  problem  of 
tuberculoais  in  the  general  U.S. 
population,  OSHA  is  solely  responsible 
far  protecting  the  health  of  workers 
exposed  to  TB  as  a  result  of  their  job.  ^ 

OSHA  estimates  that  more  than  5 
million  U.S.  workers  are  exposed  to  TB 
in  the  course  of  their  work:  in  hospitals, 
homeless  shelters,  nursing  homes,  and 
other  work  settings.  Because  active  TB 
is  endemic  in  many  U.S.  populations, 
including  groups  in  both  urban  and 
rural  areas,  workers  who  come  into 
contact  with  diseased  individuals  are  at 
risk  of  contracting  the  disease 
themselves.  The  risk  confronting  these 
workers  as  a  result  of  their  contact  with 
TB-iniected  individuals  may  be  as  high 
as  10  times  the  risk  to  the  general 
population.  Although  the  number  of 
repotted  cases  of  active  TB  has  slowly 
begun  to  decline  after  a  resurgence 


between  1985-1992. 16  states  reported 
an  increase  in  the  number  of  TB  cases 
in  1995.  compared  with  1994.  Based  on 
a  review  of  the  data,  OSHA  has 
preliminarily  concluded  that  workers  in 
hospitals,  nursing  homes,  hospices, 
correctional  facilities,  homeless  shelters, 
and  certain  other  work  settings  are  at 
significant  risk  of  incurring  TB  infection 
while  caring  for  their  patients  and^ 
clients  or  performing  certain 
procedures.  To  reduce  this  occupational 
risk,  OSHA  is  proposing  a  standard  that 
would  require  employers  to  prblect  TB- 
exposed  employees  fa^  means^of 
infection  prevention  and  control 
measures  that  have  been  demonstrated 
to  be  highly  effective  in  reducing  or 
eliminating  job-related  TB  infections. 
These  measures  include  the  use  of 
respirators  when  performing  certain 
high  hazard  procedures  on  infectious 
individuals,  procedures  for  the  early 
identification  and  treatment  of  TB 
infection,  isolation  of  individuals  with 
infectious  TB  in  rooms  designed  to 
protect  those  in  the  vicinity  of  the  room 
from  contact  with  the  microorganisms 
causing  TB,  and  medical  follow-up  for 
occupationally  exposed  workers  who 
become  infected.  OSHA  has 
preliminarily  determined  that  the 
engineering,  work  practice,  and 
administrative  controls,  respiratory 
protection,  training,  medical 
surveillance,  and  other  provisions  of  the 
proposed  standard  are  technologically 
and  economically  feasible  for  fecilities 
in  all  affected  industries. 
DATES:  Written  comments  on  the 
proposed  standard  must  be  postmarked 
on  or  befoFE  December  16, 1997  and 
notices  of  intention  to  appear  at  the 
informal  rulemaking  hearings  must  be 
postmarked  on  or  before  December  16. 
1997. 

Parties  requesting  more  than  10 
minutes  for  their  presentation  at  the 
hearings  and  parties  submitting 
documentary  evidence  at  the  hearing 
must  submit  the  full  text  of  their 
testimony  and  all  dociunentary 
evidence  no  latA  than  December  31, 
1997. 

The  informal  public  hearings  will ' 
b^in  at  10:00  a.m.  on  the  first  day  of 
hearing  and  at  9:00  a.m.  on  each 
succeeding  day.  The  informal  public 
hearings  will  be  held  in  Washington, 
D.C.  and  are  scheduled  to  begin  on 
February  3. 1998. 

AMMESSES:  Hearings  will  be  held  in  the 
Auditorium  of  the  U.S.  Department  of 
Labor  (Frances  Peridns  Building),  200 
Constitution  Avenue,  NW.  Washington, 
D.C  Subsequent  additional  informal 
public  hearings  will  be  held  in  other 
U.S.  locations.  A  Federal  Register 


notice  will  be  issued  upon 
determination  of  the  locations  and  dates 
of  these  hearings. 

Comments  on  the  proposed  standard. 
Notices  of  Intention  to  Appear  at  the 
informal  public  hearings,  testimony, 
and  documentary  evidence  are  to  bis 
submitted  in  quadruplicate  to  the 
Docket  Officer,  Docket  No.  H-371, 
Room  N-2625,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  NW, 
Washington.  DC  20210,  telephone  (202) 
219-7894.  Commento  of  10  pages  or 
fswer  may  be  transmitted  by  fax  to  (202) 
219-5046,  provided  the  original  and 
three  copies  are  sent  to  the  Docket 
Officer  thereafter.  The  hours  of 
operation  of  the  Docket  Office  are  10:00 
a.m.  until  4:00  p.m. 

Written  comments.  Notices  of 
Intention  to  Appear  at  the  infor^nal 
rulemaking  hearings,  testimony, 
documentary  evidence  for  the  hearings, 
and  all  other  material  related  to  the 
development  of  this  proposed  standard 
will  be  available  for  inspection  and 
copying  in  the  Docket  Office,  Room  N- 
2625,  at  the  above  address. 

FOR  RJRTHER  MFORMATKM  CONTACT: 
Bonnie  Friedman,  Office  of  Information 
and  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration, 
Room  N-3647,  U.S.  Department  of 
Labor.  200  Constitution  Ave.,  NW. 
Washington,  DC  20210.  Telephone  (202) 
219-6148,  FAX  (202)  219-5986. 

StiPPI^MBfTARY  INFORMATION: 

TaU«  orContents  , 

L  Introduction 

n.  Pertinent  Legal  Authority 

QL  Events  Leading  to  the  Proposed  Standard 

IV.  Health  EfTiscts 

V.  Preliminary  Risk  Assessment 
VL  Significanca  of  Risk 

Vn.  Preliminary  Economic  and  Rsgulatoiy 

Flexibility  Analysis 
Vm.  Unfunded  Mandates 
DC.  Environmental  Impact 
X.  Summary  and  Explanation  of  the  Proposed 

Standard 
XL  Public  Participation— Notice  of  Hearing 
Xn.  Authority  and  Signatura 
Xm.  The  Proposed  Standard 

References  to  the  rulemaking  record 
are  in  the  text  of  the  preamble. 
References  are  given  as  "Ex."  followed 
by  a  niunber  to  designate  the  reference 
in  the  docket  For  example,  "Ex.  1" 
means  exhibit  1  in  the  Docket  H-371. 
This  doctmient  is  a  copy  of  the  petition 
for  a  permanent  standard  filed  by  the 
Labor  Coalition  to  Fight  TB  in  the 
Workplace  on  August  25,  1993.  A  list  of 
the  exhibits  and  copies  of  the  exhibits 
are  available  in  the  OSHA  Docket 
Office. 
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L  latroduction 

The  preamble  to  the  Proposed 
Standard  for  Occupational  Exposure  to 
Tuboculosis  disctisses  the  events 
leading  to  the  development  of  the 
proposed  standard,  the  health  effects  of 
exposure  to  tuberculosis,  and  the  degree 
and  significance  of  the  risk.  An  analysis 
of  the  technological  and  economic 
feasibility  of  the  proposal  and  an 
explanation  of  the  rationale  supporting 
the  specific  provisions  of  the  proposed 
standard  are  also  included. 

Public  comment  on  all  matters 
discussed  in  this  notice  and  all  other 
relevant  issues  is  requested  for  the 
purpose  of  assisting  OSHA  in  the 
development  of  a  new  standard  for 
occupational  exposure  to  tuberculosis. 

A.  Issues 

OSHA  requests  comment  On  aU 
relevant  issues  discussed  in  this 
preamble,  including  the  health  offsets, 
risk  assessment,  significance  of  risk 
determination,  technological  and 
economic  feasibility  and  requirements 
that  should  be  included  in  the  final 
standard.  OSHA  is  especially  interested 
in  responses,  supported  by  evidence 
and  reasons,  to  the  following  questions. 
This  list  is  provided  to  assist  persons  in 
formulating  comments,  but  is  not 
intended  to  be  all  inclusive  or  to 
indicate  that  participants  need  to 
respond  to  all  issues  or  follow  this 
format  Please  give  reasons  for  your 
answers  and  provide  data  when 
available. 

Specific  issues  of  concern  to  OSHA 
are  the  following: 

Health  Effects 

1.  What,  if  any,  additionaT  studies  or 
case  reports  on  TB  should  be  included 
in  the  health  effects  analysis? 

2.  Is  there  information  that  will 
provide  data  for  estimating  the  rise  in 
Multidrug-resistant  TB  (Ka)R-TB)?  Is 
the  rise  in  MDR-TB  a  serious  threat? 

Ridt  Assessment 

1.  Are  there  alternative  risk 
assessment  methodologies  available? 
What  are  they?  Are  there  other  studies 
available  that  would  be  useful  for 
assessing  risk? 

2.  Are  there  fectors  other  than  or  in 
addition  to  the  ones  OSHA  has  chosen 
that  would  be  useful  in  estimating  the 
background  risk  for  TB? 

Technological  and  Economic  Feasibility 

1.  Are  OSHA's  estimates  of  the 
numbers  and  types  of  workers  currenUy 
exposed  to  M.  tuberculosis  reasonable? 
If  not,  please  provide  estimates  of  the 
nundier  of  workers  currently  at  risk  and 


the  percentage  of  the  total  workforce 
these  workers  represent,  by  industry. 

2.  Are  OSHA's  estimates  of  controlled 
access  rates  (Le.,  the  percentage  of 
workers  currently  at  risk  who  would 
remain  at  risk  after  employers  minimize 
the  number  of  workers  exposed  to 
individuals  with  suspected  or 
confirmed  infectious  TB)  reasonable?  If 
the  number  of  workers  exposed  to 
individuals  with  suspecteid  or 
confirmed  infectious  TB  is  minimized, 
by  what  percentage  could  the  number  of 
workers  at  risk  be  reduced  in  each 
affected  industry?  In  each  industry, 
what  are  the  job  categories  that  would 
continue  to  be  occupationally  exposed? 

3.  Are  OSHA's  estimates  of  the 
numbers  of  affected  establishments 
reasonable?  If  not,  please  provide 
estimates  of  the  number  of  affected 
establishments,  by  industry. 

4.  Are  OSHA's  estimates  of 
occupational  and  job  turnover  rates 
reasonable?  If  not,  please  provide 
estimates  of  turnover  rates  for  each  of 
the  affected  industries. 

5.  Under  what  conditions  would 
social  work,  social  welfere  services, 
teaching,  law  enforcement  or  legal 
services  need  to  be  provided  to 
individuals  identified  as  having 
suspected  or  confirmed  infectious  TB? 
What,  if  any,  procedures  could  not  be 
postponed  until  such  individuals  are 
detmmined  to  be  noninfectious?  How 
many  workers  in  each  of  these 
categories  may  need  to  have  contact 
with  individuials  with  suspected  or 
confirmed  infectious  TB  under  these 
conditions? 

6.  Using  the  proposed  definition  of 
"suspected  infectious  TB,"  how  many 
individuals  with  suspected  infectious 
TB  are  likely  to  be  encountered  for 
every  confirmed  infectioii8>TB  case  in 
each  of  the  covered  indi^tries? 

7.  Are  OSHA's  estimates  of  the 
average  number  of  suspected  or 
confirmed  infectious  TB  ceses  that 
would  be  transferred,  per  establishment 
in  each  industry,  reesonable?  If  not,  on 
average,  how  many  TB  cases  per  fecility 
in  each  of  the  afiiected  industries  would 
be  transferred? 

8.  How  are  individuals  with 
stispected  infectious  TB  transferred  to 
establishments  with  AFB  isolation 
facilities?  Who  pays  for  the  transport  of 
such  cases,  particularly  for  individuals 
transferred  from  homeless  shelters? 
OSHA  solicits  comment  on  the 
feasibility  of  temporary  AFB  isolation 
facilities  in  homeless  shelters  and  on 
methods  that  could  be  used  to 
temporarily  isolate  individuals  with 
suspected  or  confirmed  infectious  TB  in 
homeless  shelters. 


9.  Of  the  suspected  infectious  TB 
cases  referred  to  hospitals  from  other 
facilities,  how  many  are  immediately 
ruled  out  without  needing  to  be 
isolated? 

10.  Are  OSHA's  estimates  of  the 
niunber  of  necessary  AFB  isolation 
rooms  reesonable?  Are  existing  AFB 
isolation  rtxims  reasonably  accessible  to 
facilities  that  transfer  individuals  with 
suspected  or  confirmed  infectious  TB? 

11.  What  types  of  respirators  are 
cunenUy  being  used  to  protect  woricers 
against  occupational  exposure  to  M. 
tuberculosis? 

12.  Which  of  the  NIOSH-approved 
N95  respirators  meet  all  of  the  proposed 
criteria,  including  fit  testing  and  fit 
checking  criteria? 

13.  Are  OSHA's  estimates  of 
respirator  usage  rates  reasonable?  For 
each  of  the  covered  industries,  how 
often  could  respirators  meeting  the 
proposed  requirements  be  reused  and 
still  maintain  proper  woridng 
condition?  How  often,  on  average, 
would  respirators  need  to  be  replaced? 
Please  speciiv  the  type  of  respirator. 

14.  OSHA  nas  assiuned,  in  its 
Preliminary  Economic  Analysis,  that 
hospitals  will  have  licensed  health  care 
professionals  on-site  to  perform  the 
medical  procedures  that  would  be 
required  by  the  proposed  rule,  and  that 
in  the  other  industries,  employees  will 
have  to  travel  off-site  to  receive  the 
medical  procedures.  Which  of  the  other 
affected  industries  typically  have 
licensed  health  care  professionals  on 
site  who  could  perform  the  required 
medical  procedures?  U  employers  were 
allowed  two  weeks  to  provide  the 
medical  procediu«s,  rather  than  being 
required  to  provide  them  prior  to  initial 
assignment  to  jobs  with  occupational 
exposure,  will  it  be  less  likely  that 
employees  will  have  to  travel  off  site  to 
receive  these  tests/procedures?  What 
would  the  costs  be  if  employees  travel 
off-site  for  these  tests/procedures? 

15.  Are  OSHA's  estimates  of  baseline 
compliance  reasonable?  If  not,  what 
types  of  controls  are  currenUy  in  place 
to  protect  workers  against  occupational 
exposure  to  M.  tuberculosis,  and  what 
proportion  of  facilities  in  each  of  the 
affected  industries  currenUy  are  using 
such  controls? 

16.  For  fecilities  that  have 
implemented  controls  to  protect 
workers  against  occupational  exposure 
to  M.  tuberculosis,  how  effiective  have 
such  controls  been  in  reducing  the 
transmission  of  TB? 

17.  OSHA's  Initial  Regulatory 
Flexibility  Analysis  assesses  the  impacts 
of  the  proposed  standard  on  small 
entities  using  the  Small  Business 
Administration's  (SBA)  siae  standards. 
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In  addition,  OSHA  analyzed  the  impacts 
of  the  proposed  standard  on  entities 
employing  fewer  than  20  workers.  Are 
these  definitions  appropriate  for  the 
covered  industries?  If  not,  how  should 
small  entities  be  defined  for  each 
indus&y? 

18.  The  SBA  defines  small 
government  jurisdictions  as 
"governments  of  cities,  coimties,  towns, 
townships,  villages,  school  districts,  or 
special  districts  with  populations  of  less 
than  50,000."  OSHA  requests  comment 
on  the  number  of  such  small' 
government  jurisdictions. 

19.  Some  jparties  have  suggested  that 
OSHA  should  allow  the  use  of  the  CDC 
guidelines  as  an  alternative  to  the 
proposed  rule.  However.  OSHA  believes 
that  the  CDC  guidelines  are  not  written 
in  a  regulatory  format  that  would  allow 
OSHA's  Compliance  Safety  and  Health 
Officers  (CSHOs)  to  determine  whether 
or  not  an  employer  is  in  compliance 
with  the  Guidelines.  Others  have 
suggested  that  OSHA  could  judge 
compliance  with  the  gwdelines  by 
determining  the  number  or  rate  of  sldn 
test  conversions  at  the  employer's 
facility.  OSHA  does  not  believe  that 
•mailer  hcilities  have  an  adeqiiate 
population  for  trends  in  test  conversions 
to  have  any  statistical  validity.  OSHA 
welcomes  suggestions  on  any  methods 
of  making  the  CDC  guidelines  an 
enforceable  alternative  to  an  OSHA 
regulation  or  methods  of  measuring 

pet  fill  iiiaace  that  could  be  applied 
across  all  types  and  sizes  of  facilities. 

20.  Because  of  the  limited  availability 
of  data.  OSHA  characterized  the  risk  in 
many  sectors  as  similar  to  that  in 
hospitals,  and  less  than  that 
documented  in  nursing  homes  and 
home  health  care.  OSHA  welcomes 
industry-specific  data  on  test  conversion 
Fates  or  active  case  rates. 

21.  OSHA  is  unable  to  determine  the 
efiiactiveness  of  specific  elements  of  an 
effective  infection  control  program  in 
hospitals.  OSHA  welcomes  any 
evidence  on  the  relative  effiactiveness  of 
individual  elements  in  such  programs, 
such  as  the  identification  and  isolation 
of  suspect  cases,  the  use  of  engineering 
controls,  the  use  of  respirators,  and 
employee  training. 

22.  OSHA  based  its  estimate  of  the 
effectiveness  of  infection  control 
programs  in  other  sectors  on  studies  of 
the  effectiveness  of  such  programs  in 
hospitals.  OSHA  welcomes  any  data 
concerning  the  effectiveness  of  OSHA's 
propoaed  infisction  prevention 
measiires,  or  of  other  alternative 
infection  control  measures,  in  sectors 
other  than  hospitals. 

23.  SBREFA  Panel  members  suggested 
a  number  of  alternative  approaches  to 


the  regulation.  OSHA  believes  that  it 
has  at  least  partially  adopted  a  number 
of  these  approaches.  OSHA  welcomes 
comments  and  suggestions  on  these 
approaches  and  the  extent  to  which 
OSHA  should  further  adopt  them: 

•  Cooperative  initiatives,  such  as 
expanding  OSHA's  current  cooperative 
initiative  with  JCAHO; 

•  A  federal-state  government  public 
health  partnership  to  develop  guidelines 
in  various  industry  sectors; 

•  Performance  standarrds  developed 
with  the  assistance  of  federal,  state,  and 
local  government,  and  labor  and 
industry  stakeholders; 

•  Separate  approaches  for  the  health 
and  non-health  industries  (the  approach 
for  the  health  industries  could  be  keyed 
to  existing  industry  standards  and  that 
for  non-health  industries  to  guidelines): 

•  Diffierent  levels  of  compliance 
requirements  for  different  industries, 
depending  on  their  expertise,  resources, 
and  risk; 

•  Less  stringent  trigger  mechanisms 
for  the  more  burdensome  portions  of  the 
standard;  and 

•  Separate  standards  for  each 
affected  industry. 

24.  OSHA  is  proposing  to  include 
homeless  shelters  in  the  Scope  of  the 
standard.  During  the  informal  public 
hearings,  OSHA  intends  to  schedule  a 
special  session  for  participants  to 
present  additional  information  on 
homeless  shelters.  Also,  OSHA  is 
conducting  a  special  study  of  the 
homeless  shelter  sector.  The 
information  gathered  in  the  study  will 
be  placed  in  the  docket  for  public 
comment.  OSHA  welcomes  comment  on 
any  of  the  topics  this  study  will  cover 
including: 

•  Percentage  of  homeless  persons 
that  would  meet  OSHA's  definition  of  a 
suspected  infectious  T6  case  (A 
breakdown  of  which  symptoms  are 
particularly  common  will  help  OSHA 
construct  the  best  definition); 

•  Turnover  among  the  homeless  who 
use  shelters; 

•  Employee  turnover  in  homeless 
shelters; 

•  Trends  in  the  number  of  homeless 
persons  served  in  shelters. 

•  Criteria  currentiy  used  by  some 
homeless  shelters  to  identify  suspected 
infisctious  TB  cases; 

•  Current  practices  used  in  homeless 
shelters  to  address  TB  hazards  so  that 
baseline  compliance  with  the  proposed 
standard  can  be  determined.  Of 
particular  concern  to  OSHA  are: 

— Methods  of  isolation;  and 

— How  suspected  TB  cases  are  handled. 

•  Feasibility  of  hospitals  providing 
cards  to  the  bomeleaa  indicating  TB  sldn 
test  status; 


•  Number  of  TB  skin  test 
conversions  and  active  cases  among  the 
homeless  and  homeless  shelter 
employees; 

•  Types  of  benefits  offered  to 
homeless  shelter  employees  (e.g.,  health 
insurance); 

•  Economic  feasibility: 
—Costs  of  running  a  shelter 
— Revenue  sources; 

— How  costs  are  accommodated  as  the 
number  of  homeless  persons  served 
increases;  and 

— Opportunities  for  cost  pass-through; 

•  Number,  location  and  types  (e.g., 
femily-oriented,  walk-in.  all-male)  of 
homeless  shelters; 

•  Number  or  proportion  of  homeless 
shelter  workers  who  are  unpaid 
volunteers;  and 

•  The  OSH  Act  appUes  to 
employees,  not  bona  fide  volunteers. 
However.  OSHA  understands  that  some 
states  may,  as  a  matter  of  law,  require 
fecilities  to  provide  volunteers  with 
protections  established  by  OSHA 
standards.  OSHA  is  seeking  information 
on: 

— ^Economic  impacts  in  such  states  of 
covering  volunteers  (e.g.,  how  costs 
would  be  handled,  cost  pass-through); 
and 

— Protections  curronUy  offered  to 
volunteers. 

25.  In  what  states,  if  any.  do 
employers  provide  volimteers  in  the 
sectors  affected  by  this  proposed 
standard  with  the  same  protections  as 
they  provide  to  employees?  How  many 
volunteers  might  be  affected  by  such 
requirements? 

26.  OSHA  is  concerned  that  medical 
removal  protection  and  medical 
treatment  of  active  cases  of  TB  may  have 
significant  economic  impacts  on  small 
firms  that  have  an  employee  with  an 
active  case  of  TB.  Is  there  any  form  of 
insurance  available  for  covering  the 
costs  of  medical  removal  protection  or 
medical  treatments  required  by  the 
OSHA  standard?  Should  OSHA 
consider  phasing-in  these  provisions  of 
the  standard? 

27.  OSHA  believes  that  substance 
abuse  treatment  centers,  particularly  in- 
patient treatment  centers,  normally  have 
entry  procedures  that  may  include 
medical  examinations.  OSHA  solicits 
comments  on  entry  procedures  for 
substance  abuse  treatment  programs,  the 
extent  to  which  these  entry  procedures 
now  include  medical  examinations,  and* 
the  extent  to  which  these  examinations 
now  include  and  examination  for  TB 
symptoms. 

28.  OSHA  requests  comment  on  the 
effects  of  extended  compliance  phase-in 
dates  for  the  proposed  requirements. 
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particularly  for  respirators,  for  small 
businesses  and  facilities  relying  on 
charitable  and/or  Medicare  and 
Medicaid  funding. 

29.  OSHA  requests  comment  on  all 
assumptions  and  estimates  used  in 
developing  the  Preliminary  Economic 
Analysis.  Please  provide  reasons  and 
data  to  support  suggested  changes  to  the 
assuniptions  and  estimates. 

30.  The  World  Health  Organization 
(WHO)  has  launched  an  initiative  to 
reduce  active  TB  through  the  use  of 
multi-drug  therapy  and  using  directly 
observed  therapy.  OSHA  solicits 
comment  on  whether  it  should  revise  its 
risk  assessment  or  any  of  its  benefits 
estimates  as  a  result  of  this  initiative. 

31.  OSHA  requests  comment  on  the 
number  of  affected  facilities  that  are 
tribally-operated.  by  industry. 

General 

1.  A  number  of  provisions  in  the 
proposed  standard  are  triggered  by  the 
identification  of  an  individual  as  having 
eithm  "suspected  infectious 
tuberculosis"  or  "confirmed  infectious 
tuberculosis."  Of  these  provisions,  are 
there  some  that  should  be  triggered  only 
once  an  individual  has  been  identified 
as  having  "confirmed  infiectious 
tuberculosis?"  If  so,  wdiich  provisions 
and  why? 

2.  A  number  of  the  proposed 
standard's  provisions  require 
compliance  or  performance  on  an 
wnniial  basis,  e.g.,  reviews  of  the 
exposure  control  plan,  the  biosafety 
pinniial  for  laboratories,  and  the 
respiratory  protection  program; 
cotification  of  biological  safety 
cabinets;  fit  testing  or  a  determination  of 
the  need  for  fit  testing  of  respirators; 
medical  histories,  TB  skin  tests;  and 
training.  In  addition,  certain 
requirements  must  be  performed  on  a 
■emi-annual  basis,  e.g.,  inspection  and 
performance  monitoring  of  engineering 
controls,  verification  of  air  flow 
direction  in  laboratories,  and,  in  some 
instances,  TB  skin  testing.  How  can 
OSHA  reduce  the  aggregate  burden  of 
these  requirements,  particularly  in  small 
entities,  while  still  providing  equal 
protection  to  employees?  Of  these 
■nniial  and  semi-annual  provisions. 
%rhich,  if  any,  should  be  performed  less 
frequenUy?  Why  and  at  what  frequency? 
Wbdch  of  these  provisions,  if  any. 
skould  be  performed  more  frequendy? 
Why  and  at  what  frequency? 

So^ 

1.  Is  there  infbfBMtkm  demoBStxating 
risk  of  TB  transiwiasion  for  employees  in 
Ytatk  settings  other  than  those  included 
in  the  scope?  Should  OSHA.  for 
example,  expand  the  scope  ot  this 


standard  to  cover  all  or  some  offices  of 
general  practitioners  at  dentists  and  if 
so,  how?  Should  OSHA  expand  the 
scope  to  cover  all  teachers? 

2.  Are  there  provisions  of  the  standard 
with  which  emergency  medical  services, 
home  health  care,  and  home-based 
hospice  care  employers  cannot  comply 
because  their  employees  are  at 
temporary  work  settings  over  which  the 
employer  has  littie  or  no  control?  If  so, 
what  are  those  provisions  and  why 
would  an  employer  be  unable  to  comply 
with  them? 

3.  In  covering  only  long-term  care 
fecilities  for  the  elderly,  is  OSHA 
excluding  similar  fecilities  where  there 
is  increased  risk  of  transmission  of  TB? 
If  so,  what  are  these  fecilities?  Should 
OSHA  include  long-term  care 
populations  in  ad(tition  to  the  elderly, 
such  as  long-term  psychiatric  care 
facilities?  If  so.  what  are  these 
populations? 

4.  OSHA  is  proposing  that  employers 
provide  medical  management  and 
follow-up  for  their  employees  who  work 
in  covered  work  settings,  but  who  are 
not  occupationally  exposed,  when  they 
have  an  exposure  incident  resulting 
from  an  engineering  control  failure  or 
similar  workplace  exposure.  Is  this  the 
best  way  of  assuring  such  employees 
receive  medical  management  and 
follow-up? 

5.  OSHA  is  covering  employees  who 
have  occupational  exposiire  in  covered 
work  settings  yet  are  not  employees  of 
the  work  setting  (e.g.,  physician 
employed  by  another  employer  with 
hospital  privileges,  who  is  caring  for  a 
TB  patient  in  the  hospital).  Can  this  be 
made  more  clear? 

6.  OSHA  has  proposed  that  fecilities 
offering  treatment  for  drug  abuse  be 
covered  in  the  scope  of  the  standard.  Is 
coverage  of  such  facilities  appropriate? 
What  facton  imique  to  facilities  that 
offer  treatment  for  drug  abuse  would 
make  compliance  with  the  provisions  of 
this  proposed  standard  infrasible  (e.g., 
woiUd  complying  with  certain 
provisions  of  the  standard  compromise 
the  provision  of  services  at  facilities  that 
offer  treatment  for  drug  abuse)? 

Application 

1.  OSHA  has  proposed  that  an 
employer  covered  under  the  standard 
(other  than  an  operator  of  a  laboratory) 
may  claim  reduced  responsibilities  if  he 
or  she  can  demonstrate  that  his  or  her 
facility  or  work  setting:  (1)  Does  not 
admit  or  provide  medical  services  to 
individuals  with  suspected  or 
ccmfirmed  infectious  TB;  (2)  has  had  no 
case  of  confirmed  iafiectioiis  TB  in  die 
past  12  months;  and  (3)  is  located  in  a 
county  that,  in  the  past  2  years,  has  had 


0  cases  of  confirmed  infectious  73 
reported  in  one  year  and  fewer  than  6 
cases  of  confirmed  infectious  TB 
reported  in  the  other  year.  Are  there 
altonative  methods  that  can  be  used  to 
assure  protection  of  employees  in  areas 
where  infectious  TB  has  not  recentiy 
been  encountered? 

Exposiue  Control  Plan 

1.  OSHA  has  proposed  that  the 
employer's  exposure  control  plan 
contain  certain  policies  and  procedures. 
What,  if  any,  policies  and  procedures 
should  be  added  to  the  plan? 

2.  The  pn^>osed  standard  requires 
exposure  incidents  and  skin 
converaions  to  be  investigated,  but  does 
not  reqiiire  aggregate  data  regarding 
employee  conversions  to  be  collected 
and  analyzed.  Would  the  collection  and 
analysis  of  aggregate  data  provide 
benefits  beyond  those  provided  by 
investigating  each  individual  exposure 
incident  or  conversion?  Why  or  why 
not?  If  aggregate  data  collection  and 
analysis  were  required,  what  type  of 
analysis  should  be  required,  at  what 
analytical  endpoint  should  employer 
action  be  required,  and  what  should  that 
action  be? 

3.  OSHA  has  set  forth  the  extent  of 
responsibility  for  transfer  of  individuals 
based  upon  the  type  of  work  setting 
where  such  individuals  are 
encountered.  What  are  current  practicas 
regarding  transfer  of  individuals  with 
suspected  or  confirmed  infectious  TB  in 
the  work  settings  covered  by  the 
proposal? 

Work  Practices  and  Engineering 
Controls 

1.  Is  OSHA's  time  limit  of  5  hours 
following  identification  for  transferring 
an  individual  with  suspected  or 
confirmed  infectious  TB  to  anothw 
facility  or  placing  the  individual  into 
AFB  isolation  appropriate?  If  not,  what 
is  the  fninriTniiin  amount  of  time  that  an 
individual  should  be  permitted  to  await 
transfer  or  isolation  in  a  facility  before 
the  employer  must  implement  the  other 
provisions  of  the  proposed  standard? 

2.  OSHA  has  considered  requiring 
facilities  that  encoimter  6  or  more 
individtials  with  confirmed  infectious 
TB  within  the  past  12  months  to  provide 
engineering  controls  in  intake  areas 
where  early  identification  procedures 
are  performed  (e.g..  emergency 
departments,  admitting  areas).  Should 
this  be  a  requirement?  Are  there  types 
of  controls,  engineering  or  othenvise, 
that  woiUd  be  effective  in  controlling 
transmission  in  intake  areas?  Would  the 
trigger  of  6  individuals  vrith  confirmed 
infectious  TB  be  ^projniatef 
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3.  Are  there  methods  other  than 
smoke  trail  testing  and  continuous 
monitors  that  would  be  efiiactive  for 
verifying  negative  pressure  in  AFB 
isolation  rooms  or  areas? 

4.  OSHA  is  requiring  engineering 
controls  to  be  inspected  and 
performance  monitored  every  6  months. 
Is  this  frequency  appropriate? 

5.  OSHA  is  allowing  exhaust  air  from 
AFB  isolation  rooms  or  areas  where  M. 
tuberculosis  may  be  aerosolized  that 
cannot  feasibly  be  discharged  directly 
outside  to  be  HEPA-fihered  and 
recirculated  back  into  general 
ventilation.  Is  permitting  such 
recirculation  appropriate?  If  used, 
should  there  be  any  requirements  to 
detect  system  failure? 

6.  OSHA  is  permitting  stand-alone 
HEPA  Glter  units  to  be  used  as  a 
primary  control  measure.  Is  this 
appropriate?  What,  if  any,  methods 
other  than  ventilation  and  filtration  can 
provide  consistent  protection? 

7.  Should  ambulances  that  have 
carried  an  individual  with  suspected  or 
confirmed  infectious  TB  be  reqiiired  to 
be  ventilated  for  a  specific  period  of 
time  or  in  a  particular  way  before     ■ 
allowing  employees  to  enter  without  a 
respirator?  What  engineering  controls 
are  available  for  ambulances? 

Laboratories 

1.  The  standard  does  not  require 
labeling  of  laboratory  8i>ecimens. 
Should  OSHA  require  that  laboratory 
specimens  be  labeled  within  the  facility 
or  when  specimens  are  being  shipped? 
If  so,  what  should  the  label  contain?  Are 
there  other  agencies  that  require  these 
specimens  be  labeled?  What  are  these 
agencies  and  what  is  required? 

2.  OSHA  has  attempted  to  incorporate 
the  C33C/NIH  recommendations  given  in 
"BiosafiBty  in  Microbiological  and 
Biomedical  Laboratories"  into  the 
standard.  Do  any  provisions  need  to  be 
added  in  order  for  employees  in  clinical 
and  research  laboratories  to  be  fully 
protected  against  exposures  to  M. 
tuberculosis? 

Respirators 

1.  OSHA  is  requiring  employees  who 
are  transporting  an  unmasked 
individual  with  suspected  or  confirmed 
infectious  TB  within  a  facility  to  wear 
a  respirator.  Is  this  appropriate?  How 
often  would  an  individual  with 
suspected  or  confirmed  infectious  TB  be 
transported  unmasked  through  a 
fiKnlity?  UndOT  what  circumstances 
would  it  be  infeasible  to  mask  such  an 
individual?  What  other  precautions 
should  be  taken  when  transporting  such 
an  individual  who  is  not  masked? 


2.  OSHA  is  requiring  that 
maintenance  personnel  use  respiratory 
protection  dimng  maintenance  of  air 
systems  or  equipment  that  may 
reasonably  be  anticipated  to  contain 
aerosolized  M.  tuberculosis.  When 
would  it  be  necessary  to  access  such  an 
air  system  at  the  time  it  was  carrying  air 
that  may  contain  aerosolized  M. 
tuberculosis?  Should  OSHA  require  that 
such  air  systems  be  purged  and  shut 
down  whenever  these  systems  are 
accessed  for  maintenance  or  other 
procediues? 

3.  OSHA  has  received  information 
that  the  use  of  certain  kinds  of 
respiraton  in  helicopters  providing 
emergency  medical  services  may 
hamper  pilot  communication.  Have 
other  air  ambulance  services 
encountered  this  problem?  Does  this 
problem  exist  when  the  employee  is 
using  a  type  N95  respirator  or  other 
types  of  respiratory  protection  such  as 
powered  air  purifying  respiraton?  What 
other  infection  control  or  industrial 
hygiene  practices  could  he  implemented 
to  minimize  employee  exposiue  in  these 
circiunstances? 

4.  The  CDC  states  that  there  may  be 
selected  settings  and  circiunstances 
(e.g.,  bronchoscopy  on  an  individual 
with  suspected  or  confirmed  infectious 
TB  or  an  autopsy  on  a  deceased 
individual  sus{>ected  of  having  had 
active  TB  at  the  time  of  death)  where  the 
risk  of  transmission  may  be  such  that 
increased  respiratory  protection  such  as 
that  provided  by  a  more  protective 
negative-pressure  respirator  or  a 
poweted  air  purifying  respirator  may  be 
necessary.  Are  there  circumstances 
where  OSHA  should  require  use  of  a 
respirator  that  is  more  protective  than  a 
tjrpe  N95  respirator?  If  so,  what  are  the 
circumstances  and  what  type  of 
respiratory  protection  should  be 
required? 

5.  OSHA  is  proposing  that  respirators 
be  fit-tested  annually,  which  is 
consistent  with  general  industrial 
hygiene  practice,  or,  in  lieu  of  an  annual 
fit  test,  that  employees  have  their  need 
to  receive  the  annual  fit  test  be 
evaluated  by  the  physician  or  other 
licensed  health  care  professional,  as 
appropriate.  For  the  circumstances  and 
conditions  regiilated  by  this  standard, 
will  the  evaluation  provide  enough 
ongoing  information  about  the  fit  of  a 
respirator  to  be  an  adequate  substitute 
for  fit  testing?  Should  OSHA  require 
that  an  actual  fit  test  be  performed 
periodically?  If  so,  at  what  frequency? 

6.  OSHA  has  not  included  any 
provisions  regarding  the  use  of  supplied 
air  respirators.  Are  there  circumstances 
in  which  supplied  air  respiraton  would 
be  used  to  protect  against  M. 


tuberculosis?  Should  OSHA  include 
provisions  addressing  supplied  air    ' 
respiraton  in  the  standard? 

7.  OSHA  is  permitting  the  reuse  of 
disposable  respiraton  provided  the 
respirator  does  not  exhibit  excessive 
resistance,  physical  damage,  or  any 
other  condition  that  renden  it 
unsuitable  for  use.  Will  the  respiratort 
continue  to  protect  employees 
throughout  the  reuse  period? 

8.  In  the  proposed  standard  for  TB, 
OSHA  has  included  separate  provisions 
for  all  aspects  of  a  respiratory  protection 
program  for  tuberculosis.  What  other 
elements  might  need  to  be  included? 
Which  respiratory  protection 
provisions,  if  any,  are  not  appropriate 
for  protection  against  TB?  Please 
provide  reasons  and  data  to  support 
inclusion  or  exclusion  of  particular 
provisions. 

Medicd  Siuveillance 

1.  Should  any  provisions  be  added  to 
the  Medical  Surveillcmce  program? 

2.  OSHA  has  not  required  that 
physical  exams  be  included  as  part  of 
the  baseline  evaluation.  Is  there 
information  that  is  essential  to  medical 
surveillance  for  TB  that  can  only  be 
learned  from  a  baseline  physical  exam? 

3.  OSHA  is  specifying  tuberculin  skin 
testing  frequencies  for  employees  with 
negative  skin  tests.  Should  tuberculin 
skin  testiitg  be  administered  more  or 
less  fi^uentiy?  Are  there  other  ways  to 
determine  the  frequency  of  tuberculin 
skin  testing? 

4.  OSHA  is  proposing  that  employees 
entering  AFB  isolation  rooms  or  areas  be 
skin  tested  every  6  months.  However, 
employees  providing  home  health  care, 
home  care,  and  home-based  hospice 
care  are  to  be  skin  tested  aimually. 
Employees  entering  the  home  of  an 
individual  who  has  suspected  or 
confirmed  infectious  TB  may  have  the 
same  potential  for  exposiue  to 
aerosolized  M.  tuberculosis  as 
employees  who  enter  an  isolation  room. 
In  light  of  this,  should  employees 
providing  care  to  individuals  with 
suspected  or  confirmed  infectious  TB  in 
private  homes  be  skin  tested  every  6 
months? 

5.  OSHA  is  requiring  that  all 
tuberculin  skin  testing  be  administored, 
read,  and  interpreted  by  or  under  the 
supervision  of  a  physician  or  other 
licensed  health  care  professional,  as 
appropriate,  according  to  current  CDC 
recommendations.  Should  OSHA 
require  specific  training  for  individuals 
who  are  administering,  reading,  and 
interpreting  tuberculin  skin  tests?  If  so, 
what  type  of  training  should  be 
required? 
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6.  Should  OSHA  require  a  declination 
form  for  employees  who  do  not  wish  to 
undergo  tuberculin  skin  testing? 

7.  C&HA  is  including  Medical 
Removal  Protection  (h^lP)  provisicms 
for  employees  who  are  unable  to  wear 
respiratory  protection  or  who  contract 
infectious  tuberculosis.  Are  there 
additional  i»ovisions  that  need  to  be 
included?  What  remedies  are  available 
to  employees  in  states  where  worker 
compensation  system  do  not  consider 
occupational  TB  a  compensable  disease? 
What  benefits  are  provided  to  workera 
who  are  imable  to  wear  a  respirator? 

8.  OSHA  is  requiring  that  employees 
who  must  wear  a  respirator  be  provided 
a  £K»-to-£ace  determination  of  their 
ability  to  wear  the  respirator.  Does  this 
determination  need  to  be  made  through 
a  medical  evaluation  or  would  the  use 
of  an  appropriately  designed 
questionnaire  be  adequate?  What  would 
be  the  advantages  and  disadvantages  of 
relying  on  a  questioimaire  to  make  this 
determination?  Are  there  sample 
questionnaires  that  have  proven  to  be 
effective  for  determining  an  employee's 
abilify  to  wear  a  respirator? 

9.  OSHA  has  drafted  Medical 
Surveillance,  paragraph  (g),  to  explain 
fint  who  must  be  provided  with  the 
protections  listed  in  the  paragraph  and 
how  the  surveillance  is  to  be 
administered  and  secondly,  in 
paragraphs  (g)(2),  Explanation  of  Terms, 
and  (g)(3).  Application,  how  the  general 
medical  terms  are  to  be  construed  to 
meet  the  standard  and  in  what  instances 
the  medical  examinations  or  tests  are  to 
be  offered.  The  Agency  realizes  that 
there  is  some  repetition  in  these 
paragraphs  and  seeks  comment  on 
whedier  there  might  be  a  better  way  to 
list  the  requirements. 

Communication  of  Hazards  and' 
Training 

1.  OSHA  is  requiring  that  signs  for 
isolation  rooms  and  areas  bear  a 
"STOP"  Sign  and  \he  legend  "No 
Admittance  Without  Wearing  A  Type 
N95  or  More  Protective  Respirator."  Is 
there  another  sign  that  would  assure 
patient  confidentialify  while  providing 
adequate  notification  of  the  hazard  and 
the  necessary  steps  to  minimize  the 
hazard  for  employees  who  may  be 
inadvertenUy  exposed? 

2.  OSHA  is  requiring  that  ducts  be 
labeled  "Contaminated  Air — Respiratory 
Protection  Required."  Should  OSHA 
require  that  duct  labels  also  include  the 
"STOP"  Sim? 

3.  Is  the  labeling  of  ducts  carrying  air 
that  may  contain  aerosolized  M. 
tuberculosis  (e.g.,  from  isolation  rooms 
and  areas,  labs)  at  all  access  points 
feasible?  What,  if  any,  equally  protective 


alternative  exists  to  permanent  labeling 
in  situations  where  an  exhaust  duct 
frt>m  a  room  may  or  may  not  be  carrying 
air  containing  aerosolized  M. 
tuberculosis  (e.g.,  the  exhaust  duct 
would  only  be  carrying  aerosolized  M. 
tuberculosis  when  an  individual  with 
infectious  TB  is  being  isolated  in  the 
room)? 

Dates 

1.  OSHA  has  proposed  that  very  small 
businesses  with  fewer  than  20 
employees  be  given  an  additional  3 
months  to  comply  with  the  standard's 
engineering  control  provisions  (i.e.,  the 
start-up  date  for  engineering  controls  for 
small  businesses  would  be  270  days 
from  the  Efiisctive  Date  of  the  standard). 
Are  there  other  requirements  of  the 
proposed  standard  (e.g.,  respiratory 
protection)  for  which  very  small 
businesses  should  be  given  additional 
time  to  come  into  compliance?  If  so,  for 
which  provisions  would  they  need 
additional  time  and  why?  Are  20 
employees  an  appropriate  cut-off  for 
this  purpose?  Are  there  other  employera 
that  may  need  extended  time  to  achieve 
compliance? 

Definition* 

1.  A  number  of  provisions  in  the 
standard  are  triggered  by  the 
identification  of  an  individual  as  having 
"suspected  infectious  tuberculosis." 
Under  the  definition  of  "suspected 
infectious  tuberculosis",  OSHA  has 
proposed  criteria  that  the  Agency 
believes  are  the  minimum  indicaton 
that,  when  satisfied  by  an  individual, 
require  an  employer  to  consider  that  the 
individual  may  have  infectious 
tubennilosis.  Are  there  other  criteria 
that  should  be  included  in  this  . 
definition? 

2.  Coverage  of  an  employee  under  the 
standard  is  based  upon  the  definition  of 
"occupational  exposiue."  Similar  to 
OSHA's  Bloodbome  Pathogens 
standard,  occupational  exposure  is 
dependent  upon  reasonable  anticipation 
of  contact  with  an  individual  with 
suspected  or  confirmed  infectious 
tuberculosis  or  with  air  that  may 
contain  aerosolized  M.  tuberculosis.  Are 
there  additions  that  could  be  made  to 
this  definition  that  would  help 
employera  determine  which  of  their 
employees  are  occupationally  exposed? 

3.  OSHA  has  proposed  requirements 
for  research  laboratories  that  differ  from 
those  of  rliniral  laboratories.  The 
standard  includes  definitions  of 
"research  laboratory"  and  "clinical 
laboratory"  to  assist  the  employer  in 
differentiating  between  these  two  tjrpes 
of  laboratory.  Do  the  definitions  clearly 
differentiate  between  these  two  t)rpes  of 


laboratories?  Should  such  a  distinction 
be  made?  Are  there  any  modifications 
that  should  be  made  to  these 
definitions? 

B.  Information  Collection  Requirements 

This  proposed  Tuberculosis  standard 
contains  collections  of  information  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(PRA'95),  44  U.S.C  3501  et  seq.  and  the 
regulation  at  5  CFR  §  1320.  PRA'9S 
defines  collection  of  information  to 
mean,  "the  obtaining,  causing  to  be 
obtained,  soliciting,  or  requiring  the 
disclosiue  to  third  parties  or  the  public 
of  facts  or  opinions  by  or  for  an  agency  ' 
regardless  of  form  or  fonnaL"  (44  U.S.C. 
§  3502(3)(A)1. 

The  title,  description  of  the  need  for 
and  proposed  use  of  the  information, 
siunmary  of  the  collections  of 
information,  description  of  the 
respondents,  and  fr«quency  of  response 
of  the  information  collection  are 
described  below  with  an  estimate  of  the 
annual  cost  and  reporting  burden,  as 
required  by  5  CFR  §  1320.5(a)(l)(iv)  and 
§  1320.8(d)(2).  Included  in  the  estimate 
is  the  time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

OSHA  invites  comments  on  whether 
the  proposed  collection  of  information: 

(1)  Ensiues  that  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utilify; 

(2)  Estimates  the  projected  burden 
acciuately,  including  whether  the 
methodology  and  assumptions  used  are 
vaUd; 

(3)  Enhances  the  qualify,  utilify,  and 
clarify  of  the  information  to  be 
collected;  and 

(4)  Minimizes  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissioiu 
of  responses.  

Title:  Tuberculosis  29  CFR  1910.1035. 

Description:  The  proposed 
Tuberculosis  (TB)  Standard  is  an 
occupational  safafy  and  health  standard 
that  will  prevent  or  minimize 
occupational  exposure  to  TB.  The 
standard's  information  collection 
requirements  are  essential  components 
that  will  protect  employees  from 
occupaticmal  exposure.  The  information 
%viU  be  used  by  employera  and 
employees  to  implement  the  protection 
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required  by  the  standard.  OSHA 
compliance  officers  will  use  some  of  the 
information  in  their  enforcement  of  the 
standard. 

Respondents:  The  respondents  are 
employers  whose  employees  may  have 
occupational  exposure  in  the  following 
settings:  hospitals;  long-term  care 
facilities  for  the  elderly;  correctional 
facilities  and  other  facilities  that  house 
inmates  or  detainees;  hospices;  shelters 
for  the  homeless;  facilities  that  offer 
treatment  for  drug  abuse;  facilities 
where  high  hazard  procedures  are 


performed;  and  laboratories  that  handle 
specimens  that  may  contain  M. 
tuberculosis  or  process  or  maintain  the 
resulting  cultures,  or  perform  related 
activity  that  may  result  in  the 
aerosolization  of  M  tuberculosui 

Also,  occupational  exposure 
occurring  during  the  provision  of  social 
work,  social  welfare  services,  teaching, 
law  enforcement  or  legal  services  would 
be  covered  if  the  services  are  provided 
in  the  work  settings  previously 
mentioned,  or  in  residences,  to 
individuals  who  are  in  AFB  isolation  or 


are  s^regated  or  otherwise  confined 
due  to  having  suspected  or  confirmed 
infectious  TB.  Respondents  also  include 
employers  whose  employees  are 
occupationally  exposed  during  the 
provision  of  emergency  medical 
services,  home  health  care  and  home- 
based  hospice  care.  Approximately 
101,875  employers  will  be  responding 
to  the  standard. 

Total  Estimated  Cost:  First  year 
$62,972,210;  Recurring  years 
$53,691,915. 


Summary  of  the  Cou.ection  of  Information 


liilmimiWoii  coMectloB  requinMiwnl 


Exposwe  Control  Plan:                  ,«. 
(cK2)<i)  „ 


(c)(2)<viiMB) 

Protection: 


(IH2) 


(f)(5).  AppendK  B„., 


(t)(8) 


Number  of 
responses 


101,875 
101375 

82.138 

2,207.580 
22,078 
82.138 


Medfcsl  SuryeMance: 

•  MednaJ  History  (g)(3)(i)(A) 


•  Medical  Examination  (inc.  His- 
tory and  Pliysical)  (g)(3)(i) 
(PHD)- 


•  TubefajKn  Stdn  Tests 

1 2^tap  TST  (aK3)(i)(A) 


Exposure  InddenI 

(g)(3)(i)(C). 


Pfe-Exit  (a)(3)(0(E) 


Prior  to  MIW  Assignment 


Frequency  of  response 


A>  ANected  Employers  to  Develop 
Ptan. 

Armual  Reviews  and  Updates  for  AN 
Affected  Employers. 


AN  Emptoyers  not  QuaiWed  for  Ap- 
pendix A  Program  to  Develop  Pro- 


Average  time  per  response^ 


InMialy.  for  aN  employees  assigned 
respirators. 

Annual  refit  tests  for  1%  of  popu- 
lation assigned  respirators. 

Annual  Evaluation  of  Program  for  Al 
Afladed  Employers  not  QuaMad 
for  Appendbt  A  Program. 


1331.724    Inilialy  for  AN  Affected  Employees 


1.595.432 


47363 


47.863 


474.627 


8,268 


76.257 


76.257 


AnnuaHy  for  AN  Affected  Employees 
in  Facilities  not  Qualified  for  Ap- 
pendix A. 


InWisiy.  tor  New  Employees 


Annually,  3%  of  Corrtrofled  Popu- 
lation al  Risk  estimated  to  request 
exam  as  a  result  of  having  signs 
or  symptoms  of  TB;  have  a  TST 
conversion;  or  indicated  as  a  re- 
sult of  an  oipoeure  incident. 

InillaNy.  for  Entire  ControOed  Popu- 
laiion  at  Risk. 


AnrHnRy,  2%  of  Controlled  Popu- 
lation at  Risk  in  FacOities  Qualified 
for  AppendK  A 

Annualy  for  Emptoyment  Turnover  .. 


Al  New  Emptoyees  with  Occupa- 
ttonat  Expoaure. 


24  hours  per  Hospital  

8  hours  per  FaciRty  for  aU  Otfier 
Industries 

8  hours  per  Hospital  

2  hours  per  Facility  for  all  Other 
Industries 

8  hours  per  Hospital  

4  hours  per  Facility  for  aH  Other 

Industries 

30  minutes  per  emptoyee  „ 

30  minutes  per  employee 

2  hours  per  Hospital  

1  hour  per  Fadliiy  lor  aH  Ottwr  In- 
dustries 

1    hour   per   Hospital    Emptoyee 

(inc.  LHCP  time). 

1  hour  per  Emptoyee  in  afl  Otfter 

Industries  (ina  travel  time) 

1    hour   per   Hospital   Emptoyee 

(inc.  LHCP  time). 

1  hour  per  Emptoyee  in  aN  Ottwr 

Industries  (irx:.  travel  time) 

1    hour   per    Hospital    Emptoyee 

(inc.  LHCP  time). 

1  hour  per  Emptoyee  in  aH  Olfier 
Industries  One.  travel  time) 

2  hours  per  Hospital  Emptoyee  in 
Facilities  not  Qualified  for  Apperv 
dix  A  (inc.  LHCP  time). 

1<>4  hour  per  Emptoyee  in  AH 
Other  Industries  (inc.  travel  time) 


1  <>&  hours  per  Hospital  Emptoyee 
(inc.  LHCP  time). 

2V*    hour   per   Emptoyee   in   AH 
Other  Industries  (inc.  travel  time) 
1'/^  hours  per  Hospital  Emptoyee 
fine.  LHCP  time). 

2%   hour  per   Employee   in   Al 
Other  Industries  (inc.  travel  time) 
1    hour  for  each   Hospital   Em- 
ptoyee One.  LHCP  time). 
^^A  hour  per  Emptoyee  in  Al 
Other  IndusMes  One.  travel  time) 
V>4  hour  per  Hospital  Employee 
One.  LHCP  time). 


Total  bur- 
den (hours) 


906.980 
238.243 

335.323 

561.962 

5.520 

83,831 

1,831,724 

1,595.432 

47,953 

72318 


1.026377 


17379 


110304 


165.756 
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Summary  of  the  Collection  of  Inforkaation— Continued 


brfomwlion  collection  requirement 


Number  of 
responses 


Annual  (g)(3)00(^ 


Addittonal     6-month     TST 
(9)(3)(M)- 


•  Information  Provided  to 
Licenced  Health  Care  Profes- 
sional (LHCP)  (g)(6)(l). 


413,400 


131367 


Frequency  of  response 


•  LHCP  Written  Opinton  (g)(7) 


Training: 

(h)(3)00(B) 


(h)(3)OI)(A) 


1,965.967 

558349 
64.692 

2.745,188 
2,034,269 

202,066 


Average  time  per  response^ 


(h)(3)0IMC)  .- 


Recordkeeping: 

Medfcal  (l)(1)(l) 


106.258 


All  emptoyees  in  facilities  not  quali- 
fied for  Appendix  A 


AH  emptoyees  wtto: 

•  Enter  an  AFB  isolation  room  or 
area 

•  Perform  or  are  present  during  the 
performance  of  high-hazard  pro: 
cedures 

•  Transport  or  are  present  during 
the  transport  of  an  indivtoual  with 
suspected  or  confirmed  infectious 
TB  in  an  enctosed  vehicle 

•  Yiotk  In  an  intake  area  in  facilities 
wtiere  6  or  more  confirmed  TB 
cases  have  been  encountered  in 
the  past  12  mos 

Intormatton  for  each  affected  estat>- 
lishment  to  provide  a  copy  of  the 
rute,  and  for  informatton  on  each 
emptoyee  with  a  respirator. 

Informatton  for  each  new  emptoyee 
assigned  a  respirator. 

informatton  surrounding  exposure  in- 
cklents  (2%  of  controHed  popu- 
lation at  risk). 

Initially,  for  each  medical  procedure 

•  performed. 

AnnuaUy,  for  each  medical  proce- 
dure performed. 

Number  of  training  sesstons  in  first 
year. 


Nunrtoer  of  training  sessions  for  new 
empkjyees  entering  affected  occu- 
pattons  for  the  first  time  ••■  number 
of  training  sessions  for  emptoyees 
staying  in  affected  occupattons, 
but  starting  new  jot>s. 


154386 


3.713.645 
1358.800 


2.447.069 


(tecurring  number  of  training 
stons. 


InitiaHy,  to  create  a  medtoal  reooid 
for  each  affected  emptoyee. 

Create  medtoal  records  for  each 
new  emptoyee  with  occupattonai 
exposure. 

Annually,  tor  eecb  medtoal  proce- 
dure performed. 


^A  hour  per  Hospital   Emptoyee 

(ina  LHCP  time). 

45  minutes  per  Emptoyee  in  al 

Other  Industries  One.  travel  time) 

1    hour   per   Hospital    Emptoyee 

One.  LHCP  time). 

V/i  hour  for  each  Emptoyee  in  Al 

Ottwr  Industries  One.  tiavei  time) 


Toltf  bur- 
den (hours) 


•  10  minutes  per  emptoyee 

•  10  minutes  per  emptoyee 

•  10  minutes  per  emptoyee 

•  5  minutes  per  written  opinion 

•  5  minutes  per  written  opinion 


•  2  hours  for  emptoyees  required  to 
wear  respirators. 

•  1  hour  for  emptoyees  with  occu- 
pational exposure  wtio  are  rK>t  as- 
signed respirators 

•  Assumes  20  emptoyees  per  ses- 
ston 

•  For  new  emptoyees:  

2  hours  for  emptoyees  required  to 

wear  respirators 

1  hour  tor  emptoyees  with  occupa- 
tional exposure  who  are  not  as- 
signed respirators 

'A  hours  for  employees  required  to 
wear  respirators 

15  minutes  for  empkiyees  with  occu- 
pational exposure  wfw  are  not  as- 
signed respiratofs 

•  For  25%  of  exposed  emptoyees 
unabto  to  demonstrale  com- 
petence:. 

1  hour  for  emptoyees  required  to 
wear  respirators 

^A  hour  for  emptoyees  with  occupa- 
tional exposure  who  are  not  as- 
signed respirators 

•  For  75%  of  exposed  emptoyees 
able  to  dentonsirate  competence 

•  Assumes  20  emptoyees  per  ses- 
ston 


10  minutes  to  set  up  each  record 
10  minutes  to  set  up  each  record 

5  minutes  to  update  eacti  record 


297.991 


171314 


327.661 

93,001 
10,782 

228.766 
169322 

237329 


50,193 


57313 


631320 
230,996 

196314 
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Summary  of  the  OoufcnoN  of  information— Continued 


MoniMlion  oolsction  leQuifWiMnl 

Numtarof 

Friquenqr  of  rMponae 

Total  bur- 
dan  (houra) 

TnMng  (OPHI)  - 

Enginaaring  controts  (IH4MI) 
AMUMKy  (l)(5)  . 
TrvniwtoMOSH 

264.461 
217.361 

24.761 
2.037 

1 

MMy.  to  CTMto  monto  lor  Mch 

Annualy.  to  relwt  rscurring  IraMng 
sasmns  ana  nam  traMwig  toe 
naw  amptoyaas. 

Annualy.  lor  aach  anginaering  con- 
trol 

AnnuMy.  tor  2%  of  alactod  amptoy^ 
an. 

Annualy.  tor  iHIiihIlJ  1  amptoyar 
per  yaar  to  kamfv  records. 
*  ■ 

•  lOmbwlaatocraatoaKiibtfnirHi 

•  10  mtoulas  to  craaia  aach  training 
raoonL 

•  5  minulat  par  reoord       ...... 

•  1  hour  par  amptoyar 

44.967 
36.960 

3.962 
163 

1 

ToWs. 

•  Fval-YMr 

7.096.011 
3.666.728 





iiza  of  tm  tadiity,  currant  practioaa 
TB. 

I  take  into  account 


******L'*!f*-P*  reeponse.  The  actual  tMrctan  hours  per  response  Mi  vary  dapendtog  on  factors  aucfi  as  the 
at  the  iKdMy.  and  whether  the  tadMy  tranafars  or  admits  IndMduals  with  suspected  or  ooninned  infectious 


compliance  with  the  propoeed  requirements. 


The  Agency  has  submitted  a  copy  of 
the  information  collection  request  to 
OMB  for  its  review  and  approval. 
Interested  parties  are  requested  to  send 
comments  regardiiw  this  information 
collection  to  the  Office  of  Information 
and  Regulatory  ACEairs.  Attn.  OSHA 
Desk  Officer.  OMB  New  Executive 
OfBce  Building.  725  17th  Street  NW. 
Room  10235.  Washington  DC  20503. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
final  infiHination  collection  request: 
they  will  also  become  a  matter  of  public 
record. 

Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  OSHA 
Docket  Office  and  will  be  mailed 
immediately  to  any  poson  who  request 
copies  by  telephoning  Todd  Owen  at 
(202)  219-7075.  For  electronic  copies  of 
the  Tuberculosis  information  collection 
request,  contact  the  Labor  News  Bulletin 
Board  (202)  219-(784.  or  OSHA  web 
page  on  the  Internet  at  http-J/ 
www.osha.gov/.  Copies  of  the 
information  collection  requests  are  also 
available  at  the  OMB  docket  office. 

C  Federalism 

This  standard  has  been  reviewed  in 
accordance  with  Executive  Order  12612. 
52  PR  41685  (October  30. 1987). 
regarding  Federalism.  This  Ordar 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
I>olicy  options,  consult  with  States  prior 
to  taldng  any  actions  that  would  restrict 
State  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 


The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  cleer 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Throughout  the  development  of  this 
proposed  standard.  OSHA  has  sought 
and  received  assistance  from  state 
representatives.  Representatives  of  state 
departments  of  health  and  labor  and 
industries  have  helped  direct  OSHA  to 
pertinent  information  and  studies  on  TB 
and  have  submitted  drafts  of  state 
standards  relevant  to  TB.  In  addition, 
representatives  of  state  occupational 
safety  and  health  departments 
participated  in  the  review  of  the  draft 
standard  by  OSHA  field  offices  and  in 
OSHA's  TB  Stakeholder  meetings, 
where  the  requirements  of  the  proposed 
standard  were  presented  and 
information  was  coUected  from 
employers,  employees,  and  their 
representatives  on  what  was  being  done 
to  prevent  occupational  exposure  to  TB 
in  the  various  worksites  and  how  an 
OSHA  standard  for  TB  could  further 
reduce  the  exposures. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  State 
laws  with  respect  to  which  Fe^ral 
OSHA  has  promulgated  occupational 
safety  or  hoalth  standards.  Under  the 
OSH  Act  a  State  can  avoid  preemption 
only  if  it  submits,  and  obtains  Federal 
approval  of.  a  plan  for  the  development 
of  such  standards  and  their 
enforcement  Occupational  safety  and 
health  standards  developed  by  such 
State-Plan  states  must,  among  other 
things,  be  at  least  as  efiiective  in 
providing  safe  and  healthful 
employment  and  placea  of  employment 
as  the  Fedeml  standards. 


The  proposed  tuberculosis  standard  is 
drafted  ao  that  employees  in  every  State 
will  be  protected  by  general, 
pmformance-oriented  standards.  To  the 
extent  that  there  are  State  or  regional 
peculiarities.  States  with  occupational 
safety  and  health  plans  approved  under 
Section  18  of  the  OSH  Act  would  be 
able  to  develop  their  own  State 
standards  to  deal  with  any  special 
problems.  Moreover,  the  performance 
nature  of  this  standard,  of  and  by  itself, 
allows  for  flexibility  by  States  and 
employers  to  provide  as  much  safety  as 
possible  using  varying  methods 
consonant  with  conditions  in  each 
State. 

There  is  a  clear  national  problem 
related  to  occupational  safety  and  health 
for  employees  exposed  to  M. 
tuberculosis.  Approximately  6.5%  of  the 
US.  adult  population  is  infected  (i.e., 
carrying  the  tutwmUosis  bacillus,  not 
manifissting  active  disease),  and 
although  the  prevalence  of  TB  infsction 
and  disease  varies  throughout  the 
country,  TB  disease  has  been  reported 
in  ev  >ry  state.  Political  and  geographic 
boundaries  do  not  contain  infection  and 
disease  spread.  The  U.S.  population  is 
mobile,  moving  freely  from  place  to 
place  for  business  and  pleasure. 
Immigrants,  a  group  whose  members  are 
known  to  have  a  high  prevalence  of  TB. 
settle  throughout  the  country.  While 
there  are  coiuities  that  do  not  report 
cases  in  a  given  year,  the  counties 
change  &t>m  year  to  year  along  with  the 
number  of  cases  reported.  In  addition, 
reports  do  not  always  reflect  all  the 
locations  where  exposure  incidents  can 
(xxur,  infectious  TB  cases  are  often 
transferred  bom  their  site  of  diagnosis 
to  a  distant  location  for  treatment  and 
reported  as  a  TB  case  only  in  the  county 
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wfaflse  treatment  is  administered. 
Finally,  underreporting  may  occur 
because  some  individuals  with 
infectious  TB,  in  particular  the 
homeless  and  clients  of  drug  abuse 
facilities,  do  not  avail  themselves  of 
further  diagnosis  and  treatmoit.  TB 
infection  and  disease  is  truly  national  in 
scope. 

liiose  States  which  have  elected  to 
participate  under  Section  18  of  the  OSH 
Act  would  not  be  preempted  by  this 
regulation  and  would  be  able  to  deal 
with  special,  local  conditions  within  the 
framework  provided  by  this 
performance-oriented  standard  while 
ensuring  that  their  standards  are  at  least 
as  efEactive  as  the  Feder^  standard. 

D.  State  nans 

The  23  States  and  2  territories  with 
flieir  own  OSHA-approved  occupational 
safety  and  health  plans  must  adopt  a 
comparable  standard  within  6  months 
after  the  publication  of  a  final  standard 
for  occupational  exposure  to 
tuberculosis  or  amend  their  existing 
standard  if  it  is  not  "at  least  as 
effective"  as  the  final  Federal  standard. 
OSHA  anticipates  that  this  standard  will 
have  a  substantial  impact  on  state  and 
local  employees.  The  states  and 
territories  with  occupational  safety  and 
health  state  plans  are:  Alaska,  Arizoiu, 
California.  Connecticut,  Hawaii. 
Indiaiu,  Iowa,  Kentucky,  Maryland. 
Michigan,  Minnesota,  Nevada,  New 
Mexico.  New  York.  North  Carolina, 
Oregon.  Puerto  Rico.  South  Carolina. 
Tennessee,  Utah,  Vermont.  Virginia,  the 
Virgin  Islands,  Washington,  and 
Wyoming.  (In  Connecticut  and  New 
York,  the  plan  covers  only  State  and 
local  government  employees).  Until 
such  time  as  a  State  standard  is 
promulgated.  Federal  OSHA  will 
provide  interim  enforcement  assistance, 
as  appropriate. 

n.  PertineBt  Legal  Aathority 

The  purpose  of  the  Occupational 
Safety  and  Health  Act,  29  U.S.C.  651  et 
seq.  ("the  Act")  is  "to  assure  so  far  as 
possibfe  every  working  man  and  woman 
in  the  nation  safe  and  healthful  working 
conditions  and  to  preserve  our  human 
resources."  29  U.S.C.  §  651(b).  To 
achieve  this  goal  Congress  authorized 
the  Secretary  of  Labor  to  promulgate 
and  enforce  occupational  safety  and 
heeltii  standards.  29  U.S.C  %%  655(a) 
(authorizing  summary  adoption  of 
existing  consensus  and  faderal 
standanls  within  two  years  of  Act's 
enactment).  655(b)  (authorizing 
promulgation  of  standards  pursuant  to 
notice  and  comment).  654(b)  (requiring 
employers  to  comply  with  091A 
standards). 


A  safety  or  health  staitdard  isa 
standard  "which  requires  conditfcms.  or 
the  adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations, 
or  processes,  reasonably  necessary  or 
appropriate  to  provide  safe  or  healthful 
en^)k>yment  or  places  of  employment" 
29  U.S.C§  652(8). 

A  standard  is  reasonably  necessary  or 
appropriate  within  the  meaning  of 
Section  652(8)  if  it  substantially  reduces 
or  eliminates  significant  risk,  and  is 
economically  feasible,  technologically 
faasible,  cost  effective,  consistent  witli 
prior  Agency  action  or  supported  by  a 
reasoned  justification  for  departing  from 
prior  Agency  actions,  supported  by 
substantial  evidence,  and  is  better  able 
to  effectuate  the  Act's  purposes  than  any 
national  consensus  standard  it 
supersedes.  See  58  Fed.  Reg.  16612 — 
16616  (March  30. 1993). 

OSHA  has  generally  considered,  at  a 
minimum,  a  fetality  risk  of  1/1000  over 
a  45-year  working  lifetime  to  be  a 
significant  health  risL  See  the  Benzene 
standard.  Industrial  Union  Dept  v. 
Amen'oon  Petroleum  Institute,  448  U.S. 
607, 646  (1980):  the  Asbestos  standard. 
International  Union,  UAWv. 
Pendeigrass.  878  F.2d  389, 393  (D.C 
Cir.  1989). 

A  standard  is  technologically  feasible 
if  the  protective  measures  it  requires 
already  exist  can  be  brought  into 
existence  with  available  technology,  or 
can  be  created  with  technology  that  can 
reasonably  be  expected  to  be  developed. 
American  Textile  Mfts.  Instihite  v. 
OSHA,  452  U.S.  490.  513  (1981) 
("ATAfl"),  American  Iron  and  Steel 
Institute  v.  OSHA.  939  F.2d  975,  980 
(D.Q  Cir.  199lH'AiS7"). 

A  standard  is  economically  feasible  if 
industry  can  abaorb  or  pass  on  the  costs 
of  compliance  without  threatening  its 
long-term  profitability  or  comp^tive 
structure.  See  ATM.  452  U.S.  at  530  n. 
55;  AISI.  939  F.2d  at  980. 

A  standard  is  cost  effective  if  the 
protective  measures  it  requires  are  the 
least  costiy  of  the  available  alternatives 
that  achieve  the  same  level  of 
protection.  ATh€,  453  U.S.  at  514  n.  32; 
Intanational  Union,  UAWv.  OSHA.  37 
F.3d  665. 668  (D.C  Cir.  1994)  {"LOTTO 
UT'). 

^  standards  must  be  highly 
protective.  See  58  FR  16614 — 16615; 
LOTOm.  37  F.3d  at  669.  However, 
health  standards  must  also  meet  the 
"feasibility  mandate"  of  Section  6(bM7) 
of  the  Act.  29  U.S.Q  §  655(b)(5).  Section 
6(b)(5)  requires  OSHA  to  select  "the 
most  protective  standard  consistent 
with  feasibility"  that  is  needed  to 
reduce  significant  risk  when  regulating 
health  hazards.  ATMT.  452  U.S.  at  509. 


Section  6(bX5)  also  directs  OSHA  to 
base  health  standards  on  "the  best 
available  evidence,"  including  raaearch. 
demonstrations,  and  experiments.  29 
U.S.C  §  655(b)(5).  OSHA  shall  consider 
"in  addition  to  the  attainment  of  the 
highest  d^ree  of  health  and  safety 
protection  ■  *  *  the  latest  scientific 
data  *  *  *  feasibility  and  experience 
gained  under  this  and  other  health  and 
safety  laws."  Id. 

Section  6(bK7)  audimixes  OSHA  to 
include  amoiig  a  standard's 
requirements  labeling,  monitoring, 
medical  testing  and  other  information 
gathering  and  transmittal  provisions.  29 
U.S.C§655(bK7). 

nnally.  whenever  practical,  standards 
shall  "be  expressed  in  terms  of  objective 
criteria  and  of  the  perfonnance 
desirad."id. 

m.  Events  i^»««*ii»g  to  Uw  Piepoeed 
Standard 

Tuberculosis  (TB)  is  a  contagious 
diseese  caused  by  the  bacterium 
Mycobacterium  tuberculosis  (M. 
tuberculosis).  Infection  is  usually 
acqiiired  by  the  inhalation  of  airfaonw 
particles  carrying  the  bactoium.  Thaas 
airborne  particles,  called  droplet  nuclei, 
can  be  generated  when  persons  with 
infectious  pulmonary  or  laryngeal  TB 
cough,  sneeze,  or  speak.  TB  hu  loi^ 
been  considered  an  occupational  hazard 
in  the  health  care  setting.  However,  it  is 
inhalation  exposure  to  aerosolized  M. 
tubaxmlosis  and  not  some  oth^  factor 
unique  to  the  health  care  setting  that 
plans  workers  at  risk  of  infection.  Thus, 
any  work  setting  where  emplo]rees  can 
reasonably  be  anticipated  to  encounter 
individuals  with  infectious  TB  also 
contains  the  occupational  hazard  of  TB 
infection. 

On  Decembn  21. 1992.  the  Labor 
Coalition  to  Fight  TB  in  the  Wc^qtlace 
(the  Coalition)  requested  the  Agency  to 
issue  nationwide  enforcement 
guidelines  to  protect  workers  against 
exposure  to  TB  in  health  care,  criminal 
justice,  and  other  high  risk  settings  and 
to  issue  a  Joint  Advisory  Notice  on  TB 
in  conjunction  with  the  Centers  for 
Disease  Control  and  Prevention  (COC) 
(Ex.  2).  This  petition  was  signed  by  the 
presidents  of  the  Service  Emplo3rees 
International  Union  (SEIU),  the 
American  Federation  of  State.  County, 
and  Mimicipfd  Employees  (AFSCME). 
and  the  American  Fedieration  of 
Teachers  (AFT),  and  Mras  endorsed  by  9 
other  unions.  The  petition  included  a 
list  of  provisions  that  the  petitioners  fslt 
should  be  included  in  the  guidelines, 
ranging  from  a  written  control  plan  and 
medical  surveillance  to  anti- 
discrimination language  and  medical 
removal  protection. 
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Eight  months  late^  on  August  25. 
1993,  the  Coalition  petitioned  OSHA  to 
initiate  rulemaking  for  a  permanent 
standard  issued  under  §  655(b)  of  the 
Act  to  protect  workers  from 
occupational  transmission  of  TB  (Ex.  1). 
Qting  the  recent  resurgence  of  TB  and 
the  emergence  and  increasing  rate  of 
new  cases  of  multidrug-resistant  TB 
(MDR-TB),  the  petitioners  stressed  the 
need  for  a  substance-specific  standard  to 
address  the  hazards  associated  with 
occupational  exposures  to  TB.  The 
petitioners  contended  that  the  non- 
mandatory  CDC  TB  Guidelines  do  not 
provide  adequate  protection  because 
they  are  not  fully  or  rigorously 
implemented  in  most  workplaces.  They 
also  stated  that  in  every  outbreak  of  TB 
investigated  by  CDC.  noncompliance 
with  the  Guidelines  was  evident. 

In  addition  to  a  permanent  standard, 
the  petitioners  also  requested  that 
OSHA  immediately  issue  the 
nationwide  enforcement  guidelines  that 
the  Coalition  had  previously  requested, 
and  that  OSHA  promulgate  an 
Emergency  Temporary  Standard  (ETS] 
as  an  interim  measure.  The  Coalition 
requested  that  the  standard  be 
applicable  to  all  work  settings  where 
employees  can  reasonably  anticipate 
contact  with  infectious  TB.  The  petition 
included  a  disciission  on  occupational 
risk  that  included  both  the  traditional 
high-risk  occupations  and  other 
occupations  such  as  sheet  metal 
workers,  postal  workers,  airline 
employees,  teachers,  and  office  workers. 

Like  the  request  for  nationwide 
enforcement  guidelines,  the  petition 
contained  provisions  that  the  petitioners 
requested  be  included  in  the  standard. 
Examples  include  a  facility  hazard 
assessment  and  written  exposure 
control  plan,  engineering  and  work 
practice  controls,  respiratory  protection, 
medical  surveillance  (e.g.,  tuberciilin 
skin  testing)  and  counseling,  post- 
exposure management,  outbreak 
management,  training,  and 
Tecorakeeping. 

On  October  8, 1993,  OSHA  issued 
nationwide  enforcement  procedures  for 
occupational  exposure  to  TB.  The 
compliance  document  contained  the 
enforcement  procedures  that  the  Agency 
could  and  would  use  in  certain  work 
settings  for  protecting  workers  with 
occupational  exposure  to  TB.  In  the 
compliance  procedures,  the  Agency 
noted  that  although  OSHA  has  no 
standard  designed  specifically  to  reduce 
occupational  exposure  to  TB,  the 
Agency  has  existing  standards  that 
apply  to  this  hazard.  For  example,  29 
CrR  1910.134  requires  employers  to 
provide  respiratory  protection 
equipment  and  29  CFR  1910.145(f) 


requireraccident  prevention  tags  to 
warn  of  biological  hazards.  In  addition, 
section  5(a)(1),  the  General  Duty  Clause 
of  the  Act,  requires  that  each  employer. 

*  *  *  furnish  to  each  of  his  employees 
employment  and  a  place  of  employment 
which  are  &ee  from  recognized  hazards  that 
are  causing  or  are  likely  to  cause  death  or 
serious  physical  harm  to  his  employees. 

On  January  26, 1994,  in  response  to 
their  August  25  petition.  Secretary  of 
Labor  Robert  B.  Reich  informed  the 
petitioners  that  OSHA  was  initiating 
rulemaking  on  a  permanent  standard  to 
be  issued  under  Section  6(b)(5)  of  the 
Act  for  occupational  exposure  to  TB  (Ex. 
IB).  At  the  same  time,  the  petitioner's 
request  for  an  ETS  was  denied.  The 
Agency  had  determined  that  the 
available  data  did  not  meet  the  criteria 
for  an  ETS  as  set  forth  in  Section  6(c) 
of  the  Act  However,  OSHA  committed 
to  enforcing  existing  regulations  and 
Section  5(a)(1)  of  the  Act  in  certain 
work  settings  while  preparing  this 
standard. 

On  October  28, 1994  the  CDC  issued 
revised  guidelines  for  preventing  the 
transmission  of  tuberculosis  in  health 
care  facilities  (Ex.  4B).  In  addition,  in 
June  of  1995,  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  published  revised  certification 
procedures  for  non-powered  air 
purifying  particulate  respirators  (Ex.  7- 
261).  As  a  result  of  changes  in  these  two 
documents,  OSHA  issued  revised 
enforcement  policies  and  procedures 
relative  to  TB  in  February  of  1996  (Ex. 
7-260). 

In  October  and  November  of  1995, 
OSHA  held  a  series  of  meetings  with 
stakeholder  groups  representing  labor 
unions,  professional  organizations,  trade 
associations,  state  and  faderal 
government,  representatives  of 
employers,  as  well  as  firontiine  workers 
bom  the  various  sectors  anticipated  to 
be  covered  by  the  proposed  standard. 
During  these  meetings,  participants 
provided  input  relative  to  the  concepts 
and  approaches  OSHA  was  considering 
for  the  proposed  tuberculosis  standard. 

In  September  of  1996,  in  accordance 
with  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  a  Small  Business  Advocacy 
Review  Panel  was  convened  to  consider 
the  impact  of  OSHA 's  draft  proposed 
tuberculosis  standard  on  affected  small 
entities.  The  panel,  comprised  of 
members  from  the  Office  of  Advocacy  of 
the  Small  Business  Administration 
(SBA),  the  Office  of  Management  and 
Budget  (OMB),  and  OSHA.  prepared  a 
report  based  on  the  Panel's  finrfinga  and 
recommendations  with  regard  to 
comments  on  the  standard  received 


from  small  business  employers.  This 
report  was  submitted  to  the  Assistant 
Secretary  for  OSHA  for  its  consideration 
during  the  development  of  the  standard 
(Ex.  12).  OSHA's  proposed  standard 
reflects  input  generated  during  both  the 
stakeholder  meetings  and  the  SBREFA 
review  process. 

Comparison  of  OSHA 's  Proposed 
Standard  and  CDC's  Revised  Guidelines 

In  preparing  its  proposed  standard  for 
TB,  OSHA  has  relied  heavily  on  the 
expertise  of  CDC.  The  Agency  has 
consulted  with  CDC  and  has 
incorporated  the  basic  elements  of 
CDC's  revised  guidelines  for  preventing 
the  transmission  of  M.  tuberculosis  in 
health  cafe  facilities  in  this  proposed 
standard.  Both  CDC  and  OSHA  rely  on 
minimizing  exposures  and  consequent 
transmission  by  identifying  suspected 
infectious  TB  individuals  and  isolating 
them.  The  OSHA  proposed  standard 
includes  the  following  CDC 
components:  written  exposure  control 
plans,  procedures  for  early 
identification  of  individuals  with 
suspected  or  confirmed  infectious  TB, 
procedures  for  initiating  isolation  of 
individuals  with  suspected  or 
confirmed  infectious  TB  or  for  referring 
those  individuals  to  fiacilities  with 
appropriate  isolation  capabilities, 
procedures  for  investigating  employee 
skin  test  conversions,  and  education 
and  training  for  employees.  In  addition. 
OSHA  has  incorporated  CDC 
recommendations  for  engineering 
control  measures  such  as  the  use  of 
negative  pressure  for  AFB  isolation 
rooms  or  areas,  daily  monitoring  of 
negative  pressure  while  AFB  isolation 
rooms  are  in  use  for  TB,  HEPA  filtration 
of  recirculated  air  bom  AFB  isolation 
rooms,  and  periodic  maintenance  and 
monitoring  of  engineering  controls. 
With  regard  to  respiratory  protection, 
OSHA  has  adopted  CDC's  standard 
performance  criteria  for  the  selection  of 
respiratory  protection  devices 
appropriate  for  use  against  M. 
tuberculoas.  And  fiiully,  where 
appropriate,  OSHA  has  attempted  to 
assure  that  where  certain  practices  are 
required  by  OSHA's  proposed  standard, 
e.g.,  tuberculin  skin  testing  and  medical  ~ 
management  and  follow-up  of 
employees  who  acquire  TB  infections  or 
active  disease,  these  practices  are 
conducted  according  to  the  currant 
recommendations  of  the  CDC. 
Therefore,  OSHA's  proposed  standard 
for  occupational  exposure  to  TB  closely 
follows  CDC's  recoDomended  elements 
for  a  TB  infection  control  program. 
However,  there  are  some  minor 
diffarences  between  OSHA's  proposed 
standard  and  CDC's  guidelines  that  go 
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beyond  the  obvious  enforcement 
distinction  between  a  guideline  and  a 
standard.  These  differences  are  found 
primarily  in  the  areas  of  risk 
assessment,  medical  surveillance  and 
respiratory  protection.  Even  so,  OSHA 
believes  that  despite  these  differences 
the  vast  majority  of  the  provisions 
included  in  this  proposed  standard 
closely  track  the  recommendations  of 
the  CDC.  The  following  discussion 
identifies  where  these  differences  occur 
and  describes  the  extent  of  these 
differences  and  the  degree  to  which  they 
impact  on  employers'  responsibilities 
under  the  proposed  standard. 


Risk  Assessment 

As  a  part  of  its  guidelines,  CDC 
recommends  that  a  risk  assessment  be 
conducted  in  all  fecilities  to  assess  the 
risk  of  transmission  of  M.  tuberculosis 
in  each  facility.  This  risk  assessment  is 
to  be  conducted  using  information  such 
as  the  profile  of  TB  in  the  community, 
the  number  of  suspected  and  confirmed 
cases  of  TB  among  patients  and  health 
care  workers,  results  of  health  care 
worker  tuberculin  skin  testing  (i.e., 
conversion  rates),  and  observation  of  TB 
infection  control  practices.  Using  the 
results  of  this  risk  assessment, 
appropriate  infection  control 
interventions  can  then  be  selected  based 
on  the  actual  risk  in  the  facility.  CDC 
includes  a  protocol  for  conducting  this 
risk  assessment  in  which  there  are  5 
categories  of  risk:  "minimal",  "very- 
low",  "low",  "intermediate",  and 
"high".  Each  category  bom  "minimal" 
to  "high"  has  an  increasing  number  of 
infection  control  interventions  that  are 
recommended  for  each  particular  level 
of  risk. 

OSHA,  however,  has  chosen  a  simpler 
approach  and  is  not  requiring  employers 
to  conduct  such  a  risk  assessment. 
Consistent  with  other  standards,  OSHA 
has  determined  that  employees  in  the 
work  settings  and  employees  providing 
services  set  forth  in  the  scope  section 
are  at  risk  of  occupational  exposure  to 
TB.  Their  employers  are  required  to 
conduct  an  exposure  assessment  to 
determine  which  employees  have 
occupational  exposure,  i.e.,  reasonably 
anticipated  contact  with  an  individual 
with  suspected  or  confirmed  infectious 
TB  or  air  that  may  contaia  aerosolized 
M.  tuberculosis.  The  standard  then 
specifies  the  provisions  applicable  for 
the  employees  whom  the  employer  has 
identified  as  having  occupational 
exposure.  In  addition,  consistent  with 
its  approach  in  other  standards,  OSHA 
does  not  reqmre  that  individual  risk 
assessments  be  conducted  by  each  work 
setting  covered  under  the  standard,  as 
they  may  be  too  difficult  and 


burdensome  for  employers  to  prepare. 
Also,  many  work  settings  will  have  too 
few  occupationally  exposed  employees 
to  do  an  accurate  risk  assessment. 
Finally,  conducting  the  risk  assessments 
in  order  to  determine  applicable  duties 
may  require  a  level  of  expertise  some 
facilities  lack,  making  eniforcement 
burdensome  for  the  Agency. 

OSHA  realizes,  however,  that  in  many 
work  settings,  very  few  individuals  with 
suspected  or  confirmed  infectious  TB 
may  be  seen  and  that  in  many  of  those 
work  settings,  individuals  with 
suspected  or  confirmed  infectious  TB 
will  be  transferred  to  other  fecilities  that 
are  better  equipped  to  provide  services 
and  care  using  appropriate  TB  isolation 
precautions.  Because  there  is  likely  to 
be  less  risk  of  transmission  of  M 
tuberculosis  in  those  situations,  OSHA 
believes  that  it  is  possible  to  make  the 
standard  less  burdensome  for  the 
employers  with  these  types  of  work 
settings  while  still  maintaining  worker 
protection. 

For  example,  an  employer  who  can 
demonstrate  that  his  or  her  fecility  or 
work  setting:  (1)  Does  not  admit  or 
provide  medical  services  to  individuals 
stwith  suspected  or  confirmed 
infisctious  TB,  (2)  has  not  had  any 
individuals  with  confirmed  infectious 
TB  within  the  work  setting  within  the 
last  12  months,  and  (3)  is  located  in  a 
county  that,  in  the  past  2  years,  has  had 
0  cases  of  confirmed  infectious  TB 
reported  in  one  year  and  fewer  than  6 
cases  of  confirmed  infectious  TB 
reported  in  the  other  year,  does  not  have 
to  comply  with  all  provisions  of  the 
standard.  Such  employers  would  only 
be  responsible  for  compliance  with 
certain  provisions,  e.g..  a  written 
exposure  control  plan,  a  baseline  akia 
test  and  medical  history,  medical 
management  and  follow-up  after 
exposure  incidents,  medical  removal 
protection  where  necessary,  employee 
training,  and  recordkeeping.  These 
provisions  are  very  similar  to  the 
recommendations  of  the  CDC  for 
fecilities  classified  as  having  "minimal 
risk,"  i.e.,  no  TB  in  the  community  or 
in  the  facility.  The  only  major  difference 
is  that  CDC  does  not  reconunend 
baseline  skin  testing.  However,  CDC 
does  state  that  baseline  sldn  testing 
would  be  advisable  so  that  if  an 
imexpected  exposiue  does  occur, 
conversion  could  be  distinguished  from 
positive  skin  test  results  caused  by 
previous  exposures. 

Medical  Surveillance 

In  the  area  of  medical  surveillance, 
the  main  differences  between  OSHA 
and  CDC  are  related  to  tuberculin  skin 
testing.  OSHA  requires  baseline  skin 


testing  for  all  employees  whom  the 
employer  identifies  as  having 
occu{>ational  exposure.  CDC 
recommends  baseline  skin  testing  for  all 
employees  with  potential  exposure 
except  those  who  work  in  fecilities  that 
fell  into  CDC's  "minimal  risk"  category. 
However,  CDC  notes  that  even  for 
employees  in  "minimal  risk"  fecilities, 
it  may  be  advisable  to  perform  baseline 
skin  testing  so  that  if  unexpected 
exposures  do  occur,  conversions  can  be 
distinguished  from  positive  skin  test 
results  caused  by  previous  exposures. 
Thus,  there  is  little  difference  between 
OSHA  requirements  and  CDC 
recommendations  with  regard  to 
baseline  skin  testing. 

Relative  to  periomc  skin  testing. 
OSHA  requires  periodic  re-testing  for  all 
employees  identified  as  haviixg 
occupational  exposure  who  have 
negative  skin  tests  except  for  the 
employees  of  those  employers  who  have 
no  TB  in  the  community  and  who  have 
not  encountered  any  individuals  with 
confirmed  infectious  TB  in  their  work 
settings  within  the  past  year.  CDC 
recommends  re-testing  for  employees  in 
the  "low",  "intermediate",  and  "high" 
risk  categories.  According  to  the  CDC 
guidelines,  periodic  re-testing  is  not 
necessary  for  employees  in  the 
"minimal"  risk  category  or  the  "very- 
low"  risk  categories.  CDC's  periodic 
skin  test  recommendations  for  the 
"minimal"  risk  category  are  similar  to 
OSHA's  limited  program  for  employers 
who  do  not  admit  or  provide  medical 
services  to  individuals  with  suspected 
or  confirmed  infectious  TB,  have  not 
encountered  any  confirmed  infectious 
TB  in  their  work  setting,  and  are  located 
in  a  county  that,  in  the  past  2  years,  has 
reported  0  cases  of  confirmed  infectious 
TB  in  one  year  and  fewer  than  6  cases 
in  the  other  year.  OSHA  is  different 
from  the  CDC  in  that  employees  in  a 
"very-low  risk  category"  are  required  to 
be  periodically  retested.  However,  CDC 
notes  that  even  in  the  "very-low"  risk 
category,  employees  who  are  involved 
in  the  initial  assessment  of  individuals 
in  emergency  departments  and 
admitting  areas  may  have  potential 
exposure  and  thus  may  nrad  periodic 
re- testing. 

Another  difference  between  CDC  and 
OSHA  is  the  frequency  of  the  re-testing. 
This  is  primarily  due  to  the  feet  that 
OSHA's  required  frequencies  are  based 
on  the  type  of  work  that  employees  do 
that  result  in  exposures  whereas  CDC's 
recommendations  are  based  more  on 
evidence  of  conversions.  For  example. 
OSHA  requires  re-testing  every  six 
months  for  all  employees  who  (1)  enter 
AFB  isolation  rooms  or  areas.  (2) 
perform  high-hazard  procedures,  (3)  - 
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transport  Lndividuals  with  suspected  or 
confirmed  infectious  TB  in  an  enclosed 
vehicle,  or  (4)  woric  in  intake  areas 
where  early  identification  procedures 
are  performed  (e.g.,  emergency 
departments,  admitting  areas)  in 
fitKdlities  where  6  or  more  individuals 
with  confirmed  infectious  TB  have  been 
encountered  in  the  past  12  months.  For 
all  other  employees  with  occupational 
exposure,  re-testing  is  required  every  12 
months.  In  comparison.  CDC 
recommends  re-testing  every  year  for 
employees  in  "low"  risk  categories, 
every  6-12  months  for  employees  in 
"intermediate"  risk  categories,  and 
every  3  months  for  employees  in  "high" 
risk  categories.  Under  CDC 
recommendations,  employees  in  "low" 
risk  categories  who  enter  AFB  isolation 
rooms  or  areas  or  employees  who 
transport  individuals  with  suspected  or 
confirmed  infectious  TB  in  an  enclosed 
'  vehicle  would  be  re- tested  every  12 
months.  However,  under  OSHA 
requirements,  those  same  employees 
woxild  be  required  to  be  re-tested  every 
six  months.  Thus,  OSHA  is  more 
protective  than  CDC  in  this  case. 

OSHA  also  would  require  that 
employees  who  perform  high-hazard 
procedures  or  who  work  in  intake  areas 
where  early  identification  procedures 
are  performed  in  facilities  that 
encounter  6  or  more  individuals  with 
confirmed  infectious  TB  be  re-tested 
every  six  months.  Under  CDC's 
Guidelines  employees  in  areas  in  which 
cough-inducing  procedures  are 
performed  on  individuals  who  may 
have  active  TB  are  recommended  to 
follow  an  intermediate  risk  protocol. 
Similarly,  CDC  recommends  that  an 
intermediate  risk  protocol  be  followed 
in  areas  where  more  than  six 
individuals  who  may  have  active  TB 
receive  initial  assessment  and 
diagnostic  evaluation  (e.g.,  ambulatory 
care,  emergency  departments,  admitting 
areas).  CDC  reconunends  re-testing 
every  6-12  months  for  employees  in 
intermediate  risk  cat^ories.  OSHA 
would  require  re-testing  every  6  months 
for  the  two  situations  above,  which  is 
very  similar  to  CDC's  recommendation 
of  re-testing  every  6-12  months. 

CDC  is  more  protective  in  its 
recommendations  for  employees  in  the 
"high"  risk  category.  These  employees 
are  recommended  to  be  re-tested  every 
3  months.  OSHA  does  not  have  a 
requirement  for  re-testing  employees 
every  3  months.  However,  after  an 
exposure  incident,  OSHA  requires  that 
a  skin  test  be  administered  as  soon  as 
fiaasible  and  again  3  months  after  the 
eiqxwure  incident,  if  the  first  skin  test 
is  negative.  Since  it  is  possible  that  an 
exposure  incident(s)  could  be  the  type 


of  event  that  would  cause  an 
employee(s)  to  be  included  in  the 
"high"  risk  category  as  defined  by  CDC, 
OSHA  requirement,  to  some  extent, 
track  the  CDC  recommendations  for  a 
higher  frequency  of  periodic  skin 
testing. 

Witn  regard  to  two-step  testfng.  both 
OSHA  and  CDC  require  or  recommend 
two-step  testing  at  the  time  baseline 
skin  testing  is  administered.  Also,  both 
OSHA  and  CDC  add  that  two-step 
testing  is  not  necessary  if  the  employee 
has  had  a  dociunented  negative  skin  test 
within  the  last  12  months.  CDC  is 
different  from  OSHA  in  that  its 
Guidelines  imply  that  two-step  testing 
can  be  discontinued  if  there  is  evidence 
of  a  low  frequency  of  boosting  in  the 
fecility.  OSHA's  proposed  standard  does 
not  allow  such  an  exemption,  i.e.,  for 
each  employee  who  must  have  a 
baseline  skin  test  at  the  time  of  the 
initial  medical  examination,  the  skin 
test  must  include  a  two-step  test  unless 
the  employee  has  a  documented 
negative  test  within  the  last  12  months, 
regardless  of  the  frequency  of  boosting 
in  the  facility.  The  value  of  two-step 
skin  testing  is  that  it  enables  one  to 
distinguish  true  conversions  from 
boosted  reactions.  OSHA  believes  that 
this  is  important  to  know  for  each 
employee  because  if  the  employee  is 
incorrectly  identified  as  having 
converted,  he  or  she  may  needlessly  be 
subjected  to  preventive  therapy  that 
may  have  toxic  side  efi^ects  of  its  own. 
Since  it  is  important  to  know  the  true 
skin  test  status  for  each  employee, 
OSHA  has  preliminarily  concluded  that 
it  is  inappropriate  to  allow  the  overall 
fivquency  of  boosting  among  employees 
in  a  facility  to  dictate  whether  any  one 
employee  receives  two-step  testing  at 
the  time  of  his  or  her  baseline  testing. 

Respiratory  Protection 

OSHA  requirements  and  CDC 
recommendations  for  respiratory 
protection  are  very  similar.  A  respirator 
is  a  personal  protective  equipment 
device  worn  over  the  nose  and  mouth  of 
the  employee  that  filters  certain 
airborne  contaminants  from  the  inhaled 
air.  OSHA  has  adopted  CDC's 
performance  criteria  for  respirators 
appropriate  for  use  for  TB.  Also,  both 
OSHA  emd  CDC  have  similar 
requirements  or  recommendations  that 
respirators  be  worn  when  entering  an 
isolation  room,  when  performing  cough- 
inducing  procedures  or  aerosol- 
gennating  procedures  on  an  individual 
with  suspected  or  confirmed  infectious 
TB,  when  repairing  or  maintaining  air 
systems  that  may  contain  aerosolized  M. 
tubaculoas,  when  transporting  an 
individual  with  suspected  or  confirmed 


infactious  TB  in  an  enclosed  vehicle 
and  when  working  in  a  residence  where 
an  individual  with  suspected  or 
confirmed  infectious  TB  is  known  to  be 
present.  However,  OSHA  also  requires 
that  respirators  be  worn  when 
employees  are  transporting  individuals 
with  suspected  or  confirmed  infectious 
TB  within  the  facility  if  those 
individuals  are  not  masked  (e.g..  a 
surgical  mask  or  a  valveless  respirat(»). 
CDC  does  not  have  a  similar 
recommendation  for  respiratory 
protection  while  transporting 
individuals  within  the  facility,  but  CDC 
does  recommend,  and  assumes  to  some 
extent,  that  individuals  with  suspected 
or  confirmed  infectious  TB  are  masked 
whenever  they  are  outside  an  isolation 
room.  In  addition,  OSHA  requires  that 
respirators  be  worn  when  employees 
work  in  an  area  where  an  uiunasked 
individual  with  suspected  or  confirmed 
infectious  TB  has  been  segregated  or 
otherwise  confined.  For  example,  this 
provision  would  cover  employees  such 
as  those  who  work  in  admitting  areas 
and  must  attend  to  immasked 
individuals  with  suspected  or 
confirmed  infectious  TB  while  those 
individuals  are  awaiting  transfer.  These 
types  of  employees  are  likely  to  be 
found  in  facilities  that  would  meet 
CDC's  definition  of  "minimal"  risL  CDC 
states  that  respiratory  protection  is  not 
necessary  for  employees  in  the 
"minimal"  risk  category.  However, 
again,  CDC  recommends  that  if  an 
individual  with  suspected  or  confirmed 
infectious  TB  is  identified  in  a 
"minimal"  risk  facility,  the  individual 
should  be  masked  while  he  or  she  is 
awaiting  transfer  to  another  fecility, 
thus  obviating  the  need  for  respiratory 
protection.  OSHA,  on  the  other  hand, 
cannot  require  employers  to  mask 
clients  or  patients  in  a  fecility,  and  the 
Agency  must  therefore  include 
provisions  for  respirator  use  to  protect 
potentially  exposed  employees. 
However,  consistent  with  CDC,  OSHA 
proposes  not  to  require  respirators 
where  the  employer  elects,  as  a  part  of 
his  or  her  own  administrative  policies, 
to  mask  individuals  with  suspected  or 
confirmed  infactious  TB.  Thus,  when 
individuals  with  suspected  or 
confirmed  infectious  TB  are  masked 
while  they  are  awaiting  transfer  to 
another  facility  or  while  they  are  being 
transported  within  the  facility, 
employees  would  not  be  required  by  the 
standard  to  wear  a  respirator. 

In  some  instances,  the  CDC  may  be 
more  protective  than  OSHA  with  regard 
to  respiratory  protection.  The  CDC  states 
that  the  fecility's  risk  assessment  may 
identify  selected  settings  where  the 


Federal  Register  /  VoL  62,  No.  201  /  Friday.  October  17.  1997  /  Proposed  Rules 


54173 


estimated  risk  of  transmission  of  M. 
tuberculosis  may  be  such  that  a  level  of 
respiratory  protection  exceeding  the 
standard  performance  criteria  is 
appropriate  (e.g.,  more  protective 
negative  pressure  respirators,  powered 
air  purifying  respirators).  The  examples 
given  of  such  selected  settings  are  a 
bronchoscopy  performed  on  an 
individual  suspected  of  having  TB  and 
an  autopsy  performed  on  a  deceased 
person  suspected  of  having  had  active 
TB  at  the  time  of  death.  OSHA  does  not 
have  a  similar  requirement  for  more 
protective  respiratory  protection. 
Respirators  meeting  the  Tninimal 
performance  criteria  laid  out  by  the 
standard  woiild  be  required  by  OSHA 
for  employees  performing  all  high- 
hazard  (irocedtires,  including 
bronchoscopies  and  aerosol-generating 
autopsy  procedures.  * 

IV.  Health  EOacts 

Introduction 

For  centuries  Tuberculosis  (TB)  has 
been  responsible  for  the  death  of 
millions  of  people  throughout  the 
world.  It  was  not  until  1882.  however, 
that  Robert  Koch  identified  a  species  of 
bacteria,  Mycobacterium  tuberculosis 
(M.  tuberculosis),  as  the  cause  of  TB. 

TB  is  a  communicable  disease  that 
ustially  affects  the  lungs.  The  airborne 
route  is  the  predominant  mode  of 
transmission,  a  situation  created  when 
individuals  with  infectious  TB 
discharge  the  bacilli  fix>m  the  lungs 
when  coughing,  sneezing,  speaking  or 
singing.  Some  individuals  who  breathe 
contaminated  air  become  infected  with 
TB.  Most  often,  the  immune  system 
responds  to  fight  the  infection.  Within 
a  few  weeks,  the  infected  lesions 
become  inactive  and  there  is  no  residual 
change  except  for  possible  lymph  node 
calcifications.  These  individuals  will 
have  a  positive  skin  test  result  They 
will  harbor  the  infection  for  life.  At 
some  time  in  the  future,  the  infection 
can  progress  and  can  become  an  active 
disease,  with  pulmonary  infiltration, 
cavitation,  and  fibrosis,  possibly  causing 
permanent  liuig  damage  and  even  death. 
With  some  exceptions,  however,  TB  is 
treatable  with  antimicrobial  drugs.  If  the 
active  TB  is  treated  early,  there  will  be 
minimal  residual  lung  damage.  For  this 
reason,  individuals  who  have  a  TB 
exposure  incident  and  develop  a  TB 
infection  are  treated  to  prevent 
progression  to  active  TB  disease. 

With  the  introduction  of  antin^crobial 
drug  treatment  in  the  1940s  and  the 
creation  of  programs  in  the  United 
States  such  as  the  U.S.  Public  Health 
Sarvica's  Tuberculosis  Program,  there 
began  a  decline  in  the  incidence  of 


active  TB  cases  in  the  U.S.  From  1953, 
when  active  cases  began  to  be  reported 
in  the  U.S.,  imtil  1984,  the  number  of 
aimual  reported  cases  declined  74%. 
from  84.304  (53  per  100,000)  to  22.255 
(9.4  per  100,000)  (Ex.  7-50).  However, 
this  steady  decline  in  TB  cases  did  not 
continue.  Instead,  from  1985  through 
1992,  the  nimiber  of  reported  TB  cases 
iacroased  20.1%  from  22,201  to  26,673 
(10.5  cases  per  100.000)  (Ex.  6-13). 

This  resurgence  in  TB  thought  to 
attention  a  number  of  problems  in  the 
existing  TB  ccmtrol  programs.  The 
direction  of  resotuces  to  areas  with  the 
highest  increase  in  active  cases  has 
caused  this  increase  to  decline.  The 
number  of  cases  reported  for  1995 
indicates  that  the  rate  of  active  TB  has 
returned  to  its  1985  levels.  In  1995,  a 
total  of  22.813  cases  of  TB  (8.7  per 
100,000)  was  reported  to  CDC  ^  6- 
34).  While  this  represents  a  decline  in 
active  TB,  the  1995  rate  is  still  two  and 
one  half  times  greater  than  the  target 
case  rate  of  3.5  per  100,000  for  the  year 
2000  and  approximately  87  times  the 
goal  of  less  than  one  case  per  million 
population  by  the  year  2010  proposed 
by  the  Advisory  Committee  on  the 
Elimination  of  Tuberculosis  (Ex.  6-19). 

TB  continues  to  be  a  national 
problem.  Each  year,  cases  of  active 
disease  are  reported  in  every  state  in  the 
Nation  and  in  a  substantial  majority  of 
cotmties  nationwide.  CDC  estimated  in 
1990  that  approximately  10  million 
people  were  infected  with  the 
tuberculosis  bacterium  and  that 
approximately  90%  of  the  new  cases  of 
active  disease  that  arise  in  the  United 
States  come  from  this  already  infected 
group  (Ex.  7-52).  Given  the  recent 
resurgence  of  TB,  it  is  likely  that  a  new 
population  of  individuals  has  been 
inmcted  as  welL  Of  great  concern  are 
strains  of  M.  tuberculosis  that  have 
emerged  that  are  resistant  to  several  of 
the  first-line  anti-TB  drugs  normally 
used  to  treat  TB  infection  and  disease 
(e.g.,  isoniazid  and  rifampin).  This  drug- 
resistant  form  of  the  disease,  referred  to 
as  multidrug-resistant  TB  or  MDR-TB. 
is  more  often  a  fetal  form  of  TB  due  to 
the  difficulty  in  finding  antimicrobial 
drugs  to  stop  the  bacteria's  growth  and 
progressive  tissue  destruction.  In 
addition,  individuals  with  MDR-TB 
often  remain  infactious  for  longer 
periods  of  time  due  to  delays  in 
diagnosing  resistance  patterns  and 
initiating  appropriate  treatment  This,  in 
turn,  increases  the  risk  that  infectious 
individuals  will  transmit  the  organism 
to  other  persons  coming  in  contact  with 
them. 

Most  of  the  decreases  in  reported 
cases  of  TB  since  1992  have  occurred  in 
areas  such  as  New  York  Qty.  where 


resources  have  been  invested  to  improve 
or  initiate  TB  control  provisions,  such 
as  those  outlined  in  OSHA's  proposed 
standard.  However,  the  1995  statistics 
show  that  over  the  cotirse  of  four  yean 
there  is  substantial  variability  in  the 
increases  and  decreases  of  cases 
reported  by  each  state  for  any  given  year 
(Ex.  6-34).  In  1995, 15  states  reported  an 
increase  in  the  number  of  TB  cases 
compared  with  1994.  In  addition,  a 
recent  study  has  shown  that  MDR-TB 
has  spread  to  patients  in  Florida  and 
Nevada,  and  to  health  care  workers  in 
Atlanta,  Georgia  and  Miami,  Florida. 
Moreover,  one  individual  with  MDR-TB 
infacted  or  caused  disease  in  at  least  12 
people  in  a  nursing  home  in  Denver. 
Colorado  (Ex.  7-259).  This  study  shows 
very  clearly  the  ability  of  TB  to  be 
spread  to  different  areas  of  the  country. 
Inis  is  to  be  expected  given  the  mobile 
nature  of  today's  society  and  the 
frequency  with  wrhich  people  travel. 
Immigration  also  contributes  to  the 
incidence  of  the  disease.  For  example, 
while  the  muiber  of  active  TB  cases  has 
decreased  among  U.S.  bom  parsons,  the 
number  of  foreign  bom  persons  reported 
with  TB  has  increased  63%  since  1986, 
with  a  5.4%  increase  in  1995  (i.e.,  from 
7.627  cases  in  1994  to  8,042  cases  in 
1995).  ThirtT  to  fifty  percent  of  these 
cases  were  diagnosed  1  to  5  years  after 
the  individual  enters  the  U.S.  (Ex.  6- 
34).  Thus,  tuberculosis  continues  to  be 
a  public  health  problem  throughout  the 
United  States. 

The  following  discussion  will  briefly 
describe  the  basic  concepts  and 
terminology  associated  with  TB  as  well 
as  common  fectors  that  facilitate  its 
transmission  from  one  individual  to 
another.  This  discussion  will  also 
include  a  review  of  studies  relating  to 
the  occupational  transmission  of  "TB. 

Baci!;gn>und 

TB  is  a  contagious  disease  caused  by 
the  bacterium  M.  tuberculosis.  Infactfon 
is  generally  acquired  by  the  inhalation 
of  airborne  particles  carrying  the 
bacterium.  These  airborne  particles, 
called  droplet  nuclei,  can  be  generated 
when  persons  with  pulmonary  or 
laryngeal  tuberculosis  in  the  infectious 
state  of  the  disease  cough,  sneese,  speak 
or  sing. 

In  some  individuals  exposed  to 
droplet  nuclei,  tuberculosis  bacilli  enter 
the  Itmg  and  establish  an  infection  (Ex. 
7-52).  Once  in  the  alveoli,  the 
tuberculosis  bacilli  are  taken  up  by 
alveolar  macrophages  and  spread 
throughout  the  body  by  the  lymphatic 
system,  until  the  immime  response 
UJouts  further  growth  (usually  a  period 
of  two  to  ten  weeks).  La  most  cases  the 
tuberculosis  bacilli  are  contained  by  the 
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immune  response.  Macrophage  cells 
engulf  the  bacteria,  which  limits  the' 
spread  of  the  bacilli.  Initial  lesions  from 
infactioD  heal;  however,  small 
calcifications  called  tubercles  are 
formed  and  may  remain  a  potential  site 
of  later  reactivation. 

Individuals  in  this  state  are  infected 
with  TB.  They  will  show  a  positive  skin 
test  and  they  are  at  risk  of  developing 
active  TB,  a  risk  they  carry  throughout 
their  lifetime.  In  many  cases,  as 
described  below,  preventive  therapy  is 
initiated  with  anti-TB  drugs  to  prevent 
the  progression  to  active  TB  disease. 
These  drugs  are  toxic  and  may  cause 
adverse  effacts  such  as  hepatitis.  Severe 
preventive  therapy-associated  hepatitis 
cases  have  necessitated  liver  transplants 
and  in  some  cases  have  resulted  in 
death  (Ex.  6-10). 

When  the  bacilli  are  not  contained  by 
the  immune  system,  they  continue  to 
grow  and  invade  the  tissue,  leading  to 
the  progressive  destruction  of  the  oi^gan 
involved,  which  in  most  cases  is  the 
hiDg.  i.e.,  pulmonary  tuberculosis.  The 
inflammatory  response  caused  by  the 
disease  produces  weakness,  fever,  chest 
p>ain,  cough,  and,  when  blood  vessels 
are  eroded,  bloody  sputum.  Also,  many 
individuals  have  drenching  night  sweats 
over  the  upper  half  of  the  body  several 
times  a  week  (Ex.  5-80).  The  extent  of 
disease  varies  from  minimal  symptoms 
of  disease  to  massive  involvement  with 
extensive  cavitation  and  debilitating 
constitutional  and  respiratory 
symptoms.  Since  tuberculosis  bacilli  are 
spread  throughout  the  body  after  the 
initial  infection,  other  organs  may  also 
be  infected  and  disease  may  occur  at 
sites  outside  the  lung,  i.e., 
extrapulmonary  tuberculosis. 

There  are  two  general  stages  of  TB, 
tuberculosis  infection  and  active 
tuberculosis  disease.  Individtials  with 
tuberculosis  infection  and  no  active 
disease  are  not  infectious.  These 
tuberculosis  infections  are 
asymptomatic  or  subclinical  and  are 
only  detected  by  a  positive  response  to 
a  tuberculin  skin  test.  However,  there 
are  some  individuals  whose  immune 
system  is  impaired  and  cannot  mount  a 
sufBcient  response  to  skin  test  antigens, 
Le..  they  are  anergic.  Such  individuals 
may  be  infected,  although  they  do  not 
show  a  positive  response  to  the  skin 
test  Individuals  with  tuberculosis 
infection  and  no  disease  w  uld  have 
negative  bacteriologic  studies  and  no 
clinical  or  radiographic  evidence  of 
tuberculosis  disease.  However,  these 
individuals  are  infected  for  life  and  are 
at  risk  of  developing  active  TB  in  the 
future. 

Anti-tuberculosis  drugs  may  be  used 
tat  individuals  with  TB  infection  but 


who  do  not  have  active  disease.  In  these 
cases,  the  antimicrobials  are  used  as 
preventive  therapy  to  prevent  the  onset 
of  active  disease.  Because  of  the  toxicity 
associated  with  the  antimicrobials, 
preventive  therapy  may  not  be 
appropriate  for  all  infected  individuals. 
Various  factors  are  considered  to 
determine  whether  an  infected 
individual  is  an  appropriate  candidate 
for  preventive  therapy  (e.g.,  age, 
immune  status,  how  recently  the 
infection  occurred,  and  other  high-risk 
factors  associated  with  TB)  (Ex.  7-52, 
pg.  17).  Isoniazid  is  currently  the  only 
drug  that  has  been  well  tested  in 
humans  for  its  efficacy  as  preventive 
therapy  (Ex.  7-50,  pg.  61).  However, 
serious  side  effects  may  result  from 
isoniazid.  A  study  in  Nbw  Yorlf  for  the 
years  1991  to  1993  examined  cases  of 
hepatitis  induced  by  isoniazid 
preventive  therapy.  In  this  study,  10 
patients  undergoing  preventive  therapy 
for  TB  were  identified  at  a  transplant 
center.  Eight  of  these  patients  had 
developed  hepatitis  firam  isoniazid.  Five 
received  a  liver  transplant;  the  other 
three  died  while  awaiting  a  liver  donor. 
In  addition,  one  of  the  transplant 
patients  died  after  transplantation. 
Thus,  preventive  therapy  may  carry 
considerable  risks  for  infected 
individuals. 

In  those  cases  where  isoniazid  cannot 
be  tolerated  by  the  patient  or  where  it 
is  suspected  that  infection  resulted  from 
exposure  to  isoniazid-resistant  strains  of 
M.  tuberculosis,  rifampin  may  be 
recommended  for  preventive  therapy. 
Considerations  for  such  alternative  drug 
therapies  are  made  on  a  case-by-case 
basis  by  the  health  care  provider  based 
on  the  medical  and  case  history  of  the 
infected  patient  Rifampin  has  adverse 
side  effects  as  well.  However, 
preventive  therapy  using  rifempin  has 
not  been  followed  as  well  as  that 
involving  isoniazid  and  therefore,  its 
side  effects  are  less  well  characterized. 

Individuals  with  active  TB  have 
clinical  and/or  radiographic  evidence  of 
disease.  The  initial  laboratory  method 
for  diagnosing  TB  is  the  Acid  Fast 
Bacilli  (AFB)  smear.  This  is  a  quick  and 
easy  technique  in  which  body  fluids, 
typically  sputimi  samples,  from 
individuals  with  suspected  TB  are 
examined  for  mycobacteria.  Ho%vever, 
this  type  of  test  only  permits  a 
presumptive  diagnosis  of  TB  since  the 
test  cannot  distinguish  between 
tuberculosis  mycobacteria  and  other 
non-tuberoilosis  mycobacteria.  Chest  X- 
rays  may  also  be  used  to  diagnose  active 
TB;  however,  some  individuals  with  TB 
may  have  X-ray  finHingn  that  are 
atjrpical  of  those  usually  associated  with 
TB  (e.g.,  HIV  infected  individuals).  The 


diagnosis  of  clinically  active  TB  is  most 
definitively  established  by  the  isolation 
of  M.  tuberculosis  in  culture.  However, 
it  may  take  three  to  six  weeks  or  longer 
from  obtaining  a  culture  to  getting  a 
result. 

Individuals  with  active  TB  disease 
may  be  infectious,  especially  if  they  are 
untreated  or  inadequately  treated  and  if 
the  disease  is  in  the  lungs.  The  clinical 
symptoms  of  pulmonary  TB  include  loss 
of  appetite,  weight  loss,  fatigue,  fever, 
night  sweats,  melaise,  cough  with 
productive  sputum  and/or  blood,  and 
chest  pain,  llie  extent  of  the  disease 
varies  from  very  minimal  symptoms  to 
extensive  debilitating  constitutional  and 
respiratory  symptoms.  If  untreated,  the 
pulmonary  TB  follows  a  chronic  and 
progressive  course  in  which  the  tissue  is 
progressively  destroyed.  It  has  been 
estimated  that  approximately  40  to  60% 
of  imtreated  cases  result  in  death  (Exs. 
5-80,  7-50,  and  7-66).  However,  even 
among  cured  cases  of  TB,  long-term 
damage  can  result,  including  impaired 
breathing  due  to  limg  damage  (Ex.  7-50, 
pg.  31). 

Approximately  90%  of 
immtmocompetent  adults  who  are 
infected  do  not  develop  active  TB 
disease.  However,  for  10%  of  infected 
immumocompetent  adults,  either 
directly  after  infection  or  after  a  latency 
period  of  months,  yean  or  even 
decades,  the  initial  infection  progresses 
to  clinical  illness,  that  is,  active  TB  (Ex. 
4B).  The  risk  of  developing  active  TB  is 
increased  for  individuals  whose 
immune  system  is  impaired  (i.e.. 
immunocompromised).  Such 
individuals  include  persons  undergoing 
treatment  with  corticosteroid  or 
immunosuppressive  drugs  (e.g.,  persons 
with  organ  transplants  or  persons 
undergoing  chemotherapy  for  cancer), 
persons  suffering  from  malnutrition  or 
chronic  conditions  such  as  asthma  and 
emphysema,  and  persons  infected  with 
the  human  immunodeficiency  virus 
(HIV). 

The  main  first-line  driigs  currently 
used  to  treat  active  TB  are  isoniazid, 
rifampin,  pyrazinamide,  ethambutol  and 
streptomycin.  Combinations  of  these 
antimicrobials  are  used  to  attack  the 
tuberculosis  bacilli  in  the  body. 
Recommended  treatment  regimens 
include  two  or  more  drugs  to  which  the 
bacilli  are  susceptible,  because  the  use 
of  a  single  drug  can  lead  to  the 
development  of  bacilli  resistant  to  that 
drug  (Ex.  5-85).  Treatment  with  these     - 
firat-iine  drugs  involves  a  two-phase 
process:  an  initial  bactericidal  phase  for 
the  quick  elimination  of  the  bulk  of 
baciUi  from  most  body  sites  and  a 
longer-term  sterilizing  phase  for 
eliminating  the  remaining  bacilli. 
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Different  regimes  of  drug  treatment  (i.e., 
the  types  of  drugs  and  frequency  of 
administration)  are  recommended 
depending  on  the  medical  history  of  the 
patient  involved  and  the  results  of  drug 
susceptibility  testing.  The  U.S.  Public 
Health  Service  has  recommended 
options  for  the  initial  therapy  and 
dosage  schedules  for  the  treatment  of 
drug-susceptible  TB  (Ex.  4B).  While 
these  antimicrobials  are  effective  in  the 
treatment  of  active  TB,  some  of  these 
drugs  also  have  toxic  potential.  Adverse 
side  effects  of  these  drugs  include 
hepatitis,  peripheral  neuropathy,  optic 
neuritis,  ototoxicity  and  renal  toxicity 
(Ex.  7-93).  Thus,  patients  undergoing 
TB  therapy  must  also  be  monitored  for 
drug  toxicity  that  may  occur  from  anti- 
tuberculosis drugs. 

Individuals  with  active  disease  who 
are  infectious  may  need  to  be 
hospitalized  in  order  to  provide 
isolation  so  that  they  will  not  infect 
other  individuals.  After  the  initiation  of 
treatment  for  active  TB,  improvement  of 
the  disease  can  be  measured  through 
clinical  observations  such  as  loss  of 
fever,  reduction  in  coughing,  increased 
appetite  and  weight  gain.  A  reduction  in 
the  number  of  bacilli  in  sputum  smeara 
also  indicates  improvement.  Three 
consecutive  negative  sputum  smears 
generally  indicate  that  the  individual  is 
no  longer  infectious.  However, 
decisions  about  infectiousness  are 
usually  determined  on  a  case-by-case 
basis  ^er  taking  a  number  of  factora 
into  consideration,  such  as  the  presence 
of  cough,  the  positivity  of  sputum 
smears,  and  the  status  or  response  to 
chemotherapy.  Although  no  longer 
infectious  to  other  individuals,  the 
individual  undergoing  treatment  still 
has  tuberculosis  disease  and  must 
continue  treatment.  Discontinuing  or 
erratically  adhering  to  the  treatment 
regime  can  allow  some  of  the  bacilli  to 
survive  such  that  the  individual  will  be 
at  risk  of  becoming  ill  and  infectious 
again  (Ex.  7-52,  p.  25). 

Not  all  strains  of  the  tuberculosis 
bacilli  are  susceptible  to  all  of  the 
antimicrobials  used  to  treat  TB.  In  some 
instances,  drug-resistant  forms  of  M. 
tuberculosis  may  emerge.  Drug 
resistance  may  emerge  by  1  of  3 
mechanisms  (Exs.  5-85;  7-50,  pp.  44- 
47).  Drug-resistant  TB  may  occur 
naturally  from  random  mutation 
processes,  i.e.,  primary  resistance.  In 
addition,  drug-resistant  TB  may  result 
due  to  inadequate  or  erratic  treatment, 
i.e.,  acquired  resistance.  In  these  cases, 
erratic  or  inadequate  treatment  allows 
the  tuberculosis  bacilli  to  become 
resistant  to  one  or  several  of  the  drugs 
being  used.  Finally,  drug-resistant  1^ 
miay  result  due  to  the  active 


transmission  of  drug-resistant  TB  from 
an  individual  already  infected  with 
drug-resistant  strains  of  the  tuberculosis 
bacteria,  i.e.,  transmitted  resistance.  In 
recent  years,  drug-resistant  forms  of  TB 
have  emerged  that  are  resistant  to  two 
or  more  of  the  first-line  drugs  used  to 
treat  TB,  such  as  isoniazid  and  rifampin, 
two  of  the  most  effective  anti-TB  drugs. 
These  drug-resistant  forms  of  the 
disease  are  referred  to  as  multidrug- 
resistant  TB  or  MDR-TB.  MDR-TB 
represents  a  significant  form  of  drug- 
resistant  TB  from  a  public  health 
standpoint,  since  its  resistance  to  the 
first-line  drugs  used  for  therapy 
complicates  finding  adequate  therapy 
regimens  that  will  control  the  bacilli's 
growth. 

Treatment  of  drug-resistant  TB  is 
determined  on  a  case-by-case  basis, 
using  information  from  the  patient's 
medical  history  and  drug  susceptibility 
testing.  The  recommended  course  of 
treatment  will  vary  depending  on  the 
drugs  to  which  the  bacilli  are 
susceptible.  Compared  to  conventional 
TB  drug  therapy,  MDR-TB,  in  general, 
requires  more  complex  interventions, 
longer  hospitalization  and  more 
extensive  laboratory  monitoring.  The 
risk  of  death  from  such  infections  is 
markedly  increased.  For  example,  from 
January  1990  through  September  1992. 
the  CbC  investigated  eight  outbreaks  of 
MDR-TB.  In  these  outbreaks,  253 
patients  were  infected,  of  whom 
approximately  75%  died  (Ex.  3-38-A). 
Many  of  these  were 
immimocompromised  due  to  infection 
with  HIV.  The  interval  from  the  time  of 
TB  diagnosis  to  the  time  of  death  ranged 
from  4  to  16  weeks,  with  a  median  time 
of  8  weeks. 

Factors  Affecting  Transmission 

A  ntmibOT  of  factora  can  influence  the 
likelihood  of  acquiring  a  tuberculosis 
infection:  (1)  The  probability  of  coming 
into  contact  with  an  individual  with 
infectious  TB,  (2)  the  closeness  of  the 
contact.  (3)  the  dtiration  of  the  contact, 
(4)  the  nimiber  of  tuberculosis  bacilli  in 
the  air,  and  (5)  the  susceptibility  of  the 
uninfected  individual.  Several 
environmental  conditions  can  influence 
the  likelihood  of  infection.  For  example, 
the  volume  of  shared  air  space,  the 
amount  of  ventilation,  the  presence  or 
absence  of  sunlight,  the  humidity  and 
the  crowded  natvu«  of  the  living 
quarters.  These  types  of  factors  will 
affect  the  probability  of  acquiring  a 
tuberculosis  infection  after  being 
exposed  to  an  individual  with  infectious 
TB.  MDR-TB  is  not  more  contagious 
than  drug-susceptible  forms  of  the 
disease.  However,  due  to  time  dela3f8  in 
diagnosing  resistance  patterns  and 


initiating  adequate  treatment, 
individuals  with  active  MDR-TB  may 
remain  infectious  for  longer  periods  of 
time.  Consequently,  the  likelihood  that 
they  will  infect  otbn'  noninfected 
indiividuals  is  increased. 

Once  infection  occun,  other  factora 
may  influence  the  probability  of 
progressiiLg  to  the  active  form  of  disease. 
As  previotisly  disctissed,  10%  of 
immunocompetent  adults  infected  with 
TB  develop  active  TB.  Three  to  five 
percent  of  untreated  immunocompetent 
adults  develop  active  TB  within  the  fint 
year  after  infection  (Ex.  7-50,  pg.  30;  7- 
52).  Thus,  recently  infected  individuals 
have  the  highest  risk  of  developing 
active  TB.  This  risk  is  increased  for 
individuals  whose  immune  system  is 
impaired  (e.g.,  persons  being  treated 
with  immunosuppressive  or 
glucocorticoid  drugs,  persons  with 
chronic  conditions  such  as  asthma  or 
emphysema  or  persons  infected  with  the 
HIV).  The  probability  of  developing 
active  disease  can  also  be  influenced  by 
other  conditions  that  may  alter  immune 
function  such  as  overall  decreased 
general  health  status,  malnutritron,  and 
increasii^  age. 

The  resurgence  of  TB  in  the  United 
States  from  1985  to  1992  has  been 
attributed  to  a  number  of  interacting 
factora:  (1)  The  inadequate  control  of 
disease  in  high  prevalence  areas;  (2)  the 
increase  in  poverty,  substance  abuse, 
poor  health  status  and  crowded 
substandard  living  conditions;  and  (3) 
the  growing  number  of  inmates, 
residents  of  homeless  shelten,  elderly 
persons  in  long-term  care  fecilities. 
persons  with  HIV  infection  and 
immigrants  from  countries  with  a  high 
prevalence  of  TB  infection  (Ex.  7-50). 
This  increase  has  begun  to  decline,  with 
the  1995  case  levels  approaching  the 
1985  levels.  However,  a  main  reason  for 
this  decrease  is  the  implementation  of 
TB  control  measures,  Uke  those 
proposed  in  this  standard,  in  Selected 
areas  of  the  coimtry  such  as  New  York 
City.  OSHA  believes  that 
implementation  of  such  measures  is 
necessary  to  prevent  a  resurgent  peak 
such  as  that  observed  from  1985  to  1992 
and  to  realize  the  goal  set  out  by  the 
National  Advisory  Committee  for  the 
Elimination  of  Tuberculosis.  The 
following  discussion  describes  some  of 
the  health  effects  data  related  to 
occupational  exposure  to  TB  and 
illustrates  how  the  presence  of  TB 
control  measures  iiuQuences  TB 
infection  and  disease. 

Occupational  Exposure 

Exposure  to  TB  in  the  health  care 
setting  has  long  been  considered  an 
occupaticmal  hazard.  With  the  steady 


54176 


F»dMr«I  Regfater  /  Vol.  62.  No.  201  /  Friday,  October  17.  1997*/  Proposed  Rules 


dedioe  in  reported  TB  cases  from  1953 
to  1985.  some  o;  the  concern  for 
occupational  exposure  and  transmission 
also  declined.  However,  from  1985  to 
1992  the  number  of  reported  cases  of  TB 
inaeasad.  In  addition,  in  recent  years, 
several  outbreaks  of  TB  among  both 

Etients  and  staff  in  hospital  settings 
ve  been  reported  to  the  CDC  Thaaa 
outbreaks  have  been  attributed  to 
several  factors:  (1)  Delayed  recognition 
of  active  TB  cases.  (2)  delayed  c^ug 
susceptibility  testing.  (3)  inadequate 
isolation  of  individuals  with  active  TB 
(e.g..  lack  of  negative  pressure 
ventilation  in  isolation  rooms. 
recirc\ilation  of  unfiltered  air,  and 
allowing  infectious  patients  to  freely 
move  in  and  out  of  isolation  rooms),  and 
(4)  performance  of  high-risk  procedures 
on  infectious  individuals  under 
uncontrolled  conditions  (Ex.  7-50).  In 
addition  to  hospitals,  outbreaks  of  TB 
have  also  been  reported  among  the 
patients,  clients,  residents  and  staff  of 
correctional  fiKilities,  drug  treatment 
centan.  homeless  shelters  and  loag-term 
health  care  facilities  for  the  elderly.  The 
factors  contributing  to  the  outbreaks  in 
these  other  occupational  settings  are 
very  similar  to  those  factors  contributing 
to  the  outbreaks  in  hospital  settings  (Le.. 
delayed  recognition  of  TB  cases  and 
poor/inadequate  ventilation  for  isolation 
areas). 

The  following  is  a  discussicm  of  some 
of  the  studies  that  have  examined 
occupational  transmission  of  TB.  A 
large  proportion  of  the  available 
information  comes  from  exposures 
occurring  in  hospitals,  in  part  because 
this  occupational  setting  has  been 
recognized  for  many  years  as  an  area  of 
concern  with  regards  to  the 
transmission  of  TB.  However,  in  more 
recant  years  this  concern  has  spread  to 
otiier  occupational  settings  which  share 
factors  identified  in  the  hospital  setting 
as  contributing  to  the  transmission  of 
disease.  The  following  sections  will 
include  a  discussion  of  some  of  the 
historical  data  from  the  hospital  setting, 
as  well  as  the  more  recent  data  that  have 
been  developed  in  hospitals  and  other 
occupational  settings  where  the 
transmission  of  TB  has  occurred  as  a 
result  of  the  recent  resurgences  in  the 
number  of  active  TB  cases. 

Hospitals— Prior  to  1965 

Even  prior  to  the  recent  resurgax»  of 
TB  in  the  general  population,  studies 
have  shown  an  incr«ased  risk  of 
transmission  of  TB  to  health  care 
workers  exposed  to  individuals  with 
infectious  TB.  These  studies  clearly 
demonstrate  that  in  the  absence  of 
appropriate  TB  control  measures  (e.g.. 
lack  of  early  identification  procaduiea. 


lack  of  appropriate  engineoing 
controls),  employees  exposed  to 
individuals  %vith  infectious  TB  have 
become  infected  and  in  some  cases  have 
developed  active  disease. 

hi  1979.  Barrett-Connor  (Ex.  5-11) 
examined  the  incidence  of  TB  among 
currenUy  practicing  physicians  who 
graduated  from  California  medical 
schools  from  approximately  1950  to 
1979.  Through  mailed  questionnaires, 
physicians  were  asked  to  provide 
information  that  included  their  year  of 
graduation  from  medical  school,  BOG 
vaccination  history,  history  of  active  TB, 
results  of  their  tuberculin  skin  testing, 
and  the  number  of  patients  they  were 
exposed  to  with  active  TB  within  the 
past  year.  They  were  also  asked  to 
classify  themselves  as  tuberculin 
positive  or  negative  and  to  indicate  the 
3rear  of  the  last  negative  and  first 
positive  tuberculin  test. 

Of  the  6425  questionnaires  m<*iled 
out,  4140  responses  were  recei\    i  from 
currently  practicing  physicians.  I'welve 
percent  of  the  physicians  had  received 
the  BCC  vaccine.  Sixty-one  percent  of 
the  unimmunized  physicians,  who  also 
had  no  history  of  active  tuberculosis, 
considered  themselves  to  be  tuberculin 
negative.  A  total  of  1542  (42%)  reported 
themselves  as  having  a  positive 
response  to  the  tuberculin  skin  test, 
with  approximately  44  percent  of  those 
tuberculosis  infections  occurring  before 
entering  medical  school.  Of  those 
infections  occurring  before  entering 
medical  school,  approximately  eight 
percent  were  reported  as  having  been  a 
result  of  contact  following  work 
experimce  in  the  hospital  prior  to 
entering  medical  school.  For  those 
physicians  infected  either  during  or 
after  medical  school,  the  sources  of 
infaction  were  reported  as  occurring  as 
a  result  of  a  known  patient  contact 
(45.1%).  an  unknown  contact  (41.5%) 
and  a  non-patient  contact  (13.4%).  In 
some  cases,  the  non{>atient  contact  was 
reported  as  another  physician  or  another 
hospital  employee.  Approximately  one 
in  ten  of  the  physicians  infacted  after 
entry  into  medical  school  developed 
active  TB  disease. 

The  authors  also  examined  the 
incidence  of  infection,  measured  as  the 
conversion  rates  in  those  remaining 
negative  at  the  end  of  different  time 
intervals  (e.g.,  the  last  three  years  of 
medical  school  and  five  to  10  years  after 
graduation).  This  examination  indicated 
that  from  1950  to  1975.  there  was  a  78% 
decrease  in  tuberculin  conversion  rates 
despite  the  expanding  pool  of 
susceptible  medical  students  (i.e..  an 
increasing  number  of  medical  students 
who  were  tuberculin  negative).  Yet 
despite  this  overall  decrease  in  infiactian 


rates  over  a  25  year  period,  tuberculin 
converaion  rates  among  recent  graduates 
exceeded  1%  per  year  and  age-specific 
infection  rates  among  all  the  physicians 
studied  were  more  than  twice  that  of  the 
U.S.  population  at  comparable  ages.  The 
authors  did  not  obtain  information  from 
the  physicians  on  what  type  of  infection 
control  measures  were  being  used  in  the 
facilities  where  they  acquired  their 
infections. 

A  similar  analysis  by  Geisleler  et  al. 
(Ex.  7-46)  evaluated  the  occurrence  of 
active  tuberculosis  among  physicians 
graduating  from  the  University  of 
Illinois  medical  school  between  the 
years  1938  and  1981.  This  study,  also 
conducted  by  questionnaire,  reported 
that  among  4575  physicians  questioned, 
there  were  66  cases  of  active  TB,  of 
which  23%  occurred  after  1970.  Sixty- 
six  percent  of  the  cases  occurred  within 
6  years  of  graduation.  In  addition,  the 
authors  reported  that  in  most  years  the 
incidence  of  TB  was  greater  among 
these  physicians  than  the  general 
population. 

Weiss  (Ex.  7-45)  examined 
tuberculosis  among  student  health 
nurses  in  a  Philadelphia  hospital.  From 
1935  to  1939,  before  the  introduction  of 
anti-TB  drugs  and  the  beginning  of  the 
general  decline  of  TB  in  the  United 
States,  100%  conversion  rates  were 
observed  among  those  students  who 
were  initially  tuberculin  negative.  For 
example,  of  643  students  achnitted,  43% 
were  tuberculin  negative.  At  the  end  of 
only  4  months.  48%  were  tuberculin 
positive.  At  the  end  of  1  year,  85.9% 
were  tuberculin  positive  and  by  the  end 
of  the  third  year  100%  were  positive.  Of 
those  students  who  converted  during 
their  student  nursing  tenure, 
approximately  5  percent  developed 
active  TB  disease. 

A  decline  in  the  rate  of  infection  was 
observed  over  the  next  36  years  among 
student  nurses  at  this  hospital.  The  rates 
of  infection  were  followed  for  ten 
classes  of  student  nurses  from  1962  to 
1971.  The  students  had  littie  contact 
with  patients  during  their  first  year  but 
spent  4  weeks  of  their  second  year  of 
training  on  the  tuberculosis  wards. 
Among  those  students  initially 
tuberculin  negative,  the  average 
conversion  rate  was  4.2%  over  the  nine 
year  period,  ranging  from  0  to  10.2%.  Of 
the  students  who  converted,  0.6% 
developed  active  TB  diseese.  The 
authors  attributed  the  decreases  in 
conversion  rates  to  not  only  the  general 
decraaae  in  TB  disease  in  the 
community,  but  also  to  the  iiuseased 
efficiency  of  surveillance  of  patients 
entering  the  hospital  for  the  early 
identification  of  potential  cases  of  TB 
and  the  increased  efficiency  of  isolation 
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for  TB  patients.  Despite  the  dramatic 
decreases  in  conversion  rates  among 
these  student  nurses,  converaion  rates 
were  observed  at  levels  as  hi^  as  10% 
for  a  given  year,  indicating  that  while 
the  infection  rates  had  decreased 
substantially  since  1939.  there  still 
remained  a  significant  amount  of 
occupational  transmission  of  TB  in 

1971.  Moreover,  this  study  shows  that 
short  term  exposure,  i.e.,  4  weeks,  is 
capable  of  infecting  hospital  employees. 

Similar  rates  of  conversion  among 
hospital  employees  initially  tuberculin 
negative  were  observed  in  a  1977  study 
by  Ruben  et  al.  (Ex.  7-43)  which 
analyzed  the  results  of  a  tubercidin  skin 
testing  program  31  months  after  its 
inception  at  a  univenity  hospital  in 
Pittsburgh.  Of  626  employees  who  were 
tested  twice  %vith  the  tuberctilin  skin 
test.  28  (4.5%)  converted  from  negative 
to  positive.  The  employees  were 
classified  as  either  having  a  "presumed 
high  degree  of  patient  exposure"  or  a 
"presumed  low  degree  of  patient 
exposure".  Employees  presumed  to 
have  high  patient  exposure  included 
nurses.  X-ray  and  isotope  laboratory 
p«8onnel  and  central  escort  workers. 
Employees  presumed  to  have  low 
exposure  included  secretaries,  posons 
in  housekeeping  and  dietary  work,  and 
business  ofBce,  laundry  and  central 
supply  personnel.  The  rates  of 
conversion  for  employees  with 
presumed  high  exposure  (6%)  and  for 
employees  with  presumed  low  exposure 
(8%)  were  not  significantly  difiiarent. 
However,  this  study  excluded 
physicians  and  medical  and  nursing 
students.  These  groups  of  employees 
would  also  presumably  have  had  high 
exposure  to  patients  since  they  are  often 
the  hospital  staff  most  directiy  involved 
in  administering  patient  care.  Had  these 
employees  been  included  the  number  of 
converaions  among  emplojrees  with 
presumably  high  exposure  may  have 
been  significanUy  increased. 

The  study  was  not  designed  to 
determine  the  source  of  exposure  for 
any  of  the  employees  who  converted. 
However,  the  authors  suggested  that  the 
high  level  of  conversions  among  those 
employees  with  presumed  low  exposure 
to  patients  may  have  resulted  from 
exposures  at  home.  A  maiority  of  this 
group  was  comprised  of  housekeeping 
staff  viho  were  of  low  socio-economic 
status.  The  authors  also  suggested  that 
unrecognized  cases  of  tuberculosis  may 
be  playing  an  important  role  in  the 
occupational  transmission  of  TB  iia  j^be 
hospital. 

Unrecognized  cases  of  TB  have  heeai 
shown  to  play  a  significant  role  in  the 
outbreak  of  TB  in  a  general  hospital.  In 

1972.  Ehimkranz  and  Kickli^ter  (Ex. 


5-15)  reported  a  case  study  in  which  23 
employees  converted  after  exposure  to  a 
patient  with  an  undetected  case  of 
tuberculosis  bronchopneumonia.  In  this 
study,  the  source  case  was  an  individual 
who  was  admitted  to  the  emergency 
room  with  pulmonary  edema.  Upper 
1(^  changes  of  the  limg  were  noted  in 
the  chest  X-ray.  and  TB  was  mentioned 
as  a  possible  cause.  HoM^ever,  no 
sputtun  cytology  was  conducted.  The 
patient  spent  3  hours  in  the  emergency 
room,  57  houra  in  a  private  room  and 
another  67  hours  in  intensive  care  until 
his  death.  Treatment  of  the  patient 
included  intubation  with  an 
endotracheal  tube  and  vigorous 
nasotracheal  suctioning.  It  was  only 
upon  microscopic  examination  of  tissue 
samples  of  the  lung  and  lymph  nodes 
after  the  autopsy  of  the  p>atient  that 
tuberculosis  mycobacteria  were  ^ 
detected. 

Employees  who  worked  in  the 
emergency  room,  the  intensive  care  unit 
and  on  the  floor  of  the  private  room 
(NW  3)  and  who  were  also  tuberculin 
negative  before  the  admission  of  the 
patient,  were  retested  to  detect  possible 
conversion.  In  addition,  21  initially 
tuberculin  negative  employees  on  an 
adjacent  floor  (NW  2)  woe  also  retested. 
Of  the  121  employees  tested,  24  were 
identified  as  having  converted  to 
positive  status  (21  working  on  NW  3,  2 
working  in  the  intensive  care  unit  and 
1  working  on  NW  2).  No  conversions 
were  observed  among  those  working  in 
the  emergency  room. 

The  employees  who  were  retested 
were  classified  as  either  having  close 
contact  (e.g.,  providing  direct  care), 
little  contact  (e.g.,  more  distant  contact), 
unknown  contact  (e.g.,  no  record  or 
recollection  of  contact)  or  indirect 
contact  (e.g.,  in  the  same  room  a  day  or 
two  after  the  patient's  stay).  Converaions 
occurred  in  50%  (13  of  26)  of  those 
employees  with  close  contact,  18.5%  (6 
of  33)  of  those  with  littie  contact.  21.4% 
(3  of  14)  of  those  with  imknown  contact 
and  3.7%  (1  of  29)  of  those  with  indirect 
contact 

While  the  majority  of  conversions 
seems  to  have  occurred  in  those 
employees  on  NW  3  who  had  close  or 
little  contact,  there  also  woe  employees 
with  more  distant  contact  who  were 
infected.  An  analysis  of  the  ventilation 
of  NW  3  indicated  that  the  central  air 
conditioning  recycled  70%  of  the  air 
with  no  hi^  efficiency  fih^  and  no 
record  of  balancing  the  air  conditioning 
system,  thus  allowing  the  air  from  the 
patients'  rooms  to  mix  with  and  return 
to  the  central  cxirridor  air.  In  addition, 
smoke  tube  tests  detected  direct  air  flow 
bom  the  patients'  rooms  to  the  hall 
corridor.  Perhaps  the  more  important 


fector  was  that  the  patient  was  not 
diagnosed  with  infectious  TB  until  aftn 
his  death,  by  which  time  he  had  already 
infected  24  employees. 

These  earlier  studies  illustrate  thtt 
despite  the  decrease  in  TB  morbidity 
since  the  advrat  of  anti-tuberculosis 
drugs  in  the  1940's,  occupational 
transmission  of  TB  continues  to  be  a 
problem.  In  addition,  while  many 
improvements  have  been  made  in 
infection  control  procedures  for  TB  in 
hospitals,  evidence  of  occupational 
transmission  of  TB  continues  to  be 
reported. 

Hoqritals— 1985  to  Present 

As  discussed  above,  the  transmission 
of  TB  has  been  well  established  as  an 
occupational  hazard  in  the  hospital 
setting.  Many  improvements  were  made 
in  infection  control  practices.  However, 
the  resurgence  in  TB  from  1985  to  1992 
has  iHought  to  attention  the  feet  that 
many  TB  control  measures  have  not 
been  implemented  or  have  been 
inadequately  applied.  These  studies 
demonstrate  that  TB  continues  to  be  an 
occupational  hazard  in  the  hospital 
setting.  In  addition,  similar  to  the  earlier 
studies,  the  more  recent  data  show  that 
the  lack  of  early  identification 
procedures  and  the  lack  of  appropriate 
ventilation,  performance  of  high-hazard 
procedures  under  uncontrolled 
conditions  and  the  lack  of  ^propriate 
respiratory  protection  have  resulted  in 
the  infaction  of  employees  and  in  some 
cases  the  development  of  active  disease. 
The  more  current  outln'eaks  are  even 
more  troubling  due  to  the  emergence  (A 
multidrug-resistant  forms  of  TB  disease, 
ivhich  in  some  cases  have  resulted  in 
fetality  rates  approaching  75%. 

In  a  1985  study.  Chan  and  Tabak  (Ex. 
7-3)  investigated  the  risk  of  TB 
infection  among  physicians  in  training 
at  a  Miami  hospital.  In  this  study  a 
survey  was  conducted  among  665 
physicians  in  training  who  were  in  their 
first  four  years  of  postgraduate  training. 
Only  404  responded  to  the  survey,  of 
which  13  were  illegible.  Another  72 
were  excluded  because  they  had 
received  the  BCC  vaccination.  Of  the 
remaining  319  physicians,  55  woe 
tuberculin  positive. 

Of  the  279  who  were  tuberculin 
negative  at  the  beginning  of  dieir  post 
graduate  training,  15  vrere  excluded 
because  they  had  more  than  four  yem 
of  training  and  43  were  excluded 
because  they  had  not  had  rep>eat  skin 
tests.  Of  the  221  remaining  available  far 
evaloation,  15  converted  to  positive 
tuberculin  status,  of  which  two 
developed  active  disease. 

The  overall  conversion  rate  for  these 
physicians  was  6.79%.  In  addition,  the 
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authors  observed  a  positive  correlation 
between  the  rate  of  conversion  and  the 
duration  of  postgraduate  training.  The 
conversion  rate  increased  with  the 
duration  of  training,  beginning  with  a 
cumulative  percentage  of  conversion  of 
2.06%  in  the  first  year,  8.62%  in  the 
2nd  year,  11.11%  in  the  third  year  and 
14.29%  in  the  fourth  year,  restilting  in 
a  linear  conversion  rate  of  3.96%  per 
year.  As  noted  by  the  authors,  this  linear 
increase  suggests  the  hospital 
environment  as  the  soun»  of  the 
infection.  In  addition,  the  prevalence 
rate  of  conversions  in  the  hospital 
(17.24%)  was  much  higher  than  would 
have  been  expected  in  the  community 
for  individuals  of  the  same  age. 

The  authors  suggested  that  these  high 
rates  of  conversion  may  have  been  a 
result  of  the  tact  that  the  hospital  in  this 
study  encounters  5  to  10  times  more 
active  TB  cases  than  most  other  urban 
hospitals.  In  addition,  the  physicians  in 
training  also  are  expected  to  be  the  first 
in  line  to  perform  physical  evaluations 
and  evaluate  body  fluids  and  secretions. 
While  the  authors  did  not  go  into  detail 
about  what,  if  any.  TB  infection  control 
precautions  were  taken  by  these 
physicians  in  training,  thsydid  note 
that  the  evaluation  of  body  fluids  and 
secretions  was  often  done  in  poorly 
ventilated  and  ill-equipped  laboratories. 

Increased  rates  of^conversion  were 
observed  among  employees  in  a  New 
Orleans  hospital  in  a  1986  study  by 
Ktsanes  et  al.  (Ex.  7-6).  Similar  to 
Miami,  New  Orleans  also  has  a  high  rate 
of  TB  in  the  commimity.  This  study 
examined  the  skin  test  conversions 
among  a  cohort  of  550  new  employees 
who  were  followed  for  five  years  after 
assignment  to  the  adult  inpatient 
services.  Of  these  550  employees  who 
were  initially  tuberculin  negative,  17 
converted  to  positive  status  over  the 
five-year  study  period,  resulting  in  an 
overall  five-year  cumulative  conversion 
prob^ility  of  5.2%. 

Regression  analyses  were  done  to 
examine  potential  contributing  factors. 
Factors  examined  in  the  regression 
model  included  race,  job,  age  at 
employment,  and  department.  Only  race 
(Le.,  black  vs.  white  employees)  and  job 
(i.e.,  nursing  vs.  other  jobs)  were  found 
to  be  associated  with  skin  test 
conversion.  To  further  examine  the 
potential  job  effect,  conversions  among 
blacks  in  nursing  and  blacks  in  other 
jobs  were  compared.  Overall,  the 
cumulative  probability  of  converting 
was  higher  among  blacks  in  nursing, 
suggesting  that  the  acquired  infections 
resulted  from  employment  at  the       * 
hospital  rather  than  from  the 
community  at  large.  The  authors  thus 
concluded  that  there  is  an  increased  risk 


of  occupational  transmission  of  TB  in 
TB-prevalent  areas  for  those  in  close 
patient  contact  jobs. 

In  1989,  Haley  et  al.  (Ex.  5-16) 
conducted  a  case  study  of  a  TB  outbreak 
among  emergency  room  personnel  at  a 
Texas  hospital.  In  this  study,  a  70  year 
old  male  diagnosed  with  pulmonary  TB 
and  undergoing  treatment  was  diverted, 
due  to  respiratory  arrest,  to  Parkland 
Memorial  Hospital  while  in  route  to 
another  hospitial.  The  man  was  admitted 
to  the  emergency  room  for 
approximately  4  hours  until  he  was 
stabilized.  Afterwards,  the  patient  was 
placed  in  an  intensive  care  unit,  where 
he  remained  for  2  months  until  his 
death. 

Six  cases  of  active  TB  developed 
among  emergency  room  employees  after 
exposure  to  the  TB  patient,  i.e.,  the 
index  case.  Five  of  these  were  among 
nurses  who  recalled  contact  with  the 
index  patient  and  a  sixth  case  was  an 
orderly  who  may  have  been  infected 
from  one  of  the  employee  TB  cases.  In 
addition,  a  physician  exposed  while 
administering  treatment  in  the  intensive 
care  unit  also  develoi}ed  active  disease. 
Skin  test  conversions  were  evaluated 
for  the  153  employees  of  the  emergency 
room.  Of  112  previously  negative 
employees,  16  had  positive  skin  tests, 
includiing  5  nurses  diagnosed  with 
active  TB.  Fifteen  of  the  conversions 
were  a  result  of  exposiue  to  the  index 
case.  Skin  tests  were  also  evaluated  for 
physicians  in  the  intensive  care  unit  Of 
21  resident  physicians,  two  of  whom 
had  intubated  the  index  patient,  five 
had  newly  positive  reactions  to  the 
tuberculin  skin  tests.  One  of  the 
remaining  three  residents  later 
developed  active  disease. 

The  authors  attributed  the  outbreak  to 
several  factors.  First,  the  index  case  had 
a  severe  case  of  pulmonary  TB  in  which 
he  produced  copious  amounts  of 
sputum.  Second,  sixty  percent  of  the 
emergency  room  air  was  recirculated 
without  filtration  adequate  to  remove 
TB  bacilli,  allowing  for  the  recirculation 
of  contaminated  air.  Fiitally,  employees 
in  the  emergency  room  were  provided 
surgical  masks  that  were  ineffective  for 
protecting  against  transmission  of 
airborne  TB  droplet  nuclei.  This  study 
illustrates  that  the  lack  of  effective 
measures  for  controlling  TB 
transmission  can  result  in  the  infection 
and  development  of  active  disease  in  a 
relatively  high  number  of  employees 
even  after  exposure  to  only  one  case  of 
active  TB. 

Similarly,  the  lack  of  effiective 
controls  while  performing  high-hazard, 
cough-inducing  procedures  on 
individuals  with  infiBctious  TB  has  also 
been  shown  to  result  in  an  increased 


risk  of  TB  transmission.  A  1990  report 
by  Malasky  et  al.  (Ex.  7-41)  investigated 
the  potential  for  TB  transmission  from 
high-hazard  procedures  by  examining 
tuberculin  skin  test  conversion  rates 
among  pulmonary  physicians  in 
training.  In  this  study,  questionnaires 
were  sent  annually,  for  3  years,  to 
training  programs  located  in  the  top  25 
cities  for  TB  in  1983.  The  purpose  of  the 
study  was  to  compare  the  conversion 
rates  of  pulmonary  disease  fellows  to 
the  conversion  rates  of  infectious 
disease  fellows.  It  was  presumed  that 
both  groups  have  contact  with  patients 
with  TB  but  that  pulmonary  disease 
fellows  are  usually  more  involved  with 
invasive  procedures  such  as 
bronchoscopies.  Information  requested 
on  the  questionnaires  included  the  type 
of  fellowship  (i.e.,  pulmonary  or 
infectious  disease  fellow),  prior 
tuberculin  skin  test  status,  tuberculin 
status  by  the  Mantoux  technique  at  the 
end  of  the  3  year  fellowship  program, 
history  of  BOG  vaccination,  age,  sex  and 
ethnicity.  In  addition,  the  pulmonary 
disease  fellows  were  asked  to  give 
information  on  the  number  of 
bronchoscopies  they  performed  and 
their  use  of  masks  during  the  procedure. 

Fourteen  programs  submitted  dati 
that  were  usable.  Only  programs  that 
had  both  pulmonary  and  infectious 
disease  fellows  in  the  same  system  were 
used  for  the  study.  From  this 
information,  it  was  observed  that  7  of  62 
(11%)  of  t^e  pulmonary  fellows  at  risk 
converted  their  tuberculin  skin  test  from 
negative  to  positive  during  the  two  year 
training  period.  In  contrast,  only  1  of  42 
(2.4%)  of  the  infectious  disease  fellows 
converted.  The  expected  conversion  rate 
frt)m  previous  surveys  was  2.3%.  In 
addition,  the  pulmonary  disease  fellows 
were  grouped  according  to  tuberculin 
skin  status.  Skin  test  status  was 
evaluated  for  its  relationship  to  the 
number  of  bronchoscopies  performed 
and  the  pattern  of  mask  usage.  No 
correlations  were  found  with  these 
fectors  and  tuberculin  skin  status  at  the 
end  of  the  fellowship.  The  authors 
suggested  that  the  lack  of  correlation 
between  mask  usage  during 
bronchoscopies  and  skin  test  conversion 
implies  that  masks  worn  by  physicians 
may  be  inadequate.  While  little 
information  was  presented  to  evaluate 
this  suggestion,  the  study  does  suggest 
that  high-hazard  procedures  such  as 
bronchoscopies  that  induce  coughing, 
performed  under  uncontrolled 
conditions,  present  a  risk  for  TB 
transmission. 

Pearson  et  al.  (1992)  conducted  • 
case-control  study  to  investigate  the 
fectors  associated  with  the  development 
of  MDR-TB  among  patients  at  a  New 


York  City  hospital  (Ex.  5-24).  As  a  part 
of  this  study,  tuberculin  skin  test 
conversion  rates  were  compared  among 
health  care  workers  assigned  to  wards 
where  patients  with  TB  were  frequently 
admitted  (e.g.,  HIV  unit,  general  medical 
ward,  respiratory  therapy)  or  rarely 
admitted  (operating  room,  orthopedic 
ward,  outpatient  clinic,  psychiatry 
ward).  In  addition,  infection  control 
procedures  and  ventilation  systems 
were  evaluated. 

Of  79  health  care  workers  who  were 
previously  negative,  12  (15%)  had 
newly  positive  skin  tests.  Those  health 
care  workers  who  were  assigned  to 
wards  where  patients  with  TB  were 
frequently  adioitted  were  more  likely  to 
have  skin  test  conversions  (i.e.,  11  of  32) 
than  health  care  workers  assigned  to 
wards  where  patients  with  TB  were 
rarely  admitted  (i.e.,  1  of  47). 

Evaluations  of  the  infection  control 
procedures  and  ventilation  systems 
revealed  that  patients  who  were 
receiving  isolation  precautions  for 
suspected  or  confirmed  TB  were 
allowed  to  go  to  common  areas  if  they 
wore  a  surgical  mask.  However,  many  of 
the  patients  did  not  keep  their  masks  on 
when  out  of  their  rooms.  In  addition, 
neither  the  isolation  rooms  nor  rooms 
used  for  cough-inducing  procedures 
were  under  negative  pressure,  thus 
allowing  contaminated  air  to  exhaust  to 
the  adjacent  corridors. 

Edlin  et  al.  (1992)  (Ex.  5-9) 
investigated  an  oudueak  of  MDR-TB  in 
a  New  York  hospital  among  patients 
with  acquired  immimodeficiency 
syndrome  (AIDS).  This  study  compared 
the  exposiue  period  of  AIDS  patients 
diagnosed  with  MDR-TB  to  the 
exposure  period  of  AIDS  patients  with 
drug-susceptible  TB.  The  date  of 
diagnosis  was  defined  as  the  date  the 
sputtun  sample  was  collected  from 
which  tuberculosis  bacteria  were  grown 
in  culture.  Patients  were  assumed  to  be 
infectious  two  weeks  before  and  two 
weeks  after  the  date  of  diagnosis.  The 
period  of  exposure  was  the  period  in 
which  the  patient  may  have  been 
infected  with  TB.  Because  of  the  rapid 
progression  frt>m  infection  to  disease, 
the  exposure  period  was  defined  as  6 
months  preceding  the  date  of  diagnosis, 
excluding  the  last  two  weeks. 

The  patients  with  MDR-TB  were 
foimd  to  be  more  likely  to  have  been 
hospitalized  diuing  their  exposure 
periods.  Those  who  were  hospitalized 
wme  more  likely  to  have  been  on  the 
same  ward  and  on  the  same  day  as  a 
pafient  with  infectious  TB  and  were 
more  likely  to  have  been  near  a  room 
housing  an  infectious  patient 
Examination  of  the  infectious  patients' 
rooms  revealed  that  only  1  of  16  rooms 


had  negative  pressure.  Based  on  this 
evidence,  the  authors  concluded  that 
the  observed  cases  of  MDR-TB  were  a 
likely  result  of  infections  acquired  in 
the  hospital  (i.e.,  primary  TB)  rather 
than  as  a  result  of  the  reactivation  of 
infections  acquired  in  the  past  The 
authors  attributed  these  nosocomial 
infBctions  to  the  lack  of  adherence  to 
recommended  infection  control 
procedures. 

While  the  primary  focus  of  this  study 
was  to  investigate  the  transmission  of 
TB  among  patients,  the  increased 
likelihood  of  nosocomial  infections 
among  patients  in  the  hospital  would 
seem  equally  likely  to  apply  to  health 
care  woikera  worldng  in  the  same 
environment.  A  survey  of  tuberculin 
skin  test  conversions  revealed  an  18% 
conversion  rate  for  health  care  workers 
who  previously  had  negative  skin  tests 
and  were  present  during  this  outbreak  of 
MDR-TB.  Although  no  statistics  were 
reported,  the  authors  stated  that  the 
pattern  of  skin  test  converaions 
suggested  an  ongoing  risk  over  time 
rather  than  a  recent  increase  during  the 
outbreak  period. 

Based  on  an  earlier  1990  report  from 
the  CDC  (Ex.  5-22),  Beck-Sague  et  al. 
1992  (Ex.  5-21)  conducted  a  case- 
control  study  to  investigate  an  outbreak 
of  MDR-TB  among  the  staff  and  patients 
in  a  HIV  ward  and  clinic  of  a  Miami 
hospital.  As  part  of  the  overall  study  the 
authors  compared  the  skin  test 
conversion  rates  of  health  care  workere 
in  the  HIV  ward  and  clinic  to  the  skin 
test  conversion  rates  of  health  care 
workera  in  the  thoracic  surgery  ward 
where  TB  patients  were  rarely  seen.  In 
addition,  the  authon  also  evaluated  the 
relationship  between  the  presence  of 
patients  %vith  infectious  MDR-TB  and 
patients  with  infectious  drug- 
susceptible  TB  on  the  HIV  ward  and  the 
risk  of  skin  test  converaion  among  the 
HTV  ward  health  care  workers.  Infection 
control  procedures  in  the  HIV  ward  and 
clinic  were  also  examined. 

All  patients  with  suspected  or 
confirmed  TB  were  placed  in  isolation. 
However,  some  patients  whose 
complaints  were  not  primarily 
pulmonary  and  whose  chest  X-rays  were 
not  highly  suggestive  of  TB  were  not 
initially  suspected  of  TB  and  were  not 
placed  in  isolation.  Patients  who  were 
admitted  to  isolation  rooms  were 
allowed  to  leave  TB  isolation  7  days 
after  the  initiation  of  chemotherapy 
regardless  of  clinical  or  bacteriologic 
response.  Thus,  in  some  instances, 
patients  with  MI»-TB  were  allowed  to 
leave  isolation  while  they  were  still 
infactious,  before  drug  resistance  was 
recognized.  In  addition,  patients  in 
isolation  rooms  sometimes  left  the  doors 


open,  left  their  rooms,  and/or  rei 
their  masks  while  outside  their  rooms. 
Patients  with  TB  who  were  readmitted 
to  the  HIV  ward  and  who  were  receiving 
anti-TB  drugs  were  not  admitted  to 
isolation.  In  some  cases,  these  patients 
were  later  found  to  have  infectious 
MDR-TB. 

An  environmental  assessment  of  the 
ventilation  revealed  that  among  23 
rooms  tested  with  smoke  tubes,  6  had 
positive  pressure  and  many  of  the  rooms 
under  negative  pressure  varied  from 
negative  to  positive  de[>ending  on  the 
fan  setting  and  whether  the  bathroom 
door  was  open.  Aerosolized 
pentamidine  administration  rooms  were 
also  found  to  have  positive  pressure 
relative  to  adjacent  treatment  areas.  In 
addition,  the  sputum  induction  rooms 
were  found  to  recirculate  air  beck  to  the 
HIV  clinic. 

Sldn  test  converaions  were  evaluated 
for  all  health  care  workers  (i.e.,  nurses 
and  clerical  staff)  who  tested  negative 
on  the  tuberculin  skin  test  bef^v  the 
outbreak  period,  March  1988  through 
April  1990.  Health  care  worken  on  the 
HIV  ward  and  in  the  HTV  clinic 
exhibited  a  significantly  higher  rate  of 
skin  test  converaion  than  health  care 
worken  on  the  thoracic  siugery  ward 
(e.g.,  13/39  vs.  0/15).  Ten  of  the 
converaions  occurred  among  the  28 
health  care  workere  in  the  ¥SV  ward. 
Among  these  health  care  workera,  the 
authora  reported  a  significant 
correlation  between  the  risk  of  infection 
in  health  care  workera  and  the  number 
of  days  that  patients  with  infectious 
MDR-TB  were  hospitalized  on  the  HIV 
ward.  No  correlation  was  observed 
between  the  risk  of  infection  among 
health  care  workera  on  the  HTV  ward 
and  the  number  of  days  that  patients 
with  infectious  drug-susceptible  TB 
Mrere  hospitalized  on  the  ward. 

Based  on  skin  test  converaions  and 
the  evaluation  of  infection  control 
practices  in  the  HTV  ward  and  clinic,  the 
authora  concluded  that  the  health  care 
workere  most  likely  were  infected  by 
patients  on  the  HTV  ward  with  MDR- 
TB.  The  fectora  most  likely  contributiiig 
to  this  increased  risk  of  infection 
included:  (1)  The  prolonged 
infectiousness  and  greater  number  of 
days  that  patients  widi  infectious  MDR- 
TB  were  hospitalized,  (2)  the  delayed 
recognition  of  TB  and  failure  to  suspect 
infectious  TB  in  patients  receiving  what 
proved  to  be  ineffiective  anti-TB 
treatment,  (3)  the  inadequate  duration 
of,  and  lapses  in,  isolation  precautions 
on  the  HIV  ward,  and  (4)  the  lack  of 
negative  pressure  ventilation  in 
isolation  and  treatment  rooms.  While 
the  evidence  in  this  study  primarily 
points  to  the  transmission  of  MIW-TB 
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from  patients  to  health  care  workns. 
many  of  the  problems  identified  %vith 
infection  control  procedures  and 
ventilation  would  also  increase  the  risk 
of  acquiring  drug-susceptible  TB. 

In  addition  to  MDR-TB  outbreak 
investigations  in  Miami,  in  1993  the 
CDC  reported  an  outbreak  in  New  York 
Qty  in  which  health  care  workers 
became  infected  after  being  exposed  to 
patients  with  MDR-TB  {Ex.  6-18).  In 
this  investigation,  for  the  period 
December  1990  through  March  1992,  32 
patients  were  identified  with  MDR-TB. 
Twenty-eight  of  these  patients  had 
docimiented  exposure  to  an 
undiagnosed  infectious  MDR-TB 
patient  while  all  of  them  were  in  the 
HTV  ward  of  the  hospital. 

During  November  1991.  health  care 
workers  who  were  assigned  to  the  HIV 
inpatient  unit  and  who  were  also 
previously  negative  on  the  tuberculin 
skin  test,  were  given  an  additional  sldn 
test.  Of  21  health  care  workers  tested.  12 
(57%)  ha^  converted  to  positive  statxis 
(7  nurses,  4  aides  and  1  clerical  worker). 
None  of  the  health  care  workers  had 
used  respiratory  protection. 

An  investigation  of  infection  control 
practices  revealed  that  of  32  patients 
with  MDR-TB.  16  were  not  initially 
suspected  of  TB  and  in  these  cases 
isolation  precautions  either  were  not 
used  or  were  instituted  late  during  the 
patients'  hospitalization.  In  addition. 
patients  who  were  admitted  to  isolation 
frequently  left  their  rooms  and  when  in 
their  room  the  doors  were  frequently  left 
open.  Moreover,  all  rooms  were  found 
to  be  under  positive  pressure  relative  to 
the  hall.  Thus,  similar  to  the  findings  in 
Miami,  the  results  of  this  study  indicate 
that  the  inability  to  properly  isolate 
individuals  with  MDR-TB  and  also  the 
use  of  inadequate  respiratory  protection 
may  increase  the  risk  of  infection  among 
health  care  workers. 

Undiagnosed  cases  may  also  present  a 
significant  source  for  occupational 
transmission  of  TB.  A  case  study  by 
Cantanzaro  (Ex.  5-14)  described  an 
outbreak  of  TB  infection  among  hospital 
staff  at  a  San  Diego  hospital  where  the 
hospital  staff  were  exposed  to  a  single 
patient  with  unuiagnosed  TB.  In  this 
case,  a  64  year  old  man  suffering  from 
generalized  seizures  was  transferred 
from  a  local  jail  to  the  emergency  room 
and  later  admitted  to  a  four  bed 
intermediate  care  unit.  While  in  the 
intermediate  care  unit  he  was  treeted 
with  anticonvulsants  but  continued  to 
have  seizures  accompanied  with 
vomiting.  He  was  therefore  placed  in 
intensive  care  where  he  underwent  a 
variety  of  procedures  including 
bronchoscopies  and  endotracheal 
-intubation.  During  his  stay,  he  received 


frequent  chest  therapy  and  suctioning. 
Three  sputum  samples  were  taken  from 
the  patient  for  smears  and  cultures.  All 
AFB  smears  were  negative.  However, 
two  cultures  were  positive  for 
tuberculosis. 

Despite  the  presence  of  positive 
cultures  the  patient  was  not  diagnosed 
with  active  TB.  The  problem  was  not 
recognized  imtil  a  physician  on  staff 
later  developed  symptoms  of  malaise 
and  slight  cough  and  requested  a 
tuberculin  skin  test  and  was  found  to  be 
positive.  Because  the  physician  had 
been  tuberculin  negative  S  months 
earlier,  a  contact  investigation  was 
initiated.  As  a  part  of  this  investigation, 
all  employees  who  previously  had 
negative  tuberculin  tests  and  who  also 
worked  in  the  intermediate  and 
intensive  care  units  where  the  patient 
had  been  treated  were  given  repeat  skin 
tests.  Of  45  employees  who  previously 
had  negative  tuberculin  sldn  tests,  14 
(31%)  converted  to  positive  status  (6 
physicians,  3  nurses,  2  respiratory 
therapists  and  1  clerk).  Ten  of  Jjiese 
conversions  were  among  the  13 
previously  tuberculin  negative  staff 
members  who  were  present  at  the  time 
bronchoscopies   were   conducted   (10/ 
13=76.9%).  Four  of  the  conversions 
were  among  32  susceptible  staff 
members  who  were  not  present  at  the 
bronchoscopies  (4/32=12.5%).  The 
author  thus  concluded  that  being 
present  during  the  bronchoscopy  of  the 
patient  was  a  major  risk  factor  in 
acquiring  the  TB  infection.  However, 
the  evidence  did  not  show  a  significant 
correlation  between  skin  test  conversion 
and  the  type  of  exposure,  i.e..  close 
(administered  direct  contact)  versus 
casual  (in  the  room)  contact.  Thus, 
people  who  were  present  in  the  room 
during  the  bronchoscopy  had  an  equal 
risk  of  infection  as  those  administering 
direct  patient  care,  presumably,  as  the 
author  suggests,  because  droplet  nuclei 
can  disperse  rapidly  throughout  the  air 
of  a  room. 

Similarly,  Kantor  et  al.  (Ex.  5-18) 
reported  an  outbreak  of  TB  infection 
among  hospital  staff  exposed  to  a  single 
imdiagnosed  case  of  TB.  The  index  case 
in  this  investigation  was  a  50  vear  old 
man  who  was  admitted  for  lung  cancer 
and  was  receiving  chemotherapy, 
steroids  and  radiation  treatment.  After  a 
month  of  treatment,  the  patient 
complained  of  a  cough  and  chest  pain 
and  was  found  to  have  emphysema 
requiring  additional  drug  treatment  and 
a  chest  tube.  However,  even  after  the 
emphysema  resolved,  the  patient 
complained  of  weakness,  loss  of 
appetite  and  fever.  A  sputum  culture 
and  smear  were  conducted  for 
mycobacteria  and  found  to  be  negative. 


Lung  X-rays  were  found  to  be  irregular 
but  were  attributed  to  the  lung  cancer. 
Upon  his  death  the  autop>sy  revealed 
extensive  necrosis  in  the  lung  but 
tuberculosis  was  not  suspected.  Thus, 
no  cultures  for  mycobacteria  were 
performed  and  no  infection  control 
procedures  were  initiated.  It  was  only 
upon  histological  examination  of  tissue 
samples  one  month  later  that  the 
presence  of  TB  was  confirmed.  Five 
months  later  one  of  the  staff  performing 
the  autopsy  developed  active  TB.  His 
only  history  of  exposure  was  to  the 
index  case. 

As  a  result,  a  contact  investigation 
was  initiated  for  hospital  personnel  who 
had  shared  air  with  uie  patient  during 
his  stay,  including  the  autopsy  staff.  Of 
susceptible  hospital  staff  (i.e.,  those  not 
previously  foimd  to  react  positive  to  the 
tuberculin  skin  test),  infection 
developed  in  9  of  56  (16%)  exposed 
employees  (4  autopsy  staff,  4  nursing 
staff  and  1  radiology  staff).  Only  3  of 
333  unexposed  persoimel  were  found  to 
have  converted  to  positive  tuberciilin 
status  at  the  hospital  during  the  same 
period  of  investigation,  thus  indicating 
a  17.8  fold  increase  in  the  infection  rate 
for  the  exposed  group. 

Undiagnosed  cases  of  TB  at  time  of 
autopsy  were  also  indicated  as  the  likely 
cause  for  development  of  active  TB 
among  staff  and  students  in  an  autopsy 
room  in  a  Swedish  hospital  (Ex.  5-19). 
In  this  study,  three  medical  students 
and  one  autopsy  technician,  who  were 
present  during  the  autopsy  of  a  patient 
with  previously  undiagnosed 
pulmonary  TB.  developed  active  TB. 
Both  the  medical  students  and  the 
autopsy  technician  had  previously 
received  the  BCG  vaccine  but  none  had 
any  other  known  contact  with  a 
tuberculosis  subject.  Thus,  it  was 
concluded  that  the  tuberculosis 
infections  were  most  likely  to  have  been 
transmitted  during  the  autopsy.  The 
findings  of  this  study  further  illustrate 
the  risks  that  undiagnosed  cases  of 
active  TB  present  to  health  care 
workers.  The  lack  of  recognition  of  an 
active  case  of  TB  often  results  in  a 
failure  to  initiate  appropriate  infection 
control  procedures  and  provide 
appropriate  personal  protective 
equipment.  In  addition,  this  study 
illustrates  that,  while  TB  is  most  often 
transmitted  by  individuals  with 
infectious  pulmonary  TB  who  generate 
droplet  nuclei  when  they  cough  or 
speak,  the  autopsy  procedures  on 
deceased  individuals  with  pulmonary 
TB  may  also  aerosolize  bacteria  in  the 
lungs  and  generate  droplet  nuclei. 

Exposure  during  autopsy  procedures 
was  also  suspected  as  a  possible  route 
of  TB  transmission  in  an  upstate  New 


York  Medical  Examiner's  Office  (Ex.  7- 
152).  This  Medical  Examiner's  Office 
conducted  autopsies  on  deceased 
iiunates  from  upstate  New  York  prisons. 
In  1991 ,  the  same  year  that  an  outbreak 
of  MDR-TB  occurred  among  iiunates 
from  an  upstate  New  York  prison,  the 
Medical  Examiner's  office  conducted 
autopsies  on  8  inmates  with  TB,  six  of 
whom  had  infectious  MDR-TB  at  death 
and  who  were  also  HTV  positive  and  had 
disseminated  TB  disease. 

Skin  tests  were  administered  to 
employees  who  had  worked  for  at  least 
one  month  during  1991  at  the  Medical 
Exanuner's  Office.  Among  15  employees 
who  had  originally  tested  negative  on  a 
baseline  skin  test,  2  were  found  to  have 
converted.  These  two  employees 
worked  as  morgue  assistants  and  had 
recent  documented  exposure  to  persons 
with  extensive  disseminated  MDR-TB. 
No  potential  exposure  to  TB  outside  the 
Medical  Examiner's  Office  could  be 
found. 

The  autopsy  area  of  the  office  had  a 
separate  ventilation  system.  However, 
air  was  returned  to  a  common  air 
plenum,  allowing  the  air  to  mix  between 
the  autopsy  area  and  other  areas  of  the 
office.  In  addition,  the  autopsy  room 
was  found  to  be  at  positive  pressure 
relative  to  the  adjacent  hallway. 
Employees  performing  or  assisting  at 
autopsies  on  persons  known  to  be 
infected  with  HIV  were  required  to  wear 
plastic  gowns,  latex  gloves  and  surgical 
masks.  Particulate  respirators  were  not 
reqxiired  until  November  of  1991,  after 
the  installation  of  germicidal  UV  lamps. 
However,  this  was  after  the  last  MDR- 
TB  autopsy.  This  study  suggests  that  the 
conversion  of  these  two  morgue 
assistants  occiirred  as  a  result  of 
exposure  to  aerosolized  M.  tuberculosis 
resulting  from  autopsy  procedures, 
either  as  a  result  of  participation  in  an 
autopsy  in  the  autopsy  area  or  from 
exposure  to  air  contaminated  with 
aerosolized  M.  tuberculosis  that  was 
exhausted  into  other  areas  of  the 
Medical  Examiner's  Office. 

In  addition  to  autopsy  procedures, 
other  procedures,  such  as  the  irrigation 
of  abscesses  at  sites  of  extrapulmonary 
TB,  can  result  in  the  generation  of 
droplet  nuclei.  An  outbreak 
investigation  in  an  Arkansas  hospital 
(Ex.  5-17)  reported  the  transmission  of 
TB  among  hospital  employees  exposed 
to  a  patient  with  a  tuberculous  abscess 
of  the  hip  and  thigh.  In  this  study,  the 
source  case  was  a  67  year  old  man  who 
was  admitted  to  the  hospital  with  a 
fever  of  unknown  origin  and  progressive 
hip  pain.  The  patient  did  not  present 
any  signs  of  pulmonary  TB;  however, 
the  examination  of  soft  tissue  swelling 
in  the  hip  area  revealed  an  abscess  that 


required  drainage  and  irrigation.  Due  to 
the  suspicion  of  TB,  sfyecimens  for  AFB 
smear  and  culture  were  obtained  and 
the  patient  was  placed  in  isolation. 
While  in  isolation,  drainage  from  the 
abscess  continued  and  irrigation  of  the 
abscess  cavity  was  initiated  on  an  8- 
hour  schedule.  After  four  days,  acid  fast 
bacilli  were  obiserved  in  the  AFB  smears 
and  TB  therapy  was  begun.  The  patient 
remained  in  isolation  until  his  death 
except  for  three  days  that  he  spent  in 
the  Intensive  Care  Unit  (ICU)  due  to 
high  fever. 

An  investigation  of  skin  test  surveys 
among  the  hospital  employees  revealed 
55  skki  test  conversions  among  442 
previously  nonreactive  employees  and  5 
conversions  among  50  medical  students. 
In  addition,  5  of  the  employees  who  had 
conversions  also  had  active  TB, 
including  one  who  developed  a 
tuberculous  finger  lesion  at  the  site  of  a 
needle-stick  injury  incurred  during  the 
incision  and  drainage  of  the  patient's 
abscess.  All  the  skin  test  converters, 
except  for  two,  recalled  exposiire  to  the 
source  case.  Of  the  442  susceptible 
employees,  108  worked  at  least  one  day 
on  one  of  the  floors  where  the  patient 
stayed  (i.e..  the  surgical  ward,  the 
medical  floor  of  the  patient's  room  and 
the  ICU).  Four  (80%)  of  5  surgical  suite 
employees  who  had  direct  contact  with 
the  patient  through  their  assistance  with 
the  incision  and  irrigation  of  the 
patient's  abscess  had  skin  test 
conversions.  In  addition,  28  (85%)  of  33 
employees  on  the  general  medical  floor 
and  6  (30%)  of  20  ICU  employees  had 
skin  test  conversions.  All  those 
employees  converting  recalled  exposiure 
to  the  patient,  some  of  whom  had  no 
direct  contact  with  the  p>atient. 

Environmental  studies  revealed  that 
two  of  the  areas  in  which  the  patient 
stayed  during  his  hospitalization  did 
not  have  negative  pressure.  The 
isolation  room  was  imder  positive 
pressure  relative  to  adjacent  rooms  and 
the  corridor.  In  addition,  the  patient's 
cubicle  in  the  ICU  had  neutral  pressure 
relative  to  the  rest  of  the  ICU. 
Employees  in  these  two  areas  had  skin 
test  conversions  even  in  cases  where 
there  was  no  direct  patient  contact.  The 
lack  of  negative  pressure  was  thought  to 
have  significantly  contributed  to  the 
dispersion  of  droplet  nuclei  generated 
from  the  irrigation  of  the  tuberculous 
abscess.  In  the  surgical  ward,  air  was 
directly  exhausted  to  the  outside. 
However,  all  employees  present  in  the 
surgical  ward  when  the  patient  was 
being  treated  had  direct  contact  with  the 
patient.  There  was  no  indication  that 
the  surgical  staff  had  taken  any  special 
infection  control  precautions  or  had 


worn  any  personal  protective 
equipment. 

Thus,  similar  to  other  outbreak 
investigations,  the  lack  of  appropriate 
ventilation  and  respiratory  protection 
stand  out  as  the  key  factors  in  the 
transmission  of  TB  to  employees  who 
are  exposed  to  individuals  with 
infectious  TB.  Moreover,  this  particular 
case  study  demonstrates  that  certain 
forms  of  extrapulmonary  TB  in 
conjunction  with  aerosolizing 
procedures,  e.g. ,  the  irrigation  of  a 
tuberculous  abscess,  have  the  potential 
for  presenting  significant  airborne 
exposures  to  M.  tuberculosis. 

Other  aerosolizing  procedures  have 
also  shown  evidence  of  presenting 
airborne  exposures  to  M.  tuberculosis. 
For  example,  tissue  processing  was 
associated  with  the  skin  conversion  of 
two  pathologists  working  at  a 
community  hospital  in  California  (Ex. 
6-27).  In  this  case  study,  after  autopsy, 
a  62  year  old  man  who  had  died  from 
bronchogenic  carcinoma  was  discovered 
to  have  a  caseating  lung  lesion.  A  stain 
revealed  a  heavy  concentration  of  acid- 
fast  bacilli,  which  were  identified  in 
culture  as  M.  tuberculosis.  As  a  result, 
a  contact  investigation  was  initiated. 

This  investigation  found  twenty 
employees  who  had  contact  with  the 
patient,  including  two  pathologists  and 
a  laboratory  assistant.  All  were  given  a 
tuberculin  skin  test  and  found  to  be 
negative.  However,  after  follow-up  skin 
testing  three  months  later,  the  two 
pathologists  had  converted.  Other  than 
contact  with  the  source  case,  the  two 
had  no  other  obvious  sources  of 
infection.  One  of  the  pathologists  had 
been  present  at  the  autopsy.  Both 
pathologists  were  present  when  the 
frozen  lung  sections  were  prepared. 
During  this  process,  the  lung  tissue  was 
sprayed  with  a  compressed  gas  coolant, 
which  created  a  heavy  aerosol.  Masks 
were  not  routinely  worn  during  this 
tissue  processing.  The  investigators 
suspected  that  this  aerosol  promoted  the 
transmission  of  TB  and  was  the  likely 
cause  of  the  observed  infections. 

While  much  of  the  health  effects 
literature  has  focused  on  outbreaks  of 
TB  or  MDR-TB,  a  more  recent  study 
investigated  the  status  of  infection 
control  programs  among  "non-outbreak" 
hospitahs  (Ex.  7-147).  Investigators  from 
the  Society  of  Health  care  Epidemiology 
of  America  (SHEA)  and  the  CDC 
surveyed  members  of  SHEA  to  assess 
compliance  in  the  respondents' 
hospitals  with  the  1990  CDC  Guidelines 
for  Preventing  the  Transmission  of  TB 
in  Health  Care  Facilities  for  the  years 
1989  to  1992.  The  survey  included 
questions  on  tuberculin  skin  testing 
programs  (e.g.,  frequency  of  testing. 
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positivity  at  hire,  and  percent  newly 
converted),  AFB  isolation  capabilities 
(e.g.,  negative  pressure,  air  changes  per 
hour.  HEPA  filtration)  and  respiratory 
protection. 

The  survey  showed  that  of  the  210 
hospitals  represented  by  the  SHEA 
members'  survey  results,  193  (98%) 
admitted  TB  patients  from  1989  to  1992, 
40%  of  which  had  one  or  more  patients 
with  MDR-TB.  In  addition,  the 
proportion  of  hospitals  caring  for  drug 
susceptible  TB  patients  rose  from  88% 
to  92%  and  the  proportion  of  hospitals 
caring  for  MDR-TB  patients  rose  from 
5%  to  30%.  While  the  number  of 
hospitals  caring  for  TB  patients 
increased,  the  majority  of  those 
hospitals  cared  for  a  small  number  of 
patients.  In  1992,  approximately  89%  of 
the  hospitals  reported  0  to  25  patients 
per  year,  while  approximately  5% 
reported  greater  than  100  patients  per 
year. 

Few  hospitals  reported  routine 
tuberculin  skin  testing  for  each  of  the 
years  surveyed.  For  example,  while  109 
(52%)  of  the  responding  hospitals 
reported  tuberculin  skin  test  results  for 
at  least  one  of  the  years  from  1989  to 
1992.  only  63  (30%)  reported  results  for 
each  of  these  years.  When  examining 
the  conversion  rates  over  time  from 

1989  to  1992,  the  investigators  limited 
their  analysis  to  the  63  hospitals 
reporting  skin  test  data  for  each  of  these 
4  years.  Among  these  hospitals  the 
median  percentage  of  employees  newly 
converting  to  positive  skin  test  status 
remained  constant  over  the  4  year 
period  at  approximately  0.34%  per  year 
(i.e.,  3/1000  per  year).  However,  when 
including  all  hospitaiS  in  the  analysis, 
from  1989  to  1992,  the  number  of 
hospitals  reporting  conversion  rates 
increased  firom  63  to  109  and  the 
conversion  rates  increased  from  0.26% 
(i.e.,  2/1000)  to  0.50%  (i.e.,  5/1000). 

With  regard  to  AFB  isolation 
capabilities,  62%  of  181  responding 
hospitals  reported  that  they  had 
isolation  facilities  consistent  with  the 

1990  CDC  TB  Guidelines  (i.e..  single- 
patient  room,  negative  pressure,  air 
directly  exhausted  outside,  and  >6  air 
changes  per  hour).  Sixty-eight  percent  of 
the  reporting  hospitals  had  isolation 
facilities  meeting  the  first  three  of  these 
recommendations.  For  respiratory 
protection,  the  majority  of  health  care 
workers  in  the  hospitals  used  surgical 
masks.  However,  there  was  an  increase 
in  the  use  of  dust-mist  or  dust-mist- 
tame  respirators.  The  use  of  dust-mist 
respirators  increased  from  1  to  13% 
from  1989  to  1992  and  the  use  of  dust- 
mist-fume  respirators  increased  from  0 
to  10%  for  the  same  period.  The  only 
use  of  high  efficiency  particulate  air 


(HEPA)  filter  respirators  was  by 
bronchoscopists  and  respiratory 
therapists  at  4  hospital*: 

As  a  second  phase  of  this 
investigation,  the  survey  responses  were 
analyzed  to  determine  Uie  efficacy  of  the 
TB  infection  control  programs  among 
the  member  hospitals  participating  in 
the  survey  (Ex.  7-148).  In  this  analysis, 
the  reported  conversion  rates  were 
compared  to  reported  infection  control 
measures  (i.e.,  AFB  isolation 
capabilities  and  respiratory  protection). 
For  purposes  of  comparison,  hospitals 
were  categorized  as  having  either  less 
than  or  >6  TB  patients,  less  than  or  >437 
beds,  and  admitting  or  not  admitting 
MDR-TB  patients. 

Conversion  rates  were  higher  among 
health  care  workers  from  hospitals  with 
^437  beds  than  among  health  care 
workers  from  smaller  hospitals  (0.9% 
vs.  0.6%,  p<0.05).  This  difference  was 
more  pronounced  amoKg  "higher-risk" 
health  care  workers  (i.e.,  health  care 
workers  including  bronchoscopists  and 
respiratory  therapists).  "Higher- risk" 
health  care  workers  firom  hospitals  with 
437  or  more  beds  had  a  1.9%  conversion 
rate  compared  to  a  conversion  rate  of 
0.2%  for  "higher-risk"  health  care 
workers  from  smaller  hospitals. 
Similarly,  health  care  workers  from 
hospitals  where  6  or  more  TB  patients 
were  admitted  per  year  had  higher 
conversion  rates  than  health  care 
workers  from  hospitals  with  fewer  than 
6  TB  patients  per  year  (e.g.,  1.2%  vs. 
0.6%). 

For  hospitals  with  6  or  more  TB 
patients,  conversion  rates  also  varied 
depending  on  the  level  of  TB  infection 
control  practices  that  were  in  place  in 
the  hospital.  For  example,  among 
hospitals  with  6  or  more  TB  patients 
and  whose  AFB  isolation  capabilities 
included  at  least  single-room 
occupancy,  negative  pressure  and 
directly  exhausted  air,  the  conversion 
rates  among  health  care  workers  were 
lower  than  the  conversion  rates  among 
health  care  workers  at  hospitals  with  6 
or  more  TB  patients  but  which  did  not 
have  similar  isolation  capabilities 
(0.62%  vs.  1.83%,  p=0.03).  For 
respiratory  protection,  however,  no 
differences  in  conversion  rates  were 
observed  among  heahh  care  workers 
wearing  surgical  masks  (0.94%)  and 
health  care  workers  using  submicron 
surgical  masks,  dust-mist  respirators  or 
dust-mist-fume  respirators  (0.98%). 
Very  few  survey  respondents  reported 
use  of  HEPA  fiher  respirators.  For 
example,  only  four  hospitals  reported 
use  of  any  HEPA  respirators,  and  these 
were  not  the  predominant  type  of 
respiratory  protection  used  (Ex.  7-147). 
Thus,  it  is  not  possible  to  evaluate  the 


efficacy  of  these  particulate  respirators 
in  reducing  conversion  rates  from  the 
reported  survey  data. 

For  hospitals  with  fewer  than  6  TB 
patients  or  with  fewer  than  437  beds,  no 
differences  in  conversion  rates  were 
reported  among  health  care  workers 
from  hospitals  that  had  implemented 
AFB  isolation  capabilities  such  as 
single-room  occupancy,  negative 
pressure,  or  directly  exhausted  air  and 
those  hospitals  that  had  not.  The 
investigators  suggested  that  this  finding 
may  support  contentions  that  the 
efficacy  of  TB  infection  control 
measures  vary  depending  on 
characteristics  of  the  hospital  or 
commimity  exposure.  However,  given 
the  small  sample  size  of  the  survey,  as 
well  as  the  reduced  potential  for 
exposure  in  hospitals  with  fewer  than  6 
TB  p>atients  per  year,  it  would  be 
difficult  to  detect  any  differences  in 
conversion  rates  among  health  care 
workers  from  hospitals  with  or  without 
certain  levels  of  infection  control. 
Where  more  opportimity  does  exist  for 
exposure  (e.g..  hospitals  with  >6  TB 
patients),  this  analysis  does  show  that 
the  implementation  of  TB  infection 
control  procedures  can  reduce  the 
transmission  of  TB  among  health  care 
workers. 

Hospitals — Summary 

In  sununary,  the  evidence  clearly 
shows  that  in  hospital  settings, 
employees  are  at  risk  of  occupational 
exposure  to  TB.  Various  studies  and  TB 
outbreak  investigations  have  shown  that 
employees  exposed  to  individuals  with 
infectious  TB  have  converted  to  positive 
tuberculin  skin  status  and  in  some  cases 
have  developed  active  disease.  In  these 
reports,  a  primary  factor  in  the 
transmission  of  TB  has  been  a  failure  to 
promptly  identify  individuals  with 
infectious  TB  so  that  appropriate 
infection  control  measures  could  be 
initiated  to  prevent  employee  exposure. 
In  addition,  another  major  factor 
identified  as  contributing  to 
occupational  exposures  was  the  lack  or 
ineffective  implementation  of 
appropriate  exposure  control  methods 
(e.g.,  lack  of  negative  pressure  in 
isolation  rooms,  lack  of  appropriate 
respiratory  protection  for  exposed 
employees,  performance  of  high-hazard 
procedures  under  uncontrolled 
conditions).  The  lack  of  early 
identification  and  appropriate  control 
measures  resulted  in  the  exposure  and 
subsequent  infection  of  various  hospital 
employees.  These  employees  included 
not  only  health  care  providers 
administering  direct  patient  care  to 
individuals  with  infectious  TB.  but  also 
hospital  staff  providing  support  services 
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to  the  infectious  individ\ials.  hospital 
staff  working  in  adjacent  areas  of  the 
hospital  using  shared  air,  autopsy  staff 
and  laboratory  staff  working  with 
infected  culture  and  tissue  samples. 

Other  Occupational  Settings 

While  hospitals  have  been  historically 
recognized  as  the  primary  type  of  work 
setting  where  TB  presents  an 
occupational  hazard,  there  are  other 
work  settings  where  the  transmission  of 
TB  presents  a  hazard  to  workers.  There 
are  a  variety  of  occupational  settings  in 
which  workers  can  reasonably  be 
anticipated  to  encounter  individuals 
with  active  TB  as  a  part  of  their  job 
duties.  Several  work  settings  have  been 
identified  by  the  CDC  where  exposure  to 
TB  presents  an  occupational  hazard: 
correctional  facilities,  long-term  care 
facilities  for  the  elderiy,  homeless 
shelters,  drug  treatment  centers, 
emergency  medical  services,  home- 
health  care,  and  hospices.  Similar  to  the 
hospital  setting,  these  work  settings 
have  a  higher  number  of  individuals 
with  active  TB  than  would  be  expected 
for  the  general  population.  Many  of  the 
clients  of  these  work  settings  have  many 
characteristics  (e.g.,  high  prevalence  of 
TB  infection,  high  prevalence  of  HTV 
infection,  intravenous  drug  use)  that 
place  them  at  an  increased  risk  of 
developing  active  TB.  These  types  of 
work  settings  are  also  similar  to 
hospitals  in  that  workers  at  these  sites 
may  also  provide  medical  services  and 
perform  similar  types  of  high-hazard 
procedures  that  are  typically  done  in  a 
hospital  setting. 

In  addition  to  employees  who  provide 
medical  services  in  these  other  types  of 
work  settixLgs.  there  are  other  types  of 
workers  (e.g..  guards,  admissions  staff, 
legal  counsel  for  prisoners)  who  may 
also  be  exposed  to  individuals  with 
infectious  TB.  Similar  to  hospitals,  these 
work  settings  have  an  over- 
representation  of  populations  at  high 
risk  for  developing  active  TB,  e.g.. 
individuals  infected  with  HTV. 
intravenous  drug  users,  elderly 
individuals,  and  individuals  with  poor 
nutritional  status  and  who  are  medically- 
underserved.  In  addition  to  having  a 
higher  i>ercentage  of  individuals  with 
TB  infection  and  a  higher  percentage  of 
individuals  at  an  increased  risk  for 
developing  active  TB,  many  of  these 
work  settings  also  share  environmental 
factors  that  facilitate  the  transmission  of 
TB,  such  as  overcrowding  and 
inadequate  ventilation,  which  increases 
the  occupational  hazard.  The  following 
discussion  describes  some  of  the  studies 
available  in  the  literature  that  have 
examined  the  occupational  transmission 
of  TB  in  other  occupational  settings 


such  as  those  listed  above.  Not  all  the 
settings  listed  by  the  CDC  as  places 
where  TB  transmission  may  be  likely  to 
occur  have  been  adequately  studied  and 
thus  can  not  be  included  in  this 
discussion.  However,  the  discussion  of 
the  following  sectors  clearly 
demonstrates  that  the  occupational 
transmission  of  TB  is  not  limited  to  the 
hospital  setting.  Occupational  settings 
where  there  is  an  increased  likelihood 
of  exposure  to  aerosolized  M. 
tuberculosis  present  the  same  types  of 
occupational  hazards  as  have  been 
documented  in  the  hospital  setting. 

Correctional  Facilities 

Many  correctional  facilities  have  a 
higher  incidence  of  TB  cases  than  occur 
in  the  general  population.  For  example, 
the  CDC  reported  that  the  incidence  of 
TB  among  inmates  of  correctional 
facilities  was  more  than  three  times 
higher  than  that  for  nonincarcerated 
adults  aged  15-64,  based  on  a  survey  of 
TB  cases  in  1984  and  1985  by  29  state 
health  departments  (Ex.  3-33).  In 
particular,  among  inmates  in  the  New 
York  correctional  system,  the  TB 
incidence  increased  from  an  aimual 
average  of  15.4  per  100,000  during  1976 
to  1978  to  105.5  per  100,000  in  1986 
(Ex.  7-80)  to  156.2/100,000  for  1990- 
1991  (Ex.  7-137).  Similarly,  in  1987,  the 
incidence  of  TB  among  inmates  in  New 
Jersey  was  109.9  per  100,000 
(approximately  11  times  higher  than  the 
general  population  in  New  Jersey)  and 
in  California  the  incidence  of  TB  among 
inmates  was  80.3  per  100,000 
(approximately  6  times  higher  than  that 
for  the  general  population  for  California) 
(Ex.  3-33).  In  1989,  the  CDC  reported 
that  since  1985,  eleven  known  outbreaks 
of  TB  have  been  recognized  in  prisons 
(Ex.  3-33). 

The  increased  incidence  of  TB  in 
correctional  facilities  has  been 
attributed  to  several  factors  (Ex.  7-25). 
One,  correctional  facilities  have  a  higher 
incidence  of  individuals  who  are  at 
greater  risk  for  developing  active  TB. 
For  example,  the  population  in  prisons 
and  jails  may  be  dominated  by  persons 
from  poor  and  minority  groups,  many  of 
whom  may  be  intravenous  drug  users. 
These  particular  groups  may  also  suffer 
from  poor  nutritional  status  and  poor 
health  care,  factors  that  place  them  at 
increased  risk  of  developing  active 
disease.  Two.  special  types  of 
correctional  facilities,  such  as  holding 
facilities  associated  with  the 
Immigration  and  Naturalization 
Services,  may  have  inmates/detainees 
from  countries  with  a  high  incidence  of 
TB.  For  foreign-bom  persons  arriving  in 
the  U.S.,  the  case  rate  of  TB  in  1989  was 
estimated  to  be  124  per  100,000. 


compared  to  an  overall  TB  case  rate  of 
9.5  per  100.000  for  the  U.S.  (Ex.  6-26). 
In  1995,  TB  cases  reported  among  the 
foreign  bom  accounted  for  35.7%  of  the 
total  reported  cases,  nmrking  a  63.3% 
increase  since  1986  (Ex.  6-34).  Three, 
many  correctional  facilities  have  a  high 
proportion  of  individuals  who  are 
infected  with  HIV.  The  CDC  reported 
that  in  addition  to  the  growing  increase 
in  AIDS  among  prisoners,  the  incidence 
of  AIDS  in  prisons  is  markedly  higher 
than  that  for  the  U.S.  general 
population.  In  1968,  the  incidence  of 
AIDS  cases  in  the  U.S.  population  was 
13.7  per  100.000  compared  to  an 
estimated  aggregate  incidence  for  state/ 
federal  correctional  systems  of  75  cases 
per  100,000  (Ex  3-33).  Individuals  who 
are  infected  with  HTV  or  who  have  AIDS 
are  at  an  increased  risk  of  developing 
active  TB  due  to  their  decreased 
immune  capacity.  The  likelihood  of 
pulmonary  TB  in  individuals  with  HIV 
infection  is  reflected  in  the  CDC's 
Revised  Classification  System  for  HTV 
infection  (Ex.  6-30).  In  this  revised 
classification  system,  the  AIDS 
surveillance  case  definition  was 
expanded  to  include  pulmonary  TB. 
Moreover,  X-rays  of  individuals  infected 
with  HIV  who  have  TB  often  exhibit 
radiographic  irregularities  that  make  the 
diagnosis  of  active  TB  difficult  (Exs.  7- 
76,  7-77,  7-78,  and  7-79).  HIV-infected 
individuals  may  have  conctirrent 
pulmonary  infections  that  confoimd  the  ■ 
radiographic  diagnosis  of  pulmonary 
TB.  In  addition,  it  may  be  difficult  to 
distinguish  symptoms  of  TB  from 
Pneumocystis  carinii  pneumonia  or 
other  opportvmistic  ii^ections.  This 
difficulty  in  TB  diagnosis  can  result  in 
true  cases  of  active  TB  going 
undiagnosed  in  this  population. 
Undiagnosed  TB  has  been  shown  to  be 
an  important  cause  of  death  in  some 
patients  with  HTV  infection  lEx.  7-76). 
Fourth,  environmental  conditions  in 
correctional  facilities  can  aid  in  the 
transmission  of  TB.  For  example,  many 
prisons  are  old.  have  inadequate 
ventilation  systems,  and  are 
overcrowded.  In  addition,  irunates  are 
frequentiy  transferred  both  within  and 
between  facilities,  thus  increasing  the 
potential  for  the  spread  of  TB  infection 
among  inmates  and  staff.  This  increased 
potential  for  mobility  among  inmatws 
also  enhances  the  likelihood  that 
iimiates  undergoing  therapy  for  active 
disease  will  either  discontinue  their 
treatment  or  inadequately  follow  their 
prescribed  regime  of  treatment.  The 
inadequacy  of  their  treatment  may  give 
rise  not  only  to  relapses  to  an  infectious 
state  of  active  disease,  but  also 
potentially  give  rise  to  strains  of  MDR- 
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TB.  These  straiiu  of  TB  have  a  higher 
incidence  of  fatal  outcome  and  are 
generally  characterized  by  prolonged 
periods  of  infectiousness  during  which 
the  risk  of  infection  to  others  is 
increased. 

The  high  incidence  of  TB  among  the 
inmate  population  presents  an 
occupational  hazard  to  the  staff  in  these 
t]rpe8  of  facilities.  Recent  outbreak 
investigations  by  the  CDC  have 
docimiented  the  transmission  of  TB  to 
exposed  workers.  In  an  investigation  of 
a  state  correctional  facility  in  New  York 
for  1991  (Exs.  6-3  and  7-136),  eleven 
persons  with  TB  were  identified  (10 
inmates  and  one  correctional  fecility 
guard).  Nine  persons  (8  inmates  and  the 
guard)  had  MDR-TB.  All  eight  inmates 
were  HIV  positive.  The  guard  was  HIV 
negative;  however,  he  was  also 
immunocompromised  as  a  result  of 
treatment  for  laryngeal  cancer.  Seven  of 
the  inmates  and  the  guard  died  from 
MDR-TB.  The  eighth  inmate  was  still 
alive  and  receiving  treatment  for  MDR- 
TB  2  years  after  being  diagnosed  as 
having  the  disease.  DNA  analysis 
identified  the  strains  of  tuberculosis 
bacteria  from  these  individuals  to  be 
identical. 

The  investigation  revealed  that  the 
source  case  was  an  inmate  who  had 
been  transferred  from  another  prison 
where  he  had  been  previously  exposed 
to  MDR-TB.  He  arrived  at  the  prison 
with  infectious  TB  but  refused 
evaluation  by  the  infirmary  stafF.  This 
inmate  was  placed  in  the  general  prison 
population  where  be  stayed  for  6 
months  until  he  was  admitted  to  the 
hospital  where  he  later  died.  However, 
before  his  hospitalization,  he  exposed 
two  inmates  living  in  his  cell  block  who 
later  developed  MDR-TB.  These  two 
inmates  continued  to  woric  and  live  in 
the  prison  untU  shortly  before  their  final 
hospitalization.  The  other  inmates  who 
subsequently  developed  MDR-TB  had 
several  potential  routes  of  exposure: 
social  contact  in  the  prison  yard,  contact 
at  work  sites  in  the  prison,  and  contact 
at  the  prison  infirmary  where  they 
shared  rooms  with  other  inmates  before 
diagnosis  mth  TB. 

The  guard  who  developed  MDR-TB 
had  exposure  to  inmates  while 
transporting  them  to  and  from  the 
hospital.  The  primary  exposure  for  this 
guard  apparently  occurred  when  he  was 
detailed  outside  the  inmates'  room 
during  their  hospitalization  for  MDR- 
TB.  The  inmates  were  hospitalized  in  an 
isolation  room  with  negative  pressure. 
However,  upon  investigation  it  was 
discovered  that  the  ventilation  system 
for  the  room  had  not  been  working 
correctly  and  had  allowed  air  to  be 


exhausted  to  the  hospital  corridors  and 

other  patient  rooms. 
A  contact  investigation  in  the  prison 

was  conducted  to  identify  other  inmates 
who  might  have  been  exposed  during 
this  outbreak  of  MDR-TB.  Of  those 
inmates  with  previous  negative 
tuberculin  skin  tests  and  «rithout  active 
disease  (306),  ninety-two  (30%)  had 
documented  skin  test  conversions. 
There  was  no  tuberculin  skin  test 
program  for  prison  staff;  therefore, 
conversions  among  prison  employees 
could  not  be  evaluated. 

The  primary  fectors  identified  as 
contributing  to  this  outbreak  were 
deficiencies  in  identifying  TB  among 
transferred  inmates,  laboratory  delays, 
and  lapses  in  isolating  inmates  with 
active  TB  within  the  fecility.  Inmates 
with  sjrmptoms  of  active  disease  were 
not  sent  for  evaluation  in  some  cases 
until  they  became  so  ill  they  could  not 
care  for  themselves.  Some  of  these 
inmates  were  placed  in  the  infirmary 
with  other  inmates  until  their  diagnosis 
Mfith  TB.  On  other  occasions,  drug 
siisceptibility  testing  was  not  reported 
tutil  after  an  inmate's  death,  which 
means  that  appropriate  patient 
management  was  not  initiated. 

As  a  result  of  this  outbreak,  a 
retrospective  epidemiological 
investigation  was  conducted  to  examine 
the  potential  extent  and  spread  of  MDR- 
TB  throughout  the  New  York  State 
prison  system  during  the  years  1990- 
1991  (Ex.  7-137).  This  investigation 
revealed  that  69  cases  of  TB  were 
diagnosed  in  1990  and  another  102  were 
diagnosed  in  1991,  resulting  in  a 
combined  incidence  of  156.2  cases/ 
100,000  iiunate  years  for  1990  and  1991 
combined.  Of  the  cases,  39  were 
identified  as  being  MDR-TB.  31  of 
which  were  shown  to  be 
epidemiologically  linked.  Thirty-three 
of  the  individuals  with  MDR-TB  never 
received  any  treatment  for  MDR-TB,  3 
were  diagnosed  at  death,  and  23  died 
before  drug  susceptibility  results  were 
known.  These  iiunates  were  also 
discovered  to  be  highly  mobile.  The  39 
inmates  lived  in  23  different  prisons 
while  they  were  potentially  infectious. 
Twenfy  transfiors  were  documented  for 
12  inmates  with  potentially  infectious 
MDR-TB  (9  shortly  before  diagnosis, 
one  after  diagnosis  with  TB  but  before 
diagnosis  with  MDR-TB.  and  2  after  a 
diagnosis  of  MDR-TB). 

Several  fectors  were  identified  as 
contributing  to  the  spread  of  MDR-TB 
throughout  the  New  York  prison  system: 
delays  in  identifying  and  isolating 
iiunates.  frequent  transfers  without 
appropriate  medical  evaluation,  lapses 
in  treatment,  and  delays  in  diagnosis 
and  susceptibility  testing. 


A  similar  investigation  in  a  California 
state  correctional  institution  identified 
three  active  cases  of  TB  (two  inmates 
and  one  employee)  during  September 
and  October  1991  (Ex.  6-5).  As  a  result, 
an  investigation  was  commenced  to 
determine  whether  transmission  of  TB 
was  ongoing  in  the  institution.  Eighteen 
inmates  with  active  TB  were  identified. 
TB  in  10  of  these  inmates  was 
recognized  for  the  first  time  while  they 
were  in  the  institution  during  1991. 
resulting  injpi  annual  incidence  of  TB 
of  184  per  100.000.  a  rate  greater  than 
10  times  that  for  the  state  (17.4  per 
100,000).  Two  of  the  10  iiunates  had 
negative  tuberculin  skin  tests  prior  to 
their  entry  into  the  institution.  Three  of 
the  cases  were  determined  to  have  been 
infisctious  during  1991. 

A  review  of  skin  test  data  revealed 
that  for  the  2944  inmates  for  whom  skin 
test  results  were  available,  324  tested 
positive  for  the  first  time  while  in  the 
prison  system.  Of  these.  106  were 
tuberculin  negative  before  their  entry 
into  the  prison  system,  96  of  which 
occurred  in  the  previous  two  years. 

The  employee  identified  as  having 
active  TB  had  worked  as  a  counselor  on 
the  prison's  HIV  ward,  where  he 
recalled  exposure  to  one  of  the  3 
infectious  inmates.  This  employee  could 
recall  no  known  exposiires  outside  the 
prison.  Similarly,  two  other  prison 
employees  had  documented  skin  test 
conversions  while  working  at  the 
prison.  Neither  recalled  exposures 
outside  the  prison;  one  reported 
e^mosure  to  an  inmate  with  possible  TB. 

No  information  was  provided  in  this 
report  as  to  whether  any  isolation 
precautions  were  implemented  at  this 
facilify.  However,  the  investigators 
concluded  that  their  findings  suggested 
the  likelihood  that  transmission  of  TB 
had  occurred  in  the  prison.  Their 
conclusion  was  based  on  the  feet  that  a 
substantial  number  of  skin  test 
conversions  were  documented  among 
the  inmates  and  that  at  least  two 
inmates  with  active  TB  became  infected 
while  at  the  prison. 

The  transmission  of  TB  was  also 
reported  in  another  California  prison 
among  prison  infirmary  physicians  and 
nurses  and  correctional  officers  (Ex.  6- 
6).  In  this  investigation,  an  inmate  with 
active  MDR-TB  spent  6  months  during 
1990-1991  in  the  infirmary.  The 
infirmary  had  no  isolation  rooms  and 
inmates'  cells  were  found  to  be  under 
positive  pressure.  Employees 
occasionally  recalled  wearing  surgical 
masks  when  entering  the  rooms  of  TB 
patients. 

An  analysis  of  available  skin  testing 
data  revealed  that  of  the  21  infirmary 
health  care  providers,  only  10  had  been 
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tested  twice  during  the  period  from 
1987  to  1990.  Of  these  10.  two  were 
newly  positive,  one  of  whom  had 
recently  converted  in  1991  and  had 
spent  5  months  in  the  preceding  year 
providing  health  care  to  the  source  case 
in  this  investigation.  Another  health 
care  provider  and  a  correctional  officer 
who  worked  in  the  infirmary  also  were 
identified  as  having  newfy  converted 
while  at  the  prison.  There  was  no  yearly 
skin  test  screening,  and  thus  their 
conversions  could  have  occurred  at  any 
time  between  1987  and  1991.  However, 
13^  other  inmates  were  diagnosed  with 
pulmonary  TB  during  that  same  period. 
An  additional  correctional  officer  who 
did  not  woric  in  the  infirmary  also  was 
found  to  have  newly  converted.  His 
reported  exposure  occurred  at  a 
communify  hospital  where  he  was 
assigned  to  an  inmate  with  infectious 
TB.  The  officer  was  not  provided  with 
any  respiratory  protection.  The  lack  of 
isolation  precautions  and  the  lack  of 
appropriate  respiratory  protection 
suggest  transmission  of  TB  from 
infectious  inmates  in  the  infinnaiy  to 
the  prison  staff,  either  as  a  result  of 
exposure  to  the  source  case  or  other 
inmates  with  pulmonary  TB  who  wwe 
also  treated  in  the  prison  infirmary. 
Because  of  the  lack  of  contact  tracing  or 
routine  annual  screening  of  inmates  or 
staff,  the  full  extent  of  transmission 
from  the  source  case  or  other  TB  cases 
could  not  be  determined. 

Thus,  similar  to  the  evidence  for  the 
hospital  setting,  the  evidence  on 
correctional  fecilities  shows  that  the 
feilure  to  promptly  identify  individuals 
with  infectious  TB  and  provide 
appropriate  infection  control  measures 
can  result  in  the  exposure  and 
subsequent  infection  of  employees  with 
TB.  These  employees  include  the 
correctional  facilify  infirmary  staff, 
guards  on  dufy  at  the  facilify.  and 
guards  assigned  to  escort  inmates  during 
transport  to  other  fecilities  (e.g..  outside 
health  care  fecilities  and  other 
correctional  facilities). 

Homeless  Shelten 

Tuberculosis  has  also  been  recognized 
as  a  health  hazard  among  homeless 
persons.  The  growth  of  the  homeless 
population  in  the  United  States  since 
the  1980s  and  the  subsequent  increase 
in  the  number  of  shelters  for  the 
homeless,  furthers  heightens  the 
concern  about  the  potential  for  the 
increased  incidence  and  transmission  of 
TB  among  the  homeless,  especially  in 
crowded  living  conditions  such  as 
homeless  shelters.  - 

A  number  of  fectors  are  present  in 
homeless  shelters  which  increase  the 
potential  for  the  transmission  of  TB 


among  the  shelter  residents  and  among 
the  shelter  staff.  A  high  prevalence  of 
TB  infection  and  disuse  is  common 
among  many  homeless  shelters.  This  is 
not  surprising,  since  the  residents  of 
these  fecilities  usuaUy  come  from  lower 
socio-economic  groups  and  often  have 
characteristics  that  place  them  at  high 
risk.  Screening  of  selected  clinics  and 
shelters  for  the  homeless  has  shown  that 
the  prevalence  of  TB  infection  ranges 
from  18  to  51%  and  the  prevalence  of 
clinically  active  disease  ranges  from  1.6 
to  6.8%  (Ex.  6-15).  The  CDC  estimates 
this  to  be  150  to  300  times  the 
nationwide  prevalence  rate  (Ex.  6-17). 

In  addition  to  having  a  high 
prevalence  of  individiuJs  with  TB 
infection  in  the  shelters,  many  of  the 
shelter  residents  possess  characteristics 
that  impair  their  immunify  and  thus 
place  them  at  a  greater  risk  of 
developing  active  disease.  For  example, 
homeless  persons  generally  suffer  from 
poor  nutrition,  poor  overall  health 
status  and  poor  access  to  health  care. 
Many  also  suffer  fit)m  alcoholism,  drug 
abuse  and  psychological  stress. 
Moreover,  a  significant  portion  of 
homeless  shelter  residents  are  infected 
with  the  HIV.  In  1988,  the  Partnership 
of  the  Homeless  Inc.  conducted  a  survey 
of  45  of  the  nation's  largest  cities  and 
estimated  that  there  were  between  5,000 
and  8,000  homeless  persons  with  AIDS 
in  New  York  Cify  and  approximately 
20,000  nationwide  (Ex.  7-55).  Due  to 
these  fectors,  homeless  shelter  residents 
are  at  increased  risk  of  developing 
active  disease.  Thus,  there  is  me 
increased  likelihood  that  these 
individuals  will  be  infisctious  as  a  result 
of  active  disease  and  thereby  present  a 
source  of  exposure  for  other  homeless 
persons  and  for  shelter  employees. 

In  addition  to  having  fectors  which 
increase  their  risk  of  developing  active 
TB  disease,  homeless  persons  also  are  a 
very  transient  popiilation.  Because  they 
are  transient,  homeless  persons  are  more 
likely  to  discontinue  or  to  erratically 
adhere  to  the  prescribed  TB  therapy. 
Inadequately  adhering  to  TB  therapy 
can  result  in  relapses  to  an  infectious 
state  of  the  disease  or  the  development 
of  MDR-TB.  Both  outcomes  result  in 
periods  of  infectiousness,  during  which 
they  present  a  source  of  exposure  to 
other  residents  and  staff.  In  addition, 
environmental  fectors  at  homeless 
shelters,  such  as  crowded  living 
conditions  and  poor  ventilation, 
facilitate  the  transmission  of  TB. 

Outbreaks  of  TB  among  homeless 
shelter  residents  have  been  reported. 
For  example,  during  1990, 17 
individuals  with  active  pulmonary  TB 
were  identified  among  residents  of 
homeless  shelters  in  three  Ohio  cities: 


Cincinnati,  Columbus,  and  Toledo  (Ex. 
7-51).  In  Cincinnati,  11  individuals 
with  active  TB  were  identified  in  a 
shelter  for  homeless  adults.  The  index 
case  was  a  man  who  had  resided  at  the 
shelter  and  later  died  from  respiratory 
failure.  He  was  not  diagnosed  with  13 
until  his  autopsy.  Of  these  1 1 
individuals,  of  which  the  index  case 
was  one,  7  were  determined  to  be 
infectious.  There  was  no  indication  as  to 
whether  any  infection  control  measures 
were  in  place  in  the  shelter.  DNA 
analysis  of  10  individual  M.  tuberculosiM 
isolates  showed  identical  patterns.  The 
similarify  among  these  DNA  patterns 
suggested  that  transmission  of  the  TB 
occuiied  in  the  shelter. 

While  the  primary  focus  of  this 
investigation  was  on  the  active  cases 
reported  among  the  residents  in  this 
Cincinnati  shelter,  the  risk  of 
transmission  identified  in  this  shelter 
also  would  apply  to  the  shelter  staff. 
Possible  transmission  of  TB  infection 
from  the  infectious  individuals  to  the 
shelter  staff  might  have  hem  idraitified 
through  tiiberculin  skin  test 
conversions.  However,  no  tuberculin 
skin  test  information  for  the  staff  was 
reported  in  this  investigation. 

Tuberculin  skin  testing  results  were 
reported  in  the  investigation  of  a 
Columbus,  Ohio  shelter.  In  this 
investigation,  a  resident  of  a  Columbus 
homeless  shelter  was  identified  with 
infectious  pulmonary  TB  at  the  local 
hospital  in  March  of  1990.  The  patient 
also  had  resided  in  a  shelter  in  Toledo. 
As  a  resiilt,  a  city-wide  TB  screening 
was  initiated  from  April  to  May  1990 
among  the  residents  and  staff  of  the 
cify's  men's  sheltras.  Tuberculin  skin 
tests  were  conducted  on  363  shelter 
residents  and  123  shelter  employees. 
Among  81  skin-tested  residents  of  the 
shelter  in  which  the  index  case  had 
resided,  32  (40%)  were  positive 
compared  to  47  (22%)  of  210  skin-tested 
residents  of  other  shelters  in  Columbus 
who  had  positive  skin  test  reactions. 
Similarly,  among  27  employees  of  the 
shelter  where  the  index  case  resided,  7 
(26%)  had  positive  skin  test  reactions 
compared  to  9  (11%)  of  85  employees  in 
other  men's  shelters.  These  skin  test 
results  suggest  an  increased  risk  of 
transmission  of  TB  among  residents  and 
employees  of  the  homeless  shelter 
where  the  index  case  resided.  However, 
due  to  the  lack  of  baseline  akin  test 
information  among  these  residents  and 
employees  it  is  not  possible  to 
determine  when  their  conversion  to 
positive  status  occurred  and  whether 
this  index  case  was  their  source  of 
exposure.  These  results,  hovirever,  do 
indicate  a  high  prevalence  of  TB 
infection  among  homeless  residents 
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(8.g.,  40%  and  22%).  Many  of  these 
individuals  are  likely  to  have  an 
increased  risk  of  developing  active  TB 
and,  as  a  result,  they  may  present  a 
souice  of  exposure  to  residents  and 
staff. 

The  transmission  of  TE  has  also  been 
observed  among  residents  and  staff  of 
several  Boston  homeless  shelters  (Exs. 
7-75  and  6-25).  From  February  1984 
through  March  1985,  26  cases  of  TB 
were  confirmed  among  homeless 
residents  of  three  large  shelters  in 
Boston.  Nineteen  of  the  26  cases 
occurred  in  1984,  thus  giving  an 
incidence  of  approximately  317  per 
100.000,  6  times  the  homeless  case  rate 
of  50  per  100.000  reported  for  1983  and 
nearly  16  times  the  1984  case  rate  of  19 
per  100,000  for  the  rest  of  Boston  (Ex. 
6-25). 

Of  the  26  cases  of  TB  reported.  IS  had 
MDR-TB.  Ph^e  typing  of  isolates  firom 
13  of  the  individuals  with  drug-resistant 
TB  showed  idmitical  phage  types,  thus 
suggesting  a  conunon  source  of 
exposure.  As  a  result  of  this  outbreak,  a 
screening  program  was  implemented  in 
November  1984  over  a  four-night 
period.  Of  362  people  who  received  skin 
tests,  187  returned  for  readily,  42  (22%) 
were  found  to  be  positive  and  3  were 
recent  converters.  Screening  also  was 
reported  for  the  shelter  staff  at  the  three 
homeless  facilities.  At  the  largest  of  the 
time  shelters.  17  of  85  (20%)  staff 
■■nbers  had  skin  test  conversions.  In 
&e  other  two  shelters.  3  of  15  (20%)  and 
3  of  18  (16%)  staff  members  had  skin 
test  conversions. 

Whereas  MDR-TB  was  primarily 
involved  in  the  outbreak  in  Boston,  an 
outbreak  of  drug-susceptible  TB  was 
reported  in  a  homeless  shelter  in 
Seattle,  WashingUm  (Ex.  7-73).  From 
December  1986  to  January  1987,  seven 
cases  of  TB  from  homeless  residents 
wwe  reported  to  the  Seattle  Public 
Health  Department.  The  report  of  7 
individiials  with  active  TB  in  one 
month  prompted  an  investigation, 
including:  (1)  A  mass  screening  to 
detect  undiagnosed  cases.  (2)  phage  . 
typing  of  isolates  from  shelter  clients  to 
detect  epidemiologically  linked  cases, 
and  (3)  a  case-control  study  to 
investigate  possible  risk  factors  fat  the 
acquisition  of  TB. 

A  review  of  the  case  registries 
revealed  that  9  individuals  with  active 
TB  had  been  reported  from  the  homeless 
shelter  for  the  preceding  year  and  fiour 
cases  in  the  year  previous  to  that.  As  a 
result  of  the  mass  screening  in  late 
January  1987.  an  additional  6 
individuals  with  active  TB  were 
detected.  Phage  t3rping  of  15  isolates 
from  the  shelter-associated  cases 
revealed  that  6  individuals  with  active 


TB  diagnosed  around  the  time  of  the 
outbreak  were  of  the  same  phage  type, 
suggesting  that  there  was  a  predominant 
chain  of  infection,  i.e.,  a  single  source 
of  infection.  However,  there  also  were 
other  phage  types,  suggesting  several 
sources  of  infection.  Therefore,  the 
investigators  suggested  that  there  was 
probably  a  mixture  of  primary  and 
reactivated  cases. 

In  addition  to  the  similarity  of  phage 
types  among  TB  cases,  tuberculin  skin 
testing  results  suggest^  the  ongoing 
transmission  of  TB  in  the  shelter.  For 
example,  10  shelter  clients  who  were 
previously  tuberculin  negative  in  May 
1985  were  re-tested  in  January  1987  and 
3  (30%)  had  converted.  In  addition,  43 
clients  who  were  negative  in  January 
1987  were  re-tested  in  June  1987  or 
February  1988  and  10  (23%)  had 
converted.  Factors  identified  as 
contributing  to  the  outbreak  were  the 
increased  number  of  men  with 
undiagnosed  infectious  pulmonary  TB, 
the  close  proximity  of  beds  in  the 
shelter,  and  a  closed  ventilation  system 
that  provided  extensive  recirculation  of 
unfiltered  air. 

As  a  result  of  the  outbreak,  a  control 
plan  was  implemented.  This  plan 
included  repetitive  mass  screening, 
repetitive  skin  testing,  directly  observed 
therapy,  preventive  therapy  and 
modification  of  the  ventilation  system  to 
incorporate  UV  light  disinfection  in  the 
ventilation  duct  work  After  the  control 
plan  was  in  place,  five  additional 
individuals  with  active  TB  were 
observed  over  a  2-year  follow-up  period. 

While  the  primary  focus  in  this  study 
was  on  clients  of  the  shelter  rather  than 
the  shelter  staff,  the  risk  fectors  present 
in  the  shelter  Iwfore  implementation  of 
the  control  plan  would  have  also 
increased  the  likelihood  for 
transmission  of  TB  to  shelter  employees 
from  infsc^ous  clients. 

Thus,  similar  to  correctional  facilities, 
homeless  shelters  have  a  number  of  risk 
fectors  that  fudlitate  and  promote  the 
transmission  of  TB  (e.g.,  high  incidence 
of  infected  residents  with  an  increased 
likelihood  of  developing  active  disease, 
crowded  living  conditions  and  poor 
ventilation).  Also,  similar  to 
correctional  fecilities,  the  evidence  in 
homeless  shelters  shows  that  the  feilure 
to  promptly  identify  homeless  residents 
with  infectious  TB  and  the  lack  of 
appropriate  TB  control  measures  (e.g., 
lack  of  isolation  precautions  or  prompt 
transfer  to  fecilities  with  adequate 
isolation  precautions)  resulted  in  the 
transmission  of  TB  to  shelter  employees. 

Lo^g-renn  Care  Fadlitieg  for  the  Elderiy 

Long-tnm  care  fecilities  for  the 
elderly  also  represent  a  high-risk 


population  for  the  transmission  of  TB. 
TB  disease  in  persons  over  the  age  of  65 
constitutes  a  large  proportion  of  TB  in 
the  United  States.  Many  of  these 
individuals  were  infected  in  the  past.  ^ 
before  the  introduction  of  anti-TB  drugs 
and  TB  control  programs  when  the 
prevalence  of  TB  disease  was  much 
greater  among  the  general  population, 
and  have  harbored  latent  infection  over 
their  lifetimes.  However,  with 
advancing  age,  these  individuals' 
immune  function  starts  to  decline, 
placing  them  at  increased  risk  of 
developing  active  TB  disease.  In 
addition,  they  may  have  underlying 
disease  or  overall  poor  health  status. 
Moreover,  residents  are  often  clustered 
together  and  group  activities  are  often 
encouraged.  TB  case  rates  are  higher  for 
this  age  group  than  for  any  other.  For 
example,  the  CDC  reports  that  in  1987, 
the  6.150  cases  of  TB  disease  reported 
for  persons  ^5  years  of  age  accounted 
for  27%  of  the  U.S.  TB  morbidity 
although  this  group  only  represented 
12%  of  the  U.S.  population  QSx.  6-14J. 
Because  of  the  higher  prevalence  of 
TB  cases  among  this  age  group, 
employees  of  facilities  that  provide 
long-term  care  for  the  elderly  are  at 
increased  risk  for  the  transmission  of 
TB.  More  elderly  persons  live  in  nursing 
homes  than  in  any  other  type  of 
residential  institution.  The  CDC's 
National  Center  for  Health  Statistics 
reports  that  elderly  persons  represent 
88%  of  the  nation's  approximately  1.7 
million  nursing  home  residents.  As 
noted  by  the  CDC,  the  concentration  of 
such  high-risk  individuals  in  long-term 
care  facilities  creates  a  high-risk 
situation  for  the  transmission  of  TB  (Ex. 
6-14). 

In  addition  to  having  a  higher 
prevalence  of  active  TB,  the  recognition 
of  TB  in  elderly  individuals  may  be 
difficult  or  delayed  because  of  the 
atypical  radiographic  appearance  that 
TB  may  have  in  ^derly  persons  (Exs.  7- 
59.  7-81,  7-82,  and  7-83).  In  this 
situation,  individuals  with  active  TB 
may  go  undiagnosed,  providing  a  source 
of  exposure  to  residents  and  staff. 

Wmle  the  increased  incidence  of  TB 
cases  among  the  elderly  in  long-term 
care  fecilities  may  be  a  result  of  the 
activation  of  latent  TB  infections,  the 
transmission  of  TB  infection  to  residents 
and  staff  from  infectious  cases  in  the 
facilities  has  been  observed  and 
reported  in  the  scientific  litnature. 

For  example.  Stead  et  al.  (1985) 
examined  the  reactivity  to  the 
tuberculin  skin  test  among  miming 
home  residents  in  Arkansas  (Ex.  7-59). 
This  study  involved  a  cross-sectional 
survey  in  which  tuberculin  skin  tests 
were  given  to  all  current  nursing  home 


residents.  In  addition,  all  newly- 
admitted  nursing  home  residents  were 
skin  tested.  For  the  three  year  period 
evaluated.  25,637  residents  of  the  223 
nursing  homes  in  Arkansas  were  tested. 

Of  12,196  residents  who  were  tested 
within  one  month  of  entry,  only  12 
percent  were  tuberculin  positive, 
including  those  for  whom  a  booster 
effiect  was  detected.  However,  among 
the  13,441  residents  for  whom  the  first 
test  was  delayed  for  more  than  a  month, 
20.8%  were  positive.  In  addition,  the 
results  of  retesting  9,937  persons  who 
were  tuberculin  negative  showed  an 
annual  conversion  rate  of  approximately 
5%  in  nursing  homes  in  which  an 
infectious  TB  case  had  been  recognized 
in  the  last  three  years.  In  nursing  homes 
with  no  recognized  cases,  the  authors 
reported  an  annual  conversion  rate  of 
approximately  3.5%.  The  authors 
concluded  that  their  data  supported  the 
contention  that  tuberculosis  may  be  a 
rather  common  nosocomial  infection  in 
nursing  homes  and  that  new  infactions 
with  tuberculosis  is  an  important  risk 
for  nursing  home  residents  and  staff. 

Brennen  et  al.  (Ex.  5-12)  described  an 
outbreak  of  TB  that  occurred  in  a 
chronic  care  Veteran's  Administration 
Medical  Center  in  Pittsburgh.  This 
investigation  was  initiated  as  a  result  of 
two  skin  test  conversions  identified 
through  the  employee  testing  prc^ram. 
One  converter  was  a  nurse  woridng  on 
ward  IB  (a  locked  ward  for 
neuropsychiatric  patients)  and  the  other 
was  a  physician  working  in  an  adjacent 
ward,  lU,  who  also  had  significant 
exposure  to  ward  IB.  The  source  of 
infection  in  this  investigati<Hi  was 
traced  to  two  patients  who  had  resided 
on  ward  IB  and  who  had  either  a 
delayed  or  undiagnosed  case  of  TB.  The 
contact  investigation  revealed  8 
additional  conversions  among  patients, 
4  in  ward  IB  and  4  in  wards  2B  and  4B 
(units  on  the  floor  above  IB). 

Because  the  source  cases  were 
initially  unidentified,  no  isolation 
precautions  were  taken.  Smoke  tracer 
studies  revealed  that  air  discharged 
from  the  window  air  conditioning  unit 
of  one  of  the  source  patients  discharged 
direotly  into  the  courtyard.  Air  from  this 
courtjrard  was  the  air  intake  source  for 
window  air  conditioning  units  in  the 
convertos'  room  on  ward  2B  and  thus 
was  one  of  the  possible  sources  of 

Xsure. 
addition  to  the  contact 
investigation  on  ward  IB  and  the 
adjacent  units,  hospital- wide  skin 
testing  results  were  evaluated.  Of  395 
employees  tasted.  110  (28%)  wen 
positive.  The  prevalence  in  the 
surrounding  community  was  estimated 
to  be  8.8%.  Of  those  employees  initially 


negative,  38  (12%)  converted  to  positive 
status.  Included  among  these  were 
employees  in  nursing  (18),  medical  (3). 
dental  (1),  maintenance/engineering  (3). 
supply  (1),  dietary  (9),  and  clerical  (2) 
services. 

Occupational  transmission  of  TB  was 
also  reported  in  a  nursing  home  in 
Oklahoma  (Ex.  6-28).  In  August  1978,  a 
68  yeer  old  female  residing  in  die  east 
wing  of  the  home  was  diagnosed  with 
pulmonary  TB.  She  was  subsequenUy 
hospitalized.  However,  by  that  time  she 
had  abeedy  had  frequent  contact  with 
other  residents  in  the  east  wing.  As  a 
result,  a  contact  investigation,  in  which 
all  residents  of  the  home  were  given 
skin  tests,  was  initiated. 

The  investigation  revealed  tiiat  the 
reaction  rate  for  residents  in  the  east 
wing  (34/48,  71%)  was  significantly 
higher  than  the  reaction  rates  of 
residents  living  in  the  north  and  front 
wings  (30/87. 34%).  No  baseline  sldn 
test  information  was  presented  for  the 
residents  to  determine  the  level  of 
conversion.  However,  it  was  noted  that 
half  of  the  nursing  home  residents  were 
former  residents  of  a  state  institution  for 
the  developmentally  disabled.  A  1970 
tuberculin  skin  test  survey  of  that 
institution  had  shown  a  low  rate  of 
[Kisitive  reactions. 

In  addition  to  the  nursing  home  ~ 
residents,  nursing  home  employees 
were  also  skin  tested.  Of  the  91 
employees  tested,  61  (67%)  were 
negative  and  30  (33%)  were  positive. 
Similar  to  results  observed  among  the 
residents,  positive  reaction  rates  were 
higher  for  employees  who  had  ever 
worked  in  the  east  wing  (50%)  than  for 
those  who  had  never  worked  in  the  east 
wing  (23%).  Retesting  of  the  employees 
3  months  later  revealed  3  conversions. 
These  results  suggested  that  there  may 
have  been  occupational  transmissicm  of 
TB  in  this  fecility. 

Occupational  transmission  has  also 
been  observed  in  a  retrospective  study 
of  residents  and  employees  who  lived  or 
worked  in  an  Arkansas  nursing  home 
between  1972jand  1981  (Ex.  7-83).  In 
this  retrospective  study,  investigators 
reviewed  the  skin  testing  and  medical 
chart  dafe  collected  over  a  10-year 
period  at  an  Arkansas  nursing  home. 
Among  the  nursing  home  residents  who 
were  admitted  between  1972  and  1982, 
32  of  226  residents  (17%)  who  were 
initially  tuberculin  negative  upon 
admittance  became  infected  while  in  the 
home,  based  on  conversion  to  positive 
after  at  least  two  previous  negative  tests. 
Twenty-four  (63%)  of  these  conversions 
tvere  infected  in  1975.  following 
ejqiosore  to  one  infectious  resident 
TUs  resident,  who  had  negative  skin 
tests  on  three  previous  occasions  during 


his  stay  in  the  home,  was  not  diagnosed 
with  TB  imtil  after  he  was  hospitalized 
because  of  fever,  loss  of  weight  and 
productive  cough.  The  remaining  37% 
converted  in  the  absence  of  a  known 
infectious  case.  Thus,  the  authors 
suggested  that  nosocomial  infections  are 
likely  to  result  from  persons 
unsuspected  of  having  TB. 

Sldn  testing  was  also  reviewed  for 
employees  of  the  nursing  home. 
Questionnaires  were  cmnpleted  by  108 
full-time  emplojfees.  Eleven  of  68 
employees  with  follow-up  sldn  tests 
converted  to  positive  skin  status  during 
the  study  period.  Ten  of  the  11  (91%) 
convOTters  reported  that  they  had  been 
in  the  nursing  home  in  1975,  the  same 
year  in  which  many  of  the  residents 
were  also  found  to  have  converted  from 
a  single  infectious  case.  In  addition, 
employees  working  at  least  10  years  in 
the  home  had  a  hi^wr  percentage  of 
conveniens  (9  of  22,  40%)  than 
employees  working  less  than  10  years  (2 
of  46, 4.4%).  Based  on  the  resulu  of  this 
study,  the  authors  concluded  that,  in 
addition  to  occurrence  of  TB  cases  from 
the  reactivation  of  latent  infections 
among  the  rideriy,  TB  can  also  be 
transmitted  from  one  resident  to  another 
resident  or  staff.  Consequently,  TB  must 
be  considered  as  a  potential  nosocomial 
infection  in  nursing  homes. 

Thus,  long-term  care  facilities  for  the 
elderly  represent  a  high-risk  situation 
for  the  transmission  of  TB.  These  tjrpes 
of  fecilities  possess  a  number  of 
characteristics  that  increase  the 
likelihood  that  active  disease  may  be 
present  among  the  facility  residents  and 
may  go  undetected.  Similar  to  other 
hi^-risk  settings,  the  evidence  shows 
that  the  primary  factors  in  the 
transmission  of  TB  among  residents  and 
staff  have  been  the  failure  to  promptly 
identify  residents  with  infectious  13 
and  initiato  and  adequately  implement 
appropri^e  exposure  control  measures. 

Drug  T^eotment  Centers 

Another  occupational  setting  that  has 
been  identified  as  a  high-risk 
environment  for  the  transmission  of  TB 
is  drug  treatment  centers.  Similar  to 
other  high-risk  sites,  drug  treatment 
centers  have  a  higher  prevalence  of  TB 
infection  than  the  general  population. 
For  example,  in  1989  the  CDC  funded 
25  state  and  city  health  departmmits  to 
support  tuberculin  testing  and 
adininistiation  of  preventive  therapy  in 
conjunction  with  HTV  counseling  and 
testing.  In  this  project,  28,586  clients 
from  114  drug  treatment  centers  wen 
given  tuberculin  skin  tests.  Of  those. 
2345  (9.7%)  were  positive  (Ex.  6-8). 
When  persons  %vith  previously 
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documented  positive  tests  were 
included,  4167  (13.3%)  were  positive. 

There  is  also  evidence  to  suggest  that 
drug  dependence  is  a  risk  factor  for  TB 
disease.  For  example,  Reichman  et  al. 
fEx.  7-S5)  evaluated  the  prevalence  of 
TB  disease  among  different  drug- 
dependent  populations  in  New  York:  (1) 
An  in-hospital  population,  (2)  a     ^ 
population  in  a  local  drug  treatment 
center,  and  (3)  a  city-wide  population  in 
methadone  clinics.  For  the  in-hospital 
population  of  1,283  patients  discfaaiged 
with  drug  dependence.  48  (3.74%)  had 
active  disease,  for  a  prevalence  rate  of 
3,740  pa- 100,000.  In  comparison,  the 
TB  prevalence  rate  for  the  total  inpatient 
population  was  584  per  100,000  and  for 
New  York  Qty  as  a  whole  was  86.7  per 
100,000.  Screening  of  clients  at  a  local 
drug  treatment  center  in  Harlan 
revealed  a  TB  prevalence  of  3750  per 
100,000  in  the  drug-dependent 
population.  Similarly,  in  the  New  York 
methadone  program,  the  city- wide  TB 
prevalence  was  1,372  per  100,000.  The 
authors  also  reported  that  although 
estimates  of  TB  infection  rates  for  both 
drug-dependent  and  non-drug 
dependent  people  were  similar,  the 
prevalence  of  TB  disease  among  the 
druig-dependent  was  higher,  thus 
suggesting  that  drug  dependency  may  be 
a  risk  factor  for  disease. 

Clients  of  drug  treatment  centers  not 
only  have  a  high  prevalence  of  TB 
infection,  a  majority  of  them  are 
intravenous  drug  users.  Of  the  estimated 
645,000  clients  discharged  each  year 
from  drug  treatment  centers, 
approximately  265,000  are  intravenous 
drug  users  who  either  have  or  are  at  risk 
fior  HIV  inflection.  In  the  Northeastern 
VS.,  HTV  seroprevalence  rates  of  up  to 
49%  have  been  reported  (Ex.  6-8). 
These  individuals  are  at  increased  risk 
of  developing  active  TB  diseeae. 

To  detemune  the  risk  of  active  TB 
associated  with  HIV  infection,  Selwyn 
at  al.  (Ex.  5-6)  prospectively  studied 
520  intravenous  drug  users  enrolled  in 
•  methadone  maintenance  program.  In 
this  study,  217  HIV  seropositive  and  303 
soonegative  intravenous  drug  users, 
who  had  complete  medical  records 
documenting  their  history  of  TB  and 
skin  test  status,  wrae  followed  from  June 
1085  to  January  1968.  On  admission  to 
the  methadone  program,  and  at  yearly 
intervals,  all  patients  were  given 
tuberculin  sicin  tests. 

Forty-nine  (23%)  of  the  seropositive 
patients  and  62  (20%)  of  the 
seronegative  patients  had  positive 
reactions  to  the  skin  test  before  entry 
into  the  study.  Among  the  patients  who 
initially  had  negative  skin  tests,  15  of 
131  (11%)  seropositive  patients  and  62 
of  303  (13%)  seroDBgative  patients 


converted  to  positive  tuberculin  status. 
While  the  prevalence  and  incidence 
rates  of  TB  infsction  were  similar  for  the 
two  groups  of  patients,  seropositive 
patients  showed  a  higher  incidence  of 
developing  active  disease.  Active  TB 
developed  in  8  of  the  seropositive 
subjects  with  TB  infection  (4%), 
whereas  none  of  the  seronegative 
patients  with  TB  infection  developed 
active  TB  during  the  study  period. 

Among  individuals  who  are  infected 
with  HTV  or  who  have  AIDS,  TB  disease 
may  be  difficult  to  diagnosis  because  of 
the  atypical  radiographic  appearance 
that  13  may  present  in  these 
individuals.  In  these  individuals,  TB 
may  go  undiagnosed  and  present  an 
unsuspected  source  of  exposiue.  Clients 
of  drug  treatment  centera  also  may  be 
more  likely  to  discontinue  or 
inadequately  adhere  to  TB  therapy 
regimens  in  instances  where  they 
develop  active  disease.  As  in  other 
instances,  this  increases  the  likelihood 
of  relapse  to  active  disease  or  possibly 
the  development  of  MDR-TB,  both  of 
which  result  in  additional  or  even 
prolonged  periods  of  infiectiousness 
during  which  other  clients  or  staff  can 
be  exposed. 

There  is  evidence  showing  the 
transmission  of  TB  in  drug  treatment 
fiacilities  among  both  the  clients  and  the 
staff.  In  a  CDC  case  stiidy  (Ex.  5-6),  a 
Michigan  man  who  was  living  in  a 
residential  substance  abuse  treatment 
facility  and  was  undergoing  therapy  for 
a  previously  diagnosed  case  of  TB 
disease,  was  discovered  by  the  local 
health  department  to  have  MDR-TB.  As 
a  result,  a  contact  investigation  %vas 
initiated  at  the  drug  treatment  facility  in 
which  he  resided. 

Of  the  160  clients  and  staff  who  were 
identified  as  potential  contacts.  146 
wrere  tested  and  given  tuberculin  sldn 
tests  in  Novembeo-.  No  health  screening 
program  had  been  in  place  at  the 
facility.  The  following  March  repeat 
akin  tests  were  given.  Of  the  70  persons 
who  were  initi^y  tuberculin  negative 
and  were  still  present  in  the  facility,  15 
(21%)  had  converted  to  positive  status 
(14  clients  and  1  staff  member).  The 
investigators  noted  that  the  number  of 
convertera  may  have  been 
underestimated  for  two  reasons.  Many 
of  the  clients  were  at  risk  for  HIV 
infaction  and  thus  may  have  been 
anergic  and  not  responded  to  the 
tubmculin  skin  tests.  In  addition,  nearly 
half  of  the  clients  who  were  initially 
negative  were  not  available  for  repeat 
skintestins. 

Several  racton  may  have  contributed 
to  the  observed  convenions  in  this 
&cility.  For  example,  no  health 
screening  program  was  in  place. 


Therefore,  individiials  with  TB  would 
go  unidentified.  In  addition,  the  clients 
were  housed  in  a  building  with  crowded 
dormitories  for  sleeping.  The  only 
ventilation  in  this  building  was 
provided  by  opening  windows  and 
doora.  Thus,  environmental  conditions 
were  ideal  for  the  transmission  of  TB. 

Consequently,  the  high-risk 
characteristics  of  clients  who  frequent 
these  centers  (e.g.,  high  prevaleiAce  of 
infection  and  factors  increasing  the 
likelihood  of  developing  active  disease) 
and  environmental  characteristics  of  the 
center  (e.g. ,  crowding  and  poor 
ventilation),  lead  to  dhig  treatment 
centers  being  considered  a  high-risk 
setting  for  the  transmission  of  TB.  The 
available  evidence  shows  that  the 
failure  to  promptiy  identify  clients  with 
infectious  TB  and  to  initiate  and 
properly  implement  exposure  control 
methods  (e.g.,  proper  ventilation) 
resulted  in  the  infection  of  clients  and 
staff  at  these  facilities. 

ConcluBiofi 

The  available  evidence  clearly 
demonstrates  that  the  transmission  of 
TB  represents  an  occupational  hazard  in 
work  settings  where  employees  cmi 
reasonably  be  anticifMited  to  have 
contact  with  individuals  with  infectious 
TB  or  air  that  may  reasonably  be 
anticipated  to  contain  aerosolized  M. 
tuberculosis  as  a  part  of  their  job  duties. 
Epidemiological  studies,  case  reports, 
and  outbraaik  investigations  have  shown 
that  in  various  woric  settings  where 
there  has  been  an  increased  likelihood 
of  encountering  individuals  with  active 
TB  or  where  high-hazard  procedures  are 
performed,  employees  have  become 
infected  with  TB  and  in  some  cases 
developed  active  disease.  While  some 
infections  were  a  result  of  more  direct 
and  more  prolonged  exposures,  other 
infections  resulted  from  non-direct  and 
brief  or  intermittent  exposures.  Because 
of  the  variability  in  the  infactiousness  of 
individuals  with  active  TB,  one 
exposure  may  be  sufficient  to  initiate 
infection. 

Several  factors,  common  to  many  of 
these  wotk  settings,  were  identified  as 
contributing  to  the  transmission  of  TB: 
(1)  Failure  or  delayed  recognition  of 
individuals  with  active  TB  within  the 
facility,  and  (2)  failure  to  initiate  or 
adequately  implement  appropriate 
infaction  control  measures  (e.g., 
performance  of  high-hazard  procedures 
under  uncontrolled  conditions,  lack  of 
negative  pressiire  ventilation, 
recirculation  of  imfiltered  air.  and  lack 
of  appropriate  respiratory  protection). 
Thus,  in  work  settings  where  employees 
can  reasonably  be  anticipated  to  have 
contact  with  individuals  with  infectious 


"^ 
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TB  or  air  that  may  contain  aerosolized 
M.  tuberculoas  and  whare  appropriate 
infaction  control  programs  are  not  in 
place,  employees  are  at  increased  risk  of 
becoming  infected  with  TB. 

Infsction  with  TB  is  a  material 
impairment  of  the  woricer's  health.  Even 
though  not  all  infections  progress  to 
active  disease,  infection  marics  a 
significant  change  in  an  individual's 
health  status.  Once  infected,  the 
individual  is  infected  for  his  or  her 
entire  life  and  carries  a  lifetime  risk  of 
developing  active  disease,  a  risk  they 
would  not  have  had  they  not  been 
infected.  In  addition,  many  individuals 
with  infection  undergo  preventive 
therapy  to  stop  the  progression  of 
infection  to  active  dismse.  Preventive 
therapy  consists  of  very  toxic  drugs  that 
can  cause  serious  adverse  health  effects 
and,  in  some  cases,  may  be  fatal. 

Although  treatable,  active  disease  is 
also  a  serious  adverse  health  effect 
Some  TB  cases,  even  though  cured,  may 
result  in  long-term  rfamagw  to  the  organ 
that  is  infected.  Individuals  with  active 
disease  may  need  to  be  hospitalized 
-while  they  are  infiactious  and  they  must 
take  toxic  drugs  to  stop  the  progressive 
destruction  of  the  infected  tissue.  These 
drugs,  as  noted  above,  are  toxic  and  may 
have  serious  side  effects.  Moreover, 
even  with  advancements  in  treating  TB, 
individuals  still  die  from  TB  disease. 
This  problem  is  compounded  by  the 
emergence  of  multidrug-resistant  strains 
of  TB.  In  these  cases,  due  to  the  inability 
to  find  adequate  drug  regimens  which 
can  treat  the  disease,  individuals  remain 
infectious  longer,  allowing  the  disease 
to  progress  further  and  cause  more 
progressive  destruction  of  the  infected 
tissue.  This  increases  the  likelihood  of 
long-term  damage  and  death. 


V.  PreUminary  Risk  Assessment  for 
Oocopatioiial  Exposure  to  Tuberculosis 

Introduction 

The  United  States  Supreme  Court,  in 
the  "benzene"  decision  [Industrial 
Union  Department,  AFL-QO  v. 
American  Petroleum  Institute.  448  U.S. 
607  (1980)),  has  stated  the  OSH  Act 
reqiiires  that,  prior  to  the  issuance  of  a 
new  standard,  a  determination  must  be 
made,  based  on  substantial  evidence  in 
the  record  considered  as  a  whole,  that 
there  is  a  significant  health  risk  under 
existing  conditions  and  that  issuance  of 
a  new  standard  will  significanUy  reduce 
or  eliminate -that  risk.  The  Court  stated 
that 

"before  he  can  promulgate  any  permanent 
liealth  or  safety  standard,  the  Secretary  is 
required  to  make  a  tlireshold  finding  that  a 
place  of  employment  is  tuuafe  in  the  sense 
that  significant  risks  are  present  and  can  be 


eliminated  tx  leMened  by  a  change  in 
pncticas"  (448  U.S.  642). 

The  Cotirt  in  the  Cotton  Dust  case 
{American  Textile  hAmufactureis 
Institute  v.  Donovan.  452  U.S.  490 
(1981)).  rejected  the  use  of  cost-benefit 
analysis  in  setting  OSHA  health 
standards.  However,  the  Court 
reaffirmed  its  previous  position  in  the 
"benzene"  case  that  a  rUk  assessment  is 
not  only  appropriate,  but  also  reqtiired 
to  identify  significant  health  risk  in 
workers  and  to  determine  if  a  proposed 
standard  will  achieve  a  reduction  in  that 
risk.  Although  the  Court  did  not  require 
OSHA  to  p^ferm  a  quantitative  risk 
assessment  in  every  case,  the  Court 
implied,  and  OSHA  as  a  matter  of  policy 
agrees,  that  assessments  should  be  put 
into  quantitative  terms  to  the  extent 
possible.  The  following  paragraphs 
present  an  overall  description  of 
OSHA's  preliminary  quantitative  risk 
assessment  for  occupational  exposure  to 
tuberculosis  (TB). 

An  earlier  version  of  this  risk 
assessment  was  reviewed  by  a  group  of 
four  experts  in  the  fields  of  TB 
epidemiology  and  mathematical 
modeling.  The  reviewera  were  George 
Comstock,  MD,  MPH,  DPH,  Alumni 
Centennial  Professor  of  Epidemiology, 
The  Johns  Hopkins  University;  Neil 
Graham  MBBS,  MD,  MPH,  Associate 
Profassor  of  Epidemiology,  The  Johns 
Hopkins  Univeraity;  Bahjat  Qaqish,  MD, 
PhD,  Assistant  Professor  of  Biostatistics, 
Univeraity  of  North  Carolina;  and 
Patricia  M.  Simone,  MD,  Chief,  Program 
Services  Branch,  Division  of 
Tuberculosis  Elimination,  CDC.  The 
reader  is  referred  to  the  peer  review 
report  in  the  docket  for  additional 
details  (Ex.  7-911).  The  revised  version 
of  OSHA's  risk  assessment,  as  published 
in  this  proposed  rule,  includes  OSHA's 
response  to  the  reviewere'  comments  as 
well  as  updated  risk  estimates  based  on 
recent  piuified  protein  derivative  (PPD) 
sldn  testing  data  made  available  to  the 
Agency  since  the  peer  review  was 
performed  and  is  generally  supported  by 
the  reviewen  or  is  consistent  with 
reviewers'  comments.  (Note:  PPD  skin 
test  and  tuberoilin  skin  test  (TST)  are 
synonymous  terms.) 

The  CDC  estimates  that,  once  infected 
with.  M.  tuberculosis,  an  untreated 
individual  has  a  10%  lifstime 
probability  of  developing  active  TB  and 
that  approximately  half  of  those  cases 
will  develop  within  the  first  or  second 
year  after  infection  occtirs.  Individuals 
with  active  TB  represent  a  pool  from 
which  the  disease  may  spread.  Based  on 
data  from  the  CDC,  OSHA  estimates  that 
every  index  case  (i.e.,  a  person  with 
infectious  TB)  results  in  at  least  2  other 


infections  (Ex.  7-269).  For  some 
percentage  of  active  cases,  a  more  sevoe 
clinical  coiuse  can  develop  which  can 
be  attributed  to  various  facton  such  as 
the  presence  of  MDR-TB,  an  allergic 
response  to  treatment,  or  the  synergistic 
effects  of  other  health  conditions  an 
individual  might  have.  Further,  OSHA 
estimates  that  for  7.78%  of  active  TB 
cases,  TB  is  expected  to  be  the  cause  of 
death.  Section  6(b)(5)  of  the  OSH  Act 
states  that. 

The  Secretary,  in  promulgating  standards 
dealing  with  toxic  materials  or  harmful 
physical  agents  under  this  lubsectioa,  shall 
set  tlte  standard  which  most  adequately 
aasuras,  to  tlie  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  sufiar  material  impaiment  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  exposure  to  the  hazard  dealt  writh 
by  sodi  standard  far  tlie  period  of  liis 
wcHkingUfs. 

For  this  rulemaking,  OSHA  defines 
TB  infection  as  a  "material  impairment 
of  health",  for  several  reasons.  Pint, 
once  infected  with  TB,  an  individual 
has  a  10%  lifetime  likelihood  of 
developing  active  disease  and 
approximately  1%  likelihood  of 
developing  more  serious  complications 
leading  to  death.  Second,  alleigic 
reaction  and  hepatic  toxicity  due  to 
chemoprophylaxis  with  isoniazid. 
which  is  one  of  the  drugs  used  in  the 
recommeoded  course  of  preventive 
treatment,  pose  a  serious  threet  to  a 
large  number  of  workera.  Third, 
defining  infection  with  M.  tuberculosa 
as  matorial  impairment  of  health  is 
consistent  with  OSHA's  position  in  the 
Bloodbome  Pathogens  standard  and  is 
supported  by  CDC  and  several 
st^ceholdws  who  participated  in  the 
pre-proposal  meetings,  as  well  as  Dr. 
Neil  Ckaham,  one  of  the  pea-  reviewran 
of  this  risk  assessment.  In  his  coaunalili 
to  OSHA,  Dr.  Graham  stated. 

The  focus  of  OSHA  on  risk  of  TB  infsctioo 
rather  than  TB  disease  is  appropriate.  TB 
inCsction  is  a  potentially  adverse  event. 
particulaily  if  exposure  is  from  a  MDR-TB 
patient,  or  if  the  health-care  or  institutional 
woricer  is  HIV  seropositive.  In  addition,  a 
skin  test  conversion  will  in  most  cases 
mandate  use  of  chemoprophylaxis  for  >6 
months  which  is  at  least  inconvenient  and  at 
wont  may  involve  adverse  drug  reactions. 
(Ex.  7-271) 

The  approach  taken  in  this  risk 
assessment  is  similar  to  the  approach 
OSHA  took  in  its  risk  assessment  for  the 
Bloodbome  Pathogens  standard.  As 
with  bloodbome  pathogens,  the  health 
response  (i.e.,  infection)  associated  with 
exposure  to  the  pathogenic  agent  does 
not  depend  on  a  ctmiulative  level  of 
exposure;  instead,  it  is  a  function  of 
intensity  and  frequency  of  each 
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exposure  incident.  However,  imlike 
hepatitis  B,  where  the  likelihood  of 
infection  once  an  exposure  incident 
occurs  is  known  with  some  degree  of 
certainty,  the  likelihood  of  becoming 
infected  with  TB  after  an  exposure 
incident  is  not  as  well  characterized. 
With  TB,  the  likelihood  of  infection 
depends  on  the  potency  of  an  exposure 
incident  and  the  susceptibility  of  the 
exposed  individual  (which  is  a  function 
of  the  person's  natural  resistance  to  TB 
and  his  or  her  health  status).  Further, 
the  potency  of  a  given  exposure  incident 
is  highly  dependent  on  several  bctors, 
such  as  the  concentration  of  droplet 
nuclei  in  the  air.  the  duration  of 
exposure,  and  the  virulence  of  the 
pathogen  (e.g.,  pulmonary  and  laryngeal 
TB  are  considered  more  infectious  than 
other  types). 

The  Agency  has  sufBcient  data  to 
quantify  the  risk  associated  with 
occupational  exposiire  to  TB  among 
health  care  workers  in  hospitals  on  a 
state-by-state  basis.  In  addition  to 
hospital  employee  data,  OSHA  has 
obtained  data  on  selected  health  care 
employee  groups  from  the  TB  Control 
OfBce  of  the  Washington  State  Health 
Department.  These  groups  include 
workers  employed  in  long-term  health 
care,  home  health  care,  and  home  care. 
Small  entities  are  encouraged  to 
comment  and  submit  any  data  or  studies 
on  TB  infection  rates  relevant  to  their 
business. 

Because  ft  is  exposure  to  aerosolized 
M.  tuberculosis  that  places  workers  at 
risk  of  infection,  and  not  some  factor 
unique  to  the  health  care  profession,  the 
Agency  concluded  that  the  experience 
of  these  groups  of  health  care  workers 
is  representative  of  that  of  the  other 
"high-risk"  workers  covered  by  this 
luoposal.  This  means  that  the  risk 
estimates  calculated  for  these  groups  of 


workers  are  appropriate  to  use  as  the 
basis  for  describing  the  potential  range 
of  risks  for  workers  in  other  work 
settings  where  workers  can  be  expected 
to  come  into  close  and  frequent  contact 
with  individuals  with  infectious  TB  (or 
with  other  sources  of  aerosolized  M. 
tuberculosis)  as  an  integral  part  of  their 
job  duties.  As  discxissed  in  section  IV 
(Health  ECEiects],  epidemiological 
studies,  case  reports,  and  outbreak 
investigations  have  shown  that  workers 
in  various  work  settings,  including  but 
not  limited  to  hospitals,  have  become 
infected  with  tuberculosis  as  a  result  of 
occupational  exposure  to  aerosolized  M. 
tuberculosis  when  appropriate  infection 
control  programs  for  tuberculosis  were 
not  in  place. 

In  this  preliminary  risk  assessment. 
OSHA  presents  risk  estimates  for  TB 
infections,  cases  of  active  disease,  and 
TB-related  deaths  (i.e.,  where  TB  is 
considered  the  cause  or  a  major 
contributing  cause  of  death)  for  workers 
with  occupational  exposure  to 
tuberculosis. 

A  number  of  epidemiological  studies 
demonstrate  an  increased  risk  of  TB 
infection  among  health  care  workers  in 
hospitals  and  other  work  settings.  A 
brief  review  of  a  selection  of  these 
studies  is  presented  below,  followed  by 
OSHA's  estimates  of  excess  risk  due  to 
occupational  exposure.  Finally,  OSHA 
presents  a  qualitative  assessment  of  the 
risk  of  TB  infection  caused  by 
occupational  exposure  to  tuberculosis  in 
correctional  facilities,  homeless  shelters, 
drug  treatment  centers,  medical 
laboratories,  and  other  high-risk  wd^k 
groups. 

Review  of  the  Epidemttlogy  of  TB 
Infection  in  Exposed  Workers 

There  are  several  studies  in  the 
published  scientific  literature 


demonstrating  the  occupational 
transmission  of  infectious  TB.  Reports 
of  TB  outbrealcs  and  epidemiologic 
surveillance  studies  have  shown  that 
health  care  and  certain  other  workers 
are,  as  a  result  of  their  job  duties,  at 
significantly  higher  risk  of  becoming 
infected  than  the  average  person. 

OSHA  conducted  a  thorough  search  of 
the  published  literature  and  reviewed 
all  studies  addressing  occupational 
exposiue  to  tuberculosis  and  TB 
infection  in  hospitals  and  other  work 
settings.  All  published  studies  show 
positive  results  (i.e.,  workers  exposed  to 
infectious  individuals  have  a  high 
likelihood  of  becoming  infected  with 
TB).  Because  there  are  so  many  studies, 
OSHA  selected  a  representative  subset 
of  the  more  recent  studies  conducted  in 
the  U.S.  to  include  in  this  section.  These 
studies  were  chosen  because  they  show 
occupational  exposure  in  various  work 
settings,  under  various  working 
conditions,  and  imder  various  scientific 
study  designs. 

.  OSHA's  summary  of  the  studies  is 
presented  in  Table  V-l(a)  and  Table  V- 
1(b).  These  studies  represent  a  wide 
range  of  occupational  settings  in 
hospitals,  ranging  from  TB  and  HTV 
wards  in  high  prevalence  areas,  such  as 
New  York  City  and  Miami,  to  hospitals 
with  no  known  TB  patients  located  in 
low  prevalence  areas  such  as  the  state 
of  Washington.  The  studies  include 
prospective  studies  of  entire  hospitals  or 
groups  of  hospitals,  retrospective 
surveys  of  well-controlled  clinical 
environments,  such  as  an  HTV  ward  in 
a  hospital,  and  case  studies  df  single- 
source  infection  (i.e.,  outtneak 
investigations). 


TABt^  V-1  (A).— Outbreak  Investiqahons  of  TB  infection 


Authors/year 


(1962) 


Kanlor  el  81(1968) 


Beck-Segue  (1982) 


Settinf^aource 


'mlensive    care     unit/San 
Diegon  index  case— 7-day  hospital 


VA  hospital  in  Chicago  autopsy 
room/I  index  case  undtagnosed 
until  histotogy  exam  of  autopsy  tis- 


Jacfcson  Memortal  Hoepilal  in  Miami 
MOR-TB  in  HIV/patients  on  HIV 
waid  and  dinic  during  1969-91. 


Risk  of  TB  in  heaNh  care  woikars 


14M5  (31%)  PPO  conversions.  10/13 
(77%)  PPD  conversions  among 
health  care  workers  present  at 
broTKhoscopy. 

9/56  (16%)  PPD  conversions  anvjog 
exposed  workers  vs.  3/333  (1%) 
conversions  among  unexposed 
(RR.17.8)  3  workers  developed 
active  TB. 

13/39  (33%)  PPD  conversions  on 
HIV  ward  and  dinic. 


Contrtwting  (actors 


Poor  ventilation.  No  report  on 
pirator  use. 


No  mechanical  ventilation  on  medical 
ward  (autopsy  room):  no  isolation. 
Autopsy  room  had  1 1  air  changes/ 
hour  and  no  air  recirculation. 

Soma  rooms  had  positive  pressure. 
Inadequate  triage  of  patients  with 
suspected  TB.  Delay  In  use  of  iso- 
lation. Early  discharge  from  isola- 
lion. 
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Table  v-1(b).— Surveillance  Studies  of  TB  Infection  in  Exposed  Health  Care  Woricers 

Authors/year 

Selling/source 

Studype- 

KopmaDon 

RWtofTBinheaNhcare 
workers 

Price  et  al.  (1987)  

19  Eastern  North  Caro- 
lina hospitals. 

1960-84 

AlHospttsi  workers 

1.80%«inualPPOcort- 
version  rate. 

29  Central  North  Caro- 

»••••••>•»•••• 

»..»..  ....«...>....„».....»_.~ 

0.70%  annual  PPO  oon- 

lina  hospitals. 

verstonrate. 

8  Western  North  Caro- 

....M^.—.... 

0.61%annual  PPO  con- 

lina hospitals. 

version  rate. 

AHken  el  al.  (1987) .... 

64  hoapiials  in  Washing- 

1962-84 

All  Hospital  workers 

0.1%  PPD  conversion 

Strict  adhsranoe  to  COC 

Malaiilryelal.(l9Q0> 

ton  State. 
14  urban  ho^)itais  in  U.S 

V) 

mMiAft^nnA   in  * -— ' £m 

rate/in  3  years. 
11%PPDconver8ioo/3 

guidsHrtss. 

pnysictans  m  training  m 

pulmonary  medicme 

years  among  pu^ 

and  infectious  dtoaase. 

monary  fellows,  2.4% 
PPO  convsraiortt/3 
years  among  infectious 

OlSOOSO  lOIIO'WS* 

Dooiey  el  al.  (1992)  .. 

Mospnai  m  rueno  raco 

1969-90 

Hospital  workers  (n-908) 

Prevalence  study:  54/ 

Isulatiurt  rooms  dki  rwl 

TB  in  HIV-infected  pa- 

109  (50%)  nurses  ex- 

have negative  pre»- 

tionls. 

posed  to  TB  patients 

sure.  Recirculated  air 

j> 

had  positive  PPDs  35/ 
188  (19%)  cterk:al 

was  noft  fitared. 

* ' 

wortcera  with  no  expo- 
suretoTB  hadposi- 
*n  PPDs  (p<0.001). 

NiOSH     

Jadcson  Memorial  Hos- 

1989-62 

Hospital  workers  in  se- 

60%  annual  PPO  conver- 

Incompleto  isoialton  fs- 

• 

pital,  Miami. 

leciedwvds(n.i607). 

posed  woiksrs,  0.6% 
annual  PPO  conver- 
sion among  344  unex- 

cWBei.  Impropsr  sppi 
csMon  ol  JsotaSon  px^ 
osdures. 

Cocchiarella  elal. 

Cook  Counly  Hospital, 

1961 

r^mrhifl^kin  nhii«>k^nr^ 

poasd  worttsrs. 
18J%  3^e»  PPO  con- 

Rssidsnte  were  odsrad 

\jiiiMaiwni  piiysuwa 

(1996). 

ChicaQO. 

wllh  at  Isast  1  year  of 

version  rate  for  house 

■naaa  faapKanry  pro- 

cMctf  work  at  CCH 

staff  in  internal  medi- 

teoHon during  expo- 

t 

(n.128). 

cine  vs.  2.2%  PPO 
converskxi  rale  tor 
house  staff  in  other 
gpocioitiea. 

sures.  No  protocol 
avtfable  tor  aarfy 
KMrmKaDon  or  sue 
pad  TB  cases.  PPO 
testing  program  inoom- 
pisls.  Inadequate  Iso- 
letton  faaMias. 

•Mkt196as(3yeara». 


Outbreak  investigations  describe 
occupational  exposure  to  tubemilosis 
from  single  index  patients  or  a  well- 
defined  group  of  patients.  Such 
investigations  are  more  likely  to 
demonstrate  an  upper  limit  of 
occupational  risk  in  different  settings, 
usually  under  conditions  of  suboptimal 
environmental  and  infection  controls. 
Although  oudneak  investigations 
draaonstrate  the  existence  of 
occupational  risk  under  cotain 
conditions  and  the  importance  of  the 
early  identification  of  suspect  TB 
patients  quite  well,  these  studies  do  not 
provide  information  conducive  to  risk 
assessment  estimations.  Limitations  of 
outbreak  investigations  include  the 
frequent  absence  of  baseline  PPD  test 
results,  the  difBculty  of  extrapolating 
the  results  to  non-outbreak  conditions  of 
TB  exposure,  and, -often,  small  sample 
sizes.  Table  V-l(a)  lists  soihe  of  the 
published  outbreak  investigations  and 
shows  the  risks  posed  to  health  care 
workers  by  such  outbreaks,  as  well  as 


the  Cailuies  in  control  programs 
contributing  to  these  episodes. 

Prospective  and/or  retrospective 
surveillance  studies  are  used  to  estimate 
conversion  rates  from  negative  to 
positive  in  PPD  sldn  testing  programs. 
These  conversion  rates  can  be  used  to 
estimate  the  excess  incidence  of  TB 
infection.  Surveillance  studies  among 
health  care  woricers  lend  themselves  to 
a  more  systematic  evaluation  of  the  risk 
of  TB  infection  than  outbreak 
investigations,  for  several  reasons.  First, 
these  studies  better  reflect  the  risk  of  TB 
experienced  by  workers  under  routine 
conditions  of  exposure.  Second,  these 
studies  are  usually  based  on  a  larger 
group  of  workras  and  therefore  jdeld 
more  precise  and  accurate  estimates  of 
the  actual  risk  of  infection.  However, 
the  extent  to  which  resiilts  from 
surveillance  studies  can  be  genmalized 
depends  on  a  careful  evaluation  of  the 
study  population.  Some  studies  report 
skin  test  conversion  rates  for  all  workers 
in  the  hospital(s)  under  study.  Such 


studies  often  include  large  groups  of 
employees  with  little  or  no  exposure  to 
TB.  Results  from  such  studies  may 
reflect  an  overall  estimate  of  risk  in  that 
environment,  but  may  underestimate 
the  occupational  risk  of  those  with 
frequent  exposure. 

Other  surveillance  studies  report  PPD 
conversion  rates  of  more  naixowly- 
defined  groups  of  workers,  usually  those 
woddng  in  "hif^-iiMk"  areas  within  a 
hospital  such  as  the  HTV  or  TB  wards. 
Some  of  these  studies  have  internal 
control  groups  (i.e.,  they  compare  PPD 
convwsion  rates  between  a  group  of 
wwkers  writh  extensive  exposiire  to  TB 
and  a  group  of  woikers  with  minimal  or 
no  exposure  to  TB),  thus  making  it 
possible  to  more  precisely  quantify  the 
magnitude  of  excess  risk  due  to 
occupational  exposure.  However,  these 
studies  are  also  limited  in  their 
usefulness  for  risk  assessment  purposes. 
They  usually  have  small  sample  sizes, 
maldng  it  more  diCBcult  to  observe 
statistically  significant  difiiarences.  More 
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importantly,  internal  control  groups 
may  overestiinate  background  risk,  and 
thus  underestimate  excess  occupational 
risk,  unless  painstaking  efforts  are  made 
to  eliminate  from  the  control  group 
those  individuals  with  the  potential  for 
occupational  exposure,  a  difficidt  task 
in  some  hospital  environments.  Table 
V-l(b)  contains  a  selected  list  of 
published  surveillance  studies. 

In  reviewing  Table  V-l(a)  and  Table 
V-l(b),  the  reader  should  bear  in  mind 
that  these  tables  are  not  intended  to 
present  an  exhaustive  list  of 
epidemiologic  studies  with  TB 
conversion  rates  in  occupational 
settings.  Instead,  these  tables  present 
brief  summaries  of  some  of  the 
epidemiologic  evidence  of  occupational 
TB  transmission  found  in  the  published 
literature;  they  are  intended  to  convey 
the  seriousness  of  the  risk  posed  to 
health  care  workers  and  to  illustrate 
how  failures  in  control  programs 
contribute  to  this  risk.  Upon  reviewing 
these  studies,  a  consistent  pattern 
emerges:  these  work  settings  are 
associated  with  a  high  likelihood  for 
occupational  exposure  to  tuberculosis, 
and  high  rates  of  TB  infiaction  are  being 
observed  among  health  care  workers. 

Quand'tatiw  Assessment  of  Risk 

Data  availability  usually  dictates  the 
direction  and  analytical  approach 
OSHA's  risk  assessment  can  take.  For 
this  rulemaking,  three  health  endpoints 
will  be  used:  (1)  TB  infection,  which  is 
"material  impairmsDt  of  health"  for  this 
proposed  standard:  (2)  Active  disease 
following  infection;  and.  (3)  Risk  of 
death  from  active  TB. 

in  order  to  account  for  regional 
varialHlity  in  TB  prevalence  and 
therefore  to  accQiunt  for  expected' 
variability  in  the  oak  of  TB  infection  in 
difiiarent  areas,  the  Agency  chose  to 
develop  occupational  risk  estimates  on 
a  state-by-state  basis.  This  approach  was 
criticized  by  Dr.  Neil  Graham  as  being 
too  broad  and  "*  •  *  insufficient  in 
light  of  the  tremendous  variability 
•  •  *  that  can  occur  within  a  state." 
(Ex.  7-911).  The  Agency  recognizes  that 
risk  estimates  on  a  couinty-by-county 
basis  would  be  preferable;  however,  the 
unavailability  of  comprehensive  county 
data  has  prevented  the  Agency  from 
conducting  ^uch  analysis. 

The  annual  excess  risk  of  TB  infection 
due  to  occupational  exposure  is  defined 
as  a  multiplicative  function  of  the 
background  rate  of  infection  and  is 
expressed  as: 

p  =  EIU<o*R* 

where:  -j  .;.{,. 

p  is  the  annual  excess  risk  due  to 
occupational  exposure. 


R«,  is  the  background  rate  of  TB 

infiaction,  and 
ERRo  is  a  multiplicative  fector  denoting 
the  excess  relative  risk  due  to 
occupational  exposure  (ERRo}. 
Estimates  of  ERR<,  are  derived  from 
surveillance  studies  of  workers  with 
occupational  exposure  to  TB.  ERRo  is 
defined  as  the  relative  difference 
between  the  overall  exposed  worker  risk 
and  the  background  (population)  risk 
and  is  calculated  as  the  difference 
between  overall  worker  and  background 
.risk  divided  by  the  backgroimd  risk. 
«•    The  annual  excess  risk  due  to 
occupational  exposure  is  defined  as  a 
function  of  the  backgroimd  risk  because 
of  data  limitations.  If  data  on  overall 
worker  risk  were  available  for  each 
state,  then  the  excess  risk  due  to 
occupational  exposure  would  simply  be 
the  difierence  between  overall  worker 
risk  and  background  risk.  Instead,  the 
tanual  excess  risk  due  to  occupational 
exposure  (i.e.,  p)  is  estimated  using  a 
multiplicative  model  because  data  on 
overall  worker  risk  (i.e.,  R*)  were 
available  only  for  the  states  of 
Washington,  and  North  Carolina  and  for 
Jackson  Memorial  Hospital  located  in 
Miami,  Florida.  Therefore,  the  annual 
excess  risk  due  to  occupational 
exposure  in  state  i  (pj  is  expressed  as: 


Pi 


_K-^^),, 


where: 

R«j  is  the  overall  wori^er  risk  estimated 

from  surveillance  studies  (study  j), 

Rbj  is  the  study  control  group  risk  (i.e., 

study  backgroimd  risk),  and 
Rbi  is  the  background  rate  for  state  i. 

When  i=j  (i.e.,  Washington  State  or 
North  Carolina),  the  excess  risk  due  to 
occupational  exposure,  is  expressed  as 
the  straight  difference  between  overall 
worker  risk  and  background  risk. 

OSHA  calculated  estimates  of  ERRe 
based  on  three  occupational  studies:  the 
Washington  State  study,  the  North 
Carolina  study,  and  the  Jackson 
Memorial  Hospital  study  (Exs.  7-263,  7- 
7,  7-108).  These  estimates  were 
expressed  as  percent  change  above  each 
study's  background.  The  derivation  of 
these  estimates  is  described  in  section  2. 

In  order  to  estimate  an  overall  range 
of  occupatiooal  risk  of  TB  infection, 
taking  into,  account  regional  differences 
in  TB  prevalence  in  the  U.S.,  OSHA:  (1) 
Estimated  background  TB  infection  rates 
by  state  (Rm),  and  (2)  applied  estimates 
'  of  ERRo,  derived  from  the  occupational 
studies,  to  the  state  background  rates  to 
calculate  estimates  of  excess  risk  due  to 
occupational  e^qiosure  by  state. 


OSHA  used  a  multiplicative  function 
of  each  state's  background  infection  rate 
to  estimate  excess  risk  of  TB  infection 
because  the  probability  of  occupational 
infection  can  be  viewed  as  a  function  of 
the  number  of  contacts  and  frequency  of 
contacts  with  infectious  individuals. 
Thus,  estimates  of  expected  relative 
increase  in  risk  above  background  due 
to  occupational  exposure  are  calculated 
for  the  three  available  studies  and  these, 
relative  increases  (i.e.  ERRo)  are 
multiplied  by  background  rates  for  each 
state  to  derive  estimates  of  excess 
occupational  risk  by  state.  These  state 
estimates  are  then  used  to  derive  a 
national  estimate  of  occupational  risk. 

The  CDC  compiles  and  publishes 
national  statistics  on  the  incidence  of 
active  TB  in  the  U.S.  by  state  based  on 
reported  cases.  OSHA  relied  on  these 
data  to  estimate  TB  infection 
background  rates  through  the  use  of  a 
mathematical  model  because 
information  on  TB  infection  is  not  being 
collected  nationwide  by  CDC.  A  more 
detailed  discussion  on  the  methodology 
and  derivation  of  background  risk 
estimates  by  state  is  found  in  section  3. 
and  discussion  on  the  estimation  of 
occupational  risk  estimates  by  state  is 
found  in  section  4  of  this  risk 
assessment. 

Because  section  6(b)(5)  of  the  OSH 
Act  requires  OSHA  to  assess  lifetime 
risks,  OSHA  has  converted  the  annual 
excess  risk  due  to  occupational 
exposure  into  an  excess  lifetime  risk 
based  on  a  45-year  working  lifetime. 
The  formula  used  to  calculate  lifetime 
occupational  risk  estimates  of  the 
probability  of  at  least  one  occurrence  of 
TB  infection  due  to  occupational 
exposure  in  45  years  is  expressed  as  { 1- 
(l-p)**  },  where  p  is  the  annual  excess 
risk  due  to  occupational  exposure.  Two 
assumptions  are  critical  in  defining 
lifetime  risk:  (1)  the  exposure  period  is 
45  years,  and  (2)  the  annual  excess  risk 
remains  constant.  The  implication  of  the 
second  assumption  is  that  the  worker's 
exposure  profile  and  working 
conditions,  which  may  affect  the  level 
and  intensity  of  exposure,  and  the 
virulence  of  the  pathogen,  remain 
unchanged  throughout  a  working 
lifetime.  The  merit  of  this  assumption 
was  questioned  by  Dr.  Graham,  because, 
as  he  states  *•*  •  •  patient  contact  may 
vary  greatly  throughout  a  career  for 
many  HCWs  [health  care  workers]."  and 
"  *  •   *  physicians  (and  nurses)  often 
do  not  have  extensive  patient  contact 
until  [their]  mid-twenties,  while  other 
workers  increasingly  retire  early."  Dr. 
Graham  recommends  that  OSHA's  risk 
assessment  be  adjusted  to  account  for 
variable  exposure  levels  and  variable 
working  lifetimes.  Although  accounting' 
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for  variable  exposure  levels  could  result 
in  more  precise  risk  estimates,  the 
unavailability  of  comprehensive 
information  on  lifetime  TB  exposure 
scenarios  by  occupational  group 
prevented  the  Agency  from  developing 
a  more  complex  risk  model. 

OSHA  has  customarily  assumed  a  45 
year  working  lifetime  in  setting  health 
standards,  llie  Agency  believes  that  this 
assumption  is  reason^le  and  consistent 
with  the  Act.  The  Act  requires  the 
Secretary  to  set  a  standard  for  toxic 
substances  that  would  assure  "no 
employee  *  *  *  suffer  material 
impairment  of  health  or  functional 
capacity  even  if  such  employee  has  ■ 
regular  exposures  to  the  hazard  for  the 
period  of  his  working  lifetime."  20 
U.S.C  $  655(b)(5)  (emphasis  added). 
The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  upheld  the  use  of 
a  45-year  lifetime  in  the  asbestos 
standard  against  an  assertion  by  the 
Asbestos  Information  Association  that 
the  average  duration  of  employment  was 
five  years.  Building  and  Construction 
Trades  Department.  AFL-dO  v.  Brock. 
838  F.2d  1258, 1264, 1265  (D.C.  Cir. 
1988).  The  Court  said  that  OSHA's 
assiunption  "appears  to  conform  to  the 
intent  of  Congress"  as  the  standard  must 
protect  even  the  rare  employee  who 
would  have  45  years  of  exposiue.  Id.  at 
1264.  In  addition,  while  working 
lifetimes  will  vary,  risk  is  significant  for 
some  who  work  as  little  as  one  year  and, 
at  any  rate,  individual  and  population 
risks  are  likely  to  remain  the  same  so 
long  as  employees  who  leave  one  job  are 
replaced  by  othera,  and  those  who 
change  jobs  remain  within  a  covered 
sector.  Nevertheless,  the  Agency  solicits 
information  regarding  the  likelihood  of 
exposure  to  active  TB  in  the  workplace 
and  duration  of  employment  in  various 
occupational  groups.  Lifetime  risk 
estimates  of  1^  infection  by  state  are 
described  in  section  4. 

Lifetime  risk  estimates  of  developing 
active  TB  are  calculated  frx)m  lifetime 
risk  estimhtes  of  TB  infection  assuming 
that,  once  infected,  there  is  a  10% 
likelihood  of  progressing  to  active  TB. 
These  estimates  are  discussed  in  section 
4.  Ftutberi  the  number  of  deaths  caused 
by  TB  is  calculated  from  the  lifetime 
estimates  of  active  TB  using  OSHA's 
estimate  of  TB  case  fetality  rate,  also 
discussed  in  section  4. 

1.  Definitions 

For  the  purpose  of  estimating 
incidence  rates,  TB  infoctioa  rate  is 
defined  as  the  annual  probability  of  an 
individual  converting  from  negative  to 
positive  in  the  tuberculin  skin  test 
Annual  occupational  risk  is  defined  as 
the  annual  excess  risk  of  becoming 


inflected  with  TB  due  to  occupational 
exposure,  and  is  estimated  as  a  function 
of  the  background  risk.  Lifetime 
occupational  risk  is  defined  as  the 
excess  probability  of  becoming  infected 
with  TB  due  to  exposure  in  the 
woricplace,  at  least  once,  in  the  course 
of  a  45-year  working  lifetime  and  is 
estimated  as  { l-(l-p)^  }  where  p  is  the 
annual  occupational  risk  of  TB 
infection. 

2.  Data  Sources  for  Estimating 
Occupational  Risk 

The  quantitative  data  needed  to 
develop  an  overall  national  estimate  of 
risk  for  TB  infection  due  to  occupational 
exposure  are  not  available.  The  CDC 
does  not  publish  occupational  data 
associated  with  TB  infection  incidence 
and  active  TB  on  a  nationwide  basis. 
There  has  been  some  effort  to  include 
occupational  information  on  the  TB 
reporting  forms,  but  only  a  limited 
number  of  states  are  currently  using  the 
new  forms  that  capture  occupational 
information  in  a  systematic  way. 

However,  there  are  a  number  of 
sources  that  permit  the  risk  in 
occupational  settings  to  be  reasonably 
estimated  and,  with  the  aid  of 
mathematical  models,  to  develop 
estimates  of  excess  relative  occupational 
risk  (ERRo),  which  can  then  be 
multiplied  by  the  state-specific 
back^imd  rates  to  yield  estimates  of 
excess  occupational  risk.  OSHA  has 
identified  three  data  sources  that  are 
suitable  for  assessing  the  excess  risk  of 
TB  infection  in  health  care  workers  with 
occupational  exposure.  These  include: 
(1)  A  1994  survey  of  tuberculin  skin 
testing  in  all  health  care  fecilities  in 
Washhigton  State;  (2)  A  state-wide 
survey  of  hospitals  in  North  Carolina, 
conducted  in  1984-1985,  which 
addressed  TB  skin  testing  practices,  TB 
infection  prevalence,  and  TB  infection 
incidence  among  hospital  employees  in 
that  state:  and  (3)  the  employee 
tuberculin  skin  test  conversion  database 
from  Jackson  Memorial  Hospital  in 
Miami,  Florida.  In  addition  to  these 
hospital  employee  data,  the  Agency  has 
obtained  data  on  selected  other  work 
groups  from  the  state  of  Washington. 
These  groups  include  workers  employed 
in  long-term  health  care,  home  health 
care,  and  home  care. 

On  the  issue  of  data  availability  for 
this  risk  assessment.  Dr.  Graham  agrees 
with  OSHA  that  there  are  no 
comprehensive  data  available  with 
respect  to  occupational  risk  of  TB 
infection  in  health  care  and  other 
institutions  in  the  U.S.  Instead  of 
relying  on  two  state  specific  studies.  Dr. 
Graham  recommends,  though  with 
serious  reservations,  the  use  of  a  review 


study  by  Menzies  et  al.  (Ex.  7-130).  Dr. 
Graham  admits  that  the  "validity  of  the 
estimates  in  these  reports  [reviewed  in     . 
the  Menzies  et  al.  study]  must  be  open 
to  serious  question  *  *  *"  for  the 
following  reasons,  which  were  pointed 
out  by  Dr.  Graham:  several  of  the  studies 
reviewed  are  voy  old  and  not  relevant 
to  TB  risk  in  the  1990s;  four  studies  use 
tine  tests  and  self-reports  of  skin  test 
results,  which  are  not  useful  for 
estimation  of  risk  of  TB  infection;  the 
studies  were  not  consistent  in  the 
inclusion  of  high  and  low  risk  workers; 
two-step  testing  was  not  done;  and  the 
participation  rates  were  extremely  low 
or  unreported  in  many  of  the  studies 
included  in  this  review. 

OSHA  has  chosen  not  to  rely  on  the 
Menzies  Qt  al.  review  study,  because,  in 
addition  to  Dr.  Graham's  reservations 
(which  the  Agency  shares),  OSHA  is 
also  concerned  about  the  inclusion  in 
the  Menzies  et  al.  review  article  of 
studies  conducted  outside  the  U.S. 
Factors  known  to  affect  the 
epidemiology  of  TB,  such  as 
enviroiunental  conditions,  socio- 
economic status,  and  work  practices,  are 
expected  to  differ  greatly  from  one 
country  to  another,  and  are  not 
controlled  for  in  the  statistical  analyses 
of  these  studies.  For  all  of  these  reasons, 
the  Agency  has  chosen  to  rely  solely  on 
U.S.  studies  for  its  quantitative  risk 
estimations. 

Estimates  of  excess  risk  due  to 
occupational  exposure  are  expressed  as 
the  percent  increase  above  bacl^jro^^^d 
based  on  relative  risk  estimates  derived 
from  occupational  studies.  Internal 
control  groups  provided  estimates  of 
background  risk  for  the  Washington 
state  and  Jackson  Memorial  data  sets.  In 
the  absence  of  a  suitable  internal  control 
group,  the  estimated  annjial  state-wide 
TB  infection  rate,  as  calculated  in 
Section  3,  was  used  as  the  background 
rate  in  the  North  Carolina  study. 

(a)  Washington  State  Data:  hiitially. 
OSHA  relied  on  a  thre^ear  prospective 
stiidy.  conducted  between  1982  and 
1984  in  the  state  of  Washington,  to 
derive  an  estimate  of  excess  risk  for  TB 
infection  as  a  result  of  occupational 
exposure  (Ex.  7-42).  OSHA  received 
several  objections  to  the  use  of  this 
study.  The  study  used  hospitals  with  no 
known  TB  cases  as  "controls"  based  on 
the  assumption  that  in  those  hospitals 
the  risk  of  TB  infection  to  employees 
may  be  the  same  as  for  the  general 
population.  Dr.  Qaqish  noted  that  this 
assiunption  is  highly  questionable  and 
that  the  use  of  such  controls  is  not 
appropriate.  Dr.  Graham  and  Dr.  Qaqish 
pointed  out  that  the  published  results 
did  not  include  convereions  identified 
through  contact  investigations,  which 
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means  that  the  conversion  rate  reported 
in  that  study  was  likely  to  be  an 
underestiniate  of  the  true  risk.  In 
addition,  the  commenters  noted  that  the 
study  was  designed  to  estimate  the 
effectiveness  of  the  TB  screening 
program  and  may  have  produced  skin 
testing  results  biased  toward  the  null; 
the  study  is  relatively  old;  and.  the 
study  was  conducted  prior  to  the  AIDS 
epidemic  and  therefore  the  results  may 
not  be  relevant  to  the  occupational  risk 
at  presmt  because  the  relationship 
between  HTV  and  TB  is  not  reflected  in 
this  study. 

In  an  edKirt  to  respond  to  reviewers' 
comments,  the  Agency  chose  to  update 
the  analysis  by  reljdng  on  a  data  set  of 
tuberculin  skin  testing  results  from  a 


survey  of  the  state's  tuberculin  skin 
testing  program  in  1994.  This  survey  is 
conducted  by  the  TB  Control  OfBce  in 
the  Washington  State  Health 
Department  and  it  covers  all  hospitals  in 
the  state,  as  well  as  long-term  care, 
home  health  care,  and  home  care 
facilities.  OSHA  was  given  access  to  the 
database  far  the  1994  survey  as  well  as 
data  on  conversions  identified  through 
contact  investigations  for  the  same  year 
(Ex.  7-263).  Table  V-2  summarizes  the 
results  of  the  1994  siirvey.  Of  the  335 
health  care  establishments  in  the  state  of 
Washington,  273  responded  to  the 
survey,  for  an  overall  response  rate  of 
81.5%.  Of  those,  76  were  hospitals,  142 
were  long-term  care,  47  were  home 
health  care,  and  8  were  home  care 


facilities.  Hospitals  had  the  highest 
survey  response  rate  (85%)  and  home 
health  care  had  the  lowest  {77%).  Every 
employee  at  risk  for  TB  infection  (i.e., 
who  was  known  to  be  tuberculin  skin 
test  negative  at  the  start  of  the  stiidy 
period)  in  the  participating  hospitals 
and  long-term  care  facilities  was  given 
a  tuberculin  skin  test,  including 
administrators,  housekeepers,  business 
ofSce  staff,  and  all  part-time  employees. 
Testing  in  home  healthcare  facilities 
was  generally  confined  to  those  nursing 
staff  who  had  direct  client  contact. 
Employees  in  home  care  are  those  who 
provide  services  to  patients  in  home 
health  care  and  include  food  handlers, 
cleaning  aides,  personal  care-givers,  and 
some  social  workers. 


Table  V-2— Washington  State  t994  Survey  Results 

Type  of  (adtity 

Number  of  • 
eslablishmefits 

Number  of 
Mntaels 

Number  of 
conversions 

Annmri 
rate  of  TB 
conversion 

Hospital 

76(85H) 
142  (81%) 
47(77%) 
8(80%) 

30,290 

11,332 

2,172 

537 

SO 

111 

11 

1 

1.22/1,000 
9.80/1,000 
5.06/1,000 
1.88/1,000 

LontHarmCara  . 

Home  Heatth  Car* „ 

. , ^ — . 

To« 

273(81.5%) 

53,331 

173 

3.24/1,000 

'Numbers  in  parentheses  are  study  response  rales  for  each  group. 


The  overall  rate  of  skin  test 
conversion  for  workers  in  the  health 
cara  system  in  Washington  State  in  1994 
was  3.24  per  1,000  employees  tested. 
This  is4(reater  than  a  4-fold  increase 
from  the  estimated  state-wide 
background  rate  of  0.69  per  1,000  at 
risk,  as  calculated  in  section  3.  The 
annual  rate  of  TB  conversion  ranged 
from  1.27  per  1,000  tested  for  hospital 
employees  to  9.80  per  1 ,000  tested  for 
long-tenn  caie .employees. 

The  annual  rate  of  9.8  per  1 ,000  for 
long-term  care  employees  probably 
reflects  the  high  potential  for  exposure 
to  undiagnosed  active  TB  in  those 
iiKdlitiea.  As  a  rtHe,  long-term  facilities 
in  Washington  State  do  not  have  AFB 
isolation  rooms.  Therefore,  residents 
with  no  obvious  TB  symptoms  but  who 
might  be  infectious  spend  most  of  their 
time  in  open  spaces  exposing  other 
residents  and  workers  to  infectious 
droplet  nuclei.  However,  once  a  resident 
has  been  identified  as  a  suspect  TB 
patient,  that  person  is  transferred  to  a 
hospital  imtil  medically  detennined  to 
be  non-inflBctious. 

Also,  since  employees  who  were  35 
jrears  of  age  or  younger  were  not  given 
a  two-step  test  at  hiring,  and  a  high 
percentage  of  employees  are  foreign 
bom  and  therefore  most  likely  to  have 
been  vaccinated  during  childhood  with 
the  BCG  vaccine,  some  of  the 


conversions  observed  might  be  late 
boosting  because  of  BC£.  However,  an 
almost  two-fold  increase  in  risk  for  long- 
term  cara  woricers  even  as  compared  to 
the  significant  excess  risk  among  home 
health  care  workers  clearly  indicates 
that  the  risk  of  TB  infection  for  workers 
in  long-term  cara  is  high  and  not  likely 
to  be  fully  explained  by  late  boosting. 
Beginning  in  1995.  two-step  testing  has 
been  done  on  all  new  hires  in 
Washington  State.  Thus,  tuberculin  skin 
testing  data  for  1995  are  not  expected  to 
be  influenced  by  possible  late  boosting; 
OSHA  will  place  the  1995  data  in  the 
rulemaking  record  as  they  become 
available. 

Hospital  workers  had  the  lowest 
overall  rate  of  conversion  (overall  rate  of 
1.27  per  1,000).  This,  in  part,  can  be 
attributed  to  the  existence  of  extensive 
TB  control  measures  in  that 
environment  in  Washington  State. 
Compliance  with  the  CDC  Guidelines 
and  OSHA's  TB  Compliance  Directive  is 
quite  high  in  Washington  State  because: 
(a)  There  is  a  strong  emphasis  on  early 
identification  of  suspect  TB  patients;  (b) 
there  is  a  strong  emphasis  on  employee 
training  and  regular  tuberculin  skin 
testing  (although  on  a  less-frequent  basis 
than  recommended  in  the  Guidelines: 
All  employees  are  tested  at  hire  and 
annually  thereafter);  (c)  the  use  of 


respirators  is  expected  when  entering  an 
isofation  room;  and  (d)  all  isolation 
rooms  are  under  negative  pressure,  have 
UV  lights,  and  exhaust  to  the  outside.  In 
addition,  conversion  data  in  hospitals 
are  more  likely  to  represent  true  TB 
infections  than  in  the  other  health  care 
settings,  because  hospitals  are  more 
likely  to  re-test  converters  in  an  effort  to 
eliminate  false-positive  cases. 

A  more  thorough  analysis  of  the 
hospital  data  is  presented  in  table  V-3. 
Because  the  Washington  State  survey 
was  not  designed  to  compare  exposed 
persons  with  matched  controls  who 
have  had  no  exposure,  several 
alternative  definitions  of  an  internal 
control  (unexposed)  group  were  used  in 
analyzing  this  data  set.  Three  different 
analyses,  shown  in  table  V-3,  produced 
estimates  of  annual  occupational 
infection  rates  ranging  from  0.4  to  0.6 
per  1,000  above  control  (i.e.,  ranging 
bom  a  47%  to  an  84%  increase  cQxive 
control).  In  order  to  minimize  the 
likelihood  of  contaminating  the  control 
group  with  persons  having  significant 
occupational  exposure,  OSHA  defined 
the  control  group  as  workers  in 
hospitals  located  in  zero-TB  counties 
and  with  no  known  TB  patients.  This 
analysis  is  siunmarized  in  table  V-3  as 
Definition  1 .  If  potential  for 
occupational  exposure  is  defined  as 
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either  working  in  a  hospital  in  a  county 
that  has  active  TB  or  in  a  hospital  that 
has  had  TB  patients,  then  the  annual 
risk  due  to  occupational  exposure  is 
47%  above  background.  The  excess 
annual  risk  due  to  occupational 
exposure  appears  to  be  approximately 
60%  above  background,  if  workers  in 
hospitals  with  a  transfer-out  policy  for 
TB  patients  are  considered  to  be  the 
control  group,  shoMm  as  Definition  2  in 
table  V-3.  A  60%  increase  above 
background  is  not  statistically 


significantly  different  from  a  47% 
increase  and  therefore  these  two 
"control"  groups  can  be  viewed  as 
producing  "statistically"  equivalent 
results.  However,  the  Agency  believes 
that  Definition  1  is  more  appropriate, 
though  the  risk  estimates  are  higher  if 
the  control  group  is  defined  based  on 
Definition  2,  because  there  is  a  higher 
likelihood  of  potential  for  exposure  to  a 
patient  with  undiagnosed  TB  under 
Definition  2  conditions.  Comparisons  of 
all  hospital  TST  data  to  the  state-wide 


estimate  of  TB  infection  rate  resulted  in 
an  estimate  of  the  annual  excess 
occupational  risk  of  approximately  84% 
above  background,  shown  in  table  V-3 
as  [)efinition  3.  Estimates  of  the  «nnin»l 
and  lifetime  occupational  risk  of  TB 
infection  for  the  average  health  care 
worker  in  hospitals  by  state, 
extrapolated  from  this  study  and  using 
Definition  1  as  the  control  group,  are 
presented  and  summarized  in  section  4. 


TABLE  V-3— Washington  State  Data  Hospital  PPD  Skin  Testing  Results 


Definiiion  of  exposed  and  coi^rol  groups 


Sample  size 


Number  of 
sidn  tests 

given 


Numt>erof 

conversions 

observed 


Average  corv 

version  rate 

1- 


Overall  corv 

versionrate 

2* 


Relative  riai( 


Ralel      Rate  2 


Dennitioni 

Control:  Hospitals  in  zero-TB  counties  and  with 
noMnemn  TB  patients 

Exposed:  Hospitals  in  counties  reporting  TB  or 

having  TB  patients „. 

Denn<tion2  . 

Control:  Hospitals  that  transfer  out  TB  patients 

Exposed:  Hospitals  with  isolation  rooms 

Defln<tion3 

Control:  State-wide  estimates  of  annual  risk  of 
infection  

Exposed:  AH  PPD  testing  data 


16 
60 

35 

41 


1,142 

38.148 

3,645 
35,645 


1 

49 

3 
47 


76 


36,290 


SO 


0.477 

1.523 

0.486 
1.969 


<0.e9 
1.302 


0.8756 

1.28447 

0.823 
1.3185 


•0.69 
1.27 


3.19 
"lJ9 


1.47 

Tern 
I'm" 


.Rate  1  is  estimated  as  the  arithmetic  average  of  hospital  specific  conversion  rales. 

bRate  2  is  estimated  as  the  ratio  of  the  sum  of  all  conversions  reported  divided  by  the  total  number  of  skin  tests  given  withiri  each  group. 

cSource:  Table  V-3(b),  state-wide  rate  of  infection. 


Aimual  rates  of  excess  risk  due  to 
occupational  exposure  were  estimated 
for  long-term  care,  home  health  care, 
and  home  care  and  are  presented  in 
Section  4.  The  same  control  group  used 
in  the  hospital  data  analysis,  De&iition 
1  (i.e.,  0.876/1,000  workers  at  risk)  was 
used  to  estimate  the  background  risk 
among  workers  in  long-term  care,  health 
care,  and  hrane  care  facilities  and 
settings.  Using  0.876  as  the  background 
infection  rate  for  workers  in  these 
settings  (a)  provided  a  level  of 
consistency  among  the  Washington  data 
analyses,  and  (b)  resulted  in  a  lower 
estimate  of  occupational  risk  for  the 
non-hospital  health  care  workplaces 
than  would  have  resulted  had  the  state- 
wide background  risk  estimate  (i.e., 
0.67/1,000  see  Section  3)  been  used. 
When  industry-specific  risk  data  are 
used,  there  is  approximately  a  10-fold 
increase  in  annual  risk  for  workers  in 
long-term  care,  a  5-fold  increase  in 
annual  risk  for  workers  in  home  health 


care,  and  a  1-fold  increase  in  annual  risk 
for  workers  in  home  care  (see  Section  4). 

Estimates  of  the  range  of  annual  and 
lifetime  occupational  risk  for  the 
average  health  care  worker  in  long-term 
care,  home  health  care,  and  home  care 
by  state,  extrapolated  from  the 
Washington  State  study,  are  presented 
in  Section  4. 

(b)  North  Camlina  Study:  A  stete- 
wide  survey  of  all  hospitals  in  North 
Carolina  (NC)  was  conducted  in  1984- 
1985  (Ex.  7-7)!  The  survey's 
questionnaire  was  designed  to  address 
three  main  areas  of  concern  affecting 
hospital  employees:  (1)  Tuberculin  skin 
testing  practices;  (2)  TB  infection 
prevalence;  and  (3)  TB  infection 
incidence.  The  incidence  of  new 
infections  among  hospital  personnel 
was  assessed  over  a  five-year  period  by 
reviewing  tuberculin  skin  test 
conversion  date  during  calendar  years 
1980  through  1984  and  was  calculated 
as  the  niunber  of  TB  skin  test 


conversions  divided  by  the  nimiber  of 
skin  tests  administered.  (Since  most 
employees  were  only  given  annnnl 
testing,  the  number  of  tests 
administered  is  a  very  close  estimate  of 
the  total  number  of  people  tested  within 
a  year  and  thus  can  be  used  as  the 
denominator  in  estimating  infection 
incidence.)  Only  56  out  of  167  hospitals 
reported  information  on  TB  conversion 
rates  (34%  response  rate).  The  authors 
estimated  a  stete-wide  TB  infection  rate 
of  11.9  per  1,000  per  year  for  hospital 
employees  in  1984  and  a  five-year  mean 
aimual  infection  rate  of  11.4  per  1,000, 
with  a  range  of  0-89  per  1000  employees 
at  risk  for  TB  infection.  An  analysis  of 
the  date  by  region  (i.e.,  eastern,  central, 
western)  showed  tbat  the  eastern  region 
had  consistently  higher  rates  (with  an 
average  infection  rate  of  18.0  per  1,000) 
followed  by  the  central  region  (7.0  per 
1,000)  and  the  westwn  region  (6.1  per 
1000).  Results  of  this  study  are  shown 
in  table  V-4. 


MIM 
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Table  V-4— Skin  Test  Conversion  Rates'  North  Carouna  hospital  Personnel"' 


Region 

4 

Yev 

1980 

1981 

1992 

19B3 

1984 

S-yearnwan 

FllHf" 

19.3 

30.8 

t7  7 

11i 

15  7 

18A 

(It) 
7.0 

CotM-„ 

(7) 
3.0 

(10) 
3.7 

(11) 
7.2 

(12) 
8.8 

(18) 

lao 

vWBIBfn  .... 

(8) 

1.9 

(8) 

13.5 

(13) 
5.3 

(23) 
4.1 

(25) 
.7.2 

(29) 
6.1 

(2) 

(4) 

H) 

(4) 

(8) 

(8) 

•Convwsion  rates  an  — pt—ssd  —  nun<>ef  aH  convaraions  per  1 .000  workers  teatedT 
» In  parenmeses  is  the  number  of  hoapNala  iTKkjdad  in  the  study. 
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Table  V-6— Swn  Test  Conversion  Rates  for  Hospital  Personnel  at  Jackson  Memorial  hospital  ••»»— 

Continued 

Yav 

Fvpnaad 
group 

Control 
group 

nOHDVo 

risk 

96% 

oonMance 

intonni 

1980 -. -. 

1901       .       . ~          

1,^ 

75^ 
(16C12) 

31.7 
(8/189) 

6.5 
(2«)8) 

3.5 
(1«82) 

11.7 
9.0 

2.7-60^ 
1.1— 73J 

•  Rales  are  expressed  as  number  o(  conversions  per  1,000  workers 
k  Source:  Ex.  7-108 


Use  of  this  study's  overall  results  for 
risk  estimates  was  criticized  by  the  peer 
reviewers  because  of  design  flaws  in  the 
study  (s.g.,  liigh  non-response  rate, 
inconsistent  skin  testing  practices,  and 
limited  two-step  testing)  and,  most 
importandy,  the  presence  of  atypical 
mycobacteria  (contributing  to  Calse 
positive  results)  in  the  eastern  part  of 
the  state.  Based  on  further  input  from 
Dr.  Comstock,  the  Agency  chose  to  rely 
on  the  study  results  firom  the  western 
region  only,  because  they  are  considered 
to  be  more  representative  of  the  "true" 
risk  of  infection  and  are  expected  to  be 
less  confounded  by  cross-reactions  to 
•typical  mycobacteria.  Further,  the 
Agency  chose  to  rely  on  the  conversion 
rate  estimated  for  1984  because  it  was 
the  most  recent  data  reported  in  the 
study.  Therefore,  the  western  region 
conversion  rate  of  7.2  per  1,000, 
estimated  baaed  on  responses  to  the 
survey  from  eight  hospitals  in  1964,  was 
used  as  an  overall  worker  conversion 
rate.  Further,  the  1984  rate  was  adjusted 
by  the  percent  decrease  of  active  TB 
betMfeen  1984  and  1994  in  North 
Carolina  so  that  the  final  worker 
conversion  rate  for  1904  based  on  the 
western  region  rates  reported  in  this 
study  was  estimated  to  be  5.98  (7.2  * 
532/641  =  S.98)  per  1,000  employees  at 
risk  for  TB  inisction. 

The  North  Clarolina  study  did  not 
have  an  internal  control  group  to  use  as 
the  basis  for  estimating  excess  risk  due 
to  occupational  exposure  because  the 
conversion  rates  presented  in  this  study 
were  based  on  TST  reaults.fbr  the  entire 
hospital  employee  population.  In  the 


absence  of  an  internal  control  group,  the 
Agency  used  the  estimated  state-wide 
background  rate  of  1.20  per  1,000  as  the 
background  rate  of  infaction  for  the 
western  region  in  North  C^arolina  (see 
Section  3)  to  estimate  excess  risk  due  to 
occupational  exposure.  ■  Based  on  this 
study,  annual  occupational  risk  is 
approximately  four  times  greater  than 
background  ((5.98-1.2)/1.2  =  3.98). 
Estimates  of  the  anniwl  and  lifistime 
occupational  risk  of  TB  infection  based 
on  this  study  by  stete  are  presented  in 
Section  4. 

(c)  Jackson  Memorial  Hospital  Study: 
Jackson  Memorial  Hospital  (JMH)  is  a 
1500-bed  general  facility  located  in 
Niliami,  Florida,  employing  more  than 
8,000  emplojrees.  It  is  considered  one  of 
the  busiest  hospitals  in  the  U.S.  It  is  the 
primary  public  hospital  for  Dade  County 
and  the  main  teaching  hospital  for  the 
University  of  Miami  School  of 
Medicine.  JMH  treets  most  of  the  TB 
and  HIV  cases  in  Dade  County  and. 
consequently,  there  is  a  higher 
likelihood  of  occupational  exposure  to 
TB  in  this  facility  than  in  the  average 
hospital  in  the  U.S.  From  March  1988  to 
September  1900.  an  outbreak  of 
multidrug-resistant  TB  (MDR-TB) 
occurred  among  patients  and  an 
increased  number  of  TST  conversions 
was  observed  among  health  care 
workers  on  the  HIV  ward.  This 
prompted  a  re-evaluation  of  the 
hospital's  infisction  control  practices 
and  the  installation  of  engineering 
controls  to  minimize  exposure  to  TB.  As 
part  of  the  evaluation  of  the  outbreak. 
NIOSH  did  a  Health  Hazard  Evaluation 


and  issued  a  report  (Ex.  7-108).  In 
addition.  NIOSH  conducted  a 
retrospective  cohort  study  of  JMH  to 
determine  whether  the  risk  of  TB 
infection  was  significantly  greater  for 
health  care  workers  who  work  on  wards 
having  patients  with  infectious  TB  than 
those  who  work  on  wards  without  TB  . 
patients. 

For  the  date  analysis  of  this  study, 
"potential  for  occupational  exposure" 
was  defined  based  on  whether  an 
employee  worked  on  a  ward  that  had 
records  of  15  or  more  positive  cultures 
for  pulmonary  or  laryngeal  TB  during 
1988-1989.  In  other  words,  positive 
culture  was  taken  as  a  surrogate  for 
exposure  to  infectious  TB.  The  authors 
restricted  the  "exposed"  group  to 
employees  on  wards  with  exposures  to 
pulmonary  or  laryngeal  TB  because  they 
intended  to  restrict  the  study  to  hospital 
workers  with  exposure  to  patiente  writh 
the  highest  potential  for  being 
infectious.  There  were  37  wards  at  JMH 
that  had  submitted  at  least  one  positive 
culture  during  1988-1980.  Seven  wards 
met  the  criteria  of  IS  or  more  and  were 
therefore  included  in  the  "exposed" 
group.  These  were  the  medical  intensive 
care  unit,  five  medical  wards,  and  the 
emergency  room.  The  "control"  group 
watt  defined  as  hospital  woiicws 
assigned  to  wards  «vith  no  TB  patients 
(i.e.,  wards  with  no  records  of  positive 
cultures  during  1988-89).  The  "control" 
wards  were  post-partum.  labor  and 
delivery,  newborn  intensive  caie  unit, 
newborn  intermediate  care  unit,  and 
well  newborn  unit.  The  results  of  this 
analysis  are  presented  in  Table  V-5. 


TABLE  V-6— Swn  Test  Converswn  Rates  for  Hospital  Personnel  at  Jackson  Memorial  Hospital  •••» 


Yev 

group 

Control 
group 

risk 

96% 
conManoc 

interval 

1fl8Q 

922 
(13^208) 

%2 

(2024) 

iai 

2.3--44.2 

ilbalMcfci 
MlMkaly 


wills  Mdmato  of  populatkm  rUk 
HdaM*  of  tU  far  tki*  ttudy 
ia  M  MdMwliaato  of  Um  liiM 


•xcaM  riak  dua  to  occupatiooal  ■xponira, 
tba  tnw  backyouiul  aadiBito  of  risk  for  tba 
I  iB  Noftfa  CwoUdb  ia  toipaclKl  to  ba  II 


tha  ftats-wida  aatiiiiata.  wiiicfa  ia  iniluancad  by  Iha 
large  nuiaber  of  infactioiu  found  in  tha  i 
lagiaa  of  that  Mala. 


Table  V-5  shows  a  substantially 
elevated  risk  for  those  workers  with 
potential  exposure  to  patients  with 
infectious  TB.  The  relative  risk  ranges 
finm  9  to  11.7  between  1989  and  1991 
and  is  statistically  significant  for  all  of 
those  years.  This  suggests  that  the 
excess  risk  due  to  occupational 
exposure  is  approximately  B-fold  above 
beckground;  this  is  an  overall  risk 
estimate  that  reflects  the  occupational 
risk  of  TB  infection  for  )MH  employees 
with  patient  contact,  because  this 
analysis  included  everyone  tested  in  the 
"exposed"  and  "control"  group, 
regardless  of  his  or  her  specific  job 
duties  or  length  of  patient  contect 

An  analysis  of  various  occupational 
groups  within  this  cohort  showed  that 
nurses  and  ward  clerks  in  the 
"exposed"  groups  had  the  highest 
conversion  rates:  182  and  156 
omversions  per  1 ,000  woricers  tested, 
respectively.  Other  studies  have  shown 
that  health  care  workers  who  provide 
direct  patient  caie  are  at  greater  risk  for 
infisction  than  workns  who  do  not 
provide  direct  patient  care.  The  high 
risk  seen  in  ward  clerks  was  unexpected 
since  these  workers  are  not  involviad  in 
direct  patient  care.  However,  in  the 
emergency  room,  the  risk  for  TST 
conversion  for  the  ward  clerks  was 
almost  three  times  higher  than  for  the 
nurses,  222  and  83  per  1,000, 
respectively.  Ward  clerks  in  the 
emergency  room  are  responsible  for 
cloical  processing  of  patiente  after 
triage,  handling  specimens  for  the 
laboratory,  and  gathering  clothing  and 
valuables  bom  admitted  patiente. 
During  theae  interactions,  there  may 
have  been  less  strict  adherence  to 
infection  control  measures,  and  this 
could  explain  the  high  conversion  rate. 

OSHA  used  the  resulte  from  the  1991 
analysis  of  the  date  in  the  JMH  study  to 


estimate  occupatiooal  risk  of  TB 
infection  in  hospital  workers  with  a 
relatively  high  likelihood  of 
occupational  exposure,  fox  the  foUowring 
reasons:  (a)  1991  represente  the  most 
recent  yeer  for  wdiich  conversion  date 
are  available  prior  to  the  time  when  TB 
infection  control  measures  were  fully 
implemented  at  JMH;  and  (b)  The  higher 
conversion  rates  reported  for  1990  and 
1989  (75.5  and  62.2  per  1.000 
respectively)  may  be  atypical.  i.e.,  they 
may  to  some  extent  reflect  the  efiiact  of 
the  outbreak  and  not  the  long-term 
occupational  risk. 

Based  on  the  resulte  of  this  study, 
OSHA  estimates  that  the  annual  excess 
risk  of  TB  infection  due  to  occupational 
exposure  is  7.95  times  greater  than 
background.  Estimates  of  annual  and 
lifetime  occupational  risk  of  TB 
infection  for  the  average  health  care 
worker  in  hospitals  by  stete. 
extrapolated  from  this  study,  are 
presented  and  summarized  in  section  4. 

3.  Estimation  of  Background  Risk  of  TB 
Infection 

OSHA's  methodology  for  estimating 
population  (background)  TB  infection 
rates  relies  on  the  assumption  that  TB 
infisction  occurring  in  an  aree  can  be 
expressed  as  a  numerical  function  of 
active  TB  cases  reported  in  the  same 
aree.  If  the  likelihood  of  observing  any 
infection  in  a  population  is  minimal, 
then  the  likelihood  of  observing  active 
disease  diminishes.  Conversely,  the 
presence  of  active  "tB  implies  the 
presence  of  infection,  since  active 
disease  can  only  progress  from 
infection.  Therefore,  there  is  a 
functional  relationship  linking  TB 
infections  to  active  disease  being 
observed  in  a  particular  area  during  a 
specified  time  period. 

Peer  reviewer  commente  on  diis 
assumption  varied.  Neil  Graham  states 


in  his  comment  "Although  factors  such 
as  migration  and  distribution  of  the 
population  may  influence  this 
relationship  it  seems  probable  that  this 
assumption  is  largely  correct  and 
justifiable."  (Ex.  7-271).  On  the  other 
haiul.  Dr.  Simone  expresses  concern 
aver  this  assumption  and  states  "It  is 
not  necessarily  true  that  a  change  in 
cases  now  reflecte  the  risk  of  infection 
now."  Dt.  Qaqish  demonstrates  in  his 
comment  that  the  net  efiect  of  assuming 
a  proportional  relationship  between  the 
number  of  active  cases  and  the  nimiber 
of  new  infections  is  to  introduce  a 
possible  bias  into  the  estimate  of 
background  risk  of  TB  infection, 
although  such  a  bias  could  worii  in  ..  r 
either  direction,  i.e.,  toward  increasing 
or  decreasing  the  estimate  of  risk.  Dr. 
Qaqish  further  states  that  in  the  absence 
of  moie  "relevant  date,"  it  is  not 
possible  to  determine  the  actual  net 
effect  in  magnitude  and  direction  of  the 
bias  and  "without  obtaining  additional 
data,  it  would  be  impossible  for  the 
Agency  to  improve  on  the  accuracy  of 
die  risk  estimates  *  *  *"  OSHA  has 
considered  all  of  die  revieww  commente 
and  is  aware  of  the  inherent  uncertainty 
and  the  potential  for  bias  associated 
with  the  use  of  this  assumption; 
however,  in  the  absence  of  the 
additional  "relevant"  date  to  which  Dt. 
Qaqish  refers,  the  Agency  believes  this 
approach  to  be  justifiable. 

In  defining  the  model  used  to  estimate 
the  aimual  infection  rates  occurring  in 
a  geographical  area  based  on  date  on 
active  disease  cases  reported  for  the 
same  area,  infections  progressing  to 
active  disease  are  assigned  to  one  of 
three  distinct  groups:  those  occurring 
this  3rear.  last  year,  and  in  previous 
yeers. 
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This 
year' s 
infections 
\ 
\ 
\ 
\ 
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Last 

year's  Previous 
infections    years'  infections 

I  /  /  /  / / 

I  /  /  /  / / 

I  /  /  /  / / 

I  /  /  /  / / 

I  /  /  /  / / 


This  year's  active  TB  cases 


I  COM  4«1»«-C 

TB  cases  reported  to  CDC  each  year 
are  a  combination  of  new  and  old 
infections  that  have,  for  various  reasons, 
progressed  to  active  disease.  Until 
recently,  it  was  believed  that  most  of  the 
active  cases  were  the  product  of  old 
infiactions.  However,  with  the  use  of 
DNA  fingerprinting  techniques, 
researchers  have  reported  that  a  larger 
percentage  of  active  cases  may  be 
attributed  to  new  or  recent  infections. 
Small  et  al.  reported,  in  an  article  on 
tracing  TB  through  DNA  fingerprinting, 
that  as  many  as  30%  of  the  active  cases 
reviewed  in  the  study  may  be  the  result 
of  recent  infections  (Ex.  7-196). 

In  this  risk  assessment,  the  Agency 
assumes  the  lifetime  risk  that  an 
infection  wiU  progress  to  active  TB  to  be 
approximately  10%.  This  estimate  is 
supported  by  CDC  and  in  her  comment. 
Dr.  Simone  states  that:  "The  assiunption 
•  •  •  is  genoally  agreed  upon."  Dr. 
Comstock  and  Dr.  Qaqish  both  > 

questioned  the  validity  and  accuracy  of 
CDC's  estimate.  Their  comments  suggest 
that  the  true  lifetime  rate  of  progression 
from  infection  to  active  disease  for 
adults  may  be  less  than  10  percent 
However,  as  Dr.  Graham  points  out,  the 
10%  assumption  is  a  widely  accepted 
"rule  of  thumb"  and  is  also  in  relative 
agreement  tvith  data  bom  the 
imvaccinated  control  group  of  the 
British  Medical  Research  Coimcil  (MRC) 
vaccination  trial  in  adolescents  (Ex.  7- 
286). 

In  the  MRC  study,  1,338  adolescenU' 
sldn  tests  converted  following  TB 
exposure  where  the  precise  date  of 
conversion  was  known.  Of  these,  108 
(8.1%)  individtials  developed  active  TB 
during  follow-up.  Of  these.  54% 
developed  active  TB  within  one  year 
and  78%  within  2  years.  This  results  in 
a  risk  of  approximately  4%  at  one  year, 
6%  at  two  years,  and  an  overall  ridi  of 
8%.  Given  that  the  risk  of  TB 
reactivation  increases  with  age,  the 
lifetime  risk  is  expected  to  be  higher 
than  the  8%  attained  in  this  study  and, 
as  Dr.  Graham  points  out.  a  10%  overall 
lifetime  risk  seems  reasonable. 


Based  on  Dr.  Graham's 
recommendation  to  rely  on  the 
progression  rates  fh)m  the  MRC  study, 
OSHA  changed  the  assimiption  on  the 
progression  parameters  from  2.5%  (first 
year),  2.5%  (second  year),  and  5% 
(remaining  lifetime)  to  4%,  2%  and  4%. 
respectively.  Therefore  the  total  10% 
progression  from  infection  to  active 
disease  is  partitioned  into  3  groups: 
progression  during  the  first  year  after 
infection  (40%  of  all  infections  that 
eventually  progress,  for  a  net  probability 
of  4%),  progression  during  the  second 
year  (20%  of  all  infections  that 
eventually  progress,  for  a  net  probability 
of  2%).  and  progression  during  all 
subsequent  years  (the  remaining  40%  of 
progressing  infections).  This  last 
probability  (4%)  is  assumed  to  be 
uniformly  distributed  across  the 
remaining  lifespan. 

TB  rates  vary  considerably  by 
geographic  area,  socio-economic  status, 
and  other  factors.  In  an  attempt  to 
account  for  some  of  those  factors,  to  the 
extent  possible,  background  TB 
infisction  rates  have  been  estimated 
separately  for  each  state.  The  derivation 
of  background  infection  rates  involves 
several  steps  for  which  the  process  and 
formulae  are  presented  below. 

Step  1 :  Background  rate  of  TB 
infectim  for  state  i  in  year  j  is  defined 
as: 

BKj)Jio/X4(j)        (1) 
where: 
Bi(j)  is  the  background  TB  infection  rate 

for  state  i  in  year  j 
Ii(j)  is  an  estimate  of  the  number  of  tiew 

infections  that  occuined  in  state  i  in 

yearj 
Xkj)  is  the  population  at  risk  forTB 

infection  in  state  i  in  year }. 
Step  2:  Estimation  of  ln^y,  the  number 
of  new  TB  infections: 
Let: 
Ai(j)  be  the  total  number  of  adult  TB 

cases  reported  to  CDC  by  state  i  in 

yearj. 
A(^  be  the  total  number  of  adult  TB 

cases  Teported  to  CDC  by  all  states 

in  year  j. 


Pi(D  be  the  estimated  prevalence  of  adult 
TB  infection  in  state  i  during  year 

j- 
Ri  be  the  ratio  of  the  number  of  adult  TB 
cases  reported  in  1993  to  the 
number  of  aduK  cases  reported  in' 
1994  in  state  i. 

The  number  of  TB  cases  reported  in 
1994  can  be  expressed  as  a  function  of 
TB  infections  expected  to  have 
progressed  to  active  disease,  by  the 
following  formula: 

A4(19»4)=.04*Ik,994)+.02*Ik1993)+(.04/ 

73)*Ii(i992)*prob(alive  in  1994) 
+(.04/73)*Ii(,99,)*prob(alive  in  1994) 

•KJ>4/73)*lKi9i9)*prob(alive  in  1994) 
This  can  be  expressed  as: 

Ai(1994)=.04*Ii(|994)+.02*Ii(i993)+(.04/ 

73)*I  IlKi)*prob(alive  in  1994)1. 
whoe )  ranges  from  1919  to  1992.  The 
quantity  inside  the  summation  symbol 
is  the  sum  of  all  people  who  were 
infected  with  TB  between  1919  and 
1992  and  are  still  alive  in  1994.  This 
summation  can  be  approximated  by  the 
prevalence  of  TB  infection  in  1992, 
Pi(i992)-  Therefore,  the  number  of  active 
TB  cases  reported  in  1994  can  be 
expressed  as: 

Ai(|994)=.04*Ii(|994)-t-.02*Im993,4-(.04/ 
73)*Pk,992)  (2) 

Further,  if  we  assume  that  the  number 
of  new  infections  is  directly 
proportional  to  the  number  of  active 
cases,  then  1^(1993)  can  be  expressed  as 
follows: 

Ii(l993)=lKI9M)*(Ai(|993)/Ai<|994))  (3) 

and  (2)  can  be  expressed  as: 

Aki»4)»I(02*(Ak1993)/ 

Aki9»4))+.04]  "Ik  ,  994)+(.04/73)*Pki9«) 
Aj(,»4)«1(.02*R,+.04]*Iki»4)+(.04/ 
73)*Pk,««)        (4) 

then  solving  for  Ii(i994)  becomes:  > 


'Using  tha  prevalence  ofTB  iolsctioD  in  1992 
(i.«..  Pki**]))  to  approximate  tha  quantity  inside  the 
summation  sign  (i.e.,  evetyone  infected  betwean 
1919  and  1992  and  alive  in  1994)  slightly 
overestimatas  tha  quantity  inside  the  summatioa 
(ie..  Pki««2)  is  slightly  largar  than  the  quantity  it 
•pproxiniatas.)  It  includes  a  small  number  of  paopl* 
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Ik»»«)=IAj(i994) — .04/73*Pk  J992J/ 
(.02*Rrt-.04)        (5) 

Step  3:  Estimation  of  Xi(i994>: 
Xm994).  the  population  at  risk  fat  TB 

infection  in  state  i  in  1994,  is  estimated 

as  follows: 

Xi(l994)=Nl  — Pi(I993)  (8) 

Where: 

Ni  is  the  adult  poptilation  for  state  i  as 
reported  by  U.S.  Census  in  1994. 
Pki993)  is  the  estimated  number  of 
.    infected  adults  in  state  i  in  1993 
(i.e.,  prevalence  of  TB  inflection  in 
state  i  among  adults). 
To  estimate  the  number  of  adults 
currently  at  risk  for  TB  infection  in  each 
state,  the  niunber  of  already  infected 
adults  (i.e.,  prevalence  of  TB  infection  Pi 
in  1993)  is  subtracted  from  the  adult 
population  in  1994. 


Step  4:  Estimation  of  population 
currendy  infected  as  of  1993  by  state, 
Pi(1993): 

The  prevalence  of  TB  infection  in 
each  state  is  estimated  as  a  function  of 
TB  infection  prevalence  in  the  U.S.  in 
1993  and  the  percent  TB  case  rate  for 
each  state. 

Pi<l993)=P(1993)*(AKi9«)/A(i993))  (7) 

Where: 

P(i993)  is  the  prevalence  of  TB  infections 

in  the  U.S.  in  1993  (Ex.  7-66)  and 
A<i993)  is  the  total  nimiber  of  adult  TB 

cases  reported  in  1993. 
Estimates  of  TB  infection  prevalence 
in  the  U.S.  were  developed  for  OSHA  by 
Dr.  Christopher  Murray  of  the  Harvard 
Center  for  Population  and  Development 
Studies  and  are  presented  in  Table  V- 
6  (E^  7-267).  The  mathematical  model 
used  by  Dr.  Munay  to  estimate  TB 


infection  prevalence  has  been  designed 
to  capture  the  transmission  dynamics  of 
TB  by  modeling  transfers  between  a 
series  of  age-stratified  compartments 
using  a  system  of  differential  equations. 
The  model  adjusts  for  various 
epidemiological  factors  known  to 
influence  the  course  of  active  TB,  such 
as  onset  of  infection  (i.e.,  old  vs.  new 
infections)  and  the  impact  of 
immigration  rates  and  the  HIV 
epidemic.  However,  it  does  not 
differmtiate  among  gender  or  race 
categories.  The  model  has  been 
successfully  validated  using  actual 
^idemiological  data  on  active  TB  from 
1965  to  1994.  The  estimates  of  TB 
prevalence  rates  presented  here  are 
specific  for  adults  (i.e.,  older  than  18 
years  of  age),  which  make  them  more 
appropriate  for  estimating  risk  of 
transmission  in  an  occupational  setting. 


Table  V-^.— National  Prevalb^ce  of  TB  infection  in  Adults  (i&t-)  •*> 


Yew 

Expsdsd 

MMmum 

MsKknum 

1982 

• 

-6J7% 

6.53% 

722% 

(12.978,461) 

(12.336.150) 

(13.639.863) 

1963 

^  ,,                , .,■■•■ •••■•■••••••■. »•■• ■ ■••■■••■■••■•••••■ 

6.64% 

6.31% 

6J7K 

(12.667,062) 

(12.037.524) 

(13296,509) 

IIHW  »»■•»•»■*»»*•  w— 

6.47% 

6.14% 

6.79% 

(12.448,445) 

(11.814,466) 

(13.066.182) 

•Numbers  in  parentheses  are  population  prevalence  figures. 

^Estimated  for  OSHA  by  CbrisloplMr  Murray  MD,  PhD,  Harvwd  Universlly,  Center  (or  Poputalion  and  Devalopmenl  Studies  (Ex.  7-267). 


To  estimate  the  number  of  previously 
infected  adults  in  each  state  (Pi),  the 
estimated  national  TB  prevalence  figure 
was  multiplied  by  the  active  cases  for 
each  state  and  divided  by  the  total 
number  of  active  cases  reported  [see 
equation  (7)1  (i.e.,  the  national 
prevalence  estimate  was  apportioned 
among  the  states  based  on  each  state's 
percent  contributicm  to  active  TB 
reported  for  1993).  To  estimate  the 
number  of  adults  at  risk  of  TB  infection. 
(Xi),  the  number  of  already  infected 
adults  was  subtracted  from  the  adult 
population  estimate  for  each  state  (see 


equation  (6)).  The  number  of  new 
ii^bctions  expected  to  have  occurred  in 
1994  was  estimated  tising  equation  (5). 

The  background  rate  of  TB  infection 
for  1994  was  then  estimated  by  dividing 
the  number  of  new  infections  (L)  by  the 
number  of  susceptible  adults  in  each 
state  (Xi)  (see  equation  (1)). 

Results  on  estimated  TB  background 
annual  infection  rates  for  each  state  are 
presented  in  Table  V-7(a)— Table  V- 
7(c).  In  Table  V-7(a)  TB  infection  rates 
are  based  on  an  average  value  of  TB 
infection  prevalence,  as  estimated  by  Dr. 
Murray,  in  the  U.S.  (Le..  12,667,062).  In 


Table  V-7(b).  infection  rates  are  based    , 
on  the  minimum  value  of  TB  infection 
prevalence  in  the  U.S.  (i.e.,  12.037,524). 
In  Table  V-7(c),  infection  rates  are 
based  on  die  maximum  value  of  TB 
infection  prevalence  in  the  U.S.  (Le., 
13.296.599).  An  ovoall  range  of 
background  annual  TB  infection  rates 
was  constructed  by  combining  all  three 
sets  of  infection  rates  and  was  estimated 
to  be  between  0.194  and  3.542  per  1,000 
individuals  at  risk  of  TB  infection,  with 
a  weighted  average  of  1.46  per  1.000 
using  state  population  size  as  weights. 


Table  V-7<a).— Estimates  of  Annual  Background  TB  infection  Rates' 

[Referent  Year  1964] 


TB  cases  re- 
ported In  1994 

Al 

PopuMion 
size* 

N, 

Population 

currentty  Irv 

faded^ 

Pmwj) 

Poputalion  at 
risk 

X. 

Esttnwteof 

new  inlections 

li 

Annual  popu- 
laKonratsol 
TBMecllon 

B. 

413 

78 

233 

235 

4291 

3,130 

414 

2.936 

1313 

22.754 

290.083 

27.787 

118231 

107,334 

2.437.044 

2.888.917 

386213 

2.817,789 

1,705,666 

20280.966 

4.779 
1.182 
2,868 

2,906 
47J&S2 

1J6 

ajoe 
tin 

1.70 
2J6 

(01) 
Mmka  (02)  ... 
Arizona  (04) 
Aitansas  (05) . 
CaMomia(06) 


who  were  infected  with  TB  and  were  allva  as  of 
1992  and  who  were  therefore  included  in  tha 
prevalence  figure,  but  who  died  before  1994.  and. 


technically,  are  not  included  in  the  summatlan. 
lUs  implies  that,  in  equation  (5).  a  slightly  larger 
number  is  being  subtnctad  from  Akim«)  than  should 


be,  iwiiilttin  in  an  undaraatimata  of  tha  number  of 
new  infsclioiis  in  1094  and  an  undaraatimata  of  tha 
occnpatiooal  riak. 
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Table  V-7(a).— Estimates  of  Annual  Background  TB  Infection  Rates*— Continued 

[Rsfspsnl  Yev  1994} 


Colorado  (06)  .^ 
Cormeciicul  (OQ 
Ottmmn  (10)  ™ 

D.C.  (11) 

Florida  (12) 

Qaoigia  (13) 

i(ia 

I  (1^ 

1.(18) 
Iowa  (19) 


I  (20)  ... 
Kar«ucfcy(21) 
I  oiMaiina  (22) 
Maine  (23)  _. 
Marytwxj(24) 


TB 

portadin1994 


Popuiaiion 
siza* 


MKhigan(26) 
i(27) 
(28) 
(29)  ~ 
09 
(31) 
(32) 


(25).^. 


(33) 

J  (34) 

NawMaidoo(35) 

New  York  (36) 

Norti  Caroina  (37)  .. 
NorVi  Oatma  (39  ._ 

Ohio  (39) 

OWahoma  (40) 

Oregon  (41) 


Pamytwania  (42) 
"  I  (44) 


Souei  CarMna  (45) 
South  0al(0ta(46) 
Tennaaaea  (47) ._ 

Teas  (48) 

Utah  (49) ^. 

Vermont  (SO) 

Virginia  (51) 


PopuMion 

currantty  irK 

fadad^ 


Him) 


PoptMional 
risk 


Estimataol 
new  gitoclione 


_      (53)  _ 
Weal  Virginia  (54) 

Wtooonwi  (56)  

Wyortwig  (56) 


90 

2.686 

52360 

144 

2.487 

81.182 

51 

531 

26.152 

116 

451 

80.092 

t.875 

10.691 

846.687 

676 

5.162 

396.646 

234 

875 

132.942 

1.021 

8.660 

622.211 

201 

4.279 

129.673 

62 

2.180 

31.066 

77 

1.864 

37,049 

316 

2.857 

203.227 

412 

3.080 

185.792 

31 

934 

14.712 

344 

3.743 

2  VI  .399 

290 

4.617 

183,067 

438 

6.971 

246.260 

127 

3.326 

68.105 

262 

1.913 

141.650 

241 

3.889 

128363 

22 

618 

11.987 

22 

1.181 

12.531 

111 

1.181 

50.670 

17 

845 

13.078 

764 

5.973 

456.579 

78 

1.156 

35.415 

3.414 

13.658 

2.044,797 

532 

5314 

298374 

10 

"                 466 

3.813 

318 

8.248 

161,274 

231 

2378 

101,886 

146 

2303 

78.457 

583 

9.154 

379.211 

47 

757 

31.601 

SK 

.   .           2.712 

205.406 

sto 

513 

8.173 

494 

3.878 

283.863 

2.276 

13.077 

1,199.200 

47 

1.236 

23,973 

10 

434 

2.724 

330 

4.949 

226.110 

241 

3.936 

142.729 

80 

1383 

40318 

104 

3.736 

50.126 

12 

339 

3.814 

■Expraaaad  in  thousands. 

^Basad  on  634%  lato  of  TB  iniecten  prawalanca  in  8ia  U^  (wpaded) 


Annual  popu- 
lation rate  of 
TBInlection 

B, 


2.633.150 

1,045 

0.40 

2.405318 

136& 

0.69 

504348 

671 

1.33 

370.908 

1.182 

3.13 

9.844314 

20345 

2.09 

4.765.354 

7.082 

1.49 

742,056 

25300 

3.49 

8.046,789 

10394 

137 

4,149.327 

2383 

030 

2.068,943 

860 

0.42 

1.826.951 

1.065 

038 

2.653,773 

3.273 

1.23 

2.894.206 

5382 

133 

919,289 

419 

a46 

3,531.601 

3382 

fm 

4.433.933 

238B 

0.05 

6.724.731 

5,036 

0.75 

3.257.895 

1,413 

0L43 

1.771341 

3.120 

1.7» 

3.770.417 

2322 

0.78 

606.013 

290 

Q.48 

1.168.469 

233 

(^ 

1.130.330 

1314 

134 

831,924 

182 

022 

5316,421 

8.150 

1.4S 

1,120,585 

944 

034 

11.613.203 

34.728 

230 

5.015.426 

6300 

1.20 

426,186 

132 

&29 

8,086,726 

3.763 

0.47 

2,276.114 

3.064 

1.35 

2.224343 

'      1.793 

aoi 

8.774,789 

5388, 

0«7 

725.399 

406 

0.68 

2.506.594 

4.273 

1.70 

504.827 

342 

068 

3304.137 

5.759 

130 

11.877.800 

27306 

2.30 

1.212.027 

427 

035 

431.278 

160 

0.37 

4.722300 

3320 

0.68 

3.792.251 

2364 

I                  067 

1.352.682 

•19 

038 

3384,874 

1307 

035 

335.186 

188 

056 

Table  V-7(b).— Estimates  of  Annual  Background  TB  Infection  Rates 

[RefarontYaar  1994^ 


Stale 


fOl) 
(02)  „ 
Aita)na(04) 


i(06)._. 
CaWomia(06)  ... 
Colorado  (08)  .._ 
Connecticut  (00) 
Delaware  (10)  „ 
D.C.  (11)  


TBcaaaara- 
pailadin1994 


413 

78 

233 

236 

4391 
90 

144 
51 

116 


Popuialkin 


N, 


3.130 

414 

2396 

1.813 

22.754 

2.686 

2.487 

531 

461 


Popuiaiion 

currentty  ir>- 

fected^ 

Pi(1993) 


237,654 

26.406 

112.355 

102.000 

2.350.136 

50.223 

77.147 

24.853 

76.111 


Ripidalional 
riak 


2.901346 

387.564 

2.823.645 

1.711.000 

20.403364 

2.636.777 

2.409353 

506.147 

374389 


Estimate  of 
new  jniections 


4371 
1.196 
2313 
2.967 
48.956 
1.066 
1.700 
681 
1.192 


Annuai  popu- 
lation rale  of 
TB  infection 

B, 


1.68 
336 
13S 
1.78 
2.40 
O40 
071 
134 
3.18 


Table  V-7(b). — Estitn^es  of  Annual  Background  TB  Infectkxn  Rates— Continued 

[Referent  Year  1994*] 


Florida  (12). 
Georgia  (13) 
Hawaii  (15)  . 
Illinois  (17)  _ 
Indiana  (18) 
Iowa  (19) 
Kansas  (20)  .. 

Kentudty  (21) 

Louisiana  (22) 

Maine  (23)  ...... 

Wytand  (24)  

Massachusetts  (2^ 
Michigan  (26) , 
MiDnesota  (27) 
Mississippi  (28) 
Missouri  (29)  .. 
Montana  (30)  ... 
Netxasio  (31)  , 

Nevada  (32)  

New  Hampshire  (33) 
New  Jefsey  (34)  ....... 

New  Mexico  (35)  „.-. 

New  York  (36) _.. 

North  Carolina  (37)  „ 
North  Dakota  (38)  .... 

Ohio  (39)  

Oklahoma  (40) 
Oregon  (41) 
Pennsylvania  (42)  .. 
Rhode  Island  (44)  a. 
South  Carolina  (ASi. 
South  Dakota  (46) .. 

Tertnessee  (47) 

Texas  (48)  „_.. 

Ut(^(49) 
Vennont(50) 
Virginia  (51) 
IMashington  (53)  „. 
West  Virginia  (54) 

Wisconsin  (55)  

Wyoming  (56)  . 


■A 


TB  cases  re- 
ported in  1994 


1.675 

676 

234 

1.021 

201 

62 

77 

316 

412 

31 

344 

299 

438 

127 


241 

22 

22 
111 

17 
764 

78 

3.414 

532 

10 
318 
231 
146 
583 

47 
362 

26 


«  2376 

47 

10 

330 

241 

80 

104 

12 


Population 
size' 


10,691 

■  5.162 

875 

8369 

4379 
2.180 
1364 
2357 
3360 

934 
..3.743 
#317 
6.971 
3326 
1313 
3369 
:618 
1,181 
1,181 

845 


■fsjte8 

5314 

466 
8348 
2378 
2303 
9.154 

757 
2.712 

513 

3378 

18.077 

1336 

434 
4349 
3335 
1393 
3.735 

339 


Populatnn 

currently  irv 

fected'> 

P*(1993) 


804.607 

376.933 

126.335 

591388 

123328 

29313 

35308 

193.126 

176,558 

13.980 

200,893 

173,969 

234,030 

64.721 

134.619 

122.193 

11.391 

11309 

48,152 

12,426 

433387 

33.655 

1.943.173 

283.735 

3.624 

153359 

96,822 

74358 

360366 

30.030 

195,197 

.      7,766 

^,756 

1.139,601 

22.782 

2,589 

214373 

135.654 

38315 

47.634 

3.624 


risk 


9.886,393 
4,785,067 

748,665 
8.077,712 
4.155.772 
2.070.487 
1.828.792 
2,663374 
2,903,442 

920.020 
3.542.107 
4.443.031 
6.736370 
3361379 
1.778381 
3.776,807 

606,609 
1,169,091 
1,132.848 

832.574 

5,539.113 

1.112345 

11.714.827 

5.030365 

462376 
8.094.741 
2381.178 
2328.442 
8.793.635 

726.970 
2316303 

505334 

3.608344 

11.937399 

1313318 

431.411 
4.734.127 
3.799346 
1.354.685 
3.687366 

335376 


iteof 

Annual  popu- 

lation rate  of 

BcHons 

TBiniectkxi 

Bi 

20344 

2.12 

7375 

132 

2.652 

334 

11360 

139 

2.136 

031 

869 

042 

1.079 

099 

3357 

136 

5.667 

136 

425 

046 

3,677 

1.04 

2,983 

0.67 

5.144 

076 

1.448 

0.44 

3.183 

1.79 

2.976 

079 

294 

048 

240 

031 

1336 

136 

185 

022 

8357 

131 

965 

066 

35.736 

3.06 

6.138 

132 

134 

036 

3.845 

0.46 

3.116 

137 

1325 

0.82 

6.047 

0.89 

506 

'    O70 

4356 

1.73 

350. 

O60 

5.675 

1.6^ 

27.863 

233 

446 

037 

162 

037 

3311 

079 

2.621 

639 

941 

039 

1332 

036 

190 

037 

•Expressed  in  thousands. 

^Basad  on  a  631%  rate  of  TB  irtfectnn  in  the  U.S. 


Table  V-7(c).— Estimates  of  annual  Background  TB  Infectton  Rates 

[Referent  Year  1994>] 


.    -•       iii-       ■■ 

- 

TB  cases  re- 

•»      "  ■" 

Population 

f*opuialion 
fe^» 

PopulaHon  at 

Estimaieof 

Annual  popu- 
laten  r^  of 

.r 

ported  in  1994 

size 

risk 

newKifectnns 

TB  infection. 

K-^ 

H 

Pi(1993) 

X, 

«i 

B, 

Aladma(01)  . 

413 

3.139 

262312* 

2,876.486 

4385 

1.63 

Alaska  (02)  „ ^ 

78 

414 

29,168 

384.832 

1.167 

3.03 

Arizona  (04)  .„» 

233 

2.936 

.        124,107 

2,811,893 

2301 

130 

Arkansas  (05) _ 

235 

1313 

112,669 

1,700332 

2.843 

137 

CaWomia  (06)  .„ „.._„„. 

4391 

22.754 

2395351 

20,158.049 

48.720 

232 

Cotorado  (06)  _   .   „ „..i. 

90 

2.686 

55,476 

2.630324 

1.024 

039 

Connectkajt  (09)  — ..    

144 

2.487 

85316 

2.401.784 

1.629 

066 

Delaware  OOf - 

51 

531 

27.452 

503.508 

661 

131 

nc         ,          ,     ,           ..      , 

116 

,    451 

84.072 

366.926 

1.131 

336 

Rorida  (12> 

1.675 

10391 

888,766 

9.802334 

20.137 

235 

Georgia  (13)  _              _    „.^_       . 

676 

5.162 

416,369 

4.745,641 

6.884 

1.46 

Hawai  (15) „ 

234 

875 

139339 

735.451 

2326 

3^ 

H»nois(17).„         _     .       „.     „„ 

1.021 

8.669 

653.134 

8.015.866 

10.721 

134 

54202 
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Table  V-7(c).— Esttmates  of  Annual  Background  TB  Infection  Rates— Continued 

[Tteterant  Year  1994-1 


I  (18)  .. 

1  (19)  

Kansas  (20) .. 
Kankjcky(21) 
LouisianB  (22) 

Maine  (23) ^„ 

Maryland  (24) 

Massachusetts  (25) 

Mtehigwi  (26) 

Mwnaaoto  (27) 

i  (28)  .._ 

i(29) 
1(30) 
1(31) 

I  (32)  — 

inipaNf«(33) 

.  (34) 

New  Manoo  (35) 

Nsw  Yoffc  (36) _.. 

North  Careina  (37)  . 
North  Datota  (38)  .. 

Ohio  (30)  

Oklahoma  (40)  __„ 

Oregon  (41) 

Psnnay^rania  (42) 

Rhode  Wand  (44)  

South  Carofna  (4S)  .„. 
South  Oatala  (46) 
Tenneeeee  (47)  _ 

Texas  (48) 

Ulsh  (48) 

VennonI  (50)  ....._ 

Virginia  (51) 

Waahinglon  (53) 

West  Virginia  (54) 

Wisconsin  (55) 

Wyorning  (56)  — _,—_....._....... 

•Expresaed  in  Vwuaands. 
•Baaed  on  6.97%  rale  of  TB 


TBcaees  re- 
ported in  1904 


201 

62 

77 

316 

412 

31 

344 

290 

438 

127 

282 

241 

22 

22 

111 

17 

764 

78 

3.414 

532 

10 

318 

231 

146 

583 

47 


PopuWion 
size 


2J276 

47 

10 

330 

241 

80 

104 

12 


4.279 
2.180 
1.864 
2367 
34)80 

934 
3.743 
4.617 
6.971 
3.326 
1,913 
3396 

618 
1.181 
1.181 

845 

5.973 

1.156 

13.668 

5.314 

466 
8.248 
2378 
2.303 
9.154 

757 
^712 

513 

3378 

13.077 

1.236 

434 
4.949 
3336 
1.393 
3.735 

339 


PopuMion 

currenHy  irv 

lectedk 

Pi  (1903) 


136.117 

32.600 

38381 

213.327 

195.025 

15.442 

221.905 

192.166 

258306 

71.480 

148.700 

134.973 

12382 

13.154 

53.180 

13.726 

479J270 

37,175 

2.146.421 

313.413 

4.003 

160,280 

106,949 

82.357 

396.067 

33.171 

215314 

8.579 

297,971 

1.256.790 

25,166 

2360 

237.347 

149,843 

42.322 

9e.617 

4.003 


Poputaiional 
risk 


4.142383 
2.067.401 
1.825,109 
2.643.673 
^864375 

918368 
3.521.095 
4.424.834 
6.712.482 
3.254.510 
1.764,300 
3.764.027 

605.418 
1.167.846 
1.127.811 

831.274 

5.483.730 

1.118.825 

11311.421 

5.000.587 

461.907 
6.078.711 
2.271.061 
2.220.643 
8.756343 

723329 
2.496,386 

504,421 

3.500.029 

11318.201 

1.210.836 

431.140 
4.711.663 
3.786.157 
1360.679 
3.682383 

334.907 


EsUmala  of 
new  infections 

l< 


2.029 
848 
1.062 
3.187 
5.486 
413 
3.484 
2.793 
432S 
f377 
3367 
2306 


227 

1.401 

178 

7338 

922 

33.866 

129 
3.678 
3.011 
1.780 
S.722 

483 
4.188 

334 

5.641 

26.746 

408 

158 
3.126 
2.486 


1.283 
186 


Annual  popu- 
lation rale  of 
TB  infection, 

Bi 


a48 

a4i 

036 

1JJ1 

131 
0.46 
0.99 
0.63 
0.73 
0.42 
1.73 
0.76 
a48 
0,20 
138 
021 
1.44 
032 
232 
1.17 
0l2B 
a46 
133 
030 

ae6 

037  . 

1.68 

a67 

138 
2.28 

034 

a37  -, 

0.66 

a66 

036 

035 

a56 


infection  prevalenca  in  Iha  U.S.  (maximum  eaUmata). 


Step  S  Model  validatioii: 

An  alternative,  but  less  sophisticated, 
way  to  estimate  annual  risk  of  iniection. 
if  prevalence  is  known  in  a  specific  age 
group,  is  to  use  the  following  formula: 
Annual  Rata  of  Infection  -  -Ind-PVd 

(8) 
Whm: 

P  is  the  percent  prevalence  of  infection 

and 
d  is  the  average  age  of  the  population 

(Ex.  7-265). 
In  order  to  validate  the  model  used  by 
OSHA  to  estimate  background  infection 
rates,  estimates  of  TB  infection 
prevalence  for  1994  were  used  to 
calculate  predicted  infection  rates  using 
equation  (8).  Based  on  Murray's  model, 
TB  iniection  prevalence  is  expected  to 
range  from  6.31%  to  6.97%  in  1994 
among  adults  (18-t-).  Using  these  figures 
and  assuming  the  average  age  to  be  45 


years,  formula  (8)  predicts  that  infection 
rates  can  range  fitom  1.45  to  1.61  per 
1.000.  These  results  are  in  close 
agreement  with  OSHA's  weighted 
average  estimate  of  the  national  TB 
infection  rate,  which  is  1.46  per  1.000. 

4.  Occupadonal  Risk  Estimations 

OSHA  used  the  three  difEnent  data 
sources  to  obtain  estimates  of  risk  of  TB 
infection  for  health  care  employees:  the 
Wsshington  State  data,  the  North 
Carolina  study,  and  the  NIOSH  Health 
Hazard  Evaluation  (HHE)  from  Jackson 
Memorial  Hospital  (Exs.  7-263.  7-7.  7- 
108).  The  Washington  State  data 
represent  workplaces  located  in  low  TB 
prevalence  areas,  where  TB  infection 
control  measures  and  engineering 
controls  are  required  by  state  health 
regulations.  The  North  Carolina  data 
represent  workplaces  located  in  areas 


with  moderate  TB  prevalence  and 
inadequate  TB  infection  control 
programs.  Finally,  the  Jackson  Memorial 
Hospital  data  are  representative  of 
comity  hospitals  serving  high-risk 
patients  whose  employees  have  a  high 
frBquency  of  exposure  to  infactious  TB. 
These  data  sources  provide  information 
on  the  magnitude  of  the  expected  excess 
risk  in  three  different  environments,  and 
are  used  to  provide  a  range  of  possible 
values  of  excess  risk. 

Based  on  the  Washington  State  data, 
the  annual  risk  is  expected  to  be  1.5 
times  the  background  rate  for  hospital 
employees,  approximately  11  times  the 
background  rate  for  long-term  care 
employees,  6  times  the  background  rate 
for  home  health  care  workers,  and 
double  the  background  rate  for  home 
care  employees.  Based  on  the  North 
(Carolina  data,  the  annual  riak  is 
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expected  to  be  approximately  5  times 
the  background  rate.  Based  on  the 
Jackson  Memorial  Hospital  data,  the 
annual  risk  is  expected  to  be 
approximately  9  times  the  background. 
Estimates  of  expected  excess  risk  of 
TB  infection  for  workers  with 
occupational  exposure  by  state  are 


calculated  by  appljring  the  excess 
relative  risk  ratios,  derived  from  the 
three  occupational  studies,  to  the 
overall  background  rate  of  infection  for 
each  state  and  are  presented  in  table  V- 
8(a) — table  V-8(c).  A  range  of  excess 
risk  of  TB  infection  due  to  occupational 
ejqxMuie  is  constructed  by  using  the 


minimiim  and  itiiiiriniiiTn  estimates  of 
excess  risk  among  all  states  for  each 
data  source.  These  results  are  presented 
in  table  V-0  and  table  V-10  for  workers 
in  hospitals  and  for  worii^ers  in  other 
work  settings,  respectively. 
iffliiffft  ooDc  4Sio-as-i^ 


TABLE  V-8(a) 

Occupational  Risk  Estimates  of  TB  Infection 
Based  on  the  Washington  State  Study 


■ 

Annual  Background  TB 
Infection  Rate 

Excess  Occupational  Risk 

Stale 

per  1,000  at  Risk 

Annual 

Lifetime 

AUbMM(OI) 

1.63 -1.61 

0.77  -  0.79 

34-35 

AlMlai(02) 

3.03-3.09 

1.4)   -  1.45 

62  -  63 

AinoM(04) 

1.00-1.03 

0.47  ..  0.4t 

21-22 

AikMH(OS) 

1.67-1.73 

0.79  -  OJI 

35  -  36 

Caii{DfBn(06) 

2J2-2.40 

1.09  •  1.13 

41-50 

Colondo(0» 

0J9-0.40 

0.11  •  0.19 

S  -9 

Coanecticai  (09) 

0.6* -0.71 

0J2   -  0J3 

14  -  IS 

Oclawwe(IO) 

1JI-IJ4 

0.62    -  0.63 

27  •  2t 

DiArictorCohnfaiadI)                , 

3.oa -3.lt 

1.45  •    1.49 

63  -65 

Floridt(l2) 

r05-2.ll 

0.97   -  1.00 

43  -  44 

GMrgia(l3) 

1.45 -IJ2 

0.61   -  0.71 

30-32 

Hawaii  (IS) 

3.43- 3  J4 

Ul    •  1.66 

70-72 

IIliaait(l7) 

IJ4-iJ9 

0.63   -  0.66 

2t  -  29 

liidiMa(IS) 

OJO-OJI 

023    -  02* 

10  •  II 

Iowa  (19) 

0.41-0.42 

0.19   -  OiO 

9-9 

Kaasaa(20) 

03S-0.S9 

027    ■   02$ 

12-12 

KaMckjr(2I) 

\2l-\M 

0J7   -  0J9 

25  -  26 

LoaMt«a(22> 

1.91 -1.95 

0.90  -    0.92 

39  -  40 

Mm>t(23) 

0.45-0.46 

02\    -    022 

9  -  10 

ft««ytMd(24). 

0.99-1.04 

0.46   -    0.49 

21-22 

MMnrliiiifWi  (25) 

0.63-0.67 

OJO  -    0J2 

13  -  14 

Mcfai(aB(26) 

0.73-0.76 

0J4   •  0J6 

15  -  16 

Itlmion  (27) 

0.42-0.44 

OJO   -  OJI 

9  .  9 

MiMiMippi(20 

1.73-1.79 

OJI    -  0.S4 

36  -  37 

MMCwri(29) 

0.76-0.79 

0J6   -  0J7 

16  -  17 

MmMmOO) 

0.47-0.41 

0J2   -  0J3 

10  •  10 

NabMkapi) 

0.19-0  JO 

Oi>9  -  0.10 

4  -  4 

Ntvada(32) 

IJ2-IJ$ 

0^   •  0.64 

27  •  2t 

NewHMvdM«(33) 

021-021 

0.10  -  0.10 

5  -  7 

N«rJcncy(34) 

1.44 -1JI 

0.6t  -  0.71 

30  -  31 

Ne«Maxioo(35) 

0J2-0.I6 

0J9  -  0.40 

17  •  II 

NawYari[(36) 

*   2.93-3.05 

IJt  -  1.43 

60  -  63 

North  OroKM  (37) 

I.I7-1J2 

0J5  -  0S7 

24  •  25 

NortklMnlaOS) 

02»-029 

0.13  -  0.13 

6   •  6 

OtM>09) 

0.46  •0.4t 

OJI  •  0J2 

9  -  10 

0UilnM(40) 

IJ3-IJ6 

0.62  -0.64 

9   -  10 

OnaM(4l) 

0.79 -042 

0J7  -  OJt 

17-17 

riMiyh'Mia(42) 

0.65-0.69 

OJI  •  0J2 

14   •  14 

IUndeblaMl(44) 

0.67-0.70 

OJI  -  0J3 

14   -15 

SaiMliCM«iiM(4S) 

1.6t-l.73 

.    0.79 -OJI 

35  -36 

S<MaiIMcola(46) 

0.66-0.69 

OJI  -  0J3 

14  -  IS 

Til    [ir--  (47) 

I.St-1.63 

0.74  -  0.77 

33  •  34 

Tc9ia((a) 

2J6-2J3 

IJ6  •  I.IO 

47  .41 

UMfc(4») 

0J4-0J7 

0.16  •  0.17 

7-t 

VmmM  (SO) 

0J6-0J7 

0.17  -  O.U 

t  •! 

Vic|iM(SI) 

0.66-0.70 

OJI  •  0J3 

14-15 

W«lria0oa(S3) 

0.66-0.69 

OJI  -  0J2 

14  - 14 

WaiViiiiMa(S4) 

0.66-0.70 

OJI  -  0J3 

14  -IS 

VmummiSS) 

0J5-0J6 

0.16  -  0.17 

7  -  • 

WrmmiSt) 

OJ5-OJ7 

0J6  -0J7 

12-12 
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TABLE  V-«(b) 

Occupabonal  Risk  EstiiMtes  of  TB  Infectkm 

Bned  on  the  North  Ciroliia  Study 


Stale 


Annual  Background  TB 
Infection  R«e 
per  1.000  «  Risk 


143 

•l.tt 

3il9 

-3.09 

I.M 

•1.03 

lAl 

•1.73 

2.32 

•2.40 

0J9 

-0.40 

OM 

-0.71 

IJI 

•IJ4 

1« 

-3.11 

2.M 

•2.11 

I.4S 

•IJ2 

3.43 

•3J4 

IJ4 

•IJ9 

oja 

•031 

0.41 

■0.42 

•M 

-039 

IJI 

-IJO 

1.91 

•I.9S 

MS 

-0.40 

».W 

-1.04 

0.t3 

•0.47 

0.73 

•0.7» 

0.42 

■0.44 

173 

1.79 

OH 

0.79 

0.47 

o.a 

0.19- 

•JO 

IJ3- 

us 

OJI- 

•M 

1.44- 

IJI 

0J3- 

•Jt 

2.93. 

3.ttS 

1.17. 

122 

Ui- 

•J9 

•L4t. 

•.a 

IJ3. 

IJ6 

0.79. 

•  12 

•M- 

•.«9 

•47 

•  07» 

IJI- 

1.73 

•M. 

•M 

IJt- 

143 

2Jt- 

2J3 

•L34- 

•J7 

•M- 

•J7 

9M- 

9.n 

•M. 

•49 

9M. 

•.70 

•M- 

•JO 

t5S- 

•J7 

Excess  Occupatioaal 
Risk 


t.4« 

-6.61 

1247 

-I2JS 

3.97 

-4.11 

tM 

-6.90 

9J2 

-9J$ 

US 

•141 

^70 

-2JI 

SJ3 

-SJS 

I2J7 

-I2.66 

■.11 

-1.43 

i.n 

-64S 

1347 

- 14.10 

SJ2 

-SJS 

I.9S 

•lOS 

144 

•147 

2J9 

■2JS 

4J0 

-S42 

7J« 

-7.77 

1.79 

-IJ4 

3.94 

■4.U 

2JI 

■247 

2.92 

-344 

l.tt 

•1.77 

090 

•7.12 

343 

■3.14 

IJi 

■1.93 

0.77-042 

SJi. 

S.40 

•4S. 

•Ji 

S.7J. 

6.01 

3JS. 

3.42 

II4S. 

ai4 

4.M. 

446 

l.ll- 

I.IO 

IJI. 

IJ9 

SJt- 

S.44 

3.IS^ 

3J6 

2J«^ 

2.74 

240- 

2.77 

6.6a  • 

6J9 

244- 

2.76 

Ul- 

6.a 

941  • 

9Jf 

IJ4. 

1.46 

1.46  • 

1.49 

244- 

in 

241. 

2.7$ 

244- 

2.77 

IJ9. 

1.44 

2J»- 

2JS 

Lifetime 


254-260 

421-427 
164-169 
26O-I60 
341-351 
67-70 
IIS-II9 
210-215 
426-436 
309-317 
229-239 
462-472 
214-221 

•4-n 

71-73 

M-m 

195-282 

2m. im 
Tf.m 

I«3-I7» 

107-113 

123-121 

73-77 

2M-27S 

121-132 

tl-t3 

34-36 

211-216 

31.39 

229-237 

137,143 

410-423 

190-196 

49-SO 

71-12 

212-214 

133- in 

III-II6 

113-117 

360.267 

112-117 

247-294 

334-343 

99-64 

63- -6$ 

112- IK 

III-II6 

112-117 

41-63 

94-97 
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TABLE  V^c) 

Occupationai  Risk  Estimates  of  TB  Infection 

Based  on  the  Jackson  Memorial  Hospital  Study 


Annual  BackfroMd  TB 

Excess  Occupational 

Ste 

InfectionRate 
pa  1.000  at  Risk 

Risk 

Anaud 

UfcliaK 

Aial»M(OI) 

143-141 

13J3- 13.75 

454-444 

Al«ki(02) 

3.03-3.09 

24J4-25J7 

671.614 

Aii»M(04) 

1.00-143 

•.14-1.45 

301-317 

ArfOMKfOS) 

147-1.73 

I3J9.I4J0 

462-47$ 

CriifcnM(06) 

2J2-2.40 

list- 19  J4 

$71-591 

Cohnd»(0«) 

039-0.40 

3.19- 3  JI 

134-139 

riiMiiiiiii(09) 

040-0.70 

53S.5.7t 

2n-230 

IMMMfC(IO) 

tJt.|J4 

I0.7S- 11.01 

3l$-392 

D»iaofCaly>M(H) 

3JS.3.IS 

25J4- 24.04 

4I3-695 

nan*(l2) 

245-2.11 

I6J3-I7J5 

534-545 

GmipMili) 

1.45 -IJ2 

II JS- 1145 

414-431 

HmmOS) 

3.43-334 

21.13-2941 

723-;  734 

■KMis(l7) 

IJ4-IJ9 

10.95-11.42 

391-404 

0.50 -031 

441  -421 

145-173 

|MM(I9) 

0.41-0.42 

3J6-3.44 

141  .  144 

Kmm(20) 

0.51-039 

4.72- 4  J3 

192-194 

riiili  ilj  gl) 

IJI-IJ6 

947  -  I0J2 

360-373 

1.91 -1.95 

1540.  I5J9 

507-516 

MMe(23) 

0.45-046 

3J9-3.79 

153-157 

MmiMd(24) 

0.99-144 

•.ll-UO 

307-319 

043  .047 

5.17-530 

201-220 

IBrNwQ*) 

0.73-0.76 

6.01  -6JS 

23I-246 

0.42 -0.44 

3.46-344 

145-151 

MMMipp(2»                             * 

1.73-1.79 

14.19-  1444 

474-415 

MMi(29) 

0.76-0.79 

4J3.6l46 

245-253 

0.47 -0.« 

347-3.96 

160-144 

H*H*lPI) 

0.19 -OJO 

I39.I40 

•9-73 

Nmi*(32) 

IJ2-IJS 
021 '022 

I0J3- 11.10 
1.76- 1.12 

317-395 

76-79 

Hn»Jm(y(34) 

1.44-131 

IIJ3.I2J6 

415.429 

NMrM«»(35) 

042-046 

6.75-745 

363-273 

NMrY«ak(34) 

193-345 

23.97 -24.9« 

644-410 

HH*C»DliM(37) 

1.17- IJ2 

9J0-9.99 

352-344 

N«*DikM(3a) 

92M'029 

U9-2J< 

91-102 

oaiM3^ 

0.44 -0.4« 

3.73- 3  J9 

155-141 

IJ3-IJ6 

I0J6- 11.19 

3M.397 

0MVM(4I) 

0.79 -0J2 

6.49-6.71 

254.261 

y— jl  ■ii(0 

045.049 

SJS -543 

214.224 

047-0.70 

$.47-5.10 

211.227 

S«iiCMiiM(4S) 

I4>-I.73 

I3.74-I4.il 

443.474 

SoiillMtoliCOQ 

046-049 

5.43.  $41 

217.236 

I3S.I43 

12.91  -  I3J3 

443-453 

Tmrnam 

7M-2J3 

IIJ4.I9.M 

$«9-$IO 

W*W 

0J4-0J7 

2.76-341 

ii7.ir 

Vmm«(50) 

0J6-0J7 

249-347 

124-129 

VinUKSI) 

046-0.70 

$.43.  $.73 

217-221 

W  1    g     (53) 

046-049 

$JI-$4S 

2I$.22$ 

WmVkpmmiHi 

0.64 -0.70 

$.44- $.70 

317.236 

WiHaHai(55) 

0J5-0J4 

246-236 

121 .  12$ 

W,ii--t(54) 

035-037 

433.444 

115.119 

54206 


Fedtal  Register  /  Vol.  62.  No.  201  /  Friday,  October  17,'  1997  /  Proposed  Rules 


Table  V-9.— Occupational  Risk  Estimates  for  hospital  Employees* 


Source 


Washington  State  1994  data  _ 

^4orth  Carolina  Western  Courtfaa  , 
Jackson  Memorial  (1991)  


Overall  riaK/ 
(exposed) 


1^4/1000 

»5.98/1000 

31.7/1000 


Backgrourid 

risk  based  on 

study 


0.88/1000 
'■^.20l^ooo 

3.5/1000 


Excess  risk 
baaed  on 

study 
(percent) 


47 

see 

796 


Range  of  excess  occupelional 
risk" 


Annual 


0.09-1.86 
0.77-14.1 
1.54-28.2 


Lifetime 


4.1-72.2 
34.2-472 
67.1-723 


— -  ■  -  ■  . 

■Background  TB  infection  rate  ranges  from  0.194  to  3.542  per  1,000  at  risk  for  TB  infection. 
oAJtoted  for  1994.  I.e..  5.98-7.2*(532/641) 

'The  range  reflects  regional  dHferences  in  TB  prevalence  as  well  as  inherent  uncertainty  in  the  estimate  of  TB  infection  prevalence  in  Itie  U  S. 
as  estimeted  by  Or.  Christopher  Murray,  and  used  in  the  intantal  cateulatens  of  annual  background  TB  infectran  rate. 
<•  State-wide  estimate  of  population  nsk  tor  North  Carolina.  sho««n  in  Table  V-3(a). 

Table  V-lO.— Occupational  Risk  Estimates  for  Other  Work  Settings  ••»> 


Type 


Long4erm  Care ..... 
Home  HeeNh  Care 
Home  Cera  


Overall  risk/ 
(exposed) 


9.8/1000 
5.06/1000 
1.88/1000 


0.8756/1000 
0.8756/1000 
0.8756/1000 


Excess  risk 
beaedon 

(percent 


1019 
478 
112 


Range  of  excess  occupational 
risko 


Annual 


1.96-36.1 
0.93-16.9 
0.22-3.97 


Lifetime 


85-807 

40.9-626 

9.7-164 


•Background  TB  infectton  rate  ranges  from  0.194  to  3.542  per  1,000  amptoyees  at  risk  of  infectwn. 

"  ^— !**0"  ''^  Washinoton  State  data. 

n  'IS*0"'VS«?*®  *°'  ""^  analysis  is  assumed  to  be  the  same  as  in  the  case-control  analysis  of  the  Washington  State  hospital  data  (i.e. 
0.8756  per  1.000  employees). 

"The  range  reftecte  regional  differences  in  TB  prevalence  as  well  as  inherent  uncertainty  in  the  estimate  of  TB  infectton  prevalenoe  in  the  U  S. 
as  estimated  by  Dr.  Chnstopher  Murray,  and  used  in  the  internal  catoulattons  of  annual  backgnjund  TB  infectton  rate. 


Lifetime  estimates  of  the  excess  risk  of 
TB  infection  were  estimated  based  on 
the  aimual  excess  risk  by  using  the 
formula  {l-(l-p)  *5}.  where  p  is  the 
annual  excess  risk.  Lifetime  excess 
estimates  of  TB  infection  are  presented 
in  table  V-9  and  table  V-10.  Lifetime 


risk  estimates  of  developing  active  TB 
are  calculated  from  lifetime  risk 
estimates  of  TB  infection  assuming  that, 
once  infected,  there  is  a  10%  likelihood 
of  progressing  to  active  TB;  these 
estimates  are  presented  in  table  V-ll 
and  table  V-12.  Further,  the  risk  of 


death  caused  by  TB  is  calculated  from 
the  lifetime  estimates  of  active  TB  using 
OSHA's  estimate  of  the  TB  case  fatality 
rate  (also  presented  in  table  V-ll  and 
table  V-12).  The  methodology  used  to 
estimate  a  TB  case  fetality  rate  is 
presented  below. 


TABLE  V-1 1  .—Lifetime  Occupational  Risk  Estimates  for  Hospital  Employees  •»<= 


Source 


Washington  State  (1994)  

North  Carolina  Western  Region 

Jackson  Memorial  Hospital  (Miami) 


TB  infection  <> 


4.1-72.2 
34.2-472 
67.1-723 


Active  disease* 


0.4-7.2 

3.4-47.2 

6.7-72.3 


Death  caused 
byTB 


0.03-0.6 
0.3-3.7 
0.5-5.6 


•Risk  estimates  reflect  excess  risk  due  to  occupattonal  exposure  and  are  expressed  per  1,000  employees  at  risk. 

b  Estimates  of  death  caused  by  TB  Aje  to  occupational  exposure  are  derived  besed  on  an  estimated  TB  case  death  rate  of  77.85  per  1  000 
TB  cases  and  are  estimated  by  multiplying  the  lifetime  active  disease  rate  biy  .07785.  ' 

"^The  ranges  of  nsk  presented  in  this  TABLE  reflect  expected  variance  in  the  annual  background  TB  infection  rate  by  state.  They  are  estimated 
based  on  the  assumption  that  the  annual  background  TB  infectton  rate  ranges  from  0. 194  to  1 .542  per  1 .000  employees  at  risk. 

"  Lifetime  infection  rate  is  estimated  by  (1-<l-p)  *').  where  p  is  the  annual  excess  TB  infection  rate  due  to  occupattonal  exposure 

'  Lifetime  active  disease  rate  is  estimated  to  be  10%  of  lifetime  infectton  rale. 

Table  V-12— Lifetime  Occupatcnal  Risk  Estimates  for  Employees  in  Other  Work  Settings  «»« 


Work  setting 


Long-term  Care 

Home  Heaah  Care 
Home  Care 


TB  infection* 


85-807 

40.9-636 

9.7-164 


Active  diseese* 


8.5-80.7 
4.1-63.6 
1.0-16.4 


Death  caused 
byTB 


0.7-6.2 
0.3-4.2 
0.1-1  J 


•Risk  estimates  reflect  excess  risk  due  to  occupattonal  exposure  and  are  expressed  per  1,000  emptoyees  at  risk  of  TB  infectton 
^Esernates  of  death  caused  by  TB  due  to  occupattonal  exposure  are  derived  based  on  an  estimated  TB  case  death  rate  of  77  85  oer  1  000 
cases  and  are  estimated  by  multiplying  the  lifetime  active  disease  rate  by  .07785.  ' 

^JJ^JJ?^S!*  °*  rgfc.presented  in  this  TABLE  reflect  expected  vanance  in  the  annual  background  TB  infectton  rate  by  state.  They  are  estimated 
oaseo  on  tne  assumption  that  the  annual  background  TB  infection  rate  ranges  from  0. 194  to  3.542  per  1 .000  empk>yees  at  risk 

"Lifetime  infection  rate  is  estimated  by  (1-<1-P)**).  where  p  is  the  annual  excess  TB  infection  rate  due  to  a 

•  Lifetime  active  disease  rate  a  estimated  to  be  10%  of  lifetime  infection  rate. 


I  occupational  exposure. 
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As  outlined  in  the  Health  Effects 
section,  several  possible  outcomes  are 
possible  following  an  infection. 
Approximately  90%  of  all  infections  ^ 
never  progress  to  active  disease.  An 
estimated  10%  of  infections  is  expected 
to  progress  to  active  disease;  moet  of 
these  cases  are  successfully  treated. 
However,  a  percentage  of  active  TB 
cases  develop  further  complications. 
Approximately  7.8%  of  active  TB  cases 
may  take  a  more  severe  clinical  course 
and  lead  to  death.  The  TB  case  fetality 
rate  was  estimated  using  information  on 


reported  deaths  caused  by  TB  from  table 
8-5  of  the  Vital  Statistics  for  the  U.S. 
and  cases  of  TB  reported  in  CDC's  TB 
Surveillance  system  for  1989  through 
1991  (Exs.  7-270,  7-264).  As  shown  in 
table  V-13,  the  TB  case  death  rate 
ranged  from  69.94  tp  89.18  per  1,000 
with  a  3-year  average  of  77.85  per  1,000 
TB  cases.  The  Agency  used  the  3-year 
average  (77.85  per  1,000)  for  its  estimate 
of  deaths  causcKl  by  TB.  This  estimate  is 
in  close  agreement  with  published 
results  from  a  retrospective  cohort  study 
conducted  in  Los  Angeles  County  on  TB 


cases  in  1990  (Ex.  7-268).  In  this  study, 
all  confirmed  TB  cases  reported  in  the 
county  in  1990  were  tracked  and  the 
number  of  deaths  where  TB  was  the 
direct  or  contributing  cause  was 
ascertained.  "Contributing  cause"  was 
defined  as  a  case  of  TB  of  such  severity 
that  it  would  have  caused  the  deeth  of 
the  patient  had  the  primary  illness  not 
caused  death  earlier.  Of  the  1,724  cases 
included  in  the  study,  TB  was 
considered  the  cause  of  death  or  the 
contributing  cause  of  death  in  135 1 
(78.31  per  1,000). 


TABLE  V-13— TB  Case  Death  Rates  for  aoults  (18+) 


NumtMTOf 
deeths^ 


Number  of  TB 


TB 


rale' 


1991 

1969 

3  year  Average 


1.700 
1,796 
1,966 
1417 


24,307 
23,796 
21.034 
23,345 


60.94 
75.48 
8B.18 
77  J6 


•Source:  Vital  Statisttos  for  the  U.S.,  Table  8-5,  (age  20+). 

^Souree:  CDC,  TB  surveillance  system,  (age  I84-). 

c  Rate  expressed  per  1 ,000  TB  cases.  Arty  deaths  caused  by  TB  in  persons  18  or  19  years  of  age  ere  not  included  in  the  numerator. 


National  estimates  of  annual  and 
lifetime  risk  for  TB  infection,  active 


disease  and  death  caused  by  TB  due  to 
occupational  exposure  are  computed  as 


weighted  averages  of  the  state  estimates 
and  are  presented  in  table  V-14. 


Table  V-14.— Average  Occupational  Risk  Estimates  >-t>  per  1.000  Workers  at  Risk 


Work  selling 

Annual  TBirv 

Lifeilme  TB  In- 

Lifetime  active 

Death  cauaed 

isciion 

leclion 

TB 

byTB* 

Hospitals: 

WA 

aee 

30 

3.0 

02 

NC  

5i7 

219 

22.0 

1.7 

JM 

11J 

386 

38.6 

3A 

Long-term  Care  . 

■■■«■■«».■■■ ■■ ■■■■..■.■ ■ ■■ .....».■«■». 

14,6 

448 

44J 

3.5 

Home  Heelth  Care . 

■■•••■■»•••■■■•••*«■••>•■•>■•>■>■•■•••••••••••■•••■•••••■«••••>••■>••>•■•••■•■■■■■■■■■•■ 

6A 

225 

25.9 

2.0 

Home  Care  



1.6 

69 

6.9 

0.5 

•Weighted  by  each  state's  populalton  in  1994. 

kRisk  estimates  reflect  excess  risk  due  to  occupattonal  exposure  and  are  expreesed  per  1,000  emptoyees  at  ffak. 

'Numt>er  of  deaths  caused  by  TB  due  to  occupational  exposure  are  derived  tiaeed  on  an  estimaled  TB  cese  death  rate  of  77.85  per  1,000 
cases  and  are  computed  t>y  multiplying  the  lifetime  active  disease  rate  by  .07785. 


(a)  Risk  Estimates  for  Hospital 
Employees:  Logistic  regression  analysis 
of  die  Washington  state  hospital  date 
indicated  an  increese  in  annual  risk 
(47%  above  background)  for  employees 
with  potential  exposureto  TB.  For  this 
particular  analysis  the  control  group 
was  defined  as  those  hospitals  with  no- 
known  TB  patients  that  are  located  in 
counties  that  did  not  report  any  active 
TB  cases  in  1994.  However,  an 
increesed  risk  of  47%  above  beckground 
in  the  aimual  infection  rate  is  expected 
to  produce  a  range  of  4  to  72  TB 
infections  per  1000  exposed  woricers  in 
a  working  lifetime,  wkich  coidd  resiUt 
in  as  many  as  7  cases  of  active  TB  and 
approximately  1  death  per  1,000 
exposed  workers. 

Based  on  the  survey  of  hospitals  in 
North  Carolina's  wrestem  region,  the 


expected  overall  risk  due  to 
occupational  exposure  is  estimated  to  be 
4  times  the  bBd^;roimd  rate.  This  results 
in  an  expected  range  of  lifetime  risk 
between  34  and  472  infections  per  1,000 
employees  at  risk  for  TB  infection. 
Lifetime  estimates  of  active  TB  cases 
resulting  from  these  infections  are 
expected  to  range  between  3  and  47, 
resulting  in  as  many  as  4  deaths  per 
1,000  exposed  employees  at  risk  of  TB 
infection.  Ait  done  previously,  the  North 
Carolina  study  residts  were  adjusted  to 
reflect  1994  TB  diseato  trends.  - 

Based  on  the  data  frtim  Jackson 
Memorial  Hospital,  the  overall  risk  due 
to  occupational  exposure  is  estimated  to 
be  8  times  the  background  rate.  This 
results  in  an  expected  range  of  lifetime 
risk  between  67  and  723  infections  per 
1,000  employees  at  risk.  Lifetime 


estimates  of  the  number  of  active  TB 
case  per  100  exposed  woricers  are 
expected  to  range  between  7  and  72, 
resulting  in  as  many  as  6  deaths  per 
1.000  exposed  employees  at  risk  for  TB 
infection. 

In  summary,  teble  V-9  and  table  V- 
14  show  that  the  annual  occupational 
risk  of  infection  is  expected  to  range: 

(a)  From  .09  to  1.66  with  a  weighted 
average  of  0.68  per  1,000  for  woricplaces 
located  in  relatively  low  TB  prevalence 
arees.  and  where  TB  infection  measures 
and  engineering  controls  are  required; 

(b)  From  0.77  to  14.1  with  a  weighted 
average  of  5.7  per  1,000  for  worl^laces 
locat^  in  areas  with  modmate  TB 
prevalence  and  inadequate  TB  control  '' 
programs:  and 

(c)  From  1.54  to  28  with  a  weighted 
ayorage  of  1 1.8  per  1 ,000  for  workplaces 


54208 


Federal  Ragister  /  Vol,  62,  No.  201  /^Friday,  October  17,  1997  /  Proposed  Rules 


located  in  high  TB  prevalence  areas, 
serving  high  risk  patients,  with  high 
Erec^ency  of  exposure  to  infectious  TB. 

Similarly,  the  lifetime  occupational 
risk  is  expected  to  range: 

(a)  From  4  to  72  with  a  weighted 
average  of  30  per  1,000  for  WOTkplaces 
located  in  relatively  low  .3  prevalence 
areas,  and  where  Ti3  infection  measures 
and  engineering  controls  are  required; 

(b)  Prom  34  to  472  with  a  weighted 
average  of  219  per  1 ,000  for  workplaces 
located  in  areas  with  moderate  TB 
prevalence  and  inadequate  TB  control 
prooams;  and 

(c)  From  67  to  723  with  a  wei^ted 
average  of  386  per  1 ,000  for  workplaces 
located  in  high  TB  prevalence  areas, 
serving  high  risk  patients,  with  high 
frequency  of  exposure  to  infectious  TB. 

Risk  estimates  derived  from  either 
study  (Washington  State  or  North 
Carolina)  represent  an  overall  rate  of 
occupational  risk,  because  both  studies 
include  FPD  skin  tasting  results  from 
the  entire  hospital  employee 
population,  whereas  the  Jackson 
Memorial  study  addresses  the 
occupational  risk  to  workers  where 
exposure  to  infectious  TB  is  highly 
probable. 

Although  the  exact  compliance  rate  is 
not  known,  hospitals  in  Washington 
State  have  been  required  to  implement 
the  CDC  TB  guidelines  with  respect  to 
engineering  controls  (requiring  isolation 
rooms  with  negative  pressure)  and 
infection  control  measures  (advocatiiig 
early  patient  identification,  employee 
training,  respijatory  protection,  and  PPD 
testing). 

Neither  the  facilities  in  North 
Carolina  nor  Jackson  Memorial  had 
engineering  controls  fully  implemented 
at  the  time  these  data  were  collected. 
Early  identification  of  suspect  TB 
patients  has  always  been  recommended 
in  North  Carolina.  However,  engineering 
controls  in  isolation  rooms  were  either 
not  pneent  or  did  not  function  properly 
becauae  of  modifications  in  the  physical 
structure  of  the  building  (i.e.,  isolation 
rooms  had  been  subdivided  using 
partitions,  air  ducts  had  been  re- 
directed because  of  remodeling,  etc.). 
Tuberculin  skin  testing  was  very 
inconaiatent  and  sporadic.  In  addition, 
employee  training  and  use  of  respiratory 
protection  were  not  emphasized. 

By  1991,  Jackson  Memorial  had  most 
of  the  engineering  controls  in  place  in 
the  HIV  ward  (where  the  first  outbreak 
took  place)  and  in  selected  areas  with 
high  TB  exposure,  but  not  in  the  entire 
^hospital.  However,  the  staff  training 
program  was  still  being  developed  and 
respiratory  protection  was  not  always 
adequate.  Although  exposures  had  been 
greatly  reduced,  "high  risk"  procedurte 


were  still  being  performed  in  certain 
areas  of  the  hospital  without  adequate 
engineering  controls,  such  as  the 
Special  Immunology  clinic  where  HTV- 
TB  petients  received  pentamidine 
treatments.  Like  the  hospitals  in  the 
North  Carolina  study,  Jackson  Memorial 
represents  a  working  environment  that 
serves  a  patient  population  known  to 
have  hi^  TB  prevalence.  In  addiflon, 
Jackson  Memorial  only  tested 
employees  with  patient  contact  in  areas 
where  active  TB  had  been  detected. 

(b)  Hisk  Estimates  for  Workers  in 
Other  Work  Settings:  In  long-term  care 
facilities  for  the  elderly  there  is  also  a 
significantly  increased  likelihood  that 
employees  will  encounter  individuals 
with  infectious  TB.  Persons  over  the  age 
of  65  constitute  a  large  proportion  of  the 
TB  cases  in  the  United  States.  In  1987, 
CDC  reported  that  persons  aged  65  and 
over  accounted  for  27%  (6150)  of  the 
reported  cases  of  active  TB  in  the  U.S., 
although  they  account  for  only  12%  of 
the  U.S.  population.  Many  of  these 
individuals  were  infected  in  the  past 
and  advancing  age  and  decreasing 
immunocompetence  have  caused  them 
to  develop  active  disease.  In  1990  the 
CDC  estimated  that  approximately  10 
million  people  were  ii^iscted  with  TB. 
As  the  U.S.  population  steadily  ages, 
many  of  these  latent  infactions  may 
progress  to  active  disease.  Because 
elderly  poaons  represent  a  large 
proportion  of  the  nation's  nursing  home 
residents  and  because  the  elderly 
represent  a  large  proportion  of  the  active 
cases  of  TB,  there  is  an  increesed 
likelihood  that  employees  at  long-term 
care  facilities  for  the  elderly  will 
encounter  individuals  with  infectious 
TB. 

Similarly,  there  are  other 
occupational  settings  that  serve  high- 
risk  client  populations  and  thus  have  an 
increased  likelihood  of  encountering 
individuals  with  infectious  TB.  For 
example,  hospices,  emergency  medical 
services,  and  home-health  care  services 
provide  services  to  client  populations 
similar  to  those  in  hospitals  and  thus 
are  likely  to  experience  similar  risks. 

OSHA  used  mfbrmation  bom  the 
1994  Washington  state  PPD  skin  testing 
survey  to  estimate  occupational  risk  for 
workers  in  long-term  care,  home  health 
care,  and  home  care.  Annual  estimates 
of  excess  risk  for  TB  infection  ar 
presented  in  TABLE  V-10  and  lixetime 
attiiDates  for  TB  infection,  active  TB. 
and  death  caused  by  occupational  TB 
are  presented  in  TABLE  V-12. 

Based  on  the  Washington  State  data, 
the  overall  annual  excess  risk  for  TB 
infection  is  estimated  to  be  10-fold  over 
backgroimd  for  workers  in  long-term 
care.  This  results  in  an  expected  range 


of  lifetime  risk  of  between  85  and  800 
infections  pet  1 ,000  employees  at  risk 
for  TB  infection.  Lifetime  estimates  of 
the  number  of  active  TB  cases  resulting 
from  these  infections  range  from  9  to  81 
and  are  projected  to  cause  as  many  as 
6  deaths  per  1 ,000  exposed  employees 
at  risk  of  TB  infection.  Similarly,  the 
overall  annual  excess  risk  of  TB 
infection  for  worken  in  home  health 
care  is  estimated  to  be  approximately 
500%  above  background.  This  results  in 
an  expected  range  of  lifetime  risk  of 
between  41  and  536  infections  per  1.000 
employees  at  risk  for  TB  infection. 
Lifetime  estimates  of  the  niunber  of 
active  TB  cases  range  from  4  to  54  per 
1,000,  and  are  projected  to  cause  as 
many  as  4  deaths  per  1.000  exposed 
employees  at  risk  of  TB  infsction. 
Similarly,  the  overall  annual  excess  risk 
of  TB  infection  for  workers  in  home  care 
is  estimated  to  be  approximately  100% 
above  backgroimd.  This  results  in  an 
e}q>ected  range  of  lifetime  risk  of 
between  10  and  164  infactions  per  1,000 
employees  at  risk  for  TB  infsction. 
Lifetime  estimates  of  the  number  of 
active  TB  cases  range  from  1  to  16,  and 
are  expected  to  result  in  approximatriy 
1  death  per  1,000  exposed  employees  at 
risk  of  TB  infection. 

Clearly,  employees  in  all  three  groups 
(long-term  care  for  the  elderly,  home 
health  care,  and  home  care)  have  higher 
risks  than  hospital  employees  in 
Washington.  This  could  be  attributed,  in 
pari,  to  the  lack  of  engineering  controls 
in  these  work  settings.  That  respirators 
may  be  used  only  intermittently  may 
also  play  a  role.  Although  workers  in 
these  three  groups  are  encouraged  by 
local  health  authorities  to  use 
respiratory  protection  while  tending  to 
a  suspect  TB  patient,  the  actual  rate  of 
respirator  usage  is  difficult  to  ascertain. 
A  third  fector  tliat  may  contribute  to 
higher  risk  in  these  work  settings  is 
delayed  identification  of  suspect  TB 
paticmts  due  to  confounding  symptoms 
presented  by  the  individuals.  For 
example,  many  long-term  care  residents 
exhibit  symptoms  of  persistent  coughing 
from  decades  of  smoking.  Consequently, 
an  individiud  in  long-term  care  with  a 
persistent  cough  may  be  infectious  fw 
several  days  before  he  or  she  is 
identified  as  having  suspected 
infectious  TB. 

Qualitative  Assessment  of  Bisk  for  Other 
Occupational  Settings 

The  quantitative  estimates  of  the  ri«k 
of  TB  infection  discussed  above  are 
based  primarily  upon  data  from 
hospitals  and  selected  other  health  care 
settings.  Data  from  hospitals  and  certain 
health  care  settings  were  selected 
because  OSHA  believes  that  these  data 
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represent  the  best  information  available 
to  the  Agency  for  purpKMes  of 
quantifying  the  occupational  risks  of  TB 
infection  and  diseese.  However,  as 
discussed  above,  it  id  their  exposure  to 
aerosolized  M.  tuberculosis  that  places 
these  workers  at  risk  of  infection  and 
not  factors  unique  to  these  particular 
kinds  of  health  care  activities.  Thus, 
OSHA  believes  that  the  risk  estimates 
derived  from  hospitals  and  selected 
(Aher  work  settings  can  be  used  to 
describe  the  potential  range  of  risks  for 
other  health  care  and  other  occupational 
settings  in  which  workers  can 
reasonably  anticipate  frequent  and 
substantial  exposure  to  aerosolized  M. 
tuberculosis. 

In  order  to  extrapolate  tlie 
quantitative  risk  estimates  calculated  for 
hospital  employees  and  other  selected 
health  care  settings,  OSHA,  as  a  first 
step,  identified  risk  factors  that  place 
employees  at  risk  of  exposure.  Some 
amotmt  of  exposure  to  TB  could  occur 
in  any  workplace  in  the  United  States. 
TB  is  an  infectious  disease  that  occurs 
in  the  community  and  thus,  individual^ 
may  bring  the  disease  into  their  own , 
workplace  or  to  other  businesses  or. 
work  settings  that  they  may  visit. 
However,  there  are  particular  kinds  of 
worii  settings  where  risk  factora  are 
present  that  substantially  increase  the 
likelihood  that  employees  will  be 
frequently  exposed  to  aerosolized  Af. 
tubierculosis.  First  among  these  factors  is 
the  increased  likelihood  of  exposure  to 
individuals  with  active,  infectious  TB. 
Individuals  who  are  infected  with  TB 
have  a  higher  risk  of  developing  active 
TB  if  they  are  (1)  immunocompromised 
(e.g..  elderiy,  undergoing  chemotherapy, 
HIV  positive),  (2)  intravenous  drug 
users,  or  (3)  medically  underserved  and 
of  generally  poor  health  status  (Exs.  6- 
93  and  7-50).  Thus,  in  work  settings  in 
which  the  client  population  is 
composed  of  a  high  proportion  of 
individuals  who  are  infected  with  TB, 
are  immunocompromised,  are 
intravenous  drug  users  or  are  of  poor 
'general  health  statiis,  there  is  a  ^eady 
increased  likelihood  that  employees 
wrill  routinely  encounter  individuals 
with  tnfectious  TB  and  be  exposed  to 
aerosolized  M.  tuberculosis.  A  second 
factor  that  places  employees  at  h^h  risk 
of  exposure  to  aerosolized  Af . 
tuberculosis  is  the  performance  of  high- 
hazard  procedures.  i.e.,  procedures 
performed  on  individuals  with 
suspected  or  confirmed  infectious  TB 
where  there  is  a  high  likelihood  of  the 
generation  of  droplet  nucleL  A  thi^ 
factor  that  places  employees  at  risk  of .. 
exposure  is  the  envirotunental 
conditions  at  the  work  setting.  Work 


settings  that  have  overcrowded 
conditions  or  poor  ventilation  will 
fecilitate  the  transmission  of  TB.  Thus, 
given  that  a  case  of  infectious  TB  does 
occur,  the  conditions  at  the  work  setting 
itself  may  promote  the  transmission  of 
diseese  to  employees  who  share 
airapace  with  the  individual(s)  with 
infectious  TB. 

The  second  step  in  extrapolating  the 
quantitative  risks  is  to  identify'  the  types 
of  YfoA  settings  which  have  some  or  all 
of  the  risk  factors  outiined  above.  Once 
these  work  settings  have  been 
identified,  OSHA  believes  that  it  is 
reasonable  to  assume  that  the 
quantitative  risk  eetimates  calculated  for 
hospitals  and  other  selected  health  care 
settings  can  be  used  to  describe  the  risks 
in  the  identified  work  settings. 

Conwtional  Facilities 

Employees  in  correctional  facilities  or 
other  facilities  that  house  inmates  or 
detainees  have  an  increased  likelihood 
of  fiequent  exposure  to  individuals  with 
infectious  TB.  Many  correctional 
facilities  have  a  hi^er  incidence  of  TB 
cases  in  comparison  to  the  incidence  in 
the  gen«al  population.  In  1985,  the 
CDC  estimated  that  the  incidence  of  TB 
among  inmates  of  correctional  facilities 
was  more  than  three  times  higher  than 
that  for  noniacarceteted  adults  aged  15- 
64  (Ex.  3-33).  In  particular,  in  states 
such  as  New  Jersey,  New  York,  and 
California,  the  increased  incidence  of 
annual  TB  cases  in  correctional  facilities 
ranged  fiom  6  to  11  times  greater  than 
that  of  the  general  population  for  their 
respective  states  (Bcs.  7-80  and  3-33r 
A  major  factor  in  tiie  increased 
incidence  of  TB  cases  in  correctional 
facilities  is  the  fact  that  the  population 
of  correctional  facilities  is  over- 
represented  by  individnals  who  are  at 
greeter  risk  of  developing  active  disease, 
e.g.,  persons  from  poor  and  minority 
groups  who  may  suffer  from  poor 
nutrHional  status  and  poor  health  care, 
intravenous  drug  users,  and  persons 
infected  with  HIV.  Similarly,  certain 
types  of  correctional  facilities,  such  as 
holding  facilities  associated  with  the 
Immigration  and  Naturalizaticm  Service, 
may  have  imnates/detainees  fiom 
coimtries  with  a  high  incidence  of  TB. 
For  foreign-bom  persons  arriving  in  the 
U.S.,  the  case  rate  of  TB  in  1989  was 
estimated  to  be  124  per  100,000. 
compared  to  an  overall  TB  case  rate  of 
9.5  per  100.000  for  the  U.S.  (Ex.  6-26). 
Moreover,  in  the  period  fiom  1986  to 
1989,  22%  of  all  reported  cases  of  TB 
disease  occurred  in  the  foreign-bom 
population.  Given  the  increased 
prevalence  of  individuals  at  risk  for 
developing  active  TB,  there  is  an 
increased  likelihood  that  employees 


working  in  these  facilities  will 
encounter  individuals  with  infectious 
TB.  In  addition,  environmental  factors 
such  as  overcrowding  and  poor 
ventilation  facilitate  the  transmission  of 
TB.  Thus,  given  that  a  case  of  infectious 
TB  does  occur,  the  conditions  in  the 
facility  itself  promote  the  transmission 
of  the  disease  to  other  inmates  and 
employees  in  the  facility  who  share  ^ 
airspace. 

As  discussed  in  the  Health  Effects' 
section,  a  number  of  outbreak 
investigations  (Exs<  6-5,  6-6)  have 
shown  that  where  there  has  been 
exposure  to  aerosolized  M.  tuberculosis 
in  correctional  facilities,  the  failure  to 
promptiy identify  individuals  with 
infectious  TB  and  provide  appropriate 
infection  control  measures  has  resulted 
in  employees  being  infected  with  TB. 
These  studies  demonstrate  that,  as  in 
hospitals  or  health  care  settings,  where 
there  is  exposure  to  aerosolized  TB 
bacilli  and  where  effective  control 
measures  are  not  implemented,  exposed 
employees  are  at  risk  of  infection.  Thus, 
estimates  based  on  the  risk  observed 
among  employees  in  hospitals  and  in 
selected  other  work  settings  that  involve 
an  increased  likelihood  of  exposure  can 
be  appropriately  applied  to  employees 
in  correctional  facilities. 

Recently,  scientists  at.NIOSH  have 
completed  a  prospective  study  of  the 
incidence  of  TB  infection  among  New 
York  State  correctional  facilities 
employees  (Ex.  7-288).  This  study  is  the 
first  prospective  study  of  TB  infection 
among  employees  in  correctional 
facilities  in  an  entire  state.  Odiar  studies 
have  reported  on  contact  investigations, 
which  seek  to  identify  recent  close 
contacts  with  an  index  case  and 
determine  who  might  subsequently  have 
been  infected.  Studies  based  on  contact 
investigations  have  the  advantage  of  a 
good  definition  of  potential  for  expoeun 
and  they  serve  to  identify  infected 
persons  for  public  health  purposes.  On 
the  other  hand,  prospective  studies  of 
an  entire  working  group  have  the 
advantage  of  covering  die  entire 
population  potentially  at  risk,  of 
considering  all  inmate  cases 
simultaneously  as  potential  sources  of  . 
infection,  and.  most  importantfy.  of 
permitting  the  calculation  of  incidence 
rates  and  risk  attributable  to 
occupational  exposure. 

Following  an  outbreak  of  active  TB 
among  inmatM  that  resulted  in 
transmission  to  employees  in  1991.  the 
state  of  New  York  instituted  a 
mandatory  annual  tuberculin  sldn 
testing  program  to  detect  TB  infection 
among  employees.  The  authors  used 
data  from  the  first  two  years  of  testing 
to  estimate  the  incidence  of  TB  infection 
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among  24,487  employees  of  the  NY 
Department  of  Corrections.  Subjects 
included  in  the  study  had  to  have  two 
sequential  PPD  skin  tests,  have  a 
negative  test  the  first  year,  and  have 
complete  demographic  information.  The 
overall  conversion  rate  was  estii^ted  to 
be  1.9%.  Preliminary  results  show  that 
after  controlling  for  age,  ethnicity, 
gender,  and  residence  in  New  York  City, 
correctioiu  offices  and  medical 
persoimel,  working  in  prisons  with 
ixmiate  active  TB  cases,  had  odds  ratios 
of  TB  infection  of  1.64  and  2.39, 
respectively,  compared  to  maintenance 
and  clerical  personnel  who  had  little 
opportunity  for  prisoner  contact.  Based 
on  these  results,  the  aimual  excess  risk 
due  to  occupational  exposure  is 
estimated  to  be  1.22%  and  2.64%  for 
corrections  officers  and  medical 
personnel,  respectively.  This  translates 
into  lifetime  occupational  risks  of  423 
and  700  per  1,000  exposed  employees, 
respectively.  In  prisons  with  no  known 
inmate  TB  cases,  there  were  no 
significant  difiierences  in  TB  infection 
rates  among  employees  in  di&rent  job 
categories. 

Homeless  SheHers 

Emplo]rees  in  homeless  shelters  also 
have  a  significantly  increased  likelihood 
of  frequent  exposure.  A  high  prevalence 
of  TB  infection  and  disease  is  common 
in  many  homeless  shelters.  Screening  in 
selected  shelters  has  shown  the 
prevalence  of  TB  infection  to  range  from 
18  to  51%  (Ex.  6-15).  Many  shelter 
residents  also  possess  characteristics 
that  impair  their  immunity  and  thus 
place  them  at  greater  risk  of  developing 
active  disease.  For  example,  homeless 
persons  often  suffer  from  poor  nutrition 
and  poor  overall  health  status,  and  they 
also  have  poor  access  to  health  care.  In 
addition,  ^ey  may  siiffer  from 
alcoholism,  drug  abuse  and  infection 
with  HIV.  Screening  of  selected  shelters 
has  shown  the  prevalence  of  active  TB 
disease  to  range  from  1.6  to  6.8%  (Ex. 
6-15).  Thus,  there  is  an  increased 
likelihood  that  employees  at  homeless 
shelters  will  frequentiy  encounter 
individuals  with  infectious  TB  in  the 
course  of  their  work.   - 

In  addition,  as  in  the  case  for 
correctional  fedlities,  homeless  shelters 
also  tend  to  be  overcrowded  and  have 
poor  ventilation,  fectors  that  promote 
the  transmission  of  disease  and  place 
shelter  residents  and  employees  at  risk 
of  infection.  Outbreaks  reported  among 
homeless  shelters  (Exs.  7-51, 7-75,  7- 
73,  6-25)  also  provide  evidence  that 
where  there  is  exposure  to  individuals 
with  iniiactious  TB  and  effective 
infection  control  measures  are  not 
implemented,  employees  are  at  risk  of 


infection.  It  is  reasonable  to  assume, 
therefore,  that  risk  estimates  calculated 
for  hospital  employees  who  have  an 
increased  likelihood  of  exposure  to 
individuals  with  infectious  TB  can  be 
used  to  estimate  the  risks  for  homeless 
shelter  employees. 

Facilities  That  Provide  Treatment  for 
Drug  Abuse 

Employees  in  fecilities  that  provide 
treatment  for  drug  abuse  have  an 
increased  likelihood  of  frequent 
exposure  to  individuals  with  infectious 
TB.  Surveys  of  selected  U.S.  cities  by 
the  CDC  have  shovm  the  prevalence  of 
TB  infection  among  the  clients  of  drug 
treatment  centers  to  range  from 
approximately  10%  to  13%  (Ex.  6-8). 
Clients  of  these  centers  are  also 
generally  at  higher  risk  cf  developing 
active  disease.  The  clieuL.  typically 
come  from  medically  underserved 
popxilations  and  may  suffer  from  poor 
overall  health  status.  As  discussed  in 
the  Health  EQscts  section,  drug 
dependence  has  also  been  shown  to  be 
a  possible  risk  factor  in  the  development 
of  active  TB.  Moreover,  mar.y  jf  the 
drug  treatment  center  clients  are 
intravenous  drug  users  and  are  infected 
with  HIV,  placing  these  individuals  at 
an  increased  risk  of  developing  active 
TB.  Oven  these  risk  fectors  for  the 
clients  served  at  drug  treatment  centers, 
there  is  an  increased  likelihood  that 
employees  in  these  work  settings  will  be 
exposed  frequentiy  to  individuals  vtrith 
infectious  TB. 

MsdJco/  Laboratories 

Medical  laboratory  work  is  a 
recognized  source  of  occupational 
hazards.  CDC  considers  workers  in 
medical  laboratories  that  handle  M. 
tuberculosis  to  be  at  high  risk  for 
occupational  transmission  of  TB  either 
because  of  the  volume  of  material 
handled  by  routine  diagnostic 
laboratories  or  the  high  concmtratioiis 
of  pathogenic  agents  often  handled  in 
research  laboratories. 

Few  surveys  of  laboratory-acquired 
infections  have  been  undertaken;  most 
reports  are  of  small  outbreaks  in  specific 
laboratories.  Sulkin  and  Pike's  study  of 
5,000  laboratories  suggested  that 
brucellosis,  tuberculosis,  hepatitis,  and 
enteric  diseases  are  among  the  most 
common  laboratory-acquired  infections 
(Ex.  7-289).  In  1957,  Raid  noted  that 
British  medical  laboratory  workers  had 
a  risk  of  acquiring  tuberculosis  two  to 
nine  times  that  of  the  general 
papulation  (Ex.  7-289).  This  result  was 
validated  in  1971  by  Harrington  and 
Channon  in  their  stiidy  of  medical 
laboratories  (Ex.  7-289).  A  retrospective 
postal  survey  of  approximately  21.000 


medical  laboratory  workers  in  England 
and  Wales  showed  a  five-times 
increased  risk  of  developing  active  TB 
among  these  workers  as  compared  with 
the  general  population.  Technicians 
were  at  greater  risk,  especially  if  they 
worked  in  anatomy  departments.  A 
similar  survey  carried  out  in  1973  of 
3.000  Scottish  medical  laboratory 
workers  corroborates  the  results  from 
England  and  Wales.  Three  cases,  one 
doctor  and  two  technicians,  were  noted 
in  the  1973  survey,  which  resulted  in  an 
overall  incidence  rate  of  109  per 
100,000  person-years.  The  general 
population  incidence  rate  for  active  TB 
was  26  per  100,000  person-years,  giving 
a  risk  ratio  of  4.2  (Ex.  7-289). 

The  studies  reviewed  in  this  section 
indicate  that  workers  in  medical 
laboratories  with  potential  for  exposure 
to  M.  tuberculosis  during  the  course  of 
their  work  have  a  several-fold  (ranging 
from  2-  to  9-fold)  increased  risk  of 
developing  active  disease  compared 
with  the  risk  to  the  general  population. 
Although  these  studies  were  conducted 
over  two  decades  ago,  they  represent  the 
most  recent  data  available  to  die 
Agency,  and  OSHA  has  no  reason  to 
believe  that  the  conditions  giving  rise  to 
the  riak  of  infection  at  that  time  have 
changed  substantially  in  the  interim. 
The  Agency  is  not  aware  of  any  more 
current  data  on  transmission  rates  in 
medical  laboratories.  OSHA  solicits 
information  on  additional  studies 
addressing  occupational  exposiire  to 
active  TB  in  laboratories;  such  studies 
would  then  be  considered  by  OSHA  in 
the  development  of  a  final  rule. 

Other  Work  Settingg  and  Activities 

In  addition  to  the  information 
available  for  correctional  facilities, 
homeless  shelters,  and  fecilities  that 
provide  treatment  for  drug  abuse,  there 
are  other  work  settings  and  activities 
where  there  is  an  increased  likelihood 
of  frequent  exposure  to  aerosolized  M. 
tuberculosis.  For  example,  hospices 
serve  client  populations  wmil^r  to  those 
of  hospitals  and  perform  similar 
services  for  these  individuals.  *" 

Individuals  who  receive  care  in 
hospices  are  likely  to  suffer  from 
medical  conditioiu  (e.g..  HIV  disease, 
end-stage  renal  disease,  certain  cancers) 
that  increase  their  likelihood  of 
developing  active  TB  disease  once 
infected.  Thus,  employees  providing 
hospice  care  have  an  increased 
likelihood  of  being  exposed  to 
aerosolized  M.  tuberculosis.  CDC  has 
recommended  that  hospices  follow  the 
same  guidelines  for  controlling  TB  that 
hospitals  follow. 

Emergency  medical  service  employees 
also  have  an  increased  likelihood  of 


encountering  individuals  with 
infectious  TB.  Like  hospices,  emergency 
medical  services  cater  to  the  same  high 
risk  client  popidations  as  hospitals. 
Moreover,  emergency  medical  services 
are  often  used  to  transport  individuals 
identified  with  suspected  or  confirmed 
infectious  TB  from  various  types  of 
health  care  settings  to  fecilities  with 
isolation  capabilities. 

In  addition,  other  types  of  services 
(e.g.,  social  services,  legal  counsel, 
education)  are  provided  to  individuals 
who  have  been  identified  as  having 
suspected  or  confirmed  infectious  TB 
and  have  been  placed  in  isolation  or 
confined  to  their  homes.  Employees 
who  provide  social  welfare  services, 
teaching,  law  enforcement  or  legal 
services  to  those  individuals  who  are  in 
AFB  isolation  are  exposed  to 
aerosoUzAl  M.  tuberculosis.  In 
particular;  employees  performing  high- 
hazard  procedures  are  likely  to  generate 
aerosolized  M.  tuberculosis  by  virtue  of 
the  procedure  itself.  Thus,  employees 

Eroviding  these  types  of  services  also 
ave  an  increased  likelihood  of 
exposure  to  aerosolized  M.  tuberculosis 
and  are  therefore  likely  to  experience 
risks  similar  to  those  described  above 
for  hospital  workers.  "^ 

Although  they  do  not  have  contact 
with  individuals  with  infectious  TB, 
employees  who  repair  and  maintain 
ventilation  systems  which  carry  air 
contaminated  with  M.  tuberculosis  and 
employees  in  laboratories  who 
manipulate  tissue  samples  or  cultures 
contaminated  with  M.  tuberculosis  also 
have  an  increased  likelihood  of  being 
exposed  to  aerosolized  M.  tuberculosis. 
Like  employees  in  the  work  settings 
discussed  above,  these  employees  have 
an  increased  risk  of  frequent  exposure  to 
aerosolized  M.  tuberculosis. 

Therefore.  OSHA  believes  that  the 
quantitative  risk  estimates  derived  from 
data  observed  among  health  care 
workers  in  the  hospital  setting  can  be 
genwally  used  to  describe  the  potential 
range  of  risks  for  workers  in  other 
occupational  settings  where  there  is  a 
reasonable  anticipation  of  exposure  to 
aerosolized  Af.  tuberculosis.  The 
reasonableness  of  this  assumption  is 
supported  by  the  overall  weight  of 
evidence  of  the  available  health  data.  As 
discussed  in  the  Health  Effects  section, 
epidemiological  studies,  case  reports 
and  outbreak  investigations  have  shown 
that  in  correctional  fecilities,  homeless 
sheltms,  long-term  care  facilities  for  the 
elderiy,  dnig  treatment  centers,  and 
laboratories  where  appropriate  TB 
infection  control  programs  have  not 
been  implemented,  employees  have 
become  infected  with  TB  as  a  result  of 
occupational  exposure  to  individuals 


with  infactious  TB  or  to  other  sources  of 
aerosolized  M.  tuberculosis.  Thus, 
although  the  data  on  employee 
conversibn  rates  in  other  work  settings 
cannot  be  used  to  directiy  quantify  the 
occupational  risk  of  infection  for  those 
work  settings,  there  is  strong  evidence 
that  employees  in  various  work  settings 
other  than  hospitals  can  reasonably  be 
anticipated  to  have  exposure  to 
aerosolized  M.  tuberculosis  and  that  TB 
can  be  transmitted  in  these  workplaces 
when  appropriate  TB  infection  control 
programs  are  not  implemented. 

VL  Significance  of  Risk 

Section  6(b)(S)  of  the  OSH  Act  vests 
authority  in  the  Secretary  of  Labor  to 
issue  health  standards.  This  section 
provides,  in  pari*  that: 

The  Secretaiy,  in  promulgating  standards 
dealing  with  toxic  materials  or  hannful 
physical  agents  under  this  subsection,  shall 
set  the  standard  which  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  suffer  impairment  of  health  or  functional 
capacity  even  if  such  employee  has  regular 
exposure  to  the  hazard  dealt  with  by  such 
st^dard  for  the  period  of  his  working  Ufe. 

OSHA's  overall  analytical  approach  to 
making  a  determination  that  workplace 
exposure  to  certain  hazardous 
conditions  presents  a  significant  risk  of 
material  impairment  of  health  is  a  foiu 
step  process  consistent  with 
interpretations  of  the  OSH  Act  and 
rational,  objective  policy  formulation.  In 
the  first  step,  a  quantitative  risk 
assessment  is  performed  where  possible 
and  considered  with  other  relevant 
information  to  determine  whether  the 
substance  to  be  regulated  poses  a 
significant  risk  to  workers.  In  the  second 
step.  OSHA  considers  wrhich.  if  any,  of 
the  regulatory  alternatives  being 
considered  will  substantially  reduce  the 
risk.  In  the  third  step,  OSHA  examines 
the  body  of  "best  available  evidence"  on 
the  effects  of  the  substance  to  be 
regulated  to  set  the  most  protective 
requirements  that  are  both 
technologically  and  economically 
feasible.  In  the  fourth  and  final  step, 
OSHA  considers  the  most  cost-effective 
way  to  achieve  the  objective. 

In  the  Benzene  decision,  the  Suprone 
Court  indicated  when  a  reasonable 
person  might  consider  the  risk 
significant  and  take  steps  to  decrease  it. 
The  Court  stated: 

It  is  the  Agency's  responsibility  to 
determine  in  the  first  instance  what  it 
considers  to  be  "significant"  risk.  Some  risks 
kre  plainly  acceptable  and  others  are  plainly 
unacceptable.  If,  for  example,  the  odds  are 
one  in  a  billion  that  a  person  will  die  from 
cancer  by  taking  a  drink  of  chlorinated  water, 
the  risk  could  not  be  considered  significant 


On  the  other  hand,  if  the  odds  are  one  in  a 
thousand  that  regular  inhalation  of  gasoline 
vapors  that  are  2%  benzene  will  be  fotal,  a 
reasonable  person  might  well  consider  the    . 
risk  significant  and  take  the  appropriate  steps 
to  decrease  or  eliminate  it  {I.U.D.  v.  AJ'J.). 
448  U.S.  at  655). 

The  Court  indicated  that  "while  the 
Agency  must  support  its  findings  that  a 
certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  'significant'  will  be  based 
largely  on  policy  considerations."  The 
Court  added  that  the  significant  risk 
determination  required  Hy  the  O^H  Act 
is  "not  a  mathematical  straitjacket"  and 
that  "OSHA  is  not  required  to  support 
its  findings  with  anything  approac^iing 
scientific  certainty."  The  Court  ruled 
that  "a  reviewing  court  (is)  to  give 
OSHA  some  leeway  where  its  findings 
must  be  made  on  the  frontiers  of 
scientific  knowledge  and  that  the 
Agency  is  free  to  use  conservative 
assimiptions  in  interpreting  the  data 
with  respect  to  carcinogens,  risking 
error  on  the  side  of  overprotection 
rather  than  underprotection."  (448  U.S. 
at  655,  656). 

As  a  part  of  the  overall  significant  risk 
determination,  OSHA  considers  a 
number  of  fectors.  These  include  the 
type  of  risk  presented,  the  quality  of  the 
underlying  data,  the  reasonableness  of 
the  risk  assessments,  and  the  statistical 
simificance  of  the  flndinss. 

The  hazards  presented  oy  the 
transmission  of  tuberculosis,  such  as 
infection,  active  disease,  and  death  are 
very  soious,  as  detailed  above  in  the 
section  on  health  effects.  If  untreated, 
40-60%  of  TB  cases  have  been 
estimated  to  result  in  death  (Exs.  5-80, 
7-50,  7-66).  Fortunately,  TB  is  a 
treatable  disease.  The  introduction  of 
antibiotic  drugs  for  TB  has  helped  to 
reduce  the  mortality  rate  by  94%  sincev. 
1953  (Ex.  5-80).  However,  TB  is  still  a    * 
fetal  disease  in  some  cases.  From  1989- 
1991  CDC  reported  5.452  deaths  among 
adults  from  TB  (see  TABLE  V-13.  Risk 
Assessment  section).  In  addition,  there 
has  been  an  increase  in  certain  forms  of 
drug-resistant  TB,  such  as  MDR-TB,  in 
wliich  the  tuberculosis  bacilli  are 
resistant  to  one  or  more  of  the  front  line 
drugs  such  as  isoniazid  and  rifempin, 
two  of  the  most  effective  anti-TB  drugs. 
The  information  available  today  is  not 
adequate  to  estimate  the  future  course  of 
MDR-TB,  but  the  reduction  in  the 
potential  of  transmitting  this  deadly 
form  of  the  disease  is  itself  another 
benefit  of  this  standard.  The  current 
data  indicate  that  among  KfDR-TB 
cases,  the  risk  of  death  is  increased 
compared  to  drug-susceptible  forms  of 
the  disease.  A  CDC  investigation  of  8 
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outbreaks  of  MDR-TB  revealed  that 
among  253  people  infected  with  MDR- 
TB,  75%  died  within  a  period  4  to  16 
weeks  after  the  time  of  diagnosis  (Ex. 
38-A).  MDR-TB  may  be  treated,  but  due 
to  the  difficulty  in  Sliding  adequate 
therapy  which  will  control  the  bacilli's 
growth,  individuals  with  this  form  of 
the  disease  may  remain  infectious  for 
longer  periods  of  time,  requiring  longer' 
periods  of  hospitalization,  additional 
lost  worktime,  and  an  increased 
likelihood  of  spreading  TB  infection  to 
others  until  treatment  renders  the 
patient  non-infactious.  Because  of  the 
difficidty  in  controlling  these  drug- 
resistant  forms  of  the  disease  with 
antibiotics,  progressive  lung  destruction 
may  progress  to  the  point  where  it  is 
necessary  to  remove  portions  of  the  lung 
to  treat  the  advance  of  the  disease. 

The  OSH  Act  directs  the  Agency  to  set 
standards  that  will  adequately  assure,  to 
the  extent  feasible,  that  no  employee 
will  suffer  "material  impairment  of 
health  or  functional  capacity."  TB 
infection  represents  a  material 
impairment  of  health  that  may  lead  to 
active  disease,  tissue  and  organ  dam^e, 
and  death.  Although  infected  ' 

individuals  may  not  present  any  signs 
or  symptoms  of  active  disease,  being 
infected  with  TB  bacilli  is  a  serious 
threat  to  the  health  status  of  the  infected 
individual.  Individuals  who  are  infected 
have  a  10%  chance  of  developing  active 
disease  at  some  point  in  their  life,  a  risk 
they  would  not  have  had  without  being 
infected.  The  risk  of  developing  active 
disease  is  even  greater  for  individuals 
who  are  immunocompromised,  due  to 
any  of  a  large  number  of  factors.  For 
example,  individuals  infected  with  HIV 
have  been  estimated  as  having  an  8- 
10%  risk  per  year  of  developing  active 
disease  (Ex.  4B). 

In  addition,  since  infected  individuals 
ebmmonly  undergo  treatment  with  anti- 
TB  drugs  to  prevent  the  onset  of  active 
disease,  they  fiKe  the  additional  risk  of 
soious  side  efCscts  associated  with  the 
highly  toxic  drugs  used  to  treat  TB. 
Preventive  treatment  with  isoniazid,  one 
of  the  drugs  commonly  used  to  treat  TB 
infsction.  has  been  shown  in  some  cases 
to  resuh  in  death  from  hepatitis  or  has 
damaged  the  Infected  person's  liver  to 
the  extent  that  liver  transplantation  was 
performed  (Ex.  6-10).  Thus,  the  health 
hazards  associated  with  TB  infection 
clearly  constitute  material  impairment 
of  health. 

Clinical  illness,  i.e.,  active  disease, 
also  clearly  constitutes  material 
impairment  of  health.  Left  untreated,  40 
to  60  percent  of  active  cases  may  lead 
to  death  (Exs.  7-50,  7-66,  7-«0). 
Individuals  with  active  disease  may  be 
infectious  for  various  periods  of  time 


and  often  must  be  hospitalized.  Active 
disease  is  marked  by  a  chronic  and 
progressive  destruction  of  the  tissues 
and  organs  infected  with  the  bacteria. 
Active  TB  disease  is  usually  found  in 
the  lungs  (i.e.,  pulmonary  tuberculosis). 
Long-term  damage  can  result  even  when 
cases  of  TB  are  cured;  a  common  result 
of  TB  is  reduced  lung  function 
(impaired  breathing)  due  to  lung 
damage  (Ex.  7-50,  pp.  30-31). 
Inflammatory  responses  caused  by  the 
disease  produce  weakness,  fever,  chest 
pain,  cough,  and,  when  blood  vessels 
are  eroded,  bloody  sputum.  Also,  many 
individuals  have  drenching  night  sweats 
over  the  upper  part  of  the  body  several 
times  a  week.  The  intensity  of  the 
disease  varies,  ranging  from  minimal 
symptoms  of  disease  to  massive 
involvement  of  many  tissues,  with 
extensive  cavitation  and  debilitating 
constitutional  and  respiratory  problems. 
Long-term  damage  can  also  result  from 
extrapulmonary  forms  of  active  disease; 
such  damage  may  include  mental 
impairment  from  meningitis  (infection 
of  membranes  surrounding  the  brain 
and  spinal  cord)  and  spinal  deformity 
and  leg  weakness  due  to  infection  of  the 
vertebrae  (i.e.,  skeletal  TB)  (Ex.  7-50,  p. 
31).  Active  disease  is  treatable  but  it 
must  be  treated  with  potent  drugs  that 
have  to  be  taken  for  long  periods  of 
time.  The  drugs  currently  used  to  treat 
active  TB  disease  may  be  toxic  to  other 
parts  of  the  body.  Commonly  reported 
side  effects  of  anti-TB  drugs  include 
hepatitis,  peripheral  neuropathy,  optic 
neuritis,  ototoxicity  and  renal  toxicity 
(Ex.  7-93).  Active  disease  resulting  firom 
infection  with  MDR-TB  is  of  even 
greater  concern  due  to  the  inability  to 
find  adequate  drug  regimens.  Although 
OSHA  bu  not  been  able  to  precisely 
quantify  the  increase  in  incidence  of 
MDR-TB.  the  number  of  cases  of  MDR- 
TB  is  clearly  on  the  rise.  In  these  cases, 
individuals  may  remain  infectious  for 
longer  periods  of  time  and  may  suffer 
more  long-term  damage  from  the 
chronic  progression  of  the  disease  until 
adequate  therapy  can  be  identified. 

In  this  standard,  OSHA  has  presented 
quantitative  estimates  of  the  lifetime 
risk  of  TB  infection,  active  disease  and 
death  from  occupational  exposure  to  Af. 
tuberculosis.  Qualitative  evidence  of 
occupational  transmission  is  also 
included  in  OSHA's  risk  assessment. 

In  preparing  its  quantitative  risk 
assessment,  OSHA  began  by  seeking  out 
occupational  data  associated  with  TB 
infection  incidence  in  order  to  calculate 
an  estimate  of  risk  for  TB  infection 
attributable  to  occupational  exposure  for 
all  U.S.  workers.  Unfortunately,  an 
overall  national  estimate  of  risk  for  TB 
infection  attributable  to  occupational 


exposure  is  not  available.  CDC,  which 
collects  and  publishes  the  number  of 
active  TB  cases  reported  nationwide 
each  year,  does  not  publish 
occupational  data  associated  with  the 
incidence  of  TB  infection  and -active  TB 
on  a  nationwide  basis.  There  has  been 
some  effort  to  include  occupational 
information  on  the  TB  reporting  forms, 
but  only  a  limited  numbor  of  states  are 
currently  using  the  new  forms  and 
capturing  occupational  information  in  a 
systematic  way.  Is  the  absence  of  a 
national  database,  OSHA  used  two 
statewide  studies,  from  North  Carolina 
and  Washington  (Exs.  7-7,  7-263),  and 
data  from  an  individual  hospital, 
Jackson  Memorial  Hospital  (Ex.  7-108). 
on  conversion  rates  of  TB  infection  for 
workers  in  hospitals.  The  Washington 
State  database  also  contained 
information  on  three  additioi^ 
occupational  groups:  long-term  care, 
home  health  care  and  home  care 
employees.  OSHA  used  these  data  to 
model  average  TB  infection  rates  and 
estimate  the  range  of  expected  risks  in 
the  U.S.  among  workers  with 
occupational  exposure  to  TB. 

The  conversion  rates  in  the  selected 
studies  were  used  to  estimate  the  aimual 
excess  relative  risk  due  to  occupational 
exposure,  which  was  expressed  as  the 
percent  increase  of  infection  above  each 
study's  control  group.  In  order  to 
estiinate  an  overall  range  of 
occupational  risk  of  TB  infection,  taking 
into  account  regional  differences  in  TB 
prevalence  in  the  U.S.  and  indirectly 
adjtisting  for  factors  such  as  socio- 
economic status,  which  might  influence 
the  rate  of  TB  observed  in  difiierant  parts 
of  the  country,  OSHA:  (1)  Estimated 
background  rates  of  infection  for  each 
state  by  assuming  that  the  number  of 
new  infections  is  functionally  related  to 
the  number  of  active  cases  reported  by 
the  state  each  year  (i.e..  the  distribution 
of  sew  infections  is  directly 
proportional  to  the  distribution  of  active 
cases),  and  2)  applied  estimates  of  the 
annual  excess  relative  risk,  derived  from 
the  occupational  studies,  to  the  state 
background  rates  to  calculate  estimates 
of  excess  risk  due  to  occupational 
exposure  by  state.  Thus,  the  excess 
occupational  risk  estimates  are  actually 
calculated  from  the  three  available 
studies,  on  a  relative  increase  basis,  and 
these  relative  increases  are  multiplied 
by  background  rates  for  each  state  to 
derive  estimates  of  excess  occupational 
risk  by  state.  The  state  estimates  are 
then  used  to  derive  a  national  estimate 
of  aimual  occupational  risk  of  TJB 
infection.  Given  an  annual  rate  of 
infieotion.  the  lifetime  risk  of  infection 
was  calculated  assuming  that  workers 
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are  exposed  for  45  jrears  and  that  the 
worker's  exposure  profile  and  working 
conditions  remain  constant  throughout 
his  or  her  working  lifetime.  Lifetime 
infection  rates  are  then  used  to  calculate 
the  lifetime  risk  of  developing  active 
disease  based  on  the  estimate  that  10% 
of  all  infections  result  in  active  disease. 
Given  a  number  of  active  cases  of  TB, 
the  number  of  expected  deaths  can  be 
calculated  based  on  the  estimated 
average  TB  case  death  rate  (i.e.,  number 
of  TE  deaths  per  nimiber  of  active  TB 
cases  averaged  over  3  years  as  reported 
by  CDC). 

OSHA  estimates  that  the  risk  of 
material  impairment  of  health  or 
functional  capacity,  that  is,  the  average 
lifetime  occupational  risk  of  TB 
infection  for  hospital  worken  ranges 
bom  30  to  386  infections  per  1.000 
workers  who  are  occupationally 
exposed  to  TB.  These  are  diSnent 
national  averages,  each  derived  by 
calculating  the  risk  in  each  state  and 
weighting  it  by  the  state's  population. 
The  low  end  of  this  range  is  derived  by 
using  the  Washington  State  data,  and  is 
likely  to  seriously  underestimate  the 
true  risk  to  which  workers  are  exposed. 
This  is  because  the  Washington  data 
represent  occupational  exposures 
among  employees  in  hospitals  which 
are  located  in  areas  of  the  country  with 
a  low  prevalence  of  active  TB  and 
which  have  implemented  TB  controls 
(e.g..  early  identification  procedures, 
aimual  sldn  testing,  and  negative 
pressure  in  AFB  isolation  rooms).  The 
high  end  of  this  range  is  derived  by 
using  the  Jackson  Memorial  Hospital 
study,  and  represents  occupational  risk 
for  woikere  in  hospitals  located  in  high 
TB  prevalence  areas,  serving  high  risk 
patients,  and  with  a  high  frequency  of 
exposure  to  infectious  TB. 

OSHA  also  used  information  from  the 
Washington  State  database  to  estimate 
national  average  estimates  of  lifetime 
risk  for  worken  in  long-term  care  (i.e., 
nursing  homes),  home  health  care,  and 
home  care.  The  national  average  lifetime 
risk  of  TB  infection  is  estimated  to  be 
448  per  1 ,000  for  workers  Ln  long-term 
care  facilities,  225  per  1,000  for  workers 
in  home  health  care  (primarily  nuning 
staff),  and  69  per  1 ,000  for  workers  in 
home  care.  The  higher  likelihood  of 
occupational  exposure  in  long-term  care 
fecilities  (early  identification  of  suspect 
TB  cases  is  often  diffictilt  among  the 
elderly)  and  the  presence  of  fewer 
engineering  controls  in  these  facilities 
may  explain  the  high  observed 
occupational  risk  in  that  work  setting. 

The  national  average  lifetime  risk  of 
developing  active  disease  ranges  frt)m 
approximately  3  to  39  cases  per  1,000 
exposed  employees  for  workers  in 


hospital  settings.  Similarly,  the  average 
lifetime  risk  of  active  disease  is 
estimated  to  be  approximately  45  per 
1,000  for  woriwra  in  long-term  care,  26 
pOT  1,000  in  home  health  care,  and  7  per 
1.000  in  home  care.  This  range  is  based 
on  the  estimate  diat  10%  of  infections 
will  progress  to  active  disease  over  one's 
lifetime.  This  risk  may  be  greater  for 
immimocompromised  individuals. 

The  national  a%reTage  lifetime  risk  of 
death  from  TB  ranges  from  0.2  to 
approximately  3  deaths  per  1,000 
ejqmsed  emplojrees  for  workers  in 
hospital  settings.  Similarly,  the  average 
lifetime  risk  of  death  from  TB  is 
estimated  to  be  approximately  3.5  per 
1,000  for  workers  in  long-term  care,  2 
per  1,000  for  workera  in  home  health 
care,  and  0.5  per  1.000  in  home  care. 
The  lower  range  of  the  national  lifetime 
risk  of  deaths,  0.2  per  1,000,  is  based  on 
the  Washington  State  hospital  data 
where  the  prevalence  of  "TB  is  low  and 
infection  control  measures  have  been 
implemented.  Thus,  this  lower  lange  of 
risk  underestimates  the  risk  of  death 
from  TB  for  other  employees  who  work 
in  settings  where  infection  control 
measures,  such  as  those  oudined  in  this 
proposed  standard,  have  not  been 
implemented.  The  risk  assessment  data 
show  that  where  infection  control 
measures  were  not  in  place,  the 
estimated  risk  of  death  bom  TB  was  as 
high  as  6  deaths  pw  1,000  exposed 
employees. 

"thB  quantitative  risk  estimates  are 
based  primarily  upon  data  from 
hospitals  and  selected  other  woii: 
settings.  However,  it  is  frequent 
exposure  to  aerosolized  M.  tuberculosis 
which  places  workers  at  substantially 
increased  risk  of  infection  and  not 
factors  unique  to  the  health  care 
profession  or  any  job  category  therein. 
Qualitative  evidence,  such  as  that  from 
the  epidemiological  studies,  case  reports 
and  outbreak  investigations  reported  for 
various  types  of  work  settings,  as 
discussed  earlier  in  the  Health  Effects 
section,  clearly  demonstrates  that 
employees  exposed  to  aerosolized  M. 
tuberculosis  have  become  infected  with 
TB  and  have  gone  on  to  develop  active 
disease.  These  work  settings  share  risk 
hctors  that  place  employees  at  risk  of 
transmission.  For  example,  these  work 
settings  serve  client  populations  that  are 
composed  of  a  high  prevalence  of 
individuals  who  are  infected  with  TB, 
are  immunocompromised,  are  injecting 
drug  users  or  are  medically  imderserved 
and  of  poor  general  health  status. 
Therefore,  there  is  an  increased 
likelihood  that  employees  in  these  work 
settings  will  encounter  individuals  vdth 
active  TB.  In  addition,  high-hazard 
procediues,  such  as  bronchoscopies,  are 


performed  in  Some  of  these  work 
settings,  which  greaUy  increases  the 
likelihood  of  generating  aerosolized  M. 
tuheicuiosis.  Moreover,  some  of  the 
woric  settings  have  environmental 
conditions  such  as  overcrowding  and 
poor  ventilation,  fectors  that  fecilitate 
the  transmission  of  disease.  Therefore, 
OSHA  believes  that  the  quantitative  risk 
estimates  based  on  hospital  data  and 
other  selected  health  care  settings  can 
be  extrapolated  to  other  occupational 
settings  where  there  is  a  similar 
increased  likelihood  of  exposure  to 
aerosolized  M.  tuberculosis. 

Having  specific  data  for  non-heahh 
care  woriEers  and  workpl&ce  conditions 
would  add  more  precision  to  the 
quantitative  risk  assessment,  but  that 
level  of  detail  is  not  possible  with  the 
cuirentiy  available  information. 
However,  the  Agency  believes  that  such 
a  level  of  detail  is  not  necessary  to  make 
its  findingn  of  significant  risk  because 
the  risk  of  infection  is  based  upon 
occupational  exposure  to  aerosolized  M. 
tuberculosis.  Nevertheless,  OSHA  seeks 
information  on  conversion  rates  and  the 
incidence  of  active  disease  among 
.employees  in  non-health  care  work 
settings  in  order  to  give  more  precision 
to  its  estimates  of  risk. 

OSHA's  risk  estimates  for  TB 
infection  are  comparable  to  other  risks 
which  OSHA  has  concluded  are 
significant,  and  are  substantially  highw 
than  the  example  presented  by  the 
Supreme  Court  in  the  Benzene  Decision. 
After  considering  the  magnitude  of  the 
risk  as  shown  by  the  quantitative  and 
qualitative  data,  OSHA  preliminarily 
concludes  that  the  risk  of  material 
impairment  of  health  from  TB  infection 
is  significant 

OSHA  also  preliminarily  concludes 
that  the  proposed  standard  for 
occupational  exposure  to  TB  will  result 
in  a  substantial  reduction  in  that 
significant  risk.  The  risk  of  infection  is 
most  efficienUy  reduced  by 
implementing  TB  exposure  control 
programs  for  the  early  identification  and 
isolation  of  individuals  with  suspected 
or  confirmed  infectious  TB.  Engineering 
controls  to  maintain  negative  pressure  . 
in  isolation  rooms  or  areas  where 
infectious  individuals  are  being  isolated 
will  reduce  the  airborne  spread  of 
aerosolized  M.  tuberculosis  and 
subsequent  exposure  of  individuals, 
substantially  reducing  the  risk  of 
infection.  In  addition,  for  those 
employees  who  must  enter  isolation 
rooms  or  provide  services  to  individuals 
with  infectious  TB,  respiratory 
protection  will  reduce  exposure  to 
aerosolized  M.  tuberculosis  and  thus 
reduce  the  risk  of  infection. 
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Sevoal  studies  have  shown  that  the 
implementation  of  infection  control 
measures  such  as  those  outlined  in  this 
proposed  standard  have  resulted  in  a 
teduction  in  the  number  of  skin  test 
conwnons  among  employees  with 
occupational  exposure  to  TB.  For 
example,  results  of  a  survey  conducted 
by  the  Society  of  Healthcare 
Epidemiology  of  America  (SHEA)  of  its 
member  hospitals  (Exs.  7-147  and  7- 
148)  revealed  that  among  hospitals  that 
treated  6  or  more  patients  widi 
infectious  TB  per  year  there  were  68% 
fewer  tuberculin  skin  test  conversions 
in  hospitals  that  had  AFB  isolation 
rooms  with  one^tient  per  room, 
negative  pressure,  exhaust  air  directed 
outside  and  six  or  more  air  changes  per 
hour,  compared  to  hospitals  that  did  not 
have  AFB  isolation  rooms  with  these 
same  characteristics.  Similarly,  an  88% 
reduction  in  tuberculin  skin  test 
conversions  was  observed  in  an  Atlanta 
hospital  after  the  implementation  of 
infection  control  measiues  such  as  an 
expanded  respiratory  isolation  policy, 
improved  diagnostic  and  testing 
procedures,  the  hiring  of  an  infection 
control  coordinator,  expanded 
education  of  health  care  workers, 
increased  frequency  of  tuberculin  skin 
tests,  implementation  of  negative 
pressure,  and  use  of  submicron  masks 
for  health  care  workers  entering 
isolation  rooms  (Ex.  7-173). 
Improvements  in  infection  control 
measures  in  a  Florida  hospital  after  an 
outbreak  of  MDR-TB  reduced  tub«t:ulin 
skin  test  conversions  from  28%  to  18% 
to  0%  over  three  years  (Ex.  7-167). 
These  improvements  included 
improved  early  identification 
procedures,  restriction  of  high-hazard 
procedures  to  AFB  isolation  rooms, 
increased  skin  testing,  expansion  of 
initial  TB  treatment  regimens,  and  daily 
inspection  of  negative  pressure  in  AFB 
isolation  rooms.  Thus,  these 
investigations  show  that  the 
implementation  of  infection  control 
measures  such  as  those  included  under 
OSHA's  proposed  standard  for  TB  can 
result  in  substantial  reductions  in 
infections  among  exposed  employees. 
As  discussed  m  fiuther  detail  in  the 
following  section  of  the  Preamble  to  this 
proposed  standard,  OSHA  estimates  that 
full  implementation  of  the  proposed 
standard  for  TB  will  result  in  avoiding 
approximately  21,400  to  25,800  work- 
related  infections  per  year,  1,500  to 
1,700  active  cases  of  TB  resulting  from 
these  infections  and  115  to  136  deaths 
resulting  bom  these  active  cases.  In 
addition,  because  the  proposed  standard 
encoiuages  the  identification  and 
isolation  of  active  TB  cases  in  the  client 
populations  served  by  workers  in  the 


affected  industries,  there  will  also  be 
non-occupational  TB  infections  that  will 
be  averted.  OSHA  estimates  that 
implementation  of  the  proposed 
standard  will  result  in  avoiding 
approximately  3,000  to  7,000  non- 
occupational TB  infacticHis,  300  to  700 
active  cases  of  TB  resulting  from  these 
infections,  and  23  to  54  deaths  resulting 
from  these  active  cases.  OSHA 
preliminarily  concludes  that  the 
proposed  standard  for  TB  will 
significanUy  reduce  the  risk  of  infection, 
active  disease  and  death  frtim  exposure 
to  TB  and  that  the  Agency  is  thus 
carrying  out  the  Congressional  intent 
and  is  not  attempting  to  reduce 
insignificant  risks. 

Although  the  current  OSHA 
enforcement  program,  which  is  based  on 
the  GeneraTEhity  Clause  of  the  Act, 
Section  5(a)(1),  and  the  application  of 
some  general  industry  standards,  such 
as  29  CFR  1910.134,  Respiratory 
Protection,  has  reduced  the  risks  of 
occupational  exposure  to  tuberculosis  to 
some  extent,  si^iificant  risks  remain 
and  it  is  the  Agmcy's  opinion  that  an 
occupational  health  standard 
promulgated  under  section  6(b)  of  the 
Act  will  much  more  effectively  reduce 
these  risks  for  the  following  reasons. 
First,  because  of  the  standvd's 
specificity,  employers  and  employees 
are  given  more  guidance  in  reducing 
exposure  to  tuberculosis.  Second,  it  is 
well  known  that  a  standard  is  more 
protective  of  employee  health  than  an 
enforcement  program  based  upon  the 
general  duty  clause  and  general 
standards.  Unlike  the  proposed 
standard,  the  general  duty  clause 
specifies  no  abatement  methods  and  the 
general  industry  standards  do  not  set 
forth  abatement  methods  specifically 
addressing  occupational  exposure  to  TB. 
Third,  the  general  duty  clause  imposes 
heavy  litigation  burdens  on  OSHA 
because  the  Agency  must  prove  that  a 
hazard  exists  at  a  particular  woriqilace 
and  that  it  is  recognized  by  the  industry 
or  the  cited  employer.  Since  the 
proposed  standard  specifies  both  the 
conditions  that  trigger  the  application  of 
the  standard  and  the  employer's 
abatement  obligations,  thereby 
establishing  the  existence  of  the  hazard, 
no  independent  proof  that  the  hazard 
exists  in  the  particular  workplace  need 
be  presented.  The  reduction  in  litigation 
burdens  will  mean  that  the  Labor 
Department,  as  well  as  the  employer, 
will  save  time  and  money  in  the 
investigation  and  litigation  of 
occupational  TB  cases.  Finally,  the 
promulgation  of  this  proposed  standard 
will  result  in  increased  protection  for 
employees  in  state-plan  states  which, 
although  not  required  to  adopt  general 


duty  clauses,  must  adopt  standards  at  , 
least  as  effective  as  Federal  OSHA 
standard. 

In  summary,  the  institution  of  the 
enforcement  guidelines  has  been 
fruitful,  but  it  has  not  eliminated 
significant  risks  among  occupationally 
exposed  employees.  Therefore,  OSHA 
preliminarily  concludes  that  a  standard 
specifically  addressing  the  risks  of 
tuberculosis  is  necessary  to  further 
substantially  reduce  significant  risk. 
OSHA's  preliminary  economic  analysis 
and  regulatory  flexibility  analysis 
indicate  that  the  proposed  standard  is 
both  technologically  and  economically 
feasible.  OSHA's  analysis  of  the 
technological  and  economic  feasibility 
is  disciissed  in  the  following  section  of 
the  preamble. 

Vn.  Sunmary  of  the  Preliminaiy 
Economic  Analysis  and  Regulatoiy 
Flexilnlity  Analysis 

OSHA  is  required  by  the 
Occupational  Safety  and  Health  Act  of 
1970  and  several  court  cases  pertaining 
to  that  Act  to  ensure  that  its  rules  are 
technologically  and  economically 
feasible  for  firms  in  the  affected 
industries.  Executive  Order  (EO)  12866 
and  the  Regulatory  Flexibility  Act  (as 
amended)  also  require  Federal  agencies 
to  estimate  the  costs,  assess  the  benefits, 
and  analyze  the  impacts  on  the 
regulated  community  of  the  regulations 
they  propose.  The  EO  additionally 
requires  agencies  to  explain  the  need  for 
the  rule  and  examine  regulatory  and 
non-regulatory  alternatives  that  might 
achieve  the  objectives  of  the  rule.  The 
Regulatory  Flexibility  Act  requires 
agencies  to  determine  whether  the 
proposed  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including 
small  businesses  and  small  government 
entities  and  jurisdictions.  For  proposed 
rules  with  such  impacts,  the  agency 
must  prepare  an  Initial  Regulatory 
Flexibility  Analysis  that  identifies  those 
impacts  and  evaluates  alternatives  that 
will  minimize  such  impacts  on  small 
entities.  OSHA  finds  that  the  proposed 
rule  is  "significant"  under  Executive 
Order  12866  and  "major"  under  Section 
804(2)  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. ' 
Accordingly,  the  Occupational  Safety 
and  Health  Administration  (OSHA)  has 
prepared  this  Preliminary  Economic  and 
Regulatory  Flexibility  Analysis  (PERFA) 
to  support  the  Agency's  proposed 
standard  for  occupational  exposure  to 
tuberculosis  (TB).  The  following  is  an 
executive  sununary  of  that  analysis.  The 
entire  test  of  the  PERFA  can  be  found 
in  the  rulemaking  docket  as  Exhibit  13. 
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The  complete  PERFA  is  composed  of 
various  chapters  that  describe  in  detail 
the  information  siunmarized  in  the 
following  section. 

Statement  of  Need 

TB  is  a  communicable,  potentially 
lethal  disease  caused  by  the  inhalation 
of  droplet  nuclei  containing  the  bacillus 
Mycobacterium  tuberculosis  [M. 
tuberculosis).  Persons  exposed  to  these 
bacteria  can  respond  in  different  ways: 
by  overcoming  the  challenge  without 
developing  TB,  by  becoming  infected 
with  TB,  or  by  developing  active  TB 
disease.  Those  who  become  infected 
harbor  the  infection  for  life,  and  have  a 
10  percent  chance  of  having  their 
infection  progress  to  active  disease  at  ' 
some  point  in  their  life.  Those  with 


active  disease  have  the  signs  and 
symptoms  of  TB  (e.g.,  prolonged, 
productive  cough;  fetigue;  ni^t  sweats; 
weight  loss)  and  have  about  an  8 
percent  risk  of  dying  from  their  disease. 

TB  has  been  a  worldwide  health 
problem  for  centuries,  causing  millions 
of  deaths  worldwide.  In  the  United 
States,  however,  there  has  been  a 
decline  in  the  number  of  active  TB  cases 
over  the  last  four  decades.  Between 
1953  and  1994,  the  number  of  active 
cases  declined  bom  83,304  to  24^61,  an 
annual  rate  of  decline  of  3.6  percent 
over  the  period  as  a  whole  (Figure  VII- 
1).  The  1988-1992  period,  however,  saw 
the  first  substantial  increase  in  the 
number  of  active  cases  since  1953.  A 
niunber  of  outbreaks  of  this  disease  have 
occurred  among  workers  in  health  care 


settings,  as  well  as  other  work  settings, 
in  recent  years.  To  add  to  the 
seriousness  of  the  problem,  some  of 
these  outbreaks  have  involved  the 
transmission  of  multi-drug  resistant 
strains  of  M.  tuberculosis,  which  are 
often  fetal.  Very  recenUy,  i.e.,  after  1992, 
this  trend  has  reversed,  and  the  number 
of  such  cases  appears  once  again  to  have 
begun  to  decline.  Nevertheless,  TB 
remains  a  major  health  problem,  with 
22,813  active  cases  reported  in  1995. 
Because  active  TB  is  endemic  in  many 
U.S.  populations — including  groups  in 
both  urban  and  rural  areas — ^woricers 
who  come  into  contact  with  diseased 
individuals  are  at  risk  of  contracting  the 
disease  themselves. 
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Many  occiipational  groups,  including 
woriEBts  in  health  care,  nursing  homes, 
homeless  shelters,  hospices, 
correctional  fecilities,  laboratories, 
physicians'  offices,  and  other  settings     ^ 
are  at  risk  of  contracting  TB  on  the  job. 
These  workers  are  at  fisk  because  they 
are  exposed  in  the  course  of  their  work 
to  patients  and  others  with  active  TB 
disease,  perform  procedures  that  expose 
them  to  airborne  concentrations  of  M. 
tuberculosis,  or  save  client  populations 
where  the  incidence  of  active  disease  is 
unusually  high. 

The  purpose  of  OSHA's  standard  is  to 
reduce  these  risks  in  health  care  and 
other  work  settings  where  active  TB 
cases  are  likely  to  be  encountered  by 
employees.  To  accomplish  this  goal,  the 
proposed  standard  requires  those 
employers  who  are  responsible  for  the 
working  conditions  where  such 
encounters  occur  to  implement  a 
program  of  inflection  prevention  and 
infection  control  that  is  designed  to 
prevent  occupational  infections  in  the 
first  place,  and  to  identify  and  treat  any 
job-related  infections  that  do  occur.  The 
approach  taken  in  the  proposed 
standard  is  similar  to  that  adopted  by 
OSHA  in  its  1991  bloodbome  pathogens 
standard,  which  is  given  credit  for 
achieving  a  dramatic  reduction  in  the 
number  of  cases  of  hepatitis  among 
health  care  and  other  woricers  since  it 
was  issued.  OSHA  predicts  that,  once 
implemented,  the  proposed  TB  standard 
will  have  similar  results,  achieving 
reductions  on  the  order  of  70  to  90 
percent  in  the  number  of  TB  infections, 
active  cases,  and  directly  related  deaths. 

This  Preliminary  Economic  and 
Regulatory  Flexibility  Analysis  includes 
an  introductory  chapter  that  describes 
the  major  provisions  of  the  standard. 
The  proposal  would  apply  to 
occupational  exposure  to  TB  occurring 
in,  during,  or  through  the  provision  of 
•ervicesby: 

•  Hospitals. 

•  Nursing  homes. 

•  Correctional  bcilities. 

•  Immigration  detainment  fiMrilities. 

•  Law  enforcement  bdlities. 

•  Hospices. 

•  Substance  abuse  treatinent  centras. 

•  Homeless  shelters. 

•  Medical  examiners'  offices. 

•  Home  health  care  providers. 

•  Emergency  medical  services. 

•  Research  and  clinical  laboratcnies 
handling  TB. 

•  Contract  work  on  ventilation 
systems  or  areas  of  buildings  that  may 
contain  aerosolized  M.  tuberculosis. 

•  Physicians  performing  certain  high 
hazard  procedures. 

•  Social  service  workers  providing 
services  to  individuals  identified  as 


having  suspected  or  confirmed 
infectioiis  TB. 

•  Personnel  service  agencies  when 
providing  workers  to  covered  facilities. 

•  Attorneys  visiting  known  or 
suspected  infectious  TB  patients. 

Ine  groups,  industries,  and  woik 
settings  covered  by  the  standard  have 
been  included  in  its  scope  for  specific 
reasons.  For  example,  hospitals  are 
included  because  they  treat  patients 
with  active  TB  disease,  while  hospices, 
certain  laboratories,  pulmonary  and 
certain  other  physicians,  medical 
examiners,  and  contract  HVAC  workers 
are  covered  because  employees  in  these 
settings/jobs  are  exposed  to  aerosolized 
M.  tuberculosis  during  the  performance 
of  high-hazard  procediues,  such  as 
bronchoscopies,  ^utum  induction, 
autopsies,  and  during  wroik  on 
ventilation  systems  that  may  contain  TB 
bacteria.  Other  work  settings,  such  as 
homeless  shelters  and  nursing  homes, 
are  covered  because  their  employees 
serve  a  client  population  known  to  have 
a  high  incidence  of  TB  infection. 
Another  group  of  employees  included 
within  the  scope  of  the  standard  are 
woricers  who  must  occasionally  serve 
patients  with  active  TB  who  are  being 
treated  in  "isolation,"  i.e..  a  room  or 
area  specifically  designed  to  contain  the 
TB  microorganism  and  prevent  its 
spread  to  surrounding  areas.  Attorneys 
and  social  workers  are  typical  of  this 
group.  Finally,  the  proposed  standard 
covers  personnel  service  agencies  that 
provide  temporary,  seasonal,  or 
"leased"  personnel  to  hospitals  and 
other  covered  work  settings. 

OSHA  estimates  that  the  standard 
would  apply  to  approximately  102,000 
establishments  and  provide  protection 
to  more  than  5  million  workers 
currenUy  at  risk  of  occupational 
exposure  to  TB.  More  than  half  of  these 
workers — almost  4  million — ^woik  in  the 
two  ind\istries  most  afiiKted  by  the 
standard:  hospitals  and  nursing  homes. 
Other  covered  industries  with  large 
numbers  of  workers  ate  home  he^th 
care,  emergency  medical  services,  and 
correctional  institutions. 

Table  VII-1  shows  the  number  of 
afiiocted  establishments  and  the 
population  at  risk  for  each  covered 
industry.  (Table  VII-1  does  not  include 
all  sectors  that  might  hypothetically  be 
covered  by  the  standard.  For  example,  a 
chiropractor  who  engaged  in  high 
hazard  procedures  would  be  covered  by 
the  standard.  However,  this  possibility 
is  sufficientiy  rare  for  this  activity  not 
to  have  been  included  in  this  analysis. 
OSHA  solicits  comments  on  any 
affected  job  categories  or  industries  it 
may  have  omitted.)  Because  the 
standard  reqiiires  employers  in  the 


covered  industries  to  make  an  initial 
determination  that  will  identify  which 
job  classifications,  employees,  and 
activities  within  their  workplace 
involve  occupational  exposure  to  TB,  its 
requirements  are  narrowly  taigeted  to 
those  workers  most  at  risk.  Thus,  tat 
example,  only  approximately  57  percent 
of  hospital  workers  are  potentially 
affected  by  the  standard:  these  wroikers 
would  include  those  working  on 
infectious  disease  floors  or  wards, 
radiology  units,  autopsy  suites,  and  in 
other,  similariy  exposed  locations. 

Table  VlJ-i.— Number  of  Affected 

ESTABUSHMENTS    AND    P0PULATK3N 

AT  Risk,  by  Industry 


Nunntoarof 

Induslry 

laDnsn- 
ments 

PopuWhm 
aliMc 

iioapuis  ~~ 

5.749 

^063.906 

Nurang  Homas 

20.254 

1.200^04 

Conadionat  In- 

slilulions  

2.079 

268.432 

InwTHgralnn  Da- 

uiNNiieni »« 

12 

900 

LawEnfofoe- 

mant    —  _. 

4JKD 

27.460 

■  ■ ■■ 

1  WiWpH»IIS   .».».•.•• 

1,756 

17.250 

tara... 

10.450 

85.168 

Subelanoe 

Abuse  Tra0- 

i 

menl  Centals 

9.730 

120.115 

Medic  si  ExanwK 

era _ 

100 

2,000 

riOme  rWMn 

Care 

10.921 

418.538 

Emef^Qsncy  Mec^ 

ical  Services  ~ 

5.000 

255.200 

lahnralones    .,.. 

861 

11,108 

Contract  HVAC 

300 

2.500 

Social  Services 

2.342 

20.000 

Ptiysicians 

21,006 

43.395 

Puknonary  Phy- 

aidans 

1.863 

3.706 

Pereonrtel  Serv- 

ioas 

1.426 

161,608 

Attorneys 

2.306 

4,811 

Total 

101375 

5,306.119 

Sowce:  U.S.  Dapahment  of  Labor,  06HA. 
Office  of  Regulatory  Analyaia. 

Technological  Feasibility 

Chapter  in  of  the  analysis  evaluates 
the  technological  feasibility  of  the 
proposed  standard  for  afiiected 
establishments.  OSHA  preliminarily 
concludes  that  no  provisions  of  the  rule 
pose  technological  feasibility  problems 
for  any  potentiaUy  affected  entities.  This 
is  the  case  because  the  standard 
emphasizes  administrative  controls, 
such  as  the  early  identification  of 
suspected  or  confirmed  cases  of  TB  and 
employee  information  and  training, 
rather  than  wnginaaring  controls.  In 
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addition,  the  engineermg  controls  that 
are  required,  such  as  AF^  isolation 
rooms,  biological  safety  cabinets,  and 
temporary  APB  isolation  fiacilities, 
would  be  mandated  only  in  those 
situations  where  individuals  with 
suspected  or  confirmed  infectious  TB 
are  admitted  and  isolated,  where  high 
harard  procedures  are  performed,  and 
in  situations  where  individuals  cannot 
be  placed  into  AFB  isolation  rooms 
witnin  five  hours  of  being  identified  as 
having  suspected  or  confirmed 
infiBctious  TB.  All  of  the  engineering 
contiols  required  by  the  standard  are 
currently  available  and  in  widespread 
use  in  many  afiiected  establishments. 

Benefits  of  the  Proposed  Standard 

Workers  employed  in  the  work 
settings  covered  by  the  standard  are  at 
significant  risk  of  material  impairment 
of  health  as  a  res\ilt  of  exposure  to  M. 
tuberculosis  on  the  job.  These  workers 
will  be  the  primary  beneficiaries  of  the 
protection  provided  by  the  rule. 
However,  because  TB  is  a 
communicable  disease,  many  other 
individuals  will  also  benefit  from  the 
standard.  Reducing  the  number  of  cases 


of  TB  among  workers  who  are  regularly 
in  contact  both  with  patients  and 
infected  members  of  client  populations 
will  reduce  the  incideiue  of  IB 
infsctions  and  active  cases  in  these 
client  populations  (since  infected 
individuals  spend  the  most  time  with 
other  members  of  their  group)  and 
among  members  of  the  families  of 
exposed  workers.  OSHA  has  expressed 
the  benefits  of  the  standard  in  terms  of 
the  numbers  of  TB  infections,  active 
cases,  and  TB-related  deaths  averted  by 
the  standard.  In  addition  to  reducing 
morbidity  and  mortality  among  workers, 
their  families,  and  client  populations, 
the  standard  will  also  generate  readily 
quantifiable  cost  savings  in  the  form  of 
lower  medical  costs,  less  lost 
production,  and  reduced  costs  for 
administering  workers'  compensation 
claims  and  other  private  and  social 
insurance  system  transactions. 

OSHA's  estimates  of  the  potential 
benefits  of  the  standard  take  into 
account  the  extent  of  current  industry 
compliance  with  the  provisions  of  the 
proposed  standard.  i.e.,  the  benefits 
estimates  do  not  include  the  benefits 


that  employers  in  afiiected  sectors  are 
already  garnering  as  a  result  of  their 
voluntary  efforts  to  provide  protections 
to  their  TB-exposed  employees.  The 
benefits  assessment  presented  in 
Chapter  IV  of  the  economic  anal3r8is  is 
based  on  OSHA's  Preliminary  Risk 
Assessment  (see  that  section  of  the 
preamble),  which  quantifies  the 
occupational  risk  of  TB  infaction  among 
woriusrs  in  hospitals,  nursing  homes, 
home  health  care  work  settings,  and 
home  care  work  settings.  The  estimates 
of  risk  are  based  on  the  rate  of 
tuberculin  skin  test  (TST)  conversions 
among  these  populations.  TST 
conversions  are  a  widely  used  and  well- 
documented  index  of  TB  infection;  rates 
of  conversion  among  the  exposed 
populations  are  then  compared  widi 
rates  in  unexposed  or  less-exposed 
"control"  populations  to  obtain  an 
estimate  of  the  "excess"  risk  associated 
with  occupational  exposure.  Table  VII- 
2  shows  the  results  of  OSHA's  estimates 
of  the  risks  confironting  workers  in 
various  work  settings,  based  on 
statistical  analyses  and  studies  in  the  - 
literature. 


Table  Vll-2.— Estimates  of  Occupational  Risk  Confronting  workers  in  Varkxjs  Settings 


SeHng' 


NursHiQ  Homes ...... 

Home  Healt^  Care 
Honie  Care 


Localiort  and  dale 


North  Caroftna  Western  Region— 1964-1965 
Washington  State— 1994 


Jackson  Momorioi  Hospital,  Miwni,  Florida— 1961 

Washington  State— 1994 

Washington  State— 1994 

Washington  State— 1994 


Source:  OSHA.  Preliininary  Assessment  o«  Risk. 
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annual  SR- 

Excess  fiak 

cessrateof 

(psrcsnQ 

TBinlscton 

per14X» 

worfcsis  f 

368 

S.7 

47 

jH 

796 

11 J 

1019 

UA 

478 

6l9 

112 

1.6 

Where  risk  data  of  good  quality  were 
available  for  a  specific  industry,  OSHA 
relied  on  that  data.  However,  such  data 
were  available  only  for  the  hospital, 
nursing  home,  home  health  care,  and 
home  care  industries.  Accordingly, 
OSHA  identified  the  best  data  to  use  to 
characterize  the  occupational  risk  of  TB 
infection  posed  to  workers  in  the  other 
work  settings  covered  by  the  proposed 
rule.  After  a  careful  review  of  the 
available  data,  OSHA  chose  to  rely  on 
data  from  western  North  Carolina  that 
looked  at  occupational  risk  in  a  total  of 
eight  hospitals.  These  data  were 
selected  because  they  derived  from 
hospitals  that  were  relatively 
"uncontrolled,"  i.e..  that  had  not  yet 
implemented  many  of  the  controls  that 
would  be  required  by  the  proposed 
standard.  Data  from  the  other  hospitals 


shown  in  Table  Vn-2  were  judged  to  be 
less  appropriate  for  the  purpose  of 
extrapolation  because  Washington  State 
hospitals  are  already  generally  in 
compliance  with  the  requirements  of  the 
proposed  rule  and  Jackson  Memorial 
Hospital  had  recently  experienced  an 
outbreak  of  multi-drug  resistant  TB 
among  its  patients  at  the  time  the  risk 
data  were  gathered.  OSHA  believes  that 
using  occupational  risk  data  from 
hospitals  to  characterize  the  risk  in 
other  occupational  settings  for  which 
risk  data  are  unavailable  is  appropriate 
because  employees  in  these  other 
settings  serve  client  populations  that 
have  a  high  incidence  of  active  TB 
cases,  perfcnm  high-hazard  procedures, 
or  visit  hospitalized  TB  patients.  The 
use  of  a  hospital-based  risk  estimate 
results  in  a  lower  estimate  of  risk  than 


would  be  the  case  if  OSHA  had  used 
risk  data  from  nursing  homes  or  home 
health  care  to  characterize  the  risk  in 
other  settings,  but  a  higher  risk  than  if 
OSHA  had  used  risk  data  from  the  home 
care  industry  to  do  so. 

To  preditt  the  effectiveness  of  the 
proposed  standard,  OSHA  evaluated  the 
reduction  in  occupational  risk  that 
various  control  measures  required  by 
the  standard  can  be  expected  to  achieve. 
Efiiectiveness  is  measured  as  the  percent 
reduction  in  TST  conversions  and  in  the 
TB  infactions,  active  cases,  and  deaths 
represented  by  those  conversions.  Based 
on  a  thorough  review  of  the  available 
literature  on  the  efiiectiveness  of  control 
programs  that  have  actually  been 
implemented  in  a  number  of  hospitals. 
OSHA  believes  that  the  proposed 
standard,  once  implemented,  would 
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reduce  TB  infections  among 
occupationally  exposed  hospital 
workers  by  90  percent,  and  would 
decrease  such  infections  in  the  other 
woric  settings  covered  by  the  standard 
by  70  to  90  percent.  OSHA  also 
estimated  the  efiiectiveness  and  medical 
surveillance  and  fbllow-up  in 
preventing  infections  from  advancing  to 
active  cases  of  TB.  OSHA  foimd  that 
such  measiues  reduced  the  probability 
of  an  infection  advancing  to  an  active 


case  by  35  to  47  percent,  depending  on 
the  freiquency  of  testing. 

Using  these  effectiveness  data,  taking 
account  of  the  current  levels  of 
compliance  in  various  workplaces,  and 
relying  on  the  estimates  of  excess  risk 
presented  in  OSHA's  Preliminary  Risk 
Assessment,  OSHA  predicts  that  the 
proposed  standard  will  avert  about 
21,000  to  26,000  work-related  TB 
infections  per  year,  1,500  to  1,750  active 
disease  cases  resulting  directiy  from 
these  infections,  and  115  to  136  deeths 
directly  related  to  the  same  infactions. 


Preventing  this  number  of  infections 
among  workers  will,  in  turn,  prevent 
about  3,000  to  7,000  infactions,  300  to 
700  active  cases,  and  23  to  54  deeths 
among  the  families,  friends,  clients,  and 
contacts  of  these  woiiiers.  In  addition, 
the  standard  will  annually  generate  cost 
savings  of  $89  to  $116  million  dollars  in 
avoided  medical  costs,  lost  production 
caused  by  absence  from  work  and  other 
factors,  and  insurance  administration 
costs.  Table  Vn-3  shows  the  benefits  of 
the  proposed  standard. 


Table  VII-3.— Summary  of  Benefits  Assooateo  With  the  Proposed  Stamwu) 


Type  of  bonofil 

won(-foiai6a 

1  ransmissions  nuiii  woni-feHnKi 
sources 

ToM  number  aMrted 

iiwociioni  Mvonsa  ......... — _.........„»..... 

Active  Cases  Avokled  .    

Dflfllha  Avoidad                                   . 

21,380-25,769  .     

1,477-1,744  __*. 

115-136  

2,964-<,978  

23-64  

$8614  000-$20  381.000 

24334-32,747. 

1.772-2,442. 

136-190. 

Cost  Savings  -   .- 

$80,721 ,00^^$95.393,000  

$89,335,000-61 15.774,000. 

Source:  Office  of  Regulatory  Analysts.  OSHA.  OOL 


Chapter  V  of  the  economic  analysis 
projects  the  costs  employers  in  the 
various  industries  covered  by  the 
standard  are  estimated  to  inciv  to 
achieve  compliance  with  the  rule's 
requirements.  OSHA  estimated  costs  for 
each  covered  industry  and  for  each 
provision  of  the  standard.  These  costs 
take  account  of  the  baseline  levels  of 
compliance  prevailing  in  each  industry 
at  the  present  time  and  are  presented  as 
annualized  costs  discounted  at  7 


perc«it  Annualized  costs  are  the  sum 
of  annualized  initial  costs  and  recurring 
annual  costs.  For  example,  a  temporary 
AFB  isolation  room  costing  $4,095  with 
anT^iiAl  maintenance  costs  of  $50  would 
have  annualized  costs  of  $633  ($583  -i- 
$50). 

The  total  estimated  costs  of 
compliance  for  the  standard  as  a  whole 
are  $245  million  per  year.  The  most 
costly  provisions  of  the  standard  are 
those  requiring  medical  surveillance 


and  training  for  occupationally  exposed 
employees.  Together,  these  two 
provisions  accoimt  for  60  percent  of  the 
costs  of  compliance.  The  two  industries 
projected  to  inciu-  the  highest  costs  are 
hospitals  and  nursing  homes.  Together, 
the  costs  incuiied  by  these  two 
industries  are  estimated  to  be  $138 
million    per   year.    Tables   VII-4   and 
VII-5  summarize  the  annualized  costs  of 
compliance,  by  {uovision  and  industry, 
respectively. 


Table  Vll-4.— Total  Annualized  Costs,  by  Proviskdn 


Provision 


Exposure  Control — ~.... 

Work  Practice  Controls 

Transfers «........._ 

Engineering  Controls 

AFB  Isolation  Rooms 

Temporary  AFB  Isoialion 

Laboratories  ......._...........»..»_..»»... 

Autopsies 

Daily  Testing  of  Negative  Pressure  . 

Respiratory  Protection  .... 

Respirators . 

Respirator  Program 

Fit  Testing . . 

Evaluation  of  Program 

Medical  Surveillance 

MedKal  History/Physical  Exam  . 
Tuberculin  Skin  Testing  (TST)  .„ 
Mednai  Management/FoHo«»-up 
Medical  Removal  _ 

Communication  of  Hazards 

Signs  and  Labels 

Training — ««»...»... 

Recordteeping 


Engineering  Control  Maintenance 


Training 


ToM 

nutfs 

oosi 


$12,866,183 

9.740,560 

9.740,556 

22.529,248 

7>»7,912 

10,782.678 

780.270 

2.903,077 

506,310 

45,771,278 

32.225,228 

1,670.677 

8.905,821 

2,960,549 

94,901,456 

62,974,256 

21,907,252 

4.773,377 

5.246.570 

52,268,172 

56,284 

52,209.888 

7,228.533 

20,062 

6,785,014 

423.467 


/- 
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Table  vim.— Total  Annualized  Costs,  by  provision— Continued 


Souctt  U.S.  Oapwtnwnl  of  Lttar.  06HA.  Offce  ol  Ragutalory  AntfysiB. 

Table  Vli-5.— Summary  of  Compliance  Costs,  by  Industry 
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Sourea:  U.S.  Dspartmsnt  of  Lsbor,  06HA.  Odea  of  Rsgulaloiy  Anriysis. 


S81 .819.637 

76.500,314 

20.187,666 

145,378 

6.706.174 

2J237.969 

1137278 

12.751.545 

557,81 1 

16,448.605 

4,961,780 

1,696,363 

396.197 

3.063,444 

5,663,949 

930.775 

18.363.136 

1.557.396 


245,297,426 


Qiaplar  VI  assassas  the  economic 
impacts  of  the  proposed  standard  on  the 
industries  sfEscted  by  the  proposed 
standard  and  also  analyzes  tlM  impacts 
on  the  small  businesaes  within  each  of 
these  industries.  OSHA  preliminarily 
concludes  that  the  standard  is 
economically  feasible  for  affected  firms. 
On- avenge,  annualized  compliance 
costs  for  sll  entities  amount  only  to  0.06 
percent  of  revenues  and  only  1.8 
percent  of  profits.  For  all  industries, 
costs  as  a  percentage  of  revenues  are 
less  than  1  percent  For  two  industries. 


5  percent:  these  industries  are  substance 
abuse  treatment  centers  and  personnel 
services.  OSHA  does  not  believe. 
however,  that  these  profit  impacts  will 
actually  be  incurred  by  fiwilitifw  in 
these  two  sectors.  Only  18.5  percent  of 
substance  abuse  treatment  centers 
operate  on  a  for-profit  basis.  If  substance 
abuse  treatment  centers  can  increase 
their  revenues  by  as  little  as  0.34 
percent,  they  can  completely  oBaet  their 
compliance  costs.  The  revenue  increases 
or  rcKluctions  in  services  needed  to 
achieve  cost  passthrough  are  not 
expected  to  represent  significant 


impacts  for  these  fecilities.  The 
situation  for  personnel  service  firms  is 
similar,  these  firms  would  have  to 
increase  the  prices  charged  to  their 
oistomers  by  as  little  as  0.56  percent  to 
completely  ofbet  the  costs  of 
compliance.  It  is  likely  that  these 
agencies  will  be  able  to  pass  such  a 
small  increase  in  costs  through  to  their 
customers.  i.e.,  to  CMalities  purchasing 
personnel  services.  Table  Vn-6  shows 
compliance  costs  as  a  percentage  of 
levenuee.  by  industry. 


costs  as  a  pocentage  of  profits  exceed 

Table  VII-6.— Screening  Analysis  to  Identify  Potb<tial  Economic  Impacts  on  Affected  Entities 


Indusay 


JL   IIMiil    II      I    I  II  .M    ■    ■ 

NUrSMiQ  Monies  „ 

Correctional  Institutione  . 
Inwragration  Detainmanl 

Law  Entofcemenl  _.„. 

Hospices ™„ 

Homeless  Stietara  .___ 


Substance  Abuse  Traaknani  Canlefs 

Medical  Examinan 

Home  Heattt  Cva -—,--,,. ,., 

Emefgency  Madnal  Services 


Number  of 
affected  es- 

tabHsh- 


5.749 
20.254 

2.079 
12 

4.960 

1.756 
10.450 

9.730 

100 

10.921 

5.099 


Percent  of 
for-proftee- 


ments  in  in- 
dustry 


15.5 

71.4 

ao 

0.0 

0.0 

12.0 

ao 

18.5 

0.0 

40.6 

14.5 


Co^asa 
percentage 
ofreverues 


0.02 

ai6 
aio 

0.16 

ao3 
ao9 
a64 

0.34 
0.26 
0.11 
0.11 
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Table  Vll-6.— Screening  analysis  to  Identify  Potential  Economic  Impacts  on  Affected  Entities— Continued 


Industry 


laboratories  ...... — ~, 

Contract  HVAC ~~ 

Social  Services ~... 

Ptiysicians  - 

Pulmonary  Physicians 

Persor>ne<  Services 

Attorneys  ~- — 

Source:  U.S.  Department  of  Labor.  OSHA,  Office  of  Regulatory  Analysis. 


Number  of 
affected  es- 


851 
300 
2,342 
21.696 
1J63 
1.426 
2.306 


101375 


Percent  of 
tor-profit  es- 

tatwsn- 
ments  in  in- 
dustry 


lOOi) 

100.0 

0.0 

95.0 

95.0 

100.0 

89.8 


48.7 


Cost  asa 
percentage 
of  revenues 


ai3 

0.17 
0.27 

asa 
ao6 

0.56 
0.10 


0.06 


OSHA  has  preliminarily  concluded 
diat  the  proposed  standard  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  has 
therefore,  as  required  by  the  Regulatory 
Flexibility  Act  Amendments  of  1996. 
conducted  an  Initial  Regulatory 
FlexibUity  Analysis  (IRFA).  This 
analysis  has  identified  significant 
impacts  on  the  small  entity  portion  of 
the  hospital,  nursing  home,  correctional 
institution,  homeless  shelter,  substance 
abuse  treatment  center,  contract  HVAC, 
and  personnel  services  industries. 

For  the  purposes  of  this  analysis, 
OSHA  defines  small  for-profit  entities 
using  the  Small  Business 
Administration's  (SBA's)  Table  of  Size 
Standards.  For  businesses  aSected  by 
the  proposed  standard,  the  SEA 
classifies  entities  with  aimual  revenxies 
of  less  than  $5  million  as  small  for  all 
industries,  with  the  exception  of 
contract  HVAC  firms,  for  which  entities 
with  less  than  $7  million  in  annual 
revenues  are  classified  as  small. 

A  small  not-for-profit  entity  is  defined 
as  any  nonprofit  enterprise  that  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field.  Based  on 
this  definition,  all  not-for-profit  entities 
afiiscted  by  the  proposed  standard  are 
considered  small. 

Many  of  the  affected  industries 
consist  almost  entirely  of  public  sector 
fecilities,  such  as  correctional  facilities, 
immigration  detainment  fecilities,  law 
enforcement  facilities,  medical 
examiners'  offices,  and  social  service 
organizations.  Several  other  affected 
industries  include  some  government- 
owned  fecilities,  such  as  hospitals, 
nursing  homes,  and  emergency  medical 
services.  Under  the  Regulatory 
Flexibility  Act,  "small  governmental 
jurisdiction"  refers  to  governments  of 
cities,  counties,  towns,  townships, 
villages,  school  districts,  or  special 
districts  with  populations  of  less  than 
50,000.  For  most  of  the  affected 


industries,  information  on  the  number 
of  such  entities  was  hot  readily 
available.  Where  data  were  unavailable, 
the  number  of  small  publicly-owned 
entities  was  estimated  based  on  the 
average  number  of  people  served  per 
employee  in  each  industry,  from  which 
OSHA  estimated  the  average 
employment  size  of  establishments 
serving  populations  of  less  than  50,000. 
These  entities  are  considered  small  for 
the  purposes  of  this  analysis.  OSHA 
requests  information  on  size  standards 
for  public-sector  entities. 

OSHA  requests  comment  on  these 
definitions  and  estimates  of  the  number 
of  small  entities.  The  complete  IRFA  is 
presented  in  Chapter  VI  of  the  economic 
analjrsis,  and  is  atso  presented  hoe. 

Initial  Bpgalatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act,  as 
amended  in  1996,  requires  that  an 
Initial  Regulatory  Flexibility  Analysis 
contain  the  following  elements: 

(1)  A  description  of  the  reasons  why 
action  by  the  agency  is  being 
considered; 

(2)  A  succinct  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule; 

(3)  A  description  of,  and,  whoe 
feasible,  an  estimate  of  the  number  of 
small  entities  to  which  the  proposed 
rule  will  apply; 

(4)  A  description  of  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  that  will  be 
subject  to  the  requirement  and  the  type 
of  professional  skills  necessary  for 
preparation  of  the  report  or  record;  and 

(5)  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
that  may  duplicate,  overlap  or  conflict 
with  the  proposed  rule. 

In  addition,  a  regulatory  flexibility 
analysis  must  contain  a  description  of 
any  significant  alternatives  to  the 
proposed  rule  that  accomplish  the 


stated  olqectives  of  applicable  statutes 
(in  this  case  the  OSH  Act)  and  that 
minimize  any  significant  economic 
impact  of  the  proposed  rule  on  small 
entities.^  This  section  of  the  analysis 
closes  with  a  review  of  the 
recommendations  of  the  SBREFA  Panel 
concerning  this  proposed  rule  and 
discxisses  how  OSti^  has  responded  to 
these  recommendations. 

Reasons  for  the  Propoted  Rule 

From  1985  to  1994,  the  numbw  of 
active  TB  cases  in  the  United  States 
increased  by  9.4  percent,  reversing  a  30- 
year  downward  trend.  Although  the 
nimiber  of  cases  reported  to  the  CDC  has 
declined  over  the  past  few  years,  TB 
remains  a  serious  problem  in  the  United 
States.  In  1994,  24,361  active  TB  cases 
were  reported  to  the  Centers  for  Disease 
Control  and  Prevention  (CDC),  and  TB 
was  reported  to  have  caused  1 ,590 
deaths  in  that  year  alone  (Ex.  7-283). 

Transmission  of  M.  tuberculosis  is  a 
recognized  risk  in  several  woik  settings. 
A  number  of  outbreaks  of  this  dreaded 
disease  have  occurred  among  workers  in 
health  care  settings,  as  well  as  other 
work  settings,  in  recent  years.  To  add  to 
the  seriousness  of  the  problem,  some  of 
these  outbreaks  have  involved  the 
transmission  of  multidrug-resistant 
strains  of  M.  tuberculosis,  a  form  of  the 
disease  that  is  often  fatal. 

Olyectives  oftiw  Proposed  Rule 

The  objective  of  this  proposal  is  to 
reduce  the  risk  of  occupational  exposure 
to  Af.  tuberculosis  in  exposed  working 
populations  through  the  use  of 
engineering  controls,  work  practice 
controls,  respiratory  protection,  medical 


^The  Regulatory  Flexibility  Act  (tates  that  a 
Ragulatory  Flexibility  Analysis  need  not  contain  ail 
of  the  above  elements  in  toto  if  these  elements  are 
presented  elsewhere  in  the  documentation  and 
analysis  of  the  rule.  The  Regulatory  Flexibility 
Analysis  should,  however,  summarize  where  thaae 
elements  can  be  found  elsewhere  in  the  rulemaking 
recortl. 


S42£2 
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surveillance,  training,  signs  and  labels, 
and  recordkeeping,  hnplementation  of 
these  measures  has  been  shown  to 
minimize  or  eliminate  occupational 
exposure  to  M.  tuberculosis,  and  thus  to 
reduce  the  risk  of  TB  infection  among 
workers.  The  legal  authority  for  this 
proposed  standard  is  the  Occupational 
Safety  and  Health  Act.  29  U.S.C.  655(b). 

Description  of  the  Number  of  Small 
Entities 

The  proposed  rule  would  cover 
80,400  establishments  operated  by 
67,1 16  small  entities,  as  defined  above. 
Of  the  67.116  small  entities,  about  49 
percent  (32,605  entities)  are  for-profit 
small  entities.  20  percent  (13,622 
entities)  are  publicly-owned,  and  31 
percent  (20,889  entities)  are  not-for- 
profit.  About  79  percent  of  the  total 
number  of  affected  establishments  are 
operated  by  small  entities.  The 
proposed  role  covers  48,804 
establishments  op>erated  by  48.044  very 
small  entities,  defined  as  entities  of  all 
kinds  employing  fewer  than  20  workers. 
Almost  48  percent  of  the  affected 
establishments  are  operated  by  very 
.  small  entities. 

Description  of  Proposed  Reporting. 
Recordkeeping  and  Other  Compliance 
Requiimnentt 

Avoiding  a  One-Size-Fits-All 
Standard.  Occupational  TB  occurs  in  a 
wide  variety  of  settings,  which  means 
that  the  risk  varies  substantially,  and 
control  measures  differ,  from  one 
facility  to  another.  OSHAs  proposed  TB 
standard  has  been  tailored  to  recognize 
these  differences.  With  respect  to  the 
background  risk  of  exposure,  the  OSHA 
standard  distinguishes  between  work 
settings  in  counties  that  have  had  no 
cases  of  TB  in  one  of  the  past  two  years 
and  fewer  than  6  cases  in  the  other  of 
the  past  two  years,  work  settings  in 
counties  with  one  or  more  cases  of  TB 
in  both  of  the  past  two  years  or  that 
have  had  6  or  more  cases  of  TB  in  one 
of  the  past  two  years,  and  work  settings 
that  have  encountered  6  or  more  cases 
of  TB  in  the  past  12  months.  In  addition, 
the  OSHA  standard  treats  different  types 
of  exposure  to  TB  differently.  For 
example,  the  standard  has  difiierent 
requirements  for  employers  who  own 
facilities  that  treat  TB  patients, 
employers  whose  client  populations 
have  high  TB  rates,  employers  whose 
employees  (such  as  attorneys  and  social 
service  providers)  visit  patients  who 
have  been  identified  as  having 
suspected  or  confirmed  cases  of  TB. 
employers  whose  employees  engage  in 
various  high  hazard  procedures, 
employers  whose  employees  provide 
maintenance  for  ventilation  systems 


serving  confirmed  or  suspected  TB 
patients,  and  employers  who  provide 
personnel  to  treat  patients  in  their  own 
homes.  In  part  because  of  these  many 
distinctions,  the  SBREFA  Panel  found 
that  the  regulation  was  difficult  for 
many  employers  to  understand  (Ex.  12). 
To  make  the  tailoring  of  the  standard  to 
specific  situations  easier  to  see,  OSHA 
bas  developed  tables  showing  which 

f>rovisions  of  the  standard  are  most 
ikely  to  apply  to  employers  in  diCCerant 
circumstances  and  in  various  affected 
sectors  (see  the  Scope  paragraph 
discussion  in  Section  X  of  Uie  Preamble. 
"Summary  and  Explanation").  In 
addition,  OSHA  intends  to  provide 
extensive  outreach  when  the  standard  is 
published  in  final  form.  OSHA  solicits 
comments  on  other  ways  to  avoid  a 
"one-size-fits-all"  standard  while  at  the 
same  time  making  the  standard  easier  to 
follow.  For  example,  would  developing 
a  flow  chart  and/or  expert  system  that 
asks  emplojrers  a  series  of  questions  and 
then  directs  employers  to  applicable 
requirements  be  an  aid  to  affected  small 
entities? 

Description  of  the  Proposed  Standard. 
The  proposed  rule  would  require  that 
employers  develop  and  implement 
exposure  control  plans;  institute  work 
practice  and  engineering  controls; 
provide  respiratory  protection  in 
various  situations;  provide  medical 
surveillance  (e.g.,  tuberculin  skin 
testing,  medical  histories,  medical 
management,  medical  follow-up. 
medical  removal);  and  commiuucate 
hazards  through  the  use  of  signs,  labels, 
and  training.  These  proposed 
requirements  are  discussed  in  greater 
detail  in  the  Introduction  (Chapter  I)  of 
this  analysis. 

The  proposed  standard  would  also 
require  that  employers  establish  and 
maintain  medical,  training,  illness/ 
injury,  and  engineering  control 
maintenance  and  performance 
monitoring  records.  All  establishments 
affected  by  the  proposed  rule  would  be 
affected  by  these  proposed 
requirements.  However,  only 
establishments  with  engineering 
controls  would  be  required  to  maiiitiiin 
records  of  the  maintenance  and 
monitoring  of  engineering  controls. 

In  estimating  the  cost  of  establishing 
and  maintaining  medical  records.  OSHA 
used  the  wage  rate  of  a  clerical  worker 
with  some  knowledge  of  medical 
recordkeeping  as  the  base  wage. 
However,  the  knowledge  required  to 
perform  such  duties  can  be  acquired  by 
most  clerical  workers  with  little  e&ai. 
All  recordkeeping  requirements 
included  in  the  proposed  rule  could 
therefore  be  performed  by  the  existing 
staff  in  any  of  the  covered  industries.  A 


detailed  description  of  the  proposed 
requirements  appears  in  the 
Introduction  and  in  the  Costs  of 
Compliance  chapters  of  this  analysis. 

Relevant  Federal  Rules  That  May 
Duplicate,  Overlap,  or  Conflict  With  the 
Proposed  Rule 

On  October  28, 1994.  the  Centers  tot 
Disease  Control  and  Prevention  (CDC)  of 
the  U.S.  Department  of  Health  and 
Human  Services  published  "Guidelines 
for  Preventing  the  Transmission  of 
Mycobacterium  tuberculosis  in  Health- 
care Facilities,"  which  recommends 
that  facilities  adopt  many  of  the 
requirements  included  in  this  proposed 
standard.  CDC  has  also  published 
guidelines  for  the  prevention  of 
transmission  of  TB  in  homeless  shelters, 
long-term  care  facilities  for  the  elderly, 
and  correctional  institutions.  OSHA  has 
consulted  with  CDC  in  developing  the 
proposed  standard,  and  the  basic 
elements  of  the  standard  correspond  to 
the  basic  elements  in  the  CDC 
guidelines.  However,  the  CDC 
publication  is  only  recommendatory  ' 
and  is  therefore  not  enforceable. 
OSHA's  studies  (see  chapters  IV  and  V) 
show  that  few  facilities  are  following  all 
elements  of  these  guidelines.  Further, 
many  portions  of  the  CDC  guidelines  are 
written  in  language  that  does  not  lend 
itself  to  enforcement  even  if  the 
guidelines  were  made  mandatory.  For 
example,  portions  of  the  CDC  guidelines 
for  h«dth  care  facilities  suggest  that  the 
employer  "consider"  adopting  certain 
controls.  A  fuller  discussion  of  the 
similarities  and  differences  between 
OSHA's  proposed  rule  and  the  CDC's 
recommendations  is  provided  in  Section 
in  of  the  Preamble,  which  describes  the 
events  leading  to  the  proposed  standard. 
Although  the  U.S.  Public  Health  Service 
has  overall  responsibility  for  the  control 
of  TB  in  the  U.S.  popufation.  OSHA  is 
the  only  agency  specifically  mandated 
to  address  the  problem  of  TB 
transmission  in  occupational  settings. 

The  Health  Care  Financing 
Administration  (HCFA)  of  the  U.S. 
Department  of  Health  and  Human 
Services  requires  that  facilities  undergo 
an  initial  accreditation  inspection  prior 
to  receiving  Medicare  and  Medicaid 
funding.  Such  facilities  include 
hospitals,  nursing  homes  and  other 
l(xtg-term  care  facilities,  and  clinical 
laboratories.  Hospitals  are  reinspected 
annually,  nursing  homes  every  15 
months,  and  laboratories^ every  two 
years.  One  of  the  requirements  of  sucdi 
accreditation  is  the  implementation  of 
an  infection  control  program.  However, 
unlike  the  OSHA  proposed  rule,  HCFA's 
requirements  do  not  specify  the 
elements  that  must  be  included  in  such 


a  program.  HCFA  may  cite  facilities 
with  poor  results  for  specific  program 
deficiencies  bat  does  not  have  the 
authority  to  cite  facilities  for  failing  to 
include  specific  elements  in  their 
infection  control  programs,  unless  diose 
program  elements  are  specifically 
teqiiirad  by  an  OSHA  standard.  This 
means  that  in  the  absence  of  an  OSHA 
TB  standard,  HCFA  could  not  require 
implementation  of  specific  controls.  The 
proposed  rule  does  not  in  any  way 
conflict  with  HCFA  requirements. 
Further,  the  existing  HCFA 
requirements  have  not  ensured  that 
health  care  facilities  adopt  the  elonmts 
of  an  ^fective  infection  control  and 
have  not  prevented  outbreaks  of  TB  in 
this  workforce. 

One  small  entity  representative  to  the 
SBREFA  Panel  suggested  that  the  OSHA 
regulation  might  conflict  virith  state  and 
local  requirements  for  skin  testing  and 
for  tracing  contacts  of  active  cases  of  TB 
(Ex.  12).  OSHA  has  considered  this 
siiggestion  and  believes  there  is  no 
conflict  Some  states  do  have  rules 
covering  TB  testing  and  contact  tracing. 
-  but  most  states  do  not  In  1993.  only  18 
states  had  requirements  far  TB 
screening  of  employees  in  medical 
facilities,  and  only  23  states  had  testing 
requirements  for  nursing  home 
employees.  Further,  these  requirements 
are  sometimes  not  as  stringent  as  those 
OSHA  is  proposing;  for  example,  some 
states  require  only  an  initial  skin  test 
Although  49  states  require  the 
investigation  of  reported  cases  of  TB, 
only  29  states  require  contact  tradng  by 
health  departments.  In  states  where 
local  health  departments  provide 
contact  tracing,  such  contact  tracing 
would  constitute  compliance  writh 
OSHA's  requirements  for  contact  tracing 
by  employers.  Employers  merely  need 
to  assure  that  contact  tracing  takes 
place;  they  need  not  do  the  contact 
tracing  themselves  if  others  are  available 
to  do  this  job  for  them.  Thus,  there  is 
no  cocdlict  between  the  OSHA  standard 
and  existing  state  reqiiirements.  nor  do 
existing  state  laws  obviate  the  need  for 
a  standard  that  requires  TB  testing  of 
exposed  employees  and  the 
investigation  of  reported  TB  exposures. 
However,  OSHA  solicits  conmient  on 
the  interaction  of  state  rules  regarding 
testing  and  tracing  and  the  proposed 
standard. 

One  small  entity  representative  was 
concerned  with  how  medical  removal 
protection  and  worker  compensation 
programs  would  interact  (Ex.  12). 
Medical  removal  protection  requires 
that  woricers  receive  full  salaries,  full 
benefits,  and  no  loss  of  job  position  ex 
seniority  while  the  employee  is  imable 
.    to  work,  or  unable  to  work  at  his/her 


usual  position,  as  a  result  of  incurring 
an  occupational  case  of  TB.  The  purpose 
of  medical  removal  protection  is  to 
assure  that  workers  provide  timely  and 
accurate  information  to  their  employers 
concerning  their  medical  symptoms.  In 
the  absence  of  medical  removal 
protection,  workers  have  financial  and 
job  security  incentives  to  avoid 
reporting  s3rmptoins.  OSHA  counts  any 
payments  workers  receive  from  workers' 
compensation  toward  the  goal  of 
assiiring  medical  removal  protectitm; 
that  is.  employers  may  dediict  from  the 
amoont  they  pay  out  to  the  worker  any 
monies  paid  to  the  ill  woricar  by 
workers'  compensation.  Workos' 
compensation  is  not  an  adequate 
substitute  for  medical  removal 
protection  because  workers' 
compensation  does  not  fully  replace  lost 
wages  and  provides  no  guarantee  of 
maintenance  of  seniority.  )ob  security, 
current  positfon,  or  non-wage  benefits. 
Medical  removal  protection  requires  the 
employm^  to  provide  any  of  these 
elements  that  are  not  a  part  of  workers' 
compensation.  Thus,  die  employer  of  a 
worker  already  receiving  vKoken' 
compensaticHi  would  need  to  provide  an 
additional  salary  increment  in  order  to 
restore  the  employee's  full  salary  and 
would  need  to  provide  the  woriier  his  or 
her  full  non-wage  benefits. 

One  small  entity  representative  . 
expressed  owcecn  over  a  possible 
conflict  between  the  proposed  rule  and 
Federal  Confidentiality  Regulations 
covering  chemically  abusive  or 
dependent  clients  participating  in 
licensed  and  federally-funded  programs 
[Ex.  12).  These  regulations  prohibit 
disclosing  information  regarding  the 
identification  of  a  patient  as  a  substance 
abuser  without  the  patient's  consent 
This  representative  noted  that  widiout 
patient  consent,  a  disclosure  may  be 
made  only  to  medical  personnel  to  meet 
a  situation  that  has  been  declared  a 
medical  emergency  by  the  Surgeon 
General.  This  small  entity  representative 
was  referring  to  Public  Health 
regulations:  Confidentiality  of  Alcohol 
and  Dttig  Abuse  Patient  Records.  42 
CFR  2.  and  a  similar  state  statute: 
Confidentiality  of  Records,  Minnesota 
Statute  254A.09.  Both  the  Federal 
Confidentiality  Regulations  and  the 
state  statlite  cover  records  that  would 
identify  a  patient  as  an  alciAolic  or  drug 
abuser  or  concern  his  or  her  prognosis, 
diagnosis,  treatment,  attendance,  status 
or  physical  whereabouts.  No 
requirements  of  the  standard  would 
require  the  disclosure  of  records  of  this 
kind.  These  are  not  the  kinds  of  records 
that  are  relevant  to  determining  whethra^ 
an  individual  has  suspect  or  confirmed 


infectious  TB.  In  addition,  a  medical 
referral  for  the  client  who  is  exhibiting 
signs  and  symptoms  of  TB  can  be  mads 
without  revealing  any  of  the  prohibited 
confidential  information.  Moreover,  in 
the  case  of  an  exposure  incident,  the 
identity  of  the  individual  with 
suspected  or  confirmed  infectious  TB 
ne«i  not  be  told  to  employees.  Recuds 
maintained  by  employers  on  their 
employees  are  not  covered  by  the 
regulations  or  statute,  but  would  be 
8ub|ect  to  the  same  confidentiality 
requirements  that  govern  all  medical 
records.  The  identification  and 
notification  requirements  in  the 
proposed  TB  standard  are  the  minimum 
necessary  to  prevent  transmission  of  TB 
to  employees.  The  contagious  nature  oi 
the  disease  mandates  early  detection 
and  eai^y  monitoring  of  individuals  who 
have  had  an  exposure  incident  * 

One  small  mtity  representative  to  the 
SBREFA  Panel  expressed  concon  over 
possible  interactions  betwfeen  the 
proposed  standard  and  the  Family  and 
Medical  Leave  Act  (FMLA)  (Ex.  12).  The 
Family  and  Medical  Leave  Act  does  not 
provide  for  leave  with  pay,  and  does  not 
guarantee  the  continuation  of  any 
benefits  other  than  health  insurance. 
Further,  the  Family  and  Medical  Leave 
Act  covers  a  more  limited  timeframe  (12 
weeks)  than  the  proposed  standard's 
medical  removal  protection  provisions 
(18  months).  Thus,  the  only  overlap 
between  the  proposed  standard  and  the 
FMLA  would  occur  in  the  area  of  health 
insurance  benefits  in  the  first  12  weeks 
of  the  works's  absence  from  work. 
Since  the  standard  would  specifically 
allow  the  employer  to  deduct  from 
medical  removal  protection  benefits  any 
benefits  paid  to  the  worker  from  other 
sources,  employers  would  not  pay  for 
the  same  benefits  twice. 

One  small  entity  representative  felt 
that  the  Americans  with  Disabilities  Act 
(ADA)  may  oSer  protection  to  the 
"worker  who  becomes  ill  as  a  result  of 
an  occupational  exposiire  or  who  cannot 
wori^  because  of  an  inability  to  wear  a 
PR  [respirator). "  (Ex.  12)  The  ADA 
prohibits  employers  of  15  or  more 
employees  frtim  discriminating,  because 
of  die  disability,  against  a  qualified 
individual  with  a  disability  with  regard 
to  terms,  conditions  and  privileges  of 
employment.  An  employer  must 
provide  reasonable  accommodation  for 
known  physical  or  mental  limitations 
for  a  qualified  individual  with  a 
disability,  unless  accommodation  can  be 
showm  to  impose  undue  hardship  on  the 
employer.  OSHA  representatives  noted 
that  there  is  no  conflict  between  an 
OSHA  standard  and  the  ADA 
requirements  prohibiting 
discrimination.  The  ADA  says  that: 
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Nothing  io  this  Act  thall  b0  construed  to 
iovslidata  or  limit  tfaa  raoMdiM.  rights  and 
procMhinsofaayFadosllaw*  *   'that 
pinvidn  f^aatar  or  equal  protection  for  the 
iMtts  of  individuals  with  diaabilitias  thai  are 
aCbrded  by  this  Act  42  U.S.CA.  12201(b). 

Further,  the  ADA  would  not  provide  the 
same  protections  as  medical  removal 
protection.  In  order  for  an  emplojree  to 
take  advantage  of  the  provisions  of  the 
ADA,  certain  conditions  must  be  met 
For  example,  the  employee  mflst  work 
for  a  covwed  employer  and  be  a 
qualifiad  individiial  with  a  disability. 
Le.,  one  who  can  [Mrfonn  his  or  bar  job 
with  or  without  reasonable 
aorommodati<m.  Thus,  while  the  ADA 
may  ofihr  sooie  protection  to  an 
employee  who  has  or  is  suspected  of 
having  iniactious  TB  or  who  cannot 
work  because  be  or  she  cannot  wear  a 
respirator,  the  protection  proposed  to  be 
provided  by  the  OSHA  standard  for  TB 
is  more  comprehensive  and  will  lead  to 
greater  participation  in  the  entire 
medical  surveillance  program.  The 
OSHA  proposed  standard,  in  paragraph 
(gXSHii).  would  provide  to  the  employee 
with  suspected  or  confirmed  infectious 
TB: 

*  *  *  his  or  her  total  normal  eamings, 
seniority,  and  all  other  employee  ri^ts  and 
benefits,  iachidint  t^  aanployee's  right  to 
his  or  herfonnarfabalalBs  *  *  *  until  the 
employee  is  detenniasd  to  be  noninfactious 
or  for  a  "layimMm  of  18  months,  whichever 
t&rsL 


For  each  employee  who  must  be 
removed  for  his  or  her  job  because  he 
or  she  cannot  wear  a  respirator 
(paragraph  (gXSXiii)).  the  employer  is 
required  to: 

transfer  the  employee  to  comparable  work  for 
which  the  employee  is  qualified  or  can  be 
trained  in  a  short  period  (up  to  6  months), 
where  the  use  of  respiratory  protection  is  not 
required  (and)  *   •   •  mcintaia  the  total 
nonnal  aamings.  seniority,  and  all  other 
employee  rights  and  benefits.  If  there  is  tto 
sudi  work  available,  the  employer  shall 
maintain  th4>  employee's  total  normal 
•aniiagB,  seniority,  and  all  other  employee 
ligltfs  and  benefite  until  such  work  becomes 
available  or  iar  a  mayimum  of  18  months, 
wfaichavar  oamas  first 

OSHA's  MRP  provisions  provide  each 
iployee,  who  must  be  medically 
removed,  with  the  level  of  protection 
that  is  needed  to  assure  that  the 
employee  promptly  reports  his  or  her 
symptoms  of  TB  (which  makes  the 
workplace  safer  for  all  employees)  and 
reports  his  or  her  difficulty  with 
wearing  a  respirator  (which  makes  the 
workplace  safer  for  that  employee). 

Significant  Ahematjjms  to  the  Rtde 
Considend  by  OSHA 

This  section  first  considers 
alternatives  that  OSHA  was  urged  to 


consider  by  the  SBREFA  Panel  and  then 
turns  to  other  alternatives  considered  by 
the  Agency. 

Ahematives  Suggested  by  SBREFA 
Panel  Members 

Small  entity  nq>iesentatives  and 
SBREFA  Panel  members  suggested  a 
wide  variety  of  possible  clarifications 
and  alternatives  to  the  regulation.  In 
response  to  these  suggestions,  OSHA 
has  made  a  number  o£ch«ages  to  the 
regulation,  clarified  the  naanning  of 
many  sections  of  the  rule,  provided 
additional  analysis,  and  added  tables  to 
the  Preamble  designed  to  clarify  the 
requirements  of  the  rule  in  various 
situations.  A  full  discussion  of  OSHA's 
responses  to  all  of  the  SBREFA  Panel 
recommendations  is  given  in  the  next 
section.  This  section  only  presents 
alternative  approaches  to  tlie  proposed 
rule  apd  a  discussion  of  the  extent  to 
which  OSHA  has  adopted  these 
alternative  approaches.  OSHA 
welcomes  coomients  on  these  and  other 
alternatives  and  on  ways  OSHA  could 
adopt  additional  aspects  of  these 
alternative  approaches  and  still  meet  the 
requirements  of  the  OSH  Act. 
particularly  that  Act's  reqtiirement  to 
control  significant  risk  to  the  extent 
feasible. 

Less  Stringent  Trigger  Mechanisms  for 
the  More  Burdensome  Portions  of  the 
Standard.  Including  Raising  the  Zero- 
Case  Per  Coimty  Per  Year  Trigger 

OSHA  has  re-examined  each 
provision  of  the  proposed  standard  to 
ensure  that  it  is  necessary  and 
appropriate  to  reduce  risk.  In  the  draft 
of  the  proposal  reviewed  by  the  Panel, 
OSHA  required  that  a  fecility  woiild 
cmly  be  eligible  for  the  reduced  TB 
contn^  program  requirements  of 
Appendix  A  if  the  fecility  did  not  treet 
TB  patients  and  if  there  had  been  no 
cases  of  TB  in  the  county  or  the  facility 
in  the  previous  year.  In  its  review. 
OSHA  foimd  that  applying  the 
standard's  Appendix  A  requirements  to 
facilities  in  coimties  with  no  TB  cases 
in  one  of  the  last  two  years  and  fewer 
than  6  TB  cases  in  the  other  of  the  last 
two  years  would  not  substantially 
increase  the  risk  to  employees  in 
facilities  located  in  such  counties.  This 
change  from  the  trigger  OSHA  originally 
considered  increases  the  number  of 
coiuities  qualifying  for  the  Appendix  A 
program  from  43  percent  to  55  percent 
of  aU  VS.  counties. 

Consider  Allowing  Portability  oi 
Training 

The  draft  proposal  reviewed  by  the 
SBREFA  Panel  required  that  all  new 
emplo]rees  be  provided  complete 


training.  OSHA  has  examined  its 
training  provisions  and  decided  that  the 
non-site-specifia  components  of 
training,  such  as  training  in  the 
difference  betiveen  tuberculocis 
infection  and  disease,  can  be  transfored 
between  employers  without  reducing 
the  protection  such  training  affords 
employees. 

Do  Not  Require  Annual  Retraining 

The  draft  {noposal  reviewed  by  the 
SBREFA  Panel  required  annual 
retraining  of  all  employees.  OSHA 
believes  that  stHne  method  of  assuring 
continuing  (x>mpetency  is  necessary, 
and  that  one-time  training  will  not 
provide  sucli assurance.  However,  the 
proposal  now  would  allow  employers  to 
develop  methods  of  assuring  the 
competency  of  their  employees,  such  as 
asking  them  questions  about 
prooediues.  controls,  etc..  as  an 
alternative  to  retraining.  This  change  in 
the  regulation  will  result  in  cost  savings 
of  $20  million  per  year. 

Cooperative  Initiatives,  Such  as 
Expanding  OSHA's  Current  Cooperative 
Initiative  Widi  )CAHO 

Some  Panel  members  felt  that 
cooperative  initiatives  could  substitute 
for  regulation  in  some  areas.  As  noted 
above.  hoMrever,  in  the  abseace  of  an 
OSHA  standard,  HCFA  (and  accrediting 
associations  working  with  HCFA.  such 
as  JCAHO)  does  not  have  the  authority 
to  enforce  specific  infection  control 
requirements.  As  a  resuit.  a  cooperative 
initiative  alone  would  leave  employees 
exposed  to  TB  in  hospitals,  who  account 
for  13  pwrcent  of  the  active  cases  of  IB 
projected  to  be  prevented  by  the 
standard,  without  any  new  initiative 
designed  to  prevent  these  active  cases  of 
TB.  If  this  approach  were  extended  to 
nursing  homes,  and  all  nursing  homes 
chose  to  be  accredited,  then  70  percent 
of  the  active  cases  of  TB  projected  to  be 
prevented  by  the  standard  would  be 
denied  coverage.  Thus,  OSHA  does  not 
fiael  that  cooperative  initiatives,  even 
with  accrediting  organizations,  ran 
substitute  for  regulation. 

Others  suggested  that  OSHA  could 
turn  over  enforcement  of  any  T^ 
regulation  to  HCFA.  JCAHO  or  anotlm- 
atxrediting  or  standards  organization.  In 
the  eyes  of  its  proponents,  the 
suggestion  that  others  could  enforce 
OSHA's  regulation  has  several  malar 
advantages.  First,  it  would  assure 
regular  and  more  frequent  inspections  at 
h^th  care  facilities  and  nursing  homes 
than  OSHA  alone  could  provide. 
Second,  it  would  require  health  care 
facilities  and  nursing  homes  to  deal 
only  with  a  single  inspection  for 
infection  (»ntrol  procedures,  rather  thjm 


Fed«r«l  Regbter  /  Vol.  62.  No.  201  /  Friday,  October  17.  1997  /  Proposed  Rules 54225 


inspections  by  two  different  federal 
agencies.  Third,  these  organizations  may 
have  greater  penalty  powers  than 
OSHA,  in  that  denial  of  HCFA 
acceptance  or  of  accreditation  can  result 
in  a  health  care  facility  losing 
significant  funding  or  even  being 
required  to  close. 

For  several  reasons,  providing 
exclusive  HCFA  enforcement  of  OSHA's 
TB  reqtiirements  is  an  imsound 
approach.  First,  OSHA  inspectors 
already  inspect  health  care  facilities, 
just  as  they  inspect  any  other  facility 
covered  by  the  OSH  Act,  for  posable 
violations  of  any  OSHA  recjuiremait. 
e.g..  safety  as  well  as  healdi 
requirements.  The  need  fOT  these  OSHA 
inspections  would  not  change  even  if 
HCFA  or  accrediting  agencies  enforced 
QSiA's  TB  requirements.  Second. 
OSHA  does  not  believe  that  it  is  legally 
appropriate  under  the  OSH  Act  to  tell 
its  inspectors  that,  when  diey  inspect 
health  care  facilities,  they  must  ignofe 
viofations  of  the  Agency's  occupational 
BjqxMura  to  TB  requirements.  Third. 
OSHA  also  cannot  legally  ignore 
employee  complaints  relating  to 
(xxupational  exposure  to  TB.  For  all  of 
these  reasons.  OSHA  believes  that 
exclusive  enforcement  of  the  rule  by 
HCFA  or  by  agencies,  such  as  )CAHO, 
that  are  authorized  to  provide 
accreditation,  is  not  an  appropriate  or 
legally  defensible  approach. 

However,  OSHA  does  favor 
expanding  its  cooperative  agreements, 
such  as  the  current  agreement  with 
JCAHO.  in  any  ways  that  both  ag«Knes 
agree  would  be  beneficial,  and  OSHA  is 
currently  pursuing  this  option.  On 
August  5, 1996.  OSHA  and  )CAHO 
announced  a  3-yeai  partnership  to 
promote  health  and  safety  for  healthcare 
workers.  This  partnership  will  help 
health  care  facilities  to  meet 
accreditation  expectations  and  OSHA 
compliance  reqiurements.  The 
initiatives  of  tl^  partnership  will 
include  cataloging  and  evaluating 
duplicative  compliance  activities: 
undertaking  cross-education  and 
training  of  JCAHO  and  OSHA  staff  on 
corresponding  requirements  that  relate 
to  the  management  of  worker  safety  and 
health;  and  developing  a  series  of 
collaborative  publications  and  user 
education  prtigrams. 

A  Federal-State  Govranment  Public 
Hecdth  Partnership  to  Develop 
Guidelines  in  Various  Industry  Sectors 

The  CDC  is  already  chaiged  with 
developing  guidelines  for  the  control  of 
TB,  and  has  already  issued  guidelines 
for  correctional  institutions, 
laboratories,  health  care  fecilities,  long- 
term  care  facilities  for  the  elderly,  and 


homeless  sheltns.  In  fact,  OSHA  has 
made  extensive  use  of  these  guidelines 
in  developing  its  proposed  cxxupational 
exposure  to  "TB  standard.  OSHA  feels 
that  the  CDC  guidelines  alone  have  not 
served  adequately  to  protect  TB-exposed 
workers,  however.  OSHA  researtih 
indicates  that  the  CDC  guidelines  are 
not  bong  followed  in  most  facilities, 
and  believes  that  this  is  the  reason  that 
occupational  exposure  to  TB  remains 
such  a  serious  problem  in  this  coimtry. 
hi  Chapter  VII  of  the  analysis,  OSHA 
shows  that  these  guidelines  are  not 
being  followed  and  explains  why  many 
employers  have  littie  economic 
incentive  to  implement  these 
guidelines. 

Perftmnance  Standards  Developed  ViWb 
the  Assistance  of  Fedetal.  State,  and 
Local  Government,  and  Labor  and 
Industry 

OSHA  faels  that  its  standard  is  a. 
performance  oriented  standard  that  has 
benefited  from  both  CDC's  expertise  and 
from  many  stakeholder  meetings  (which 
include  representatives  of  other  federal, 
state  and  local  government  agencies, 
labor,  and  indiutry)  and  the  SBREFA 
Panel  Process. 

OSHA's  proposed  standard  is 
performance  oriented  in  a  variety  of 
ways.  For  exampfe.  OSHA  does  not 
specify  prticedures  by  vdiich  facilities 
must  achieve  AFB  isolation,  but  instead 
allows  any  workable  design.  Similariy, 
OSHA  sets  i>erformance  critoia  for 
respirators,  but  does  not  specify  the 
types  of  respirators  that  must  be  used. 
OSHA  does  specify  procedures  for 
identification  of  suspect  cases,  but 
allows  any  method  that  assures  that 
persons  with  the  appropriate  symptoms 
are  identified  as  suspect  cases. 
However,  OSHA  did  not  considCT  it 
appropriate  to  specify  performance  in 
terms  of  rates  of  TB  cases  or  TB  skin  test 
conversions.  Such  an  approach  is  not 
preventive,  in  that  application  of  proper 
procedures  would  only  octnir  after  TB 
infisction  had  occurred.  Furthermore, 
most  smaller  facilities  do  not  have 
enough  TST  conversions  for  statistically 
meaningful  trends  to  be  established. 
OSHA  requests  commmts  on  this  issue. 

Some  proponents  of  this  approach 
feel  that  OSHA's  proposed  standard 
may  not  reflect  the  best  ideas  for 
controlling  occupational  exposure  to  TB 
and  argue  that  stakeholder  meetings 
would  be  a  useful  way  of  developing  a 
better  approach.  OSHA  held  five 
stakeholder  meetings  involving 
representetives  from  more  than  thirty 
interested  organizations.  Furthermore, 
the  CDC  has  made  use  of  the  best 
expertise  in  the  country  in  developing 
its  guidelines,  and  OSHA  has  adopted 


most  elements  of  these  guidelines  and 
will  hold  public  hearings  on  the 
standard  at  which  interasted  parties  can 
present  their  views.  OSHA  welcomes 
comments  about  altunative  approaches 
to  reducing  occupational  exposure  to 
TB,  particularly  suggestions  concerning 
more  performance  oriented  approacbea, 
but  feels  that  this  proposal  is  the  result 
of  an  extensive  review  of  the  litnatiue 
and  of  input  from  stakeholdera  on  the 
available  prevention  and  control 
methods  and  should  be  issued  as  a 
proposal  at  this  time  to  prompt  further 
discnssitm  and  exchange  of  information. 
OSHA  is  pHticulariy  interested  in 
alternative  methods  of  identifying 
suspected  cases  of  TB  and  in  whether 
the  proposed  requirements  would 
preclude  or  impede  programs  that 
employers  have  found  to  be  effective. 

Separate  Approaches  for  Health  and 
Non-Health  Industries  The  Approadi  Car 
Health  Industries  Should  Be  Keyed  to 
Existing  Industry  Standards  and  That 
for  Non-Health  Indiutiiee  to  Guidelines 

This  suggested  alternative 
incorporates  several  concepts.  First,  it 
assumes  that  the  health  and  non-health 
care  sectors  should  be  given  separate 
treatment  because  of  differences  in 
existing  regulations  and  expertise. 
OSHA  agrees  that  sectors  that  diSer  in 
relevant  ways  should  be  given  different 
treatmmt,  and  the  standard  therefore 
has  {»ovided  for  different  approaches  to 
different  sectors.  For  example,  OSHA's. 
standard  does  treat  facilities  that  treat 
TB  patients  differently  from  the  vray  it 
treats  those  that  transfer  TB  patients  out 
of  their  facilities,  and  treats  employers 
whose  employees  are  routinely  in 
contact  with  client  populations  widi 
hi^  rates  of  infectious  TB  (such  as 
homeless  shelters  and  drug  abuse 
treatment  centers)  differently  from 
employers  whose  employees  only  come 
into  contact  with  infectious  TB  cases  on 
an  occasional  basis  (such  as  attorneys 
and  social  workers). 

Second,  this  alternative  posits  diet  the 
health  care  sector  is  already  subject  to 
an  extensive  regulatory  system  with 
respect  to  occupational  exposure  to  TB.- 
Although  some  states  have  laws  on 
contact  tracing  and  skin  testing,  and 
HCFA  inspects  infisction  control 
systems  in  hospitals  and  long-term  care 
facilities  for  the  elderly,  there  are  no 
ffifigting  enforceable  standards  aimed 
specifically  at  occupational  exposure  to 
1%.  Thus  OSHA's  proposed  (ntmsions 
virith  respect  to  preventive  measures 
have  no  equivalent  in  existing 
regulations,  and  only  a  limited  number 
of  states  require  skin  testing  of  the  kind 
OSHA's  proposed  standard  requires. 
OSHA  (and  CDC)  believes  that  these    - 
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provisions  are  essential  to  any  program 
to  control  occupational  exposiire  to  TB. 
Third,  proponents  of  this  alternative   , 
believe  that  the  non-health  care  sectors, 
particularly  those  engaged  in  charitable 
work  such  as  homeless  shelters,  are 
better  approached  through  guidelines 
than  regulations.  OSHA  believes  that 
there  is  relatively  little  need  to  develop 
guidelines  for  non-healthcare  sectors, 
such  as  correctional  institutions  and 
homeless  shelters,  because  such 
guidelines  already  exist  and  have  not 
been  implemented  in  many,  if  not  most, 
facilities.  Some  proponents  of  this 
approach  believe  that  the  failure  of  non- 
health  care  sectors  to  implement 
existing  guidelines  is  due  to  the  absence 
of  outreach  and  information.  OSHA  is 
not  substituting  a  system  of  regulation 
fat  a  system  of  outreach.  OSHA  intends 
to  continue  a  program  of  outreach  on 
occupational  TB,  and  hopes  that 
fiicilj^es  in  all  sectors  will  adopt 
appropriate  policies  before  the 
regulation  is  finalized.  However,  given 
that  even  in  the  relatively 
knowledgeable  health  care  sector, 
implementation  of  the  CDC  guidelines 
has  been  limited,  it  is  imlikely  that 
outreach  alone  can  assure  the  full 
implementation  of  suitable  measures  for 
control  of  occupational  exposure  to  TB. 

Different  Levels  of  Requirements  for 
Difiisrent  Industries,  Depending  on 
Their  Expertise,  Resources,  and  Risk 

OSHA's  proposed  standard  recognizes 
three  levels  of  risk  and  provides 
separate  treatment  for  employers 
engaged  in  difiiarent  kinds  of  activities, 
where  those  differences  are  relevant  to 
the  purposes  of  the  standard.  This 
subject  is  discussed  in  the  next  sections. 
Such  tailoring,  however,  must  be 
consistent  with  the  mandate  of  the 
Occupational  Safety  and  Health  Act  to 
reduce  significant  risk  to  the  full  extent 
feasible.  OSHA  has  preliminarily  found 
all  of  the  standard's  provisions  to  be 
technologically  and  economically 
fimsible,  within  the  meaning  of  the  Act, 
for  facilities  in  all  affected  industries. 
(The  special  potential  problems  of 
homeless  shelters  and  substance  abuse 
treatment  centers  are  discussed  further 
below.)  The  statutory  requirement  to 
eliminate  significant  risk  to  the  extent 
fiaasible  means  that  if  inadequate 
resources  and  expertise  would  make  any 
provision  of  the  proposed  standard 
infeasible,  then  OSHA  would  have  to 
consider  alternative  approaches. 
However,  it  also  means  that  the 
resources  and  expertise  that  are  fieesible 
for  an  employer  to  acquire  must  be 
employed  if  they  will  reduce  significant 
risk. 


Separate  Standards  for  Each  Affected 
Industry 

Proponents  of  this  alternative  had  two 
goals:  first,  to  assure  that  OSHA  gave 
full  consideration  to  the  circimistances 
of  each  affected  industry,  and  second,  to 
make  the  standard  easier  to  follow  for 
affected  small  entities.  With  respect  to 
the  first  goal,  OSHA  has  recogn^ed  a 
wide  variety  of  distinctions  in  risk  of 
exposure  and  practice  among  affected 
employers.  Some  of  these  difiiarences 
follow  industry  lines.  Accordingly,  the 
proposed  standard  includes  special 
provisions  for  laboratories  and  home 
health  care  providers.  However,  most  of 
the  relevant  differences  among 
employers  do  not  strictly  follow 
industry  lines,  and  attempts  to  write 
separate  standards  for  different 
industries  would  not  significantly 
reduce  the  complexity  of  the  regulation. 
For  example,  all  industries  need  to 
realize  that  different  requirements  are 
applicable  for  each  of  three  types  of  risk 
of  exposure  Similarly,  the  applicability 
of  certain  requirements  depends  on 
whether  TB  patients  are  treated  onsite 
and  on  whether  certain  hazardous 
procedures  are  performed.  While,  for 
example,  the  typical  nursing  home 
would  not  treat  TB  patients  or  perform 
high  hazard  procedures  on  site,  some 
might,  and  thus  these  provisions  would 
need  to  be  included  in  an  industry 
standard  written  for  nursing  homes. 
OSHA's  proposed  standard  carefully 
distinguishes  a  variety  of  activities  that 
may  occai  in  different  industries  and 
has  different  requirements  for  each 
activity.  Although  this  makes  the 
standard  somewhat  more  complex,  this 
approach  is  essential  to  avoid  a  "one 
size  fits  all"  standard.  In  addition,  as 
presented  in  the  discussion  of  the  scope 
in  the  Summary  and  Explanation  of  the 
Preamble.  OSHA  has  developed  charts 
showing  the  requirements  of  the 
proposed  standard  that  are  applicable  to 
each  industry.  OSHA  welcomes  any 
suggestions  on  ways  to  make  the 
standard  easier  to  understand,  or  on 
ways  to  adapt  the  standard  to  the 
situation  of  specific  industries  while 
reducing  significant  risk. 

Revise  the  Proposed  Standard  for 
Consistency  With  CDC  Guidelines 

The  issue  of  how  the  CDC  Guidelines 
fit  into  a  regulatory  scheme  to  prevent 
or  reduce  occupational  exposure  to  TB 
has  been  considered  by  OSHA  and  other 
reviewers.  OSHA's  view  is  embodied  in 
the  proposod  standard,  in  which  the 
Agency  has  attempted  to  translate  the 
CDC's  recommendations  into 
enforceable  regulatory  language  that  can 
be  applied  to  a  variety  of  occupational 


settings  where  the  risk  of  transmission 
of  TB  is  significant.  The  Agency 
believes  that,  in  addition  to  the  basic 
difference  between  a  "guideline"  and  a 
"regulation,"  there  are  only  three 
general  areas  where  the  proposed 
standard  differs  substantially  from  the 
CDC  Guidelines  for  health  care 
facilities:  the  use  of  site-specific  risk 
assessment,  the  frequency  of  skin  testing 
in  certain  situations,  and  the  required 
use  of  respiratory  protection  around 
unmasked  individuals  with  suspected 
or  confirmed  infectious  TB.  Several 
small  entity  representatives,  along  with 
some  SBREFA  Panel  members,  have 
suggested  that  the  Agency  consider 
allowing  employers  to  follow  the  CDC 
Guidelines  as  an  additional  option  to 
comply  with  the  OSHA  standard. 

Both  the  OMB  and  SBA  Panel 
representatives  believe  that  for  at  least 
some  of  the  work  sites  OSHA  has 
proposed  to  cover,  the  CDC  Guidelines 
currently  provide  an  adequate  measure 
of  protection.  They  believe  it  would  be 
burdensome  for  employers  who  are 
already  in  compliance  with  the 
Guidelines  to  have  to  become  fimriltfir 
with  the  OSHA  proposal  and  to 
implement  its  provisions.  These 
employers  have  already  invested  in  a  TB 
prevention  and  response  program 
consistent  with  the  Guidelines.  In  other 
words,  the  employers  have  conducted 
their  risk  assessments,  implemented  the 
suggested  provisions  and  trained  their 
workers  to  comply.  Moreover,  these 
reviewers  point  out  that  where  the 
Guidelines  have  allowed  for  discretion 
on  the  part  of  the  employer  as,  for 
example,  where  an  employer  may  first 
consider  the  symptoms  specified  in  the 
several  CDC  Guidelines'  definition  of 
"suspected  infectious  TB"  before 
adopting  a  definition  for  his  or  her  own 
work  site,  prevention  of  the 
transmission  will  more  easily  be 
achieved  because  the  employer  is 
allowed  to  tailor  the  requirements  to 
actual  conditions  in  his  or  her 
workplace.  To  assure  that  the 
employer's  adoption  of  the  CDC 
Guidelines  is  effective,  these  reviewers 
recommended  that  the  employer  assert 
or  certify  that  he  or  she  is  in  compliance 
and,  if  challenged  in  an  OSHA 
inspection,  prove  the  efficacy  of  his  or 
her  program  through  a  performance 
measure,  such  as  skin  test  conversion 
rates.  These  reviewera  believe  that  this 
approach  will  result  in  a  more  efficient 
use  of  scarce  health  resources. 

OSHA  agrees  that  the  various  CDC 
Guidelines  are  the  most  important 
sources  for  setting  an  occupational 
health  standard  that  will  reduce  or 
prevent  the  spread  of  TB.  Howevo-. 
although  certain  fecilities  adhere  to  the 
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Guidelines,  OSHA's  research  has  shown 
that  most  fecilities  have  not  fully 
implemented  the  CDC 
recommendations.  TB  remains  an 
occupational  hazard,  and  OSHA  has 
preliminarily  concluded  that  the  risk  of 
transmission  of  TB  to  employees  is 
significant.  OSHA  believes  there  are  a 
number  of  reasons  why  the  Guidelines 
cannot  take  the  place  of  aa  OSHA 
standard.  Firat,  the  Guidelines  are  not 
written  in  language  that  can  be 
enforced.  For  example,  the  Guidelines 
sxiggest,  recommend  and  set  forth  what 
an  employer  could  or  should  do,  not 
what  he  or  she  must  do.  Unless  the 
Guidelines  are  converted  to  regiilations, 
an  employer  may  adhere  to  some 
applicable  recommendations  while  not 
implementing  others,  which  could 
result  in  uneven  and  inadequate 
employee  protection.  OSHA  standards 
are  written  in  mandatory  language, 
letting  employers  and  employees  know 
what  they  have  to  do  in  order  to  be  in 
compliance  with  the  regulatitm.  This 
permits  an  employer,  an  employee  or  a 
compliance  officer  to  determine  easily 
whether  an  entity  is  in  compliance  with 
a  standard.  Second,  the  establishment- 
specific  risk  assessment  approach  of  the 
Guidelines  imposes  a  tremendous 
paperwork  burden  on  covered  entities 
and  requires  a  level  of  professional 
expertise  in  risk  assessment  that  few 
entities  outside  of  large  hospitals  < 

possess.  OSHA  believes  that 
recommendations  or  regulations  that 
necessitate  this  level  of  expertise  could 
make  it  difficult  to'  determine  if  an 
entity  is  in  compliance.  Third,  OSHA 
knows  of  no  objective  criterion  that 
could  be  reliably  used  as  a  measure  of 
proof  of  an  effective  program. 
Tuberculin  skin  testing  has  been 
suggested  as  a  means  of  proving 
compliance  with  the  CDC  Guidelines, 
e.g.,  zero  conversions  would  be 
accepted  as  proof  that  an  entity  was 
complying  with  the  Guidelines. 
However,  the  use  of  convenions  as  a 
compliance  measurement  has  two 
problems.  First,  skin  test  conversions 
are  not  necessarily  indicative  of 
implementation  of  the  Guidelines' 
recommendations.  For  example,  an 
entity  may  have  implemented  very  few 
of  the  Guidelines'  recommendations,  yet 
been  fortunate  enough  to  experience  no 
conversions.  Therefore,  compliance 
with  the  Guidelines'  recommendations 
has  not  been  achieved  even  though 
there  have  been  no  employee 
conversions.  Furthermore,  while  an 
increase  in  the  number  of  convenions 
indicates  employee  exposure,  a  lack  of 
convenions  does  not  necessarily  mean 
that  employees  are  not  being  exposed. 


For  example,  some  employees  have 
already  skin-tested  positive,  not  all 
exposures  result  in  conversions,  and 
many  entities  will  not  have  enough 
TST-negative  employees  to  generate 
sufficient  statistical  power  to  acciirately 
determine  an  increased  conversion  rate. 
With  regard  to  this  last  point,  the  CDC 
states: 

A  low  number  of  HCWg  in  a  specific  area 
may  result  in  a  greatly  increased  rate  of 
conversion  for  that  area,  although  the  actual 
risk  may  not  be  significantly  greater  than  tltat 
for  other  areas.  Testing  for  statistical 
significance  (e.g.,  Fislwr's  exact  test  or  chi 
square  test)  may  assist  interpretation; 
however,  lack  of  statistical  significance  may 
not  rule  out  a  problem  (i.e.,  if  the  number  of 
HCWs  tested  is  low,  thete  may  not  be 
adequate  statistical  power  to  detect  a 
significant  difference).  Thus,  interpretation  of 
individual  situations  is  necessary.  (Ex.  4B) 

Second,  OSHA  believes  that  reliance  on 
number  of  TST  conversions  as  a 
performance  measure  is  reactive  rather 
than  proactive!  because  it  emphasizes 
the  identification  of  employees  who 
have  already  inclined  a  status  change  as 
a  result  of  an  exposure  instead  of 
averting  exposures. 

OSHA  believes  that  compliance  with 
the  proposed  standard  by  edl  affected 
fecilities  within  the  covered  sectors  is 
the  way  to  assure  that  employees  will  be 
protected  from  occupational 
transmission  of  TB.  The  Agency 
believes  that  compliance  will  not  be 
difficult  for  employers  who  have 
already  implemented  the  Guidelines, 
because  many  of  the  elements  of  the 
Guidelines  have  been  incorporated  into 
the  proposed  standard.  Also,  employers 
who  are  not  in  compliance  with  the 
Guidelines  will  find  that  the  standard 
gives  them  clear  instructions  on  what  to 
do.  In  addition,  the  structure  of  OSHA's 
proposed  TB  standard  is  similar  to  that 
of  the  Bloodbome  Pathogens  standard 
(BBP).  Since  the  vast  majority  of 
workplaces  that  will  be  covered  by  the 
TB  standard  are  subject  to  BBP, 
becoming  femiliar  with  and 
implementing  the  requirements  of  the 
TB  standard  should  not  be  difficult 

Another  issue  raised  in  the  review 
process  was  what  would  happen  if,  after 
the  OSHA  standard  was  promulgated, 
the  CEX^  issued  a  new  guideline  that 
was  different  from  the  OSHA  standard 
on  an  item  addressed  by  the  standard. 
OSHA  believes  this  is  already  addressed 
by  OSHA's  citation  policy,  in  particular, 
the  policy  for  De  Minimis  Violations, 
which  states  that  violations  of  standards 
which  have  no  direct  or  immediate 
relationship  to  setfety  or  health  are  not 
to  be  included  in  citations.  An  example 
of  a  de  minimis  violation  occurs  when 
an  employer  complies  with  a  proposed 


OSHA  standard  or  a  consensus  standard 
rather  than  wiUi  the  OSHA  standard  in 
effect  at  the  time  of  the  inspection  and 
the  employer's  action  clearly  provides 
equal  or  greater  employee  protection 
[OSHA  Field  Inspection  Reference 
Manual,  Instruction  CPL  2.103, 
September  26, 1994).  In  cases  where  an 
employer  is  complying  with  another 
provision,  such  as  a  consensus  standard, 
the  Agency  looks  at  the  consensus 
standard  to  make  sure  the  consensus 
standard  is  at  least  as  protective  as  the 
OSHA  standard.  Because  CDC 
Guidelines  reflect  the  views  of  many  of 
the  country's  leading  experts  and 
practitioners  in  public  health  measures 
to  prevent  the  spread  of  TB,  the  updated 
CDC  Guidelines  can  be  assumed  to 
provide  equal  or  greater  protection 
against  occupational  transmission  of  TB 
to  employees.  Because  these  guidelines, 
carry  great  authority,  the  De  Minimis 
Violation  policy  would  not  only  be  a 
defense,  but  would  be  accorded  such 
deference  that  OSHA  would  incur  a 
heavy  burden  in  showing  that  an 
updated  CDC  guideline  on  an  item 
addressed  by  the  OSHA  TB  standard  did 
not  provide  equal  or  greater  protection 
against  occupational  transmission  of  TB 
to  employees.  In  order  to  ensure  that  the 
new  CDC  Guidelines  would  be 
communicated  to  the  OSHA  Regions 
and  others  who  would  need  to  ^ow, 
OSHA  will  issue  a  Memorandum  for 
Regional  Administrators  that  will 
address  how  the  new  Guideline  could 
be  implemented  in  the  work  place, 
include  a  copy  of  the  new  Guideline, 
and  instruct  the  Regional  Administrator 
to  contact  area  offices  and  the  OSHA 
state  designees.  In  addition,  the 
Memorandum  would  be  posted  on  the 
OSHA  Computer  Information  Service 
(OCIS)  and  OSHA  CD-ROM,  which  are 
accessible  to  the  public. 

OSHA  seeks  comment  on  all  issues 
related  to  the  CEIC  Quidelines, 
particularly  whether  they  could  be 
implemented  in  lieu  of  an  OSHA 
standard  and,  if  so,  how  compliance  and 
efficacy  could  be  determined. 

Change  the  Approach  to  the 
Identification  of  Suspect  Cases  for 
Homeless  Shelters  or  Substance  Abuse 
Treatment  centen 

The  SBREFA  Panel  found  that  "Given 
the  current  definition  of  suspect  cases, 
it  is  not  clear  that  homeless  shelters  can 
comply  fully  with  the  standard. 
Accordingly,  OSHA  should  reexamine 
the  definition  of  suspect  cases  and/or 
reexamine  its  approach  to  homeless 
shelters."  The  SBREFA  Panel  also  noted 
that  this  same  finding  might  be  relevant 
to  substance  abuse  treatment  centers. 
The  Panel  arrived  at  this  finrfing  as  a 
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result  of  statements  made  by  small 
entity  representatives  from  the  homeless 
shelter  sector.  Small  entity 
representatives  concerned  with 
homeless  shelters  had  serious  problems 
with  OSHA's  definition  of  a  suspect 
CMe  and  questioned  the  feasibility  of 
acreening  the  homeless  by  using 
questions  about  symptoms.  Mr.  Wayne 
Anderson  of  the  National  Health  Care 
for  the  Homeless  Council  argued  that 
OSHA's  definition  of  a  suspect  case 
would  result  in  the  identification  of 
oiost  of  the  homeless  as  suspect  cases 
during  the  winter  months.  Major 
Dalbwg  of  the  Salvation  Army  found 
OSHA's  definition  of  a  suspect  case 
confusing  and  ambiguous,  and  stated 
that  it  would  cover  a  substantial  portion 
of  the  humeless.  All  three  small  entity 
representatives  from  this  sector 
questioned  whether  the  standard's 
screening  procedures  were  workable  in 
the  homeless  shelter  context.  They 
asserted  that  the  homeless  might  avoid 
screening  questions,  be  unable  to 
answer  them,  learn  how  to  lie  in 
response  to  such  questions,  or  choose  to 
remain  on  the  street  nther  than  l>e 
transfierred  to  a  hospital.  The  small 
entity  representatives  for  this  sector  fsit 
that  this  portion  of  the  standard  should 
be  abandoned.  Because  substance  abuse 
traatmeht  cmters  serve  a  similar 
clientele,  the  Panel  was  concerned  that 
the  same  problems  might  apply  to 
substance  abuse  treatment  centers. 

To  address  this  issue,  and  other  issues 
related  to  the  feasibility  of  the  proposed 
standard  for  homeless  shelters,  OSHA 
has  decided  to  bold  special  sessions 
during  the  public  hearings  on  the 
proposed  standard  and  to  study  these 
issues  further  through  an  onsite  survey 
of  a  number  of  homeless  shelters.  The 
study  will  address  the  following  issues: 

•  Percentage  of  homeless  persons  that 
would  be  identified  by  OSHA's 
definition  of  a  suspectbd  infectious  TB 
case.  (Breakdown  of  which  symptoms 
are  particidarl y  common  so  a  better 
definition  might  be  designed.) 

•  Turnover  among  the  homeless  who 
use  shelters. 

•  Employee  turnover  in  homeless 
shelters. 

•  Trends  in  number  of  homeless 
persons  served  in  shelters. 

•  Criteria  currently  used  by  some 
homeless  shelters  to  identify  suspected 
infectious  TB  cases. 

•  Current  practices  used  in  homeless 
shelters  to  address  the  TB  hazard 
(baseline  compliance  with  the  draft 
proposed  standard). 

— Methods  of  isolation. 

— How  suspected  TB  cases  are  handled. 


•  Feasibility  of  having  hospitals 
provide  cards  to  the  homeless  indicating 
TB  skin  test  status. 

•  Number  of  TB  skin  test  conversions 
and  active  cases  among  the  homeless 
and  homeless  shelter  employees. 

•  Types  of  benefits  o^red  to 
homelcHM  shelter  employees  (e.g.,  health 
insurance). 

•  Economic  feasibility: 
— Costs  of  running  a  shelter. 
— ^Revenue  sources. 

— How  costs  are  accommodated  as  the 
number  of  homeless  persons  served 
increases. 

— Opportunities  for  cost  pass-through. 

•  Number,  location  and  types  (e.g., 
family-oriented,  walk-in,  all-male)  of 
homeless  shelters. 

•  Number  or  proportion  of  homeless 
shelter  workers  who  are  unpaid 
volunteers. 

The  study  will  also  address  the  issue 
of  volunteers.  The  OSH  Act  applies  to 
employees,  not  bona  fide  volunteers; 
however.  OSHA  understands  that  some 
states  may,  as  a  matter  of  state  law, 
require  fricilities  to  provide  volunteers 
with  the  protections  established  by 
OSHA  standards.  Thus,  OSHA's  study 
will  address  the  following  issues: 

•  Economic  impacts,  in  such  states,  of 
covering  volunteers  (e.g.,  how  costs 
would  be  handled,  cost  pass-through 
opportimities). 

•  Protections  currently  ofEsred  to 
volunteers. 

The  results  of  the  study  will  be  made 
available  for  comment  in  the  public 
record. 

OSHA  does  not  feel  that  the  same 
problems  apply  to  substance  abuse 
treatment  centers,  even  if  a  high 
percentage  of  clients  might  be  defined 
as  suspect  cases.  Inpatient  substance 
abuse  treatment  centers  routinely 
provide  some  form  of  entrance  physical: 
this  would  be  an  appropriate  time  to 
screen  for  suspect  cases  and  provide  for 
their  refarral. 

Outpatient  substance  abuse  treatment 
centers  do  not  provide  any  form  of 
shelter  for  patients,  and  thus  could 
readily  refer  suspect  cases  to  a  hospital 
without  either  denying  them  shelter  or. 
having  to  pay  for  the  refiarral.  Such  a 
facility  could  simply  insist  that  suspect 
cases  not  return  without  data  showing 
that  they  had  been  to  a  doctor  and  did 
not  have  TB.  Since  outpatient  facilities 
handle  a  known  population,  such  an 
approach  might  involve  high  initial 
referrals,  but  could  thereafter  settie  into 
a  system  that  checked  for  suspect  cases 
on  entry  to  the  program. 

OSHA  estimates  that  the  proposed 
standard  will  result  in  a  reduction  of  28 
to  33  active  disease  cases  and  2  to  3 


deaths  per  year  in  the  homeless  shelter 
sector.  A  standard  requiring  skin  testing 
and  follow-up  treatment  alone  would 
have  only  one  third  the  benefits  (such 
an  approach  would  reduce  the  number 
of  active  disease  cases  to  only  10  per 
year  and  the  number  of  lives  saved  to 
1  per  year).  The  annual  costs  of  the 
proposed  standard  for  homeless  shelters 
are  estimated  to  be  $11,287,278,  or 
approximately  $1,080  per  shelter  per 
year. 

OSHA  solicits  comments  on  all  of  the 
issues  listed  above  to  be  covered  by  its 
study  of  homeless  shelters,  and  solicits 
comment  on  the  feasibility  of  the 
standard  for  substance  abuse  treatment 
centers,  and  particularly  on  the  extent  to 
which  substance  abuse  treatment 
centers  already  provide  for  medical 
examinations  prior  to  entry  into  their 
progruns. 

Other  Alternatives  Considered  by  OSHA 

OSHA  considered  several  additional 
alternatives  but  has  preliminarily 
concluded  that  the  proposed  rule  will 
better  cany  out  the  ob)ectives  of  the 
OSH  Act,  while  minimizing  the 
economic  impact  on  affected 
establishments,  and  especially  on  small 
establishments.  OSHA  requests 
comment  on  the  validity  of  this 
preliminary  conclusion.  First,  OSHA 
considered  making  all  of  the  proposed 
requirements  applicable  to  every 
establishment  in  the  covered  industries. 
The  prevalence  of  TB,  however,  varies 
by  geographical  areas  and  by  the 
populations  served  by  facilities  in 
different  industries.  OSHA  therefore 
believes  it  will  be  possible  to  reduce 
significant  risk  wiUiout  imposing  the 
full  regulatory  requirements  on  each 
covered  employer.  Second.^SHA 
considered  proposing  requirements 
similar  to  the  CDC's  guidelines,  which 
recommend  that  risk  assessments  be 
conducted  to  determine  the  level  of  risk 
in  each  facility  and  that  the  controls 
implemented  vary  in  accordance  with 
the  level  of  risk  in  each  facility.  This 
would  require  that  employers  conduct 
risk  assessments  by  evaluating  factors, 
such  as  the  number  of  suspected  or 
confirmed  TB  cases  among  patients  and 
emplo3fees.  employee  tuberculin  skin 
testing  results,  and  the  amount  of  TB  in 
the  community.  The  CDC 
recommendations  include  five  levels  of 
risk  (i.e.,  minimal,  very-low,  low. 
intermediate,  and  high),  and  the 
recommended  controls  vary  by  the  level 
of  risk.  However,  adopting  such  a 
requirement  in  the  OSHA  standard 
would  impose  a  large  cost  and  a  heevy 
paperwork  burden  on  affected  facilities. 

To  avoid  imposing  unnecessary 
burdens  on  facilities  where  the  risk  of 
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occupational  exposure  to  M.     . 
tuberculosis  may  be  lower,  OSHA  is 
proposing  to  exempt  fecilities  from 
certain  reqtiirements  (i.e.,  respiratory 
protection,  annual  medical  histories. 
and  annual  skin  tests)  if  the  fecility 
transfers,  instead  of  admits,  individuals 
with  suspected  or  confirmed  infectious 
TB  and  can  additionally  demonstrate 
that  there  have  been  (1)  no  reported 
confirmed  infectious  TB  cases  in  the 
county  within  one  of  the  last  two  12>> 
month  reporting  periods;  (2)  fewer  than 
6  infectious  cases  of  TB  in  the  other  12- 
month  reporting  p«iod;  and  (3)  no 
infectious  cases  of  TB  encountered 
within  their  employees'  work  settings 
within  the  past  12  months. 

OSHA  also  considered  proposing  a 
requirement  that  fecilities  implement 
engineering  controls  in  all  intake  areas 
in  which  early  identification  procediu^s 
are  performed,  if  the  facility  had 
eiu:ountered  six  or  more  individuals 
with  confirmed  infectious  TB  in  the  past 
12  months.  The  engineering  controls 
considered  were  single-pass  ventilation, 
filtration  of  air  through  the  use  of  HEPA 
filten  installed  as  part  of  the  ventilation 
system,  or  stand-alone  auxiliary  HEPA 
filtration  units.  However,  areas  where 
early  identification  procedures  are 
performed  vary  widely  in  size  and 
configuration,  making  it  difficult  to 
assess  the  effectiveness  of  such  controls 
in  reducing  the  risk  of  occupational 
exposure  to  M.  tuberculosis  in  a 
particular  setting.  Given  the  high  cost  of 
such  controls  and  the  lack  of  data  on 
their  effectiveness,  OSHA  is  not 
proposing  such  a  requirement  However, 
the  Agency  requests  comment  on  the 
'  potential  effectiveness  of  such  controls 
in  intake  areas. 

Another  alternative  considered  was  to 
propose  that  each  occupationally 
exposed  employee  be  provided  wiA  a 
baseline  medical  examination, 
including  a  physical  examination  that 
emphasized  the  pulmonary  system  and 
an  evaluation  for  the  signs  and 
symptoms  of  active  TB  disease  and 
factors  affecting  immunocompetence. 
However,  requiring  a  l)aseline  physical 
examination  for  all  exposed  employees 
would  impose  a  heavy  cost  buirden  on 
affected  establishments,  and  OSHA 


could  find  no  evidence  that  providing  a 
baseline  physical  examination  would 
accomplish  more  than  a  baseline  and 
gpTH'al  medical  history  and  tuberculin 
skin  test  in  identifying  or  reducing 
occupationally  induced  TB  infections. 
Thus,  OSHA  is  propositag  to  require 
physical  examinations  only  when  they 
are  deemed  necessary  by  the  physician 
or  other  licensed  he^th  care 
professional,  as  appropriate. 
'     OSHA  also  considered  providing 
medical  management  and  follow-up  to 
each  employee  who  had  been  expoBed 
to  air  originating  from  an  area  where  an 
individual  with  suspected  or  confirmed 
infectious  TB  was  present.  However, 
stakeholders  contacted  prior  to  the 
issuance  of  this  proposal  stated  that  a 
requirement  for  medical  management 
and  follow-up  would  impose  an 
unnecessary  burden  on  affected 
establishments  for  those  cases  that  were 
suspected  but  were  subsequenUy  ruled 
out  In  response  to  stakeholders' 
comments,  the  Agency  is  proposing  that 
medical  management  and  follow-up  be 
provided  only  when  an  employee  is 
actually  exposed  to  an  individiud  with 
confirmed  infectious  TB  or  to  air 
containing  aerosolized  M.  tuberculosis 
without  the  benefit  of  the  applicable 
exposure  control  measures  (e.g., 
respiratory  protection)  that  would  be 
required  under  the  proposed  rule. 

Another  alternative  considered  was  to 
require  tuberculin  skin  tests  every  six 
months  for  all  employees  assigned  to 
wear  respirators.  However,  to  reduce  the 
burden  on  fecilities  that  do  not 
encoimter  many  infectious  TB  cases, 
OSHA  is  not  requiring  6-month  skin 
testing  for  workers  assigned  to  wear 
respirators  and  who  work  in  the  intake 
areas  of  facilities  where  fewer  than  six 
confirmed  infectious  TB  cases  are 
encoimtered  each  year. 

Rejecting  these  regulatory  alternatives 
has  reduced  the  estimated  costs  of  the 
proposed  rule  by  a  minimiiin  of  $100 
million. 

The  RFA  emphasizes  the  importance 
of  performance-based  standardii  for 
small  businesses.  OSHA  considers  the 
proposed  standard  to  be  highly 
performance  oriented.  The  proposed 
standard  emphasizes  the  early 


identification  and  isolation  of 
individuals  with  suspected  or 
confirmed  infectious  TB.  Affected 
employers  have  been  allowed  wide 
discretion  in  the  selection  of  procedures 
they  use  to  achieve  this.  Without  early    * 
identification  and  isolation,  prevention 
of  the  spread  of  TB  from  patients  and 
clients  to  workers  is  virtually 
impossible.  OSHA  has  also  limited 
requirements  for  work  settings  located 
in  a  county  that,  in  the  past  2  years,  has 
had  zero  cases  of  confirmed  infectious 
TB  reported  in  one  year  and  fewer  than 
6  cases  of  confirmed  infectious  TB 
reported  in  the  other  year.  OSHA 
welcomes  comment  on  other  ways  that 
the  standard  can  be  made  more 
performance  oriented. 

Another  approach  considered  is 
compliance  date  phase-ins  Cor  small 
businesses.  OSHA  is  proposing  to' 
extend  the  standard's  compliance 
deadlines  for  engineering  controls  and 
has  considered  extending  the 
compliance  deadlines  for  the  other 
proposed  requirements;  however,  since 
these  other  requirements  are  not  capital- 
intensive  for  most  afiiacted  fecilities, 
such  an  extension  would  do  littie  to 
reduce  the  burden  on  small  entities  and 
would  only  result  in  a  delay  in  the 
protection  of  workers  provided  by 
compliance  with  the  proposed  nde. 
OSHA  solicits  comment  on  the  effects  of 
extending  phase-in  dates  for  the  other 
proposed  requirements,  particularly 
those  for  respirators,  for  small  entities. 

After  considering  all  of  the  above 
alternatives  and  adopting  those  that 
were  consistent  with  the  mandate 
imposed  by  the  OSH  Act.  OSHA  has 
developed  a  proposed  rule  that  will 
minimirA  the  burden  on  affected 
employers,  while  maintaining  the 
necessary  level  of  worker  protection. 

OSHA's  Response  to  SBREFA  Panel 
Recommendations 

Table  VII-7  lists  the  SBREFA  Panel 
Recommendations  and  OSHA's 
response  to  these  recommendations. 
The  complete  SBREFA  Panel  Report  is 
available  for  comment  in  the  record  as 
Exhibit  12  of  Docket  H-371. 


Table  Vll-7.— OSHA's  Responses  to  SBREFA  Panel  Recommendations 


Panel  reoomfliendation 


OSHA  response 


OSHA  should  define  the  terms  "establishment,"  lirm"  and  "facility"  in 

tttelRFA. 
OSHA  should  consider  analyzing  additional  size  classes  of  firms  

OSHA  should  clarify  and  more  carefully  explain  the  requirements  and 
engage  in  extensive  outreach  efforts  to  assure  that  the  regulated 
comnninity  understands  ttte  regulation. 


These  terms  are  now  def»wd  in  Chapter  VI  of  the  PEA. 

OSHA  now  uses  ttfe  SBA  definitions  of  small  entities  ar>d  also  ana- 
lyzes entities  with  fewer  than  20  employees  in  the  I  RFA. 

OSHA  has  provided  tat>les  illustrating  requirements  for  groups  of  af- 
fected firms,  added  many  clarifications  to  the  Preamtiie  and  regu- 
latory text,  and  plans  extensive  outreach  upon  publication  of  the  final 
standard  (see  Preamble  Section  IX). 
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Table  Vll-7.— OSHA's  Responses  to  SBREFA  Panel  Recommendations— Continued 


Panel  recommendation 


OSHA  should  reexamine  the  definition  of  a  suspect  case  and/or  reex- 
amine Its  approach  to  homeless  shelters. 

OSHA  should  reconsider  applying  ttie  starxlard  to  substance  abuse 
centers. 

OSHA  should  more  carefully  address  the  economic  impacts  on  factNties 
that  rely  on  Medicaid/Modicare  or  charitable  funding. 

OSHA's  preamble  and  IRFA  should  explain  OSHA's  role  and  authority 
as  compared  to  oltwr  voluntary  and  regulatory  organizations;  pre- 
amble should  explain  or^going  cooperative  efforts;  solicit  commenis 
on  coniicts  and  ways  of  better  coordinating  with  other  organizalions. 


OSHA  should  examine  adiiMonal  alternatives,  such  as  revising  the  pro- 
posed standard  for  grsalar  consistency  with  COC  guidelines. 

OSHA  should  dahfy  that  employers  would  only  be  requiiBd  by  the 
standard  to  determine  tfw  TB  status  of  their  county  once  per  year, 
rattier  ttian  monthly. 

OSHA  should  reexamine  the  standard  and  the  economic  analysis  to 
ensure  that  the  Issues  of  parl-pme,  multi-employer,  and  off-site  worV- 
ers  have  been  adequately  addressed.  OSHA  should  also  spedficaily 
address  the  inue  of  portability  of  training.  OSHA  should  darify  the 
term  "aocnstility"  m  the  context  of  employers  with  off-site  enwloy- 
ees. 

OSHA  should  dwily  exactly  what  is  required  for  temporary  AFB  isola- 
tion. 

OSHA  should  darify  that  engineering  control  provisions  do  not  ^)ply  to 
home  health  care. 

OSHA  should  explain  the  differerxxs  in  protection  provided  t>y  surgical 
masks  and  respirators. 

OSHAjtfwuld  explain  the  reaaons  for  its  detailed  respiratory  protection 
program,  wfiy  it  considers  manufacturers'  instruction  inadequate  as  a 
substitute  tor  a  respirator  program,  and  why  annual  respirator  pro- 
gram evakutfion  is  necessary. 

OSHA  should  explain  its  Intent  to  fold  many  aspects  of  respiratory  pro- 
tection  provisions  for  occupational  exposure  to  TB  into  the  upcoming 
ra^iiralor  standard. 

OSHA  should  explain  the  number  of  employees  required  to  have  medi- 
cal swveiHance  In  homeless  shelters,  the  elements  of  a  written  medi- 
cal opinion,  and  the  importance  of  two-step  sion  testing. 

OSHA  should  aapiaJri  Rs  basis  for  beieving  that  two-step  skin  testing  is 
appropnate  tor  employees  who  have  had  BCG  vaccinattons. 

OSHA  should  clarify  ttw  interaction  of  workers'  compensatkxi  and  med- 
ical lamoval  protection  arxl  examir>e  rrxire  carefully  the  costs  and  im- 
pacts of  medtoal  ramoval  protection  on  small  firms  that  actually  have 
an  empk>yee  with  a  serious  and  costly  active  case  of  TB. 

OSHA  shouW  examine  the  polenliai  cost  savings  assodated  with  a  pro- 
viston  tfiat  alkjws  training  to  be  "portable"  (assuming  the  training  is 
equivalent  to  that  required  by  the  standard).  OSHA  shouW  clarify  that 
posttng  a  copy  of  the  standard  will  be  considered  an  adequate 
•"•■n*  ofproviding  emptoyees  with  the  standard.  OSHA  should  dar- 
j^  j*  performance-oriented  Interpretations  of  the  training  require- 
manta  in  ttie  Preamble,  and  OSHA  shouto  examine  the  need  lor  an- 
nual retraining  (or  all  employees. 

OSJUshouW  danfy  how  the  identificatton.  reterral,  and  notifkation  re- 
quirements of  the  proposed  standard  can  be  met  without  breaching 
federal  and  state  confkientiality  regulattons  and  statutes. 

OSHA  shouWindude  a  discussion  of  the  interaction  between  medtoai 
removal  protection  provismns  and  the  Americans  with  Disabilities  Act 
and  ttw  Family  and  Medtoal  Leave  Act. 

06HA  shouM  solkat  comment  arxJ  request  data  on  Industry  turnover 
in  the  Summary  of  the  Preliminary  Ecorx)mk:  Anal^  in  the 


OSHA  ahouM  reexamine  its  estimate  of  the  number  o(  hospices  and 
adopt  the  most  accurate  figure. 


OSHA  response 


OSHA  win  corxluct  a  special  study  of  homeless  shelters.  This  study  is 
discussed  in  the  IRFA.  OSHA  will  also  designate  certain  hearing 
dates  for  persons  wtio  wish  to  testify  on  homeless  shelter  issues. 

OSHA  has  explained  in  the  IRFA  why  it  thinks  that  its  treatment  of 
sutistance  abuse  treatment  centers  is  feasitile  and  has  soltoited 
comment  on  this  Issue  in  the  Issues  Section  of  the  Preamtile. 

OSHA  has  added  a  discussion  of  this  Issue  to  Chapter  VI  of  the  PEA. 

OSHA  has  added  a  preamble  discussion  of  why  OSHA  regulates  oocu- 
palional  exposure  to  TB,  wtiy  ottier  organizattons  are  unable  to  do 
so  aHectivety,  and  how  OSHA  has  worked  with  other  organizattons. 
OSHA  solicits  comments  on  possible  conflcts  and  better  methods  of 
coordmatton. 

OSHA  has  added  a  discusston  of  addittonal  alternatives  suggested  by 
SBREFA  Panel  members  to  the  IRFA  and  has  solicited  comment  on 
ttiese  altematives  in  the  Preamble. 

OSHA  has  darified  this  Issue  in  the  Preamt>le. 


OSHA  has  modified  the  standard  to  allow  portatiility  of  non-site  specific 
elements  of  training  and  to  altow  portability  of  skin  tests.  For  off-site 
woriters.  OSHA  has  darified  in  the  Preamble  that  the  standanJ  may 
be  made  available  at  the  primary  worttplace  (adiity.  provided  there  Is 
a  mechanism  tor  immediate  availability  of  information  during  the 
workshifL 

The  Summary  and  Explanatton  Sectton  of  the  Preamble  describes  tem- 
porary AFB  isolatton,  and  OSHA's  assumptions  concerning  the  costs 
of  such  units  are  given  In  Chapter  V  of  the  PEA. 

OSHA  has  danfied  the  point  in  Section  IX  of  the  Preamble. 

OSHA  has  explained  this  dWerence  In  Section  IX  of  the  Preamble. 

OSHA  has  discussed  this  issue  in  ttie  Summary  and  Explanatton  Sec- 
tton  of  ttie  Preamtile. 


OSHA  has  discussed  this  issue  in  the  Summary  and  Explanatton  Seo- 
tton  of  the  Preamt)le. 

OSHA  provides  an  estimate  of  ttie  number  of  emptoyees  requiring 
medical  sun«illance  in  Chapter  V  of  the  PEA.  The  regulation  lists 
Iha  elements  of  a  medrcal  opinion.  The  Preamble  explains  ttie  impor- 
tance of  two-step  skin  testing. 

OSHA  has  discussed  this  Issue  in  the  Summary  and  Explanatton  Sec- 
tion of  the  Praamble. 

OSHA  has  addressed  this  Interaction  in  botti  the  Praambto  and  the 
IRFA.  and  has  provkJed  a  special  discusston  In  Chapter  VI  of  the 
PEA  on  the  economc  Impacts  of  the  medk»l  renx)val  protectton  pro- 
viston  on  small  firms.  OSHA  has  soltoited  comment  on  this  issue. 

OSHA  has  modified  ttie  proposed  regulatton  to  altow  portability  of  norv 
site  specific  training  and  to  altow  employers  to  demonstrate  em- 
ptoyee  competence  rather  than  provkje  annual  retraining.  OSHA  has 
darified  in  the  Preamtile  that  posting  a  copy  of  the  standard  wHI  be 
constoered  an  adequate  means  of  provtoing  emptoyees  with  ttie 
standard.  OSHA  has  darified  in  the  preamble  that  the  training  is  par- 
tormance  oriented  and  need  not  indude  training  In  toptos  not  rel- 
evant to  an  emptoyee's  duties. 

OSHA  has  added  a  discusston  of  t^is  issue  to  the  IRFA  and  the  Pre- 
amble. 

OSHA  has  added  a  discusston  of  this  issue  to  the  IRFA  and  the  pra- 


OSHA  has  solkated  comment  on  this  issue. 


OSHA  has  reexamined  ttie  issue  of  the  number  of  hosptoes  and  re- 
tained its  onginal  estimate.  OSHA  has  clarified  that  this  estimate  in- 
cludes only  free-standing  hoeptoes.  Hosptoes  that  are  parts  of  nurs- 
ing homes  and  hospitals  are  tnducied  In  estimates  tor  those  sectors. 
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Table  Vll-7.— OSHA's  Responses  to  SBREFA  Panel  Recommendations— Continued 


Panel  recommendaHon 


OSHA 


OSHA  shouto  darify  why  family  practtoe  physicians  were  not  included 
In  the  analysts,  and  soltoit  comment  on  the  extent  to  wtnch  family 
practitioners  conduct  ttie  kind  of  hazardous  procedures  that  wouU 
place  ttiem  within  the  scope  of  the  ruto. 

OSHA  shouto  constoer  estimating  ttie  effects  of  the  rule  on  volunteers 
and  shouto  include  a  discussion  explaining  ttiat  the  proposed  rule 
does  not  apply  to  voiunleers,  alttiough  some  states  may  choose  to 
apply  it  to  these  categories  of  individuals. 


OSHA  shouU  solicit  commsnt  on  ttte  number  of  smaN  government  ju- 

risdtetiorw  afiscted  by  ttie  draft  proposed  standard. 
OSHA  should  include  a  discusston  of  tribal  governments  in  its  analysis 

and  solicit  comment  on  this  issue. 

OSHA  shouto  remind  small  entities  that  OSHA's  risk  assessment  will 
be  part  of  ttie  pubic  record  and  is  subiect  to  comment,  and  tttat 
small  entities  may  submit  any  appropriate  addittonal  literature  or 
studies  ttiat  OSHA  stwuld  conakler  in  determining  ttie  risk  of  occupa- 
tional TB. 

OSHA  shouto  discuss  ttie  annualizatton  of  costs  in  greater  detail  in  tlw 
economto  analysis. 

OSHA  should  clarify  its  position  on  ttie  costs  arto  duratxiity  of  vartous 
respirators  ttiat  can  be  used  to  comply  with  the  standard,  and  shouto 
seek  addWonal  comment  on  the  costs  and  durability  of  respirators. 

OSHA  shouto  perform  further  analyses  to  identify  the  marginal  costs  of 
medtoal  removal  protection  above  arto  beyond  wori(er  compensation. 
stiouM  further  assess  ttie  protMbiHty  ttiat  emptoyers  w\\\  actually  incur 

'  costs  for  medtoal  removal  protection  if  they  have  an  emptoyee  with 
an  active  case  of  TB,  arto  stiouto  Incorporate  the  results  of  this  reex- 
amination Into  Its  determination  of  feastoihty. 

OSHA  shouto  reassess  whether  affected  facilities  have  reasoiiabto  ac- 
cess to  fadlities  with  AFB  isolation  rooms,  soiidt  comments  on  ttiis 
issue,  and  incorporate  the  results  of  this  reexamination  into  its  deter- 
mlnatton  of  feasitiility. 

OSHA  stiouto  reexamine  its  analysis  of  the  economic  Impacts  of  ttie 
proposed  rute  on  firms,  such  as  emergency  medtoal  servtoes  firms, 
ttiat  operate  under  ttie  consfraint  of  being  unable  to  ctiaige  some  of 
their  cfients. 


OSHA  has  added  physicians  who  conduct  high  hazard  procaduras  to 
its  economto  analysis  and  has  sought  comment  on  whether  lamiy 
practitioners  comnionly  conduct  such  procedures. 

OSHA  has  explained  in  the  Preamt>to  ttwt  the  standard  does  not  apply 
to  bona  fide  volunteers.  OSHA  has  soidled  comments  on  stales  or 
tocaMies  that  eled  to  extend  OSHA  requirements  to  volunteers  end 
on  the  numt>er  of  affeded  volunteers.  OSHA  wiM  further  examine  the 
isaue  of  ttie  number  of  potentially  affeded  volunteers  in  homeless 
stietters  in  its  homeless  stieNer  study. 

OSHA  has  soltoited  comments  on  ttw  issue  in  ttie  Prsambls. 

OSHA  has  provtosd  an  estimate  of  tie  number  of  affeded  tribal  ladi- 

ties  and  has  sougtit  comment  from  trtial  govamments  in  ttie  Pr»> 

antoto. 
OSHA  has  soltoited  comments  on  several  specific  aspects  of  ttia  risk 

assessment  and  tMnefits  analyais,  and  on  ttiess  analysaa  as  a 

wtiote. 


Chapter  V  of  the  PEA  and  the  summary  of  the  PEA  In  the  Piaambia 

now  discuss  the  annualizatton  of  costs. 
OSHA  has  reanalyzed  ttie  costs  of  respirators  in  hospitals,  and  has 

added  a  discusston  of  the  uncerlainlies  concerning  ttie  costs  and  du- 

rat)ility  of  respirators  to  the  PEA.  OSHA  has  solicited  comments  on 

ttiese  issues  in  ttie  Preamble. 
OSHA  specifically  addresses  this  issue  in  Chapter  VI  of  the  PEA  and 

has  sought  comment  on  this  issue. 


OSHA  has  further  examined  ttiis  issue,  and  fourto  ttiat  affected  facS- 
ties  do  have  reasonabte  access  to  AFB  isolation  rooms;  howevsr. 
OSHA  Is  seetong  comments  on  wtiettier  some  affected  facilities  may 
not  have  adequate  tocal  access  to  fadlities  with  AFB  isdaboa 

OSHA  has  discussed  ttiis  issue  in  Chapter  VI  of  ttie  PEA. 


Vm.  Unfiuidad  Mandates  Analysis 

The  proposed  TB  standard  has  been 
reviewed  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (2  U.S.C.  1501  et  seq.)  and 
Executive  Order  12875.  OSHA  estimates 
that  compliance  with  the  proposed 
standard  will  reqiiire  expenditures  of 
more  than  $100  million  each  year  by 
employers  in  the  private  sector. 
Therefore,  the  proposed  TB  standard 
establishes  a  federal  private  sector 
mandate  and  is  a  significant  regulatory 
action  within  the  meaning  of  Section 
202  of  UMRA  (2  U.S.C.  1532).  OSHA 
has  included  this  statement  to  address 
the  anticipated  effocts  of  the  proposed 
TB  standard  pursuant  to  Section  202. 

OSHA  standards  do  not  apply  to  state 
and  local  governments  except  in  states 
that  have  voluntarily  elected  to  adopt  an 
OSHA  State  Plan.  Consequentiy,  the 
proposed  TB  standard  does  not  meet  the 
definition  of  a  "federal 
intergovernmental  mandate"  (Section 
421(5)  of  UMRA  (2  USC  658  (5)).  In 


sum,  the  proposed  TB  standard  does  not 
impose  unfunded  mandates  on  state, 
lood.  and  tribal  governments. 

The  remainder  of  this  section 
summarizes  OSHA's  finHing^  as 
required  by  Section  202  of  UMRA  (2 
U.S.C  1532): 

This  standard  is  proposed  tmder 
Section  6(b)  of  the  OSH  Act  The 
proposed  standard  has  annualized  costs 
estimated  at  $245  million  and  would 
save  an  estimated  138  to  190  lives  per 
year  as  a  result  of  TB  infections  avoided. 
An  estimated  1,772  to  2,442  active  TB 
cases  will  be  averted  annually  as  a 
result  of  the  proposed  rule.  Compliance 
will  also  result  in  an  estimated  24.333 
to  32.719  infections  averted.  The 
proposed  standard  will  impose  no  more 
than  minimal  costs  on  state,  local  or 
tribal  governments.  OSHA  pays  50 
percent  of  State  plan  costs  but  does  not 
provide  funding  for  state,  local  or  tribal 
governments  to  comply  with  its  rules. 

OSHA  does  not  anticipate  any 
disproportionate  budgetary  effects  upon 


any  particular  region  of  the  nation  or 
particular  state,  local,  or  tribal 
governments,  or  urban  or  rural  or  other 
types  of  communities.  Chapters  V  and 
VI  of  the  economic  analysis  provide 
detailed  analyses  of  the  costs  and 
impacts  of  the  proposed  standard  on 
particidar  segments  of  the  private  sector. 
OSHA  has  analyzed  the  economic 
impacts  of  the  standard  on  the  afiected 
industries  and  found  that  compliance 
costs  are.  on  average,  only  0.18  percent 
of  sales,  and  that  few.  if  any.  facility 
closures  or  job  losses  are  anticipated  in 
the  affected  industries.  As  a  result, 
impacts  on  the  national  economy  would 
be  too  small  to  be  measurable  by    . 
economic  models.  OSHA  requests 
information  on  state  and  local 
government  issues. 

Pursuant  to  Section  205  of  the  UMRA 
(2  U.S.Q  1535),  and  having  considered 
a  variety  of  altematives  outiined  in  the 
Preamble  and  in  the  Regulatory 
Flexibility  Analysis  above,  the  Agency 
preliminarily  concludes  that  the 
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proposed  rule  is  dn  most  cos(-efiiBctive 

•itemative  for  implementatioa  of 
OSHA's  statutory  objective  of  ntduciiig 
significant  risk  among  employees  to  the 
extent  feasible.  OSHA  solicits  comment 
on  these  issues. 

DL  EnTironmental  Impacts 

The  provisions  of  this  proposed 
standard  have  been  reviewed  in 
'accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NKPA)  of  1969  [42  U.S.C  432.  e(  seq], 
the  Counci]  on  Environmental  Quality 
(CEQ)  NEPA  regulations  (40  CFR  Part 
15001,  and  OSHAs  DOL  NEPA 
Procedures  (29  CFR  Part  11).  As  a  result 
of  this  review,  OSHA  has  preliminarily 
determined  that  this  proposed  standard 
will  have  no  significant  effect  on  air, 
water,  or  soil  quality,  plant  or  apim«l 
life,  use  of  land,  or  other  aspects  of  the 
envirtmment. 

X.  Samaaary  and  Explanation  of  the 
StaDdaid 

Based  an  currently  available  data  in 
the  record,  OSHA  has  preliminarily 
concluded  that  the  requirements  set 
forth  in  this  proposed  standard  are  those 
that  are  necessary  and  appropriate  to 
provide  adequate  protection  to 
employees  exposed  to  tuberculosis  (TB). 
In  the  development  of  this  proposed 
standard,  OSHA  has  carefully 
considered  the  numerous  reference 
works,  journal  articles,  and  other  data 
collected  by  OSHA  since  the  initiation 
of  this  proceeding.  In  particular.  OSHA 
has  carefully  considered  the 
recommendations  given  in  the 
document,  "Guidelines  for  Preventing 
the  Transmission  of  Mycobacterium 
tuberculosis  in  Health-Care  Facilities" 
published  by  the  Centers  for  Disease 
Control  and  Prevention  beginning  on 
page  54242  in  the  Federal  R^ialBr  of 
October  28, 1994  (Ex.  48).  OSHA  also 
held  a  series  of  informal  stakeholder 
meetings  during  the  development  of  the 
prc^xMal  and  considered  the  major 
points  raised  by  the  stakeholders  during 
these  meetings  (Ex.  10).  In  addition,  the 
proposal  has  undergone  the  Panel 
review  process  required  by  the  Small 
Business  Regulatory  Enforcement 
FainMH  Act  (SBREFA)(5  U.S.C  Chapter 
8)  (Ex5.  11  and  12).  Ail  of  the 
information  developed  to  assist  the 
small  entity  representatives  involved  in 
the  SBREFA  panel  process,  the 
comments  of  these  representatives,  and 
the  Panel's  findings  and 
recommendations  to  OSHA  have  been 
placed  in  the  nUemaking  record  (Exs.  11 
and  12). 

Upon  publication  of  the  final 
standard,  the  Agency  will  undertake  a 
numb^  of  compliance  ait«ift:^tnr^t 


activities  that  will  be  particulariy 
beneficial  to  small  entities.  Past 
compliance  assistance  activities  have 
included:  publication  of  booklets 
summarising  the  provisions  of  the 
standard;  development  of  a  compliance 
directive  that  answns  compliance- 
related  questions  about  the  standard; 
development  of  compliance  guides 
directed  at  assisting  small  businesaaa  in 
complying  Mfith  the  standard; 
designation  of  certain  OSHA  employees 
in  each  Regional  oCBce  with  the 
responsibility  of  answering  questions 
from  the  public  about  the  standard; 
development  of  training  materials;  and 
provision  of  speakras  and  information 
for  meetings  and  workshops  of  affected 
parties  (particularly  small  business 
entities).  OSHA  anticipates  initiating 
iiimilar  activities  upon  publication  of 
the  final  standard  for  occupational 
e^qxisure  to  tuberculosis.      > 

Paragraph  (a)    Scope 

Tuber<hiiosis  is  a  well-recognized 
occupational  hazard  (Ex.  4B).  As 
discussed  in  the  Health  Effects  section 
above,  there  are  numerous 
epidemiological  studies,  case  reports, 
and  outbreak  investigations  that  provide 
evidence  to  show  that  employees  who 
are  exposed  to  aerosolized  M. 
tuberculosis  have  become  inflected  with 
TB  and  in  some  cases  have  developed 
active  TB  disease.  Of  particidar  concern 
is  the  emergence  of  strains  of  multidrug- 
resistant  TB.  MDR-TB  presents  an 
additional  hazard  because  individiials 
with  MDR-TB  may  be  infectious  for 
weeks  or  months  until  an  effactive  drug 
regimen  can  be  successfully 
implemented  and  the  patient  rendered 
noninfiactioiis.  This  in  turn  increases  the 
likelihood  that  employees  who  must 
provide  health  care  or  other  services  to 
these  individuals  will  be  exposed.  The 
risk  of  death  from  infisctions  with  N4DR- 
TB  is  markedly  increased.  Outbreaks 
involving  strains  of  MDR-TB  have  had 
mortality  rates  as  high  as  75%  with 
death  occurring  4  to  16  weeks  after  the 
diagnosis  of  disease  (Ex.  3-38A). 

Most  of  the  TB  outbreaks  investigated 
ocoured  in  large  metropolitan  areas. 
However,  a  recent  study  has  shown  that 
Mr»-TB  spread  from  New  York  Qty  to 
patients  in  Florida  and  Nevada  and 
health  care  workers  in  Atlanta,  Georgia 
and  Miami,  Florida  and  to  staff  and 
(Mtients  in  a  nursing  home  in  Denver, 
Colorado  (Ex.  7-259).  bn  addition,  a 
growing  percentage  of  TB  cases  are 
occurring  among  the  foreign  born.  CDC 
reported  that  in  1995  the  number  and 
proportion  of  cases  among  the  foreign- 
bom  had  increased  63%  since  1986  (Ex. 
6-34).  These  tvro  pieces  of  information 
taken  together  clearly  illustrate  the 


relationship  between  population 
mobility  and  the  spread  of  TB  disease. 
Thus,  TB  is  a  nationwide  problem. 
Although  the  total  number  of  cases 
declined  to  its  pre-1985  levels  after  a   '•- 
resurgence  from  1985  to  1994,  the  rat* 
of  active  TB  cases  reported  in  199S  {Ijb., 
8.7/lOOiXX))  is  still  two  and  one  half 
times  greater  than  the  target  rate  of  3.5 
active  cases  per  100.000  population  for 
the  3rear  2000  proposed  by  the  Advisory 
Coinmittee  on  the  Elimination  of 
Tuberculosis  (Ex.  6-19).  In  addition, 
there  is  substantial  variability  from  year 
to  year  in  the  increases  and  decreases  in 
the  number  of  cases  reported  by  each 
state.  In  1995,  all  fifty  states  reported 
cases  of  TB,  and  fifteen  of  these  reported 
increases  over  1994  (Ex.  6-34).  At  the 
county  level,  approximately  57%  of 
counties  in  the  U.S.  reported  one  or 
more  cases  of  active  TB,  with  17%  of 
the  counties  in  the  U.S.  reporting  5  or 
more  cases  (Ex.  7-262).  In  addition, 
approximately  91%  of  the  U.S. 
population  resides  in  the  counties  that 
reported  one  or  more  cases  of  active  TB. 
Thus,  while  43%  of  the  counties  in  the 
U.S.  reported  no  cases  of  active  TB,  10% 
of  the  U.S.  population  resides  in  those 
counties.  The  nationwide  prevalence  at 
TB  infection  in  the  U.S.  population  in 
1994  (age  18  years  an  older)  is 
approximately  6.5  percent 

The  recent  resurgences  in  the  numbw 
of  reported  cases  of  active  TB  have 
brought  to  attention  a  number  of 
problems  in  existing  TB  control  plans. 
The  problem  is  most  apparent  in  health 
care  fecilities  such  as  hospitals,  but  it 
also  extends  to  other  work  settings 
where  the  population  served  is  at 
increased  risk  for  tuberculosis,  such  as 
shelters  for  the  homeless,  correctional 
institutions  and  settings  where  high- 
hazard  procedures  are  performed. 

There  are  a  number  of  fectors  that 
make  occupational  exposure  to 
tuberculosis  an  important  concern  at  the 
present  time.  One  fector  is  that  the 
results  from  OSHA's  quantitative  risk 
assessment  show  a  high  potential  for  TB 
infection  for  employees  who  work  in 
close  proximity  to  individuals  with 
infactioiis  TB.  A  second  CKtor  is  that 
the  cases  of  tuberculosis  are  not 
distributed  evenly  throughout  the  entire 
population.  There  is  a  relatively  high 
prevalence  of  tuberculosis  infection  and 
disease  In  certain  populations,  such  as 
residents  of  nursing  homes  and  inmates 
of  correctional  institutions.  A  third 
fector  is  the  rise  of  MDR-TB.  These 
fectors  increase  the  risk  for  workers  who 
have  occupational  exposure. 
Occupational  exposure  occurs  through 
contact  with  air  that  may  contain 
aecoaolized  M.  tuhercu7osis  as  a  result  of 
the  performance  of  an  employee's 
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duties.  Kfost  often  this  occurs  when  an 

employee  is  working  in  the  same 
mvironment  with  an  individual  with 
infectious  TB.  It  could  also  occur  when 
repairing  air  systems  that  may  be 
carrying  aerosolized  M.  tuberculosis. 

Individuals  with  infectious 
tuberculosis  expel  airtrame  particles 
caUed  droplet  nuclei  when  they  cou^. 
sneeze,  or  speak.  These  droplet  nuclei 
contain  the  organism  that  causes 
tuberculosis,  M.  tuberculosis.  Normal  air 
currents  can  keep  these  droplet  nuclei 
airborne  for  long  periods  of  time  and 
sinead  them  throughout  a  building  (Ex. 
5-5).  When  employees  breathe  the  air 
that  contains  M.  tuberculosis,  they  are  at 
risk  for  TB  infection  which  may  result 
in  illness  and,  in  soma  cases,  death. 
Employees  also  may  be  exposed  when 
laboratory  prooeduies  produce  auosols 
of  M.  tuberculosis.  Thwe  is  an  extensive 
discussion  of  the  scientific  literature 
related  to  occupational  transmission  in 
Section  IV,  Health  Effects,  which  will 
not  be  repeated  here. 

Because  the  CDC  does  not  consider 
fomites,  e.g.,  objects  such  as  clothing  or 
silverware,  to  present  a  hazard  for 
transmission  of  M.  tuberculosis,  this 
standard  is  desi^pied  to  eliminate  or 
reduce  airborne  exposures  only.  Even 
though  it  is  well  e^abli^hed  that 
ejqxisure  to  TB  contaminated  air  is  the 
route  of  exposure  related  to  the 
development  of  disease,  it  is  not  known 
what  levels  of  contamination  in  the  air 
cause  the  disease.  Unlike  toxic 
chemicals,  a  Permissible  Exposure  Limit 
(PEL)  for  air  concentration  of  TB  cannot 
be  determined.  As  described  in  the 
Health  Effects  section  of  this  preamble, 
it  is  known  that  a  number  of  fectors 
contribute  to  the  probability  of 
infection.  For  example,  exposures  of 
relatively  short  duration,  such  as  a  day 
or  two.  can  result  in  infection  of  the 
employee.  OSHA  has  used  these 
findings  to  show  that  certain  types  of 
work,  in  certain  industries,  can  result  in 
significant  risk  of  TB  infection.  Fcu^ 
these  reasons,  OSHA  is  defining  the 
scope  of  the  standard  by  listing  the 
locations  and  services  where  this 
proposed  standard  would  ^ply- 
Employers  with  employees  working  at 
those  locations,  and  employers  whose 
employees  provide  the  listed  services, 
are  covered  by  the  standard.  The 
proposed  standard  applies  to 
occupational  exposures  to  tuberculosis 
that  occur  in  certain  specified 
workplaces,  such  as  a  hospital,  or  as  the 
result  of  providing  services,  such  as 
emergency  medical  treatment 
Para^aphs  (aKD  through  (10)  of  the 
proposal  describe  the  various  work 
settingB  and  services  that  are  covered 
under  the  scope  of  the  standard. 


Paragraph  (aXl)  states  that  tfie 
standard  applies  to  occupational 
exposure  to  T^  occurring  in  hospitals. 
The  record  contains  many  examples  of 
occupational  exposures  with  resultant 
TB  infection  and  disease  that  have 
occurred  in  hospitals  (e.g.,  Exs.  5-11;  5- 
15;  7-43;  7-45).  Recent  outbreaks 
involving  multidrug-resistant  strains  of 
M.  tuberculosis  have  comp>ounded  the 
long  recognized  risk  of  TB  in  such 


Hospitals  not  cmly  provide  nuttliral 
care  for  persons  with  diagnosed 
tuboculosis,  they  also  provide  medical 
care  for  individuals  who  may  be  at 
increased  risk  for  TB.  For  exan^>le. 
hospitals  provide  isolation  for 
individuals  with  suspected  or 
confirmed  infectious  TB  and  contain 
rooms  or  areas  where  high-hazard 
procedures  on  individuals  writh 
infectious  TB  are  performed  that  place 
emplojrees  at  risk  of  exposure.  In 
addition,  the  client  population 
encountered  in  hospitals  is  generally  at 
higher  risk  of  developing  active  TB. 
Individuals  with  HIV  diseaae.  for 
example,  are  at  increased  risk  for 
developing  disease  when  they  have 
been  infected  wdth  M.  tuberculosis.  In 
addition,  medically  underserved 
populations  with  an  increased 
prevalence  of  tiiberculosis  (e.g., 
homeless  persons)  may  seek  acute  care 
in  the  emergency  rooms  of  hospitals. 

Employees  who  are  at  risk  for 
occupational  exposure  and  potential 
infection  and  disease  include  all 
employees  who  have  direct  contact  with 
persons  with  infectious  tuberculosis. 
These  may  include  but  are  not  limited 
to  physicians,  nurses,  aides,  dental 
workers,  medical  technicians,  workers 
in  laboratories  and  autopsy  suites,  and 
emergency  medical  service  personnel 
(Ex.  4B).  "They  may  also  include  persons 
not  involved  in  direct  patient  care  but 
who  have  occupational  exposure  as  a 
result  of  providing  other  services  such 
as  dietary,  housekeeping,  and 
maintenance  staff 

Paragraph  (aX2)  covers  occupation^ 
ejqMisure  occurring  in  long-term  care 
fecilities  for  the  elderly.  Persons  aged  65 
and  older  constitute  a  large  repository  of 
M.  tuberculosis  infection  in  the  United 
States  (Ex.  6-14).  Many  of  these 
individuals  w«e  infected  many  decades 
ago  when  TB  was  a  much  more  common 
disease.  Some  of  the  TB  occurring  in 
this  age  group  arises  from  preexisting 
infection  of  long  duration  and  other 
cases  may  be  the  result  of  recent 
infections.  In  addition,  elderly  persons 
residing  in  nursing  homes  are  at  greater 
risk  tfaui  elderly  persons  living  in  the 
community.  In  its  1990  guidelhies. 
Trevention  and  Control  of  Tubocidosis 


in  Facilities  Providing  Long-term  Care 
to  the  Elderly."  the  CDC  cited  1984- 
1985  data  indicating  a  TB  case  rate  of 
39.2  per  100.000  population,  a  rate  diat 
was  twice  that  of  elderty  persons  living 
in  the  community  (Ex.  6-14).  The  aaae 
document  stated  that  CDC  had  found 
that  the  increased  risk  tat  nursing  home 
employees  was  three  times  higbn  dian 
the  rate  expected  for  erapk>5red  adults  of. 
similar  age,  race,  and  sex  K«»mpl«»«  of 
employees  in  long-term  case  facilities 
who  may  have  occupational  expoeure 
include,  but  are  not  limited  to, 
registered  nutses,  linawaed  practical   . 
nurses,  nursing  assistants,  and  auxiliMy 
peEsoimel.  OSHA  has  not  included 
other  loBg-term  care  facilitifls'widar  the 
scope  (rf  the  standard.  The  i*^ibii  j 
requests  comment  and  supporting  data 
on  whether  it  is  ap|vopriata  to  expmuA 
the  scope  of  the  standard  to  include 
other  long-term  care  facilities  that  m^ 
provide  health  care  or  other  servioas  to 
individuals  who  may  be  at  an  incraaaad 
risk  of  developing  infectious  TB, 
thereby  presenting  a  potential  source  of 
exposure  to  emploj^ees  vrorking  in  dK>se 
fKdlities.  An  example  of  another  long- 
term  care  fecility  is  a  psychiatric 
lK»pital. 

Paragraph  (aXS)  covers  occupational 
exposure  occurring  in  correctional 
facilities  and  other  facilities  diat  house 
iiunates  or  detainees.  Facilities  such  as 
prisons,  jails  and  detaiiunent  centers ' 
operated  by  the  Inunigration  and 
Naturalization  Service  (INS)  would  be 
included  in  the  scope  of  the  standard. 
The  CDC  considers  TB  to  be  a  "major" 
problem  in  correcUcHial  institutions, 
with  cases  occurring  at  a  fi^uency 
three  times  that  of  the  general 
population  (Ex.  7-25).  In  addition  to  a 
number  of  outbreaks  that  have  occurred, 
the  ovraall  incidence  of  tub«culosis  in 
the  prison  population  is  increasing.  This 
can  be  attributed  to,  (1)  the  over- 
representation  of  populations  at  high 
risk  for  TB  in  prisons  and  jails,  and  (2) 
environmental  factors  that  promote  the 
transmission  of  TB.  Compared  to  the 
genoal  population,  iiunates  have  a 
higher  {wevalence  of  TB  infection.  The 
population  of  correctional  fecilities  is 
also  characterized  as  having  a  high 
prevalence  of  individuals  with  HTV 
infection  and  intravenous  drug  users, 
fectors  that  place  these  inmates  at  a 
higher  risk  of  developing  active  TB.  In 
addition,  many  prisons  and  jails  are  old. 
ovooowded,  and  have  inadequate 
ventilation.  Inmates  may  be  moved 
frequentiy  within  a  fecility  and  between 
facilities,  increasing  the  number  of 
persons,  both  iiunates  and  employees, 
exposed  to  an  infected  individual  and 
making  ccmtact  tracing  difficult 
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Medical  records  and  treatment 
infbnnation  may  not  follow  the  inmate 
in  a  timely  manner,  which  may,  in  turn, 
lead  to  inadequate  drug  therapy. 

Detention  facilities,  such  as  tnose 
operated  by  the  INS,  may  house  persons 
who  are  nr.tering  this  country  from 
coimtries  w  ith  a  prevalence  of  TB  many 
times  that  of  the  U.S.  population  (Ex.  6- 
26).  In  addition,  there  may  be  a 
tubetantial  number  of  individuals  in 
these  facilities  currently  awaiting 
deportation  who  have  an  additional 
increased  risk  of  TB  because  they  have 
been  previously  incarcerated  in 
correctional  institutions.  In  1995,  CDC 
reported  that  approximately  36%  of  the 
total  reported  cases  of  active  TB  were 
among  the  foreign-bom  (Ex.  6-34).  This 
marks  a  63%  increase  since  1986.  In 
addition,  among  those  persons  whose 
records  contained  infbnnation  on  date 
of  arrival  to  the  U.S.,  approximately 
30%  developed  active  TB  within  one 
year  of  entering  the  country  and 
approximately  53%  developed  active 
TB  within  5  years  of  entering  the 
country.  Employees  who  may  have 
occupational  exposure  in  these  facilities 
include,  but  are  not  limited  to, 
correctional  ofBcers.  physicians, 
dentists,  nurses,  and  other  heelth  care 
workers. 

Paragraph  (8)(4)  covers  occupational 
exposure  occurring  in  hospices.  CDC 
identified  hospices  as  one  of  the 
inpatient  health  care  facilities  to  which 
its  1994  TB  guidelines  apply.  CDC's 
Guidelines  recommend  that  individuals 
with  suspected  or  confirmed  infectious 
TB  be  managed  in  the  same  manner 
using  similar  methods  of  infection 
control  as  recommended  for  hospitals. 
Hospices  serve  the  same  high-risk 
populations  that  hospitals  serve.  In 
addition,  individuals  receiving  hospice 
care  may  be  at  increased  risk  for 
tuberculosis  if  they  are  members  of  a 
high  risk  group,  which  includes  groups 
whose  members  have  a  medical 
condition  that  increases  the  likelihood 
of  developing  active  tuberculosis  (e.g., 
HTV  disease,  end  stage  renal  disease, 
certain  carcinomas).  Employees  who 
may  have  occupational  exposure 
include,  but  are  not  limited  to, 
physicians,  nurses,  aides,  social 
wonrkers,  and  other  heelth  care  workers. 

Occupational  exposure  occurring  in 
shelters  for  the  homeless  is  covered 
under  paragraph  (a)(5).  Residents  of 
shelters  for  the  homeless  comprise  a 
population  that  is  also  at  increased  risk 
for  tuberoilosis.  Members  of  this 
population  are  more  likely  to  have  risk 
factors  that  are  associated  with  TB  than 
the  general  population  although  the 
exact  prevalence  of  TB  in  this 
population  is  unknown.  The  data 


quoted  in  CDC's  1992  document 
"Prevention  and  Control  of  Tuberculosis 
Among  Homeless  Persons-"  indicated  a 
prevalence  of  clinically  active 
tuberculosis  among  homeless  adults 
ranging  from  1.6%  to  6.8%  (Ex.  6-15). 
The  prevalence  of  latent  tuberculosis 
ranged  from  18%  to  51%  and  there  was 
a  point  prevalence  of  active  TB  of  968 
caMs/100,000  homeless  adults  (Ex.  6- 
15).  Similar  to  the  population  in 
correctional  facilities,  residents  of 
homeless  shelters  have  a  high 
prevalence  of  HIV  infection  and 
intravenous  drug  use,  factors  that 
increase  the  likelihood  that  their 
infiactions  will  progress  to  active  TB.  In 
addition,  environmental  factors  such  as 
overcrowding  and  poor  ventilation 
promote  the  transmission  of  disease. 
Examples  of  employees  who  may  have 
occupational  exposure  include,  but  are 
not  Ignited  to,  intake  woriwrs  and 
health  care  workers  who  have  contact 
with  residents  of  homeless  shelters. 

Paragraph  (a)(6)  covers  occupational 
exposure  occurring  in  facilities  that 
provide  treetment  for  drug  abuse.  Based 
on  tuberculin  skin  testing  reported  in 
1993, 13.3%  of  the  clients  of  drug 
treatment  facilities  had  evidence  of  TB 
infection  (Ex.6-8).  Many  of  these 
persons  have  a  history  of  intravenous- 
drug  use  and  either  have  or  are  at  risk 
for  HTV  infection.  These  persons  are  at 
increased  risk  for  developing  active  TB 
and  transmitting  the  disease  to  others. 
Many  of  these  individuals  may 
discontinue  treatment  prematurely  even 
if  they  are  diagnosed  and  started  on 
efiective  drug  treatment  In  addition,  the 
CDC  reported  that  studies  in  some  areas 
have  shown  that  over  20%  of  selected 
inner  city  intravenous  drug  user 
populations  have  tuberculous  infiaction 
(Ex.  3-37).  The  CDC  thus  concluded 
that  drug  center  clients  and  staff  are  at 
risk  of  becoming  infected.  Employees  in 
drug  treatment  facilities  who  may  have 
occupational  exposure  include,  but  are 
not  limited  to,  counselors,  nurses, 
physicians  and  other  staff. 

Woric  settings  where  occupational 
exposure  occurs  as  a  result  of  the 
performance  of  high-hazard  procedures, 
which,  for  the  purposes  of  this  standard, 
are  certain  procedures  performed  on 
individuals  with  suspected  or 
confirmed  infectious  TB,  are  also 
covered  under  the  scope  of  the  standard 
as  stated  luider  paragraph  (a)(7).  High- 
hazard  procedures  are  procedures  that 
are  cough-inducing  or  aerosol- 
generating  that  are  likely  to  result  in 
droplet  nuclei  being  expelled  into  the 
air.  A  definition  and  discussion  of  high- 
hazard  procedures  can  be  found  under 
paragraph  (j).  Definitions,  of  this 
Summary  and  Explanation.  Health  care 


woricers  and  other  employees  who  are 
either  performing  or  assisting  with  these 
procedures  or  are  in  the  general  vicinity 
are  at  an  increased  risk  of  inhaling 
droplet  nuclei  and  therefore  have 
occupational  exposure.  The  1994  CDC 
guidelines  recommend  in  Section  G, 
"Cough-Inducing  and  Aerosol- 
Generating  Procedures"  that  special 
precautions  be  taken  when  these 
procedures  are  performed  (Ex.  4B). 
Health  care  workers,  such  as  physicians, 
nurses,  technicians  and  others  who 
perform  or  assist  in  the  performance  of 
high-hazard  procedures  have 
occupational  exposure.  Other 
employees  who  may  be  in  the  nxnn  or 
area  when  such  procedures  are 
performed  would  be  expected  to  hafve 
occupational  exposure  as  well. 

Paragraph  (a)(S)  applies  to 
occupational  exposure  that  occurs  in 
laboratories  that  handle  specimens  that 
may  contain  M.  tuberculosis,  process  or 
maintain  those  specimens  or  the 
resulting  cultures,  or  perform  any 
related  activity  that  may  result  in  the 
aerosolization  of  M.  tuberculosis.  M. 
tuberculosis  is  a  proven  hazard  to 
laboratory  {>ersonnel  (Exs.  7-68,  7-72, 
7-142,  7-143).  Aerosols  present  the 
greatest  hazard  in  laboratories.  Tubercle 
bacilli  may  be  present  in  sputum,  gastric 
lavage  fluids,  cerebrospinal  fluid,  urine, 
and  in  lesions  from  a  variety  of  tissues. 
In  addition,  the  bacilli  are  grown  in 
culture  to  increase  their  concentration 
beyond  what  would  normaUy  be  found 
in  the  sample  for  purposes  of 
identification  and  susceptibility  testing. 
The  bacilli  may  survive  in  heat-fixed 
smears  and  may  be  aerosolized  in  the 
preparation  of  frozen  sections  and 
during  manipulation  of  liquid  cultures. 
CDC/NIH's  manual  "Biosafety  in 
Microbiological  and  Biomedical 
Laboratories"  recommends  Biosafety 
Level  2  or  3  for  such  laboratories 
depending  on  the  procedures  being 
performed  (Ex.  7-72).  Employees  who 
may  have  occupational  exposiue 
include  a  wide  variety  of  laboratorians. 
Examples  include,  but  are  not  limited 
to,  medical  technologists,  laboratory 
technicians,  physicians,  and  research 
scientists. 

Occupational  exposure  incurred  by 
temporary  or  contract  employees  is  also 
covered  under  the  Scope  to  the  extent 
that  the  occupational  exposure  occurs  in 
one  of  the  work  settings  listed  under 
paragraphs  (aKl)  through  (a)(8).  For 
example,  if  a  nurse  working  for  a 
temporary  employment  service  were 
hired  by  a  hospital  to  work  on  a  TB 
ward,  that  temporary  nurse  would  be 
covered  under  the  scope  of  the  standard. 
Physicians  who  are  employees  (e.g..  of 
an  independent  corporation)  yet  who 
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practice  and  are  exposed  in  a  covered 
facility,  such  as  a  hospital,  are  also 
covered  by  the  standard.  Similarly,  in 
any  of  the  work  settings  listed  under 
paragraph  (a)(1),  temporary  or  contract 
personnel  who  incur  occupational 
exposure  to  TB  as  a  result  of  their 
temporary  or  contract  work  would  be 
covered  by  the  standard.  The 
occupational  exposure  experienced  by 
these  employees  would  be  expected  to 
be  similar  to  that  of  other  employees 
performing  the  same  tasks  and 
procedures  in  the  work  setting  that  has 
contracted  for  their  services.  A  note  has 
been  added  to  the  proposed  standard  to 
make  clear  that  these  types  of 
employees  are  covered  under  the  scope. 

This  note  also  clarifies  that  repair, 
replacement,  or  maintenance  persoimel, 
working  in  any  of  the  work  settings 
covered  under  paragraphs  (a)(1)  through 
(a)(8),  who  service  air  systems  or 
eqmpment  or  who  renovate,  repair  or  . 
maintain  areas  of  buildings  that  may 
reasonably  be  anticipated  to  contain 
aerosolized  M.  tuberculosis  are  also 
covered  under  the  scope  of  the  standard. 
The  standard  requires  the  use  of 
engineering  controls,  such  as  isolation 
rooms,  to  reduce  the  concentration  of 
droplet  nuclei  and  therefore  reduce  the 
likelihood  of  TB  infection  and 
subsequent  illness.  The  ventilation 
systems  that  exhaust  air  firom  isolation 
rooms  may  reasonably  be  anticipated  to 
contain  aerosolized  M.  tuberculosis. 
Maintenance  and  other  workers  who  are 
responsible  for  the  servicing  and  repair 
of  ventilation  systems  that  handle  air 
that  may  contain  aerosolized  M. 
tuberculosis  are  at  risk  for  occupational 
exposure  when,  as  the  resiUt  of 
performing  their  duties,  they  are 
exposed  to  TB  contaminated  air  moving 
through  the  ventilation  system. 
Examples  of  employees  who  may  have 
occupational  exposure  include  heating, 
ventilation,  and  air  conditioning 
(HVAC)  maintenance  personnel. 

In  addition,  there  may  be  employees 
who  are  responsible  for  renovating, 
repairing,  or  maintaining  areas  of 
buildings  where  exposure  to  aerosolized 
M.  tuberculosis  may  occur  other  than 
those  associated  with  the  ventilation 
systems.  Maintenance  staff  who  need  to 
repair  fixtiues  in  an  isolation  room,  or 
contractor  personnel  hired  to  provide 
housekeeping  in  isolation  rooms  or 
areas,  are  examples  of  such  employees 
who  would  also  be  covered  under  the 
standard.  OSHA  expects  that  such 
exposures  would  occur  only  rarely.  In 
many  circumstances,  minor  non- 
emergency maintenance  activities  could 
be  performed  by  health  care  personnel 
required  to  enter  the  isofation  rooms  or 
areas  for  other  reasons,  such  as  to  care 


for  a  patient.  However,  there  may  be 
activities  that  necessitate  the  expertise 
of  certain  maintenance  employees 
which  could  place  those  employees  at 
risk  of  occupational  exposure.  Those 
employees  would  therefore  be  covered 
under  the  scope  of  the  standard. 

Paragraph  (a)(9)  applies  to 
occupational  exposure  occurring  during 
the  provision  of  social  work,  social 
welfare  services,  teaching,  law 
enforcement  or  legal  services,  where  the 
services  are  provided  in  the  facilities 
included  in  paragraphs  (a)(1)  through 
(a)(8),  or  in  residences,  to  individuals   . 
who  are  in  AFB  isolation,  or  are 
segregated  or  otherwise  confined  due  to 
having  suspected  or  confirmed 
infectious  tuberculosis.  This  paragraph 
is  intended  to  cover  those  types  of 
employees  who  mustprovide  services  to 
individuals  who  have  been  identified 
beforehand  as  having  suspected  or 
confirmed  infectious  tuberculosis  and 
who  have  either  been  isolated  or 
segregated  in  isolation  rooms  or  areas  or 
have  been  confined  in  their  homes.  For 
example,  certain  social  workers  may 
need  to  enter  AFB  isolation  rooms  or 
areas  or  visit  homes  of  people  who  have 
suspected  or  confirmed  infectious 
tuberculosis  for  the  purposes  of 
collecting  information  or  providing 
discharge  plaiming.  While  OSHA 
believes  that  it  would  be  preferable  to 
collect  such  information  over  the 
telephone  in  order  to  prevent 
occupational  exposure,  the  Agency 
realizes  that  there  may  be  situations 
where  direct  contact  with  these  isolated 
or  confined  individuals  may  be 
necessary.  In  these  limited  situations, 
these  employees  would  be  covered 
imder  the  scope  of  the  standard.  There 
may  also  be  situations  where  teachers 
may  be  providing  tutoring  to 
individuals  isolated  with  suspected  or 
confirmed  infectious  tuberculosis. 
Again,  OSHA  believes  that  such 
situations  would  be  limited  and  that 
most  educational  instruction  could  be 
delayed  until  an  individual  was 
determined  to  be  noninfectious. 
However,  where  teachers  must  provide 
instruction  to  individuals  identified  as 
having  suspected  or  confirmed 
infectious  TB,  those  teachers  would  be 
covered  under  the  scope  of  the  standard. 
In  addition,  certain  law  enforcement 
officers  might  have  to  be  in  contact  with 
individuals  who  have  been  identified  as 
having  suspected  or  confirmed 
infectious  tuberculosis.  For  example, 
they  may  have  to  transfer  such  an 
individual  faom  a  correctional  or 
detainment  facility  to  a  hospital  for 
diagnosis  or  treatment  Because  these 
workers  must  be  in  direct  contact  with 


the  individual  during  transport,  perhaps 
for  long  periods  of  time  and  probably  in 
an  enclosed  vehicle,  such  employees 
could  inciir  significant  occupational 
exposure.  Paragraph  (a)(9)  would  assiue 
that  such  employees  would  be  covered 
luider  the  standard.  Similarly,  there  may 
be  occasions  where  attorneys  must 
consult  with  clients  or  inmates  who 
have  been  isolated  or  segregated  because 
they  have  been  identified  as  having 
suspected  or  confirmed  infectious 
tuberculosis.  Such  attorneys  would  be 
covered  imder  the  standard  in  the 
limited  situations  where  these 
consultations  cannot  be  done  by  phone 
or  delayed  until  the  individual  has  been 
detwmined  to  be  noninfectious.  Under 
paragraph  (a)(9),  OSHA  has  specified 
certain  employee  groups  that  it  believes 
would  have  to  enter  AFB  isolation 
rooms  or  areas  or  homes  where 
individuals  are  confined  due  to 
suspected  or  confirmed  infectious  TB, 
in  order  to  provide  services  which  may 
result  in  occupational  exposure.  OSHA 
requests  comments  and  data  as  to 
whethw  there  are  other  employee 
groups  that  may  incur  occupational 
exposure  and  thus  need  protection 
under  this  paragraph. 

Paragraph  (alflO)  applies  to 
occupational  exposure  occurring  during 
the  provision  of  emei^gency  medical 
services,  home  health  care,  and  home- 
based  hospice  care.  Emergency  medical 
service  employees  may  provide 
emergency  treatment  and  transportation 
for  individuals  with  suspected  or 
confirmed  tuberculosis.  For  example,  in 
addition  to  serving  the  same  high-risk 
client  population  as  hospitals, 
emergency  medical  services  are  often 
used  to  transport  individuals  who  have 
been  identified  as  having  either 
suspected  or  confirmed  infectious 
tuberculosis  from  a  facility  with 
inadequate  isofation  capabilities  to 
another  facility  better  equipped  to 
isolate  these  individuals.  Proximity  to 
the  patient  and  time  spent  within  an 
ambulance  or  other  emergency  vehicle 
affects  the  likelihood  of  occupational 
exposure  as  the  result  of  breathing 
droplet  nuclei  generated  when  the 
patient  coughs  or  speaks.  Examples  of 
employees  who  may  have  occupational 
exposure  include  but  are  not  limited  to 
emergency  medical  technicians, 
paramedics,  and,  in  some  localities,  fire 
fighters. 

The  1994  CDC  guidelines  identify 
health  care  workers  who  provide 
medical  services  in  the  homes  of 
patients  with  suspected  or  confirmed 
infectious  tuberculosis  as  being  at  risk 
and  recommend  precautions  to  be  used 
in  these  settings  (Ex.  4B).  Employees 
who  provide  home-based  care  serve  a 
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client  population  similar  to  that  of 
hospitals  (e.g.,  individuals  who  may  be 
immunocompromised).  Employees  such 
as  nurses  and  aides  who  provide  care  to 
these  individuals  would  be  expected  to 
have  occupational  exposure. 

OSHA  is  also  proposing  that  certain 
limited  construction  activities  be 
included  under  the  scope  of  the 
standard;  however,  the  Agency  believes 
that  the  proposed  standard  would  have 
little  impact  on  this  sector.  The  standard 
would  apply  to  construction  operations 
occurring  in  the  work  settings  covered 
by  the  scope  of  the  standard  where  there 
is  a  reasonable  anticipation  of  exposure 
to  aerosolized  M.  tuberculosis,  e.g., 
while  rebuilding  an  HVAC  system  that 
would  connect  to  an  existing  one  that  is 
in  use.  The  standard  is  not  intended  to 
cover  employees  involved  in  other 
construction  operations  where  they 
would  not  have  occupational  exposiire 
to  air  which  may  reasonably  be 
anticipated  to  contain  aerosolized  M. 
tuberculosis  (e.g.,  a  crane  operator 
constructing  a  new  wing  of  a  hospital). 
The  standard  would  apply  only  to 
construction  employees  who  would 
incur  occupational  exposure  to 
tuberculosis.  Such  a  case  might  arise 
during  maintenance  operations  on  an  air 
system  that  carries  air  that  may 
reasonably  be  anticipated  to  contain 
aerosolized  M.  tuberculosis  or  during 
renovation,  repair,  or  alteration  of  areas 
of  buildings  that  may  reasonably  be 
anticipated  to  contain  aerosolized  M. 
tuberculosis.  The  probability  of 
exposure  to  M.  tuberculosis  diuing  these 
activities  may  be  high  and  it  is 
necessary,  therefore,  for  employees 
performing  the  work  to  wear  respirators, 
receive  medical  surveillance  and  be 
protected  by  the  other  provisions  of  the 
proposed  TB  standard.  Employees  of 
such  contractors  are  subject  to  the  same 
levels  of  TB  exposure  and  need  the 
same  protection  as  other  exposed 
employees.  Therefore.  OSHA  proposes 
to  cover  these  employees  under  the  TB 
standard  and  has  included  construction 
within  the  standard's  scope. 

Thus,  although  the  impact  of  the 
standard  will  be  limited,  OSHA  believes 
that  construction  should  not  be 
exempted  from  the  proposed  standard. 
OSHA  believes  that  a  loophole  would  be 
opened  in  the  enforcement  of  the 
standard  if  construction  were  exempted. 
The  distinction  between  maintenance 
and  construction  is  often  an  ambiguous 
one.  If  construction  were  excluded, 
contractors,  such  as  HVAC  contractors, 
might  argue  that  their  vfoik  is 
"construction"  and  that  they  are  not 
covered  by  the  standard.  By  covering 
construction,  this  ambiguity  does  not 
arise.  This  approach  is  consistent  with 


that  taken  in  other  standards  (e.g., 
Ethylene  Oxide,  29  CFR  1910.1047; 
Benzene,  29  CFR  1910.1028). 

Several  of  the  sectors  covered  by  the 
proposed  standard  may  be  utilizing 
volunteers  for  assistance  in  the 
workplace.  Under  the  OSH  Act,  OSHA 
is  mandated  to  protect  employees 
against  workplace  hazards. 
Consequently,  volunteers  are  not 
covered  by  OSHA  standards  because 
they  are  not  employees.  However, 
employers  should  be  aware  that  simply 
labelirig  a  person  as  a  volimteer  is  not 
determinative  of  whether  an  employer/ 
employee  relationship  exists,  if  the 
person  is  compensated  for  his  or  her 
services.  Some  states  or  localities  may 
decide  to  extend  the  protections  of 
OSHA  standards  to  volunteers; 
however,  such  action  is  the  independent 
decision  of  these  jurisdictions  and  is  not 
a  requirement  of  the  OSH  Act. 

In  addition,  the  proposed  standard 
applies  in  situations  when  an  employer 
has  part-time  employees,  or  where 
employees  of  other  employers  are 
working  in  a  covered  facility.  These 
employees  are  covered  by  the  standard 
in  the  same  manner  as  other  employees 
who  have  occupational  exposure  to 
tuberculosis.  For  example,  they  would 
be  provided  with  the  same  protections 
as  full-time  on-site  employees,  such  as 
being  included  in  the  exposure 
determination,  being  trained,  being 
provided  with  medical  surveillance,  and 
being  issued  respiratory  protection  if 
necessary.  With  regard  to  employers 
who  provide  employees  to  other 
employers  (e.g.,  personnel  providers, 
temporary  help  agencies,  nurse 
registries),  a  shared  responsibility  for 
worker  protection  exists  between  the 
provider  and  the  client  or  "host" 
employer.  The  safety  and  health  rights 
of  temporary  or  "leased"  or  contracted 
employees  are  the  same  as  the  rights  of 
those  who  are  employed  directly  by  the 
host  employer.  The  host  employer  is 
generally  responsible  for  safety  and 
health  measures  taken  to  address 
hazards  that  are  an  integral  part  of  the 
workplace  the  host  employer  controls. 
Where  other  employers  are  involved, 
contractors  or  other  "providers,"  a  joint 
employer-employee  relationship  may 
exist  in  which  both  (or  more)  employers 
share  responsibility  for  the  safety  and 
health  of  the  employees.  OSHA's 
concern  is  to  assure  that  workers  receive 
fiill  protection  under  this  standard.  Who 
provides  which  protections  to  the 
various  employees  may  be  specified  as 
a  matter  of  contract  or  employment 
agreement  existing  between  me  client/ 
host  and  the  contractor/provider.  In  a 
t]rpical  arrangement,  for  example,  the 
provider  employer  might  provide  the 


generic  training  required  by  the 
standard  and  assure  that  proper  follow- 
up  medical  evaluation  occurs  after  an 
exposure  incident.  Host  employers 
would  typically  control  potential 
exposure  conditions  and  fulfill  other 
requirements  of  the  standard,  such  as 
site-specific  training  and  respiratory 
protection. 

While  the  proposed  standard  covers  a 
number  of  different  work  settings,  as 
described  above,  OSHA  recognizes  that 
many  different  types  of  activities  occur 
in  these  different  settings.  Thus,  not  all 
provisions  of  the  proposed  standard 
would  %pply  in  each  work  setting.  The 
provisions  that  are  required  will  vary  to 
some  degree,  depending  on  the  type  of 
activities  done  in  t^e  work  settii^.  In 
order  to  give  employers  guidance  as  to 
what  provisions  would  be  applicable  in 
their  work  setting,  OSHA  has  developed 
a  series  of  charts  of  the  requirements 
that  are  most  likely  to  be  applicable  for 
the  affected  industries. 

The  following  chdtts  outline 
provisions  that  would  be  required  for 
employers  covered  under  the  scope  of 
the  proposed  TB  standard.  [Employers 
who  qualify  for  the  limited  program  as 
outlined  under  Paragraph  (b). 
Application,  should  consult  Appendix 
A  for  applicable  provisions.)  The  charts 
are  categorized  either  by  the  types  of 
infection  control  activities  that  may  be 
common  among  different  work  settings 
(e.g..  early  identification  and  transfer  of 
individuals  with  suspected  or 
confirmed  infectious  TB)  or  by  a 
particular  occupational  work  group 
(e.g.,  emergency  medical  services,  home 
health  care).  These  charts  are  designed 
to  give  employers  a  guide  to  the 
regulatory  text  by  outlining  the 
provisions  of  the  proposed  standard  that 
are  applicable  for  various  types  of  work 
settings.  These  charts  summarize  the 
general  responsibilities  of  a  particular 
required  provisioQ.  The  regulatory  text 
should  be  consulted  for  more  specific 
details  on  particular  provisions. 

In  addition,  it  should  also  be  kept  in 
mind  that  even  though  these  charts  are 
categorized  by  the  type  of  activities 
occurring  at  a  worksite,  the  categories 
do  not  necessarily  always  follow 
industry  lines  (i.e.,  an  employer  under 
a  specific  industry  sector  may  not 
always  foil  under  a  particular  category 
outlined  in  the  following  charts).  The 
charts  are  not  designed  to  serve  as  a 
stand  alone  check  list  for  any  one 
industry  sector.  Due  to  the  varying 
activities  that  may  take  place  in  work 
settings  encompassed  by  an  industry 
sector,  the  charts  may  not  account  for 
every  applicable  provision  in  every 
work  setting.  The  charts  are  intended  to 
provide  general  guidance  as  to  what 
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OSHA  anticipates  to  be  applicable 
provisions,  llierefore,  it  is  important 
that  employere  evaluate  the  types  of 
activities  ocd^rring  in  settings  when 
their  employees  work  to  determine 
which  of  the  provisions  of  the  proposed 
standard  wotdd  be  applicable.  In  order 
to  give  employers  guidance,  OSHA  has 
listed  some  of  the  types  of  industry 
sectors  that  the  Agency  assiunes  are 
likely  to  Call  imder  a  patticuiar  category, 
given  OSHA's  current  understanding  of 
die  activities  commonly  occurring  in 
these  work  settings. 

OSHA  requests  comments  on  these 
assumptions  and  on  the  charts,  and 
particularly,  on  how  the  charts  can  be 
made  more  user  friendly  and  be  better 
wganized  to  help  serve  as  a  guide  for 
employers  trying  to  comply  with  the 
standard.  The  following  charts  are 
included:  ... 

Chart  1:  What  Would  Be  Required  in 
Work  Settings  Where  Individiials 
%vith  Suspected  or  Confirmed 
Infectious  TB  are  Admitted  or 
Provided  Medical  Services? 


C3tart  2:  What  Would  Be  Reqmred  in 
Work  Settings  Where  Early 
Identification  and  Transfer 
Procedures  an  Used  for  Individuals 
with  Suspected  or  Confirmed 
Infectious  TB? 

Chart  3:  What  Would  Be  Reqtiired  for 
Employers  with  Employees  Who 
Provi<te  Services  to  Individuab 
Who  Have  Been  Isolated  or 
Otherwise  Confined  Due  to  Having 
Suspected  or  Confirmed  Infectious 
TB  or  Who  Work  in  Areas  Where 
the  Air  Has  Been  Identified  As 
Raasonably  Anticipated  to  Contain 
Aerosolized  M.  tuberculosis? 

Oiart  4:  What  Would  Be  Required  for 
Home  Health  Care  and  Home-Based 
Hospice  Care? 

Chart  5:  What  Would  Be  Required  for 
Emergency  Medical  Services? 

Chart  6:  What  Would  Be  Required  for 
Clinical  and  Research  Laboratories? 

Chart  7:  What  Would  Be  Required  for 
Personnel  Services? 

Chart  1 :  What  Would  Be  Required  in 
Work  Settings  Mtere  Individuals 


with  Suapectad  or  Confirmed 
Infectious  TB  Are  Admitted  or 
Provided  Medical  Serrices? 

OSHA  anticipates  that  Hospitals  wrill 
be  the  primary  type  of  facility  falling 
imder  this  category.  In  general, 
individuals  requiring  isolation  ua 
transfiarred  to  hospitels  that  have 
isolation  c^Mknlities.  In  addition, 
medical  services  such  as  diagnostic 
testing  for  evaluating  TB  disease  are 
performed  in  a  hospital  setting.  This 
category  also  covers  work  settings  where 
high-hazard  procedures  are  performed, 
e.g.,  medical  examiaers'  offices. 
(Laboratcxies  are  covered  in  a  later 
chart).  However,  there  may  be  other 
work  settings  such  as  oorrectioBal 
facilities  or  long-term  care  facilities  for 
the  elderiy  that  provide  isolation  or 
perform  high-hazard  procedures  on 
individuals  with  suspected  or 
confirmed  infectious  TB.  In  these  cases, 
employers  at  these  facilities  would  be 
required  to  comply  with  the  provisions 
outlined  in  this  chart. 


Wtiat  Would  Be  Requiied  in  Work  Settings  Where  Individuals  Wrth  Suspected  or  Confirmed  Infectious  TB  Are  Admitted  or  Provided  Medfcal 

Services? 


(c)  Eifiosure  Control  ... 

(c)(1)  Exposure  Determination 

(c)(2)(0  Written  Exposure  Control  Plan  InchKing: 

(A)  Ihe  exposure  determination 

(B)  procedures  lor  providing  information  to  occupaiionaly  exposed  employees  about  Individuals  witti  suspected  or  confirmed  infec- 
tious TB  or  air  that  may  reasonably  be  anticipeled  to  contain  aerosolized  M.  luberoufosw 

(C)  procedures  for  reporting  exposure  incidents 

(/k)  procedures  for  prompt  identification  of  individuais  with  suspected  or  confirmed  infectious  TB 

(B)  procedures  for  isolating  and  managing  ttie  care  of  individuals  with  suspected  or  confirmed  infectious  TB  (e.g.,  minimizing  ttw  time 
and  numtjer  of  employees  entering  an  isolation  room) 

(C)  a  list  of  high-hazard  procedures 

(D)  a  schedule  for  inspection,  maintenance,  and  performance  monitoring  of  engineering  controls 

(c)(2)(iv)  If  tt>e  employer  operates  an  onsite  laboratory,  the  plan  must  include  a  determination  as  to  whether  the  fadRy  should  operate  at 
Bios^ety  Level  2  or  3  containment  and  document  the  need  for  controlled  access,  anterooms,  sealed  windows,  directional  airflow,  meas- 
ures to  prevent  the  recirculation  of  lab  extiaust  air,  filtration  of  exhaust  air  and  thimble  exhaust  corvtections. 

(c)(2)(vi)  Document  the  number  of  confirmed  cases  of  TB  if  claiming  reduced  responsibilities  under  paragraph  (g)(3)(iii)(D) 

(c)(2)(vii)  The  exposure  control  plan  must  be: 

(A)  accessit)le 

(B)  reviewed  annually  and  updated  wt)enever  necessary 

(C)  available  for  copying  by  the  Assistant  Secretary  and  Director  upon  request 

(d)  Work  Practices  and  Engineering  Controls 

AN  provisions  of  paragraph  (d)  are  applicable 

(e)  Clinical  and  Research  Laboratories  »  * 

If  the  facility  operates  an  onsite  latxxatory,  the  addlttonal  provisions  under  paragraph  (e)  must  be  followed  (See  Chart  6  for  Ciinicai  and 
Research  Laboratories) 

(f)  Respiratory  Protection  ^  ■  ■-       . 

(Q(1)(i)  Provide  respirators  to  employees  who: 

(A)  enter  isolation  rooms  or  areas  in  use  for  TB  isolation 

(B)  are  present  during  the  perfonnance  of  procedures  or  services  for  an  individual  with  suspected  or  oonfinned  infectious  TB  «^  is 
not  masked 

(C)  transport  an  unmasked  individual  with  suspected  or  confirmed  infectious  TB  within  the  facility 

(D)  repair,  replace,  or  maintain  air  systems  or  equipment  that  rrwy  reasonably  be  anticipated  to  contain  aerosolized  M.  (ubercutosts 

(E)  work  in  an  area  wtwre  an  unmasked  individual  with  suspected  or  confirmed  infectkxis  TB  has  been  segregated  or  otheranse  corv 
fined 

(f)(1)(iii)  Provide  respirators  at  no  cost  and  assure  that  the  employee  uses  the  respirator  in  accordance  with  this  JlpiJui'd 

(f)(1)(iv)  Assure  that  the  employee  dons  the  respirator  before  entering  any  of  the  work  settings  or  performing  any  of  the  tasks  klentified  in 

paragraph  (0(1)0)  (A)  through  (E)  and  uses  it  until  leaving  the  work  setting  or  the  task  has  been  completed 
All  remaining  provisions  of  paragraph  (f)  are  applicable,  i.e.,  (f)(2)-(f)(8) 

(g)  Medk:al  Surveillance  *     ' 

All  proviskxis  of  paragraph  (g)  are  applicat)le  -jr. 

(h)  Communk:atkxi  of  Hazards  and  Training 
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What  WauU  Be  Required  in  Woik 


Where  IndMdueh  WWi  SiMpaolad  or  Conirmed  Infectious  TB  Are  Admitted  or  Provided  Medcal 
Services? 


(hHlM<)  Lebel  air  systems  that  may  reesonaMy  be  antidpaled  to  contain  aerosohzed  M.  tuberculosa  "ContsHnmated  Air    fleipw^ory  Pro- 
tection Required" 
(h)<1)0i)  It  the  employer  operates  an  onsite  laboratory,  label  dinical  and  research  laboratory  wastes  with  the  biohazwd  symbol 
(h)<2)(i)  PoSl  signs  at  entrances  to: 
(A)  isolation  rooms  or  areas 

(9  anas  where  procedures  or  services  are  beirtg  pertormed  on  an  indmMual  with  suspected  oir  confinned  Infectious  TB 
(C)  cMcal  and  raeearch  laboratories  where  AC  tutencutoais  is  present  if  the  employer  operates  «i  onsite  laboratory 
(h)(2)<i)  VanMale  isolation  rooms  or  areas  wecalsd  by  indlvidualB  wi»  suapeded  or  confirmed  infactious  TB.  in  aocoidance  with  Appendn 

C.  uniass  those  individuals  are  medteafiy  dstsnninsd  lo  be  nonMsclious 
(h)(2)<iii)  Signs  must  be  reedier  vistile  and  have  a  slop  sign  with  the  legend  "No  Admittance  Without  Weering  a  Type  N9S  or  More  Prolec- 

nve  nespmor^ 
(h)(2)(iv)  Signs  at  the  enUam^s  to  cMcal  or  research  tiboralories  (for  employsrs  who  operate  onsite  laboratories)  md  autopsy 

where  procedures  are  being  performed  that  may  generAe  aerosolized  ML  itiwrcutosrs 
(h)(3)  Information  and  Training 
AN  elements  are  appicable 
(i)  riecof  (keeping 

AM  recordkeeping  is  applicable 


Chaif  2:  What  Would  Be  Required  in  Work  Setting  Where  Early  Identification  and  Transfer  Procedures  Are  Used 
for  Individuals  With  Suspected  or  Confirmed  Infectious  TB  ? 
OSHA  anticipates  that  the  tjrpes  of  establishments  Calling  under  this  category  are  likely  to  be  long  term  care  ^ilities 
for  the  elderly,  correctional  fitcuities.  inunigration  detainment  facilities,  hospices,  homeless  shelters,  substance  abuse 
treatment  craters,  and  hospitals  that  do  not  admit  individuals  with  suspected  or  confirmed  infectious  TB.  In  these 
work  setti^s,  employers  mil  use  the  sims  and  symptoms  of  active  TB  as  well  as  any  other  available  information 
(e.flu.  tuberculin  skin  test  status)  to  identify  individuals  with  suspected  or  confirmed  infectious  TB.  These  individuals 
will  then  be  transferred  to  facilities  with  appropriate  isolation  capabilities.  Therefore,  facilities  that  transfer  do  not 
need  to  have  engineering  controls.  Temporary  engineering  controls  will  only  be  necessary  in  limited  situations  where 
tiansfiBr  cannot  be  accomplished  within  5  nours. 


What  Would  Be  Required  in  Wortt  Settings  Where  Early  Identification  and  Transfer  Procedures  Are  Used  for  IndMdute  With  Suspected  or 

Confinned  Infectious  TB? 


(^  Exposure  Conlral 

(c)(1)  Exposure  Defsrminlioii 

(c)(2)<l)  Written  Exposure  Contool  Plan  indudbig: 

(A)  the  exposure  determinalion 

(B)  procetftjras  lor  providmg  mfonnation  to  occupabonaly  SMpoasd  employees  about  indwiduaia  with  suspected  or  conlinnsd  infso- 
lious  TB  or  air  Viat  may  reasonably  tw  anticipated  to  contain  aaraeoized  ML  tubevoAwis 

(Q  procedures  (or  reporting  exposure  irxader^s 
(cM2)(i)  Employers  who  transfer  mdivKluals  wi«i  suspected  or  confirmed  inlsclious  TB  must  induds  in  the  ptwt  procedures  tor  pran^t 

idsniificaliun.  masldng  or  ssgpmdion.  and  transfer  o(  such  indMduds 
(c)(2)(vi)  Document  the  number  of  confinnad  caaea  of  TB  if  claiming  reduced  responsibilities  under  psray^ih  (g)(3Xii9(D) 
(c)(2Xvii')  The  exposure  control  plan  must  be: 

(A)  accessole 

(B)  reviewed  annualy  and  updatod  w»>snswsr  necessary 

(C)  available  tor  copying  by  the  Asaiatani  Secretary  and  Oiractor  upon  request 

(d)  Work  Practices  and  Engineering  Controls  *■ 

(d)(1)  Use  woric  practices  and  engxieering  coneois  to  eliminaie  or  minimize  emptoyee  exposure  to  M.  k/tercutoss 
(d)<2)  implsment  the  work  practices  in  the  Exposure  Control  Plwi 
idK3)  UsrMy  mdrviduato  witti  suipectad  or  confirmed  Infackous  TB  ant 
(i)  mask  or  segregate  the  indMdual  unH  kanalsr  can  be  accompKshed 

00  place  the  indMdual  in  temporary  isotainn  if  transfer  cannot  be  accomplished  within  5  hours  fcom  Ihs  time  of  irtt««*ra^^r' 
(d)(5)  Engineering  conkois  Oe..  nwga>ww  pressure,  dved  exhaust  or  HEPA  filtration,  eto.)  shal  be  used  when  tanvorary  isoMton  is  used 
(d)(g)  Provide  information  about  TB  hazards  to  ar^y  contractor  Mho  prqykles  temporary  or  contract  en^)toyees  wfw  wM  incur  occupation^ 
expoaure 
(f)Respirak: 
(»)(iMi) 

(A)sntera 
(E)  work  in  an 
fined  and  is 
(()(l)Oi)  Prawiits  latplrators  at  no  cost  and  assure  that  Iw  waptoyaa  ussa  the  respirator  in  accordance  with  this  standwd 
(t)(1)fiv)  Assure  thai  the  ernployee  dons  the  raapiralor  before  sntaring  the  work  setting  tnl  uses  It  until  leavtog  the  wortc  setting 
Al  remaining  provistons  of  paragraph  (f)  are  applicable.  Le.  (f)(2)Hf)(8) 
(g)  Msde^  SwveMwwe 

Al  proviatons  o<  paragraph  (g)  are  appficable 
(h)  Communicalton  of  HHprda  and  Training 

(hKIKi)  Label  air  ^^ams  iwl  may  raaaonably  be  anticiprted  to  contain  aeroaolized  ML  tubvaMosiB  "Contwninated  Air 

tecion  Requiracr  if  temporary  iaoMton  is  used 
(h)(2Xi)<A)  Post  signs  at  antiances  to  tamporary  aolation  rooms  or 
(h)(2)fa)  Ventitete  temporary  isolalton  reams  or  areas  vacated  by  ndwiduats  with  suspected  or  coninned  intecitous  TB  in  accordance  with 

Appsndn  C.  untess  those  indMduals  are  medkaly  detemnned  to  be  norwiecltous 
(h)<2)(iii)  Signs  ussd  tor  temporary  teoialon  must  be  raadiy  viairie  and  have  a  stop  sign  with  the  togend  "No  Admittwice  Without  Wearing 
a  Type  N96  or  More  PratsdiM  " — '-^-^ 


room  or  area 
where  an  unntaaked  indnndusf  wfih  suspected  or  confirmed  infectious  TB  has  been  segregated  or  otherwise  con- 
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What  WouU  Be  Required  in  Work  Settings  Where  Early  ktentification  and  Transfer  Procedures  Are  Ussd  tor  Indnridu^  With  Suapedsd  or 

Confinned  mtodtous  TB? 

(h)(3)  lnkxn«tioo  and  Trairwng 
All  elements  are  appiicabto 
(1)  Recordkeeping 

■  -- 

•   - 

Chart  3:  What  Would  Be  Required  for  Employers  With  Employees  Who  Provide  Services  to  Individuals  Isolated  or 
Otherwise  Confined  Due  to  Having  Suspected  or  Confirmed  Infectious  TB  or  Who  Work  in  Areas  Identified 
as  Reasonably  Anticipated  to  Contain  Aerosolized  M.  tuberculosis? 


OSHA  anticipates  that  the  type  of 
employees  falling  under  this  category 
will  be  workers  providing  social  worin 
services,  social  welfare  services, 
teeching,  law  enforcement  or  legal 
services  to  individuals  who  are  in 
isolation  or  confined  to  their  homes  due 
to  having  suspected  or  confirmed 


infiactious  TB.  Also  included  in  this 
category  are  maintenance  employees 
such  as  contract  HVAC  maintenance 
employees  who  work  on  air  systems  that 
have  been  identified  as  carrying  air  that 
may  reasonably  be  anticipated  to 
contain  aerosolized  M.  tuberculosis. 
Employers  in  these  situations  will  iK>t 


need  to  peifuim  early  identification 
procedures  since  the  identification  of 
individuals  with  suspected  or 
confirmed  infectious  TB  has  already 
been  accomplished.  Similariy.  ^ 
sjrstems  will  alreedy  be  labeled  as 
rymtaining  "C^ontamioatod  Air". 


What  Woufcj  Be  Required  tor  Emptoyers  wift  Emptoyees  Who  Provkts  Services  to  todivauals  liolated  or  Othenwss  Confinsd  Due  to  Havir« 
Suspected  or  Confirmed  Infsdtous  TB  or  Who  Work  in  Areas  kfsntified  as  Reesonsbly  Anicipated  to  Contain  Aeroadized  ML  kibereutoai^ 


or  confkmed  intofr' 


(^  Exposure  Corerol 

(c)(1)  Exposure  Determination 

(c)(2)(l)  Written  Exposure  Control  Plan  indudmg:  ^ 

(A)  ttte  exposure  determinalion 

(B)  procedures  tor  providing  intormation  to  occupaJonaiy  exposed  emptoyees  about  indiiriduali  wU\ 
ttous  TB  or  air  that  may  reasonably  be  anticipated  to  contain  aerosolized  M.  ftjberoulaais 

(C)  procedures  tor  reportaig  exposure  irxadents 
(^(2)(vii)  The  exposure  control  plan  must  be: 

(A)  accessUe 

(B)  reviewed  annually  and  updated  wrtienever  necessary 

(C)  availabte  for  copying  by  ttw  Assistant  Secretary  and  Director  upon  requsst 
(d)  Work  Practices  and  Engineering  Controls 

(d)(1 )  Use  work  practices  to  efiminate  or  minimize  emptoyee  exposure  to  ML  (tbsrcutaais 
(d)(2)  Implement  the  work  practices  in  ttw  Exposure  Control  Plan 

((^6)  Provide  informatian  atxwt  TB  hazards  to  any  cuiitiadui  «^  provides  temporary  or  corerad  emptoyees  wfw  wV  incur  occupational 
exposure 
(I)  Respiratory  Protection 

(l)(1)(>)  Provide  respirators  to  emptoyees  wfMK 
(A)  enter  isoiafion  rooms  or  areas 

(D)  repair,  replace  or  maifTtain  air  systems  or  equipment  V«t  may  reasonably  be  artkapalsd  to  contain  aerosofized  M.  tutorcUbss 
(F)  work  in  a  residence  wt>ere  an  Irxiividual  with  suspeded  or  confirmed  infectious  TB  is  known  to  t>e  present 

(f>(1)rM)  Provkte  respirators  at  no  cost  and  assure  that  the  emptoyee  uses  tfte  respirator  in  accordance  with  ttiis  standard 
(^iOlfiv)  Assure  tfiat  the  emptoyee  dons  the  respirator  before  entering  ttie  work  settirtg  and  uses  it  unH  Iseving  the  work  sstting 
Al  remaining  provisions  of  paragraph  (f)  are  appficabte,  i.e..  (f)(2) — (0(8) 
(a)  Medtod  SurveiMance 

^    AM  provisions  of  paragraph  (g)  are  appficabte  -  -^ 

(h)  Communication  of  Hazards  and  Training 
(h)(3)  InfortTurtxxi  and  Training 
Al  elements  are  applicabte 
(0 


recordkooping.  exospl  tor  engineering  controls  records,  is  appicabte 


Chart  4:  What  Would  Be  Required  for  Home  Health  Care  and  Home-Based  Hospice  Care? 


In  general,  most  of  the  provisions  of 
the  proposed  standard  would  be 
applicable  for  employers  providing 
home  health  care  or  home-based 
hospice  care.  However,  OSHA  realizes 
that  home  health  care  providers  do  not 
have  control  over  the  home 
environment  and  therefore,  the  standard 


would  not  require  these  employws  to 
provide  or  maintwin  engineering 
controls  in  the  homes  of  their  clients. 
OSHA  also  realizes  that  some 
individuals  with  infectious  TB  may  be 
sent  home  instead  of  being  admitted  to 
the  hospital;  OSHA  would  not  expect 
employers  to  transfer  such  individuals 


out  of  their  home.  However,  individuals 
with  suspected  or  confirmed  infectious 
TB  need  to  be  identified  so  that  home 
health  care  providers  can  take 
appropriate  precautions  to  protect 
themselves  while  in  the  home. 


What  WouU  Be  Required  tor  Home  Health  Care  and  Home-Based  Hospice  Care? 


(c)  Exposure  Control 

(c^(1)  Exposure  Determinatton 

((4(2)(i)  Written  Exposure  Conird  Plan  indudbig: 
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What  Would  B«  Required  tor  Home  Health  Care  mtd  Home-Based  Hoapice  Care? 


(A)  the  exposure  determination 

(B)  procedures  for  providing  information  to  occupationaUy  exposed  employees  about  individuals  vvith  suspected  or  confirmed  infec- 
tious IB  or  air  that  may  reasonably  be  anticipated  to  corrtain  aerosolized  M.  tuberculoeia 

(C)  procedures  for  reporting  exposure  incidents 

(c)(2)(v)  Employers  who  provide  home  health  care  or  home-based  hospice  care  must  include  procedures  tor  prompt  ID  of  individuals  with 
suspected  or  confirmed  infectious  TB,  procedures  for  minimizing  exposure  to  such  individuals,  a  list  of  high-hazard  procecfcires  per- 
formed, if  any,  and  procedures  for  delaying  elective  high-hazard  procedures  or  surgery  until  the  individual  is  noninfectious 

(c)(2)(vii)  The  exposure  control  plan  must  be: 

(A)  accessible 

(B)  reviewed  annually  and  updated  whenever  necessary 

(C)  available  for  copying  by  the  Assistar^  Secretary  arxJ  Director  upon  request 
(d)  Wort(  Practicas  and  Engineering  Controls 

(d)(1)  Use  wor1(  practices  to  eliminate  or  minimize  employee  exposure  to  M.  futarcutos<s 
(d)(2)  Implement  the  worV  practices  in  ttw  Exposure  Control  Plan 
(d)(3)  Identify  individuals  with  suspected  of  confirmed  infectious  TB 

(d)(6)  Provide  information  about  TB  hazards  to  any  contractor  who  provides  temporary  or  contract  employees  who  wHI  incur  occupational 
exposure  ' 


(Q 


Rwpiratory  Protection 
(»)(1Mi)Pro 


Provide  respirators  to  employees  who: 
(F)  work  in  a  residence  where  an  indnndual  with  suspected  or  confirmed  infectious  TB  is  known  to  be  present 
(l)(1)(ili)  ProvkJe  respir^ors  at  no  cost  and  assure  that  the  employee  uses  the  respirator  m  accordance  with  this  standard 
(Q(1)r>v)  Assure  that  the  emptoyee  dona  the  respirator  before  entering  the  work  setting  aod  uses  it  until  leaving  the  work  setting 
All  rerroining  provisions  of  paragraph  (f)  are  applicable.  i.e..  (f)(2)-<f)(8) 
(g)  Medical  Survetllance 

All  provisions  of  paragraph  (g)  are  applnable 
(h)  Communcatxx^  of  Hazards  arxf  Training 
(h)(3)  Information  arxJ  Training 

All  elements  are  applicable  except  those  related  to  the  use  of  engineering  controts 
(i)  Recordkeeping 

Al  recordkeeping,  except  tor  engineering  controls  records,  is  appMcable 


Chart  S:  What  Would  Be  Required  for  Emergency  Medical  Services? 

Similar  to  Home  Health  Can  or  Home-Based  Hospice  Clare,  employers  providing  emergency  medical  services  do 
not  have  control  over  many  of  the  work  settings  in  which  they  may  provide  services.  Thus,  OSHA  would  not  require 
these  employers  to  provide  or  maintain  engineering  controls.  In  addition,  while  these  types  of  employers  are  likely 
to  be  transfBrring  individuals  with  infectious  TB,  it  is  not  their  responsibility  to  initiate  tne  transfer  of  an  individual 
identified  as  having  suspected  or  confirmed  infectious  TB  to  a  CKiUty  with  appropriate  isolation  capabilities.  However, 
where  it  is  feasible  to  do  so,  such  individuals  need  to  be  identified  so  that  emergency  medical  service  employees 
can  take  precautions  to  protect  themselves. 


What  WouU  Be  Required  for  Emergency  IMedtoal  Services? 


(c)  Exposure  Control 

(c)(1)  Expoeure  Oelerminalton 

(c)(2)(i)  Written  Exposure  Control  Plan  including: 

(A)  the  exposure  de'  miinatton 

(B)  procedures  tor  providing  infomiation  to  oocupattonally  exposed  emptoyees  about  individuals  with  suspected  or  confirmed  infap- 
ttous  TB  or  air  that  may  reasonably  be  anticipated  to  contain  aerosolized  M.  tubercutosis 

(C)  procedures  tor  reporting  exposure  incklenis 
(c)(2)OII): 

(A)  Procedures  tor  prompt  identiftoatton  of  indMduals  wWt  suspected  or  confirmed  infectfous  TB 
(B)(4)  Procedure  or  poley  tor  using  property-fitted  masks  on  indivkJuals  with  suspected  or  confirmed  infecttous  TB 
(C)  A  list  of  high-hazard  procedures 
(c)(2)(viO  The  exposure  control  plan  must  be: 

(A)  accsssMe 

(B)  reviewed  annually  and  updated  whenever  necessary 

(C)  available  tor  copying  by  the  Assistant  Secretary  and  Director  upon  request 

(d)  Work  f*racttoea  arxf  Engineering  Controls 

(d)(1)  Use  work  practices  to  eliminate  or  minimize  emptoyee  exposure  to  M.  (ubercufbets 
(d)(2)  Implement  the  work  practnes  in  the  Exposure  Control  Plan 
(d)P)  klentily  individuals  with  suspected  or  confirmed  infectious  TB 

(d)(61  Provide  intormation  about  TB  hazards  to  any  contractor  who  provWes  temporary  or  contract  emptoyees  who  will  incur  occupational 
exposure 
(f)  Respiratory  Protectton 

(t)(1)(i)  Provtoe  respirators  to  emptoyees  who: 

(A)  enter  an  isolatton  room  or  area 

(B)  are  present  during  the  pertonnance  of  procedures  or  servtoes  for  an  indivkluai  with  suspected  or  confirmed  infecttous  TB  who  is 
not  masked 

(C)  transport  an  indhridual  with  suspected  or  confirmed  infecttous  TB  in  an  enctosed  vehkde  or  who  transport  an  unmasked  indivMual 
with  suspected  or  confirmed  infectious  TB  wrthin  the  facility 

(n  work  in  a  residerx*  where  an  irxlividtial  with  suspected  or  confirmed  infecttous  TB  is  known  to  be  present 
(f)(1)(iii)  ProvkJe  respirators  at  no  cost  and  assure  that  the  emptoyee  uses  the  respirator  in  accordance  with  this  standard 
(f)(1)(iv)  Assure  that  the  emptoyee  dons  the  respirator  before  entering  the  work  setting  and  uses  it  until  leaving  the  work  setting 


What  WouU  Be  Required  for  Emergency  Medtoal  Services? 


All  remaining  provistons  of  paragraph  (f)  are  applcable,  i.e..  (f)(2)-(f)(8) 
(g)  Medtoal  Surveillance 

All  provisions  of  paragraph  (g)  are  appltoabte 
(h)  Communication  of  Hazards  and  Training 

(h)(3)  Informatton  and  Training 

All  elements  are  appltoable  except  those  related  to  tfie  use  of  engineering  controls 
(0  Recordkeeping  '«.^ 

All  racordkeeping,°'«xeept  for  engineering  controls  records,  is  applicabto 


Chart  6:  What  Would  Be  Required  for  Clinical  and  Research  Laboratories? 

Employers  in  clinical  and  research  laboratories  that  handle  specimens  that  may  cont^n  M.  hiberculosis  or  process 
or  maintain  the  resulting  cultures  or  perform  activities  that  may  result  in  the  aerosolization  of  M.  tuberculosis  must 
follow  most  of  the  provisions  of  the  proposed  standard.  In  addition,  a  special  paragraph  has  been  added  to  address 
the  unique  hazards  of  the  lab  environment.  Clinical  and  research  labs  are  not  responsiue  for  developing  or  implementing 
procedures  for  the  early  ID  of  individuals  with  suspected  or  confirmed  infectious  TB  or  the  traBsfer  of  those  individuals. 


What  Woukl  Be  Required  for  Clincal  and  Research  Laboratoriaa? 


(c)  Exposure  Control 

(c)(1)  Exposure  Determinatkxi 

(c)(2)(i)  Written  Exposure  Control  Plan  induding: 

(A)  the  exposure  determinatton 

(B)  procedures  for  provtoing  information  to  occupattonaily  exposed  emptoyees  about  indivkiuals  vnth  suspected  or  confirmed  infec- 
ttous TB  or  air  that  may  reasonably  t>e  anticipated  to  contain  aerosolized  M.  futorcutosts 

(C)  procedures  for  reporting  exposure  inckjents 

(c)(2)(iv)  Empkjyers  who  operate  a  laboratory  must  include  a  determinatton  as  to  whether  the  facility  shouto  operate  a  laboratory  at  Bto- 
safety  Level  2  or  3  containment  and  document  the  need  for  controlled  access,  anterooms,  sealed  windows,  directtonal  airftow,  meas- 
ures to  prevent  the  recirculation  of  lab  exhaust  air,  filtratton  of  exhaust  and  thimble  exhaust  connections 

(c)(2)(vii)  The  exposure  control  plan  must  t>e: 

(A)  accessible  ■   - 

(B)  reviewed  anmially  and  updated  whenever  necessary    ~  -■ 

(C)  availabte  for  copying  by  the  Assistant  Secretary  arto  Director  upon  request  ,  . 
((9  Work  Practices  and  Engineering  Controls 

(d)(1)  Use  work  practices  and  engineering  controls  to  eliminate  or  minimize  emptoyee  exposure  to  M.  fubetcutosa 
(d)(2)  implement  the  work  practices  in  the  Exposure  Control  Plan 

(d)(6)  Provtoe  informatton  about  TB  hazarcte  to  any  contractor  wfio  provtoes  temporary  or  contract  emptoyees  wtw  will  Incur  occupattonal 
exposure 
(^  Clinical  and  Research  Latxxatories 

All  provisions  of  paragraph  (e)  are  appltoable 

(f)  Respiratory  Protectton 

(f)(1)(ii)  For  research  latwratories,  provtoe  respirators  to  emptoyees  who  are  present  when  aerosols  of  M.  tutjerculosis  cannot  be  safely, 

corrtained 
(f)(1  )(iii)  Provide  respirators  at  no  cost  and  assure  that  the  emptoyee  uses  the  respirator  in  accordance  with  this  standard 
(f)(1)(iv)  Assure  that  the  employee  dons  the  respirator  before  performing  the  tasks  under  (f)(1)(ii)  and  uses  it  until  completing  the  tasks 
All  remaining  provistons  of  paragraph  (f)  are  appltoable,  i.e.,  (0(2)-(f)(8)  ... 

(g)  Medtoal  Surveillance  ^     .—  --/'     T 

All  provistons  of  paragraph  (g)  are  appltoable 
(h)  Conimunication  of  Hazards  and  Training 
(h)(1)(i)  Labels: 

(h)(1)(i)  Label  air  systems  that  may  reasonat>ly  be  anttoipated  to  contain  aerosolized  M.  (ubercutoscs  "Contaminated  Air — Respiratory 

f*ro1ection  Required" 
(h)(1)(ii)  Label  dtnical  and  research  lat>oratory  wastes  with  the  btohazard  symbol 
(h)(2)  Signs: 

(h)(2)(i)(C)  Post  signs  at  entrances  to  clir>toal  and  research  laboratortos  wtiere  M.  tubercutoais  Is  present 

(h)(2)(iv)  Include  on  the  sign  the  btohazard  symbol,  the  name  and  telephone  number  of  the  laboratory  director  or  other  designated  re- 
sponsible person,  the  infecttous  agent  designation  M.  fubercutos/s,  and  special  requirements  for  entering  the  laboratory 
(h)(3)  Informatton  and  Training 
Ail  elements  are  appltoat)le 
(i)  Recordkeeping 

All  recordkeeping  is  applicable 


Chart  7:  What  Would  Be  Required  for  Personnel  Services? 

This  category  covers  employers  who  provide  temporary  employees  to  any  of  the  other  employers  covered  under 
the  scope  of  the  standard  (e.g.,  temporary  nurses  hired  to  work  at  a  hospital,  temporary  lab  technicians  working  in 
a  clinical  laboratory).  Employees  in  these  situations  are  covered  by  the  standard  in  the  same  manner  as  other  employees 
who  have  occupational  exposure  to  tuberculosis.  A  shared  responsibility  for  worker  protection  exists  between  the  personnel 
service  employer  and  the  client  (or  "host")  employer.  These  matters  may  be  specified  as  a  matter  of  contract  or  employment 
agreement  existing  between  the  personnel  service  employer  and  the  host  employer.  In  this  chart  OSHA  has  assumed 
that  a  typical  contract  or  employment  agreement  exists  between  the  two  employers  with  the  personnel  provider  accepting 
responsibility  for  the  general  requirements  and  the  host  employer  being  responsible  for  site-specific  measures.  Therefore, 
the  peraonnel  service  provider  is  shown  complying  with  non-site  specific  provisions  such  as  exposure  determination, 
medical  surveillance,  and  non-site  specific  employee  training:  The  host  employer  would  comply  with  more  site-specific 
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provisions  such  as  procedures  for  aerly  ID,  angiiieering  controls  and  site-specific  employee  training.  In  addition,  the 
chart  assumes  that  the  personnel  service  provider  has  accepted  the  responsibility  for  respiratory  protection.  OSHA  requires 
that  wmkers  in  thaae  sitiiations  receive  full  protection  under  the  standsiid. 


\Mhat  Would  Be  Requiied  tor  Peraonnai  Servicas? 


(c)  Exposure  Conirol 

(cHI)  Exposure  Oetenninetton 

(c)(2)(i)  Written  Exposure  Control  Plan  indudng: 

(A)  the  espooure  detemrunation 

(B)  procedures  for  providmg  information  to  occupettonaty  SKposed  emptoyeee  about  MKnduato  with  suspected  or  confinned  intoo- 
tious  TB  or  air  that  nnay  reasonably  be  anBcipaled  to  contain  aeroeoiized  M.  tubercutoeis 

(C)  procedures  tor  reporting  exposure  indderte 
(c)(2)(viO  The  cxpoeure  cortnt  plan  must  be: 

(A)  acoesatM 

(B)  reviewed  annualy  and  updated  wt>enever  necessary 

(C)  availabie  tor  copying  by  the  Assistant  Secretary  and  Director  upon  request 
toi  vfOTK  rTtacoces  ano  cngvieenng  uonrnxe 

(dMi )  Use  worfc  practices  to  eiminale  or  rnininiire  employeo  expoeure  to  AC  lubtivulosis 
(dK2)  Inipiement  the  work  practices  in  the  Expoewe  Controi  Plan 


Al  pruviawNis  of  paragraph  (f)  are  appiicabte 
(g)  Medtotf  SurveMance 

AM  pfDMsions  of  paragraph  (g)  are  applicable  except  those  related  to  conducting  site-specific  ta«ow-up  Investigations  after  w  expoeure  in- 
odent  or  akin  teat  conversion 
(h)  Convnunicatioii  of  Hazards  and  Training 
(h)(3)  Intonnalion  arxt  Training 

Al  elements  are  applicable  except  ttiose  training  elements  which  are  site-specilic 
(1)  ReconSteepHig 

AM  recordkeeping,  except  tor  erigineeririg  control  records,  is  appiicabte 


OSHA's  preliminary  conclusion  is 
that  all  employees  who  have 
occupational  exposxire  to  aerosolized  M. 
tuberculosis,  as  a  result  of  performing 
their  duties,  are  at  risk  of  infsction. 
Under  paragraph  (a)  the  Agency  has 
listed  those  facilities,  work  settings  and 
services  where  it  believes  that 
significant  occupational  exposure  is 
most  likely  to  occur.  OSHA  requests 
comment  and  supporting  data  as  to 
whether  there  are  other  work  settings  or 
services  where  significant  occupational 
exposures  can  be  reasonably 
anticipated. 

Pamgmph  (b)    Application 

As  discussed  above,  OSHA  has 
preliminarily  determined  that  there  are 
elevated  risks  of  TB  infection  associated 
with  certain  types  of  work  settings  and 
services.  However,  the  Agency  realizes 
that  there  may  be  employers  covered 
under  the  scope  of  the  standard  who 
have  work  settings  in  counties  where 
the  risk  of  TB  infection  is  low.  Some 
geographical  areas  in  the  U.S.  have  not 
reported  cases  of  TB  to  CDC  and 
fiscilities  in  these  areas  have  not 
encoimtered  any  individuals  with 
confirmed  infectious  TB  in  their  work 
settings  within  the  recent  past. 

In  consideration  of  the  lessened 
likelihood  of  employee  exposure  in 
these  work  settii^.  OSHA  is  proposing 
that  some  employers  be  permitted  to 
qualify  for  a  more  limited  program. 
Paragraph  (b).  Application,  states  that 
an  employer  covered  under  paragraph 


(a).  Scope,  other  than  the  operator  of  a 
laboratory,  may  choose  to  comply  only 
with  the  provisions  of  Appendix  A  if 
the  Exposure  Control  Plan  demonstrates 
that  his  or  her  EKility  or  wori^  setting: 
(1)  does  not  admit  or  provide  medicsJ 
services  to  individuals  with  suspected 
or  confirmed  infectious  TB;  (2)  has  not 
encountered  a  case  of  confirmed 
infectious  TB  in  the  past  12  months;  and 
(3)  is  located  in  a  county  that,  in  the 
past  2  years,  has  had  no  cases  of 
confirmed  infiactious  TB  reported  in  one 
year  and  fewer  than  6  cases  of 
confirmed  infectious  TB  reported  in  the 
other  year.  Thus,  in  the  past  two  year 
period,  the  number  of  reported  TB  cases 
must  be  0  for  at  least  one  of  the  two 
years.  (It  may  even  be  zero  for  both 
years).  In  the  other  year,  the  number  of 
cases  must  be  no  greater  than  5.  For 
example,  if  in  the  first  year  of  the 
preceding  two-year  period  the  number 
of  reported  cases  was  0,  but  in  the 
second  year  there  were  4  reported  cases 
of  confirmed  infectious  TB  in  the 
county,  an  employer  wouia  still  qualify 
for  the  limited  program  under  paragraph 
(b),  provided  that  none  of  the  cases  were 
encountered  in  his  or  her  employees' 
work  setting.  However,  for  the  employer 
in  this  scenario  to  continue  to  qualify 
for  the  limited  program,  the  number  of 
cases  reported  in  the  third  year  would 
have  to  return  to  zero.  SimUarly, 
employers  would  not  qualify  for  the 
limited  program  if  the  number  of  cases 
of  confirmed  infectious  TB  reported  in 


the  county  was  greater  than  zero  in  both 
of  the  preceding  two  years  or  if  6  or 
mora  cases  were  reported  in  one  of  the 
preceding  two  years. 

OSHA  has  taken  this  approach 
because  the  number  of  TB  cases 
fluctuates  widely  and  different  locations 
and  geographical  areas  may  be  affected 
at  different  times.  For  example,  many 
counties  report  no  cases  in  one  year  or 
even  in  two  consecutive  years,  or  report 
a  few  cases  in  one  year  but  then  have 
no  cases  in  the  following  year.  From 
1992  to  1994  (Ex.7-262),  55.3  percent  of 
the  counties  in  the  U.S.,  representing 
12.9  percent  of  the  population,  reported 
no  confirmed  cases  of  TB  in  one  year  of 
the  preceding  two-year  period  and  fewer 
than  6  cases  in  the  other  year.  OSHA 
believes  that  the  approach  described 
above  is  appropriate  given  these 
fluctuations  and  that  it  reduces  the 
burden  on  employers  who  rarely 
encoimter  TB  cases  by  allowing  them  to 
qualify  for  the  limited  program.  OSHA 
initially  considered  allowing  employers 
to  qualify  for  the  limited  program  only 
if  there  had  been  no  cases  of  confirmed 
infectious  TB  reported  in  the  county  in 
the  preceding  one-year  period.  This 
would  have  meant  that  an  employer 
would  be  required  to  comply  with  the 
full  program  if  even  a  single  case  was 
reported  in  the  county  in  any  year. 
OSHA  requests  comment  on  the 
approach  taken  in  the  proposed  rule  and 
the  appropriateness  of  the  "zero- 
coimty"  trigger  used  in  the  standard. 
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Although  OSHA  believes  that  the  risk 
of  incurring  TB  is  substantially  reduced 
in  facilities  located  in  coimties 
qualifying  for  the  limited  program,  the 
risk  of  infection  continues  because  all 
counties  have  residents  who  are 
infected  and  who  may  therefore  develop 
active  TB  and  transmit  it.  In  addition, 
the  mobility  of  the  U.S.  population 
means  that  it  is  easy  to  cany  the  disease 
fitim  higher  risk  areas  to  lower  risk 
areas.  Thus,  OSHA  believes  that  certain 
TB  exposure  control  provisions,  i.e., 
those  reflected  in  the  limited  program 
required  by  the  standard,  need  to  be  in 
place  in  all  work  settings  where  cases  of 
TB  could  be  encountered. 

Under  the  limited  program,  employers 
are  responsible  for  (1)  preparing  a 
written  exposure  control  plan  with 
certain  minimal  elements,  (2)  providing 
a  baseline  skin  test  and  medical  history, 
(3)  making  medical  management  and 
follow-up  available  after  an  exposure 
incident,  (4)  providing  medical  removal 
protection  if  necessary,  (5)  providing 
information  and  training  to  employees 
with  potential  occupational  exposure, 
anid  (6)  complying  with  pertinent 
recordkeeping  requirements.  The 
specific  paragraphs  of  the  proposed 
standard  that  would  apply  in  these 
situations  are  outlined  in  Appendix  A. 

OSHA  believes  that  these  provisions 
are  the  minimum  requirements 
necessary  for  employee  protection,  even 
in  work  settings  where  no  TB  has 
recently  been  reported  in  the  county 
and  no  individuals  with  confirmed 
infectious  TB  have  been  encountered 
within  the  work  setting  during  the  past 
12  months.  OSHA's  reasoning  is  that, 
although  no  cases  of  confirmed 
infectious  TB  have  been  reported  for  the 
preceding  two  years,  there  is 
considerable  fluctuation  among  counties 
from  one  year  to  the  next,  as  explained 
above.  In  addition,  as  discussed  in  the 
preliminary  risk  assessment  section  of 
the  preamble,  there  is  a  high  prevalence 
of  TB  infection  nationwide, 
approximately  6.5  percent.  Infections 
may  become  active  after  a  latency 
period  of  years.  Therefore,  the  absence 
of  a  reported  active  case  in  the 
immediate  past  does  not  mean  tha^ 
active  cases  will  not  be  manifested  in 
the  current  or  subsequent  years.  For 
these  reasons,  it  is  necessary  for  covered 
facilities  to  maintain,  at  a  minimum,  a 
TB  program  that  incorporates  the  basic 
TB  exposure  control  provisions  that  will 
protect  employees  fiom  exposures. 

A  primary  element  of  the  limited 
program  is  a  written  exposing  control 
plan.  The  exposure  control  plan 
includes  an  exposure  determination  to 
identify  those  employees  who  would 
incur  occupational  exposure  if  an 


individual  with  infectious  "TB  were 
encountered  in  the  work  setting.  The 
exposure  control  plan  would  also  have 
to  contain  procediues  and  policies  for 
the  early  identification  and  masking  of 
individuals  with  suspected  or 
confirmed  infectious  TB  and  procedures 
for  transferring  those  individuals  to 
other  facilities.  This  would  assure  that 
if  an  individual  with  suspected  or 
confirmed  infectious  TB  were  to  enter 
the  workplace,  he  or  she  would  be 
promptly  identified  and  transferred  to  a 
facili^  with  AFB  isolation  capabilities. 
In  addition,  while  awaiting  transfer, 
these  individuals  could  be  masked  to 
the  extent  that  it  is  feasible  (e.g.,  in  the 
case  of  a  non-combative  individual)  in 
order  to  prevent  transmission.  Similarly, 
the  exposure  control  plan  must  include 
procedures  for  reporting  exposure 
incidents  should  they  occur.  Employees 
need  to  know  what  steps  to  take  if  an 
exposure  occurs  so  that  appropriate 
follow-up  can  be  initiated  for  the 
medical  management  of  the  exposed 
employee  and  investigation  of  the 
incident 

In  order  to  qualify  for  the  limited 
program  purauant  to  paragraph  (b),  the 
employer  must  include  in  his  or  her 
exposure  control  plan  the  number  of  TB 
cases  reported  in  the  county  and  the 
niunber  of  individuals  with  confirmed 
infectious  TB  who  have  been 
encoimtered  within  the  work  setting.  An 
employer  is  required  by  the  standard  to 
check  and  document  the  number  of 
confirmed  infectious  TB  cases  in  the 
county  once  a  year.  Typically,  county 
health  departments  collect  this 
information  for  reporting  purposes  and 
report  it  both  on  a  monthly  and  an 

annual  basis.  Obtaining  the  annual 
count  from  the  county  health 
department  would  meet  the 
requirements  of  the  proposed  rule. 
County  case  counts  must  be  recorded  for 
the  two  most  recent  aimual  reporting 
periods,  i.e.,  the  two  preceding  years. 
This  count  must  be  reflected  in  the 
employer's  Exposure  Control  Plan,  as 
described  below  in  paragraph  (c). 
Exposure  Control  Plan,  of  this  Summary 
and  Explanation.  The  count  of  cases  and 
the  notation  in  the  Plan  can  be  kept  in 
any  media,  e.g.,  paper  or  electronic. 

m  addition  to  an  abbreviated 
exposure  control  plan,  the  limited 
program  would  include  some  of  the 
basic  elements  of  medical  surveillance, 
i.e.,  baseline  skin  tests  and  medical 
histories  for  employees  identified  imder 
the  exposure  determination  and  medical 
management  and  follow-up  for  those 
employees  who  have  had  an  exposure 
incident.  Baseline  skin  tests  and 
histories  will  help  to  assure  that  true 
conversions  are  appropriately  identified 


should  an  exposure  incident  occur. 
Medical  management  and  follow-up   - 
provisions  will  assure  that  exposed 
employees  receive  the  proper  medical 
evaluation  after  an  exposure  incident 
and  that  the  incident  is  properly 
investigated  so  that  it  will  not  occur 
again.  Under  this  limited  program,  no 
periodic  medical  surveillance  would  be 
required. 

where  necessary,  the  employer  is  also 
required  to  provide  medical  removal 
and  protection  (MRP)  of  benefits  for 
those  employees  who  develop  active 
TB.  OSHA  anticipates  that  the  need  to 
provide  MRP  would  be  a  rare  event 
because  little  active  TB  has  been 
reported  in  many  of  these  counties.  In 
addition,  if  employees  are  properly 
trained  to  identify  suspected  and 
confirmed  infectious  "TB  and  to 
promptly  transfer  those  individuals,  few 
occupational  exposures  should  occiu, 
thus  minimizing  the  likelihood  that 
employees  will  become  infected. 
Therefore,  training  is  an  important 
element  of  the  limited  program. 
Training  is  a  key  element  in  assuring 
that  employees  know  how  to  identify 
individuals  with  suspected  or 
confirmed  infectious  TB  and  the 
necessary  steps  to  take  if  such  an 
individual  is  encountered. 

Certain  minimal  records  must  also  be 
kept  by  the  mnployer.  Medical  records 
for  dociunenting  baseline  skin  tests  and 
any  potential  medical  evaluations  made 
as  a  result  of  an  exposure  incident,  as 
well  as  records  for  training  and  records 
for  OSHA  illnesses  and  injuries,  would 
have  to  be  kept.  Keeping  records  should 
not  be  burdensome  for  the  employer 
since  it  is  likely  that  only  a  minimal 
number  of  employees  would  be 
identified  by  the  exposiue 
determination  as  having  potential 
occupational  exposure  (e.g.,  intake 
workers  in  admitting  areas  or  emergency 
departments);  only  such  employees 
need  medical  surveillance  or  training. 
.  The  elements  of  the  limited  program 
outlined  under  this  f>aragraph  closely 
track  the  recommendations  of  the  CDC 
for  bcilities  designated  as  having 
"minimal  risk"  under  the  CDC's  TB 
Guidelines  for  Health  Care  Facilities 
(Ex.  4B].  Under  these  guidelines.  CDC 
considers  facilities  to  have  "minimal 
risk"  if  there  is  no  TB  in  the  community 
and  no  TB  in  the  facility.  CDC's       c 
recommendations  for  such  facilities 
include  a  written  TB  control  plan, 
procedures  for  early  identification  and 
prompt  transfer  of  individuals  with 
suspected  or  confirmed  infectious  TB. 
and  employee  training.  CDC  does  not 
specifically  recommend  baseline  skin 
testing.  However,  CIDC's  guidelines  do 
say  that  baseline  testing  would  be 
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advisable  in  these  facilities  so  that,  if  an 
unexpected  exposiue  does  occur, 
conversions  can  be  distinguished  from 
positive  skin  test  results  caused  by 
previous  exposures.  CDC  also 
reconunends  that  a  risk  assessment  be 
conducted  by  such  focilities  each  year. 
In  the  case  of  a  "minimal  risk"  fiKdlity, 
as  defined  by  CDC,  this  would 
essentially  involve  checking  on  the 
number  of  reported  cases  of  TB  in  the 
community  and  within  the  facility, 
which  is  essentially  what  OSHA 
requires  under  the  exposure  control 
plan  as  documentation  to  qualify  for  the 
limited  program  available  under 
paragraph  (b). 

Paragraph  (c)    Exposure  Control 

Employees  incur  risk  each  time  they 
are  exposed  to  aerosolized  M. 
tuberculosis.  A  worker  can  become 
infected  from  a  single  exposure 
incident,  and  thus  it  is  necessary  to 
prevent  exposure  incidents  whenever 
possible.  The  goal  of  this  proposed 
standard  is  to  reduce  the  significant  risk 
of  infection  by  minimizing  or 
eliminating  occupational  exposure  to 
aerosolized  M.  tuberculosis. 

One  purpose  of  p>aiagraph  (c). 
Exposure  Control,  is  to  identify  the  tasks 
and  procedures  where  occupational 
exposure  may  occur  and  to  identify 
those  employees  whose  duties  include 
these  tasks  and  procedures.  An 
additional  purpose  of  the  paragraph  is 
to  develop  and  doc\iment,  in  an 
exposure  control  plan,  policies  and 
procedures  for  eliminating  or 
minimizing  occupational  exposure,  e.g., 
developing  procedures  for  identifying 
individuals  with  suspected  or 
confirmed  TB,  for  appropriately 
isolating  and  minimizing  employee 
contact  with  those  individuals,  and  for 
reporting  exposure  incidents. 

Paragraph  (c)(1)  requires  each 
employer  who  has  an  employee  with 
occupational  exposure  to  prepare  an 
exp>osure  determination  that  identifies 
those  employees  who  have  occupational 
exposure  to  aerosolized  M.  tuberculosis. 
As  discussed  under  paragraph  (j). 
Definitions,  "occupational  exposure" 
means  "reasonably  anticipated  contact 
that  results  from  the  performance  of  an 
employee's  duties,  with  an  individual 
with  suspected  or  confirmed  infectious 
TB  or  air  that  may  contain  aerosolized 
M.  tuberculosis."  Thus,  the  exposure 
determination  needs  to  include,  in 
addition  to  those  employees  who  have 
direct  contact  with  individuals  with 
suspected  or  confirmed  infectious  TB 
and  employees  who  perform  procedures 
that  may  aerosolize  M.  tubeiruiosis. 
those  employees  who  can  reasonably  be 
anticipated  as  part  of  their  job  duties  to 


be  exposed  to  air  that  may  contain 
aerosolized  M.  tuberculosis. 

For  example,  while  an  admissions 
clerk  in  a  homeless  shelter  will  not 
perform  medical  procedures  on  a  client 
with  suspected  infectious  tuberculosis, 
the  clerk  may  reasonably  be  anticipated 
to  encounter  and  share  the  same 
airspace  with  such  an  individual. 
Therefore,  the  admissions  clerk  would 
be  included  in  the  ExpKMure  Control 
Plan  and  would  be  covered  by  this 
standard. 

Exposure  determination  is  a  key 
provision  of  exposure  control  because 
the  employer  must  know  which  tasks  or 
procedures  involve  occupational 
exposure  in  order  to  determine  what 
measures  can  be  taken  to  eliminate  or 
minimize  exposure  incidents.  In 
addition,  an  exposure  determination  is 
necessary  in  order  to  ascertain  which 
employees  are  to  be  provided  with 
respiratory  protection,  medical 
surveillance,  and  training. 

Each  employer  is  required  to  consider 
the  duties,  tasks,  and  procedures  of  all 
employees  in  each  job  classification  in 
each  work  area  where  occupational 
exposure  occurs  when  making  the 
exposure  determination.  OSHA  believes 
that  it  is  appropriate  to  allow  the 
employer  to  identify  and  document  job 
classifications  where  all  or  some 
employees  have  occupational  exposiu^ 
as  a  basis  for  the  required  exposure 
determination.  By  identifying  the  job 
classification,  each  employee  included 
in  the  description  will  know  that  he  or 
she  is  within  the  scope  of  the  standard. 
Listing  of  every  employee's  name  is  not 
required,  however,  because  that  may  be 
burdensome  for  employers  who  have 
many  employees  with  occupational 
exposiue. 

The  term  "job  classification"  is  used 
generically.  During  the  development  of 
the  Bloodbome  Pathogens  standard, 
commenters  used  several  terms  (e.g., 
"job  category  ",  "job  responsibilify", 
"job  tide",  "position  description")  to 
identify  and  document  employees  at 
risk  in  the  exposure  determination. 
OSHA  sought  to  use  a  term  that  would 
encompass  all  of  these  terms.  Therefore, 
as  in  the  Bloodbome  Pathogens 
standard,  OSHA  has  chosen  to  use  the 
term  "job  classification"  because  it  has 
the  broadest  application  to  facilities  of 
all  sizes  that  use  formal  and  less  formal 
designations  to  classify  employees. 
Thus,  the  standard  would  allow 
employers  to  use  existing  job  tides,  job 
descriptions,  or  other  designations  to 
identify  those  job  classifications  in 
which  occupational  exposure  occurs. 
OSHA  solicits  comment  on  whether  this 
term  needs  further  defining  in  this 


paragraph  or  in  paragraph  (j). 
Definitions. 

The  standard  does  not  require  that 
every  task  and  procedure  that  covdd 
result  in  occupational  exposure  be  listed 
in  the  exposure  control  plan,  but  instead 
gives  the  employer  a  choice  in  how  to 
dociiment  the  exposure  determination. 
Paragraph  (c)(l)(i)  states  that  the 
exposure  determination  shall  contain: 

(A)  A  list  of  the  job  classifications  in  which 
all  employees  have  occupational  exposure; 
and 

(B)  A  list  of  the  job  classifications  in  which 
some  employees  have  occupational  exposure, 
and  a  list  of  all  tasks  and  procedures  (or 
groups  of  closely  related  tasks  and 
procedures]  that  these  employees  perform 
and  that  involve  occupational  exposure. 

This  means  that  the  employer  may 
choose  to  extend  "blanket"  coverage  to 
those  job  classifications  where 
essentially  all  employees  have 
occupational  exposure  [the  paragraph 
(c)(l](i)(A)  option).  In  this  case,  the 
employer  would  not  have  to  list  all  tasks 
and  procedures  for  those  employees  in 
the  exposuire  control  plan,  since  all  of 
these  employees  would  be  covered  by 
the  standard.  For  example,  if  a  hospital 
determines  that  all  employees  within 
the  job  classification  "respiratory 
therapist"  have  duties  or 
responsibilities  that  involve  tasks  and 
procedures  where  occupational 
exposure  occurs,  the  job  classification 
"respiratory  therapist"  can  simply  be 
listed  in  the  exposure  determination  in 
accordance  with  paragraph  (c)(l)(i)(A) 
and  no  subsequent  listing  of  those  tasks 
and  procedures  is  required.  Similarly, 
the  job  classification  of  "homeless 
shelter  admissions  clerk"  in  the 
previous  example  could  be  included 
under  the  "blanket"  job  classification 
list  in  paramaph  (c)(l)(i)(A). 

On  tne  otner  hand,  the  employer  may 
determine  that  job  classifications  exist 
in  which  only  some  employees  have 
occupational  exposure.  The  employer 

\     may  determine  that  it  is  not  necessary 
\>dl!lelude  all  employees  in  such  job 

^^classifications  under  the  standard  since 

^  only  a  portion  of  them  have 
occupational  exposure.  In  these 
situations  [paragraph  (c)(l)(i)(B)].  the 
employer  must  list  the  job  classiJBcation 
as  well  as  the  tasks  and  procedures  or 
groups  of  closely  related  tasks  and 
procedures  performed  by  employees 
within  that  job  classification  that  result 
in  occupational  exposure.  For  example, 
within  the  job  classification  "laboratory 
technician,"  there  may  be  some 
employees  who  experience  occupational 
exposure  (e.g.,  laboratory  technicians 
who  perform  microbiological 
procedures  on  M.  tuberculosis  cultuires). 
while  others  would  not  be  expected  to 


have  such  exposure  (e.g..  laboratory 
technicians  who  vroA  in  clinical 
chemistry).  In  such  a  case,  the  employer 
may  not  wish  to  extend  coverage  to  all 
employees  in  the  job  classification 
"laboratory  tecbnifian".  Consequently, 
the  )ob  classification  "laboratory 
technician"  would  be  listed  in  die 
eoqxisure  determination  along  with  the 
tasks  and  procedures  in  whicJi 
occupational  exposure  occurs.  This 
approach  would  inform  employees 
within  the  job  classification  "laboratory 
technician"  about  those  tasks  that  they 
perform  that  involve  occupational 
exposure  and  that  employees 
performing  those  tasks  and  procedures 
triggers  their  inclusion  in  the  scope  of 
the  standard.  However,  it  .would  not  be 
necessary  for  the  employer  to  list  each 
procedure  performed  by  a  "laboratory 
technician".  For  example,  performing 
sputum  smears,  cidtuilng  the  bacteria  in 
the  sputum,  and  conducting  drug- 
susceptibility  testing  on  the  culture  all 
involve  itaanipulation  of  specimens  that 
could  contain  M.  tuberculosis. 
Therefore,  these  tasks  coxdd  be  grouped 
under  the  designation  "manipulation  of 
specimens  that  may  contain  M. 
tuberculosis." 

Although  the  standard  permits  the 
exposure  determination  to  list  job 
classifications,  grouping  job 
classifications  according  to  location 
wotild  not  be  sufficient  to  meet  the 
requirement  for  identifying  job 
classifications  with  occupational 
exposure.  For  example,  identifying  job 
classifications  by  using  the  "Emergency 
Department"  would  not  fulfill  this 
requirement  because  it  does  not  identify 
the  specific  employee  job  classifications 
that  have  occupational  exposure.  An 
employer  who  has  determined  that 
employees  in  the  "Emergency 
Department"  warrant  coverage  under 
the  standard  would  have  to  list  the  jc^ 
classifications  that  involve  occupational 
exposure  and  identify  the  tasks  and 
procedures  that  result  in  occupational 
exposure.  OSHA  believes  that  merely 
grouping  employees  by  location,  e.g.. 
designating  all  employees  who  wori^  in 
the  Emergency  Departinent,  may 
exclude  employees  who  have 
occupational  exposure  since  such  a 
grouping  could  overlook  employees 
who  may  occasionally  enter  the 
Emergency  Department  but  are  not 
routinely  assigned  there.  OSHA  seeks 
comment  about  the  protectiveness  of 
permitting  exposure  determinations  to 
be  made  by  location  within  a  woil^ 
setting  in  certain  specific  instances 
where  the  employer  believes  such  a 
delineation  is  useful  and  will  not 
misclassify  employees  and  specifically 


requests  examples  of  regulatory 
language  that  could  achieve  these 
objectives. 

Paragraph  (c)(lHii)  requires  that  the 
exposure  determination  be  made 
iwithout  regard  to  the  use  of  respiratory 
protection.  It  has  been  OSHA's  long- 
standing position  that  the  determination 
of  occupational  exposure  be  made 
without  regardio  the  use  of  personal 
protective  equipment  such  as 
respirators.  The  reason  for  this  is  that 
seiMsral  conditions  must  be  met  for 
respiratory  protection  to  effectively 
lessen  exposures.  First,  the  employee 
must  be  trained  to  use  the  equipment 
propwly.  Second,  respiratory  protection 
must  be  used  each  time  the  task 
requiring  such  protection  is  performed. 
Third,  respiratory  protection  must  fit 
properly.  If  even  one  of  these  conditions 
is  not  fully  met,  protection  cannot  be 
assured.  'Therefore,  all  tasks  that  entail 
occupational  exposure  need  to  be 
included  in  the  e^qposure  determination, 
regardless  of  the  use  of  respiratory 
protection.  This  approach  is  consistent 
with  other  OSHA  standards  (e.g.. 
Bloodbome  Pathogens,  29  CFR 
1910.1030;  Formaldehyde,  29  CFR 
1910.1048;  Cadmium,  29  CFR 
1910.1027)  and  is  essential  to  designing 
an  appropriate  exposure  control 
program.  Utilizing  this  approach  assures 
that  workers  who  perform  tasks 
requiring  respiratory  protection  will 
receive  die  training,  medical 
^surveillance,  and  other  provisions  of 
this  standard  that  will  enhance  their 
safefy  should  respiratory  protection  foil. 

Paragraph  (c)(2)  requires  that  each 
employer  covered  under  the  scope  of 
the  standard  establish  a  written 
exposure  control  plan.  The  expostue 
control  plan  is  a  key  provision  of  the 
standard  because  it  requires  the 
employer  to  identify  the  employees  who 
receive  training,  respiratory  protection 
and  medical  stirveillance  and  to  develop 
a  number  of  policies'and  procedures 
that  will  eliminate  or  minimize 
employees'  exposure  to  sources  of 
aerosolized  M.  tuberculosis.  Howevm, 
because  not  all  employers'  work  settings 
are  the  same,  not  all  employers' 
exposure  control  plans  will  need  to 
contain  the  sane  elements.  The  goal  of 
the  exposiue  control  plan  is  to  address 
the  type  of  exposure  diat  occurs  in  a 
given  work  setting,  as  identified  under 
the  exposure  determination,  and  then  to 
develop  procedures  and  policies  lo 
minimize  or  eliminate  that  exposure. 
Thus,  the  size  and  complexity  of  the 
expostire  control  plan  will  be  relative  to 
the  types  of  exposiue  encoimtered  in 
the  employer's  work  setting.  For 
example,  social  service  employees  who 
miist  provide  services  to  individuals 


who  are  in  AFB  isolation  are  covered 
under  the  scope  of  the  standard.  The 
employer  in  this  case  would  only  have 
to  include  certain  minimal  elements  in 
his  or  her  exposure  control  plan.  This 
employer  woidd  not  have  to  include 
elements  for  identifying  individuals 
with  suspected  or  confirmed  infectious 
TB  since  these  individuals  will  already 
have  been  identified  by  someone  else. 
Similarly,  the  exposure  control  plan  of 
such  empfoyers  would  not  have  to 
include  procedures  for  isolating  or 
maimging  the  Care  of  individuals  widi 
infectious  TB.  On  the  other  hand, 
hospitals  that  admit  or  provide  medical 
services  to  individuals  with  suspected 
or  confirmed  infectious  TB  would  be 
required  to  have  a  more  extensive 
exposure  control  plan  since  the 
employer  in  this  case  would  be 
responsible  for  identifjring.  isolating  and 
possibly  performing  high-hazard 
procedures  on  individuals  with 
suspected  or  confirmed  infectious  TB. 

Under  paragraph  (cK2)(i),  the 
proposed  standard  requires  that  the 
exposure  control  plan  be  %vritten.  There 
are  several  reasons  for  having  the  plan 
in  writing.  First,  because  exposure 
control  must  be  practiced  by  everyone — 
employee  and  employer — it  is 
imperative  that  an  employee  be  able  to 
find  out  what  pnivisions  are  in  place  in 
his  or  her  workplace.  In  addition,  the 
exposure  determination  gives  an 
employee  who  may  be  unfamilier  with 
the  job  a  ready  reference  for  ascertaining 
which  job  classifications,  tasks,  and 
procedures  entail  occupational 
exposure.  Second,  the  exposure  control 
plan  also  serves  as  an  on-site  adjunct  to 
the  overall  infection  control  plan  for  the 
work  setting  and  reinforces  the 
employer's  training  program.  Emplojrees 
will  be  trained  about  ^e  various 
procedures  developed  by  the  emplojrer 
to  eliminate  and  minimiwt  exposure. 
Having  the  procedures  written  and 
available  at  the  work  site  will  provide 
a  ready  reference  for  employees  and  wrill 
serve  as  an  adjunct  to  their  training. 
Third,  having  the  plan  in  writing  is  also 
important  for  enforcement  purposes.  By 
reviewing  the  exposure  control  plan,  an 
OSHA  compliance  officer  will  be  able  to 
become  familiar  with  the  employer's 
determination  of  tasks  and  procedures 
with  occupational  exposure,  the  job 
classifications  whose  duties  include 
those  identified  tasks,  and  the  policies 
and  procedures  the  employer  uses  to 
minimize  occupational  exposure  along 
with  any  revisions  to  the  exposure 
control  plan. 

OSHA  realizes  that  many  workplaces 
covered  under  the  scope  of  the  proposed 
standard  may  already  have 
comprehensive  infection  control  plans 
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that  may  include  many  of  the  measures 
requiiwi  by  the  proposed  standard.  It  is 
not  OSHA's  intent  for  employers  to 
duplicate  current  infection  control  plans 
solely  for  the  purpose  of  complying 
with  the  standard.  Therefore,  the 
exposure  control  plan  may  be 
comprised  of  existing  documents  that 
are  part  of  a  larger  infection  control 
plan.  However,  all  elements  of  the 
exposme  control  plan  for  TB  required 
by  the  prop>osed  standard  must  be 
included.  In  addition,  the  plan  must  be 
in  some  manner  a  cohesive  entity  by 
itself  or  a  guidance  document  must  exist 
tfaatatalM  the  ovarall  policy  goals  and 
diractB  IIm  raadw  to  the  location  of  the 
separate  documents  that  are  being  used 
to  fulfill  the  requirements  of  the 
standard. 

While  thwe  will  be  differences  in  the 
elements  of  employers'  exposure  control 
plans,  each  employer  covered  under  the 
scope  of  the  standard  must  have  certain 
minimal  elements  in  his  or  her  plan. 
Paragraphs  (cK2Ki)(A)  throu^ 
(cM2XiKC)  contain  the  minimal 

i  that  must  be  included  in  tbe 
I  control  plans  of  every 
employer  cowed  under  the  scope  of 
thenndard.  Paragraph  (c)(2Hi)(A) 
nqniras  that  the  exposure  control  plan 
must  include  the  exposure 
determination  required  under  paragraph 
(cMl).  As  discussed  above,  the  exposure 
determination  is  necessary  to  identify 
those  employees  who  have  occupational 
exposure  so  that  the  employer  can 
determine  which  employees  are  to  be 
given  respiratory  protection,  medical 
surveillance  and  training. 

Paragraph  (cX2Ki)(B)  requires  that  the 
employer  develop  procedures  for 
informing  occupationally  exposed 
emplojrees  about  suspected  or 
confirmed  infectious  TB  cases  and  about 
air  that  may  reasonably  be  anticipated  to 
contain  aerosolized  M.  (ubemiiosis  in 
order  that  the  employees  can  take 
proper  precautions  against  M. 
tubeiruiosis  exposure.  Once  individuals 
with  suspected  or  confirmed  infisctious 
tuberculosis  have  been  identified,  it  is 
necessary  to  convey  this  information  to 
wnployaas  ¥rfao  may  be  exposed  so  that 
they  may  take  the  steps  necessary  to 
eliminate  or  minimize  their  exposure. 
When  patient  confidentiality  may  be  a 
concern,  it  is  not  necessary  to  use  an 
individual's  name  to  satisfy  this 
provision.  For  example,  lists  do  not 
need  to  be  made  of  all  patients  in  the 
hospital  with  active  TB.  Information 
may  be  conveyed  to  employees  by 
simply  labeling  the  isolation  room  with 
the  warning  sign  required  under 
paragraph  (hK2)(iii)  while  the  room  is  in 
use  for  TB  isolation.  Labeling  the  room 
will  inform  the  employees  that  the 


individual  in  the  room  is  in  respiratory 
isolation  and  the  employee  must  stay 
out  of  the  room  or  don  the  appropriate 
respiratory  protection  before  entering. 
Another  scenaiio  in  which  such 
notification  is  necessary  would  be  when 
such  an  individual  must  be  transported 
to  another  facility  in  an  ambulance.  In 
this  case,  the  employ  t^es  who  will  be 
present  in  the  ambulance  would  have  to 
be  notified  so  that  they  could  utilize 
proper  precautions  diving  the  transport 
Paragraph  (c)(2)(i)(C)  requires  Uiat  the 
employer  include  in  tha  exposure 
control  plan  procedures  for  reporting 
exposure  incidents,  including 
idmtification  of  the  person  to  whom  the 
incident  is  to  be  refmrted.  and  the 
procedures  the  employer  will  use  for 
evaluating  the  circumstances 
surrounding  exposure  incidents  as 
required  by  paragraph  (gM4Miv).  Under 
paragraph  (j),  Definitions,  an  exposure 
incident  *  *   *  is  defined  as 

*  *  *  an  event  in  which  ta  employee  has 
been  exposed  to  an  individual  with 
coofirmad  infectious  TB  or  to  air  containing 
Mroniliiwd  M.  tuberctilosis  without  the 
benefit  of  all  applicable  exposure  control 
measures  requiied  by  this  section. 

In  the  event  that  unprotected 
employees  are  exposed  to  aerosolized 
M.  tuberculosis,  it  is  necessary  that  this 
exposure  incident  be  reported  to  the 
employer  as  soon  as  feasible  in  order  to 
promptly  initiate  proper  medical 
management  and  follow-up  of  the 
exposed  employee.  In  addition,  quick 
reporting  of  exposure  incidents  permits 
the  employer  to  investigate  the 
circumstances  surrounding  such 
incidents  while  pertinent  conditions 
remain  relatively  unchanged  and  are 
fresh  in  the  employee's  mem(»y. 

Procedures  need  to  be  in  place 
describing  how  the  exposure  incident  is 
to  be  investigated.  Having  investigation 
procedures  in  place  beforehand  vrill 
help  to  assure  that  such  investigations 
are  able  to  be  done  promptly  and  in  a 
consistent  and  thorough  manner  from 
case  to  case.  This  will  assist  the 
employer  in  complying  with  the 
requirement  of  paragraph  (g)(4Kiv)  that 
directs  the  employer  to  investigate  and 
doctiment  the  circumstances 
surrounding  the  exposure  incident  to 
determine  if  changes  can  be  instituted 
that  will  prevent  similar  occurrences  in 
the  future. 

Paragraph  (cK2Kii}  applies  to 
employers  who  transfer  individuals 
with  suspected  or  confirmed  infectious 
TB  to  a  fecility  with  AFB  isolation 
capabilities.  This  wrould  apply  to 
employers  who  operate  a  fecility  from 
which  an  individual  with  suspected  or 
confirmed  infectious  TB  is  transferred 


and  would  not  apply  to  employers 
whose  employees  provide  certain 
services  such  as  social  welfere  services 
to  individuals  who  have  been  isolated 
and  in  settings  where  home  health  care 
and  home  hospice  care  is  provided. 

The  standard  does  not  require  any 
employer  to  transfer  individuals  with 
suspected  or  confirmed  infectious  TB. 
Transfisr  is  an  option  that  employers 
have  that  relieves  the  employer  of  many 
provisions  of  the  standard,  such  as  AFB 
isolation  rooms.  If  an  employer  chooses 
to  use  the  transfer  option,  the  employer 
must  include  the  procedure  for 
implementing  the  transfer  in  the 
exposure  control  plan. 

Paragraph  (c)(2Hii)  requires  employers 
who  transfer  individuals  with  suspected 
or  confirmed  infectious  TB  to  develop 
expostire  control  plan  procedures  that 
address  the  following:  (1)  prompt 
identification  of  individuals  with 
suspected  or  confirmed  infectious  TB; 
(2)  masking  or  segregation  of 
individuals  with  suspected  or 
confirmed  infectious  TB;  and  (3) 
transfer  of  such  individuals  to  a  facility 
with  AFB  isolation  capabilities. 

One  of  the  most  important  steps  in 
preventing  TB  transmission  is  tbe  early 
detection  of  individuals  who  may  have 
infectious  TB  (Exs.  3-33.  3-34,  3-35, 
4B).  It  is  essential  that  individuals  with 
suspected  or  confirmed  infectious  TB  be 
identified  as  soon  as  possible  so  that 
employees  who  must  have  contact  with 
them  will  be  warned  early  and  be  able 
to  use  appropriate  infection  control 
practices  to  protect  themselves  fiom 
exposure.  Obviously,  the  sooner  this  is 
done,  the  less  occupational  exposure 
there  will  be  and  the  leas  likely  that  TB 
will  be  transmitted.  In  addition,  early 
identification  of  individuals  with 
suspected  or  confirmed  infectious  TB 
will  allow  for  the  timely  transfer  and 
initiation  of  effective  treatment  of  those 
individuals  for  whom  the  diagnosis  of 
TB  is  likely.  By  promptly  administering 
eSiective  treatment,  these  individuals 
can  be  rendered  noninfectious,  thus 
decreasing  the  time  they  are  infectious 
and  their  potential  for  exposing 
employees  and  other  people. 

OSHA  is  proposing  that  employers 
develop  a  procedure  for  the  prompt 
identification  of  individuals  with 
suspected  or  confirmed  infectious  TB  as 
part  of  the  exposure  control  plan.  In 
order  to  assure  prompt  identification,  it 
is  necessary  for  the  employer  to  have 
procedures  in  place  regarding  how  this 
identification  will  be  made.  COC  has 
recommended  that  identification 
procedures  be  based  on  the  prevalence 
and  characteristics  of  TB  in  the 
population  served  by  the  specific 
facility  (Ex.  4B).  For  example. 


individuals  who  come  from 
communities  with  a  high  prevalence  of 
TB  and  exhibit  certain  signs  of  TB  may 
be  more  highly  suspected  as  having 
infectious  TB  than  individuals  from 
communities  with  a  low  prevalence  of 
TB.  OSHA.  therefore,  expects  that  the 
procedures  may  be  difiierent  depending 
upon  the  local  conditions. 

Tbe  procedure  needs  to  contain  the 
following: 

Methodology — ^The  employer  must 
describe  how  he  or  she  will  make  die 
detOTmination  that  an  individual  shoidd 
be  considered  as  having  suspected  or 
confirmed  infectious  TB.  There  are 
several  ways  of  doing  this.  The 
employer  can  use  information  (wovided 
by  a  physician  or  other  health  care 
provider  in  advance  of  an  individual's 
admission  to  the  employer's  fecility  that 
the  individual  has  been  diagnosed  with 
suspected  or  confirmed  infectious  TB.  If 
this  is  not  available  the  employer  must 
determine  whether  an  individual  should 
be  considered  as  having  suspected 
infectiotis  TB.  OSHA  defines  suspected 
infectious  TB  as: 

*  *   *  a  potential  disease  state  in  which  an 
individual  is  known,  or  with  reasonable 
diligence  should  be  kno%<m,  by  the  employer 
to  have  one  or  more  of  the  following 
conditions,  unless  the  individual's  condition 
has  been  medically  determined  to  result  from 
a  cause  other  than  TB:  (1)  to  be  infected  with 
M.  Tuberculosis  and  to  have  the  signs  or 
symptoms  of  TB;  (2}  to  have  a  positive  acid- 
fast  bacilli  (AFB)  smear,  or  (3)  to  have  a 
persistent  cough  1ii«ting  3  or  more  weeks  and 
two  or  more  symptoms  of  TB.  e.g..  bloody 
sputum,  night  sweats,  anorexia,  weight  loss 
and  fever.  An  individual  with  suspected 
infectious  TB  has  neither  confirmed 
infectious  TB  nor  has  he  or  she  been 
medically  determined  to  be  noninfectious. 

Although  the  definition  specifies  the 
criteria  the  employer  must  incorporate 
in  his  or  her  plan,  the  employw  will 
still  need  to  exercise  judgment  in 
determining  whether  an  individual 
meets  one  or  more  prongs  of  the 
definition.  Of  course,  an  employer,  such 
as  one  who  operates  a  fecility  in  an  area 
of  particularly  high  TB  prevalence,  is 
free  to  use  more  stringent  (i.e., 
additional)  criteria  for  considering  an 
individtial  to  have  suspected  infectious 
TB  in  his  or  her  particular  woric  setting. 

In  situations  where  a  medical 
diagnosis  is  not  available  either  before 
or  at  the  time  of  admission,  an  employer 
must  collect  tbe  information  he  or  she 
needs  to  make  the  determination.  This 
can  be  accomplished  in  two  ways.  The 
employer  can  have  an  employee 
administer  a  medical  history 
questionnaire  to  individuals  seeking 
services  from  the  facility.  Another  way 
to  obtain  information  to  make  this 
determination  is  by  having  an  employee 


observe  the  individual  to  ascertain  his 
or  her  health  status,  looking  for  the 
signs,  and  asking  about  tbe  symptoms 
included  in  OSHA's  definition  that  may 
indicate  infectious  TB.  Many  employers 
will  use  both  questioimaires  and 
observation.  The  employee  collecting 
the  information  will  have  to  be  trained 
on  how  to  conduct  the  investigation 
eSiectively  and  with  respect  for  the 
privacy  of  the  individtial. 

Responsibilities — The  onployer  must 
designate  responsibilities  for 
determining  whether  an  individual 
should  be  considered  as  having 
suspected  or  confirmed  infectious  TB. 
However,  al^employees  need  to  be 
given  clear  instructions  regarding  their 
roles  In  the  prompt  identification  of' 
suspected  or  confirmed  infectious  TB 
cases.  For  example,  the  health  care 
workers  who  are  the  first  points  of 
contact  in  ambulatory  care  settings  and 
emergmcy  rooms  in  hospitals  cotild  be 
involved  with  the  initial  screening  of 
patients.  They  may  be  given  several 
questions  to  ask  a  patient,  which  would 
be  used  as  information  to  begin  the 
determination.  The  next  actions  Mrould 
depend  upon  the  responses,  and  the 
authority  of  the  bealdi  care  workers. 
Some  employees,  for  example,  would 
only  report  answers  to  questions  or  their 
observation  of  signs  of  infectious  TB  in 
the  client  population  to  someone  more 
knowledgeable.  Other  employees  would 
be  making  determinations.  The  hospital 
would  probably  have  a  different 
procedure  that  would  be  used  before  or 
at  admission  to  the  hospital  for 
scheduled  services.  The  same  hospital 
might  have  still  another  procedure 
designating  responsibility  to  other 
employees  for  id«itifying  patients  who 
develop  TB  while  in  the  hospital.  Tbe 
Exposure  Control  Plan  must  designate 
those  employees  who  make  the 
determination  as  to  whether  an 
individual  has  suspected  or  confirmed 
infectious  TB.'An  employer  should 
consider  such  designation(s)  carefully 
because,  regardless  of  who  determines 
that  an  individual  has  suspected 
infectious  TB,  it  is  the  employer  who  is 
responsible  for  ensuring  that  the 
employee  knows  and  uses  the  propm 
criteria. 

The  identification  prt)cedures  will 
likely  vary  among  establishments, 
depending  upon  the  type  of  work  done 
in  the  fecility.  For  example,  fecilities 
that  provide  long-term  care  for  tbe 
elderly  will  likely  have  a  different 
procedure  from  hospitals  that  have  an 
open  admissions  policy.  OSHA  also 
expects  that  the  methods  different 
employers  use  may  vary  depending  on 
whether  the  employer  is  in  an  area  of 
high  or  low  TB  prevalence.  This 


approach  is  consistent  with  CDC 
recommendations. 

Promptness — Prompt  identification  of 
an  individual  with  suspected  or 
confirmed  infectious  TB  is  important 
because  it  allows  isolation  before  the 
disease  is  spread  through  the  fecility. 
CDC  recommends  that  procedures  be  in 
place  for  prompt  identification. 
However.  OSHA  expects  that  the 
determination  will  be  made  as  soon  as 
reasonably  practical  since  an  employer 
cannot  always  make  such  a 
determination  inunediately.  For  many 
situations,  such  as  those  occurring  in  a 
hospice,  the  employer  will  have 
information  regarding  an  individual's 
health  status  prior  to  admitting  the 
individual  to  the  facility.  The  employer 
can  use  this  information  lo  determine 
whether  the  individual  should  be 
considered  as  having  suspected  or 
confirmed  infectious  TB.  In  a  long-tenn 
health  can  facility,  the  employer  needs 
to  be  continually  aware  of  each 
resident's  health  status  because  it  can 
change  rapidly.  Information  regarding 
the  signs  or  sjrmptoms  suspected 
infectious  TB  needs  to  be  reported  and 
processed  as  soon  as  possible. 

Efiectrveness— OSHA  believes  that  an 
effective  procedure,  when  implemented, 
will  identify  individuals  as  having 
suspected  or  confirmed  infectious  TB. 
OSHA  believes  that  many  employers 
affected  by  this  proposed  standard 
currently  use  efiiective  procedures  and 
find  them  to  be  practical.  However. 
OSHA  also  recognizes  that  it  will  not  be 
possible  to  ensure  that  the  identification 
procedure  will  promptly  detect  all 
individuals  with  infectious  TB  each 
time.  In  homeless  shelters,  for  examine. 
the  clients  may  withhold  information 
requested  in  a  questionnaire  because 
they  believe  that  such  information  may 
persuade  the  shelter  to  refuse  to  admit 
them.  Therefore,  homeless  shelters  may 
have  to  place  greater  reliance  on 
observation  of  the  residents  for  the 
cluster  of  signs  and  symptoms 
associated  with  infectiotis  TB.  Although 
this  standard  would  require  that 
homeless  shelter  workers  and  others  be 
trained  to  look  for  signs  in  individuals, 
it  is  unlikely  that  all  cases  will  be 
identified.  However,  if  the  emplojrer 
finds  that  Individuals  with  suspected 
and  confirmed  infectious  TB  are  not 
being  identified,  the  employer  must 
investigate  in  order  to  determine  what 
procedures  need  to  be  modified.  During 
an  inspection,  an  OSHA  compliance 
officer  will  review  the  adequacy  of  the 
procedures,  and  although  a  citation 
woidd  not  be  issued  solely  on  the  basis 
of  feilure  to  identify  an  individual  with 
suspected  infectious  TB  because  no 
identification  system  is  fool-proof. 
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fidliire  to  identiiy  a  number  of 
individuals  with  undetected  suspected 
or  confirmed  infectious  TB  would  be 
good  evidence  that  the  procedures  or 
their  implementation  need  to  be 
investigated  and  improved  and  could 
result  in  a  citation. 

The  employer  must  also  include  in 
the  exposure  control  plan  procedures  ' 
for  transferring  individuals  with 
suspected  or  confirmed  infectious  TB  to 
facilities  with  AFB  isolation 
capabilities.  The  procedures  must 
address  how  those  transfers  are  to  take 
place  in  order  that  the  transfins  may  be 
conducted  promptly  and  with  minimal 
exposure  to  employees.  Specifically, 
they  will  include  where  the  cases  are  to 
be  transferred,  how  the  transfer  will 
occur,  and  what  precautions  employees 
are  to  take  while  individuals  with 
suspected  or  confirmed  TB  are  awaiting 
transfar. 

As  the  note  to  paragraph  (cK2Kii) 
states,  an  employer's  duties  regarding 
transfer  of  an  individual  with  suspected 
or  confirmed  infectious  TB  will  vary 
with  the  type  of  facility  the  employer 
opwates  and  the  worii  performed  by  his 
or  her  employees.  For  example,  the 
tiaiiahi  responsibilities  of  hospitals, 
long  iHi  III  care  for  the  elderly, 
correctional  facilities,  and  hospices  may 
include  contacting  the  receiving  facility, 
providing  transport,  and  taking  other 
steps  to  ensure  the  individual  can  get  to 
the  receiving  facility.  These  types  of 
facilities  often  exercise  custodial  care 
over  such  individuals  and.  hence,  have 
more  responsibility  for  assuring 
completion  of  the  transfer.  Conversely, 
the  responsibilities  a  homeless  shelter 
or  a  facility  that  offers  drug  treatment 
for  drug  abuse,  but  that  does  not  have 
custody  over  individuals,  may  only 
include  providing  information  about  the 
receiving  fiscility,  contacting  the  facility, 
and  providing  directions  to  the  facility. 
An  employer  who  provides  home  health 
care  or  home-based  hospice  care  has  no 
obligation  to  transfer  an  individualfrom 
his  or  her  home  to  a  receiving  facility. 
Transferring  an  individual  with 
suspected  or  confirmed  infectious  TB 
protects  employees  within  the  facility 
by  making  sure  the  source  of 
occupational  exposure  is  removed  and, 
of  course,  benefits  the  individual  in  that 
he  or  she  receives  help  in  locating  and 
getting  to  a  leceiving  facility  with  the 
capability  for  appropriately  managing 
their  care. 

Paragraph  (c)(2Kiii}  outlines  the 
additional  elements  required  of 
employers  who  have  work  settings 
whoe  individuals  with  suspected  or 
ccHifirmed  infectious  TB  are  arfmitt^wl  or 
provided  with  medical  services. 
Paragraph  (cX2liiiKA)  requires  that 


their  exposure  control  plans  include 
procedures  for  the  prompt  identification 
of  individuals  with  suspected  or 
ccmfirmed  infectious  TB.  As  discussed 
above,  the  early  identificatipn  of 
individuals  with  infectious  TB  will  help 
to  assure  that  employees  who  must  have 
contact  with  those  individuals  will  be 
warned  early  and  be  able  to  use 
appropriate  infection  control  practices 
to  protect  themselves  from  exposure.  In 
addition,  for  employers  who  have 
facilities  whoe  individuals  with 
suspected  or  confirmed  infectious  TB 
are  admitted  and  provided  medical 
services,  prompt  identification  is 
essential  so  that  isolation  precautions 
and  effective  treatment  can  be  initiated 
as  soon  as  possible,  thereby  reducing 
exposure  to  employees  and  other 
people. 

Paragraph  (c)(2)(iii)(B)  requires  that 
the  employer  develop  procedures  for 
isolating  and  managing  the  care  of 
individuals  with  suspected  or 
confirmed  infectious  TB.  Having 
isolation  procedures  in  place  will  help 
to  assure  that  employees  are  aware  of 
the  steps  to  take  in  the  event  that 
individuals  with  suspected  or 
confirmed  infectious  TB  are  identified. 
If  emplo]rees  know  the  proper 
procedures  to  follow,  they  will  be  better 
equipped  to  initiate  isolation  promptly, 
thereby  reducing  the  likelihood  that 
individuals  with  infectious  TB  will 
infect  others.  This  provision  is  in 
accordance  with  the  most  recent  CDC 
guidelines,  which  also  reconunend  the 
procedures  include: 

(1)  Tha  indications  for  isolation.  (2)  who  is 
authorixad  to  initiate  and  discantinua 
isolation.  (3)  isolation  practices.  (4) 
moaitoring  of  isolatioD.  (5)  management  of 
patients  who  will  not  comply  with  isolation 
practices,  and  (6)  criteria  for  discontinuing 
isolation.  (Ex.  4B} 

While  OSHA  allows  the  employer  to 
determine  what  criteria  should  be 
included  in  the  procedures  to  isolate, 
the  Agency  believes  that  it  is  prudent 
for  the  employer  also  to  consider  the 
elements  listed  in  the  CDC  guidelines. 
Paragraph  (c)(2)(iii)(B)  also  requires 
that  the  employer  develop  policies  and 
procedures  for  managing  the  care  of 
individuals  with  siispected  or 
confirmed  infectious  TB  once  they  have 
been  placed  in  isofation.  The  exposure 
control  plan  must  include  procedures 
and  polices  addressing:  (1) 
Minimization  of  the  time  an  individual 
with  suspected  or  confirmed  infectious 
TB  remains  outside  of  an  AFB  isolation 
room  or  area,  (2)  minimization  of 
employee  exposure  in  AFB  isolation 
rooms  or  areas,  (3)  delay  of  elective 
transport  or  relocation  of  individuals 
with  infectious  TB  within  the  facility 


and,  to  the  extent  feasible,  performance 
of  services  or  procedures  for  such 
individuals  in  an  AFB  isolation  room  or 
area,  (4)  masking  of  individuals  with 
infectious  TB  or  use  of  portable 
contaiimient  engineering  controls 
during  transport  outside  of  AFB 
isolation  rooms  and  return  of  the 
individual  to  an  AFB  isolation  room  or 
area  as  soon  as  is  practical  after 
completion  of  the  service  or  procedure, 
and  (5)  delay  of  elective  high-hazard 
procedures  and  elective  surgery  until  an 
individual  with  suspected  or  confirmed 
infectious  TB  is  determined  to  be 
noninfectious. 

It  is  important  to  minimiwt,  to  the 
extent  feasible,  exposure  of  employees 
to  aerosolized  M.  tuberculosis  even 
while  maintaining  a  high  quality  of 
health  care  and  other  required  services. 
Developing  policies  and  procedures 
addressing  the  items  listwl  abov»will 
help  to  assure  that  this  overall  goal  is 
met.  For  example,  there  may  be  times 
when  an  individual  with  suspected  or 
confirmed  infectious  TB  must  leave  the 
isolation  room  or  area  (e.g.,  when 
certain  equipment  necessary  for 
providing  care  to  the  patient  cannot  be 
brought  into  the  room).  On  these 
occasions  haying  (x>licies  in  place  that 
minimize  the  time  those  individuals 
must  be  outside  the  isolation  room  or 
area  will  help  to  reduce  the  likelihood 
that  droplet  nuclei  are  spread.  For 
example,  if  a  particular  procedure  must 
be  performed  outside  of  the  isolation 
room,  time  could  be  minimized  by 
taking  the  individual  directly  to  the 
procedure  area,  performing  the 
procedure  upon  arrival,  and  returning 
the  individual  to  isolation  immediately 
after  completion  of  the  procedure.  In 
addition,  if  a  procedure  is  to  be 
performed  outside  of  the  isolation  room, 
a  time  could  be  chosen  when  the 
procedure  area  is  not  being  used  by 
others. 

The  exposure  control  plan  must  also 
contain  procedures  for  minimiring 
onployee  exposure  in  AFB  isolation 
rooms  or  areas.  For  example,  policies 
addressing  minimJTing  both  the  number 
of  employees  and  time  that  such 
employees  spend  in  isolation  rooms  can 
reduce  exposure.  This  can  be 
accomplished  in  a  variety  of  ways.  Fm 
example,  in  order  to  minimira  the 
number  of  employees  entering  an 
isolation  room,  certain  tasks  or        * 
procedures  that  might  normally  be  done 
by  several  different  employees  could  be 
done  by  one  person.  A  nurse  coming 
into  the  room  to  administer  daily  TB 
treatment  could  also  bring  in  the 
patient's  breakfast  at  the  same  time 
rather  than  have  a  hospital  dietician 
deliver  the  meal.  In  addition,  the 
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employer  must  address  minimization  of 
time  that  employees  spend  in  an 
isolation  room  or  area.  For  example, 
rather  than  conducting  an  entire 
discharge  planning  interview  with  an 
individual  in  person,  the  employee  may 
be  able  to  collect  and  convey  a  large  part 
of  the  information  over  the  phone  with 
the  individual.  Personal  contact  could 
be  limited  to  just  the  time  needed  to 
obtain  items  requiring  direct  interaction, 
such  as  the  individual's  signaUue. 

Policies  are  to  be  included  that 
address  the  masking  of  individuals  vnA 
infectious  TB  during  transport  outside 
of  AFB  isolation  rooms  or  areas. 
Masking  of  individuals  may  be 
accomplished,  for  example,  through  the 
use  of  sui^cal  masks  or  valveless 
respirators.  A  barrier  such  as  k  surgical 
nook,  when  placed  over  the  mouth  of  an 
individtial  who  is  coughing,  wrill  reduce 
the  formation  of  droplet  nuclei  because 
the  mask  will  collect  and  contain  the 
droplets  as  they  are  discharged  before 
they  have  time  to  evaporate  and  form 
droplet  nuclei.  A  respirator  that  does 
not  have  an  exhalation  valve  can  also  be 
used  to  capture  droplets  being 
discharged.  An  exhalation  valve  would 
permit  droplets  to  pass  through  and 
discharge  into  the  air,  where  they  could 
evaporate  and  form  droplet  nuclei. 
However,  while  surgical  masks  prevent 
the  formation  of  droplet  nuclei,  they  do 
not  prevent  exposure  to  droplet  nuclei. 
As  the  document  "Biosafety  Precautions 
for  Airborne  Pathogens"  states: 

There  is  do  leciprocity  between  the  means 
of  prevention  of  the  actual  formation  of 
droplet  nuclei  (coughing  into  a  tissue)  and 
the  means  of  prevention  of  exposure  (barrien 
to  breathing  in  the  droplet  nuclei).  Once  a 
droplet  nucleus  has  bran  allowed  to  farm,  its 
small  size  can  penetrate  the  fiber  of  a  tinue 
or  a  surgical  masL  Thus  these  products  do 
not  represent  adequate  physical  batiien  to 
the  aaiijiul  transmission  of  droplet  nuclei. 
The  appropriate  barrier  is  a  well  fitted 
respiator  that  does  not  allow  leakage  of  air 
around  tite  edges  and  blocks  passage  of 
microorganisms  in  the  filter  media  (fiban  or 
pores)  through  which  air  is  inspired. 
Although  a  simple  surgical  mask  applied  to 
a  tuberculosis  patient  who  must  be 
ttanspoitad  outside  the  isolation  room  will 
prevent  the  dispersal  of  organisms  as  droplet 
nuclei,  such  a  mask  does  not  provide 
adequate  protection  to  the  individual  who 
must  bieathe  air  containing  diopht  nocIaL 
(Ex.  7-134) 

Since  matking  of  an  individual  «rith 
suspected  or  confirmed  infectious  TB 
wrill  reduce  the  number  of  droplet 
nuclei  expelled  into  the  air.  the 
employer  is  required  to  develop  polidea 
addressing  the  masking  of  such 
individuals  during  transport  outside  (rf 
an  AFB  isolation  room. 


It  is  not  OSHA's  intent  to  dictate 
patient  management  practices,  nor  will 
it  be  the  Compliance  Officer's 
responsibility  to  determine  the 
correctness  oif  certain  patient 
management  policies.  However,  the 
Agency  believes  that  the  employer  must 
consider  the  above  situations  and 
develop  policies  that  address  them, 
keeping  in  mind  the  goal  of  minimiring 
emplo3ree  exposure.  This  provision  is  in 
accxudance  with  CDC  recommendations 
(EX.4B). 

The  exposure  control  plan  most  also 
contain  policies  lor  the  delay  of  elective 
transport  or  relocation  within  the 
facility  of  individuals  with  suspected  or 
confirmed  infectious  TB  outside  of  an 
AFB  isolation  room  or  area.  For 
example,  delaying  the  transfer  of  an 
inmate  with  suspected  or  confirmed 
infectious  TB  from  one  prison  to 
another,  where  possible,  until  the 
inmate  has  beoi  determined  to  be 
noninfectious,  will  reduce  not  only  the 
number  of  employees  exposed,  but  will 
also  minimize  the  exposure  of  other 
inmates,  ther^y  decreasing  the  risk  of 
transmission  of  disease. 

Similarly,  the  exposure  control  plan  is 
to  include  policies  for  the  delay  of 
elective  high-hazard  procedures  until  an 
individual  with  stispected  or  confirmed 
infectious  TB  has  been  determined  to  be 
noninfectious.  Elective  high-hazard 
procedures  (e.g. .  pulmonary  function 
testing)  or  elective  surgery  (e.g., 
noncritical  dental  procedures)  might  be 
easily  delayed,  without  compromising 
care,  imtil  an  individual  with  infectious 
TB  has  been  detmnined  to  be 
noninfectious. 

Paragraph  (c)(2)(iiiMC)  requires  the 
employer  to  list  all  high-hasard 
procedures  pwformed  in  the  workplace. 
As  discussed  in  paragraph  (j). 
Definitions,  high-hazard  procedures  are 
defined  as  "^  *  *  those  procedures 
performed  on  an  individual  with 
suspected  or  confirmed  infectious 
tuberculosis  in  which  the  potential  for 
being  exposed  to  M.  tuberculosis  is 
increased  due  to  the  reasonably 
anticipated  generation  of  aeroscriized  M. 
tabaculosis  *  *   *"  Under  paragraph 
(dX4)  of  Work  Practice  and  Enginieeting 
Controls,  the  {Hoposed  standard 
requires  that  all  employers  assure  that 
high-hazard  procedures  are  conducted 
in  an  AFB  isolation  room  or  area.  Thus, 
listing  the  high-hazard  procedures  wrill 
serve  to  idei^dfy  those  procedures  that 
require  special  ventilation 

considerations  (e.g..  maintaining 

negative  pressure  and  properly 
exhausting  contaminated  air).  This  will 
assist  onployees  in  determining  which 
procedures  must  be  performed  using 
such  engineering  controls  and. 


consequently,  will  help  minimize 
employee  exposure. 

For  employers  viho  have  work 
settings  where  TB  cases  are  isolated, 
paragr^  (cK2)(iii)(D)  requires  the 
employer  to  develc^  a  schedule  fat  the 
inspection,  maintenance,  and 
perfoimance  monitoring  of  engineering 
controls.  Engineering  controls  required 
by  the  propmed  standard  play  an 
essential  role  in  reducing  employee 
exposures  to  M.  tubercutosis.  Thus,  it  is 
necessary  that  these  controls  be 
appropriately  maintained,  inspected 
and  monitored  in  order  to  assure  that 
they  are  functioning  properly.  Since 
engineering  controls  are  mechanical 
systems,  they  are  prone  to  occasional 
lapses  in  performance  caused  by 
occurrences  such  as  dogged  filters, 
slipping  or  broken  drive  belts,  burned-^ 
out  motors,  obstructed  ducts,  and  so 
forth.  Since  these  situations  cannot  be 
predicted,  it  is  necessary  to  regularly 
inspect  engineering  controls  tor  proper 
fiiiictioning.  Hence,  a  schedule  must  be 
developed  for  such  activities.  In 
addition,  emplojfees  viho  are 
responsible  for  die  maintenance  will 
have  a  record  that  they  can  check  to  see 
when  certain  engineering  controls  need 
to  be  inspected,  maintained  or 
monitored.  In  general,  OSHA  has  left 
the  time  frame  for  these  activities  up  to 
the  employer,  except  as  required  imder 
paragraphs  (d)(SMii)  and  (d)(5Xiii).  since 
the  employer  is  familiar  with  the 
characteristics  of  the  wori^place  that 
could  affect  the  perfonnance  of  these 
controls  (e.g.,  dusty  conditions/  high 
heat  and  humidity,  seasonal  variations). 

For  facilities  with  clinical  or  research 
labcwatories.  Paragraph  (c)(2Xiv) 
reqtiires  that  the  exposure  control  plan 
contain  a  determination  from  the 
director  qf  the  laboratray  as  to  whether 
the  laboratory  facility  should  operate  at 
Biosafety  Level  2  or  3  containment 
accortling  to  CDC/NIH 
iwrmnnMmrfaHnnf  Under  paragraph  (e). 
Clinical  and  Research  Laboratories,  the 
proposed  standard  requires  a  number  of 
provisions  to  eliminate  or  minimiga 
eaqmsure  in  rlinif«l  and  research 
laboratory  settings.  These  provisions  are 
based  on  CDC/NIH  recommendations 
(Ex.  7-72)  for  laboratory  procedures 
performed  under  Biosafety  Levels  2  and 
3  for  an  infectious  agent  such  as  M. 
tuhefruiosis.  However,  as  noted  in  the 
CDC/NIH  recommendations,  the 
selection  of  a  biosafety  level  depends  on 
a  number  of  factors  and  it  may  be 
necessary  to  adapt  the  biosafety  level 
based  upon  such  factmrs.  For  example, 

that: 
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Occaaions  will  ariM  when  the  laboratory 
director  should  leiect  a  biosafety  level  hi^Mr 
than  that  recommended.  For  example,  a 
higher  biosafsty  level  may  be  indicated  by 
the  unique  oature  of  the  proposed  activity 
(e.g.,  the  need  for  special  containment  for 
experimentally  genentad  aaraaola  fat 
inhalation  studies)  or  by  the  proximity  of  the 
.  laboratory  to  areas  of  special  ooncani  (e.g.,  a 
diagnostic  laboratory  located  near  patient 
cm  anas).  Similarly,  a  recommended 
bioaahty  level  may  be  adapted  to  compensate 
for  the  absence  of  cotain  recommended 
safeguaids.  For  example,  in  those  situations 
where  Biosafety  Level  3  is  recommended, 
acceptable  safiaty  may  be  achieved  for  routine 
or  repetitive  operations  (e.g.,  diagnostic 
procedures  involving  tJM  propagation  of  an 
agent  for  identification,  typing  and 
susceptibility  tasting)  in  laboratories  where 
facilities  satisfy  Biosafsty  Level  2 
recommendations,  provided  the 
recommended  Standard  Biological  Practices, 
Special  Practices,  and  Safety  Equipment  for 
Bioaafsty  Level  3  ara  ligorously  followed. 
(Bx.  7-72.  pg.  70) 

OSHA  agrees  that  it  is  appropriate 
that  such  dedsioiis  be  made  by  the 
laboratory  director  and  would  allow 
such  adaptations  to  the  C3X]/NIH 
recommendations.  However,  regardless 
of  adaptations,  OSHA  requires  the 
laboratory  director  to  determine  and 
document  the  need  for  controlled  - 
access,  anterooms,  sealed  windows, 
directional  airflow,  preventing 
recirculation  of  laboratory  exhaust  air, 
filtration  of  exhaust  air  before  discharge 
outside,  and  thimble  exhaust 
connections  for  biological  safety 
cabinets.  These  determinations,  along 
with  any  adaptations  to  the  CDC/NIH 
biosafety  level,  must  be  made  a  part  of 
the  exposure  control  plan.  The 
documentation  tvill  provide  information 
to  the  laboratory  employees  of 
adaptations  to  and  changes  in 
recommended  biosafety  levels. 

For  employers  who  provide  home 
health  care  or  home-based  hospice  care, 
paragraph  (cK2Xv)  specifies  the 
elements  that  are  to  be  included  in  the 
exposure  control  plan.  In  home  health 
care  and  home-based  hospice  care 
situations,  individuals  are  in  their 
private  homes  receiving  health  care  and 
other  services  and  thtis  the  employer 
has  limited  control  over  the  work  site  in 
which  he  or  she  provides  those  services. 
In  addition,  employers  providing  such 
home-based  care  wdll  not  be  transferring 
individuals  identified  as  having 
suspected  or  confirmed  infectious  TB 
from  their  homes  to  facilities  with 
isolation  capabilities,  nor  will  the 
employer  be  initiating  isolation 
precautions  in  the  home.  In  recognition 
of  the  uniqueness  of  home-based  work 
settings,  OSHA  has  limited  the  elements 
of  the  exposure  control  plan  for  an 
emp]pyer  who  provides  home  iMalth 


care  and  home-based  hospice  care.  The 
elements  included  under  this  paragraph 
are  intended  to  address  the  type  of 
activities  that  are  likely  to  occur  in  the 
home  health  care  woric  setting.  Under 
this  paragraph  the  employer  must 
include  procedures  for  prompt 
identification  of  individuals  with 
suspected  or  confirmed  infectious  TB 
and  for  minimizing  employee  exposure 
to  such  individuals.  As  discussed  above, 
in  order  for  employees  to  take  proper 
precautions  in  protecting  themselves 
from  expKisiue  to  TB,  itis  essential  that 
there  be  procedures  to  identity 
potentially  infisctious  individuals.  In 
many  cases  the  home  health  care 
employer  may  already  know  that  the 
individual  has  been  identified  as  having 
suspected  or  confirmed  infectious  TB 
and  has  been  confined  to  their  home. 
Hovrever,  in  other  cases,  an  individual 
may  be  suffering  from  other 
immunocompromised  conditions  and 
may  develop  active  TB.  Because 
employees  in  home  health  care  and 
home-based  hospice  care  may  be 
providing  services  to  individuals  at  risk 
of  developing  active  TB,  it  is  necessary 
that  there  be  procedures  in  place  for 
identifying  those  individuals.  In 
addition,  the  exposure  control  plan 
must  include  procedures  for  minimiring 
employee  exposure.  Such  procedures 
might  include  minimiring  the  time 
spent  in  the  home  by  combining  tasks 
to  limit  the  numb«'  of  entries  or  by 
minimiring  the  number  of  employees 
who  must  enter  the  home  along  with  the 
time  they  spend  there.  Paragraph 
(cK2)(v)  also  requires  that  the  exposure 
control  plan  include  a  list  of  high- 
hazard  procedures,  if  any,  performed  in 
the  workplace  and  procedures  for 
delaying  elective  high-hazard 
prtKBdures  tmtil  the  individual  is 
noninfectious.  Listing  the  high-hazard 
procediues  will  serve  to  identify  those 
procediues  that  may  require  special 
considerations.  In  the  home  setting,  this 
would  not  include  the  use  of  AFB 
isolation  precautions.  To  the  extent 
possible  the  employer  should  also 
include  procedures  for  when  these  types 
of  procedures  can  be  delayed.  This  will 
decrease  the  exposure  of  employees  to 
aoosolized  M.  tuberculous  that  might 
be  generated  performing  these 
procedures. 

Paragraph  (cK2Kvi)  stipulates  tfiat  the 
employer  must  document  the  number  of 
confirmed  infectious  tuberctilosis  cases 
encountered  in  the  work  setting  in  the 
past  12  months  in  the  Exposure  Control 
Plan  whenever  the  employer  is  using 
this  information  to  claim  reduced 
responsibilities  related  to  paragraph  (b). 
Application,  and  paragraph  (gKSMiuKD). 


Medical  Surveillance,  of  the  standard. 
Under  paragraph  (b),  employers  are 
relieved  from  implementing  certain 
provisions  of  the  standard  if  they  do  not 
admit  or  provide  medical  services  to 
individuals  with  suspected  or 
confirmed  LnflBctious  TB  and  they  can 
demonstrate  that,  in  the  past  2  years, 
there  have  been  no  cases  of  confirmed 
infactious  TB  reported  in  the  local 
coiuify  in  one  or  both  years  and,  if  any 
cases  have  occurred  in  one  of  the  past 
2  years,  fawer  than  6  confirmed 
infectious  cases  were  reported  in  that 
year.  Furthermore,  employers  desiring 
to  follow  the  limited  program  must 
demonstrate  that  no  such  cases  have 
been  encountered  in  his  or  her 
employees'  work  setting  in  the  past  12 
months.  Under  paragraph  (g)(3)(iii)(D)  of 
Medical  Surveillance,  employees  with 
negative  TB  skin  tests  are  to  be  provided 
with  a  TB  skin  test  every  6  months  if  the 
employee  works  in  an  intake  area  where 
early  identification  procediues  are 
performed  in  fecilities  where  six  or 
more  individuals  with  confirmed 
infectious  TB  have  been  oicotmtered  in 
the  past  12  months.  However,  if  the 
emplojrer  can  doctmient  that  fewer  than 
6  individuals  with  confirmed  infactious 
TB  have  been  encountered  in  the 
fedlify,  the  employee  in  the  intake  area 
would  only  have  to  be  provided  with  a 
TB  skin  test  annually.  The  cotmt  of  the 
number  of  confirmed  infactious  TB 
cases  in  the  exposure  control  plan 
would  serve  to  document  that  fewer 
than  6  individuals  with  confirmed 
infactious  TB  had  been  encountered  in 
the  past  12  months,  thus  relieving  the 
employer  of  the  burden  of  providing 
skin  tests  every  6  months  for  those 
affected  employees. 

Paragraph  (c)(2)(viiXA)  requires  that  a 
copy  of  the  exposure  control  plan  be 
accessibfe  to  employees.  The  reason  for 
this  is  to  assure  that  an  employee  can 
get  and  consult  the  exposure  control 
plan  within  a  reasonable  time,  place  and 
manner.  Having  access  to  the  plan 
encourages  employees  to  devdop  a 
complete  imderatanding  of  the  plan  and 
its  application,  so  that  me  program  can 
be  carried  out  by  both  employer  and 
employees.  Having  the  plan  available 
also  serves  as  an  on-site  adjunct  to  the 
overall  infection  ctmtrol  program  and 
m^  reinforce  the  training  programs. 

For  fixeo  work  sites  and  primary 
workplace  fecilities,  the  plan  must  be 
maintained  on-site  at  all  times.  For 
those  situations  where  an  emplo3fee(s) 
travels  between  work  sites  or  where  the 
employee's  work  is  carried  out  at  more 
than  one  geographical  location,  the  plan 
may  be  maintained  at  the  primary 
wtvkplace  fecilify.  To  ensure  access,  the 
plan  should  be  in  a  centra]  location 
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where  an  employee  may  see  it  whenev^ 
he  or  she  wishes.  However,  in  order  to 
allow  flexibilify,  OSHA  is  not  specifying 
where  the  plan  must  be  kept.  The 
employer  is  permitted  to  determine 
where  the  plan  is  kept  provided  that  the 
employee  can  access  a  copy  of  the  plan 
at  the  workplace,  within  the  workshift 
For  example,  if  the  plan  is  maintained 
on  a  computer,  access  to  the  computer 
or  hard  copy  must  be  available  to  the 
employee.  Likewise,  if  the  plan  is 
comprised  of  several  separate  policy 
documents,  copies  of  all  dociunents 
must  be  accessible  in  addition  to  any 
general  policy  statement  or  guiding 
doctunent  that  may  exist  ■ 

Paragraph  (c)(2Kvii)(B)  requires  that 
the  exposure  control  plan  be  reviewed 
at  least  annually  and  updated  whenevw 
necessary  to  reflect  new  or  modified 
tasks,  procedures,  or  engineering 
controls  that  affect  occupational 
exposure  and  to  include  new  or  revised 
employee  positions  with  occupational 
expostire.  An  example  of  such  a 
situation  would  be  when  an  employer  in 
a  facilify  that  had  previously  transferred 
individuals  with  suspected  or 
confirmed  infactious  TB  decided  that 
such  individuals  would  be  admitted  and 
provided  medical  services.  The  purpose 
of  this  requirement  is  to  assure  tiiat  all 
new  tasks  and  pnx^edures  are  evaluated 
in  order  to  determine  whether  they 
could  result  in  occupational  exposure. 
New  and  revised  job  classifications 
must  be  added  to  the  lists  of  job  * 

classifications  and  tasks  and  procedures 
identified  in  (cKl}(i)  of  this  section  in 
order  to  assure  full  coverage  of 
occupationally  exposed  employees.  Tlie 
updating  must  octnir  as  soon  as  feasible 
and  may  not  be  postponed  imtil  the 
annual  review. 

Paragraph  (c)(2KviiKC)  requires  that 
the  exposure  control  plan  be  made 
available  to  the  Assistant  Secretary  and 
the  Director  upon  request  for 
examination  and  copying.  The  purpose 
of  this  requirement  is  to  allow  the 
OSHA  representative  to  review  an 
employer's  plan,  including  the  exposure 
determination  of  employees  at  risk  Cor 
occupational  exposure.  Although  the 
Assistant  Secretary  or  the  Director  could 
request  the  plan  at  any  time,  it  will 
usually  be  requested  by  an  OSHA 
compliance  safefy  and  health  ofBc^ 
(CSHO)  during  the  course  of  a 
workplace  inspection.  The  CSHO  needs 
to  examine  the  plan  in  order  to  see  what 
pnxndures  and  program  planning  for 
the  control  of  occupational  exposures 
have  been  instituted  and  whether  they 
meet  the  requirements  of  the  standard. 


Pampaph  (d)    Woi±  Practices  and 
Enginemng  Controls 

It  is  generally  acknowledged  that 
protection  of  the  employee  is  most 
effectively  attained  by  elimination  or 
minimization  of  the  hazard  at  its  sourT». 
which  engineering  controls  and  work 
practices  are  both  designed  to  do. 
Industrial  hygiene  principles  also  teach 
that  control  methods  that  depend  upon 
the  vagaries  of  human  behavior  are 
inherentiy  less  reliable  than  well- 
maintained  mechanical  methods.  For 
these  reasons,  OSHA  has  preferred 
engineering  and  work  practice  controls 
aAd  has  required,  imder  paragraph 
(d)(1),  that  they  be  used  to  eliminate  or 
minimize  employee  exposure  to  M. 
tuberculosis.  Nevertheless,  OSHA 
recognizes  that  situations  may  exist  in 
which  neither  of  these  control  methods 
is  feasible  and  that,  in  these 
circumstances,  employee  protection 
must  be  achieved  through  the  use  of 
personal  protective  equipment, 
primarily  respirators.  In  other 
situations,  personal  protective 
equipment  may  have-to  be  utilized  in 
conjtmction  with  engineering  controls 
and/or  worin  practices  to  obtsin  a  further 
reduction  in  employee  exposure. 

Engineering  controls  save  to  reduce 
employee  exposure  in  the  workplace  by 
either  removing  the  hazard  or  isolating 
the  worker  from  exposure.  These 
controls  include  process  or  equipment 
redesign,  process  or  equipment 
enclosiue  (e.g.,  biosafafy  cabinets),  and 
^employee  isolatioD.  In  gen«ral. 
engineering  controls  act  on  the  source  of 
the  hazard  and  eliminate  or  reduce 
employee  exposure  without  reliance  on 
the  employee  to  take  self-protective 
action. 

In  comparison,  woiii  practice  controls 
reduce  the  likelihood  of  exposure 
through  alteration  of  the  manner  in 
which  a  task  is  performed  (e.g.,  closing 
the  doOT  of  an  AFB  isolation  room 
immediately  upon  entering  or  exiting). 
Although  work  practice  controls  also  act 
on  the  source  of  the  hazard,  the 
protection  they  provide  is  based  upon 
employer  and  employee  behavior  rather 
than  installation  of  a  physical  device.  In 
many  instances  these  two  control 
methodologies  work  in  tandem,  because 
it  is  often  necessary  to  employ  work 
practice  controb  to  assure  efi^ective 
operation  of  engineering  controls.  Under 
the  provisions  of  the  {Heceding 
paragraph,  Exposure  Control  Plan,  the 
employer  is  required  to  develop  a 
number  of  work  practices  relative  to 
controlling  occupational  exposure  to 
TB.  In  paragraph  (d)(2).  these  work    - 
practices  are  required  to  he 
implemented  in  the  work  setting.      _  .£.  : 


In  developing  the  methods  of 
compliance  section  for  this  proposal. 
OSHA  carefully  considered  the  woric 
environments  that  have  the  potential  ba 
producing  occupational  exposures. 
Since  the  source  of  the  hazard  is 
frequentiy  a  living  person,  typical 
methods  of  reducing  or  eliminating  the 
hazard  at  the  source  may  not  always  be 
feasible.  For  example,  in  an  industrial 
operation  a  process  may  be  entirely 
enclosed  and  operated  or  monitared  by 
an  emplojrae  at  a  remote  location,  a 
situation  that  would  rarely,  if  ever, 
occiu  in  the  work  settings  covered  by 
this  standard.  The  Agency  believes, 
therefore,  that  prevention  of  exposures 
to  M.  tuberculosis  will  often  require  use 
of  a  combination  of  control  metiiods  to  •. 
achieve  adequate  protection  of 
employees.  Paragraph  (d)(1)  requires 
work  practices  and  oogineering  controls 
to  be  used  to  diminate  or  minimize 
employee  eimosures. 

Not  all  fKUities  will  have  the 
capabilities  to  admit  or  futivide  medical 
services  to  individuals  with  suspected 
or  confirmed  infi9ctious  tuboculosis. 
ConsequenUy,  these  fecilities  will  have 
to  transfer  such  individuals  to  another 
fecilify  where  isolation  rooms  or  areas 
are  available.  Paragraph  (d)(3)  requires 
that  individtiab  with  suspected  or 
confirmed  infectious  TB  must  be 
idmitified  and.  except  in  settings  where 
home  health  care  or  home-based 
hospice  care  is  provided,  shall  be:  (i) 
ma^Led  m  segregated  in  such  a  maniwr 
that  contact  with  employees  who  are  not 
wearing  respiratory  protection  is 
eliminated  or  minimieed  until  transfer 
or  placement  in  an  AFB  isolation  room 
or  area  can  be  accomplished:  and  (ii) 
placed  in  an  AFB  isolation  room  or  area 
or  transferred  to  a  facilify  with  AFB 
isolation  rooms  or  areas  within  5  houn 
from  the  time  of  identification,  or 
temporarily  placed  in  AFB  isolation 
within  5  hours  until  placement  or 
transfer  can  be  accomplished. 

Masking  or  s^regation  of  individuals 
with  suspected  or  ctmfirmed  infactious 
TB  while  those  individuals  are  awaiting 
placement  in  isolation  or  transfer  to 
another  fecilify  is  done  to  assure  that 
employee  exposure  is  minimized  to  the 
extent  feasible.  This  provision,  drawn 
from  CDC  reoonmiendations  (Ex.  4fi),  is 
aimed  at  minimizing  the  exposure  of 
employees  in  areas  where  individuals 
are  first  identified  as  having  suspected 
or  confirmed  infactious  TB.  Although 
CDC  recommends  masking  such  . : . 

individuals,  OSHA  presents  a  choice  of 
masking  or  segregation  because  the 
Agency  believes  that  this  practice  is 
d^ecUy  involved  with  the  medical 
management  of  such  individuals.  It  is 
OSHA's  mission  to  protect  employees 
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from  occupational  exposure  to 
tuberculosis  and  it  is  not  the  Agency's 
intent  to  dictate  medical  practice 
relative  to  individuals  with  suspected  or 
confirmed  infectious  TB.  Therefore. 
where  the  employer  has  chosen  not  to 
mask  individuals  with  suspected  or 
confirmed  infectioiii  TB  when  they  are 
not  in  isolation  rooms  or  areas  or  when 
such  Individuals  cannot  be  masked  (e.g., 
because  they  are  combative),  the 
employer  must  segregate  these 
individuals  in  a  manner  such  that 
contact  with  employees  who  are  not 
wearing  respiratory  protection  is 
eliminated  or  minimized.  S^regation 
could  be  accomplished,  for  example,  by 
having  the  individual  wait  in  an  area 
out  of  the  main  tra£Bc  of  a  waiting  room 
or  intake  area  or  in  a  vacant 
examination  room  that  is  not  needed  for 
patient/client  consultations.  The  time 
that  a  facility  can  pomit  an  individual 
to  await  placement  or  transfer  is  limited 
to  S  hours.  After  that  the  individual 
most  be  placed  in  isolation. 

The  primary  purposes  of  AFB    -^  ■  .~ 
isolation  rooms  or  areas  are  to  (1)  isolate 
patients  who  are  likely  to  have 
infectious  TB  from  unprotected 
employees,  (2)  prevent  escape  of  droplet 
nuclei  from  the  room,  thus  prevendi^ 
entry  of  M.  tubercu/osxs  into  the  corridor 
and  other  areas  of  the  fecility  where 
unprotected  employees  may  be  exposed, 
and  (3)  provide  an  environment  that 
wiU  fxomote  reduction  of  the 
concentration  of  droplet  nuclei  through 
various  engineering  controls  (Ex.  4B). 
All  of  these  will  reduce  employee 
exposiue.  Indeed,  placement  of 
individuals  with  suspected  or 
confirmed  infectious  TB  in  an  AFB 
isolation  room  is  the  most  effective  way 
to  prevent  or  lessen  transmission. 

OSHA  has  proposed  that  individuals 
with  suspected  or  confirmed  infisctious 
TB  be  iaolatad  or  transferred  within  5 
boon  from  the  time  of  being  identified 
aa  a  suspected  or  confirmed  case.  The 
Agency  realizes  that  the  time  it  will  take 
to  isolate  or  transfBr  an  individual  once 
he  or  she  is  identified  as  havii^ 
aoepected  or  confirmed  infectious  TB 
may  vary  and  that  circumstances  may 
arise  that  cause  delays  in  initinHng 
isolation  (e.g.,  all  isolation  rooms  may 
be  occupied  by  other  patients). 
However.  OSHA  is  also  conconed  about 
the  amount  of  time  an  individual,  who 
has  been  identified  as  having  suspected 
or  confirmed  infectious  TB,  should  be 
permitted  to  stay  in  non-isolation  areas. 
Individuals  who  must  wait  for  extoided 
periods  of  time  before  placement  in  AFB 
isolation  or  transfer  may  presmt  a  risk 
of  exposure  to  employees  working  in 
theae  areas  even  thou^  these 
individuals  may  be  masked.  A  study  by 


Moran  et  al.  shows  that  emergency 
departments  that  made  a  presumptive 
diagnosis  of  TB  were  able  to  initiate 
isolation  in  an  average  of  5  hours  from 
the  time  of  patient  registration  (Ex.  7- 
251).  Patient  registration  usually 
precedes  identification.  The  standard 
reqtiires  that  procedures  be  in  place  for 
prompt  idmtification  of  individuals 
with  suspected  or  confirmed  infectious 
TB.  In  view  of  this  requirement  and  the 
feet  that  the  study  was  based  on  time 
elapsed  from  patient  registration  to 
isolation,  which  included  the  time  the 
patient  waited  to  be  medically  observed, 
the  Agency  has  preliminarily  concluded 
that  five  hours  from  the  time  of  being 
identified  is  a  reasonable  cutoff  {mint 
for  transfer  or  placement  in  isolation. 

The  Agency's  concern  regarding 
permitting  identified  individuals  to  wait 
for  extended  periods,  even  though  they 
are  masked,  before  they  are  tramrflBrTed 
or  isolated  is  not  unfounded.  The 
American  Thoracic  Society,  in  its  -^ 

dociunent  Control  Of  Tuberculosis  In 
The  United  States,  states: 

*  *  'Patients  unable  to  cooperate  in 
covering  coughs  and  ineeze*  can  wraar 
ordinary  surgical  masks  for  short  periodM.  for 
example,  while  being  transported  within 
institutions.  For  hnge^  periods,  masks  on 
patients  are  stigmatizing,  uocomfortabie.  and 
probably  inefilKtive.  (Ex.  5-80)  (emphasis 
added) 

Consequently,  a  cutoff  point  of  5  hours 
baa  been  proposed  as  the  maximum 
amount  of  time  individuals  who  have 
been  identified  with  suspected  or 
confirmed  infectious  TB  may  await 
transfer  or  plac«nent  into  AFB 
isolatioiL  As  discussed  under  the 
Exposure  Control  Plan,  paragraph  (c). 
employers  are  required  to  have 
procedures  in  place  for  isolating  or 
transferring  individuals  identified  with 
suspected  or  confirmed  infbctious  TB  so 
that  AFB  isolation  can  be  executed 
expeditiously.  Five  hours  would  appear 
to  be  a  reasonable  amount  of  time  to 
carry  out  these  procedures.  OSHA 
believes  that  longer  periods  of  time  are 
likely  to  pose  too  great  a  risk  of 
exposure  to  employees  in  the  vicinity. 
The  longer  an  individual  with  suspected 
or  confirmed  infectious  TB  remains 
outside  of  AFB  isolation,  the  greater  the 
risk  of  transmission. 

It  should  be  noted  that  the  5-hour 
cutofif  is  the  amount  of  time  allotted  per 
facility  to  accomplish  AFB  isolation  or 
transfer  of  these  individuals.  More 
specifically,  if  an  individual  spent  4 
hours  awaiting  transfer  at  an  identifying 
CM:ility,  the  receiving  facility  would  still 
be  allowed  5  hours  to  accomplish 
isolation,  not  just  the  one  hour 
remaining  since  initial  identification  of 
the  individuaL  The  intent  of  the 


proposed  facility-based  5-hour  period  is 
to  allow  the  receiving  fecility  adequate 
time  to  accomplish  isolation  and  to 
recognize  that  the  receiving  fecility 
should  not  be  held  responsible  for 
drcxmistances  beyond  the  fecility's 
control  (e.g..  the  time  the  individual 
waited  before  arrival  at  the  receiving 
facility). 

If  placement  or  transfer  cannot  be 
completed  within  five  hours,  it  must  be 
done  as  soon  as  possible  thereefter.  In 
addition,  the  employer  must  assure  in 
such  a  case  that  his  or  her  fecility  has 
AFB  isolation  rooms  or  areas  for  the 
isolation  of  the  individual  tintil 
placement  or  transfer  can  be 
accomplished.  More  specifically,  it  is 
not  necessary  to  construct  a  dedicated 
AFB  isolation  room  or  area  to  isolate 
such  individuals  while  awaiting  transfer 
or  placement  within  the  facility.  The 
definition  of  "AFB  isolation  room  or 
area"  states  that  this  may  be  a  room, 
area,  booth,  tent,  or  othw  enclosure  that 
is  maintained  at  negative  pressure  to 
ad)acent  areas  in  order  to  control  the 
spread  of  aerosolized  M.  tuberculosis. 
For  example,  such  isolation  might  be 
achieved  by  placing  a  portable  stand- 
alone HEPA  filtration  unit  (vented  to  the 
outside)  in  an  unused  examination 
room.  Another  method  is  the  use  of  a 
rigid  enclosure  on  casters  mth  a 
ventilation  unit  to  achieve  negative 
pressure,  a  window  kit  to  safely  exhaust 
the  enclosure's  air  to  the  outside,  and  a 
digital  pressure  monitor  to  assure 
maintenance  of  negative  pressiue  within 
^he  enclosure.  As  is  the  case  with  any 
AFB  isolation  room  or  area,  the  means 
used  to  isolate  an  individual  awaiting 
placement  or  transfer  must  achieve 
negative  pressure  and  have  its  air  safely 
discharged  to  the  outside.  OSHA  seeks 
commmt  regarding  the  5-hour  limit  on 
placement  or  transfer  and  measures  that 
can  be  used  for  AFB  isolation  in  those 
situations  when  transfer  or  placemoit 
cannot  be  accomplished  within  that 
time. 

Paragraph  (dX4)  stipulates  that  hi^ 
hazard  procedures  must  be  conducted 
in  AFB  isolation  rooms  or  areas.  High- 
hazard  procedures  as  defined  in 
paragraph  (b).  Definitions,  are 
procedures  (wrformed  on  an  individual 
with  suspected  or  confirmed  infectious 
TB  in  which  the  probability  of  Af. 
tuberculosis  being  expelled  into  the  air 
is  increased.  These  procedures  include, 
but  are  not  limited  to.  endotracheal 
intubation  and  suctioning,  diagnostic 
sputum  induction,  aerosol  treatmenta 
(including  pentamidine  therapy), 
pulmonary  function  testing,  and 
bronchoscopy.  These  procediues  also 
indiide  autopsy,  clinical,  surgical,  and 
laboratory  procedures  that  may- 


aemsolize  M.  tubeiruAwis.  In  view  of 
the  increased  probebility  of  droplet 
nuclei  generation  associated  with  these 
procedures,  all  high-hazard  (micedures 
are  required  to  be  performed  in  rooms, 
areas,  or  booths  that  meet  AFB  isolation 
criteria  (e.g.,  negative  pressure)  in  order 
to  contain  the  droplet  nuclei  and 
eliminate  or  minifni«>  employee 
exposure.  Other  procedures  that  may 
generate  aerosols  (e.g.,  irrigation  of 
tuberculous  abscesses,  homogenizing  or 
lyophilizing  infactioiu  tissue),  are  also 
corared  by  this  provision.  (See 
paragraph  (e)  of  this  proposal  for 
requirements  for  microbiological 

Eractices  and  containment  equipment  in 
tboratories.) 

Paragraph  (dXS)  requires  that 
engineering  controls  be  used  in  facilities 
that  admit  or  provide  medical  services 
or  AFB  isolation  to  individuals  with 
suspected  or  confirmed  infectious  TB 
except  in  settings  where  home  health 
care  or  home-bued  hospice  can  is 
being  provided.  For  example, 
engineering  controls  must  be  used  in 
isolation  rooms  or  areas,  areas  where 
high  hazard  procedures  are  performed, 
arid  autopsy  rooms  where  M. 
tuberculosis  may  be  aerosolized,  lids 
provision  specifically  excepts  settings 
where  home  health  care  or  home-based 
hospice  care  is  being  provided.  In  such 
situations,  the  employer  is  not  in 
control  of  the  employee's  work  setting 
because  the  setting  is  the  private  home 
of  the  individual  being  provided  with 
care.  In  view  of  this,  an  employer 
providing  home  heelth  care  or  home- 
based  hospice  care  would  not  be 
required  to  implement  engineering 
controls  in  the  individual's  home. 

In  conjunction  with  this  provision, 
paragraph  (dXsXi)  requires  that  negative 
pressure  be  maintained  in  AFB  isolation 
rooms  or  areas.  The  purpose  of  this 
provision  is  to  prevent  tiie  escape  of 
aerosolized  M.  tuberculosis  from  a  room 
and  into  the  corridors  and  other  areas  of 
the  facility  where  unprotected 
employees  may  be  exposed.  In  order  for 
air  to  flow  from  one  area  to  another, 
there  must  be  a  difference  in  the 

Sressure  between  the  two  areas.  Air  will 
ow  from  the  higher  pressure  to  the 
lower  pressiue  area.  The  lower  pressure 
area  is  at  "negative  pressure"  relative  to 
the  higher  pressure  area.  The  level  of 
negative  pressure  achieved  will  depend 
on  the  physical  configuration  of  the 
area,  including  the  air  flow  path  and 
flow  openings.  A  pressure  differential  of 
0.001  inch  of  water  and  an  inward  air 
velocity  of  100  feet  per  minute  (fpm)  are 
minimum  accepteble  levels.  The 
pressure  difference  necessary  to  achieve 
and  maintain  negative  pressure  in  a 
room  is  very  small  and  may  be  difficult 


to  measure  accurately.  Negative 
pressure  can  be  achieved  by  balancing 
the  room  su{^ly  and  exhaust  floors  to 
set  the  exhaust  flow  to  a  vahie  of  10% 
[but  no  less  than  50  cubic  feet  per 
minute  (cfin))  greater  than  the  supply 
(EX.4B). 

As  stated  Aave,  the  negative  pressure 
principle  plays  an  important  role  in 
controlling  the  spread  of  M.  tubercalogis 
to  other  areas  of  the  facility  where 
unprotected  workers  may  be  exposed.  In 
isolation  rooms  and  areas,  and  in  areas 
where  high  hazard  procedures 
(including  autopsies)  are  performed, 
engineering  controls  creating  negative 
pressure  wUl  prevent  the  escape  of 
droplet  nuclei  from  the  room,  thus 
preventing  dispersion  of  M.  tuberculosis 
into  the  corridor  and  other  areas  of  the 
facility  where  unprotected  employees 
may  be  working. 

In  addition,  negative  pressure  fulfills 
the  secondary  purpose  of  gen«al 
ventilation  by  reducing  the 
concentration  of  contaminants  in  the 
air.  General  ventilation  Trmintiiinn  Air 
quality  by  two  processes,  dilution  and 
removal  of  airborne  contaminants. 
IMlution  reduces  the  concentration  of 
contaminants  in  a  room  by  supplying  air 
that  does  not  contain  those 
contaminants.  The  supply  air  mixes 
with  and  then  displaaas  some  of  the 
contamiitated  room  air.  which  is 
subsequently  removed  from  the  room  by 
the  exhaust  system.  This  process 
reduces  the  concentration  of  droplet 
nuclei  in  the  room  air  and  the  ri^  of  TB 
transmission. 

OSHA  is  not  proposing  to  allow  the 
use  of  ultraviolet  germicidal  irradiation 
(UVd)  in  place  of  ventilation  for 
controlling  aerosolized  M  tuberculosis. 
Although  the  germicidal  propoties  of 
certain  wavelengths  of  ultraviolet  light 
(UV-G)  are  genorally  recognized,  the 
Agency  has  not  included  UVGI  as  a 
primary  engineering  control  in  the 
proposed  standard.  With  regard  to  the 
use  of  UVGI,  CDC  states: 


Because  the  clinical  eSsctiveDess  of  UV 
*]rstams  varies,  and  because  of  the  risk  for 
transmission  of  Kl.  tubennUosis  if  a  system 
malfunctions  or  is  maintained  improperly, 
UVGI  is  not  recommended  for  the  following 
^Mcific  applications:  1.  Duct  systems  using 
UVa  are  not  recommended  as  a  substitute 
for  HEPA  fiitais  if  air  from  isolaticui  rooms 
must  be  rediculated  to  other  areas  of  a 
Cscility.  2.  UVGI  alone  is  not  recommended 
as  a  substitute  for  HEPA  filtration  or  local 
exhaust  of  air  to  the  outside  from  txioths, 
tents,  or  hoods  used  for  cough-inducing 
procedures.  3.  UVQ  is  not  a  substitute  for 
negative  pressure.  (Ex.  4B) 

The  CDC  goes  on  to  discuss  a  number 
of  factors  that  affect  the  effectiveness  of 
UVGI  and  UV  lamps  in  killing  airbcnne 


tubercle  bacilli.  These  factors  include 
the  intensity  of  UVGI,  the  duration  of 
irradiation  of  the  organism,  the  relative 
humidity  of  the  envirotunent  die  age  of 
the  UV  lamp,  and  the  amount  of  dust  im 
the  lamp's  surface  (Ex.  4B).  In  light  of 
this  infumation,  the  Agency  does  not 
believe  that  UVGI  can  reliiiily  and 
uniformly  control  airborne  tubercle 
badllL  ConsequenUy,  UVGI  is  not 
acceptable  as  a  primary  engineering 
control.  However,  some  employers  may 
choose  to  use  UVGI  as  a  supplement  to 
vmtilation  or  HEPA  filtration.  In 
recognition  of  this,  OSHA  has  imrhided 
information  reganting  UVGI  safety  and 
health  ocmceiiis  in  Appendix  D  of  this 
section. 

Paragrairfi  (dXSKii)  requires  diat  in 
those  areas  wh^  negative  pressure  is 
required  (Le.,  AFB  isolation  nxmu  or 
areas),  narintenance  of  negative  pressure 
must  be  qualitatively  dononstraited  (e.g., 
by  smoke  trails)  daily  while  in  use  for 
tuberculosis  isolation.  In  Siq>plament  3 
of  its  1994  guidelinaa,  CDC  stataK 

TB  isolation  rooms  should  be  chadosd 
daily  far  negative  piessure  wfaik  being  used 
far  TB  isolatioiL  (Ex.  4B) 

The  principle  and  advantages  of 
negative  pressure  have  been  discussed 
above.  Proper  maintenance  of  negative 
pressure  will  prevent  the  contaminated 
air  from  aacaping  from  die  room  or  area 
and  exposing  unprotected  emplo3rees. 
One  means  of  qualitatively 
demonstrating  negative  pressure  is 
through  the  use  of  smoke  trail  testing 
(see  Appendix  G  of  this  section).  Other 
methods  include  flutter  strips  or 
continuous  monitoring  devices.  Yfith 
re^rd  to  the  safety  and  efiectiveness  of 
these  methods,  the  CDC  states: 

The  concern  ovn  the  use  of  smoke  tubes 
is  nnfwinded.  Controlled  tesu  by  NK)SH 
have  showB  that  the  quantity  of  amoke  that 
is  rataasBd  is  so  minute  that  it  is  not 
measiuable  in  the  air.  The  location  of  the 
patient  and  the  length  of  time  the  patient  is 
exposed  dilute  tiie  smoke  to  several  ordeca  of 
magnitude  below  an  8-hour  exposure  limit  It 
is  not  practical  and  often  not  eSsctiv^  to  ute 
flutter  strips  or  continuous  monitoring 
devices  as  ahamatives  to  indicate  diracticnal 
air  movement  The  air  flow  (due  tisoally  to 
the  small  clearance  area  under  the  door)  is 
insufBoent  to  move  the  flutter  strip. 
Likewise,  low  negative  pressure,  which  will 
satisfactorily  provide  adequate  dirertional  air 
flow  into  the  isolation  room,  may  not  be 
readable  oo  continuous  monitoring  devices. 
Devices  must  be  capable  of  reading  0.001 
inch  of  water,  the  established  minimiiin,  to 
be  effective.  (Ex.  4B) 

In  light  of  this  information,  employers 
should  be  aware  that  when  choosing  a 
method  other  than  smoke  trails  to 
demonstrate  maintenance  of  negative 
pressure,  the  method  chosen  should  be 
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reviewed  carefully  in  order  to  assure 
that  the  intended  test  can  be  efiiBctively 
conducted. 

Paragraph  (dKSMiii)  stipulates  that 
engineering  controls  must  be 
maintained,  and  inspected  snd 
performance  monitored  for  filter  loading 
and  leakage  every  six  months,  whenever 
filters  are  changed,  and  more  often  if 
necessary  to  maintain  effectiveness.  The 
primary  intent  of  this  provision  is  to 
assure  that  engineering  controls  are 
maintained  in  such  a  manner  that  they 
continue  to  function  effectively.  As 
discussed  previously,  a  number  of 
Esctors  can  afEsct  the  functioning  of 
engineering  controls,  such  as  frozen 
bearings,  broken  belts,  and  burned  out 
motors.  It  is  the  employer's 
responsibility  to  maintain  engineering 
controls  in  proper  working  condition. 
That  is,  if  a  belt  breaks  on  a  fan  motor, 
it  is  not  appropriate  to  delay  repairs 
until  the  six-month  inspection.  This 
provision  does,  however,  stipulate  a 
maximum  time  period  of  six  months 
between  inspections  and  performance 
n>onitoring  of  engineering  controls  and 
HEPA  filters  in  air  systems  carrying  air 
that  may  reasonably  be  anticipated  to 
contain  aoosolized  M.  tuberculosis.  The 
employer's  maintenance  schedule  may 
specify  more  fraquoit  inspection, 
maintenance,  and  performance 
monitoring  based  upon  conditions 
found  in  that  particular  work  site.  For 
example,  the  employer,  being  more 
JMniliar  wiA  his  or  her  o%m  worin 
setting,  may  have  knowledge  that  the 
work  environment  is  very  dusty,  thus 
necessitating  a  more  frequent  period  for 
changing  the  filters.  When  filters  are 
changed,  performance  monitoring  must 
be  conducted  to  assure  that  the  filter  Has 
been  correctly  installed  and  is 
functioning  properly.  In  view  of  the 
importance  of  these  systems  in  reducing 
the  concentration  of  droplet  nuclei  and 
thereby  the  risk  of  TB  transmission. 
OSHA  believes  that  six  months  is  the 
longest  period  that  these  systems  should 
be  allovred  to  operate  without 
inspection  and  performance  monitoring. 
This  TnaTriiniim  six-month  period  of 
time  between  consecutive  inspections 
and  performance  monitoring  of  HEPA 
filtacs  is  supported  by  CDC  (Ex.  4B). 

ftngtaph  (d)(5)(iv)  requires  that  air 
from  AFB  isolation  rooms  or  areas  must 
be  exhausted  direcUy  outside,  away 
from  intake  vents  and  employees.  U  the 
air  from  these  areas  cannot  be  exhausted 
in  such  a  "i»"»««r  or  must  be 
recimilated,  it  must  pass  through  HEPA 
filters  before  discharge  or  recirculation. 

In  (xder  for  the  air  to  be  safely 
discharged,  exhaust  ducts  must  not  be 
located  near  areas  that  may  be 
populated  (e.g.,  sidewalks  or  windows 


that  may  be  opened).  In  addition, 
ventilation  system  exhaust  discharges 
must  be  designed  to  prevent  re-entry  of 
exhaust  air.  Wind  blowing  over  a 
building  creates  a  highly  turbident 
recircidation  zone,  which  can  cause  re- 
entry of  the  exhaust  into  the  building. 
Exhaust  flow  needs  to  be  discharged 
above  the  zone.  When  exhaust  air 
cannot  be  safely  discharged,  it  must 
pass  through  HEPA  filters  to  remove 
droplet  nuclei,  thereby  precluding  re- 
entry of  potentially  contaminated  air  or 
exposure  of  individuals  who  may  have 
to  pass  through  the  exhaust  airstraam. 
The  employer  should  be  aware  that 
exhausting  of  this  air  may  also  fell 
under  federal,  state  and  local 
regulations  concerning  environmental 
discharges. 

This  provision  also  states  that  if  a 
portion  of  this  air  is  recirculated,  it  must 
pass  through  a  properly  designed, 
installed,  and  maintained  HEPA  filtn 
before  discharge  back  into  general 
fecility  ventilation.  HEPA  filters  clean 
air  through  the  physical  removal  of 
particulates  from  the  airstream.  These 
filters  have  a  minimnm  removal 
efficiency  of  99.97%  for  particles  >  0.3 
microns  in  diameter.  Droplet  nuclei  of 
M.  tubercuJosis  range  in  size  fit>m  1 
micron  to  5  microns  in  diameter. 
Therefore.  HEPA  filtration  can  be 
expected  to  remove  most  droplet  nuclei 
from  the  air.  It  should  be  noted  that 
whenever  feasible,  exhaust  air  from  the 
AFB  isolation  rooms  or  areas  must  be 
exhausted  to  the  outside.  In  its  1994 
guidelines.  CDC  states: 

Air  from  TB  isolation  rooms  and  treetmant 
rooms  used  to  treat  patients  who  have 
confitmad  or  suspected  inJectious  TB  should 
be  exhausted  to  the  outside  in  accordaBoe 
with  applicable  Federal,  state,  and  local 
regulations.  The  air  should  not  be 
raciiculatad  into  the  genenl  ventilatioa.  In 
some  instances,  recirculation  of  air  into  the 
ganaral  ventilation  S3rstem  from  such  rooms 
is  unavoidable  (Le.,  in  existing  J^nlj^i*^  in 
which  the  ventilation  system  or  fecility 
configuration  makaa  venting  the  exhaust  to 
the  outside  impossible).  In  such  cases,  H&A 
filters  should  be  installed  on  the  exhaust 
duct  leading  from  the  room  to  the  general 
vantilation  system  to  ramove  infectioas 
ocganisms  and  particulates  the  sixa  of  dioplat 
nuclei  from  the  air  before  it  is  retumad  to  the 
general  ventilation  system  (Section  HF; 
Suppl.  3).  Air  from  TB  isolation  rooms  and 
treatment  tooms  in  new  or  renovated 
fiKdlities  should  not  be  recirculated  into  the 
genenl  ventilation  systun.  (Ex.  4B) 

The  Agency  agrees  with  CDC  that 
exhaust  air  should  be  vented  to  the 
outside.  However,  OSHA  recognizes 
that  there  may  be  instances  where 
outside  discharge  may  not  be  feasible 
and  has.  therefore,  permitted 


recirculation  with  HEPA  filtration  of  the 
recirculated  air,  in  such  instances. 

Paragraph  (d)(5Hv)  states  that  ducts 
carrying  air  that  may  reasonably  be 
anticipated  to  contain  aerosolixed  M. 
tuberculosis  must  be  maintained  under 
negative  pressure  for  their  entire  length 
before  in-duct  HEPA  filtration  or  imtil 
the  ducts  exit  the  building  for  discharge. 
Di)cts  maintained  under  negative 
pressure  will  contain  exhaust  air  within 
the  system.  Air  will  not  escape  to  the 
outside  as  it  would  under  positive 
pressure  even  if  there  are  leaks  in  the 
ducts.  The  purpose  of  this  provision  is 
to  prevent  escape  of  air  that  may  contain 
aerosolized  M.  tuberculosis  into  areas 
where  occupational  exposure  is  not 
anticipated  and  unprotected  employees 
may  be  exposed. 

Paragraph  (dXSKvi)  requires  that, 
while  in  use  for  TB  isolation,  doors  and 
windows  of  AFB  isolation  rooms  or 
areas  must  be  kept  closed  except  when 
doors  are  opened  for  the  purpoee  of 
entering  or  exiting  and  when  windows 
are  part  of  the  ventilation  system  being 
used  to  achieve  negative  pressure.  For 
example,  the  window  may  be  serving  as 
the  exit  for  the  exhaust  frtim  an  in-room 
HEPA  filtration  unit  As  stated  above. 
AFB  isolation  rooms  and  areas  are  to  be 
maintained  imder  negative  pressure 
while  in  use  for  TB  isolation.  Negative 
pressure  in  a  room  can  be  altered  by 
small  changes  in  the  ventilation  system 
operation,  or  by  the  opening  and  closing 
of  the  isolation  room  doon  or  windows. 
In  order  to  assure  that  the  ventilation 
system  fiinctions  as  intended,  it  is 
essential  that,  once  an  operating 
configuration  has  been  established, 
doors  and  windows  be  opened  only 
when  necessary. 

Paragraph  (dXSXvii)  stipulates  that 
when  an  AFB  isolation  room  or  area  is 
vacated  by  an  individual  with  suspected 
or  confirmed  infectious  TB,  the  room  or 
area  must  be  ventilated  for  an 
appropriate  period  of  time,  acctxding  to 
current  CDC  recommendations  for  a 
removal  efficiency  of  99.9%,  before 
permitting  employees  to  enter  without 
respiratory  protection  (see  Appendix  C 
of  this  section).  The  time  required  for 
removing  airborne  particles  from  an 
enclosed  space  depends  on  several 
fectora.  Tl^se  include  the  number  of  air 
changes  per  hour  (which  is  determined, 
in  part,  by  the  nimiber  of  cubic  feet  of 
air  in  the  room  or  booth),  the  rate  at 
which  air  is  entering  the  room  or  booth 
at  the  intake  source  vosus  the  rate  at 
which  it  is  being  exhausted,  the  location 
of  the  ventilation  inlet  and  outlet,  and 
the  physical  configuration  of  the  room 
or  booth.  The  times  needed  to  achieve 
a  given  removal  efficiency  (i.e..  90%. 
99%.  and  99.9%)  presented  in 


Fedgal  KcgMter  /  Vol.  62.  No.  201  /  Friday,  October  17,  1997  /  Proposed  Rules 


f 
54255 


Appendix  C  of  this  section  assume 
pofect  air  mixing  within  a  space. 
However,  perfect  mixing  of  air  normally 
does  not  occur  because  a  number  of 
bcton,  such  as  room  configuration,  may 
influence  the  movement  of  air.  Because 
perfect  air  mixing  is  not  likely  to  occur, 
the  necessary  time  required  for  a 
specific  removal  ^fidency,  as  presented 
in  Appendix  C  of  this  secticm,  may  be 
undetestimatBd.  In  order  to  compensate 
for  this  shortcoming,  OSHA  has 
proposed  that  &e  most  conservative 
(i.e.,  protective)  removal  efficiency,  Le., 
99.9%,  be  used  to  determine  the 
appropriate  amount  of  time  an  AFB 
isolation  room  or  area  must  be 
ventilated  before  permitting  employees 
to  enter  without  respiratory  protection. 
Using  this  conservative  approach  wiU 
help  to  assure  that  an  apino|»iate  time 


has  paesed  before  unprotected 

plovees 


employees  enter  the  area,  even  in 
situations  where  perfect  air  miving  has 
not  occurred.  Ventilation  of  the  room 
would  not  be  necessary  if  the  iDom  was 
previously  occupied  t^  an  individual 
with  suspected  infectious  tubetculoais 
and  that  individual  wras  medically' 
determined  to  be  noninfectious,  since 
there  would  be  no  droplet  nuclei 


Paayaph  (dX6)  raqoiies  that  the 
employar  must  inform  any  outside 
contractor  who  {Hovides  temporary  or 
contract  emplo]^ses  who  may  incur 
occupational  exposure  of  the  hasard.  so 
diet  the  contrsctfv  can  institute 
precautions  to  protect  his  or  her 
employees.  OSHA  is  concerned  diat  the 
coDtiactar  ha  aware  of  the  existence  of 
TB  hazards  so  that  appropriate  acticms 
can  be  undotaken  to  prevent  the 
contracttx's  emplojraes  from  being 
unwitting  exposed.  By  mureying  such 
infonnation  to  the  contractor, 
•ccoontafaility  fat  these  empkiyees  is 
estahlishwd  tf  the  contractor  is  aware  of 
the  haaards.  dien  it  is  the  responsihility 
of  the  contractor  to  institute  pvooednras 
to  protect  his  or  her  employeea  from 
occupational  expoaore  to  M. 
tntefcuioais. 

Paragraph  («)    OmmcoI  and  Reweardt 
LaborabiHes 

This  pangEU>h  addresaes 
requirements  that  must  he  met  by 
clinical  and  reaaarch  laboratories 
sngigBd  in  the  culture,  productioa. 
concentration,  experimentation,  and 
manipulation  of  M.  tubercukms.  These 
requirements  a^ply  in  addition  to  the 
o^ar  requirements  of  the  standard. 

Hie  risks  associatad  with  direct  and 
routine  work  with  pathogens  have  long 
been  recognized: 

Mk  inNnlnflj  latmialiaiai  aia  iperial. 


special  infectious  disease  risks  to  peisous  in 
or  near  them.  Peiaonnel  have  contracted 
iniiactions  in  the  labcnatory  throughout  the 
history  of  microbiolagy.  (Ex.  7-72) 

Clinical  and  research  laboratories  . 
woridng  with  M.  tuberculosis  are  no 
exception,  and  the  risks  associated  with 
work  in  such  facilities  warrant 
additional  protective  measures. 

Prior  to  19B4.  no  single  code  of 
practice,  standards,  guidelines  m  other 
publication  providing  detailed 
descriptions  of  techniques  or  equipment 
fm  laboratory  activities  involving 
pathogens  was  available.  In  that  year, 
the  CDC  and  the  National  Institutes  of 
Health  (NIH)  published  guidelines 
entitled  "Bionsfety  in  Microbiological 
and  Biomedical  Laboratories'*.  These 
biosafety  guidelines  were  based  on 
combinations  of  standard  and  qiecial 
practices,  ec)[uipment,  and  facilities 
recommended  for  use  when  working 
with  various  infectious  agmts  in 
laboratory  settings.  The  most  ctirient 
revision  of  these  guidelines  is  dated 
1993.  (Ex.  7-72) 

The  btoeafety  guidelines  are  not 
limited  to  M.  tuherruiosis.  which  is  die 
subiect  of  this  standard.  They  are 
applicabla  to  work  ¥rith  any  infectious 
agent  The  basic  format  far  the  biosafety 
gnidelines  categorizes  infectious  agents 
Old  laboratory  activities  into  four 
classes  or  levels  denoted  as  Biosafety 
Levels  1  dirou^  4.  These  biosafety 
levels  (BSL)  are  conprised  of 
combinations  of  faboratcwy  practices 
and  techniques,  safety  equipment,  and 
laboratory  facilities  appropriate  far  the 
operations  performed  and  the  hazard 
posed.  The  Guidelines  indicate  the  BSL 
to  be  used  when  working  with  various 
infectious  agents  and  infected  animals. 

There  is  a  risk  to  employees  wroridng 
with  matsfials  containing  M. 
tubaxmlogis.  When  the  concentration  of 
this  bacterium  is  increased  as  die  result 
of  growing  it  in  cell  cultve  or  throu^ 
aitifid^  concentration,  then  die  risk  of 
transmission  to  employees  increaaaa  if 
the  bactaria  are  not  contained. 
Tnefefare,  the  proposed  standard 
requires  the  employer  to  implement  a 
number  of  provisions  qiecificaUy 
related  to  these  laboratory  woik  settings. 

Tlie  requirements  in  paragraph  (e), 
including  thoae  ragwrding  biosafety 
cabinets,  are  derived  i»imarily  from  the 
CDC/NM  recommendations  found  in 
"Biosriaty  in  Microbiological  and 
Biomedical  Laboratwies"  (Ex.  7-72). 
Only  those  provisions  that  relate  to  the 
heaWi  and  safety  of  eoyloyaaa  are 
required  by  the  standard.  The 
provisions  in  penpaph  (e)  are  a 
minimal  program,  and  OSHA 
anticipates  ^t  emplojrers  affected  by 
this  pan^taph  wiO  continue  to  follow 


any  other  appropriate  portions  of  the 
dbove  recommendaticms  in  addition  to 
the  requirements  of  this  standard.  In 
addition,  the  employer  is  responsible  for 
fiillowing  this  entire  standard  (e.g. 
training  emplo3rae8,  medical 
surveillanoe). 

Pangnph  (e)  applies  to  twfo  types  oi 
facilities  that  OSHA  has  designated  as 
"clinical  laboratories"  and  "leaearch 
laboratories."  For  the  purpose  of  this 
standard  a  clinical  laboniory  is  a 
laboratory  or  area  of  a  facility  that 
conducts  routine  and  repetitive 
operations  for  the  diagnosis  of  TB,  such 
as  prqisring  add-fast  smears  and 
cuhuring  spute  or  other  clinical 
specimens  for  identification,  typing  or 
susceptibility  tasting.  A  raseaich 
laboratory  is  a  laboratory  diet 
propagates  and  manipulates  cultures  of 
M  tuhemtlcMzs  in  large  volumes  or  high 
concentrations  that  exceed  those  used 
for  the  idmtification  and  t3rping 
activities  common  to  dinical      % 
laboratories. 

The  proposed  standard  requires,  in 
pusgraphs  (eXaXiXA)  duoush  (D).  diat 
both  clinical  and  leseich  laboratiuies 
follow  several  stuidard  mkaobiological 
practices.  All  procedures  are  to  ha 
performed  in  a  manner  that  minimiaas 
the  creation  of  aerosols.  In  view  of  the 
mods  of  transmission  of  hi.  tuhemi/osis, 
that  is.  through  inhalation  of  airbome 
organisms,  this  provision  is  extremely 
important  in  eliminating  or  minimising 
employee  exposure.  It  is  the 
responitilnlity  of  the  employer  to 
evaluate  lalxuatory  tasks  and  institute 
the  measures  necessary  to  minimiaw  the 
exertion  of  aerosols. 

OSHA  also  proposes  to  adi^  the 
good  laboratory  and  infection  central 
practice  of  jnohilHtingpipetting  or 
suctioning  by  mouth.  Ine  use  of  cotton 
plugs  or  other  barriers  does  little  to 
reduce  the  hazards  of  mouth  pipetting. 
Evan  a  terhnirian  who  is  skiUad  in 
mouth  pipetting  nay  inadveitantfy  suck 
fluids  rnitaiwing  hi.  tubexxmloos  into  . 
the  mouth.  In  addition  to  producing  M. 
tuheicnIosis-Rontaining  aerosols  whsn 
ibm  fluid  is  expelled.  d«se  fluids  may 
also  "»»»""  bloodbome  pelhugwm  thai 
would  have  contacted  the  employee's 
(Le.,  the  mouth)  aa 


well  as  any  blisters,  cuts,  or  other 
lesions  in  the  mouth  or  on  the  lipa. 

Work  surfaces  and  laboratory 
equipment  must  be  decontaminated  at 
the  end  of  eadi  shift  and  after  any  spill 
of  viable  material  This  is  recognized  as 
good  laborrtoiy  practice  in  minimizing 
the  qvead  of  contamination. 

Finally,  the  propoead  standard 
lequires  diat  all  cultures,  stocks,  and 
other  wastes  contaminated  with  M. 
tuharculosis  be  decontaminated  before 
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disposal  by  a  decontamination  method, 
such  as  autoclaving,  known  to 
effectively  destroy  M.  tuberculosis. 
Materials  to  be  decontaminated  outside 
of  the  immediate  laboratory  are  to  be 
placed  in  a  durable  leakproof  container, 
closed  to  prevent  leakage  for  transport 
from  the  laboratory,  and  labeled  or  color 
coded  in  accordance  with  paragraph 
(h)(l)(ii)  of  this  section. 
Decontamination  before  disposal  helps 
assure  that  other  employees  are  not 
inadvertently  exposed  to  the  bacterium. 

Although  the  proposed  standard 
requires  proper  containerization  of 
laboratory  wastes,  it  includes  no  such 
requirement  for  wastes  originating  from 
the  provision  of  care  or  services  to 
individuals  with  suspiected  or 
confirmed  infectious  TB  (e.g.,  £acial 
tissues  that  the  individual  has  used). 
The  reason  for  this  is  that  items,  such 
as  £Bcial  tissues,  capture  and  contain  the 
liquids  generated  by  the  individual. 
Once  captured,  the  liquid  is  not  readily 
aerosolized.  In  their  guidelines,  the  CDC 
states: 

DispoMble  itema  contaminated  with 
respintory  secretion*  are  not  associated  with 
tnnsmisaion  of  M.  tubercuJosis.  (Ex.  4B) 

In  the  laboratory,  however,  the  liquids 
containing  M.  tuberculosis  are  generally 
not  captured  or  contained  on  an  item 
but  exist  as  an  individual  specimen  or 
culture.  Also,  in  some  instances,  the 
bacilli  have  been  concentrated.  The 
possibility,  therefore,  for  formation  of 
droplet  nuclei  from  these  wastes  is 
increased.  Consequently,  it  is  necessary 
to  properly  containerize  and  label 
laboratory  wastes  to  assist  in  preventing 
droplet  nuclei  formation  and  possible 
infection.  Proper  containerization  and 
labeling  of  wastes  to  be  decontaminated 
outside  a  laboratory  not  only  help 
prevent  employee  exposure  but  also 
warn  employees  who  come  in  contact 
with  this  waste  of  the  hazard  within  the 
container.  '        ' 

Paragraphs  (e)(2)(ii)(A)  through  (E) 
describe  special  practices  to  be  followed 
in  clinical  and  research  laboratories, 
such  as  limiting  access  to  the  laboratory 
to  authorized  personnel,  preparing  and 
maintaining  a  biosafety  manual, 
properiy  containerizing  materials 
contaminated  with  M.  tuberculosis, 
immediately  containerizing  and 
cleaning  up  all  spills  potentially 
contaminated  with  M.  tuberculosis,  and 
postfaig  a  sign  with  the  universal 
biohazard  symbol  on  access  doors  when 
materials  containing  or  animaU  infected 
with  M.  tuberculosis  are  present. 
Limiting  access  to  these  faboratories 
assures  tiiat  unauthorized  individuals 
are  not  placed  at  risk,  and  that  they  do 
not  distract  or  otherwise  interfiare  with 


the  activity  of  the  authorized 
employees.  This  provision  works  in 
concert  with  the  requirement  for  signs 
in  paragraph  (h)(2)(iv)  and  ensures  that 
only  employees  who  meet  the  special 
requirements  set  forth  by  the  laboratory 
director,  which  will  include  training, 
personal  protective  equipment,  and 
other  requirements,  could  enter  the  area. 

The  requirement  for  a  biosafety 
manual  helps  assiue  that  any  additional 
procediues  are  developed  to  address 
situations  that  are  unique  to  a  particular 
facility  and  to  provide  appropriate 
protection  to  exposed  employees.  The 
manual  must  be  reviewed  as  necessary 
and  at  least  annually.  The  manual  must 
also  be  updated  as  necessary  to  reflect 
changes  in  the  work  setting.  The  phrase 
"as  necessary"  has  been  used  to  indicate 
that  updating  of  the  manual  to  reOect 
work  setting  changes  is  to  be  done  as 
soon  as  passible  and  is  not  to  be 
postponed  until  the  annual  review. 
Employees  are  required  to  read  the  "^ 
biosafety  manual's  sections  on  potential 
hazards  and  practices  and  procedures. 

The  requirement  that  contaminated 
material  removed  from  the  work  area  be 
placed  in  a  container  that  prevents 
leakage  during  collection,  handling, 
processing,  storage,  transport,  or 
shipping  is  to  asstire  that  there  are  no 
accidental  spills  or  other  contamination 
that  may  place  other  employees  at  risk. 

Paragraph  (e)(2)(ii){D)  requires  that 
spills  be  cleaned  up  immediately  by 
employees  trained  and  equipped  to 
work  with  potentially  concentrated  M. 
tuberculosis.  Because  M.  tuberculosis 
can  become  aerosolized  during  cleanup 
procedures,  the  task  cannot  be  done  by 
someone  who  is  not  skilled  and 
properly  equipped.  In  addition, 
exposure  incidents  must  be  reported  so 
that  the  post-exposure  management  and 
follow-up  required  by  paragraph  (g)  can 
be  initiated  and  the  circumstances 
siuTounding  the  exposure  incidents, can 
be  investigated. 

Paragraph  {e)(2){ii)(E)  requires  that, 
when  materials  or  animals  infected  with. 
M.  tuberculosis  are  present  in  the      ^   ' 
laboratory,  a  hazard  warning  sign,  in 
accordance  with  paragraph  thH2)(iv)  of 
Communication  of  Hazards  and         ".  '  ' 
Training,  incorporating  the  univers^  " 
biohazard  symbol,  shall  be  posted  on  all 
laboratory  and  animal  room  access 
doors.  Because  M.  tuberculosis  is 
present  in  the  materials  listed  above,  it 
is  necessary  to  warn  individuab  who 
may  enter  this  area  of  the  hazards  that 
are  present  so  that  they  can  take  proper 
precautions  to  guard  themselves  against 
exposure. 

The  requirements  of  paragraph 
(e)(2)(iii)(A)  stipulate  That  whenever 
activities  with  the  potential  for 


generating  aerosols  of  M.  tuberculosis 
are  conducted,  and  whenever  high 
concentrations  or  volumes  of  M. 
tuberculosis  are  used,  a  certified  Class  2 
biological  safety  cabinet  must  be  used. 
Such  materials  may  be  centrifuged  in 
the  open  laboratory,  i.e.,  outside  of  a 
biosafety  cabinet,  if  sealed  rotor  heads 
or  centrifuge  safety  cups  are  used.  These 
requirements  protect  employees  from 
exfKisure  during  the  performance  of 
procediues  by  assuring  that  aerosolized 
M.  tuberculosis  will  be  contained  and 
kept  away  from  the  worker's  breathing 
zone. 

Paragraph  (e)(2)(iii)(B)  requires  that 
biological  safety  cabinets  shall  be     ' 
certified  when  they  are  installed, 
annually  thereafter,  whenever  they  are 
moved,  and  whenever  filters  are 
changed.  Biological  safety  cabinets  must 
be  certified  to  ensiue  that  they  wiU 
provide  the  proper  protection.  The 
National  Sanitation  Foundation  (NSF) 
Standard  49  describes  design, 
construction,  and  performance  criteria 
for  biosafety  cabinets.  (Ex.  7-135) 
Moreover,  this  NSF  standard  is  subject 
to  periodic  review  by  the  NSF  in  order 
to  keep  the  requirements  consistent 
with  new  technology.  OSHA  has 
incorporated  the  current  NSF  Standard 
49  performance  criteria  into  the  OSHA 
standard.  For  example.  Standard  49 
states: 

*  *  *  that  each  cabinet  be  tested  and 
perfbnnance  evaluated  on  site,  assuring  that 
all  physical  containment  criteria  are  met  at 
the  time  of  installation,  prior  to  use,  and 
periodically  thereafter.  (Ex.  7-13S) 

NSF  Standard  49  also  calls  for 
recertification  of  cabinets  at  least 
annually,  when  HEPA  filters  are 
changed,  and  after  maintenance  repairs 
or  relocation  of  a  cabinet.  Therefore, 
OSHA  believes  that  the  requirements  in 
the  proposed  standard  are  appropriate 
and  that  cabinets  that  are  certified  by 
the  manufacture  as  Class  2  or  3  will 
provide  adequate  protection  to 
employees. 

Paragraph  (e)(2)(iv)  requires  that  a 
method  for  decontamination  of  wastes 
contaminated  with  M.  tuberculosis  (e.g., 
autoclave,  chemical  disinfection, 
incinerator,  or  other  approved 
decontamination  system  known  to 
efiiactively  destroy  M.  tuberculosis)  must 
be  available  widiin  or  as  near  as  fmsible 
to  the  work  area.  The  availability  of 
such  methods  of  decontamination  is 
required  for  inactivating  or  destroying 
M.  tuberculosis  in  or  on  a  variety  of 
media,  including  culture  fluids,  plastic 
ware,  and  equipment.  These  materials" 
must  be  decontaminated  to  prevent 
potential  aerosolization  of  M. 


tuberculosis  and  inadvertent  exposure 
of  employees  outside  of  the  laboratoiy . 

Research  laboratories  working  with  M. 
tuberculosis  are  held  to  several 
additional  requirements.  Paragraph 
(e)(3Hi)(A)  requires  that  research 
fecilitles  keep  laboratory  doon  closed 
when  working  with  M.  tuberculosis. 
Paragraph  (e)(3)(i)(B)  requires  that  ' 
access  to  the  work  area  be  limited  to 
persons  who  comply  with  q)ecified 
entry  aad  exit  requirements.  These 
provisions  are  adopted  from  the  CDC/ 
NIH  recommendations  for  "Biosafety  in 
Microbiological  and  Biomedical 
Laboratories"  (Ex.  7-72).  In  addition, 
paragraph  (e)(3)(i)(C)  requires  that 
respiratory  protection  shall  be  worn  in 
research  laboratories  when  aerosols 
cannot  be  safely  contained  (e.g..  when 
aerosols  are  generated  outside  a 
biological  safety  cabinet).  As  stated 
previously,  research  laboratories  are 
working  with  larger  volumes  and  higher 
concentrations  of  M.  tuberculosis  than 
clinical  laboratories.  As  such,  the  risk  to 
employees  from  aoosolized  bacilli  is 
increased,  necessitating  that  these 
employees  be  protected  whenever 
lapses  in  containment  occur.  An 
example  of  when  aerosols  would  be 
generated  would  be  when  a  flask 
containing  M .  tuberculosis  is  dropped 
and  Iwoken  outside  of  the  biosafety 
cabinet.  Another  example  would  be 
centrifugation  of  M.  tuberculosis- 
containing  cultures  in  an  open 
centrifuge  without  aerosol-proof 
centrifuge  safety  containera,  or  utilizing 
such  containers  but  then  opening  them 
outside  of  the  biosafety  cabinet  (Ex.  7- 
134). 

Paragraph  (eK3)(ii)  requires  employers 
to  ensure  that  employees  manipulating 
cultures  and  clinical  or  environmental 
materials  that  may  generate  M. 
tubercuiosis-containing  aenwols, 
challraiging  animals  with  M. 
tubercidosis  aerosols,  harvesting  tissues 
or  fluids  from  infected  animals,  or 
performing  necropsies  on  infsctad 
animals  use  the  appropriate 
containment  equipment  and/or  devices 
when  performing  these  activities.  Such 
equipment  and  devices  include  Class  2 
or  3  biosafety  cabinets,  or  appropriate 
combinations  of  personal  protective 
equipment  and  physical  containment 
devices  (such  as  respiratore,  centrifuge 
safisty  cups,  sealed  centrifuge  rotors,  and 
containment  caging  for  animals).  This 
requirement,  like  the  others  in  this 
paragraph,  is  intended  to  ensure  that 
employees  are  protected  during  the 
performance  of  these  potentially  high- 
hazard  procedures. 

Research  laboratories  are  also  held  to 
additional  requirements  with  regard  to 
fecility  construction.  Paragraph 


(eK3)(iii)(A)  requires  that  the  laboratory 
be  separated  from  areas  that  are  open  to 
imrestricted  traffic  flow  within  the 
building.  Passage  through  two  sets  of 
self-closing  doors  is  the  requirement  for 
entry  into  the  work  area  from  access 
corridors  or  other  contiguous  areas.  This 
type  of  entrance  reduces  the  likelihood 
of  untrained  employees  accidentally 
entering  the  work  area,  since  such  entry 
necessitates  deliberate  action  on  the  psirt 
of  the  individual. 

Paragraph  (e)(3)(iii)(B)  requires  that 
windows  in  the  laboratory  be  closed  and 
sealed.  This  helps  assxire  containment  of 
any  aerosols  and  helps  maintain  proper 
operation  of  biosafety  cabinets  through 
minimization  of  cross  drafts. 

Paragraph  (e)(3)(iii)(C)  requires  that  a 
ducted  euiaust  air  ventilation  system 
shall  be  provided  which  creates 
directional  airflow  that  draws  air  from 
clean  areas  into  the  laboratory  toward 
contaminated  areas.  The  proper 
direction  of  the  airflow  shall  be  verified 
(i.e.,  into  the  worii  area)  by  the  employer 
at  least  every  six  months.  The  exhaust 
air  shall  not  be  recirculated  to  any  other 
area  of  the  building,- shall  be  discharged 
to  the  outside,  and  shall  be  dispersed 
away  from  occupied  areas  and  air 
intakes.  The  requirement  that  research 
labbratiwies  have  voified  directional 
airflow  into  the  vrork  area  is  to  assure 
that  air  is  drawn  into  the  laboratory 
toward  contaminated  areas  to  assist  in 
maintaining  contaiimient  of  aerosols 
within  the  laboratory. 

Paragraph  (e)(3)(iii)(D)  requires  that 
the  HEPA-filtered  exhaust  from  Class  2 
or  3  biosafety  cabinets  is  to  be 
discharged  to  the  outside  of  the  building 
or  through  the  building  exhaust  system. 
If  it  is  dischmged  through  the  building 
exhaust  system,  it  must  be  connected  to 
this  system  itx  a  manner  that  avoids  any 
interference  with  the  air  balance  of  the 
cabinets  or  the  building  exhaust  system. 
This  is  required  to  assure  that  biosafety 
cabinets  and  the  building  exhaust 
system  continue  to  function  as 
intended. 

Paragraph  (eX3Xiii)(E)  requires  that 
continuous  flow  centrifuges  or  other 
equipment  that  may  produce  aerosols 
must  be  contained  in  devices  that 
exhaust  air  through  a  HEPA  filter  before 
discharge  into  the  laboratory.  This 
assures  that  any  aeosols  which  may 
contain  M.  tubaculosis  are  effectively 
filtered  from  the  exhaust  air  before 
discharge  into  the  laboratory,  thereby 
protecting  employees  against 
inadvertent  expostire. 

All  of  the  requirements  discussed 
above  were  dmived  directly  from  the 
CDC/NIH's  "Biosafety  in 
Microbiological  and  Biomedical 
Laboratories."  OSHA  requests  comment 


on  the  applicability  and  OSHA's 
application  of  CDC/NIH's  guidelines  tot 
their  use  in  laboratories  which  handle 
M.  tuberculosis. 

ParagmjA(f)    Respiratory  Protection 

Respirators  serve  as  supplemental 
protection  to  reduce  employee 
expostires  when  engineering  and  work 
practice  controls  are  not  sufficient  to 
provide  adequate  protection  against 
aiibome  contaminants. 

At  the  opening  of  the  public  hearings 
for  the  revision  of  OSHA's  General 
Industry  Respiratory  Standard.  29  CFR 
1910.134,  the  Agency  stated  that  all 
aspects  of  respirator  use  tar  protection 
against  tuberculosis  would  be  addressed 
in  the  rulemaking  for  Occupational 
Exposure  to  Tuborculosis. 
Consequently,  the  respiratory  protection 
poition  of  this  proposal  contains  all  of 
the  respiratory  protection  provisions 
that  have  been  preliminarily  determined 
to  pe  applicable  to  respirator  use  for  TB. 
In  the  past,  OSHA  standards  have 
refmed  to  the  Respirator  Standard  (29 
CFR  1910.134)  for  the  general 
requirements  for  respirator  use  (e.g., 
written  respiratory  protection  program; 
respirator  maintenance)  and  have 
included  only  the  respirator  provisions 
specific  to  the  hazard  addressed  by  the 
standard.  OSHA's  approach  in  this 
proposal,  however,  is  to  include 
provisions  relative  to  all  aspects  of 
respirator  use  for  tuberctilosis.  Tliis  will 
provide  interested  parties  with  the 
opportunity  to  review  and  comment  on 
these  aspects.  To  assure  consistency 
across  OSHA  respiratory  protection 
standards,  however,  OSHA  is 
considering  including  in  the  final  TB 
rule  cross-refsreiunng  to  the  general 
requirements  of  the  Respiratory 
Protection  Standard  (29  CFR  1910.134) 
and  retaining  in  the  final  TB  rule  only 
those  provisions  specific  to  respirator 
use  for  TB.  OSHA  seeks  comment  on 
this  intended  approach  in  the  final 
standard  for  TB. 

Paragraph  (f)(l)(i)  states  that  each 
employer  must  provide  a  respirator  to 
each  employee  who:  (A)  enters  an  AFB 
isolation  room  or  area  in  use  for  TB 
isolation;  (B)  is  present  during 
performance  of  procedures  or  services 
for  an  individual  with  suspected  or 
confirmed  infectious  TB  who  is  not 
masked;  (C)  transports  an  individual 
with  suspected  or  confirmed  infectious 
TB  in  an  enclosed  vehicle  or  who 
transports  an  individual  with  stispectsd 
or  confirmedinfiectious  TB  within  the 
facility  whenever  that  individual  is  not 
masked:  (D)  repairs,  replaces,  or 
maintains  air  systems  or  eqtiipment  that 
may  reasonably  be  anticipated  to 
contain  aerosolized  M.  tuberculosis;  (E) 
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is  working  in  an  area  where  an 
unmasked  individual  with  suspected  or 
onfinned  infsctiouB  TB  has  been 
segregated  or  otherwise  confined  (e.g.. 
while  awaiting  transfar),  and  (F)  is 
wtvking  in  a  residence  where  an 
individual  with  suspected  or  confirmed 
infactious  TB  is  known  to  be  present  In 
addition,  paragraph  (fXlKii)  requires 
that  each  employer  who  operates  a 
research  laboratory  provide  a  respirator 
to  each  employee  who  is  present  when 
aerosols  of  M  tuberculosis  cannot  be 
safely  contained. 

In  Hisnissing  the  use  of  respiratOTy 
protection  in  their  guidelines,  CDC 
states: 

Personal  respintorjr  protection  should  be 
used  by  (a)  persons  entering  rooms  where 
patients  with  known  or  suspected  infisctioua 
TB  an  being  isolated,  (b)  penons  praaant 
during  cough-inducing  or  aeroaol-gBoanting 
procsduraa  parfcrmad  on  such  patiofits,  and 
(c)  peisoaa  in  otlier  settings  where 
administratiTe  and  engineering  controls  are 
not  likely  to  protect  them  from  inhaling 
infcctiaus  aiifoome  droplet  nuclei  Tbaae 
o<h»isHiiigi  include  transporting  palianta 
whp  aay  have  iniectious  TB  in  emoigaocy 
tzanspoit  vehictoi  and  providing  urgent 
surgical  or  dental  care  to  patients  who  may 
have  iniartious  TB  before  a  determination 
has  been  made  that  the  patient  is 
noninfectious.  (Ex.  48) 

The  guidelines  also  state  that  respiratory 
protection  should  be  worn  by  personnel 
who  are  perfbnning  maintenance  and 
testing  procedures  on  HEPA  filtration 
systems  (Ex.  4B).  Furthermore,  the  CDC/ 
NIH  docuiment  "Biosafety  in 
Microbiological  and  Biomedical 
Laboratories"  recommends  that 
respiratory  protection  be  worn 
whenever  aerosols  of  organisms  such  as 
A#.  tuberculosis  cannot  be  safely 
contained  (Ex.  7-72).  Consequently, 
employees  who  may  need  to  wear 
respirators  could  include  not  only 
health  care  providen  but  also 
emplo]rees  such  as  housekeepers, 
dietary  persoimel,  laboratory 
technicians,  employees  in  intake  areas, 
maintensnre  personnel,  social  workers, 
and  so  forth.  It  is  the  employer's 
responsibility  to  detannine  which 
occupatianaUy  exposed  employees 
would  be  coTmed  ondas  this  provision 
and.  therefore,  would  need  to  wear  a 
respirator. 

With  regard  to  utilization  of 
respiratory  protection  whoD  — »— ti^  an 
AFB  isolation  room  or  area,  the  nadar 
is  refured  to  the  definition  of  "AFB 
isolation  room  or  area"  in  par^raph  (j), 
Definiticns.  This  defiiution  clarifies  that 
the  requirement  refars  not  only  to 
situations  such  as  entering  a  patient 
room  occupied  by  an  individual  with 
suspected  or  confirmed  infectious  TB 
but  also  refers  to  entering  any  area 


where  high-harard  procedures  are  being 
performed  and  entering  an  autopsy 
room  where  M.  tubaculosis  may  be 
aerosolized. 

Paragraph  (f)(l)(i)(B)  reipiiies 
respirator  use  when  an  employee  is 
present  during  performance  of 
procedtues  or  services  for  an  unmasked 
individual  with  suspected  or  confirmed 
infectious  TB.  This  provision  is 
intended  to  cover  those  situations  in 
which  a  procedure  or  service  is 
performed  outside  of  an  AFB  isolation 
room  or  area.  For  example,  a  bdlity 
may  not  have  a  portable  X-ray  and  may, 
therefore,  perform  this  procedure  in  a 
standard  X-ray  room.  If  the  individual  is 
not  masked  in  such  a  situation,  all 
employees  present  (i.e.,  the  X-ray 
technician  and  any  other  employees  in 
the  room)  must  utilize  respiratOTy 
protection. 

As  stated  previously  under  discussion 
of  Scope,  employees  rendering 
emergmcy  medical  services  may  spend 
time  in  very  close  proximity  to 
individuals  with  suspected  or 
confirmed  infectious  TB  within  an 
enclosed  vehicle.  Even  though  the 
individual  may  be  masked,  droplet 
nuclei  that  escape  capture  in  the  mask 
are  contained  within  the  vehicle, 
thereby  increasing  the  likelihood  that 
employees  will  iMeathe  droplet  nuclei 
generated  when  the  patient  coughs  or 
speaks.  In  addition,  under  para^aph 
(fMlMiKD).  employees  who  repair, 
replace,  on  maintain  air  systems  or 
equipment  that  may  reasonably  be 
anticipated  to  contain  aerosolized  M. 
tubaculosis  are  at  risk  of  occupational 
exposure  as  a  result  of  exposure  to  air 
that  could  contain  aerosolized  bacillL 
Tberefore,  respirator  use  wrould  be 
required  in  this  situation. 

As  discussed  under  Scope, 
MRMolized  M.  tubetcuhgis  is  a 
■■cognized  hazard  to  laboratory 
panumel.  Wbm  aerosols  of  M. 
tuberculosis  cannot  be  safely  contained, 
such  as  during  a  spill,  the  nnployer  is 
required  to  provide  a  respirator  to  each 
employee  who  is  present  during  this 
time.  This  is  consistent  with  CDC/NIH 
rerominendations  regarding  respirator 
use  in  research  laboratories  (Ex.  7-72). 

Unlike  some  other  airborne 
contaminants,  the  quantity  of  M. 
tuhercu/osts  that,  when  inhaled,  will 
result  in  infection  (i.e..  infectious  dose) 
has  not  been  detecmiaed  conclusively. 
The  number  of  drt^let  nuclei  expelled 
into  a  roooi  by  an  infectious  individual 
or  aerosol-prcducing  procedure  and  the 
concentration  of  droplet  nuclei  in  a 
room  or  area  are  unknown. 
Consequentiy.  thoe  is  no  basis  to  pidge 
the  effectiveness  of  other  control 
measures  present  even  tHmigh  they  may 


be  operating  as  intended.  OSHA 
therefixe  agrees  with  the  CDC  that,  in 
the  above  situations,  other  controls  that 
may  be  in  place  carmot  be  assumed  to 
adequately  protect  employees  against 
exposure  to  airborne  13  droplet  nuclei 
and  therefore  that  the  use  of  respiratory 
protection  is  necessary. 

While  OSHA  agrees  with  and  has 
adopted  most  of  tixe  CDC's 
reconunendations  regarding  when 
respiratory  protection  is  necessaiy,  the 
Agency  has  extended  respirator  use  to 
two  additional  situations.  More 
specifically,  when  an  individual  with 
suspected  or  confirmed  infectiotis  TBi» 
not  masked  and  is  transported  within  a 
fecility,  the  nnployee  transporting  the 
individual  must  wear  a  respirator. 
While  CDC  recommends  mnglcii^ 
individuals  with  suspected  or  » 

confirmed  infectious  TB  prior  to 
transporting  them,  there  may  be  special 
circiimstances  in  which  the  individual 
may  not  be  masked  (e.g.,  individual  is 
combative  and  wiU  not  wear  a  mask). 
The  employee  transporting  the 
individual  would  most  likely  spmd  an 
extended  period  of  time  in  close 
proximity  to  the  individual,  either 
walking  beside  or  behind  (e.g..  pushii^ 
a  wheelchair)  the  individual.  The 
emplojwe  would,  therefore,  be  walking 
directiy  through  the  airspace  into  which 
the  individual  would  be  expelling 
droplet  nuclei,  receiving  exposure  each 
time  the  individual  coughed,  resulting 
in  multiple  relatively  concentrated 
exposures.  In  view  of  tlus,  the  latter 
p(»tion  of  paragraph  (fXl)(iMC) 
addresses  the  Agency's  belieif  that  it  is 
necessaiy  and  justified  that  respiratocy 
protection  be  worn  by  the  employee  to 
protect  against  occupational  exposure  if 
the  individual  is  not  masked. 

The  second  situation,  under 
paragraph  (f)(l)(i)(E),  requires  respirator 
use  by  an  employee  when  working  in  an 
area  where  an  unmasked  individual 
with  suspected  or  coofinned  infectious 
TB  has  been  segregated  or  otherwise 
confined,  far  example  while  awaiting 
transfn.  As  discussed  above,  it  is 
assumed  that  such  individuals  would 
normally  be  masked.  Hoe  again, 
howrever,  there  may  be  circumstances 
that  preclude  the  individual  from  being 
masked  (e.g.,  the  individual  is 
combative).  Therefore,  onployees  who 
must  work  in  the  area'wh«e  these 
unmasked  individuals  are  located, 
whether  working  directly  with  the 
individual  or  performing  other  duties, 
must  wrear  a  respirator  to  protect  against 
possible  tuberculosis  infectioiL 

Paragraph  (f)(l)(i)(F)  requires  that  a 
respirator  be  worn  by  an  employee  who 
is  Mrorking  in  a  residence  where  an 
individual  with  suspected  or  confinned 
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infectious  TB  is  knovm  to  be  present  In 
this  situation,  whether  the  individual  is 
masked  or  unmasked  does  not  trigger 
respirator  use  since  the  individual  has 
been  releesing  droplet  nuclei  into  the 
residence  airspace.  The  CDC  refers  to 
this  type  of  situation  in  its  disciission  of 
the  provision  of  home  heelth  care  and 
states: 

Health  caie  workers  who  provide  medical 
services  in  the  homes  of  ptatients  who  have 
suspected  or  confirmed  infectious  TB  should 
instruct  such  patients  to  cov^  their  mouths 
and  noses  with  a  tissue  when  coughing  or 
sneering.  Until  such  patients  are  no  knger 
infectious,  (ft^Wa  should  wear  respiratory 
protection  when  entering  these  patients' 
homes.  (Ex.  4B] 

In  addition  to  home  health  care  and 
home-based  hospice  care  workers,  other 
employees,  such  as  social  workers  who 
are  entering  these  residences,  would 
come  undo^  this  provision.  It  is  the 
Agency's  intent  that  a  respirator  be  used 
by  an  employee  in  these  situations  for 
the  time  that  the  employee  is  in  the 
residence  and  that  respirator  use 
continue  until  the  individual  is 
noninfectious. 

The  proposed  standard,  in  paragraphs 
(f)(l)(iii)  and  (fKlKiv).  places  several 
genoal  responsibilities  upon  the 
employer  regarding  respiratory 
protection.  Paragraph  (fXlHiii)  states 
that  where  respirators  are  required  by 
the  standard,  the  employer  shall  provide 
them  at  no  cost  to  the  employee  and 
assure  that  they  are  used  in  accordance 
with  the  requirements  of  the  standard. 
Paragraph  (f)(l)(iv)  stipulates  further 
that  the  employer  must  assure  that  the 
employee  dona  a  respirator  before 
entering  the  work  settings  or  performing 
the  tasks  set  forth  in  paragraphs  (fKt)i 
and  (f)(lKii)  above  and  uses  it  until 
leaving  the  work  setting  or  completing 
the  task,  regardless  of  c^her  control 
measures  in  place. 

It  has  been  OSHA's  long-standing 
policy  to  hold  the  employer  responsible 
for  controlling  exposure  to  hazards  in 
his  or  her  workplace  and  to  fulfill  this 
responsibiUty  at  no  cost  to  the 
employee.  Therefore,  the  financial 
burden  for  purchasing  and  providing 
personal  protective  equipment, 
including  respirators,  rests  upon  the 
employer  just  as  it  does  for  all  othw 
control  measures  (e.g.,  engineering 
controls).  OSHA  believes  that  in  order 
to  assure  that  empfoyees  are  adecpiately 
protected,  the  employer  has  the 
responsibility  not  only  to  provide 
respiratory  protection,  but  also  to  assure 
that  it  is  utilized  when  necessay. 
Furthermore,  respiratory  protection 
must  be  doruied  prior  to  entering  the 
above  work  settings  or  performing  the 
tasks,  for  the  period  of  time  that  the 


employee  remains  in  these  work 
settings,  and  must  not  be  removed  imtil 
the  emplo3ree  leeves  the  work  setting  or 
completes  the  tasks.  In  this  way.  the 
employee  is  protected  for  the  entire 
period  of  occupational  exposure. 

h  is  not  OSHA's  intent  that  each 
employee  be  monitored  constantly  for 
compliance;  howevm-,  the  Agency  does 
believe  that  the  employer  has  the  power 
to  assure  that  employees  follow  specific 
rules.  For  example,  most  employers 
have  requirements  that  they  require 
employees  to  follow,  su(±  as  reporting 
to  work  on  time,  working  a  minimMoi 
number  of  hours  per  day,  notifying  the 
emplo3^r  when  the  individual  is  unable 
to  report  for  work,  and  taking  certain 
precautions  to  present  nosocomial 
infections.  Following  these 
requirements  is  not  left  to  the 
employee's  discretion,  and  employers 
geiierally  have  some  process  to  ensure 
conftwniance  with  these  procedures. 
Therefore,  the  Agency  believes  that  the 
employer  has  not  only  the 
responsibility,  but  also  the  ahility,  to 
assure  that  respiratory  protection  is 
used  in  accordantv'with  the 
requirements  of  this  section. 

Paragraph  (fH2Ki)  requires  that  each 
employer  who  has  any  employee  whose 
occupational  exposure  is  based  on 
entering  any  of  die  work  settings  or 
periorming  any  of  the  tasks  described  in 
paragraph  (0(1)  must  establish  and 
implemmt  a  written  respiratory 
protection  program  that  assures  that 
respirators  are  property  selected,  fitted, 
used,  and  maintained.  The  program 
must  include  the  following  elements: 
(A)  Procedures  for  selecting  respinton 
for  use  in  the  work  setting;  (B)  a 
determination  of  each  employee's 
ability  to  wear  a  respirator,  as  required 
under  paragraph  (g)(3Kii).  Medical 
Surveillance,  for  each  employee 
required  to  wear  a  respirator.  (C) 
procedures  for  the  proper  use  of 
respirators;  (D)  fit  testing  procedures  fcv 
tight-fitting  respirators;  (E)  procedures 
and  schedules  for  cleaning,  disinfecting, 
storing,  inspecting,  repairing,  or 
otherwise  maintatning  respirators;  (F) 
training  of  onployees  to  assure  the 
proper  use  and  maint«iance  of  the 
respirators  as  required  imder  paragraph 
(h).  Communication  of  Hazards  and 
Training;  and  (G)  procedures  for 
periodically  evaluating  the  effectiveness 
of  the  program.  Written  standard 
operating  procedures  are  essential  to  an 
effective  respiratory  protection  program. 
Developing  and  writing  down  standard 
operating  procedures  require  employers 
to  think  through  how  all  of  the 
requiiemmts  pertaiidng  to  respirators 
will  be  met  in  their  workplace.  In 
addition,  this  provision  assures  that  the 


emplojfer  establishes  standardized 
procedures  for  selecting,  using,  and 
maintaining  respirators  in  the 
worlq>lace.  OSHA's  long-standing 
position  has  been  that  a  systematic 
respiratory  protection  program  is 
necessary  to  provide  for  consistency  in 
protection.  Guidance  that  has  been 
developed  by  an  outside  party  (e.g.,  a 
respirator  manufectuier)  on  the  general 
use  of  a  particular  respirator  would  not 
address  the  site-specific  aspects  of  the 
employe's  work  setting  and  would  not 
be  an  appropriate  substitute  for  a 
respiratory  protection  program. 

Paragraph  (fX2Kii)  requires  die 
employer  to  designate  a  person  qualified 
by  apf»opriate  traiiung  at  experience  to 
be  responsible  for  the  administration  of 
die  respiratory  protection  pn>giam  and 
for  conducting  the  required  periodic 
evaluations  of  its  effectiveness.  To 
assure  that  the  integrity  of  die 
respiratory  protection  program  is 
maintained  through  the  continuous 
oversi^t  of  one  responsible  individual. 
OSHA  is  proposing  that  a  qualified 
pers^  be  designated  as  responsibie  for 
the  administration  of  the  program.  That 
individual  can  work  with  a  committee 
or  assign  responsibility  for  portions  of 
the  program  to  other  personnel,  but  the 
ovvall  responsibility  for  the  operation 
of  the  program  remains  with  the 
designated  person.  This  approach 
ensures  coordination  of  aU  fecets  of  the 
program.  The  level  of  training  or 
experience  necessary  for  a  designated 
person  has  been  left  performance 
oriented  siitce  this  will  vary  with  the 
complexity  of  the  respirator  program. 
Hovrever,  the  person  chosen  would 
need  to  have  sufficimt  knowledge  of 
respiratory  protection  and  the 
workplace  to  properly  supervise  the 
program. 

Employers  are  required,  in  paragraph 
(fX2)(iii).  to  review  and  update  the 
written  program  as  necessary  to  reflect 
current  wori^place  conditions  and 
respirator  use.  Reviewing  and  updating 
will  assure  that  the  program  addresses 
current  conditions.  The  reason  OSHA 
has  not  set  a  schedule  for  reviewing  the 
program  is  because  conditions  may 
change  frequently  in  some  work  settings 
while  remaining  relatively  stable  in 
others.  Thus,  the  employer  determines 
the  frequency  of  the  review.  However, 
when  an  «nployer  is  aware  of  (Ganges 
in  the  workplace  at  respirator  use  which 
could  necessitate  changes  in  the  written 
program,  it  is  not  appropriate  to  delay 
revising  the  written  program.  OtfiA's 
use  of  the  phrase  "as  necessary'^  the 
requirement  is  intended  to  assure  that 
stich  changes  are  incorporated  into  the 
written  program  expeditiously.  As  the 
workplace  situation  or  respirator  use 
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changes,  the  program  is  to  be  revised.  In 
addition,  paragraph  (f)(2)(iv)  requires 
that  employers,  upon  request,  make  the 
written  respiratory  protection  program 
available  to  affected  employees,  their 
designated  representatives,  the  Assistant 
Secretary,  and  the  Director.  This  ^ 

provision  also  requires  that  a  copy  of 
the  program  be  submitted  to  the 
Assistant  Secretary  and/or  the  Director, 
if  requested. 

Paragraph  (f)(3)  sets  out  the  respirator 
characteristics  that  must  be  satisfied  in 
order  to  provide  employees  with  a 
respirator  that  %vill  protect  them  against 
aerosolized  Af.  tubwxnilosis.  These 
criteria  are  presented  in  pefformance- 
oriented  language  to  provide  flexibility 
in  choice  of  respirators  and  have  been 
drawn  from  CDC  recommendations  (Ex 
4B).  CDC  has  based  these  criteria  on 
currently  available  inftnmation  relative 
to  raspiiBtors  that  includes: 

*  *  *  (a)  data  on  the  efCactivenaas  of 
respiratory  protection  fegainst  noninfectious 
hazardous  material  in  workplacsc  other  than 
health -care  settings  and  on  an  interpretatioo 
of  how  these  data  can  be  applied  to 
respiratory  protection  against  M.  * 

tuberculous-,  (b)  data  on  the  efRciency  of 
respirator  filters  in  flitaring  biological 
■etosols;  (c)  daU  on  fece-seal  leakage;  and  (d) 
data  on  the  characteristics  of  respiraton  that 
were  used  in  coniiuiction  with  administrative 
and  engineering  controls  in  outbreak  settings 
where  transmission  to  HCWs  and  patients 
was  tenninated  (Ex.  4B). 

The  CDC  Guidelines  go  on  to  state: 

Available  data  suggest  that  infectious 
droplet  nuclei  range  in  size  &om  1  [micron  | 
to  5  [midonsl;  therefore,  respiraton  used  in 
health-care  settings  should  be  able  to 
eCBciently  filter  the  smallest  particle  in  this 
range.  Fifty  liten  per  minute  is  a  reeaooable 
estimate  of  the  highest  airflow  rate  an  HCW 
is  likely  to  achieve  during  faieathii^  even 
while  performing  stxenuous  work  activities 
0BX.4B). 

In  their  1994  TB  guidelines,  the  CDC 
states: 

Respiratory  protective  devices  used  in 
heahh-care  settings  for  protection  against  M. 
tubercuJosis  should  meet  the  following 
standard  performance  criteria: 

1.  The  ability  to  filter  particles  1  um  in  size 
in  the  unloaded  state  with  a  filter  efficiency 
ofS95%  (i.e.,  filter  leakage  of  <  5%),  given 
flow  rates  of  up  to  50  L  per  minute. 

2.  The  ability  to  be  qualitatively  or 
quantitatively  fit  tested  in  a  reliable  way  to 
obtain  a  fece-seal  leakage  of  ^  10%. 

3.  The  ability  to  fit  different  fecial  sizes 
and  characteristics  of  HCWs  [health  care 
worken),  which  can  usually  be  met  by 
making  the  respiraton  available  in  at  least 
three  sizes. 

4.  The  ability  to  be  checked  for  fecepiece 
fit.  in  accordance  with  standards  established 
by  the  Occupational  Safety  and  Health 
Administration  (OSHA)  and  good  industrial 
hygiaiie  practica.  by  HCWs  each  time  they 
put  on  their  raspii^ots.  (Kl  4B] 


The  various  respirator  provisions  that 
OSHA  is  proposing  rely  heavily  on  the 
CDC's  aforementioned  respirator 
performance  criteria.  The  second,  third, 
and  fourth  CDC  cri?  eria  are  addressed  by 
paragraphs  (f)(3)(i)  (A)  and  (B)  and 
paragraph  (f)(5)(ii).  Paragraph  (f)(3Ki) 
requires  the  employer  to  select  and 
provide  properly  fitted  negative 
pressure  or  more  protective  respirators. 
Negative  pressure  respirators  must  be 
capable  of  being:  (A)  Qualitatively  or 
quantitatively  fit  tested  in  a  reliable  way 
to  verify  a  face-seal  leakage  of  no  more 
than  10%;  and  (B)  fit  checked  by  the 
employee  each  time  the  respirator  is 
donned.  Paragraph  (f)(5Kii)  requires  that 
employers  assure  that  each  employee 
who  must  wear  a  tight-fitting  respirator 
is  fit  tested  and  passes  the  fit  test  All 
of  these  provisions  deal  with  the  ability 
of  the  respirator  to  achieve  a  good  Csce 
seal  with  a  particular  employee. 

Good  face  fit  is  critical  in  assuring 
proper  performance  of  respiratory 
protection.  When  an  employee  inhales 
through  a  respirator  that  does  not  fit 
properly,  contaminated  workplace  air 
can  enter  the  respirator  through  gaps 
and  leaks  in  the  seal  between  the  face 
and  the  facepiece.  OSHA  is  requiring 
the  employer  to  provide  each  employee 
who  must  wear  a  respirator  with  one 
that  fits.  To  do  so,  the  employer  will 
have  to  consider  the  facial  sizes  and 
characteristics  in  his  or  her  workplace. 
It  is  not  necessary  for  the  employer  to 
have  respirators  of  different  sizes  of 
characteristics  unless  the  employees 
need  them.  In  other  words,  an  employer 
may  need  only  one  or  two  styles  and 
sizes.  However,  in  workplaces  where 
employees  have  difiisrent  facial  sizes 
and  characteristics,  obtaining  proper 
respirator  fit  for  each  employee  may 
require  the  fit  testing  of  difierent  mask 
sizes,  possibly  frt>m  several 
manufacturers.  Proper  respirator  fit 
reduces  inhalation  leakage  through  the 
face-to-facepiece  seal  to  a  minimum. 
Once  a  respirator  has  been  selected 
based  on  its  ability  to  achieve  an 
adequate  face-to-facepiece  seal,  the 
employee  must  be  able  to  check  that  the 
respirator  is  properly  seated  and  sealed 
to  his  or  her  face  each  time  it  is  donned. . 
The  respirator,  therefore,  must  be  afile  to 
be  fit  checked  by  the  employee.  This  is 
a  procedure  in  which  the  employee 
covers  the  filter  surface  of  the  respirator 
and  inhales  (negative  fit  check)  and* 
exhales  (positive  fit  check).  If  the 
respirator  has  an  exhalation  valve,  this 
valve  must  be  covered  diuing  the 
positive  fit  check.  A  respirator  that  is 
properly  sealed  will  firmly  adhere  to  the 
wearer's  face  upon  inhafation  due  to  the 
negative  pressure  created  inside  the 
mask.  Upon  exhalation,  the  mask 


should  lift  slighUy  ofiF  of  the  wearer's 
face  to  allow  air  to  escape  around  the 
face  seal.  Employers  should  be  aware 
that  a  problem  could  exist  with  fit 
checking  some  disposable  negative 
pressure  respirators.  That  is,  it  is 
difficult  to  cover  the  entire  filter  surface, 
thereby  hindering  the  employee's  ability 
to  perform  a  proper  fit  check.  At  least 
one  respirator  manufacturer  has 
developed  a  "fit-check  cup"  that  covera 
the  filter  surface  of  their  cUsposable 
respirator,  thereby  permitting  the  user  to 
more  easily  perform  a  fit  check.  . 
Reusable  elastomeric  facepiece 
respirators  utilize  filter  cartridges  that 
can  be  covered  for  performing  a  fit 
check. 

CDC's  firat  criteria,  regarding  filter 
efficiency,  is  addressed  imder  paragraph 
(f)(3)(ii)  of  the  standard.  This  provision 
requires  the  employer  to  select  a 
respirator  that  will  function  effectively 
in  the  conditions  of  the  vrork  setting.  In 
addition  to  meeting  the  criteria  in 
paragraph  (f)(3)(i)  above,  the  respirator 
shall  be,  at  a  minimum,  either  a  High 
Efficiency  PartictUate  Air  (HEP A) 
respirator  selected  from  among  those 
jointiy  approved  as  acceptable  by  the 
Mine  Safety  and  Health  Administration 
(KfSHA)  and  by  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  imder  the  provisions  of  30  CFR 
part  11.  or  an  N95  respirator  certified  by 
NIOSH  under  the  provisions  of  42  CFR 
part  84. 

NIOSH  and  MSHA  are  the 
government  agencies  charged  with 
testing  and  certifying  respiratory 
protective  devices.  It  has  always  been 
OSHA's  policy  that  respiratory 
protection  must  be  certified  by  these 
agencies  before  being  deemed 
acceptable.  Until  recently,  HEPA 
respirators  were  the  only  NIOSH 
certified  negative  pressure  respiraton 
that  met  the  CDC's  filter  efficiency 
criteria.  However,  on  July  10. 1995, 
NIOSH's  original  respirator  certification 
procedures  for  air-purifying  particulate 
respiraton.  30  CFR  part  1 1 ,  were 
replaced  by  revised  procedures,  42  CFR 
part  84  (Ex.  7-261).  Under  the  new 
procedune.  all  nonpowered  air- 
purifying  particulate  respirators  are 
challenged  with  a  0.3  micron  particle 
(the  most  penetrating  size)  at  a  flow  rate 
of  85  liters  per  minute.  At  the 
conclusion  of  the  test,  those  respiraton 
that  pass  are  placed  into  one  of  nine 
classes  of  filters  (three  levels  of  filter 
efficiency,  with  three  categories  of 
resistance  to  filter  efficiency 
degradation).  The  three  levels  of  filter 
efficiency  are  99.97%,  99%,  and  95%. 
The  three  categories  of  resistance  to 
filter  efficiency  degradation  are  labeled 
N  (not  resistant  to  oil),  R  (resistant  to 
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oil),  and  P  (oU  proof).  Given  these 
categories,  a  type  N95  respirator  would 
meet  or  exceed  the  filter  efficiency 
performance  criteria  set  forth  in  the  CDC 
guidelines  which  state  that  a  respirator 
appropriate  for  use  in  protecting  against 
transmission  of  tuberculosis  must  be 
able  to  filter  particles  1  micron  in  size 
in  the  unloaded  state  with  a  filter 
efficiency  of  ^5%,  given  flow  rates  up 
to  50  liten  per  minute  (Ex.  4B).  The 
underlying  reasoning  for  the 
acceptability  of  type  N95  respiraton  is 
that  their  filter  efficiency  of  95%  for  a 
0.3  micron  particle  will  exceed  95% 
filtering  efficiency  for  a  particle  three 
times  as  large  (i.e.,  1  micron).  Also,  the 
Agency  assumes  that  oil  aerosols  are  not 
likely  to  be  found  in  the  work  settings 
covered  by  the  standard,  and  therefore, 
that  the  tise  of  a  category  N  respirator 
would  be  sufficient.  However,  if  oil 
aerosols  are  present,  the  employer 
would  be  expected  to  consider  this 
when  selecting  the  category  of  respirator 
to  be  used  in  his  or  her  woriq)lace. 

OSHA  is  permitting  the  employer  to 
select  either  a  HEPA  respirator  certified 
under  30  CFR  part  11  or  a  respirator 
certified  imder  42  CFR  part  84,  since 
particulate  respiraton  certified  imder 
both  of  these  regulations  are  currentiy 
on  the  market  HEPA  respiraton  are  the 
only  nonpowered  particulate  respiraton 
cenrtifimi  under  30  CFR  part  11  thiat  meet 
the  CDC  guidelines  filtration  criteria. 
However,  applications  for  certification 
of  nonpowered  particulate  respiraton 
under  30  CFR  part  11  are  no  longer 
being  accepted  by  NIOSH.  Therefore, 
dwrindling  stocks  of  HEPA  respiraton 
certified  under  that  regulation  will 
eventually  lead  to  their  unavailability, 
and  employen  will  of  necessity  be. 
selecting  respiraton  from  those 
approved  under  42  CFR  part  84. 

Paragraph  (f)(4)(i)  states  that  the 
employer  shall  not  permit  any  respirator 
that  depends  on  a  tight  face-to-facepiece 
seal  for  effectiveness  to  be  worn  by 
employees  having  any  conditions  that 
prevent  such  a  seal.  Examples  of  these 
conditions  include,  but  are  not  limited 
to,  facial  hair  that  comes  between  the 
sealing  surface  of  the  facepiece  and  the 
face  or  facial  hair  that  interferes  with 
valve  function,  absence  of  normally 
worn  dentures,  facial  scan,  or  headgear 
that  projects  under  the  facepiece  seal. 
Paragraph  (f)(4)(ii)  requires  the 
employer  to  assure  that  each  emplo3ree 
who  wean  corrective  glasses  or  goggles 
wean  them  in  such  i  manner  that  they 
do  not  interfere  with  the  seal  of  the 
fecepiece  to  the  face  of  the  wearer. 
Tight-fitting  facepiece  respiraton  rely 
on  a  good  face-to-facepiece  seal  in  order 
to  achieve  effective  protection. 
Therefore,  the  employw  must  not  allow 


employees  to  wear  such  respiraton  with 
conditions  that  prevent  such  a  seal. 
Several  studies  support  the  prohibition 
of  facial  hair  that  comes  between  the 
sealing  surface  of  the  facepiece  and  the 
face  (Ext.  7-243,  7-242,  7-182).  A  stiidy 
by  Skretvedt  and  Loschiavo  found  that 
bearded  subjects  wearing  half-mask 
respiraton  had  a  median  face  seal 
leakage  246  times  greater  than  clean 
shaven  subjects,  l^ey  go  on  to  state: 

Even  though  a  number  of  bearded 
individuals  did  obtain  fit  fectora  above 
OSHA's  ininimiim  requirement  for  half-mask 
respiraton,  they  all  failed  the  Qualitative  fit 
test  No  relationship  was  found  between  the 
length,  shape,  density  and  texture  of  beards 
and  the  amount  of  fece  seal  leakage. 
Therefore,  the  only  way  to  identify  bearded 
negative-pressure  respirator  wearera 
obtaining  fit  fecton  wove  OSHA's  minimum 
requirements  would  be  by  performing  a 
quantitative  fit  test  on  them.  However,  even 
if  quantitative  fit  tests  are  performed  on  all 
bearded  individuals,  another  problem  must 
be  feced.  The  drop  in  the  fit  factor 
experienced  when  a  beard  is  present  is  of 
guch  magnitude  that  no  confidence  can  be 
placed  in  the  protection  the  respirator  will 
provide  in  the  workplace  or  in  future 
donnings.  All  respirator  usera  experience 
variability  fiom  one  doiming  to  the  next  This 
fit  variability  from  donning  to  doiming 
occurs  due  to  changes  in  strap  tension, 
positioning  on  the  fece,  and  a  host  of  other 
variables.  Donning-to-donning  fit  variability 
for  boarded  individuals  will  be  even  greater 
since  additional  variables  will  be  introduced. 
A  beard  is  a  dynamically  changing  thing.  The 
hair  length  constantiy  changes  as  vmU  as  the 
orientation  of  the  hair  in  the  sealing  surface. 
Beards  also  accumulate  moisture,  natiusl 
oils,  and  debris  6t>m  the  workplace.  Even 
though  a  percentage  of  bearded  respirator 
wearera  obtain  fit  fectora  slightiy  above 
OSHA's  minimum  requirements,  the 
tremendous  drop  in  fit  fector  resulting  from 
the  presence  of  a  beard  is  such  that  the  safety 
factor  necessary  to  accommodate  the 
variability  of  fit  no  longer  exists.  In  stunmary, 
although  bearded  individuals  may  be  able  to 
achieve  fit  facton  above  OSHA's  minimum 
requirements  during  a  specific  quantitative 
fit  test,  the  drop  in  protection  caused  by  a 
beard  coupled  with  the  large  fit  variability 
bom  doiming  to  doiming  makes  it  quite 
likely  that  the  individual  will  not  obtain  the 
minimum  required  protection  in  the 
workplace.  (Ex.  7-243) 

Therefore,  while  a  bearded  respirator 
wearer  may  be  able  to  obtain  a 
satisfactory  fit  on  a  particular  occasion, 
one  cannot  assume  that  the  individual 
can  reliably  be  expected  to  achieve  that 
same  protection  level  each  time  the 
respirator  is  used.  Beards  grow  and 
change  daily.  Each  time  a  respirator  is 
donned  there  is  fit  variability.  Such 
variability  in  face  seal  is  greatly 
inoeased  for  bearded  workns.  This 
large  variability  in  fit  means  that  a 
reliable  seal  cannot  be  reasonably 
expected.  This  provision  should  not  be 


construed  as  a  blanket  prohibition  on 
beards  among  respirator  wearen.  Then 
are  other  types  of  respiratory  eqmpment 
such  as  hoods,  helmets  and  suits  that 
can  be  worn  by  employees  with  beards, 
since  they  do  not  rely  upon  a  tight 
facepiece  fit  In  addition,  this  provision 
refen  to  facial  hair  that  interferes  wUh 
the  facepiece  seal  rather  than  simply 
growth  of  beard  or  sideburns.  It  is  the 
interference  with  the  fM»piece  seal  that 
is  the  concern,  not  the  presence  of  facial 
hair.  Other  conditions  such  as  the 
absence  of  normally  worn  dentures, 
facial  scarring  and  cosmetic  surgery 
change  the  geometry  of  the  face,  thereby 
r hanging  the  abilify  of  the  respirator 
wearer  to  achieve  a  facepiece  seaL 
Facepiece  seal  may  also  be 
compromised  when  headgear,  temple 
pieces  and  nose  pieces  of  glasses,  the 
edges  of  goggles  and  so  forth  project 
underneath  the  respirator's  sealing 
surface.  Both  of  the  above  provisions  are 
intended  to  eliminate  or  minimize 
conditions  that  jeopardize  face-to- 
fiacepiece  seal  and  could  permit  leakage 
of  outside  air  into  the  facepiece. 

Paragraph  (fM4Kiii)  states  that 
disposable  respiraton  must  be 
discarded  when  excessive  resistance, 
physical  damage,  or  any  other  condition 
renden  the  respirator  unsuitable  for  use. 
It  is  not  expected  that  the  filter  media 
of  respiratory  protective  devices  would 
become  occluded  with  fMuticulates  in 
the  work  settings  covered  by  this 
standard.  However,  if  excessive 
resistance  is  noted,  the  respirator  must 
be  discarded.  Also,  such  respiraton 
must  be  structurally  sound  in  order  to 
provide  a  proper  face  seal  and  maintain 
their  effectiveness.  Whenever  physical 
damage  occun  (e.g.,  the  respirator  is 
crumpled  or  torn;  the  flexible  face  seal 
is  damaged;  a  head  strap  is  broken), 
effective  functioning  cannot  be  assured 
and  the  respirator  must  be  replaced.  In 
addition,  other  conditions  may  render 
the  respirator  unsuitable  for  use  (e.g., 
the  respirator  may  become 
contaminated  witii  blood),  thereby 
requiring  discard. 

In  view  of  the  types  of  activities 
carried  out  and  the  enviroiunental 
conditions  encountered  in  the  work 
settings  covered  by  this  standard,  OSHA 
is  proposing  to  allow  the  multiple  use 
of  disposable  respiraton.  However,  this 
action  should  in  no  way  be  construed  as 
setting  a  precedent  for  the  use  of 
disposable  respiraton  in  any  other 
OSHA  standards  or  in  how  OSHA  vieWs 
multiple  use  of  disposable  respiraton  in 
other  work  settings.  OSHA  requests 
comment  on  the  approach  taken  in  this 
proposal  toward  the  reuse  of  disposable 
respiraton. 


54282 


Federal  Register  /  Vol.  62,  No.  201  /  Friday,  October  17,  1997  /  Piopoeed  Rules 


Paragraph  (fH4Hiv)  requires  the 
employer  to  assure  that  each  employee, 
upon  donning  a  tight-fitting  respirator, 
performs  a  facepiece  fit  check  prior  to 
entering  a  work  area  where  respirators 
are  required.  In  performing  the  fit  check, 
the  procedures  in  Appendix  B  or  other 
procedures  r^rommended  by  the 
respirator  manufacturer  that  provide 
equivalent  protection  to  the  procedures 
in  Appendix  B  must  be  used.  This 
provision  is  supported  by  a  recent  study 
by  Meyers  et  al.  that  concluded: 

•  *   'for  wearers  of  respirators  that  have 
been  properly  fit  by  a  recognized  fit  test, 
conducting  fit  checks  according  to  the 
manubcturer's  instructions  can  be  a  useful 
tool  for  more  consistently  mjiinfinit^g  the 
qtiality  of  respirator  donning.  (Ex.  7-233) 

The  use  of  such  seal  checks  are  a  way 
of  helping  to  assure  that  attention  is 
paid  to  obtaining  an  adeqtiate  facepiece 
seal  each  time  a  respirator  irused. 

The  standard  requires,  under 
paragraph  (f)(4)(v),  that  respirators  be 
immediately  repaired,  or  discarded  and 
replaced  when  they  are  no  longer  in 
proper  working  condition.  Examples  of 
these  changes  in  condition  would  be 
that  a  strap  has  broken,  the  respirator 
has  lost  its  shape,  or  the  face  seal  can 
no  longer  be  maintained.  As  discussed 
above,  respirators  must  be  in  good 
working  condition  in  order  to  function 
effectively.  Therefore,  it  is  imperative 
that  they  not  be  used  if  they  have  been 
impaired  in  any  way.  The  respirator 
manufacturers  can  supply  replacement 
parts  for  damaged  portions  of  their 
elastomeric  respirators.  Disposable 
respirators  cannot  be  repaired  and  must 
be  discarded  when  damaged. 

Paragraph  (f)(4Kvi)  stipulates  that  the 
employer  shall  permit  each  employee  to 
leave  the  respirator  use  area  as  soon  as 
practical  to:  (A)  change  the  filter 
elements  or  replace  the  respirator 
whenever  the  ability  of  the  respirator  to 
function  effactively  is  compromised  or 
the  employee  detects  a  change  in 
breathing  resistance;  or  (B)  wash  his  or 
her  hce  and  respirator  facepiece  as 
necessary  to  prevent  skin  irritation 
associated  with  respirator  use.  This 
provision  encourages  and  facilitates  the 
proper  use  of  respirators  by  employees 
by  authorizing  employees  to  take 
specific  actions  to  assure  the  efiiective 
functioning  of  their  respirators.  This 
provision  is  consistent  with 
requirements  in  other  health  standards 
(e.g..  Lead.  29  CFR  1910.1025; 
Cadmiimi.  29  CFR  1910.1027). 

Considering  the  health  problems  that 
may  be  exacerbated  with  respirator  use 
and  their  associated  detrimental  effects 
on  an  employee,  the  proposal  states  in 
paragraph  (f)(4Kvii)  that  each  employee 


required  to  wear  a  respirator  under  this 
section  shall  be  evaluated  in  accordance 
with  paragraph  (gj.  Medical 
Siuv^llance,  of  this  section  to 
determine  whether  any  health 
conditions  exist  that  could  affect  the 
employee's  ability  to  wear  a  respirator. 
In  addition,  paragraph  (f)(4)(viii)  states 
that  no  employee  shall  be  assigned  a 
task  requiring  the  use  of  a  respirator  if, 
based  upon  the  employee's  most  recent 
evaluation,  the  physician  or  other 
licensed  health  care  professional,  as 
appropriate,  determines  that  the 
employee  will  be  unable  to  continue  to 
function  adequately  while  wearing  a 
respirator.  If  the  physician  or  other 
licensed  health  care  profiassional,  as 
appropriate,  determines  that  the 
employee's  job  activities  must  be 
limited,  or  that  the  employee  must  be 
removed  from  the  employee's  current 
job  because  of  the  employee's  inability 
to  wear  a  respirator,  the  limitation  or 
removal  shall  be  in  accordance  with 
fwragraph  (gj(5)(iii)  imder  Medical 
Removal  Protection  of  this  section. 

Common  health  problems  that  could 
interfere  with  respirator  use  include 
claustrophobia  (an  intolerance  of  feeling 
encloaed  and  a  subjective  fiaeling  of 
breathing  difficulty),  chronic  rhinitis, 
nasal  allergies  that  would  necessitate 
frequent  removal  of  the  respirator  to 
deal  with  nasal  discharges,  and  chronic 
sinusitis.  In  addition,  difficulties  with 
the  use  of  respiratora  may  arise  in 
employees  with  respiratory  or  cardiac 
diseases.  Respiratory  diseases  include 
chronic  obstructive  pulmonary  disease, 
emphysema,  asthma,  and  moderate  to 
severe  pneumoconiosis.  Cardiac  or 
cardiorespiratory  diseeses  that  may 
affect  respirator  wear  include  any  type 
of  congestive  heart  disease,  other 
ischemic  heart  diseases,  and 
hypertension. 

As  discussed  further  under  paragraph 
(g)(5Miv),  Medical  Surveillance,  of  this 
section,  employees  who  are  removed 
from  work  due  to  the  inability  to  wear 
a  respirator  are  afforded  certain  medical 
removal  protection  relative  to  retention 
of  earnings,  seniority,  rights  and 
benefits.  The  Agency  believes  that  these 
provisions  will  encourage  all 
employees,  including  those 
experiencing  difficulty  with  respirator 
use,  to  participate  in  the  Medical 
Surveillance  Program  and  will  minimize 
an  employee's  fear  of  losing  his  or  her 
)ob  due  to  the  possible  inability  to  wear 
a  respirator. 

Paragraph  (fHSKi)  reqiiires  the 
employer  to.  perform  either  quantitative 
or  qualitative  face  fit  tests  in  accordance 
with  the  procedures  outlined  in 
Appendix  B  of  this  section. 


Quantitative  fit  testing  is  an 
assessment  of  the  adequacy  of  respirator 
fit  by  numerically  measuring  the 
amount  of  leakage  into  the  facepiece. 
One  method  of  accomplishing  this 
assessment  utilizes  a  procedure 
whereby  the  level  of  penetration  of  a 
test  agent  of  a  known  concentration  is 
measiued  inside  the  facepiece  of  the 
respirator.  In  this  quantitative  fit  tesV- 
procedure,  the  respirator  is  worn  in  a 
stable  test  atmosphere  containing  a 
suitable  challenge  agent.  The  adequacy 
of  fit  is  determined  by  measuring  the 
actual  levels  of  the  challenge  agent,  both 
outside  and  inside  the  facepiece  of  the 
respirator.  This  provides  a  quantitative 
assessment  of  the  fit  (the  fit  factor).  Ht 
testing  allows  the  employer  to  continue 
testing  different  Cacepieces  imtil  a 
properly  fitting  respirator  is  identified 
and  selected  for  the  employee. 
Quantitative  fit  testing  requires  the  use 
of  moderately  sophisticated  testing 
equipment  and  is  more  expensive  to 
perform  than  qualitative  fit  testing, 
which  may  reduce  its  availability  in 
some  work  sites.  Also,  testing  services 
may  not  be  available  in  all  parts  of  the 
country  to  provide  quantitative  fit 
testing  services  for  small  businesses. 

Qualitative  fit  testing  does  not 
provide  a  numerical  measure  of  the 
quality  of  the  fit  but  simply  determines 
whether  a  respirator  fits  or  not.  The 
outcome  of  the  test  is  simply  a  pass  or 
fail  result  Qualitative  fit  testing 
involves  the  detection  of  a  gas,  vapor,  or 
aerosol  challenge  agent  through 
subjective  means  such  as  odor,  taste,  or 
nasal  irritation.  If  the  challenge  agent's 
presence  is  detected,  the  respirator  fit  is 
considered  to  be  inadequate.  Qualitative 
fit  testing  is  more  subjective  than 
quantitative  testing  because  it  depends 
on  the  individual's  ability  to  detect  the 
test  agent. 

OSHA  believes  that  while  quantitative 
fit  testing  has  some  advantages, 
qualitative  fit  testing  conducted  in 
accordance  with  the  protocols  described 
in  Appendix  B  of  this  section  can 
generally  accomplish  the  intent  of  the 
standard,  which  is  to  assure  that  each 
employee  is  assigned  and  wears  a 
respirator  that  provides  a  proper  fit. 

Paragraph  (f)l5)(ii)  states  that  the 
employer  shall  assure  that  each 
employee  who  must  wear  tight-fitting 
respirator  passes  a  fit  test:  (A)  at  the 
time  of  initial  fitting:  (B)  whenever 
changes  occur  in  the  employee's  facial 
characteristics  that  affect  the  fit  of  the 
respirator;  (C)  whenever  a  different  size 
or  make  of  respirator  is  used;  and  (D)  at 
least  annually  thereafter  unless  the 
annual  determination  required  imdm 
paragraph  (g)(3)(ii)(A),  Medical 
Surveillance,  indicates  that  the  annual 


Federal  Register  /  Vol.  62.  No.  201  /  Friday,  October  17.  1997  /  Proposed  Rules 


54263 


fit  test  of  the  employee  is  not  necessary. 
This  frequency  of  fit  testing  is  necessary 
to  assure  that  factora  that  may  affect  the 
proper  fit  of  a  respirator  are  detected 
and  necessary  adjustments  are 
performed  to  assure  the  integrity  of  the 
raceseal.  For  example,  the  fit  of 
lespinton  is  not  standardized  among 
manufacturers.  Fit  testing  would  be 
required,  therefore,  whenever  a  difEsrent 
size  or  make  of  respirator  is  used.  In 
addition,  a  change  in  an  employee's 
fiacial  structure  can  compromise  a 
respirator's  faceseal.  Examples  of  such 
changes  include  loss  of  weight,  cosmetic 
surgery,  facial  scarring,  and  the 
installation  of  dentures  or  the  absence  of 
denttues  that  are  normally  vram  by  the 
individual.  Therefore,  fit  testing  is 
required  when  any  facial  changes,  such 
as  those  mentioned  above,  occur. 

Requiring  annual  fit  testing,  unless 
the  annual  determination  by  the 
physician  m  other  licensed  health  care 
professional  indicates  that  the  annual  fit 
test  is  not  necessary,  assures  that  facton 
that  could  affect  respirator  fit  are 
detected  and  the  employee's  respirator 
is  adjusted  or  replaced  as  necessary.  It 
is  OSHA's  intent  in  this  provision  that 
each  employee  be  evaluated  annually 
for  respirator  fit.  This  can  be 
accomplished  through  either  an  actual 
fit  test  or  through  a  person-to-person 
evaluation  ctnisisting  of  a  questionnaire 
and  personal  observation  by  the 
evaluator  carried  out  under  paragraph 
(sX3KiiXA),  Medical  SurveUlance.  oi 
mis  section,  h  should  be  noted  that  an 
annual  detomination  of  respirator  fit  is 
required,  either  through  fit  testing  or  the 
peraon-to-person  evaluation.  The 
employer  may  use  the  detenninatian  of 
die  need  for  die  annual  fit  test  in  lieu 
of  aa  aimual  fit  test  if  that  determination 
indicates  that  a  fit  test  is  not  necessary. 

One  of  the  criteria  that  must  be 
satisfied  when  selecting  respiratcRS  is  a 
feoeseal  leakage  of  10%  or  less.  QSHA 
considers  any  ntpisaitOT  that  passes  a 
qualitative  fit  test  to  meet  this  criteria. 
However,  quantitative  fit  testing 
necessitates  that  a  particular  numerical 
value  be  achieved.  Therefore,  paragraph 
(fXSKiii)  requires  that  when  quantitative 
fit  testing  is  performed,  the  employer 
shall  not  pomit  an  employee  to  wear  a 
dght-fittingrespirator  unless  a 
mtnimiim  fit  fkctor  of  One  hundred  (100) 
is  obtained  in  the  test  chamber.  This 
value  corresponds  to  a  feceseal  leakage 
of  10%  or  less. 

bi  order  to  assure  that  continuing 
protection  is  achieved  by  reusd>le  and 
powered  air  purifying  respiratory 
protective  devices,  it  is  necessary  to 
establish  ud  implement  proper 
maintenance  and  care  pn>cedtiies.  A  lax 
atdtude  toward  this  part  of  the 


respiratory  protection  program  will 
negate  successful  selection  and  fit 
because  the  devices  will  not  deliver  the 
assumed  protection  unless  they  are  kept 
in  proper  working  order.  A  basic 
program  for  assuring  proper  respirator 
function  would  contain  procedures  for 
cleaning,  inspection,  rejMir.  and 
replacement  of  respirators  used  in  the 
workplace. 

Paragraph  (fK6)(i)  requires  that  the 
employer  clean  and  disinfect  the 
respirators  using  the  manufacturer't 
recommended  procedures  at  the 
foUoiwing  intervals:  (A)  as  necessary  for 
respiraton  issued  for  the  exclusive  use 
of  an  emplojree;  and  (B)  after  each  use 
for  respiraton  issued  to  more  than  cne 
employee.  Respiraton  that  are  not 
cleaned  and  disinfected  can  cause  sldn 
irritation  and  dermatitis.  When  more 
than  one  employee  uses  the  same, 
respirator,  cleaixing  and  disinfecting 
after  each  use  provides  the  additional 
benefit  of  minimiring  the  respirator's 
role  as  a  vdiide  for  spreading  infections 
(e.g.,  skin,  respixatozy)  between 
employees. 

In  order  to  assure  continued  req>lretor 
reliability,  they  must  be  inspected  on  a 
regular  basis.  Therefore,  paragraph 
(fXBKii)  requires  that  lespizaton  be 
inspected  before  each  use  and  during 
cleaning  after  each  use.  As  stipakted  In 
paragraph  (fKBXiii).  such  inspMBctions 
must  include:  (A)  a  check  of  respirator 
function,  tightness  of  cramections  and 
condition  of  the  facepiece,  head  straps, 
valves,  connecting  ti^,  and  cartridges, 
canisters,  or  fihen;  and  (B)  a  check  of 
the  rubber  or  elastomer  parts  for 
pliability  and  signs  of  deterioration.  In 
this  way,  the  employw  can  assure  that 
the  respirator  is  ninctioning  as 
intended,  is  able  to  be  adjusted  by  the 
user,  will  not  allow  leakage  through 
cracks  or  breaks  in  the  respirator,  and  is 
pliable  enough  to  achieve  a  proper 
feceseal. 

The  standard  also  contains  {Movisions 
regarding  those  respiraton  that  are 
found  to  be  deficient  upon  inspectian. 
Par^nph  (fM6Xlv)  states  that 
respiraton  that  fell  to  pass  inspection 
must  be  removed  from  service  and 
repaired  or  adjusted  in  accordance  with 
the  followring:  (A)  repain  or  adjustments 
to  respiraton  are  only  to  be  made  with 
NIOSH-approved  parts  designed  Uxt  the 
respirator  by  the  respirator 
manufacturer  and  by  persons 
appropriately  trained  to  perform  suc^ 
operations;  (B)  only  repain  of  the  type 
and  extent  covered  by  the 
manufecturer's  recommendations  may 
be  perfanned;  and  (C)  reducing  or 
admission  valves  or  regulaton  shall  be 
returned  to  the  manufacturer  or  given  to 
an  appropriately  trained  technician  for 


adjustment  or  repair.  It  is  self-evident 
that  repain  to  respiraton  stumld  only  be 
performed  by  trained  individuals,  using 
parts  designed  for  the  specific  respirator 
tmder  repair  (not  all  respirator  designs 
are  identical),  and  that  the  individual 
should  not  attempt  repain  that  he  or  she 
is  not  qualified  to  undertake  or  which 
are  not  recommended  by  the 
manufacturer. 

Another  important  aspect  of  assuring 
appropriate  respirator  fonction  is  proper 
storage.  Therefore,  paragraph  (f)(6Xv) 
stipiuates  that  the  emplo3^er  assiua  that 
respiraton  are  stored  in  a  manner  that 
protects  them  frvm  contamination, 
damage,  dust,  sunlight,  extreme 
temperatures,  excessive  moisture, 
damaging  chemicals  and  that  {uevents 
deformation  of  the  facepiece  or 
exhalation  valve.  Proper  stmage,  of  both 
new  respiraton  and  those  already  in 
service,  assists  in  maintaining 
api»opriate  respirator  function  by 
minimizing  conditfons  that  may  cause 
deterioration  of  the  respirator  or  filter, 
interfne  with  filter  efficiency,  change 
feceseal  geometry,  and  prevent  sealing 
of  valves  against  inhalatim  of 
contaminated  air. 

As  discussed  previously,  OSHA 
accepts  those  respiraton  oertified  by 
MSHA  and  NIOSH.  Therefore, 
paragraph  (fK7Xi)  requires  that  filten, 
cartridges,  and  canisten  used  in  the 
workplace  are  properly  labeled  and 
coloTKXxied  with  tne  NIOSH  approval 
label  as  required  by  30  CFR  pert  11  or 
42  CFR  part  84.  whichever  is  applicable, 
b^ore  they  are  plac»d  into  service.  The 
employer  must  assure  that  the  existing 
NIOSH  approval  label  on  a  filter, 
cartridge,  or  canister  is  not  intentionally 
removed,  obscured,  or  defaced  while  it 
is  in  service  in  the  worimlaoe,  as 
required  by  paragraph  (q(7Xii)  of  diia 
section. 

Paragraph  (fX8)  requires  die  employer 
to  review  the  overall  respiratory 
protection  program  at  least  annually, 
and  conduct  inspections  of  the 
workplace  as  necessary  to  assure  that 
the  {Hovisions  of  the  program  are  being 
jHopeily  implonented  for  all  affected 
emplojrees.  The  reason  an  emplo3rer 
must  conduct  an  anniml  review  and 
inspections  as  necessary  is  because 
respiraton  are  utilized  as  supplemental 
and.  in  some  instances,  sole  protection 
to  prevent  transmission  of  infectious 
TB.  Therefore,  it  is  of  primary 
importance  to  assure  proper 
implementation  of  the  pnigram.  The 
review  of  the  program  must  include  an 
assessment  of  each  element  required 
under  paragraph  (f)(2)  of  this  section. 
Once  tlie  respiratory  protection  program 
is  implemented,  the  employer  retains 
responsibility  fcH'  detecting  and 
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addressing^  problems  that  arise.  While 
the  written  respiratory  protection 
program  is  required  to  be  reviewed  and 
updated  under  paragraph  (f)(2)(iiil  of 
the  standard,  the  overall  review  requires 
that  the  employer  evaluate  actual 
implementation  in  the  workplace. 
Consequently,  this  provision  stipulates 
inspections  of  the  workplace  and  an 
assessment  of  each  element  required 
under  paragraph  (f)(2)  of  this  section  to 
assure  proper  implementadon  of  the 
program. 

C^HA  believes  that  the  proposed 
provisions  regarding  respirators  are  both 
appropriate  and  justified*  OSHA  seeks 
comments  and  data  on  all  aspects  of  the 
proposed  respirator  requirements. 

Paragmph  (g)    Medical  Surveillance 


(1)  General 

The  purpose  of  this  section  is  early 
detection  and  prevention  of  disease 
through  employee  medical  histories  and 
physical  examinations,  TB  skin  testing, 
medical  management  and  follow-up  of 
exposure  incidents  and  skin  test 
conversions,  and  medical  removal  of 
employees  with  suspected  or  confirmed 
infectious  TB.  These  requirements  are 
designed  to  ensure  early  detection  of  TB 
infections  and  disease  by  providing 
appropriate  medical  exandnations  to 
enable  identification  of  infection  or 
disease  and  to  minimize  the  spread  of 
TB  to  other  employees  in  the  workplace. 
Additionally,  there  are  requirements  in 
this  section  to  assure  that  employees 
required  to  wear  respiratory  protection 
are  evaluated  to  determine  their  ability 
to  wear  a  respirator  and  advised  about 
the  need  for  annual  fit  testing.  The 
needs  of  employees  who  have  health 
conditions  that  might  require  special 
attention  are  also  addressed  (e.g.,  anergy 
testing,  more  frequent  screening,  or 
further  medical  examinations  to 
diagnose  TB). 

Paragraph  (g)(1)  calls  for  medical 
surveillance  to  be  provided  for  each 
employee  who  has  occupational 
exposure,  as  defined  in  this  standard. 
Oompational  exposure  may  result  in  TB 
infection  and  the  subsequent 
development  of  TB  disease.  Paragraphs 
(c)(l)(i,  ii),  (exposxire  determination) 
require  the  employer  to  identify 
employees  with  occupational  exposure 
in  the  facility.  These  employees  must  be 
offered  medical  surveillance. 

OSHA  believes  that  early  detection 
and  management  of  exposed  employees 
helps  prevent  severe  illness  and  death. 
According  to  CDC's  1994  edition  of  the 
Core  Curriculum  on  Tuberculosis  (Ex. 
7-93),  approximately  ten  percent  of  the 
persons  infected  will  develop  active  TB 
disease  at  some  point  in  their  lives  (Exs. 


4B,  7-50,  7-93).  Five  per  cent  of  those 
infected  develop  disease  within  the  firat 
two  years  following  infection  and 
another  five  percent  develop  disease 
later  in  their  lives.  Immunosuppressed 
persons  are  at  a  considerably  greater  risk 
of  developing  active  disease  follo%ving  a 
TB  infection.  For  example,  individuals 
infected  with  HTV  and  TB  have  been 
estimated  to  have  a  8-10%  risk  per  year 
of  developing  active  disease  (Ex.  7-50). 
However,  according  to  the  Amerioan 
Thoracic  Society: 

Clinical  trials  have  shown  that  dally 
isooiazid  preventive  therapy  for  12  months 
will  reduce  the  risk  of  developing 
tuberculosis  in  infected  persons  by  about  70 
percent  and  in  over  90  percent  of  patients 
who  are  compliant  in  taking  the  medications. 
(Ex.  5-80) 

Most  infected  people  have  a  positive 
roactioq  to  the  TB  skin  test  within  2-10 
weeks  after  exposure.  ConsequenUy. 
early  detection  of  newly  infected 
workera  is  critical  as  it  permits  early 
initiation  of  appropriate  therapy  and 
results  in  a  decrease  in  morbidity  and 
mortality. 

Paragraph  (g)(lMii)  requires  that 
information  about  the  signs  and 
s]rmptoms  of  pulmonary  tuberculosis 
disease,  a  medical  history,  a  physical 
examination,  TB  skin  testing,  medical 
management  and  follow-up,  and  if 
indicated,  other  related  tests  and 
procedures  and  medical  removal 
protection  if  the  employee  develops 
infectious  TB.  be  provided  to  each 
employee  in  work  settings  described  in 
paragraph  (a)  Scope  who  sustains  an 
"exposiue  incident."  This  provision  is 
applicable  when  the  employee  has  not 
been  categorized  as  having  occupational 
exposure  in  thfe  employer's  Exposure 
Control  Plan.  OSHA  recognizes  that 
there  may  be  times  when  employees 
who  are  not  "reasonably  anticipated"  to 
have  occupational  exposure  to  TB  may 
be  exposed,  (e.g.,  if  engineering  controls 
break  down  or  an  individual  with 
infectious  tubereidosis  is  unidentified 
during  intake  procedures).  Employees 
exposed  imder  such  circumstances 
incur  the  risk  of  TB  infection  and 
subsequent  disease  (Ex.  7-93)  as  a  residt 
of  their  work  duties.  OSHA  includas- 
this  provision  so  that  these  employees 
are  provided  protection. 

Paragraph  (g)(l)(iii)(A)  requires  the 
employer  to  provide  all  medical 
siu-veillance  at  no  cost  to  the  employee. 
This  is  consistent  with  OSHA  policy. 
Providing  services  at  no  cost  to  the 
employee  is  an  important  factor  in 
successful  workplace  health  and  safety 
programs  because  it  encourages 
employee  participation  in  medical 
surveillance  programs. 


Para^ph  (g)(l)(iii)(B)  requires  that 
all  medical  surveillance  be  provided  at 
a  reasonable  time  and  place  for  the 
employee.  Convenience  of  these 
procedures  increases  the  likelihood  of 
employee  participation  in  the  program. 
This  helps  assure  that  employees 
receive  the  full  benefits  provided  by  the 
standard.  OSHA  recognizes  the  need  for 
this  provision  and  has  included  it  in 
other  standards  (e.g..  Ethylene  Oxide,  29 
CFR  1910.1047;  Asbestos,  29  CFR 
1910.1001;  and  Bloodboroe  Pathogens 
29  CFR  1910.1030). 

Paragraph  (g)(l)(iii)(C)  states  that  all 
medical  surveillance  is  reqiured  to  be 
performed  by  or  imder  the  supervision 
of  a  physician  or  other  licensed  health 
care  professional,  as  appropriate.  OSHA 
has  included  in  paragraph  (j) 
Definitions,  a  description  of  the  licensed 
health  care  professional.  Such  an 
individual  is  a  physician  or  other  health 
care  professional  who  holds  a  license 
enabling  her  or  him  to  independently 
provide  or  be  delegated  the 
responsibilities  to  provide  some  or  all  of 
the  health  care  services  required  by  this 
paragraph.  In  several  states,  nurse 
practitioners  may  be  licensed  to 
independentiy  perform  or  supervise  the 
evaluations  and  procedures  required  by 
this  paragraph.  In  such  cases,  the 
requirements  of  this  standard  can  be 
accomplished  by  those  practitioners.  In 
addition,  where  registered  nurses  are 
licensed  to  perform  or  supervise  some  of 
the  requirements  of  this  standard,  those 
requirements  can  be  accomplished  by 
those  professionals. 

Paragraph  (g)(l)(iii)(D)  requires  that 
medical  surveillance  procedures  be 
provided  according  to  reconunendations 
of  the  CDC,  current  at  the  time  these 
procedures  are  performed,  except  as 
specified  by  this  paragraph  (g).  In  other 
words,  employers  must  comply  with 
paragraph  (g),  and  with  the  most  current 
CDC  recommendations  in  providing 
medical  surveillance.  OSHA  has  set 
forth  what  an  employer  must  do  to 
prevent  or  minimize  occupational  ' 
exposure  in  the  employer's  woricplace. 
However,  CDC,  an  agency  of  the  U.S. 
Public  HealUi  Service  (USPHS).  follows 
the  epidemiology  of  M.  tuberculosis  and 
periodically  revises  and  updates  its 
guidelines  and  recommendations  to 
reflect  changes  in  the  diagnosis  and 
treatment  of  TB.  OSHA  believes  that  in 
addition  to  meeting  the  requirements  of 
paragraph  (g),  it  is  appropriate  to  follow 
CDC  recommendations,  which  address 
screening,  medical  evaluations.  TB  skin 
test  procedures  and  follow-up  (etg..  the 
administration  and  interpretadon  of 
skin  tests).. 

OSHA  recognizes  the  dynamic  nature 
of  medical  knowledge  relating  to 


tuberculosis  and  notes  that  CDC 
recommendations  current  at  the  time  of 
the  standard's  publication  may  differ 
bom  reconmiendations  at  some  future 
time  when  an  employee  evaluation 
takes  place.  Knowledge  about 
tuberculosis  is  expanding.  For  example, 
the  medical  response  to  HIV/ AIDS  as 
related  to  tuberculosis  continues  to 
evolve.  These  are  the  reasons  why 
OSHA  has  not  simply  required  the 
employer  to  comply  with  a  particular 
CDC  guideline.  OSHA  believes  that 
incorporating  the  CDC 
recommendations  into  the  standard  by 
reference  enhances  the  quality  of 
medical  surveillance.  This  assures  that 
employees  are  provided  the  most 
ciirrent  and  effective  evaluation  and 
treatment.  Furthermore,  the  CDC 
recommendations  provide  consistency 
with  regularly  updated  medical  science 
and  health  care  practice.  A  similar 
provision  was  included  in  the 
Bloodbome  Pathogens  standard  29  CFR 
1910.1030  and  met  with  widespread 
acceptance  from  the  regulated 
community.  The  CDC  recommendations 
cover  the  specific  details  of  the  medical 
protocols. 

Paragraph  (gKl)(iv)  requires  that  all 
laboralory  tests  be  performed  by  an 
accredited  laboratory.  Accreditation  by 
a  national  accrediting  body  or  its  state 
equivalent  means  that  the  laboratory  has 
participated  in  a  recognized  quality 
assurance  program.  (For  an  explanation 
of  "accredited  laboratory"  see  paragraph 
(f)  Definitions  below).  This  acoeditation 
process  is  required  to  assure  a  measure 
of  (Quality  control  so  that  employees 
receive  acciuate  information  concerning 
their  laboratory  tests.  The  accreditation 
requirement  assures  long-term  stability 
and  consistency  among  laboratory  test 
procedures  and  interpretations  of 
results.  OSHA  recognizes  the  need  for 
this  requirement  and  has  included  it  in 
other  standards  (e.g.,  Benzene,  29  CFR 
1910.1028;  Bloodbome  Pathogens.  29 
CFR  1910.1030). 

(2)  Explanation  of  Terms 

This  paragraph  explains  the  terms 
used  in  paragraph  (g)  Medical 
Surveillance.  Paragraphs  (g)(2)(i)  to 
(g)(2)(vii)  include  explanations  of  the 
"medical  history",  the  "physical 
examination  (with  emphasis  on  the 
pulmonary  system,  signs  and  symptoms 
of  infectious  tuberculosis,  and  factors 
affecting  immunocompetence)".  "TB 
skin  testing",  the  "face-to-face 
determination  of  ability  to  wear  a 
respirator  and  need  to  be  re-fit  tested", 
"medical  management  and  follow-up", 
"other  related  procedures  or  tests 
determined  to  be  necessary",  and 
"Medical  Removal  Protection".  The 


applications  section,  paragraph  (g)(3), 
describes  what  must  be  provided  and  at 
what  time. 

Paragraph  (g)(2Mi)  describes  a  medical 
history,  during  which  the  examiner 
questions  the  employee  in  order  to 
gather  information  on  the  employee's 
pulmonary  system.  TB  exposure, 
vaccination,  testing  and  disease  status 
and  factors  affecting 
immunocompetence.  A  medical  history 
questionnaire  may  be  used  as  a  starting 
point  for  this  discussion.  OSHA  believes 
that  a  medical  history  is  essential  for 
interpreting  the  TB  skin  test  residts, 
which  are  ^o  reqiured  by  this 
paragraph  (g).  The  CDC  Core 
Curriculiun  states: 

TB  skin  testing  is  a  useful  tool,  Init  is  not 
perfect.  Several  factors  can  affect  the  skin  test 
reaction:  for  example,  infection  with 
mycobacteria  other  than  M.  tuberculosis  and 
vaccination  with  BCC.  These  foctora  can  lead 
to  folse-positive  reactioiis  *  *  *  Other 
Esctors,  such  as  anergy,  can  lead  to  felse- 
negative  reactions.  (Ex.  7-93). 

Therefore,  the  medical  history  is  used 
to  assist  in  interpreting  the  TB  skin  test 
results.  The  medical  history  also 
provides  information  regarding  the 
employee's  potential  for  increased  risk 
if  expcwed  to  tuberculosis.  Based  on  this 
information,  discussions  between  the 
employee  and  the  examiner  regarding 
the  employee's  Increased  risk  can  assist 
the  employee  in  decision-making. 

Paragraph  (g)(2)(ii)  describes  the 
physical  examination.  The  physical 
examination  is  to  emphasize  the 
pulmonary  system,  signs  and  symptoms 
of  active  TB  disease,  and  factors 
affecting  immunocompetence.  Such  an 
examination  assists  the  examiner  in 
detecting  evidence  of  active  disease 
(e.g.,  rales),  differentiating  TB  disease 
from  other  causes  of  cou^  or  other 
signs/symptoms  associated  with  TB 
disease,  and  ascertaining  whether  signs 
are  present  that  are  compatible  with  an 
immunocompromising  health  condition. 
The  physical  examination  is  also 
required  when  an  employee  has  signs  or 
symptoms  of  TB  or  after  a  TB  skin  test 
conversion  and  at  other  times,  if 
indicated. 

That  the  pulmonary  system  is 
emphasized  in  both  the  medical  history 
and  physical  examination  assures  that 
the  employee  is  evaluated  with  specific 
attention  to  the  most  common  site  of 
infectious  TB,  Although  extrapulmonary 
tubercidosis  can  occur  (e.g.,  in  bone, 
meninges  of  the  brain,  and  draining 
abscesses),  it  is  not  usually  a  soiure  of 
infection  for  othen.  The  language  "with 
emphasis  on  the  pidmonary  system"  is 
used  to  indicate  that  while  the  history 
and  physical  examinations  evaluate  the 
health  of  the  patient  as  a  whole, 


particular  emphasis  should  be  placed  on 
the  pidmonary  system. 

Paragraph  (g)(2)(iii)  explains  the 
required  TB  skin  testing.  TB  skin  testing 
is  the  comentone  for  early  detection  of 
TB  transmission  among  exposed 
wwkers.  The  American  Thoracic 
Society  notes  that: 

Although  currently  available  TB  skin  tests 
are  substantially  less  than  100%  sensitive 
and  specific  for  detection  of  infection  with 
M.  tuberculosis,  no  better  diagnostic  methods 
have  yet  been  devised.  (Ex.  5-4) 

The  TB  skin  test  is  an  important  tool 
that  is  useful  in  identifying  employees 
who  may  be  eligible  for  appropriate, 
early  treatment;  initiating  contact 
investigations;  and  evaluating  the 
effectiveness  of  the  facility's  control 
program.  The  requirement  for  TB  skin 
testing  is  supported  by  AHA  (Exs.  7-61, 
7-29  ),  APIC  (Ex.  7-30),  ADiA  (Ex.  7- 
170)  and  the  CDC  1994  Core  Curriculum 
which  states,  "TB  screening  should  be 
done  in  groups  for  which  rates  of  TB  are 
substan^dly  higher  than  the  general 
population."  (Ex.  7-93).  In  thf» 
document,  CDC  specifically  mentions 
screening  for  health  care  workers,  staff 
of  long  term  care  facilities,  correctional 
facilities,  hospices,  drug  treatment 
centers,  and  nursing  homes. 

Paragraph  (g)(2)(iii)  describes  the 
requirement  for  1^  skin  testing.  TB  skin 
testing,  which  oidy  applies  to 
employees  whose  TB  skin  test  status  is 
not  known  to  be  positive,  includes 
anergy  testing  if  indicated,  and  consists 
of  an  initial  2-step  protocol  for  each 
employee  who  has  not  been  previously 
skin  tested  and/or  for  whom  a  negative 
test  in  the  past  12  months  cannot  be 
documented.  If  the  employer  has 
documentation  that  the  employee  has 
had  a  negative  TB  skin  test  within  the 
past  12  months,  that  test  may  be  used 
to  fulfill  the  skin  testing  portion  of  the 
initial  medical  surveillance 
requirements.  For  example,  if  an 
employer  has  a  new  or  existing 
employee  for  whom:  (1)  a  TB  skin  test 
has  not  previously  been  performed,  or 
(2)  a  negative  sldn  test  result  within  the 
past  1 2  months  that  caiuiot  be 
documented,  the  employer  is  required 
to  provide  an  initial  two-step  sldn  test 
for  the  employee.  Conversely,  if  the 
employer  can  document  a  negative  skin 
test  result  from  a  test  performed  on  the 
employee  within  the  past  12  months, 
that  test  can  be  used  to  fidfill  the  initial 
skin  testing  requirement  of  this  section. 
Subsequent  periodic  retesting  of  the 
employee  is  to  be  performed  in 
accordance  with  paragraph  (g)(3),  as 
discussed  below. 

It  is  important  for  the  employer  to 
determine  the  current  TB  skin  test  status 
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of  employees  prior  to  their  initial 
anigmnent  to  ■  job  with  occupetioiiAl 
exposure.  This  "baseline"  status  can 
then  be  used  to  evaluate  changes  in  the 
employees'  TB  skin  test 

In  their  1902  guidelines,  the 
American  Thoracic  Society 
recommended  the  following: 

Individusis  st  high  risk  for  TB  should  have 
a  TB  skhi  test  at  least  oaoa  to  asaaas  their 
need  for  pcevantive  thansy  and  to  alert  the 
health  cars  providacs  of  thoee  with  positive 
■kin  lasts  af  this  mediral  problem,  bi 
institntiafial  lattingB.  haseKns  intemalioa  oo 
the  TB  skin  tsst  slatDS  of  staff  and  residents 
is  a  aesas  of  JdentHying  csitdidetes  for 
piavauliea  thsnpy  ss  Mmdi  es  delstmining 
whalhsr  tnasssissiaii  ff  TB  is  occuiring  in 
the  fMdUty.  Par  this  rsMOB.  TB  skin  testily 
opoa  ■■piiij—il  or  opoB  entry  shaald  be 
■Siiihliaj  iar  staff  and  lasidenlB  *       ■  (Bx. 
5-W) 

Previous  BCS  vrrination  is  not  a 
contraindication  for  skin  tasting.  In  its 
1904  guidelines,  the  CDC  states: 

Iteiac  ths  pis  siiniloyment  physical  or 
whsa  appljiBg  ior  boepital  ptivilagBs.  HCWs 
who  havB  the  potsntial  for  axposnre  to  M 
r  (sic);  inrhidfan  diaee  with  a 
'  ofBGG  varrinatioD.  AooJd  have 

I  pro  skin  tasting  psriocmsd  •  •  • 

BOG  varrinatioo  saay  psoduce  a  PPD 

aaot  be  dietiiy  lished  raiiabiy 
I  a  reectiaa  cauaed  by  mfcctioB  with  M. 

i  trith  BOG.  the  prababiUty  that  a 
PPD  iMt  laectiaB  rseolto  hoai  infKtioa  with 
M.  (iibemiJbsii  iacisasss  (a)  as  tbe  tiza  of  the 
NS.  (b)  when  the  penoo  is  s 
t  of  s  person  with  TB.  (c)  whsB  the 
I's  anmHy  of  asigpa  has  a  high 
I  of  TB.  and  (d)  ai  ths  lai^  of 
I  rarrinerinn  snrt  ITTt  leelii^ 
For  asampla.  ■  pro  iBst  rsactiaa  of 
210  BB  prabefahr  can  be  atHibirtad  to  M 


in  ■ 

with  BOG  as  a  child  Md  who  is  hoa  ■ 
coialiy  adih  a  high  praeaisKa  of  TB  (Kx. 
4B) 

CDC  doae  not  slate  that  BOG  vaccination 
aagrtea  the  need  far  haaehne  and 
periodic  skin  tasting  but  does  state  th^ 
skin  teats  on  varrinafad  individuals 
naad  to  be  intaqnetad  carefully.  OSHA's 
propoaud  rule  is  consistant  widi  the 
CDC  Goidelines  on  this  point  PPD 
leatlng  is  thus  not  contraindicatad  far 
BOG  vacdnatod  employees:  hoiwever, 
such  prior  vaccination  does  mean  that 
other  factors,  such  as  the  ^e  of  the 
employea  and  the  extant  of  induration, 
must  he  coMiifand  in  interpreting  the 
results. 

The  purpoae  of  pecfarming  a  two-slep 
test  is  to  correctly  identify  the  beseline 
TB  skin  test  status  of  those  employees 
who  are  inSscted  with  TB  but  whoae 
sensitivity  to  the  tuberculin  teeting 
material  Biay  have  araned  over  the 
years.  This  procadiira  enhanoeathe 
proper  interpretation  of  subsequent 


positive  TB  skin  test  resulto  and  is  based 
upon  current  CDC  and  American 
Thoracic  Society  recommendations 
(Kxs.  5-80.  6-15,  7-52.  7-93.  7-169). 

Two-tlep  testing  requires  an  employee 
to  be  tested  initially  and,  if  the  teat 
results  are  negative,  to  be  tested  again 
within  1-3  weeks.  This  second  test 
stimulates  or  "boosts"  the  body's 
response  to  the  testing  material  and 
results  in  a  more  valid  reaction.  For 
example,  an  employee  who  has  not  been 
recently  tested  but  who  is  infected  with 
TB  from  an  earlier  exposure  may  fail  to 
reapond  to  this  cunent  test  becniee  his 
at  her  immune  response  has  waned  over 
time.  However,  a  second  test  of  this 
employee  will  produce  a  positive  TB 
skin  test  that  bootb  accurateiy  reflects 
his  or  her  true  TB  skin  test  status.  Thus, 
the  initial  use  of  a  two-step  testing 
procedure  ensures  that  the  heselinn  TB 
skin  test  is  an  accurate  reflection  of  the 
employee's  TB  status  and  will  reduce 
the  likelihood  of  misinterpreting  a 
"boosted"  reacticm  on  subeequent  tests 
as  a  conversion.  Two-step  testing  is  alao 
appropriate  (ex  individuals  who  have 
been  BOG  vaccinalad,  since  theee 
individuals  can  axhihit  a  boosted 
reaction.  Therefare.  two-step  teeting  of 
BOG  vaccinated  individuals  can  be  used 
to  determine  their  heseline  statue, 
although  the  skin  test  results  must  be 
interpreted  in  light  (rf  their  previous 
BOG  vaccination. 

The  two-step  testing  procedure  does 
not  identify  tlwse  persons  who  are  truly 
anergic  and.  therefare.  are  not  capable  of 
moimting  a  tjrpical  immune  reeponse  to 
the  test  mstarial.  Evaluation  of  adequate 
immune  response,  whan  determined  to 
be  necesaary  by  the  physician  or  other 
licensed  health  care  professional,  as 
appropriate,  is  determined  through 
energy  testing,  and  this  is  provided  far 
in  the  explanation  of  TB  skin  testii^  in 
paragraph  (gXZNiii). 

Tbe  CDC  recommendations  are  the 
goiding  documents  for  TB  skin  test 
protocols.  By  rafanring  the  employer  to 
d>Bae  recommendations  in  Paragraph 
(gXlXiiiXD).  OSHAallowe  far  future 
changaa  in  protocols  and  procedures 
that  result  from  ff>nH«iiiT^  reseaich. 
Cgnsfalsat  with  the  CDC  guidelines 
(Exs.  3-33.  3-35.  3-32.  6-15).  the 
American  Thoracic  Society 

fQCOUUDflDQSr 


The  MaBtoox  tost  with  5  Tuberrahn  Units 
(TU)  ef  pro  aay  be  uaed  M  a  di^nostic  aid 
to  dstact  tabercukNU  infactioB  sod  to 

the  pravalsnca  of  infactko  in 
iafpaa|iie.(b.5-«) 


indicatea  infection  with  mycobacterium. 
most  commonly  Af.  tuberculosis.  The 
reection  characteristically  begins  in  5-6 
hours,  is  m«irim»l  at  48-72  hours,  and 
subsides  over  a  period  of  days  (Ex.  5- 
4). 

Proper  administration  and 
interpretation  of  the  test  is  critical  and 
can  be  complex.  In  1990,  the  American 
Thoracic  Society  revised  the  criteria  far 
interpreting  the  TB  skin  test  (Ex.  5-4). 
Infiorination  such  as  the  health  status  of 
the  tested  employee,  history  of  BOG 
vaccination,  recent  close  contact  with 
persons  with  active  TB,  chest  x-iay 
results,  and  other  factors  must  be 
considered  adken  interpreting  the  TB 
skin  test  results.  CDC  has  established 
criteria  for  a  TB  sldn  test  conversion; 
that  is,  when  an  employee's  TB  skin  teet 
results  change  from  negative  to  positive, 
indicating  a  recent  TB  infection  (Ex.  4- 
B). 

Becauae  of  the  complexity  in  ptoperiy 
administering  and  interpreting  TB  sldn 
tests,  it  is  essential  that  only  trained 
individuals  perform  this  function.  For 
diis  reason,  TB  skin  testing  is  to  be 
administered  and  interpreted  by  m 
under  the  si^wrviaion  of  a  physician  or 
otho^  licensed  health  care  professional 
as  appropriate  and  according  to  CDC 
rarommendetions.  This  language  allows 
employers  to  choee  from  a  variety  of 
he^th  care  profaeaionals  who  can 
administer  and  interpret  TB  skin  tests. 
OSHA  is  aware  that  in  some  worksites, 
employees  have  been  allowed  to  read 
and  interpret  their  own  skin  test  results. 
A  surveillance  system  thet  allows  sell- 
reading  and  interpretation  of  TB  skin 
tests  can  be  problematic.  With  regard  to 
interpretation  erf  TB  skin  test  resahs.  t^ 
American  Thoracic  Society  stataa: 

hrtelKgant  intecpratatkm  of  ikia  tost  rasahs 
remaires  a  knowledge  of  the  endgMmeed 
(tiihaniitlii).  the  immnnokigic  bMis  far  tiie 
rMdfan  to  the  antigen,  the  tschniqae(s)  of 
ddmiaistotiag  and  reading  tlw  test,  and  ths 

1— uha  af  fudininlngir  mnA  rlinir^ 

with  the  tast  (Ex.  S-«) 


Proper  administration  of  a  TB  skin 
last  raaolts  in  a  reaction  deecribed  as  a 
classic  exampfe  of  a  delayed  (cellular) 
hypersensitivity  reaction.  Thia  reaction 


In  its  1994  Core  Curriculum  on 
Tubacnloas  (Bx.  7-93).  CDC  describes 
the  conplexities  of  interpreting  the 
induration  resulting  from  TB  skin 
tasting.  A  number  of  factors  can  aflKt 
ths  jiae  of  a  TB  skin  test  induration 
relative  to  whether  or  not  the  test 
should  be  interpreted  as  being  positive. 
For  example,  induration  of  5  mm  or 
more  is  classified  as  positive  for  persons 
with  known  or  suspected  HTV  infection, 
while  an  induration  must  be  10  mm  to 
be  daesified  es  poeitive  in  penmns  who 
are  foreign-bom  in  high  prevalence 
countries.  An  induration  of  1 5  mm  or 
more  is  classified  as  positive  in  certain 
other  situations.  In  addition,  TB  "Hn 
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testing  can  result  in  both  false  positive 
and  false  negative  results. 

Clearly,  interpreting  TB  skin  test 
results  requires  professional  expertise 
and  must  be  performed  by  or  under  the 
supervision  of  a  physician  or  other 
licensed  health  care  professional,  as 
appropriate,  by  an  individual  with 
training  and  experience  in  performing 
the  test  and  interpreting  the  result 
Proper  use  of  the  TB  sldn  test  as  a 
medical  surveillance  tool  will  require 
two  visits  to  the  health  care 
professional:  one  to  receive  the  test  and 
one  to  read/interpret  the  test  results. 
However,  considering  the  critical 
importance  of  this  element,  OSHA 
believes  that  allowing  employees  to  read 
and  interpret  their  o%vn  testa  or  allowing 
their  peers  to  do  so  (unless  they  meet 
the  criteria  discussed  above) 
compromises  the  quality  and  accuracy 
of  the  testing  procedure. 

Paragraph  (g)(2)(iv)  describes  the 
determination  of  each  employee's 
ability  to  wear  a  respirator  and  of  his  or 
her  need  for  re-fit  testing  for  employees 
required  to  wear  a  respirator.  This  face- 
to-face  determination  includes  a  verbal 
exchange  between  the  employee  and  the 
examiner  regarding  the  employee's 
health  factors  such  as  illness  or  injuries, 
that>may  impact  his  or  her  ability  to 
wear  a  respirator  (e.g.  vascular  or  heart 
disease,  asthma,  claustrophobia,  facial 
structure  defects,  certain  skin 
conditions,  etc.)  (Ex.7-64).  Besed  on 
this  history  and  the  observation  of  the 
employee,  the  need  for  further  testing  or 
physical  examinations  for  the  ability  to 
wear  a  respirator  can  be  determined.  In 
addition,  assessment  of  the  need  for  re- 
fit testing  is  to  be  {>erfonned,  which 
assures  that  the  examiner  consider 
whether  re-fit  testing  is  needed.  OSHA 
has  included  a  iKite  stating  that  the 
determination  of  the  need  for  re-fit 
testing  may  only  be  performed  after  the 
required  initial  fit  test  of  the  employee 
and  caiuiot  be  used  in  lieu  of  any  other 
required  fit  tests,  as.  for  example,  when 
a  (tiffsrait  size  or  make  of  respirator  is 
used. 

Paragraph  (g)(2Kv)  explains  that 
medical  management  and  foUow-up 
include  diagnosis,  and,  where 
appropriate,  prophylaxis  and  treatment 
related  to  TB  infection  and  diseese.  The 
employer  must  provide  medical 
management  and  follow-up  for 
occupationally  exposed  employees  with 
skin  test  conversions  [paragraph 
(g)(3)(i)(D)l.  or  those  who  undergo  an 
exposure  incident  whether  or  not  they 
are  categorized  as  occupationally 
exposed  [paragraphs  (gXlKii)  and 
(g)(3Xi)(C)].  In  addition,  any  time  an 
occupationally  exposed  emplojree 
develops  signs  and  symptoms  of 


infectious  tuberculosis,  medical 
management  and  follow-up  are  required 
(paragraph  (g)(3)(i)(B)).  John  E. 
McGowan  addressed  follow-up  in  the 
1995  article  entitled  "Nosocomial 
Tuberculosis:  New  Progress  in  Control 
and  Prevention,"  published  in  Clinical 
Infectious  Diseases.  He  states. 

If  the  PPD  skin  testing  program  for  health 
care  workers  is  to  be  usehil,  several  steps  are 
crucial.'  *  *  *  The  iostitutioD  also  must 
make  sure  that  tbe  occupational  health 
service  undertakes  carehil  follow-up  of 
workers  found  to  have  positive  TB  skin  tests 
or  tuberculosis  disease.  This  foUow-up 
should  include  counseling,  careful 
monitoring  of  therapy  (when  prescribed) 
until  its  completion  and  evaluation  of  fitness 
to  return  to  work.  (Ex.  7-248). 

Paragraph  (gK2Hvi)  explains  that 
other  related  tests  and  procedures  are 
any  TB-related  tests  and  procediues 
determined  to  be  necessary  by  the 
ph3rsici8n  or  otho'  licensed  health  care 
professional,  as  appropriate.  These 
procediues  or  tests  could  include  chest 
radiographs,  sputum  smears,  or  other 
testii^  determined  to  be  necessary  to 
make  an  assessment,  a  diagnosis,  or 
medically  manage  the  employee.  An 
example  of  a  program  that  integrates 
testing  and  examinations  was  given  at 
the  1994  meeting  of  the  Society  for 
Occupational  and  Environmental 
Health,  by  Carol  Murdzak  who 
presented  the  University  of  Manitoba's 
Medical  Surveillance  program.  Her 
presentation,  entided  "Conducting  a 
Medical  Surveillance  Program  to 
Prevent  and  Control  Transmission  of  TB 
in  a  Health  Care  Institution" 
demonstrates  the  use  of  skin  testing  and 
general  review  of  health  status  for 
employee  surveillance.  Results  of  TB 
skin  testing  and  the  review  of  health 
status  determine  the  need  for  chest  x-ray 
and  further  medical  evaluation  in  this 
pro-am  (Ex.  7-169). 

(3)  Application 

Medical  examinations  in  the  form  of 
medical  histories,  physical 
examinations,  TB  skin  testing  and  other 
related  tests  and  procedures  are 
necessary  in  order  to  promptiy  identify 
and  treat  employees  with  infectious 
tuberculosis. 

Paragraph  (g)(3).  Application, 
specifies  what  an  employer  must 
provide.  In  each  situation  set  forth  in 
paragraph  (g)(3),  the  employer  must 
provide  medical  examinations,  tests  and 
procedures  as  specified.  Some  of  the 
provisions  are  offered  only  "if 
indicated,"  which  means  that  the 
physician  or  other  licensed  health  care 
professional,  as  appropriate,  has 
determined  that  further  tests  or 
procedures  are  needed.  For  exan^ile.  an 


employee  who  has  no  history  of  illness 
or  being  immunocompromised  and 
whose  TB  skin  test  is  negative  at  tbe 
time  of  initial  assignment  is  not 
required  to  be  offered  a  physical 
examination  unless  the  examiner 
determines  that  a  physical  examination 
is  indicated.  However,  if  at  the  time  of 
annual  skin  test,  the  employee  has  a 
skin  test  conversion,  a  physical 
examination  is  required. 

Paragraph  (g)(3)li)(A)  requires  that, 
before  the  time  an  employee  is  initially 
assigned  to  a  fob  with  occupational 
exposure  (or  within  60  days  from  the 
effective  date  of  the  standard  for 
employees  already  assigned  to  jobs  with 
occupational  exposure),  the  employee 
be  provided  with  a  medical  history,  TB 
sldn  testing,  and,  if  indicated,  a  physical 
examination  and  other  related  tests  and 
procedures. 

OSHA  requires  the  initial  medical 
history  to  assist  in  assessing  the 
employee's  health.  This  information 
wiU  provide  a  baseline  health  stetus  that 
can  be  used  to  evaluate  (1)  whether  the 
employee  has  a  pre-existing  condition 
that  may  be  exacerbated  by  occupational 
exposure  to  TB  and  (2)  any  future  health 
conditions  that  may  arise  that  are 
relevant  to  occup>ational  e^qxisure  to  TB. 

OSHA  does  not  believe  that  an  initial 
physical  examination  for  all 
occupationally  exposed  employees  is 
necessarily  warranted.  However,  the 
Agency  does  believe  that  a  physical 
examination,  if  determined  to  be 
indicated  by  the  examiner  based  on  the 
medical  history  and  TB  skin  test  results. 
is  useful  and  effective. 

The  note  to  paragraph  (gKSKiXA) 
specifies  that  if  an  employee  has  had  a 
medical  examination  within  the  twelve 
(12)  months  preceding  the  effective  date 
of  the  standW  and  the  employer  has 
documentation  of  that  examination, 
only  the  medical  surveillance 
provisions  required  by  the  standard  that 
wen  not  included  in  the  examination 
need  to  be  provided.  The  Agency 
realizes  that  employees  may  have 
received  at  least  some  of  the  elements  of 
the  required  medical  stuveillance 
provisions  shortiy  before  the  effective 
date  of  the  standard.  In  these  situations, 
a  full  TB  examination  would  not  need 
to  be  repeated. 

In  addition,  the  proposed  standard 
allows  the  baseline  TB  skin  tasting 
status  of  an  employee  to  be  established 
by  documentetion  of  a  TB  sldn  test  that 
was  administered  within  the  previous 
12  months.  For  example,  if  an  employee 
has  a  written  record  of  a  TB  sldn  test 
within  the  last  12  months,  that 
information  can  be  used  to  document 
the  employee's  baseline  TB  sldn  test 
status  and  another  TB  skin  test  at  the 
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time  of  the  initial  medical  examination 
is  not  necessary.  When  utilizing  results 
from  a  previous  medical  examination 
and  skin  test  to  fulfill  the  initial  medical 
surveillance  requirements,  the  employer 
must  use  the  date(s)  of  the  previous 
medical  exam  and  slun  test  to  determine 
the  date(s)  of  the  employee's  next 
medical  examination  and  skin  test  In 
BO  case  shaU  the  interval  between  the 
previous  examination  and  skin  test  and 
the  next  examination  and  skin  test 
exceed  12  months.  These  provisions  are 
designed  to  avoid  uxmecessary  testing  of 
employees  and  do  not  compromise  the 
quality  of  the  medical  surveillance. 

Information  (e.g.,  medical  history) 
obtained  from  a  medical  examination  in 
the  past  12  months  is  unlikely  to  change 
within  this  span  of  time.  However,  this 
may  not  be  the  case  with  regard  to 
previous  skin  testing  results.  While 
OSHA  is  proposing  to  accept  a  skin  test 
performed  within  the  past  12  months  as 
a  substitute  for  performing  an  initial 
baseline  skin  test,  an  employer  utilixing 
a  new  employee's  negative  skin  testing 
result  obtained  more  than  3  months 
prior  to  beginning  the  new  |ob  may  be 
uncertain  as  to  the  source  and  time  of 
infection  if  the  employee  tests  positive 
at  his  or  her  next  skin  test.  More 
specifically,  conTersion  normally  occurs 
within  3  months  of  infection.  Therefore, 
an  employee  would  have  been  negative 
at  his  or  her  last  skin  test,  e.g.,  7  months 
previously,  and  have  been  infected  just 
after  the  sldn  test  and  subsequently 
converted.  In  such  a  case,  an  employer 
may  rely  on  the  previous  negative  skin 
test  as  the  beseline  does  not  need  to  test 
the  new  employee  until  5  months  later 
(i.e^  annual  skin  test  frequency),  at 
which  time  the  employee  would  test 
positive  and  be  idoitified  as  a  converter. 
In  this  situation,  the  new  employer 
woidd  not  be  able  to  determine  if  the 
employee's  conversion  had  occurred  as 
a  result  of  exposure  occurring  previous 
to  hire  or  from  exposure  in  his  or  her 
current  work  setting.  Regardless  of  the 
source  of  the  conversions,  the  employer 
would  be  required  by  the  standard  to 
initiate  medical  management  and  a 
follow-up  investigation,  which  might 
also  entail  skin  testing  other  employees 
in  the  worksite  to  determine  if  other 
conversions  had  taken  place,  a  step  that 
would  not  be  necessary  if  the  employee 
had  been  correctly  identified  as  positive 
upon  entry  into  the  workplace.  In  view 
of  this,  employers  may  choose  to 
perform  an  initial  baseline  skin  test  on 
each  new  employee  before  the  employee 
enters  the  work  setting. 

Once  an  employee  is  on  the  |ob. 
paragraph  (g)(3)(i)(A)  requires 
employers  to  periodically  retest 
employees  who  have  negative  TB  skin 


tests  in  order  to  identify  those 
employees  whose  skin  test  status 
changes,  indicating  that  they  have  been 
infected.  Because  the  baseline  TB  skin 
test  provides  only  a  "snapshot"  of  the 
TB  skin  test  status  of  the  employee  and 
because  exposure  and  subsequent 
infection  can  occur  at  any  time,  periodic 
testing  is  necessary.  The  American 
Thoracic  Society  recommends: 

*  *   *  foUow-up  skjn-testing  thouid  be 
conducted  on  at  least  an  annual  basis  among 
the  sUfb  of  TB  clinics,  health  care  Cacilitiet 
caring  for  patienU  with  HIV  inilBction. 
mycobacteriology  laboratories,  tlialtera  for 
the  iMOMlass.  aursing  homes,  (ubstance- 
abontiaalaaHU  centers,  dialysis  units,  and 
correctional  institutions.  (Ex.  S-W) 

When  TB  exposure  restilts  in  infection, 
early  identification  allows  employees  to 
have  options  regarding  prophylactic 
treatment,  thereby  reducing  the 
likelihood  that  the  infection  will 
progress  to  disease. 

OSHA  recognizes  the  importance  of 
periodic  testing  to  monitor  the  status  of 
employee's  skin  test  results.  In  their 
1994  Guidelines  for  Preventing  the 
Transmission  of  Tuberculosis  in  Health- 
Care  Facilities,  the  CDC  recommends 
that  the  frequency  of  PPD  skin  testing  of 
employees  be  based  upon  the  individual 
facility's  risk  assessment  in  conjunction 
with  the  criteria  put  forth  by  the  CDC 
(Ex.  4B).  For  situations  that  meet  certain 
CDC  criteria,  CDC  recommends  that 
employees  receive  a  repeat  TB  skin  test 
every  3  months,  six  mmith«  or  annually, 
depending  upon  the  risk  assessment 

OSHA's  proposed  standard  does  not 
require  a  risk  assessment  of  the  type 
described  by  CDC  and  would  extend 
coverage  to  worksites  other  than 
"health-care  facilities"  as  described  in 
the  CDC  document  (Ex.  4B). 
ConsequenUy,  OSHA  is  proposing  that 
repeat  TB  skin  test  be  performed  evoy 
6  months  or  annually,  depending  upon 
the  exposure  determination.  This  teeting 
frequency  is  expected  to  be  both 
practical  and  efiiective  in  early 
identification  of  skin  test  conversions  in 
the  various  worksites  described  in  the 
Scope.  The  requirements  for  more 
frequent  TB  sktn  tests  (e.g.,  3  months 
after  an  exposure  incident,  or  if  deemed 
necessary  by  a  licensed  health  care 
professional)  ensures  that  employees' 
health  is  not  compromised. 

An  exemption  to  this  annual  testing  is 
permitted  for  an  employer  who  can 
demonstrate  that  his  or  her  facility  or 
work  setting:  (1)  Does  not  admit  or 
provide  medical  services  to  individuals 
with  suspected  or  confirmed  infectious 
TB,  (2)  has  had  no  cases  of  confirmed 
infectious  TB  in  the  past  12  months,  and 
(3)  is  located  in  a  county  that,  in  the 
past  two  years,  has  had  0  cases  of 


confirmed  infectious  TB  reported  in  one 
year  and  fewer  than  6  cases  of 
confirmed  infectious  TB  reported  in  the 
other  year.  In  these  settings  only  a 
baseline  TB  skin  test  is  required.  This  is 
discussed  earlier  under  paragraph  b, 
application. 

Paragraph  (g)(3)(i)(B)  requires  that 
when  an  employee  has  signs  or 
symptoms  of  TB,  either  observed  or  self- 
reported,  the  employee  be  provided  a 
medical  history,  physical  examination, 
TB  skin  testing,  medical  management 
and  follow-up,  and  other  related  tests 
and  procedures  determined  to  be 
necessary.  CEKD  states  that  the  presence 
of  signs  or  symptoms  of  tubercidosis  in 
the  employee  requires  prompt  medical 
evaluation  (Ex.  7-52,  7-93),  and  such 
evaluation  provides  an  opportimity  for 
initiating  drug  therapy.  Fiirthermore, 
identifying  those  with  infectious 
pulmonary  TB  disease  enables  the 
employer  to  remove  them  from  the 
workplace,  preventing  exposure  of  other 
employees. 

Paragraph  (g)(3)(i)(C)  requires  that 
when  an  employee  incurs  an  exposure 
incident,  a  medical  history,  TB  skin 
testing,  medical  management  and 
follow-up,  and.  if  indicated,  a  physical 
examination  and  other  related  tests  and 
procedures  be  provided.  Evaluation  and 
follow-up  after  each  exposure  incident 
help  detect  any  resultant  infections,  as 
well  as  prevent  infection  in  other 
employees,  benefitting  the  health  of  all 
employees. 

Following  exposure,  infected  workers 
will  usually  develop  a  positive  response 
to  a  TB  skin  test  (Exs.  7-50.  7-93,  5-4). 
In  certain  cases,  workers  may  also 
display  signs  or  symptoms  compatible 
with  tuberculosis  disease  such  as 
complaints  of  persistent  cough  (over  3 
weeks  in  duration),  bloody  sputum, 
night  sweats,  wei^t  loss,  loss  of 
appetite  or  fever.  Use  of  the  TB  skin  test 
Yuu  been  recognized  as  a  tool  in  the 
early  identification  of  infection  and  for 
disease  surveillance  and  follow-up.  In 
paragraph  (gM3)(iKC),  the  proposed 
standard  also  requires  employers  to 
provide  testing  for  employees  as  soon  as 
feasible  after  an  exposure  incident, 
unless  a  negative  TB  skin  test  has  been 
documented  within  the  preceding  3 
months.  If  (his  baseline  skin  test  is 
nq^tive,  another  TB  skin  test  shall  be 
repeated  3  months  after  iim  exposure 
incident 

In  order  to  accurately  determine  if  an 
exposure  incident  has  resulted  in 
infection,  the  employer  must  first  know 
the  baseline  skin  test  status  of  the 
affected  employee(s]  at  the  time  of  the 
exposure  incident.  Typically,  skin  test 
conversion  can  be  documented 
approximately  2-10  weeks  following 
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infection  (Ex.  7-52).  ConsequenUy.  it 
can  be  reasonably  assumed  that  a 
negative  TB  skin  test  within  the  three 
months  prior  to  the  incident  is 
sufficiently  indicative  of  the  employee's 
status  at  the  time  of  the/exposure 
incident 

For  those  employees  who  do  not  have 
a  documented  negative  skin  test  within 
the  past  three  months,  the  employer 
mtist  determine  their  TB  skin  test  status 
as  soon  as  feasibld  after  the  exposure 
incident  The  requirement  of  "as  soon  as 
feasible"  in  the  provision  puts  the 
employer  under  the  obligation  of 

Krfonning  the  TB  skin  test  quickly,  i.e., 
fore  infection  resulting  bova  the 
exposure  wotild  be  manifested  as  a 
converaion.  This  assures  that  a  true 
indication  of  the  employee's  skin  test 
status  at  the  time  of  the  incident  is 
obtained. 

The  purpose  of  the  initial  TB  skin  test 
following  an  exposure  incident  is  to 
establish  the  TB  skin  test  status  of  the 
employee(s)  at  the  time  of  the  incident 
From  this  baseline,  changes  in  TB  skin 
test  status  can  be  identified.  This  initial 
test  would  not  detect  infection  restilting 
bom  the  exposure,  since  there  would 
not  have  been  sufficient  time  for 
conversion  to  occur.  Hence,  the 
employer  is  required  to  provide  a  repeat 
TB  skin  test  thiree  months  after  the 
exposure  incident  to  determine  if 
infection  has  occurred.  This 
requirement  reflects  current  CDC 
recommendations  (Ex.  4B). 

Paragraph  (g)(3)(i)(D)  requires  that 
when  an  employee  has  a  "TB  skin  test 
convenion,  the  employee  receive  a 
medical  history,  a  physical  examination, 
medical  management  and  follow-up, 
and  other  tests  and  procedures 
determined  to  be  necessary.  This 
provision  assures  that  employees  with 
skin  test  conversions  receive 
appropriate  evaluation  for  preventive 
therapy  and  for  infectious  tuberculosis. 
OSHA  included  the  provision  for  early 
identification  of  disease  since,  as  the 
CDC  has  stated  in  their  guidelines, 
infectiotis  tuberculosis  disease  can  be 
prevented  by  the  early  treatment  of 
tuberculosis  infection. 

In  paragraph  (gK3)(i)(E),  the  proposed 
standard  requires  employers  to  provide 
TB  skin  testing  within  30  days  prior  to 
termination  of  employment  The 
rationale  for  this  requirement  is  two- 
fold. First,  this  requirement  permits 
employees  whose  employment  is 
terminated  after  an  imrecognized 
exposure  incident,  but  before  their  next 
regularly  scheduled  TB  skin  test,  to 
determine  their  current  (exit)  TB  sldn 
test  status.  OSHA  recognizes  that  in 
some  instances  employees  may  be  in  the 
process  of  converting  frtim  negative  to 


positive  TB  skin  test  results  at  the  time 
of  the  exit  testing  and  that  some  of  these 
cases  %vill  be  missed.  Also  missed  will 
be  employees  who  decline  testing  or 
who  vacate  their  position  immediately 
or  without  notice.  While  such  situations 
are  possible,  the  Agency  believes  that 
these  occurrences  would  be  rare. 
Secondly,  by  detecting  recent 
convereions,  appropriate  steps  can  be 
taken  by  the  employer  to  investigate  the 
cause  of  the  exposure.  This  helps 
prevent  future  expostires  in  those  areas 
or  situations  where  the  exiting 
employee's  infection  may  have 
occtirred. 

Paragraph  (g)(3)(i)(F)  requires  that  a 
medical  history,  physical  examination. 
TB  skin  testing,  determinations  of  the 
employee's  ability  to  wear  a  respirator, 
medical  management  and  follow-up  or 
other  related  tests  and  procedures  be 
conducted  at  any  othm  time  determined 
necessary  by  the  physician  or  other 
licensed  health  care  professional,  as 
appropriate.  This  allows  the  physician 
or  other  licensed  health  care 
professional,  as  appropriate,  to     .•f'v^ 
recognize  the  individiial  difiierences  fii 
employees'  medical  status  and  response 
to  "TB  infection  and  increase  the 
frequency  or  content  of  examination  as 
needed.  Some  wc^cers  who  have  certain 
health  conditions  may  need  more     . 
frequent  evaluation  (Ex.  4B).  For 
example,  individuals  who  have  a 
condition  that  may  interfere  with  an 
accurate  interpretation  of  TB  skin  test 
results  (e.g.,  the  development  of  test 
energy  in  an  employee  who  is  on 
chemotherapy  for  cancer  treatment), 
may  warrant  more  frequent  evaluations 
because  of  the  high  risk  for  rapid 
progression  to  TB  disease  if  he  or  she 
becomes  infected.  (Ex.  4B) 

Paragraph  (g)(3)(ii)  sets  forth 
provisions  regarding  employees  who 
wear  respirators.  Paragraph  (g)(3)(ii)(A) 
requires  that  a  face-to-fece 
determination  of  the  employee's  ability 
to  wear  the  respirator  be  accomplished 
before  initial  assignment  to  a  job  with 
occupational  exposure  (or  within  60 
days  of  the  effective  date  of  the 
standard)  and  at  least  annually 
thereafter.  As  discussed  above  under 
explanation  of  terms,  this  is  a  verbal 
exchange  to  assess  health  factore  that 
could  eLffect  the  employee's  ability  to 
wear  a  respirator.  An  initial 
determination  is  made  before 
assignment  to  a  job  requiring  respirator 
use  to  assure  that  the  employee's  health 
fectors  have  been  properly  evaluated 
prior  to  incurring  exposure  to  M. 
tuberculosis.  This  determination  must 
also  be  made  annually  to  assure  that  no 
health  conditions  have  arisen  that  might 


limit  an  employee's  ability  to  wear  a 
respirator. 

Such  conditions  may  arise  and  be 
noted  prior  to  the  annual  determination. 
For  example,  the  employee  may 
experience  imusual  difficulty  while 
being  fitted  or  while  using  the 
respirator.  In  these  situations,  it  is  not 
appropriate  to  wait  until  the  aimual 
determination.  Therefore,  paragraph 
(g)(3)(ii)(B)  requires  that  a  face-to-face 
determination  of  the  employee's  ability 
to  wear  a  respirator,  includbig  relevant 
components  of  a  medical  history  and.  if 
indicated,  a  physical  examination  and 
other  related  tests  and  procedures,  be 
provided  whenever  the  employee 
experiences  unusual  difficulty  while 
being  fitted  or  while  using  a  respirator., 

Paragraph  (g)(3)(iii)  requires 
employers  to  provide  TB  skin  tests 
every  6  months  for  each  emplojree  who 
enters  AFB  isolation  rooms  or  areas, 
perfwms  or  is  present  during  the 
performance  of  high-hazard  procedures, 
transports  or  is  present  during  the 
transport  of  an  individual  writh 
suspected  or  confirmed  infectiotu  TB  in 
enclosed  vehicles,  or  works  in  intake 
areas  where  early  identification  is 
performed  in  facilities  where  6  or  more 
individuals  with  confirmed  infectious 
TB  have  been  encotmtered  within  the 
past  12  months.  OSHA  believes  that 
employees  who  perform  these  activities 
are  exposed  mora  intensely  and 
frequendy  to  individuals  with  suspected 
or  confirmed  infectious  tuberculosis  and 
should,  therefore,  be  tested  more 
frequenUy. 

(4)  Additional  Requirements 

Paragraph  (g)(4)  (i)  through  (iv) 
contain  the  additional  requirements  an 
employer  must  meet  Paragraph  (g)(4)(i) 
requires  that  the  physician  or  other 
licensed  health  care  professional,  as 
appropriate,  verbally  notifies  the 
employer  and  the  employee  as  soon  as 
feasible  if  an  employee  is  determined  to 
have  suspected  or  confirmed  infectious  . 
tuberculosis.  In  this  way  an  infectious 
employee  can  t>e  removed  from  the 
workplace,  thereby  minimizing 
occupational  exposure  for  other 
workers.  Paragraph  (g)(7)(i).  Written 
Opinion,  allows  15  days  before  the  • 
employer  must  provide  the  employee 
with  the  written  opinion  of  medical 
evaluations  fivm  the  physician  or  other 
licensed  health  care  professional,  as 
appropriate.  In  situations  where  an 
employee  is  determined  to  be 
potentially  infectious,  this  time  period 
leads  to  unnecessary  delays  in  removal 
from  the  workplace  and  disease 
treatment  Therefore,  OSHA  requires  the 
verbal  notification  to  expedite  treatment 
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and  prevent  spread  of  disease  to  other 
enaployees. 

The  proposed  standard,  in  paragraph 
(g)(4)(ii).  requires  the  employer  to  notify 
each  employee  who  has  had  an 
exposure  incident  when  the  employer 
identifies  an  individual  with  confirmed 
infections  TB  who  was  previously 
unidentified.  For  example,  i:  d  newly 
admitted  patient  undergoes  diagnostic 
and  therapeutic  evaluation  for 
suspected  pulmonary  malignancy,  and 
the  diagnosis  of  infectious  tuberculosis 
is  not  made  until  several  days  after 
hospitalization,  all  hospital  staff  who 
have  had  exposure  must  be  identified 
and  provided  TB  sldn  test  and  follow- 
up.  OSHA  intends  to  assure  that 
employees  are  provided  with 
opportunities  for  early  detection  of 
tuberculosis  infection.  These  provisions 
are  consistent  with  the  general  purpose 
of  tuberculosis  medical  surveillance  as 
recommended  by  the  CDC.  and  they  are 
included  to  assist  all  employees  in 
receiving  the  full  benefits  provided  by 
the  standard. 

Determination  of  the  drug 
susceptibility  of  the  M.  tuberculosis 
isolate  from  the  source  of  an  exposure 
incident  resulting  in  a  TB  skin  test 
conversion  is  required  by  paragraph 
(gK4)(iii)  vmless  the  employer  can 
establish  that  such  a  determination  is 
infeasible.  Information  regarding  drug 
susceptibility  assists  the  examiner  in 
deciding  the  most  efiiective  treatment 
therapy  for  the  exposed  employee, 
particularly  if  the  source  is  a  drug 
resistant  strain  of  M.  tuberculosis.  Drug 
susceptibility  testing  of  the  source 
isolate  is  recommended  by  CDC  (Ex. 
4B).  OSHA  includes  the  provision 
regarding  infeasibility  because  certain 
TB  skin  test  conversions  may  involve 
unknown  exposure  sources.  This  can 
make  identification  of  the  isolate  and 
therefore  drug  susceptibility  testing 
infeasible  or  even  impossible.  It  is  the 
responsibility  of  the  employer  to 
establish  that  this  is  infeasible,  if  such 
is  the  case.  Employers  must  make  a 
good  faith  effort  to  identify  M. 
tuberculosis  isolates  and  obtain  the  drug 
susceptibility  testing. 

Paragraph  (g)(4)(iv)  requires  the 
employer  to  investigate  and  document 
the  circumstances  surrounding  an 
exposure  incident  or  TB  skin  test 
convOTsion  and  to  determine  if  changes 
can  be  instituted  that  will  prevent 
similar  occurrences  in  the  future. 

The  provision  asstues  that  employers 
obtain  feedback  regarding  the 
circumstances  of  employee  exposures 
and  use  the  information  to  eliminate  or 
decrease  specific  circumstances  leading 
to  exposure.  For  example,  exposura 
incident  investigation  shows  that  an 


employee  was  exposed  to  tuberculosis 
as  a  result  of  recirculation  of  air 
containing  infectious  droplet  nuclei. 
Further  investigation  shows  inadequate 
local  or  general  ventilation  in  the 
workplace.  The  employer  can  now 
repair  the  ventilation  system  and 
prevent  future  exposure  incidents. 
Another  example  of  corrective  measures 
may  be  including  a  stronger  training 
emphasis  on  certain  procedures  where 
proper  work  practices  might  have 
decreased  the  likelihood  of  transmission 
of  tuberctilosis.  Employers  can  obtain 
further  guidance  regarding 
investigations  for  "TO  skin  test 
conversions  and  exposure  incidents  in 
health  care  workers  by  reading  the  1994 
CDC  guidelines. 

(5)  Medical  Removal  Protection 

Paragraph  (gXSKi)  requires  that 
emplojrees  with  suspected  or  confirmed 
infectious  tuberculosis  be  removed  from 
the  workplace  until  determined,  to  be 
non-infectious  according  to  current  CDC 
recommendations.  Infectious  TB  is 
contagious  and  removal  is  essential  for 
the  protection  of  other  workers.  An 
employee's  "infectiousness"  is 
determined  by  the  physician  or  other 
licensed  health  care  professional,  as 
appropriate,  who  informs  the  employer 
as  required  in  paragraphs  (g)(4)(i}  and 
(g)(7)  of  this  section. 

Paragraph  (g)(S)(ii)  states  that  for 
employees  removed  from  the  workplace 
under  paragraph  (g)(5)(i).  the  employer 
shall  maintain  the  total  normal  earnings, 
seniority,  and  all  other  employee  rights 
and  benefits,  including  the  right  to 
former  job  status,  as  if  the  employee  had 
not  been  removed  from  the  job  or 
otherwise  been  medically  limited  until 
the  employee  is  determined  to  be 
noninfectious  or  for  a  maximum  of  18 
months,  whichever  comes  first. 
Paragraph  (g)(5)(iii)  provides  medical 
removal  protection  for  employees 
removed  from  the  worlqplace  imder 
paragraph  (f)(4)(viii)  of  Respiratory 
Protection.  The  provision  requires  the 
employer  to  transfer  the  employee  to 
comparable  work  for  which  the 
employee  is  qtialified  or  can  be  trained 
in  a  short  p>eriod  (up  to  6  months), 
where  the  use  of  respiratory  protection 
is  not  required.  OSHA  requires  that  if  no 
such  work  is  available,  the  employer 
shall  maintain  the  employee's  total 
normal  earnings,  seniority,  and  all  other 
employee  rights  and  benefits  until  such 
work  becomes  available  or  for  18 
months,  whichever  comes  first. 

The  requirement  referring  to  the 
employee's  right  to  return  to  his  or  her 
former  job  is  not  intended  to  expand 
upon  or  restrict  any  rights  an  employee 
has  or  would  have  hadTto  a  specific  job 


classification  or  position  under  the 
terms  of  a  collective  bargaining 
agreement.  Where  the  employer 
removes  an  employee  from  exposure  to 
tuberculosis,  the  employee  is  entitled  to 
fiill  medical  removal  protection  benefits 
as  provided  for  under  the  standard. 

The  medical  removal  requirement  is 
an  indispensable  part  of  this  standard. 
The  medical  removal  protection  helps 
assure  that  afiiected  employees 
participate  in  medical  siuveillance  and 
seek  appropriate  care.  If  employees  fear 
losing  their  jobs  as  a  result  of  their 
medical  condition  they  may  attempt  to 
hide  the  illness,  thereby  infecting  many 
more  workers  and  other  people  and 
jeopardizing  their  own  health.  The 
requirement  for  medical  removal 
assures  that  an  infectious  employee  will 
not  be  terminated,  laid  off,  or 
transferred  to  another  job  (possibly  at  a 
lower  pay  grade)  upon  returning  to 
work.  ConsequenUy,  this  protection 
should  reduce  reluctance  on  the  part  of 
the  employee  to  participate  in  medical 
surveillance.  The  employee's  health  will 
be  protected  and  the  health  of  co- 
workers and  others  who  come  into 
contact  with  that  employee  will  be 
protected,  also. 

OSHA  believes  that  the  cost  of 
protecting  worker  health  to  the  extent 
feasible  is  an  appropriate  cost  of  doing 
business  since  employers  are  obligated 
by  the  OSH  Act  to  provide  safe  ahd 
healthful  places  of  employment 
Consequentiy.  the  costs  of  medical 
removal,  like  the  costs  of  respirators  and 
engineering  controls,  are  borne  by 
employers  rather  than  individual 
woricers. 

If  a  removed  employee  files  a  claim 
for  workers'  compensation  payments  for 
a  tuberculosis-related  disability,  then 
the  employer  must  continue  to  provide 
medical  removal  protection  benefits 
pending  disposition  of  the  claim.  To  the 
extent  that  an  award  is  made  to  the 
employee  for  earnings  lost  during  the 
period  of  removal,  the  employer's 
medical  removal  protection  obligation 
may  be  reduced  by  such  amount  The 
employer's  obligation  to  provide 
medical  removal  protection  benefits  to.  a 
removed  employee  may  be  reduced  to 
the  extent  that  the  employee  receives 
compensation  for  earnings  lost  during 
the  period  of  removal  either  from  a 
publicly  or  employer-funded 
compensation  program,  or  receives 
income  ftom  employment  with  another 
employer  which  was  made  possible  by 
virtue  of  the  employee's  removal. 
Medical  removal  should  not  be 
viewed  as  an  alternative  to  primary 
control  (prevention)  of  «vorkers' 
exposure  to  tuberculosis;  rather,  it 
should  be  used  as  a  secondary  means  of 
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protection,  where  other  methods  of 
control  have  failed  to  protect  The 
stipulation  of  an  18  month  time  period 
of  protection  is  consistent  with  other 
OSHA  standards  (e.g..  Cadmium.  29 
CFR  1910.1027;  Lead  in  Construction, 
29  CFR  1926.62).  The  provision  of 
medical  removal  and  the  costs 
associated  with  the  program  may 
indirecdy  provide  employers  with 
economic  incentives  to  comply  with 
other  provisions  of  the  standard.  It  can 
be  expected  that  the  costs  of  medical 
removal  will  decrease  as  employer 
compliance  with  other  provisions  of  the 
standard  increases. 

(6)  Information  Provided  to  Physician  or 
Other  Licensed  Health  Care 
Professionals 

Paragraph  (g)(6)(i)  requires  the 
employer  to  assure  that  the  health  care 
professionals  responsible  for  the 
medical  surveillance  receive  a  copy  of 
this  regulation.  OSHA  believes  it  is  the 
employer's  responsibility  to  inform  the 
he^th  care  professionals  responsible  for 
medical  surveillance  of  the 
requiretnents  of  this  standard.  This  will 
help  assure  that  these  individuals  are 
aware  of  and  implement  the 
requirements.  This  provision  is 
included  in  other  OSHA  standards  (e.g.. 
Benzene.  29  CFR  1910.1028;  Bloodbome 
Pathogens.  29  CFR  1910.1030). 

Paragraph  (g)(6)(ii)  requires  the 
employer  to  assure  that  the  physician  or 
other  licensed  health  care  professional, 
as  appropriate,  evaluating  an  employee 
after  an  exposure  incident  receives:  (A) 
A  description  of  the  exposed  employee's 
duties  as  they  related  to  the  expostue 
incident;  (B)  a  description  of  the 
circumstances  under  which  the 
exposure  incident  occurred;  (C)  the 
employee's  diagnostic  test  results, 
including  drug  susceptibility  pattern,  or 
other  information  relating  to  the  source 
of  exposure  that  could  assist  in  the 
medical  management  of  the  employee; 
and  (D)  all  of  the  employee's  medical 
records  relevant  to  the  medical 
evaluation  of  the  employee,  including 
TB  skin  test  results.  Since  the 
individual  responsible  for  medical 
surveillance  may  not  necessarily  be  the 
person  evaluating  an  employee  after  an 
exposure  incident,  it  is  necessary  to  also 
provide  a  copy  of  this  standard  to  the 
evaluating  physician  or  other 
appropriate  licensed  health  care 
professional,  as  required  by  paragraph 
r  (gM6)(i).  In  this  way,  the  evaluator  will 
also  he  informed  of  and  implement  the 
standard's  requirements.  All  of  the 
above  information  is  essential  to  follow- 
up  evaluation,  and  helps  assure  that  an 
accurate  determination  can  be  made 
regarding  appropriate  medical  treetmeot 


of  the  e]q>osed  employee.  This  provision 
is  consistent  with  other  OSHA 
standards  (e.g.,  Bloodbome  Pathogens, 
29  CFR  1910.1030,  Benzene,  29  CFR 
1910.1028). 

(7)  Written  Opinion 

Paragraph  (g)(7)(i)  states  that  the 
employer  shall  obtain  and  provide  the 
employee  with  a  copy  of  the  written 
opinion  of  the  physician  or  other 
licensed  health  care  professional,  as 
appropriate,  within  15  days  of  the 
completion  of  all  medical  evaluations 
required  by  this  section.  The  purpose  of 
requiring  the  employer  to  obtain  a 
written  opinion  is  to  assure  that  the 
employer  is  provided  with 
documentation  that  the  medical 
evaluation  of  the  employee  (1)  has  taken 
place  and  that  the  employee  has  been 
informed  of  the  results;  (2)  has  included 
an  evaluation  of  the  employee's  need  for 
medical  removal  or  work  restriction;  (3) 
describes  the  employee's  TB  skin  test 
status  so  that  the  employer  can  assess 
action  needed  to  prevent  further 
exposure;  and  (4)  informs  the  employer 
of  the  employee's  infectivity  status  so 
that  the  employer  can  take  action  to 
prevent  the  employee  from  becoming  a 
source  of  infection  for  other  employees. 

The  employer  has  a  right  to  know  the 
information  contained  in  the  written     . 
opinion  and  may  retain  the  original 
vmtten  opinion,  but  must  provide  a 
copy  to  the  employee.  The  15  day 
provision  assures  that  the  employee  is 
informed  in  a  timely  manner  regarding 
information  received  by  the  employer 
and  is  consistent  with  other  OSHA 
standards  (e.g.,  Formaldehyde.  29  CFR 
1910.1048:  Benzene.  29  CFR  1910.1028; 
Bloodtyme  Pathogens.  29  CFR 
1910.1030). 

In  addition,^  the  written  opinion  is 
required  to  assure  the  employer  that  the 
employee  has  been  provided  with 
information  about  any  medical 
conditions  resulting  from  exposure  to 
tuberctilosis  which  require  further 
evaluation  or  treatment 

OSHA  believes  it  is  important  that 
employers  know  if  their  employees  have 
had  evaluations  for  tuberculosis 
infection  or  exposure  incidents,  amd  that 
physicians  or  other  appropriate  licensed 
health  care  professionals,  acting  as 
agents  for  the  employer;  have  provided 
the  employer  with  written 
documentation  that  these  evaluations 
occurred.  However,  paragraph  (gK^Xii) 
limits  the  information  the  employer  is 
provided  in  order  to  protect  the  privacy 
of  the  employee.  The  requirement  for  a 
written  opinion  after  a  medical 
evaluation  has  been  included  in  other 
OSHA  standards  (e.g..  Occupational 
Exposures  to  Hazardous  Chamicals  in 


Laboratories,  29  CFR  1910.1450; 
Formaldehyde,  29  CFR  1910.1048; 
Bloodbome  Pathogens,  29  CFR 
1910.1030). 

Paragraph  (g)(7)(ii)(E)  requires  the 
written  opinion  to  state  any 
recommendations  for  medical  removal 
or  woiic  restrictions  and  the  employee's 
ability  to  wear  a  respirator.  This 
recommendation  must  be  in  accordance 
with  paragraphs  (g)(5)(i)  and  (f)(5)(viii) 
of  this  section.  Including  this 
information  in  the  written  opinion 
assures  that  the  employer  is  provided 
with  written  documentation  of  the  need 
for  removal  of  an  employee  with 
infectious  tuberculosis  from  the 
workplace.  The  provision  also  assiues 
that  the  employer  is  aware  of  any  work 
restrictions  on  the  employee  and  the 
employee's  ability  or  inability  to  wear  a 
respirator.  This  information  enables  the 
employer  to  take  appropriate  steps  in 
managing  the  employee's  duties  upon 
rettim  to  the  workplace.  OSHA 
recognizes  the  need  for  this  provision 
and  has  included  it  in  other  standards 
(e.g..  Lead  in  Construction.  29  CFR 
1926.62). 

Paragraph  (g)(7)(iii)  states  that  all 
other  finHings  or  diagnoses  shall  remain 
confidential  and  shall  not  be  included    . 
in  the  written  report.  OSHA  believes 
that  all  health  care  professionals  have 
an  obligation  to  view  medical 
information  gathered  or  learned  during 
tuberculosis  medical  siuveillance  or 
post-exposure  evaluation  as  confidential 
medical  information.  As  stated 
previously,  the  maintenance  of 
confidmtiality  encourages  participation 
in  medical  surveillance  by  allaying 
employee  concern  that  medical 
conditions  unrelated  to  tuberculosis 
exposure  will  be  communicated  to  the 
employer.  OSHA  also  recognizes  that 
successful  medical  surveillance  and 
medical  management  and  follow-up 
programs  must  guarantee  this 
confidentiality,  the  specific 
raqiiirements  on  confidentiality  can  be 
found  in  applicable  state  and  fbderal 
laws  and  regulations  that  cover  medical 
privacy  and  confidentiality.  Finally, 
OSHA  recognizes  the  need  for  this 
provision  and  has  included  it  in  other 
standards  (e.g.,  Bloodbome  Pathogens, 
29  CFR  1910.1030). 

Paragraph  (h)    Communication  a/ 
Howards  and  Training 

Paragraph  (h).  Communication  of 
Hazards  and  Training,  addresses  the 
issues  of  transmitting  information  to 
employees  about  the  hazards  of 
tuberctilosis  through  the  use  of  labels, 
signs,  and  information  and  training. 
These  provisions  apply  to  all  operations 
that  come.under  the  coverage  of 
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paragraph  (a).  Scope,  of  this  sectioD. 
Although  OSHA  has  an  existing 
standard,  Hazard  Conununicatlon  (29 
CFR  1910.1200).  which  requires  an 
onployer  to  inform  employees  about  the 
hazards  of  chemical  substances  they  are 
exposed  to  occupationally,  that  standard 
does  not  apply  to  biological  hazards 
such  as  TB.  Consequently,  it  is  OSHA's 
intent  in  this  pMragraph  to  assure  that 
employees  will  receive  adequate 
wrarning  through  labels,  signs,  and 
training  so  that  the  employee 
understands  the  hazara  and  can  take 
steps  to  eliminate  or  minimirw  his  or  her 
exposure  to  tuberculosis. 

Paragraphs  (hMD  and  (h)(2)  of  the 
proposed  standard  for  tuberculosis 
provide  the  specific  labeling  and  sign 
requirements  that  are  to  be  used  to  warn 
employees  of  hazards  to  which  they  are 
exposed.  The  requirements  for  labels 
and  signs  are  consistent  with  section 
6(bX7)  of  the  OSH  Act.  which  prescribes 
the  use  of  labels  or  other  appropriate 
forms  of  warning  to  apprise  employees 
of  occupational  hazards.  As  noted  in 
paragraphs  (cKZKv).  (dK3).  and  (dK5) 
above,  settings  whoe  home  health  care 
and  home-based  hospice  care  are 
provided  are  not  required  to  have 
engineering  controls  and.  therefore,  the 
signs  and  labeling  would  not  be 
lequired  in  these  cases. 


Paragraph  (hXlKD  rsquiies  that  air 
systems  that  may  raasooably  be 
anticipated  to  contain  aerosolized  M. 
tuberculosis  must  be  labeled  at  all 
points  where  ducts  are  aoonaad  prior  to 
a  HEPA  filter  and  at  duct  access  points, 
fans,  and  discharge  outlets  of  non-HEPA 
filtered  direct  discharge  systems.  The 
label  must  state  "Contaminated  Air — 
Respiratory  Protection  Required."  The 
provision  for  l«ht»liiig  of  air  ducts  tK^f 
may  raasonably  be  anticipated  to 
contain  aerosolized  ^4.  tvbercukMis, 
with  the  proposed  hazard  warning,  is 
supported  by  the  CDC  in  its  discussion 
of  HEPA  filter  systems.  This  discxission 
states: 

Appropnate  raapiratoiy  ptotactioa  cbould 
ba  woes  iriiila  paffonnioa  maintanaiica  and 
tasting  pfocaduns.  badcbtion.  fihw  housii^ 
and  (iiKli  laMliog  to  tha  hou*ii«  thoold  ba 
labaiad  daarty  «rith  tha  wank 
Tontaminatad  Air"  (or  a  similar  wamiiML 
(KX.4B) 

The  intent  of  this  provision  is  to 
aasura  that  onployeas  who  may  be 
accessing  these  systems  for  the  purposes 

of  activities  such  as  in«intt»na»w^ 

replacement  of  fiheis.  and  connection  of 
additional  ductwork  are  warned  of  the 
presence  of  air  that  may  contain 
aerosolized  M.  tubercaheis  so  that 
^propriate  pcacautians  cante  taken. 


Consequently,  labels  are  to  be  placed  at 
all  points  where  these  systems  are 
accessed. 

In  situations  where  air  that  may 
reasonably  be  anticipated  to  contain 
aerosolizeid  M.  tuberculosis  is 
discharged  directly  to  the  outside,  the 
exhaust  outlets  are  also  to  be  labeled. 
This  is  especially  important  since  these 
outlets  will  most  likely  be  at  a  remote 
location  from  the  contaminated  air 
source.  Employees  working  in  these 
locations  would  have  no  warning  of  the 
hazard  if  these  ducts  were  not  labeled. 
In  addition,  a  number  of  exhaust  outlets 
from  a  variety  of  sources  may  be  present 
in  an  area  (e.g..  a  hospital  roof).  In  such 
situations,  labeling  also  serves  to 
distinguish  contaminated  air  exhaust 
outlets  from  others  in  the  vicinity. 

The  proposed  provision  does  not 
require  that  a  symbol  (e.g..  "STOP" 
sign)  be  included  on  the  duct  labels. 
OSHA  believes  that,  in  many  situations, 
the  label  mhU  be  stenciled  onto  the  duct, 
similar  to  the  labeling  used  on  other 
piping  and  duct  labels  currently  being 
employed  in  some  of  these  facilities.  In 
addition,  the  group  of  workers  accessing 
ducts  will  likely  be  a  well-defined, 
skilled  group  that  can  be  trained  to 
recognize  the  text's  warning.  However. 
OSHA  seeks  comment  on  whether  a 
symbol  on  duct  labels  is  necessary  and 
any  information  regarding  the  current 
use  of  such  symbols. 

Paragraph  (hXlMii)  requires  that 
clinical  and  research  laboratory  wastes 
that  are  contaminated  with  M. 
tuberculosis  and  are  to  be 
decontaminated  outside  of  the 
immediate  laboratory  must  be  labeled 
with  the  biohazard  symbol  or  placed  in 
•  red  container's).  This  provisioi^is 
intended  to  assure  that  employees  are 
adequately  warned  that  these  containers 
require  special  handling.  In  addition, 
the  label  or  color-coding  serves  as  notice 
that  certain  precautions  may  be 
necessary  should  materials  in  the 
container  be  raleased  (e.g.,  a  spill).  This 
provision  closely  follows  the 
recommendations  outlined  in  thai  CDC- 
NIH  publication  "Biosafety  in 
Microbiological  and  Biomedical 
Laboratories"  (Ex.  7-72)  and  is  in 
accordance  with  the  labeling 
requirements  of  paragraph  (eX2Hi)(D). 
Clinical  and  Research  Laboratories,  of 
this  section. 

Signs 

Paragraph  (hX2)  contains  the 
prpvisioDs  relative  to  the  posting  of 
warning  signs  in  areas  where  employees 
may  be  exposed  to  droplet  nuclei  or 
other  aerosols  of  M.  tuberculosis.  More 
speciflcaUy.  paragraph  (hX2XiXA) 
reqxiires  that  signs  be  posted  at  tne 


entrances  to  rooms  or  areas  used  to 
isolate  an  individual  with  suspected  or 
confirmed  infectious  TB.  The  term 
"rooms  or  areas"  is  used  in  order  to 
expand  the  requirement  beyond  the 
AFB  isolation  room  or  area.  Throughout 
the  course  of  a  day  various  employees 
may  enter  such  rooms  or  areas  in  order 
to  carry  out  their  duties.  These 
employees  can  include  physicians, 
nurses,  respiratory  therapists, 
housekeepen,  and  dietary  workers. 
Posting  a  sign  at  the  entrance  of  those 
rooms  or  areas  where  an  individual  with 
suspected  or  confirmed  infectious  TB  is 
isolated  serves  to  warn  employees  that 
entry  into  the  room  or  area  requires  that 
certain  precautions  be  taken.  In 
addition,  the  employer  may  have 
implemented  a  program  to  minimize  the 
number  of  employees  who  enter  such 
rooms  or  areas.  In  this  case,  the  sign 
serves  as  notice  that  entry  may  not  be 
permitted  for  a  particular  employee  or 
group  of  employees.  As  an  additional 
public  health  benefit,  such  signs  will 
also  provide  warning  to  visitors  or 
family  members  who  may  be  entering 
the  area  and  are  imaware  of  the  hazard. 

Paragraph  (hX2XiXB)  requires  that 
signs  be  posted  at  the  entrances  to  areas 
where  procediues  or  services  are  being 
performed  on  an  individual  with 
suspected  or  confirmed  infectious  TB. 
Although  it  is  critically  important  to 
provide  appropriate  warning  to 
employees  who  may  inadvertently  enter 
an  isolation  room,  other  areas  of  the 
focility  are  of  concern  as  well.  Special 
treatment  areas,  such  as  bronchoscopy 
suites,  respiratory  therapy  areas  where 
cough-iiulucing  procedures  are 
performed,  or  radiology  examinatiaa 
rooms  may,  at  one  time  or  anotho'.  be 
occupied  by  an  individual  with 
suspected  or  confirmed  infectious  TB. 
when  individuals  with  suspected  or 
confirmed  tuberculosis  are  occupying 
these  areas,  the  area  must  have  signs 
placed  at  the  entrances  in  order  to  warn 
employees  of  the  hazard. 

The  risk  of  exposure  to  aerosolized  M. 
tuberculosis  also  exists  in  clinical  and 
research  laboratories  where  specimens, 
cultxues.  and  stocks  containing  the 
bacilli  are  present  Thwefore.  paragraph 
(hX2XiXC)  requires  that  a  sign  be  posted 
at  the  entrance  to  laboratories  when  Af. 
tuheicu^osjs  is  present.  Posting  of  such 
a  sign  is  consistent  with  the 
recommendations  of  the  CDC/NIH 
publication  "BiosafiBty  in 
Microbiological  and  Biomedical 
Laboratories"  (Ex.  7-72)  and  is  in 
accordance  with  the  sign  posting 
requirement  of  paragraph  (eK2Xii)(E), 
Clinical  and  Reaearch  Laboratories,  of 
this  section. 


I 


Evta  though  a  suspected  or  confirmed 
infectious  individual  is  no  longer 
present  in  a  room  or  area,  the  droplet 
nuclei  generated  by  that  individual  may 
continue  to  drift  in  the  air. 
Consequently,  the  air  in  the  room  or 
area  presents  a  risk  of  TB  infection  until 
the  droplet  nuclei  are  removed.  With 
this  in  mind,  paragraph  (h)(2)(ii) 
requires  that  when  an  AFB  isolation 
room  or  area  is  vacated  by  an  individual 
with  suspected  or  confirmed  infectious 
TB.  unless  the  individual  has  been 
medically  determined  to  be 
noninfectious,  the  sign  shall  remain 
posted  at  the  entrance  until  the  room  or 
area  has  been  ventilated  according  to 
CDC  recommendations  for  a  removal 
efficiency  of  99.9%,  to  prevent  entry 
without  the  use  of  respiratory  protection 
[The  rationale  for  specifying  this 
removal  efficiency  has  been  discussed 
previously  vmder  paragraph  (d).  Work 
Practices  and  Engii}eering  Controls]. 
This  provision  is  supported  by  the 
CDC's  current  recommendatioDS  for 
tuberculosis  control  (Ex.  4B). 

The  CDC  has  published  guidelines 
regarding  the  length  of  time  for  such 
sanitation  of  the  room  air  based  upon 
the  air  exchanges  per  hour  (see 
Appendix  C  of  this  section).  Requiring 
that  the  sign  remain  posted  until  the 
room  or  area  is  adequately  ventilated 
will  assure  that  unprotected  employees 
do  not  inadvertently  enter  while  an 
infection  risk  is  still  present 

Until  such  time  as  the  room  or  area 
has  been  adequately  ventilated, 
employees  entering  the  area  must  wear 
respiratory  protection.  This  paragraph  is 
designed  to  address  the  situations  where 
employees  will  be  entering  or  using  a 
room  or  area  previously  occupied  by  an 
individual  with  suspected  or  confirmed 
infectious  TB  before  the  room  or  area 
has  been  satisfactorily  ventilated.  For 
example,  when  an  infectious 
tuberculosis  patient  is  discharged  from 
a  facility  and  the  romn  is  needed  for  an 
incoming  new  patient,  certain 
housekeeping  and  maintenance 
fiinctions  need  to  be  done  between 
patient  occupancies.  Employees  who 
must  perform  the  tasks  required  to 
prepare  the  room  for  the  next  patient 
must  wear  respiratory  protection  until 
such  time  as  the  room  has  been 
adequately  ventilated,  based  upon  the 
CDC  criteria.  Obviously,  if  the  room  was 
previously  occupied  by  an  individual 
with  suspected  infectious  TB  and  that 
individual  is  medically  determined  to 
be  noninfectious,  it  would  not  be 
necessary  to  ventilate  the  room  to 
remove  M.  tuberculosis  nor  to  continue 
to  post  a  sign  at  the  entrance  to  the  room 
since  there  would  be  no  tuberculosis 
bacilli  present 


OSHA  has  given  much  oonsidaation 
to  what  sign  should  be  required  for 
posting  outside  of  isolation  rooms  or 
areas  and  for  areas  where  procedures  or 
services  are  performed  on  individuals 
with  suspected  or  confirmed  infactious 
TB.  The  purpose  of  the  sign  is  to  convey 
a  uniform  warning  along  with  the 
necessary  precautions  to  be  used  for  the 
particular  situation. 

The  sign  recommended  by  the  CDC  in 
1983  in  their  "CDC  Guidelines  for 
Isolation  Precautions  in  Hospitals"  (Ex. 
7-112)  reed  "AFB  Isolation"  and  then 
listed  the  requirements  for  entry. 
However,  the  instructions  on  the  CDC 
sign  are  different  from  OSHA's 
requirements.  For  example,  the  si^ 
instructed  workers  that  "Masks  are 
indicated  only  when  patient  is  coughing 
and  does  not  reliably  cover  mouth",  a 
recommendation  that  is  cxurently 
outdated  and  no  longer  recommendad 
by  CDC  The  doc^unent  contained 
another  sign  fcH-  "Respiratory  Isolation" 
but  this  sign  was  designed  fbr  use  with 
a  number  of  respiratory  hazards 
(rubella,  meningococcal  meningitis, 
chickenpox)  that  are  not  addressed  in 
OSHA's  proposed  standard.  Neither  the 
1990  CDC  tuberculosis  guidelines  (Ex. 
3-32)  wx  the  1994  CDC  tuberculosis 
guidelines  (Ex.  4B)  provided  help  with 
this  issue.  OSHA  also  considered  using 
a  sign  having  the  words  "AFB  Isolation" 
however,  there  is  some  concern  that 
"AFB  Isolation"  could  compromise 
patient  confidentiality.  For  example, 
that  sign  outside  of  a  treatment  area  or 
isolation  room  would  allow  members  of 
the  public  or  employees  with  no  "need 
to  know"  to  disoem  the  potential 
diagnosis  of  the  individual  being 
isolated. 

In  addition,  OSHA  was  imable  to  find 
uniform  reconunendations  about  s^ns 
in  sources  outside  of  the  CDC.  A 
number  of  facilities  use  signs  to  warn 
employees  of  the  hazard  of  TB,  but  these 
signs  vary  widely  and  often  had  been 
developed  for  a  particular  focility.  Thus, 
facilities  that  were  using  TB  warning 
signs  did  not  appear  to  be  universally 
applying  a  specific  sign. 

"rhe  Agency  does  not  believe, 
however,  that. development  of  a  siga 
should  be  left  to  individual  employers 
since  this  could  lead  to  a  variety  of  signs 
that  may  not  provide  adequate  warning 
of  the  hazard.  In  the  work  settings 
covered  by  the  proposal,  there  are  many 
employees  who  move  from  facility  to 
facility  or  even  from  industry  to 
industry.  In  fact,  a  substantial  numbo, 
like  contract  niosBs,  will  work  in 
several  focilities  at  one  time.  A 
universal  sign  will  enable  these 
employees  to  recognize  the  hazard 
whoever  it  occurs  and  then  take  propa 


precautions.  The  issue  of  whether 
OSHA  should  specify  colors  that  must 
be  included  on  the  sign  was  raised  at  TB 
stakeholder  meetings.  OSHA  realizes 
there  is  a  part  of  the  population. 
I>erfaaps  as  high  as  10%  of  all  men,  that 
is  color  blind  and  that  at  some  work 
sites  some  colors  have  been  emplo3red 
that  are  difbrent  from  the  red  that 
OSHA  proposes  be  used.  However, 
stakeholders,  particulariy  those  whose 
jobs  took  them  to  several  different  vroA 
sites,  urged  OSHA  to  require  a 
standardized  sign  and,  of  those  who 
considered  the  issue,  there  was  general 
agreement  that  the  red  on  the  familiar 
"stop"  sign  was  appropriate.  OSHA  has 
preliminarily  concluded  that  the  colors 
required  provide  needed  warning  even 
though  not  all  employees  (e.g.,  those 
who  are  color  blind)  may  benefit  from 
them,  and  that  the  colors  chosen  are 
consistent  vrith  conventions  on  health 
signage.  The  Agency  has  developed  a 
sign  ^t  it  believes  will  provide 
appropriate  warning  and  be  easily 
recognizable.  Failing  to  find  either  a 
guideline  recommendation  or  a 
generally  accepted  community  standard 
regarding  what  sign  should  be  placed  at 
the  entrances  to  these  areas,  OSHA 
looked  to  generic,  broad-based  soiuces 
for  s^nbols  which  would  be  easily 
identifiable,  imderstandable  to  workets 
who  were  not  able  to  read  well  or  are 
non-English  speaking,  and  simple  to 
construct 

In  paragraph  (hX2Xiii).  thoefore, 
OSHA  is  proposing  that  a  "STOP"  sign 
with  the  accompanying  legend,  "No 
Admittance  Without  Wearing  A  Type 
N95  Or  More  Protective  Respirator", 
meets  these  criteria.  The  sign  is  easily 
recognizable,  requires  a  simple  color 
scheme,  and  should  be  understandaUa 
to  employees  with  minimal  training. 

OSHA  is  seeking  information  on  the 
effectiveness  of  the  proposed  sign  to 
warn  workers  of  the  presence  of  a 
hazard,  as  well  as  information  on  other 
signs  that  may  be  more  effective.  Please 
be  specific  when  providing  information, 
keeping  in  mind  the  wide  variety  of 
work  sites  where  signs  will  be  needed. 
Where  an  alternative  is  being  proposed, 
please  enclose  a  model  or  drawing  as 
well  as  the  rationale  for  believing  that 
it  will  be  more  effective  thai  OSHA's 
proposed  sign. 

Paragraph  (hX2)(iv)  requires  that  signs 
at  the  entrances  of  clinical  or  research 
laboratories  and  autopsy  suites  whne 
procedures  are  being  performed  that 
may  generate  aerosolized  M. 
tuberculosis  include  the  biohazard 
symbol,  name  and  telephone  number  of 
the  laboratory  director  or  other 
designated  responsible  person,  the 
infactious  agent  designation 
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"Mycobacterium  tubaxMlom".  and 
•pecial  raquirenMot*  for  entering  the 
kiboiatory  or  autopcy  suite.  This 
provision  has  been  taken  directly  from 
the  COC/NIH  publication  "Biosafsty  in 
Microbiologial  and  Bionedical 
Laboratoriea"  (Ex.  7-72).  As  previously 
disnisaed.  the  purpose  for  this  sign  is  to 
warn  employees  of  the  potential  TB 
haxard  and  inform  them  of  precautions 
that  must  be  taken  to  prevent  exposure. 

information  and  Training 

It  is  OSHA's  position  that  employees 
must  understand  the  nature  of  the 
hazards  in  their  workplace  and  the 
proceduras  to  follow  in  mdat  to 

eliminata  nr  minimia*  tti»<T  rif  kt  of 

exposure  to  these  hazards.  (Exs.  4-B.  7- 
169.  7-170.  7-61,  7-64)  In  the  caae  of 
M.  tubercuJoeis.  employee  exposures 
may  result  in  a  TB  infsction.  which  may 
ultimately  result  in  ttisnasn  and  even 
death.  The  provisions  in  paiagrsph 
(hX3)  of  this  proposed  standard  set  forth 
the  training  that  eech  employer  must 
provide  to  his  or  bar  employees.  OSHA 
believes  that  eflective  training  is  a 
critical  element  in  any  occupational 
saisty  and  health  propam.  In  this 
propoeed  standard,  the  employer  would 
be  required  to  provide  training  for  each 
iployee  covaisd  by  the  scope  of  the 


Paragiaph  (hXSXi)  requirea  that 
employers  assure  that  eech  employee 
witD  occupetional  exposure  participates 
in  training,  which  must  be  provided  at 
no  cost  to  the  employee  and  be  made 
available  at  a  reasonable  time  and  place. 
Since  appropriate  training  is  considered 
to  be  critical  in  assiiring  employee 
protection,  the  employer  is  responsible 
tor  making  sure  that  eech  employee 
with  occupMional  exposure  pertkapates 
in  ths  training  program.  Havii^the 
employee  pey  in  sane  manner  for  all  or 
pert  at  the  training  or  requiring  the 
SBBployae  to  attand  training  at  an 
nnreesanable  time  and  piece  would  be 
a  disincentive  to  peitidpetioa.  If 
training  cannot  foasibty  be  provided 
during  work  hours,  employees  are  to  be 
paid  far  training  scheduled  outside  of 
nomel  working  hours. 

In  view  of  the  importance  of  tminii^ 
OSHA  is  proposing  that  it  be  provided 
at  several  particular  points  in  time.  (Exs. 
7-169;  4-B)  More  specifically, 
peregraph  QiX3Nii)  requires  that  training 
be  provided:  (A)  be^He  initial 
essignment  to  tasks  where  occupetionel 
exposure  mey  occur,  for  thoee 
employees  without  previous 
occupetional  exposurr.  (B)  within  60 
days  after  the  eflective  date  of  the  final 
standard,  far  those  employees  who  have 
occupetional  exposure  at  the  time  of  the 
standard's  promulgation;  and  (C)  U  leest 


annually  thereafter,  unless  the  employer 
can  demonstrate  that  the  employee  ha» 
the  specific  knowledge  and  skills 
required  under  paragraph  (hM3)(vii). 
The  employer  must  provide  re-training 
to  an  employee  in  any  of  the  topic(s)  in 
paragraph  (hXSXvii)  in  which  that 
employee  cannot  demonstrate  the 
necessary  knowledge  and/or  skill.  This 
approach  to  training  frequmcy  assures 
that  employees  entering  )ofas  with 
occupetional  exposure  will  be  fully 
trained  before  exposure  occurs.  In 
addition,  employees  who  are  already 
working  in  jobs  tvith  occupational 
exposure  at  the  time  of  the  standard's 
promulgation  will  receive  training  and 
must  become  knowledgeable  in  all  of 
the  required  aspects  of  the  standard 
(e.g.,  employer's  exposure  control  plan. 
medical  surveillance  proyam,  waniing 
signs  and  labeb)  erithin  a  short  period 
of  time. 

Annuel  re-tiaining  rainfraces  the 
initial  training  and  provides  an 
oppcHtunity  to  preeent  new  information 
that  was  not  available  at  the  tinte  of 
initial  training.  The  Agency  recognizes 
that,  as  a  result  of  training  previously 
provided  by  the  employer,  employees 
may  possess  some  cMf  the  knowlet^  and 
skills  listed  in  the  training  topics  in 
paragraph  (hXSXvii).  Consequently. 
OSHA  is  proposing  that  re-training  be 
provided  annually  unless  the  employer 
can  demonstrate  that  the  employee  hes 
the  specific  knowledge  and  skills 
required  by  this  perayeph.  The 
employer  must  provide  re-training  to  an 
emplojree  in  any  topic(8)  in  paragraph 
(h)(3Xvii)  in  which  the  employee  cannot 
demoiutrate  specific  knowledge  and 
skills. 

An  employee  witli  occupetior  d 
exposure  to  TB  who  moves  to  e  j^b  with 
another  employer  that  also  involves 
occupetional  exposure  to  TB  %vould  not 
need  to  meet  all  of  the  initial  training 
requirements.  In  such  instanixs.  the 
Agency  has  determined  that  the 
employee's  prior  training  in  the  gaaaral 
topics  required  by  the  standard  (e.g..  the 
general  epidemiology  of  tuberculoeis. 
the  difforence  between  tuberculosis 
infection  and  tuberculosis  dise^w) 
wotild  remain  relevant  in  the  new  work 
setting  and  that  the  new  employer  need 
not  re-train  in  these  topics.  However, 
ttw  onployee  would  not  possess 
knowledge  of  die  topics  required  by  the 
standard  that  are  specific  to  the  new 
employer's  perticular  work  setting  (e.g., 
the  new  employer's  exposure  control 
plan  and  respiratory  protection  program 
and  the  meens  by  which  the  employee 
could  access  the  vrritten  plans  for 
review).  OSHA  is  proposing  to  permit 
limited  "portability"  of  training,  as 
noted  In  the  standard.  This  note  states 


that  training  in  the  general  topics  listed 
in  paragraph  (hK^Xvii)  that  has  been 
provided  in  the  past  12  months  by  a 
previous  employer  may  be  transferred  to 
an  employee's  new  employer.  However, 
the  new  employer  must  provide  training 
in  the  site-specific  topics  listed  in 
paragraph  (hKSKvii)  in  accordance  with 
the  requirements  of  paragraph  (h)  (e.g.. 
at  DO  cost  to  the  employee  and  at  a 
reasonable  time  and  place). 

091A  is  aware  that  some  employers 
have  already  established  training  for 
their  occupationally  exposed 
employees.  (Ex.  7-169)  In  light  of  this. 
paiagraph  (hXSXiii)  of  the  proposed 
standard  requires  only  that  liinited 
training  be  conducted  far  thoss 
employees  who  already  have  received 
tiaiiung  on  tuberculosis  in  the  year 
preceding  ths  efbctive  date  of  the 
standard.  The  additional  training  would 
only  have  to  address  thoee  provisions  of 
the  standard  not  previously  covoed  in 
the  earlier  training. 

The  requirement  for  »nnii«l  training 
within  one  year  of  the  employee's 
previous  training,  in  peregraph 
(liXsXiv).  assures  that  eech  employee 
receives  training  vrithin  12  calendar 
mondis  of  his  or  her  last  training. 
Aimual  trainiiig  is  not  based  on  a 
caloidar  year.  Uiat  is,  training  will  not 
be  permitted  to  be  {uovided  to  an 
employee  in  January  of  one  year  and  in 
December  of  the  following  year, 
essentially  a  23-month  span  between 
training  ssssions.  Employers  may 
establish  schedules  for  training  around 
this  requirement 

Also,  paragraph  (hX3Xv)  stipulates 
that  the  emplojrer  must  provide 
additional  training  whenever  changes  in 
the  occupational  oivironment.  such  as 
modification  of  tasks  or  proceduras  or 
institution  of  new  tasks  or  procedures, 
afiiect  the  employee's  occupational 
exposure  to  Af.  tuhercu7oeis.  This 
proviston  will  assure  that  empkqrees 
remein  apprised  of  any  new  exposure 
hazards  and  the  precautions  mwfriBaiy 
to  protect  themselves  from  exposure. 
This  additional  training  does  not  need 
to  entail  a  complete  reiteration  of  the 
aimoal  training,  but  may  be  limited  to 
addressing  the  new  sources  of  potential 
eimosure. 

The  proposed  standard  requires  that 
training  material  be  used  that  is 
appropriate  in  content  and  vocabulary 
to  the  educational  level,  literacy  and 
langiiage  of  onployees.  Employees  must 
be  able  to  compreheiui  the  infcnrmation 
being  conveyed  in  order  for  it  to  be 
useful.  Therefore,  the  employer  has  the 
responsibility  for  assuring  that  the 
training  is  provided  in  an 
understandable  manner  to  the  audience 
being  addressed.  This  provision  would 
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assiue  that  employees,  regardless  of 
their  educational  or  cultural 
■background,  will  receive  adequate 
training. 

Paragraph  (h)(3)(vii)  of  the  proposed 
standard  contains  the  specific  elements 
that  would  comprise  a  minimiim 
training  program.  (Exs.  4-B;  7-169;  7- 
64)  The  provisions  for  employee 
training  are  performance  oriented, 
stating  the  categories  of  information  to 
be  transmitted  to  employees  and  not  the 
specific  ways  that  this  is  to  be 
accomplished.  This  assures  that 
important  information  is  communicated 
to  employees  about  the  nature  of  this 
occupational  hazard  while  allowing 
employers  the  most  flexible  approach  to 
providing  training.  OSHA  has  set  forth 
the  objectives  to  be  met  and  the  intent 
of  training.  The  specifics  of  how  the 
employer  assures  that  employees  are 
made  aware  of  the  hazards  in  their 
workplace  and  how  they  can  help  to 
protect  themselves  are  left  up  to  the 
employer  who  is  best  qualified  to  tailor 
the  training  to  the  TB  hazards  in  his  or 
her  workplace. 

The  proposed  standard  would  require 
the  employer  to  explain  a  number  of 
particular  topics  in  the  training 
session(s).  Paragraph  (hXsHviiXA) 
requires  the  employer  to  provide  an 
explanation  of  the  contents  of  this 
standard  and  the  location  of  an 
accessible  copy  of  the  regulatory  text 
and  appendices  to  this  standard.  This 
enables  the  employee  to  have  access  to 
the  standard  and  to  become  femiliar 
with  its  provisions.  It  is  not  necessary 
for  the  employer  to  provide  each 
employee  with  a  copy  of  the  standard; 
it  is  suJScient  for  the  employer  simply 
to  make  a  copy  accessible.  For  example, 
a  copy  of  the  standard  cotild  be  posted 
in  a  location  where  it  could  be  readily 
and  easily  viewed  by  employees. 

An  important  element  m  tne  training 
involves  an  overview  of  the 
epidemiology  of  tubraculosis.  the 
pathogenesis  of  the  disease  and  an 
explanation  of  various  aspects  of  risk  to 
employees.  (Ex.  4B)  More  specifically, 
paragraph  (h)(3Hvii)(B)  requires  that  the 
training  include  an  explanation  of:  the 
general  epidenuology  of  tuboculosis, 
including  multidrug-resistant  TB  and 
the  potmtial  for  exposure  in  the  facility; 
the  signs  and  symptoms  of  TB, 
including  the  difEnence  between  TB 
infection  and  TB  disease;  the  modes  of 
transmission  of  tuberculosis,  including 
the  possibility  of  reinfection  in  persoiu 
with  a  positive  tuberculin  skin  test;  and 
the  personal  health  conditions  that 
increase  an  employee's  risk  of 
developing  TB  disease  if  infected. 

Since  the  employer  can  tailor  ths 
training  to  the  needs  of  his  or  her 


employees,  the  training  program  will 
likely  be  more  technical  for  some 
audiences  and  less  technical  for  others. 
The  general  goal  of  this  paragraph  is  to 
assure  that  each  employee  being  trained 
understands  what  tuberculosis  is,  how  it 
is  spread,  and  possible  risks  that  may 
affect  the  employee. 

Emplojrees  need  to  be  able  to 
recogwze  symptoms  associated  with  TB 
disease.  (Ex.  4B)  The  employee  must 
undorstand  that  certain  symptoms  (e.g., 
a  persistent  cough  lasting  3  or  more 
weeks,  bloody  sputum,  night  sweats, 
anorexia,  weight  loss,  fever)  may  be 
related  to  TB.  In  addition,  information 
on  non-occupational  risk  factors  that 
place  employees  at  increased  risk  of 
developing  tuberculosis  disease 
following  an  infection  permits  those 
individuals  at  increased  risk  to  make 
informed  decisions  about  their 
employment  situations. 

I^ragraph  (h)(3)(vii)(C)  requires  an 
explanation  of  the  employer's  exposure 
control  plan  and  respiratory  protection 
program.  Employees  must  also  be 
informed  about  what  steps  they  need  to 
take  to  review  the  written  plans,  if  they 
so  desire. 

Paragraph  (hK3)(vii)(D)  requires  the 
employer  to  train  employees  regarding 
the  tasks  and  other  activities  that  may 
involve  occupational  exposure  to 
tuberculosis.  Employees  must  be  made 
aware  of  those  job  duties  which  may 
expose  them  to  tuberculosis.  For 
example,  although  certain  health  care 
professionals  may  easily  recognize  the 
hazard  involved  in  transporting  a 
person  with  infectious  TB,  the  staff  of  a 
correctional  facility  may  not  On  the 
other  hand,  some  health  care    • 
professionals  may  not  immediately 
recognize  that  their  mere  presence  in  a 
room  where  an  individual  with 
suspected  or  confirmed  infiBCtious  TB  is 
being  X-rayed  presents  an  exposure  risk 
and  necessitetes  wearing  a  respirator. 
All  occupationally  expcwed  emplo3rees  - 
need  training  that  will  enable  them  to 
recognize  those  activities  that  put  them 
at  tiak  of  exposure. 

Paragraph  (hX3)(vii)(E)  of  this  section 
requires  employers  to  train  emplojrees 
regarding  both  the  iises  and  limitetions 
of  various  control  measures,  specifically 
those  used  at  the  employees'  worksite. 
Exposed  employees  must  be  familiar 
with  the  employer's  tuberculosis 
policies  and  procedures  in  order  for 
them  to  be  properly  implemented. 
Control  of  exposure  frequently  involves 
uAing  a  varie^  or  combination  of 
engineering  controls,  administrative 
controls,  work  practice  procedures  and 
personal  protective  equipment  To 
assure  that  employees  will  be  able  to 
identify  and  implement  methods  of 


reducing  occupational  exposure  to 
tubercufosis,  they  must  imderstand  how 
these  controls  are  applied  in  their  work 
sites  and  the  limitations  thereof.  With 
this  understandiitg.  employees  will  be 
more  likely  to  use  the  appropriate 
cootool  for  the  situation  at  hand  and  to 
use  it  correctly.  For  example,  employees 
must  be  able  to  recognize  the  labels  and 
signs  used  to  identify  rooms  or  areas 
where  suspected  or  confirmed 
infectious  individuals  are  present  so 
that  they  can  take  appropriate 
precautions  before  entering. 
Understanding  of  the  limitatioiis  of 
control  measures  will  also  enable 
employees  to  recognize  when 
inappropriate  or  iiuidequate  control 
measures  have  been  taken  and  increases 
the  likelihood  that  they  will  report  such 
situations. 

Training  must  be  relevant  to  the 
specific  site  where  the  employee  will  be 
working.  Each  employee  must  know,  for 
example,  the  procedures  used  in  his  or 
her  particular  facilify  to  identify 
suspected  infectious  TB  cases,  where 
respiratory  protection  is  kept,  and  what 
engineering  controls  are  in  place  within 
the  facilify.  This  training  is  particularly 
important  for  workers  who  move 
between  several  facilities  in  the  course 
of  their  work,  for  example,  "leased" 
persoimel,  part-time  employees, 
"mo<Hilighters",  or  contractors. 

The  provision  coverii^  the  selection, 
tjrpes,  proper  use,  location,  removal  and 
hiinriliiig  of  respiratory  protection, 
paragraph  (h)(3Kvii)(F),  is  particulariy 
important  because  many  of  the 
employees  and  employos  proposed  to 
be  covered  by  the  tuberculosis  standard 
may  not  be  accustomed  to  the  use, 
selection,  and  upkeep  of  respiratory 
protection.  Consequently,  training  on 
aspects  such  as  the  necessify  for 
respiratory  protection,  the  appropriate 
type  of  respiratory  protection,  where  to 
obtain  it,  and  its  proper  use,  fit,  and  die 
general  upkeep  is  necessary  to  assure 
the  eCbctiveness  of  respiratcv  use.  (Ex. 
7-64) 

OSHA  believes  that  emplojrees  who 
have  a  clear  understanding  of  the 
medical  stirveillance  program  (its 
purpose,  methodology,  and  the 
significance  of  the  results  of  - 
examinatioru  and  tests),  will  be  much 
more  likely  to  participate  in  that 
program.  'Therefore,  paragraph 
(hX3)(vii)(G)  requires  that  the  training 
include  an  explanation  of  the 
employer's  medical  surveillance 
program,  including  the  purpose  of 
tuberculin  skin  testing,  the  inqKtrtance 
of  a  positive  or  negative  skin  test  result, 
ansigy  testing,  and  the  importance  of 
participation  in  the  program.  This 
increased  participation  by  trained 
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employees  helpe  the  employee  to 
identify  changes  in  his  or  her  personal 
health  status  and  also  aids  the  employer 
in  assessing  the  efilactiveness  of  his  or 
her  TB  control  program. 

Each  employee  must  understand  the 
actions  to  be  taken  if  an  occupational 
exposure  occurs  as  well  as  what  is 
availahle  to  them  regarding  appropriate 
medical  treatment,  prophylaxis,  and 
post  exposure  follow-up  in  order  for  the 
employee  to  lessen  the  chance  of 
developing  active  diseese.  Th«efore, 
paragraph  (hX3XviiXH)  would  require 
an  explanation  of  the  procadures  to 
follow  if  an  exposure  incident  occurs, 
including  the  method  of  reporting  the 
incident,  an  explanation  of  the  medical 
management  and  follow-up  that  the 
empkiyar  is  required  to  provide,  and  the 
benefits  and  risks  of  drug  prophylaxis. 
In  addition,  the  employee  must  be 
provided  with  an  explanation  of  the 
pRMMhnes  to  follow  if  the  employee 
develops  signs  or  symptoms  of 
tubenuloais  diwaaao  (paia^aph 
(hXaXviiKI)].  iD  this  way.  an  employee 
who  aolM  the  signs  at  sjrmptoms  of 
peneoel  djaaaea  development  will  be 
aware  of  the  appropriate  steps  to  take, 
thereby  speeding  initiation  of  medical 
evaluation.  Quick  evaluation  protects 
the  employee,  co-worluers.  and  the 
public 

In  paragraph  (hX3Xviii).  the  proposed 
standard  mandates  that  the  person 
conducting  the  training  must  be 
knowledgeeble  in  the  subfect  matter  as 
it  relates  to  the  specific  workplace  being 
addressed.  OSHA  believes  that  a  variety 
of  persons  are  capable  of  providing 
efiisctive  training  to  employees.  OSHA 
has  approached  this  section  of  the 
pnpoaad  standard  in  much  the  same 
way  aa  die  trainer  requirements  were 
addressed  in  the  staiidard  for 
Occupational  Exposure  to  Bloodbome 
Pafhn§an«  That  is.  a  knowledgeable 
ttaiam  ia  one  who  is  able  to  demonstate 
expertise  in  the  area  of  the  occupational 
hazard  of  tuberculosis  and  is  familiar 
with  the  mannw  in  which  the  elements 
of  the  training  {sogram  relate  to  the 
particular  workplace. 

A  number  of  resouroea  are  available 
through  the  Centers  for  Diaeaso  Control 
and  Prevention  and  profiBssional 
organizations  such  aa  the  American 
Lung  Association  and  the  American 
Thoracic  Society  that  can  be  used  to 
educate  trainen  and  prepare  them  for 
this  task.  In  addition,  specialized 
training  courses  in  the  area  of 
tuherculoais  control  can  also  assist  in 
educating  trainers  (Ex.  7-189). 

In  addition  to  geiieial  knowledge  of 
the  subiect  matter,  it  is  important  that 
the  trainer  be  able  to  instruct  the 
participants  in  site-specific  foaturea  of 


the  Exposure  Control  Plan  that  will 
reduce  their  risk  in  the  particular 
Cacility.  This  benefits  not  only 
employees  within  the  fs'ii'ty  but  also 
provides  temporary  employees  with  the 
information  needed  to  protect 
themsehraa  against  exposure  while 
working  in  the  bcility.  For  example, 
workers  who  have  received  general 
training  by  their  employer  (e.g..  a» 
personnel  staffing  agency)  will  dao 
racttve  training  about  the  fisciLty  where 
they  will  actually  perform  their  duties 
(e.g..  a  specific  hospital). 

An  important  component  of  an 
effective  learning  experience  is  the 
opportunity  for  the  learner  to  interact 
with  the  trainer  for  the  purposes  of 
asking  questions  and  obtaining 
clarification.  Paragraph  (hX3Hix)  would 
require  that  the  employer  provide 
employees  with  this  opportunity  as  part 
of  the  training  program.  The  trainer 
must  be  available  at  the  time  that  the 
training  takes  place.  OSHA  would 
expect  that  in  most  instances,  the 
individual  who  would  provide  answers 
to  the  employee's  question  would  be 
physically  present  when  the  employee 
is  trained.  The  Agency  does  recognize, 
however,  that  there  may  be  some 
instances  where  this  is  not  possible.  In 
these  cases,  it  would  be  acceptable  for 
the  emplojree  to  ask  questions  by 
telephone. 

An  employer  would  not  be  expected 
to  train  employees  in  site-specific  topics 
that  are  not  applicable  to  the  emplo]rer's 
work  setting.  For  example,  if  a  focility 
was  not  required  by  the  standard  to 
utilize  engineering  controls,  the 
employer  would  not  be  responsible  in- 
training  his  or  her  employees  about  the 
various  aspects  of  engineering  controls. 

OSHA  believes  that  the  information 
and  training  requirements  incorporated 
into  this  propoeed  standard  are  needed 
to  inform  employees  about  the  hazard  of 
tuberculosis  and  to  provide  employees 
with  an  understanding  of  the  degree  to 
which  they  can  minimiTo  the  health 
haanL  Training  is  essential  to  an 
effective  overall  hazard  conmiunication 
program  and  serves  to  explain  and 
reinforce  the  information  presented  to 
emplojrees  on  signs  and  labels.  Thaae 
forms  of  information  and  warning  will 
be  meaningful  only  when  employeaa 
understand  the  information  pminnled 
and  are  aware  of  the  actions  to  be  *»^-n 
to  avoid  or  miniiniTw  exposure. 
09IA  series  comment  on  the 
propoaed  content  of  the  training 
program  and  requests  that  model  TB 
training  programs  be  submitted  to  the 
docket,  particulariy  those  designed  for 
audiences  whose  participants  may  have 
language  difficulties  or  have  no  health 
care  beckgroitod.  and  those  that  have 


been  judged  to  be  successful  in 
communicating  information  to 
employees.  It  is  OSHA's  intent,  upon 
publication  of  the  final  standard,  to 
include  information  on  training 
programs  in  compliance  guides  to  be 
developed  for  small  entities 

Paragmph  (i)    Recordkeeping 

This  proposed  standard  requires 
employers  to  keep  records  related  to  TB. 
including  medical  surveillance  and 
training  records  for  all  employees  with 
occupational  exposure  and  engineering 
control  maintenance  and  monitoring 
records.  OSHA  has  made  a  preliminary 
determination  that,  in  this  context, 
medical  and  training  records  are 
necessary  to  assure  that  employees 
receive  appropriate  information  on 
hazards  arid  effective  prevention  and 
treatment  measures,  as  well  as  to  aid  in 
the  general  development  of  information 
on  the  occupational  transmission  of  TB. 
Specifically.  OSHA  believes  that 
maintenance  of  medical  records  is 
essential  because  documentation  is 
necessary  to  ensure  proper  evaluation  of 
an  employee's  infection  status  and  fat 
prompt  and  proper  healthcare 
management  following  an  exposure 
incidenL  OSHA  has  also  preliminarily 
determined  that  maintenance  and 
monitoring  records  for  engineering 
controls  are  necesaary  for  two  reasons' 
to  enable  the  employer  to  know  that  the 
control  methods  remain  in  good 
working  order  so  as  to  assure  their 
effectiveness  and  to  aid  the  Agency  in 
enforcement  of  the  standard. 

In  paragraph  (iHD.  OSHA  proposes  to 
require  employers  to  establish  and 
maintain  a  medical  record  in 
accordance  with  29  CFR  1910.1020  for 
each  employee  with  occupaticmal 
exposure  to  TB.  The  record  must 
incliide:  (A)  The  name,  social  security 
number,  and  job  classification  of  the 
employee;  (B)  A  copy  of  all  results  of 
examinations,  medioal  tanting, 
including  the  employee's  tuberculin 
skin  test  status;  and  follow-up 
procedures  required  by  paragraph  (gh 
(C)  The  employer's  copy  of  the 
physician's  or  other  licmsed  health  care 
professional's  written  opinion  as 
required  by  paragraph  (gX7);  and  (D)  A 
copy  of  the  information  provided  to  the 
physician  or  other  health  care 
professicHial  required  by  paragraph 
(gX6).  The  information  that  must  be 
included  in  the  medical  record  is 
necessary  for  the  proper  evaluation  of 
the  employee's  infection  status  and 
management  of  occupational  exposure 
incidents.  This  record  will  aid  OSHA  in 
enforcing  the  standard  and  the 
information  therein,  when  analyzed, 
will  further  the  development  of  heaMi 
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data  on  the  causes  and  prevention  of 
occupational  transmission  of  TB. 
Similar  provisions  for  collection  and 
retention  of  such  information  have  beoi 
included  in  other  OSHA  health 
standards  including,  most  recently, 
Bloodbome  Pathogens  (29  CFR 
1910.1030)  and  Cadmium  (29  CFR 
1910.1027). 

In  paragraph  (i)(lXiii).  OSHA  is 
proposing  to  require  that  the  employee 
medical  records  be  kept  confidential 
and  not  be  disclosed  or  r^xnted  to 
anyone  without  the  emplo3ree's  express 
written  consent  except  as  required  by 
section  i  or  as  may  be  required  by  law. 
In  nearly  every  health  standard 
rulemaldng,  employees  have  told  the 
Agency  that  keying  medical  records 
confidential  is  extremely  important  to 
them.  Employees  stated  that,  without 
assurance  of  confidentiality,  they  would 
be  reluctant  to  participate  in  medical 
surveillance,  a  predicament  that  would 
be  detrimental  to  their  health  and  could 
affect  heahh  and  safety  conditions  in 
the  woricplaoe.  Daring  the  Bloodbome 
Pathogens  rulemaking,  confidentiality  of 
medical  records  was  a  major  issue  due 
to  the  luture  of  the  diseases  addressed. 
Of  particular  concern  was  keeping  the 
medical  records  from  being  disclosed  to 
'  the  employer.  It  was  explained  in  the 
Bloodbome  Pathogens  standard  and  is 
applicaUe  here  that  svich  confidentiality 
can  be  accomplished  by  having  the 
records  kept  by  the  physician  or  other 
licensed  health  care  provider  at  the 
expense  of  the  employer.  In  those  cases 
where  the  emplojrer  is  the  health  care 
provider,  the  records  can  be  maintained 
separately  from  other  employee  records 
so  that  disclosure  can  be  strictiy  limited 
to  the  physician  or  other  licensed  health 
care  professional  and  his  or  her  staff 
who  are  responsible  for  the  medical 
management  of  the  en^>loyee.  It  vns 
pointed  out  in  the  preamble  to  the 
Bloodbome  Pathogens  standard,  and 
bears  repeating  here,  that  the 
confidentiality  provisions  in  the 
proposed  standard  are  reiterations  of 
existing  standards  of  omduct  in  the 
health  care  professions  and  that  the 
OSHA  requirements  do  not  abridge, 
enlarge  or  alter  existing  ethical  or 
statutory  codes  (56  FR  64170).  This 
section  of  the  fooposal  requires  that 
medical  records  be  disclosed  to  the 
Assistant  Secretary  or  the  Director  (of 
NIOSH)  and  as  may  be  required  by  law, 
which  means  that  this  proposed 
standard  would  ixit  prevent  emplojrers 
from  reporting  TB  cases  to  federal,  state, 
or  municipal  health  departments  where 
that  reporting  is  required  by  law. 
Paragraph  (iXlXiv)  proposes  to 
require  that  medical  reccuds  be 
maintained  in  accosdance  with  29  CFR 


1910.1020  for  at  least  the  duration  of 
employment  plus  30  years.  The  Access 
to  Medical  Records  Standard  contains 
an  exception  to  the  30-]rear  requirement 
that  provides  that  the  medical  records  of 
an  employee  who  has  vrm^ted  less  than 
one  year  must  be  maintained  throughout 
his  or  her  employment,  but  need  not  be 
retained  aftnwards  as  long  as  they  are 
given  to  die  emplojrse  upon  termination 
of  employment  Maintaining  the  records 
for  the  duration  of  emplojrment  serves 
sev«el  purposes:  the  records  can 
provide  valuable  information  to  the 
employee's  healthcare  provider,  the 
records  enable  the  employer  to  know 
that  employees  are  benefitting  from 
regular  surveillance  and  timely 
intervention  following  occupational 
exposure  to  TB;  analysis  and 
aggregation  of  the  records  can  provide 
insight  into  the  causes  and 
consequences  of  occnpational  exposure 
to  TB;  and.  the  records  will  aid  in  the 
enforcement  of  the  standard.  Requiring 
the  records  to  be  kept  30  years  beyond 
emplo3rmait  is  necessary  because  TB 
can  have  a  long  incubation  period,  widi 
disease  often  appearing  only  many  yean 
after  initial  infectioiL  This  retention 
time  is  also  consistent  with  other  OSHA 
health  standards  (See  for  example 
Benzene,  29  CFR  1910.1028;  Bloodbome 
Pathogois.  29  CFR  1910.1030;  Ethylene 
Oxide.  29  CFR  1910.1047). 

In  peragraph  (iX2),  OSHA  proposes  to 
require  employers  to  record  TB 
infection  and  disease  in  accordance 
with  29  CFR  1904.  Recoiding  and 
RepOTting  Occupational  Injuries  and 
Illnesses,  and  29  CFR  1960,  the 
equivalent  requirement  for  Federal 
Agency  programs.  This  should  not  be  an 
iifieamiliar  requirement  to  employers 
because  occupational  TB  infectiona  and 
disease  must  be  reported  in  accordance 
vrith  29  CFR  1904  and  29  CFR  1960,  as 
directed  by  cutioit  OSHA  enforcement 
policy  (Ex.  7-1). 

In  paragr^rii  (iX3).  OSHA  proposes  to 
require  training  records,  which  iiu:lude: 

(A)  The  dates  of  the  training  sessions; 

(B)  The  contents  or  a  siumiary  of  the 
training  sessions:  (C)  The  names  and 
qualifications  of  persons  conducting  the 
training;  and  (D)  The  name  and  job 
classification  of  all  persons  attending 
the  training  sessions.  This  requirement 
is  consistent  with  other  OSHA 
standards,  particularly  Bloodbome 
Pathogens,  and  it  represents  the 
minimiini  amount  of  information  an 
emplo3rer,  an  employee,  or  an  OSHA 
compliance  officer  would  need  in  order 
to  determine  when  and  what  training 
had  been  provided,  who  administered  it 
and  who  attended.  Additionally,  such  a 
record  is  an  invaluable  aid  to  the 


emplo3fer  when  evehiating  his  or  her 
training  program. 

OSHA  proposes,  in  pen«ra{A  (iXSXii) 
to  require  that  training  records  be 
maintained  for  three  years  beyond  the 
date  the  training  occiured.  The  Agency 
anticipates  that  employers  will  not  have 
difficulty  umintAJning  the  lecords  for 
three  years  because  the  inMrmation  to 
be  included  is  not  extensive  and  many 
employers  are  already  keeping  training 
records  three  jrears  as  raqiiired  by  other 
OSHA  standards  (e.g.,  Bloodbome 
Pathogens,  29  CFR  1910.1030). 
Moreover.,  these  records  are  not  required 
to  be  kept  confidential  and  so  may 
become  part  of  an  employee's  personnel 
file  or  part  of  a  larger  file,  at  thie 
discretion  of  the  employor. 

In  paragraph  (iX4j,  OSHA  proposes  to 
require  engineoing  control  maintenance 
and  monitoring  records  be  kept  that 
include:  (A)  Date;  (B)  Equipment 
identification;  (C)  Ta^  performed;  and 
(D)  Sign-off.  The  performance 
moiutoring  records  must  iiudude:  CA) 
Date  and  time;  (B)  Location;  (C) 
Parameter  measured:  (D)  Results  of 
MonitcHing;  and  (E)  Sign-off.  Only  two 
of  these  items  will  require  more  than  a 
few  words  or  niimbers  to  record:  the  two 
items  that  require  more  extensive 
information  are  the  maintenaiKX  task 
performed  and  the  results  of  the 
,  performance  monitoring.  Where  the 
ranployw  has  not  already  developed  a 
method  for  recording  the  task 
performed,  the  maintenance  person  can 
Ust  the  tasks  or  use  a  previously 
prepared  checdc-list  "Hie  results  of 
performance  monitoring  can  be 
recorded  in  the  same  way  or  another 
way  that  meets  the  needs  of  the 
particxilar  workplace  so  long  as  it 
includes  all  of  die  information  required 
by  the  paragraph.  OSHA  believes  that 
the  information  in  these  records  is  the 
usual  data  that  are  generated  by  posons 
Tnainhiining  and  servidng  eqmpment  so 
that  the  status  of  die  equipment  and  ita 
effectiveness  can  be  known  for  a  given 
time.  The  information  is  also  useful  in 
determining  when  further  servicing  is 
needed. 

Proposed  paragraph  (iX4Xiii)  requires 
engineering  control  maintmiance  and 
monitoring  records  to  be  maintained  for 
three  years.  The  three  year  period  is  a 
reasonable  period  of  time  and  it  will 
enable  the  employer  to  develop  and 
sustain  a  propw  maintenance  program 
and  to  track  the  effectiveness  of  the 
controls.  Moreover,  the  records  wiU  aid 
the  OSHA  compliance  officer  in 
enforcing  the  standard's  reqvurements 
for  oigineering  controls. 

Avadability  of  medical  records  is 
specified  in  section  8(c)  of  the  Act  In 
par^iaph  (iXS)  of  this  standard.  OSHA 
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propoaes  to  restrict  the  availability  of 
employee  medical  records  while  mAking 
employee  training  records  and 
engineering  control  and  monitoring 
records  generally  available  upon 
request  Medical  records  must  be 
provided  to  the  subject  employee,  to 
anyone  having  written  consent  from  the 
employee,  to  the  Director  and  to  tlie 
Assistant  Secretary  in  accordance  with 
29  CFR  1910.1020,  which  sets  forth  the 
procedures  that  will  protect  theprivacy 
concerns  of  the  employees.  This 
paragraph  does  not  a£kct  existing  legal 
and  ethical  obligations  concerning 
maintenance  and  confidentiality  of 
employee  medical  records.  An 
employer's  access  is  governed  by 
existiiig  federal,  state  and  local  laws  and 
r^ulation.  This  standard,  like 
Bloodbome  Pathogens  (29  CFR 
1910.1030)  and  other  OSHA  standards, 
limits  employer  access  to  confidential 
information  while  allowing  the 
employer  access  to  the  information 
needed  to  make  appropriate  decisions 
relative  to  his  or  her  medical 
surveillance  program.  For  example, 
paragraph  (g)(7)(ii)  limits  the 
information  that  can  be  included  in  the 
physician's  or  other  licensed  health  care 
professional's  written  opinion  and 
paragraph  (g}(7)(iii)  requires  that  other 
medical  diagnoses  or  findings  be  kept 
confidential.  There  is  no  language  in 
this  proposed  standard  that  grants  an 
employer  access  to  the  confidential 
information  in  an  employee's  medical 
file.  OSHA  illness  and  injury  records  are 
accessible  under  29  CFR  1904  and  29 
CFR  1960,  as  appropriate,  to  the  facility. 
In  this  proposal,  as  in  OSHA's  other 
health  standards,  training  records  and 
engineering  control  maintenance  and 
monitoring  records  are  to  be  provided 
upon  request  to  the  employees,  their 
representatives,  the  Director  and  the 
Assistant  Secretary.  Employers  should 
not  have  difBculty  complying  with  this 
provision  because  most  will  have 
experience  with  such  recordkeeping 
from  other  standards.  There  are  no 
confidentiality  issues  raised  by  these 
records. 

in  paragraph  (iM6).  an  employer  who 
goes  out  of  business  is  required  to 
transfer  medical  records  as  set  forth  in 
29  CFR  1910.1020(h)  and  29  CFR  1904. 
which  address  the  transfer  of  medical 
records.  Specifically,  medical  reconis 
must  be  transfened  to  a  successor 
employer  who  must  accept  them  and 
keep  them  in  accordance  with  the 
requiremenU  of  29  CFR  1910.1020.  In 
the  event  the  employer  ceases  to  do 
business  and  there  is  no  successor 
employer,  the  employw  is  required  to 
notify  the  Director,  at  least  three  months 


prior  to  disposal  of  the  records,  and 
transmit  them  to  the  Director  if  required 
by  the  Director  to  do  so.  This  is 
consistent  with  other  health  standards 
and  ensures  that  a  successor  employer 
(and  the  employees)  can  benefit  from 
the  information  contained  in  the 
records.  The  reason  the  records  are 
transferred  (if  requested)  to  the  Director 
of  NIOSH  is  that  NIOSH  has  a  vested 
interest  in  maintaining  records  of 
occupational  injuries  and  illnesses  and 
is  in  an  excellent  position  to  decide  how 
the  records  can  be  best  used  to  be  of 
value  to  the  exposed  employee, 
subsequent  employees  in  the  field  and 
OSHA.  At  NIOSH,  the  records  remain 
confidential  as  required  by  29  CFR 
1910.1020(e).  Thus,  only  the  employee 
or  his  or  her  rei»esentative  with  the 
permission  of  the  employee  retains 
access  to  the  medical  records  transfiBrred 
to  NIOSH. 

Paiagmph(j)    Definitions 

Acid-Fast  Bacilli  (AFB)  means 
bacteria  that  retain  certain  dyes  after 
being  washed  in  an  acid  solution.  Most 
acid-fest  organisms  are  mjrcobacteria. 
Smears  of  sputum  samples  and  other 
clinical  sfyecunens  may  be  stained  with 
dyes  to  detect  acid-fiast  mycobacteria 
such  as  Af.  tuberculosis.  However.  AFB 
smear  tests  cannot  Hiatinpu^h  one  type 
of  mycobacteria  from  another. 
Therefore,  as  noted  by  CDC.  when  AFB 
are  seen  on  a  stained  smear  of  sputum 
or  other  clinical  specimens,  a  diagnosis 
of  TB  should  be  suspected;  however,  the 
diagnosis  of  TB  is  not  confirmed  until 
a  culture  is  grown  and  identified  as  M. 
tuberculosis  (Ex.  43). 

Accredited  Laboratory  for  purposes  of 
this  standard  means  a  laboratory  that 
has  participated  in  a  quality  assiu-ance 
program  leading  to  a  certification  of 
competence  administered  by  a 
governmental  or  private  organization 
that  tests  and  certifies  laboratories. 
Under  the  medical  siu^eillance 
provisions  of  the  proposed  standard. 
Paragraph  (g)(l)(iv)  requires  that  all 
laboratory  tests  required  by  the  standard 
be  conducted  by  an  accredited 
laboratory.  This  definition  makes  clear 
OSHA's  intent  about  the  type  of 
laboratory  that  would  be  required  to 
conduct  these  types  of  tests. 

The  term  AFB  Isolation  Room  or  Area 
refers  specifically  to  the  rooms  or  areas 
where  individuals  with  suspected  or 
confirmed  infectious  TB  are  isolated. 
For  purposes  of  this  standard  this  term 
includes,  but  is  not  limited  to.  rooms, 
areas,  booths,  tents  or  other  enclosures 
that  are  maintained  at  negative  pressure 
relative  to  adjacent  areas  in  order  to 
control  the  spread  of  aerosolized  M. 
tuberculosis.  Such  rooms  or  areas  are 


able  to  contain  droplet  nuclei  through 
unidirectional  airflow  into  the  room 
(i.e.,  negative  pressiu«).  A  definition  of 
negative  pressure  is  presented  below 
and  a  more  detailed  explanation  can  be 
found  in  the  Summary  and  Explanation 
of  paragraph  (d).  Work  Practices  and 
Engineering  Controls. 

Air  purifying  respirator  means  a 
respirator  that  is  designed  to  remove  air 
contaminants  from  the  ambient  air  or  afr 
surrounding  the  respiratcH'.  Air 
purifying  respirators  remove  particular 
contaminants  (e.g.,  particulates,  organic 
vapors,  acid  gases)  from  the  ambient  air 
by  drawing  the  air  through  appropriate 
filters,  cartridges,  of  canisters. 

Artergy  means  the  inability  of  a 
person  to  react  to  skin  test  antigens 
(even  if  the  person  is  infected  with  the 
organism(s)tested  because  of 
immunosuppression.  More  specifically, 
an  anergic  individual's  immune  system 
has  become  so  compromised  that  it  is 
unable  to  mount  a  sufBcient  reaction  to 
the  test  organism.  Because  of  their 
inability  to  respond  immunologically, 
persons  with  energy  %vill  have  a 
negative  tuberculin  skin  test  even  if  they 
are  infected  with  M.  tuberculosis. 
Therefore,  as  noted  by  the  CDC.  it  may 
be  necessary  to  consider  other 
epidenuologic  fectors  (e.g..  the 
proportion  of  other  persons  with  the 
same  level  of  exposure  who  have 
positive  tuberculin  skin  test  results  and 
the  intensity  or  duration  of  exposure  to 
infectious  TB  patients  that  the  anergic 
person  ex{}erienced)  when  making  a 
determination  as  to  whether  that  anergic 
individual  has  been  infected  with  M. 
tuberculosis  (Ex.  4B).  As  disciissed 
under  paragraph  (g)(2)(iii).  Medical 
Surveillance,  tuberculin  skin  testing  is 
to  include  energy  testing  when  the 
physician  or  other  licensed  health  care 
professional,  as  appropriate,  determines 
such  testing  is  necessary.  Knowing 
which  individuals  are  anergic  will  help^ 
to  determine  those  situations  where 
information  other  than  skin  test  status 
will  need  to  be  ascertained  and 
considered  in  order  to  assess  the 
likelihood  of  infection  for  exposed 
employees. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  or 
designated  representative,  and  is  a 
definition  consistent  across  all  OSHA 
standards. 

BCX;  (Bacille  Calmette-Guain) 
vaccine  means  a  tuberculosis  vaccine 
used  in  many  parts  of  the  world.  - 
Because  of  its  variable  efScacy  and  its 
impact  upon  tuberculin  skin  tests  (i.e., 
making  sldn  test  interpretation  more 
difBctdt),  routine  BCG  vaccination  is 
not  currenUy  reconunended  in  the 
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United  States  (Ex.  7^0).  However, 
many  foreign  countries  still  use  BCG  as 
part  of  their  tuberculosis  control 
programs,  especially  for  infants  (Ex.  7- 
72).  Since  individuals  vaccinated  with 
BCG  may  have  a  tuberculin  skin  test 
that  cannot  be  distinguished  reliably 
bom  a  reaction  caused  by  infection  with 
M.  tuberculosis,  it  is  helpful  to  know 
whether  an  individual  bias  been 
vaccinated  with  BOG  and  when  such 
vaccination  ocicurrad.  Thus,  under  the 
medical  surveillance  provisions  of  the 
proposed  standard,  the  medical  history 
is  to  include  a  history  of  BCG 
vaccination. 

Cartridge  or  canister  means  a 
container  with  a  filter,  sorbent,  or     < 
catalyst,  or  a  combination  of  these 
items,  that  removes  specific  air 
rnntaminants  from  the  air  drawn 
through  the  container.  With  respect  to 
this  standard,  respirators  would  be 
equipped  with  cartridgesor  canisters 
containing  particulate  filters. 

ClinicaT laboratory  has  been  defined 
for  purposes  of  this  standard  as  a  fecility 
or  an  area  of  a  fecility  that  coiiducts 
routine  and  repetitive  operations  for  the 
diagnosis  of  TB,  such  as  preparing  acid- 
fest  smears  and  culturing  sputa  or  other 
cliiiical  specimens  for  identification, 
typing  or  susceptibility  testing.  This 
definition  is  meant  to  apply  to 
laboratories  where  routine  diagnostic 
tests  for  TB  are  conducted  as  compared 
to  research  laboratories  where  M. 
tuberculosis  may  be  cultured  in  large 
volumes  or  concentrated  for  research  or 
conunercial  production.  Clinical 
laboratories  may  be  located  within 
fecilities  such  as  hospitals  or  clinics,  or 
they  may  be  freestanding  facilities. 

Confirmed  infectious  tuberculosis 
(TB)  means  a  disease  state  that  has  been 
diagnosed  by  positive  identification  of 
M.  tuberculosis  bom  body  fluid  or  tissue 
through  positive  culture,  positive  gene 
.  probe,  or  positive  polymerase  chain 
reaction  (PCR):  and  the  individual  is 
capable  of  transmitting  the  disease  to 
another  person.  The  disease  state  may 
be  manifested  as  pulmonary  or  laryngeal 
TB  or  extrapulmonary  TB  if  the  infected 
tissue  is  exposed  and  could  generate 
droplcrt  nuclei. 

As  discussed  under  the  definition  for 
AFB.  a  positive  AFB  smear  indicates 
only  that  an  individual  has  an 
identifiable  mycobacterium.  The  three 
methods  listed  here  provide  positive 
confirmation  of  M.  tuberculosis.  In 
addition,  the  definition  states  that  the 
disease  state  must  be  capable  of  being 
transmitted  to  another  person  (i.e., 
infectious).  This  provision  of  the 
definition  is  to  differentiate  this  state  of 
the  disease  from  other  active  forms  of 
TB  disease  where  the  individual  is  not 


infectious.  For  example,  an  individual 
may  contract  active  TB  disease  and 
become  infectious.  After  adequate  drug 
therapy  has  been  initiated  the 
individual  may  become  noninfectious, 
at  which  point  he  or  she  cannot  transmit 
the  disease  to  other  individuals. 
However,  the  individual,  while  no 
longer  infectious,  still  has  active  disease 
and  must  continue  treatment  for  several 
months  because  livii^  bacilli  are  still  in 
his  or  her  body.  The  definition  also 
states  that  the  disease  may  be 
manifested  as  pulmonary  or  laryngeal 
TB  or  extrapubnonary  TB  if  the  infected 
tissue  is  exposed  and  could  generate 
droplet  nuclei.  In  most  cases,  it  is  the 
pulmonary  or  laryngeal  forms  of 
infectious  TB  that  present  a  risk  of 
infection  for  other  individuals.  This  is 
due  to  the  feet  diat  tuberculosis  bacilli 
in  the  pulmonary  or  laryngeal  tracts 
may  be  easily  dispelled  when  infectious 
individuals  cough  or  speak.  Other  body ' 
sites  infected  with  the  bacilli,  i.e., 
extrapulmonary  TB,  do  not  present  an 
infection  hazard  in  most  cases  becatise 
the  bacilli  are  not  capable  of  being 
dispelled  outside  the  body.  However,  in 
some  situations,  such  as  a  lesion  or  an 
abscess  where  the  infected  tissue  is 
exposed,  there  may  be  a  risk  of 
transmission  of  disease  when  certain 
procedures  are  [lerformed  (e.g.,  tissue 
irrigation)  that  could  generate  droplet 
nuclei  containing  the  bacilli. 

Conversion  means  a  change  in 
tuberculin  sldn  test  results  from 
negative  to  positive,  based  upon  current 
Centers  for  Disease  Control  and 
Prevention  (CDC)  guidelines.  Undw 
paragraph  (g),  the  employer  is  required 
to  provide  medical  management  and 
follow-up  to  employees  who  have 
converted  to  positive  tuberculin  skin 
test  status  (e.g.,  providing  preventive 
therapy,  if  appropriate,  and  conducting 
follow-up  investigations  of 
circumstances  surrounding  the 
conversion).  Since  a  number  of  specific 
actions  are  required  of  the  employer  as 
a  result  of  a  conversion,  it  is  necessary 
that  conversions  be  correctiy  identified. 
An  important  part  of  this  identification 
is  the  interpretation  as  to  whether  an 
employee  has  a  positive  skin  test 
response.  As  such,  this  definition  states 
that  the  interpretation  of  the  positive 
reaction  shoiild  be  based  upon  current 
CDC  guidelines  (Ex.  4B).  It  is  not 
OSHA's  intent  to  define  what  should 
constitute  a  positive  reaction,  but  rather 
to  assure  that  such  determinations  are 
made  using  currentiy  accepted  public 
health  guidelines. 

Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health.  U.S.  Department  of 
Health  and  Human  Services,  or 


designated  representative.  Similar  to  the 
definition  for  Assistant  Secretary,  the 
definition  for  Director  is  consistent 
across  OSHA  standards. 

Disposable  respirator  means  a 
respiratory  protective  device  that  caimot 
be  resupplied  with  an  unused  filter  or 
cartridge  and  that  is  to  be  discarded  in 
its  entirety  after  its  useful  service  life 
has  been  reached.  In  general,  the 
fecepiece  of  these  respirators  is 
constructed  from  the  particular  filter 
media  of  interest  (e.g..  particulate  filter). 

Exposure  incident  for  purposes  of  this 
standard  means  an  event  in  which  an 
employee  has  been  exposed  to  an 
individual  with  confirmed  infectious  TB 
or  to  air  containing  aerosolized  M. 
tuberculosis  without  the  benefit  of  all  of 
the  applicable  exposure  control 
measures  required  by  this  section.  This 
definition  is  limited  to  those  situations 
involving  exposure  to  an  individual 
with  confirmed  infectious  TB  or  air 
originating  bom  an  area  where  a  source 
of  aerosolized  M.  tuberculosis  is  present; 
it  does  not  include  exposure  to 
individuals  with  suspected  infectiotu 
TB.  OSHA  has  limited  the  definition  in 
this  way  because  several  provisions  in 
the  proposed  standard  are  triggered  by 
the  octnirrence  of  an  exposure  incident 
For  example,  under  paragraph  (g). 
Medical  Surveillance,  the  employer  is 
required  to  provide  additional 
tuberculin  skin  testing  to  each  affected 
employee  and  to  investigate  and 
document  the  circumstances 
surrounding  each  exposiue  incidept  to 
determine  if  clfanges  can  be  instituted  to 
prevent  similar  occiurences  in  the 
future.  OSHA  believes  that  it  would  be 
burdensome  and  unnecessary  for  the 
employer  to  conduct  follow-up 
investigations  for  those  occurrences 
where  an  employee's  exposure  is  to  an 
individual  suspected  of  having 
infectious  TB  but  for  whom  ii^iectious 
disease  is  subsequentiy  ruled  out 

An  example  of  an  exposure  incident 
is  an  employee  entering  an  AFB 
isolation  room  or  area  occupied  by  an 
individual  with  confirmed  infectious  TB 
without  the  employee  wearing 
appropriate  personal  respiratory 
protection  eqmpment  This  occurrence 
would  not  be  defined  imder  the 
standard  as  an  exposure  incident  if  the 
individual  in  the  AFB  isolation  room 
had  only  suspected  infectious  TB.  If  the 
individual  in  AFB  isolation  room  wras 
later  confirmed  to  have  infectious  TB. 
the  employee  entering  the  isolation 
room  without  appropriate  respiratory 
equipment  wouJd  then  be  considered  to 
have  had  an  exposure  incident  and  the 
required  medical  management  and 
follow-up  provisions  for  an  exposure 
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incident  under  paragraph  (g),  hiedical 
Surveillance,  would  be  required. 

Another  example  of  an  exposure 
incident  is  a  failure  of  engineering 
controls,  e.g.,  the  ventilation  system  in 
an  AFB  isolation  room  housing  an 
individual  with  confirmed  infectious  TB 
malfunctioned,  negative  pressure  was 
lost,  and  air  containing  M.  tuberculosis 
was  dispelled  into  the  hall  corridor, 
exposing  unprotected  employees. 
Althou^  OSHA  would  consider  this 
type  of  loss  of  negative  pressure  in  an 
AFB  isolation  room  to  be  an  exposure 
incident,  the  Agency  does  not  intend 
that  each  opening  of  the  door  to  an  AFB 
isolation  room  be  considered  an 
expoaure  incident,  even  though  some 
loss  of  negative  pressure  may  result 
when  the  door  to  an  AFB  isolation  room 
is  opened.  As  a  practical  matter,  OSHA 
believes  it  would  be  infisasible  to 
consider  every  instance  that  a  door  to  an 
isolation  was  opened  as  an  exposure 
incident  In  addition,  these  losses  of 
negative  pressure  are  generally  small,  if 
doors  are  kept  open  only  briefly  for 
purposes  of  entry  and  exit  and  are  kept 
doeed  at  all  other  times  while  the  room 
is  in  operation  for  TB  isolation  as 
required  under  the  Work  Practices  and 
Engineering  Controls  paragraph 
(dKSHvi). 

There  is  a  significant  difiiorence  in  the 
meaning  of  the  terms  "exposure 
incident"  and  "occupational  exposure" 
as  they  are  used  in  this  standard.  This 
difCereece  is  discussed  further  under  the 
definition  of  "occupational  exposiif%". 

Filter  means  a  component  used  in 
respirators  to  remove  solid  or  liquid 
aerosols  from  the  inspired  air.  The  filter 
is  the  medium  that  captures  the  aerosol, 
preventing  it  from  passing  through  to 
the  respirator  weerer. 

Fit  factor  is  a  quantitative  meastire  of 
the  fit  of  a  particular  respirator  on  a 
particular  individual.  Fit  fisctor  is 
derived  from  the  ratio  of  the 
concentration  of  a  challenge  agent  (or 
air  pressure)  outside  of  the  respirator  to 
the  concentration  of  the  test  agent  [at  air 
pressure)  inside  the  respirator. 

High  Efficiency  Particulate  Air 
(HEPA)  Filter  means  a  specialized  filter 
that  is  capable  of  removing  99.97 
percent  of  particles  greater  than  or  equal 
to  0.3  micrometer  in  diameter. 

High-hazard  procedures  are  those 
procedures  performed  on  an  individual 
with  suspected  or  confirmed  infisctious 
tuberculosis  in  which  the  potential  for. 
being  exposed  to  M.  tuberculoas  is 
Increased  due  to  the  induction  of 
coughing  or  the  generation  of 
aerosolized  M.  tuberculosis.  Such 
procedures  include,  but  are  not  limited 
to,  sputiim  induction,  bronchoscopy, 
endotracheal  intubation  or  suctioning. 


aerosolized  administration  of 
pentamidine  or  other  medications,  and 
pulmonary  function  testing.  They  also 
include  autopsy,  clinical,  surgical  and 
laboratory  procediues  that  may 
aerosolize  M.  tuberculosis.  The 
procedures  listed  above  present  a  high 
hazard  because  they  are  perfqrmed  on 
individuals  with  suspected  or 
confirmed  infectious  TB  or  on 
specimens  or  deceased  individuals 
where  M.  tuberculosis  may  be  present 
For  example,  some  of  the  procedures 
listed  above,  such  as  bronchoscopies 
and  pentamidine  administration,  cause 
people  to  cough.  For  individuals  with 
pulmonary  TB,  coughing  will  increase 
the  likelihood  that  they  t^l  generate 
aerosols  with  a  high  concentration  of 
droplet  nuclei.  In  addition,  certain 
autopsy  procedures,  such  as  cutting  into 
a  lung  containing  M.  tuberculosis,  and 
certain  laboratory  procedures,  such  as 
'processing  infBcted  tissue  samples  %vith 
pressurized  freezants,  can  generate 
aerosols  containing  droplet  nuclei.  In 
the  absence  of  M.  tuberculosis,  these 
procedures  would  not  be  high-hazard. 
For  example,  endotracheal  intubation 
on  an  individual  who  does  not  have 
suspected  or  confirmed  infectious  TB 
would  not  be  considered  a  high-hazard 
procedure. 

M.  tuberculosis  means  Mycobacterium 
tuberculosis,  the  scientific  name  of  the 
bacillus  that  causes  tuberculosis. 

Negative  Pressure  means  the  relative 
air  pressure  diffarence  between  two 
areas.  A  room  that  is  under  negative 
pressure  has  lower  pressure  than 
adjacent  areas,  which  keeps  air  from 
flowing  out  of  the  room  and  into 
ad)ac«it  rooms  or  areas.  Paragraph 
(dH5)(i)  of  Work  Practices  and 
Engineering  Controls  requires  that 
negative  pressure  be  maintained  in  all 
AFB  isolation  rooms  or  areas,  and 
paragraph  (dH4)  requires  that  all  high- 
hazard  procedures  be  performed  in  such 
rooms  or  areas.  Maintaining  negative 
pressure  in  such  rooms  or  areas  helps  to 
assure  that  droplet  nuclei  are  contained 
and  not  spread  to  other  areas  of  the 
bcility  where  unprotected  employees 
may  be  exposed.  A  further  discussion  of 
this  principle  can  be  found  in  the 
Summary  and  Explanation  of  paragraph 
(d).  Work  Pradtices  and  Engineering 
Controls. 

Negative  pressure  respirator  means  a 
respirator  in  which  the  air  pressure 
inside  the  bcepiece  is  negative  during 
inhalation  with  respect  to  the  ambient 
air  pressure  outside  the  respirator.  In  a 
negative  pressure  respirator,  the 
wearer's  inhalation  creates  a  drop  in 
pressure  inside  the  facapiece, 
consequendy  drawing  outside  air 
through  the  filter  and  into  the  respirator. 


Occupational  exposure  is  one  of  the 
key  terms  upon  which  the  proposed 
standard  rests.  It  contains  the  criteria 
that  trigger  application  of  the  standard 
for  employees  in  work  settings  covered 
under  the  sco(>e  of  the  standud  as  listed 
in  paragraphs  (a)(1)  through  (a)(8)  and 
for  employees  providing  the  care  and 
services  listed  in  paragraphs  (a)(9)  and 
(a)(10).  Although  a  varie^  of  work 
settings  and  several  specific  types  of 
work  are  covered  within  the  scope  of 
the  standard,  it  is  only  employees  who 
have  "occupational  exposure"  in  those 
work  settings  and  who  are  providing  the 
particidar  services  that  must  be  given 
the  protection  mandated  by  the 
standard.  The  exception  to  this  is  diet 
an  employer  covered  under  paragraph 
(a),  scope,  must  provide  medical 
management  and  follow-up  to  other 
mnployees  who  have  an  exposure 
incident 

For  purposes  of  this  standard, 
occupational  exposure  means 
reasonably  anticipated  contact,  which 
results  from  the  performance  of  an 
employee's  duties,  with  an  individual 
with  suspected  or  confirmed  infectious 
TB  or  air  that  may  contain  aerosolized 
M.  tuberculosis.  An  example  of 
reasonably  anticipated  contact  between 
an  employee  and  an  individual  with 
suspected  or  confirmed  infectious  TB 
would  be  an  admissions  clerk  working 
in  a  homeless  shelter.  In  view  of  the 
high  incidence  of  TB  among  the 
homeless,  it  can  reasonably  be 
anticipated  that  an  employee  screening 
people  for  admission  into  the  shelter 
would  have  contact  with  a  person  with 
infisctious  TB  dunng  the  performance  of 
his  or  her  job  duties.  Another,  more 
obvious,  example  would  be  a 
bronchoscopist  in  a  hospital  that 
provides  care  for  individuals  with 
suspected  or  confirmed  infectious  TB. 
Others  could  include  some  physicians, 
nurses,  paramedics  and  emergency 
medical  technicians,  health  aides, 
prison  guards,  and  intake  workers  in  the 
fiacilities  listed  in  paragraph  (a)  of  this 
section.  An  example  of  an  employee 
who  would  not  be  raesonably 
anticipeted  to  have  occupational 
exposure  is  an  worker,  in  a  covered 
£Mdlity,  whose  duties  were  limited  to 
working  in  an  area  where  suspected  or 
confirmed  TB  patients  or  clients  do  not 
go  and  where  the  air  would  not  contain 
aerosolized  S4ycobacterium 
tuberculosis.  The  risk  of  exposure  for 
this  employee  is  comparable  to  the 
exposure  potential  by  the  general 
population. 

■rhe  term  occupational  exposure  is 
used  difiierentiy  than  the  term  exposure 
incident  in  the  proposed  standard. 
Occupational  exposure  is  used  to  define 
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a  condition  of  the  employee's  work.and 
to  identify  which  employees  are  affected 
in  a  way  that  can  reasonably  be 
anticipated,  due  to  their  job  duties,  to 
involve  potential  exposure  to 
aerosolized  M.  tuberculosis,  i.e.,  contact 
with  an  individual  with  suspected  or 
confirmed  infectious  TB  or  with  air  that 
may  contain  aerosolized  M. 
tuberculosis.  The  intent  of  the  standard 
is  to  prevent  exposure  to  aerosolized  M. 
tuberculosis;  therefore,  certain  proactive 
measures  are  required  by  the  standard, 
e.g..  training  and  medical  surveillance, 
when  occupational  exposiu^  is  present 
In  order  to  provide  these  measures,  it  is 
necessary  to  identify  which  employees 
may  be  exposed  before  exposure  occurs. 
The  definition  of  "occupational 
exposure"  is  the  basis  for  mnUng  this 
identification. 

An  exposure  incident,  on  the  other 
hand,  is  a  discrete  event  in  which  it  is 
known  that  an  employee  has  had 
contact  with  aerosolized  M. 
tuberculosis.  i.e.,  with  an  individual 
with  confirmed  infectious  TB  or  air 
containing  aerosolized  M.  tuberculosis. 
The  twm  "exposure  incident"  is  used  to 
define  those  occasions  when  certain 
reective  measures  are  required  by  the 
standard,  such  as  medical  management 
and  follow-up.  It  is  exposure  to  an 
individual  with  confinned  infectious  TB 
that  matters,  since  it  is  not  necessary  to 
take  reactive  measures  after  being 
exposed  to  an  individual  with  suspected 
infectious  TB  if  that  individual  has 
subsequenUy  been  determined  not  to 
have  infectious  TB. 

Physician  or  Other  Licensed  Health 
Care  Professional  means  an  individual 
whose  legally  permitted  scope  of 
practice  (i.e.,  license,  registration,  or 
certification)  allowrs  her  or  him  to 
independenUy  perform  or  be  delegated 
to  perform  some  or  all  of  the  health  care 
services  required  by  paragraph  (g)  of 
this  section.  Paragraph  (g)  requires  that 
all  medical  evaluations  and  procedures 
and  medical  management  and  follow-up 
be  performed  by  or  under  the 
supervision  of  a  physician  or  other 
licensed  health  care  professional,  as 
appropriate.  OSHA  is  aware  that  a 
variety  of  health  care  professionals  are 
licensed  by  their  respective  states  to 
legally  perform  different  medical 
provisions  required  under  this  proposed 
standard.  This  definition  clarifies  that  it 
is  not  OSHA's  intent  to  dictate  the 
specific  type  of  health  care  professional 
to  perform  the  activities  required  by  the 
medical  siuveillance  paragraph.  OSHA's 
intent  is  merely  that  these  activities  be 
performed  by  persons  who  are  legally 
permitted  to  independenUy  perform  or 
be  delegated  to  perform  some  or  all  of 
the  health  care  services  required  under 


the  medical  surveillance  provisions  of 
the  standard.  Employers  wishing  to  use 
the  services  of  a  variety  of  health  care 
providera  must  be  familiar  with  the 
licensing  laws  of  their  state  to  ensure 
that  the  activities  being  performed  are 
within  the  scope  of  that  health  care 
provider's  licensure. 

Powered  airrpurifying  respirator 
(PAPR)  means  an  air-purif^ng 
respirator  that  uses  a  blown-  to  dehver 
air  through  the  airrpurifying  element  to 
the  wearer's  breatmng  zone.  A  PAPR 
uses  a  blower  to  draw  ambient  air 
through  a  filter  and  provide  this  filtered 
air,  under  pressure,  to  the  facepiece  of 
the  wearer. 

Qualitative  fit  test  means  a  pass/&il 
fit  test  to  assess  the  adequacy  of 
respirator  fit  that  relies  on  the  respirator 
wearer's  response.  Generally,  this 
assessment  of  adequacy  of  respirator  fit 
is  made  by  determining  whether  an 
individual  wearing  the  respirator  can 
detect  the  odor,  taste,  or  irritation  of  a 
challenge  agent  introduced  into  the 
vicinity  of  the  wearer's  breathing  zone. 

Quantitative  fit  test  means  an 
assessment  of  the  adequacy  of  respirator 
fit  by  numerically  measuring  the 
amount  of  leakage  into  the  respirator. 
Leakage  can  be  assessed  through  means 
such  as  measuring  the  concentration  of 
a  challenge  agent  (or  air  pressure) 
outside  of  the  respirator  versus  the 
concentration  of  the  agent  (or  air 
pressure)  inside  the  respirator.  The  ratio 
of  the  two  measiuements  is  an  index  of 
the  leakage  of  the  seal  between  the 
respirator  facepiece  and  the  wearer's 
face. 

Research  laboratory  is  defined  as  a 
laboratory  that  propagates  and 
manipulates  cultures  of  Af .  tuberculosis 
in  large  volumes  or  high  concentrations 
that  are  in  excess  of  those  used  for 
identification  and  typing  activities 
common  to  clinical  laboratories.  The 
purpose  of  this  definition  is  to* 
distinguish  research  laboratories  from 
clinical  laboratories.  Under  paragraph 
(e)  of  the  proposed  standard,  research 
laboratories  are  required  to  meet 
additional  provisions  beyond  those 
required  for  clinical  laboratories  (e.g.. 
use  of  a  hazard  warning  sign 
incorporating  the  biohazard  symbol 
when  materials  containing  M. 
tuberculosis  are  present  in  the 
laboratory  and  use  of  two  sets  of  self- 
closing  doors  for  entry  into  the  work 
area  from  access  corridors).  These 
additional  requirements  are  proposed 
due  to  the  hi^er  degree  of  hazard  that 
may  be  present  in  research  laboratories 
as  a  result  of  the  presence  of  research 
materials  that  may  contain  Af. 
tuberculosis  in  larger  volumes  and 
higher  concentrations  than  would 


normally  be  found  in  diagnostic 
specimens  or  cultures  in  clinical 
laboratories. 

Respirator  pieans  a  device  worn  by  an 
individual  and  intended  to  provide  the 
wearer  with  respiratory  protection 
against  inhalation  of  airhome 
contaminants.  While  the  term 
"respirator"  may  be  used  in  medical 
situations  to  refer  to  a  device  that 
provides  breathing  assistance  to  an 
individual  who  is  experiencing 
breathing  di£Bc\dty,  this  section  utilizes 
this  term  (uily  in  reference  to  the  type 
of  protective  device  defined  above.  , 

Suspected  infectious  tuberculosis 
means  a  potential  disease  state  in  which 
an  individual  is  known,  or  with 
reasonable  diligence  should  be  known, 
by  the  employer  to  have  one  or  more  of 
the  following  conditions,  unless  the 
individual's  condition  has  been 
medically  determined  to  result  from  a 
cause  other  than  TB:  (1)  to  be  infected 
with  M.  tuberculosis  and  to  have  the 
signs  or  symptoms  of  TB;  (2)  to  have  a 
positive  acid-&st  bacilli  (AFB)  smear,  or 
(3)  to  have  a  penistent  cough  lasting  3 
or  more  weeks  and  two  or  more 
symptoms  of  active  TB  (e.g.,  bloody 
sputtmi,  night  s«veats,  wei^t  loss,  fever, 
anorexia).  An  individual  with  suspected 
infectious  TB  has  neither  confirmed 
infectious  TB  nor  has  he  or  she  been 
medicaUy  determined  to  be 
noninfectious. 

Suspected  infectious  TB  is  another 
key  term  in  the  proposed  standard.  The 
presence  of  a  person  vrith  suspected 
infectious  TB  tri^ers  and  is  associated 
with  a  niunber  of  the  provisions 
required  of  employers.  Applying  the 
criteria  associated  with  suspected 
infectious  TB  is  the  first  step  in  the 
early  identification  of  individuals  with 
infectious  TB  and  is  Aerefore  a  key 
factor  in  the  elimination  and 
minimization  of  occupational 
transmission  of  TB.  Therefore,  for 
purposes  of  implementing  the  standard 
it  is  important  that  what  constitutes 
"suspected  infectious  TB"  is  clear. 

The  first  criterion  in  identifying  an 
individual  as  having  suspected 
infectious  TB  is  the  presence  of  TB 
infection  and  the  signs  and  symptoms  of 
active  TB.  Under  the  second  criterion, 
an  individual  would  be  suspected  of 
having  infectious  TB  if  that  individual 
had  a  positive  AFB  smear.  The  third 
criterion  is  based  primarily  on 
observation  of  an  individual.  The  CDC 
states  that 

*  *  *  A  diagnosis  of  TB  may  be 
coDBidered  for  any  patient  who  has  a 
persistent  cough  (i.e..  a  cough  lasting  for  2  3 
weeks)  or  other  signs  or  symptoms 
compatible  with  active  TB  (e.g.,  bloody 
sputum,  night  sweats,  weight  loss,  anorexia 
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or  fnw).  •  •  •  DUgnoctic  maMuiw  ior 
idandfying  TB  should  be  conductMl  for 
patients  in  whom  active  TB  is  being 
coiuidarad.  These  maesuras  include 
ofauining  ■  medical  histoiy  and  peHbnnii^ 
a  ph3rsical  examination.  PPD  skin  test,  chest 
ndjograph.  and  mioTMcopic  examination 
and  culture  of  sputum  or  other  appropriate 
specimens.  (Ex.  4B) 

OSHA  has  relied  on  the  CDC's  list  of 
symptoms,  but  does  not  agree  that 
employers  need  only  "consider"  a  TB 
diagnoeis  when  any  of  the  symptoms 
appear.  The  Agency  believea  that 
requiring  employers  merely  to  consider 
a  TB  diagnosis  under  these 
cinnuDStances  may  allow  too  many 
individuals  with  infectious  TB  to  slip 
through  this  screen  and  remain 
unidentified.  In  addition,  the  CDC 
recommendations  do  not  identify  the 
minimum  number  of  signs  or  symptoms 
that  should  trigger  employer  coacem. 
The  problem  with  the  CDC's  approach 
is  that  the  signs  and  symptoms  are  so 
gBDoal  that  they  would  be  difficult  to 
apply  in  muiy  of  the  occupational 
exposure  circumstances  covered  by  the 
standard.  For  example,  if  OSHA 
required  employers  to  identify  each 
individual  with  even  one  of  the  signs  or 
symptoms  of  TB  as  having  suspected 
infisctious  TB,  too  many  individuals 
would  be  likely  to  be  identified,  thereby 
wasting  valuable  health  care  resources. 
For  these  reasons.  OSHA  has  proposed 
that  employers  be  required  to  determine 
that  an  individual  has  suspected 
infectious  TB  when  the  individual  has 
a  prolonged  cough  and  ti.  least  twaof 
the  other  signs  or  symptoms  of 
infectious  TB.  The  Agency  believes  that 
requiring  the  employer  to  identify 
individuals  as  suspect  cases  when  they 
have  only  a  prolonged  cough,  which  is 
the  primary  mode  of  transmission,  and 
at  least  2  other  signs  or  symptoms 
strikes  the  appropriate  balance  between 
over  inclusion  and  under  inclusion,  i.e., 
between  considering  almost  every 
individual  in  poor  health  as  a  suspect 
case  and  missing  individuals  who 
should  be  siispected  of  having 
infectious  TB.  OSHA  believes  that 
setting  forth  these  more  definitive 
criteria  will  meet  the  needs  of  the  many 
employers  covered  by  this  standard  who 
will  not  have  skilled  medical  persons 
making  initial  determinations  about 
whether  or  not  an  individiial  has 
suspected  infectious  TB.  Employer  who 
are  in  a  position  to  make  medical 
determinations  are  permitted  by  the 
standard  to  rule  out  infectious  TB  by 
determining  that  a  given  individual's 
signs  and  symptoms  are  the  resuh  of  a 
cause  other  than  TB. 

That  an  employer  knows  or  with 
reasonable  diligence  should  know  that 


an  individual  meets  one  or  more  of 
these  criteria  means  that  an  employer 
must  utilize  the  means  at  his  or  her 
disposal  to  gather  relevant  information 
about  the  individual.  For  example,  the 
employer  may  have  access  to  the 
medical  records  of  the  individual  or 
may  question  an  individual  who  has 
signs  or  symptoms  of  TB  in  order  to 
obtain  information  about  the  individual, 
such  as  skin  test  status,  AFB  smear 
status,  and  so  forth.  How  much 
questioning  the  employer  might  do 
depends  on  the  work  setting.  For 
example,  a  hospital  will  have  infeke 
procedures  that  include  asking 
questions,  as  will  most  homeless 
shelters  and  other  fixed  work  sites.  In 
other  work  settings,  siich  as  the  many 
places  in  which  emergency  medical 
services  and  home  health  care  are 
provided  to  unidentified  individuals 
writh  infiactious  TB,  the  employer's 
obligation  will  be  to  respond  when  an 
emplojree  notices  signs  or  symptoms 
compatible  mth  TB.  In  many  of  these 
instances,  it  is  the  training  employees 
receive  in  identifying  individuals  with 
suspected  TB  that  will  be  the  most 
important  fector. 

m  addition,  as  noted  above,  an 
individual  who  meets  one  or  more  of 
the  above  criteria  but  whose  condition 
has  been  medically  determined  to  result 
from  a  cause  other  than  TB  need  not  be 
considered  to  have  suspected  infectious 
TB.  For  example,  a  physician  or  other 
licensed  health  care  professional,  as 
appropriate,  could  determine  that  the 
signs  and  symptoms  exhibited  by  the 
individual  were  the  result,  for  example, 
of  pneumonia  and  not  TB. 

Tight-fitting  respirator  means  a 
respiratory  inlet  covering  that  is 
designed  to  form  a  complete  seal  with 
the  hce.  A  half-facepiece  covers  the 
nose  and  mouth  while  a  full  fecepiece 
covers  the  nose,  mouth,  and  eyes. 

Tuberculosis  (TB)  means  a  disease 
caused  by  M.  tuberculosis. 

Tuberculosis  infection  means  a 
condition  in  which  living  M. 
tuberculosis  bacilli  are  present  in  the 
body,  without  producing  clinically 
active  disease.  Although  the  infected 
individual  has  a  positive  tuberculin  skin 
test  reaction,  the  individual  may  have 
no  symptoms  related  to  the  infection 
and  may  not  be  capable  of  transmitting 
the  disuse. 

Tuberculosis  disease  is  a  condition  in 
which  living  M.  tuberculosis  bacilli  are 
present  in  the  body,  producing  clinical 
illness.  The  individiial  may  or  may  not 
be  infectious. 

Tuberculin  skin  test  means  a  method 
used  to  evaluate  the  likelihood  that  a 
person  is  iniiacted  with  M.  tuberculosis. 
The  method  utilizes  an  intradermal 


injection  of  tuberculin  antigen  with 
subsequent  measurement  of  reaction 
induration.  It  is  also  referred  to  as  a  PPD 
skin  test 

Two-step  testing  is  a  baseline  skin 
testing  procedure  used  to  difiierentiate 
between  a  boosted  skin  test  reaction  and 
a  skin  test  reaction  that  signifies  a  new 
infection.  If  the  initial  skin  test  is 
negative,  a  second  sldn  test  is 
administered  1  to  3  weeks  later.  If  the 
second  skin  test  is  positive,  the  reaction 
is  probably  due  to  boosting.  If  the 
second  skin  test  is  negative,  the 
individual  is  considered  to  be  not 
infected.  A  subsequent  positive  skin  test 
in  this  individual  would  thus  indicate  a 
new  infection.  Boosting  is  discussed  in 
more  detail  in  connection  with  the 
Medical  Surveillance  paragraph. 

Paragraph  (k)    Dates 

As  proposed,  the  final  rule  would 
become  effective  ninety  (90)  days  after 
publication  in  the  Federal  Bagtalar. 
This  will  allow  time  for  public 
distribution  and  give  employers  time  to 
bmiliarize  themselves  with  the 
standard.  The  various  provisions  have 
phased-in  effective  dates. 

The  employer's  initial  dufy  under  the 
standard  is  the  exposure  detennination 
and  establishment  of  the  written 
Exposure  Control  Plan  required  by 
paragraph  (c)  of  this  section.  The  plan 
would  need  to  be  completed  30  days 
after  the  effective  date. 

Thirty  days  later,  60  days  after  the 
effective  date,  paragraphs  (hK3), 
Information  and  TrainiJog,  (g)  K4edical 
Surveillance,  and  (i)  Recordkeeping 
would  take  effect 

Ninefy  (90)  days  after  the  effective 
date,  the  work  practice  procedures  and 
engineering  controls  required  by 
paragraph  (d)  (in  work  settings  other 
than  those  noted  below),  the  respiratory 
protection  required  by  paragraph  (f), 
and  the  labels  and  signs  required  by 
paragraphs  (h)  (1)  and  (2)  would  take 
effect  The  work  practices  that  are  ~ 
directly  related  to  the  engineering 
controls  would  have  to  be  implemented 
as  soon  as  the  engineering  controls  were 
functional.  Finally,  the  requirements  for 
clinical  and  research  laboratories 
contained  in  paragraph  (e)  would  also 
take  effect  90  days  after  the  effective 
date. 

For  businesses  with  fewer  than  20      i 
employees,  the  engineering  controls 
required  by  paragraph  (d)  of  this  section 
woiUd  take  effiect  270  days  after  the 
effective  date.  As  noted  above,  the  work 
practices  directiy  related  to  the 
engineering  controls  being  installed  in 
accordance  with  paragraph  (d)  of  this 
section  must  be  implemented  as  soon  as 
the  engineering  controls  are 
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implemented.  Since  engineering 
controls  may  necessitate  more  extensive 
planning  than  isrequired  to  comply 
with  other  provisions  of  the  standard, 
OSHA  is  proposing  an  extended  phase- 
in  for  the  smallest  employera. 

Since  many  employes  have  many  of 
these  provisions  already  in  effiect 
through  current  infection  control  plans, 
OSHA  believes  that  these  dates  provide 
adequate  time  for  compliance. 
Nevertheless,  OSHA  seeks  comment  on 
the  appropriateness  of  the  dates  for 
compliance  with  the  various  provisions 
of  the  standard. 

XI.  Public  Participation— Notice  of 
Hearing 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposed 
standard.  These  comments  must  be 
postnuuked  on  or  before  Decemb^  16, 
1997,  and  submitted  in  quadruplicate  to 
the  Docket  Officer.  Docket  No.  H-371, 
Room  N2625,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Comments 
limited  to  10  pages  or  less  also  may  be 
transmitted  by  facsimile  to  (202)  219- 
5046,  provided  the  original  and  three 
copies  are  sent  to  the  Docket  Officer 
thereafter. 

Written  submissions  must  clearly 
identify  the  provisions  of  the  proposal 
that  are  being  addressed  and  the 
position  taken  with  respect  to  each 
issue.  The  data,  views,  and  arguments 
that  are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  written 
submissions  will  be  made  a  part  of  the 
record  of  the  proceeding. 

Punuant  to  section  6(d)(3)  of  the  Act, 
an  opportimify  to  submit  oral  testimony 
concerning  the  issues  raised  by  the 
proposed  standard  will  be  provided  at 
an  informal  public  hearing  scheduled  to 
begin  at  10:00  A.M.  on  F^niary  3, 1998, 
in  Washington,  DC  in  the  Auditoritmi  of 
the  Prances  Perkins  Building,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Notice  oflntentioh  to  Appear 

All  persons  desiring  to  participate  at 
the  hearings  must  file  in  quadhiplicate 
a  notice  of  intention  to  appear 
postmarked  on  or  before  December  16, 
1997  addressed  to  the  Docket  Officer, 
Docket  No.  H-371,  Room  N-2625,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Washiugton.  DC  20210; 
telephone  (202)  219-7894.  The  Notice  of 
Intention  to  Appear  also  may  be 
transmitted  by  fecsimile  to  (202)  219- 
5046,  provided  the  original  tmd  3  copies 
of  the  notice  are  sent  to  the  above 
address  thereafter. 


The  Notices  of  Intention  to  Appear, 
which  will  be  available  for  inspection 
and  copying  at  the  OSHA  Docrat  Office, 
must  contain  the  following  information: 

(1)  The  name,  address,  and  telephone 
number  of  each  person  to  appear, 

(2)  The  hearing  site  that  tne  party  is 
requesting  to  attend; 

(3)  The  capacity  In  which  the  person 
will  appear, 

(4)  Tne  approximate  amoimt  of  time 
requested  for  the  presentation; 

(5)  The  specific  issues  that  will  be 
addressed; 

(6)  A  detailed  statement  of  the 
position  that  will  be  taken  with  respect 
to  each  issue  addressed; 

(7)  Whether  the  parfy  intends  to 
submit  documentary  evidence,  and  if  so, 
a  brief  siunmary  of  that  evidence;  and 

(8)  Whether  the  party  wishes  to  testify 
on  the  days  set  aside  to  focus  on 
homeless  shelters. 

Filing  of  Testimony  and  Evidence  Before 
Hearings 

Any  party  requesting  more  than  10 
minutes  for  a  presentation  at  the 
hearing,  or  who  will  submit 
dociunentary  evidence,  miist  provide  in 
quadruplicate  the  complete  text  of  the 
testimony,  including  any  documentary 
evidence  to  be  presedted  at  the  hearing 
to  the  Docket  Officer  at  the  above 
address.  This  material  must  be 
postmarked  by  December  31, 1997  and 
will  be  available  for  inspection  and 
copying  at  the  OSHA  Docket  Office. 
Each  such  submission  will  be  reviewed 
in  light  of  the  amoiut  of  time  requested 
in  the  Notice  of  Intention  to  Appear.  In 
those  instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notffied  of  that  bet 

Any  party  who  has  not  substantially 
complied  with  this  requirement  may  be 
limited  to  a  10-minute  presentation. 
Any  party  who  has  not  filed  a  Notice  of 
Intention  to  Appear  may  be  allowed  to 
testify,  as  time  permits,  at  the  discretion 
of  the  Administrative  Law  Judge. 

OSHA  emphasizes  that  the  hearing  is 
open  to  the  public,  and  that  interested 
persons  are  welcome  to  attend. 
However,  only  persons  who  have  filed 
proper  notices  of  intention  to  appear 
will  be  entiUed  to  ask  questions  and 
otherwise  participate  fully  in  the 
proceeding. 

Conduct  and  Nature  of  Hearings 

The  hearings  will  commence  at  10:00 
a.m.  on  February  3, 1998.  At  that  time 
any  procedural  matters  relating  to  the 
proceeding  will  be  resolved. 

The  nature  of  an  informal  hearing  is 
established  in  the  legislative  history  of 


section  6  of  the  Act  and  is  reflected  by 
the  OSHA  hearing  regulations  (see  29 
CFR  1911.15  (a)).  Although  the 
presiding  officer  is  an  Administrative 
Law  Judge  and  questioning  by  interested 
persons  is  allowed  on  crucial  issues,  the 
proceeding  shall  remain  informal  and 
legislative  in  type.  The  essential  intent 
is  to  provide  an  opportunify  for  effective 
oral  presentations  that  can  prt>ceed 
expeditiously  in  the  absence  of  rigid   .- 
pnx^dures  that  would  impede  or 
protract  the  rulemaking  process. 

Additionally,  since  the  hearing  is 
primarily  for  information  gathering  and 
clarification,  it  is  an  informal 
administrative  proceeding,  rather  than 
an  adjudicative  one.  The  technical  rules 
of  evidence,  for  example,  do  not  apply. 
The  regulations  that  govern  hearings 
and  the  pre-hearing  guidelines  to  be 
issued  for  this  hearing  will  ensure 
fairness  and  due  process  and  also 
fecilitate  the  development  of  a  clear, 
accurate  and  complete  record.  Those 
rules  and  guidelines  will  be  interpreted 
in  a  manner  that  furthers  that 
development.  Thus,  questions  of 
relevance,  procedure  and  participation 
generally  will  be  decided  so  as  to  fevor 
development  of  the  record. 

The  hearing  will  be  conducted  in 
accordance  with  29  CFR  Part  1911.  The 
hearing  will  be  presided  over  by  an 
Admiidstrative  Law  Judge  who  makes 
no  recommendation  on  the  merits  of 
OSHA's  proposal.  The  responsibilify  of 
the  Administrative  Law  Judge  is  to 
ensure  that  the  hearing  proceeds  at  a 
reasonable  pace  and  in  an  orderly 
manner.  The  Administrative  Law  Judge, 
therefore,  will  have  all  the  powers 
necessary  and  appropriate  to  conduct  a 
full  and  feir  informal  hearing  as 
provided  in  29  CFR  Part  1911  and  the 
prehearing  guidelines,  including  the 
powers: 

(1)  To  regulate  the  course  of  the 
proceedings; 

(2)  To  dispose  of  procedural  requests, 
objections,  and  comparable  matten; 

(3)  To  confine  the  presentation  to  the 
matters  pertinent  to  die  issues  raised; 

(4)  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  approiwiate 
means; 

(5)  At  the  Judge's  discretion,  to 
question  and  permit  the  questioning  of 
any  witness  and  to  limit  the  time  for 
questioning;  and 

(6)  At  thejudges's  discretion,  to  keep 
the  record  open  for  a  reasonable,  stated 
time  to  written  information  and 
additional  data,  views  and  arg\unents 
from  any  person  who  has  participated  in 
the  oral  proceeding. 
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tnfonnation  on  Homeless  Shelter  Issues 
for  the  Public  Hearing 


OSHA  seeks  to  gather  additioDal 
infonnation  related  to  kmneleu  shelters 
during  the  written  comment  period  and 
the  public  hearing.  OSHA  recognizes 
the  unique  service  provided  by 
hnmoiais  shelters,  yei  is  also  aware  that 
tbaban  Mtre  a  cUmt  population  that 
has  been  identified  as  possessing  a  high 
prevalence  of  active  TB.  OSHA  is 
seeking  information  on  all  aspects  of  TB 
and  employee  protection  against 
occupational  txansmission  of  TB  in 
homeless  shelters  (e.g.,  means 
successfully  being  used  by  shelters  to 
achieve  eariy  identification  of  shelter 
clients  with  suspected  or  confirmed 
infectious  TB;  successful  programs 
currently  being  used  to  protect 
nnployees  against  occupational 
transmission  of  TB). 

The  Agency  intends  to  designate  a 
special  session  during  the  Washington, 
D.C.  hearing  to  focus  on  the  issues 
surrounding  homeless  shelters.  We 
encourage  hearing  participants  whose 
primary  testimony  will  involve 
homeless  sheltras  to  indicate  this  in 
their  Notice  of  Intention  to  Appear. 
OSHA  will  attempt  to  schedule  thcne 
participants  on  tlw  dayts)  of  the  hearing 
set  aside  to  focus  on  homeless  shelters. 
Other  p>articipants  whose  testimony  will 
not  be  primarily  on  homeless  shelter 
issues  but  who  wish  to  address  the  topic 
of  homeless  shelters  will  be  scheduled 
another  day,  but  they  may  enter  a 
separate  statement  in  the  record  during 
this  period.  In  any  case,  participants  are 
free  to  discuss  homeless  shelters  or  any 
other  issue  related  to  this  proposed 
standard  whenever  they  presont  their 
testimony. 

Certification  of  Record  and  Final 
Determination  After  Hearing 

Following  the  close  of  the  posthearing 
conunent  period,  the  presiding 
Administrative  Law  Judge  will  certify 
the  record  to  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health.  The  Administrative  Law  Judge 
does  not  make  or  recommend  any 
decisions  as  to  the  content  of  the  final 
standard. 

The  proposed  standard  will  be 
reviewed  in  light  of  all  testimqny  and 
written  suhmiaaions  received  as  part  of 
the  record,  and  a  standard  will  be  issued 
based  on  the  entire  record  of  the 
proceeding,  including  the  writtm 
comments  and  data  received  from  die 
public. 


Uat  of  Sobfacta 

29  CFR  Pait  1910 

Health  professionals.  Occupational 
safety  and  health.  Reporting  and 
recordkeeping  requirements. 
Tuberculosis. 

Xn.  Aatliority  and  Signature 

This  docummt  was  prepared  under 
the  direction  of  Greg  Watdmian,  Acting 
Assistant  Secretary  of  Labor.  200 
Constitution  Avenue.  N.W.. 
Washington,  D.C,  20210. 

It  is  issued  under  sections  4,  6,  and  8 
of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653.  655.  657), 
Secretary  of  Labor's  Order  1-90  (55  FR 
9033)  and  29  CFR  Part  1911. 

Signed  at  Wsshingtoo.  DC.  this  15th  day  of 
September.  1997. 

GngWak^Bua, 

Acting  Astistaitt  Secretary  of  Labor. 

Xm.  The  PrepoeeJ  Slandai^ 

General  Industry 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  folloMrs: 

PART  ItKMAMEWOB)! 

Subpart  Z—[AiMndMQ 

1.  The  general  authority  citation  for 
Subpart  Z  of  29  CFR  Part  1910 
continues  to  read  as  follows  and  a  new 
citation  for  §  1910.1035  is  added: 

Aalharity:  Sees.  6  and  8,  Occupational 
Saiety  and  Health  Act,  29  U.S.C  655, 657. 
SecreUry  of  Labor's  Ordan  No*.  12-71  (36 
FR  8754),  8-76  (41  FR  25059).  or  9-83  (48 
FR  35736).  as  applicable;  and  29  CFR  Part 
1911. 


Section  19iai035  also  issued  under  29 
U.S.C  653. 


2.  Section  1910.1035  is  added  to  read 
as  follows: 

f19iai036    Tubaretiloaia 

(a)  Scope.  This  section  applies  to 
occupational  exposure  to  tuberculosis 
(TB)  occurring: 

(1)  In  hospitals: 

(2)  In  long  term  care  fecilities  for  the 
eldwly; 

(3)  In  correctional  fedlities  and  other 
fecilities  that  house  inmates  or 
detainees; 

(4)  In  hospices; 

(5)  In  shelters  for  the  homeless; 

(6)  In  fecilities  that  offer  treatment  for 
drug  abuse; 

(7)  In  fecilitiea  where  high-hazard 
procedures  (as  defined  by  this  section) 
are  performed; 


(8)  In  laboratories  that  handle 
specimens  that  may  contain  M. 
tuberculosis,  or  process  or  maintain  the 
resulting  cultures,  or  perform  related 
activity  that  may  result  in  the 
aerosolization  of  M  tuberculosis; 


We>»  IB  paragraph  (aMi);  Occupational 
exposure  incuned  in  any  of  the  work  lettiny 
listed  in  paragraphs  (aXD  through  (aX8)  of 
this  lection  by  temponry  or  contract 
employees  or  by  personnel  who  service  or 
rapair  air  systems  or  equipment  or  who 
renovate,  repair,  or  mnintajn  areas  of 
buildings  that  may  reesooably  lie  antidpeted 
to  contain  aeroaoliaad  hi.  tubetcakma  is 
covered  by  this  sectioa. 

(9)  During  the  provision  of  social 
work,  social  welfare  services,  teaching, 
law  enforcement  or  legal  services  if  the 
services  are  provided  in  any  of  the  work 
settings  listed  in  paragraphs  (aKl) 
through  (aX8)  of  this  section,  or  in 
residences,  to  individuals  who  are  in 
AFB  isolation  or  are  segregated  or 
otherwise  confined  due  to  having 
suspected  or  confirmed  infectious  TB. 

(10)  During  the  provision  of 
emergency  medical  services,  home 
health  care  and  home-based  hospice 
care. 

(b)  Application.  An  employer  covered 
under  paragraph  (a)  of  this  section, 
Scope  (other  than  the  operator  of  a 
laboratory),  may  choose  to  comply  only 
with  the  provisions  of  appendix  A  to 
this  section  if  the  Exposure  Control  Plan 
demonstrates  that  his  or  her  facility  or 
work  setting:  (1)  Does  not  admit  or 
provide  medical  services  to  individuals 
with  suspected  or  confirmed  infectious 
TB;and 

(2)  Has  had  no  case  of  confirmed 
infectious  TB  in  the  past  12  months;  and 

(3)  Is  located  in  a  county  that,  in  the 
past  2  years,  has  had  0  cases  of 
confirmed  infectious  TB  reported  in  one 
year  and  fewer  than  6  cases  of 
confirmed  infectious  TB  reported  in  the 
othwyear. 

(c)  Exposure  control— {1)  Exposure 
determination,  (i)  Each  employer  who 
has  any  employee  with  occupational 
exposure  shall  prepare  an  exposure 
determination  that  contains  the 
following: 

(A)  A  list  of  the  job  classifications  in 
which  all  employees  have  occupational 
exposure;  and 

(B)  A  list  of  the  job  classifications  in 
w^di  some  employees  have 
occupational  exposure,  and  a  list  of  all 
tasks  and  procediures  (or  groups  of 
closely  related  tasks  and  procedures) 
that  these  employees  perform  and  that 
involve  occupational  exposure. 
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(ii)  The  exposure  determination  shall 
be  made  wi^out  regard  to  the  use  of 
respiratory  protection. 

(2)  Exposure  Control  Plan,  (i)  Each 
employer  who  has  any  employee  with 
I  occupational  exposure  shall  establish  a 
written  Exposure  Control  Plan  that  must 
include: 

(A)  The  exposure  determination 
required  by  paragraph  (cKl)  of  this 
setkion; 

(B)  Procedures  for  providing 
information  about  individuals  with 
suspected  or  confirmed  infectious  TB  or 
about  air  that  may  reasonably  be 
anticipated  to  contain  aerosolized  M. 
tuberculosis  to  occupationally  exposed 
employees  who  need  this  infonnation  in 
order  to  take  proper  precautions;  and 

(C)  Procedures  for  reporting  an 
exposure  incident,  including  procedures 
specifying  the  individual  to  whom  the 
incident  is  to  be  reported,  and 
procedures  for  evaliiating  the 
circumstances  siirrounding  the  exposure 
incident. 

(ii)  Each  employer  who  transfen 
individuals  vh&  suspected  or 
confirmed  infectious  TB  to  a  fecilify 
with  AFB  isolation  capabilities  shall 
include  in  the  EiqxMure  Control  Plan 
procedures  for  prompt  identification, 
masking  or  segregation,  and  transfer  of 
such  individuals. 

Note  to  paragr^ih  (cXlXU):  An  employer's 
duties  regarding  transfer  will  vary  with  the 
type  of  facility  the  employer  operates  and  the 
work  performed  by  his  or  her  employees.  For 
example,  the  transfer  respon^ilities  of 
hospitals,  long-term  care  fecilities  for  the 
elderly,  correctional  fecilities,  and  hospices 
may  include  contacting  the  receiving  fecility, 
providing  transport,  and  taldng  other  steps  to 
ensure  that  the  individual  with  suspected  or 
confirmed  infectious  TB  reaches  the 
receiving  fecility.  By  contrast,  the 
responsibiUties  of  fecilities  that  do  not 
maintain  custody  over  individuals,  such  as 
homeless  shelters  or  fecilities  that  offer 
treatment  for  drug  abuse,  might  only  include 
providing  inibrmatioD  about  the  receiving 
fecility,  contacting  the  fecility,  and  providing 
directions  to  the  fecility. 

(ill)  Each  employer  in  whose  fincilify 
individuals  widi  suspected  or 
confirmed  infectious  TB  are  admitted  or 
provided  medical  services  shall  include 
each  of  the  following  provisions  in  the 
Exposing  Control  Plan: 

(A)  Procedures  for  prompt 
identification  of  individuals  with 
suspected  or  confirmed  infectious  TB; 

(B)  Procedures  for  isolating  and 
manAging  the  care  of  individuals  with 
suspected  or  confirmed  infectious  TB, 
including: 

(1)  Minimizing  the  time  an  individual 
with  suspected  or  confirmed  infectious 
TB  remains  outside  of  an  AFB  isolation 


room  or  area  (e.g..  in  an  emergency 
room): 

(2)  Minimizing  employee  exposure  in 
AFB  isolation  rooms  or  areas  by 
combining  tasks  to  limit  the  number  of 
entries  into  the  room  or  area  and  by 
minimizing  the  number  of  employees 
who  must  enter  and  minimizing  ihe 
time  they  spend  in  the  room  or  area;,' 

(3)  Delaying  elective  transport  or 
relocation  within  the  facility  of  an 
individual  with  suspected  or  confirmed 
infectious  TB.  Procedures  are  to  be 
established  to  assure  that,  to  the  extent 
feasible,  services  and  procedures  for 
individuals  with  suspected  or 
confirmed  infectious  TB  are  brought 
into  or  conducted  in  an  AFB  isolation 
room  or  area; 

(4)  Using  properly-fitted  masks  (e.g., 
surgical  masks,  valveless  respirators)  on 
individuals  with  suspected  or 
confirmed  infectious  TB  or  transporting 
such  individuals  in  portable      -> 
containment  engineering  contrt>ls  when 
relocation  or  transport  outside  of  AFB 
isolation  rooms  or  areas  is  unavoidable. 
Procedures  are  to  be  established  to 
assure  that  the  individual  is  returned  to 
an  AFB  isolation  room  or  area  as  soon 
as  is  practical  after  completion  of  the 
service  or  procedure; 

(5)  Delaying  elective  high-hazard 
procedures  or  surgery  until  an 
individual  with  suspected  or  confirmed 
infectious  TB  is  determined  to  be 
noninfectious; 

(C)  A  list  of  all  high-hazard 
procedures,  if  any,  performed  in  the 
work  setting;  and 

(D)  A  schedule  for  inspection, 
maintenance,  and  performance 
monitoring  of  engineering  controls  (see 
appendix  E  to  this  section). 

(iv)  Each  employer  who  operates  a  , 
laboratory  shall  include  in  the  Exposure 
Control  Plan  a  determination  from  the 
director  of  the  laboratory  as  to  whether 
the  fecilify  should  operate  at  Biosafefy 
Level  2  or  3  contaiimient  according  to 
current  CDC  recommendations  (CDC/ 
NIH  Biosafefy  in  Microbiological  and 
Biomedical  Laboratories).  The 
laboratory  director  shall  determine  and 
document  the  need  for 

(A)  Controlled  access; 

(B)  Anterooms; 

(C)  Sealed  windows; 

(D)  Directional  airflow; 

(E)  Measures  to  prevent  recirculation 
of  laboratory  exhaust  air. 

(F)  Filtration  of  exhaust  air  before 
discharge  outside;  and 

(G)  Thimble  exhaust  connections  for 
biolomcal  safefy  cabinets. 

(v)  Each  employer  who  provides 
home  health  care  or  home-based 
hospice  care  shall  include  in  the 
Exposure  Control  Plan  procedures  for 


prompt  identification  of  individuals 
with  suspected  or  confirmed  infectious 
TB  and  procedures  for  minimizing 
employee  exposure  to  such  individuals; 
a  list  of  the  high-hazard  procedures,  if 
any,  perform^  in  the  work  setting;  and 
procedures  for  delaying  elective  high- 
hazard  procediires  or  surgery  until  the 
individual  is  noninfectious. 

(vl)  Each  employer  who  claims 
reduced  responsil^ities  related  to 
paragraph  (b),  Application,  or  paragra{^ 
(gM3)(iii)(D).  Medical  Surveillance,  of 
this  section  shall  document  in  the 
Exposure  Control  Plan  the  number  of 
individtials  with  confirmed  infectious 
tuberctilosis  encountered  in  the  work 
setting  in  the  past  12  months. 

(vii)  The  EiqxMure  Control  Plan  shall 
be: 

(A)  Accessible  to  employees  in 
accordance  with  29  CFR  1910.20(e); 

(B)  Reviewed  at  least  annually  and 
updated  whenever  necessary  to  reflect 
new  or  modified  tasks,  procedures,  or 
engineering  controls  that  affect 
occupational  exposure  and  to  reflect 
new  or  revised  employee  job 
classifications  with  occupational 
exposure;  and 

(C)  Made  available  for  examination 
and  copying  to  the  Assistant  Secretary 
and/or  the  Director  upon  request 

(d)  Woik  Practices  and  Engineering 
Coi^rols.  (1)  Vfork  practices  and 
engineering  controls  shall  be  used  to 
eliminate  or  minimize  employee 
e^roosures  to  M.  tuberculosis.       ^ 

(2)  The  work  practices  in  the    ^ 
Exposure  Control  Plan  shall  be 
implemented. 

(3)  Individuals  with  suspected  or 
confirmed  infectious  TB  shall  be 
identified,  and  except  in  settings  where 
home  health  care  or  home-based 
hospice  care  is  being  provided,  shall  be: 

(i)  Masked  or  segregated  in  such  a 
manner  that  contact  with  employees 
who  are  not  wearing  respiratory 
protection  is  eliminated  or  minimized 
until  transfer  or  placement  in  an  AFB 
isolation  room  or  area  can  be 
accomplished;  and 

(ii)  Placed  in  an  AFB  isolation  room 
or  area  or  transferred  to  a  fecilify  with 
AFB  isolation  rooms  or  areas  within  5 
hours  from  the  time  of  identification,  or 
temporarily  placed  in  AFB  isolation 
within  5  hours  imtil  placement  or 
transfer  can  be  accomplished  as  soon  as 
possible  thereafter. 

(4)  Hi^-bazard  procedures  shall  be 
conducted  in  an  AFB  isolation  room  or 
area. 

(5)  Engineering  controls  shall  be  used 
in  facilities  that  admit  or  provide 
medical  services  or  AFB  isolation  to 
individuals  with  suspected  or 
confirmed  infectious  TB  except  in 
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settings  where  home  health  care  or 
home-based  hospice  care  is  being 
provided. 

(i)  Negative  pressure  shall  be 
maintained  in  AFB  isolation  rooms  ot 
areas. 

(ii)  Negative  piessiue  shall  be 
qualitatively  demonstrated  (e.g.,  by 
smoke  trails)  daUy  while  a  room  or  arae 
is  in  use  for  TB  isolation  (see  appendix 
G  to  this  section). 

(iii)  Engineering  controls  shall  b»  ^ 
maintained,  and  inspected  and 
performance  monitored  for  filter  loading 
and  leakage  every  6  months,  whenever 
filters  are  changed,  and  more  often  if 
necessary  to  maintain  eSectiveness  (see 
appoidix  E  to  this  section). 

(iv)  Air  from  AFB  isolation  rooms  or 
areas  shall  be  exhausted  directly 
outside,  away  from  intake  vents, 
employees,  and  the  general  public  Air 
that  cannot  be  exhausted  in  such  a 
manner  or  must  be  recirculated  must 
pass  through  HEPA  filters  before 
discharge  or  recirculation. 

(v)  Ducts  carrying  air  that  may 
raasonably  be  anticipated  to  contain 
•erasolized  M.  tuberculosis  shall  be 
maintained  under  negative  pressure  for 
their  entire  length  before  in-duct  HEPA 
filtration  or  until  the  ducts  exit  the 
building  for  discharge. 

(vi)  Iteors  and  windows  of  AFB 
isolation  rooms  or  areas  shall  be  kept 
closed  while  in  use  for  TB  isolation, 
except  when  doors  are  opened  for 
entering  or  exiting  and  when  windows 
are  part  of  the  ventilation  system  being 
used  to  achieve  negative  pressure. 

(vii)  When  an  AFB  isolation  room  or 
area  is  vacated  by  an  individual  with 
suspected  or  confirmed  infactious  TB, 
the  room  or  area  shall  be  ventilated 
according  to  current  CDC 
recommendations  for  a  removal 
efificiency  of  99.9%  before  permitting 
employees  to  enter  without  respiratory 
protection  (see  appendix  C  to  this 
section). 

(6)  The  employer  shall  provide 
information  about  the  TB  hazard  to  any 
contractor  wrfao  provides  temporary  or 
contract  employees  who  may  incur 
occupational  exposure  so  that  the 
contractor  can  institute  precautions  to 
protect  his  or  her  employees. 

(e)  CliiuctjJ  and  Research 
Laboratories.  (1)  This  paragraph  applies 
to  clinical  and  research  laboratories  that 
engage  in  the  culture,  production, 
concentration,  experimentation,  or 
manipulatian  of  M.  tuberculosis.  The, 
requirements  in  this  paragraph  apply  in 
addition  to  the  other  requirements  (tf  the 
standard. 

(2)  Clinical  and  research  laboratories 
shall  meet  the  followins  criteria: 

(i)  Standard  microbiological  practices. 


(A)  Procedures  shall  be  performed  in 
a  manner  that  minimizes  the  creation  of 
aerosols. 

(B)  Mouth  pipetting  shall  be 
prohibited.  <. 

(C)  Work  sorfoces  and  laboratory 
equipment  shall  be  decontaminated  at 
the  end  of  each  shift  and  after  any  spill 
of  viable  material. 

(D)  Cultures,  stocks  and  other  wastes 
contaminated  with  M.  tuberculosis  shall 
be  decontaminated  before  disposal  by  a 
decontamination  method,  such  as 
autorlaving,  known  to  effectively 
destroy  M.  tubercuJom.  Materials  to  be 
decontaminated  outside  of  the 
immediate  laboratory  shall  be  placed  in 
a  durable,  leakproof  container,  closed 
and  sealed  for  transport  from  the 
laboratory  and  labeksd  or  color-coded  in 
accordance  with  paragraph  (hXlMii)  of 
this  section. 

(ii)  Special  practices.  (A)  Access  to 
the  laboratory  shall  be  limited  by  the 
laboiatmy  director  when  work  with  M. 
tuberculosis  is  in  progress. 

(B)  A  biosafety  manual  that  includes 
procedures  for  spill  management  shall 
be  adopted.  The  employer  shall  review 
the  manual  as  necessary  and  at  least 
aiuiually.  The  employer  shall  update  the 
biosafety  manual  as  necessary  to  reflect 
changes  in  the  work  setting.  Employees 
shall  be  advised  of  potential  hazards, 
shall  be  required  to  read  instructions  on 
practices  and  procedures,  and  shall  be 
required  to  follow  them. 

fC)  Cultures,  tissues,  or  specimens  of 
body  fluids  contaminated  with  M. 
tubaculosis  shall  be  placed  in  a 
container  that  prevents  leakage  during 
collection,  handling,  processing, 
storage,  transport,  or  shipping. 

(D)  All  spills  shall  be  immediately 
contained  and  cleaned  up  by  employees 
who  are  properly  trained  and  equipped 
to  work  with  potentially  concentrated 
M.  tuberculosis.  A  spill  or  accident  that 
results  in  an  exposure  incident  shall  be 
reported  immediately  to  the  laboratory 
director  or  other  designated  person. 

(E)  When  materials  containing  or 
animals  infected  with  M.  tuberculosis 
are  present  in  the  laboratory  or 
contaiiunent  module,  a  haxud  warning 
sign,  in  accordance  with  paragraph 
(hK2)(iv),  irKX>rporating  the  universal 
biohazard  symbol,  shall  be  posted  on  all 
laboratory  and  animal  room  access 
doors. 

(iii)  Containment  equipment.  (A) 
Certified  biological  safety  cabinets  « 
(Class  2)  shall  be  used  whenever 
procedures  with  a  potential  for 
generating  aerosob  of  M.  tuberculosis 
are  conducted  or  whenever  high 
concentrations  or  large  volumes  of  M. 
tuberaxltysis  are  used.  Such  materials 
may  be  centrifuged  in  the  open 


laboratory  if  sealed  rotor  heads  or 
centrifuge  safety  cups  are  used,  and  if 
these  rotors  or  safety  cups  are  opened  in 
a  bioloBical  safety  cabinet. 

(B)  Biological  safety  cabinets  shall  be 
certified  when  installed,  annually 
thereafter,  whenever  they  are  moved, 
and  whenever  filters  are  changed. 

(iv)  LabtKatory  facilities.  A  method  far 
decontamination  of  wastes  st  ■  - 

contaminated  with  M.  tuberculosis  (e.g., 
autoclave,  chemical  disinfection, 
incinerator,  or  other  decontamination 
system  known  to  eSiectively  destroy  M. 
tuberculosis]  shall  be  available  within  or 
as  near  as  feasible  to  the  work  area. 

(3)  Research  laboratories  shall  meet 
the  following  additional  criteria: 

(i)  Special  practices.  (A)  L«^x}ratory 
doors  shall  be  kept  closed  when  work 
involving  M.  tuberculosis  is  in  projaess. 

(B)  Access  to  the  work  area  snaliDe 
limited  to  authorized  persons.  Written 
policies  and  procedures  shall  be 
established  so  that  only  pmsons  who 
have  been  advised  of  the  potential 
biohazard.  who  meet  any  specific  entry 
requirements,  and  who  comply  with  all 
mtry  and  exit  procedures  shall  be 
allowed  to  enter  the  work  areas  and 
animal  rooms. 

(C)  Respiratory  protection  shall  be 
worn  when  aerosols  caiuiot  be  safely 
contained  (e.g.,  when  aerosols  are 
generated  outside  of  a  biological  safety 
cabinet). 

(ii)  Ck>ntainment  equipment.  Certified 
biological  safety  cabinets  (Class  2  or  3) 
or  appropriate  combinations  of  personal 
protection  or  physical  contaixunmt 
devices,  such  as  respirators,  centrifuge 
safety  cups,  sealed  centrifuge  rotors,  and 
contaiiunent  caging  for  animals,  shall  be 
used  for  manipulations  of  cultures  and 
those  clinical  or  environmental 
materials  that  may  be  a  source  of 
aerosols  containing  M.  tuberculoag; 
aerosol  challenge  oIf  animals  widi  M. 
tuberculosis;  harvesting  of  tissues  or 
fluids  from  animals  infected  with  M. 
tuberculosis:  or  the  necropsy  of  «nim«l« 
infected  with  M.  tuberculosis. 

(iii)  Laboratory  facihties.  (A)  The 
laboratory  shall  be  separated  firom  areas 
that  are  open  to  unrestricted  traffic  flow 
within  the  building.  Passage  through 
two  sets  of  self-closing  doors  shall  be 
required  for  entry  into  the  work  area 
from  access  corridors  or  other 
contiguous  areas. 

(B)  Windows  in  the  laboratory  shall 
be  closed  and  sealed. 

(C)  A  ducted  exhaust  air  ventilation 
system  shall  be  provided.  This  system 
shall  create  directional  airflow  that 
draws  air  from  "clean"  arees  into  the 
laboratory  toward  "contaminated" 
areas.  The  employer  shall  verify  the 
proper  direction  of  the  airflow  {i.e..  into 
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the  wosk  ana)  at  least  eveiy  six  i 
Hm  aidiaust  air  shall  not  be  tedrculatBd 
to  any  otkar  ana  d  dw  buildiag.  shall 
tm  iliw  liaigiwl  li>  llw  iiiilihhi.  ami  iliall 
be  diipaiaad  away  from  occupied  areas 

(D)  The  hi^  efficiency  paiticulats  air 
(iffiPA)-filtered  axhanst  air  from  Claas  2 
or  Claas  3  Inoki^oal  safety  cabiaeti 
aW)  be  AadwiBad  directly  to  the 
mitside  or  through  the  building  exhaiisl 
system.  If  the  HEPA-fiharad  exhaust  air 
bom  Class  2  or  3  biological  safety 
criiinets  is  to  be  dischttged  to  the 
outside  through  the  building  wxhaust  Mr 
system,  it  shall  be  connacted  to  this 
systam  in  a  manner  (e.g..  thimble  units) 
that  avoids  any  intaxferance  with  the  air 
balance  of  the  cabinets  or  building 
exhaust  systenL 

(E)  Continuous  flow  cantrifugas  or 
other  equipmnit  that  may  piodaoe 
aeroaols  ^all  be  contained  in  devioas , 
that  exhaust  air  through  HEPA  fihacB 
befam  dischaige  into  the  laboratory. 

(f)  Retpimtaiy  Pntectioit-il) 
Genera/,  (i)  Each  employer  shaU  provide 
a  respixator  to  each  employee  who: 

(A)  Enters  an  AFB  isolation  room  or 
area  in  use  iat  TB  isolation; 

(B)  Is  {wesmt  during  the  pe»fiiMuance 
of  procedures  or  services  fiv  an 
individual  widi  suspected  or  confirmed 
infectious  TB  who  is  not  masked; 

(C)  Transports  an  individual  widi 
suspected  or  confirmed  infectious  TB  in 
an  enclosed  vehicle  (e.g.,  wmhulanfat. 
helicopter)  or  who  transports  an 
individual  with  suspected  or  confirmed 
infections  TB  within  the  facility  when 
that  individual  is  not  masked; 

(D)  Repairs,  replaces,  or  iMintain*  air 
systems  or  equipment  that  may 
reasonably  be  anticipated  to  contain 
aerosoliaad  M.  tuhemiJosis; 

(E)  b  working  in  an  area  where  an 
unmasked  individual  with  suspected  or 
confirmed  infectious  TB  has  been 
segregated  or  otherwise  confined  (e.g., 
while  awaiting  transfer);  at 

(F)  Is  working  in  a  residence  vi^iere  an 
individual  with  suspected  or  confirmed 
infectious  TB  is  known  to  be  present 

(ii)  Each  employer  who  operates  a 
research  laboratory  shall  provide  a 
respirator  to  each  emplo3ree  who  is 
present  when  aerosols  of  M.  tuberculous 
cannot  be  safely  ctmtained  (e.^.  whea 
aerosols  are  generated  outside  of  a 
biological  safety  cabinet). 

(iiijThe  employer  shall  provide  the 
respirator  at  no  cost  to  the  employee 
and  shaU  assure  that  the  employee  uses 
die  respirator  in  accordance  writh  the 
requirements  of  this  section. 

(iv)  The  employer  shall  assure  that  the 
employee  dons  the  respirator  before 
entering  any  of  the  work  settings  or 
performing  any  of  the  tasks  set  forth  in 


pai^nphs  [mm  and  (Q(l)fu)  of  this 
section  and  uses  it  until  leaving  the 
worii  setting  or  cooqileting  die  task. 
niparrflBtt  of  othsr  amtroi  ■laaiMiai  ia 
placff 

(2)  nespiratoryPmlBctkm  Pragnm.  [i) 
Eadi  em^oyor  idio  has  aiqr  employee 
irikoae  of:cnpa****"*^  ttniwtsunt  is  baaad 
OD  "i"**"";!  *°y  of  ^^  work  — *Hiig«  or 
pwfcaimng  any  of  die  tasks  deacrfted  in 
paragraph  (fXl)  of  this  secticm  shall 
establish  and  implement  a  written 
respiratcMy  protection  {Hograra  that 
assures  respiraton  are  piopeily  selected, 
fitted,  used,  and  inmint»in»A  -nia 
program  shall  include  the  folknvhig 

(A)  Prooediues  far  selecting  the 
si^Hopiiate  respintors  far  use  in  the  - 
work  setting; 

(B)  A  detannination  of  each 
employee's  alnlity  to  wear  a  respirator, 
as  required  under  paragraph  (g)(3Xii)  of 
this  section.  Medical  Sunrailluoe,  far 
each  employee  required  to  wear  a 
respirator; 

(C)  Procedures  far  the  proparnaa  erf 
respirators; 

(D)  Fit  testing  procedures  far  ti^- 
fitting  respirators; 

(E)  Procedures  and  schedules  far 
cleaning,  disinfiscting,  storing, 
inflecting,  repairing,  or  otborwiae 
maintaining  respirators; 

(F)  Training  of  employees  to  assure 
the  proper  use  and  maintenance  of  the 
respirator,  as  required  under  paragraph 
(h)  of  this  section.  Communicatiaa  <^ 
Hazards  and  Training;  and 

(G)  Procedures  for  periodically 
evaluating  the  effectiveness  of  the 
prngram. 

(ii)  The  employer  shall  designate  a 
person  qualified  by  appropriate  training 
or  experience  to  be  responsible  for  the 
administration  of  the  respiratory 
protection  program  and  for  conducting 
the  poiodic  evaluations  of  its 
effectiveness. 

(iii)  The  emplajro"  shall  review  and 
update  the  written  program  as  necessary 
to  reflect  current  workplace  conditions 
and  respirator  use. 

(iv)  The  employer  shall,  upon  request, 
make  the  written  respiratory  protection 
program  available  to  affected 
employees,  their  designated 
representatives,  the  Assistant  Secretary, 
and  the  Ehrector.  A  copy  of  the  program 
shall  be  submitted  to  the  Assistant 
Secretary  and/or  the  Director,  if 
requested. 

(3)  Respirator  Selection,  (i)  The 
employer  shall  select  and  provide 
properly  fitted  negative  pressure  or 
mora  protective  respirators.  Negative 
preasun  reqiirators  shall  be  capable  of 
being: 


(A)  Quaht^ively  or  quantitatively  fit 
tested  in  a  raliahle  way  to  verify  a  faoe- 
aaal  ladcagi  of  no  more  than  10%;  and 

^)  Fit  dacked  by  die  employee  aadi 
time  the  respirator  is  donned 

(ii)  The  emptoysrahaM  select  a 
reyirator  Aat  will  fanctiem<gw3tivdy 
in  die  conditions  of  the  work  setting,  hi 
■ddifimi  to  nMwiliiig,llia  i  liteiia  in 
paragrai^  (fXSXi)  of  diis  section,  the 
reapiiatot  shall  be,  at  a  mintmiim  either 
a  ISPA  reqnrator  selectad  from  among 
thoaa  )oi]tffy  approved  as  aocaptoble  by 
the  Kfine  Safety  and  Health 
Administration  md  by  the  Nadooal 
Instituto  for  Ckxupatianal  Safety  and 
Health  (NIOSH)  under  die  jnovisians  of 
30  CFR  part  11,  or  an  NB5  nspirator 
certified  by  NIOm  under  die  provisions 
of  42  CFR  part  84. 

(4)  AespiRitar  Ubb.  (i)  The  enplqyer 
shall  not  permit  any  respirator  that 
depends  on  a  tight  feoe-to-fecqiiece  seal 
for  e£bctlveness  to  be  wom  by 
employees  having  any  condition  diat 
prevents  such  a  seaL  Examples  of  these 
conditions  include,  but  an  not  limited 
to.  fecial  hair  that  cmnes  between  the 
sealing  surface  of  die  feo^ece  and  the 
fece  or  if  fecial  hair  interferes  with  valve 
function,  absence  of  normally  worn 
dentures,  fecial  scars,  os  headgear  that 
piofects  under  the  fecepiece  seaL 

(U)  The  emplo]rer  shaU  aasun  that 
eadi  employee  who  wears  corrective 
glasses  or  goggles  wears  than  in  a 
maxmo'  that  does  not  interfere  with  the 
seal  of  the  facepiece  to  the  face  of  the 


(iii)  Disposable  respirators  shall  be 
discarded  when  excessive  resistance, 
phjrsical  damage,  or  any  other  condition 
renders  the  reqiirator  unsuitable  for  use. 

(iv)  The  employer  shall  assure  that 
each  employee,  upcm  donning  a  tight- 
fitting  respirator,  performs  a  fecepiece 
fit  check  prior  to  entering  a  work  araa 
where  respirators  are  retailed  The 
procedures  in  appendix  B  to  diis  section 
tx  other  procedures  recommended  hf 
the  respirator  manufecturer  that  provide 
protection  equivalent  to  that  provided 
by  the  procedures  in  appendix  B  shall 
beused 

(v)  Respirators  shall  be  inunediatafy 
repaired,  or  discarded  and  replaced, 
when  they  are  no  longer  in  proper 
working  conditicm. 

(vi)  The  employv  shall  permit  eech 
employee  to  leave  die  respirator  use 
area  as  aoaa  as  practical  to: 

(A)  Change  the  filter  elranents  or 
replace  the  respirator  whenever  the 
abilify  of  the  respirator  to  function 
effectively  is  compromised  or  the 
emplojree  detects  a  change  in  breathing 
resistance;  or 
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(B)  Wash  his  or  her  face  and  respirator 
facepiece  as  necessary  to  prevent  sidn 
irritation  associated  with  respirator  use. 

(vii)  Each  employee  required  to  wear 
a  respirator  under  this  section  shall  be 
evaluated  in  accordance  with  paragraph 
(g).  Medical  Surveillance,  of  this 
section. 

(viii)  No  employee  shall  be  assigned 
a  task  requiring  the  use  of  a  respirator 
if,  based  upon  the  employee's  most 
recent  evaluation,  the  physician  or  other 
licensed  health  care  professional,  as 
appropriate,  determines  that  the 
employee  will  be  unable  to  functioB 
adequately  while  wearing  a  respirator.  If 
the  physician  or  other  licensed  health 
care  professional,  as  appropriate, 
determines  that  the  employee's  job 
activities  must  be  limited,  or  that  the 
employee  must  be  removed  £rom  the 
employee's  current  job  because  of  the 
employee's  inability  to  wear  a 
respirator,  the  liaoitation  or  removal 
•hall  be  performed  in  accordance  with 
paragraph  (gJ(5Kiii)  of  this  section. 

(5)  Fit  Testing,  (i)  The  employer  shall 
perform  either  quantitative  or 
qualitative  face  6t  tests  in  accordance 
with  the  procedures  outlined  in 
appendix  B  to  this  section. 

lii)  The  employer  shall  assure  that 
each  employee  who  must  wear  a  tight- 
fitting  respirator  passes  a  fit  test: 

(A)  At  tne  time  of  initial  fitting; 

(B)  Whenever  changes  occur  in  the 
employee's  facial  characteristics  which 
affect  the  fit  of  the  respirator, 

(C)  Whenever  a  diSierent  size  or  make 
of  respirator  is  used;  and 

(D)  At  least  annually  thereafter  unless 
the  annual  determination  required 
under  paragraph  (g)(3)(iiHA).  Medical 
Surveillance,  of  this  section  indicates 
that  the  annual  fit  test  is  not  necessary. 

(iii)  When  quantitative  fit  testing  is 
performed,  the  employer  shall  not 
permit  an  employee  to  wear  a  tight- 
fitting  half-mask  respirator  unless  a 
minimum  fit  factor  of  one  hundred  (100) 
is  obtained  in  the  test  chamber. 

(6)  Maintaiance  and  caie  ofreuaaUe 
and  powered  air  purifying  respirators, 
(i)  Respirators  shall  be  cleaned  and 
disinfected  using  the  cleaning 
procedures  recommended  by  the 
manufiirturer  at  the  following  intervals: 

(A)  As  necessary  for  respirators  issued 
for  the  exclusive  use  of  an  employee; 
and 

(B)  After  each  use  for  respirators 
issued  to  more  than  one  employee. 

(ii)  Respirators  shall  be  inspected 
before  each  use  and  during  cleaning 
after  each  use; 

(iii)  Respirator  inspections  shall 
include: 

(A)  A  check  of  respirator  function, 
tightness  of  connections  and  the 


condition  of  the  Eacepiece,  head  straps, 
valves,  connecting  tube,  and  cartridges, 
canisters,  or  filters;  and 

(B)  A  check  of  the  rubber  or  elastomer 
parts  for  pliability  and  signs  of 
deterioration. 

(iv)  Respirators  that  foil  to  pass 
inspection  shall  be  removed  from 
service  and  shall  be  repaired  or  adjusted 
in  accordance  with  the  following: 

(A)  Repairs  or  adjustments  to 
respirators  are  only  to  be  made  with 
NIOSH -approved  parts  designed  for  the 
respirator  by  the  respirator 
manufacturer,  and  conducted  by 
persons  appropriately  trained  to 
perform  such  operations; 

(B)  Only  repairs  of  the  type  and  extent 
covered  by  the  manufacturer's 
recommendations  may  be  performed; 
and 

(C)  Reducing  or  admission  valves  or 
regulators  shall  be  returned  to  the    . 
manufactiirer  or  given  to  an 
appropriately  trained  technician  for 
adjustment  or  repair. 

(v)  Respirators  shall  be  stored  in  a 
manner  that  protects  th«n  frtan 
contamination,  damage,  dust,  sunlight, 
extreme  temperatures,  excessive 
moisture,  and  HnmAgir^g  chemicals  and 
prevents  deformation  of  the  Cacepiece  or 
exhalation  valve. 

(7)  Identification  of  filters,  cartridges, 
and  canisters,  (i)  Filters,  cartridges,  and 
canisters  used  in  the  workplace  shall  be 
properly  labeled  and  color-coded  with 
the  NQOSH  approval  label  as  required  by 
30  CFR  part  11  or  42  cm  part  84, 
whichever  is  applicable,  before  they  are 
placed  into  service. 

(ii)  The  NIOSH  approval  label  on  a 
filter,  cartridge,  or  canister  shall  not  be 
intentionally  removed,  obscured,  or 
defaced  while  it  is  in  service  in  the 
workplace. 

(8)  Respiratory  protection  program 
evaluation.  The  employer  shaU  review 
the  overall  respiratory  protection 
program  at  least  annually,  and  shall 
conduct  inspections  of  the  workplace  as 
necessary  to  assure  that  the  provisions 
of  the  program  are  being  property 
implemented  for  all  affected  employees. 
The  review  of  the  program  shall  include 
an  assessment  of  each  element  required 
under  paragraph  (f)(2)  of  this  section. 

(g)  Medical  Surveillance — (1)  General. 
(i)  Each  employer  who  has  any 
employee  with  occupational  exposure 
shall  provide  the  employee  with 
medical  surveillance  as  described  in 
this  paragraph. 

(ii)  Eacn  employer  covered  under 
paragraph  (a).  Scope,  of  this  section 
shall  provide  informatian  about  the 
signs  and  symptoms  of  pulmonary  TB, 
a  medical  history,  a  physical 
examination,  TB  skin  testing,  medical 


management  and  follow-up  and,  if 
indicated,  other  related  tests  and 
procedures,  and  medical  removal 
protection  if  the  employee  develops 
infectious  TB,  to  any  of  his  or  her 
employees  who  have  an  exposiue 
incident  while  working  in  a  covered 
work  setting,  even  if  such  emplo3^ee  is 
not  categorized  as  having  occupational 
exposure. 

(iii^Medical  surveillance  provisions, 
including  examinations,  evaluations, 
determinations,  procedures,  and 
medical  management  and  follow-up. 
shall  be: 

(A)  Provided  at  no  cost  to  the 
employee: 

(B)  Provided  at  a  reasonable  time  and 
place  for  the  employee; 

(C)  Performed  by  or  under  the 
supervision  of  a  physician  or  othdr 
licensed  health  care  profiassional,  as 
appropriate;  and 

(D)  Provided  according  to 
recommendations  of  CDC  current  at  the 
time  these  evaluations  and  procedures 
take  place,  except  as  specified  by  this 
paragraph  (g). 

(iv)  Laboratory  tests  shall  be 
conducted  by  an  accre<^ted  laboratory. 

(2)  Explanaticm  of  Terms.  This 
paragraph  explains  the  terms  used  in 
paragraph  (g). 

(i)  Medical  history  emphasizes  the 
pulmonary  system,  and  includes 
previous  exposure  to  M.  tuberculosis, 
BC£  vaccination,  TB  skin  test  results, 
TB  disease,  prior  and  current  preventive 
or  therapeutic  treaUpent,  current  signs 
or  symptoms  of  active  TB  disease,  and 
foctors  afiiacting  immunocompetence; 

(ii)  Physical  examination  emphasizes 
the  pulmonary  system,  signs  and 
symptoms  of  active  TB  disease,  and 
factors  aSecting  inununocompetence; 

(iii)  TB  skin  testing,  includes  energy 
testing  if  indicated,  and  is  only  for 
employees  whose  TB  skin  test  status  is 
not  known  to  be  positive.  An  initial  2- 
step  protocol  is  to  be  used  for  each 
Mnployee  who  has  not  been  previously 
skin  tasted  and/or  for  whom  a  negative 
test  cannot  be  docimiented  within  the 
past  1 2  months.  If  the  employer  has 
documentation  that  the  employee  has 
had  a  negative  TB  skin  test  within  the 
past  12  months,  that  test  may  be  utilized 
to  fulfill  the  skin  testing  portion  of  this 
requirement  Periodic  retesting  shall  be 
performed  in  accordance  with 
paragraph  (gK3)  of  this  section. 

(iv)  "Determination  of  the  employee's 
ability  to  wear  a  respirator"  is  a  foca-to- 
face  assessment  of  the  health  factors 
affecting  respirator  use  and  the  need  for 
the  annual  fit  test 

Note  ID  paragrapli  (g)(2Xiv):  A 
detennioebon  of  the  oaed  Cor  tfaa  annual  Bt 
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tact  may  only  be  paifuiiiwd  after  the  required 
initial  fit  test  of  the  emplojree  and  cannot  be 
used  in  lieu  of  any  other  required  fit  tests,  for 
example,  when  a  diffBrent  size  or  make  of 
respirator  is  used. 

(v)  "Medical  management  and  follow- 
up"  include  diagnosis,  and,  where 
appropriate,  prophylaxis  and  treatment 
related  to  TB  infection  and  disease. 

(vi)  Other  related  tests  and 
procedures  include  those  associated 
with  TB  infection  and  disease  and 
determined  to  be  necessary  by  the 
physician  or  other  licensed  health  caie 
professional,  as  appropriate. 

(vii)  Medical  Removal  Protection  is 
the  maintenance  of  earnings,  seniority 
and  other  benefits  specified  in 
paragraph  (g)(5)  of  this  section  for  an 
employee  who  has  confirmed  or 
suspected  infiactious  TB  or  is  unable  to 
wear  a  respirator. 

(3)  Application,  (i)  Each  employee 
with  occupetional  exposore  shall  be 
provided  with  the  foUowing  at  the  times 
specified: 

(A)  Before  initial  assignment  to  a  job 
with  occupational  exposure  or  within 
60  days  of  the  efiisctive  date  of  this 
standard  and  at  leest  annually 
thereafter  A  medical  history  and  TB 
skin  testing,  and,  if  indicated,  a  physical 
examination  and  othn  related  tests  and 
procediues; 

Note  to  pan^raph  (^SNiNA):  If  an 
employee  has  bad  a  medical  examinatian 
within  the  twelve  (12)  months  preceding  the 
eCfiactive  date  of  the  standard  and  the 
amfrioyw  has  the  documented  results  of  that 
examination,  only  the  medical  surveillance 
provisions  required  by  the  standard  that  were 
not  included  in  the  examination  oeed  to  be 
provided.  The  date(s)  of  the  previous  medical 
examination  and  skin  test  shall  be  used  to 
determine  the  date(s)  of  the  employee's  next 
medical  examination  and  skin  tact  but  in  no 
case  shall  the  interval  between  the  previous 
examination  and  akin  test  and  the  next 
exambiation  and  akin  test  exceed  12  months. 

(B)  When  die  employee  has  signs  or 
symptoms  of  TB,  either  obsraved  or  self- 
repocted:  A  medical  history,  a  physical 
examination,  TB  sldn  testing,  medical 
management  and  follow-up,  and,  if 
indicated,  other  related  tests  and 
procedures; 

(C)  When  an  employee  undergoes  an 
exposure  incident-  A  medical  histray, 
TB  skin  testing  as  soon  as  feasible 
(unless  there  is  documented  negative  TB 
skin  testing  within  the  past  3  months), 
and  if  the  result  is  negative,  another 
skin  test  3  months  later,  medical 
management  and  follow-up  and,  if 
indicated,  a  physical  examination  and 
other  related  tests  and  procedures; 

(D)  Wh«i  the  employee  has  a  TB  skin 
test  conversion:  A  medical  history,  a 
physical  examination,  medical 


management  and  follow-up,  and,  if 
indicated,  other  related  tests; 

(E)  Witliin  30  days  of  die  termination 
of  employment  A  TB  skin  test;  and 

(F)  At  any  other  time  the  physician  or 
oihet  licensed  health  care  professional, 
as  appropriate,  deems  it  necessary:  Any 
or  all  the  provisions  of  paragraph  (g). 

(ii)  Each  employee  wno  must  wear  a 
respirator  shall  be  provided  with  the 
following  at  the  times  specified:  ^ 

(A)  Before  initial  assignment  to  a  job 
wit^  occupational  exposure  or  writhin 
60  dajTs  of  the  efiisctive  date  of  this 
standard  and  at  least  annually 
thereafter  A  determination  of  tbe 
employee's  ability  to  wear  a  respirator, 
and 

(B)  When  the  wearer  experiences 
unusual  difficulty  while  beii^  fitted  or 
while  using  a  respirator  A 
determination  of  the  employee's  ability 
to  wear  a  respirator,  includbig  relevant 
components  of  a  medical  history,  and,  if 
indicated,  a  physical  examination  and 
other  related  tests  and  procedures. 

(iii)  An  employee  with  negative  TB 
skin  test  stetus  shall  be  provided  with 
a  TB  skin  test  every  6  months  If  the 
employee  in  the  course  of  his  or  her 
duties: 

(A)  Enters  an  AFB  isolation  room  or 
area; 

(B)  Performs  or  Is  present  during  the 
performance  of  high-hazard  procedures; 

(C)  Transports  or  is  present  during  the 
transport  of  an  individual  vrith 
suspected  or  confirmed  infectfous  TB  in 
an  enclosed  vehicle;  or 

(D)  Works  in  an  intake  area  where 
early  identification  procedures  are 
performed  (e.g.,  emogeifty 
departments,  admitting  areas)  In 
fecilities  where  six  (6)  or  more 
individuals  with  confirmed  infectious 
TB  have  been  encountered  in  die  past 
twelve  months. 

(4)  Additional  Requirements,  (i)  The 
employer  shall  assure  that  when  the 
physician  or  other  licensed  health  care 
professfonal,  as  appropriate,  determines 
that  an  employee  has  suspected  or 
confirmed  infectious  TB,  the  physician 
or  other  licensed  health  care 
professional,  as  appropriate,  shall  notify 
the  empfoyer  and  the  employee  as  soon 
as  feasible. 

(ii)  When  the  emplojrer  first  identifies 
an  individual  with  confirmed  infectious 
TB,  the  employer  shall  notify  each 
employee  who  has  had  an  exposure 
incident  involving  that  individual  of  his 
or  her  mmosuie  to  confirmed  TB;  and 

(iii)  When  an  exposure  incident 
results  in  a  TB  skin  test  conversion,  the 
employer  shall  assure  that  a 
determination  is  made  of  the  drug 
susceptibilify  of  the  M.  tuberculosis 
isolate  bom  the  source,  unless  the 


emplo]fer  can  demonstrate  thaf  such  a 
determination  is  not  feasible. 

(iv)  When  an  exposure  incident  or  a 
TB  skin  test  conversion  occurs,  the 
employer  shall  investigate  and 
document  the  circumstances 
suntnmding  the  exposure  incident  or 
conversion  (e.g.  failure  of  engineering 
controls  or  wcwk  practices  and  events 
leading  to  the  exposure  incident)  to 
determine  if  changes  can  be  instituted  to 
prevent  similar  occurrences  in  the 
future. 

(5)  Medical  Removal  Protection.  U) 
Each  employee  with  suspected  or 
confirmed  infectious  TB  shall  be 
removed  frx>m  the  workplace  until 
determined  to  be  noninfectious. 

(ii)  For  each  employee  vrbo  is 
removed  from  the  workplace  imder 
paragraph  (gK5)(i)  of  this  section,  the 
emplojfer  shall  nmintnin  the  total 
ncmnal  earnings,  seniority,  and  all  other 
employee  rights  and  beitefits.  including 
the  onployee's  right  to  his  or  her  taaam 
job  stetus,  as  if  the  employee  had  not 
been  removed  from  the  emplojree's  job 
or  otherwise  medically  limited  until  the 
employee  is  determined  to  be 
noninfectious  or  for  a  maximum  of  18 
mondis.  whichever  comes  first 

(iii)  For  each  employee  who  is 
removed  from  his  or  her  job  under 
paragraph  (fX4Xviii),  Respiratory 
Protection,  of  this  section  the  employer 
shall  transfer  the  emplojree  to 
comperable  worii  for  which  the 
employee  is  qualified  or  can  be  trained 
in  a  short  period  (up  to  6tnionths), 
where  the  use  of  respiratory  protection 
is  not  required.  The  emplojrer  shall 
TnAjntain  the  total  normal  earnings, 
seniority,  and  all  other  employee  rights 
and  benefits.  If  there  is  no  such  woAl 
available,  the  employer  shall  maintain 
the  onployee's  total  normal  eemings, 
seniority,  and  all  other  employee  rights 
and  benefits  imtil  such  work  becomes 
available  or  for  a  maximum  of  18 
months,  whichever  comes  first 

(iv)  An  employer's  obligation  to 
provide  earnings,  seniority  and  other 
benefits  to  a  removed  employee  may  be 
reduced  to  the  extent  that  the  employee 
receives  compensation  for  earnings  lost 
during  the  period  of  removal  either  from 
a  publicly  or  employer-funded 
compensation  program  or  from 
employment  with  another  emplojrer 
made  possible  by  virtue  of  the 
employee's  removal. 

(6)  ^formation  Provided  to  Physkaan 
or  Other  Licensed  Health  Care 
Professionals,  (i)  Each  employer  shall 
assure  that  all  phjrsicians  or  other 
licensed  health  care  professionals 
responsible  for  making  determinatiom 
and  performing  procedures  as  part  of 
the  medical  surveillance  program  are 
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provided  ■  copy  of  this  ragulation  and. 
for  tliose  employees  required  to  wear 
respirators  under  this  section,  i 

information  regarding  the  type  of    A/f-i 
respiratory  protection  used,  a 
description  of  the  work  effort  required, 
any  special  environmental  conditions 
(e.g.,  heat,  confined  space  entry), 
additional  requirements  for  protective 
clothing  and  equipment,  and  the 
duration  and  frequency  of  usage  of  the 
respirator. 

(li)  Each  employer  shall  assure  that 
the  physician  or  other  licensed  health 
care  profiessional,  as  appropriate,  who 
evaluates  an  employee  after  an  exposure 
incident  is  provided  the  following 
information: 

(A)  A  description  of  the  exposed 
employee's  duties  as  they  relate  to  the 
eamosure  incident; 

(B)  Circumstances  under  ««bich  the 
expdaiire  incident  occurred; 

(C)  Any  diagnostic  test  results, 
including  drug  susceptibility  pattern  or 
other  information  relating  to  the  source 
of  exposure  which  could  assist  in  the 
medical  management  of  the  employee; 
and 

(D)  All  of  the  employee's  medical 
records  relevant  to  the  management  of 
the  employee,  including  tuberculin  sidn 
testing  results. 

(7)  Written  Opinion,  (i)  Each  employm 
shall  obtain  and  provide  the  employee 
with  a  copy  of  the  written  opinion  of  the 
physician  or  other  licensed  health  care 
professional,  as  appropriate,  within  15 
days  of  the  completion  of  all  medical 
evaluations  required  by  this  section. 

(ii)  The  written  opinion  shall  be 
limited  to  the  following  information: 

(A)  The  employee'sTB  skin  test 
status; 

(B)  The  employee's  infectivity  status; 

(C)  A  statement  that  the  employee  has 
been  informed  of  the  results  of  the 
medical  evaluation; 

(D)  A  statement  that  the  employee  has 
been  told  about  any  medical  conditions 
resulting  from  exposure  to  T6  that 

Tire  further  evaluation  or  treatment; 
)  Recommendations  for  medical 
removal  or  work  restrictions  and  the 
physician's  or  ^ther  licensed  health  care 
professional's  opinion  regarding  the 
employee's  ability  to  wear  a  respirator. 

(iii)  All  other  finding*  or  diagnoses 
shall  rentain  confidential  and' shall  not 
be  included  in  the  written  report 

(h)  Coaununication  of  Hazards  and 
iWiing— (1)  Labels,  (i)  Air  systems  that 
may  reasonably  be  anticipated  to 
contain  aerosolized  M.  tuberculosis 
shall  be  labeled  "Contaminated  Air — 
Respiratory  Protection  Required."  The 
label  shall  be  placed  at  all  points  where 
ducts  are  accessed  prior  to  a  HEPA  filter 
and  at  duct  access  points.  Cans,  and 


discharge  ouUets  of  non-HEPA  filtered 
direct  discharge  systems. 

(ii)  CUnicai  and  research  laboratory 
wastes  that  are  contaminated  with  M. 
tuberculosis  and  are  to  be 
decontaminated  outside  of  the 
immediate  laboratory  shaU  be  labeled . 
with  the  biohazard  symbol  or  placed  in 
a  red  containofs). 

(2)  Signs,  (i)  Signs  shall  be  posted  at 
thai  entrances  to: 

(A)  Rooms  or  areas  used  to  isolate  an 
individiial  with  suspected  or  confirmed 
infiactious  TB; 

(B)  Areas  where  procedures  or 
services  are  being  performed  on  an 
individual  with  suspected  or  confirmed 
infectious  TB;  and 

(C)  Clinical  and  research  laboratories 
where  A#.  tuberculosis  is  present. 

(ii)  When  an  AFB  isolation  room  or 
area  is  vacated  by  an  individual  with 
suspected  or  confirmed  infectious  TB. 
unless  the  individual  has  been 
medically  determined  to  be 
noninfisctious,  the  sign  shall  remain 
posted  at  the  entrance  until  the  room  or 
area  has  been  ventilated  according  to 
CDC  recommendations  for  a  removal 
efficiency  of  99.9%  (see  Appendix  C  to 
this  section). 

(iii)  Signs  for  AFB  isolation  rooms  m 
areas,  except  as  required  in  paragraph ' 
(h)(2Xiv)  of  this  section,  shall  be  readily 
observable  and  shall  bear  the  following 
legend  with  sjrmbol  and  text  in  white  on 
a  red  background: 
sajjMa  oooc  4si«.i»^ 


STOP 


No  Admtttence  Widioiit  Wearing  a 
Type  N95  or  More  Protective  Respirator 

Note  to  paragraph  (h)(2Xii):  Employen 
may  include  additional  information  on  sign^ 
provided  it  does  not  intarfare  with 
conveyance  of  tiiis  message. 

(iv)  Signs  at  the  entrances  of  clinical 
or  research  laboratories  and  autopsy 
suites  where  procedures  are  being 
performed  that  may  generate  aerosolized 
^4.  tuberculosis  shall  include  the 
biohazard  symbol,  name  and  telephone 
number  of  the  laboratory  director  or 
otiier  designated  responsible  person,  the 
infectious  agent  designation 
Mycobacterium  tuberculosis,  and 
special  requirements  for  entering  the 
laboratory  or  autopsy  room. 


(3)  Information  and  Training,  (i)  Each 
employmr  shall  assure  that  eech 
employee  with  occupational  exposure 
participates  in  a  training  program, 
which  must  be  provided  at  no  cost  to 
the  employee  and  be  made  available  at 
a  reasonable  time  and  place. 

(ii)  Training  shall  be  provided  as 
follows: 

(A)  Before  initial  assignment  to  tasks 
where  occupational  exposure  may 
occur; 

(B)  Within  60  days  after  the  effective 
date  of  the  standard;  and 

(C)  At  least  annually  thereafter,  unless 
the  employer  can  demonstrate  that  the 
employee  has  the  specific  knowledge 
and  skills  required  under  paragraph 
(h)(3)(vii)  of  this  section.  The  employer 
must  provide  re-training  to  the 
employee  in  any  topic(s)  in  which 
specific  knowledge  and  skills  cannot  be 
demonstrated. 

Note  to  paragraph  (hXSXtt):  Ttaiaiag  in 
the  general  topics  under  par^nph  (hXSNvii) 
of  this  section  which  has  been  provided  in 
the  past  12  months  by  a  previous  employer 
may  be  transferred  to  an  employee's  new 
employer.  Hovrever,  tlie  new  employer  must 
provide  training  in  tlie  site-specific  topics 
under  paragraph  (hMSKvii)  in  accordance 
with  the  requirements  of  paiagr^h  (h). 

(iii)  For  employees  who  have  received 
training  on  TB  in  the  year  preceding  the 
effective  date  of  the  standard,  only 
training  with  respiect  to  the  provisions 
of  the  standard  that  were  not  included 
in  such  training  need  be  provided.  The  - 
annual  retraining  shall  be  conducted 
within  one  year  from  the  date  of  the 
training  that  occurred  before  the 
effective  date  of  the  stamdard. 

(iv)  Annual  training  for  each 
employee  shall  be  provided  within  one 
calendar  year  of  the  employee's 
previous  training. 

(v)  The  employer  shall  provide 
additional  training  when  changes  such 
as  modification  of  tasks  or  procedures  or 
institution  of  new  tasks  or  procedures 
affect  the  employee's  occupational 
exposure.  The  additional  training  may 
be  limited  to  addressing  the  new  or 
modified  exposures. 

(vi)  Material  appropriate  in  content 
and  vocabulary  to  the  educational  level, 
literacy,  and  language  of  employees 
shall  be  used. 

(vii)  The  training  program  shall 
include  an  explanation  of: 

(A)  The  contents  of  this  standard  and 
the  location  of  an  accessible  copy  of  the 
regulatory  text  of  this  standard; 

[B]  The  general  epidemiology  of  TB, 
including  Multidrug-Resistant  TB 
(MDR-TB),  and  the  potential  for 
exfKisure  within  the  fecility;  the  signs 
and  symptoms  of  TB,  including  the 
difference  between  tuberculosis 
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infection  and  tuberculosis  disease;  the 
modes  of  transmission  of  tuberculosis, 
including  the  possibility  of  reinfection 
in  persons  with  a  positive  tuberculin 
skin  test;  and  the  peraonal  health 
conditions  that  increase  the  employee's 
risk  of  developing  TB  disease  if  infected 
(e.g.,  HIV  infiBCtion.  prolonged 
corticosteroid  therapy,  other 
immunocompromising  conditions); 

(C)  The  employer's  exposure  control 
plan  and  respiratory  protection  program 
and  the  means  by  which  the  employee 
can  review  the  written  plans; 

P)  The  tasks  and  other  activities  that 
may  involve  exposure  to  M. 
tuberculosis; 

(E)  The  use  and  limitations  of 
methods  that  will  prevent  or  reduce 
exposure,  inclnding  appropriate 
engineering  controU,  work  practices, 
respiratory  protection,  and  site-specific 
control  measures; 

(F)  Why  a  respirator  is  necessary,  and 
the  besis  of  selection  of  the  respiraton 
used,  the  types  of  respirators  used, 
upkeep  and  storage  of  the  respiraton 
used,  and  their  location  and  proper  use, 
including  procedures  for  inspection, 
donning  and  removal,  checking  the  fit 
and  seals,  and  wearing  the  respirator. 
This  instruction  shall  allow  sufBcient 
practice  to  enable  the  employee  to 
become  thoroughly  familiar  with  and 
effective  in  performing  these  tasks; 

(G)  The  employer's  medical 
surveillance  program,  including  the 
purpose  of  tuberculin  skin  testing,  the 
importance  of  a  positive  or  negative  sldn 
test  result,  energy  testing,  and  the 
importance  of  participation  in  the 
program; 

(H)  The  procedures  to  follow  if  an 
exposure  incident  occun,  including  the 
method  of  reporting  the  incident  and 
the  medical  management  and  follow-up 
that  the  employer  is  reqidred  to  provide, 
and  the  benefits  and  risks  of 
prophylaxis;  and 

(Ij  Tne  procedures  to  follow  if  the 
employee  develops  signs  or  symptoms 
of  TB  disease. 

(viii)  The  peraon(s)  conducting  the 
training  shall  be  knowledgeable  in  the 
subject  matter  covered  by  the  elements 
contained  in  the  training  program  as  it 
relates  to  the  workplace  that  the  training 
will  address. 

(ix)  The  employer  shall  provide 
employees  with  an  opportimity  for 
interactive  questions  and  answere  with 
the  person  conditcting  the  training 
session. 

(i)  Recordkeeping— {1)  Medical 
Records,  (i)  Each  employer  shall 
establish  and  maintain  an  accurate 
record  for  each  employee  with 
occupational  exposure,  in  accordance 
wiUi  29  CFR  1910.1020. 


(ii)  This  record  shall  include: 

(A)  The  name,  social  security  numbOT, 
and  job  classification  of  tiie  employee; 

(B)  A  copy  of  all  results  of 
examinations;  medical  testing, 
including  the  employee's  tubercolin 
skin  test  status;  and  follow-up 
procedures; 

(C)  The  emplojrer's  copy  of  the 
physician's  or  otiier  licensed  health  care 
professional's  written  opinion;  and 

(D)  A  copy  of  the  information 
provided  to  the  physician  or  other 
licmsed  health  care  professional. 

(iii)  Confidentiality.  The  employer 
shall  assure  that  employee  medical 
records  required  by  paragraph  (i)  are: 

(A)  Kept  confidential;  and 

(B)  Not  disclosed  or  reported  without 
the  employee's  express  written  consent 
to  any  person  within  or  outside  the 
workplace,  except  as  required  by  this 
section  or  as  may  be  req^iired  by  law. 

(iv)  The  employer  shall  maintain  the 
records  required  by  paragraph  (iKl)  for 
at  least  the  duration  of  employment  plus 
30  yean,  in  accordance  with  29  CFR 
1910.1020.  The  medical  records  of 
employees  who  have  worked  for  less 
than  one  year  for  the  employer  need  not 
be  retaineid  beyond  the  term  of 
employment  if  they  are  provided  to  the 
employee  upon  termination  of 
employment. 

(2)  OSHA  Illness  and  Injury  Records. 
The  employer  shall  record  TB  infection 
or  disease  in  accordance  with  29  CFR 
1904  and  29  CFR  1960,  as  applicable. 

(3)  Training  Records,  (i)  Training 
records  shall  include  the  following 
information: 

(A)  The  dates  of  the  training  sessions; 

(B)  The  contents  or  a  summary  of  the 
training  sessions; 

(C)  llie  names  and  qualifications  of 
persons  conducting  the  training;  and 

P)  The  name  and  job  classification  of 
all  persons  attending  the  training 
sessions. 

(ii)  Training  records  shall  be 
maintained  for  3  years  fivm  the  date  on 
which  the  training  occurred. 

(4)  Engineering  Control  Maintenance 
and  Monitoring  Records,  (i)  Engineering 
control  maintenance  records  shall 
include  the  following  information: 

(A)  Date; 

(B)  Equipment  identification; 

(C)  Task  performed;  and 

(D)  Sign-off. 

(ii)  Penrformance  monitoring  records 
shall  include  the  following  information: 

(A)  Dete  and  time; 

(B)  Location; 

(C)  Parameter  measured,  including 
units  when  appropriate; 

(D)  Results  of  monitoring;  and 

(E)  Sign-ofL 


(iii)  Engineering  control  maintaff^mrB^ 
and  monitoring  records  shall  be 
maintained  for  three  years. 

(5)  Availability,  (i)  Emplo3ree  medical 
records  required  by  para^aph  (iMl)« 
Recordkeeping,  of  this  section  shall  be 
provided  upon  request  for  the 
examination  and  copying  to  the  subject 
employee,  to  anyone  having  the  vifritten 
consent  of  the  subject  emplo]ree,  to  the 
Director,  and  to  the  Assistant  Secretary 
in  accordance  with  29  CFR  1910.1020. 
OSHA  Illness  and  Injury  Records  shall 
be  accessible  under  the  provisions  of  29 
CFR  1904  and  29  CFR  1960.  as 
applicable. 

(ii)  Employee  training  records 
required  by  paragraph  (iM3), 
Recordkeeping,  of  this  section  ^hall  be 
provided  upon  request  for  examination 
and  cojqring  to  employees,  to  their 
representatives,  to  the  Directw,  and  to 
the  Assistant  Secretary. 

(iii)  Engineering  control  maintenance 
and  monitoring  reawds  required  by 
paragraph  (i)(4),  Recordkeeping,  of  this 
section  shall  be  provided  upon  request 
for  examination  and  copying  to 
employees,  their  representatives,  to  the 
Director,  and  to  the  Assistant  Secretary. 

(6)  Traitsfer  of  Records,  (i)  The 
employer  shall  comply  with  the 
requirements  involving  transfer  of 
records  set  forth  in  29  CFR  1910.1020(h) 
and  29  CFR  1904  and  29  CFR  1960.  as 
applicable. 

(ii)  If  the  emplo3wr  ceeses  to  do 
business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director  at 
least  three  months  before  their  disposal 
and  transmit  them  to  the  Director,  if 
required  by  the  Director  to  do  so,  within 
the  three  month  period. 

(j)  Definitions.  For  the  purposes  of 
this  section,  the  following  shall  apply: 

Add-fast  bacilli  (AFB)  means  bacteria 
that  retain  certain  dyes  after  being 
washed  in  an  acid  solution.  Most  add- 
Cast  organisms  are  mycobacteria. 

Accredited  laboratory  means  a 
laboratory  that  has  participated  in  a 
quality  assurance  program  leading  to  a 
certification  of  competence 
administered  by  a  governmental  or 
private  organization  that  tests  and 
certifies  laboratories. 

Air-purifying  respirator  means  a 
respirator  that  is  designed  to  remove*  air 
contaminants  bom  the  ambient  air  or  air 
surrounding  the  respirator. 

AFB  isolation  room  or  area  includes, 
but  is  not  limited  to,  rooms,  areas, 
booths,  tents,  or  other  enclosures  that 
are  maintained  at  negative  pressure  to 
adjacent  areas  in  order  to  control  the 
spread  of  aerosolized  M.  tubaculosis. 
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Anagy  means  dte  inability  of  a 
person  to  react  to  skin  test  antigen* 
(even  if  the  person  is  infected  with  the 
organisms  tested)  because  of 
inununosu  ppression. 

Assistant  Secretary  mecms  the 
Assistant  Secretary  of  Labor  fDr 
Occupational  Safsty  and  Health,  or 
designated  representative. 

0CG  (BaciUe  Cahnette-Guerin) 
vaccine  is  a  tuberculosis  vaccine. 

Canister  or  cartridge  means  a 
container  with  a  filter,  sorbent,  or 
catalyst,  or  a  combination  of  these 
items,  that  removes  specific  air 
contaminants  from  the  air  drawn 
through  the  container. 

Clinical  laboratory  is  a  laboratory  or 
area  of  a  fiKdlity  that  conducts  routine 
and  repetitive  operations  for  the 
diagnosis  of  TB  such  as  preparing  acid- 
fiut  smears  and  culturing  sputa  or  other 
clinical  specimens  for  identification, 
typing  or  susceptibility  testing. 

Confirmed  infectious  tuberculosis  is  a 
disease  state  that  has  been  diagnosed  by 
positive  identification  of  M.  tuberculosis 
from  body  fluid  or  tissue  through 
positive  culture,  positive  gene  probe,  or 
poritive  polymerase  chain  reaction 
(PCR).  The  disease  state  must  be  capable 
of  being  transmitted  to  another 
individual  (e.g..  pulmonary  or  laryngeal 
TB  or  extrapuhnonary  TB  where  the 
infected  tissue  is  exposed  and  could 
generate  droplet  nuclei). 

Conversion  means  a  change  in 
tuberculin  skin  test  results  from 
negative  to  positive,  based  upon  current 
Centers  for  Disease  Control  and 
Prevention  (CDC)  guidelines. 

Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health.  U.S.  Department  of 
Healtii  and  Human  Services,  or 
designated  representative. 

Disposable  respirator  means  a 
respiratory  protective  device  that  cannot 
be  resupplied  with  an  unused  filter  or 
cartridge  and  that  is  to  be  discarded  in 
its  entirety  after  its  useful  service  life 
has  been  reached. 

Exposure  incident  means  an  event  in 
which  an  employee  has  been  exposed  to 
an  individual  with  confirmed  inilactious 
TB  or  to  air  containing  aerosolized  M. 
tuberculosis  without  the  benefit  of 
applicable  exposure  control  measures 
required  by  this  section. 

Filter  means  a  component  used  in 
respiraton  to  remove  solid  or  liquid 
aerosols  from  the  inspired  air. 

Fit  factor  means  a  quantitative 
measure  of  the  fit  of  a  particular 
respirator  on  a  particular  individual. 

High  efficiency  particulate  air  (HEPA) 
fitter  means  a  specialized  filter  that  is 
capable  of  removing  99.97%  of  particles 


greeter  than  or  eqiial  to  0.3  micrometer 
in  diameter. 

High  hazard  procedures  are 
procedures  performed  on  an  individual 
with  suspected  or  confirmed  infectious 
tuberculosis  in  which  the  potential  for 
being  exposed  to  Af.  tuberculosis  is 
increased  due  to  the  reasonably 
anticipated  generation  of  aerosolized  M. 
tuberculosis.  Such  procedures  include, 
but  are  not  limited  to,  sputum 
induction,  bronchoscopy,  endotracheal 
intubation  or  suctioning,  aerosolized 
administration  of  pentamidine  or  other 
medications,  and  pulmonary  function 
testing.  They  also  include  autopsy, 
clinical,  surgical  and  laboratory 
procedures  that  may  aerosolize  M.. 
tuberculosis. 

M.  tuberculosis  means  Mycobacterium 
tuberculosis,  the  scientific  name  of  the 
bacillus  that  causes  tuberculosis. 

Negative  pressure  means  the  relative 
air  pressure  difference  between  two 
areas.  A  room  that  is  under  negative 
pressure  has  lower  pressure  than 
adjacent  areas,  which  keeps  air  from 
flowing  out  of  the  rocHn  and  into 
adjacent  rooms  or  areas. 

Negative  pressure  respirator  means  a 
respirator  in  which  the  air  pressure 
inside  the  facepiece  is  negative  during 
inhalation  with  respect  to  the  ambient 
air  pressure  outside  the  respirator. 

Occupational  exposure  means 
reasonaj}ly  anticipated  contact,  that 
results  from  the  performance  of  an 
employee's  duties,  with  an  individual 
with  suspected  or  confirmed  infectious 
TB  or  air  that  may  contain  aerosoliaed 
M.  tuberculosis. 

Physician  or  other  licensed  hoaMt 
care  professional  means  an  Individual 
whose  legally  permitted  scope  of 
practice  (i.e..  license,  r^istration.  or 
certification)  allows  him  or  her  to 
independently  provide  or  be  delegated 
the  responsibility  to  provide  some  or  all 
of  the  health  care  services  required  by 
paragraph  (g)  of  this  section. 

Powered  air-purifying  respirator 
(PAPR)  means  an  air-puriiying 
respirator  that  uses  a  blower  to  deliver 
air  through  the  air-purifying  element  to 
the  wearer's  breathing  zone. 

Qualitative  fit  test  means  a  pass/feil 
fit  test  to  assess  the  adequacy  of 
respirator  fit  that  relies  on  the  respirator 
wearer's  response  to  a  challenge  agent. 

Quantitative  fit  test  means  an 
assessment  of  the  adequacy  of  respirator 
fit  by  numerically  measuring  the 
amount  of  leakage  into  the  respirator. 

Research  laboratory  is  a  laboratory 
that  propagates  and  manipulates 
cultures  of  M.  tuberculosis  in  large 
volumes  or  high  concentrations  that  are 
in  excess  of  those  used  for  identification 


and  typing  activities  common  to  clinical 
laboratories. 

Respirator  means  a  device  worn  by  an 
individual  and  intended  to  provide  the 
wearer  with  respiratory  protection 
against  inhalation  of  aitbome 
contaminants. 

Suspected  infectious  tuberculosis 
means  a  potential  disease  state  in  which 
an  individual  is  known,  or  with 
reasonable  diligence  should  be  known, 
by  the  emplo3fer  to  have  one  or  more  of 
the  following  conditions,  unless  the 
individual's  condition  has  been 
medically  determined  to  result  from  a 
cause  other  than  TB: 

(1)  To  be  infected  mth  M. 
tuberculosis  and  to  have  the  signs  or 
symptoms  of  TB; 

(2)  To  have  a  positive  add-fest  bacilli 
(AFB)  smear;  or 

(3)  To  have  a  peraistmt  oough  lasting 
3  or  more  weeks  and  two  or  more 
sjrmptoms  of  active  TB  (e.g.,  bloody 
sputum,  night  sweats,  weight  loss,  fsvar, 
anorexia).  An  individual  with  suspected 
infectious  TB  has  neither  confirmed 
infectious  TB  nor  has  he  or  she  been 
medically  determined  to  be 
noninfactious. 

Tight-fitting  facepiece  means  a 
respiratory  inlet  covering  that  is 
designed  to  form  a  complete  seal  with 
the  fece.  A  half-fecepiece  covera  the 
nose  and  mouth;  a  full  facepiece  coven 
the  nose,  mouth,  and  eyes. 

Tuberculosis  (TB)  means  a  disease 
caused  by  M.  tuberculosis. 

Tuberculosis  infection  means  a 
condition  in  whicJi  living  M. 
tuberculosis  bacilli  are  present  in  the 
body  without  producing  clinically 
active  disease.  Although  the  infected 
individual  has  a  positive  tuberculin  skin 
test  reaction,  he  or  she  may  have  no 
symptoms  related  to  the  infection  and 
may  not  be  capable  of  transmitting  the 
disease. 

Tuberculosis  disease  is  a  condition  in 
which  living  M.  tuberculosis  bacilli  are 
present  in  the  body,  producing  rlinir^j 
illness.  The  individiial  may  or  may  not 
be  infectious. 

Tuberculin  sidn  test  means  a  method 
used  to  evaluate  the  likelihood  that  a 
person  is  infected  with  M.  tuberculosis. 
The  method  utilizes  an  intradermal 
injection  of  tuberculin  antigen  with 
subsequent  measurement  of  the  reaction 
indication.  It  is  also  re£»red  to  as  a  PPD 
skin  test 

Two-step  testing  is  a  baseline  sldn 
testing  procedure  used  to  identify  a 
boosted  skin  test  reaction  from  that  of  a 
new  infection.  The  procedure  involves 
placing  a  second  skin  test  1  to  3  weeks 
after  an  initial  negative  test  A  positive 
reaction  on  the  second  test  indicates  a 
boosted  reaction. 
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(k)  Dates.— {.!)  Effective  Date.  The 
standard  shall  beccune  effective  on      ^ 
[insert  date  90  days  after  publication  of 
final  riile  in  the  Federal  Registar]. 


(2)  Start-up  dates,  (i)  Exposure 
control.  The  exposure  control 
provisions  required  by  paragraph  (c)  of 
this  section  shall  take  effect  on  [insert 
date  30  days  after  efiisctive  date  of  final 
rule]. 

(ii)  The  Information  and  Training 
{Hovisiona  required  under  paragraph 
(h)(3),  the  Medical  surveillance 
provisions  required  by  paragraph  (g). 
and  the  Recordkeeping  provisions 
required  by  paragraph  (i)  of  this  section 
shall  take  effect  on  [insert  date  60  di^s 
aftOT  effective  date  of  final  rule). 

(iii)  Work  practices  and  Engineering 
controls.  The  work  practice  and 
engineering  control  provisions  required 
by  paragraph  (d)  of  this  section  shall 
take  effect  on  [insert  date  90  days  after 
efEsctive  date  of  final  rule).  For 
businesses  with  fewer  than  20 
employees,  engineering  controls 
required  by  paragraph  (d)  of  this  section 
shall  take  offset  [insert  270  days  after 
effective  date  of  final  rule).  Woric 
practice  controls  that  are  diiectiy  related 
to  engineering  controls  being  installed 
in  accordance  with  this  paragraph  shall 
be  implemented  as  soon  as  those 
engineering  controls  are  implemented. 

(iv)  Respiratory  protection. 
Respiratory  protection  provisions 
required  by  paragraph  (f)  of  this  section 
shall  take  effect  on  (insert  date  90  days 
after  elective  date  of  final  rule). 

(v)  Labels  and  signs.  The  labels  and 
signs  provisions  required  by  paragraphs 
(h)(1)  and  0iM2)  of  this  section  shall  take 
effect  on  (insert  date  90  days  after 
effective  date  of  final  rule). 

(vi)  Clinical  and  research  laboratories. 
The  additional  requirements  for  Clinical 
and  Research  Laboratories  contained  in 
paragraphs  (e)(1)  through  (e)(3)  shall 
take  effect  on  [iiisert  date  90  days  after 
effective  date  of  final  rule). 

Appendix  A  to  §  1910.1035— Provisions 
§m  Employera  Claiming  Reduced 
RoqionaibiUties  Under  Paragraph  (b). 
Application  (Mandatoiy) 

(c)  Exposure  Control 

Paragraph  (cKl)(i  &  li)    Exposure 
Determination 

(c)(2)(i)    Written  Exposure  Control  Plan  with 
the  following  elements: 

(cX2)(i)(A)    The  exposure  determination 

(cH2)(i)(B)    Procedures  for  providing 
information  to  employees  about 
individuals  identified  with  suspected  or 
confirmed  infectious  TB  or  air  that  may 
reasonably  be  anticipated  to  contain 
aaroaolizad  M.  tuberculosis 

(cMzKiKC)    Procedures  Ear  reporting  an 
exposure  incident 


(cX2)(ii)    Procedures  for  identifying, 

m««Hfig  or  sngmgnting  and  transfaiTing 
individuals  wttfa  suspected  or  confirmed 
infactious  TB 

(cMZHvi)    Documentabon  of  the  number  of 
individuals  with  confirmed  infactioDS 
TB  encountered  in  the  past  12  months 

(cX2Kvii)  (A-C)    Accessible  exposure 
control  plan,  reviewed  annually  and 
updated  as  necessary,  and  made 
available  to  the  Assistant  Secretary  and 
Director 

(d)  Work  Practice  Proeedares  and 
Engineering  Controls 

(d)(1)    Use  of  work  practices  to  eliminate  or 

minimize  employee  exposure 
(dX2)    Implementation  of  tlie  work  practice 

procediues  in  tlis  exposiue  control  plan 
(dX3Xi)    Identification  and  masking  at 

segregating  of  individuals  with 

suspKted  orconfirmed  iniactiotts  TB 
(dX3Xii)    Temporary  isolation  of  individuals 

who  cannot  be  transfimed  within  5 

hours 
(d)(5Xi-vii)    Engineering  controb  if 

temporary  isolation  is  used 
(dXB)    Provide  information  about  TB 

hazards  to  temporary  or  personnel  «dio 

may  incur  occupational  exposure 

(g)  Medical  Surveillance 

(gXlKi-iv)    Medical  surveillance  program 
far  each  employee  with  occupatuinal 
exposure  or  who  has  an  exposure 
incident  in  one  of  the  covered  woric 
settings,  at  no  cost,  at  a  reasonable  time, 
by  a  physician  or  other  licensed  health 
care  professional,  according  to  current 
recommendations  of  the  CDC  and  with 
laboratory  tests  conducted  by  an 
accredited  laboratory 

(gX2)(i,  ii,  iii,  V,  vi  &  vii)  Explanation  of 
terms:  Medical  history.  Physical 
examination,  tuberculin  sldn  testing, 
medical  management  and  follow-up. 
medical  removal  protection,  and  other 
related  test*  and  procedures 

(gK3)(i)(A)    Initial  TB  skin  testing  and 
medical  history  (NOTE:  Annual  skin 
testing  and  medical  histories  are  not 
required)  r. 

(gX3Xi)(B)    Medical  history.  TB  skin  tasting 
and  follow-up  far  employees  who 
develop  signs  or  symptoms  of  TB 

(g)(3)(i)(C)  Medical  history,  TB  skin  testing 
and  medical  management  and  follow-up 
of  employees  after  an  exposure  incident 

(gX4)(i)  Notification  of  employee  and 
employo'  as  soon  as  fisesible  about 
infactious  TB  disease  status  of  the 
employee 

(g)(4)(ii)    Notification  of  employees  about 
previously  unidentified  individuals  with 
infectious  TB 

(g}(4)(iii)    Determination  of  drug 

susceptibility  of  M.  tuberculosis  source 
after  an  exposure  incident 

(gK4)(iv)    Investigations  of  exposvue 

incidents  and  TB  skin  test  conversions 

(gX5)(i,  ii  k  iv)    Medical  removal  and 
protection  of  benefits  for  individuals 
with  infectious  TB 

(g)(6)(i  &  ii)    Information  provided  to  the 
physician  or  other  licensed  health  care 
professional 


(gX7Mi-ui)    Physician  or  otfaor  I 

health  care  professional's  writtai 
opinion 

(h)  CoBummication  afHaxards  and  Training 

(hXlXi)    If  temporary  isolation  is  used,  label 
air  systems  tliat  may  reasooaUy  be 
anticipated  to  contain  aaros<rfiasd  M. 
tabercuhsis 

(hXZXiXA)    If  temporary  isolation  is  used, 
post  signs  at  sntzanoe  to  temporary 
isolatiooi 

(h)(2Xii)    When  tampoiary  iaolatioD  room  or 
area  is  vacated  Iqr  an  individual  with 
suspected  or  confirmed  infectious  TB, 
ventilate  far  an  appropriate  period 

(hX2Kiii)    Signs  ba  temporary  isolation 
rooms  or  areas  must  have  a  stop  sign 
with  the  legeod  "No  Admittance 
Without  Wearily  a  Type  N9S  or  More 
Protective  Respirator" 

(hK3Xi-viii)    Annual  training  with  specified 
wements  for  employees  with 
occupational  exposure 

fi)  Becordkeeping 

(iXlXi-iv)    Medical  Records 
(iX2)    OSHAIUness  and  Injury  Racocds 
(iX3Xi*ii)    Training  Records 
(iK4Xi-TiU)    If  temporary  isolation  is  used. 

niiglitiMiiiig  control  maintenance  records 
(iXSXiltii)    Availability  of  medical  and 

training  records 
(iXeXiftii)    Transfer  of  raconls 

(k)  Dates 

(kXD    Effective  date 

(kX2)(i.  ii  ft  iii)    Start  up  dates  Cor  exposure 

control,  medical  surveillance, 

infumation  and  training,  recordkeeping. 

and  work  practices  and  an^neering 

controls 

Appoidix  B  to  S  1910.103S— Fh  Tasting 
Procadurea  (Mandatory) 


Part  L  ^proved  ni  Taall 

A.  Fit  Testing  Procedures     " 

The  employer  shall  conduct  fit  testing 
using  the  following  procedures.  Tbaae 
provisions  apply  to  both  QLFT  and  QNFT. 

1.  The  test  subject  shall  be  allowed  to  pick 
the  most  acceptable  respirator  from  a 
selection  of  respirators  of  various  sizes  and 


2.  Prior  to  the  selection  process,  the  test 
subject  shall  be  shown  how  to  put  on  a 
respirator,  how  it  should  be  positioned  on 
the  fece,  how  to  set  strap  tension  aiui  how 

to  determine  an  acceptaole  fit  A  mirror  shall 
be  available  to  assist  the  subject  in  evaluating 
the  fit  and  positioning  the  respirator.  This 
instruction  may  not  constitute  the  subject's 
formal  »«i"i"B  on  respirator  use,  as  it  is  only 
a  review. 

3.  The  test  subject  shall  be  informed  that 
he  or  slie  is  being  asked  to  select  the 
respirator  that  provides  the  most  acceptable 
fit.  Each  respirator  represents  a  different  size 
and  shape,  and  if  fitted  and  used  properly, 
will  provide  adequate  protectioiL 

4.  The  test  subject  shall  be  instructed  to 
hold  each  chosen  fecepiece  up  to  the  fece 
and  eliminate  those  thJat  obviously  do  not 
give  an  acceptable  fit 

5.  The  more  acceptable  fecepieces  are 
noted:  the  most  acceptable  maisk  is  donned 
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and  worn  at  least  five  minutes  to  assess 
acceptability.  Assistance  in  assessing 
acceptability  can  be  given  by  discussing  the 
points  in  item  6  below.  If  the  test  subject  is 
not  Camiliar  with  using  a  particular 
respirator,  the  test  subfect  shall  be  directed 
to  doD  the  mask  several  times  and  to  adjust 
the  straps  each  time  to  become  adept  at 
setting  proper  tension  on  the  straps. 

6.  Assessment  of  acceptability  shall 
include  reviewing  the  following  points  with 
the  test  subject  and  allotnng  the  test  subject 
adequate  time  to  detemuDe  the  acceptability 
of  the  respirator 

(a)  Position  of  the  mask  on  the  noae, 

(b)  Room  for  eye  protection, 

(c)  Room  to  talk; 

(d)  Position  of  mask  on  tace  and  cheeks. 

7.  The  following  criteria  shall  be  used  to 
help  determine  th£  adequacy  of  the  respirator 
fit: 

(a)  Chin  properly  placed; 

(b)  Adequate  strap  tension,  not  overly 
tightened; 

(c)  Fit  acrocs  nose  bridge; 

(d)  Respirator  of  proper  site  to  span 
distance  from  nose  to  chin; 

(e)  Tendency  of  respirator  to  slip; 

({)  Self-observation  in  mirror  to  evaluate  fit 
and  respirator  position. 

8.  The  test  subject  shall  conduct  the 
na§Btive  and  positive  pressure  fit  checks  as 
deacribed  in  this  appendix  or  other  fit  check 
procediues  recommended  by  the  respintfor 
manufacturer  providing  equivalent 
protection  to  the  procedures  in  this 
appendix.  Before  conducting  the  negative  or 
positive  pressure  fit  checks,  the  sul^ect  shall 
be  told  to  sea'  'he  mask  on  the  face  by  - 
moving  the  hea.:  from  side-io-side  and  up 
aad  down  aloerty  wdiile  taking  in  a  fisw  slow 
daap  braatha.  Anodiar  facepiece  shall  be 
selected  and  retested  if  tha  teat  subject  fails 
the  fit  check  tests. 

9.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  md  the 
£>oepiece  sealing  siirface.  such  as  stubble 
baaid  growth,  beard,  mustache  or  sideburns 
tlMt  cross  the  respirator  ««»«>'"g  sur&ce.  Any 
type  of  apparel  whkh  interfaies  with  a 
satisfactory  fit  shall  be  altered  or  removed. 

10.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
reisRed  to  a  physician  or  other  licensed 
health  care  profisssional.  as  appropriate,  to 
determine  whether  the  test  subject  can  wear 
a  respirator  wtiile  performing  her  or  his 
duties. 

11.  If  the  employee  finds  the  fit  of  the 
respirator  unacceptable,  the  test  subject  shall 
be  given  the  opportunity  to  select  a  difiereut 
respirator  and  to  be  retested. 

12.  Exerdae  regimen.  Prior  to  the 
commencement  of  the  fit  test,  the  test  subject 
shall  be  given  a  description  of  the  fit  test  and 
the  test  subject's  responsibilities  during  the 
test  procedure.  The  description  of  the  process 
■hall  include  a  description  of  the  test 
ootercises  that  the  subfect  will  be  performing. 
The  respirator  to  be  tested  shall  be  worn  for 
at  least  5  minutes  before  the  start  of  the  fit 


13.  Test  fixerciMS.  The  tast  subject  shall 
perform  exercises,  in  the  teat  environment, 
while  wearing  any  applicable  safety 
ecpiipment  that  may  be  worn  during  actual 


respirator  use  which  could  interllBre  with  fit, 
in  the  manner  described  below: 

(a)  Normal  breathing.  In  a  normal  standing 
position,  without  talking,  the  subject  shall 
breathe  normally. 

(b)  Deep  breathing.  In  a  normal  standing 
position,  the  subject  shall  breathe  slowly  and 
deeply,  taking  caution  so  as  to  not 
hyperventilate. 

(c)  Turning  head  side  to  side.  Standing  in 
place,  the  subject  shall  slowly  turn  his  or  her 
head  from  side  to  side  between  the  extreme 
positions  on  each  side.  The  head  shall  be 
held  at  each  extreme  momentarily  so  the 
subject  can  inhale  at  each  side. 

(d)  Moving  head  up  and  down.  Standing  in 
place,  the  subject  shall  slowly  move  his/her 
head  up  and  down.  The  subject  shall  be 
instructed  to  inhale  in  the  up  position  (Le., 
when  looking  toward  the  ceiling). 

(e)  Talking.  The  subject  shall  talk  out  loud 
slowly  and  loud  enough  so  as  to  be  heard 
clearly  by  the  test  conductor.  The  subject  can 
read  from  a  prepared  text  such  as  the 
Rainbow  Passage,  count  baclnvard  from  100, 
or  recite  a  memorized  poem  or  song. 

lainbow  Paaaaga 

When  the  siuii^t  strikes  raindrops  in  the 
air,  they  act  like  a  prism  and  form  a  rainbow. 
The  rainbow  is  a  division  of  white  light  into 
many  beautiful  colors.  These  take  the  shape 
of  a  long  round  arch,  with  its  path  high 
above,  and  its  two  ends  apparently  beyond 
the  horizon.  There  is,  according  to  Jegend,  a 
boiling  pot  of  gold  at  one  end.  People  look, 
but  no  one  ever  finds  it  When  a  man  looks 
for  something  beyond  reach,  his  friends  say 
he  is  looking  for  the  pot  of  gold  at  the  end 
of  the  rainbow. 

(f)  Grimace.  The  test  stibject  shall  grimace 
by  smiling  or  frowning.  (Only  for  QNJPT 
testing,  not  performed  for  QLfT) 

(g)  Bending  over.  The  test  subject  shall 
bend  at  the  waist  as  if  he/she  were  to  touch 
his/her  toes.  Jogging  in  place  shall  be 
substituted  fbr  this  exercise  in  those  test 
environments  such  as  shroud  type  QNFT 
units  which  prohibit  bending  at  the  «vaist 

(h)  Norma]  breathing.  Same  as  exercise  (a). 
Each  test  exercise  shall  be  pat  farmed  fbr  one 
minute  except  for  the  grimace  exercise  which 
shall  be  performed  for  15  seconds. 

The  test  subject  shall  be  questioned  by  the 
test  conductor  regarding  the  acceptability  of 
the  respirator  upon  completion  of  the 
protocol.  If  it  has  become  unacceptable, 
another  model  of  respirator  shall  be  tried. 

B.  Qualitative  Fit  Test  ((^JH")  Pntocols 
1.  General 

(a)  The  employer  shall  assign  specific 
individtials  who  shall  assume  fiiU 
responsibility  fior  implementing  the 
respirator  quaUtative  fit  test  program. 

(b)  The  employer  shall  ensure  that  persons 
administering  QLFT  are  able  to  prepare  test 
solutions,  calibrate  equipment  and  perform 
tests  property ,  recognize  invalid  tests,  and 
assure  that  test  equipment  is  in  proper 
working  order. 

(c)  The  employer  shall  assure  that  QLFT 
equipment  is  kept  clean  and  well  maintained 
so  as  to  operate  within  the  parameten  fbr 
which  it  was  designed. 


2.  Isoamyl  Acetate  Protocol 

Note:  This  protocol  is  not  appropriate,  by 
itseit  for  fit  testing  particulate  respirators.  If 
chosen  for  use  in  fit  testing  particulate 
respirators,  the  respirator  must  be  equipped 
with  an  organic  vapor  cartridge,  provided  the 
employee  will  be  using  the  same  facepiece  in 
the  work  setting  except  that  it  will  be 
equipped  with  particulate  filten. 

(a)  Odor  threshold  screening.  The  odor 
threshold  screening  test,  performed  without 
wearing  a  respirator,  is  intended  to  determine 
if  the  individual  tested  can  detect  the  odor 
of  isoamyl  acetate. 

(1)  Three  1  liter  glass  jars  with  metal  lids 
are  reqtiired. 

(2)  Odor  free  water  (e.g.  distilled  or  spring 
water)  at  approximately  25  degrees  C  shall  be 
used  for  the  solutions. 

(3)  The  isoamyl  acetate  (lAA)  (also  known 
at  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  cc  of  pure  lAA  to  800 
cc  of  odor  fi«e  water  in  a  1  liter  jar  and 
shaking  for  30  seconds.  A  new  solution  shall 
be  prepared  at  least  weekly. 

(4)  The  screening  test  shall  be  conducted 
in  a  room  separate  from  the  room  used  for 
actual  fit  testing.  The  two  rooms  shall  be  well 
ventilated  to  prevent  the  odor  of  lAA  from 
becoming  evident  in  the  general  room  air 
where  testing  takes  place. 

(5)  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  cc  of  the  stock 
solution  into  500  cc  of  odor  free  water  using 
a  clean  dropper  or  pipette.  The  solution  sh^ 
be  shaken  for  30  seconds  and  allowed  to 
stand  for  two  to  three  minutes  so  that  the 
LAA  concentration  above  the  liquid  may 
reach  equilibrium.  This  solution  shall  be 
used  for  only  one  day. 

(6)  A  test  blank  shall  be  prepared  in  a  third 
jar  by  adding  500  cc  of  odor  free  water. 

(7)  The  odor  test  and  test  blank  jars  shall 
be  labeled  1  and  2  for  jar  identification. 
Labels  shall  be  placed  on  the  lids  so  they  can 
be  periodically  peeled  off  and  switched  Ur 
maintain  the  integrity  of  the  test 

(8)  The  following  instruction  shall  be  typed 
(m  a  card  and  placed  on  the  table  in  frtmt  of 
the  two  test  jan  (i.e.,  1  and  2^  The  purpoae 
of  this  test  is  to  determine  if  you  can  smell 
banana  oil  at  a  low  concentration.  The  two 
bottles  in  front  of  you  contain  water.  One  of 
these  bottles  also  contains  a  small  amoimt  of 
banana  oil.  Be  sure  the  covers  are  on  tight, 
then  shake  each  bottle  for  two  seconds. 
Unscrew  the  lid  of  each  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  test  conductor  which  bottle  contains 
banana  oil. 

(9)  The  mixtures  used  in  die  lAA  odor 
detection  test  shall  be  prepared  in  an  area 
separate  from  where  the  test  is  performed,  in 
order  to  prevent  olfactory  fatigue  in  the 
subject. 

(10)  If  the  test  subject  is  unable  to  correctly 
identify  the  jar  containing  the  odor  test 
solution,  the  lAA  qualitative  fit  test  shall  not 
be  performed. 

(11)  If  the  test  subject  ccMractty  identifies 
the  jar  containing  the  odor  test  solution,  the 
test  subject  may  proceed  to  respirator 
selection  and  fit  testing.  . 

(b)  Isoamyl  acetate  fit  test.  (1)  The  Bt  teat 
chamber  shall  be  similar  to  a  clear  55-gallon 
drum  liner  suspended  inverted  over  a  2-foot 
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diameter  frame  so  that  die  top  of  the  rh»mhT 
is  about  8  inches  above  the  test  subject's 
head,  The  inside  top  center  of  the  cfaandier 
■hall  have  a  amaU  heok  BttHdied. 

(2)  Each  raapkator  uaad  for  the  fittiB(«Bd 
fit  taating  ahaU  be  e^iipped  with  organic 
eapor  cartridy  or  oflar  protection  agiinrt 
otganic  vapon. 

(3)  Aflar  aalacting,  donning,  and  properly 
adfiiating  a  lespiiator.  the  test  nibtact  shall 
wear  it  to  ne  fit  teeting  toaoL  Imsroom 
•hall  be  separate  from  the  room  uaed  far  od(v 
thnahold  smwmtng  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  «**""«♦ 
tan  or  lab  hood,  to  prevent  the  test  medium 
that  is  not  contained  «riU  be  removed  from 
the  general  room  air. 

(4)  A  copy  of  the  test  exetciaes  and  any 
prepared  text  from  which  the  subject  is  to 
nad  shall  be  taped  to  the  inside  of  the  test 

(5)  Upon  entering  the  test  chamber,  the  teat 
■ubject  shall  be  ghnsn  a  6-inch  by  5-inch 
piece  (rf  paper  towel,  or  other  porous, 
absoibent,  single-ply  material,  folded  in  half 
and  wetted  vrith  0.75  cc  of  pure  lAA.  The  test 
subject  shaD  hang  the  wet  towel  on  the  hook 
at  the  top  of  the  chamber. 

(6)  AUow  two  minutes  far  the  lAA  taat 
concentration  to  stabilize  before  starting  the 
fit  test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  teat  subject; 
to  explain  the  fit  test,  the  impotance  of  hia/ 
her  cooperation,  and  the  pispoae  far  the  test 
Bxerciaas;  or  to  demonstrate  some  of  the 


(7)  If  at  any  time  during  the  test,  the  sub^ 
detects  the  banana  like  odor  of  LAA,  the  test 
is  failed.  The  subject  shall  quickly  exit  from 
the  teat  chamber  and  leave  the  teat  area  to 
avoid  olfactDry  fatigue. 

(8)  If  the  test  is  failed,  the  subject  shall 
letum  to  the  selection  room  and  remove  the 
respintOT.  The  test  subject  shall  repeat  the 
odor  sensitivity  test,  s^ect  and  put  on 
another  raapirator,  return  to  the  teat  area  and 
again  begin  the  fit  test  procedure  deacribed 
in  (1)  through  (7)  above.  The  process 
continues  until  a  respirator  that  fits  wrell  has 
been  found.  Should  the  odor  sensitivity  teat 
be  failed,  the  subject  shall  wait  about  5 
minutes  before  reteating.  Odor  sensitivity 
will  usually  have  returned  by  this  time. 

(•)  When  the  sul^ect  wearing  the  respirator 
paaaas  the  teat,  its  eflknency  shall  be 
demonstrated  for  the  sub^  by  having  the 
■ubiect  break  the  face  seal  and  take  a  breath 
beine  exiting  the  chamber. 

(10)  When  the  taat  subiect  leaves  the 
diamher,  the  subject  shall  remove  the 
satuiatad  towel  and  return  it  to  the  person 
conducting  the  test,  so  there  is  no  significant 
lAA  concentration  buildup  in  the  chamber 
during  subaequent  tests,  llie  used  tovreb 
■hall  be  kept  in  a  self  seeling  bag  to  keep  the 
test  area  from  being  roiit«inii»tt>r< 

3.  Saccharin  Solution  Aerosol  Protocol 

The  entire  screening  and  testing  procedure 
■hall  be  explained  to  the  test  subject  pnot  to 
the  conduct  of  the  acieening  test 

(a)  Taste  threshold  screening.  The 
■ardiarin  taste  thieshol<f  screoiing. 
performed  without  vrearing  a  respirator,  is 
intended  to  »lw««iii<iiw  whether  the 
individual  being  tested  can  detect  the  taste  of 
■anrharin 


(I)  During  threshold  f^— "t»>g  as  well  as 
during  fit  testing,  sul^ects  shall  wear  an 
enclosure  about  the  heed  and  afaonldera  that 
is  approximately  12  incfaae  in  rllaiiMilaf  by  14 
iachaa  tall  with  at  laaat  the  faoMtiMttion 
liaaf  and  that  alliiwi  haa  iiiaiiMmlii  iif  lliii 
head  whan  a  raapirator  is  worn.  An  enclosure 
substaotiaUy  similar  to  the  3M  hood 
assembly,  parts  tFT  14  and  *FT  IS 
comfained,  is  adequate. 

WThateatendaeureahafrfcaraa  Vi  inch 
hole  in  froM  (rf  the  teat  •nbfacf  a  noae  and 
mouth  area  to  amnmmodate  the  nebulizer 

(3)  The  test  subfect  shall  don  the  teat 
encloaura.  Throughout  the  threshold 
arwwming  tast.  the  teat  nibiect  shall  breathe 
through  his/her  slightly  open  mouth  with 
tongue  extended.  ^ 

(4)  Using  a  nrimUzer  device  such  as  the 
DeViBam  Model  40  Inhalation  Madicatitm 
Nebuliaar  or  equivalent,  the  test  cooductor 
shall  spray  the  thnahoJd  check  solution  into 
the  endorare.  Thi*  nebulizer  ehall  be  clearly 
marked  to  diatingiiiah  it  from  the  fit  teat 
solution  nabulioi. 

(5)  The  threshold  cheek  solution  consists  of 
0.83  grams  of  sodiiun  saccharin  USP  in  100 
ml  of  warm  water.  It  can  be  prepared  by 
putting  1  ml  of  the  fit  taat  sohition  (see  (b)(5) 
below)  in  100  ml  of  distiUed  vrater. 

(6)  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  aqueeaed  so  that  it  collapaes 
complelely,  and  is  then  leleesed  and  allowed 
to  ftilly  expand. 

(7)  Ten  squeezes  are  repeated  rapidly  and 
then  the  test  sul^ect  is  asked  whether  the 
saccharin  can  be  tasted. 

(8)  If  the  fint  response  is  n^ative.  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  sut^ect  is  again  asked  whether  the 
saccharin  is  taitod. 

(9)  If  the  second  response  is  negative,  tan 
more  squeezes  are  repeated  r^tidly  and  the 
test  sut^ect  is  again  asked  whether  the 
saccharin  is  tasted. 

(10)  The  test  conductor  will  take  note  of 
the  number  of  squeezes  required  to  solicit  a 
taste  response. 

(II)  If  the  saccharin  is  not  tasted  after  30 
squeezes  (step  10),  the  test  subject  may  not 
peifaim  the  saccharin  fit  test 

(12)  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the  taste 
far  reference  in  the  fit  test 

(13)  Correct  use  of  the  nehiiliawr  means  that 
qqiroximately  1  ml  of  liquid  is  uaed  at  a  time 
in  the  nebulizer  body. 

(14)  The  nebulizer  shall  he  thoroughly 
rinsed  in  weter,  shaken  dry,  and  refiUed  at 
leest  eedi  "wwing  and  afternoon  or  at  least 
every  four  hours. 

(h)  Sacdiarin  rohition  aeroeol  fit  teat 
procedure. 

(1)  The  test  subject  may  not  eat  drink 
(except  plain  wrater),  smoke,  or  chew  gum  far 
15  minutes  before  the  test 

(2)  The  fit  test  uses  the  same  enclosure 
described  in  (a)  above. 

(3)  The  test  sul^ect  shall  don  the  encloaura 
while  wearing  the  respirator  selected  in 
secticm  LA.  above.  The  respirator  shall  be 
properly  adfoxted  and  equipped  wfth  a 
particulate  filter{s). 

(4)  A  second  nebulizer  device  such  as  the 
DeVilhiss  Model  40  Inhalation  Medication 


Nebulizer  or  equivalent  is  used  to  apcay  the 
fit  test  solution  into  the  enclosure.  Tlila 
nebulizer  shall  be  clearty  msrtaad  to 
distingnidi  it  from  the  acraening  teat  aofaitian 


(5)  The  lit  taat  aohttioD  ia  pieparad  by 
addhig  83  grams  of  aodinm  ■acdnrin  to  100 
ml  of  warm  wttgt. 

(6)  As  befbn.  the  teat  Bub^ect  shall  breathe 
tfuooah  the  slightly  open  mouth  widi  tongue 
extended. 


(7)  The  naboliaar  is  tnaartad  intothe  hcda 
in  the  front  of  the  asxdosura  and  the  fit  teat 
striution  is  s|»ayed  into  the  enckwun  uaiag 
the  same  number  of  squeezes  required  to 
elicit  a  taste  resptmse  in  the  si  iaiailii||,  taat 
A  minimum  of  10  squeezes  is  raquirad. 

(8)  Aftar  aenereting  the  aeroaol  the  teat 
subject  shaH  be  instrocted  to  parfarm  the 
exercises  in  section  L  A.  13  above. 

(9)  Every  30  seconds  the  aeroaol 
concentration  shall  be  repleniahed  using  one 
half  the  numbar  of  sqaaezea  aa  initially. 

(10)  The  teat  nihject  ■hall  indicate  to  the 
taat  conductor  if  at  any  time  during  the  fit 
taat  the  taste  of  saccharin  is  detected. 

(11)  If  the  taste  of  saccharin  is  detected,  the 
fit  is  deemed  unsetisfactory  and  a  difiaient 
respirator  shall  be  tried. 

4.  Bitrex  (Denatonium  benzoate)  Solution 
Aeroaol  QualiUtive  Fit  Teat  Protocol 

The  Bitrex  (Denatonitmi  benzoate)  aolutioa 
aerosol  QLFT  protocol  uses  the  puhlishad  ' 
sacdiarin  test  protocol  because  of  its  current 
aooaptance  and  past  validation.  Bitrex  is 
routinely  need  as  a  taste  avanion  agent  in 
houaehold  liquids  which  children  should  not 
be  driiddng  ud  is  endorsed  by  the  American 
Medical  Asaociation,  the  National  Safety 
Council,  and  the  American  Association  of 
Poison  Control  Centers.  The  entire  screening 
and  testing  procedure  shall  be  explained  to 
the  teat  subjiact  prior  to  the  conduct  of  the 
screening  teat 

(a)  Taste  Threshold  Scraoiing.  The  Bitrex 
taste  threshold  screening,  performed  without 
wearing  a  respirator,  is  intended  to  determine 
whether  die  individual  being  tested  can 
detect  the  taste  of  Bitrex. 

(1)  During  thieahold  screening  as  well  aa 
during  fit  tasting,  subjects  shall  wear  an 
encloaura  about  the  head  and  shoulden  that 
is  approximately  12  inches  (30.5  cm)  in 
diameter  by  14  inches  (35.6  cm)  tall.  The 
front  portion  of  the  enclosure  shall  be  cleer 
from  the  respirator  and  allow  free  movement 
of  the  head  when  a  respirator  is  worn.  An 
encloaura  substantially  similar  to  the  3M 
hood  assembly,  parts  #  14  and  #  15  combined, 
is  adequate. 

(2)  "Hie  test  endosure  shall  have  a  V«  indi 
(1.9  cm)  hole  in  front  of  the  test  subject's 
noee  anid  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

(3)  The  test  subjed  shall  doB  Oe  taat 
enclosure.  Throughout  the  thraahold 
screening  teat  the  test  subject  shall  breathe 
through  his  or  her  slightly  open  mouth  with 
tongue  extended. 

(4)  Using  a  nebolizar  device  such  as  a 
DaVilbiss  Model  40  faihalation  Medicadon 
Nebulizer  or  equivalent,  the  test  conductor 
■hall  spray  die  threshold  check  solution  into 
die  endosure.  This  nebulizer  diall  be  deerly 
marked  to  distinguish  it  from  the  fit  teat 
solution  nebuliaar. 
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(5)  Tha  threshold  chtck  solution  cansitu  of 
1 3.5  millignnu  of  Bitrax  in  100  mi  of  5% 
NaCl  solution  in  distilled  water. 

(6)  To  produce  the  aerosol,  Uie  nabuliaer 
bulb  is  firmly  squeexed  so  that  the  bulb 
collapses  completely,  and  is  tbeo  roleesed 
and  allowed  to  fully  expand. 

(7)  Ten  squeezes  are  repeated  rapidly  and 
then  the  test  subject  is  asked  whether  the 
Bitrex  can  be  tasted. 

(8)  If  the  first  raaponse  is  negative,  ten 
more  squoeiw  are  repeated  rapidly  and  the 
iMt  suli^act  ia  aguo  aakad  whsther  the  Bitiex 
istaatad. 

(9)  If  the  second  response  is  negative,  tan 
■lore  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  aakad  whether  the  Bitrex 
is  tasted. 

(10)  The  tsat  conductor  will  take  note  of 
the  number  of  aquaezas  required  to  solicit  a 
taste  response. 

(11)  If  the  Bitrex  is  not  tasted  after  30 
squeezes  (step  10).  the  test  subject  may  not 
perform  the  Bitrex  fit  test. 

(12)  If  a  taste  response  is  elicited,  Iha  taat 
subject  shall  be  asked  to  take  note  of  the  taate 
for  refsrence  in  the  fit  test 

(13)  Correct  use  of  the  nebulizer  means  that 
approximately  1  ml  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

(14)  The  aebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  to  dry,  and  refilled 
at  laaat  each  morning  and  afternoon  or  at 
least  afwy  four  hours. 

(b)  Bitrax  solution  aerosol  fit  teat 
IKocaduiB. 

(1)  The  test  subject  may  not  eat,  drink 
(except  plain  water),  smoke,  or  chew  gum  for 
IS  minutes  before  the  test 

(2)  The  fit  test  uses  the  same  encloaun 
described  in  (a)  above. 

(3)  The  taat  subject  shall  don  the  enclosure 
while  wearing  the  reapintor  selected  in 
section  LA.  of  this  appendix  The  respirator 
shall  be  properly  adjusted  and  equipped  with 
a  particulate  filter(s). 

(4)  A  second  nebulizer  device  such  as  a 
DeVilbiss  Model  40  Inhalation  Medication 
Nebulizer  or  equivalent  is  used  to  spray  the 
fit  tatt  solution  into  the  enclosure.  This 
nabuliaar  shall  be  clearly  marked  to 
disting«itsh  it  &om  the  screening  test  solution 
nebuluer. 

(5)  The  fit  test  solution  is  pceparad  by 
adding  337.5  mg  of  Bitrex  in  200  ml  of  a  5% 
solution  of  NaCl  in  warm  wat». 

{6)  As  before,  the  test  subject  shall  breathe 
through  his  or  her  slightly  open  mouth  with 
tongue  extended. 

(7)  The  nebulizer  is  inserted  into  the  hole 
in  the  front  of  the  enclosure  and  the  fit  lest 
solution  is  sprayed  into  the  extclosura  using 
the  same  number  of  squeezes  required  to 
elicit  a  taste  response  in  the  screening  test 

(8)  After  generating  the  aerosol  the  test 
subject  shall  be  instructed  to  perform  the 
exardaos  in  section  I.  A.  13  of  this  appendix. 

(9)  Every  30  seconds  the  aerosol 
ooocentration  shall  be  replenished  using  half 
the  number  of  squeezes  as  initially. 

(10)  The  last  subject  shall  indicate  to  the 
test  conductor  if  at  any  time  during  tha  fit 
last  the  taste  of  Bitrex  is  detected. 

(11)  If  tha  taate  of  Bitrex  is  detected.  Iha 
fit  is  daaaaad  unsatis£sctory  and  a  diffanai 
raapirator  shall  be  tried.         ._  ■ .  ^ 


5.  Irritant  Fume  Protocol 

(a)  Tha  respirator  to  be  tested  shall  ba 
equipped  with  high-efficiency  particidata 
filters  (i.e.,  HEPA.  NlOO,  RlOO,  or  PlOO) . 

(b)  No  form  of  test  encloaun  or  hood  for 
the  test  subject  shall  be  used. 

(c)  The  test  subject  shall  be  allowed  to 
smell  a  weak  concentration  of  the  irritant 
smoke  before  the  respirator  is  donned  to 
become  familiar  with  its  irritating  properties. 

(d)  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  chloride.  Attach  one 
end  of  the  smoke  tube  to  an  aspsator  squeeze 
bulb  and  cover  the  other  end  with  a  short 
piece  of  tubing  to  prevent  potential  injury 
from  the  jagged  end  of  the  smoke  tube. 

(e)  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
siAject  to  keep  his  or  her  eyes  closed  while 
the  test  is  performed. 

(f)  The  test  conductor  shall  direct  tha 
stream  of  irritant  smoke  from  the  smoke  tube 
towards  the  face  seal  area  of  the  test  subject 
beginning  at  least  12  inches  from  the 
{scepiece  and  gradually  moving  to  within 
one  inch,  moving  around  the  whole 
perimeter  of  the  mask. 

(g)  The  exercises  identified  In  section  LA. 
13  above  shall  be  performed  by  the  test 
subject  while  the  respirator  seal  is  being 
challenged  by  the  smoke. 

(h)  Each  test  subject  passing  the  smoke  test 
without  evidence  of  a  response  (involuntary 
cough)  shall  be  given  a  sensitivity  check  of 
the  smoke  from  the  same  tube  ones  the 
respirator  has  been  rMnoved  to  determine 
whether  he  or  she  reacts  to  the  smoke. 
Failura  to  evoke  a  rasponaa  shall  void  tha  fit 
test 

(i)  Tba  fit  test  shall  be  performed  in  a 
location  with  exhaust  ventilation  sufficient  to 
prevent  general  contamination  of  the  testing 
area  by  the  test  agent 

C  Quantitative  Fit  Test  (QNFT)  Protocols 

The  following  quantitative  fit  testing 
prooadures  have  been  demonstrated  to  ba 
aocoptable: 

(1)  Quantitative  fit  testing  using  a  non- 
hazardous  challenge  aerosol  (such  as  corn  oil 
or  sodium  chloride)  generated  in  a  test 
chamber,  and  employing  instrumentation  to 
quantify  the  fit  of  the  respirator. 

(2)  Quantitative  fit  testing  using  ambient 
aerosol  as  the  challenge  agent  and 
appropriate  instrumentation  (condensation 
nuclei  counter)  to  quantify  the  respirator  fit. 

(3)  Quantitative  fit  testing  using  controlled 
negative  pressure  and  appropriate 
instrumentation  to  measure  the  volumetric 
leak  rate  of  a  bcepieee  to  quantify  the 
respirator  fit 

LGanatal 

(a)  The  employer  shall  assign  specific 
individuals  who  shall  assume  full 
responsibility  for  implamaating  the 
respirator  quantitative  fit  taat  program. 

(b)  The  employer  shall  ensure  that  persons 
administering  QNFT  are  able  to  calibrate 
equipment  and  perform  tests  properly, 
recognize  invalid  tesU.  calculate  fit  ftcton 
properly  and  assure  that  test  equipment  is  ia 
proper  working  order. 

(c)  Tha  employer  shall  assure  that  (9>iFT 
aquipmant  is  kept  dean.  m«i»it»fii»»<  and 


calibrated  according  to  tha  manu&cturer's 
instructions  so  as  to  operate  at  the  parameters 
for  which  it  was  desi^ied. 

2.  Generated  Aerosol  Protocol 

(a)  Apparatus.  (1)  Instrumentation.  Aerosol 
generation,  dilution,  and  measurement 
systems  using  particulates  (com  oil  or 
sodium  chloride)  or  gases  or  vapors  as  test 
aerosols  shall  be  used  for  quantitative  fit 
tasting. 

(2)  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
perform  freely  all  required  exercises  without 
disturbing  the  challeiige  agent  concentration 
or  the  measurement  apftaratus.  The  test 
chamber  shall  be  equipped  and  constnicted 
so  that  the  challenge  agent  is  effectively 
isolated  bom  the  ambient  air.  yet  uniform  in 
concentration  throughout  the  chamber. 

(3)  When  testing  air-purifying  respiraton. 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particulate 
filter  (i.e.,  HEPA,  NlOO,  RlOO,  PlOO)  suBplied 
by  the  same  manufacturer  in  the  case  of 
particulate  QNFT  aerosols  or  a  sorfoent 
offering  contaminant  penetration  protection 
equivalent  to  high-efficiency  filters  where  the 
QNFT  test  agent  is  a  gas  or  vapor. 

(4)  The  sampling  instrument  shall  be 
selected  so  that  a  computer  record  or  strip 
chart  record  may  be  made  of  the  test  showing 
the  rise  and  Ml  of  the  challenge  agent 
concentration  writh  each  inspiration  and 
expiration  at  fit  tacton  of  at  least  2,000. 
Integrators  or  computers  that  integrate  the 
amount  of  test  agent  penetration  leakage  into 
the  respirator  for  each  exercise  may  be  used, 
provided  a  record  of  the  readings  ia  made. 

(5)  The  combination  of  substitute  air- 
purifying  elements,  challenge  agent  and 
challenge  agent  concentration  shall  be  such 
that  the  test  subject  is  not  exposed  in  exoaaa 
of  an  established  exposure  limit  for  the 
challenge  agant  at  any  time  during  the  testing 
procaaa  hMad  upon  the  length  of  the 
exposure  and  the  exposure  limit  duration. 

(6)  The  sampling  port  on  the  test  specimen 
respirator  shall  be  placed  and  constructed  so 
that  no  leakage  occurs  around  the  port  (e.g. 
where  the  respirator  is  probed),  a  free  air 
flow  is  allowed  into  the  sampling  line  at  all 
times  and  so  that  there  is  no  interfefeoce 
with  the  fit  or  performance  of  the  respirator. 
The  in-mask  sampling  device  (probe)  shall  be 
designed  and  used  so  that  the  air  sample  is 
drawn  from  the  breathing  zone  of  the  test 
subiect,  midway  between  the  nose  and  mouth 
and  with  the  probe  extending  into  the 
fscepiece  cavity  at  least  Vi  inch. 

(7)  The  test  set-up  shall  permit  the  person 
administering  the  test  to  observe  the  test 
subject  inside  the  chamber  during  the  test. 

(8)  The  equipment  generating  the  challenge 
atnwsphere  shall  maintain  the  concentration 
of  challenge  agent  constant  to  within  a  10 
percent  variation  for  the  duration  of  the  test 

(9)  The  time  lag  (interval  between  an  event 
and  the  recording  of  the  event  on  the  strip 
chart  or  computer  or  integrator)  shall  be  kept 
to  a  minimum.  There  shall  be  a  clear 
association  between  the  occurrence  of  an 
event  and  its  being  recorded. 

(10)  The  sampling  line  tubing  for  the  test 
chamber  atmosphere  and  for  the  respirator 
sampling  port  shall  be  of  equal  diameter  and 
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of  the  same  material.  The  length  of  tha  two 
lines  shall  be  equaL 

(11)  The  exhaust  flow  from  the  test 
chamber  shall  pass  through  an  appropriate 
fihar  (La.,  high  effidency  or  sorbeoit)  before 
releasa. 

(12)  Whan  sodium  chloride  aerosol  is  used, 
the  r^ative  humidify  inside  the  test  chamber 
shall  not  exceed  50  percent 

(13)  The  limitations  of  instrument 
detection  shall  be  taken  into  accsount  when 
determining  the  fit  factor. 

(14)  Test  respiraton  sbaU  be  maintainwd  in 
proper  working  order  and  inspected  for 
deficiencies  such  as  cracks,  missing  valves 
and  gaskets,  etc 

(b)  Procedural  Requirements.  (1)  When 
performing  the  initial  positive  or  negative 
pressure  fit  check,  the  sampling  line  shall  be 
crimped  doaed  in  order  to  avoid  air  prassure 
leakage  during  either  of  these  fit  r hecks, 

(2)  An  abbreviated  screening  QLFT  test 
may  be  utilized  in  order  to  quickly  identify 
poor  fitting  respirators  which  passed  the 
poipitive  and/or  negative  pressure  test  and 
thus  reduce  the  amount  of  QNFT  time.  The 
use  of  the  CNC  QNFT  instrument  in  the 
count  mode  is  another  method  that  can  be 
used  to  obtain  a  quick  estimate  of  fit  and 
eliminate  poor  fitting  respiraton  befora  going 
on  to  perform  a  full  QNFT. 

(3)  A  reasonably  stable  challenge  agent 
ooocentration  shall  be  measured  in  the  test 
chamber  prior  to  testing.  For  canopy  or 
sho%rar  curtain  type  of  test  units  the 
determination  of  the  challenge  agent  stabilify 


may  be  established  after  the  test  subjact  has 
entered  the  test  environment 

(4)  Immediately  after  the  subject  enten  dw 
test  chamber,  the  challenge  agent 
concentration  inside  the  respiraln  shall  ba 
measured  to  ensure  that  the  peak  ponetntion 
does  not  exceed  5  percent  for  a  half  mask  or 
1  percent  for  a  full  bcepiece  respirator. 

(5)  A  stable  challenge  concentration  shall 
be  obtained  prior  to  the  actual  start  of  tA»Hng 

(6)  Respirator  restraining  straps  shall  not 
be  over  tightened  for  testing.  The  straps  shall 
be  adjusted  by  the  wearer  without  aasistanoe 
bom  other  fwrsons  to  give  a  reasonable  fit 
typical  of  normal  use. 

(7)  The  test  shall  ba  terminatad  whenever   - 
any  single  peak  penetration  exceeds  5 
percent  for  half  masks  and  1  percent  for  full 
bcepieca  respiraton.  The  test  subject  shall  be 
refitted  and  ratestad. 

(c)  CalculaUon  of  fit  factors.  (1)  Tha  fit 
factor  shall  be  determined  for  the 
quantitative  fit  test  by  taking  the  ratio  of  the 
average  chamber  concentration  to  the 
concentration  measured  inside  the  respirator 
for  each  test  exenaae  except  the  grimace 
exercise. 

(2)  The  average  test  chamber  concentration 
shall  be  calculated  as  the  arithmetic  average 
of  the  concentration  measured  before  and 
after  each  test  (i^e.,  8  esibrcises)  or  the 
arithmetic  average  of  the  concentration 
measured  before  and  after  each  exercise  or 
the  true  average  measured  continuously 
during  tha  respirator  sampla. 


(3)  Tha  ooncantntion  of  the  challenge 
agent  inside  the  respirator  shall  he 
determined  by  one  of  the  following  methodr 

(i)  Average  peak  penetration  method, 
which  is  the  method  of  determining  test 
agent  penetration  into  the  respirator  utilizing 
a  strip  chari  recorder,  integrator,  or 
computer.  The  agent  penetration  is 
deteimined  by  an  average  of  the  peak  heights 
on  the  graph  or  by  computer  integration,  far 
each  exercise  except  the  grimace  exercise. 
Integrators  or  computen  that  calculate  tha 
actual  test  agent  penetration  into  tha 
respirator  for  each  exercise  also  meet  the 
requirements  of  the  average  peak  penetration 
method. 

(U)  Maximum  paak  penetration  method 
means  the  method  of  determining  test  agent 
penetratioti  In  die  respirator  as  determined 
liy  strip  chart  recordings  of  the  test  The 
highest  peak  penetration  for  a  giwn  eAaicJia 
is  taken  to  be  representative  of  average 
penetration  into  the  respirator  for  that 
exercise. 

(iii)  Integration  by  calculation  of  tha  i 
under  the  individual  paak  for  each  ( 
except  the  grimace  exerdse  is  another 
method.  This  indudes  computerized 
intQgiBtioa 

(iv)  The  calculation  of  the  overall  fit  factor 
using  individual  exercise  fit  Cacton  involves 
first  converting  the  exercise  fit  fadon  to 
penetration  values,  determining  the  average, 
and  then  converting  that  result  tiadc  to  a  fit 
fi^tor  is  also  appropriate.  This  procadura  is 
described  in  the  following  aquation: 


Overall  Rt  Factor - 


Number  of  exercises 


Vfif,  +Vfif2  +>^3  +l/ff4  +  l/ff3  -H/ffii  +>/ff7  +i/'^ 


Whara  (fi,  ffz,  ff}.  etc.  are  the  fit  facton  for 
exercise  1,2,3,  etc. 

(4)  The  test  subjed  shall  not  be  permitted 
to  wear  a  half  mask  or  quarter  facepieca 
respirator  unless  a  minimum  fit  factor  of  100 
is  obtained,  or  a  full  facepiece  respirator 
unless  a  ininimum  fit  factor  of  500  is 
obtained. 

(5)  Filtera  used  for  quantitative  fit  testing 
shall  be  replaced  whenever  increased 
breathing  resistance  is  encountered,  or  when 
the  test  agent  has  altered  the  integrify  of  the 
filter  madia.  Organic  vapw  cartridge/ 
canistere  shall  be  replaosd  if  there  is  any 
indication  of  breakthrough  by  a  test  agant 

3.  Ambient  Aeroaol  Condensation  Nuclei 
Counter  (CNC)  Protocol 

Tba  ambient  aerosol  condensation  nudei 
counter  (CNC)  quantitative  fit  testing 
(Portacotmf^)  protocol  quantitatively  fit 
tests  respiraton  writh  the  use  of  a  probe.  The 
probed  respirator  is  only  used  for 
quantitative  fit  tests.  A  probed  respirator  has 
a  special  sampling  device,  installed  on  the 
respirator,  that  allows  the  probe  to  sample 
the  air  from  inside  the  masL  A  probed 
respirator  is  required  for  each  make,  model, 
and  size  that  is  intended  to  be  used  and  can 
be  obtained  from  the  respirator  manufacturer 
or  distributor.  The  CNC  instrument 
mannforturer  TSI  also  provides  {Mobe 
attachments  (TSI  sampling  ad^iten)  that 


permit  fit  tasting  in  an  onployee's  own 
respirator.  A  miniiniiin  fit  factor  pass  level  of 
100  is  necessary  for  a  half-mask  respirator 
and  a  minimum  fit  factor  of  at  least  500  is 
required  for  a  full  focepiece  respirator.  The 
Agency  does  not  recommend  the  use  of 
homemade  sampling  adapten.  The  entire 
screening  and  testing  procedure  shall  ba 
explained  to  the  test  subject  prior  to  the 
conduct  of  the  screening  test 
(a)  Portacount  Fit  Test  Requiremebts. 

(1)  Check  the  respirator  to  make  sure  the 
respirator  is  fitted  with  a  high  efficiency  filter 
(i.e..  HEPA,  NlOO,  RlOO.  PlOO)  and  that  the 
sampling  probe  and  line  are  properly 
attached  to  the  facepiece. 

(2)  Instrud  the  person  to  Im  tested  to  don 
the  respirator  several  minutes  before  the  fit 
test  starts. This  purges  the  partides  inside 
the  respirator  and  permits  the  wearer  to  make 
certain  the  respirator  is  comfortable.  This 
individual  should  have  already  been  trained 
on  how  to  wear  the  respirator  properiy. 

(3)  Check  the  following  conditions  for  the 
adequacy  of  the  respirator  fit:  Chin  properly 
placed:  Adequate  strap  tension,  not  overiy 
tightened;  Fit  across  nose  bridge:  Respirator 
of  propOT  size  to  span  distance  from  nose  tO' 
chin;  Tendendes  for  the  respirator  to  slip; 
Self-observation  in  a  mirror  to  evaluate  fit; 
and  respirator  position. 

(4)  Have  the  person  wrearing  the  respirator 
do  a  fit  chacL  If  laak^a  is  detected. 


determine  the  causa.  If  laakaga  is  from  a 
poorfy  fitting  {acepiace,  try  another  size  of 
the  same  type  of  respirator. 

(5)  Follow  the  instructions  for  operating 
the  Portacount  and  proceed  with  tlie  test 

(b)  PcMfocoiurt  Test  Exercise*— (1)  Nonaal 
breathing.  In  a  normal  standing  posftion, 
without  talking,  the  sulked  shaU  iHeathe 
normally  for  1  minute. 

(2)  Deep  breathing.  In  a  normal  standing 
position,  the  sulked  shall  breathe  slowly  and 
deeply  for  1  minute,  taking  caution  so  as  not 
to  hyperventilate. 

(3)  Turning  head  side  to  side.  Standing  in 
place,  the  subject  shall  slowly  turn  his  or  her 
head  from  side  to  side  between  the  extreme 
positions  on  each  side  for  l  minute.  The  head 
shall  be  held  at  each  extreme  momentarily  so 
the  subjed  can  inhale  at  each  side. 

(4)  Moving  head  up  and  down.  Standing  in 
place,  the  subject  shall  slowly  move  his  at 
her  head  up  and  down  for  1  minute.  The 
subjed  shall  be  instructed  to  inhale  in  the  up 
position  (Le.,  when  leokiag  toward  the 
ceiling). 

(5)  Talking.  The  sulked  shall  talk  out  loud 
slowly  and  loud  enough  so  as  to  be  heard 
daariy  by  the  test  conductor.  The  suhiact  caa 
read  from  a  prepared  text  such  as  tba 
Rainbow  Passage,  count  backward  from  100, 
or  redta  a  memorizad  poam  or  song  far  1 
minute.  -    --'    r 
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(ft)  GnoMDK.  Tka  (Ht  ralitact  ahall  { 
by  ouliog  or  frowning  tel5  Mcond*. 

(7)  BmdiM^  Owr.  The  iMt  rabfact  afaall 
band  at  Um  waictMifhaarahaiarsntotoudi 
his  or  her  toM  for  1  miouto.  )an>B8  ^  pl>oo 
■hall  b*  tubatituted  far  this  «(aR3M  in  tboM 
iHt  aDviraamants  aoefa  aa  ahnnd  type  QNFT 
mita  that  prohttit  boding  at  the  waist 

(8)  Noaoal  Brmithing.  Rsmove  and  ra-doD 
tba  laapiraliir  wnthin  a  ona-ninuta  pariod. 
Than,  in  a  nocxnal  standing  poaitioo.  without 
talking,  tha  sabiact  shall  baaatha  nonnaOy  for 


Aftar  tfaa  taat  axarciaaa.  tha  teat  subfact 
shall  ba  quaatiomad  by  tha  laat  copdiictnr 
ingpiiliiig  tha  accaptability  of  tha  reapfaator 
upon  compktion  of  tha  protocoL  If  it  has 
bacom*  unaoceptabla,  another  modal  of 
raapiialor  shall  b«  tried. 

(c)  hmluuMint  Test  Instiwanent  (1)  Tha 
IHMtacount  will  automatically  stop  and 
r^fa-«i««»  the  overall  fit  factor  far  the  entire 
set  of  exavdaea.  The  ovatall  fit  factor  is  what 
counts.  The  Pass  or  Fail  maaaafe  will 
indicata  wdMthar  or  not  the  laat  was 
sacceeafuL  If  the  teat  wM  a  Paaa.  the  fit  teat 
faovar. 

(2)  A  rsootd  of  tha  last  needs  to  be  kept  on 
file  tssiiming  the  fit  teat  was  successful.  The 
record  ouist  '•""fin  the  last  subject's  name; 
overall  fit  factor,  make,  modd  and  size  of 
laepiiator  uead.  and  date  tested. 

4.  CootroUed  Megstive  Pressure  fCNP) 
Protocol 

Tha  CNF  protocol  lau tides  an  alfaraative 
toaaroaol  fit  test  methoda.  Tha  CNP  fit  test 
■Mthod  technology  is  beeed  on  eyhausting  air 
from  s  tempocarily  sealed  respirator 
faoepiece  to  genstata  end  then  mainteina 
constant  negative  preeeure  inside  the 
faoepiece.  The  rete  of  air  exhaust  is 
controlled  so  that  ■  constant  negative 
preesuie  is  maintained  in  the  respiratcv 
during  the  fit  test  The  level  of  preeauie  is 
■elected  to  replicate  the  mean  inspiratory 
piassuie  that  causae  laakagw  into  the 
leepiralor  aadar  noonal  use  conditions.  With 
pnaaura  bald  OHMtant.  air  Qow  out  of  the 
reapiratorta  equal  to  air  Qow  into  the 
laepirator.  Therefara,  maesurement  of  the 
erhanst  stream  that  is  requii«d  to  hold  the 
pressure  in  the  temporarily  seated  reepirator 
constant  yields  ■  dbect  measure  of  leslrags 
air  flow  into  the  respirator. 

The  CNP  fit  test  method  meeaures  leak 
fates  tlirough  the  facepiece  as  a  method  far 
determining  the  facepiece  fit  far  negative 
praaanie  raepirators.  The  CNP  instrument 
manufacturer  Dynatech  Nevada  also  provides 
attachments  (sampling  manifolds)  that 
replace  the  filter  cartridgaa  to  permit  fit 
teating  in  an  employee's  own  reepirator.  To 
iparfonn  the  test,  tha  taet  subject  cloees  his  or 
her  mouth  and  holda  his  m  bar  breath,  then 
an  air  pump  naavna  air  bom  the  respirator 
facepiece  at  a  pra  salactud  constant  preaauia. 
Tha  facepiece  fit  is  unpieaaad  aa  the  faak  rata 
duou^  the  facepiece,  expressed  as 
miUiUtars  per  minute.  The  quality  and 
validity  of  tha  CNP  fit  tesU  are  determined 
by  the  ilngiiin  to  which  the  in-raask  pressure 
tracks  the  challmigs  pressure  during  the 
system  msasuieuMint  time  of  approximately 
five  seconds .  Instentanaous  faenhrlr  in  tha 
farm  of  a  teal-time  preaaure  trace  of  the  in- 
~ :  pteeauie  is  provided  and  uaed  to 


datacmine  teet -validity  and  quality.  A 
minimum  fit  factor  paaa  level  of  100  is 
neoessery  for  a  halfmeak  reepirator  and  a 
minimum  fit  factor  of  at  laaat  500  is  required 
far  a  fun  facapiaoe  respirator. 

The  entire  screening  and  taating  praoednn 
shall  be  explained  to&e  teet  subject  prior  to 
the  conduct  of  the  scrseningtaaL 

(a)  CNPFU  Tat  RaqummmOg—tl)  Tlw 
instrument  shall  have  a  aon  adjiislehfa 
challeogB  presstire  of  15.0  mm  water 


(2)  The  CNP  system  defaailts  far  rhelWwgs 
praaaore  shall  be  tested  at  -0.58inchaaof 
water  and  tha  modeled  inqptntory  flow  rale 
ahall  be  53.8  Utsn  per  minole. 

Note:  CNP  systeme  have  boiit-fai  capability 
to  conduct  fit  testing  that  is  specific  to 
unique  work  rate.  maak.  and  gwider 
situatiais  that  might  uppty  In  a  aperifW- 
wofailaoe.  Use  of  system  default  values, 
which  wera  selected  to  tepteeent  reepirator 
wear  with  medium  cartrioge  reeistanoe  at  a 
low-modeme  work  rate,  vdll  allow  intar-taat 
compariaon  of  tha  reepirator  fit 

(3)  The  individual  who  conducts  tha  CNP 
fit  testing  shall  be  thorou^ily  trained  to 
perfaam  the  teat 

(4)  Tba  reepirator  filter  or  cartridge  needs 
to  be  replaced  with  the  CNP  teet  manifoU. 
The  inhisktion  valve  downstream  from  tha 
manifold  either  needs  to  be  temporarily 
ramoved  or  propped  open. 

(5)  The  leat  sobject  shall  be  trained  to  hold 
his  or  her  fareeth  far  at  leest  20  seconds. 

(6)  The  test  subject  shall  don  the  test 
lespiretor  without  sny  assistance  from  the 
individual  who  conducu  the  CNP  fit  teat 

(7)  The  CyOT  protocol  shall  be  followed 
acanding  to  sectian  LCl  except  that  the  CNP 
taat  exercises  shall  be  uaed. 

(b)  CNP  Test  Exerciam    (1)  Manna/ 
hnathing.  In  a  normal  standing  position, 
without  talking,  the  subject  shall  breathe 
noimally  for  1  minute.  After  the  normal 
breathing  exardse.  the  subject  needs  to  hold 
head  straight  ahead  and  hold  his  or  her 
breath  far  10  seconds  during  the  taat 


(2)  Doep  bnathing.  In  a  normal  standing 
poaition,  tha  subject  shall  hiaatlai  slowly  and 
deeply  far  1  minute,  taking  caution  not  to 
hyperventilate.  After  the  deep  breathing 
exarciae,  the  sidiject  needs  to  hold  heed 
straight  ahead  and  hold  his  or  her  breath  far 
10  seconds  during  test  measurement 

(3)  ruming  head  side  to  side.  Standing  in 
place,  the  subject  shall  slowly  turn  his  or  her 
head  from  side  to  side  between  the  extreme 
positions  on  each  side  for  1  minute.  The  head 
shaU  ba  bald  at  each  extreme  momentarily  so 
the  subject  can  inhale  at  each  side.  After  the 
turning  head  lide  to  side  exercise,  the  subject 
needs  to  hold  bead  full  left  and  hold  his  or 
her  fareeth  for  10  seconds  during  teat 
maesurement  Next,  the  subject  needs  to  hold 
heed  full  right  and  hold  his  or  her  breath  for 
10  seconds  during  test  measurement 

(4)  Having  head  up  and  down.  Standing  in 
place,  the  subject  shall  slowly  move  his  or 
her  head  up  and  down  for  1  minute.  Tha 
subject  shall  be  instructed  to  inhale  in  tha  up 
poaition  (Le.,  when  lotddng  toward  the 
nailing).  After  the  moving  head  up  and  down 
exardse,  the  subject  naedi  to  hold  head  frill 
np  and  hold  his  or  her  breeth  frir  10 1 


duiii^  taat  maMiiiemant  Next,  the  subject 
needs  to  bold  head  full  down  sod  hold  his 
or  her  breeth  for  10  seconds  during  test 
measurement 

(5)  TkilkDig.  The  sul^ect  shall  talk  out  bad 
■lowly  and  loud  enough  so  as  to  be  heerd 
claeily  by  the  test  conductor.  ThasiAjactcaB 
nadfrmna  pvepeved  text  such  as  the 
Raii^ow  Paaaage,  count  backward  from  100. 
or  latite  a  mamoriaed  peeranreongfrir  1 
minute.  After  the  talking  exeicise,  tlw  sobjeet 
needs  to  hold  his  or  her  bead  stni^  ahead 
and  hold  his  or  her  fareeth  for  10  seconds 
during  the  test  meesurement 

(6)  Grimace.  The  test  subject  shall  grimace 
by  smiling  or  frowning  for  15  seconds.  After 
the  grimace  exercise,  the  subject  needs  to 
hold  his  or  her  head  straight  ahead  and  hold 
his  or  her  breath  frir  10  seconds  during  the 
test  meesurement 

(7)  Bending  Over.  The  test  subject  shall 
bend  at  the  waist  as  if  ha  or  she  wan  to  touch 
his  or  her  toes  (or  1  minute,  logging  in  place 
shall  ba  substituted  for  this  exwrdse  in  those 
test  anvironments  such  as  shroud  type  QNFT 
units  that  prohibit  bending  at  the  waist  After 
the  handing  over  exercise,  the  subject  needs 
to  hold  his  or  her  head  straight  ahead  and 
hold  his  or  her  breath  for  10  seconds  during 
the  teat  measurement 

(8)  Norma/  Breathing.  Remove  and  re-don 
the  reapirator  within  a  one-minute  period. 
Then,  in  a  normal  »»«n/Hwp  position,  without 
talking,  the  subject  shall  braethe  normally  far 
1  minute.  After  the  normel  breething 
exercise,  the  subject  needs  to  hold  his  or  her 
head  straight  ahead  and  hold  his  or  her 
breath  for  10  seconds  during  the  test 
measurement 

After  the  teat  exercises,  the  teat  subject 
shall  be  questioned  by  the  test  conductor 
regarding  the  acceptability  of  the  respirator 
upon  completion  of  the  protocol.  If  it  has 
become  unacceptable,  another  model  of  a 
reepirator  shall  be  tried. 

(c)  CNP  Test  Instnunont.— (1)  The  teet 
iiutrument  shall  heve  an  effective  audio 
warning  device  whan  the  test  subject  fails  to 
hold  his  or  her  breeth  during  the  test  The 
test  shall  be  terminated  whenever  the  teat 
sul^Bct  failed  to  hold  his  or  her  breeth.  The 
test  subject  may  be  refitted  and  reteated. 

(2)  A  record  of  the  teat  needs  to  be  kept  on 
file,  ssniming  the  fit  test  was  successftil.  The 
record  must  contain  the  test  subject's  name; 
overall  fit  factor,  make,  model  and  alM  of 
reapirator  used,  and  date  teated. 

Pail  n.  Facepface  FH 


) 

A.  /Positive  prassuns  chedc  Close  oCFdia 
exhalation  valve  and  exhale  gently  into  the 
facepiece.  The  face  fit  is  considered 
seti^sctory  if  a  slight  positive  pressure  can 
be  built  up  inside  the  facepiece  without  any 
evidence  of  outward  leakage  of  air  at  the  wiaL 
For  most  respirators  this  method  of  leak 
tasting  requires  the  wearer  to  first  remove  tha 
exhaktion  valve  cover  befi»e  closing  off  the 
exhalation  valve  and  then  carafully  replacing 
it  after  the  test 

B.  Nsgotiveprassura  check.  Close  off  the 
inlet  opening  of  the  t^nimtmr  at  cartridgaCs)  fay 
covering  with  the  palm  of  tha  hand(s)  or  b^ 
replacing  the  filter  seaKs).  inhade  nirtly  so 
thirt  the  faoepiece  coUeiiees  slif^itly.  and  hold 
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the  breath  for  ten  seconds.  If  the  facepiece 
remains  ita  its  slightly  collapsed  condition 
and  no  inward  leakage  of  air  is  detected,  the 
tightness  of  the  respirator  is  considered 
satisfactory. 

Appendix  C  to  §  1910.1035— Ventilatifm 
Chart  far  Isolation  Rooms  or  Areas 
(Mandatory) 

Under  paragraph(d)(5Kvii).  the  proposed 
standard  requires  that  when  an  AFB  isolation 
room  or  area  is  vacated  by  an  individual  with 
suspected  or  confirmed  infiBCtious  TB,  the 
room  or  area  shall  be  ventilated  according  to 
current  CDC  recommendatioos  for  a  removal 
efficiency  of  99.9%  before  permitting 
employees  to  enter  without  respiratory 
protection.  The  following  appendix  is  an 
excerpt  of  the  CDC  recommendations  of  the 
air  changes  per  hour  (ACH)  and  time  in 
minutes  required  for  removal  efficiencies  of 
90%,  99%  and  99.9%  of  airborne 
contaminants  (Ex4B).  This  teble  specifies  the 
time  necessary  to  ventilate  an  isolation  room 
or  area,  for  a  given  air  change  per  hour, 
before  allowing  employees  to  ent^  without 
respiratory  protection. 

Afinutss  nqairedfora  removal  efficiency 
of: 


ACH 

90% 

99% 

99.9% 

^ 

138 

276 

414 

2 

60 

138 

207 

3 

46 

92 

138 

4 

35 

69 

104 

5 

28 

55 

83 

6 

23 

46 

69 

7 

20 

39 

SO 

8 

17 

35 

52 

9 

15 

31 

46 

10 

14 

28 

41 

11 

13 

25 

38 

12 

12 

23 

35 

13 

11 

21 

32 

14 

10 

20 

30 

15 

9 

18 

28 

16 

9 

17 

26 

17 

8 

16 

24 

IjB 

8 

15 

23 

19 

7 

15 

22 

20 

7 

14 

21 

25 

6 

11 

17 

30 

5 

9 

14 

35 

4 

8 

12 

40 

3 

7 

10 

45 

3 

6 

9 

SO 

3 

6 

8 

This  taUe  has  been  adapted  from  die  formula 
Cor  the  rate  of  purging  airborne  contaminants. 
(Ex.  5-100)  Values  have  been  derived  from 
the  formula  ti  ^  (In  (C^  ■»-  C?)  -f  (Q  •»-  V)]  x 
60,  with  ti  s  0  and  Ci  ■*■  Ct — (removal 
efficiency  -f  100),  and  when: 
t|  =  initial  timepoint 

C|  =  initial  concentration  of  contaminants 
Cj  =  final  concentration  of  contaminants 
Q  s  air  flow  rate  (cubic  feet  per  hour) 
V  =  room  volume  (cubic  feet) 
Q  ♦  V  =  ACH 

The  times  given  assume  perfact  mi-ging  of  air 
within  the  space  (i.e.,  mixing  factor  =  1). 
However,  perfect  "iiTHng  ustially  does  not 
occur,  and  the  mixing  factor  could  be  as  high 
as  10  if  air  distribution  is  very  poor  (Ex.  5- 
99).  The  required  time  is  derived  by 


multiplying  the  appropriate  time  for  the  table 
by  the  mixing  factor  that  has  been 
determined  for  the  booth  or  room.  The  factor 
and  required  time  should  be  included  in  the 
operating  instructions  provided  by  the 
manufacturer  of  the  booth  or  endosure,  and 
these  instructions  should  be  followed. 

Appendix  D  to  §  1910.1035— Ultraviolet 
Radiation  Safety  and  Health  Provisions 
(Nonmandatory) 

This  appendix  sets  forth  non-mandfttory 
guidelines  on  safety  and  health  provisions 
concerning  the  use  of  ultraviolet  eemiicidal 
irradiation  (UVGI).  Because  the  efiisctiveness 
of  UVGI  systems  will  vary,  and  the 
interaction  of  factors  such  as  humidity,  UV 
intensity,  duration  of  exposure,  lamp 
placemmt  and  air  mixing  have  not  oeen 
adequately  evaluated,  employers  may  choose 
to  use  UVCIrsysteras  as  supplements  to  the 
administrative,  engineariiw.  and  work 
practica  controls  required  ^r  this  standard. 
OSHA  does  not  consider  UVQ  as  a  substitute 
or  replacement  for 

(1)  Negative  pressure; 

(2)  Exhaust  of  contaminated  air  direcdy  to 
the  outside  away  from  intake  vents  and 
eipplojrees; 

(3)  High  efficiency  particulate  air  (HEPA) 
filtration  of  contaminated  air  before  being 
recirculated  to  the  general  facility  or 
exhausted  directly  outside  (permitted  only 
when  it  cannot  be  safely  discharged). 

UVQ  Systems 

The  intent  of  UVGI  systems  is  to  kill  or 
inactivate  airborne  microorganisms, 
induding  Af.  tuberculosis.  Tvro  types  of 
systems  are  generally  employed  for  this 
purpose:  duct  irradiation  systems,  and  upper 
room  air  irradiation  systems.  (Floor  level 
UVGI  systems  are  used  in  some  laboratory 
facilities,  but  are  not  specifically  discussed  in 
this  appendix.)  UVGI  systems  utilize  low- 
pressure  mercury  vapor  lamps  that  emit 
radiant  energy  predominantly  at  a 
wavelength  of  254  nanometers  (nm).'  In  duct 
irradiation  systems,  one  or  more  UV  tubes  are 
positioned  within  a  duct  to  irradiate  air  being 
exhausted  from  a  room  or  facility.  In  upper 
room  air  irradiation  systems,  UV  lamps  are 
suspended  from  a  ceiling  or  mounted  on  a 
wall.  The  lamps  are  positioned  sudi  that  air 
in  the  upper  part  of  the  room  is  irradiated. 
The  intent  is  to  minimize  the  levels  of  UV 
radiation  in  the  lower  part  of  the  room  where 
the  occupants  are  located.  These  systems  rely 
on  air  mixing  to  move  the  air  from  the  lower 
portion  of  the  room  to  the  upper  portion  of 
the  room  where  it  can  be  irradiated. 

Safety  and  Health  Considerations 

UV  radiation  at  254  lun  is  absorbed  by  the 
outer  surfaces  of  the  eyes  and  skin. 
Overexposure  to  UVGI  can  resuJt  in 
photokeratitis  (inflammation  of  the  cornea) 
and/or  conjunctivitis  (Inflammation  of  the 
conjunctiva).^  Keratoconjunctivitis  is  a 
reversible  condition  but  can  be  debiliteting 
while  it  runs  its  course.  Because  there  is  a 
fatency  period  before  health  effects  are 
observed,  workers  may  not  recognize  this  as 
an  occupational  injury.  Symptoms  may 
indude  a  faeling  of  sand  in  me  eyes,  tearing, 
and  sensitivity  to  light  Overexposure  of  the 
skin  to  UVGI  also  can  result  in  erythema 
(reddening).  This  effect  is  also  reversible, 
with  recovery  occurring  within  2  to  3  deys. 


In  1992,  the  International  Agency  for 
Reseerch  on  Cancer  (lARC)  claaaified  UV-C 
radiation  as  "probably  carcinogenic  to 
humans  (Group  2A)".3  This  classification 
was  based  on  studies  suggesting  that  UV-C 
radiation  can  induce  skin  cancers  in  animals, 
DNA  and  chromosome  damage  in  human 
cells  in  vitro,  and  DNA  damage  in 
in«inni«li«w  gkin  oells  in  vivo.  In  the  ■ntnMl 
studies,  exposure  to  UV-B  could  not  be 
excluded;  however,  the  observed  effects  Mfera 
greater  than  expected  for  UV-B  alone.' 
Laboratory  studies  heve  shown  that  UV 
radiation  can  activate  human 
immunodeficiency  virus  (HIV]  gene 
promoters  in  human  cells  (genes  in  HIV  that 
prompt  replication  of  the  virus);  however,  the 
implicatfons  of  these  finrfing«  for  humaas 
exposed  to  UVQ  are  unknowiLOA.7A» 

Occupational  Exposure  Criteria  far 
Ultraviolet  Radiation 

In  1972,  the  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH) 
published  a  recommended  exposure  limit 
(WSL)  fax  UV  radiation  to  prevent  adverse 
effecto  on  the  eyes  and  skiiL^  The  NIOSH^ 
REL  for  UV  radiation  is  wavelength 
dependent  because  different  wavelengths  of 
ultraviolet  radiation  have  differing  abilities  to 
cause  sldn  and  eye  e^cts.  The  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  also  has  a  Threshold 
Limit  Value*  for  UV  radiation  that  is 
identical  to  the  REL  in  this  spectral  region.  '<* 
It  should  be  noted  diat  photoeensitive 
individuals  and  those  concomitantly  exposed 
to  photosensitizing  agents  (includii^  cotain 
medications)  may  not  be  protected  by  these 
occupational  exposure  limits.'" 

The  term  relative  spectral  effactiveneaa  is 
used  to  compare  UV  sources  with  a  source 
producing  (JV  radiation  only  at  270  nm,  the 
wavelength  of  maximum  sensitivity  for 
corneal  injury.  For  example,  the  relative 
spectral  effectiveness  (Sx)  at  254  lui  is  0.5; 
therefore,  twice  as  much  eneigy  is  raqinred 
at  254  nm  to  produce  the  same  biological 
eEfect  at  270  nm.  Thus,  at  254  nm.  the  NIOSH 
KEL  is  0.006  joules  per  square  centimeter  QJ 
cm'],  and  at  270  nm  it  is  0.003  J/cm^. 

For  germicidal  lamps,  proper  use  of  the 
REL  (or  TLV)  requires  that  the  measured 
irradiance  level  (E)  in  microwatts  per  square 
centimeter  (iiW/cm^)  be  multiplied  by  the 
reUtive  spectral  eCfactivenees  at  254  nm  (0.5) 
to  obtain  the  effective  irradiance  (£<«)■  The 
maximum  permissible  exposure  time  (t)  for 
workers  with  unprotected  eyes  and  skin  can 
then  be  reed  directly  from  Table  1  Cor 
selected  values  of  E^,  or  can  be  calculated 
(in  seconds)  by  dividing  0.003  J/cm^  (the 
NIOSH  REL  at  270  nm)  by  Eht  in  W/cmZ.  To 
prt>tect  workers  who  are  exposed  to 
germicidal  UV  radiation  for  eight  hours  per . 
day,  the  measured  irradiance  (E),  should  be 
^.2  iiYHoB^.  This  is  calculated  by  using 
Table  1  to  obtain  E^  (0.1  |iW/cm'),  and  then 
dividing  by  Sx  (0.5). 

Example:  If  the  measured  irradiance  was 
0.4  iiW/cm^,  then  the  maximum  permissible 
exposure  time  is  15,000  seconds,  or 
approximately  4  hours  as  shown  below: 
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T      =0.4^W/cm^xOJ 
=  0L2|iW/cin^ 


t(jec)  = 


0.003  J/cm^ 
Eeff(w/cm^) 

0.003  l/cm^ 
0.2x10"*  W/cm^ 
'  1S.000  aec  (approx  4  boon) 


Table  1— Maximum  PERMissiBLE  Ex- 
posure Times  for  Selected  Val- 
ues OF  E.ff. 


EllaciM 

DuraBon  of  ocpoaure  par  day 

vivtano6 

E^(|iWtan») 

8  hrs 

Orl 

AhfT                        

0^ 

?^»       „,,, 

a4 

1  hr - 

OJ 

30  min  ..«, _ _ 

1.7 

15  mm                     

3.3 

10  min 

5.0 

5  min _ _ 

lao 

Ihm  tibiB  W8  tdBptta  fcpm  a  ^tte  in  Cri- 
Iwia  tar  a  HBConwntndtd  Sttndud ....  Oc- 
ci^atfona/ E^poMra  toUtavioM  RmMaHon.' 
Maiinium  panniaaMa  axpoaure  ttnas  ralaf  to 
wortiacs  wiih  unprotactad  ayas  and  sUn. 

MMisiireiiMar  Eguipownt  A  UV  radioiaalBr 
cui  (m  OMd  to  mMSura  the  imdiance  levala 
in  the  room  and  to  document  lamp  output 
Some  UV  m— urwnent  aystams  rely  on  the 
uae  of  a  detector  or  probe  which  is  moat 
sensitive  at  254  tun.  while  others  rely  on  the 
use  of  a  broad-band  radiometer  with  an 
actinic  probe.  The  latter  instrument  has  a 
raaponae  that  accounts  for  the  wavelength 
dependence  of  the  REL,  ailo%iring  direct 
maaaurament  of  the  efiective  irradiance 
CE<(r)."  While  both  typea  of  systems  are 
acceptable,  persons  parlonning  the 
maaauramants  should  be  awara  of  the 
difltancaa  ao  that  the  measurements 
obtainad  are  appropriately  compared  with 
the  recommenced  occupational  exposure 
limits.  Equipment  used  to  measure  UV 
radiation  should  be  maint«in««rl  and 
califacatad  on  a  tegular  schedule,  as 
rammataaded  by  the  manufacturer. 

UVd  SUaty  and  Health  Program 

Employers  should  consult  with  persons 
having  expertise  in  industrial  hygiene, 
engineering,  andyor  health  physics  before 
designing  and  installing  UVGI  systems.  In 
addition,  the  following  guidelines  should  be 
tisad  to  protect  workns  from  overexposure  to 
UV  radiation.  Theae  guidelinea  should  be 
incorpocatad  into  a  UVQ  safsty  and  health 
program.  One  peratm  should  be  givm 
raapomsibility  for  managing  the  prognm. 

(1)  Exposure  Monitoring 

a.  Upper  Air  Imdiation  Systems.  Before  an 
upper  air  UVGI  system  is  activated  in  the 
wotkplece,  exposure  monitoring  ahould  be 
]  to  delennine  the  lev^  of  UV 


radiation  in  the  room.  The  UV  rediation 
levels  will  be  afbcted  by  the  position  of  the 
lamp,  fixture  design  (including  ptaaence  and 
position  of  batOes  and  louvers),  tube  type, 
room  dimensions,  and  presence  of  UV 
abaorfaing  or  reflecting  materials.  At  a 
minimmn,  UV  radiation  measurements 
should  be  made  with  the  detector  directly 
{■cing  the  lamp  at  head  or  eye  height  (with 
maximum  levels  recorded),  to  assess  the 
potential  UV  exposure  to  the  eyes,  the  most 
sensitive  organ.  Because  workers  typically 
move  around  a  room  or  area  while 
performing  their  duties,  it  is  often  not 
possible  to  predict  how  long  a  worker  will  be 
in  a  given  location,  nor  is  it  practical  to 
attempt  to  control  sxposxires  administntively 
by  limiting  the  duration  of  exposure  at  a 
given  location.  Therefore,  the  exposure 
monitoring  should  be  conducted  in 
representative  locations  to  adequately  assess 
the  range  of  potential  worker  exposures. 
Worker  exposures  should  be  maintained 
below  the  NIOSH  REL  *  and  ACXmi  TLV  ><> 
for  ultraviolet  radiation. 

UV  radiation  maasuramants  should  be 
made:  (1)  at  the  tina  of  initial  installation  of 
the  UVd  syataai:  (2)  whenever  new  tubes  are 
installed;  aiad  (3)  whenever  modifications  are 
made  to  the  UVGI  sjrstem  or  to  the  room  that 
may  aCfoct  vrarker  exposures  (i.e.,  adfustment 
of  fixture  height,  location,  or  positioo  of 
louvers;  addition  of  UV  absorbing  or 
refiecting  materials;  and  changes  in  room 
dimensions). 

UV  radiation  measuramants  may  also  be 
obtained  to  document  the  UV  output  of  the 
lamp  far  tube  raplacaaMot  or  other  purpoaes. 
Becauaa  these  types  of  maasuremants  are 
commonly  done  close  to  the  source  of  the  UV 
output,  tlw  person  obtaining  the 
meaaurements  may  be  exposed  to  high  levels 
of  UV  radiation.  UV  radiation  levels  up  to 
840  |iW/cm'  (420  (i/coH  efiiactrve  irradiaoce) 
have  been  measured  at  a  distance  of  four 
inches  from  the  face  of  a  30W  tube  that  had 
been  in  use  several  months.'^  Using  the 
NIOSH.REL.  this  exposure  level  %vould  result 
in  a  permissible  exposure  time  of  only  7 
seconds  fior  workers  with  unprotected  eyes 
and  skin.  Because  of  the  high  irradiance 
levels,  it  nvould  not  be  practical  in  this 
situation  to  control  UV  exposures  by  limiHng 
exposure  duration.  Skin  and  eye  (Hotection 
would  be  needed  to  protect  the  worker  when 
making  UV  measurements  close  to  the 
source. 

b.  Duct  Imdiation  Syttems.  Duct 
irradiation  systems  frequently  involve  the 
placement  of  several  UV  tubM  within  a 
section  of  duct  work.  Thus,  workers  who 
have  contact  with  these  lamps  are  potentially 
exposed  to  high  levels  of  UV  radiation.  This 
presents  a  haaud  for  maintenance  workers 
and  others  who  are  responsible  for 
documenting  the  UV  output  of  these  lamps. 
At  one  facility  where  a  duct  irradiation 
system  was  used,  UV  radiation  levels  up  to 
950  |iW/cm'  were  measured  at  a  distance  of 
approximately  three  fiaet  from  a  bank  of  four 
39W  UV  tubes.  >>  In  this  situation,  the  NIOSH 
REL  wrould  be  exceeded  in  about  6  seconds; 
therefore,  skin  aiui  eye  protection  would  be 
needed  to  prevent  workJar  overexposures  to 
UV  radiation.  Most  UV  exposures  resulting 
from  duct  irradiation  systems  can  be  avoided 


by  inactivating  the  lamps  befrae  maintenanca 
wrork  is  done,  and  providing  an  access  port 
tor  viewing  the  lamps  during  preventive 
maintenance  inspections.  These  control 
measuias  are  discussed  further  in  the  Control 
Methods  section  of  this  appendix. 

(2)  Control  Measures 

The  following  control  measures  should  be 
used  to  prevent  or  reduce  UV  exposures. 

a.  Engineering  Controls.  1.  In  upper  air 
imdiation  systems,  the  UV  tubes  in  the 
fixture  should  not  be  visible  from  any  usual 
location/position  in  the  room.  The  fixtures 
should  contain  baffles  or  louvers  that  are 
appropriately  positioned  to  direct  the  UV 
inadiatioD  to  the  upper  air  space.  The  baffies 
and  louvers  should  be  constructed  so  that 
they  cannot  be  easily  bent  or  deformed. 

2.  In  upaer  air  irradiation  systems,  all 
highly  UV  reflecting  material  should  be 
removed,  replaced,  or  covered.  Reflectance 
vahiea  for  various  materials  have  been 
published. '^  Etched  aluminum  and 
chromium  are  examples  of  materials  that 
have  high  reflectance  values  (88  and  45% 
reflectance,  respectively)  for  254  nm 
radiation.  Unpaintsd  white  wall  plaster  is 
reported  to  have  reflectance  values  of  40- 
60%." 

3.  UV -absorbing  paints  (such  as  those 
containing  titanium  dioxide)  can  be  used  on 
ceilings  and  walls  to  minimize  reflectanoa  of 
UV  in  the  occupied  space,  as  needed. 

4.  The  on/off  switc)}  for  the  UVGI  lamps 
should  not  be  located  on  the  same  switch  as 
the  general  room  lighting.  In  addition,  these 
switches  should  be  positioned  in  such  a 
location  that  only  authorized  persons  have 
access  to  them  and  they  should  be  iockad  to 
ensure  that  they  are  not  arridentally  turned 
on  or  off. 

5.  In  duct  irradiation  systems,  there  should 
be  an  access  panel  for  conducting  routine 

9,  monitoring,  and  cleaning  Thfa 
I  panel  should  have  an  interlock  or 
otfaar  device  to  ensure  that  the  tubes  are 
deactivated  whenever  the  panel  is  c^Mnad. 
To  prevent  unnecessary  UV  exposures  to 
maintwnanoe  personnel,  this  port  should 
have  a  window  for  viewing  the  tubes  during 
routine  inspections.  Ordinary  glass  (not 
quartz)  and  plastics  (polycarbonate  and 
polymethylmethacrylate)  are  sufficient  to 
filtn-  out  the  UV  radiation.'* 

6.  All  UVGI  systems  should  be  inactivated 
prior  to  maintenance  activity  in  the  affected 
areas,  such  as  when  maintenance  workers 
replace  lamps  or  when  entering  the  upper  air 
space  Cor  room  maintenai>ce,  renovation,  or 
repair  work. 

b.  Personal  Protective  Equipment  UV 
exposures  should  be  maintained  below 
existing  recommended  levels.  Despite  the  use 
of  the  engineering  controls  listed  above,  there 
may  be  situations  when  worker  exposures 
exceed  the  NIOSH  REL.  such  as  when  UV 
measurements  are  being  made  close  to  the 
lamp  source  in  order  to  document  lamp 
output,  or  when  maintenance  procedures 
must  be  performed  in  areas  where  UVGI 
systems  are  activated.  In  these  and  other 
situations  where  the  NIOSH  REL  is  exceeded, 
personal  protective  equipment  is  needed  to 
(Mevent  worker  overexposure  to  UV 
radiation.  This  includes  the  use  of  UV- 
abaorfoing  eyewear  writh  side-shields,  head. 
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DBck,  and  face  covesiog  opafaa  lo  UV 
radiatiaii.  gloves,  and  kng-slaevad  y ■■■»»■>■» 
Tlw  weave  of  the  fabric  has  been  shown  to 
be  the  major  factor  affecting  transmission  of 
UV  radiation.!^  thus,  tightly  woven  fabrics 
an  recommended.  UV-absorfoing  sunscreens 


with  sidar-protaction  factors  of  15  or  higher 
may  help  protact  photosensitive  persons.'* 

(3)  Labeling 

Warning  labels  should  be  placed  on  UV 
lamp  fixtures  in  »pfer  air  irradiation  systems 
and  on  access  panels  in  duct  irradiation 
systems  to  alart  wockais  and  other  room 


occupants  to  this  polantial  hazard.  These 
warniac  labels  should  be  of  suffident  size  to 
be  visiue  to  rotnn  occupants  and  should  be 
in  the  appropriate  languagsis).  Examples  at 
lUbdsi 


warning  1 


I  are  shown  brioar. 


iioi  inewiTr  uLtmrnnMi 


:  ^■•*. :.>-^     ;,■ 


(4)TMaii« 

All  wuuLNis  wiio  nave  potential  exposuiv 
to  UV  radiatioB  from  UVQ  systems  should 
be  receiving  training  on  the  hazards,  relevant 
symptoms,  and  precautions  concerning 
exposuia.  Tliis  training  should  include 
specific  information  on: 

a.  The  rationale  for  use  of  UVGI  and 
oaneral  principles  of  operation,  including  its 
limitations: 

b.  Control  measures  used  to  pieyeat  or 
reduce  UV  radiation  exposure; 

c.  Hsahh  eCbcts  associated  with 
ovaraxposure  to  UV  radiation  (including  the 
potential  for  additive  exposure  from  other 
UV  sources,  sudi  as  solar  radiation  and 
wakling); 

d.  Recognition  of  the  symptoms  «rfeye  and 
■Un  damage:  and 

e.  Special  precautioas  to  be  taken  by 
workm  to  prevent  overexposure  to  UV 
radiation  (including  the  use  of  petsonal 
protective  equipment). 

(5)  Medical  Recommendations 

The  worker's  medical  history  should  be 
obtained  to  determine  if  the  worker  suffers 
from  any  condition  that  may  be  axacartated 
by  expoeure  to  UV  radiation.  Wwkars  should 
be  advised  that  any  eye  or  skin  irritation  that 
develops  after  acute  eiqiosure  to  UV 
radiation,  or  any  skin  lesion  that  appears  on 
skin  repeatedly  eaqnaed  to  UVradi^ion 
should  be  examined  by  aphysiciarL 

(6)  Raoortlkeeping 

The  employer  should  maintein  accurate 
and  complete  lemsda  pf1ii"'ng  to  the 
following: 

a.  Exposure  monitoring; 

b.  Instrument  calibration: 

a  Documentation  of  health  effects: 
d.  Training; 

a.  Maintenance  of  UVQ  systems,  t»w-liMiii^ 
cleaning  and  replacement  of  tubas. 
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Appaadix  E  la  f  1910.1035— 
PafVcauBca  MooitoriBg 
HEPA  nitan  fNonaiaadatMy) 

This  appendix  ofifers  nonmandatary 
guidance  on  design  considerations  and 
IMwtwiiianre  monitoring  of  HEPA  fihars  used 
in  air  systems  that  carry  air  that  may 
raaeonably  he  anticipated  to  contain 
aaraaoliiad  ki.  tubtrcukms  (a.g.. 
radrculatioa  into  building  diculating  air 
system,  ejdiausting  outdoors  neer  air  intakae, 
ale). 

Both  OSHA  and  CDC  racomnwDd  ^aiaal 
the  recirciilation  of  air  that  may  reascmshly 
be  anticipalBd  to  oontein  eeroaolizad  U. 
(nhemiloats  into  the  ganaral  circulating  air 
system  of  the  boilding  or  other  opportunities 
whan  such  air  may  become  entraiiiad  into 
the  circulating  air  system  (e.g.,  outdoor 
exhausting  near  intakes,  transfer  to  beat 
whaela.  etc).  When  lecircufation  is 
nnavoidahle.  the  air  should  be  cleaned  with 
HEPA  filtntioiL  In  order  to  aasure  effectiva 
functioning  of  these  systems,  they  should  be 
properly  desisted,  installed,  and  iMin»«iTia«4 

Design  of  HEPA  Fihntion  Systems 

The  following  elements  should  be 
considered  far  incorpontioo  into  the  ihainii 
of  HEPA  filtration  sjrstems: 

1.  Provide  upstream  prefiltering  to  radnoe 
dust  that  may  plug  the  HEPA  filter. 

2.  Provide  workw-entry  into  housings  far 
visual  examinations  and  probe  ■raniiing  for 
leaks  of  filter  madia  and  frame-to-filter 
interfaces.  In  addition,  adequate  access 
should  be  provided  to  allow  far  replacement 
of  the  HEPA  filters  and  pra-fihers  without 
contaminating  the  work  area  by 
unintentional  jarring  or  dnq>ping  of  the 
filters. 

3.  Provide  darioas  frir  BMasunag  HEPA 
filter  loading  (e.g.,  pressure  difivaatial 
across  a  filter)^ 

4.  Provide  appropriate  mounting  framea 
and  seals  to  minimiw  &amfr4o-filtBr  leekage. 

9.  Sptdtf  fihar  madfa  to  match  operating 
criteria  (e.g..  face  valodty.  volumetric  flow 
rate,  pressure  drop,  ale). 

6.  Design  upstream  and  downstream  duct 
to  faciiiUte  performance  monitoring  (e.g.. 
good  air  miiriwg  for  unifinm  dispersal  of 
chalkmgB  aerosols,  sectioning  to  allow 
isofationof  leaks,  etc ). 

7.  HEPA  fihais  must  apenia  in  dry 
aizstraams.  Teste  have  shown  that  exposure 
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to  high  humidity  for  a  period  of  five  hours 
will  result  in  a  threefold  increase  in  particle 
penetration. 

Maintenance  of  HEPA  Filtration  Syttams 

HEPA  filtration  systems  an  ganaaily 
passive  systems  without  moving  parts,  so  the 
majority  of  filter  maintenance  activities  are 
associated  with  performance  monitoring.  In 
terms  of  perfawaaaca  wmnitnrii^  HEPA 
filters  are  to  be  monitored  for  filter  loading 
and  for  possible  leakage  every  6  months, 
whenever  filters  are  changed,  and  more  often 
if  necessary  to  maintain  eftectiveness.  Leaks 
in  HEPA  filters  can  occtir  in  the  following 
ways:  (1)  in  the  filter  media,  (2)  in  the  bond 
between  media  and  frame.  (3)  in  the  frame 
gasket.  (4)  ia  the  support  frame,  and  (5)  in 
between  the  frame  and  the  walL 

Tasting  of  HEPA  filters  after  installation  is 
uaad  to  dalact  leaks  associated  with  shipping 
damage  and  with  installation  problems  such 
as  h»«/<HTig  damage,  variations  in  gasket 
thickness  and  poorly  formed  gasket  comers. 

Periodic  testing  detects  deterioration  of 
components,  relaxation  of  gaskets,  clamping 
devices,  weld  cracks  or  other  leaks  that  may 
develop  during  use.  This  deteooration  will 
take  place  even  if  the  system  is  not  on-line 
and  in  use. 


Monitoring  for  Filter  Loading 

HEPA  filtration  systems  become  loaded 
with  particulate  matter  through  use. 
Although  this  loading  improves  particulate 
arrestance,  it  eventually  increases  the 
pressure  drop  across  the  filter  assembly. 
Consequently,  the  flow  capacity  begins  to 
diminish  and  bypass  leakage  at  the  fr«me-to- 
filter  interface  increases.  Therefore,  these 
Biters  need  to  be  monitored  and  changeiL '~ 

It  is  imperative  that  the  diffiBrential 
pressures  across  the  HEPA  filter  remain 
below  the  maximum  operating  resistance 
level  set  by  the  manufacturer  and  stamped  on 
the  filter  Jabel.  Filter  penetration  by 
contaminants  can  occur  when  HEPA  filters 
exceed  the  manufacturer's  iwirimnm 
resistance  rating,  making  the  system 
inetfoctive. 

The  operating  resistance  lewl  is 
determined  by  measuring  the  pressure 
differential  across  the  filter  through  use  of  a 
pressure  sensing  device.  Measurements  of 
differential  pressure  across  the  HEPA  filten 
should  be  made  when  the  prefilten  have 
been  removed.  These  measurements  should 
be  used  to  predict  future  HEPA  filter 
replacement  or  for  determining  the  need  for 
immediate  HEPA  fiiter  replacement. 


Additional  control  measures  can  be  used  to 
detect  a  differential  pressure  that  exceeds  the 
maximum  operating  resistance  which  signals 
the  alarm's  set  point  (i.e.,  audible/visual 
alarms  or  computerized  error  messages). 
All  pressure  measurements  should  be 
logged  and  retained  in  accordance  with 
paragraph  (i)(4)(ii)  of  this  standard. 

Mnnitnring  fat  In-aervioe  Filter  Leakage 

fn  CDCs  "Guidelines  for  Preventing  the 
Transmission  of  Mycobacterium  tuberculosis 
in  Health-Care  Facilities"  [Ex.  4B|,  the  di- 
octal  phthalate  (DOP)  penetration  teat  as 
described  in  Chapter  25  of  the  1992  Systems 
Handbook  from  the  American  Society  of 
Heating,  Refrigetating  and  Air-Conditioning 
Engineers  (ASHRAE)  is  offered  as  a  method 
of  (terformance  monitoring  HEPA  fihen.  The 
basis  of  this  well-recognized  test  is  to 
challenge  a  HEPA  filter  assembly  with  a 
uniformly  distributed  cloud  of  0.3  pm  (mass 
median  diameter)  DOP  aerosol  and  measure 
the  OOP  smoke  upstream  and  downstream 
%vith  a  light-scattaring  photometer. 
Penetration  "P"  through  the  filter  assembly  is 
the  performance  criterion  typically  specified 
and  is  defined  as: 


_  I  ^^  I  downstream  concentration  ^ 
^   upstream  ooocentratioii   ) 


Peuatratlon  is  related  to  filter  efficiency 
"E"  by  the  equation: 

B=ioq(i-P)% 

Therefore,  an  efficiency  of  99.97%  is 
equivalent  to  P=0.0003. 

Other  Filter  Testing  Methods 

There  are  many  recognized  HEPA  filter 
testing  standards.  Most  of  these  standards 
utilize  DOP  aerosol  to  challenge  the  HEPA 
filten  and  provide  penetration  performance 
data  for  0.3  ftm  size  particles.  Since  TB 
droplet  nuclei  range  in  size  from  l  to  5  ^m, 
the  DOP  aerosol  challenge  is  indicative  of 
droplet  nuclei  penetration.  Some 
manufacturers  may  provide  bench  test  data 
for  filtration  efficiency  vereus  particle  size 
which  may  be  useful  information  when 
selecting  filten  but  may  be  difficult  to 
duplicate  in  the  field  for  in-service  testing. 
These  test  standards  include: 

1.  Standard  UL  586,  High-Effldency. 
Particulate.  Air  Filter  Units  as  published  by 
Underwriters  Laboratories,  1990  (Ex.  7-227). 
This  test  is  designed  for  bench  testing  at  the 
factory  and  does  not  include  the  frame-to- 
filter  bypass  leakage  meastired  by  in-service 
testing.  This  test  method  uses  a  light  beam- 
photocell  combination  (photometer)  to 
measure  the  density  of  the  DOP  smoke  in  the 
air. 

2.  Standard  ASTM  F1471-92,  Air  Qeaning 
Performance  of  a  Hig^-Efficiency  Particulate 
Air-Fitter  System,  as  published  by  the 
American  Society  for  Testing  and  Materials, 
1993  (Ex.  7-222).  This  test  can  be  used  in  the 
field  for  in-service  testing  of  HEPA  filten. 
This  test  method  utilizes  a  laser  aerosol 
spectrometer  which  can  count  particles  by 
particle  sixe. 


3.  Standard  NSP-49,  Appendix  B,  HEPA 
Filter  Leak  Test  for  Bioeafety  Cabinets,  ar 
published  by  the  National  Sanitation 
Foundation  (Ex.  7-226).  This  test  is  designed 
for  in-service  HEPA  filter  testing  and  utilizes 
a  portable  photometer  probe  which  can  be 
passed  over  the  filter  firiune  perimeter  to 
check  for  bypass  leaks. 

Unfortunately,  there  are  hazards  associated 
with  exposure  to  DOP.  The  Material  Safety 
Data  Sheet  for  DOP  reports  irritation,  nausea 
and  numbness  as  symptoms  associated  with 
DOP  inhalation.  Nausea,  diarrhea, 
reproductive  effects,  liver  enlargement,  and 
cancer  are  effects  associated  with  ingestion  of 
DOP.  Therefore,  performance  tasting  that 
does  not  utilize  DOP  should  also  be 
oonsidered. 

AltMiiative  methods  are  in  use  and  being 
developed  that  capitalize  on  recently 
developed  optical  particle  countera  (e.g., 
lasera)  that  can  count  particles  at  specified 
sizes.  For  example,  the  National 
Environmental  Balancing  Bureau  (NEBB) 
publishes  Procedural  Standards  for  Certified 
Testing  of  Clean  rooms'  Section  8.3  presents 
an  Ambient  Particle  Aerosol  Challenge 
Method  that  utilizes  new-generation  optical 
particle  counten  to  measure  upstream  and 
downstream  concentrations  of  particles  of  a 
specified  size  (Ex.  7-228).  Only  ambient  air 
is  measured  and  no  aerosol  is  generated.  This 
method  may  have  merit  for  TB  applications 
because  ambient  air  has  a  statistically 
significant  quantity  of  particles  less  than  3.0 
|im.  but  at  the  same  time,  this  high  number 
of  particles  may  overload  the  instrument 

Because  a  dark  OOP  smoke  is  not  required 
to  attenuate  li^t  as  is  the  case  with  a 
photometer,  recently  developed  optical 


particle  counten  offer  the  opportunity  for  an 
alternative  non-toxic  challenge  aerosol  like 
that  described  in  the  proposed  Standard  52.2 
Method  of  Testing  General  Ventilation  Air- 
Cleaning  Devices  for  Removal  Efficiency  by 
Particle  Sixe  from  the  American  Society  of 
Heating,  Refrigerating  and  Air-Conditioning 
Engineere.  This  non-toxic  challenge  aerosol 
is  based  upon  potassium  chloride  (KC) 
particles  which  are  generated  in  the  0.3  to  10 
(un  sise  range  (Ex.  7-224). 

Filter  Testing  Performance  Criteria 

The  following  should  be  considered  when 
setting  performance  testing  criteria:  (1) 
Failure  of  a  HEPA  filter  in  a  recirculating  air 
system  can  have  serious  consequences;  (2) 
HEPA  filten  are  more  efficient  in  removing 
droplet  nuclei  than  DOP  due  to  the  larger 
particle  size  of  droplet  nuclei;  (3)  In-service 
filter  penetration  testing  should  match 
factory  testing  that  is  P^  0.0003  for  0.3(mi 
challenge  particle;  (4)  The  differential 
pressure  drop  across  a  HEPA  filter  from  dirt 
loading  should  never  exceed  the  maximum 
operating  resistance  set  by  the  manufacturar 
and  stamped  on  the  filter  label;  (5) 
Penetration  should  not  exceed  0.0001  when 
performing  localized  penetration  «n»nning 
with  a  photometer  probe  around  filter  frames 
and  across  the  filter  face. 

Appendix  F  to  S  1910.1035— A  Goide  to 
Writing  an  Expoaun  Control  Plan  (Non- 
mandatoiy) 

A  Guide  to  Writing  an  Exposure  Control 
Plan  is  a  non-mandatory  appendix  developed 
to  assist  employen  in  complying  with 
S  1910.1035  Occupational  Exposure  to 
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Tuberculosis.  This  standard  raquiies 
employen  to  have  a  written  Exposure 
Control  Plan  (ECP)  documenting  procedures 
they  use  to  control  exposure  to  Tubenniloais 
(TB). 

The  followring  guide  aids  employen  in 
writing  the  required  ECP  by  reviewing  the 
•tandaid's  requirements  and  providing 
examples  of  policy,  narrative  statements,  «id 
a  "fiU-in-the-blank"  sample  ECP.  Before 
using  this  guide,  employen  wrill  need  to  read 
the  standard.  Once  famflUT  with  the 
standard,  they  can  use  this  appendix  to 
develop  a  program  specific  to  their  facility. 

Employen  are  not  required  to  use  the 
•ample  ECP  included  in  this  guide.  They  may 

.  develop  their  own  format  and  may  include 
die  TB  ECP  in  their  overall  infection  control 
plan.  Ho«vever,  the  ECP  must  include  all 
OSHA  required  information  and  all  policies 
and  procedures  in  the  plan  must  be 
implemented  whether  the  ECP  is  a  sepnate 
plva  or  included  in  another  document  If  the 
TB  elements  are  included  in  an  overall 
inisction  control  plan,  the  employer  must 
develop  ap  index  referring  the  reader  to  their 
locations  within  that  plaiL  Since  the 
elements  in  the  sample  ECP  are  the  minimum 
necessary  to  meet  the  standard's 
raquirements,  employen  may  enhance  the 
•ample  with  more  oomprehuisive  procedures 
if  they  wish. 
OSHA  developed  the  guide  to  help 

'  emplojren  comply  with  the  standard.  The 
inlormation  contained  in  this  Guide  to 
Writing  an  Exposure  Control  Plan  for 
Occupational  Exposure.to  Tuberculosis  is  not 
considered  to  be  a  substitute  for  the  OSH  Act 
or  any  provisions  of  the  OSHA  Standard.  It 
provfalee  general  guidance  for  a  particular 
standards-related  topic  and  should  not  be 
considered  a  legal  authority  for  compliance 
with  OSHA  requirements.  The  reader  should 
consult  the  OSHA  standard  in  its  entirety  for 
specific  compliance  requirements. 

Employen  who  have  additional  questions 
concerning  this  standard  may  contact  the 
St  OSHA  office. 


How  to  Um  Thfa  Gidde 

A  Guide  to  Writing  An  Exposure  Ccmtrol 
Plan  has  two  components:  Notes  to  the 
Employer  and  a  Sample  Exposure  Control 
Plan.  Notes  to  the  Employer  consists  of 
explanatioiu  for  some  of  the  standard's  ECP 
requirements,  guidance  about  writing  an  ECP 
and  information  about  practices  common  to 
a  variety  of  employen.  Notes  to  the  Employer 
is  oiganiied  to  correspond  chronologically  to 
the  Sampfe  Exposure  Control  Plan. 

The  Sampfe  Exposure  Control  Plan 
contains  examples  of  policy  statements  and 
procedures.  It  has  a  number  of  sections  and 
is  organized  in  (Kogram  development  form. 
Although  it  does  not  always  follow  the  exact 
sequence  of  the  standard,  all  elements  of  the 
standard  are  included.  Each  section  of  the 
Sample  ECP  is  cross-referenced  to  the 
specific  provisions  of  the  standard  using  the 
letter  and  ntunerical  paragraph  designatioiL 
The  Sample  ECP  has  blank  spaces  to  be 
completed  by  the  employer  %vith  site-specific 
information. 

The  standard  provides  a  tiered  approach  to 
compliance.  Not  all  provisions  apply  to  all 
frKulities.  This  approach  accommodates 


facilities  with  varying  facton.  OSHA's 
sample  ECP  accommodates  the  difEarenoe 
betvreen  these  tjrpes  of  facilities. 

(1)  The  first  tier  is  employen  (other  than 
the  openton  of  a  laboratory)  that  do  not 
admit  or  provide  medical  services  to 
individuals  with  suspected  or  confirmed 
infectious  TB,  have  had  no<:aaes  of 
confirmed  TB  in  the  past  12  months  and  are 
located  in  counties  that  in  the  past  two  yean 
have  had  zero  cases  of  confirmed  infisctious 
TB  in  one  year  and  fewer  than  6  cases  of 
confirmed  infisctious  TB  in  the  other  year. 
Work  settings  in  this  tier  have  presented 
minimal  occupational  exposure  and  therefore 
may  chooae  to  comply  with  only  a  limited 
number  of  provisions.  (See  Appendix  A). 
Required  elements  Cor  theee  facilities  are 
underlined  in  the  sampfe  ECP.  They  include: 
procedures  for  exposure  detenninatiaD, 
prompt  identifiration  of  individoals  with 
suspacted  or  confirmed  infisctious  TB, 
exposure  incident  reporting,  and  procedures 
Car  refsrring  individuals  with  suspected  or 
confirmed  TB  to  facilitiea  with  appropriate 
isoUtion  capabilities. 

Emplo]ren  who  wish  to  have  a  mininMl 
eiqxwure  control  plan  as  described  in 
Appendix  A  must  documant  the  number  of 
cases  of  tubemdosis  reported  in  their  county 
in  the  previous  twelve  month  reporting 
period  and  the  number  of  individuals  with 
confirmed  tubmculosis  encotmtered  in  the 
facility  in  the  previous  twelve  months. 

(2)  The  sectmd  tier  encompasses  employen 
who  use  early  identification  and  transfer 
procedures  rather  than  admit  individuals 
with  suspected  or  confirmed  infectious  TB. 
They  typically  do  not  have  AFB  isofetioo 
rooms  or  autopsy  rooms  or  conduct  high- 
hazard  procedures  in  their  facility.  These 
funlities  can  omit  the  sections  about  AFB 
isofetion  rooms  and  engineering  controls 
since  these  provisions  do  not  apply  to  them 
unless  they  have  to  use  temporarily  isoUte 
when  it  is  not  possible  to  transfiBr  individuals 
with  suspected  or  confirmed  infsctious  TB 
within  five  houn.  Paragraph  (cK2)(ii)  lists  the 
reqtiirements  of  the  ECP  for  this  type  of 
facility.  In  the  sample  ECP,  certain  sections 
are  starred  (*)  to  assist  facilities  that  transfer 
individuals  with  suspected  or  confirmed 
infectious  TB  within  five  hours  of  discovery. 
These  employeninay  omit  the  starred 
sectioiu  whmi  writing  their  ECP. 

(3)  The  third  tier  coven  employen  who 
admit  and  provide  medical  services  to 
individuals  with  suspected  or  confirmed 
infectious  TB.  These  employen  are  required 
to  have  AFB  isolation  rooms  and  procedures 
to  protect  employees  working  in  or  around 
those  rooms.  In  addition,  they  must  have 
maintenance  schedules  for  engineering 
controls  as  well  as  other  protections. 
Paragraph  (c)(2Hiii)  lists  specific 
requirements  for  these  fiacilities.  However,  if 
these  employen  transfer  some  individuals 
with  suspected  or  confirmed  infectious  TB  as 
well  as  admit  and  provide  medical  services 
for  those  individuals,  the  facility  must  have 
procedures  for  the  transfar.  The  sampfe  ECP 
includes  all  required  ECP  elemmits  thus 
providing  guidance  to  facilities  that  admit 
and  provide  medical  services. 


CoalnlPlan 
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Exposure  Control  Plan  (cX2) 
Policies  and  Program  Administration 

The  standard  requires  eech  eiiq>loyar  to 
have  a  written  exposure  oontrolplan  and  to 
review  and  update  it  annually,  "nm  Sampfe 
Exposure  Control  Plan  has  examples  of 
statements  reflectiag  the  employer's  pobcyl 
Blanks  are  provided  for  the  employer  to 
designate  the  facility  name. 

Employers  have  Bmitad  ECP  pioviaiaais 
(see  Appendix  A)  if  tfaay  (1)  do  not  admit  or 
provide  medical  asm  lies  to  individuals  with 
suspected  or  confirmed  infisctious  TB,  (2) 
have  had  no  case  of  confirmed  i»fcr*i""t  TB 
in  the  paet  12  months  and  (3)  am  located  in 
a  county  that,  ia  the  paet  2  years,  has  kad 
zero  cases  of  confirmed  infisctious  TB 
repoitad  in  one  yeer  and  fiswer  than  6  caaaa 
of  confirmed  infiadious  TB  rqxoted  in  tiM 
other  year.  (Parapaph  (b)).  In  addition,  thaaa 
employen  most  determine  the  number  of 
reported  cases  in  the  county  for  the  last 
twelve  month  reporting  period  and  record  it 
in  the  ECP.  They  must  auo  document  the 
number  of  confirmed  cases  of  TB  in  their 
farilities.  The  numben  can  be  racorded  in 
this  first  section  of  the  ECP. 

The  written  ECP  must  be  acreesibfe  to 
employees.  O^IA  and  NM3SH 
representetives  for  viewing  and  copying  as 
necessary.  (ParMnirfi  (cXXMvif))  Aaampfe 
statement  regarding  the  aftosslbilitji  is 
%mtten  below.  OSHA  does  not  require  this 
statement  to  be  written.  However,  employers 
may  include  this  type  of  stetement  in  their 
ECP  to  clearly  defiine  the  company's/ 
organizaticm's  policy. 

Sampfe  Stetement:  Employees  and/or 
OSHA  or  NIOSH  representatives  may  view 
the  BCP  at (location  of  ECP) 


and  may  copy  the  plan  as  necessary. 

Designating  a  specific  p«son  to  be 
responsibfe  for  maintaining  the  exposure 
control  plan  is  not  a  requiiemeBt  of  the 
regulation.  However,  it  is  a  common  practice. 

Sample  Stetement- (responsibfe 

person)  department) fe  responsible 

for  maintaining^  reviewriog  and  updating  the 
Exposure  Control  Plan  (ECP). 

Employee  Exposure  Determination 
(Paragraph  (c)(l)(i)(A)) 

In  paragraph  (cMl)(i)  It  (ii).  OSHA  requires 
emplo]ren  to  review  yolb  rlassificatiom  in 
their  facilities  and  determine  which 
employees  have  occupational  exposure  to 
infectious  TB  (Occupational  exposure  is 
defined  in  paragraph  (j)  of  the  standard).  All 
TB  exposure  determinations  must  be  made 
without  regard  to  the  use  of  respiratory 
protection. 

There  an  two  basic  employee  )ob  - 
classificatioiu  for  employen  to  consider  (1) 
(obs  in  which  all  employees  have 
occupational  exposure  to  infectioiu 
tuberculosis  because  of  the  very  nature  of  the 
job  such  as  respiratory  therapists  and  nurses 
who  work  on  a  pulmonary  unit  and  (2)  jobs 
that  result  in  occupational  exposure  to 
tuberculosis  when  certain  tasks  or 
procedures  are  f>erformed;  for  example, 
dietary  pereocmel  delivering  meals  to  an 
individual  in  AFB  isolation  or  housekeeping 
staff  cleaning  an  AFB  isofetion  room. 
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All  nnployvea  in  the  fint  job  dauification 
an  consMarad  to  haw  occupational  sxposiira 
to  inliBCtious  TB,  so  apecific  job  tasks  fat  this 
classification  are  not  required  to  b«  defined. 
In  the  second  category,  however,  only  some 
employees  nuiy  have  occupational  exposure 
and  ,  then,  only  when  peifoiniing  cntain 
tasks.  Therefore.  OSHA  requires  the 
employer  to  define  those  tasks.  Examples  of 
tasks  in  which  employees  auy  have 
occupational  expoaure  to  TB  include: 
transporting  patients:  entering  occupied 
isolation  areas  to  clean  or  deliver  maals; 
performing  maintenance  on  HVAC  systems 
that  exhaust  air  from  occupiad  AFB  isolation 
rooms;  and,  performing  suctioning  and/or 
Mroaoliaed  treatments  on  patients  with 
iuapadad/confirmed  TB.  Tasks  may  be  listed 
in  cldialy  related  groups  or  as  individual 


Not  all  amployen  haw  both  typesof  Jgb 
classifications.  Employers  are  not  requirad  to 
complete  both  categories  tinlaes  there  are  job 
classifications  that  pertain  to  each. 

Employee  Notification  of  TB  Hazards 
(Paragraph  (c)(2Mi)(B)) 

The  standard  requires  that  the  employer 
include  procedures  in  the  ECP  "for  providing 
information  about  individuals  with 
suspected  or  confirmed  infisctious  TB  or 
about  air  that  may  reasonably  be  anticipated 
to  contain  awnsoliiwl  M.  tuberculosis  to 
occupationally  axpoeed  employees  who  need 
this  information  in  order  to  take  proper 
precautions." 

The  smployar  mi4St  assure  that  employees 
have  eno«^  information  to  take  proper 
precautions  against  exposure  to  TB. 
However,  the  employer  must  also  ry^nsi^W 
the  medical  confidentiality  of^he  inSactious 
individual  and  assure  that  this 
confidentiality  is  maintained  to  the  extant 
possible  and  consistent  with  applicable  laws. 

Employers  are  expected  to  define 
raepoosibtlities  and  outline  procaduias  used 
to  intea  employees  of  TB  hazards.  OSHA 
raquins  that  an  employer  notify  amployeaa 
by  posting  signa  and  labeling  ventilation 
ducts.  (Paragraphs  (h)  (1)  ft  (2)) 

The  following  sample  statements  provide 
an  abbreviated  example  of  some  prooaduns 
that  might  be  used  in  a  health  care  fiKility. 
These  statements  are  not  OSHA  raquiremonts 
but  examples. 

Sampie  Statement:  As  sooo  as  infactious 
TB  is  suspected  the  nurse  in  charge  of  the 
onit  must  be  inioimad.  The  nurse  in  charge 
of  the  imit  also  must  aastira  that  (1)  the 
individual  is  placed  in  an  AFB  isolation 
room  marked  with  a  sign:  "No  Admittance 
Without  Wearing  a  Type  N95  of  More 
Protective  Respirator".  (2)  the  nursing 
supervisor  and  infection  control  specialist 
are  ikotifiad,  (3)  all  staff  working  on  the  unit 
are  noUfiad,  and  (4)  proper  equipment  is 


If  the  individual  arith  suspected  or 
oonftnnad  inliactious  TB  must  be  transferred 
to  be  placed  in  an  iaolation  room,  all 
prooadnraa  required  by  this  ECP  will  be 
utilised,  such  as  "'**'^"c  the  individual  or  if 
that  cannot  be  dona,  lun^ng  the  employae 
don  a  respirator. 

The  nurse  in  charge  of  the  unit 
immadialaly  notiflos  the  fedlity  engineer  to 
I  that  (1)  the  ■^"■■■■■'h  controls  are 


working  properly  and  (2)  all  maintenance 
and  contract  employaaa  are  informed  of  the 

potential  TB  hazard. (maintenance 

engineer) is  to  immediately  check  to 

assure  that  all  ducts  carrying  exhaust  air  from 
the  room  occupied  by  the  individual  with 
suspected  or  confirmod  infectious  TB  are 
labeled  "Contaminated  air — Respiratory 
Protection  Required". 

Dietary,  laboratory,  and  other  test  order 
sheets  are  specially  noted  to  indicate 
"Respiratory  Isolation — No  admittance 
without  an  N95  or  More  PrQtactiva 
Respirator." 

In  addition  to  infanning  their  own 
employees,  host  employers  are  required  to 
notify  contractors  of  TB  hazards.  Some 
contractors  and  contracting  employees  may 
be  laquired  to  enter  or  work  in  AFB  isolation 
areas  or  other  areas  in  the  facility  where 
occupational  exposure  is  likely  to  occur  or 
where  air  systems  may  reasonably  be 
anticipated  to  contain  aerosolized  M. 
tuberculosis.  Since  host  emplo3rers  know  the 
location  of  the  hazards,  they  must  infcnm  the 
contractor.  (Paragraph  (dX6)) 

OSHA  requires  the  employer  to  post  signs 
at  the  entrance  to  (1}  rooms  or  areas  used  to 
isolate  individuals  with  suspected  or 
confirmed  infectious  TB,  (2)  areas  where 
procedures  or  services  are  being  peifotmed 
on  an  individual  with  suspected  or 
confirmed  infectious  tuberculosis  and  (3) 
clinical/research  laboratories  where  M. 
tubercuJotis  is  praeant  (Paragraph  (hK2)) 

Signs  must  include  a  picture  of  a  stop  sign, 
have  a  red  background  with  white  lettering 
and  say:  "No  Admittance  Without  Wearing  a 
N95  or  Mora  Protective  Raapirator."  The 
employar  aiay  include  additional  language 
(vovided  the  mtior  message  on  the  sign 
remains  dear.  (Paragrqih  (hM2)(iii)) 

After  the  room  is  vantsd.  the  sign  must 
remain  poated  at  the  entrance  until  the  room 
or  area  is  vmtilated,  using  the  USPHS 
racoaamendations  for  removal  eCBciency  of 
99.9%,  for  the  time  necessary  to  permit  entry 
without  the  use  of  a  respirator.  See  Appendix 
C  of  Um  standard.  (Paraph  (hM2Hii)) 

The  room  does  not  need  to  be  vsntilatad 
and  the  sigoinay  be  removed  immediately  if 
both  of  the  following  criteria  are  met  (1)  the 
room  was  occupied  by  an  individual  vrith 
suspected  infectious  tuberculosis  and  (2)  that 
individiial  is  medically  determined  to  be 
non-infectious.  (Paragraph  (h)(2)(ii)) 

If  employers  have  engineering  controls, 
those  controls  must  be  labeled  appropriately 
and  the  labeling  procedures  must  be  noted  in 
the  ECP.  (Pan^raph  (hKD) 

The  type  of  HVAC  system  in  the  facility 
will  dstnmine  where  ducts  are  labeled. 
Ducts  that  have  HEPA  filtration  must  be 
labeled  at  all  duct  access  points  located  prior 
to  the  HEPA  filter.  HVAC  systems  that 
exhaust  air  directly  to  the  outside  must  be 
labeled  at  all  access  points,  fans  and  exhaust 
outlets.  (Par^raph  (hKD) 

Signs  at  the  entrance  to  clinical  ot  research 
lahontoriee  and  autopsy  stiitaa  must  include 
the  Mnharard  symbol,  nauM  of  the  laboratory 
director  or  other  designated  responsible 
person.  M.  tubercu/oais,  and  special 
requirements  for  entering  the  laboratory  or 
autopsy  room.  In  addition,  contaminated 
labontory  wastes  nsnat  bo  labeled  with  the 


biohazard  symbol  or  be  placed  in  a  red 
container.  (Paragraph  (h)(2)(iv)) 

Although  the  standard  does  not  require 
noting  this  in  the  ECP,  employers  may  want 
to  document  where  engineering  controls  are 
located  in  their  facility.  If  an  employer 
chooses  to  note  this,  sample  veifoiaga  may  be: 

Sample  Statement (list  type  of 

engkieering  controls  in  place) 

angineeiing  controls  are  used  in  the 
Bronchoacopy  suite  located  an  the  third  floor 
of  this  building. 
OR 

Than  are  no  high-hazard  procadurss 
performed  in  this  facility.  There  an  no 
engineering  controls  in  place. 
Exposure  Incident  Repooting  (Paragraph 
(c)(2MiMC)) 

The  emplojrar  must  investigate 
circumstances  siurounding  liB  Skin  Test 
conversions  and  exposure  incidents  to 
determine  the  cause  and  ways  to  make 
changes  to  prevent  similar  occurrences. 
(PM»Wi«ph  (g)(4Miv)) 

The  procedures  used  to  report  and  then  tb  . 
evaluate  the  incident  must  be  included  in 
this  section  of  the  ECP.  b  addition. 
employees  are  required  to  report  incidents  to 
a  particular  department  or  person.  (Paragraph 
(cX2)(iXC))  This  information  must  be 
included  here,  also. 

Sample  Statement-  Expoaure  incidents  are 

to  be  reported  to (nana  and 

department) 

The  reporting  procedures  utilized  at 

(ofgudzation's  name) are: 


Procedures  for  evaluating  die  drcurastanoes 

surrounding  the  exposure  incident  at 

(organization's  name) are: 


Prompt  Identification  of  Individuals  Widi 
Suspected  or  Confirmed  Infactious  TB 
(Paragraph  (cM2Xa)  ft  (iliXA)) 

Bach  fadlity  is  required  to  eatabliah 
procadurea  far  pron^y  identifying 
individuals  wriUi  suspected  or  confirmed 
infactious  TB.  The  standard  considers 
"suspected  or  confirmed  infectious  TB"  to 
b« 

"A  potential  disease  state  in  which  an 
individual  is  known  or  with  reasonable 
diligence  should  be  known,  by  the  employer 
to  have  one  or  more  of  the  following 
conditions,  unless  the  individual's  condition 
has  been  medically  determined  to  result  from 
a  cause  other  than  TB:  (1)  to  be  inflBcted  with 
M.  tubercidosis  and  to  have  signs  and 
symptoms  of  TB;  (2)  to  have  a  positive  add 
fast  badlla  (AFB)  smear  or  (3)  to  have  a 
penistent  cough  lasting  3  or  more  weeks  and 
two  or  more  symptoms  of  active  TB  (e.g., 
bloody  sputum,  night  sweats,  weight  loss, 
fsvar,  anorexia)".  (Paragraph  (j)) 

This  definition  must  be  included  in  the 
early  identification  criteria.  Although  not 
mandated  by  OSHA,  some  employers  add 
high  risk  factora  like  IV  drug  use. 
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immunocompromised  status,  recent 
immigration  from  Asia.  Africa,  Latin 
America,  etc. 

Some  employers  use  the  1994  CDC 
Guidelines  for  Preventing  the  Transmission 
of  Mycobacterium  Tuberculosis  in  Health- 
Care  Facilities  to  assist  in  early  identification 
of  TB  (Ex.  4).  These  guidelines  state,  "TB  is 
not  distributed  evenly  throughout  all 
segments  of  the  U.S.  popidation"  and  defines 
groups  known  to  have  a  higher  prevalence  of 
TB  infection.  These  high  risk  groups  indude 
"foreign  bom  persons  from  Asia,  Africa, 
Latin  America  and  the  Caribbean;  medically 
under  served  populations(e.g.  some  African- 
Americans,  Hispanics,  Asians,  and  Pacific 
Islandan,  American  Indians,  and  Alaskan 
Natives);  homeless  persons;  current  or  former 
correctional-fadlity  inmates;  alcoholics; 
intravenous  drug-users;  and  the  elderly." 
Persons  with  certain  medical  conditions  have 
■  greater  risk  of  progression  from  latent 
infaction  to  active  disease.  These  medical 
conditions  are  defined  in  the  1994  CDC 
guidelines  as:  "HIV  infection,  silicosis, 
diabetes  mellitus,  gastrectomy  or  fejuno-ilaal 
bypass,  being  greater  than  10%  below  ideal 
body  weight,  chronic  renal  failure  or  renal 
dialysis,  immuno-suppression  due  to  drug 
therapy  and  some  maligna nries." 

There  are  several  ways  to  condud  early 
identification.  Many  employers  use  a 
questionnaire  to  quickly  assess  the 
individual's  health  status  at  intake  or 
admission.  Some  employere  located  in 
communities  considered  to  have  a  high 
incidence  of  TB  or  working  with  high  risk 
populations  use  chest  x-rays.  Since  use  of  a 
questionnaire  is  a  common  pradice,  OSHA 
included  one  in  the  Sample  ECP.  This  is  not 
mandatory  but  is  a  guide  for  those  employers 
who  may  wish  to  develop  a  questionnaire. 

An  example  of  a  policy  statement  referring 
to  use  of  a  questionnaire  is: 

Sample  Statement (oiganization's 

name) uses  the  attached 

questionnaire  to  assess  the  individual's 
health  status  as  related  to  suspected  or 
confirmed  infactious  TB.  An  individual  who 
has  two  or  more  of  the  symptoms  of 
Tuberculosis  in  addition  to  a  prolonged 
cough,  a  positive  AFB  smear  or  is  known  by 

(organization's  name) or  any  of 

its  employees  to  be  infectad  with  M. 
tuberculosis  is  categorized  as  having  ^ 

suspected  or  confiixned  infectious  TB. 

Employen  Who  Tiansfisr  (Paragraph  (cX2Xii)) 

Procedures  for  Transfer  of  Individuals  Yfith 
Suspected  or  Confirmed  Tuberculosis 

Employen  that  transfer  rather  than  admit 
and  (Hovide  medical  services  must  document 
their  procedures  for  isolating  an  individual 
while  awaiting  transfer  such  as  segregating 
and  T""«H'^g  the  individual  and  procedures 
used  if  the  individual  cannot  be  transferred 
within  5  hours.  This  includes  documenting 
the  type  of  equipment  used  (a.g.  masks, 
respirators). 

In  the  remainder  of  the  sampfe  BCP, 
employen  who  transfer  suspected  or 
confirmed  infectious  TB  within  S  houn  of 
idmtification  may  omit  starred  sections  if 
they  do  not  have  isolation  rooms  and 
engineering  controls. 

Eii^>loyen  who  do  not  admit  or  provide 
medical  services  to  individuab  witti 


suspected  or  confirmed  infectious  TB.  have 
not  encountered  any  individuals  with 
confirmed  TB  in  their  fedlity  in  the  past 
tvralve  months  and  who  are  located  in 
counties  that  in  the  past  two  yean  have  had 
zero  cases  of  confirmed  TB  reported  in  one 
year  and  fewer  than  6  cases  in  the  other  year 
and  wish  to  claim  reduced  responsibilities 
must  be  prepared  to  transfer  such 
individuals.  Therefore,  the  standard  requires 
these  facilities  to  have  procedures  Cor 
transferring  an  individual  with  suspected  or 
confirmed  infectious  TB,  if  encountered. 
(Appendix  A) 

Employen  Who  Admit  and  Provide  Medical 
Services  (Paragraph(cK2Xiiin 

Procedures  for  Isolatiiig  and  Managing  Care 
(Paragraph  (cX2Xiii)(B)) 

The  employer  must  document  procedures 
for  isolating  individuals  with  suspected  or 
'  confirmed  infectious  TB  such  as  using  AFB 
isolation  rooms  and  procedures  for  managing 
care  to  minimize  employee  exposure. 

Procedures  listed  in  the  Sampfe  ECP  are 
limited  to  the  standard  requirements. 
Employers  should  add  any  other  isolation 
and  segregation  procedures  used  in  their 
facility  to  assure  that  their  ECP  reflects,  the 
way  they  manage  isolation  and  segregation. 

&nployera  who  transfer  individuals  with 
suspected  or  confirmed  infectious  TB  do  not 
need  to  include  procedures  for  isolating  and 
managing  care.  However,  as  stated  above, 
they  must  list  procedures  for  traosfarring  the 
indiividual  and  segregating  and  masking  these 
individuals  while  awaiting  transfer.  In 
addition,  employen  who  do  not  perform  high 
hazard  procedures  in  their  facilities  do  not 
need  to  notate  anything  in  the  high  hazard 
section  of  the  ECP.  These  employen  may 
%vi8h  to  enhance  their  ECP  by  clarifying  thefr 
functions,  however.  A  sample  of  a  statement 
to  enhance  and  clarify  is: 

Sample  Statement:  (1)  This  fadlify 
transfen  individuals  with  suspected  or 
confirmed  infectious  TB  within  5  houn  of 
identification,  (2)  high-hazard  procedures  are 
not  performed  in  this  facility.  (3)  there  are  no 
engineering  controls  for  TB  control  at  this 
fadlify. 

Again,  the  above  statements  are  wt  OSHA 
requirements. 

-    Each  employer  who  admits  or  provides 
^rvices  to  individuals  with  susptected  or 
confirmed  infectious  TB  is  required  to 
institute  polides  and  procedures  to  address 
the  following  issues.  The  procedures  in  the 
Sample  ECP  are  an  abbreviated  veraion  of  the 
OSHA  requirements.  (Paregi^  (cX2)(iiiKB) 
(1  through  5)): 

•  Minimizing  thd  time  the  siupeded/ 
confirmed  infectious  individual  spenda 
outside  the  AFB  isolation  room. 

•  Minimizing  the  time  of  employee 
exposure  in  AFB  isolation  rooms  or  areas  by 
combining  as  many  tasks  as  possible  into  one 
entry. 

•  Minimizing  the  number  of  worken 
entering  AFB  isolation  rooms. 

•  Using  a  properly  fitted  mask  (e.g. 
sur^^cal  mask  or  valveless  respirator)  on 
individuals  with  suspected  or  confirmed 
infectious  TB  or  transporting  these 
individuals  in  portable  containment 
engineering  control  when  transport  or 


relocatioo  outside  of  AFB  isofatinn  rooos  or 
areas  is  unavoidable. 

•  Delaying  of  elective  transport  or 
relocation. 

•  Providing  services  in  an  AFB  isolation 
room  or  area  to  the  extent  faasiUe  (e.g. 
poitabfe  x-ray). 

•  Assuring  that  the  individual  is  retWDBd 
to  the  iaolaticm  room  as  soon  as  is  practical 
after  the  completion  of  the  s«vice  or 
procedure. 

•  Delaying  elective  high-hazard 
procedures  or  elective  surgery  until  the 
individual  with  suspected  or  cpnfirmed 
infectious  TB  is  determined  to  be  non- 
infactious; 

Some  facilities  may  have  extaoaive 
procedures  while  othan  may  have  less 
involved  procedures.  The  extensiveness  of 
the  procedures  is  determined  by  the  type  of 
tasks  and  services  provided  the  individual 
with  suspected  or  confirmed  infactious  TB  in 
Uiat  fadlify.  ... 

Whatever  the  procedures  tte,  wb  enpuoytK 
is  expected  to  assure  that  the  procedures 
comply  with  the  OSHA  requirement  and  that 
all  procedures  are  implemented. 

'High-Hazard  Procedures  (Parigraph 
(cM2)(iii)(C)) 

The  ECP  must  contain  a  list  of  high-hazard 
procedures  performed  in  the  facilify. 

(*)All  high-hazard  procedures  that  may 
aerosolize  M.  tuberculosis  must  be  performed 
in  an  AFB  isolation  room,  an  AFB  isolation 
area,  or  in  a  special  AFB  containinrat  booth. 
Examples  of  high  hazard  procedures  include 
bronchoscopy,  pulmonary  function  testing, 
endoscopy  and  autopsy  on  an  individual 
with  suspected  or  confirmed  infactious  TB. 

•Engineering  Controls  Maintenance 
Schedules  and  Records  (Paragraph 
(cX2Mm)(D)) 

Employen  who  have  engineering  controb 
in  any  part  of  their  fadlify  must  indude  a 
maintenance  and  performance  monitoring 
schedule  in  this  section  of  the  ECP. 
(Appendix  E) 

Sample  Statement:  Engineering  controls 
for  infectious  TB  are  inspected,  maintained 
and  undergo  performance  monitoring 
'"-'•""ting  to  the  following  schedule: 


Clinical  and  Research  Laboratory  Biosafiafy 
Procedures  Paragraph  (cX2Xiv)) 

OSHA  requires  that  the  fadlify's  laboratcny 
director  determine  and  document  the 
biosafefy  level  at  which  the  laboratory 
operates. 

In  addition,  the  laboratory  director  must 
determine  and  document  the  need  for  (1) 
controlled  access,  (2)  anterooms,  (3)  sealed 
windows,  (4)  directional  airflow,  (5) 
{HevenUng  recirculation  of  laboratory 
exhaust  air,  (6)  filtration  of  exhaust  air  befose 
discharge  to  the  outside  and  (7)  thimble 
exhaust  connections  for  biological  safafy 
cabinets. 

The  laboratory  director  most  consnh  and 
follow  the  guidelines  found  in  the  OSHA 
regulation. 
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Homa  HMlth  Cars  or  ikiB»-BMsd  Ha«pica 
Cm(Ftap«ph(cM2Xv)) 

OfiHA  iMina  «^iiaT«a  of  floo*  Ch>  or 
1  HiM{iio*  can  to  inchida 
1  for  pttMBpt  raantiliGBtioo  of 
iiMiivwDMi  win  aoMMCtBa  or  confinaad 
I TB.  fai  adtftkn  Hooachina  to 


BOD-iiifBctious  must 


hlfhl 
oDtil  Iba  indhridnal  ia 
inchMfed  in  tha  BCP. 


■xponna  Cootral  Plan  (PBragxaph(cX3)) 

nUkiaB  and  Pto^tam  Admiaictiatioo 

(company  name)  matntaint,  revitw»  and 
apdatmdMRxptmmCoittFoiPlan(ECP)at 
lioMt  imnaoBy,  and  mhummu  nacatmuy  to 
nflad  now  or  atodifiad  tatkM.procadarm  and 
tnginaanng  contnib  '  that  ufftct 
occupational txpoaun.  TbaBCPtMabo 
updated  to  mfi&ct  new  or  nrieed  emplofve 
poeiiMJoe  wHn  occupattonai  expoaure. 

Thie  facility  haa  had caaaaof 

uiufliuiad  TB  in  tka  laat  12  raontha. 
(Paiagnph  (cX2KTi)) 

(b)  This  facility  IB  locxited  in . 


ooonty  which  baa  mwitod  cajaa  of  TB  in  tbe 
laat  twahwMontii  rapmting  pariod. 

Employee  Expoauie  Oatanninatiaa 
(Paiagraph  (cX2HiXA)) 

ALL  employeea  in  thefoOamringjob 
dasa^icatkme  home  or  amy  kawt 
ocntpaHoaal  expoaun  to  TB 
fParapaphlcliimAlhJCm  TTTLB 


Batployeee  te  the  folkurtng  fob 
daaeificatioBshajmaramyhavmexpoeunto 
TB  when  they  an  petformin^AelMedtaak* 
and  proeeduimt  (Paroffoph  (cMlKB)): 


JOBTTTIE 


TASKSff>nOCE- 
DURES 


Bnployao  Wotiitetton  of  TB  Hnaitl 
(I*azasnph(cX2XiXB)) 


(otputixation't  name  )  uaae  thefoUaming 
prodduree  to  aaeuie  that  aU  employaee  with 
job  taela  that  offer  potential  for  occupatioaal 
axpoeuTB  are  informed  of  the  haiaid  and 
taJba  proper  precautioiu  ngninat  expoeure  to 
TB. 

(procaduias  daaoibad) 

(*) (naponaibla  panondV 

dopaitmant) maintaina  contact  with 

all  otttaida  coatiacian  wiio  ptovida 
tooipanry  or  nnntiact  enyloyeai  who  nay 
incur  OGcnpational  axpoaure.  Thia  allow*  the 
coDtractor  to  inatitnto  pfacautiooa  to  pratact 
l*^  at  har  Mnplnyaaa  Thaaea  contractota  are 
infomad  of  the  TB  hazard  and  tha  ivdltty's 
pnn  iidiiiai  fra  [aiitoi  ling  ll—Mal»aa  Ikum 


(*)  Si^M  an  poatodatthaautranca  to: 
(*)  1)  Koona  or  aoM  aaad  to  iaotato  Ai 

individnal  withsuapactod  croonfinnad 

infcctiouaTB, 

I  OB  an  iadividiial  with 
I  infactioiia  TB,  and 
(*)  3)  dinical  land  laaaarch  laboatoriaa 
whan  M.  tobercukiaiB  is  praaenL 

(*)  All  npia  aaa  rad  with  whito  toit  aliliBf 
•Tto  AdmitlMoa  Wl&aat  a  Tnw  N8S  of  Mm 
PMlacftiTa  Naapintw'*  and  havaa  piLtuio  of 
a  atop  sign.  (See  attached  nrnple). 


I  that  warning  labels  an  placed  on 
AFB  iaolation  room  *»*»"'■*  ducts  and  mm 
whan  oocnpational  cxpoaure  to  TB  is 
expected. 

(*)  All  systauia  carrying  air  that  may  bo 
contain  — uauliied  M.  Tubatcukais  an 
UbeM  at  all  pointa  whan  ducts  an  I 
prior  to  HBPA  filter,  at  fane  and  at  the 
diadiar(B  oatlate  of  non^IEPA  fihand  dinct 
diacbarga  syatena.  The  label  says: 
-Contaminated  Air    itespiratory  Protection 
Raquirod". 

(*) (nqjanintion's  name) notifiaa 

•mployaes  entering  the  laboratory  and  the 
autopay  roooB  of  the  oocnpatiaaal  haaards  by 
naing  sipis  at  tha  antranca  to  both  theae 
locatioDs.  These  signs  iDdicat»  the  name  and 
telephone  number  of  the  director  of  the 
hbointory.  inlsctious  a^snt — M.  tubercukmit. 
and  the  spadal  requirements  for  entering  the 
laboratory  or  autopsy  room.  The  sign 
displays  the  Biohaaard  symboL 

Exposure  Incident  Reporting  (Paragraph 
(cX2XiXQ) 

All  employaee  must  report  expoeure 
incidents  immediate  to  (reeportaSble 

pereoa(M)/departinent). (Oiganiaation's 

name)  is  responsible  for  invastigtting. 
evaluating,  and  documenting  the 
circumstancas  surrounding  the  expoeure 
incident  Cor  instituting  rhanq—  to  prevent 


The  following  prooednne  «•  aaad  to 
invastigBte/avahmte  expoann  incidente  at 
(oiganiaation's  name): 


Prompt  Idmitification  of  Individuals  With 
Suspected  or  Confiimed  Infactioua  TB 
(Paiaraph  (cX2XU)  and  (iMXA)) 

(OganixaHon's  name)  coneidert  an 
indindual  to  be  tUMpeded  of  having 
btfrntious  TB  (unless  the  individual's 
condition  haa  been  medically  determined  to 
reeuh  ftrmi  a  cause  other  than  TB)  if  either 
the  company  or  any  of  its  employees 
datermine(s)/leam(s)that  the  individual: 

•  AosQpenisteHfcoqgfc  lasting  3  or  man 
weeks  with  2  or  mare  sign  and  wymptama  of 
active  infectious  TB  (e^f.,  bloody  sputum, 
ai^t  sweats,  im^gftt  Iocs,  fever,  anorexia), 

•  has  a  positive  AFB  sBiear. 
Based  on  the  criteria  listed  above. 
(Ckganisation'B  name)  utilixes  thefoUowing 
procedures  for  early  detection  of  imiividuals 
with  suspected/umfiuued  ii^etHous  TB. 


Employen  Who  Tnnaiv  (Paiagiapb(cX2Xii)) 

Procadurea  far  Ttaasfar  of  Individuals  With 
Suspectad  orConfinnad  faifactioasTBt 

If/when  an  iaolatitm  room  u  not 
awailabh  at  ourfadUty.  the  kutividual 
is  traiafand  within  5  hoais  cf 
identifying  the  infectivity  to  a  facBity 
(name  of  fatality)  where  itobaiaa  rooms 
tueavaUabh.  The  following  pmcedures 
for  transfer  of  an  individaaJ  with 
suspected/confinned  infectious 
tobaculosiff  are  utiUMad: 


While  awaiting  tranter,  the  individual  is 
masked  or  segregated  to  protect  employees 
who  are  without  respiratory  protection, 
(organization's  name)  uses  thefoUowing 
procedures/equipment  when  aaasking  and 
segregating  an  individual  with  suspected/ 
coafhmed  infectious  TB: 


If  a  sitaation  arises  and  the  inttvkhtal  is 
not  able  to  be  transferred  within  5  hours  of 
identifying  the  suspected  or  confirmed 
infectious  TB,  the  following  procedures, 
istcluding  AFB  isaiation.  are  instituted:  (list 
procedures  used) 


EmployarB  Who  Admit  and  Provide  Modkal 
Servicas  (Par^mph  (cX2Xiii)) 

Procaduias  to  Isolate  and  Hinagw  Can 
(Parigiaph(cX2XiiiXB)) 

(*)  The  following  procedures  are  uaed  to 
isolate  individuals  with  suspected  or 
confirmed  infectious  TB. 

(*)  All  individuals  with  suspected  or 
confirmod  infoctious  TB  are  placed  in  AFB 
ianlatinn  rooms  or  areas. 

(•) (organiaation'B  nama) 

oaas  die  following  pncednies  to  minimiaa 
the  time  an  indiviidiiMl  with  suspected  or 
confirmed  infsctioos  TB  remains  outside  of 

.  an  AFB  iaolation  room  or  area: (detail 

naponsibilitiaa  and  stapa) 


(Paregrepb(CX2XiilXBXl)) 

(*)  Employee  exposure  in  AFB  iaolation 
rooms  is  minimised  by  combining  taaks  tha 
amount  of  time  an  employee  spells  in  an 

AFB  isolation  room  is  minimiaad  by 

(list  procaduras  used) 

P'migteph  (cX2XiilXBX2)) 

(*) (organization's  nama) . 


dto  following  proceduna.  i»ihii™t»<»m  the 
numbar  of  woakars  anterbig  AFB  <««*la*<nn 


(•). 


.(< 


utiliaaa  the  following  procedurea  to  d^y 
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transport  or  relocation  within  the  facility 
until  the  individual  is  considered  non- 
infsctious:    4 


(Paragraph  (cX2Xiii)(BX3)) 

(*)  Services  are  [Hovided  in  the  patient's 
room  wfaenevw  feasible  such  as  portable  x- 

rey  and (list  other  services  prouded 

in  the  patient's  room  to  minimize  exposure] 


(*)  This  CMdlity  uses . 


(list  the  type 

of  engineering  controls  in  use — properly 
fitted  masks  or  valveless  respirators  for  the 
for  the  patient  to  be  masked  or  portable 
contaiiunent  davioea) 

oh  individuals  with  suspected  or  confirmed 
infisctious  TB  when  it  is  necessary  to 
transport  or  relocate  the  individuaL 

(Paragraph  (cX2)(iii){B)(4)) 

(*)  The  follo%ving  procedures  assure  that 
the  individual  is  returned  to  the  AFB 
isolation  room  as  soon  as  practical  after 

completion  of  the  procedure (list  of 

procedures) 


(*)  Services  that  cannot  be  lendned  in  the 
patient's  room  are  provided  in  and  area  that 
meets  the  requirements  for  an  AFB  isolation 
room. 

(*)  Elective  high-hazard  procedures  and 
surgery  are  delayed  until  the  patient  is  non- 
infBctious.(Pangraph(cK2)(iii)(BK5)) 

(*)  HIGH-HAZARD  PRCXXDURES 
(Paragraph(cM2)(iu)(C)) 

(*)  High-hazard  procedures  (where  TB  may 
be  aerosolized)  require  special  precautions  to 
prevent/minimize  occupational  exposure  to 
infectious  TB.  The  following  high-hazard 
procedures  are  performed  at  this  fecility: 
(list  pibcedures) 


**  (*)  Engineering  Controls  Maintenance 
Schedules  and  Records  (Paragraph 
(cX2XiiiXD)) 

(*]  The  maintenance  schedule  for 
engineering  controb  is  as  follows: 

(*)  Daily — Negative  pressure  areas  are 
qiuditatively  demonstrated  by  using  smoke 
trails. 

(■)  Whenever  HEPA  filten  are  changed,  the 
system  is  inspected  and  its  performance 
monitored  in  accordance  with  current 
USPHS  guidelines.  HEPA  filters  are  changed 
aveiy in  this  fecility  or  whenever 


(*)  Every  six  months — HEPA  filten  in 
contained  air  exhaust  systems  are  inspected, 
maintained  and  performance  monitored  in 
accordance  ¥nth  currant  USPHS  guidelines. 


Clinical  and/or  Research  Laboratories 
(Paragraph  (c)(2)(iv)) 

Tha (type  of  laboratory — clinical 

<»  research) operates  at  biosafety 


TB  HISTORY 
(Part  One) 


level. 


.  as  determined  by . 


(name  of  laboratory  director) . 


for 


.  (organization's  name) . 


This  is  in  accordance  with  CDC/NIOSH 
Biosafety  in  Microbiolagical  and  BioraedBcal 
Labmatories). 
The  following  controls  are  in  operaticHi  in 

the  laboratory  at  this  fecility (list 

controlled  access,  anterooms,  sealed 
windows  and  other  controls  required  in  flw 
standard  and  determined  necessary  by  the 
laboratory  director) 


(cX2Xv)  HOME  HEALTH  CARE  OR  HOME- 
BASED  HOSPICE 

See  the  following  sections  of  this  sample 
ECP  for  information  regarding  the  ECP 
requirements: 

(1)  (cX2Xii)  ft  (iiiXA)  for  sample  stetementa 
regarding  the  Prompt  identification  of 
individuals  with  suspected  or  confirmed 
infectious  TB. 

(2)  (c)(2Xiii)  for  sample  statements  re: 
procedures  for  minimizing  employee 
exposure. 

(3)  (c)(2Xiii)(C)  for  a  sample  statement 
regarding  high  hazard  procedures. 

The  procedures  in  this  Exposure  Control 
Plan  miniini»»  the  otxrupational  exposure  to 
TB.  The  procedures  for  isolating  and 
Tnanaging  care  are  usod  until  the  individual 
with  siispected  or  confirmed  infisctious  TB  is 
determined  to  be  non-infectious  or  until  the 
diagnosis  for  TB  is  ruled  out 

Evaluation 

Early  Detection  of  Tuberculosis 

This  questionnaire  gives  guidance  in 
idratifying  individuals  who  meet  OSHA's 
definition  of  "subjected  inflBctious 
tuberculosis"  so  that  appropriate  amttob  can 
be  initiated. 

The  questionnaire  has  two  parts:  (1) 
reviewing  the  individual's  TB  history  and  (2) 
assrsiing  current  s3rmptoms. 

INSTRUCTIONS: 

•  Record  each  answer  with  a  check  mark 

•  Add  your  comments  as  the  evaluator  at 
the  bottom  of  the  page. 

•  Institute  the  fecility's  exposure  control 
measures  outlined  in  the  fecility's  Exposure 
Control  Plan,  Respiratory  Protection  and 
Medical  Surveillance  Program  and  refisr  the 
individual  for  further  evaluation  if  the 
individual  has: 

(1)  A  penistent  cough  lasting  3  or  more 
weeks  and  two  or  more  s3rmptoms  of  active 
TB. 

(2)  Had  a  positive  TB  test  cm  mucous  that 
he/she  coughed  up. 

(3)  Been  told  that  he/she  had  TB  and  was 
treated,  but  never  finished  the  medication. 


Have  you  ever  had  a  positiye  TB  akin  teat? 
Yes       No       Doni  Know 

Have  you  ever  had  an  abnormal  chest  x-rair? 
Yes       No       Doni  Know 
If  yes,  how  long  ago? 

Have  you  leoenOy  tad  the  mucous  you 
oough  up  tested  tor  TB? 

Yes       No       Don't  Know 
If  yes,  were  you  told  it  was  positive 

Yes       No       Doni  Know 

Have  you  ewer  been  tok)  you  have  InMbtkMJS 
TtiMTCuloue? 

Yes       No       DonT  Know 
If  yes,  how  long  ago? 

Have  you  ever  been  Ireetod  with  meric  ution 
tor  Infectious  TB? 

Yes       No       Doni  Know 
If  yes,  how  many  medications? 

One       Two       O/sr  Two 
Are  you  slil  laidng  TB  medkane? 

Yes       No 
Dkl  you  take  at  the  TB  medicine  unH  the 
heaMh  care  protesannal  toU  you  that  you 
were  finished? 

Yes       No 

Oo  you  ive  wNh  or  have  yeu  been  in  ctoee 
contact  with  someone  who  was  recently  di- 
agnosed with  TB?  (e.g.  sheMer  roommate, 
ckne  friend,  relative) 
Yes       No       Doni  Know 

CURRBfT  SYMPTOMS 
(Part  Two) 


Do  you  have  a  cough  that  has  lasted 
than  ttwee  weeks? 
Yes       No 

Oo  you  cough  tp  btood  or  mucous? 
Yes       No 


Have  you  tost  your  appetite?  Areni  hungry? 
Yes       No 

Hevs  you  toet  weight  (more  Itien  10  pounds) 
in  the  last  ten  months?  without  trying  to? 
Yes       No 


Do  you  have  night  sweats  (need  to  change 
the  sheete  or  your  ctolhes  because  they 
arewel)? 
Yes       No 

Evaluator  Comments: 


Exposure  Control  Methods  Implemented? 

Yes       No 
Refimed  for  Further  Evaluation?  Yes        No 


Evaluator's  Signature 


Date 


54308 
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Appeadiz  G  to  f  1910.1035— Smoke- 
to«il  Tertuig  Kfadiod  far  Nagirthne 
1 1— lation  Rooms  ar  Areas 


A.  TMt  Msthod  OMcripttaa 

Th«  purpose  of  a  nogMivB  pngsura  AFB 
isolation  room  or  araa  is  to  {nwont  TB 
dropiat  Quclei  from  escaping  the  isolation 
room  or  area  and  entering  adjacent  or 
surrounding  spaces  (e.g..  a  corridor).  One 
method  to  check  for  negative  room  pressure 
is  to  use  smoke-trails  to  demonstrate  that  the 
pressure  differential  is  inducing  airflow  from 
the  corridor  through  the  crack  at  the  bottom 
of  the  door  (undercut)  and  into  the  isolation 
room  or  area.  Whan  performing  a  smoke-trail 
tBst,  faUow  these  mmmmMnA^nn*  where 
^plicabie: 

1.  Test  only  widi  the  isolation  room  or  area 
door  shut  If  not  equipped  with  an  anteroom, 
it  is  assimied  that  there  will  be  a  loss  of  space 
pressure  control  when  the  isolation  or  araa 
door  is  opened  and  cloaed.  It  is  not  necessary 
to  demonstrate  direction  of  airflow  when  the 
door  is  open. 

2.  If  than  is  an  anteroom,  release  smoke  at 
the  inner  door  undercut,  mth  both  anteroom 
doors  shut 

3.  In  addition  to  a  pedestrian  entry,  some 
isolation  rooms  ar  areas  are  alao  accessed 
through  a  wider  wheeled-bed  stretcher  door. 
Release  smoke  at  all  door  entrances  to 
isolation  rooms  or  areas. 

4.  So  that  the  individual  conducting  the 
test  does  not  adwttently  force  the  smoke  into 
the  isolation  room  or  area,  bold  the  smoke 
bottle/tube  parallel  to  the  door  so  the  smoke 
is  released  perpendicular  to  the  diivction  of 
airflow  through  the  door  undercut 

5.  Poaition  the  smoke  bottle/tube  tight  to 
the  floor,  cantered  in  the  middle  of  the  door 
jamb  and  approximatety  two  inches  out  in 
fitont  of  the  door. 

8.  Release  a  puff  of  smoke  and  observe  the 
resulting  direction  of  airflow.  Repeat  the  test 
at  least  once  or  until  consistent  results  are 
obtained. 

7.  Minimize  momentum  imparted  to  the 
amoke  by  squeezii^  the  bulb  or  bottle  slowly. 
This  will  also  help  minimis  the  volume  of 
smoke  releaeed. 

8.  Depending  on  the  velocity  of  the  air 
through  the  door  undercut,  the  smoke  plume 
will  stay  disorganized  or  it  will  form  a 
distinct  streamline.  In  either  case,  the  smoke 
will  dirertionally  behave  in  one  of  three 
waya.&wiU: 


(a)  Go  through  the  door  uadarcot  into  ths 

isolation  room  or  area. 

(b)  Remain  motionless,  or 

(c)  Be  blown  back  into  the  corridor.     * 
Negative  pressure  requires  that  the  smoke 

be  drawn  into  the  isolation  room  or  araa 
through  the  door  undercut 

9.  Release  smoke  from  the  cocridor  side  of 
the  door  only  for  occupied  AFB  isolation 
rooms  or  areas.  If  the  room  is  unoccupied, 
also  release  smoks  inside  the  isolation  room 
or  area  (same  position  as  in  Step  No.  5)  to 
verify  that  released  smoke  remaiiu  contained 
in  the  isolation  room  or  area  (i.e..  the  smoke 
serves  as  a  surrogate  for  TB  droplet  nuclei). 

10.  To  assist  in  observing  the  smoke  when 
photography  or  videotaping  is  performed,  it 
is  recommended  that  a  dark  surface  be  placed 
on  the  floor  to  maximize  the  contrast  Be 
aware  that  most  autoflDcusing  cameras  cannot 
focus  on  smoke. 

B.  Tasli^  "As  Und"  r4Midirh— 

Testing  of  negative  pressure  AFB  isolation 
rooms  or  areas  requires  that  the  test  reflect 
as-used  conditions.  As-used  means  that  the 
isolation  room  or  area  shall  remain  the  same 
during  testing  conditions  as  it  is  when  in  use 
for  isolation.  Consider  the  following  use 
variables  that  may  aflact  space  pressurization 
and  the  performance  of  the  negative  praaaura 
AFB  isolation  room  or  area: 

1.  Patient  toilet  rooms  are  mechanically 
exhausted  to  control  odors.  The  poaition  of 
the  toilet  room  door  may  affiact  tlie  pressure 
diffiarential  between  the  isolation  room  or 
area  and  the  corridor.  Smoke-trail  testa 
should  be  performed  both  with  the  toilet 
room  door  open  and  the  toilet  room  door 
doeed.  This  will  not  be  necessary  if  the  toilet 
room  door  is  normally  cloaed  and  controlled 
to  that  position  by  a  mwrhanifl  door  closer. 

2.  An  open  window  will  adversely  affect 
the  performance  of  a  negative  pressure  AFB 
isolation  room  or  area.  If  the  isolation  room 
or  area  is  equipped  writh  an  >p'^rable 
window,  perform  smoke-trail  tests  with  the 
window  open  and  the  window  closed. 

3.  There  may  be  corridor  doors  that  isolate 
the  respiratory  wrard  or  wing  frxim  the  rest  of 
the  CKolity.  These  corridor  doors  are 
provided  in  the  initial  design  to  fiKilitate 
space  praasurizalion  schemes  andAir 
building  life  safety  codes.  Leaving  the 
corridor  doors  open  to  the  rest  ol  the  fecility 
may  cause  pressure  changes  in  the  corridor 
(e.g.,  proximity  to  an  elevator  lobby)  and 
affect  the  performance  of  the  negative 


pressure  AFB  isolation  room  at  area.  Peifoim 
isolation  room  or  araa  smoke-trail  testing 
with  these  corridor  doors  in  their  "as-used" 
position,  which  is  either  normally  open  or 
normally  closed. 

4.  Isolation  rooms  or  areas  may  6e 
equipped  with  auxiliary,  fen-powered, 
recirculating,  stand  alone  HEPA  filtration  or 
UV  units.  These  units  must  be  running  when 
smoke-trail  tests  are  performed. 

5.  Do  not  restrict  corridor  foot  traffic  while 
performing  smoke-trail  tests. 

6.  Negative  prasstire  is  accomplished  by 
exhausting  more  air  than  is  supplied  to  the 
isolation  room  or  area.  Some  HVAC  systems 
employ  variable  air  volume  (VAV)  supply  air 
and  sometimes  VAV  exhaust  air.  By  varying 
the  supply  air  delivered  to  the  space  to 
satisfy  thermal  laquirements,  these  VAV 
systems  can  adversely  impact  the 
performance  of  a  negative  pressure  isolation 
room.  If  the  isolation  room  or  area  or  the 
corridor  is  served  by  a  VAV  system,  ths 
smoke  test  should  bis  performed  twice. 

Pel  form  the  smoke  test  with  the  thermostat 
set  at  the  desired  temperature  and  again  with 
the  thermostat  set  at  a  lower  or  higher 
temperature,  depending  upon  the  season, 
thus  simulating  the  full  volumetric  flowrate 
range  of  the  VAV  system  serving  the  area 
being  tested. 


Most  smoka  tubes,  bottles  and  sticks  use 
titanitim  chloride  (TiCU)  to  produce  a  visible 
fume.  There  is  no  OSHA  PEL  or  ACX^IH  TLV 
for  this  chemical,  although  it  is  a  recognized 
inhalation  Irritant.  Health  care  professionals 
may  be  concerned  about  releasing  TiCU 
around  pulmonary  patients.  The  smoke 
released  at  the  door  undercut  makes  only  one 
pass  through  the  isolation  room  and  is 
exhausted  directly  outside.  (Isolation  room 
air  is  typically  not  "recirculated.") 

The  CDC  in  the  supplementary  informatioo 
to  the  1994  TB  Guidelines  has  indicated  that 
"The  concern  over  the  use  of  smoke  is 
unfounded.  "(Ex.  4B)  Controlled  tests  by 
NIOSH  have  shown  that  the  quantity  of 
smoke  released  during  the  test  is  so  minute 
that  it  is  not  measurable  in  the  air. 
Nonirritating  smoke  tubes  are  available  and 
may  be  utilized. 

[FR  Doc.  97-27020  Filed  10-1(M)7:  8:45  am]  i 
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DEPARTMENT  OF  AGRICULTURE 
AgiicuNurai  Martoting  Servica 

7CFRPart1214 

(FV-M-706FR] 


KhurtfoiH  naaaarch.  Promotion, 
Conaumar  kifuinialluii  Ofdarj 


AOBICY:  Agricultural  Maricetiiig  Service. 

USDA. 

ACTION:  Final  rule. 


tz  This  rule  provides  procedures 
which  the  E)epartment  of  Agriculture 
(Department)  will  use  in  conducting  the 
referendum  to  determine  whether  the 
issuance  of  the  proposed  Kiwifrwt 
Research.  Promotion,  and  Consumer 
Infwmadon  Order  (Order)  is  approved 
by  a  majority  of  the  producers  and 
importOTS  voting  in  the  refarendum  and 
that  the  producers  and  importers 
fisvoring  approval  produce  and  import 
50  percent  of  the  total  volume  of 
kiwifruit  produced  and  imported  by 
persons  voting  in  the  refarendum. 
^FEcnvE  PATE:  This  rule  is  eCfective 
November  17,  1997. 
TOR  FUimCR  MPOMIA-nON  CONTACT: 
Sonia  N.  Jimenez,  Research  and 
Promotion  Branch.  Fruit  and  Vegetable 
Division.  AMS,  USDA.  P.O.  Box  96456. 
Room  2535-S.  Washington,  DC  20090- 
6456,  telephone  (202)  720-9916  or  (888) 
720-9917. 

SUPPt^MENTARY  MFORMATION:  This  rule 
is  issued  under  the  Kiwifrxiit  Reseerch, 
Promotion,  and  Consimier  Information 
Act  [7  U.S.C.  7461-7473J,  hereinafter 
referred  to  as  the  Act 

This  rule  provides  the  procedures 
under  which  the  refiarendum  will  be 
conducted. 

Executive  Order  12989 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Qvil  Justice 
Reform.  It  is  not  intended  to  have 
letroactive  effiact  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  558  of  the  Act  (7  U.S.C  7467), 
after  an  Order  is  implemented,  a  person 
subject  to  the  Order  may  file  a  petition 
with  the  Secretary  stating  that  the  Order 
or  any  provision  of  the  C)rder,  or  any 
obligation  imposed  in  connection  with 
the  Order,  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
Order  or  an  exemption  from  the  Order. 


The  petitioner  is  afibrded  the 
opportunity  for  a  hearing  on  the 
petition.  After  such  hearing,  the 
Secretary  will  make  a  ruling  oa  the 
petition.  The  Act  provides  that  the  * 

district  courts  of  the  United  States  in 
any  district  in  which  a  person  who  is  a 
petitioner  resides  or  carries  on  business 
are  vested  writh  jurisdiction  to  review 
the  Secretary's  ruling  on  the  petition,  if 
a  complaint  for  that  purpose  is  filed 
within  20  days  after  the  date  of  the  entry 
of  the  ruling. 

Executive  Order  12886  and  legulatory 
FkxiliUity  Act 

This  rule  has  been  determined  not 
significant  for  purposes  of  Executive 
CMer  12866,  and  therefore  has  not  been 
reviewed  by  the  OfBce  of  Management 
and  Budget 

In  accordance  with  the  Regulatory 
Flexibility  Act  [5  U.S.C  601  et  seq.],  the 
Agency  has  examined  the  impact  of  this 
rule  on  small  entities.  Accordingly,  we 
have  performed  this  Pinal  Regulatory 
Flexibility  Analysis. 

Legislation  to  create  a  generic 
program  of  promotion  and  reseerch  for 
Idwifriiit  became  effective  on  April  4, 
1096. 

Section  561  of  die  Act  [7  U.S.C  7470) 
provides  that  the  Secretary  of 
Agriculture  (Secretary)  shall  conduct  a 
referendum  during  the  60-day  period 
immediately  preceding  the  proposed 
eSiactive  date  of  an  Order  to  determine 
whether  the  issuance  of  an  Ordw  is 
fevored  by  a  majority  of  the  producers 
and  importers  voting  in  the  refarendvun. 
Paragraph  (a)(2)  of  Section  561  of  the 
Act  [7  U.S.C.  7470]  requires  tiiat  the 
Order  be  approved  by  a  majority  qf 
producers  and  importers  voting  in  the 
refarendum  and  that  the  producers  eind 
importers  fevering  approval  produce 
and  import  50  percent  or  more  of  the 
trolume  of  Idwifruit  produced  and 
imported  by  persons  voting  in  Jhe 
referendiun. 

There  are  approximately  650 
producers,  45  importers,  and  65 
handlers  of  kiwifruit  that  would  be 
covered  by  the  program.  Small 
agricultural  service  firms,  which  will 
include  the  handlras  and  importers  who 
woidd  be  covered  imder  the  Order,  have 
been  defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601] 
as  those  whose  annual  receipts  are  less 
than  $5  million  and  small  agricultural 
producers,  those  who  would  be  required 
to  pay  assessments,  as  those  having 
annual  receipts  of  $500,000.  Only  one 
handler  has  been  identified  to  have  $S 
million  or  more  in  annual  sales.  In 
addition,  there  are  10  procfaicars  at  or 
over  the  $500,000  annual  sales  receipts 
threshold.  The  Department  does  not 


have  specific  information  regarding  the 
size  of  importers.  However,  it  could  be 
concluded  that  the  majcnity  of  kiwifruit 
producers  and  importers  may  be 
classified  as  small  entities. 

The  Department  is  aware  of  kiwifruit 
producers  in  California,  Oregon, 
Pennsylvania.  South  Carolina,  and 
importers  that  import  kiwifruit  from 
Chile.  New  Zealand,  and  Italy.  The 
Department  believes  that  these 
individuals  would  include  a  majority  of 
the  producera  and  importen  that  would 
be  covered  under  the  program.  The 
Department  is  also  aware  that  some 
individ\^ls  may  be  producers  of  "hardy 
kiwifruit."  a  difiiamit  species  of 
kiwifruit.  known  as  Actinidia  arguta. 
which  would  not  be  covered  under  the 
proposed  program.  However,  the 
Department  does  not  have  specific 
information  regarding  how  many 
individuals  produce  only  the  "hardy 
kiwifrwt"  versus  the  "fiizzy"  most 
common  kiwifruit  species,  known  as 
Actinidia  deliciosa.  Therefore,  the  total 
number  of  producers  believed  to  be 
covered  by  the  program  is  the  same  as 
in  the  proposed  rule  on  this  action. 

Other  names  for  the  species  Actinidia 
arguta  (hardy  kiwifruit)  are  baby 
kiwifruit,  kiwifruit  grape,  and 
kiwibeny.  There  are  no  official  statistics 
on  this  commodity  because  it  is  such  a 
small  and  new  crop.  According  to 
comments  received  on  the  Order 
published  on  October  2, 1996,  in  the 
Federal  Register,  this  species  is  grown 
in  California,  Oregon,  Pennsylvania, 
Washington.  Virginia,  and  British 
ColumUa.  The  production  in  Virginia 
and  Pennsylvania  is  not  commercially 
marketed.  Oregon  production  on  5  acres 
was  a  total  of  216,000  pounds  over  the 
last  3  years.  It  takes  3  to  5  yeara  to 
harvest  the  fint  crop.  The  hardy 
kiwifruit  is  hand-harvested  and  packed 
in  6-oimce  berry  baskets  like 
raspberries.  The  harvesting,  storage, 
handling,  consumer  recognition,  and 
marketing  of  this  species  is  completely 
difierrat  from  the  most  common  fuzzy 
kiwifruit  or  Actinidia  deliciosa. 
Accordingly,  we  changed  the  definition 
of  kiwifruit  in  the  proposed  order  to 
mean  all  varieties  of  fresh  kiwifruit 
classified  under  the  species  Actinidia 
deliciosa  or  the  genus  Actinidia.  That 
definition  of  kiwifruit  is  added  in  this 
rule  as  well.  All  references  to 
"kiwifiruit"  in  this  dociiment,  dierafore, 
mean  the  Actinidia  deliciosa  species. 

California  is  the  source  for  practically 
all  (99.7  percent)  of  the  kiwifruit 
produced  in  the  United  States.  The 
California  kiwifruit  industry  consists  of 
approximately  600  producers  and  65 
handlers.  Production  rose  by  75  percent 
between  1984  and  1996.  increasing  from 
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18  thousand  tons  to  31.5  tons.  In  the 
period  from  1984  through  1996,  the 
value  of  production  fell  by  26  percent 

Most  U.S.  kiwifruit  is  utilized  fresh. 
Fresh  utilization  increased  by  123 
percent  between  1984  and  1996, 
growing  from  11.7  thousand  tons  to  26.1 
thousmid  tons.  The  season  average  price 
during  1984  through  1996  fell  by  53 
percent  declining  from  $1,070  pw  ton 
to  $502  per  ton.  Exports  accoimted  for 
about  30  percent  of  U.S.  fresh  utilization 
during  that  period. 

Between  1992  and  1996,  the  average 
annual  production  per  producer, 
including  kiwifruit  for  processing,  was 
00  tons  or  28.286  7-pound  trajrs  of 
kiwifruit  The  average  price  was  $406 
per  ton.  giving  an  average  retuim  of 
about  $40,000  per  producer  per  year.  A 
t3rpical  tray  price  during  this  period  was 
$1.42  per  tray,  and  the  averege  amount 
shipped  per  handler  was  about  148.276 
trays,  yielding  an  average  annual 
revenue  per  handler  of  $210,552.  U.S. 
importns  handled  an  average  of  184.857 
trays  per  year  per  importer.  During  ttus 
period,  the  average  value  of  total 
imports  per  year  was  $18.3  million 
(to.b.  country  of  origin).  The  majority  of 
kiwifruit  came  from  Chile,  with  the 
remaining  coming  from  New  2^ealand 
and  Italy.  In  1996,  imports  totaled  87.9 
million  pounds,  up  5  percent  from  1905. 
The  value  of  imports  in  1996  Mras  $26.5 
million. 

The  proposed  rule  published  in  the 
Feder^  Regialar  on  October  2. 1906, 
provided  statistics  on  production,  value 
of  production,  fresh  utilization,  average 
price,  average  return -per  producer, 
average  annual  revenue  per  handler, 
and  other  related  statistics  that  are 
difiierent  from  the  statistics  provided  in 
this  rule.  These  changes  are  due  to  the 
feet  that  the  October  2, 1996,  rule  relied 
on  statistics  from  1985  dirou^  1995 
because  1996  crop  year  statistics  were 
not  available.  When  1996  statistics  are 
added  to  the  averages,  the  final  averages 
change  because  the  domestic  1996  crop 
statistics  are  considerably  lower  in 
terms  of  production,  and  fresh 
utilization.  For  example,  production 
from  1985  to  1995  increased  an  average 
of  119  percent  However,  when  adding 
1996  production,  the  average  from  1985 
to  1996  shows  an  average  increase  of 
only  75  percent  Therefore,  adding  the 
1996  statistics  to  the  averages  provided 
in  the  October  2  proposed  rule  changes  ^ 
the  statistical  averages,  in  some  cases 
considerably,  making  the  statistics  for 
production  and  fresh  utilization  lower 
than  previously  indicated. 

This  rule  provides  the  procedures 
under  which  kiwifiuit  producers  and 
importers  may  vote  on  whether  they 
want  the  kiw&uit  research  and 


promotion  program  to  be  implemented. 
Kiwifruit  producers  of  500  pounds  or 
more  and  importers  of  10,000  pounds  or 
more  annually  can  vote  in  the 
referendum.  Thoe  are  approximately 
700  eligible  votera. 

The  Department  will  keep  all  diese 
individuals  informed  throughout  the 
program  implementation  and 
refnendum  process  to  ensure  that  they 
are  aware  of  and  are  able  to  participate 
in  the  program  implementation  process. 
In  additicm,  trade  associations  and 
related  industry  media  will  receive 
news  releeses  and  other  information 
regarding  the  implementation  and 
referendum  process. 

Thoe  is  a  fsderal  mariceting  order 
program  and  a  Califrania  state  program 
for  kiwifruit  The  marketing  order 
regulations  for  grade,  size,  maturity,  and 
containers  are  designed  to  assure 
consumers  of  consistmtly  good  quality 
California  kiwifruit  The  mariaeting 
order  and  its  regulations  allow  small 
fomms  to  compete  eSsctively  in  an 
increasingly  competitive  maricetplace. 
The  California  Kiwifruit  Commission 
(CKC)  administers  the  California  state 
program  fat  kiwifruit  The  CKC  is 
composed  of  kiwifruit  producen, 
packan,  and  handlen. 

In  1996-97  it  is  estimated  that 
producers  would  pay  $1.15  million  in 
assessments  at  a  rate  of  17  cents  per 
kiwifruit  tray  or  tray  equivalent 
Handlers  collect  the  assessments  and 
remit  the  money  to  the  CKC. 

Voting  in  the  refiarendtun  is  optional. 
However,  if  producen  and  importers 
choose  to  vote,  the  burden  of  voting  will 
be  oBset  by  the  benefits  of  having  ^ 
opportunity  to  vote  on  whether  they 
want  the  program  or  not 

The  Department  considered  requiring 
eligible  votere  to  vote  in  person  at 
various  Department  offices  across  the 
country.  However,  conducting  the 
referendum  from  one  central  location  by 
mail  ballot  is  more  cost  effective  for  this 
program.  Also,  the  Department  will 
provide  easy  access  to  information  for 
potential  voten  through  a  toll  free 
telephone  line. 

P^ierworic  Reduction  Act 

La  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  [5  CFR  Part  1320]  which 
implements  the  Paperwork  Reduction 
Act  of  1995  [44  U.S.C.  Chapter  35],  the 
referendum  ballot  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  and  has  been  assigned  OMB 
number  0581-0093. 

Title:  National  Reseerch,  Promotion, 
and  Consumer  Information  Programs. 

OJMB  Number:  0581-0093. 


Exjmation  Date  of  Approval:  Octobw 
31, 1997. 

Type  of  Request:  Revision  of  a 
ciurendy  approved  information 
collection  for  research  and  promotion 
proerams. 

Aostract:  The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act 

The  burden  associated  with  the  ballot 
is  as  follows: 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  hours  per 
response  for  each  producer  and 
importer. 

Respondents:  Producers  and 
importsrs. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  6  yean  (.16). 

Estimated  Total  Aimual  Burden  am 
Respondents:  29  houn. 

No  comments  were  received 
concerning  the  collection  of 
information,  the  accuracy  of  the 
estimated  burden,  or  ways  to  enhance  or 
minimize  the  collection  of  information. 

BackgrouBd 

The  Act  authorizes  the  Secretary  to 
establish  a  national  Idwifruit  research, 
promotion,  and  consumer  information' 
program.  The  program  would  be  funded 
by  an  assessmmt  levied  on  producos 
and  importen  not  to  exceed  10  cents  per 
7-pound  tray  of  kiwifruit  Producos 
who  produce  less  than  500  pounds 
annually,  importen  who  import  less 
than  10,000  pounds  anniially,  and 
kiwifruit  sold  direcUy  to  a  consumer  by 
a  producer  for  a  purpose  other  than 
resale  and  domestic  and  imported 
kiwifruit  for  processing  are  exempt  from 
assessments. 

Assessments  would  be  used  to  pay 
for  research,  promotion,  and  consimier 
information;  administration, 
maintenance,  and  functioning  of  the 
Board;  and  expenses  inciured  by  the 
Secretary  in  implementing  and 
administoing  the  Order,  including 
referendum  costs.  

Section  561  of  the  Act  (7  CFR  part 
7470]  requires  that  a  referendum  be 
conducted  among  eligible  producen 
and  importen  of  kiwifruit  to  determine 
whether  they  fevor  implementation  of 
the  Order,  llie  Order  shall  become 
effective  if  it  is  approved  by  a  majority 
of  producen  and  importen  voting  in  the 
refarendiun  and  the  producen  and 
importen  fevering  approval  produce 
and  import  more  than  SO  percent  of  the 
total  volume  of  kiwifruit  produced  and 
imported  by  persons  voting  in  the 
referendum. 
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A  proposed  rule  containing  the 
proposed  Order  was  published  in  the 
October  2, 1996.  issue  of  the  Federal 
RegistBr  (61  FR  51378).  A  proposal 
containing  that  proposed  order  that  will 
be  subject  to  referendum  is  being 
publislied  separately  in  this  issue  of  the 
Federal  Kagister. 

This  final  rule  provides  the 
procedures  under  which  kiwifruit 
producers  and  importers  may  vote  on 
whether  they  want  the  kiwifruit 
research  and  promotion  program  to  be 
implemented.  Kiwifruit  producers  of 
500  pounds  or  more  and  importers  of 
10,000  pounds  or  more  annually  can 
vote  in  the  referendum.  There  are 
apmoximately  700  eligible  voters. 

This  final  rule  will  add  a  new  subpart 
which  establishes  procedures  to  be  used 
in  the  referendum.  This  subpart  covers 
definiticHU.  voting,  instructions,  use  of 
subagentst  ballots,  the  refsrendum 
report,  and  confidentiality  of 
information. 

A  proposed  rule  with  a  request  for 
comments  on  the  referendum 
procedures  was  published  in  the 
October  2. 1996,  issue  of  the  Federal  ■ 
■•gistar  [61  FR  51391).  No  comments 
were  received  on  the  proposal. 

However,  commento  were  received  on 
the  proposed  Order  regarding  the 
definition  of  kiMrifruiL  The  commenters 
expressed  that  some  individuals  may  be 
producers  of  "hardy  kiwifruit,"  a 
diffsrent  species  of  Uwifttiit,  known  as 
Actinidia  arguta.  Other  names  for  this    ' 
species  (hardy  kiwifruit)  are  baby 
kiwifruit,  kiwifruit  grape,  and 
kiwibeiry.  There  are  no  official  statistics 
on  this  commodity  because  it  is  such  a 
small  and  new  crop.  According  to 
comments  received  on  the  proposed 
Order  this  species  is  grown  in 
California,  Oregon,  Pennsylvania, 
Washington.  Virginia,  and  British 
Columbia.  The  production  in  Virginia 
and  Pennsylvania  is  not  commercially 
marketed.  Oregon  production  on  5  acres 
was  a  total  of  216,000  pounds  over  the 
last  3  years.  It  takes  3  to  5  years  to 
harvest  the  first  crop.  The  hardy 
kiwifruit  is  hand-harvested  and  packed 
in  6-ounce  berry  baskets  like 
raspberries.  The  harvesting,  storage, 
handling,  consumer  recognition,  and 
marketing  of  this  species  is  completely 
different  from  the  most  common  fuzzy 
kiwifruit  or  Actinidia  deliciosa. 
Accordingly,  we  changed  the  definition 
of  kiwifruit  in  the  proposed  order  to 
mean  all  varieties  of  ^sh  kiwifruit 
classified  imder  the  species  Actinidia 
deliciosa  or  the  genus  Actinidia.  That 
definition  of  kiwifruit  is  added  in  this 
rule  as  weU.  All  references  to 
"kiwifruit"  in  this  document,  therefore, 
mean  the  Actinidia  deliciosa  species. 


Accordingly,  no  changes  to  the  text  of 
the  regulation  as  proposed  are  made  in 
this  final  rule,  except  for  the  addition  of 
the  definition  of  kiwifruit  that  appears 
in  the  proposed  order.  After 
consideration  of  all  relevant  material 
presented,  it  is  found  that  this  final  rule 
effectuates  the  declared  policy  of  the 
Act 

List  of  Sabjwrts  in  7  CFK  Pari  1214 

Administrative  practice  and  ^ 
procedure.  Advertising,  Consumer 
infonnation.  Marketing  agreements, 
Kivrifruit,  Promotion,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
precunble.  Tide  7,  chapter  XI  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  Part  1214  is  added  to  read  as 
follows: 

PART  1214-KIWIFRUIT  RESEARCH. 
PROMOTION,  AND  CONSUMER      ' 
INFORMATION  ORDER 


w  Connection  WMi  ttio  Klwllniit 


Sec 

1214.200 

Genanl. 

1214.201 

Definitions. 

1214.202 

Voting. 

1214.203 

Instructions. 

1214.204 

Subagents. 

1214.205 

BaUota. 

1214.200 

ReiBrandum  report 

1214.207 

Conftfiiintial  information 

Airtkori 

tr-  7  U.S.C  7401-7473. 

Subpart  C—Proooduro  for  tlw  Conduct 
of  Rofofondo  in  Connoctlon  WHh  tho 
Khotfruit  Roaoarch,  Promotion,  and 
Conauroor  information  Ordor 


11214.200 

A  referendum  to  determine  whether 
eligible  producers  and  importers  fevor 
the  isstiance  of  a  proposed  Kiwifruit 
Research,  Promotion,  and  Consumer 
Information  Order  shall  be  conducted  in 
accordance  with  this  subpart. 

11214^01    IMMtions. 

Unless  otherwise  defined  in  this 
section,  the  definition  of  terms  used  in 
this  subpart  shall  have  the  same 
meaning  as  the  definitions  in  the  Order. 

(a)  Administrator  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  with  power  to 
redelegate,  or  any  officer  or  employee  of 
the  Department  to  whom  authority  Han 
been  delegated  or  may  hereafter  be 
delegated  to  act  in  the  Administrator's 
stead. 


(b)  Order  means  the  Kiwifruit 
Research,  Promotion,  and  Consumer 
Information  Order. 

(c)  Referendum  agent  or  agent  means 
the  individual  or  individuals  designated 
by  the  Secretary  to  conduct  the 
referendum. 

(d)  Repreaentative  period  means  the 
period  designated  by  the  Secretary. 

(e)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative,  or 
any  other  legal  entity.  For  the  purpose 
of  this  definition,  the  term 
"partnership"  includes,  but  is  not 
limited  to: 

(1)  A  husband  and  wife  \^o  has  tide 
to,  or  leasehold  interest  in,  kiwifruit 
production  fecilities  and  equipment  as 
tenants  in  common,  )oint  tenants, 
tenants  by  the  entirety,  or,  under 
community  property  laws,  as 
community  property,  and 

(2)  SoHadled  "Joint  ventiires," 
wherein  one  or  more  parties  to  the 
agreement,  informal  or  otherwise, 
contributed  capital  and  others 
contributed  labor,  management, 
equipment  or  other  services,  or  any 
variation  of  such  contributions  by  two 
or  more  parties  so  that  it  restdts  in  the 
production  or  importation  of  kiwifruit 
and  the  authority  to  transfer  tide  to  the 
kiwifruit  so  produced  or  imported. 

(f)  Eligible  producer  means  any 
person  or  entity  defined  as  a  producer 
who  produced  500  pounds  or  more  of 
kiwifruit  during  the  reprosentativo   , 
period  and  who: 

(1)  Owns  or  shares  in  the  ownership 
of  kiwifruit  production  fecilities  and 
equipment  resulting  in  the  ownership  of 
the  kiwrifruit  produced; 

(2)  Rents  kiwifr\iit  production 
fecilities  and  equipment  resulting  in  the 
ownership  of  all  or  a  portion  of  the 
kiwifruit  produced; 

(3)  Owns  kiwifrmt  production 
fecilities  and  equipment  but  does  not 
manage  them  and,  as  compensation, 
obtains  the  ownership  of  a  portion  of 
the  kiwifruit  produceid;  or 

(4)  Is  a  party  in  a  landlord-tenant 
relationship  or  a  divided  ownership 
arrangement  involving  totally 
independent  entities  cooperating  only  to 
produce  kiwifruit  who  share  the  risk  of 
loss  and  receive  a  share  of  the  kiwifruit 
produced.  No  other  acquisition  of  legal 
tide  to  kiwifruit  shall  be  deemed  to 
result  in  persons  becoming  eligible 
producers. 

(g)  Eligible  importer  meenB  any  person 
or  entity  defined  as  cm  importer  who 
imported  10,000  pounds  or  more  during 
the  representative  period.  Importation 
occurs  when  commodities  originating 
outside  the  United  States  are  entoed  or 
withdrawn  from  the  U.S.  Customs 
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Service  for  consiunption  in  the  United 
States.  Included  are  persons  who  hold 
tide  to  foreign-produced  kiwifruit 
immediately  upon  release  by  the  U.S. 
Customs  Service,  as  well  as  any  pmsons 
who  act  on  behalf  of  others,  as  agents  or 
broker,  to  secure  the  release  of  kiwifruit 
from  the  U.S.  Customs  Service  when 
such  kiwifruit  are  entered  or  withdrawn 
for  consumption  in  the  United  States, 
(h)  Kiwifruit  means  all  varieties  of 
beah  kiwifruit  classified  under  the 
species  Actinidia  deliciosa  or  the  genus 
Actinidia,  whose  fruit  is  a  large  berry, 
oval  in  shape,  with  a  brown  skin 
covered  in  hairs,  which  are  grown  in  or 
imported  into  the  United  States. 

11214.202    Vollno. 

(a)  Each  person  who  is  an  eligible 
producer  or  importer,  as  defined  in  this 
subpart,  at  the  time  of  the  referendum 
and  during  the  representative  period. 
jthall  be  entided  to  cast  only  one  ballot 
in  the  referendum.  However,  each 
producer  in  a  landlord-tenant 
relationship  or  a  divided  ownership 
arrangement  involving  totally 
independent  entities  cooperating  only  to 
produce  kiwifruit,  in  which  more  than 
one  of  die  parties  is  a  producer,  shall  be 
entided  to  cast  one  ballot  in  the 
referendum  covering  only  such 
producer's  share  of  the  ownwship. 

(b)  Proxy  voting  is  not  authorized,  but 
an  officer  or  employee  of  an  eligible 
corporate  producer  or  importer,  or  an 
administrator,  executor,  or  trustee  of  an 
eligible  producing  or  importing  entity 
may  cast  a  ballot  on  behalf  of  such 
producer  or  importer  entity.  Any 
individual  so  voting  in  a  referendum 
shall  certify  that  such  individual  is  an 
officer  or  employee  of  the  eligible 
producer  or  importer,  or  an 
administrator,  executor,  or  trustee  of  an 
eligible  producing  or  importing  entity, 
and  that  such  individual  has  the 
authority  to  take  such  action.  Upon 
request  of  the  referendum  agent,  the 
individual  shall  submit  adequate 
evidence  of  such  authority. 

(c)  All  ballots  are  to  be  cast  by  mail. 


11214.203    Inotnicllono. 

The  referendum  agent  shall  conduct 
the  referendum,  in  the  manner  provided 
in  this  subpart  under  the  supervision  of 
the  Admiiustrator.  The  Administrator 
may  prescribe  additional  instructions, 
not  inconsistent  with  the  provisions  of 
this  section,  to  govern  the  procedure  to 
be  followed  by  the  referendum  agent 
Such  agent  shalL 

(a)  Determine  the  time  of 
commencement  and  termination  of  the 
period  during  which  ballots  may  be 
cast 

(b)  Provide  ballots  and  related 
material  to  be  used  in  the  referendum. 
Ballot  material  shall  provide  for 
recording  essential  information 
jprliiHing  that  needed  for  ascertaining: 

(1)  Whether  the  person  voting,  or  on 
whose  behalf  the  vote  is  cast,  is  an 
eligible  voter 

(2)  The  total  volume  of  kiwifruit 
produced  by  the  voting  producer  during 
the  representative  period;  and 

(3)  The  total  volume  of  kiwifruit 
imported  by  the  voting  importn  during 
the  representative  period. 

(c)  Give  reasonable  advance  public 
notice  of  the  referendum: 

(1)  By  utilizing  available  media  or 
pid>lic  information  sotuces,  without 
incurring  advertising  expense,  to 
publicize  the  dates,  places,  method  of 
voting,  eligibility  requirements,  and 
other  pwtinent  information.  Such 
sources  of  publicity  may  include,  but    - 
are  not  limited  to,  print  and  radio;  and 

(2)  By  such  other  means  as  the  agent 
may  deem  advisable. 

(d)  Mail  to  eligible  producers  and 
importers,  whose  names  and  addresses 
are  known  to  the  referendum  agent,  the 
instructions  on  voting,  a  ballot,  and  a 
summary  of  the  terms  and  conditions  of 
the  proposed  Order.  No  person  who 
rlnimii  to  bo  eligible  to  vote  shall  be 
refused  a  ballot. 

(e)  At  the  end  of  the  voting  period, 
collect,  open,  nvunber,  and  review  the 
ballots  and  tabidate  the  results  in 
presence  of  an  agent  of  the  Office  of 
Inspector  General. 


(f)  Prepare  a  report  on  the  referendum. 

(g)  Announce  the  results  to  the  public 

§1214.204    SuiMgonlo.  ^ 

The  referendimi  agent  may  appcrint 
any  individiial  or  individuals  deemed 
necessary  or  desirable  to  assist  the  agent 
in  performing  such  agent's  functions  in 
this  subpart  Each  individual  so 
appointed  may  be  authorized  by  the 
agent  to  perform  any  or  all  of  the 
functions  which,  in  the  absence  of  such 
appointment,  shall  be  performed  by  the 
agent 

11214.206    BoMa. 

The  referendimi  agent  and  subagents 
shall  accept  all  ballots  cast;  but  should 
they,  or  any  of  them,  deem  that  a  ballot 
should  be  challenged  for  any  reason,  the 
agent  or  subagent  shall  endorse  above 
their  signature,  on  the  ballot  a 
statement  to  the  effect  that  such  ballot 
was  challenged,  by  whom  challenged, 
the  reasons  therefore,  the  results  of  any 
investigations  made  with  respect 
thereto,  and  the  disposition  thereot 
Ballots  invalid  under  this  subpart  shall 
not  be  counted. 


§1214206 

Except  as  otherwrise  directed,  the 
referendum  agent  shall  prepare  and 
submit  to  the  Administrator  a  report  on 
residts  of  the  referendum,  the  manner  in 
which  it  was  conducted,  the  extent  and 
irinH  of  public  notice  given,  and  other 
information  pertinent  to  analysis  of  the 
referendum  and  its  results. 

§1214^07   Confktanltol  kilmniallon. 

Tbe  ballots  and  other  information  or 
reports  that  reveal,  or  tend  to  reveal,  the 
vote  of  any  person  covered  under  the 
Act  and  the  voting  list  shall  be  held 
confidential  and  shall  not  be  disclosed. 

Dated:  Odobn  8, 1997. 

Deputy  Administnitor,  FruH  and  Vegetable 

Proffoms. 

(FR  Doc.  97-27323  Filed  10-16-07;  8:45  ami 
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OBRMTMEKT  OF  AQRICULTURE 

A9rtcii«tural  MartoUng  8wv«c« 
7CFR  Part  1214 

CFV-4»-706-PR2I 

Propoaad  Klwttruit  Raaaarch, 
Promotion,  and  Conaumar  Information 
Order 

SOBtCV:  Agrioiltural  Marlcetinfi  Service. 

USDA. 

ACTION:  Proposed  rule. 
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f:  This  proposed  rule  would 
establish  an  industiy-funded  research, 
promotion,  and  consumer  information 
program  for  fresh  kiwifruit.  Under  the 
proposed  Kiwifruit  Research. 
Promotion,  and  Consumer  Information 
Order  (Order),  producers  and  importers 
Mfould  pay  an  assessment  not  to  exceed 
10  cents  per  7-pound  tray  of  kiwifruit  to 
the  laoposed  National  Kiwifruit  Board 
(Boerd).  Gimposed  of  producers  and 
importers  or  exporters,  the  Board  would 
use  the  assessments  collected  to 
conduct  a  generic  program  of  research, 
promotion,  and  consumer  information 
to  maintain,  expand,  and  develop 
markets  for  kiwifruit 
DATES:  A  referendum  order  establishing 
the  voting  period  for  the  referendum 
and  the  representative  period  for  voter 
eUgibility  will  be  published  at  a  later 
date  in  the  Federal  Kegiater. 
ron  FURTMER  eronMATiON  contact: 
Sonia  N.  Jimenez,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Division,  AMS.  USDA.  STOP  Code 
0244, 1400  Independence  Ave.  SW. 
Washington,  DC  20250-0244,  fax  (202) 
205-2800.  telephone  (202)  720-9916  or 
(1X888)  720-9917. 
aUPWEMCHTARY  MFOfMATNM:  This 
jnoposed  Order  is  issued  under  the 
National  Kiwifruit  Research.  Promotion, 
and  Consumer  Information  Act.  Subtitle 
V  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
(Pub.  L.  104-127],  enacted  April  4. 
1996.  hereinafter  referred  to  as  the  Act 

faecutive  Orderl298a 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
PBtroective  effect  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  558  of  the  Act  (7  U.S.C.  7467), 
after  an  Order  is  implemented,  a  person 
subject  to  the  Order  may  file  a  petition 


with  the  Secretary  stating  that  the  Order 
or  any  provision  of  the  Order,  or  any 
obligation  imposed  in  connection  with 
the  Order,  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
Order  or  an  exemption  from  the  Order. 
The  petitioner  is  afforded  the 
opportiinity  for  a  hearing  on  the 
petition.  Aftw  such  hearing,  the 
Secretary  will  make  a  ruling  on  the 
petition.  The  Act  provides  that  the 
district  courts  of  the  United  States  in 
any  district  in  which  a  person  who  is  a 
petitioner  resides  or  carries  on  business 
are  vested  with  jurisdiction  to  review 
the  Secretary's  ruling  on  the  petition,  if 
a  complaint  for  that  purpose  is  filed 
%vithin  20  days  after  the  date  of  the  entry 
of  the  ruling. 


Executive  Order  12886  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  not 
significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget 

In  accordance  withue  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.].  the 
Agency  has  examined  the  impact  of  the 
proposed  rule  on  small  entities. 

the  kiwifruit  industry  initiated  this 

!>rogram  by  asking  the  U.S.  Congress 
Congress)  to  pass  legislation  to  create  a 
generic  program  of  promotion  and 
research  for  kiwifruit  Congress  found 
that  this  program  is  vital  to  the  welfare 
of  kiwifruit  producers  and  other  persons 
concerned  with  producing,  marketing, 
and  processing  Idwifruit 

This  program  is  intended  to:  develop 
and  finance  an  efiiective  and 
coordinated  program  of  research, 
promotion,  and  consumer  information 
regarding  kiwifruit;  strengthen  the 
position  of  the  kiwifruit  industry  in 
domestic  and  foreign  markets  and 
maintain,  develop,  and  expand  markets 
for  kiwifruit;  and  to  treat  domestically 
produced  kiwifruit  and  imported 
kiwifruit  equitably. 

The  industry  support  for  the  program 
will  be  determined  during  the 
referendum  to  be  conducted  by  the 
Department.  Dates  for  the  referendum 
wiU  be  announced  by  the  Secretary  no 
later  than  60  days  before  the 
referendum. 

This  program  was  initiated  by 
indiistry.  industry  must  approve  the 
program  in  a  referendimi  in  advance  of 
its  implementation,  and  industry 
members  would  serve  on  the  promotion 
board  that  would  administer  the 
program  under  the  Department's 
supervision.  In  addition,  any  person 
subject  to  the  program  may  file  with  the 
Secretary  a  petition  stating  that  the 
orda  or  any  provision  is  not  in 


accordance  with  law  and  requesting  a 
modification  of  the  order  or  an 
exemption  from  the  order. 
Administrative  proceedings  were 
discussed  earlier  in  this  proposed  rule. 

In  this  program,  handlers  would  be 
required  to  collect  assessments  from 
producers,  file  reports,  and  submit 
assessments  to  the  promotion  bocud. 
Importers  would  be  required  to  remit  to 
the  promotion  board  assessments  not 
collected  by  the  U.S.  Customs  Service 
(Customs)  and  to  file  reports  with  the 
promotion  board.  In  addition,  exempt 
producers  and  importers  would  be 
required  to  file  an  exemption 
application.  While  the  proposed  Order 
would  impose  certain  recordkeeping 
requirements  on  handlers  and 
importers,  information  required  under 
the  proposed  Order  could  be  compiled 
from  records  ciurenUy  maintained.  The 
forms  reqiure  the  minimum  information 
necessary  to  effectively  carry  out  the 
requirements  of  the  program,  and  their 
use  is  necessary  to  fulfill  the  intent  of 
the  Act.  The  estimated  cost  in  providing 
information  to  the 'promotion  board  by 
the  760  respondents  would  be  S7,842.50 
or  $10.32  per  respondent  per  year. 
The  Department  would  oversee 
program  operations  and.  if  the  program 
is  implemented,  every  6  yean  would 
conduct  a  referendum  to  determine 
whether  the  kiwifruit  industry  supports 
continuation  of  the  program. 

There  are  approximately  650 
producers,  45  importers,  and  65 
handlers  of  kiwifruit  that  would  be 
covered  by  the  program.  Small 
agricidtural  service  firms,  which  would 
include  the  handlere  and  importers  who 
would  be  covered  under  the  Order,  have 
been  defined  by  the  Small  Business 
Administiration  (SBA)  (13  CFR  121.601) 
as  those  whose  annual  receipts  are  less 
than  $5  million  and  small  agricultural 
producen,  those  who  would  be  required 
to  pay  assessments,  as  those  having 
annual  receipts  of  $500,000.  Only  one 
handler  has  been  identified  to  have  $5 
million  or  more  in  animal  sales.  In 
addition,  there  are  10  producers  at  or 
over  the  $500,000  annual  sales  receipts 
threshold.  Accordingly,  the  majority  of 
handlers  and  producers  may  be 
classified  as  small  entities.  While  the 
Department  does  not  have  specific 
information  regarding  the  size  of 
importers,  it  may  be  concluded  that  the 
majority  of  importers  may  be  classified 
as  snudl  entities. 

The  Department  is  aware  of  producen 
in  California,  Oregon,  Pennsylvania,  and 
South  Carolina,  and  importen  that 
import  kiwifruit  bom  Chile,  New 
Zealand,  and  Italy.  The  Department 
believes  that  these  individuals  would 
include  a  majority  of  the  producen  and 


importen  that  would  be  covered  under 
the  program.  The  Department  is  also 
aware  tbat  some  individuals  may  be 
producen  of  "hardy  kiwifruit,"  a 
difisrent  species  of  kiwifruit,  known  as 
Actinidia  arguta,  which  would  not  be 
covered  under  the  proposed  program. 
However,  the  Department  does  not  have 
specific  information  regarding  how 
many  individuals  produce  only  the 
"hardy  Idwi"  venus  the  "fuzzy"  most 
common  kiwifruit  species,  known  as 
Actinidia  delidosa.  Therefore,  the  total 
niunber  of  producen  believed  to  be 
covered  by  the  i»ogram  is  the  same  as 
in  the  first  proposed  rule. 

Other  names  for  the  species  Actinidia 
arguta  (hardy  kiwifruit)  are  baby 
kiwifruit,  Idwifruit  grape,  and 
kiwiberry.  There  are  no  official  statistics 
on  this  commodity  because  it  is  such  a 
small  and  new  crop.  According  to 
comments  received,  this  species  is 
grown  in  California,  Or^on. 
Pennsylvania.  Washington.  Virginia, 
and  British  Columbia.  The  production 
in  Virginia  and  Pennsylvania  is  not 
commercially  marketed.  Oregon 
production  on  5  acres  was  a  total  of 
216.000  pounds  over  the  last  3  yean.  It 
takes  3  to  5  yean  to  harvest  the  fint 
crop.  The  hardy  kiwifruit  is  hand- 
harvested  and  packed  in  6-ounce  berry 
baskets  like  raspberries.  The  harvesting, 
storage,  handling,  consumer 
recognition,  and  marketing  of  this 
species  is  completely  different  from  the 
most  common  fuzzy  kiwifruit  or 
Actinidia  deliciosa.  All  references  to 
"kiwifruit"  in  this  document,  therefore, 
mean  the  Actinidia  deliciosa  species. 

California  is  the  source  for  practically 
all  (99.7%)  of  the  kiwifruit  produced  in 
the  United  States.  The  California 
kiwifruit  industry  consists  of 
approximately  600  producen  and  65 
handlen.  Production  rose  by  75  percent 
between  1984  and  1996,  increasing  from 
18  thousand  tons  to  31.5  thous€md  tons. 
In  the  period  from  1984  through  1996, 
the  value  of  production  fell  l^  26 
percent 

Most  U.S.  kiwifruit  is  utilized  fresh. 
Fresh  utilization  increased  by  123 
percent  between  1984  and  1996, 
growing  from  11.7  thousand  tons  to  26.1 
thousand  tons.  The  seeson  average  price 
during  1984  through  1996  fell  by  53 
percent,  declining  from  $1,070  per  ton 
to  $502  per  ton.  Reports  accounted  for 
about  30  percent  of  U.S.  fresh  utilization 
during  that  period. 

Between  1992  and  1996,  the  average 
annual  production  per  producer, 
including  kiwifruit  for  processing,  was 
99  tons  or  28,286  7-pound  trays  of 
kiwifruit  The  average  price  was  $406 
per  ton,  giving  an  average  return  of 
about  $40,000  per  producer  per  year.  A 


typical  tray  price  during  this  period  was 
$1.42  per  tray,  and  the  average  amount 
shipped  per  handler  was  about  148,276 
trays,  yielding  an  average  anraial 
revenue  per  handl«^  of  $210,552.  U^. 
importen  handled  an  average  of  184,857 
trays  per  year  per  importer.  Duringthis 
period,  the  average  value  oftotal 
imports  pw  year  was  $18.3  million 
(io.b.  country  of  origin).  The  majority  of 
kiwifruit  came  from  CSdle.  with  the 
remaining  ouning  from  New  Zealand 
and  Italy.  In  1996,  imports  totaled  87.9 
million  pounds,  up  5  percent  from  1995. 
The  value  of  imports  in  1996  was  $26.5 
million. 

The  proposed  r\de  published  in  the 
Federal  Register  on  October  2, 1996. 
|HOvided  statistics  on  {woduction.  value 
of  production,  fresh  utilization,  avnage 
price,  average  return  pw  producw, 
average  annual  revenue  per  handler, 
and  other  relied  statistics  that  are 
different  from  the  statistics  provided  in 
this  rule.  These  changes  are  due  to  the 
fact  that  the  October  2, 1996.  rule  relied 
on  statistics  from  1985  through  1995 
because  1996  crop  year  statistics  were 
not  available.  When  1996  statistics  are 
added  to  the  averages,  the  final  averages 
change  because  the  domestic  1996  crop 
statistics  are  considerably  lower  in 
terms  of  production,  and  fresh 
utilization.  For  example,  production 
from  1985  to  1995  increased  an  average 
of  119  percent.  However,  when  adding 
1996  production,  the  average  from  1985 
to  1996  shows  an  average  increase  of 
only  75  percent  Therefore,  adding  the 
1996  statistics  to  the  averages  provided 
in  the  October  2  proposed  rule  changes 
the  statistical  averages,  in  some  cases 
considerably,  making  the  statistics  for 
production  and  fresh  utilization  lower 
than  previously  indicated. 

The  proposed  kiwifruit  Order  would 
authorize  assessment  fees  on  producen 
(to  be  collected  by  fint  handlen)  and  on 
importen  (collected  by  the  U.S. 
Customs  Service)  of  up  to  10  cents  per 
7-poimd  tray.  The  Board,  which  will  be 
composed  of  kiwifruit  producen, 
importen.  and,  possibly,  exporten, 
must  recommend  the  assessment  rate, 
which  is  subject  to  ovenight  by  the 
Secretary,  as  are  the  other  rules  and 
regulations.  At  the  maximum  rate  of 
assessment,  the  promotion  board  would 
collect  $2.1  million  to  administer  the 
program.  Assessments  on  domestic 
production  are  expected  to  represent  45 
percent  of  the  income  tmder  the 
program. 

'Tae  effect  of  the  assessments  will 
depend  on  the  actual  rate  recommended 
by  the  Board.  At  the  maximum  rate,  it 
is  expected  that  the  efiisct  on  producen 
would  be  approximately  8  percent  of 
their  average  return.  However,  the  Order 


would  exempt  producen  of  less  than 
500  pounds  of  kivrifruit  a  year, 
importen  oi  less  than  10,000  poimds  a 
year,  and  kiwifruit  sold  for  processing 
and  sold  directly  to  consumers. 
Furthmmore,  under  the  proposed 
program,  the  promotion  bond  coiild 
authorize  different  reporting  schedules 
based  on  diffsrent  marketing  practices. 
This  could  be  of  benefit  specially  to 
small  businesses  for  whom  a  less 
frequoit  reporting  period  would 
riimintah  ^  reporting  burden. 

The  Department  would  keep  all  of 
these  individuals  informed  throughout 
the  i»ogram  implementation  and 
referendum  process  to  ensure  that  they    ^ 
are  aware  of  and  are  able  to  participats 
in  the  implem«itetion  process.  In 
addition,  trade  associations  and  related 
industry  media  would  receive  news 
releases  and  other  information  regarding 
the  implementation  and  referendum 
[uocess.  Furthermore,  all  the 
infonnatioD  would  be  available  duou^ 
e-mail. 

If  the  program  is  implemented,  the 
prcnnotion  board  would  develop 
guidriines  for  compliance  with  the 
program. 

In  addition,  the  kiwifruit  indtistry 
would  nominate  individuals  to  serve  as 
memben  of  the  promotion  board.  These 
individuals  woiUd  recommend  the 
assessment  rate,  programs  and  projects, 
a  budget,  and  any  other  rules  and 
regulations  that  might  be  necessary  for 
the  administration  of  the  program.  The 
Department  would  ensure  that  tha 
nominees  represent  the  kiwifruit 
industry  as  specified  in  the  Act 

There  is  a  tederal  marketing  ordw 
program  for  kiwifruit  in  California 
which  is  administered  by  the  Kiwifruit 
Administrative  Committee  (KAC),  under 
the  Department's  supervision.  KAC  is 
composed  of  California  producen.  The 
marketing  order  regulations  for  grade, 
size,  mattirity,  and  containen  are 
designed  to  assure  consimien  of 
consistently  good  quality  California 
kiwifruit.  The  marketing  order  and  its 
regulations  allow  small  farmen  to 
compete  effectively  in  an  increasingly 
competitive  marketplace.  Under  the 
marketing  order,  handlers  are  required 
to  submit  information  pertaining  to  and 
pay  assessments  on  kiwifruit  shipments. 
The  assessment  rate  recommended  by 
the  KAC  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  kiwifruit  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  esteblished  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
KAC's  expected  expenses.  The  1996-97 
assessment  rate  was  set  at  1.75  cei^ts  per 
tray  or  tray  equivalent  of  kiwifruit  The 
1995-96  rate  of  assessment  was  1.5  cent 
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per  tray  or  tray  equivalent  of  kiwifruit 
Each  handler  pays  an  average  of  S2,000 
per  year  in  aMessments.  The  estimated 
reporting  burden  per  year  on  inditridual 
handlers  is  estinuted  at  4.2  hours  or 
$42.00  per  handler  under  the  nuu-keting 
order. 

The  California  Kiwifruit  Commission 
(CKC)  administers  a  California  state 
program  for  kiwifruit.  The  CKC  is 
composed  of  kiwifruit  producers, 
packiars,  and  handlers,  fai  1995-96 
producers  paid  $1.4  million  in 
aMaasments  at  a  rate  of  1 7  cents  per  tray 
or  tray  equivalent  In  1996-97  it  is 
estimated  that  producers  would  pay 
$1.15  million  in  assessments  at  a  rate  of 
17  cents  per  tray  or  tray  equivalent 
Handlers  collect  the  assessments  and 
remit  them  to  the  CKC. 

The  collection  of  information  required 
uodw  the  proposed  order  for  the 
research  and  promotion  program  wooM 
be  similar  to  die  marketing  order    ■*■- 
program.  However,  the  KAC  and  dar  "^  *  " 
promotion  board  would  keep  their 
infoimation  separate  to  onnply  with 
confidentiality  requirements  under  the 
programs.  Furthermore,  using  the  saoM 
source  of  information  would  reduce  the 
burdea  oo  {woducers  and  handlers  of  all 


In  the  pest,  the  CKC  participated  in  a 
fdlUntaiv  promotional  program  with 
CSiIlaan  idwUhm  growers  to  jointly 
adveftlae  bwifruit  in  the  United  States. 
Tliis  program,  however,  does  not 
provide  enough  resources  to  be  as 
efhctlve  as  a  national  generic  program 
could  be.  In  addition,  other  importing 
oountxies  and  private  companies  spend 
considerable  amounts  of  resources  in 
kiwifruit  advertising.  The  purpoae  of 
this  proposed  program  is  not  to  rsetrict 
the  individual  promotions  but  to  add  a 
ganaric  promotion  program  for  kiwifruit 
when  industry  segments  pull  together 
raaources  fat  the  benefit  of  the  whole 
industry. 

The  absence  of  a  generic  program  for 
kiwifruit  may  have  a  negative  impact  oo 
the  industry  becaiise  other  commodity 
groups.  sp«Ndfically  for  competii^  fruits, 
conduct  promotion  activities  to 
maintain  and  expand  their  mackata.  The 
kiwifruit  industry  would  be  at  a 
disadvantage  because  individual 
producers,  handlers,  and  importers 
would  not  be  able  to  implement  and 
finance  such  a  program  without 
cooperative  action.  In  addition. 
Agricultural  Issues  Forum,  a  group  of  15 
Calilocnia  commodity  organizations, 
conducted  a  study  in  mid-1995  and 
reported  in  early  1996  that  consumers 
strongly  support  the  concept  of  hrmera 
working  together  to  promote  their 
products,  conduct  product  raaearch. 
engage  in  consumer  education 


programs,  and  set  quality  standards  and 
inspect  products.  Consumers  said  that 
they  benefitted  from  these  activities  and 
were  more  inclined  to  buy  those 
products.  Eighty-one  percent  of  the 
farmers  siirveyed  said  that  mandated 
programs  were  either  very  important  or 
important  in  promoting  products.  The 
survey  was  conducted  among  formers, 
public  policy  leaders,  consumers, 
letailen,  and  allied  industries. 

In  order  to  conduct  the  Regulatory 
Flexibility  Anal]rsis  regarding  the 
impact  of  this  proposed  Order  on  small 
entities,  the  proposed  rule  that  was 
published  in  the  Federal  Regiatsr  on 
October  2,  1996  (61  FR  51378]  invited 
comments  concerning  the  potential 
effects  of  the  proposed  Order.  No 
comments  were  received  concerning  the 
impact  of  the  proposed  order  on  small 
entities.  However,  as  explained  eerlier 
in  this  rule,  "hardy  kiwifruit"  producoi 
^would  not  be  covered  under  the 
program  because  the  species  Actinidia 
arguki  is  considerably  different  from  the 
most  common  "fuzzy  kiwifruit"  species 
Actinidia  delicioaa.  This  would  have  a 
positive  impact  on  small  buffiMMM    «. 
since  most  of  the  producers  of  "hai^ 
kiwifruit"  are  coo«ideted  •■■IL^n.Mw.*^ 
businesaga. 

In  addition  it  is  e^spected  that  the 
proposed  prder  wQuId  be  very  beoeficial 
to  the  kiwifruit  industry,  especially 
small  businesses  who  would  not  be  able 
to  afiford  a  nationwide  comprehensive 
program  individually. 

It  is  estimated  that  these  Mft     .. 
approximately  700  kiwifruit  producers 
and  importers  that  would  be  eligible  to 
vote  in  the  referendum.  It  would  fuVa  an 
average  15  minutes  for  each  votor  to 
read  the  voting  instructions  and. 
complete  the  referendum  ballot  The 
total  burden  on  the  total  numbar>af 
voters  will  be  29 


P«|ierwotk»oducBon  Aff '''^'^ 

In  accordance  with  the  C^ce.of 
Management  and  Budget  COMB) 
regulations  (5  CFR  Part  1320i»¥hich 
implement  the  Paperwork  Rsduction 
Act  of  1995  [44  U.S.C  Chapter  35J,  tba 
information  collectioo  and 
recordkeeping  requirements  that  would 
be  impoaad  by  this  proposed  Order  wea 
approved  by  OMB  o^  Decembar  M. 
19m. 

Title:  National  Research,  Promotion, 
and  Consumer  Information  Programs. 

OMB  Number:  0581-0093,  except  for 
the  Promotion  Board  nominee 
baciEground  statement  form  which  is 
assigned  ON4B  number  0505-0001. 

^piration  Date  of  Approval:  October 
31. 1997. 

Type  of  Request:  Revision  of  a 
cuxruitly  approved  infionnation 


collection  for  research  and  promotion 
programs. 

Aogtract:  The  information  collection 
requirements  in  this  request  are 
eaaential  to  carry  out  the  intent  of  the 
Act 

While  the  proposed  Order  would 
impose  certain  recordkeeping  . 

requirements  on  handlers  and 
importers,  information  required  imder 
the  proposed  Order  could  be  compiled 
from  records  currently  maintained.  The 
proposed  Order's  provisions  have  been 
carefully  reviewed  and  every  effort  has 
been  made  to  minimize  any  unnecessary 
recordkeeping  costs  or  requirements, 
includkig  efEorts  to  utilize  information 
already  maintained  by  handlere  under 
the  federal  marketing  order  program  in 
California  and  the  CKC.  The  information 
needed  would  be  taken  from  fjimnrj^l 
reports  or  sales  receipts  already 
main  tallied. 

The  forms  require  the  minimum 
information  necessary  to  effectively 
cany  out  the  requirements  of  the 
program,  and  their  use  Is  necessary  to 
fulfill  the  intent  of  the  Act.  Such 
information  can  be  supplied  without 
fl&ta  phx»ssing  equipment  or  outside 
^  technical  expertise.  In  addition,  there 
are  no  additional  training  requirements 
for  incfividuals  filling  out  reports  and 
remittUg  assessments  to  the  promotion ' 
board.  T%e  forms  would  be  simple,  easy 
to  understand,  and  place  as  small  a 
burden  as  ptossible  on  the  person 
reouired  to  file  the  information. 

Collecting  information  monthly 
coincides  with  normal  business 
practices.  Collecting  information  less 
frequently  would  hinder  the  promotion 
board  from  effectively  carrying  out  the 
provisions  of  its  program.  Requiring 
reports  less  frequently  than  monthly 
would  impose  additional  recordkeeping 
requirements  by  requiring  information 
from  several  months  to  be  consolidated 
prior  to  fining  out  the  form  rather  t>mn 
just  copying  end-of-month  figures 
already  available  onto  the  forms.  The 
timing  and  frequency  of  collecting 
information  is  intended  to  meet  the 
needs  of  the  industry  while  minimigjng 
the  amount  of  work  necessary  to  fill  out 
the  required  reports.  In  addition,  the 
information  to  be  included  on  these 
forms  is  not  available  from  other  sources 
because  such  information  relates 
specifically  to  individual  producen, 
importers,  and  handlers  who  are  subject 
to  or  exempted  from  the  provisions  of 
the  Act.  Therefore,  there  is  no  practical 
method  for  collecting  the  required 
information  without  the  use  of  these 
forms. 

The  estimated  cost  in  providing 
information  to  the  promotion  board  by 
the  760  respondents  would  be  $7,842.50 
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or  $10.32  per  respondent.  This  total  has 
been  estimated  by  multiplying  784.25 
(total  burden  hoius  requested)  by  $10.(X) 
per  hour,  a  simi  deemed  to  be 
reasonable  should  the  respondents  be 
compensated  for  their  time. 

Iniormation  collection  requirements 
that  are  included  in  diis  proposal 
include: 

[l)A  periodic  report  by  each  handler 
who  handles  kiwifruit. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .50  houn  per 
each  handler  reporting  on  kivdfriiit 
handled. 

Respondents:  Handlere. 

Estimated  Number  of  Respondents: 
65. 

Estimated  Number  of  Responses  per 
Respondent:  12. 

Estimated  Total  Armual  Burden  on 
Respondents:  390  houn. 

(2)  A  periodic  report  by  each  importer 
who  imports  kiwifruit. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  hoiue  per 
each  importer  reporting  on  kiwifruit 
imported. 

Respondents:  Importers. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Number  of  Responses  per 
Respondent:  12. 

Estimated  Total  Annual  Burden  on 
Respondents:  135  hours. 

(3)  An  exemption  application  for 
producers  and  importers  of  kiwifruit 
producing  less  than  500  pounds  and 
importing  less  than  10,000  pounds  of 
kiwifruit  a  year  respectively,  persons 
which  sell  directly  to  consumers  or  sell 
kiwifruit  for  processing  who  will  be 
exempt  from  assessments  and  reporting 
requirements. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  houn  per 
response  for  each  exempt  producer  and 
importer. 

Respondents:  Exempt  producer^  and 
importere 

Estimated  Number  of  Respondents: 
50. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Aimual  Burden  on 
Respondents:  12.5  houn. 

(4)  A  referendum  ballot  to  be  used  to 
determine  whether  producers  and 
importers  covered  by  the  Order  favor 
implementation  or  continuance  of  the 
Order. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .26  houn  per 
response  for  eech  producer  and 
importer. 


Respondents:  Producen  and 
importen. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  6  yean  (.16). 

^timated  Total  Annual  Burden  on 
Respondents:  29  houn. 

(5)  Nominations. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .5  houn  per 
response. 

Respondents:  Producen  and 
importen. 

Estimated  number  ofRespondentB: 
700. 

Estimated  Number  of  Responses  per 
Respondent:  1  every  3  yean  (.33) 

Atimated  Total  Aimuai  Burden  on 
Respondents:  115.5  houn. 

(6)  A  request  for  refund  of 
assessments  collected  byCustomsfw 
exempt  importers. 

Estunate  ofBuiden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .25  houn  per 
response  for  eech  exempt  importer 
requesting  a  refund  of  assessments 
collected  by  Custooos. 

Respondents:  Exempt  importers. 

Estimated  number  of  Respondents:  5 

Estimated  Ntunber  of  Responses  per 
Respondent:  1 

^timated  Total  Aimual  Burden  (m 
Respondents:  1.25  hovas. 

(7)  A  background  questionnaire  for 
nominees. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .5  houn  per 
response  for  each  producer,  importer, 
and  public  memb^  nominated  to  the 
Board. 

Respondents:  Producen,  importNS, 
and  pubUc  member. 

Estimated  Number  of  Respondents:  22 
for  the  initial  nominations  to  the  Board 
and  approximately  12  respondents 
annually  thereafter. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  22  hours  for  the  initial 
nominations  to  the  Board  and  12  houn 
annually  thereafter. 

(8)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  Order. 

Estimate  of  Burden:  Public 
recordkeeping  burden  for  keeping  this 
information  is  estimated  to  average  .5 
houn  per  recordkeeper  maintaining 
such  records. 

Recordkeepers:  Handlen  and 
importen. 

Estimated  number  of  Recordkeepers: 

160. 

Estimated  Total  Recordkeeping 
Houn;  80  houn.  -~^*     ' 


No  comme^  were  received  on  the 
recordkeeping  requirements. 

Background 

The  Act  authorizes  the  Secretary  to 
establish  a  na^onal  kiwifruit  research, 
promotion,  and  consumer  information 
program.  The  program  would  be  funded 
oy  an  assessment  levied  on  producen 
and  importere  not  to  exceed  10  cents  per 
7-pound  tray  of  kiwifruit  Kiwifruit  sold 
directiy  to  a  consumer  by  a  producer  for 
a  purpose  other  than  resale  and 
domestic  and  imported  kiwifruit  for 
processing  would  be  exempt  from 
assessments. 

Assessments  would  be  used  to  pay 
for  Research,  promotion,  and  consumer 
information;  administration, 
maintenance,  and  functioning  of  the 
Board;  and  expenses  incurred  by  the 
Secretary  in  implementing  and 
administering  the  Cider,  including 
referendum  costs. 

The  fint  handln  would  be 
responsible  bx  the  collection  of 
assessments  from  the  producer  and 
payment  to  the  promotion  Board. 
Hwdlen  would  be  required  to  maintain 
.  records  for  each  producer  for  whom 
kiwifruit  is  handled,  including  kiwifruit 
produced  by  the  handler.  In  addition, 
handlen  would  be  required  to  file 
reports  regarding  the  collection, 
payment,  or  remittance  of  the 
assessments.  All  information  obtained 
through  handler  reports  woiild  be  kapit 
confidential. 

Customs  would  collect  assessments 
on  imported  kiwifruit  and  would  remit 
those  assessments  to  the  promotion 
Board  for  a  fee. 

The  Act  requires  the  Department  to 
conduct  a  referendum  during  the  60-day 
period  preceding  the  proposed  Order's 
effective  date.  Kiwifruit  producen  of 
500  poiuids  or  mOre  and  importen  of 
10,(KX)  pounds  or  more  annually  would 
vote  in  the  referendum  to  determine 
whether  they  fevor  the  Order's 
implementation.  The  proposed  Order 
must  be  approved  by  a  majority  of 
eligible  producen  and  importns  voting 
in  the  referendum,  and  producen  and 
importen  fevering  approval  must 
produce  and  import  more  than  50 
percent  of  the  total  volume  of  kiwifruit 
produced  and  imported  by  persons 
voting  in  the  referendum.  Subsequent 
referenda  would  be  conduct^  every  6 
yean  after  the  program  is  in  eBectat 
when  requested  by  30  percent  of 
kiwifruit  producen  and  importen 
covered  by  the  Order.  The  Secretary 
would  give  serious  consideration  to 
requests  for  refsrendiun  wh«i  requested 
by  a  group  representing  a  considerable 
amount  of  the  volume  covered  by  the 
program. 
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Since  the  Department  hat  inmrred 
costs  in  connection  with  implementing 
thi«  national  research,  promotion,  and 
consumw  infbnnation  program  for  fresh 
kiwifrmt.  the  Department  is  requesting 
the  proponents  to  post,  prior  to  the 
referendum,  a  bond  or  other  collateral  to 
cover  the  £)epartment's  costs  prior, 
during,  and  after  referendum.  The 
current  estimate  for  implementation, 
including  the  referendum,  is  $150,000. 
The  Secretary  will  issue  a  referendum 
order,  which  establishes  the  voting 
period,  representative  period,  method  of 
voting,  and  designates  the  referendum 
•gents,  soon  after  the  bond  is  posted. 

A  final  rule  on  the  referendum 
procedures  which  will  be  used  to 
conduct  the  referendum  will  be 
published  separately. 

The  Act  provides  for  the  submission 
of  proposals  for  a  kiwifruit  research, 
promotion,  and  consiuner  information 
Order  by  industry  organizations  or  any 
other  interested  person  affected  by  the 
Act.  The  Act  requires  that  such  a 
proposed  Order  provide  for  the 
establishment  of  a  promotion  Board. 
The  promotion  Board  would  be 
ctunposed  of  1 1  voting  members:  6 
producers,  4  importers  or  axporters.  and 
1  public  member.  Each  member  would 
have  an  alternate.  Members  would  serve 
a  three-year  term  of  office.  No  member 
may  serve  more  than  two  consecutive 
three- year  terms. 

The  Act  provides  that  any  person 
subject  to  the  Order  may  file  with  the 
Secretary  a  petition  stating  that  the 
Order  or  any  of  its  provisions  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  Order  or  an 
exemption  from  the  Order.  The 
individual  would  be  given  the 
opportunity  to  a  hearing  on  the  petition. 
The  Department  issued  a  ne«vs  release 
on  May  6, 1996.  requesting  proposals  for 
an  initial  Order  or  portions  of  an  initial 
Ord«  by  May  1 7. 1996.  A  second  news 
release,  extending  the  deadline  for 
submission  of  proposals  to  June  3. 1996. 
was  issued  on  May  24, 1996. 

An  entire  proposed  Order  was 
submitted  by  the  CKC.  The  CKC  is  an 
industry  group  created  by  the  State  of 
Califonxia  to  promote  California 
kiwifruit  hi  addition,  a  partial  proposal 
was  submitted  by  the  ^4ew  Zealand 
Kiwifruit  Marketing  Board  (NZKMB). 
The  NZKhffi  represents  all  New  21ealand 
•xportns  of  kiwifruit  into  the  United 
Stetat. 

In  addition  to  minor  editorial 
changes,  the  Depwtment  modified  the 
CKC's  proposed  text  by:  adding  the 
power  and  duty  to  investigate  violations 
of  the  Act  and  Order  deleting  a 
definition  for  industry  information 
because  it  is  not  authorized  undw  the 


Act;  revising  definitions  to  make  them 
in  accordance  with  the  Act;  clarifying 
that  the  collection  of  assessments  from 
imports  would  be  performed  through 
Customs;  clarifying  that  the  promotion 
board  would  have  control  over 
voliutary  contributions  made  to  the 
promotion  board;  clarifying  that  the 
assessment  rate  may  only  be  changed 
prior  to  a  fiscal  year;  clarifying  that  the 
assessment  rate  may  only  be  changed  by 
regulation  rather  than  in  the  budget;  and 
adding  a  provision  regarding  fedefal 
debt  collection  procedures.  The  CKC 
also  submitted  referendum  procedures. 
The  final  rule  on  the  referendum 
procedures  will  be  published  separately. 
A  proposed  rule  seeking  comments  on 
a  proposed  kiwifruit  research, 
promotion,  and  consumer  information 
order  was  published  on  October  2,  1996. 
in  the  Fadaral  Kq;i^  (61  FR  51378]. 
Comments  were  invited  on  the  CKC 
proposal  for  an  entire  Order  (Proposal  I), 
the  NZKMB  proposals  regarding  board 
membership  and  limiting  promotions  to 
the  U.S.  market  (Proposal  U),  and  the 
NZKMB  alternate  proposal  regarding 
board  membership  (Proposal  m).  The 
deadline  for  comments  was  December  2, 
1996.  Seventy-five  comments  were 
received.  Comments  were  received  from 
eight  Chilean  Idwifiuit  growers  or 
grower  associations,  31  rhilnan 
kiwifrmt  exporters  or  exporter 
associations,  one  international  exporter 
association,  26  importers  of  Chilean 
kiwifruit,  two  U.S.  growers,  the  CKC 
(which  represents  ^lifomia  growers), 
four  universities,  and  the  embassies  of 
Australia  and  New  Zealand. 

The  National  Kiwifruit  Growera 
Association  from  Chile  submitted  a 
conmient  in  opposition  to  the  proposed 
order.  The  same  comment  was   * 
submitted  by  Fedefruta,  a  trade 
association  of  Chilean  fruit  growers;  the 
Chilean  Fresh  Fruit  Association  (CFFA), 
a  trade  association  composed  of  fThil^>Bn 
fruit  exporting  companies;  and  the 
Chilean  Exporters  Association  (CEA),  a 
trade  association  comprised  of  Chilean 
fruit  exporting  companies.  Twenty-nine 
commoits  were  received  from  exporters 
of  kiwifruit  from  Chile  that  opposed  the 
proposed  order  and  adopted  the  reasons 
explained  in  the  comment  submitted  by 
the  CFFA.  Twenty-six  conunents  were 
received  from  importers  of  kiwifruit 
from  Chile  that  opposed  the  proposed 
order.  These  copunents  also  adopted  the 
rationale  in  the  comment  submitted  by 
the  CFFA.  In  addition,  six  comments 
were  received  from  growera  of  kiwifruit 
from  Chile  that  opposed  the  pro;>osed 
order.  Three  of  these  comments  adopted 
the  reasons  explained  in  the  comment 
submitted  by  CFFA  while  the  remaining 
three  conunents  adopted  the  comment 


submitted  by  Fedefruta.  Accordingly,  in 
discussing  these  59  comments  iniLe 
preamble,  for  ease  of  reference  we  will 
refer  to  them  collectively  as  the  Chilean 
com  men  tare  or  comments. 

The  Chilean  commentera  provided  six 
reasons  for  their  opposition  to  the 
proposed  order.  They  were  of  the  view 
that  the  proposed  program:  (1)  Was 
unnecessary  to  achieve  legitimate 
marketing  objectives:  (2)  would  be 
ineffective  in  achieving  legitimate 
marketing  objectives;  (3)  was  inherently 
biased  against  imported  kiwifruit;  (4) 
would  violate  the  Pint  Amendment  and 
the  Foreign  Commerce  Clause  of  the 
U.S.  Constitution;  (5)  would  contravene 
international  principles  of  free  trade 
embodied  in  tne  General  Agreement  on 
TarifBi  and  Trade  (GATT);  and  (6) 
would  violate  provisions  of  the  fJiilnun 
Constitution  that  prohibit  monopolistic 
practices. 

With  regard  to  the  first  reason 
presented,  the  Chilean  commenten 
argued  that  the  proposed  program  was 
unnecessary  because  the  CFFA  had  been 
coordinating  its  promotional  activities 
for  kiwifruit  in  the  U.S.  market  with  the 
CKC  by  participating  in  a  voluntary 
funded  program;  that  there  was  no 
substantive  difiierence  in  the  objective  of 
the  voluntary  program  and  the  proposed 
program;  that  a  trade  case  Inought  by 
the  CKC  against  New  Zealand  kiwifruit 
[California  Kiwifruit  Commiasion  v. 
Moss.  53  Cal.  Rptr.  2d  138  (Cal.  App.  3d 
Dist.  1996]  demonstrated  that  a 
mandatory  program  such  as  the 
proposed  program  could  lead  to 
significant  abuses  and  the  purauit  of 
non-marketing  objectives;  and  finally 
that  AMS  does  not  have  sufficient  data 
at  hand  to  warrant  the  imposition  of  a 
mandatory  order..  We  disagree  with  the 
commenten. 

It  is  the  Department's  imderstanding 
that  the  voluntary  program  funded  by 
the  CKC  and  the  CFFA  was  not  funded 
this  past  year.  For  a  program  to  be 
efiiactive,  it  is  necessary  that 
promotional  activities  be  conducted  on 
a  regular  basis  and  with  no 
interruptions.  Furthermore,  it  is  not  the 
intention  of  the  proposed  research  and 
promotion  program  to  obstruct  the 
activities  of  other  promotional  activities 
for  kiwifruit.  The  promotional  activities 
of  the  CFFA  and  the  CKC  could 
continue  independently  of  the  proposed 
research  and  promotion  program  if  the 
parties  so  desire. 

In  addition,  the  proposed  program  is 
authorized  under  the  Act  and  is 
consistent  with  the  intent  and 
provisions  of  Act.  The  program  as 
proposed  herein  contains  all  of  the 
necessary  and  appropriate  provisions 
under  the  Act  needed  to  conduct  a 
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national  program.  This  program  would 
be  subject  to  similar  ovenight  and 
su(>ervision  as  is  currmtly  provided  for 
research  and  promotion  programs 
administered  by  the  Department. 

The  activities  of  the  proposed  Board 
would  be  closely  monitored  byihe 
Department  to  assure  that  only 
auUiorized  activities  are  funded  by  the 
proposed  Board.  In  addition,  section 
556(e)  of  the  Act  [7  U.S.C  74851  and 
§  1214.53  of  the  proposed  Order 
prohibit  the  use  of  funds  for  the  purpose 
of  influencing  legislation  or 
governmental  policy  or  action. 
Furthermore,  under  Title  V,  Subtitle  A 
of  the  1996  Farm  Bill  (Commodity 
Promotion  and  Evaluation),  research 
and  promotion  program  are  reqiiired  to 
evaluate  the  accomplishments  of  their 
programs.  The  Department  is  working 
with  current  programs  to  develop 
guidelines  for  the  programs  to  meet  the 
objectives  of  the  required  evaluations.  If, 
as  a  result  of  the  evaluations,  a  program 
is  determined  to  not  have  a  positive 
impact  in  the  industry,  those  covered  by 
the  program  would  have  the  necessary 
infcmnation  to  make  a  determination  on 
whether  to  continue  the  program. 
Furthermore,  a  refeirendum  would  be 
conducted  to  determine  the  level  of 
supportibr  the  program. 

The  f^ilt'on  commenten  also  argue 
that  the  Department  should  not  proceed 
with  a  referendimi  on  the  proptMod 
order  until  a  decision  of  the  Supreme 
Court  in  Daniel  GUckman,  Secretary  of 
AgricuHxire  v.  Wihman  Brothers  Bt 
Elliot.  Inc.  et  al.  (Wileman)  [Supreme 
Court  case  9&-1184)  so  that  the 
Departmmt  has  the  benefit  of  that 
opinirai  and  is  able  to  conform  any 
proposed  order  to  its  requirement- 

On  June  25. 1997,  the  Supreme  Court 
decided  the  case  and  upheld  the 
constitutionality  of  generic  advertising 
funded  by  growen  of  California 
nectarines  and  poaches..  The  case  sought 
review  of  First  Amendment  issues 
raised  in  genwic  advertising  programs 
under  Federal  marketing  orden  for 
California  nectarines  and  peaches.  The 
U.S.  Court  of  Ai^ieals  for  the  Ninth 
Circuit  had  previously  found  that 
mandatory  assessments  implicated 
handlen'  Pint  Amendment  right 
because  they  w«e  compelled  to  provide 
^nancial  support  for  particular  generic 
commercial  advertisements.  The 
Supreme  Court  held  that  the 
requirement  that  growen  finance 
generic  advertising  does  not  violate  the 
Fint  Amendment  of  the  Constitution. 
Consequently,  there  is  no  reason  to 
delay  the  currrait  rulemaking  because 
this  program  as  proposed  is  consistent 
with  applicable  law. 


In  its  second  reason  for  opposing  the 
proposed  program,  the  Chilmn 
commenten  argued  that  a  mandetoiy 
promotional  program  could  only  be- 
successful  if  a  general  consensus  exists 
in  the  affected  industry  and  was  of  the 
view  that  no  snch  consensus  exists;  that 
the  proposed  Order  should  be> 
substantially  altered  to  conform  to 
GATT  principles  as  are  more  reflected 
in  the  Commodity  Promotion,  Research, 
and  Infr»mation  Act  of  1996  (generic 
statute)  (7  U.S.C  7411  et  seq.];  thatthe 
mandatmy  objectives  and  the  market  for 
domestic  kiwifruit  producen  in  the 
United  States  were  not  necessarily  the 
same  as  that  for  nh»l««»"  kiwifruit;  uid 
that  the  proposed  order  does  not  have 
the  necessary  safeguards  to  prevent 
potential  misallocation  or  biased 
allocation  of  funds.  We  disagree  wiA 
the  commenten'  arguments  and 
conclusions.  The  Order  as  proposed 
herein  is  consistmt  with  applicable  law 
and  will  be  subject  to  a  referendum  vote 
of  kiwifruit  producen  and  importen 
who  vrill  be  subject  to  assessments 
under  the  Order  to  determine  whether 
such  producen  and  importen  approve 
and  support  the  implementation  of  Ae 
Order.  In  addition,  the  industry  has  the 
option  of  amending  the  proposed     ^ 
program  consistent  with  the  Act  in 
order  to  reflect  the  industry's  needs  at 
anytime.  Furthermore,  this  program,  as 
are  otfaw  ■itniUr  conmiodity  research 
and  promotion  programs,  vvill  be  subject 
to  Department  ovenight  and 
supovision. 

The  third  reason  argued  by  the 
tTiiliin  commenten  was  that  the 
proposed  program  is  inherently  biased 
and  discriminates  against  imported 
kiwrifrtdt  The  comment  asserted  that 
this  Mas  is  evident  throu^iout  the 
regulation  but  is  most  obvious  in 
proposed  provisions  for  adoption  of  the 
Order,  composition  of  the  board,  voting 
procedure  tot  adopting  of  assessment 
and  subsequent  referenda.  The  comment 
went  on  to  conclude  that  the  Uases 
render  the  proposed  Order  invalid 
under  the  Constitution.  We  disagree. 
The  proposed  program  is  consistmit 
with  the  enabling  statute. 

The  commenten  then  discussed  wdut 
they  view  as  the  most  objection^le 
provisions  of  the  proposed  Order  that 
must  be  modified  before  a  referendum 
takes  place. 

The  fint  proposed  provision  cited 
was  %  1214.30  Establishment, 
adjustment,  and  meaUtership.  The 
conunents  asserted  that  the  composition 
of  the  Board  does  not  bear  any  rational 
relationship  to  the  interests  that  are 
subject  to  assessments.  However,  the 
proposed  provision  is  consistent  with 
the  relevant  statutory  provisions  that 


provide  for  a  diverse  11-member  Board 
consisting  of  six  producer  membera  not 
exempt  from  assessment;  four  importer 
membera  not  exempt  from  assessment  or 
exporten;  and  one  member  appointed 
frtnn  the  general  public  The  Act  also 
provides  that,  subject  to  the  11-member 
limit,  the  Secretary  may  adjust 
membenhip  on  the  Board  to  *■ 

accommodate  changes  in  production 
and  import  levels  of  kiwifruit  Howevsr, 
title  proposed  order  reflects  provisions  in 
the  Act  requiring  51  percent  or  mora  of 
the  memben  of  the  promotion  Board  to 
be  domestic  producers. 

Arguing  that  unfairness  could  result 
from  a  program  controlled  by  a  domestic  ^ 
board  representing  a  minority  of  the 
market,  the  r:hil«nn  commenten 
asserted  that  in  order  to  avoid  a 
potential  for  abuse,  the  provisions  of  tlie 
generic  statute  concerning  geographic 
represmtation  and  provisions 
concerning  periodic  reappointmeol 
should  be  invoked.  However,  these 
statutcxy  provisions  in  the  generic 
statute  are  aot  part  of  and  do  not  apphp . 
to  the  kiwifruit  statute,  the  authority  nr 
the  program  moposed  herein. 

mth  regard  to  proposed  $  1214.36, 
Proadun,  the  conunenlns  noted  that 
the  voting  procedures  provide  that  all 
motions  need  only  a  simple  m^raity 
vote  of  a  quorum  to  pass  except  for 
^proval  (rf  an  assessment  rate  which 
requires  a  two-thirds  vote  of  a  quorum 
to  pass.  The  commanten  pointed  oat 
diat  the  Act  in  S  556(aK2)  (7  U.S.C 
7465)  requires  a  two-thirds  vote  of  a 
quonun  of  the  board  for  approval  of  a 
budget  We  agree,  and  §  1214.36(bX2)  is 
revised  to  reflect  the  need  of  a  two- 
thirds  vote  of  a  quorum  of  the  board  far. . 
approval  of  a  budget.  The  commenten  '> 
also  expressed  concern  that  the  four 
importer  memben  would  have  a  less 
effective  role  in  setting  an  assessment 
rate  and  budget  based  on  the 
composition  of  the  Bood  and  the 
number  of  votes  needed  to  approve 
these  items.  The  proposed  four  importer 
or  exporter  memben  on  the  Board  is 
consistent  with  the  membership 
provisions  in  the  Act  A  two-thirds  vote 
of  a  quorum  of  the  board  further  assures 
agreement  by  all  parties  on  budget  and 
assessment  rate  issues.  In  addition,  the 
assessment  rate  would  be  reconunended 
by  the  promotion  Board  and  §  556  of  the 
Act  17  U.S,C  7465]  specifies  that  a 
budget  and  assessment  rate  must  be 
approved  by  the  Secretary  before 
becoming  efiiactive.  Rulemaking  and 
public  comments  would  be  sought  by 
the  Department  before  a  final  decisiai  is 
made  <m  the  assessment  rate. 

The  rhilaans  also  commented  oo 
proposed  §$  1214.39  Dutie*.  1214.40 
Avigrains.  Plans,  and  PrajecU,  and 
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1214.50  Budget  and  expenses.  The 
Chileui  commenten  argued  that,  while 
the  specific  controls  established  in  these 
■actions  are  needed  to  prevent  &aud. 
waste,  or  abuse  in  the  promotional 
program,  the  bureaucratic  layer  of 
■uperviaion  and  expense  of  a  mandatory 
government-superviaed  program  cause  it 
to  be  flBcessarily  less  e£Bcient  than  a 
▼oluntaiy  program.  We  diaagree  and 
baliave  that  such  safeguards  contribute 
to  a  sound  and  effective  program  for  the 
industry.  The  commenters  also  stated 
that  the  meaning  of  the  term 
administrative  expenses  in  §  1214.50(f) 
should  be  clearly  specified.  We  dia^ee 
and  believe  that  the  term  does  not  need 
ftuthar  clarification  is  die  proposed 
order.  Further,  USDA  has  developed 
guidelines  to  identify  administrative 
coata  and  ensure  consistency  between 
prograau.  These  guidelines  are  being 
used  in  other  pro-ams. 

In  cammenting  on  §  1214.51.  the 
Chilean  comments  asserted  that  the 
aaaeswmnnt  provisions  on  imports  could 
operate  either  as  a  disguised  tariff  or  as 
a  trade  barrier.  The  commenters  argued 
that  domestic  producers  may  de&idt  on 
the  payment  of  aasesaments  whereas 
Importers  never  will  because  Customs 
collects  the  assessments  on  imports  at 
.  the  time  of  entry  into  the  United  States. 
The  comments  went  on  to  state  that,  if 
an  imtial  assessment  was  set  at  10  cents 
per  tny,  it  would  diminish  returns  to 
growers  in  Chile  under  existing  maricet 
conditions  by  30  percent  The 
commenters  then  concluded  that  a 
jxogram  that  uses  up  30  percent  of « 
fereign  grower's  return,  without  '\  * 

demonstrated  market  share  or  price 
incieaaoa,  is  protectionist.  We  again 
disagree  with  the  comment  The  statute 
itself  provides  for  collection  of  imptwt 
assessments  by  Customs.  This  method 
of  collection  is  efficient  and  cost 
efisctive  and  has  been  used  successfully 
in  similar  reaearch  and  promotion 
programs.  We  also  note  that  the 
assessment  is  imposed  on  each  importer 
of  kiwifruit  and  not  upon  the  foreign 
power. 

The  comments  also  expressed  concern 
ragarding  the  board's  authority  to  enter 
into  agreements  authorizing  state- 
mandated  organizations  to  collect 
aaaessments  on  its  behalf.  The 
comments  raised  concern  about  abuse 
and  self-dealing.  Any  such  agreement 
would  be  subject  to  approval  of  the 
Secretary  and  to  supervision  and 
oversight  In  addition,  the  proposed 
promotion  Board  may  or  may  not  decide 
to  irtilize  a  state  mandated  organization 
to  administer  the  proposed  program. 
The  final  issue  raised  by  the  comments 
regarding  §  1214.51  was  concerning  the 
permitted  level  of  administrative 


expenses  which  cannot  exceed  30 
percent  of  the  budget  except  in  the  first 
year  of  operation.  This  provision  reflects 
§  556(c)(3)  of  the  Act  (7  U.S.C  7465) 
which  provides  for  |ust  such  a 
limitation  in  the  case  of  assessments. 

The  CKC  commented  that  the  current 
organization  takes  greet  pride  in  keeping 
administrative  costs  at  a  miniinum  toad 
that  combining  the  operations  of  the 
CKC  and  the  Board  would  result  in  . 
substantial  savings  for  all  segments  of 
the  industry.  In  addition,  the  CKC  stated 
that  limiting  administrative  costs  would 
ignore  the  reality  of  start-up  costs  and 
would  tie  the  hands  of  future  Boards. 
The  CKC  indicated  in  its  comment 
that  it  would  support  a  limitation  or  cap 
on  administrative  expenses.  The  Act 
provides  in  S556(cK3)  (7  U.S.C.  7465) 
that  the  level  of  administrative  expenses 
caimot  exceed  30  percent  of  the  budget 
except  in  the  first  year  of  assessments. 
The  proposed  Order  reflects  that 
provision  of  the  Act,  and,  accordingly, 
no  change  is  made  to  the  proposal  as  a 
result  of  this  comment. 

The  last  section  discussed  by  the 
Chilean  comments  was  §  1214.71 
SuMpension  or  termination.  The 
commenters  were  of  the  view  that  the 
provision  reflected  a  stnurtural  and 
discriminatory  bias  in  the  regulation 
against  imported  kiwifruit.  "Hie 
conunents  suggested  that  to  correct  this 
problem  the  votes  should  be  weighted  to 
reflect  the  number  of  growers  that  mtfh 
importer  represents.  We  disagree.  The 
voting  levels  provided  for  in  the 
proposed  order  concerning  suspension 
or  termination  reflect  the  provisions  of 
§  561  of  the  Act  (7  U.S.C  7470).  Not 
only  does  suspension  or  termination 
have  to  be  favored  by  a  majority  of  the 
producers  and  importers  voting  in  the 
referendum,  but  those  producers  and 
importers  must  also  produce  or  import 
more  than  50  percent  of  the  total 
voliune  of  kiwifruit  produced  or 
imported  by  persons  voting  in  the 
referendum.  Further,  the  Secretary  is 
authorized  to  suspend  or  terminate  the 
operation  of  an  order  or  provision  if  the 
Secretary  finds  that  it  obstructs  or  does 
not  tend  to  efiiectuate  the  purpoaes  of 
theAct 

In  their  fourth,  fifth,  and  sixth  reasons 
for  opposing  the  proposed  order,  the 
Chilean  commenters  argued  that  the 
proposed  program  would  violate  several 
provisions  of  the  United  States 
Constitution,  provisions  of  GATT,  and 
lasdy  principles  embodied  in  the 
Constitution  and  laws  of  Chile. 

With  regard  to  the  U.S.  Constitution, 
the  comments  identified  not  only 
violations  of  the  First  Amendment  and 
Foreign  Commerce  Clause  but  also 
argued  violations  of  the  Import-Export 


Clause,  the  Interstate  Commerce  Qause, 
the  Equal  Protection  Clause,  and  the 
Separation  of  Powers  Principle.  The 
comments  argued  that  the  proposed 
order  violated  the  national  treatment 
provision  of  the  GATT  by  treating 
imported  kiwifruit  less  favorably  than 
domestic  kiwifr\iit.  We  disagree  and  are 
of  the  view  that  the  proposed  program 
is  consistent  with  its  authorizing 
statutory  provisions  and  the  applicable 
law.  Under  the  proposed  program, 
producers  and  importers  of  kiwifruit 
would  pay  an  equal  assessment  to 
support  a  generic  program  of  research 
and  promotion  for  kiwifruit. 

The  commenters  also  argued  that  the 
proposed  program  is  contrary  to  free 
marlKet  principles  embodied  on  the 
Constitution  of  Chile,  noting  that 
mandatory  assessments  for  generic 
promotion  are  not  legal  in  Chile.  The     *' 
commenters  stated  that  without 
appropriate  credit  for  voluntary 
contributions,  Chilean  interests  may  be 
forced  to  mount  legal  challenges.  We  do 
not  believe  that  this  rulemaking  action 
raises  any  pertinent  legal  issues  with 
regard  to  the  Constitution  and  laws  of 
Chile.  Furthermore,  the  Act  does  not 
authorize  credit  for  voluntary  or 
mandatory  contributions  to  other 
programs. 

In  conclusion,  the  Chilean 
commenters  state  that  the  Department 
should  not  submit  the  proposed  Order 
to  a  referendum.  However,  if  it  is 
submitted  to  referendum,  the 
commenters  stated  that  the  proposed 
Order  should  conform  to  GATT 
principles  and  the  statutory  limitations 
for  programs  under  the  generic  statute 
and  should  be  modified  to  address  the 
concerns  raised  in  the  comment  The 
commeiit  goes  on  to  state  that  the 
Department  should  refrain  from  further 
action  on  this  rulemaking  until  opinions 
are  rendered  in  the  Wileman  and  Moaa 


In  response  to  the  Chilean 
commenters,  for  the  reasons  previously 
discussed,  the  Department  is  continuing 
with  this  rulemaking  but  has  modified 
the  proposed  rule  in  §  1214.36  (b)(1)  and 
(bX2),  based  on  the  comments. 

A  comment  was  received  from  the 
New  7<Baland  Embassy  on  behalf  of  the 
New  Zealand  Government.  That 
comment  supported  Proposal  Iland  the 
alternate  Proposal  m.  Proposalu.  in 
part,  stated  that  two  of  the  four 
importer/exporter  seats  on  the 
promotion  Board  should  be  filled  with 
New  Zealand  exporters  since  this 
country  has  been  the  major  exporting 
country  into  the  U.S.  for  the  past  10 
years.  Proposal  III  stated  that 
promotional  expenditures  of  the 
exporting  countries  for  the  last  10  years  . 
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should  be  considered  when  assigning 
seats  on  the  promotion  Board.  In 
addition,  the  comment  expressed  strong 
reservations  concerning  the  proposed 
Order,  and  other  similar  schemes,  on 
the  grounds  that:  (1)  New  Zealand 
exporters  and  their  import  agents  would 
have  to  contribute  to  funding  domestic 
promotions  with  their  related 
administrative  costs;  (2)  funds  collected 
from  New  Zealand  exporters  would  be 
used  to  fund  U.S.  exports  of  kiwifrvh  to 
third  markets  in  direct  competition  with 
New  Zealand's  interests;  (3)  the 
prolifaration  of  checkoff  schemes  such 
as  the  proposed  order  would  encourage 
other  coimtries  to  levy  importers  in 
order  to  introduce  similar  schemes;  and 
(4)  there  appears  to  be  some  question 
about  the  World  Trade  Organization 
(WTO)  consistency  of  the  checkoff 
schemes  in  general,  particularly  in 
relation  to  the  discrimination  involved 
in  lising  foreign  contributions  to  fiiml 
the  mariceting  of  domestic  products. 

We  disagree  with  the  commenter.  All 
producera  and  importen  undm  the 
proposed  Order  would  contribute  to 
generic  program  of  research,  promotion, 
and  consiuner  information.  Such  a 
program  is  intended  to  maintain, 
expand,  and  develop  mariuts  for 
Idwifruit  The  proposed  Order  does 
specifically  provide  that  all  promotions 
are  to  be  generic  in  nature  without 
attribution  to  origin.  Further,  an 
amendment  to  the  proposed  Order  to 
address  concerns  raised  by  the 
Government  of  Australia  and  the 
NZKMB  would  add  a  provision  to  the 
Ordw  to  limit  promotions  to  the  U.S. 
domestic  markiat  Accordingly,  we 
believe  that  the  proposed  Cteder  wotdd 
\^nefit  both  domestic  and  imported 
kiwifruit  alike,  consistent  with 
applicable  law  including  the  WTO. 
With  regard  to  the  commenters  concern 
regarding  actions  of  other  countries  to 
levy  importen  in  order  to  introduce 
siinilar  gcheme,  we  believe  that  such  a 
view  is  speculative  and  as  such  we 
cannot  offn  an  opinion  of  what  a 
particidar  country  might  do. 
Accordingly,  we  disagree  with  this  part 
of  the  comment 

The  New  Zealand  Embassy  also  stated 
that  representation  of  importers  on  the 
Board  should  be  based  on  promotion 
expenditures  by  the  exporting  countries 
in  the  United  States.  In  its  comment 
concerning  this  issue,  the  CKC  stated 
that  there  is  no  reasonable  way  to  verify 
foreign  coiintries'  expenditures  on 
advertising  and  marketing  in  the  U.S. 
Further,  the  CKC  expressed  its  views 
opposing  the  NZKMB  proposal  to 
provide  in  the  Order  that  the  Secretary 
ensure  that  at  least  two  of  the  four 
importers/exportera  member  seats  be 


selected  from  nominees  nominated  by 
importen  and/or  exporten  of  New 
Zealand  kiwifruit  It  also  expressed 
concern  regarding  any  proposal  to  limit 
the  importn  positions  to  import  or 
export  who  have  no  domestic 
production  interests. 

We  agree  that  it  would  be  very 
difficiilt  to  verify  the  promotionial 
expenditures  of  each  country  in  the  U.S. 
Further,  this  would  not  be  a  reasonable 
measiire  to  determine  the  number  of 
importer  membera  on  the  Board.  The 
Department  believes  that  the  Secretary 
should  have  the  latitude  to  appoint 
representatives  to  the  Board  in  a  manner 
that  best  reflects  the  interests  of  the 
various  importer  and/or  exporter 
segments.  Accordingly,  this  part  of 
proposal  n  and  all  of  proposal  III  are 
denied. 

A  coounent  was  received  fnan  the 
Embassy  of  Australia  concerning  the 
proposed  Order.  The  Australian 
Goi^mment  indicated  that  it  wrelcomed 
certain  elements  of  the  proposed 
program.  First,  the  commenter  noted 
that  the  proposed  program  would  treat 
domestically  produced  and  imported 
kiwifruit  equitably  by  using  assessment 
collected  to  undertake  generic 
promotion  for  the  whole  industry. 
Second,  there  would  be  an  equitable 
spread  of  representation  on  the  Board. 
Third,  the  conunent  looked  fevorably  on 
the  exemption  for  importers  of  less  than 
10,000  pounds  a  year  and  kiwifruit  sold 
for  processing  and  the  refarendiun  to  be 
conducted  before  the  program  would  be 
iinnlfflnented. 

The  comment,  hovrever,  did  raise  a 
concern  if  the  generic  promotion 
activities  discriminated  against  counter- 
seasonal  produce  and/or  importers.  The 
commenter  stated  that  it  would  be 
concerned  if  assessments  were  used  for 
the  promotion  of  kiwifruit  in  competing 
export  markets.  The  comment 
concluded  that  assessments  should  be 
used  for  the  generic  promotion  of 
kiwifruit  in  &e  United  States  only. 

Part  of  Proposal  0  recommended  that 
all  promotions  be  intended  to  promote 
kiwifruit  consumption  in  the  U.S. 
domestic  market  and  not  U.S.-produced 
kiwifruit  in  foreign  markets. 

We  believe  that  these  two  concerns 
have  merit  To  avoid  any  negative 
effects  of  seasonal  pronation,  proposed 
§  1214.40,  Ph>gnmis,  plans,  and 
projects,  is  revised  to  include  a  new 
paragraph  (e)  to  require  that  promotions 
be  conducted  all  year  round  to  promote 
kiwifruit  during  all  seasons  which 
would  result  in  kiwifruit  from  all 
countries  being  promoted  equitably.  In 
addition,  the  Dspartment  is  adopting 
this  part  of  Proposal  D  and  a  new 
paragraph  (f)  is  added  to  provide  that  all 


programs  established  by  the  Board  with 
the  approval  of  the  Secretary  will  be 
required  to  promote  kiwifruit 
consumption  on  the  U.S.  domestic 
market  and  that  no  program  could 
promote  exports  of  U.S.  produced 
kiwifruit  in  foreign  markets.  Section 
557(e)  of  the  Act  [7  U.S.C  7466) 
provides  for  the  use  of  funds  to  be  used 
for  the  development  and  expansion  of 
sales  in  foreign  markets  of  kiwifruit 
produced  in  the  United  States. 
However,  this  provision  is  permissive 
and  not  required  to  be  in  an  Order. 
Accwdingly,  we  believe  that  the  most 
effective  use  of  fimds  based  upon  the 
evidence  in  the  rulemaking  would  be  to 
limit  the  use  of  assessments  to  domestic 
promotion  only. 

In  its  comment  concerning  the 
proposed  order,  the  Southern 
Hemisphere  Association  of  Fresh  Fruit 
Exporters  opposed  its  implementation 
because  it  is  contrary  to  the  free  trade 
principles  embodied  in  the  Uruguay 
Round  of  GATT.  The  commenter  was  of 
the  view  that  the  Order  wrould  restrict 
free  market  access  and  would  operate  as 
a  non-tariff  barrier  to  trade.  The 
comment  also  stated  that  the  restrictive 
trade  effects  of  the  proposed  Order  were 
apparent  from  its  essential  provision 
and  noted  that  the  proposed  Order  vras 
drafted  by  the  CKC.  The  comment  went 
on  to  state  that  (1)  The  proposed  Order 
was  anti-competitive  in  that  it  would 
divert  funds  from  promotieoal  programs 
of  individual  companies  or  countries 
and  would  operate  as  an  anti- 
competitive non-tariff  trade  barrier,  (2) 
the  mandatory  aspects  of  the  order 
conflict  with  the  domestic  trade  laws  of 
many  countries;  (3)  such  mandatory 
programs  are  now  subject  to  legal 
review  in  the  Supreme  Court  on 
constitutional  grounds;  and  (4)  the 
implementation  of  the  proposed  Order 
wmild  set  a  precedent  for  adoption  of 
similar  ordera  in  other  countries. 

We  disagree  writh  the  commenter's 
views  and  conclusions.  As  discussed 
previously  in  responding  to  similar 
conunents  received,  we  are  of  the  view 
that  the  proposed  Order  is  consistent 
with  applicable  law  including  the 
GATT.  We  again  note  the  Supreme 
Court  in  Wileman  held  in  fevor  of  the 
government  writh  regard  to  the 
constitutional  arguments.  We  ofiiBr  no 
view  with  regard  to  the  domestic  trade 
laws  of  the  countries  as  to  whether  other 
cotmtries  would  adopt  similar 
programs. 

l^e  CKC  commented  on  the  proposed 
Order  and  Proposab  n  and  m.  The  CKC 
comments  regarding  Proposals  Q  and  HI 
were  discussed  previously. 

With  regard  to  §  1214.a6{b)(2),  the 
CKC  stat^  that  it  would  support  a 
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three-quarters  of  a  quonun  requirement 
for  votes  on  budget  and  assessment  rate 
issues  rather  than  the  proposed  two- 
thirds  requirement  R^arencing  the  CEA 
comment  about  adopting  the  voting 
provision  contained  in  the  generic 
statute,  the  conunenter  supported 
accommodating  the  Chilean  concern  by 
changing  the  two-thirds  requirement  to 
three-quarters  and  adopting  by-laws  to 
assure  that  there  is  near  unanimous 
■peament  among  aU  interests  on 
aMaHment  and  budget  issues.  However, 
die  Act  provides  for  the  vote  of  two- 
thirds  of  a  quorum  of  the  Board  for  both 
budget  and  assessment 
recommendations  to  the  Secretary. 
Accordingly,  this  proposed  change  is 
not  adopted  and  the  Order  will  provide 
for  the  percentages  that  ore  required  by 
the  Act 

As  to  §  1214.390).  which  specifies 
duties  of  the  Board,  the  C3CC  would 
support  a  provision  on  the  Order  to 
prohibit  the  Promotion  Board  from 
making  expenditures  in  any  market 
othor  than  the  United  States.  This 
concom  has  been  previously  addressed 
in  response  to  a  comment  received  by 
the  Australian  Government  and,  as  a 
ramih.  §  1214.40  would  be  revised  to 
include  a  new  paragraph  (f)  to  limit 
promotions  of  kiwimiit  consumption  to 
the  U.S.  domestic  maricet 

The  CKC  raised  concern  about  other 
com  men  tars  requesting  that  the 
I^oposal  include  a  provision  concerning 
credits.  While  expressing  a  lack  of 
understanding  of  what  purpose  a 
generic  credit  would  have,  the  OCC 
indicated  that  it  would  oppose  a  brand 
credit  The  Act  does  not  authorize 
credits  for  such  expenditures. 

Seven  conunents  were  received 
cooceming  the  definition  of  kiwifruit  as 
proposed  in  §  1214.8.  Four  of  the 
comments  were  received  from 
imiversity  professors.  Extension  Service 
personnel  at  Qemson  University. 
Cornell  University,  Ohio  State 
University,  and  Chegon  State  University, 
and  from  two  growers  of  Idwifruit  In 
addition,  the  CKC  commented  on  that 
section  of  the  proposal. 

Both  the  Act  and  the  propoeed  Order 
define  kiwifruit  as  all  varieties  of  fresh 
kiwifruit  gTOMm  in  or  imported  into  the 
United  States.  The  university 
commenters  requested  that  the 
definition  of  kiwifruit  be  revised  to 
include  only  the  species  Actiiudia 
deliciosa.  They  pointed  out  that  this  is 
the  predominant  species  with  one 
comments  noting  that  this  species 
controls  over  95  percent  of  the  domestic 
market  There  are  other  species  of 
kiwifruit.  These  commenters  all 
expressed  concerns  regarding  the 
species  Actinidia  aigata  or  hardy 


kiwifruit  One  comment  noted  that 
while  the  inside  of  the  fruit  was  similar 
to  Actinidia  deliciosa,  this  was  really 
the  only  similarity.  Exterior  appearance, 
harvesting,  production  areas  (Oregon. 
Washington,  and  Pennsylvania), 
production  levels  (an  estimated  100.000 
flats  in  the  next  5  yean),  and  miirfcwHng 
are  all  difiiarent 

The  university  commenters  were 
concerned  about  the  impact  of  the 
proposed  Order  on  hardy  kiwifixiit 
producers.  Two  of  the  commenters 
suggested  that,  if  such  kiwifruit  is 
assessed,  then  a  percentage  of  funds 
should  be  earmarked  for  research  and 
development  of  this  new  crop  of  hardy 
kiwifruit.  The  two  grower  comments 
also  raised  concerns  regarding  the 
definition  of  kiwifruit  in  the  proposed 
Order.  One  grower  opposed  the 
inclusion  of  hardy  kiwifruit  grown  in 
the  State  of  Pennsylvania  and  stated  that 
the  Order  should  be  limited  to  the  State 
of  California.  The  second  grower  raised 
issues  similar  to  the  university 
comments  coaceming  hardy  kiwifruit 
We  agree  that  the  species  Actinidia 
arguta  is  a  difiiorent  species  from  the 
most  common  known  Actinidia 
deliciosa  or  fuzzy  kiwifruit  Therefore, 
the  definition  of  kiwifruit  was  changed 
in  the  proposed  order  to  mean  all 
varieties  of  the  frfi«h  kiwifruit  classified 
under  the  species  Actinidia  deliciosa  or 
the  genus  Actinidia,  whose  fruit  is  a 
large  berry,  oval  in  shape,  with  a  brown 
sldn  CMvmwi  in  hairs,  which  are  grown 
in  or  ilnported  into  the  United  States. 
This  definition  would  exclude  the 
species  Actinidia  arguta  also  known  as 
"hardy"  kiwifruit  from  coverage  under 
the  program. 

In  its  comment  the  CKC  was  in  favor 
of  the  assessment  being  levied  on  all 
varieties  that  are  refaned  to  as 
"Kiwifruit  or  Kiwi"  but  stated  that  it 
would  support  a  provision  to  allow  the 
Board  to  exempt  certain  varieties  due  to 
their  limited  volume,  perhaps  under 
80.000  pounds  of  total  domestic 
production,  difiimences  in  appearance, 
or  other  reasons. 

Section  556(b)(5)  of  the  Act  [7  U.S.C. 
7465)  does  provide  for  exemptions  from 
assessment  for  producers  who  produce 
less  than  500  pounds  of  kiwifruit  per 
3rear.  importers  who  import  less  than 
10,000  pounds  of  kiwifiruit  a  year,  sales 
of  kiwifruit  made  direcUy  from  the 
producer  to  a  consumer  for  a  purpose 
other  than  resale,  and  the  production  or 
importation  of  kiwifruit  for  processing. 
No  other  exemption  is  authorized  in  the 
Act.  In  addition,  the  proposed  order  will 
cover  all  varieties  of  kiwifruit  under  the 
Actinidia  deliciosa  species  that  meet  the 
exemption  levels. 


In  summary.  ^  1214.8,  §  1214.36(bXl) 

and  (2),  and  §  1214.40  have  been  revised 
as  a  result  of  comments  received. 

Section  1214.8  was  revised  to  define 
kiwifruit  as  all  varieties  of  fresh 
kiwifruit  classified  under  the  species 
Actinidia  deliciosa. 

Section  1214.36(bM2)  was  revised  to 
require  a  two-third  vote  of  a  quorum  for 
budget  issues. 

In  §  1214.40,  a  new  paragraph  (e)  was 
added  to  specify  that  promotions  shall 
be  conducted  all  year  round.  Also,  a 
new  paragraph  (f)  was  added  to  this 
section  to  prohibit  the  use  of  fimds  fat 
promotional  activities  in  other 
coimtries. 

There  were  no  other  changes  to  the 
propoeed  Order  as  a  resiUt  of  the 
comments  received  on  the  text  of  the 
Order  provisions  as  they  were  proposed 
in  the  October  2. 1996.  issue  of  the 
Federal  Sagialer. 

For  the  CMer  to  become  efiective,  the 
Ordo'  must  be  approved  by  a  majority 
of  kiwifruit  producers  aiul  importers 
voting  in  a  referendum,  with  such 
majority  producing  or  importing  more 
than  50  percent  of  the  total  volume  of 
kiwifruit  produced  and  imported  by 
persons  voting  in  the  referendum. 

The  [woposed  Order  is  summarized  as 
follows: 

Sections  1214.1  throxigh  1214.19  of 
the  proposed  Order  define  certain  terms, 
such  as  kiwifruit,  handler,  producw. 
and  importer,  which  are  used  in  the 
proposed  Order. 

Sections  1214.30  through  1214.39 
include  provisions  relating  to  the 
establishment,  adjustment,  and 
membership;  nominations; 
appointment:  terms  of  office;  vacancies; 
reimbursement;  powers;  and  duties  of 
the  Board. 

The  Board  would  be  the  body 
organized  to  administer  the  Order 
throu^  the  implementation  of 
programs,  plans,  projects,  budgets,  and 
contracts  to  promote  and  disseminate 
information  about  kiwifruit  under  the 
supervision  of  the  Secretary.  Furtha. 
the  Board  would  be  authorized  to  incur 
expenses  necessary  for  the  performance 
of  its  duties  and  to  set  a  reserve  fund. 
Sections  1214.40  and  1214.50  provide 
information  on  these  activities. 

Sections  1214.51  through  1214.53 
would  authorize  the  collection  of 
assessments,  specify  who  pays  them  and 
how,  and  specifies  persons  who  would 
be  exempt  from  paying  the  assessment 
In  addition,  it  would  prohibit  use  of 
funds  to  influence  government  policy  or 
action. 

The  assessment  rate  may  not  exceed 
10  cents  per  7-pound  tray  of  kiwifruit 
The  actual  rate  would  be  recommended 
by  the  Board  and  approved  by  the 


Secretwy  through  regidation.  Direct 
sales  to  consumers  by  a  producer  and 
kiwifriut  for  processing  are  exempt  from 
assessments. 

The  assessment  sections  also  outline 
the  procedures  to  be  followed  by 
handlers  and  importers  for  remitting 
assessments;  establish  a  1.5  percmt  per 
month  interest  cfaaige  for  unpaid  or  late 
assessments;  and  provide  for  refunds  of 
assessments  paid  by  importers  who 
import  less  than  10,000  pounds  of 
kiwifruit  a  year. 

Sections  1214.60  through  1214.62 
concern  reporting  and  reondkeeping 
requirements  for  persons  subject  to  the 
Order  and  protect  the  confidentialify  of 
information  obtained  from  such  books, 
reco^,  or  reports. 

Sections  1214.70  through  1214.73 
describe  the  rights  of  the  Secretary, 
authorize  the  Secretary  to  suspend  or 
terminate  the  Order  when  deemed 
appropriate,  and  prescribe  proceedings 
after  suspeiuion  or  termination. 

Sections  1214.74  throiigh  1214.77  are 
miscellaneous  provisions  including  the 
provisions  involving  personal  liability 
of  Board  members  and  employees; 
hwnrfling  of  patents,  copyrights, 
inventions,  and  others;  amendments  to 
the  Order;  and  separability  of  Order 
provisions. 
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Administrative  practice  and 
procedure.  Advertising,  Consumer 
information.  Marketing  agreements. 
Kiwifruit,  Promotion,  Rep>orting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  7  of 
Chapter  XI  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

1.  Part  1214  is  added  to  read  as 
follows: 

PART  1214— KIWIFRUIT  RESEARCH. 
PROMOTION,  AND  CONSUMER 
INFORMATION  ORDER 

Subpart  A— KlwNniit  Reaaerch,  Promottoni 
and  Coneumsr  hilw  nialioii  Ordsr 

Definition 

Sec. 

1214.1 

1214.2 

1214.3 

1214.4 

1214.5 

1214.6 

1214.7 

1214.8 

1214.9 

1214.10 

1214.11 

1214.12 

1214.13 

1214.14 

1214.15 


Act 

Consumer  infonnation. 

Department 

Exporter. 

Fiscal  year. 

Handler. 

Importer. 

Kiwifruit 

Marketing. 

Put  and  Subpart 

Penon. 

Processing. 

Producer. 

Programs,  plans,  and  projects. 

Promotion. 


1214.16  Promotkn  Board. 

1214.17  Research. 

1214.18  Seoetaiy. 

1214.19  United  Statasw 

Natkaal  KiwifrvM  Beard 

1214.30  Establisfamsnt  adjustment  and 
memberahip. 

1214.31  NominatioDS. 

1214.32  Acceptance. 

1214.33  Appointmmt 

1214.34  Term  of  office. 

1214.35  Vacancies. 

1214.36  Procedure. 

1214.37  CompaBsatkn  and  i 

1214.38  Powacs. 

1214.39  Duties. 


adlndMtryl 
1214.40    Programs,  plans,  and  pn^sds. 


1214.50  Budget  and  expanses. 

1214.51  Assessments. 

1214.52  Exemption  from  i 

1214.53  infliMiwing  govemmeiUal  actioo. 


1214.60  Reports. 

1214.61  Books  and  records.' 

1214.62  Confidential  treatment 


1214.70  Right  of  the  Secretary. 

1214.71  Suspension  or  termination. 

1214.72  Proceedings  after  termination. 

1214.73  Effect  of  termination  or 
amendment. 

1214.74  Personal  liability. 

1214.75  Patents,  copyrights,  Loventioiis, 
publications,  and  product  formulations. 

1214.76  Amendments. 

1214.77  Separability. 

Subpart  D    Rulaa  and  HegulaMona 
Definitions 

Sec. 

1214.100    Terms  defined. 

Nomination  Prooeilnres 

1214.110    Nraninations. 


1214.111 
1214.112 


Mail  balloting. 
Appointment 


General 

1214.115    Financial  statements. 


1214.120  Pajrment  of  assessments. 

1214.121  Exemption  procedures. 

Rapofts 

1214.125    Reports. 
Miscelianeons 

1214.130    QMB  control  niunbers. 
Anthority:  7  U.S.C  7461-7473. 


Subpwt  A— tOwNiuN,  I 

rTDfiMOon,  ana  uonsumer  irnonnMnii 

Ordw^ 


f1t14.1    AcL 

Act  means  the  National  Kiwifruit 
Research,  PrcHnotion,  and  Qmsumer 
Information  Act,  subtitle  D  of  title  V  of 
the  Fedoal  Agricultural  Improvement 
and  Reform  Act  of  1996,  Public  Law 
104-127. 7  U.S.C  7461-7473.  and  any 
amendments  thereto. 


f1>14.2 

Consumer  infoaaatitm  means  any 
action  taken  to  provide  information  to, 
and  broaden  die  understanding  of,  the 
general  public  regarding  the 
consumption,  use,  nutritional  attributes, 
and  cam  of  kiwifruit 


1 1X14.3 

Department  means  the  United  States 
Department  of  Agriculture. 


§1214.4 

The  term  exporter  means  any  peaaa 
outside  the  United  States  who  exports 
kiwifruit  into  the  United  States. 

f  12143    Fiscal  year. 

Fiscal  year  means  the  1 2-month 
period  from  October  1  to  September  30 
each  year,  or  such  other  period  as 
recommended  by  the  Promotion  Board 
and  approved  by  the  Secretary. 


f  1214.6 

Handler  means  any  person,  excluding 
a  corrmion  carrier,  engaged  in  the 
business  of  buying  and  selling, 
packaging,  TP'''^^'*^'"gj  or  distributing 
kiwifruit  as  specified  in  the  Orderl 


11214.7 

Importer  means  any  person  who 
imports  kiwifruit  into  the  United  States. 

{1214.8    tOwtfrutt. 

Kiwifruit  means  all  varieties  of  frresh 
kiwifruit  classified  under  the  species 
Actinidia  deliciosa  or  the  genus 
Actinidia,  whose  fruit  is  a  large  berry, 
oval  in  shape,  with  a  brown  skin 
covered  in  hairs,  which  are  grown  in  or 
imported  into  the  United  States. 

{1214.9    MartwOng. 

Marketing  means  to  sell  or  otherwise 
dispose  of  Idwifruit  into  interstate, 
foreign,  or  intrastate  commerce  by 
buying,  marinating,  distribution,  or 
otherwise  placing  kiwifruit  into 
commerce. 

{1214.10    Part  and  subpart. 

Part  means  this  kiwifruit  research, 
promotion,  and  consumer  information 
mder  and  all  rules  and  regulations  and 
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lupplemental  orders  issued  thereunder, 
•nd  the  term  subpart  loiaans  the 
kiwifruit  research,  promotion,  and 
consumer  information  order. 

11214.11    Pwaon. 

Person  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative,  or  other  legal 
entity. 
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11214.12 

Processing  means  kiwifruit  that  are 
commercially  canned,  fermented, 
distilled,  extracted,  preserved,  ground, 
crushed  or  processed  in  such  manner  as 
the  Promotion  Board,  with  the  approval 
of  the  Secretary,  may  determine. 


11214.13 

Producer  means  any  person  who 
grows  kiwifruit  in  the  United  States  far 
sale  in  comniaRsaL  . 


f  1214.14        ^ ,. . ^ 

Progrunu,  plans,  and  profecta  means 
promotion,  research,  and  consuiaar 
information  plans,  studies,  pro}ects.  or 
programs  conducted  pursuant  to  this 
part. 


§1214.15 

PhxnoCio/i  means  any  action  >«Vwi 
under  this  Order  includiog  paid 
•dvertising,  to  present  a  bvorable  image 
far  kiwifruit  to  the  general  public  far  the 
purpose  of  improving  the  competitive 
poaition  of  kiwifruit  and  stimulating  the 
sale  of  kiwifruit 

|1214.1t    Pronioton  Board. 

Pnatotion  Board  means  the 
administrative  body  refarred  to  as  the 
National  Kiwifruit  Board  or  otherwise 
named  Kiwifruit  Promotion  Board  or 
Promotion  Board  established  under 
S  1214.30. 


11114.17 

Bmearch  means  any  type  of  raaearch 
ruatii^  to  the  use.  nutritional  value, 
and  morketiqg  of  kiwifrxut  conducted 
far  die  purpose  of  advancing  the  image, 
dosirabili^.  marketability,  or  quality  of 
kiwifruit  '       ^       J 


f12l4.1B 

Secietaiy  means  the  Secretary  of 
Agriciiltiue  of  the  United  States  or  any 
other  officer  or  employee  of  the 
Department  to  whom  the  authority  has 
heretofore  been  delesated.  or  to  whom 
authority  may  hereafter  be  delegated,  to 
act  in  the  Secretary's  stead. 


National  Kiwifruit  Boaid 

11214.30    EMablMimant  AdIustnMnt.  and 


11214.19    UnNad: 

United  States  means  the  50  states  of 
the  United  States,  the  IMstrict  of 
Colxmibia.  and  the  Commonwealth  of 
Puerto  Rica 


(a)  Establishment  of  National 
Kiwifruit  Board.  There  is  hereby 
established  a  National  iCiwifruit  Board 
of  11  members  appointed  by  the 
Secretary  as  follows: 

(1)  Six  members  who  are  producers 
(or  their  representatives)  and  who  are 
not  exempt  from  an  assessment 

(2)  Four  members  who  are  importers 
(or  their  representatives)  and  who  are 
not  exempt  from  an  assessment,  or  are 
exporters  (or  their  representatives). 

(3)  One  member  appointed  from  the 
general  public. 

(b)  Amustment  of  Membership. 

(1)  Subject  to  the  11  member  Umit  the 
Secretary  may  adjust  membership  on 
the  Promotion  Board  to  accommodate 
changas  in  production  and  import  levels 
of  kiwifruit  so  long  as  producers 
comprise  not  less  than  51  percent  of  the 
membership  of  the  Board. 

(2)  At  least  every  five  years,  and  not 
more  than  every  three  years,  the 
Promotion  Board  shall  review  changes 
in  the  volume  of  domestic  and  imported 
kiwifruit.  If  the  aimual  kiwifruit 
production  and  imports  over  the 
preceding  four  years,  indicate  that  such 
changes  in  prodiiction  and  import  levels 
have  occurred  warrantii^ 
reapportionment,  the  Promotion  Board 
shall  recommend  reapportionment  of 
Board  membership  subject  to  the  51 
percent  requirement,  for  approval  of  the 
Secretary. 

(3)  In  determining  the  volume  of 
kiwifruit  produced  in  the  United  States 
or  imported  into  die  United  States  hx 
purposes  of  this  section,  the  Promotion 
Board  and  the  Secretary  shall. 

(i)  Only  consider  kiwifruit  produced 
or  imported  Sy  producers  and 
importers,  respectively,  as  those  terms 
are  defined  in  §  1214.13  and  1214.7;  and 

(ii)  Use  the  information  received  by 
the  Promotion  Board  under  §  1214.60. 
and  data  published  by  the  California 
Kiwifruit  Commission.  U.S.  Department 
of  Commerce  import  statistics  and  other 
government  kiw^uit  production  data. 

(c)  Appointment  ana  nomination. 

(1)  Appointment.  The  Secretary  shall 
appoint  the  members  of  the  Promotion 
Board  from  nominations  submitted  in 
accordance  with  this  section. 

(i)  Producers  shall  be  appointed  from 
individuals  nominated  by  producers. 

(ii)  Importers  and  exporters  shall  be 
appointed  from  individuals  nominated 
by  importers  and/or  exporters. 

(iii)  The  public  representative  shall  be 
appointed  from  nominations  submitted 
fay  the  Promotion  Board. 

(iv)  If  producers.  imp<Hters.  or 
exporters  hil  to  nominate  individuals 


for  appointment,  the  Secretary  shall 
appoint  members  in  the  manner 
specified  in  §  1214.31.  If  the  Promotion 
Board  fails  to  nominate  a  public 
representative,  such  member  may  be 
appointed  by  the  Secretary  without  a 
nomination. 

(2)  The  Secretary  shall  appoint  an 
alternate  for  each  member  of  the 
Promotion  Board.  Alternates  shall: 

(i)  Be  appointed  in  the  same  nmnimr 
for  whom  such  individual  is  an 
alternate;  and 

(ii)  Serve  on  the  Promotion  Board  as 
a  voting  member  if  such  member  is 
absent  or  disqualified. 

(3)  For  purposes  of  the  provisions  of 
this  section  relating  to  the  appointment 
of  producers  and  importers  or  exporters 
to  serve  on  the  Promotion  Board,  the 
term  producer,  importer,  or  exportw 
refars  to  any  person  who  is  a  producer, 
importer,  or  exporter,  respectively,  or  if 
the  producer,  importer,  or  e^^orter  is  OD 
entity  other  than  an  individual,  an 
individual  who  is  an  officer  or 
employee  of  such  producer,  importer,  or 
exporter.  Persons  who  qualify  to  serve 
as  either  a  producer  member  or  an., 
importer  member  must  select  the 

industry  group  that  they  want  to ^ 

represent  , . 


11214.31 

All  nominations  for  appointlOLePtl  to 
the  Promotion  Board  under  §  1214.33 
shall  be  made  as  follows: 

(a)  As  soon  as  practicable  after  this 
subpart  becomes  effective,  nominations 
for  appointment  to  the  initial  Promotion 
Board  shall  be  obtained  from  produoeo 
and  importers  or  exporters  by  the 
Secretary.  In  any  subsequent  year  ia 
which  an  appointment  to  the  PromotiaB 
Board  is  to  be  made,  nominations  fat 
positions  whose  terms  will  expire  at  the 
end  of  that  year  shall  be  obtained  from 
prodxicers.  and  as  appropriate, 
imptwters  or  exporters,  and  certified  ae 
eligible  candidates  by  the  ProBio(ie» 
Board  and  submitted  to  the  Secrataiy  by 
May  1  of  such  year,  or  such  other  dale 
as  approved  by  the  SecretMy. 

(b)  Nominations  shall  be  made 
through  mail  ballot  in  accordance  with 
procedures  prescribed  in  this  section. 

(c)  Except  for  initial  Promotion  Board 
members,  whose  nomination  process 
will  be  initiated  by  the  Secretary,  the 
Promotion  Board  shall  issue  a  call  for 
nominations  by  March  1  of  each  year  in 
which  nominations  for  an  appointment 
to  the  Promotion  Board  is  to  be  made. 
The  call  shall  include,  at  a  mininnim 
the  follo%iring  information: 

(1)  A  list  by  importer/exporter  and 
producer  category  of  the  vacancies  for 
which  nominee  may  be  submitted. 


(2)  The  date  by  which  the  names  of 
nominees  shall  be  submitted  for 
consideration  to  be  in  compliance  with 
penmraph  (a)  of  this  section.  ^ 

(3)Nominations  for  each  position 
shall  be  made  by  mail.  Nomination 
forms  shall  be  inailed  to  all  knoMm 
producers,  importers  in  the  United 
States,  and  kiwifruit  exporters  and/or 
exporter  organizations  where  possible. 
The  nomination  fon^  shall  have 
attached  to  it  the  requirements  of  the 
poaition,  term,  eligibility  requirements, 
and  the  Department's  equal  opportunity 
policy.  Except  with  respect  to 
nominations  for  the  initial 
appointments  to  the  Promotion  Board, 
publicizing  the  nomination  process  and 
vacant  positions  shall  be  the 
responsibility  of  the  Promotion  Boerd. 

(4)  All  producers,  importers  within 
the  United  States,  and  exporters  may 
participate  in  the  nomination  process. 
However,  if  a  producer  is  engaged  in  the 
production  of  kiwifruit  and  is  also  an 
impcwter,  such  person's  participation 
shall  be  limited  to  one  vote.  The 
following  nomination  process  shall  be 
followed: 

(i)  Nomination  forms  shall  be  sent  to 
all  known  producers,  importers,  or 
exporters.  The  Pnnnotion  Board  shall 
determine  the  ^igibility  and  willingness 
to  swve  of  all  names  of  the  individuals 
listed  on  the  nomination  forms  returned 
to  the  Promotion  Board.  The  names  of 
the  individuals  who  are  eligible  and 
willing  to  serve  will  be  listed  on  a 
•election  ballot  The  selection  ballot 
wiU  be  sent  to  all  known  producers  and 
importers  for  final  selection  of  the 
nominees  to  l>e  sent  to  the  Secretary. 
Exporters  will  not  be  sent  a  selection 
bellot 

(ii)  Each  nominee  shall  meet  the 
qualifications  set  forth  in  this  part 

(iii)  If  a  producer  nominee  is  engaged 
in  the  production  of  kiwifruit  and  is 
also  an  importer,  such  individual  ahall 
participate  within  the  category  that  such 
individual  so  elects  in  writing  to  the 
Promotion  Board  and  such  election 
shall  remain  controlling  imtil  revoked 
in  writing  to  the  Promotion  Board. 

(d)  When  producers  or  importers  are 
voting  for  nominees  to  the  Promotion 
Board  the  following  provisions  shall 

U)  Voting  for  any  open  position  shall 
be  on  the  Imsis  of  one  vote  per  eligible 
voter. 

(2)  Producers  will  vote  for  producer 
positions  and  importers  will  vote  for 
importer  and  exporter  positions  only. 

(3)  Whenever  the  producers  or 
importers  are  choosing  nominees  for 
one  open  position  on  the  Promotion 
Board,  the  proposed  nominee  with  the 
highest  and  second  highest  number  of 


votes  cast  shall  be  the  nominees 
submitted  to  the  Secretary. 

(4)  Each  open  position  will  be  a 
separate  position.  Alternate  and  member 
selections  will  also  be  held  as  separate 
positions.  A  person  shall  only  be 
nominated  for  one  open  member  or 
alternate  position. 

(5)  Voters  shall  certify  on  their  ballots 
as  to  their  eligibility.  Such  cotification 
may  he  subject  to  verification. 

(e)  The  Secretary  may  reject  any 
nominee  submitted.  If  there  are 
insufficient  nominees  from  which  to 
appoint  members  to  the  Promotion 
Board  as  a  result  of  the  Secretary's 
rejecting  such  nominees,  additional 
nominees  shall  be  submitted  to  the 
Secretary  under  the  procedures  set  out 
in  this  section. 

(f)  Whenever  producers  w  impcoters 
fail  to  nominate  individuals  for  an  open 
position  on  the  Promotion  Board  under 
the  preceding  provisions  of  this  section 
the  Secretary  may  appoint  members  in 
such,  manntw  as  the  Secretary 
determines  appropriate. 


(c)  Promotion  Board  members  shall 
serve  during  the  term  of  office  for  which 
they  are  appointed  and  have  qualified, 
and  until  their  successors  are  appointed 
and  have  qualified. 

(d)(1)  No  member  shall  serve  mon 
than  two  successive  three-year  terms, 
except  as  provided  in  paragraph  (dM2) 
of  this  section  and  §  1214.35(bXl)- 
Members  serving  two  consecutive  three- 
year  terms  are  eligible  to  serve  as 
alternates,  and  alternates  serving  two 
consecutive  three-3rBar  terms  are  eligible 
to  serve  two  three-year  tnms  as 
members. 

(2)  Those  members  serving  initial 
terms  of  two  years  may  serve  one 
siycessive  throe  year  tami. 


|1214J> 

Each  individual  mmiinated  for 
membership  on  die  Promotion  Bowd 
shall  qualify  by  filing  a  written 
acceptance  with  the  Secretary  at  the 
time  of  nomination.  Such  acceptance 
shall  represent  the  nominee's 
willingness  to  serve  if  selected  and  to 
operate  in  acaudance  with  the 
provisicHis  of  this  part 


11214.33     _ 

From  the  nominations  made  pursuant 
to  this  subpart,  the  Secretary  shisll 
appoint  the  members  and  alternates. 

§1214.34    Tone  of  ofllee. 

(a)  The  members  and  alternates  of  the 
PrcHnotkm  Board  shall  serve  for  terms  of 
three  years,  except  that  five  m«nbers 
and  their  alternates  appointed  to  the 
initial  Promotion  Board  shall  be 
appointed  for  a  term  of  two  years  and 
six  members  and  their  alternates  shall 
be  appointed  fc^.a  torn  of  three  years. 

(bHl)  Except  with  respect  to  terms  of 
office  of  the  initial  Promotion  Board,  the 
torm  of  office  for  each  member  and 
alternate  of  the  Promotion  Board  shall 
begin  on  July  1  or  such  other  date  that 
may  be  approved  by  the  Secretary. 

(2)  The  term  of  office  for  the  initial 
Promotion  Board  shall  begin 
immediately  following  appointment  by 
the  Secretary,  except  tiiat  time  in  the 
interim  period  from  appointment  until 
the  following  July  1,  or  such  other  date 
that  is  the  generally  applicable 
beginning  date  for  terms  under 
paragraph  (b)(1)  of  this  section  approved 
by  the  Secretary,  shall  not  count  toward 
the  tenure  limitation  of  office. 


11214.36    Va 

(a)  To  fill  any  vacancy  occasioned  by 
the  deadi,  removal,  resignation,  or 
disqualification  of  any  member  of  the 
Promotion  Board,  the  alternate  of  that 
member  shall  automatically  assume  the 
position  of  said  member.  If  an  alternate 
membw  positim  becomes  vacant,  the 
Secretary  shall  appoint  an  alternate 
member  in  the  manner  specified  in 
§  1214.31.  Each  successor  appointment 
shall  be  for  the  remainder  of  the  term 
vacated.  A  vacancy  will  not  be  required 
to  be  filled  if  the  uneiqpired  term  is  lets 
than  six  months. 

(b)(1)  No  successor  appointed  to  a 
vacated  term  of  office  uiall  serve  mora 
than  two  successive  three-3rear  terms  on 
the  Promotion  Board,  except  as 
provided  in  paragraph  (bK2Xii)  of  Uils 
sectioiL 

(2)(i)  Any  successor  serving  longer 
than  one  year  may  serve  one  successive 
three-year  term. 

(ii)  Any  successor  serving  one  yeer  or 
less  may  serve  two  successive  three-3rear 
terms. 

(c)  If  a  member  of  the  Promotion 
Board  consistenUy  refuses  to  perform 
the  duties  of  a  member  of  the  Promotion 
Board,  or  if  a  member  of  the  Promotion 
Board  is  engaged  in  acts  of  dishonesty 
or  willful  misconduct,  the  Promotion 
Board  may  recommend  to  the  Secretary 
that  the  member  be  removed  from  office. 
If  the  Secretary  finds  the 
recommendation  of  the  Promotion 
Board  shows  adequate  cause,  the 
Secretary  shall  remove  such  member 
from  office.  Further,  without 
recommendation  of  the  Promotion 
Board,  a  member  may  be  twnoved  by 
the  Secretary  upon  showing  of  adequate 
cause,  includii^;  the  failure  by  a 
member  to  submit  reports  or  remit 
assessments  required  under  this  p>art,  if 
the  Secretary  determines  that  such 
member's  continued  service  would  be 
detrimental  to  the  achievonent  of  the 
purposes  of  the  Act 
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(a)  At  a  properly  convened  meeting  of 
the  Promotion  B(Mrd,  a  majority  of  the 
members  shall  constitute  a  quorum. 

(b)  Each  member  of  the  Promotion 
B<Mrd  will  be  entitled  to  one  vote  on 
any  matter  put  to  the  Promotiim  Board. 
At  MMmbled  meetings  of  the  Promotion 
BiMrd.  all  votes  wrill  be  cast  in  person. 

(1)  A  motion,  except  motions  to  set  an 
assessment  rate  and  motion  to  approve 
a  budget,  will  carry  if  supported  by  a 
simple  maiority  of  those  voting. 

(2)  Motions  to  establish  an  assessment 
rate  and  motions  to  approve  a  budget 
shall  require  a  two-thirds  vote  of  a 
quorum  of  the  Promotion  Board  for 


(c)  Meetings  of  the  Promotion  Board 
may  be  conducted  by  other  means  of 
communications,  provided  that  each 
member  is  given  prior  notice  of  the 
meeting  and  has  an  opportunity  to  be 
present  either  phjrsicolly  or  by 
electronic  connection. 

(d)  In  lieu  of  voting  at  a  properly 
convened  meeting  and,  when  in  the 
opinion  of  the  chairperson  of  the 
Promotion  Board  such  action  is 
considered  necessary,  the  Promotion 
Board  may  take  action  upon  the 
concxuring  votes  of  a  majority  of  its 
members  by  mail,  telephone,  electronic 
mail,  facsimile,  or  any  other  means  of 
communication,  and,  if  appropriate, 
confirmed  promptly  in  writing.  In  that 
event,  all  members  must  be  notified  and 
provided  the  opportunity  to  vote.  Any 
action  so  taken  shall  have  the  same 
force  and  e£Eact  as  thnngh  such  action 
had  been  taken  at  a  properly  convened 
meeting  of  the  Promotion  Board.  All 
votes  shall  be  recorded  in  Promotion 
Board  minutes. 

(e)  The  organizatian  of  the  Promotion 
Board  and  t^  procedures  for 
conducting  meetings  of  the  Promotioa 
Board  shall  be  in  accordance  with  its 
bylaws,  which  shall  be  aatablished  by 
the  Promotian  Board  and  approved  l^ 
&e  Secretary. 

f1214J7   Companaotlonand 


The  members  and  alternate  members 
of  the  Promotion  Board  shall  serve 
without  compensation  but  shall  be 
reimbursed  for  necessary  and  reason^ila 
expenses  or  a  reasonable  per  diem 
ollowrance,  as  approved  by  the 
Promotion  Board  and  the  Secretary, 
incurred  by  such  members  in  the 
performance  of  their  responsibilitiaa 
under  this  sut^jart 

fIZlOB    Powers. 

The  Promotion  Board  shall  have  the 
following  powers: 


(a)  To  receive  and  evaluate  or,  on  its 
own  initiative,  develop  and  budget  for 
proposed  programs,  plans,  or  projects  to 
promote  the  use  of  kiwifruit,  as  well  as 
proposed  programs,  plans,  or  projects 
for  research  and  consumer  information, 
and  to  make  recommendations  to  the 
Secretary  regarding  such  proposals; 

(b)  To  administer  the  provisions  of 
this  subpart  la  accordance  with  its 
terms  and  provisions; 

(c)  To  appoint  or  employ  such 
individuals  as  it  may  deem  necessary, 
define  the  duties,  and  determine  the 
compmisation  of  such  individuals.  The 
Board  shall  seek,  to  the  extent  possible, 
to  employ  or  contract  with  personnel 
who  are  already  associated  with  state 
chartered  organizations  involved  in 
promoting  kiwifruit; 

(d)  To  make  rules  and  regulations  to 
effoctuate  the  terms  and  provisions  of 
this  subpart; 

(e)  To  receive,  investigate,  and  report 
to  the  Secretary  for  action  complaints  of 
violations  of  the  provisions  of  thif 
subpart: 

(f)  To  establish  committees  and 
subcommittees  of  Promotion  Board 
members,  including  an  executive 
committee  whose  powers  and 
membership  shall  be  determined  by  Ae 
Promotion  Board,  subject  to  the 
approval  of  the  Secretary,  and  to  adopt 
such  bylaws  and  other  rules  for  the 
conduct  of  its  business  as  it  may  deem 
advisable; 

(g)  To  establish  committees  which 
may  include  individuals  other  than 
Pfomotion  Board  mwnbers,  and  pay  the 
necessary  and  reasonable  expenses  and 
fees  for  the  members  of  such 
committees; 

(h)  To  recommend  to  the  Secretary 
amendments  to  this  subpart; 

(i)  With  the  approval  of  the  Secretary, 
to  enter  into  Contracts  or  agreements  for 
the  development  and  conduct  of 
programs,  plans,  or  jHDJects  authorized 
under  §  1214.40  and  for  other  services 
necessary  for  the  implementation  of  this 
subpart,  and  for  the  payment  of  the  cost 
thereof  with  funds  collected  and 
received  pursuant  to  this  subpart.  The 
Promotion  Board  shall  not  contract  with 
any  person  covered  by  the  program  or 
serving  on  the  promotion  board  for  the 
purpose  of  kiwifruit  programs,  plans,  or 
projects.  Any  contract  or  agreement 
shall  provide  that: 

(1)  The  contractor  or  agreeing  party 
shall  develop  and  submit  to  the 
Promotion  Board  a  program,  plan,'or 
project  together  with  a  budget  or 
budgets  that  shall  show  the  estimated 
cost  to  be  incurred  for  such  program, 
plan,  or  project; 


(2)  Any  such  program,  plan,  or  project 
shall  become  effective  upon  approval  of 
the  Secretary; 

(3)  The  contracting  or  agreeing  party 
shall  keep  accurate  records  of  all  of  its 
transactions  and  make  periodic  reports 
to  the  Promotion  Board  of  activities 
conducted,  submit  accounting  for  funds 
received  and  expended,  and  make  such 
other  reports  as  the  Secretary  or  the 
Promotion  Board  may  require;  and  the 
Secretary  may  audit  the  records  of  the 
contracting  or  agreeing  party 
periodically;  and 

(4)  Any  subcontractor  who  enters  into 
a  contract  with  a  Promotion  Board 
contractor  and  who  receives  or 
otherwise  uses  funds  allocated  by  the 
Promotion  Board  shall  be  subject  to  the 
same  provisions  as  the  contractor; 

(j)  With  the  approval  of  the  Secretary, 
to  invest,  pending  disbursement 
pursuant  to  a  program,  plan,  or  project, 
funds  collected  thiou^  assessments 
provided  for  in  §  1214.51,  and  any  other 
funds  received  by  the  Promotion  Board 
in,  and  only  in.  obligations  of  the 
United  States  or  any  agency  thereof,  in 
any  interest-bearing  account  or 
certificate  of  deposit  of  a  bank  that  is  •' 
member  of  the  Federal  Reserve  System, 
or  i«  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States: 

(k)  To  require  its  empfoyees  to 
receive,  investigate,  and  report  to  the 
Secretary  complaints  of  violations  of 
this  part;  and 

(1)  Such  otbet  powers  as  may  be 
approved  by  the  Secretary. 

f1210*    Dudoa. 

The  Promotion  Board  shall  have  the 
following  duties: 

(a)  To  meet  not  less  than  two  times 
per  jreer.  and  to  oiganize  and  select  from 
among  its  members  a  chairperson  and 
such  other  officers  as  may  be  necessary; 

(b)  To  evaluate  or  develop,  and 
submit  to  the  Secretary  for  approval.     . 
promotian.  raoearch,  and  ccmaumo' 
information  programs,  plans  or  projects; 

(c)  To  prepare  for  oech  fiscal  year,  and 
submit  to  the  Secretary  for  approval  at 
least  60  days  prior  to  the  beginning  of 
each  fiscal  year,  a  budget  of  its 
anticipated  expenses  and  disbursements 
in  the  administration  of  this  subpart  and 
a  mariceting  plan  with  all  the  programs, 
plans,  and  projects  as  provided  in 

SS  1214.40  and  1214.50; 

(d)  To  maintain  such  books  and 
records,  which  shall  be  available  to  the 
Secretary  for  inspection  and  audit,  and 
to  prepare  and  submit  such  reports  from 
time  to  time  to  the  Secretary,  as  the 
Secretary  may  prescribe,  and  to  make 
appropriate  accounting  with  respect  to 
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the  receipt  and  disbursonent  of  all 
funds  entrusted  to  it; 

(e)  To  preoare  and  make  public,  ai 
least  anmuHly.  a  report  of  ita  activities 
carried  out.  uid  an  accounting  for  funds 
received  and  expended: 

(f)  To  cause  its  finanri^l  statement*  to 
be  prepared  in  ccmformity  with 
generally  accepted  accounting 
principles  and  to  be  audited  by  an 
independent  cotified  public  accountant 
in  accordance  with  generally  accepted 
auditing  standards  at  least  once  each 
fiscal  year  and  at  such  other  times  a»  the 
Secretary  may  request,  and  submit  a 
copy  of  each  such  audit  to  the  Socretary; 

(g)  To  give  the  Seoelary  the  sania 
notice  of  meetings  of  the  Promotioa 
Board  as  is  given  to  members  in  order 
that  the  Secretary,  or  a  representative  of 
the  Secretary,  may  attend  such 
meetings; 

(h)  To  submit  to  dw  Seoetaiy  nich 
information  as  may  be  requested 
pursuant  to  this  subpart; 

(i)  To  keep  minutes,  books,  and 
reraids  that  dearly  reffect  all  the  acts 
■n<t  transactioos  of  the  Promotion 
Board.  Minutes  of  each  Board  meeting 
shall  be  prompdy  reported  to  the 
Secretary; 

Q)  To  act  as  intermediary  between  the 
Secretary  and  any  industry  member 

Qk)  To  follow  the  Depaitaienf  s  equal 
c^portunity/civil  rights  policies; 

0)  To  work  to  achieve  an  eflactive. 
continuous,  and  co<xdinated  program  of 
promotion,  research,  consumer 
^iifnmr««tinn,  evaluation  and  industry 
information  designed  to  strengthoi  the 
Uwifruit  industry's  position  in  the 
marketplace.  TP^intain  and  expand 
existing  markets  and  uses  for  Idwifruit, 
develop  new  maritets  and  use*  for 
kivrifruit.  and  to  cany  out  programs, 
plans,  anid  project*  designed  to  provide 
iwniriniiiiTi  benefit*  to  the  kiwifrnit 
industry; 

(m)  To  conduct  periodic  review  or 
evaluation  of  emch  program,  plan,  or 
{ffoject  to  ensure  that  it  contribute*  to  an 
e£EiBCtive  jHogram  of  raaeaich. 
promotian,  and  consumer  infivmatimi; 

(n)  Not  less  than  every  5  years, 
authorize  and  fund,  from  fonds 
odierwise  available  to  the  Promotion 
Board,  an  independent  evaluation  of  the 
efiiactivene**  of  tbe  program*  conducted 
by  the  Promotion  Board.  Tbe  Promotion 
Board  shall  submit  to  the  Secretary,  and 
m«ka  available  to  the  public,  the  results 
of  each  periodic  independent  evaluation 
conducted  under  this  section;  and 

(o)  To  investigate  violations  of  die 
Older  and  report  the  results  of  such 
investigations  to  the  Secretary  for 
appropriate  action  to  enforce  the 
provisions  of  the  Order. 


ProiBotiAB, 


11214.40 

(a)  Tbe  Pnunotion  Board  shall  receive 
and  evaluate,  or  on  its  own  initiative 
develop,  and  submit  to  the  Secretary  for 
approval  any  program,  plan,  or  project 
authorized  luidw  this  subpart  Such 
programs,  plans,  or  project  shall 
provide  for 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  programs  for  promotiani, 
rnmiarrh.  and  consumer  information 
with  respect  to  kiwifruit;  and 

(2)  The  establishmmt  and  conduct  of 
leseerch  with  respect  to  the  use, 
nutritional  value,  sale,  distribution,  and 
marketing,  of  kiwifruit  and  kiwifruit 
products,  and  the  creation  of  new 
products  thereof,  to  the  end  that 
marketing  and  use  of  kiwifruit  may  be 
encouraged,  expanded,  improved,  or 
made  more  acceptdile  and  to  advance 
the  image.  desiraMIity.  or  quality  of 
kiwifruit 

(b)  No  program,  plan,  or  fnoject  chall 
be  imi^emented  prior  to  it*  approval  by 
the  Secretary.  Ctece  a  program,  plan,  or 
project  i*  so  approved,  the  Promotion 
Board  ahall  take  appropriate  steps  to 

uplementit 

(c)  Each  program,  plan,  or  project 
implemented  under  this  subpart  shall  be 
reviewed  or  evaluated  periodically  by 
the  Promotion  Board  to  ensure  that  it 
contributes  to  an  effective  program  of 
promotion,  research,  or  consumer 
information.  If  it  is  found  by  the 
Promotion  Board  that  any  such  program, 
plan,  or  project  does  not  contribute  to 
an  efiiactive  program  of  promotion, 
research,  or  consumer  informatioa,  then 
the  Promotion  Board  shall  terminate 
such  program,  plan,  or  project 

(d)  No  program,  plan,  or  project  shall 
nniiV«»  any  false  claims  on  behalf  of 
kiwifruit  or  use  unfeir  or  deceptive  act* 
or  practices  wdth  respect  to  the  quality, 
value,  or  u*e  of  any  competing  product 
Kiwifruit  of  all  origin*  shall  be  treated 
eiqually.  All  promotions  shall  be  generic 
in  nature. 

(e)  PromoticHis  shall  be  conducrted  to 
promote  kiwifruit  during  all  seesons 
and  from  all  countries. 

(f)  AU  programs  developed  and 
implemmted  by  the  Board  shall 
promote  kiwifruit  consumption  in  die 
U.S.  domestic  marieet  No  program  shall 
be  implraaented  by  the  Boerd  to 
promote  exports  of  U.S.-produced 
kivrifruit  in  foreign  markets. 


f1S14J0 

(aXD  At  least  60  days  prior  to  the 
begiiming  of  each  fis(»l  year,  and  as 


may  be  necessary  thereafter,  the 

Promotion  Board  shall  prepare  and 

submit  to  the  Secretary  a  budget  for  the 

fiscal  year  covering  its  anticipated 

expenses  and  disbursement*  in 

adminiatering  thi*  subpart  Each  such 

budget  shall  include: 
(ij  A  statement  of  objectives  and 

strategy  for  each  program,  plan,  ot 

project; 
(ii)  A  summary  of  anticipated 

revenue,  with  comparative  data  for  at 

least  one  preceding  year, 
(iii)  A  summary  of  proposed 

expenditures  for  each  program,  plan,  or 

project;  and 
(hr)  Staff  and  administrative  expense 

breakdown*,  with  comparative  data  for 
at  least  one  ]»eceding  year. 

(2)  Each  budget  shall  {vovide 
adequate  funds  to  defray  its  propoeed 
ffxp^ffylitimia  and  to  provide  for  a 
neerve  a*  oet  faith  in  perap^  (f)  of 
thissectioii. 

(3Xi)  Subject  to  paragraph  (aXSKU)  of 
thi«  section,  any  amendment  or  additioa 
to  an  approved  budget  must  be 
approirad  by  the  Secretary,  including 
shifting  of  funds  from  one  program, 
plan,  or  project  to  another. 

(ii)  Suits  of  funds  which  do  not  cause 
an  inareese  in  the  Promotion  Board's 
approved  budget  and  vdiich  are 
ccmsistent  with  geveming  bylaws  need 
not  have  prior  amvoval  ^  die 
Seoefeary. 

04  The  Praoiotion  Boerd  is  authwiaed 
to  incur  such  expense*,  including 
provision  for  a  reasonable  reserve,  as  the 
Secretary  finds  are  reasonable  and  likriy 
to  be  incurred  by  the  Promotion  Board 
for  ita  maintenance  and  functioning, 
and  to  enable  it  to  exanaoe  ita  power* 
and  perform  ita  duties  in  accordance 
with  the  {Hovisions  of  this  sul^iart 
Such  expenses  shall  be  paid  from  fund*  , 
received  by  the  Promotion  Board. 

(c)  Tbe  Promotion  Board  may  accept 
voluntary  contributions,  but  these  *baU 
(mly  be  u*ed  to  pay  expenses  incurred 
in  the  conduct  of  programs,  plans,  and 
projecta.  Such  contributicms  shall  be 
free  from  any  encumbraoce  by  die  donor 
and  the  Promotion  Board  shall  retain 
complete  control  of  their  use. 

(d)  The  Promotion  Board  shall 
reindnine  the  Secretary,  from  funds 
received  by  the  Promotion  Board,  for 
administrative  costa  inctirred  by  the 
Secretary  in  implementing  and 
administering  this  subpart  inchiding 
the  salaries  of  Department  employee* 
and  costa  incurred  in  conducting 
refsrenda. 

(e)  The  Promotion  Board  may 
estaUish  an  operating  monetary  reserve 
and  may  carry  over  to  subsequent  fiscal 
periods  excess  funds  in  any  reserve  so 
established.  Such  reserve  funds  may  be 
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naed  to  defray  any  expenses  authorized 
under  this  subpart. 

(f)  With  the  approval  of  the  Secretary, 
the  Promotion  Boeuti  may  borrow 
money  for  the  payment  of 
administrative  expenses,  subject  to  the 
same  fiscal,  budget,  and  audit  controls 
as  other  funds  of  the  Promotion  Board. 
This  provision  is  limited  to  the  first  year 
of  operation  of  the  Promotion  Board. 
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(a)  Any  handler  initially  purchasing, 
or  otherwise  placing  into  interstate,  , 
foreign,  or  intrastate  commerce, 
kiwifruit  produced  in  the  United  States 
shall,  in  the  manner  as  prescribed  by  the 
Promotion  Board  and  approved  by  the 
Secretary,  collect  an  assessment  based 
upon  the  number  of  pounds  of  Idwifruit 
marketed  in  the  United  States  for  the 
account  of  the  producer,  and  remit  the 
aasessraent  to  the  Promotion  Board. 

(b)  The  rate  of  assessment  efiactivs 
during  any  fiscal  year  shall  be  the  rate 
specified  in  the  budget  for  such  fiscal 
year  approved  by  the  Secretary,  except 
that: 

(1)  The  rate  of  assessment  shall  not 
exceed  $0.10  per  seven  poimd  tray  of 
kiwifruit  or  the  equivalmt  thereof. 

(2)  The  rate  of  assessment  for  a  fiscal 
year  may  be  changed  at  the  beginning  of 
the  fiscal  year  only  and  by  regulation  as 
necessary  to  reflect  changed 
cinnunstances,  except  that  any  such 
dMBged  rate  may  not  exceed  the  level 
of  assessment  specified  in  paragraph 
(bKD  of  this  section. 

(c)  Any  person  marketing  bVifruit  of 
that  person's  own  production  into  the 
channels  of  commerce  in  the  United 
States,  through  retail  or  wholesale 
outlets,  shall  be  considered  a  handler 
and  shall  remit  to  the  Promotion  Board 
an  assessment  on  such  kiwifruit  at  the 
late  then  in  effact,  at  such  time  and  in 
such  form  and  manner  prescribed  by  the 
Promotion  Board,  with  the  approval  of 
the  Secretary. 

(dHD  Each  importer  of  kiwifruit  shall 
pay  an  assessment  to  the  Promotion 
Board  on  kiwifruit  imported  for 
marketing  in  the  United  States,  through 
the  U.S.  Customs  Service.  A  person 
acting  as  a  principal  or  as  an  agent, 
Isoker.  or  consignee  for  any  person  who 
produces  kiwifruit  outside  the  United 
States  shall  be  considered  an  importer. 

(2)  The  assessment  rate  for  imported 
kiwifrniit  shall  be  the  same  or  equivalent 
to  the  rate  provided  for  kiwifruit 
produced  in  the  United  States. 

(3)  The  import  assessment  shall  be 
uniformly  applied  to  imported  kiwifruit 
that  are  identified  by  the  number. 
0709.51.0000.  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  or  any 


other  number  used  to  identify  fresh 
kiwifruit. 

(4)  The  assessments  due  on  imported 
kiwifruit  shall  be  paid  when  the 
kiwifr^t  are  entered  or  withdrawn  for 
consumption  in  the  United  States. 

(5)  Oiily  one  assessment  shall  be  paid 
on  each  unit  of  kiwifruit  imported. 

{e)(l)  Each  person  responsible  for 
remitting  assessments  under  paragraphs 
(a),  (c).  or  (f)  of  this  section,  and 
imprnters  if  the  U.S.  Customs  Service 
Sails  to  collect  the  assessment,  shall 
remit  the  assessments  due  to  die 
Promotion  Board  on  a  monthly  basis  no 
later  than  the  fifteenth  day  of  the  month 
following  the  month  in  which  the 
kiwifruit  were  marketed,  in  such 
manner  as  prescribed  by  the  Promotion 
Board. 

(2)(i)  The  Promotion  Board  shall 
impose  a  late  payment  charge  on  any 
person  that  bils  to  remit  to  the 
Promotion  Board  the  total  amount  for 
which  the  person  is  liable  on  or  before 
the  pajrment  due  date  established  under 
this  section.  The  amount  of  the  late 
payment  charge  shall  be  prescribed  in 
rules  and  regulations  as  approved  by  the 
Secretary. 

(ii)  The  Promotion  Board  shall  impose 
an  additional  charge  on  any  person 
subject  to  a  late  payment  charge,  in  the 
form  of  interest  on  the  outstandkig 
portion  of  any  ajnount  for  which  the 
person  is  liable.  The  rate  of  interest 
shall  be  prescribed  in  rules  and 
regulations  as  approved  by  the 
Secretary. 

(3)  Any  assessment  that  is  determined 
to  be  owing  at  a  date  later  than  the 
payment  due  established  under  this 
section,  due  to  a  person's  &ilure  to 
submit  a  r^xwt  to  the  Promotion  Board 
by  the  pajrment  due  date,  shall  be 
considered  to  have  been  payable  on  the 
payment  due  date.  Under  such  a 
situation,  paragraphs  (e)(2Ki)  and 
(e)(2Mii)  of  this  section  shall  be 
applicable. 

(4)  Persons  Coiling  to  remit  total 
assessments  due  in  a  timely  maimer 
may  also  be  subject  to  penalties  aiul 
actions  under  federal  debt  collection 
procedures  as  set  forth  in  7  CFR  3.1 
throi^  3.36. 

(f)  "ITie  Promotion  Board,  with  the 
approval  of  the  Secretary,  may  enter 
into  agreements  authorizing  other  state 
mandated  organizations  to  collect 
assessments  in  its  behalf.  Any  such 
organization  shall  be  required  to 
maintain  the  confidentiality  of  such 
information  as  is  required  by  the 
Promotion  Board  for  collection 
purposes.  Any  reimbursement  by  the 
Promotion  Board  for  such  services  shall 
be  based  on  reasonable  charges  for 
services  rendered. 


(g)  The  Promotion  Board  is  hweby 
authorized  to  accept  advance  payment 
of  assessments  for  the  fiscal  year  by  any 
person,  that  shall  be  credited  toward 
any  amount  for  which  such  person  may 
become  liable.  The  Promotion  Board 
shall  not  be  obligated  to  pay  interest  on 
any  advance  payment. 

(h)  Except  for  the  first  year  of 
operation  of  the  promotion  board, 
expenses  for  the  administration, 
maintenance,  and  functioning  of  the 
board  may  not  exceed  30  percoat  of  the 
budget  for  a  year. 

f1214.S2    ExiwpMon  Irow  aanaawianL 

(a)  Producers  who  produce  less  than 
500  pounds  of  kiwifruit  aimually  shall 
be  exempted  from  assessment 

(b)  Importers  who  import  less  than 
10,000  pounds  of  kiwifruit  per  year 
shall  be  exempted  from  assessment 

(c)  Sales  of  kiwifruit  made  directly 
from  the  producer  to  a  consumer  for  a 
purpose  other  than  resale  are  exempt 
from  assessment. 

(d)  Domestic  and  imported  kiwifruit 
used  for  processing  are  exempt  from 
assessment  The  Promotion  Board  shall 
develop  a  list  of  approved  processors. 

(e)  To  claim  an  exemption,  a  producer 
or  importer  shall  submit  an  application 
to  the  Promotion  Board  stetiiig  the  basis 
on  which  the  person  claims  the 
exemption  for  such  year. 

(f)  ff,  after  a  person  claims  an 
exemption  from  assessments  for  any 
year  tmder  this  section,  and  such  person 
no  longer  meets  the  requirements  of  this 
paragraph  for  an  exemption,  such 
person  shall  file  a  report  with  the  Board 
in  the  form  and  maimer  prescribed  by 
the  Board  and  pay  an  assessment  on  all 
the  kiwifruit  produced  or  imported  by 
such  person  during  the  year  for  which 
the  person  claimed  the  exemption. 

(gj  Exempted  individuals  are  sut^ect 
to  such  safeguards  as  prescribed  in  rule* 
and  regulations  in  this  part  to  prevent 
improper  use  of  this  exemption. 

f  1214.53    Influencing  gaumtmrniM  meUen. 

No  funds  received  by  the  Promotion 
Board  under  this  sut^Mrt  shall  in  any 
manner  be  used  for  the  purpose  of 
influencing  legislation  or  govenunental 
policy  or  action,  except  to  develop  and 
recommend  to  the  Secretary 
amendments  to  this  subpart 

Reporta,  Books,  and  Records 

I1214J0    Reports. 

(a)  Each  producer  marketing  IdMrifiuit 
of  that  person's  own  production  for 
resale,  and  each  handler  responsible  for 
the  collection  of  assessments  under 
§  1214.51(a)  shall  be  required  to  report 
monthly  to  the  Promotion  Board,  on  a 
form  provided  by  the  Promotion  Board. 
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such  information  as  may  be  reqiiired 
under  this  subpart  or  any  rules  and 
regulations  issued  in  this  part.  Such 
information  shall  include,  but  not  be 
limited  to,  the  following: 

(1)  The  handler's  name,  address, 
telephone  number,  and  social  security 
number  or  Employe  Identification 
Number 

(2)  Date  of  report,  which  is  also  the 
date  of  payment  to  the  Promotion  Board; 

(3)  Period  covered  by  the  report;  and 

(4)  The  number  of  Idwifruit 
containers,  weight  size,  and  type 
purchased,  initially  transferred  or  that 
in  any  other  manner  are  subject  to  the 
drflection  of  assessments,  and  a  copy  of 
a  certificate  of  exemption,  claiming 
exemption  under  §  1214.52  from  those 
who  claim  such  exemptions. 

(b)  If  determined  necessary  by  die 
Promotion  Board  and  approved  by  the 
Secretary,  each  importer  shall  file  with 
the  Promotion  Board  periodic  reports, 
on  a  form  provided  by  the  Promotion 
Board,  containing  at  least  the  following 
information: 

(1)  The  importer's  name,  address, 
telephone  number,  and  social  security 
number  or  Employer  Identification 
Number. 

(2)  The  quantity  of  kiwifruit  entered 
or  withdrawn  for  consumption  in  the 
United  States  during  the  period  covered 
by  the  report;  and 

(3)  The  amount  of  assessments  paid  to 
the  U.S.  Customs  Service  at  the  time  of 
such  entry  or  withdrawal. 

(c)  For  persons  wdio  have  an 
exemption  bom  assessments  under 

§  1214.52,  such  information  as  deemed 
necessary  by  tiie  Boiud,  and  approved 
by  the  Secretary,  concerning  the 
exemption  including  disposition  of 
exempted  kiwifruit 

11214.61    Books  and  rKwrds. 

Each  person  who  is  subject  to  this 
subpart  shall  maintain  and  make 
available  for  inspefrtion  by  the 
Promotion  Board  staff  or  the  Secretary 
such  books  and  records  as  are  deemed 
necessary  by  the  Promotion  Board,  with 
the  appro v^  of  the  Secretary,  to  cany 
out  the  provisions  of  this  subpart  and 
any  rules  and  regulations  issued  in  this 
part,  including  such  books  and  records 
as  are  necessary  to  verify  any  reports 
required.  Such  books  and  records  shall 
be  retained  for  at  least  two  years  beyond 
the  fiscal  year  of  their  applk:ability.  , 

11214.82    ConfltfantM  traennent 

All  information  obtained  frtim  books, 
records,  or  reports  imder  the  Act,  this 
subpart,  and  the  rules  and  regulations 
issued  in  this  part  shall  be  kept 
confidential  by  all  persons,  including  all 
employees  and  former  employees  of  the 


Promotion  Board,  all  officers  and 
employees  and  frwmer  officers  and 
employees  of  contracting  and 
subcontracting  agencies  or  agreeing 
parties  having  access  to.  such 
information.  Such  information  shall  not 
be  available  to  Promotion  Board 
members,  producen,  importers, 
exporters,  or  handlers.  Only  those 
persons  having  a  specific  need  for  such 
information  to  eSactively  administer  the 
provisions  of  this  subpart  shall  have 
access  to  such  information.  Only  such 
information  so  obtained  as  the  Secretary 
deems  relevant  shall  be  disclosed  by 
th«n,  and  then  only  by  judicial  order  in 
a  suit  or  administrative  hearing  brought 
at  the  direction,  or  on  the  request,  of  t]be 
Secretary,  or  to  which  the  S^:retary  or 
any  officer  of  the  United  Stetes  is  a 
party,  and  involving  this  subpart 
Nothing  in  this  section  shall  be  deemed 
to  prohttiit: 

(a)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
persons  subject  to  this  subpart  or 
statistical  data  collected  therafrrtm, 
which  statementa  do  ru)t  identify  the 
infoxmation  frimished  by  any  person; 
and 

(b)  The  publication,  by  direction  of 
the  Secretary,  of  the  name  of  any  person 
who  has  been  adjudged  to  have  violated 
this  subpart,  together  with  a  statement 
of  the  particular  provisions  of  this 
subpart  violated  by  such  pmson. 

MJsnellaneons 

11214.70    mgMoflheSearslary. 

All  fiscal  matten.  programs,  plans,  or 
projecta,  rules  or  regulaticns,  reports,  or 
other  substantive  actions  proposed  and 
prepared  by  the  Promdtion  Board  shall 
be  submitted  to  the  Secretary  for 
approval. 


f  1214.71    Sospsneion  or  1 

(a)  Whenever  the  Secretary  finds  that 
this  part  obstructs  or  does  not  tend  to 
effectuate  the  declared  purpose  of  the 
Act,  the  Secretary  shall  terminate  or 
suspend  the  operation  of  provisions  of 
this  part. 

(b)(1)  Six  years  after  the  date  on 
which  this  subpart  becomes  effective, 
and  at  the  end  of  every  six-year  period 
thereafter;  the  Secretary  shall  conduct  a 
referendum  among  producers  and 
importers  to  determine  whether  th^ 
bvor  continuation,  termination,  or 
suspension  of  this  subpart 

(2)  The  Secretary  shall  also  hold  a 
referendum: 

(!)  At  the  request  of  the  Promotion 
Board;  or 

(ii)  If  not  less  than  30  percent  of  the 
kiwifruit  producers  and  importers 
subject  to  assessments  iinder  the  Order 


submit  a  petition  requesting  a 
referendum  be  held. 

(3)  Whenever  the  Secretary 
determines  that  suspension  or 
termination  of  this  subpart  is  favored  by 
a  majorify  of  the  kiwifruit  producers 
and  importers  voting  in  a  referendum 
imder  paragrmhs  (b)  (1)  or  (2)  of  this^ 
section  who,  during  a  representative 
period  determined  by  the  Secretary, 
have  been  engaged  in  producing  and 
importing  kiwifruit  and  who,  on 
average,  annually  produced  and 
imported  more  than  50  percent  of  the 
volume  of  ki«irifruit  produced  and 
imparted  by  all  those  prodticers  and 
importers  voting  in  the  referendum,  the 
Secretary  shall: 

(i)  Suspend  or  terminate,  as 
appropriate,  collection  of  assessments 
within  six  months  after  making  such 
determination;  and 

(ii)  Suspend  or  terminate,  as 
approi»iate.  all  activities  under  this 
sul^tait  in  an  orderly  m«nn«w  as  soon  as 
practicable. 

(4)  Referenda  conducted  under  this 
subpart  shall  be  conducted  in  such  ,  .  - 
manner  as  the  Secretary  may  prescrifie.* 


11214.72 

(a)  Upon  the  termination  of  this 
subpart,  the  Promotion  Board  shall 
recommend  not  more  than  five  of  its 
members  to  the  Secretary  to  serve  as 
trustees  for  the  purpose  of  liquidating 
the  afEain  of  the  Promotion  Board.  Such 
persons,  upon  designation  by  the 
Secretary,  shall  become  trustees  for  all 
the  funds  and  property  owned,  in  the 
possession  of,  or  imdor  the  control  of 
the  Promotion  Board,  including  any 
claims  unpaid  or  properfy  not  delivered, 
or  any  otbusr  claim  existing  at  the  time 
of  such  termination. 

(b)  The  trustees  shall: 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary;  '  -  < 

(2)  Carry  out  the  obligations  of  the 
Promotion  Board  under  any  contract  or 
agreement  entered  into  by  it  under  this 
subpart; 

(3)  From  time  to  tim6  account  for  all 
receipts  and  disbursements,  and  deliver 
all  properfy  on  hand,  togethOT  vrith  all 
books  and  records  of  the  Promotion 
Board  and  of  the  trustees,  to  such 
persons  as  the  Secretary  may  direct;  and 

(4)  Upon  the  reque^  of  the  Secretary, 
execute  such  assignments  or  other 
instnunenU  necessary  or  appropriate  to 
vest  in  such  persons  fall  title  and  right 
to  all  of  the  funds,  properfy,  and  claims 
vested  in  the  Promotion  Board  or  the 
trustees  imder  this  subpart 

(c)  Any  person  to  whom  funds, 
properfy.  or  claims  have  been 
transferred  or  delivered  undfr  this 
subpart  shall  be  subject  to  the  same 


54330 
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obligBtioiu  imposed  upon  the 
Promotioii  Board  and  upon  the  tiustees. 
(d)  Any  residual  funds  not  raquired  to 
d^^y  the  necessary  expenses  of 
liquidation  shall  he  turned  over  to  the 
Seoetaiy  to  be  used,  to  the  extent 
practicable,  in  the  interest  of  continuing 
one  or  mora  of  the  promotion,  research, 
oonsimwr  information,  or  industry 
information  programs,  plans,  or  protects 
authorized  under  this  subpart 

fin4w73  enact  of 


Unless  otherwise  axpnasly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  of  any  itde  and  regulatira 
iasuisd  in  this  part,  or  the  isswanre  of 
any  amendment  to  such  pcovisiiuis, 
■hall  not- 

(a)  ABkA  or  waive  any  right,  duty. 
obligBtion,  or  liability  that  shall  have 
ariseo  or  may  hereafter  arise  in 
connectian  with  any  provision  of  this 
sabpart  or  any  such  rules  or  regulations 
iwiMd  in  this  part: 

(b)  Releaee  or  extinguiah  any  violation 
of  this  subpart  or  any  rules  or 
regulatians  issued  in  this  part;  or 

(c)  AfEsct  or  impair  any  rights  or 
remedies  of  the  United  States,  the 
Secretary,  or  any  person  with  respect  to 
any  such  violatioo. 


No  member  or  employee  of  the 
Promoticm  Board  shall  be  held 
personally  responsible,  eithw 
individually  or  jointly,  in  any  way 
whatsoever,  to  any  person  fior  errors  in 
judgment,  mistakes,  or  other  acts  of 
rtther  commission  or  omission  of  such 
member  or  employee  under  this  subpart, 
except  for  acts  of  dishonesty  or  willful 
misconduct 


peMtaeHeiMi  and  product  I 

Any  patents,  copyrights,  inventions, 
publications,  or  product  formulations 
developed  through  the  use  of  funds 
received  by  the  Promotion  Board  under 
this  subpart  shall  be  the  property  of  the 
United  States  Government  as 
represented  by  the  Promotion  Board  and 
shall,  along  with  any  rents,  royalties, 
residual  payments,  at  other  income 
firom  the  rental,  sale,  leasing, 
franchising,  or  other  uses  of  such 
patents,  copyrights,  inventions, 
publications,  or  product  formulations 
inure  to  the  benefit  of  the  Promotion 
Board.  Upon  termination  of  certain 
provisions  in  this  subpart,  §  1214.72 
shall  apply  to  determine  disposition  of 
all  such  property. 


f1214.7« 

Amendments  to  this  sutqpart  may  be 
I»opoaed.  from  time  to  time,  by  the 


Promotion  Board  or  by  any  interested 
person  afiiscted  by  the  provisions  of  the 
Act  including  the  Secretary. 


§t214u77 

If  any  {vovision  of  this  subpart  is  .  ° 
declared  invcdid,  or  the  applicability 
thereof  to  any  person  or  ciiomtstances 
is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart  xa  the 
applicability  thereof  to  other  persoiis  or 
dicumstances  shall  not  be  afncted 
thereby. 


Defiaitiaw 

flt14.1«0   Ta 

Unleas  otherwise  defined  in  this 
subpart  the  definitions  of  terms  used  in 
this  subpart  shall  have  the  same 
"««"iiiig  as  the  definitions  in  Subpart 
A — Kiwifruit  Research.  Promotion,  and 
r.nn«iiT¥Mir  faifbrmation  Order  of  this 
part 


Nominatiims  shall  be  made  by  mail 
ballot  in  accordance  with  the 
procedures  prescribed  in  $  1214.31. 
Each  mail  ballot  shall  be  scheduled  so 
as  to  ensure  that  the  nominations  for 
each  position  that  will  be  open  at  the 
beginning  of  the  following  year  are 
received  by  the  Secretary  by  May  1,  or 
such  other  date  approved  b^  the 
Secretary. 


11214.111    Mi 

(a)  The  Promotion  Board  shall 
conduct  nominations  of  individuals  as 
candidates  for  appoiitfmant  to  the 
Promotion  Board  by  mail  nomination 
form. 

(bMD  Notice  of  mail  balloting  to 
nominate  candidates  for  a  position  on 
the  Promotion  Boerd  shall  be  publicized 
by  the  {^motion  Board  to  producers, 
importers,  kiwifruit  exporter 
organizations  and  to  the  Secretary,  by 
March  1  of  each  year. 

(2)  Nomination  forms  moII  be  used  to 
collect  names  of  individuals  to  be 
placed  on  a  ballot  to  be  sent  to 
producers  and  importns  to  select  the 
individuals  for  the  Secretary's 
appointment  Completed  nomination 
forms  must  be  returned  to  the 
Promotion  Board  prior  to  March  30. 

(c)  Once  proposed  nominations  have 
been  submitted,  the  Promotion  Board 
shall  cause  each  proposed  nomination, 
if  the  individual  qualifies,  to  be  placed 
on  the  producer  or  importer  bellot  The 
Promotion  Board  then  shall  mail  a  ballot 
to  each  known  producer  or  importer. 

(d)  Each  producer  or  importer  shall 
cast  a  ballot  for  each  open  position  on 


the  Promotion  Board  assigned  to  the 
producws  or  importers/exporters  in 
accordance  with  the  procedures 
preecribed  in  $  1214.31.  The  completed 
ballot  must  be  returned  to  the 
Promotion  Board  or  its  designee  within 
30  days  after  the  ballot  is  issued. 

(e)  Within  45  days  after  a  mail  ballot 
is  issued,  the  Promotion  Board  shall 
validate  the  ballots  cast,  tabulate  the 
votes,  and  provide  the  Secretary  with 
the  results  of  the  vote  and  the 
identification  of  the  top  tvro  vote  getten 
for  each  open  position  on  the  Promotion 
Board. 

(f)  The  Promotion  Board  shall  provide 
nominees  with  qualification  statements 
and  other  specified  information.  Each 
nominee  selected  in  the  mail  ballot  will 
be  contacted  by  the  Promotion  Board 
and  asked  to  forward  such  completed 
documentation  to  the  Promotion  Board 
within  14  days  of  such  notification. 


|1t14.11> 

If  an  employee,  partner,  officer,  or 
shareholder  of  a  producer,  importw  or 
eoqKHter  is  a  current  member  of  the 
Promoti(m  Board,  no  nominee  who  is 
also  an  employee,  partner,  officer,  or 
shareholdo'  of  such  producer,  impmter, 
or  exporter  shall  be  eqipointed  to  the 
Promotion  Board.  A  Promotion  Board 
membOT  shall  be  disqualified  from 
serving  on  the  Promotion  Board  if  such 
individxial  ceases  to  be  affiliated  with  a 
producer,  importer,  or  exporter  the 
Promotion  Board  member  represents. 


§1214.115 

(a)  As  requested  by  the  Secretary,  the 
Promotion  Board  shall  prepare  and 
submit  financial  statements  to  the 
Secretary  on  a  periodic  basis.  Each  such 
financial  statement  shall  include,  but 
not  be  limited  to,  a  balance  sheet 
income  statement,  and  expense  budget 
The  expense  budget  shall  show 
expoiditures  dtiring  the  time  period 
covered  by  the  report,  year-to-date 
expenditures,  and  the  unexpended 
budget 

(b)  Each  finanriAl  statement  shall  be 
submitted  to  the  Secretary  within  30 
days  after  the  end  of  the  time  period  to 
which  it  applies. 

(c)  The  Promotion  Board  shall  suhnrit 
annually  to  the  Secretary  an  annual 
financial  statement  within  90  days  after 
the  end  of  the  fiscal  year  to  which  it 
applies. 


fi2l4wi20    Payment  Of  I 

(a)  Each  handler  responsible  for 
collecting  assessments  on  domestic 
kiwifruit  shall  collect  the  amounts 


assessed  and  remit  such  amounts  to  the 
Promotion  Board  on  a  montfily  basis  not 
later  than  the  fifteenth  day  of  the  month 
following  the  month  in  which  the 
kiwifruit  were  marketed  to  or  through 
the  handler,  whatever  comes  first 

(b)  A  state  mandated  organlzetion 
may  collect  producer  assessments  firom 
handlers  then  remit  the  funds  to  the 
Promotion  Board  on  a  monthly  basis. 
The  state  mandated  program  collecting 
the  assessments  must  provide  access  to 
records  for  the  purpose  of  periodic 
audit 

(c)  Each  producer  who  is  also  a 
handler  responsible  for  paying  any 
assessment  amoimt  on  the  producer's 
own  kiwifruit  shall  complete  a 
shipment  data  form  to  the  Promotion 
Board  not  later  than  the  fifteenth  day  of 
the  month  following  the  month  in 
which  the  kiwifruit  were  marketed  by 
the  producer.  An  invoice  will  be  sent  to 
the  producer  for  the  amount  owed. 

(d)  Each  importer  shall  be  responsible 
for  remittance  to  the  Promotion  Board  of 
any  assessment  amount  not  collected  by 
the  U.S.  Customs  Service  at  the  time  of 
entry  or  withdrawal  for  consumption 
into  the  United  States.  Any  such 
assessment  amoimt  shall  be  remitted  to 
the  Promotion  Board  on  a  monthly  basis 
not  later  than  the  fifteenth  day  of  the 
month  folloviring  the  month  of  entry  or 
withdrawal  for  consumption  into  the 
United  States.  Any  person  who  imports 
kiwifruit  as  principal  or  as  an  agent, 
broker,  or  consignee  for  any  person  who 
produces  kiwifruit  outside  the  United 
States  shall  be  considered  an  importer. 

(e)  Remittance  shall  be  by  check, 
draft,  or  money  order  payable  to  the 
National  Kiwifruit  Board  or  Kiwifriiit 
Promotion  Board,  and  shall  be 
accompanied  by  a  report,  on  a  form 
provided  by  the  Promotion  Board. 

(f)  The  Promotion  Board  shall  impose 
a  late  payment  charge  on  any  handler  or 
importer  who  fails  to  make  timely 
remittance  to  the  Promotion  Board  of 
the  total  assessment  amount  for  which 
the  person  is  liable.  Such  late  payment 
charge  shall  be  imposed  on  any 
assessments  not  received  by  the  last  day 
of  the  month  following  the  month  in 
which  the  kiwifiTiit  involved  were 
marketed  or,  in  the  case  of  imports,  not 
collected  by  the  U.S.  Customs  Service  at 
the  time  of  entry  or  withdrawal  for 
consumption  into  the  United  States. 
This  one-time  late  payment  charge  shall 
be  10  percent  of  the  assessments  due 
before  interest  charges  have  accrued. 
The  late  payment  charge  will  not  be 
applied  to  any  late  payments 
postmarked  within  15  days  after  the  end 
of  the  month  such  assessments  are  due. 

(g)  In  addition  to  the  late  payment 
charge,  the  Promotion  Board  shall 


charge  interest  at  a  rate  of  1.5  percent 
per  month  on  the  outstanding  balance, 
including  the  late  payment  charge  and 
any  accrued  interest,  of  any  account  that 
remains  delinquent  beyond  the  last  dey 
of  the  second  month  following  the 
month  the  Kiwifruit  involved  were 
marketed.  However,  handlers  paying 
their  assessments,  in  accordance  with 
paragraph  (i)  of  this  section,  will  not  be 
subject  to  the  1 .5  percent  per  month 
interest  under  this  paragraph  imtil  the 
last  day  of  the  second  month  after  such 
assessments  were  due  under  paragraph 
(i)  of  this  section.  In  the  case  of  imports, 
such  a  rate  of  interest  will  be  charged  to 
any  account  that  remains  delinquent  on 
any  assessments  not  collected  by  the 
U.S.  Customs  Service  at  the  time  of 
entry  or  withdrawal  for  consimiption 
into  the  United  States.  Such  a  rate  of 
interest  will  continue  to  be  charged 
monthly,  until  the  outstanding  iMlance  is 
paid  to  the  Promotion  Board. 

(h)  Any  assessment  determined  by  the 
Promotion  Board  at  a  date  later  than 
prescribed  by  this  section,  because  of  a 
person's  failure  to  submit  a  report  to  the 
Promotion  Board  when  due,  shall  be 
considered  to  have  been  payable  by  the 
date  it  would  have  been  due  if  the 
report  had  been  filed  on  time.  A  late 
pajrment  charge  and  monthly  interest 
charges  on  the  outstanding  balance  shall 
be  applicable  to  such  unpaid  assessment 
in  accordance  with  paragraphs  (f)  and 
(g)  of  this  section. 

(i)  In  lieu  of  the  monthly  assessmmt 
payment  and  reporting  requirements  of 
§§  1214.125  and  1214.60,  the  Promotion 
Board  may  permit  a  handler  to  make 
advance  payment  of  the  total  estimated 
assessment  amount  due  to  the 
Promotion  Board  for  the  ensuing  fiscal 
yeai,  or  portion  thereof,  prior  to  the 
actual  determination  of  assessable 
kiwifruit 

(j)  Any  person  whose -prepayment 
exceeds  the  amount  paid  shall  be 
reimbursed  for  the  amoimt  of 
oveipayment  The  Promotion  Board 
shall  not,  in  any  case,  be  obligated  to 
pay  interest  on  any  advance  payment 

11214.121    Exemption  prooedurae. 

(a)  Any  producer  who  produces  less 
than  500  pounds  of  kiwifruit  annually 
or  who  produces  kiwifruit  for 
processing  and  who  desires  to  claim  an 
exemption  from  assessments  during  a 
fiscal  year  as  provided  in  §  1214.52  shall 
apply  to  the  Promotion  Board,  on  a  form 
provided  by  the  Promotion  Board,  for  a 
certificate  of  exemption.  Such  producer 
shall  cotify  that  their  production  of 
kiwifruit  shall  be  less  than  500  pounds, 
for  the  fiscal  year  for  which  the 
exemption  is  claimed.  Any  importer 
who  imports  less  than  10,000  pounds  of 


kiwifruit  aimually  or  who  imports 
kiwifruit  for  processing  and  who  desires 
to  claim  an  exemption  from  assessments 
during  a  fiscal  year  as  provided  in 
§  1214.52  shall  apply  to  the  Promotion 
Board,  on  a  form  provided  by  the 
Promotion  Board,  for  a  certificate  of 
exemption.  Such  imports  shall  certify 
that  their  importation  of  kiwifiaiit  shall 
not  exceed  10,000  pounds,  for  the  fiscal 
year  for  which  the  exemption  is 
claimed. 

(b)  On  receipt  of  an  application,  the 
Promotion  Board  shall  determine 
whether  an  exemption  may  be  granted. 
The  Promotion  Board  then  will  issue,  if 
deemed  appropriate,  a  certificate  of 
exemption  to  each  person  that  is  eligible 
to  receive  one.  Each  person  who  is 
exempt  from  assessment  must  provide 
an  exemption  number  to  the  fint 
handler  in  order  not  to  be  subject  to 
collection  of  an  assessment  on  kiwifruit 
Handlers  and  importers,  except  as 
otherwise  authorized  by  the  I^motion 
Board,  shall  maintain  records  showing 
the  exemptee's  name  and  address  along 
with  the  exemption  number  assigned  by 
the  Promotion  Board. 

(c)  Importers  who  are  exempt  from 
assessment  shall  be  eligible  for 
reimbursement  of  assessments  collected 
by  the  U.S.  Customs  Service  and  shall 
apply  to  the  Promotion  Board  for 
reimbursement  of  such  assessments 
paid.  No  interest  will  be  paid  on 
assessments  collected  by  the  U.S. 
Customs  Service  and  determined  to  be 
exempt  at  a  later  time.  Requests  for 
reimbursement  shall  be  submitted  to  the 
Board  within  90  days  of  the  last  day  of 
the  3rear  the  kiwifruit  were  actually 
imported. 

(d)  Any  person  who  desires  to  renew 
the  exemption  from  assessments  for  • 
subsequent  fiscal  yearshall  reapply  to 
the  Promotion  Board,  on  a  form 
provided  by  the  Promotion  Board,  for  a 
certificate  of  exemption. 

(e)  The  Promotion  Board  may  require 
persons  receiving  an  exemption  from 
assessments  to  provide  to  the  Promotion 
Board  reports  on  the  disposition  of 
exempt  kiwifruit  and,  in  the  case  of 
importers,  proof  of  payment  of 
assessments. 

Reports 
11214.126    Reports. 

Each  handler  or  producer  that  is  also 
a  handler  shall  be  required  to  report 
monthly  to  the  Promotion  Board  such 
i&formation  as  may  be  required  under 
§  1214.60.  In  addition,  each  handler 
may  be  required  to  provide  the  farm 
identification  number  or  social  security 
number  of  each  producer  the  handler 
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has  dealt  with  during  the  time  period 
covered  by  the  report             . .,. 

Mi**'*-™"-       v^.;. 

the  Office  of  K4anagement  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995.  44  U.S.C.  Chapter  35.  is 
OMB  control  number  0581-0093,  except 

Dated:  October  8, 1997. 

Lon  Hatamiya, 

Administrator,  Agricultural  Maiketing 
Service. 

52 

11214.130    OMBoontrolmiMbaf*. 

The  control  number  assigned  to  the 
information  collection  requirements  by 

for  the  Promotion  Board  nominee 
background  statement  form  which  is 
assigned  OMB  control  number  0505- 
0001. 

[FR  Doc.  97-27322  Piled  10-16-97;  8:45  am] 
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Proclamation  7041  of  October  15,  1997 
International  Rural  Women's  Day,  1997 


By  the  Prendent  of  Ae  United  SUtes  of  America 

A  Proclamation 

Our  world  has  been  continually  uplifted  and  renewed  by  the  contributions 
of  women.  Women  of  courage  and  conscience,  women  of  strength  and  com- 
passion, women  of  vision  and  talent  have  enriched  every  aspect  of  inter- 
national society.  In  our  own  Nation,  the  names  of  such  extraordinary  individ- 
uals as  Harriet  Tubman,  Susan  B.  Anthony,  Jane  Addams,  Rosa  Parks,  Dolores 
Huerta,  and  so  many  more,  are  etched  on  our  history  and  in  our  hearts. 
But  there  are  millions  of  other  women  who  live  and  work  among  us  whose 
names  will  never  be  known,  but  whose  efforts  and  eneigy  contribute  |mo- 
foiindly  to  the  quality  of  our  lives.  Rural  women  are  numbered  among 
these  many  quiet  heroes. 

Today  rural  women  comprise  more  than  one-quarter  of  the  world's  popu- 
lation, and  they  form  the  basis  of  much  of  the  world's  agricultural  economy! 
In  the  United  States,  working  on  farms  and  ranches,  they  play  a  vital 
part  in  ensuring  a  healthy,  safe,  and  abundant  supply  of  food  and  fiber 
for  our  people.  In  developing  countries,  as  small  fanners,  laborers,  and 
entrepreneurs,  rural  women  help  produce  most  of  the  food,  create  many 
of  the  jobs,  and  manage  most  of  Uieir  countries'  natural  resources.  While 
millions  of  rural  women  worldwide  live  below  the  poverty  ievel,  struggling 
to  survive  with  scarce  resources  and  little  training  and  education,  they 
still  manage  to  feed  their  families  and  contribute  to  their  communities. 

When  the  international  community  came  together  in  Beijing  in  1995  for 
the  Fourth  United  Nations  World  Conference  on  Women,  nual  women  made 
their  voices  heard  by  world  leaders,  and  their  hard  work  and  sacrifice 
were  at  last  recognized  by  people  across  the  globe.  Next  year,  when  the 
United  States  hosts  the  Second  World  Conference  on  Women  in  Agricidture, 
we  will  continue  to  focus  on  the  status  of  rural  women  and  their  contributions 
to  our  world. 
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NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Ckmstitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  15,  1997,  as 
International  Rural  Women's  Day  in  the  United  States.  I  call  upon  the 
American  people  to  observe  this  day  with  appropriate  programs  and  activities 
in  recognition  of  the  extraordinary  contributions  rural  women  make  to  the 
qiudity  of  our  lives,  both  in  America  and  around  the  world. 

IN  WITNESS  WHEREOF.  I  have  hereimto  set  my  hand  this  fifteenth  day 
of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


OsJllU^CiLAM^jtV^^^ 
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PIM  10-16-97;  11:12  and 

miBi«  coda  319S-01-P 
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OFFICE  OF  MANAQEMENT  AND 
BUDGET 

CMMtlaMon  Puraoant  to  Una  Ham 
Valo  Ad;  TraMiflfy  and  Qanaral 
Oooammant  ApproprtaUona  Ad,  mi 

Octoi»r  16. 1997. 

One  Spscial  Message  from  the 
President  under  the  Line  Item  Veto  Act 
is  publislied  below.  The  President 
si^Md  this  mssBsge  (m  October  16. 
1997.  Under  the  Act.  the  message  is 
raquiied  to  be  piintaid  in  the  Fadwal 
■■t^rtv  (2  U.S.C  691a(cX2)). 

AmocialaDlnctatforAdmumtmUon. 


THE  WHITE  HOUSE 
Washingloo. 
Oclobtrlt.  1987. 


Dearkfr. 

In  apcwdanna  wtlfa  &■  Una  Hhh  Veto  Act 
I  haraby  caocai  tha  doUsr  aawwinf  of 
diacntioQaiy  budgM  authority,  as  tpaciflad 
in  ths  attactaod  rapott.  comainad  in  the 
"Traasuiy  and  Gaoanl  Govanonant 
Appraficiatiaoa  Act.  19aa"  (Public  Law  lOS- 
ai;  HJL  237*).  I  bava  dManoinad  that  the 
csnnaHation  of  thii  amount  will  raducatba 
Padwal  bodtat  dafldt.  will  not  impair  any 
■ssantisl  Govanuasnt  functioas.  and  will  not 
bann  tiw  national  intanat  Thia  lattar. 
togitbw  with  its  attachment,  constitutaa  a 
apadal  aanasi  nndw  lactioa  1022  of  the 
Oooyasaiottal  Budgst  and  fanpoundmant 
Control  Act  of  1974,  as  amended. 

Sincataly, 
William  /.  CXrnten. 

ThaHonocablaNawtG] 
Spa^xroftlmHoiimcf 
Wa^tin0oa.  D.C.  10515 


THE  WHITE  HOUSE 
Waahinafton. 
October  IB.  1997. 

OaarMr.  Praaidant: 

Inaococdanoa  with  tha  Line  Item  Veto  Act 
Ltha  dollar  amount  of 

:  authority,  aa  apacifiad 
in  tha  attached  report,  contained  in  tha 
"Tiaaauiy  and  Canarai  Govemmant 
Appropriatioas  Act  1998"  (Public  Law  105- 
81:  H.R.  2378).  I  bava  datanninad  that  tha 
cancallalion  of  this  amount  will  reduce  the 
Federal  budget  deficit,  will  not  impair  any 
■isantiat  Govemmant  functions,  and  will  not 
harm  tha  national  mtaraat  This  latter, 
togthar  with  its  attachment  constitutea  a 
■pedal  nwasaga  under  aaction  1022  of  tha 
Congraaaiiiiial  Budget  and  bnpoundmant 
Coolrol  Act  of  1974.  as  I 


Sincaiely, 
WaUam  J.  OinUui. 

Tha  Honorable  Albert  Gore,  Jr., 
Pnaideat  ofthm  SamOm.  WoMhingtoa.  D.C 
20510. 


Cancallation  Na  97-6a 

CANCELLATION  CV  DCHJAR 
AMOUNT  OriHSCUnONAKY 
BUDGET  AUTHOUTT 


and  other  agency  needs;  (2)  it  would 
inhibit  agency  downsizing  and 
restructtffing  efforts  by  discouiaging 
voluntary  ttunovw*.  (3)  it  was  not 
requested  in  the  President's  FY  1998 
budget;  and  (4)  it  was  not  the  subject  of 
extensive  deliberation  and  debate  prior 
to  enactment. 


t  Pursoant  to  tke  Una  !!■■:  Veto 
Ad.  PJ.  104-130 

Bill  f^art— •  "Tteeeuiy  and  Cenenl 
Government  Appropriatiioiis  Act,  19i8" 
(HJL  2378). 

1(A).  DBllnr  AMoant  efPhnaHwia ry 
Bwlgal  Aatfaoflly:  $8,000  thousand  in 
FY  1998.  $183,000  thouBSod  in  FY 
1999.  $209,000  thousand  in  FY  2000. 
$221,000  thousand  in  FY  2001,  and 
$233,000  thousand  in  FY  2002  dua  to 
reductions  in  employee  contributioBS  to 
the  Qvil  Service  Retirement  and 
Disability  Fund  (CSRDF)-  These  reduced 
contributions  would  result  frtim 
unployee  elections  to  switch  retiranwnt 
coverage  to  the  Federal  Employees 
Retirement  System  (FERS)  from  . 

enrollment  in  the  Civil  Service  <~ 

Retirement  System  (CSRS)  that  is 
authorised  by  Section  642. 

1(B).  Paiai  laiaatiw  Thia 
cancellation  wil>  reduce  the  Federal 
budget  deficit  will  not  impair  any 
essential  Goveniment  functions,  and 
will  not  harm  the  national  inteiest 

KQ.(E). 


1  Kelatij^  to  or  Bearing 
l^oa  the  ranrwilation;  aad  Eatiaaatod 
Eflbct  of  CaBoeOatian  on  Obfadi, 
Piu|iuBoa,  aDd  Pro^aase:  Section  842 
would  require  the  Office  of  Personnel 
Managemoit  to  conduct  an  Open 
Season  to  permit  Federal  employees  to 
switch  eiuallment  from  CSRS  to  FERS 
between  July  1, 1998  and  Deoember  31, 
1998.  The  estimated  impact  is  the  net 
reduction  in  employee  contributions  to 
the  CSRDF  trust  fund  from  7  perc  nt  of 
pay  under  CSRS  to  0.8  percent  imder 
FERS.  It  is  estimated  that  5  percent  of 
CSRS-covered  employees  would  switch. 
This  provision  is  being  canceled 
because:  (1)  it  would  require  the 
employing  agencies  to  abeorb  increased 
retirement  costs,  using  funds  that 
otherwise  wrould  be  available  lor  payroll 


1(D).  Fsti»atod  Fiacal,  1 
Bodgataiy  Efiect  ofCaMailaHon;  As  a 

reauh  of  the  cancellation.  Federal 
receipts  will  not  decreese.  as  specified 
below.  This  will  have  a  commensunto 
effect  on  the  Federal  budget  deficit  and. 
to  that  extent  will  have  a  beneficial 
effect  on  the  ectmomy. 

Aeoetpf  changn 
pB  tbooaanda  of  doUan) 


Fiacal  yaar 

laoa  .„. 

1908  -_ 
2000  ..> 
200t  >.. 
2002 


Total 


-183/100 
-200,000 
-221,000 
—  233,000 

-654.000 


1(F). 


!  aatfaority:  The  estimated 
budget  authority  effect  for  eoch  year  is 
etjual  to  the  receipt  changes  shown 
above. 

Oottaya:  The  estimated  outlay  effect 
for  each  jreer  is  equal  to  the  receipt 
changes  shown  above. 

Bvaluatioa  of  Efiacto  ofTlioae 
Adjaatmenfts  opoa  Seqaealratioa 
Piocodureo;  If  a  sequestration  wen 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency.  Office  of  Personnel 
Management 

2(A).  Buraan:  None. 

2(A).  Governmental  Function^ru^ect 
(Account):  Qvil  Service  retirement 
(Civil  Service  Retirement  and  Disability 
Fund). 

2(B).  Stataa  andCongreeaional 
Diatrkto  Aflectod:  All. 

3(C).  Total  Nuarfier  of  Cancallatioaa 
(ladasiva)  in  Correal  Session  in  each 
State  and  District  idoatified  above:  The 
provision  would  have  had  a  national 
effect 
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parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3CFR 


7029. 
7030. 
7032., 
7033. 


7034- 
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7036.. 
7037. 
7038.. 


._— ._S2006 

.52007 

.52471 
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.52646 
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7039... 
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-54336 

lOrdara: 

March  21.  1914 
(Revoked  in  Part  by 
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6544  (Revoked  in  Part 

by  PLO  7289) .52786 

11145  (Continued  by 
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Notices  of  September 

30. 1997 
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Augusts,  1997 


No.  97-33  o( 
September  22, 
1987 

No.  87-34  of 
September  22, 
1997 _.. 

Na  97-35  of 
oaptemoer  2S. 
1997 

No.  97-36  of 
September  30. 

No.  97-37  of 
September  30, 
1997 

No.  97-38  of 
September  30. 
1997 

No.  97-39  of 
Seplemt>er  30, 
T997 
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REMINDERS 

TiM  Jtams  In  tMs  Kst  were 
edloriaKy  compiled  as  an  aid 
to  Federal  Register  ueecs. 
Indimon  or  exdusiOfT  fiom 
mis  RSI  nas-  no  mgm 
significance. 

RULES  QOINQ  INTO 
EFFECT  OCTOBER  17. 
1M7 

AQMCULTURE 
NT 
CredH 

I 
Noninaurad  crop 


piwiaione;  AquacuKural 
t^tam.  ale;  pubMwd  10- 
17-«7 

COMMERCE  D^AfmiENT 


Endsngered  and  threatened 


weal  vXMSt  sieeaieaa; 
published  8-18-97 

FB)ERAL 


Common  carrier  services: 
Talaptane  number 
poftitiWy;  policy  and 
technical  issues;  published 
9-17-97 
Radio  seoflces,  special: 
Priwale  Iwid  mobile 


ModHication  ol  policies 
governing  use  of  bands 
below  800  MHz; 
published  4-17-97 

FEDERAL  RESERVE 
SYSTBI 

Availability  of  funds  «id 
cofledion  of  checks 
(Regulation  CO): 
Miscellaneous  amendments 
Correction;  published  9- 
17-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Polymuii) 

Nylon  6^  copolymers; 
published  10-17-97 

JUSTICE  DEPARTMBCT 
Drug  Enforcement 
AdmMstrallon 

List  I  chemicals; 
manuiaclurers.  dntritxjtors, 
imporlafB  and  exporters. 


r*seuaoeprieanne  ana 
phenylpropanolamine 


products;  temporary 
distribution  registration 
exemption:  published  10- 
17-97 
Paaui  toephedi  ina, 
pheny)propar¥ilamine,  and 


products;  norwelail 
dMribution  fee 
raquifemants  waiver 
pubSshed  10-17-97 

PERSONNEL  MAMAOCMOn' 


Group  Kfe  inauranoa.  Federal 

employees: 
.  Merger  of  life  inaurarwe 

reguiallons;  pubiihed  ^ 

17-97 

TRANSPORTATION 
DEPARTMBfT 
Guard 


Carao  tanks;  ovarM 
devices;  minimum 
standards;  published  9-17- 
97 

TRANSPORTATION 
DEPARTMBfT 


Ainmrthiness  directives: 
Milsiibishi  Heavy  Industries. 

Ltd.;  published  10-2-97 
Saab;  published  9-12-97 
Sikorsky;  published  9-12-97 

Class  E  airspace;  correction; 
published  10-17-971 

RULES  GOING  INTO 
EFFECT  OCTOBER  18, 
1997 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
RenewaMa  Energy  Office 

Consumer  products;  energy 
consumptKm  program: 
Ruorescent  and 
incandescent  lamps;  test 
procedures;  published  6- 
3047 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
D9ARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-faWed  quarantine. 


Mexican  fruit  fty;  comments 
due  by  10-20-97; 
published  8-20-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Inauranoa 
Corporalton 

Crop  insurance  regulations: 


Canola  and  rapasaed; 
comments  due  by  10-20- 
97;  published  9-1fr-97 

AGRICULTURE 
DEPARTMENT 


Alaska  National  Interest  Lwtds 
Conservatran  Act;  Title  VIII 
ImplomenlQllon  (subsistenoa 
priority): 

Fish  and  wikfile  taking; 
comments  due  by  10-24- 
97;  published  7-2S-07 

AGRICULTURE 
OI^ARTMBfT 
FiNMi  samy  ana  inapaciion 


Meat  and  poultry  Inapoctnn: 
Sanitalion  recfuirements; 
HBtahlinhmwfH.  comments 
due  by  10-24-97; 
published  8-25-07 

DEPARTMBfT 
Rural  Houahw  Sarvtea 
Federal  Agriculture 
Improvement  and  Reform 
Act  of  1996;  implementation: 
Inventory  property 
management  provisions; 
comments  due  by  10-20- 
97;  published  8-21-97 

COMMERCE  DEPARTMENT 

**-—  -  -  -  ■  ^ *  -  — ■ 

PMDonai  uoaanic  ana 

Atmoapharic  AdmMatraUon 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  10- 
20-97;  published  9-19- 
97 
PoNock;  comments  due  t)y 
10-22-97;  published  10- 
7-97 
Magnuson  Act  Provisions; 
comments  due  by  10-22- 
97;  published  9-22-97 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Canary  and  yellowtail 
rockfish  et  al.; 
comments  due  by  10- 
20-97;  published  10-3- 
97 
Pacific  Coast  groundfish; 
comments  due  by  10- 
21-97;  published  10-15- 
97 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Contractor  insurance/pension 
reviews;  comments  due 
by  10-20-97;  published  8- 
2047 

Cost  reimbursement  rules 
tor  indirect  costs;  private 
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out  procedures.  54552-54558 
Water  pollution  control: 
Oil  pollution  prevention — 
Non-transportation-related  onshore  fodBties,  54508- 
54543 
'   PNOKMED  RUIfS 
Air  pollutants,  hazardous;  natiniml  emission  standards: 
Polyether  pol3rols  production 
Correction.  54410 
Clean  Air  Act 
Add  rain  program — 
Nitrogen  oxides  emissions  trading  program;  public 
workshops.  54409 
Nonoa 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  54453-54454 
Meetings: 
National  Advisory  Council  for  Environmental  Policy  and 
Technology.  54455 
Watn  pollution  control: 
Clean  Water  Act- 
Class  n  administrative  penalty  assessmmts.  54455- 
54456 

Exacuttva  Oflloa  Of  Ilia  Praaidanl 

See  National  Education  Goals  Panel 
See  Presidential  Dociwients 

Farm  Cradit  Adwlnlali— on 

NOTICES 

Meetings;  Sunshine  Act,  54456 

Fadarai  AviaUon  AdwUi  il  s  Iration 

NULES 

Airworthiness  directives: 

Airbus.  54369-54372 

British  Aerospace,  54375-54376 

Cottstrucdones  Aeronauticas,  SJl.,  54366-54368.  54372- 
54373.  54376-54378 

General  Electric  Co..  5437S-54374 

Lockheed.  54378-54379 

Raytheon,  54368-54369 
Class  E  airspace.  54379-54380 
Nonca 
Passenger  facility  charges;  applications,  etc.: 

Lambert-St  Louis  International  Airport.  MO,  54498 

Manchester  Airport.  NH.  54496-54499 

Fadarrt  CoramunlcaBons  Cowmlaaion 

NOTICES 

Common  carrier  services: 
Bell  Operating  Company;  section  271.  application 
procedures.  54456-S4460 
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Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Canning  and  processing  tomatoes  and  tomato 
endorsement,  54339-54346 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Coimecticut.  et  al.,  54388-54396 
Flood  insurance:  communities  eligible  for  sale: 

Michigan,  54386-54388 
PROPOSED  RULES 
Flood  elevation  determinations: 

Delaware,  et  al.,  54410^54427 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  notice  of  intent: 

NorAm  Gas  Transmission  Co.,  54451-54452 
Hydroelectric  applications,  54452-54453 
Applications,  bearings,  determinations,  etc.: 
Colorado  Interstate  Gas  Co.,  54449 
Florida  Gas  Transmission  Co.,  54448-54449    , 
Garden  Banks  Gas  Pipeline,  LLC.  54448 
International  Paper  Co.,  et  al.,  54449-54450 
Nautilus  Pipeline  Co.,  L.L.C.,  54450-54451 
Williams  Natural  Gas  Co.,  54451 

Federal  Maritime  Commlaaion 

RULES 

Maritime  carriers  in  foreign  commerce: 
United  States/Japan  trade;  port  restrictions  and 
requirements,  54396-54307 


General  Services  Administration 

NOTICES 

Federal  property  management: 
Public  buildings  and  space — 
Tobacco  smoke  exposure  in  Federal  workplace;  policy 
for  protection  of  Federal  employees  and  public. 
54461 
Transportation  audits;  SF  362,  change  in  stocking,  54461- 
54462 

Heanlt  and  Human  Sacncas  Department 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

4 

Housing  and  UrtMn  Development  Department 

RULES 

Manufactured  home  construction  and  safety  standards: 
Snow  load  map  added  to  structural  design  requirements 
recodification,  54546-54549 
PROPOSED  RULES 
Public  and  Indian  housing: 
Native  American  Housing  Assistance  and  Self 
Determination  Act  of  1996;  implementation — 
Negotiated  Rulemaking  Committee  meetings,  54399 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  54464 
Organization,  functions,  and  authority  delegations: 
Single  family  homeownership  center  directors  in 
Philadelphia.  PA,  et  al.,  54464-54465 


Immigration  and  Naturtilzation  Service 

RULES 

Inunigration: 
Affidavits  of  support  on  behalf  of  unmigrants,  54346- 
54356 


Federal  Reserve  System 

RULES 

Freedom  of  Information  Act;  implementation,  54356-54366 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  54460 

Formations,  acquisitions,  and  mergers,  54460^54461 

Food  and  Drug  Administration 

PROPOSED  RULES 
Communicable  diseases  control: 

Lather  brushes;  tieatmait.  sterilizatioQ,  handling,  storage, 
marking,  and  inspection;  revocation,  54398-54399 
NOTICES 
Debarment  orders: 

Rana,  Nandlal  G.,  54462 
Meetings: 

Cardiovascular  and  Renal  Drugs  Advisory  Committee, 
54462-54463 


Forest  Service 

NOTICES 

Grants  and  cooperative  agreements;  availabitity.  etc: 
Wood  degradation  prevention:  understanding 

commonality  of  chemistries  involved  in  moisture, 
biological,  iiltraviolet,  and  thermal  degradations. 
54432-54433 


Interior  Department 

See  Land  Management  Bureau 
See  National  Park  Service 


Justice  Department 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Service 


See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  54469- 
54471 


Land  Management  Dureau 

NOTICES 

Alaslca  Native  claims  selection: 

Cape  Fox  Corp..  54465 
Meetings: 

Leslie  Gulch  Area  of  Critical  Environmental  Concern;  OR; 
protective  withdrawal,  54465-54466 

National  Historic  Oregon  Trail  Interpretive  Center 
Advisory  Board,  54466 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  54466-54467 
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Management  and  Budget  Office 
Nonccs 

Line  Item  Veto  Act;  cancellation  of  items: 
Energy  and  Water  Development  Appropriations  Act. 
54564-54568 

National  Aeronautics  and  Space  Administration 

RULES 

Information  security  program: 
Classification  matters  determinations;  authority 
delegation.  54380-54381 
NOTICES 
Meetings: 
Aeronautics  and  Space  Transportation  Technology 

Advisory  Committee,  54480 
Technology  and  Commercialization  Advisory  Committee, 
54480-54481 

National  Credtt  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act.  54481 

fHatlonal  Education  Ooala  Panel 

NOTICES 
Meetings,  54481 

Nationai  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  54499-54502 

National  Institutea  Of  HeaHli 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  54463 
Meetings: 

Advisory  Committee  to  Director,  54463-54464 

National  Oceanic  and  Atmoapheric  Adminiatratlon 

RULES 

Fishery  conservation  and  management 
Alaska;  fisheries  of  Exclusive  Economic  Zone- 
Pacific  cod,  54397 
Ocean  and  coastal  resource  management: 
Marine  sanctuaries — 
Flcxida  Keys  National  Marine  Sanctuaiy,  54381-54382 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Summer  flounder,  scup,  and  Black  Sea  bass,  54427— 
54431 

nauonai  r*an(  service 
PROPOSB)  RULES 
National  Paric  System: 
Glacier  Bay  National  Park.  AK;  commercial  fishing 
activities,  54409 
NOTICES 

Enviromnental  statements;  availability,  etc.: 
Oigui  Pipe  Cactus  National  Monument.  AZ.  54467-54468 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards: 

Methylene  chloride;  occupational  exposure,  54382-54383 
NOTICES 
State  plans;  standards  approval,  etc:   . 

New  Mexico,  54471 


Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Metropolitan  Life  Insurance  Co.,  et  al.,  54471-54480 

Presidential  Documents 

ADMSaSTRATIVE  ORDERS 

Colombia;  significant  narcotics  traffickers;  continuation  aS 
emergency  (Notice  of  October  17,  1997),  54561 

PuMic  Debt  Bura«u    . 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request,  54504-54506 

PubHc  Health  Service 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

nesearcn  ana  special  programa  Aominisvauon 

NOTICES 

Hazardous  materials: 

Applications;  exemptions,  renewals,  etc.,  54502-54503 
MeetLogs: 

Pipeline  Safety  Advisory  Committees,  54503-54504  f 

Securitias  and  Exchartge  Commlaaion 

Nonccs 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc.,  54496 

Applications,  hearings,  determinations,  etc.: 
Acacia  National  USa  Insurance  Co.,  Inc.,  et  al.,  54461- 

54484 
Equus  n  Inc..  54484-54485 
Investors  Bank  &  Trust  Co.  et  al.,  54485-54489 
New  England  Life  Insurance  Co.  et  al.,  54489-54493 
Prudential  Insurance  Co.  of  America  et  aL,  54493-54495 


NOTICES 

Arms  Export  Control  Act: 

Determinations.  54497 
Meetings: 

U.S.  foreign  policy  economic  sanctions  i»ogranis; 
briefing,  54497-54498 

Surface  TraneportaMon  Board 

NOTICES 

Railroad  services  abandonment: 
Union  Pacific  Railroad  Co.,  54504 

Tianaportallon  Dapartmenl 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Traaaury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Public  Debt  Bureau 


Separate  Parte  In  This  issue 

Part  II 

Environmental  Protection  Agency,  54508-54543 


VI 


Federal  Register  /  Vol.  62,  No.  202  /  Monday,  October  20^  1997  /  Contents 


Part  III 

Department  of  Housing  and  Urban  Development,  54546- 
54549 
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A  cumulative  list  of  the  parts  affected  this  month  can  t>e  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


Part  IV 

Environmental  Protection  Agency,  54552-54558 


The  President,  54561 

PartVI 

Management  and  Budget  Office,  54564-54568 


Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Elactroiuc  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Public  Laws  Electronic  Notification  Sarvica 
Free  electronic  mail  notification  of  newly  enacted  Public 
Laws  is  now  available.  To  subscribe,  send  E-mail  to 
PE^fS•GPO.GOV  with  the  message:  SUBSCRIBE  PENS-L 
FmSTNAME  LASTNAME. 
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Rules  and  Regulations 


Fsderal  RagiatBr 
VoL  62,  No.  202 
Monday,  October  20.  1997 


.-v. 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docurT>ents  having  general 
applicability  and  legal  effect,  most  of  which 
are  Iceyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  o(  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  o( 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPAFITMENT  OF  AGRICULTURE 

Fwlaral  Crap  Insurance  Corporation 

7  CFR  Parts  401  and  457 

Qsnsral  Crop  Insurancs  RsgtriationSi 
Canning  and  Procsssing  Tomato 
Endorasnisnt;  and  Common  Crop 
Insuranos  Rsgulations,  Processing 
Tomato  Provisions 

AOBCY:  Federal  Crop  Insurancs 
Corporation.  USDA. 

action:  Final  rule. 


t:  The  Federal  Crop  Insurance 
Corporation  (FOC)  finaliww  specific 
crop  provisions  for  the  insurance  at 
processing  tomatoes.  The  provisions 
will  be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  aiui  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  cturent  canning  and  processing 
tomato  endorsement  with  the  Common 
Crop  Insurance  Policy  for  ease  of  use 
and  consistency  of  terms,  and  to  restrict 
the  effect  of  the  current  canning  and 
processing  tomato  endorsement  to  the 
1997  and  prior  crop  years. 

ffFECnVE  DATE:  November  19, 1997. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Richard  Brayton,  Insurance 
Management  Specialist,  Research  and 
Development.  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road. 
Kansas  City.  MO  6413,  telephone  (816) 
926-7730. 

SUPPI-BeiTARY  MFORMATION: 

Exocutive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 


Order  12866,  and  therefore,  thia  rule  has 
not  been  reviewed  by  OMB. 

Pafwrworic  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  conu&ents  and  opinions 
on  information  collection  requirements 
currently  being  reviewed  by  OMB 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35) 
under  OMB  control  niunber  0563-0053. 
No  public  comments  were  received. 

Unfimded  Mandates  Refaim  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
iTu»nH«»n«  (under  the  regulatory 
provisions  of  title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rtile  is 
not  subject  to  the  requirements  of 
secticHU  202  and  205  of  the  UMRA. 

Exacutive  Order  No.  12812 

It  has  been  determined  luider  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalisn 
Assessment  This  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  leveb  of  government 

Regnlatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  sinall  entities. 
The  amount  of  work  required  of 
insurance  companies  will  not  increase 
because  the  information  used  to 
determine  eligibility  is  already 
maintained  at  their  office  and  the  other 
information  required  is  already  being 
gathered  as  a  result  of  the  present 
policy.  No  additional  actions  are 
reqvured  as  a  result  of  this  action  on  the 
part  of  either  the  producer  or  the 
reinsured  company.  Additionally,  the 
regulation  does  not  require  any  action 
on  the  part  of  the  small  entities  than  is 
required  on  the  part  of  large  entities. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 


Regulatory  Flexibility  Act  (5  U.S.C 
605),  and  no  Regulatory  Flexibility  ' 
Analysis  was  prepared. 

Federal  Assistance  Program 

This  {urogram  is  listed  in  the  Catalog 
of  Fedoal  Domestic  Assistance  tmder 
No.  10.450. 

ExecutiTe  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

Executive  Order  No. 


This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effiect  prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  part  11 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought 

EaTinHunental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
htunan  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Puimnaiice  Keview 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  cv  duplicative  regulations 
and  imi»rove  those  that  remain  in  force. 

Background 

On  Monday,  Jtme  23, 1997,  FQC 
published  a  proposed  rule  in  the 
Federal  Regirtsr  at  62  FR  33763-33768 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section,  7  CFR  457.160,  Processing 
Tomato  Crop  Insurance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  repliu:e  and  supersede 
the  current  provisions  for  insiuing 
panning  and  processing  tomatoes  found 
at  7  CFR  part  401  (Canning  and 
Processing  Tomato  Endmsonent).  FCIC 
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also  amends  7  CFR  401.114  to  limit  its 
efCsct  to  the  1997  and  prior  crop  years. 

Following  publication  of  that 
proposed  rule,  the  public  was  afforded 
30  days  to  submit  written  comments 
and  opinions.  A  total  of  62  comments 
were  received  bom  an  insurance  service 
organization,  reinsured  companies, 
agents,  a  California  Tomato  Growers 
Association,  and  tomato  growrers.  The 
comments  received,  and  FQC's 
responses  are  as  follows: 

Comment:  An  insurance  service 
organization  recommended  that  a 
number  of  definitions  conmion  to  most 
crops  be  removed  from  the  crop 
provisions  and  placed  into  the  Basic 
Provisions. 

Response:  FOC  agrees  and  is 
curienUy  in  the  regulatory  review 
procass  that  will  move  commonly  used 
dilutions  from  the  crop  provisions  to 
the  Basic  Provisions  and  this  rule  will 
be  revised  to  delete  the  definitions 
when  the  Basic  Provisions  are  published 
as  a  final  rule. 

Coaunent:  A  reinsured  company  and 
a  crop  insurance  agent  recommended 
changing  the  sales  closing  date  in 
California  from  January  1 5  to  February 
28.  The  commenter  indicated  that  the 
sales  closing  date  of  January  15  causes 
inefficiency  because  it  differs  from  the 
Febniary  28  sales  closing  date  for  most 
other  spring  crops. 

Response:  The  Federal  Crop  Insurance 
Reform  Act  of  1994  required  the  sales 
closing  date  to  be  moved  from  February 
15  to  January  15.  This  date  cannot  he 
extended  without  appropriate  l^islative 
changes.  Therefore,  no  change  has  been 
made. 

Ckunment:  An  insurance  service 
organization  recommended  r hanging 
the  definition  of  "bypassed  acreage"  to 
read  as  follows:  "Land  on  which 
production  is  ready  for  harvest  but  is 
left  unharvested  in  favor  of  harvesting 
other  fields." 

Response:  The  definition  of  bypassed 
aaeage  has  been  revised  to  clarify  that 
land  on  which  production  is  ready  for 
harvest  but  the  processor  elects  not  to 
accept  such  production  so  it  is  not 
harvested. 

Comment;  An  insurance  service 
cnganization  expressed  concern  with  the 
definition  of  "good  farming  practice." 
which  makes  reference  to  cultural 
practices  genwally  in  use  in  the  county 
and  that  are  recoynixed  by  the 
Cooperative  State  Research.  Education, 
and  Extension  Service  (CSRSS)  as 
compatible  with  agronomic  and  weather 
oonditiQaa  in  the  county.  The  comment 
ifmttkmmA  whether  cultiual  practices 
■xiat  Aat  are  not  necessarily  recognized 
(or  poaaibie  known)  by  the  CSREES.  The 


comment  suggested  rh«nging  the  term 
"county"  to  "area." 

Response:  FCIC  believes  that  the 
CSREES  recognizes  farming  practices 
that  are  considered  acceptable  for 
pioducing  processing  tomatoes.  If  a 
producer  is  following  practices  not 
recognized  as  acceptable  by  the 
CSREES,  such  recognition  can  be  sought 
by  interested  parties.  Although  cultural 
practices  recognized  by  the  CSREES 
may  only  pertain  to  specific  areas 
within  a  county,  the  actuarial 
documents  are  on  a  county  basis.  No 
change  has  been  made. 

Comment:  An  insurance  service 
organization  recommended  r hanging 
the  definition  of  "planted  acreage"  so 
that  either  initially  or  replanted  acreage 
must  be  planted  in  rows  to  be 
considered  planted. 

Response:  FQC  agrees  and  has 
amended  the  definition  as  suggested. 
The  definition  of  replanting  has  also 
been  changed  accordingly. 

Comment:  An  insiuance  service 
organization  recommended  that  the 
definition  of  "replanting"  be  clarified  by 
inserting  "processing  tomato"  between 
the  last  two  words  ("successful"  and 
"crop")  in  the  sentence. 

Response:  To  be  consistent  with 
language  contained  in  the  proposed  rule 
of  the  Basic  Provisions,  FCIC  has 
revised  the  definition  to  clarify  that 
"replanting"  is  performing  the  cultural 
practices  necessary  to  prepare  the  land 
to  replace  the  seed  or  plants  of  the 
damaged  or  destroyed  crop  and  then 
replacing  the  seed  or  plants  in  the 
insured  aaeage. 

Comment:  An  insurance  service 
organization  recommended  that  the 
definition  of  "timely  planted"  be 
clarified  by  inserting  the  word 
"initially"  at  the  beginning  of  the 
definition. 

Response:  To  be  consistent  with 
language  contained  in  the  proposed  rule 
of  the  Basic  Provisions,  FQC  believes    ' 
the  definition  is  clearly  stated. 
Therefore,  no  change  has  been  made. 

Comment:  An  insurance  service 
organization,  a  reinsured  company, 
insiuance  agents,  a  tomato  growers 
association,  and  a  tomato  grower 
disagreed  with  the  provisions  that 
remove  "units  by  share"  in  California 
(section  2(a.).  The  commeats  indicated 
that:  (1)  Unit  division  by  share  is  no 
more  difficiilt  to  administer  for  tomatoes 
than  it  is  for  other  crops  in  CaUfomia; 
(2)  The  change  wrill  give  producen  a 
gieatei  incentive  to  purchase  CAT  than 
buy-up.  since  the  CAT  Endorsement 
allows  basic  units  by  share;  and  (3) 
Inequitable  loss  payments  between 
tenants  and  landlords  would  result 


Response:  FOC  agrees  that  optional 
units  based  on  share  should  be 
provided.  Section  2(a)  has  been  deleted 
and  the  remaining  sections  have  been 
redesignated  accordingly.  The  language 
in  8(b)  is  intended  to  cover  a  producer 
who  has  a  crop  share  agreement,  who 
rents,  or  who  owns  acreage.  This  should 
be  separate  from  the  unit  issue. 

Comment:  An  insurance  service 
organization,  reinsured  companies,  a 
grower  association,  insurance  agents. 
and  tomato  producers  stated  that  section 
2(b)  eliminates  optional  units  for  nearly 
all  California  producers  since  most 
contracts  are  written  for  a  specific 
amount  of  production.  Removal  of  this 
benefit  will  have  a  detrimental  impact 
on  producers  who  had  optional  units  in 
the  past  For  example:  A  producer  with 
6.000  contracted  tons,  200  acres  of  land, 
an  approved  yield  of  30  tons  per  acre, 
and  a  production  guarantee  of  22.5  tons 
per  acre,  receives  no  benefit  if  only  one 
unit  is  allowed  and  4.500  tons  of 
tomatoes  are  produced.  However,  if  two 
100  acre  units  are  allowed,  the  first  unit 
produces  3.000  tons  and  the  second  unit 
produces  1,500  tons  (4,500  total  tons), 
an  indonnity  based  on  750  tons  would 
be  allowed  on  the  second  unit 

Response:  FCIC  agrees  that  optional 
units  should  remain  available  in 
California  and  has  amended  section  2(b) 
(redesignated  2(a))  accordingly. 
Premium  rates  also  will  reflect  adoption 
of  this  change. 

Comment:  An  insurance  service 
organization  and  reinsured  companies 
indicated  that  the  "earlier  of  *  *  * 
aspect  of  section  3(b)  eliminates  the 
need  for  item  (1).  Item  (2),  the  acreage 
reporting  date,  will  always  be  earlier 
than  it«n  (1)  (August  20).  One  comment 
questioned  why  the  provision  allows 
until  August  20  to  obtain  signed 
contracts  in  all  but  a  few  counties  in 
California. 

Response:  Section  3(b)  was  not 
intouied  to  indicate  the  eaiiier  of  item 
(1)  or  (2).  It  was  intended  to  indicate  the 
earlier  of  August  20  or  the  date  of     , 
damage  only  in  those  counties  with  a 
July  15  acreage  reporting  date,  and  the 
earlier  of  die  acreage  repmting  date  or 
the  date  of  damage  in  all  other  coiuities. 
In  years  of  high  production,  it  is 
common  for  contracts  in  northern 
California  cotmties  to  be  signed  as  late 
as  August  20.  The  provision  was 
designed  to  accommodate  this  practice 
and  permit  insurance  to  continue  for  all 
contracted  tonnage.  The  provision  has 
been  clarified  accordingly. 

Comment:  Five  conunents  from 
reinsured  companies  asked  why  section 
3(c)  was  changed  to  reduce  the  price 
election  rather  than  the  production 
guarantee 
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iiesponse:  The  Pedmal  Crop  Insinance 
Act  authorizes  FOC  to  reduce  the 
payment  to  producers  who  elect 
catastrophic  coverage  for  acreage  that  is 
not  harvested  or  for  any  oth»  costs  that 
are  not  incurred  if  the  crop  is  lost  prior 
to  harvest.  The  change  is  in  compliance 
with  this  provision  of  law. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
stated  that  provisions  in  section  6  that 
require  the  producer  to  provide  a  copy 
of  the  processor  contract  no  later  than 
the  acreage  reporting  date:  (1)  Could 
allow  producers  to  wait  until  the 
acreage  reporting  date  to  decide  if  they 
want  coverage;  and  (2)  wUl  be  nearly 
impossible  to  implement  since 
processor  contracts  will  not  be  finalized 
by  the  dates  specified  in  sectitm  3. 

Response:  Virtually  all  processor 
contracts  should  be  completed  within 
the  time  frame  provided  for  in  the 
policy.  Production  covoed  by  contracts 
completed  after  these  time  frames  will 
not  be  insured.  Therefore,  no  change  has 
been  made. 

Commioit:  A  reinsured  company 
questioned  why  the  price  election  for 
unharvested  acreage  is  used  in  the 
premium  calculations  in  section  7. 

Response:  The  provision  should  have 
referred  to  the  price  election  for  die 
third  (final)  stage.  The  i»ovisi(m  has 
been  revised  accordingly. 

Coaunent;  An  insiirance  service 
organization  and  a  reinsured  company 
stated  that  section  8(b)  is  confusing  and 
seems  to  indicate  that  the  landlord  does 
Bot  have  a  share  unless  the  hmdkrd's 
name  is  written  on  the  tomato  contract 
Another  reinsured  company  interpreted 
the  provision  to  mean  that  a  tenant 
cannot  have  a  share  since  that  person 
does  not  retain  possession  of  the 


Response:  The  language  in  8(b)  is 
intended  to  cover  a  producer  who  has 
a  crop  share  arrangement  who  rents,  or 
wdio  owns  acreage.  The  provision  has 
been  clarified  by  indicating  that  control 
of  the  acreage  is  retained  rather  than 
possession. 

Comment:  An  insurance  service 
organization  stated  that  section  8(aK4) 
would  aUow  coverage  by  written 
agreement  or  Special  Provisions  on 
tomatoes  following  tomatoes  in  eithw  of 
the  two  previous  years,  interplanted 
with  another  crop  or  planted  into  an 
established  grass  or  legume  and  asked  if 
these  practices  would  ever  be  allowed 
by  the  processor  contract  The  comment 
indicated  that  consideration  should  be 
given  to  inserting  some  of  this  language 
into  the  Basic  Provisions  since  it  is 
duplicated  in  most  Crop  Provisions. 

Response:  Some  processor  contracts 
may  not  stipulate  rotation  or  planting 


practices.  Therefore,  the  provisions  have 
been  retained  to  limit  insurance  when  a 
crop  is  interplanted.  planted  into  a  grass 
or  legume,  or  is  planted  in  an  unusual 
rotation.  These  provisions  vary  among 
Crop  Provisions  and  therefore,  should 
not  be  moved  to  the  Basic  Provisions. 
Therefore,  no  change  has  been  made. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
questioned  whether  the  provisions  in 
sections  10(a)  and  (b)  that  end  the 
insurance  period  on  the  date  sufficient 
production  is  harvested  to  fulfill  the 
producera  processor  contract  (a) 
Eliminate  unit  division  benefits  or  (b) 
conflict  with  the  provision  in  section 
12(a)  that  stetes  "We  will  determine 
your  loss  on  a  unit  basis."  The 
commenters  questioned  whether 
production  to  count  from  an  appraisal 
prior  to  harvest  would  be  included 
when  determining  fulfillment  of  the 
processor  contract  The  insurance 
sendee  organization  questioned  whether 
the  insured  would  know  when  enot^ 
production  is  harvested  to  fulfill  the 
{Mocessor  contract  This  ccHnmenter 
asked  if  production  exceeding  the 
contracted  amount  is  considered 
production  to  count  Cor  APH  or  loss 
adjustment  or  whether  the  processor 
settlement  sheet  is  the  only  acceptable 
record.  One  commenter  also  questioned 
whether  'delivered  to"  is  the  same  as 
"acceptable  by"  the  processor. 

Response:  Sections  10(a)  and  (b)  do 
not  diminate  unit  division  provisions  or 
conflict  writh  section  14(a).  All 
indemnities  will  be  paid  on  a  unit  basis. 
Once  aaeage  is  harrasted  and  the 
processor  contract  is  fulfilled,  the 
insurance  period  ends.  If  there  is 
unharvested  production  and  the 
processor  contract  has  not  been 
fulfilled,  due  to  an  insured  cause  of  kias 
is  still  covered.  Appraised  acreage  will 
not  be  used  to  determine  whether  the 
contract  has  been  fulfilled  and  the 
insurance  period  ends,  although  it  will 
be  used  to  deteroune  production  to 
count  and  in  determining  the  producer's 
APH.  When  determining  production  to 
count,  only  the  harvested  production 
shown  on  the  settiement  sheet  or 
rejected  as  a  result  of  uninsured  cause 
of  loss  will  he  used.  FOC  has  revised 
section  10(a)  to  clarify  that  insurance 
ceases  "the  date  you  harvest  sufficient 
production  to  fuffill  your  processor 
contract  if  your  processor  contract 
stipulates  a  specdfic  amount  of 
production  to  be  delivered."  The 
contract  is  not  fulfilled  if  the  production 
is  not  accepted  by  the  processor. 
However,  refected  production  ma3die 
considered  as  production  to  count 
unless  damaged  by  an  insurable  cause  of 
lofss  occurring  during  the  insurance 


period.  Further,  records  are  maintained 
as  production  is  delivered  to  the 
processor.  Therefore,  the  insured  should 
know  when  the  contract  is  fiilfilled. 

Coounent;  An  insurance  service 
organization  questioned  the  summary  of 
changes  to  the  proposed  rule  in  section 
13(aK2).  The  commenter  steted  the  ^ 

summary  of  changes  says  "the  producer 
must  give  notice  on  or  before  the  date 
the  tomatoes  should  be  harvested  if  any 
acreage  on  a  unit  will  not  be  harvested,** 
but  the  provision  stetes  the  producer 
must  give  notice  "not  later  than  48 
hours  after  (1)  Total  destruction  of  the 
tomatoes  in  the  unit;  or  (2) 
Discontinuance  of  harvest  on  a  unit  on 
which  production  remains. 

Response:  FOC  agrees  that  the 
summary  vras  in  errw  and  the 
provisions  as  proposed  are  correct 

Comment-  An  insurance  service 
organization  questioned  the  notification 
requirement  in  section  13(b),  which 
stetes  that  the  insured  must  notify  the 
insurance  provider  "within  3  days  of 
the  date  harvest  should  have  started  on 
any  acreage  that  will  not  be 
harvested..."  The  commenter  stated 
there  is  a  difCsrence  between  notice 
"within  3  days"  as  the  policy  provision 
indicates  and  "on  or  belcHe"  as  item  21 
of  the  summary  of  changes  indicates. 
The  commentu  also  asked  how  the  date 
tomatoes  should  have  been  harvested 
will  be  detsrmined. 

Aesponae;  The  summary  of  changes 
was  not  cociect  h  should  have 
indicated  "within  3  days  after  the  date  - 
harvest  should  have  ststed...."  The 
insured  is  best  able  to  assess  the  date 
tomatoes  should  be  harvested  based  on 
the  maturify  of  the  crop.  Therefore,  no 
change  has  been  made. 

Coounent;  An  insurance  sar»ice 
orgsnization  stated  that  the  langtiaga  in 
13(c)  does  not  address  timely  notice  if 
damage  is  discovered  less  than  15  day* 
prior  to  harvest 

Response:  The  notice  requirement  in 
section  13  are  in  addition  to  the 
requirements  in  section  14  of  the  Basic  ' 
Provisions  that  require  notice  of  loss 
within  72  hours  of  initial  discovery  of 
damage.  Notice  within  this  time  period 
would  be  required  if  damsgw  is 
discovered  less  than  IS  days  before 
harvest  If  damage  is  discovered  during 
harvest,  notice  must  be  given 
immediately.  FOC  believes  that  these 
provisions,  as  a  whole,  are  adequate. 
Therefiore,  no  change  has  berai  made. 

Coaunent- An  insurance  service 
organization  steted  that  section 
14(cKlXiii)  should  not  allow  the 
insured  to  defer  settlement  and  wait  for 
a  later,  generally  lower  appraisal, 
especiaUy  on  crops  that  have  a  short 
"shelf  life." 
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Response:  A  later  appraisal  will  only 
be  necessary  if  the  insurance  provider 
agrees  that  such  an  appraisal  would 
result  in  a  more  accurate  determination 
and  if  the  producer  continues  to  care  for 
the  crop.  Ii  the  producer  does  not 
continue  to  care  for  the  crop,  the 
original  appraisal  will  be  used. 
Therefore,  no  change  has  been  made. 

Cbnuneiit:  A  reinsured  company 
recommended  removal  of  the 
requirement  to  renew  written 
agreements  each  year  if  there  are  no 
significant  changes  to  the  farming 
operation. 

Response:  Written  agreements  are 
intended  to  supplement  policy  terms  or 
permit  insurance  in  unusual  situations 
that  requ !  re  modification  of  the 
otherwise  standard  insurance 
provisions.  If  such  practices  continue 
from  year  to  year,  they  should  be 
incorporated  into  the  policy  or  Special 
Provisions.  It  is  important  to  minimize 
written  agreement  exceptions  to  assure 
that  the  insured  is  well  aware  of  the 
specific  terms  of  the  policy.  FCIC  has 
proposed  that  the  written  agreement 
provision  be  included  in  the  Basic 
Provisions.  Therefore,  no  change  has 
been  made. 

In  addition  to  the  changes  described 
above,  FOC  has  made  minor  editorial 
changes  and  has  amended  the  following 
Processing  Tomato  Provisions: 

1.  The  paragraph  preceding  section  1 
is  amended  to  include  the  Catastrophic 
Risk  Protection  Endorsement. 

2.  Section  1 — Added  a  definition  of 
"approved  yield".  The  definitions  of 
"bypassed  acreage,"  "planted  acreage" 
"practical  to  replant"  "production 
guarantee  (per  acre)"  and  "replanting" 
have  been  revised  for  clarification. 

3.  Removed  the  reference  to  "written 
agreement"  in  section  2(a)  of  the 
proposed  rule  and  added  it  to  section 
2(e)(4)  of  the  final  rule  to  clarify  which 
provisions  may  be  revised  by  wrritten 
agreement. 

4.  Section  2(a) — Added  provisions  to 
clarify  that  no  indemnity  will  be  paid 
for  any  loss  of  production  on  any  unit 

if  the  insured  produced  a  crop  sufficient 
to  fulfill  the  processor  contracts  forming 
the  basis  for  the  guarantee,  and  any 
indemnity  will  be  limited  to  the  amount 
necessary  to  compensate  for  loss  in 
yield  at  the  price  elected  between 
production  to  count  and  the  contract 
requirements. 

5.  Section  3(b)— Has  been  revis^  fior 
clarification. 

6.  Section  3(e) — Added  provisions  to 
clarify  when  appraised  production  on 
bypassed  acreage  not  bypassed  due  to 
an  insurable  cause  of  loss  will  be  used 
when  determining  the  producer's 
approved  yield. 


7.  Section  3(f) — Added  provisions  to 
clarify  when  acreage  is  bypassed 
because  it  was  damage  by  an  insurable 
cause  of  loss  to  the  extent  that  the 
processor  cannot  use  the  product  will  be 
considered  to  have  a  zero  yield  when 
determining  your  approved  yield. 

8.  Section  6 — Clarify  a  producer  must 
provide  a  copy  of  all  processor  contracts 
to  us  on  or  before  the  acreage  reporting 
date  in  all  counties,  unless  otherwise 
specified  in  the  Special  Provisions. 

9.  Sections  8(b),  (c)(1),  (2).  and  (3)— 
Have  been  revised  for  clarification. 

10.  Section  10(a) — Revised  to  conform 
this  provision  with  other  processing 
crop  provisions,  which  specify  that  once 
the  processor  contract  has  been  fulfilled, 
the  insurance  period  will  end  if  the 
processor  contract  stipulates  a  specific 
amount  of  production. 

11.  SecUon  10(b)— Qarify  that  the 
insxirance  period  will  end  when  the 
crop  should  have  been  harvested. 

12.  Section  ll(aX5>— Clarified  the 
wildlife  cause  of  loss  by  deleting  the 
language  "unless  proper  measures  to 
control  wildlife  have  not  been  takmi"  to 
be  consistent  with  other  crop 
provisions. 

13.  Section  ll(a)(ii) — Has  been 
revised  for  clarification. 

14.  Section  1 1(a)(9)— Deleted  this 
provision  because  it  is  unnecessary 
since  other  listed  causes  of  loss  are  what 
results  in  physical  damage. 

15.  Section  11(b)(4)— Deleted  this 
provision  since  such  damage  would 
occur  outside  the  insurance  pmiod 
specified  in  section  10. 

16.  Section  1 3(b>— Clarified  that  the 
insured  must  give  notice  of  loss  within 
3  days  after  the  date  harvest  should 
have  started  is  the  acreage  will  not  be 
harvested.  The  insured  must  also 
provide  documentation  stating  why  the 
acreage  was  bypassed. 

17.  Section  14(b)(1)  thru  (7)— Revised 
and  added  an  example  of  settlement  of 
claim. 

18.  Section  14(c)(E)— Deleted  this 
provision  as  proposed. 

19.  Section  14(c)(Ui)— Added 
provisions  to  clarify  production  on 
acreage  that  is  bypassed  unless  the 
acreage  was  bypassed  due  to  an  insured 
cause  of  loss  which  resulted  in 
production  which  would  not  be 
acceptable  under  the  terms  of  the 
processor  contract.  14(c)(iii)  as  proposed 
has  been  redesignated  as  14(c)(iv). 

20.  Section  14(d>— Clarified  that  once 
harvest  has  begun  on  acreage  covered  by 
a  processor  contract  that  specifies  the 
number  of  tons  to  be  delivered,  the  total 
indemnify  payable  will  be  limited  to  an 
amount  based  on  the  lesser  of  the 
guaranteed  tons,  or  the  tons  remaining 
unfulfilled  under  the  processor  contract. 


21.  Section  15 — Added  statement  that 
late  and  prevented  planting  is  not 
applicable  to  processing  tomatoes. 

22.  Section  16 — Written  agreements 
had  been  redesignated.  Clarify  when 
provisions  of  the  policy  may  be  altered 
by  written  agreement. 

List  of  Subjects  in  CFR  Parts  401  and 
457 

Crop  insurance.  Canning  and 
processing  tomato  endorsement. 
Processing  tomato. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  401  and  457  as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATKHIS 

1.  The  authorify  citation  for  7  CFR 
part  401  is  revised  to  read  as  follows: 

Anlliortty:  7  U.  S.  C.  1506(1).  1506(p). 

2.  Section  401.114  introductory  text  is 
revised  to  read  as  follows: 

1401.114    Canning  and  prooeeaing  tomato 


The  provisions  of  the  Canning  and 
Processing  Tomato  Crop  Insurance 
Endorsement  for  the  1988  through  the 
1997  crop  years  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authorify  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Aothorify:  7  U.S.C  15060),  1506(p). 

4.  Section  457.160  is  added  to  read  as 
followrs: 

f4S7.100    Prooaaaing  tomato  crop 
Inaufanoe  provialona. 

The  Processing  Tomato  Crop 
Insurance  Provisions  for  the  1998  and 
succeeding  crop  years  are  as  follows: 

FOC  policies: 

UNITED  STATES  DEPARTMENT  OF 
AGRKULTURE  .      • 

Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FOC  and  reinsured  polices: 

Pnx»s8ing  Tomato  Crop  Provisions 

If  a  conflict  exists  among  the  policy 
provisions  the  order  of  priority  is  as  foUo%VK 
(1)  the  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  (§457.8)  with  (1) 
controtling  (2)  etc 
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.1.  Definitions 

Acre.  43,560  square  fieet  of  land  on  which 
row  widths  do  not  exceed  6  feet,  or  the  land 
on  which  at  least  7,260  linear  feet  rows  are 
planted  if  row  widths  exceed  6  feet 

Approved  yield.  The  yield  determined  in 
accordance  with  7  CFR  part  400,  subpart  (g). 

Bypassed  acreage.  Land  on  which 
production  is  ready  Ear  harvest  but  the 
processor  elects  not  to  accept  such 
production  so  it  is  not  harvested. 

Days.  Calendar  days. 

FSA.  The  Farm  S«vice  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Final  planting  date.  The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  (or  the  full  production 
guarantee. 

First  fruit  set  The  reproductive  stage  of  the 
plant  at  which  30  percent  of  the  plants  have 
produced  a  fruit  that  has  reached  a  minimnin 
of  one  inch  in  diameter. 

Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee  and 
are  those  required  by  the  tomato  processor 
contract  with  the  processing  company,  and 
are  those  recognized  by  the  Cooperative  State 
Research.  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest.  The  severance  of  tomatoes  from 
the  vines. 

Interplanted.  Acreage  on  wliich  two  or 
more  crops  are  planted  in  a  maimer  that  does 
iu>t  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice.  A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Plant  stand.  The  numbn'  of  plants  per  acre 
considered  to  be  normal  for  the  appUcable 
tomato  variety  and  growing  area. 

Planted  acreage.  Land  in  which  seed  or 
plants  have  been  placed  by  a  machine 
appropriate  for  the  insured  crop  and  planting 
method,  at  the  correct  depth,  into  a  seedbed 
that  has  been  properly  pi^pared  for  the 
planting  method  and  production  practice. 
Tomatoes  must  initially  be  placed  in  rows  to 
be  considered  planted.  Acreege  planted  in 
any  other  maimer  will  not  be  insurable 
unless  otherwise  provided  by  the  Special 
Provisions  or  by  written  agreement 

Practical  to  replant.  Ln  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions,  practical 
to  replant  is  defined  as  our  determination, 
alter  loss  or  damage  to  the  insured  crop,  - 
based  on  fectors,  including  but  not  limited  to 
moisture  availability,  marketing  window, 
condition  of  the  field,  and  time  to  crop 
maturity,  that  replanting  the  insured  crop 
will  allow  the  crop  to  attain  maturity  prior 
to  the  calendar  date  for  the  end  of  the 


insiuance  period.  It  will  not  be  considered 
practical  to  replant  unless  the  replanted 
acreage  can  produce  at  least  75%  of  the 
approved  yield,  and  the  procesisor  agrees  in 
writing  that  it  will  accept  the  production 
from  the  replanted  acreage. 

Processor.  Any  business  enterprise 
regularly  engaged  in  processing  tomatoes  for 
human  coiuumption,  that  possesses  all 
licenses  and  permits  for  processing  tomatoes 
required  by  the  state  in  which  it  operates, 
and  that  possesses  facilities,  or  has 
contractual  access  to  such  feciUties.  with 
enough  equipment  to  accept  and  process 
contracted  processing  tomatoes  within  a 
reasonable  amotint  of  time  after  harvest 

Processor  contract.  A  written  agreement 
between  the  producer  and  a  processor, 
containing  at  a  minimum- 

(a)  The  producer's  commitment  to  plant 
and  grow  processing  tomatoes,  and  to  deUver 
the  tomato  production  to  the  processor; 

(b)  The  processor's  commitment  to 
purchase  all  the  production  stated  in  the 
processor  contract;  and 

(c)  A  price  per  ton  that  will  be  paid  for  the 
production. 

Production  guarantee  (per  acre).  The 
number  of  tons  determined  by  multiplying 
the  approved  yield  per  acre  by  the  covange 
level  percentage  you  elect 

Replanting.  Performing  the  cultural 
practices  necessary  to  prepare  the  land  to 
replace  the  seed  or  plants  of  the  damaged  or 
destroyed  crop  and  then  replacing  the  seed 
or  plants  in  the  insured  acreage. 

Timely  planted.  Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  coimty. 

Ton.  Two  thousand  (2.000)  pounds 
avoirdupob. 

USDA.  United  States  Department  of 
Agriculture. 

Written  agreement.  A  written  document 
that  aUers  designated  terms  of  this  policy  in 
accordance  with  section  16. 

2.  Unit  Division 

(a)<UiiIess  limited  by  the  Special 
Provisions,  a  basic  unit,  as  defined  in  section 
in  soctirai  1  of  the  Basic  Provisions,  may  be 
divided  into  optional  units  if,  for  each 
optional  unit,  you  meet  all  the  conditions  of 
this  section.  Notwithstanding  the  provisions 
of  this  section  on  unit  division,  no  indemnity 
will  be  paid  for  any  loss  of  preduction  on  any 
unit  if  the  insured  produced  a  crop  sufficient 
to  fulfill  the  processor  contracts  framing  the 
besis  for  the  guarantee,  and  any  indemnity 
iiirill  be  limited  to  the  amount  necessary  to 
compensate  for  loss  in  3rield  at  the  price 
elected  between  production  to  count  and  the 
contract  requirements. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
described  in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  he  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 


premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you. 

(d)  All  optional  units  you  selected  for  the 
dop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  provided  records  by  the 
production  reporting  date,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  detannine 
yonr  production  guarantee; 

(2)  You  must  plant  the  crop  in  a  mannar 
that  results  in  a  clear  and  discemable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  For  eech  crop  year,  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit  must  be 
maintained  in  such  a  maimer  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustmnot  is 
completed  by  us;  and 

(4)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria,  as  apphcahle. 
unless  otherwise  specified  by  written 
agreement: 

(i)  Optional  units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure,  such 
as  Spanish  ^vnts,  as  the  equivalent  of  their 
sections  for  unit  purposes.  In  areas  that  have 
not  been  surveymi  using  sections  are 
equivalent  systems,  or  in  areas  where  such 
systems  exist  but  boxmdaries  are  not  readily 
discemable,  each  optional  unit  must  be 
located  in  a  separate  farm  identified  by  a 
single  FSA  Farm  Secial  Number. 

(ii)  Optiortal  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  based  on  irrigated  acreage  and  non- 
irrigated  acreage  (in  those  counties  where 
"non-irrigated"  practice  is  allowed  in  the 
actuarial  table)  if  both  are  located  in  the  same 
section,  section  equivalent,  or  FSA  Farm 
Serial  Number.  To  quaUfy  as  separate 
irrigated  and  non-iirigated  optional  units,  the 
non-irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  point  at  which  the 
irrigation  system  can  deUver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based,  except  the  corners  of 
a  field  in  which  a  center-pivot  irrigation 
system  is  used  will  be  considered  as  irrigated 
acreage  if  separate  acceptable  records  oC 
production  from  the  comers  are  not 
provided.  If  the  comers  of  a  field  in  which 
a  center-pivot  irrigation  system  is  used  do 
not  qualiify  as  a  separate  non-irrigated 
optional  unit,  they  will  be  a  part  of  the  unit 
containing  the  irrigated  acreage.  Non- 
irrigated  acreege  that  is  not  a  part  of  a  field 
in  which  a  center-pivot  irrigation  system  is 
used  may  quahfy  as  a  separate  optional  unit 
provided  that  all  other  requirements  of  this 
section  are  met 
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(iii)  Optioned  Units  on  Separate  Acreage 
Planted  to  Tomatoes:  Id  California  only,  in 
addition  to  or  instead  of  establishing  optional 
units  by  section,  section  equivalent,  or  FSA 
Farm  Serial  Number,  optional  units  may  be 
established  if  acreage  planted  to  tomatoes  is 
separated  by  a  field  that  is  not  planted  to 
tomatoes,  or  by  a  permanent  boundary  such 
as  a  permanent  waterway,  fence,  public  road 
or  woodland.  Such  optional  unit  must 
consist  of  the  minimum  number  of  acres 
stated  in  the  Special  Provisions.  Acreage 
planted  to  tomatoes  that  is  less  than  the 
minimum  number  of  acres  required  will 
attach  to  the  closest  unit  within  the  section, 
section  equivalent  or  FSA  Farm  Serial 
Number. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  of  the  Basic  Provisions: 

(a)  You  may  select  only  one  price  election 
for  all  the  processing  tomatoes  in  the  cotmty 
insured  under  this  policy  unless  the  Special 
Provisions  provide  different  price  elections 
by  type.  The  percentage  of  the  maximum 
price  election  you  choose  for  one  type  will 
be  applicable  to  all  other  types  insured  under 
this  policy.  For  example,  if  you  choose  100 
percent  of  the  maximum  price  election  for 
one  type,  you  must  also  choose  100  percent 
of  the  maximum  price  election  for  all  other 
types. 

(b)  Liability  under  (his  policy  will  not 
exceed  the  number  of  tons  required  to  be 
accepted  by  the  processor  under  a  processor 
contract  In  effect  on  or  before: 

(1)  The  earlier  of  August  20  or  the  date  of 
damage  to  the  insured  crop  in  all  counties 
%rith  an  acreage  reporting  date  of  July  15;  or 

(2)  The  earlier  of  the  acreage  reporting  date 
or  the  date  of  damage  in  all  other  counties. 
(Exclude  indemnities  that  occur  in  stage  one 
and  replant  pajrments.) 

(c)  The  price  election  used  to  determine 
the  amount  of  an  indemnity  is  progressive  by 
stage  and  increases,  at  specified  intervals,  to 
the  price  used  for  final  stage  losses.  Stages 
will  be  determined  on  an  acre  basis.  The 
stages  and  applicable  price  elections  are: 

(1)  First  stage  is  from  planting  until  first 
fruit  set.  If  any  acreage  of  the  insured  crop 
is  destroyed  in  this  stage,  the  price  used  to 
establish  the  amount  of  any  indemnity  owed 
for  such  acreage  will  be  50  percent  of  your 
pries  election: 

(2)  Second  stage  is  from  the  first  fruit  sat 
until  harvest.  If  any  acreage  of  the  insured 
crop  is  destroyed  in  this  stage,  the  price  used 
to  establish  tlw  amount  of  any  indemnity 
owed  for  such  acreage  will  be  80  percent  of 
yotu  price  election:  and 

(3)  Third  stage  (final  stage]  is  harvested 
acreage.  The  price  election  used  in  this  stage 
to  establish  the  amount  of  any  indemnity 
owed  wiU  be  100  percent  of  your  price 
election. 

(d)  Any  acreage  of  tomatoes  damaged  to  the 
extent,  that  the  majority  of  producers  in  the    ' 
area  would  not  normally  further  care  for  the 
tomatoes,  will  be  deemed  to  have  been 
destroyed  even  though  you  may  continue  to 
core  for  it  The  price  election  used  to 
determine  the  amount  of  an  indemnity  will 
be  that  applicable  to  the  stage  in  which  the 
tomatoes  wars  daatroyad. 


(e)  The  appraised  production  from 
bypassed  acreage  that  could  have  been 
accepted  by  the  processor  will  be  included 
when  determining  your  approved  yield. 

(f)  Acreage  that  is  bypassed  because  it  was 
damaged  by  an  insurable  cause  of  loss  to  the 
extent  that  the  processor  cannot  use  the 
product  will  be  considered  to  have  a  zero 
yield  when  determining  your  approved  yield. 

4.  Contract  Changes 

In  accordance  with  section  4  of  the  Basic 
Provisions,  the  contract  change  date  is 
August  31  preceding  the  cancellation  date  for 
California  and  November  30  preceding  the 
cancellation  date  for  all  other  states. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  of  the  Basic 
Provisions,  the  cancellation  and  termination 
dates  are  January  IS  in  California  and  March 
15  in  all  other  states. 

6.  Report  of  Acreage 

In  addition  to  the  provisions  of  section  6 
of  the  Basic  Provisions,  you  must  provide  a 
copy  of  all  processor  contracts  to  us  on  or 
before  the  acreage  reporting  date  in  all 
counties,  unless  otherwise  specified  in  the 
Special  Provisions. 

7.  Annual  Premium 

In  lieu  of  the  premium  amount 
determinations  contained  in  section  7  of  the 
Basic  Provisions,  the  annual  premium 
amount  per  acre  is  determined  by 
multiplying  the  production  guarantee  per 
acre  by  the  price  election  for  the  third  (final) 
stage:  by  the  premium  rate:  by  the  insured 
acreage:  by  the  applicable  share  at  the  time 
of  planting:  and  ultimately  by  any  applicable 
premium  adjustment  bctors  contaiiied  in  the 
Actuarial  Table. 

8.  IiuuiedCrop 

(a)  In  accordance  with  section  8  of  the 
Basic  Provisions,  the  crop  insured  wdll  be  all 
the  tomatoes  in  the  county  for  which  a 
premium  rate  is  provided  by  the  actuarial 
table: 

(1)  In  which  you  have  a  share; 

(2)  That  are  planted  for  harvest  as 
processing  tomatoes: 

(3)  That  are  grown  imder,  and  in 
accordance  with,  the  requirements  of  a 
processor  contract  executed  on  or  before 
August  20  in  all  counties  with  an  acreage 
reporting  date  of  July  IS.  or  on  or  before  the 
acreage  reporting  date  in  all  other  counties, 
and  are  not  excluded  from  the  processor 
contract  for  or  during  the  crop  year  and 

(4)  That  are  not  (unless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(i)  Crown  on  acreage  on  which  tomatoes 
were  grown  in  either  of  the  two  previous 
years,  except  in  California: 
(ii)  Interplanted  with  anoth^  crop:  or 
(iii)  Planted  into  on  est^lished  gross  or 
legume. 

(b)  You  will  be  considered  to  have  a  share 
in  the  insured  crop  if,  under  the  processor 
contract,  you  retain  control  of  the  acreage  on 
which  the  tomatoes  are  gro«vn,  you  are  at  risk 
of  loss,  and  the  procaasor  contract  provides 
for  delivery  of  processing  tomatoes  under 
specified  conditions  and  at  a  stipulated  price. 

(c)  A  tomato  producer  who  is  also  a 
processor  may  establish  an  insurable  interest 
if  the  following  requirements  are  met: 


(1)  The  processor  must  comply  mth  these 
Crop  Provisions: 

(2)  Prior  to  the  sales  closing  date,  the  Board 
of  Directors  or  officers  of  the  processor  must 
execute  and  adopt  a  resolution  that  contains 
the  same  terms  as  an  acceptable  processor 
contract.  Such  resolution  will  be  considered 
a  contract  under  this  policy:  and 

(3)  Our  insf>ection  provides  that  the 
processing  facilities  cooaply  with  the 
definition  of  a  processor  contained  in  these 
Crop  Provisions. 

9.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
of  the  Basic  Provisions: 

(a)  Any  acreage  of  the  insured  crop  that  is 
damaged  before  the  final  planting  date,  to  the 
extent  that  the  majority  of  producers  in  the 
area  would  normally  not  further  care  for  the 
crop,  must  be  replanted  unless  we  agree  that 
it  is  not  practical  to  replant;  and 

(b)  We  will  not  insure  any  acreage  that 
does  not  meet  the  rotation  requirements,  if 
applicable,  contained  in  the  Special 
Ftovisions. 

10.  Insurance  Period 

In  lieu  of  the  provisions  contained  in 
section  11  of  the  Basic  Provisions,  regarding 
the  end  of  the  insurance  period,  insurance 
ceases  at  the  earlier  of  the  date: 

(a)  You  harvest  sufficient  produt:tion  to 
fulfill  your  processor  contract  if  the  processoc 
contract  stipulates  a  specific  amount  of 
production  to  be  delivered: 

(b)  The  tomatoes  should  have  been 
harvested  but  was  not  harvested; 

(c)  The  tomatoes  were  abandoned; 

(d)  Harvest  was  completed; 

(e)  Final  adjustment  of  a  loos  was 
coaapleted;  or 

(f)  The  following  calendar  date  for  the  end 
of  the  insurance  period 

(1)  October  20  in  California;  and 

(2)  October  10  in  ail  other  states. 

11.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  of  the  Basic  Provisions: 

(a)  Insurance  is  provided  only  against  the 
following  causei  of  loss  that  occur  during  the 
insurance  period: 

(1)  Advane  weather  conditions,  including: 

(i)  EXcaMive  moisture  that  prevents  the 
harvesting  equipment  from  entering  the  field 
or  that  prevents  the  timely  operation  of 
harvesting  equipment;  and 

(ii)  Abnorxnally  hot  or  cold  temperatures 
that  cause  an  unexpected  number  of  acres 
over  a  large  producing  area  to  be  ready  fw 
harvest  at  the  same  time,  affecting  the  timely 
harvest  of  a  large  number  of  such  acres  or  the 
processing  of  such  production  being  beyond 
the  capacity  of  the  processor,  either  of  which 
causes  the  acreage  to  be  bypassed; 

(2)Fir«: 

(3)  Insects,  but  Hot  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
iiuufficient  or  improper  application  of 
diseose  control  measures; 

(5)  WUdlifa: 

(6)  Earthquake; 

(7)  Volcanic  eruption;  <v 

(8)  Failure  of  the  irrigation  water  supply, 
if  due  to  a  cause  of  loss  contoinod  in  sections 
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11(a)(1)  through  (7)  that  occurs  during  the 
insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  by  section  12  of  the  Basic 
Provisions,  we  will  not  insure  against  any 
loss  of  production  due  to; 

(1)  Acreage  being  bypassed,  if  the  acreage 
is  bypassed  because: 

(i)  The  breakdown  or  non-operation  of 
equipment  or  facilities;  or 

(ii)  The  availability  of  a  crop  insiirance 
payment.  We  may  deny  any  indemnity 
inunediateiy  in  such  circumstance  or,  if  an 
indemnity  has  been  paid,  require  you  to 
repay  it  to  us  with  interest  at  any  time 
acreage  was  bypassed  due  to  the  availability 
of  a  crop  insurance  payment; 

(2)  The  processing  tomatoes  not  being 
timely  harvested,  unless  such  delay  in 
harvesting  is  solely  and  direcUy  due  to  an 
insured  cause  of  loss;  or 

(3)  Your  failure  to  follow  the  requirements 
contained  in  the  processor  contract 

12.  Replanting  Payment 

(a)  In  accordance  with  section  13  of  the 
Basic  Provisions,  a  replanting  payment  is 
allowed  if  the  crop  sustained  a  loss 
exceeding  SO  percent  of  the  plant  stand  and 
it  is  practical  to  replant 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  20 
percent  of  the  production  guarantee  or  three 
tons,  multiplied  by  yoiu  third  stage  (final) 
price  election,  multiplied  by  your  share. 

13.  Duties  in  the  Evant  of  Damage  or  Loos 

In  addition  to  the  notice  required  by 
section  14  of  the  Basic  Provisions,  you  must 
give  us  notice: 

(a)  Not  later  than  48  hours  after 

'     (1)  Total  destruction  of  the  tomatoes  in  the 
unit;  or 

(2)  Discontinuance  of  harvest  on  a  unit  on 
which  unharvested  production  remains; 

(b)  Within  3  days  after  the  date  harvest 
should  have  started  on  any  acreage  that  will 
not  be  harvested.  You  must  also  provide 
acceptable  documedtation  of  the  reason  the 
acreage  was  bypassed.  Failure  to  provide 
such  documentation  will  result  in  our 
determination  that  the  acreage  was  bypassed 
due  to  an  uninsured  cause  of  loss.  If  the  crop 
will  not  be  harvested  and  you  wish  to  destroy 
the  crop,  you  must  leave  representative 
samples  of  the  unharvested  crop  for  our 
inspection.  The  samples  must  lie  at  least  10 
feet  wide  and  extend  the  entire  length  of  each 
field  in  the  unit  The  samples  must  not  be 
destro3rad  until  the  earlier  of  our  inspection 
or  15  days  after  notice  is  given  to  us;  and 

(c)  At  least  15  days  prior  to  the  beginning 
of  harvest  if  you  intend  to  claim  an 
indemnity  on  any  unit,  or  immediately  if 
damage  is  discovered  during  the  15  day 
period  or  during  harvest,  so  that  we  may 
inspect  the  damaged  production.  If  you  fail 
to  notify  us  and  such  failuria  results  in  our 
inability  to  inspect  the  damaged  production, 
we  will  consider  all  such  production  to  be 
undamaged  and  include  it  as  production  to 
count  You  are  not  required  to  delay  harvest 

14.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  ttnit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  prochiction  records: 


(1)  For  any  optional  units,  we  wrill  combine 
all  optional  units  for  which  such  production 
recortis  were  not  provided:  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settie  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee,  by  type  if 
applicable: 

(2)  Multiplying  each  result  of  section 
14(bKl)  l>y  the  respective  price  election,  liy 
type  if  applicable; 

(3)  Totding  the  results  of  section  14(bM2) 
if  there  are  more  than  one  type; 

(4)  Multiplying  the  total  production  to 
counted  (see  section  14(c)),  for  each  type  if 
applicable,  by  its  respective  price  election; 

(5)  Totaling  the  resulU  of  section  14(b)(4) 
if  then  are  more  than  one  type; 

(6)  Subtracting  the  result  of  section  14{bK4) 
from  the  result  of  section  14(b)(2)  if  there  is 
only  one  type  or  subtracting  the  result  of 
section  14(b)(5)  from  the  result  of  section 
14(b)(3)  if  there  are  more  than  one  type;  and 

(7)  Multiplying  the  result  of  section 
14(b)(6)  by  your  shore. 

For  example: 

You  hove  o  100  petosnt  shore  in  50  ocras 
of  type  A  processing  tomatoes  in  the  uidt, 
with  a  guarantee  of  18.8  tons  per  acre  and  a 
price  election  of  $50.00  per  ton.  You  are  only 
able  to  harvest  lao  tons.  Yoiu  indemnity 
would  l>e  colculoted  as  follows: 

(1)  50.0  acres  x  18.8  tons  -  940.0  tons 
guarantee; 

(2)  940.0  tons  X  $50.00  price  election  s 
$47,000.00  value  guarantee; 

(4)  10.0  tons  X  $50.00  price  election  > 
$500.00  value  of  production  to  count; 

(6)  $47X)00.00- $500.00  =  $46,500.00  loss; 
and 

(7)  $46,500  X 100  pocent  "  $46,500.00 
indemnity  payment 

You  alsio  have  a  100  percent  share  in  50 
acres  of  type  B  processing  tomatoes  in  the 
some  unit,  with  a  guarantee  of  15.0  tons  per 
acre  and  a  price  election  of  $35.00  per  ton. 
You  are  only  able  to  harvest  5.0  tons.  Your 
total  indemnity  for  both  typos  A  and  B  would 
be  calculated  as  follows: 

(1)  5O.0  acres  x  18.8  tons  -  940.0  ton 
guarantee  for  type  A  and  50.0  acres  x  15.0 
tons  =  750.0  ton  guarantee  for  type  B: 

(2)  940.0  ton  guarantee  x  $50.00  price 
election  =  $47,000.00  value  of  guarantee  for 
type  A  and  750.0  ton  guarantee  x  $35.00  = 
$26,500.00  value  of  guarantee  for  type  B: 

(3)  $47,000.00  >  $26300.00=$72.500.00 
total  value  of  guarantee; 

(4)  10.0  tons  X  $50.00  price 
election=$500.00  value  of  [woduction  to 
count  for  type  A  and  5.0  tons  x  $35.00  price 
election=$175.00  value  of  production  to 
coimt  for  type  B; 

(5)  $500.00  *  $17S.00e$«75.ab  total  volue 
of  production  to  coimt; 

(6)  $72,500.00 -$675.00=$71,575.00  loos; 
and 

(7)  $71,575  loss  X  100  percent=$71,575.00 
indemnity  payment 

(c)  The  total  production  to  count,  specified 
in  tons,  from  all  insurable  acreage  on  the  imit 
will  include: 


(1)  Ail  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guorontoe 
forocreoge: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our  conoent; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  [wovide 
production  records  that  are  acceptable  to  us. 

(ii)  Production  lost  due  to  uniiuured 
causes; 

(iii)  Production  on  ocraoge  thot  is  b3rpassed 
unless  the  acreage  was  bjrpossed  due  to  on 
insured  cause  of  loss  which  resulted  in 
production  which  would  not  l>e  acceptable 
under  the  terms  of  the  processor  contract; 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abondoned,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreago 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elact  to  ccmtinue  to  core 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
representative  somples  of  the  crop  in 
locations  acceptable  to  us,  (The  amount  of 
production  to  count  for  such  acreage  will  bo 
nosed  on  the  harvested  production  or 
approisols  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact  or  jrou  fail 
to  provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 

to  determine  the  amount  of  production  to 
count):  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  fat 
the  ocraoge  will  be  the  harvested  productioo. 
or  our  roopproisol  if  odditionol  damage 
occurs  and  the  crop  is  not  harvested: 

(2)  All  harvested  production  (in  tons) 
delivered  to  the  processor  which  meets  the 
quality  requirements  of  the  processor 
contract  (expressed  as  usoble  or  payable 
weight). 

(3)  All  harvested  tomato  production 
delivered  to  processor  which  does  not  meet 
the  quality  requirements  of  the  processor 
contract  due  to  not  being  timely  delivered. 

(d)  Once  harvest  has  begun  on  any  acreage 
covnad  by  a  processor  contract  that  specifies 
the  number  of  tons  to  be  delivered,  the  total 
indemnity  poyable  will  be  limited  to  an 
amount  baasd  on  the  lesser  of  the  guaranteed 
tons,  or  the  toiu  remaining  unfulfilled  undor 
the  procossor  contract 

.  15.  Late  and  Prevented  Planting 

The  late  and  prevented  planting  provisions 
of  the  Basic  Provisions  are  not  applicable. 

16.  Written  Agreements.  w 

Terms  of  this  policy  which  are  specifically 
designated  for  the  use  of  written  agreements 
may  be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
wnitten  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
16(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
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contract  between  you  and  us  that  will  be  in 
efiect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  vmtten  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to.  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  mil  only  be 
valid  for  one  year  (If  the  Mrritten  agreement 
i«  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  aJFter  the  sales  cloeing  date  may  be 
approved  if,  after  physical  inspection  of  the 
acraaga.  it  is  determijied  that  no  loss  hat 
occuned  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington.  D.C  on  October  10. 
1997. 


hianag&r.  Federal  Crop  Iiuuiancx 

Corporation. 

IFR  Doc.  97-27652  Filed  10-17-47;  8:45  am] 


DEPARTMBIT  OF  JUSTICE 

8  CFR  Parte  213a  and  299 
pNSNaiMT-aq 

WMIIIg  OEM 

Affidavits  of  Support  on  Behalf  of 


AOENCY:  Immigntion  and  Natutalixation 

Service.  Justice. 

ACTION:  Interim  rule  with  request  Car 

comments. 


f:  This  rule  amends  the 
Immigration  and  Nattutdization  Service 
(Service)  regulations  by  establishing  that 
an  individual  (the  sponsor)  who  files  an 
affidavit  of  support  under  section  213A 
of  the  Immigration  and  Nationality  Act 
(the  Act)  on  behalf  of  an  intending 
immigrant  incurs  an  obligation  that  may 
be  enforced  by  a  civil  action.  This  rule 
also  specifies  the  procedures  that 
Federal,  State,  or  local  agencies  or 
private  entities  must  follow  to  seek 
reimbuiaement  from  the  sponsor  for 
provision  of  means-tested  public 
benefits,  and  provides  procedures  of 
imposing  the  civil  penalty  provided  for 
under  section  213A  of  the  Act,  if  the 
sponsor  fails  to  give  notice  of  any 
change  of  address.  This  rule  is  necesswy 
to  ensure  that  sponsors  of  aliens  meet 
their  obligations  imder  section  213  A  of 
the  Act. 

DATES:  Effective  Date:  This  interim  nile 
is  effective  on  December  19, 1997. 


Comment  Date:  Written  comments 
must  be  submitted  on  or  before  February 
17, 1998. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service.  425  I  Street  NW.,  Room  5307. 
Washington.  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  1807-96  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

RM  FURTHER  MF0RMAT10M  CONTACT: 
Miriam  J.  Hetfield,  Office  of 
Adjudications,  Immigration  and 
Naturalization  Service,  425  I  Street  NW., 
Room  3214,  Washington,  DC  20536; 
telephoae  (202)  514-5014;  or  Lisa  S. 
Roney,  Office  of  Policy  and  Planning, 
425  I  Street  NW.,  Room  6052. 
Washington.  DC  20536;  telephone  (202) 
514-3242. 

SUPPLEMENTARY  MFORMATKM:  On 
September  30. 1996,  the  President 
approved  enactment  of  the  Illegal 
Iminigratioo  Reform  and  Immigrant 
Responsibility  Act  of  1996  (IIRIRA), 
Public  Law  104-208.  Section  531(a)  of 
IIRIRA  amends  section  212(aM4)  of  the 
Act  to  provide  that  an  alien  is 
inadmissible  as  an  alien  likely  to 
become  a  public  charge  if  the  alien  is 
seeking  an  inmiigrant  visa,  admission  as 
an  immigrant,  or  adjustment  of  status  as: 
(a)  An  immediate  relative,  (b)  a  Cunily- 
haaed  immigrant,  or  (c)  an  employment- 
based  immigrant,  of  a  relative  if  the 
alien  is  the  petitioning  employer  or 
owns  a  significant  ownership  interest  in 
the  entity  that  is  the  petitioning 
employer.  To  overcome  this  ground  of 
inadmissibility,  the  alien  must  be  the 
beneficiary  of  an  affidavit  of  support 
filed  under  the  new  section  213A.of  the 
Act.  Section  21 3A  of  the  Act  specifies 
the  conditions  that  must  be  met  in  order 
for  an  affidavit  of  support  to  be 
sufficient  to  overcome  the  public  charge 
inadmissibility  ground. 

Under  531(b)  of  IIRIRA,  the  new 
affidavit  of  support  will  be  reqtiired  for 
all  applications  for  immigrant  visas  or 
tot  adjustment  of  status  filed  on  or  after 
December  19, 1997.  Section  531(b)  of 
IIRIRA  excuses  an  applicant  for 
admission  from  the  affidavit  of  support 
requirement  if  the  applicant  had  "an 
official  intervieMTwith  an  immigration 
officer"  before  December  19, 1997. 
Because  of  the  massive  administrative 
burden  that  would  result  from  requiring 
aliens  who  obtain  immigrant  visas 
before  December  19, 1997,  but  do  not 
apply  for  admission  until  on  or  after 
December  19, 1997,  this  interim  rule 


designates  Consular  Officers  as 
Immigration  Officers,  solely  for 
purposes  of  section  531  of  IIRIRA  and 
this  new  part  213a.  Tbtis,  an  alien  who 
is  issued  an  immigrant  visa  before 
December  19. 1997  will  not  be  required 
to  present  an  affidavit  of  support  that 
complies  with  the  requirements  of 
section  213A  of  the  Act,  even  if  the 
alien  does  not  apply  for  admission  until 
December  19, 1997,  or  later. 

Under  section  21 3 A  of  the  Act,  Form 
1-864,  Affidavit  of  Support  Under 
Section  213A  of  the  Act,  is  a  legally 
enforceable  contract  between  the 
sponsor  and  the  Federal  Government, 
for  the  benefit  of  the  sponsored 
immigrant  and  of  any  Federal,  State,  or 
local  government  agency  or  private 
entity  that  provides  the  sponsored   ' 
immigrant  with  any  means-tested  public 
benefit  The  sponsor  must  sign  the  Form 
1-864  before  a  notary  public  or  a  United 
States  Immigration  Officer  or  Consular 
Officer.  By  executing  Form  1-864,  the 
sponsor  agrees  to  provide  the  financial 
support  necessary  to  maintain  the 
sponsored  immigrant  at  an  income  that 
is  at  least  125  percent  of  the  Federal 
poverty  line,  imless  the  obligation  has 
terminated.  The  sponsor  also  agrees  to 
reimburse  any  agencies  which  provide 
means-tested  public  benefits  to  a 
sponsored  inunigrant.  The  sponsor 
must,  imder  civil  penalty,  notify  the 
Service  and  the  State(s)  in  which  the       « 
sponsored  immigrant(s)  reside  of  any 
change  in  the  sponsor's  address.  Should 
the  sponsored  inunigrant  obtain  any 
means-tested  public  benefit,  with 
certain  exceptions,  the  agency  that 
provides  the  means-tested  public  benefit 
may,  after  first  "">rf"g  a  written  request 
for  reimbursement,  sue  the  sponsor  in 
Federal  or  State  court  to  recover  the 
uiueimbursed  costs  of  the  means-tested 
public  benefit,  including  costs  of 
collection  and  legal  fees.  This  interim 
rule  implements  section  213A  of  the  Act 
by  adding  a  new  8  CFR  part  213a. 
Intending  immigrants  who  require  an 
affidavit  of  support  under  section  213A 
of  the  Act  J 

Under  section  212(a)(4)(C)  of  the  Act, 
all  family-sponsored  inunigrants, 
including  immediate  relatives,  are 
inadmissible  unless  the  petitioner  has 
executed  an  affidavit  of  support  under 
section  213A  of  the  Act.  Aliens  who 
immigrate  under  the  classification  for 
battered  spouses -and  children  and 
widow/widowers  (see  sections 
204(a)(1)(A)  (ii).  (iii).  or  (iv)  and 
204(a)(1)(B)  (ii)  or  (iii)  of  the  Act)  do  not 
require  a  Form  1-864  to  overcome  the 
public  charge  ground  of  inadmissibility. 

The  Act  ^so  provides  that  certain 
employment-based  inunigrants  under 
section  203(b)  of  the  Act  are 
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inadmissible  unless  an  affidavit  of 
support  has  been  executed  on  their 
behalf.  Sections  212(a)(4(D)  and 
213A(f)(4)(A)  of  the  Act  state  that  an 
employment-based  immigrant  requires 
an  affidavit  of  support  if  a  relative  of  the 
immigrant,  or  an  entity  in  which  a 
relative  of  the  immigrant  has  a 
significant  ownership  interest,  filed  the 
employment-based  immigrant  petition. 
This  interim  rule  defines  a  relative  for 
purposes  of  this  section  as  a  spouse, 
parent,  child,  adult  son  or  daughter,  or 
sibling,  which  are  relationships 
recognized  in  the  Act  as  according 
immigration  benefits.  Neither  the  statute 
nor  the  legislative  history  defines  the 
term  "significant  ownership  interest." 
The  Service  examined  the  use  of  the 
term  in  other  statutes  and  regulations. 
Several  statutes  and  regtilations  defined 
"significant  ownership  interest"  as  a  5 
percent  ownership  interest  in  a  for- 
profit  entity.  See  26  U.S.C.  613A(dK3) 
and  26  CFR  1.613A-7  (for  determining 
relationship  between  entities  for 
piuposes  of  determining  limits  on  oil 
and  natural  gas  depletion  allowances); 
42  CFR  424.22(d)(1)  (physician's 
interest  in  a  home  health  agency);  45 
CFR  94.3  and  42  CFR  50.603  (for 
determining  researcher's  interest  in  an 
entity  receiving  research  grants);  48  CFR 
952.204-73(c)  (for  questions  relating  to 
foreign  ownership  of  certain  Department 
of  Energy  contractore).  In  only  one 
situation  was  "significant  ownership 
.  interest"  defined  to  mean  more  than  a 
5  percent  interest;  17  CFR  104.735-2 
(for  limiting  investments  of  members  of 
the  Commodity  Futiues  Trading 
Commission).  And,  in  that  case,  it  is  a 
10  percent  ownership  interest  that  is 
deemed  significant.  Accordingly,  this 
interim  regulation  defines  the  term 
"significant  ownership  interest"  as  a  5 
percent  or  greats  ownership  interest  in 
a  for-profit  entity. 

Aliens  who  are  "accompan3ring  or 
following  to  joih"  the  beneficiary  of  a 
petition  pursuant  to  section  203(d)  of 
die  Act  are  seeking  an  inmiigrant  visa  or 
adjtistment  of  status  under  the  same 
immigrant  visa  category  as  the 
beneficiary  of  the  immigrant  visa 
petition.  See  section  203(d)  of  the  Act 
This  interim  regulation,  therefore, 
provides  that  a  Form  1-864  must  be 
executed  on  behalf  of  any 
accompanying  or  following  to  join 
spouse  or  child  luider  section  203(d)  of 
the  Act,  if  they  are  filing  applications 
for  inunigrant  visas  or  adjustment  of 
status  after  December  19, 1997  in  a 
classification  for  which  an  affidavit  of 
support  is  required. 


Affidavit  of  Support  Spfmsors  Under 
Section  213A  of  the  Act 

Section  212(aH4MC)(ii)  of  the  Act 
states  that  the  person  petitioning  for  the 
alien's  admission  on  an  immigrant 
relative  visa  petition  must  execute  an 
affidavit  of  support  in  order  for  the  alien 
to  overcome  the  grotmd  of 
inadmissibility.  United  States  citizens 
who  petition  for  an  orphan  imder  8  CFR 
204.3  must  also  execute  a  Form  1-864. 
Similarly,  under  section  212(a)(4)(D)  of 
the  Act.  the  relative  who  filed  an 
employment-based  petition  on  behalf  of 
the  immigrant  or  a  relative  who  has  a 
significant  ownership  interest  in  the 
entity  which  filed  an  employment-based 
petition  on  behalf  of  the  inunigrant  must 
also  execute  an  affidavit  of  support  The 
petitioner  must  also  sign  and  submit  a 
separate  Form  1-664  on  behalf  of  any 
spouse  or  children  who  accompany  or 
follow  to  join  the  principal  beneficiary 
of  the  immigrant  visa  petition.  This 
interim  rule  uses  the  term  "sponsor"  to 
define  the  individual  who  executes  an 
affidavit  of  support  A  sponsor  must  be 
a  natural  person  and  cannot  be  a 
corporation  or  other  entity. 

If  there  is  a  spouse  or  any  children 
immigrating  with  a  sponsored 
immigrant,  the  sponsor  may  complete 
the  Form  1-864  for  the  principal 
immigrant  and  sign  and  submit 
photocopies  of  the  completed  form  and 
all  accompanying  documentation  for 
each  spouse  and/or  child  listed  in  part 
3  of  the  Form  1-864.  The  sponsor  must 
sign  each  photocopy  of  die  form  1-864 
with  an  original  signature  before  a 
notary  public  or  an  Immigration  or 
Consular  Officer.  If  a  spouse  or  child 
files  an  application  for  an  immigrant 
visa  or  adjustment  of  status  6  months  or 
more  after  the  sponsor  originally  signed 
the  affidavit  of  support,  the  sponsor 
must  execute  a  new  Form  1-864  on  his 
or  her  behalf. 

Sponsorship  Requirements 

Section  213A(f)(l)  of  the  Act  sets  forth 
the  requirements  to  be  a  sponsor.  The 
individual  executing  the  Form  1-864 
must  be  a  citizen  or  national  of  the 
United  States  or  a  lawful  permanent 
resident  of  the  United  States,  be  at  least 
18  years  of  age,  be  domiciled  in  the 
United  States  or  any  of  its  territories  or 
possessions,  and  demonstrate  the  means 
to  maintain  an  income  of  at  lease  125 
percent  of  the  Federal  poverty  guideline 
(100  pocent  of  the  poverty  guideline  for 
sponsors  on  active  duty  in  the  Armed 
Forces  of  the  United  States  who  are 
petitioning  for  their  spouse  or  child). 

The  term  "domicile"  is  defined  in 
accordance  with  the  generally  accepted 
definition  of  the  term.  A  lawful 


permanent  resident  who  is  living  abroad 
is  considered  to  have  a  domicile  in  the 
United  States  if  he  or  she  has  applied 
for  and  obtained  preservation  of 
residence  benefit  under  section  316(a) 
or  317  of  the  Act  A  U.S.  citizen  living 
abroad  whose  employment  meets  the 
requirements  of  section  319(b)(1)  of  the 
Act  will  be  considered  to  have  a 
domicile  in  the  United  States. 

Sections  213A(f)(l)(E)  and  213A(fK5) 
of  the  Act  state  that  a  sponsor,  including 
a  joint  sponsor,  must  demonstrate  the 
means  to  maintain  an  annual  income 
equal  to  at  least  125  percent  of  the 
Federal  poverty  line.  Section  213A(fX3) 
of  the  Act  reduces  the  income 
requirements  to  100  percent  of  the 
Federal  poverty  line  for  persons  on 
active  duty  (other  than  active  duty  for 
training)  in  the  Armed  Forces  of  the 
Untied  States  who  are  filing  petitions  (m 
behalf  of  their  spouse  or  child.  Under 
section  213A(h)  of  the  Act.  the  "Federal 
poverty  line"  means  the  level  of  income 
equal  to  the  official  poverty  line,  as 
defined  by  the  Director  of  the  Office  of 
Management  and  budget  and  revised 
annually  by  the  Secretary  of  Health  and 
Human  Services,  that  is  applicable  to 
the  size  of  the  sponsor's  household.  For 
purposes  of  the  Fom  1-864,  the  Service 
and  Consular  Posts  will  use  the  most 
recent  income-poverty  guidelines 
published  in  the  Federal  RagialBr  by  the 
Department  of  Health  and  Human 
Services.  These  guidelines  are  updated 
annually,  and  the  Service  and  Consular 
Posts  will  begin  to  use  updated 
guidelines  on  the  firet  day  of  the  second 
month  after  the  date  the  guidelines  are 
published  in  the  Federal  R^Mer. 

Section  213A(f)(6XAKiii)  of  die  Act 
defines  the  size  of  the  sponsor's 
household  for  purposes  of  determining 
ability  to  maintain  income.  The 
sponsor's  household  size  includes  the 
sponsor,  all  persons  who  are  related  to 
the  sponsor  by  birth,  maniage,  or 
adoption  and  who  live  at  the  same 
residence  as  the  sponsor,  including  the 
sponsor's  spouse,  and  any  other 
dependents  whom  the  sponsor  has 
lawfully  claimed  on  the  sponsor's 
personal  Federal  income  tax  return 
(even  if  those  dependents  do  no  live 
with  the  sponsor),  plus  all  aliens 
included  in  the  current  affidavit  of 
support,  and  any  immigrants  who  have 
been  previously  sponsored  under 
section  213A  of  the  Act,  unless  the 
obligation  has  terminated. 

By  signing  the  new  affidavit  of 
support  under  section  213A  of  the  Act. 
the  sponsor  agrees  to  provide  support  to 
'  maintain  the  sponsored  immiyant(s)  at 
or  above  125  percent  of  the  Federal 
poverty  line.  See  section  213A(aHl)(A) 
of  the  Act.  Because  the  sponsor  has  an 
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obligation  to  support  the  sponsored 
immigrant(s)  at  or  above  125  percent  of 
the  poverty  line,  for  purposes  of  the 
Fonn  1—864,  the  sponsor's  household 
size  is  increased  by  the  number  of 
immigrants  sponsored  in  the  affidavit  of 
support.  This  applies  to  all  affidavits  of 
support  imder  secdon  213A  of  the  Act. 
regardless  of  whether  the  sponsored 
immigrant(s)  will  be  living  in  the  same 
residence  as  the  sponsor.  Therefore, 
under  this  interim  nde,  the  sponsor's 
ability  to  maintain  income  is  measiued 
against  the  number  of  family  members 
residing  with  the  sponsor  and  other 
dependents,  plus  any  persons  for  whom 
the  sponsor  has  previously  executed  a 
Form  1-064  for  whom  the  support 
obligation  bas  not  terminated,  and  the 
number  of  immigrants  sponsored  in  the 
current  a^Bdavit  of  support 

Section  213A(fX6NAXi)  of  the  Act 
provides  that  a  sponsor  must  provide  a 
copy  of  the  sponsor's  individual  Federal 
•  income  tax  ratum  for  each  of  the  3  most 
recent  tax  yeacs,  and  that  the  sponsor 
must  certify  onder  penalty  of  p«rtury 
that  the  copies  are  true  and  correct 
copies  of  the  letums  as  filed  with  the 
Internal  Revenue  Service  (IKS).  The  new 
Form  1-664  includes  a  certification  that 
any  attached  tax  returns  are  true  and 
correct  copies.  Accordingly,  this  interim 
rule  requires  the  sponsor  to  attach  his  or 
her  Federal  income  tax  returns  as  filed 
with  the  IRS  for  each  of  the  3  most 
recent  tax  yaen.  If  the  sponsor  has  not 
filed  tax  returns  for  any  of  the  3  most 
recant  tax  years,  he  or  she  must  explain 
his  (V  her  kihue  to  file.  For  purposes 
of  demonstrating  means  to  '"^'nfain 
income,  the  total  income,  before 
deductions,  in  the  sponsor's  tax  return 
for  the  most  recent  taxable  year  will  be 
generally  determinative.  See  section 
213A(fX6)(B)  of  the  Act  If  the  sponsor 
can  establiab  that  he  or  she  was  not 
legally  obligated  to  file  a  Federal  income 
tax  return  for  any  of  the  3  most  recent 
tax  years,  other  evidence  of  annual 
income  may  be  considered. 

In  order  to  meet  the  income  threshold, 
the  sponsor  may  rely  on  his  or  her  o%vn 
income,  the  income  of  his  or  her  spouse, 
and  the  inftane  of  anv  other  individuals 
who  are  related  to  the  sporsor  by  birth, 
marriage,  or  adoption,  uid  have  been 
living  in  the  sponsor's  residence  for  the 
previous  6  months  or  who  are  listed  as 
dependents  on  the  sponsor's  most 
recent  income  tax  return.  In  order  to 
rely  on  the  income  of  these  other 
persons,  howrever.  the  sponsor  must 
include  with  the  affidavit  of  support  a 
written  contract  on  Form  I-a64A. 
Contract  Between  Sponsor  and 
Household  Member,  between  the 
sponsor  and  each  person  whose  income 
the  sponsor  will  rely  on  to  meet  the 


income  threshold.  This  written  contract 
will  provide  that  each  person  whose 
income  the  sponsor  will  rely  on  has 
agreed,  in  consideration  of  the  sponsor's 
signing  of  the  Form  1-864.  to  assist  the 
sponsor  in  supporting  the  sponsored 
immigrant(s).  to  be  held  jointly  and 
severally  liable  for  payment  of  any 
reimbursement  obligation  that  the 
sponsor  may  incur,  and  to  submit  to  the 
personal  jurisdiction  of  any  competent 
court. 

If  the  sponsor  will  rely  on  the  income 
of  a  member  of  the  sponsor's  household 
who  is  also  the  immigrant  who  is 
sponsored  in  the  affidavit  of  support 
being  filed,  the  sponsored  immigrant 
need  not  sign  a  Form  I-864A,  u^ess  the 
sponsored  immigrant's  income  will  be 
used  to  determine  the  sponsor's  ability 
to  support  a  spouse  or  any  children 
listed  In  Part  3  of  Form  1-664  who  are 
immigrating  with  the  sponsored 
immigrant.  If  there  is  no  spouse  or  cduld 
immigrating  with  the  sponsored 
immigrant,  then  there  will  be  no  need 
for  the  sponsored  immigrant  to  sign  a 
Form  I-864A.  If,  however,  the  sponsor 
seeks  to  rely  on  a  sponsored  immigrant's 
income  to  establish  the  sponsor's  ability 
to  support  the  sponsored  immigrant's 
spouse  and/or  cnfldren,  then  the 
sponsored  immigrant  whose  income  is 
to  be  relied  on  must  sign  the  Form  I- 
864A,  agreeing  to  make  his  or  her 
income  available  to  suppcnt  the  other 
sponsored  immigrants.  Either  the 
sponsor,  as  a  party  to  the  contract,  or  the 
sponsored  immigrant(s)  and  any 
Federal,  State.  local,  or  private  agency, 
as  third  party  beneficiaries,  willbe  abks 
to  bring  a  civil  action  to  enforce  the 
written  contract 

Fedwal  individual  income  tax  returns 
for  the  3  most  recent  tax  years  mu^ '  be 
attached  to  the  Form  I-464  for  each 
individual  whose  income  is  used  to 
qualify.  These  individuals  must  certify 
on  Form  I-864A.  under  penalty  of 
perjury,  that  any  attached  tax  returns  are 
true  and  correct  copies  of  the  returns  as 
submitted  to  the  IRS.  If  any  of  these 
individuals  has  no  legal  oblig^on  to 
file  a  Federal  income  tax  retmn  for  any 
of  the  3  most  recent  tax  years,  he  or  she 
must  explain  his  or  her  failure  to  file 
and  provide  other  evidence  of  annual 
income.  The  sponsor  and  any  other 
individual  whose  income  is  used  to  a 
quahfy  must  also  submit  current 
evidence  of  employment  or  self- 
employment  (if  any). 

After  calculating  household  income, 
the  sponsor  must  determine  whether  his 
or  her  total  income  level  meets  or 
exceeds  the  poverty  guidelines,  based 
on  the  applicable  household  size, 
including  family  members  residing  with 
the  sponsor,  dependents,  and  any 


immigrants  sponsored  in  the  Form  I- 
864  being  filed  or  in  a  previous  Form  I- 
864  where  the  obliagion  has  not 
terminated.  There  may  be  instances  in 
which  an  Immigration  or  Consular 
Officer  may  question  the  sponsor's 
ability  to  maintain  income  based  on  the 
sponsor's  current  employment  situation, 
on  the  Federal  income  tax  returns  for 
the  3  most  recent  tax  years,  or  on  receipt 
of  welfare  benefits. 

If  the  petitioner  is  unable  to 
demonstrate  the  means  to  maintain 
income  equal  to  at  least  125  percent  of 
the  poverfy  line,  the  intending 
immigrant  is  inadmissible  under  section 
212(a)(4)  of  the  Act.  unless  the 
petitioner  and/or  the  sponsored 
inmiigrant(s)  demonstrate  significant 
assets  which  are  available  for  the 
support  of  the  sponsored  immigrant(s) 
or  a  joint  sponsor  also  executes  a  Form 
1-864.  In  order  to  be  a  joint  sponsor,  the 
individual  must  execute  a  separate 
Form  1-864  and  must  accept  joint  legal 
responsibility  with  the  petitioning 
sponsor  and  have  an  income  and/or 
assets,  based  on  his  or  her  household 
size,  including  dependents  and  the 
number  of  persons  previously  and 
currenUy  sponsored  on  Form  1-864. 
which  meets  or  exceeds  125  percent  of 
the  Federal  poverty  line.  Sae  section 
213A{fX5)oftheAct 

Under  section  213A(fK6HAHii)  of  the 
Act.  a  sponsor  may  demonstrate  the 
means  to  maintnin  income  through 
demonstration  of  significant  assets  of 
the  sponsor  and/or  the  sponsored 
immigrant(s).  if  such  assets  are  available 
for  the  support  of  the  sponsored 
immigrant(s).  This  section  allows  either 
the  sponsor  or  die  sponsored 
immigrant(s)  to  demonstrate  that  be  or 
she  owns  significant  assets  which 
enable  the  sponsor  to  demonstrate  that 
sufficient  resources  exist  to  support  the 
sponsored  inunigrant(s).  even  if  the 
sponsor's  household  income  is  below 
the  Federal  poverty  line.  The  sponsor 
may  also  rely  on  the  assets  of  any 
individuals  who  are  listed  as 
dependents  on  the  sponsor's  tax  return 
for  the  most  recent  tax  year  or  any 
individuals  who  are  related  to  the 
sponsor  by  birth,  marriage,  or  adoption 
and  have  been  living  in  the  sponsor's 
residence  for  the  previous  6  months, 
provided  that  such  individuals  execute 
a  contract  on  Form  I-864A.  Because 
section  213A(f)(6)(AKii)  of  the  Act 
specifically  permits  the  spmnsor  to  refy 
on  the  assets  of  the  immigrant 
sponsored  in  the  affidavit  of  support 
being  filed,  the  sponsored  immigrant  is 
not  required  to  sign  Form  I-864A  in 
order  for  the  Consular  Officer  or 
Immigration  Officer  to  consider  the 
sponsored  immigrant's  assets.  To 
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reiterate,  a  sponsored  immigrant  who  is 
a  member  of  the  sponsor's  household  is 
required  to  sign  a  Form  I-864A  only  if 
the  sponsor  will  rely  on  that  sponsored 
immigrant's  income  to  show  the  .^.^ 
sponsor's  ability  to  support  a  spoose  or 
ciuld  immigrating  with  the  sponsored 
immigrant 

The  Service  has  determined  that 
assets  must  be  sufficient  to  support  the 
intending  immigrant(s)  for  at  least  5 
years,  if  necessary.  Under  section  403(a) 
of  the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 
Public  Law  104-194.  any  alien  (with 
certain  exceptions)  who  obtains  laWfiil 
permanent  resident  status  after 
enactment  is  ineligible  for  any  Federal 
meens-tested  public  benefit  for  a  period 
of  5  years.  In  addition.  5  yeara  is  the 
general  residency  requirement  to  qualify 
for  naturalization.  Seie  section  316(a)  of 
the  Act.  This  interim  rule,  therefore, 
provides  that  significant  assets  must 
total  at  least  five  times  the  difierence 
between  the  Federal  poverty  line  and 
the  sponsor's  household  income. 

Efibct  of  A£Bdavit  oi  Suf^Mrt 

Under  section  213A(a)(l)  of  the  Act. 
the  execution  of  an  affidavit  of  support 
under  section  213A  of  the  Act,  coupled 
with  the  sponsored  immigrant's 
acquisition  of  permanent  residence, 
creates  a  contract  between  the  sponsor 
and  the  U.S.  Government  which  is 
legally  enforceable  against  the  sponsor 
by  the  sponsored  immigrant,  any 
Federal.  State,  or  local  governmental 
agency,  or  by  any  other  entify  which 
provides  any  means-tested  public  '■ 

benefits  to  the  sponsored  immigrant 
The  sponsor  is  obligated  to  reimburse 
government  agencies  and  private 
entities  which  provide  means-tested 
public  benefits  to  the  sponsored  alien. 
Section  423(d)  of  the  Personal 
Responsibilify  and  Work  Opportunity 
Reconciliation  Act  of  1996  specificaily 
exempts  some  benefits  fiom  the 
reimbursement  requirement.  This 
interim  rule  defines  "means-tested 
public  benefit"  as  both  a  "Federal 
means-tested  public  benefit"  and  a 
"State  means-tested  public  benefit"  The 
fanner  is  defined  as  any  public  benefit 
funded  in  whole  or  in  part  by  funds 
provided  by  the  Federal  Covenunent 
that  the  Federal  agency  administering 
the  Federal  funds  defines  as  a  "Federal 
means-tested  public  benefit"  As  of  the 
date  of  the  publication  of  this  interim 
rule,  two  Federal  agencies  had 
published  notices  stating  which  of  die 
programs  they  administer  are 
considwed  "Federal  means-tested 
public  benefits."  The  Deptartment  of 
Healdi  and  Human  Services  has 
determined  that  payments  under  the 


Medicaid  and  Temporary  Assistance  to 
Needy  Families  (TANF)  programs  are 
the  only  "Federal  means-tested  public 
benefits"  paid  by  that  agency  which  are 
not  otherwise  exempted  from 
reimbursement  and  relevant  provisions 
of  the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 
See  62  FR  45256  (August  26. 1997).  The 
Social  Security  Administration  has 
determined  that  the  only  "Federal 
means-tested  public  benefits"  paid  by 
that  agency  which  are  not  otherwise 
exempted  fiom  reimbursement  and 
relevant  provisions  of  the  Personal 
Responsibilify  and  Work  Opportunify 
Reconciliation  Act  of  1996  are 
Supplemental  Securify  Income  (SSI) 
payments  made  under  Tide  XVI  of  the 
Social  Security  Act.  See  62  FR  45284 
(August  26. 1997). 

"State  means-tested  public  benefit"  is 
defined  as  any  public  benefit  for  which 
no  Federal  funds  are  provided  that  a 
State,  State  agency,  or  political 
subdivision  of  a  State  defines  as  a 
"means-tested  public  benefit"  This 
interim  rule  also  indicates  that  Fedoal 
agencies  and  States  should  issue 
determinations  of  which  benefits  are 
considered  "meens-tested  public 
benefits"  before  the  efiiective  date  of  this 
rule  or  as  soon  as  possible  thereafter.  In 
addition,  no  benefit  is  considered  to  be 
a  means-tested  public  benefit  tf  it  is  a 
benefit  described  in  sections  401(b), 
411(b).  422(b).  or  423(d)  of  Public  Law 
104-193.  Means-tested  benefits  may  be 
determined  on  such  bases  as  income, 
resources,  or  the  financial  need  of  an 
individual,  household,  or  unit 

Under  section  213A(a)(2)  of  the  Act. 
the  sponsor's  obligation  terminates 
upon  the  sponsored  immigrant'* 
naturalization  or  whoi  the  sponsored 
immigrant  has  wixked  ot  Can  be 
credited  with  40  qualifying  quarters  of 
work.  This  interim  rule  also  provides 
that  the  sponsor's  obligation  terminates 
if  the  sponsor  or  the  sponsored 
immigrant  dies,  or  if  the  sponsored 
immigrant  ceases  to  hold  permanent 
resident  status  and  has  departed  the 
United  States.  Termination  of  the 
support  obligation  does  not  relieve  the 
sponsor,  or  the  sponsor's  estate,  of  any 
liability  for  reimbursement  that  accrued 
before  the  termination  of  the  support 
obligation.  If  the  sponsor  can  establish 
that  the  obligation  to  support  an 
immigrant  under  a  previous  Form  1-864 
no  longer  exists,  that  immigrant  will  not 
be  considered  as  part  of  the  sponsor's 
household  size  for  purposes  of 
determining  the  sponsor's  income 
requirement  when  executing  a  new 
affidavit  of  support  on  bdialf  of  anothm 
alimi. 


Sponsor's  Change  of  Address 
Obligations 

Under  section  213A(d)  of  the  Act,  the 
sponsor  must  notify  the  Attorney 
General  and  the  State  in  which  each 
sponsored  immigrant  is  currently  a 
resident  of  the  sponsor's  new  address 
within  30  days  of  any  change  of  address. 
If  the  sponsor  fails  to  do  so,  the  sponsor 
may  be  subject  to  a  civil  penalty.  The 
sponsor  meets  the  obligation  of 
reporting  a  change  of  address  by 
completing  Form  1-865,  Sponsor's 
Notice  of  Change  of  Address,  and  filing 
the  completed  Form  1-865  with  the 
Service.  Any  agency  which  provides 
means-tested  public  benefits  may  obtain 
information  on  the  sponsor's  current 
address  through  the  Service's 
established  system  for  verifying  alien 
status.  Since  this  information  will  be 
available  to  an  agency  through  this 
verification  procedure,  the  Service  will 
consider  the  sponsor's  filing  of  Form  I- 
865  with  the  Service  as  sufficient  for 
complete  compliance  with  requirements 
of  section  213A(dKl)  of  the  Act.  This  is, 
a  sponsor  will  be  coitsidered  to  have 
given  notice  to  both  the  Service  and  the 
State  where  the  sponsored  immigrant 
resides,  and  so  will  avoid  a  civil  penalty 
under  section  213A(dM2)  of  the  Act.  if 
the  sponsor  files  a  properly  completed 
Form  (-865  with  the  Service  in 
accordance  with  new  8  CFR  213a.3.  The 
States  do  not  have  independent 
authority  to  impose  a  civil  penalty 
under  section  213A(d]  of  the  Act; 
section  213A(dK2)  expressly  gives 
enforcement  authority  to  the  Attorney 
General.  This  rule  is  not  intended  to 
preempt  a  State  from  requiring  a 
sponsor  to  file  a  change  of  address  with 
the  State,  as  well  as  widi  the  Servic& 
But  fulure  to  comply  witha  State's 
requirement,  if  any.  will  not  subject  the 
sponaoT  to  a  civil  penalty  under  section 
213A(d)  of  the  Act,  if  the  sponsor  filed 
the  Form  1-865  with  the  Service. 

The  Service  will  adjudicate  cases 
involving  imposition  of  the  civil  penalty 
for  failure  to  comply  with  the  section 
213 A(d)  change  oif  address  requirement 
under  the  previously  established 
procedures  for  cases  involving  dvil 
penalties  under  the  Act  These 
procedures  are  codified  at  8  CFR  part 
280.  If  the  sponsor  is  a  lawful 
permanent  resident,  the  sponsor  must 
also  comply  with  the  change  of  address 
requirement  imposed  by  8  CFR  265.1,  in 
addition  to  die  change  of  address 
requirement  of  section  213A(d)  of  the 
Act. 

Actioos  for  KaimiNirsenient 

This  interim  rule  implements  section 
213A(b)  of  the  Act  by  specifying  the 
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manner  in  which  an  agency  or  entity 
requesting  reimbursement  must  notify 
the  sponsor  of  his  or  her  obligations  and 
how  a  Federal,  State,  or  local  agency  or 
private  entity  may  take  judicial  action  to 
obtain  reimbursement.  Requests  for 
reimbursement  must  be  served  by 
personal  service,  as  defined  by  8  CFR 
103.5a(a)(2).  The  request  for 
reimbursement  shall  specify  the  date  the 
sponsor's  affidavit  of  support  was 
received  by  the  Service  or  Consular 
o£5ce,  the  sponsored  immigrant's  name, 
alien  registration  number,  address,  and 
date  of  birth,  as  well  as  the  type(s)  of 
mwns-tested  public  benefit  that  the 
sprasored  immigrant  received,  the  dates 
the  sponsored  immigrant  received  the 
means-tested  public  benefit(s),  and  the 
total  amount  of  the  means-tested  public 
benefit(s)  received.  It  is  not  necessary  to 
make  a  separate  request  for  each  type  of 
means-teated  public  benefit,  nor  hu 
each  separate  payment.  The  agency  may 
instead  aggregate  in  a  single  request  all 
benefit  payments  the  agency  has  made 
as  of  the  date  of  the  request  The  request 
for  roimburaement  shall  also  notify  the 
sponsor  that  the  sponsor  must,  writhin 
45  days  of  the  date  of  service,  respond 
to  the  request  for  reimbursement  either 
by  paying  the  reimbursement  or  by 
arranging  to  commence  paymentr 
pursuant  to  a  payment  schedule  that  is 
agreeable  to  the  program  official.  If  the 
sponsor  fisils  to  respond  to  a  formal 
request  for  reimbunement  issued  by  a 
nongovonmeatal  entity  or  a 
government  agency  within  45  dajrs  by 
indicating  a  willingness  to  commence 
pajnnent,  the  agency  or  entity  may  sue 
the  spoasCT  in  State  or  Federal  court. 
Section  213A(bM2)  of  the  Act  sets  forth 
the  {Bocedures  to  ccnnpel 
reimbursement  Section  213A(bK2XC) 
fixes  a  10-year  statute  of  limitatioiu  on 
suits  to  collect  reimbunement 


Section  213A(iM3)  of  the  Act  and 
section  565  of  IDIDIA  require  the 
Attorney  General  to  make  periodic 
reportB  to  Congraas.  This  interim  rule 
incorporates  thaae  reporting 
requirements  into  8  CFR  213a.4(b). 
Under  section  421  of  the  Personal 
Responsibility  and  Work  Opportuoky 
Reconciliation  Act  of  1996,  an  agisqr 
that  provides  means-tested  public 
benefits  may  deem  the  in<:ofne  and 
resources  of  an  immigrant  to  include  the 
income  of  any  sponsor  (including  the 
income  of  the  sponsor's  spouse}  who 
has  executed  an  affidavit  of  support  on 
behalf  of  the  immigrant.  However,  if  an 
agnicy  determines  that  without  its 
assistance  the  immigrant  would  be 
unable  to  obtain  food  and  shelter,  the 
amount  of  income  that  may  be 


attributed  to  the  inunigrant  is  limited  to 
the  support  the  sponsor  and  spouse 
actually  provide  to  the  sponsored 
immigrant.  If  the  agency  makes  this 
determination,  section  421(e)(2)  requires 
the  agency  to  notify  the  Attorney 
General  of  information  that  the  Attorney 
General  would  need  to  make  the  report 
required  under  section  565  of  URIRA. 


Notice  and 


it  Reqnlrenienta 


Sections  531(b)  and  551(c)  of  the 
URIRA,  Public  Law  104-208.  make  the 
new  affidavit  of  support  requirement 
effective  as  of  the  date  that  is  60  days 
after  promul^tion  of  the  new  affidavit 
of  support  form.  The  Service  is 
promulgating  the  new  affidavit  of 
support  form  simultaneously^  ith  the 
pi^lication  of  this  interim  rule.  To 
begin  using  the  new  affidavit  of  support 
form  without  this  accompanying  rule 
would  cause  widespread  confusion 
about  these  new  requirements.  Only  by 
having  this  rule  in  effect  on  the  date  that 
aliens  must  begin  submitting  the  new 
affidavit  of  support  can  this  confusion 
be  mitigated.  For  this  reason,  the 
Commissioner  finds  that  good  cause 
exists  to  make  this  rule  effective  without 
observing  the  provisions  of  5  U.S.C  553 
for  prior  notice  and  comment  The 
Commissioner  nevertheless  invites 
written  comments  on  this  interim  rule 
and,  in  formulating  the  final  nde.  will 
consider  any  written  comments  that  are 
received  timely. 

KagulatQiy  Flexihtlity  Act 

The  Commissioner  has  d^ermined,  in 
accordance  with  5  U.S.C.  605(b).  that 
this  rule  will  not  have  a  significant 
eccHiomic  impact  on  a  substantial 
numbv  of  small  entities.  The  GKtual 
basis  for  this  determination  is  that  this 
rule  applies  to  the  individual  sponsor 
and  the  sponsored  inunigrant.  who  are 
not  within  the  definition  of  small 
entities  established  by  5  U.S.C  601(6). 
In  tl^s  regard,  it  is  important  to  note 
that  it  is  the  immigrant's  relative  in  that 
relative's  individual  capacity,  and  not 
the  firm,  that  incius  the  obligation  to 
support  an  employment-based 
immigrant  who  is  subfect  to  the  affidavit 
of  support  requirement  Since  the  duties 
imposed  on  the  sponsor  arise  from  the 
spmisor's  participation  tn  a  voluntary 
Federal  program,  this  rule  is  not  a 
Federal  private  sector  mandate,  as 
defined  by  2  U^C  658(7XAKii).  The 
rule  implements  statutory  requirements 
placed  on  Federal,  State,  and  local 
government  agencies  related  to  ««M»tfi"g 
leimbursamant  of  benefits  from  a 
sponsor  under  an  affidavit  of  support 
Agencies  must  abo  make  certain  reports 
to  the  Service.  Under  2  VS.C  1531, 
however,  no  Federal  Inteijjovemmental 


Mandate  Assessment  is  required 
because  this  rule  "incorporatels] 
requirements  specifically  set  forth  in 
law." 

Executive  Order  12866 

The  Commissioner  considers  this  rule 
to  be  a  "significant  regulatory  action" 
under  Executive  Order  12866,  section 
3(f),  Regulatory  Planning  and  Review, 
because,  over  time,  it  will  have  a 
significant  economic  impact  on  the 
Federal  Government  in  excess  of  SlOO 
million. 

Under  provisions  included  in  the 
Pers(nal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996, 
most  immigrants  are  barred  from 
recmving  SSI  benefits  and  food  stamps 
until  they  become  U.S.  citizens  or  can 
be  credited  with  40  quarters  of  work. 
This  restriction  applies  to  most  newly 
arriving  immigrants,  and  to  any  aliens 
who  were  already  admitted  as 
immigrants,  but  whose  eligibility  for 
benefits  was  not  preserved  under  the 
Balanced  Budget  Act  of  1997.  Public 
Low  105-33.  Most  immigrants  are  also 
barred  from  most  other  Federal  means- 
tested  public  benefits  for  their  first  5 
years  in  the  United  States.  Veterans  and 
persons  on  active  duty  in  the  U.S. 
military,  their  spouses  and  dependent 
children  and  their  unremarried 
surviving  spouses  are  exempt  £rom  the 
S-year  ban.  Refugees,  asylees,  aliens 
whose  deportation  or  removal  is  being 
withheld,  immigrants  who  are  Cuban- 
Haitian  entrants  and  certain  Amerasian 
immigrants  are  also  exempt  American 
Indians  bom  in  Canada  refarred  to  in 
section  289  of  the  Act  are  exempt  from 
the  5-]rear  ban  with  respect  to  SSI  and 
Medicaid  bmefits  only.  The  number  of 
newly  admitted  permanent  residents  in 
these  categories  who  are  subfect  to  the 
affidavit  of  support  requirement  in 
section  213A  of  the  Act  is  smalL 

This  regulation  implements 
provisions  of  the  Personal 
Responsibility  Act  and  the  Illegal 
Immigration  Reform  and  Imm^rant 
Responsibility  Act  of  1996  which 
require  that  all  family-based  and  certain 
employment-based  Lmmigrants  be 
sponsored  through  legally  enforceable 
affidavits  of  support  If  a  sponsored 
immiyant  applies  for  Federal  means- 
tested  public  benefits,  all  of  the  income 
and  resources  of  the  sponsor  and  the 
sponsor's  spouse  will  be  deemed  to  be 
available  to  the  sponsored  immigrant  in 
determining  eligibility  for  the  benefit  In 
most  cases  this  would  make  the 
sponsored  immifpant  ineligible  for  the 
boiefit  sought  Affidavits  of  support 
will  be  enforceable  against  sponsors  by 
any  agency  providing  Federal.  State,  or 
local  means-tested  beoefits.  with  certain 
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exceptions  (notably  em«gency  medical 
care,  disaster  relief,  school  lunches, 
foster  care,  student  loans,  and  Head 
Start  benefits)  to  sponsored  inunigrants 
until  the  sponsored  immigrants  become 
U.S.  citizens  or  can  be  credited  with  40 
quarters  of  work. 

Significant  savings  due  to  deeming  of 
the  income  and  resources  of  sponsors 
and  their  spouses  to  sponsored 
immigrants  will  accrue  only  after  the 
fifth  aimiversary  of  wel&re  and  illegal 
immigration  reform  implementation. 
Before  that  time,  savings  would  be 
minimAl  since  veiy  few  new  immigrants 
would  be  exempt  from  the  bar  to 
receiving  benefits,  and  only  a  small 
fraction  of  that  group  would  be  expected 
to  apply  for  Federal  means-tested 
benefits,  resulting  in  the  deeming  of 
sponsors'  income  and  resources. 

Estimates  of  cost  savings  due  to  the 
deeming  of  sponsors'  incomes  to 
immigrants  who  seek  benefits  made  in 
early  1996  during  consideration  of 
illegal  immigration  reform  legislation 
are  not  applicable  because  they  could 
not  take  into  account  the  enactment  of 
welbre  reform  in  August  1996  which 
preempted  the  impacts  of  sponsor 
deeming  by  making  most  permanent 
resident  aliens,  widi  or  without 
sponsors,  ineligible  for  Federal  means- 
tested  public  benefits  for  5  years,  and 
potentially  longer  for  SSI  and  food 
stamps. 

Because  of  the  5-year  ban  on 
^  immigrant  access  to  means-tested  public 
benefits,  the  Congressional  Budget 
Office  has  projected  that  savings  due  to 
the  deeming  of  sponsor's  income  will 
not  begin  to  be  realized  until  the  first 
immigrants  who  arrived  after  the 
enactment  of  wel&re  reform  are  no 
longer  subject  to  the  5-year  ban. 
According  to  the  Congressional  Budget 
Office,  the  greatest  savings  to  the 
Federal  Government  will  be  realized  in 
the  Medicaid  program  since  most 
permanent  residents  will  remain 
ineligible  for  SSI  and  food  stamp 
benefits  until  they  become  U.S.  citizens, 
at  which  time  sponsor  deeming  will  no 
longer  apply.  Therefore,  savings  in  the 
Medicaid  program  due  to  the  deeming 
of  sponsor  income  and  resources 
through  the  legally  enforceable  affidavit 
of  support  are  projected  as  first 
becoming  significant  in  the  sixth  full 
year  following  implementation,  fiscal 
year  2003.  Based  on  Congressional 
Budget  Office  data,  savings  to  the 
Medicaid  program  resulting  from  the 
new  sponsorship  deeming  provisions 
are  estimated  to  be  about  $300  million 
in  diat  year.  Savings  due  to  the  deeming 
of  sponsor  income  and  resources  to 
spraisored  inunigrants  who  would 
otherwise  apply  for  Medicaid  are 


estimated  to  increase  to  about  $600 
million  in  2004,  $900  million  in  2005, 
Si. 3  billion  in  2006,  and  $1.7  billion  in 
2007.  Reduced  Federal  outlays 
beginning  in  2003  are  tnnsfns  bom 
permanoit  resident  aliens  and  thelt 
families  to  the  U.S.  Treasury  to  the 
extent  that  third  parties  such  as  States 
and  charities  do  not  increase  their 
spending  to  cover  these  benefits. 

There  will  also  be  administrative 
costs  to  the  Federal  Government 
associated  with  these  provisions.  Some 
of  these  costs  may  be  offset  by 
subsequent  adjustments  to  fees  for 
Consular  immigrant  visa  and  Service 
adjustment  of  status  applications,  a  cost 
home  primarily  by  new  family-based 
immigrants  to  the  United  States.  The 
Department  of  State  and  the 
Immigration  and  Naturalization  Service 
will  print  and  distribute  the  new 
affidavits  of  support  forms  to  their 
offices  in  the  United  States  and 
overseas,  and  will  review  affidavits  of 
support  for  an  estknated  565,000  family- 
based  immigrants  annually.  The  number 
of  employment-based  immigrants  who 
will  need  affidavits  of  support  is 
unknown  but  assiuned  to  be  small. 

Under  current  procedures  Consular 
and  Immigration  Officers  determine 
whether  eech  new  immigrant  is  likely  to 
become  a  public  charge,  either  through 
examining  a  non-iegally  binding 
affidavit  of  support  or  other 
documentation,  including 
demonstration  of  significant  assets  or 
job  offers  in  the  United  States.  The  new 
legally  enforceable  affidavit  and 
supporting  documentation  are  likely  to 
take  longer  to  review  for  many  principal 
immigrants.  The  cost  of  the  additional 
review  of  the  new  affidavit  of  support  is 
not  expected  to  exceed  $1  million 

annually 

The  Immigration  and  Naturalization 
Service  wiU  also  maintain  automated 
sponsorship  information  on  some 
565.000  new  family-based  immigrants 
annually  and  make  this  information 
availabfe  to  benefit-providing  agencies. 
Federal  and  State  agencies 
administering  Federal  means-tested 
public  bmefit  programs  will  also  have 
costs  associated  with  deeming  sponsor 
income  and  resources  and  recovering 
the  costs  of  any  benefits  provided  to 
sponsored  immigrants.  These  costs  will 
depend  on  the  number  of  cases  whoe 
sponsored  immigrants  apply  for  means- 
tested  benefits  and  the  number  of 
instances  in  which  agencies  provide 
means-tested  public  benefits  and 
subsequentiy  request  sponsors  to 
reimburse  the  cost  of  the  benefits  and/ 
or  sue  for  recovery  of  these  funds. 

This  regulation  may  also  have  an 
ecoiuMnic  impect  on  State  and  local 


governments,  either  because  they 
choose  to  deem  sponsor  income  and 
resources  for  their  own  programs  or 
because  they  choose  to  make  their  o%vn 
locally  or  State-funded  assistance 
programs  available  to  permanent 
residents  while  they  are  not  eligible  for 
Federal  means-tested  programs.  Savings 
to  States  from  reduced  use  of  Federally 
funded  means-tested  public  benefits 
toward  which  States  match  funds  may 
be  o&et  by  some  increased  use  of 
locally  and  State-funded  programs.  In 
the  alwence  of  information  about  what 
actions  States  will  choose  to  take,  costs 
and  savings  to  State  and  local 
governments  are  not  estimated. 

Supporting  immigrants  so  that  they 
will  not  become  public  charges  may  also 
impose  costs  on  sponsors,  l^ese  costs 
are  hard  to  quantify  since  in  many  cases 
the  spxinsored  immigrants  will  become 
largely  at  entirely  self-supporting. 
Under  the  sponsorship  provisions  of  the 
law.  sponsors  are  required  to  support 
the  immigrants  for  whom  they  have 
signed  affidavits  of  support  at  125 
percent  of  the  poverty  line  until  the 
sponsorship  obligation  terminates, 
usually  through  the  naturalization  of  the 
sponsored  immigrants. 

ExBcntiTe  Order  12812 

This  rule  does  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  The  rule  will 
benefit  the  States  by  protecting  their 
treasiuies  from  the  burden  of  supporting 
immigrants  who  are  not  entitled  to 
rec^ve  means-tested  public  benefits. 
The  burdens  on  the  States  undar  this 
nUe  are  the  requirements  (a)  to  request 
reimbursement  from  the  sponsor  before 
suing  the  sponsor  for  reimbiu-sement 
and  (b)  to  notify  the  Service,  if  the  State 
elects  to  make  a  determination  under 
section  421(e)  of  the  Personal 
Responsibility  and  Work  Opportunity 
Act  of  1996.  These  requiremoits  simply 
incorporate  requirements  that  already 
exist  by  statute.  Moreover,  the  States 
remain  free  to  determine  whether  to  sue 
for  reimbursement  in  a  given  case,  or  to 
make  a  determination  under  section 
421(e).  Therefore,  in  accordance  with 
Executive  Order  12612,  the 
Commissioner  determines  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  vrarrant  the  preparation 
of  a  Federalism  Assessment 
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Exwutivw  Onkr  12M8  Qiril  jMlin 
Refom 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  section  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Small  Bnrinees  Regnlatory  Enfiarcement 
FainieasActoflMe 

This  rule  is  a  major  rule  as  defined  in 
section  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  may  result  in  an  annM«l 
effect  on  the  economy  of  $100  million 
or  more,  as  discussed  in  the  preceding 
paragraphs  pertaining  to  Executive 
Order  12866. 

Papei  wuik  KschictMni  Act 

The  information  collection 
requirements  contained  in  this  rule 
(Form  1-864,  Affidavit  of  Support  Under 
Section  21 3  A  of  the  Act  Form  I-864A. 
Contract  Between  Sponsor  and 
Household  Member,  and  Form  1-865. 
*  Sponsor's  Notice  of  Change  of  Address), 
have  been  approved  by  tha  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwoik 
Reduction  Act  The  OMB  control 
numbers  for  these  collections  are 
contained  in  8  CFR  299.5.  Display  of 
control  numbers. 

UetofSakfects 

8CFFPtut213a 

Administrative  practice  and 
procedure.  Aliens.  Affidavits  of 
Support  Immigrants  Immigration  ^T^'^ 
Nationality  Act 

aCFRPait299 

Aliens.  Forms,  Immigration. 
Reporting  and  reccndkeeping 
requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  A  new  part  213a  is  added,  to  read 
as  follows: 

PART  213»-AFFK>AVITS  OF 
SUPTOfU  ON  BEHALF  OP 


Sk. 

213a.l    Dafisitioiis. 

213a.2    Urn  of  afBdavit  of  nippott 

213a.3    Notica  of  disnge  of  addrsH. 

213a.  4    Actions  for  rsimbunement  public 

notice,  and  congressional  reports. 
213a.S    Ralationahip  of  this  part  to  othor 

affidavits  of  support 

jn  8  U.S.C  1183a:  a  CFR  put  2. 


f  2130.1 

As  used  in  this  part,  the  term: 
Domicile  means  the  place  where  a 
■ponsor  has  a  residence,  as  defined  in 
section  101(aX33)  of  the  Act.  in  the 


United  States,  with  the  intention  to 
maintain  that  residence  for  the 
foreseeable  futiire,  provided,  that  a 
permanent  resident  who  is  living  abroad 
temporarily  shall  be  considered  to  be 
domiciled  in  the  United  States  if  the 
permanent  resident  has  applied  for  and 
obtained  the  preservation  of  residence 
benefit  under  section  316(b)  or  section 
31 7  of  the  Act,  and  provided  further, 
that  a  citizen  who  is  living  abroad 
temporarily  shall  be  considered  to  be 
domiciled  in  the  United  States  if  the 
citizen's  employment  abroad  meets  the 
requirements  of  section  319(bKl)  of  the 
Act 

Federal  poverty  lirte  meens  the  level 
of  income  equal  to  the  poverty 
guidelines  as  issued  by  the  Secretary  of 
Health  and  Human  Services  in 
accordance  with  42  U.S.C.  9902  that  is 
applicable  to  a  household  of  the  size 
involved.  For  purposes  of  considering 
the  Form  1-864.  Affidavit  of  Support 
Under  Section  21 3A  of  the  Act.  the 
Service  and  Consular  Posts  will  use  the 
most  recent  income-poverty  guidelines 
published  in  the  Federal  ft^ato  by  the 
Department  of  Health  and  Human 
Services.  These  guidelines  are  updated 
annually,  and  the  Service  and  Coiuular 
Posts  will  begin  to  use  updated 
guidelines  on  the  first  day  of  the  second 
month  after  the  date  the  guidelines  are 
publiahed  in  the  Federal  Register. 

Hotuehold  income  means  the  income 
used  to  determine  whether  the  sponsor 
meets  the  minimum  income 
requirements  under  sections 
213A(fXl)(E).  213A(f)(3),  or  213A(fK5) 
of  the  Act  It  includes  the  sponsor's 
income  and  may  also  include  the 
incomes  of  any  individuals  who  either 
are  related  to  the  sponsor  by  birth, 
marriage,  or  adoption  and  have  been 
living  in  the  sponsor's  residence  for  the 
previous  6  months  or  are  lawfully  listed 
as  dependents  on  the  sponsor's  Federal 
income  tax  return  for  the  most  recent 
tax  year,  even  if  such  dependents  do  not 
live  at  the  same  residence  as  the 
sponsor. 

Household  size  means  the  niunber 
obtained  by  adding:  (1)  The  sponsor  and 
all  pwsons  living  at  the  same  residence 
with  the  sponsor  who  are  related  to  the 
sponsor  by  birth,  marriage,  or  adoption; 
(2)  all  persons  whom  the  sponsor  has 
claimed  as  a  dependent  on  the  sponsor's 
Federal  income  tax  return  for  the  most 
recent  tax  year,  even  if  such  persons  do 
not  live  at  the  same  residence  as  the 
sponsor,  and  (3)  the  number  of  aliens 
the  sponsor  has  sponsored  under  any 
prior  Forms  1-864  for  whom  the 
sponsor's  support  obligation  has  not 
terminated,  plus  the  number  of  aliens  to 
be  sponsored  under  the  ciurent  Form  I- 
864.  even  if  such  aliens  do  not  or  will 


not  live  at  the  same  residence  as  the 
sponsor. 

Immigration  Officer,  solely  for 
purposes  of  this  part,  includes  a 
Consular  Officer,  as  defined  by  section 
101(a)(9)  of  the  Act,  as  well  as  an 
Immigration  Officer,  as  defined  by 
§  103.1(j)  of  this  chapter. 

Income  means  an  individual's  gross 
income,  for  purposes  of  the  individual's 
Federal  income  tax  liability,  including  a 
joint  income  tax  return. 

Intending  immigrant  means  any 
beneficiary  of  an  immigrant  visa 
petition  filed  under  section  204  of  the 
Act,  including  any  alien  who  will 
accompany  or  follow-to-join  the 
principal  beneficiary. 

Means-tested  public  benefit  means 
either  a  Federal  means-tested  public 
benefit,  which  is  any  public  benefit 
funded  in  whole  or  in  part  by  funds 
provided  by  the  Federal  Government 
that  the  Federal  agency  administering 
the  Federal  funds  has  determined  to  be 
a  Federal  means-tested  public  benefit 
imder  the  Personal  Responsibility  and 
Work  Opportimity  Reconciliation  Act  of 
1996.  Public  Law  104-193.  or  a  State 
means-tested  public  benefit,  which  is 
any  public  benefit  for  which  no  Federal 
funds  are  provided  that  a  State,  State 
agency,  or  political  subdivision  of  a 
State  has  determined  to  be  a  means- 
tested  public  benefit.  No  benefit  shall  be 
considered  to  be  a  means-tested  public 
benefit  if  it  is  a  benefit  described  in 
sections  401(b).  411(b).  422(b)  or  423(d) 
of  Public  Law  104-193. 

Program  official  means  the  officer  or 
employee  of  any  Federal,  Stete,  or  local 
government  agency  or  of  any  private 
agency  that  administos  any  means- 
tested  public  benefit  program  who  has 
authority  to  act  cm  the  agency's  behalf 
in  seeking  reimbursement  of  means- 
tested  public  benefits. 

Rehtive  means  a  husband,  wife, 
fiither,  mother,  child,  adult  son.  adult 
daughter,  brother,  or  sister. 

Sigrdficant  ownesship  interest  means 
an  ownership  interest  of  5  percent  or 
more  in  a  for-profit  entity  that  filed  an 
immigrant  visa  petition  to  accord  a 
prospective  employee  an  immigrant 
stetus  imder  section  203(b)  of  the  Act 

Sponsor  means  a  person  who  either  is 
eligible  to  execute  or  has  executed  an 
affidavit  of  support  under  this  part 

Sponsored  immigmnt  means  an 
immigrant  on  whose  behalf  a  sponsor 
has  executed  an  affidavit  of  support 
under  this  part,  including  any  spouse  or 
child  who  will  accompany  or  follow-to- 
join  the  beneficiary  of  an  immigrant  visa 
petition  filed  by  a  sponsor. 
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I213&2    Useolamdevnofsuppoft 

(a)  Genera7.  (1)  In  any  case  specified 
in  paragraph  (a)(2)  of  this  section,  an 
intending  immigrant  is  inadmissible  as 
an  alien  likely  to  become  a  public 
charge,  unless  a  sponsor  has  executed 
on  behalf  of  the  intending  immigrant  a 
Form  1-864,  Affidavit  of  Support  Under 
Section  21 3  A  of  the  Act,  in  accordance 
with  section  213A  of  the  Act.  this 
section,  and  the  instructions  on  Form  I- 
864.  An  affidavit  of  support  is  executed 
when  a  sponsor  signs  a  Form  1-864 
before  a  notary  public  or  an  Immigration 
or  Consular  Officer  and  that  form  1-864 
is  submitted  to  an  Immigration  or 
Consular  officer.  The  sponsor  must 
execute  a  separate  affidavit  of  support 
for  each  visa  petition  beneficiary  and  for 
each  alien  who  will  accompany  or 
follow-to-join  a  visa  petition 
beneficiary.  For  any  spouse  or  children 
immigrating  with  a  sponsored 
immigrant,  the  sponsor  may  execute  an 
affidavit  of  support  by  submitting 
photocopies  of  the  Form  1-864  and  all 
accompanying  dociunentation,  but  each 
photocopy  of  the  Form  1-864  must  have 
an  original  signatxue.  Under  this  rule,  a 
spouse  or  child  is  immigrating  with  a 
sponsored  immigrant  if  he  or  she  is 
listed  in  Part  3  of  Form  1-864  and 
applies  for  an  immigrant  visa  or 
adjustment  of  stetus  within  6  months  of 
the  date  the  Form  1-864  is  originally 
signed.  The  signature  on  the  Form  l- 
864,  including  photocopies,  must  be 
notarized  by  a  notary  public  or  signed 
before  an  Immigration  or  Consular 
Officer. 

(2)  (i)  Except  for  cases  specified  in 
paragraph  (a)(2)(ii)  of  this  section, 
paragraph  (a)(1)  of  this  section  applies 
to  any  application  for  an  immigrant  visa 
or  for  adjustment  of  stetus  filed  on  pr 
before  December  19. 1997,  in  which  an 
intending  immigrant  seeks  an  immigrant 
visa,  admission  as  an  inunigrant  or 
adjustment  of  stetus  as: 

(A)  An  immediate  relative  under 
secUon  201(b)(2)(AKi)  of  the  Act; 

(B)  A  family-based  immigrant  imder 
section  203(a)  of  the  Act;  or 

(C)  An  employment-based  ixomigrant 
tmder  section  203(b)  of  the  Act.  if  a 
relative  of  the  intending  immigrant 
either  filed  the  employment-based 
immigrant  petition  or  has  a  significant 
ownership  interest  in  the  entity  that 
filed  the  immigrant  visa  petition  on 
behalf  of  the  intending  immigrant 

(ii)  Paragraph  (a)(1)  of  this  section 
shall  not  apply  if  die  intending 
immigrant 

(A)  Filed  a  visa  petition  on  his  or  her 
OMm  behalf  pursuant  to  section 
204(a)(lKA)(ii).  (iii),  or  (iv)  or  section 
204(a)(l)(B)(ii)  or  (iii)  of  the  Act,  or  who 
seeks  to  accompany  or  follow-to-join  an 


immigrant  who  filed  a  visa  petition  on 
his  or  his  own  behalf  pursuant  to 
section  204(a)(l)(A)(ii),  (iii),  or  (iv)  or 
section  204(aKl)(B)(ii)  or  (iii)  of  the  Act 
or 

(B)  Series  admission  as  an  immigrant 
on  or  after  December  19, 1997,  in  a 
category  specified  in  paragraph  (a)(2)(i) 
of  this  section  with  an  immigrant  visa 
issued  before  December  19, 1997. 

(b)  Affidavit  of  support  sponsors.  The 
following  individuals  must  execute 
Form  1-864  on  behalf  of  the  intending 
immigrant  in  order  for  the  intending 
immigrant  to  be  foimd  admissible  on 
public  charge  grounds: 

(1)  For  immediate  relatives  and 
family-based  immigrants.  The  person 
who  filed  the  immigrant  visa  petition, 
the  approval  of  which  forms  the  basis  of 
the  intending  immigrant's  eligibility  to 
apply  for  an  immigrant  visa  or 
adjustment  of  stetus  as  an  immediate 
relative  or  as  a  family-sponsored 
immigrant,  must  execute  a  Form  1-864 
on  behalf  of  the  intending  immigrant. 

(2)  For  employment-based 
immigrants.  A  relative  of  an  intending 
immigrant  seeking  an  immigrant  visa 
under  section  203(b)  of  the  Act  who 
either  filed  the  immigrant  visa  petition 
on  behalf  of  the  intending  immigrant  or 
owns  a  significant  ownership  interest  in 
an  entity  that  filed  an  immigrant  visa 
petition  on  behalf  of  the  intending 
immigrant 

(c)  Sponsorship  requirements.  (1) 
General.  A  sponsor  must: 

(i)  Be  at  leest  18  yeara  of  age; 

(ii)  Be  domiciled  in  the  United  Stetes 
or  any  territory  or  possession  of  the 
United  Stetes;  and 

(iii)  (A)  Be  a  citizen  of  the  United 
Stetes  or  an  alien  lawfully  admitted  for 
permanent  residence  in  the  case 
described  in  paragraph  (a)(2)(i)(A)  or  (B) 
of  this  section;  or 

(B)  Be  a  citizen  or  national  of  the 
United  Stetes  or  an  alien  lawfully 
admitted  for  permanent  residence  in  the 
case  described  in  paragraph  (aK2)(i)(C) 
of  this  section  or  if  the  individual  is  a 
joint  sponsor. 

(2)  Demonstration  of  ability  to  support 
sponsored  immigrants.  In  order  for  the 
intending  immigrant  to  overcome  the 
public  charge  ground  of  inadmissibility, 
the  sponsor  must  demonstrate  the 
means  to  maintain  an  annual  income  of 
at  least  125  percent  of  the  Federal 
poverty  line.  If  the  sponsor  is  on  active 
duty  in  the  Armed  Forces  of  the  United 
Stetes  (other  than  active  duty  for 
training)  and  the  intending  immigrant  is 
the  sponsor's  spouse  or  child,  the 
sponsor's  income  must  equal  at  least 
100  percent  of  the  Federalpoverty  line. 

(i)  Proof  of  income.  (A)  Ine  sponsor 
must  file  with  the  Form  1-864  a  copy  of 


his  or  her  Federal  income  tax  returns  for 
each  of  the  3  most  recent  taxable  years, 
if  he  or  she  bad  a  legal  duty  to  file.  By 
executing  Form  1-864,  the  sponsor 
certifies  under  penalty  of  perjury  ;under 
United  Stetes  law  that  each  retiun  is  a 
true  and  correct  copy  of  the  return  that 
the  sponsor  filed  with  the  Internal 
Revenue  Service  for  that  taxable  year. 

(B)  If  the  sponsor  had  no  legal  duty  to 
file  a  Federal  income  tax  ret\u-n  for  any 
of  the  3  most  recent  tax  years,  the 
sponsor  must  explain  why  he  or  she  had 
no  legal  duty  to  a  file  a  Federal  income 
tax  return  for  each  year  for  which  no 
Federal  income  tax  return  is  available. 
If  the  sponsor  had  no  legal  obligation  to 
file  a  Federal  income  tax  return,  he  or 
she  may  submit  other  evidence  of 

annual  inCOme. 

(C)  (1)  The  sf>onsor's  ability  to  meet 
the  income  requirement  will  be 
determined  based  on  the  sponsor's 
household  income.  The  sponsor  may 
rely  entirely  on  his  or  her  own  income 
as  his  or  her  household  Income  if  it  is 
sufficient  to  meet  the  requirement.  If 
needed,  the  sponsor  may  include  in  his 
or  her  household  income  the  incomes  of 
other  individuals  if  they  either  are 
related  to  the  sponsor  by  birth,  marriage, 
or  adoption  and  have  been  living  in  the 
sponsor's  residence  for  the  previous  6 
months  or  are  lawfully  list^  as 
dependente  on  the  sponsor's  Federal 
income  tax  return  for  the  most  recent 
tax  year.  In  order  for  the  Immigration 
Officer  or  Consular  Officer  to  consider 
the  income  of  any  of  these  individuals, 
the  sponsor  must  include  with  the  Form 
1-864  a  written  contract  on  Form  I- 
864A  between  the  sponsor  and  each 
other  individual  on  whose  income  the 
sponsor  seeks  to  rely. 

Under  this  written  contract  each  other 
individual  must  agree,  in  consideration 
of  the  sponsor's  signing  of  the  Form  I- 
864,  to  provide  to  the  sponsor  as  much 
financial  assistance  as  may  be  necessary 
to  enable  the  sponsor  to  maintein  the 
sponsored  inunigrants  at  the  annual 
income  level  required  by  section 
213A(a)(l)(A)  of  the  Act,  to  be  jointly 
and  severally  liable  for  any 
reimbursement  obligation  that  the 
sponsor  may  incur,  and  to  submit  to  the 
personal  jurisdiction  of  any  court  that 
has  subject  matter  jurisdiction  over  a 
civil  suit  to  enforce  the  contract  or  the 
affidavit  of  support.  The  sponsor,  as  a 
party  to  the  contract,  may  bring  suit  to 
enforce  the  contract.  The  sponsored 
immigrants  and  any  Federal,  State,  or 
local  agency  or  private  entity  that 
provides  a  means-tested  public  benefit 
to  a  sponsored  immigrant  are  third  party 
beneficiaries  of  the  contract  between  the 
sponsor  and  the  other  individual  or 
individuals  on  whose  income  the 
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sponsor  relies  and  may  bring  an  action 
to  enforce  tlie  contract  in  the  same 
manner  as  third  party  beneficiaries  of 
other  contracts.  If  there  is  no  spouse  or 
child  immigrating  with  the  sponsored 
immigrant,  then  Uiere  will  be  no  need 
for  the  sponsored  immigrant  to  sign  a 
Form  I-864A,  even  if  the  sponsor  will 
raiy  on  the  income  of  the  sponsored 
immigrant  to  meet  the  income 
requirement  If,  however,  the  sponsor 
seeks  to  rely  on  a  sponsored  immigrant's 
income  to  establish  the  sponsor's  ability 
to  support  the  sponsored  immigrant's 
spouse  or  children,  then  the  sponsored 
immigrant  whose  income  is  to  be  relied 
on  must  sign  the  Form  I-664A. 

(2)  If  the  sponsor  relies  on  the  income 
of  any  other  individual,  the  sponsor 
must  also  attach  that  individual's 
Federal  income  tax  returns  for  each  of 
the  3  most  recent  tax  years.  That 
individual  must  certify,  under  penalty 
of  pojury.  on  Form  I-864A  that  each  tax 
return  submitted  is  a  true  and  correct 
copy  of  the  Federal  income  tax  return 
filed  with  the  Internal  Revenue  Service. 
If  that  individual  has  no  legal  obligation 
to  file  a  Federal  income  tax  return,  he 
or  she  must  explain  and  submit  other 
evidence  of  annual  income.  If  the 
individual  whose  income  the  sponsor 
will  rely  on  is  not  lawfully  claimed  as 
a  dependent  on  the  sponsor's  Federal 
income  tax  return  for  the  most  recent 
tax  year,  then  the  sponsor  must  also 
attach  proof  of  the  relationship  between 
the  sponsor  and  that  individual  and 
proof  of  residency  in  the  sponsor's 
residence  during  at  least  the  preceding 
6  months. 

(ii)  Proof  of  employment  or  self- 
employment  The  sponsor  must  attach 
evidence  of  current  employment  which 
provides  the  sponsor's  salary  or  wage,  or 
evidence  of  current  self  employment  If 
the  sponsor  is  unemployed  or  retired, 
the  sponsor  must  state  the  length  of  his 
or  her  unemployment  or  retirement  The 
same  information  must  be  provided  for 
any  other  person  whose  income  is  used 
to  (qualify  imder  this  section. 

(lii)  Determining  the  sufficiency  (^  an 
affidavit  of  support.  The  sufficiency  of 
an  affidavit  of  support  shall  be 
determined  in  accordance  with  this 
paiaoaph. 

(AJ  Income.  The  sponsor  shall  first 
calculate  the  total  income  attributable  to 
the  sponsor  under  paragraph  (cK2KiKC) 
of  this  section. 

(B)  Number  of  persons  to  be 
supported.  The  sponsor  shall  then 
determine  his  or  her  household  size  as 
defined  in  S213a.l. 

(C)  Sufficiency  of  Income.  The 
sponsor's  income  shall  be  considered 
sufficient  if  the  household  income 
calculated  under  paragraph  (c)(2KiiiXA) 


of  this  section  would  equal  at  least  125 
percent  of  the  Federal  poverty  line  for 
the  sponsor's  household  size  as  defined 
in  §  213a.l.  except  that  the  sponsor's 
income  need  only  equal  at  least  100 
percent  of  the  Federal  poverty  line  for 
the  sponsor's  household  size,  if  the 
sponsor  is  on  active  duty  (other  than  for 
training)  in  the  Armed  Forces  of  the 
United  States  and  the  intending 
imminent  is  the  sponsor's  spouse  or 
child. 

(iv)  Inainlity  to  meet  income 
requirement.  If  the  sponsor  is  unable  to 
meet  the  mininniin  income  requirement 
in  paragraph  (cK2Kiii)  of  this  section, 
the  intending  immigrant  is  inadmissible 
unless  the  sponsor  and/or  the  intending 
immigrant  demonstrates  significant 
assets  or  a  joint  sponsor  executes  a 
separate  Form  1-^64. 

(A)  Significant  assets.  The  sponsor 
may  submit  evidence  of  the  sponsor's 
ownership  of  significant  assets,  such  as 
savings  accounts,  stocks,  Ixmds. 
certificates  of  deposit,  real  estate,  or 
other  assets.  A  sponsored  immigrant 
may  submit  evidence  of  the  sponsored 
immigrant's  assets  as  a  part  of  the 
affidavit  of  support,  even  if  the 
sponsored  immigrant  is  not  required  to 
sign  a  Form  I-864A.  The  assets  of  any 
person  who  has  signed  a  Form  I-864A 
wiU  also  be  considered  in  determining 
whether  the  assets  are  sufficient  to  meet 
this  requirement.  The  combined  cash 
value  of  all  the  assets  (the  total  value  of 
the  assets  less  any  ofEsetting  liabilities) 
must  exceed  five  times  the  difference 
between  the  sponsor's  household 
income  and  the  Federal  poverty  line  for 
the  sponsor's  household  size  (including 
all  immigrants  sponsored  in  any 
affidavit  of  support  in  force  under  this 
section). 

B.  Joint  sponsor.  A  joint  sponsor  must 
execute  a  separate  Form  1-864  on  behalf 
of  the  intending  immigrant(s)  and  be 
willing  to  accept  joint  and  several 
liability  with  the  sponsor.  A  joint 
sponsor  must  meet  the  eligibility 
requirements  under  paragraph  (cHl)  of 
this  section.  A  joint  sponsor's 
household  income  must  meet  or  exceed 
the  income  requirement  in  paragraph 
(c)(2Kiii)  of  this  section  unless  the  joint 
sponsor  can  demonstrate  significant 
assets  as  provided  in  paragraph 
(c)(2)(iv)(A)  of  this  section. 

(v)  Immigration  or  Consular  Officer's 
determination  of  insufficient  income 
and/or  assets.  Notwithstanding 
paragraphs  (c)(2)(iii)  (C)  and  (c)(2Miv) 
(A)  and  (B)  of  this  section,  an 
Immigration  Officer  or  Consiilar  Officer 
may  determine  the  income  and/ or  assets 
of  the  sponsor  or  a  joint  sponsor  to  be 
insufficient  if  the  Immigration  Officer  or 
Consular  Officer  determines,  based  on 


the  sponsor's  or  joint  sponsor's 
employment  situation,  income  for  the 
previous  3  years,  assets,  or  receipt  of 
welfare  benefits,  that  the  sponsor  or 
joint  sponsor  cannot  maintain  his  or  1 
income  at  the  required  level. 

(vi)  Verification  of  employment, 
income  and  assets.  The  Government 
may  pursue  verification  of  any 
information  provided  on  or  with  Form 
1-864.  including  information  on 
employment,  income,  or  assets,  with  the 
employer,  financial  or  other  institutions, 
the  Int«Tial  Revenue  Service,  or  the 
Social  Security  Administration. 

(vii)  Effect  of  fraud  or  material 
concealment  or  misrepresentation.  If  the 
Consular  Officer  or  Immigration  Officer 
finds  that  the  sponsor  or  joint  sponsor 
has  concealed  or  minepresented  facts 
concerning  income,  or  household  size, 
or  any  other  material  fact,  the  Consular 
Officer  or  Immigration  Officer  shall 
conclude  that  the  affidavit  of  support  is 
not  sufficient  to  establish  that  the 
sponsored  immigrant  is  not  likely  to 
become  a  public  charge,  and  the  sponsor 
or  joint  sponsor  may  be  liable  for 
criminal  prosecution  under  the  laws  of 
the  United  States. 

(d)  Legal  effect  of  affidavit  of  support. 
Execution  of  a  Form  1-864  under  tlds 
section  creates  a  contract  between  the 
sponsor  and  the  U.S.  Government  for 
the  benefit  of  the  sponsored  immigrant, 
and  of  any  Federal,  State,  or  local 
governmental  agency  or  private  entity 
that  administers  any  means-tested 
public  benefits  program.  The  sponsored 
immigrant,  or  any  Federal,  State,  or 
local  governmental  agency  or  private 
entity  that  provides  any  means-tested 
public  benefit  to  the  sponsored 
immigrant  after  the  sponsored 
immigrant  acquires  permanent  resident 
status,  may  seek  enforcement  of  the 
sponsor's  obligations  through  an 
appropriate  civil  action. 

(e)  Tennination  of  support  obligatimt. 
(l)(i)  The  sponsor's  support  obligation 
with  respect  to  a  sponsored  immigrant 
terminates  by  operaticm  of  law  when  the 
sponsored  immigrant: 

(A)  Becomes  a  citizen  of  the  United 
States; 

(B)  Has  worked,  or  can  be  credited 
with.  40  qualifying  quarters  of  work; 
provided,  that  the  sponsored  immigrant 
is  not  credited  with  any  quarter 
beginning  after  December  31. 1996, 
during  which  the  sponsored  inmiigrant 
receives  any  Federal  means-tested 
public  benefit; 

(C)  Ceases  to  hold  the  stat\is  of  an 
alien  lawfully  admitted  for  permanent 
residence  and  has  departed  the  United 
States;  or 

(D)  Dies. 
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(ii)  The  sfxinsor's  support  obligation 
also  terminates  if  the  sponsor  dies. 

(2)  The  tennination  of  the  sponsor's 
support  obligation  does  not  relieve  the 
sponsor  (or  the  sponsor's  estate)  of  any 
reimbursement  obligation  under  section 
213A(b)  of  the  Act  that  accrued  before 
the  support  obligation  terminated. 

(f)  In  the  case  of  an  alien  who  seeks 
to  foUow-to-join  the  principal  sponsored 
immigrant,  as  provided  for  by  section 
203(d)  of  the  Act,  the  same  sponsor  who 
filed  the  visa  petition  and  affidavit  of 
support  for  the  principal  sponsored 
immigrant  must,  at  the  time  that  the 
alien  seeks  to  foUow-to-join  the 
principal  spofisored  immigrant,  sign  an 
affidavit  of  support  on  behalf  of  the 
alien  who  seeks  to  follow-to-join  the 
principal  sponsored  immigrant  If  that 
sponsor  has  died,  then  the  alien  who 
seeks  to  follow-to-join  the  principal 
sponsored  inunigrant  shall  be  held  to  be 
inadmissible,  unless  another  person, 
who  would  qualify  as  a  joint  sponsor  if 
the  principal  sponsor  were  still  alive, 
submits  on  behalf  of  the  alien  who  seeks 
to  follow-to-join  the  principal  sponsored 
immigrant,  an  affidavit  of  support  that 
meets  the  requirements  of  this  section. 
If  the  original  sponsor  is  deceased  and 
no  other  eligible  sponsor  is  available, 
the  princi{>al  sponsored  immigrant  may 
sign  an  affidavit  of  support  on  behalf  of 
the  alien  seeking  to  follow-to-join  the 
principal  immigrant,  if  the  principal 
sponsored  inunigrant  can  meet  the 
requirements  of  paragraph  (c)  of  this 
section. 

f2l3a.3    NoUoaof Chang* of addraaa. 

(a)  General.  If  the  address  of  a  sponsor 
(including  a  joint  sponsor)  changes  for 
any  reason  while  the  sponsor's  support 
obligation  under  the  affidavit  of  support 
remains  in  eCEect  with  respect  to  any 
sponsored  immifflant,  the  sponsor  shall 
fUe  Form  1-865,  Sponsor's  Notice  <A 
Change  of  Address,  with  the  Service  no 
later  than  30  days  after  the  change  of 
address  becomes  cfiiective. 

(b)  CtvU  penalty.  (1)  Amount  trf 
penalty,  (i)  Except  as  provided  in 
paragraph  (bKl)(ii)  of  this  section,  if  die 
sponsor  fails  to  give  notice  in 
accordance  with  paragraph  (a)  of  this 
section,  the  Service  may  impose  on  the 
sponsor  a  civil  pmalty  in  an  amount 
within  the  penalty  range  established  in 
section  213A(dK2)(A)  of  the  Act 

(ii)  If  the  sponsor,  knowing  that  the 
sponsored  inunigrant  has  received  any 
means-tested  public  benefit,  fails  to  give 
notice  in  accordance  with  paragraph  (a) 
of  this  section,  the  Service  may  impose 
on  the  sponsor  a  civil  penalfy  in  an 
amoimt  within  the  penalfy  range 
established  in  section  213A(dK2)(B)  of 
the  Act 


(2)  Procedare  for  imposing  penalty. 
The  procedure  for  imposing  a  civil 
penadfy  under  this  paragraph  follows 
that  which  is  establishctd  at  8  CFR  part 
280. 

(c)  Change  of  address.  If  the  sponsor 
is  an  alien,  filing  Form  1-865  imder  this 
section  does  not  satisfy  or  substitute  for 
the  change  of  address  notice  required 
under  §  265.1  of  this  chapter. 

{213a.4    AcUona  for  raiinburaainent, 
public  notica,  and  congraaatonal  raporta. 

(a)  Requests  for  reimbursement. 

Requests  for  reimbursement  under 
section  213A(b)(2)  of  the  Act  must  be 
served  by  personal  service,  as  defined 
by  §  103.5a(a)(2)  of  this  chapter.  The 
request  for  reimbursement  shall  specify 
the  date  the  sponsor's  affidavit  of 
support  was  received  by  the  Service,  the 
sponsored  immigrant's  name,  alien  . 
registration  nunjber,  address,  and  date 
of  birth,  as  well  as  the  types  of  means- 
tested  public  benefit(s)  that  the 
sponsored  inunigrant  received,  the  dates 
the  sponsored  immigrant  received  the 
means-tested  public  beBefit(8),  and  the 
total  amount  of  the  means-tested  public 
benefit(s)  received.  It  is  not  necessary  to 
make  aaepamte  request  for  each  type  of 
mems-tested  public  benefit,  nor  for 
each  separate  payment  The  agency  may 
instead  aggregate  in  a  single  request  all 
benefit  payments  the  agency  tuiis  made 
as  of  the  date  of  the  request  The  request 
for  reimbursement  shall  also  notify  the 
sponscv  that  the  sponsor  most,  within 
45  days  of  the  date  of  sovice,  respond 
to  the  request  for  reimbursement  either 
by  paying  the  reimbursement  or  by 
arranging  to  commence  payments 
pursuant  to  a  payment  schedule  that  is 
agreeable  to  the  program  offidaL  Prior 
to  filing  a  lawsuit  against  a  sponsor  to 
enforce  the  sponsor's  support  obligation 
under  section  213A(b)(2)  of  the  Act  a 
Federal.  State,  or  local  governmental 
■goicy  or  a  private  entify  must  wait  45 
days  from  the  date  it  issues  a  written 
request  for  reimbursement  under  section 
213A(bXl)  of  die  Act  If  a  sponsored 
immigrant  a  Federal,  State,  or  local- 
agency,  or  a  private  entify  sues  the 
sponsor  and  obtains  a  filial  civil 
judgment  against  the  sponsor,  the 
sponsored  immigrant,  the  Federal,  State, 
or  local  agency,  or  the  private  entify 
shall  mail  a  certified  copy  of  the  final 
civil  judgment  to  the  Service's  Statistics 
Branch,  425  I  Street,  NW.,  Washington, 
DC  20536.  The  copy  should  be 
accompanied  by  a  cover  letter  that 
includes  the  reference  "Civil  Judgments 
for  Congressional  Reports  under  section 
213A(i)(3)  of  the  Act "  Failure  to  file  a 
certifiml  copy  of  the  final  civil  judgment 
in  accordance  with  this  section  has  no 


effect  on  the  plaintiff's  abiUfy  to  collect 
on  the  judgment  pursuant  to  law. 

(b)  Federal,  State,  and  local 
government  agencies  should  issue 
public  notice  of  determinations 
regarding  which  benefits  are  considered 
"means-tested  public  benefits"  prior  to 
December  19, 1997,  the  date  the  new 
affidavit  of  support  goes  into  efiiact,  or 
as  soon  as  possible  thereafter. 
Additional  notices  should  be  issued 
whenever  an  agency  revises  its 
determination  of  which  benefits  are 
considered  "means-tested  public  ^ 
benefits." 

(c)  Congressional  reports.  (1)  For 
purposes  of  section  2 13A(iK3)  of  the 
Act,  a  sponsor  shall  be  considered  to  be 
in  compliance  with  the  financial 
obligations  of  section  213A  of  the  Act 
unless  the  sponsored  immigrant  or  a 
Federal,  State,  or  local  agency  or  private 
entify  has  sued  the  sponsor,  obtained  a 
final  judgment  enforcing  the  sponsor's 
obligations  imder  section  213A(a)(lXA) 
or  213A(b)  of  the  Act.  and  mailed  a 
certified  copy  of  the  final  judgment  to 
the  Service's  Statistics  Branch,  425  I 
Street,  NW.,  Washington,  DC  20536. 

(2)  if  a  Federal,  State,  or  local  agency 

or  private  entity  that  administers  any 
means-tested  public  benefit  makes  a 
determination  under  section  421(e)  of 
the  Personal  Responsibilify  and  Work 
Opportunify  Rec»nciliation  Act  of  1996 
in  the  case  of  any  sponsored  inunigrant 
the  program  official  shall  send  written 
notice  of  the  determination,  including 
the  name  of  the  sponsored  inunigrant 
and  of  the  sponsor,  to  the  Service's 
Statistics  Branch.  The  written  notice 
should  include  the  refarence 
"Determinations  imder  421(e)  of  the 
Personal  Responsibility  and  Work 
Opportunify  Reconciliation  Act  of 
1996." 

f21Sa^    ReMtonaMpofMapartteellMr 


Nothing  in  this  part  precludes  the 
continued  use  of  Form  1-134,  Affidavit 
of  Support  (other  than  INA  section , 
213A),  or  of  Form  1-361.  Affidavit  of 
Financial  Support  and  Intent  to  Petition 
for  Legal  Custody  for  Public  Law  97-359 
Amerasian,  in  any  case,  other  than  a 
case  described  in  §  213a.2(aX2).  in 
which  these  forms  were  used  prior  to 
enactment  of  section  2 13  A  of  the  Act 
The  obligations  of  section  213A  of  the 
Act  do  not  bind  a  person  who  executes 
Form  1-134  or  Form  1-361.  although  the 
person  who  executes  Form  1-361 
remains  subject  to  the  provisions  of 
section  204(f)(4)(B)  of  the  Act  and  of 
§  204.4{i)  of  this  chapter. 
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PART  2M—IMMORATION  FORMS 

2.  The  authority  citation  for  put  299 
continues  to  read  as  follows: 

8  US.C  1101. 1103: 8  CFR  part 


3.  Section  299.1  is  amended  by 
adding  the  entries  for  Forms  "1-864." 
"I-«64A."aiid  "1-865"  to  the  listing  of 
forms,  in  proper  numerical  sequence,  to 
read  as  follows: 


Foee  Noi 


EdMon 


Tito 


1O-O0-«7    AlHMi  of  Support 
Under  Secion 
2l3AolttwAcl 

1(M)6-«7    Contract  Between 
Sponsor  and 
Household  Menv 
ber. 

10-06-97    Sponaor^s  Noice  of 
ChengeelAd- 


MB4A 


4.  Section  299.5  is  amended  by 
adding  to  the  list  of  fonns.  in  proper 
numerical  sequence,  the  entries  for 
Fofms  "1-864."  "I-864A"  and  "1-865' 
to  leed  as  follows: 


INS  form 
No. 


CenenMy 


MS  tone  Me 


Oe  con- 
trol No. 


»-864A 


AMMt  of  Su^nrt 
undar  Section 
213A  of  Mte  Act. 

Contact  belMean 
Sponeorand 
Household  Mem- 
bar. 

Sponsor's  Nolioe  of 
Chengeof  Ad- 


1115-0214 


1115mei4 


iii5-aei5 


Betid.  Octotwr  8. 1907. 


Cnmatmioner.  tmmi^tmt  and  Naturalimttion 

Strhn. 

[PR  Doc  97-27005  Flted  10-17-97;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

12CFRPwt2n 
[DociBet  Na  R-O07q 

Ruleo  Regerdlng  AvailabiHty  of 
InfofTiwtion 

AOOICY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTKM:  Final  rule. 


;  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  hereby 
amends  its  Rules  Regarding  Availability 
of  Information  (Rules)  to  reflect  recent 
rhenges  in  the  Freedom  of  Information 
Act  (FOIA)  as  a  result  of  the  Electronic 
Freedom  of  hiformation  Act 
Amendments  (EFOLA).  In  order  to 
account  for  future  amendments  to  the 
Rules,  the  sections  have  been 
renundMred. 

The  review  of  the  Boerd's  Rules  that 
produced  this  final  rule  was  conducted 
in  accordance  with  section  303  of  the 
Riegle  Community  Development  and 
Regulatory  Imfnovement  Act  of  1994.  In 
this  regard,  the  amendments  to  the 
Rules  clarify  certain  provisions  and 
simplify  the  processing  of  requests  for 
access  to  information  in  certain 
circumstances. 
EFfiCIWB  BATE:  November  19,  1997. 


FOR  FuirmER  mnnumoH  contact: 
Elaine  Kf.  Boutilier.  Senior  Counsel. 
(202/453-2418).  L^gal  Division;  or 
Susanne  K.  MitcheU.  Manager,  Freedom 
of  Information  Office  (202/452-2407). 
For  the  hearing  impaired  only,  contact 
Diane  Jenkins.  Tefammmnnifafions 
Device  for  the  Deef  (TDDM202/452- 
3544).  Boerd  of  Governors  of  the  Federal 
Reeerve  System,  2f)th  and  Constitution, 
N.W.,  Washington,  D.C  20551. 
nur^tamtTMr  WTOHMATIOW;  Last  yeer. 
Congress  pessed  the  Electronic  Preed(»i 
of  Information  Act  Amendments  of 
1996.  Public  Law  104-231.  which 
amends  the  Freedom  of  Information  Act. 
5U.S.C  552.  Among,  other  thing*. 
EFOIA  reipiiies  agmcies  to  promulgate 
regulations  that  provide  for  expedited 
processing  of  requests  for  records,  and 
permits  agencies  to  promulgete 
regulations  that  provide  for  muhitrack 
processing  of  requests.  In  addition  to 
amrading  its  Rules  to  comply  with 
EFOIA,  the  Board  has  taken  this 
opportunify.  in  accordance  with  section 
303  of  the  Riegle  Communify 
Development  and  Regulatory 
Improvement  Act  of  1994,  to  review  and 
streamline  those  Rules.*  In  additian.  the 
Boeid  is  amending  the  Rules  to  t»Vt» 


'Tbangalabry 
iwlotb* 


cootaiiiBd  in  this  fiaal 
asanModad.  As  aoiad 


account  of  various  statutes,  that  have 
been  enacted  since  the  Rules  were  last 
revised  in  1988.' 

To  implement  these  changes,  the 
Boerd  published  pro{>osed  changes  to 
Subparts  A,  B.  and  D  of  its  Rules  on 
June  10. 1997  (62  FR  31526).  The  Board 
received  four  comments:  one  fitom  a 
Federal  Reserve  Bank,  one  from  a 
commercial  bank,  one  from  a  credit 
union,  and  one  from  a  conunimity 
group.  Three  of  the  comments 
supported  the  {woposal;  the  community 
group,  however,  opposed  some  of  the 
proposed  changes.  A  discussion  of  the 
specific  conunents  is  included  in  the 
section-by-section  analysis.*ln  1996.  the 
Board  published  for  comment  proposed 
amendments  to  the  Rules  (61  FR  7436, 
Felmiary  28.  1996)  that  primarily 
concerned  Subpart  C  of  the  Rules  and 
the  definitions  in  Subpart  A  of  terms 
that  are  used  in  Subpart  C  In  addition, 
the  Board  had  proposed  changes  to 
certain  portions  of  Subpart  B  and 
Sut^MUt  D,  which  were  republished  in 
the  June  1997  proposed  rule.  The 
changes  to  Subparts  A.  B  and  D  are 
being  adopted  in  this  final  rule;  the 
proposed  amendments  to  Subpart  C  are 
still  under  consideration. 

SuhpertA 

Subpart  A  contains  the  General 
Provisions,  describing  the  authority, 
purpoee.  and  scope;  Usting  the 
definitions  applicable  to  this  part,  and 
explaining  the  responsibilities  of  the 
Secretary  of  the  Board  as  custodian  of 
the  Boerd's  records.  The  changes  to  this 
subpart  are  primarify  in  the  "Authority" 
section  to  clarify  the  ability  of  the  Boerd 
to  provide  exempt  records  to  certain 
entities  outside  of  the  FOLA  process  in 
specific  circumstances.  In  addition, 
certain  definitions  that  were  included  in 
dw  section  on  FOIA  fees  and  fee 
waivers  have  been  moved  forward  to  the 
"Definitions"  section.  One  commenter 
noted  that  the  definition  of  "records" 
specifically  excludes  handwritten  notes, 
and  questions  the  authorify  for  this 
excliision.  The  intention  was  to  exclude 
personal  notes  that  are  not  a  part  of 
official  Board  records.  This,  however,  is 
accomplished  by  the  exclusion  of 
personal  files,  so  the  reference  to 
baqdwhtten  notes  has  been  deleted. 

Section  261.3  is  amendmi  to  clarify 
that  authorify  delegated  to  the  Genera] 
Counsel  and  other  officers  of  the  Board 
may  be  subdelegated.  An  additional 
change  to  S  261.3(c)  states  that  the 
Secfrtary  (tf  the  Boerd  is  the  Boerd's 
IfDrearrice  of  all  process,  and  that 


liaa 


'TIm  Board's  Rulac  bave  baon  imp 
OMiioar  ranwUBnt  with  ibaaa  and  i 
daacribad  in  thia  final  nila. 
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the  Board  will  not  accepfprocess  on 
behalf  of  employees  in  connection  wnth 
purely  private  matters  except  as 
specifically  provided  by  law.  ^ 

SaiipartB 

Subpart  B  is  amended  to  comply  with 
the  EFOLA  requirements  for  expedited 
processing.  The  Board  also  is 
implementing  multitrack  processing.  In 
addition,  the  Board  has  revised  the 
section  on  fees  and  fee  waivers;  and 
pcntions  of  this  Subpart  have  been 
reorganized  and  streamlined. 

S«:tion  261.10  lists  the  information 
that  the  Board  publishes  on  a  regular  or 
intermittent  basis.  This  section  has  been 
streamlined.  No  substantive  changes 
have  been  made. 

Section  261.11  describes  the 
information  that  is  made  available  for 
inspection  or  copying,  either  in  the 
Board's  reeding  room  or  over  tire 
Internet,  as  required  by  EFOIA.  The 
records  provided  over  the  Internet  cover 
a  much  smaller  scope  than  those 
available  in  the  Board's  reading  room, 
because  the  requirement  to  provide 
records  over  the  Internet  covers  only 
records  created  by  the  Board  after 
November  1, 1996.  One  of  the 
commenters  suggested  that  the  Board 
expand  the  categories  of  documents 
provided  over  the  Internet  to  include 
policies,  interpretations,  orders,  and 
requests  for  comments,  as  well  as 
provide  indexing  and  an  appropriate 
search  mechanism  on  the  website.  The 
Board  is  in  the  process  of  expanding  the 
information  that  is  made  avidlable  over 
the  Internet  Legal  interpretations  dating 
from  January  1996.  and  Press  Releases, 
which  include  some  Board  orders,  have 
been  placed  on  the  website.  The 
remaining  Board  orders  dating  after 
November  1,  1996,  will  be  provided  in 
the  near  foture.  Other  information  that 
the  Board  believes  is  of  interest  to  the 
public  is  being  provided  as  quickly  as 
the  Board's  resources  permiL  With 
regud  to  indexing  or  a  search 
mechanism,  there  is  a  general  index 
provided  on  the  site,  and  the  Board 
expects  to  install  a  search  mechanism 
soon.  Anothm^  commenter  requested 
that  the  Board  place  the  text  ^the 
public  sections  ef  its  Communify 
Reinvestment  Act  examination  reports 
on  its  website.  The  Board  expects  to 
have  this  information  on  its  website  by 
the  end  of  this  year.  This  commenter 
also  noted  that  the  Board  has  not  placed 
its  administrative  maniials  on  its 
website.  EFOIA  requires  such  maniuiU 
to  be  made  available  in  the  reading 
room  if  they  are  not  published  and 
offered  for  sale.  All  Board  manuals  of 
this  type  are  published  and  oCEared  for 


Section  261.12  describes  the 
procedures  for  requesting  records  that 
are  not  puUished  or  routinely  made 
available  for  inspection.  This  section 
includes  the  requirement  that  FOIA 
requests  not  be  combined  with  any 
other  requests  to  the  Board  except         ^ 
requests  under  the  Privacy  Act  This 
requirement  is  intended  to  ensure  that 
FOIA  requests  are  delivered  prompUy  to 
the  Board's  Freedom  of  Information 
Office  (FOI  Office)  when  tlrey  are 
received,  which  may  not  occur  if  the 
FOIA  request  is  included  in  a  request 
for  other  action  by  the  Board.  One 
commenter  opposed  this  amendment  on 
grounds  that  it  would  prohibit  a 
requester  from  combining  a  FOIA 
request  with  comments  submitted  in 
connection  with  an  application  under 
the  Bank  Holding  Company  Act  of  1956 
(BHCA),  12  U.S.C.  1841  et  seq.  The 
commenter  believes  that  it  should  be 
permissible  to  combine  a  FOIA  request 
with  substantive  comments  regarding  an 
application,  or  in  the  alternative,  a 
process  should  be  esteblished  for 
making  requests  under  the  Board's  ex 
parte  rules  for  processing  BHCA 
applications.  A  separate,  clearly 
identified  FOIA  request  delivered 
directly  to  the  Secretary  insures  a  faster 
FOIA  response,  however,  because 
comment  letters  are  not  routinely  sent  to 
the  FOIA  office  for  action.  Procedures 
for  BIKIA  applications  are  set  forth  in 
the  Board's  Regulation  Y,  which  was 
recently  revised  after  notice  and 
comment. 

Section  261.13  describes  the  Board's 
procedures  for  processing  FOIA 
requests.  This  section  has  been 
extensively  revised  to  reflect  the 
changes  required  by  EFOIA.  In  the 
review  process,  one  sentence  was 
inadvertently  dropped  from  the  section 
when  it  was  published  for  conunent 
The  existing  rule  stetes  that  the 
Secretary  will  assign  responsible  staff  to 
process  particular  requests.  This 
provision  has  been  restored  to  section 
261.13(d)  to  provide  the  Secretary  with 
die  authorify  to  assign  the  requests  to 
the  appropriate  staff  at  the  Board. 

The  revised  regulation  provides  far 
multitrack  processing.  Fast-track 
processing  will  apply  to  records  that  are 
easily  identifiable  by  the  FOI  Office  staff 
and  that  have  already  been  cleared  for 
release  to  the  public.  Fast-track  requests 
will  be  handled  as  expeditiously  as 
possible,  in  the  order  in  which  they  are 
received.  All  information  requests  that 
do  not  meet  the  fost-track  processing 
standards  will  be  handled  under  regular 
processing  procedures.  A  requester  who 
desires  fast-track  processing  but  whose 
request  does  not  meet  those  standards 
may  contact  the  FCH  Office  staff  to 


narrow  the  request  so  that  it  will  qualify 
for  fast-track  processing.  The  statutory 
time  limit  for  regular-track  processing  is 
extended  to  twenfy  business  days,  from 
the  previous  ten  business  days. 

Expedited  processing  may  be 
provided  where  a  requester  has 
demonstrated  a  compelling  need  for  the 
records,  or  where  the  Board  has 
determined  to  expedite  the  response. 
The  time  limit  for  determination 
whether  to  grant  expedited  processing  is 
set  at  tffli  da3rs,  with  expedited 
procedures  for  an  appml  of  the 
Secretary's  determination  not  to  provide 
expeditml  processing.  Under  EFOIA. 
there  are  only  two  t3rpes  of 
circumstances  that  can  meet  the 
compelling  need  standard:  where  failure 
to  obtain  the  records  expeditiously 
could  pose  an  imminent  threat  to  the 
life  or  physical  safefy  of  a  person,  or 
where  the  requester  is  a  person 
primarily  engaged  in  disseminating 
information  and  there  is  an  urgency  to 
inform  the  public  concerning  actual  or 
alleged  agency  activify.  For  ease  of 
administration  and  consistency,  the 
section  uses  the  term  "representetive  of 
the  news  media."  to  describe  a  person 
primarily  engaged  in  disseminating 
information,  because  this  term  is  used 
for  the  FOIA  fee  schedule,  and  thus,  is 
known  to  those  familiar  with  FOIA  and 
the  Boerd's  Rides.  To  demonstrate  a 
compellii^  need,  a  requester  must 
submit  a  citified  statement.  A  form  far 
the  certified  stetement  may  be  obtained 
from  the  FOI  Office.  Ctee  commenter 
objected  that  the  definition  of 
"compelling  need"  does  not  include 
public  interest  requesters  who  vrish  to 
comment  on  pending  BHCA 
applications.  The  definition  ai 
compelling  need  is  esteblished  by 
EFOIA.  not  the  Board. 

Section  261.14  lists  the  exemptions 
from  disclosure  under  FOIA.  This 
section  has  been  reorganized  and 
streamlined,  but  no  substantive  changes 
have  been  made. 

Sections  261.15  and  261.16,  which 
were  previously  located  in  Subpart  D. 
have  been  moved  to  Subpart  B  for 
clarify,  since  they  apply  only  to  FOIA 
requests.  Accordingly,  a  separate 
Subpart  D  is  no  longer  neceesaiy.  These 
provisions  implement  Executive  Ordw 
12.600,  Jime  23.  1987,  by  establishing 
certain  predisclosure  notification 
procedures  for  confid«itial  business  or 
finnnrinl  information  that  may  be 
exempt  under  (bK4)  of  the  FOIA.  5 
U.S.C  552(bX4).3 


mattanofthakiBd 
12.600.  Tbia. 


only  toaddran 
ooMTad  by  Ejcacutiva  Ordar 
;  doaa  aot  ptaclada  tha  Boaid 


54358 


Fwteral  Regiater  /  Vol.  62.  No.  202  /  Monday,  October  20,  1997  /  Rules  and  Regiilations 


Section  261.15  sets  forth  the 
procedures  for  requesting  confidential 
treatment.  The  Board  wishes  to 
emphasize  that  failure  to  properly 
segregate  confidential  material  from 
other  materia]  may  result  in  the  release 
of  that  material  without  prior  notice  to 
the  submitter.  This  is  particularly 
important  in  light  of  the  Board's 
intention,  in  connection  with  processing 
BHCA  applications,  to  provide,  upon 
request,  the  public  portion  of  an 
application  within  three  business  days 
of  the  request.  In  order  to  meet  this 
deadline,  the  Board's  and  Reserve 
Bank's  staff  must  rely  on  the  applicant 
to  properly  designate  the  material 
submitted.  A  caiefcd  review  of  the 
material  designated  as  "Confidential" 
will  be  made  and  any  information 
improperly  labeled  as  "Confidential" 
will  be  provided  to  requesters 
inmiediately  upon  identification  as 
publicly  available. 

Section  261.16  sets  forth  the 
procedures  for  responding  to  a  FOIA 
request  for  information  that  has  been 
designated  by  the  submitter  as 
confidential.  It  provides  for  notice  to  the 
submitter  that  permits  the  submitter  to 
provide  written  objections  to  the  release 
of  the  confidential  information.  Section 
261. 16(e)  describes  the  information  that 
a  submitter  should  include  in  its  written 
submission  objecting  to  the  release  of 
the  documents,  including  whether  the 
information  was  provided  voluntarily 
undw  the  standards  set  by  the  court 
case.  Critical  Mass  Energy  Project  v. 
NRC.  975  F.  2d.  871  (D.C.  Or.  1992).  If 
the  information  was  not  provided 
voluntarily,  the  submitter  must  provide 
detailed  £acts  and  arguments  showing 
either  the  likelihood  of  substantial 
competitive  harm  resulting  from  release 
of  the  information,  or  that  release  would 
impair  the  Board's  ability  to  obtain 
necessary  information  in  the  future. 

Section  261.17  contains  the  POIA  fee 
schedules  and  the  standards  for  waiver 
of  foes.  The  fee  schedule  provisions 
have  been  revised  to  clarify  that  the 
processing  time  of  a  FOIA  request  does 
not  begin  until  pajrment  is  received  in 
cases  where  advance  payment  is 
required.  Where  a  person  has  requested 
a  waiver  of  the  fees  and  has  not  agreed 
to  pay  the  fees,  the  processing  time  does 
not  begin  until  a  fee  waiver  has  been 
granted,  or  if  the  waiver  is  denied,  until 


the  requester  has  agreed  to  pay  the 
applicable  fees.  One  commenter 
objected  to  this  provision,  stating  that  it 
unfairly  affects  nonprofit  groups  with 
limited  budgets  that  must  promise  to 
pay  the  fees  for  an  application  in  order 
to  receive  it  in  a  timely  maimer.  This 
commenter  requested  that  the  Board 
establish  a  procedure  to  certify  groups, 
on  an  ongoing  basis,  for  fee  waivers, 
instead  of  making  the  determination  on 
a  case-by-case  basis. 

FOIA,  itself,  establishes  certain 
categories  that  receive  favorable 
treatment  with  regard  to  fees,  e.g.,  the 
news  media  and  educational 
institutions.  FOIA  also  provides  for  fee 
waivers  where  disclosure  of  the 
information  is  in  the  public  interest  (not 
based  on  the  requester's  status).  Thus,  a 
requester  must  meet  the  standards  for  a 
fee  waiver  in  each  request.  This 
requirement  is  supported  by  the 
le^lative  history  (see,  132  Cong.  Rec. 
H.  9463  (Oct.8, 1986)(Rep.  English))  and 
court  decisions  (see.  National  Wildlife 
Federation  v.  Hamilton,  No.  95-017- 
BU(D.  Mont.  July  15, 1996)).  The  Board 
reviews  each  foe  waiver  request 
pursuant  to  the  standards  set  forth  in 
the  Act  and  its  Rules.  If  a  non-profit 
community  group  demonstrates  in  its 
request  for  a  waiver  of  fees  that  the 
requested  information  will  be 
distributed  to  the  public  and  will 
contribute  significantly  to  the  public 
understanding  of  the  activities  of  the 
Board,  then  the  requester  should  qualify 
imder  the  Act  and  the  Board's  Rules  for 
a  waiver  of  the  fees. 

The  standards  under  which  the 
Secretary  may  grant  a  request  for  waiver 
of  fees  have  been  modified  to  reflect  the 
development  of  case  law  in  this  area. 
Additionally,  the  regulation  provides  for 
administrative  appeal  of  a  denial  of  a 
waiver  request,  which  reflects  the 
Board's  current  procedure  of  permitting 
such  administrative  appeals. 

SnbpwrtC 

The  sections  in  Subpart  C  have  been 
renumbered  to  be  consistent  with  the 
renumbering  of  Subparts  A  and  B  in  this 
proposal.  No  substantive  changes  have 
been  made  at  this  time.  Proposed 
changes  to  this  Subpart  were  published 
in  1996  (61  FR  7436,  February  28, 1996), 
and  the  comments  received  on  these 
changes  are  still  under  consideration. 


Regulatory  FkgdlHlity  Act  Analyaia 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Board  certifies  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
amendments  simplify  some  of  the 
procedures  regarding  release  of 
information  and  require  disclosure  of 
information  in  certain  instances  in 
accordance  with  law.  The  requirements 
to  disclose  apply  to  the  Board,  therefore 
they  should  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act  Analysis 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Board 
reviewed  the  rule  under  the  authority 
delegated  to  the  Board  by  the  Office  of 
Management  and  Budget  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  an  organization  is  not  required  to 
respond  to.  this  information  collection 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  is  7100-0281. 

The  collection  of  information 
requirements  in  this  regulation  are 
found  in  12  CFR  261.12,  261.13.  261.16. 
and  261.17.  (The  hour  burden  for 
requests  for  confidential  treatment  made 
under  261.15  are  included  in  the  hour 
bxirden  associated  with  the  information 
collections  for  which  the  respondent 
desires  confidential  treatment.)  The 
information  will  be  used  to  fulfill 
requests  for  information  made  under  the 
Freedom  of  Information  Act,  or  to 
determine  the  appropriateness  of 
fulfilling  such  requests.  The 
respondents  may  include  small  entities. 
This  information  is  required  to  obtain  a 
benefit  (5  U.S.C.  552).  Generally, 
requests  made  under  12  CFR  261.12. 
261.13.  261.16.  and  12  CFR  261.17  are 
not  exempt  from  disclosiue  under  the 
Freedom  of  Information  Act. 

The  annual  hour  burden  estimates  are 
presented  in  the  following  table.  There 
is  estimated  to  be  no  annual  cost  Imrden 
over  the  annual  hour  burden,  and  no 
associated  capital  or  start  up  cost.  One 
comment  specifically  addr^ing  the 
burden  estimates  was  received  from  a 
federal  credit  union,  stating  that  the 
burden  estimates  seemed  accurate.     . 


or  iu  staff  from  givii^  notice  to  stibmitten  in  other 
ntuations  where,  for  example,  documents  obtained 
pursuant  to  a  confidentiality  commitment  are 
subpoenaed  in  civil  litigation.  The  Board  exorcises 


its  discretion  in  such  cases  consistent  with 
applicable  law.  The  Board  does  not  diaclosa  its 
receipt  of  federal  grand  jury  subpoenas,  however, 
except  in  accordance  with  law  following 


consuhatioa  with  appropriate  law  enforcement 
authoritlea. 
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Estimated 
annual  fre- 
quency 


Estimated  re- 
sponse time 
(houfs) 


Estimatecl 
annual  bur- 
den hours 


Initial  request  (261.12  (b)  and  (c)  and  261.13(c)) 

LimMs  on  an  eariier  request  that  inckxled  a  request  (or  expedited  processing  that  has  been 

(261.13(b)(2)) ., 

Appeal  of  denial  of  request  (261.13(i))  . .._.•„, 

Writlen  objections  by  sutxnitter  to  release  of  data  (261.16(e))  .r. .T... 

Request  to  waive  or  reduce  fees  (261.17(f)) ., ..„ , 


4.900 

100 
30 
30 

100 


Total 


2 
2 


2.450 

SO 
60 
00 
50 


2.670 


The  Federal  Reserve  has  a  continuing 
interest  in  the  public's  opinions  of  its 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
may  be  sent  to:  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington.  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0281),  Washington.  DC  20503. 

List  of  Subjects  in  12  CFR  Part  261  ' 

Confidential  business  information, 
Federal  Reserve  System,  Freedom  of 
Information,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  261  as  follows: 

PART  261— RULES  REGARDING 
AVAILABILITY  OF  INFORMATION 

1.  The  authority  citation  for  part  261 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552;  12  U.S.C  248(1) 
and  (k),  321  et  seq..  611  et  seq.,  1442, 
1817(a)(2)(A),  1817(a)(8).  1818(u)  and  (v), 
1821(o),  1821(t),  1830, 1844, 1951  et  seq., 
2601,  2801  et  seq.,  2901  et  seq.,  3101  et  seq., 
3401  et  seq.;  15  U.S.C.  77uu(b),  78q(c)(3);  29 
U.S.C.  1204;  31  U.S.C.  5301  et  seq.;  42  U.S.C. 
3601:  44  U.S.C  3510. 

Subpart  D^Ramoved] 

2.  Subpart  D,  consisting  of  §§  261.15 
through  261.17.  is  removed. 

ff  261.11-201.14    [Ractosignated  as 
ff  261 .20-201.231 

3.  Sections  261.11  through  261.14  in 
Subpart  C  are  redesignated  as  §§  261.20 
through  261.23.  respectively,  in  Subpart 

a 

4.  Subparts  A  and  B  are  revised  to 
read  as  follows: 

8ut)part  A— Qaneral  Provisions 

Sec. 

261.1  Authority,  purpose,  and  scope. 

261.2  Definitioiu. 

261.3  Custodian  of  records;  certificatioii: 
service;  alternative  authority. 


Sulipart  B— PubHahad  Infonnatlon  and 
nacords  Avallabie  to  PubUe;  Procadursa  for 
Requests 

261.10  Published  informatioa 

261.11  Records  available  for  public 
Inspection  and  copying. 

261.12  Records  available  to  public  upon 
request 

261.13  Pnx^sslng  requests. 

261.14  Exemptions  from  disclosiue. 

261.15  Request  for  confidential  treatment 

261.16  Request  for  access  to  confidential 
commercial  or  financial  infaimation. 

261.17  Fee  schedules ;  waiver  of  fees. 

Subpart  A— Ganaral  Provisions 

§801.1    AuttMNlty,  purpoaa,  and  scope. 

(a)  Authority.  (1)  This  part  is  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  (the  Board)  ptirsuant  to 
the  Freedom  of  Information  Act,  5 
U.S.C.  552;  Sections  9, 11,  and  25A  of 
the  Federal  Reserve  Act.  12  U.S.C.  248(1) 
and  (k).  321  et  seq..  (including  326),  611 
.  et  seq.-.  Section  22  of  the  Federal  Home 
Loan  Bank  Act,  12  U.S.C  1442;  the 
Federal  Deposit  Insurance  Act,  12 
U.S.C.  1817(a)(2)(A),  1817(a)(8),  1818(u) 
and  (v),  1821(o);  section  5  6f  the  Bank 
Holding  Company  Act,  12  U.S.C.  1844; 
the  Bank  Secrecy  Act,  12  U.S.C.  1951  et 
seq.,  and  Chapter  53  of  Title  31;  the 
Home  Mortgage  Disclosure  Act,  12 
U.S.C.  2801  et  seq.;  the  Community 
Reinvestment  Act,  12  U.S.C.  2901  et 
seq.;  the  International  Banking  Act.  12 
U.S.C.  3101  et  seq.;  the  Right  to 
Financial  Privacy  Act.  12  U.S.C.  3401  et 
seq.;  the  Securities  and  Exchange  Act, 
15  U.S.C.  77uuu(b),  78q(c)(3);  the 
Employee  Retirement  Income  Security 
Act,  29  U.S.C.  1204;  the  Money 
Laundering  Suppression  Act,  31  U.S.C. 
5301,  the  Fair  Housing  Act,  42  U.S.C. 
3601;  the  Paperwork  Reduction  Act,  44 
U.S.C.  3510;  and  any  other  applicable 
law  that  establishes  a  basis  for  the 
exercise  of  governmental  authority  by 
the  Board. 

(2)  This  part  establishes  mechanisms 
for  carrying  out  the  Board's  statutory 
responsibilities  imder  statutes  in 
paragraph  (a)(1)  of  this  section  to  the 
extent  those  responsibilities  require  the 
disclosure,  production,  or  withholding 
of  information.  In  this  r^ard,  the  Board 


has  determined  that  the  Board,  or  its 
delegees,  may  disclose  exempt 
information  of  the  Board,  in  accordance 
with  the  procedures  set  forth  in  this 
part,  whenever  it  is  necessary  or 
appropriate  to  do  so  in  the  exercise  of 
any  of  the  Board's  supervisory  or 
regulatory  authorities,  including  but  not 
limited  to,  authority  granted  to  the 
Board  in  the  Federal  Reserve  Act,  12 
U.S.(1  221  et  seq:,  the  Bank  Holding 
Company  Act,  12  U.S.C  1841  et  seq., 
and  the  hitemational  Banking  Act,  12 
U.S.C.  3101  et  seq.  The  Board  has 
deternined  that  all  such  disclosures, 
made  in  accordance  with  the  ndes  and 
procedures  specified  in  this  p>art,  are 
authorized  by  law. 

(3)  The  Board  has  also  determined 
that  it  is  authorized  by  law  to  disclose 
information  to  a  law  enforcement  or 
other  federal  or  state  govenunent  agency 
that  has  the  authority  to  request  and 
receive  such  information  in  carrying  out 
its  own  statutory  responsibilities,  or  in 
response  to  a  v^id  order  of  a  court  of 
competent  jurisdiction  or  of  a  duly 
constituted  administrative  tribunaL 

(b)  Purpose.  This  part  sets  forth  the 
categories  of  information  made  available 
to  the  public,  the  procedures  for 
obtaining  documents  and  records,  the 
procedures  for  limited  release  of  exempt 
and  confidential  supervisory 
information,  and  the  procedures  for 
protecting  confidential  business 
information. 

(c)  Scope.  (1)  This  subpart  A  contains 
general  provisions  and  definitions  of 
terms  used  in  this  part. 

(2)  Subpart  B  of  this  part  implements 
the  Freedom  of  Information  Act  (FOIA) 
(5  U.S.C.  552). 

(3)  Subpart  C  of  this  part  sets  forth: 
(i)  The  kinds  of  exempt  information 

made  available  to  supervised 
institutions,  supervisory  agencies,  law 
enforcement  agencies,  and  others  in 
certain  circumstances; 
(ii)  The  procedures  for  disclosure;  and 
(iii)  The  procedures  with  respect  to 
subpoenas,  orders  compelling 
production,  and  other  process. 

1261.2    DaflnMona. 
For  purposes  of  this  part 
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(a)  Board's  official  files  means  the 
Board's  central  records. 

(b)  Commercial  use  request  nfen  to  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  farthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
nuide. 

(c)(1)  Confidential  supervisory 
infonnation  means: 

(i)  Exempt  information  consisting  of 
reports  of  examination,  inspection  and 
visitation,  confidential  operating  and 
condition  reports,  and  any  information 
derived  from,  related  to,  or  contained  in 
such  reports; 

(ii)  Imbrmation  gathered  b^  the  Board 
in  the  course  of  any  investigation, 
suspicious  activity  report,  cease-and- 
desist  orders,  civil  money  penalty 
enforcement  orders,  suspension, 
removal  or  prohibition  orders,  or  other 
orders  or  actions  under  the  Financial 
Institutions  Supervisory  Act  of  1966, 
Pub.L.  89-695,  80  Stal.  1028  (codified  as 
amended  in  scattered  sections  of  12 
U.S.C),  the  Bank  Holding  Company  Act 
of  1956. 12  U.S.C  1841  et  seq.,the 
Federal  Reserve  Act,  12  U.S.C.  221  et 
seq.,  the  International  Banking  Act  of 
1978,  Pab.L  95-369.  92  SUt  607 
(codified  as  amended  in  scattered 
sections  of  12  U.&C),  and  the 
International  Lending  Supervision  Act 
of  1983, 12  U.S.C.  3901  et  seq.;  except— 

(A)  Such  final  orders,  amendments,  or 
modifications  of  final  orders,  or  other 
actions  or  documents  that  are 
specifically  required  to  be  published  or 
oaade  available  to  the  public  pursuant  to 
12  U.S.C  1818(u).  or  other  applicable 
law,  including  the  record  of  litigated 
proceedings;  and 

(B)  The  public  section  of  Community 
Reinvestmeot  Act  examination  reports, 
pursuant  to  12  U.S.C.  2906(b);  and 

(iii)  Any  docxmients  prepared  by,  on 
behalf  of,  or  for  the  use  of  the  Board,  a 
Federal  Reserve  Bank,  a  federal  or  state 
financial  institutions  supervisory 
agency,  or  a  bank  or  bank  holding 
company  or  other  supervised  finwcial 
institution. 

(2)  Confidential  supervisory 
information  does  not  include 
docimients  prepared  by  a  supervised 
financial  institution  for  its  own  business 
purposes  and  that  are  in  its  possession. 

(d)  Direct  costs  mean  those 
expenditures  that  the  Board  actually 
incurs  in  searching  for,  reviewing,  and 
dupUcating  docxmients  in  response  to  a 
reaiiest  made  imder  §  261.12. 

(e)  Duplication  refers  to  the  process  of 
making  a  copy  of  a  dociunent  in 
response  to  a  request  for  disclosure  of 
records  or  for  inspection  of  original 
records  that  contain  exempt  material  or 


that  otherwise  cannot  be  inspected 
directly.  Among  others,  such  copies 
may  take  the  form  of  paper,  microform, 
audiovisual  materials,  or  machine- 
readable  docxmientation  (e.g.,  magnetic 
tape  or  disk). 

(f)  Educational  institution  refers  to  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  or  an 
institution  of  undergraduate  higher 
education,  graduate  higher  education, 
profassional  education,  or  an  institution 
of  vocational  education,  which  operates 
a  pronam  of  scholarly  research. 

(g)  Exempt  information  means 
information  that  is  exempt  from 
disclosure  under  §  261.14. 

(h)  Noncommeraal  scientific 
institution  rnfen  to  an  institution  that  is 
not  operated  on  a  "commercial"  basis 
(as  that  term  is  used  in  this  section)  and 
that  is  operated  solely  for  the  purpose 
of  conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 
(i)(l)  Records  of  the  Board  include: 
(i)  In  writtMt  form,  or  in  nonwritten 
or  machine-readable  form;  all 
infiormation  coming  into  the  possession 
and  undw  the  control  of  the  Board,  any 
Board  monber.  any  Federal  Reserve 
Bank,  or  any  officer,  employee,  or  agent 
of  the  Board  or  of  any  Federal  Reserve 
Bank,  in  the  performance  of  functions 
h»  or  on  behalf  of  the  Board  that 
constitute  part  of  the  Board's  official 
files;  or 

(ii)  That  are  maintained  for 
administrative  reasons  in  the  regular 
course  of  business  in  official  files  in  any 
division  or  office  of  the  Board  or  any 
Federal  Reserve  Bank  in  connection 
with  the  transaction  of  any  official 
business. 

(2)  Records  of  the  Board  does  not 
include  personal  files  of  Board  members 
and  employees;  tangible  exhibits, 
formulas,  designs,  or  other  items  of 
valuable  intellectual  property;  extra 
copies  of  documents  and  library  and 
museum  materials  kept  solely  for 
reference  or  exhibition  purposes; 
unaltered  publications  otherwise 
available  to  the  public  in  Boeid 
publications,  libraries,  or  established 
distribution  systems. 

(j)  Report  of  examination  means  the 
report  prepared  by  the  Board,  or  other 
federal  or  state  financial  institution 
supervisory  agency,  concerning  the 
examination  of  a  financial  institution, 
and  includes  reports  of  inspection  and 
reports  of  examination  of  U.S.  branches 
or  agencies  of  foreign  banks  and 
representative  offices  of  foreign 
organizations,  and  other  institutions 
examined  by  the  Federal  Reserve 
System. 


(k)  Report  of  inspection  means  the 
report  prepared  by  the  Board  concerning 
its  inspection  of  a  bank  holding 
company  and  its  bank  and  nonbank 
subsidiaries. 

(1)  Representative  of  the  news  media 
refen  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public. 

(1)  The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public. 

(2)  Examples  of  news  media  entities 
include,  but  are  not  limited  to, 
trievision  or  radio  stations  broadcasting 
to  the  public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
when  they  can  qualify  as  disseminatora 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public. 

(3)  "Freelance"  journalists  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
they  are  not  actually  employed  by  it 

(m)(l)  Review  refm  to  the  process  of 
examining  documents,  located  in 
response  to  a  request  for  access,  to 
determine  whether  any  portion  of  a 
document  is  exempt  information.  It 
includes  doing  all  that  is  necessary  to 
excise  the  documents  and  otherwise  to 
prepare  them  for  release. 

(2)  Review  does  not  include  time 
spent  resolving  general  legal  or  policy 
issues  regarding  the  application  of 
exemptions. 

(n)(l)  Search  means  a  reasonable 
search,  by  manual  or  automated  means, 
of  the  Board's  official  files  and  any  other 
files  containing  Board  records  as  seem 
reasonably  likely  in  the  particular 
circxunstances  to  contain  information  of 
the  kind  requested.  For  purposes  of 
computing  fees  under  §  261.17,  search 
time  includes  all  time  spent  looking  for 
material  that  is  respooosive  to  a  request, 
including  line-by-line  identification  of 
material  within  documents.  Such 
activity  is  distinct  from  "review"  of 
material  to  determine  whether  the 
material  is  exempt  from  disclosure. 

(2)  Search  does  not  mean  or  include 
research,  creation  of  any  document,  or 
extensive  modification  of  an  existing 
program  or  system  that  would 
significanUy  interfere  with  the  operation 
of  the  Board's  automated  information 
systems. 

(o)  Supervised  financial  institution 
includes  a  bank,  bank  holding  company 
(including  subsidiaries),  U.S.  branch  or 
agency  of  a  foreign  bank,  or  any  other 
institution  that  is  supervised  by  the 
Board. 
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}  261 .3    Custodian  of  racords;  certiflcalion; 
servloe;  altemative  authority. 

(a)  Custodian  of  records.  The 
Secretary  of  the  Board  (Secretary)  is  the 
official  custodian  of  all  Board  records, 
including  records  that  are  in  the 
possession  or  control  of  the  Board,  any 
Federal  Reserve  Bank,  or  any  Board  or 
Reserve  Bank  employee. 

(b)  Certification  of  record.  The 
Secretary  may  certify  the  authenticify  of 
any  Board  record,  or  any  copy  of  such 
record,  for  any  purpose,  and  for  or 
before  any  duly  constituted  federal  or 
state  court,  tribunal,  or  agency. 

(c)  Service  of  subpoenas  or  other 
process.  Subpoenas  or  other  judicial  or 
administrative  process,  demanding 
access  to  any  Board  records  or  making 
any  claim  against  the  Board,  shall  be 
addressed  to  and  served  upon  the 
Secretary  of  the  Board  at  the  Board's 
office  at  20th  and  C  Streets,  N.W., 
Washington,  D.C.  20551.  Neither  the 
Board  nor  the  Secretary  are  agents  for 
service  of  process  on  behalf  of  any 
employee  in  respect  of  purely  private 
legal  disputes,  except  as  specifically 
provided  by  law. 

(d)  Altemative  authority.  Any  action 
or  determination  required  or  permitted 
by  this  part  to  be  done  by  the  Secretary, 
the  General  Counsel,  or  the  Director  of 
any  Division  may  be  done  by  any 
employee  who  has  been  duly  designated 
for  this  purpose  by  the  Secretary, 
General  Counsel,  or  the  appropriate 
Director. 

Subpart  B— Published  Infonnation  and 
Racords  Available  to  Public; 
Procedures  for  Requests 

f  261.10    Published  Information. 

(a)  Federal  Register.  The  Board 
publishes  in  the  Federal  Register  for  the 

guidance  of  the  public: 

(1)  Descriptions  of  the  Board's  central 
and  field  organization; 

(2)  Statements  of  the  general  course 
and  method  by  which  the  Board's 
functions  are  channeled  and 
determined,  including  the  nature  and 
requirements  of  procedures; 

(3)  Rides  of  procedure,  descriptions  of 
forms  available  and  the  place  where 
they  may  be  obtained,  and  instructions 
on  the  scope  and  contents  of  all  papers, 
reports,  and  examinations; 

(4)  Substantive  rules,  interpretations 
of  general  applicabilify.  and  statements 
of  general  policy; 

(5)  Every  amendment,  revision,  or 
repeal  of  the  foregoing  in  paragraphs 
(a)(1)  through  (a)(4)  of  this  section; 

(6)  Notices  of  proposed  rulemaking; 

(7)  Notices  of  applications  received 
under  the  Bank  Holding  Company  Act 
of  1956  (12  U.S.C.  1841  et  seq.)  and  the 


Change  in  Bank  Control  Act  (12  U.S.C 
1817);     . 

(8)  Notices  of  all  Board  meetings, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b); 

(9)  Notices  identifying  the  Board's 
systems  of  records,  pursuant  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a);  and 

(10)  Notices  of  agency  data  collection 
forms  being  reviewed  under  the 
Paperwork  Reduction  Act  (5  U.S.C  3501 
et  seq.). 

(b)  Board's  Reports  to  Congress.  The 
Board's  annual  report  to  Congress 
pursuant  to  the  Federal  Reserve  Act  (12 
U.S.C.  247),  which  is  made  public  upon 
its  submission  to  Congress,  contains  a 
full  account  of  the  Board's  operations 
during  the  year,  the  policy  actions  by 
the  Federal  Open  Market  Committee,  an 
economic  review  of  the  year,  and 
legislative  recommendations  to 
Congress.  The  Board  also  makes 
periodic  reports  to  Congress  imder 
certain  statutes,  includkig  but  not 
limited  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552);  the  Government  in 
the  Sunshine  Act  (5  U.S.C.  5521^);  the 
Full  Employment  and  Balanced  Growth 
Act  of  1978  (12  U.S.C.  225a);  and  the 
Privacy  Act  (5  U.S.C.  552a). 

(c)  Federal  Reserve  Bulletin.  This 
publication  is  issued  monthly  and 
contains  economic  and  statistical 
information,  articles  relating  to  the 
economy  or  Board  activities,  and 
descriptions  of  recent  actions  by  the 
Board. 

(d)  Other  published  information. 
Among  other  things,  the  Board 
publishes  the  following  information: 

(1)  Weekly  publications.  The  Board 
issues  the  fbllowing  publications 
weekly: 

(i)  A  statement  showing  the  condition 
of  each  Federal  Reserve  Bank  and  a 
consolidated  statement  of  the  condition 
of  all  Federal  Reserve  Banks,  pursuant 
to  12  U.S.C.  248(a); 

(ii)  An  index  of  applications  received 
and  the  actions  taken  on  the 
applications,  as  well  as  other  mattera 
issued,  adopted,  or  promidgated  by  the 
Board:  and  ' 

(iii)  A  statement  showing  changes  in 
the  structure  of  the  banking  industry 
resulting  from  mergers  and  the 
establishment  of  branches. 

(2)  Press  releases.  The  Board 
fr^uentiy  issues  statements  to  the  press 
and  public  regarding  monetary  and 
credit  actions,  regulatory  actions, 
actions  taken  on  certain  types  of 
applications,  and-other  matten. 

(3)  Call  Report  and  other  data.  Certain 
data  from  Reports  of  Condition  and 
Income  submitted  to  the  Board  are 
available  through  the  National 
Technical  Information  Service  and  may 


be  obtained  by  the  procedure  described 
in  §  261.11(c)(2). 

(4)  Federal  Reserve  Regulatory 
Service.  This  is  a  multivolume  looseleaf 
service  published  by  the  Board, 
containing  statutes,  regulations, 
interpretations,  rulings,  staff  opinions, 
and  procedural  rules  under  which  the 
Board  operates.  Portions  of  the  service 
are  also  published  as  separate  looseleaf 
handbooks  relating  to  consumer  and 
community  afiiairs,  monetary  policy  and 
reserve  requirements,  payments 
systems,  and  securities  credit 
transactions.  The  service  and  each 
handbook  contain  subject  and  citation 
indexes,  are  updated  monthly,  and  may 
be  subscribed  to  on  a  yearly  basis. 

(e)  Index  to  Board  actions.  The 
Board's  Freedom  of  Information  Office 
maintains  an  index  to  Board  actions, 
which  is  updated  weekly  and  provides 
identifying  information  about  any 
matters  issued,  adopted,  and 
promulgated  by  the  Board  since  July  4. 
1967.  Copies  of  the  index  may  be 
obtained  upon  request  to  the  Freedom  of 
Information  Office  subject  to  the  current 
schedule  of  fees  in  §  261.17. 

(f)  (Staining  Board  publications.  The 
Publications  Services  Section  maintains 
a  list  of  Board  publications  that  are 
available  to  the  public.  In  addition,  a 
partial  list  of  publications  is  published 
in  the  Federal  Reserve  Bulletin.  All 
publications  issued  by  the  Board, 
including  available  back  issues,  may  be 
obtained  from  Publications  Services, 
Board  of  Govemora  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C  20551  (pedestrian 
entrance  is  on  C  Street,  N.W.). 
Subscription  or  other  charges  may  apply 
to  some  publications. 

§261.11    Reoords  available  for  public 
Inspection  and  oopylnQ. 

(a)  Types  of  records  made  available. 
Unless  diey  were  published  promptly 
and  made  available  for  sale  or  without 
charge,  the  following  records  shall  be 
made  available  for  inspection  and 
copjring  at  the  Freedom  of  Information 
Office: 

(1)  Final  opinions,  including 
concurring  and  dissenting  opinions,  as 
well  as  final  orders  and  written 
agreements,  made  in  the  adjudication  of 
cases; 

(2)  Statements  of  policy  and 
interpretations  adopted  by  the  Board 
that  are  not  published  in  the  Federal 


KMister; 

(3)Adn 


[3)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  the 
public; 

(4)  Copies  of  all  records  released  to 
any  person  under  §  261.12  that,  because 
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of  the  nature  of  their  sub)ect  matter,  the 
Board  has  determiQed  are  likely  to  be 
requested  again; 

(5)  A  general  index  of  the  records 
referred  to  in  paragraph  (a)(4)  of  this 
section:  and 

(6)  The  public  section  of  Community 
Reinvestment  Act  examination  reports. 

(b)  Reading  room  procedures.  (1) 
Information  available  under  this  section 
is  available  for  inspection  and  copying, 
from  9:00  a.m.  to  5:00  p.m.  weekdays, 
at  the  Freedom  of  Information  Office  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  DX:.  20551  (the  pedestrian 
entrance  is  on  C  Street.  N.W.). 

(2)  The  Board  may  determine  that 
certain  classes  of  publicly  available 
filings  shall  be  made  available  for 
ins{>ection  and  copying  only  at  the 
Federal  Reserve  Bank  where  those 
records  are  filed. 

(c)  Electronic  records.  (1)  Except  as  sat 
forth  in  paragraph  (c)(2)  of  this  section, 
information  available  under  this  section 
that  was  created  by  the  Board  on  or  after 
NovembOT  1. 1996.  shall  also  be 
available  on  the  Board's  internet  site 
(which  can  be  found  at  http:// 
www.bog.frb.fBd.us). 

(2)  NTIS.  The  pubUcly  available 
paTti(»ia  of  Reports  of  Condition  and 
Income  of  individual  banks  and  certain 
other  data  files  produced  by  the  Board 
are  distributed  by  the  National 
Technical  Information  Service.  Requests 
for  these  public  reports  should  be 
addressed  to:  Sales  Office,  National 
Technical  Information  Service.  U.S. 
Department  of  Commerce.  5285  Port 
Royal  Road.  Springfield.  Virginia  22161. 
(703) 487-4650. 

(3)  Privacy  protection.  The  Board  may 
delete  identifying  details  from  any 
record  to  prevmt  a  clearly  unwarranted 
invasion  of  personal  privacy. 


faS1.12 


(a)  Types  of  records  made  available. 
All  records  of  the  Board  that  are  not 
available  undw  §§  261.10  and  261.11 
shall  be  made  available  upon  request, 
pursuant  to  the  procedures  and 
exceptions  in  this  Subpart  B. 

(b)  Procedures  for  requesting  records. 
(1)  A  request  fw  identifiable  records 
shall  reasonably  describe  the  records  in 
a  way  that  enables  the  Board's  staff  to 
identify  and  produce  the  records  with 
reasonable  effort  and  writhout  unduly 
burdening  or  significantly  interfering 
with  any  of  the  Board's  operations. 

(2)  The  request  shall  be  submitted  in 
writing  to  the  Freedom  of  Information 
Office,  Board  of  Governors  of  the 
Federal  Resove  System.  20th  ft  C  Street. 


N.W..  Washington.  D.C  20551;  or  sent 
by  fecsimile  to  the  Freedom  of 
Information  Office.  (202)  872-7562  or 
7565.  The  request  shall  be  clearly 
marked  FREEDOM  OF  INFORMATION 
ACT  REQUEST. 

(3)  A  request  may  not  be  combined 
with  any  other  request  to  the  Board 
except  for  a  request  under  12  CFR 
261a.3(a)  (Rules  Regarding  Access  to 
and  Review  of  Personal  Information 
under  the  Privacy  Act  of  1974)  and  a 
request  made  under  §  261.23(b)(l)(ii). 

(c)  Contents  of  request.  The  request 
shall  contain  the  following  information: 

(1)  The  name  and  addrras  of  the 
requester,  and  the  telephone  number  at 
which  the  requester  can  be  reached 
during  normal  business  hours; 

(2)  Whether  the  requested  information 
is  intended  for  commercial  use,  and 
whether  the  requester  is  an  educational 
or  noncommercial  scientific  institution, 
or  news  media  representative; 

(3)  A  statement  agreeing  to  pay  the 
applicable  fees,  or  a  statement 
identifying  any  desired  fee  limitation,  or 
a  request  for  a  waiver  or  reduction  of 
fees  that  satisfies  S  261.17(h):  and 

(4)  If  the  request  is  being  made  in 
connection  with  on-going  litigation,  a 
statement  indicating  whether  the 
requester  will  seek  discretionary  release 
of  exempt  information  from  the  General 
Counsel  upon  denial  of  the  request  by 
the  Secretary.  A  requester  who  intends 
to  make  such  a  request  to  the  General 
Counsel  may  also  address  the  fisctors  set 
forth  in  §  261.23(b). 

(d)  Defective  requests.  The  Board  need 
not  accept  or  process  a  request  that  does 
not  reasonably  describe  this  records 
requested  or  that  does  not  otherwise 
comply  with  the  requirements  of  this 
section.  The  Board  may  return  a 
defective  request,  specifying  the 
deficiency.  The  requester  may  submit  a 
conected  request,  which  will  be  treated 
as  a  new  request. 

(e)  Oral  requests.  The  Freedom  of 
Information  Office  may  honor  an  oral 
request  for  records,  but  if  the  requester 
is  dissatisfied  with  the  Board's  response 
and  wishes  to  seek  review,  the  requester 
must  submit  a  written  request,  which 
shall  be  treated  as  an  initial  request 


fan.13 

(a)  Receipt  of  requests.  Upon  receipt 
of  any  request  that  satisfies  §  261.12(b). 
the  Freedom  of  Information  Office  shall 
assign  the  request  to  the  appropriate 
processing  schedule,  pursuant  to 
paragraph  (b)  of  this  section.  The  date 
of  receipt  for  any  request,  including  one 
that  is  addressed  inconectfy  cw  that  is 
referred  to  the  Board  by  another  agency 
or  by  a  Federal  Reserve  Bank,  is  t^  date 


the  Freedom  of  Information  Office 
actually  receives  the  request 

(b)  Multitrack  processing.  (1)  The 
Board  provides  different  levels  of 
processing  for  categories  of  requests 
under  this  section.  Requests  for  records 
that  are  readily  identifiable  by  the 
Freedom  of  Information  Office  and  that 
have  already  been  cleared  for  puolic 
release  may  qualify  for  fast-track 
processing.  All  other  requests  shall  be 
handled  under  normal  processing 
procedures,  unless  expedited  processing 
has  been  granted  pursuant  to  paragraph 
(c)(2)  of  this  section. 

(2)  The  Freedom  of  Information  Office 
will  make  the  determination  whether  a 
request  qualifies  for  fast-track 
processing.  A  requester  may  contact  the 
Freedom  of  Information  Office  to  leam 
whether  a  particular  request  has  been 
assigned  to  fest-track  processing.  If  the 
request  has  not  qualified  for  fast-track 
processing,  the  requester  will  be  given 
an  opportunity  to  limit  the  request  in 
order  to  qualify  for  fest-track  processing. 
Limitations  of  requests  most  be  in 
writing. 

(c)  Expedited  processing.  When  a  " 
person  requesting  expedited  access  to 
records  has  demonstrated  a  compelling 
need  for  the  records,  or  when  the  Board 
has  determined  to  expedite  the 
response,  the  Board  shall  process  the 
request  as  soon  as  practicable. 

ll)  To  demonstrate  a  compelling  need 
for  expedited  processing,  the  requester 
shall  provide  a  certified  statement,  a 
sample  of  which  may  be  obtained  from 
the  Freedom  of  Information  Office.  The 
statement,  which  must  be  certified  to  be 
true  and  correct  to  the  best  of  the 
requester's  knowledge  and  belief,  shall 
demonstrate  that: 

(i)  The  failure  to  obtain  the  records  on 
an  expedited  basis  could  reasonably  be 
expected  to  pose  an  inuninent  threat  to 
the  life  or  physical  safety  of  an 
individual:  or 

(ii)  The  requester  is  a  representative  of 
the  news  media,  as  defined  in  §  261.2. 
and  there  is  urgency  to  inform  the 
public  concerning  actual  or  alleged 
Board  activity. 

(2)  In  response  to  a  request  for 
expedited  processing,  the  Secretary 
shidl  notify  a  requester  of  the 
determination  within  ten  calendar  days 
of  receipt  of  the  request.  If  the  Secretary 
denies  a  request  for  expedited 
processing,  the  requester  may  file  an 
appeal  pursuant  to  the  procedures  set 
forth  in  paragraph  (i)  of  this  section,  and 
the  Board  shall  respond  to  the  appeal 
within  ten  working  days  after  the  appeal 
was  received  by  the  Board. 

(d)  Priority  of  responses.  The 
Secretary  will  assign  responsible  staff  to 
process  particular  requests.  The 
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Freedom  of  Information  Office  will 
normally  process  requests  in  the  order 
they  are  received  in  the  separate 
processing  tracks,  except  when 
expedited  processing  is  granted. 
However,  in  the  Secretary's  discretion, 
or  upon  a  court  order  in  a  matter  to 
which  the  Board  is  a  party,  a  particular 
reouest  may  be  processed  out  of  turn. 

(e)  Time  limits.  The  time  for  response 
to  requests  shall  be  20  woridng  days, 
except 

(1)  In  the  case  of  expedited  treatment 
under  paragraph  (c)  of  this  section; 

(2)  Where  the  running  of  such  time  is 
suspended  for  payment  of  fees  purstiant 
to  §  261.17(b)(2): 

(3)  In  unusual  circumstances,  as 
defined  in  5  U.S.C  552(a)(6)(B).  In  such 
circumstances,  the  time  limit  may  be 
extended  for  a  period  of  time  not  to 
exceed: 

(i)  10  working  days  as  provided  by 
written  notice  to  the  requester,  setting 
forth  the  reasons  for  the  extension  and 
the  date  on  which  a  determination  is 
expected  to  be  dispatched;  or 

(ii)  Such  alternative  time  period  as 
mutually  agreed  to  by  the  Freedom  of 
Information  Office  and  the  requester 
when  the  Freedom  of  Information  Office 
notifies  the  requester  that  the  request 
cannot  be  prooassed  in  the  specified 
time  limit 

(f)  Response  to  request.  In  response  to 
a  request  that  satisfies  §  261.12(b).  an 
appropriate  search  shall  be  conducted  of 
records  of  the  Board  in  existence  on  the 
date  of  receipt  of  the  request,  and  a 
review  made  of  any  responsive 
information  located.  The  Secretary  shall 
notify  the  requester  ot 

(1)  The  Board's  determination  of  the 
reouest 

(2)  The  reasons  for  the  determination; 

(3)  The  amount  of  inftonnation    > 
withheld: 

(4)  The  right  of  the  requester  to  appeal 
to  the  Board  any  denial  or  partial  denial, 
as  specified  in  paragraph  (i)  of  this 
section;  and 

(5)  In  the  case  of  a  denial  of  a  request, 
the  name  and  title  or  position  of  the 
person  responsible  for  the  denial. 

(g)  Referral  to  another  agency.  To  the 
extent  a  request  covors  documents  that 
were  creatcKi  by.  obtained  from,  or 
classified  by  another  agency,  the  Board 
may  refer  the  request  to  that  agency  for 
a  response  and  inform  the  requester 
promptly  of  the  referral. 

(h)  Providing  responsive  records.  (1) 
Copies  of  requested  records  shall  be  sent 
to  the  requester  by  regular  U.S.  mail  to 
the  address  indicated  in  the  request 
unless  the  requester  elects  to  take 
delivery  of  thejlociunents  at  the 
Freedom  of  Information  Office  or  makes 
other  acceptable  arrangements,  or  the 


Board  deems  it  appro|»iate  to  send  the 
documents  by  another  means. 

(2)  The  Board  shall  provide  a  copy  of 
the  record  in  any  form  or  format 
requested  if  the  record  Ts  readily 
reproducible  by  the  Board  in  that  form 
or  format,  but  Uie  Board  need  not 
provide  more  than  one  copy  of  any 
record  to  a  requester. 

(i)  Appeal  of  denial  of  request.  Any 
person  denied  access  to  Board  records 
requested  under  §  261.12  may  file  ■ 
written  appeal  with  the  Board,  as 
follows: 

(1)  The  appeal  shall  prominently 
display  the  phrase  FREEDOM  OF 
INFORMATION  ACT  APPEAL  on  the 
first  page,  and  shall  be  addressed  to  the 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Fedwal  Reserve 
System.  20th  ft  C  Street  N.W.. 
Washington,  D.C.  20551;  or  smt  by 
fecsimile  to  the  Freedom  of  Information 
Office,  (202)  872-7562  or  7565. 

(2)  An  initial  request  for  records  may 
not  be  combined  in  the  same  letter  with 
an  appeal. 

(3)  The  appeal  shall  be  filed  within  10 
working  days  of  the  date  on  which  the 
denial  was  issued,  or  the  date  on  which 
dociunents  in  partial  response  to  the 
request  were  transmitted  to  the 
requester,  whichever  is  later.  The  Board 
may  consider  an  untimely  appeal  i£ 

(i)  It  is  accompanied  by  a  written 
request  for  leave  to  file  an  untimely 
appeal;  and 

(ii)  The  Board  determines,  in  its 
discretion  and  for  good  and  substantial 
cause  shown,  that  the  appeal  should  be 
considered. 

(4)  The  Board  shall  make  a 
determination  regarding  any  appeal 
within  20  working  days  of  actual  receipt 
of  the  appeal  by  the  Freedom  of 
Information  Office,  and  the 
determination  letter  shall  notify  the 
appealing  party  of  the  right  to  seek 
judicial  review. 

(5)  The  Secretary  may  reconsider  a 
denial  being  appealed  ii  intervening 
circumstances  or  additional  facts  not 
known  at  the  time  of  the  denial  come  to 
the  attention  of  the  Secretary  whife  an 
appeal  is  pending. 

92B1.t4    Emnptions  froni  dteckMura. 

(a)  Types  of  records  exempt  from 
disclosure.  Pursuant  to  5  U.S.C.  552(b). 
the  following  records  of  the  Board  are 
exempt  bean  discloeuie  under  this  part: 

(1)  Natiorml  defense.  Any  information 
that  is  specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and  is 
in  feet  (nroperty  classified  pursuant  to 
the  Executive  Order. 


(2)  Internal  personnel  rules  and 
practices.  Any  information  related 
solely  to  the  internal  personnel  rules 
and  practices  of  the  Board. 

(3)  Statutory  exemption.  Any 
information  specifically  exempted  from 
disclosure  by  statute  (other  than  5 
U.S.C.  552b).  if  the  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue;  (v 

(ii)  Establishes  perticidar  criteria  far 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(4)  Trade  secrets;  commercial  or 
financial  information.  Any  matter  that  is 
a  trade  secret  or  that  constitutes 
commercial  or  financial  information 
obtained  from  a  person  and  that  is 
privileged  or  confidential. 

(5)  Inter-  or  intra-agency 
memorandums.  Information  contained 
in  inter-  or  intra-agency  memorandums 
or  lettecs  that  would  not  be  available  by 
law  to  a  party  (other  than  an  agency)  in 
litigation  with  an  agency,  including,  but 
not  limited  to: 

(i)  Memorandums; 

(ii)Rep<Ht8; 

(iii)  Oth«  documents  prepared  by  the 
stafEs  of  the  Board  or  Federal  Reserve 
Banks;  and 

(iv)  Records  of  deliberations  of  the 
Board  and  of  discussions  at  meetings  of 
the  Board,  any  Board  committee,  or 
Board  staff,  that  are  not  subject  to  5 
U.S.C  552b  (the  Gofvenunent  in  the 
Sunshine  Act). 

(6)  Personnel  and  medical  files.  Any 
information  contained  in  personnel  and 
medical  filet  and  nimilar  files  the 
disdosura  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(7)  Information  compiled  for  law 
enforcement  purposes.  Any  records  or 
information  compiled  for  law 
enforcement  purposes,  to  the  extent 
permitted  under  5  U.S.C.  552(bX7); 
including  information  relating  to 
administrative  enforcement  proceedings 
of  the  Board. 

(8)  Examination,  inspection, 
operating,  or  condition  reports,  and 
confidential  supervisory  information. 
Any  matter  that  is  contained  in  or 
related  to  examination,  operating.  (»' 
condition  reports  prepared  by,  on  oehalf 
of.  or  for  the  use  of  an  agency 
responsible  for  the  regulation  <a 
supervision  of  financial  institutions, 
including  a  state  financial  institution 
supervisory  agency. 

(b)  Segregation  ofnonexempt 
information.  The  Board  shall  provide 
any  reesonahly  segregable  portion  of  a 
record  that  is  requested  aftu  deleting 
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those  portions  that  are  exempt  under 
this  section. 

(c)  DiscTetionary  release.  (1)  Except 
where  disclosure  is  expressly  prohibited 
by  statute,  regulation,  or  order,  the 
Board  may  release  records  that  are 
exempt  from  mandatory  disclosxua 
whenever  the  Board  or  designated  Board 
members,  the  Secretary  of  the  Board,  the 
General  Counsel  of  the  Board,  the 
Director  of  the  Division  of  Banking 
Supervision  and  Regulation,  or  the 
appropriate  Federal  Reserve  Bank, 
acting  pursuant  to  this  part  or  12  CFR 
part  265,  determinee  that  such 
disclosure  would  be  in  the  public 
interest. 

(2)  The  Board  may  make  any  exempt 
information  furnished  in  connection 
with  an  application  for  Board  approval 
of  a  transaction  available  to  the  public 
in  accordance  with  $  261.12,  and 
without  prior  notice  and  to  the  extent  it 
deems  necessary,  may  comment  on  such 
information  in  any  opinion  or  statement 
issued  to  the  public  in  connection  %vith 
a  Board  action  to  which  such 
information  pertains. 

(d)  Delayed  release.  Publication  in  the 
Federal  Register  or  availability  to  the 
public  of  certain  information  may  be 
dela)red  if  immediate  disclosure  «vould 
likely: 

(1)  Interfere  with  accomplishing  the 
obiectives  of  the  Board  in  the  discharge 
of  its  statutory  functions; 

(2)  Intarfinre  with  the  orderly  conduct 
of  the  foreign  a£hirs  of  the  United 
States: 

(3)  Permit  speculators  or  others  to 
gain  unfair  profits  or  otherun£ur 
advantages  by  speculative  trading  in 
secxuities  or  otherwise; 

(4)  Result  in  unneceaaiy  or 
unwarranted  disturtiances  in  the 
securities  markets; 

(5)  Interfere  with  the  orderly 
execution  of  the  objectives  or  policies  of 
other  goveniment  agencies;  or 

(6)  Impair  the  ability  to  negotiate  any 
contract  or  otherwise  harm  the 
commercial  or  financial  interest  of  the 
United  States,  the  Board,  any  Federal 
Reserve  Bank,  or  any  department  or 
agency  of  the  United  States. 

(e)  Pmhibition  against  disclosure. 
Except  as  provided  in  this  part,  no 
officer,  employee,  or  agent  of  the  Board 
or  any  Federal  Reserve  Bank  shall 
disclose  or  permit  the  disclosure  of  any 
unpublished  information  of  the  Board  to 
any  person  (other  than  Board  or  Reserve 
Bank  officers,  employees,  or  agents 
properly  entiUed  to  such  information  for 
the  performaoce  of  official  duties). 


fasi.15 


^^B   ^MM^I^^^M^^^J 


1261.16 
confMsntiai 


for 


(a)  Submission  of  request.  Any 
submitter  of  infognation  to  the  Board 
who  desires  confidential  treatment 
pursuant  to  5  U.S.C.  552(b)(4)  and 

$  261.14  (a)(4)  shall  file  a  request  for 
confidential  treatment  with  the  Board 
(or  in  the  case  of  documents  filed  with 
a  Federal  Reserve  Bank,  mth  that 
Federal  Reserve  Bank)  at  the  time  the 
information  is  submitted  or  a  reasonable 
time  after  submission. 

(b)  Form  of  request.  Each  request  for 
confidential  treatment  shall  state  in 
reasonable  detail  the  facts  supporting 
the  request  and  its  legal  justification. 
Conclusory  statements  that  release  of 
the  information  would  cause 
competitive  harm  generally  wiU  not  be 
considered  sufficient  to  justify 
confidential  treatment. 

(c)  Designation  and  separation  of 
confidential  material.  All  information 
considered  confidential  by  a  submitter 
shall  be  clearly  designated 
CONFIDENTIAL  in  the  submission  and 
separated  from  information  for  which 
confidential  treatment  is  not  requested. 
Failiue  to  segregate  confidential 
information  from  other  material  may 
result  in  release  of  the  nonsegregated 
material  to  the  public  without  notice  to 
the  submitter. 

(d)  Exceptions.  This  section  does  not 
apply  to: 

(1)  Data  collected  on  forms  that  are 
approved  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  are  deemed  confidential  by  the 
Board.  Any  such  form  deemed 
confidential  by  the  Board  shall  so 
indicate  on  the  £ace  of  the  form  or  in  its 
instructions.  The  data  may,  however,  be 
disclosed  in  aggregate  form  in  such  a 
manner  that  individual  company  data  is 
not  disclosed  or  derivable. 

(2)  Any  comments  submitted  by  a 
member  of  the  public  on  applications 
and  regulatory  proposals  Iwing 
considered  by  the  Board,  unless  the 
Board  or  the  Secretary  determines  that 
confideatial  treatment  is  warranted. 

{3)  A  determination  by  the  Board  to 
comment  upon  information  submitted 
to  the  Board  in  any  opinion  or  statement 
issued  to  the  public  as  described  in 
§  261.14(c). 

(e)  Special  procedures.  The  Board 
may  establish  special  procedures  for 
particular  documents,  filings,  or  types  of 
information  by  express  provisions  in 
this  part  or  by  instructions  on  particular 
forms  that  are  approved  by  the  Board. 
These  special  procedures  shall  take 
precedence  over  this  section. 


to 
or  flnendel 


(a)  Request  for  confidential 
information.  A  request  by  a  submitter 
for  confidential  treatment  of  any 
information  shall  be  considered  in 
connection  with  a  request  for  access  to 
that  information.  At  their  discretion, 
appropriate  Board  or  staff  members 
(including  Federal  Reserve  Bank  staff) 
may  act  on  the  request  for 
confidentiality  prior  to  any  request  for 
access  to  the  dociunents. 

(b)  Notice  to  the  submitter.  When  a 
request  for  access  is  received  pursuant 
to  the  Freedom  of  Information  Act  (5 
U3.C  552): 

(1)  The  Secretary  shall  notify  a 
submitter  of  the  request,  if: 

(i)  The  submitter  requested 
confidential  treatment  of  the 
information  pursuant  to  5  U.S.Q    ■ 
552(b)(4):  and 

(ii)  The  request  by  the  submittm-  for     - 
confidential  treatment  was  made  within 
10  years  preceding  the  date  of  the 
request  for  access. 

(2)  Absent  a  request  for  confidential 
treatment,  the  Secretary  may  notify  a 
submitter  of  a  request  for  access  to 
information  provided  by  the  submitter  if 
the  Secretary  reasonably  believes  that 
disclosure  of  the  information  may  cause 
substantial  competitive  harm  to  the 
submitter. 

(3)  The  notice  given  to  the  submitter 
shall: 

(i)  Be  given  as  soon  as  practicable 
after  receipt  of  the  request  for  access; 
(ii)  Describe  the  request;  and 
(iii)  Give  the  submitter  a  reasonable 
opportunity,  not  to  exceed  ten  working 
days  from  the  date  of  notice,  to  submit 
writtm  obiections  to  disclosure  of  the 
information. 

(c)  Exceptions  to  notice  to  submitter. 
Notice  to  the  submitter  need  not  be 
given  if: 

(1)  The  Secretary  determines  that  the 
request  for  access  should  be  denied; 

(2)  The  requested  information 
lawfully  has  been  made  available  to  the 
public; 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C 
552);  or 

(4)  The  submitter's  claim  of 
confidentiality  under  5  U.S.C.  552(bM4) 
appears  obviously  frivolous  or  has 
already  been  denied  by  the  Secretary, 
except  that  in  this  last  instance  the 
Secretary  shall  give  the  submitter 
written  notice  of  the  determination  to 
disclose  the  information  at  least  five 
working  days  prior  to  disclosure. 

(d)  Notice  to  requester.  At  th^  same 
time  the  Secretary  notifies  the 
submitter,  the  Secretary  also  shall  notify 
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the  requester  that  the  request  is  subject 
to  the  provisions  of  this  section. 

(e)  Written  objections  by  subautter. 
Upon  receipt  of  notice  of  a  request  for 
access  to  its  information,  the  submitter 
may  provide  written  objections  to 
release  of  the  information.  Such 
objections  shall  state  whether  the 
information  was  provided  voluntarify  or 
involuntarily  to  the  Board. 

(1)  If  the  information  was  voluntarily 
provided  to  the  Board,  the  submitter 
shall  provide  detailed  fects  showing  that 
the  information  is  customarily  withheld 
from  the  public. 

(2)  If  the  information  was  not 
provided  volimtarily  to  the  Board,  the 
submitter  shall  provide  detailed  fects 
and  arguments  showing: 

(i)  The  likelihood  of  substantial  harm 
that  would  be  caused  to  the  submitter's 
competitive  position:  or 

(ii)  That  release  of  the  information 
would  impair  the  Board's  ability  to 
obtain  necessary  information  in  the 
future. 

(f)  Determination  by  Secretary.  The 
Secretary's  determination  whether  or 
not  to  disclose  any  information  for 
which  confidential  treatment  has  be«i 
requested  pursuant  to  this  section  shall 
be  communicated  to  the  sutmiitter  and 
the  requester  immediately.  If  the 
Secretary  determines  to  disclose  the 
information  and  the  submitter  has 
objected  to  such  disclosure  pursuant  to 
paragraph  (e)  of  this  section,  the 
Secretary  shall  provide  the  submitter 
with  the  reasons  for  disclosure,  and 
shall  delay  disclosure  for  ten  working 
days  from  the  date  of  the  determination. 

(g)  Notice  of  lawsuit.  (1)  The  Secretary 
shall  promptiy  notify  any  submitter  of 
information  covered  by  this  section  of 
the  filing  of  any  suit  against  the  Board 
to  compel  disclosure  of  such 
information. 

(2)  The  Secretary  shall  prompUy 
notify  the  requester  of  any  suit  filed 
against  the  Board  to  enjoin  the 
disclosiue  of  any  documents  requested 
by  the  requester. 


f  261.17    Foe  aehedulea;  waiver  of  1 

(a)  Fee  schedules.  The  fees  applicable 
to  a  request  for  records  pursuant  to 
§§261.11  and  261.12  are  set  forth  in 
Appendix  A  to  this  section.  These  faes 
cover  only  the  full  allowable  direct  costs 
of  search,  duplication,  and  review.  No 
fees  will  be  charged  where  the  average 
cost  of  collecting  the  fee  (calculated  at 
$5.00)  exceeds  the  amount  of  the  fee. 

(b)  Payment  procedures.  Tbe 
Secretary  may  assume  that  a  person 
requesting  records  pursuant  to  §  261.12 
will  pay  the  applicable  fees,  unless  the 
request  includes  a  limitation  on  fees  to 
be  paid  or  seeks  a  waiver  or  reduction 


of  faes  pursuant  to  paragraph  (f)  of  this 
section. 

(1)  Advance  notification  of  fees.  If  the 
estimated  chaiges  are  likely  to  exceed 
SlOO,  the  Freedom  of  Information  Office 
shall  notify  the  requester  of  the 
estimated  amount,  unless  the  requester 
has  indicated  a  willingness  to  pay  fees 
as  high  as  those  anticipated.  Upon 
receipt  of  such  notice,  the  requester  may 
confer  with  the  Freedom  of  Information 
Office  to  reformulate  the  request  to 
lower  the  costs.  The  time  period  for 
responding  to  requests  unider 
§  261.13(e),  and  the  processing  of  the 
request  will  be  suspended  until  the 
requester  agrees  to  pay  the  applicable 


(2)  Advance  payment.  The  Secretary 
may  require  advance  payment  of  any  fee 
estimated  to  exceed  $250.  The  Secretary 
may  also  require  full  payment  in 
advance  where  a  requester  has 
previously  felled  to  pay  a  fee  in  a  timefy 
feshion.  The  time  period  for  responding 
to  requests  under  §  261.13(e).  and  the 
processing  of  the  request  will  be 
suspended  until  the  Freedom  of 
Information  Office  receives  the  required 
payment 

(3)  Late  charges.  The  Secretary  may 
assess  interest  chaiges  when  fee 
payment  is  not  made  within  30  days  of 
the  date  on  which  the  billing  was  sent 
Interest  is  at  the  rate  prescribed  in  31 
U.S.C  3717  and  accrues  from  the  date 
of  the  billing. 

(c)  Categories  of  uses.  The  fees 
assmsed  depend  upon  the  intended  use 
for  the  records  requested.  In 
determining  which  category  is 
appropriate,  the  Secretary  shall  look  to 
the  intended  use  set  forth  in  the  request 
for  records.  Where  a  requester's 
description  of  the  use  is  insufficient  to 
make  a  determination,  the  Secretary 
may  seek  additional  clarification  before 
categorizing  the  request. 

(1)  Commercial  use.  The  fees  for 
search,  duplication,  and  review  apply 
when  records  are  requested  for 
commercial  use. 

(2)  Educational,  research,  or  media 
use.  The  fees  for  duplication  apply 
when  records  are  not  sought  for 
commercial  use,  and  the  requester  is  a 
representetive  of  the  news  media  or  an 
educational  or  noncommercial  scientific 
institution,  whose  pinpose  is  scholariy 
or  scientific  research.  The  first  100 
pages  of  duplication,  however,  will  be 
provided  free. 

(3)  All  other  ases.  For  all  other 
requests,  the  fees  for  dociunent  search 
and  duplication  apply.  The  first  two 
hours  of  search  time  and  the  first  100 
pages  of  duplication,  however,  will  be 
provided  free. 


(d)  Nonproductive  search.  Fees  for 
search  and  review  may  be  charged  even 
if  no  responsive  documents  are  located 
or  if  the  request  is  denied. 

(e)  Aggregated  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  solely  in  order  to  avoid 
payment  of  fees.  If  the  Secretary 
reasonably  believes  that  a  requester  is 
separating  a  request  into  a  series  of 
requests  for  the  purpose  of  evading  the 
assessment  of  fees,  the  Secretary  may 
aggregate  any  such  requests  and  charge 
accordingly.  It  is  considered  reasonable 
for  the  Secretary  to  presume  that 
midtiple  requests  of  this  type  made 
vrithin  a  30-day  period  have  been  made 
to  avoid  fees. 

(f)  Wioiver  or  reduction  of  fees.  A 
request  for  a  waiver  or  reduction  of  the 
fees,  and  the  justification  for  the  waiva. 
shall  be  included  with  the  request  far 
records  to  wbjch  it  pertains.  If  a  waiver 
is  requested  and  the  requester  has  not 
indicated  in  writing  an  agreement  to  pay 
the  applicable  fees  if  the  waiver  request 
is  denied,  the  time  for  response  to  die 
request  for  dociunents,  as  set  forth  in 

§  261.13(e),  shall  not  begin  until  a 
waiver  has  been  granted;  or  if  the  waiver 
is  denied,  until  the  requester  has  agreed 
to  pay  the  applicable  fees. 

(1)  Standards  for  determining  waiver 
or  reduction.  The  Secretary  shall  grant 
a  waiver  tx  reduction  of  fees  whoe  it  is 
determined  both  that  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significanUy  to  public  understanding  of 
the  operation  or  activities  of  the 
government,  and  that  the  disclosure  of 
information  is  not  primarily  in  the 
conunercial  interest  of  the  requester.  In 
making  this  determiiution,  the 
following  fectors  shall  be  considered: 

(i)  Whether  the  subject  of  the  records 
concerns  the  operations  or  activities  of 
the  govemmmt: 

(ii)  Whether  disclosure  of  the 
information  is  likely  to  contribute 
significantiy  to  public  imderstanding  of 
govenunent  operations  or  activities; 

(iii)  Whether  the  requester  has  the 
intention  and  ability  to  disseminate  the 
information  to  the  public; 

(iv)  Whether  the  information  is 
already  in  the  public  domain; 

(v)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  disclosure;  and,  if  so. 

(vi)  Whether  the  magnitude  of  the 
identified  commercial  interest  of  the 
requester  is  sufficientiy  large,  in 
comparison  with  the  public  interest  in 
disclosure,  that  disclosure  is  primarily 
in  the  conunercial  interest  of  the 
requester. 
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(2)  Contents  of  request  for  waiver.  A 
request  for  a  waiver  or  reduction  of  fses 
shall  iDclude: 

(i)  A  clear  statement  of  the  requester's 
interest  in  the  documents; 

(ii)  The  use  proposed  for  the 
documents  and  whether  the  requester 
will  derive  income  or  other  benefit  for 
such  use; 

(ill)  A  statement  of  how  the  public 
will  benefit  from  such  use  and  &x>m  the 
Board's  release  of  the  documents; 

(iv)  A  description  of  the  method  by 
which  the  information  will  be 
disseminated  to  the  public;  and 

(v)  If  specialized  use  of  the 
information  is  contemplated,  a 
statement  of  the  requester's 
qualifications  that  are  relevant  to  that 
use. 

(3)  Burden  of  proof  The  burden  shall 
be  on  the  requester  to  present  evidence 
or  information  in  support  of  a  request 
for  a  waiver  or  reduction  of  fees. 

(4)  Detennination  by  Secretary.  The 
Secretary  shall  make  a  determination  on 
the  request  for  a  waiver  or  reduction  of 
fees  and  shall  notify  the  requester 
accordingly.  A  denial  may  be  appealed 
to  the  Board  in  accordance  with 
S261.13(j). 

(g)  Employee  requests.  In  connection 
with  any  request  by  an  employee, 
former  employee,  or  applicant  for  * ' 
emplojrment,  for  recoidis  for  use  in 
prosecuting  a  grievance  or  complaint  of 
discrimination  against  the  Boaid,  faes 
shall  be  waived  where  the  total  charges 
(including  charges  for  information 
provided  under  the  Privacy  Act  of  1974 
(5  U.S.C  552a)  are  $50  or  less;  but  the 
Secretary  may  waive  fees  in  excess  of 
that  amount 

(h)  Special  services.  The  Secretary 
may  agree  to  provide,  and  set  fees  to 
recover  the  costs  of.  special  services  not 
covered  by  the  Freedom  of  Information 
Act,  such  as  certifying  records  or 
information  and  sending  records  by 
special  methods  such  as  express  mail  or 
overnight  delivery. 

APPENDOC  a  to  §261.17.— fREEDOM 

OF  Information  Fee  Schedule 
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Tapes  (cassette)  per  tape 

6.00 

Tapes  (cartridge),  per  tape 

9.00 

Tapes  (ree<),  per  tape  
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Diskettes  {3'/2').  per  diskette  
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DisKettes  (5%").  per  diskette  

5.00 

Computer     Output     (PC),     per 

minute 

.10 

Computer  Output  (maintrame)  .... 

D 

^ActuaicoeL 

By  order  of  the  Board  of  Governors  cf  the 
Federal  Reterve  System.  October  10. 1997. 
WlUiam  W.  WUos, 
Secntaiy  of  the  Board. 
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DEPARTMENT  OF  TRANSPORTATION 
FmIwbI  Aviation  Administralion 

14CFRPart38 

(Doctol  Noi  96-NM-137-AO;  Amendment 
38-1019g;  AO  87-21-4^ 

RM212fr-AA64 

Airworthiness  DlrecUvs; 
Construccionas  Asronauticas,  SJL 
(CASA)  Modsl  CN-235  Ssriss 
Alrplsnss 

AOBtCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


This  amendment  adopts  a 
new  airworthiness  directive  (AO), 
applicabl^io  certain  CASA  Model  CN- 
235  series  airplanes,  that  requires 
repetitive  inspections  of  the  torsion 
tubes  and  fittings  of  the  elevator  and 
rudder  assemblies  to  detect  stress 
corrosion  cracking,  and  replacement  of 
cracked  parts.  This  action  also  requires 
accomplishment  of  a  modification  that 
constitutes  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  reports  indicating  that 
stress  corrosion  cracking  in  these  parts 
has  be«a  found  on  some  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  control  of 
the  elevator  and/or  rudder,  due  to 
failure  of  the  elevator  and/or  rudder 
assemblies  as  a  result  of  stress  corrosion 
dacUng.  

DATES:  Effective  Novmnber  24, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Ragieter  as  of  November 
24, 1997. 


The  service  information 
refcranced  in  this  AD  may  be  obtained 


from  Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  IX:. 

FOR  FURTHER  INFORMATION  CONTACT:  Gieg 
Dunn,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2799;  fax  (425)  227-1149. 
SUPPLEMENTARY  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  CASA 
Model  CN— 235  series  airplanes  was 
published  in  the  Federal  Register  on 
February  7.  1997  (62  FR  5785).  That 
action  proposed  to  require  repetitive 
inspections  of  the  torsion  tubes  and 
fittings  of  the  elevator  and  rudder 
assemblies  to  detect  stress  corrosion 
cracking,  and  replacement  of  discrepant 
parts.  In  addition,  that  action  proposed 
to  require  eventual  installation  of  newly 
designed  torsion  tube  assemblies  on  all 
airplanes,  which,  when  accomplished, 
would  constitute  terminating  action  for 
the  required  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
malting  of  this  amendment  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
detennination  of  the  cost  to  the  public 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  1  CASA 
Model  CN-235  series  airplane  of  U.S. 
registry  will  be  afiiacted  by  this  AD. 

It  wUl  take  approximately  6  woric 
hours  per  airplane  to  accomplish  each 
required  visual  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
required  inspection  on  the  single 
affected  US.  operator  is  estimated  to  be 
$360,  per  inspection  cycle. 

It  will  take  approxiinately  40  worii 
hours  to  accomplish  the  required 
terminating  modification,  at  an  average 
labor  rate  of  $60  per  work  hour.  (The 
work  hour  figure  does  not  include  the 
time  needed  for  preparation  of  the 
airplane  or  equipment;  familiarization 
with  the  service  bulletin;  curing  times 
for  adhesive,  sealant,  paint,  etc.;  tool 
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collection;  or  down  time).  Required 
parts  will  cost  approximately  $8,900  per 
airplane.  Based  on  these  figures,  die  cost 
impact  of  the  required  modification  on 
the  single  affected  U.S.  operator  is 
estimated  to  be  $11,300. 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  fiittue  if  this  AD 
were  not  adopted. 

Regnlatiwy  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  die 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  detormined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reascms  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

list  of  Snlitocls  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  tlm  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administratitm  amends  part  39  of  the 
Federal  Aviation  R^olations  (14  CFR 
part  39)  as  follows: 

PART  3»-^AIRWORTHINES8 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatkarity:  49  U.S.C  106(g),  40113. 44701. 


f  30.13    [Amendadl 

Z.  Section  39.13  is  amended  by 
adding  the  following  new  airwordiiness 
directive: 

t7-n-«S    CASA:  Amendment  39-10159. 
Docket  g6-NM-137-AD. 

Applicability:  CASA  Model  CN-235 
aiiplane<;  ai  listed  in  CASA  Service  Bulletin 
SB-23S-27-0S,  Revision  1.  dated  Septmber 
29, 1993  (non-military  airplanes),  and  CASA 
Senoce  Bulletin  SB-23S-27-05M.  Revision 
.2,  dated  January  25. 1996  (military  air|rianas); 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
Mentifiad  in  the  preceding  applicability 
provision,  regardless  of  whetliOT  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sul^ect  to  the  requiraments  of  this 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performaoce 
of  die  requirements  of  tins  AD  is  affscted.  the 
owoer/oparator  must  request  approval  far  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

CmnpliaiKe:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  control  of  the  elevator 
and/or  rudder,  due  to  foilura  of  the  elevator 
and/or  rudder  assemblies  as  a  result  of  stress 
corrosion  cracking  in  the  torsion  tubes  and 
fittings,  accomplish  the  following: 

Note  2:  Actions  required  by  this  AD  that 
were  accomplished  previous  to  the  effective 
date  of  this  AD,  and  in  accordance  with 
earlier  versions  of  the  specified  CASA  service 
bulletins,  are  considerad  acceptable  for 
compliance  with  the  applicable  requirements 
ofdiisAD. 

(a)  At  the  applicable  time  specified  in 
either  paragraph  (a)(1)  or  (a)(2)  of  tliis  AD. 
conduct  a  visual  inspection  of  the  torsion 
(torsion)  tubes  on  the  elevator  and  rudder 
assemblies  to  detect  stress  corrosion 
cracking,  in  accordance  with  CASA  Service 
Bulletin  SB-235-27-05,  Revision  1.  dated 
September  29, 1993  (for  non-military 
auplanes)  or  CASA  Sendee  Bulletin  SB-23S- 
27-OSM.  Revision  2,  dated  January  25, 1990 
(for  military  airplanes),  as  applic^ila. 

(1)  For  airplanes  that  have  acciunulated 
more  than  600  total  hours  time-in-service,  or 
more  than  1.000  total  landings,  as  of  the 
effective  date  of  this  AD:  Conduct  the 
inspection  required  by  paragraph  (a)  of  this 
AD  prior  to  the  accumulation  of  50  hours 
time-in-s«vice.  or  100  landings,  or  mthin  3 
months,  after  the  effective  date  of  this  AD. 
wdiichever  occurs  first 

(2)  For  all  other  airplanes:  Conduct  the 
inspection  required  by  paragraph  (a)  of  this 
AD  prior  to  the  accumulation  of  600  total 
hours  time-in-service,  or  1,000  total  landings, 
or  within  6  months,  after  the  eSisctive  date 
of  this  AD.  whichever  occurs  first 


(b)  If  no  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  repeat  that  inspection  at  intervals  not  to 
exceed  600  hours  tioie-in-service,  or  1.000 
landings,  or  6  months,  whichever  occurs 
first 

(c)  If  any  cracking  is  detected  during  the 
inspection  required  ^  paragraph  (a)  of  this 
AD,  prior  to  further  fught  accomplish  either  . 
paragraph  (cKl)  or  (c)(2)  of  this  AD. 

(1)  Replace  cracked  parts  with  a  new  parts 
of  the  original  design,  in  accordance  with  the 
service  bulletin.  After  replaoemant,  repeat 
the  visual  inspection  required  by  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  600 
hours  time-in-service,  at  1,000  Unrfingy,  or  6 
months,  whichever  occurs  first  OR 

(2)  Replace  cracked  parts  with  a  newly- 
designed  parts,  in  accordance  with  CASA 
Service  Bullatin  SB-Z35-27-05,  Revision  1, 
dated  September  29, 1993  (for  non-military 
airplanaa);  or  CASA  Service  Bulletin  SB- 
23&-27-0SM.  Rsvisioo  2.  dated  January  25. 
1996  (far  military  airplanes):  as  applicabfa. 
This  replacement  constitutes  terminating 
action  for  the  repetitive  visual  inspections  of 
that  part  isquired  by  paragraph  (b)  of  this 
AD. 

(d)  Hmthin  2  years  after  the  eflacttve  date 
of  this  AD,  r^>iace  all  original  design  parts 
comprising  the  torsion  tube  assemblies  on 
the  elevator  and  rudder  assemblies  with 
newly-designed  parts,  in  accordance  with 
CASA  Service  Bulletin  SB-235-27-05, 
Revision  1.  dated  September  29, 1993  (far 
non-militsy  airplanes);  or  CASA  Service 
Bulletin  SB-235-27-0SM.  Revision  2,  dated 
January  25, 1996  (for  military  airplanes):  as 
applicable.  This  action  constitutes 
terminating  action  for  the  inspection 
requirements  of  this  AD. 

(e)  An  altamative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Traiuport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  3:  InKmnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  F21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  CASA  Service  Bulletin  SB-235-27-OS. 
Revision  1,  dated  September  29, 1993;  and 
CASA  Service  Bulletin  SB-235-27-05M. 
Revision  2,  dated  January  25, 1996;  as 
applicable;  which  contain  the  specified 
effective  pages: 
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Sarvtoa  bulaCn  f wtf  eix<d  and  date 


Page  No. 


shown  on 


Data  ihown  on 
paga 


SB-236-27-06.  RavMon  1.  SaplHnbar  29.  1093 


S8-235-27-OSM.  Raviaion  2.  JHwary  25,  1996 


1.2  - 
3-23 

1 

2-23. 


1 

Original 

2 

Original 


SaplanrtMr  29, 

1993. 
FabnjaryS, 

1993. 
January  25, 

1996. 
Oclobar28, 

1991. 


This  incui  puration  by  rafBreocs  was 
•pprovsd  by  the  Diractor  of  the  Fsdanl 
Rsgistar  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Construcciooes  Aeronauticas.  S.A., 
Getafe.  Madrid.  Spain.  Copies  may  be 
inspeotad  at  the  FAA.  Transport  Airplane 
Disactorate.  1601  Lind  Avenue.  SW.,  Renton, 
jtoa:  or  at  tlie  OCBca  of  the  Federal 
r,  800  North  Capitol  Street.  NW..  suite 
700,  WaaUggteo.  DC 

Note  4:  The  subject  of  this  AD  is  addieasad 
in  Spanish  siiworthinest  directive  06/94. 
dated  August  1994. 

(h)This  amendment  becomes  effisctive  on 
November  24, 1M7. 

Issued  in  Ranton,  Washington,  on  October 
8. 1007. 

Immm  V.  Devany, 

Acting  Manager,  Traasport  Aiiplane 
Directorate,  Aircraft  Certification  Service. 
[FK  Doc  97-27222  Filed  10-17-97;  8:4S  am) 
aajjNO  oooc  4eia-is-u 


DEPARTMENT  OF  TRANSPORTATION 
Fettorai  Aviation  Administration 

14  CFR  Part  39 

fOeckal  No.  9e-NM-S74-AO;  Amandmant 
39-10158;  AO  97-^l-0q 

RM2120^AA64 

Ainvorlfilnaas  Oiractlvaa;  Raytttaon 
Modal  DH.12S-400A;  BH.12S-400A  and 
-400A;  HS.12S-900A  and  -TOOA;  BAa 
12S-800A  Saries  Atrplanaa:  and 
Hawkar  800  and  Hawfcar  800  XP  Seriaa 
I  Including  Military  Variants 


Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airwOTthiness  directive  (AD), 
applicable  to  certain  Raytheon  Model 
DH.125-400A;  BH.125-400A  and 
-600A;  HS.125-600A  and  -700A;  BAe 
125-800A  saries  airplanes;  and  Hawker 
800  and  Hawlcer  800  XP  series  airplanes 
(including  military  variants  C29A, 
U125,  U125A).  This  amendment 
requires  a  one-time  inspection  to 
datofBiine  if  certain  high  pressxire 


oxygen  hoae  aasemblies  are  installed, 
and,  if  installed,  rt^plAcement  of  those 
hose  assemblies  with  new,  improved 
hose  assemblies.  This  amendment  is 
prompted  by  a  report  that  certain  high 
pressure  oxygen  hoae  asaemblies  are 
susceptible  to  leakage  due  to  those  hose 
assemblies  not  meeting  design 
specifications  during  manufscturing. 
llie  actions  specified  by  this  AD  are 
intended  to  prevent  leaks  in  high 
pressure  oxygen  hose  assemblies, 
which,  if  not  detected  and  corrected, 
could  residt  in  insufficient  oxygen 
available  to  the  passengers  or  crew  if  the 
cabin  pressure  altitude  should  rise  to  a 
level  requiring  emergency  oxygen. 
DATES:  EfHsctive  November  24, 1997. 
The  incorporation  by  refarence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
24. 1997. 

ABORESSES:  The  service  infbrmation 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Manager  Service  Engineering,  Hawker 
Customer  Support  Department,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100.  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
OfBce  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington.  DC 

FOR  FURTHB«  SIRNMATION  CONTACT: 
Michael  Imhler,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
115W,  FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4147;  fax 
(316)  946-4407. 
SUPPUaeiTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 


that  is  applicable  to  certain  Raydieon 
Model  DH.125-400A:  BH.125-4D0A  and 
-600A;  HS.125-600A  and  -700A;  BAe 
125-800A  series  airplanes;  and  Hawker 
800  and  Hawker  800  XP  swies  airplanes 
(including  military  variants  C29A, 
U125,  U125A).  was  published  in  the 
Federal  Kagiater  on  July  24, 1997  (62  FR 
39787).  That  action  proposed  to  require 
a  one-time  inspection  to  determine  if 
certain  high  pressure  oxygen  hose 
assemblies  are  installed,  and,  if 
installed,  replacement  of  those  hose 
assemblies  with  new,  improved  hose 
assemblies. 

Interested  persons  have  been  afibrded 
an  opportiuiity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  submitted  in  responae 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public 

CiMicluaioa 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

The  FAA  estimates  that  404  Raytheon 
Model  DH.125-400A:  BH.125-400A  and 
-600A:  HS.125-600A  and  -700A:  BAe 
125-800A;  and  Hawker  800  and  Hawker 
800  XP  series  airplanes  (including 
military  variants)  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  1  woric 
hour  per  airplane  to  accomplish  the 
required  actions,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  initial 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  S24,240.  or 
$60  per  airplane. 

Shoiild  an  operator  be  required  to 
accomplish  the  replacement,  it  would 
take  approximately  1  work  hour  per 
airplane  to  accomplish  it,  at  an  average 
lalrar  rate  of  $60  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  the 
operatora.  Based  on  these  figures,  the 
cost  impact  of  the  replacement  on  U.S. 
operaton  is  estimated  to  be  $60  per 
airplane. 
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The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  vtirious 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sidijects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regiilations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTiVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g),  40113, 44701. 

{39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-21-4)5  RaytbeoB  Aircraft  Owipany 

(Formerly  Beech.  Raytheon  Corporate 
)ets,  Britkh  Aerospace.  Hawker 
Siddeley,  et  al.):  Amendment  39-10158. 
Docket  96-^4M-^4-AD. 
AppticaMity:  All  Model  DH.12S-400A, 
BH.125-400Aand  -600A.  HS.125-600A  and 


-700A,  and  BAe  125-800A  series  airplanes: 
and  Model  Hawker  800  and  Hawker  800  XP 
series  airplanes  (including  Military  Variants 
C29A,  U12S,  and  U125A  airplanes);  having 
serial  numbers  1  through  258294  inclusive; 
on  which  ModiHcation  252036  has  been 
installed  with  a  high  pressure  oxygen  hose 
assembly  having  part  number  WKA  34609; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
otherwise  modified,  altaced,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paiagrafrfi  (c)  of  this  AD. 
The  request  should  include  an  assessmant  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Note  2:  Raytheon  (Beech)  Model  DH.125- 
400B.  BH.12S-400B  and  -600B,  HS.  125- 
600B  and  -700B.  and  BAe  125-«00B  saries 
airplanes  are  similar  in  design  to  the 
airplanes  that  are  subject  to  the  requirements 
of  this  AD,  and  therefore,  also  may  be  subject 
to  the  unsafe  condition  addressed  by  this  AD. 
However,  as  of  the  effective  date  of  this  AD, 
those  models  are  not  ty{>e  certificated  for 
operation  in  the  United  States.  Airworthiness 
authorities  of  countries  in  which  those 
models  are  approved  for  operation  should 
consider  adopting  corrective  action, 
applicable  to  these  models,  that  is  similar  to 
the  corrective  action  required  by  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  leaks  in  high  pressure  oxygen 
hose  assemblies,  which  could  result  in 
insufBcient  oxygen  quantity  available  to  the 
passengers  or  crew  if  the  cabin  pressure 
altitude  should  rise  to  a  level  requiring 
emergency  oxygen,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AO,  perform  a  one-time  inspection  to 
determine  whether  any  high  pressure  oxygen 
hose  assembly  having  a  discrepant  part 
number  WKA  34609  is  installed,  in 
accordance  with  Raytheon  Service  Bulletin 
SB.35-46,  dated  September  30.  1996.  If  no 
discrepant  part  number  is  detected,  no 
further  action  is  required  by  this  AD.  If  any 
hose  assembly  having  discrepant  part 
number  WKA  34609  is  installed,  prior  to 
further  flight,  replace  the  hose  assembly  with 
a  hose  assembly  having  part  number  58179- 
101,  in  accordance  with  the  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  high  pressure  oxygen 
hose  having  part  number  WKA  34609  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Raytheon  Service  Bulletin  SB.35-46, 
dated  September  30. 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
]>art  51.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager  Service 
Engineering,  Hawker  Customer  Support 
Department  P.O.  Box  85.  Wichiu,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington.  DC. 

({)  This  amendment  becomes  efiisctive  on 
November  24, 1997. 

Issued  in  Renton,  Washington,  on  October 
8,  1997. 

James  V.  Devany. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-27223  FUed  10-17-97;  8:45  am] 
BNJJNQ  OOOE  4Ste-19-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Dockat  No.  96  NM  64  AD;  Afnandmant 
39-10157;  AD  07-21-04] 

RIN2120-AA64 

Airworthlnass  DIractlvas;  AirtNis  Modal 
A310  and  A300-e00  Serias  Airpianas 
Equippad  With  Pratt  &  Whitnay 
Turtwfan  Enginas 

agency:  Federal  Aviation  ^ 

Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A3 10  and  A300-600  series  airplanes, 
that  requires  flow  checks  of  the 
hydraulic  piunp  drain  system  to  ensure 
that  the  system  is  not  clogged,  and 
correction  of  any  discrepancy. 
Additionally,  tltis  amendment  requires 
replacement  of  the  existing  seal  of  the 
accessory  gearbox  with  a  new,  improved 
seal  assen]^ly;  this  replacement 
terminates  the  requirement  for  repetitive 
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flow  chscka.  This  amendment  is 
prompted  by  reports  indicating  that 
hydraulic  fluid  had  contaminated  the 
engine  oil  system  as  a  result  of  failure 
of  the  seal  of  the  hydraulic  pump  shaft 
The  actions  specified  by  this  AD  are 
intended  to  prevent  clogging  of  the 
hydraulic  pump  drain  system,  which 
could  cause  failure  of  the  seal  of  the 
hydraulic  pump  shaft  and  subsequent 
contaminatior.  af  the  engine  accessory 
gearbox  oil;  this  condition  could  result 
in  an  in-flight  engine  shutdown. 

DATES:  Effective  November  24,  1997. 

The  incorporation  by  refaranca  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
24.  1997. 


:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte.  31707  Bli^nac  Cadex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport   . 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Straat  NW.,  suite  700.  Washington,  DC 

ron  RJRTMB«  ■ronMATWN  COtfTACT:  Tim 
Backman.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056:  telephone 
(425) 227-2797;  fiK(425) 227-1149. 


TARY  MFOfMA-nOM:  A 
proposal  to  amoul  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directiva  (AD) 
that  is  applicable  to  certain  Airbus 
i  A310  and  A300-600  series 
t  was  published  in  the  Federal 
■  on  February  IS.  1997  (62  FR 
7184).  That  action  proposed  to  require 
repetitive  flow  checks  of  the  hydraulic 
pump  dnin  system  to  ensure  diat  the 
system  is  not  clogged,  and  correction  of 
any  discrepancy.  Additionally,  the 
action  propoaed  to  require  replacement 
of  the  exiting  seal  of  the  accesaory 
gaaibox  with  a  new,  improved  seal 
aaawmhly.  This  raplacament.  when 
anoompliahed.  would  provide 
Iwinahng  action  for  the  repetitive 
flow  checks. 

Intetaatad  persons  have  been  aSorded 
an  opfxatunity  to  participate  in  the 
making  of  this  amendment  No 
OMnnwirs  ware  sukmittad  in  reaponaa 
to  the  propoaal  or  the  FAA's 

I  of  the  coat  to  dM  pohBc. 


to  Sarvioe  BaOetia  Change 


Since  the  issuance  of  the  proposal. 
Airbus  has  issued  Service  Bulletin 
Change  Notice  No.  O.A.,  dated  Jime  17, 
1993,  for  Airbus  Service  Bulletin  A300- 
72-6018  (for  Model  A300-600  series 
airplanes  equipped  with  Pratt  & 
Whitney  JT9D-7R4  engines).  This 
change  notice  revises  the  service 
bulletin  by  specifying  the  latest  French 
airworthiness  directive:  92-231- 
136(B)Rl.  dated  March  27. 1993. 

Airbus  also  has  issued  Service 
Bulletin  Change  Notice  No.  O.A.,  dated 
June  17,  993,  for  Airbus  Service  Bulletin 
A300-72-6019  (for  Model  A300-600 
series  airplanes  equipped  with  Pratt  & 
Whitney  PW  4000  engines).  This  change 
notice  also  revises  the  sravice  biilletin 
by  referencing  the  French  airworthiness 
directive  specified  previously. 
Additionally,  the  change  notice  revises 
the  service  bulletin  efiectivity  by 
specifying  the  operators  of  airplanes 
having  certain  manufKturer's  serial 
numbers. 

The  FAA  has  revised  the  final  rule  to 
include  references  to  these  service 
bulletin  change  notices. 


After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  opoator  nor  incieaae  the  scope 
of  the  AD. 

CaatlaqMKl 

The  FAA  estimates  that  3  Airbus 
Modal  A30O-600  and  A310  aeriea 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  required  one- 
time inspection,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  It  will 
take  approximately  10  work  hours  par 
airplaiM  to  accomplish  the  required 
tenninating  modification,  at  an  average 
labor  rate  oif  $60  fier  work  hour. 
Required  parts  will  cost  approximatBly 
$1,500  par  airplane.  Baaed  on  theae 
figuraa.  the  cost  impact  of  the  AD  on 
US.  operators  is  estimated  to  be  $6,840. 
or  $2,280  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requiramaots  of  this  AD  action,  and 
that  no  aptaiaf  would  aocompliah 
I  actiona  in  the  future  if  this  AD 
not  adopted. 


Kegnlatory  Tmpart 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  nmong  tiie  various 
levels  of  govemmmt  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  poaitive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  finm  the  Rules 
Docket  at  the  location  provided  under 
the  caption , 


Lkt  of  SubjuLts  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendaaant 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFI^ 
part  39)  as  follows: 

PART  3»— AIRMTORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aalkarily:  4t  U.S.C  106(g).  40113. 44701. 

fSBLlS    [AmandacQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


I7-.11-M  AMas:  Aakandmant  39-10157. 
Dockat  W-NM-64-AD. 
AppUcabiUtjr  Model  A30OB4-6M.  -62i, 
-6i2R.  and  A300C4-620:  and  ktodel 
A3J0-221.  -222.  -322.  -324.  and  -325 
aariaa  oirpfames;  equipped  mrith  Pmtt  S- 
Whitney  tuibt^an  enginee;  on  which 
Aiibus  idod^catiott  10399  or  10400  hat 
not  beenaccompbahed:  ceit^icated  in 


1:  This  AD  appttas  to  aadi  aiiplana 
idantifisd  in  the  waoadiiw  applicrfiUity 
provision.  ragawU— of  whettM  tthasbaan 
othwwisa  Bodifiad.  stand,  or  rapairad  ia 
tha  laa  sahjact  to  tha  laquiiauieats  of  this 
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AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afEiacted.  tiie 
owii»/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
•candaoce  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  clogging  of  the  hydraulic  pump 
drain  system,  which  could  cause  foUuie  of 
the  seal  of  the  hydraulic  pump  shaft  and 
subaequent  contamination  of  the  engine 
accessory  gearbox  oil,  and  could  result  in  an 
in-flight  engine  shutdown,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  flow  check  of  the 
hydraulic  pump  drain  system  to  ensure  that 
it  is  not  clogged  and,  prior  to  further  flight. 
Lonect  any  discrepancies,  in  accordance  with 
either  paragraph  (aMD  or  (a)(2)  of  this  AD,  as 
applicable.  Repeat  the  flow  check,  thereafter, 
at  intervals  not  to  exceed  500  flight  hours 
until  the  modification  required  by  paragraph 
(b)  of  this  AD  is  accomplished. 

(1)  For  Model  A3 10  series  airplanes: 
Perfuim  the  flow  checks  and  correct 
discreftancies  in  accordance  with  Aiifaus 
Service  Bulletin  A310-72-2022.  dated 
February  16. 1993  (far  airplanes  on  whitii 
Pran  >  Whitney  JT9D-7R4D1  and  -7Rtf  1 
""gi'MM  are  in^alled);  or  Airbus  Service 
Bulletin  A31O-72-2023.  Revision  1.  dated 
December  22. 1993  (for  airplanes  on  which 
Fran  ft  Whitney  PW4152  and  PW41S6A 
engines  are  installed);  as  applicable. 

NelB  2:  Flow  checks  accomplished  prior  to 
the  efiactive  date  of  this  AD  in  accordance 
with  the  original  issuance  of  Airbus  Service 
Bulletin  A310-72-2023  are  considerad 


acceptable  for  compliance  with  the 
applicable  action  specified  in  this  AD. 

(2)  For  Model  A300-600  series  airplanes: 
Perform  the  flow  checks  and  correct 
discrepancies  in  accordance  with  Aiibos 
Service  Bulletin  A300-72-6018,  Revision  1, 
dated  December  22, 1993,  as  revised  by 
Service  Bulletin  Change  Notice  No.  O.A. 
dated  June  17, 1993  (for  airplanes  on  which 
Pratt  ft  Whitney  JT9D-7R4H1  engines  are 
installed);  or  Airbus  Service  Bulletin  A300- 
72-6019.  Revision  1,  dated  December  22. 
1993.  as  revised  by  Service  Bulletin  Change 
Notice  No.  Oj\..  dated  June  17. 1993  (for 
airplanes  on  which  Pratt  ft  Whitney  PW4158 
engines  are  installed);  as  applicable. 

Note  3:  Flow  checks  accomplished  prior  to 
the  effoctive  date  of  this  AD  in  accordance 
with  the  original  i««mwn»  of  Airbus  Service 
Bulletin  A300-72-6D18  or  Airlms  Service 
Bulletin  A300-72-6019  are  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  this  AD. 

(b)  Within  12  months  after  the  effoctiva 
d^  of  this  AD.  replace  (on  both  engines)  the 
■Tri«Hng  seal  of  the  green  h]rdra«ilic  system 
gearbox  with  a  new.  improved  seal  assembly 
in  accordance  with  either  paragraph  (bMl)  or 
(bX  2)  of  tliis  AD.  as  applicable. 
Accomplishment  of  this  replacement 
terminates  the  repetitive  flow  check 
requirenwnts  for  this  AD. 

(1)  For  Model  A310  series  airpianss: 
Accomplish  the  replacement  in  accordance 
'  with  Airbus  Service  Bulletin  A31O-72-2018. 
RevisicHi  2.  dated  December  22. 1993  (for 
airplanes  on  which  Pratt  ft  Whitney  PW 
)T«>-7R4Dl  and  -7R4E1  engines  are 
installed):  or  Airbus  Service  Bulletin  A310- 
72-2019,  Revision  2,  dated  December  22, 
1993  (for  airplanes  on  which  Pratt  ft  WhUney 
PW4152  and  PW4156A  engines  are 
installed):  as  applicable. 

Note  4:  Replacement  of  the  existing  seal  (m 
the  green  hydraulic  system  gearbox  with  a 


new,  improved  seal  assembly  acoHnplished 
prior  to  the  effective  date  of  this  AD,  in 
accordance  with  the  origirtal  issuance  or 
Revision  1  of  Airbus  Service  Bulletin  A310- 
72-2019.  or  with  the  original  issuance  or 
Revision  1  of  Airbus  Service  A31O-72-2018. 
is  considered  acceptable  for  compliance  with 
the  appbcable  action  specified  in  this  AD. 

(2)  Model  A300-600  series  airplaites: 
Accomplish  the  replacement  in  accordance 
with  Airbus  Service  Bulletin  A300-72-6014. 
dated  March  15, 1993  (fcH'  airplanes  on  which 
Pratt  ft  Whitney  PW  JT9D-7R4H1  engines  are 
installed):  or  Airbus  Service  Bulletin  A300- 
72-6015.  dated  March  15, 1993  (for  airplanes 
on  which  Pratt  ft  Whitney  PW4158  en^nes 
are  installed):  as  applicable. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  tlie  Miiiifai,  ' 
Standardization  bench.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operatocs 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  than 
seEud  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  5:  Information  concerning  the 
existence  of  approved  altarnative  methods  of 
complianca  with  this  AD,  if  any,  may  be 
rj^n^ii  from  the  StendardizatioD  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sactioiu  21.197  and  21.198 
of  the  Fedeial  Aviation  RagulatuHu  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  wbere  the  requiiaoMota  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in 
accordance  with  the  following  Airbus 
service  bulletins,  as  applicable,  which 
include  the  specified  efiective  | 


Service  bdMn  No. 


Na 


flewiaion 

ahoam  on 


Dale  ahoMffi  on  pape 


A310-72-2a22,  February^  16.  1993  

A310-72-2023,  Revision  1.  Deoeinber  22. 1983 

A30l>-72-«)18,  Raviskin  1,  Decenter  22. 1993 


A300-72-6018,  Service  BuMin  Change  Noiice  No  OX.  Ji«w  17. 1983 
A30l>-72-e019,  Revision  1,  OaoemtMr  22. 1993 1 ■    .  « 


AaoO-72-6019.  Service  Butelin  Change  Nolioe  No  OX.  Jime  17, 1993 
A310-72-2018.  Revision  2.  Oacambar  22. 1993 


A31 0-72-201 9,  Revision  2.  December  22, 1993 


A30O-72-fl014.  March  15, 1983 
A300-72-6015,  Mvch  15.  1993 


rtbnmy  16, 1903. 
Daceinber22. 1993 
February  16, 1993. 
Deoembar22, 1983. 
February  16. 1983. 
June  17, 1993. 
December  22. 1983. 
Fobruaiy  16. 1983. 
June  17, 1983. 
December  22. 1993. 
March  15, 1983. 
August  6,  1983. 
December  22,  1993. 
Mwch  15,  1983. 
August  6. 1998. 
March  IS.  1983. 
Mareti  15. 1983. 


This  incorporation  by  refisrence  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  hndustrie.  1  Rmd  Poiitf  Maurice 


Bellonte.  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  tiw 
OfiSce  of  the  Federal  Register,  800  North 


Capitol  Street  NW.,  suite  700.  Washington, 
DC 

(fi  This  amendment  becomes  efiective  on 
November  24. 1907. 
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Issued  in  Renton,  Washington,  on  October 
8.  1997. 

JuMB  V.  Derany. 

Acting  Manager,  Transport  Airphne 
Dimctorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-27221  Filed  10-17-97;  8:45  am] 
aaiMQ  COM  4»«a-i»4j 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

Pocket  Na  96-NM-12»-AO;  Anwndmwit 
39-10166;  AO  97-21-12] 

Rm2120-nAA64 

Airworthineea  Directivea; 
Construccionea  Aeranauticaa,  S.  A. 
(CASA)  Model  CN-235  Series 
Airplanea 

AQBICY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  CASA  Model  CN- 
235  series  airplanes,  that  requires  a  one- 
time inspection  to  detect  £atigue 
cracking  in  the  area  of  the  center  wing- 
to-fuselage  attachment  fitting,  and 
repair,  if  necessary.  This  amendment 
also  would  require  installation  of  a 
reinforcing  plate  in  the  attachment  area 
of  that  fitting.  This  amendment  is 
prompted  by  a  report  from  the 
manufacturer  indicating  that,  during 
full-scale  fatigue  testing,  fatigue  cracks 
were  detected  in  this  area.  The  actions 
specified  by  this  AC  are  intended  to 
prevent  fatigue  cracking,  which 
consequently  could  rediuse  the 
structural  integrity  of  this  area. 
DATES:  Effective  November  24, 1997. 
The  incorporation  by  refarence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
24, 1997. 

ADDRESSES:  The  service  information 
reCarencad  in  this  AD  may  be  obtained 
frt)m  Construcciones  Aeronauticas,  S.A., 
Getafia.  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  MFORMATKM  CONTACT.  Greg 
Dunn.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Trans(>ort  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 


Washington  98055-4056;  telephone 
(425)  227-2799:  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  CASA 
Model  CN— 235  series  airplanes  was 
published  ip  the  Federal  Register  on 
March  3,  1997  (62  FR  9388).  That  action 
proposed  to  require  a  one-time 
inspection  to  detect  fatigue  cracking  in 
the  area  where  the  center  wing-to- 
fuselage  attachment  fitting  is  located, 
and  repair,  if  necessary.  In  addition,  that 
action  proposed  the  installation  of  a 
reinforcing  plate  in  the  attachment  area 
of  the  center  wing-to-fuselage 
attachment  fitting,  after  inspection  and 
any  necessary  repairs  have  been 
accomplished. 

Interested  persons  have  been  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conduaioii 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

The  FAA  estimates  that  2  CASA 
Model  CN-23S  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  25  woik 
hours  per  airplane  to  accomplish  the 
required  actions,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
will  cost  approximately  $645  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operatora  is 
estimated  to  be  $4,290.  or  $2,145  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Kegolatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 


For  the  reasons  discussed  above.  I 
certify  that  thi»action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  rules  docket.  A  copy  of 
it  may  be  obtained  from  the  rules  docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthoiity:  49  U.S.C.  108(g).  40113. 44701. 

§30.13    [AmwHtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-21-12  Coostruccioiws  Aeronaaticas,  S.A. 
CASA:  Amendment  39-10185  J)ockat 
9e-NM-12fr-AO. 

Applicability:  Model  CN-235  series 
airplanes,  as  listed  in  CASA  Service  Bulletin 
SB-235-53-20,  Revision  2.  dated  June  9. 
1994  (for  non-military  airplanes);  and  Service 
Bulletin  SB-235-53-20M.  Revision  1.  dated 
November  27. 1995  (for  military  airplanes); 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subfect  to  the  requirements  of  tiiis 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  tliat  the  performance 
of  the  requirements  of  tliis  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  in<dude 
specific  proposed  actions  to  address  it 

CompUsBce:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  fiitigue  craclcing  in  the  area  of 
the  center  wing-to-fiuelage  attaclunent 
fitting,  which  consequently  could  reduce  the 
structural  integrity  of  this  area,  accomplish 
the  following: 

(a)  For  non-military  airplanes:  Prior  to  the 
accumulation  of  17,000  total  landings, 
accomplish  the  actions  specified  in 
paragraphs  (a)(1),  (a)(2).  and  (a)(3)  of  this  AD: 

(1)  Remove  all  parts  and  other  items  in  the 
area  of  the  center  wing-to-fuselage 
attachment  fitting,  in  accordance  with 
Paragraph  2.B.  ("Removal")  of  the 
Accomplislunent  Instructions  of  CASA 
Service  BuUetin  SB-23S-53-20.  Revision  2, 
dated  June  9, 1994. 

(2)  Afier  all  parts  and  other  items  have 
been  removed  in  accordance  with  paragraph 
(a)(l]  of  tliis  AD.  conduct  a  visual  inspection, 
using  a  magnifier  of  at  least  lOx  magnitude, 
to  detect  fiitigue  cracking  in  this  area  (lef: 
Figure  1.  Sheet  1,  of  the  service,  bulletin).  If 
any  cracking  is  detected,  prior  to  further 
flight  and  prior  to  installing  the  reinforcing 
plate  in  accordance  with  paragraph  (a)(3)  of 
tliis  AD.  repair  in  a  manner  approved  by  the 
Manager.  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(3)  Install  a  reinfcnrcing  plate  having  CASA 
part  number  (P/N)  35-25010-0101  in  the 
attachment  area  of  the  center  wlng-to- 
fuselage  attachment  fitting,  in  accordance 
with  the  service  bulletin. 

(b)  For  military  airplanes:  Prior  to  the 
accumulation  of  15.000  total  landings, 
accomplish  the  actions  specified  in 
poiagraphs  (b)(1).  (b)(2).  and  (b)(3)  of  this  AD: 

(1)  Remove  all  parts  and  other  items  in  the 
area  of  the  center  wing-to-fuselage 
attachment  fitting,  in  accordance  with 
Paragraph  2.B.  ("Removal")  of  the 
Accomplishment  Instructions  of  CASA 
Service  Bulletin  SB-235-53-20M.  Revision 
1.  dated  November  27. 1995. 

(2)  Afier  all  parts  and  other  items  have 
been  removed  in  accordance  with  paragraph 
(bKl)  of  this  AD.  conduct  a  visual  inspection, 
using  a  magnifier  of  at  least  lOx  magnitude, 
to  detect  htigue  cracking  in  this  area  (ref: 
Figure  1.  Sheet  1,  of  the  service  bulletin).  If 
any  cracking  is  detected,  prior  to  fiirther 
flight  and  prior  to  installing  the  reinforcing 
plate  in  accordance  with  paragraph  (b)(3)  of 
this  AD.  repair  in  a  manner  approved  by  the 
Manager.  Standardization  Brandi.  ANM-113, 
FAA. 

(3)  bistall  a  reinforcing  plate  having  CASA 
part  number  (P/N)  35-25010-0101  in  the 
attachment  area  of  the  center  wing-to- 
fuselage  attachment  fitting,  in  accordance 
with  the  service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjiistment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principial  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Certain  actions  shall  be  done  in 
accordance  with  CASA  Service  Bulletin  SB- 
235-53-20M.  Revision  1.  dated  November 
27. 1995  (for  military  airplanes);  and  CASA 
Service  Bulletin  SB-235-53-20.  Revision  2. 
dated  )tuie  9. 1994  (for  non-military 
airplanes),  which  contains  the  following  list 
of  efiective  pages: 


Page  No. 

Revision 

level  shown 

on  page 

Oateshowmon 
page 

1 

2  

3-11  

1  

2 

Original 

April  13.  1994. 
June  9.  1994. 
July  29.  1993. 

This  incorporation  by  refarence  was 
approved  by  the  Director  of  the  Federal 
Roister  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Construcciones  Aeronauticas.  S.A., 
Getafe.  Madrid.  SpaiiL  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC 

Note  3:  The  subject  of  this  AO  is  addressed 
in  Spanish  airworthinesa  directive  03/94. 
dated  August  1994. 

(f)  Tliis  amendment  becomes  efbctive  on 
November  24. 1997. 

Issued  in  Renton.  Washington,  on  October 
9, 1997. 

James  V.  Dsvuiy^ 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-27354  Filed  10-17-97;  8:45  am] 
COOK  4et«-is-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Actaninistration 

14  CFR  Part  39 

(Docket  Na  97-ANE-18-AO:  Afflamlmant 
39-10161;  AO07-21-Oq 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electrtc  Company  CT58  Series 
Turboshaft  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rtUe. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  Company 
CfrSB  series  ttirboshaft  engines,  that 
requires  removal  from  service  of  certain 
stage  1  and  2  forward  cooling  plates, 
and  stage  2  aft  cooling  plates,  and 


replacement  with  serviceable  parts.  This 
amendment  is  prompted  by  reports  of 
certain  cooling  plates  forged  with 
contaminated  alloy  that  could  reduce 
the  lives  of  the  parts.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  cooling  plate  fracture,  which 
could  result  in  a  contained  engine 
failure,  and  an  inflight  engine 
shutdown. 

DATES:  Effective  December  19, 1997. 
The  incorporation  by  refiarence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Renter  as  of  December 
19,  1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Electric  Company  (GE), 
1000  Western  Ave.,  Lynn.  MA  01909; 
telephone  (781)  594-9894.  fax  (781) 
594-1527.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Assistant  Chief 
Cotmsel,  12  New  England  E3cecutive 
Park.  Burlington.  KCA;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC 

FOR  FURTHER  WTOnMATION  CONTACT: 
Diane  Cook.  Aert>space  Engineer,  Engine 
Certification  Office,  FAA.  Engine  and 
Propriler  Directorate.  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299;  telephone  (781)  238-7133.  fax 
(781)  238-7199. 

SUPPLEMBfTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  General  Electric 
Company  (GE)  Models  CT58-110-1. 
-110-2.  -140-1.  -140-2.  and  T58^B- 
3/-5/-8F/-10/-100  turboshaft  engines 
was  published  in  the  Fedovl  Ra^sler 
on  June  9, 1997  (62  FR  31370).  That 
action  proposed  to  require  removal  from 
service  of  certain  stage  1  and  2  forward 
cooling  plates,  and  stage  2  aft  cooling 
plates,  and  replacement  with 
serviceable  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public. 

Since  publication  of  the  proposed 
rule.  GE  Aircraft  Engines  has  issued  GE 
Aircraft  Engines  CT58  Service  Bulletin 
(SB)  No.  72-188  (CEB-293).  Revision  1. 
dated  July  15, 1997.  This  final  rule 
references  this  current  revision. 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  racpire  the 
adoption  of  the  rule  with  the  changes 
described  previously. 
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There  are  approximately  400  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  126 
engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AO,  that 
it  will  not  take  any  additional  work 
hours  per  engine  to  accomplish  the 
reqxiired  actions  at  next  part  exposure. 
Required  parts  will  cost  approximately 
$2,730  per  engine.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$343,980.  The  manufacturer,  however, 
has  advised  the  FAA  of  a  program  to 
prorate  the  cost  of  required  parts 
downward  by  a  factor  equal  to  the 
quotient  of  the  difference  between  the 
original  life  limit  of  4.000  hours  time  in 
service  and  the  total  cycles  of  lifis 
consumed  at  time  of  removal,  divided 
by  the  original  life  limit.  Therefore,  the 
actual  cost  to  operatora  may  be  less  than 
the  FAA's  estimate. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationsiiip  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1 )  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
%vill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  rules  docket  A  copy  of 
it  may  be  obtained  from  the  rules  docket 
at  the  location  provided  under  the 
caption  i 


List  of  Subfects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthoritj:  49  U.S.C  106(g),  40113, 44701. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

t7-21-4M  GoBval  Electric  CoH^uiy: 

Amendment  39-10161.  Docket  97-ANE- 
16-AD. 

Applicability:  General  Electric  Company 
(GE)  Models  CT58-110-1,  -110-2,  -140-1, 
and  -140-2,  and  T56-GE-3/-5/-8F/-10/-100 
•eries  tuiboshait  engines,  with  stage  1 
forwrard  cooling  plate.  Part  Number  (P/N) 
37C3000S5P101,  stage  2  forward  cooling 
plate,  P/N  3000T88P02.  and  stage  2  ait 
cooling  plate,  P/N  3002T27P01.  installed. 
These  engines  are  installed  on  but  not 
limited  to  Boeing  Vertol  107  series,  and 
Sikorsky  S61  and  S62  series  aiicrafl. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  tliat 
have  been  modified,  altered,  or  repaired  so 
tiiat  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  efEact  of  the  modification, 
alteration,  or  repair  on  the  imsafe  condition 
addreased  by  this  AD;  and,  if  the  unsafiB 
condition  has  not  ba«i  eliminated,  the 


request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cooling  plate  fracture,  which 
could  result  in  a  contained  engine  biluie  and 
an  inflight  engine  shutdown,  accomplish  the 
following: 

(a)  Remove  from  service  affected  cooling 
plates,  listed  by  serial  number  in  GE  Aircraft 
Engines  CT58  Service  Bulletin  (SB)  Na  72^ 
188  (CEB-2g3).  Revision  1.  dated  July  15. 
1997,  and  replace  with  serviceable  parts,  at 
the  next  part  exposure,  or  next  light 
overhaul,  whichever  occurs  first,  but  not  to 
exceed  1 ,000  hours  time  in  service  (TIS)  for 
engines  installed  on  aircraft  that  have 
engaged  in  Repetitive  Heavy  Lift  (RHL) 
operations,  or  2,000  hours  TIS  for  engines 
installed  on  aircraft  that  have  never  engaged 
in  RHL  operations,  in  accordance  with  that 
SB. 

(b)  For  the  purpose  of  this  AD,  the 
following  definitions  apply: 

(1)  RHL  operation  is  defined  as  performing 
more  than  10  lift-carry-drop  cycles  per  hour 
TIS  without  landing,  or  more  than  10  takeofb 
and  landings  per  hour  TIS. 

(2)  Light  overhaul  is  defined  as  scheduled 
engine  maintenance  that  allows  the  engine  to 
continue  in  service  until  scheduled  major 
overhaul  time  is  reached. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  tlie  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  folknving  GE 
Aircraft  Enginas  SB: 


Document  No 


72-188  (CEB-293) 
ToM  Pages:  7. 


Pages 


1-7 


Revision 


Juiy  15.  1907 


This  inctKporation  by  reference  was 
apjMtjved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  SS2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Company  (GE).  1000 
Western  Ave..  Lynn,  MA  01909;  telephone 
(781)  594-9894.  fisx  (781)  594-1527.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Buriington. 
MA;  or  at  the  Office  of  the  Federal  Register, 


800  North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
December  19. 1997. 


Issued  in  Burlington.  Maasacfausetts,  on 
Octobers.  1997. 

Jayl.Paniae. 

Manager,  Engine  and  Propeller  Directorate. 
Mrcrafl  Certification  Service. 
(FR  Doc.  97-27351  FUad  10-17-97;  8:45  am] 
BNjjNO  cooe  4aio-is-u 
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OEPARTMENT  OF  TRANSPORTAHON 
Federal  Aviation  Administration 

14  CFR  Part  30 

{Docket  No.  97-#IM-46-^IO!  Amendnwnl 
30-10168;  AO  97-21-181 

RIN2120-AA64 

AInaorthlnMa  Oiracttvas;  Brttiah 
Aeroipaoa  Modal  Avro  146  iRJ  Sariaa 
Alrplan— 

AOaiCY:  Federal  Aviaticm 
AdBiinistretion,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO), 
applicable  to  all  British  Aerospace 
Model  Avro  146-R)  series  airplanes, 
that  requires  a  modification  of  the 
electriral  system  in  the  equ^)ment  bay 
area  by  replacing  certain  cables,  clamps, 
and  fairleads  with  new  components. 
This  amendment  is  prompted  by  a 
report  indicating  that  the  incorrect  size 
of  electrical  cables  were  used  in  the 
generator  feeder  circuit  to  certain 
busbars  from  the  generator  contactors. 
As  a  result,  the  electrical  cables  are  not 
compatible  witl}  generator  rating 
requirements  and  can  overiieat  The 
actions  specified  by  this  AD  are 
intended  to  prevent  possible 
overiieating  of  electrical  generator 
feeder  cables  and  consequent  damage, 
which  could  lead  to  possible  fire  or  the 
loss  of  essential  electrical  systems. 
DATES:  Effective  November  24. 1997. 
The  incorporation  by  reference  of 
certain  publicationa,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
4. 1997. 

AODRBSSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AI(R)  American  Support,  Inc., 
13850  Mdearen  Road,  Herndon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Ronton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Tim 
H.  Backman.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2797;  fex  (425)  227-1149. 
SUPPI.EMENTARY  INFORMATKM:  A 
proposal  to  amend  pari  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AO) 


that  is  applicable  to  all  British 
Aerospace  Model  Avro  146-RJ  series 
airplanes  was  published  in  the  Federal 
Register  on  February  28, 1997  (62  FR 
9111).  That  action  proposed  to  require 
modifying  the  electrical  system  in  the 
equipment  bay  area  by  replacing  certain 
c^les.  clamps,  and  feirleads  tvith  new 
components. 

Consideration  of  Comment  KeceiTed 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
considerati(m  has  been  given  to  the  one 
comment  received. 

Request  to  Revise  the  Summary  Section 
of  die  Preandtle  of  the  Proposed  AD 

The  commenter  requests  that  the 
description  of  what  prompted  the 
NPRM  that  appeared  in  the  Summary 
section  of  the  preamble  to  the  NPRM  be 
revised  to  reed,  "*  *  *  the  generator 
feeder  circuit  to  certain  busbars  from  the 
generator  contactors.  As  a  result,  the 
cables  are  not  compatible  *  *  *."  The 
commenter  stiggests  that  this  statement 
is  more  acctirate.  The  FAA 
acknowledges  that  the  commenter's 
wording  is  more  accurate  and  has 
revised  the  final  rule  to  reflect  the 
su^ested  changes.  In  addition,  the  FAA 
has  included  the  word  "electrical"  to 
identify  which  type  of  cables  are  not 
compatible. 

Reqneet  to  Revise  Other  Sections  of  the 
Pteanuble  of  the  Proposed  AD 

The  commenter  also  requests  that  the 
description  of  what  the  CAA  advises 
that  appeared  in  the  Discussion  section 
of  the  preamble  to  the  NPRM  be  revised 
to  read,  "•  •  •  generator  feeder  circuit 
to  busbers  ACl  and  AC2." 

In  addition,  the  commenter  requests 
that  a  description  of  the  procedures 
referenced  in  the  service  bulletin  that 
appeared  in  the  Explanation  of  Relevant 
Service  Information  section  of  the 
pieemble  to  the  NPRM  be  revised  to 
reed  "•  *  *  existing  6ANC  generator 
feeder  cables  installed  to  the  ACl  and 
AC2  busbars  from  the  generator 
contactors  *  *  *." 

The  commenter  states  that  these 
statements  will  improve  the  technical 
accuracy  of  the  proposal.  The  FAA 
recognizes  that  the  suggested  changes  to 
these  sections  provide  improved 
technical  accuracy.  However,  since 
neither  the  Discussion  nor  the 
Explanation  of  Relevant  Service 
Information  sections  of  the  preamble  to 
the  NPRM  are  restated  in  the  final  rule, 
no  change  to  the  final  rule  is  necessary. 


Fyplenstioa  of  fTiengss  Mads  to  tts 
Proposal 

For  clarification  purposes,  the  FAA 
has  revised  the  description  of  the  tmsafe 
condition  that  appeared  throughout  the 
NPRM  to  read,  "•  •  "possible 
oveiheating  of  the  elecMcal  generator 
feeder  cables  and  consequent  damage, 
which  could  lead  to  a  possible  fire  or 
the  loss  of  essential  electrical  systems." 

The  FAA  also  has  revised  the  final 
rule  to  reflect  the  corporate  name 
change  of  British  Aerospace  Regional 
Aircraft  Limited,  Avro  Latemational 
Aerospace  Division  to  British  Aerospace 
Regional  Aircraft  In  addition,  the 
address  for  obtaining  service 
information  has  been  revised  to  AI(R) 
American  Support.  Inc.,  13850  Mclearen 
Road,  Hemdon,  Viimnia  20171. 

Furthermore,  the  FAA  has  revised  the 
area  code  from  (206)  to  (425)  of  the 
telephone  numbers  in  the  For  Further 
Infcumation  Contact  section  of  the  final 
rule. 

ConclusioB 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  sco(>e 
of  the  AD. 

CostlmiMct 

The  FAA  estimates  that  10  British 
Aerospace  Model  Avro  146-R]  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  Modification  of  the 
electrical  system  will  take 
approximately  4  work  hotirs  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  wiU  cost  approximately 
$300  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $5,400, 
or  $540  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
opoator  has  yet  accomplished  my  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  wrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
resp>onsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
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it  is  datonniaMl  ttiat  this  final  lula  does 
not  have  suffident  federalism 
implications  to  wrsmnt  the  psepantion 
of  a  Federalism  Assessment. 

For  the  reestHis  discxissed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatoiy  action"  under 
E3(ecutive  Oder  12866:  (2)  is  not  a 
"significant  rale"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3j 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  rules  docket  A  copy  of 
it  may  be  obtained  from  the  rules  docket 
at  the  location  provided  under  the 
capticxii 


list  ofSobjectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
■afcty,  Inccvporation  by  refiraence. 
Safety. 


Adoption  of  the . 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  ss  follows: 

Aalhority:  49  U.S.C.  106(g).  40113, 44701. 

fat.13    (Aawndsdl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airwordiiness 
directive: 

•7-X1-15  BMM  Aantpmca  "T^-nil 
Aircraft  (Formerty  British  Aancpaca 
Regimial  Aircraft  Limitod.  Avro 
IntBinatioDal  Aerocpaca  Division;  British 
Aorospace.  PLC;  Bhtisii  Aeraspace 
Comnwicial  Aiicralt  Limited): 
Amendment  39-10168.  Docket  97-NM- 
05-Aa 

Applicability:  All  Model  Avio  14»-^ 
aenas  airplanM.  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  pieoading  applicability 
provisitm.  rwgsfdiess  of  wfaedier  it  has  been 
otheiwisa  modified,  alteied.  or  repaired  in 
the  sras  subject  to  the  requirements  of  this 
AD.  For  sirpianes  that  hav«  been  modified, 
aharad.  or  repaired  so  that  the  pwfaimance 
of  the  requirements  of  this  AD  is  affected,  tiie 
owner/operator  must  request  approval  for  an 
elltenaSive  method  of  compliance  in 
eooasiaBoawith  paragraph  (b)  of  this  AO. 
The  request  should  inchule  an  assessment  of 
the  efisct  of  the  modification,  alteration,  or 
repair  on  the  unsafs  oonditiaa  addraased  by 
this  AI^  and.  if  tha  maafi  conditiaa  hM  not 


I  eHeiinalad.  the  raqoaat  ihoald  indnda 
specific  proposed  actions  to  addraaa  it 

Compiianca:  Raquiiad  as  indicated,  unless 
arroraplisbad  pterioualy. 

To  ineveq^  poaaible  luailMialiint  of  the 
alartriral  gmarator  hedar  cables  and 
cooaaquant  damage,  which  oooid  lead  to 
poaaiUe  fin  or  loas  of  eeaential  electrical 
sjrsteara.  aocnnpUsh  the  foUowing: 

(a)  Priar  to  the  accumulation  of  500  flight 
cydaa  after  the  efiKtive  date  of  diis  AD, 
modily  the  dactrical  system  in  the  eiecbical 
aquipoMnt  bay  in  anrairdanne  mth  British 
Aarospaoa  Sarrice  Bulletin  SB.24-113- 
015S2A.  dated  March  12, 1996.  or  British 
Aaroapace  Service  Bulletin  SB.24-113- 
01S32A.  Revision  1.  dated  June  18, 1996. 

(b)  An  alternative  nMtbod  of  compliance  or 
ad)ustment  of  the  compUanoe  time  that 
prorides  an  aooeptable  level  of  safety  may  be 
used  if  appnnrad  by  the  Manager. 
Standardiaation  Branch.  ANM-113.  FAA. 
Ttanspoit  Airplane  Directorate.  Operators 
shall  submit  their  requests  to  through  an 
appropriate  FAA  Principal  Maintenance 
Inapertoi,  who  may  add  commentB  and  then 
send  it  to  the  Manager.  Standardizatioa 
Branch.  ANM-113. 

Note  2:  Infocmatian  concern  ing  the 
existence  of  approved  alternative  methods  of 
coraplianoa  vrith  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  Sight  permits  may  be  issued  in 
accocdanca  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  wfaan  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  British  Aerospece  Service 
Bulletin  SB.24-113-01532A.  dated  March  12, 
1996:  or  British  Aerospace  Service  Bulletin 
SB.24-1 13-01 532A,  Revision  1,  dated  June 
la.  1996,  which  mntains  the  following  list  of 
efiective  pages: 


PmeNo. 

Rewann  lewal 
shovel  on 

Dateahoam 
on  page 

1.2„    _ 
3-15  . 

1  

Original  

June  18. 

1996. 
M«cb12. 

1996. 

This  incorporation  by  reference  was 
appfoved  by  the  Diiector  of  the  Federal 
Register  in  accordHioe  virith  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AI(R)  American  Support  Inc.,  13850 
Mdeerm  Roed.  Hemdoo,  Virginia  20171. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW..  soite  760,  Washington. 
DC 

NalB  3:  Tlw  sohiact  of  this  AD  is  addressed 
in  British  airworthinass  directive  0OeM13-96, 
dated  March  12, 1996. 

(e)  This  amendment  becomei  efiective  on 
November  24. 1907. 


i  in  RmMml  Waahington.  on  October 
10. 1M7. 

AcUng  Mnneger,  Transport  Airpkme 
DirectmatB,  Aircraft  Certification  Serrica. 
(FR  Doc  97-27576  Filed  10-17-97;  8:45  ami 
I  COOK  iwa  t*  u 


D^ARTMENT  OF  TRANSPORTATKM 


14CFRPW139 


Poctat  No.  M-NM-iat^AO: 
3»-101«7;  AO  §7-21-1^ 

RM2120-AA64 


(CASA)  Modal  C-ttS 

AGBiCY:  Fedoal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  CASA  Model  C-212 
series  airplanes,  that  requires  an  initial 
inspection  of  the  restrictor  pistons  on 
the  shock  absorbers  of  the  left  and  right 
main  landing  gear  (MLC)  to  determine 
the  number  and  condition  of  threaded 
screw  pins  that  are  installed; 
replacement  of  any  discrepant  pin;  and 
repetitive  inspections  of  certain  pistons. 
Modification  of  certain  pistons  by  the 
installation  of  two  additional  pins 
terminates  these  inspections.  This 
amendment  is  prompted  by  reports 
indicating  that  the  threaded  screw  pin 
that  holds  the  restrictor  piston  on  the 
slide  tube  of  the  shock  absorber  has 
been  found  to  have  loosened  on  some 
airplanes.  The  actions  specified  by  this 
AD  are  iatended  to  prevent  the  loss  of 
hydraulic  damping  in  the  MLG,  due  to 
fiailtire  of  the  screw  pins  that  hold  the 
restrictor  pistons  on  the  slide  tubes  of 
the  shock  absorbers,  and  consequent 
structural  damage  to  the  airplane. 
DATB8:  Effective  November  24.  1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
24, 1997. 

A0CME88ES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
frtnn  Ckinstrucciones  Aeronauticas.  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue.  SW..     , 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 
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FOR  niRTHER  MFORMATION  OONTACT: 
Gregory  Dunn,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056:  telephone 
(425)  227-2799:  fex  (425)  227-1149. 
SUPm^MENTARY  MRWMAT10N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  CASA  Model  C- 
212  series  airplanes  was  published  in 
the  Federal  Register  on  March  7. 1997 
(62  FR  10488).  That  action  proposed  to 
require  an  initial  inspection  of  the 
restrictor  pistons  on  the  shock  absorbers 
of  the  left  and  right  main  landing  gear 
(MLG)  to  determine  the  number  and 
otmdition  of  threaded  screw  pins  that 
are  installed;  replacement  of  any 
discrepant  pin:  and  repetitive 
inspections  of  certain  pistons.  Pistons 
on  which  one  pin  is  installed  are 
required  to  be  modified  by  drilling  two 
new  holes  and  unsealing  two  previously 
drilled  holes,  and  installing  two 
.additional  pins.  This  modificaticm 
terminates  these  repetitive  inspection 
requirements. 

mterested  persons  have  been  afforded 
an  opportunity  to  partitupate  in  the 
making  of  this  amendment  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  ofthe  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

CostlnqMMrt 

The  FAA  estimates  that  41  CASA 
Model  C-212  series  airplanes  of  U.S. 
registry  will  be  afiiscted  by  this  AD. 

It  will  take  approximately  20  work 
hours  per  airplane  to  accomplish  the 
required  actions,  at  an  average  labor  rate 
of  $60  per  work  hour.  Required  parts 
will  cost  approximately  $11  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $49,651,  or  $1,211  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Ki^ulatory  laqtad 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  deterinined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparaticm 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  signfficant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  R^ulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  rules  docket  A  copy  of 
it  may  be  obtained  from  the  rules  docket 
at  the  location  provided  under  the 
caption  A00RE8SCS. 

List  of  Safajects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adtqition  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  aS-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citatitm  for  part  39 
continues  to  read  as  follows: 

Aelkortr-  49  U.S.C.  106(g).  40113. 44701. 

§30l13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


97-21-14  CwiaUiMjuooBS  AarouoticM,  S.A. 
VIASAT  Amendmmit  39-10167.  Docket 
96-NM-120-Aa 

Applicability:  All  Model  C-212  soies 
airplanes,  certificated  In  any  category. 

Note  1:  This  AD  applies  to  each  aiiplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  htive  been  modified, 
altarad.  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affiected,  the 
owner/ofwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  iiiclude'an  assessment  of 
the  eBect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  ctmdition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  addrass  it 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  hydraulic  cUmping 
in  the  main  landing  gear,  due  to  failure  of  the 
screw  pins  that  hold  the  restrictor  pistons  on 
the  slide  tubes  of  the  shock  absorbers,  and 
oonaequent  structural  damage  to  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  600  hours 
time-in-service  after  the  effective  date  of  this 
AD,  conduct  an  inspection  of  each  restrictor 
piston  to  detect  the  number  and  condition  of 
installed  threaded  screw  pins;  in  accordance 
with  CASA  Service  Bulletin  SB-212-32-38. 
dated  June  16, 1994.  Prior  to  further  flight, 
replace  any  loose  pin,  in  accordance  with  the 
service  bulletin  and  accomplish  the 
following,  as  applicable: 

(1)  For  any  piston  on  whitJi  three  threaded 
screw  pins  an  installed:  No  further  action  is 
required  by  this  AD  for  this  piston. 

(2)  For  any  piston  on  which  one  pin  is 
installed  and  two  holes  are  sealed  with 
epoxy:  Remove  the  epoxy,  and  install  two 
additional  threaded  screw  pins,  in 
accordance  with  the  service  bulletin. 
Thereafter,  no  further  action  is  required  by 
this  AD  for  this  piston. 

(3)  For  any  piston  on  which  one  pin  is 
installed  and  no  other  holes  exist: 

(i)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  600  hours  time-in-service  until  the 
modification  required  by  paragraph  (aK3Kii) 
of  this  AD  is  accomplished. 

(ii)  Prior  to  the  accimiulaticm  of  1,800 
hours  time-in-service  after  the  efiiactive  date 
of  this  AD,  or  within  3  years  after  the 
effective  date  of  this  AD,  whicliever  occun 
later,  modify  this  piston  in  accordance  with 
the  service  bulletin.  Accomplishment  of  this 
modification  constitutes  tenninating  action 
for  the  repetitive  inspection  requirements  of 
paragraph  (a)(3Ki)  of  this  AD.  Thereafter,  no 
further  action  is  required  by  this  AD  with 
regard  to  that  piston. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  E)irectorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardizatian 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
^the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  tlie  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  CASA  Service  Bulletin  SB-212-32-38, 
dated  June  16, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Construcciones  Aeronauticas. 
S.A..  Getafe.  MacUd,  Spain.  Copies  may  be 
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JMji^frf  at  tha  FAA.  Tmupoit  AirplazM 
Diractonta.  1601  Lind  Avmue,  SW.,  Ranton, 
WMhington;  or  at  tbe  OfBce  of  tbe  Fadsnl 
Register.  800  North  Capitol  Straat  NW.,  Riito 
700,  Washington.  DC 

Nats  3:  The  subject  of  thi>  AO  i>  addraand 
in  Spanish  ainrorthinaas  diiectiva  07/94. 
datad  October  1994. 

(a)  This  amendment  becomes  efiBctive  on 
November  24. 1997. 

laaoed  in  Rentoo.  WashingtoQ.  on  Octofaar 
10.  1997. 
JmmmV.Dtirmmf. 

Acting  Manag&r,  Transport  Airpknw 
Dinttorate.  Aircraft  Cutification  Service. 
(FR  Doc.  97-27581  Filed  10-1 7-97;  8:45  am] 


D^ARTMENT  OF  TRANSPORTATION 


UCFRPvtW 


[PoGlnlNo.97- 
3»-101««;  AO  fT-ai-iai 

nNt1»-AA64 


AliwmlliiiwMH  Diracttvaa;  Locfchatd 
Modal  382  Sariaa  Airplanaa 


Federal  Aviation 
AdBiinistration,  DOT. 
ACnON:  Final  rule. 


:  This  amendment  adopts  • 
new  airworthiness  directive  (AD), 
applicable  to  all  Lockheed  Model  382 
series  airplanes,  that  requires  revising 
the  Airplane  Flight  Manual  (AFM)  to 
prohibit  the  positioning  of  the  power 
levers  below  the  flight  idle  stop,  and  to 
provide  a  statement  of  the  consequences 
of  positioning  the  power  levers  below 
the  flight  idle  stop.  This  amendment  is 
prompted  by  incidents  and  accidents 
involving  airplanes  equipped  with 
turboprop  engines  in  which  the 
propeller  beta  was  used  improperly 
during  flight.  The  actions  specked  by 
this  AD  are  intended  to  prevent  loss  of 
airplane  controllability,  or  engine 
overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power 
levers  being  positioned  below  the  flight 
idle  stop  while  the  airplane  is  in  flight 
DATES:  EfEsctive  hkivember  24. 1997. 
The  incorporation  by  refsranoe  of 
certain  poblications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
24.1997. 

AOCNCnES:  Tbe  service  information 
refiarencad  in  this  AD  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
S«q>pcrt  Company  (LASSC),  Field 
Support  DeputBMnt.  Dapt.  693.  Zone 
0755,  2251  Lake  Park  Drive.  Smyrna. 
Georgia  30080.  This  informatian  may  ba 


examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Atlanta  Aircraft 
Certification  OfBce.  One  Crown  Center. 
1895  Phoenix  Boulevard,  Suite  450. 
Atlanta,  Georgia. 

FOR  RMTHBI  ■gPWMATlOW  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A.  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia 
30349;  telephone  (707)  703-6063;  fax 
(707) 703-6097. 
aUfyilMCTTAWY  WTOnMATION:  A 
propoaal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Lockheed  Model 
382  series  airplanes  was  published  in 
the  Fatkral  Bagirtai  on  March  26. 1997 
(62  FR  14369).  That  action  proposed  to 
require  revising  the  Limitations  Section 
of  the  Airplane  Flight  Manual  (AFM)  to 

firohibit  tiie  positioning  of  the  power 
evers  below  the  flight  idle  stop,  and  to 
provide  a  statement  of  consequences  of 
positioning  the  power  levem  below  the 
flight  idle  stop. 


lActiaa 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
""^^"g  of  this  amendment.  No 
ctmunents  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cos)  to  the  public. 


The  FAA  has  determined  that  air 
safety  and  the  public  intnest  require  the 
adoption  of  the  rule  as  proposed. 


There  are  ^^proximately  18  Lockheed 
Model  382  series  airplanes  of  the 
afiected  design  in  the  worldwide  fleet 
The  FAA  estimates  that  18  airplanes  of  . 
US.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  S60  per  work  hour.  BaMd 
on  tiieae  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$1,080.  or  S60  par  airplane. 

TIm  cost  impact  figure  discussed 
^ipve  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Kagoiatory  Imparl 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efEects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
undo-  the  criteria  of  the  Regulatory 
Hexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  rules  docket  A  copy  of 
it  may  be  obtained  from  the  rules  docket 
at  the  location  provided  under  the 
caption  ADOnESSES. 

Usl  of  Snbfacts  IB  14  CFK  Part  39 

Air  transportation.  Aircraft.  Aviaticm 
safety.  Incorporation  by  refiuence, 
Safety. 


AdopliiM  of  Ae . 

Accordingly,  pursuant  to  the  ■ 

authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aalkartty:  49  U.S.C  106(g).  40113. 44701. 


fSiLlS    [/ 

2.  Section  39.13  is  amended  by 
adding  the  frdknring  new  airworthinass 
directive: 


•7-n-i3 

Caapaay:  Amandmant  39-10186. 
Docket  97-NM-08-AD. 


v^pp^kohdity:  All  Model  382 1 
aiipUnea,  cactificaled  in  aoy  catagocy. 

Mali  1:  This  AD  applies  to  each  airplaae 
identified  in  the  ptecedtna  appUeafatlihr 
provision,  raganuaas  of  wnaOMr  it  has  Dean 
modified,  altarad.  or  repaked  in  the  ana 
sab^act  to  the  raqoixemMitB  of  thk  ADl  For 
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aiiplanea  that  have  been  modified,  altered,  or 
repaired  ao  that  the  performance  of  the 
requimmants  of  this  AD  is  afiscted,  the 
owner/(^Mntar  must  request  approval  far  an 
altamative  method  of  ccmipiianoe  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  piopoaed  actions  to  address  it 

CaaipUance:  Bequired  as  indicated,  unleas 
accomplished  previously. 

To  prevent  loss  of  airplane  controlUiility, 
or  engine  overspeed  with  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  Bight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effsctive  date 
of  this  AD,  revise  die  Limitations  Section  of 
the  FAA-appraved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  or  Lockheed  AFM  382/E/G, 
Revisitm  24,  dated  November  15, 1996.  into 
the  AFM 

Pnaitioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in-fli^it 
is  prohibited.  Such  positioning  may  lead  to 
loas  of  airplane  control  or  may  rasvdt  in  an 
overspeed  condition  and  cooaequent  loas  of 
engine  power. 

(bi  Ab  alternative  method  of  compliance  or 
ad}ustment  of  the  compliance  time  that 
provides  an  accqjtable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certificatton  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Opeiatan  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  tbe 
Manager.  AtlanU  ACX). 

Note  2:  Information  oooceming  the* 
existance  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  &om  the  Atlanta  ACX). 

(c)  Special  flight  permits  may  be  issued  in 
•ccordanoe  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  C7R 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  Except  as  provided  by  paragraph  (a)  of 
Ihte  AD,  the  AFM  revision  shall  he  dose  in 
accordance  with  Lockheed  Airplane  Fli^t 
Manual  (AFM)  382/E/C,  Revision  24.  dated 
November  15. 1996,  which  contains  the 
following  list  of  effective  pages: 


Page  No. 

Revision 
on  pegs 

Log  of  Revisions   

Page  viE/(viF  Bmk) 

24 

This  inoocporatfon  by  1 
approved  by  the  Diiectar  of  the  Federal 
Ragistar  in  aonordanoe  with  5  U.S.C  SS2(a) 
and  1  CFR  Part  51.  Copies  mi7  ba  obtained 
bam  Locldieed  Aamna^itiral  Syatams 
Supfort  Camfmuf  OLASSQ,  ¥Md  Support 
Departmaot  DapL  asS.  Zoae  0755,  2251  Lake 
Psrk  Drive.  Sm^na.  Gsngia  30e8a  Q^iiaa 


may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Ronton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW,,  suite  700,  Washington.  DC 

(a)  This  amendment  becomes  efiisctive  on 
November  24. 1997. 

.  Issued  in  Ranton,  Washiagtoo.  on  October 
10, 1997. 

JaaHsV.Drraay. 

Acting  h4anager.  Tixauport  Airjdane 
DuectoiatB,  Auuu/l  Certification  Service. 
(FR  Doc.  97-27579  Piled  10-17-97;  8:45  am] 


[»>ARTIIBIT  OF  TRANSPORTATION 
Federal  AvMion  Admint 
14CFRPwt71 


ilaliliin 


AmendnMnt  of  CteesE  Alpepecet 
CO 


AOBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnOM:  Knal  rule. 


This  action  modifies  the 
Alamosa,  CO.  Class  E  airspace  by 
increasing  the  radius  of  the  Qass  E 
surfece  area,  and  by  expanding  the 
lateral  bouindaries  of  the  Class  E 
aixspace  at  and  above  1,200  feet  Above 
Ground  Level  (AGL).  The  additional 
controlled  airspace  is  necessary  to 
contain  two  Standard  Instrunrant 
Approach  Procedures  (SIAP)  which 
have  reoentiy  been  developed  for  the 
Alamosa  Airport  The  intended  effect  of 
this  action  is  to  provide  the  additional 
controlled  air^>ace  necessary  to  enable 
the  FAA  to  provide  Instrument  Flight 
Rules  (IFR),  Air  Traffic  Control  (ATC) 
services  and  separation  to  IFR  aircraft 
operating  on  tiw  SIAP's  and 
transitioning  between  the  terminal  and 
en  route  environments.  The  areas  will 
be  depicted  on  aeronautical  charts  for 
pilot  reference. 

EFFECTIVE  DATE:  0901  UTC.  November 
19. 1997. 


FOR  FURIMBI  —TWIATiaW  OONTAGT: 
Ted  Malland.  ANM-520.1,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-e2, 1601  Lind  Avenue  S.W.. 
Renton.  Washington.  98055-4056; 
telephone  number    (42^  227-2536. 


SUPPiaCNTAIIV 


kllON: 


On  April  2. 1997,  the  FAA  proposed 
to  amend  Part  71  of  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  provide 
additional  Class  E  airspace  area  at 
Alamosa,  Colorado  (62  FR  15635).  The 
recent  ^•""""'—if.nii^  of  tbe  Alamosa 


Instrument  landing  System  (ILS).  and 
Global  Positioning  System  (GPS)  SIAP 
reqtiires  adjustment  of  Class  E  airspace 
in  order  to  segregate  aircraft  operating  in 
instrument  flight  conditions  from 
aircraft  operating  in  visual  flight 
conditions.  Interested  parties  were 
invited  to  participate  in  the  rulemaking 
proceeding  by  submitting  written 
commoits  on  the  proposaL  No 
comments  were  received.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
This  action  is  the  same  as  described  in 
the  proposal.  Class  E  airspace 
designated  as  a  surface  area  for  an 
airport  and  airspace  designations  for 
ainpace  areas  extending  upward  from 
700  feet  or  more  above  the  surfece  of  the 
earth  are  published  in  paragraph  6002 
and  paragraph  6005  of  FAA  Order 
7400.9E,  dated  September  10, 1997,  and 
effective  September  16, 1997,  which  ia  - 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

TlieKale 

This  action  amends  14  CFR  part  71 
Qass  E  ainpace  at  Alamosa.  CO.  The 
portion  of  the  existing  ainpace  area 
extending  upward  from  die  stirfece  will 
be  expanded  by  iiureasing  the  radius  of 
the  area  from  4.3  nautical  miles  (NM)  to 
5  NM.  Where  a  SL\P  has  been 
designated  for  the  airport  and 
communications  and  weether  reporting 
critoia  are  met,  the  FAA  establishes 
Qass  E  ainpace  extending  upward  from 
the  surface  to  the  base  of  overlying 
controlled  ainpace  to  contain  terminal 
instrument  operations  if  such  action  is 
justified  and/or  in  the  pubic  interest     • 
This  action  also  expands  and  simplifies 
the  portion  of  the  area  extending 
upward  from  1,200  feet  AGL.by 
redefining  the  lateral  boundaries  of  the 
area.  The  FAA  establishes  Class  E 
ainpace  wrtwnding  upward  from  1.200 
feet  AGL  where  necessary  to  contain 
aircraft  transitioning  between  the 
tnnnin^l  and  m  route  environments. 
The  FAA  has  ncantiy  established  0>S 
and  ILS  SIAPs  for  use  by  aircraft 
arriving  at  the  Alamosa  Airport  The 
additional  Qass  E  airspace  established 
by  this  rule  is  necessary  to 
accommodate  the  new  SIAP's.  The 
intended  effect  of  this  action  ia  to 
provide  the  controlled  airspace 
necessary  to  enable  the  FAA  to  provide 
IFR  ATC  sarvicas  and  separation  to  IFR 
aiioaft  operating  on  the  GPS  and  ILS 
SIAP's,  and  while  transitioning  between 
the  m  route  and  tenninal  enviroimients. 
Hie  areas  will  ba  dipictad  on 
appro{»iate  aeronautical  diarts  for  pilot 
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The  FAA  has  detennined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  IX>T  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traflic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

Liat  of  Sabjecta  in  14  CFK  Part  71 

Airspace,  Incorporation  by  lefBrence, 
Navigation  (air). 

Adoption  of  tbe  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  14  CFR 
part  71  is  amended  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  autfafwity  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aethority:  49  U.S.C  106(g).  40103,  40113. 
40120:  E.O.  10S54.  24  FR  9565.  3  CFR  1959- 
1963Comp..  p.  389. 

fl71.1    [Aawndad] 

2.  The  incorporation  by  reference  in 
14  CFR  part  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Patxtgraph  6002    Oasa  E  airspace  designated 
at  a  surface  area  for  an  airport. 


ANM  CO  Ea  AlawMa.  00  (iaviaadi) 

Alamosa.  San  Luis  Valley  Ragional/Beigman 
Field.  CO 
Oat  37^S6'06 "  N,  long.  105*521)1"  W) 
Alamosa  VORT  AC 
(lat  ZTVnr"  N,  long.  105'4«'56''  Yf) 
Within  a  5-mile  radius  of  the  San  Luis 
Valley  Ragional/Betgman  Fiald.  and  within  3 
miles  each  side  of  the  Alamosa  VORT  AC 
127*  and  335*  radials  extending  from  the  5- 
mile  radius  to  10.1  miles  southeast  of  the 
VORT  AC.  This  Class  E  ainpKs  area  is 
effective  during  the  specific  dates  and  times 
astablished  in  advance  by  a  Notice  to 
Ainnan.  The  afiective  date  and  time  will 


thereafter  be  continuously  published  in  tbe 
Aiiport/Fadlity  Directory. 


Paragraph  600S  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMOOE5 


co[: 


Alamosa.  San  Luis  Valley  Regiooal/Beigman 
Field,  CO 
(lat  37*26'08"  N,  long.  105*52W"  W) 
Alamosa  VORTAC 

flat  37*20'57"  N.  long.  105*4«'56''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  sur&ce  within  8.7  miles 
northeast  and  miles  southvfest  of  the 
Alamosa  VORTAC  335*  and  155*  radials 
extending  from  20.1  miles  northwest  to  10.5 
miles  southeast  of  the  VORTAC,  and  within 
1.8  miles  northwest  and  5.3  miles  southeast 
of  the  Alamosa  VORTAC  200*  radial 
extending  from  the  VORTAC  to  14  miles 
southwest  of  the  VORTAC;  that  airspace 
extending  upward  from  1 .200  fleet  above  tiie 
surface  within  an  area  bounded  by  a  point 
beginning  at  lat  37*3r00"  N.  long. 
106*14'00"  W:  kt  3r44'00"  N.  long. 
105*55*00"  W;  lat  3r52'00"  N;  long 
105*43'00"  W:  lat  37*49'00''  N,  long. 
105*31'00"  W;  lat  37*20'30"  N,  long. 
105*1800"  W:  lat  37*0330"  N.  long. 
105*18'00"  W;  lat  37n)l'30"  N.  long. 
105*46'00"  W:  lat  37*05'25''  N,  long. 
106*02'00"  W;  lat  37*09'00"  N.  long. 
106*19'00"  W;  lat.  3rir0O"  N.  long. 
106*2100"  W:  tbance  to  tbe  point  of 
beginning 
•         •         •         •         • 

Issued  in  Seattle,  Washington,  on 
September  9,  1997. 

GlaMA.Adaimin. 

Assistant  i4anager.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
(FR  Doa  97-27364  Filed  10-17-97;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Pwt  1203 
Rm2700^AC2e 

Information  Security  Program 

AQBICV:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  NASA  is  amending  14  CFR 
Part  1203  by  revising  subpart  H. 
"Delegation  of  Authority  to  Make 
Determinations  in  Original 
Classification  Matters."  This 
amendment  changes  the  designated 
officials  for  Secret  and  Confidential 
authority,  deletes  old  NASA  position 
titles,  replaces  them  with  current  NASA 
organization  position  titles,  and  adds 
original  declassification  authorities  in 


compliance  with  Executive  Ordo' 
12958. 

EFFECnVE.OATE:  October  20, 1997. 
FOR  FURTHER  MFORMATKM  OONTACT. 
Erwin  V.  Minter,  202-358-2314. 
SUPPLBien-ARY  MFORMATKM:  NASA 
published  14  CFR  Part  1203  subpart  H 
in  the  Federal  Register  on  November  9, 
1988  (53  FR  45259).  It  identified  NASA 
officials  who  are  authorized  to  make, 
modify,  or  eliminate  seciuity 
classification  assignments  to 
information  under  their  |urisdiction  for 
which  NASA  has  original  classification 
authority.  This  amendment  reflects 
NASA's  current  organizational  position 
titles. 

Since  this  action  is  internal  and 
administrative  in  nature  and  does  not 
afiect  the  existing  regulations,  notice 
and  public  comment  are  not  required. 

The  National  Aeronautics  and  Space 
Administration  has  determined  the 
following: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  since 
it  will  not  exert  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12866. 

List  of  Snbfacta  ia  14  CFK  Part  1203 

Security  Classified  information. 
Foreign  relations.  Security  measures. 

For  reasons  set  out  in  the  Preamble. 
14  CFR  part  1203  is  amended  as  follows: 

PART  1203-4NFORMATION  SECURITY 
PROGRAM 

1.  The  authority  citation  for  Part  1203 
is  revised  to  read  as  foUows: 

Atrtbority:  42  U.S.C  2451  etseq.utd  E.O. 
12958.  60  FR  19825,  3  CFR.  1905  Comp.,  p. 
333. 

2.  Subpart  H  is  revised  to  read  as 
follows: 

Subpart  II    DalegaUon  •«  Authority  to  Malta 
>  In  Orioinal  CtaaaMcaUofi 


Sec. 

1203.800  Delegations. 

1203.801  Redelegation. 

1203.802  Reporting. 

Subpart  H—Datogation  Of  Authority  to 
Maka  Datarminations  In  Original 
Ctaaalfication 


f  1203.SOO 

(a)  The  NASA  officials  listed  in 
paragraph  (b)  (1)  and  (2)  of  this  section 
are  authorized  to  make,  modify,  or 
eliminate  sectuity  classification 
assignments  to  iiifonnation  under  thtfir 
jurisdiction  for  which  NASA  has 
original  classification  autluuity.  Such 


fjaiwl  lagirtw  /  W6L  62,  Ne.  202  /  Monday.  OcttAer  20.  1997  /  Rulag  and  RagulatiaDs     3«3tl 


actions  diall  be  in  acoordanoe  with 
currently  applicable  criteria,  guidelines, 
laws,  and  regulations,  and  thc^  shall  be 
subject  to  any  contrary  determination 
that  has  been  made  by  the  SenicH' 
Agency  Official  for  Classified  National 
Sectirity  Information,  or  by  any  other 
NASA  official  authorized  to  make  such 
a  detannination.  The  Director,  Security 
Management  Office,  is  (fesignatsd  to  act 
as  the  Senior  Agency  Official  far 
Classified  National  Security 
Information.  The  NASA  officials  listed 
in  paragraph  (bM3)  of  the  section  are 
audiorized  to  declassify  top  Secret 
security  classification  assigiun«its  over 
25  jraars  old  to  information  under  their 
jiuisdicticHi  bu  which  NASA  has 
original  classification  authcmty.  The 
NASA  officials  listed  in  paragraphs 
(bX4)  of  this  section  are  authorized  to 
declassify  Secret  and  Confidential 
security  classification  aasignments  to 
information  imder  their  jurisdiction  far 
which  NASA  has  original  classification 
authority. 

(b)  Designated  officials.  (1)  TOP 
SECRET  Oassification  Authority^i) 
Administrator. 

(ii)  Deputy  Administiatar. 

(iii)  Associate  Deputy  Administrator. 

(iv)  Associate  D^uty  Administiatar 
CTechnical). 

(v)  Senior  Agency  Offitdal  far 
Classified  National  Seoirity 
Information. 

(2)  S£CR£r  and  CONFIIXNTTAL 
Classifhatioa  Authority.  Officials  listed 
in  paragraph  (b)(1)  of  ^is  section. 

(3)  Declassification  Authority,  Top 
Secret  Assignments  over  25  yean  Old. 
(i)  Agency  Security  Prc^ram  Manager. 
NASA  Headquarters. 

(ii)  Such  other  officials  as  may  be 
delegated  declassification  authority,  in 
writing,  by  the  Senior  Agency  Official 
for  Classified  National  Security 
Information. 

(4)  Declassification  Authority,  Secret 
and  Confidential,  (i)  Security 
Administrative  Team  Leader, 
Headquarters  NASA. 

(ii)  Such  other  officials  as  may  be 
delegated  declassification  authority,  in 
writing,  by  the  Senior  Agency  Official 
for  Classified  National  Security 
Information. 

(c)  Written  requests  for  original 
classification  authority  or 
declassificatioa  authority  shall  be 
forwarded  to  the  Senior  Agency  Official 
for  Classified  National  Security 
Information,  with  appropriate 
justification  appended  thereto. 

(d)  The  Senior  Agency  Official  for 
Classified  National  Security  Information 
shall  maintain  a  list  of  all  delegations  of 
original  daaeification  of  declassification 


mthoQty  by  name  or  title  of  the  position 
held. 

(e)  The  Senior  Aganqr  Official  for ' 
Classified  National  Secority  Information 
shall  conduct  a  poiodic  review  at 
delegation  lists  to  ensure  (hat  the 
officials  so  designated  have 
demonstrated  a  continuing  need  to 
exercise  such  authority. 

<f)  Original  classification  authority 
shall  not  be  delegated  to  persons  who 
only  reproduce,  extract,  or  summarize 
dauified  informatum,  or  who  only 
apply  classification  nmrtrif^  derived 
£rom  source  material  or  as  directed  by 
a  classification  guide. 


fisoisoi 

Redelegaticm  of  TOP  SECRET, 
SECRET,  or  CCff4FI£ffiNTIAL  original 
daasification  authority  or 
declassification  authority  is  mt 
authorized. 


The  officials  to  wdiom  original 
classification  authcHity  has  been 
delegated  luider  this  section  shall 
ensiue  that  feedback  is  provided  to  the 
Senior  Agency  Official  for  National 
Security  Information.  Hie  Senitv 
Agency  Official  for  National  Security 
Information  shall  ke^  the 
Administrator  ciurently  informed  of  all 
significant  actions,  prc^lems,  or  otho' 
matters  of  substance  related  to  the 
exercise  of  the  authority  delegated 
hereunder. 
Duiel  S.  Goldia. 
Administrator. 
[FR  Doc.  97-27651  FUed  10-17-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaante  and  Alrooapharte 
Admlitfatiation  .  . 

15  CFR  Pan  922 

pocket  Na  971014245-7246-01] 

Tampoiary  Rule  ProMI)iting  Artchoring 
by  Vaaaato  50  Meters  or  Qraalar  in 
Length  on  Tortugas  Bank  VVIthln  tha 
Florfda  Keys  National  Marfna 
Sanctuary 

AGBtCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS)  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Temporary  rule. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 


issues  a  temporaiy  rule  prohibiting 
anchoring  by  vassals  50  metan  in  length 
or  greater  an  the  Tortugas  Bank  within 
die  Florida  Keys  National  Marine 
Sanctuary  (Sanctuary).  Tliis  temporary 
rule  is  neceesaiy  to  prevent  future  ii^ury 
to,  and  dastractioo  of,  living  coral  on 
Tortugas  Bank  caused  by  such 

EFFECTIVE  DATCB:  This  temporary  rule  is 
effective  faom  12K)1  am  October  17, 
1997  until  February  12. 1998. 


iVOK  CONTACT: 
Billy  D.  Causey,  Superintendent,  Florida 
Keys  National  Marine  Sanctmry 
(FKNMS),  Poat  Office  Box  500368. 
Marathon.  Florida  33050.  (305)  743- 
2437. 


TAWY  sronMATIOW.  hi 
accordance  with  15  CFR  922.165  of  the 
Florida  Ke]r8  National  Marine  Sanctuary 
regulations  (62  FR  32154.  June  12. 1997) 
and  the  Co-Trustees  Agreconent  ba 
Co(^[Mfetive  Management  of  the  Florida 
Kejrs  National  Marine  Sanctuary  made 
-between  the  Governor  and  Cabinet  of 
die  State  of  Florida  and  NOAA  dated 
May  19,  1997.  NOAA  has  consulted 
widiend  received  approval  fiom  the 
Governor  of  the  State  of  Florida 
concerning  the  issuance  of  this 
temporary  rule. 

Section  922.165  provides  that,  where 
necessary  to  prevent  or  minimjM  the 
destruction  of,  loss  of,  or  injury  to  a 
Sanctuary  resoiuce,  any  and  aU 
activities  are  sut^ect  to  immediate 
temporary  regulation,  iucluding 
prohibition,  for  up  to  120  days. 
Emergency  regtilations  cannot  take 
efiiect  in  Florida  territorial  waters  imtil 
approved  by  the  Governor  of  the  State 
of  FltHida. 

Backgroand 

This  temporaiy  rule  is  necessitated  by 
the  recent  discovery  of  significant  injtiry 
to,  and  destruction  of,  living  coral  on 
Tortugas  Bank,  west  of  the  Dry  Tortugas 
National  Park,  caused  by  the  anchoring 
of  vessels  50  meters  or  greater  in  length, 
and  the  need  to  prevent  fotiue  injury. 

Current  15  CFR  922.163(aM5)(ii) 
prohibits  having  vessels  anchored  in  the 
Sanctuary  on  living  coral  other  than 
hardbottom  in  water  depths  less  than  40 
feet  when  visibility  is  such  that  the 
seabed  can  be  seen.  However,  this 
regulation  does  not  protect  the  coral 
located  in  the  area  covered  by  this 
temporary  rule  because  the  water  there 
is  deeper  than  40  feet. 

Anchoring  of  vessels  50  meters  or 
greater  in  Iragth  on  Tortugas  Bank  has 
been  documented  as  having  caused 
significant  injury  to  living  coral  reef 
resources.  Vessels  of  such  size  have 
anchoring  gear  of  massive  weight  and 
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size  with  heavy  chains  hundreds  of  feet 
in  length  weighing  as  much  as  8  to  10 
tons.  Vessels  smaller  than  SO  meters  in 
length  have  not  been  docuiiiented  a» 
having  caused  injury  or  loss  of  living 
coral  on  Tortugas  Bank.  Their  anchoring 
gear  generally  is  less  massive  ia  size  and 
weight.  Therefore,  this  temporary  rule 
only  prohibits  anchoring  by  vessels  of 
50  meters  or  greater  in  length  on  the 
Tortugas  Bank.  The  location  by 
coordinates  of  the  prohibited  anchoring 
area  is  set  forth  below. 

Transit,  fishing  and  all  other  activities 
currently  allowed  in  the  area  are  not 
affected  by  this  temporary  rule. 
Alternative  anchor  sites  for  vessels  50 
meters  or  greater  in  length  are  located 
within  approximately  two  nautical 
miles  of  the  prohibited  area.  The  close 
proximity  of  these  alternative  anchoring 
sites  should  mitigate  any  potential 
economic  impact  on  such  vessels  since 
cost  of  the  time  and  fuel  to  manmiver  to 
this  area  and  the  additional  time  and 
labor  in  letting  out  and  pulling  in  the 
additional  anchor  chain  should  be 
minimal. 

The  location  of  altamative  anchoring 
sites  for  vessels  greater  than  50  meters 
in  length  ara  provided  below. 

Location  and  Boundary  of  Area  Where 
Anchoring  by  Vassal*  50  Meters  or 
Greater  in  Length  is  Prohibited 

The  coordinates  of  the  area  on  the 
Tortugas  Bank,  west  of  the  Dry  Tortugas 
National  Park,  closed  to  anchoring  by 
vessels  50  meters  or  greater  in  lei^gth 
are: 

(1)  24*  45.75' N    82*  54.40' W 
(2)24*45.60'N     82*  54.40' W 

(3)  24*  39.70'  N     83*  00.05'  W 

(4)  24*  32.00' N     83*  00.05' W 

(5)  24*  37.00' N     83*0ft.00'W 

(6)  24*  40.00' N     83*  06.00' W 

Alteraative  AnchiwiBg  SHaa 

Alternative  anchoring  locations  in  the 
vicinity  of  the  area  closed  to  anchoring 
are: 

Areas  to  the  west  of  the  Sanctuary 
boundary  in  depths  greater  than  the  20 
fethom  contour  line,  indicated  on 
NOAA  Nautical  Chart  Numbers  11434 
and  11420.  The  bottom  type  in  these 
areas  is  sand/mud  or  sand/shell.  This 
location  is  approximately  2  nautical 
miles  west  of  the  living  coral  reeb  that 
form  Tortugas  Bank  where  anchoring 
damage  to  the  corals  is  occurring. 
Mariners  should  note  the  existence  of  a 
submerged  shipwreck  located  at  24*  38' 
N  83"  08.00'  W.  This  shipwreck  is  a 
landing  ship  transport  which  was  lost  in 
1948. 

Psnahies 

Pursuant  to  15  CFR  992.45,  any 
violation  of  the  rule  is  subject  to  a 


maxhnum  civil  penalty  of  $110,000  per 
violation  per  day.  Furtiiermore,  the 
NMSA  and  regiilations  authorize  a 
proceeding  in  rem  against  any  vessel 
used  in  violatipn  of  any  such  regulation. 

daasification 

Under  5  USC  553(b)(B),  the  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management,  NOAA  for 
good  cause  finds  that  providing  prior 
notice  and  public  procedure  thereon 
with  respect  to  this  rule  is  contrary  to 
the  public  interest  This  is  due  to  recent 
evidence  that  has  come  to  light  that 
severe  damage  to  coral  in  the  area  has 
been  caused  by  the  chains  and  anchors 
of  vessels  50  meters  or  greater  in  length. 
Further  damage  to  the  living  coral  reef 
will  occur  if  the  prohibition 
implemented  by  this  rule  is  delayed  to 
provide  prior  notice  and  opportunity  for 
public  conunent 

Likewise,  under  5  U.S.C.  553(dK3). 
the  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
NOAA  for  good  cause  finds  that 
delaying  the  effective  date  of  this  rule 
for  30  days  is  contrary  to  the  public 
intecesL  First,  if  the  rule  is  delayed  for 
30  days,  significant  damage  to  the  living 
coral  resources  could  result.  Further,  30 
days  is  not  necessary  to  give  notification 
to  vessels  which  might  anchor  in  the 
area  in  the  future  or  for  any  vessel 
presenUy  anchored  to  move  to  an 
alternative  anchoring  site.  The  U.S. 
Coast  Guard  will  give  immediate 
notification  to  vessels  and  they  then 
can,  in  a  short  period  of  time,  move  and 
re-anchor  in  the  recommended  location. 
Notification  will  be  made  by  the  U.S. 
Coast  Guard  via  notice  to  mariners, 
Sanctuary  radio  announcements,  press 
releases,  press  conJarences,  and  with 
assistance  by  the  U.S.  Coast  Guard  and 
Dry  Tortugas  National  Park  staff  on  the 
water  within  the  area.  This  rule  is 
effective  on  12:01  am  on  the  second  day 
after  the  filing  of  this  rule  at  the  Office 
of  the  Federal  Register,  to  allow 
adequate  time  for  any  vessels  to 
relocate. 

Encntive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  concuzied  that  this  rule  is 
not  significant  within  the  meaning  of 
Section  3(f)  of  Executive  Order  12866. 

Exacutire  Order  13612. 

NOAA  has  concluded  that  this 
regulatory  action  does  not  have 
federalism  implications  sufficient  to 
warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 


Regulatoiy  Flexiliility  Act 

Because  this  rule  is  not  required  to  be 
issued  with  prior  notice  and 
opportunity  for  public  comment  by  5 
U.S.C.  553  or  by  any  other  law,  it  is  not 
subject  to  the  Regulatory  Flexibility  Act 
requirement  for  preparation  of  a 
regulatory  flexibility  analysis,  and  none 
has  been  prepared. 

Paperwork  Seduction  Act 

This  rule  does  not  impose  an 
information  collection  requirement 
subject  to  review  and  approval  by  OMB 
imder  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C  3500  et  seq. 

Dated:  Octobor  17. 1997. 

Nancy  Foatar, 

Assistant  Administrator. 

IFR  Doc.  97-27700  Filed  H>-15-97;  12;17 
pm] 
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DEPARTMENT  OF  LABOR 

uocupaDonai  «MMiy  ana  nvMin 
AdmlnistralkMi 

29  CFR  Pwt  1910 
RiN  1216-^AAA96 

Methylene  Chtorkto;  Amendment; 
Extension  of  Start-up  Dates 

AOENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Ltbm. 

ACTION:  Final  Ride;  amendment; 

extension  of  start-up  dates  of 

compliance. 


The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
extending  the  start-up  date  for  most 
provisions  of  the  metiiylene  chloride 
standard  for  larger  employers  by  45  days 
to  December  21, 1997.  Larger  employers 
were  reqiiired  to  commence  initial 
monitoring  by  September  7, 1997,  and 
that  date  is  unchanged.  OSHA  is  also 
extending  the  start-up  date  for  initial 
monitoring  for  foam  manufacturers  with 
20  to  99  employees  by  45  days  to 
December  21, 1997,  Employers  with 
fewer  than  20  employees  have  later 
start-up  dates,  which  are  not  changed. 
DATES:  The  effective  date  of  this 
amendment  is  October  20, 1997. 

Compliance:  The  start-up  date  for  all 
provisions  of  the  methylene  chloride 
standard  except  initial  monitoring  and 
engineering  controls  for  employers 
specified  in  §  1910.1052(n)(2)(iiiKC)  is 
extended  to  Etecember  21, 1997  (255 
days  after  the  efiiective  date  of  the 
standard).  The  start-up  date  for  the 
initial  monitoring  provision  of  the 


methylene  chloride  standard  is 
extended  to  December  21, 1997  (255 
days  after  the  effective  date  of  the 
standard)  for  employers  specified  in 
§1910.1052(n)(2)(i)(B). 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director,  OSHA 
Office  of  Public  Afiiairs,  U.S. 
Department  of  Labor,  Room  N3647,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210,  telephone  (202)  219-8151. 

•UPPLEMOITARY  INFORMATION:  OSHA 
published  a  new  methylene  chloride 
standard  January  10, 1997  (62  FR  1494). 
That  standard  included  extended  start- 
up dates  for  its  various  provisions 
depending  on  the  size  of  the  employer. 
The  three  categories  of  employers  were 
employers  %vith  fiswer  than  20 
employees,  foam  manufectures  with  20- 
99  employees,  and  "all  other 
employers." 

OSHA  published  notification  of  OMB 
approval  of  information  collection 
requirements  on  August  8.  1997  (62  FR 
42666).  As  the  start-up  date  for  initial 
monitoring  for  "all  other  employers" 
was  August  8, 1997,  OSHA  extended 
that  date  to  September  7, 1997  to 
provide  added  notice  to  implement 
compliance. 

On  September  15, 1997  (62  FR  48175), 
OSHA  published  a  notice  extending  the 
start-up  date  for  all  provisions  of  the 
standard  except  initial  monitoring  (and 
engineering  controls,  which  already  had 
a  later  start-up  date)  from  October  7, 
1997  to  November  6. 1997  for  "all  other 
employers."  Other  start-up  dates  were 
left  unchanged. 

OSHA  has  concluded  that  an 
additional  45  days  (to  December  21, 
1997)  is  needed  for  hnplementetion  of 
the  provisions  except  initial  monitoring 
and  engineering  controls  for  "all  other 
employers."  This  allows  for  a  more 
efficient  and  effective  implementetion 
of  those  provisions.  OSHA  has  also 
concluded  that  an  additional  45  days  (to 
December  21, 1997)  is  needed  for  foam 
manufacturers  with  between  20  and  29 
employees  to  comply  with  the  initial 
monitoring  requirements.  OSHA  ia 
amending  paragraphs 
§  1910.1052(n)(2)(i)(B)  and 
S  1910.1052(n)(2XiiiKC)  to  implement 
this  decision. 

The  date  for  completion  of  initial 
monitoring  for  employers  with  fewer 
than  20  employees  is  February  4, 1998, 
and  remains  unchanged.  See  62  FR  1606 
Oanuary  10, 1997)  for  a  listing  of 
effective  and  start-up  dates. 

OSHA  finds  that  tiiere  is  good  cause 
to  issue  this  extension  without  notice 
and  public  comment  because  following 
such  procedures  would  be  impractical, 
uimecessary  or  contrary  to  the  public 


interest  in  this  case.  OSHA  believes  that 
it  is  in  the  public  interest  to  give  certain 
employers  additional  time  to  implement 
certain  provisions. 

Authority  And  Signature 

This  dociunent  was  prepared  under 
the  direction  of  Gregory  R.  Watchman, 
Acting  Assistant  Secretary  of  I^bor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  D.C.  20210. 

Signed  at  Washington,  DC  this  15th  day  of 
October  1997. 

Gregory  R.  Watchman, 

Acting  Assistant  Secretary  of  Labor. 

List  of  Subfecti  in  20  CFR  Part  1910 

Chemicals,  Hazardous  Substances. 
Occupatioiud  safety  and  health. 
Reporting  and  recordkeeping 
requirements. 

PART  1910-{AMENDED] 

1.  The  general  authority  citation  for 
subpart  Z  of  CFR  29  part  1910  continues 
to  read,  in  part,  as  follows: 

Aothority:  Sections  4, 6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C  653,  855,  and  657  );  Secretary  of 
Labor's  Order  No.  12-71  (36  FR  8754),  8-76 
(41  FR  25059),  9-83  (48  FR  35736).  1-90  (55 
FR  9033),  or  6-96  (62(FR  111),  as  applicable; 
and  29  CFR  Part  1911. 
•         •         *         •         • 

2.  Paragraphs  (nM2)(i)(B)  and 
(n)(2Hiii)(C)  of  §  1910.1052  are  revised 
to  read  as  follows: 

11910.1062    MaHiylanaCtilofMe. 
(n)«  •  • 

(!)••• 

(B)  for  polyurethane  foam 
manufactures  with  20  to  99  employees 
with  255  days  after  the  effective  date  of 
this  section. 

(ii)*  •  • 

(iii)*  •  • 

(C)  For  all  other  employen  within  255 
days  after  the  effective  date  of  this 
section. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 

[DoOeOIOA-R] 

mN-0720-AA42 

OCHAMPUS;  State  Victims  of  Crime 
Compensation  Programs;  Voice 
Prostliesas 

AQOICY:  Office  of  Uie  Secretary,  DoD. 
ACTIOM:  Interim  final  rule;  request  for 
conunents. 


(FR  Doc  97-27691  Fifed  10-17-97;  8:45  am) 
aajJNG  ooK  4si»-as-M 


':  This  interim  final  rule 
establishes  OCHAMPUS  as  primary 
payer  to  Stete  Victims  of  Crime 
Compensation  Pro-ams  and  estebliahes 
voice  prostheses  as  a  CHAMPUS 
benefit 

DATES:  The  amendments  to  §  199.2  and 
S  199.8  are  effective  September  13, 1994 
and  the  revision  of  §  199.4(g)(48)  is 
effective  October  5, 1994.  Written 
comments  will  be  accepted  until 
December  19, 1997. 
AOORCSSes:  Forward  comments  to  the 
OCHAMPUS,  Program  Development 
Branch,  Aurora,  CO  80045-6900. 
FOR  FURTHER  MFORMATION  CONTACT: 
Connie  Kiese.  OCHAMPUS.  Prc^ram 
Development  Branch,  telephone  (303) 
361-1178. 

««PPtawiTARY  INFORMATION:  Under  10 
U.S.Q  1079(j)(l),  no  CHAMPUS  benefits 
shall  be  available  for  the  payment  for 
any  service  or  supply  for  persons 
eiuoUed  in  any  other  insurance,  medical 
service,  or  health  plan  to  the  extent  that 
the  service  or  supply  is  a  b«iefit  imder 
the  other  plan,  except  in  the  case  of 
those  plans  administered  under  titie 
XDC  of  the  Social  Security  Act 
(Medicaid)(51  FR  24008).  Therefore,  in 
all  double  coverage  situations,  and  for 
all  classes  of  beneficiaries,  CHAMPUS 
shall  be  secondary  payer  except  when    . 
the  other  medical  coverage  is  provided 
through  Medicaid. 

However,  on  September  13, 1994, 
Public  Law  103-322  was  signed  into 
effect.  Section  230202  of  that  law  stetes 
that  notwithstanding  any  other  law,  if 
the  compensation  paid  by  an  eligible 
crime  victim  compensation  plan  would 
cover  costs  that  a  Federal  program  or  a 
federally  financed  State  or  local 
program  would  otherwise  pay, 

(1)  Such  crime  compensation  program 
shall  not  pav  that  compensation:  and 

(2)  The  other  program  shall  make  its 
pa]rments  without  regard  to  the 
existence  of  the  crime  victim 
compensation  program. 

This  provision  mandates  that 
CHAMPUS  «"""T^f  primary  payer  stetus 
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to  State  Victiins  of  Crime  Compensation 
Programs. 

This  interim  final  nile  is  being 
published  and  no  previous  public 
comment  period  has  berai  requested. 
The  change  is  mandated  through  public 
law  signed  into  effect  on  September  13, 
1994,  and  we  do  not  believe  it  is  in  the 
public  interest  to  delay  the 
implementation  through  the  publication 
of  a  proposed  rule.  However,  for  a 
period  of  60  days  following  the  date  of 
publication  of  this  interim  final  rule  in 
the  Federal  Regieler,  we  will  accept 
public  comments  and,  when 
appropriate,  will  revise  the  amendment 
A  notice  advising  of  any  revision 
prompted  by  public  comments  will  be 
published  in  the  Federal  Register  not 
later  than  90  days  following  the  end  of 
the  comment  period.  Benefits  will  be 
granted  retroactively,  efiiactive 
September  13, 1994  for  State  Victims  of 
Crime  Compensation  Programs  and 
voice  proetheses. 

The  National  Defense  Authorization 
Act  fior  Fiscal  Year  1995  (Public  Law 
103-337).  section  705.  October  5,  1994. 
added  voice  prostheses  to  the  benefits 
available  under  CHAMPUS.  Benefits 
will  be  granted  retroactively,  efiiective 
October  5. 1994. 

Because  this  change  is  also  mandated 
through  public  law.  we  do  not  believe 
it  is  in  the  public  interest  to  delay  the 
implementation  through  the  publication 
of  a  proposed  rule.  A  comment  period 
of  60  days  following  the  date  of 
publication  of  this  amendment  in  the 
Federal  Regiiler  is  provided. 

Effective  September  13. 1994, 
CHAMPUS  is  considered  primary  payer 
to  state  victims  of  crime  compensation 
programs.  The  efiiective  date  for  the  new 
CHAMPUS  benefit  of  voice  prosthesis  is 
October  5, 1994. 

Beg0lalory  Procedmea 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  interim  final  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  The  changes  set 
forth  in  this  interim  final  rule  are  minor 
revisions  to  the  existing  regulation. 
Since  this  interim  final  rule  does  not 
impose  information  collection 
requirements,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501-511). 


List  of  Sttb^ecte  ia  32  CFR  Part  199 

Claims,  Handicapped.  Health 
insurance.  Military  personnel. 

PART  199— (AMENDEO] 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

AatlMritr-  5  U.S.C  301:  and  10  U.S.C 
Chapter  55. 

2.  Section  199.2(b)  is  amended  by 
adding  a  definition  "State  Victims  of 
Crime  Compensation  Programs"  in 
alphabetical  order  to  mn\  rs  follows: 

§199.2    DetlnWlom> 


(b) 


•  • 


Stofe  V7ctuns  of  Crime  Compensation 
Programs.  Benefits  available  to  victims 
of  crime  under  the  Violent  Crime 
Control  and  Law  Enforcameni  Act 

•        •        •        •        • 

3.  Section  199.4  is  amended  by 
revising  paragraph  (g)(48)  to  read  as 
followrs: 


f1ML4 


program  beneflla. 


(48)  Prosthetic  devices.  Prostheses, 
except  artificial  limbs,  voice  prostheses 
and  eyes,  or  if  an  item  is  inserted 
surgically  in  the  body  as  an  integral  part 
of  a  surgical  procedure.  All  dental 
prostheses  are  excluded,  except  for 
those  specifically  required  in 
connection  with  otherwise  covered 
orthodontia  directiy  related  to  the 
surgical  correction  of  a  cleft  palate 
anomaly. 

4.  Section  199.8  is  amended  by 
revising  paragraphs  (bM3)(iii).  (b)(3Xiv) 
and  by  adding  paragraph  (bM3)(v)  as 
foUows: 


f19fL8    DouMa 


fb)'  •  • 

(3)  •  *  • 

(iii)  Entitiement  to  receive  care  fitun 
Uniformed  Services  medical  care 
facilities: 

(iv)  Certain  Federal  Government 
programs,  as  prescribed  by  the  Director. 
OCHAMPUS,  that  are  designed  to 
provide  benefits  to  a  distinct  beneficiary 
population  and  for  which  entitiement 
does  not  derive  from  either  premiimi 
pajrment  of  monetary  contribution  (for 
example,  the  Indian  Health  Service);  or 

(v)  State  Victims  of  Crime 
CcHopensation  Programs. 


Dated:  October  10. 1997. 
L.M.  Bynam, 

Ahemate  OSD  Federal  BegigterLiaiMoa 
Officer,  Department  ofD^enae. 
(FR  Doc  97-27641  Filed  10-17-97;  8:45  am) 
MiiHti  oooc  moo  0<  M 


DEPARTMENT  OF  TRANSPORTATION 

Co— t  Guard 

33  CFR  Part  117 

(CQO01-C7-0iq 

RM2115-AE47 

Draiwbf  tdga  Opftton  Regulrtlont; 
Bronx  Rivsr,  NY 

AQENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


:  The  Coast  Guard  is  rhnngftig 
the  regulations  governing  the  Brucbier 
Boulevard  Bridge,  over  the  Bronx  River 
in  the  Bronx.  New  York.  In  addition,  the 
location  of  the  bridge  in  this  section  will 
be  mora  clearly  identified  and 
redundant  language  regarding  openings 
for  public  vessels  and  vessels  in  distress 
is  removed.  The  owner  of  the  bridge  has 
requested  that  a  4  houra  notice  for 
openings  be  provided,  except  between  7 
a.m.  and  9  a.m.  and  4  p.m.  and  6  p.m.. 
Monday  through  Friday,  when  the 
bridge  need  not  open  for  the  passage  of 
vessels.  This  change  is  expected  to 
provide  for  the  needs  of  navigation  and 
relieve  the  bridge  owner  of  the  burden 
of  crewing  the  bridge  at  all  times. 
DATES:  This  final  rule  is  effective 
November  19,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
J.  Area,  project  officer.  First  Coast  Guard 
District.  Bridge  Branch  at  the  Battery 
Parit  Bldg.,  New  York.  New  York  10004. 
The  telephone  number  is  (212)  668- 
7009. 

SUPPLBiBfrARY  mpormation: 

Regulatory  Histofy 

On  April  30, 1997,  the  Ck>ast  Guard 
published  a  notice  of  proposed 
rulemaking  entitied  "Drawbridge 
Operation  Regulations;  Bronx  River, 
New  Yori^"  in  the  Federal  Register  (62 
FR  23410).  The  Coast  Guard  received 
two  comments  on  the  notice  of 
proposed  rulemaking.  No  public  hearing 
was  requested,  and  one  was  not  held. 

Background  and  Purpoae 

The  Bruckner  Boulevard  Bridge,  at 
mile  1.1,  ovor  the  Bronx  River  in  the 
Bronx,  New  York,  has  vertical 
clearances  of  27'  above  mean  high  water 
(MHW)  and  34'  above  mean  low  water 
(MLW)  in  the  closed  position.  The  « 
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existing  rules  at  33  CFR  part  117.771(a) 
require  the  Bruckner  Boulevard  Bridge 
to  open  on  signal,  except  during 
designated  rush  hour  periods.  On 
September  27. 1988,  the  Coast  Guard 
approved  plans  for  the  rehabilitation  of 
the  bridge.  To  facilitate  the  work,  a 
temporary  final  rule  (54  FR  18281,  April 
28. 1989)  was  approved,  permitting  the 
bridge  to  remain  closed  for  36  months 
from  April  9, 19^,  through  April  9, 
1992.  Prior  to  the  rehabilitation  of  the 
bridge,  there  were  three  openings 
recorded  in  1988.  Since  the 
rehabilitation  was  completed  in  1992, 
there  have  been  no  requests  for 
openings. 

Discussiim  of  Comments  and  rhMig— 

Two  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  Both  offered  no  objection. 


Regulatory  EvalnatiaB 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(aK3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT 
(44  FR  11040:  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regidatory  Evaluation  is 
unnecessary.  This  conclusion  is  based 
on  the  fiact  that  this  rule  will  not  prevent 
mariners  from  passing  through  the 
bridge  as  long  as  they  provide  four 
hours  advance  notice.  This  rule  will  not 
prevent  mariners  fix)m  passing  through 
the  Bruckner  Boulevard  Bridge  so  long 
as  they  provide  advance  notice. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Small  entities  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owirad  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdiction 
with  populations  of  less  than  50,000. 
For  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  has  determined  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Infimnation 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

EnTironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  (as  revised  by 
60  FR  32197,  June  20,  1995),  this  nde 
promulgates  operating  regulations  for 
drawbridges  and  is  categorically        ^ 
excluded  from  further  environmoital 
documentation. 

List  of  Subjects  m  33  CFR  Part  117 

Bridges. 
Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— [AMENDEPI 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Aa&arily:  33  U.S.C  4«9;  49  CFR  1.46;  33 
CFR  1.05-l(g):  section  117.255  also  issued 
under  the  authwity  of  Pub.  L  102-587, 106 
Stat  5039. 

2.  Section  117.771  is  revised  to  read 
as  follows: 

f  117.771    Bronx  River. 

(a)  The  draw  of  the  Bruckner 
Boulevard  Bridge,  mile  1.1.  at  the 
Bronx.  New  York,  shall  open  on  signal 
if  at  least  4  hours  notice  is  given  to  the 
New  York  City  Department  of 
Transportation  (NYCDOT)  Radio 
Hotline,  or  NYCDOT  Bridge  Operations 
office,  except  that  between  7  a.m.  and  9 
a.m.,  and  4  p.m.  and  6  p.m.  Monday 
through  Friday,  the  bridge  need  not  be 
opened  for  the  passage  of  vessels. 

(b)  The  draw  of  the  Conrail  Bridge, 
mile  1.6  at  the  Bronx.  New  York,  need 
not  be  opened  for  the  passage  of  vessels. 

(c)  The  owners  of  the  Bruckner 
Boulevard  Bridge,  mile  1.1.  and  the 
Conrail  Bridge,  mile  1.6,  both  at  the 
Bronx.  New  York,  shall  provide  and 
keep  in  good  legible  condition  two 
clearance  gauges  designed,  installed  and 
maintained  in  accordance  with  the 
provisions  of  §  118.160  of  this  chapter. 


Dated:  Septembw  29. 1997. 
l>t.Luralwe, 

Rear  Admiral,  U.S.  Oxut  Guard  Commander. 
First  Coast  Guard  District. 
(FR  Doc  97-27707  Filed  10-17-97;  8:45  am] 
sauNQ  coot  4eie-M-M 

DEPARTMENT  OF  TRANSPORTATTON 

Coast  Guard 

33  CFR  Part  187 

[CQO80-06(q 

Rm2115-A036 

vassal  NMnDTicaiion  sysiani 

AGBCY:  Coast  Guard.  DOT. 

ACTION:  Interim  final  rule;  re-opening  of 

comment  period. 

SUMMARY:  The  Coast  Guard  is  re-opening 
the  comment  period  for  its  interim  filial 
rule  establishing  a  system  to  identify 
vessels  nimibered  or  tided  under  the 
laws  of  a  State.  This  action  is  necessary 
to  respond  to  questions  raised  by  States, 
banking  interests,  and  legal  associations. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  December  4. 1997. 
ADDRESSES:  You  may  mail  comments  to 
the  Executive  Secretary,  Marine  Safety   . 
Council  (G-LRA/3406)  (CGD  89-050). 
U.S.  Coast  Guard  Heedquarters,  2100 
Second  Street  SW..  Washington,  DC 
20593-0001 ,  or  deliver  them  to  room 
3406  at  the  same  address  between  9:30 
8.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  Tlie 
telephone  number  is  202-267-1477. 

The  Executive  Secretary  mnintain«  the 
public  docket  for  this  rulemaking. 
Comments  will  became  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
9:30  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  MFORMATKW  CONTACT:  LT 
James  Whitehead,  Marine  Safety  and 
Environmental  Protection,  Office  of 
Information  Resources  (G-MRI),  202- 
267-0385. 

SUPPt^»«TARY  INFORMATION: 

Request  for  Commmts 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  writtm  views, 
arguments,  or  data.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identity  this  rulemaking 
(CGD  89-050)  and  the  specific  section  of 
this  rule  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
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unbound  format,  no  larger  than  8Vi  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  this 
comment  period.  It  may  change  this  rule 
in  view  of  the  comments. 

Background 

The  Coast  Guard  published  an  Interim 
Final  Rule  in  the  Federal  Register  (60 
FR  20310;  April  25.  1995).  The  rule 
established  a  vessel  identification 
system  (VIS)  for  vessels  numbered  or 
titled  by  a  State  that  elects  to  participate 
in  the  system.  The  rule  was  to  go  into 
•ff(9ct  on  April  24, 1996.  However,  on 
February  23, 1996  (61  FR  6943).  the 
Coast  Guard  suspended  the  effective 
date  of  subpart  D  of  the  nde  (33  CFR 
part  187.  subpart  D,  Guidelines  for  State 
Vessel  Titling  Systems)  through  April 
23, 1998.  The  suspension  was  intended 
to  allow  the  Coast  Guard,  States,  and 
public  more  time  to  review  the 
complexities  of  the  guidelines  relating 
to  State  titling.  Since  the  suspension 
began,  representatives  of  the  States, 
marine  banks,  and  legal  associations 
have  met  several  time  to  discuss  issues 
involving  the  State  titling  guidelines. 
Notes  from  these  meeting  have  been 
included  in  the  docket 

Questioas 

We  are  reopening  the  comment  period 
to  gather  further  information  on  all 
aspects  of  this  rulemaking.  We 
particxilarly  need  your  help  in 
answering  the  following  questions: 

(a)  Should  the  regulations  be  revised 
to  respond  to  ownership  concerns, 
rather  than  just  law  enforcement 
concerns?  Both  concerns  are  addressed 
in  the  VIS  statute  (46  U.S.C.  12501). 
Such  a  revision  may  allow  members  of 
the  marine  industry  to  get  ownership 
information  from  the  Vlis.  such  as  an 
individiial  owner's  name  and  address  in 
order  to  match  that  owner  with  a 
particular  vessel. 

(b)  Should  the  information  used  to 
identify  vessels  in  33  CFR  187.103  be 
the  same  as  that  used  for  a  certificate  of 
number  in  33  CFR  174.19? 

(c)  What  changes,  if  any,  to  33  CFR 
part  187,  subpart  D,  are  needed  to 
address  the  complexities  of  State  titling? 

Your  comments  need  not  be  limited  to 
these  questions. 

Dated:  October  14, 1997. 
lowphLAiigBlo. 

Acting  AsMistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
[FR  Doc  97-27706  Filed  10-17-97;  8:45  unj 
■aUNO  OOOC  4t10-1«-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Dodwl  Na  FEMA-7V74} 

Suspension  of  Community  Eligibility 

AQENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACnON:  Final  rule. 


r:  This  rule  identifies 
communities,  where  the  aale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  commimity  has 
adopted  the  required  floodplain 
management  measxires  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
ffFECnVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  p>articular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director. 
Program  Implementation  Division. 
Mitigation  Directorate.  500  C  Street, 
SW.,  Room  417,  Washington,  DC  20472, 
(202) 646-3619. 

SUPPI^MENTARY  INFORMATKM:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adoptand 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program.  42 
U.S.C.  4001  et  seq.,  uniess  an 
appropriate  public  body  adopts 
adequate  floodplain  mtmagement 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  prograpi  regiilations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  colimm.  As  of  that  date, 
flood  insurance  will  no  longer  be 


available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  conununities  will  be  published  in 
the  Federal  Renster. 

In  addition,  tne  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  i^te  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  coliunn  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  efiiective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Associate  Director  finds  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impracticable  and 
uimecessaiy  because  commimities  lifted 
in  this  final  rule  have  been  adeqiutely 
notified. 

Each  community  receives  a  6-month, 
90-day.  and  30-day  notification 
addrmsed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  8us]}ension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Ad 

This  rule  is  categorically  excluded 
fat>m  the  requirements  of  44  CFR  Part 
10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regolatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
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amended.  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  conunuidties  unless 
they  take  remedial  action. 

Regulatory  Qassilkatian 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 


Paperwork  ReductioB  Act 

Tliis  rule  does  not  involve-any 
collection  of  information  for  purposes  of 
the  Paperworii  Reduction  Act.  44  U.S.C 
3501  et  seq. 

Executive  Order  12612.  FederaUam 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26. 1987. 3  CFR.  1987  Comp.. 
p.  252. 

Executive  Order  12778,  QtU  Justice 
ReuHui 

This  rule  meets  the  applicable 
standards  of  section  2(bK2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 


List  of  Solifacls  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

FART  64-[AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

AtAatttp  42  U.S.C.  4001  et  seq.; 
Raoqganization  Plan  No.  3  of  1978, 3  CFR. 
1978  Comp.,  p.  329;  EO.  12127,  44  FR  19387. 
3  CFR,  1979  Comp.,  p.  376. 

164.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/kx»tion 


Michigan: 

Bridgeport,  chaiter  townsMp  ol,  Sagi- 
naw County. 

Buena  Vista,  charter  township  of,  Sagi- 
naw County. 

CarrolNon,  township  of.  Saginaw  County 

Chesaning.  vittage  of,  Saginaw  County 

Franlcenmuth.  city  of,  Saginaw  County  .. 

James,  township  of.  Saginaw  County  ... 

KochviHe,  township  of,  Saginaw  County 

Mapte  Grove,  township  of,   Saginaw 

County. 
Saginaw,  dty  of,  Saginaw  County 

Saginaw,  townsttip  of,  Saginaw  County 

SpauUing,  township  of,  Saginaw  Coun- 
ty. 
SL  Charles,  v«age  of,  Saginaw  County 

Swan    Creek,    township   of,    Saginaw 
County. 
'    Taymouth.  townsftip  of,  Saginaw  Courv 

ty- 

Thomas,  township  of,  Saginaw  Couoly 

TMabawBseee,  township  e(,  Saginaw 

County. 
ZBwaukee,  dty  of,  Saginaw  County 


Community 
No. 


Zkwaulcee,  township  of,  Seginaw  Ooun- 


260186 
260499 
260187 
260591 
260188 
260602 
260601 
260891 
260189 
260190 
260303 
260593 
260688 
260503 
260603 
260604 
260285 
260286 


Effective  date  of  eligibiiity 


February  18,  1975,  Emerg;  IMarch  15,  1984. 

Reg.;  October  16.  1997,  Susp. 
Juiy  30,  1976,  Emerg;  July  5,  1984.  Reg.; 

October  16.  1907,  Susp. 
July  23,    1974,   Emerg.;  June   IS,    1983, 

Reg.;  October  16, 1997.  Susp. 
September  20,   1982,  Reg.;  October  16, 

1997,  Susp. 
September  5,  1975,  Emeig.;  September  2. 

1982,  Reg.;  October  16,  1997,  Susp. 
April  13,  1987,  Emerg.;  September  9,  1991, 

Reg.;  October  16,  1997,  Susp. 
October  26,    1977.   Emerg.;   January   19, 

1983,  Reg.;  October  16,  1997,  Susp. 
June  6,  1997,  Emerg.;  October  16,  1997. 

Reg.;  October  16.  1997,  Susp. 
Febnjary  26,  1975,  Emerg.;  November  16, 

1963,  Reg.;  October  16. 1997,  Susp. 
July  13,  1973,  Emerg.;  July  2,  1979.  Reg.; 

October  16. 1997.  Susp. 
August  6.  1974,  Emerg.;  June  15.  1979. 

Reg.;  October  16,  1997,  Susp. 
April  16.  1979,  Emerg.;  October  18,  1983. 

Reg.;  October  16, 1997,  Susp. 
May  12,  1995.  Emerg.;  October  16.  1997. 

Reg.;  October  16, 1997,  Susp. 
June  2,  1977,  Emerg.;  December  16,  1968. 

Reg.;  October  16. 1907.  Susp. 
Febnjary  .13.  1975.  Emerg.;  January  19. 

1983.  Reg.;  October  16. 1997,  Suap. 
Febnjary  16.   1981.  Emerg.;  Febnjary  1. 

1967.  Reg.;  October  16. 1997.  Susp. 
January  21.  1974.  Emerg.;  July  2.  1979. 

Reg.;  October  16. 1967.  Suip. 
January  21.  1974.  Emerg.;  July  2^  1979. 

Reg.;  October  16. 1997.  Suap. 


Current  effective 
mapd^e 


October  16. 

1997. 
do  

.do  

do  

...>..do 

do 

do 

do 

do  .._..... 

do 

do 

do  ........ 

do 

.....xto  ........ 

...»xlo  ... .. 

»....do  ......... 

do 


Date  certain 
Federal  assist- 
ance no  longer 
avmlable  In  spe- 
cial Hood  hazard 


October  16. 
1997 
Do. 

Da 

Da 

Da 

Da 

Do. 

Do. 

OOl 

Do. 
Do. 
Do. 
Da 
Da 
Do. 
Da 
Do. 
Da 


Code  for  reading  thinl  cotomn:  Emerg.-Emergenqr.  Reg.-Reguiar.  Rein.-Reinstatefflent;  Susp.-Su4)ension. 
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(Catalog  of  Fadeial  Domastic  Aaaistaoce  Na 
83.100.  "Flood  Insurance") 

Issued:  October  9,  1997. 
MichMi ;.  AnMtmv, 
Associate  Director  for  Mitigation. 
(FR  Doc.  97-27709  Filed  10-17-97;  8:45  am) 
MJJNO  cooe  «ns-os-r 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


44CFRPwt66 
[Doctot  No.  FEMA-7233] 

Changes  in  Fkxxl  Elevation 
Detenninaftions 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Interim  nile. 


This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientiRc  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Shairocks,  Jr..  Chief, 
Hazard  Identification  Branch,  Mitigation 


Directorate,  500  C  Street  SW., 
Washington,  EX:  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsicuration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modifisd  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  commimity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


Kflgulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  mle  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared.  - 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planmng  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federaliam 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  o^  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Anthority:  42  U.S.C.  4001  et  saq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329:  EO.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§6S.4    [Amended] 

2.  The  tables  published  under  the      ' 
authority  of  §  65.4  are  amended  as 
follows: 


Stale  and  county 

Location 

Dates  and  name  o(  news- 
paper wtiere  notice  was 
published 

Chie(  executive  officer  of  community 

Effective  date  of 
modipcation 

Community 
No. 

Connecticut  Fair- 
fieid. 

Florida: 

Ooytf 

Town  of  New  Ca- 
naan. 

CilyofJadamv 
vile. 

June  26,  1997.  Julys, 
1997,  New  Canaan  Ad- 
vertiser. 

July  8,  1997.  July  15. 
1997,  77ie  Florida 
Timss-OMa 

Mr.  RIchaid  P.  Bond,  First  Selectman 
ol  \he  Town  of  New  Canaan,  77 
Main  Street,  New  Canaan,  Con- 
necticut 06840. 

The    Honorable   John    A.    Delaney, 
Mayor  of  the  City  of  Jadoonville. 
City  Hall.  220  Fa.it  Bay  Street.  14th 
Floor.  Jacksonville,  Florida  32202. 

October  1.  1997  ... 
July  1,  1907  

090010  B 
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Stale  and  county 

Localan 

Oelas  and  nana  of  news- 
paper wlieiefialioa  was 
publshed 

Chief  SReouHve  odosr  of  community 

Ellsetive  dais  of 

mOOHKSaaOIr 

Communly 
No.      . 

Orange 

...             .   . 

/Mjgust  18. 1907,  August 

Mr.  A^  Laichandani.  P.E.,  Direclor. 

Auguatll,  1907  .. 

120170  0 

Arses. 

25. 1997.  77w  OMandb 

SienMfwL 

If 

Ormge  Couoly  Pubic  WMa  OM- 
sion.  4200  South  John  Young 
Paricway.  Ortando.  Florida  32829- 

Qaorgia:  Qwinnall 

July  21. 1997,  July  28. 

9206.                  _  ^ 
Mr.  Wayne  HI,  Ctiainnan  of  6ie 

OcMMr26. 1997 

130322  0 

Areas. 

19t7.  Gwirmstr  Oaiy 
Ptapt 

Gwinnett  County  Board  of  Commis- 
sionsrs.  75  Langtey  Drive. 
LawiancevMe.  Geogm  30245- 
6000. 

■noiK 

Cook 

VMage  of  Chicago 

August  30. 1996.  Saptom- 

The  Honorable  Eugene  Siegel.  Mayor 

August  23, 1996  .. 

170078 B 

Rktge. 

ber  5.  1996.  TTm  CN^ 
cago  fVdga  Qtaan. 

of  the  VMage  of  Chicago  Ridge. 
10665  Souttt  Oak  Avenue.  Chteago 

•' 

Ridge,  imois  60415. 

DuPageand 

VM^ieol 

Seplemt)er3,  1997,  Sep- 

Mr. John  C.  Geiis.  President  of  «m 

August  27. 1997  .. 

170200C 

Onnlr 

Benaenvile. 

tember  10,  1997,  Press 
PubMcaOons. 

Vtege  of  Bensenvflle,  700  Waat  Ir- 
ving Paik  Road.  BensenvMe.  HK- 
nols  60106. 

HnoiK 

DuPige 

^CKy  of  Dwian 

August  21,  1997,  August 

The  Honorable  Carmen  D.  Soldato. 

170750  A 

28. 1997.  Dmian 

Mayor  of  the  City  of  Dviea  1702 

1997. 

Piogiaaa. 

Plainfieid  Road.  Darisn.  IMnois 
60561. 

OuPageCourK 

Viige  of  Liste 

July  25. 1997.  August  1. 

The  Honor^)le  Ronald  F.  Qhitedi. 

July  18.  1907  

170211  B 

tjr. 

1967.  The  Usie  Sun. 

Mayor  of  the  Vilsoe  of  Usla.  1040 
Burlington  Avenue,  Lisle,  Illinois 
60532. 

Stephenson .... 

UnJnoorporaled 

June  11. 1997.  June  18. 
1997.  The  Journal 
Standtanl 

Mr.  Dean  Danner,  Chairman  of  the 
Stephenson  County  Board  of  Com- 
missioners, 15  North  Galena  Ave-^ 
nue,  Freeport,  Illinois  61032. 

June  6. 1907 

170639 B 

Will  and 

CKy  of  Napervine 

September  10, 1997,  Sep- 

The Honorable  A.   George   Pradel, 

December  16. 

170213  0 

OuPage. 

tember  17,  1997, 
NapenOeSun. 

Mayor  of  the  City  of  NaperviVe.  400 
South  Eagle  Street,  N^>ennHe,  Illi- 

1997. 

Winnebago 

Unincorporaled 

June  11, 1967.  June  18, 

nois  60566. 
Ms.  Christine  Cohn,  Chairman  of  the 

June  6.  1997 

170720  B 

Areas. 

y997.Rocktord  Register 
Star. 

Wirmebago  County  Board  of  Com- 
missionsrs,  404  Elm  Street.  Room 
504,  Rockford.  IHinois  61 101. 

Michigan:  Wayne  .. 

Township  of  Carv 

August  14,  1997,  August 

Mr.  Thomas  Yack.  Canton  Township 

r4ovember19. 

260219  B 

lon. 

21,1997.  Canton  co- 

Supervisor.    1150   South    Canton 

1997. 

server. 

Center  Road,  Canton,  Michigan 
48188. 

Maine:  York 

Town  of  Kittery 

June  3. 1997,  June  10, 
1997.  Portsmouth  Her- 
ald. 

Mr.  Phil  McCarthy,  Kittery  Town, 
Manager,  P.O.  Box  808.  Kittery, 
Maine  03904. 

May  23. 1997 

230171  D 

Mississippi:  Madi- 

City of  Ridgeiand 

July  24.  1997.  July  31, 

The  Honorable  Gene  McGee,  Mayor 

October  29, 1d97 

280110  D 

son. 

1997.  Madison  County 
JoumaL 

of  the  City  of  Ridgeiand.  P.O.  Box 
217.  Ridgeiand,  Mississippi  39158. 

New  Hamsphire: 

Town  of  Bridge- 

June  11. 1997.  June  18. 

Mr.  Terrance  Murphy,  Head  Seieci- 

December  5,  1997 

33046C 

Oration. 

water. 

1997.  Record  Entar- 
prise. 

man.  Town  of  Bridgewater,  297 
Mayhew  Turnpike,  Bristol,  Hew 
Hampshire  03222. 

New  Jersey: 

'■ 

Ocean  ..„ 

Borough  of  Island 

July  16.  1997.  July  23. 

The  Honorable  David  Siddons,  Mayor 

January  7, 1998  ... 

340374  0 

Heights. 

1997,  Ocean  Counfy 
Obaerver. 

of  the  Borough  of  Island  Heights. 
P.O.  Box  AH.  Island  Heights,  New 
Jersey  08732. 

Passaic  ..~ 

Borough  of  West 

March  5, 1997,  March  12, 

The  Honorable  Matthew  T.  Capano, 

Jtme  10, 1997 

340412  B 

Peterson. 

1997,  North  Jersey  Her- 
aUandNews. 

Mayor  of  the  Borough  of  West 
Peterson,   5  Brophy   Lane,   West 

North  CaroHra: 

August  28.  1997,  Seplenv 

Petersen,  New  Jersey  07424. 
Mr.  Rot>ert  Z.  Owens,  Jr.,  Chairman 

August  21,  1997  .. 

375348  D 

Urancorporaled 

Dare. 

Areas. 

ber  4,  1997,  Coastland 

of  the  Dare  County,  Board  of  Com- 

Times. 

missioners,  P.O.  Box  1000, 
Manteo,  North  Carolina  17954. 

> 

Ohio:  Cuyahoga  .... 

City  of  Beachwood 

June  30,  1997,  July  7. 

The    Honorable    Merte    S.    Gordon, 

December  19, 

390094A 

1997.  The  Plain  Dealer. 

Mayor  of  the  City  of  Beachwood, 

1997. 

,. 

2700  Richmond  Road,  Beachwood, 
Ohio  44122. 
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State  and  county 

Location 

Dales  and  name  of  news- 
paper where  notice  was 
pubished 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Cuyahoga  

City  of  North 

August  28.  1997.  Septem- 

The   Honorable    Edward   J.    Boyie, 

December  3.  1997 

390120  C 

Otmsted. 

ber  4.  1997.  Sitn  HenU. 

Mayor  of  the  City  of  l>4orth  Olmsled. 

• 

- 
■ 

5200   Dover  Center  Road,   North 
Olmsted,  Ohio  44070. 

Franklin  & 

City  of  Columbus 

August  12.  1997.  August 

.The   Honorable   Gregory    LashuHca. 

August  5.  1997  „.. 

390170  Q 

Fairfieid 

19.  1997.  TTie  Cokjm- 

Mayor  of  the  City  of  Columbus,  90 

bus  Diapalch. 

West    Broad    Street.    Columbus. 

1  ^ra 

June  18. 1997.  June  25. 
1997,  77m  N9WS  Harafkl 

Ohio  43215. 
Ms.  Mildred  Teuscher.  President  of 
the  Lake  County  Board  of  Commis- 

June  11. 1997 

390771  C 

Areas. 

sk)ners.  P.O.  Box  490.  105  Main 

•* 

Street.  PainesviHe,  Ohn  44077. 

Pennsytvania: 

BWr ._.. 

ToDvnship  of  Blair 

July  8.  1997.  July  15. 
1997.  AMOonaMlmr. 

1 

Mr.  George  Harley.  Secretary/Treas- 
urer of  the  Township  of  Blair.  575 
Cedarcrest     Drive.     OuncansviNa. 
Pennsylvania  166635. 

June  30.  1997  ...... 

421386  A 

Bucks 

Borough  of 

August  19. 1997.  August 

The  Honorable  Marilyn  J.   Becker. 

420184  B 

ChsNorM. 

26.  1997.  imMgenoer/ 
Record. 

Mayor  of  the  Borough  of  Chalfront, 
P.O.  Box  80.  Chaikxit,  Pennsylva- 
nia 18914. 

1997. 

Cambria  ......... 

Ciy  of  Johrtstowm 

June  13.  1997.  June  20. 
1997.  rrfbune-Oamocral 

The  Honorable  Unda  Weaver.  Mayor 
of  the  City  of  Johnstown.  401  Main 
Street,    Johnstown.    Pennsyhrania 
15901. 

June  6. 1997 

420231  C 

SouttiCwoina: 

Unincorporated 

July  10. 1997.  July  17. 

Ms.  Linda  Angus.  Honry  County  Ad- 

October 15. 1997 

460104  E 

Horry 

Areas. 

1997,  77>e  Sun  Nvma. 

ministrator.      103      Bm      Street. 
Conway,  South  Carolina  29526. 

Viiginia:  (Indapantf- 

City  of 

August  15. 1997.  August 

The   Honorable    Rodney    L    E^jle, 

August  5. 1997  „.. 

510076  B 

antCity). 

IHarrisonburg. 

22.  1997.  IMyNew9- 
Recofxi 

Mayor  of  the  City  of  Harrisonbuig. 
City    HaH,    Harrisonburg.    Virginia 
22801. 

wnconsm.  wasn- 

Vl^ie  of  Qemwi- 

June  5, 1997.  June  12. 

Mr.  Paul  Brandenburg,  Viliage  of  Ger- 

September  10. 

S60472B 

mglon. 

town. 

1997.  Gsrmantown 
Oarmar-^ass. 

mantown  Administrator.   P.O.   Box 
337.      Germarttown,      Wisconsin 
53022-0337. 

1997. 

(Catalog  of  Federal  Domastic  Anistanca  No. 
83.100,  "Flood  Inauranca") 

Detad:  October  9. 1997. 
Mirfcael ).  AiaaHre^. 
Asaociata  Dinctor  for  Mitigation. 
[FR  Doa  97-27712  FUad  10-17-97;  8:45  am) 
SMjjNa  cooa  ans-as-r 


FEDERAL  EMERGENCY 
MANAOaiENT  AGENCY 

44CFRPart65 

Changes  in  Flood  Elevation 
Detennlnationa 

MBtCf:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Final  rule. 


r:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
forthe  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premiiun  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  OiATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 


(FIRMs)  in  efiiect  for  each  Usted 
community  prior  to  this  date. 

AOOnESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FUfTTHER  MFOftMATKM  CONTACT: 
FredMick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch.  Mitigation 
Directorate.  500  C  Street  SW.. 
Washington.  DC  20472.  (202)  646-2796. 

aUP9\JBtBIT/kPSi  MFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  bom  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 


modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973. 42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  pert  65. 

For  ratiiig  purposes,  the  currently 
effective  community  numbw  is  shoMm 
and  must  be  used  for  all  new  policies 
and  renewals. 

■    The  modified  base  flood  elevations 
are  ihe  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
efiiact  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  critraia 
required  l^  44  CFR  60.3.  are  the 
minimimi  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
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community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calciilate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

Natioiial  Environmental  Policy  Act 

This  rule  is  categmically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 


Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  uinder  the  criteria  of 
section  3(f)  of  Executive  Order  12666  of 
September  30. 1993.  Regulatory 
Plaiming  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 


State  and  county 


Connecticut  Fair- 
HMCFBAA 
Docket  No. 
7197). 

Florida: 


(FB«A 

OockelNo. 

7201). 
Pineias 

(FEMA 

Docket  No. 

7201). 
lifinois: 

Cook  and 

Lake  (FEMA 

Docket  Na 

7201). 
Cook  (FEMA 

Docket  No. 

7174). 

Tazewel 

•(FBAA 

Docket  Na 

7201). 


Location 


(FBMA  Docket 
Na7197). 


Maryland:  Fred- 
erick (FEMA 
Docket  No. 
7201). 

Minneaota:  Anoka 
(FEMA  Docket 
Na7201). 


DeSoto 
County  (FEMA 
Docket  No. 
7201). 


Townof  Darien 


Town  of  BeReair , 


Unincorporated 
Areas. 


Vilage  of  Buffak) 
Grove. 


Village  of 
Matteson. 

Viliage  of  Morton . 


Dnincorpotaled 
Areas. 


LlnirKX>rporsted 
Areas. 


City  of  CentervWe 


CNyofOlive 
Branch. 


Dates  and  name  of  news- 
paper where 
notice  was  pubtohed 


September  12.  1996,  Sep- 
tember 19.  1996, 
Darlen  News-Review. 


November  25. 1996,  De- 
cember 2, 1996,  St.  Pe- 
tersburg Times. 

November  15,  1996,  No- 
vember 22,  1996,  St 
Petersburg  Times. 


October  24, 1996.  Octo- 
ber 31, 1996,  Daily  Her- 
akL 

July  18, 1996.  July  25, 
1996,  The  Matteson- 
Richton  Park  Star. 

December  11. 1996,  De- 
cember 18, 1996,  Taza- 

September  16, 1996,  Sep- 
tember 23,  1996.  Deily 
Joumei. 


Seplember30. 1998.  Oo- 
Kiber  7, 1996.  Frederick 
Poet 

October  8, 1996,  October 
15, 1996,  Quad  Com- 
munity  Press. 

October  16.  1996,  Octo- 
ber 23.  1996.  DaSoto 
Cour«y  Trixaie. 


Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(bH2)  of  Executive 
Order  12778. 

List  of  Subfects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— (AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Avthodty:  42  U.S.C  4001  et  teq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E!0.  12127,  44  FR  19387, 
3  CFR.  1979  Comp..  p.  376. 

166.4    [Amendsd] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Chief  executive  officer  of 
community 


Mr.  Hank  Sanders.  First  Selectman  of 
the  Town  of  Oarien.  2  Renshaw 
Road.  Town  Hal.  Darien.  Connecti- 
cut 06820. 

The  Honorable  Stephen  G.  Walls. 

Mayor  of  the  Town  of  BeHeair.  901 

Ponce      De      Leon      Boulewaid. 

BeHeair.  Ftonda  34616-1096. 
Mr.  Fred  E.  Marquis.  Pinellas  County 

Administrator,    315    Court    Street. 

Cleanwaler,  Florida  34616. 


Mr.  SUney  Mathias,  Viliage  Presi- 
dent. 50  Raupp  Boulevard,  Munici- 
pal BuikSng,  Buffalo  Grove,  INinols 
60089. 

Mr.  Mark  Strieker,  Matteson  Village 
President,  3625  West  215th  Street, 
Matteson,  Illinois  60443. 

Robsrt  0.  Hertenstein,  M.D.,  Presi- 
dent of  the  Village  of  Morton, 
Boerd  of  Tnistees,  P.O.  Box  28, 
Morton.  Illinois  61550-0028. 

Mr.  Alfrsd  Chappel,  Chainnan  of  the 
Johnson  County  Boerd  of  Commis- 
sioners. 86  West  Court  Street. 
Courthouse  Annex  FranMin,  Indi- 
cia 46131. 

Mr.  Mark  Hoke,  Preskient  of  the 
Frederick  County  Board  of  Conv- 
missioners.  12  East  Church  Street. 
Frederick.  Maryland  21701. 

Ttte  Honorable  Thomas  Wilhart>er. 
Mayor  of  the  City  of  CentervHIe. 
1880  Main  Street,  CenterviNe,  Min- 
nesota 55038. 

The  Honorable  D.M.  Nichols.  Mayor 
of  the  City  of  Olive  Branch,  9189 
East  Pigeon  Roost  Avenue,  ONve 
Branch,  Mississippi  38654. 


Effective  date  of 


Septemt>er5, 
1996. 


Novemtwr  18, 
1996. 


November  6.  1996 

October  16. 1996 

Febniary  1,1996 
December  4, 1996 


SeptomtMr  9, 
1996. 


January  5, 1997 


January  13, 1997 


Octobers.  1996 


CommunJIy 
No. 


090005D 

125068  B 
125139  D 

170068  D 

170123  0 
170662  0 

180111  C 

240027  A 

270008 

280288D 
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State  and  county 

Locatmn 

Dates  and  name  of  newe- 

paper  where 

notx»  was  published 

Chief  executive  officer  of 
community 

Eftective  date  of 
modificatkm 

Community 
No. 

Norm  uafuwia. 

Ourtwm 

CNy  of  Durham 

August  30,  1996.  Septem- 

The    Honorable     Sylvia     KerckhofI, 

August  23.  1996  .. 

370086  Q 

(FEMA 

ber  6.  1996.  The  Her- 

Mayor  of  the  City  of  Durham.  101 

Docket  No. 

ak^-Sun. 

City    Hall    Plaza.    Durham,    North 

• 

7197) 

Carofina  27701. 

Edgecombe 

City  of  Rocky 

December  16. 1996.  De- 

Mr. Stephen  W.  Raper.  Rocky  Mount 

December  9.  1906 

370092  C 

WKlNash 

Mount 

cember  23.  1996. 

City    Manager,    P.O.    Box    1180. 

(FEMA 

Rocky  Mount  Evening 

Rocky     Mount.     North     Carolina 

DodcetNo. 

and  Sunday  Telegram. 

27802-1180. 

7201). 

Wtfie  County 

Unincorporated 

December  11.  1996.  De- 

Mr. Richard  Y.  Stevens,  Wake  Coon- 

December  4.  1996 

370368  E 

(FEMA 

Areas. 

cember  18.  1996.  The 

ly  Manager.  336  Fayetteville  Street, 

Docket  No. 

News  and  Observer. 

P.O.  Box  560,  Raleigh,  North  Caro- 

7201). 

lina  27602. 

Wrikes  (FEMA 

North  WiNcesbofD 

November  25.  1996.  De- 

Mr. James  H.  BenOey.  Town  Mwv 

November  20, 

370257  B 

Docket  No. 

cember  2.  1996,  Jour- 

ager.    P.O.     Box     218.     North 

1996. 

7201). 
ONo: 

FwiMm 

nal  Pathot 

Wikeaboro.  North  Carolina  28659. 

City  of  Dublin  . 

November  14, 1996,  No- 

Mr. Tim  Hansiey.  City  of  Dublin  Mwv 

November  7, 1996 

380673Q 

(FEMA 

vember  21,  1996.  Co- 

agsr. 6865  Kaufman  Road.  Dublin. 

DockatNa 

lumbus  Dispatoh. 

ONo  43017. 

7201). 
Summtt 

CKy  of  Hudson 

August  28,  1996.  Septem- 

August 22, 1996  .. 

3006808 

(FBMA 

ber  4.  1996,  Hudson 

Mayor  of  the  Qty  of  Hudson,  27 

Docket  Na 

Hub. 

East  Main  Street,  Hudson,  Ohto 

71t7). 

44236. 

Soiah  Cerolna: 

OreeiwWe 

Unmoorporaled 

December  9. 1996,  De- 

Mr. GeraM  Seals.  Qreenville  County 

December  2,  1996 

450089B 

County 

Areas. 

cember  16,  1996,  The 

Administrator.       301        University 

(FEMA 

Greenville  News. 

Rklge.  Suite  100.  Greenville.  South 

Docket  No. 

Carolina  29601. 

7201). 

Lancaster 

City  of  Lancaster .. 

September  27.  1996.  Oc- 

The Honorable  Robert  Mobley.  Mayor 

September  5, 

450121  B 

(FEMA 

tober  4.  1996.  The  Lan- 

of the  City  of  Lancaster,  P.O.  Box 

1996. 

caster  News. 

1149,   Lancaster,   South   Carolina 

7201). 

29721. 

Tennessee:  Shetiy 

City  of  Memphis  ... 

June  14.  1996.  June  21, 

The    Honorable    W.W.    Harrenton. 

September  19, 

470177  E 

(FEMA  Docket 

1996,  The  Commercial 

Mayor  of  the  City  of  Memphis.  125 

1996. 

No.  7191). 

Appeal. 

North  Main  Street,  Memphis.  Ten- 
nessee 38103. 

Vkginia:  Stanonj 

Unincorporated 

July  23,  1996,  July  30. 

Mr.  CM.  Williams,  Jr..  Stafkxd  Coun- 

October 28,  1996 

510154  0 

(FEMA  Docket 

Arses. 

1906,  Free  Lance-Star. 

ty  Administrator,  1300  Courthouse 

No.  7201). 

Road.  P.O.  Box  339.  Stafford,  Vir- 

ginia 22555-0339. 

(Catalog  of  Fadaial  Domestic  AstistaoGe  No. 
83.100,  "Flood  buuraiiGa.") 

Dated:  October  9. 1997. 
Micfaaal ).  Anaetrong. 
AaaodatB  Director  for  Mitigation. 
(FR  Doc.  97-27710  Filed  10-17-97;  8:45  am] 
)  COM  sne-oi-p 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

44CFRPart67 

Final  Flood  Elevation  Determinations 

AGOICY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 


communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effiect  in  order  to  qualify  or 
remain  qiialified  for  participation  in  the 
National  Flood  Insiuance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevation^  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 


community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Frederick  H.  Sharrocks,  Jr.,  Chief. 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW.. 
Washington,  DC  20472,  (202)  646-2796. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportimity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinaUons  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
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flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insiurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevation|i  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  EnTiroimieiital  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  CKsaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  InsiuancffProf^am.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatoiy  Claasificatkm 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
RenBrui 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Administrative  practice  and 
procediire,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 


PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127,  44  FR  19387, 
3  CFR.  1979  Comp.,  p.  376. 

167.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Souroa  o(  lloodng  and  location 


CONNECTICtJT 

Wilton  (Town),  FaMiaid 
County  (FEMA  Docket  No. 
7219) 

West  Branch  Sauaatuck  River 
Approximately  MO  feet  up- 
stream ol  Westport/Wilton 

corporate  limits „..., 

Approximately  800  (eel  up- 
stream of  Route  53  (Cedar 
Road)  

Mspa  availaMa  for  inspection 
at  ttie  Inland  Wetland  Com- 
mission. Wilton  Town  HaN 
Annex,  238  Danbury  Road. 
Wilton.  Connecticut. 

FLOWDA 

Century  (City),  Eacambia 
County  (FEMA  Docket  No. 
7199) 

Escambia  River 
Approximately  3.0  miles 
downstream  of  State  Route 

4 

At  State  Route  4 

Msps  avaHal>la  for  inapactlon 
at  the  Century  Town  Hall, 
7995  North  Century  Boule- 
vard, Century,  Fk>nda. 


Penaacola  Peach  Pants 
Rosa  Island  Authority 
(Eacambia  County)  (FBllA 
Dodtet  No.  7199) 

Gulf  of  Mexico: 
At  the  intersection  of  Bulevar 
Mayor  and  Ensenada  Siete 

Maps  available  for  inspection 
at  the  Santa  Rosa  Island  Au- 
thority, 1  Viva  De  Luna.  Pen- 
sacola  Beach,  Florida. 

lUJNOIS 

Laka-ln-Tha-HUIs  (Vllls|is). 
McHenry  County  (FEMA 
Docket  No.  7164) 

Woods  Creole 
Just  downstream  of  Huntley 

Algonquin  Road 

Just  upstream  of  Huntfey 

Algorxiuin  Road 

Kisftwaukee  Creeic 

At  State  Route  47 

Approximately  0.63  mile  up- 
stream of  Huntley  Crystal 
Lake  Road  


«{>epthin 

feet  above 

ground. 

*£levaUon 

in  feet 

(NGVD) 


*95 

•159 


•56 
•50 


•11 


•782 
•850 


•872 


Source  of  fkxxSng  and  location 


Maps  svailabia  for  Inspection 

at  the  Village  Hall,  1115 
Crystal  Lake  Road,  L^e-ln- 
The-Hills,  Illinois. 


INDIANA 


f*onj  (City).  Miami  County 
(FEMA  Docket  No.  7223) 

Prairie  Ditch: 

Approximately  0.8  mile  dowrv 
stream  of  North  Broadway 
Street  

At  downstream  aide  of 
Lovers  Lane  (l 
corporate  limitsj 
Shallow  Flooding  Area: 

Approximately  800  feet  south 
of  Lovers  Lane,  approxl- 
m^ely  400  feet  east  of 
Chili  street,  approximately' 
1.000  feet  north  of  Har- 
rison Avenue  

Maps  availaMa  for  inspaclkwi 

at  the  Miami  County  Court- 
house. Room  102,  Comer  of 
Main  and  Broadway  Streets, 
Peru,  Indiana. 


fOepmin 

feet  above 

around, 
.•rt  I   I  it 

mteei 
(NGVD) 


Mississippi 


<=««,  ^ 


Docket  Nol 


County 
7164) 

BearCreek 

Approximately  200  feet  up- 
stream of  Fulton  Street 
(State  Highway  22) 

Approximately  340  feet  up- 
stream of  Illinois  Central 
Railroad  , _... 

Maps  svailabis  for  Intnectioii 

at  the  City  HaU,226  eS 
Peace  Street,  Canton,  Mis- 

aissioDi 


Msdison  Covnty  (Unineor* 
ponMsd  Arses)  (FEMA 
DodoM  No.  7164) 

Bear  Creeic 

At  State  Highway  22 

At  Illinois  Central  Railroad  .... 
Maps  svailabia  for  InspactkNi 

at  the  Madison  County  Oflwe 
and  Chancery  Court  BuikJing, 
146  West  Center  Street. 
Canton,  Mississippi. 

New  York 

Yonkers  (City),  WsitchsaMf 
County  (FEMA  Docket  N6. 
7219) 

Saw  MiK  River 
Approximate  1,420  feet 
downstream  of  Ashburton 

Avenue  

Approximately  0.4  mile  up- 
stream of  Hearst  Street  . 

Crestwood  Laite: 
Entire  shoreline  

Maps  svsilabia  for  inapsctkm 
at  the  Engineering  Depart- 
ment, Room  313,  Yonkers 
City  Hall,  Yonkers.  New  York. 


•646 
•671 


•219 
•221 


•219 
•221 


•95 
•115 
•161 
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Soure*  of  Hootfeng  and  kXMion 


County  (FBIA  Docket  Ns. 
7223) 

Confluence  witti  Davidson  River 
Oiveroence  from  Devidson 
Pt^^ 


Confluence  wflh  Frencti 

Broad  River 

Downstream  aide  of  U.& 
Highway  64/276  Easttnund 
Fmtch  Broach /Vmst 
Approwmalsty  400  last 
downstream  of  confluence 

of  Davidaon  River „... 

AfjpronmaMy  Q.S3  mite  up- 
stream of  confluence  of 
Unram^TrtMtaiy  to 

French  Broad  River  ... „. 

LambCnek: 
Confluence  wU\  French 

Broad  River 

Approwimlefy  1,630  feel  up- 
stream of  Lamb*  Creeic 

ROCKl  

LamtoCnaofcr 
Confhjenos  witti  French 

Broad  River 

At  lootoridBa  dam 

iwcfwon  unssic 
Confluence  aflh  French 

Broad  River 

2S  tsel  dowiv 
of  Southern  Ral- 


•Oapailn 


AOry  OMfc 
CorAienoe  wNh  French 

Broad  River ._ 

ApproodmaWy  1.430  ieel  up- 
atream  of  Ma  Broolc  Drive 
LOfiQ  BFwncfv 
Confluence  wi»i  King  Creeic 
Appoadmalefy  600  tset 
oownstrsam  of  Southern 


mmm/tri 


Unramed  TriMMmy  lo  DaMBon 

fw9f. 

Confluence  With  Davidson 


Approobmately  260  leet  up- 
skeam  Southern  Raiway 

Spur 

uweavi  cvanErc 

Conflusnce  wifli  Lamtio 
Creek 

Approwmatsly  320  test 
downstream  Old  U.S.  Hnh- 

way  64  

Ohnemad  Tnbutary  to  Ffoncft 

Broad  mver 

Conftoence  with  French 
Broad  River 

Approodmatoly  620  feet 
downstoeem  Country  dub 
Road 

Mipa  ■  ■Brtii  tartoipstiun 
at  the  City  of  Brevard  Ptev 
ning  Department.  151  West 
Man  Street,  Bravard,  Nortti 
Caraina. 


Na 

Otaaa- 


Ik  7Z1f| 


ToaaiL 
(FJaiA 


ground. 

^r\m        mtt  II    II 

cwwin 

mini 

(NOVO) 


•2.113 
•2.123 

•2.103 
•2.124 

•2.103 

•2.124 
•2.104 
•22S1 


•2.104 
•2.184 


•2,116 

•2.140 

•2,106 
•2,266 
•2.139 

•2.143 

•2.106 
•2.100 
•2.106 
•2,107 

•2.124 
•2,118 


Soum  of  floodnQ  and  locaHon 


AppronmaMy  225  feel  south 
of  the  rtersection  of  1 4th 
Avenue  and  Ocean  Boule- 
verd  (Sfl  1583) 

Just  iiuftti  of  the  intersection 
of  Gray  StrsM  and  North 
Carolina  State  Route  210  .. 
Sfcwjp  Sound»*amaa«tf  Wt- 

Apprndmalsty  0.7  mile  rxxth 
of  the  intersection  of  Sand 
Piper  Drive  and  New  River 
Intel  Road 

Appraodmatsty  0.5  mtie  nontv 
east  of  conflusnce  of  ^4or- 
mans  Creek  and  OU 
Sound  Channel . 


at  Ihe  Noift  Topsafl 
Town  Hal.  2006 1-oggorheod 
Court  Iterth TopsaiBeach. 
iCaiolina. 


(Toeml, 
WiMae  County  (FBiA 
Dodial  NOk  722^ 

yaOtoh/VMsr 

ApproomaMy  2.3  mfles 
downstream  of  contluence 
with  Reddtes  River  „.. 

Approwmalsly  1.4  mites  ^p- 
strsem  of  confluence  with 

Reddtes  River 

rfsoDMe  fwfor. 

At  conflusnce  wUh  Yadton 
River  

Approximately  2.950  teet  y- 
slrsem  of  confluence  wNn 

Yadkin  River  ...._ 

Tributary  kl-1: 

Approdmalely  375  feel 
dowislream  of  conftoerve 
wiflj  TrtoularyMM-1  

Approximately  as  test  up- 
streem  of  conftoence  with 

Trtjutary  M-1-1  

TitMUmy  Y-1: 

From  confluence  wflh  YadUn 

River  

Appronimntely  750  leet  up- 

strsem  of  confluence  wftti 

Yadkin  River 


at  the  North  VMkeet>oro 
Town  HsI.  801  Man  Street, 
norm  wwiesooro, 
Carolina. 


Suff 


City    (ToemK 
Onalaw 
odiat  Na  7219) 

Ocean: 

AppTOKimslsly  250  feet  south 
of  (he  ntsreedion  of  NC 
SO  and  naachwood  Drive  .. 

At  Mei'soblion  of  GoMtbwo 
Avenue  and  New  Rh«r 

Drive  

Tepsai  Soun± 

Approximateiy  1,250  feel 
northwest  of  the  interseo- 
tion  of  Pender  Avenue  and 
Shore  Drive 

ApprMimstely  1.400  feel 
northwest  of  ttte  Inlerseo- 
tipn  of  NC  50  and 
Reecliwood  Drive  „ 


IDaplhIn 

taatatxM* 

oround. 

*clavBlion 

kila« 

(NOVO) 


•19 
•11 

•13 
•11 


•967 
•967 
•963 


1.065 
•1,075 

•950 


19 

•11 

12 


Some  of  RoodbiQ  and  locaMon 


at  the  Surf  City  Town  Htf . 
214  North  New  River  Drive. 
Surf  City,  Ftorth  Carolina. 


(TeeaiL 
County     (FBIA 
Dodtet  Na  7219) 

Atfantfc  Ocewi: 

Approximalely  350  feet 
souttieest  of  the  intersec- 
tion of  Clark  AverHje  and 
NC  State  Route  1554 

At  intersectnn  of  Hurnptwey 
Avenue  and  Shore  Drive  ... 
fcpsai  Sound!^ 

Approximately  700  feet  west 
of  the  Jr^ersedion  of  Shore 
Line  Drive  and  Godwin  Av- 
enue atong  Shorefine  Drive 

Approximaiely  450  feet  north- 
west of  intersection  of 
FieUs  Avenue  si«l  Slwre 
Drive  

Hape  awaltalite  for  inapecSon 

at  the  Topsail  Beach  Town 
Hal,  820  South  Anderson 
Boulevard.  Topsail  Beach. 
Nonn  oaroana 


OHN> 


(UnlnooP" 
(FeiA 


County 
Na7221) 

At  East  Crescentvile  Road  ... 
ApproKimatriy  0.9  rrate  up- 
stream of  TylersviHe  Road 
£as/ For*  Mi  Creelt 
At  East  CrescentviOe  Road  ... 
1.450  feel  up- 

of  Station  Road 

TribuUKV  to  East  Fork  Mi 
Cnek: 
At  confluence  with  East  Forte 

1,900  feel  up- 
of  Dirmnick  Road 
Gregory  Creak. 
Approximately  1,680  leet 
downstream  dl  HanuNon 

Mason  Road  

1,120  feet  up- 
of  SltONmee  Larw  ~ 

d  the  BuMer  Cour^Admif^ 
Iralive  Center.  130  f«gh 
Street,  3rd  Fkwr.  Hamiton. 
Ohio. 


FranUhi 


County    (Unineof^ 
Ania^     (FBIA 
Na721^ 

Geotges  Creek  Overtand  Fkm: 
At  conftoence  with  Georges 

Cieek 

AppBgimalely  2.6bO  feel  up- 
streem  of  confluence  with 
Georges  Creek 


at  the  Franklin  County  Zoning 
Department.  373  South  High 
Street.  15lh  Ftoor.  Cotombus. 
Ohto. 


fOoplhin 


ground. 

*Bmalion 

iniaet 

(NOVO) 


•20 
13 

13 
10 


•586 

•628 


•661 

•602 
•655 

•703 
"737 


•747 
•752 
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Source  of  lloodbig  and  location 


PENNSVLVAMA 


(Townahip).  Clin- 
ton County  (FBIA  Docint 
Na7215) 

M^ssf  Brarw/t  SusQuetanna 

Arver 

At  confluence  of  BaM  Eagte 
Creek 

Approximately  140  feet  up- 
slreem  of  ConstKulion 

Street  

Baity  ^)te  Creafcr 

At  confluertce  with  West 
Brarwh  Susquehanna  River 

Apprpximatety  1.750  teet  up- 
strsam  of  ipuliooni  CON- 
RAIL  bridge „... 

Pondhg  Areas: 

On  west  side  of  U.S.  High- 
way 220  approximates  0l5 
mite  south  of  U.S.  Highway 
220  overpass  over  J^f 
Stoeel „ 

AppraRimale(y  2.000  feel 
northeast  of  the  COr^RAlL 
crossing  over  Ban  Eagte 


fOepltiin 

pBOC  KX)V0 

ground. 

'Bevation 

in  feet 

(NGVO) 


al  the  Caslanea  Munl^l 
BuiUing.  347  Nittany  Road. 
Castanea.  Pennsyl^nia. 


fTownaliip), 
County      (FBIA 
DeelM  l«a  7196) 

Tuipehocken  Creek: 
Approximately  270  feet 

downstream  of  U.S.  422  .... 
Downstream  side  of  U.S.  422 
Fumacs  Oeeir  Mx  2: 
Approximately  175  feet 
downstream  of  upsbeam 

corporate  limits  „ 

At  upstream  corporate  Smite 
te  for  inapecHon 
at  the  Heidstoerg  Township 
BuMina,  373  Charming 
Forge  Road,  Robesonia. 
Perwq^ania. 


SdMiyfldfl  Coun^tFBiA 
DeelMt  Na  7172) 

Schuytdt  River 

Approximaiely  750  feel 
downstrewn  of  CONflAIL  .. 

Approximately  1 ,830  feet  up- 
stream of  Main  Street „. 


at  the  Landingvile  Plarmiru 
and  Zoning  Departnwnt,  401 
Nortti  2nd  Street.  PoUavile, 
PermsylvaniCL 


Clinton  (Borough), 
SchuyidH  County  (FBNA 
Dodtet  Na  7172) 

Schuytdt  River 
Approximately  550  feet 
downstream  of  confluence 

of  Littto  SchinrMN  River  

Approximately  0.7  rroie  up- 
stream of  CONRAIL  

LMe  SctuyioK  River 


•564 
*S66 

•S64 

•567 

*550 
•564 


•350 
•350 


•506 

*soe 


•476 
•490 


•406 
•412 


Source  of  thxxtng  and  lofjtion 


At  confluence  with  SchuyfldI 
Kiver  .....*....,....«.........«.„.. 

Approximate  600  teet  pp^ 
stream  of  Broad  Street  ..... 


si  the  Port  Clinton  Borough 
Fire  Hal,  Broad  Street,  Port 
Clinton,  Pennsylvania. 


TthoamaftarswHte  (BorougM, 
Bertn  County  (FEMA 
DoGkat  Na  717iq 

Schuyidt  River 
Approximately  1.050  feet 

downstream  (^confluence 

of  Pigeon  Creek „ 

Approximaiely  3.580  feet  up- 

stieem  of  MiNer  Street .... 

TritxMary  No.  2  to  SOuytdM 
River 
At  confluence  with  Sdwyldfl 

River  

Approximately  100  feet 

downstream  of  Private 


ad  ttte  ShoemakeravieBor-^ 
ough  Offne.  242  Main  Street, 
Shoemakersville,  Pennsylva- 
nia. 


|T oavnaNM, 

aon  Ceijnty  (FBIA  Dodm 
Na7219 

SoidterRbn: 
Downstream  corporate  Kmito 
Upstream  corporate  limits 

for  ^ttpttihm 
at  ttie  WinskMr  Townsfiip  Mu- 
ndpei  Buikftng.  R.D.  1. 
ReynoktsviHe,  Pennsylvania 

DottmHo.Tt-^ 

Schuytdt  River 

Appraximalshr  1.200  feet  up- 
streem  of  DuttomtDOd 
Street 

Approximateiy  40  leet  dowtv 
stream  of  confluence  of 

Tulpehocken  Creek  ^ 

LauarsRUn: 

At  downstream  side  of  OU 
Mill  Road . 

Approximately  25  feet  down- 
stream  of  downetream  end 

of  Lauer's  Lane  culvert 

TriMJtary  No.  1  to  Lauers  Run 

At  confluence  with  Lauers 

Run  „ 

Trixjtary  No.  2  to  Uuers  Ruk 

At  confluerx^e  with  Lauers 

Run  

M^^omsang  Creak: 

Approximately  2,000  feel 
downstream  dl  Wyomissing 
Boulevard 

Approximately  1,300  feel 
downstream  of  Wyomissing 

Boulevard „. 

avaHabte  for  inapection 

ai  ttie  Wyomissing  Borough 

Hall.  22  Reading  Boutovard. 

Wyomissing.  Permsytvania. 


•Depth  in 
feat  above 

ground. 

*clevatton 

in  feet 

(NGVD) 


•407 
•407 


•308 

•315 

•314 
•347 


1.376 

1.482 


•212 
•213 
•254 
•265 
•261 
•262 

•220 
•227 


Source  offloodbig  and  lor  lion 


County  (ffiiA  Docket  Na 
7215) 

Soutfi  Fdrfr  or  Fbrfoad  Oeer 

River      • 

Approximately  1,200  feet 
downstream  of  U.S.  Route 
70  „ 

Approximate  1,200  feel  up- 
streem  of  the  confluence  of 

Jones  Creek  „„ 

Cane  Creeic 

At  the  confluence  with  Soufli 
Forte  of  Forked  Deer  River 

Apgroadinateiy  200  feet 
duwnslieem  of  Hicks 

Street  

Arxtorson  Branch: 

At  the  confluence  with  South 
Fork  of  Forlcsd  Deer  FVver 

Approxintataly  0.9  mite  up- 
stream of  Lexington  Sbeel 
SondC^eaic: 

At  the  conltoertce  with  Soufli 
Fork  of  Fortcad  Deer  River 

Approximately  375  feet 
downstream  of  Parry 

^    ^witoh  Road 

Meridian  Create 

At  the  confluence  with  South 
Forte  of  Fortced  Deer  River 

Approwmately  2S0_teet 
downstieem  of  IMnois 

Central  Railroad 

MotzeCreafc: 

Approximateiy  900  leet  up- 
saeem  oi  un  riumoom 
Roed 

Approximalelv  a78  mite  up- 
stream of  Qten  Echo  Road 
Bntenry  Oaak: 

Apprcudmaleiy  0.5  mite  up- 
streem  of  me  confluence 
with  South  Fort(  of  Fortted 
Deer  River  „ 

At  OU  Htokory  Bdutevard 

d  the  Jackson  City  ^nnirig 
Depailment,  111  ftorlh 
Church  Street,  JaOkson.  Ten- 


County    ^Anlnco^ 
AniiHA      (FBIA 
Na7215) 
Mannews  ureeic 
At  confluence  with  MUdte 

Forte  of  Forfced  Deer  River 
Approximately  0.61  mie  up- 
stream of  John  Smith  Road 
Detoach  Creek: 
Approximately  250  feet 


Central  Railroad 

Ai  McCtelan  Road 

ktoixe  Create 
Approximately  250  leet 
downstieem  of  Ubnote 

Central  Railroad .... 

At  the  upstream  side  of  OU 

HumboUl  Road 

TvicaiK  Creaic 
Approximately  700  feel  . 
downstream  of  Mason 
Road 


fOapfliin 

Ieel  above 

ground. 

*aevahon 

in  leet 

(NOVO) 


•346 
•357 
•356 
•366 

•366 

•414 

•956 
•i366 

•357 
•357 


•436 


•345 
•424 


•344 
•410 


•346 
•416 


•350 
•309 

•367 
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ooun  oi  iDOiBngana  BCMon 


At  county  boundvy  22  mkn 

up^Min  of  U.S.  Road 

OyarOaafc 
Appraodmatsiy  0.84  mie 
oowMlroani  of  ttwFtonda 

Slaai  FMread « 

At  Orislmasvfle  Road 

Soum  Fak  ol  FoikBd  Dam 


fOapftm 


around. 

inlMt 
(NOVO) 


*383 


*3se 


At  Wartowf  Road 

AppttadmaMy  1.1  mioaup- 
•aaam  of  U.S.  Route  AS 
(Soutti  Hightend  Avmu^  . 
Johnton  Cimk  (SoiMh  Folk 

Baaint: 

Apprommatefy  9S0  teat 
downslreani  of  LoiMr 
BronvnswNa  Road 

At  downatraant  wto  of  ML 

Pmton  Road „._ 

North  Fortt  ot  SoUlh  Foitt  of 

Fdrtud  Daar  nkmr 

Appowmatety  asq^teal 
dOMfnatraain  of  Ranaa 
Road  (State  Route  S241)  .. 

^county  boundwy 

Jonas  Ciaak: 

AppiOKinwtety  1.500  teat 
duwiulioani  of  Mkiois 
Canaal  Rairoad  ...„ 

Appronmately  680  teat 
doMfnakaam  of  Bandbi 

Ory  Branctt: 
Entira  attofaina  of  invound- 
mani  Donra  Jonnaon 
Ciaalc  WataratMd  Oam  No. 

S  -.^.„._ „ 

LMaa  Johnaon  Ciaak: 
Entira  atnralna  of  impound- 


*9«8 

•367 

•343 
*424 

*378 


Souroc  of  lloodhQ  and  localion 


Caunty  (FaiA  DedMt  Na 
721S) 

SanoyOaafc 
ApprodraMy  375  teat 
oownotraafn  of  tha  oon- 
luonoa  of  Sandy  Creak 
Tributeiy „. 

AppfOMmatefy  1.375  taatup" 
iliaaiH  of  Bowinan  CoWna 
Road 


•Oaplhin 

laat  above 

oround. 

*Ba«alion 

inieat 

(NGVD) 


Creak  Waterafwd  Dm  No. 
10  _. 


Entire  atwraina  ot  impoond- 


Oraaic  WMerafiad  Oam  No. 

4..™ .^ 

LackayOaak: 
Entea  atioreina  of  impound- 


Create  MtetertfMd  Oam  Na 
7  _ 

SanoyOaafc 

At  county  boundaiy 

Approaimateiv  l.36miteaup- 
*eaiii  of  Owwnan-Coine 


flNMwi  Oraak: 
At  tw  conluenoe  wilti  Norlti 
Fortt  of  South  Folk  of 

Fortiad  Daer  Rwer 

1.14  miea  up- 
of  SaactiBlufr 


Sandy  Qaak  TriMMaiy: 
Al  tie  conthiance  wM 


wNh  Sandy 

SSoiaetupT" 
ofCoHnaRoad 


a«  Mw  Madteon  County  Com- 
r^  oMca  buildng. 
County  Courthouaa. 
Main  Strael.  Jack- 


too  Eaat 
aon,Ti 


138301. 


*300 


•476 


•478 


t4«6 


•436 


fof  Inspsctlofi 
ai  the  Medon  City  Ktal.  20 
Colaga  Street.  Medon.  Tan- 


Counly  |Unlnoaf^ 
parated  Aiaaid  FEMA 
Oeeltei  NeaTrtM  and 
7tlS) 

Chippawa  River 
Downstream  county  bound- 

•y 

Approximataty  6.2S0  teet  i4>- 
sfeaam  of  upabaam  CKy  of 
i  Falacon; 


'QHppawa  I 


at  «w  Ct«ppa««  County 
Courthouaa.  71 1  North 
Bridge  Street.  Chippewa 
roiB,  vracoratfi. 


•482 


•367 


•432 

•456 


Coanly      (raC 
Naa.    7188    «d 
7»tq 

CNppanm  fVvar 


of  U.S.  Highway  53 
Appnudmateiy  3.2  milaa  up- 
stream of  Soo  Una  Rai- 


•430 
•434 


•804 


•863 


at  the  CNppawa  Fala  City 


30  Weet  Cantny  Skaat.  CNp- 


Eau  Cteire  (City). 

and  Eau  CWra 

FEMA  Deckat  Na  7>18| 
Chippawa  Rivar 

At  Interstate  94 

Upakaam  corporate  Imto  . 
Sfwrman  C^ea4c 

Conlhienca  with  CNppawa 

fHiP^a     ".......-..-.....,.....„«« 

Appiwliaatefi  I.Omiaup- 
atoaamof " 
Street  ..... 
fiauCliira 

At  ttte  corMuanca  with  Chip- 

i.iuiaatiii>- 

of  South  Oaway 
Skaat _Z„„. 


•821 
•852 


•773 
•806 


•776 
•808 
•782 
•783 


Souraa  of  doodbig  and  localion 

fOeplhin 

leel  above 

grourtd. 

*Bavabon 

inieal 

(NGVD) 

Mapa  awalabte  for  inapactoi 
at  the  Eau  Claire  City  HaN. 
Inspection  Sen/ioe  Office. 
2^  South  Farwel  Street. 
Eau  Claire.  Wisconsin. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Dated:  October  9. 1997. 


I 

Associate  Dinctorfor  MitigatioH. 
(FR  Doc.  97-27711  Filed  10-17-97;  a:45  am) 


FEDERAL  MARmME  COMMSSION 


46CFRPartS86 
{Docket  Na98-2iq 


tha  UiWiad 


Trad* 


AQENCY:  Federal  Maritiine  Commiaaion. 
ACTKM:  Petition  for  amendment  to  final 
nile;  denial. 

aUMMARV:  The  Fedanl  Maritime 
Commission  is  denying  a  request 
submitted  by  Japanese  liner  shipping 
companies  that  per-voyage  fises  owed  to 
the  agency  pursuant  to  the  final  rule  in 
this  proceeding  be  made  payable  to 
estsow  accounts,  rather  than  to  the 
Commission  directly. 
AOOncsSGS:  Requests  for  publicly 
available  information  or  additional 
filings  should  be  addressed  to:  Joseph  C 
Polking,  Secretary,  Federal  K4aritinie 
Commission,  800  North  Clapitol  Street. 
N.W..  Washington,  D.C  20573.  (202) 
523-5725. 

TOR  FUmet  MFOfMATKM  CONTACT: 
Thomas  Panebianco,  Genwal  Counsel, 
Federal  Maritime  Commission,  800 
North  Capitol  Street,  N.W..  Washington. 
D.C  20573.  (202)  523-5740. 
StWiaCNTAfrr  afOftMATION:  The 
(Commission's  final  rule  in  thin 
proceeding  (62  FR  9696.  amended  62  FR 
18532  and  62  FR  18533)  assessing  per- 
voyage  fees  on  Japanese  liner  shipping 
companies  in  response  to  longstanding 
restrictive  and  unfavorable  requirements 
for  the  use  of  Japanese  ports  become 
effective  on  September  4.  1997.  Under 
the  rule,  Japanese  shipping  lines  are 
scheduled  to  make  their  first  payment  of 
fees,  covering  the  month  of  Septambo^, 
on  October  15. 

On  October  7,  1997,  the  Japanese 
carriers  submitted  a  letter  requesting 
that  the  Commission  "considar 
alternative  ways  and  means  by  which 
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the  Carriers  could  fulfill  their  payment 
obligations."  Specifically,  the  Japanese 
lines  urged  that  the  Commissicm  require 
that  the  carriers  establish  escrow 
accounts  and  pay  the  fees  into  these 
accounts,  rather  than  paying  them 
directly  to  the  Commission.  The  carriers 
further  requested  that  the  Commission 
take  any  other  steps  to  "accomplish  the 
objectives  of  this  request."  As  the  relief 
sought  by  the  Japanese  lines  would 
involve  r hanging  the  payment 
procedures  set  ftwth  in  tha  final  ride,  the 
Commission  has  determined  to  treat  the 
letter  as  a  petition  for  amendment  of  the 
final  rule,  which  would  have  been  the 
appropriate  pleading  in  this  instance. 
Copies  of  the  request  were  served  on 
other  participants  in  this  proceeding;  no 
comments  or  responses  were  received 
from  any  party. 

In  their  request  for  alternative 
pa3rment  arrangements,  the  Japanese 
carrien  have  foiled  to  cite  any  material 
improvements  or  reforms  in  die 
un&vorable  Japanese  port  conditions 
that  an  the  subject  of  this  proceeding. 
■  faideed,  the  Commission  is  unaware  of 
any  such  progress  since  it  last 
suspended  the  final  nde  in  April. 
Accordingly,  we  find  no  basis  for 
altering  the  collection  procedures  set 
forth  in  the  final  rule  to  postpone  or 
redirect  the  payment  of  the  f^.  The 
Commission  appreciates  concerns  raised 
by  the  Japanese  lines  regarding  the 
complexity  of  the  matters  at  issue; 
however,  the  Government  of  Japan  has 
had  ample  opportunity  to  develop  and 
implement  necessary  improvements.  It 
has  not,  to  date,  done  so. 

The  Japanese  carriers'  request  for 
alternative  payment  arrangements  is 
denied. 

By  the  rnmipiOTinn 
JaaaphCPaUDg. 
SacTBtoiy. 
(FR  Doc.  97-27668  Filed  10-17-47;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheffc 
Administration 

50CFRPart67» 

[DockM  Na  881107312-7021-02;  lA 
101497A] 

Flsherias  Of  the  Exctusiva  Economic 
Zona  Off  Aiaain;  Pacific  Cod  by  Travvl 
Calchar  Vaaaais  in  tha  Baring  Sea  and 
Aleutian  Isianda 

agency:  National  Marine  PUheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Conunerce. 

ACTION:  Modification  of  a  closure. 

StJMMAfrr:  NMFS  is  opening  directed 
fishing  for  Pacific  cod  by  trawl  catcher 
vessels  in  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  fully  utilize  the 
total  allowable  catch  (TAC)  of  Pacific 
cod  in  that  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.L),  October  15,  1997,  until 
2400  hrs,  A.l.L,  December  31, 1997. 
FOR  FUtmCR  afFOfMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
aUPPI^IENTARY  aronHATION;  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Managnnent 
Plan  for  Ooundfish  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

In  accordance  with  §§  679.20 
(a)(7)(i)(B),  die  portion  (^  the  Pacific  cod 
TAC  allocated  to  trawl  catcher  vessels 
in  the  BSAI  was  established  as  63,450 
metric  tons  (mt)  by  the  Final  1997 
Harvest  Specifications  fior  Groundfish 
(62  FR  7168,  February  18, 1997).  The 
trawl  catcher  vessel  portion  was 


increased  by  a  reallocation  of  the 
projected  unused  amount  of  the  trawl 
catcher/processor  allocation  to  65,450 
mt  (62  FR  51609,  October  2. 1997).  The 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  has 
established  a  directed  fjahing  allowance 
of  64,450  mt,  and  set  aside  the 
remaining  1 ,000  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  The  fishery  for  Pacific  cod  by 
trawl  catcher  vessels  in  the  BSAI  was 
closed  to  directed  fishing  under 
§S679.20(dMl)(iii)  on  April  29, 1997. 
(62  FR  24508.  May  2. 1997). 

NMFS  has  determined  that  as  of 
September  29. 1997,  2,432  mt  remain  in 
the  directed  fishing  allowanca 
Therefore,  NMFS  is  terminating  the 
previous  closure  and  is  opening 
directed  fishing  for  Pacific  cod  by  trawl 
catcher  vessels  in  the  BSAL 

Claaaificatkm 

All  othw  closures  remain  in  full  force 
and  effect  This  action  responds  to  die 
best  available  information  recendy 
obtained  from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
allow  full  utilization  of  the  Pacific  cod 
TAC.  Providing  prior  notice  and 
opportunity  for  public  comment  for  *hi« 
action  is  impracticable  and  contrary  to 
the  public  interest  Further  delay  would 
only  disrupt  the  FMP  objective  of 
providing  a  portion  of  the  Pacific  cod 
TAC  for  trawl  catcher  vessels  in  the 
BSAL  NMFS  finds  for  good  cause  thM 
the  implementation  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C  553(d),  a 
delay  in  the  effective  date  is  her^iy 
waived. 

This  action  is  required  by  §§  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Aathottty:  16  VS.C.  1801  et  sag. 
Dated:  October  14. 1997. 
Brace  C  Morahaad. 

Acting  Director,  Office  of  Sastainabh 
Fishacies.  National  Marine  FiMhehes  Service. 
(FR  Doc.  97-27736  Filed  10-15-97;  3:26  pmj 
I  oooc  jsia-s-u 
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Thto  MClion  of  Itw  FEDERAL  REGISTER 

no(ic«s  to  the  puMc  of  ttie  proposed 
I  of  rules  aixj  regulations.  The 
pupoee  of  tfiese  notices  is  to  giv*  inlsresled 
persons  m  opportunity  to  pericipsis  in  tw 
nile  iMidng  prior  to  Ihe  adoplion  of  Mm  fnai 


DEPARTMENT  OF  HEALTH  AMD 
HUMAN  SERVK:ES 

Food  and  Oni9  Atliiilnlstralion 

21  CFR  Part  1240 
iDoelMMoit7N-04iq 

RovocaHon  of  UttMT  Bruohoo 


AGENCY:  Food  sod  I>ug  Administration, 

HHS. 

ACTRM:  Proposed  rule. 


f:  The  Food  and  Dnig 
Administration  (FDA)  is  proposing  to 
revoke  its  regulation  pertaining  to  the 
titatxumtt,  sterilizatioD,  handling, 
■tanga,  marking,  and  inspection  of 
lather  brushes.  FDA  is  proposing  to 
revoke  this  regulation  because  it  has 
Imtatively  concluded  that  the 
regulation  is  no  longer  necessary  to 
protect  the  public  health. 

DATES:  Written  comments  by  January  S. 
1996. 


;  Submit  written  comments 
to  the  Dockets  kfanagement  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
nn.  1-23.  Rockville,  MD  20a57.     » 
KM  FWmCR  atPOWHATION  OOlfTACT:- 
Philip  L  Chao,  Policy  Development  and 
Coordination  Staff  (HF-23),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville.'MD  20857.  301-827- 
3380. 

.TKM: 


In  die  Federal  Ragielar  of  January  19. 
1949  (14  FR  278).  the  Federal  Security 
Agency  issued  a  regulation  to  prohibit 
"inlHatate  traffic"  in  lather  brushes 
nnleai  the  brushes  complied  with  42 
CFR  71.151  or  with  certain  requirements 
in  42  CFR  72.21.  42  CFR  71151  barred 
importation  of  lather  brushes  made  from 
animal  hair  or  bristles,  unless  the 
brushes  were  permanently  marked  with 
the  maniifactiirer's  name  or  identifying 
mark  and  a  U.S.  medical  ofBcer  had 
determined  that  the  brushes  were  free  of 


anthrax  spores.  The  regulation  also 
directed  medical  ofBcers  to  sample 
brushes  friMB  each  shipment,  subject 
them  to  laboratory  aaatjrsis.  and  to  issue 
a  certificate  if  the  shipment  appeared  to 
be  free  of  spores.  If  thie  shipmmit 
contained  anthrax  spores,  the  shipment 
would  be  denied  eiUry  into  the  United 
States. 

The  Federal  Security  Agency  was 
■helishoJ  ia  a  reoiganixatioa  in  1953. 
and  its  functioas  were  transfsiTed  to  the 
then  newly-created  Department  of 
Health,  Education,  and  Welfare.  The 
dapaitment  later  becaaae  the 
Department  of  Health  and  Huaiaa 
Sarvkas. 

42  CFR  72.21 ,  which  applied 
primarily  to  lather  brushes 
manufactured  in  the  United  States, 
established  specific  treatment, 
sterilization,  handling,  storage,  and 
marking  requirements  for  these 
products:  and  it  required  that  persons 
engaged  in  processing  or  tmnrfling  of 
hair  or  bristles  for  use  in  lather  brushes, 
as  well  as  persons  manufacturing  lather 
brushes,  permit  inspections  by 
authorized  representatives  of  the 
Surgeon  General.  The  rule  was 
transfiarred.  without  change,  from  title 
42  to  title  21  of  the  Code  of  Federal 
Regulations  on  February  6. 1975  (40  FR 
5620).  and.  as  a  result,  became  S  1240.70 
(21  CFR  1240.70). 

In  the  Fadaral  twgialri  of  August  9, 
1983  (48  FR  36143  at  36144),  the 
Centan  fw  Disease  Control  (CDC),  now 
known  as  the  Centers  for  Disease 
Control  and  Prevention,  proposed  to 
revoke  various  foreign  quarantine 
regulations,  including  42  CFR  71.15i. 
The  preamble  to  that  proposal  explained 
thaL 

Tha  proposed  raguJations  will  no  loopr 
raquiie  lather  brushes  made  from  animal  hair 
or  bristlos,  importad  into  the  (Joitsd  States, 
to  carry  identifyiog  markings  or  to  be 
certified  as  treated  and  stored  to  prevent 
possible  contamination  with  cpore*  of 
BacWus  anthnx:is.  No  case  of  cutaneous 
anthrax  in  the  United  States  has  been 
•saociatad  with  lather  tvushas  tince  1930, 
and  the  continuation  of  existing  requiieraents 
is  unnecessary  to  protect  the  p^lic  health. 
Should  the  importation  of  «nthn|-r  in  lather 
brushes  become  ■  threat  to  public  health  in 
the  future,  inspection  and  control  measures 
authorized  under  provisions  of  the 
regulations  will  be  implemented. 

CDC  revoked  42  CFR  71.151  on  January 
11. 1985  (50  FR  1516).  without  any 
further  discussion. 


In  the  Federal  Ragiatar  of  Jime  12. 
1989  (54  FR  24890),  FDA  issued  a  final 
rule  amending  various  regulations  to 
correct  outdated  cross-references  and 
typographical  errors  and  to  make  other 
corrections.  This  rule  revised  §  1240.70. 
without  explanation,  to  eliminate  the 
reference  to  42  CFR  71.151.  Yet.  in  ail 
other  respects.  §  1240.70  has  remained 
essentialiy  unchanged  since  1949. 

Recently,  FDA  hais  been  reexamining 
its  regulations  to  determine  whether  any 
are  obsolete  or  no  longw  necessary.  Ctee 
regulation  that  caught  the  agency's 
attention  is  §  1240.70.  The  agency  is 
imaware  of  any  reliance  on  the  lather 
brush  requirements  in  this  regulation  or 
of  any  current  concerns  associated  with 
lather  brushes.  Additionally,  CDCs 
decision  to  remove  42  CFR  71.151 
because  no  case  of  cutaneous  anthrax  in 
the  United  States  has  bewa  associated 
with  lather  brushes  since  1930  suggests 
that  §  1240.70  also  is  no  longer 
necessary  to  protect  the  public  health. 
Consequently,  FDA  is  proposing  to 
revoke  this  regulation. 

n.  Aaalyaisof  iaqMcli 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  use.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  reguJation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
enviroimiental,  public  health  and  safsty. 
and  other  advantages).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  principles  identified 
in  the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatcny 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  proposed  rule,  if  finalized, 
would  eliminate  certain  manufacturing 
requirements  for  lather  brushes. 
Consequently,  the  proposed  rule  would 
not  impose  any  additional  regulatory 
burdens  on  small  entities,  and  so,  imder 
the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

m.  EaviromiieBtal  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
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that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
iwither  an  enviroimiental  assessment 
nor  an  environmental  impact  stetement 
is  required. 

IV.  Raquest  for  Commanta 

Intraested  persons  may,  on^or  before 
January  5. 1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submittod,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Lart  of  Sofafacta  !■  21 CFS  Part  12M 

Commimicable  diseases.  Public 
health.  Travel  restrictions.  Water 
supply. 

Therefore,  under  the  Fedwal  Food. 
Drug.,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conmiissioner 
of  Food  and  Drugs,  it  is  prtjposed  that 
21  CFR  part  1240  be  amended  as 
follows: 

PART  1240-CONTnOL  OF 


1.  The  authority  citation  for  21  CFR 
part  1240  continues  to  read  as  follows: 

r  42  U.S.C  216.  243.  264.  271. 


IISMlTO   [RHaowadI 

2.  Secticm  1240.70  Lather  btUMhes  is 
removed. 

Dated:  October  10. 1997. 

Deputy  Commitaon&rforPolief. 

(FR  Doc  97-27694  Filed  10-17-97;  8:45  am) 


09AIITMBIT  OF  HOUSMQ  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  1000, 1009,  and  1006 
[DoGhM  Na.  Fn-4170-N-14 

NaUva  Amartean  Uniiatnn  inalnliaifa 


Office  of  the  Assistant 
Secretary  for  PubUc  and  Indian 
Housing,  HUD. 

ACTION:  Negotiated  Rulemaking 
Committee  meetings. 


r:  This  notice  announces  the 
final  implementetion  meetings 


sptmsored  by  HUD  to  develop  the 
regulations  necessary  to  cany  out  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996 
(NAHASDA)  (Pub.  L.  104-330, 
^proved  October  30. 1996). 
DATES:  The  meetings  will  be  held  on 
October  27, 28  and  29, 1997.  The 
October  27  and  28, 1907  meetings  will 
begin  at  approximately  8:30  a.m.  and 
end  at  approximately  5:00  pan.,  local 
time.  The  October  29, 1997  meeting  will 
begin  at  approximately  8:30  a.m.  and 
end  at  approximately  noon,  local  time. 
ADONEBS:  The  meetings  will  be  held  at 
the  Loews  L'Enfant  Plaza  Hotel,  480 
L'Enfant  Plaza  East,  SW,  Washington, 
DC  20024;  telephone  1-800-635-5065 
or  (202)  484-1000;  FAX  (202)  863-4497 
(With  the  exception  of  the  "800" 
telephone  nimibra^,  these  are  not  toll-free 
numbers). 

FOR  nmTH«  aronwATioti  oowtact: 

Karen  Gamer- Wing,  Acting  Deputy 
Assistant  Secretary  for  Native  American 
Programs,  Department  of  Housing  and 
Urban  Development,  1999  Broadway, 
Suite  3390,  Denver,  OO;  telephone  (303) 
675-1600  (this  is  not  a  toll-free 
number).  Hearing  or  speech-impaired 
individuals  may  access  diis  number  via 
TTY  by  calling  the  toll-free  Fedoal 
Information  Relay  Service  at  1-800- 
877-8339. 

suppLaerTARv  avonnATiON:  The 
Secretary  of  HUD  established  the  Native 
American  Housing  Assistance  ft  Self- 
Determination  N^otiatad  Rulemaking 
Committee  (Committee)  to  negotiate  and 
develop  a  proposed  rule  implementing 
NAHASDA.  Tha  proposed  rule  was 
published  on  July  2, 1997  (62  FR  35718) 
and  provided  for  a  45-day  puMic 
comment  period.  The  public  comment 
deadline  was  August  18, 1997. 

The  Committee  met  from  August  22- 
29, 1997  in  Denver,  Colorado  and  from 
September  21-26. 1997  in  Arlington, 
^^rginia  to  consider  the  public 
comments  submitted  on  the  proposed 
rule.  The  Committee  is  meeting  fur  a 
final  time  to  discuss  issues  left 
unresolved  and  to  reach  consensus  on 
the  Committee's  final  report  to  the 
Secretary  of  HUD. 

The  meeting  dates  are:  October  27,  28, 
and  29  1997.  The  agenda  planned  for 
the  meetings  includes:  (1)  discussion  of 
the  draft  Committee  report;  (2) 
discussion  of  issues  left  unresolved;  and 
(3)  approval  of  a  final  Commitlae  report 
for  submission  to  the  Secretary  of  FRJD. 

The  meetings  will  be  open  to  the 
public  without  advance  registntion. 
Public  attendance  may  be  limited  to  the 
space  availaUe.  Members  of  the  public 
may  make  stetemmts  during  the 
meetings,  to  the  extent  time  permits. 


and  file  written  statements  with  tha 
Committee  for  its  consideration.  Writtao 
statements  should  be  submitted  to  tha    ' 
address  listed  in  the  FOR  FURTHER 
SfOnMATlOW  section  of  this  notice. 
Summaries  of  Committee  meetings  will 
be  available  fo;  public  inspection  and 
copying  at  the  address  in  the  same 
section. 

Dated:  October  14, 1M7. 

Kevin  Eaamd  Marchaam 

Acting  Assistant  SlaoBtoiy/ar  Puhlic  and 
Indian  Hoatbtg. 

[FR  Doc  97-27674  Filed  10-17-47;  8:45  aa) 

I  CODE  4>t».«S-r 


D^ARTMENT  OF  THE  TREASURY 
Bursau  of  Alcohol,  Toteooo  and 


27CFRP«tO 
RMISia-AAOr 

csHDiisnfnam  or  no  ssn 
Bay  Vtticultijfal  ATM  and  ttw 
nvBNgnnivni  or  1110  Dounovy 
Cantral  Coast  VWeultum 
24S) 

ACTION:  Notice  of  proposed  rukmaking. 


ofihs 


The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  has 
received  a' petition  proposing  the 
establishment  of  a  viticultural  area  in 
the  State  of  California  to  be  known  as 
San  Francisco  Bay.  The  proposed  araa  is 
located  mainly  within  five  counties 
which  border  the  San  Francisco  Bay  and 
partly  within  two  other  counties.  Theae 
counties  are:  San  Francisco,  San  Mateo. 
Santa  Clara.  Alameda.  Contn  Costa,  and 
partly  in  Santa  Cruz  and  San  Benito 
Coimties.  The  proposed  San  Francisco 
Bay  viticultural  area  encompasses 
approximately  3,087  square  miles  total 
containing  nearly  6,000  acres  planted  to 
grapes  and  over  70  wineries.  In 
conjunction  with  the  petition.  ATF 
received  a  proposal  to  amend  the 
boundaries  of  the  current  Central  Coast 
viticultural  area  to  include  the  proposed 
San  Franciaco  Bay  viticultural  area.  As 
the  currant  boundaries  already 
encompass  part  of  the  proposed  San 
Fraiuasco  Bay  viticultural  area, 
approximately  1.278  square  miles 
would  be  edited  to  Central  Coast  with 
an  additional  3,027  acres  planted  to 
gnpes  and  21  more  wineries. 
DATES:  Written  commenta  must  ba 
received  by  January  20. 1997. 
ADDRESSES:  Sand  written  oomnients  to: 
Chi^,  Wine,  Bear,  and  Spirito 
Regulations  Branch.  Bureau  of  Alcohol. 
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Tobaooo  and  FlrMrms,  P.O.  Box  50221, 
Washiogtoo,  DC  20091-0221  (Attn: 
Nolioa  No.  SS6).  Copies  of  Uw  pactions, 
tlw  propo— d  raguladons,  tbe 
appropriate  maps,  and  any  writtan 
caaments  racaived  will  be  available  for 
public  inspection  during  normal 
businasa  boun  at  tbe  ATF  Reading 
Room,  OfBce  of  Public  Afiain  and 
Disdoaura.  Room  M80.  650 
Miaaarhtnatti  Avaoue.  NW, 
WaabingtoD.  DC,  20226. 

ran  Fumrvi  ■rowMATioM  oontact: 

David  Brokaw,  Wine.  Beer  and  Spirits 
Regulations  Brancb.  Bureau  of  Alcobol. 
Tobacco  and  Firearms.  650 
Maaaacbusetts  Avenue,  NW, 
Waabiagton.  DC,  20226  (202)  927-«230. 

TKMr. 


(e)  A  copy  (or  copies)  of  tbe 
appropriate  U.S.G.S.  map(s)  witb  tbe 
boundaries  prominendy  marked. 

Saa 


On  August  23.  t978.  ATF  puUisbed 
Tteasury  Decision  ATF-53  (43  FR 
37672,  S4624)  revising  regulations  ia  27 
CFR  Put  4.  Tbese  r^ulations  allow  tbe 
aatablisbment  of  definitive  viticnltural 
areas.  Tbe  regulations  allow  the  name  of 
an  approved  viticuiturai  area  to  be  used 
aa  an  appellation  of  origin  on  wine 
labala  and  in  wine  advertisements.  On 
Odobar  2. 1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56602)  wbicb  added  a  new  Part  9  to  27 
CFR,  far  tbe  listing  of  approved 
American  viticuiturai  areas,  tbe  naitiea 
of  wbicb  may  be  used  as  appellations  of 
origin. 

Section  4.2Sa(eKl),  title  27.  CFR. 
defines  an  American  viticuiturai  area  as 
a  delimited  grape-growing  region 
distinguisbAle  by  geographic  Csatures, 
tbe  boundaries  of  whidi  have  been 
delineated  in  Subpart  C  of  Part  9. 

Section  4.25a(eK2)  outlines  tiw 
procedure  for  proposing  an  American 
viticuiturai  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  aa  a  viticuiturai  area. 
Tbe  petition  should  include: 

(a)  Evidence  that  tbe  name  of  tbe 
propoaad  viticuiturai  area  is  locally 
and/or  nationally  known  as  refarring  to 
tbe  area  specified  in  tbe  petition; 

(b)  ffiatafical  or  cturent  evidence  that 
the  boundaries  of  tbe  viticuiturai  area 
are  as  specified  in  tbe  petition; 

(c)  Bvideaoa  relating  to  the 
gaopapbical  characteristics  (climate, 
soil,  elevation,  physical  fisatures.  etc) 
which  distinguish  the  viticuiturai 
faaluroa  of  tha  propoaad  ama  from 
smounding  araM; 

(d)  A  daacription  oftha  specffic 
boundaries  oftha  viticuiturai  area. 
baaed  on  faatnras  which  can  be  found 
ca  United  Stetas  Geological  Survey 
(U.S.aS.)  mapa  of  tbe  largest  applicable 


BayViticidtaralAEaa 

ATF  bas  received  a  petition  from  Mr. 
Philip  Wente,  Vice  Presidoit  of  Wente 
Bros.,  proposing  to  establish  a  new 
vitictillural  area  in  Northern  California 
to  be  known  as  San  Francisco  Bay.  Tbe 
proposed  San  Francisco  Bay  vitkrultural 
area  is  located  mainly  within  five 
counties  which  border  tbe  San 
Francisco  Bay  and  ptartiy  within  two 
other  counties.  Tbeae  counties  are:  San 
Francisco.  San  M^eo.  Santa  Clara. 
Alaaaada.  Contia  Costa  and  parUy  in 
Sante  Cruz  and  San  Benito  Counties. 
Tbe  petitioner  claims  that  Santa  Cruz 
County,  although  it  has  no  Bay 
ab<Meline.  hf  s  traditionally  been 
associated  with  the  place  name  San. 
Francisco  Bay.  The  portion  of  the  Santa 
Clara  Valley  located  in  San  Benito 
County  bas  been  included.  Tbe 
proposed  viticuiturai  area  encompasses 
approximately  3,087  square  miles  total 
amtaining  nearly  6000  acres  planted  to 
grapes  and  over  70  wineries. 

The  petitioner  claims  that  the 
propoaad  San  Francisco  Bay  viticuiturai 
area  is  a  distinctive  grape  growing 
region.  According  to  the  petitioner,  tbe 
area  is  distinguished  by  a  unique  marine 
climate  which  is  heavily  influenced  by 
the  proximity  of  the  San  Francisco  Bay 
and  the  Pacific  Ocean.  ^Mcifically.  tbe 
San  Francisco  Bay  and  the  local 
geographical  features  surrounding  it 
permit  tbe  cooling  influence  of  the 
Pacific  Ocean  to  reach  fiutho'  into  the 
intericv  of  California  in  tbe  Bay  Area 
than  elsewfaan  along  the  California 
coast 

In  proposing  boundaries  far  tbe  San 
Franciaco  Bay  viticuiturai  area,  the 
petitioner  bas  purposely  included  the 
wraters  of  the  San  Ftandsco  Bay  as  well 
as  urban  areas,  particulariy  tbe  Qty  of 
San  Francisco.  The  petitioner  feels  that 
tbe  San  Franciaco  Bay  is  the  "heari  and 
soul  of  this  appellation,  ito  namesake 
and  unifying  force,  tbe  source  of  its 
weather,  tbe  focal  point  of  ita  history." 
As  such,  tbe  petitioner  believes  that  it 
should  not  be  cut  out  <rf  the  canter  (rf  die 
appellatioD  Although  it  is  not  a  feasible 
vineyard  site,  tbe  city  bas  long  been  a 
wine  industry  hub. 

The  evidence  submitted  by  the 
petitioner  ia  discussed  in  detail  below. 
Given  the  scope  of  the  proposals  and  the 
wide  range  of  intaiosti  diat  are  likaly  to 
be  ^bcted  by  tbe  establishment  of  a  San 
Franciaco  Bay  viticuiturai  area.  ATF 
wiahaa  to  solicit  public  comment 
paiticularfy  with  raapect  to  the 


following  questions  raiaed  by  tbe 
petition: 

(1)  Is  there  sufficient  evidence  that  the 
name,  "San  Francisco  Bay,"  can  be 
aasociated  witb  regions  south  and  eest 
of  the  bay  such  as  Santa  Clara  Valley 
and  Livermore?  Do  these  regions  bave 
climatic  or  geographic  differences  with 
other  regions  of  the  proposed  area  to 
such  a  dagree  that  they  cannot  be 
considered  as  one  viticuiturai  area? 

(2)  Doea  the  evidence  support 
exclusion  from  the  proposed  viticuiturai 
area  of  tbe  regions  north  of  the  Bay,  j.e.. 
Marin,  Napa,  Solano,  and  Sonoma 
Countiea? 

(3)  Can  the  regions  where  grapes 
cannot  be  grown  in  tbe  proposed 
viticuiturai  area,  such  as  the  dense 
urban  settings  and  the  Bay  itself,  be 
easily  se^egated  from  tbe  rest  of  tbe 
proposed  area?  Does  it  undermine  the 
notion  of  a  viticuiturai  area  to  keep 
them  included? 


Evidanoa  That  dM  Naaw  of  the  Area  ia 
Locally  ar  Nationally  Known 

According  to  tbe  petitions.  San 
Francisco  Bay  is  a  locally,  nationally 
and  internationally  recognized  place 
name.  Therefore,  the  petitioner  believes 
that  San  Francisco  Bay  is  the 
appropriate  name  for  the  proposed  area, 
since  even  people  who  do  not  know  the 
names  of  any  California  counties  bave 
an  idea  where  the  San  Francisco  Bay  is. 
The  petitioner  claims  that  to  people  all 
over  the  world.  San  Francisco  Bay  calls 
to  mind  the  well-known  body  of  water 
by  that  name  and.  by  inference,  the  land 
areas  that  surround  iL 

Tbe  counties  of  San  Francisco,  Contra 
Coata,  Alameda.  Santa  Clara  and  San 
Mateo — ^within  which  tbe  proposed  area 
is  located — border  tbe  San  Francisco 
Bay.  According  to  tbe  petitioner,  Santa 
Cruz  County,  although  it  has  no  Bay 
shoreline,  has  traditionally  been 
associated  witb  tbe  place  name  San 
Francisco  Bay.  Tbe  petitioner  also 
included  tbe  portion  of  tbe  Santa  Clara 
Valley  located  in  San  Benito  County. 

According  to  tbe  petitioner,  tbe  names 
"San  Francisco  Bay  area"  or  "San  ^ 

Francisco  Bay  region"  sometimes  nSat 
to  an  area  that  is  different  than  the  area 
discussed  in  this  petition.  Tbe 
petitioner  claims  that  although  sources 
differ  in  how  broadly  they  define  the 
San  Francisco  Bay  region,  the  various 
definitions — without  exception- 
include  tbe  counties  mentioned  above. 
The  following  sources,  are  cited  by  the 
petitioner  as  being  representative  of  the 
cooaensus  among  experta  that  tbe 
petitioned  area  is  widely  known  by  the 
name  San  Francisco  Bay. 

According  to  tbe  petitioner,  tbe  name 
San  Franciaco  Bay  Is  moia  frequmdy 


and  more  strongly  associated  with  the 
counties  lying  south  and  east  of  the  San 
Francisco  Bay  than  with  nearby 
counties  to  the  north.  For  example,  the 
petitioner  cites  the  1967  Time  Ufe  book 
entitled  "The  Pacific  States,"  which 
describes  the  San  Francisco  Bay  Area  as 
a  megalopolis  with  the  city  [of  San 
Francisco]  as  the  center,  stretching  40 
miles  south  to  San  Jose  and  from  the 
Pacific  to  Oakland  and  beyond. 

The  petitioner  also  cites  weather 
expert  Harold  Gilliam,  in  his  book 
Weather  of  the  San  Francisco  Bay 
Region,  as  discussing  an  area  including 
San  Francisco,  San  Mateo,  Alameda. 
Contra  Costa,  and  Santa  Cruz  Counties. 
The  petitioner  points  out  that  )ames  E. 
Vance.  Jr.,  Professor  of  Geography  at  the 
University  of  California,  B^celey, 
studied  the  same  area  in  bis  book 
entiUed  Geography  and  Urban 
Evolution  in  the  siin  Francisco  Bay 
Area.  Also,  according  to  the  petitioner, 
climatologist  Clyde  Patton  studied  the 
same  region  in  bis  definitive  work 
Climatology  of  Summer  Fogs  in  the  San 
Francisco  Bay  Area.  Mr.  Vance's  and 
Mr.  Patton's  maps  of  "Bay  Area  Place 
Names"  are  included  with  the  petition. 

A  final  source  cited  by  tbe  petitioner 
is  Lawrence  Kiimaird,  University  of 
California  Professor  of  History,  who 
wrote  a  History  of  the  Greater  San 
Frandsco  Bay  Region.  According  to  the 
petitioner,  Nfr.  Kinnaird's  book  also 
covers  the  counties  of  San  Francisco. 
Santa  Clara.  Alameda,  Contia  Costa,  San 
Mateo,  and  Santa  Cruz. 

ffistorical  or  Current  Evidence  That  the 
Boundaries  of  the  Viticnitnral  Ana  Ara 
aa  Specified  in  die  Petition 

According  to  tbe  petitioner,  within 
the  grape  Rowing  and  winemaking 
community,  tbe  name  San  Francisco 
Bay  has  always  been  identified  witb  the 
area  proposed  in  the  petition.  In  support 
of  this  claim,  tbe  petitioner  cited  several 
references  to  reflect  the  iiulustcy's 
perception  of  this  place  name. 

For  example,  wine  writer  Hugh 
Johnson,  in  his  book  77ie  World  Atlas  of 
Wine,  devotes  a  separate  section 
("South  of  the  Bay")  to  the  win^rowing 
areas  of  tbe  San  Francisco  Bay  and 
Central  Coast  According  to  the 
petitioner,  Mr.  Johnson  describes  the 
traditional  centers  of  wine-bowing  in 
this  area  as  concentrated  in  tbe 
Livermore  Valley  east  of  tbe  Bay;  the 
western  foot-hills  of  the  Diablo  range; 
the  towns  south  of  tbe  Bay,  and  along 
the  slopes  of  tbe  Santa  Cruz  motintains 
down  to  a  cluster  of  family  wineries 
round  tbe  Hacker  Pass.  The  petitioner 
claims  that  Mr.  Johnson  repeatedly 
distinguishes  tbe  winegrowing  region 
south  and  east  of  tbe  Bay  from  areas  to 


the  north  of  the  Bay.  In  support  of  this 
claim,  the  petitioner  refers  to  a 
statement  from  Mr.  Johnson's  book 
pointing  out  that  tbe  area  just  south  and 
east  of  San  Francisco  Bay  is  wine 
country  as  old  as  tbe  Napa  Valley. 

Another  writer  cited  by  tbe  petitioner 
is  Robert  Lawrence  Balzer  who  devotes 
a  chapter  to  "Vineyards  and  Wineries: 
Bay  Area  and  Central  Coast  Counties"  in 
his  book  Wines  ofCalifmiia.  According 
to  the  petitioner,  this  chapter  and  the 
accompanying  map  include  wineries 
and  vineyards  in  Alameda.  Contra 
Costa,  San  Mateo,  Santa  Clara,  and 
Santa  Cruz  Counties.  Tbe  petitioner 
claims  that  throughout  bis  book.  Mr. 
Balzer  makes  it  clear  that  be 
differentiates  tbe  San  Francisco  Bay  area 
grape  growing  areas  from  those  north  of 
San  Francisco  Bay  and  south  of 
Monterey  Bay.  In  support  of  this  claim, 
the  petitioner  cites  several  quotes  from 
the  book.  For  example,  Mr.  Balzer  states 
that,  "Logic,  as  well  as  geography, 
dictates  our  division  into  these 
unofficial  groups  of  counties:  North 
Coast,  Bay  Area  and  Central  Coast. 
South  Central  Coast,  Central  Valley,  and 
Southern  California.  The  vineyard 
domain  south  of  San  Francisco  is  as  rich 
and  colorful  in  ita  vintage  history  as  tbe 
more  celebrated  regions  north  of  the  Bay 
Area."  According  to  tbe  petitioner,  it  is 
clear  that  this  author  does  not  consider 
Napa  and  Sonoma  Counties  as  part  of 
the  Bay  Area.  As  evidence  of  thiit,  the 
petitioner  cites  the  following  statement, 
"Alameda  County  does  not  have  the 
scenic  charm  of  *  *  *  Napa  and 
Sonoma*  *  *."Thepetiti(merpointo 
out  that  tbe  same  book  contains  a 
photograph  showing  the  Golden  Gate 
Bridge  and  San  Francisco  Bay  writh  the 
caption.  "San  Francisco  Bay  divides  the 
North  Coast  from  the  other  wine  areas 
of  California." 

According  to  the  petitioner,  in  his 
book  Vineyards  and  Wineries  of 
America,  Patrick  W.  F^an  Hi»Hngiii^ib«^ 
the  winegrowing  region  of  the  San 
Francisco  Bay  Area  from  Monterey, 
noting  that  when  urban  development 
around  the  Bay  Area  began  to  threatmi 
vineyard  areas,  Univrasity  of  California 
professors  proposed  planting  vineyards 
in  Monterey  County. 

Another  source  cited  by  the  petitioner 
in  support  of  the  propoaad  bouncfaries 
is  Grape  Intelligence,  a  reporting  service 
for  California  winegrape  industry 
statistics.  According  to  tbe  petitioner. 
Grape  Intelligrace  issues  a  yearly  report 
for  ffape  varieties  in  tbe  San  Francisco 
Bay  Area.  Rqwrta  for  this  region  cover 
San  Francisco,  San  Mateo,  Santa  Cruz, 
Alameda  and  Contra  Costa  counties. 

Tbe  petitioner  also  cited  historic 
evidence.  According  to  tbe  p^tionw, 


tbe  San  Francisco  Viticuiturai  District, 
defined  by  tbe  State  Viticuiturai 
Commissioners  at  tbe  end  of  the  last 
centtiry,  comprised  the  coimties  of  San 
Francisco,  San  Mateo,  Alameda,  Santa 
Clara,  Santa  Cruz,  San  Benito,  and 
Monterey — but  no  areas  north  of  the 
Bay. 

The  petitioner  claims  that  tbe 
California  Department  of  Food  and 
Agriculture  currentiy  considere  tbe 
proposed  area  as  a  single  imit.  Tbe 
petitioner  states  that  the  Grape  Pricing 
Districta  established  by  the  State  of 
California  reflect  tbe  joined  perception 
of  the  six  San  Francisco  Bay  countiea. 
by  grouping  San  Francisco,  San  Mateo, 
Santa  Qiiz,  Santa  Qara.  Alameda,  and 
Contra  Costa  together  in  District  6. 

Tbe  (>etitioner  provided  a  list  of 
"Largest  Bay  Area  Wineries"  from  a 
chart  which  appeared  in  the  San 
Francisco  Business  Times  of  November 
21, 1968.  Tbe  list  includes  21  wineries 
in  Alameda,  Contra  Costa.  San 
Francisco,  and  San  Mateo  Counties.  No 
wineries  from  the  North  Coast  counties 
of  Sonoma.  Napa,  Mendocino,  or  Lake 
are  included. 

Evidence  Relating  to  the  Geographical 
Featnrea  (Climate,  Sml.  Elevation, 
Phyaical  Featnrea.  etc)  IVhh^ 
Distii«niah  Vittcnhnral  Featnrea  oftha 
Propoaad  Area  Fran  Surronndiag 


Climate 

According  to  tbe  petitioner,  the 
unifying  and  distingiiishing  feature  of 
tbe  coastal  climate  of  the  (wopoaed  area 
is  tbe  influence  of  both  the  Pacific 
Ocean  and  the  San  Francisco  Bay.  Tbe 
petitioner  claims  that  coastal  areas  nordi 
of  the  proposed  area  are  influenced  by 
the  Pacific  Ocean  and  by  the  San  PaMo 
and  Richardson  Bays,  while  areas  south 
of  tbe  proposed  area  are  influenced  by 
the  Pacific  Ocean  and  by  Monterey  Bay. 
In  addition,  the  ocean  influence  enters 
each  region  through  differmt  routes — 
through  the  Estero  Gap  in  the  North 
Coast,  through  tbe  Golden  Gate  in  the 
San  Francisco  Bay  region,  aiul  through 
Monterey  Bay  in  the  southerly  portion 
of  Central  Coast 

According  to  the  petitioner,  west  to 
east  flowring  winds  named  tbe 
westerlies,  which  bring  weather  systems 
in  California  onshore  from  tbe  ocean, 
prevail  in  the  proposed  area.  Diractiy 
affecting  the  weedier  in  tbe  San 
Francisco  Bay  area  is  tbe  Pacific  high 
pressure  system,  centoed  a  thousand 
miles  off  the  Pacific  Coast  The 
petitioner  claims  that  during  winter 
months,  ita  location  south  of  San 
Francisco  allows  the  passage  of 
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westward  moving,  rain  producing.  low 
pressure  storms  through  the  area. 

According  to  the  petitioner,  dxiring 
the  summer  months  the  high  is  located 
closer  to  the  latitude  of  San  Francisco. 
It  then  deflects  rain  producing  storms  to 
the  north,  producing  a  dry  siunmer 
climate  in  San  Francisco  area.  The 
petitioner  claims  that  the  winds  from 
the  high  (which  flow  onshore  firom  the 
northwest  to  the  southeast)  produce  a 
cold  southward  flowing  surface  water 
current  (called  the  California  Current) 
off  the  California  coast  by  a  process 
called  upwelling.  in  which  cold  deep 
water  is  brought  to  the  siuface.  When 
moist  marine  air  from  the  Pacific  High 
flows  onshore  over  this  cold  water,  it 
cools,  producing  fog  and/or  stratus 
cloud  areas  which  are  transported 
inland  by  wind. 

Climatic  Affect  and  PmpOaed    - 
Boundaries 

The  petitioner  states  that  from  a 
meteorological  perspective,  the 
northwesterly  windflow  through  the 
Estero  Gap  (near  Petaluma  in  Sonoma 
County)  into  the  Petaluma  Valley, 
provides  the  major  source  of  marine 
influence  for  areas  north  of  the  Golden 
Gate.  Airflow  inland  from  San  Pablo 
Bay  also  affects  the  climate  of  southern 
Napa  and  Sonoma  Counties.  According 
to  the  petitioner,  San  Francisco  Bay  has 
little  impact  on  the  weather  in  the 
region  to  its  north.  The  onshore 
prevailing  northwesterly  flow  direction, 
in  combination  with  the  coastal  range 
topographic  features  of  counties  north  of 
the  Bay  and  the  pressure  differential  of 
the  Central  Valley,  minimize  a 
nofthwraid  influence  from  the  air  that 
enters  the  Golden  Gate.  According  to  the 
petitioner,  the  higher  humidity,  lower 
temperatures  ind  wind  flow  that  enter 
the  Golden  Gate  gap  do  not  flow  north 
of  the  San  Francisco  Bay. 

The  petitioner  states  that,  as  a  result 
of  the  different  air  mass  sources,  grape 
growing  sites  immediately  north  of  the 
Bay  are  cooler  than  corresponding  sites 
in  the  Bay  Area.  As  an  example,  the 
petitioner  cites  General  Viticulture 
which  lists  Napa  with  2,880  degree 
days,  while  Martinez  (directly  south  of 
Napa  on  the  Carquioez  Strait)  has  3.500 
degree  days.  Calistoga  is  listed  as  3,150 
degree  days,  while  Livermore 
(approximately  equidistant  from  the 
Carquinez  Strait,  but  to  the  south)  has 
3.400.  According  to  the  petitioner,  the 
degree  day  concept  was  developed  by 
UC  Davis  Professors  Amerine  and 
Winkler  as  a  measure  of  climate  support 
for  vine  growth  and  grape  ripening; 
large  degree  day  values  indicate  warmer 
climates. 


According  to  the  petitioner,  the 
proposed  San  Francisco  Bay  viticultural 
area  is  also  distinguished  from  the 
counties  north  of  the  San  Francisco  Bay 
by  annual  rainfall  amounts.  The 
petitioner  states  that  most  winter  storms 
that  hit  the  Central  California  coast 
originate  in  the  Gulf  of  Alaska.  Thus, 
locations  in  the  North  Coast  viticult\ual 
area  generally  receive  more  rain  than 
sites  in  the  proposed  viticultural  area. 

According  to  the  petitioner,  this  effect 
is  illustrated  by  Hamilton  Air  Force 
Base  on  the  northwest  shore  of  the  San 
Pablo  Bay  in  Marin  County.  The  base 
gets  25%  more  rain  in  a  season  than 
does  San  Mateo,  which  has  a 
corresponding  bayshore  location  34 
miles  to  the  south.  The  petitioner  (raints 
out  that  San  Francisco  gets  an  average 
of  21  inches  of  rain  annually,  but  nine 
miles  north  of  the  Golden  Gate, 
Kentfield  gets  46  inches — more  than 
double  the  amount  of  rain.  According  to 
the  petitioner.-average  rainfall  over  the 
entire  south  bay  wine  producing  area  is 
only  18  inches,  while  the  City  of  Napa 
averages  25  inches,  Sonoma  County 
(average  of  5  sites)  averages  35  inches, 
and  Mendocino  County  averages  40 
inches. 

According  to  the  petitioner,  it  should 
be  noted  that  the  California  North  Coast 
Grape  Growers  supported  the 
petitioner's  position.  In  a  letter  to  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  dated  September  14, 1979, 
they  asked  that  the  term  North  Coast 
Coiuities  be  applied  only  to  Napa, 
Sonoma  and  Mendocino  counties.  The 
petitioner  claims  that  part  of  their 
reasoning  was  the  observations  of 
Professor  Crowley  of  the  Geography 
[Department  at  Sonoma  State  University 
who  said  that  the  counties  north  of  the 
San  Francisco  Bay  have  different 
climates  from  the  counties  south  of  the 
bay. 

Thus,  the  petitioner  maintains  that 
the  main  determinants  of  the  northern 
boundary  of  the  proposed  viticultural 
area  inclvde  the:  (1)  Natural  geographic/ 
topographic  barriers,  (2)  lack  of  direct 
San  Francisco  Bay  influence  in  areas  to 
its  north,  and  (3)  different  predominant 
coastal  influences  in  the  northwn  area. 
The  petitioner  feels  that  these  factors 
lead  to  significant  wind  flow, 
temperature,  and  precipitation 
differences  between  the  areas  north  and 
south  of  San  Francisco  Bay.  Thus,  the 
petitioner  claims  that  it  is  logical  to 
draw  the  northern  boundary  of  the 
proposed  area  at  the  point  where  the 
Golden  Gate  Bridge  and  San  Francisco 
Bay  separate  the  northern  counties,  i.e., 
Marin,  Napa,  Solano,  and  Sonoma  of  the 
North  Coast  viticultural  area  from  the 


coimties  of  San  Francisco  and  Contra 
Costa. 

According  to  the  petitioner,  the 
eastern  boundary  of  the  proposed  San 
Francisco  Bay  Viticultural  Area  matches 
the  existing  boundary  of  the  Central 
Coast  Viticultural  area  and  is  located  at 
the  inland  boundary  of  significant 
coastal  influence,  i.e.,  along  the  hills 
and  mountains  of  the  Diablo  Range  that 
form  a  topographical  barrier  to  the 
intrusion  of  marine  air. 

According  to  the  petitioner,  east  of  the 
Diablo  Range  lies  the  Central  Valley, 
distinguished  from  the  proposed  area  by 
its  higher  temperature,  lower  humidity, 
and  decreased  rainfell.  The  petitioner 
states  that,  the  Central  Valley  has  a 
completely  continental  climate,  i.e., 
much  hotter  in  summer  and  cooler  in 
winter.  Amerine  &  Winkler  categorize 
the  grape  growing  areas  in  the  Central 
Valley  (Modesto,  Oakdale,  Stockton, 
Fresno)  as  Region  V  (over  4,000  degree 
days),  while  sites  in  the  proposed  area 
range  from  Region  I  to  m.  This  is 
illustrated  on  a  "Degree  Day  Map" 
provided  by  the  petitioner. 

According  to  tne  petitioner,  north  of 
Altamont,  the  proposed  boundary 
continues  to  follow  the  inland  boundary 
of  coastal  influence.  (This  portion  of  the 
boundary  matches  the  concurrently 
submitted  proposed  boundary  extension 
for  the  Central  Coast  Viticultural  area.) 
Like  the  existing  eastern  boimdary  of 
the  Central  Coast,  this  extension 
excludes  the  innermost  range  of  coastal 
mountains.  The  eastern  boundary 
includes  Martinez  and  Concord,  but 
excludes  Antioch,  and  the  eastern 
portion  of  Contra  Costa  County. 

The  petitioner  claims  that  the  average 
precipitation  in  the  Central  Valley  is 
lower  than  in  the  propos&d  San 
Francisco  Bay  viticultural  area.  The 
following  are  thirty  year  average  rainfall 
statistics  in'inches  for  locations  in  the 
Central  Valley:  Modesto  10.75,  Fresno 
10.32,  Los  Banos  7.98,  Lodi  12.74. 
Antioch  12.97. 

Thus,  according  to  the  petitioner,  the 
main  determinants  of  the  proposed 
eastern  boimdary  of  the  proposed 
viticultural  area  include  the  (1)  historic 
existing  eastern  boundary  of  the  Central 
Coast  viticultural  area,  (2)  natiu^ 
geographic/topographic  climatic  barrier 
created  by  the  Diablo  Range,  and  (3)  the 
inland  boundary  of  the  coastal  marine 
influence.  The  petitioner  feels  that  these 
factors  lead  to  significant  temperature, 
humidity  and  precipitation  differences 
between  the  areas  east  and  west  of  the 
proposed  eastern  boundary. 

According  to  the  petitioner,  the 
southern  boundary  matches  those  of  the 
Santa  Cruz  and  Santa  Clara  viticultural 
areas.  Aa  discussed  in  the  section  on 
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climate,  the  San  Francisco  Bay 
influence  is  diminished  and  the 
Monterey  Bay  influence  is  felt  south  of 
the  proposed  area.  According  to  the 
petitioner,  the  regional  northwestern 
prevailing  wind  flow  direction  generally 
prevents  the  Monterey  Bay  influence 
from  affecting  the  climate  in  the 
proposed  area. 

According  to  the  petitioner,  Monterey 
Bay  has  a  very  broad  mouth  with  high 
mountain  ranges  to  both  the  north  and 
south.  The  petitioner  claims  that  fog  and 
ocean  air  traveling  along  the  PB)aro 
River  do  on  rare  occasions  reach  the 
south  end  of  the  Santa  Clara  Valley  to 
the  north,  but  most  of  the  Monterey  Bay 
influence  travels  to  the  east  and  south 
(borne  by  the  prevailing  northwest 
wind)  into  the  Salinas  Valley  and  up 
against  the  eastern  coastal  hills. 

According  to  the  petitioner,  Central 
Coast  climate  thus  gradually  warms 
with  increased  distance  from  the  San 
Francisco  Bay,  as  air  traveling  over  land 
areas  south  of  the  bay  accumulates  heat 
and  dries  out.  The  petitioner  claims  that 
the  warming  trend  reverses,  however,  at 
the  point  where  the  south  end  of  the 
Santa  Clara  Valley  meets  the  Pajaro 
River.  Here  wind  and  fog  from  the 
Monterey  Bay,  flowing  westward 
through  the  Pajaro  River  gap,  begins  to 
assert  a  cooling  influence. 

According  to  the  petitioner,  the 
decrease  of  San  Francisco  Bay 
influence,  and  the  conaurent  increase 
of  Monterey  Bay  influence,  is 
dnnonstrated  by  the  difference  in  heat 
summation  between  Gilroy  and 
Hollister.  The  petitioner  claims  that 
Central  Coast  sites  warm  with 
increasing  distance  from  the  San 
Francisco  Bay,  but  this  pattern  reverses 
at  the  southern  boundary  of  the  Santa 
Clara  Valley  viticultiiral  area,  between 
Gilroy  and  Hollister,  as  the  influence  of 
the  Monterey  Bay  becomes  dominant. 
According  to  the  petitioner,  this 
produces  significantly  cooler 
temperatures  in  Hollister  than  in  Gilroy, 
even  though  Hollister  is  farther  from 
San  Francisco  Bay. 

Petition  Table  2  "Decrease  in  San 
Francisco  Bay  Influence,"  indicates  a 
gradual  warming  trend  as  one  travels 
southward  from  the  San  Francisco  Bay. 
According  to  the  petitioner,  past  Gilroy 
to  Hollister,  however,  a  new  cooling 
trend  is  observed  due  to  the  influence 
of  the  Monterey  Bay. 

According  to  the  petitioner,  Hollister 
is  significantiy  cooler  than  Gilroy  even 
though  its  location  is  sheltered  by  hills 
from  the  full  influence  of  Monterey  Bay. 
The  weather  station  near  coastal 
Monterey  shows  the  strongest  cooling 
from  the  Monterey  Bay.  The  petitioner 
clwimB  that  continuing  south  in  the 


Salinas  Valley,  the  climate  again  grows 
warmer  with  increasing  distance  from 
Monterey  Bay. 

In  siimmary,  according  to  the 
petitioner,  the  southern  boimdary  of  the 
proposed  area  has  been  defined  to 
match  the  southern  boundary  of  the 
Santa  Clara  Valley  and  Santa  Cruz 
viticultural  areas  because  this  is  the 
location  of  the  transition  from  a  climate 
dominated  by  flow  from  the  San 
Francisco  Bay  to  one  dominated  by  flow 
from  Monterey  Bay. 

According  to  the  petitioner,  the  west 
boundary  of  the  proposed  San  Francisco 
Bay  Viticultural  Area  follows  the  Pac^c 
coastline  from  San  Francisco  south  to 
just  north  of  the  Qty  of  Santa  Cruz.  This 
area  is  greatly  influenced  by  Pacific 
Ocean  breezes  and  fog.  According  to  the 
petitioner,  the  western  hills  of  the  Santa 
Cruz  Mountains  are  exposed  to  the 
strong  prevailing  northwest  winds.  The 
climate  of  the  eastern  portion  of  these 
hills  is  affected  by  the  moderating 
influences  of  the  San  Francisco  Bay. 

According  to  the  petitioner,  just  north 
of  the  City  of  Santa  Cruz,  the  western 
boimdary  turns  east  excluding  a  small 
portion  of  Santa  Cruz  Coimty  from  the 
proposed  area,  as  it  was  from  the  Santa 
Cruz  Mountains  viticultural  area.  The 
petitioner  claims  that  the  area  around 
Santa  Cruz  and  Watsonville  is  close  to 
sea  level,  and  is  sheltered  from  the 
prevailing  northwesterly  Pacific  Ocean 
winds  by  the  Santa  Cruz  mountains. 
Therefore,  fog  and  bay  breezes  from 
Monterej  Bay  impact  the  area,  while  the 
San  Francisco  Bay  does  not  influence 
the  area. 

Thus,  according  to  the  petitioner,  the 
main  determinant  of  the  western 
boundary  of  the  proposed  viticultural 
area  include  the  (\\  natural  geography  of 
the  coastline,  (2)  Pacific  Ocean  and  San 
Francisco  Bay  influence,  and  (3) 
historical  identity  as  part  of  the  San 
Francisco  Bay  Area. 

Topography 

According  to  the  petitioner,  the 
weather  in  the  bay  region  is  a  product 
of  the  modification  of  the  onshore 
marine  air  masses  described  above  by 
the  topography  of  the  coast  ranges,  a 
double  chain  of  mountains  running 
north-northwest  to  south-southeast 
Each  chain  divides  into  two  or  more 
smaller  chains,  creating  a  patchwork  of 
valleys. 

According  to  the  petitioner,  as  the 
elevation  of  the  western  chain  of  the 
coastal  ridge  is  generally  higher  than  the 
altitude  of  the  inversion  base,  the 
inversion  acts  as  a  lid  to  prevent  the 
cool  onshore  flowing  marine  air  and  fog 
from  rising  over  the  mountains  and 
flowing  inland.  Because  of  this. 


successive  inland  valleys  generally  have 
less  of  a  damp,  seacoast  climate  and 
more  of  a  dry,  continental  climate. 

According  to  the  petitioner,  this 
pattern  is  modified  by  a  few  gaps  and 
passes  in  the  mountain  ranges  that 
allow  marine  influences  to  spread 
farther  inland  without  obstruction.  The 
petitioner  claims  that  these  inland  areas 
are,  however,  somewhat  protected  from 
the  Pacific  fogs,  which  are  evaporated  as 
the  flow  is  warmed  by  passage  over  the 
wanner  land  surfaces. 

The  three  largest  sea  level  gaps  in  the 
central  California  coastal  range 
mountainous  barrier  are  (north  to 
south):  Estero  Lowland  in  Sonoma, 
Golden  Gate  into  San  Francisco  Bay. 
and  Monterey  Bay.  According  to  the 
petitioner,  several  smaller  mountain 
pass  gaps  (San  Bruno  and  Crystal 
Springs)  sometimes  also  allow  for  the 
inland  spread  of  coastal  climate  in  the 
Bay  Area  when  the  elevated  inversion 
base  is  high  enough. 

Accordmg  to  the  petitioner,  the  Bay 
Area  climate  is  greaUy  modified  by  San 
Francisco  Bay,  whose  influence  is 
similar  to  that  of  the  ocean.  i.e.,  it  cools 
summer  high  temperatures  and  warms 
winter  low  temperatures.  The  petitioner 
states  that  the  narrowness  of  the  Golden 
Gate  limits  the  exchange  of  bay  and 
ocean  waters,  and  thus  bay  waters  are 
not  quite  as  cold  as  the  coastal  ocean 
currents  during  the  sununer. 

According  to  the  petitioner,  marine 
air  exits  the  San  Francisco  Bay  (without 
having  experienced  the  normal  drying 
and  heating  effects  associated  with  over- 
land travel)  in  several  directions.  The 
predominant  outflow  is  carried  by  the 
onshore  northwesterly  winds  toward  the 
south  through  the  Santa  Clara  Valley  to 
Morgan  Hill  and  to  the  east  via  the 
Havward  Pass  and  Niles  Canyon. 

According  to  the  petitioner, 
temperatures  at  given  locations  in  the 
Bay  Area  are  thus  dependent  on 
streamline  distance  (actual  distance 
traveled)  from  the  ocean,  rather  than  its 
"as  the  crow  flies"  distance  from  the 
ocean.  The  petitioner  claims  that 
Livermore  Valley  temperatures  show 
this  phenomenon.  Ocean  air  flows 
across  San  Francisco  Bay,  through  the 
Hayward  Pass  and  Nilas  Canyon,  and 
into  the  Livermore  Valley,  causing  a 
cooling  effect  in  summer  and  a  warming 
effect  in  winter. 

In  summary,  because  of  the 
interaction  of  topography  with  the 
prevailing  winds  in  the  Bay  Area,  the 
Pacific  Ocean  and  San  Francisco  Bay  are 
the  major  climatic  influences  in  the 
proposed  viticultural  area.  According  to 
the  petitioner,  this  interaction  has  two 
principal  effects:  (1)  To  allow  the 
coastal  influence  of  the  Pacific  Ocean  to 
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extend  fiuther  east  than  otherwise 
possible,  and  (2)  to  modify  that  coastal 
influence  because  of  the  moderating 
effects  of  Bay  waters  on  surroundii^ 
weather. 

Ihopuaal  To  Amend  tiw  Boondarias  of 
die  Central  Coast  Viticnharal  Ana 

In  conjunction  with  the  petition  to 
establish  the  San  Francisco  Bay 
viticxiltural  area,  Mr.  Philip  Wente,  Vice 
President  of  Wente  Bros.,  proposes  to 
amend  the  boundaries  of  the  Central 
Coast  viticultural  area  to  encompass  the 
proposed  San  Francisco  Bay  viticultural 


According  to  the  petitioner,  an 
examination  of  the  three  large 
viticultural  areas  on  the  California  coast 
reveals  a  gap  between  Monterey  and 
Marin,  where  many  acres  of  existing  and 
potential  vineyards  are  not  represented 
by  any  viticultural  area.  In  petitioning 
for  the  revision  of  the  Central  Coast 
viticultural  area,  the  petitioner  claims  to 
be  continuing  the  logical  pattern  already 
established  in  the  organization  of 
viticultural  areas  on  the  California  coast. 
Acctwding  to  the  petitioner,  the 
proposed  revised  Central  Coast 
viticidtural  area  is  a  larger  area  that  ties 
together  several  smaller  sub- 
appellations  (Santa  Clara  Valley,  Santa 
Cruz  Mountains,  Ben  Lomond 
Mountain.  Livennore  Valley,  San  Ysidro 
District,  Pacheco  Pass,  San  Benito, 
Qenega  Valley,  Mount  Harlan.  Paicines, 
Lime  Kiln  Valley.  Monterey,  Cannel 
Valley,  Chalone,  Arroyo  Setco,  Paso 
Robles,  Yorin  Mountain,  Edna  Valley, 
Arroyo  Grande  ValleyV  Santa  Maria 
Valley,  Santa  Ynez  Valley,  and  the 
proposed  San  Francisco  Bay  viticulttiral 
area),  all  of  which  are  dominated  by  the 
same  geographic  and  general  marine 
influences  that  create  their  climate. 

According  to  the  petitioner,  the 
evidence  presented  in  the  petition 
establishes  that  the  well-kno«vn  Central 
Coast  name  and  the  general  marine 
climate  extend  north  and  northvvest 
beyond  the  current  Central  Coast 
boundaries. 

The  Name,  Central  Coast  as  Refening  to 
Santa  Crux  and  the  Counties 
StUToanding  San  Francisco  Bay 

According  to  the  petitioner,  the  name 
Central  Coast,  as  used  by  wine  writers 
and  the  state  legislature,  extends  north 
and  west  into  Santa  Cruz  County  and 
five  counties  that  surround  the  San 
Francisco  Bay,  beyond  the  area 
curtenUy  recognized  as  the  Central 
Coast  viticultural  area.  In  support  of  this 
claim,  the  petitioner  cited  several 
references. 

Patrick  W.  Fegan's  book  Vineyards 
and  Wineries  of  America,  contains  a 


map  of  "Central  Coastal  Counties" 
designating  Contra  Costa,  Alameda,  San 
Mateo,  Santa  Clara,  Santa  Cruz, 
Monterey,  San  Benito,  San  Luis  Obispo 
and  Santa  Bartmra. 

Another  example  cited  by  the 
petitioner  is  Central  Coast  Wine  Tour. 
published  by  Vfiitage  Image  in  1977  and 
1980,  which  covers  the  area  from  San 
Francisco  to  Santa  Barbara  and 
specifically  describes  past  and  present 
wineries  in  San  Francisco,  Alameda, 
Contra  Costa,  Santa  Clara,  San  Mateo 
and  Santa  Cruz  Counties. 

According  to  the  petitioner.  The 
Connoisseurs'  Handbook  of  California 
Wines  defines  "Central  Coast"  in  the 
section  entitled  "Wine  Geography"  as: 
"The  territory  lying  south  of  San 
Francisco  and  ncHth  of  the  city  of  Santa 
Barbara — San  Mateo.  Santa  Cruz,  Santa 
Clara.  San  Benito,  Monterey,  San  Luis 
Obispo,  and  Santa  Barbara  counties." 

According  to  the  petitioner,  Bob 
Thompson  and  Hugh  Johnson,  in  their 
book  The  California  Wine  Book. 
describe  the  "Central  Coast"  as  an 
indeterminate  area  between  San 
Francisco  and  Santa  Barbara,  including 
San  Francisco.  Contra  Costa,  Alameda, 
Monterey,  Santa  Clara  and  Santa  Cruz 
Counties. 

According  to  the  petitioner,  in  Wines 
ofCahfomia,  by  Robert  Balzar,  the  wine 
prodiicing  areas  on  the  California  coast 
are  categorized  into  three  groups:  North 
Coast  coimties.  Bay  Area  and  Central 
Coast  counties,  and  South  Central  Coast 
counties.  The  section  on  "Bay  Area  and 
Central  Coast"  features  a  map,  included 
with  the  petition,  illustrating  the 
counties  surrounding  San  Francisco  Bay 
and  the  Santa  Cruz  Mountains.  The 
petitioner  points  out  that  listed  among 
the  San  Francisco  Bay  and  Central  Coast 
wineries  in  the  book  are  seven  of  the 
vintners  who  signed  the  petition  to 
establish  the  Santa  Cruz  Mountains 
Viticultural  Area  (David  Bruce  Winery, 
Felton-Empire  Vineyards,  Mount  Eden 
Vineyards,  Martin  Ray  Vineyards,  Ridge 
Vineyards,  Roudon-Smith  Vineyards 
and  Woodside  Vineyards).  Finally,  the 
petitioner  provided  a  vineyard  and 
winery  map  published  by  Sally  Taylor 
and  Friends  in  the  1980's  which 
includes  Santa  Cruz  County  on  the  map 
entided  "North  Central  Coast" 

According  to  the  petitioner,  in 
addition  to  the  numerous  viticultural 
writings,  government  and  scholarly 
studies  on  the  climate  and  geography  of 
the  California  Central  Coast  aiao  include 
the  cotmties  around  the  San  Francisco 
Bay  in  the  proposed  area. 

According  to  the  petitioner,  the 
historic  San  Francisco  Viticultural 
District  in  1880  grouped  the  counties  of 
San  Francisco.  San  Mateo.  Alameda. 


Santa  Clara,  Santa  Cruz  and  Contra 
Costa  together.  The  1930  Univeralty  of 
California  monograph  "Summer  Sea 
Fogs  of  the  Central  California  Coast"  by 
Horace  R.  Byen  focuses  on  an  area 
"fiDm  Point  Sur  to  the  entrance  of 
Tomales  Bay,  including  San  Francisco 
and  Monterey  Bays:  Santa  Clara,  San 
Ramon.  Livennore.  San  Benito,  and 
Salinas  valleys  *  *  *"  These  valleys  are 
located  in  Santa  Clara.  Contra  Costa, 
Alameda.  San  Benito  and  Monterey 
Counties,  respectively. 

The  petitioner  cites  section  25236  of 
the  1955  California  Alcoholic  Beverage 
Control  Act  which  allows  the  use  of  die 
description  "central  coastal  counties  dry 
wine"  on  wine  originating  in  several 
counties  including  Santa  Clara,  Santa 
Cruz.  Alameda,  Contra  Costa,  Monterey, 
San  Luis  Obispo  counties.  The 
petitioner  recognizes  that  "central 
coastal  counties"  is  not  a  legal 
appellation  under  the  Federal  Alcohol 
Administration  Act.  The  petitioner 
stated  that  this  law  is  mentioned  solely 
to  support  the  iacX  that  the  counties 
surrounding  San  Francisco  Bay  are  well* 
accepted  in  California  as  belonging 
within  the  place  name  "Central  Coast" 

According  to  the  petitioner,  the 
California  Division  of  Forestry's  "Sea 
Breeze  Effects  on  Forest  Fire  Behavior  in 
Central  Coastal  California"  summarizes 
the  results  of  several  fireclimate  surveys 
conducted  in  the  1960's  in  several 
counties  surrounding  San  Francisco 
Bay.  Currentiy,  the  petitioner  points  out 
that  the  National  Oceanic  and 
Atmospheric  Administration/National 
Climatic  Data  Center  publishes  monthly 
summaries  of  climatological  data 
grouped  into  geographical  divisions. 
The  "Central  Coast  Drainage"  division 
includes  locations  in  San  Francisco, 
Alameda,  Contn  Costa.  San  Mateo, 
Santa  Clara,  Santa  Cruz,  Monterey  and 
San  Luis  Obispo  counties. 

The  petitioner  believes  that  the 
sources  discussed  above  demonstrate 
that  the  counties  included  in  the 
proposed  revised  Central  Coast 
boundaries  are  conunonly  and 
historically  known  as  being  within  the 
place-name  "Central  Coast" 

Evidence  Relating  to  the  Geographical 
Features  (Climate,  Soil,  Elevation, 
Physical  Features,  etc)  Which 
Distingniah  the  Viticultural  Features  of 
the  Propoeed  Area  From  Surnmnding 
Areas 

Coaxal  Climate  and  Marine  Influence 

According  to  the  petitioner,  the 
coastal  climate  of  the  Central  Coast 
viticultural  area  is  the  principal  feature 
which  unifies  the  area  and  distinguishes 
it  firom  surrounding  areas.  As  an 
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indication  of  the  "coastal  climate"  effect 
on  the  area,  the  petitioner  cites  the 
difference  between  July  and  September 
temperatures.  According  to  the 
petitioner,  September  (fall)  is  usually 
warmer  than  July  (summer)  in  coastal 
areas,  while  the  reverse  is  true  in 
continental  areas.  The  petitioner  states 
that  this  unique  coastal  characteristic 
results  from  two  factors:  fogs  and  air 
flows.  Fogs  keep  sununer  coastal 
temperatures  low  while  the  interior 
regions  absorb  all  of  the  sun's  sunmier 
energy.  These  fogs  diminish  in  strength 
and  frequency  in  the  fall  allowing  more 
coastal  solar  gain  and  the  resultant 
temperature  rise,  while  interior 
temperatures  begin  their  relative 
decUne.  Accordhig  to  the  petitioner,  this 
seasonal  flucttiation  comes  about  when, 
(1)  the  pressure  differential  between  the 
Pacific  high  and  the  Central  Valley  is 
reduced  which  eliminates  the  inversion 
cap  over  the  coast  ranges  and.  (2)  the 
temperature  of  the  Pacific  Ocean 
reaches  its  highest  level  in  the  fall 
which  reduces  the  cooling  of  onshore 
air  flows.  According  to  the  petitioner, 
these  air  flows  from  the  Pacific  Ocean 
invade  the  land  mass  through  gaps  in 
the  coast  range.  Thus,  the  petitioner 
claims  that  a  location's  climate  is 
dictated  primarily  by  its  position 
relative  to  the  windstream  distance  from 
the  Pacific — ^the  greater  the  windstream 
distance  the  greatw  the  July/October 
temperature  differential  and  the  greater 
the  degree  day  accimiulation  as  the 
windstream  will  be  increasingly 
warmed  by  the  ground  it  passes  over. 

Table  1  in  the  petition  fists  CaUfomia 
cities  in  windstream  groups  from  the 
most  coastal  (initiation)  to  the  most 
continental  (terminus).  This  table  lists 
the  difference  (in  degrees)  between  the 
average  Jidy  and  September 
temperatures  in  each  city,  which 
constitutes  the  measure  of  "coastal" 
character.  Continental  cities  (Antioch  to 
Madera),  which  are  outside  the  current 
and  proposed  boundaries  of  the  Central 
Coast,  exhibit  the  highest  July 
temperatures  and  the  greatest  difference 
in  temperature  from  July  to  September. 
Also,  included  are  accimiulated  Degree 
Days  for  April  through  October 
following  Winkler's  system.  According 
to  the  petitioner,  this  chart  demonstrates 
that  within  the  coastal  region — north 
and  south — there  is  a  continuum  of 
coastal  influence  and  the  ensuing  heat 
gradient  during  the  growing  season 
(Degree  Days). 

According  to  the  petitioner,  within 
the  proposed  extension,  the  climate  acts 
in  an  identical  manner  to  the  area  in  the 
existing  Central  Coast  viticultural  area. 
To  support  this  claim,  the  petitioner 
cites  petition  Table  I  demonstrating  that 


locations  within  the  proposed  revision 
to  the  Central  Coast  viticultural  area 
(San  Francisco,  Richmond,  Oakland, 
Berkeley,  Half  Moon  Bay,  Martinez,  San 
Jose,  Ben  Lomond,  Palo  Alto)  share  the 
same  coastal  character  (i.e.,  (1)  higher 
September  temperatures  and,  (2)  an 
airstream  continuum  of  Degree  Day 
temperatures  correlated  with  the 
airstream  distance  from  the  Pacific 
Ocean)  as  found  at  the  current  Central 
Coast  cities  (Monterey,  Salinas, 
Hollister,  King  Qty,  Livermore,  Gilroy). 
A  Coastal  Character  Map  showing  this 
data  is  attached  to  the  petition. 
Accordingly,  the  petitioner  believes  that 
the  data  presented  above  establishes 
that  the  Central  Coast  boundary  should 
be  revised  to  accurately  reflect  the 
extent  of  the  central  coast  climate. 

According  to  the  petitioner,  the 
proposed  San  Francisco  Bay  viticultiiral 
area  and  the  Central  Coast  viticultural 
area  lie  within  the  same  botanic  zone. 
The  petitioner  cites  the  Sunset  Western 
Garden  Book  published  for  55  years  by 
the  editors  of  Sunset  Magazine.  The 
petitioner  states  that  this  comprehensive 
western  plant  encyclopedia  has  become 
a  leading  authority  regarding  gardening 
in  the  western  United  States.  The 
Western  Garden  Book  divides  the  region 
from  the  Pacific  Coast  to  the  eastern 
slope  of  the  Rocky  Mountains  into 
twenty-four  climate  zones.  The  Central 
Coast  viticultural  area  lies  within  Zones 
7, 14, 15, 16, 17. 

The  petitioner  believes  that  the 
climate  zones  established  by  Sunset 
Magazine  demonstrate  that  the  main 
distinguishing  feature  of  Central  Coast — 
the  coastal  climate — extends  west  to  the 
Santa  Cruz  coastline  and  north  to  the 
Golden  Gate.  The  proposed  revision  to 
the  Central  Coast  viticultural  area  also 
lies  within  these  zones. 

According  to  the  petitioner,  the 
characteristic  cool  Mediterranean 
climate  of  the  Central  Coast  viticultural 
area  extends  north  and  west  of  the 
current  boundaries.  This  coastal 
Mediterranean  climate  is  cool  in  the 
simimer  and  the  marine  fog  which 
penetrates  inland  makes  the  coast  very 
oceanic,  with  littie  difference  in 
temperature  between  mild  wintera  and 
cool  siunmera.  The  Mediterranean 
climate  classification  is  so  caUed 
because  the  lands  of  the  Mediterranean 
Basin  exhibit  the  archetypical 
temperature  and  rainfall  regimes  that 
define  the  class.  In  support  of  the 
Mediterranean  climate  claim,  the 
petitioner  cited  The  Climatic  Regions 
Map  from  Atlas  of  California.  This  map 
is  based  on  the  Koeppen  classification, 
which  divides  the  world  into  climate 
regions  based  on  temperature,  the 
seasonal  variation  of  drought,  and  the 


relationship  of  rainfall  to  potential 
evaporation.  The  Koeppen  system  uses 
letters  based  on  German  words  having 
no  direct  English  equivalents.  The 
Climatic  Regions  Map  depicts  the  extent 
of  cool  Mediterranean  climate  both 
north  and  west  of  the  ciurent  Central 
Coast  boundary  and  within  it 

The  map  shows  that  Alameda,  Contra 
Costa,  Santa  Clara,  San  Mateo  and  Santa 
Cruz  cotmties  in  the  proposed  revision 
to  the  Central  Coast  viticultural  area, 
like  Monterey,  San  Benito,  San  Luis 
Obispo  and  Santa  Barbara  counties  in 
the  current  Central  Coast  viticulture] 
area,  are  mosUy  classified  as  Csb 
Mediterranean  climates  (average  of 
warmest  month  is  less  than  22  '^),  with 
partial  Csbn  climate  (more  than  thirty 
daj^  of  fog)  along  the  coast. 

The  petitioner  states  that  it  is  due  to 
this  coastal  climate  (mainly  fog  and 
wind),  that  the  d^ree  of  marine 
influence  in  the  proposed  revision  to 
the  Central  Coast  viticultural  area  is 
similar  to  the  degree  of  marine  influence 
foimd  at  other  places  inside  the  current 
Central  Coast  viticultural  area.  A  map  of 
central  California,  submitted  with  the 
petition,  shows  the  extent  of  marine  fog 
in  the  area.  This  map  shows  that  the  fog 
pattern  in  the  proposed  area  is  similar 
to  other  areas  included  in  Central  Coast 
The  fog  extends  inland  to  approximately 
the  same  extent  throughout  the 
proposed  revised  viticultural  area. 
According  to  the  petitioner,  the  "Retreat 
of  Fog"  map  submitted  with  the  petition 
also  shows  the  similarity  in  the  duration 
of  fog  in  the  current  and  proposed 
Centml  Coast  viticultural  area.  The 
petitioner  points  out  that  the  similar  fog 
pattern  is  most  evident  along  the  coastal 
areas  of  Big  Sur,  Monterey  Bay  and  San 
Francisco. 

Topography 

According  to  the  petitioner,  Santa 
Cruz  and  the  other  San  Francisco  Bay 
counties  share  the  Central  Coast's 
terrain.  The  petitioner  pointed  out  that 
one  of  the  major  California  coast  range 
gaps  which  produces  the  climate  within 
the  current  Central  Coast  boundaries 
lies  within  the  proposed  revision  to  the 
Central  Coast.  'The  petitioner  claims  that 
the  three  largest  sea  level  gaps  in  the 
central  California  coastal  range 
mountainous  barrier  are  (north  to 
south):  Estero  Lowland  in  Sonoma 
Coimty,  Golden  Gate  into  San  Francisco 
Bay,  and  Monterey  Bay.  According  to 
the  petitioner,  the  Golden  Gate  and 
Monterey  Bay  allow  the  ocean  influence 
to  enter  into  the  current  Central  Coast 
viticultural  area  creating  its  coastal 
climate  which  is  the  unifying  and 
distinguishing  feature  of  the  area.  The 
main  gap  in  the  current  Central  Coast 
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vitlcultural  area,  the  Monterey  Bay 
allows  marine  air  and  fog  from  the 
Pacific  Ocean  to  travel  south  and 
inland,  into  the  Salinas  Valley.  The 
petitioner  believes  that  this  imture 
creates  the  ideal  grape-growing  climate 
that  exists  in  the  Salinas  Valley,  but 
from  a  meteorological  perspective,  it  has 
comparatively  little  influence  on  the 
portion  of  Central  Coast  viticultural  area 
ijring  north  of  it.  The  on-shore 
prevailing  northwesterly  flow  direction, 
combined  with  the  coastal  range 
topographical  features  north  of  the  Bay's 
mouth,  minimize  northward  influence 
from  the  air  that  enters  the  Monterey 
Bay.  AcccMtUng  to  the  petitioner,  the 
Golden  Gate  gap  introduces  a  cooling 
marine  influence  and  the  San  Francisco 
Bay  allows  marine  air  and  fog  to  travel 
much  further  inland  and  south  through 
the  Santa  Clara  and  Livermore  Valleys 
and  provides  moat  of  the  roaatal 
influence  afiecting  the  northern  portion 
of  the  Central  Coast  viticultiiral  area. 

The  petitioner  states  that  although  the 
Golden  Gate  and  San  Francisco  Bay  are 
primary  influences  on  the  current 
Central  Coast  climate,  neither  shoreline 
is  included  in  the  current  Central  Coast 
boundary.  The  petitioner  believes  that 
the  proposed  revision  to  the  Central 
Coast  viticultural  area  logically  extends 
the  current  Central  Coast  boundaries  to 
include  the  shores  of  the  Golden  Gate 
and  San  Francisco  Bay. 

Boundaries 

The  proposed  extension  of  the  Central 
Coast  viticultural  area  would  include 
the  currently  excluded  portions  of  five 
counties  which  border  the  San 
Francisco  Bay.  These  coimties  are  San 
Francisco,  Sui  Mateo,  Santa  Clara, 
Alameda,  Contra  Costa,  and  all  of  Santa 
Cruz  County.  The  proposed  San 
Francisco  Bay  appellation  would  add 
approximately  1,278  square  miles  to 
Central  Coast.  This  area  contains  3,027 
acres  planted  to  grapes  and  21  wineries. 

The  proposed  revision  to  the  Central 
Coast  boundary  follows  the  Pacific 
coastlines  of  Santa  Cruz.  San  Mateo  and 
San  Francisco  Counties,  crosses  San 
Francisco  Bay.  follows  the  northern 
boundary  of  Contra  Costa  County  to 
Concord,  and  then  follows  the  inland 
boundary  of  coastal  influence,  according 
to  the  petitioner,  along  straight  lines 
between  landmarks  in  the  Diablo 
Mountain  Range  to  the  current  Central 
Coast  boundary. 

The  southern  boundary  of  the  Central 
Coast  viticultxiral  area  remains 
unchanged.  The  proposed  changes  to 
the  western  bounda^,  the  California 
coastline,  consists  of  extending  the 
boundary  north  to  the  Golden  Gate.  The 
proposed  eastern  boundary  is  extended 


to  include  the  area  northwest  of 
Livermore  up  to  the  San  Pablo  Bay. 
From  Altamont  (just  east  of  Livermore) 
south,  the  proposed  eastern  boundary 
follows  the  current  boundary  of  the 
Central  Coast  viticultural  area.  North  of 
Altamont,  the  proposed  boundary 
extension  excludes  the  easternmost 
range  of  coastal  mountains.  The 
proposed  eastern  boundary  includes 
Martinez  and  Concord,  but  excludes 
Antioch,  and  the  eastern  portion  of 
Contra  Costa  County. 

PabUc 


ATF  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so.  However,  assurance  of 
consideration  can  only  be  given  to 
comments  received  on  or  before  the 
closing  date. 

ATr  will  not  recognize  any  submitted 
material  as  confidential  and  comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public,  should  not  be  included  in  the 
comments.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Comments  may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602,  provided  the  comments:  (1)  Are 
legible;  (2)  are  8V2"  x  11"  in  size,  (3) 
contain  a  written  signature,  and  (4)  are 
three  pages  or  less  in  length.  This 
limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
conunents  will  be  treated  as  originals. 

Any  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  the  proposed 
regulation  should  submit  his  or  her 
request,  in  writing,  to  the  Director 
within  the  90-day  conunent  period.  The 
Director,  however,  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

After  consideration  ofall  comments 
and  suggestions,  ATF  may  issue  a 
Treasury  decision.  Tlie  proposals 
discussed  in  this  notice  may  be 
modified  due  to  comments  and 
suggestions  received. 

Paperwork  ReductioB  Act 

The  provisions  of  the  Paperworii 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  and  its  implementing 


regulations,  5  CFR  Part  1320,  do  not , 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a  ' 
significant  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATP  of  the  quality  of  wrine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  surrounding 
areas.  ATF  believes  that  the 
establishment  of  viticultural  areas 
merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  the  proprietor's  own 
eff^orts  and  consumer  acceptance  of 
wines  from  that  region. 

No  new  requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Exacuthre  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  8ub|ect  to  the 
analysis  required  by  this  Executive 
Order. 

Draftiag  Inforonation 

The  principal  author  of  this  document 
is  David  W.  Brokaw,  Wine,  Beer,  and 
Spirits  Regulations  Branch,  Biueau  of 
Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticiiltural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  »— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

r.  27  U.S.C.  205. 


Par.  2.  Section  9.75  is  amended  by 
revising  paragraph  (b)  to  add  23 
U.S.G.S.  QuadraJigle  7.5  Minute  Series 
(Topographic)  maps  (19)  through  (41), 
by  revising  para^aph  (c)  introductory 
text  to  add  three  coimties,  by  removing 
paragraphs  (c)(2)  through  (c)(12)  and 
replacing  them  with  new  paragraphs 
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(c)(2)  throu^  (c)(9)  and,  renumbering 
existing  paragraphs  (c)(13)  through 
(c)(40)  as  paragraphs  (c)(10)  through 
(cK37). 


Subpsrt  C— Approwd 
Vittcuttiirai  ArsM 


fft.78   Camrai  Coast 
(a) Name.*  •  • 

(b)  Approved  maps.  *  •  * 

•        •        •        •        • 

Cl9)  Diablo,  California,  scale  1:24,000. 
xlated  1953,  Photorevised  1980 

(20)  Clayton,  California,  scale 
1:24;000,  dated  1953,  Photorevised  1980 

(21)  Honker  Bay,  California,  scale 
1:24,000,  dated  1953,  Photorevised  1980 

(22)  Vine  Hill.  California,  scale 
1:24.000,  dated  1959,  Photorevised  1980 

(23)  Benicia,  California,  scale 
1:24,000,  dated  1959,  Photorevised  1980 

(24)  Mare  Island,  CaUfomia,  scale 
1:244X)0,  dated  1959, 1%otorevised  1980 

(25)  Ridunond,  California,  scale 
1:24.000.  dated  1959.  Photorevised  1980 

(26)  San  Quentin,  California,  scale 
1:24,000,  dated  1959,  Photorevised  1980 

(27)  Oakland  West,  California,  scale 
l-.24,000,  dated  1959,  Miotorevised  1980 

(28)  San  Francisco  North,  California, 
scale  1:24,000,  dated  1956,  Photorevised 
1968  and  1973 

(29)  San  Francisco  South,  California, 
scale  1:24,000,  dated  1956,  Photorevised 
1980 

(30)  MoBtara  Motmtain,  California, 
scale  1:24,000.  dated  1956,  Photorevised 
1980 

(31)  Half  Moon  Bay,  California,  scale 
1:24,000,  dated  1961,  Photoinspected 
1978,  Photorevised  1968  and  1973 

(32)  Scm  Gregorio,  California,  scale 
1:24,000,  dated  1961,  Photoinspected 
1978,  Photorevised  1968 

(33)  Pigeon  Point,  California,  scale 
1:24.000,  dated  1955,  Photorevised  1968 

(34)  Franklin  Point,  California,  scale 
1:24,000,  dated  1955,  Photorevised  1968 

(35)  Ano  Nuevo,  California,  scale 
1:24,000.  dated  1955,  Photorevised  1968 

(36)  Davenport.  California,  scale 
1:24.000,  dated  1955,  Photorevised  1968 

(37)  Santa  Cruz,  California,  scale 
1:24,000,  dated  1954,  Photorevised  1981 

(38)  Felton,  Califomia,  scale  1:24,000, 
dated  1955,  Photorevised  1980 

(39)  Laurel,  California,  scale  1:24,000, 
dated  1055,  Photoinspected  1978, 
Photorevised  1968 

(40)Soquel,  California,  scale  1:24,000, 
dated  1954,  Photorevised  1980 

(41)  Watsonville  West,  Califomia, 
scale  1:24,000,  dated  1954,  Photcnevised 
1080. 

(c)  Boundary.  Hie  Central  Coast 
viticultural  area  is  located  in  the 


following  Califomia  counties:  Monterey, 
Santa  Cruz,  Santa  Clara,  Alameda,  San 
Benito,  San  Luis  Obispo,  Santa  Barbara, 
San  Francisco,  San  Mateo,  and  Contra 
Costa.  •  •  • 
•        •  ■      •        •        • 

(2)  The  boundary  follows  north  along 
the  shoreline  of  the  Pacific  Ocean 
(across  the  Watsonville  West,  Soquel. 
Santa  Cruz,  Davenport,  Ano  Nuevo, 
Franklin  Point.  Pigeon  Point,  San 
(kegorio.  Half  Moon  Bay,  Montara 
Mountain  and  San  Francisco  South 
maps)  to  the  San  Francisco/Oakland  Bay 
Bridge.  (San  Francisco  North  map) 

(3)  From  ^s  point,  the  boundary 
proceeds  east  on  the  San  Francisco/ 
Oakland  Bay  Bridge  to  the  Alameda 
Coimty  shoreline.  (Oakland  West  m^) 

(4)  From  this  point,  die  boundary 
proceeds  east  along  the  shoreline  of 
Alameda  County  and  Contra  Costa 
County  across  the  Richmond,  San 
Quentin,  Mare  Island,  and  Benicia  maps 
to  a  point  marked  BM  15  on  the 
shoreline  of  Contra  Costa  County.  (Vine 
Hill  map) 

(5)  Fnnn  this  point,  the  boundary 
proceeds  in  a  southeasterly  direction  in 
a  straight  line  across  the  Honker  Bay 
map  to  Mulligan  Hill  elevation  1,438. 
(Clayton  map) 

(6)  The  boimdary  proceeds  in 
southeasterly  direction  in  a  strai^t  line 
to  Mt  Diablo  elevation  3,849.  (Clayton 
map) 

(7)  The  boundary  proceeds  in^s 
southeasterly  direction  in  a  straight  line 
across  die  Diablo  and  Tassa)an  maps  to 
Brushy  Peak  elevation  1,702.  (Byroo  Hot 
Springs  map) 

(8)  Tlie  boundary  proceeds  due  south, 
approximately  400  feet,  to  the  ncnthem 
botmdaries  of  Section  13,  Township  2 
South,  Range  2  East  (Byrcm  Hot  Sjnings 
map) 

(9)  The  boundary  proceeds  due  east 
along  the  northem  bounduias  of 
Section  13  and  Section  18,  Township  2 
South,  Range  3  East,  to  the  northeast 
comer  of  Section  18.  (Byron  Hot  Springs 
map) 

Par.  3.  The  table  ofhections  in  sul^iart 
C  is  proposed  to  be  amended  by  adding 
S  9.157  to  read  as  foUovrs: 

9.157    San  Francisco  Bay 

Par.  4.  Subpart  C  is  proposed  to  be 
amended  by  adding  $  9.157  to  read  as 
follows: 

Subpart  C—Approv«d  AfiMriCM 
VMeulturai. 


19.157    San  Francisco  Bay 

(a)  Name.  The  name  of  the  vitictdtiikal 
area  described  in  this  section  is  "San   . 
Francisco  Bay." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boimduy  of 
the  San  Francisco  Bay  viticultural  area 
are  forty-two  U.S.G.S.  Quadrangle  7.5 
Minute  Series  (Topographic)  maps  and 
one  U.S.G.S.  Quadrangle  5x11  Minute 
(Topographic)  map.  They  are  tided: 

(1)  Pacheco  Peak,  Califomia,  scale 
1:24,000,  dated  1955,  Photorevised  1971 

(2)  Gikoy  Hot  Springs,  California, 
scale  1:24,000,  dated  1955, 
Photoinspected  1978,  Riotorevised  1971 

(3)  Mt  Sizer,  California,  scale 
1:24,000,  dated  1955,  Miotoinspected 
1978,  Photorevised  1971 

(4)  Morgan  ifill,  Califomia,  scale 
1:24,000,  dated  1955,  Photorevised  1980 

(5)  Lick  Observatory,  California,  scale 
1:24,000,  dated  1955,  Photoinspected 

1973.  Photorevised  1968 

(6)  San  Jose  East,  Califomia,  scale 
1:24,000,  dated  1961,  Photorevised  1980 

(7)  Calaveras  Reservoir,  California, 
scale  1:24,000,  dated  1961,  Phototevised 
1980 

(8)  La  Costa  Valley,  Califomia,  scale 
1:24,000.  dated  1960,  Photorevised  1968 

(9)  Mendenhall  Springs,  Califomia, 
scale  1:24,000,  dated  1956, 
Photoinspected  1978,  Photorevised  1971 

(10)  Altamont,  Califomia,  scale 
1:24,000,  dated  1953,  Photorevised  1981 

(11)  Byran  Hot  Springs,  Califomia, 
scale  1:24,000,  dated  1953,  Photorevised 
1968 

(12)  Tass^ara,  California,  scale 
1:24,000,  dated  1953,  Photoinspected 

1974,  Photorevised  1968 

(13)  Diablo,  Califomia,  scale  1:24.000. 
dated  1953.  Photorevised  1980 

(14)  Clayton,  Califomia,  scale      ^  *■' 
1:24,000,  dated  1953,  Photorevised  1980 

(15)  Honker  Bay,  Califomia,  scale 
1:24,000,  dated  1953,  Photorevised  1980 

(16)  Vine  Hill,  CaUfomia,  scale 
1:24,000.  dated  1959,  PBotoravised  19M 

(17)  Benicia,  Califomia,  scale 
1:24.000,  dated  1959,  Photorevised  1980 

(18)  Mare  Island,  Califomia,  scale 
1:24,000,  dated  1959,  Photorevised  1980 

(19)  Richmond,  Califomia,  scale 
1:24,000,  dated  1959,  Photorevised  1980 

(20)  San  Quentin,  Califomia,  scale 
1:24,000,  dated  1959,  Photorevised  1980 

(21)  Oakland  West  Califomia,  scale 
1:24,000,  dated  1959,  Photorevised  1980 

(22)  San  Francisco  North,  Califomia, 
■scale  1:24,000,  dated  1956,  Photorevised 
1968  and  1973 

(23)  San  Frajicisco  South,  California, 
scale  1:24,000,  dated  1956, 1%otorevised 
1980 

(24)  Montara  Mountain,  CaliitMnia, 
scale  1:24.000,  dated  1956,  Miotoreviaed 
1980 
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(2S)  Half  Moon  Bqr.  Cdifamia.  acal* 
l:24j000.  cbtad  1961,  PhotaiiupectBd 
1978.  PhoUireviswl  1966  and  1973 

(28)  San  (kagorio,  California,  tcala 
1:24.000,  dated  1961,  Photoinspacted 
1978,  Photnrevisad  1968 

(27)  Pigaon  Point.  CaUibniia.  Kala 
1:24.000.  dated  1955.  Photoreviwd  1966 

(28)  Franklin  Point.  California,  acale 
1:244)00.  dated  1^5,  Photoravised  1968 

(29)  Ano  Nuevo.  California,  seals 
1:24AM).  dated  1955.  niotoravisad  1968 

(30)  Davenport,  California,  scale 
1:24,000,  dated  1955,  Photorevised  1068 

(31)  Santa  Cruz.  California,  scale 
1:24.000.  dated  1954,  Phetoreviaad  1981 

(32)  Falton.  California,  scale  1:24.000. 
dated  1955.  Photorevised  1980 

(33)  Laurel,  California,  scale  1:244)00. 
dated  1955.  Photoinspected  1978, 
Photixaviaed  1968 

(34)  Soquel,  California,  scale  1:24.000. 
dated  1954.  Photcnavieed  1980 

(35)  Watsonville  West,  California, 
scale  1:24,000,  dated  1954.  Photoreviaed 
1980 

(36)  Loma  Prieta.  California,  scale 
1:244)00,  dated  1955,  Photoinspected 
1978,  Photorevised  1968 

(37)  Watsonville  East,  California,  scale 
1:24.000,  dated  1955.  Photoreviaed  1980 

(38)  Mt  Madonna.  California,  scale 
1:24,000,  dated  1955,  Photorevised  1980 

(39)  Gilroy.  California,  scale  1:24.000. 
dated  1955.  Photorevised  1981 

(40)  Chittenden.  California,  scale 
1:24,000,  dated  1955,  Photorevised  1900 

(41)  San  Felipe.  California,  scale 
1:24.000.  dated  1955,  Photorevised  1971 

(42)  Three  Sisters,  California,  scale 
1:244)00,  dated  1954,  Photoinspected 
1978,  Photorevised  1971 

(c)  Boundary.  The  San  Francisco  Bay 
viticultural  area  is  located  mainly 
within  the  five  counties  which  border 
the  San  Francisco  Bay  and  partly  writhin 
two  other  counties  in  the  Stats  of 
California.  These  counties  are:  San 
Francisco,  San  Mateo,  Santa  Clara. 
Alameda.  Contra  Costa  and  partly  in 
Santa  Cruz  and  San  Bmiito  C^imH— 
The  boundaries  of  the  San  Francisco 
Bay  viticultural  area,  using  UnWiw^r^* 
and  points  of  reference  found  on 
appropriate  U.S.G.S.  map>8.  are  as 
follows: 

(1)  Beginning  at  the  intersection  of  the 
37  degree  OO'  N<xth  latitude  parallel 
with  State  Route  152  on  the  Pacheco 
Peak  Quadrangle. 

(2)  Then  proceed  in  a  northweaterly 
direction  in  a  straight  line  to  the 
intersection  of  Coyote  Creek  with  the 
township  line  dividing  Township  9 
South  from  Toamship  10  Sooth  on  the 
Gtlroy  Hot  Springs  Quadrangle. 

(3)  Then  proceed  in  a  nortfcwesttiy 
direction  in  a  strai^tf  line  to  the 
intersectiiMi  of  the  township  line 


dividing  Township  8  South  from 
Township  9  South  with  the  range  line 
diTiding  Range  3  East  from  Range  4  East 
on  the  ML  Sixer  Quadrangle. 

(4)  Then  proceed  in  a  northwesterly 
direction  in  a  stiai^t  line  (across  the 
Morgan  Hill  Quadrangle)  to  the 
intenaction  of  the  township  line 
dividfaig  Township  7  South  from 
Township  8  South  with  the  range  line 
dividing  Raage  2  East  from  Range  3  East 
on  the  Lick  CAaervatory  Quadrangle. 

(5)  Then  proceed  in  a  northwesteriy 
direction  in  a  straight  line  to  the 
intafsectfon  of  State  Route  130  widi  the 
township  line  dividing  To%vnship  6 
South  from  Township  7  South  on  the 
San  )oae  East  Quadrangle. 

(6)  Then  proceed  in  a  northeestetly 
direction  follownng  State  Route  130  to 
its  intersection  wiUi  the  range  line 
dividing  Range  1  East  from  Range  2  East 
on  the  Calaveras  Reservoir  Quadrangle. 

(7)  Then  proceed  north  following  this 
range  line  to  its  intersection  with  the 
Hetch  Hetchy  Aqueduct  on  the  La  Coata 
Valley  Quadrangle. 

(8)  Then  psoceed  in  a  northeasterly 
direction  in  a  straight  line  following  the 
Hetch  Hetchy  Aqueduct  to  the  western 
boundary  of  Section  14  in  Township  4 
South.  Range  2  East  on  the  Mendenhall 
Springs  Quadrangle. 

(9)  Then  proceed  south  along  the 
western  boundary  of  Section  14  in 
Township  4  South.  Range  2  East  to  the 
southwest  comer  of  Section  14  on  the 
Mendenhall  Springs  Quadrangle. 

(10)  Then  proceed  east  alcmg  the 
southern  boundary  of  Section  14  in 
Township  4  South.  Range  2  East  to  the 
southeast  comer  of  Section  14  on  the 
Mendenhall  Springs  Quadrangle. 

(11)  Then  proceed  south  along  the 
western  boundary  of  Section  24  in 
Township  4  South.  Range  2  East  tothe 
southarest  comer  of  Section  24  on  the 
Mendenhall  Springs  Quadrangle. 

(12)  Then  proceed  east  along  the 
southern  boundary  of  Section  24  in 
Township  4  South.  Range  2  East  and 
Section  19  in  Township  4  South.  Range 
3  East  to  the  southeast  comer  of  Section 
19  on  the  Mendenhall  Springs 
Quadrangle. 

(13)  Then  pmoaid  north  afong  the 
anetena  boundaries  of  Sections  20. 17. 
8,  and  5  on  the  Mendenhall  Springs 
Quadrangle  in  Township  4  South,  Range 
3  East,  nordi  (acroas  the  Altamont 
C^iadrangle)  alcmg  the  western 
boundaries  of  Sei^ons  32.  29,  20. 17, 8, 
and  5  in  Township  3  South,  Range  3 
East,  and  north  along  the  eastern 
boundaries  of  Sections  31,  30, 19,  and 
18  in  Township  2  South,  Range  3  East 
to  the  northeast  comer  of  Section  18  on 
the  Byran  Hot  Springs  Quadrangle. 


(14)  Thm  proceed  due  west  along  the 
northern  boundaries  of  Section  18  and 
Section  13  (Township  2  South,  Range  2 
East)  to  a  point  approximately  400  feet 
due  south  of  Brushy  Peak  on  the  Byron 
Hot  Springs  Quadrangle. 

(15)  Then  proceed  due  north  to 
Brushy  Peak  (elevation  1.702)  on  die 
Byron  Hot  Springs  Quadrangle. 

(16)  Then  proceed  in  a  aorthwestedy 
direction  in  a  straight  line  (across  the 
Tasaajara  and  Diabfo  Quadrangles)  to 
Mt  Diablo  (elevaticm  3,849)  on  the 
Clayton  Quadrangle. 

(17)  Then  proceed  in  a  northwesterly 
direction  in  a  straight  line  to  MuUigan 
Hill  (elevation  1.438)  on  the  Oayton 
Quadrangle. 

(18)  Then  proceed  in  a  northwesterly 
direction  in  a  straight  line  (across  the 
Honker  Bay  Quadrangle)  to  a  point 
marked  BM  15  on  the  shoreline  of 
Contra  Costa  County  on  the  Vine  Hill 
Quadrangle. 

(19)  Then  proceed  west  along  the 
shoreline  of  Contra  Costa  County  and 
Alameda  County  (across  the 
Quadrangles  of  Benicia.  Mare  Island. 
Richmond,  and  San  Quentin)  to  the  San 
Francisco/Oakland  Bay  Bridge  op.  the 
Oakland  West  Quadrangle. 

(20)  Then  proceed  west  on  the  San 
Francisco/Oakland  Bay  Bridge  to  the 
San  Francisco  County  shoreline  on  the 
San  Francisco  North  Quadrangle. 

(21)  Then  proceed  along  the  San 
Francisco,  San  Mateo,  and  Santa  Cruz 
County  shoreline  (across  the 
Quadrangles  of  San  Francisco  South. 
Montara  Mountain,  Half  Moon  Bay,  San 
Gregorio,  Pigeon  Point.  Franklin  Point, 
Ano  Nuevo  and  Davenport)  to  the  place 
where  Majors  Creek  flows  into  the 
Pacific  Ooean  on  the  Santa  Cruz 
Quadrangle. 

(22)  Thai  proceed  northeasterly  afong 
Majors  Creek  to  its  intersection  with  the 
400  foot  contour  line  on  the  Felton 
Quadrangle. 

(23)  Tlien  proceed  afong  the  400  foot 
contour  line  in  a  generally  easterly/ 
northeasterly  direction  to  its 
intersection  with  Bull  Creek  on  the 
Felton  Quadrangle. 

(24)  Then  proceed  along  Bull  Creek  to 
its  intersection  with  i£gharay  9  on  the 
Friton  Quadrangle. 

(25)  Then  proceed  along  Highway  9  in 
a  northerly  direction  to  its  intersection 
with  Felton  Empire  Road. 

(26)  Then  proceed  along  Felton 
Empire  Road  in  a  westerly  direction  to 
its  intersection  with  the  400  foot 
contour  line  on  the  Felton  Quadrangle. 

(27)  Then  proceed  along  the  400  foot 
contour  line  (across  the  Laurel,  Soquel. 
Watsonville  West  and  Loma  Prieta 
Quadrangles)  to  its  intersection  with 
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Highway  152  on  the  Watsonville  East 
Quadrangle. 

(28)  Then  proceed  along  Highway  152 
in  a  northeasterly  direction  to  its 

-  intersectiiHi  with  the  600  foot  contour 
line  just  west  of  Bodfish  Creek  on  the 
Watsonville  East  Quadrangle. 

(29)  Then  proceed  in  a  generally  east/ 
southeasterly  direction  along  the  600 
foot  contour  line  (across  the  Mt 
Madonna  and  Gilioy  Quadrangles), 
approximately  7.3  miles,  to  the  first 
intersection  of  the  western  section  line 
of  Section  30.  Township  11  South. 
Range  4  East  on  the  Chittenden 
Quadrangle. 

(30)  Then  proceed  south  along  the 
section  line  approximately  1.9  mileato 
the  south  towniship  line  at  Section  31, 
Township  11  South,  Range  4  East  on  the 
Chittenden  Quadrangle. 

(31)  Then  proceed  in  an  easterly 
direction  along  the  township  line 
(across  the  San  Felipe  Quadrangle), 
approximately  12.4;  miles  to  the 
intersection  of  Township  11  South  and 
Township  12  South  and  Range  5  East 
and  Range  6  East  on  the  Three  Sisters 
Quadrangle. 

(32)  TImu  jHoceed  north  along  the 
Range  5  East  and  Range  6  East  range  line 
approximately  5.5  miles  to  Pacheco 
Creek  on  the  Pacheco  Creek  Quadrangle. 

(33)  Then  proceed  northeast  along 
Pacheco  Creek  approximately  .5  mile  to 
the  beginning  point 

Signed:  October  1, 1997. 
JiAn  W.  M^aw. 
DirBctor. 

[FR  Doc.  97-27892  Filed  10-17-«r;  8:45  am) 
■auNQ  cooe  4ei»->i-^ 


DEPARTMENT  OF  THE  MTERIOR 

nmtonm  rant  servics 

36CFRPwt13 

Glacier  Bay  Natlcnal  Park.  Alaska; 
Commsrcial  Fishing  Regulations 


U  National  Park  Service. 
Interior. 

ACnON:  Proposed  Rule;  extension  of  the 
public  comment  period. 

SUMMARY:  The  National  Park  Service 
(NPS)  aimounces  that  the  public 
comment  period  for  the  proposed 
Glacier  Bay  National  Park  Commercial 
Fishing  Regulations,  published  in  the 
Federal  Kaqgister  on  April  16, 1997  (62 
FR  18547),  has  been  extended  to  May 
15, 1998.  The  original  comment  period 
was  through  October  15, 1997.  This 
extensfon  will  allow  the  NPS,  in  a 
forthcoming  environmental  assessment 
on  commercial  fishing  within  Glacier 


Bay  National  Park,  to  fully  describe  and 
analyze  the  pnitential  effects  of  a  range 
of  alternative  actions  under 
consideration. 

The  public  review  and  comment 
pmod  for  the  environmental  assessment 
and  the  proposed  rule  coincide.  The 
NPS  will  hold  public  meetings  on  the 
proposal  and  aitranatives  and  publish  a 
schedule  of  times,  dates  and  locations  in 
the  Federal  Register.  No  final  decisions 
will  be  reached  until  all  applicable  legal 
requirements  have  been  met,  indudii^ 
enviroiunental  review  requirements. 
DATES:  Comments  on  the  proposed  rule 
and  enviroimiental  assessment  will  be 
accepted  dirough  May  15.  1998. 
ADDRESSES:  Comments  should  be 
addressed  to:  Superintendent,  Proposed 
Regulations  Comment  Glacier  Bay 
National  Pari^  and  Preserve.  PO  Box  140. 
Gustevus,  Alaska  99826. 
FOR  FURTHER  MFORMATION  CONTACT:  J.  M. 
Brady,  Superintendent,  Glacier  Bay 
National  Park  and  Preserve.  PO  Box  140, 
Gustevus,  Alaska  99826,  Telephone: 
(907)697-2230. 

Dated:  October  8, 1997. 
Robert  D.  ■aifces. 
Regional  Dinette.  Akuka  Region. 
[FR  Doc.  47-27731  Filed  10-17-97;  8:45  am] 
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ENVIRONMBITAL  PROTECTION 
AGENCY 

4eCFRPart52 
(FRL-6910-31 

Add  Ram  Program:  Public  Workshop 
on  an  Emiisloni  Tradbig  Program  for 
Oxidaa  of  Nitrogan  (NOx) 


:  Environmental  Protectfon 
Agmcy  (EPA). 

ACTION:  Public  workshops  on  a  NOx 
onissions  trading  program. 


r:  This  fell,  EPA  will  be  issuing 
a  Notice  of  Proposed  Rulemaking  to 
reduce  regional  transport  of  ozone.  As 
part  of  this  rulemaking,  EPA  is  planning 
to  develop  a  NOx  emissions  trading 
program  for  large  combustion  sources. 
Stetes  virill  be  encouraged  to  participate 
in  the  trading  program  as  a  simple  and 
cost-effective  strategy  for  meeting  the 
requirements  of  the  upcomiiag  regional 
transport  rule. 

EPA  supported  the  Ozone  Transport 
Assessment  Group  (OTAG),  which 
fostered  a  collatxnative  process  among 
Stetes  and  stakeholders  in  developing 
analjrses  and  proposing  strategies  to 
address  the  problem  of  ozone  transport 
The  central  conclusion  from  the  OTAG 


process  was  that  regional  reductions  of 
NOx  are  needed  to  reduce  the  traruport 
of  ozone  and  its  precursors.  EPA 
considered  OTAG's  recommendations 
when  crafting  the  transport  rule,  which 
will  limit  NOx  emissions  through 
implementation  of  stete-wide  NOx 
emissions  budgets.  OTAG  also 
concluded  that  cost  effective  emission 
reductions  fiom  large  stationary  sources 
coiild  be  greatly  faciiiteted  throu^  an 
emissions  tradkig  program. 

As  a  way  to  increase  flexibility, 
maximize  cost  savings,  and  promote 
workable  solutions,  EPA  is  offering  to 
administer  a  multi-state  cap  and  trade 
program  for  large  stetfonary  sources. 
States  are  encouraged  to  participate  in 
the  trading  program  as  a  simple  and 
cost-effective  strategy  for  meeting  their 
stete-wide  emission  budget 
requirements.  In  developing  the 
framework  for  a  cap  and  trade  program, 
EPA  will  build  upon  the  work  produced 
by  OTAG's  TradingHncentives 
Workgroup.  The  NOx  Trading  Rule 
Woricshops  will  provide  an  opportunity 
for  interested  participants  to  contribute 
to  the  development  of  the  model  trading 
rule.  It  is  anticipated  that  the  model 
trading  rule  will  be  included  in  a 
supplemental  notice  of  proposed 
rulemaking  for  the  transport  rule  in 
eariy  1998  and  will  be  finalized  along 
with  the  transport  rule  in  September 
1998. 

EPA  would  like  to  continue  the 
coopoative,  open  process  established 
by  OTAG  as  we  develop  the  trading 
program.  Two  workshops  will  be  held, 
in  Mriy  November  and  early  December. 
The  purpose  of  these  workshops  is  to 
provide  a  forum  for  input  on  the 
framework  of  an  emissions  trading 
program  that  can  be  used  to  cost- 
effectively  reduce  emissions  of  NOx- 
DATES:  The  first  workshop  will  be  held 
on  November  5,  from  9:00  a.nL  to  SKW 
p.m.  A  second  workshop  will  be 
scheduled  for  early  December  and  will 
be  announced  in  a  foture  document 
ADDRESSES:  The  November  woduhop 
will  be  held  at  the  Washington  Marriott 
located  at  1221  22d  Street  NW.. 
Washington,  DC 

FOR  FURTHER  MFORMATION  CONTACT: 
Stephanie  Benkovic  in  EPA's  Add  Rain 
Division  (6204J).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW. 
Washington,  DC  20460  at  (202)  233- 
9142. 

Dated:  October  10, 1997. 


I. 

Director.  Add  Rain  Divisifm.  Ofpce  of 
Atnoepnenc  Propants,  Office  of  Air  and 
Radiation. 
[FR  Doc  97-27821  Filed  10-17-07;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-5910-7I 
RM:  2060-nAE-81 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Pdyethar 
Polyois  Production;  Correction 

AQBWY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  errors 
in  the  preamble  and  regulatory  text  for 
the  "National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Polyether 
Polyois  Production"  which  was 
published  in  the  Fednral  Regutar  on 
September  4. 1997. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
David  Svendsgaard;  Organic  Chemicals 
Group.  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-2380. 

SUPPLEMBITARY  INFORMATUN: 

Corractioiis  to  the  Preamble 

In  proposed  rule  FR  Doc.  97-22364, 
beginning  on  page  46804  in  the  issue  of 
September  4, 1997,  make  the  following 
correction  in  the  Supplementary 
Information  section.  On  page  46805  in 
the  first  colunm,  replace  the  first  and 
second  paragraphs  of  the  column  with 
the  following: 

"The  Basis  and  Purpose  Docuiment, 
which  contains  the  rationale  for  the 
various  components  of  the  standard,  is 
available  in  the  docket  and  on  the  TTN. 
This  dociunent  is  entitled  Hazardous 
Air  Pollutant  Emissions  from  the 
Production  of  Polyether  Polyois — Basis 
and  Purpose  Document  for  Proposed 
Standards,  May  1997,  and  has  been 
assigned  document  number  EPA-453/ 
R-97-OlOa. 

Other  materials  related  to  this 
rulemaking  are  also  available  for  review 
in  the  docket.  Some  of  the  technical 
memoranda  have  been  compiled  into  a 
single  document,  the  Supplementary 
InfOTmation  Docimient  (SID),  to  allow 
interested  parties  more  convenient 
access  to  the  information.  The  SID  is 
entitled  Hazardous  Air  Pollutant 
Emissions  from  the  Production  of 
Polyether  Polyois —  Supplementary 
Information  Document  for  Proposed 
Standards,  May  1997,  and  has  been 
assigned  document  niunber  EPA-453/ 
R-97-OlOc." 

In  the  same  proposed  rule  docimient, 
und^  Discussion  of  Major  Issues,  on 


page  46815  in  the  second  column, 
replace  the  second  sentence  of  the 
second  paragraph  with  the  following: 

"The  approach  used  for  determining 
these  emission  factors  is  explained  in 
Docket  No.  A-96-38,  Item  No.  n-B-6." 

Corrections  to  the  Regulatory  Text 

In  the  same  proposed  rule  docimient, 
in  section  63.1423(b),  on  page  46824  in 
the  second  column,  replace  the 
definition  for  Group  1  wastewater 
stream  with  the  following: 

"Group  1  wastewater  stream  means  a 
process  wastewater  stream  at  an  existing 
or  new  afi^ected  source  that  meets  the 
criteria  for  Group  1  status  in  §  63.132(c) 
of  subpart  G,  with  the  exceptions  listed 
in  §  63.1433(a)(10)  for  the  purposes  of 
this  subpart  (i.e.,  for  organic  HAP  listed 
on  Table  4  of  this  subpart  only)." 

In  the  same  proposed  rule  doctmient, 
in  section  63.1423(b),  on  page  46826  in 
the  first  column,  replace  the  definition 
for  Wastewater  with  the  following: 

"Wastewater  means  water  that:  (1) 
Contains  either  (a)  an  annual  average 
concentration  of  organic  HAP  listed  in 
Table  4  of  this  subpart  of  at  least  5  parts 
per  million  by  weight  and  has  an  aimual 
average  flow  rate  of  0.02  liter  per  minute 
or  greater  or  (b)  an  annual  average 
concentration  of  organic  HAP  listed  on 
Table  4  of  this  subpart  of  at  least  10,000 
p>arts  per  million  by  weight  at  any  flow 
rate,  and  that  (2)  is  discarded  from  a 
PMPU  that  is  part  of  an  affected  source. 
Wastewater  is  process  wastewater  or 
maintenance  wastewater." 

In  the  same  proposed  rule  document, 
under  Process  Vent  Control 
Requirements,  on  page  46827  in  the 
second  column,  replace  section 
63.1425(d)  with  the  following: 

"Requirements  for  Nonepoxide 
Organic  HAP  Emissions  From  Catalyst 
Extraction.  The  owner  or  operator  of  an 
existing  affected  source  where  polyether 
polyol  products  are  produced  using 
epoxide  compounds  shall  reduce 
emissions  oC  nonepoxide  organic  HAP 
from  the  sum  total  of  all  process  vents 
associated  with  catalyst  extraction  by  an 
aggregated  90  percent  for  each  PMPU. 
The  owner  or  operator  of  a  new  affected 
source  where  polyether  polyol  products 
are  produced  using  epoxide  compounds 
shall  reduce  emissions  of  nonepoxide 
organic  HAP  from  the  sum  total  of  all 
process  vents  associated  with  catalyst 
extraction  by  an  aggregated  98  percent 
for  each  PMPU.  A  PMPU  that  does  not 
use  any  nonepoxide  organic  HAP  in 
catalyst  extraction  is  exempt  from  the 
requirements  of  this  paragraph." 

In  the  same  proposed  rule  dociunent, 
under  Wastewator  Provisions,  on  page 
46843  in  the  first  and  second  coliunns. 


replace  section  63.1433(a)(2)  with  the 
following: 

"When  §§  63.132  through  63.149  of 
subpart  G  refer  to  table  9  or  table  36  of 
subpart  G,  the  owner  or  operator  shall 
only  consider  organic  HAP  listed  in 
table  9  or  table  36  of  subpart  G  that  are 
also  listed  on  table  4  of  this  subpart,  for 
the  purposes  of  this  subpart.  Owners 
and  operators  are  exempt  from  all 
requirements  in  §§63.132  through 
63.149  of  subpart  G  that  pertain  solely 
and  exclusively  to  organic  HAP  listed 
on  table  8  of  subpart  G.  In  addition, 
when  §§  63.132  through  63.149  of 
subpart  G  refer  to  List  1,  List  2,  and/or 
List  3,  as  listed  in  table  36  of  subpart  G, 
the  owner  or  operator  shall  only 
consider  organic  HAP  contained  in 
those  lists  that  are  also  listed  on  table 
4  of  this  subpart,  for  the  purposes  of  this 
subpart." 

Dated:  October  14. 1997. 
■ichanl  D.  WUmo, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

(FR  Doc.  97-27730  Filed  10-17-97;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPanS7 
[DocUst  No.  FEMA-7231] 

Proposed  Flood  Elevation 
Daterminattons 

AOBICY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 


r:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insiirance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 

SUPPLBIENTARY  INFORMATKM:  The 
Federal  Emergentry  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104.  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  oiteria 
required  by  44  CFR  60.3,  are  the 
minimimi  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 


insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

Natioiial  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1 973 ,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Qaaaification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regtilatory 
Planning  and  Review,  58  FR  51735. 


Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  imder  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  87-4AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Antfaority:  42  U.S.C  4001  et  aeq.; 
ReoiganizBtion  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

107.4    [Amended] 

2.  The  tables  published  \mder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

City/town/counly 

Source  of  flooding 

Location 

«  Depth  in  feet  above 

ground 

'Elevttion  in  feel  (NGVD) 

Existing 

tin  rtlKmri 

ft^^Mclnrttf  V     •■>■■■■>■«>•••■■ 

Newark  (City),  Nwt 
Castle  County. 

Christina  River „.. 

West  Branch  Christina 
River. 

Approximately  100  feet  downstream  of 

State  Route  273. 
At  Wedoewood  Road  

•131 

•161 
•88 

•130 
•158 

t- 

Approximately  580  feet  upstream  of  con- 
fluence with  Christina  River. 

•87 

-i' 

Persimmon  Run 

At  state  boundary  

•108 
•97 

*<• 

•107 

At  the  confluence  with  West  Branch 
Christina  River. 

•96 

Approximately  380  feet  upstream  of  con- 
fluence with  West  Branch  Christina 
River. 

•99 

•98 

Tribtjtary  to  West  Branch 
Christina  River. 

At  confluence  with  West  Branch  Christina 
River. 

•108 

•106 

>  'a 

• 

- 

Approximately  300  feet  upstream  of  oorv 
fluence  with  West  Branch  Christina 
River. 

•108 

•107 

Maps  available  for  inspection  at  the  Newart(  Planning  Department.  220  EHdon  Road,  Newark.  Delaware. 
Send  comments  to  Mr.  Cart  F.  Luft.  Newark  City  IManager,  220  Bkton  Road,  Newaric,  Delaware  1971 1. 


Delaware 

New  Castle  County 
(Unincorporated 
Areas). 

Christina  River .>. 

Approximately  50  feet  upstream  of  State 
ftouta  273  (Nottingham  Road). 

•134 

•133 

At  State  boundary _ _. 

•162 

•160 

West  Branch  Christina 

Approximately   1,500  feet  upstream  of 

•91 

•90 

River. 

confluence  with  Christina  River. 

Approximately  900  feet  upstream  of  State 

•108 

•106 

Route  2. 

East  Branch  Christina 
River. 

At  confluence  with  Christina  River  ........... 

•158 

•156 

Approximately  100  feet  upstream  of  the 

•158 

•157 

confluerx»  with  Christina  River. 
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: 

.     Slate 

Soufoe  of  looding 

Lflcaiion 

ffOeptti  in  feet  above 

ground. 

'Elevatton  in  toet  (NGVD) 

Exising 

ModHted 

Maps  avaiiabte  tor  inapeciion  at  the  New  Caslie  County  Department  ol  Planning,  2701  Capitol  Trait,  Newark.  Delaware. 

Send  comments  to  Mr.  Thomas  P.  Gordon.  New  Casde  County  Executive.  800  North  French  Street.  Wyminglon,  Delaware  19801. 


FtoridB 


AubumdM  (City) 
Pol(  County. 


Lake  Arianna 


Lake  Lena 


Shofalna  wNNn  community 
Shoreline  within  community 


None 


•138 
13B 


Maps  availabte  tor  irapection  at  the  City  of  Aubumdale  Buikfing  and  Zonmg  Division,  207  Orange  Street,  Aubumdale.  Ftohda. 
Send  comments  to  The  Honorable  W.  B.  Whatlay.  Mayor  of  the  Cily  of  Aubumdale,  1 10  Tampa  Street.  P.O.  Box  186.  Aubumdate.  Ftohda 
33823. 


Dundee  (Town) 
Pofc  County. 


Peace  Creek  Dratnage 
CanaL 


Like  Dal  Ouitot  DUch 


Peace  Ciaak  DrainaQa 
Canal  Tributary  3. 


At  dCMNUliaam  Town  of  Dundee  cor- 
porato  hmN. 

At  upstream  Town  of  Dundee  rorpnrate 
limiL 

At  downstream  Town  of  Dundee  cor- 
porate KmiL 

Upafeaam  side  of  U.S.  Highway  27 

At  cenauence  with  Peace  Creek  Drakv 
age  Canal. 

At 


•122 

122 

•123 

•125 
•122 


124 
1M 
125 

128 

•124 

•124 


Mipe 

Send 


tor  inapeciion  at  the  Dundee  Town  Hal.  105  Center  Street.  [Dundee.  Ftohda 
to  Mr.  Ban  Saag.  Dundee  Town  Managor.  105  Center  Street.  Dundee.  Ftohda  33838. 


Ftohda 


M8^ 

Send 


Eagto  Lake  (City). 
Pok  County. 


LakeMcLeod 


Entire  shoreline  within  community 


Ertfra  ahorelne  wittwi  community  „ 
tor  Inapeciion  at  the  Eagto  Lake  City  Hal.  75  North  Seventh  Street.  Eagte  Lake.  Ftohda. 
to  Ms.  Linda  Wekton.  Eagte  Lake  City  Manager.  P.O.  Box  129.  Eagte  Lake.  Ftohda  33839. 


136 
132 


C«y(aty). 
Pok  County. 


Lake  Brooks 


Lake  Alice 

Sttalow  Ftoodmg  Area 


Entire  shoreina  watan  community 


123 
130 
None 


Send  comments 
City,  FtoridB 


-EntMB  ihoieine  Mlhin  community  .„„. 

Entire  aliorelne  withMi  community  ..__.„... 
Ef^ire  shorelirw  withn  community  ............ 

Between  Metooume  Avenue  ani  John- 
son Avenue. 
Between  Baiter  Dairy  Road  and  Johnson 
Avenue, 
for  inspection  at  ttie  Hainee  Cty  Cly  Hal.  502  East  Hkoon  Avenue.  Haines  City.  Ftohda. 

to  The  Honorabto  ICennelh  Thompson.  Mayor  of  the  City  of  Hanes  City.  P.O.  Box  1507.  502  East  Hinson  Avenue. 
33845. 


•134 


•13S 

135 
124 
131 

•iio 

115 


OrookadLilce 


* ....       . . .  ■  .  - 

nwarasi  rieignB 

(Town).  Pok 

County. 

Maps  avaitebiB  tor  inspection  at  the  Lake  Watos  City  Hal.  152  East  Central  Avenue.  Ldw  Wates.  Ftohda. 

Send  comments  to  The  Honorable  Andrew  E.  Bryan.  Mayor  of  the  Town  of  Hiltorest  Heights,  P.O.  Box  129.  Badson  Pwk.  Ftohda  33827. 


Entire  shoreline  wWmi  comnwnity  . 


128 


Ftohda 


(City), 
day  County 


Lake  Geneva  . 
Brooklyn  Lake. 


Entire  shoreline  within  community 


108 
118 


Send 

Ftohda 


Entire' shorelne  withwi  conMnunity 

tor  inapeciion  at  the  Kayskma  Heights  City  Hal.  566  SoUh  Lawrence  Boutevavd.  Keystone  Heights.  Ftohda. 
to  The  Honorabte  Archte  Green.  Mayor  of  the  City  of  Keystone  Heights.  P.O.  Box  420.  Keystone  Heights.  Ftohda  32666 


Lake  Atted  (Oly). 
Pok  County. 


LakaAfted 


Laka^Moopa. 


Entire  atwreina  wilhin  community 


Entire  shoreine  wvttMi  commun4y 
tor  inapeciion  at  the  Lake  ANred  City  Hal.  120  East  Pometo  Street.  Lake  Alfred.  Ftohda. 


•134 


136 
134 


Send  commsnte  to  The  Honorabto  Lany  Oartc  Mayor  of  the  City  of  Lake  ANred.  155  East  Pometo  Street.  L£ke  Alfred.  Ftohda  33850. 

Ftohda 

Lakatend  (Oty). 
Pok  County. 

Lake  Paitaar  #1 

LdceGtoson 

Lake  Pwker  f  ribuliiry 

Shoreline  wiOmi  community  ....._„ 

At  L^ce  Pahw  Drive _ 

•132 

None 
132 
133 

134 

148 
•134 

ApprexlmaMiy  l.uuu  toet  downstream  of 
StateRoad33. 

134 
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'Oty/towntoounty 


Source  of  floodtog 


Locaion 


•  Deptijn  teal  above 
•Elevation  in  feet  (NGVD) 


Existing 


M,p.  ..,,a.Ki>  i^  ^ — .^  ^^r^yy^,  T^-^T-rf  PiiMng  tnipnrlinn  miiainn  "Tn  7niilh  Maiiai  I nnaiiue.  Laliulainl.  HmUj, 

Send  commenta  to  Mr.  E.S.  Strickland.  Lakatend  City  Managar.  228  Souti  MainachuaeHi  Avanue.  LAetend,  Ftohda  33801-6086. 


Ftohda 


(Town),  Pok 
CourMy. 


Lake  HamMon  „ »_„ 

MooongenecB  ironi  uiw 


Appreximetaly  200  toet  north  of  Hughea 
Aoad/U.S.  Route  27  inleraecltonaouVv- 
aast  to  Cunningftam  SkaetAColnnio 
Road  sitorsaclion. 

Maps  avaitebte  tor  inspection  at  the  Lake  HamMon  Town  Hal.  100  Smith  Avanue.  Ltfca  HMrriton.  Ftohda. 

Send  comments  to  The  Honorabte  Roger  Knaus,  Mayor  of  the  Town  of  Lake  HMiMon,  P.O.  Box  126.  Lalie  HwnMon.  Ftohda  33861. 


Entire  shoraine  wiWn  community . 


123 
•123 


Lake  Wates  (Cay). 
Pok  County. 


Cieak  Diajnaga 
CanaL 


CraakI 
Canal  Tributary  2A. 


Creek  Drainaga 
Caoai  Tribulwy  2B. 


LflkeMyrtte#2 


Appmiiniatoli  0J6  mia  i4>atre«n  of 
Stale  Road  663. 

Appronmateiy  a80  mie  upalraam  of 
OtaonRoad. 

Apprapomalaly  900  teat  dovwntoeam  of 
CSX  Tranaportaioa 

AppitiwimalBlif  1.20  miteB  downalieain  of 
boA  I  lansponaiion. 

CorAianoe  with  Peace  Creek  Orainaoa 
CanaL 

Oowoskaam  side  of  Mountain  Lake  Cut- 
off Road. 

Entire  stwrebne  wilhin  oommunSy 


Maps  avaitebte  for  inspection  at  the  Lake  Wates  City  Hal,  152  East  Central  Avenue.  Ldte  Wtfae.  Ftohda. 

Send  contmente  to  Mr.  David  L  Greene,  Lake  Wales  City  Manager.  152  East  Centra  Awenua.  L*e  Wtfee.  Ftohda  33853. 


<  nnoa 


Lee  County  (Unin- 
corpora 
Areas). 


Approximatsfy  2,225  teat  i4>atoaam  of 
■  MaUieson  Avanue. 


Just  upatream  of  Bonia  Grande  Road  .„ 
Maps  avaMbto  lor  mspectton  at  the  Fort  MyersAjee  County  Ubrary.  2050  Lee  Street.  Fort  Myars.  Ftohda. 
Send  comments  to  Mr.  DonaM  D.  StilweH.  Lee  County  Manager,  P.O.  Box  398.  Fort  Myers.  Ftohda  33602-0386. 


•11 


Pok  City  (Town). 
Pok  County. 


LakaAgnas 


Mud  Lake Entire  shoreine  wMn  community 

Mud  Lake  Drain Appronmateiy  550  teat  upakaam  of  Sand 

Lane. 
fd  conluence   of 
fflalety  450  fast  upatoaam  of 
Road  33. 

Maps  avalabte  tor  inspectton  at  tt»SurfKa  WMar  Management  Department.  330  West  Church  Street.  Bwtow,  Ftohda. 
Send  commente  to  Mr.  John  Swanson.  Pok  Gty  Town  Man^jer.  P.O.  Box  1 1 39.  Pok  City.  Ftohda  33868. 


Entire  ahorekte  wHNn  community  , 


124 

124 


119 
123 
118 
118 
122 
122 
120 


12 
17 


136 

143 
133 

•143 


1  Mm  .»»»»».»«».^ 

Pok  Coonty  (Unin- 
corporatad 
Area^. 

-Fox  Branch  Tributary  

At  corAience  with  Fox  Branch  . 

None 

144 

Approximately  400  feet  upatream  of  Duff 

Nona 

152 

Ro«L 

Bteckwater  Creaks 

At  dOMinalream  oowMy  twundary    .      .^ 

Nona 

112 

At  North  GakMay  Road  _.„     

Nona 

137 

. 

BtedHMter  Creak  Tribu- 

At  downstream  county  boundary 

Nona 

106 

tery2. 

Approwmatafy  900  teat  upatream  of  Roas 

130 

132 

WahnatefanneCviri 

CiaakRoad. 

Appiajuoialaiy  0.G  mla  lipalrsam  uf  oor>- 

•107 

•111 

luence  with  Paaoa  Craek  Drain^ja 

CanaL 

Downstream  aide  of  Hoover  Ro«f 

Nona 

133 

Wtahnate  Famw  Canal 

At  oor4uenoe  wiVt  Watmete  Farms  Canal 

None 

121 

Tributary. 

Approftimalaly   1.1   nilaa   upstream   of 

Nona 

132 

Eagte  LalM  Loop  Road. 

Paaca  Craak  Drainma 

AppiiaimBteli  a7  iwla  dawiiakaam  of  91 
MhiaRoadi 

100 

•101 
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9  97 


*Dep(h  in 

feet  above 

8Me 

Source  o(  llDodkig 

Locaten 

groiiiHj. 
•Elevation  in  feet  (NGVD) 

Existing 

ModHi6d 

Approxinratety  1.6  mites  upstream  of  91 

•108 

•107 

. 

Mine  Road. 

Peace  Creek  Drainage 

Confluence  with  Peace  Creek  Drainage 

None 

•115 

Canal  Tributary  2A. 

Canai. 

• 

Approximately    4.6    miles    upstream    of 
Crews  Road. 

None 

•118 

rJTw'*   •• 

Peece  Greek  Drainage 

ConfluerK»  with  Peace  Creek  Drainage 

None 

•122 

■ 

Cantf  Tributary  2B. 

Canal. 

• 

Approxtmateiy    1.6    miles    upstream    of 
Mountain  Lake  Cutoff  Road. 

rwjne 

•122 

*■- 

Peace  Creek  Drainage 
Canal  Tributary  3. 

At  confkierK»  with  Peace  Creek  Drain- 
age Canal. 

Hone 

•124 

Approximately    1.3    miles    upstream    of 

•129 

Lake  Daisy  Road. 

Peace  Creek  Drainage 

At  confluence  with  Peace  Creek  Drain- 

fc«— 
None 

•125 

Canty  TrtMiary  4. 

age  Canal. 

Approximately  0.5  mfle  upstream  of  Dwv 

Nona 

•128 

dee  Road. 

Blackwater  Creek  Tribu- 
tary 1. 

At  downstream  county  boundary 

None 

•111 

Approximately    0.1    mile    upstrsam    of 

•132 

•136 

LeweUyn  Road. 

ttc*<4packettaftsa  Creek 

At  downstream  county  txxindary 

None 

•114 

At  conlhjance  of  Itchepackesassa  Tribu- 

None 

•120 

taries  1  and  2. 

tlchepeckeaBBsa  Creek 

At  the  confluence  with  Itchepackesassa 

pfono 

•120 

Tribulwyl. 

Creek. 

Approxinwtfely  2.400  feel  downstream  of 

•137 

•138 

■• 

Iteflh  Wabash  Avenue. 

.* 

HchefMckeaaaaa  Creak 
Tributary  2. 

At  the  confluence  with  Itchepackesassa 
Creek. 

Mono 

•120 

Approximately  450  feet  upstream  of  Air- 

None 

•139 

port  Road. 

Fox  Branch  ................. 

At  Polk  County  txxjndary  

None 

•88 

Approximately    1.000  feel  upstream  of 

None 

•160 

1 

U.S.  Route  98. 

Lake  Lowery J 

Errtire  shoreline  within  community _ 

•134 

•135 

MounWn  Lrita 

Entire  shorelirw  *»ithin  community 

^1 — 
Nona 

•121 

Lake  EIRe 

Entire  shoreline  within  community . 

Nona 

•122 

• 

Like  Lee  «2     . 

Entire  sf>orelme  within  community 

None 

•124 

Venus  Lake 

Entire  shoreline  wUhin  community .. 

Nona 

•127 

L^ca  Parker  #2 

Entire  shorelne  within  community  . 

Entire  shorehne  within  community  ... 

fci — 
Nona 

•123 

*134 

•136 

, 

Tower  Lake 

Entire  shoreline  within  comrrHinity  .... 

•134 

•136 

Bonnel  Lake  ~.    .    

•134 

•136 

li^  Brooks 

Shoreline  within  county  

•134 

•135 

Sooti  Lake 

Entire  shoreline  within  oommunily 

rtOtm 

•172 

BwMna  Lake 

Entire  shoreline  within  community 

Nona 

•107 

Lake  Myrie  f  1 „ 

Entire  shoreline  within  community 

None 

•142 

UWe  Van  L^n 

^1 — 

•142 

Ute  Qrilfin „     ... 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

•134 

•136 
•135 

Lake  ANred 

•134 

- 

Lake  Medora 

Entire  shoreline  within  community 

None 

•141 

IMmhMint^m ^.  „ 

Entire  shorsline  within  community  .. 
Entire  shoreline  within  community 

•13B 

•140 
•151 

LataaBhM 

nons 

Seam  lake 

Entire  shoreline  within  community 

None 

•144 

Lake  Grass *„.. 

Entire  shoreline  within  community 

Nona 

•140 

Lake  QiMon „.. 

Errtire  shoreline  within  community .. 

•145 

148 

• 

LakeMcLeod 

Entire  shoreline  within  community 

Nona 

•135 

SpMI  Lake 

Entire  shoreline  within  community 

•136 

Grassy  Lska  « 

Entire  shorelne  witMn  community 

None 

•138 

Fagkilake    _ 

Entire  shoreline  within  conHnunity 

None 

•132 

Miilsito  Lake „..._„„... 

Entire  shoreline  within  community 

Nona 

•128 

LakeP«kari1  

Entire  shorsline  wittwi  community 

•132 

•134 

t  skw  Bonnet  Onin  «__._. 

Just  downstream  of  North  Chestnut  Road 

^« — 
riorw 

•140 

Approximately  300  feel  downstream  of 

None 

•144 

Orunnol  Parlcway. 

Lsica  GaneU 

EnHre  shorelne  within  community 

•107 

•108 

Lake  Myrtle  #2 

Entire  shorelne  wHhin  community 

^1 

rmMm 

•120 

Round  Lake 

Entire  shorelne  witftin  community  „. 

None 

•131 

9^BS=S 

State 

Clty/lownAxxjnty 

Souree  of  tkxxflng 

LocalkNi 

«  Depth  in  feet  above 

ground. 

•Elevation  in  feet  (NGVD) 

Existing 

ModHted 

Reeves  Lake «.. 

Lake  Hart 

Lake  Ruby  

Lake  Daisy _. 

(jica  FoK .-. 

f«ver  Lake 

Laita  Ftorenoe 

CryaM  Lake  «3 

ijiiB  Reed 

Lake  Annie  

Lake  ArbucWe 

Lake  Bess 

Dinner  laka  #1  '. 

Dinner  Lake  #2 

Grassy  Lake  f3 

Thomas  Lake  #1 . 

Camp  Lake 

Lake  Eva  «1  . .    

Ldca  Joe 

Like  Marion 

UMa  Lake  HamMon 

L^ie  Hamilton  

ki — 
Nuiie 
fc. — 
None 

•131 

•129 
None 
None 
Nono 
None 
None 
nonv 
norw 
None 
None 
•133 
•134 
None 
NOnO 
•88 
•123 
•123 
•123 

None 

None 

•84 

None 

ki 

rmMm 

None 
•141 

None 

fc» — 
None 

None 

None 
^1 — 
iwne 
*■ — 
None 

•96 

None 
None 

^1 

nons 
^1 — 

frnXm 

Hone 
norw 

•135 
None 

•130 
None 

•135 
•130 

•137 

•141 

None 

Nuiie 
fc« — 
Nune 

^1 — 
None 

None 

■hInnA 
'    ^' 

None 

k,    — 

Nuiie 
Nuiie 
None 
None 
None 

•128 

•128 

*128 

Entire  shoreline  wiMn  comnwnMy 

132 
•138 

Cal^k^    a^Ol^lillil     lA^i^I..       II   1  1  gl  .M      taJ^M 

•143 

Entire  shorelne  within  community  .._....». 

Entire  shorelne  within  community  „ 

Entire  shorelne  within  community 

•130 

•131 
•140 

Entire  shorslne  within  community 

•124 

Entire  shorslne  within  community 

Entire  shorelne  within  oommunlty 

•59 
•126 
•130 

Entire  shoreline  within  community 

124 

Entire  shorolrw  within  community 

•129 

•137 

cfvDie  anoreiine  vMnai  oomey  .................. 

Entire  shorelrw  \within  oounly 

•134 
•136 

Enire  shorelne  within  county  

Entire  shoreline  within  county 

Ertire  shorslne  within  community 

ClIWV  WnOrvmnB  VMUMi  OOUniy    „...„ 

EntlcB  shoroitfio  witnin  oounly „ 

Entire  shorelne  «vithin  county  

•134 
•128 
•72 
•124 
•124 

MkMIe  Lake  HamMon 

Lake  Streety 

Hfckory  Lake 

Silver  Lake 

•124 
•110 

*99 

Entire  shoreline  wHIwi  communHv 

•108 

L^fB  Wedhyata«)ka 

Lake  Leofwre  

Entire  shorelne  within  community 

•86 

Entire  shorelne  wilhhi  communHy 

Entire  shorelne  within  community 

•88 

Blue  Lake  

•125 

- 

Ltto  Moody 

Mud  Lake 

Entire  shoreline  within  community 

•94 

Entire  shoreline  within  community 

•143 

Surveyors  Lake  

Gator  Lake 

Grassy  Lake  #4 

Entire  shorelne  within  oommunily 

Entire  shoreline  within  community 

•136 
•135 

Entire  shoreline  within  community 

•140 

- 

Polecat  Lake 

Tiger  Lake  

Lake  Aurora 

Entire  shorelne  ¥»itt>in  community 

Entire  shorelne  within  community 

•144 

•57 

•107 

Big  Gum  Lake  

Cypress  Lake  . 

UtUe  Gum  Lake 

Paries  Ldw 

Erflire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shorelne  within  community 

•98 
•102 

•98 
•106 

Thomas  Lake  12 

Lake  Mabel „ 

•108 

Entire  shorelne  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  commur^ity 

Entire  shorelne  within  community 

Entire  shoreline  within  county  

Entire  shorelirw  within  county  .................. 

•117 

Lake  Tennessee „ 

1  iikn  .ffiitfina 

•138 
•138 

Lake  Starr 

Lake  Otis 

Lake  Ring 

L^e  Elizabeth 

Lake  Ida  #(  

•117 
•134 
138 

Entire  shorelne  within  county  

Entire  shoreline  within  community 

Entire  shoreline  within  community 

136 

•138 

(.aster  L^te  ....~._..... .„ 

Pok  Lake ...'...'. ZZ". 

Mud  Lite  Orwi 

Crystal  Lake  #1  

1  ake  Davenport  

•132 

•110 

Approximately  700  feet  downstream  of 

State  Road  33. 
At  confiuerx:e  of  Mud  Lake  

138 

•143 

Entire  shoreline  wittwi  county  

•140 

Entire  shorelne  within  county  

•121 

1 IUI9U  widOK   ■•••■•••■■•••■•■••••• 

Ltte  Hatchineha  

Approximately   1,450  feet  above  State 

Route  547. 
Approximately  2,300  feet  above  State 

Route  547. 

Entire  shoreline  within  community 

Entire  shoreline  within  community .... 

116 

115 

•57 

Lake  Boomerang 

Grassy  Lake  No.  1  

Lake  Holtoway 

Crews  Lake  

Lake  Henry  No.  2  ..._ 

OW  Lake  Davneport 

South  Pmna  Alalia  River .. 

•123 

Entire  shoreline  within  community 

•134 

Entire  shoreline  within  community 

•141 

'  - 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community  ... .... 

At  downstream  county  boundary 

•149 

160 

112 

•97 
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State 

City/lown/county 

Source  of  flooding 

Location 

f  Depth  in  feet  above 

ground. 

•Elevation  in  feet  (I^VD) 

Existing 

Modified 

Approximately    1.1    miles   upstream    of 
Betttlehem  Road. 

rRXW 

•117 

Maps  available  for  inspection  at  the  Polk  County  Engineering  Oepartment,  330  West  Church  Street,  Barlow,  Rorida. 

Send  comments  to  Mr.  Neil  Combee.  Chairman  ol  the  PolK  County  Board  of  Commissioners,  P.O.  Box  9005,  Drawer  BG01,  Bartow.  Ftorida 


33831. 

Rorida 

Stuart  (City)  Martin 
Cowity. 

St  Lucie  River 

Approximately  200  feet  east  of  the  inter- 
sectk)n  of  U.S.  1  and  Fern  Avenue. 

•6 

•10 

Approximately  1500  feet  east  of  the  inter- 

•6 

•7 

sectk>n  of  East  Ocean  Boulevard  and 

^ 

"    ■ 

Flamingo  Drive. 

^    ' 

North  Fork  St  Lude  River 

Approximately  300  feet  east  of  the  inter- 

None 

•7 

-, - 

sectnn  of  East  Ocean  Boulevard  and 

' 

_- 

Flamingo  Drive. 

V 

. 

Entire  reach  within  community  

•6 

•9 

South  Fork  St.  Lucie  River 

Approximately  300  feet  west  of  ttie  inter- 
sectran  of  West  1st  Street  and  Atlanta 
Avenue. 

•6 

*« 

Approximately  1000  feet  southwest  of  the 

•6 

•7 

intersection   of   South   Carolina   Drive 

and  Pakn  City  Avenue. 

Krueger  Creek 

Approximately  250  feet  east  of  ttw  inter- 
section of  East  Ocean  Boulevard  and 
Krueger  Parkway. 

•6 

•7 

Fraizer  Creek _.. 

Approximately  50  feet  south  of  the  inter- 
section of  7th  Street  and  Cokxado  Av- 

•6 

•7 

Approximatefy  300  feet  south  of  the  inter- 
sedwn  of  Federal  Highway  arxl  River- 

•6 

•7 

-- 

• 

view  Avenue. 

Approximately     0.4     n>ile     east     ak)ng 

None 

•7 

Central  Parkway  from  intersection  with 

State  Route  76. 

Maps  available  kx  inspectkxi  at  the  Stuart  City  Halt,  City  Devekipment  Departnwnt,  121  S.W.  Flagler  Avenue,  Stuart.  Fk)rida. 
Send  comments  to  Mr.  DavkJ  Collier,  Stuart  City  Manager,  121  S.W.  Flagler  Avenue,  Stuart.  Rorkta  34994. 


Fkxkta 


Winter  Haven 
(City).  Polk  Courv- 

ty- 


Lake  Hamilton 


Entire  shoreline  within  community 


MkMIe  Lake  Hamilton 

Lake  Otis 

Lake  ElberT 

Lake  IDA  i^ 

Lake  Silver 

Lake  kJyl _.„ 

Maps  availat3le  for  inspectkxi  at  the  Winter  Haven  City  HaH,  Buikjing  Departntent,  451  Third  Street,  N.W.,  Winter  Haven,  Ftonda. 
Send  comments  to  Mr.  Cart  Cheatham,  Winter  Haven  City  Manager.  P.O.  Box  2277.  Winter  Haven.  Ftorida  33883. 


Entire  stxyeline  within  community 
Entire  shoreline  within  community 
Entire  shoreline  within  community  , 
Entire  shoreline  within  community  , 
Entire  shoreline  within  community  , 
Entire  shoreline  witfiin  community  . 


•123 


•123 
•130 
•137 
•135 
•147 
•134 


Maps  available  tor  inspectton  at  the  City  Engineer's  Offtoe,  1 1875  Haynes  Bridge  Road,  Alpharetta.  Georgia. 

Send  comments  to  Mr.  Mchael  Wilkes.  Alpharetta  City  Administrator,  City  Hall.  2  South  Main  Street.  Alpharetta.  Georgia  30201. 


•124 


•124 
•134 
•139 
•138 
•148 
•137 


Georgia 

Alpharetta  (City). 
Fulton  County. 

Lake  WiTKlward - 

Upstream  of  Lite  WMward  at  dty  limit 

•1.033 

•1,028 

Appcoximately  100  feet  upstream  of  Lake 

•992 

•1.028 

Windward  Drive. 

Wmois 

Gienview  (Village). 
Cook  County. 

South  Navy  Ditch  

Des  Ptaines  River 

At  confluence  with  Chicago  River,  North 

Branch,  West  Fork. 
Approx'Tir  eiy   too  feet  downstream  of 

Soo  Une  Railroad. 
Upstream  skje  of  Central  Road 

•630 

•630 

Norw 
None 

•624 

•632 

None 

None 

•628 
•628 

•637 

Chcago  River.  North 
Branch.  West  Fork. 

Chicago  River.  North 
Branch. 

Approximately    0.7    mite    upstream    of 
Central  Road. 

•637 
•621 
•631 

At  me  downstream  corporate  limits 

At  the  upstream  corporate  limits  

Approximately  300  feet  upstream  of  cor- 
porate limits. 
At  Central  Roao 

•624 
•621 
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Ctty/lown/counly  Source  of  flooding 


I  ocatton 


•  Oepthinieet  above 

grourxl. 

•Eievatton  in  feet  (NGVD) 


Maps  available  for  inspection  at  the  Gtenview  Village  HaH.  1225  Waukegan  Road.  Glenviaw,  Illinois. 

Send  comments  to  Ms.  Nancy  Firler.  Glenvimir  VMage  PresktoM.  1225  Waukegan  Rowl.  QtonviMv.  IHnois  6002S. 


Northbrook  (Vil- 
lage), Cook 
County. 


ChKago  River,  North 
Branch,  West  Fork. 


CNcago  River.  North 
Branch.  MkMto  Fork. 


Underwriters  tributary 


Approximately  300  feet  downstream  of  ^652 

intersttrte  Route  94. 
Approximately.  200  ieet  downstream  of  'OSS 

Meadow  Brook  Drive. 
Approxintately  300  Ieet  upstream  of  Red 

Oak  Drive. 
Approximately  300  feel  upstream  of  con-  '651 

fluence    with    Chtoago    River,    North 

Branch,  West  Fork. 
Approximately  200  feet  downstream  of  *664 

Helen  Drive. 
Approxintately  300  feet  upstream  of  con- 
fluence   with    Chtoago    FVver.    North 

Branch.  West  Forte 
Downstream    face   of   culvert   approxi- 

ntatety     70     feet     downstream     of 

Pfingston  Road. 

At  confluence  with  Techny  Drain  '663 

Approximately    200    feet    upstream    of  '688 

Wood  Drive. 
Maps  availabte  tor  inspectton  at  the  Northbrook  Village  Hall.  Engineering  Department,  1225  Cedar  Lane.  Northbrook,  Illinois. 
Send  comments  to  Mr.  Mark  Damisch.  PrasUent  of  the  Viflage  of  Northbrook.  1225  Cedar  Lane,  Northbrook.  Illinois  60062. 


Techny  Drain 


Tedmy  Drain.  South  Fork 


Approximately  80  feet  downstream  of  OU 
WiUow  Road. 


None 


Santord  (Town), 
York  County. 


At  the  downstream  corporate  Ibnils  . 


Mousam  f^iver  (Lower 
Reach). 

At  downstream  skto  of  Estes  Lake  Dam 
Maps  avaiiabto  for  inspectton  at  the  Town  of  Santord  Code  Enforcement  Office,  267  Main  Street,  Santord,  Maine. 
Send  comn>ents  to  Mr.  John  Webb,  Santord  Town  Administrator.  267  Main  Street.  Santord.  Maine  04073. 


Mirmesofa 


Olmsted  County 
(Unincorporated 
Areas). 


North  Run  of  the  Horth 
Fork  of  Cascade  Creek. 


South  Run  of  the  North 
Fort(  of  Cascade  Creek. 


South  Fork  Zumbro  River 


Beer  Creek 


^^U9wH^^9  ^^foOK  I 


SItaltow  Rooding  Area 


At  U.S.  Highway  14 


Approximately  550  feet  dovvnstream  of 

KR-6  Dam. 
Approximately  100  feet  upstream  of  tfie 

confluence  with  Cascade  Creek. 
Approximately   1.31    miles  upstream  of 

Chtoago  and  Northwestern  Railroad. 
Approximately  600  feet  downstream  of 

55th  Street  NW. 
Approximately  700  feet  downstream  of 

Mayowood  Road. 
Approximately  520  feet  upstream  of  the 

confluence  of  Willow  Creek. 
Approximately  220  feet  upstream  of  the 

confluence  of  Badger  Creek. 
Approximately  0.4  mile  upstream  of  the 

confluence  of  f^orth  Run  of  the  North 

Forte  of  Cascade  Creek. 
Approximately  250  feet  downstream  of 

County  Road  34. 
Between  the  Chtoago  and  f^orthwestem 

Railroad  and  North  Run  of  the  North 

Forte  of  Cascade  Creek. 


•1,007 

•1.043 
•1,007 
•1,041 


•1,028 
•1,013 
•1.017 
*1,006 

•1,014 
•1 


•831 

•861 
•636 
•851 
•648 

•665 
•638 

867 


•662 
'863 


•154 
184 


'1.006 

•1,037 
•1,006 
•1,040 
•968 
•1XJ27 
•1,012 
•1.016 
•1.005 

•1,015 
#2 


Maps  availabte  for  inspection  at  the  City  of  Rochester-Olmsted  Planning  Department,  2122  Campus  Drive,  S.E.,  Rochester.  Minnesota. 
Send  comments  to  Mr.  Rfchard  Devlin,  Olmsted  County  Administrator,  151  4th  Street.  S.E.,  Rochester,  Minnesota  55904. 


Minnesota  

Rochester  (City) 
Olmsted  County. 

North  Run  of  the  htorth 
Forte  of  Cascade  Creek. 

South  Run  of  the  North 
Forte  of  Cascade  Creek. 

At  confluence  with  Cascade  Creek 

Approximately   1,000  feet  upstream   of 

19th  Street  NW. 
At  confluence  with  Cascade  Creek  .„ 

•1.006 
•1,028 
•1.007 

•1.004 
•1,027 
•1.006 
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t  Depth  In  feel  above 

ground. 

'Elevaiton  in  feat  (NGVD) 

SMe 

City/lown/county 

Source  of  flooding 

LocaMort 

Existmg 

Modified 

Approximately  0.5  mile  upstream  ol  Chi- 

•1,027 

•1,026 

cago  and  North  Western. 

:?W 

Bear  Creek . 

Afiproximateiy  300  feet  dovmstreem  of 
4th  Street  BE. 

•987 

•086 

Approximately   50   feet   downstream   of 

•1.012 

1.011 

confluence  of  Willow  Creek. 

South  Fork  Zumbro  River 

At  55th  Street  NW „. 

None 

•986 

Approximately  1,500  feet  downakeam  d 

•1,027 

•1,026 

Mayowood  Road. 

Cascade  Creek .„ 

At  conlhjence  with  South  Ftxk  Zumbro 

River. 

•979 

•978 

Approximately  250  feet  downstream  of 

•1.014 

•1,015 

County  Road  34. 

WSItow  Creek  _._... 

Approximately  660  feet  upetream  ol  the 
confluence  with  Beer  Creek. 

•1.012 

•1.013 

Approximately  265  feel  downstream  of 

•1,014 

•1.016 

1 1th  Avenue  S£. 

Shalow  Fkxxing  Area 

Eietwoen  U.S.  Highway  14  and  the  Chi- 
cago and  Nortfiweslem  Rariroad.  afi- 
proximateiy 850  feet  norlhweat  of  the 
intersectton  of  7th  Street  NW  wid  U.S. 

#1 

e 

\ 

Highway  14. 

Botwoon  ttw  Chicago  and  Northwestern 

e 

#1 

Raikoad  wid  the  North   Run  of  the 

Nortt)  Fork  of  Cascade  Creek. 

Between  U.S.  Highway  14  and  the  Chi- 

M 

IS 

caQO  and  Noit^iweakMii  Rairoad,  ap- 

praafeaalaly  400  feet  northweat  of  the 

imaraaclton  of  7lh  Street  NW  and  U.S. 

Highway  14. 

Maps  available  kv  Inspection  at  Iha  City  of  Rochester-Oknsled  Planning  Department.  2122  Campus  Drive.  S.E.,  nocheater,  Mmnesola. 
Send  comments  to  Mr.  Gary  Neumann.  Assistant  City  Admwiskator,  City  Admkiistrator's  Ofltea,  201  4th  Skeel.  S.E.,  Room  266 
56904-3781. 


NewtoupdLahB 


ErMre  atioraine  wkhm  the  oommuniy 


•SOI 


HTnTn 
Send 


(Town). 
GraAon  County. 
tor  inspedton  ai  the  Alexandria  Town  Hal.  Ptommer  Ha.  Alexvidria,  New  Hanyahke. 

to  Mr.  Emest  Pannenter.  Chairman  of  the  Town  of  Alexandria  Board  of  Selecknen.  Alexandria  Town  CMce,  Ptommer  HM,  Al- 
New  Hampshire  03222. 


Brkrk  (Township). 
Ocean  Couniy. 


AtfrntR  Ocean 


StwIkMif  Ftoodtog 


Bamegat  Bay . 


•15 


15 
f1 


Approximately  250  feet  east  of  the  inter-  10 

sectnn  of  Ocean  Avenue  and  Bay  Av- 
enue South. 

Entire  shoreime  within  conwnunily 13 

AppRndmaMy  50  feet  west  of  the  imar-  *8 

sectnn  of  Ocean  Avenue  and  Grand- 
view  Avenue. 

At  intersectkxi  of  soultibound  lane  of  T  12 

State  Route  35  and  9th  Avenue. 

AppraxknaMy   1,200  feet  west  of  the  *e  *7 

imaraactton    of    southbound    lane    of 
Slala  Route  35  and  Brigantine  Lane. 

At  inlarsaction  of  Curtis  Point  Drive  and 
southbound  lane  of  Stale  Route  36. 
Maps  available  tor  inapectton  at  the  Township  of  Brtok  Engkieerkig  Department  Brick  Town  Hal.  401  Chambers  Bridge  Road,  Brick.  New 
Jersey. 

Send  comments  to  The  Honorable  Joeeph  Scarpiley,  Mayor  of  the  Township  of  Brick.  401  Chambers  Bridge  Road.  Brick.  New  Jersey  06723. 


New  York 

Canton  (Town),  St 
Lawrence  County. 

Grass  River     

Approximately  1 .02  mUes  downstream  of 
»ateRoute68.                      * 

None 

•323 

.• 

AppraRknaWy  150  feet  downskeem  of 

None 

•497 

upabaani  Town  of  Canton  corporate 

Iknit 

M^M  ava«able  tor  kiapactton  at  the  Town  of  Canton  Code  Entorcement  Offfce.  C«iton  Munkaptf  BuiWkig.  60  Main  Street.  Caiton.  New  York. 
Sand  comments  to  Mr.  James  T.  Smith,  Canton  Town  Supervisor,  Canton  Munkap^  Bulking.  60  Mam  ^raet  Canton.  New  York  13617. 


North  Caroina 


Afaaandar  County 
(Unkworporaled 


iRIver  (Lake 
HKNory). 


At  upakeam  sale  of  Oxford  Dem 
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State 

Clty/townfcounty 

Source  of  ftoodmg 

Location 

«  Depth  in  feet  above 

ground. 

•Elevation  in  feet  (NGVD) 

Existing 

Modified 

J 
* 

■ 

Catawba  River  (Lookout 
Shoals  Lsriw). 

At  downskeam  side  of  State  Highway 

127. 
At  downstream  county  boundary „. 

Approximately    1.9    miles    upstream    of 
downskeam  county  bourxiary. 

None 
None 
None 

•936 

•847 
*849 

Maps  available  tor  inspectton  at  the  Alexander  County  Planning  and  inspectton  Emergency  Management  Office,  322  Ist  Avenue  S.W   Ta»- 
lorsviHe.  North  Carolina. 

Send  comments  to  Mr.  Craig  Maytoerry,  Chairman  of  the  Aloander  County  Commisston,  255  Liledoun  Road.  TaytorsvUfe.  North  Carolina 
28681. 


North  Carolina 


Atiantx:  Beach 
(Town),  Carteret 
County. 


Bogue  Sound. 


Approximately  800  feet  northwest  of  the 

intersection  of  Salter  Path  Road  and 

Henderson  Boulevard. 
Aaanlto  Ocean Approximately  150  feet  south  from  the 

intersection   of   Herxlerson   Boulevard 

and  Asbury  AverHie. 
Approxknate^  330  feet  south  from  the  *15 

intersectton  of  Henderson   Boulevard 

and  Ess  Pier  atong  Ess  Pier. 

Maps  avalabte  tor  inspection  at  the  Atfantk:  Beach  Town  Hal.  12S  West  Fort  Macon  Road,  Atlantic  Beach,  North  C«okna. 

Send  comments  to  Mr.  Kkn  A.  Cox.  Atiantx:  Beach  Town  Manager,  125  West  Fort  Macon  Road,  P.O.  Box  10.  Atlmtic  Beach  \katt\  Carofina 
28512. 


At  the  intersectton  of  Salter  F>ath  Road 
and  Henderson  Boulevard. 


•8 

12 
18 


ItorthCwolma 


Burke  County  (Urv 
incorpo 
Areas). 


Rhodhiss  Lake . 


At  Lake  RhodNss  Own 


At  State  Route  1001 


•1,003 


•1,005 


Maps  avaiiabte  tor  inspeckon  at  the  Avery  Avenue  Government  Buikfmg.  200  Avery  Avenue.  Morganton.  North  Carolina. 

Send  comments  to  Mr.  Jimmy  Jacumin,  Chakman  of  the  Burtce  County  Board  of  Commissioners.  Resource  Center.  P.O.  Box  219  ktorowiton 
North  Cwolkta  28680-0219. 


North  Carokna 


CaMweM  County 
(Unkworporated 
Areaa). 


Catawba  River 


At  Lake  Rhodhiss  Dam 


At  State  Route  1001 


rtone 


•1,003 


•1,005 


Maps  avaitebto  tor  inspection  at  the  CaMwel  County  Plannng  Department  C^dwefl  Couniy  Offtoes.  905  West  Avenue,  Lenok,  Nortti  Caro- 
fina. 

Send  comments  to  Dr.  John  thuss.  Chainnan  of  the  CaMwel  County  Board  of  Commisatoners,  P.O.  Box  2200,  Lanok.  North  Carokna 
28645-2200. 


North  Cwoina. 


CatawtM  County 
(Unktoorporatad 
Areas). 


Catawta  River  (Lake 
Hckor^. 


Catawba  River  (LookoU 
Shoals  Ldca). 

Catawba  River  (Lake  Nor- 
mart). 


Bk  Shoal  Creek 


OeKngar  Creek . 


At  Oxford  Dam , 


At  oonlkienoe  of  Srww  Creak 

At  Lookout  Shoals  Lake 

Approxknataly    4.3    miles    upstream    of 

LookoiA  Shoals  Dam. 
At  downstream  county  boundary 


Maps  avaiiabte  for  inspectton  at  the 
Send  comments  to  Mr.  Tom  Lundy, 


Approxknataly  0.6  mie  downskeam  of 

NC1004. 
Approxknataly  875  teat  upakeam  of  corv 

fkjence  with  Catawtn  River. 
Approxknately  750  feet  upalream  of  State 
Route  1700. 

At  confluence  with  Bk  Shoal  Creek 

Approxknataly  680  feet  upskeam  of  oon- 
luencewilh  Ek  ShJDkl  Creek. 
Counfy  Zbnkig  Office.  100A  Soukiwest  Boutevard.  I4ewton.  Nortti  Cwokna. 
Couniy  Manager,  P.O.  Boa  389.  Newton.  North  Carofirw  28656. 


•840 
•848 

•849 

•861 


•935 


•935 
•849 


•761 

•782 

•848 

•849 

•850 
•852 


North  Carofina 


cmeran  mm 
(Town).  Carteret 
Couniy. 


Atlanlto  Ocean 


At  k<ersectton  of  Bogue  Court  and  Inlaf 
Drive. 


15 
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State 

Source  of  floocing 

Locilion 

•  Depth  in  feet  above 

ground. 

•Bevation  in  leet  (NGVD) 

ExntinQ 

ktodMed 

.•*■    •         ■     ,>•, 

± 

Bogus  Sound  — _ 

500  iMt  .south  of  intenaction  of  Ocewi 

Orlwe  and  Sea  Dunes  Drive. 
AU  leet  north  of  ntersection  of  Bur- 

Nnglon  Street  and  Emerald  Drive. 
1.UUU  feet  north  of  the  intersection  of 

Bugue  Court  and  Intet  Drive. 

•16 

None 

•12 

•19 

•8 

»      '15 

Send  comments 


tor 

totMr. 


at  the  Emeratd  late  Town  Hal.  7500  Emerald  Drive.  Emerald  Isle,  htorlh  Cwoina. 

S.  Alan.  Emaraid  lala  Toviin  ktenaoar.  7500  EmerM  Drive.  Emerald  isle.  I^orth  Cwolina  28594-9320. 


fclii  lii,    ^-     -  t  -  - 

Norm  KfmOm)m  . 


QoMstMro  (Qty). 
Wayne  County. 


IMa  Creak. 


Send  oommants 


Approximately  600  feet  upstream  of  con- 

luence  with  West  Bear  Creek. 
ApprtwmaMy   1,075  faal   upstream  of 
Stale  Route  13. 

tor  inspection  at  the  GoldBboro  City  Hal  Annex.  222  North  Center  Street,  Goidstwro.  North  Cwolna. 
to  The  Honorable  Howal  K.  Plonk,  Mayor  of  the  C«y  of  Goktaboro.  P.O.  Drawer  A.  QokMwro.  Nortti  C«air«  27530. 


•96 
116 


Norm  uaraana . 


Send 
26786. 


Haywood  County 
(UrwKO 
Areas). 


nr  napecaon  m  me 
to  Mr.  Jeck  Horton, 


ffwai  rtm  rngaon 


County 
County 


200  leet  upalraam  of  corv 
East  Fork  Pigeon  River. 


•2,653 


•2.654 


•2385 


At  oorAience  with  Lake  Lx>gan 

Director^  Olice.  2143  AahevMe  Rowl.  WfeynaawMe.  North  Caroina. 
215  Norih  Main  Street.  Courthouse  Annex  One.  Waynesvfle.  Nor«i  Cwolna 


^bkaMk    ^m    I  II  B  I 


rtehory  (City). 
Burke  and  Ca- 
Couniea. 


LilteHiclcory 


At 


•936 


Sand  commerMs 


At  NC  127 

tor  Inapaction  at  tie  Oly  of  Hktery  Planning  Otica.  76  North  Ca(«ar  Skaal.  Htokory.  North  Caroliw. 
to  The  Honorable  WHam  R.  McDonald.  Mayor  of  the  City  of  Hnkory.  P.O.  Box  398.  Hietory,  North  Cwoina  28603-0398. 


Norm  Lsroana . 


High  Point  (Ciy) 
DawidH]n.Gui- 
tord.  and  Ran- 
dolph Counlias. 


Boukiing  Branch 


Payne  Creak  Tributary 


Payne  Creak  (tormerty 
96  in  HiQ^ 


97 


Sandy  RUga  Tributary 


Triwiafy  to  Waal  Fork 


TitMlaiyNa 


Oa^  Late  Tributary  No. 
2. 


Long  Branch 


Approximataly  300  leet  upalraam  of  Deep 
River  Road. 


Approiimaialy   100  toel  downstream  of 

Boundary  Avenue. 
At  coniuance  with  Payne  Creak 


Approximatofy    1.1    mias    upatoaam   of 
CanlartMry  Road, 
of 


1.470  faal  upakaam  of 
nocRBiD  noao. 

ilMiMiiiiiialif  1.1  ffllaa  downakaaia  of 
Chaakiul  Gton  Wky. 

115    leal    upakaam    of 
Drive. 
Approxknately  1.560  toat  downaliaam  of 

Stale  Routs  6& 
Approximately   ISO  leet  dowoskeaiw  of 

GaHmora  Dairy  Road. 
At  ooniuanoe  w0i  Waal  Forte  Deep  River 

.ApproiimBlBty    1,700  faal  t|iakeaiii  of 

corAiance  wKI^  Weal  Fork  Deep  rVvar. 

At  tie  conluanca  wllh  Eaat  Fortt  Deep 


of  StMa  Route  68 

At  coniuance  witi  DaMia  Lake  Tributary 

Na  1. 
AppronmaMy   1.775  feat  upakaam  of 

Highway  68. 
AppranmsMy  l  JOO  feat  driwiMkaawi  of 

Jamaalord  Road. 
Apprn»imatsl|    031    aila    upikiaiii    of 

Jamesford  OrkMi 


•777 


•860 


•741 
•825 


•771 
•778 


•776 


•840 

•744 
•782 

"748 


•826 
•750 
•823 
•797 


•817 
•817 
•787 


•787 
•819 
•776 
•777 
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Cly/kiwi  ifcuui  ily 


Source  of  loodtog 


Stnam  Hn.  18 


No.  92 


Stnam  tto.  93 


Skaam98 


infiiiaiiu  creek 


fVdi  Flak 


Approwimataiy  0.46  mile  upakaam  of  con- 
iuance witi  Weal  Forte  Daap  RIvar. 

ApproRBnaMy  1350  faal  ioakevn  of 
HBkawoodRoML 

ApprmrimBtaly  300  faal  downetieara  of 
■ms. 

60  IBSI  Awnakaaiii  of 
Straam  No.  93. 

Appftnknalsly  25iaal  uviakaam  of  con- 
luence  with  Stream  tto.  92. 

ApproMiiBlely   SO  faal  downakeaiii  of 
Weatohaatar  Drive  XSWa  flouts  69. 

AppRBdmalely  1.4  lalaa  downakaam  of 
Waatohaatar  Driwa. 

AppnsamaMy  20  faal  downakaam  of 
wesKnesnr  unwa. 

Approximately   1^50  faal  A^mnmn  of 
Kersey  Valey  fload. 

Appragdmataly   900   faat    i^Mkaam    of 


AppraxknaMy  1.450  faal  downakaam  of 

flock  Bridge  Road. 
Appiuaiiiiataly  250  faetj^Mtrsam  of  up- 

stream  corporate  irnks. 

At  oemuence  vMh  RIcNwid  Cieak -707 

Approximately  950  feet  ufMkaam  of  oort-  '707 

luencewlh  Rtohtoid  Creak. 

at  the  CKy  of  High  Pok«  Municipal  OfRca  Buldng.  21 1  Soiilh  HteiiMon  Skaal.  High  1H*«.  North  Cmftte. 
Send  comments  to  The  Honorabte  Rebecca  Smolhers.  Mayor  of  tfw  City  of  High  Pomt.  P.O.  Box  230.  H^^  Pofcit.  North  Cwolrw  27261. 


•  Depth  in  faat  < 
ground. 
•Bevalon  in  fset  (NQVI^ 


•776 


•778 
•792 
•793 
•823 


•825 
•706 
•783 
•746 
•758 


•777 
•820 
•770 
•779 
•792 
•827 
•748 


•705 

•784 

•748 

•754 

•706 
•706 


Norsi  Larosna 


kadelCoutty 
(Uninooipor 
Areas). 


man). 


Rh«r(L*aNor- 


At  downalream  cotrty  beiwdBry 


Route  1004. 
At  Lookout  Shoals  Dm 


Sand 


ShoatoLaka). 

At  upalream  county  boundary 
tor  mapedton  al  tta  kedal  County  Planning  Oaparknent.  227  Souli  Center  Skaat.  StateavOe.  North  Cmma. 
te  Mr.  Jael  Mashbwn.  bedel  County  Manager.  P.O.  Box  788.  StatesvMe.  North  Caoina  28687. 


•761 

•783 
•847 
•847 


Liacoki  County  (Un- 


Araas). 


Entirs  ihorslna  MsNn  oommunly 


•781 


..   ^  ^     .    **  «»P«*on  at  the  Unookt  Courty  Ukfrig  and  Land  Davakipmenl  Dapaittnanl.  302  North  Academy  SkMl.  Unoototon. 
Noivi  caralna. 

Sand  oommente  to  Mr.  Rkitard  French.  Lincaki  County  I 


r.  115 


rairm  uaRiana 


Uncokikin.  North  C«oina  28002. 


MecMenbug  Coun- 
ty (IMncor- 
poraiad  Area^. 


Sand 


At  mounlaki  Wand  Dam 

Appnarimatsly   4J   mlaa   upakaam  of 

Stele  Route  16. 
At  downakaam  county  boundary 

State  Route  49. 
tor  mapactfon  at  •»  MactdaiiMg  County  Engktearing  and  Bukfng  Standante,  700  North  Tryon 

to  Mr.  K  Parts  Hafeaa.  Chakman  of  the  Mecktanbwg  Board  of  Coun^  Oommiastonara,  600 


ErMke  shorelne  wkhin  county 


•761 


•656 
•657 

•571 
•S72 


Charlotte,  NorVi  Can^ 
Foiath 


Transylvante  Oau«- 
ty  (Unkwor- 


•3312 
•3344 
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Cny/tawnAxxinly 


SoufOQ  of  flooding 


liOcelion 


iDeplh  in  teat  above 

ground. 

*Bevation  in  laal  (NQVO) 


Enisling 


ModiBed 


Maps  availabto  for  inspection  at  the  Tranayivania  County  Conununity  Sendees  Buildh>g,  203  East  Morgan  Street,  Brevwd,  htorlh  CaroKna 

Send  oonvnents  to  Mr.  Robert  MaaengUI,  Cheirman  of  the  Transyivania  Ckxjnty  Board  of  Commissioners,  28  East  IMain  Street,  Brevard,  North 
~      "     28712. 


North  Carolina 


WhileviRe  (City)  Co- 
lumbus County. 


Soutes&wamp 


None 


Approximateiy  0.6  mile  south  of  intersec- 
tion of  Canai  Street  and  Mill  Street. 

Approximately  0.3  mite  south  of  the  inter- 
eecUon  ol  Stale  Roads  1437  and  1430. 

Maps  avfoiabls  tor  mspecfcn  at  the  WhHevile  City  Hall.  317  South  Madteon.  Whitevilte.  North  Carolina. 

Send  comments  to  The  Honorable  Horace  Whitley.  Mayor  of  the  City  of  Whitevtile,  P.O.  Box  607,  Whiteville.  North  Cwolina  28472. 


•53 
•53 


Ohio  

Champaign  County 
(Unincorporated 
Areas). 

Anderson  Creek  ...._„.„„.. 

At  confluence  with  Med  River  

&■  — 

•978 

• 

Mad  River ;; 

Approximately  3,050  feet  upetream  of 

SticMeyRoad. 
At  upstreem  side  of  County  Une  Road  .... 
Approximately  1.7  mUes  upstreem  of  U.S. 

Route  36. 

&i — 
Nwie 

None 
None 

•1,013 

•964 

•1,008 

Moors  Run 

At  upetrevn  side  of  County  Une  Rowl . 
Approximately  5,000  feel  upstrewn  of 

None 
^i — 
Nuiie 

•963 

•1,000 

Maps  available  for  inspection  at  tfie  Champaign  County  Engineer's  Office.  428  Beech  Street.  Urbana,  OWo. 

Send  comments  to  Mr.  Carnwn  L  Scott.  Oirsclor  of  Logan,  Union,  and  Champaign  County  Regioniri  Planning  Commission.  P.O.  Box  141. 
East  Liberty,  Ohio  43319. 


^     .    ^*  -  - 
rueno  Hno 


Bsyamon  (Muwci- 
paMy)  Bayamon 
County. 


Munidpio  da  Toe  Baia  .„..,  Entire  sfwrsline 


■1-     -r^ 


♦1.6 
None 


♦2.5 

♦1.6 


Maps  available  for  inspection  at  the  Bayamon  Planning  Offlce.  Street  4L20,  Senta  Monica.  Bayamon.  Puerto  Rico. 

Send  comments  to  Ms.  Matide  Lopez.  Director  of  the  MunidpeNty  of  Bayamon  Planning  Offlce,  Street  4L20.  Santa  Monica,  Baywnon,  Puerto 
Rico  00957. 


(Hjerto  Rico 


Laias  Valley 


Atlantic  Ocam  Munictpto 

deCabo  Roio. 
Mundpto  da  Guanica 

Munidpio  da  Laias  .__«« 


Entire  ifwreine  . 
ciiwe  sraresne . 
Entire  shorelirte . 


♦1.6 

♦2.6 

♦1.6 

♦1^ 

... .••.••.•M•  — 

♦2.2 

♦3^ 

♦2.0 

♦Z4 

>..•.>••«^•••»•• 

♦2^ 

♦M 

♦2.5 

♦ZO 

for  inspection  at  iw  Puerto  Rico  Planning  Board.  Minilas  Qovemmental  Center,  12th  fHoor,  North  Biikflng,  De  Diego  Avenue, 
San  Juan.  Puerto  Rica  ^ 

Send  comments  to  Mr.  Joae  R.  Csbe8sro  Mercado.  Vice  Presidsnt  of  the  Puerto  Rico  Planning  Bowd.  P.O.  Box  41119.  Santurce.  Puerto 
Rico  00940. 


Puerto  Rico 

Lower  Rto  Qrande 
deAredboBMin. 

Munidpto  de  HaMo -. 

Entire  shorslne .. 



♦1.6 
None 

♦2.4 

♦1.8 

Munidpto  de  Aredbo 

Entire  shoreline .. 

.••••^^••M..— — •••M»....».»». 

♦1.6 
♦None 

♦i4 
♦2.1 

Mape  available  for  inspection  at  the  Puerto  Rico  Planning  Board,  MinMas  Governmental  Center.  12th  Flaor,  North  Buiding.  De  Diego  Avenue. 
San  Juwi.  Puerto  Rico.  ^. 


Send  comments  to  Mr.  Joee  R. 
Rico  0094a 


Mercado.  Vice  Presidsnl  of  the  Puerto  Rico  Planning  Bo«d.  P.O.  Box  41119.  Santurce.  Puerto 


-ruerv  KKO 


Quebrada  del  Ague 


Approximalety  0.75  Wometers  upsbeem 
of  confluence  with  Cartt)been  Sea. 

Approximately  3.45  Idlemeters  upetream 
of  confluence  wHh  Carijbaan  Sea. 


None 


♦2.4 
♦19.6 


Maps  avaiable  lor  inspection  at  the  Puerto  Rico  Planning  Board,  MMflas  Governmental  Center,  12th  Roor,  North  Buikflng,  De  Diego  Avenue, 
San  Juan,  Puerto  Rico. 

Send  comments  to  Mr.  Joee  R.  CabeMero  Mercado,  Vice  President  of  the  Puerto  Rico  Plenning  Bowd.  P.O.  Box  41119.  SwNuice,  Puerto 
Rioo  00940. 


Puerto  Rico 


Rto  Anton  Ruiz 


AlAitic  Ocean:  Municipto 
de  Humacao. 


Ca^fa^   ail  II  I  ■liii  ■ 

enare  snoresne . 


♦2.9 
♦2J 


♦3.3 
♦2.7 
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State 


City/town/county 


Source  of  flooding 


I  ncatlon 


«  Depth  in  feet  above 

ground. 

•Elevation  in  feet  (NGVO) 


Existing 


**s')SrpuSo"RS*^  *  ** '''*^  "*"  "*"^ 

Swdwjmjents  to  Mr.  Joee  R.  Cebeflero  Mercado.  Vice  President  of  the  Puerto  Rico  Planning  Board,  P.O,  Box  41119,  Santuioe,  Puerto 


Puerto  Rico 


Rto  Blanco  Basin  ...    Atlantic  Ocewi:  Munidpn 
de  Humacao. 


Entire  shoreine 


♦2.9 
♦2.5 


♦3J 
♦2.3 


^^*aio4a*  •"  ^-  *'**^  ''•  Cabellero  Mercado.  Vice  Presidsnt  of  the  Puerto  Rico  Planning  Board.  PX).  Box  41119.  SwMuree.  Puerto 


Puerto  Rico 

Rto  Cemuy  Baain ... 

Municipto  de  QuebradWas 

Entire  shoreline .... 

Municipto  de  Cemuy ... 

Entire  shoreline .... 

Munidpto  de  Hatiflo 

C^^^    ■hii  .  iiliii  ■ 

cnere  snoresne  ..„ 



♦1.6 


♦1.6 
♦1.6 
♦1.6 
♦1j6 


♦2.4 
♦2.0 
♦2.4 
♦1.5 
♦2.4 
♦1.8 


**Si  ^SfpuSto'Sto**'  *  ***  ^*"^  ™**  '''"™*^  ^°^'  **™""  ^^"^^""""'^  Center.  12th  Roor.  North  Buldtog.  De  Diego  Avenue! 
^^"oomT"  '"**'•''***''•  C«»«"en>  Mercado,  Vice  President  of  the  Puerto  Rico  Planning  Board,  P.O.  Box  41119,  Santurce,  Puerto 


Puerto  Rico 


RtoCanos 


♦11.7 
♦36.3 


At  confluence  with  Rio  Matide 

Approximately  0.4  kilomelers  upstreem  of 

Las  Dekdas  bridge. 

M^  availabto  for  inspectnn  al  the  Puerto  Rico  Planning  Board.  Miniflas  Governmental  Center,  1 2th  Floor,  North  Buldku,  De  Diei»  Avenue 
san  Juan,  Puerto  Rico.  ' 

^^RtoOoSST**  ^  ^'  ''***  "■  ^^**"**  **««»*>•  ^'oe  President  of  the  Puerto  Rico  Planning  Board,  P.O.  Box  41119,  Santurce.  Puerto 


Puerto  Rico 


RtoCanos 


Caribbean  Sea:  Municipto 
de  Jueru  Diaz. 


Entire  ihoreifw . 


♦2.0 


♦3l3 
♦2.3 


'^S^'jS^iStoSSS*""  *  **  '*****°  ™**  Planning  Board.  Miniflas  Qovemmental  Center.  12th  Ftoor,  North  Buikflng.  De  Diego  Avenue. 
S^coronents  to  Mr.  Joee  R.  CabaUero  Mercado.  Vice  Presklent  ol  the  Puerto  Rico  Planning  Bo«d,  P.O.  Box  41119.  SvHurce,  Puerto 


Puerto  Rtoo 


Rto  Ctouto  Beam 


Municipto  de  Vega  B^ 


Entire  shoreline 


Laguna  Turtuguero 


♦1.6 


♦2.4 

♦2.2 

♦1.5 


**S!h2fpuStoRS*°"  **  **"  '***^  "'**  Planning  Board,  Miniflas  Governmental  Center.  1 2th  Ftoor.  North  Building.  De  Diego  Avenue' 
^^'ooSir'*  ****'•  "^^  "■  Caballero  Mercado,  Vice  President  of  the  Puerto  Rico  Planning  Board,  P.O.  Box  41119.  Santurce.  Puerto 


P^ 


(Voo 


RtoCoamo 


Car8)bean  Sea:  Municipto 

de  Santa  lsat)el. 
Munidpto  de  Juana  Diaz  .. 


Entire  shoreline 
Entire  shoreline 


♦2.3 
♦2.0 
♦2.0 
♦1.8 


♦3.9 
♦2.3 
♦3.3 
♦2.3 


**S!Il2fpljStoRto*°"  *  ^  '*"*^  "'~  "^^"^  ^°*^'  ***™"*"  Governmental  Center,  12th  Ftoor.  North  BuiUing.  De  Diego  Avenue! 
^^  ''SllS^r'*  *°  **'■  '^°^  "  Caballero  Mercado.  Vice  Prestoent  of  the  Puerto  Rk»  Planning  Bo«d,  P.O.  Box  41119,  Santurce.  Puerto 


Puerto  Rkx) 


RtoCulebrinos 
Baain. 


Atlantic  Ocean:  Munctpto 

de  Rincon. 
Municipto  de  Aguada 

Municipto  de  Aguadilla 


Entire  shorelirto . 
Entire  shoreline , 
Entire  shoreline . 


♦1.6 
♦1.6 
♦1.6 
♦1.6 
♦1.6 
♦1.6 


♦2.5 

♦2.0 
♦2.3 
♦1.8 
♦2.3 

♦1.5 
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CNy/town/coumy 


Source  o(  flooding 


Location 


f  Depth  In  feet  above 

ground. 

'Elevation  in  feet  (NGVD) 


Existing 


ModUied 


Mapa  available  tor  inapection  at  the  Puerto  Rioo  Planning  Board,  Miniaas  Governmental  Center,  12th  Floor,  North  Building.  De  Diego  Avenue, 

San  Juan,  Puerto  Rico. 
Send  comments  to  Mr.  Jose  R.  Caballero  Mercado.  Vice  President  of  the  Puerto  Rico  Planning  Board,  P.O.  Box  41119,  Santurce,  Puerto 

Rico  00940. 


Puerto  Rico 


Rio  Daguao  Basin 


Atlantic  Ocean:  Munidpio 
deCeiba. 


Entire  shoreline 


♦2.9 
♦2.9 


♦3.6 
♦22 


Maps  available  for  inspection  tt  the  Puerto  Rico  Planning  Board.  Minillas  Qovemmental  Center,  12th  Floor,  North  Bulking,  De  Diego  Avenue, 
San  Juan,  Puerto  Rico. 

Send  comments  to  Mr.  Jose  R.  Caballero  Mercado,  Vice  President  of  the  Puerto  Rico  Planning  Board.  P.O.  Box  41119.  Santurce,  Puerto 
Rico0094O. 


Puerto  Rico 


Rio  Espiritu  Santo 
Basin. 


Atlantic  Ocean:  Munidpio 

de  Loiza. 
Municipiode  Rio  Grande 


Entire  shoreline  .., 
Entire  shoreline  ;.. 


♦1.6 
♦1.6 
♦2.3 
♦2.3 


♦2.6 
♦2.1 
♦2.6 
♦2.1 


Maps  available  lor  inspection  at  the  Puerto  Rico  Planning  Board,  Minillas  Governmental  Center,  12th  Floor,  North  BuUdkig,  De  Diego  Avenue, 
San  Juan,  Puerto  Rico. 

Send  comments  to  Mr.  Jose  R.  Caballero  Mercado,  Vice  President  of  the  Puerto  Rico  Planning  Board,  P.O.  Box  41119,  Santurce,  Puerto 
Rico  00940. 


Puerto  Rico 


Ko  Faiardo  Basin 


Atlantic  Oceen:  Isia  de 
Culebra 

Munidpio  de  LuquiHo ... 

Murtdpio  Fajardo 


Entire  shoreline . 


Entire  shoreline  . 
Entire  shoreline . 


None 
None 
None 
♦3.1 
♦2.8 
♦3.1 
♦2.9 


♦4.3 
♦2.1 
♦2.1 
♦2.7 
♦1.8 
♦3.4 
♦1.8 


Maps  available  for  Inspection  at  the  Puerto  Rico  Planning  Board,  Minillas  Governmental  Center,  121h  Floor,  North  Buikfing,  De  Diego  Avenue, 
San  Juan,  Puerto  Rico. 

Send  comments  to  Mr.  Jose  R.  CebaMero  Mercado,  Vk»  PresMent  of  the  Puerto  Rkx>  Plarming  Board,  P.O.  Box  41 1 19,  Santurce.  Puerto 
Rico  00940. 


Puerto  Rico 


Rto  Grande  de 
Anasco  Basin. 


Atlantic  Ocean:  Munidpio 
da  Anaaco. 


Entire  shoreline . 


♦1.6 
♦1.6 


♦2.6 
♦2.0 


Maps  available  for  inspection  at  the  Puerto  Rico  Planning  Board,  MinMas  Govemnwntal  Center,  12th  Ftoor,  Nort>»  BuiMing,  De  Diego  Avenue, 
San  Juan,  Puerto  Rico. 

Send  comments  to  Mr.  Jose  R.  Caballero  Mercado,  Vice  PresMei^  of  the  Puerto  Rico  Planning  Board.  P.O.  Box  41 1 19,  Santurce,  Puerto 
Rkx>  00940. 


Puerto  Rico 


Rk>  Grande  de 
Guayanes. 


Cartibean  Sea:  Munidpto 
de  Yabucoa. 


Entire  shoreline 


♦2.3 
♦2.5 


♦1.0 
♦3.6 


Maps  available  for  Inspection  at  the  Puerto  Rkx>  Planning  Board.  MiniRas  Governmental  Center,  12lh  Floor,  North  Buikfing,  De  Diego  Avenue, 
San  Juan,  Puerto  fVco. 

Send  comments  to  Mr.  Jose  R.  Caballero  Mercado,  Vice  President  of  the  Puerto  Rico  Planning  Board.  P.O.  Box  41 1 19,  Santurce,  Puerto 
Rko  00940. 


Puerto  Rico 


Rto  Grande  de 
Loiza  Basin. 


Atiantic  Ocean:  Munk:ipto 

de  Carolina. 
Munlctpio  de  Loiza  


Entire  shoreUrw 
Entire  shoreline 


♦1.6 


♦1.6 


♦2.4 


V7 


Maps  available  for  irapection  ai  the  Puerto  Rico  Planning  Board,  Minillas  Governmental  Center,  12th  Ftoor,  North  Buikling,  De  Diego  Avenue. 
San  Juan.  Puerto  Rico. 

Send  comments  to  Mr.  Jose  R.  Caballero  Mercado.  Vkie  President  of  the  Puerto  Rko  Planning  Board.  P.O.  Box  41119.  SwUurce,  Puerto 
Rfoo  00940. 


Puerto  Rico 


Rto  Grande  de 
Manati  Basin. 


AManic  Ocean:  Munidpto 

de  Barcetoneia. 
Munidpto  de  Manati  , 


Entire  shoreltoe 
Entire  shoreline 


♦1.6 

♦1.6 
♦1.6 


♦2.4 

♦2.4 
♦1.5 


Maps  available  tor  Inspection  at  the  Puerto  Rkx>  Planning  Board.  Minillas  Qovemmental  Career.  12th  Ftoor.  North  Bulking.  De  Diego  Avenue. 
San  Juan.  Puerto  Rxx). 

Send  comments  to  Mr.  Joee  R.  Caballero  Mercado.  Vkx  Presklent  of  the  Puerto  Rk»  Planning  Board,  P.O.  Box  41119,  Santurce,  Puerto 
Rico  00940. 


Puerto  Rk» 


Rtoe  Grande  de 
Patilasand 
Guamani. 


Caribbean  Sea:  Munidpo 
de  Patillas. 


Entire  shoreline 


♦1.8 
♦1.8 


♦3.4 
♦2.4 
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CRyAownfeounty 


Source  of  ftooding 


Munidpto  de  Arroyo  .... 
Munidpto  de  Guayama 
Munkapto  de  Salinas  .... 


LjocaBon 


Entire  shoreline 

Entire  shoreline  .^.. 
Entire  shoreline 


•  Depth  in  feet  above 

ground. 

'Elevation  in  feet  (NGVD) 


Existing 


♦1.9 
♦1.8 
♦2.2 
♦1.9 
♦2.3 
♦2.2 


♦3.4 
♦2.2 
♦3.5 
♦2.4 
♦2.2 
♦2.7 


M^  available  for  irapection  at  the  Puerto  Rico  Planning  Boani,  Minillas  Governmental  Center,  I2lh  Ftoor,  North  Bulking,  De  Dieoo  Avenue! 
San  Juan,  Puerto  Rico.  ^        ^'^nt^  r,.w».o, 

S^cojmjents  to  Mr.  Jose  R.  CabaUero  Mercado,  Vfce  Presklent  of  the  Puerto  Rk»  Planntog  Board,  P.O.  Box  41119.  Santijrce.  Puerto 


Puerto  Rk» 


Rto  Grande  de 
Plata  Basin. 


Atiantic  Ocean:  Munk:ipto 

de  Dorado. 
Munfoipto  de  Vega  Alta  .... 


Entire  shoreline 
Entire  shoreline 


♦1.6 
♦1.6 
♦1.6 


♦2.4 
♦1J 
♦2.4 
♦2.2 


^^^JwifSjSo'^r*"  «» *•  Puerto  Rto  Planning  Board,  Minillas  Governmental  Cantor,  12tti  Ftoor,  North  BuMtog,  De  Dtogo  Avenue! 
Swd  corwnents  to  Mr.  Jose  R.  CabaUero  Mercado,  Vice  Presktont  of  the  Puerto  Rk»  Planning  Board.  P.O.  Box  41119,  Santurce,  Puerto 

Rico  00940. 


Puerto  Rk» 


RtoGut^ataca 
Basin. 


MunKipto  de  Isabel  

Munk:ipto  de  OuebradiHas 
Munfoipto  de  AguadlHa 


Entire  shorefine 
Entire  shoreline 
Entire  shoreline . 


None 


♦1.6 
♦1.6 


♦24 

♦1.5 
♦2.3 
♦1.5 
♦2.3 
♦1.5 
♦2.3 


^i7iSfplj2to'^r^  "*  **  '***^  ™**  '''***^  ^°^  **'*•"  Governmental  Center,  12th  Ftoor,  North  Bulking.  De  Diego  Avenue. 
S^Jconwnents  to  Mr.  Jose  R.  Caballero  Mercado,  Vtee  Preskfent  of  the  Puerto  Rk»  Planning  Board,  P.O.  Box  41119.  Santurce,  Puerto 


Puerto  Rico 


RtoGuanajix) 


Atlantic  Ocean:  Muradpto 
deCaboRo^. 


Entire  shoreline 


♦1.6 
♦1.6 


♦3.0 
♦1J 


**San'!!SrPiSton^^  **  **  '*'**  "***  Planning  Boar«  Minillas  Governmental  Center,  12«h  Ftoor.  North  Bulking,  De  Diego  Avenue, 
^^o^wSr**  *°  **''  "^^^  ""  ^^*'*"*^  Mercado.  Vfee  Presktont  of  the  Puerto  Rkx)  Planning  Board.  P.O.  Box  41119.  S«iturce.  Puerto 


Puerto  Rfoo 


Rtos  Guayarilla  and 
TaHaboa. 


Caribbean  Sea:  Muntoipto 

de  Penuelas. 
Munkdpto  de  Guayarila .... 


Entire  shorsine 
Entire  shoreline 


♦1J 
♦1.8 
♦1.8 
♦1.8 


♦3.4 
♦2.4 
♦3.5 
♦2.2 


M^  ayail^  for  ir^)ectton  ai  the  Puerto  Rk»  Planning  Board,  Minillas  Governmental  Center.  12th  Ftoor,  North  BuiUing.  De  Diego  Avenue 
San  Juan,  Puerto  Rico.  ^        .  ^^  • 

^  ^MaST**  ^  *^''  '^°^  ""  ^^*^'®™  ^*e"»*'  Vice  Presktont  of  the  Puerto  Rkx)  Planning  Board,  P.O.  Box  41119.  Santurce,  Puerto 


Puerto  Rkx> 


RtoHumacao 


Atiantic  Ocean:  Isia  de 

Vieques. 
Munkapto  de  Humacao . 


Entire  shoreNrw 
Entire  shoreline 


None 
None 
♦2.7 
♦2.5 


♦3.7 
♦2.4 
♦3.3 
♦2.3 


Maps  available  lor  Inspection  at  the  Puerto  Rkx)  Planning  Board.  Minillas  Govemmentol  Center,  12th  Ftoor.  North  Buiking,  De  Diego  Avenue 
San  Juan,  Puerto  RkJO.  ^^ 

Send  comnwnts  to  Mr.  Jose  R.  Cabaltoro  Mercado,  Vk»  Presktont  of  tt>e  Puerto  Rk»  Planning  Bowd.  P.O.  Box  41119.  Santurce  Puerto 
Rico  00940. 


Puerto  Rkx> 


Rk>  Majada 


Entire  shoreline 


♦2.3 
♦2.0 


♦3.9 
♦2.3 


Caribbean  Sea:  Munidpio 
de  Santa  Isabel.  ^^.„  ^^ 

Maps  avaHabte  tor  inspection  at  ttie  Puerto  Rk»  Planning  Board,  MlnHias  Governmental  Center,  12th  Ftoor.  North  Buiking,  De  Dtogo  Averwe 
San  Juan,  Puerto  Rk». 

Send  comments  to  Mr.  Jose  R.  Caballero  Mercado,  Vfce  Presktont  of  the  Puerto  Rtao  Planning  Board,  P.O.  Box  41119,  Santurce.  Puerto 
Rioo  00940. 


Puerto  Rk»  ..... 


Rto  Mameyes  Basin 


Atiantic  Ocean:  Munkapto 
de  Rto  Grande. 


Entire  shoreline 


♦4.3 
♦3.1 


♦2.7 
♦2.0 
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CiiyAownfeounly 


Sowca  o(  Roodng 


«  Depth  in  iMtabova 

ground. 

"Bawalion  in  feat  (NGVD) 


ExMing 


Modttsd 


I  lor  irapection  al  the  Puerto  Rico  Ptanning  Boanl  MMNas  Governmental  Center.  12ih  Floor.  North  BiAina  De  Diego  Avenue. 
San  Juan.  Puerto  Rica 

Send  comments  to  Mr.  Joaa  R.  Cabalaro  Mercado.  Vice  Preaidant  of  the  Puerto  Rioo  Planning  Board.  P.O.  Box  41119.  Sw4uroe,  Puerto 
Rico  0094a 


AiartoRno 


Rio 


CaiCibean  See:  Mi»iiri|.iiii 
daMaunabo. 

Munidpiode  I 


Entire  shoreina 
Entire  ahoreine . 


^3 
♦23 


Maps  ovaMble  tor  irapecfion  at  the  Puerto  Rioo  Plannirtg  Board, 

San  Juan,  Puerto  Rica 
Sand  comments  to  Mr.  Joaa  R.  Cabataro  Mercado,  Vice 

Rioo  0094a 


♦3,2 

♦3,3 
♦2,2 

Governmental  Center.  12lh  Hoor,  Norff)  Buldng.  De  Diego  Avenue. 

ol  the  Puerto  Rico  Ptaming  Boerd.  P.O.  Box  41119.  Santurce.  Puerto 


Puerto  Rico 


Rio 


I  for  napectnn  at  the  Puerto  Rioo 
San  Juan,  Puerto  Rica 
Send  comments  to  Mr.  Joaa  R.  Cabaiaro 
Rico  0094a 


Approximately  0.18  Idometers  upstream 

of  confluence  with  Carlibean  See. 
At  oor4hience  of  Rio  Paslflo  and  Rio 

Canas. 

Govemmenlai  Center,  12th  Floor.  North  Buidtog.  De  Diego  Avenue. 


♦2.4 

♦11.7 


Boerd. 
Vice  President  of  ttw  Puerto  Rico  Planning  Board.  P.O.  Box  41119.  Santurce.  Puerto 


Puerto  Rico 


Rioa 


Caribbean  Sea:  DeU 
Ciudad  da  Ponce. 


Portugues, 
Canoe.  Bucana. 

I  lor  inspection  at  the  Puerto  Rico  Planning  Board. 
San  Juan.  Puerto  Rioo. 

Send  comments  to  Mr.  Joee  R.  Csbaflero  Mercado.  Vice 
Rico  0004a 


Entire  shorelne  west  of  Rio  Portogues  . 


♦3.4 
^Z2 


Govemmertal  Center.  12th  Boor,  North  Buidmg.  De  Diego  Avenue, 
of  the  Puerto  Rico  Planning  Board.  P.O.  Box  41119.  Santurce.  Puerto 


Puerto  Rico 


♦11.7 
♦42.7 


I  lor -nspecBon  alffte 

San  Juan,  Puerto  Rica 
Servj  comments  to  Mr. 
Rico  00940. 


At  confluence  with  Rio  MaUde 
MppiTBsmamy  u.  u  Ksomenn 

of  Puerto  Rico  Route  132  txidge 

GowmmenW  Center.  12th  Ftoor.  North  Buidtog.  De  Dtego  Avenue, 


Puerto  Two  Ptanrwig  Bowd,  I 

Mercado,  Vice  Preaidant  of  the  Puerto  Rioo  Planning  Board,  P.O.  Box  41119,  Santurce,  Puerto 


Puerto  Rko 

two  rnoms  oBHn  « 

AManic  Oca«)  «id  BaMa 
ds  San  Juan:  Munidpn 

FnitaM  ahanfin*'       

♦1.S 
rtotm 

♦2.7 

♦2.1 

de  Sen  Juan. 

Atlantic  Oceen:  Munictpto 

fr^rm  ^htft^tn^  

♦1.6 

♦2.4 

daCaroirw. 

Munich  de  Guaynabo  ._ 

Entire  ahoreine _. 

♦1.6 
♦1.6 

♦2.7 

♦1.8 

I  lor  inspection  at  I 
San  Juan,  Puerto  Rico. 
Send  commerts  to  Mr.  Joee  R. 
Rico  0094a 


I  Puerto  Rico  Plaming  Board, 

Mercado,  Vice  President 


Governmental  CerMsr.  12lh  Floor.  North  BuikSng.  De  Diego  Avenue, 
of  the  Puerto  Rico  Planning  Board.  P.O.  Boa  41119.  Sanlurea,  Puaito 


Puerto  Rico 


RioYaquez 


I  lor  Rispection  at  I 
San  Juan,  Pvjerto  Rico. 
Send  comments  to  Mr.  Joaa  R. 
Rico  0094a 


Ocean:  Munidpto 
I     dsMayaguez. 
rusrv  raoo  nsniwig  tsoara. 


ViGa 


♦1.6  ♦S.O 

♦1.6  I  ♦I. 8 

Governmental  Center.  12th  Ftoor,  North  Buldtog.  De  Diego  Avenue, 


of  the  Puerto  Rico  Planning  Boaid.  P.O.  Boa  41119,  Sarlurce,  Puerto 


Puerto  Rtoo 


I  lor  inspection  it  the 
San  Juan,  Puerto  Rica 

Send  comraente  to  Mr.  Joea  R. 
Rico  0094a 


Caribbean  See:  Muniapo 

I     dsYauca. 
Puerto  Rico  Ptamiig  Boards 


Entire 
GovemmerMI 


♦2.0 
♦2.0 


♦3.2 

♦2.4 


.  12*1  Floor,  North  BuMng.  De  Diego  Avenue. 
of  the  Puerto  Rtoo  Planning  Boaid,  P.O.  Box  41119,  Santurce,  PuartD 


South  Catoina 


(City), 
ion  County. 


Unnamed  TriMtary  to 
White  Otk  Create 


At  confluence  of  Wffiite  Oak  Creak 

At  dowiislieam  aide  of  Yartxvo  Street 


*86 
•94 
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State 


City/lown/counfy 


Source  of  Ikxxfng 


Maps  availabte  tor  inspectton  at  the  Muflins  City  Hal,  151  Northeast  Front  Street.  Mulns.  South  Carolina. 

Send  comments  to  Mr.  J.  C.  Richaidson.  Muiins  City  Administrator.  P.O.  Box  406.  MuKns,  South  Cwoina  29574. 


f  Depth  in  leet  above 

ground. 

•Elevation  in  leet  (NGVD) 


Existing 


VirginiB 


Rappahannock 
County  (Unincor- 
porated Areas). 


Thornton  River 


North  Foric  Thornton  River 


At  State  Route  620 
Approximate^  1.7 
State  Route  667. 


fhias   upstream   of 


At  confluence  wih  Thornton  River 

Approximately    1,500  lael  upstream  of 
^^^  State  Route  600. 

**»f»»nittltior  inspection  at  the  Rappahannock  County  Admirastralion  wid  Zoning  Ofloe,  290  Gay  Street,  Washir^jlon,  Vii^nia- 
Send  comments  to  Mr.  John  McCarthy.  Rappahannock  County  Administrator.  P.O.  Box  519,  Washington.  Viigina  22747. 


*S93 

'9B0 

•835 
•^6 


Oconto  County  (Un- 
incorporated 


Pensaukee  River 


BreoksidB  Creek 


Maps  avaiiabto  tar  inspection  at  the  Ooonto  County  Land  wid 
Send  commerts  to  Mr.  Kevin  Hamann.  Ocorao  County 
Oconto,  Wisconsin  54153. 


At  U.S.  Route  41 


Appraximatety  0.96  mie  downstrewi  of 

confluence  of  Spring  Creek. 
At  the  conflMnce  with  Pensaukee  River  •606  *607 

Approximately  750  feet  downstieurii  of  •606  *607 

Moody  Road. 

Reaowces-Zoning  Division,  301  Wastiiigtuit  Street,  Oconto,  Wisconsin. 
■  -  Coordtaflor.  Oconto  County  Courthouse,  301  Washington  Streot, 


•S96 
•635 


(Vlage). 
County. 


Westfiekl  Creek 


Appraximatety  400  toe!  downstream  of 

U.S.  Route  51. 
Approximalrty   75   feet   downsbean  of 

Spring  Street  BrancMDam 


••41 


*840 
•M3 


*****  '^'^*'"  *°^  '"spectio"  at  the  WestfieU  Vlage  Hai.  124  East  ThW  Stoael.  WaslflaU.  Wtsconsto. 

Send  coffwnents  to  Ms.  Frances  L  Demke.  Presidewt  of  the  VMage  of  WeatfleM.  124  East  Third  Street.  Westieto,  VWacensin  53964 


♦  Elevation  in  mstors.  Mean  Sea  Level. 


(Catalog  of  Federal  Domettic  Assiatancs  No. 
83.100,  "Flood  Inaurance.") 
Dated:  October  9, 1997. 

Associate  Director  for  Mitigation. 

(FR  Doc  97-27708  Fil«l  10-17-87;  8:45  amj 


DEPARTMENT  OF  COMMERCE 
NMional  Ocamic  and  Atmoapharic 


SO  CFR  Part  648 

rPocfcatWa  971015a4fl  7846  1;  LO. 
100697D] 

nahartaa  Of  tha  Northaaatam  UnHad 
Stataa;  Summar  Fkmndar,  Scup,  and 
BlackSa   "       " 


AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  specifications  for  the 
1998  summer  flounder,  scup,  and  black 
sea  bass  fisheries;  request  for  comments. 


black  sea  bass.  The  implementing 
regulations  for  these  fisheries  require 
NMFS  to  publish  specifications  for  the 
upcoming  fishing  year  and  to  provide  an 
opportunity  for  public  comment  The 
intent  of  these  measures  is  to  reduce 
fishing  effort  on  summer  flounder,  scup, 
and  black  sea  bass  and  to  continue 
rebuilding  stock  abundance  of  these 
species. 

IMTE8:  Public  comments  must  be 
raceived  on  or  before  November  17, 
1997. 


NMFS  proposes  specifications 
for  1998  for  summer  flounder,  scup,  and 


:  Copies  of  supporting 
documents  used  by  the  Summer 
Flounder,  Scup.  and  Black  Sea  Bass 
Monitoring  Committees  and  of  the 
Environmental  Assessment  (EA), 
Regulatory  Impact  Review,  and  the 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  ue  available  from:  David  R. 
Keifier,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Ck)uncil,  Room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE  19904-6790. 
Comments  on  the  proposed 
specifications  should  be  sent  to: 
Andrew  A.  Rosenberg.  PhJ3.,  Regional 
Administrator,  Northeast  R^on, 
NMFS,  One  Blackburn  E)rive, 
Gloucester,  MA  01930-2298.  Mark  on 
the  outside  of  the  envelope, 
"Comments — 1998  Summa  Flounder, 


Scup,  and  Black  See  Bass 

Spedfications." 

FOa  FUimCR  MFORMATION  CONTACT: 

Regina  L  Spallone,  Fishery  Policy 

Analyst.  (978)  281-9221. 

SUPPLEMENTARY  MPORMATION: 
BackgrmuMi 

The  regulations  implementing  the 
Fishery  Management  Plan  for  t^ 
Smnmer  Flotmder,  Scup.  and  Black  Sea 
Bass  Fisheries  (FMP)  outline  the  process 
for  specifying  annually  the  allowed 
catch  limits  for  both  commercial  and 
recreational  fisheries,  as  well  as  other 
management  measures  (e.g..  mesh 
requirements,  minimmn  fi^b  sizesj  for 
these  fisheries.  These  measures  are 
specified  to  attain  «niiiinl  targets  (either 
a  fishing  mortality  rate  or  an 
exploitation  rate)  specified  for  each 
species  in  the  FMP. 

A  Monitoring  Committee  for  each 
species,  with  meaibecs  from  NMFS.  the 
Atlantic  States  Marine  Fisheries 
Commission  (Commission),  and  beth 
the  Mid-AUantic  Fishery  Management 
Council  (Council)  and  New  England 
Fishoy  Management  Council,  are 
required  to  conduct  a  review  of 
available  information  and  to 
recommend  catch  specifications  and 
other  management  measures  necessary 
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to  achieve  the  taiget  fishing  mortality 
(F)  or  exploitation  rate  fat  each  fishery, 
as  specified  in  the  FMP.  The  Council's 
Demersal  Sp>ecies  Committee  and  the 
Commission's  Summer  Flounder,  Scup, 
and  Black  Sea  Bass  Board  (Board)  then 
consider  the  Monitoring  Committee 
recommendations  and  any  public 
comment  in  making  their 
recommendations.  The  Council  and 
Board  made  their  annual 
recommendations  at  a  joint  meeting 
held  September  23-25. 1997. 

The  taiget  F  specified  in  the  FMP  for 
1996  is  0.24.  the  level  of  fishing  that 
produces  maximum  yield  per  recruit. 
FiMi.  Summer  flounder  was  most 
recently  assessed  at  SAW-25  (August 
1997).  SAW-2S  indicates  that  the  FMP 
measures  have  not  jret  reduced  F  below 
1.0  and  recommended  that,  in  light  of 
the  FMP  taiget,  total  allowable  l«nHing« 
fTAL)  should  be  no  more  than  13.889 
millioo  lb  (6.30  million  kg]  (a 
coounercial  quota  of  8.333  million  lb 
(3JM)  million  kg),  and  a  recieational 
harvest  limit  of  5.556  million  lb  (2.52 
million  kg)).  In  addition.  SAW-25 
mrommwnded  that  additional  meastires 
should  be  considered  to  minimize 
commercial  and  recreational  discard 
mortality.  The  Council's  staff  and 
Monitoring  Committee  both 
recommended  adopting  the  SAW 
recommendation  (13.889  million  lb; 
6.30  million  kg)  for  1996.  This  level 
represents  a  25-peicent  ieducti(m  from 
the  initial  1997  TAL  of  18.518  million 
lb  (8.40  million  kg),  but  a  12-percent 
reduction  from  the  actual  1997  allowed 
harvest  of  15.8  million  lb  (7.17  million 
kg)  after  deduction  of  commercial 
overages  in  1996. 

The  Council  and  Board  reviewed  the 
Committee's  recommendation  and  voted 
instead  to  recommmd  a  1998  TAL  equal 
to  the  1997  level  (18.518  million  lb  (8.40 
million  kg):  11.11  million  lb  (5.04 
million  kg)  commercial  quota;  7.4 
million  lb  (3.36  million  kg)  recreational 
harvest  limit).  SAW-25  estimated  that 
this  proposed  TAL  has  a  50-percent 
probd>ility  of  resulting  in  F  =  0.34. 

The  Council  and  Board  also  took 
action  to  address  the  SAW-25  concerns 
about  discards  by  specifying  that  15 
pmomat  of  the  commercial  quota  will  be 
•el  aaide  by  the  states  for  a  bycatch 
fishery.  Since  the  FMP  does  not 
specifically  include  a  provision  for  such 
an  aUocation.  the  measure  must  be 
enacted  by  the  states.  Therefore,  the    » 
Board  adopted  motions  to  make  it 
mandatory  for  the  states  to  implement 
the  bycatch  set  aside,  and  to  implement 
trip  limits  with  the  objective  of  keeping 


the  fishery  open  all  yeer  these  measures 
will  be  Commission  compliance  criteria. 
The  Coimcil  and  Board  also  voted  to 
retain  the  existing  commercial 
miniiniiiTi  fish  size  (14  inches  (35.6  cm)) 
and  to  continue  the  Small  Mesh 
Exemption  program. 

NMFS  believes  that  the  bycatch 
allocation  is  a  serious  attempt  to  address 
discards,  and  is,  in  effect,  a  15-percent 
reduction  in  the  commercial  quota 
allocated  to  the  directed  fishery.  The 
bycatch  quota  allocation  will  extend  the 
season  and  will  reduce  waste  in  the 
fishery. 

The  rxiiinHl  sulnnission  notes  several 
factors  that  it  believes  will  increase  the 
probability  that  a  1998  TAL  equal  to  the 
1997  level  has  a  reasonable  likelihood  of 
attaining  F-..:  (1)  A  new  retrospective 
pattern  in  the  assessment  that  shows  for 
terminal  year  1994,  the  stock  size  was 
underestimated,  and  for  1994  and  1995 
the  fishing  mortality  was  overestimated; 
(2)  the  quota  overages  in  1997  will 
result  in  reductions  to  the  allowed 
commercial  lanHingn  in  1998;  (3)  the 
reductions  in  mortality  anticipated  from 
measures  to  reduce  discard  in  the 
commercial  fishery  (and  planned  future 
hook  specifications  to  reduce  discard  in 
the  recreational  fishery);  and  (4)  the  foct 
that  the  SAW-25  projections  are  very 
dependent  upon  the  recruitment 
estimate  for  1996,  which  may  be 
undoestimated. 

^4MFS  agrees  that  the  first  three  of 
these  factors  are  valid  points  to  support 
the  Council  recommendation.  SAW-25 
notes  that  the  retrospective  pattern  for 
1994-95  alters  the  pattern  noted  in  the 
last  assessment.  SAW-25  concluded 
that  the  reversal  in  terminal  year  F 
estimates  may  be  due  to  improved 
accuracy  of  catch  estimates  in  199^  and 
1996.  more  accurate  indices  of  stock 
size  due  to  revised  aging,  and  improved 
monitoring  and  estimation  of  discards. 
There  is  no  reason  to  expect  that  these 
foctors  will  change  and.  in  fact.  NMFS 
agrees  that  there  have  been  substantive 
improvements  in  quota  monitoring  and 
prevention  of  quota  overages  over  the 
past  year.  Therefore,  this  pattern  is 
likely  to  hold  for  1996  estimates.  A 
greatOT  stock  size  in  1996  would 
increase  the  projected  stock  size  in 
1996.  which  means  more  fish  being 
available  for  harvest  at  a  given  F.  "niis. 
in  turn,  increases  the  probability  that 
the  proposed  TAL  of  18.518  million  lb 
(8.4  million  kg)  would  achieve  Fmu  in 
1998. 

Based  on  landings  to  date,  the  Council 
estimates  that  there  will  be  a  quota 
overage  in  1997  of  166,935  lb  (75,720 
kg),  or  1.05  percent,  if  there  is  no  further 
late  reportiiig  during  1997  and  all  states 


are  closed  with  no  additional  overages. 
The  Council  believes  that  the  reduction 
in  the  final  1998  TAL  due  to  overages, 
will  also  contribute  to  increasing  the 
probability  in  achieving  Fmax- 

The  Coimcil  believes  that  the  15 
percent  quota  set-aside  for  bycatch 
fisheries  will  reduce  discards  of 
sublegal  fish  as  well  as  reduce 
regulatory  discards  as  the  result  of 
landing  limits  in  the  states.  A  decrease 
in  the  amount  of  discards  would 
increase  the  likelihood  that  the  taiget  P 
would  be  achieved  in  1998,  i.e,  sxmimer 
flounder  that  had  been  discarded  dead 
would  now  be  landed  and  apply  to  the 
quota  reducing  the  amoimt  of  fish  killed 
by  commercial  fishers.  Projected  discard 
levels  for  1998  are  1.76  million  lb  (0.80 
million  kg)  in  the  commercial  and 
recreational  fisheries.  In  addition,  states 
woidd  be  required  to  implement 
programs  to  collect  additional  data  on 
discards  in  the  commercial  fishery.  Tlie 
Commission  voted  to  make  these  two 
requirements  mandatory  compliance 
measures  for  the  states.  As  such,  the 
states  are  required  to  submit  plans  to 
meet  these  requirements  so  that  the 
plans  are  approved  before  the  beginiiiiig 
of  the  1998  commercial  fishery. 

In  addition,  the  Coimcil  anticipates 
that  Amendment  10  will  be  approved, 
the  measure  requiring  the  minimum 
mesh  size  throughout  the  net  will  be 
implemented  mid-year  and  reductions 
in  F  on  sublegal  fish  will  resiUt  Tbe 
Council  also  intends  to  advocate  for  a 
recreational  hook  specification  that  will 
reduce  recreational  discard  and  discard 
mortality.  Among  other  commmts 
concerning  discuds.  SAW-25 
recommended  that  there  should  be 
additional  measures  to  reduce  discard 
mortality.  The  measures  noted  above  are 
efforts  to  address  these  comments. 
These  measures  also  will  improve  the 
probability  of  attaining  Fmui- 

NMFS  does  not  rely  strongly  on  the 
Council's  feeling  that  recruitment  for 
1996  is  underestimated.  Raising  this  as 
a  foctor  in  supporting  the  TAL  does  not 
comply  with  NMFS  policy,  which  is  to 
be  cautious  in  the  &ce  of  uncertainty. 
The  Council  explains  its  rationale  in  its 
EA.  However,  there  is  litUe  information 
at  this  time  to  confirm  that  recruitment 
for  1996  is  underestimated.  At  the 
September  1997  Council  meeting,  some 
state  representatives  indicated 
preliminary  results  from  young-of-the- 
year  surveys  might  indicate  better  than 
average  recruitment  The  vumys.  for 
the  most  f>art,  were  still  underway. 
Consequently,  the  results  are 
inconclusive.  The  commercial  quotas  by 
state  for  1998  are  presented  in  Table  1. 


ME 

NH 

MA 

R1  .. 

CT. 

NY. 

NJ  . 

DE. 

MO 

VA. 

NC 
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Table  1.— 1998  State  Commercial  Quotas  (Proposed) 


Total 


•Any  dHlerences  expressed  in  the  conversion  o»  pounds  to  kilograms  are  due  to  roundwig. 


Shwe 
(percent) 


0.047S6 
0.00046 
6.82046 

15.68296 
2.25708 
7.64609 

16.72499 
0.01779 
2.03910 

21.31676 

27.44564 


1998  quota 
(percent) 


5,284 
51 

757.841 
1.742,583 

250,791 

849,680 

1,858,363 

1,977 

226.570 
2,368,569 
3,049,569 


11.111J298 


1998  quota 
(Kg)* 


2,397 
23 

343,751 

790,422 

113,757 

385.408 

842.939 

897 

102,770 

1.074,365 

1,383,270 


5,039,999 


Scop 

The  taiget  exploitation  rate  for  scup  in 
1998  is  47  percent,  the  rate  associated 
wiUi  F  =  0.72.  The  FMP  establishes  a 
total  allowable  catch  (TAC)  that  is 
allocated  to  commercial  (78  percent) 
and  recreational  (22  percent)  sectors. 
Discard  estimates  are  deducted  from 
both  TACs  to  establish  TAL  for  both 
sectors. 

Scup  was  most  recenUy  assessed  in 
SAW-25  (1997).  The  assessment 
indicates  that  F  has  been  above  1.0  for 
the  period  1984-96.  SAW-25  examined 
1996  total  catch  and  estimated  that  a  34- 
percent  reduction  fit)m  that  exploitation 
level  would  result  in  a  TAC  of  7.275 
million  lb  (3.30  million  kg),  which 
would  likely  reduce  F  below  1.0.  The 
staff  recommended  establishing  the  TAC 
at  that  level.  The  Monitoring  Committee 
recommended  that  the  Council  should 
set  the  TAC  no  higher  than  that  level 
and  should  also  consider  a  further 
reduction. 

The  Council  and  Board  adopted  the 
recommendation  for  a  TAC  of  7.275 


million  lb  (3.30  million  kg).  The 
resulting  commercial  TAC  is  5.675 
million  lb  (2.57  million  kg).  Both  groops 
debated  two  ways  to  calculate  the 
commercial  discard  estimate: 
Emplojring  the  same  discard  estimate 
used  in  the  1997  specifications  (1.103 
million  lb;  0.50  million  kg),  or  using  an 
amount  based  on  the  ratio  of  1996 
estimated  landings  to  discards  (2.048 
million  lb;  0.93  million  kg).  In  making 
its  recommendations  last  year,  the 
Council  and  Board  reviewed  discard  ~ 
estimates  based  on  fishery  data  and 
reduced  those  estimates  to  reflect 
anticipated  reductions  in  discards 
associated  with  the  implementation  of 
the  minimum  mesh  and  minimniri  fish 
restrictions  under  emergency  regulation 
in  March  27,  1996  (61  FR  13452). 

The  Council  and  Boaifl  decided  to 
also  use  the  1997  discard  estimate  for 
the  1998  specifications.  They  chose  not 
to  use  the  estimate  based  on  1996  data 
because  it  reflects  discards  that  occurred 
in  the  first  quarter  of  the  year,  prior  to 
the  emergency  measures.  The  deduction 
of  the  resulting  discard  allowance  of 


1.103  millfon  lb  (0.50  million  kg)  bom 
the  commercial  TAC  of  5.675  million  lb 
(2.57  million  kg)  results  in  a  1996 
I»oposed  commotdal  quota  of  4.572 
million  lb  (2.07  million  kg).  This  quota 
represents  a  24-percent  reduction  from 
the  1997  commercial  quota  of  6.0 
million  lb  (2.72  million  kg). 

The  Council  and  Board  adopted  a 
20,000-lb  (9,072-kg)  trip  limit  in  die 
Winter  I  period,  which  is  to  decrease  to 
l.tWO  lb  (454  kg)  when  85  percent  of  the 
Winter  I  quota  is  harvested,  and  an 
8,0do-lb  (3.629-kg)  trip  limit  throughout 
the  Winter  II  period.  They  retained  the 
4.5-inch  (2.0-cm)  codend.  the  threshold 
limits  to  triggw  the  minimum  mesh  size, 
and  the  minimum  fish  size.  They  also 
maintained  for  1998  the  same  ratio  of 
recreational  landings  to  discards  as  in 
1997.  The  resulting  recreational  harvest 
limit  is  1.553  million  lb  (0.70  million 
kg)  —»  TAC  of  1.6  million  lb  (0.73 
million  kg)  minus  a  discard  estimate  of 
-0.048  million  lb  (0.02  millio^  kg).  The 
quota  allocated  to  the  periods  is  shown 
in  Table  2. 


Table  2.— Period  Allocations  of  Commercial  Scup  Quota 


Pefiod 


Winter  I  .. 
Summer  . 
Winter  11  . 

Total 


Peroerit 


45.11 
38.95 
15.94 


100.00 


^Totai  Aflowabte  Catch,  in  poimds. 
2  Discard  estimates,  in  pounds. 
^Kilograms  are  as  converted  from  pounds. 


TAC^ 


2,559,992 

2,210,413 
904,595 


5,675,000 


2Di3cards2 


497,563 
429,619 
175.818 


1.103.000 


Quota  AMocalion 


(LB) 


2,062,429 

1,780,794 

728.777 


4.572,000 


(KQ)  = 


935,502 
807,755 
330,568 


2.073.824 


The  1998  commercial  quota  for  the  kg)  apportioned  among  the  states 

summer  period  (1 .780.794  lb;  807.755         acconUng  to  the  percentage  shares 


specified  in  §648.1 20(dK3)  is  presented 
in  Table  3. 
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Table  3.— Summer  Pewoo  (May-October)  Commercial  Scup  Quota  Shares 


state 


Stare 

(pefcont) 


1998  AlocaHon 


(LB) 


(KG)' 


Connadicul  ._ 
New  Yortc 

Delaware  „ 

Mwytand 

Vaginia » 

mnn  uwwiinB 

Total 


0.13042 

0.00004 

15.49117 

17.06295 
3.14307 
0.00000 
0.01286 
0.17767 
0.02686 


2,322 

1 

275.866 

1.078.554 

60.526 

303,676 

66,972 

0 

229 

3.167 

479 


100.00000 


1,780.794 


1.053 

0 

125.131 

489.224 

27.464 

137.746 

25.366 

0 

104 

1.437 

217 


807.756 


'  Ktograms  ace  as  converted  from  pourvte  and  do  not  add  to  the  converted  total  due  to  roundmg. 


Black  Sea  Baaa 

The  FMP  specifies  a  target 
e]q>loitation  rata  of  48  percent  for  1998. 
equivalent  to  F  =  0.73.  This  target  is  to 
be  attained  through  specification  of  a 
TAL  level  that  is  allocated  to  the 
commercial  (49  percent)  and 
recreational  (51  percent)  sectors;  1998  is 
the  first  3rear  that  a  TAL  has  been 
specified.  The  commercial  quota  is 
specified  on  a  coastwide  basis  by 
quarter. 

Black  sea  bass  was  also  assessed  at 
SAW-25.  which  estimated  that  F  has 
generally  exceeded  1.0  for  the  period 
1984-96.  SAW-25  examined  1996  total 
catch  and  estimated  that  a  33-percent 
reduction  in  landings  from  the  1996 
level  (9  million  lb;  4.08  million  kg) 
would  be  necessary  to  reduce  F  below 
1.0.  The  staff  recommended  adopting 
the  TAL  associated  with  the  33-percent 


reduction,  8.173  million  lb  (2.80  million 
kg),  for  1998.  The  Monitoring 
Committee  recommended  that  the  TAL 
should  be  no  higher  than  the  staff 
recommendation,  but  that  the  (Council 
should  consider  a  lower  TAL  because  it 
would  be  more  likely  to  achieve  the 
target  exploitation  rate. 

The  Council  and  Commission  adopted 
the  recommendation  for  a  TAL  of  6.173 
million  lb  (2.60  million  kg)  for  1998. 
This  TAL  results  in  a  commercial  quota 
of  3.025  million  lb  (1.37  million  kg)  and 
a  recreational  harvest  limit  of  3.148 
million  lb  (1.43  million  kg).  The 
follovring  trip  limits  were  recommended 
for  all  commercial  gear  types:  11.000  lb 
(4.990  kg)  in  Quarter  1  (Ql).  7.000  lb 
(3.175  kg)  in  Q2.  3.000  lb  (1.361  kg)  in 
Q3.  and  4.000  lb  (1.814  kg)  in  C^.  The 
Counrdl  and  Board  also  recommended 
an  increase  in  the  minimum  fish  size  to 
10  inches  (25.4  cm),  consistent  with 


measures  being  implemented  by  the 
Commission  and  proposed  by  the  South 
Atlantic  Fishery  Management  (Council. 
Additionally,  the  Council  proposes  to 
increase  the  possession  limit  threshold 
that  would  trigger  minimum  mesh  size 
requirements  from  100  lb  (45.4  kg)  to 
1,000  lb  (453.6  kg). 

The  (Council  submission  demonstrates 
that  these  pro{>osed  measures  are  likely 
to  attain  the  FMP  target.  Although  the 
stock  size  is  imcertain  and  a  1998  stock 
size  was  not  projected,  exploratory 
results  indicate  that  stock  size  is  stable 
or  has  increased  in  recent  yean.  If  that 
is  the  case,  a  33-percent  reduction  in 
landings  from  the  1996  level  should 
achieve  the  target  exploitation  rate.  The 
TAL  will  control  mortality  on  fully 
recruited,  older  fish.  The  mininniin  size 
and  gear  regulations  will  reduce  discard 
and  escape  mortality  of  underaized 
black  sea  bass. 


Table  4.- 

-1998  Black  Sea  Bass  Proposed  Quarterly  Coastwide  Quotas  and  Quarterly  Trip  Limits 

Quarter 

Percent  (%) 

Pounds 

(hg)' 

Tripliniils 

(fcs) 

(kg) 

1  (Ji  Mm) 

38^ 
29.26 
12.33 
19.77 

2.386.247 

1.806,??0 

761.131 

1.220.402 

1.061.930 
819.288 
345J243 
563.566 

11.000 
7.000 
3.000 
4.000 

4.990 

2  (Apr-May) 

3(Ju»-Sep)        .„ 
4(Oct-Oec) 



3.175 
1.361 
1.814 

'  Ntograma  are  as  converted  from  pounds  and  do  not  add  to  tta  converted  total  due  to  rourxUng. 


NMFS  requests  public  comments  on 
all  of  the  proposed  specification 
measures.  NMFS  also  requests,  in 
particular,  comments  concerning  the 
utility  of  the  proposed  black  sea  bass 
trip  limits.  The  (Jouncil  and  Board 
examined  data  that  demonstrated  that 
the  recommended  trip  limits  impact 
only  5  percent  of  the  trips  in  this 
fishery.  NMFS  questions  whethw  the 
effectiveness  of  these  trip  limits  jiistifies 
the  expenses  of  enforcement 


Qaaaification 

This  action  is  authorized  by  50  CFR 
part  648  and  complies  with  the  National 
Environmental  Policy  Act 

These  proposed  specifications  have 
been  determined  to  be  not  significant  for 
purposes  of  E.0. 12886. 

The  Assistant  C^neral  (Jounsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 


Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  explained  below,  this  certification  is 
based  on  an  assessment  of  this  action 
under  NMFS'  long-standing  Regulatory 
Flexibility  Act  guidelines.  However, 
while  not  required  to  do  so,  given  that 
underatanding  the  economic  impact  of 
this  rule  is  important,  NMFS  prepared 
an  IRFA  that  describes  the  impact  this 
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proposed  rule,  if  adopted,  would  have 
on  small  entities. 

According  to  unpublished  NMFS 
weighout  data  (Maine  to  Virginia.  CT 
not  included)  715  conunercial  vessels 
landed  simmier  flounder.  548  landed 
scup.  and  665  landed  black  sea  bass  in 
1996.  In  ([Connecticut,  in  1996,  65 
conunercial  vessels  landed  summer 
flounder.  81  landed  scup.  and  52  landed 
black  sea  bass  (Mark  Alexander  pas. 
comm.).  NMFS  permit  files  indicate 
that,  as  of  October  01.  1997,  there  were 
519.  380.  and  243  party/charter  firms 
holding  current  summer  flounder,  scup. 
and  black  sea  bass  recreational  permits, 
respectively.  Most  firms  are  likely  to 
hold  permits  for  more  than  one  of  these 
species,  and  a  more  accurate  estimate  of 
the  total  number  of  commercial  vessels 
impacted  is  1,022.  the  niunber  of  vessels 
that  landed  one  or  more  of  these  species 
in  1996.  All  these  vessels  readily  fiill 
within  the  definition  of  small  business, 
so  according  to  guidelines  on  regulatory 
analysis  of  fishery  management  actions, 
a  substantial  number  of  small  entities 
are  affected  to  some  extent  by  this 
action.  Of  these  1.022  vessels,  140 
(13%)  would  be  estimated  to  have  a 
greater  than  a  5  percent  revenue  loss. 

NMFS  Regulatory  Flexibility  Act    • 
guidelines  establish  20  percent  of  small 
entities  being  impacted  in  a  significant 
manner  by  a  particular  regulatory  action 
as  constitiitii^  a  substantial  niunber  of 
small  entities.  This  action  does  not  meet 
that  threshold. 

These  three  fisheries  have  been  under 
management  for  several  yeera,  and 
while  existing  requirements  are 
modified  by  this  action,  there  are  no 
new  compliance  requirements. 
Th«efore.  the  action  does  not  result  in 
an  increase  in  compliance  costs  of  >  10 
percent  for  20  percent  or  more  of  the 
participants.  Since  the  most  severe 
cumulative  impact  projected  for  this 
action  is  a  30-35  percent  reduction  in 
revmue  for  7  vesaris  (<1  pocent  of 
participants),  the  action  woidd  not 
result  in  2  percent  of  the  entities  ceasing 
operations. 

The  IRFA  indicates  that,  while  small 
entities  may  be  impacted  by  this  action 


in  a  significant  manner,  the  proposed 
regulatory  action  will  not  result  in 
significant  economic  impacts  upon  a 
substantial  number  of  such  entities. 
However,  we  recognize  that  the  number 
of  small  entities  t^t  would  be 
significantiy  impacted  is  a  large,  though 
not  substantial,  number.  This  fact  led 
the  agency  to  prepare  an  IRFA  though 
none  was  required. 

These  measures  are  proposed  in  order 
to  attain  the  rebuilding  objectives 
specified  in  the  FMP  for  sxunmer 
flounder,  scup  and  black  sea  bass.  The 
negative  economic  impacts  upon  small 
entities  in  the  immediate  future  will  be 
offset  by  the  future  increases  in  harvest 
and  associated  revenues  anticipated 
from  eliminating  overfishing  and 
rebuilding  a  healthy  stock. 

The  Council  considraed  several 
alternatives  to  each  of  these  proposed 
measures.  These  alternatives  to  the 
proposed  rule  were  ultimately  rejected 
by  the  (Zoimcil  since  those  measiues 
which  significantiy  miminized 
economic  impact  on  small  entities  did 
not  accomplish  the  rebuilding  objectives 
of  the  FMP  for  each  species,  and  those 
that  did  accomplish  those  objectives  did 
not  minimize  impacts  on  small  entities. 
The  Council  adopted  the  measures 
proposed  here  as  those  measures  which 
achieved  a  balance  for  both.  A  copy  of 
this  analysis  is  available  from  NKffS 
(see  ADDRESSER. 

Uat  of  Sabfads  in  50  Cn  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dstad:  October  16. 1997. 
David  L. 


Deputy  AauMtant  AdministtatorfoeFiahmn. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  646  is  proposed 
to  be  amended  as  follows: 

PART  64e-R8HERiE8  OF  THE 
NORTHEASTERN  UMTED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Aalhoriljr:  16U.S.C  wnetseq.  . 


2.  In  §648.14.  paragraph  (uND  is 
revised  to  read  as  follows: 

|Mt.i4   ProMbMona. 


(u)  •  *  • 

(1)  Possess  1.000  lb  (453.6  kg)  or  more 
of  black  sea  bass,  unless  the  vessel 
meets  the  minimtim  mesh  reqiiiranent 
specified  in  $646. 144(a). 

•        •        •        •        • 

3.  In  §648.143.  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 


f  648.149 

(a)  The  minimum  size  for  black  sea 
bass  is  10  inches  (25.4  cm)  total  length 
for  all  vessels  issued  a  moratorium 
permit  under  §  646.4(a)(7)  which  fish  for 
or  retain  black  sea  bass  in  or  from  U.S. 
watos  of  the  western  Atlantic  Ocean 
from  35*15.3'  N.  lat.  the  latitiide  of 
C^pe  Hatteras  Light.  North  (Carolina, 
northward  to  the  U.S.-Canada  bordo-. 


4.  In  $648,144.  pan«npfa  (aKlXD  is 
revised  to  read  as  follows: 

16481144   OaerraeMdlena. 

(D*  *  *(i)  Otter  trawlers  vrhoae 
ownen  are  issued  a  black  sea  bass 
moratorium  permit  and  that  land  or 
possess  1,000  lb  or  more  (453.6  kg  or 
more)  of  black  sea  bass  per  trip,  must 
fish  with  nets  that  have  a  minimiim 
mesh  size  of  4.0-inches  (10^-cm) 
diamond  or  3.5-inches  (8.9-cm)  square 
(inside  measure)  mesh  applied 
throughout  the  codend  for  at  least  75 
continuous  meshes  forward  of  the  . 
terminus  of  the  net.  or.  for  codends  with 
less  than  75  meshes,  the  minimiun- 
mesh-size  codend  must  be  a  minimum 
of  one-third  of  the  net,  measured  from 
the  terminus  of  the  codend  to  the  center 
of  the  head  rope,  excluding  any  turtle 
excluder  device  extension. 


[FR  Doc  97-27821  Filed  10-16-97;  1:12  ina) 
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DEPARTMENT  OF  AGRICULTURE 

ForMtSarvica 

Conunonailty  of  the  Chemiatriee 
bivolvwl  in  Moisture,  Biological, 
UNraviolal.  and  Thanmal  Oagradadona 
of  Wood;  Notice  of  Intent  To  Enter  Into 
Cooperative  Reaearch  and 


Progf  eau  DMcription — Porpoae 

The  USDA,  Forest  Service,  Forest 
Products  Laboratory  (FPL)  is  seeking 
industrial  partners  to  enter  into 
Cooperative  Research  and  Development 
Agreements  (CRADAs)  dedicated  to 
understanding  the  commonality  of  the 
chemistries  involved  in  moisture, 
biological,  ultraviolet,  and  thermal 
degradations  of  wood,  and  developing 
basic  approaches  to  protecting  wood 
from  degradation  without  loss  of  other 
basic  properties,  under  the  authority  of 
the  Feideral  Technology  Transfer  Act  of 
1986  (15  U.S.C.  3710a). 

An  industrial  partner  may  be  a 
Federal  Agency,  university,  private 
business,  nonprofit  oiganization, 
research  or  engineering  entity,  or 
combination  of  the  above. 

A  summary  of  the  current  status  of 
preventing  wood  degradation  is  as 
follows: 

(a)  Wood  is  a  three-dimensional, 
polymeric  composite  made  up  primarily 
of  cellulose,  hemicelluloses,  and  lignin. 
These  polymers,  along  with  extractives 
and  inorganics,  and  the  matrix  they  are 
in,  make  up  the  cell  wall  and  are 
responsible  for  the  characteristics, 
properties  and  performance  of  wood. 

When  considering  wood  as  a  long 
term  engineering  material  it  must  be 
remembered  that  wood  is  a  hygroscopic 
resource  that  was  designed  to  perform, 
in  nature,  in  a  wet  environment  and  that 
nature  is  programmed  to  recycle  wood 
in  a  timely  way  through  biological, 
thermal,  aqueous,  photochemical, 
chemical,  and  mechanical  degradations. 


There  are  four  basic  chemical 
reactions  involved  in  all  the  degradation 
reactions  of  wood:  oxidation, 
hydrolysis,  reduction,  and  dehydration. 
Because  of  the  similarities  in 
degradation  chemistry,  all  these 
degradation  reactions  will  be  studied 
together. 

Cell  wall  polymers  and  responsible 
for  the  properties  of  wood.  Wood 
changes  dimension  with  changing 
moisture  content  because  the  cell  wall 
polymers  contain  hydroxyl  and  other 
oxygen-containing  groups  that  attract 
moisture  through  hydrogen  bonding. 
The  hemicelluloses  are  mainly 
responsible  for  moisture  sorption,  but 
the  accessible  cellulose,  noncrystalline 
cellulose,  lignin.  and  surfece  of 
crystalline  cellulose  also  play  minor 
parts  to  major  roles.  Moisture  swells  the 
cell  wall  and  the  wood  expands  until 
the  cell  wall  is  saturated  with  water 
(fiber  saturation  point  (FSP)).  Beyond 
this  satiuBtion  point,  moisture  exists  as 
free  water  in  the  void  structure  and  does 
not  contribute  to  further  expansion.  The 
process  is  reversible  and  the  wood 
shrinks  as  it  loses  moisttire  below  the 
FSP. 

Wood  exposed  to  moistiue  frequently 
is  not  at  equilibriimi  and  has  wet  areas 
and  drier  areas.  This  exacerbates  the 
moisture  problem  resulting  in 
differential  swelling  followred  by 
cracking  and/or  compression  set  Over 
the  long  term,  wood  undergoes  cyclic 
swelling  and  shrinking  as  moistiue 
levels  change  resulting  in  more  severe 
moisture  effects  than  tixose  encountered 
under  steady  moisture  conditions. 

Wood  is  degraded  biologically 
because  oiyinisms  recognize  the 
carbohydrate  polymers  (mainly  the 
hemicelluloses)  in  the  cell  wall  and 
have  both  specific  and  non-specific 
chemical  and  specific  enzyme  systems 
capable  of  hydrolyzing  these  polymers 
into  digestible  units.  Biodegradation  of 
both  the  matrix  and  the  high  molecular 
weight  cellulose  weakens  the  fiber  cell 
wall.  Strength  is  lost  as  the  matrix  and 
cellulose  polymer  undergo  degradation 
through  oxidation,  hydrolysis,  and 
dehydration  reactions.  As  degradation 
continues,  removal  of  cell  wall  content 
results  in  weight  loss. 

Wood  exposed  outdoors  undergoes 
photochemical  degradation  caused  by 
ultraviolet  radiation.  This  degradation 
takes  place  primarily  in  the  lignin 
component,  which  is  responsible  for  the 


characteristic  color  changes.  The  surface 
becomes  richer  in  cellulose  content  as 
the  lignin  degrades.  In  comparison  to 
lignin,  cellulose  is  much  less 
susceptible  to  ultraviolet  radiation 
degradation.  AfEer  the  lignin  has  been 
degraded,  the  poorly  bonded 
carbohydrate-rich  fibers  erode  easily 
from  the  surface,  which  exposes  new 
lignin  to  further  degradative  reactions. 
In  time,  the  "weathering"  process 
causes  the  suriace  of  the  composite  to 
become  rough  and  can  account  for  a 
significant  loss  in  surface  fibers. 

Wood  burns  because  the  cell  wall 
polymers  undergo  pyrolysis  reactions 
with  increasing  temperature  to  give  off 
volatile,  flammable  gasses.  The 
hemicelluloses  and  cellulose  polymers 
are  degraded  by  heat  much  before  the 
lignin.  The  lignin  and  carbohydrate 
components  contribute  to  char 
formation,  and  the  charred  layer  helps 
insulate  the  composite  bova  further 
thermal  degradation. 

The  idea  of  protecting  wood  in 
adverse  environments  dates  back  to 
early  human  history.  Perhaps  the 
earliest  reference  is  in  the  Old 
Testament  (Genesis  6:14)  when  God 
instructed  Noah  to  build  an  ark  of 
gopher  wood  (a  naturally  durable  and 
hard  wood)  and  cover  it  inside  and 
outside  with  pitch  (for  both  water 
repellency  and  decay  protection). 

Ancient  civilization  in  Burma,  China, 
Greece,  and  Italy  used  various  animal, 
vegetable  and  mineral  oils,  tars,  pitches 
or  charring  to  preserve  wood.  Sometime 
during  the  second  half  of  the  eighteenth 
century,  the  science  of  wood 
preservation  started  with  a  search  for 
toxic  chemicals  that  could  be  used  to 
treat  wood  to  stop  decay.  The  time  line 
might  include:  Merciuic  chloride  fint 
used  in  1705,  patented  in  1832;  copper 
sulfate  first  introduced  in  1767, 
patented  in  1839;  zinc  chloride  first 
used  in  1815;  creosote  first  used  in 
1836;  copper,  chromium  and  arsenic 
salts  introduced  in  the  eariy  1900*8;  and 
pentachlorophenol  first  introduced  in 
the  1930's.  All  of  these  treatments  were 
based  on  broad  spectra  toxicity  with 
little  concern  for  environmental 
implications. 

The  earliest  references  to  treating 
wood  for  fire  retardancy  dates  back  to 
the  first  century  AD  when  the  Romans 
used  alum  and  vinegar  to  protect  boats 
■gunst  fire.  The  science  of  fire 
retardancy  started  in  the  fint  half  of  the 


nineteenth  century.  In  1820  Gay-Lussac 
used  ammonium  phosphates  and  borax 
as  fire  retardants.  Most  of  the  inorganic 
fire  retardants  used  today  were 
developed  between  1800  and  1870. 

Protecting  wood  from  moisture 
damage  also  dates  back  into  antiqiuty. 
Waxes,  oils,  resins,  paints,  and  coatings 
have  been  used  to  help  exclude 
moisture  since  shortly  after  wood  was 
first  used  by  humans. 

Protecting  wood  from  damage  caused 
by  weathering  also  dates  from  the  eariy 
use  of  wood.  Stains  and  coatings  have 
been  used  to  cover  wood  from  the 
d^radation  caused  both  by  water  and 
ultraviolet  radiation. 

The  process  of  protecting  wood  from 
one  type  of  degradation  can  cause 
another  type  of  degradation  to  take 
place.  For  example,  in  fire  retardant 
formulations  involving  free  phosphoric 
add,  treated  wood  has  been  shown  to 
lose  strength.  While  the  wood  is  very 
effectively  treated  for  fire  retardancy, 
service  life  is  shortened  by  the  loss  in 
strength.  Similarly,  wood  decking 
treated  with  chromated-copper-arsenate 
(CCA),  while  having  excellent  anti- 
fungal properties,  is  being  replaced  after 
a  flaw  3rean  due  to  cracking  and  splitting 
caused  by  moisture  damage. 

Since  there  are  only  four  basic 
chemistries  involved  in  the  degradation 
mechanisms  of  wood  (hydrol]r8is, 
oxidation,  dehydration,  and  reduction), 
there  are  many  similarities  in  the 
degradation  pathways  regardless  of  the 
source  of  the  degradation.  Throu^  a 
better  imdeistanding  of  these  coomion 
degradation  chemistries,  it  should  be 
possible  to  protect  wood  in  a  more 
holistic  way.  That  is,  controlling  one 
degradation  chemistry  can  lead  to  the 
protection  of  another  degradation 
mechanism.  This  leads  to  the  idea  of 
combined  treatments  to  control  several. 
dMsadation  pathMrays. 

The  Forest  Products  Laboratory  is 
requesting  support  fax  this  project  The 
support  is  in  the  form  of  funding  in  the 
amount  of  $15,000.00  per  year  for  the 
two-year  proposed  duration  of  the 
study. 

An  informational  and  organizational 
meeting  of  the  Consortium  will  be  held 
beginning  November  18, 1997, 1:00  P.M. 
and  ending  November  19, 1997,  at  12.-00 
Noon,  at  the  USDA,  Forest  Service, 
Forest  Products  Laboratory,  One  Gifibrd 
Pinchot  Drive,  Madison,  Wisconsin 
53705-2308. 

Technical  questions  may  be  directed 
to  Roger  M.  Rowell  at  the  above  address, 
by  fax  at  (608)  231-9262,  or  by  phone 
at  (608)  231-9416. 

Questions  of  a  business  or  legal  nature 
may  be  directed  to  John  G.  Bachhuber 
at  die  above  address,  by  £bx  at  (608) 
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231-9585,  or  by  phone  at  (608)  231- 
9282. 

A  copy  of  the  proposed  Cooperative 
Research  and  Development  Agreement 
to  be  executed  by  consortium  members 
may  be  obtained  by  writing  ]oanne  M. 
Bosch  at  the  above  address,  by  faxing 
her  at  (608)  231-9585,  or  by  phoning 
her  at  (606)  231-9205. 

Dene  at  Madison,  WI,  on  October  10, 1997. 
ThoBas  E.  Hamiiton, 
Director. 

(FR  Ooc.  97-27S49  Filed  10-17-97;  8:45  am] 
aajjNG  cooe  S4i«-ii-m 


COMMODITY  FUTURES  TRAOiNQ 


SunaMna  Act  Meeting 

"FEDERAL  REOOTER"  OTATMNOF 
PREVIOUS  ANNOUNCamr:  62  FR  52325. 

PREVIOUSLY  ANNOUNCED  TME  AND  DATE  OF 
MOTMO:  10  ajn.,  Thursday,  October  23. 
1997. 


t  M  TME  DATE:  The  Commodity 
Futures  Trading  Commission  has 
cancelled  the  meeting  to  discuss 
program  objectives. 

CONTACT  PERSON  RM  MORE  MFORMATKM: 
Jean  A.  Webb.  418-5100. 
JeaaA.Wahb, 

Seavtaiy  of  the  Coounitsfan. 
(FR  Doc  97-27802  Filed  10-16-97;  1:43  pm] 
lOOOCSHweMi 


COMMODTTY  FUTURES  TRADING 


Sunshine  Act  MaaUng 

AOSiCV  HOUMn  THE  MSTMQ: 
Commodity  Futures  Trading 
Commission. 


AND  DATE:  11:00  a.m..  Friday. 
November  28, 1007. 

PLACE:  1155  21st  St  N.W.,  Washington. 
D.C.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSDERED:  Surveillance 
Matters. 

CONTACT  PBtSON  RM  MORE  fVORMATION: 
Jean  A.  Webb.  202-418-5100. 

JeaBA.Walib. 

Secntaiy  of  the  Conunission. 

[FR  Doc  97-27803  Filed  10-lfr-e7;  1:13  pm] 

■LLMQ  COM  SHI-ei-H 


COMMODITY  FUTURES  TRADING 
Sunshine  Act  Meeting 

AGENCY  HOUXNQ  THE  MEETSIQ: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  11  a.m.,  Friday. 

November  21, 1997. 

PLACE:  1155  21st  St  NW.,  Washington. 

DC,  9th  Floor  Conference  Room. 

STATUS:  Qoaed. 

MATTBIS  TO  BE  OONSOERB):  Surveillance 
Mattras. 

CONTACT  PERSON  RM  MORE  MRMMATKM: 

Jean  A.  Wri)b,  202-418-5100. 

)eanA.Wihb. 

S»entary  of  the  Conunission. 

(FR  Doc.  97-27804  Fil«i  10-16-97;  1:31  ihb| 


COMMODITY  FUTURES  TRAOMQ 
COMMISSION 

Sunshine  Act  Meeting 

AOENCT  HOUMIQ  THE  MKTSn: 
Commodity  Futures  Trading 
Commission. 

TME  AND  DATE:  1 1:00  ajn.,  Friday. 
November  14, 1997. 
PLACE:  1155  21st  St  N.W..  Washington. 
D.C  9th  Floor  Conference  Room. 
STATUS:  Qosed. 

MATTERS  TO  BE  CONSIDERQ):  Surveillance 
Matten. 

CONTACT  PBtSON  RM  MORE  MRMMATKM: 
Jean  A.  Webb,  202-418-5100. 
)a«BA.Wakb. 
Secretaiy  of  the  Commission. 
(FR  Doc  97-27805  Filed  10-16-47;  1:45  pm) 
COBK  aM1-*Mi 


COMMODITY  FUTURES  TRADING 


Sunshine  Act  MaatIng    - 

AOBICY  HOLDStO  THE  MEETMQ: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  11:00  ajn..  Friday. 

November  7, 1997. 

PLACE:  1155  21st  St  N.W..  Washington. 

D.C.  9th  Floor  Confarence  Room. 

STATUS:  Qosed. 

MATTBIS  TO  BE  CONSDERB):  Surveillance 
Matten. 

CONTACT  PBISON  RM  MORE  SVORMATKM: 
Jean  A.  Webb,  202-418-5100. 
;aaBA.W«bh, 

Secretary  of  the  Commissioa. 

(FR  Doc  97-27806  Filed  10-16-97;  1 J8  pm) 
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COMMODITY  FUTURES  TRAD4NQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOUXNQ  THE  MEETMQ: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  2  p.m..  Monday, 

November  24, 1997. 

PLACE:  1155  21st  St.,  NW..  Washington, 

DC  9th  Fl.  Conference  Room. 

8TATII8<  Closed. 

MATTERS  TO  BE  C0N8I0ERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  mfORMATKM: 

Jean  A.  Webb,  202-416-5100. 

|8uA.Wahb, 

Secretary  of  the  Commission. 

[FRDoc.  97-27807  Filed  10-16-47;  1:18  pm| 

■LUNO  COOC  OSI-OI-M 


COMMODITY  FUTURES  TRADING 
Sunshine  Act  Meeting  '^' 

AGENCY  HOUMNQ  THE  MEETMQ: 

Conmiodity  Fut\ires  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday. 

November  17. 1997. 

PLACE:  1155  21st  St..  N.W..  Washington. 

D.C.  9th  Fl.  Conference  Room. 

STATtn:  Qoaed. 

MATTERS  TO  flE  OONStOCRED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Jean  A.  Webb,  202-416-5100. 

)MnA.Wabb. 

Secretary  of  the  Commission. 

(FR  Doc.  97-27808  Filed  10-16-97;  1:22  pm| 

Mjunq  oooc  smi-oi-m 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOtNQ  THE  MEmNG: 

Commodity  Futiues  Trading 

Commission.  . 

TME  AND  DATE:  2:00  p.m.,  Monday, 

November  3,  1997. 

PLACE:  1155  21st  St.  N.W.,  Washington, 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  MF0RMAT10N: 

Jean  A.  Webb,  202-418-5100. 

lMBA.W«kb. 

Secretary  of  the  Commission. 

IFR  Doc.  97-27809  Filed  10-16-97;  1:37  pm| 

■UJNQ  COOC  OBI-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETMQ: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday. 

November  10, 1997. 

PLACE:  1155  21st  St..  N.W..  Washington. 

D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSOERH): 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Jean  A.  Webb.  202-418-5100. 

|MBA.W«bb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-27810  Filed  10-16-97;  12<^2 

pml 

MUJNQ  COOC  6361-ai-W 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Proposed  Collection;  Comment 


AQBICY:  Defense  Advanced  Research 
Projects  Agency. 
action:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Defense 
Advanced  Research  Projects  Agency 
(DARPA)  announces  the  proposed 
review  of  the  Technology  Reinvestment 
Project  (TRP)  and  seeks  public  comment 
on  the  information  collection  and 
provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use  ' 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  December  19, 
1997. 


Written  comment  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to: 
Mr.  John  D.  Jennings.  DARPA/JDUPO, 
3803  N.  Fairfax  Dr.,  Arlington,  VA 
22203. 


FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to  ^^ 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
Mr.  John  D.  Jennings  (DARPA/JDUPO) 
at  703-526-1930. 

Title;  Associated  Forms;  and  OMB 
Number:  TRP  Review  Project,  No  form 
number. 

Needs  and  Uses:  The  TRP  is  no  longer 
receiving  Federal  funding,  but  new 
initiatives  have  begun  to  broaden  and 
normalize  the  application  of  dual-use 
technologies  and  products.  As  part  of  its 
support  of  these  initiatives,  DA!rPA  is 
sponsoring  this  review  project  to 
quantitatively  express  the  status  and 
performance  of  the  TRP  projects  and  to 
document  lessons  learned.  This  review 
will  also  provide  an  opportunity  to 
present  TRP  products  and  technologies 
to  the  Services  for  adoption.  The 
information  collected  will  be  used  by 
DARPA's  Joint  Dual  Use  Program  Office 
(JDUPO)  and  the  Office  of  the  Secretary 
of  Defense  (OSD)  to  define  and 
document  the  status  of  each  TRP  project 
and  to  derive  performance  metrics 
suitable  for  the  Government 
Performance  Results  Act  (CPRA). 

TRP  project  successes  and  failures 
and  lessons  learned  from  the  TRP  will 
be  compiled  bom  the  information 
gathered  as  well  as  materials  for 
education  and  training.  Because  the  TRP 
projects  are  nearing  completion,  this 
data  must  be  collected  now  or  it  will 
become  nearly  impossible  to  track 
down.  If  that  happens,  the  opportimity 
will  be  lost  to  assess  the  benefits  of  the 
TRP  and  to  leam  lessons  that  will  help 
to  expand  dual-use  and  embed  it  into 
the  Ntilitary  Services.  It  is  also  a  last 
chance  to  develop  quantitative 
assessment  data  for  GPRA. 

Affected  Public:  Business  or  other  for 
profit;  not-for-profit. 

Annual  Burden  Hours:  280. 

Number  of  Respondents:  140. 

Responses  per  Respondent  1 . 

Average  Burden  per  Response:  2 
hours. 

Frequency:  On  occasion,  generally 
only  one  time. 

SUPPLBCNTARY  INFORMATION:  Several 
steps  are  being  taken  to  minimize  the 
burden  of  this  data  (::ollection  on 
participating  businesses.  Duplication 
will  be  avoided  by  carefully  formulating 
the  questions  which  must  be  asked,  and 
by  designating  a  Review  Team  which 
will  conduct  the  review  consistenUy. 
while  sharing  resulting  insights  as  they 
emerge.  In  addition,  whenever  possible, 
data  collection  will  be  combined  with 
regularly  scheduled  project  review 
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meetings.  While  industry  will  receive 
the  questions  early,  the  data  will 
generally  be  developed  with  a  Review 
Team  member.  Government  program 
managers  and  agents  will  be  consulted 
for  data  prior  to  interviewing  industrial 
participants  in  order  to  further  reduce 
the  letter's  time  expenditure.  For 
example,  DARPA  personnel  in  the 
JDUPO  have  been  consulted  as  to  the 
availability  of  material.  Their  files  have 
been  used  to  minimise  further 
collection.  In  addition.  Service, 
Department  of  Transportation  (DOT), 
Department  of  Energy  (DOE),  National 
Science  Foimdation  (NSF),  and  other 
agencies  involved  have  been  contacted 
and  consulted.  Further,  this  review  will 
be  conducted  only  cmce  (as  opposed  to 
yearly)  although  a  follow-up  will  be 
made  on  each  unfinished  project  in    - 
order  to  update  the  data. 

There  is  no  need  for  respondents  to 
make  any  capital  expenditures  to 
support  this  effort.  "The  average  time 
required  of  the  respondents  is  estimated 
at  two  hours.  (Since  most  of  the 
questions  have  already  been  addressed 
as  part  of  normal  business  practices, 
little  preparation  is  usiudly  needed). 

Dated:  October  14, 1997. 
LJM.] 


AHemate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
pit  Doc.  97-27642  Filed  10-17-97;  8:45  am] 
I  OOOC  tOSS-04-M 


DEPARTMENT  OF  DEFENSE 

Offics  of  the  Sscrstary 

SutMnission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

■ 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 


following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regidations  Supplement  Part  243, 
Contract  Modifications,  and  Associated 
Clauses  at  252.243;  No  Forms;  OMB 
Number  0704-0397. 

Type  of  Request  Extension. 

Number  of  Respondents:  575. 

Responses  Per  Respondent:  1. 

Annual  Responses:  575. 

Average  Burden  Per  Response:  6.7 
hours. 

Annuo/ Buit/en  Hours;  3,850. 

Needs  and  Uses:  The  information 
collection  reqtiired  by  the  clause  at 
252.243-7002,  Certification  of  Requests 
for  Equitable  Adjustment,  is  required  by 
10  U.S.C  2410(a).  The  information  is 
used  by  DoD  contracting  officers  and 
auditors  to  evaluate  requests  for 
equitable  adjustment.  'The  clause  at 
DFARS  252.243-7002  requires 
contractors  to  certify  that  requests  for 
equitable  adjustment  that  exceed  the 
simplified  acquisition  threshold  are 
made  in  good  feith  and  that  the 
supporting  data  are  accurate  and 
complete,  and  to  provide  full  disclosure 
of  all  relevant  facts  in  support  of  the 
requested  adjustment. 

Affected  Public:  Business  or  othra  for- 
profit 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

QMB  i>S8Jc  Officer:  Mr.  Peter  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  should  be  sent  to  Mr.  Weiss 
at  the  Office  of  Management  and 
Budget,  Desk  Officer  for  DoD.  Room 
10236,  New  Executive  Office  Building. 
Washington,  DC  20503. 


DOD  dearance  Officer:  Mr.  Robwt 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DOIR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  October  14, 1997. 
Patrida  L.  Toppingi, 

Ahemate  OSD  Federal  Begistar.  Liaison 

Officer.  Department  ofDt^nse. 

(FR  Doc.  97-27640  Filed  10-17-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 
Offios  of  ths  Sscrstary 
[TrMMmmsl  No.  96-10] 
36(bM1)  Arms  Salss  NotMcatton 


AGENCY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 
ACTION:  Notice. 

SUMMARY;  The  Department  of  Defense  is 
publishing  the  imiclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ms.  J.  Hurd,  DSAA/COMPT/RM^{703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  96-10, 
with  attached  transmittal,  policy 
justification,  and  sensitivi^  of 
technology  pages. 

Dated:  October  14, 1997. 

L.M.  Bymim, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

■UJNQ  COOC  S00O-O4-M 
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•DEFENSE  SECURITY  ASSISTANCE  AGENCY 


•iXSmHG70n  OC2C30V28CO 


2  OCT  1997 


In  reply  refer  to: 
1-50006/97 


Honorable  Newt  Gingrich 

Speaker  of  the  House  of  '  -        , 

Representatives 
Washington,  D.C.   20515-6501      '       > 

Dear  Mr.  Speaker:  -  ^ 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  98-10,  concerning  the  Department  of  the  Navy's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  Japan  for 
defense  articles  and  services  estimated  to  cost  $105  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news  media. 


Sincerely, 


/Kltw 


lU- 


Same  Itr  to: 


Attachments 


MICHAEL  S.  DAVISON.  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  impropriations 
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(i) 
(ii) 


(iii) 


(iv) 

(V) 


Transmittal  No.  98-10 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser:   Japan 

Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  68  million 
$  37  million 
$  105  million 


Description  of  Articles  or  Services  Offered: 
Two  MK-41  Vertical  Launch  Systems  (VLS) ,  two  MK-48 
Guided  Missile  Vertical  Launch  Systems  (GMVLS),  two 
MK-36  Decoy  Launching  Systems,  systems  engineering  and 
testing  services,  U.S.  Government  and  contractor 
engineering  and  logistics  services,  spare  and  repair  * 
parts,  personnel,  training  and  training  equipment, 
support  equipment,  publications  and  technical 
documentation,  system  software  support  and  other 
related  elements  of  logistics  support. 

Military  Department:   Navy  (LQV)  • 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   None 


(vi)   Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold; 
See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress:  }{  QQT  tOQ? 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Japan  -  Vertical  Launch  System 

The  Government  of  Japan  has  requested  a  possible  sale  of  two 
MK-41  Vertical  Launch  Systems  (VLS) ,  two  MK-48  Guided  Missile 
Vertical  Launch  Systems  (GMVLS),  two  MK-36  Decoy  Launching 
Systems,  systems  engineering  and  testing  services,  U.S. 
Government  and  contractor  engineering  and  logistics  services, 
spare  and  repair  parts,  personnel  training  and  training 
equipment,  support  equipment,  publications  and  technical 
documentation,  system  software  support  and  other  related 
elements  of  logistics  support.   The  estimated  cost  is  $105 
million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and 
national  security  of  the  United  States  by  helping  to  improve 
the  security  of  an  allied  country  which  has  been  and  continues 
to  be  an  important  force,  for  political  stability  and  economic 
progress  in  Asia. 

Japan  will  use  these  weapon  systems  and  equipment  to  outfit 
naval  vessels  under  construction,  to  augment  its  current 
missile  weapon  system  inventories  and  to  provide  an  air  defense 
capability  for  operational  naval  vessels.   Japan  currently 
operates  these  naval  weapon  systems  and  equipment  and  therefore 
will  have  no  difficulty  absorbing  this  additional  equipment 
into  it^  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect 
the  basic  military  balance  in  the  region. 

The  principal  contractors  will  be  Lockheed  Martin  Aerospace  and 
Naval  Systems,  Baltimore,  Maryland  and  Raytheon  Company, 
Mayland,  Massachusetts.   There  are  no  offset  agreements 
proposed  in  connection  with  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  not  require  the 
assignment  of  any -U.S.  Government  personnel  or  contractor 
representatives  to  Japan. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 


(vi) 
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Transmittal  No.  98-10 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Classified  Annex 
Item  No.  vi 


Sensitivity  of  Technology; 


1.  The  Vertical  Launch  System  equipment,  technical 
data,  training,  services,  and  dociomentation  are  not  sensitive 
and  are  Unclassified.   Computer  Operational  tapes /programs  are 
Confidential. 

2.  The  Guided  Missile  Vertical  Launch  System 
equipment,  technical  data,  training,  services  and  documentation 
are  not  sensitive  and  are  Unclassified.   Conq>uter  operational 
tapes/program  are  Confidential. 

3.  If  a  technologically  advanced  adversary  were  to 
obtain  knowledge  of  the  specific  hardware  and  software  elements 
of  the  aforementioned  systems,  the  information  could  be  used  to 
develop  countermeasures  or  equivalent  systems  capable  of 
reducing  weapon  system  effectiveness.   This  information  could 
also  be  used  in  the  development  of  a  system  with  similar  or 
advanced  capabilities. 

4.  A  determination  has  been  made  that  the  recipient 
country  can  provide  substantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  proposed  sale  is  necessary  in  furtherance  of 
the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  97-27846  HImI  10-17-47;  8:45  ttnl 

lOOOEl 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretery 

Medical  and  Dental  Services  Fiscal 
Year  IMS 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Eteputy  Chief  Financial  Officer  in  a 
memorandum  dated  September  26, 1997 
established  the  following 
reimbursement  rates  for  inpatient  and 
outpatient  medical  care  to  be  provided 


in  FY  1998.  These  rates  are  effective 
October!.  1997. 


Inpatient,  Outpatient  and  Other  Rates  and  Charges 
L  Inpatient  rates  >  ^ 


Per  inpatient  day 


A.  BumCanlar „ „ 

B.  Surgical  Care  Servicas  (Costneiic  Sugary) 

C.  An  Ottier  Inpatient  Services  (Based  on  Oiaonosis  Reiated  Groups  (DRG)3) 


International 
MHitary  Edu- 
cation &  Train- 
ing (1MET) 


S2.818.00 
955.00 


Interagency 
and  other  Fed- 
eral agerx^y 
sponsored  pa- 
tients 


$4,754.00 
1.733.00 


Other  (Full/ 
Third  party) 


$5,079.00 
1.852.00 


1.  FY98  Direct  Care  Inpatient  Reimbursement  Rates 


Adjusted  standard  anxxint 


Large  Urtian  

Other  Uiban/Rural 


IMET 


S2,199.00 
2.194.M 
2.450.00 


Interagerxry 


$4,131.00 
4.215.00 
5.614.00 


Other  (Full/ 
Third  party) 


$4,372.00 
4.499.00 
5.960.00 


2.  Overview 

The  FY98  inpatient  rates  are  based  on  the  cost  per  DRC,  which  is  the  inpatient  fiill  reimbursement  rate  per  hospital 
discharge  weighted  to  reflect  the  intensity  of  the  principal  diagnosis,  secondary  diagnoses,  procedures,  patient  age. 
etc.  involved.  The  average  cost  per  Relative  Weighted  Product  (RWP)  for  lai^  urban,  other  urban/rural,  and  overseas 
facilities  will  be  published  annually  as  an  inpatient  adjusted  standardized  amoimt  (ASA)  (see  paragraph  LC.1..  above). 
The  ASA  will  be  applied  to  the  RWP  for  each  inpatient  case,  determined  from  the  DRC  weights,  outlier  thresholds, 
and  payment  rules  published  annually  for  hospital  reimbursement  rates  under  the  Civilian  Healm  and  Medical  Pn^ram 
of  the  t'niformed  Services  (CHAMPUS)  pursuant  to  32  CFR  199.14(a)(1).  including  adjustments  for  length  of  stay  (LOS) 
outliers.  The  published  ASAs  will  be  adjusted  for  area  wage  differences  and  indirect  medical  education  (IME)  for 
the  discharging  hospital.  An  example  of  now  to  apply  DoD  costs  to  a  ORG  standardized  weight  to  arrive  at  DoD 
costs  is  contained  in  paragraph  I.C.3.,  below. 

3.  Example  of  Adjusted  Standardized  Amounts  for  Inpatient  Stays 

Figure  1  shows  examples  for  a  nonteaching  hospital  in  a  Large  Urban  Area. 

a.  The  cost  to  be  recovered  is  DoD's  cost  for  medical  services  provided  in  the  nonteaching  hospital  located  in 
a  large  urban  area.  Billings  will  be  at  the  third  party  rate. 

b.  ORG  020:  Nervous  System  Infection  Except  Viral  Meningitis.  The  RWP  for  an  inlier  case  is  the  CHAMPUS 
weight  of  2.9769.  (DRG  statistics  shown  are  from  FY  1996). 

c.  The  DoD  adjusted  standardized  amount  to  be  charged  is  $4,372  (i.e.,  the  third  party  rate  as  shown  in  the  table). 

d.  DoD  cost  to  be  recovered  at  a  nonteaching  hospital  with  area  wage  index  of  1.0  is  the  RWP  factor  (2.9769 
)  in  3.b.,  above,  multiplied  by  the  amoimt  ($4,372)  in  3.c.,  above. 

e.  Cost  to  be  recovered  is  $13,015. 


FnURE  1. 

—Third  Party  Bh  i  mo  Exampi£S 

DRG 
Na 

DRG  dsscripkon 

DRG  weight 

Arithmetic 
mean  LOS 

Geometric 
mean  LOS 

Short  stay 
threshold 

Long  stay 
threshold 

oeo  ... 

Nervous  System  Iniection  Except  Virai  Moningilis  ... 

2.9788 

11.2 

7.8 

1 

30 

noapilM 

LocaHon 

Area  wage 

rate  index 

IMEadM*- 
meni 

Group  ASA 

'sgr 

Norteeching  Ho^jital „ _ 

Large 
Uitan 

1.0 

1.0 

$4,372.00 

$4,372.00 

Patierrt 

Length  of  stay 

Days  above 
threshold 

Relative  weighted  product 

TPC 

Inlier* 

OuMier- 

Total 

■mount*" 

#1  

7  days  . : „ „..  _ 

0 

2.9780 

0.0000 

2.9769 

$13,015 
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Patient 

Lengthof  stay 

Days  above 
threshold 

Relative  weighted  product 

TPC 

Inlier* 

OuHier** 

Totri 

aniounl*^ 

#2 

21  days 

0 
5 

2.9769 
2.9769 

0.0000 
0.8297 

2.9769 
3.6066 

13,015 
15.788 

#3 

35  days 

*  DRG  Weight 

"Outlier  calculation  -33  percent  of  per  diem  weight  x  number  of  outlier  days 

-.33  (DRG  Weight/Geometric  Mean  LOS)  x  (Patient  LOS— Long  Stay  Threshold) 

-.33fe.9788/7.8)x(35-^) 

-  .33  (.38165)  X  5  (take  out  to  five  decimal  places) 

-  .12594  X  5  (take  out  to  five  decimal  places) 

-  .6297  (take  out  to  four  decimal  places) 
***  Applied  ASA  X  Total  RWP 

n.  Outpatient  Rates  *  ^  Per  Visit 


MEPRS 
code-* 


BAA. 

BAB. 

BAG 

BAE. 

BAF. 

BAG 

BAH 

BAI  .. 

BAJ  . 

BAK. 

BAL. 

BAM 

BAN 

BAG 

BAP. 

BAG 

BAR 

BAS. 

BAZ. 

BBA. 

BB6. 

BBC 

BSD 

BBE. 

BBF. 

B6G 

BBH 

BBI  .. 

BBJ  . 

BBZ. 

BCA 
BC8 
BCC 
BCZ. 


Clinical  service 


Inlemalkxwl 
MUitBiyEdu- 
catton  &  Train- 
ing (IMET) 


Interagency 
and  other  Fed- 
era:  agency 
sponsored  pa- 
tients 


Internal  Medteino  ._..„.„..^.„ 

Allergy  

Cardiology  „.....„.„..„...„...„ 

Diabetic  _.... 

Endocrinotogy  (MetaboHsm) 

Gastroenterotogy 

Hematology  ..^....>..„.....„.> 

Nephrotogy 

Neurotogy  

Outpatient  Nutrition 

Oncotogy  .......^.... 

Pulmonary  Disease 

Rheumalotogy 

Dermatology ^.„......„ 

Infectkws  Disease 

Physical  Medk:ine  

RadiatkNi  Therapy 


Medcai  Care  Not  Bsewhere  Claaaiied  (NEC) 


$105.00 

30.00 

81.00 

44.00 

85.00 

110.00 

145.ra 

81.00 

171.00 

109.00 

34.00 

114.00 

141.00 

84.00 

63.00 

141.00 

78.00 

72.00 

84.00 


$195.00 

73.00 

150.00 

82.00 

158.00 

203.W 

280.00 

148.00 

317.00 

202.00 

83.00 

211.00 

28aoo 

158.00 
117.00 
200.00 
145.00 
132.00 
158.00 


Other  (FuN/ 
Third  party) 


$208^ 
78.00 
160.00 
87.00 
188.00 
218.00 
287.M 
150.00 
338.00 
215.00 
67.00 
22S.M 
278.00 
188.00 
124.00 
278.00 
156.00 
141.00 
188.00 


B.  Surgieel  Care 


Qerteral  Surgery „ 

Cardiovascular  and  Thoracic  Surgery 

Neuroewgery 

Ophthalmology  ......._.............„...^...... 

Organ  Transplant  ....^«„... ».... 

Otolaryngology  ......__...„..^...„„.„...„ 

PlasticSurgory  — . 

Proctotogy  _^ 

Urology > 

Pediatric  Surgery 

Swgkal  Care  NEC 


119.00 
110.00 
137.00 

84.00 
191.x 

88.00 
100.00 

87.00 
101.00 

89.W 

85.ro 


220.M 

203.ro 

2S3.ro 

i55.ro 
353.ro 
i82.ro 
i84.ro 
i24.ro 
i87.ro 
i84.ro 
i20.ro 


235.ro 
2i8.ro 
27o.ro 
i86.ro 
378.ro 
i73.ro 
i98.ro 
i32.ro 
i9e.ro 
i75.ro 
i27.ro 


C.  Obelilrtcal  and  Qynecotogical  (OB-QYN)  Care 


Ffunily  Planning 

Gyrtecotogy  

Ot>stetrics 


0&<3YN  Care  NEC 


45.ro 

74.ro 
68.ro 

112X0 


83.ro 
i36.ro 
i26.ro 

207.ro 


89.ro 
i46.ro 
i35.ro 
22i.ro 


D.  PedlBlrle  Cars 

BOA  

BOB  

BDC  

BOZ 

Pediatric  

Adolescent 

Well  Baby  ._ 

Pediatric  Care  NEC  ...„ 

—...-_— .....„...^...„.„...._.^ ,?i....t. 

54.ro 
56.ro 
38.ro 
84.ro 

iro.ro 

ioi.ro 

86.ro 

ii9.ro 

iM.ro 

in.ro 

7aro 

i26.ro 

E.  Orthopeedle  Car* 

BEA 

BEB 

BEC  

Orlhopeedk: 

Cast - 

Hand  Surgery 

.- 

83.ro 
45.ro 
38.ro 

i53.ro 
82.ro 
7o.ro 

i84.ro 
88.ro 
75.ro 
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MEPflS 

code^ 


CSncal  service 


Orthoiic  Laboratory 

Podiatry  

Chiropractic  ~.. 


Irrtemational 
Militaiy  Edu- 
cation &  Trairv 
ing  (IMET) 


59.00 
49.00 
21  .W 


Interagency 
and  other  Fed- 
eral agency 
sponsored  pa- 
tients 


110.00 
91  .M 
38.00 


Ottier  (FulV 
Third  party) 


117.00 
97.00 
40.00 


r.  raycniamc  anofor  MwnM  naaim  i«arB 

BFA 

Psychiatry „ „„ 

Psychology 

Child  Guidance 

Mental  Heeith 

Social  Wo* 

Sutntance  Abuse        

97.00 
71.00 
59.00 
80.00 
80.00 
62.00 

179.00 
132.00 
109.00 
147.00 
149.00 
115.00 

191.00 

BFB  .„   .... 

141.00 

BFC 

BFD 

BFE 

BFF 

M»..«....«**.».....««...«.«...«.H ..•..•.•••»«.....M...»«*» 

117.00 
157.00 
150.00 
123.00 

af  ■■mHi  I   Hb  ■  I  till  ■  Iflal— ■111  %Mm^t^0»mt  ^^«^ 


BOA 
BHA 
BHB 

BHC 


BNQ 


BHI 

BHZ 


Family  Practice 
Primary  Care 
Medical  Examination 

Optometry 

Audiotogy 

Speech  Pathology  .... 

Community  Health 

Occupational  Health  . 
TRICARE  CXitpatient 

Immediate  Care 

Primery  Cere  NEC  ..: 


67.00 
64.00 
50.00 
42.00 
30.00 
81.00 
41.00 
59.00 
42.00 
82.00 
43.00 


124.00 
118.00 
109.00 

77.00 

55.00 
149.00 

75.00 
106.00 

78.00 
152.00 

79.00 


132.00 
126.00 
117.00 

82.00 

58.00 
159.00 

80.00 
115.00 

83.00 
162.00 

84.00 


H. 


BM  tc.~ 


Emevgency  Medtoal . 


107.00 


196.00 


211.00 


BJA 


FMghl  Medtolne 


85.00 


157.00 


167.00 


BKA 


Undersees  ModKina 


32.00 


58.00 


62.00 


BLB 


Physic  el  Therapy  ........ 

Oocupalionel  Therapy 


29.00 
53.00 


54.00 
96.00 


57.00 
104.00 


m.  Other  Rates  and  Charges^ '  p^r  Visit 

MEPnS 
code* 

Clinical  service 

International 
MiUtaiy  Edu- 
cation &  Trein- 
ingOMET) 

Interagency 
and  other  Fed- 
eral agency 
aponaoied  pa- 
tients 

Other  (FuV 
Third  perty) 

FBI  .....#.... 

A.  ImrTHjniTatinn    _ , , , , 

$10.00 

180.00 

376.00 

10.20 

$19.00 
333.00 
691.00 

$20  00 

DQC 

B.  Hyperbehc  Chamber* _ „   

C.  Ambulatory  Procedure  Visit  (APV).* 

0.  Femiy  Member  Rate  (tormerty  Military  Dependertf  Rale)  

355.00 
737.00 

E.  Reimbuisement  Rates  For  Drugs  Requested  By  Outside  Providers  ' 

The  FY  1998  drug  reimbursement  rates  for  drugs  are  for  prescriptions  requested  by  outside  providers  and  obtained 
at  a  Military  Treatment  Facility.  The  rates  are  established  based  on  the  cost  of  the  particular  drugs  provided.  Final 
rule  of  32  CFR  Part  220,  estimated  to  be  published  October  1.  1997,  will  eliminate  the  high  cost  ancillary  services' 
dollar  threshold  and  the  associated  term  "high  cost  ancillary  service."  In  anticipation  of  that  change,  the  phrase  "high 
cost  ancillary  sovice"  has  been  replaced  with  the  phrase  "ancillary  services  requested  by  an  outside  provider."  l^e 
list  of  drug  reimbursement  rates  is  too  large  to  include  here.  These  rates  are  available  on  request  &om  OASD  (Health 
AfEairs),  LTC  Michael  Montgomery.  703-«81-8910. 

F.  Reimbursement  Rates  for  Ancillary  Services  Requested  By  Outside  Providers ' 

Final  rule  of  32  CFR  Part  220,  estimated  to  be  published  October  1,  1997,  will  eliminate  the  high  cost  ancillary 
dollar  threshold  and  the  associated  term  "high  cost  ancillary  service."  In  anticipation  -of  that  change,  the 
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phrase  "high  cost  ancillary  service"  has  been  replaced  with  the  phrase  "ancillary  services  requested  by  an  outside 

Provider."  The  list  of  FY  1998  rates  for  ancillary  services  requested  by  outside  providers  and  obtained  at  a  Military 
reatment  Facility  is  too  large  to  include  here.  These  rates  are  available  on  request  from  OASD  (Health  AfEairs)  LTC 
Michael  Montgomery.  703-681-8910. 


G.  Elective  Cosmetic  Surgery  Procedures  and  Rates 


Cosmetic  surgery  proce- 

International  Classifica- 

Current Procedural  Ter- 

FY 1998  charge  ^0 

AnxxKitof 

dure 

tion  Diseases  (ICD-9) 

minology  (CPT) » 

charge 

ktammaplasty      ...    : — 

85.50.85.32,85.31  

19325,  19324. 19318  .... 

Irpatient  Surgical  Care  Per  Diem  or  APV  or  ^>- 
piicable  Outpatient  Clinic  Rate. 

•  be 

Mastopexy  

85.80  

19316  

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicat>le  Outpatient  Clinic  Rate. 

•  be 

Faciat  Rhytidectomy  

86  82  86.22  

15824  

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 

• be 

plicable  Outpatient  Clinic  Rate. 

Blepharoplasty 

08.70.  08.44  

15820,  15821.  15822. 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 

• be 

15823. 

plicable  Outpatient  Clinic  Rate. 

Mehtoplasty  (Augmenta- 
tion/Reduction). 

76.68.  76.67  .....: 

21208,  21209  - 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 

• be 

plicable  Outpatient  Clinic  Rate. 

Abdominoolastv 

86.83  

15831  

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 

• be 

plicable  Outpatient  Clinic  Rate. 

Lipectomy  suction  per  re- 

86.83   ^ -... 

15876, 15877.  15878, 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 

■be 

gion." 

.■ 

15870. 

plicat>le  Outpatient  Clinic  Rate. 

Rt)inopia8ty ...„....„ — . 

21 J7.  21 .86  -... 

30400,  30410 „i 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

•  ke 

Scar  Revisions  t>eyond 
CHAMPUS. 

86  84  .             

1578      „ 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 

• be 

plicable  Outpatient  Clinic  Rate. 

Mandibuler  or  Maxillary 

76.41   „.. 

21184  

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 

• be 

Repositioning. 

plicable  Outpatient  Clinic  Rate. 

Minor  SIdn  Lesions.'" 

86.30  .„ 

1578      

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 

• be 

plicable  Outpatient  Clinic  Rate. 

Dermabrasion 

86.25 -.. 

15780  

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicabie  Outpatient  Clinic  Rate. 

•  be 

Hair  Restoration ..„ 

86.64  ....... 

15775  ..™ - 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

•  be 

Removing  Tattoos 

OImSO   ••••••••>••■■•••••—•••••»•-• 

15780  

Ir^jatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  Clinic  Rate. 

•  be 

Chemical  Peel .. — 

86^4  

15790  . 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Oi^tient  Clinic  Rate. 

•  be 

Arm/Thigh 

•6J3 ., 

1583 

Inpatient  Surgical  Care  Per  Diem  or  APV  or  ap- 

•be 

Dermolipectomy. 

■> 

plicabte  Outpatient  Clinic  Rate. 

Bro*»  Lilt  ..„ 

86.3 

15830  

Inpattent  Surgical  Care  Per  Diem  or  APV  or  ap- 
plicable Outpatient  CNnic  Rate. 

•  be 

H.  Dental  Rate  ^^  Per  Procedure 


MEPRS 
code« 

Qinical  service 

International 
Militeiy  Fdit- 
cation  &  Train- 
ing (IMET) 

Interagency 
and  other  Fed- 
eral agency 

tiente 

Other  (FuN/ 
Third  perty) 

Dental  Services            ...                         -. -r-    * 

$35X)0 

$101.00 

$106.00 

ADA  code  and  DoD  established  weight 

I.  Ambulance  Rate  **  Per  Visit 


MEPRS 
code* 


FEA 


Clinical  service 


Amtxilance 


International 
Military  Edu- 
cation &  Trairv 
ing(IMET) 


$32.00 


Interagency 
and  other  Fed- 
eral agency 
sponsored  pe- 
tients 


$60.00 


Other  (Fun/ 
Third  party) 


$64.00 


J.  Laboratory  and  Radiology  Services  Requested  by  an  Outside  Provider"  Per  Procedure 


MEPRS 
code-* 


Clinical  service 


Laboratory  procedures  requested  by  an  outside  provider  CPT-4  Weight  Multi- 
plier. 


Inlematiortal 
Milita/y  Edu- 
cation &  Trairv 
ing(IMET) 


$6.00 


Interagency 
and  other  Fed- 
eral agency 
sponsored  pa- 
tients 


$13.00 


Other  (Full/ 
Third  party) 


$14.00 


MMMMM 
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MEPRS 
oode« 


CMcel  MTvice 


Redtology  procedures  requested  by  en  outside  provider  CPT-4  Weight  Mum- 


Intemetionel 

MWtarvEdu- 

celion  &  Trein- 

ing(IMET) 


23.00 


Interegency 
and  ott)er  Fed- 

erai  agency 
sponsored  pe- 


36.00 


Other  (FuK^ 
Third  pwty) 


ZTJOO 


K.  AirEvac  Rate  »  Per  Visit 


MEPRS 
code-* 


Cflnical  service 


Airgvec  Services    Anitiuletory 
AirEvec  Services    Utter  


InlemtfkMial 
KMrtaiy  Edu- 
cation &  Train- 
ing (IMET) 


$113.m 
323.00 


Interagency 
and  other  Fed- 
eral agency 
sponsored  pa- 


$209.00 
508.00 


Ottier(FuM/ 
Third  perty) 


S223.00 
638.00 


•Par  diam  durgM  Cor  inpstiant  tuigical  can  aanricas  are  Ustad  in  Section  LB.  (Sea  notes  9  through  11.  below,  tot  further  details 
on  raimbunabia  rataa.) 

»Chaigae  for  ambulatory  proceduie  viatts  (fannariy  same  day  surgery)  an  listed  in  Section  IILC.  (See  notea  9  thiough  11.  belikw. 
for  huther  details  on  leimbunabie  rates.)  Tlie  ambuktoiy  procedure  visit  (APV)  rate  is  used  if  the  elective  cosmetic  suraary  U  perfonned 
in  an  ambulatory  procedure  unit  (APU). 

'Charges  for  outpetient  clink  visits  are  listed  in  Sections  ILA-K.  The  outpatient  clinic  rate  u  not  used  for  services  niovided 
in  an  APU.  The  APV  rate  should  be  used  in  these  cases. 


itc/""*"**^  "°  tpplled  whan  preparing  bills  for  both  inpatient  and  outpatient  services.  Punuant  to  the  provisions  of  10 
U.SC  lose,  the  inpatient  Oiagnoais  Related  Groups  and  inpaUant  per  diem  percentages  are  96  percent  hoapital  and  4  percent  professional 
""g* vJ°?  OH^P*'^""'  J»  visit  percentagas  are  88  percent  outpetient  services  and  12  percent  professional  charoea. 

rooD  dTilian  employeea  located  in  overseas  araas  shaO  be  rendered  a  bill  when  siirvices  are  perfoSed.  Payment  U  due  60 
days  from  the  date  of  the  bUL 

»p»e  cost  per  Diagnoais  Related  Group  {I»G)  is  based  on  the  inpatient  full  raimboraement  rate  per  hospital  discharge,  weighted 
to  reOe^  the  intensity  of  the  principal  and  secondary  diagnoaes.  surgical  procedures,  and  patient  demographics  involved.  The  adfaisted  . 
standardired  amounts  (ASA)  per  Relative  Weighted  Product  (RWP)  for  use  in  the  direct  care  system  is  comparable  to  proceduiea 
"^  3L^,  '^  ^-"^  Financing  AdministraUon  (HCFA)  and  the  Qvilian  Heelth  and  Medical  Program  for  the  Uniformed  Services 
(^AMPUS).  These  expenses  include  all  direct  care  expenses  associated  with  direct  peUent  care.  The  averse  cost  per  RWP  for  large 
urban,  other  urban/rural,  and  ovanaas  will  be  published  annually  as  an  adjusted  standardised  amount  (ASA)  and  wlU  Include  the 


4-?L^!^'i  F«>*~*«»»^j  y^c«-  The  DRG  rates  will  apphr  to  reimbursement  from  aU  sources,  not  just  third  party  payers. 

•TT>e  Medical  Expense  and  Pwformance  Reporting  System  (MEPRS)  code  is  a  three  digit  code  which  defines  the  sumiury  account 
and  the  subaccount  within  a  functional  category  in  the  DoD  medical  system.  MEPRS  codes  are  used  to  ensure  that  consistent  expense 
and^erating  performance  data  is  reported  in  the  DoD  military  medical  system.  An  example  of  the  MEPRS  hiemchical  arrangraent 


Cere  (Functenei  Category) 

Care  (Summary  Aooouni) 

Medteine  (Subeccount) 


MEPRS 
code 


B 

BA 

BAA 


Hyperbaric  sarricaa  chargaa  shall  be  based  on  hours  of  service  In  15  minute  incremmts.  The  rates  listed  in  Section  DLE  are 
far  90  nunutes  or  1  hour  of  service.  Providen  shaU  calculate  the  charges  based  on  the  number  of  hours  (and/or  fractions  of  an 
hour)  or  sarvica.  Fractions  of  an  hour  shaU  be  rounded  to  the  next  15  minute  increment  (e.g..  31  minutes  shall  be  chaqied  as  45 
minutes). 

•Ambulato2;P»w»*»»  visit  U  defined  in  DOD  Instruction  6025.8.  "Ambulatory  Procedure  Visit  (APV)."  dated  September  23. 
leee.  as  immediate  (day  of  procedure)  pn»-procedure  and  immediate  postprocedure  care  requiring  an  unusual  degree  of  intensity 
and  provided  in  an  ambulatory  procedure  unit  (APUJ.  Care  is  required  in  the  facility  fn  less  than  24  hours.  This  rate  is  also  used 
for  elective  cosmetic  surgary  patfuiuMd  in  an  APU.  .  ^^ 

JPraacription  Mrvicas  requMted  by  ouUide  providen  (e.g..  physicians  or  dentisu)  are  relevant  to  the  Third  Party  Collection  Program. 
TOrd  par^  payen  (such  as  insurance  companies)  shaU  be  billed  for  preacription  services  when  beneficiaries  who  have  medical  insmance 
obtain  medications  from  a  Military  Treatment  Facility  (MTF)  that  are  prescribed  by  providen  external  to  the  MTF.  Eligible  beneficiaries 
>7fir^iT?T"  "  «*♦»«»  *v»t*»  medical  huuraace)  are  not  personaUy  liable  for  this  cost  and  shall  not  be  bUled  by  the  MTF 
Madinl  Servioea  Account  (MSA)  patienU.  who  are  not  beneficiaries  as  defined  in  10  U.SC  1074  and  1076.  are  charged  at  the 
-UUier-  rate  ^  they  ue  seen  by  an  outside  provider  and  only  come  to  the  MTF  for  prescription  services.  The  standard  cost  of 
m^ttatioiis  ordered  by  •n  outoide  provider  includes  the  coat  of  the  drugs  plus  a  dispensing  fee  per  prescription.  The  prescription 
«at  IS  calculated  by  muftip  ymg  the  number  of  uniu  (e.g..  tablets  or  capsules)  by  the  unit  cost  and  adding  a  $5.00  dispensing 
fM  per  prwoiption.  The  final  rule  at  32  CFR  Part  220.  estimated  to  be  published  October  1.  1997.  mU  eliminate  the  dollar  threshold 
for  high  coat  ancilkry  services  (by  changing  the  threahold  from  $25  to  $0)  and  the  associated  term  "high  cost  ancillary  service." 
fa  antiapetion  of  that  change,  the  phrase  "high  cost  ancillary  service"  has  been  replaced  with  the  phrase  "ancillary  services  requested 
\jy  an  ouU.de  provider."  The  elimination  of  the  threshold  also  eliminates  the  bundling  of  coats  whereby  a  patient  U  biUed  if  the 
total  cost  of  ancillary  services  m  a  day  (defined  as  0001  houn  to  2400  houn)  exceeded  S25.00. 

^Chargiii  for  ancillary  services  raquasted  by  an  outside  provider  (physicians,  dentists,  eta)  are  relevant  to  the  Third  Party  Collection 
program.  Third  party  psyen  (such  ss  insurance  companies)  shall  be  billed  for  ancillary  services  when  beneficiaries  who  have  medical 
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insurance  obtain  services  from  the  MTF  that  are  prescribed  by  providen  external  to. the  MTF.  Laboratory  and  Radiology  procedure 
costs  are  calculated  using  the  Physicians'  Current  Procedural  Terminology  (CPT)— 4  Report  weight  multiplied  by  either  the  laboratory 
or  radiology  multiplier  (Section  IILJ).  Eligible  beneficiaries  (fomily  membera  or  retirees  with  medical  insurance)  are  not  personally 
liable  for  this  cost  and  shall  not  be  billed  by  the  MTF.  MSA  patients,  who  are  not  beneficiaries  as  defined  by  10  U.S.C.  1074 
and  1076.  are  charged  at  the  "Other"  rate  if  they  are  seen  by  an  outside  provider  and  only  come  to  the  MTF  for  services.  The 
final  rule  at  32  CFR  Part  220,  estimated  to  be  published  October  1.  1997.  will  eliminate  the  dollar  threshold  for  high  cost  ancillary 
services  (by  rhAnging  the  threshold  from  $25  to  $0)  and  the  associated  term  "high  cost  ancillary  service."  In  anticipation  of  that 
change,  the  phrase  "high  cost  ancillary  service"  has  been  replaced  with  the  phrase  "ancillary  services  requested  by  an  outside  provider." 
The  elimination  of  the  threshold  also  eliminates  the  bundling  of  costs  whereby  a  patient  is  billed  if  the  total  cost  of  ancillary  services 
in  a  day  (defined  as  0001  hour«  to  2400  houn)  exceeded  $25.00. 

*The  attending  physician  is  to  complete  the  CPT-4  code  to  indicate  the  appropriate  procedure  followed  during  cosmetic  surgery. 
The  appropriate  rate  will  be  applied  depending  on  the  treatment  modality  of  the  patient:  Ambulatory  procedure  visit,  outpatient 
clinic  visit  or  inftatient  surgical  care  services. 

■o Family  members  of  active  duty  personnel,  retirees  and  their  family  memben.  and  survivore  shall  be  charged  elective  cosmetic 
surgery  rates.  Elective  cosmetic  surgery  procedure  information  is  contained  in  Section  IILG.  The  patient  shall  be  charged  the  rate 
as  specified  in  the  FY  1998  reimbursable  rates  fior  an  episode  of  care.  The  charges  for  elective  cosmetic  surgery  are  at  the  full 
reimbursement  rate  (designated  as  the  "Other"  rate)  for  inpatient  per  diem  surgical  care  services  in  Section  LB.,  ambulatory  procedure 
visits  as  contained  in  Section  IILC,  or  the  appropriate  outpatient  clinic  rate  in  Sectioiu  ILA-K.  The  patient  is  responsible  for  the 
cost  of  the  implant(s)  and  the  prescribed  cosmetic  surgery  rate.  (NOTE:  The  implants  and  procedures  used  for  the  augmentation 
mammaplasty  are  in  compliance  with  Federal  Drug  Administration  guidelines.) 

■■Each  regional  lip>ectomy  shall  carry  a  separate  charge.  Regions  include  head  and  neck,  abdomen,  flanks,  and  hips. 

■2  These  procedures  are  inclusive  in  the  minor  skin  lesions.  However,  CHAMPUS  separates  them  as  noted  here.  All  charges  shall 
be  for  the  entire  treatment,  regardless  of  the  number  of  visits  required. 

■3  Dental  service  rates  are  based  on  a  dental  rate  multipliw  times  the  American  Dental  Association  (ADA)  code  and  the  DoD 
established  weight  for  that  code. 

■'Ambulance  charges  shall  be  based  on  houn  of  service  in  15  minute  increments.  The  rates  listed  in  Section  in.I  are  for  60 
minutes  or  1  hour  of  service.  Providen  shall  calculate  the  charges  based  on  the  number  of  houn  (and/or  fractions  of  an  hour) 
that  the  ambulance  is  logged  out  on  a  patient  nin.  Fractions  of  an  hour  shall  be  rounded  to  tfaa  next  15  minute  incremant  (e.g.. 
31  minutes  shall  be  charged  as  45  minutes). 

■'Air  in-flight  medical  care  reimbursement  charges  are  determined  by  the  status  of  the  patient  (ambulatory  or  Uttsr)  and  are 
per  patient  The  charges  are  billed  only  by  the  Air  Force  Global  Patient  Movement  Requirement  Center  (GPMRC). 


Dated:  October  14. 1997. 
L.M.  Bynun, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  No.  97-27647  Filed  10-17-97;  8:45  am] 
■UJNQ  OOOE  S00O-O4-P 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Taak  Force  on  Defense 
Reform 

AOeiCY:  Department  of  Defianse.  Task 
Force  on  Defense  Reform. 
action:  Notice. 

SUMMARY:  The  Task  Force  on  Defsnae 
Reform  will  meet  in  closed  sessions  on 
November  4,  6, 13. 18,  20,  and  25, 1997. 

The  Task  Force  on  Defense  Reform 
was  established  to  make 
recommendations  to  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense  on  alternatives  for 
oiganizational  reforms,  reductions  in 
management  overhead,  and  streamlined 
business  practices  in  the  Department  of 
Defense  (TkiD),  writh  emphasis  on  the 
Office  of  the  Secretary  of  Defense,  the 
Defense  Agencies,  the  DoD  field 
activities,  and  the  Military  Departments. 

In  accordance  wdth  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L.  92-463,  as  amended,  5  U.S.C., 
Appendix  n.  it  has  been  determined  that 
matters  affecting  national  security,  ea 


covered  by  5  U.S.C.  552b(c)(l)(1988), 
will  be  presented  throughout  the 
meetings,  and  that,  accordingly,  these 
meetings  will  be  closed  to  the  public. 

Dated:  October  14. 1997. 
LM.  Bynum, 

Alternate  (XD  Federal  Register  Liaistm. . 

Offtcer,  Department  of  Defense. 

(FR  Doc  97-27645  Filed  10-17-97: 8:45  am) 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Air  Forco 

H(Q  USAF  Sdsntific  Advisory  Bosrd 
Meeting 

The  Aerial  Targets,  UAVs,  and  Ranges 
Symposium  in  support  of  the  HQ  USAF 
Scientific  Advisory  Board  will  meet  in 
Las  Vegas,  NV  on  November  12-13.  ■ 
1997,  from  S;00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
on  Aerial  Targets,  UAVs,  and  Ranges. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  5S2b 
of  Title  5,  United  States  Code, 
specifically  sul^)aragraphs  (1)  and  (4) 
thereof. 


For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
BarJNga  A.  Carmirhael, 
Ahemate  Air  FtxceFedemI  Register  Liaison 
Officer.      '» 

(FR  Doc.  97-27681  Filed  10-17-97;  8:45  am] 
I  ooei  sets  si-u 


DEPARTMENT  OF  B4ER6Y 
Offies  of  Fossil  Energy 

Nsdonai  Coal  Council;  Nolios  of  Opsn 

»* — »» — 
Mosong 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat  770).  notice  is  hereby 
given  of  the  following  meeting: 

Aftune;  National  Coal  Council. 

Date  And  Time:  Friday.  November  14. 
1997. 8:30  am. 

Place:  Hyatt  Regency.  Westshore.  6200 
Courtney  Campbell  Causeway.  Tampa,  FL. 

Contact:  Margie  D.  Biggerstaff.  U.S. 
Department  of  Energy.  Office  of  Fossil  Energy 
(FE-5),  Washington.  D.C.  20585.  Telephone: 
202/58^-3867. 

Purpose  of  the  Council:  To  provide  advice, 
infbrmaticm.  and  recommendatioiu  to  the 
Secretary  of  Energy  on  matten  relating  to 
coal  and  coal  industry  issues. 
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TentatiTB  Agenda 

—Call  to  ocdor  utd  opaniog  remarks  by 
Clilibrd  Nfiercort  Chaiiman  of  tha  Nadooal 
Coal  Council. 

— Approva  agenda. 

— Remarks  by  Department  of  Energy 
representative. 

— Report  of  the  Coal  Policy  Committee. 

— Administrative  reports. 

—Coal's  Futiue— Technological  ChalkmgBa 
and  Opportunities.  Kurt  Yeager,  Prasidsnt 
k  CEO  Electric  Power  Research  Institute. 

—Global  Climata  Chai^  Forum. 

— Diacuasioa  of  any  other  businaaa  properly 
brought  before  the  CounciL 

— Public  comment — 10-minuta  rule. 

— Ad|oununent 

Pubiic  AirtiapotkMi.The  meeting  is  open 
to  the  public  The  Chairman  of  the  Council 
is  empowered  to  conduct  the  meeting  in  a 
bahion  that  will  bcilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Council  will  be  permitted  to  do  so, 
either  before  or  after  the  montinfl  K4embers 
of  the  public  who  wish  to  make  oral 
statements  p— ♦■'"'"g  to  agenda  items  should 
contact  Margie  D.  Biggantaffat  the  addraas 
or  telephone  Bumbar  listed  above.  Requests 
must  bis  received  at  least  five  days  prior  to 
the  meeting  and  reasonable  provisioru  will 
be  made  to  include  the  presentation  on  the 


Thinscript-  Available  ior  public  review  and 
copying  at  the  Public  Reading  Room.  Room 
lE-190,  Forresial  Building.  1000 
Independence  Avenue.  S.W..  Washington. 
DC.  between  84W  AM  and  4K»  PM.  Monday 
through  Friday,  aoccapt  Fodval  holidqra. 

Issued  at  Washington.  D.C.  on  Octobar  IS. 
1997. 


Deputy  Comauttea  Adnrntf,  MoMtafBtnent 

AdriaoiyOffiar. 

(FR  Doc  97-27719  Filed  10-17-97;  8:45  am) 


DEPARTMEHT  OF  BCRQY 

[Doctol  No.  ETEC-Timq 

Certfflcatton  of  ttw  RedMoglcal 
CondMon  of  BulMng  TOM  at  the 


CA 

U.S.  Department  of  Enei^gy, 
CMBca  of  EnTironmental  Rastoration. 
ACTION:  Notice  of  certification. 


Ti  The  Dspartment  of  Energy 
(DOE)  has  oNnpleted  radiological 
stirveys  and  taken  remedial  action  to 
decontaminate  Building  T030.  Particle 
Accelerator  Facility,  located  at  the 
Energy  Technology  Engineering  Center 
(ETEC)  near  Chatsworth.  California. 
This  property  was  found  to  contain 
radioactive  materials  from  activities 
carried  out  for  the  Atomic  Energy 
Commission  and  the  Enmgy  Research 


and  Development  Administration  (AEC/ 
ERDA).  predecessor  agencies  to  DOE. 
Although  IX)E  owns  the  majority  of  the 
buildings  and  equipment,  a  subsidiary 
of  Boeing  North  American  Incorporated. 
Rocketdyne  Division,  owned  the  land. 
FOR  RjmMER  MFOMMATKM  CONTACT: 
Mike  Lopez,  Program  Managor, 
Environmoital  Restoration  Division, 
Oakland  Operations  Office,  U.S. 
Deputment  of  Energy,  Oakland.  CA 
94612-5206. 

SUPmXMBITARY  MFORMATION:  DOE  has 
implemented  environmental  restoration 
projects  at  ETTEC  (Ventura  County,  Map 
Book  3,  Page  7,  Miscellaneous  Records) 
as  part  of  DOE's  Environmental 
Restoration  Program.  One  objective  of 
the  program  is  to  identify  and  clean  up 
or  otherwise  control  facilities  where 
residual  radioactive  contamination 
remains  from  activities  carried  out 
under  contract  to  AEC/ERDA  during  the 
early  years  of  the  Nation's  atomic  energy 
program. 

ETEC  is  comprised  of  a  number  of 
facilities  and  structtues  located  within 
Administrative  Aree  IV  of  the  Santa 
Susana  Field  Laboratory.  The  work 
performed  for  EXDE  at  ETEC  consisted 
primarily  of  testing  of  equipment, 
materials,  and  components  for  nuclear 
and  energy  related  programs.  These 
nuclear  energy  research  and 
development  programs,  conducted  by 
Atomics  International  under  contract  to 
AEC/ERDA.  began  in  1946.  Several 
buildings  and  land  areas  became 
radlologically  contaminated  as  a  result 
of  Evallty  operations  and  site  activities. 
Building  T030  is  one  ETEC  area  that  has 
been  designated  for  cleanup  under  the 
DOE  Environmental  Restoration 
Program.  Other  areas  undergoing 
decontamination  will  be  released  as 
they  are  completed  and  are  verified  to 
meet  established  cleanup  criteria  and 
standards  for  release  without 
radiological  restrictions  as  established 
in  DOE  Order  5400.5. 

Building  T030  is  located  in  the  north- 
eastern section  of  ETEC  on  10th  Street, 
off  the  west  side  of  G  Street,  among 
sevoal  adjacent  buildings  on  paved 
ground.  Building  T030  was  constructed 
in  1958  as  a  Particle  Accelerator 
Facility.  The  building  has  a  total 
enclosed  area  of  2,311  sq.  ft.  The  fiKnlity 
consists  of  two  connecting  sections, 
both  with  steel  framing,  siding,  and 
roofii.  The  rear  open  (west)  section  was 
constructed  perpendicular  to  the  front 
office  (east)  section.  The  rear  section 
was  configured  to  accommodate  a  low- 
voltage  particle  accelerator  used  as  a 
proton  on  tritium  (P-T)  neutron  source. 
An  outside  concrete  wall,  north  of  the 
west  section,  provided  shielding  for  the 


accelerator  beam.  Men's  and  women's 
restrooms  were  built  into  the  facility  so 
that  the  facility  provided  a  complete 
self-contained  accelerator  test 
installation.  A  fenced-in  area  between 
Buildings  T030  and  the  adjacent 
building  T641  was  previously  used  as  a 
palletind  material  holding  area.  To  the 
north  of  T030.  south  of  T641,  and  west 
of  both  buildings  are  outcroppings  of 
Chatsworth  sandstone  formation.  This 
formation  is  only  about  50  ft.  from  the 
north  and  west  sides  of  T030. 

After  facility  construction  in  1958,  a 
Van  de  Graaf  accelraator  was  moved 
into  the  fiscility  in  1960.  The  accelerator 
could  provide  a  proton  beam  of  up  to 
tens  of  microamperes  in  current,  with 
continuously  adjustable  energies  from  a 
few  htmdrad  KeV  up  to  a  ma-ifiTniim  of 
about  1  MeV.  The  particle  beam  was 
well  focused,  writh  a  diameter  of  a  fsw 
millimeters.  Neutrons  were  generated 
using  a  tritium  target  via  the  3H(p  jipHe 
reaction.  Five-gallon  cans  of  borated 
water  were  used  for  neutron  shielding 
around  the  machine. 

The  accelerator  was  operated  from 
1960  through  1964,  at  which  time  the 
facility  was  decommissioned  Even 
though  it  was  not  in  use,  the  accelerator 
remained  in  the  facility  after  1964.  In 
1966,  a  smear  survey  of  the  accelerator 
showed  tritium  contamination.  It  was 
believed  that  the  tritium  contamination 
had  not  spread  to  surrounding  areas. 
FolloMfing  removal  of  the  accelerator  in 
1966,  the  building  was  surveyed  and  no 
residual  contamination  was  found.  The 
building  was  released  for  other  uses, 
and  had  subsequenUy  been  used  as  an 
office  building  for  purchasing  and  on- 
site  traffic  administrative  wcm^  until 
1995. 

In  1988,  a  general  radiological  survey 
was  conducted  to  clarify  and  identify 
■MB  at  ETEC  requiring  further 
radiological  inspection  or  remediation; 
Building  T030  was  included  in  this 
survey.  Tha  scope  of  the  Building  T030 
survey  included  ambient  gamma 
exposure  rate  measurements, 
"indication"  beta  surveys  of  the 
accelerator  room  and  the  outside  paved 
area  used  for  storing  palletized 
containers,  and  exterior  soil  samples  for 
tritium  content.  The  result  of  that 
survey  showed  no  detectable 
contamination  in  the  facility.  Tritium 
analyaas  on  ten  soil  samples  and  the 
beta  survey  showed  no  detectable 
activity.  Background-corrected  gamma 
measurements  were  all  less  than  the 
acceptance  limit  of  5  )iR/hr. 

In  September  1995,  Jie  Oak  Ridge 
Institute  for  Science  and  Education 
(ORISE)  conducted  a  confirmatory 
survey  of  several  fecilities  at  ETEC, 
including  Bmlding  T030.  With  the 


exception  of  a  single  finding  for 
removable  tritium  contamination  of 
6,600  dpm/100  cm^  (below  the 
acceptance  limit  of  10,000  dpm/100 
cm2)  found  on  the  north  wall  of  the 
accelerator  room,  no  unusual  findings 
were  noted.  However,  ORISE  did 
question  the  completeness  of  the  1988 
sxtrvey.  Specifically,  ORISE 
recommended  complete  measurements 
of  total  or  removable  surface  activity 
and  additional  sampling  for  tritium 
activity  in  the  accelerator  area. 
Consistent  with  ORISE's  advice,  a 
comprehensive  final  survey  of  Building 
T030  was  conducted  by  ETEC  in  1996. 

In  1996  approximately  2,311  sq.  ft  of 
asbestos  floor  tile  was  removed  and 
disposed  of.  The  cost  associated  with 
the  removal  of  the  asbestos  floor  tile  was 
approximately  S9,200.  The  radiological 
survey  cost  associated  with  Bnilrfing 
T030  could  not  be  isolated  from  total 
radiological  facility  surveys  but  is 
estimated  to  have  cost  approximately 
$20,000. 

No  appreciable  personnel  radiation 
exposure  was  anticipated  or 
encountered  during  decontamination 
and  decommissioning  and  surveying  of 
Building  T030. 

The  certification  docket  will  bo 
available  for  review  between  9:00  a.m. 
and  4KM)  p.m.,  Monday  through  Friday 
(except  Federal  holidays),  in  the  U.S. 
DOE  Public  Reading  Room  located  in 
Room  lE-190  of  the  Forrestal  Building, 
1000  Independence  Avenue,  S.W., 
Washington,  CXD  Copies  of  the 
certification  docket  will  also  be 
available  at  the  following  locations: 
DOE  Public  Docimient  Room,  U.S. 
Department  of  Energy,  Oakland 
Operations  Office,  the  Federal  Building. 
1301  Clay  Street,  Oakland,  California; 
California  State  Universify,  Northridge, 
Urban  Archives  Center,  Oviatt  Library, 
Room  4. 18111  Nordhoff,  Northridge, 
California;  Simi  Valley  Library,  2629 
Tapo  Canyon  Road,  Simi  VaUey, 
California;  and  the  Piatt  Branch,  Los 
Angeles  Public  Library.  23600  Victory 
Boulevard.  Woodland  Hills.  California. 

DOE  has  issued  the  following 
statement  of  certification. 


TecliBology  Engineering  Center,  Baikling 
T030 

The  U.S.  Department  of  Energy  (DOE), 
Oakland  Operations  Office,  Environmental 
Restoration  Division,  has  reviewed  and 
analyzed  the  radiological  data  (ditained 
following  decontamination  of  Building  T030 
at  the  Energy  Technology  Engineering  Canter. 
Based  on  anafysis  of  all  data  collected  and 
the  results  of  the  independent  verification. 
DOE  cOTtifies  that  the  following  property  is 
in  compliance  with  DOE  radiological 
decaotamioatioa  criteria  and  standards  aa  . 


established  in  DOE  Order  5400.5.  This 
certification  of  compliance  provides 
assurance  that  future  use  of  the  property  will 
result  in  no  radiological  exposure  ^>ove 
applicable  guidelines  established  to  protect 
members  of  the  general  public  or  nte 
occupants.  Accordingly,  the  property 
specified  below  is  released  from  DOE's 
fiavironmental  Restoration  Program. 

Property  Owned  by  Boeing  North 
American  Incorporated 

Building  T030  at  the  Energy 
Technology  Engineering  Center 
(situated  within  Area  IV  of  the  Santa 
Susana  Field  Laboratory),  located  in  a 
portion  of  Tract  "A"  of  Rancho  Simi.  in 
the  County  of  Ventura.  State  of 
California,  as  per  map  recorded  in  Book 
3,  Page  7  of  Miscellaneous  Records  of 
Ventura  County. 

Issued  in  Washington,  D.C.,  on  October  10. 
1997. 

JaaMal-Fiora. 

Acting  Deputy  Aaistant  Secretaryfm^ 

Environmental  Restoration. 

[FR  Doc  97-27720  Filed  10-17-97;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Ayancy  miofmaoon  vonacuon 
Acllvttiaa:  Propoaad  CoHactton; 
Commani  RaQuaat 

AQBICY:  Energy  Information 
Administration.  IX)E 

ACnON:  Agency  information  collection 
activities:  Proposed  collection;  comment 
request 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  solicitiiig 
comments  concerning  the  prop«ied 
extension  to  the  Form  EIA-1605, 
"Voluntary  Reporting  of  Greenhouse 
Gases."  Oong  version)  and  the  Form 
EIA-1605EZ.  "Volimtary  Reporting  of 
Ckeenhouse  Gases,"  (short  version). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  19. 
1997.  If  you  anticipate  that  you  will  be 
submittiiig  comments,  but  find  it 
difficult  to  do  so  within  the  pwiod  of 
time  allowed  by  this  notice,  you  shoidd 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 

ADDRESSES:  Send  conmients  to  Stephen 
E.  Calopedis,  Energy  Information 
Administration,  Office  of  Integrated 
Analysis  and  Forecasting,  EI-81, 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington.  DC  20585.  (202) 
586-1156,  e-mail: 

stephen.calopedi8#eia.doe.gov,  and 
FAX:  (202)  586-3045. 


FOR  FURTHER  VtfORMATKM  COffTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Stephen  E. 
Calopedis  at  the  address  listed  above. 

SUPPI^iENTARY  INFORMATION: 

L  Background 

n.  Current  Actions 

m.  Request  for  Comments 

LBackground 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (PtA.  L.  93- 
275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L-  95-91),  the 
Enargy  Information  Administration 
(EIA)  is  obliged  to  carry  out  a  central, 
comprehensive,  and  imified  energy  data 
and  information  program.  As  part  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  mergy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  fiiture  for  the  Nation's  economic 
and  social  needs. 

The  EIA,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden  (required  by  the 
P^erwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)),  conducts  a  presurvey 
consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  with  an  opportunity  to 
comment  on  proporad  and/or 
continuing  reporting  forms.  This 
program  helps  to  prepare  data  requests 
in  ue  desireidi  format,  minimifw 
reporting  biuden,  develop  cleaiiy 
understandable  reporting  forms,  and 
assess  the  impact  of  collection 
reouirements  on  respondents.  Also,  EIA 
will  later  seek  approval  by  the  OfBce  of 
Management  and  Budget  (OMB)  for  the 
collections  under  Section  3507(h)  of  the ' 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  Tide  44.  U.S.C  Chapter  35). 

The  EIA  developed  tiiese  greenhouse 
gas  forms  pursuant  to  section  1605(b)  of 
the  Energy  Policy  Act  of  1992  (Pub.  L. 
102-486,  42  U.S.C.  13385)  to  reflect  the 
guidelines  set  forth  in  Voltmtary 
Reporting  of  Greenhouse  Gases  under 
section  1605(b)  of  the  Energy  Policy  Act 
of  1992:  General  Guidelines  (DOE/PO- 
0028).  These  forms  are  designed  to 
collect  volimtarily  reported  data  on 
greenhouse  gas  emissions,  achieved 
reductions  of  these  emissions,  and 
ittovased  carbon  fixation.  Further,  the 
forms  support  the  Climate  Change 
Action  Plan  by  collecting  information 
on  commitments  to  reduce  greenhouse 
gas  emissioits  and  to  sequester  cartxin  in 
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future  y^an,  including  the  pingress 
made  toward  meeting  those 
commitments.  The  Office  of 
Maiuigement  and  Budget  approved  these 
forms  on  May  26, 1995  (OMB  No.  1905- 
0194). 

You  may  wish  to  participate  in  the 
program  to:  (1)  Establish  a  public  record 
of  your  emissions  and  reductions  for 
any  years  from  1987  onwards:  (2) 
demonstrate  progress  toward  meeting 
commitments  made  under  voluntary 
programs  to  reduce  emissions  of 
greenhouse  gases:  (3)  inform  the  public 
about  greenhouse  gas  emissions  and 
reduction  strategies;  and  (4)  contribute 
to  educational  exchanges  on  the  most 
effective  wajrs  to  reduce  emissions  of 
greenhouse  gases.  The  EIA  publishes  an 
annual  report/review  of  the  1605(b) 
volimtary  reporting  of  greenhouse  gases 
program.  In  addition.  EIA  has 
established  a  publicly  available  database 
of  the  information  reported  each  year, 
which  serves  as  a  clearinghouse  of 
information  and  case  studies. 

IL  Curraat  Actinw 

This  action  represents  a  request  for 
the  extension  of  the  expiration  date  with 
no  other  changes,  of  existing  collections 
(Form  EIA-1605  and  Form  EIA- 
1605EZ).  The  request  will  include  an 
extension  frnm  the  currently  approved 
OMB  expiration  dates  (May  31.  1998)  to 
May  31.  2001,  i.e.,  3-year  extension  o£ 
the  Forms  EIA-1605  and  EIA-1805E2L 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  n.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  responses. 
Please  indicate  to  which  form(s)  your 
comments  apply. 

General 


A.  Is  the  proposed  collection  of 
infiormation  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  EIA  make 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  PotentiaJ  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not. 
which  instructions  require  clarification? 

B.  Can  data  be  submitted  by  the  due 
date? 


C  Public  reporting  burden  for  this 
collection  is  estimated  to  average: 
Form  EIA-1605:  40  hours  per  response 
Form  EIA— 1605EZ:  4  hours  per  response 
Burden  includes  the  total  time,  effort,  or 
financial  resources  expended  to 
generate,  maintain,  retain,  or  disclose  or 
provide  the  information. 

Please  comment  on  (1)  the  accuracy  of 
our  estimate  and  (2)  how  the  agency 
could  minimize  the  burden  of  the 
collection  of  information,  including  the 
use  of  information  technology. 

D.  EIA  estimates  that  respondents  will 
incur  no  additional  costs  for  reporting 
other  than  the  hours  required  to 
complete  the  collection.  What  is  the 
estimated:  (1)  Total  dollar  amount 
annualized  for  capital  and  start-up 
costs,  and  (2)  recurring  annniil  costs  of 
operation  and  maintenance,  and 
purchase  of  services  associated  with  this 
data  collection? 

E.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do.  spediy  the 
agency,  the  data  element(s).  and  the 
methods  of  collection. 

As  a  Potential  Uwer 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  jrou  use 
the  data?  Be  specific. 

C.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  If  so.  wBat  are 
their  deiSciencies  and/or  strengths? 

D.  For  the  most  [>art,  informati  n  is 
published  by  EIA  in  U.S.  custom..,.y 
units,  e.g..  cubic  feet  of  natiiral  gas. 
short  tons  of  coal,  and  barrels  of  oil. 
Would  you  prefer  to  see  EIA  publish 
more  information  in  metric  units.  e.g., 
cubic  met«s.  metric  tons,  and 
kilograms?  If  yes,  please  specify  what 
information  (e.g.,  coal  production, 
natural  gas  consumption,  and  crude  oil 
imports),  the  metric  imit(s)  of 
measurement  prefarred,  and  in  which 
EIA  publication(s)  you  would  like  to  see 
such  information. 

Conunents  submitted  in  tesfmnse  to 
this  notice  will  be  sunmiarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  request  for  a  3-year 
extension  of  the  forms.  They  also  will 
become  a  matter  of  public  record. 

StatMa*7  Anthorily:  Sectioa  3506  (c)(2KA) 
of  the  Paperwork  Reduction  Act  of  1995 
(Ptib.  L.  104-13). 

luuad  in  Washingtoa.  DC,  October  17, 
1907. 

JayHri—Hwii,, 

Agency  CJearance  Officer.  Statistics  and 

Methods  Group,  Energy  Infonnation 

Administration. 

IFR  ftic.  97-27718  FUed  10-17-97;  8:45  am) 

■MXMO  COOC  MS».«1-^ 


DEPARTMBfT  OF  ENERGY 

Fadarai  Er>«rgy  Regulatory 
Commission 

[Dodwt  Na  RP97-621-001] 

Qardan  Banks  Gas  PipeNne,  LLC; 
Notlca  of  Propoaad  Changes  in  FERC 
Gas  Tariff 

October  14, 1997. 

Take  notice  that  on  October  9, 1997. 
Garden  Banks  Gas  Pipeline,  LLC  (GBBP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1, 
Substitute  Second  Revised  Sheet  No. 
106,  to  become  effective  October  11. 
1997. 

GBGP  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  letter  order 
issued  September  29,  1997  in  Docket 
No.  RP97-521-0O0,  whereby  GBGP  was 
directed  to  refile  tariff  sheet  No.  106 
within  15  days  of  the  date  of  the  letter 
order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoiaaCMkdl. 
Secretary. 

(PR  Doa  97-27667  Filed  10-17-97;  8:45  am] 
MUMQ  OOOC  «n7-«1-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Raguiatory 
Commiaaion 

[Docket  Na  CP9e-12-00(q 

Florida  Gas  Tranamiaaion  Company. 
Notlca  of  Raquaet  Undar  Blankal 
Authorization 

October  14,  1997. 

Take  notice  that  on  October  9, 1997, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  P.O.  Box 
1188,  Houston.  Texas  77251-1188,  filed 
in  Docket  No.  CP98-1 2-000  a  request 
pursuant  to  §§  157.205  and  157.216  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
by  sale  certain  fecilities  to  Peoples  Gas 
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System  (PCS),  imder  PGTs  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  abandon  by  sale  to 
PGS  the  following  fecilities:  (1)1.7 
miles  of  the  6-inch  Miami  Latraal  from 
the  outlet  of  M&R  Station-POI  No.  16119 
to  the  terminus,  (2)  6.1  miles  of  4-inch 
(keen  Covet  Springs  Lateral  and  meter 
station  site  starting  from  the  connection 
on  the  Jacksonville  Latmal  to  the 
tenninus  of  the  Lateral,  (3)  the  Sarasota 
PGS  Latwal  that  consists  of  5.7  miles  of 
the  8-inch  Sarasota  lateral  downstream 
or  South  of  FGT's  Lateral  Line  Valve 
25-6  through  and  including  LLV25-7  at 
the  terminus  of  the  8-inch  lateraL  and 
the  633  feet  of  3-inch  lateral  line  from 
the  8-inch  Sarasota  Latnal  at  MP  90.3 
to  the  Sarasota  MftR  Station,  and  (4)  the 
Sarasota  M&R  Station,  (with  the 
exception  of  the  EFM  eq\iipment  that 
will  oe  removed  and  placed  in  FGT's 
inventory  for  future  use). 

FGT  states  that  the  alMndonment  will 
not  result  in  any  disruption  at 
disadvantage  any  of  FGT's  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission. 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  s 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 


lai 

Secretary. 

(FR  Doc.  97-27662  Filed  10-17-«7: 8:45  am] 

■UMO  CCOC  Cn7-«1-M 

DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  R*9u**tory 
,  Gommlsilon 

(DoGlMt  Na  RP«7-2MMX»q 

Colorado  intarstala  Qaa  Company; 
Nolioa  of  Tariff  Comoilanca  FiUna 

October  14. 1997. 

Take  notice  that  on  October  8. 1997. 
Colorado  Interstate  Gas  Company  (CIG), 


tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  Sub  Second  Revised  Sheet  No. 
132A.07,  Orij^nal  Sheet  No.  132A.07a 
and  Sub  Second  Revised  Sheet  No. 
132A.08  to  be  effective  April  14. 1997. 

QG  states  the  tariff  sheets  are  filed  in 
compliance  with  the  order  issued 
September  25, 1997  in  Docket  No. 
RI*97-290-002  to  correct  pagination 
errors  and  a  footnote  reference.  QG 
states  that  it  has  made  no  change  to  the 
text  of  the  tariff  sheets. 

Any  person  desiring  tc  protest  this 
filing  should  file  a  protest  with  the 
Fedmal  Energy  Regulatory  Commission, 
888  First  Street  N£.,  Washington,  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Regulations.  All  suck 
jnotests  must  be  filed  as  provided  in 
§  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Cranmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestsnts  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
availsble  for  public  inspection  in  the 
Public  Refarenoe  Room. 
LatoaCasteO. 

[FR  Doa  97-276SS  Filed  10-17-97;  8:45  am] 
lOOOscnr-tMi 


DEPARTMBfT  OF  ENERGY 
Enargy  Ragulalory 


(Pro)sct  Nos.  2375,  ME  snd  8277,  M^ 

IntamaMonal  Papar  Company,  Otia 
nyoroawcinc  i«ompflny;  noiicaoi 
AppHcatlona  Tandarad  for  RHng; 
Nolica  of  AppUcationa  and  Applicant 
Prsparad  EA  Aocaplad  for  Rling; 
Nolica  Ra(|iiaating  Intarvantlons  and 


Prooadural  Schadula  and  Final 
Amandmant  Daadllna;  artd  NoMca 
flacfuaating  Commanti,  Rnal  Tama 
and  CondiUona,  nacommandatlons 
and  Prase  rlpUoni 

October  14. 1997. 

International  Paper  Company  and  Otis 
Hydroelectric  Company  have  filed  with 
the  Federal  Energy  Regulatory 
Qmimission  (Commission)  an  Applicant 
Prepared  Environmental  Assessment 
(APEA)  and  License  Applications  for 
the  Riley-Jay-Livermore  Project  No. 
2375  and  the  Otis  Project  No.  8277 
located  on  the  Androscoggin  River, 
Maine. 

The  (iroposed  Riley-Jay-Livennore 
Project  consists  of  three  separate 
developments.  The  existing  fecilities  at 
the  Riley  Project  include:  (1)  A  19.2  ft- 


high  by  757  ft-long  L-shaped  dam 
constructed  of  rock-filled  timber 
cribbing;  (2)  two  contiguous  spillway 
sections  topped  with  48  inCh-high  flash 
boards;  (3)  a  7.3  mile-long 
impoundment  writh  a  sur^ce  area  of  578 
acres;  (4)  a  triangular  shaped  forebajr;  (5) 
a  powerhouse  intake  containing  six 
timber  gates;  (6)  a  poweriiouse 
containing  six  identical  1.3  megawatt 
(MW)  generating  units  with  a  total  rated 
hydraiUic  capacity  of  5,556  cfe;  and  (7) 
a  substation  connected  to  a  one-mile 
long.  13.8  kilovolt  (kV)  transmission 
line. 

The  existiog  fiKilities  st  the  Jsy 
Project  include;  (1)  An  893  foot-long 
dsm  comprised  of  three  non-contiguous 
sections,  two  with  32-inch  high 
flashboerds;  (2)  a  150-foot-long  by  37 
foot  wide  poweriiouse  intake  containing 
six  timber  gates;  (3)  six  identical 
horizontal  shaft  turbines  with  maximum 
and  minimum  hydraulic  capacities  of 
550  cubic  feet  per  second  (cb)  and  200 
c£b,  respectively,  for  a  total  rated 
hydraulic  capacity  of  3,300  cfii;  (4)  s  1.5 
mile-long  impoundment  with  a  sur&cs 
area  of  206  acres;  (5)  a  320  foot-long 
forebay;  (6)  a  powerhouse  containing  six 
gmerstois  writti  s  totsl  instslled  capacity 
of  3.125  kilowatts  (kW);  and  (7)  a 
substation  connected  to  a  6.000  foot- 
loog,  13.8  kV  transmission  line. 

l%e  existing  facilities  at  the 
Livmnore  Project  include;  (1)  An  849 
foot-long  concrete  gravity  dam;  (2)  a  25- 
foot-long  forebay  intake  structure  with 
10  steel  gates;  (3)  a  0.75  mile-long 
impounoDMnt  with  46  acres  surface 
area;  (4)  a  powerhouse  intake  structtire 
containing  eight  timber  gates;  (5)  a 
powerhouse  containing  eight  identical 

turbines  with  mnYimiiTn  and  Ttiinimiim 

hydraulic  capacities  of  432  cfa  and  100 
c£i,  respectively,  for  a  total  rated 
hydraulic  capacity  of  3.456  cfa;  (6)  ei^t 
generators  with  an  installed  capacity  of 
8.165  kW;  and  (7)  a  sub  station 
connected  to  a  3.2  mile-long.  13.8  kV 
transmission  line. 

International  Paper  proposes  the 
following  new  facUities  at  the  Livermore 
Project:  (1)  Refurbishing  three  existing 
generating  units;  (2)  removing  two 
existing  generating  units  from  operation: 
(3)  inntalling  two  new  4.12  MW 
horizontal  ICaplan  units  which  would 
discharge  into  the  existing  tailrace;  (4) 
inrtalling  a  1.32  MW  vertical  Kaplan 
unit  discharging  into  the  lower  portion 
of  the  bypass  reach;  and  (5)  upgrading 
0.8  mile  of  transmission  line  between 
Livermore  and  Otis  Projects  to  a  13.8  kV 
ov^iead  line.  The  proposed  Livermore 
project  would  have  a  total  of  6 
generating  units.  Total  hydraulic 
c^Mtcity  would  increase  bom  3.456  cfa 
to  5.400  cfa.  Installed  capacity  at 
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Livermoie  would  increase  from  7.8  MW 
to  12.26  MW. 

The  Otis  Project  consists  of  one 
development.  The  existing  focilities  at 
the  OUs  Proif^ct  include:  (1)  A  577  foot- 
long  concrete  gravity  dam  in  two 
sections,  one  with  2  foot-high  flash 
boards,  and  the  second  with  2.21  foot- 
high  flashboards;  (2)  an  80- foot-long 
forebay  intake  structures  with  2 
headgates;  (3)  a  2.5  mile-long 
impoundment  with  115  acres  siirfiica 
area;  (4)  a  powerhouse  containing  two 
identical  5,175  kW  generating  units 
with  a  total  hydraulic  capacities  of 
6,000  C&;  and  (5)  a  substation  connected 
to  a  3.0  mile-long  13.8  kV  transmission 
line. 

Purpoee  of  Notice 

The  purpose  of  this  notice  is  to:  (1) 
Inform  all  interested  parties  that  an 
APEA  and  final  license  applications  for 
the  Riley-Jay-Livermore  Project  and  Otis 
Project  have  been  filed  with  the 
Commission  on  September  25, 1997. 
and  are  available  for  the  public 
inspection;  (2)  inform  all  parties  that  the 
applications  and  APEA  are  hereby 
accepted:  (3)  invite  interventions  and 
protests;  (4)  solicit  comments,  final 
recommendations,  terms  and 
conditions,  or  prescriptions  on  the  final 
license  applications  and  APEA;  and  (5) 
identiiy  an  approximate  schedule  and 
procedures  that  will  be  followed  in 
processing  the  applications  and  APEA. 

International  Paper  Company  and  Otis 
Hydroelectric  Company  have  used  a 
Collaborative  Team  approach  to  prepare 
the  APEA  for  the  Riley-Jay  Livermore 
and  Otis  Hydroelectric  Projects.  The 
Collaborative  Team  consists  of  federal, 
state,  and  local  agencies,  non- 
governmental organizations,  and  the 
public.  The  Collaborative  Team  has 
been  meeting  since  September  1994  to 
guide  the  study  process  and  prepare  the 
APEA.  The  Collaborative  Team  has 
reached  agreement  as  to  the  preferred 
alternative  for  relicensing  these  projects. 
This  agreement  is  reflected  in  the  APEA 
as  the  preferred  alternative. 

Applicant  Prepared  EA  Procese  and 
Procaaring  Schedule 

The  Energy  Policy  Act  of  1992  (EP 
Act)  gives  the  Commission  the  authority 
to  allow  the  filing  of  an  APEA  with  a 
license  application.  The  EP  Act  also 
directs  the  Commission  to  institute 
procedures,  including  pre-application 
consiiltations,  to  advise  applicants  of 
studies  or  other  information  foreseeable 
required  by  the  Commission. 

On  April  27, 1995,  the  Director,  Office 
of  Huydropower  Licensing,  waived  or 
amended  certain  of  the  Commission's 
regulations  to  allow  for  coordinated 


processing  of  the  license  applications 
and  the  APEA.  Since  then,  the 
Commission  has  been  working 
cooperatively  in  advising  the 
Collaborative  Team  of  studies  or  other 
information  foreseeable  required  by  the 
Commission. 

National  Environmental  Policy  Act 
(NEPA)  scoping  was  conducted  on  the 
projects  through  scoping  doounents 
issued  December  8, 1994,  and  May  12, 
1995,  and  in  public  scoping  meetings  on 
January  10, 1995.  Draft  license 
applications  and  preliminary  DEA 
(PDEA)  were  issued  by  the  Collaborative 
Team  for  conunent  on  March  28, 19si7. 
The  final  license  applications  and  APEA 
were  filed  with  the  Commission  on 
October  25, 1997.  The  APEA  includes 
responses  to  all  OMnments  received  on 
the  PDEA. 

Commission  staff  have  reviewed  the 
APEA  and  license  applications  and  have 
determined  that  the  applications  are 
acceptable  and  no  additional 
information  or  studies  are  needed  to 
prepare  the  Conunission's  draft  EA.  The 
deadline  for  applicants  filing  any  final 
amendments  to  the  application  is  45 
days  from  the  date  of  this  notice. 
Conunents,  as  indicated  below,  are  now 
being  requested  from  interested  parties. 
Any  comments  received  will  be 
addressed  in  the  draft  EA  issued  by 
Commission  by  late  December  1997,  or 
early  1998.  There  will  be  a  30-day  "*" 
comment  period  on  the  draft  EA.  A  final 
EA  is  scheduled  for  March  30, 1998,  or 
earlier. 

Interventions  and  Protesta 

All  such  filings  mint:  (1)  Bear  in  all 
capital  letten  the  title  "MOTION  TO 
INTERVENE",  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protecting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385  2005.  All  motions 
to  intervene  must  be  received  60  days 
from  the  date  of  this  notice.  A  copy  of 
any  motion  to  intervene  or  protest  must 
be  served  on  each  applicant 

Comments,  Final  Terms  and 
Conditions,  Recommendations  and 
Prescriptions 

Interested  parties  have  60  days  from 
the  date  of  this  notice  to  file  with  the 
Commission,  any  final  conunents,  final 
recommendations,  terms  and  conditions 
and  prescriptions  for  the  Riley-Jay- 
Livermore  and  Otis  Hydroelectric 
Projects.  The  applicants  will  have  45 
days  to  respond.  In  view  of  the  high 
level  of  early  involvement  of  the 


Collaborative  Team,  we  expect  the 
majority  of  comments  to  reflect  the 
agreement  and  preferred  alternative  in 
die  DEA. 

Copies  of  the  Applications  and  APEA 

A  copy  of  the  DEA  and  final  license 
applications  are  available  for  review  by 
contacting  Steve  W.  Groves, 
International  Paper  Company, 
Androscoggin  Mill,  Riley  Road,  Jay, 
Maine  04239,  or  phone  207-897-1389. 
Copies  of  these  documents  are  also 
available  for  review  in  the 
Commission's  Public  Reference  Room. 

Filing  Requirements 

The  above  documents  must  be  filed 
by  providing  an  original  and  8  copies  as 
required  by  the  Commission's 
regulations  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  DC  20426. 

In  addition  to  the  above  copies, 
comments  or  interventions  may  also  be 
submitted  on  a  3i>^-inch  diskette 
formatted  for  MS-DOS  based  computers 
to:  Secretary,  Federal  Energy  Regulatory 
Commission,  888  Firat  St,  NE, 
Washington.  DC  20426.  FDr  Macintosh 
users,  it  would  be  helpful  to  save  the 
documents  in  Macintosh  word 
processor  format  and  then  write  them  to 
files  on  a  diskette  formatted  for  MS- 
DOS  machines. 

Questions  regarding  this  notice  may 
be  directed  to  Commission  staff  Monte 
J.  TerHaar  at  202-219-2768. 
Linwood  A.  Walaaa,  ;r„ 
Acting  Secntary. 
(FR  Doc.  97-27609  Filed  10-17-97;  8:45  am] 

BMJJNO  COOK  SnT-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaion 

[Docket  No.  RP97-446-00?] 

Nautilus  Pipeline  Company,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Qas  Tariff 

October  14, 1997. 

Take  notice  that  on  October  9, 1997. 
Nautilus  Pipeline  Company,  LLC 
(Nautilus)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1 ,  the  Tariff  sheets  set  forth  on 
Appendix  B  to  the  filing  in  compliance  .. 
with  the  Commission's  Order  Nos.  587, 
587-B  and  587-C  to  become  effective 
November  1, 1997. 

On  July  17. 1996,  the  Commission 
issued  order  No.  587  which  revised  the 
Commission's  regulations  governing 
interstate  natural  gas  pipelines  to  follow 
standardized  business  practices  issued 
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by  the  Gas  Industry  Standards  Board 
(GISB).  On  January  30,  1997,  the 
Commission  issued  Order  No.  587— B 
which  it  adopted  some  of  the  EDM 
standards  for  conducting  business 
transactions  over  the  Internet  using  an 
Internet  server  model.  On  March  4, 
1997,  the  Commission  issued  Order  No. 
587-C  which  incorporated  by  reference 
27  GISB  business  practices  that  revised 
and  supplemented  the  standards 
adopted  in  Order  No.  587  as  ivell  as  one 
new  communication  standard.  Nautilus 
states  that  the  tariff  sheets  submitted 
herewith  revise  its  tariff  to  comply  with 
Order  Nos.  587,  587-B  and  587-C. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loia  D.  Cashell, 
Secretary. 
[FR  Doc.  97-27666  FUed  10-17-97;  8:45  am] 

SNJJNO  OOOe  S717-01-«5  -  ^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  CP9e-811-000  and  CP96-311- 
001] 

Williams  Natural  Gas  Company;  Notice 
of  Meeting 

October  14, 1997. 

Take  notice  that  there  will  be  a 
meeting  on  October  22, 1997,  at  10:00 
a.m.  in  Room  71-56,  between 
representatives  of  Williams  Natural  Gas 
Company  (Williams)  and  the 
Commission  staff.  The  purpose  of  the 
meeting  is  to  review  the  technical 
details  of  Williams'  reservoir 
engineering  study  and  new  operational 
plan  for  Williams'  Elk  City  Storage 
Field,  both  of  which  Williams  must  file 
with  the  Commission  by  November  30, 
1997. 

In  order  that  we  may  assess  whether 
the  seating  at  the  designated  location 
will  be  adequate,  those  planning  to 
attend  should  notify  Mr.  Marc  Poole,  at 
(200)  208-0482,  of  the  number  of 


representatives  that  you  expect  to  send 

to  the  meeting. 

Lois  D.  CaslielL 

Secretary. 

[FR  Doc.  97-27660  FUed  10-12-97;  8:45  am) 

BHJJNG  CODE  e717-«H-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

[Docket  Na  CP97-724-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  the 
Proposed  1998  Une  F  Replacentent 
Project  and  Request  for  Comments  on 
Environmental  Issues 

October  14, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Conunission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of 
facilities  proposed  in  the  1998  Line  F 
Replacement  Project'  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

Summary  of  the  Proposed  Prelect 

NorAm  Gas  Transmission  Company 
(NGT)  wants  to  replace  an  existing 
mainline  pipeline,  abandon  gas  storage 
and  supply  pipelines,  and  make 
mainline  enhancements  to  its  pipeline 
system  in  Louisiana.  NGT  states  that 
these  actions  would  improve  the  safety, 
reliability,  and  efficiency  of  its  pipeline 
system.  Specifically,  NGT  seeks 
authorization  for  the  following  activities 
in  Louisiana: 

•  Abandon  about  60  miles  of  20-inch- 
diameter  pipeline  on  Line  F  in  Caddo, 
Bossier,  Welter,  Claibdme,  and 
Lincoln  Parishes  and  replace  it  with 
about  61  miles  of  20-inch-diameter 
pipeline  in  ten  segments  ranging  from 
200  feet  to  32.8  miles  in  length.  Some 
portions  of  the  pipeline  to  be  abandoned 
would  be  removed,  other  portions 
would  be  left  in  place. 

•  Abandon  in  place  Line  1-F  (0.8 
mile  of  20-inch-diameter  pipeline)  and 
Line  FT-5  (0.9  mile  of  10-inch-diameter 
pipeline)  located  in  Lincoln  Parish. 

•  Reclassify  about  8.2  miles  of  Line  F 
as  a  low  pressure  gas  supply  line  and 
operate  it  as  part  of  Line  F-l-F  in 
Caddo  Parish. 


•  Abandon  63  delivery  taps  installed 
on  the  old  Line  F  to  deliver  gas  to  rural 
customers  served  by  Arkansas  Louisiana 
Gas  Company,  and  relocate  36  other 
delivery  taps  to  the  new  Line  F. 

•  Install  pipeline  maintenance 
facilities  at  the  Buckley  Compressor 
Station  in  Caddo  Parish,  the  Red  Chute 
Compressor  Station  in  Bossier  Parish, 
and  the  Ruston  Storage  Compressor 
Station  in  Lincoln  Parish. 

NGT  proposes  to  begin  construction 
of  its  facilities  in  June  1998.  The  general 
location  of  the  project  frtcilities  is  shown 
in  appendix  1.'  If  you  are  interested  in 
obtaining  detailed  maps  of  a  specific 
portion  of  the  project,  or  procedural 
information,  please  write  to  the 
Secretary  of  the  Conunission. 

Land  Requiranents  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  855  acres  of  land. 
Following  construction,  about  249  acres 
would  be  maintained  as  new  permanent 
right-of-way.  The  remaining  acreage 
would  be  restored  and  allowed  to  revert 
to  its  former  use. 

NGT  intends  to  use  a  up  to  a  85-foot- 
wide  construction  right-of-way  for  the 
installation  of  the  replacement  pipeline. 
Where  the  replacement  pipeline  would 
be  parallel  to  the  existing  line,  15  to  30 
feet  of  the  construction  right-of-way 
would  be  within  NGT's  existing  ri^t-of- 
way.  ConsequenUy,  about  45  feet  of  new 
clearing  would  be  required  in  most 
areas.  All  but  the  eastermost  1.8  miles 
of  the  replacement  pipeline  would  be 
built  adjacent  to  NGT's  existing 
pipeline.  In  this  area,  75  feet  of  new 
right-of-way  would  be  cleared  for 
construction. 

After  the  replacement  pipeline  is  in 
service,  NGT  would  remove  the  majority 
of  the  old  pipeline.  Abandonment 
activities  would  take  place  entirely 
within  NGT's  existing  40-foot-wide 
right-of-way.  Following  construction, 
NGT  would  maintain  a  40-foot-wide 
permanent  right-of-way. 

Additional  temporary  work  space 
would  be  required  adjacent  to  the 
planned  construction  right-of-way  at 
road  and  stream  crossings.  These  areas 
would  vary  in  size  between  4,000  and 
168,000  square  feet. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 


'  NorAm  Gas  Transmission  Company's 
application  was  Bled  with  the  Commission  under 
section  7  of  the  Natural  Gas  Act  and  Part  1 57  of  the 
Commission's  regulations. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street, 
N.E.,  Washington.  DC.  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  rqpeiving  this  notice  in  the  mail. 
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impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 

•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlifiB 

•  endangered  and  threatened  species 

•  landuse 

•  cultural  resources 

•  air  quality  and  noise 

•  public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  pro|ect  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 


Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  wrill 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currendy  Identified  EnTiranmental 


We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  Cacilities  and  the 
environmental  information  provided  by 
NGT. 

This  preliminary  list  of  issues  may  be 
changed  based  on  your  comments  and 
our  analysis. 


•  The  proposed  replacement  pipeline 
would  cross  68  waterbodies,  13  of 
which  are  greater  than  100  f^t  wide. 

•  The  project  would  disturb  about  17 
acres  of  wetland  during  construction, 
including  8  acres  of  forested  wetland. 

•  Eleven  residences  would  be  within 
50  feet  of  the  edge  of  the  construction 
right-of-way. 

•  The  pipeline  would  cross  Bayou 
Dorcheat,  a  Louisiana  Natural  and 
Scenic  Waterway,  using  a  directional 
drilling  technique. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
conmients  or  concerns  about  the  project 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  meastires  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  conmients  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
Lois  Cashell,  Seoetary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E..  Room  lA.  Washington,  D.C 
20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Refiarence  Docket  No.  CP97-724- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C  on 
or  before  November  17, 1997. 

Becoming  an  Interfeiior 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  docimients  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeldng  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Enviroiunental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 


intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Afhirs  at  (202)  208-1088. 
UkaCMlMU. 
Secretary. 

[FR  Doc  97-27661  Piled  10-17-07;  8:45  am] 
■UJNQ  CODE  SnT-At-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  RaguMory 
Conmiiaaion 

Notice  of  intent  To  nie  An  Application 

October  14. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
Mrith  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  309. 

c.  Date  filed:  October  3, 1997. 

d.  Submittad  By:  Pennsylvania 
Electric  Company,  current  licensee. 

e.  Name  of  Project:  Piney 
Hydroelectric  Project 

f.  Location:  On  the  Qarion  River,  in 
the  Clarion  County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  current  license: 
June  1. 1979. 

L  Expiration  date  of  current  licmue: 
October  12. 2002. 

j.  The  project  consists  of:  (1)  A  125- 
foot-high,  700-toot-long  concrete  gravity 
arch  dam;  (2)  a  653-acre  reservoir.  (3)  a 
powerhouse  containing  three  generating 
units  with  a  total  instaUed  capacity  of 
28.800  kW;  (4)  a  115-kV  and  34.5-kV 
transmission  and  distribution  facility; 
and  (5)  appiutenant  bcilities. 

k.  Pursuant  to  18  CFR  16.7. 
information  on  the  project  is  available 
at  Pennsylvania  Electric  Company. 
1001  Broad  Street,  Johnstown.  PA 
15907,  (814)  533-8111. 

1.  FERC  contact:  Tom  Dean  (202)  219- 
2778. 

m.  Pursuant  to  18  CFR  16.9  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
October  12.  2000. 
LobaCMheU, 
Secretary. 
(FR  Doc  97-27663  Filed  10-17-97;  8:45  am] 

MtUNQ  CODC  t7t7-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory  <- 

Commiasion 

Notice  of  Application  Tendered  for 
Filing  With  the  Commiaaion 

October  14, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No. :  P-10768-001 . 

c.  Date  Filed:  August  28, 1997. 

d.  Applicant:  City  of  PorUand, 
Michigan. 

e.  Name  of  Project:  Municipal 
Hydroelectric  Facility. 

f.  Location:  On  the  Grand  River  in 
Ionia  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Cktntact:  Robert 
Masselink,  RE.  or  Glen  Hendrix,  Earth 
Tech,  Inc.,  5555  Glenwood  Hills 
Parkway,  Grand  Rapids,  MI  49588.  (616) 
942-9600. 

i.  FERC  Contact:  William  Diehl.  P.E. 
(202) 219-2813. 

j.  Comment  Date:  60  days  bom  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The    ■ 
constructed  project  consists  of  the 
Portland  Municipal  Dam.  a  reservoir  of 
about  625  acre-feet  on  the  Grand  River, 
and  a  forebay  and  powerhouse  complex 
located  at  the  south  end  of  the  dam.  The 
powerhouse  is  equipped  with  two 
ttu^ine-generator  imits  having  a  total 
installed  capacity  of  375  kW. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  MICHIGAN 
STATE  HISTORIC  PRESERVA'OON 
OFFICER  (SHPO),  as  required  by  section 
106,  National  Historic  Preservation  Act, 
and  the  regtilations  of  the  Advisory 
Council  on  Historic  Preservation,  36. 
CFR  800.4. 

m.  Pursuant  to  $  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency.  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  from  the  issuance  date  of 
this  notice  and  serve  a  copy  of  the 
request  on  the  applicant 
Loia  D.  CasheU. 
Secretary. 

[FR  Doc  97-27664  Filed  10-17-97;  8:45  am] 
BiLUNQ  COM  >n7-ei-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6910-6] 

Agency  Announcement  of  Information 
Collection  Actlvltiea:  1907  Iron  and 
Steel  Induatry  Survey  (EPA  ICR  No. 
1830.01) 

AGENCY:  Environmental  Protection 
Agency  (EPA).' 

ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  United  States  Environmental 
Protection  Agency  (EPA)  is  planning  to 
submit  the  following  proposed 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB):  1997  hon  and  Steel  Industry 
Survey  (EPA  ICR  No.  1830.01).  This 
industry  includes  cokemaking, 
sintering,  ironmaking,  steelmaking, 
ladle  metallurgy,  vacuum  degassing, 
casting,  hot  forming,  salt  bath  descaling, 
acid  pickling,  cold  forming,  alkaline 
cleaning,  hot  coating,  and 
electroplating.  Before  submitting  an 
Information  Collection  Request  (ICR)  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  firom  the  public  on 
specific  aspects  of  the  proposed 
information  collection  survey 
instrument  as  described  below. 
DATES:  Comments  must  be  received  by 
EPA  no  later  than  December  19,  1997. 

ADDRESSES:  The  public  may  contact  Mr. 
George  Jett  at  the  EPA  for  a  paper  copy 
of  the  draft  survey  instrument  or  may 
download  the  draft  survey  instrument 
from  the  Internet  at:  http:// 
www.epa.gov/ost/Events/ 
index.htmlfaim.  Mr.  Jett  may  be  reached 
by  mail  at  the  U.S.  EPA,  Engineering 
and  Analysis  Division  (Mail  Code  4303), 
401  M  Street  SW.,  Washington,  DC 
20460;  or  by  telephone  at  (202)  260- 
7151  or  FAX  at  202-260-7185.  The  draft 
survey  instrument  includes  all  pertinent 
instructions,  information  request 
questions,  and  definitions. 

SUPPLEMENTARY  MFORMATION: 

Affected  Entities:  Entities  affected  by 
the  proposed  survey  include  fecilities 
that  manu£actiu«  iron  and  steel 
included  in  the  following 
manufacturing  operations:  cokemaking, 
sintering,  ironmaking,  steelmaking, 
ladle  metallurgy,  vacuum  degassing, 
casting,  hot  forming,  salt  bath  descaling, 
acid  pickling,  cold  forming,  alkaline 
cleaning,  hot  coating,  and 
electroplating.  The  survey  is  intended  to 
identify  and  collect  data  fiom  iron  and 
steel  industrial  sites  that  generate  and 


discharge  process  wastewater  firom  all 
manufacturing  processes  associated 
with  potential  water-using  industrial 
activities. 

Title:  1997  Iron  and  Steel  Industry 
Survey  (EPA  ICR  No.  1830.01). 

Abstract:  The  survey  is  intended  to 
collect  technical  (Part  A]  and  economic 
(Part  B)  information  required  by  EPA  in 
order  to  develop  revised  effluent 
limitations  guidelines  for  the  iron  and 
steel  manufectiiring  {xiint  sotirce 
category  as  described  above.  EPA  is 
required  by  section  304  (m)  of  the  Clean 
Water  Act  of  1987  (33  U.S.C  1314  (mj) 
to  review  effluent  limitations  guidelines 
and  standards  periodically  to  determine 
whether  the  current  regulations  remain 
appropriate  in  light  of  changes  in  the 
industrial  category  caused  by  advances 
in  manufactiiring  technologies,  in- 
process  pollution  prevention,  or  end-of- 
pipe  wastewater  treatment.  EPA  is  also 
required  by  the  terms  of  a  Consent 
Decree  with  the  Natural  Resources 
Defense  Council,  Inc.  (NRDC),  to 
develop  revised  effluent  limitations 
guidelines  and  standards  for  the  Iron  & 
Steel  industiy  (D.D.C.  Civ.  No.  89-2980. 
Januuy  31. 1992.  as  modified).  This 
survey  is  being  conducted  pursuant  to 
those  legislative  and  judicial 
requirements. 

This  survey  instrument  will  be  issued 
under  authority  of  section  308  of  the 
Clean  Water  Act  of  1987  (Federal  Water 
Pollution  Control  Act,  5  U.S.C.  1318), 
and  responses  from  data  collection 
survey  instnmient  recipients  are 
mandatory.  The  survey  instruments  will 
be  mailed  to  respondents  after  OMB 
approves  the  ICR.  The  ICR  that  will  be 
submitted  by  EPA  to  OMB  will  include 
discussion  of  the  comments  received  in 
response  to  today's  announcement.  The 
proposed  survey  instrument  is  a 
necessary  part  of  the  data  collection 
portion  of  the  effluent  limitations 
guidelines  development  process.  The 
proposed  siu-vey  instnmient  will  i 

provide  EPA  with  the  technical  and 
economic  data  required  to  evaluate 
effective  pollution  control  technologies 
and  the  economic  achievability  of  any 
final  rule  that  the  Agency  issues.  EPA 
will  consider  both  technical 
performance  and  economic 
achievability  when  making  final 
decisions  on  40  CFR  part  420. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit  ^ 

comments  to: 
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(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimise  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic. 
Ebechanical.  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  finflnH^l  resources 
expended  by  persons  to  generate. 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utiliza  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adfust  the  existing  ways  to  comply  with 
any  previoiisly  applicable  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
diadoae  the  information. 


The  proposed  survey  instrument  was 
developed  in  such  a  manner  as  to 
reduce  burden  and  improve  clarity.  EPA 
has  conducted  several  outreach 
meetings  through  project  status  briefings 
with  the  major  indus^  trade 
associations.  Additionally,  the  survey 
instrument  was  distributed  in  advance 
of  this  notice  to  the  following  industry 
trade  associations:  American  Iron  and 
Steel  Institute,  Steel  Manufacturers 
Association,  Specialty  Steel  Industry  of 
North  America,  the  Cold  Finished  Steel 
Bar  Institute,  The  Wire  Association 
International.  Incorporated,  the  Steel 
Tube  Institute  of  North  America,  and 
the  American  Cctlvanizers  Association, 
Incorporated. 

Because  of  the  complexity  of  the 
industry  and  the  substantial  changes  in 
the  iron  and  steel  industry  since  part 
420  was  promulgated  (47  FR  23284, 
May  27, 1982).  EPA  has  decided  to 
prepare  a  detailed  survey  Instrument  to 
characterize  accurately  current 
conditions  in  the  iron  and  steel  industry 
as  a  basis  for  establishing  equitable 
regulations.  The  September  1995 
"Preliminary  Study  of  the  Iron  and  Steel 
Category.  40  CFR  part  420  Effluent 
Limitations  Guidelines  and  Standards" 
(EPA  821-R-95-037),  provides  the  basis 
for  reassessing  the  existing  regulations. 
This  document  is  available  though  the 
National  Technical  Information  Services 
under  document  number  PB  96-126- 
156. 

EPA  typically  develops  and 
distributes  a  screener  questionnaire  in 
order  to  better  define  the  target 
population  for  a  regulation.  The 


screener  allows  the  agency  to  eliminate 
facilities  from  consideration  which  are 
net  anticipated  to  fit  under  the  scope  of 
the  regulation.  However,  for  the  iron 
and  steel  industry,  a  number  of  foctors 
make  this  additional  step  unnecessary. 
These  factors  include  the  existence  of 
well  organized  trade  associations, 
facility  lists  from  a  variety  of  data 
sources,  and  past  agency  experience. 
EPA  believes  that  the  target  population 
for  this  regulation  (approximately  577 
facilities)  is  small  enough  that  the 
survey  instrument  can  be  distributed  to 
all  facilities.  (This  number  may  change 
before  the  survey  is  mailed  as  we  refine 
our  methodology  for  determining  the 
target  population).  Therefore  there  will 
be  no  screener  questionnaire,  and  the 
survey  instrument  will  be  considered  as 
a  complete  census  and  not  merely  a 
partial  survey  of  the  industry.  Tlds  will 
allow  the  Agency  to  characterize  more 
accurately  the  industry,  and  thereby 
develop  a  regulation  more  pertinent  to 
the  entire  industry  than  if  a  partial 
survey  were  used.  The  Agency  solicits 
conunent  on  this  decision. 

The  EPA  burden  estimate  on 
industrial  facilities  is  deemed  to  be 
primarily  proportional  to  the  types  and 
number  of  manufacturing  processes. 
The  EPA  burden  eatinute  is  presented 
in  Table  1.  The  EPA  biirden  estimate  is 
based  on  an  estimated  population  of  577 
facilities  with  different  configurations  of 
manufacturing  processes  (fiom  large 
integrated  mills  to  medium  sized  mills 
(mini-mills)  to  small  stand  alone 
facilities).  EPA  estimates  that  the  total 
burden  will  be  98.895  hours. 


Table  i  .—Burden  Estimate  for  1997  iron  and  Steel  Industry  Survey 
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Finally,  EPA  will  mainhiin  a 
temporary,  toll-free  telephone  number 
once  the  survey  instrument  has  been 
mailed  that  survey  recipients  may  call 
to  obtain  assistance  in  completing  the 
survey  instnunent  EPA  believes  that 
the  toll-free  telephone  number  will 
greatly  reduce  burden  by  helping 
recipients  to  answer  specific  questions 
within  the  context  of  dieir  individual 
operations. 

Request  for  Comments:  Since  EPA 
must  develop  a  sound  technical  and 
economic  basis  for  equitable  national 
standards,  EPA  is  soliciting  comments 
and  siiggestions  regarding  the  substance 
and  form  of  the  draft  survey  instrument 


For  example,  are  the  directions  and 
questions  clear  and  concise;  are  the 
definitions  consistent  with  industry 
jargon  and  use  of  tenns;  are  the  right 
questions  in  the  siuvey;  if  not,  please 
suggest  more  appropriate  ones;  do  the 
questions  adequately  cover  all  pertinent 
factors  relevant  to  developing  equitable 
guidelines;  if  not,  what  needs  to  be 
added?  EPA  is  also  soliciting  comments 
on  means  of  reducing  the  data  collection 
burden.  EPA  requests  that  all 
suggestions  be  supported  in  order  to 
properly  evaluate  die  suggestion.  Any 
burden  reduction  suggestions  must 
consider  the  need  to  collect  information 
on  the  pollutants  being  discharged  by 


the  liulustries.  the  processes  that 
generate  the  pollutants,  alternative 
controls,  the  economic  achievability  of 
the  proposed  regulations,  and  the 
benefits  derived  from  reducing 
pollution  in  our  oceans,  lakes,  rivers, 
and  strecuns.  Please  send  any 
suggestions  to  Mr.  George  Jett  at  the 
address  listed  above. 
TwiorT.Dwriss, 

Dimctor.  Office  of  Science  and  Technology. 
(FR  Doc  97-27729  FUad  10-17-97;  8:45  am] 
MjjNQ  oooc  aso  10  r 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6010-q 

National  Adviaory  Council  for 
Environmental  Poliqf  and  Technology: 
FuH  Council  Meeting 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 


Und»  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92463,  EPA 
gives  notice  of  a  two-day  meeting  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  NACEPT  provides  advice 
and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  enviroiunental  policy  issues.  This 
meeting  is  being  held  to  formally 
present  reports  and  recommendations  to 
EPA  and  to  discuss  futiire  activities  and 
projects  of  NACEPT. 

Reports  and  recommendations  will  be 
presented  by  the  Reinvention  Crite^a 
Committee,  the  Community-Based   ^ 
Environmental  Protection  Committee, 
die  Toxic  Data  Reporting  Committee, 
and  the  Effluent  Guidelines  Committee. 
Future  activities  for  these  committees 
will  also  be  disc\issed,  as  well  as  plans 
for  the  topics  to  be  addressed  by  the 
Environmental  Information  and  Public 
Access  Committee,  and  the 
Environmental  Capital  Markets 
Committee,  which  are  two  new 
NACEPT  Commitiees. 
DATES:  The  two-day  public  meeting  will 
be  held  on  Wednesday,  November  5, 
1997,  from  9:00  a.m.  to  4:30  p.m.,  and 
Thursday,  November  6, 1997  from  8:30 
a.m.  to  12:00  Noon.  On  both  days,  the 
meeting  will  be  held  at  the  Sheraton 
National  Hotel,  Columbia  Pike  and 
Washington  Boulevard,  Arlington, 
Virginia. 

ADDRESSES:  Material  may  be  transmitted 
to  the  Committee  through  Gordon 
Schisler,  Deputy  Director,  Office  of 
Cooperative  Environmental 
Maiugement  (1601-F).  401  M  Street, 
SW.,  Washington.  DC  20460;  telephone 
(202)260-9741. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Clarence  Hardy,  Designated  Federal 
Officer  for  NACEPT,  U.S. 
Environmental  Protection  Agency, 
(1601-F).  Washington.  D.C.  20460; 
telephone  (202)  260-9741. 

Dated:  October  9. 1997. 
Gonian  Schiskr. 

Acting  Designated  Federal  Official. 
[FR  Doc  97-27728  Filed  10-17-97;  8:45  am] 
OOOC 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-67S2-3;  CWA-ST-M-OOI] 

GTE  Corporation;  Proposed  Clean 
Water  Act  Claaa  II  Administrative 
Complaint  Assessment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  filed  a  civil 
administrative  complaint  against  GTE 
Corporation  (GTE)  for  failure  to  prepare 
SpiU  Prevention  Countermeasure  and 
Control  (SPCC)  plans  for  89  facilities 
where  it  stored  diesel  oil,  88  with  above 
ground  and  one  with  below  ground 
tanks,  in  violation  of  the  Clean  Water 
Act  (CWA)  and  its  implementing 
regulations.  EPA  under  CWA  section 
311  has  assessed  a  civil  penalty  and 
provided  GTE  notice  of  the  proposed 
issuance  of  an  order  assessing  a  penalty 
and  an  opportunity  for  a  hearing.  The 
Administrator,  as  required  by  CWA 
section  311,  is  providing  public  notice 
and  reasonable  opportunity  to  interested 
persons  to  comment  on  the  proposed 
issuance  of  the  order. 
DATES:  Comments  on  this  proposed 
order  are  due  on  or  before  November  19, 
1997. 

ADDRESSES:  Mail  written  conmients  to 
Ms.  Angela  DeVore,  Multimedia 
Enforcement  Division  (2248-A), 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person,  deliver  comments  to  Ms.  Angela 
DeVore,  Multimedia  Enforcement 
Division,  Environmental  Protection 
Agency,  Rm.  3117,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC. 

Comments  may  also  be  submitted 
electronically  to: 

devore.angelaOepaniail.epa.gov.  Follow 
the  instructions  imder  Unit  D.  of  this 
document 

The  public  record  for  the  proceediag 
is  located  in  the  Office  of  the  EPA 
Headquarters  Hearing  Clerk.  Ms.  Bessie 
Hammiel,  Rm.  C-400, 401  M  St.,  SW., 
Washington,  DC.  Monday  through 
Friday,  excluding  legal  holidays  from  8 
a.m.  to  4:30  p.m.;  telephone  (202)  260- 
4865. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of  40 
CFR  Part  22 — Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  to 
review  the  complaint  or  other 
documents  filed  by  the  parties  in  this 
proceeding,  comment  upon  the 
prot>osed  penalty  assessment,  or 


participate  in  any  hearing  that  may  be 
held,  should  contact  Ms.  Angela 
DeVore,  Multiaiedia  Enforcement 
Division  (2248-A),  Environmental 
Protection  Agency,  401  M  St,  SW.. 
Washington,  DC  20460;  telephone  (202) 
564-2235;  fax  (202)  564-9001;  e-mail: 
devore.angelaOepamail.epa.gov. 

For  tedmical  information  contact 
Goard  C.  Kraus,  Multimedia 
Enforcement  Division,  Office  of 
Enforcement  and  Compliance 
Assurance,  at  (202)  564-6047*. 
SUPPLBHENTARY  MFORMATION: 

Electronic  Availability:  Electronic 
copies  of  this  document  are  available 
from  the  EPA  Home  Page  at  the  Federal 
Rflgiater— Environmental  Documents 
entiy  for  this  document  imder  "Laws 
and  Regulations"  (http://www.epa.gov/ 
Cadrgstr/). 

L  Backgroond 

GTE,  One  Stamford  Forum,  Stamford, 
CT  06904,  self-disclosed  to  EPA  that  it 
had  foiled  to  prepare  SPCC  plans  for  89 
facilities  where  it  stored  diesel  oil.  88 
with  above  ground  and  one  with  below 
ground  tanks,  in  violation  of  the  CWA 
and  40  CFR  part  112.  The  disclosures 
were  made  pursuant  to  the  EPA 
"Incentives  for  Self-Policing:  Discovery, 
Disclosures,  Correction  and  Prevention 
of  VioUtions"  ("the  Audit  Policy")  (60 
FR  66706,  December  22, 1995).  EPA 
filed  an  administrative  civil  complaint 
against  GTE  on  September  29, 1997  (in 
re:  GTE  Corporation,  CWA-97-4i-001). 
The  administrative  penalty  proposed  in 
the  complaint  is  the  statutory 
minrimnfn,  $125,000.  EPA  intends  to 
settie  this  action  imder  the  Audit  Policy. 
Using  the  criteria  set  forth  in  the  policy, 
EPA  intends  to  waive  any  gravity  baaed 
penalty  and  collect  economic  benefit 
enjoyed  by  the  Respondent  because  of 
delayed  compliance  with  the  SPCC 
regulations.  The  proposed  settiement 
figure  for  this  matter  is  $16,708.  This 
settiement  is  subject  to  public  notice 
and  comment  under  CWA  section  311 
(33  U.S.C.  1321). 

Undor  CWA  section  311(bH6)  (33 
U.S.C.  1321(b)(6)),  any  owner,  operator, 
or  person  in  charge  of  a  vessel,  onshore 
facility,  or  ofishore  facility  from  which, 
oil  is  discharged  in  violation  of  CWA 
section  311(b)(3)  (33  U.S.C  1321(b)(3)), 
or  who  fails  or  refuses  to  comply  with 
any  regulations  that  have  been  issued 
under  CWA  section  311(j)  (33  U.S.C 
1321  (j))  may  be  administratively 
assessed  a  civil  penalty  of  up  to 
$125,000  by  EPA.  Class  II  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
part  22  rules. 

The  procedures  by  which  the  public 
may  submit  written  comments  on  • 
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proposed  Class  II  penalty  order  or 
participate  ia  a  Class  II  penalty 
proceeding  are  set  forth  io  40  CFR  part 
22.  The  deadline  for  submitting  public 
comment  on  a  proposed  Class  0  order 
is  November  19, 1907.  All  comments 
will  be  transferred  to  the  Environmental 
Appeals  Board  of  EPA  for  consideration 
and/ or  incorporation  into  the  final 
order. 

In  order  to  provide  opportunity  for 
public  comment,  EPA  will  not  take  final 
action  in  this  proceeding  prior  to  the^ 
close  of  the  public  comment  period. 

n.  Pohik  Iscord  and  EbctrMiic 


The  public  record  for  this  proceeding 
(including  comments  submitted 
electroni^lly  as  described  below)  has 
been  established.  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  commenti  it 
located  in  the  Office  of  the  EPA 
Headquarters  Hearing  Clerk.  Ms.  Bessie 
Hammiel,  Rm.  C-400,  401  M  St,  SW.. 
Washington.  DC,  Monday  through 
Friday,  excluding  legal  hiolidays  from  8 
a.m.  to  4:30  p.m.:  telephone  (202)  260- 
4S65. 

Comments  may  be  submitted  on  disk 
in  WordPerfect  5.1/6.1.  Electronic 
comments  on  this  proposed  order  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

LMotSnhtKtB 

Environmental  protection. 
DatMi:  October  IS.  1997. 


iP.ManhaU, 

Director,  HiMiaedki  Enforvement  Dtvisioa. 
Office  of  Enforcement  and  Compbaace 
Assurance. 

[FR  Doc.  97-27726  Filed  10-17-97: 8:45  am) 
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FARM  CREDIT  AOMMSTRATION 

SunsMne  Act  Meeting;  Fenn  Credit 
AdmlnletJeUoii  Boerd 

AOENCY:  Farm  Qredit  Administration. 


r:  Notice  is  hereby  given, 
pursuant  to  the  Govenmient  in  the 
Simshine  Act  (5  U.S.C  552b(eK3)).  that 
the  October  22.  1997  special  meeting  of 
the  Farm  Credit  Administration  Board 
(Board)  will  not  be  held.  See  62  FR 
49227.  September  19. 1997.  The  FCA 
Board  will  hold  a  meeting  at  9:00  a.m. 
on  Thursday.  November  13, 1997.  An 
agenda  for  this  meeting  will  be 
published  at  a  later  date. 
FOR  RJRTHEn  NTOWilA-nON  CONTACT: 
Floyd  Fithian.  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  883-4444. 
AOORESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive. 
McLean,  Virginia  22102-5090. 

Dated:  Octobw  15.  1997. 
Fla^FilUaa. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  97-27811  Filed  10-16-^97: 1:27  pm] 


FEOBUL  COMMUMCATIONS 


IFOC07-SMI 

nw>*88d  Proceduree  for  Bell  Operating 
Coaipeny  AppHcaUone  Under  New 
Section  271  of  the  Communlcedone 
Act 


:  The  Commission  has  released 
a  public  notice  (notice)  which  revises 
various  procedural  requirements  and 
policies  relating  to  the  Commission's 
processing  of  Bell  Operating  Company 
applications  to  provide  in- region. 
interLATA  services  pursuant  to  new 
section  271  of  the  CommunicatioBS  Act 
of  1934,  as  amended.  47  U.S.C.  271 
(Act).  These  procedures  originally  were 
set  out  on  a  public  notice  released 
December  6.  1996  (62  FR  68040 
(December  26. 1996)).  The  notice  revises 
those  procedures  and  policies  and 
supersedes  the  December  6, 1998  public 
notice. 

POM  PtmTMEII  MFORMATKM  OONTACT: 

Florence  Grasso,  Common  Carrier 
Btireau.  Policy  and  Program  PUnning 
Division,  (202)  418-1580. 

SUPPLfiMENTARY  MRMMATKM: 
Paperwork  Reduction  Act 

OMB  Control  Number.  3060-0756. 

Expiration  Date:  03/31/98. 

Vtle:  Revised  Procedures  for  BetU 
Operating  Company  Applications  under 
New  Section  271  of  the 
Communications  Act. 

Respondents:  Business  or  oth^  for- 
profit;  federal  government;  and  state, 
local  or  tribal  government. 

Public  reporting  burden  for  the 
collection  of  information  is  estimated  as 
follows: 


Federal  Communications 
Commission. 

ACnON:  Notice. 


— as^ 


Sutammm  d  wriOen  consultations  by  the  State  Regulatory  Cotnniisaions 
Subrnission  o«  \Mitten  consuKalions  by  the  Department  ot  Justice „. 

Submission  o<  written  comments  by  interested  ttwd  pwties 


Number  of 

respondents 

(approxi- 


48 

1 

75 


Annual  hour  burden  per  ra- 


125  hours  per  appWcetion  7 
(companies)  x  7  (aatf-    - 
mated  filings  each)  x  120 
(hours). 

120  hours  _ 

4,900  49  (states)  x  100 
(hours  per  stale). 

25  hours  .... 


Total  annoal 
burden 
(hours) 


6.125 


SJBBO 
4.900 

>J75 


TotaJ  Aitnual  Burden:  18.780. 

Frequency  of  Response:  One-time. ' 
unless  an  application  must  be 
resubmitted. 

Estimated  Costs  Per  Respondent:  SO. 

Needs  and  Uses:  The  Commission 
issued  a  public  notice  (FCC  97-330)  on 
September  19, 1997  which  revised 


various  procedural  requirements  and 
policies  relating  to  the  Commission's 
processing  of  Bell  Operating  Company 
applications  to  provide  in-region, 
interLATA  services  pursuant  to  new 
section  271  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C  271 
(Act). 


Synopaia  of  Poblic  Notice 

A.  Application  Filing  Requirements 

Under  section  271,  the  Bell  Operating 
Companies  must  file  applications  to 
provide  in-region  interi^TA  services  on 
a  state-by-state  basis.  By  "application," 
we  mean:  (1)  A  stand-alone  document 


tWCU  ^v 
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entitled  Brief  in  Support  of  Application 
by  [Bell  company  name]  for  Ptovision  of 
In-Region,  InterLATA  Services  in  [state 
name);  and  (2)  any  supporting 
^octunentation.  llie  content  of  both 
parts  of  the  ^plication  is  addressed 
later  in  this  pi^lic  notice. 

Unda  the  revised  procedures 
establiahed  in  this  Public  Notice, 
applicants  must  file  at  least  twelve 
copies  of  each  section  271  application 
with  the  Commission  to  be  distiibuted 
as  follows: 

(1)  Applicants  must  file  an  original 
and  six  copies  of  each  section  271 
q>plication  with  the  Office  of  the 
Secretary  at  the  Federal 
Conununications  Commission.  If  the 
applicant  wants  each  Commissionw.to 
raorive  a  copy  of  the  aection  271 
applicatitm,  tiie  applicant  should  file  an 
original  plus  elevoi  ct^ies  writh  the 
OmcB  of  the  Secretary.  The  applicant 
must  also  submit  the  application  on  a 
computer  diskette  as  described  below. 
The  original,  the  six  (or,  if  applicable, 
eleven)  copies,  and  the  3.5  inch 
computer  diskette  described  below 
should  be  sent  to  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Room  222. 1919  M  Street 
N.W.,  Washington,  D.C  20554. 

(2)  In  addition,  applicants  must 
submit  five  copies  of  the  section  271 
application  to  Janice  Myles,  Policy  and 
Program  Planning  Division,  Common 
Cairiar  Bureau,  Federal 
Communications  Commission,  Room 
544, 1919  M  Street.  N.W.,  Washington. 
D.C  20554. 

Arolications  will  be  available  for 

Eublic  inspection  during  regular 
usiness  hours  in  the  Referraice  Center 
of  the  Federal  Conmiunications 
Commission,  Room  239, 1919  M  Street, 
N.W.,  Washington,  D.C.  20554.  The 
applicant  must  also  submit  a  copy  of  the 
application  simultaneously  to:  (i)  The 
Department  of  Justice  c/o  Donald  J. 
Russell.  Telecommunications  Task 
Force,  Antitrust  Division.  Room  8205. 
555  Fourth  Street.  N.W..  Washington. 
D.C  20001;  (ii)  the  relevant  state 
regulatory  commission;  and  (iii)  the 
Commission's  copy  contractor.  ITS,  Inc., 
1231  20th  Street,  N.W.,  Washington, 
D.C  20036,  tel.  (202)  857-3800. 

Tbe  3.5  inch  computer  diskette 
submitted  to  the  Commission  should  be 
fonnatted  in  WordPerfect  5.1.  It  should 
contain  the  Applicant's  Brief  in 
Support.  If  electronically  available,  the 
supporting  documentation  must  be 
included  on  the  computer  diskette  as 
well.  With  respect  to  supporting 
materials  that  are  not  provided  on 
diskette,  the  applicant  should  include  a 
note  at  the  end  of  the  electronic  version 
of  the  Brief  in  Support  specifying  which 


materials  are  not  contained  on  the  disk 
and  indicating  that  such  materials  are 
on  file  with  the  Commission.  All  filings 
submitted  on  didwtte  wiU  be  posted  on 
the  Internet  for  public  inspection  at 
ht^://www.fcc.gov.  We  also  urge  the 
applicant  to  post  its  electronic  filings  on 
its  own  Internet  home  page  and  to 
inform  us  of  such  post^  in  the  Bri^  in 
Support 

B.  Ppeliminaiy  htaiters 

Section  271(dX3)  states  tibat  "[tjhe 
Commission  sball  not  approve  the 
authorization  requested  in  an 
application  *  •  •  imless  it  finds"  duee 
specified  conditions  to  be  met  As  stated 
in  our  I>ac8znber  Sth  public  notice,  we 
expect  that  a  section  271  application,  as 
originally  filed,  will  include  all  of  die 
fectual  evidence  on  which  the  ^)plicant 
woidd  have  the  Commission  rely  in 
making  its  finriiiig«  thereon.  An 
applicant  may  not.  at  any  time  during 
the  pendency  of  its  application, 
supplement  its  application  by 
submitting  new  actual  evidence  that  is 
not  directly  responsive  to  arguments 
raised  by  parties  commenting  on  its 
application.  Thus,  an  applicant  may  not 
submit  fectual  evidence  gathered  after 
the  applicant's  initial  filing.  The 
applicant,  however,  may  submit  new 
fectual  evidence  if  the  sole  purpose  of 
that  evidence  is  to  rebut  arguments 
made,  or  facts  submitted,  ^t  in  no 
event  shall  such  evidence  post-date  the 
filing  of  the  relevant  comments.  In  the 
event  that  the  applicant  submits  new  or 
post-dated  evidence  in  replies  m  ex 
parte  filings,  we  reserve  the  right  to  start 
the  90-day  review  process  anew  or  to 
accord  such  evidence  no  weight  in 
making  our  determination.  Ml  fectual 
assertions  made  by  any  applicant  (or 
any  commenter)  must  be  supp<»ted  by 
credible  evidence,  or  they  may  not  be 
entiUed  to  any  weight  Such  fectual 
assertions,  as  well  as  expert  testimony, 
submitted  by  any  party  must  also  be 
supported  by  an  affidavit  or  verified 
statement  of  a  person  or  persons  with 
personal  knowledge  thereof  Applicants 
and  participants  in  section  271 
proceedings  also  have  an  obligation  to 
present  their  position  in  a  clear  and 
concise  manner.  In  the  section  271 
proceedings  conducted  so  fer,  each 
application — as  well  as  some  of  the 
subsequent  responsive  filings — totalled 
several  thousand  pages.  In  addition, 
certain  parties  have  included 
substantive  arguments  in  affidavits  or 
other  supporting  materials,  rather  than 
in  their  l^al  briefe.  As  a  result,  in  some 
cases,  we  have  found  it  burdensome  and 
time-consuming  to  determine  the 
positions  of  parties.  Because  of  the 
shortness  of  the  90-day  review  period. 


we  believe  that  it  is  necessary  to  make 
the  section  271  review  prtx»SB  as 
efficient  as  pxjssible,  consistent  widi  the 
requirements  of  the  stetute.  We 
therefore  require  applicants  and 
commenting  parties  to  make  all 
substantive  legal  and  policy  arguments 
in  a  l^al  Inief  (i.e..  Applicant's  Brief  in 
Support  comments  in  opposition  or 
support  reply  comments,  ex  parte 
filings).  The  Commission  retains  the    ^ 
autfckority  to  strike,  or  to  decline  to 
consider,  substantive  arguments  that 
appear  only  in  affidavits  or  other 
supporting  documentatioiL  We  note  that 
the  United  States  Court  of  Appeals  for 
the  District  of  Coliunbia  Qnniit  bee 
found  that  the  Commission  "need  not  ' 
sift  pleadings  and  docummts  to 
identify"  arguments  that  are  not  "stated 
with  clarity."  It  is  the  petitioner  who 
has  the  "burdeo  of  clarifying  its 
position"  beSue  the  agency.  This  duty 
is  even  more  crucial  in  the  context  of 
section  271  proceedings,  because  of  die 
limited  period  in  which  the  agency  has 
to  review  section  271  applications.  We 
recogniae,  however.  IhA  the  question  of 
ifidietber  an  applicant  has  satisfied  the 
requirements  of  section  271  raises 
numerous  complex  and  feet-intensive 
issties,  which  may  neceaaitate  lengthy 
filings  in  su{^MWt  of  or  in  opposition  to 
an  application.  In  order  to  ensure  that 
applicants  and  other  participants  in 
section  271  proceedings  have  the  ability 
to  present  their  positions  ftUly,  we  have 
increased  the  page  limits  far  the 
Applicant's  Brief  in  Support  and  third 
party  comments  aiui  replies,  and  we 
have  eliminated  the  page  limits  far 
applicants'  replies,  as  noted  below.  In 
addition,  we  expect  that  applicants  and 
other  participants  in  section  271 
proceedings  will  continue  to  use 
affidavits  and  other  suppmting 
documentation  to  support  fectual  and 
legal  assertions  made  in  their  legal 
briefe.  to  provide  expert  testimony  in 
support  of  the  positions  articulated  in 
their  Inriefe,  and  to  clarify  detailed 
fectiial  issues.  Because  the  statute 
afibrds  us  only  90  days  to  review  the 
application,  we  encourage  the  applicant 
to  meet  with  likely  obfectors  in  order  to 
attempt  to  narrow  the  issues  in  dispute. 
As  noted  in  section  C  of  diis  Public 
Notice,  we  require  that  an  applicant 
submit,  either  in  the  application  itself  or 
in  a  supplemental  statement  within  five 
dajrs  after  theepplication  is  filed,  a 
si^ied  statement  that  describes  efforts 
tbat  the  applicant  has  made  to  narrow 
the  issues  in  dispute  and  the  results  of 
those  effuts. 

C.  Content  of  Applications 

Applications  shall  conform  to  the 
Conimission's  general  ndes  relating  to 
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applications.  As  noted  above, 
applications  shall  have  two  parts:  (1)  A 
Brief  in  Support  of  Application  by  [Bell 
company  name]  for  Ptovision  of  In- 
Region,  InterLATA  Services  in  (state 
name];  and  (2)  any  supporting 
documratation.  such  as  records  of  state 
proceedings,  interconnection 
agreements,  affidavits,  etc.  The 
Applicant's  Brief  in  Support  may  not 
exceed  125  pages.  The  t^le  of  contents, 
summary  of  argument,  and  list  of 
appendices  (items  (a),  (b),  and  (i)  below) 
shall  not  be  counted  in  determining  the 
length  of  the  Brief  in  Support  There  is 
no  page  limit  on  supporting 
docimientation.  but,  as  discussed  above, 
the  applicant  may  not  make  substantive 
legal  or  policy  argxunents  in  its 
supporting  documentation. 

Tne  Brief  in  Support  should  contain 
the  following  items: 

(a)  A  table  of  contents; 

(b)  A  concise  summary  of  the 
substantive  argimients  presented  in  the 
Brief; 

(c)  A  statement  identifying  all  of  the 
agreements  that  the  applicant  has 
entered  into  pursuant  to  negotiations 
and/or  arbitrations  under  section  252, 
including  the  dates  on  which  the 
agreements  weve  approved  imder 
section  252  and  the  status  of  any  federal 
court  challenges  to  the  agreements 
pursuant  to  section  252(e)(6); 

(d)  A  statement  identifying  how  the 
applicant  meets  the  requirements  of 
section  271(cKl),  including  a  list  of  the 
specific  agreements  on  which  the 
applicant  bases  its  application  if  it 
intends  to  rely  on  a  subset  of  the  list  set 
forth  in  item  (c)  above; 

(e)  A  statement  simunarizing  the 
statiis  and  findings  of  the  relevant  state 
proceedings  (if  any)  exfunining  the 
applicant's  compliance  with  section  271 
or  portions  thereof, 

(f)  A  statement  describing  the  efforts 
the  applicant  has  made  to  meet  with 
likely  objectors  to  narrow  the  issues  in 
dispute  and  the  results  of  those  efforts 
(as  indicated  above,  this  statement  may 
be  filed  separately  from  the  application; 
but  not  later  than  five  days  after  the 
filing  of  the  application); 

(gfAll  legal  and  ^tual  arguments 
that  the  three  requirements  of  section 
271(d)(3)  have  been  met,  supported  as 
necessary  with  selected  excerpts  from 
the  supporting  documentation  (with 
appropriate  citations)  (Item  (g)  is 
obviously  the  core  portion  of  the  Brief 
in  Support,  and  may  be  quite  lengthy. 
It  may  help  to  dividia  it,  therefore,  into 
three  subsections,  one  corresponding  to 
each  of  the  three  requirements  set  forth 
in  section  271(d)(3).); 

(i)  A  list  of  all  appendices  (including 
affidavits)  and  the  location  of  and 


subjects  covered  by  each  of  those 
appendices; 

(n)  The  name,  address,  and  phone 
number  of  the  person  who  will  address 
inquiries  relating  to  access  (subject  to 
the  terms  of  any  applicable  protective 
order)  to  any  confidential  ii^ormation 
submitted  by  the  applicant; 

(i)  An  Anti-Drug  Abuse  Act 
certification  as  required  by  47  CFR 
§1.2002;  and 

(j)  An  a£Bdavit  signed  by  an  officer  or 
duly  authorized  employee  certifying 
that  all  information  supplied  in  the 
application  is  true  and  accurate  to  the 
best  of  his  or  her  information  and  belief. 

The  name  of  the  applicant,  the  date 
the  application  is  filed,  and  the  state  to 
which  it  relates  should  appear  in  the    -^ 
upper  right-hand  comer  of  each  page  of 
the  Brief  in  Support 

As  for  the  supporting  documentation, 
we  require  that  it  contain,  at  a 
minimiun,  the  complete  public  record, 
as  it  exists  on  the  date  of  filing,  of  the 
relevant  state  proceedings  (if  any) 
examining  the  applicant's  compliance 
with  section  271  or  portions  thereof.  In 
addition,  supporting  documentation, 
including  any  records  of 
interconnection  agreements,  affidavits, 
etc,  shall  be  provided  in  appendices, 
separated  by  tabs  and  divided  into 
volumes  as  appropriate.  Each  volume 
shall  contain  a  table  of  contents  that 
lists  the  subject  of  each  tabbed  section 
of  that  volume. 

D.  Conunents  By  Interested  Third 
Parties 

After  an  application  has  been  filed, 
the  Common  Cairidr  Bureau  will  issue 
a  public  notice  (initial  public  notice) 
establishing  the  specific  due  dates  for 
the  various  filings  set  forth  below.  The 
initial  public  notice  will  also  establish 
procedures  for  the  treatment  of 
confidential  information  submitted  by 
participants  (including  the  applicant 
the  E)epartment  of  Justice,  and  the 
relevant  state  commission). 
Simultaneously  with  the  issuance  of  the 
initial  public  notice,  the  Bureau  will 
notify  the  Department  of  Justice  and  the 
affected  state  of  our  receipt  of  the 
application.  Interested  third  parties  %vill 
have  approximately  20  days  from  the 
issuance  of  the  initial  public  notice  to 
file  comments  in  opposition  or  support, 
which  may  not  exceed  100  pages.  We 
are  increasing  the  page  limit  for  initial 
comments  from  50  pages  to  100  pages  in 
the  expectation  that  parties  will  include 
all  substantive  arguments  in  their  legal 
brief.  We  reiterate  that  the  Commission 
may  strike  or  decline  to  consider 
substantive  arguments  made  only  in 
affidavits  or  other  supporting 
doctimentation.  The  specific  due  date 


for  comments  will  be  set  forth  in  the 
initial  public  notice.  We  retain 
discretion  to  adjust  the  due  date  for 
comments  and  replies  on  a  case-by-case 
basis  to  ensure  that  interested  third      ^ 
parties  have  sufficient  time  to  review 
and  comment  on  each  application.  We 
strongly  discourage,  and  will  take 
appropriate  steps  to  prevent  an 
applicant  from  attempting  to  limit  the 
time  for  interested  third  parties  to 
review  an  application  (e.g..  by  filing  on 
a  Friday  or  the  day  before  a  national 
holiday).  The  name  of  the  commenter, 
the  name  of  the  applicant,  and  the  state 
to  which  the  application  relates  should 
appear  in  the  upper  right-hand  comer  of 
each  page.  Comments  in  support  of 
opposition  shall  also  include  a  table  of 
contents,  a  concise  summary  of  the 
arguments  presented  in  the  comments, 
and  a  list  of  all  appendices  and  the 
location  of  and  subjects  covered  by  each 
of  those  appendices.  None  of  these 
portions  of  the  comments  shall  be 
counted  in  determining  the  length  of  the 
comments.  To  file  comments  or  replies 
(or  any  other  filing  set  forth  below)  in 
a  section  271  proceeding,  commenters 
must  follow  the  applicable  procedures 
oudined  in  section  A  of  this  public 
notice. 

Commenters  shall  not  incorporate  by 
reference,  in  their  comments  or  replies, 
entire  docxunents  or  significant  portions 
of  documents  that  were  filed  in  other 
proceedings,  such  as  comments  filed  or 
arguments  made  in  a  previous  section 
271  proceeding.  Although  commentera 
are  permitted  to  note  arguments  that 
were  presented  in  earlier  filings,  they 
must  provide  a  complete  recitation  in 
their  current  filing  of  any  argument  that 
they  wish  the  Commission  to  consider, 
"niere  is  no  page  limit  on  supporting 
documentation.  As  discussed  in  section 
B  of  this  public  notice,  however, 
commenters  must  make  all  substantive 
legal  and  policy  argimients  in  their 
comments,  rather  than  in  supporting 
doounentation.  In  addition,  supporting 
documentation,  including  any  records 
of  interconnection  agreements, 
affidavits,  etc.,  shall  be  provided  in 
appendices,  separated  by  tabs  and 
divided  into  voliunes  as  appropriate. 
Each  volume  shall  contain  a  table  of 
contents  that  lists  the  subject  of  each 
tabbed  section  of  that  volume. 

If  a  commenter  submits  confidential 
information  to  the  Commission,  it  shall 
include  in  a  cover  letter  to  the 
Commission  the  name,  address,  and 
phone  number  of  the  person  who  will 
address  inquiries  regarding  access  to  the 
confidential  information  t^  other 
participants  in  the  proceeding  (subject 
to  the  terms  of  any  applicable  protective 
order). 
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E.  State  Commission  and  Department  of 
Justice  Written  Consultations 

Many  state  commissions  have  already 
commenced  proceedings  to  examine 
Bell  Operating  Company  compliance 
with  section  271  or  portions  thereof.  In 
light  of  this  fact  and  in  light  of  the 
shortness  of  the  90-day  period  for 
deciding  a  section  271  application,  we 
require  that  the  relevant  state 
commission  file  any  written 
consultation  not  later  than 
approximately  20  days  after  the 
issiiance  of  the  intial  public  notice.  The 
specffic  due  date  for  the  state's  written 
consultation  will  be  set  forth  in  the 
intial  public  notice.  The  relevant  state 
commission  shall  also  follow  the 
applicable  procediuvs  outiined  in 
section  A  of  this  public  notice. 

Any  writien  consultation  by  the 
Department  of  Jtistice  (which,  by  the 
Act's  express  terms,  must  become  part 
of  the  record)  must  be  filed  not  later 
than  approximately  35  days  after  the 
issuance  of  the  intial  public  notice.  The 
specific  due  date  for  the  Department's 
written  consultation  will  be  set  forth  in 
the  intial  public  notice.  The  Department 
of  Justice  shall  also  follow  the 
applicable  procedures  outlined  in 
section  A  of  this  public  notice. 

The  state  commission  and  the 
Department  of  Justice  are  also  welcome 
to  file  a  reply  pursuant  to  section  F  of 
this  public  notice,  as  well  as  written  ex 
parte  submissions  in  accordance  with 
section  H  of  this  public  notice. 

F.  Replies 

All  participants  in  the  proceeding — 
the  applicant,  interested  third  parties, 
the  relevant  state  commission,  and  the 
Department  of  Justice — ^may  file  a  reply 
to  any  conunent  made  by  any  other 
participant.  Such  replies  will  be  due 
approximately  45  days  after  the  intial 
public  notice  is  issued.  The  specific  due 
date  for  replies  will  be  set  forth  in  the 
intial  public  notice.  All  replies  except 
that  of  the  applicant  are  limited  to  50 
pages.  There  is  no  page  limit  for  the 
applicant's  reply. 

The  name  of  tiie  submitter,  the  name 
of  the  applicant  (if  different),  and  the 
state  to  which  the  application  relates 
should  appear  in  the  upper  right-hand 
comer  of  each  page.  Replies  shall  also 
include  a  table  of  contents,  a  concise 
summary  of  the  argiiments  presented  in 
the  comments,  and  a  list  of  all 
appendices  and  the  location  of  and 
subjects  covered  by  each  of  those 
appendices.  None  of  these  portions  of  a 
reply  shall  be  coimted  in  determining 
the  length  of  the  reply. 

The  applicant's  and  third  parties' 
reply  comments  may  not  raise  new 


aiguments  or  include  new  data  that  are 
not  directiy  responsive  to  arguments 
other  participants  have  raised,  nor  may 
the  replies  merely  repeat  arguments 
made  by  that  party  in  the  application  or 
initial  comments.  An  applicant  may 
submit  new  factual  evidence  in  its  reply 
if  the  sole  purpose  of  that  evidence  is  to 
rebut  arguments  made,  or  &cts 
submitted,  by  commenters,  provided  the 
evidence  covers  only  the  period  placed 
in  dispute  by  commenters  and  in  no 
event  post-dates  the  filing  of  the 
relevant  comments.  In  addition,  as 
discussed  in  section  D  of  this  public 
notice,  participants  are  not  permitied,  in 
their  replies,  to  incorporate  by  reference 
entire  documents  or  significant  portions 
of  documents  that  were  filed  in  other 
proceedings. 

There  is  no  page  limit  on  supporting 
documentation.  As  discussed  in  section 
B  of  this  public  notice,  however, 
participants  submitting  replies  must 
make  all  substantive  legal  and  policy 
arguments  in  their  replies,  rather  than  in 
affidavits  or  other 'supporting 
documentation.  In  addition,  supporting 
documentation,  including  any  records 
of  interconnection  agreements, 
affidavits,  etc.,  shall  be  provided  in 
appendices,  separated  l^  tabs  and 
divided  into  volumes  as  appropriate. 
Each  volume  shall  contain  a  table  of 
contents  that  lists  the  subject  of  each    - 
tabbed  section  of  that  volume. 

G.  Motions 

Because  of  the  shortness  of  the  90-day 
period  to  review  section  271 
applications,  a  dispositive  motion  filed 
with  the  Commission  in  a  section  271 
proceeding  [e.g..  motion  to  dismiss)  will 
be  treated  as  an  early-filed  pleading  and 
will  not  be  subject  to  a  separate 
pleading  cycle,  imless  the  Commission 
or  Bureau  determines  otherwise  in  a 

gublic  notice  issued  after  the  motion  is 
led.  We  generally  expect,  however, 
that  sack  a  separate  pleading  cycle  will 
not  be  necessary.  Thus,  in  general, 
dispositive  motions  filed  before  the  due 
date  for  third  party  comments  will  be 
treated  as  early-filed  comments; 
dispositive  motions  filed  after  the  due 
date  for  third  party  comments  but  before 
the  due  date  for  replies  will  be  treated 
as  early-filed  replies;  and  dispositive 
motions  filed  after  the  due  date  for 
replies  will  be  treated  as  ex  parte 
submissions.  Such  motions  will  be 
counted  toward  the  applicable  page 
limit  for  the  submitting  party,  as 
established  in  this  public  notice. 
Non-dispositive  motions  (e.g., 
motions  to  strike)  will  be  subject  to  the 
default  pleading  cycle  in  section  1.45  of 
our  rules,  imless  the  Commission  or 
Bureau  determines  otherwise  in  a  public 


notice.  Because  of  the  expedited  nature 
of  section  271  proceedings,  section 
1.4(h)  of  our  rules  will  not  apply  to 
motions  filed  in  section  271 
proceedings.  Thus,  parties  will  not  be 
allowed  an  extra  three  days  (beyond  the 
time  permitted  in  section  1.45)  to 
respond  to  non-dispositive  motions  and 
oppositions  thereto,  regardless  of 
whether  the  filing  was  served  on  the 
party  by  mail.  In  lieu  of  that  rule, 
however,  a  party  submitting  a  non- 
dispositive  motion  must,  on  the  day  of 
filing,  serve  that  motion  either  by  hand 
or  by  facsimile  on  any  party  whose 
filing  is  the  subject  of  the  motion.  In 
addition,  parties  must  submit  non- 
dispositive  motions  and  oppositions  to 
sucn  motions  to  the  Commission  on  a 
3.5  inch  computer  diskette  formatted  in 
WordPerfect  5.1  (as  well  as  in  hard  copy 
form).  All  filings  submitted  on  diskette 
will  be  posted  on  the  internet  for  public 
inspection  at  http://www.fcc.gov.  Such 
motions,  oppositions,  and  replies  will 
not  be  counted  toward  the  submitting 
party's  page  limit 

H.  Ex  Parte  Rules— Permit-But-Disclose 
Proceeding 

Because  of  the  broad  policy  issues 
involved,  section  271  application 
proceedings  initially  will  be  considered 
permit-but-disclose  proceedings. 
Accordingly,  ex  parte  presentations  will 
be  permitted,  provided  they  are 
disclosed  in  conformance  mth 
Commission  ex  parte  rules.  Because  of 
the  statutory  timeframe,  however,  we 
strongly  encourage  parties  to  set  forth 
their  views  comprehensively  in  the 
formal  filings  specified  above  (e.g.,  the 
Brief  in  Support,  oppositions, 
supporting  comments,  etc.)  and  not  to 
rely  on  subsequent  ex  parte 
presentations.  In  any  event,  parties  may 
not  file  mora  than  a  total  of  20  pages  of 
written  ex  parte  submissions.  This  20- 
page  limit  does  not  include:  (1)  Written 
ex  parte  submissions  made  solriy  to 
disclose  an  oral  ex  parte  contact;  (2) 
written  material  submitted  at  the  time  of 
an  oral  presentation  to  Commission  staff 
that  provides  a  brief  outline  of  the 
presentation;  (3)  written  material  filed 
in  response  to  direct  requests  frtim 
Commission  staff;  or  (4)  written  factual 
exhibits.  The  Commission  retains  the 
right  not  to  consider  as  part  of  the 
record  ex  parte  submissions  in  excess  of 
the  20-page  limit 

For  purposes  of  these  proceedings, 
and  in  light  of  the  explicit  role  the  Act 
gives  to  the  Department  of  Justice  and 
the  state  conmiissions  imder  section 
271,  any  oral  ex  parte  presentations 
from  the  Departinent  of  Justice  and  the 
relevant  state  commission  will  be 
deemed  to  be  exempt  ex  parte 
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presentations.  To  the  extent  that  wa 
obtain  through  such  oral  ex  parte 
presentations  new  factual  information 
on  which  we  subsequently  rely  in  our 
decision-making  process,  we  will  either 
request  the  Department  of  Justice  or  the 
relevant  state  commission  to  disclose  or 
disclose  ourselves  such  new  factual 
information  in  the  record  no  later  than 
the  time  we  release  our  decision.  There 
are  no  page  limits  on  written  ex  parte 
submissions  by  the  [Department  of 
Justice  or  the  relevant  state  commission. 

Notwithstanding  the  above,  the 
Commission  may,  by  subsequent  public 
notice,  prohibit  all  communication  with 
Commission  persormel  regarding  the 
application  during  a  seven-day  period 
preceding  the  anticipated  release  date  of 
the  Commission's  order  regarding  the 
application. 

/.  FCC  Notice  to  Individuals  Required  by 
the  Privacy  Act  artd  the  Paperwork 
Reduction  Act 

Pursuant  to  Section  271  of  the 
Communications  Act  of  1934,  as         <- 
amended,  the  Bell  Opterating  Compcmies 
must  file  applications  to  provide  in- 
region  InterLATA  services  on  a  state-by- 
state  basis.  State  regulatory 
commissions  must  file  written 
consultations  relating  to  the 
applications  not  later  than 
approximately  20  days  after  the 
issuance  of  an  Initial  Public  Notice 
establishing  specific  due  dates  for 
various  filings.  Interested  third  parties 
may  file  comments  on  the  applications 
not  later  than  approximately  20  days 
alter  the  issuance  of  the  Initial  Public 
Notice.  The  Department  of  Justice  must 
file  written  consultations  relating  to  the 
applications  not  later  than 
approximately  35  days  after  the 
issuance  of  the  Initial  Public  Notice.  All 
of  the  information  would  be  used  to 
ensure  that  the  Bell  Operating 
Companies  have  complied  with  their 
obligations  under  the  Communications 
Act  of  1934,  as  amended,  before  being 
authorized  to  provide  in-region, 
interLATA  services  pursuant  to  section 
271.  Obligation  to  respond  is  not 
mandatory. 

We  have  estimated  that  each  response 
to  this  collection  of  information  will 
take,  on  average,  250  hours.  Oxir 
estimate  includes  the  time  to  read  the 
instructions,  look  through  existing 
records,  gather  and  maintain  required 
data,  and  actually  complete  and  review 
the  form  or  response.  If  you  have  any 
comments  on  this  estimate,  or  on  how 
we  can  improve  the  collection  and 
reduce  the  burden  it  causes  you,  please 
write  the  Federal  Communications 
Commission,  AMD-PERM,  Washington, 
DC  20554.  Paperwork  Reduction  Project 


(3060-0756).  We  will  also  accept  your 
comments  via  the  Internet  if  you  send 
them  to  jboleydfcc.gov.  Please  do  not 
send  completed  application  fon&s  to 
this  address. 

Remember — You  are  not  required  to 
respond  to  a  collection  of  information 
sponsored  by  the  Federal  government, 
and  the  government  may  not  conduct  or 
sponsor  this  collection,  unless  it 
displays  a  currentiy  valid  OMB  control 
number  or  if  we  fail  to  provide  you  with 
this  notice.  This  collection  has  been 
assigned  an  OMB  control  number  of 
3060-0756. 

This  notice  is  required  by  the  Privacy 
Act  of  1974,  Public  Law  93-579, 
December  31, 1974.  5  U.S.C.  Section 
552a(e)(3)  and  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13, 
October  1, 1995.  44  U.S.C.  3507. 

Federal  Communications  Commiasion. 

WilUaa  F.  Caton. 

Acting  Secntaiy. 

(FR  Doc  97-27608  Filed  10-17-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  HoMIng  Companies 

The  notificants  listed  below  have 
applied  imder  the  r.hiing«  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  3,  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaimne,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Broun  Family  Partnership  LLP  and 
Conway  C.  Broun,  Managing  Partner, 
Athens,  Georgia;  to  retain  voting  shares 
of  Georgia  National  Bancorp,  Inc., 
Athens,  Georgia,  and  thereby  indirectly 
retain  shares  of  The  Georgia  National 
Bank,  Athens,  Georgia. 


Board  of  Govemois  of  the  Federal  Reserve 
System,  October  14, 1997. 
Jomiier  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-27637  Filed  10-17-97;  8:45  am) 
aauNQ  cooe  smo-oi-f 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bar>k  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes, 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  tiie  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rmerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  13. 
1997. 

A.  Federal  Reserve  Bank  of 
Kichmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  NationsBardc  Corporation,  and  NB 
Holdings  Corporation,  both  of  Charlotte, 
North  Carolina;  to  merge  with  Bamett 
Banks,  Inc.,  Jacksonville,  Florida,  and 
thereby  indirecUy  acquire  Bamett  Bank, 
Natiotial  Association,  Jacksonville, 
Florida,  and  Community  Bank  of  the 
Islands,  Sanibel,  Florida. 

In  connection  with  this  application. 
Applicants  also  have  applied  to  acquire 
First  of  America  Bank  -  Florida,  FSB, 
Tampa,  Florida,  and  thereby  engage  in 
traditional  thrift  activities,  pursuant  to  § 
225.28(bK4)  of  tiie  Board's  Regulation  Y; 
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Bamett  Community  Developmmt 
Corporation.  Jacksonville,  Florida,  and 
thereby  engage  in  investing  in 
corporations  or  projects  designed 
primarily  to  promote  commimity 
welfare,  pursuant  to  §  225.28(bMl2)  of 
the  Board's  Regulation  Y;  EquiCredit 
Corporation,  Jacksonville,  Florida,  and 
its  direct  and  indirect  subsidiaries,  and 
thereby  engage  in  the  activities  of 
originating  home  equity  and  purchase 
money  loans,  acquiring  such  loans 
originated  from  third  parties,  and 
securitizing  such  loans  in  the  secondary 
market,  pursuant  to  §  225.28(b)(1)  of  the 
Board's  Regulation  Y,  and  in  acting  as 
principal,  agent,  or  broker  for  credit 
related  insurance,  pursuant  to  § 
225.28(b)(ll)  of  the  Board's  Regulation 
Y;  Equity/Protect  Reinsurance 
Company,  Jacksonville,  Florida,  and 
thereby  engage  in  the  activities  of 
reinsuring  credit  related  insurance 
policies  sold  to  EquiCredit  Corporation 
customers,  pursuant  to  §  225.28(b)(ll) 
of  the  Board's  Regulation  Y;  and  Honor 
Technologies,  Inc.,  Maitland,  Florida, 
and  thereby  engage  in  operating  an 
electronic  funds  transfer  network  and  in 
data  processing  and  management 
consulting  activities,  pursuant  to  $S 
225.28(bX9)  and  (b)(14).  respectively  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reaerve 
System.  October  14, 1997. 

Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-27636  Filed  10-17-97;  8:45  am) 
I  oooa  via-tt-s 


GENERAL  SERVICES 
ADMIMSTRADON 

[OSA  BuHettn  FPMR  D-MS] 

PubHc  BuHdhigs  and  Space 

TO:  Heads  of  Federal  Agencies. 
SUBJECT.  Protecting  Federal  Employees 
and  the  Public  From  Exposure  to 
Tobacco  Smoke  in  the  Federal 
Workplace. 

1.  PURPOSE.  This  bulletin  announces 
the  policy  concerning  the  protection  of 
Federal  employees  and  the  public  from 
exposure  to  tobacco  smoke  in  the 
Federal  workplace. 

2.  EXPIRATION  DATE.  This  bulletin 
contains  information  of  a  continuing 
nature  and  will  remain  in  efiiect  until 
canceled. 

Background 

a.  On  Aiigust  9, 1997.  President 
Clinton  signed  Executive  Order  13058, 
entitied  "Protecting  Federal  Employees 
and  the  Public  From  Exposure  to 
Tobacco  Smoke  in  the  Federal 


Woriq>lace,"  (62  FR  43451,  August  13. 
1997).  to  establish  a  smoke-free 
environment  for  Federal  employees  and 
members  of  the  public  visiting  or  using 
Federal  facilities.  The  General  Services 
Administration  (GSA)  is  providing 
govemmentwide  policy  guidance 
concerning  the  requirements  of  this 
Executive  Order  so  that  federal  agencies 
may  benefit  from  GSA's  real  property 
management  expertise. 

b.  Tne  policy  previous  to  Executive 
Order  13058,  enunciated  in  FPMR 

§  101-20.105-3,  declared  all  GSA- 
controlled  space  non-smoking  except 
where  designated  smoking  areas  are 
identified  by  agency  heads.  This 
Executive  Ctader  prohibits,  with  some 
exceptions,  the  smoking  of  tobacco 
products  in  all  interior  space  owned, 
rented  or  leased  by  the  executive  branch 
of  the  Federal  Government  GSA  will 
amend  FPMR  §  101-20.105-3  in  the 
near  future  to  reflect  the  new  policy  in 
this  Executive  Order. 

c.  Unlike  the  previous  p<^cy.  this 
Executive  Order  requires  that 
designated  smoking  areas  be  enclosed 
and  exhausted  directly  to  the  outside 
and  away  from  air  intake  ducts,  and 
maintained  under  negative  pressure 
sufficient  to  contain  tobacco  smoke 
within  the  designated  area.  Agency 
officials  must  not  require  workers  to 
enter  such  areas  durhog  business  hours 
while  smoking  is  ongoing. 

Actkn 

a.  In  accordance  with  Executive  Older 
13058,  Federal  agencies  must  prohibit 
the  smoking  of  tobacco  products  in  all 
interior  space  owned,  rented,  or  leased 
by  the  executive  l»anch  of  the  Federal 
Govomment,  and  in  any  outdoor  areas 
under  executive  branch  control  in  front 
of  air  intake  ducts. 

b.  The  only  exceptions  are  designated 
smoking  areas;  residential 
accommodations  for  persons  voltmtarily 
or  involuntarily  residing,  on  a 
temporary  or  long-term  basis,  in  a 
building  owned,  leased,  or  rented  by  the 
Federal  Government;  portions  of 
federally-owned  buildings  leased, 
rented,  or  otherwise  provided  (in  their 
entirety)  to  nonfederal  parties;  and 
places  of  employment  in  the  private 
sector  or  in  other  nonfederal 
governmental  units  that  serve  as  the 
permanent  or  intermittent  duty  station 
of  one  or  more  federal«mployees. 

c.  The  heads  of  Federal  agencies  may 
establish  limited  and  narrow  exceptions 
that  are  necessary  to  accomplish  agency 
missions.  Such  exception  must  be  in 
writing,  approved  by  the  agency  head, 
and  to  the  nillest  extent  possible 
provide  protection  of  nonsmokers  from 
exp<Mure  to  environmental  tobacco 


smoke.  Authority  to  establish  such 
exceptions  may  not  be  delegated. 

d.  The  heads  of  Federal  agencies  must 
evaluate  the  need  to  restrict  smoking  at 
doorways  and  in  courtyards  under 
executive  branch  control  in  order  to 
protect  workers  and  visitors  from 
environmental  tobacco  smoke,  and  may 
restrict  smoking  in  these  areas  in  light 
of  this  evaluation. 

a.  The  heads  of  Federal  agencies  are 
encouraged  to  use  existing  authority  to 
establish  programs  designed  to  help 
employees  stop  smoking. 

1  The  heads  of  Federal  agencies  must 
implement  and  ensure  compliance  with 
the  policy  set  forth  in  this  Executive 
Order  no  latn  than  August  9, 1998. 
Prior  to  this  date,  the  heads  of  Federal 
agencies  must  inform  all  employees  and 
visitors  to  executive  branch  facilities 
about  the  requirements  of  this  order, 
inform  their  employees  of  the  health 
risks  of  exposure  to  environmental 
tobacco  smoke,  and  undertake  related 
activities  as  necessary. 

Dated:  October  9, 1997. 
G.  MartiB  Wagoar, 
Assocfate  Administrator,  Office  of 
Govemmentwide  Policy. 
(FR  Doc.  97-27703  FUed  10-17-97;  8:45  am) 


GENERAL  SERVICES 

ADMMHSTRATICN 

Office  of  Transportation  AudHs; 
Stocking  Change  of  a  Standard  Fonn 

AOeCY:  General  Sovices 
Administration. 

ACTION:  Notice. 

SUMMARY:  The  General  Services 
Administration/Office  of  Transportation 
is  rhanging  the  Stocking  of  the  following 
Standard  form  because  of  low  use 
demand: 

SF  362,  U.S.  Government  Freight  Loss/ 
Damage  Claim 

Since  this  form  is  not  authorized  fcv 
local  reproduction,  you  can  obtain  the 
updated  camera  copy  in  three  ways: 

Fr6m  the  "U.S.  Government 
Management  Policy  CD-ROM"; 

On  the  internet.  Address:  http-7/ 
www.gsa.gov/forms;  or 

From  CARM,  Attn.:  Barbara  Williams, 
(202) 501-0581. 

FOR  FURTHER  INFORMATION  CONTACT: 
Transportation  Audit  Division,  (202) 
219-1494.  This  contact  is  for 
information  on  completing  the  form  and 
interpreting  the  FPMR  only. 

DATES:  Effective  October  20. 1997. 
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Dated:  October  1. 1997. 

Baifcwa  M.  WUliaBM, 

Deputy  Standard  and  Optional  Forms 
Management  Officer. 

(FR  Doc.  97-2764S  Filed  10-17-97:  8:45  am) 

HLUMQ  COOC  8«I0-34-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration         '' 
[Dockai  Na  94N-0227] 

Nandlai  Q.  Rana;  Debarment  Order 

AOENCY:  Pood  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  imder  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  N4r.  Nandlai  C.  Rana.  184 
Parsonage  Rd..  Edison,  N]  08817.  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pmiding 
drug  product  application.  FDA  heaee 
this  order  on  a  finding  that  Mr.  Rana 
was  convicted  of  a  felony  imder  Federal 
law  for  conduct  relating  to  the 
regulation  of  a  drug  product  under  the 
act.  Mr.  Rana  failed  to  request  a  hearing 
and,  therefore,  has  waived  his 
opportuinity  for  a  bearing  concerning 
this  action. 

EFFECnVH  DATE:  October  20,  1997. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Pood 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  RiRTMER  MFORMATKM  CONTACT: 
Christine  P.  Rogers,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Pood 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-594- 
2041. 

suf>PLa»(TARY  information: 
L  Background 

On  October  5, 1993,  the  United  States 
District  Court  for  the  District  of 
Maryland  entered  judgment  against  Mr. 
Nandlai  G.  Rana  for  one  count  of 
obstructing  an  agency  proceeding,  a 
Federal  felony  under  18  U.S.C.  1505. 

As  a  result  of  this  conviction,  PDA 
served  Mr.  Rana  by  certiBed  mail  on 
February  17, 1995,  a  notice  proposing  to 
permanendy  debar  him  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application,  and  offered  him  an 
opportunity  for  a  bearing  on  the 
proposal.  The  proposal  was  based  on  a 


Ending,  under  section  306(aK2)(B)  of 
the  act  (21  U.S.C.  335a(a)(2)(B)),  that  Mr. 
Rana  was  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
regulation  of  a  drug  product.  Mr.  Rana 
was  provided  30  days  to  file  objections 
and  request  a  hearing.  Mr.  Rana  did  not 
request  a  hearing.  His  failure  to  request 
a  hearing  constitutes  a  waiver  of  his 
opportunity  for  a  hearing  and  a  waiver 
of  any  contentions  concerning  his 
debarment.  . 

n.  Findings  and  Order 

Therefore,  the  Director,  Center  for 
Drug  Evaluation  and  Research,  under 
section  306(a)(2)(B)  of  the  act.  and 
under  authority  delegated  to  her  (21 
CFR  5.99),  finds  that  Mr.  Nandlai  G. 
Rana  has  been  convicted  of  a  felony 
under  Federal  law  for  conduct  relating 
to  the  regulation  of  a  drug  product. 

As  a  result  of  the  foregoing  finding. 
Mr.  Nandlai  G.  Rana  is  permanently 
debarred  bom  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  section  505.  507.  512.  or  802  of 
the  act  (21  U.S.C.  355.  357,  360b.  or 
382),  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C  282). 
effective  October  20,  1997  (sections 
306(c)(1)(B)  and  (c)(2)(A)(ii)  and  201(dd) 
of  the  act  (21  U.S.C  321(dd))).  Any 
person  with  an  approved  or  pending 
drug  product  application  who 
kncnvingly  uses  the  services  of  Mr. 
Rana,  in  any  capacity,  during  his  period 
of  debarment,  will  be  subject  to  civil 
money  penalties  (section  307(a)(6)  of  the 
act  (21  U.S.C.  335b(a)(6))).  If  Mr.  Rana. 
during  his  period  of  debarment.  ^ 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application,  he  will  be 
subject  to  civil  money  penalties  (section 
307(aK7)  of  the  act).  In  addiUon.  PDA 
will  not  accept  or  review  any 
abbreviated  new  drug  applications 
submitted  by  or  with  the  assistance  of 
Mr.  Rana  dtiring  his  period  ctf 
debarment 

Any  application  by  Mr.  Rana  for 
termination  of  debannent  under  section 
306(dK4)  of  the  act  should  be  identified 
with  Docket  No.  94N-0227  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(1).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  pan.. 
Monday  through  Friday. 


Dated:  October  1.  1997. 

Janet  Woodcock. 

Director,  Center  for  Drug  Evaluation  and 
Research. 

(FR  Doc.  97-27693  Filed  10-17-97;  8:4S  am] 

MLUNQ  COOC  41M.01-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Comrnittae  Meeting; 
Amendment  of  Notice 

AGENCY:  Pood  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Pood  and  Drug 
Administration  (PDA)  is  announdjog  an 
amendment  to  the  notice  of  meeting  of 
the  Cardiovascular  and  Renal  Drugs 
Advisory  Committee.  This  meeting  was 
announced  in  the  Federal  Register  of 
September  18. 1997.  The  amendment  is 
being  made  to:  Remove  the  second 
agenda  item  scheduled  on  October  23. 
1997;  add  a  closed  session  to  the  agenda 
scheduled  on  October  23,  1997;  and 
provide  a  new  location  site  for  this 
closed  session.  There  are  no  other 
changes.  This  amendment  will  be 
announced  at  the  b^inning  of  the  open 
portion  of  the  meeting. 

FOR  RmTHER  aiFORMATION  CONTACT:  Joan 
C.  Standaert,  Center  for  Drug  Evaluation 
and  Research  (HFD-110).  419-259- 
6211.  or  Danyiel  D' Antonio  (HFD-21). 
301-443-5455.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  or  FDA  Advisory 
Committee  Information  Line.  1-600- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  12533. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

SUPPLBeiTARY  STORMATION:  In  the 
Federal  Register  of  September  18, 1997 
(62  PR  49015).  PDA  announced  that  a 
meeting  of  the  Cardiovascular  and  Renal 
Drugs  Advisory  Committee  would  be 
held  on  October  23  and  24,  1997.  This 
amendment  is  to  provide  an  update  to 
the  information  provided  eaiiier 
pertaining  to  the  October  23. 1997. 
meeting  day.  There  are  no  changes  for 
the  October  24,  1997,  meeting  day.  On 
page  49015,  beginning  in  column  3, 
portions  of  the  notice  pertaining  to  the 
October  23, 1997,  meeting  day  are 
amended  to  read  as  follows: 

Location:  October  23.  1997.  8:30  a.m. 
to  2  p.m..  National  Institutes  of  Health, 
Clinical  Center,  Bldg.  10,  Jack  Masur 
Auditorium.  9000  Rockville  Pike, 
Bethesda,  MD. 
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October  23. 1997,  2  p.m.  to  5:30  p.m., 
Hyatt  Regency  Bethesda.  Susquehanna/ 
Severn  Room,  One  Bethesda  Metro 
Center.  Bethesda,  MD. 

Agenda:  On  October  23,  1997,  the 
committee  will  discuss  basic  statistical 
considerations  for  the  evaluation  of 
active  control  clinical  trials. 

Froceduie:  On  October  23, 1997,  from 
8:30  a.m.  to  2  p.m.,  the  meeting  is  open 
to  the  public.  Interested  persons  may 
present  data,  information,  or  views. 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  October  16,  1997.  Oral 
presentations  from  the  public  will  be 
schedided  between  approximately  8:30 
a.m.  and  9:30  a.m.  on  October  23, 1997. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  October  16. 
1997.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  aaake 
their  presentation. 

elated  Committee  Deliberations:  On 
Octolwr  23. 1997,  bom  2  p.m.  to  5^0 
p.m..  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C  552b(c)(4)).  The  committee 
will  disctiss  pending  investigational  . 
new  drug  applications. 

Notice  of  tnis  meeting  is  given  tmder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  app.  2). 

Dated:  October  10. 1997. 
Michari  A.  FriMtnum. 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  97-27695  FUed  lO-lS-97: 11:17 
am) 

\  oooK  «%m-»%-r 


DEPARTMENTt>F  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Health 

Submiaaion  for  OMB  Review; 
Comment  Raquast;  1907/96  World 
Health  Organization  Study  of  Health 
Behavior  in  School  Children 


Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Institute  of  Child  Health  and  Human 
Development  (NICHD).  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)'a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 


was  previously  published  in  the  Federal 
Register  on  Thursday,  March  27, 1997, 
14687-14688  and  allowed  60  days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to.  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1. 1995.  imless  it  displays  a 
currently  valid  OMB  control  number  (5 
CPR  1320.5). 

Propoeed  collection  Title 

Title:  1997/98  World  Health 
Organization  Health  Behavior  in  School 
ChUdren.  T^pe  of  Information 
Collection  Request:  New.  Need  and  Use 
of  Information  Collection:  The  purpose 
of  this  study  is  to  analyze  differences  in 
risk  factors  and  determinants  of  injuries 
and  other  health  related  behavior  for  the 
early-  to  mid-adolescent  age  group 
across  the  majority  of  developed 
countries.  A  representative  U.S.  school- 
based  sample  of  adolescents  is  needed 
to  participate  in  the  international  study. 
Data  will  be  used  to  improve  the  quality 
of  health  promotion  programs  for  youth. 
Frequency  of  Response:  This  is  a  one 
time  study.  Affected  Public:  Individuals 
or  households.  Type  of  Respondents: 
U.S.  youth  in  grades  6  through  10.  The 
«""""!  reporting  burden  is  as  follows: 
Estimated  Number  of  Respmtdents: 
19.315;  Estimated  Number  of  Responses 
per  Respondent:  1;  Average  Burden 
Hours  Per  Response:  0.71;  and 
Estimated  Total  Armual  Burden  Hours 
Requested:  13.759.  There  are  no  Capital 
Costs,  Operating  Costs,  and/or 
Maintenance  Costs  to  report 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimiri*  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Afhirs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Mary  D. 
Overpeck,  DrPH,  Epidemiology  Branch, 
Division  of  Epidemiology,  Statistics  and 
Prevention  Research,  Building  6100, 
Room  7B03,  9000  Rockville  Pike  MSC 
7510,  Bediesda,  MD  20892-7510,  or  call 
non-toll-free  number  (301)  496-1711. 

CoounentB  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  the  date  of  this  publication. 

Dated:  September  19. 1997. 
Basiamin  E.  Fahon, 
Executive  Officer.  NICHD. 
(FR  Doc.  97-27671  Filed  10-17-97;  8:45  am] 

BMJJNQ  COOC  4140-*1-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Sarvica 

Nationai  Inatltiitaa  of  HaaNh;  NoUca  of 
Masting  of  the  NIH  Director's  Advisory 
Panal  on  Clinical  Raaaarch 

Notice  is  hereby  given  that  the  NIH 
Director's  Advisory  Panel  on  Clinical 
Research,  a  group  reporting  to  the 
Advisory  Committee  to  the  Director 
(ACD).  National  Institutes  of  Health 
(NIH),  will  meet  in  public  session  at  the 
William  H.  Natcher  Building  (Building 
45)  Conference  Center,  Conference 
Room  D,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  on 
November  7, 1997  from  9:00  a.m.  until 
approximately  3:00  p.m. 

The  goal  of^the  Panel  is  to  review  the 
status  of  clinical  research  in  the  United 
States,  and  to  make  recommendations  to 
the  ACD  about  how  to  ensure  its 
effective  continuance.  At  this  meeting 
items  of  special  concern  to  the  Panel 
wiU  be  discussed  preparatory  to 
submission  of  the  Panel's  final 
recommendations  by  the  Panel  Chair  to 
the  ACD  in  December,  1997. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodations,  should  contact  the 
person  named  below  in  advance  of  the 
meeting. 
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Attendance  may  be  limited  to  seat 
availability.  If  you  plan  to  attend  the 
meeting  as  an  observer  or  make  a 
statement  or  if  you  wish  additional 
information,  please  contact  Mrs.  Janet 
Smith.  National  Institutes  of  Health, 
Building  10,  Room  lC-116, 10  Center 
Drive.  MSC  1154.  Bethesda.  Maryland 
20892-1154.  telephone  (301) 402-3444, 
fax  (301)  402-3443,^y  October  31. 
1997. 

Dated:  October  7, 1997. 
Kirtfc  L.  Kincteain. 

Deputy  Director.  NIH. 

(FR  Doc.  97-27670  Filed  10-17-97:  8:45  am] 

laUNQ  OOOC  4140-01-41 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DockM  No.  FR-4263-M-4q 

Submission  for  0MB  Rsvisw. 
Commsnt  Request 

AOBICY:  OfBce  of  Administration.  HUD. 
ACTION:  Notice. 


f:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (GMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

IMTES:  Comments  due  date:  November 
19,  1997. 

A00RES8ES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 


Number  of  re- 
spondents 


received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Etesk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
officer.  Department  of  Housing  and 
Urban  Development,  551  7th  Street, 
Southwest,  Washington,  DC  24010, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPI^MBfTARV  MFORMATMN:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  OMB  approval 
mmiber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequentiy  information  submissions  will 
be  reqtiired;  (8)  an  estimate  of  the  total 
numbier  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 


whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Aollwrity:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  35.  as 
amended. 

Dated:  October  10, 1997. 

David  S.  Cristy, 

Director,  Information  Resources  ManagBment 
Policy  and  Management  Division. 

Notice  of  Solmiiflaion  of  Propoeed 
Information  Collection  to  OMB 

Title  of  Proposal:  Current  Peculation 
Survey:  Effects  of  Disclosure  on  Public 
Awareness  of  L,ead  Pain  Hazard. 

Office:  Lead  Hazard  Control. 

OMB  Approval  Number:  2539-4X)06. 

Description  of  the  Need  for  the 
Information  and  its  Propoeed  Use: 
Section  1061  of  the  Housing  and 
Community  E)evelopment  Act  of  1992 
requires  HUD  and  the  Census  Bureau  to 
conduct^  survey  on  the  effects  of 
disclosure  of  lead  paint  hazards  to 
buyers  and  prospective  tenants.  This 
information  collection  is  needed  to 
assess  public  awareness  on  lead  paint 
hazards.  HUD  will  usothis  information 
to  report  to  Congress  on  lead  paint 
hazard  reduction  activity. 

Form  Number:  None. 

Respondents:  Individuals  or 
hotiseholds. 

Frequency  of  Submission:  On         ' 
occasion. 

Reporting  Burden: 


Frequency  of 

response 


Hours  per  re- 
sponse 


Burden  hours 


Survey 


48.000 


1 


.138 


6.640 


Total  Estimated  Burden  Hours:  6,640. 

Status:  Extension,  with  changes. 

Contact:  Barbara  A.  Haley,  HUD,  (202) 
708-1785  xl26;  Joseph  F.  Lackey,  Jr.. 
OMB.  (202)  395-7316. 

Dated:  October  10. 1997. 
(FR  Doc  97-27680  Filed  10-17-97;  8:45  am) 
■UMQ  COOK  4ia»«-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4294-0-01]  v 

Radeiegation  Of  Authority 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 


ACTION:  Redelegation  of  authority. 

SUMMARY:  In  this  notice,  all  power  and 
authority  over  Single  Family  Housing 
program  functions  presenUy  redelegated 
to  field  Housing  Directors;  to  field 
Single  Family  Housing  Division 
Directors;  and  to  the  Single  Family 
Housing  Specialist  in  Dallas,  TX  is 
additionally  redelegated  from  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner,  through 
the  Deputy  Assistant  Secretary  for 
Single  Family  Housing,  to  the  Single 
Family  Homeownership  Center 
Directors  in  the  Philadelphia,  PA; 
Atlanta.  GA;  Denver,  CO;  and  Santa 
Ana.  CA  offices,  as  specified  herein. 

EFFECTIVE  BATE:  October  10,  1997. 


FOR  FURTHER  MFORMATIOW  CONTACT: 
Charles  E.  Patterson,  Chief,  Program 
Analysis  Branch,  Management  Services 
Division,  Department  of  Housing  and 
Urban  Development,  451  Seventii  Street, 
S.W.,  Room  9116,  Washington,  D.C. 
20410-0400,  Telephone  No.  (202)  708- 
0826.  Persons  with  hearing  or  speech 
impairments  may  also  utilize  HUD's 
TTY  No.  (202)  708-1455,  or  the  Federal 
Information  Relay  Service's  TTY  No.  at 
(800)  877-8339.  With  the  exception  of 
the  "800"  nupber,  the  telephone  and 
TTY  nimibers  listed  are  not  toll-fr^e. 

SUPPlfMBfTARY  INFORMATKM:  In  order  to 
assist  in  meeting  the  Department's  goal 
of  increasing  single  fiamily 
homeownership,  as  part  of  the  HUD 
2020  Management  Reform  Plan,  the 
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Secretary  has  authorized  the 
establishment  of  four  Single  Family 
Homeoi^nership  Centers,  located  in 
Philadelphia.  PA;  Atlanta,  GA;  Denver, 
CO;  and  Santa  Ana,  CA.  The  Single 
Family  Homeownership  Centers  will 
enable  the  Department  to  more 
expeditiously  provide  increasingly 
efficient  services  with  respect  to  Single 
FamUy  Housing  programs  to  HUD 
clients,  lenders  and  borrowers.  This 
redelegation  of  authority  will  provide 
the  Single  Family  Homeownership 
Center  Directors  with  the  authority 
required  to  implement  their  charge. 

In  this  notice,  all  power  and  authority 
over  Single  Family  Housing  program 
functions  presently  redelegated  to  field 
Housing  Directors;  to  field  Single 
Family  Housing  Division  Directors;  and 
to  the  Single  Family  Housing  Specialist 
in  Dallas.  TX  is  hereby  additionally 
redelegated  from  the  Assistant  Secretary 
for  Hotising — Federal  Housing 
Commissioner,  through  the  Deputy 
Assistant  Secretary  for  Single  Family 
Housing,  to  the  Single  Faniily 
Homeownership  Center  Directors  in  die 
Philadelphia,  PA;  Atlanta.  GA;  Denver. 
CO;  and  Santa  Ana,  CA  offices.  The 
authority  being  redelegated  has  been 
published  in  the  Federal  Registar  at  60 
FR  16034,  published  on  March  28, 1995; 
and  in  the  field  reorganization 
Revocation  and  Redelegation  of 
Authority  for  the  Office  of  Housing,  at 
50  FR  62739.  published  on  December  6, 
1994.  as  amended  by  the  following:  60 
FR  29862,  published  on  )ime  6, 1995;  61 
FR  33130,  published  on  )une  26, 1996; 
62  FR  23477,  published  on  April  30, 
1997;  and  62  FR  44132.  published  on 
August  19. 1997. 

Accordingly,  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner  redel^ates  authority  as 
follows: 

Seclioii  A.  Andiofity  Redelegated 

All  power  and  authority  over  Single 
Family  Housing  program  functions 
presenUy  redelegated  to  field  Housing 
Directors;  to  field  Single  Family 
Housing  Division  Directors;  and  to  the 
Single  Family  Housing  Specialist  in 
Dallas,  TX  is  hereby  additionally 
redelegated  through  the  Deputy 
Assistant  Secretary  for  Single  Family 
Housing,  to  the  Single  Family 
Homeownership  Center  Directors  in  the 
Philadelphia,  PA;  Atlanta,  GA;  Denver, 
CO;  and  Santa  Ana.  CA  offices.  The 
authority  being  redelegated  has  been 
published  in  the  Federal  Regiatn-  at  60 
FR  16034,  published  on  March  28, 1995; 
and  in  the  field  reorganization 
Revocation  and  Redelegation  of 
Authority  for  the  Office  of  Housing,  at 
59  FR  62739.  published  on  Decembra  6. 


1994,  as  amended  by  the  following:  60 
FR  29862,  published  on  June  6, 1995;  61 
FR  33130,  published  on  June  26, 1996; 
62  FR  23477.  published  on  April  30, 
1997;  and  62  FR  44132,  published  on 
August  19. 1997. 

Section  B.  Audiority  to  Futiwr 
Redelegate 

The  authority  redelegated  may  be 
further  redelegated  in  writing  to 
appropriate  Single  Family 
Homeownership  Center  staft 

AutliDrit3r:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act.  42 
U.S.C  3535(d). 

Dated:  October  10. 1997. 
Nicolas  P.  KataiiiM. 

Assistant  Secretary  for  Hoasiag— Federal 
Housing  Commissions. 
(FR  Doc.  97-27676  Filed  10-17-97;  8:45  am] 
aaxMQ  cooe  4S10-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 
[AK-4t2-1410-«>-PI 

Notice  for  Publication;  AA-6968-C: 
Alaalca  Native  Clalma  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(b)  of  the  Alaska  Native  Claims 
Settiement  Act  of  December  18. 1971. 43 
U.S.C.  1601, 1613(b),  will  be  issued  to 
Cape  Fox  Corporation  for  approximately 
565  acres.  The  lands  involved  are  in  the 
vicinity  of  Saxman,  Alaska. 

Copper  River  Meridian,  Akslu 

T.  74  S..  R.  89  E..  T.  74  S:.  R.  91  E..  T.  73 
S.,  R.  92  E. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Ketchikan 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management.  222  West  Seventh 
Avenue.  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  afifiected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  November  19.  1997  to 
file  an  appeal.  However,  parties 
receiving  service  by  certified  mail  shall 
have  30  days  from  the  date  of  receipt  to 
file  an  appeal.  Appeals  must  be  filed  in 
-  the  Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
reqtiirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 


appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E,  shall  be  deemed  to  have  waived  their 
i^htt. 

Land  Law  Examiner,  ANCSA  Teoofi,  Branch 
of  962  Adjudication. 

(FR  Doc.  97-27685  Filed  10-17-97;  8»«5  am] 

■■JJNO  COOC  4310-JA-P 


D^ARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-968-1430-01:  OP8-0012 ;  OR-63643S 

Notice  Of  PubUc  Meeting;  Propoeed 
Protective  WIthdravMl  for  Lealle  Quich 
Area  of  Cfltksal  Environmental 
Concern;  Ofegon 

AOBICY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  announce*  tfae 
schedule  and  agenda  for  a  forthcoming 
public  meeting  that  will  provide  an 
opportunity  for  public  involvement 
regarding  the  Department  of  Interior. 
Bureau  of  Land  Management's 
application  for  protective  withdrawal 
for  the  Leslie  Gulch  Area  of  Critical 
Environmental  Concern  in  eastern 
Malheur  County. 

EFFECTIVE  DATE:  November  18. 1997. 
FOR  FURTHER  MFORMATXM  CONTACT:  Bill 
Holsheimer,  BLM  Vale  District  Office. 
100  Oregon  Street,  Vale,  Oregon  97918, 
541-473-3144. 

SUPPI^MCNTARY  MF0RMAT10N:  Notice  is 
hereby  given  that  a  public  meeting  will 
be  held  to  provide  an  opportunity  for 
public  comment  regarding  the 
application  by  the  Department  of 
Interior,  Bureau  of  Land  Management 
for  a  20-year  protective  withdrawal  as  to 
12,426.43  acres  of  public  lands  in 
eastern  Malheur  County.  Oregon. 

ThB  meeting  will  be^  at  7  p.m.. 
Tuesday.  November  18, 1997,  at  the 
Bureau  of  Land  Management,  Vale 
Distirict  Office,  100  E.  Oregon  Street. 
Vale,  Oregon.  The  agenda  will  include: 
(1)  An  information  briefing  by  the 
Bureau  of  Land  Management;  (2)  oral 
statements  by  interested  parties 
addressing  the  proposed  withdrawal; 
and  (3)  a  question  and  answer  {}eriod. 
Written  comments  will  be  accepted  or 
can  be  mailed  to  the  Bureau  of  Land 
Management,  Oregon/Washington  State 
Office,  P.O.  Box  2965,  Portiand,  Oregon 
97208.  Only  comments  concerning  the 
proposed  protective  withdrawal  of 
12.426.43  acres  in  Malheur  County. 
Oregon,  will  be  accepted. 

'The  meeting  is  open  to  the  public. 
Interested  parties  may  make  oral 
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statements  at  the  meeting  and  may  file 
written  statements  with  the  Bureau  of 
Land  Management,  Oregon/Washington 
State  Office  no  later  than  December  19, 
1997.  At  this  infonnational  meeting, 
oral  statements  should  be  limited  to  five 
minutes  per  party.  All  statements 
received  will  be  considered  by  the 
Bureau  of  Land  Management  before  any 
reconmiendation  concerning  the 
proposed  mineral  withdrawal  is 
submitted  to  the  Secretary  of  baterior  for 
final  action  under  the  auUiority  of 
Section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U^.C 
1714). 

Dated:  October  7. 1997. 

Chief,  Branch  of  Realty  and  Records  Sorvkea. 
(FR  Doc.  97-27714  Filed  10-17-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
BuTMu  of  Land  Management 

ton  oaaiM  iimmw:  ope-ooi^ 

Notice  of  Meeting  of  Advlaory  Boaitl 
fortheNattonal  Matortc  Oregon  Trail 
inlarpfetive  Centar 

AOCMCY:  National  Historic  Oregon  Trail 
Interpretive  Center.  Vale  District. 
Bureau  of  Land  Management,  Interior. 
ACTION:  Notice  of  meeting. 


f.  Notice  is  hmeby  given  that  a 
meeting  of  the  Advisory  Board  for  the 
Nationd  Historic  Oregon  Trail 
Interprolive  Centm  will  be  held  on 
Thursday,  November  6, 1997.  firom  8 
•Jn.  to  4KN)  p.m.  at  the  Best  Western 
Sunridge  Inn.  1  Sunridge  Lane.  Baker 
Qty.  Oregon  97814. 

At  an  appropriate  time,  the  Board  will 
recess  for  approximately  one  hour  for 
hmch.  Public  comments  will  be 
received  from  2:00  p.m.  to  2:30  pjn., 
November  6, 1997.  Topics  to  be 
diacuaaad  are  administrative  activitiae 
of  ttw  Board,  organizational  procaases, 
funding  for  the  National  Historic  Oregon 
Trail  Interpretive  Center  and  the 
building  of  partnerships,  and  the 
pregren  of  construction  projects. 
MTM:  The  meetings  will  begin  at  8:00 
ajn.  and  run  to  4:00  p.m.  November  6. 
1997. 


:  The  meeting  will  take  place 
at  the  Best  Western  Sunridge  Inn,  One 
Sunridge  Lane.  Baker  City.  Oregon. 
FOU  RMTMBt  MFOMIATKM  CONTACT: 
David  B.  Hunaakv,  Bureau  of  Land 
Management.  National  Historic  Oregon 
Ttail.  Intnpretive  Center.  PO  Box  987. 


Baker  City  OR  97814  (Telephone  541- 
523-1845). 

Edwin  J.  Siagletoii. 

Vale  Distiic :  Manager. 

(FR  Doc.  97-2^882  Filed  10-17-97;  8:45  am] 

aajJNQ  COK  43lO-*»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(MV-()aO-641O-77-F00q 

Notice  Of  Segregation 


summary:  An  application  for  the 
conveyance  of  rederally-owned  minerals 
has  been  filed  for  the  following 
described  land,  under  the  provisions  of 
43  U.S.C  1719: 

Parcel  1 

A  tract  of  land  being  situate  in  the 
North  half  of  the  Southwest  Quarter, 
and  a  portions  of  the  Northwest  Quarter, 
the  Northwest  Quarter  of  the  Northeast 
Quarter,  and  the  South  half  of  the 
Southwest  of  Section  34.  Township  19 
North.  Range  19  East.  M.D.M..  Washoe 
County  Nevada,  being  more  particularly 
described  as  follows: 

Commencing  at  the  Southeast  comer 
of  said  Section  33,  also  being  the 
Southeast  comer  of  ^d  Parcel  1  of 
Land  Map  57,  thence  along  the  West 
line  of  the  Southwest  quarter  of  said 
Section  34.  also  being  along  the  East 
line  of  said  Land  Map  57  North  OO'  02' 
21"  East  a  distance  of  1312.91  foot  to  the 
Southwest  comer  of  the  South  half  of 
the  Southwest  Quarter  of  said  Section 
34.  said  point  being  the  true  point  of 
beginning,  thence  continuing  along  said 
line.  North  02"  02'  21"  East  a  distance 
of  1312.91  feet  to  the  West  quarter 
comer  of  said  Section  34:  thence  along 
the  West  line  of  the  Northwest  quarter 
of  said  Section  34  and  the  East  line  of 
Land  Map  57.  North  W  34'  33"  West  a 
distance  of -2303.09  iiset:  thence  leaving 
said  West  line.  North  88*  05'  47"  East 
a  distance  of  552.37  feet;  thence  North 
01  •  54'  13"  West  a  distance  of  264.00 
feet  to  a  point  on  the  southerly  right  of 
way  line  of  McCarran  Boulevard  as 
described  in  Document  937490. 
recorded  in  the  Office  of  the  County 
Recorder  of  Washoe  County.  Nevada  on 
July  19. 1984  and  depicted  on  Record  of 
Survey  1678  for  Reno  Properties, 
rec(»ded  in  the  Office  of  the  County 
Recorder  of  Washoe  County.  Nevada  on 
June  28. 1984  as  File  No.  933716;  thence 
along  said  southerly  right  of  way  line 
the  following  courses  and  distances: 

Along  a  QOQ  tangent  curve  to  the  left,  having 
a  tangent  bMitog  of  Soutli  51*  26'  28"  East. 


a  radius  of  1820.00  fiset.  a  central  angle  of 
09*  56'  26",  a  distance  of  315.76  feet; 

South  61*  22*  54"  East  a  distance  of  1)80.93 
feet; 

Along  a  tangent  curve  to  the  left,  having  a 
radius  of  1045.00  feet,  a  central  angle  of 
82*  07'  35".  a  distance  of  1497.88  feet: 

North  36*  29'  31"  East  a  distance  of  254.63 
feet; 

Along  a  tangent  curve  to  the  right,  having  a 
radius  of  955.00  feet,  a  central  angle  of  18* 
32'  15".  a  distance  of  308.98  feet; 

North  55*  01'  46"  East  a  distance  of  227.89 
feet  to  a  point  on  the  North  line  of  the 
Northeast  quarter  of  said  Section  34; 

Thence  leaving  the  Southerly  right  of 
way  line  of  said  McCarran  Boulevard 
and  along  the  North  line  of  the 
Northeast  quarter  of  said  Section  34, 
South  89"  09'  48"  East  a  distance  of 
187.93  feet;  thence  South  00*  19"  50^ 
West  a  distance  of  668.33  feet  to  the 
Northeast  comer  of  Parcel  1  of  Parcel 
Map  2060  for  Thelma  and  Sam  Jaksick, 
recorded  in  the  Office  of  the  County 
Recorder  of  Washoe  County.  Nevada  on 
November  24,  1986  as  File  No.  1119089; 
thence  along  the  northerly  and  westerly 
lines  of  said  Parcel  1  the  following 
courses  and  distances: 

North  89*  25'  25"  West  a  distance  of  663.85 

feet; 
South  00*  or  09"  West  a  distance  of  671.37 

feet; 
North  89*  41'  12"  West  a  distance  of  252.48 

South  00*  OC 17"  Wast  a  distance  of  1345.05 
feet; 

thence  South  89*  46'  59"  West  a 
distance  of  406.63  feet  to  the  Center  of 
said  Section  34.  thence  along  the  North- 
South  center  Section  line  of  said  Section 
34,  South  00*  05'  25  "  East  a  distance  of 
1321.87  feet  to  the  Southeast  comw  of 
the  North  half  of  the  Southwest  Quarter 
of  said  Section,  thence  along  the  South 
line  of  the  North  half  of  the  Southwest 
Quarter,  South  89*  58'  56"  West  a 
distance  of  2581.06  fleet  to  the 
Southwest  comer  of  the  North  half  of 
the  Southwest  Quarter  of  said  Section, 
said  point  being  the  true  point  of 
beginning,  containing  231.43  acres  more 
or  less. 

The  basis  of  bearing  of  the  above  legal 
description  is  the  West  line  of  the 
Northwest  quarter  of  Section  11. 
Township  18  North.  Range  19  East. 
M.D.M..  as  shown  on  the  Official  Plat  of 
the  Forest  Hills  Subdivision,  recorded 
in  the  Office  of  the  County  Recorder  of 
Washoe  County.  Nevada  on  July  27. 
1979,  as  File  No.  619595. 

Parcel  2 

A  tract  of  land  being  situate  in  Lot  4. 
a  portion  of  the  South  half  of  the 
Northwest  Quarter  and  a  portion  of  the 
North  half  of  the  Southwest  Quarter  of 
Section  2.  Township  18  North.  Range  19 
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East.  MX).M,  Washoe  Coun^.  State  of 
Nevada  being  more  partictilarly 
described  as  follows: 

Beginning  at  the  Northwest  comer  of 
said  Section  2;  thence  North  8^  37'  East 
along  the  northerly  line  of  said  Section 
2  a  distance  of  879.2  feet;  thence  South 
1*  26'  West  a  distance  of  2726.4  feet  to 
a  point  on  the  East- West  center  line  of 
said  Section  2;  thence  South  0*  07'  East 
1320.7  feet  to  the  southerly  line  of  the 
North  half  of  the  Southwest  quarter  of 
said  Section  2;  thence  South  89*  08' 
West  along  said  southerly  line  a 
distance  of  879.2  fiaet  to  ihe  wresterly 
line  of  said  Section  2;  thence  North  0* 
07'  West  along  said  westerly  line  a 
distance  of  1317.9  feet  to  the  West  one 
quarter  comer  of  said  Section  2;  thence 
North  1*  26'  East  2736.6  fiaet  to  the  point 
of  beginning. 

Containing  81.75  acres  more  or  less. 
DATES:  Upon  publicaticMi  in  the  Federal 
Kagiirtitr.  the  mineral  interests  owned  by 
tlw  United  States  in  the  land  described 
above,  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregation  will  terminate  upon: 
issuance  of  a  patent  for  the  mineral 
interests,  rejection  of  the  the 
application,  or  2  years  from  the  date  of 
this  publication,  whichever  comes  first. 
FOR  FURTHER  MFOfMATKM  CONTACT:  For 
additional  information,  contact  Ron 
Moore  at  (702)  885-6155. 

Dalad:  Octobw  7. 1907. 
Daiiial  L.  facqMt. 

Acting  Assiatant  District  li4anager, 

Nonimewable  Reeourcn,  Canon  CHy, 

Nevooo* 

[FR  Doc  97-27658  Filed  10-17-07;  8:45  am) 


DEPARTMBfT  OF  THE  INTERIOR 

Bureau  of  Land  MenflQenient 
[NV-Mfr-1430-QO;  N-S7Mq 


NoUoe  of  Reelty  Action: 
Conveynce  for  necr—Bon  «nd  Public 


AGENCY:  Bureau  of  Land  Management 
ACTION:  Recreation  and  Public  Purpose 
Lease/conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  Coimty, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (43 
U.S.C.  869  et  seq.).  Our  Lady  of  Victory 
Catholic  Church  proposes  to  use  the 
land  for  a  church  fedlity. 


Momit  DiaUo  Meridian,  Novadb 

X  22  S.  R.  fil  E. 

S«:.  14:  WViSWV«NWV«NEV,NWV4. 
Containing  1.25  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  ptupose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreadon  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe.  And  will  be  subject  to: 

1.  An  easement  30.00  feet  in  width 
along  the  West  boundary  in  fevor  of 
Clark  Coimty  for  roads,  public  utilities 
and  flood  control  purposes.  Detailed 
information  concerning  this  action  is 
available  for  review  at  the  office  of  the 
Bureau  of  Land  Management,  Las  V^as 
District,  4765  W.  Vegas  Drive.  Las 
Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Fedoral  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act. 
leasing  imder  the  mineral  leesLog  lawfs 
and  disposals  under  the  mineral 
material  disposal  laws. 

For  a  period  of  45  da3rs  from  the  date 
of  publicatioo  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  District 
Manager.  Las  Vegas  District.  4765  W. 
Vegas  Drive.  Las  Vegas.  Nevada  89126. 

Claasification  Caaunents 

Interested  parties  may  submit 
comments  involving  the  suitability  at 
the  land  for  a  church  fecility.  Comments 
on  the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 


Application  Qmimeats 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  fector  not  directly  related  to 
the  suitability  of  the  land  fbr  a  church 
fecility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
ofiiared  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Dated:  October  8. 1997. 
MarkR.CkatlHta^ 

Assistant  District  hianagtr,  fkm-Renewable 

Resources,  Las  Vegas,  NV. 

(FR  Doc.  97-27669  Filed  10-17-97;  «:45  am] 

■tuea  coot  4Ms-NC-» 


DEPARTMBfT  OF  THE  MTERKM 

rffioi  BiiviffunnwniBi  ini|MCi  ownipni 
lOr  laenom  Msnegenieni  rnerv 
Devetopinent  Concept  PIsns,  Orosn 
wpe  wtiue  rHDonei  Monumeni, 
Arliona;  Notico  of  AvaHabWty 

SUMMARY:  The  National  Pari;;  Service 
(NPS).  Department  of  the  Interior,  has 
prepared  a  Final  Environmental  Impact 
Statement  (FEIS)  for  the  General 
Management  Plan  and  Development 
Concept  Plans  (GMP/DCP)  for  Organ 
Pipe  Cactus  National  Monument,  . 
Arizona.  This  doctiment  is  an 
abbreviated  FEIS.  The  contents  of  this 
abbreviated  document  must  be 
integrated  with  the  Draft  EIS  (1995)  and 
the  Supplemental  EIS  (1996)  in  order  to 
reflect  completely  the  proposed  action, 
its  alternatives,  and  full  anal3rsis  of 
environmental  fectors.  As  an  aid  to 
readers,  the  FEIS  contains  a  guide  to 
finding  the  most  relevant  pmtions  of 
each  document,  along  with  a  summary 
of  anticipated  activities  to  clarify  the 
proposed  action  to  all  concerned. 
SUPPLBCNTARY  MFORMATKW:  Four 
alternatives  were  considered.  The 
proposed  action,  detailed  in  the  SEIS.  is 
entitled  the  New  Proposed  Action 
Alternative.  In  response  to  public 
comments  on  the  SEIS,  the  proposed 
action  is  further  clarified  in  the  FEIS. 
Except  for  factual  corrections  (detailed 
in  the  Errata  section),  there  are  no 
substantive  changes  in  activities 
proposed  initially  in  the  SEIS.  However. 
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reasonable  and  prudent  mitigation 
measures  are  added,  resulting  from 
formal  consultation  with  the  U.S.  Fish 
and  Wildlife  Service  on  the  endangered 
Sonoran  pronghom,  the  lesser  long- 
nosed  bat,  and  the  recently  listed  cactus 
ferruginous  pygmy-owl.  TTie  concept  of 
the  proposed  action  is  two-fold:  within 
the  region,  enact  principles  of  the  Man 
and  the  Biosphere  (MAB)  program  by 
adopting  a  regional  persi>ective  to 
improve  visitor  services  and  conserve 
resources;  and  within  the  monument, 
improve  management  capabilities  to 
enhahce  visitor  opportiuiities  and 
protect  resources  and  wilderness  values. 
The  efiisct  desired  from  implementing 
these  actions  is  to  enhance  protection, 
understanding,  and  recognition  of 
Sonoran  desert  ecosystems  and  further 
strengthen  relations  with  the  Tohono 
O'odham  Nation,  Mexico,  and  other 
neighbors  of  the  monument.  Under  the 
proposed  plan,  the  NFS  would  seek 
redesignation  of  the  monument  as 
Sonoran  Desert  National  Park.  No  tolls. 
trafBc  re-routes,  or  speed  limit 
reductions  are  propcMed  for  State  Route 
85. 

In  addition  to  the  proposed  action, 
three  other  alternatives  are  presented 
(which  are  detailed  in  the  SEIS).  The 
Existing  Conditions/No  Action 
Alternative  would  basically  continue 
the  existing  management  situation.  The 
Former  Piefeiied  Future  Alternative 
proposed  adding  2,130  acres  to  the 
National  Wilderness  Preservatioa 
SjTStem,  and  called  for  significant 
cultural  resource  preservation  efforts 
and  new  facilities  in  several  locations 
within  the  monument  The  New  Ideas 
Alternative  proposed  3.650  acres  for 
wilderness,  and  existing  or  new  park 
facilities  would  be  relocated  at  or 
outside  the  monument  boundary. 

REVCW  COMES:  Copies  of  the  FQS  wiU 
be  available  bx  on-site  review  as 
follows:  (1)  Office  of  Public  ACEurs. 
National  Park  Service,  Department  of 
the  Interior,  18th  and  C  StreeU.  NW, 
Washington.  DC  20240.  (202)  208-6843; 
(2)  Planning  Team  Leader,  Denver 
Service  Center,  National  Park  Service, 
12795  W.  Alameda  Parkway,  Denver, 
CO  80225-0287,  (303)  969-2273:  and  (3) 
Superintendent.  Organ  Pipe  Cactus 
National  Monument,  Route  1,  Box  100. 
Ajo,  AZ  85321,  (520)  387-7661.  A 
limited  number  of  copies  for 
distribution  are  available  on  request 
from  either  the  Superintendent  or 
Plaiming  Team  Leader. 
DECaKM:  A  Record  of  Decision  will  be 
approved  no  sooner  than  30  days  after 
the  Environmental  Protection  Agency's 
filing  of  their  receipt  of  this  FEIS  in  the 
Federal  ■■girtn.  The  National  Park 


Service  officials  jointly  responsible  for 
the  decision  will  be  the  Regional 
Directors  of  the  Intermountain  and  the 
Pacific  West  Regions.  Subsequently,  the 
officials  responsible  for  implementing 
the  plan  will  be  the  Regional  Director, 
Intermountain  Region  and  the 
Superintendent.  Organ  Pipe  Cactus 
National  Monument 

Dated:  October  1, 1997. 
John  J.  Rrfnolds, 
Pacific  West  Region. 

[FR  Doc.  97-27732  Filed  10-17-97;  8:45  am] 
MJJNaCOOC  4S10-70-^ 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  97-21] 

RolMrt  M.  Binenfeld,  M.D.  Revocation 
of  Regletrstion 

On  Juine  23, 1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Robert  M.  Binenfeld, 
M.D.,  (Respondent),  of  Monroe,  New 
YorL  The  Order  to  Show  Cause  notified 
him  of  an  opportunity  to  show  cause  as 
to  why  DEIA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AB4921210, 
pursuant  to  21  U.S.C.  824(a)(3),  and 
deny  any  pending  applications  for 
registration  pursuant  to  21  U.S.C  823(f). 
for  reason  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  New  York. 

On  July  11, 1997,  Respondent  filed  a 
request  for  a  hearing,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Gail  A.  Randall.  On  July  21, 1997, 
Judge  Randall  issued  an  Order  for 
Prehearing  Statements.  Thereafter,  on 
August  8,  1997.  the  Government  ELled  a 
Motion  for  Summary  Disposition  and 
Motion  to  Stay  Proceedings,  alleging 
that  effective  December  19, 1994,  the 
State  of  New  York,  Department  of 
Health,  State  Board  for  Professional 
Medical  Conduct  (Board)  revoked 
Respondent's  license  to  practice 
medicine  and  therefore.  Respondent  is 
not  authorized  to  handle  controlled 
substances  in  that  state. 

On  August  11.  1997,  Judge  Randall 
issued  an  Order  providing  Respondent 
with  an  opportunity  to  respond  to  the 
Government's  motion.  In  addition. 
Judge  Randall  stayed  the  proceedings 
pending  her  ruling  on  the  Government's 
motion. 

On  August  21,  1997.  Respondent  filed 
a  response  to  the  Government's  motion, 
arguing  that,  "[mjany  statements  made 
by  the  (Board)  are  untrue."  Respondent 


however,  did  not  deny  that  he  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
New  York. 

On  August  26, 1997,  Judge  Randall 
issued  her  Opinion  and  Recommended 
Decision,  finding  that  Respondent 
lacked  authorization  to  handle 
controlled  substances  in  the  State  of 
New  York;  granting  the  Government's 
Motion  for  Sununary  Disposition;  and 
recommending  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  October  1, 1997,  Judge 
Randall  transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  recoid  in  its  entirety, 
and  pursuant  to  21  C.F.R.  1316.67, 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  its 
entirety,  the  Opinion  and  • 

Recommended  Decision  of  the 
Administrative  Law  Judge. 

The  Acting  Deputy  Administrator 
finds  that  the  Hearing  Committee  of  the 
Board  issued  a  Decision  and  Order 
dated  August  26,  1994.  finding  among 
other  things,  that  Respondent 
committed  gross  negligence,  gross 
incompetence,  negligence  and 
incompetence  in  his  practice  of 
medicine.  As  a  result,  the  Hearing 
Committee  ordered  the  revocation  of 
Respondent's  license  to  practice 
medicine  in  the  State  of  New  York. 
Effective  E)ecember  19, 1994,  the 
Board's  Administrative  Review  Board 
affirmed  the  Hearing  Committee's 
decision  to  revoke  Respondent's 
medical  license.  Subsequently,  on 
February  21,  1995.  the  State  of  New 
York,  supreme  Court-Appellate 
Division,  Third  Judicial  Department 
denied  Respondent's  request  for  a  stay 
of  the  Board's  order. 

Therefore,  the  Acting  Deputy 
Administrator  finds  that  Respondent  is 
not  ctirrently  authorized  to  practice 
medicine  in  the  State  of  New  York.  As 
a  result,  the  Acting  Deputy 
Administrator  concludes  that  it  is 
reasonable  to  infer  that  Respondent  is 
not  authorized  to  handle  controlled 
substances  in  that  state. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain'a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  han^ 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C  802(21),  823(0  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.  62  FR 
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16.193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60.728  (1996);  Dominick  A.  Ricci. 
MD..  58  FR  51,104  (1993).  Since 
Respondent  lacks  authority  in  the  State 
of  New  York  to  handle  controlled 
substances,  he  is  not  entitled  to  a  DEA 
registration  in  that  state. 

While,  Respondent  argues  that  many 
\mtrue  statements  were  made  by  the 
Board  in  revoking  his  license  to  practice 
medicine,  he  does  not  dispute  that  he  is 
currently  not  authorized  to  handle 
controlled  substances  in  the  State  of 
New  York.  Under  the  circumstances. 
Judge  Randall  properly  granted  the 
Government's  Motion  for  Summary 
Disposition.  It  is  well-settled  that  when 
no  question  of  material  bet  is  involved, 
a  plenary,  adversary  administrative 
proceeding  involving  evidence  and 
cross-examination  of  witnesses  is  not 
obligatory.  See  Phillip  E.  iOrk.  M.D.,  48 
FR  32,887  (1983)  affd  sub  nom  Kirk  V. 
Mullen.  749  F.2d  297  (6th  Cir.  1984): 
NLRB  V.  International  Association  of 
Bridge.  Structural  and  Ornamental 
Ironworkers.  AFL-CIO.  549  F.2d  634 
(9th  Cir.  1977);  Uruted  States  v. 
Consolidated  Mines  Sr  Smelting  Co.,  44 
F.2d  432  (9th  Cir.  1971). 

AccorcUngly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C  823 
and  824  and  28  CJtF.  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  of  Registration  AB4921210, 
previously  issued  to  Robert  M. 
Binenfeld,  M.D.,  be,  and  it  hoeby  is, 
revoked.  'The  Acting  Deputy 
Administrator  further  orden  that  any 
pending  applications  for  the  renewal  of 
such  registration  be,  and  they  hereby  are 
denied.  This  order  is  eSisctive 
November  19, 1997. 

Dated:  October  10. 1997. 
JaMS  S.  kOMbrd. 

Acting  Deputy  Administrator. 

[FR  Doc.  97-27638  Filed  10-17-47;  8:45  am] 


OEPARTMBIT  OF  JUSTICE 

Dnjg  Enforcement  Administratfon 

Beniamin  R.  Borjs,  DJUD.;  Rifoctlon 
of  rieyiiti'sUon 

On  June  23. 1997.  tiie  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Benjamin  R.  Borja. 
D.M.D..  of  North  Hills.  California, 
notifying  him  of  an  opportunity  to  show 
case  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration 
AB8143024.  under  21  U.S.C  824(aX3). 


and  deny  any  pending  applications  for 
renewal  of  such  registration  as  a 
practitioner  pursuant  to  21  U.S.C. 
823(f),  for  reason  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  California. 
The  order  also  notified  Dr.  Borja  that 
should  no  reqiiest  for  a  hearing  be  filed 
within  30  days,  his  hearing  ri^t  would 
be  deemed  waived. 

The  DEA  received  a  signed  receipt 
indicating  that  the  order  was  received 
by  Dr.  Borja  on  Jime  30. 1997.  No 
request  for  a  hearing  or  any  other  reply 
was  received  by  the  DEA  from  Dr.  Biorja 
or  anyone  purporting  to  represent  him 
in  his  matter.  Therefore,  the  Acting 
Deputy  Administrator,  finding  that  (1) 
30  days  have  passed  since  the  receipt  of 
the  dtder  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Dr.  Borja  is 
deemed  to  have  waived  his  hearing 
right  After  considering  relevant 
material  from  the  investigative  file  in 
this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
without  a  hearing  purauant  to  21  CFR 
1301.43  (d)  and  (e)  and  1301.46. 

The  Acthtig  Deputy  Administrator 
finds  that  on  March  22, 1996,  the  Board 
of  Dental  Examinen.  Department  of 
Consumer  Affairs.  State  of  California 
issued  a  Default  Decision  and  Order 
revoking  Dr.  Borja's  dental  license 
effective  May  1, 1996,  based  upon  a 
finding  that  Dr.  Borja  engaged  in 
unprofessional  conduct,  incompetence, 
gross  negligence,  and/or  repeated  acts  of 
negligence  in  his  treatment  of  a  patient. 
The  Acting  Deputy  Administrator  finds 
that  in  light  of  the  feet  that  Dr.  Borja  is 
not  currently  licoised  to  j»actice 
medicine  in  the  State  of  California,  it  is 
reasonable  to  infer  that  he  is  not 
ciirrently  authorized  to  handle 
controlled  substances  in  that  state. 

The  DEA  does  not  have  the  statutc»y 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C  802(21).  823(f)  and  824(aM3). 
This  prereqiiisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez.  M.D..  62  FR 
16,193  (1997);  Demetris  A.  Green.  MJ).. 
61  FR  60.728  (1996);  DomuiicJc  A.  Aicci. 
MJO..  58  FR  51,104  (1993). 

Here  it  is  clear  that  Dr.  Borja  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
California.  Therefore,  Dr.  Borja  is  not 
entitled  to  a  T3EA  registration  in  that 
state. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 


authority  vested  in  him  by  1  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration  AB8143024,  previously 
issued  to  Benjamin  R.  Borja,  D.M.D.,  be, 
and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  November  19, 1997. 

JaBHS  S.  MOibnl, 

Acting  Deputy  Administrator. 

Dated:  October  9, 1997. 
(PR  Doc.  97-27639  Filed  10-17-97;  8:45  am] 


D^ARTMBCr  OF  LABOR 

Offloe  of  tfM  Socralsfy 

Submission  for  0MB  Review; 
Commsnt  Rs(|usst 

October  14. 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  aad  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  r^tlling  the  Department  of 
Labor,  Departmental  Clearance  Officer. 
Theresa  M.  O'Malley  ((202)  219-5096 
ext  143)  or  by  E-Mail  to  OMalley- 
TheresaAdol.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TM))  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00*p.m.  Eastern 
time,  Monday-Friday. 

Comments  should  be  sent  to  Office  d 
Information  and  Regulatory  Afhin, 
Attn:  OMB  Desk  Officer  for  BLS,  DM. 
ESA.  ETA.  MSHA.  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budiget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
bom  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  nececesary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  die  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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•  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 


collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Unemployment  Compensation 
fi>r  Former  Federal  Employees, 
Handbook  No.  391. 


OMB  Number:  1205-0179  (extension). 

Frequency:  One-time. 

Affected  Public:  Individuals  or 
households;  Federal  Government;  State, 
Local  or  Tribal  Government 


Fonn 


ES931  ... 
ES391A 
ES935.„ 
ES  933  ... 
ES934 
ES936„. 
ES  839  .._. 
ETA  8-32: 


Respondents 


Average  time  per  response 


144,000 

3  minutes. 

33,120 

3  minutes. 

144,000 

5  mmules. 

2,360 

3  minutes. 

15,025 

3  minutes. 

7,200 

3  minutes. 

75 

1  hour  45  minutes 

53 

5minule8. 

Total  Burden  Hours:  28,434. 

Total  Annualized  capital/startup 
coKts:0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
terricm:  S66.000. 

Dtecription:  Federal  Law  (5  U.S.C 
8501-8509)  provides  unemployment 
insurance  protection  to  fbrmw  (or 
partially  unemployed)  Federal  civilian 
employees.  It  is  referred  to,  in 
abbreviated  form,  as  "UCFE."  The  forms 
contained  throughout  the  UCFE 
Handbook  are  usiad  in  connection  with 
the  provision  of  this  benefit  assistance. 

Agency:  Employment  and  Training 
Administration. 

Tftle:  ETA  Data  Validation  Handbook 
No.  361. 

OMB  Number:  1205-0055  (revision). 

Frequency:  Annually. 

Affected  Public:  State,  Local  or  Tribal 
Government 

Number  of  Respondents:  53. 


Activity 


DtUCc»aaion 
Recordkeeping 


Estimated  Time  Per  Respondent:  152 
hours. 

Total  Burden  Hours:  8,056. 

Total  Annualized  capital/startup 
costs.  $21,200,000. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services:  $189,977,000. 

Description:  Data  provided  to  the 
Unemployment  Insiuance  Service  must 
be  credible  for  use  in  the  distribution  of 
administrative  funds  as  well  as 
triggering  the  Extended  Benefits 
Program  and  as  economic  indicators  as 
well  as  general  information  for 
operating  the  program.  Validation 
attempts  to  ensure  the  accuracy  and 
compatibility  of  reported  data. 

Agency:  Employment  and  Training 
Administration. 

Title:  Work  Application/Job  Order 
Recordkeeping.  ^ 

OMB  Number  1205-0001  (extension). 


Frequency:  On  occasion 
(recordkeeping). 

Affected  Public:  State,  Local  at  Tribal 
Government 

Number  of  Respondents:  52. 

Estimated  Time  Per  Respondent:  8 
hours. 

Total  Burden  Hours:  416. 

Total  Aimualized  capital/startup 
costs:  -  0  -. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services:  -  0  -. 

Description:  Request  is  for  retention  of 
information  on  work  applications  and 
job  orders. 

Agency:  Employment  and  Training 
Administration. 

Title:  Worker  Adjustment  Formula 
Financial  Report. 

OMB  Number:  1205-0326  (extension). 

Affected  Public:  State.  Local  or  Tribal 
Government 


Number  ol 
resporxlenls 


52 
52 
52 


Frequency 


3quaners 
1  quarter  _ 
onetime... 


Average 

time  per 

reaponae 

(hours) 


6 

7 
10 


Tota7  Burden  Hours:  1,820. 

Total  Annualized  capital/startup 
costs:  -  0  -. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  information  will  be 
used  to  assosa  formula  programs  under 
Tide  in  of  JTPA.  as  amended! 
Participant  and  financial  data  will  be 
used  to  monitor  program  performance, 
and  to  prepiare  reports  and  budget 
requests. 


Agency:  Emplojrment  and  Training 
Administration. 

Title:  Preliminary  Estimates  of 
Average  Employer  Tax  Rates. 

OMB  Number  1205-0228 
(reinstatement). 

Agency  Form  Number:  ETA  205. 

Frequency:  Annually, 

Affected  Public:  Stote.  Local  or  Tribal 
Govenunent 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent:  16 
minutaa. 

Total  Burden  Hours:  14  hours. 


Total  Annualized  capital/startup 
costs:  0. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  average  tax  rate 
collected  from  States  is  used  to  compute 
average  tax  rate  for  the  United  States 
and,  along  with  the  ciurent  tax  rate 
schedule,  are  used  to  certify  that  States 
are  complying  with  the  law. 

Agency:  Occupational  Safety  and 
Health  Administration. 
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Title:  Respiratory  Protection  (29  CFR 
part  1910.134). 

OMB  Number:  1218-0099  (extension). 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government 

Number  of  Respondents:  130,000. 

Estimated  Time  Per  Respondent:  Time 
per  response  ranges  bom  5  minutes  to 
mark  emergency-use  respirator  storage 
compartments  to  8  hours  to  develop  a 
written  respiratory  protection  program. 

Total  Burden  Hours:  1,166,092. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  purpose  of  this 
standard  and  its  information  collection 
is  designed  to  provide  protection  for 
employees  from  workplace  atmospheric 
contamination.  The  standard  requires 
employers  to  develop  a  written 
respiratory  protection  program,  to 
inspect  and  cwtify  emergency-use 
respirators,  and  made  emergency-use 
respirator  storage  compartments. 
Tharaae  M.  OlMallay, 
Departmental  Qearance  Officer. 
[FR  Doc  97-27735  Filed  10-17-97;  8:45  am] 

OOOC  4B10-«Mi 


DEPARTMENT  OF  LABOR 

Occupalionai  Safely  and  Health 
Administration 

New  Mexico  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  Title  29, 
Code  of  Federal  Regulations,  prescribM 
procedures  under  Section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act),  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator),  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan,  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  10, 1975,  notice  was 
published  in  the  Federal  Register  (40 
FR  57455)  of  the  approval  of  the  New 
Mexico  State  Plan  and  the  adoption  of 
Subpart  DD  to  Part  1952  containing  the 
decision. 

The  New  Mexico  State  Plan  provides 
for  the  adoption  of  Federal  standards  as 
State  standards  after 


1.  Notice  of  public  hearing  published 
in  a  newspaper  of  general  circulation  in 
the  State  at  least  sixty  (60)  days  prior  to 
the  date  of  such  hearing. 

2.  Public  hearing  conducted  by  the 
Environmental  Improvement  Board. 

3.  Filing  of  adopted  regulations, 
amendments,  or  revocations  under  the 
State  Rules  Act 

The  New  Mexico  State  Plan  provides 
for  the  adoption  of  State  standards 
which  are  at  least  as  effective  as 
comparable  Federal  standards 
promulgated  imder  Section  6  of  the  Act. 

By  letter  dated  August  12, 1997,  from 
Sam  A.  Rogers,  Bureau  Chief,  to  Emzell 
Blanton,  Jr.,  Regional  Administrator, 
and  incorporateid  as  part  of  the  plan,  the 
State  submitted  State  standards 
identical  to  Federal  standards  as  follow: 
Amendment  to  1910,  Subpart  B, 
Adoption  and  Extension  of  Established 
Federal  Standards  (61  FR  56831-56855. 
dated  11/4/96),  and  Amendment  to 
1926.55,  Appendix  A,  Gases,  Vapors, 
Fumes,  Dust,  and  Mist  (61  FR  56856, 
dated  11/4/96). 

These  standards,  contained  in  New 
Mexico  Occupational  Health  and  Safety 
R^ulations  11  NMAC  5.1  and  11 
NMAC  5.2.  were  promulgated  on 
August  8, 1997,  in  accordance  with 
applicable  State  law. 

The  subject  standards  became 
effective  September  15, 1997,  pursuant 
to  New  Mexico  State  Law,  Sections  50- 
9-1  through  50-9-25. 

2.  Decision.  OSHA  has  determined 
that  the  State  standards  at  11  NMAC  5.1, 
and  11  NMAC  5.2  are  identical  to  the 
comparable  Federal  standards,  and 
therefore  approves  the  standards. 

3.  Looftion  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  U.S. 
Department  of  Labor-OSHA,  525  Griffin 
Street,  Room  602,  Dallas,  Texas  75202; 
Office  of  the  Secretary,  Environment 
Department  1190  St  Francis  Drive, 
Room  2200-North,  Santa  Fe,  New 
Mexico  87503;  {md  the  Office  of  State 
Programs,  200  Constitution  Avenue, 
N.W.,  Room  N3700,  Washington,  D.C. 
20210. 

4.  Public  participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplements  to 
the  New  Mexico  State  Plan  as  proposed 
changes,  and  making  the  Regional 


Administrator's  approval  effective  upon 
publication  for  the  following  reason. 

The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law,  which 
included  public  comment,  and  further 
public  participation  would  be 
repetitious. 

The  decision  is  efEsctive  September  8, 
1997. 

(Sec.  18.  Pub.  L  91-596,  84  SUt  1608  (29 
U.S.C  867)). 

Signed  at  Dallas.  Texas,  this  eighth  day  of 
September  1997. 
EmzBll  Blanton,  Jr., 
Regional  Administrator. 
(FR  Doc  97-27653  Filed  10-17-97;  8:45  am) 
aauNQ  OOOC  4610-as-p 


DEPARTMENT  OF  LABOR 

Pension  and  Wetfaie  Benefits 
Adntinistration 

[AppllceBon  Na  D-10412,  el  aL] 

proposeo  exampiions;  MsiropoinBn 
Uta  insurance  Company 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACnON:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Cranments  and  Hearing 


All  interested  persons  are  invited  to 
submit  woitten  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
imless  otiierwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  intraest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  l^  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
RocMn  N-5649,  U.S.  Department  of 
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Labor.  200  Constitution  Avenue,  N.W., 
Washington.  D.C  20210.  Attention: 

Application  No. ,  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
conunents  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefits  Administrationi  U.S. 
E)epartment  of  Labor,  Room  N-5507. 
200  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
withiii  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  R^istar  and  shall  infonn 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPt£MBfTARY  MFOMIATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836.  32847.  August  10. 1990). 
EfEactive  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exnnptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Metropolitan  Lifie  Inamraiice  Coaipany 
(MetLife)  Located  in  New  York.  NY 

[Application  No.  D-10412| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 


4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply,  effective  April  1.  1997. 
to  (l)  the  purchase  or  retention  by  an 
employee  benefit  plan  (the  Plan)  and  (2) 
the  sale  or  continuation  by  MetLife  or 
an  affiliate  (collectively,  MetLife)  of  a 
s)mthetic  guaranteed  investment 
contract  (the  MetLife  Trust  GIC)  entered 
into  between  the  Plan  and  MetLife 
under  which  MetLife  guarantees  (the 
Guarantee)  certain  amounts  (the 
Guaranteed  Value). 
.  This  proposed  exemption  is 
conditioned  upon  the  following 
requirements: 

(a)  The  decision  to  enter  into  a 
MetLife  Trust  GIC  is  made  on  behalf  of 
a  participating  Plan  in  writing  by  a 
fiduciary  of  such  Plan  which  is 
independent  of  MetLifie. 

(b)  A  Plan  investing  in  a  MetLife  Trust 
GIC  has  assets  that  are  in  excess  of  S25 
million. 

(c)  Prior  to  the  execution  of  the 
MetLife  Trust  GIC,  the  Plan  fiduciary 
receives  a  full  and  detailed  written 
disclosure  of  all  material  features 
concerning  the  MetLife  Trust  GIC, 
including — 

(1)  A  Letter  of  Agreement  tietween 
MetLife  and  the  Phin  fiduciary  which 
stipulates  the  relevant  provisions  of  the 
GIC.  the  applicable  fees  and  the  rights 
and  obligations  of  the  parties; 

(2)  Investment  Guidelines  defining 
the  manner  In  which  an  investment 
manager  will  manage  a  MetLife  Trust 
GIC; 

(3)  A  copy  of  the  Investment 
Management  Agreement  between 
MetLife  and  the  Plan  fiduciary; 

(4)  Information  explaining  in  a 
maimer  calculated  to  be  understood  by 
a  Plan  fiduciary  that,  if  a  MetLife 
affiliated  manager  underperforms  or  if 
adverse  market  conditions  occur,  the 
interest  rate  that  is  credited  (the 
Credited  Rate)  to  a  MetLife  Trust  GIC 
account  (the  Account)  may  be  as  low  as 
0  percent; 

(5)  The  pertinent  features  of  a  MetLife 
conventional  GIC  (the  MetLife 
Conventional  GIC)  that  a  Plan  fiduciary 
may  obtain  upon  the  discontinuance  of 
a  MetLife  Trust  GIC.  including  an 
explanation  that,  although  a  MetLife 
Conventional  GIC  will  offer  a  guarantee 
of  principal,  it  may  have  a  credited  rate 
as  low  as  0  percent  for  the  duration  of 
the  contract;  and 

(6)  If  granted,  copies  of  the  proposed 
exemption  and  grant  notice  with  respect 
to  the  exemptive  relief  provided  herein. 

(d)  Upon  the  selection  by  a  Plan 
fiduciary  of  a  MetLife  Trust  GIC.  a 
participant  in  a  Plan  that  provides  for 
participant  investment  selection  (the 
Section  404(c)  Plan)  is  given — 


(1)  A  summary  of  the  pertinent 
features  of  the  documents  listed  above 
in  paragraph  (c)  which  are  deemed 
appropriate  for  distribution  to  such 
participant; 

(2)  A  copy  of  the  operative  language 
of  the  proposed  exemption  if  the 
Section  404(c)  Plan  has  entered  into  a 
MetLife  Trust  GIC  arrangement  before 
the  final  exemption  is  issued;  and 

(3)  A  copy  of  the  operative  language 
of  the  final  exemption  (i)  to  the  extent 
that  there  have  been  modifications  to 
the  operative  language  of  proposed 
exemption,  or  (ii)  the  Section  404(c) 
Plan  acquires  a  MetLife  Trust  GIC  after 
the  final  exemption  is  granted. 

(e)  Subsequent  to  a  Plan's  investment 
in  a  MetLife  Trust  GIC.  the  Plan 
fiduciary  and,  if  applicable,  the  Plan 
participant,  upon  such  participant's 
request,  receive  the  following  ongoing 
disclosures  regarding  such  investment: 

(1)  A  monthly  report  consisting  of  a 
Guaranteed  Value  Statement,  which 
specifies  the  affected  Plan's  MetLife 
Trust  GIC  balance  for  the  prior  month, 
contributions,  withdrawrals,  transfers, 
interest  earned,  the  current  month's 
ending  balance  for  the  MetLife  Trust 
GIC,  the  cvirrent  interest  rate  and  a 
summary  of  transactions; 

(2)  A  quarterly  report  consisting  of  a 
Maricet  Value  Statement,  which 
specifies  the  prior  quarter's  ending 
market  value  for  a  Plan's  MetLife  Trust 
GIC,  contributions,  withdrawals,  the 
fees  paid  to  MetLife,  investment ' 
income,  realized  capital  gains  and/or 
losses  from  sales,  changes  in  unrealized 
appreciation  of  assets,  the  current 
quarter's  ending  market  value  and  rate 
of  retiun,  and  a  summary  of 
transactions;  and 

(3)  An  annual  portfolio  listing  or  letter 
describing  key  events,  depending  upon 
its  arrangements  with  a  Plan  fiduciary. 

(f)  As  to  each  Plan,  the  combined  total 
of  all  fees  and  charges  imposed  under  a 
MetLife  Trust  GIC  is  not  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act 

(g)  Each  MetLife  Trust  GIC 
specifically  provides  an  objective 
method  for  determining  the  feir  market 
value  of  the  securities  owned  by  the 
Plan  pursuant  to  such  GIC. 

(h)  Each  MetLife  Trust  GIC  has  a 
predefined  maturity  date  or  dates 
selected  by  the  Plan  fiduciary  and 
agreed  to  by  MetLife. 

(i)  Prior  to  the  affirmation  of  a 
maturity  date,  MetLife  informs  the  Plan 
fiduciary  of  the  new  reset  rate  for  the 
Credited  Rate. 

(j)  MetLife  maintains  books  and 
records  of  each  MetLife  Trust  GIC 
transaction  for  a  period  of  six  years. 
Such  books  and  records  are  subject  to 
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annual  audit  by  independent,  certified 

public  accountants. 

ffFECnVE  DATE:  If  granted,  this  proptMod 

exemption  will  be  eSsctive  as  of  April 

1.1996. 

Sununory  of  Pacts  and  Representations 

1.  The  parties  to  the  transactions  are 
described  as  follows: 

(a)  MetLife  is  a  mutual  life  insurance 
company  organized  under  New  York 
law  and  subject  to  supervision  and 
examination  by  the  Insurance 


AM.  Best 

Duff&PtM(pa 
MoocV* 


Standard  &  Pew's 


Commissioner  of  the  State  of  New  YoiIl 
It  is  the  second  largest  life  insurance 
company  in  the  United  States.  As  of 
December  31, 1996,  MetLife  and  its 
subsidiaries  had  $279  billion  in  assets 
under  management  MetLife  provides 
funding,  asset  management  and  odier 
services  for  Plans  covered  by  the  Act 
MetLife  also  maintains  pooled  and 
single  separate  accounts  pursuant  to 
New  York  Insurance  Law.  These 
accounts  are  used  in  coimection  widi 
group  annuity  and  group  life  insurance 


contracts  issued  to  Plans  as  well  as 
other  entities.  The  assets  in  these 
accoimts  are  insulated  from  MetLife's 
general  account  The  returns  generated 
from  such  accounts  are  iised  to  support 
contractual  obligatioiu.  Accoimts  are 
created  to  invest  in  one  or  more  asset 
classes  and  are  managed  by  MetLife,  an 
affiliate  of  MetLife  or  a  nonaffiliated 
company. 

As  of  June  11. 1996,  MetLife's  ratings 
lEollows: 


Rating 


Ai- (Supariof) 

Aa2  (Excetlenl) 
AA  (Excellent) 


Fnancial  position  and 
Ctaimfripaying  abiity. 


Clahws  paying  ablHy. 


(b)  Sfote  Street  Research  6- 
Management  Company  (State  Street 
Research),  a  wholly  owned  subsidiary  of 
MetLife,  is  an  investment  management 
company  registered  as  an  investment 
adviser  under  the  Advisers  Act.  State 
Street  Research,  which  is  Boston-based, 
was  foimded  in  1927  and  acquired  by 
MetLife  in  1983.  As  of  December  31, 
1996.  State  Street  Research  managed 
$41  billion  in  equity,  fixed  income  and 
balanced  accounts  for  retirement  plans, 
foundations  and  endowments  and 
mutual  funds. 

(c)  The  Plans  involved  herein  will 
consist  primarily  of  defined 
contribution  pluts  that  are  subject  to  the 
provisions  of  Act  as  well  as  Plans  that 
are  subject  to  sections  401(a)  and  403(b) 
of  the  Code. 

2.  MetLife  has  offered  a  variety  of 
guaranteed  investment  contracts  or 
"GICs"  to  Plans  for  many  years.  A  GIC 
is  a  group  aimuity  contract  from  an 
insurance  company  which  provides 
contractholders  with  a  fixed  rate  of 
return  for  a  specified  period,  while 
paying  benefits  to  Plan  participants  at 
guaranteed  value.  The  GICs  issued  by 
MetLife,  which  are  described  herein, 
will  have  predefined  matxuity  dates. 

Plan  fiduciaries  frequentiy  use  GICs 
as  funding  vehicles  for  the  "fixed 
income"  or  "stable  value"  investment 
options  of  defined  contribution  plans. 
According  to  Plan  provisions, 
participants  may  have  the  right  to 
transfer  funds  among  a  Plan's  various 
investment  options,  or  to  take  funds  out 
of  the  Plan  in  withdrawals  or  loans. 
Such  payments  fit>m  a  given  option  are 
called  "participant-initiated 
withdrawals"  or  "benefits." 

Recentiy,  many  Plan  sponsors  have 
begun  to  request  the  direct  ownership  of 
the  assets  that  back  the  GIC  since 
nominal  ovraership  of  the  assets  affords 


such  sponsors  full  insulation  in  case  of 
the  insurance  company's  insolvency. 
For  this  reason,  insiiren  have  begun  to 
develop  "synthetic  GICs"  which  ofiiBr 
all  at  neariy  all  of  the  same  faatures  as 
traditional  GIC  products  except  that  the 
assets  are  placed  in  a  segregated  trust  or 
custodial  bank  account  owned  by  the 
Plan  rather  than  being  owned  by  the 
insurer. 

3.  Since  April  1, 1997,  MetLife  has 
been  offering  an  investment  product 
(refiarred  to  herein  as  a  "MetLife  Trust 
GIC")  to  Plans  having  assets  that  are  in 
excess  of  $25  million.  MetLife  believes 
that  the  transaction  would  violate 
section  406(a)(l]  (A)  and  (B)  of  Uie  Act 
because  MetLife  would  be  guaranteeing 
a  certain  asset  value  (i.e.,  the 
Guaranteed  Value)  to  a  Plan  and  thereby 
extending  credit  to  such  Plan  as  the 
result  of  a  Plan's  purchase  of  a  MetLife 
Trust  GIC.  In  addition,  MetLife  believes 
that  the  transaction  would  violate 
section  406  (b)(1)  and  (bM2)  of  the  Act 
because  MetLife  or  an  affiliate,  in 
honoring  a  withdrawal  initiated  by 
either  a  Plan  participant  or  a  Plan 
sponsor  (see  Representations  15  and  16 
of  this  proposed  exemption),  would  be 
using  their  discretion  in  selecting 
securities  that  will  be  subject  to  the 
Guarantee  and  in  reducing  the 
Guaranteed  Value  to  reflect  the 
withdrawal. 

Further,  MetLife  asserts  that  the 
proposed  Guarantee  could  be  perceived 
as  giving  rise  to  a  conflict  of  interest 
between  MetLife  or  an  affiliate  and  the 
Plans  in  violation  of  section  406  (bKl) 
and  (b)(2)  of  the  Act  because  the  amount 
of  the  cumulative  total  retiirn  of  each 
MetLife  Trust  GIC  will  be  affected  in 
part  by  MetLife  or  its  affiliate's  exercise 
of  fiduciary  authority  or  control, 
including  the  valuation  of  assets.  In  this 
regard.  MetLife  notes  that  both  it  and  its 


affiliates  have  an  interest  in  mwximiring 
the  cumulative  total  retiun  of  a  MetLife 
Tr\ist  GIC,  therriiy  reducing  the  amount 
of,  or  entirely  eliminating,  MetLife's 
obligation  to  make  a  payment  on  the 
Guarantee.  Accordingly,  MetLife 
requests  exemptive  relief  from  the 
Department 

4.  Each  MetLife  Trust  GIC  will  consist 
of  a  group  annuity  contract  and  an 
Investment  Management  Agreement 
between  the  Plan  sponsor  and  MetLife, 
which  will  typically  be  the  investment 
manager.  A  MetLife  Trust  GIC  will  be 
offered  to  a  Plan  having  total  assets  that 
are  in  excess  of  $25  million.  The 
principal  amount  of  such  Trust  dC  will 
be  negotiated  between  MetLife  and  the 
Plan  fiduciary. 

5.  The  decision  to  enter  into  a  MetLife 
Trust  GIC  will  be  made  on  behalf  of  the 
Plan  by  a  Plan  fiduciary  who  is 
independent  of  MetLife  and  its 
affiliates.  MetLife  represents  that  due  to 
the  large  size  of  the  Plans  involved,  the 
independent  fiduciaries  authorizing 
Plans  to  enter  into  the  MetLife  Trust 
GICs  can  be  expected  to  be  (or  retain) 
sophisticated,  professional  asset 
managers  with  specialized  expertise  in 
the  area  of  GICs  and  similar 
investments.  However,  prior  to  the 
Plan's  investment,  MetLife  will  furnish 
the  Plan's  independent  fiduciary  with  a 
full  and  detailed  disclosiue  of  jail 
features  concerning  the  MetLife  Trust 
GIC.  In  addition  to  the  MetLife  Trtist 
GIC  document,  such  disclosures  will 
include  (a)  a  Letter  of  Agreement 
between  MetLife  and  the  Plan  fiduciary 
which  stipulates  the  relevant  provisions 
of  the  GIC,  the  applicable  fees  and  the 
rights  and  obligations  of  the  parties;  (b) 
Investment  Guidelines  defining  the 
manner  in  which  an  investment 
manager  will  manage  a  MetLife  Trust 
GIC;  (c)  a  copy  of  the  Investment 
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Management  Agreement  between 
MetLifie  and  the  Plan  fiduciary;  (d)  an 
explanation  that  if  a  MetLife  affiliated 
manager  underperforms  or  if  adverse 
market  conditions  occur,  the  Credited 
Rate  applied  to  a  MetLife  Trust  GIC 
Account  may  be  as  low  as  0  percent;  (e) 
the  pertinent  featiires  of  a  MetLife 
Conventional  CIC  including  an 
explanation  that,  although  a  MetLife 
Conventional  GIC  will  offer  a  guarantee 
of  principal,  it  may  have  a  credited  rate 
as  low  as  0  percent  for  the  duration  of 
the  contract,  assuming  the  Plan 
fiduciary  decides  to  discontinue  a 
MetLife  Trust  GIC  by  converting  it  into 
a  MetLife  Conventional  GIC;  and  (f)  if 
granted,  copies  of  the  proposed 
exemption  and  grant  notice  with  respect 
to  the  exemptive  relief  provided  herein. 
Upon  the  selection  by  a  Plan  fiduciary 
of  a  MetLife  Trust  CIC,  a  participant  in 
a  Section  404(c)  Plan  will  be  provided 
with  a  summary  of  the  pertinent 
features  of  the  dociiments  listed  above 
which  are  deemed  appropriate  for 
distribution  to  such  participant  In 
addition,  the  participant  will  be  given  a 
copy  of  the  operative  language  of  the 
proposed  exemption  if  the  Section 
404(c)  Plan  has  entered  into  a  MetLife 
Trust  GIC  arrangement  before  the  final 
exemption  is  issued.  Further,  the 
participant  will  receive  a  copy  of  the 
operative  language  of  the  final 
exemption  (a)  to  the  extent  there  have 
been  modifications  to  the  operative 
language  of  the  proposed  exemption,  or 
(b)  the  Section  404(c)  Plan  acquires  a 
MetLife  Trust  GIC  after  the  final 
exunption  is  granted.  In  the  event  the 
participant  wishes  to  review  the 
imderlying  documents,  including  the 
proposed  and  final  exemptions,  such 
information  will  be  made  available  to 
the  participant  upon  request 

6.  Plan  assets  tnat  are  invested  in  a 
MetLife  Trust  GIC  will  ^  placed  in  a 
s^regated  custodian  account  or  trust 
account  The  Plan  sponsor  will  select  an 
independent  custodian  and/or  trustee, 
with  the  approval  of  MetLife.  MetLife 
will  not  be  a  party  to  the  custodial 
agreement  or  the  master  trust  document 
Thus,  each  MetLife  Trust  GIC  will  have 
its  own  Account.  At  all  times,  the  Plan, 
through  the  trustee,  will  own  all  of  the 
assets  in  the  Accoimt. 

7.  As  stated  above,  MetLife,  acting  in 
a  fiduciary  capacity,  will  generallybe 
the  Account's  investment  manager. 
However,  by  mutual  agreement  with  the 
Plan  sponsor.  MetLife  may  designate 
State  Street  Research  as  sub-manager 
with  respect  to  some  or  all  of  the  assets 
in  an  Account.  At  its  discretion  and  by 
agreement  with  the  Plan  sponsor, 
MetLife  may  also  designate  an 
unaffiliated  investment  manager  as  sub- 


manager  to  manage  some  or  all  of  the 
Accoimt  assets,  assuming  MetLife 
obtains  appropriate  regulatory 
approvals.  Under  all  circumstances, 
each  investment  manager  or  sub- 
manager  servicing  an  Account  will 
acknowledge  in  writing  to  the  Plan 
fiduciary  that  it  will  be  a  fiduciary  of 
the  Plan  with  respect  to  a  MetLife  Trust 
GIC  and  as  such,  will  be  subject  to  the 
fiduciary  provisions  of  the  Act. 

8.  Before  an  Account  is  established, 
MetLife  and  the  Plan  sponsor  will  agree 
to  a  set  of  investment  guidelines  which 
will  define  how  the  investment  manager 
will  manage  the  Account's  assets, 
identify  the  assets  that  are  approved  for 
investmeot  by  the  Plan  and  allow 
performance  to  be  measured  against  one 
or  more  published  indices  based  upon 
recognized  industry  sources.  It  is 
anticipated  that  these  guidelines  will 
vary  from  one  Plan  to  another.  Once  the 
investment  guidelines  are  established, 
they  can  be  changed  only  by  mutual 
agreement  between  MetLife  and  the 
Plan  sponsor.  The  investment 
guidelines  will  be  subject  to  review  by 
the  New  York  Department  of  Insurance 
and  possibly,  by  the  insurance 
departments  of  other  states. 

Objective  performance  benchmarks 
for  an  Account  will  allow  the  Plan 
sponsor  to  evaluate  the  performance  of 
the  investment  manager  or  sub-manager. 
The  benchmarks  selected  for  the 
Account  will  be  appropriate  to  the 
assets  and  specific  investment 
objectives  of  the  Account  The 
benchmarks  will  be  based  on 
objectively-published  indices  such  as 
the  Lehman  Brothers  Intermediate 
Govenunent/Corporate  Index,  the 
Merrill  Lynch  Intermediate 
GovemmentyCorporate  Index,  or  a 
combination  of  one  or  more  indices,  as 
appropriate  to  the  composition  of  the 
Account* 

9.  Contributiohs  placed  into  an 
Account  will  be  invested  immediately 
by  the  investment  manager  or,  if 
applicable,  sub-manager,  primarily  in 
publicly-traded,  fixed  income  securities. 
The  specific  classes  of  investments 
allowed  in  any  particular  Accoimt  will 
be  set  forth  in  the  Account's  investment 
guidelines.  These  investments  may 
include  U.S.  Treasury  securities,  U.S. 
agency  debt,  corporate  bonds,  mortgage- 
backed  securities,  asset-backed 
securities,  equities,  foreign  government 
and  agency  debt,  supranational  agency 
debt  or  other  asset  classes  and  employer 
debt  securities  within  the  meaning  of 


'  It  is  represented  that  data  from  indices  such  as 
the  l,Bhman  Brothers  Inlennediate  Covammenty 
Corporate  Index  is  available  oo  a  daily  baais  from 
Bloomberg  or  by  subachption  from  lj»t«ii»«»« 
Brottaan. 


section  407(d)  of  the  Act.^  The 
investment  guidelines  may  also  allow 
the  use  of  options  (other  than  naked  put 
and  call  options),  fiitures,  warrants, 
forwards  or  similar  instruments  on  a 
limited  basis  for  hedging  and  risk 
management  pmposes.^ 

MetLife  does  not  expect  any  single 
Account  to  utilize  every  one  of  these 
ty{>es  of  assets  or  asset  quality 
specifications.  Therefore,  the 
aforementioned  investments  are 
intended  to  represent  the  universe  of 
investment  alternatives  among  which 
the  Plan  sponsor  can  choose  to  meet  its 
investment  and  benefit  needs. 

As  part  of  the  investment  guidelines, 
the  appropriateness  of  the  broad  asset 
classes  and  asset  quality  levels  will  be 
subject  to  the  review  and  approval  of 
the  New  York  State  Insurance 
Department  (and  possibly  the  insurance 
departments  of  other  states). 

10.  The  value  of  the  Account  will  be 
its  feir  market  value  (the  Market  Value). 
In  the  case  of  an  asset  consisting  of  a 
security  for  which  market  quotations  are 
readily  available,  the  quotml  Maiicet 
Value  of  such  security,  as  determined  by 
the  investment  manager  or  the  sub- 
manager,  will  be  the  fair  market  value. 
Because  MetLife  expects  the 
investments  will  be  composed  primarily 
of  publicly-traded,  fixed  income 
securities,  it  expects  that  in  virtually  all 
cases,  asset  investment  values  can  bis 
determined  readily  from  any  of  a 
number  of  widely-available, 
independent  published  sources. 

In  the  case  of  any  other  asset, 
quotations  will  he  obtained  from  broker- 
dealers  or  pricing  services  that  are 
independent  of  MetLife,  the  investment 
manager  and/or  the  sub-manager.  The 
asset  will  be  valued  based  on  the 
average  of  at  least  three  bid  and  three 
ask  prices  obtained  from  such 
independent  sources.  To  the  extent  that 


'The  Dapartment  is  not  proposing,  nor  it  the 
applicant  requesting,  exemptive  relief  herein  with 
respect  to  the  acquisition  and  holding  of  employer 
debt  securities  beyond  that  provided  under  sectiona 
407  and  408  of  the  Act. 

>In  this  regard,  it  is  represented  that  the  use  of 
options  and  futures  contracts  will  be  governed  by 
the  investment  guidelines  that  are  nagotiatad 
between  MetLife  and  Plan  fiduciaries.  Any 
guidelines  permitting  investment  in  derivatives 
must  be  approved  by  both  the  Plan  fiduciaries  and 
MetLife.  The  use  of  derivatives  will  be  for  hedging 
purposes  only.  Futures  contracts  will  not  be 
permitted  to  be  used  to  leverage  a  MetLife  Trust  GIC 
and  only  unaffiliated  brokers  will  be  used  to 
purchase  such  contracts. 

MetLife  represents  that  the  yield-to-matuiity 
calculated  on  equities  and  hedge  securities  %vill  be 
calculated,  depending  on  the  nature  of  the  Account. 
oo  a  proxy  that  will  provide  an  equivalent  to  the 
historical  yield.  MetLife  also  states  that  the  Credited 
Rate  react  Ecrmula  will  ensure  that  all  market 
parformanca  is  paiaad  through  in  future  Credited 
Ratee. 
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quotations  cannot  be  obtained,  the 
Market  Value  of  the  asset  will  be  based 
upon  an  appraisal  made  by  an 
independent  appraiser  selected  by 
eithOT  the  custodian  or  a  Plan  sponsor 
or  fiduciary  which  is  not  affiliated  with 
MetLife,  the  investment  manager,  and/ 
or  the  sub- manager.*  ' 

11.  Each  MetLife  Trust  GIC  wall 
provide  a  Guaranteed  Value  that  will  be 
available  exclusively  for  participant- 
initiated  benefit  withdrawals.  The 
Guaranteed  Value  is  defined  as  the 
amount  of  any  contributions,  plus 
interest  at  a  crodited  rate  (i.e.,  the 
Credited  Rate),  minus  withdrawals.  It  is 
expected  that  the  Guaranteed  Value  and 
the  Market  Value  of  the  Account  may 
difier  at  any  given  time.  However, 
MetLife  will  seek  to  maintain  the 
Guaranteed  Value  as  reasonably  close  to 
the  Market  Value  by  reflecting  any 
difference  between  them  in  the  Credited 
Rate.« 

12.  MetLife  will  determine  the  initial 
Credited  Rate  by  using  an  objective 
methodology  that  is  fully  disclosed  and 
agreed  to  by  Plan  sponsors.  The  initial 
Credited  Rate  will  reflect  three  fectors: 


'MetLife  anticipates  that  in  many  cases,  the 
cuatodian  bank  will  perform  the  asset  valuatioa 
function  in  reliance  on  published  sources.  If  tha 
asaols  are  not  listed  in  published  sources,  the 
custodian  may  ask  the  investment  manager  to 
supply  the  price.  To  the  extent  that  MetUfe  or  an 
affiliated  manager  or  sub-manager  has  the  authority 
to  establish  the  value  of  the  assets  of  a  MetLife 
Trust  GIC,  MetLife  proposes  a  three-part  method  in 
order  of  preference:  (a)  From  independent 
published  sources,  (b)  the  average  of  at  least  thraa 
bid  and  ask  prices  from  independent  sources;  or  (c) 
based  on  an  appraisal  by  an  independent  appraiser 
which  is  not  selected  by  or  affiliated  with  MetLife. 
the  investment  manager  and/or  the  sub-manager. 

*For  example,  assume  that  the  Guaranteed  Value 
of  a  MetLife  Trust  GIC  is  SIO.000,000  while  iU 
Market  Value  is  $10,250,000.  Assume  also  that  the 
Anticipated  Yield-To-Maturity  of  such  investment 
is  7.25  percent  based  upon  an  obiective,  external 
index  and  the  approximate  duration  of  the  Metlife 
Trust  GIG  is  5.23  years,  again  based  upon  an 
external,  obiective  index.  Assume  further  that  no 
deposits  or  withdrawals  are  ever  made  to  or  from  . 
the  MetLife  Trust  GIC 

The  2.5  percent  difference  between  the  Market 
Value  and  the  Guaranteed  Value  will  be  amottizad 
by  MetLife  over  the  5.23  year  Duration  of  tha 
MetLife  Trust  GIC  by  increasing  the  Credited  Rate. 
Therefore,  the  first  year's  addition  to  the  Credited 
Rate  will  be  approximately  4S  basis  points  (2.5 
perc8nt/5.23  years). 

Instead  of  crediting  the  7.25  percent  antidpatad 
yield  of  the  MetLife  Tnut  GIC.  MetLife  represents 
that  participants  will  be  credited  with  an  effective 
annual  rate  of  7.73  percent  for  the  first  year  (7.2S 
percent  +  0.48  percent). 

In  the  foregoing  example,  if  the  Guaranteed  Value 
of  the  MetLife  Trust  GIC  is  $10,000,000  and  the 
Market  Value  is  $9,750,000.  MetLife  states  that 
there  will  be  a  reduction  in  the  Credited  Rate  of 
approximately  48  basis  points.  Rather  than 
crediting  participants  with  the  7.25  percent  yield, 
participants  will  be  credited  with  an  eSiective 
annual  rate  of  6.77  percent  for  the  first  year  (7.25 
percent— 0.48  percent). 

For  subeequent  years,  the  Credited  Rate  will  be 
determined  in  the  same  manner. 


(a)  The  expected  yield-to-maturity  of 
assets  in  an  Account;  (b)  payments 
expected  into  or  out  of  an  Account;  and 
(c)  the  anticipated  expenses  to  be 
charged  under  the  MetLife  Trust  GIC 
The  Credited  Rate  will  not  be  affected 
by  the  length  of  time  that  MetLife  has 
managed  a  MetLife  Trust  GIC^Accoimt. 

The  period  for  whicii  the  Credited 
Rate  is  in  efiiact  will  be  agreed  to  in 
advance  by  MetLife  and  the  Plan 
sponsor  and  it  will  not  exceed  one  year.'' 
At  the  end  of  this  period,  on  an  agreed- 
upon  date,  MetLife  will  reset  the 
Gedited  Rate  by  declaring  a  new 
interest  rate  (which  can  never  be  less 
than  0  percent)  to  be  credited  to  the 
Guaranteed  Value.  The  new  Credited 
Rate  will  be  based  upon  the  criteria 
noted  above  and  also  reflect  the 
amortization  of  any  difference  between 
the  Guaranteed  Value  and  Market  Value. 
(The  amortization  period  will  be  no 
longer  than  the  period  specified  in  the 
MetLife  Trust  GIC  which  is  typically  the 
approximate  average  duration  of  the 
assets  in  the  Account) 

In  resetting  the  Credited  Rate.  MetLife 
will  utilize  the  following  formula: 

(MV-tCF)*(l+YTMMGV+CF)*(l+i)» 
Where— 

•  MV  =  Market  Value  (includes  fees 
and  expenses) 

•  CF  =  Expected  Cash  Flow 

•  GV  =  Guaranteed  Value  (includes 
fees  and  expenses) 

•  YTM  =  Anticipated  Yield-To- 
Maturity  (net  of  fees  and  expenses) 

•  n  =  Duration 

•  i  =  Credited  Rate.* 


*The  applicant  notes  that  factors  (a)  and  (c),  dtad 
above,  are  components  of  the  net  Anticipated  Yiatd- 
to-Maturity  or  YTM  and  that  factor  (b)  comprises 
the  Cash  Flow  or  CF  variable  in  the  Credited  Rate 
reset  formula  which  is  diacuaaad  later  in  thia 
Representation. 

''Typical  Credited  Rate  reset  dates  may  occur 
monthly,  quarterly,  semiannually  or  aimually  at  the 
choice  of  the  Plan  sponsor.  For  example,  during  the 
period  from  24  to  12  months  prior  to  the  final 
maturity  date  of  a  MetLifie  Trust  GIC  (see 
Representation  13),  the  Credited  Rate  may  be  reael 
as  frequently  as  quarterly.  During  the  period  frtxn 
12  months  prior  to  the  final  maturity  date  to  the 
final  maturity  date,  the  Credited  Rate  may  be  reaet 
as  frequently  as  monthly. 

*  In  this  proposed  exempbon,  MetLife  ha* 
described  such  components  of  the  Credited  Rate 
reset  formula  as  the  Market  Value  and  the 
Guaranteed  Value.  MetLife  has  further  defined  the 
terms  "Expected  Cash  Flow,"  "Duration."  and 
"Yield-to-Maturity,"  and  represents  that  such 
variables,  with  the  exception  of  Expected  Cash 
Flow,  are  based  upon  objective,  external  criteria 
which  would  be  communicated  by  MetLife  to  the 
Plan  fiduciary.  MetLife  also  explains  that  a  Plan 
fiduciary  would  then  be  able  to  verify  the  accuracy 
of  the  index  data  directly  from  the  index  provider 
or  from  a  third  party  news  or  information  source. 

MetLife  represents  that  the  Expected  Cash  Flow 
is  the  net  amount  of  participant-initiated 
contributions  and  withdrawals  expected  to  flow 
into  or  out  of  a  MetLife  Trust  GIC  Account  during 


To  solve  the  equation  for  the  Credited 
Rate,  (i),  the  formula  can  be 
mathematically  restated  as — 
((MV+CF/GV+CF)*(l+YTM)»)»'i^l=i 

The  formula  then  shows  that  the 
Credited  Rate,  (i),  equals  the 
Anticipated  Yield-To-Maturity  of  the 
assets  in  the  Account  (YTM),  adjusted 
by  the  difference  between  the  Market 
and  Guaranteed  Values  (MV/GV)  spread 
over  the  portfolio's  Duration  (1/n)  of  the 
Account's  investment  portfolio.  In  other 
words,  the  starting  point  for  the 
Credited  Rate  will  always  be  the  current 
net  Anticipated  Yield-To-Maturity  or 
the  expected  return  on  assets  in  the 
portfoUo.  The  Credited  Rate  will  then  be 
adjusted  to  accoimt  for  the  difierences 
between  the  prior  expected  returns  and 
the  portfolio's  actual  returns.  To  provide 
a  smooth  pattern  of  returns  for  Plan 
participants,  MetLife  will  fector  these 
differences  in  over  time.  For  example,  if 
a  portfolio  has  a  duration  of  three  years, 
one-third  of  the  diffraence  will  be 
recognized  in  the  current  reset. 

The  Credited  Rate  may  also  be  reset 
by  MetLife  as  a  result  of  certAin  actions 
by  a  contractholder  or  in  the  event  of  a 
contract  discontinuance.  Specifically, 
the  events  that  will  trigger  a  reset  of  the 
Credited  Rate  before  the  end  of  the 
stated  period  are  (a)  notice  of  the 
discontinuance  of  a  MetLife  Trust  GIC, 
(b)  Plan  contributions  beyond  those 
anticipated  under  the  Plan's  formula,  (c) 
withdrawals  that  are  not  initiated  by 
Plan  partici]>ants,  and  (d)  a  Plan 
fiduciary's  request  for  an  earlier  reset 
Any  reset  of  the  Credited  Rate  will  be  ' 


the  period  for  which  the  Credited  Rate  will  be 
effective  (Le..  the  Credited  Rate  Period).  MetLife    i 
notes  that  the  Expected  Cash  Flow  is  not  relatad  to 
any  external  index  but  reflects  the  ctunulative  eSact 
of  individual  participants'  asset  allocation 
decisioos.  According  to  MetLife,  the  level  of 
Expected  Cash  Flow  is  determined  in  consultatioti 
with  the  Plan  and  is  based  upon  the  Plan's 
historical  cash  flow  pattern  as  well  as  expected  Plan 
events. 

MetLife  explains  thai  the  Duration  is  the  period 
bom  the  effective  date  of  the  Credited  Rate  teaet 
until  the  maturity  date  or  average  maturity  data. 
MetLife  notes  that  the  Credited  Rale  reset  formula 
for  a  MetLife  Trust  GIC  will  use  the  duration  of  the 
index  unless  specifically  requested  by  the  Plan  with 
MetLife's  consent.  MetLife  represents  that  it  will 
not  calculate  the  duration  of  the  index.  Rather,  such 
calculation  will  be  made  by  the  index  provider. 

According  to  MetLife,  the  Yield-to-Maturity  is  the 
yield  of  a  Treasury  security  with  a  comfwrable 
duration  once  a  Plan  has  selected  a  defined 
maturity  date.  Prior  to  the  selection  of  a  maturity 
date.  MetLife  states  that  the  Yield-to-Maturity 
component  will  be  the  Yield-to-Maturity  of  an 
external  index  unless  specifically  requested  by  the 
Plan  with  MetLife's  consent.  MetLife  further 
represents  that  the  yield-to-maturity  of  the  index 
will  be  calculated  by  the  index  provider. 

MetLife  further  points  out  that  should  a  Plan 
choose  another  source  for  the  aforementioned 
variables,  the  source  may  only  be  used  with 
MetLife's  consent.  MetLife  notes  that  the  consent 
must  be  lanewed  by  the  Plan  at  least  annually. 
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determined  by  the  Credited  Rate  reaet 
fbnniila  described  above  and  will  reflect 
any  change  in  the  parameters  (such  as 
Market  Value  and  Guaranteed  Value) 
since  the  prior  reset  Such  reset  of  the 
Credited  Rate  will  be  disclosed  to  the 
sponsor  of  a  Plan.  Depending  upon  the 
events  causing  the  rate  change,  up  to  30 
days'  advance  written  notice  of  such 
change  will  be  given  by  MetLiie  to  the 
Plan  fiduciary.  Assuming  the  Plaa 
fiduciary  does  not  agree  to  the  raeat 
under  circumstances  (b)  and  (d),  such 
fiduciary  will  be  afCorded  the 
opportunity  to  discontinue  the  MetLifiB 
Trust  dC 

13.  Each  MetLifs  Trust  QIC  will  have 
a  defined  maturity  date  or  dates  selected 
by  the  Plan  fiduciary  and  agreed  to  by 
Metlifia.  One  month  before  the 
anniversary  date  of  the  MetLifia  Trust 
QIC.  MetLiie  will  notify  the  Plan 
fiduciary,  in  writing,  of  the  impending 
anniversary  of  such  MetLifs  Trust  GIC, 
as  well  as  the  new  reset  rate  for  the 
Credited  Rate,  and  afford  the  fiduciary 
the  opportunity  to  notify  MetLiie  that  it 
will  affirm  the  maturity  date.  If  the  Plan 
fiduciary  does  not  inform  MetLifia.  in 
writing,  prior  to  the  anniversary  date  of 
the  intention  to  affirm  the  maturity  date, 
the  date  will  be  extended  by  one  year 
and  the  notification  procedure  will  be 
repeated  prior  to  the  next  impending 
anniversary  date  of  the  MetLifia  Trust 
QIC*  Upon  the  maturity  of  a  MetLife 
Trrist  GIC.  MetLife  represents  that  if  the 
Market  Value  of  the  assets  invested  in 
the  MetLils  Trust  GIC  is  less  than  the 
amount  initially  placed  in  the  Account 
plus  guaranteed  interest  at  the  Credited 
Rate,  it  will  make  up  the  difiierence. 
Such  amount  will  be  ad|\isted  for 
interim  contributions  and  withdrawals. 
As  an  additional  benefit,  MetLife  states 
that  if  at  maturity  the  Market  Value  of 

a  MetLife  Trust  GIC  exceeds  the 
Guaranteed  Value,  the  Plan  mil  retain 
the  full  Market  Value  appreciation  of 
the  underlying  assets. 

14.  The  Plan  sponsor  will  pay  MetLifia 
a  single  contract  charge  that  is  based 
upon  a  specified  percentage  of  the 
Guaranteed  Value.  The  contact  chains 
will  include  management  fiaes.  risk 
charges  and  administrative  expense 
charges,  all  of  which  will  not  exceed 
reasonable  compensation  within  the 
meaning  of  section  408(b)(2)  of  the 
Act'°  The  contract  charge,  which  will 
be  negotiated  by  MetLife  with  each  Plan 
fiduciary,  will  be  influenced  by  the 


'MH[  if II  ootai  thai  tfaa  procadam  govaming  tha 
maturity  date  of  •  MatI  ifc  Truat  GIC  will  not  allKt 
tha  dUttly  «f  •  Plaa  Bdnciafy  to  ( 
iavaalaaat  a*  daacribad  ia  RapraaaaMHoa  It. 

"Tka  DifartMiat  aoqvaaaaa  no  opinioa  I 

I  will  ntiafjr  tha 


composition  of  the  MetLifia  Trust  GIC. 
the  investment  guidelines  and  the 
nature  of  the  Plan.  In  general,  the  higher 
the  dollar  investment  in  a  MetLife  Trust 
GIC,  the  lower  the  contract  charge. 

The  contract  charge  will  be  calculated 
monthly  by  multiplying  the  specified 
percentage  of  the  MetLJie  Trust  CIC's 
avenge  Guaranteed  Value  for  the  month 
by  an  applicable  fee  schedule 
percmtage.  ■ '  MetLife  will  withdraw  the 
contract  charge  from  the  Account  each 
month.  Afterwards,  MetLife  will 
compensate  the  affiliated  and 
imaffiliated  investment  managers  and 
sub-managers  bonx  the  contract  charge 
unless  the  Plan  fiduciary  elects  to 
compensate  the  investment  manager  or 
sub-manager  directly- 

15.  In  the  event  oi  a  partidpant- 
inltiatad  benefit  withdrawal,  which  will 
trigger  the  Guarantee  mechanism  in  a 
MetLife  Trust  GIC,  MetLife  typically 
requests  written  notice  of  such  a  benefit 
withdrawal  at  least  48  hours  in  advance. 
Sometimes,  such  a  benefit  withdrawal 
request  may  be  made  by  a  Plan  orally 
and  then  followed  by  a  confirming  fex. 
Under  such  circumstances,  the 
investment  manager  or  the  sub- manager 
will  make  sufficient  liquidity  available 
to  meet  the  withdrawal  and  the 
custodian/trustee  will  transfer  this 
amount  Such  liquidity  for  participant- 
initiated  benefit  withdrawals  will  be 
made  by  MetLife  at  the  Guaranteed 
Value  of  the  Account  No  additional  fees 
will  be  charged.  If  the  investment 
manager  or  sub- manager  has  liquidated 
more  assets  than  are  needed  to  meet  the 
benefit  withdrawal,  the  excess  will  be 
immediately  reinvested. 

16.  In  addition  to  participant-initiated 
benefit  withdrawals,  the  Plan  sponsor 
can  choose  to  withdraw  funds  from  a 
MetLife  Trust  GIC  at  any  time.  In  a  non- 
benefit  withdrawal,  the  Plan  fiduciary 
will  ronove  assets  from  the  MetLife 


tanas  and  caoditiona  of  Mctkn  40e(bX2)  of  tha  Act 


"MatI  Ih hm conatnidad  tha faUowing faa 
fchaduW  to  ilhiatiata  ita  coatraet  rhaigaa  undar  a 
hypotfaalical  ■naaaamenk 

•  Fint  $100  DiUlion — 50  baau  pointr. 

•  N«xt  $100  BtUioo— 45  ban*  points; 

•  E»caaa  ovar  S200  miUioa — 35  basis  point*. 
MalUfe  adaa  that  dua  to  Iba  bnadlad  aatura  of 

tbafaaa^dthafcawrilkei  Miagtha 
iinaattaaal  iaaaa|Ma  and  aob^aaaagat*.  it  would 
ba  impoasihla  to  ioracaat  pwrisaly  how  MatUfa 
would  aUocala  tha  ini 
■"m|r  ■***■■'  of  such 
Howy  ■  MatLifa  axpiaiaa  UmI  a  laoaat  turvay  of 
inatitiniiiiisl  invsstmaat  maiianaii  iodicatad  that 
Isaa  far  mansging  this  typa  of  aaaaU  could  tange 
from  12  to  44  baau  points.  Tharafcn.  MatUfa 
■xpactt  that  at  laaat  initially,  tha  Imaatmsut 
nianagamwit  componsat  of  tha  coatxact  chaigs  that 
is  paid  by  MatUfa  to  Slala  Siraat  ffiiissrh  or  any 
otbar  affilialad  or  unaffiliated  Inveatmant  iiisnagw 
or  tub-manager  for  mnniging  a  Mattife  Trust  QC 
should  ba  close  or  %irithin  this  range.  MetLifa  further 
explains  that  in  no  event  will  such  faea  a»caad 


Trust  GIC  Accoimt.  A  non-benefit 
withdrawal  will  be  made  at  Market 
Value.  Under  these  cirtnunstances, 
MetLife  will  reduce  the  Guaranteed 
Vahie  by  a  {uoportionate  amoimt  that 
bean  the  same  ratio  to  the  entire 
Guaranteed  Value  as  the  amount 
withdrawn  has  to  the  entire  Market 
Value. 

17.  MetLife  represents  that  it  ia 
precluded  frt>m  selling  depreciating 
assets  and  retaining  appreciating  assets 
held  in  a  MetLife  Trust  GIC  Account  to 
honor  non-benefit  withdrawals  because 
all  assets  are  reported  at  their  ciurent 
market  values.  Under  such 
circumstances,  all  gains  and  losses  will 
flow  through  to  the  Plan  and  the  Plan 
will  retain  ownership  of  the  assets  at  all 
times.  TherefiiHe,  MetLife  states  that  the 
selection  of  assets  to  be  liquidated  to 
satisfy  a  withdrawal  request  will  have 
no  bearing  on  the  type  of  withdrawal 
transaction. 

18.  MetLife  will  provide  monthly  and 
quarterly  written  reports  to  Plan 
fiduciaries  following  their  preparation." 
The  monthly  report  will  consist  of  a 
Guaranteed  Value  Statement  showing 
the  affected  Plan's  MetLife  Trust  GIC 
balance  for  the  prior  month, 
contributions,  withdrawals,  transfiars, 
interest  earned,  the  current  month's 
ending  balance  Cor  the  MetLife  Trust 
GIC,  the  current  credited  interest  rate 
and  a  summary  of  transactions.  MetLife 
represents  that  the  monthly  report  will 
not  reflect  the  Market  Value  because  the 
assets  that  comprise  the  Market  Value 
are  owned  by  the  Plan  and  are  held  in 
the  Plan's  MetLife  Trust  GIC  Accoimt 
Because  these  are  Plan  assets,  MetLife 
explains  that  the  Plan  fiduciary  can 
check  the  Market  Value  of  the  Accoimt 
whenever  he  or  she  may  so  choose. 
MetLife  further  notes  that  it  expects  the 
trustee  or  custodian  of  the  Account  wiU 
generate  this  type  oF  information  to  tha 
Plan  fiduciary. 

The  quarterly  report  will  consist  of  a 
Market  Value  Stetement  which  will 
reflect  the  prior  quarter's  ending  market 
value  for  a  Plan's  MetLife  Trust  GIC 
(based  upon  data  provided  to  MetLife  by 
the  trustee  or  the  custodian), 
contributions,  withdrawals,  the  fiaes 
paid  to  MetLife  bom  which  MetLife  will 
make  payments  to  an  investment 
manager  or  sub-manager,  if  applicable, 
investment  income,  realized  capital 
gains  and/or  losses  from  sales,  changes 
in  unrealized  appreciation  of  assets,  the 
curimit  quarter's  ending  market  value 
and  rate  of  return,  and  a  summary  of 


"Tha  reports  described  above  may  also  be 
provided  by  Plans  to  Plan  partidpaots  upon  such 
participants'  request. 
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transactions."  In  addition  to  the  Market 
Value  Statement,  MetLife  will  provide  a 
Guaranteed  Value  Stetement  to  the  Plan 
fiduciary  on  a  quarterly  basis. 

Although  there  is  no  specific 
requirement  that  MetLife  issue  an 
annual  report,  the  Plan  fiduciary  will  be 

firovided  with  either  an  «iin<ial  portfolio 
isting  or  a  letter  describing  key  events. 
Any  further  information  provided  to  the 
Plan  fiduciary  will  depend  upon 
particular  arrangements  with  sudl 
fiduciary. 

In  addition  to  the  afiorementioned 
reports,  MetLife  will  maintain  books 
and  records  of  each  MetLife  Trust  GiC 
transaction  for  a  period  of  six  yean. 
Such  books  and  records  will  he  sub)ect 
to  annual  audit  by  independent, 
certified  public  accountants. 

19.  A  Plan  sponsor  may  discontinue 
a  MetLife  Trust  GIC  at  any  time  and  for 
any  reason.  However,  MetLife  may 
discontinue  the  MetLife  Trust  GHZ  for 
cause  only  (e.g.,  a  Plan's 
disqualification),  a  material  breach  of 
the  MetLife  Trust  GIC  (e.g.,  a  Plan 
sponsor's  encouraging  participants  to 
writhdraw  or  transfer  funds  invested  in 
a  MetLife  Trust  GIC)  or  a  material 
alteration  of  a  Man's  practices  and 
procedures  as  specified  in  the  MetLife 
Trust  GIC.  Assets  that  are  held  in  a 
MetLife  Trust  GIC  will  be  valued  in 
accordance  with  the  valuation 
methodology  described  above  in 
Representetion  10.  If  the  discontinuance 
occurs  prior  to  the  maturity  date,  the 
assets  of  the  MetLife  Trust  GIC  will  be 
liquidated  at  the  Market  Value. 
However,  if  the  discontinuance  occurs 
at  the  maturity  date  of  the  MetLife  Triist 
GIC,  the  underlying  assets  will  be 
liquidated  at  the  greater  of  the 
Guaranteed  Value  or  the  Market  Value. 
Neither  MetLife  nor  any  investment 
manager  or  sub-manager  will  have  the 
right  to  purchase  or  otherwise  acquire 
these  assets.  In  addition,  no  surrender  or 
withdrawal  fees  will  be  paid  to  MetLife 
or  to  any  investment  manager  or  sub- 
manager  upon  the  discontinuance  of  a 
MetLife  Trust  GIC. 

20.  If  a  MetLife  Trust  GIC  is 
discontinued  prior  to  maturity,  three 
options  will  generally  be  available.  The 
assets  of  a  MetLife  Trust  GIC  Account 
may  (a)  revert  to  the  Plan  sponsor,  (b) 
be  convoted  into  a  MetLife  "benefit 
responsive,  nonpartidpating,  general 
account  conventional  GIC  (i.e.,  the 
MetLife  Conventional  GIC)  or  (c)  be 


■>  It  is  represented  that  the  Guaranteed  Value 
Statement  does  not  include  a  separate  entry  for  fees 
because  fees  are  reflected  in  the  Credited  Rate  and 
are  not  deducted  separately  from  the  Guaranteed 
Value.  It  is  also  represented  that  a  custodian  or 
trustee  of  a  MetLife  Trust  GIC  may  provide  periodic 
statements  to  a  Plan  fiduciary. 


fully  liquidated  and  distributed  to  the 
Plan  in  cash.  '** 

(a)  Reversion  Option.  With  respect  to 
this  option,  management  of  the  Accoimt 
may  revert  to  the  Plan  sponsor.  Under 
such  circumstances,  the  Plan  sponsor 
will  receive  the  MetLife  Trust  GIC 
portfolio  intact  with  whatever 
appreciation  or  depreciation  has 
occurred.  In  the  event  of  a  loss,  MetLife 
will  not  be  required  to  make  restitution 
to  the  Plan  sponsor  because  the  sponsor 
will  receive  the  actual  results  of 
investment  performance.  In  the  event  of 
a  gain,  MetLife  will  not  be  permitted  to 
retain  the  gain  and  the  Plan  will  benefit 
from  the  fiill  amount  of  the  gain. 

(b)  The  MetLife  Conventional  GIC 
Option.  If  a  MetLife  Trust  GIC  is 
discontinued  at  a  time  when  there  are 
losses  and  other  than  for  cause,  the  Plan 
sponsor  may  select  the  second  option  by 
liquidating  the  Account  in  order  to 
purchase  a  MetLife  Conventional  GIC. 
The  MetLife  Conventional  GIC  vdll  be 
identical  to  a  traditional  GIC  which 
could  be  purchased  by  a  Plan  fiduciary 
with  "new  money"  except  that  the 
maturity  structure  and  credited  rate  will 
reflect  die  experience  of  the  MetLife 
Trust  GIC  The  maturity  date  (or  average 
maturity  date,  as  appropriate)  of  the 
MetLife  Conventional  GIC  may  not 
exceed  the  diuation  of  the  index  that 
has  been  used  to  set  the  MetLife  Trust 
GIC's  Credited  Rate,  unless  agreed  to  by 
the  Plan  fiduciary.  The  credited  rate  of 
the  MetLife  Conventional  GIC  will 
reflect  the  rate  MetLife  is  then  oflering 
for  GICs  with  similar  average  maturity 
dates,  adjusted  so  that  any  market  value 
loss  or  gain  present  in  the  MetLife  Trust 
GIC  will  be  amortized  over  the  peritxl 
ending  with  the  final  maturity  date  of 
the  MetLife  Conventional  GIC.  The 
credited  rate  for  the  MetLife 
Conventional  GIC  will  also  be  fixed  fior 
the  entire  contactual  period  and  it 
caimot  be  lower  than  0  percent. 

MetLife  represents  that  under  this 
option.  Plan  participants  will  continue 
to  have  full  access  to  their  accounts  on 
the  basis  of  the  guaranteed  amount  of 
the  MetLife  Conventional  GIC  which 
they  may  withdraw  or  transfer,  as 
permitted  under  the  terms  of  the  Plan, 
at  any  time  (including  the  day  following 
the  conversion),  and  without 
interruption.  In  practice,  this  means  that 
even  if  the  Market  Value  of  a  MetLife 
Trust  GIC  Account  is  less  than  its 
Guaranteed  Value,  the  Plan  fiduciary 
will  have  the  option  to  discontinue  the 


MetLife  Trust  GIC  without  xecognizing  a 
loss  in  value  to  participant  accounts.  '^ 

Assuming  this  investment  option  is 
selected,  MetLife  will  disclose  in 
advance  to  a  Plan  fiduciary,  and  if 
applicable,  to  a  Plan  participant 
pertinent  features  regarding  the  MetLife 
Conventional  GIC  including  a 
representation  to  the  efiiect  that  although 
a  MetLife  Conventional  GIC  may 
guarantee  principal,  it  may  have  a 
credited  rate  of  0  percent.  '*  « 

(c)  Cash  Distribution  Option.  Under 
this  option,  the  Plan  sponsor  may  agree 
to  a  cash  distribution  whereby  the  Plan 
will  receive  the  full  Market  Value  of  the 
Account  including  any  appreciation  or 
losses  that  have  occurred. 

21.  In  summary,  it  is  represented  that  . 
the  transactions  have  satisfied  or  will 
satisfy  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  The  decision  to  enter  into  a 
MetLife  Trust  GIC  has  been  made  and 
will  be  made  on  behalf  of  a  participating 
Plan  in  writing  by  a  fiduciary  of  such 
Plan  who  is  independent  of  MetLife. 

(b)  Each  Plan  investing  in  a  MetLife 
Trust  GIC  has  and  will  have  assets  that 
are  in  excess  of  $25  million. 

(c)  Prior  to  and  subsequent  to  the 
execution  of  the  MetLife  Trust  QIC,  the 
Plan  fiduciary,  and  if  applicable.  Plan 
participanto,  have  received  and  will 
receive  written  disclosures  of  all 
material  features  concerning  the  MetLife 
Trust  GIC,  including  a  description  of  all 
applicable  fees  and  charges,  as  well  as 
ongoing  disclosures  with  respect  to  such 
investment. 

(d)  As  to  each  Plan,  the  combined 
total  of  all  fees  and  charges  imf>osed 
under  a  MetLife  Trust  GIC  has  not  and 
will  not  be  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 

(e)  Each  MetLife  Trust  GIC  has 
provided  and  will  specifically  provide 
an  objective  method  for  determining  the 
fiair  market  value  of  the  securities 
owned  by  the  Plan  purauant  to  such 
GIC 

(f)  MetLife  has  maintained  and  will 
maintain  for  a  period  of  six  yean  from 
the  date  of  each  MetLife  Trust  GIC 


■'MetLife  represents  that  it  will  not  be  precluded 
from  presenting  a  Plan  sponsor  with  other  options 
that  are  deemed  to  t>e  better-suited  to  the  needs  of 
the  Plan. 


"Assuming  a  Plan  sponsor  directs  participants  to 
withdraw  their  account  balances  from  a  MetLife 
Conventional  GIC  MetLife  reserves  the  right  not  to 
honor  withdrawals  based  upon  ibe  guaranteed 
value  of  the  GIC. 

'*The  Department  notes  that  the  decision  by  a 
Plan  Rduciary  to  convert  a  MetLife  Trust  GIC  into 
a  MetLife  Conventional  GIC,  which  guarantees 
principal  but  provides  a  below  market  rale  of  return 
(e.g..  0  percent),  is  subject  to  the  provisions  of 
section  404  of  the  Act  Accordingly,  the  Department 
emphasizes  that  it  expects  the  Plan  fiduciary  to 
evaluate  fully  the  terms  of  this  investment  option 
before  electing  a  MetLife  Conventional  GIC. 
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transaction,  books  and  records  of  such 
transactions  that  will  be  audited 
annually  by  independent,  certified 
public  accountants. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  given  to  interested  persons 
within  60  days  of  the  date  of  publication 
of  the  notice  of  pendency  in  the  Federal 
Register.  Such  notice  will  be  mailed  by 
MetLife  to  Plan  fiduciaries  that  tiave 
already  entered  into  MetLife  Trust  GIC 
arrangements.  The  notice  will  include 
(a)  a  copy  of  the  proposed  exemption,  as 
published  in  the  Federal  Register, 
which  will  be  given  to  the  Plan 
fiduciaries,  (b)  the  text  of  the  operative 
portion  of  the  proposed  exemption, 
which  will  be  distributed  by  Plan 
fiduciaries  to  Plan  ftarticipants  in 
Section  404(c)  Plaiu,  and  (c)  a 
supplemental  statement,  as  required 
pursuant  to  29  CFR  2570.43(b)(2).  The 
supplemental  statement  will  inform 
interested  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing 
with  respect  to  the  pending  exemption. 
Ck>nunents  and  hearing  requests 
regarding  the  proposed  exemption  will 
be  due  90  days  from  the  publication  of 
the  notice  of  proposed  exemption  in  the 
Federal  Ragialer. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Valley  Forge  Consaltiiig  Corporation, 
Profit  Sharing  Trust  (the  Plan),  Located 
in  King  of  PmasU.  PA 

[AppUcatioa  No.  D-104661 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(cK2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  throi^  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  of 
a  first  mort^a^  note  (the  Note)  by  the 
individually-directed  account  (the 
Account)  in  the  Plan  of  Steven  K.  Eyer 
to  Mr.  Eyer,  provided — 

(a)  The  terms  of  the  transaction  are  at 
least  as  favorable  to  the  Account  as 
those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(b)  The  Account  is  not  required  to  pay 
any  fees,  commissions  or  other  expenses 
in  connection  with  the  sale. 


(c)  The  sale  of  the  Note  represents  a 
one-time  transaction  for  cash. 

(d)  The  fair  market  value  of  the  Note 
is  determined  by  a  qualified, 
independent  appraiser. 

(e)  As  consideration  for  the  Note,  the 
Account  receives  an  amount  that  is  no 
less  than  the  fair  market  value  of  the 
Note  as  of  the  date  of  the  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  sponsored  by  Valley  Forge 
Consulting  Corporation,  a  pension 
design  and  adininistration  firm 
maintaining  its  principal  place  of 
business  in  iCing  of  Prussia, 
Pennsylvania.  The  Plan  provides  for 
participant-directed  investments.  As  of 
May  16. 1997,  tiie  Plan  had  19 
participants,  one  of  whom  included  Mr. 
Eyer  who  serves  as  a  Plan  trustee.  The 
other  trustees  of  the  Plan  are  Jack  C. 
Holland,  W.  Gerald  Murphy  and 
Leonard  A.  Mayo.  As  of  February  28. 
1996,  the  Plan  had  net  income  of 
$743,918.  Also  on  that  date,  Mr.  Eyer 
bad  $514,027  in  his  individual  Account 
in  the  Plan. 

2.  Mr.  Eyer  requests  an  administrative 
exemption  from  the  Department  in  order 
to  purchase  a  defaulted  mortgage  note 
[the  Note)  from  his  Account  in  the  Plan. 
The  Note,  dated  August  3. 1900,  is  a 
first  mortgage  note  tiiat  was  executed 
between  the  Account,  as  lender,  and 
Willie  Torres,  an  unrelated  party,  as  the 
borrower.  The  Note  is  seciued  by  a 
parcel  of  improved  real  property  located 
at  629-631-633  W.  Giraid  Avenue  and 
1213  N.  Seventh  Street,  Philadelphia, 
Peimsylvania  (the  Property).  The  Note 
was  in  the  original  principal  amount  of 
$22,000  and  carried  interest  at  the  rate 
of  14V^  percent  per  annum.  The  Note 
required  60  monthly  payments  of 
principal  and  interest  in  the  amount  of 
$269.  It  was  amortized  on  the  basis  of 

a  30  year  amortization  schedule  and 
matured  on  August  2, 1995.  The  Note 
required  a  balloon  payment  at  maturity. 

3.  From  August  1990  until  July  1995, 
Mr.  Eyer's  Account  received  59  monthly 
payments  under  the  Note  totalling 
$15,895  and  it  paid  $211  in  connection 
with  the  Note's  administration.  Because 
Mr.  Torres  made  no  further  payments 
after  July  1995,  the  Note  was  considered 
to  be  in  default  At  the  time  of  the 
default,  the  Note  had  an  outstanding 
principal  balance  of  $21,695.  Moreover, 
at  the  time  of  the  default,  there  was  a 
second  mortgage  on  the  Pro{torty  in  the 
principal  amount  of  $38,150  which  had 
been  provided  by  Milton  and  Sandra 
Klein,  the  original  owners  of  the 
Property  as  well  as  unrelated  parties,  to 
Mr.  Torres.  The  second  mortgage  note 


had  been  executed  contemporaneously 
with  the  Note. 

4.  CurrenUy,  the  Property  consists  of 
an  abandoned  shell  having  multiple 
apartments.  There  is  no  glass  in  the 
vrindows  and  water  damage  has  been 
extensive.  In  addition,  Mr.  Torres  has 
filed  for  bankruptcy  and  is  unable  to 
make  payments  under  the  Note. 
Although  foreclosure  on  the  Property 
has  been  considered  as  a  way  of 
recouping  the  Account's  investment  in 
the  Note,  Mr.  Eyer  does  not  believe  the 
potential  value  of  the  Property  will 
cover  over  $15,000  in  back  taxes,  $2,000 
in  back  utilities  and  the  second 
mortgage.  Therefore,  Mr.  Eyer  proposes 
to  purchase  the  Note  from  his  Account 
in  order  that  the  sale  proceeds  may  be 
invested  by  his  Account  in  performing 
assets. 

5.  The  Note  has  been  appraised  by 
Vincent  DiPentino,  a  licensed  real  estate 
salesman  and  broker.  Mr.  DiPentiiu)  is 
afBliated  with  the  real  estate  firm  of 
Century  21-DiPentino  Associates,  which 
is  located  in  Philadelphia, 
Pennsylvania. 

Mr.  DiPentino  represents  that  he  has 
been  in  the  real  estate  business  in  the 
Philadelphia  area  since  1978  and  states 
that  he  has  bought  and  sold  properties 
both  as  principal  and  agent  in  the 
vicinity  of  the  Property.  Mr.  DiPentino 
also  states  that  he  is  independent  of  the 
parties  involved  in  the  proposed  sale. 

In  an  appraisal  report  dated  Jime  23, 
1997,  Mr.  DiPentino  has  determined  the 
fair  market  value  of  the  Note  by  first 
examining  the  fair  market  value  of  the 
underlying  Property.  In  this  regard.  ^^ 
notes  diat  the  I^perty  is  located  in  a 
distressed  section  of  Philadelphia  and 
has  incurred  substantial  deterioration. 
Based  on  sales  of  comparable  rental 
properties,  he  concludes  that  the  fair 
market  value  of  the  Property  is 
approximately  $35,000  as  of  June  23. 
1997.  However,  bom  this  base  value. 
Mr.  DiPentino  notes  that  the  following 
costs  must  be  deducted:  (a)  $3,000  in 
selling  costs,  (b)  $16,000  in  outstanding 
taxes,  and  (c)  $2,000  in  outstanding 
water  and  sewer  bills.  In  addition, 
because  the  Note  is  in  defoult,  Mr. 
DiPentino  states  that  it  will  be  necessary 
to  foreclose  on  the  Property,  an  action 
that  will  result  in  additional  costs  of 
approximately  $3,000.  Thus, 
considering  the  foregoing  factors  as  well 
as  conversations  with  other  parties 
potentially  interested  in  purchasing  the 
Note,  Mr.  DiPentino  has  placed  the 
maximum  fair  market  value  of  the  Note 
at  $10,000  as  of  June  23, 1997. 

6.  Mr.  Eyer  proposes  to  purchase  the 
Note  from  his  Account  for  $10,000, 
which  represents  the  fair  market  value 
of  the  Note  as  determined  by  Mr. 
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DiPentino.*''  Mr.  Eyer  will  not  pay  his 
Account  accrued  interest  with  respect  to 
the  Note  inasmuch  as  all  such  interest 
had  been  paid  through  the  date  of 
default  The  Account  will  not  incur  any 
sales  commissions,  fees  or  other 
expenses  in  connection  with  the 
proposed  sale.  All  transactional  costs 
will  be  borne  entirely  by  Mr.  Eyer. 

7.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption 
imder  section  408(al  of  the  Act  because: 

(a)  The  terms  of  the  transaction  will 
be  at  leest  as  fiavorable  to  the  Account 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

(b)  The  Accoimt  will  not  be  required 
to  pay  any  fees,  commissions  or  other 
expenses  in  connection  wath  the  sale. 

(c)  The  sale  of  the  Note  will  represent 
a  one-time  transaction  for  cash. 

,    (d)  The  fair  mailnet  value  of  the  Note 
has  been  determined  by  a  qualified, 
independent  appraiser. 

(e)  As  consideration  for  the  Note,  the 
Accotmt  will  receive  an  amount  that  is 
no  less  than  the  feir  market  value  of  the 
Note  as  of  the  date  of  the  sale. 


54479 


Notice  to  Interested  Persons 

Because  Mr.  Eyer  is  the  only 
participant  in  the  Plan  whose  Account 
4n  the  Plan  will  be  afiiected  by  the 
proposed  transaction,  the  Department 
has  determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persona* 
However,  comments  and  requests  for  a 
hearing  must  be  received  by  the 
Department  within  30  days  of  the 
publication  of  this  notice  of  proposed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  niunber.) 

Robert  A.  Doneff  Custodial  IRA  (the 
IRA)  Located  in  Manitowoc.  WI 

(Application  No.  D-10480) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  August 
10, 1990).  If  the  exemption  is  granted, 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 


"It«hauldbeiiotedthattlwSll.69S"loM''ar    "- 
differmtial  between  the  outstanding  principal 
balance  of  the  Note  ($21,695)  and  iu  independently 
appraised  value  (f  10,000)  will  only  affect  Mr.  Eyer's 
Account  in  the  Plan  rather  than  the  accounts  of  the 
other  Plan  participants. 


through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  of 
a  certain  parcel  of  real  property  (the 
Property)  by  the  IRA '« to  Robert  A. 
Doneff  (Mr.  Donefi).  a  disqualified 
person  with  respect  to  the  IRA. 
provided  that  the  following  conditions 
are  met: 

(a)  The  Sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  IRA 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  par^; 

(c)  the  IRA  receives  the  fair  market 
value  of  the  Property,  as  established  at 
the  time  of  the  Sale  by  a  qualified, 
independent  appraiser;  and 

(dj  the  IRA  is  not  required  to  pay  any 
commissions,  costs,  or  other  expenses  in 
coimection  with  the  Sale. 

Summary  of  Facts  and  Representations 

1.  The  IRA  is  an  individual  retirement 
account,  as  described  imder  section 
408(a)  of  the  Code.  The  IRA  was 
established  by  Mr.  DonefT,  the  sole 
participant  and  beneficiary.  As  of  Jime 
1997,  the  IRA  held  assets  valued  at 
approximately  $179,500.  The  trustee  of 
the  IRA  is  the  First  National  Bank  of 
Manitowoc. 

2.  The  Property  consists  of  a  single 
parcel  located  north  of  Manitowoc. 
Wisconsin.  It  consists  of  approximately 
71.5  acres  of  level  to  genUy  rolling  land 
zoned  for  agricultural  use  and 
surrounded  by  other  properties  utilized 
for  agriculttual  piuposes.  Although  the 
zoning  also  permits  building  of  single 
family  residences  with  a  miniTnum  of 
five  (5)  acre  lots  and  330  feet  of  road 
frontage,  the  Property  is  presenUy  used 
to  grow  crops.  Mr.  Doneff  represents 
that  he  does  not  own  any  land  adjacent 
to  the  Property  and  that  the  Property  has 
not  been  leased  or  used  by  any 
disqualified  persons. 

3.  Accordi^  to  the  applicant,  the  IRA 
originally  acquired  the  I^perty  as  a  real 
estate  investment.  The  IRA  purchased 
the  Property  in  1993  fit>m  an  tmrelated 
third  party  in  a  cash  transaction  for 
$74,000.  Since  acquiring  the  Property, 
the  IRA  has  rented  it  for  agricultural 
usage  at  a  rate  of  $45  per  acre  per  year 
and  has  generated  a  net  income  of 
$6,095.43. 

4.  Lyle  J.  Hartman  (Mr.  Hartman),  an 
accredited  appraiser  with  Lyle  Hartman, 
Appraisals,  located  in  Manitowoc,  WI, 
originally  appraised  the  Property  on 
March  22, 1997,  and  updated  his 
appraisal  on  September  9, 1997.  Attn 


'*  Because  Mr.  Doneff  is  the  only  participant  in 
the  IRA,  there  is  no  )urisdictjon  under  29  CFR 
§2510.9-3(b).  However,  there  is  jurisdiction  under 
Title  n  of  the  Act  pursuant  to  section  497S  of  the 
Cods. 


inspecting  the  Property,  Mr.  Hartman 
determined  that  a  fee  simple  interest  in 
the  Property  is  worth  $171,600. 

In  his  appraisal,  Mr.  Hartman  relied 
primarily  on  the  market  approach.  This 
method  of  appraisal  involves  an 
analysis  of  similar  recentiy  sold 
properties  in  the  area  in  question,  so  as 
to  derive  the  most  probable  sales  price 
of  the  Property.  Mr.  Hartman 
determined  the  present  highest  and  best 
use  for  the  Property  to  be  agricultural. 
However,  due  to  the  proximity  of  the 
Property  to  the  City  of  Manitowoc,  Mr. 
Hartman  also  considered  the  potential 
of  the  Property  as  a  rural  building  site 
or,  in  case  of  its  annexation  by  the  City 
of  Manitowoc,  a  residential  building 
site. 

Mr.  Hartman  states  that  he  is  a  full 
time  quafified,  independent  appraiser, 
as  demonstrated  by  his  status  as  a 
Senior  Member  of  the  National 
Association  of  Real  Estate  Appraisers. 
He  has  over  20  years  experience  and  is 
familiar  with  the  market  changes  and 
current  market  conditions  pertaining  to 
real  estate  in  Manitowoc  County. 
Wisconsin.  In  addition,  Mr.  Hartman 
represents  that  both  he  and  his  firm  are 
independent  of  Mr,  Doneff  and  that  he 
possesses  no  present  or  future  interest 
in  the  Property. 

5.  The  applicant  requests  an 
exemption  for  the  proposed  sale  of  the 
Propwty  by  the  IRA  to  Mr.  Doneff.  As 
noted  above,  the  IRA  would  receive 
cash  for  the  Property  in  an  amount 
eqtial  to  the  feir  market  value  of  such 
Property,  as  determined  by  a  qualified, 
independent  appraiser  at  the  time  of  the 
Sale. 

The  applicant  represents  that  the 
proposed  transaction  would  be 
administratively  feasible  in  that  it 
would  be  a  one-time  transaction  for 
cash.  Furthermore,  the  applicant  states 
that  the  transaction  would  be  in  the  best 
interests  of  the  IRA  because  it  would 
allow  the  IRA  to  dispose  of  the  Prop>erty, 
thus  enabling  the  IRA  to  diveraify  the 
investments  and  fecilitate  distributions 
from  the  IRA  when  appropriate.  Fiiudly, 
the  applicant  asserts  that  the  transaction 
will  be  protective  of  the  rights  of  the 
participant  and  beneficiary  as  indicated 
by  the  feet  that  the  IRA  will  receive  the 
fiair  market  value  of  the  Property,  as 
determined  by  a  qualified,  independent 
appraiser  on  the  date  of  sale  and  will 
incur  no  commissions,  costs,  or  other 
expenses  as  a  result  of  the  Sale. 
6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because:  (a)  The 
terms  and  conditions  of  the  Sale  would 
be  at  least  as  fevorable  to  the  IRA  as 
those  obtainable  in  an  arm's  length 
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transaction  with  an  unrelated  third 
party;  (b)  the  Sale  would  be  a  one-time 
cash  transaction  allowirtg  the  IRA  to 
diversify  its  investments  and  facilitate 
the  making  of  distributions  from  the  IRA 
when  appropriate;  (c)  the  IRA  would 
receive  the  £air  market  value  of  the 
Property,  established  by  a  qualified. 
independent  appraiser  as  of  the  date  of 
sale;  (d)  the  IRA  would  not  be  required 
to  pay  any  commissions,  costs,  or  other 
expenses  in  connection  with  the  Sale; 
and  (e)  Mr.  Doneff  has  determined  that 
the  proposed  Sale  of  the  Property  would 
be  feasible,  in  the  best  interests  of  the 
IRA.  and  protective  of  the  participant 
and  beneficiary. 

Notice  to  Interested  Persons 

Because  Nfr.  Doneff  is  the  only 
participant  in  the  IRA,  it  has  been 
detenxdned  that  there  is  m  need  to 
distribute  the  notice  of  proposed 
exemption  (the  Notice)  to  interested 
persons.  Comments  and  requests  for  a 
hearing  are  due  thirty  (30)  days  after 
publication  of  the  Notice  in  the  Federal 


RM  RjmMER  MFOMMATION  CONTACT:  Mr. 
James  Scott  Prazier.  telephone  (202) 
219-8881.  (This  is  not  a  toll-free 
number). 

General  bifonaatkm 

The  attention  of  interested  persoiu  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  oi  the  Act  and/or  section 
4975(cX2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqxialified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transactitHi 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
di^iaa  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(aKl)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  boieficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and/or  section  4975(cK2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 


(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  feet  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  feet  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  sul^ect  to  the  express 
condition  that  the  material  fects  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
ihwcilbiiii  ail  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  tliis  15th  day  of 
October.  1997. 


DincUx  of  Exemption  DetmminatkmM. 
Paiuion  and  Welfare  Benefits  AdminittraHon, 
US.  Department  of  Labor. 
(FR  Doc.  97-27701  Filed  10-17-97;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  AOMNtSTRATION 

[IMIce  (87-1S3H 

NASA  Advisory  Council,  Aaronaulics 
«id  Spaoo  Tramportabon  Tachnology 
Advtaory  CommltlM  (ASTTAC); 
AirfTMiM  Syslams  SubcommittM: 


National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting  change. 


10. 1997.  and  December  11. 1997. 
Location  changed  to  Building  1202A. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Gloria  Hernandez,  National  Aeronautics 
and  Space  Administration.  Mail  Stop 
113.  Langley  Research  Center,  Hampton. 
VA  23681-0001,  757/864-6033. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  regutw. 

Dated:  October  10. 1997. 
Alan  M.  LMlwig. 

Associate  Adminutratoefor  Policy  and  Pkms. 
[FR  Doa  97-27650  Filed  10-17-97;  8:45  am] 


Citation  of  Previous 
Announcement:  62  FR  50965.  notice 
number  97-141,  September  29, 1997. 

Previously  Announced  Dates  and 
Addresses  of  Meeting:  October  21, 1097, 
8:00  pjn.  to  4:30  p.m.,  October  22, 1997, 
8:00  a-BO.  to  4:30  p.m..  and  October  23, 
1997,  8KX)  a.m.  to  12:30  p.m.  Natioiud 
Aeronautics  and  Space  Administration, 
Langley  Research  Center,  Hampton,  VA 
23681-0001. 
October  21. 1997:  Building  1219.  Room 

225 
October  22. 1997:  Building  1229,  Room 

124  (Structures  and  Materials); 

Building  1212.  Room  200 

(Aerodynamics  and 

Aerothennodynamics);  Building 

1268A,  Room  1141  (Airborne 

Systems) 
October  23. 1997:  Building  1219,  Room 

225 

Changes  in  the  h4eeting:  Dates 
changed  to  December  9, 1997.  December 


NATIONAL  AERONAUTICS  AND 
SPACE  AOMNtSTRATION 

pMioa  (BT-ISSn 

NASA  Advtoory  CouncH  (NAQ. 
locnnoiogy  ana  uwiNiMrvMnzBaan 
Advisory  CommKlM  (TCAC):  MMttng 

AQENCY:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meeting. 


In  accordance  widi  the 
Federal  Advisory  Committee  Act,  Public 
Law  927463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Technology  and 
Conunerdalization  Advisory 
Committee. 

DATCS:  November  5, 1997.  8:30  ajn.  to 
5:(X)  p.m.;  November  6,  1997,  8:30  ajn. 
to  noon  and  2:00  p.m.  to  3KN)  p.m. 

ADORCSSCS:  National  Aeronautics  and 
Space  Administration,  Room  MIC-7, 
300  E  Street.  SW.  Washington.  DC 
20546. 

FOR  FURTHER  STORMATION  CONTACT: 

Mr.  Gregory  M.  Reck.  Code  AF,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  (202/358-4700). 

SUPPt-OfKNTARY  MFORMATION:  The 
meeting  wrill  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

•  NASA  Enterprise  Presentations 

•  Review  Status  of  Office  of  Chief 
Technologist 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  tl^  key 
participants.  Visitors  will  oe  requested 
to  sign  a  visitor's  register. 
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Dated:  October  14. 1997. 
AlanMLadwig. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  97-27723  Filed  10-17-97;  8:45  am] 

iMXStO  CODE  791fr-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meetings 


i  AND  DATE:  10:00  ajn..  Wednesday. 
October  22. 1997. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 
STATUS:  Open. 

MATTERS  TO  BE  CONSBERED: 

1.  Request  from  a  Federal  Credit 
Union  to  Convert  to  a  Community 
Charter. 

2.  Requests  bom  Two  (2)  Federal 
Credit  Unions  to  Convert  to  Low-Income 
Community  Charters. 

3.  Request  from  a  Credit  Union  to 
Convert  to  Private  Insurance. 

4.  Appeal  from  a  Federal  Credit  Union 
of  the  Regional  Director's  Denial  of  a 
Field  of  Membership  Expansion 
Request 

5.  Delegations  of  Authority. 

6.  Request  from  a  Federal  Credit 
Union  to  Merge  and  Convert  Insurance. 

7.  Request  from  a  Federal  Credit 
Union  to  Convert  and  Merge  into  a 
Federal  Mutxial  Savings  Association. 

8.  Request  from  a  Corporate  Federal 
Credit  Union  for  a  Field  of  Membership 
Amendment. 

9.  Notice  of  Proposed  Rulemakiiig: 
Amendments  to  Part  792,  Subpart  A, 
NCUA's  Rules  and  Regulations, 
Procedures  for  Processing  Freedom  of 
Information  Act  Requests  for  N(JUA 
Records. 

10.  Final  Rule:  Amendments  to  Part 
792.  Subpart  C,  and  Section  792.4,     " 
NCUA's  Rules  and  Regulations, 
Production  of  Nonpublic  Records  and 
Testimony  of  NCUA  Employees  in  L^al 
Proceedings. 

11.  Proposed  Amendments  to 
Interpretative  Ruling  and  Policy 
Statement  (KPS)  94-1,  Chartering 
Manual. 

12.  Overhead  Transfer  Rate.    ^ 

13.  National  Credit  Union  Share 
Insurance  Fund  (NCUSIF)  Dividend  fw 
1997  and  NCUSIF  Insurance  Premium 
for  1998. 

12:00  Noon. 

!  AND  DATE:  1:00  pjn.,  Wednesday, 
October  22, 1997. 


PLACE:  Board  Room,  7th  Floor.  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 
STATUS:  Qosed. 

MATTERS  TO  BE  CONStDBCD: 

1.  Two  (2)  Administrative  Actions 
under  Sections  125,  205  and  206  of  the 
Federal  Credit  Union  Act.  Qosed 
pursuant  to  exemption  (8). 

2.  Three  (3)  Administrative  Actions 
under  Section  206  of  the  Federal  Credit 
Union  Act.  Closed  pursuant  to 
exemptions  (5).  (7),  (8)  and  (10). 

3.  One  (1)  Personnel  Action.  Qosed 
pursuant  to  exemptions  (2)  and  (6). 
FOR  FURTHER  MFORMATION  CONTACT. 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  97-27781  Filed  10-16-97;  1:10  pm] 

■LUMQ  COM  7SM-0V4I 


NATIONAL  EDUCATION  GOALS 
PANEL 

NoticoofaMosting 

AQENCY:  National  Education  Goals 
Panel. 

ACTION:  Notice  of  meeting. 


r:  This  notice  sets  forth  the  date 
and  locatioB  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel. 
This  notice  also  describes  the  functions 
of  thePaneL 

DATES  AND  TMES:  Wednesday,  November 
5, 1997  from  9:00  a.m.  to  11:00  a.m. 
ADDRESSES:  Hyatt  Regency  Washington 
on  Capitol  Hill,  400  New  Jersey  Avenue, 
NW,  Coliunbia  Ballroom  B.  Washington, 
DC  20001. 

FOR  FURTHER  MFORMATION: 
Ken  Nelson,  Executive  Director,  1255 
22nd  Street,  NW,  Suite  502, 
Washington,  DC  20037.  Telephone: 
(202) 724-0015. 

summary:  National  Education  Goals 
Panel  was  established  to  monitor, 
measure  and  report  state  and  national 
progress  toward  achieving  the  eight 
National  Education  Goals,  and  report  to 
the  states  and  the  Nation  on  that 
progress. 

AGENDA  fTEMS:  The  meeting  of  the  Panel 
is  open  to  the  public.  The  first  item  on 
the  agenda  is  ^  release  of  the  1997 
National  Education  Goals  Report  The 
theme  of  this  year's  report  is 
"Mathematics  and  Science  Achievement 
for  the  21st  Centtiry."  The  report 
highlights  student  achievement  in  math 
and  science,  with  a  special  emphasis  on 
the  Third  International  Math  and 


Science  Study  (TIMSS).  It  provides 
national  data  on  26  indicators  and  state 
data  on  33  indicators  for  the  eight 
National  Education  Coals. 
The  second  item  on  the  agenda  will 
have  the  Panel  receive  and  discuss  the 
policy  recommendations  of  its  Goals  3/ 
4/5  Standards  Implementation  Advisory 
Group. 

Dated:  October  15, 1907. 


Executive  Director,  Natjomd  Education  Goals 
Panel. 

(FR  Doc.  97-27717  Filed  10-17-97;  8:45  am] 

sauNQ  cooc  4eio-ei-« 


SECURrnES  and  exchange 

COMM»SION 

{RsL  Na  IC-22866;  FHa  NOw  812-10622]  . 

Acada  Nstionai  Life  Insuranoo 
Company,  Inc.,  at  aL 

October  10. 1997. 
AGENCY:  Seciirities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  Section  26(b)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  approving  proposed 
substitutions  of  securities. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  substitution 
of  shares  of  the  Neuberger  k  Berman 
Advisors  Management  Trust  Limited 
Maturity  Bond  Portfolio  ("N&B  Bond 
Portfolio")  for  shares  of  the  Strong 
Advantage  Fund  II  ("Strong 
Advantage")  and  the  substitution  of 
shares  of  Acacia  Capital  Corporation 
Calvert  Responsibly  Invested  Balanced 
Portfolio  ( "Calvert  Balanced  Portfolio") 
for  shares  of  the  Strong  Asset  Allocation 
Fund  n  ("Strong  Asset  Allocation"  and. 
collectively  with  Strong  Advantage,  the 
"Strong  Funds"). 
APPLICANTS:  Acacia  National  Life 
Insurance  Company  ("Acacia 
National"),  Acacia  National  Life 
Insurance  Company  Variable  Life 
Separate  Account  I  ("Separate  Account 
I"),  Acacia  National  Life  Insurance 
Company  Variable  Annuity  Separate 
Account  n  ("Separate  Account  H", 
together  with  Separate  Account  I,  dw 
"Separate  Accounts"). 
FNJNG  DATES:  The  application  was  filed 
on  April  17, 1997,  and  amended  on 
September  25. 1997. 

HEARMIQ  OR  NOTnCATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issiied  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
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the  Applicants  with  a  copy  of  the 
request,  in  person  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  pm.,  on  November 
4, 1997,  and  accompanied  by  proof  of 
service  on  the  Applicants  in  the  form  of 
an  affidavit  or.  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the  Secretary 
of  the  SEC 

AOOOESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549. 
Applicants,  c/o  Ellen  )ane  Abromson. 
Esq.,  Acacia  National  Life  Insurance 
Company,  7315  Wisconsin  Avenue, 
Bethesda,  Maryland  20814. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Joyce  Merrick  Pickholz,  Senior  Counaei, 
or  Kevin  M.  KirchoCf,  Branch  Chief, 
Office  of  Insurance  Products,  DiYision  of 
Investment  Management,  at  (202)  942- 
067a 

SUPnBiDfTARV  MPORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fae  from  the  SBC's  Public 
Reiiarence  Branch.  450  Fifth  Street, 
N.W..  Washington  D.C  (tel.  (202)  942- 
8090). 


1.  Acacia  National  is  a  stock  lifo 
insurance  company  oigmixed  under  the 
laws  of  Virginia.  Acacia  National  is  a 
wholly  owned  subsidiary  of  Acacia 
Mutual  Life  Insurance  Company,  a 
mutual  life  insurance  company 
ciMrtHsd  by  special  act  of  Congress  and 
wibfect  to  the  laws  of  the  District  of 
Cohuid>ia.  The  Separate  Accounts  were 
established  by  Acacia  National  under 
the  insurance  laws  of  Virginia  to  fund, 
in  the  case  of  Separate  Account  I. 
variable  Ufa  insurance  policies  and.  in 
the  case  of  Separate  Account  0.  variable 
annuity  policies  (together,  the 
"Policies").  The  Separate  Accounts  are 
iiigiiliaiiil  with  the  Commission  under 
the  1940  Act  as  unit  investment  trusts. 

2.  Each  Separate  Account  currently 
consisted  of  twmty-one  sub-accounts. 
Each  sub-account  invests  its  assets  in 
the  shares  of  one  of  twenty-one 
deaignated  investment  portfolioa  of 
seven  open-end  management 
investmmt  companies.  Strong 
Advantage,  Strong  Asset  Allocation. 
N&B  Bond  Portfolio,  and  Calvert 
Balanced  Portfolio  are  four  of  the 
twauty-one  existing  portfolios. 

3.  Strong  Advantage  is  a  series  of 
Strang  Variable  Insurance  Funds.  Inc. 
("Strong  Variable  Funds")  fat  which 


Strong  Capital  Management,  Inc. 
("SCM")  is  the  investment  advisw. 
Strong  Advantage  seeks  to  provide 
ciirrent  income  with  a  low  degree  of 
share-price  fluctuation  by  investing  in 
ultra  short  term,  investment  grade  debt 
obligations;  its  average  effective 
portfolio  maturity  is  normally  less  than 
one  year.  Strong  Advantage  is  designed 
for  investors  who  seek  hi^er  yields 
than  money  mariiet  funds  and  who  are 
willing  to  accept  some  modest  principal 
Quctuation  in  order  to  achieve  that 
objective.  Under  normal  marieet 
conditions,  at  least  75%  of  its  net  assets 
are  invested  in  investment  grade  debt 
obligations.  Strong  Advantage  may  also 
invest  up  to  25%  of  its  net  assets  in  non- 
investment  grade  debt  obligations  that 
are  rated  in  the  fifth-highest  rating 
category  or  in  unrated  securities  of 
comparable  quality. 

4.  Strong  Asset  Allocation  is  also  a 
series  of  Strong  Variable  Funds  for 
which  SCM  is  the  advisor.  Strong  Asset 
Allocation  seeks  high  total  return 
consistent  with  reasonable  risk  over  the 
long  term  by  allocating  its  assets  among 
a  diversified  portfolio  of  equity 
securities,  bonds  and  short-term  fixed- 
income  securities  with  benchmark 
allocations  of  60%  stock.  35%  bonds 
and  5%  cash. 

5.  NftB  Bond  Portfolio  is  a  portfolio  of 
the  Neuberger  &  Barman  .Advisors 
ManagementTruat  As  a  ioedet  fiind  in 
a  "iiiaitw  limihir"  arrangement,  the  fund 
iavaali  its  aasats  in  a  corresponding 
series,  AMT  Limited  Maturity  Bond 
Investments  ("AMT  Series"),  of 
Advisors  Management  Trust,  an  open- 
end  management  investment  company 
registered  under  the  1940  Ac     i  he 
investment  objective  of  the  N&B  Bond 
Portfolio  and  the  AMT  Series  is  to 
provide  the  highest  current  income 
consistent  with  low  risk  to  principal 
and  liquidity  and.  secondarily,  total 
return.  The  AMT  Series  invests  in  short- 
to-intermediate  term  fixed  and  variable 
debt  securities  and  seeks  to  increase 
income  and  preserve  or  enhance  total 
return  by  actively  managing  average 
portfolio  duration.  The  AMT  Series 
invests  primarily  in  investment  grade 
securities  but  may  invest  up  to  10%  of 
its  pet  assets,  measured  at  the  time  of 
investment,  in  debt  securities  rated 
below  investment  ^ade  or  in  unrated 
securities  determined  by  its  adviser  to 
be  of  comparable  quality. 

6.  The  Calvert  Balanced  Portfolio,  a 
series  of  Acacia  Capital  Corfwration,  is 
advised  by  Calvert  Asset  Management 
Company,  Inc.  It  seeks  to  achieve  a  total 
return  above  the  rate  of  inflation 
through  an  actively  managed  portfolio 
of  common  and  preferred  stocks,  bonds, 
and  money  market  instruments.  For  its 


fixed-income  investments,  the  Calvert 
Balanced  Portfolio  normally  invests  in 
investment  grade  bonds  but  may  invest 
up  to  20%  of  its  assets  in  obligations 
rated  lower  than  B.  No  more  than  10% 
of  assets  may  be  invested  in  privately 
placed  instruments.  Each  investment  of 
the  Calvert  Balanced  Portfolio  is 
selected  with  a  concern  for  its  social 
impact. 

7.  On  November  1. 1996,  SCM 
notified  Acacia  National  that  Strong 
Variable  Funds  intended  to  cease 
offering  shares  of  the  Strong  Funds  for 
inclusion  in  variable  polices  due  to  the 
small  amount  of  assets  in  the  two 
portfolios  and  the  corresponding 
absence  of  economies  of  scale.  New 
allocations  to  the  Strong  Funds  are  no 
longer  permitted. 

8.  Acacia  National  proposes  to 
provide  policyowners  with  the  option  to 
transfer  into  any  of  the  other  poztfolioa 
offered  tmder  the  Policies.  However, 
because  some  policyownen  will  not 
voluntarily  transfer  from  the  affected 
sub-accounts.  Acacia  National  propoaea 
to  substitute  shares  of  the  N&B  Bond 
Portfolio  for  shares  of  Strong  Advantage 
and  Calvert  Balanced  Portfolio  shares 
for  shares  of  Strong  Asset  Allocation  in 
the  sub-accounts. 

9.  The  Policies  give  Acacia  National 
the  right  to  eliminate  or  add  sub- 
accounts, combine  two  or  more  sub- 
accounts, or  substitute  one  or  more  new 
undariying  mutual  fiinds  or  portfolioa 
for  others  in  which  one  or  more  sub- 
accounts are  invested.  These  contractual 
provisions  are  disclosed  in  the 
prospectuses  or  statements  of  additional 
information  relating  to  the  Policies. 

10.  Acacia  National  will  schedule  the 
substitutions  to  occur  as  soon  as 
practicable  following  the  issuance  of  fn 
exemptive  order.  As  of  the  effective  date 
of  the  substitutions.  Acacia  National 
will  redeem  shares  of  the  Strong  Funds. 
Simultaneously,  Acacia  National  will 
use  the  proceeds  of  the  redemptions  to 
purchase  the  appropriate  number  of 
shares  of  N&B  Bond  Portfolio  and 
Calvert  Balanced  Portfolio.  The 
substitution  will  take  place  at  the 
relative  net  asset  values  of  the  portfolios 
with  no  change  in  the  amount  of  any 
policyowner's  account  values. 

11.  Acacia  National  will  pay  all 
expenses  and  transaction  costs  of  the 
substitutions.  SCM  may  reimburse 
Acacia  National  for  some  or  all  of  those 
costs  but  none  will  be  borne  by 
policyowners.  Affected  policyowners 
will  not  incur  any  fees  or  charges  as  a 
result  of  the  substitutions,  nor  will  the 
rights  or  obligations  of  Acacia  National 
under  the  Policies  be  altered  in  any 
way. 


12.  The  substitutions  were  first 
described  to  policyowners  in  a 
prospecttis  supplement  dated  November 
25. 1996,  and  again  in  correspondence 
to  policyowners  dated  May  1,  1997.  or 
May  16, 1997,  depending  on  the  state  in 
which  the  Policy  was  issued.  The 
'    prospectus  supplement  advised 
policyowners  that  the  Strong  Funds 
would  cease  offering  shares  under  the 
Policies  effective  May  1, 1997.  and, 
consequently,  deposits  would  no  longer 
be  accepted  into  the  Strong  Funds  after 
that  time.  Policyowners  were  also 
notified  that  if  the  substitutions  were 
approved  by  the  SEC,  the  substitutions 
would  be  effected  at  the  net  asset  value 
of  the  rrievant  portfolios,  that 
policyowners  would  be  given  the 
opportunity  to  transfer  into  any  other 
available  portfolio,  and  that  no  costs  for 
any  substitution  would  be  home  by 
policyowners. 

13.  Within  five  dajrs  after  the 
substitutions.  Acacia  National  will  send 
to  policyowners  written  notice  stating 
that  the  substitutions  have  occurred. 
Acacia  National  will  include  in  the 
mailing  a  supplement  to  the  prospectiis 
which  discloses  the  completion  of  the 
substitutions.  Affected  policyowners 
will  be  advised  that  for  a  period  of  30 
days  from  the  mailing  of  the  notice,  they 
may  transfsr  all  assets,  as  substituted,  to 
any  other  available  sub-account  without 
limitation  and  without  charge,  and  no 
such  transfer  will  be  counted  as  a 
transfiar  under  any  contractual  provision 
that  may  limit  the  number  of  transfer  in 
any  year.  No  transfer  charge  is  currently 
in  effect  and  none  will  be  imposed  prior 
to  the  expiration  of  the  30  day  period. 
Following  the  substitutions, 
policyowners  will  be  afforded  the  same 
rights,  including  surrender  and  other 
transfer  rights  with  regard  to  amounts 
invested  under  the  Policies  as  they 
currently  have.  Thus  policyowners  may 
choose  simply  to  withdraw  amounts 
credited  to  them  following  the 
substitutions  under  the  conditions  that 
currently  exists,  subject  to  any  ••' 
applicable  surrender  charge. 

14.  The  investment  advisory  fee  for 
Strong  Advantage  is,  on  an  annual  basis. 
.60%  of  the  average  daily  net  asset  value 
of  the  portfolio.  As  a  result  of  an 
expense  limitation  agreement,  the 
expense  ratio  for  Strong  Advantage  for 
the  year  ending  December  31, 1996,  was 
2.00%.  in  the  absence  of  this  agreement, 
the  expense  ratio  would  have  been 
2.85%. 

15.  The  investment  advisory  fee  for 
Strong  Asset  Allocation  is,  on  an  annn^il 
basis,  .85%  of  the  average  daily  net  asset 
value  of  the  portfolio  up  to  a  value  of 
$35  million  in  assets  and  .80%  of  the 
portfolio's  assets  in  excess  of  S3S 
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million.  As  a  result  of  an  expense 
limitation  agreement,  the  expense  ratio 
for  Strong  Asset  Allocation  for  the  year 
ending  December  31.  1996.  was  2.00%. 
In  the  absence  of  this  agreement,  the 
expense  ratio  would  have  been  4.29%. 

16.  The  investment  advisory  fee  for 
the  N&B  Bond  Portfolio  equals  a 
percentage  of  the  average  daily  net  asset 
value  of  the  portfolio,  on  an  annnn) 
basis,  as  follows:  .65%  for  the  first  $500 
million;  .615%  for  the  next  S500 
million;  .60%  for  the  next  $500  million; 
.575  for  the  next  $500  million;  and  .55% 
thereafter.  The  expense  ratio  for  the 
N&B  Bond  Portfolio  for  the  year  ending 
Decembffl-  31, 1996,  was  .80%. 

17.  Hie  investment  advisory  fee  for 
the  Calvert  Balanced  Portfolio  is.  on  an 
aimuaJ  basis,  .70%  of  the  average  daily 
net  asset  value  of  the  portfolio.  Its 
expense  ratio  for  the  year  ending 
December  31. 1996,  was  .81%. 

Applicants'  Legal  Aaalyaia 

1.  Section  26(b)  of  the  1940  Act 
provides  in  p«tinent  part  that  "[i]t  shall 
be  unlawful  for  any  de[>ositor  or  trustee 
of  a  roistered  unit  investment  trust 
holding  the  sectirity  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  nhnll 
have  approved  such  substitution." 
Section  26(b)  provides  that  the 
Commission  will  approve  a  substitution 
if  it  is  consistent  widi  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  The  purpose  of  Section 
26(b)  is  to  protect  the  expectation  of 
investors  in  a  unit  investment  trust  that 
the  imit  investm«it  trust  will 
accimiulate  the  shares  of  a  particular 
issuer,  and  to  prevent  unscrutinized 
substitutions  which  might,  in  effect, 
force  shareholders  dissatisfied  with  the 
substituted  security  to  redeem  their 
shares,  thereby  inciuring  either  a  loss  of 
the  sales  load  deducted  &t)m  initial 
proceeds,  an  additional  sales  load  upon 
reinvestment  of  the  redemption 
proceeds,  or  both.  Section  26(b)  affords 
protection  to  investors  by  preventing  a 
depositor  or  trustee  of  a  unit  investment 
trust  holding  shares  of  one  issuer  from 
substituting  for  those  shares  the  shares 
of  another  issuer,  unless  the 
Commission  approves  that  substitution. 

2.  Applicants  submit  that  the 
purposes,  terms  and  conditions  of  the 
substitutions  are  consistent  with  the 
principals  and  purposes  of  Section  26(b) 
and  do  not  entail  any  of  the  abuses  that 
Section  26(b)  is  designed  to  prevent. 
Applicants  believe  that  the  N&B  Bond 
and  Calvert  Balanced  portfolios  will 
better  serve  policyowner  interests 
because  the  expenses  of  each  portfolio 
have  been  significantly  lower  than,  and 


the  performance  of  each  has  been 
essentially  equivalent  to  or  better  than, 
the  expenses  and  performance  of  the 
funds  to  be  eliminated.  Also,  Applicants 
submit  that  Policyowners  may  transfw 
their  assets  to  any  of  seventeen 
additional  portfolios  currently  available 
under  the  Policies. 

3.  Applicants  believe  that  Calvert 
Balanced  is  an  appropriate  replacement 
for  Strong  Asset  Allocation 
notwithstanding  the  fact  that  Calvert 
Balanced  seeks  to  invest  in 
organizations  that:  (a)  Deliver  safe 
products  and  services;  (b)  are  managed 
with  participation  throu^u>ut  the 
organization  in  ripfining  and  achieving 
objectives;  (c)  negotiate  Cairiy  with  their 
workers  and  provide  a  supportive 
working  environment;  and  (d)  foster 
awareness  of  a  commitment  to  hiunan 
goals  within  the  organization  and  the 
word.  Applicants  submit  that  each 
portfolio  invests  a  percentage  of  its 
assets  in  stocks,  bonds  and  money 
market  instruments.  Also.  Calvert 
Balanced  can  be  expected  to  outperform 
Strong  Asset  Allocation,  were  the  latter 
to  remain  in  existence,  because  Calvert 
Balanced  has  much  lower  expenses  than 
Strong  Asset  Allocation,  and,  as  Strong 
Asset  Allocation's  assets  continue  to 
decrease  and  its  expenses  remain  the 
same,  its  performance  will  necessarily 
decline.  Further,  Applicant's  assert  that 
even  though  Strong  Asset  Allocation  has 
slightly  outperformed  Calvert  Balanced 
since  each  portfolio's  inception,  Calvert 
Balanced  has  gone  through  many  market 
cycles  during  its  more  than  ten  years  of 
existence  whereas  Strong  Asset 
Allocation,  which  commenced 
operations  in  late  1995,  has  a  briefer 
history  characterized  by  a  rising  mariLet 
For  the  past  year,  the  two  Portfolios' 
total  returns  were  identical  (20.67%). 

4.  Applicants  state  that  Acacia 
NatioEud  has  reserved  the  right  to 
substitute  securities  held  by  the  Sub- 
Accounts  of  the  Separate  Accounts  aixl 
this  right  is  disclosed  in  the 
prospectuses  or  statements  of  additional 
information  for  the  Separate  Accounts. 

5.  Hnally.  Applicants  represent  that 
the  substitutions  will  not  result  in  the 
type  of  costly  forced  redemption  that 
Section  26(b)  was  intended  to  guard 
against  and,  for  the  following  reasons, 
are  consistent  with  the  protection  of 
investors  and  the  purposes  feiriy 
intended  by  the  Act: 

a.  The  N&B  Bond  Portfolio  and 
Calvert  Balanced  Portfolio  have 
objectives,  policies  and  restrictions  that 
are  substantially  similar  to  the 
objectives,  p>olicies  and  restrictions  of 
the  funds  being  replaced. 

b.  The  expense  ratio  of- the  N&B  Bond 
and  Calvert  Balanced  Portfolios  are 
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significantly  lower  than  those  of  the 
Strong  hinds. 

c.  The  performance  of  the  NJkB  Bond 
and  Cahreit  Balanced  Portfolios  has 
been  aaaantially  equivalent  to  or  better 
than  the  performance  of  the  portfolios 
that  will  be  eliminated. 


d.  The  substitutions  will,  in  all  i 
be  at  the  net  asset  value  of  the 
respective  portfolios  without  the 
imposition  of  any  traufiBr  or  similar 
chaigB. 

e.  The  costs  of  the  substitutions  Mdll 
be  borne  by  Acacia  National  and  SCM 
and  will  not  be  borne  by  polic3rowners. 
No  charges  will  be  assessed  to  effect  the 
substitutions. 

t  Within  5  days  after  the 
substitutions.  Acacia  National  will  send 
to  policyowners  written  notice  of  the 
substitutions  that  identifies  the  shares 
that  were  substituted  and  discloses  the 
shares  which  replaced  them.  Included 
in  the  mailing  vdll  be  a  supplement  to 
the  prospectus  that  discloses 
completion  of  the  substitutions. 

g.  For  30  days  following  the  mailing 
of  the  notice  of  substitutions, 
policyowners  may  transfer  substituted 
assets  without  any  charge.  No  such 
transfer  will  be  counted  as  a  transfer 
under  any  contractual  provision  which 
limits  the  number  of  transfers  in  any 
year. 

h.  The  substitutions  will  in  no  way 
alter  the  insurance  benefits  to 
policyholders  or  the  contractual 
obligations  of  Acacia  National. 

i.  The  substitutions  will  in  no  way 
alter  the  tax  benefits  to  policyowners. 
Counsel  for  Acacia  National  has  advised 
that  the  substitutions  will  not  give  rise 
to  any  tax  consequences  to  the 
policyovmers. 

Applicants'  Conclneions 

Applicants  assert  that,  for  the  reasons 
and  upon  the  facts  set  forth  in  the 
application,  the  requested  order 
approving  the  proposed  substitution 
meets  the  standards  set  forth  in  Section 
26(b)  of  the  1940  Act  and  should  be 
granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
dekgalMl  autliority. 
Margarat  H.  McFarland, 
Deputy  Secretaiy. 

(FR  Doc  97-27697  Filed  10-17-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaL  Ho.  K-aaO;  812-1887^ 

Equus  n  Incorporated;  Nodco  of 
Application 

October  10, 1997. 

AQENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"}. 

ACTION:  Notice  of  application  for  an 

order  imder  sectifm  61(a)(3KB)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

SUMMARY  Of  APPUCATKM:  Applicant 
Equus  n  Incorporated  seeks  an  order 
approving  its  1997  Stodi  Incentive  Flan 
(the  "Plan")  for  certain  of  its  directors, 
and  the  grant  of  certain  stock  options 
under  the  Plan. 

FHJNQ  DATES:  The  application  was  filed 
on  March  11, 1997.  Applicant  has 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 
HCAMNQ  Oft  MOrmCATION  OF  HeAfVNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
November  3, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  Interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SECs  Secretary. 
A00RES8CS:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicant,  2929  Allen  Parkway,  Suite 
2500,  Houston,  Texas  77019. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lawrence  W.  Pisto,  Senior  Counsel,  at 
(202)  942-0527.  or  Christine  Y. 
Greenlees.  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
N4anagement,  Office  of  Investment 
Company  Regulation). 
SUPPI.EMENTARY  MFORMATKIN:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street. 
N.W.,  Washington,  D.C.  20549  (tel.  (202) 
942-8090). 

An>licanf  s  Representatioiis 

1.  Applicant  is  a  Imsiness 
development  company  ("BDC")  within 


the  meaning  of  section  2(a)(48)  of  the 
Act  ■  Applicant  requests  an  order 
pursuant  to  section  61(a)(3)(B)  of  the 
Act  approving  the  Plan  as  it  applies  to 
each  director  of  the  applicant  who  is 
neither  an  officer  nor  an  employee  of 
the  applicant  ("Non-employee 
Director")  and  to  each  new  Non- 
employee  Director  who  may  be  elected 
in  the  future  to  applicant's  board  of 
directors.  The  order  also  would  approve 
the  automatic  grant  of  options,  pursuant 
to  the  Plan,  to  purchase  shares  of 
applicant's  common  stock  to  each 
current  and  future  Non-employee 
Director. 

2.  Applicant's  board  of  directors  (the 
"Board")  consists  of  eight  members. 
Five  members  of  the  Board  are  persons 
who  are  not  "interested  persons"  (as 
defined  in  section  2(a)(19)  of  the  Act)  of 
the  applicant.  The  Plan  was  approved 
by  the  Board  on  February  7, 1997,  and 
by  the  applicant's  shareholders  on  April 
9, 1997.  at  a  special  meeting  of 
shareholders.  Officers,  employees,  and 
directors  of  the  applicant  are  eligible  to 
participate  in  the  Plan.  Applicant  seeks 
approval  of  the  Plan  as  it  applies  to 
Non-employee  Directors.  On  May  15. 
1997,  the  Board  implemented  part  of  the 
Plan.  The  portion  of  the  Plan  applicable 
to  Non-employee  Directors  will  not  be 
implemented  until  an  order  is  received 
from  the  Commission  appQ^ving  that 
portion  of  the  Plan. 

3.  Each  Non-employee  Director  of  the 
applicant  receives  an  annual  director's 
fee  of  $20,000,  a  fee  of  $2,000  for  each 
meeting  of  the  Board  attended  in 
person,  a  fee  of  $1,000  for  participation 
in  each  telephonic  meeting  and  for  each 
conunittee  meeting  attended,  and 
reimbursement  of  all  out-of-pocket 
expenses  relating  to  attendance  at 
meetings. 

4.  Equus  Capital  Management 
Corporation  ("ECMC")  is  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act")  and  serves  as  the  applicant's  - 
management  company.  ECMC  receives 
no  compensation  from  the  applicant 
imder  section  205(1)  of  the  Advisers 
Act.  Other  than  stock  options  issued  to 
officers  of  the  applicant  under  the  Plan, 
the  applicant  does  not  currently  have 
outstanding  any  warrants,  options  or 
rights  to  purchase  its  voting  securities. 

5.  The  Plan  provides  that  each  Non- 
employee  Director  serving  on  the  Board 
as  of  the  later  of  the  date  of  approval  of 


■  Section  2(a)(48)  defines  a  BDC  to  be  any  doeed- 
end  investment  company  that  operates  for  the 
purpose  of  making  investments  in  sacuritiaa 
described  in  sections  55(a)(1)  through  55(aX3)  of  the 
Act  and  makes  available  significant  managerial 
assistance  with  respect  to  the  issuers  of  such 
sacuritiea. 
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the  Plan  by:  (a)  The  applicant's 
shareholders,  or  (b)  an  order  of  the 
Commission,  will  be  granted  a 
nonqualified  stock  option  to  purchase 
5,000  shares  of  common  stock,  $.01  par 
value  (the  "Common  Stock"),  of 
applicant  that  will  vest  50% 
immediately  and  16V3%  on  the  first, 
second,  and  third  anniversaries  of  the 
date  of  the  grant.  Each  new  Non- 
employee  Director  will  be  granted  upon 
his  or  her  election  a  nonqiialified  stock 
option  for  a  similar  number  of  shares.  In 
addition,  beginning  with  the  1998 
annual  meeting  of  shareholders  of 
applicant,  each  Non-employee  Director 
elected  will,  on  the  first  business  day 
following  the  annual  meeting,  be 
granted  a  nonqualified  stock  option  to 
purchase  2,000  shares  of  Common 
Stock.  The  exercise  price  of  the  options 
will  be  the  closing  price  of  the  Common 
Stock  on  the  American  Stock  Exchange 
on  the  date  the  option  is  granted  or,  if 
no  market  for  the  Common  Stock  exists, 
the  current  net  asset  value  of  the  shares 
of  the  Common  Stock.  Each  option  will 
be  exercisable  during  the  period 
beginning  six  months  after  the  date  of 
the  grant  and  ending  ten  years  after  the 
date  of  the  grant. 

6.  In  the  event  that  a  Non-employee 
Director's  services  are  terminated 
because  of  death,  permanent  disability, 
or  retirement,  any  invested  options  will 
vest,  and  the  Non-employee  Director  or, 
if  the  Non-employee  Director  is  not 
living,  the  Non-employee  Director's 
estate,  may  exercise  his  or  her  options 
during  the  one-year  period  following  the 
date  of  death,  permanent  disability,  or 
retirement.  The  termination  of  a  Non- 
employee  Director's  services  will  not 
otherwise  accelerate  the  termination 
date  of  his  or  her  options.  Options  may 
not  be  assigned  or  transfarred  other  than 
by  will  or  the  laws  of  descent  and 
distribution. 

Applicant's  Legal  Analyaia 

1.  Section  63(3)  of  the  Act  permits  a 
BDC  to  sell  its  common  stock  at  a  price 
below  current  net  asset  value  upon  the 
exercise  of  any  option  issued  in 
accordance  with  section  61(a)(3)  of  the 
Act 

2.  Section  61(a)(3)(B)  of  the  Act 
provides,  in  pertinent  part,  that  a  BDC 
may  issue  to  its  Non-employee  Directors 
options  to  purchase  its  voting  securities 
pursuant  to  an  executive  compensation 
plan,  provided  that:  (a)  The  options 
expire  by  their  terms  within  ten  years; 
(b)  the  exercise  price  of  the  options  is 
not  less  than  the  current  market  value 
of  ^e  underlying  securities  at  the  date 
of  the  issuance  of  the  options,  or  if  no 
market  exists,  the  current  net  asset  value 
of  the  voting  securities;  (c)  the  proposal 


to  issue  the  options  is  authorized  by  the 
BDC's  shareholders,  and  is  approveid  by 
order  of  the  SEC  upon  application;  (d) 
the  options  are  not  transferable  except 
for  disposition  by  gift,  will  or  intestacy; 
(e)  no  investment  adviser  of  the  BDC 
receives  any  compensation  described  in 
paragraph  (1)  of  section  205  of  the 
Advisers  Act,  except  to  the  extent 
permitted  by  clause  (A)  or  (B)  of  that 
section;  and  (f)  the  BDC  does  not  have 
a  profit-sharing  plan  as  described  in 
section  57(n)  of  the  Act. 

3.  In  addition,  section  61(a)(3)(B)  of 
the  Act  provides  that  the  amount  of  the 
BDC's  voting  securities  that  would 
result  fix)m  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  at  the  time  of  issuance  may  not 
exceed  25%  of  the  BDC's  outstanding 
voting  securities,  except  that  if  the 
amoimt  of  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  issued  to  the  BDC's  directors, 
officers,  and  employees  pursuant  to  an 
executive  compensation  plan  would 
exceed  15%  of  the  BEXZ's  outstanding 
voting  securities,  then  the  total  amount 
of  voting  securities  that  would  residt 
from  the  exercise  of  all  outstanding 
warrants,  options,  and  rights  at  the  time 
of  issuance  will  not  exceed  20%  of  the 
outstanding  voting  seciuities  of  the 
BDC. 

4.  Applicant  represents  that  the  Plan 
and  the  options  that  would  be  granted 
automatically  to  current  and  future  Non- 
employee  Directors  would  comply  with 
the  requirements  of  section  61(a)(3)(B) 
of  the  Act  In  addition,  in  support  of  its 
application,  applicant  states  that  its 
directors  devote  substantial  time  and 
attention  to  matters  relating  to 
applicant's  portfolio  companies,  thus 
functioning  more  like  the  board  of  an 
operating  company  than  the  board  of  a 
traditional  investinent  company. 
Applicant  relies  extensively  on  the 
judgment  and  experience  of  its 
directors,  and  believes  that  these  factors 
are  critical  to  its  success.  Fiuther, 
applicant  states  that  the  Plan  would 
provide  incentives  to  the  Non-employee 
Directors  to  remain  on  the  Board  and 
devote  their  best  efforts  to  the  success 

of  applicant's  business. 

5.  Applicant  submits  that  the  terms  of 
the  Plan  are  fair  and  reasonable  and  do 
not  involve  overreaching  of  applicant  or 
its  shareholders.  Under  the  Plan,  the 
amotuit  of  stock  options  that  would  be 
granted  to  the  six  current  Non-employee 
Directors  would  be  30,000  shares  in 
1997  and  12,000  shares  each  year 
commencing  in  1998,  or  approximately 
1%  of  the  4,300.682  shares  of  Common 
Stock  outstanding.  Applicant  submits 
that,  given  the  relatively  small  niunber 


of  options  that  may  be  granted  and 
exercised  by  Non-employee  Directors 
under  the  Plan,  the  exercise  of  stock 
options  pursuant  to  the  Plan  will  not 
have  a  substantial  dilutive  effect  on  the 
net  asset  value  of  applicant's  Common 
Stock.  In  addition,  the  total  amount  of 
voting  securities  that  would  result  bom 
the  exercise  of  all  outstanding  warrants, 
options,  and  rights  at  the  time  of 
issuance  would  not  exceed  20%  of  the 
outstanding  voting  securities  of  the 
applicant.  Further,  because  the  options 
may  not  be  exercised  imtil  six  months 
after  the  date  of  grant  and  50%  of  the 
stock  options  granted  to  Non-employee 
Directors  vest  on  a  ratable  basis  over  the 
three  years  following  the  date  of  grant, 
the  plan  provides  Non-employee 
Directors  with  an  incentive  to  remain 
with  the  applicant. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai^garet  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-27656  Filed  10-17-97;  8:45  am] 
BtLLMQ  COOC  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22861;  812-109581 

Investors  Bank  A  Trust  Company,  at 
al.;  Notice  of  Application 

October  10. 1997. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  (i)  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  relief  from  section 
12(d)(1)  of  the  Act;  (ii)  sections  6(c)  and 
1 7(b)  of  the  Act  granting  relief  from 
section  17(a)  of  the  Act;  and  (iii)  section 
17(d)  of  the  Act  and  rule  17d-l  to 
permit  certain  joint  transactions. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  the  lending 
agent  for  certain  investment  companies 
to  invest  cash  collateral  derived  from 
securities  lending  transactions  in  shares 
of  affiliated  registered  investment 
companies  organized  as  a  master-feeder 
fund. 

APPUCANTS:  Investors  Bank  &  Trust 
Company  (the  "Bank");  Merrimac  Fimds 
(the  "Feeder  Trust"),  on  behalf  of  its 
Merrimac  Cash  Fund  and  Merrimac 
Treasury  Fund,  each  a  series  of  the 
Feeder  Trust,  and  each  other  series  of 
the  Feeder  Trust  established  in  the 
future  in  which  cash  collateral  frtim 
seciuities  lending  transactions  may  be 
invested  (collectively,  the  "Feeder 
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Funds");  Meirimac  Master  Portfolio  (the 
"Master  Trust"),  on  behalf  of  its 
Merrimac  Cash  Portfolio  and  Merrimac 
Treasury  Portfolio,  each  a  series  of  the 
Master  Trust,  and  each  other  series  of 
the  Master  Trust  established  in  the 
future  in  which  a  Feeder  Fund  invests 
(collectively,  the  "Master  Funds");  and 
all  registered  management  investmmit 
companies  and  series  that  may 
participate  from  time  to  time  as  lenders 
(collectively,  the  "Lending  Funds")  in 
the  seciirities  lending  program 
administered  by  the  Bank  (the 
"Program"). 

FHJNG  DATES:  The  application  was  filed 
on  November  15.  1996,  and 
amendments  to  the  application  wexe 
filed  on  )ime  10. 1997,  and  September 
29,  1997. 

HEARMQ  OR  NOTIftCATION  OF  HEAMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ^e  SEC  by  5:30  p.m.  on 
November  5, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  thd~SEC's  Secretary. 
AOOMraSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Investors  Bank  &  Trust  Company,  200 
Qarendon  Street.  Boston.  MA  02116; 
Merrimac  Funds,  200  Clarendon  Street, 
Boston.  MA  02116;  and  Merrimac 
Master  Portfolio,  P.O.  Box  501,  Cardinal 
Avenue,  George  Town,  Grand  Cayman, 
Cayman  Islands,  BWI. 
FOR  FURTHER  MFOfMMTION  CONTACT: 
Brian  T.  Hourihan,  Senior  Counsel,  at 
(202)  942-0526,  or  Mary  Kay  Freeh," 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPt^EMBfTARY  MFORMATKM:  The 
following  is  a  sununary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street,  N.W..  Washington.  D.C  20549 
(tel.  (202)  942-8090\ 

Applicaata'  Representations 

1.  The  Feeder  Trust  is  a  Delaware 
business  trust  organized  under  a  Master 
Trust  Agreement  and  registered  as  an 
investment  company  under  the  Act  The 


Feeder  Trust  has  established  two  series, 
the  Merrimac  Cash  Fund  and  the 
Merrimac  Treasury  Fund,  each  of  which 
has  three  classes  (the  "Premium  Class." 
the  "Institutional  Class."  and  the 
"Placement  Class")  of  shares.  Lending 
Funds  will  acquire  only  Premium  Class 
shares.'  Shares  of  the  Feeder  Trust  are 
sold  without  a  distributor  exclusively  to 
"accredited  investors"  in  accordance 
with  the  requirements  of  Regulation  D 
under  the  Securities  Act  of  1933.  Each 
Feeder  Fimd  will  be  a  "feeder"  in  a 
"master-feeder"  structiire  with  the 
Master  Trust  and  invest  all  of  its 
investable  assets  in  a  Master  Fund 
having  the  same  investment  objective 
and  policies  as  the  Feeder  Fund. 

2.  The  Master  Tnut  is  a  New  York 
common  law  trust  established  under  a 
Declaration  of  Trust  and  registered  as  an 
investment  company  under  the  Act  The 
Master  Trust  has  established  two  series, 
the  Merrimac  Cash  Portfolio  and  the 
Merrimac  Treasury  Portfolio.*  Interests 
in  each  Master  Fund  are  offered 
exclusively  to  one  or  more  Feeder 
Funds  and  to  other  "accredited 
investors."  Shares  of  the  Master  Trust 
are  sold  without  a  distributor  and  are 
not  subject  to  a  sales  load,  redemption 
fee,  asset-based  sales  charge  (as  defined 
in  rule  2830(b)(8KA)  of  the  Conduct 
Rules  of  the  National  Association  of 
Securities  Dealers),  or  shareholder 
servicing  fee. 

3.  The  Bank,  a  wholly-owned 
subsidiary  of  Investors  Financial 
Services  Corp..  is  a  Massachusetts 
chartered  tnut  company.  The  Bank 
provides  domestic  and  global  custody, 
multi-currency  accounting,  institutional 
transfer  agency,  performance 
measurement,  foreign  exchange, 
securities  lending  and  mutual  fund 
administration  services  to  a  variety  of 
financial  asset  managers,  including 
mutual  fund  complexes,  investment 
advisers,  banks  and  insurance 
companies.  The  Bank  acts  as  agent  for 
its  clients  for  both  international  and 
domestic  securities  lending  services. 


*  The  Premium  Qaas  shares  *re  subject  to  •  S10 
million  minimum  investment  requirement. 

'The  Merrimac  Cash  Portfolio  may  invert  in  U.S. 
Treasury  bills,  notes  and  bonds,  and  other 
instruments  issued  or  gnarantead  by  the  U.S. 
Government  or  its  agMKias  or  instrumentalities 
("U.S.  Government  Obligations"):  securities  of  U.S. 
and  non-U.S.  banJu  and  thrift  organizations: 
corporate  debt  obligations:  asset-backed  securities: 
variable  rate  obligations:  and  repurchase 
agraatnenli  that  the  collateralized  by  the  securities 
liatad  abov*.  TIm  Miiuiac  TVaasury  Portfolio 
invests  at  least  6S%  of  its  assets  in  U.S.  Government 
Obligations.  .\II  investments  of  each  Portfolio  will 
qualify  as  "eligible  securities"  within  the  meaning 
of  rule  2a-7  under  the  Act  Moreover,  each  Feeder 
Fund  and  Master  Fund  will  seek  to  maintain  a 
stable  net  asaat  vahia  by  valuing  the  portfolio  using 
the  amortixad  coat  mathoJ  and  will  comply  with 
the  requirements  of  rule  2a-7  under  the  Act. 


4.  The  Bank  and  one  or  more  of  its 
affiliates  will  serve  as  custodian, 
transfer  agent,  and  administrator  to  each 
Feeder  Fimd  and  Master  Fund.  The 
Bank  also  will  serve  as  the  investment 
adviser  to  each  Master  Fund.  Applicants 
anticipate  that  one  or  more  entities  will 
serve  as  a  sub-adviser  to  each  Master 
Fimd.  The  Bank  will  be  responsible  for 
the  payment  of  all  fees  for  the  services 
of  any  sub-adviser.  The  Bank  will 
charge  each  Feeder  Fund  and  Master 
Ftmd,  as  applicable,  fees  for  services  it 
provides  as  custodian,  transfer  agent, 
administrator  and  investment  adviser. 

5.  From  time  to  time,  the  Bank  will  be 
appointed  to  serve  as  lending  agent  for 
various  ijmtiing  Funds.^  The  Bank  will 
enter  into  a  securities  lending 
authorization  agreement  (a  "Lending 
Agreement")  with  each  Lending  Fund.* 
The  Lending  Agreement  will  authorize 
the  Bank,  as  agent  for  the  Lending  Fund, 
to  lend  portfolio  securities  of  the 
Lending  Fund  to  each  person  designated 
by  the  Lending  Fund  as  an  eligible 
borrower  (each,  a  "Borrower"),  and  to 
enter  into  a  master  borrowing  agreement 
with  each  Borrower  (each,  a  "Borrowing 
Agreement").  The  pool  of  eligible 
Borrowers  may  be  modified  from  time  to 
time  by  each  Lending  Fund,  acting 
through  its  authorized  officers. 

6.  The  Lending  Agreement  and  the 
Borrowing  Agreement  will  establish,  for 
each  transaction,  the  initial  and  ongoing 
coUateralization  reqtiirements,  the  types 
of  collateral  that  may  be  accepted,  and 
the  manner  in  which  the  Borrower's 
return  on  the  collateral  (the  "Borrower's 
Rebate")  will  be  established.  The 
Lending  Agreement  will  (i)  fix  the 
percentage  difference  between  the 
Borrowers  Rebate  and  the  actual  return 
OB  the  investment  of  the  collateral  (the 
"Net  Income")  to  be  retained  by  the 
Lending  Fund  and  the  percentage  to  be 


>The  Bank  will  not  be  an  affiliated  person  of  any 
Lending  Fund  or  an  affiliated  person  of  an  affiliated 
person  of  any  Lending  Fund  within  the  meaning  of 
section  2(aU3)  of  the  Act.  except  that,  if  any 
t .ending  Fund  directly  or  indirectly  owns,  controls, 
or  holds  with  the  power  to  vote  S%  or  mote  of  the 
shares  of  a  Master  Fund,  the  Bank  will  be  an 
affiliated  person  of  an  affiliated  person  of  the 
Lending  Fund.  Moreover,  no  I  binding  Fund  will  be 
an  affiliated  person  of  any  Feeder  Fund  or  an 
affiliated  person  of  an  affiliated  person  of  any 
Feeder  Fund,  except  that  a  Lending  Fund  may  (i) 
directly  or  indirectly  own.  control,  or  hold  with 
power  to  vote  more  than  5%  of  the  voting  securities 
of  a  Feeder  Fund  or  a  Master  Fund,  or  (ii)  be  an 
affiliated  person  of  another  Lending  Fund  that 
directly  or  indirectly  owns,  controls,  or  holds  with 
the  power  to  vote  more  than  3%  of  the  voting 
securities  of  a  Feeder  Fund  or  Master  Fund. 

*  Certain  Lending  Funds  participating  in  the 
Program  may  be  management  investment 
companies  that  hold  themselves  out  as  "money 
market  funds"  and  comply  with  the  requirements 
of  rule  2a-7  under  the  Act  ("Money  Market  Ijtnding 
Funds"). 


paid  by  the  Lending  Fund  to  the  Bank, 
and  (ii)  authorize  the  Bank,  as  agent  for 
the  Lending  Fimd,  to  negotiate  the 
Borrower's  Rebate  for  each  transaction 
and  to  commit  the  Lending  Fund  to  pay 
the  Borrower's  Rebate.  The  Lending 
Fund  will  be  responsible  for  paying  the 
.  Borrower's  Rebate  and  returning  the 
principal  amount  of  the  collateral  to  the 
Borrower.  Each  loan  will  be  terminable, 
at  any  time,  l^  the  Borrower  or  the 
Lendling  Fund. 

7.  During  the  term  of  each  loan,  the 
Lending  Fund  will  retain  the  economic 
rights  of  an  owner  of  the  securities  that 
are  the  subject  of  a  loan,  including  the 
right  to  receive  from  the  Borrower  all 
dividends  and  distributions  made  with 
respect  to  those  securities.  The  Bank 
will  monitor  corporate  actions  with 
respect  to  securities  loaned  by  each 
Lending  Fund  and  will  reallocate  or 
terminate  loans  at  the  direction  of  the 
Lending  Fund,  as  necessary,  to  enable 
the  Lending  Funds  to  vote  those 
securities.' 

8.  Applicants  anticipate  that  the 
collatenl  delivered  in  connection  with 
most  loans  will  consist  of  cash.  In  order 
to  maximize  investment  return  on  the 
securities  lending  activities,  each 
Lending  Agreement  will  authorize  the 
Bank,  as  agent  for  the  Lending  Fund,  to 
invest  the  cash  in  shares  of  one  or  more 
Feeder  Funds,  in  accordance  with  the 
terms  of  the  Lending  Agreement  and 
instructions  received  from  authorized 
officers  of  the  Lending  Fund.^  The 
Bank,  as  agent  for  a  Lending  Fund,  will 
not  purchase  shares  of  any  Feeder  Fund 
with  cash  collateral  unless  participation 
in  the  Program  has  been  approved  by  a 
majority  of  the  directors  or  trustees  of 
the  Lending  Fund  who  are  not 
"interested  persons"  of  the  Lending 
Fund  within  the  meaning  of  section 
2(aKl9)  of  the  Act  Such  directors  or 
trustees  will  also  evaluate  the  Program 
no  less  frequently  than  annually  and 
determine  that  investing  cash  collateral 
in  the  Feeder  Fund  is  in  the  best 
interests  of  the  shareholders  of  the 
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*The  Botrowing  Agreement  will  provide  that 
within  three  trading  days  (or  such  other  time  period 
as  is  the  customary  settlement  period  for  the  loaned 
securities)  of  the  Lending  Fund  giving  notice  of  the 
tetminaticn  of  any  loan,  the  Borrower  is  required 
to  transfer  the  loaned  securities  (or  certificates  for 
identical  securities)  to  the  Bank,  as  agent  for  the 
Landing  Fund,  or  to  the  Lending  Fund's  custodian, 
and  pay  to  the  Bank  or  to  the  Lending  Fund's 
custodian  the  amount  of  all  dividends  and 
distributions  that  would  have  been  payable  to  the 
Landing  Fund  on  or  with  respect  to  such  securities 
if  they  had  not  been  loaned,  to  the  extent  not 
previously  paid. 

*Cash  collateral  from  transactions  in  which  the 
lander  is  a  Money  Market  Lending  Fund  will  not 
be  used  to  acquire  shares  of  any  Feeder  Fund  that 
doaa  not  comply  with  the  requirements  of  rule  2a- 


Lending  Fund.  Each  Lending  Fund  ¥vill 
reserve  the  right  to  rescind 
authorization  to  invest  in  a  Feeder 
Fund.  Moreover,  each  Lending  Fund 
that  authorizes  the  Bank  to  invest  cash 
collateral  in  a  Feeder  Fund  %vill  be 
provided  a  copy  of  the  confidential 
offering  circular  for  such  Feeder  Fimd, 
and  with  such  other  disclosure 
documents  that  the  Bank  determines 
may  be  appropriate  to  ensure  that  each 
Lending  Fund  is  fully  informed  with 
respect  to  the  investment  considoations 
and  risks  associated  with  investing  cash 
collateral  in  the  Feeder  Funds. 

9.  Applicants  request  an  order  to 
permit  (i)  the  Bank,  as  agent  of  the 
Lending  Funds,  to  invest  cash  collateral 
derived  from  loaned  securities  in  shares 
of  the  Feeder  Trust;  and  the  Lending 
Funds  to  purchase  from  the  Feeder 
Trust,  and  (ii)  the  Feeder  Trust  to  sell 
to  the  Lending  Funds,  shares  issued  by 
the  Feeder  Trust  Applicants  also 
request  an  order  to  permit  the  Lending 
Funds,  the  Feeder  Trust,  the  Master 
Trust,  and  the  Bank  to  eSisct  certain 
joint  transactions  incident  to  the 
Program. 

Applkanta'  Legal  Analyria 


A.  Section  12(6X1) 

1.  Section  12(dKl)(A)  of  the  Act 
provides  that  no  roistered  investment 
company  may  acquire  securities  of 
another  investment  company 
representing  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or,  together  with 
the  securities  of  other  investment 
companies,  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(l)0)  provides  that  the 
SEC  may  exempt  any  person  or 
transaction  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  that 
such  exemption  is  consistent  virith  the 
public  interest  and  the  protection  of 
investors.  Applicants  request  an 
exemption  under  section  12(d)(l)(J)  to 
permit  the  Bank,  as  agent  of  the  Lending 
Funds,  to  invest  cash  collateral  derived 
from  loaned  securities  in  the  Feeder 
Funds  in  excess  of  the  limits  imposed 
by  section  12(d)(1)  of  the  Act 

3.  Applicants  believe  that  the 
investment  of  cash  collateral  by  Lending 


Funds  in  the  Feeder  Funds  wiU  provide 
landing  Funds  with  the  opportunity  to 
maximize  returns  with  less  investment 
risk  than  if  the  cash  collateral  received 
by  each  Lending  Fund  were  segregated 
in  a  separate  account  frxim  which 
purchases  and  sales  of  securities  would 
be  made.  In  addition,  applicants  believe 
that  participation  in  the  Program  will 
permit  the  Lending  Fimds  to  iiiinimi7« 
credit  risk  and  interest  rate  risk  through 
diversification.  Applicants  also  believe 
that  the  administrative  burdens,  such  as 
the  daily  monitoring  of  total  assets  and 
other  investments  of  the  Lending  Funds 
associated  with  compliance  with  section 
12(dHl)  may  impair  the  ability  of  the 
Bank  to  provide  securities  lending 
services  to  Lending  Funds  in  an 
economical  and  administratively 
efficient  manner,  and,  therefore,  may 
create  competitive  disadvantages  for  the 
Lending  Funds  relative  to  other 
institutional  investors  that  seek  to 
engage  in  secnuities  lending  activities. 

4.  Applicants  submit  that  the 
investment  of  cash  collateral  received  in 
coimection  with  secnuities  loans  by 
Lending  Funds  in  the  Feeder  Funds 
does  not  give  rise  to  the  policy  concerns 
of  section  12(d)(1),  which  include 
unnecessary  duplication  of  costs  (such 
as  sales  loads,  advisory  fees,  and 
administrative  costs),  and  undue 
influence  by  the  fund  holding  company 
over  its  underiying  fimds  arising  from 
the  threat  of  large  scale  redemptions  of 
the  securities  of  the  underiying 
investment  companies.  Applicants  state 
that  there  will  be  no  layering  of  sales  or 
distribution  charges  b^::ause  shares  of 
the  Feeder  Funds  acquired  by  the 
Lending  Funds  will  be  sold  without  a 
sales  charge  or  redemption  fee  and  the 
assets  allocated  to  the  Lending  Funds 
will  not  be  subject  to  any  asset-based 
sales  charge.  Applicants  also  state  that 
each  Master  Fund  will  be  structured  to 
accommodate  the  increased  needs  of 
liquidity  associated  with  securities 
lending  transactions  by  maintaining  an 
appropriate  average  weighted  maturity 
or  effective  duration  and,  therefore,  will 
not  be  susceptible  to  control  through  the 
threat  of  large  scale  redemptions. 
Accordingly,  applicants  believe  that  the 
requested  exemption  from  section 
12(d)(1)  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 

B.  Section  17(a) 

1.  Sections  17(a)  (1)  and  (2)  of  the  Act 
make  it  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of  an 
affiliated  person,  acting  as  a  principal. 
to  sell  any  security  to,  or  purchase  any 
security  from,  such  registered 
investment  company.  From  time  to 
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time,  it  is  possible  that  a  Lending  Fund 
may  directly  or  indirectly  own,  control, 
or  hold  with  power  to  vote  5%  or  more 
of  the  shares  of  a  Feeder  Fund,  which 
will  result  in  the  Lending  Fund  being  an 
"afEUiated  person"  of  the  Feeder  Fiind. 
In  these  circumstances,  the  purchase  or 
redemption  of  shares  of  a  Feeder  Fimd 
for  the  same  Lending  Fund  or  an 
affiliated  person  of  such  Lending  Fund 
could  violate  section  17(a)  of  the  Act 

2.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  from 
section  17(a)  if  the  terms  of  the 
proposed  'ransaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  and  with  the  general 
purposes  of  the  Act.  Because  section 
17(b)  could  be  interpreted  to  exempt 
only  a  single  transaction,  applicants  are 
also  seeking  relief  pursuant  to  section 
6(c)  of  the  Act  to  permit  the  investment 
of  cash  collateral  in  shares  of  the  Feeder 
Funds  as  proposed  in  the  application.' 

3.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person  or  transaction 
from  any  provision  of  the  Act  or  any 
nUe  or  regulation  thereunder  "if  and  to 
the  extent  that  SKch  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fiairly  intended  by  the  policy  and 
provisions"  of  the  Act  Applicants 
believe  that  relief  is  appropriate  under 
section  6(c)  of  the  Act  for  die  same 
reasons  that  it  is  appropriate  imder 
■ection  17(b),  as  disciissed  below. 

4.  Applicants  believe  that  the 
propoeed  transactions  will  be 
reasonable  and  fair,  and  consistent  with 
the  general  purposes  of  the  Act  as  well 
as  the  policies  of  each  Landing  Fund. 
The  Lending  Funds  will  not  be  able  to 
purchase  or  redeem  shares  of  the  Feeder 
Fimds  at  a  price  lower  or  higher  than 
the  per  share  net  asset  value  of  the 
Feeder  Funds,  and  no  sales  load, 
redemption  fee,  or  asset-based  sales 
charge  will  be  charged  with  respect  to 
shares  of  the  Feeder  Fimds  sold  to 
Lending  Funds.  Moreover,  applicants 
note  that  the  low  fees  charged  by  the 
Bank  for  services  provided  to  the  Feeder 
Trust  and  Master  Trust  will  be  subject 
to  intense  scrutiny  and,  therefore,  will 
remain  fair  and  reasonable  to  the  Feeder 
Trust  and  the  Master  Trust,  the  Feeder 
Trust's  shareholders  and  the  Lending 
Funds.  Finally,  the  Bank  will  not 
purchase  shares  of  any  Feeder  F\md,  as 


agent  for  a  Lending  Fund,  unless  the 
Landing  Fund,  or  an  authorized  officer 
of  the  Lending  Fund,  has  represented  to 
the  Bank  that  (i)  its  policies  generally 
permit  the  Lending  Fund  to  engage  in 
securities  lending  transactions,  (ii)  such 
transactions  will  be  conducted  in 
accordance  with  the  securities  lending 
guidelines  established  in  a  series  of  no- 
action  letters  issued  by  the  SEC's 
Division  of  Investment  Management," 
(iii)  its  policies  permit  the  Lending 
Fund  to  purchase  shares  of  the  Feeder 
Fimds  with  cash  collateral,  and  (iv)  its 
securities  lending  activities  will  be 
conducted  in  accordance  with  all 
representations  and  conditions  in  the 
application  applicable  to  such  Lending 
Fund. 

C.  Section  J  7(d)  and  Ruh  1 7d-l 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  any  affiliated 
person  of  a  registered  investment 
company,  acting  as  principal,  from 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  such  registered 
investment  company  participates.  The 
ownership  by  a  I  .ending  Fund  or  its 
affiliates,  from  time  to  tinoe,  of  5%  or 
more  of  the  shares  of  a  Feeder  Fund  or 
Master  Fund,  could  cause  such  Lending 
Fund  to  be  an  affiliated  {>erson  of  the 
Feeder  Trust  or  the  Master  Trust,  or  an 
affiliated  person  of  an  affiliated  person 
of  the  Feeder  Trust  or  the  Master  Trust 
In  addition,  the  Bank,  as  investment 
adviser  for  each  Master  Fund,  will  be  an 
affiliated  person  of  the  Master  Trust  As 
an  affiliated  person  of  the  Master  Trust, 
the  Bank  may,  from  time  to  time,  be  an 
affiliated  person  of  an  affiliated  person 
of  one  or  more  Lending  Fimds  by  virtue 
of  such  Lending  Fund's  interests  in  the 
Master  Trust  Consequently,  the 
proposed  purchase  of  shares  of  a  Feeder 
Fund  with  cash  collateral,  the 
redemption  of  such  shares,  the  sharing 
of  Net  Income  among  the  Bank  and  the 
Ijwnding  Funds,  and  the  payment  of  fees 
by  the  Feeder  Trust  and  the  Master 
Trust  to  the  Bank  may  constitute  a  joint 
transaction  for  which  an  exemptive 
order  is  required. 

2.  Rule  17d-l  pennito  the  SEC  to 
issue  an  order  with  respect  to  a  joint 
transaction.  In  passing  on  applications 
for  orders  under  rule  17d-l,  the  SEC  is 
to  consider  whether  the  proposed 
transaction  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  difiiarent  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  believe  that  it 
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is  appropriate  to  grant  an  exemption 
under  rule  17d-l  from  the  restrictions 
of  section  17(d)  of  the  Act 

3.  Each  Lending  Fund  will  invest  in 
a  class  of  shares  of  the  Feeder  Trust  on 
the  same  basis  as  every  other 
shareholder  of  the  Feeder  Trust 
investing  in  the  same  class  of  shares, 
and  all  shares  within  a  class  will  be 
priced  in  the  same  manner  and  will  be 
redeemable  imder  the  same  terms.  In 
addition,  no  class  of  shares  of  a  Feeder 
Fund  in  which  a  Lending  Fund  invests 
will  be  subject  to  any  sales  load, 
redemption  fee,  or  asset-based  sales 
charge.  The  arrangements  regarding  the 
sharing  of  Net  Income  between  the  Bank 
and  eech  Lending  Fund  are  the  product 
of  arm's  length  negotiations  between  the 
Lending  Fimd  and  the  Bank.  Finally, 
applicants  state  that  the  proposed 
investment  of  cash  collateral  by  I  .ending 
Funds  in  shares  of  the  Feeder  Funds  is 
consistent  with  the  provisions  and 
purposes  of  the  Act 

AppUcaiUs'  ConditioiH 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  No  Lending  Fund  will  purchase 
shares  of  any  Feeder  F\ind  unless 
participation  in  the  Program  has  been 
approved  by  a  majority  of  the  directors 
or  trustees  of  the  ijtnHing  Fund  that  are 
not  "interested  posons"  of  the  Lending 
Fund  within  the  meaning  of  section 
2(a)(19)  of  the  Act.  Such  directors  or 
trustees  will  also  evaluate  the  Program 
no  less  frequenUy  than  annually,  and 
determine  that  investing  cash  collateral 
in  the  Feeder  Fund  is  in  the  best 
interests  of  the  shareholders  of  the 
Lending  Fund. 

2.  The  Bank  will  lend  portfolio 
securities  of  each  of  the  Lending  Funds 
only  in  accordance  with  the  guidelines 
specified  by  such  Lending  Fimd. 

3.  Cash  collateral  bom  loans  by 
Lending  Funds  will  be  invested  in 
shares  of  each  Feeder  Fimd  subject  to 
such  limitations  and  guidelines  as  are 
specified  by  the  Lending  Funds. 

4.  Cash  collateral  from  loans  by 
Money  Market  Lending  Funds  will  not 
be  used  to  acquire  shares  of  any  Feeder 
Fund  that  does  not  comply  with  the 
requirements  of  rule  2a-7  under  the  Act 

5.  The  shares  of  a  Feeder  Fund  sold 
to  Lending  Funds  will  not  be  subject  to 
a  sales  load  or  redemption  fee  and  assets 
of  the  Feeder  Fund  and  the  Master  Fund 
allocable  to  Feeder  Funds  will  not  be 
subject  to  any  asset-based  sales  charge 
(as  defined  in  rule  2830(b)(8)(A)  of  the 
Rules  of  Conduct  of  the  National 
Association  of  Securities  Dealers). 

6.  The  Bank  will  not  acquire  shares  of 
any  Feeder  Fund  on  behalf  of  any 
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Lending  Fund  if,  at  the  time  of  such 
acquisition,  (i)  the  Bank  is  an  affiliated 
person  of  the  Lending  Fund  or  an 
affiliated  person  of  an  affiliated  person 
of  the  Lending  Fund,  or  (ii)  the  Lending 
Fund  is  an  affiliated  person  of  the 
Feeder  Fund  or  an  affiliated  person  of 
an  affiliated  person  of  the  Feeder  Fund, 
in  either  case,  by  means  other  than  by 
directiy  or  indirecUy  owning, 
controlling,  or  holding  with  the  power 
of  vote  5%  or  more  of  the  shares  of  a 
Feeder  Fund  or  a  Master  Fund  by  the 
Lending  Fund  or  an  affiliated  person  of 
the  Lending  Fund. 

7.  In  connection  with  all  matters 
requiring  a  vote  of  shareholders  of  a 
Feeder  Fund,  the  Bank  will  pass 
through  voting  rights  to  those  Lending 
Funds  that  have  a  beneficial  interest  in 
such  Lending  Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-27657  Filed  10-17-97;  8:45  am) 

■LLMO  COM  SOIO-OI-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReL  Na  228S2;  nie  Na  812-10634] 

N«iir  England  Life  Inauranca  Co  at  al.; 
Notica  of  Application 

October  10, 1997. 

AQBICY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  relief  frnm  rule  6e- 
2(c)(1)  and  from  certain  provisions  of 
the  Act  and  rules  thereunder  specified 
in  paragraph  (b)  of  rule  6e-2;  and  from 
sections  2(a)(32)  and  27(i)(2)(A)  of  the 
Act  and  rules  6e-2(b)(12)  and  22c-l 
thereunder. 

tUMMAirr  OF  APPUCATKM:  Applicants 
seek  exemptive  relief  to  the  extent 
necessary:  (1)  To  permit  them  to  offer 
and  sell  certain  "hybrid"  variable  life 
insurance  policies  with  modified 
scheduled  premiums  ("Policies");  and 
(2)  to  permit  certain  other  persons 
which  may  become  the  principal 
underwriter  for  such  Policies  ("Future 
Underwriters")  to  offer  and  sell  such 
Policies. 

APPLICANTS:  New  England  Life 
Insurance  Company  ( "NELICO"),  New 
England  Variable  life  Separate  Account 
("Variable  Account"),  and  New  England 
Securities  Corporation  ("New  England 
Securities"). 


nUNQ  DATE:  The  application  was  filed 
on  February  28, 1997  and  amended  and 
restated  on  October  3,  1997. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  November  4, 1997,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549; 
Applicants,  do  Marie  C.  Swift,  Esq., 
New  England  Life  Insurance  Company, 
501  Boylston  Street,  Boston. 
Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loma  MacLeod,  Attorney,  or  Kevin 
Kirchoff,  Branch  Chief,  at  (202)  942- 
0670,  Office  of  Insurance  Products^ 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  may  be  obtained 
for  a  fee  from  the  SEC's  Public 
Reference  Branch,  450  Fifth  Street, 
N.W.,  Washington  D.C.  20549  (tel.  (202) 
942-8090). 

Applicants'  Representations 

1.  NELICO  is  a  Massachusetts  stock 
life  insurance  company  and  is  a  wholly 
owned  subsidiary  of  Metropolitan  Life 
Insurance  Company  ("MetLife"). 

2.  The  Variame  Account  was 
established  as  a  separate  investment 
account  of  NELICO  on  January  31, 1983, 
under  Delaware  law,  and  became 
subject  to  Massachusetts  law  when 
NELICO  changed  its  domicile  to 
Massachusetts  on  August  30, 1996.  The 
Variable  Account  is  registered  under  the 
Act  as  a  unit  investment  trust  The 
Variable  Account  currenUy  consists  of 
eighteen  investment  sub-accounts,  each 
of  which  invests  its  assets  in  a  different 
portfolio  of  the  New  England  Zenith 
Fund  (the  "Zenith  Fund"),  the  Variable 
Insurance  Products  Fund  (the  "VIP 
Fund"),  and  the  Variable  Insurance 
Products  Fund  n  (the  "VIP  Fund  II"). 

3.  New  England  Securities,  which  will 
act  as  the  principal  underwriter  for  the 
Polices,  is  registered  with  the 
Commission  as  a  broker-dealer  under 


the  Securities  Exchange  Act  of  1934  and 
is  a  member  of  the  National  Association 
of  Securities  Dealers,  Inc  ("NASD"). 

4.  Scheduled  premiums  for  the  Policy 
are  payable  until  the  insured  reaches 
age  100.  The  scheduled  premium 
amount  depends  on  the  fece  amount  of 
the  Policy,  the  insured's  age,  sex  (if  the 
Policy  is  sex-based),  and  underwriting 
class,  the  frequency  of  premium 
pa3rments  and  any  rider  benefit 
premiums.  Scheduled  premiums  for 
substandard  and  automatic  issue  classes 
reflect  additional  premiums  that  are 
charged  for  Policies  in  those  categories. 
If  all  scheduled  premiums  are  paid 
when  due,  the  Policy  will  not  lapse  and 
will  retain  its  minimum  death  benefit 
guarantee,  even  if  unfavorable 
investment  experience  has  reduced  the 
cash  value  to  zero.' 

5.  The  Policy  also  provides 
considerable  flexibility  with  respect  to 
the  Hming  and  amount  of  premium 
pa3rments.  An  owner  of  a  Policy  may 
make  unscheduled  payments  at  any 
time  that  the  Policy  is  in  force  on  a 
premium-paying  basis  (exceot  any 
period  during  which  scheduled 
premiums  are  being  waived  pursuant  to 
a  waiver-of-premium  rider),  provided 
that  the  unscheduled  payment  is  at  least 
$25  (or  at  least  $10  for  certain  Policies) 
and,  if  required  by  NELICO,  the  insureid 
has  submitted  evidence  of  insurability 
satisfectory  to  NELICO.  In  addition, 
NELICO's  consent  is  required  if,  in 
order  to  satisfy  tax  law  requirements, 
the  payment  would  increase  the  Policy's 
death  benefit  by  more  than  it  would 
increase  the  cash  value.  NELICO 
reserves  the  right  to  prohibit  or  limit  the 
amount  of  unscheduled  payments  under 
a  Policy  covering  a  substandard  risk 
insured  or  under  an  automatic  issue 
Policy. 

6.  An  owner  of  a  Policy  may  plan  to 
make  a  certain  amount  of  unscheduled 
payments,  subject  to  NELICO's 
administrative  procedures.  Each  net 
unscheduled  payment  will  be  allocated 
to  the  same  sub-accounts  as  net 
scheduled  premiums.  At  the  owner's 
request,  NELICO  will  include  the 
amount  of  any  unscheduled  payments, 
planned  to  be  made  on  the  Policy 
anniversary,  in  the  premium  notice  sent 
to  the  owner.  However,  the  owner  is 
required  to  pay  only  the  scheduled 


>  A  Policy  may  tenninate  when  a  Policy  loan  plus 
accrued  interest  exceed*  the  Policy't  cash  value, 
less  the  applicable  Surrender  Charge,  on  the  next 
loan  interest  due  date  (or,  if  greater,  on  the  date  the 
calculation  is  made).  NELICO  notifies  the  Policy 
owner  of  such  pending  termination,  and  the  Policy 
will  terminate  31  days  thereafter  unless  NEUCO 
has  received  sufficient  repayment  to  eliminate  tha 
excess  Policy  loan. 
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premium  in  order  to  keep  the  Policy  in 
force  on  a  premium  paying  basis. 

7.  The  amoimt  of  net  scheduled 
premiums  due  is  automatically 
allocated  to  the  Policy's  sub-accounts, 
chosen  by  the  Policy  owner,  on  each 
scheduled  premium  due  date.  A 
scheduled  premium  which  is  unpaid  as 
of  its  due  date  is  in  default,  but  the 
Policy  provides  a  31 -day  grace  period 
for  the  payment  of  each  scheduled 
premium  af^er  the  first.  For  60  days  after 
the  due  date  of  a  premium  in  default, 
NELICO  will  not  impose  the  normal 
monthly  administrative,  minimiiTn 
death  benefit  guarantee  and  cost  of 
insurance  charges  against  a  Policy's 
cash  value.  If  the  scheduled  premium  in 
default  is  paid,  these  deductions  will  be 
made  retroactively.  If  the  Policy  is 
surrendered  while  the  premium  is  in 
default,  the  monthly  deduction  and  a 
prorated  cost  of  insurance  charge  are 
deducted  from  surrender  proceeds.  If 
the  insured  dies  during  the  grace  period 
and  before  the  premium  is  paid,  a 
prorated  portion  of  the  unpaid 
scheduled  yremiimi,  measured  from  its 
due  date  to  the  date  of  death,  will  be 
deducted  from  the  amount  otherwise 
payable.  As  owner  of  a  Policy  may 
choose  among  several  lapse  options, 
which  may  include  extended  term 
insurance,  fixed  paid-up  insurance  or 
variable  paid-up  insurance,  subject  to 
restrictions  set  forth  in  the  Policy. 

8.  An  owner  of  a  Policy  may  also  elect 
the  Special  Premium  Option,  which 
permits  an  owner  to  skip  one  or  more 
scheduled  premium  payments  after  the 
first  Pohcy  year,  subject  to  the  following 
conditions.  NELICO  will  determine  that 
payment  of  a  scheduled  premium  that 
has  not  been  paid  by  the  end  of  the 
grace  period  is  not  required  if:  (a)  The 
Policy's  cash  value  on  the  premium  due 
date  (before  NELICO  advanced  the 
premium  due)  exceeds  the  Policy's 
"tabular  cash  value  "  on  that  date  by  at 
least  the  amount  of  the  scheduled 
premium  due,  including  any  rider  and 
substandard  risk  or  automatic  issue 
premiums  due:  and  [b)  immediately 
after  the  Special  Premium  Option  is 
exercised,  the  amount  of  any  Policy  loan 
outstanding  plus  accrued  interest  will 
not  exceed  the  Policy's  loan  value.^ 


'The  "tabular  cash  valua"  is  a  b>-pothet)cal  vahie 
that  IS  us«d  to  detemune  the  Option  2  death  benefit. 
availabilit>  of  the  Special  Prenuum  Opaoo.  and  the 
amount  of  cash  value  available  to  b«  withdravt-n 
from  the  Policy  The    tabular  cash  value    is  the 
value  the  Policy  would  have  if:  la)  .Ml  scheduled 
premiums  were  paid  when  due:  (b)  no  unscheduled 
payments,  parual  surretiders.  partial  withdrawals  or 
loans  were  made:  (c)  the  cash  value  in  the  Policy  s 
sub-accounts  (and  cash  value  in  the  fixed  account) 
eameda  4.5Si  annual  net  rate  of  return:  and  (d)  the 
mavimiim  guaranteed  cost  of  insurance  rates  and 


9.  If  NELICO  permits  nonpayment  of 
a  scheduled  premium  under  the  Special 
Premium  Option,  NELICO  will  deduct 
from  the  Policy's  cash  value,  as  of  the 
premium  due  date.  91%  of  the  portion 
of  the  aimual  administrative  charge  and 
of  any  rider,  substandard  risk  or 
automatic  issue  premiums  due  on  that 
data 

10.  An  owner  of  a  Policy  nuy  also 
elect  an  automatic  premium  loan 
option.  Under  this  option,  if  a 
scheduled  premium  has  not  been  paid 
by  the  end  of  the  grace  period,  the 
Policy's  loan  value  will  be  used  to  pay 
the  scheduled  premium.  If  an  owner  of 
a  Policy  has  elected  both  the  Special 
Premium  Option  and  the  automatic 
premium  loan  provision.  NELICO  will 
first  determine  whether  the  Special 
Premium  Option  can  be  used  in  the 
event  of  nonpayment  of  a  scheduled 
premium.  If  the  Special  Premium 
Option  conditions  are  not  met.  then 
NELICO  will  determine  whether  the 
premium  can  be  paid  by  means  of  an 
automatic  premium  loan. 

1 1 .  The  Policy  provides  for  two 
alternate  death  benefit  options.  The 
Option  1  death  benefit  is  equal  to  the 
greater  of:  (a)  The  bee  amount  of  the 
Policy:  or  (b)  the  Policy's  cash  value 
dividjad  by  the  net  single  premium  per 
SI  of  death  benefit  at  the  insured's 
attained  age.  The  alternative  in  (b). 
above,  means  that  the  death  benefit  will 
not  be  less  than  the  amount  of  insurance 
which  could  be  purchased  on  that  date 
by  a  net  single  premium  equal  to  the 
Policy's  cash  value,  and  is  designed  to 
ensure  that  the  Policy  will  satisfy 
Federal  tax  law  requirements. 

12.  The  Option  2  death  benefit  is 
equal  to  the  greater  of:  (a)  The  face 
amount  of  the  Policy  plus  any  excess  of 
the  Policy's  cash  value  over  its  "tabular 
cash  value";  or  (b)  the  Policy's  cash 
value  divided  by  the  net  single  premium 
per  Si  of  the  death  benefit  at  the 
insured's  attained  age.  The  Policy  does 
not  provide  for  changes  in  death  benefit 
options. 

13.  Under  either  death  benefit  option, 
the  death  benefit  is  guaranteed  not  to  be 
less  than  the  Policy's  face  amount, 
regardless  of  the  investment  experience 
of  the  Policy's  subaccounts,  as  long  as 
scheduled  premiums  have  been  paid  in 
a  timely  manner  or  nonpa>'ment  has 
been  permitted  in  accordance  vri\h  the 
terms  of  the  Policy.  However,  if  Policy 
loans  plus  accrued  interest  exceed  the 
Policy's  cash  value  less  the  surrender 
charge,  the  Policy  may  terminate  even  if 
all  scheduled  premiums  have  been  paid. 


ma'simuffl  levels  of  other  Polic>'  charges  were 
deducted. 


14.  The  Option  1  death  benefit 
remains  fixed  in  the  amount  initially 
stated  in  the  Policy  as  long  as  scheduled 
premiums  are  paid  (or  need  not  be  paid 
pursuant  to  the  Special  Premium 
Option),  until  the  death  benefit  is 
increased  for  Federal  tax  law  purposes, 
described  below.  The  Option  2  death 
benefit  varies  daily  with  the  net 
investment  experience  of  the  Variable 
Account,  but  will  never  be  less  than  the 
amount  initially  stated  in  the  Policy  as 
long  as  scheduled  premiums  are  paid 
(or  need  not  be  paid  pursuant  to  the 
Special  Premium  Option).  In  order  to 
qualify  the  Policy  as  life  insurance  for 
Fedoal  tax  law  purposes,  the  death 
benefit  will  be  an  amount,  if  greats 
than  the  amoimt  otherwise  provided 
under  Option  1  or  Option  2,  as 
appropriate,  equal  to  the  Policy's  cash 
value  divided  by  the  net  single  premium 
per  Si. 00  of  death  benefit  at  the 
insured's  attained  age.  Thus,  the  death 
benefit  under  either  Option  1  or  Option 
2  varies  with  investment  experience 
when  the  cash  value  is  sufGcienUy  large 
that  the  death  benefit  is  increased  in 
order  for  the  Policy  to  qualify  as  life 
insurance  for  Federal  tax  law  purposes. 

15.  NELICO  permits  (in  states  where 
it  has  been  approved  by  the  state 
insurance  department)  a  Policy  owner  to 
effect  a  reduction  in  the  Policy's  face 
amount  (without  receiving  a 
distribution  of  any  of  the  Policy's  cash 
value)  but  not,  without  NELICO's 
consent,  below  NTUCO's  minimum  face 
amount  requirements  at  issue.  A 
reduction  in  face  amount  will  reduce 
the  Policy's  cash  value  by  the  amouint  of 
any  applicable  Surrender  Charge,  will 
also  reduce  the  scheduled  premium 
level  and  "tabular  cash  value,"  and  may 
require  a  reduction  in  any  related  rider 
benefits.  Generally,  the  Policy's  de^th 
benefit  will  also  bq  decreased.  However, 
if  the  death  benefit  at  the  time  of  a  face 
amount  reduction  is  determined  by 
di\'iding  the  cash  value  by  the  net  single 
premium  per  dollar  of  death  benefit,  the 
death  benefit  will  not  be  decreased 
imless  a  Surrender  Charge  was  deducted 
from  the  cash  value  in  connection  with 
the  face  amount  reduction. 

16.  NELICO  deducts  the  foUov^-ing 
amoimts  from  each  scheduled  premium 
paid  under  a  Policy  to  arrive  at  a  basic 
scheduled  premium:  (a)  Charges  for  any 
supplementarj-  benefits  provided  by 
rider  (b)  any  extra  premiums  paid  for  a 
Policy  in  a  substandard  risk  or 
automatic  issue  class:  and  (c)  an  annual 
Pohcy  administrative  charge.  NELICO 
does  not  deduct  any  of  these  charges 
from  unscheduled  payments. 

17.  NTUCO  also  deducts  sales  load 
(3.3%).  state  premium  tax  (2.5%).  and 
federal  tax  (1%)  charges  frx>m  each  basic 
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schedtiled  and  unscheduled  premium 
payment  made  during  the  life  of  the 
Policy. 

18.  NELICO  deducts  bom  a  Policy's 
cash  value,  on  the  Policy  date  and  on 
the  first  day  of  each  Policy  month,  a 
monthly  deduction,  consisting  of  an 
administrative  charge  and  a  miwimnin 
death  benefit  guarantee  charge,  and  a 
charge  for  the  cost  of  providing 
insurance  protection  for  the  Policy 
month  equal  to  the  amoimt  at  risk 
multiplied  by  the  cost  of  insurance  rate 
for  that  month.  NELICO  also  chaises  the 
sub-accounts  of  the  Variable  Accouint 
for  mortality  and  expense  risks,  at  an 
aimual  rate  of  0.60%  (guaranteed  not  to 
exceed  0.90%)  of  the  value  of  each  sub- 
account's assets  attributable  to  the 
Policies;  and  charges  for  investment 
advisory  and  other  F\md  expenses  are 
deducted  bom  Fimd  assets  and  are 
indirecUy  borne  by  owners  of  Policies. 

19.  During  the  first  eleven  Policy 
years.  NELICO  deducts  a  charge  from  a 
Policy's  cash  value  upon  a  full  or  partial 
surrender,  upon  a  reduction  in  face 
amount,  or  upon  lapse  of  the  Policy  (the 


"Surrender  Charge").  The  Surrender 
Charge  is  calciilated  as  a  percentage  of 
basic  scheduled  premiimis,  and  will  be 
applied  to  an  amount  equal  to  the  total 
aimualized  basic  scheduled  premiums 
for  the  Policy  payable  through  the 
Policy  year  in  which  total  or  partial 
surrender,  lapse,  or  face  amount 

reduction  OCCXirS,  up  to  a  fna-ifiTniifn  of 

four  annualized  basic  scheduled 
premiums. 

20.  The  Surrender  Charge  rate  that 
applies  in  each  Policy  year  is  indicated 
below: 


Po«cy 
year 

Percent- 
age 

Applied  to 

1 

96.00 

One  annualized  basic 

2 

55.00 

■■   scheduled  premium. 
Two  annualized  basic 

3 

36.67 

sc^>eduled  premiums. 
Three  annualized  basic 

4 

27.50 

scheduled  premiums. 
Four  annualized  basic 

5* 

26.25 

scheduled  premiums. 
Four  annualized  baste 

6* 

25.00 

scheduled  premiums. 
Four  annualized  basic 
scheduled  premiums. 

Policy 
year 

Percent- 
ase 

Appliedto 

r 

20.00 

Four  annualized  basic 
scheduled  premiums. 

8* 

15.00 

Four  annualized  t>asic 
scheduled  premiums. 

9* 

10.00 

Four  annualized  basic 
scheduled  premiuma 

10* 

5.00 

Four  annualized  basic 
scheduled  premiums. 

11* 

0.00 

Four  annualized  t>asic 
scheduled  premiums. 

'End  o(  policy  yew. 

21.  For  the  first  four  Policy  yean  the 
Surrender  Charge  rate  that  applies  in  a 
particular  year  remains  level  throughout 
that  year.  Beginning  in  the  fifth  Policy 
year,  the  Surrender  Charge  rate  declines 
on  a  monthly  basis  to  the  end  of  year 
rates  shown  in  the  table  above.  ^  The 
mmrimiiin  dollar  amount  of  the  charge 
applies  in  Policy  years  two  through 
four.  The  dollar  amount  of  the 
Surrender  Charge  is  also  limited  to  an 
amoimt  per  $1,000  of  a  Policy's  face 
amount.  These  limits  are: 


-- 

Policy  year 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Maximum  surrender  chaige  per  SI  ,000  ot  face  annount „ 

$47 

$44 

$42 

$39 

$37 

$35 

$33 

$31 

$29 

$27 

$25 

22.  bi  the  case  of  a  partial  surrender 
or  reduction  in  face  amount,  the  '' 
Surrender  Charge  is  deducted  fi^Mn  the 
Policy's  cash  value  in  an  amount 
proportional  to  the  amount  of  the  face 
amount  surrender. 

23.  The  Surrender  Charge  is  deducted 
from  the  Policy's  available  cash  value, 
regardless  of  whether  the  cash  value 
comes  &t>m  scheduled  premiums, 
unscheduled  payments  or  investment 
experience.  If  the  applicable  Surrender 
Charge  amount  equals  or  exceeds  the 
available  cash  value,  there  will  be  no 
proceeds  paid  to  the  Policy  owner  upon 
surrender  or  lapse.  The  Surrender 
Chaige  covers  the  following  expenses: 
developmental  costs  associated  with  the 
Policies  (such  as  actuarial,  legal, 
systems  and  other  overhead  costs), 
underwriting,  and  marketing  and  other 
distribution  expenses. 


'  In  all  cases,  the  annualized  premium  amount  to 
which  the  Surrender  Charge  applies  is  calculated 
based  on  the  premium  payment  frequency  in  effect 
at  the  time.  Therefore,  if  t>asic  scheduled  premiums 
are  being  paid  in  quarterly  installmentsrather  than 
annually  at  the  time  of  a  hill  or  partial  surrender. 
a  reduction  in  tarn  amount  or  lapae  of  a  I\>licy.  the 


AiqpUcaaf  s  Legal  Anatjnis 

Definition  of  "Variable  Life  Insurance 
Contract" 

1.  Rule  6c-3  grants  exemptions  bom 
those  provisions  of  the  Act  that  are 
sf>ecified  in  paragraph  (b)  of  Rule  6e-2 
(except  for  Sections  7  and  8(a))  to 
certain  separate  accounts  of  life 
insurance  companies  that  support 
variable  life  insurance  policies. 
Specifically,  the  exemptions  provided 
by  Rule  6c-3  are  available  only  to 
separate  accounts  registered  under  the 
Act  whose  assets  are  derived  solely  &x>m 
the  sale  of  "variable  life  insurance 
contracts"  that  meet  the  definition  set 
forth  in  Rule  6e-2(c)(l),  and  bom 
certain  advances  made  by  the  insurer. 
The  term  "variable  life  insurance 
contract"  is  defined  by  Rule  6e-2(c)(l) 
to  include  only  life  insurance  policies 
that  provide  a  death  benefit  and  a  cash 
surrender  value,  both  of  which  vary  to 
reflect  the  investment  experience  of  the 
separate  account,  and  that  guarantee 


dollar  amount  of  the  Surrender  Charge  may  b* 
higher  because  the  dollar  amount  of  an  annua)  basic 
scheduled  pr^^um  is  somewhat  higher  if  it  is  paid 
in  installments  rather  than  once  a  year. 

•  Certain  of  the  relief  requested  may  not  currently 
be  necessary  in  light  of  the  structure  of  the  Variable 


that  the  death  benefit  will  not  be  less 
than  an  initial  dollar  amount  stated  in 
the  policy.  Applicants  request  relief 
from  the  definition  of  "variable  life 
insurance  contracts"  set  forth  in  Rule 
6e-2(c)(l)  because  Applicants  must  rely 
on  certain  exemptive  provisions  in  Rule 
6e-2(b).  as  described  below,  in 
connection  with  the  issuance  and  sale  of 
the  Policies. 

2.  Applicants  must  avail  themselves 
of  certain  relief  provided  by  Rule  6e- 
2(b),  as  set  forth  below,  in  order  to  issue, 
sell,  and  maintain  the  Policies.* 
AppUcants  request  relief  to  the  extent 
necessary  to  permit  reliance  on  the 
exemptions  provided  in  each  of  the 
provisions  of  Rule  6e-2  that  are  set  forth 
below,  in  connection  with  the  issuance 
and  sale  of  the  Policies. 

(a)  Paragraph  (b)(1) — Sales  load  is  no 
longer  subject  to  the  specific 
quantitative  limits  set  fo;^  in  the  Act, 
and  rules  thereunder.  It  is  nonetheless 
possible  that  the  amoimt  of  "sales  load" 
imposed  under  the  Policies  would  need 


Account  as  a  "unit  investment  trust."  but  would    - 
l>ecome  necessary  if  the  Variable  .^ccount  were  to 
be  restructured  as  an  open-end  mankgement 
company  in  the  future  The  Policies  permit  such  a 
restructuring. 
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to  be  determined  (for  example,  in 
connection  with  analyzing  an  exchange 
offer  invoh'ing  the  Policies:  or  analyzing 
variations  in  sales  load  pursuant  to 
Section  22(d)  of  the  Act).  Accordingly. 
Applicants  seek  relief  permitting  them 
to  relv  on  paragraph  (b)(l]  of  Rule  6e- 
2. 

(b)  Paragraph  (b)(3}— Relief  is 
requested  to  permit  the  Variable 
Account  to  rely  on  paragraph  fb)(3)(ii)  of 
Rule  6e-2  in  order  to  effect  compliance 
with  Section  8(b)  of  the  Act  (regarding 
the  filing  of  a  registration  statement 
v^ith  the  Commission). 

(c)  Paragraph  (b)(4>— Relief  is 
requested  to  permit  Applicants  to  apply 
the  eligibility  restrictions  of  Section  9  of 
the  Act  in  the  foshion  contemplated  by 
paragraph  (b)(4). 

(d)  Paragraph  (b)(5)— Relief  is 
requested  to  permit  Applicants  to  rely 
OD  the  exemptions  pro\ided  from 
Section  13(a)  of  the  Act  relating  to  the 
imposition  by  an  insurance  regulatory- 
authority  of  certain  requirements  on  the 
investment  policies  of  the  Variable 
Accoimt:  and  disapproval  by  NELICO  of 
changes  in  the  investment  policy  of  the 
Variable  Account  initiated  by  contract 
owners,  under  circumstances 
contemplated  by  and  in  accordance 
with  the  requirements  of  paragraph 
(b)(5). 

(e)  Paragraph  (b)(6)— Relief  is 
requested  to  p>ermit  .Applicants  to  rely 
on  the  relief  provided  bv  paragraph 
(b)(15)  of  Rule  6«-2  (see'  below),  which 
in  turn  refers  to  the  conditions  of 
paragraph  (b)(6). 

(f)  Paragraph  (b)(7)— Relief  is 
requested  to  permit  Applicants  to  rely 
on  the  exemptions  provided  from 
Section  15  (a),  (b).  and  (c)  relating  to  an 
insurance  regulatory  authority 
disappro\'ing  ad\'isory  or  underwriting 
contracts;  disapproval  by  NEUCX)  of 
changes  in  the  principal  tmderwriter  for 
the  Variable  Accoimt  initiated  by 
contract  holders;  and  disapproval  by 
NELICO  of  changes  in  the  investment 
adviser  to  the  Variable  Account  initiated 
by  contract  owners,  under 
circumstances  contemplated  by  and  in 
accordance  with  the  requirements  of 
paragraph  (b)(7). 

(^  Paragraph  (b)(8)— Relief  is 
requested  to  permit  Applicants  to  rely 
on  the  exemptions  provided  from 
Section  16(a)  relating  to  an  insurance 
regulatory  authority  disapproving  or 
removing  a  member  of  the  board  of 
directors  of  a  separate  account,  under 
circumstances  contemplated  by  and  in 
accordance  with  the  replacements  of 
paragraph  (b)(8). 

(h)  Paragraph  (b)(9)— Relief  is 
requested  to  permit  Applicants  to  rely 
on  the  exemptions  provided  from 


Section  17(f)  in  order  to  maintain 
separate  account  assets  in  the  custody  of 
NELICO  or  an  affiliate  thereof,  in 
accordance  with  the  requirements  of 
paragraph  (b)(9). 

(i)  Paragraph  fb)(10)— Relief  is 
requested  to  permit  Applicants  to  rely 
on  the  exemptions  proxided  from 
Section  18(i)  in  order  to  provide  for 
variable  contract  ov^'ner  voting  as 
contemplated  by  and  in  accordance 
Hith  the  requirements  of  paragraph 
(b)(10). 

(j)  Paragraph  (b){12)— Relief  is 
requested  to  permit  Applicants  to  rely 
on  the  exemptions  provided  &t>m 
Sectioa  22(d).  22(e)  and  Rule  22c-l  in 
connection  with  the  issuance,  transfer 
and  redemption  procedures  for  the 
Policies,  including  premium  processing, 
premium  rate  structure,  undervmting 
standards,  and  the  benefit  provided  by 
the  Policies,  as  contemplated  by  and  in 
accordance  with  the  requirements  of 
paragraph  (b)(12). 

(k)  Paragraph  (b)(14)— ReUef  is 
requested  to  permit  Applicants  to  rely 
on  the  relief  provided  by  paragraph 
(bHl5)  of  Rule  6e-2  (see  below),  which 
in  turn  refers  to  the  conditions  of 
paragraph  (b)(14). 

0)  Paragraph  (b)(15)— Relief  is 
requested  to  pennit  Applicants  to  rely 
on  the  exemptions  provided  from 
Section  9(a).  and  to  facilitate  the  voting 
by  NTLICO  of  shares  of  management 
investment  companies  held  by  the 
Variable  Account  in  disregard  of 
contract  owner  instructions  under  the 
circumstances  contemplated  by.  and  in 
accordance  with  the  requirements  of, 
paragraph  (b)(15).  Relief  is  also 
requested  to  permit  Applicants  to  rely 
on  the  exemptions  provided  from 
Section  14(a],  15(a).  16(a).  and  32(a)(2) 
in  connection  with  any  registered 
management  investment  company 
established  by  N'ELICO  in  the  future  in 
connection  with  the  Policies,  in 
accordance  with  the  requirements  of 
paragraph  (b)(15).  and  paragraphs  (b)(5). 
(b)(7)^.  (b)(8),  and  (bKl4)  of  Rule  6e-2. 

3.  Applicants  believe  the  Option  2 
•death  benefit  under  the  Policies  falls 
within  the  requirement  that  it  "vary  to 
reflect  the  investment  experience  of  the 
separate  account."  Although  the  Option 
2  death  benefit  varies  only  when  the 
Policy's  cash  value  exceeds  its  "tabular 
cash  value,"  it  is  analogous  to  more 
conventional  scheduled  premium 
variable  life  insurance  policies,  which 
provide  for  death  benefits  that  increase 
when  investment  experience  exceeds  an 
assumed  investment  rate.  A  policy 
under  the  Option  1  death  benefit, 
however,  will  {ail  to  satisfy  this 
requirement  if  the  death  benefit  has  not 


been  otherwise  increased  to  satisfv' 
Federal  tax  law  reouirements. 

4.  The  Policies  also  contain  other 
provisions,  relating  primarily  to  the 
flexibility  of  premium  payments,  that 
are  not  specifically  addressed  in  Rule 
6e-2.  Applicants  therefore  request  relief 
to  the  extent  necessary  to  permit 
reliance  on  the  definition  of  "variable 
life  insurance  contract"  in  Rule  6e- 
2(c)(1),  and  on  the  exemptions  provided 
in  each  of  the  provisions  of  paragraph 
(b)  of  Rule  6e-2  that  are  set  forth  above, 
under  the  same  terms  and  conditions 
applicable  to  a  separate  account  that 
satisfies  the  conditions  set  forth  in  Rule 
6e-2. 

5.  Applicants  submit  that  the 
considerations  that  led  the  commission 
to  adopt  Rules  6c-3  and  6e-2  apply 
equally  to  the  Variable  Account  and 
NHJCO's  Policy,  and  that  the 
exemptions  provided  by  these  rules 
should  be  granted  to  the  Variable 
Account  and  to  the  other  Applicants  on 
the  terms  specified  in  those  rules, 
except  to  the  extent  that  further 
exemption  from  those  terms  is 
s{>ecifically  requested  herein. 

Redeemability 

6.  Section  27(i)(2)(A)  of  the  Act 
provides  that  no  registered  separate 
account  funding  variable  insurance 
contracts  or  its  sponsoring  insurance 
company  shall  sell  such  a  contract 
unless  it  is  a  "redeemable  security." 
Section  2(a)(32)  defines  a  "redeemable 
security"  as  one  entitling  its  holder  (o 
receive  "approximately  his 
proportionate  share  '  of  the  issuer's 
current  net  asset  value  upon 
presentation  to  the  issuer.  Applicants 
request  relief  from  the  requirement  in 
Section  27  that  the  Policy  be  a 
"redeemable  security.  '  and  from  the 
definition  of  "redeemable  security"  set 
forth  in  Section  2(a)(32),  in  connection 
with  the  issuance  and  sale  of  the 
Policies. 

7.  Rule  22C-1  requires  that  a  Policy  be 
redeemed  at  a  price  based  on  the  ciirrent 
net  asset  value  of  the  Policy  next 
computed  after  receipt  of  the  request  for 
surrender.  If  the  conditions  of  Rule  6e- 
2(b)(12)  are  satisfied,  paragraph  (b)(12) 
provides  certain  exemptions  from  Rule 
22C-1.  A  contingent  deferred  charge 
such  as  the  Surrender  Charge  may. 
however,  not  be  contemplated  by  Rule 
6e-2(bHl2),  and  thus  may  be  deemed 
inconsistent  with  Rule  6e-2(b)(12).  to 
the  extent  that  the  charge  can  be  viewed 
as  causing  a  Policy  to  be  redeemed  at  a 
price  based  on  less  than  the  current  net 
asset  value  that  is  next  computed  after 
full  or  partial  surrender  of  the  Policy. 
Accordid^y,  Applicants  request  relief 
from  Rule  22c-l  and  Rule  6e-2(b)(12). 
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to  the  extent  necessary  to  pennit  the 
deduction  of  the  Surrender  Chai^ge  on 
surrender,  partial  siirrender,  &Ce 
amount  reduction  or  lapse  of  a  Policy. 

8.  Although  Section  2(a)(32)  does  not 
specifically  contemplate  the  imposition 
of  a  charge  at  the  time  of  redemption. 
Applicants  assert  that  such  charges  are 
not  necessarily  inconsistent  with  the 
definition  of  "redeemable  security."' 

9.  Applicants  submit  that  although 
the  deferred  imposition  of  the  Surrender 
Charge  (upon  surrender  or  lapse)  may 
not  Ml  within  the  historical  pattern  of 
all  the  provisions  described  in  this 
Application,  that  does  not  change  the 
charge's  essential  nature.  Moreover,  the 
prop>osed  amendments  to  Rule  6»-2 
would  permit  a  sales  charge  to  be 
imposed  on  a  contingent  deferred  basis. 
Contingent  deferred  charges  are  also 
authorized  by  Rule  6e-3(T)  for  policies 
able  to  rely  on  that  role.  Therefore. 
Applicants  submit  that  the  Surrender 
Charge  is  consistent  with  the  principles 
^d  policies  imderlying  the  limitations 
in  Section  2(a)(32).  22(c)  and  27(i)(2)(A) 
of  the  Act  and  Rules  6e-2(bHl2)  and 
22c-l  thereunder. 

Class  Exemption  for  Futun 
Underwriters 

10.  Applicants  seek  to  have  the  relief 
they  request  extend  to  underwriters  that 
may.  in  the  fut\ire.  act  as  principal 
imderwriters  of  the  Policies  ("Future 
Underwriters").  Future  Underwriters 
wall  be  members  of  the  NASD. 

11.  Applicants  represent  that  the 
terms  of  the  relief  requested  with 
respect  to  any  Future  Underwriters  are 
consistent  with  the  standards  set  forth 
in  Section  6(c)  of  the  Act.  Further, 
Applicants  state  that,  without  the 
requested  class  relief,  exemptive  relief 
for  any  Future  Underwriter  woidd  have 
to  be  requested  and.obtEuned  separately. 
Applicants  assert  that  such  additional 
requests  for  exemptive  relief  would 
present  no  issues  under  the  Act  not 
already  addressed  herein.  Applicants 
submit  that  their  request  for  class 
exemptions  is  nece»ary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection-of  investors  and  die 
purposes  £airly  intended  by  the  policy 
and  provisions  of  the  Act,  and  that  an 
order  of  the  Commission  including  such 
class  relief,  should,  therefore,  be 
granted. 

Conchnion 

For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  purposes 
Cairly  intended  by  the  policy  and 
provisions  of  the  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
del^ated  authority. 
Margani  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  97-27655  FUed  10-17-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PM.  Na  iC-22864:  FHa  No.  812-10288] 

The  Prudential  Insurance  Company  of 
Antericat  et  al. 

October  10, 1997. 

AGENCY:  The  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  section  11(a)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  permitting  certain  exchange 
offers  between  certain  unit  investment 
trusts  and  certain  open-end 
management  investment  companies. 

SUMMARY  OF  APPUCATXM:  Applicants 
seek  an  order  amending  a  previotis 
order '  (the  "Prior  Order"),  which 
approved  the  terms  of  certain  offers  of 
exchange  from  interests  in  certain  unit 
investment  trusts  to  certain  open-end 
management  investment  companies. 
Applicants  seek  an  amended  order  (1) 
To  extend  relief  to  open-end 
management  investment  companies  that 
have  succeeded  to  the  assets  of  those 
open-end  management  investment 
companies  granted  relief  in  the  Prior 
Order,  (2)  to  permit  exchanges  both 
wrays  between  the  unit  investment  trusts 
and  the  successor  management 
investment  companies;  and  (3)  to  permit 
exchanges  betwreen  the  unit  investment 
trusts  and  certain  other  similar  current 
and  future  funds. 

APPLICANTS:  The  Prudential  Insurance 
Company  of  America  ("Prudential"), 
Prudential  Dryden  Fund  ("Dryden 
Fund,"  formerly  The  Prudential 
Institutional  Fund  ("PIF")),  The 
Prudential  Variable  Contract  Account- 
10  ("VCA-10").  The  ftudential  Variable 
Contract  Account-ll"("VCA-ll"),  The 
Prudential  Variable  Contract  Account- 
24  {"VCA-24,"  collectively  with  VCA- 
10  and  VCA-11.  the  "Medley  separate 
accounts").  Prudential  Investment 
Management  Services  LLC  ("PIMS"), 
Prudential  Jennison  Series  Fund,  Inc. 
("Jennison  Fund").  Prudential 
Allocation  Fund  ("Allocation  Fund"), 
Prudential  World  Fund,  Inc.  ("World 
Fund"),  Prudential  Government  Income 


Fund,  Inc.  ("Government  Income 
Fund"),  Prudential  MoneyMart  Assets, 
Inc.  ("MoneyMart  Fund"),  and 
Prudential  Securities  Inco^>orated 
("PSI"). 

FHJNQ  DATES:  The  application  wras  filed 
on  June  20, 1996  and  was  amended  and 
restated  on  July  8, 1997  and  September 
17,  1997. 

HEARMO  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  vnll  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Cdlnmission  by  5:30 
p.m.  on  November  4, 1997,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  frtim  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  reqtiests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Conmiission. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W.  Washington,  DC.  20549. 
Applicants,  c/o  Christopher  E.  Palmer, 
Shea  &  Gardner,  1800  Massachusetts 
Ave.,  N.W.,  Washington,  D.C  20036. 
FOR  FURT>1ER  MFORMATKM  CONTACT: 
Ethan  D.  Corey,  Attorney,  or  Kevin  M. 
Kirchoff.  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLBiENTARY  MF0RMAT10N:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  5th  Street,  N.W.,  Washington.  DXl 
20549  (tel.  (202)  942-8090). 


>  Prudential  tntumnce  Companv  of  America.  File 
No.  812-S536.  ReL  No.  IC-19826  CNov.  8.  19S3) 
(Notica),  RaL  No.  10-19918  (Dk.  2. 1993)  (Odv). 


Applicants'  RepresentatioDS 

1.  Prudential  is  a  mutual  life 
insurance  company  organized  under 
New  Jersey  Law. 

2.  The  Dryden  Fund,  formerly  PIF,  is 
an  open-end.  no-load,  registered 
management  investment  company.  Prior 
to  the  reorganization  describeid  below, 
PIF  was  a  series  mutual  fund  with  the 
following  seven  series,  each  of  which  is 
refierred  to  as  a  "PIF  Fund ':  PIF  Growth 
Stock  Fund,  PIF  Balanced  Fund.  PIF 
International  Stock  Fund,  PIF  Income 
Fund,  PIF  Money  Market  Fimd,  PIF 
Active  Balanced  Fund,  and  PIF  Stock 
Index  Fund.  PIF  was  generally  available 
only  as  an  investment  vehicle  to  certain 
retirement  programs  and  other 
institutional  investors. 

3.  The  Jennison  Fund,  the  World 
Fund,  the  Government  Income  Fund, 


■^x     -        _-  . 
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and  the  MoneyMsrt  Fiind  are  organized 
as  Maryland  corporations  and  9&ch  is 
registered  under  the  1940  Act  as  a 
diversified  of>^-ead  management 
investment  company.  The  Jennison 
Fund  consists  of  two  series:  The 
Jennison  Growth  Stock  Fund  and  the 
Jennison  Growth  and  Income  Fund. 
Currently,  the  World  Fund  consist  of 
two  series:  the  International  Stock 
Series  and  the  Global  Series.  IJie 
Allocation  Fimd  is  organized  as  a 
Massachusetts  business  trust  and  is 
registered  under  the  Act  as  a  diversified 
open-end  management  investment 
company.  The  Allocation  Fund  consists 
of  two  series:  the  Balanced  Portfolio  and 
the  Strategy  Portfolio.JThe  Jennison 
Growth  Stock  Fund  of  the  Jennison 
Fund,  the  International  Stock  Series  of 
the  World  Fund,  the  Government 
Income  Fund,  the  MoneyMart  Fimd. 
and  the  Balanced  Portfolio  of  the 
Allocation  Fund  are  referred  to 
individually  as  a  "PMF  Fund"  and 
collectively  as  the  'TMF  Funds."  Each 
PMF  Fimd  offers  Class  Z  shares  to 
certain  institutional  investors  and  other 
investors  meeting  specified  criteria 
without  a  sales  charge  or  a  Rule  12b-l 
fise. 

4.  VCA-IO  and  VCA-11  are  separate 
accounts  of  Prudentiad  that  are 
registered  as  open-end  management 
investment  companies  under  the  1940 
Act  Prudential  is  the  investment 
manager  of  VCA-10  and  VCA-11.  VCA- 
24  is  a  separate  account  of  Prudential 
that  is  registered  as  a  unit  investment 
trust  under  the  1940  Act.  VCA-24  has 
seven  separate  subaccounts,  each  of 
which  invests  exclusively  in  a  single 
corresponding  portfolio  of  The 
Prudential  Series  Fund.  Inc.  (the  "Series 
Fimd").  an  open-end  management 
investment  company. 

5.  PIMS  is  a  direct  wholly-owned 
subsidiary  of  Prudential  and  is 
registered  as  a  broker-dealer  under  the 
Smairities  Exchange  Act  of  1934  (the 
"1934  Act").  It  is  the  principal 
underwriter  of  the  group  variable 
annuity  contracts  funded  through  the 
Medley  separate  accounts. 

6.  Tne  Medley  program  consists  of 
Prudential  group  annuity  contracts 
issued  to  employers  ("Contractholders") 
who  make  contributions  under  them  on 
behalf  of  their  employees 
("Participants").  The  contracts  are 
offered  for  use  in  connection  with 
retirement  arrangements  that  qualify  for 
federal  tax  benefits  under  Secti(ms  401. 
403(b).  408  or  457  of  the  Internal 
Revenue  Code  of  1986,  as  amended,  and 
with  certain  non-quaUfied  annuity 
arrangements.  Under  the  Medley 
program,  a  Contractholdm  may  hold  a 
fixed-dollar  group  annuity  ctmtract  (the 


"Comftanion  Contract")  and  up  to  three 
group  variable  aimuity  contracts, 
funded  by  VCA-10.  VCA-11  and  VCA- 
24,  respectively.  Typically,  a  Participant 
may  choose  to  have  contributions 
invested  in  any  one  or  more  of  the 
Companion  Contract,  VCA-10,  VCA-11 
and  the  subaccounts  of  VCA-24.  Subject 
to  certain  limitations.  Participants  may 
tiansfiBr  amounts  credited  to  their 
accumulation  accounts  during  the 
accumulation  period. 

7.  The  Prior  Order  approved  an 
exchange  program  referred  to  as  . 
"Medley  Plus"  under  which 
Participants  could  transfer  amounts 
from  any  of  the  Medley  separate 
accounts  to  PIF.  No  fee  of  any  kind  was 
imposed  at  the  time  of  the  exchange  and 
PIF  shares  acquired  in  an  exchange  were 
not  subject  to  any  deferred  sales  load  or 
redemption  fee.  Although  these 
exchanges  were  effiected  at  relative  net 
asset  value,  the  Prior  Order  was 
obtained  because  of  the  invoWement  of 
VCA-24,  which  is  a  unit  investmmt 
bust  Section  11(c)  of  the  1940  Act 
requires  the  Commission's  approval  of 
exchange  offers  involving  registered 
unit  investment  trusts  unless  the 
exchange  can  be  effected  pursuant  to  an 
exemptive  rule. 

8.  The  PMF  Funds  Qennison  Growth 
Stock  Fund,  Balanced  Portfolio  of  the 
Allocation  Fund.  International  Stock 
Series  of  World  Fund.  Government 
Income  Fund  and  MoneyMart  Fund) 
have  acquired  all  or  substantially  all  of 
the  assets  of  five  of  the  seven  PIF  Fimds 
(PIF  Growth  Stock  Fund.  PIF  Balanced 
Fund.  PIF  International  Stock  Fund.  PIF 
Income  Fund  and  PIF  Money  Market 
Fund,  respectively)  in  exch^ige  for 
Class  Z  shares  of  the  relevant  PMF 
Fimd,  and  have  distributed  such  Class 
Z  shares  to  the  shareholders  of  the  PIF 
Funds  (the  "Reorganization").  The  two 
remainingTTF  Funds  did  not  merge  into 
a  diffiarent  fimd.  but  entered  into  new 
investment  advisory  and  distribution 
contracts  with  Prudential  Mutual  Fund 
Management  LLC  ("PMF")  and  related 
entities,  and  thereby  became  part  of  the 
same  "group  of  investment  companies" 
as  the  PMF  Funds,  as  that  term  is 
defined  in  Rule  lla-3  under  the  1940 
Act  PIF's  name  was  changed  to 
"Prudential  Dryden  Fund."  and  its  two 
remaining  series  (the  Prudential  Active 
Balanced  Fund  and  the  Prudential  Stock 
Index  Fund)  now  each  issue  Class  Z 
shares  with  no  sales  load  or  Rule  12b- 

1  fees.  The  five  PMF  Funds  and  the  two 
E)ryden  Funds  are  referred  to  together  as 
the  "PMF/Dryden  Funds." 

9.  PSI  is  an  indirect,  wholly-owned 
subsidiary  of  Prudential  and  is 
registered  as  a  broker-dealer  under  the 


1934  Act  PSI  distributes  the  shares  oi 
each  class  of  the  PMF/£)ryden  Funds. 

10.  Applicants  request  that  the 
Commission  amend  the  Prior  Order  to 
allow  Participants  to  exchange  any  or  all 
of  their  units  of  the  Medley  separate 
accounts  for  Class  Z  shares  of  any  or  all 
of  the  PMF/Dryden  Funds,  the  successor 
funds  to  PIF  (the  "Medley-to-PMF/ 
Dryden  Exchanges").  Any  Medley-to- 
PMF/Dryden  Exchange  will  be  efiiBCted 
at  the  relative  net  asset  values  of  the 
securities  exchanged,  and  will  be  priced 
in  accordance  with  Rule  22c-l  under 
the  1940  Act  No  sales  load, 
administrative  fee,  redemption  fee.  or 
other  transaction  charge  will  be 
imposed  at  the  time  of  a  Medley-to- 
PMF/Dryden  Exchange.  Moreover,  all 
PMF/Dryden  Fund  Class  Z  shares, 
includiiig  those  acquired  in  a  Medley- 
to-PMF/Dryden  Exchange,  are  not 
subject  to  any  deferred  sales  load  upon 
their  subsequent  redemption  because 
Class  Z  shares  are  completely  no-load. 

11.  Applicants  also  request  that  the    ^ 
Commission  amend  the  Prior  Order  to 
permit  holders  of  Class  Z  shares  of  any 
PMF/Dryden  Fund  to  exchange  any  or 
all  such  shares  for  units  of  any  or  all  of 
the  Medley  separate  accounts  (the 
"PMF/Dryden-to-Medley  Exchanges"). 
Any  PMF/Dryden-to-M»dley  Exchange 
will  be  effected  at  the  relative  net  asset 
values  of  the  securities  to  be  exchanged, 
and  will  be  priced  in  accordance  with 
Rule  22C-1  under  the  1940  Act.  No  sales 
load,  administrative  fee,  redemption  fee. 
or  other  transaction  charge  will  be 
imposed  at  the  time  of  a  PMF/Dryden- 
to-Medley  Exchange.  No  sales  load  will 
be  imposed  on  the  subsequent  surrender 
of  any  interests  in  the  Medley  separate 
accounts  acquired  in  a  PMF/Dryden-to- 
Medley  Exchange. 

12.  With  respect  to  both  Medley-to- 
PMF/Dryden  Exchanges  and  PMF/ 
Dryden-to-Medley  Exchanges. 
Prudential  will,  in  its  sole  discretion, 
determine  to  whom  an  exchange  o£Cw 
will  be  made,  the  time  period  during 
which  the  exchange  offer  will  be  in 
effect,  and  when  an  exchange  offer  is 
terminated.  Prudential  may,  for 
example,  establish  fixed  periods  of  time 
for  exchanges  under  a  particular 
contract  (a  "window")  of  at  least  60 
days  in  length.  No  open-ended  exchange 
offer  will  be  terminated  or  its  terms 
amended  materially  without  prominent 
notice  to  any  Contractholder  subject  to 
that  offer  of  the  impending  termination 
or  amendment  at  least  60  days  prior  to 
the  date  of  termination  or  the  effective 
date  of  the  amendment;  provided, 
however,  that  no  such  notice  wrill  be 
required  if,  under  extraordinary 
circumstances,  either  (a)  There  is  a 
suspension  in  redemption  of  the 


exchanged  security  under  Section  22(e) 
of  the  1940  Act  or  rules  thereunder;  or 
(b)  the  offering  company  temporarily 
dela3rs  at  ceases  the  sale  of  the  security 
because  it  is  unable  to  invest  amounts 
effactively  in  accordance  with 
applicable  investment  objectives, 
policies  and  restrictions. 

13.  Applicants  represent  that  at  the 
commencement  of  the  exchange  offer, 
and  at  all  times  thereafter,  the  Medley 
prospectus  will:  (a)  Disclose  that  no 
administrative  or  redemption  fee  will  be 
imposed  in  connection  with  the 
exchange  program;  (b)  disclose  that  the 
exchange  offier  is  subject  to  termination 
and  that  its  terms  are  subject  to  change; 
and  (c)  describe  the  tax  implications  of 
the  exchanges  including,  if  appropriate, 
a  description  of  any  adverse  tax 
consequences  of  an  exchange. 
Applicants  anticipate  that  the  exchange 
oflbrs  will  be  extended  only  to  persons 
that  have  been  provided  a  copy  of  the 
current  Medley  prospectus.  As  long  as 
that  is  the  case  and  the  disclosure  about 
the  exchange  offer  is  in  the  Medley 
prospectus,  no  additional  disclosure 
about  the  exchange  offers  will  be 
included  in  the  PMF/Dryden 
prospectuses  because  those  funds  are 
offered  to  a  significant  number  of 
petaons  who  will  not  be  given  the 
exchange  offier.  Applicants  represent 
that  if  the  exchange  offier  is  extended  to 
persons  that  have  not  been  provided 
copies  of  the  current  Medley 
prospectus,  the  PMF/Dryden 
prospectuses  also  will:  (a)  Disclose  that 
no  administrative  or  redemption  fee  will 
be  imposed  in  connection  with  the 
exchange  program;  (b)  disclose  that  the 
exchange  bffar  is  subject  to  termination 
and  its  terms  are  subject  to  change;  and 
(c)  describe  the  tax  implications  of  the 
exchanges  including,  where 
appropriate,  a  description  of  any 
adverse  tax  consequences  of  an 
exchange. 

14.  Applicants  request  that  the 
Commission  amend  the  Prior  Order  to 
allow  exchanges  not  only  with  the  PMF/ 
Dcyden  Funds,  but  also  with  all  other 
current  and  future  classes  of  registned 
open-end  management  investment 
companies  for  which  Prudential  or  an 
•ffiliJBte  serves  as  investment  adviser  or 
principal  underwriter  for  which  there  is 
no  front-end  sales  charge,  no  Rule  12b- 
1  fise,  and  no  contingent  deferred  sales 
charge  (each  a  "Prudential  Class  Z 
Fund").  Specifically.  Applicants  request 
that  the  Commission  amend  the  Prior 
Order  to  allow  Participants  to  exchange 
any  or  all  of  their  units  in  the  Medley 
separate  accounts  for  shares  of  any  or  all 
of  the  Prudential  Class  Z  Funds  (the 
"Medley-to-Prudential  Class  Z 
Exchanges").  In  addition.  Appliqants 


request  that  the  Commission  amend  the 
Prior  Order  to  permit  holders  of 
Prudential  Class  Z  Fund  shares  to 
exchange  any  or  all  such  shares  for  units 
of  any  or  all  of  the  Medley  separate 
accounts  (the  "Prudential  Class  Z-to- 
Medley  Exchanges").  Applicants 
represent  that  all  Medley-to-Prudential 
Class  Z  Exchanges  will  be  subject  to  the 
same  conditions  as  those  set  forth  in  the 
application  that  is  the  subject  of  this 
notice  (the  "Application")  as  applicable 
to  the  Medley-to-I^4F/Dryden 
Exchanges.  Applicants  further  represent 
that  all  Prudential  Class  Z-to-Medley 
Exchanges  will  be  subject  to  the  same 
conditions  as  those  set  forth  in  the 
Application  as  applicable  to  the  PMF/ 
Dryden-to-Medley  Exchanges. 

AppUcants'  Legal  Aaalyais 

1.  Section  11(a)  of  Uie  1940  Act 
provides,  in  pertinent  part,  that  it  shall 
be  unlawful  for  any  registered  open-end 
company  or  any  principal  underwriter 
for  such  a  company  to  make  or  cause  to 
be  made  an  offer  to  the  holder  of  a 
security  of  such  company,  or  of  any 
other  open-end  investment  company,  to 
exchange  bis  or  her  security  for  a 
security  in  the  same  or  another  such 
company  on  any  basis  other  than  the 
relative  net  asset  values  of  the 
respective  securities  to  be  exchanged, 
unless  the  terms  of  the  offer  have  first 
been  submitted  to  and  approved  by  the 
Commission.  Section  11(c)  of  the  1940 
Act  provides  that,  irrespective  of  the 
basis  of  exchange.  Commission  approval 
is  required  for  any  offer  of  exchange  of 
any  security  of  a  registered  open-end 
company  for  a  security  of  a  roistered 
imit  investment  trust,  or  any  offer  of 
exdiange  of  any  security  of  a  registered 
unit  investment  trust  for  the  securities 
of  any  other  investment  company. 
Acctuxlingly,  although  Applicants 
believe  that  the  proposed  exchanges 
will  be  at  net  asset  value.  Commission 
q>proval  is  required  for  the  proposed 
exchanges  because  of  the  involvement 
of  VCA-24,  a  registered  unit  investment 
trust  Applicants  state  that  they  caimot 
rely  on  existing  exemptive  rules  because 
neither  Rule  lla-2  luir  Rule  118-3 
permits  exchanges  between  a  unit 
investment  trust  separate  account  and 
an  open-end  investment  company  that 
is  not  a  separate  account 

2.  The  legislative  history  of  Section  11 
of  the  1940  Act  indicates  that  its 
purpose  is  to  provide  the  Commission 
with  an  opportunity  to  review  the  terms 
of  certain  offers  of  exchange  to  ensure 
that  a  proposed  offer  is  not  being  made 
"solely  for  the  purpose  of  exacting 
additional  selling  charges."  H.  Rep.  No. 
2639,  76th  Cong.,  2d  Sess.  8  (1940).  One 
of  the  practices  Congress  sought  to 


prevent  through  Section  11  was  the 
practice  of  inducing  investors  to  switch 
securities  so  that  the  promoter  could 
charge  investors  anodier  sales  load. 
Applicants  assert  that  the  proposed 
offers  of  exchange  involve  no  possibility 
of  such  abuse.  On  a  Medley-to-PMF/ 
Dryden  Exchange,  there  is  no  sales  load 
or  transaction  fbe.  and  the  acquired 
PMF/Dryden  shares  are  completely  no- 
load.  On  a  PMF/Dryden-to-Medley 
Exchange,  there  is  not  sales  load  at 
transaction  fee.  and  so  sales  load  will  be 
impoeed  on  the  subsequent  surrender  of 
any  uiterests  in  the  Medley  separate 
accounts  acquired  in  such  an  exchange. 

3.  Applicants  submit  that  providing 
class  relief  is  appropriate.  Applicants 
request  that  the  order  extend  to  all 
Prudential  Class  Z  Funds  t^ch.  like 
the  PMF/Dryden  Funds,  offer  shares 
that  are  subject  to  no  front-end  sales 
charge,  no  Rule  12b-l  fee,  and  no 
contingent  deferred  sales  charge.  Those 
exchanges  would  be  on  the  same  terms 
as  the  exchanges  with  the  PMF/Dryden 
Funds,  and  therefore  there  would  be  no 
possibility  of  the  abuses  Congress 
sought  to  prevent  through  Se^on  11. 
Furthermore,  without  such  exemptive 
relief,  before  Medley  Participants  could 
be  given  any  additional  exchange 
options.  Applicants  would  have  to 
apply  for  and  obtain  additional  approval 
orders.  Applicants  believe  that  such 
additional  applications  would  present 
no  new  issues  under  the  1940  Act  not 
already  addressed  in  the  Application. 

4.  Applicants  submit  that  the 
proposed  offers  of  exchange  me^  all  the 
requirements  of  Section  1 1 ,  aiul  provide 
a  benefit  to  Contractholders  and 
Participants  by  providing  new 
investment  options  and  an  attractive 
way  to  exchange  existing  securities  for 
interests  in  tluMe  options. 


For  the  reasons  summarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
pubUc  interest  and  consistent  with  the 
protection  of  investors  and  the  purpoass 
feiriy  intended  by  the  policy  and 
provisions  of  the  1940  Act 

For  the  Ccnmnisuon.  by  the  Dhrisioii  of 
InvMtiuant  ManagBinent  pursuant  to 
delagated  aotfaority. 
Margarst  H.  Mtf sriaBd, 
Dgpwty  Secntary. 
(FR  Doc  97-27B54  Filed  10-17-97;  8:45  am] 
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Salf-naguiatory  Organizations; 
Ctiicago  Stock  Exchange;  Notica  of 
Riing  of  Propoaad  Rule  Change 
Regarding  A  Ban  on  the  Entry  of 
Certain  Stop  Orders  and  Stop  Limit 
Orders 

October  10. 1997. 

P\irsuant  to  Section  19(bHl)  of  the 
Seciirlties  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  22.  1997,  the  Chicago  Stock 
Exchange.  Inc.  ("CHX"  or  "Exchange") 
filed  with  the  Seciihties  and  Exchange 
Commission  ("SEC  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self>Regulatorjr  Organizatiaii't 
Statement  of  the  Terms  of  Sobetaiice  of 
the  Propoaad  Rule  Change 

The  Exchange  proposes  to  add  Article 
DC.  Rule  lOB  (Stop  Order  Ban  Due  to 
Extraordinary  MarlLet  Volatility).  The 
new  rule  would  prohibit  the  entry  of 
certain  stop  orders  and  stop  limit  orders 
if  the  New  York  Stock  Exchange 
("NYSE")  implements  a  stop  ordw  ban 
pursuant  to  NYSE  Rule  80A.  The  new 
rule  would  exempt  stop  orders  and  stop 
limit  orders  of  2,099  shares  or  less  for 
the  account  of  an  individual  investor 
pursuant  to  instructions  loceived 
direcUy  from  the  individ\ial  investor. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  CHX,  and  at  the  Commission. 

n.  Satf-Regulatory  Organization's 
t  of  tke  Pui'puae  oC  and 

V,  tlw  Proposed  Sale 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  sununaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  t/ie  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  its  Rule  80A,  the  NYSE 
currendy  prohibits  the  entry  of  stop 
orders  and  stop  limit  orders  if  the  price 
of  the  primary  Standard  and  Poor's  500 
Stock  Price  Index  3  futures  contract 
traded  on  the  Chicago  Mercantile 
Exchange  reaches  a  value  12  points        * 
below  the  contract's  closing  value  on 
the  previous  trading  day.  Likewise,  the 
Boston  Stock  Exchange  ("BSE") 
prohibits  the  entry  of  stop  and  stop  Umit 
oiders  on  the  BSE  when  the  NYSE  has 
a  ban  in  plaoe.^ 

The  Exchange  has  previously  adopted 
circuit  breaker  rules  on  a  pilot  basis  ^ 
which  parallel  the  circuit  breakra'  rules 
of  the  NYSE.^  Such  rules  are  designed 
to  dampen  market  volatility  by 
providing  a  "time-out"  to  permit 
investors  and  market  professionals  to 
evaluate  the  state  of  the  market. 
However,  unlike  the  NYSE,  the 
Exchange  has  not  previously  prohibited 
the  entry  of  stop  and  stop  limit  orders 
during  times  of  market  stress. 

The  Exchange  believes  that  the 
prohibition  of  stop  orders  and  stop  limit 
orders,  except  for  individual  investor 
orders  of  up  to  2099  shares,  during 
periods  of  market  stress  will  focilitate 
the  maintenance  of  an  orderly  market 
and  reduce  market  volatility. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act  ^  which  requires  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 


>  IS  US.C.  7ai(bNl). 
>17CFR24aigb-^ 


*S»an6mtii  aid  Poor's  SOB  Slock  Iwfax  is  a  awkx 
BMfc  of  Staadaid  and  Poor's  CorporatioD. 

«SeeCh.  n.  Sac  35(b)  of  tbaBSTsnilaa. 

*  See  Securities  Exchange  Act  Ralaaas  Noa.  S821S 
(October  2«.  1988).  S3  FR  44137  (NoMB^bar  1. 1968) 
(order  appiana%  File  No.  SR-MSE-88-9)-.  27370 
(OdolMr  23. 1988).  S4  FR  43881  (October  27.  1989) 
(order  approving  File  hOo.  SR-MSE-8a-9);  28580 
(October  25.  1990).  55  FR  45895  (October  31.  1990) 
(order  approving  Tile  No.  SR-MSE-90-16):  29868 
(October  28.  1991).  56  FR  56535  (Novenber  5.  1991) 
(order  approving  File  No.  SR-MSE-91-14h  33120 
(October  29.  1993).  58  FR  59503  (No  imIii  9.  1993) 
(order  approving  File  No.  SR-CHS-93-22);  36414 
(October  25. 1996).  80  FR  55630  (Novaafaar  1. 1906) 
(order  approving  File  No.  SK-CHX-95-23);  37459 
Only  19.  1996).  61  FR  39172  (July  26.  1996)  (order 
approving  File  No.  SR-CHX-96-20);  and  38221 
QMlisry  31.  1997).  62  FR  5871  (February  7. 1997) 
(•idar  approving  File  No.  SR-CHX-46-^33). 

•See  CHX  Ait.  IX.  Rale  lOA. 

'isu.s.cra«bNs)- 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


m.  Date  ofEffectivaieaa  of  the 
Propoaed  Rule  Change  and  Tiaung  for 
Coaindaaion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  tlw  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publislws 
it*  reasons  for  so  finrling  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitetian  of  Commente 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  pierson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  E)C  20549.  Copies  of  such 
filing  will  also  be  available  Cor 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  Number  SR-CHX- 
97-24  and  should  be  submitted  by 
November  10. 1997. 
Margaral  a  McFarianal. 
Deputy  Secntaiy. 

(FR  Doc  97-27806  Filed  10-17-87;  8:4$  am) 
QpBC  asia-et-n 
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DEPARTMENT  OF  STATE 
CPubOcNoltcoPNZaoq 

OfHca  of  Defense  Trade  Controls; 
Rslnstalament  of  Eligibility  To  Apply 
for  ExporVRetransfer  Authorizations 
Pursuant  to  Section  38(gM4)  of  Hw 
Arrna  Export  Control  Ad 

AOENCY:  Department  of  State. 
ACTKM:  Notice. 


Notice  is  hereby  given  of 
persons  who  have  had  their  eligibility  to 
apply  for  export/retransfer 
authorizations  reinstated  pursuant  to 
section  38(gX4)  of  the  Arms  Expcnt 
Control  Act,  (the  AECA),  (22  U.S.C 
2778(gK4))  and  section  127.11(b) 
(formerly  section  127.10(b))  of  the 
International  Traffic  in  Arms 
Regulations,  (the  ITAR).  (22  CFJL  Parts 
120-130). 

SFGCnVE  DATE:  June  17. 1997. 
Rm  FURTHER  WrORMATlOW  CONTACT: 
Philip  S.  Rhoads,  Chief,  Compliance 
Enforcement  Branch,  Compliance 
Division,  Office  of  Defense  Trade 
Controls,  Bureau  of  Political-Military 
A£hirs.  Department  of  State  (703)  875- 
6644. 

SUPPtaCNTARY  ■rORMATION:  Section 
38(gXA)  of  the  AECA  and  section 
127.11(a)  of  the  ITAR  prohibit  the 
issuance  of  export  lictmses  or  other 
apinovals  to  a  person,  or  any  party  to 
export,  who  has  been  convicted  of 
violating  certain  U.S.  criminal  statutes 
enumerated  at  section  38(gKl)  of  the 
AECA  and  section  120.27  of  the  ITAR. 
The  term  "person"  means  a  natural 
person  as  well  as  a  OHporation, 
business  association,  partnership, 
society,  trust,  or  any  other  entity, 
organixatitm.  or  group,  includia^ 
governmental  entities.  The  term  "party 
to  die  export"  means  the  president  the 
chi^  executive  officer,  and  oth^  senior 
officers  of  the  license  applicant;  and  any 
consignee  or  end  user  of  any  item  to  be 
exported. 

The  stetute  permits  reinstatement  of 
eligibility  to  apply  for  export/retransfer 
authorizations  on  a  case-by-case  basis 
after  consultation  with  the  Secretary  of 
the  Treasury  and  after  a  thorough 
review  of  the  circumstances 
surrounding  the  convictiaii  or 
ineligibility  to  export  and  finding  that 
approfHiate  steps  have  been  taken  to 
mitigate  any  law  enforcemmt  concerns. 

In  accordance  vrith  these  authorities, 
effective  June  17. 1997,  eligibility  for 
Teledyne  Wah  Chang  (TWC)  export  and 
retransfor  authorizations  has  be«i 
reinstated  pursuant  to  sectic»  3S(gX4)  of 
die  AECA  and  section  127.11  of  tiM 
ITAR. 


The  effect  of  this  notice  is  that  TWC 
may  once  again  participate  in  the  export 
or  transfer  of  defense  articles  or  defieinse 
services  sul^ect  to  section  38  of  the 
AECA  and  the  ITAR. 

Dtted:  October  2, 1997. 
wlihaM  !♦  LawaH, 

Director,  Office  of  Defease  Trade  Contmb. 
Bureau  of  PoUtical-i^litajy  Affairs.  U.S. 
Department  of  State. 

[FR  Doc.  97-27678  FiM  10-17-97;  9A5  am) 
loooc  <n8-a-« 


DEPARTMENT  OF  STATE 
[Public  NoHoaPN  280Q 

OfHcs  Of  Dafenss  Trade  Controls; 
nslnstalMnsnt  of  eligibility  To  Apply 
tor  ExporVnatranafsr  Authortnllons 
Pursuant  to  Section  38^0(4)  of  the 
Arms  Export  Control  Act 


Department  of  Stete. 
AcnoN:  Notice. 


Notice  is  hmeby  given  of 
persons  who  have  had  their  eligibility  to 
apply  for  export/retransfer 
authorizations  reinstated  pursuant  to 
section  38(gK4)  of  the  Anns  Export 
Control  Act.  (die  AECA),  (22  U.S.C 
2778(gX4))  and  section  127.11(b) 
(formerly  section  127.10(b))  of  the 
International  Traffic  in  Arms 
Regulaticms  (the  ITAR),  (22  CFR  Parts 
120-130). 

UILCIIVE  date:  August  28, 1997. 
FOR  FURTHER  STORNATION  CONTACT: 
Philip  S.  Rhoads,  Chief,  Compliance 
Enforonnent  Branch,  Compliance 
Division,  Office  of  Defense  Trade 
Controls,  Bureau  of  Political-Military 
AfEairs.  Department  of  State  (703)  875- 


rARY  arORMATION.  Section 
38(^A)  of  the  AECA  and  section  127.11 
(a)  of  the  ITAR  prohibit  the  issuance  of 
export  licenses  or  other  approvals  to  a 
person,  or  any  party  to  the  export,  who 
has  been  convictad  of  violating  cotain 
U.S.  criminal  statutes  enumerated  at 
section  38(gHl)  of  the  AECA  and  section 
120.27  of  the  ITAR.  The  term  "person" 
means  a  natural  person  as  well  as  a 
corporation,  business  association, 
partnership,  society,  trust,  or  any  other 
entity,  organization,  or  group,  including 
governmental  entities.  The  term  "party 
to  the  export"  means  the  president,  the 
chief  executive  officer,  and  other  senior 
officers  of  the  license  applicant;  and  any 
cons^ee  or  end  user  of  any  item  to  be 
aamortad 

The  stetute  permits  reinstatement  of 
eligibility  to  apply  for  export/retransfsr 
authorization  on  a  case-by-case  basis 
after  consultetion  with  the  Secretary  of 


the  Treasury  and  after  a  thorough 
review  of  the  circumstances 
surrounding  the  conviction  or 
ineligibility  to  export  and  finding  that 
appropriate  steps  have  been  taken  to 
mitigate  any  law  enforcement  concerns. 

In  accordance  with  these  authorities, 
effective  August  28, 1997,  eligibility  far 
Delft  histrumente  N.V.,  (Delft)  to  apply 
for  exp(Ht  and  retransfer  authorizations 
has  been  reinsteted  pursuant  to  section 
3B(g)(4)  of  the  AECA  and  section  127.11 
of  die  ITAR. 

The  effect  of  this  notice  is  that  Delft 
may  once  again  participate  in  the  export 
or  transfBr  or  defense  articles  or  defniae 
services  subject  to  section  38  of  the 
AECA  and  the  ITAR. 

Dated:  October  2. 1997. 
WiiiiaBj.Le«aH. 

Dire(^or,  Office  of  DefenamTndeCauttuls, 
Bureau  of  Political-Wlitary  Affairs,  U.S. 
Department  of  State. 

[FR  Doc  97-27679  Filed  10-17-97;  8:45  am) 


DEPARTMENT  OF  STATE 
IPuMcNoSeeNaMSI] 

Notica  of  Briefing 

The  Department  of  Stete  announces 
the  next  bri^ng  on  U.S.  foreign  policy 
economic  sanctions  programs  to  be  held 
on  Thursday,  October  30, 1997,  from 
2:00  p.m.  until  3:30  pan.,  in  the  Stete 
Department  Dean  Acheson  auditorium, 
2201  C  Street  N.W.,  Washington,  D.C 

This  briefing  is  a  continuation  of  the 
series  of  briefings  conducted  last  year  in 
March,  July  and  December  and  held  last 
in  April  1997.  A*  in  the  earlier  briefings. 
Deputy  Assistant  Secretary  for  Enogy, 
Sanctions,  and  Commodities  Bill 
Ramsay  will  present  an  overview  of  the 
frneign  policy  economic  sanctions 
regimes  overseen  by  the  State 
Department's  Bureau  of  Economic  and 
Business  AfEairs.  Sute  Department  desk 
officers  wfill  be  <m  hand  to  discuss 
country-specific  sanctions  issues 
following  Ambassador  Ramses 
briefing. 

Please  Note:  Persons  intending  to 
attend  the  October  30  briefing  must 
announce  this  not  later  than  48  hours 
before  the  briefing,  and  preferably 
further  in  advance,  to  the  D^Mrtment  of 
State  by  sending  a  fax  to  202-647-3953 
(Office  of  the  Coordinator  for  Business 
AfEsirs).  'Rie  announcement  must 
include  name,  affiliation.  Social 
Security  or  passport  number  and  date  of 
birth,  llie  Aoive  includes  government 
and  non-government  attendees.  One  of 
the  following  valid  photo  ID's  will  be 
required  for  admittance:  U.S.  driver's 
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license  with  picture,  passport,  U.S. 
government  ID  (company  ID's  are  no 
longer  accepted  by  Diplomatic 
Security).  Ebiter  bom  the  C  Street 
entrance. 

Dated:  October  9. 1997. 
MankaU  P.  Adair. 

Acting  Cooixtinator  for  Business  Affairs. 
IFR  Doc  97-27677  Filed  10-17-97;  8:45  amj 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notfoe  of  intent  To  Rule  on  Application 
«97-03-lM)0-STL  To  Use  the  Revenue 
From  a  Paseenger  Facility  Ctiarge 
(PFO  at  Lambert-St  Louis 
tnleniallonal  Altpoft,  8L  LouISi  MO 

AOSCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
^)plication. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PTC  at  Lambert-St.  Louis  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  C7R 
Part  158). 

DATES:  Ck)mment  must  be  received  on  or 
before  November  19, 1997. 
AHMESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Central  Region. 
Airports  Division.  601  E.  12th  Street, 
Kansas  Qty,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Col.  Leonard 
L.  Griggs,  Jr.,  Director  of  Airports. 
Lambert-St  Louis  International  Airport, 
at  the  following  address:  St  Louis 
Airport  Authority.  P.O.  Box  10212.  St 
Louis,  Missouri  63145. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  St  Louis 
Airport  Authority,  Lambert-St  Louis 
International  Airport,  under  §  158.23  of 
Part  158. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Loma  K.  Sandridge,  PFC  Program 
Manager.  FAA.  Central  Region.  601  E. 
12th  Street.  Kansas  City.  MO  64106. 
(816)  426-4730.  The  application  may  be 
reviewed  in  person  at  this  same 
location.    - 


SUPPLEMENTARY  MPORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  Prc  at  the  Lambert-St 
Louis  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  9,  1997.  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  St  Louis  Airport  Authority.  St 
Louis,  Missouri,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  7, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  PFC:  $3.00. 

Actual  chaige  effective  date:  A[ml. 
1996. 

Egtimated  charge  expiration  date: 
June.  1998. 

Total  approved  net  PFC  revenue: 
$80,186,867. 

Brief  description  ofpropoted  project: 
Airport  Noise  Land  Acquisition/ 
Relocation  Program  (Phase  D). 

Any  povon  may  inspect  the 
application  in  person  at  the  FAA  ofBce 
listed  above  under  FOR  FURTHER 
•■FORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  d^xrument  germane  to  the 
application  ii  i>erson  at  the  Lambert-St 
Louis  International  Airpart. 

Issued  in  Kansas  City.  Missouri,  on 
October  9. 1997. 


Manager.  Airports  Division.  Central  Region. 
[FR  Doc.  97-27683  Filed  10-17-97;  8:45  am] 
I  oooc  4ai«-is^ 


DEPARTMBIT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  AppUcatton 
To  hnpoee  and  Uee  tlie  Revenue  From 
a  Paeaenger  Facility  Cttarge  (PFC)  at 
Manchester  Airport,  I 
nampsnire 


Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 


r:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 


Charge  at  Manchester  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

DATES:  Conunents  must  be  received  on 
or  before  November  19. 1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division,  12 
New  England  Executive  Park, 
Burlington.  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Alfred 
Testa.  Jr..  Airport  Director  for 
Manchester  Airport  at  the  following 
address:  Manchester  Airport.  One 
Airport  Road,  Suite  300,  Manchester. 
New  Hampshire,  03103. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Manchester  under  section  158.23  of  Part 
158  of  the  Federal  Aviation  Regulations. 

FOR  FURTHER  INFORMATION  CONTACT. 
Priscilla  A.  Scott.  PFC  Program 
Manager,  Federal  Aviation 
Administration.  Airports  Division.  12 
New  England  Executive  Park. 
Burlington,  Massachusetts  01803,  (617) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Paik.  Burlington, 
Massachusetts. 

SUPPLEMBfTARY  STORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  Passenger 
Facility  Charge  (PFC)  at  Manchester 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

On  September  25, 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Manchester 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158  of 
the  Federal  Aviation  Regulations.  The 
FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  4ater 
than  December  24. 1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Project  #:  97-05-C-OO-MHT. 

Level  of  the  proposed  PFO.  $3.00. 

Charge  effective  date:  February  1. 
1998. 


Estimated  charge  expiration  date: 
October  1, 1998. 

Estimated  total  net  PFC  revenue: 
$2,506,162. 

,    Brief  description  of  project 
Construct  Two  Remote  Parking  Aprons 
Acquire  Snow  Removal  Equipment 
Acquire  Snow  Removal  Equipment 

Storage  Building 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand 
Air  Taxi/Commercial  Operators  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 


^TXM  CONTACT. 
In  addition,  any  person  may.  upon 
request.  ins{)ect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  the  Manchester 
Airport.  One  Airport  Road.  Suite  300. 
Manchester,  New  Hampshire  03103. 

Issued  in  Burlington.  Massachusetts,  on 
October  9. 1997. 

Viacael  A.  Scarano. 

Manager,  Airports  Division.  NewEn^and 
Region. 

[FR  Doc.  97-278S4  Filed  10-17-97;  8:45  am] 


OEPARTMBIT  OF  TRANSPORTATION 

National  Highwafy  Traffic  Safety 
Administration 

[Doctal  No.  97-066;  Netfoe  1] 

Reports,  Forms,  and  Recordkeeping 
Retfuirements 

AOBICY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collections  of  information. 


Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  frt>ra 
the  Office  of  Management  and  Budget 
(OMB).  Under  new  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995,  before  seeking  OMB 
approval.  Federal  agencies  must  solicit 
public  comment  on  proposed 
orilections  of  information,  including 
extensions  and  reinstatements  of 
previously  approved  collections. 
This  document  describes  four 
collections  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Commmts  must  be  received  on 
or  before  Decembe]^9,  1997. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Section,  Room 
5109.  NHTSA,  400  Seventh  St  S.W.. 


Washington.  D.C.  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  Clearance  Number. 
It  is  requested,  but  not  required,  that  1 
original  plus  2  copies  of  the  comments 
be  provided.  The  Docket  Section  is  open 
on  wreekdays  from  9:30  bml  to  4  pjn. 
FOR  FURTHBt  SVORMATION  OCNTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  frtim  Mr.  Ed 
Kosek,  NHTSA  Information  Collectim 
Clearance  Officer,  NHTSA.  400  Seventh 
Street,  S.W.,  Room  6123,  Washington. 
D.C.  20590.  Mr.  Kosek's  telephone 
number  is  (202)  366-2589.  Please 
identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Clearance  Number. 


TARV  sronMATION:  Under  the 
Paperworic  Reductian  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  dociunent  in 
the  Fedval  Regialer  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  ioucluded  in  such  a 
document  Under  OMB's  regulations  (at 
5  CFR  1320.8(d]J,  an  agency  must  ask 
for  public  comment  on  the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
asnimptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

**   (iv)  How  to  minimi74t  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  c^er  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  four 
proposed  collections  of  information. 

Labding  of  Retroreflectrve  Matniab  for 
Heavy  Trailer  Con^icuity,  49  CFR 
571.108 

Type  of  Request — Reinstatement  of 
clearance. 

OMB  Clearance  Number— 2127-0569. 

Farm  Number — ^This  collection  of 
information  uses  im  standard  forms. 


Requested  BxpiiatiorrDate  o/ 
Apjxoval — ^Three  years  from  dote  of 
approval. 

Summary  of  the  Collection  of 
Information — The  permanent  marlring 
of  the  lettns  "D0T-C2",  "DOT-C3"  or 
"D0T-C4"  at  least  3mm  high  at  regular 
intervals  on  retroreflective  sheeting 
material  is  the  information  collection. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
InfotBoation — Federal  Motor  Vehicle 
Safety  Standard  Na  108,  "Lamps. 
Reflective  Devices,  and  Associated 
Equipment,"  specifies  requirements  for 
vc^cle  lighting  Ua  the  ptirposes  of 
reducing  traffic  accidents  and  their 
tragic  rwults  by  providing  adequate 
loulway  illumination,  improveid  vehicle 
conspicuity,  appropriate  information 
transmission  through  signal  lamps,  in 
both  day,  night,  and  other  conditions  of 
reduced  visibility.  For  cwtification  and 
identification  purposes .  the  Standard 
requires  the  permanent  marking  of  the 
letters  "DOT-C2".  "DOT-C3"  or  "DQT- 
C4"  at  least  3mm  high  at  regular 
intervals  on  retrorefiective  idieeting 
material  having  adequate  performance 
to  provide  efiisctive  trailer  conspicuity. 

The  manufacturers  of  new  tractors 
and  trailers  are  required  to  certify  that 
their  products  are  equipped  with 
retroreflective  material  complying  with 
the  requirements  of  the  standud.  The 
Federal  Highway  Administration  Office 
of  Motor  Carrier  Safety  enforces  this  and 
other  standards  through  roadside 
inspections  of  trucks.  There  is  no 
practical  field  test  for  the  performance 
requirements,  and  labeling  is  the  only 
obfective  way  of  distinguiahing  trailer 
conspicuity  grade  ntaterial  from  lower 
poformance  material.  Widiout  labeling. 
FHWA  will  not  be  able  to  enforce  the 
performance  requirements  of  the 
standard,  and  the  compliance  testing  of 
new  tractors  and  trailers  wrill  be 
complicated.  T^tmling  is  also  important 
to  SEoall  trailm'  manufacturers  because  it 
may  help  them  to  certify  compliance. 
Because  wid^  stripes  of  matftVial  of 
lower  brightness  also  can  provide  the 
minimum  safefy  performance,  the 
marking  system  serves  the  additional 
role  of  identifying  the  minimum  stripe 
width  required  for  the  retroreflective 
brightness  of  the  particular  material. 
Since  the  difiierences  between  the 
brightness  grades  of  suitable 
retroreflective  conspicuity  matstial  i* 
not  obvious  from  inspection,  the 
marking  system  is  necessary  for  tractor 
and  trailer  manufacturers  and  repair 
shops  to  assure  compliance  and  for 
FHWA  to  inspect  tractors  and  trailers  in 
use. 

Permanent  labeling  is  used  to  identify 
retroreflective  material  having  the 
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mininmni  properties  required  for 
efiective  coospicuity  of  trailers  at  night 
Tlie  ioformation  enables  the  FHWA  to 
make  compliance  inspections,  and  it 
aids  tractor  and  trailer  owners  and 
repair  shops  in  choosing  the  correct 
repair  materials  for  damaged  tractors 
and  trailws.  It  also  aids  small  trailer 
manu&ctiuers  in  certifying  compliance 
of  their  products.  The  FHWA  mil  not  be 
able  to  determine  whether  trailers  are 
properly  equipped  during  roadside 
inspections  widiout  labeling.  The  use  of 
cheaper  and  more  common  reflective 
materials,  which  are  ineffective  for  the 
applicaticm,  would  be  expected  in 
r^Mirs  without  the  labeling 
requirement 

Description  of  the  Ukely  Respondents 
(Including  Estimated  Numlxr,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  btfonnation)— The 
respondents  are  likely  to  be 
manu£K:turers  of  the  conspicuity 
material.  The  agency  is  aware  of  at  least 
three.  Based  on  the  estimated  number  of 
feet  of  coospicuity  outerial  for  a  year's 
installation  on  new  tractors  and  trailos, 
the  number  of  imprints  of  the 
information  is  estimated  to  be  10 
million. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — The  cost  to  manufacturers 
of  extending  the  label  requiremmt  is  the 
maintenance  and  amortization  of 
printing  rollers  and  the  additional  dye 
or  ink  consiimed.  The  labels  are  to  be 
placed  at  intervals  of  about  18  inches  aa 
rolls  of  retroreflective  conspicuity  tape. 
The  labels  are  printed  during  the  nonnal 
coarse  of  steady  flow  manu&cturing 
operations  without  a  direct  time 
penalty. 

Two  methods  of  printing  the  label  are 
in  use.  One  method  uses  the  same  roller 
that  applies  the  dye  to  the  red  segments 
of  the  material  pattern.  The  roller  is 
resuifaced  annuaUy  using  a 
computerized  etching  technique.  The 
"DOT-C2"  label  was  incoipontad  in 
the  software  to  drive  the  roller 
resurfacing  in  1993,  and  there  is  no 
additional  cost  to  continue  the  printing 
of  the  label.  In  feet,  costs  would  be 
incurred  to  discontinue  the  labeL 

The  second  method  uses  a  separate 
roller  to  apply  the  label.  The 
manufectum  using  this  technique 
reports  that  these  rollers  have  been  in 
service  for  5  years  without  detectable 
wear  and  predicts  a  service  life  of  at 
least  fifteen  years.  Four  roll«s  costing 
about  S2,500  each  are  used.  A  straight 
line  deprec:  tion  of  the  rollers  over  15 
years  equals  S667  par  year.  With  an 
annual  allowance  for  $333  for 
additional  dye,  the  ■nmiiil  total  industry 


cost  of  maintaining  the  "DOT-C2"  label 
is  about  $1,000. 

LabeUag  of  Waraing  Devicaa,  48  CFK 
571.125 

Type  (^Request — Reinstatement  of 
cleaurance. 

OMB  deaixmce  Number— 2127-0506. 

Form  Number — This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval — ^Three  years  from  dote  of 
ap{»ovaL 

Suaunary  of  the  Collection  of 
Information — Federal  Motor  Vehicle 
Safety  Standard  Na  125.  "Warning 
Devices"  applies  to  triangular  highway 
warning  devices,  without  self  contained 
energy  sources,  that  are  designed  for 
large  motor  vehicles  in  interstate 
commerce  and  be  placed  on  the 
roodwray  forward  and  rearward  of 
vehicles  to  warn  approaching  traffic  of 
the  presence  of  a  stopped  vehicle.  The 
Standard  reqiiires  that  each 
manufecturer  of  warning  triangles  must 
label  each  device.  Without  proper 
deploymmt  and  use,  the  effectiveness  of 
the  devices  may  be  greatly  diminished, 
and  may  lead  to  seifoiis  in|uries  due  to 
rear  end  collisions  between  moving 
traffic  and  disabled  vehicles.  The 
warning  device  shall  be  pennanently 
and  legibly  marked  and  also  provide 
instructions  for  its  erection  and  display. 
Each  device  shall  be  labeled  with:  (a) 
The  name  of  the  manufacturer,  (b)  the 
month  and  year  of  manufacture,  (c)  the 
DOT  symbol,  or  the  statement  that  the 
warning  device  complies  with  all 
applicabfe  FMVSS.  The  instructions  for 
each  device  shall  include  a 
recommendation  that  the  driver  activate 
the  vehicular  hazard  wrarning  signal 
lamps  before  leaving  the  v^cle  to  erect 
the  warning  device.  Also,  the 
instructions  shall  include  an  illustration 
indicating  recommended  positioning.     ^ 

Description  of  the  Need  for  the 
Information  and  Proposed  use  of  the 
Information — The  purpoee  of  the 
cotification  symbol  is  to  assuie 
consujners  that  the  devices  are  of  the 
level  of  performance  required  by  federal 
law.  Additionally,  each  motor  vehicle  in 
interatate  commerce  is  required  to  be 
equipped  with  such  warning  devices 
that  comply  with  the  requirements  of 
the  standud.  The  Federal  Highway 
AdministratioD  Office  of  Motor  Carrier 
Safety  enforces  this  and  other  standards 
through  roadside  inspections  of  trucks. 
Thoe  is  no  practical  field  test  for  the 
performance  requirements,  and  labeling 
is  the  only  objective  way  of 
distinguishing  complying  warning 
devices  from  look-alike  products  that  do 
not  comply.  Without  labeling.  FHWA 


will  not  be  able  to  enforce  their 
requirement. 

The  purpose  of  the  requirement  for 
instructions  is  to  provide  information  so 
that  the  motoring  public  can  erect  and 
position  the  warning  device  so  that  the 
warning  device  is  positioned  to  alert  the 
oncoming  traffic  of  a  disabled  vehicle 
and  prevent  rear  end  collisions. 

Description  of  the  Likely  Respondents 
(IiKluding  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information)-— Theae  are 
three  manufectiirers  labeling 
approximately  2.85  million  warning 
devices  (triangles)  per  year. 

Estimate  of  the  Totw  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — There  are  three 
manufacturers  labeling  approximately 
2.85  million  warning  devices  (triangles) 
pes  year  for  the  last  few  years.  The 
tooling  would  be  replaced  after  about  20 
years  of  service  being  used  to  make 
about  200K  devices  per  year.  The 
tnarhining  each  mold  that  would  be 
replaced  is  about  8  hours  at  a  cost  of 
$37.50  per  hour,  or  a  cost  of  $300. 
Assuming  that  this  post  years 
production  level  of  2.85M  devices  per 
year  were  built  each  year  for  the  last 
twenty  years  (an  over-estimate  that 
ignores  the  long  steady  growth  of  the 
market),  the  total  number  of  devices 
manufactured  would  be  57M.  The 
tooling  needs  to  be  replaced  every  4M 
uses;  the  total  niunber  of  tools  used  in 
the  last  20  years  is  14.25.  The 
machining  for  the  labeling  in  each  tool 
would  be  14.25  times  8  hours  divided  x 
by  57M,  or  0.000002  hour  per  device. 
Thus  the  current  annual  cost  for  the 
2.85  M  devices  manufactured  is  5.7 
hours  X  $37.50  =  $213.75  . 

CnibtrHiMi  a£  Rtmlme^mhlm  HoarfUmp 

LIgM  Sooroe  InfenD^iaB:  4»cni  Vnt 
5M 

Type  (^Request — Renewal  of 
deanmce. 

OMB  aeanmce  Niunha<— 2127-0563. 

Form  Number — This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval — ^Thrae  years  from  date  of 
approval. 

Summary  of  the  Collection  of 
Information — The  information  to  be 
collected  is  in  response  to  49  CFR  Part 
564:  Replaceable  Light  Source 
Dimensional  Information.  Persons 
desiring  to  use  newly  designed  ** 

replaceable  headlamp  light  sources  are 
required  to  submit  interchangeability 
and  pwformance  specifications  to  tbe 
agency.  After  a  short  agency  review  to 
assiue  completeness,  the  information  is 
placed  in  a  public  docket  for  use  by  any 
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person  who  woiild  desire  to 
manufacture  headlamp  light  sources  for 
highway  motor  vehicles.  In  Federal 
Matsx  Vdiicle  Safety  Standard  No.  108. 
"Lamps,  reflective  devices  and 
associated  equipment,"  Part  564 
submissions  are  referenced  as  being  the 
source  of  information  regarding  the 
performance  and  interchangeability 
information  for  legal  headlamp  light 
sources,  whether  original  equipment  or 
replacement  equipment.  Thus,  the 
submitted  information  about  headlamp 
light  sources  becomes  the  basis  for 
cotification  of  compliance  with  safety 
standards. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information — The  infcmnation  is  to  be 
placed  in  a  public  docket  for  the  use  by 
vehicle,  headlamp  and  headlamp  light 
source  manufacturers  for  determining 
the  interchangeability  aspects  of  • 
headlamp  light  sources  for 
manufacturing  purposes  and  for  the 
design  and  manufacture  of  headlamps. 
In  order  for  replacement  light  sources  to 
be  designated  as  acceptable 
replacements,  the  replacement  light 
sources  also  are  required  to  comply  with 
the  dimensional  and  performance 
information  in  the  docket  for  its  type. 
The  Federal  program  for  reducing 
highway  fatalities,  injuries  and 
accidents  would  likely  be  adversely 
afiected  if  the  information  was  not 
collected,  because  the  bulbs  would,  in 
fact  not  be  standardized  for 
performance  and  interchangeability.  If 
the  interchangeability  information  were 
not  available  to  manufacturms  who 
normally  provide  original  equipment 
and  aftermarket  parts,  replacements 
could  become  significantly  more  costly 
to  replace  upon  burnout,  and  ready 
availability  would  also  likely  Himiniah 
because  the  replaconents  would  be 
available  from  only  the  vehicle's 
manufacturer  or  its  dealer.  As  a 
potential  adverse  safety  consequence, 
more  and  more  vehicles  would  likely  be 
on  the  highways  at  night  with 
headlamps  having  one  or  more  failed 
bulbs  because  of  the  higher  expense  and 
lower  availability,  and  therefore  reduce 
the  roadway  illumination  and  increase 
the  risk  of  accident  In  the  event  that  the 
information  collection  were  not 
reapproved,  it  is  likely  that  the  agency 
would  have  to  reinstate  headlamp  light 
source  information  as  part  of  the  federal 
lighting  standard  and  thus  any  new  light 
source  designs  could  be  used  only  after 
a  lengthy  and  costiy  rulemaking  instead 
of  this  simple  review  and  reference 
procedure. 

Description  of  the  Likely  Respondaits 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 


Collection  of  Information — For  the 
burdened  parties,  only  those  which 
develop  a  new  or  modified  heedlamp 
light  source  or  other  additional 
interchange  information  will  have  to 
submit  information.  Based  on  the  last 
three  years  of  Part  564  data  collection, 
thirteen  submissions  have  been  received 
from  seven  manufacturers;  three  for  new 
light  sources,  four  for  modification  of 
existing  information,  and  six  for 
additional  infcHmation  to  existing  light 
sources. 

Estimate  of  the  Total  Armual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — The  average  estimated 
cost  of  the  information  submissions  is 
estimated  to  be  4.2  hours  per 
submission  at  $100  per  hour  for  a  cost 
of  $420  each,  thus  at  a  rate  of  1 3/3 
submissions  p^  year,  the  average 
annual  cost  is  S1B20  and  the  average 
aimual  hour  biuden  is  18.2  hours. 

Labeling  of  Motor  Valiick  Broke  Hnid 
Containers,  49  CFR  STl.llt 

Type  of  Request — Reinstatement  of 
clearance. 

OMB  Cleanmce  Number— 2127-OS21. 

Form  Number — This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval — Three  years  from  date  of 
approval. 

Summary  of  the  Collection  of 
Information — Federal  Motor  Vehicle 
Safety  Standard  No.  116,  "Motor 
Vehicle  Brake  Fluids."  specifies 
performance  and  design  requirements 
for  motor  vehicle  brake  fluids  and 
hydraulic  system  mineral  oils.  Section 
5.2.2  specifies  labeling  requirem«its  for 
manufacturers  and  packagers  of  brake 
fluids  as  well  as  packagers  of  hydraulic 
system  mineral  oils.  The  information  on 
the  label  of  a  container  of  motor  vehicle 
brake  fluid  or  hydraulic  system  mineral 
oil  is  necessary  to  insure  the  following: 
the  contents  of  the  contains  are  clearly 
stated;  these  fluids  are  used  for  their 
intended  purpose  only;  and,  the 
containers  are  properly  disposed  of 
when  empty.  Improper  use  or  storage  of 
these  fluids  could  have  dire  crash  safety 
consequences  for  the  operators  of 
vehicles  or  equipment  in  which  they  are 
used. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information — This  labeling  information 
is  used  by  motor  vehicle  owners, 
operators,  and  vehicle  service  facilities 
to  aid  in  the  proper  selection  of  Ivake 
fluids  and  hydraulic  system  mineral  oils 
for  use  in  motor  vehicles  and  hydraulic 
equipment,  to  assiue  the  continued 
safety  of  motor  vehicle  braking  and 
hydraulic  systems,  respectively.  The 


information  required  on  the  label  of 
brake  fluid  and  hydraiilic  mineral  oil 
containers  identifies  performance 
capabilities  of  the  fluid.  The  safety 
warnings  required  on  brake  fluid  and 
hydraulic  system  mineral  oil  containers 
are  provided  to  prevent  in^uoper  use, 
storage,  etc.  which  might  result  in  motor 
vehicle  brake  failure  and  the  failure  of 
equipment  utilizing  hydratilic  system 
mineral  oil. 

Properties  of  these  fluids  and  their 
use  necessitate  the  package  labeling 
information  specified  in  this  standard. 
Brake  fluid  and  hydraulic  system 
mineral  oil  must  be  free  of  contaminants 
in  order  to  perform  as  intended; 
therefore,  the  labeling  instructions  warn 
agaiiut  storing  in  unsealed  containers  or  ^ 
mixing  these  fluids  with  other  prtxiucts. 
Also,  avoiding  the  absorption  of 
moisture  is  extremely  important  since 
moisture  in  a  brake  system  degrades 
braking  performance  and  safety  by 
lowering  l»ake  fluid's  boiling  point 
increasing  the  fluid's  viscosity  at  low 
atmospheric  temperatures  and 
increasing  the  risk  of  brake  system 
component  corrosiorL  Lower  boiling 
points  increase  the  risk  of  brake  system 
failure  and  increase  the  possibility  of 
vapor  lock.  The  safety  warnings  also 
alert  tuos  of  brake  fluids  sold  in 
containers  with  capacities  less  than  five 
gallons  that  the  containers  should  not  be 
refilled  or  reused  for  other  purposes. 

If  the  labeling  requirements  woe  not 
mandatory,  improving  safety  on  the 
nation's  highways  would  be  more 
difficult  to  accomplish.  Proper  vehicle 
brake  performance  is  crucial  to  the 
safety  of  motor  vehicle  occupants,  and 
the  information  on  fluid  containers  is 
necessary  to  aid  in  reducing  brake 
system  failures  resulting  from  the  use  of 
improper  or  contaminated  fluid.  The 
labeling  on  fluid  containers  also  helps 
to  ensure  that  only  fluid  that  complies 
with  federal  requirements  is  sold,  and 
this  also  facilitates  agency  enforcement 
efforts  by  identifying  the  fluid  packager 
or  manufacturer. 

Description  of  the  Ukely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information)— There  are  an 
estimated  200  respondents,  mainly 
those  manufactums  involved  writh  the 
production  of  motor  vehicle  brake  and 
hydraulic  fluids.  A  label  is  required  on 
each  container  of  fluid  sold. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — The  cost  of  manufacturing 
and  affixing  the  labels  will  vary  greaUy 
for  various  manufacturers.  The  majority 
of  the  labels  will  be  manufactured  and 
affixed  in  aa  automated  fashion  by 
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major  manufactxirere  involving  low 
material  or  labor  costs.  However,  for 
small  manufecturers,  the  costs  in  terms 
of  labor,  and  to  a  lesser  extent,  material 
will  be  somewhat  greater.  Labels  are  a 
standard  part  of  fluid  containers,  even 
in  the  absence  of  a  federal  requirement 
for  adding  information  to  the  containers. 
Thus,  the  added  information  required 
by  the  Standard  would  be  added  to  the 
label  already  existing  on  the  container. 
Thus  the  only  cost  is  for  adding  the 
required  information  to  an  existing 
label.  Typically  such  labels  are  silk- 
screened  onto  a  label  material.  Thus,  the 
added  information  to  a  label  would  be 
some  small  part  of  the  total  cost  of  the 
silk-screen  process  used  for  the 
'  production  of  the  label. 

The  cost  estimate  for  the  total 
annualized  costs  to  the  respondent  for 
the  incremental  aspect  of  adding  this 
information  to  the  printing  cost  of  an 
existing  label  may  be  derived  as  follows: 

(1)  Estimate  of  the  number  of 
respondents — 200 

(2)  Estimate  of  the  number  of  different 
types  of  labels  per  respondent — 24 

(3)  Technical  burden-hours  required  to 
design  the  layout  of  a  label  that 
includes  the  incfementally  added 
information — 8 

(4)  Number  of  hours  of  label  design  for 
all  respondents — 38,400 


(5)  Average  annual  label  design  hours 
assuming  a  5  year  label  redesign 
cycle— 7,680 

(6)  Annual  label  design  cost  assuming 
$37.50  hourly  wage — $288,000 

(7)  Annual  cost  of  incrementally  added 
ink  for  label  production  (@  $400  per 
respondent)-— $80,000 

(8)  Total  annual  cost  of  added 
information  on  label  (#6+#7) — 
$368,000 

Authority:  44  U.S.C.  3506(c):  delegation  of 
authority  at  49  CFR  1.50.      , 

Dated:  October  14, 1097. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 
Peiformaiux  Standartls. 
(FR  Doc.  97-27716  Filed  10-17-97;  8:45  ami 


DEPARTMENT  OF  TRANSPORTATION 

R— tMCh  and  Special  Progiwna 
Administration 

Office  of  Hazardous  Materiais  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 

New  Exeimfh^ions 


for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  die  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  ntunber  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  November  19, 1997. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  Room  8421,  DHM-30, 
U.S.  Department  of  Transportation, 
Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  MFORMATION: 
Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PLr^Ol,  at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  400  7th 
Street,  SW.  Washington,  DC  20590. 


No. 

Docket  No. 

Applicant 

Reguiation(s) 
affected 

feature  ol  exemptkm  thereof 

11965-N  .. 

RSPA-97- 

J.R.  Simptot  Com- 

49 CFR  174.67(0  4 

To  authorize  tank  cars  to  remain  connected  during  untoading  of 

2989 

pany.  Edison,  CA. 

(D- 

Class  8  material  without  the  physwat  presence  of  an  unloader. 
(Mode  2.) 

11966-N  .. 

RSPA-^7- 

FMC  Corporation. 

49  CFR 

To  authorize  the  transportation  in  commerce  of  DOT  111A- 

2990 

Ptiiladelphia,  PA 

173.31(b)(6)(i). 

6bA1W2  aluminum  tank  cars  equipped  with  half  head  shieMs 
instead  of  full  for  use  in  transporting  Hydrogen  peroxide  aque- 
ous solutions,  Division  5. 1 .  (Mode  2.) 

11967-N  .. 

RSPA-97- 

Savage  Industries 

49  CFR  174.67(1)  a. 

To  authorize  tank  cars  to  remain  connected  during  unloading  of 

2991 

Inc.,  Norrisiown, 
PA 

(D- 

various  hazardous  materials  to  remain  connected  during  un- 
k>ading  without  the  physical  presence  ol  an  unkMder.  (Mode  2.) 

11968-W  .. 

RSPA-97- 

Air  Lxyjide  America 

49  CFR  177.834(iH3) 

To  authorize  the  ur>k>ading  of  Divisipn  2.1  and  2.2  material  from 

2982 

Corp.,  Houston,  TX. 

- 

DOT  Specification  cargo  tanks  without  the  physical  presence  of 
an  untoader.  (Mode  1) 

11970-N 

RSPA-97- 

Exxon  Chemicai,  Inc.. 

49  CFR  172.101, 

To  auttKxize  the  transportation  in  commerce  of  DOT-Specification 

2993 

Baytown,  TX. 

178.245-1(0). 

51  portable  tanks  equipped  with  a  bottom  outlet  and  no  internal 
shutoff  valve  for  use  in  transporting  pyrophonc  solids,  inor- 
ganic, n.o.s.,  Division  4.2.  (Modes  1,  2,  3.) 

11971-W  .. 

RSPA-97- 

Regional  Airline 

49  CFR  173.34(e) 

To  authorize  an  alternative  retesting  procedure  fc}r  Specificatton 

2994 

Assoc..  Washing- 
ton, DC. 

-4DA  and  4DS  hermetcally  sealed  cylinders  whk:h  serves  as 
components  of  aircraft  systems.  (Modes  1 ,  2.) 

11972-N  .. 

RSPA-97- 

Snaketan,  Woodland, 

49  CFR  172.411, 

To  authorize  the  transportation  m  commerce  of  small  quantities  of 

2996 

CA 

172.448,  172.519, 
173.118. 

hazardous  materials  as  essentially  non-regulated.  (Mode  1 .) 

iT 
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This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1804;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  October  10. 
1997. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 

(FR  Doc.  97-27672  Filed  10-17-97;  8:45  am) 

BHXMQ  COM  4«1ft-aO-M 


DEPARTMENT  OF  TRANSPOfTTATlON 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applications  for 
modification  of  exemptions. 


t:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  ihe  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nattue  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  tq 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 


application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  November  4, 1997. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 

Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showii^ 
the  exemption  number. 

FOR  FURTHER  MFORMATION: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street  SW,  Washington,  DC. 


Docket  No. 

Applicant 

Modification 

Appncalion  No. 

of  exemp- 
tmn 

11344-M 

E.I.  OuPonl.  Wilmington,  DE  (See  Footnote  1)  

Scott  Aviation,  Lancaster.  NY  (See  Footnote  2) 

11344 

"®®^ " " - 

RSPA-97- 
2988 

119S6 

^  To  modify  tt>e  exemptk>n  to  provide  tor  tank  cars,  containing  chkxine.  Division  2.3,  to  remain  standing  with  untoading  connections  attached 
without  the  physical  presence  of  an  unloader. 

^'To  reissue  the  exemption  originally  issued  on  an  emergeiKy  basis  for  protective  breathing  equipment  (PBE).  containing  chemical  oxygen 
generators  whnh  utilize  special  integral  packaging  as  a  secondary  means  of  preventing  actuatkxi. 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Hazardous  Materials 
Transporatation  Act  (49  U.S.C  1806;  49 
CFR  1.53(e)). 

Issued  in  Washington,  DC.  on  October  10, 
1997. 

|.  SaxaniM  Hedgapelh, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 

[FR  Doc.  97-27673  Filed  10-17-97;  8:45  am] 

■LUNO  OOK  4ei».a»-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  end  Special  Programs 
Administration 

Meetings  of  Pipeline  Safety  Advisory 
Committess 

Pursuant  to  section  10(aM2)  of  the 
Federal  Advisory  Committee  Act  (Pub.L. 
92-463,  5  U.S.C.  App.  1)  notice  is 
hereby  given  of  the  following  meetings 
of  the  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee 
fmUPSSC)  and  the  Technical  PipeUne 
Safety  Standards  Committee  (TPSSC). 
Each  Committee  meeting,  as  well  as  a 


joint  session  of  the  two  Committees, 
will  be  held  at  the  Adams  Mark  Hotel, 
2900  Briarpark  Drive  at  Westheimer, 
Houston,  TX  77042. 

On  November  18, 1997,  at  9.-00  a.ni., 
the  THLPSSC  will  meet.  OPS  will 
discuss  ctirrent  regulatory  activities,  and 
the  THLPSSC  will  review  the  following 
OPS  proposed  rulemakings:  (1) 
Incorporation  by  Reference  of  Industry 
Standard  on  Leek  Detection;  (2)  Risk- 
Based  Alternative  to  Pressure  Testing 
Rule;  and  (3)  Adoption  of  Industry 
Standards  for  Breakout  Tanks.  Part  of 
the  Advisory  Committee's  function  is  to 
disctiss  OPS  proposed  rulemakings  and 
assess,  by  vote,  if  the  rulemaking  is 
feasible,  reasonable,  and  practirable. 

On  November  18, 1997  at  1:00  p.m.. 
the  THLPSSC  will  be  joined  by 
members  of  the  TPSSC  for  a  joint 
session  in  which  OPS  will  provide  a 
brief  update  on  major  OPS  activities. 
However,  this  session  will  focus  on  the 
issue  of  cost-benefit  analysis.  Topics  of 
discussion  will  include:  (1)  A 
description  of  the  approach  to  cost- 
benefit  analysis  by  both  OPS  and  the 
pipeline  indtistry;  and  (2)  the  role  of  the 
Advisory  Committees  in  reviewing  cost 
benefit  in  their  review  of  OPS 


rulemakings,  in  accordance  with  the 
Accountable  Pipeline  Safety  and 
Partnership  Act  of  1996. 

OPS  will  hold  a  public  meeting  on 
risk  management  in  conjunction  with 
the  Technical  Advisory  Committee 
meetings  on  the  morning  of  November 
19, 1997,  from  8:00  A.M.  TO  12:00 
noon.  OPS  announced  this  meeting  in  a 
Federal  Register  notice  (62  FR  50654), 
published  on  September  26, 1997.  The 
purpose  of  this  meeting  is  to  provide  an 
update  on  the  Risk  Management 
Demonstration  Program  and  to  receive 
input  on  the  progress  of  the 
Demonstration  Program  thus  fer  and  on 
the  specific  demonstration  projects 
under  review. 

On  Noveml>er  19, 1997,  at  1:00  p.m. 
the  TPSSC  will  meet  Although  this 
coEomittee  will  not  be  voting  on  any 
OPS  proposed  rulemakings,  brief 
updates  of  OPS  regulatory  activities  will 
be  provided  by  OPS  staff. 

Each  meeting  will  be  open  to  the 
ptiblic.  Members  of  the  public  may 
present  oral  statements  on  the  topics. 
Due  to  the  limited  time  available,  each 
person  who  wants  to  make  an  oral 
statement  must  notify  Peggy  Thompson, 
Room  2335,  Department  of 
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Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  telephone  (202) 
366-4595,  no  later  than  November  5, 
1997.  Requests  should  include  the 
topics  to  be  addressed  and  the  time 
requested  to  address  each  topic.  The 
presiding  officer  may  deny  any  request 
to  present  an  oral  statement  and  may 
limit  the  time  of  any  oral  presentation. 
Members  of  the  public  may  present 
vmtten  statements  to  the  Committee 
before  or  after  any  meeting. 

Issued  in  Washington.  DC,  on  October  14, 
1997. 

KkAud  B.  FeUor, 

Associate  Administrator  for  Pipeline  Safety. 

(FR  Doc.  97-27715  Filed  10-17-97;  8:45  un| 

BHjjNa  cooc  4»io-ae-p 


DEPARTMEHT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ooctot  No.  AB-33  dSub-Ho.  114X)] 

Union  Pacific  Railroad  Company— 
Abandonment  Exemption— in 
Washburn  County.  Wl 

On  September  30, 1997,  Union  Pacific 
Railroad  Comf)any  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  line  of 
railroad  known  as  the  Hayward 
Industrial  Lead,  extending  from 
milepost  83.32  near  Trego  to  milepost 
96.0  near  HayMrard  Junction,  in 
Washburn  County,  WI,  which  traverses 
U.S.  PosUi  Service  ZIP  Codes  54888  and 
54875,  a  distance  of  12.68  miles.'  The 
line  includes  the  non-agency  stations  of 
Trego  at  milepost  83.3,  Earl  at  milepost 
87.3,  and  Spring  Brook  at  milepost  91.4. 

The  line  does  contain  federally 
granted  rights-of-way.  Any 
documentation  in  tbu9  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  Oregon  Short  Line 
R.  Co. — Abandonment— Goshen,  360 
LCC.  91  (1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C  10502(b).  A  final 


<  UP  ftatw  that  the  Hayward  Industrial  Lawl 
pravkMMiy  ■Ktanded  from  Trego  in  Washburn 
County  to  a  location  noar  Hayward  in  Sawyar 
County.  WI.  The  segmant  batwaen  Hayward 
Junction  and  Hayward  was  acquirtsd  by  Wiscooain 
Central  Ltd.  (WCL)  pursuant  to  an  acquisition 
exemption  in  IVisconxtn  Central  Ud. — Acquisition 
Exemption —  Lines  of  Union  Pacific  Railroad 
Company.  STB  Finance  Docket  No.  33116  (STB 
served  Apr.  17.  1997).  WCL  operates  another  rail 
line  that  connects  to  the  acquired  line  at  Hayward 
function.  UP  states  that  the  line  to  be  abandoned 
does  not  now  coonact  to  any  UP  rail  Una. 


decision  will  be  issued  by  January  16, 
1998. 

Any  ofiisr  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  the  filing  fee,  which 
currently  is  set  at  S900.  See  49  CFR 
1002.2(fK25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  imder 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  November  10,  1997. 
Each  trail  use  request  must  be 
accom{)anied  by  a  $150  filing  foe.  See  49 
CFR  1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  114X)  and  must  be  sent  to:  (1) 
Sur&ce  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington.  DC  20423- 
0001;  and  (2)  Joseph  D.  Anthofor,  1416 
Dodge  Street,  Room  830,  Omaha,  NE 
68179-0830. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  pr(x:eedrng8 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  (>etition.  The 
deadline  for  submission  of  comments  on 
the  EA  wrill  generally  be  within  30  days 
of  its  service. 

DackiBd:  October  15, 1997. 

By  the  Board,  David  M.  Konschnik. 
Diiector,  OfBce  of  Proceedings. 
Varatn  A.  WiUiams, 
Secretary. 

|FR  Doa  97-27734  Filed  10-17-97;  8:45  am) 
aujNQ  oooc  4tis-o»-r 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  PuWc  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reducition  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Request  By  Owner  For 
Reissue  of  United  States  Savings  Bonds/ 
Notes  To  Add  Beneficiary  Or  Coowner, 
Eliminate  Beneficiary  Or  Decedent, 
Show  Change  Of  Name,  And/Or  Correct 
Error  In  Registration. 
DATES:  Written  comments  should  be 
received  on  or  before  December  22, 
1997,  to  be  assured  of  considnation. 
ADORESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  2610&-1328, 
(304)  480-6553. 

SUPPI^MENTARY  INFORMATION: 

Title:  Request  By  Owner  For  Reissue 
Of  United  States  Savings  Bonds/Notes 
To  Add  Beneficiary  Or  Coowner, 
Eliminate  Beneficiary  Or  Decedent, 
Show  Change  Of  Name,  And/Or  Correct 
Error  In  Registration. 

QMB  Number:  1 535-0023. 

Form  Number:  PD  F  4000. 

Abstract:  The  information  is 
requested  to  support  a  request  for 
reissue  and  to  indicate  the  new 
registration  required. 

Current  Actions:  None. 

Tynpe  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
600,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  300,000. 

Requeat  For  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
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included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  October  14, 1997. 
Vkid  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Becords 
Branch. 

(FR  Doc.  97-27686  Filed  10-17-97;  8:45  am] 

■HJJNQ  COOE  4S10-a»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  ttie  Public  Debt 

Proposed  Coiiectlon;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


r:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  rediice  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  reqtiired  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Deparlmait 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  by  Preferred 
Creditor  for  Disposition  Without 
Administration  Where  Deceased 
Owner's  Estate  Includes  United  States 
Registered  Securities  And/Or  Related 
Checks  In  An  Amount  Not  Exceeding 
$500. 

DATES:  Written  comments  should  be 
received  on  or  before  December  22, 
1997,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkenburg, 
WV  2610&-1328. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 


should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-«553. 

8UPPI.EMENTARY  MTORMATXM: 

Title:  Application  By  Preferred 
Creditor  For  Disposition  Without 
Administration  Where  Deceased 
Owner's  Estate  Includes  United  States 
Registered  Securities  And/Or  Related 
Checks  In  An  Amount  Not  Exceeding 
$500. 

OMB  Numba-:  1535-0042. 

Fonn  Number:  PD  F  2216. 

Abstract:  The  information  is 
requested  to  support  a  request  for 
payment  by  a  preferred  creditor  of  a 
decedent's  estate. 

CkiJTiBnt  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
Businesses. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  835. 

Bequeat  for  Craimails 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information.. 

Dated:  October  14, 1997. 

VicidS.-IlMifiw, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

(FR  Doc  97-27687  Filed  10-17-97;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Propoasd  Collsction:  Comment 
Rsqusst 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Subscription  For 
Purchase  and  Issue  of  U.S.  Treasury 
Securities,  State  and  Local  Government 
Series. 

DATES:  Written  comments  should  be 
received  on  or  before  December  22, 
1997,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street.  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INTORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Stieet,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  MFORMATION: 

Title:  Subscription  For  Purchase  And 
Issue  Of  U.S.  Treasury  Securities — State 
And  Local  Government  Series. 

OMB  Number  1535-0092. 

F(mn  Number:  PD  F  4144. 

Abstract;  The  information  is 
requested  to  establish  accounts  for  the 
owners  of  securities  of  State  and  Local 
Government  Series. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  State  or  Local 
Government 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  55 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  4,585. 

Kaqnaat  For  Conunenta 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
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invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  October  14. 1997.  * 

VicU  S.  Tterp*. 

Manager  Graphics,  Printing  and  Racords 
Branch. 
(FR  Doc.  97-27688  Filed  10-17-97;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
Bureau  of  the  PuMic  Debt 

^^kMM^d^^^^^^^^iv  ^^^^Mm^^^^A^^^M^m    ^^^^AB^kdB^k^^^nA 

fTopoeea  woneciion.  uuiihimiii 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  infonqation 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  Regulations  governing  U.S. 
Treasury  Certificates  of  Indebtedness — 
State  and  Local  Government  Series. 
DATES:  Written  comments  should  be 
received  on  or  before  December  22. 
1997,  to  be  assured  of  consideration. 
AOOAESSES:  CHrect  all  written  comments 
to  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  should  be  directed  to  Vicki  S. 
Thorpe.  Bureau  of  the  Public  Debt,  200 
Third  Stiwt.  Parkersbiirg,  WV  26106- 
1328.  (304)  480-6553. 

SUPPLEMBITARY  MFORMATION: 

Title:  Regulations  Governing  United 
States  Treasury  Certificates  Of 
Indebtedness--State  and  Local 
Government  Series.  United  States 
Treasury  Notes — State  and  Local 
Government  Series,  and  United  States 
Treasury  Bonds — State  and  Local 
Government  Series. 

OMB  Number  1535-0091. 

Abetmct:  The  information  is 
requested  to  establish  an  investor 
account,  issue  and  redeem  securities. 

Current  Actions:  None. 

Type  of  Review:  Extension. 


Affected  Public:  State  or  local 
governments. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  167. 

Request  For  Commenta 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

DATED:  October  14, 1997. 
Vicki  S.  Thorpe, 

Manager,  Graphics.  Printing  and  Records 

Branch. 

[FR  Doc.  97-27689  Filed  10-17-97;  8:45  ami 
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Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  112 
Oil  Pollution  Prevention;  Non- 
Transportation  Related  Onshore  Facilities; 
Rule 


54508      Federal  Register  /  Vol.  62.  No.  202  /  Monday.  October  20,  1997  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  112 
(FRL-8MW-6] 

OH  Pdlution  Pmvention;  Non- 
Tranaportitton  Ralalad  Onshora 


AOBCY:  EnvironmMital  Protection 
Agency  (EPA). 

ACTION:  Dmial  of  petition  requesting 
amendment  of  the  Facility  Response 
Plan  rule. 


EPA  is  denying  the  request 
submitted  by  various  trade  associations 
to  amend  the  Facility  Response  Plan 
(FRP)  rule  that  the  Agency  promulgated 
under  section  311(j)  of  the  Clean  Water 
Act  (CWA).  as  amended  by  the  Oil 
Pollution  Act  (OPA)  of  1900.  These 
organizations  had  requested  that  EPA 
modify  the  FRP  rule  in  a  number  of 
ways  to  treat  facilities  that  handle,  store, 
or  transport  animal  fiits  and  vegetable 
oils  in  a  manner  diflerently  from  those 
CMdlities  that  store  petroleum-based  oils. 
EPA  believes  that  the  petition  did  not 
substantiate  the  claimed  difilBrences 
betwreen  animal  £ats  and  v^etable  oils 
and  petroleum  oils  so  as  to  support  a 
further  differentiation  between  these 
group*  of  oils  under  the  FRP  rule. 
Instead.  EPA  continues  to  find  that  a 
worst  case  discharge  or  substantial 
threat  of  discharge  of  animal  fats  and/ 
or  vegetable  oils  to  navigable  waters, 
adjoining  shorelines,  or  the  exclusive 
economic  lone  could  reasonaUy  be 
expected  to  cause  substantial  harm  to 
the  enviroiunent,  including  wildlife  that 
may  be  killed  by  the  discharge  of  fets  or 
vegetable  oils.  Moreover.  EPA  believes 
tha^  in  setting  difEsrent  response 
stzategiea  for  petroleimi  and  non- 
petroleum  oils,  (with  animal  bt  and 
vegetable  oils  in  the  latter  category),  the 
FRP  rule  already  provides  for  adequate 
differentiation  in  response  planning 
requirements  for  all  covered  facilities. 
AMMCMCS:  The  ofBcial  record  for  this 
decision  is  located  in  the  Superfund 
Docket,  at  the  U.S.  Enviromnental 
Protection  Agency.  [Docket  Number 
SPCC-3].  The  docket  is  available  for 
inspection  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  excluding 
Federal  holidays,  at  US  EPA  Crystal 
Gateway  1  (CGl),  1235  Jefferson  Davis 
Highway.  Arlington.  VA  22202. 
Appointments  to  review  the  docket  can 
be  made  by  calling  703-603-8917.  The 

public  may  copy  a  mayimnrri  of  266 

pages  from  any  regulatory  docket  at  no 
cost  If  the  number  of  pages  copied 
exceeds  266.  however,  a  charge  of  15 


cmts  Mfill  be  incurred  for  each 
additional  page,  plus  a  $25.00 
administrative  fee. 

TON  RJirmER  MFORMA-nON  CONTACTr 
Bobbie  Lively-Diebold,  Oil  Pollution 
Center,  Office  of  Emergency  and 
Remedial  Response  (5203G),  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington,  DC  20460  at 
703-356-6774 

(lively.barbara9epamail.epa.gov);  or  the 
RCRA/Superfund  Hotline  at  800-424- 
9346  (in  the  Washington.  DC 
metropolitan  area,  703-412-9810).  The 
Telecommunications  Device  for  the  Deaf 
(TDD)  Hotline  number  is  800-553-7672 
(in  the  Washington,  DC  metropolitan 
area.  703-412-3323). 


SUPPLBSfTARY  MFOHMATION:  The 
contents  of  this  Denial  of  Petition  an 
listed  in  the  following  outline: 
L  Background 

A.  The  Organizatioiu'  Petitioii 

B.  Badtground  on  the  Procening  and  Stor^e 

of  Vegetable  Oils  and  Animal  Fats 

Q.  Technical  Evaluation  of  P^tiooan' 
Claims 

A.  General 

B.  Petitioners'  Claim:  Animal  Fats  and 

Vegetable  Oils  Are  Non-Toxic 

1.  How  Animal  Fats  and  Vegetable  Oils 

Produce  Adverse  Envjmnmental  Eflects 

2.  Physical  Properties 

3.  Chemical  Composition 

4.  Environmental  Effects 

a.  Physical  EfEscts  of  SpUled  Oil 

b.  E&cts  of  Oil  on  Metabolic  Requirements 

c.  Etiscts  of  Oil  on  Food  and  the  Food  Web, 
Communities,  and  Ecoeystams 

d.  bidirect  EtfscU 

5.  Toxicity 

a.  Principles  of  Toxicology 

b.  Exposure  From  Oil  Spills 
c  Toxicity  of  Petroleum  Oils 

d.  Toxicity  of  Vegetable  Oils  and  Animal 
Fats 

Figure  1.  Toxicity  and  Adverse  Bffiscts  of 
Compoaeats  and  TtansiiDimation 
Products  of  Vegetable  Oils  and  Animal 
Fat 

«.  Epidemiological  Studies 

a.  Human  Ifaalth 

b.  Comparison  of  Eflects  From  OO  SpiUs 
With  Human  Consumption  of  Ve^stable 
Oils  and  Animal  Fats 

7.  Other  Adverse  Eflscts  horn  Oil  Spilk 

a.  Aesthetic  Etiacts:  Fouling  and  Rancidity 

b.  Fire  Hazards 

c  Efiiscts  on  Water  Treatment 

8.  FWS  Comments 

C.  Petitioners'  Claim:  Animal  Fats  and 

Vegetable  Oils  Are  Essential  Components 
of  Human  and  Wildlife  Diets 

1.  Nutritional  Raquiremwits  for  Dietary  Fat 

2.  Easantial  Fatty  Acids  (EFA) 

3.  Advana  Eflscts  of  i£gh  Levels  of  EFAs 

4.  Advene  Eflscts  of  High  Levels  of  Fats  and 

Oils 

5.  Relevance  of  EFA  Principles  to  Spills 

6.  FWS  Comments  on  Knswntial  Fatty  Acids 


D.  Petitioners'  Claim:  Animal  Fats  and 

Vegetable  Oils  Are  Readily 
Biodegradable  and  Do  Not  Persist  in  the 
Environment 

1.  Chemical  and  Biological  Processes 

Afiecting  Vegetable  Oils  and  Animal  Fats 
in  the  Environment 

a.  Chemical  i 

b.  Biological  i 

c.  Rancidity 

2.  Environmental  Fate  and  Effects  of  Spilled 

Vegetable  Oils  and  Animal  Fats:  Real- 
World  Examples 

3.  FWS  Comments  on  Degradation 

E.  Petitioners'  Claim:  Vegetable  Oils  and 

Animal  Fats  Have  a  High  BOD.  Which 
Could  Result  in  Oxygen  Deprivation 
Where  There  Is  a  Large  SpiU  in  a 
Confined  Body  of  Water 

F.  Petitioners'  Claim:  Vegetable  Oils  and 

Animal  Fats  Can  Coat  Aquatic  Biota  and 
Foul  Wildlife 

m.  Petitioners'  Suggested  l-»ngii«g«  to 
Amend  the  July  1. 1994.  Facility  Raspoiue 
PUnRule 

A.  Background 

B.  Ragulatcny  Langiiage  C3ianges  Proposed  by 

the  Petitioners 

IV.  Conclusions 

Acronym  List 
Bibliography 

Appendix  L  Supporting  Tables 

Table  1.  Comparison  of  Physical  Properties  of 

VegeUble  Oils  and  Animal  Fats  with 

Petroleum  Oils 
Table  2.  Comparison  of  Vegetable  Oils  and 

Animal  Fats  with  Petroleum  Oils 
Tabfe  3.  Comparison  of  Aqua  Methods  and 

Standard  Acute  Aquatic  Testing  Methods 
Tabfe  4.  Efliscts  of  Real- World  Oil  Spills 

Appendix  IL  Edihfe  Oil  Regulatory  Reform 
Act  Diflsrentiation 

L  Background 

The  OPA  (Pub.  L  101-380. 104  StaL 
484)  was  enacted  to  expand  prevention 
and  preparedness  activities,  improve 
response  capabilities,  ensure  that 
shippers  and  oil  companies  pay  the 
costs  of  spills  that  do  occur,  provide  an 
additional  economic  incentive  to 
prevent  spills  through  increased 
penalties  and  enhanced  enforcement, 
establish  an  expanded  research  and 
development  program,  and  establish  a 
new  Oil  Spill  Liability  Trust  Ftuid 
administered  by  the  U.S.  Coast  GuariL 

Section  4202(a)  of  the  OPA  amends 
CWA  section  311(j)  to  require 
regulations  for  owners  or  operators  of 
fecilities  to  prefwre  and  submit  "a  plan 
for  responding,  to  the  mayimnm  extent 
practicable,  to  a  worst  case  discharge, 
and  to  a  substantial  threat  of  such  a 
discharge,  of  oil  or  a  hazardous 
substance."  This  requirement  applies  to 
all  offshore  fecilities  and  any  onshore 
fiscility  that,  "because  of  its  location, 
could  reasonably  be  expected  to  cause 
substantial  harm  to  the  enviroiunent  by 
discharging  into  or  on  the  navigable 
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waters,  adjoining  shorelines,  or  the 
exclusive  economic  zone"  ("substantial 
harm  fecilities"). 

On  July  1. 1994,  EPA  published  its 
Final  Rule  amending  the  Oil  Pollution 
Prevention  regulation  (40  CFR  part  112) 
to  incorporate  new  requirements  to 
implement  amended  section  311()M5)  of 
the  CWA.  (Oil  Pollution  Prevention; 
Non-Transportation-Related  Onshore 
Facilities;  Final  Rule,  59  PR  34070,  July 
1, 1994).  Under  authority  of  section 
311(j)(l)(C)  of  the  CWA,  the  Final  Rule 
also  requires  planning  for  a  small  and 
medium  discharae  of  oil,  as  appropriate. 

In  the  final  rufe,  EPA  determined  that 
for  the  purposes  of  section  311(j) 
planning,  the  OPA  includes  non- 
petroleum  oils.  The  Agency  noted  that 
the  definition  of  "oil"  in  the  Clean 
Water  Act  includes  oil  of  any  kind,  and 
that  EPA  uses  this  broad  definition  in  40 
CFR  part  110.  Discharge  of  Oil.  Animal 
fets  and  vegetable  oils  fell  wnthin  the 
CWA  definition  of  "oil." 

Only  a  small  number,  no  more  than 
1 V4  percent  of  the  total  SPCC 
commimity  regulated  (approximately 
5.400  of  a  total  of  435.000  facilities) 
under  40  CFR  part  112.1-112.7  meet  the 
criteria  for  substantial  harm  under  40 
CFR  112.20.  Only  a  small  number  of  the 
5,400  substantial  harm  facilities  (an 
estimated  50  to  100)  store  or  use 
v^eteble  oil  ami  unimal  fet  and  have 
prepared  and  submitted  FRPs. 

A.  The  Organizations'  Petition 

By  a  letter  dated  August  12. 1994, 
EPA  received  a  "Petition  for 
Reconsideration  and  Stay  of  Efiiective 
Date"  of  the  OPA-mandated  FRP  final 
rule  as  that  rule  applies  to  facilities  that 
handle,  store,  or  transport  animal  fets  or 
vegetable  oils.  The  petition  was 
submitted  on  behalf  of  seven 
agricultural  organizations  ("the 
Organizations"  or  "Petitioners"):  the 
American  Soybean  Association,  the 
Com  Refiners  Association,  the  National 
Com  Ckowers  Association,  the  Institute 
of  Shortening  &  Edible  Oils,  the 
National  Cotton  Council,  the  National 
Cottonseed  Products  Association,  and 
the  National  Oilseed  Processors 
Association. 

To  support  the  Petition,  the 
Organizations  referenced  an  industry- 
sponsored  report  tided  "Enviroiunental 
Effects  of  Release  of  Animal  Fats  and 
Vegeteble  Oils  to  Waterways"  (prepared 
by  ENVIRON  Corporation,  Jime  28. 
1993),  and  an  associated  study  tided 
"Diesel  Fuel,  Beef  Tallow,  RBD  Soybean 
Oil  and  Cmde  Soybean  Oil:  Acute 
Efiiscts  on  the  Fatiiead  Minnow, 
Pimephales  Promelas"  (prepared  by 
Aqua  Survey,  Inc.,  May  21, 1993).  Both 
the  report  and  the  study  had  been 


submitted  to  EPA  during  the  facility 
response  plan  rulemaking  as  enclosures 
to  a  comment  filed  over  nine  months 
after  the  close  of  the  comment  period. 
Based,  in  part,  on  these  studies  (the 
ENVIRON  report  and  Aqua  Survey 
study),  the  Petitioners  asked  EPA  to 
create  a  regufetory  regime  for  response 
planning  for  non-petToIeimi,  "non- 
toxic" oils  separate  from  the  regime 
esteblished  for  petroleum  oils  and 
"toxic,"  non-petroleum  oils. 

The  report  and  the  study  provided 
information  on  certain  physical, 
toxicological,  and  chemical  properties 
of  animal  fets  and  vegetable  oils 
compared  with  other  types  of  oil.  The 
petitioners  argued  that  according  to  the 
ENVIRON  report,  the  presence  of  animal 
fets  and  vegetable  oils  in  the 
environment  does  not  cause  significant 
harm.  Six  specific  conclusions  of  the 
ENVIRON  report  regarding  vegetable 
oils  and  animal  fets  were  that  these 
substances  are  not  toxic  to  the 
environment;  are  essential  components 
to  human  and  wildlife  diets;  readily 
biodegrade;  are  not  persistent  in  the 
environment  like  petroleum  oils;  do 
have  a  high  Biochemical  Oxygen 
Demand  (BOD),  which  could  result  in 
oxygen  deprivation  where  there  is  a 
large  spill  in  a  confined  body  of  water 
that  has  low  flow  and  dilution:  and  can 
coat  aquatic  biota  and  foul  wildlife. 

The  Petitioners  also  submitted  an 
Appendix  to  their  Petition  that  included 
specific  suggested  language  to  amund 
the  July  1, 1994,  FRP  rule.  The 
submitted  language  would  have  resulted 
in  the  following  changes  regarding 
fecilities  that  handle,  store,  or  trans(>ort 
animal  fets  and  vegetable  oils:  Further 
clarified  the  definition  of  animal  fets 
and  vegetable  oil  (set  out  in  Appendix 
E,  1.2  of  the  FRP);  allowed  mechanical 
dispersal  and  "no  action"  options  to  be 
considered  in  lieu  of  the  oil 
containment  and  recovery  devices 
otherwise  specified  for  response  for  a 
worst  case  discharge;  required  the  use  of 
a  containment  boom  only  for  the 
protection  of  fish  and  wildlife  and 
sensitive  environments;  and  increased 
required  on-scene  arrival  time  for 
response  resources  from  12  hours 
(including  travel  time)  to  24  hours  plus 
travel  time  for  medium  discharges  and 
worst  case  Tier  1  response  resources. 

The  Federal  natural  resource  trustee 
agencies,  including  the  Fish  and 
Wildlife  Service  (FWS),  had  reviewed 
the  ENVIRON  study.  In  an  April  11, 
1994,  letter  to  the  Department  of 
Transportation's  [DOT)  Resean±  and 
Special  Pro)ects  Administration  (RSPA). 
the  FWS  steted  that  the  Report  did  not 
provide  an  accurate  assessment  of  the 
dangers  that  non-petroleum  oils  pose  to 


fish  and  wildlife  and  environmentally 
sensitive  areas.  The  letter  stated  that  the 
key  fects  were  misrepresented, 
incomplete,  or  omitted  in  the  Report. 
FWS  also  observed  that  the  ENVIRON 
report  felled  to  give  appropriate 
significance  to  the  fouling  potential  of 
edible  oUs  (USDOI/FWS,  1994). 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
also  had  evaluated  the  effects  on  the 
environment  of  spilled  non-petroleum 
oils,  including  coconut,  com, 
cottonseed,  fish,  and  palm  oils. 
(Memorandum  of  Record,  dated  Jime  3, 
1993.  from  the  Department  of  Commerce 
(DOC)/NOAA  Hazardous  Materials 
Response  and  Assessment  Division.) 
The  NOAA  assessment,  based  on 
literature  research,  addresses  physical 
and  chemical  properties  and  toxicity  of 
diese  and  other  oils,  and  indicates  that 
some  edible  oils,  when  spilled,  may 
have  adverse  environmental  effects. 
(The  views  of  the  FWS  and  NOAA  on 
the  adverse  effects  of  animal  fats  and 
v^etables  are  discussed  in  detail  in  the 
prmmble  to  the  U.S.  Coast  Guard's  final 
rule  setting  forth  response  plan 
requirements  for  marine  transportation- 
refeted  fecilities.  (61  FR  7890,  7907- 
7908,  Feb.  29, 1996]  and  are  included  in 
the  docket  that  supports  this  decision. 
These  views  also  are  discussed  in  EPA's 
Request  for  Date  and  Comment  on 
Response  Strategies  for  Facilities  That 
Handle,  Store,  or  Transport  Certain 
Non-Petroleum  Oils,  59  FR  53742- 
53743.  October  26. 1994.) 

On  October  26. 1994.  in  view  of  the 
differing  scientific  conclusions  reached 
by  the  Petitioners,  the  FWS,  and  other 
groups  and  agencies.  EPA  requested 
Inoader  public  conunent  on  issues 
raised  by  the  Petitionms  in  a  notice  and 
request  for  date  (Request  for  Date  and 
Comment  on  Response  Strategies  for 
Facilities  That  Handle,  Store,  or 
Transport  Certain  Non-Petroleum  Oils, 
59  FR  53742,  October  26,  1994).  These 
issues  included  whether  to  have 
different  specific  response  approaches 
for  releases  of  animal  fets  and  vegeteble 
oils  (rather  than  increased  flexibility), 
and  the  effects  on  the  environment  of 
releases  of  these  oils.  EPA  also  asked 
commenters  to  reconunend  specific  date 
that  relate  to  the  comparison  of 
petroletun  and  non-petroleum  oils.  EPA 
received  fourteen  comments  in  response 
to  its  October  26. 1994.  notice  and 
request  for  date. 

Of  these  fourteen  commenters.  most 
agreed  with  the  trade  associations' 
request  that  EPA  should  modify  the  FRP 
rule.  Most  of  the  commenters  assoted 
that,  based  upon  the  ENVIRON  report, 
animal  fete  and  vegeteble  oils  are 
readily  biodegradable  and  not  (>ersistent 
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in  the  environment.  Certain  commenters 
also  argued  that  vegetable  oils  and 
animal  £ats  are  less  toxic  than  other 
types  of  oils.  Other  commenters  argued 
that  edible  oila  poae  less  risk  to  the 
enviroimieDt  because  they  are  typically 
stored  in  smaller  tanks  at  food 
processing  facilities,  whereas 
petroleum-based  oils  are  stored  in  larger 
tanks  at  petroleum  bcilities.  One 
commenter,  citing  the  unnecessary  and 
burdensome  regulations  and  the 
excellent  spill  record  of  the  animal  Eat 
and  vegetable  oil  industry,  stated  that 
EPA  should  differentiate  animal  fats  and 
vegetable  oils  bom  other  types  of  oils. 
One  commenter  questioned  the 
acciUBcy  of  the  EhTVIRON  report  and 
stated  that  non-petroleum  oils  can 
adversely  affect  fish  and  wildlife  and 
environmentally  sensitive  areas. 

B.  Background  on  the  Prxxessing  and 
Storage  of  Vegetable  Oils  and  Animal 
Fats 

In  1992.  approximately  20.8  billion 
pounds  of  vegetable  oils  and  anjnml  fats 
were  consumed  in  the  United  States, 
including  over  14.8  billion  pounds  for 
edible  uses;  and  more  than  5.9  billion 
pounds  for  inedible  uses,  such  as  soap, 
paint  or  varnish,  feed,  resins  and 
plastics,  lubricants,  fittty  acids,  and 
other  products  (Hui,  1996a).  The  extent 
of  processing  of  vegetable  oils  and 
animal  Eats  depends  on  the  ultimate  use 
of  the  product,  rtmmirnl  composition, 
which  determines  the  toxicity  and  fiate 
of  oils  in  the  environment,  changes  at 
each  step  in  processing,  as  impurities  or 
specific  components  are  removed  or 
chemicals  formed;  chemical 
composition  can  also  be  changed  by 
storage,  heating,  or  reactions  in  the 
environment  (Hui,  1996d;  Brekke, 
1980). 

Processing  steps  in  vegetable  oil 
facilities  are  generally  independent 
opecations  that  are  not  connected  by 
continuous  flow,  and  between  each 
processing  step  there  may  be  one  or 
more  storage  tanks  (Hui,  1996d).  M«iy 
crude  vegetable  oil  storage  tanks,  which 
are  usually  constructed  of  welded 
carbon  steel,  have  a  capacity  of  1 
million  pounds  (approximately  140,000 
gallons)  (Hui.  1996d).  They  may  be 
located  in  the  open  or  enclosed  in  a 
structure.  Storage  tanks  for  finished  fttts 
and  oils  are  generally  made  of  iron, 
stainless  steel,  or  aluminum  and 
typically  hold  between  75  and  200  tons 
(about  21.000  to  56.000  gallons)  of 
product 

In  a  typical  integrated  vegetable  oil 
processing  facility,  steps  may  include 
crude  oil  storage,  preparation,  extraction 
and  meal  finishing,  removal  of  gums 
and  lecithin  processing,  caustic  refining. 


bleaching  and  dry  removal  of  gums  and 
waxes,  hydrogenation, 
interesterification,  fractionation, 
deodorizing,  and  shortening  or 
margarine  production  (Hui,  1996d; 
Brekke,  1980).  During  these  steps, 
several  classes  of  materials  may  be 
removed,  such  as  gums,  phospholipids, 
pigments,  free  Catty  acids,  color  bodies, 
pigments,  metallic  prooxidants,  and 
residual  soaps.  New  compounds, 
including  oxidation  products,  polymers 
and  their  decomposition  products,  may 
be  formed  and  contaminants  introduced 
during  processing  (Hui.  1996d). 

Impurities  are  also  removed  and 
chemical  structure  modified  dining 
processing  of  animal  fats  (Hui,  1996d). 
The  major  animal  fats  are  lard  and 
tallow.  Steps  in  the  processing  of  animal 
fiats  may  include  rendering,  bleeching, 
hydrogenation,  deodorizing, 
interesterification,  and  fractionation. 
Rendering,  the  removal  of  fat  from 
animal  tissues  using  heat  or  mechanical 
means,  is  often  a  continuous  process 
that  results  in  products  that  require  no 
further  treatment  Further  refining 
removes  materials,  such  as  free  Catty 
acids  or  collagen  or  protein,  or  changes 
the  characteristics  of  the  fiat  for 
specialized  use. 

Spills  of  crude  vegetable  oils 
containing  gums,  phospholipids,  free 
fatty  adds,  and  a  host  of  other  chemical 
components  can  differ  greatly  from 
spills  of  processed  oils  in  their 
persistence  in  the  environment,  the 
environmental  compartments  in  which 
they  are  distributed,  the  breakdown 
products  that  they  form,  their  rate  of 
degradation,  and  the  exposure  and 
environmental  effiacts  that  they  produce. 
Some  minor  components  of  oils  can 
affect  their  properties  or  cause  adverse 
health  and  environmental  effiacts. 
Spilled  oils  and  Cats  can  be  transformed 
by  physical,  chemical,  or  biological 
procesaes  to  form  products  that  are  more 
or  less  toxic  than  the  original  oil, 
depending  on  the  specific  oil  and  the 
products  that  are  formed. 

The  EPA  has  considered  the 
Petitioners'  claims  in  detail.  EPA's 
technical  evaluation  on  the  Petitioners' 
claims  is  set  forth  in  section  II.  EPA's 
responses  to  suggested  changes  in  the 
FRP  regulation  are  provided  in  section 
nL  Detailed  studies  and  information  to 
support  this  document  are  provided  in 
a  Technical  Document,  which  is  located 
in  the  Docket 

n.  Technical  Evahiatkm  of  PMitioian' 


A.  Genetal 

The  Petitioners  claim  that  unlike  most 
if  not  all  other  oils,  animal  Cats  and 


vegetable  oils  are  non-toxic,  readily 
biodegradable,  not  persistent  in  the 
environment,  and  in  fiact  are  essoitial 
components  of  human  and  wildlife 
diets.  Most  of  the  Petitioners'  arguments 
focus  on  toxicity,  although  toxicity  is 
only  one  of  several  mechanisms  by 
which  oil  spills  cause  environmental 
damage. 

In  making  its  claims,  the  Petitioners 
have  disregarded  fundamental  scientific 
principles  and  ignored  a  large  body  of 
scientific  evidence  that  was  considered 
by  EPA  in  its  promulgation  of  rules 
implementing  the  requirements  of  the 
CWA.  The  ENVIRON  report  submitted 
by  the  Petitioners  acknowledges  that 
animal  fiats  and  vegetable  oils  can  cause 
oxygen  deprivation  and  coating  of 
animals,  but  the  Petitioners  incorrectly 
minimize  the  importance  of  these 
mechanisms  in  reusing  environmental 
damage  and  rely  instead  on  limited 
studies  in  narrow  areas  of  toxicity, 
which  are  then  improperly  generalized 
to  support  the  Petitioners'  claims. 

Petitioners'  submission  emphasizes 
that  animal  fiats  and  vegetable  oils  are 
used  by  all  organisms  for  food.  The 
ingestion  of  small  quantities  of  edible 
oils  by  humans,  however,  is  a 
completely  difCarent  situation  from 
spills  of  oil  into  the  environment  These 
situations  differ  markedly  in  the  extent 
and  duration  of  exposure,  the  route  of 
exposure,  the  species  exposed,  the 
composition  of  the  chemicals  involved, 
the  circumstances  surroiuiding  the 
exposure,  and  the  types  of  effects 
produced — factors  that  determine  the 
toxicity  and  severity  of  the  adverse 
effiacts  of  chemicals.  Thus,  even  if  the 
human  consumption  of  small  quantities 
of  oils  in  Cood  were  judged  completely 
safe,  no  inferences  could  be  drawn 
about  the  toxicity  and  other  effiacts  of 
vegetable  oils  and  animal  Cats  on 
environmental  organisms  exposed  in  the 
very  difiiarent  circiunstances  of  oil 
spills. 

The  Petitioners'  arguments  about 
toxicity  do  not  addrws  the  central  inue: 
Spills  of  animal  fats  and  vegetable  oils 
kill  or  injure  fish,  birds,  mammals,  and 
other  species  and  produce  a  host  of 
other  undesirable  effects.  Whether  this 
deeth  and  destruction  results  from 
toxicity  or  from  other  processes,  spills 
of  animal  Cats  and  vegetable  oils  should 
be  prevented  and  if  spills  occur,  quickly 
removed  to  reduce  the  environmental 
harm  and  other  adverse  efiiects  they 
produce. 

B.  Petitioners'  Claim:  Animal  Fats  and 
Vegetable  Oils  Are  Non-Toxic 

The  Petitioners  claim  that  EPA's 
implementation  of  the  response  plan 
provisions  and  other  regulatory  changes 
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under  the  CWA  are  inconsistent  with 
established  regulatory  principles  and 
with  the  available  scientific  data  related 
to  animal  fats  and  vegetable  oils,  which, 
unlike  other  oils,  are  non-toxic. 

EPA  Response:  For  a  number  of 
reasons  that  are  detailed  in  this 
dociunent  and  the  Technical  Document, 
EPA  disagrees  with  the  Petitioners' 
contention  that  animal  fats  and 
vegetable  oils  are  non-toxic  when 
spilled  into  the  environment.  First, 
while  the  Petitioners  rely  on  laboratory 
tests  that  measure  only  the  acute  lethal 
effects  of  some  vegetable  oils  and 
animal  fats  in  one  species  of  fish,  these 
tests  say  nothing  about  other  acute  toxic 
effects  or  long-term  toxic  effects,  or 
toxic  effebts  on  other  species  or 
ecosystems,  or  toxic  effiects  of  oil  spilled 
in  the  environment  imder  conditions 
that  differ  from  those  in  the  laboratory. 
Second,  the  tests  submitted  by  the 
Petitioners  cannot  demonstrate  "non- 
toxicity"  of  vegetable  oils  and  animal 
fats;  indeed  the  tests  described  in  the 
study  only  measure  the  lethality  of  the 
oils  tested  under  a  given  set  of 
experimental  conditions.  Third,  other ' 
information  and  data  indicate  that 
animal  fiats  and  vegetable  oils,  their 
components,  and  degradation  products 
are  not  as  "non-toxi^'  as  the  Petitioners 
assert  Fourth,  while  low  levels  of 
certain  animal  fats  and  vegetable  oils  or 
their  components  may  be  essential 
constituents  of  the  diet  of  humans  and 
wildlife,  adverse  effects  occur  from 
exposure  to  high  levels  of  these 
chemicals.  Numerous  examples  in  the 
scientific  literature  demonstrate  that 
essentiality  does  not  confer  safety  and 
essential  elements  can  produce  toxic 
effects  (Klaassen  et  al.,  1986;  NAS. 
1977a:  Rand  and  Petrocelli,  1985;  Hui. 
1996b). 

Furthermore,  EPA  emphasizes  that 
toxicity  is  only  one  of  several 
mechanisms  by  which  oil  spills  cause 
environmental  damage.  As  discussed 
below,  the  physical  effiacts  of  spilled 
oil — such  as  coating  animals  and  plants 
with  oil  and  suffocation  of  aquatic 
oi^ganisms  from  oxygen  depletion-^and 
the  destruction  of  the  food  supply  kill 
birds  and  mammals,  destroy  fish  and 
other  aquatic  species,  and  damage  their 
habitats. 

By  contaminating  food  sources, 
reducing  breeding  animals  and  plants 
that  provide  future  food,  contaminating 
nesting  habitats,  and  reducing 
reproductive  success  through 
contamination  and  reduced  hatchability 
of  eggs,  even  oils  that  remain  in  the 
environment  for  relatively  short  periods 
of  time  can  cause  long-term  deleterious 
effects  years  after  the  oil  was  spilled. 


1.  How  Animal  Fats  and  Vegetable  Oils 
Produce  Adverse  Environmental  Effects 

The  deleterious  environmental  effects 
of  spills  of  petroleum  oils  and  non- 
petroleiun  oils,  including  animal  fats 
and  vegetable  oils,  are  produced 
through  physical  contact  and 
destruction  of  food  sources  as  well  as 
toxic  contamination  (USDOC/NOAA, 
1996;  NAS,  1985e;  Crump-Wiesner  and 
Jennings,  1975;  Frink.  1994;  Frink  and 
Miller.  1995;  Hartung,  1995;  USDOI/ 
FWS.  1994).  Nearly  all  of  the  most 
immediate  and  devastating 
environmental  effects  from  oil  spills — 
such  as  smothering  of  fish  or  coating  of 
birds  and  mammals  and  their  food  with 
oil — are  physical  effiacts  related  to  the 
physical  properties  of  oils  and  their 
physical  interactions  with  living 
systems  (Hartung,  1995). 

While  these  immediate  physical 
effiacts  and  effects  on  food  sources  may 
not  be  considered  the  result  of 
"toxicity"  in  the  classic  sense — Le., 
effects  that  are  produced  when  a 
chemical  reacts  with  a  specific  receptor 
site  of  an  oi^ganism  at  a  high  enough 
concentration  for  a  sufficient  length  of 
time  (Rand  and  Petrocelli,  1985)— 
severe  debilitation  and  death  of  fish  and 
wildlife  are  caused  by  spills  of  animal 
fets  and  vegetable  oils,  other  non- 
petroleum  oils,  and  petroleum  oils  and 
their  products.  Adverse  environmental 
efiiects  can  occur  long  after  the  initial 
exposure  to  animal  feta  and  vegetable 
oils  because  of  toxicity,  persistence  of 
products  in  the  environment,  or 
destruction  of  food  sources  and  habitat 
and  diminished  reproduction  resulthig 
from  physical  effects  or  toxicity. 

2.  Physical  Properties 

Petroleum  oils  and  non-petroleum 
oils,  including  vegetable  oils  and  animal 
fets,  share  common  physical  properties 
and  produce  similar  environmental 
effecis  (Crump-Wiesner  and  Jennings, 
1975;  USDOI,  1994;  Frink.  1994).  When 
spilled  in  the  aquatic  environment, 
petroleum  oils,  animal  fets  and 
vegetable  oils  and  their  fetty  acid ' 
constituents  may  float  on  the  water's 
surfece,  become  sol^bilized  or 
emulsified  in  the  water  column,  or  settle 
on  the  bottom  as  a  sludge,  depending  on 
their  physical  and  chemical  properties 
(Crump-Wiesner  and  Jennings,  1975; 
DOC/NOAA,  1992, 1996).  Vegetable  oils 
and  animal  fets  that  are  solid  at  room 
temperature  still  serve  as  potent 
physical  contaminants  and  are  much 
more  difficult  to  remove  from  affected 
animals  than  petroleum  oil  (Frink, 
1994). 

While  the  physical  properties  of 
vegetable  oils  and  animal  fets  are  highly 


variable,  most  fall  within  in  a  range  that 
is  similar  to  the  physical  parameters  for 
petroleiun  oils.  (See  Appendix  I,  Table 
1:  Comparison  of  Physical  Properties  of 
Vegetable  Oils  and  Animal  Fats  With 
Petroleum  Oils  and  Table  2:  Comparison 
of  Vegetable  Oils  and  Anipud  Fats  with 
Petroleum  Oils).  Common  properties — 
such  as  solubility,  specific  gravity,  and 
viscosity — are  responsible  for  the 
similar  environmental  effects  of 
petroleum  and  vegetable  oils  and  animal 
fets.  Petroleum  and  vegetable  oils  and 
animal  fets  can  enter  all  parts  of  an 
aquatic  system  and  adjacent  shoreline, 
and  similar  methods  of  contaimnent, 
removal  and  cleanup  are  used  to  reduce 
the  harm  created  by  spills  of  petroleum 
and  vegetable  oils  and  animal  fats. 

3.  Chemical  Composition 

The  chemical  composition  and 
physical  properties  of  petroleum  and 
non-petroleum  oils,  including  vegetable 
oils  and  animal  fets,  determine  their  fete 
in  the  environment  (where  they  go, 
reectiona,  rate  of  disappearance)  and  the 
exposure  and  adverse  effects  that  they 
produce.  The  chemical  composition 
changes  at  each  step  in  processing,  as 
impurities  or  specific  components  are 
removed  or  chemicals  formed  (Hui, 
1996d;  Brekke,  1980).  Chemical 
composition  can  also  change  with 
storage,  heating,  or  reactions  in  the 
environment 

The  main  constituents  of  vegefeble 
oUs  and  animal  fets  are  esters  of  glycerol 
and  fetty  acids  (Hui,  1996b).  The  ester 
linkages  can  be  hydrolyzed  to  yield  free 
fetty  acids  and  glycerol.  While 
triglycerides  (triacylglycerols) 
predominate,  fets  and  oils  also  contain 
mono-  and  diglycerides  (mono-and 
diacylglycerols)  and  other  lipids,  e.g., 
phosphatides  and  cholesterol,  free  fetty 
acids,  and  small  amounts  of  other 
compounds.  Fats  and  oils  also  contain 
other  minor  components,  such  as 
polynuclear  aromatic  hydrocarbons 
(PAHs).  Like  vegetable  oils  and  animal 
fets.  petroleum  crude  oils  are 
hydrocarbon  mixtures  that  can  be 
further  processed  to  make  specific 
products;  but  the  hydrocarbon 
constituents  of  petroleum  oils  are 
primarily  alkanes  (paraffins), 
cycloalkanes,  and  aromatic 
hydrocarbons  (lARC,  1989). 

Fatty  adds  largely  determine  the 
chemical  and  physical  properties  of 
triglycerides  (Hui,  1996a)  and  influence 
their  fete  and  effiects  in  the 
environment  The  structure  of  the  fetty 
adds  can  change  as  they  are  processed, 
stored,  heated,  or  transformed  by 
physical,  chemical,  and  biological 
processes  in  the  environment.  The  fetty 
add  composition  of  vegetable  oils  and 
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«niin»l  (its  varies  with  plant  or  uninuil 
species,  season,  geographical  location, 
feed,  and  other  fectors. 

The  physical  and  chemical  properties 
of  petroleum  and  noD-petroleum  oils 
can  change  after  they  have  spilled  into 
the  environment.  Spilled  oil  can  he 
transformed  through  a  wide  variety  of 
physical,  chemical,  and  biological 
processes  (USDOC/NOAA,  1992a, 
1996).  Thme  processes  are  afEiscted  by 
many  fiKtors,  among  them  temperature, 
oxygen,  li^t,  ionizing  radiation,  and 
the  presence  of  metals  (Kiritsakis,  1990; 
Hui.  1996a.  1996d). 

As  the  composition  of  the  oil  changes, 
so  does  its  fete  in  the  environmmit  and 
its  toxicity.  The  products  that  are 
formed  can  be  more  or  less  toxic  than 
the  original  oil.  depending  on  the 
specific  oil  and  the  products  that  are 
formed.  Ondation  of  vegetable  oils  and 
animal  fets.  which  may  contribute 
rancid  off-Qavots  and  odors,  can  create 
products,  such  as  cyclic  monomers  and 
oxycholesterols  that  are  toxic  at 
relatively  low  concentrations  (Htii, 
1996a).  Polymers  of  soybean  oil  and 
sunflower  oil  can  form  concrete-like 
aggragites  with  soil  or  sand  that  cannot 
be  readily  degraded  by  bacteria  and 
remain  in  the  environment  for  many 
3rears  after  they  are  spilled  (Minnesota, 
1963:  Mudge.  1995,  1997a.  1997b). 
Petroleum  oils  also  undergo  oxidation 
and  polymerization  reactions  and  can 
form  tars  that  persist  in  the  environment 
for  years  (NAS.  1965d). 

4.  Environmental  Effects 

Spills  of  petroleum  and  vegetable  oils 
and  animal  fets  can  harm  aquatic 
(wganisms  and  wildlife  in  many  vrajfs 
(Qrump-Wiesner  and  )etmings,  1975): 

•  Ou  can  coat  the  feathers  and  fiir  of 
birds  and  mammals  and  cause  drowning 
and  hypothermia  and  increesad 
vulnerability  to  starvation  and  predators 
from  lack  of  mobility. 

•  Oils  can  act  on  the  epithelial 
surfeces  of  fish,  accumulate  on  gills,  and 
prevent  respiration.  The  oil  coating  of 
surfece  waters  can  interfere  with  natural 
processes  of  reaeration  and 
photosynthesis.  Organisms  and  algae 
coated  with  oil  may  settle  to  the  bottom 
with  suspended  solids  along  with  other 
oily  substances  that  can  destroy  benthic 
(wganisms  and  interfere  with  spawning 


•  Oils  can  increase  BCH)  and  deplete 
water  of  oxygen  sufficimidy  to  kill  fish. 

•  Oils  can  cause  starvation  of  fish  and 
wildlife  by  meting  food  and  removing 
the  food  supply.  Animals  that  ingest 
large  amounts  of  oil  through 
contaminated  food  or  preening 
themselves  may  die  as  the  result  of  the 
oil  ii^eated.  Animab  can  also  starve 


because  of  increesed  energy  demands 
needed  to  maintain  body  temperature 
when  they  are  coated  with  oil. 

•  Oils  can  exert  a  direct  toxic  action 
on  fish,  wildlife,  or  their  food  supply. 

•  Oils  can  taint  the  flavor  and  cause 
intestinal  lesions  from  laxative 
properties  in  fish. 

•  Oils  can  foul  shorelines  and 
beaches.  Oil  spills  can  also  create  rancid 
odors. 

The  environmental  effects  of 
vegetable  oils  and  aniTnal  fets  and 
petroleum  oils,  their  chemical  and 
physical  prop>erties,  and  their 
environmental  fete  are  compared  in 
Appendix  I.  Table  2. 

a.  Physical  Effects  of  Spilled  Oil. 
Physical  eflects  produce  nearly  all  of  the 
most  immediate  and  devastating 
environmental  effects  from  oil  spills. 
Even  oils  that  remain  in  the 
environment  for  relatively  short  periods 
of  time  can  cause  long-term  deleterious 
effects  years  alter  the  oil  was  spilled. 

Coating  with  Oil.  Among  the 
inunediate  effects  of  oil  spills  is  the 
coating  of  the  fieathers  of  birds  and  fur 
of  mammals  (Hartimg,  1995).  Coating  of 
animals  and  their  food  supply  is 
prodiu»d  by  spills  of  petroletmi  and 
non-petroleum  oils  alike.  Birds  and 
some  mammals,  such  as  sea  otters  and 
river  otters  that  depend  upon  entrained 
air  for  buoyancy  and  insulation,  are 
particularly  vulnerable  to  harm  from 
spills  of  non-petroleum  and  petroleum 
oils  fNAS.  1985e;  Hartung,  1967,  1995). 
In  freshwater  or  tidal  brackish  waters, 
oiled  birds  are  usually  waterfowl  and 
wading  birds,  such  as  herons 
(Alexander,  1983). 

Birds  and  mammals  become  coated 
with  oil  when  they  land  in  an  oil  slick 
or  surface  from  underneath  (Hartimg. 
1995).  Oil  alters  the  structure  and 
function  of  the  feathers  and  fiir  by 
disrupting  their  orderly  arrangemer  t, 
thereby  reducing  entrainment  of  air  and 
causing  loss  of  buoyancy  and  thermal 
insulation  (Rozemeijer,  1992;  Leightcm. 
1995:  Frink  and  Miller.  1995:  NAS, 
1985e:  Alexander.  1983;  Hartung.  1967, 
1995;  Crump-Wiesner  and  Jennings, 
1975).  As  the  plumage  absorbs  water, 
the  weight  and  body  mass  of  the  birds 
increases,  and  the  birds  sink  and  may 
drown.  Birds  and  mammals,  with 
fsethers  or  fur  matted  down  by 
petroleum  or  non-petroleum  oils,  can 
also  die  frxsm  hypothermia  and/or 
dehydration  and  diarrhea  or  fell  victim 
to  predators. 

Birds  that  are  able  to  endiire  excess 
chilling  while  avoiding  their  predators 
may  reach  shore  and  sit  or  stand  in  a 
state  of  shock  (NAS,  1985e:  Alexander, 
1983).  To  maintain  body  temperature, 
such  birds  would  have  to  eat  twice  the 


normal  amount  of  food;  yet  they  are 
often  isolated  bom  their  food  supply 
(Hartimg,  1967, 1995;  Alexander.  1983). 
Fat  and  muscular  energy  reserves  of 
these  birds  are  rapidly  exhausted  and 
their  body  temperature  drops  (Hartung, 
1967;  Croxall,  1977;  Alexander,  1983; 
Rozemeijer  et  al.,  1992).  As  their 
app>etite  declines,  death  bom  starvation 
ensues.  Similarly,  sea  otters  with  for 
coated  with  oil  require  increased 
metabolism  to  compensate  for  major 
changes  in  conductance  and  heat  flow 
•croas  the  body  surfece  (Hartimg.  1967. 
1905;  Kooyman.  1977;  Williams  et  al.. 
1990;  NAS,  1985e). 

Oiled  birds  tend  to  preen  their 
feathers  and  may  ingest  large  amounts 
of  oil  from  attempting  to  clean    - 
themselves  and  from  consuming  oil- 
contaminated  food  and  oil  particles 
(Frink,  1994;  Prink  and  Miller,  1995; 
Alexander,  1983;  NAS,  1985e;  Hartung, 
1965, 1967, 1995).  Bird  rescuers  have 
described  dead  birds  with  organs  filled 
with  oil  from  eating  oiled  food  (Lyall. 
1996;  Frink  and  MiUer.  1995).  Oil  can 
also  be  transferred  to  birds  through 
consumption  of  fouled  prey  or  direct 
contact  with  the  oiled  shoreline  or 
surfece  water  (Frink  and  Miller.  1995; 
Smith  and  Herunter,  1989).  The  coated 
birds  that  are  observed  after  oil  spills 
are  probably  a  small  proportion  of  the 
total  affscted.  as  weakened  birds  are 
likely  victims  of  predators  (Hartung, 
1995:  Alexander,  1983;  NAS,  1985e; 
Lyall,  1996:  Frink  and  Miller,  1995; 
McKelvey  et  al.,  1980;  Smith  and 
Herunter,  1989;  Minnesota.  1963). 

Small  spills  of  vegetable  oil.  animal 
fet  and  petroleum  oils  can  cause  great 
ecological  damage,  depending  upon  the 
location  of  the  spill  and  other  fectors. 
Even  a  small  spul  of  vegetable  oU  can 
be  far  more  Hamaging  to  aquatic  birds 
than  certain  petroleum  oils  (McKelvey 
et  al.,  1980;  Smith  and  Herunter,  1989). 

Suffocation.  Suffocation  and  death  of 
fish  and  other  biota  are  often  the 
consequence  of  oxygen  depletion  of  the  ^ 
water.  Oxygen  depletion  can  result  frran 
reduced  oxygen  exchange  across  the  air- 
water  surfece  below  the  spilled  oil  or 
from  the  high  BOD  produced  by  microor 
gwnisms  degrading  oil  (Crump-Wiesner 
and  Jennings,  1975;  Mudge,  1995). 
While  a  higher  BOD  is  associated  with 
greater  biodegradability,  it  also  reflects 
the  increased  likelihood  of  oxygen 
depletion  and  potential  sufibcation  td 
aquatic  organisms  under  certain 
environmental  conditions  (Crump- 
Wiesner  and  Jennings,  1975).  Oxygen 
depletion  and  sufibcation  are  produced 
by  petroleum  and  non-petroleum  oils, 
including  animal  fets  and  vegetable  oils. 
Under  certain  conditions,  however, 
some  vegetable  oils  and  animal  fets 
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present  a  far  greater  risk  to  aquatic 
organisms  than  other  oils  spilled  in  the 
environment,  as  indicated  by  their 
greater  BOD. 

According  to  studies  designed  to 
measure  the  degradation  of  fets  in 
wastewater,  some  food  oils  exhibit 
nearly  twice  the  BOD  of  fuel  oil  and 
several  times  the  BOD  of  other 
petroleum-based  oils  (Groenewold, 
1982;  Institute.  1985;  Crump-Wiesner 
and  Jennings.  1975).  While  the  higher 
BOD  of  food  oils  is  associated  with 
greater  biod^radability  by 
microorganisms  using  oxygen,  it  also 
reflects  the  increased  likelihood  of 
oxygen  depletion  and  suffocation  of 
aquatic  organisms  under  certain 
environmental  conditions  (Groenewold. 
1982;  Institute.  1985;  Crump-Wiesnw 
and  Jennings.  1975).  Oil  creates  the 
greatest  demand  on  the  dissolved 
oxygen  concentration  in  smaller  water 
bodies,  depending  on  the  extent  of 
mjying  (Crump-Wiesner  and  Jennings. 
1975). 

Contamination  of  Eggs.  After  spills  of 
non-petroleum  and  petroleum  mis.  oil 
can  be  transfBrred  from  birds'  plimiage 
to  the  eggs  they  are  Katrhing  Petroleum 
and  non-petroleum  oils,  including 
vegetable  oils  and  animal  iaXs,  can 
smother  an  avian  embryo  by  disrupting 
the  egg/air  interface,  sealing  pores,  and 
preventing  gas  exchange  (Albers.  1977; 
Szaio  and  Albers.  1977;  Leighton.  1995; 
USDOI.  1994). 

In  addition  to  the  severe  physical 
effects  produced  by  non-petroleum  and 
petroleum  oils,  some  p^roleum  oils  can 
also  damage  embryos  apparently 
through  mechanisms  of  toxicity  (AUmib. 
1977;  Szaro  and  Albers.  1977;  Lei^iton. 
1995;  Szaro.  1977:  NAS.  1985e).  V«y 
small  quantities  of  petroleum  or  crude 
oil  cause  mortality  and  developmental 
effects  in  avian  embryos  from  a  wide 
variety  of  species  (Leighton.  1995;  NAS. 
1985c).  WbuBther  vegetable  oils  and 
animal  fets  can  harm  embryos  through 
toxicity  as  well  as  physical  effects  is 
unknown,  for  no  studies  of  the  toxicity 
of  vegetable  oils  and  animal  fets  to  avian 
embryos  and  developing  birds  were 
located. 

b.  Bffacts  of  Oil  on  Metabolic. 
Requirements.  To  survive  spills  of 
petroleum  and  non-petroleum  oils, 
animals  require  increased  energy  (NAS. 
1985e:  Hartung.  1967. 1995).  Birds 
coated  with  oil  must  eat  twice  their  food 
ration  to  maintain  body  temperature 
(Hartung  1967. 1995).  Yet  birds  are  often 
isolated  from  their  food  sources 
following  an  oil  spill  or  find  their  food 
coated  with  oil  (Haitimg  1967, 1995). 
Sublethal  effects  can  Increase 
vulnnability  to  disease  or  decrease 
growth  and  reproductive  success. 


although  the  individual  may  continue  to 
live  for  some  time  (NAS.  1965e:  Frink 
and  Miller,  1995;  Smith  and  Herunter. 
1989). 

Studies  of  polluted  animals  show  that 
physiological  stress  is  manifested  in 
ni^er  raiergy  demand  (Sanders  et  aL. 
1980).  When  increasing  environmental 
stress  greatly  elevates  metabolism  and 
reduces  assimilation,  little  energy 
remains  for  growth  and  reproduction,  so 
that  most  species  disappear  and  only  a 
few  tolerant  species  survive  in 
chronically  polluted  environments.  Oil 
pollution  also  forces  animals  to  turn 
from  the  most  economical  biochemical 
pathways  to  other  more  costly 
physiological  pathways. 

c.  Effects  of  Oil  on  Pood  and  the  Food 
Web,  Communities,  and  Ecosystems. 
The  effects  of  oil  on  the  food  web  and 
community  structures  depend  on  the 
type  and  amount  of  oil  spilled,  the 
physical  natnre  of  the  area,  nutritional 
status,  oxygen  concentration,  and 

Srevious  exposure  of  the  impacted  area 
4AS.  1985e).  Geographic  location 
appears  far  more  important  in 
determining  die  impacts  of  oU  spills 
than  spill  size  (Frink  and  Miller,  1995; 
McKelvey  et  al.,  1980).  The  community 
structure  and  activities  of  microbes  that 
degrade  petroleum  oil  are  affected  by 
both  catastrophic  and  chronic  spills. 
The  risks  from  oil  spills  can  be  shifted 
from  those  associated  with  toxicity  to 
those  associated  with  habitat,  e.g.. 
predator-prey  interaction  (NAS.  1985e). 

The  vummbility  of  species  and 
individuals  to  oil  spilk  varies  greatly 
(NAS.  1985e).  and  the  extent  and  rate  of 
recovery  depends  on  many  fectors.  In 
enclosed  waters  where  recruitment  of 
organisms  from  outside  becomes  less 
impntant.  intrinsic  fectors  may  limit 
the  recovery  of  the  zooplankton 
community.  Plant  communities  too  can 
be  affected  long  after  an  oil  spill,  with 
imhalanrtia  persisting  for  a  decade  at 
more,  even  after  the  floral  community  is 
reest^lished  (Sandms  et  al.,  1980). 
When  diversity  and  density  have 
increased  and  stabilized  many  years 
after  a  spill,  behavioral  responses  may 
continue  to  be  distorted  or  biochemical 
pathwajrs  may  be  shifted  from  effideot 
to  mote  costlypathways. 

d.  Indirect  ^fects.  While  not 
generally  regarded  as  classic  "toxicity." 
high  levels  of  fetty  adds  and 
triglycerides  from  vegetable  oils  and 
anLnal  fets  can  upset  the  fermentation 
and  digestion  of  ruminants,  such  as 
cattle,  goats,  deer,  antelope,  sheep, 
moose,  buffelos.  and  bighorn  sheep  (Van 
Soest.  1994).  Although  intake  of  normal 
levels  of  lipids  does  not  affect 
fermentation  in  ruminants,  excess 
unsaturated  fetty  acids  and  triglycerides 


can  profoundly  suppress  essential 
fermentation  bacteria  and  alter 
fermentation  balance,  lipid  metabolism, 
and  milk  fet  production.  Methane 
suppression  is  likely  Mrith  a  single  large 
dose  of  unsaturated  oil  that  excseds  the 
threshold  of  tolerance  by  fermentation 
becteria.  A  practical  limit  for  fet  of 
about  8-10%  of  dietary  dry  matter  is 
expected  (personal  communication.  D. 
Ullrey.  1996). 

Indirect  efiiects  also  occur  vidieo 
petroleum  oil  is  spilled  in  the 
environment  (NAS,  1985e).  After  a  spill 
of  number  5  fuel  oil,  the  herring 
population  was  reduced  because  of 
increased  fungal  damage  to  fish  eggs, 
which  in  turn  resulted  from  a  decreesed 
population  of  amphipods  which  graze 
fungi  growing  on  fish  eggs. 

5.  Toxicity 

Adverse  effects  occur  through  both 
non-toxic  and  toxic  mechanisms. 
Whether  an  adverse  effect  occurs 
through  toxicity  or  other  mechanisms  is 
often  imknown  (Yannai,  1980).  For  • 
example,  birds  exposed  to  spilled  ail 
may  die  from  non-toxic  mechanisms 
— starvation,  hypothermia,  drowming. 
shock,  susceptibility  to  predat(»s 
because  of  a  food  supply  that  is 
inadequate  to  support  increased  energy 
requirements,  and  consumption  of  oiled 
food  or  oil  from  preening  that  clogs  their 
organs —  or  from  the  toxicity  of 
chemicals  or  biotransformation  {xoducts 
in  die  oil.  The  deaths  of  the  lurds  occur, 
regardless  of  the  mechanisms  involved 
or  knowledge  about  these  mechanisms. 

Toxicology  is  the  study  of  the  adverse 
eSiects  of  chemicals  on  living  organisms, 
including  lethality;  reproductive  effscts; 
effects  on  development;  cancer  effects 
on  the  nervous  system,  kidney,  liver, 
immune  system,  or  other  organs;  and 
biochemioal  effects,  such  as  enzyme 
inhibition  (Klaassen  et  aL.  1986;  Rand 
and  Petrocelli.  1985).  To  examine  the 
nature  of  toxic  effects  and  evaluate  the 
prt>bability  of  their  occurrence,  factors 
that  afEsct  toxid^  must  be  known.  A 
brief  discussion  of  toxicity  is  presented 
below.  The  supporting  Technical 
Document  discusses  tpxictrfogy  in 
greater  depth. 

a.  Principles  of  Toxicology.  The 
toxicity  of  chemicals  depends  on  fectors 
that  are  related  to  the  organism  itseU. 
chemical  composition,  external 
environmental  fectors.  and  the  exposure 
situation.  The  necessity  of  considwing 
many  fectors  in  the  evaluation  of 
toxidty  is  undoscored  in  besic 
textbooks  about  toxicology,  such  as 
Casarett  and  Doull's  Toxicology  that 
state: 

***  *  *  WfastharornotatoxicrBtponsa 
occius  is  dependent  *  *  *  on  the  chemical 
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and  physical  propeitiM  of  the  agnit.  ths 
•xposun  Bituation.  and  the  suaceptiiHlity  of 
the  biologic  aystem  or  subiect.  Thus  to 
chancterixe  hilly  the  potential  hazard  of  a 
•pacific  rhemiral  agent,  we  need  to  know  not 
only  what  type  of  effact  it  producea  and  the 
doee  raquixed  to  produce  tika  effact  but  alao 
infonnation  about  the  agaot.  the  expoaure, 
and  the  mibjact  *  *  "' (Amdur  e<  a/..  1991). 

The  hazards  and  risks  from 
environmental  exposures  to  r  ham  ire  U 
ara  aaaaaaed  with  toxicological  studies 
in  the  laboratory  and  with 
epidemiological  studies,  while  field 
studies  may  be  used  to  assess  the 
ecological  effects  of  chemicals  on 
multiple  species  or  ecosystems  (NAS. 
19a5c;  NAS.  1977a;  OSTP,  1985;  Rand 
and  Petrocelli.  1985).  Toxic  chemicals 
enter  the  body  primarily  by  ingestion, 
inhalation,  and  skin  contact  (Klaaasen  et 
al..  1986).  The  toxic  eflects  from  acute 
exposure  to  a  chemical  (e.g..  a  single 
dose  during  a  short  period  of  time  such 
as  24  hours)  may  differ  greatly  from 
thoae  produced  by  long-term  (chratuc) 
exposures.  Toxic  ^fects  can  be 
inunediate  or  they  can  be  delayed. 

A  substance  that  is  harmless  at  low 
concentrations  in  food  may  be 
hazardous  if  it  comprises  a  large  portion 
of  the  diet  Because  there  is  little  margin 
of  safety  for  many  of  the  elements  to 
which  people  are  exposed  daily,  the 
daily  intake  of  many  elements  in  the 
diet,  such  as  iron,  could  not  be 
inuoaaud  5  orlO  times  without  adverse 
efiects  (Klaassen  ei  ai.,  1986). 

b.  Exposure  From  Oil  Spills.  Spills  of 
petroleum  and  vegetable  oils  and  animal 
&ts  dtiring  processing,  storage,  and 
transportation  can  result  in  acute  or 
chronic  exposures  to  Qsh  and  wildlife. 
Not  only  massive  spills  but  small 
quantities  that  are  spilled  repeatedly 
may  result  in  environmental  harm 
(Alexander.  1963;  McXelvey  et  al..  1980; 
Smith  and  Herunter.  1989).  Small 
volume  spills  can  produce  severe 
environmental  damage  because  of  the 
behavior  ef  oils  in  the  environment. 
their  physical  effects,  and  the  toxicity  of 
some  oil  constituents  and  ^ 

transfbnnation  products.  Many  of  the  ^^ 
immediate,  devastating  offsets  of  spilled 
petroleum  and  vegetable  oib  and  animal 
Gits,  six:h  as  x>ating,  suffocation,  and 
other  physical  effec^|occur  during 
acute  exposures.  Lonpterm  ^ects  have 
also  been  reported  from  spilttof 
petroleum  oil.  vegetable  oils  and  animal 
fat. 

During  an  oil  spill,  the  potential  for 
significant  exposures  is  very  high 
(Hartung.  1995).  Unlike  laboratory 
experiments  using  (»ntrolled  amounts 
of  oil.  large  amounts  of  oil  may  be 
released  during  spills.  While  the  initial 
mortalities  of  birds  and  mam  main 


exposed  to  spilled  oil  ar«  usually  from 
dro%vning  or  hypothermia  resulting  from 
coating,  the  ingestion  of  oil  begins  to 
contribute  to  efiiects  later  as  birds 
consume  large  amounts  of  oH  through 
preening  or  ingestion  of  oil- 
contaminated  food  and  oil  particles 
(Hartung.  1967.  1995).  Fish  and  other 
aquatic  organisms  may  die  from 
suffocation  soon  after  an  oil  spill  or 
exhibit  toxic  efiiscts.  including  cancer 
and  advene  effiscts  on  growth  and 
reproduction.  folloMring  acute  at  chronic 
exposures  to  spilled  oils  and  fiiti  or 
their  breakdown  products. 

Spilled  oil  can  be  transformed 
through  a  wide  variety  of  physical, 
chemical,  and  biological  weathering 
processes  that  change  oil  composition, 
behavior,  exposure  routes,  and  toxicity 
(USDOC/NOAA  1992.  1996).  Whether 
the  environmental  Cate  and  toxir  ty  of 
the  transformation  products  difi  /s  from 
that  of  the  parent  depeaids  upon  the 
specific  oil  and  products  that  are 
formed. 

c.  Toxidiy  a//¥tro/eum  Oils.  The 
toxic  effects  of  petroleum  oils  are 
summarized  in  Appendix  I.  Table  2.  The 
effiscts  of  petroleum  oils  have  been 
investigated  extensively  in  many 
species  (NAS.  1985e;  lARC.  1984; 
Albers.  1995).  Commonly  reported 
individual  effects  of  petroleum  oils 
include  impaired  reproduction  and 
reduced  growth  as  well  as  death  in 
plants,  fish,  birds,  invertebrates,  reptiles 
and  amphibians;  blood,  liver,  and 
kidney  disorders  in  fish,  birds,  and 
mammals;  malformations  in  fish  and 
birds:  altered  respiration  or  heart  rate  in 
invertebrates,  fish,  reptiles,  and 
amphibians;  altwed  endocrine  function 
in  fish  and  birds;  altered  behavior  in 
many  animal  species;  hypothermia  in 
birds  and  mamm^U;  impaired  salt  gland 
function  in  birds,  reptiles,  and 
amphibians:  altered  photosynthesis  in 
plants;  and  increased  cells  in  gills  and 
fin  wosion  in  fish.  Among  the  group 
effiscts  of  petroleiun  are  changes  in  local 
population  and  community  structure  in 
plants,  invertebrates  and  Inrds  and 
changes  in  biomass  of  plants  and 
invotefarates. 

Petroleum  oils  afiisct  nearly  all  aspects 
of  physiology  and  metabolism  and 
produce  impacts  on  numerous  organ 
systems  of  plants  and  animals  as  well  as 
altoing  local  populations,  commuiuty 
structure,  and  biomass  (Albas.  1995; 
NAS.  1985e).  Impaired  reproduction, 
reduced  growth  and  development, 
malformations,  behavioral  effiscts,  blood 
and  liver  and  kidney  disorders,  altered 
endocrine  function,  and  a  host  of  other 
effects  of  petroleum  oils  on  organisms 
have  been  re[>ortad. 


Certain  petroleum  products  and  crude 
oil  fractions  are  associated  with 
increased  cancer  in  refinery  workers 
and  laboratory  animals  (LARC.  1989).    -^ 
Many  of  these  petroleum  oils  contain, 
benzene  and  polynuclear  aromatic 
hydrocarbons  (PAHs),  toxic  constituents 
that  are  carcinogenic  in  humans  and 
animals.  Untreated  and  mildly  treated 
min«Bl  oils  are  canunogenic  to  hiunans. 
In  experimental  animals,  some 
distillates  and  cracked  residues  derived 
from  the  refining  of  crude  oil  and 
residual  (heavy)  fuel  oils  are 
carcinogenic.  There  is  limited  evidence 
in  experimental  animel^^  for  the 
carcinogenicity  of  luileaded  automotive 
gasoline,  fuel  oil  number  2.  crude  oil. 
and  naphtha  and  kerosene  produced  by 
certain  processes. 

d.  Toxicity  of  Vegetable  Oils  and 
Aninial  Fats.  The  toxicity  of  vegetable 
oils  and  animal  fats  and  the  toxic  effects 
on  many  systems  and  organs  in  the  body 
are  summarized  in  Appendix  I,  Table  2 
and  described  briefly  below.  A  detailed 
discussion  of  these  effects  is  included  in 
the  supporting  Technical  DoctmieiiL 

The  acute  aud  chronic  toxicity  of 
vegetable  oils  and  animal  fets.  types  of 
fets,  and  their  components  and 
degradation  products  have  beoa 
evaluated  in  toxicology  and 
epidemiological  studies.  Chemical  and 
physical  properties  of  the  particular 
animal  fet  or  vegetable  oil.  the  exposure 
situation,  the  biologic  systems  exposed, 
and  the  enviroiunental  conditions  that 
are  present  are  fectors  that  influence  the 
toxicity  of  a  chemical. 

Acute  lethality  tests  are  among  several 
measures  used  to  evaluate  acute 
toxicity.  They  can  be  employed  to  rank 
chemicals  or  to  screen  doses  that  may  be 
selected  for  longer  term  toxicity  testing, 
or  they  can  be  an  eariy  step  in  tiered 
hazard  assessment  approaches.  The  use 
of  different  protocols  and  test  species  in 
acute  lethality  tests  makes  comparison* 
between  tests  diffictilt.  For  example, 
although  the  Petitioners  claim  that  the 
tests  conducted  by  Aqua  indicate  that 
smalfer  amoiuits  of  petroleum  oils  than 
certain  vegetable  oils  and  animal  fets 
kill  half  the  population  of  some  aquatic 
species;  other  acute  lethality  studies 
suggest  that  by  one  measure,  vegetable 
oils  are  more  toxic  than  petroleum- 
derived  minaal  oil.  In  studies 
comparing  the  acute  lethality  of  cora 
oil,  cottonseed  oil,  and  petroleum- 
derived  mineral  oil  in  albino  rats,  no 
rats  receiving  mineral  oil  died,  while 
smaller  doses  of  the  vegetable  oils 
administered  for  a  shorter  time  poind 
killed  rats  (Boyd.  1973). 

Vegetable  oils  and  animal  fets 
produce  other  types  of  acute  toxicity  as 
welL  Like  petroleum  oils,  vegetable  oils 


Federal  Register  /  Vol.  62.  No.  202  /  Monday.  October  20,  1997  /  Rules  and  Regulations      54515 


and  animal  fets  are  laxatives  that  can  ~ 
produce  diarrhea  or  cause  lipid 
pneumonia  in  animals.  These  effects 
can  compromise  the  ability  of  animals 
in  the  wild  to  escape  their  predators 
(USDOI.  1994;  Frink.  1994).  Qinical 
signs  of  toxicity  in  rats  fed  large 
amounts  of  com  oil  or  cottonseed  oil  for 
4  or  5  days  include  decreased  appetite, 
loss  of  body  weight,  abnormal  lack  of 
thirst,  dianliea,  fur  soiling,  listlessness, 
pale  skin,  incoordination,  cyanosis 
(dark  blue  skin  color  from  deficient 
oxygenation  of  the  blood),  and 
prostration,  followed  by  respiratory 
feilure  and  central  nervous  system 
depression,  hypothermic  coma,  and 
death.  Autopsies  of  the  rats  showed 
violent  local  irritation  of  the 
gastrointestinal  tract,  which  allowred  die 
absorption  of  oil  droplets  into  the 
bloodstream  and  deposition  of  oil  in 
tissues,  resulting  in  inflammation, 
congestion  in  the  blood  vessels, 
dehydration,  degenerative  changes  in 
the  kidney,  loss  of  organ  weights,  and 
stress  reaction  (Boyd,  1973). 

Animals  exposed  to  vegetable  oils  and 
■nimal  fets  can  manifest  a  range  of 
chronic  toxic  effiects.  High  levels  of 
aome  types  of  fets  increase  growth  and 
obesity  but  cause  early  death  in  several 
species  of  animals  and  may  decrease 
their  reproductive  ability  or  the  survival 
of  offspring  (NAS/NRC.  1995).  Chi  the 
Other  hand,  the  growth  of  some  fish 
decreases  with  elevated  levels  of 
vegetable  oils  (Salgado,  1995;  Mudge 
1995. 1997a).  Mortality  of  mussels 
exposed  to  one  of  fotir  vegetable  oils 
began  after  2  or  3  weeks  of  exposure, 
(kowth  inhibition,  effects  on  shells  and 
shell  lining,  and  decreases  in  foot 
extension  activity  that  are  essential  to 
survival  were  observed  in  mussels 
exposed  to  low  levels  of  sunflower  oil. 

Dietary  fet  consumption  has  been 
associated  with  the  incidence  of  some 
types  of  cancer,  including  mammary 
and  colon  cancer,  in  laboratory  animals 
and  hiunans  (Hui,  1996a;  USDHHS. 
1990;  FAOAVHO,  1994).  The  intake  of 
dietary  fet  or  certain  types  of  fet  has  also 
been  correlated  with  the  incidence  of 
ctHonary  artery  disease,  diabetes,  and 
obesity  in  epidemiological  studies  (Hui. 
1996a;  FAOAVHO,  1994;  Nelson.  1990; 
Katin  at  al.  1995).  High  dietary  fet  intake 
has  also  been  linked  to  reduced 
longevity  and  altered  reproduction  in 
laboratory  animals  and  altered 
immunity,  altered  steroid  excretion,  and 
effects  on  bone  modeling  and 
remodeling  in  humans. 

Some  v^etable  oils  and  animal  fets 
contain  toxic  constituents,  including 
specific  fetty  acids  and  oxidation 
products  fitKined  by  processing,  heating, 
storage,  or  reactions  in  the  environm«it 


(Hui,  1996a;  Berardi  and  Goldblatt, 
1980;  Yannai,  1980;  Mattson,  1973). 
Toxic  effects  on  the  heart,  red  blood 
cells,  and  immune  system;  effects  on 
metabolism;  and  impairment  of 
reproduction  and  growth  can  be  caused 
by  constituents  or  transformation 
products  of  vegetable  oils  and  animal 
fets.  In  addition,  some  constituents  of 
vegetable  oils  and  animal  fats  cause 
cancer  in  rainbow  trout,  while  lipid 
oxidation  products  may  pfey  a  role  in 
the  development  of  cancer  and 
atherosclerosis  (Hendricks  at  al  1980a 
and  1980b). 

Acute  Toxicity:  Acute  Lethality  Test 
(LCso  Test)  Submitted  by  Petitioners. 
The  tests  by  Aqua  that  were  submitted 
by  the  Petitioners  are  acute  lethality 
tests  that  measure  only  the  death  of 
organisms.  These  tests  provide  no  data 
on  nonlethal  acute  toxicity,  including 
irreversible  damage,  or  long-term  e^cts 
experienced  by  organisms  and 
ecosystems.  The  LCso  (lethal 
concentration  50)  value  or  LDx>  (lethal 
dose  50)  value  does  not  describe  a 
"safe"  level  but  rather  a  level  at  which 
50%  of  test  organisms  are  killed  imder 
the  experimental  conditions  of  the  test 
(Rand  and  Petrocelli.  1985;  Klaassen  et 
al..  1986).  (A  high  LCs>  value  indicates 
low  acute  lethal  toxicity,  for  a  large 
concentration  of  chemical  is  needed  to 
cause  50%  mortality.)  If  the  Aqua  test 
results  were  accurate,  they  would 
indicate  that  diesel  fuel  kills  half  the 
population  of  fethead  minnows  at  lower 
concentrations  than  aerated  crude 
soybean  oil.  RBD  soybean  oil.  and  beef 
tallow.  Spills  of  petroletun  oils, 
vegetable  oils  and  animal  fets  tihat  result 
in  LCio  concentrations  in  the 
environment  could  kill  half  the 
mganisms  with  sensitivity  similar  to 
fathead  minnows  when  conditions  are 
identical  to  those  in  the  Aqua  tests. 

Although  the  manner  in  which  the 
Aqua  tests  were  conducted  precludes 
accurate  determination  of  the  LCjo 
values,  the  tests  nevertheless 
demonstrate  that  petroleum  oils  and 
v^etable  oils  and  animal  fets  can  injure 
and  kill  fish  by  toxicity  or  oxygen 
depletion  and  suffocation.  In  the  first  set 
of  the  Aqua  tests,  all  of  the  minnows 
exposed  to  diesel  fuel  and  tinaerated 
crude  soybean  oil  died.  The  fish 
surfeced  and  gulped  for  air  or  swam 
spasmodically  before  dying,  just  as  they 
do  in  the  environment  when  suffxating 
from  oxygen  depletion  following  spills 
of  petroleum  and  non-petroleum  oils, 
including  vegetable  oils  and  animal  fets. 

Results  Questionable.  However,  the 
test  procedures  used  by  Aqua  render 
questionable  the  residts  suggesting  that 
diesel  fuel  is  more  deedly  at  lower 
concentrations  than  soybean  oil.  The 


procedures  deviate  in  important  ways 
from  standardized  methodology, 
although  the  Aqua  report  states  that  test 
procedures  are  based  on  accepted 
methodologies.  Appendix  I,  Table  3: 
Comparison  of  Aqua  Methods  and 
Standard  Acute  Aquatic  Testing 
Methods  lists  key  differences  between 
the  methods  used  by  Aqua  and  the 
standard  methods  referenced  in  the 
Aqua  report  as  well  as  more  recent 
methods  published  by  these  same 
organizations  that  were  omitted  from 
the  Aqua  report.  The  accuracy  of  the 
LCjo  estimates  provided  by  Aqua  is 
hi^y  doubtful  because  of  the  following 
deficiencies: 

•  Oxygen  depletion.  In  the  first  set  of 
Aqua  tests,  dissolved  oxygen  was  below 
acceptable  levels  in  the  vessels  with 
crude  soybean  oil.  It  is  impossible  to 
determine  whether  oxygen  depletion  or 
toxicity  killed  fish. 

•  Snort  eiqiosure  period.  The  Aqua 
tests  were  conducted  for  only  48  hours, 
instead  of  the  96  hours  used  in  most 
methods.  Fish  that  are  alive  at  48  hours 
may  not  survive  for  96  bouia. 

•  Unknown  concentrations  of  test 
material  encountered  by  fish  during  the 
test:  (1)  Oil  sheens  floated  on  test 
solutions  and  cloudiness  was  so  severe 
that  fish  could  not  be  observed  for  24 
hours;  (2)  the  Aqua  report  contained  no 
data  (HI  actual  chemical  ctmcentrations 
of  parent  chemical  or  breakdown 
product,  a  critical  determination  in 
static  tests  where  concentrations  change 
over  time  (Rand  and  Petrocelli,  1985; 
NAS,  1985c).  Aqua  relied  instead  on  the 
original  nominally  designated 
concentrations  that  are  highly  dubious, 
especially  given  the  turbidity  of  the  test 
solutions  that  cleared  up  over  the  course 
of  the  test,  the  likely  d^radation  of  test 
material  in  the  aerated  test  system,  and 
the  use  of  vessels  that  were  not  stainless 
steel  or  glass  and  may  have  adsmbed 
test  material;  (3)  the  Aqua  test  did  not 
aerate  all  test  solutions  and  controls,  did 
not  maintain  dissolved  oxygen 
coticentration  at  80%  or  more  of  the 
nominal  concraitration,  and  did  not  test 
non-aerated  and  aerated  oils  together — 
requirements  of  standardized  methods 
that  allow  genUe  aeration.  If  vegetable 
oils  degrade  rapidly,  as  Petitioners 
rlaim  elsewhere,  aeration  will  increase 
the  d^radation  of  the  oils  in  the  test 
system;  (4)  the  Aqua  report  provided  no 
data  on  oil  particle  size,  even  when 
visual  inspection  showed  that  solutions 
of  test  material  were  cloudy  and  the 
NAS  study  referenced  in  the  report 
cautioned  against  relying  on  visual 
inspections  of  clarity  (NAS.  19e5c):  and 
(5)  improper  data  reporting  and    . 
evaluation.  Results  from  two  Hissimilar 
tests  were  combined,  although  the  tests 
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lacked  a  common  test  substance,  used 
different  test  conditions,  failed  to 
measure  actual  concentratioDs.  and 
included  no  estimates  of  variability 
between  the  two  sets  of  tests.  Aqua  also 
failed  to  provide  data  on  confidence 
intervals  and  slopes,  as  required  by  all 
of  the  standardized  methods  refarenced 
by  Aqua  and  by  the  Aqua  protocol. 

Relevance  of  Acute  Lethality  Tests  to 
Spills  in  the  Environment  Challenged. 
Serious  questions  remain  about  the 
relevance  of  the  LC30  laboratory  residts 
to  spills  in  the  environment  (NAS, 
1985c,  1985e).  The  many  test  variables 
that  influence  estimates  of  LCm — 
including  the  nature  of  the  chemicals  or 
mixtures  tested,  test  parameters  (e.g., 
route  and  method  of  administration, 
frequency  and  diiration  of  exposure, 
mixing  energy,  temperature,  salinity, 
static  vs.  How-through  systems,  duration 
of  observations}  and  biological  Cacton 
(e.g.,  species  selected  for  testing,  sex, 
age  or  life-stage,  weight,  contamination 
history  of  the  organism) — rarely  reflect 
the  conditions  that  occiu  following  a 
spill  (Rand  and  Petspcelli.  1985;  NAS, 
1985c;  Wolfe.  1986;  Abel,  1996).  The 
water-soluble  fraction  used  in  static 
test*  does  not  simulate  the  dynamic 
procaea  of  the  change  in  stages  between 
aqueous  and  oil  phase»  that  depends  on 
parameters  unique  to  each  spill  (NAS, 
1985c).  Once  oil  is  spilled  in  the 
environment,  the  composition, 
concentration,  and  toxicity  of  oil  and  its 
components  can  be  profoundly  altered 
by  chemical  and  biological  processes, 
such  as  evaporation  and  Inological 
oxidation. 

Further,  acute  lethality  tesU  by  their 
veiy  nature  usually  provide  no  data  on 
toxic  effscts  other  than  death  (NAS. 
1985c;  Rand  and  Petrocelli.  1985; 

yi 1  et  aJ..  1986).  Indeed,  a  widely- 

uead  tooQcoIogy  text  warns  that 
"defining  acute  toxicity  baaed  only  on 
the  nuaaeric  value  of  an  LDw  is 

'  (Hayes.  1982).  Animals  that 
I  a  toxic  response  nevertheless 
flar  irreversible  damage  (NAS. 
IMSe).  Tbeee  nonlethal.  adverse  efiects 
must  be  considered  in  »«M«Mifig  the 
risks  of  chemical  exposure.  Nor  do  acute 
lethality  tests  measure  long-term  effects 
or  sffscts  on  ecological  communities  or 
changes  in  predator-prey  relationships 
which  occur,  fior  example,  when 
animals  coated  with  spilled  oil  arm 
weakened  and  become  more  susceptible 
to  predators. 

Acute  Toxicity:  CXher  Acute  Lethality 
Tests  (Aquatic  Tests).  (See  Appendix  I. 
Table  2,  for  other  aquatic  lethality 
infbrmatioo  )  Free  btty  acids  are  among 
the  piodiicts  formed  from  vegetable  oils 
and  animal  fats  by  processing,  stores, 
heating,  or  reactions  in  the 


environment.  Static  tests  with  juvenile 
fathead  minnows  indicate  that  oleic 
acid,  which  is  found  in  Canola, 
safilower,  and  sunflower  oils,  is  more 
acutely  lethal  at  96  hours  than  at  24 
hours  and  is  intermediate  in  lethality  in 
tests  of  a  series  of  26  organic 
compounds  (USEPA,  1976;  Hui.  1996a). 
Acute  Toxicity:  Other  Acute  Lethali^ 
Tests  (Tests  with  Laboratory  Animals). 
(See  Appendix  I,  Table  2.)  Studies 
comparing  the  acute  lethality  of  com 
oil,  cottonseed  oil,  and  minoral  oil  in 
albino  rats  show  that  by  one  measure 
cottonseed  oil  and  com  oil  are  more 
toxic  than  petroleum-derived  mineral 
oil,  although  interpretation  of  the 
studies  is  complicated  by  differences  in 
the  experimental  protocol  (Boyd,  1973). 
No  albino  rats  receiving  mineral  oil  by 
gavage  (tube  into  stomM^t)  for  15  days 
died,  while  smaller  doses  of  cottonseed 
oil  and  com  oil  administered  for  a 
shorter  time  period  killed  rats. 

The  toxic  efiects  difllared  significantly 
in  rats  receiving  com  oil  or  cottonseed 
oil  and  those  administered  mineral  oU 
(Boyd.  1973).  Clinical  signs  of  toxicity 
in  rats  receiving  com  oil  or  cottonseed 
oil  included  anorexia  (decreased 
appetite),  loss  of  body  weight,  abnormal 
lack  of  thirat,  decreased  urination, 
diarrhea,  fur  soiling,  listlessness,  pallor 
(pale  skin),  incoordination,  cyanosis 
(dark  blue  skin  color  from  deficaent 
oxygenation  of  the  Itlood).  and 
prostration  (Boyd,  1973).  Rats 
administered  com  oil  died  after 
respiratory  failure  and  hypothermic 
coma,  while  death  follovved  central 
nervous  sjrstem  depression  and  coma  in 
rats  ingesting  cottonseed  oil.  Autopsies 
showed  violent  local  irritation  of  the 
gastrointestinal  tract  that  allowed  the 
absorption  of  oil  droplets  into  the 
bloodstream.  Oil  droplets  were 
deposited  in  many  body  organs  with 
resultant  inflammation,  vascular 
congestion,  degenerative  changes  in  the 
kidney,  and  other  effects,  in  contrast,  no 
deaths  occurred  among  rats 
administered  mineral  oil  for  15  days 
and  clinical  signs  differed  in  many 
respects  from  those  observed  in  rats 
treated  with  com  or  cottonseed  oil. 

Chmnic  Toxicity.  Appendix  I,  Table  2 
summarizes  the  chronic  toxicity  of 
vegetable  oils  and  animal  fats  and 
petroleum  oils.  Cancer  and  advene 
effects  on  growth,  reproduction, 
development,  and  langevity  as  well  as 
other  toxic  efiects  have  becm  observed  in 
seveial  species  following  chronic  or 
suhchronic  e}q>osures  to  vegetable  oils 
and  animal  fats  or  their  constituents. 
(Subchronic  exposures  are  longer  than 
acute  exposures,  ganenlly  1-3  months 
for  rodents  and  loogar  than  4  days  for 
aquatic  species.) 


Dietary  fat  and  some  classes  of  Cats 
that  are  found  in  vegetable  oils  and 
animal  fats  have  been  associated  with 
the  increased  incidence  of  some  types  of 
cancer,  including  manunary  and  colon 
cancer,  in  laboratory  animala  and 
humans  (Hui,  1996a:  USDHHS,  1990; 
FAOAVHO,  1994).  The  intake  of  dietary 
fit  or  of  certain  types  of  fat  has  also 
been  correlated  with  the  incidence  of 
coronary  artery 'disease,  diabetes,  and 
obesity  in  epidemiological  studies.  High 
dietary  fat  intake  has  also  been  linked 
to  reduced  longevity  and  altered 
reproduction  in  laboratory  «nim»l<  and 
altered  immunity,  altered  steroid 
excretion,  and  efSacts  on  bone  modeling 
and  remodeling  in  humans. 

In  addition,  some  vegetable  oils  and 
animal  fats  contain  toxic  constituents  or 
form  toxic  degradation  products, 
including  specific  fatty  acids  and 
oxidation  products,  when  they  undergo 
processing,  heating,  storage,  or  reactions 
in  the  environmenL  The  toxic  effects  of 
these  chemicals  are  sununarized  briefly 
in  Appendix  I.  Table  2  and  described 
further  in  section  Il.S.d  Toxicity  of 
Specific  Fatty  Acids  and  Other 
Constituents  of  Vegetable  Oils  and 
Animal  Fats.  Among  the  toxic  effects 
observed  after  exposure  to  these 
chemicals  are  caitliac  toxicity,  ruptuire 
of  red  blood  cells,  growth  suppression, 
anemia,  impaired  reproduction,  and 
adverse  effects  on  the  immune  system 
and  metabolism.  In  addition,  the 
cjrclopropene  fatty  acid  constituents  of 
cottonseed  oil  and  some  other  vegetable 
oils  cause  liver  cancer  in  rainbow  trout 
and  increase  carcinogenesis  of  other 
chemicals,  and  some  oxidation  products 
may  play  a  role  in  the  development  of 
colon  cancOT  and  atherosclerosis. 

Cancer.  Unlike  petroleimi  oils  that 
contain  a  large  proportion  of  FAHs. 
including  some  PAHs  that  are  animal 
and/or  human  carcinogens,  vegetable 
oils  and  animal  fats  contain  oidy  small' 
amounts  of  PAHs  (Kiritsakis,  1991; 
lARC.  1984).  Dietary  fat  intake  and 
consumption  of  some  classes  of  fats  that 
are  found  in  vegetable  oils  and  anim*! 
fats  have  been  implicated  in  the 
development  of  certain  types  of 
cancer—including  cancer  of  the  breast 
and  colon  and  probably  cancer  of  the 
prostate  and  pancreas — in  studies  of 
laboratory  animal^  and  in 
epidemiological  studies  (NAS/NRC, 
1985c;  Hui,  1996a;  USDHHS,  1990; 
FAO/WHO,  1994).  An  expert  paael 
organized  by  two  United  Nations 
organizations  concluded  that  abundant 
data  show  that  animala  fed  high-fat  diets 
develop  tumors  of  the  mammary  gland, 
intestine,  skin,  and  pancrees  more 
readily  than  animals  fed  low-fiat  diets, 
although  calraic  restriction  can  override 
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the  effect  (WHO/FAO,  1994).  Animal 
studies  also  indicate  correlations 
between  total  fat  intake  and  liver  cancer 
and  between  high-fat  diets  and  certain 
types  of  chemically-induced  or  light- 
induced  skin  tumors.  Studies  describing 
the  relationships  between  fat 
consumption  and  cancer  in  animals  and 
humans  have  been  summarized  recenUy 
(Hui,  1996a). 

Development  of  some  types  of  cancer 
is  influenced  by  the  type  of  fat 
consumed.  Breast  cancer  increased 
(shortened  latency  period  for  tumor 
appearance,  promotion  of  growth,  and 
increased  manunary  tumor  incidence)  in 
rodents  receiving  diets  rich  in  the 
essential  fatty  acid  linoleic  add 
(polyiuisaturated  fetty  acid  or  PUFA  of 
the  n-6  family)  compared  to  rodents 
consuming  diets  high  in  saturated  fatty 
adds  (Hui,  1996a).  In  contrast,  fish  oil 
containing  different  fatty  acids  (n-3 
PUFA)  inhibited  mammary  tumor 
development,  probably  by  inhibiting  the 
effects  of  linoleic  acid.  The  incidence  of 
colon  cancer  is  strongly  associated  with 
diet,  especially  diets  high  in  total  fiat 
and  low  in  fiber  content  in  laboratory 
'  apimals  and  epidemiological  studies 
(Hui  1996a;  USDHHS,  1990).  Some 
types  of  fot.  such  as  dietary  cholesterol 
and  certain  long-chain  fatty  adds,  have 
been  proposed  as  colon  cancer 
promoters,  while  other  types  of  fat  (n- 
3  PUFA)  may  inhibit  development  of 
colon  cancer  (Hui,  1996a). 

Non-Carcinogeiuc  Toxic  Effects.  The 
non-carcinogenic  toxic  effects  of 
vegetable  oils  and  animal  fets  on  aquatic 
organisms  and  laboratory  animals  are 
summarized  in  Appendix  I,  Table  2, 
briefly  described  below  and  are 
discussed  In  great«'  detail  in  the 
Technical  Ekiiciunent. 

Non-Carcinogenic  Toxic  Effects  on 
Mussels.  The  detrimental  environmental 
effects  of  sunflower  oil  have  been 
investigated  extensively  in  laboratory 
studies  and  in  the  field  at  the  site  of  the 
1991  wreck  of  the  cargo  tanker  M.V. 
Kimya,  where  much  of  its  1500-tonne 
cargo  of  crude  sunflovrer  oil  was  spilled 
over  a  6-9  month  period  (Mudge  et  al, 
- 1993, 1994, 1995;  Mudge,  1995, 1997b; 
Salgado,  1992, 1995).  Mussels  died  in 
the  intntidal  shores  at  sites  near  the 
wreck;  in  other  areas  where  mussels 
survived,  their  lipid  profiles  reveeled  an 
alt^ed  fatty  acid  composition  reflecting 
the  fatty  adds  in  sunflower  oil  (Mudge 
et  al.,  1995;  Mudge,  1995, 1997a,  1997b; 
Salgado,  1992. 1995).  Mobile  spedes 
that  left  the  spill  area  were  replaced 
with  other  species,  affectii^  diversity. 

Sunflower  oil,  olive  oil,  rapeseed  oil, 
and  linseed  oil  produced  several  types 
of  adverse  effects  in  mussels  at  low 
exposiue  rates  in  the  laboratory 


(Salgado,  1995;  Mudge.  1995;  Mudge, 
1997a).  These  four  vegetable  oils  killed 
mussels  or  reduced  their  growth  rate  as 
much  as  fivefold  within  4  weeks,  even 
at  low  exposure  rates  (1  part  of  oil  in 
1000  in  a  flow-through  sea  water 
system).  Mussels  exposed  to  siuiflower 
oil  were  more  likely  to  die.  Exptosure  to 
sunflower  oil  created  behavioral 
differences  in  the  mussels,  such  as 
decreased  foot  extension  activity  and 
altered  gaping  patterns.  Interference 
with  foot  extension  activity  that  allows 
the  mussels  to  form  threads  for 
attachment  to  the  substrattun  can 
dislodge  mussels  and  endanger  their 
survival;  removal  of  the  oil  reversed  the 
effect  (Salgado,  1995). 

All  foiu  oils  killed  mussels  in 
mortality  studies  in  the  laboratory;  10% 
mortality  was  observed  in  mussels 
exposed  to  sunflower  oil,  rapeseed  oil. 
or  olive  oil  for  up  to  4  weeks,  while 
70%  or  80%  mortality  was  reported 
when  mussels  were  exposed  to  linseed 
oil  (Salgado,  1995;  Mudge.  1997b).  No 
control  mussels  died.  Mussels  began 
dying  the  second  week  after  exposure  to 
linseed  or  sunflower  oil,  and  later  when 
exposed  to  rapeseed  or  olive  oil.  Death 
may  have  been  caused  by  suffocation  in 
mussels  that  refused  to  gape  in  the 
presence  of  the  oil  or  by  formation  of  a 
toxic  metabolite.  The  death  of  mussels 
in  aerated  growth  tanks  where  anoxia 
(lack  of  oxygen)  was  not  the  cause  of 
death  suggests  that  vegetable  oils  kill 
mussels  through  mechanisms  of 
toxidty. 

The  shells  of  mussels  exposed  to  the 
vegetable  oils  in  the  laboratory  lacked 
the  typical  nacre  lining,  periiaps 
because  of  altered  behavior  in  the 
[nesence  of  oil  stressors  (Salgado,  1995; 
Mudge,  1997a].  The  internal  shell 
siufaces  of  mussels  treated  with 
vegetable  oils  were  chalky  in  contrast  to 
controls  that  exhibited  an  iridescent 
luster.  Prolonged  closxue  of  the  mussels 
in  response  to  oil  can  cause  anoxia  and 
increase  the  acidity  of  the  internal  water 
mth  dissolution  of  the  inner  shell. 

Sunflower  oil  from  the  wreck  of  the 
M.V.  Kimya  polymerized  in  water  and 
on  sediments  and  formed  hard 
"chewing  gum  balls"  that  washed 
ashore  over  a  wide  area  or  sank, 
contaminating  the  sediments  inhabited 
by  benthic  and  intertidal  communities 
near  the  spill  (Mudge,  1995).  Concrete- 
like aggregates  of  sand  bound  together 
with  sunflower  oil  remain  on  the  shore 
near  the  site  of  the  M.V.  Kimya  spill 
almost  six  yeara  later  (Mudge,  1995, 
1997a,  19g7b;  Mudge  et  al..  1995).  In 
laboratory  experiments  with  saltmarsh 
sediments  simulating  a  spill  over  a  35- 
day  period,  linseed  oil  percolated 
rapidly  through  the  sediments  but 


siuiflower  oil  polymerized  and  formed 
an  impermeable  cap.  reducing  oxygen 
and  wat«  permeability  (Mudge  et  al., 
1995;  Mud^.  1997a).  In  the 
environment,  oxygen  reduction  would 
eventually  produce  anoxia  in  sediments 
with  the  death  and  removal  of  benthic 
organisms,  changes  in  species  from  a 
community  that  is  aerobic  to  an 
anaerobic  community,  and  erosion  of 
the  saltmarsh  sediments  (Mudge  et  al., 
1994, 1995). 

Non-Cardnogenic  Toxic  Effects  on 
Fish.  Other  studies  have  also  shown  that 
exposure  to  an  excess  of  fiat  or  fiatty 
adds  can  be  detrimental  to  fish,  even 
though  fish  and  other  aquatic  organisms 
require  certain  essential  fatty  acids  for 
growth  and  survival.  Poor  growth  and 
low  feed  effidency  were  observed  in 
rainbow  trout  fed  4%  or  more  of  certain 
polyunsaturated  adds  (Takeuchi  and 
Watanabe,  1979).  High  levels  of  dietary 
fatty  adds  reduced  growth  in  channel 
catfish:  while  saturated, 
monounsaturated,  or  PUFA  bom  fish  oil 
enhanced  chaimel  catfish  growth 
(Stickney  and  Andrews,  1971, 1972). 
Some  dietary  fatty  adds  inhibited  the 
growth  of  common  carp,  but  sattuated 
and  monounsaturated  acids  and  other 
classes  of  polyimsaturated  fatty  adds 
from  fish  oil  enhanced  carp  growth 
(Murray  et  al.,  1977).  More  recent 
papers  show  the  relatively  effident  use 
of  high  levels  of  dietary  lipid  by 
warmwater  and  coldwater  fishes, 
provided  essential  fatty  add 
requirements  are  met  (NAS/NRC,  1981a. 
1983).  Increased  lipid  intake,  however, 
has  been  associated  with  increased 
d^MMition  of  body  fat 

Non-Cardnogenic  Toxic  Effects  oa 
Laboratory  Animals.  The  chronic  toxic 
effects  of  petroleiun  oils  and  vegetable 
oils  and  animal  fiats  on  laboratory 
animaU  are  summarized  in  Appendix  L 
Table  2  and  detailed  in  the 
accompanying  l^hnical  Document 
High  levels  of  dietary  fat  have  been 
associated  with  shortened  lifespan  and 
altered  reproduction  in  laboratory 
animals  (NAS/NRC,  1995).  While  5% 
dietary  fat  is  recommended  for  most 
laboratory  animals,  growth  usually 
increases  significantly  when  aniinals  are 
fed  higher  levels  of  faL  Apparentiy,  this 
increased  growth  comes  at  a  high  cost, 
however,  for  longevity  is  often  reduced 
and  reproduction  may  be  affected 
adversely  in  animals  consuming  high 
levels  of  fet. 

The  relationship  between  dietary  fat 
intake  and  kidney  diseases  has  been 
demonstrated  in  laboratory  animals 
(Hui,  1996a).  Rats,  rabbits,  and  guinea 
pigs  fad  high  cholesterol  diets 
developed  kidney  damage.  Diets 
containing  2%  cholesterol  increased  the 


54518      Fetteral  Regtoter  /  Vol.  62.  No.  202  /  Monday,  October  20,  1997  /  Rules  and  Regulations 


incidence  or  severity  of  coronary 
atbero6clero«i«  in  rats  expoaad 
chronically  to  the  cold  (Sellers  and 
Baker,  1960).  Hiatologicai  aberrations  in 
the  small  intestine  and  nearby  lymph 
nodes  have  also  been  reported  in  rats 
consuming  high  doses  of  fish  oil 
concentrate  in  a  subchronic  toxicology 
study  (Rabbani  et  al..  1997). 

Increasing  the  consumption  of  some 
dietary  lipid  components,  such  as  oleic 
acid  and  cholesterol,  also  increases  the 
need  for  other  fatty  acids  in  rats  (NAS/ 
NRC,  1995).  The  ratios  of  PUFA  and 
polyunsaturated  to  satiuated  fatty  acids 
greatly  influence  tissue  lipids  and  the 
formation  of  important  compraunds, 
such  as  prostaglandins.  The  type  of  fat 
can  influence  bone  formation  rates  and 
fatty  acid  composition  of  cartilage  in 
chicks  (Hui.  1996a). 

Toxicity  of  Specific  Fatty  Adds  and 
Other  Constituents  of  Vegetable  Oils 
and  Animal  Fats.  In  addition  to  the 
adverse  afitBcts  produced  in  humans  and 
other  animals  by  high  fat  diets  or  by 
consumption  of  certain  classes  of  fats 
and  oils,  toxic  effects  can  be  produced 
by  constituents  of  some  animial  fats  and 
vegetable  oils,  including  specific  fatty 
acids  and  gossypol,  and  their 
transformation  products  (Hui,  1996a: 
Berardi.  1980;  Yannai,  1980;  Mattson, 
1973).  While  plant  breeding  and 
processing  can  reduce  the  levels  of  some 
constituents  in  the  final  product,  the 


constituents  are  present  during  the  early 
stages  of  processing  and  storage  of  some 
vegetable  oils  and  may  enter  the 
environment.  Although  the 
development  of  varieties  of  glandless, 
gossypol-free  cottonseed  and  new 
varieties  of  rape  seed  with  little  erudc 
acid  have  reduced  these  two 
constituents  in  some  oils,  gossypol  is 
found  in  crude  oils  and  in  oils  derived 
from  older  cottonseed  varieties  with 
greater  resistance  to  disease  and  insects 
and  high  amounts  of  erucic  acid  are 
contained  in  rapeseed  oil  used  for  the 
manufacture  of  lubricants  and  fatty  acid 
derivatives  (Hui,  1996a,  1996b).  Toxic 
materials  can  be  formed  during  normal 
processing  procedures,  heating,  and 
storage  or  by  reactions  that  occiu  when 
such  materials  are  released  in  the 
environment.  Spills  of  crude  vegetable 
oils  may  differ  greatly  in  their  toxicity 
and  other  effects  from  spills  of 
processed  vegetable  oils  and  animal  fats. 
Figure  1:  Toxicity  and  Adverse  Effects , 
of  Components  and  Transformation 
Products  of  Vegetable  Oils  and  Animal 
Fats  illustrates  the  variety  of  toxic 
effects  that  may  be  caused  by 
constituents  and  breakdown  products  of 
vegetable  oils  and  animal  fats.  For 
example,  small  amounts  of  gossypol  are 
lethal  when  they  are  ingested  for 
prolonged  pOTioids  despite  the  reUtively 
high  LDjo  values  obtained  in  acute 
toxicity  tests:  fat  accumulated  in  heart 


muscle  of  weanling  rats  after  a  single 
day  of  consiuning  diets  containing 
erucic  acid;  and  cyclopropenr*  adds, 
such  as  sterculic  acid,  are  liver 
carcinogens  in  rainbow  trout  (Berardi, 
1980;  Mattson.  1973;  Hendricks  et  al., 
1984).  Phytoestrogens,  which  occur 
naturally  in  some  legumes  and  oils, 
induding  soybean,  fennel,  coffee,  and 
anise  oils,  eidiibit  estrogen-like  activity 
in  reproductive  organs  of  laboratory 
animals  (Hui,  1996a;  Sheehan,  1995; 
Levyetal.,  1995). 

When  vegetable  oils  are  spilled,  air, 
moisture  and  heat  in  the  environment 
can  cause  these  oils  to  form  various 
harmful  oxidation  products,  which  may 
be  more  toxic  than  the  original  product 
Releases  of  used  oil  from  restaurants  or 
releases  of  oil  during  refining  may 
already  contain  toxic  oxidation  products 
that  may  be  further  oxidized  in  the 
environment.  Cholesterol  oxidation 
products  or  COPs  that  are  formed  by 
autooxidation  of  cholesterol  when  it  is 
exposed  to  air,  heat,  photooxidation, 
and  oxidative  agents  have  numerous 
biological  activities  and  may  pfay  a  role 
in  the  development  of  atherosclerosis 
(Hui,  1996a).  Lipid  oxidation  products 
(LOPs)  that  can  be  formed  when 
unsatiuated  fatty  acids  are  oxidized 
upon  exposiue  to  oxygen,  light,  and 
inorganic  and  organic  catalysts  have 
been  associated  with  colon  cancer  (Hui, 


1996a;  Hoffinann,  1989;  Lawson,  1995). 

Figure  i.  Toxioty  and  Adverse  Effects  of  CoMPONEhfrs  and  Transformation  Products  of  Vegetable  Oils 

AND  Animal  Fats 
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Canfac  irregularity  in  several  apedes  of  animals,  daalh  from  drculalary  faiure  or 
rupture  of  red  blood  ceis  and  decreased  oxygen-canying  capacity  in  blood. 

Discolors  egg  yolks  in  laying  hens  by  interacting  wUh  yolc  iron;  effect  decreased  by 
ferrous  sulfate,  increased  by  cydopropene  fatty  acids  in  coMonseed  o<l. 

Croealinta  protairts  in  several  species;  reduces  protein  quality,  uncouples  res- 
pirstory-inked  energy  procasaes.  reduces  activity  of  respiratory  enzymes  and 
and  proteins  involved  in  sterol,  steroid,  and  laity  add  metobo- 


High  LD»  in  acute  tests  for  mice  and  swine,  but  smal  amounts  are  leftuil  wtwn  in- 

gastad  lor  protonged  period. 
DaaVi  from  pulmonary  edema  in  subacute  poisonina;  wasting  and  lack  of  assimiia- 

ion  of  food  wih  chronic  poisoning. 
DapiMMd  appaOlB.  loss  of  body  weight  darrhea.  effects  on  red  bkwd  cells,  hearr 

and  Kmg  congestion,  degenerative  changes  in  iver  and  spleen,  various  paVioiog- 

ical  effects  depending  on  species. 
Body  weight  dapraesion,  reduced  spenn  production  and  moMty  in  m^  rats;  loss 

ofappelUe,  diarrhea,  hair  loss,  anemia.  herrNxrtiages  in  stomach  and  intestines. 

congestion  in  stomach,  intestines,  lungs,  and  kidneys  of  rats. 
SpMtte  parafyais  of  Nnd  legs,  degeneratwn  of  sdatk:  nerve,  rapid  pulse,  cwdiac 

affects  in  cats. 


stupor,  lethargy,  weight  loss,  diarrhea,  vomiting,  ton  of 
haig  and  heart  congestion,  hemontiaging  of  liver,  fbmms  of  spleen  and 
gafcladder  in  dogs. 
Stupor,  lelhargy,  toss  of  appetite,  spasttc  paralysis,  decreased  litter  weights,  con- 
gestion of  large  Intestine,  hefDonhagtng  in  small  intestines,  lungs,  brain,  and  leas 
n  fanows 
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Figure  i.  toxicity  and  Adverse  Effects  of  Components  and  Transformation  Products  of  Vegetable  Oils 

AND  Animal  Fats— Continued 
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Effects 


Weight  loss,  decreased  appetite,  leg  weakness,  reduced  red  blood  cells,  conges- 
tton,  vacuoles  in  liver,  enlarged  gallbladder  and  pancreas,  decreased  egg  size, 
decreased  egg  hatchability,  discolored  yolk  in  poultry. 

Thumps  or  labored  t>reathing,  weakness,  emadatton,  diarrhea,  ertzyme  effects,  hair 
discoloration,  dilated  heart,  reduced  hemogtobin,  lipid  in  kkineys,  osdeapread 
congestion  of  organs  in  swine. 

Erratk:  appetite,  breathing  difficulties,  fatty  degeneration  of  liver,  decreased  btood 
clotting,  and  death  in  young  calves  but  no  toxicity  in  oMer  ruminants. 

No  human  toxicity  in  China,  where  gossypd  used  as  male  contoaceptive,  antitertility 
reverslt)le. 

/bverse  effects  on  heart  in  laboratory  animals;  inflammatton  of  heart  in  rat  ,  (at 
depositton  until  f^  content  of  heart  3  to  4  times  normal,  fat  droplets  visible  in 
heart  foltowed  by  mononuclear  cell  infittratkxi  and  replacement  of  fat  and  drop- 
lets with  fibrous  tissue  in  muscle;  weanling  rats  accumulated  fat  in  heart  musde 
after  only  one  day;  fatty  infiltration  of  heart  absent  with  fully  hydrogerwted 
rapeseed  on,  indk^ating  effects  from  eruck:  add;  erucic  add  in  heart  musde  in 
rats  exposed  long-term;  changes  in  skeletal  muscle  in  rats. 

Upkl  accumulatk)n  in  hearts  of  rats,  hamsters,  minipigs.  squirrel  riKinkeys  and 
ducklings;  flukl  accumulatton  around  heart  and  liver  drrtiosis  in  ducklings. 

Enlarged  spleen,  increased  ceil  permeability  and  destructxm  of  red  bkxxl  oaHs  in 
guinea  pigs  (erudc  and  nervonw  adds  in  rapeseed  oil).    , 

Growth  suppression  in  rats,  pigs,  chk^kens,  turkeys,  guinea  pigs,  fianmters,  and 
ducklings  fed  rapeseed  oil;>suppressed  body  weight  gain  in  rats  fed  fats  plus  eru- 
dc add. 

Degenerative  changes  in  Nver  and  kkJney,  fewer  and  smaller  offspring  in  rats  fed 
high  levels  of  rapeseed  dl. 

Discokxs  egg  whites,  can  be  removed  by  hydrogenatton;  growth  auppreiiton  in 
rats;  reduced  comb  development  in  roosters. 

Impaired  female  reproductk>n  in  laboratory  animals  and  hens;  depressed  egg  pro- 
ductton,  reversible  in  hens;  embryomortality  in  hens  and  rats;  devekipmental  at>- 
normalities  in  rats,  increased  mortality  in  rat  pups. 

Liver  carcir>ogen  in  raintxjw  trout;  increases  cardrK>genk:  effects  of  ottier  diemi- 
cals;  adverse  effects  on  cholesterol  and  tatty  add  metabolism  in  several  species; 
aortk:  atherosderosis  in  rabbits;  liver  damage  in  rabtxts  and  rainbow  trout 

CholestenjI  Oxklation  Products  (COPs):  Numerous  biotogical  activities  indude  ad- 
verse effects  on  bkxxJ  vessels,  destructton  of  cells,  mutagenkaty,  suppresskxi  of 
immurw  response,  inhibitkxi  of  certain  metaboKc  medianisms;  may  corrtrtxjte  to 
devetopment  of  atherosclerosis. 

Lipid  Oxktation  Products  (LOPs):  Associated  with  cokm  cancer  UpU  peroxides  ad 
as  cancer  promoters  or  cocardhogens  and  form  crosslinks  between  DNA  and 
proteins;  lipkf  peroxklatton  correlated  with  severity  of  atherosclerosis. 

Oxkiative  fatty  add  fradion  of  products  of  thermal  and  oxidative  changes  from  pro- 
tonged  heating  of  fats  and  oils  in  latx>ratory  studies  (may  not  simulate  commer- 
cial heat  treatment);  severe  heart  leswns,  distended  stomach,  kidney  damage, 
henrarrhage  of  liver  and  other  tissues,  reduced  liver  enzyme  activity  in  laboratory 
animals;  reduced  body  weight  gain  and  feed  consumptkxi,  enlarged  liver  and  kkJ- 
ney,  damage  to  tfiymus  and  sperm  reservoir,  diarrhea,  sicin  inflammatkxi,  and  fur 
toss  in  weanling  rats  fed  heated  com  and  peanut  dl;  reduced  anttoxkJant  tocoph- 
erd  in  gastrointestinal  trad  of  chicks  fed  thermally  oxkJized  PUFA;  reports  of  for- 
matton  of  cocarcinogens  during  heating  of  com  oil  and  promotton  of  d>emically- 

-  induced  mammary  tumors. 

Indivkluals  with  genetk;  disorder  Refsum's  syndrome:  neunstogieal  abnormalities  re- 
sulting from  inabHily  to  metabolize  branched  chain  fatty  adds. 


^  Berardi  and  Gotoblatt.  1980 
2  Hui.  1996a 
sHayes,  1962     . 
^Mattson,  1973 
sRoineetal.,  1960        ' 
•Phelps  etaL,  1965 
'Leeelal.,  1968 
"MiUeretal.,  1969 
•  Hendricks  et  al.,  1980a 
lOHendricksetal..  1980b 
tVYannai,  1980 
**Boyd.  1973 
i3Frankel,  1984 
'*Aitman,  1969 
^•Andrews  e<  al.  1960 
«•  Steinberg  et  al..  1971 
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6.  Epidemiological  Studies 

Ahbough  the  focus  of  this  document 
is  the  environmental  efiiscts  of  spilled 
v^etable  oils  and  animal  fats,  a  brief 
discussion  of  the  eCEacts  of  these  oils  on 
human  health  is  included  for  several 
reesons.  First,  the  EI^VIRON  report 
submitted  by  the  Petitioners  incorrectly 
states  that  there  are  no  accumulating  or 
otherwise  harmful  components  in 
animal  fats  and  vegetable  oils  that  are 
irritating,  toxic,  or  carcinogenic;  and 
that  animal  £ats  and  vegetable  oils  are 
consimied  safely  by  wildlifis  and 
humans.  The  large  number  of  human 
health  studies,  many  with  a  substantia] 
population  size,  provide  a  significant 
data  base  for  examining  the  effects  of 
long-term  oral  exposure  to  fats  and 
certain  rlaaaoii  of  fats  cv  their 
components  or  degradation  products. 
S«x}nd.  humans  may  be  exposed  to 
spilled  non-petroleum  and  petroleum 
oils  through  several  routes.  Inhalation  of 
harmful  vapors  and  dusts  or  mists  and 
aerosols  is  often  a  significant  route  of 
human  exposure  to  spilled  petroleum 
oils,  though  it  is  rarely  an  important 
exposure  route  of  less  volatile  vegetable 
oils  and  animal  fats. 

Third,  humans  and  many  aninmlg 
often  handle  chemicals  by  similar 
mechanisms  in  the  body  and  exhibit 
similar  toxic  effects,  a  tenet  imderlying 
the  frequent  use  of  animal  tests  in 
evaluations  of  human  health  risk.  For 
example,  certain  PAHs  that  are  human 
carcinogens  also  cause  cancer  in 
laboratory  animals  and  in  fish  and  other 
aquatic  organisms  in  the  environment. 
Thus,  the  findings  of  epidemiology 
studies  are  relevant  to  the  evaluation  of 
mechanisms  of  toxicity  in  animals, 
particularly  whea  the  epidemiology 
studies  are  large  enough  to  overcome 
statistical  limitations  that  are  foimd 
with  smaller  data  sets. 

a.  Human  Health.  Although  &t  is  a 
major  component  of  the  human  diet,  the 
consumption  of  high  amounts  of  fat  or 
certain  types  of  dietary  fats  and  oils  has 
been  assoc  ated  with  several  chronic 
diseases  (Hui.  1996a;  FAO/WHO.  1994; 
Nelson,  1990;  Katan  et  al..  1995).  In  a 
number  of  epidemiology  studies,  the 
intake  of  dietary  fat  and  some  fiat  types 
(e.g..  saturated  fiits,  unsaturated  fats, 
polyunsaturated  fatty  acids,  trans- fatty 
adds,  cholesterol)  has  been  correlated 
with  the  incidmce  of  coronary  artery 
disease.  Dietary  fat  consiunption  has 
been  aaaociated  Mdth  the  incidence  of 
certain  types  of  cancer,  including 
mammary  and  colon  cancer,  presimiably 
because  dietary  fat  is  acting  as  a  cancer 
promoter.  Dietary  fat  intake  has  also 
been  linked  to  hypertension,  diabetes, 
and  obesity  (Hui.  1996a).  Other  studies 


report  that  high  dietar}-  fat  intake  is 
reUted  to  altved  immunity  and  altered 
steroid  excretion  and  may  affect  bone 
modeling  and  remodeling. 

In  many  animal  and  human  studies, 
dietary  fat  intake  has  been  linked  to 
cardiovascular  disease  and 
atherosclerosis  through  its  effects  on  the 
levels  of  cholesterol  and  triglycerides  in 
plasma  and  the  lipid  composition  of 
lipoproteins  (Hui,  1996a).  A  2%  rise  in 
risk  of  coronary  heart  disease  has  been 
predicted  for  every  1  %  increase  in 
serum  cholesterol.  The  American  Heart 
Association,  American  Cancer  Society, 
and  National  Cancer  Institut^have 
recommended  loMrering  fat  intake  to 
30%  of  total  consumed  calories  in 
adults;  the  American  Heart  Assocfation 
also  recommends  limiting  the  intake  of 
polyunsaturated  fatt^acids  to  less  than 
10%  of  calories  and  replacing  saturated 
acids  with  monounsaturated  acids 
(USDHHS,  1990;  FAO/WHO,  1994;  Hui 
1996a). 

b.  Comparison  of  Effects  Fmm  Oil 
Spills  With  Human  Consumption  of 
Vegetable  Oils  and  Animal  Fats.  The 
ENVIRON  report,  which  was  submitted 
by  the  Petitioners,  draws  incorrect 
comparisons  between  the  human 
consumption  of  vegetable  oUs  and 
animal  fats  and  the  environmental 
effects  of  oil  spills.  The  effects  on 
humans  who  consume  small  quantities 
of  vegetable  oils  and  animal  fats  in  their 
foods  cannot  be  easily  translated  to 
environmental  affects  produced  by  oil 
spills.  These  situations  difier  in  many 
respects.  A  few  of  the  differences  are 
highlighted  beloW: 

•  DifCarences  in  factors  refating  to  the 
host  organism:  Sensitivity;  humans  may 
not  be  the  most  sensitive  species. 
Species  differences;  while  similarities  in 
metabolism  and  biokinetic  parameters 
exist  between  some  species,  it  is  often 
unclear  how  efCacts  on  humans  can  be 
transfated  to  effects  on  fish.  Differences 
in  susceptibility;  there  are  no  controls 
for  difiiarences  in  genetics,  age,  life- 
stage,  strain,  gender,  health,  nutritional 
status,  pres«ice  of  other  chemicals,  or 
other  factors  inherent  to  the  exposed 
organisms. 

•  Differences  in  dose-response 
relationships.  It  is  unclear  how  dose- 
response  relationship  can  be 
extrapofated  from  humans  to  other 
species,  even  if  such  information  had 
beenprovided. 

•  cxposiue.  Exposure  cfiffers  in  route, 
frequency,  and  duration.  Animals  are 
exposed  to  large  quantities  of  oil  during 
an  oil  spill,  and  the  exposure  may  be 
short-term  or  long-term.  The  animaU 
may  ingest  the  oil.  or  they  may  be 
exposed  through  their  gills  or  skin. 
Humans  consuming  foods,  however,  are 


exposed  to  small  quantities  of  oils  for 
intermittent  periods  of  time,  and  their 
exposxire  is  via  ingestion  only. 

•  Differences  in  chemical 
composition.  The  composition  of  oils 
used  in  small  quantities  in  processed 
foods  may  difier  bom  the  composition 
of  the  oils  spilled  in  the  environment, 
particularly  when  the  oils  are  acted 
upon  by  chemical  and  biological       ' 
processes  in  the  environment. 

•  Environmental  factors.  The  effscts 
of  oil  in  the  environment  depend  on  a 
wide  variety  of  factors,  including  pH 
and  temperatiu^.  These  factors  are 
different  from  those  that  affact  humans 
consiuning  food  oils. 

•  Effects.  Effects,  such  as  reduced  egg 
hatchability  or  effects  on  molting, 
cannot  be  measured  in  humans. 

•  Ecosystems.  Ecosystems,  food  webs, 
and  predator-prey  relationships  can  be 
affected  by  oil  spills;  these  are  not 
factors  in  determining  human  health 
efCacts. 

•  Statisticalpower  of  studies.  Those 
epidemiologic  studies  with  large 
numbers  of  people  have  demonstrated 
possible  adverse  effects  from 
consumption  of  high  levels  of  dietary  fat 
or  types  of  fat.  Negative  studies  may 
indicate  that  too  few  subjects  were 
included  in  the  study  or  that 
confounding  factors  obscured  the  effect 
because  of  statistical  limifations  of  the 
methodology. 

7.  Other  Adverse  Effiscts  of  Oil  Spills 

a.  Aesthetic  Effects:  Fouling  and 
Rancidity.  Fouling  of  beaches  and 
shoreline  and  rancid  odors  have  been 
reported  after  spills  of  vegetable  oils  and 
animal  fats;  some  real-world  examples 
are  provided  in  section  II.D.2.  Rancidity 
is  the  deterioration  of  fats  and  oils  in  the 
presence  of  oxygen  (oxidative  rancidity) 
or  water  (hydrolytic  rancidity)  with 
formation  of  off-flavors  and  odors  (Hui, 
1996b.  1996d;  Kiritsakis.  1990).  The 
hydrolysis  and  oxidation  of  spilled 
vegetable  oUs  and  animal  fats  and 
decomposition  of  hydroperoxides  leads 
to  formation  of  aldehydes,  ketones,  fatty 
acids,  hydroperoxides,  and  other 
compounds  that  produce  off-flavors  and 
rancid  odors.  Rancidity  occurs 
especially  with  oils  that  contaili  PUPA, 
such  as  linoleic  acid  (Hui.  1996a).  Fish 
oils,  which  contain  high  levels  of  PUFA, 
are  especially  susceptible  to  oxidative 
rancidity  and  production  of  toxic 
byproducts  and  are  often  supplemented 
virith  antioxidants  to  reduce  their 
oxidation. 

Unlike  vegetable  oils  and  animal  fata, 
rancid  odors  have  not  been  reported 
foUowing  petroleum  oil  spills,  although 
off-flavors  and  tainting  of  fish  have 
occurred  (Cnunp-Wiesner.  1975; 
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Hartimg.  1995).  Fish  collected  neer 
petroleum  refineries  or  in  petroleum- 
polluted  areas  can  be  tainted  (Lee. 
1977).  and  commercial  species  have 
been  contaminated  with  petroleum  oils 
(Michael,  1977).  Thousands  of 
observations  of  floating  tar  balls  and 
beach  tar  have  been  tabulated  over  a  4- 
](ear  period  in  a  petroleuim  monitoring 
project  for  marine  pollution  (NAS, 
1985d). 

b.  Fire  Hazards.  While  some 
petroleum  oils  and  products  present  fire 
and  explosion  hazards,  most  vegetable 
oils  and  animal  fats  do  not,  unless 
flammable  chemicals,  such  as  hexane 
used  during  processing,  are  present  or 
temperatiires  are  elevated.  A  few 
vegetable  oils,  such  as  coconut  oil 
(copra  oil)  are  spontaneously 
combustible  (Lewis,  1996).  Because  of 
their  low  vapor  pressures,  some 
petroleum  products  are  highly  volatile 
and  flammable.  In  addition,  most 
vegetable  oils  and  animal  fats  have  a 
high  flash  point  (temperature  at  which 
decomposition  products  can  be  ignited), 
while  the  flash  point  for  many 
petroleum  products  is  below  or  near 
room  temperatiire. 

Although  most  vegetable  oils  and 
animal  fati  do  not  easily  catch  fire  by 
themselves,  once  fires  begin  they  are 
difficuh  to  extinguish  and  may  cause 
considerable  environmental  damage. 
For  example,  a  butter  and  lard  fire  in 
Wisconsin  that  was  apparently  started 
by  an  electric  forklift  resulted  in  the 
release  of  some  15  million  pounds  of 
melted  butter  that  threatened  nearby 
aquatic  resources  (Wisconsin,  1991a, 
1991b,  1991c;  Wisconsin  State  Journal. 
1991a.  1991b.  1991c.  1991d,  1991e). 

c.  Effects  on  Water  Treatment.  Oils 
and  greases  of  animal  and  vegetable 
origin  and  those  associated  with 
petroleum  sources  have  long  been  a 
concern  in  wastewater  control  (USEPA. 
1979;  Metcalf  and  Eddy,  1972).  Too 
much  od.  i.e..  spills  or  discharges  of  oil 
and  grease  to  a  municipal  wastewrater 
treatment  system  in  quantities  that 
exceed  the  levels  the  treatment  plant 
was  designed  to  handle,  can  overwhelm 
the  water  treatment  plant  that  Tnaintainit 
sanitary  conditions  and  removes  water 
pollutuits  that  are  harmful  to  agnatir 
organisms  or  interfere  with  the 
recreational  value  of  waters  (Institute, 
1985;  Metcalf  and  Eddy.  1972).  Certain 
fatty  acid  products,  such  as  quaternary 
amines,  may  inhibit  biological  treatment 
and  affect  in-plant  facilities  and 
downstream  municipal  sanitary  sewage 
treatment  facilities  (Hui.  1996d). 

Under  normal  operations,  floating  oil 
can  be  removed  before  wastewater  is 
discharged  to  water  treatment  plants, 
and  highly  variable  discharges  of  flow 


and  organics  can  be  minimized 
(Institute,  1985).  With  large  quantities  of 
spilled  oil  and  high  organic  loads, 
however,  these  conditions  may  not  be 
controlled  adequately  and  water 
treatment  systems  can  be  damaged.  To 
prevent  potential  damage  to  water 
treatment  plants  from  oil  spills,  officials 
may  halt  water  treatment  and  interrupt 
water  supplies,  as  occurred  when  15 
mimidpal  drinking  water  intakes  were 
shut  down  following  a  spill  of  one 
million  gallons  of  diesel  fuel  from  a 
collapsed  storage  tank  at  the  Ashland 
Oil  facility  in  Floreffe.  Pennsylvania  in 
1988  (USEPA.  1968). 

8.  FWS  Comments 

The  FWS  submitted  a  memorandiun 
with  the  following  position  to  the  EPA 
in  1994.  The  potential  for  harm  from 
petroleum  and  non-petroleum  oils  is 
equivalent;  the  path  to  injury  is 
di£fiarent.  Edible  non-petroleum  oils 
cause  chronic  effects  with  the  potential 
of  mortality.  Both  petroleum  and  non- 
petroleimi  oil  impact  natural  resources 
through  the  fouling  of  coats  and 
plumage  of  wildlife.  Secondary  effacts 
from  fouling  include  drowning, 
mortality  by  predation,  starvation,  and 
suffocation.  The  removal  of  edible  oil  is 
more  difficult  and  strenuous  for  wildlife 
due  to  the  low  viscosity  of  vegetable  oil. 
which  allows  deeper  penetration  into 
body  plumage  or  fur  and  thorough 
contamination  of  the  wildlife. 

Edible  oils  ingested  in  large  quantities 
can  cause  lipid  pneumonia.  Edible  oil 
consimied  by  wildlife  during  preening 
or  cleaning  of  their  coats  also  acts  as  a 
laxative  resulting  in  diarrhea  and 
dehydration.  Small  amounts  of  edible 
oil  on  plumage  can  cause  thermal 
circulation  troubles  and  embryo  death 
in  eggs  ejqposed  to  oil  through 
disruption  of  egg/air  interface  (USDOI/ 
FWS,  1994). 

C.  Petitioners'  Claim:  Animal  Fats  and 
Vegetable  Oils  Are  Essential 
Components  of  Human  and  Wildlife 
Diets 

Petitioners  claim  that  animal  fats  and 
vegetable  oils  are  essoitial  components 
of  human  and  wildlife  diets. 

EPA  Response:  While  EPA  agrees  diat 
some  components  of  animal  fats  and 
v^etable  oils  are  essential  components 
of  human  and  wildlife  diets,  EPA 
disagrees  with  the  Petitioners  that  all 
animal  fats  and  v^etable  oils  are 
essential  components  of  human  and 
wildlife  diets.  Most  species  require  only 
one  or  two  essential  fatty  acids.  Most 
animals  need  some  level  of  fat  to  supply 
energy  and  fat-soluble  vitamins.  Intake 
of  high  levels  of  dietary  fat,  some  types 


of  fat,  and  essential  fatty  acids,  however, 
can  cause  adverse  effects. 

While  low  levels  of  certain  chemicals 
are  essential  for  health,  exposure  to  high 
levels  of  these  chemicals  produces 
toxicity.  Numerous  examples  in  the 
scientific  literature  demonstrate  that 
essentiality  does  not  confer  safety  and 
essential  elements  can  produce  toxic 
eSiects.  Among  these  chemicals  are 
vitamin  A;  the  fatty  acid  a-linolenic 
add,  an  essential  fatty  add  in  humans 
and  coldwater  fish;  and  trace  metals 
such  as  iron,  manganmu^^  selenium,  and 
copper  (Klaassen  et  al.,  1986;  NAS, 
1977a;  USEPA.  1980;  Rand  and 
Petrocelli.  1985;  Abonathy,  1992;  Hui. 
1996a;  NAS/NRC  1981a). 

Further,  high  levels  of  fats  and  oils 
alter  the  requirements  for  essential  fatty 
acids  and  change  the  balance  between 
certain  types  of  lipids  and  fatty  acids. 
For  many  spedes  of  fish  and  laboratory 
animals,  levels  of  essential  fatty  adds 
must  be  increased  for  the  animalip  to 
tolerate  hig^  lipid  levels  (NAS/NRC, 
1983, 1995).  H^  levels  of  some  fat^ 
adds  (n-6  PUFA,  including  the  essential 
fatty  add  linoleic  add)  deplete  other 
fatty  adds  (n-3  PUFA,  induding  die 
essential  fatty  acid  a-linolenic  add), 
therriiy  creating  nutritional  defidency. 
In  addition,  constituents  of  vegetable 
oils  and  animal  fats  also  affect 
requirements  for  essential  fatty  adds. 
Erucic  acid,  a  constituent  of  rapeseed 
oil,  adversely  affects  reproduction  in 
rats  by  interfering  with  the  metabolism 
of  essential  fatty  acids  (Roine  et  al., 
I960). 

Animals  often  die  from  starvation 
after  oil  spills  destroy  their  food  supply 
by  oiling  food  or  making  it  unavailable. 
In  addition  to  a  reduction  in  food 
supply  and  a  need  to  consume  twice 
their  normal  amount  of  food  to  maintain 
body  temp^ature  (Hartung.  1965;  1995), 
oiled  birds  that  are  unable  to  float  or  fly 
cannot  retrieve  food  from  the  water  that 
usually  provides  their  food.  Bird 
rescuers  have  described  dead  birds  with 
organs  wrere  filled  with  oil  after  eating 
oiled  food  or  consuming  oil  while 
preening  their  faethers  to  remove  oil 
(Croxall,  1975;  Lyall,  1991;  Frink  and 
Miller,  1995).  Thus.  EPA  finds  that 
Petitioners'  arguments  are  non- 
persuasive  and  have  littie  relevance  to 
the  large  quantities  of  oil  released  into 
the  environment  from  oil  spills. 

1.  Nutritional  Requirements  for  Dietary 
Fat 

In  addition  to  their  roles  in  cellular 
structure,  membrane  integrity,  and 
microsomal  enzyme  function,  fats  pUy 
an  important  nutritional  role  by 
supplying  energy  and  essential  nutrients 
(Rechigl,  1981;  Hui.  1996b;  Van  Soest, 
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1982).  The  caloric  value  of  fats  is  more 
than  twice  that  of  carbohydiates  or 
proteins  (Hui,  1996a).  Fats  are  a  source 
of  the  fat-soluble  vitamins  A,  O,  E,  and 
K  and  are  rich  in  antioxidants, 
including  tocopherols,  such  as  vitamin 
E,  and  carotenes  such  as  provitamin  A. 
They  also  facilitate  the  digestion  and 
absorption  of  vitamins. 

The  nutritional  requirements  for 
dietary  fat  vary  greatly  among  species.  A 
diet  containing  about  5%  dietary  fat  is 
recommended  for  most  laboratory 
animals  (NAS/NRC,  1995).  Growth 
usually  increases  greatly  in  nnimaU  fed 
a  diet  containing  higher  levels  of  fat,  but 
lifespans  are  shortened  and  lactation 
performance  and  reproduction 
advwsely  affected  in  rats  fed  diets  with 
30%  lipid  (French  et  aJ.,  1953).  In 
minks,  diets  with  35-40%  fat  have  been 
satisfactory  for  meeting  energy 
requirements,  but  higher  levels  (44- 
53%)  are  recommended  for  ftii 
development,  pregnancy  and  lactation 
(NAS/NRC,  1992.)  Up  to  44%  fresh  fat 
was  used  in  fox  diets  without 
detrimental  efiiscts  (NAS/NRC,  1992). 
For  coldwater  fish,  10%  to  20%  lipid  is 
needed  in  diets,  and  higher  levels  of 
lipid  alter  carcass  composition  by 
deposition  of  excess  lipid  and  reduction 
of  the  percentage  of  body  protein  (NAS/ 
NRC,  1981a). 

Nutritional  requirements  fm  fats  are 
affected  by  environmental  influences 
and  the  health  status  of  the  organisms. 
Birds  must  consume  twice  as  much  food 
alter  a  spill  for  thermal  regulation 
(Hartung.  1967).  In  laboratory  animals, 
the  requirement  for  certain  fatty  acids 
(n-6  PUFA)  is  increased  during  lactation 
(NAS/NRC,  1995). 

For  many  animals  (cattle,  goats,  and 
sheep),  vitamin  and  energy 
requirements  rather  than  specific 
dietary  requirements  for  fat  are 
enumerated  (NAS/NRC  1981b;  NAS/ 
NRC,  1985;  NAS/NRC,  1984).  Certain 
types  of  fat  are  necessary  for  other 
animals.  For  example,  sterols  and 
perhaps  lecithin  are  necessary  for 
crustaceans  (NAS/NRC,  1983). 

Dietary  Reiquirements  of  Wild 
Animals.  Unlike  domestic  animulf  that 
are  fed  under  regimens  to  maximize 
their  productivity,  wild  animalf  and 
free- ranging  domestic  animals  may  have 
different  nutritional  requirements  for 
th«r  survival,  growth,  and  reproduction 
(Van  Soest,  1982).  Diets  that  promote 
growth  and  obesity  may  also  shorten  life 
and  are  undesirable  for  wild  animals. 

2.  Essential  Fatty  Acids  (EFA) 

Certain  unsaturated  fatty  acids  that 
must  be  supplied  in  the  diet  are  called 
essential,  because  humans  or  other 
enimals  lack  the  enzymes  to  synthesize 


them  (Hui,  1996a;  Rachigl,  1983).  Two 
fatty  acids  are  considered  essential  in 
humans — linoleic  acid  and  a-Iinolenic 
acid  (Hui  19g6a).  These  essential  fatty 
acids  are  required  for  fatal  development 
and  growth.  Long-chain  n-3 
poljrunsaturated  fatty  acids,  such  as  a- 
linolenic  acid,  are  needed  by  the  brain 
and  retina;  learning  disabilities  and  loss 
of  visual  acuity  have  been  observed  in 
animals  with  low  levels  of  these  fatty 
acids.  A  balance  of  PUFA  frtun  both  the 
n-6  and  n-3  families  is  needed  to   < 
maintain  health  (Hui,  1996a). 

EFA  requirements  difi^er  according  to 
species.  In  chickens,  1%  of  the  EFA 
linoleic  add  is  required;  the  essentiality 
of  a-linolenic  acid  has  not  yet  been 
proven  for  poultry  (NAS/NRC.  1994). 
Linoleic  acid  is  an  EFA  for  pigs; 
arachidonic,  which  is  generally  added 
to  swine  diets,  can  be  synthesized  from 
linoleic  acid  (NAS/NRC,  1988).  Minks 
require  linoleic  acid,  and  rabbits  can 
develop  EFA  deficiency  (NAS/NRC, 
1992,  1977b).  Silver  foxes  need  2  to  3 
grams  of  EFA  linoleic  and  linolenic 
acids  daily  to  prevent  skin  problems 
and  dandruff  (NAS/NRC.  1992).  The 
dietary  EFA  requirements  of  ruminants 
are  about  an  order  of  magnitude  lower 
than  those  of  non-ruminants  (Van  Soest. 
1982). 

Studies  of  fish  and  crustaceans 
demonstrate  that  EFA  requirements  of 
aquatic  animals  vary  with  species  and 
are  apparenUy  related  to  the  ability  of 
the  animals  to  convert  linolenic  acid 
(18:3w3)  to  highly  unsaturated  fatty 
adds  (Kanazawa  et  al.,  1979).  While 
some  animals  can  synthesize  necessary 
fatty  adds,  others  require  them  in  their 
diets.  The  n-3  fatty  adds  are  essential 
for  good  health  and  growth  in  rainbow 
trout,  red  sea  bream,  and  tiutwt  (NAS/ 
NRC,  1981a).  For  chum  salmon,  the 
requirement  for  linoleic  and  Imolenic 
adds  is  1%,  or  0.5-1%  for  n-3  PUFA  In 
the  diet  For  coho  salmon,  the  optimal 
level  of  n-3  fatty  acids  is  1-2.5%,  and 
the  optimal  level  of  n-3  plus  n-6  fatty 
adds  appears  to  be  approximately  2.5%. 
EFA  requirements  can  be  affected  by 
many  factors,  including  fat  content  of 
the  diet  and  temperature.  In  fish,  EFA 
requirements  change  with  temperature 
and  culture  conditions  (NAS/NRC. 
1983. 1981a.) 

3.  Adverse  Effects  of  High  Levels  of 
EFAs 

While  certain  levels  of  fat  and 
essential  fatty  adds  are  necessary, 
higher  levels  can  produce  adverse 
effects.  Although  requirements  for 
linolenic  add,  a  n-3  polyunsaturated 
fatty  add,  are  as  high  as  0.5%  of  total 
caloric  intake  in  humans,  consumption 
of  a  diet  high  in  the  same  family  of  fatty 


adds  (n-3  PUFA)  may  cause  oxidative 
stress  to  cell  membranes  through  lipid 
oxidation  reactions,  thereby  increasing 
requirements  for  antioxidants  (Hui. 
1996a). 

A  balance  of  types  of  lipid  and 
various  fatty  acids  is  needed.  For 
example,  many  species  of  fish  and 
laboratory  animals  tolerate  high  levels 
of  lipid  if  the  essential  fatty  acid  levels 
are  increased.  (NAS/NRC,  1983.  1995). 
Similarly,  a  high  level  of  other  dietary 
components  can  increase  the  need  for 
certain  PUFAs  (n-6  PUFA)  in  rats,  and 
alter  the  fatty  acid  balance  (between  n- 
6  PUFA  and  n-3  PUFA)  (NAS/NRC. 
1995).  High  levels  of  some  fatty  acids 
{n-6  PUFA)  deplete  otiier  fatty  acids  (n- 
3  PUFA),  thereby  creating  adverse 
effects  associated  with  nutritional 
deficiency. 

Compared  to  rodents  consuming  diets 
high  in  saturated  fatty  adds,  rodents 
receiving  diets  rich  in  linoleic  acid — 
one  of  the  two  essential  fatty  adds  for 
humans — exhibited  increased 
development  of  breast  tumors,  including 
a  shortened  latency  period  for  tumor 
appearance,  promotion  of  tiunor  growth, 
and  increased  incidence  of  mammary 
tumors  (Hui,  19g6a).  Once  the  dietary 
linoleic  acid  exceeded  4-5%  of  total 
calories,  saturated  or  unsaturated  Cats 
linearly  increased  tumor  inddence. 
Dietary  linoleic  acid  enhanced  the 
spread  of  mammary  tumors  to  lungs  tn 
rats,  apparenUy  by  acting  as  a  cancer 
promoter.  Fish  oil.  which  contains  n-3 
PUFAs.  inhibited  mammary  tumor 
development,  apparenUy  inhibiting  the 
effects  of  linoleic  acid. 

The  importance  of  balance  in 
essential  fatty  acids  is  clearly  seen  in 
studies  of  coldwater  fish.  An  optimum 
level  of  unsaturated  fatty  adds  i»  ■- 
required  for  maximum  growth  of  ' 
coldwater  fish,  and  the  requiroment  for 
n-3  fatty  acids  may  be  spedes-specific 
(NAS/NRC,  1981a).  EFA  defidency  U 
characterized  by  poor  growth  as  well  as 
numerous  other  symptoms,  and  the 
defidency  of  most  symptoms  can  be 
reversed  with  certain  fatty  acids  (n-3 
PUFA);  the  addition  of  other  fatty  acids 
(n-6  PUFA)  to  the  diet  reverses  some 
symptoms,  while  othera  are  aggravated. 
In  coho  salmon,  extremely  low  and  ' 
high  levels  of  n-3  fatty  acids  inhibit 
growth;  concentrations  of  n-6  fatty 
acids  above  1%  also  depressed  growth 
(NAS/NRC.  1981a).  In  «udies  of 
rainbow  trout  fed  different  levels  of 
triglycerides  containing  n-3  and  n-6 
fatty  adds  in  diets  containing  10% 
lipid,  growth  was  reduced  when  diets 
were  deficient  in  n-3  fatty  acids,  high 
in  n-6  and  low  in  n-3  fatty  acids,  or 
high  in  both  n-3  and  n-6  fatty  adds. 
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4.  Adverse  E&cts  of  High  Levels  of  Fats 
and  Oils 

Although  fat  intake  is  necessary  to 
provide  energy,  vitamins,  and  EFA, 
ingestion  of  high  levels  of  dietary  fat  can 
cause  adverse  effects  in  fish  and  aquatic 
species,  other  animals,  and  humans, 
liie  adverse  effects  of  consimiption  of 
high  levels,  of  dietary  fat  and  certain 
classes  of  fat  by  humans  and  animals 
have  been  discussed  extensively  in 
section  ILC.3. 

5.  Relevance  of  EFA  Piindples  to  Spills 

For  most  animals,  only  one  or  two 
fatty  acids  are  essential,  and  these  are 
not  necessarily  the  fatty  acids  present  in 
an  oil  spill.  Animals  reqxiire  only  small 
quantities  of  these  EFAs  that  are 
provided  in  a  normal  diet,  and  these 
quantities  must  be  in  balance.  While 
low  levels  of  one  or  two  fatty  acids  are 
needed  by  some  species,  in  several 
species  tested,  high  levels  of  these  fatty 
adds  produce  adverse  effects  by  toxicity 
or  by  creating  nutrient  imbalances  that 
deplete  other  essential  nutrients. 

After  a  spill,  high  levels  of  animal  fats 
and  vegetable  oils  other  than  the  EFA 
are  present  in  the  environment  High 
levels  of  total  dietary  fat,  certain  classes 
of  fats,  imbalances  of  types  of  fat,  and 
some  components  and  breakdown 
products  produce  adverse  effects  in 
laboratory  animals  and  in  some  animals 
that  have  l>een  examined  in  the  field 
and  are  assodated  with  adverse  effects 
in  humans.  Further,  some  constituents 
of  vegetable  oils,  such  as  erucic  acid  in 
cottonseed  oil,  actually  interfere  with 
EFA  metabolism,  thereby  causing 
adverse  effects  (Roine  et  al.,  1960). 

When  food  is  coated  with  oil  fivm  a 
spill  of  vegefable  oils  or  animal  fats, 
animals  are  unable  to  forage  or  consume 
the  food  or  suffer  the  consequences  of 
ingesting  large  quantities  of  oil  as  they 
consume  food.  Oil-coated  birds  die  of 
hypothermia  or  starvation  when  they 
are  unable  to  obtain  or  consume  twice 
their  normal  amount  of  food  to  provide 
the  increased  metabolic  requirements 
needed  to  survive  oil  spills. 

Some  oils,  their  constituents,  or 
transformation  products  remain  in  the 
environment  for  years.  By 
contaminating  the  food  source  biomass, 
reducing  breeding  animals  and  plants 
that  provide  future  food  sources, 
contaminating  nesting  habitats,  and 
reducing  reproductive  success  through 
contamination  and  reduced  hatchability 
of  eggs,  oil  spills  can  cause  long-term 
efiiacts  for  years  even  if  the  oil  remains 
in  the  environment  for  refatively  shcnt 
periods  of  time. 


6.  FWS  Comments  on  Essential  Fatty 
Adds 

The  FWS  conmiented  that  although 
fats  and  oils  are  used  by  cells  of  living 
organisms  in  small  amounts,  too  much 
will  cause  harm  to  organisms  through 
means  other  tiian  toxicity.  Ingestion  of 
concentrated  vegetable  oil  or  animal  fat 
could  cause  indigestion,  nausea,  and 
diarriiea.  This  could  incapacitate  a  bird 
or  mammal  (USDOI/FWS,  1994). 

D.  Petitioners'  Claim:  Animal  Fats  and 
Vegetable  Oils  Are  Readily 
Biodegradable  and  Do  Not  Persist  in  the 
Environment 

EPA  disagrees  with  Petitioners'  claim 
that  all  animal  fats  and  vegetable  oils 
are  readily  biodegradable  and  notes  that 
when  hiodegradation  does  occur  in  the 
environment,  it  can  lead  to  oxygen 
depletion  and  death  of  fish  and  other 
aquatic  organisms.  Some  products        '^ 
formed  by  hiodegradation  and  other 
transformation  processes  are  more  toxic 
than  the  original  oils  and  fats.  While 
some  animal  fats  and  vegetable  oils  ore 
degraded  rapidly  under  certain 
conditions,  others  persist  in  the 
environment  yean  after  the  oil  was 
spilled  (Mudge  et  al.,  1995;  Mudge, 
1995. 1997a,  19g7b).  Further,  spilled 
animal  fats  and  vegetable  oils  can  cause 
long-term  deleterious  environmental 
effects  even  if  they  remain  in  the 
environment  for  relatively  short  periods 
of  time,  because  they  destroy  existing 
and  future  food  sources,  reduce 
breeding  animals  and  plants,  and 
contaminate  eggs  and  nesting  habitats. 

Every  ^ill  is  different  How  long  the 
v^etable  oil  or  animal  fat  remains  in 
the  environment  after  it  is  spilled,  what 
proportion  of  the  oil  is  degraded  and  at 
what  rate,  what  products  are  formed, 
and  where  the  oil  and  its  products  are 
transported  and  distributed  are 
determined  by  the  properties  of  the  oil 
itself  and  those  of  die  environment 
where  the  oils  is  spilled.  Factors  such  as 
pH  (acidity),  temperatiixe,  oxygen 
concentration,  dispersal  of  oil.  the 
presence  of  other  chemicals,  soil 
charaderistics.  nutrient  quantities,  and 
populations  of  various  microorganisms 
at  the  location  of  the  spill  profoundly 
influence  the  degradation  of  oil. 

Like  petroleum  oils,  vegetable  oils 
and  animal  fats  can  float  on  water,  setUe 
on  sediments  or  shorelines,  and  form 
emidsions  when  there  is  agitation  or 
prolonged  exposure  to  heat  or  light 
(Crump-Wiesner  and  Jennings,  1975; 
DOC/NOAA,  1992, 1996). 
Environmental  processes  can  alter  the 
chemical  composition  and 
environmental  behavior  of  the  spilled 
oils  and  influence  their  proximity  to 


enviroiunentally  sensitive  areas  and  the 
environmental  damage  they  cause. 

The  detrimental  environmental  efCacts 
of  several  spills  of  vegetable  oils  and 
animal  fats  are  described  below  and  in 
Appendix  I,  Table  4:  Efiiects  of  Real- 
World  Oil  Spills.  These  reports  provide 
exmnples  of  the  effects  of  some  specific 
spills  where  death,  injuries,  and  damage 
were  observed.  No  structured  survey  on 
the  efCacts  and  numbers  of  victims  of 
spills  of  vegetable  oils  and  animal  fats 
has  been  conducted  (Rozemeijer  et  al., 
1992).  Because. birds  and  other  animals 
show  only  a  "wet  look"  when  they  are 
coated  with  vegetable  oils  and  aniisial 
fats,  they  are  difficult  to  identify  and 
may  never  be  found  if  they  sink  when 
they  die  or  are  consumed  by  predators 
(NAS.  1985e). 

1.  Chemical  and  Biological  Processes 
Affecting  Vegetable  Oils  and  Animal 
Fats  in  the  ^vironment 

Vegetable  oils  and  animal  fats  that  are 
spilled  in  the  environment  can  be 
transported  and  transformed  by  a  wide 
variety  of  physical,  chemical,  and 
biological  processes  that  alter  the 
composition  of  the  oil,  its  fate  in  the 
environment,  and  its  toxidty.  Oil  that  is 
spilled  in  inland  waters,  sudi  as  small 
rivers  and  streams,  may  be  especially 
harmful  if  there  are  limited  oxygen 
resources  in  the  water  body  and  litUe 
dispersal  of  the  oil  (NOAA/FWS.  1996). 

Whether  the  toxidty  of  these 
transformation  products  formed  by 
chemical  and  biological  processes 
increases  compared  to  that  of  the 
original  oil  depends  on  the  specific  oil 
and  the  products  that  are  formed.  For 
example,  lipid  oxidation  products  that 
are  formed  following  exposiire  of  fats  to 
oxygen,  light,  and  inorganic  and  organic 
catalysts  have  been  associated  with 
colon  cancer;  and  cholesterol  oxidation 
products  that  are  formed  by 
autoxidation  of  cholesterol  exposed  to 
air,  heat,  photooxidation,  and  oxidation 
agents  have  numerous  biological 
activities  (Hui,  1996a).  (See  section 
ILB.5.d  for  a  discussion  of-the  toxidty 
of  transformation  products.) 

a.  Chemical  Processes.  The  fate  of 
petroleum  and  non-petroleum  oils  can 
be  altered  by  environmental  processes. 
Primary  weathering  processes  include 
spreading,  evaporation,  dissolution, 
dispersion,  emulsification,  and 
sedimentation  (DOC/NOAA,  19028. 
1994, 1996).  The  rate  and  relative 
importance  of  each  of  these  processes 
depends  on  the  specific  oil  that  is 
spilled  and  environmental  conditions 
that  are  present  and  that  may  change 
over  time.  Wind  transport, 
photochemical  degradation,  and 
microbial  degradation  may  also  play 
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important  roles  in  the  transformation  of 
pe^leum  oils,  vegetable  oils  and 
animal  £sts. 

Difierent  parts  of  the  ecosystem  are 
affscted  as  the  composition  of  the 
spilled  oil  changes.  For  example, 
weathered  petroleum  oils  penetrate  into 
marsh  vegetation  less  than  fresh  oil.  for 
weathered  oil  is  composed  of  relatively 
insoluble  compounds  and  often  forms 
mats  or  tarballs  (DOC/NOAA,  1994; 
Hartung.  1995;  NAS,  1985e).  Thus, 
weathering  decreases  the  potential 
exposure  to  fish  through  the  water 
column  while  increasing  the  potential 
exposure  of  species  that  ingest  tarballs. 
As  the  lighter  fractions  dissolve  or 
evaporate,  oil  sinks,  thereby 
contaminating  sediments  and 
contributing  to  water  column  toxicity. 
Spilled  sunflower  oil  is  hydrolyzed  and 
polymerized  to  chewing  gum  balls  that 
can  be  washed  ashore  or  can  sink  and 
cover  sediments,  thereby  exposing 
benthic  and  intertidal  marine 
communities  (Mudge,  1993). 

Vegetable  oils  and  animiil  fats  can 
undergo  several  types  of  chemical 
reactions.  They  can  be  hydrolyzed  to 
yield  free  Catty  acids  and  diglycerides, 
monoolycerides.  or  glycerol;  this 
hjrdidlysis  can  be  catalyzed  by  acids, 
bases,  enzymes,  and  other  substances 
(Hui,  1996a;  Lawson,  1995:  Kiritsakis, 
1990;  Hofhnann,  1989).  Vegetable  oils 
and  animal  fats  can  be  oxidized  to  form 
hydroperoxides  and  free  radicals  which 
perpetuate  the  oxidation  reaction  until 
they  are  destroyed  by  reacting  wth 
other  chemicals,  such  as  natural  or 
added  antioxidants.  The  free  radicals 
that  initiate  an  autoxidation  reaction  are 
formed  by  decomposition  of 
hydroperoxides,  exposure  to  heat  or 
light,  or  other  means.  CXDPs  are  formed 
by  autoxidation  of  cholesterol  that  is 
exposed  to  air.  heat,  photooxidation, 
and  oxidative  agents  derived  from 
dietary  sources  and  metabolism  (Hui. 
1996a). 

Several  types  of  reactions  can  occur 
during  processing,  cooking,  or  storage  of 
bts  and  oils,  including  hydrogenation  of 
unsaturated  fatty  acids  in  oils 
(hardening);  esterification; 
interastehfication.  including 
tmiMtterification;  and  halogenation 
(Lawson.  1995;  Hui,  1996a;  HoCfrnaim. 
1989;  Yannai,  1980).  Thermal  oxidation 
and  poljrmerization  during  cooking, 
frying,  or  processing  operations  at  high 
temperatures,  generally  between  180"C 
to  250"C,  can  lead  to  conjugation  (act  of 
being  joined)  of  polyunsaturated  Eatty 
adds  and  cyliiation  and  the  formation 
of  volatile  decomposition  products. 

b.  Biological  Processes.  Petroleum  oils 
and  vegetable  oils  and  animal  fats  that 
are  spilled  in  the  environment  can  be 


transformed  by  bacteria,  yeast,  fungi, 
and  other  microorgaiusms.  Although 
microbial  degradation  rarely  occurs 
when  there  are  controlled  conditions 
during  normal  storage  of  animal  fats  and 
vegetable  oils,  microorganisms  can  grow 
on  vegetable  .pils  and  animal  fats  and 
degrade  them  when  environmiBntal 
conditions  are  favorable  (Ratledg^, 
1994). 

Investigations  of  biological 
approaches  to  remediating  sites 
contaminated  with  petroleum  oils  have 
shown  that  numerous  environmental 
factors  must  be  carefully  controlled  for 
biodegradation  to  be  effective  in 
reducing  contamination  from  oily 
materials  in  soil  (Vanosa  et  al.,  1996; 
Salanitro  et  al..  1997).  While 
bioremediation  has  been  used  for  soil 
cleanup  at  some  petroleum- 
contaminated  sites  (e.g..  in  tests  at 
tafineries,  in  treatment  of  oily  sludges  in 
oil  and  gas  operations,  and  at  pipeline 
sites  for  spills  of  crude  oil),  successful 
cleanup  requires  management  of 
appropriate  levels  of  applied  waste  to 
soil,  aeration  and  mixing,  nutrient 
fertilizer  addition  according  to  the  ratios 
of  carbon:  nitrogen:  phosphorus  present. 
pH  amendment,  and  moisture  control  to 
optimize  degradation  by  soil 
micoorganisms  (Salanitro  et  al.,  1997). 
The  extent  of  biodegradation  apparently 
depends  upon  the  type  of  soil  and  crude 
oil  involved. 

The  promise  and  the  limitations  of 
microbial  degradation  have  been 
highlighted  in  numerous  studies  of 
factors  influencing  the  microbial 
utilization  of  animal  fats  and  vegetable 
oils  (Ratiedge,  1994).  These  studies  were 
conducted  in  experimental  cultures  and 
cannot  be  applied  readily  to  cleanups  of 
oil  spills,  wfaere  control  of  pH.  oil 
dispersal,  and  nutrient  supplementation 
are  difBcult  to  achieve.  They  are 
described  briefly,  primarily  to  illustrate 
the  complexity  of  biotransformation 
processes,  the  many  factors  that  can 
affect  biodegradation.  and  the  difficulty 
in  accurately  reflecting  conditions  and 
determining  rates  of  biodegradation  or 
other  transformation  processes  at 
specific  spill  locations.  A  more  detailed 
discussion  of  the  microbial  degradation 
of  vegetable  oils  and  animal  fats  is 
provided  in  the  accompanying 
Technical  Document.  (See  Technical 
Document.  Claims  V  and  VI,  Biological 
Processes.  Section  A.) 

Factors  that  affect  the  biodegradation 
of  oils  include  pH,  dispersal  of  oil. 
dissolved  oxygen,  presence  of  nutrients 
in  the  proper  proportions,  soil  type, 
type  of  oil,  and  the  concentration  of 
undissociated  fatty  acids  in  water.  In 
addition  to  microorganisms,  other  biota 
can  also  alter  the  chemical  composition 


of  vegetable  oils  and  animal  fats.  The 
reactions  may  depend  on  the  species, 
for  organisms  such  as  invertebrates,  lack 
enzymes  that  participate  in  certain 
metabolic  pathways  found  in  other 
organisms. 

c.  Rancidity.  Biological  and  chemical 
processes  can  lead  to  the  formation  of 
rancid  products  that  cause  off-flavors 
and  unpleasant  odors.  Rancidity  results 
from  the  oxidation  of  unsaturated  fatty 
acids  that  are  acted  upon  by  peroxide 
radicals  or  enzymes  to  form  a  variety  of 
products,  some  of  which  are  toxic  (Hui, 
1996a:  Yannai.  1980).  Rancidity  can  also 
be  produced  by  hydrolysis  of 
triglycerides  and  Upolysis  by 
microorganisms  or  natural  enzymes 
(Kiritsakis,  1990).  The  hydrolysis  and ' 
oxidation  of  spilled  v^etable  oils  and 
animal  fats  leads  to  formation  of 
aldehydes,  ketones,  fatty  acids,  and 
other  compounds  responsible  for  off- 
flavors  and  rancid  odors.  The  rate  of 
rancidity  increases  with  thermal 
decomposition  of  fats  (Hui,  1996a], 
although  enzymatic  peroxidation  and 
oxidation  of  unsaturated  fatty  acids  by 
lipoxygenases  can  also  occur  in  plant 
food  stuffa  even  during  storage  at  low 
temperature  and  in  the  dark  (Yaimai, 
1980). 

2.  Enviromnental  Fate  and  Effects  of 
Spilled  Vegetable  Oils  and  Animal  Fats: 
Real-World  Examples 

The  reports  in  this  section  describe 
the  spread  of  vegetable  oils  and  animal 
fats  after  spills  into  the  environment 
and  detail  the  deleterious  eSiacts 
produced  by  these  spills.  While  some 
aspects  of  specific  spills  have  been 
discussed  earlier,  the  examples 
presented  below  demonstrate  that 
facton  such  as  the  natruv  of  the  oil.  its 
environmental  fate,  and  proximity  of  the 
spill  to  environmentally  sensitive  areas 
determine  the  adverse  effects  of  spills  of 
vegetable  oils  and  animal  fats  in  the 
enviromnenL  Many  spills  are  never 
reported.  Animals  injured  or  killed  by 
oils  may  never  be  found,  for  they  are 
highly  vulnerable  to  predators  or  may 
drown  and  sink  (USDOI,  1994;  Frink. 
1994;  NAS,  1985e).  Thus,  Uie  reports 
that  are  summarized  in  Appendix  I, 
Table  4  and  below  are  not  a 
comprehensive  study  of  the  adverse 
environmental  effects  of  spills  of 
vegetable  oils  and  animal  fats,  but  rather 
a  snapshot  revealing  some  of  the 
deleterious  effects  caused  by  spills  of  oil 
into  the  environment 

Miimesota  Soybean  Oil  and 
Petroleum  Oil  Spills.  Oil  frxim  two  spills 
in  Minnesota  killed  thousands  of  di^ks 
and  other  waterfowl  and  wildlife  or 
injured  them  through  coating  with  oil. 
The  peak  of  waterfowl  damage  occurred 


within  twro  days  of  the  breakup  of  ice  on 
the  Minnesota  and  Mississippi  rivers  in 
the  spring  of  1963  (Minnesota,  1963; 
USDHHS.  1963).  There  were  two 
sources  of  oil — an  estimated  1  million  to 
1.5  million  gallons  of  soybean  oil  that 
entered  the  Minnesota  Rivw  via  the 
Blue  Earth  River  when  storage  facilities 
failed  at  a  plant  in  Mankato,  Miimesota; 
and  an  estimated  1  million  gallons  of 
low  viscosity  cutting  oil  that  escaped  to 
the  Miimesota  River  near  Savage. 
Minnesota,  from  a  marsh  that  was 
flooded  with  oil  when  storage  facilities 
failed.  Oil  spilled  during  the  winter 
months  from  mechanical  failure  of 
storage  tanks  or  pipelines,  moved  littie 
until  the  iRBakup  of  ice  in  the  spring. 
The  varnisb-Kke  cevOTing  of  willows  on 
the  river  banks  showed  that  the  soybean 
\)il  had  escaped  into  the  river  during  the 
sjving  r\m-off. 

While  the  petroleum  oil  and  soybean 
oil  slicks  coidd  not  be  distinguished  by 
field  observation,  laboratory  analysis  of 
samples  of  oil  and  oil  scraped  from 
ducks  revealed  that  soybean  oil  caused 
much  of  the  waterfowl  loss  (Minnesota. 
1963).  Approximately  5,300  birds  were 
affected  or  killed  by  oil,  including  1369 
live  oil-soaked  ducks  rescued  and  1842 
dead  birds  collected.  They  included 
lesser  scaup  ducks,  ringnecked  ducks, 
coots  and  grebes,  several  other  types  of  ^ 
ducks.  guUbs.  and  mergansere,  and  a 
cormorant.  While  some  birds  may  have 
been  counted  more  than  once,  the 
numbers  probably  imdeiestimate  the 
impact  of  the  oil  spills,  because  ducks 
covered  with  oil  crawl  into  dense  cover 
and  are  hard  to  find. 

Mammals  and  other  dead  animals 
were  reported,  including  about  26 
beaver.  177  muskrats,  and  50  others, 
among  them  turties,  herons,  kingfisher, 
son^irds.  other  birds,  skunk,  squirrel, 
dog.  and  cows  (Minnesota,  1963).  The 
death  of  7.000  fish  was  attributed  to 
causes  other  than  oil  pollution,  because 
winterkill  is  common  in  shallow 
backwater  areas  of  the  river  and  a  BOD 
study  indicated  that  the  sample 
analyzed  would  not  have  sufficient 
oxygen  demand  to  significantiy  affect 
oxygen  resources  in  the  river.  Bottom 
fauna  used  as  fish  food  may  have  been 
affected  temporarily  in  localized  areas. 

The  character  of  the  soyt)ean  oil  on 
and  in  the  water  changed  with  time,  as 
thick  orange-colored  slicks  that  were 
first  observed  changed  to  pliable  greyish 
and  somewhat  rubbiery  floating  masses 
that  were  stringy  or  somewhat  rounded 
and  were  sometimes  surrounded  by  a 
light  oil  slick  (Minnesota.  1963). 
Limited  areas  of  the  bottom  were 
covered. 

Oil  that  normally  floated  on  the 
surface  of  the  river  tended  to  sink  to  the 


lake  bottom  or  settled  into  low  areas  of 
the  river  bottom  near  the  shoreline, 
apparenUy  because  of  entrapment  of 
heavy  materials  in  the  oily  mass.  A 
sample  of  soybean  oil  collected  finm  the 
bottom  of  the  lake  contained  sand.  dirt, 
twigs,  and  leaves  when  it  was  analyzed 
in  the  laboratory. 

Soybean  oil  also  mixed  with  sand  on 
the  beach,  creating  a  hard  crust  3  feet 
above  water  level.  White  balls, 
apparenUy  from  soybean  oil  that  M^as 
once  near  the  surface  of  a  lake,  moved 
toward  shore  and  broke  up  into  long, 
white  stringy  material  that  collected  on 
shore.  Pools  of  tough,  milky  material 
covered  with  brown  scum  were  found  in 
low  areas  of  the  beach  along  with  a  hard 
varnish-like  crust  on  the  beach. 

Spill  of  Coconut  Oil,  Palm  Oil,  and 
Edible  Materials.  In  1975,  a  cargo  ship 
that  was  carrying  primarily  vegetable 
oils  and  edible  raw  materials  (copra  or    . 
dried  coconut  meat,  palm  oil,  coconut 
oil.  and  cocoa  beans)  went  aground  on 
Fanning  AtoU,  Line  Island  and  dumped 
its  cargo  onto  a  pristine  coral  reef 
(Russell  and  Carlson,  1978).  The  effects 
of  the  oily  substances  were  similar  to 
those  following  a  petroleum  oil  spilL 
Fish,  crustaceans,  and  moUusks  were 
killed.  Shifts  in  the  algal  commimity 
were  (Swerved,  with  excessive  growth  of 
some  types  of  green  algae  and  the 
elimination  of  other  algal  competitors. 
The  effects  on  the  algal  community 
continued  for  about  1 1  months. 

Sunflower  Oil  Spill  in  North  Wales. 
When  a  cargo  of  unrefined  sunflower  oil 
was  spilled  into  the  environment  off  the 
coast  of  Anglesey,  North  Wales  in 
January  1991.  surface  slicks  of  the  oil 
were  formed  for  many  miles  around  the 
ship  (Mudge  et  al..  1993;  Salgado.  1992, 
1995).  Some  oil  was  hydrolyzed  and 
polymerized  to  form  "chewing  gum 
balls"  that  were  washed  ashore  over  a 
wide  area.  The  denser  balls  sank, 
allowing  the  sunflowor  oil  to  contact  a 
wide  range  of  benthic  and  intertidal 
communities  near  the  spill.  Sunflower 
oil  polymerized  in  seawater  and  formed 
lumps  that  coidd  not  be  degraded  by 
bacteria. 

Mussels  that  were  near  the  s^U  died. 
Polymerized  sunflower  oU  formed  a  cap 
that  reduced  the  permeability  of 
sediments  to  water  and  oxygen  and 
killed  organisms  living  on  the  sediments 
(Mudge  et  al..  1993. 1995.  Mudge.  1995). 
Polymerization  of  sunflower  oil  that 
washed  ashore  produced  concrete-like 
aggregates  that  still  persist  nearly  6 
years  after  the  spill  (Mudge.  1997a. 
1997b). 

Rapeseed  Oil  Spills  in  Vancouver 
Harbor.  Three  small  spills  of  rapeseed 
oil  caused  greater  losses  of  birds  than 
176  spills  of  petroleum  oils  over  a  5- 


year  period  in  Vancouver  harbor  from 
1974  to  1978  (McKelvey  et  al.,  1980).  An 
estimated  35  barreb  of  rapeseed  oil  4> 
killed  an  estimated  500  birds,  while  all 
of  the  petroleiim  oil  spills  combined 
oiled  less  than  50  birds,  perhaps 
because  the  v^etable  oils  lackiad  the 
strong,  irritating  odor  of  petroleum  or  its 
eye-catching  iridescence.  Both 
petroleimi  and  non-p>etroleum  oils  coat 
the  feathers  of  birds,  destroying  their 
waterproofing  qualities  and  allowing 
Mrater  to  penetrate  to  the  skin  with  loss 
of  insulation  and  buoyancy,  which 
results  in  exposure,  and  death  (Mudge, 
1995;  Hartimg,  1967;  NAS,  1985e;  Smith 
and  Herunter,  1989;  Rozemeijer,  1992). 

Another  spill  of  rapeseed  oil  (Canola) 
occurred  in  Vancouver  Harbor  on 
February  26, 1989  (Smith  and  Herunter. 
1989).  During  product  transfer,  an 
estimated  400  gallons  of  rapeseed  oil 
spilled  into  the  harbor.  A  thin  film 
covered  large  portions  of  the  harbor,  and 
a  patchy  slick  of  yellow  oil  from  the 
spill  site  to  the  center  of  the  harbor  was 
visible  from  above.  It  was  estimated  that 
at  least  700  birds  were  in  the  harbor  at 
the  time  of  the  spill,  including  500 
diving  ducks,  100  gulls,  and  100  other 
divers. 

Initially,  booms  were  not  used  to 
contain  t^e  spill,  and  an  attempt  to 
disperse  the  oil  with  multiple  passes  of 
a  small  tug  through  the  thick  oil  were 
ineffective  (Smith  and  Herunter,  1989). 
EPA  notes  that  the  trade  association 
requested  that  this  ineffective 
mechanical  dispersal  be  allowed  as  a 
response  to  spills  of  vegetable  oil  and 
animal  fat  under  the  FRP  rule.  After 
several  hours,  booms  were  set  up  to 
contain  the  oil  and  skimmer  bo^ 
recovered  the  oil. 

Cleanup  was  concluded  15  hours  after 
the  spill  was  discovered  (Smith  and 
Henmter,  1989).  Nevertheless,  88  oiled 
birds  of  14  species  weito  recovered  after 
the  spill,  and  half  of  them  were  dead. 
Oiled  birds  usually  are  not  recovered  for 
3  days  after  a  spill,  when  they  become 
wreakened  enough  to  be  captured.  Of  the 
survivora,  half  died  during  treatment 

The  authors  caution  that  because 
vegetable  oils  are  edible,  they  may  not 
be  considered  as  threatening  to  aquatic 
birds  as  petroleum  oils.  However,  the 
end  result  is  the  same.  Birds  die  (Smith 
and  Herunter,  1989).  The  number  of 
casualties  from  the  rapeseed  oil  spills 
was  prob^ly  higher  than  the  number  of 
birds  recovered,  because  heavily  oiled 
birds  sink  and  dying  or  dead  birds  are 
captured  quickly  by  raptors  and 
scavensen. 

Smiu  and  Herunter  «nphasize  that 
containing  and  recovering  the  spilled  oil 
as  soon  as  possible  is  critical  to 
minimiTing  envinuueental  damage 


1 

54526      Fader«l>  RggirtBT  /  Vol.  62,  No.  202  /  Monday,  October  20,  1997  /  Rules  and  Regulations 


(1989).  Using  booms,  testing  transfiar 
lines,  having  spill  detection  equipment 
in  frface,  training  on-site  personnel,  and 
reporting  spills  immediately  are 
essential  to  reducing  environmental 
harm. 

Fat  and  Oil  Pollution  in  New  York 
State  Waters.  Pollution  of  surface  waters 
by  oils  and  Cats  from  a  wide  variety  of 
sources  killed  waterfowl,  coated  boats 
and  beaches,  tainted  fish,  and  created 
taste  and  odor  problems  in  water 
treatment  plants  in  New  York  State 
(Crump- Wiesner  and  Jennings,  1975). 
Sources  of  the  Eits  and  oils  included 
spills,  food  and  soap  manufocturing, 
refinery  wastes,  construction  activities, 
industrial  waste  discharges,  and 
sanitary  seiwage.  Grease- like  substances 
were  seen  along  the  shore  or  floating  in 
Lake  Ontario.  Greoao  balls  that 
contaminated  the  shoreline  near 
Rochester  and  smelled  like  Cat  or  lard 
were  analyzed  and  characterized  as 
mixtures  of  animal  and  vegetable  Cats 
with  similar  fotty  acid  contents. 

Spills  of  Fish  Oil  Mixtures  in  South 
Africa.  Oil  that  was  discharged  from  a 
fish  Cactory  effluent  pipe  near  Bird 
Island.  Lamberts  Bay,  South  Africa,  the 
Iveeding  ground  for  5,000  pairs  of  Cape 
Gannets  and  home  to  tens  of  thousands 
of  Cape  Cormorants  and  500  Jackass 
Penguins,  killed  at  least  709  Cape 
Gannets,  5,000  Cape  Cormorants,  and 
108  Jackass  Penguins  (Percy  Fitzpatrick 
Institute,  1974).  A  fiew  days  after  the 
oiling  incident,  researchers  found 
penguins  covered  with  a  sticky,  white, 
foul-smelling  coat  of  oil.  They  were 
shivering  on  the  shore  and  gannet 
chicks,  who  wdre  observed  walking 
straight  into  the  oil,  were  dead  or  dying. 
They  observed  a  milky  white  sea  on  one 
side  of  the  island  and  a  frothy  mixture 
and  clots  of  oil  thnnvn  up  on  the  iaUnrf 
The  oil  smelled  strongly  of  fish. 

Damage  from  fish-oil  pollution  was 
detailed  at  two  other  fish  factories  in 
South  Africa  (Newman  and  Pollock, 
1973).  In  the  rock  lobater  sanctuary  at 
St  Helena  Bay,  10,000  rock  lobsters  and 
thousands  of  sea  urchins  were  killed, 
probably  from  oxygen  depletion  caused 
by  the  release  of  organic  material  from 
the  fish  factory.  At  least  100,000  clams 
died  near  a  fish  factory  at  Saldanha  Bay 
along  with  large  numbers  of  black 
mussels  and  prawns  and  some 
polychetes  and  anemones.  Other  effiacts 
were  also  described  by  the  authors:  the 
sea  was  discolored  and  smelled,  water 
quality  was  poor,  and  the  aesthetic 
appeal  of  the  beaches  located  near  a 
town  and  popular  camping  site  was 
adversely  affected. 

Spill  of  Nonylphenol  and  Vegetable 
Oils  in  the  Netherlands.  Thousands  of 
seabirds.  mostly  Guillemols  and 


Razorbills,  washed  ashore  in  the 
Netherlands  during  a  four-month  period 
from  December  1988  to  March  1989 
{Zoua.  1991).  They  were  covered  with 
an  oil-like  substance.  Nearly  all  of  the 
1 ,500  sick  birds  that  were  taken  to  bird 
hospitals  died;  many  exhibited 
emaciation,  aggressive  behavior,  bloody 
stools,  and  leaky  plumage.  Autopsies 
and  patholo^f:al  examination  of  30 
birds  revealed  hepatic  degeneration  and 
necrosis  as  well  as  aspeigilliosis  in  the 
air  sacs  and  lungs,  riwtmiral  analysis  of 
the  fsathers  and  organs  showed  the 
presence  of  high  levels  of  nonylphenol 
and  vegetable  oils,  such  as  palm  oil.  No 
source  of  the  contaminants  was 
established,  but  they  may  have  been 
discharged  from  a  ship. 

Soybean  CHI  Spills  m  Georgia  Prom  a 
Tanker  Truck  and  a  Vegetable  Oil 
Refinery.  Aesthetic  efiKts  ¥rere  a  ma|or 
concern  to  property  owners  on  an  oiled 
cove  at  Lake  Lanier,  Georgia  (Rigger, 
1997).  The  strong,  unpleasant  odor  of 
soybean  oil  spilled  from  a  tanker  truck 
became  more  rancid  as  the  oil 
weathered.  Rapid  response  action 
minimized  the  damage  and  costs, 
although  the  oil  adhered  to  boat  dock 
floats  and  boats  and  produced  several 
thousand  dollars  in  claims  for  cleaning 
boats  and  docks  and  replacing  dock 
floats. 

In  a  vegetable  oil  refinery  in  Macon, 
Georgia,  soybean  oil  was  released  from 
an  aboveground  storage  tank  that  was 
accident^y  overfilled  (Rigger,  1997). 
Rapid  response  prevented  significant 
damage  from  the  spilled  oil,  which  had 
flowed  through  a  storm  water  system 
and  entered  a  stream.  Investigation  of 
the  spill  incident  revealed  that  previoiis 
spills  from  the  facility  had  entered  the 
sanitary  sewer  system  and  damaged  the 
sewage  treatment  plant. 

Wisconsin  Butter  Fire  and  Spill.  In 
1991,  a  major  butter  and  grease  fire 
apparently  triggered  by  an  electric 
forklift  destroyed  two  large  refrigerated 
warehouses  at  Central  Storage  facility  in 
Madison,  Wisconsin  and  resulted  in  the 
release  of  large  volumes  of  butter,  lard, 
cheese,  meat,  and  other  food  products 
(Wisconsin,  1991a,  1991b,  1991c; 
Wisconsin  State  Journal,  1991a,  1991b. 
1991c.  1991d.  1991e).  The  warehouses 
contained  15  million  pounds  of  butter — 
much  of  it  pari  of  the  USDA  surplus 
program.  Tliick,  black  smoke  filled  the 
air,  and  melted  butter  and  lard  streamed 
from  the  burning  building  and 
threatened  to  pollute  a  nearby  creek  and 
lake. 

The  qmck  action  of  firefighters,  city 
engineers,  and  other  responders  was 
credited  by  the  company  and  state 
environmental  officials  with  saving  a 
nearby  creek  and  lake  from 


environmental  disaster  and  limiting  the 
losses  and  injuries  from  the  fire 
(Wisconsin.  1991;  Wisconsin  State 
Journal,  1991a,  1991b,  1991c,  199ld. 
1991e).  If  the  buttery  material  had 
flowed  through  storm  sewers  into  the 
creek  and  lake,  it  could  have  depleted 
the  available  oxygen  required  by 
walleyed  pike,  b^,  and  other  aquatic 
organisms  living  in  the  creek  and 
coiuiecting  lake  and  ruined  a  recent  one 
million  dollar  cleanup  efibrt  in  the 
watershed. 

After  the  cleanup  was  largely 
completed,  the  Wisconsin  Department 
of  Natvual  Resources  declared  as 
hazardous  substances  the  thousands  of 
gallons  of  melted  butter  that  ran  ofiisite 
and  the  mountain  of  damaged  and 
charred  meat  products  spoiling  in  the 
hot  sun  and  creating  objectionable  If 

odors.  The  Wisconsin  DNR  stated  that 
these  products  posed  an  imminent 
threat  to  himian  health  and  the 
environment 

3.  FWS  Comments  on  Degradation 

Vegetable  oils  and  animal  fats  may 
biodegrade  quicker  than  petroleum; 
however,  in  the  short  term,  this 
advantage  is  neutralized  by  the  ability  of 
many  petroleum  compounds  to 
evaporate  quickly.  In  addition,  the 
higher  BOD  of  vegetable  oils  and  aninml 
fats  pose  an  incrrased  risk  of  oxygen 
depletion  in  shallow  waters  and 
wetlands.  Both  kinds  of  oil  will  degrade 
more  slowly  in  low-energy  waters  and 
can  become  submerged  in  an  anoxic 
aquatic  habitat,  settle  to  the  bottom  and 
into  sediments,  or  form  thick  layers 
because  the  vegetable  oil  is  no  longer 
being  exposed  to  oxygenated  waters  or 
surroundings.  In  such  instances,  the 
edible  oil  or  fiat  will  remain  in  the 
environment  for  a  long  period  of  time 
and  continue  to  create  a  risk  to  the 
natiiral  environment.  The  variability  of 
circumstances  siurounding  each  spill 
(location,  spill  volxmie,  weather,  tides, 
water  currents,  effectiveness  of  spill 
response)  will  have  a  greater  influence 
in  the  short  term  on  environmental 
effects  than  will  biodegradability. 
(USDOI/FWS.  1994) 

E.  Petitioners'  Claim:  Vegetable  Oils  and 
Animal  Fats  Have  a  High  BOD,  Which 
Could  Result  in  Oxygen  Deprivation 
Where  There  Is  a  Large  SpUl  in  a 
Confined  Body  of  Water 

Petitioners  claim  that  vegetable  oils 
and  animal  fots  have  a  high  BOD,  which 
could  result  in  oxygen  deprivation 
where  there  is  a  large  spill  in  a  confined 
body  of  water  with  low  flow  and 
dilution. 

EPA  Response:  EPA  agrees  with  the 
Petitioners'  claim  that  vegetable  oils  and 
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animal  fats  have  a  high  BOD,  which 
could  lead  to  oxygen  depletion  and 
severe  environmental  consequences. 
(For  a  detailed  discussion  of  this  topic, 
see  section  n.B.4.a.Suffocation.)  EPA 
disagrees,  however,  that  oxygen 
depletion  would  occur  only  with  large 
oil  spills.  Small  spills  are  sufficient  to 
cause  oxygen  depletion  and  suffocation 
and  death  of  fish  and  other  biota, 
depending  on  the  conditions  that  apply 
at  the  location  of  the  spill.  Oxygen 
depletion  can  result  from  reduced 
oxygen  exchange  across  the  air-water 
surface  below  the  spilled  oil  or  from  the 
high  BOD  by  microorganisms  degrading 
oil  (Crump-Wiesner  and  Jennings,  1975; 
Mudge,  1995).  Examples  of 
environmental  damage  produced  by 
small  spills  of  vegetable  oils  and  animal 
fats  are  provided  above. 

While  a  higher  BOD  is  associated  with 
greater  biodegradability,  it  also  reflects 
the  increased  likelihood  of  oxygen 
depletion  and  potential  suffocation  of 
aquatic  organisms  under  certain 
environmental  conditions  (Crump- 
Wiesner  and  Jennings,  1975).  Oxygen 
depletion  and  suffocation  are  produced 
by  petroleum  and  vegetable  oils  and 
animal  fats.  Under  certain  conditions, 
however,  some  vegetable  oils  and 
animal  fats  present  a  far  greater  risk  to 
aquatic  organisms  than  other  oils  spilled 
in  the  environment,  as  indicated  by 
their  greater  BOD. 

According  to  studies  designed  to 
measure  the  degradation  of  fots  in 
wastewater,  some  food  oils  exhibit 
nearly  twice  the  BOD  of  fuel  oil  and 
several  times  the  BOD  of  other 
petroleimi-based  oils  (Groenewold, 
1982:  Institute,  1985;  Crump-Wiesner 
and  Jeimings,  1975).  While  the  higher 
BOD  of  food  oils  is  associated  Mrith 
greater  biodegradability  by 
microorganisms  using  oxygen,  it  also 
reflects  the  increased  likelihood  of 
oxygen  depletion  and  suffocation  of 
aquatic  organisms  under  certain 
environmental  conditions  (Groenewold, 
1982;  Institute,  1985;  Crump-Wiesner, 
1975).  Oil  creates  the  greatest  demand 
on  the  dissolved  oxygen  concentration 
in  smaller  water  bodies,  depending  on 
the  extent  of  mixing  (Cnunp- Wiesner 
and  Jennings,  1975). 

FWS  Comments  on  BOD. 
Decomposition  of  vegeteble  oils  and 
animal  fats  causes  oxygen  depletion 
problems  for  aquatic  species  (USDOI/ 
FWS.  1994). 

F.  Petitioners'  Claim:  Vegetable  Oils  and 
Animal  Fats  Can  Coat  Aquatic  Biota 
and  Foul  Wildlife 

EPA  Response:  EPA  agrees  with  the 
Petitioners'  claim  that  vegetable  oils  and 
animal  fats  f-an  coat  ftgufft*^  biota  and 


foul  wildlife  but  disagrees  with  the  lack 
of  significance  accorded  this  potentially 
devasteting  effect  in  Petitioners' 
ENVIRON  report.  Many  animals  and 
plants  die  when  they  are  coated  with 
spilled  petroleum  oils  or  vegetable  oils 
and  animal  fets.  (See  section  n.B.4.a. 
Coating  with  Oil  for  a  discussion  of 
these  effects.)  Coating  with  oil  can 
contaminate  existing  and  future  food 
sources,  destroy  habitat,  and  damage 
eggs  and  nesting  areas,  thereby  inflicting 
environmental  damage  years  after  an  oil 
spill  occtirs  (Frink  and  Miller,  1995). 

Trustees  Conunents  on  Fouling.  The 
biggest  oversight  of  the  ENVIRON 
report,  which  was  never  subject  to  peer 
review  as  are  journal  publications,  is  the 
insignificance  given  to  the  fouling 
potential  of  vegeteble  oils  and  animal 
fets  (USDOI/FWS.  1994).  Wildlife 
rehabilitetors  consider  edible  oils  and 
fats  to  be  some  of  the  most  difficult  of 
substances  to  remove  from  wildlife 
because  of  their  low  viscosity.  These 
less  viscous  oils  are  good  wetting 
agents,  allowing  deeper  penetration  into 
plumage  or  fur  and  creating  a 
thoroughly  contaminated  animal,  as 
opposed  to  surface  and  intermediate 
penetration.  In  many  instances, 
complete  removal  can  only  be 
accomplished  with  extremely  hot  water, 
which  is  detrimental  because  of 
scalding,  and  excessive  washing. 

The  FWS  takes  issue  with  statements 
in  the  ENVIRON  report  that  observed 
birds  clean  themselves  and  return  to 
feeding  areas  (USDOI/FWS,  1994).  Such 
observations  are  diffictilt  to  confirm 
without  banding  or  radio  tagging  the 
birds  and  closely  observing  them.  It  is 
highly  doubtful  that  the  birds  were  able 
to  clean  themselves,  for  only  minuscvde 
amounts  of  oil  can  be  completely 
preened  from  pliunage.  Even  birds 
fouled  with  petroleimi  oils  will  preen 
and  fly  back  to  their  nests.  Small 
amounts  of  oil  on  the  birds'  pliunage 
can  cause  thermal  cinnilation  trouble 
and  smother  embryos  in  eggs  exposed  to 
the  oil.  Birds  may  appear  to  act 
normally,  but  it  is  not  the  immediate 
effects  of  the  oils  but  those  that  appear 
later  that  cause  problems.  Secomwy 
effects  from  fouling  include  drowning, 
mortality  by  predation,  starvation,  and 
suffocation. 

Both  petroleiun  and  non-petroleum 
oils  foul  the  coats  and  plumage  of 
wildlife  (USDOI/FWS,  1994).  The  risks 
from  vegetable  oils  and  animal  fets  are 
magnified  by  their  lack  of  repugnant 
smell  or  iridescence  to  frighten  wildlife 
away,  making  it  more  likely  that 
wildlife  will  come  in  contact  with  these 
oils. 


m.  Petitioners'  Snggested  Language  To 
Amend  the  July  1, 1994,  FaciUty 
Response  Plan  Rule 

This  section  begins  with  a  short 
discussion  about  EPA's  inland  area  of 
jurisdiction  and  also  provides  some 
characterization  of  the  amounts  of 
vegetable  oil  and  animal  fats  produced 
or  consumed,  and  reported  spills.  These 
discussions  are  followed  by  EPA's 
response  to  the  Petitioners'  specific 
regulatory  language  to  amend  the  July  1, 
1994,  fecility  response  plan  rule. 

A.  Background 

Examples  of  water  systems  that  occur 
in  the  inland  area  within  EPA's  zone  of 
authority  are  major  freshwater  rivers, 
smaller  streams,  creeks,  lakes  and 
wetlands  or  mixed  freshwater — 
saltwater  estuary  and  wetlands  areas 
subject  to  tides.  (See  a  Memorandum  of 
Understanding  [MOU]  between  the 
Secretary  of  Transportation  and  the  EPA 
Administrator  dated  November  24, 1971 
[36  FR  24080].)  Many  of  these  areas, 
including  weUands  and  estuary  areas, 
are  often  very  sensitive,  highly 
productive  areas  where  a  large  nimiber 
of  organisms  such  as  shrimp,  crabs,  fish, 
and  water  fowl  nest,  breed  and  feed. 
Lakes  and  larger  rivers  may  be  used  as 
water  supplies  and  have  drinking  water 
and  industrial  intakes  that  must  be 
protected.  Inland  spills  have  a  much 
higher  potential  to  contaminate  both 
ground  and  surfece  water  supplies. 
Some  lakes,  estuaries  and  bays  are  often 
highly  developed  with  industry, 
recreational  beaches,  marinas  and  other 
highly  visible  areas  that  need  protection 
from  oil  spills. 

V^eteble  oil  and  animal  fet  were 
among  the  most  frequentiy  spilled 
organic  materials,  ranking  sixth  and 
seventh  respectively,  and  were 
responsible  for  over  6%  of  all  spills  (384 
of  6076  spills)  of  organic  materials 
reported  along  the  coasts  and  major 
waterways  in  the  United  Stetes  in  1973- 
1979  (Wolfe.  1986).  Other  authors 
estimate  that  at  least  5%  of  all  spill 
notifications  are  for  vegeteble  oils  and 
animal  fets  (Crump-Wiesner,  1975).  Of 
the  18,000  to  24,000  spills  in  the  United 
Stetes  reported  annually  to  the  National 
Response  Center  and  EPA  Regions,  2- 
12%  are  from  non-petroleum  oils, 
including  vegeteble  oils  and  animal  fets 
(USEPA/ERNS,  1995, 1996).  These 
figures  represent  the  minimum  nimiber 
of  spills;  it  is  likely  that  they  greatiy 
underestimate  the  actual  number  of 
spills  because  of  significant 
underreporting.  A  comparison  was 
made  of  reports  of  spills  in  Ohio  of 
vegetable  oil  and  soybean  oil  from 
January.  1984  to  June,  1993  to  the  Stete 
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of  Ohio  EnviroDinental  Protection 
Agency  (Ohio  EPA)  and  to  the  National 
Response  Center  (NRC).  Only  7  of  27 
reports  (26%)  to  the  Ohio  EPA  were  also 
reported  to  the  NRC  (USEPA.  1994a). 
There  were  a  number  of  reports  of 
vegetable  and  soybean  oil  spills  to  the 
NRC  that  were  not  on  the  State  list 
(USEPA,  1994a). 

B.  Regulatory  Language  Changes 
Proposed  by  the  Petitioners 

Language  to  further  clarify  the 
definition  of  vegetable  oil  and  animal 
fats.  EPA  Response:  EPA  has  decided 
not  to  incorporate  Petitioners'  proposed 
definitions  of  "animal  fiat  and  vegetable 
oils"  in  the  regulatory  provisions  of 
section  112.2.  In  issuing  the  final  FRP 
rule,  EPA  included  a  definition  of  "non- 
petioieum  oil"  in  an  Appendix  to  the 
rule.  (See  40  CFR  part  112.  Appendix  E. 
section  1.2.3.)  "Non-petroleum  oil"  is 
defined  to  mean  "oil  of  any  kind  that  is 
not  petroleiun-based.  It  includes,  but  is 
not  limited  to,  anin^^^l  and  vegetable 
oils."  Id. 

EPA  included  this  definition  of  "non- 
petroleum  oil"  in  the  rule  because  the 
Agency  established  different  and  more 
flexible  response  planning  requirements 
for  facilities  that  handle,  store,  or 
transport  non-petroleum  oil,  including 
animal  fats  and  vegetable  oils.  For 
example,  in  calciilating  required 
response  resources  for  non-petrolexun 
facilities,  the  owner/operator  of  such  a 
fiacility,  including  those  facilities  which 
handle,  store,  or  transport  animal  fats  or 
vegetable  oils,  is  not  required  to  use 
emulsification  or  evaporation  factors  in 
Appendix  E  of  the  rule.  Rather,  these 
fiacilities  need  only:  (1)  Show 
procedures  and  strategies  for  responding 
to  the  maximum  extent  practicable  to  a 
worst  case  discharge;  (2)  show  sources 
of  equipment  and  supplies  necessary  to 
locate,  recover,  and  mitigate  discharges; 
(3)  demonstrate  that  the  equipment 
identified  will  work  in  the  conditions 
expected  in  the  relevant  geographic 
area,  and  respond  within  the  required 
times;  and  (4)  ensure  the  availability  of 
required  resources  by  contract  or  other 
approved  means.  40  CFR  Part  112, 
Appoadix  E,  section  7.7.  Importantly, 
EPA  does  not  prescribe  the  type  or 
amoxmt  of  equipment  that  preparera  of 
response  plans  for  non-petroleum  oil 
discharges  must  identify.  Id. 

Moreover,  at  the  time  of  issuing  the 
final  rule,  EPA  also  set  forth  definitions 
for  both  "animal  fiat"  and  "vegetable 
oil"  in  the  preamble  to  the  FRP  rule  (59 
FR  34070.  34088  QuJy  1, 1994)).  To 
assist  owners  and  operators  in 
distinguishing  between  oil  types,  EPA 
defined  "animal  fat"  to  mean  "a  non- 
petroleum  oil,  fat,  or  grease  derived 


from  animal  oils  not  specifically 
identified  elsewhere."  Id.  The  Agency 
defined  "vegetable  oil"  to  mean  "a  non- 
petroleum  oil  or  fat  derived  from  plant 
seed,  nuts,  kernels  or  fruits  not 
specifically  identified  elsewhere."  Id. 
The  Agency  stands  behind  these 
definitions,  and  because  EPA  is  not 
modifying  the  FRP  rule  as  requested  by 
Petitioners  (see  below),  the  Agency  sees 
no  need  to  include  these  definitions  in 
the  rule  provisions. 

Petitioners  express  a  concern  that 
animal  fats  and  vegetable  oils  have  been 
included  with  other  types  of  "non- 
petroleiun  oils,"  although  the  planning 
requirements  for  owners  and  operators 
of  all  facilities  storing  "non-petroleum" 
oils  are  more  flexible  than  those 
requirements  for  facilities  storing, 
bridling,  or  transporting  petroleum  oil. 
Petitioners'  main  concern  appears  to  be 
premised  upon  the  claim  that  vegetable 
oils  and  animal  iats  are  "non-toxic" 
compared  to  other  non-petroleum  oils. 
EPA  believes  that  Petitioners  have  failed 
to  make  a  demonstration  that  animal 
fiats  and  vegetable  oils  should  be  subject 
to  less  stringent  planning  requirements 
than  other  types  of  non-petroleiun  oils. 
This  is  so  for  all  of  the  reasons  set  forth 
elsewhere  in  this  notice. 

Allow  mechanical  dispersal  and  "no 
action"  options  to  be  considered  in  lieu 
of  oil  contaiiunent  and  recovery  devices 
specified  for  response  to  a  worst  case 
discharge  of  vegetable  oil  and  animal 
fats.  EPA  Response:  The  Agency 
declines  this  proposed  language. 
Although  the  "no  action"  and 
mechanical  dispersal  options  proposed 
by  the  Petitioners  may  be  considered  in 
response  to  an  actual  spill  under  certain 
conditions,  i.e.,  river  currents  too  high 
for  the  effective  use  of  a  boom,  neither 
option  would  meet  the  intent  of  OPA  for 
planning  purposes.  The  intent  of  OPA 
was  for  industry  to  plan  for  and  secure 
the  equipment  and  resources  needed  to 
respond  to  a  worst  case  discharge, 
which  may  be  a  discharge  of  1  million 
gallons  or  greater  for  a  large  vegetable 
oil  facility. 

A  "no  action"  plan  would  allow  a 
large  amount  of  oil  to  remain  in  the 
environment,  which  would  in  turn 
cause  immediate  physical  effects  to 
resources  that  could  extend  for 
considerable  distances  as  the  oil 
spreads.  This  oil  would  have  the 
potential  to  remain  in  the  environment 
for  long  periods  of  time. 

One  issue  raised  by  the  Petitioners  is 
that  the  response  to  a  spill  of  vegetable 
oil  or  animal  fiat  may  do  more  harm  to 
the  environment  than  a  "no  action" 
alternative.  A  consideration  in  the 
response  to  any  type  of  oil,  including 
petroleum  or  vegetable  oil  or  animal  fat. 


is  whether  the  measiues  used  in 
response  to  the  spill  will  cause 
unacceptable  damage  to  a  specific  type 
of  environment.  This  determination  is 
based  on  the  conditions  existing  at  the 
time  of  the  spill.  Specific  spill 
conditions  will  often  dictate  the  need 
for  different  techniques  for  the  same 
water  environment  or  shoreline  habitat. 
A  study,  which  evaluated  the  relative 
impact  of  various  generic  characteristics 
of  response  techniques  in  the  absence  of 
oil,  rated  booming  and  skimming  as 
having  a  "L,ow"  impact  in  open  water, 
small  lakes/ponds,  large  rivera  and 
small  rivers  and  streams  (DOC/NOAA. 
1992)  and  therefore,  causing  littie 
enviroiunental  harm. 

Mechanical  dispersal  of  the  vegetable 
oil  or  animal  Cat  into  the  water  column 
could  shut  down  or  negatively  impact 
drinking  intakes  due  to  flavor  changes 
and  odors,  reduce  cooling  efficiency  in 
cooling  watera  of  power  plants, 
contaminate  Cood  from  receiving  waters, 
increase  BOD  levels,  violate  water 
qualify  standards,  cause  sludges,  and 
adversely  impact  benthic  organisms  and 
the  resulting  food  rhwip  in  inland  areas. 
Oil  dispersed  by  mechanical  means  may 
resiuface  and  cause  further 
environmental  damage  in  the  same  area 
or  a  different  area  depending  on  the 
characteristics  of  the  water  body.  (See 
section  ILD.2,  Rapeseed  Oil  SpUls  in 
Vancouver  Harbor  on  the  ineffective  use 
of  mechanical  dispersal.)  This  Notice 
references  studies  that  document  spills 
of  vegetable  oils  that  have  remained  in 
the  water  environment  for  several  years 
and  that  continued  to  kill  shellfish  and 
other  organisms. 

Limit  the  use  of  containment  boom  to 
the  protection  of  fish  and  wildlife  and 
sensitive  environments:  EPA's 
Response.  Based  on  tests  and  studies 
summarized  in  the  data  in  this  Decision 
Dociunent  and  the  Technical  Dociunent, 
vegetable  oils  and  animal  fats  clearly 
have  adverse  impacts  on  the  aquatic  and 
terrestrial  environment  and  its 
inhabitants.  EPA  declines  to  modify  the 
FRP  rule  as  suggested  by  the  Petitioners. 
EPA  continues  to  believe  that  an  OPA 
required  FRP  must  limit  the  impacts  of 
the  oil  through  response  techniques  that 
include  containment  and  removal  in 
addition  to  protection  of  priority  fish 
and  wildlife  and  environmentally 
sensitive  areas. 

The  Area  Contingency  Plan  (ACP) 
identifies  and  prioritizes  the  fish  and 
wildlife  and  environmentally  sensitive 
areas  to  be  protected  and  also 
determines  the  type  of  protection  to  be 
used  when  a  spill  occurs.  CWA  section 
311(jK5KC)a)  requires  tiiat  a  FRP  must 
be  consistent  with  the  applicable  ACP, 
which  usually  requires  that  a 
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containment  boom  be  positioned  to 
protect  drinking  water  intakes  and 
enviroimientally  sensitive  areas. 

In  addition,  racility  response  planning 
must  also  include  the  use  of  measures 
appropriate  to  the  body  of  water  to 
contain  and  limit  and  concentrate  the 
spread  of  oil  fpr  removal.  The  spreading 
rate  of  oil  is  a  function  of  its  viscosity. 
Low  viscosity  materials  spread  easily 
over  the  surface  of  water.  At  lower 
temperature,  the  oil  spreads  less 
rapidly.  Generally,  vegetable  oils  and 
petroleum  oils  are  of  low  viscosity.  The 
spread  of  spilled  oil  over  a  large  area 
will  hamper  recovery  of  the  oil.  The 
thicker  the  concentration  of  animal  fet 
or  vegetable  and  petroleum  oil  in  an 
area,  the  greater  die  efficiency  for  oil 
removal.  As  the  oil  spreads  over  time 
into  thiimer  slicks,  its  removal  becomes 
less  efficient  and  more  costly.  In  tidally 
influenced  areas,  oil  may  move  back 
and  forth  with  each  tide  and  be 
redeposited  on  the  shore  line,  tidal  flats, 
and  marahes  and  cause  adverae  effects. 

Since  vegetable  oils  and  animal  fets 
usually  have  few  volatile  fractions  and 
therefore  usually  do  not  decrease  in 
volume  throtigh  evaporation  as  do  many 
of  die  lighter  factions  of  petroleum  oils, 
most  of  the  quantity  of  vegetable  oil  and 
animal  fats  spilled  into  water  remain  in 
the  environment  When  this  happens, 
there  is  the  potential  for  adverse 
impacts  to  environmentally  sensitive 
areas  and  water  intakes.  Although  most 
vegetable  oils  and  animal  fats  break 
down  more  quickly  than  some 
petroleum  oils,  under  certain  conditions 
and  times  of  the  year,  these  oils  may 
remain  in  the  aquatic  environment  for 
long  periods  of  time,  polarize  and  form 
toxic  degradation  products  and  kill 
shellfish  and  other  organisms. 

If  a  facility  storing  animal  fat  and/or 
vegetable  oil  does  not  provide  for  the 
use  of  containment  booms  in  its  plan  to 
respond  to  a  worst  case  discharge,  it 
wiU  not  have  the  equipment  and  trained 
personnel  available  for  an  actual  spill 
and  many  miles  of  shoreline  and  aquatic 
resources  over  a  large  area  of  water  may 
be  impacted.  Rapid  and  immediate 
response  and  removal,  including  the  use 
of  containment  booms,  offer  the  most 
effactive  means  of  minimizing  the 
immediate  and  long  term  effects  of 
spills  of  petroleum  and  non-petroleum 
oils,  including  vegetable  oils  and  animal 
fats.  EPA  does  not  believe  that  the 
Petitioners  have  shown  why  the  use  of 
containment  booms  should  be  limited  to 
only  protecting  fish  and  wildlife  and 
environmental  sensitive  areas.  Without 
the  use  of  containment  booms,  a  worst 
case  discharge  of  vegetable  oil  or  animal 
fats  could  cause  harm  not  only  to  fish 
and  wildlife  and  environmentally 


sensitive  areas,  but  also  damage  the 
aquatic  and  terrestrial  environment 
Such  a  discharge  could  also  present 
risks  to  humans  if  the  vegetable  oil  and 
animal  fats  adversely  affect  drinking 
water  intakes. 

Increase  the  time  for  the  arrival  of  on- 
scene  response  resources  for  medium 
discharges  and  worst  case  Tier  1 
response  resources  to  24  hours  plus 
travel  time  from  the  currenUy  required 
12  hours  including  travel  arrival  time: 
EPA's  Response.  A  rapid  response  to  an 
oil  spiU  is  important  in  the  recovery  of 
as  much  oil  product  as  possible.  Any  oil 
that  remains  in  the  environment  will 
continue  to  adversely  impact  the  aquatic 
and  shoreline  environment  and  cause 
lasting  damage.  (This  document 
contains  discussions  of  environmental, 
physical  and  other  impacts  that  occur 
when  vegetable  oil  and  animal  fats  are 
spilled.)  A  24  hour  plus  travel  time 
delay  in  the  arrival  of  response 
resources  would  result  in  an 
unacceptable  increase  in  impacts  to 
drinking  water  intakes,  fish  and  wildlife 
and  sensitive  environments,  greater 
response  costs,  less  product  recovered, 
and  increased  water  and  other  types  of 
pollution. 

A  delay  in  the  arrival  of  response 
resources  will  increase  the  difficulty  of 
the  removal  of  the  spilled  oil  and  will 
also  result  in  an  increase  in  the  cost  to 
recover  this  oil.  If  effective  containment 
and  cleanup  procedures  are  initiated 
within  an  hour  of  a  spill  occurrence, 
estimated  removal  costs  are  $250  per 
barrel  (42  gallons).  If  two  or  more  hours 
efapse  before  the  oil  is  removed,  the  cost 
can  be  four  or  more  times  that  amount 
and  continue  to  increase  with  the  time 
to  respond  to  the  release  (USEPA,  1995). 
The  "window  of  opportunity"  for  the 
most  effective  and  efficient  response  to 
oil  spills  occurs  within  the  early  hours 
after  the  spill. 

Immediate  action  is  required  when  oil 
spills  occur  on  water  to  prevent  the  oil 
from  becoming  so  widely  spread  that 
containment  and  cleanup  become 
extremely  expensive  and  a  larger  area  of 
fish  and  wildlife  and  environmentally 
sensitive  areas  are  adversely  affected. 
There  are  immediate  physical  effects  to 
the  environment  from  releases  of 
vegetable  oil  and  animal  ^t  There  is  the 
potential  for  additional  sensitive  areas 
to  be  contaminated  within  the  24  hours 
plus  travel  time  proposed  by  the 
Petitioners  for  the  arrival  of  response 
resources.  This  is  12  hours  plus  travel 
time  longer  than  the  FRP  requirement 
for  rivera,  canals,  inland,  and  near  shore 
areas.  Sensitive  areas  within  many 
additional  miles  would  be  affected  with 
the  delay  in  the  arrival  of  response 
resources  proposed  by  the  Petitionen 


since  booms  would  not  be  made 
available  for  their  protection  until  much 
later.  Rapid  response  is  imperative  to 
limit  adverse  effects,  protect  resources, 
and  contain  oil  for  removal 

Extending  the  time  for  arrival  of 
response  resources  would  increase  the 
FRP  distance  calculation  for  a  facility 
.and  could  result  in  additional  vegetable 
oil  and  animal  fat  facilities  meeting  the 
criteria  for  substantial  harm  and  having 
to  prepare  and  submit  a  facility 
response  plan  to  EPA.  The  requirements 
for  determination  of  substantial  harm  in 
the  FRP  rule  for  facilities  with  1  million 
gallons  or  above  capacity  includes  a 
calculation  in  Appendix  C-m  of  40  CFR 
Part  112  of  the  distance  an  oil  discharge 
from  the  fiacility  would  travel  within  tixe 
time  it  would  take  for  the  appropriate 
tier  of  response  resources  to  arrive. 
Once  the  distance  is  calculated,  the 
facility  must  determine  whether  fish 
and  wildlife  and  environmentaUy 
sensitive  areas  or  drinking  water  intakes 
are  located  within  this  distance.  If  so, 
the  facility  is  considered  a  substantial 
harm  facility  and  must  prepare  and 
submit  a  response  plan.  An  additional 
twelve  hours  plus  travel  response  time  ' 
would  more  than  double  the  distance  a 
spill  could  travel  on  water  before  the 
arrival  of  response  resources  and 
therefore  potentially  increase  impacts  to 
drinking  water  intakes  and  ^ 

environmentally  sensitive  areas  and 
increase  the  number  of  vegetable  oil  and 
animal  fat  facilities  that  have  to  prepare 
and  submit  FRPs.  For  the  above  reasons, 
EPA  declines  to  modify  the  FRP  rule  in 
this  maimer. 

IV.  Conclusions 

The  environmental  effects  of 
petroleum  and  non-petroleum  oils, ' 
including  vegetable  oils  and  animal  fats, 
are  similar  because  of  physical  and 
chemical  properties  common  to  both. 
Many  of  the  most  devastating  effects  of 
spills  of  petroleum  oils  and  vegetable 
oils  and  animal  fats  are  physical  effects, 
such  as  coating  of  animals,  suffocation, 
or  starvation.  Some  tests  measuring 
BOD  suggest  that  certain  vegetable  oils 
and  animal  fats  may  present  a  greater 
environmental  risk  of  suffocation  to 
organisms  than  spilled  petroleum  oils 
under  certain  conditions.  Petroleiim  oils 
and  vegetable  oils  and  animal  fats  can 
be  transferred  to  the  eggs  of  nesting 
birds  from  the  parents'  feathers  and 
smother  the  embryos  inside.  Embryos  in 
eggs  are  also  killed  by  petroleum  oils 
through  mechanisms  of  toxicity; 
whether  non-petroleum  oils  also  cause 
direct  embryotoxicity  has  not  been 
evaluated  in  tests. 

Petroleum  oils  and  vegetable  oils  and 
animal  fats,  can  ^ter  all  parts  of  the 
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aqtiatic  mvironment  and  adjacent 
shoreline.  They  can  form  a  layer  on 
water,  settle  on  the  bottom  in  sediments, 
6>ul  shorelines,  and  be  transported  and 
distributed  to  other  areas. 

Some  vegetable  oils  and  animal  fats, 
their  components,  or  breakdown 
products  remain  in  the  environment  for 
years.  Whether  or  not  the  oil  persists  in 
the  environment,  spilled  oil  can  have 
long-lasting  deleterious  environmental 
effects.  By  contaminating  food  sources, 
reducing  breeding  animals  and  plants 
that  provide  future  food,  contaminating 
nesting  habitats,  and  reducing 
reproductive  success  through 
contamination  and  reduced  hatchability 
of  eggs,  oil  spills  can  cause  long-term 
effects  years  later  even  if  the  oil  remains 
in  the  environment  for  relatively  short 
periods  of  time. 

In  addition  to  physical  effiscts  and  the 
destruction  of  food  and  habitat, 
petroleum  oils  and  vegetable  oils  and 
animal  fats,  their  constituents,  or 
degradation  products  can  cause  short- 
term  and  long-term  toxic  effects  in  some 
animals.  Petroleum  oils  contain  PAHs 
and  benzene  which  are  animal  and 
human  carcinogens.  While  vegetable 
oils  and  animal  fats  contain  only  small 
quantities  of  PAHs,  high  dietary  intake 
of  fats  and  certain  types  of  iats  have 
been  associated  with  increased  cancer 
incidence  in  laboratory  animals  and 
humans  as  well  as  coronary  artery 
disease,  diabetes,  obesity,  and  altered 
immunity  and  other  effects.  Lethality,  . 
impaired  growth,  reproductive  effects, 
and  behavioral  effects  are  among  the 
subchronic  and  chronic  toxic  effects 
observed  in  other  studies  of  vegetable 
oils  and  animal  fats. 

Spills  of  petroleum  and  vegetable  oils 
and  animal  fats  can  affect  drinking 
water  supplies,  and  they  have  forced  the 
closing  of  water  treatment  systems. 
Rancid  smells,  fouling  of  braches,  and 
destruction  of  recreational  areas  have 
been  reported  after  spills  of  vegetable 
oils  and  animal  fats. 

Small  spills  of  petroleum  and 
vegetable  oils  and  animal  fats  can  cause 
significant  environmental  damage.  Real- 
world  examples  of  oil  spills 
demonstrate  that  spills  of  petroleum  oils 
and  vegetable  oils  and  animal  fats  do 
occur  and  produce  deleterious 
environmental  effects.  In  some  cases, 
small  spills  of  vegetable  oils  can 
produce  more  environmental  harm  than 
numerous  larger  spills  of  petroleum  oils. 

Because  petroleum  oils  and  vegetable 
oils  and  animal  fats  exhibit  similar 
behavior  in  the  environment,  similar 
methods  are  used  to  contain  them  and 
attempt  to  clean  them  up  after  a  spill. 
Because  every  spUl  is  different, 
decisions  on  what  cleanup  methods  are 


most  efiiective  and  least  harmful  to  the 
environment  must  be  made  case-by- 
case,  considering  the  nature  of  the  oil, 
the  characteristics  of  the  contaminated 
area,  and  the  proximity  of  the  spill  to 
environmentally  sensitive  areas. 

Once  oil  is  spilled  in  the 
environment,  however,  the 
opportunities  for  reducing 
environmental  damage  and  other 
adverse  effects  are  limited.  Although 
methods  for  rescuing  and  cleaning  oil- 
contaminated  birds,  otters,  and  other 
wildlife  have  improved,  only  a  small 
proportion  of  affected  animals  are 
recovered,  and  even  fewer  of  the 
rescued  animals  survive.  Further,  by 
affecting  current  and  future  food 
sources,  nesting  habitats,  and 
reproduction,  oil  spills  can  damage  the 
environment  long  after  the  spilled  oil 
has  been  removed  from  the 
environment.  Prevention  measures  and 
rapid  response  offer  the  only  effective 
means  of  minimizing  the  immediate, 
devastating  effects  and  long-term 
environmental  effiects  of  spills  of 
petroleum  and  non-petroleum  oils, 
including  vegetable  oils  and  animal  fats. 

In  summary,  EPA  finds  that 
Petitioners'  arguments  about  the  manner 
in  which  environmental  species  die  or 
become  injured  following  spills  of 
vegetable  oils  and  aninlal  fats,  their 
claims  about  degradation  of  oil  in  the 
environment,  and  their  assertion  that 
fats  are  essential  to  humans  and  wildlife 
in  no  way  obviate  the  need  to  prevent 
spills  of  vegetable  oils  and  animal  fats 
that  can  cause  lasting  environmental 
damage.  Nor  do  the  Petitioners'  claims 
obviate  the  need  to  reduce 
environmental  damage  from  these  spills 
by  planning  in  advance  for  effective 
response  resources  and  actions.  EPA 
hereby  declines  to  modify  the  July  1, 
1994.  Final  Rule. 

Dated:  October  1, 1997. 
Timodij  Fiekb,  |r.. 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
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Table  i.— Comparison  of  Physical  Phoperties  of  Vegetable  Oils  and  Animal  Fats  With  Petroleum  Oils 


OH  type 


SoMifcation  point 


Specific  Gravity  at  25*C 

unless  otherwise 

specified 


Vapor  pressure  (trwnHg) 


EdUeOHa 


Com  oil 

Coconut  oil  

Rapeseed/Canola  ol 

I  KHI  Oil    •••■•••■••*••••■■•■«■• 

Soybean  ol  

Cottonseed  oil 

a^^BII  wH     ■*■•■••■■■>••••■■••' 


40  to  46^' 
14to2<«;* 


Solid  to  liquid  at  15*C.  1 

atm.'^. 
-2  to  -10%;  liquid  at 

-2lo4'C:liquidat  IS'C.* 
-10  to  -  16*C;  liquid  at 

15«C.*. 
Oto  -5«C:  liquid  at  15»C.« 

Solid  to  iquid  at  15*C.  1 

atm.'. 
-2to4«C'  


Insoluble  in  water  ^ 

lnsolut)le  in  water,  sohMe 

In  acetone.  ■■^. 
lnsolut)le  in  water,  very 

soluble  in  ether.V 
lnsolut)le  In  water  soluble 

In  chkxolorm  and  ether.*. 

tnsolut>le  in  water  ^  

Insotutjle  in  water  and  aoe- 

tone.^ 
Insoluble  In  water  slightly 

soluble  iR  aiotiM.\ 
Insoluble  in  water.^  

Insoluble  in  water  or  cold 
akx)hol;  soluble  in  ether 
andbenzene.V 


0.87  at  80n:» 

0.916-0.921*.  0.91875.*  .. 

0.922' 

0.913-0.917" 

0.93  at  20%.'  

0.916-0.922*.  0.9175» 

0.915-0.921  *.  0.917* 

0.920-0.927  (fniit),  0.952 

(seed).*. 
0.917*  <1' 


250%.  0.535mmHg." 

250%.  0.351  mrnHg.* 
250%.  0.317mmH8.» 


Petroleum  ONs 


Diesel  

Fuel  Oil  «1 


Fuel  OH  2-0 

Crude 

Fuel  OU  #6  Residual 

Jet  Fuel  JP  #7 

T1 


T  o  •.»•.••«.« 


Liquid  at  15%.  1  aim' 
Liquid  at  15%.  1  atm' 


Liquid  at  15%,  1  atm' 
Liquid  at  15%,  1  atm' 
Liquid  at  15%.  1  atm' 


Insoluble  in 

Insoluble  in  waler,  nrisdble 
with  other  petroleum  sol- 
vents.'. 

lnsoiut)le  In  water'  . 

lnsolut>le  in  water ''.„.. ... 

Insdubie  in  "'a**'^  v.. 


0.841  at  16%' 

0.80* 


0.87-0.9  at  20%' 

0.89" 

0.95appn>x.at20%' 


38%.  0.201  mniHg.* 
21%  2.12-26.4mmH9.". 


21%,  2.12-26.4mmHo." 
37.8%,  3.27mmHg.'o 
37.8%,  0.092mmHg.io 
260%.  2,480  mmHg.'^ 
180-380%. 

8.907mmHfl." 
170-450%. 

7,120mnMg.^3 


OH  type 


Viscosity  dynamic  (centipoiaes} 


Viscosity  kinemctfic  (centistokes) 


EdiblaOHs 

JtMom  .._ „ 

16.5at100%3 

30.8  at  40%5 

32.6  at  32%'  

Com  oi 



Cnr^n"*  ™l             

29.79  at  37.8»C.'* 

Rap^twMKVCanolfl  oH  ,.; .,,  ,„.,.„.x. „,,.,, 

50.64  at  37.8%  '*,  62.6  at  25%.  36.7  at  40% 

Fish  oH ..s 

for  RBD  Soybean  Oil.* 
32.7  at  37.8«C  (cod  liver  12).'* 
28.49  at  37.8%'*.  50.1    at  25%.  28.9  at 

40%.« 
38  J8  at  37.8%.'* 

Soybean  oil  

Cotton^Mwd  oa 



28  at  40%  «  ._ 

34  at  40%  « 

45  at  40%  « 

Palm  oil 

L»d _ 

44.41  a  37.8%.'* 

Petroleum  OHa 


Diesel  

Fuel  Oil  *1  (kerosene) 

Fuel  Oil  2-0 

Crude  «... 

Fuel  Oil  6  ResMual  ..... 


11.9  at  37.8%'  

1.15  at  21%' 

1.97  at  21%' 

5.5  at  21%' 

123  to  233  at  20% '«> 


6.8  at  20%.'° 
1.7  at  15%.'° 
2.0  to  3.6  at  38%.'o 
5.96  at  20%.'o 
>130at40%.'o 


'  HS06:  Hazardous  Substances  Data  Base.  Natkxial  Libraiy  of  Medicine,  1997. 

2US0OC/NOAA.  1904. 

'Ctiemical  Hazards  Response  Information  System  (CHRIS).  DOT.  USCG.  January,  1991. 

*MefCk  Index.  1989. 

BHui.  1996a.  1996b. 

•Material  Safety  Data  Sheet  (MSDS),  1997.  Com  Oil.  Fisher  Scientific. 

'Chemwal  Htazards  Response  Infarmation  System  (CHRIS).  Department  ol  Transportation.  U.S.  Coast  Guard.  1996. 
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•AJton  and  NatMjn,  1983. 

•MuralaalaL.  1983. 

'oWMHcvalal..  1993. 

^^  U.S.  0«partmant  of  Health  and  Human  Services,  Agency  hx  Toxic  Substances  and  Disease  Registry, 

f'U.S.  Dapaitment  of  Haallh  and  Human  Sennces,  Agency  tor  Toxic  Substances  and  Disease  Registry. 

'^OubovMn  et  aL,l9ei.  Transialed. 

'-•Rescoria  and  Camabvi,  1945. 

*>  Weiss,  1983. 


1995b. 
1995c. 


Table  2.— Comparison  of  Vegetable  Ols  and  Animal  Fats  With  Petroleum  Oils 


Chemcal  Properties: 
Chemical  Stnjctwe 


OtamicalForm 
Physicat  Properties: 
Dsnsly 


VIscaally 
Volatiily . 


En  K  gfinn>antal  Fate: 

Envyonmental  Dtstribulnn 


Chemical,  Physical,  and  Biological  Reac- 


Vegetable  oi/animal  tats 


Toxic  ContponorAi,  Degradation  Products 


PhysKal  Effects: 
Smother  ng . 


Egg  Conlaminelion 


rtxxi  ara  naoMi  uesvucmn  . 


(LO».LC») 


Acute  Toxialy 


Chronic  Toxiciy: 


Triglycerides  (triacytglycerols),  ctwiesterol, 
phospho  lipids,  fatty  acids,  ottter  compo- 
nents in  crude  oits.'-^. 

Some  liquids,  some  solids.'-sATA» 


Most  0.906-0.927  at  20  *  C:  most  Ooat  on 

water,  some  sink.'-^*-^*'* 
Most  insotuble  In  water,  soluble  In  organic  so^ 

vents.'**. 

Wide      range,      deperxls      on      tempera- 
t|irB,ij.7Ai5.i« 

Ganaraly  smaN  proportion  volatile,  most  not 
voiatile.'Aii.i7. 


01  tound  In  water,  soii/sediment.  biota:  usuaay 

IMS  in  ^.>S.19J0.2\XL23 

May  persist  in  environment  for  many  years  or 
degrade  rapidly;  depends  on  oil,  medta.  erv 
conditions  wtwre 

Oxidation,  hydrolysis,  polymerizaliort,  photoly- 
sis, other  ciiemical  reactions;  degraded  t>y 
microorganisme.  metabolized  t>y  plants  and 

IJJ.«I.4I 


Some  oils  contain  toxic  components  or  may 
tw  degraded  to  loim  tone  products. '  j-«>.««*. 


Yas;  suffocation  when  oi  bioda  aeration  at 
walsr  surface  or  dapMas  oxygen  Ifwough 
|)io()egradation.  10^22.49  ja3ij2j3. 

Yes,  can  cause  hypothermia,  increesed  need 
for  food,  loss  of  buoyancy,  decreased  abiMy 
to  esca^  predators.  "-^-J*-"-**-"-^*-'"'-^*-^. 

Yes;  can  be  tranatenod  from  coated  parents 
and  kl  embryoa  tiy  btodbng  air  excttange  at 
egg  ^y«ecff  g.»J<J».J«>jy  ji 

Yes;  can  causa  starvation  or  ingestion  of  oied 
food,  destruction  of  future  toed  sources,  de- 
struction     of      habitat,      community     ef- 

IgCtS.'^-^-^-'*'-'^. 

Results  vary  t)y  test,  organism,  oondl- 
tionsG546.47.66.67  Tests  submiltod  by  Peli- 
tioners  Other  tests:  Com  oil  snti  cottonseed 
more  tettiat  ttwn  mineral  oi  in  atoino  rats— 
55  gflfQ  was  LDSO  for  5  days  for  com  oil 
and  for  4  days  tor  cottonseed  oil;  no  fatali- 
ies  at  130  9f«g  with  mineral  oH  for  15 
days.**  Other  teats:  Several  free  fatty  adds 
■ilermeifala  in  Mhaity  in  series  of  dwmi- 
calB  in  iBlhead  minnows.^  Other  tests:  Mua- 
aalBdad  aAv  two  weeks  or  more  of 
sua  to  law  levals  of  ois  (0.3  mlAnin 
for  oils,  300  mMnin  ttowrato  seawater).>M>. 

Laxative,  dtertwa,  fpid  pneumonia,  decreased 
abilty  to  eacape  predators;  some  vegetable 
oia.  such  as  aafltower  ol,  are  initating  to 
human  ttin  and  eyes.]sj«^s7.7i.73 


Petroleum  oils 


AMuuies,  cyctoalcanes.  aromatic  hydrocartxxis. 

polynuciear  aromatic  hydrocartxms  (PAHs), 

other  components  in  crude  oils.* 
Some  liquds.  some  solids. "'•■■•■'•■^ 

Most  0.80-^.95  at  20*  C;  most  Itoat  on  water, 

some  8ink.«»'* 
Most  insoluble  in  water,  sotoble  in  organic  sol- 

vents.**  '» 
Wide  range,  depends  on  leiiipeiature.*'" 

Some  fractmns  (e.g..  gasoline)  volatile,  some 
not  volatile;  11-90%  volatile,  deperxfng  on 
typeof  oil.'<""i'« 


Oi     found     in     water,     air,     soil/sediment, 

biota.  *'  <  U<25  J6.27  jaj» JOS  l  J2J3 

May  persist  in  environment  for  many  years; 
depends  on  oi,  media,  environmental  condK 
tions  wftera  spiNed.*-  mj«->» 

Oxidation,  ptwlolysis,  weathering  processes; 
degraded  by  microorganisms;  petroleum 
components  taken  up  by  plants  and  ani- 
mals, metabolized  by  macroinvertebrates 
and  some  other  animals.  *^»-» 

Many  contain  benzene.  PAHs,  and  otfwr  toxic 
components;  may  tw  degraded  to  form  toxic 

p|Q()UQ(S.46.47.4a 

Yes;  suflocatton  from  oxygen  depielfon.»-«7 


Yes,  can  cause  hypothermia,  increased  need 
for  food,  loss  of  buoyancy,  decreased  dbiMy 
to  esctpe  predators. '*-»«^-^<M.5>.y7.M 

Yes;  can  be  transferred  trom  coated  parents 
andkii  embryos  by  btocking  air  exctiange  at 
agg  surtace  and  by 

Yes.  can  cause  stanralton  or  ingestion  of  oied 
tcxid  that  dogs  orgarts.  daatruclion  of  future 
food  sources,  destruction  of  tinbital,  commu- 
nity eftects.»J»*'-»<»J«^-»«'  •*•*» 

Results  vary  by  taaL  orgarism,  oorvt- 
tor».**.fMji!JM  Tests  submitted  by  peti- 
tioner Other  tests:  0.5-28  ppm  96-bour 
LCSO  static  teats  for  some  aromatic  hydro- 
cartxms for  selected 
macroinverteixates  and  fish.«-«-« 


B.  decreased  ability  to  escape  ^ 

tors,  pneumonia;  affects  lung,  liver,  kidnay. 
btood.   gaatroiiitiastiTMl   and   nervous  sys- 
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TABLE  2.— COMPARISON  OF  VEGETABLE  OILS  AND  ANIMAL  FATS  WITH  PETROLEUM  OiLS-Continiied 


Canoar 


Effects  on  Growth 


nepnuJutllve  and  Devetopmaraal  Effects 


Ottiar  ToKto  Blacts 


Tooddty  of  Components  or 

rTOOUCtS. 


Fire/Exptoston  Hazard 


Vegetable  oVwwnal  fats 


High-fat  diets  and  diets  containing  certain 
types  of  fats  increase  cancer  incklence  in 
ahidies  of  laboratory  animals  and  epMamio- 
logictf  BtiKioa  ■  ~  —  -- ~  ~  — 


High  levels  of  some  types  of  tats  incraese 
growth  and  obesity  but  early  death  and  de- 
rsproductive  ablly  in  several  ape- 
of  animals;  slavBtod  levels  of  sonte  ois 
or  components  dacrsese  growth  in  some 
fish;  growth  nNbHion  in  mussels  exposed  to 
tow  lawals  of  aunloimr 

Og.lJIJ».T«.TMBJI,«lJ\KM.t>. 

acrsaaed  reproduction  or  growth  and  aurvival 
of  oMspnng  in  some  animals  ingaating  Isgh 
levsls  of  ois;  hHaanteyoe  in  eggs  by  phys- 
ical ellscts,  unknown  v^iothar  loncily  also 
OQCurs.'''''-'*^-^. 


Effects  on  sfwls  of  musssis  exposed  to  tow 
levels  of  ois.  daciaasad  foot  axtenston  ao- 
feMly;  human  and  some  animal  stutfaa  show 
rnniolalion  of  high  levels  of  dtotary  fals  wMh 
some  types  of  carv 
otwsity,  aNersd 
■nmunity,  altered  steroid  excretion, 
on  twne  modeing,  increasei 
sis  in  rats  fed  high  cholesterol  levels;  de- 
creased ifespan  in  some  animals  consum- 
ing high  levels  of  certain  types  of  ois  that 
ncrsaaed         growth  and  obe 

3i|y .  1.21  JS.73.74.TUUT. 

Most  common  cfwonto  ksdc  effects  of 
goasypol,  a  cottonaeed  oi  component,  in 
animals  are  cardiac  irrsgularily.  circulatory 
laiure  or  rupture  of  red  blood  oeis.  and 
dealh;  erudc  add  in  rspeseed  oi  and 
mustardseed  oi  causes  cardtoc  effects,  fat 
deposition  in  hearts  of  animals,  growth  sup- 
pression, anemia,  and  ottier  effects,  affects 
essential  fatty  adds;  cydopropene  fatty 
add^  in  cottonseed  and  other  oite  suppress 
growth  and  impair  female  reproductton  in 
laboratory  animals,  produce  embryomortalty 
in  hens  and  r^s,  increase  liver  toxeity  oi 
otfter  cfwmicals,  and  cause  Itver  cancer  in 
rairtoow  trout;  oxklation  products  of  animal 
fats  and  vegetabte  ois  cfwtosterd  oxida- 
tion products  can  adversely  affect  tfte  heart, 
immune  system,  atxl  metabolism,  and  some 
Ipto  oxidalton  products  may  act  in  cancer 
de»etapment  and  offset  alherosdero- 
ais.  i  .42.4a.4Mi.wjii.9i  jzn. 

High  levels  of  ois  upset  fermentation  and  dK 
gestion  in  ruminants."^. 

Randd  odors  of  breaicdawn  products;  fouMng 
of  tMaches.  polymers  formed  in  water  and 
on  sediments  and  corKroto  Hte  nggrsgatoi 
of      oi      and      sand      toul 

IX3Ji.l*aiMJ<3iSt 


Patroleum  ois 


Benzene  and  some  PAHs  are  human  carcino- 
gens; certain  crude  oi  tractons  wid  petro- 
leum products  sufUderl  evidence  of  cardno- 
gantoiy  in  laboratory  animals  and  associ- 
aled  with  increased  cancer  In  reinery  work- 
ers.«'«-'» 

Petroleum  hydrocartXNis  affect  nearly  ai  as- 
pects of  physiotogy  and  metaboism.  re- 
duced feedng  rates  in  most  animal  spades 
sludtod  at  oonoankalons  simiar  to  ihoaa  in 


AWed  liroad  range  of  rspreduclive  and 

aaa;  sansitiMlies  to  hydR>- 
vanr  widely  bslwssn  spedea  and 
Me  stages;  aigniicart  rsproduciive  impair- 
mant  rarely  seen  in  IWd  alhough  coral, 
mussels,  fiddler  criba,ftoh.  birds,  crusts 
ceans,  tslsosta  can  be  sffsctod.  soma  for 
years;  dscrsased  reproducbve  capadly  and 
maHormabons  in  fWi.  birds;  reduced  egg 
production  and  tondty  in  aevaral  twd  sp^ 
cies  ----'-  — "—-nt-  jt2 

Alfed  broad  range  of  organ  systsms  and  funo- 
Inns;  increaaad  vulnarabWy  to  dtoease  and 
grosMh  and  reproduclivs  suo- 
Mn  eflects  in  woitnrs;  com- 
■nmune  and  hemslopoeilic 
Byatems.»-»-»-*J»-<^<* 


Usualy  not  a  hazard. 


hexane  or  otfier 


IXIS.IT. 


Sngle  exposixes  to  benzene,  a  component  of 
petrotoum  ois,  at  very  high  oonceraraKona 
fatal  in  man;  can  cause  central  nervous  sya- 
tsm  stsnulalion  foiowed  by  dspreesnn  and 
reapiralory  faiurs;  can  produce  nausea,  gid- 

srans,  and  paralysis;  dwonc  exposure  of 
humans  to  benzene  can  produce  anemia 
and  other  btood  effects  and  decrsaae  irrv- 
mune  defense  medtanisms;  some  PAHs, 
componer^s  of  petroleum  ois,  ttavs  repro- 
ouciive  eiMCts  ana  cauae  uhiii  oeiecis  n 
aiimals  and  can  aHad  skin,  body  fluids,  and 
the  immur>e  system  after  short  and  tong- 
loiiii  exposures  in  animslt,  arvl  cause  some 
respiratory  effects  in  wodters;  some  break- 
down products  are  mutagsnic  or  Mted  to 

Cj^Ciriffm^Mtlity  l7.Tt,WiM,«T.4M*.T»J« 


Fuel  oi  no.  5  reduced  herring  pripiialioii  by 
decreasing  amphipod  grazers  that  contrd 
fungal  damage  to  foh  eggs.*' 

Foufing  of  tMaches  with  tar  ImHs  and  weatti- 
ersd  oi.»'-»»-« 


Many  petroleum  products  contain  volatie 
chemicolo  ttiat  are  Nammabte  or  explosive 
under  certain  condttona.»-»->«^'-^ 
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Table  2.— Comparison  of  vegetable  Ols  and  Animal  Fats  With  Petroleum  CXls— Continued 


kitederence  Wtt^  Water  Treatment 


Vegetable  oii/anifTiai  tats 


Laige  amounts  can  overwtielm  microorga- 
iiiHis  ueed  m  water  treatment  plants;  treat- 
ment plants  must  be  shut  down  and  atter- 
native  water  supply  provided  to  prevent  dis- 
ruption from  9plil8.'»-»'»^»»'«». 


Petroleum  oils 


Spills  can  interfere  witfi  water  treatment  proc- 
esses, requlnng  shutdown  of  plants  and  pro- 
vision of  alternate  water  supply:  can  oon- 
taminate  groundwater. »-'2»^'"'» 


'Hui,  1996a 

'Hoffmann,  15 

'Lawaon,  1995a 

4NAS.  19eSa 

>Hui.  1996b 

"Hazardous  Subatances  Data  Base.  National  Library  of  Medicine.  1997 

'CHRIS  (Chemical  Hazards  Response  Information  System),  DOT.  1991 

•CHRIS  (ChenNcal  Hazards  Response  Information  System).  DOT,  1995 

•Merck  Index.  1989 

'owtiiticar  et  al..  1993 

^'DubovMnetal,  1995 

"USOHHS/ATSDR,  1995b 

13  Material  Safety  Data  Sheet  on  Com  OM.  1997 

•^ANen  and  Nelaon.  1983 

'•Resooda  and  Camahan,  1936 

'•Weiss.  1983  # 

'I'Murataetal..  1993 

'•  USOHHS/ATSOR,  1 995a 

'•Saigado,  1992 

»Mudgeetal..  1993 

''Mudge,  1996 

^Crurnp-Wlesrwr  and  Jennings,  1975 

^Ruasel  and  Carlson.  1978 

24S«xler8etal..  1980 

»Shaw,  1977 

»Lee.  1977 

''Teal.  1977 

^•Alexander,  1983 

»Hartung.  1995 

30US00C/N0AA.  1996 

3'  USOOC/t^OAA.  1992b 

»Clark.  1993 

»NAS.  1985d 

»*Mudge.  1997a 

3»Mudge.  1997b 

^Minnesota.  1963 

''USDHHS.  1963 

"Entrtx.  1992 

»US0OC/NOAA.  199ea 

«Hu.  1996d 

^'Rattedge,  1904 

'«Hayea,1982 

«>Maliaon.  1973 

^^Benrdi  and  Gddbiatt.  1980 

^Rechdgl,  1983 

••NAS,  1985c 

^NAS.  19eSe 

««IARC.  1989 

^Mudgeettf.. 

wMudge  tH  at.. 

s'Slia^ghan.  1977 

^Groenewold  et  aL.  1982 

••Institule.  1986 

»«Micfiaai.  1977 

»USOO(/FWS.  1904 

s«Frir*.1904 

^FrinkandMMr.  1905 

'•Rozemeijer  el  ai..  1992 

»Smilh  and  Heninter,  1989 

••AlMrs.  1996 

•'LeigMon   1906 

•>AJbers.  1977 

•aSzaroandARMTS.  1977 

•*Croxall.  1975 

••LvaN.  1996 

••lOaasaenetal..  1986 

•'Rand,  1985 

••Meddenburg  et «..  1977 

••Boyd.  1973 

'•USfePA.  1976 

'^Gfenanatai..  1985 

's  Lewis.  1996 

''USDHHS.  1990 

'«NASMnC.  1995 


1905 
1907b 
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'^Tannenbaum.  1942 

'"Carroll,  1990 

"Freedman,  1990 

'•FAO/WHO.  1994 

"lARC.  1984 

•ONAS/NRC,  1983  ^ 

•'NAS/NFTC.  1981a  "  ,      . 

"Takeuchi  and  Watanabe,  1979 

•^StKkney  aiVl  Andrews,  1971 

•*Stk*ney  and  Andrews,  1972 

■* Murray  et  al.,  1977  '    ' 

•"Salgado.  1995  - 

»'Selie»8  and  Baker,  1960  .  •     «, 

••Frankel.  1984 

•"Hendricks  et  al.,  1980a 

•oPhelpsetal.,  1965 

•1  Miller  etal.,  1969 

«2Roineetal..  1960  >^ 

•sYannai.  1980 

•*  USDHHS/ATSDR.  1 995d 

""Van  Soest,  1994 

"•Rigger.  1997 

"'USbPA.  1978;  Identificatwn  of  Conventional  Pollutants,  43  PR  32857-32859,  July  28,  1978 

"•USEPA.  1979;  Final  Rule,  ktentificaljion  of  Conventkxial  Pollutants,  44  FR  44501-44503,  July  30. 1979  a 

"•Metcalf  and  Eddy.  1972  ' 

'""Goodricfi.  1980 

Table  3.  Comparison  of  AQUA  Methods  and  Standard  Acute  Aquatic  Testing  Methods 


Method 

Number  of  species 

Fahsize 

Aodimatkxi 

AQUA  Report  1993 

USEPA/OPP  1982  (up- 
date 1985)  \ 

ASTM  1986 

1— Fathead  minnow  ... 

2—1  warmwater,  1 

coWwater  (2—1 

warmwater,  1 

coMwater). 
List  of  recommended 

species. 

Fatfiead  minnow  or 
other  listed  species. 

Species  depends  nn 
regulatory  requir^- 
nrtents. 

List;  sensitive  to  efflu- 
ent, material,  envi. 
conditions. 

1  or  more  „.. 

1  or  more  

0.066±0.041  g.  20.4t3.7  mm.  approximately 

4  weeks  oU. 
0.5-5  g.  very  young  not  used.  k>ngest  no 

more  than  twice  shortest  (0.5^). 

0.5-5  usually,  not  very  young,  similar  size 
and  age,  length  of  kxigest  no  more  than 
twwe  shortest 

5  days. 

(At  least  2  weeks). 

2  days  or  more  with  100%  dikjtnn  water  and 

maximum  temperature,  change  no  moire 

than  3  "C  over  72  hours. 
Held  12  to  15  days  before  testing;  maintained 

in  water  of  quality  to  be  used  in  test  at 

Ieast7days. 
At  least  24  hours  in  100%  dUution  wader  fli 

temperature  range  of  test 

USEPA/OTS  1985  (up- 

date 1987). 

USEPA/ORD  1085  (up- 
date 1991)  {update 
19036)2. 

APHA  1988 

Age:  1-90  days  {Age:  1-14  days} _^. 

Most  sensitive  life  stage,  depending  on  test 
purpose;  longest  no  more  than  1.5  times 
length  of  shortest. 

Recommended  total  ler>gth  Ux  several  spe- 
cies; 2±1  cm  for  fathead  minnow;  rationale 
if  others. 

Recommended  length  5t2  cm  fcK  fathead 
minnow. 

OECD  1964 ™ 

ccC  1984  •..»...*^......,«^  T 

days;  100%  dilution  water  for  at  least  2 

days. 
12  days  or  more;  fish  exposed  fo  water  of 

test  quality  and  temperature  at  least  7 

days. 
12  days  or  more;  fish  exposed  to  water  of 

test  quality  and  temperature  at  least  7 

days. 

MettxxJ 

StatK  test  duratkm 

Aeration 

AQUA  Report  1093  

48  hours 

No-^€et  1 

• 

USEPAAOf>P  1982  (update  1985)  

96  hours 
afthniint 

• 
(96  hours) 

Ye»-Cnjdesoybewi  oil  and  diesel  fuel,  set  2  aer- 
ated for  48  hours;  others  not  aerated. 

(No,  except  aerate  reconstituted  water  prior  1o 
use). 

May  gently  aerate  all  chambers  and  controls;  use 
simultaneous  test  wnthout  aeration;  toxicant  con- 
centration in  aerated  chamber  not  more  ttian 
20%  lower  than  unaerated. 

Dilution  water  aerated  until  oxygen  saturation, 
stored  2  days  without  fiirther  aeratkw. 

(May  alter  results,  only  as  last  rettort;  none,  unless 
flissofved  oxygen  <4mg/t,  at  which  time  gentle 
single-txjhble  aeration  (Aeration  rate  not  over 
100  bubWes/min  in  all  test  solutions). 

Avoid  aerating,  because  aeratxxi  may  alter  re- 
sults. 

May  hA  ufMri  if  nn  akwiifirant   Inss   nf  test  sub- 

ASTM  1986  _« 

tacttrt  48  hniint  fnr  rfaw^nirts  aivl  mitlrut 

USEPA/OTS  1985  (update  1987)  

USEPAAORD     1985    (update    1991) 
{update  1993b}. 

APHA  1960 _ 

lan«e:  record  mortality  at  24,  48.  96  hours  for 
LC.50. 

96  hours  preferred,  mortality  at  24,  48.  72,  96 
hours.  LCso.  95%  confidence  limits  (96  hours). 

24-48  hours;  96  hours,  some  states  (24-96 
hours,  depends  on  requirements). 

96  hours  fcx  LCjo;  24  hours,  range-finding  

96  hours  preferred;  mortality  recorded  at  24.  48, 
72,  and  96  hours  and  LC.w 

OECD  1984         

St 

at 

p* 

ance;  must  show  test  sut>stance  concentration 

• 

irkxL 
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MMnd 

Static  lest  duration 

Aeration 

EEC  1984 -   . 

reconjed  each  24  hours  and  LC.jo. 

■ 

Maltwd 

Test  Vessels 

Diaaolved  oxygen 

AQUA  Ftoport  1993  

USEPAAOPP  1982  (update  1985) 

Poiyelhytone  budcete 

(Glass  or  welded  ;taintoss  steel;  polyethylene  ab- 
sort>s  test  materials;  for  oltwr  nt^eriaiB.  analyze 
toxicant  concentration). 

Welded  stajnless  steel  or  glass;  size  and  shape  of 
chamber  may  aflect  resuNs  it  toxicant  volatilizes 
or  sorts  onto  chamber. 

Not  contain  substances  that  leached  or  dissolved 

into  aqueous  solutions  or  chemical  sorption; 

gtass,  ilainleaa  steel,  perfluorocartxxi  plastic. 
Usually  son  glass  {BorosHicate  glass  or  norvtoxic 

dtaposable  plastic,  covered). 
No  material  with  leachable  8ut>stances  or  adsort>s 

Protocol  says  not  batow  4.5  mg/l  '(but  was  bekyw 
4.5  In  100%  beef  taHow  and  all  concentrations 
of  cnidn  soybean  oil.  Set  1). 

Meesure  concentration  at  start  and  every  48  hours 
to  end;  first  48  hrs..  60-100%  saturation,  then 
40-100%  (Measure  in  control,  high,  medium. 

ASTM  1988  

KMr  concemraDon). 
60-100%  saturalkm  for  first  48  hours.  40-100% 

USEPVOTS  1985  (update  1987) 

\)SePMJRD     198^  (update    1981) 

{update  1993b>. 
APHA  1989 . 

saturation  after  48  hours. 

Maintain  atxive  4.5  mg/l  or  at  least  60%  air  satu- 
ration vakie. 

4  mg/l  mMmum  warmwater  species.  6  mg/i  minr- 

mum  coldwater  species. 
At  or  near  saturatkxi.  never  bekiw  4  mg/l  or  60% 

saturation. 

At  least  60%  of  air  saturation  value  throughout 

OECO  1984  _ 

8ui)Startces  irom  water,  staintess  steel  probably 
bast,  glass  adsorbs  organics;  do  not  use  rubber 
or  pteatics  with  liltors.  additives,  stabilizers.. 
Chemicaiy  Inert  matertals,  suMabto  capacity  .».._... 

EEC  1984  „     ._      

... 

At  laMt  60%  of  air  saturatkm  value  at  setocted 
temperature  throughout 

Dilution  Water 

RWvlOU 

unenuca  Analysis  of  concsntralion 

ADUA  RmmtI  IMS 

72  mg/1  CaC03  (moderately  hard,  lab  fresh  water 

deionized). 
Describe    source,    characteristics,    prelreatment 

(Reconstituted  vrater.   soft,  aged   1-2  weeks. 

aerated  before  use  or  natural  water,  hardness 

40-48  mgfl  as  CaCCh:  animals  not  stressed). 

Test  organisms  survive  without  stress  or  grow  and 
reproduce;    reconstituted,    surface,    or   natural 
water,  requiremenis  described. 

DrMdng.  natural,  or  reconstituted  water.  50-250 
mj^  as  CaCCb.  pH6-8.5  preferred. 

Receiving   water,    oltier   surface   water,    grourxJ 
water,  soft  synthetic  water  {Same  wMer.  cuHur- 
ing  and  dilution}. 

Reconstituted  or  natural  water   standard  water 

USEPA/OPP  1982  (update  1986) 

ASTM  1986 

USEPA/UIS  1985  (update  1987)  

USEPAA3R0     1985     (update     1981) 
{update  1993b}. 

APHA  1989..    —    ™.    .. 

port. 

Describe  metlKxte.  concentration,  validation  and 
blanks  if  done  (Chemical  anal^is  of  test  solu- 
tions preferred,  especially  If  aerated,  material  iiv 
solut)le,  containers  not  stainless  steel  or  glass. 
or  cfiemical  adsorbs  to  container). 

Measure  concentration  at  beginning  and  end  in  aM 
chambers  if  possitile:  desirable  to  measure  deg- 
radation products  arxj  report  methods  of  analy- 
sis, standard  deviation  and  validation  studies. 

Measure  corKentration  in  each  at  beginning  and 
end:  vaKdate  analytical  methods,  degradation 
products  not  intertere;  replicates  within  20% 
(Concentration  in  each  chamt>er  not  vary  >30% 
from  measured  at  start). 

Use  methods  in  CWA  Sec  304(h)  for  analysis 
{Measure  in  each  test  concentration  at  start 
daily,  and  end}. 

Measure  concentration  in  each  container  at  start 

OECO  1984 ■ 

EEC  1984 

condKions  for  comparative  toxioty,  sensitivity 

tests. 
Drmking,   natural   or  reconstituted  water   prefer 

hardness  50-250  mg  CaCOj  per  liter.  pH  6-8.5. 
Drinking*  water,  natural  water,  reconstituted  water. 

preter  50-250  mg/l  as  CaCO,.  pH  6-8.5. 

and  once  during  test,  measured  concentration 
within  15%  of  calculated. 

Must  show  corx:entration  maintained  and  meas- 
ured concentratnn  at  least  80%  of  nominal. 

Evidence  from  analysts,  chemical  properties,  or 
test  system  used  that  corK«ntrat)on  maintained 
and  within  80%  of  initial  concentration. 

Method 

Resutts  reported 

AQUA  Report  1983 

USEPAA3PP  1962  (update  1966)  ... 

ASTM  1986  -. 

USEPAX>TS  1986  (update  1987)  ... 

At 

El 

2* 

Mwur  LCw:  no  confidence  bmits  reported,  but  protoa 

lect  criteria,  percent  with  effects;  964mr  LC»,  95% 

least  30  organisms  exposed)  or  >100,000  tanes  mai 

mated  environmental  corwentratmn  (Iwlelhods,  nurter 

cak:ulations,  chemical  analysts). 

1,  48.  and  96^x>ur  LC30.  95%  confidence  limits,  pern 

cuialton  methods,  and  delaitod  intomudion  on  test  ar 

alylical  methods  and  accuracy. 

Ml  procedures  and  condWons.  preparation  of  test  si 

3I  says  Intervals  computed. 

confidence  limits,  slope  or  show  LC3o>100  mg/l  (at 

lals.  organisms.  LCjo.  95%  confidence  limits,  sk)pe. 

mtage  died  at  each  concentration  and  controls,  cal- 
id  organisms  and  findings,  vaMdation  studtes  for  aiv 

}lutnns,  maximum  concentration  with  0%  mortality, 
lative  mortality  each  concentration  and  time,  LCjo 
confidence  hmlts,  concentratiorvmortaMy  curve  at 
otrols,  teat  aoooning  to  guktolines. 

mnimum  concentration  with  1(X)%  mortality.  cumU 
tiaaed  on  nominal  concentration  at  each  time,  95<K 
and,  procedures  for  determining  LC30.  mortality  of  co 
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Method 


USEPA/ORD   1985  (update   1991) 
{update  1993b}. 


APHA  1989 
OECO  1984 
EEC  1984  -. 


AQUA  Report  1993 
USEPA/OPP  1982  . 
(update  1985) 


ASTM  1986 


USEPA/OTS.  1965 

(update.  1987)  . 

USEPA/ORD  1985 

(update  1991) 

{update  1993b}  .._, 
APHA  1989  

OECO  1984 

EEC1984 


Resutts  reported 


Chemical  analysis,  organisms  died  or  effect  in  each  chamber,  observations.  LC50.  95%  confidence  inter- 
vals and  methods  to  calculate,  deviation  from  methods  {Raw  toxicity  data,  relationship  between  LCjo 
and  NOAEL  if  NOAEL.  pass/fail}. 

LCso's  for  exposure  times.  95%  confidence  limits;  mortality  in  controls,  describe  test  conditions  and  meth- 
ods, observations,  test  material,  response  criteria. 

Cumulative  percent  mortality  vs.  concentration;  LCso;  confidence  limits,  p-0.95:  where  data  inadequate, 
geometric  mean  of  highest  concentration  with  0%  mortality  and  lowest  concentration  with  100%. 

Methodotogy.  highest  concentration  with  0%  mortality,  lowest  concentration  witti  100%  mortality,  cumu- 
lative mortality,  control,  LCjo.  95%  confidence  limits,  LCjo  cakajlations,  dose-rraponse  at  end,  slope,  dis- 
soh^  oxygen  and  pH  and  temperature  every  24  hours. 


Special  considerations 


Required  to  register  end^jse  pesttcMe  pnxluct  introduced  dhvctiy  Into  aquatic  environment  LC30  below  or 
equal  to  maximum  expected  environmental  concentration,  or  ingredient  enhances  toxxaty 

(Required  rt  insoluble;  Kow-through  if  high  BOD;  17-22  "C,  at  least  10  organisnta/concentration.  kMding 
limits;  reviews  statistical  analysis;  invalid  if  aerated  or  not  glass  or  sokjbility  problems). 

Use  now-through  H  chemical  has  high  BOD;  loading  limits  specified  so  dhaotead  oxygen  acceptable,  meta- 
bolic products  not  above  acceptable  level,  and  no  crowding;  temperalura  not  vary  >  1*C;  10  organisms 
per  corx:entration  group. 

Guidelines  for  devetopment  of  teat  rales  standards,  test  data  under  Toxic  Substances  Control  Act;  toadbu 

limits;  23«±2^:. 
For  National  Pollutant  Discharge  Elimintttion  System  effluents;  definitive  vs.  screening  tests;  loading,  limlls: 

20°  0;  2  replicates.  10  organisms/concentratton. 
{If  pH  outside  6-9,  two  parallel  tests,  one  adjusted;  or  static  renewal  or  flow-through}. 
5  concentrations  and  control;  10  fishAank.  20  fish/concentration;  species  in  receiving  water  or  similar. 

avaaable  for  tests,  healthy  in  lab.  important  trophic  link  or  economk:  resource. 
21-25°  C;  carry  out  without  pH  adjustment,  adjust  pH  ot  stock  sokjtton  if  necessary  so  conoentiaMuii  not 

ctwnged  arxl  no  reactton  or  precipitation. 
20-24  'C  ±  1*0;  carry  out  without  pH  adjustment,  adjust  if  necessary;  interpret  resutts  with  care  if  stability 

or  homogeneity  of  test  substance  not  maintained. 


■  In  some  instances,  other  test  condiltons  were  stowed  (USEPA,  1996).  DraH  Amendment  to  Standwd  Evakiation  Procedures.  1996  states: 
Indhmkjal  fish  shouM  weigh  0.1-5  g.  Hardness  of  natural  dilution  water  of  less  than  200  mg/l  as  CaC03  can  be  used  in  lieu  of  reconstituted 

water  tor  orgarac  chemcals.  Chemk»ls  that.are  pooriy  solii>le  or  with  a  water  solubility  less  man  100  ppm  (<100  mg/l)  shouU  be  tested  is  to 

the  maximum  water  solut>ility  if  certain  conditk>ns  apply. 
2  Final  Report  of  Fourth  Edition.  August,  1993. 

Table  4.— Effects  of  Real-Worlo  Oil  Spills 


Name  and  k)caNon  o(  apm 


Minnesota  Soybean  Oil  and  Petro- 
leum Oil  Spilte  (1962-1963).>-2 


Fanning  Atoll  SpM  (1975).3 


Khnya       SpM.       North       Wates 
(1991).'W-*-T-« 


Rapeseed  Oil  SpWs  (1974-1978).* 


(1989) 


10 


OilspiHed 


1  to  1 .5  million  galkxis  soybean  oil 
from  storage  facilities,  1  miNton 
gaHons  tow  viscosity  cutting  oil. 


Cargo  ship  with  coconut  oil,  palm 
oil,  arxl  edible  materials;  ran 
agrourxl,  dumped  cargo  onto 
ooral  reef. 

Cargo  of  unrefined  sunflower  oil  ... 


3  small  spills,  total  about  35  bar- 
rels rapeseed  oil. 


About  10  banels  (400  galtons)  of 
rapeseed  oil. 


Eftocts 


Killed  thousands  of  ducks  and  other  watertowl  and  wiklKe  or  injured 

them  through  coating:  5.300  birds  injured  or  died.  26  beavers.  177 

muskrats. 
Formed  stringy,  rubtwry  masses  with  slicks;  sank  to  bottom;  mScy 

material  and  hard  crusts  of  soytiean  oil  with  sarxJ  on  beacties. 
Soyt>ean  oil  caused  much  of  watertowl  loss,  as  shown  by  lab  analysis 

of  oil  scraped  from  ducks. 
Effects  similar  to  petroleum  oil  spiH. 
KiHed  fish,  crustaceans,  mdlusks;  shifts  in  algal  community  continued 

tor  11  morMhs. 

Killed  mussels,  shifts  in  ecologtcal  communities  around  spiN. 

Polymerized,  covered  tX)ttom,  killed  benthic  organisms;  formed  imper- 
meable cap.  shut  out  oxygen,  bacteria  cannot  txeak  down;  poly- 
mers remain  nearly  6  years  later. 

Concrete-like  aggregates  of  oil  and  sand  on  beach. 

Lab  studies  of  mussels  show  small  amounts  of  sunflower  and  other 
vegetatile  oils  kill  mussels  after  2  weeks;  affect  mussel  lining. 

Greater  kisses  of  tMrds  from  3  small  spills  of  rapeseed  oil  than  178 
spills  of  petroleum  oils  over  5  years  in  Vancouver  Hartxx. 

Kitod  500  birds;  petroleum  spills  killed  less  than  50  birds. 

Perhaps  vegetable  oils  lack  strong,  irritating  odor  of  p^roleum  oils,  so 
birds  do  not  avokf. 

88  oiled  birds  of  14  species,  half  of  them  dead;  half  of  rescued  birds 
died;  casualties  probably  higher. 

About  300  oiled  BarroWs  GoWeneyes  ^wtted  2  days  after  spM 
crowded  onto  islands  where  they  remaiited  tor  2  days— fate  urv 
known,  but  weakened  birds  often  die. 
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Table  4.— Effects  of  Real-World  Oil  Spills— Continued 


Name  and  location  of  spM 


Fat  wxj  Oil  Pollution  in  l^ew  Yorit 
Stale  Waters  (1967).'^ 


Spills  o(  Fish  Oil  Mixtures  near 
Bird  Island,  Lamberts  Bay,  South 
Africa  (1974).'2 


Releases  at  two  ottier  fish  factories 
at  St.  Helena  Bay  arxj  Sahjanha 
Bay.  South  Africa  (1973).<3 


Soybean    Ofl    Spills    in    Georgia 
(1986).'4 


Spil  of  Nonytphanol  and  Vegetable 
Oils  in  Netherlands  (Decem- 
ber.1968  to  March.  1968).*» 


Wisconsin   Butler  Fire  ami  Sp« 
(1981  ).i«wi7.it.iiLaaai  .2X23 


Oil8p«ed 


Wide  variety  of  sources. 


Fish  factory  effluent  pipe  near 
breeding  ground  for  Cape  Gan- 
nats. 


Two  oltier  fish  factories;  storage 
pits  and  processing  effhjenis 
and  off  loading  water  from 


Soytwan  oil  from  tanker  truck  and 
soytwan  vegetable  oil  refinery 
with  overfilled  aboveground  stor- 
age tank. 


Butler,  lard,  cheese  as 
meat  and  oltwr  food  products. 


Effects 


Killed  waterfowl,  coated  boats  and  beaches,  tainted  fish,  created  taste 
and  odor  prot)lems  in  water  treatmerrt  plants. 

Grease  lltte  substances  on  shore  or  floating  on  Lake  Ontario;  shore- 
line grease  balls  smeUed  like  lard,  analyzed  as  mixtures  of  animal 
arxJ  vegetat>le  fats. 

KHIed  at  least  709  Cape  Gannets,  5,000  Cape  Cormorants,  and  108 
Jackass  Penguins.' 

Penguins  with  sticky,  white,  foul-smelling  coat  of  oil  shivering;  gannet 
chk:ksdead.  * 

Milky  white  sea  ar>d  ctots  of  oil  on  island  smelNng  of  fish. 

Two  other  fish  factories;  at  or>e,  killed  10,000  rock  lobsters  and  thou- 
sarxls  of  sea  urchins  probably  from  oxygen  depletion;  at  second, 
killed  100,000  dams  and  black  mussels,  prawns,  polychetes,  and 
anenwnaa.  and  smelted  bad  and  adversely  affected  aesthetxs  of 
beaches  and  camping  site. 

Aasthetk:  effects  at  Lake  Lanier,  rancid  oil  as  weathered;  adhered  to 
iioats  and  docks. 

At  Macon,  rapkl  response  prevented  signifKant  damage  from  oM, 
which  flowed  ttwough  storm  water  system  arxj  entered  stream;  pre- 
vraus  spills  from  facility  had  entered  sanitary  sewer  system  and 
damaged  sewage  treatment  plant. 

Thousands  of  seabirds,  mostly  Guillemots  and  RazoftNNs,  washed 
ashore. 

1,500  SKk  birds  dtod;  covered  with  oH,  emaoaton,  aggressive  behav- 
kx,  t)loody  stools,  leaky  plumage;  liver  damage,  lung  Infectkms. 

High  levels  of  nonyiphenol  and  vegetable  oils,  such  as  palm  od. 

Releaaed  15  millkxi  pounds  of  butter  and  125,000  pounds  of  cheese 
into  tfw  environment  arxl  damaged  at  least  4.5  mHfkm  pourxls  of 
meat;  thousands  of  pounds  of  butter  ran  offsite;  rapid  response  pre- 
vented ftow  of  buttery  material  through  storm  sewers  to  neat/f 
creek  arvl  lake,  wtiere  fish  and  otfier  aquatic  organisms  coukf  have 
suffocated  from  oxygen  depletion. 

Destroyed  two  large  refrigerated  warehouses  with  $10  miMon  to  $15 
mHon  in  property  damage. 

Coat  tax  payers  $13  miWon  for  butter  and  cheese  stored  under  U80A 
surplus  program. 

Damage  to  fire  equipment  from  grease,  k>ss  of  business,  overtime 
pay  for  300  firefighters  and  resporxjers,  costs  for  cleaning  equip- 
manl  arxl  drains,  rodent  control. 

EfWimnmental  cleanup  costs;  ttKXJsands  of  gaUons  of  melted  butter, 
buHar  and  spoiled  meat  declared  hazardous  waste. 


1963. 
'USOHHS.  1963. 
'RusseN  vid  Carlson,  1978. 
«Salgado,  1992. 
'Mudgeetal.,  1983. 
•Mudge  at  at..  1995. 
^Mudga,  1997a 
•Mudge.  1997b. 
•McKaivey  at  al..  1980. 
••Smith  and  Heruntar,  1969. 
"Crunp-Wlaanerand  Jefwings,  1975. 
oPeicy-Filzpaeick  Institute,  1974. 
"Newman  md  Polock.  1973. 
>«RigBar,  1987. 
"ZounataL.  1981. 
■•Wisconsin.  19eia. 
■^Wisconsin,  1981b. 
••Wisconain,  1991a 
■•Wiaconain  Stale  Journal,  1991a 
»Wiaconsin  State  Journal,  1991b. 
»  Wiaoonain  State  Journal.  1991& 
aWiaconain  Stale  Journal,  1991d. 
»  Wiaoonain  State  Journal,  1981. 


Appendix  D— Edible  Oil  Regolatocy 
I  Act  DifiarentiatiaB 


Edibk  Oil  Regulatory  Reform  Act 

Congress  enacted  the  Edible  Oil 
Regulatory  Ra£ann  Act  on  November  20. 


1985.  The  Act  requires  all  Federal 
agencies  (with  the  exception  of  the  Food 
and  Drug  Administration)  to  (1) 
diffarentiate  between  and  establish 
separate  classes  for  animal  fats  and  oils 
and  greases,  fish  and  marine  mammal 


oils,  oils  of  vegetable  origin,  including 
oils  from  certain  seeds,  nuts,  and 
kernels,  from  other  oils  and  greases, 
including  petroleum;  and  (2)  apply 
standards  to  difierent  classes  o^  Cits  and 
oils  based  on  certain  considerations.  In 
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differentiating  between  the  classes  of 
&ts,  cils,  and  greases,  each  Federal 
agency  shall  consider  differences  in  the 
physical,  chemical,  biological,  and  other 
properties,  and  in  the  environmental 
efCscts,  of  the  classes.  These 
requirements  apply  when  Federal 
agencies  are  issuing  or  enforcing  any 
r^^ation  or  establishing  any 
interpretation  or  guideline  relating  to 
the  transportation,  storage,  discharge, 
release,  emission,  or  disposal  of  a  &t, 
oil,  or  grease  under  any  Federal  law. 

EPA's  Final  Rule  amending  the  Oil 
Pollution  Prevoition  regulation  (Oil 
Pollution  Prevention;  Non- 
Transportation-Related  Onshore 
Facilities;  Final  Rule,  59  FR  34070,  July 
1, 1984)  was  promulgated  before  the 
Edible  Oil  Regulatory  Reform  Act  was 
enacted;  Congress  did  not  make  the 
requirements  of  the  Act  retroactive.  EPA 
is,  therefore,  not  obligated  to  evaluate 
the  statutory  criteria  to  determine  if  a 
further  differentiation  between  edible 
oils  and  other  oils  should  be  made  in  its 
Final  Rule.  EPA  does,  however,  present 
the  following  information  in  suppcnrt  of 
its  conclusion  that  spills  of  vegetable 
oils  and  animal  Cats  can  indeed  pose  a 
serious  risk  to  fish,  wildlife,  and 
sensitive  environments. 

A  summary  of  the  properties  and 
efEscts  of  vegetable  oil  and  animal  Cats 
are  presmitad  in  Appendix  I,  Tables  1 
and  2.  Additional  detailed  discussion 
and  studies  of  these  properties  ancl 
effects  are  contained  in  the  Technical 
Doctunent  in  support  of  this  document 

Physical  Properties.  V^etable  oils 
and  animal  fists  are  generally  solids  in 
water  at  ambient  temperatures.  They 
both  have  limited  water  solubility  but 
high  solubility  in  organic  solvents.  They 
generally  are  of  low  viscosity,  have  a 
low  evaporation  potential,  anid  their 
specific  gravity  can  range  from  0.87  to 
0.92.  Petroleum  oils  also  have  limited 
water  solubility  and  high  solubility  in 
organic  solvents.  They  form  an 
emulsion  in  turbulent  %irater,  and  they 
evaporate  fisster  than  edible  oils.  Their 
specific  gravity  can  range  from  0.78  to 


0.97.  Data  regarding  petroleum  oil's 
solidity  and  viscosity  vary.  (See 
Appendix  I,  Table  1.  Comparison  of 
Physical  Properties  of  Vegetable  Oils 
and  Animal  Fats  with  Petroleiun  Oils 
and  Table  2.  Con^Muison  of  V^etable 
Oils  and  Animal  Fats  with  Petroleum 
OUs. 

Vegetable  oils  and  animal  Cats  and 
petroleiun  oils  all  have  similar  physical 
properties.  One  difference  is  the  low 
volatility  of  most  vegetable  oils  and 
animal  bts.  which  results  in  less 
product  removed  from  a  spill  by 
evaporation  and  reduces  the  combtistion 
and  explosive  potential  of  these  oils. 

Chemical  Properties.  Animal  Cats  and 
vegetable  oils  are  water-insoluble 
substances  that  consist  predominantiy 
of  glyceryl  esters  of  Catty  adds  or 
trig^jrcerides.  Petroleum  oils  are 
extrem^y  complex  mixtures  of 
chemical  compounds.  Many  classes  of 
compounds  are  present  in  petroleum, 
and  each  class  is  represented  by  many 
components.  For  example, 
hydrocarbons  are  a  major  class  of 
constituents  of  petroleum.  Similar 
behavior  of  Catty  acids  and  petroleum  oil 
in  the  aquatic  environment  is  largely  a 
result  of  their  predominantiy 
hydrocarbon  character.  ■-, 

Biological  Properties.  Some  vegetable 
oils  and  animal  &ts  do  biodegrade  more 
readily  than  petroleiun  oils;  however, 
because  their  evaporation  potential  is 
low,  vegetable  oils  and  animal  Cats  may 
tend  to  stay  in  the  water  in  larger 
quantities  and  for  longer  periods  of  time 
than  petroleum  oils.  Under  certain 
circumstances,  vegetable  oils  and 
animal  Cats  can  remain  in  the 
environment  for  periods  of  time  greaUy 
exceeding  their  potential  degradation 
time.  Environmental  circumstances  play 
an  important  part  with  regard  to  the 
comparative  d^radation  rates  of 
petroleum  and  non-petroleiun  oils 
including  vegetable  oil  and  animal  ^ts. 
Both  kinds  of  oil  degrade  more  slowly 
in  low-eneigy  and  poorly  oxygenated 
watos.  and  both  tend  to  disappear 
quickly  in  high-energy,  w^ 


oxygenated,  open  water  areas.  Both 
petroleum  and  non-petroleum  oils  can 
remain  in  the  environment  for  extended 
periods  of  time  if  buried  under  sediment 
or  spilled  in  large  enough  quantities  to 
form  thick  layers.  The  high  BOD  of 
vegetable  oils  and  animal  Cats  increases 
the  rate  of  biodegradation  but  also 
quickly  depletes  the  available  oxygen  al 
tiie  surrounding  environmenL  This 
could  result  in  significant  harm  to 
shallow  near-shore  areas  or  wetiands. 
Oxygen  depletion  could  be  as  serious  as 
toxicity  with  regard  to  its  impact  on 
aquatic  wildlife. 

Environmental  ESscts.  Certain  efCscts 
of  non-petroleum  oils  are  similar  to  the 
efEscts  of  petroleum  oils  because  of  the 
ph]rsical  properties  common  to  both. 
Significant  environmental  harm  from 
petroleum  oils,  animal  Cats  and 
vegetable  oils,  and  other  non-petroleum 
oik  can  occur  as  a  result  of  IIm 
following:  physical  effects  such  as 
coating  writh  oil,  suffocation, 
contamination  of  eggs  and  destruction 
of  food  and  habitat,  short  and  long  term 
toxic  effiscts,  pollution  and  shut  down  of 
drinking  water  supplies,  rancid  smells, 
fouling  of  beaches  and  recreational 


Summary  of  Analysis  after  Reviewing 
the  Act's  Criteria.  Based  on  the 
significant  d^ree  of  similarity  between 
animal  Cats  and  v^etable  oils  and  other 
petroleum  and  non-petroleum  oils, 
especially  with  respect  to  negative 
environmental  effects  associated  with 
the  common  physical  properties  of  all 
oils,  EPA  stands  by  its  decision  not  to 
make  further  changes  to  its  July  1. 1994, 
Final  Rule.  The  Final  Rule  already 
provides  a  greater  degree  of  flexibility 
for  ownras  or  operators  of  facilities 
storing  onlyiion-petroleum  oils, 
including  vegetable  oils  and  animal  fiats, 
to  devise  different  and  more  appropriate 
response  strategies  than  owners  or 
operators  of  petroleum  oil  Cmciliti^wi, 
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DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMBIT 

a4CFRPvtS20O 
(DedMl  No.  FI«-4Z7e-^-011 

Snow  Load  M^)  for  Manufactured 
HoHwa;  Technicai  Correction 


:  OfBce  of  the  Assistant 
Secretary  fw  Housing-Federal  Housing 
Commissioner,  HUD. 
ACnON:  Final  rule. 


;  This  rule  corrects  the 
omission  of  a  snow  load  map  from  the 
codified  regulations  establishing 
standards  for  the  construction  and 
safety  of  manufactured  houses.  The 
design  requirements  and  designations 
appUcable  to  the  snow  loads  to  which 
a  manu&cturad  home  must  be  designed 
have  not  changed,  even  though  other 
unrelated  revisions  have  been  made  to 
the  applicable  section  of  the  regiilations. 
These  other  revisions  have  been 
included  in  the  Code  of  Fednal 
Regulations  (CFR),  however,  a  map  that 
illustrated  the  designated  snow  load 
zones  was  inadvertently  omitted  from 
the  CFR.  This  final  rule  corrects  the 
omission  by  recodifying  the  snow  load 
map. 
iFFCCnVE  DATE:  November  19.  1997. 


Km  FURTHER  MFOMSA-nON  COMTACT: 
David  R.  Williamson.  Director.  Office  of 
Consumer  and  Regulatory  Affsirs.  Room 
915S.  (202)  708-6401:  or  Kiarion 
Connell.  Director.  Mannfartured 
Houaiiig  and  Standards  Division.  Room 
9152,  (202)  706-6409  (these  are  not  toll- 
free  numbers).  For  hearing-and  speech- 
impaired  persons,  these  numbers  may 
be  accessed  via  TTY  (text  telephone)  by 
"iHing  the  Federal  Information  Relay 
Service  at  1-800-677-8339.  The  address 
for  both  of  these  pencils  is;  Department 
of  Housing  and  Urban  Development 
451  Seroith  Street.  SW.  Washington, 
DC  20410-8000. 


TART  mformation:  On 
January  14.  1994.  at  59  FR  2456,  HUD 
published  a  final  rule  that,  in  part. 
revised  several  provisions  in  24  CFR 
3280.305(c).  to  improve  the  resistance  of 
manufactured  homes  in  high  wind 
mnes  to  wind  damage.  Because  of  the 
scattered  nature  of  the  revisions  made  at 
that  time  and  because  the  mape  in  the 

;  codification  were  full-page 
k  ttat  were  referenced  in  the 
regulations  only  as  being  included  in 
$  3280.305  and  were  not  clearly 
lefeteuced  as  being  included  in  a 
particular  paragraph  of  that  section, 
there  was  confusion  about  the 
Maandatory  instructions  which  resulted 
in  ttie  omission  of  the  graphic  for  the 


snow  loed  requirements  in  subsequent 
editions  of  the  CFR. 

This  final  rule  clarifies  that  the  snow 
load  map  that  had  been  included  as  a 
graphic  in  earlier  editions  of  the  CFR 
has  not  been  changed  as  a  result  of  the 
January  1994  or  any  subsequent 
rulemaking.  In  addition  to  this 
explanation  in  the  preamble  of  this  rule, 
this  rule  ■nmnH«  the  regulations  at 
$  3280.305(c)  to  reinsert  the  omitted 
snow  loed  map  and  to  reCsrence  clearly 
that  the  snow  and  wind  load  maps  are 
codified  as  part  of  paragraph  (cX4)  of 
§3280.305.  Appropriate  reHaraKas 
have,  therefore,  been  added  to  the 
heading  of  the  table  in  paragraph 
(cX3Mi)  and  to  paragraph  (c)(4)  of 
§3280.305. 

The  Roof  Snow  Load  Zone  Map  that 
is  recodified  by  this  rule  is  the  same 
map  that  manufacturen  have  been 
continuing  to  include  on  the  Data  Plate, 
as  required  by  §3280.305(cK4).  since 
the  requirement  for  the  map  was  first 
made  effective  by  a  final  rule  published 
on  December  15, 1975  (40  FR  58752, 
58762). 

Over  the  years,  the  Department  has 
received  inquiries  from  communities 
subject  to  large  snow  accumulations  that 
express  concern  that  HUD'S  snow  load 
standards  do  not  adequately  protect  the 
public  in  these  areas.  As  indicated  in 
§3280.305(cM3Xii)>  HUD  has  authority 
to  establish  more  stringent  requirements 
for  manufactured  homes  in  areas  where, 
reovds  or  experience  indicate 
significant  differences  from  the  snow 
loNsd  requirements  established  by  the 
chart  and  map  in  §  3280.305(c).  Any 
pers(Hi  or  community  intoested  in 
strengthening  the  snow  load 
reqtiirement  for  manufactured  homes  in 
a  specific  area  or  jurisdiction  may 
contact  HUD.  at  the  address  stateid 
above,  to  request  raoonsidnatioa  of  the 
applicable  requirement. 

ui  addition,  the  Department  invites 
observations  from  interested  parties, 
which  might  include  suggestions  for 
updating  the  snow  load  map  and 
standards.  The  existing  boundaries  are 
often  unclear,  and  there  may  be 
significant  variations  of  snow  fall  within 
a  particular  snow  load  area.  HUD  is 
particularly  interested  in  suggestions  on 
how  to  protect  persons  living  in 
manufactured  homes  in  areas  f  hject  to 
high  snow  loeds.  without  unduly 
increesing  consumer  costs  or  burdening 
retailers  and  manufacturers.  These 
suggestions  may  include  specific 
alternate  protections  for  consumers  in 
high  snow  load  areas.  HUD  abo  invites 
sugMliaas  on  methods  that  could  be 
ana  la  tfw  future  to  determine  snow 
load  requirements  in  areas  where 
standard  methods  of  data  collection  or 


periods  of  evaluation  are  not  adequate, 
for  example  where  substantial  load 
variations  result  from  differences  in 
elevation. 

faslification  for  Final  Rulemaking 

In  general,  in  accordance  with  the 
Department's  regulations  on  rulemaking 
(24  CFR  part  10),  the  Department 
publishes  a  rule  for  public  comment 
before  issuing  a  rule  for  eSiect  Part  10 
does  provide,  however,  for  exceptions 
from  that  general  rule  where  the  agency 
finds  good  cause  to  omit  advance  notice 
and  public  participation.  The  good 
cause  requirement  is  satisfied  when 
prior  public  procedure  is 
"impracticable,  unnecessary,  or  contrary 
to  die  public  interest"  (24  CFR  10.1). 
The  Department  finds  that  good  cause 
exists  to  publish  this  riile  for  effect 
without  first  soliciting  pubfic  comment 
Public  pnKediue  is  unnecessary 
because  this  action  does  not  affect  any 
of  the  requirements  that  have  been,  or 
currently  are,  in  effect  with  respect  to 
the  required  design  loads  for  roofa  in  the 
designated  snow  load  areas.  The 
recodification  of  the  snow  load  map 
should  merely  make  it  eesier  to  identify 
and  understand  the  application  of  the 
current  requirements  regarding  the 
design  requirements  for  manufactured 
homes  in  the  various  snow  load  areas. 

rimtings  and  rnrHfJratiwM 

EmnronmentaJ  Impact 

This  amendment  is  excluded  from  the 
environmental  review  requirements  of 
the  ^4ational  Environmental  Policy  Act 
(42  U.S.C.  4321-4347)  and  the  other 
related  Federal  environmental  laws  and 
authorities,  as  set  forth  in  24  CFR  part 
50.  In  keeping  with  the  exclusion 
provided  for  in  24  CFR  50.19(c)(1),  this 
amendment  does  not  "direct,  provide 
for  assistance  or  loan  and  mortgage 
insiirance  for,  or  otherwise  govern  or  . 
regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
altnation.  donolition.  or  new 
construction,  or  set  out  or  provide  tor 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy."  Accordingly, 
under  24  CFR  50.19(cM2),  this 
amendment  is  categorically  excluded 
because  it  amends  a  previous  document 
where  the  underlying  dociunent  as  a 
whole  would  not  fall  within  the 
exclusion  set  forth  in  24  CFR 
50.19(cXl).  but  the  amendment  by  itself 
does. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  mth  the 
Regufatory  Flexibility  Act  (5  U.S.C 
605(b)).  has  reviewed  this  rule  before 
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publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
merely  makes  a  technical  correction  and 
does  not  change  any  of  the  requirements 
of  the  program. 

Executive  Oder  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  does  not  have 
"federalism  implications"  because  it 
does  not  have  substantial  direct  effects 
on  the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Unfunded  Mandates  Refarm  Act 

Title  n  of  tlw  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
esfablishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regvdatory  actions  on  State,  local,  and 
tribal  govonments.  and  on  the  private 
sector.  This  rule  would  not  impose  any 
Fednal  mandates  on  any  State,  local,  or 


tribal  governments,  or  on  the  jMivate 
sector,  within  the  meaning  of  the 
UMRA. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  14.171. 

List  of  SafajeclB  in  24  CFR  Part  3280 

Fire  prevention,  Housing  standards. 
Incorporation  by  reference. 
Manufactured  homes,  Rep>orting  and 
recordkeeping  requirements. 

Accordmgly,  for  the  reasons  set  foftii 
in  the  preamble,  part  3280  of  title  24  of 
the  Code  of  Federal  R^ulations  is 
amoided  as  follows: 

PART  3280    MANUFACTURED  HOME 
CONSTRUCTION  AND  SAFETY 
STANDARDS 

1.  The  authority  citation  for  part  3280 
continues  to  reed  as  follows: 

Aalkarily:  42  U.SC  3535(d),  5403,  and 
5424. 

2.  Section  3280.305  is  amended  as 
follows: 

a.  Paragraph  (c)(3Xi)  is  amended  by 
adding  t^  following  heading  in  the  first 
column  (rf  the  first  row  of  the  table: 


"Zone  (see  Map  in  §  3280.305(cX4))": 
aad 

h.  Paragraph  (cK4)  is  amended  by 
revising  the  second  sentence  and  by 
adding  after  the  graphic  "Basic  Wind 
Zone  Map  for  Manufactured  Housing"  a 
graphic  entitled  "Roof  Snow  Load  Zone 
M^",  as  follows: 

§3200,306 


(c>*** 
(3)  •  •  * 
(i)  *  '  * 


Zone  ^ee  Map  in  §3280.306(0(4)) 


North  Zone 

MUdtoZone 

SouVtZone 


Pounds 


40 
30 
20 


(4)*  *  *  The  Data  Plate  shall  include 
reptoducticHU  of  the  Load  Zone  Maps 
shown  in  this  paragraph  (cX4),  with  any 
related  inform^oo.  •  *  ■ 
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Datad:  October  4. 1997. 
fOGolaaP.Ratainw, 
Assistant  Secretary  for  Housing,  Federal 
Housing  Commissioner. 
[FR  Doc.  97-27675  Filed  10-17-97;  8:45  un] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart80  '  ^ 

CFRL-S«»-3| 

TransMonai  and  Qaneral  Opt  Out 
ProcadUTM  for  Phaae  II  Ratormutatad 
Gaaolina  Raquiramants 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


:  This  final  rule  revises  the 
regulations  for  states  to  opt-out  of  the 
federal  reformulated  gasoline  (RPG) 
program  for  areas  where  a  state  had 
previously  voluntarily  opted  into  the 
program.  The  previously  published  opt- 
out  provisions  provide  that  EPA- 
approved  opt-out  petitions  become 
effective  90  days  from  approval.  Under 
today's  action,  if  a  state  has  not 
submitted  an  opt-out  petition  to  EPA  by 
December  31,  1997,  it  must  participate 
in  the  fsderal  RFG  program  until 
December  31,  2(K)3.  The  Agency 
believes  this  rule  is  necessary  to  ensure 
a  smooth  transition  between  the  two 
phases  of  the  reformulated  gasoline 
program.  The  use  of  Phase  U  RFG  will 
provide  greater  health  benefits  than 
Phase  I  by  requiring  further  reductions 
from  the  refiners'  1990  gasoline  baseline 
for  volatile  organic  comf>ounds  (VOCs) 
and  toxics  by  about  25%  and  20% 
respectively.  The  requirements  also 
include  a  nitrogen  oxides  (NOx) 
reduction  of  about  6%. 

Effactive  January  1,  2(X)4,  the  current 
opt-out  procedures  become  effiective 
again.  States  that  want  to  end  their 
involvement  in  the  federal  RFG  program 
prior  to  December  31, 1999.  and  not 
participate  in  Phase  U  of  the  program, 
must  submit  a  complete  opt-out  petition 
to  EPA  by  December  31.  1997. 

Today's  action  does  not  affect  the 
regulations  for  opting  in  to  the  RFC 
program.  In  a  separate  action  EPA  will 
publish  a  final  rule  which  would  permit 
former  ozone  nonattainment  areas  to  opt 
into  the  federal  reformulated  gasoline 
program. 

EFFECTIVE  DATE:  This  final  rule  is 
efiisctive  November  19,  1997. 
FOR  FURTHER  MFORMATION  COffTACT: 
Christine  Hawk  or  Diane  Turchetta  at 
U.S.  Environmental  Protection  Agency. 
Office  of  Air  and  Radiation.  401  M 
Street,  SW  (6406J).  Washington.  DC 
20460.  (202)  233-9000. 
SUPPtaOfTARY  MFORMATION:  A  copy  of 
this  action  is  available  on  the  OAQPS 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS)  and  on  the 
Office  of  Mobile  Sources  World  Wide 


Web  cite,  http://www.epa.gov/ 
OMSWWW.  The  TTNBBS  can  be 
accessed  with  a  dial-in  phone  line  and 
a  high-speed  modem  (PH#  919-541- 
5742).  The  parity  of  your  modem  should 
be  set  to  none,  the  data  bits  to  8,  and 
the  stop  bits  to  1.  Either  a  1200.  2400. 
or  9600  baud  modem  should  be  used. 
When  first  signing  on,  the  user  will  be 
required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 
(M)OMS 

(K)  Rulemaking  and  Reportins 
(3)  Fuels 

(9)  Refonnulated  gasoline 
A  list  of  ZIP  files  will  be  shown,  all  of 
which  are  related  to  the  reformiilated 
gasoline  rulemaking  process;  Today's  > 
action  will  be  in  the  form  of  a  ZIP  file 
and  can  be  identified  by  the  following 
Utle:  OPTOUT.ZIP.  To  download  tlus 
file,  type  the  instructions  below  and 
transfer  according  to  the  appropriate 
software  on  your  computer 
<D>ownload.  <P>rotocol,  <E>xamine. 
<N>ew.  <L>ist.  or  <H>elp  Selection  or 
<CR>  to  exit:  D  filename.zip 

You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  rhnoae 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  The 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystenu  Utilities  from  the  top  menu, 
under  <A>rchiver8/de-archivers.  IHease 
note  that  due  to  differences  between  the 
software  used  to  develop  the  dociunent 
and  the  software  into  which  the 
document  may  be  downloaded,  changes 
in  format,  page  length,  etc.  may  occur. 

Kogiilalsd  Entitiea 

Entities  potentially  regulated  by  this 
action  are  those  which  produce,  supply 
or  distribute  motor  gasoline.  Regulated 
categories  and  entities  include: 


Gregory 


Industry 


Stale  governments 


Examptos  of  regu- 


Petroieum  refinefs, 
motor  gasoline 
dntributofssnct 


Stale  dapanments 
of  siMlronmental 
prolstliun. 


This  table  is  not  intended  to  be 
exhaustive,  but  rathw  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 


this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
business  is  regulated  by  this  action,  you 
should  carefully  examine  the  list  of 
areas  covered  by  the  reformulated 
gasoline  program  in  §  80.70  of  title  40  of 
the  Code  of  Federal  Regulations.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
.  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Extended  Sununary 

EPA  published  a  Notice  of  Proposed 
Rulemaking  on  March  28. 1997.  (62  FR 
15077)  proposing  changes  to  the 
existing  opt-out  rule  which  provides 
criteria  and  general  procedures  for  states 
to  opt-out  of  the  RFG  program  through 
Decembw  31, 1997.  This  final  rule 
promulgates  the  revisions  as  proposed 
by  EPA  with  minor  changes.  61  FR 
35673  Only  8. 1996). 

This  final  rule  applies  to  areas  where 
the  state  voluntarily  opted  into  the 
federal  RPG  program  and  subsequently 
decides  to  withdraw  from  it  referred  to 
as  "opt-out."  This  final  nde  establishes 
the  criteria  and  procedures  for  states  to 
opt-out  from  the  RFG  program  after 
December  31, 1997.  Today  s  rule  does 
not  change  the  process  a  state  must 
follow  to  petition  for  removal  from  the 
program  or  the  criteria  used  by  EPA  to 
evaluate  a  request.  For  example,  the  rule 
maintains  the  requirements  that  the 
governor,  or  the  governor's  authorized 
representative,  submit  an  opt-out 
petition.  This  rule  changes  the  time 
period  before  the  opt-out  becomes 
effective  for  opt-out  petitions  received 
from  January  1.  1998.  through  December 
31,  2003.  This  poind  includes  the 
remaining  two  years  of  Phase  I  (January 
1, 1998  to  December  31.  1999)  and  the 
first  four  years  of  Phase  n  (January  1, 
2000.  to  December  31.  2003). 

This  final  rule  specifies  that  for  all 
opt-out  petitions  received  on  or  before 
December  31.  1997,  the  previously 
published  procedures  (61  FR  35673) 
will  apply  and  that  the  effective  date 
that  an  area  will  no  longer  be  a  covered 
area  as  defined  in  40  CFR  section  80.70 
will  be  90  days  (or  more  at  a  state's 
request)  bom  the  date  of  EPA's  letter  of 
notification  to  the  Governor  of  the 
requesting  state  or  from  the  effiective 
date  of  an  agency  approval  of  a  revision 
to  the  State  Implementation  Plan  (SIP) 
where  applicable.  States  which  have 
opted  in  to  the  RFG  program  that  do  not 
submit  a  completed  opt-out  request  by 
December  31,  1997  and  subsequently 
submit  an  opt-out  request  before  January 
1.  2004.  will  be  required  to  participate 
in  the  federal  RFG  program,  including 
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Phase  II  of  the  program,  until  at  least 
December  31,  2003.  The  opt-out  request 
will  be  effective  January  1,  2004  or  90 
days  from  the  Agency's  written 
notification  to  the  State  approving  the 
opt-out  petition,  whichever  date  is  later, 
unless  the  Governor  requests  a  later 
date. 

The  Agency  may  grant  up  to  a  five 
month  extension  to  the  Decemb^  31, 
1997  deadline  in  limited  circumstances. 
An  extension  can  be  granted  where  the 
State's  Legislature  has  pending 
legislation  on  the  use  of  fednal  RFG 
that  was  active  prior  to  March  28. 1997, 
when  this  optKHit  rule  was  proposed. 
The  request  for  an  extension  must 
demonstrate  that  the  legislation  cannot 
reasonably  be  acted  upon  until  after  the 
December  deadline.  Such  legislation 
must  be  related  to  either  opting  out  of 
or  remaining  in  the  RFG  program.  The 
Governor  must  submit  a  request  for  an 
extension  to  EPA  containing  such 
information  before  Decembn  31, 1997. 
The  Agency  can  thm  grant  an  extensicm 
up  to  May  31. 1998. 

Today's  requirements  will  also  cover 
those  areas  opting  into  the  RFG  program 
subsequent  to  December  31. 1997;  areas 
opting-in  during  that  time  period  must 
remain  in  the  program  at  least  until 
December  31,  2003.  The  opt-out 
procedures  would  revert  back  to  the 
previously  published  rule  (90  day 
nquirements)  as  of  Jafltiary  1,  2004. 

Today's  action  will  help  provide 
certainty  to  the  industry  as  it  makes 
decisions  that  are  likely  to  afCact  the 
supply  and  cost  of  RFG,  which  in  turn 
cotild  afEect  the  cost-efiiectiveness  of 
Phase  n  RFG.  Additionally,  the  action 
maintiiinn  the  flexibility  that  states  have 
in  air  quality  planning  to  the  degree 
possible  and  practicable. 

L  Opt-out  Petitiona  Sacrived  January  1, 
19M  Throogh  Decon^bor  31, 2003;  and 
After  Dwraimher  31,  2003 

A.  Background 

The  foderal  reformulated  gasoline 
(RFG)  program  is  designed  to  reduce 
osone  levels  and  air  toxics  in  areas  of 
the  country  that  are  required  to  or 
volimten^  to  adopt  the  program. 
Reformulated  gasoline  reduces  motor 
vehicle  emissions  of  the  ozone 
precursors,  specifically  volatile  organic 
compounds  (VOC).  through  fuel 
reformulation.  RFG  also  achieves  a 
significant  reduction  in  air  toxics.  In 
Phase  n  of  the  program  emissions  of 
nitrogen  oxides  (NOx).  another 
precursor  of  ozone,  are  also  reduced. 
The  Clean  Air  Act  requires  RFG  in  ten 
metropolitan  areas  with  the  highest 


levels  of  ozone.  ■  In  section  211(kM6). 
Congress  provided  the  opportunity  for 
states  to  opt-in  to  the  RFG  program  for 
othes  areas  claasified  under  Subpart  2  of 
Part  D  of  Title  I  as  ozone  nonattainment 


EPA  issued  final  rules  establishing 
requirements  for  RFG  on  December  15. 
1993.  59  FR  7716  (February  16,  1994). 
During  the  development  of  the  RFG 
rule,  a  number  of  states  inquired  as  to 
whether  they  %vould  be  permitted  to  opt- 
out  of  the  RFG  program  at  a  future  date, 
or  opt-out  of  certain  requirements.  This 
was  based  on  their  concern  that  the  air 
quality  benefits  of  RFG.  given  their 
specific  needs,  might  not  warrant  the 
cost  of  the  program,  specifically 
focusing  on  the  more  stringent 
standards  in  Phase  n  of  the  program 
(starting  in  the  year  2000).  States  widi 
that  concern  wished  to  retain  the 
flexibility  to  opt-out  of  the  program. 
Other  states  indicated  they  viewed  RFG 
as  an  interim  strategy  to  .help  bring  their 
nonattaimnent  areas  into  attaiimient 
sooner  than  would  otherwise  be  the 
case. 

The  regulation  issued  on  December 
15. 1993,  did  not  include  procedures  for 
opting-out  of  the  RFG  program  because 
B'A  had  not  proposed  and  was  not 
ready  to  adopt  such  procedures  at  that 
time.  Since  then,  the  Agency  has    • 
adopted  general  procedures  for  future 
opt-outs.  61  FR  35673  (July  8. 1996). 
lAese  procedures  apply  to  opt-out 
petitions  received  through  December  31. 
1997. 

Based  upon  EPA  concerns  regarding 
smooth  implementation  of  Phase  II  of 
the  RFG  program  and  public  comments 
that  wne  received  in  response  to  the 
Notice  of  Proposed  Rulemaking  (60  FR 
31269)  publi^ed  June  14, 1995,  EPA  is 
rhanging  the  regiilations  in  this  final 
rule  for  opt-out  petitions  received 
between  January  1, 1998,  through 
December  31,  2003.  The  previously 
published  procedvires  in  place  today  (61 
FR  35673)  will  take  efiiect  again 
tuynning  January  1,  2004. 

m  the  proposal  to  the  previous  opt- 
out  rulemaking,  EPA  outlined  its 
rationale  for  determining  that  it  is 
appropriate  to  interpret  section  211(k) 
as  authorizing  states  to  opt-out  of  the 
program.  60  FR  31269  Qune  14. 1995). 
EPA  concluded  that  any  conditions  on 


'  EPA  racognizn  that  there  an  cufreotiy  tan  i 
raquiied  to  use  Federal  RFG  and  that  than  mmt 
cuRWitly  do  not  have  an  op(-oul  option.  Tboaa 
waaa  are:  Ixm  Angeles-Anaheim— Rivetside,  CA: 
San  Diego  County.  CA;  Hartfard-Naw  Haveo- 
Mariden-Wataibiizy,  CT:  Naw  York-NortlMni  Naw 
ftney-Loog  Uland-Connacticut  area;  Philadelfrfiia- 
Wilmii^toD-Trenton-Cacil  County,  MD;  Chicago- 
Gaiy-Laka  County.  IL-Indiana-Wlaconain  area: 
Bahimofa.  MD;  HoustoiHOalveatoD-Biancia,  TX: 
Milwanlma  Rarina  WI;  Saframanln.  CA. 


opting  out  should  be  focused  on 
achieving  a  reasonable  transition  out  of 
the  program.  There  were  two  primary 
areas  of  concern  to  the  Agency.  The  first 
was  coordination  of  air  quali^ 
planning.  The  second  involved 
appropriate  lead  time  for  industry  to 
transition  out  of  the  program. 

Today's  final  rule  adcuesses  this  lead 
time  concern  by  changing  the 
conditions  for  opting  out  diuing  the 
period  from  January  1. 1998.  to 
December  31.  2003.  As  the  effective  date 
for  Phase  II  RFG  (January  1,  2000) 
approaches,  industry  must  make 
investment  decisions  based  in  part  on 
anticipated  demand  for  RFG. 
Unanticipated  changes  in  demand,  due 
to  opt-outs,  could  make  cost  recovery  of 
investment  difficult  To  avoid  this, 
refiners  would  tend  to  minimize  cof^tal 
investments  and  rely  on  costly 
operational  changes  which  may  be  mora 
to  meet  the  Phase  0  requirements.  This 
approach  to  compliance  requirements 
could  lead  to  higher  gasoline  prices 
which  wrould  diminish  the  cost- 
effiectiveness  of  EPA's  RFG  program. 
Thus,  EPA  believes  it  must  omsider 
these  special  circtimstances  which  affsct 
industry  directiy  and  consimien 
indirectly  and  make  appropriate 
changes  to  the  opt-out  fnoceduras. 
Therefore.  EPA  is  requfring  states  to 
decide  by  December  31. 1997  if  they 
intend  for  opt-in  areas  to  {participate  in 
Vbaae  I  RFC  up  to  E)ecember  31, 1999. 
and/or  to  participate  in  Phase  II  RFG. 
which  be^ns  on  January  1.  2000.  ff  a 
state  has  not  submitted  an  opt-out 
petition  by  December  31. 1997.  it  must 
continue  to  participate  in  Phase  I  RFG 
through  Dectfnber  31. 1999.  and 
participate  in  Phase  II  RFG  until 
December  31,  2003.  The  Agency 
however  may  grant  up  to  a  five  month 
extension  to  the  December  31, 1997 
deadline  if  the  state  meets  specific 
critwia. 

B.  Statutory  Authority 

The  statutory  authority  for  the  action 
in  this  rule  is  granted  to  EPA  by  section 
211(c)  end  (k)  and  section  301(a)  of  the 
Clean  Air  Act  as  amended.  42  U.S.C 
7545  (c)  and  (k)  and  7601(a).  For  a  mors 
complete  discussion  of  statutory 
authority,  see  the  proposal  for  genmal 
r\des  establishing  criteria  and 
procedures  for  states  to  opt-out  of  the 
RFG  program.  60  FR  31271  (June  14. 
1995). 

As  discussed  there,  EPA  believes  it  is 
appropriate  to  interpret  section  211(k) 
as  authorizing  states  to  opt-out  of  the 
RFG  program,  provided  that  a  process  is 
establislwd  for  a  reasonable  transition 
out  of  the  program.  EPA  Iwlieves 
allowing  states  to  opt  out  is  consistent 
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with  the  .Act's  reco^tion  that  states 
have  the  primary  responsibility  to 
develop  a  mix  of  appropriate  control 
strategies  needed  to  reach  attainment 
with  the  NAAQS.  Given  this  deference 
to  state  decision  making,  it  follows  that 
the  conditions  on  opting  out  should  be 
geared  towards  achieving  a  reasonable 
transition  out  of  the  RFC  program,  as 
compared  to  requiring  a  state  to  justify 
its  decision. 

EPA  has  identified  two  principal 
areas  of  concern  in  this  regard.  The  first 
involves  coordination  of  air  quality 
planning.  The  second  involves 
appropriate  lead  time  for  industry  to 
transition  out  of  the  program.  Today's 
rule  addresses  the  latter  concern.  EPA's 
authority  allows  it  the  discretion  to 
authorize  opt-outs  in  a  way  that 
appropriately  balances  the  interests  of 
the  pMties  affected  by  the  regulations. 
The  previous  rule  establishing  opt-out 
criteria  and  procedures  placed  only 
limited  conditions  on  the  states, 
focusing  on  the  information  that  must 
be  submitted  before  EPA  may  approve 
an  opt-out  request.  The  previous  rule 
also  generally  required  a  90-day  time 
period  to  pass  before  an  EPA-approved 
opt-out  became  effective.  Today.  EPA  is 
proposing  to  Imgthen  this  time  period 
for  certain  future  opt-outs  because  it 
believes  the  circimistances  affecting 
industry  have  changed  enough  to 
warrant  an  appropriate  change. 

C  Need  for  a  Requind  POttidpation 
Puiod 

In  the  NPRM.  EPA  proposed  a  fbur 
year  required  participation  period  in 
Phase  n  for  RFC  opt-in  areas.  EPA 
solicited  comments  on  the  impact  of 
fiiture  opt-outs  during  this  time  p>eriod. 
and  the  expected  impacts  on  suppfy  and 
cost  from  such  opt-outs  if  they  were 
allowed  to  occur.  Two  petroleum 
associations  commented  that  they 
support  the  establishment  of  a 
minimum  participation  period  for  the 
Phase  n  RFC  program  which  would 
provide  market  certainty  and 
stabilization.  One  association 
specifically  remarked  that  industry 
needs  market  certainty  to  not  only 
ensure  adequate  planning  and 
investments  to  satisfy  RFC  demand  at 
the  lowest  cost,  but  to  continue 
investments  in  RFC  facilities  by 
providing  assurance  that  the  program 
would  be  in  effect  for  a  reasonable  time 
to  allow  a  return  on  investment  It 
further  commented  that  EPA  must  make 
every  effort  to  guarantee  a  stable 
regulatory  climate  for  the  highly  capital 
intensive  RPG  program.  The  oth«' 
association  remarked  that  it  agreed  with 
the  U.S.  Department  of  Energy's  (DOE'S) 
comments  to  the  Agency's  June  1995 


NPRM.  specifically  the  coat  recovety 
issue.  Sevnal  refiners/suppliers 
commented  that  they  agree  with  the 
■nociations'  comments.  One  company 
added  that  the  Agency  must  take  into 
account  the  long  term  impact  on  all 
parties,  including  small  refiners  and 
marketers  when  deciding  RFC  opt-ins  or 
opt-outs.  A  state  coounented  that 
consumers  would  benefit  from  a  stable 
price  market  which  would  be 
encouraged  by  a  long-term  commitment 
to  the  program.  The  Agency  did  not 
receive  any  comments  arguing  against 
the  need  for  a  required  participation 
period. 

Based  on  these  comments.  EPA 
maintains  its  belief  in  the  need  for  a 
required  Phase  D  participation  period  as 
proposed.  The  proposed  requirement 
was  prompted  by  the  concerns 
expressed  by  DOE  in  its  comments 
during  the  previous  opt-out  rulemaking. 
Specifically.  DOE  commented  that  a 
short  time  frame  lo  opt-out  by  states 
who  originally  intended  to  participate 
in  Phase  n  of  the  RFC  program  mA^ 
it  difficult  for  refiners  to  recover  their 
investments  in  refinery  facilities  needed 
to  comply  with  the  requirements  of 
Phase  n  RFC.  (Air  Docket  A-94-68)  The 
Department  further  explained  in  its 
comments  that  the  abilify  to  price 
gasoline  at  a  level  that  recovers 
investments  depends  very  heavily  on 
marginal  supply  and  demand.  Small 
unanticipated  changes  in  demand, 
whether  due  to  market  forces  or 
changing  regulatory  requirements,  can 
make  cost  recovery  of  investment 
difficult,  and  cause  gasoline  prices  to 
rise  or  fall. 

Refinery  investments  for  Phase  U  RPG 
were  originally  estimated  by  the  U.S. 
Department  of  Energy  [DOE]  to  be  about 
$1  billion  for  East  Coast  refiners  and 
about  $2  billion  for  Gulf  Coast  PADD  III 
refiners.  These  estimates  were  included 
in  DOE'S  December  1994  report. 
Estimating  the  Costs  and  Effects  of  RFC. 
Using  improved  modeling  and  real- 
world  RFC  production  volume  data, 
EPA  worked  closely  with  API  and  DOE 
to  improve  the  DOE  refinery  model. 
This  work  was  conducted  in  concert 
with  EPA's  review  of  the  NO,  waiver 
petition  submitted  by  the  American 
Petroleum  Institute  (API).  Based  on  the 
over  200  improvements  and  changes  to 
the  refinery  model.  DOE  released  an 
updated  report  in  1997  entitied  Re- 
Estimation  of  the  Refining  Cost  of  RFC 
NO,  Control.  The  updated  investment 
estimates  in  this  report  for  6.8%  NO, 
reduction  range  bom  about  $0.2  to  S0.8 
billion  for  PADD  I  and  about  $0.0  to 
$0.6  billion  for  PADD  m. 

The  investment  estimates  decreased 
for  several  reasons  but  predominantfy 


because  refiners  are  producing  a  lower 
volume  of  RFC  than  was  originally 
anticipated  in  1994  due  to  subsequent 
opt-outs,  due  to  a  smaller  quantify  of 
spillovw  than  anticipated,  and  because 
the  refinery  models  used  have  been 
revised  to  more  accurately  project 
capital  investments  by  the  refining 
industry.  Although  the  investment 
estimates  are  lower.  EPA  agrees  with 
DOE'S  assessment  that  the  estimated 
investments  remain  significant  and  that 
a  required  participation  period  is  still 
appropriate.  Such  a  requirement  will 
encourage  refiners  to  make  the 
appropriate  investments  which  in  turn 
will  help  keep  RFC  prices  low. 

Refiners  who  expect  to  be  i»oducing 
Phase  II  RFC  starting  January  1,  2000, 
and  who  need  additional  facilities  to 
meet  the  requirements  of  that  gasoline, 
are  likely  to  begin  making  commitments 
to  refinery  investments  in  1997.  two 
]rears  in  advance  of  the  Phase  D  start 
date.  The  decision  to  invest  in  the 
capital  needed  to  comply  with  Phase  II 
RPG  is  based  on  each  refiner's  product 
capabilities,  desire  to  participate  in  the 
program,  and  likely  anticipated 
demand. 

Those  refiners  who  chose  to  supply 
Phase  n  RPG  are  each  uniquely  situated 
to  comply  with  the  year  2000  Phase  II 
requirements.  Different  levels  of 
investment  will  be  pursued  by  each 
refiner  when  investment  is  chosen  or  is 
necessary.  The  largEst  investments  are 
expected  to  be  made  in  the  areas  of 
desulfurization  and  alkylation  to  control 
sulfur  and  olefins.  Some  are  expected  to 
make  early  refinery  changes  to  come 
into  compliance  with  the  complex 
model  requirements  in  1996.  YfYa^  the 
economic  burden  of  Phase  n  compliance 
will  fall  disproportionately  on  some 
refiners,  the  Agency's  main  concern  ia 
this  final  rule  is  to  provide  a  stable 
regulatory  envirorunent  which  will  not 
unreasonably  inhibit  cost  recovery, 
given  that  this  could  lead  to  suppfy 
problems  and  cost  fluctuations  that 
could  diminish  the  appeal  and  cost- 
efiectivenass  of  the  RFti  program. 

D.  Four  Year  Required  Participation 
Period  From  January  1,  2000  to 
December  31.  2003 

In  the  NPRM.  EPA  proposed  a  four 
year  required  participation  period  to 
attempt  to  strike  a  balance  between  the 
potential  adverse  impacts  if  refiners 
have  too  littie  time  to  recoup  their  Phase 
fl  investments  and  the  need  of  states  for 
some  Qexibilify  in  using  RPG.  The 
Agency  solicited  comments  on  the  range, 
of  investment  recovery  periods  needed 
by  the  refineries  who  plan  to  invest 
capital  in  refining  equipment  for  Phase 
DRPG. 
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Several  refiners  and  petroleum 
associations  commented  that  a  four  year 
commitment  period  is  not  necessarily 
sufficient  or  is  the  minimum  amount  of 
time  refiners  would  need  to  recover 
investments  made  to  produce  Phase  n 
RFG.  These  conunenters  referenced 
E)OE's  comments  that  an  eight  year 
period  is  more  adequate  given  the 
ciirrent  competitive  gasoline  market,  as 
well  as  EPA's  statement  that  refiners 
would  need  a  six  year  investment 
recovery  period  assuming  a  10%  real 
rate  of  return  (62  FR  15077).  Two      ' 
refiners  encouraged  EPA  to  adopt  a  six 
year  participation  period  while  one 
suggested  at  least  ten  years  based  on  the 
argument  that  manufacturing  Phase  D 
RFC  is  a  long  range  project  with 
expected  pay  outs  of  10-20  years. 
Conversely,  two  states  and  two  refiners/ 
suppliers  of  RFC  commented  that  a 
four-year  period  is  adequate  for  several 
reasons  iiicluding  that  it  strikes  a 
balance  between  sufficient  certainfy  fior 
RPG  producers  and  flexibilify  for  states 
to  chose  air  qualify  control  measures, 
mari^ts  tend  to  become  more  efficient 
over  time,  and  that  an  extended 
reqiured  period  ma/y  not  provide 
additional  cost  recovery  but  instead . 
create  a  disincentive  to  continue 
participation  in  the  program. 

The  above  comments  do  not  represent 
any  new  infinmation  or  compelling 
arguments  to  change  the  proposed  four- 
year  participation  period  beyond  four 
years.  Thus  the  EPA  continues  to 
believe  that  a  four  year  period  is  the 
most  appropriate.  The  Agency  is  not 
trying  to  assure  that  all  refiners  wiU 
recover  investments  made  in  Phase  II 
RFG  production  in  a  given  time  period. 
EPA  is  instead  """H^e  ^°  struct\ire  the 
federal  RPG  program  in  a  way  that 
minimizes  the  potential  abrupt  decreese 
in  demand  that  cotild  occur  to  refiners, 
thereby  making  it  difficult  to  recover 
investments  associated  with  producing 
this  product.  The  potential  for  such 
decreaaes  in  demand  soon  after  the 
implmnentation  of  Phase  U  RPG  could 
be  a  disincentive  to  refiners  to  invest  in 
the  kind  of  capital  that  would  tend  to 
reduce  future  supply  problems  and  to 
sustain  the  cost-effectiveness  of  the 
program.  This  is  because  a  refijier's 
decision  to  invest  in  Phase  n  RFG  is 
based,  in  part,  upon  an  opt-in  state's 
decision  to  have  EPA  require  the  sale  of 
Phase  n  RFG  in  a  particular  area.  RFG 
market  uncertainfy  is  iiKseased  when 
opt-in  states  are  not  bound  to  remain  in 
the  RPG  program  and  by  the  relatively 
simple  process  for  states  to  opt  out  of 
the  RFG  program  provided  for  in  the 
previously  published  rule.  Without 
greater  assurance  of  the  markets  for 


Phase  n  reformulated  gasoline  over  a 
sufficient  period  of  time,  refiners  may 
limit  or  delay  investments  and  prepare 
for  a  smaller  than  currently-predicted 
RPG  demand. 

EPA  is  committed  to  oisuring  that 
non-attaiiunent  areas  around  the 
coimtry  attain  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  including 
the  ozone  standard.  EPA  recognizes, 
however,  that  imder  the  Clean  Air  Act 
the  states  play  a  primary  role  in 
attaining  the  NAAQS,  including 
choosing  those  control  measures  they 
prefer  to  include  in  their  plans  to  attain 
and  maintain  the  NAAQS.  EPA  is 
committed  to  maintaining,  if  possible 
and  practical,  the  flexibilify  that  states 
have  in  air  qualify  planning  by 
establishing  procediues  to  opt  out  and 
substitute  alternative  control  measures 
where  the  state  considers  appropriate. 
The  Agency  believes  that  requiring  RFG 
in  opt-in  states  for  a  period  greater  than 
four  years  may  create  a  disincentive  for 
continued  participation  in  those  areas 
where  this  program  is  currenUy 
considered  a  cost-effective  control 
measure  for  the  control  of  ground-levri 
ozone  and  toxics. 

EPA  believes  that  today's  action 
achieves  a  balance  between  allowing 
states  with  voluntary  RFG  areas  the 
flexibilify  to  opt-out  of  the  program  and 
giving  industry  a  certain  level  of 
assurance  as  to  a  predictable  demand  for 
Phase  n  RFG  during  the  important 
investmmt  recovery  period  of  the 
pn>^am's  early  years.  Today's  action 
helps  maintain  a  consistent  market. 
adequate  supplies  and  reasonable 
prices,  thus  maintaining  the  RFG 
program's  cost-effectiveness. 

B.  Effective  Date  for  Approved  Opt-Out 
Petitions 

In  the  NPRM,  EPA  proposed  to 
change  the  date  on  which  EPA- 
approved  opt-out  petitions  become 
effective  for  opt-out  petitions  receiTed 
January  1. 1998,  through  December  31, 
2003.  The  EPA  proposed  that  States 
which  previou^  opted  in  to  the  RFG 
program  that  do  not  submit  an  opt-out 
request  by  December  31. 1997.  and 
subsequenUy  submit  a  completed  opt- 
out  request  before  January  1.  2004,  will 
be  required  to  participate  in  Phase  II  of 
the  program  until  December  31,  2003. 
The  opt-out  request  will  be  effective 
January  1.  2004  or  90  days  from  the 
Agency's  written  notification  to  the 
State  approving  the  opt-out  petition, 
whichever  is  later. 

The  Agency  also  proposed  that  if  a 
state  submits  an  opt-out  request  pziar  to 
December  31.  1997.  the  state  can 
designate  the  opt-oot  to  occ\ir  at  any 
fiiture  date  beyond  the  minim«im  90-day 


period  required  under  current  opt-out 
procedures  as  long  as  it  is  not  a  date 
beyond  December  31. 1999.  Areas 
opting  into  the  RFG  program  subsequent 
to  December  31.  1997,  will  be  treatod 
the  same  as  areas  opting  in  prior  to  that 
date  and  will  also  be  ioicluded  in  Phase 
n  of  the  program  until  December  31. 
2003. 

A  state  commented  that  the  December 
31. 1997  deadline  should  be  extended  if 
the  Agmcy  revises  the  National 
Ambient  Air  Qualify  Standards 
(NAAQS)  in  the  summer  of  1997.  It 
stated  that  a  change  in  the  NAAQS 
would  require  analysis  to  verify  ^la 
appropriateness  of  RFG  as  a  control 
strategy  and  that  the  proposed  opt-out 
deadline  would  not  be  suffici«it  for  the 
state  to  make  such  a  decision.  The 
Agency  understands  this  air  qualify 
planning  concern  for  a  revision  to  the 
NAAQS.  but  extending  the  opt-out 
deadline  a  few  months  would  not  be  of 
any  significant  value  to  the  states  for 
purposes  of  making  decisions  on  ccmtrol 
strategies  to  meet  the  new  ozone 
standard.  Extending  the  deadline  much 
beyond  December  31. 1997  could 
jeopardize  the  intent  of  the  rulemaking 
by  not  providing  industry  with 
sufficient  lead  time  to  make  necessary 
investment  decisions. 

A  representative  of  the  state  of  Maine 
craiunented  that  the  opt-out  deadline 
should  be  extended  at  least  until  end  of 
May  1998.  The  state  discussed  the 
controversy  within  that  state 
surroundi^  the  decision  of  whether  or 
not  to  stay  in  the  RFG  program  and 
expressed  the  importance  of  providing 
its  legislature  the  opportunity  to 
approve  such  decisions.  The  state's 
legislative  session  ended  June  1997  and 
is  not  scheduled  to  reconvene  until 
January  1998.  In  January  1997.  a  bill 
was  introduced  in  Maine's  Legislature 
to  opt  the  state  out  of  the  RFG  program. 
Use  Legislature  did  not  act  on  this 
legislation  and  carried  it  over  to  the  next 
legislative  session  beginning  January 
1998  for  considoation.  The  EPA 
believes  that  a  limited  extension  is 
justified  under  these  dramistanoes  and 
that  a  limited  exteruion  would  not 
negate  the  intent  of  the  rulemaking 
since  only  a  small  refining  market 
would4ie  affacted.  Thus  in  this  final 
rule  EPA  is  allowing  a  Governor,  that 
requests  an  extension  so  the  legislature 
can  consider  a  decision,  to  sufaumit  a 
letter  to  EPA  before  December  31. 1997 
to  request  an  extension  up  to  May  31. 
1998.  To  be  eligible  for  an  extension,  the 
State's  Legislature  must  have  pending 
RFG  legislation  that  caimot  reasonably 
be  acted  upon  until  after  the  December 
deadline.  Such  legislation  must  be 
relied  to  either  opting  out  of  or 


54556      Fedaral  Register  /  Vol.  62.  No.  202  /  Monday.  October  20,  1997  /  Rules  and  Regulations 


remaining  in  the  RFC  program  and  it 
must  have  been  introduced  prior  to 
March  28.  1997,  the  date  of  the  opt-out 
proposal.  The  Governor  must  submit  a 
request  for  an  extension  to  EPA 
containing  such  information  before 
December  31,  1997.  The  Agency  then 
may  grant  an  extension  up  to  May  31, 
1998. 

F.  Return  to  Existing  Procedures 

EPA  further  proposed  that,  beginning 
on  January  1.  2004,  opt-out  requests 
from  states  again  be  approved  based  on 
the  opt-out  provisions  in  effect  before 
January  1, 1998.  A  petroleum 
association  commented  that  opt-outs 
must  follow  formal  rulemaking  process 
as  provided  for  under  the  CAA,  and  that 
approved  opt-outs  published  by  July  1 
in  a  given  year  should  be  effective 
January  1  of  the  following  year  to 
provide  adequate  time  for  refiners  to 
meet  averaging  requirement  planning 
and  survey  programs. 

EPA  does  not  agree  that  a  separate 
rulemaking  must  be  conducted  for  each 
futiu^  opt-out  request.  The  petition 
based  process  established  in  the 
previous  opt-out  rulemaking  (61  FR 
35673)  addresses,  on  a  case  by  case 
basis,  future  individual  state  requests  to 
opt  out  of  the  federal  RFG  program.  The 
regulations  establish  clear  and  objective 
criteria  for  EPA  to  apply  in  these  future 
non-nilemaking  actions.  These  criteria 
address  when  a  state's  petition  is 
complete  and  the  appropriate  transition 
time  under  the  regulations.  This 
application  of  regulatory  criteria  on  a 
case  by  case  basis  to  future  individual 
■itiMtknis  does  not  require  notice  and 
rnmmwnt  lulamaking,  either  under 
section  307(d)  of  the  Clean  Air  Act  or 
the  Administrative  Procedure  AcL 

The  EPA  believes  the  petition 
approach  is  the  most  appropriate  as  it 
will  allow  for  expeditious  and 
consistent  Agency  action  on  the 
individual  opt-out  requests  presented  by 
states.  It  also  provides  greater  certainty 
in  the  market  than  individual 
rulemakings  could  provide.  Lastly,  it 
provides  quick  approval  for  opt-out 
requests  while  maintaining  a  sufBdent 
transition  period  to  minimize  costly 
market  disruptions.  In  certain  cases,  the 
affected  parties  will  be  able  to  comment 
on  the  state  action.  In  those  states  where 
the  RFG  program  is  included  as  a  part 
of  an  approved  state  implementation 
plan  (SIP),  affected  parties  that  are 
concerned  with  the  impacts  of  an  opt- 
out  would  have  the  opportunity  to 
comment  on  a  state's  revised  plan  that 
removes  RFG  as  an  air  control  measure. 
At  a  state's  request,  the  opt-out  could 
be  effective  later  than  90  days  after 
approval  of  the  petition  or  revised  SIP. 


In  such  a  case,  a  state  must  indicate  in 
its  petition  to  the  Agency  the  desired 
'  effective  date  for  the  opt-out  EPA 
recommends  that  a  state  consider  an 
opt-out  date  which  becomes  effective  on 
one  of  the  RFG  program's  natural 
transition  points.  These  natural 
transition  points  are  identified  as 
January  1,  the  start  of  the  averaging 
season,  and  May  1  and  September  15, 
the  beginning  and  end,  respectively,  of 
the  VOC  control  season.  The  Agency 
supports  state  efforts  to  accommodate 
these  natural  transition  points. 

G.  Variations  to  Proposal 

In  the  NPRM,  EPA  requested 
comments  on  two  specific  possible 
variations  to  the  proposal  in 
anticipation  of  interest  in  these  options 
by  outside  parties: 

(1)  An  area  that  reaches  attainment  of 
the  ozone  standard  and  is  redesignated 
during  the  period  of  January  1 ,  1998, 
through  E)ecember  31,  2003,  would  be 
allowed  to  submit  an  opt-out  request  to 
be  approved  by  EPA  using  the  same  90 
day  opt-out  effective  date  applicable 
before  December  31, 1997  (See  61  FR 
35673,  July  8.  1996).  A  petroleum 
association  commented  that  it  opposed 
this  variation  of  allowing  areas  to  opt 
out  of  the  program  if  they  redesignate  to 
attainment  It  specified  that  this 
variation  would  undercut,  possibly 
negate,  the  opportunity  for  cost 
recovery,  create  investment 
uncertainties  and  instability  that  EPA  is 
trying  to  avoid  through  this  rulemaking, 
and  is  inconsistent  with  the  rationale 
underlying  the  rest  of  the  proposal. 
Most  comments  from  industry  agreed 
with  the  association's  argument  against 
the  variation.  One  RFC  supplier, 
however,  commented  that  such  a 
variation  is  important  to  state,  local,  and 
constuner  involvement  to  have  every 
incentive  to  reach  attaiimient 
classification  as  soon  as  possible. 

The  EPA  believes  that  this  variation 
could  jeopardize  the  intent  of  the  rule 
and  thus  is  not  including  it  in  the  final 
rule.  While  the  Agency  agrees  that  states 
should  have  every  incentive  to  reach 
attainment,  EPA  does  not  believe  this 
variation  provides  an  incentive  great 
enough  to  outweigh  the  risk  of 
undercutting  the  purpose  of  the  rule.  If 
some  states  have  areas  that  are 
redesignated  to  attainment  during  the 
required  participation  period,  their  state 
implementation  plans  (SIP),  if 
applicable,  would  need  to  be  revised. 
Even  if  these  processes  were  completed 
within  the  required  period,  it  is  likely 
that  the  state  would  need  to  retain  RFG 
in  its  maintenance  plan  to  remain  in 
attainment.  Thus  this  variation  would 
not  necessarily  provide  an  additional 


incentive  to  reach  attainment  of  the 
ozone  standard  but  instead  would  retain 
an  element  of  market  uncertainty  which 
contradicts  the  purpose  of  the 
reouirement. 

12)  A  similar  participation  period  for 
areas  first  opting  into  the  RFG  program 
subsequent  to  December  31,  1999, 
requiring  these  areas  to  participate  in 
Phase  n  of  the  program  for  at  least  four 
years  from  the  date  of  their  opt-in.  This 
variation,  referred  to  as  a  "rolling 
required  period",  would  establish  the 
effective  date  for  the  removal  of  an  area 
from  the  program  as  January  1 ,  2004.  or 
90  days  from  the  Agency '«  written 
notification  approving  the  opt-out,  or 
four  years  from  the  effective  date  of 
their  opt-in.  whichever  date  is  later,  for 
all  opt-out  requests  received  after 
January  1.  2000. 

Several  commenters  supported  a 
rolling  period  to  avoid  stranded 
investments.  However,  one  supplier 
remarked  that  it  may  not  be  necessary 
to  continue  with  a  four  year  period 
beyond  2003.  The  EPA  believes  that 
with  the  information  available  today 
and  with  the  imcertainty  of  the  fiitxire, 
the  Agency  cannot  conclude  that  there 
is  a  need  for  a  rolling  period  to  assure 
a  continued  cost-effective  RFC  program. 
The  Agency  did  not  receive  a 
compelling  argument  or  information  to 
continue  with  a  required  period  for  new 
opt-in  areas.  The  program  which  began 
in  1995  has  remained  very  stable  with 
only  one  new  opt-in.  If  a  few  areas  were 
to  opt-in  the  future,  they  may  well  be 
located  near  a  pipeline  or  appropriate 
infrastructure  to  meet  the  new  demand 
without  additional  refinery  investooents. 
However,  if  new  areas  opt  in  remote 
locations  or  if  there  are  numerous  new 
areas,  industry  may  need  to  make 
unanticipated  investments  which  could 
impact  the  price  of  RFG.  In  this  latter 
instance  a  rolling  period  may  be 
necessary. 

EPA  believes  that  based  on 
information  available  today  there  is  not 
sufficient  justification  to  include  a 
rolling  period  in  this  final  rule. 
However,  since  the  Agency  is 
committed  to  ensuring  a  cost-effective 
RFC  program  to  achieve  air  quality 
goals,  EPA  will  take  any  necessary 
action  in  the  future  if  new  information 
indicates  a  rolling  period  is  wananted. 

n.  Environmental  Impact 

If  an  area  opts  out  of  the  RFG  ' 
program,  it  will  not  receive  the 
reductions  in  VOCs,  oxides  of  nitrogen 
(NOx),  and  air  toxics  that  are  expected 
from  this  program.  Instead,  the  areas 
would  be  subject  to  the  federal  controls 
on  Raid  vapor  pressure  for  gasoline  in 
the  simimertime,  and  would  only 
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receive  control  of  NOx  and  air  toxics 
through  the  requirements  of  the 
conventional  gasoline  anti-dumping 
program.  These  latter  requirements  are 
designed  to  ensure  that  gasoline  quality 
does  not  degrade  from  the  levels  found 
in  1900.  These  areas  would  be  foregoing 
the  air  quality  benefits  obtained  from 
the  use  of  RFG. 

In  this  final  rule,  EPA  continues  to 
recognize  that  states  have  the  primary 
responsibility  to  develop  the  mix  of 
control  strategies  needed  to  attain  and 
maintain  the  NAAQS,  and  should  have 
flexibility  in  determining  the  mix  of 
control  measures  needed  to  meet  their 
air  pollution  goals.  However,  the  final 
rule  also  seeks  to  ensure  through  the 
required  participation  period  that  the 
potential  for  a  state  to  decide  to  opt-out 
of  Phase  n  of  the  RFG  program  does  not 
cause  adverse  impacts  on  the  market 
demand  for  Phase  n  RFG  during  the 
initial  years  of  the  program  and  thus 
maintainn  the  cost-effectiveness  of  the 
RFG  program.  EPA  expects  that  states 
will  in  fact  act  prudeiUly  in  exercising 
their  ability  to  opt-out  under  these  rules. 
Any  Mivirozunental  impacts  of  opting 
out  are,  therefore,  not  expected  to  occur 
in  isolation,  but  in  a  context  of  state* 
exerci«ng  their  responsibility  and 
developing  appropriate  control 
strategies  for  their  areas'  air  poDution 
goals. 

m.  Execative  Order  128M 

Under  Executive  Oder  12866,2  the 
Agency  must  detennine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
nquirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rxile  that  may: 

(1)  Have  an  anntial  efiisct  on  the 
economy  of  $100  million  or  more,  or 
advenely  afiect  in  a  material  way  the 
eomomy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  at  safety,  or 
State,  local  or  tribal  govemments  of 
communities; 

(2)  Create  a  serious  inconsistency  or 
oth«rwise  interfiBie  witb  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  buogetary 
impact  of  entitlements,  grants,  user  foes, 
or  loan  programs  or  the  rights  and 
obligations  of  rfcipients  thereof,  or 

(4  J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  manHatw,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Onier.^ 

It  has  been  determined  that  this  rule 
is  not  a  ''significant  regulatory  action" 


under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review.. 

IV.  Unfunded  Mandates 

Under  Section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1905 
C'UMRA").  P.L.  104-4,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  general  notice  of  final 
rulemaking  or  final  r\ile  that  includes  a 
Federal  mandate  which  may  result  in 
estimated  costs  to  State,  loc^,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  mulion  at  more. 
Under  Section  205,  for  any  rule  subject 
to  Section  202  EPA  generally  must 
select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  Tvle  and  is  consistent  with 
statutory  requirements.  Under  Section 
203,  before  establishing  any  regulattny 
requirements  that  may  significantly  at 
uniquely  affect  small  governments,  EPA 
must  take  steps  to  inform  and  advise 
small  governments  of  the  requirements 
and  enable  them  to  provide  input 

EPA  has  determined  that  today's  final 
rule  does  not  trigger  the  requirements  of 
UMRA.  The  rule  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  to  State,  local  or 
tr^Ml  governments  in  the  ag^teute,  or 
to  the  private  sector,  of  $100  million  or 
more,  and  it  does  not  est^lish 
regulatory  requirements  that  may 
■ignifirantly  or  tmiqueiy  affsct  small 
governments. 


1  Sm  SS  FR  51735  (Octobar  4. 1M3). 
>U.  at  Mctioo  3(0(lH4). 


V.  Ecanenric  Ii^act  Mi 
Snail  Entities 

The  Administrator  has  determined 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  mmibw  of  small 
entities.  A  regulatory  flexibility  aaalyais 
has  therefore  not  been  prepared.  This 
final  rule  is  not  expected  to  result  in  any 
additional  compliance  cost  to  regulated 
parties  and  in  &ct  is  expected  to 
decrease  compliance  costs  and  decrease 
costs  to  consiuners  in  the  afiacted  areas 
by  iMtnriding  more  certainty  for 
regulated  parties.  This  final  rule 
imposes  no  new  requirements  on  states. 

With  respect  to  the  portion  of  today's 
action  which  requires  participation 
until  January  1,  2004,  of  opt-in  areas 
unless  they  request  to  opt-out  prior  to 
January  1, 1908.  today's  final  rule  is  not 
expected  to  result  in  any  additional 
compliance  cost  to  regulated  parties.  It 
does  no  more  than  maintain  the  status 
quo  for  those  entities  who  have  been 
supplying  RFG  to  the  RFG  opt-in  areas 
and  imposes  no  additional  requirements 
on  parties  that  must  comply  with  the 
RFG  regulations. 


With  respect  to  the  portion  of  today's 
final  rule  which  wmild  apply  to  opt-out . 
requests  applied  for  on  or  after  January 
1,  2004,  the  final  rule  is  not  expected  to 
result  in  any  additional  compliance  cost 
to  regulated  parties  and  in  fact  is 
expcKled  to  decrease  compliance  costs 
to  those  entities  who  previously 
supplied  RFG  to  the  area  opting  out 
This  rule  also  establishes  a  transition 
period  which  maximizes  aSected 
parties'  ability  to  plan  for  smooth 
transition  from  the  RFC  program, 
minimiring  disruption  to  the  motor 
gasoline  marketplace.  This  transition 
period  is  reasonably  expected  to  allow 
parties  to  turn  over  existing  stocks  of 
RFG  to  conventional  gasoline. 

VL  Fapeiwofk  Saductioa  Act 

This  action  does  not  add  any  new 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C 
3501  et  seq.  The  (Mfice  of  Management 
and  Budget  (OMB)  has  approved  the 
information  collection  requirements 
contained  in  the  final  FRG/anti- 
dumping  rule  and  has  assigned  OMB 
control  number  2060-0277  (EPA  ICR 
No.  1591.03). 

Burden  means  the  total  time,  efEcwt  or 
finanHal  resouices  expended  by  persoDS 
to  generate,  maintain,  retain,  or  ddsdoee 
at  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
atauire,  install,  and  utilize  technology 
and  sjfstems  for  the  ptuposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  provid^  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and. 
requirements;  train  penonne)  to  be  aUe 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otlierwisa 
disclose  the  informationl  . 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
comtrol  number.  The  OMB  control . 
numbns  for  EPA's  regulations  are  listed 
in  40  CFR  Part  0  and  48  CFR  Chapter 
15. 


vn. 


liiniiigiiiM  and  Ikn 
■  Office 


Under  5  U.S.C  801(aXl)(A)  as  added 
by  the  Small  Btisineas  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  infonnation  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
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OfBce  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection,  Fuel 
additives.  Gasoline,  Imports,  Motor 
vehicle  pollution,  Penalties,  Reporting 
and  recordkeeping  requirements. 

Dated:  October  9. 1997. 
Carol  M.  BrownM'. 
Adminigtrator. 

Final  Rnlemaldng 

Accordingly,  40  CFR  part  80  is 
amended  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  AOOmVES 

1.  The  authOTity  citation  for  part  80 
continues  to  read  as  follows: 

Aathority:  S«cs.  114.  211.  and  301(a)  of  the 
Clean  Air  Act.  as  amended  (42  U.S.C  7414, 
7545  and  7601(a)). 

2.  Section  80.72  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 


180.72 


itoropdngoutoritw 


(a)  In  accordance  with  paragraph  (b) 
of  this  section,  the  Administrator  may 
approve  a  petition  from  a  state  asking 
for  removal  of  any  opt-in  area,  or 
portion  of  an  opt-in  area,  from  inclusion 
as  a  covered  area  under  §  80.70.  If  the 
Administrator  approves  a  petition,  he  or 
she  shall  set  an  effoctive  date  as 
provided  in  paragraph  (c)  of  this 
section.  The  Administrator  shall  notify 
the  state  in  writing  of  the  Agency's 
action  on  the  petition  and  the  effective 
date  of  the  removal  when  the  petition  is 
approved. 
•        »        •       >        • 

(cMl)  For  opt-out  petitions  received 
on  or  before  Decembw  31, 1907,  except 


as  provided  in  paragraphs  (c)(2)  and 
(c)(3)  of  this  section,  the  Administrator 
shall  set  an  effective  date  for  removal  of 
an  area  under  paragraph  (a)  of  this 
section  as  requested  by  the  Governor, 
but  no  less  than  90  days  from  the 
Agency's  written  notification  to  the  state 
approving  the  opt-out  petition,  and  no 
later  than  December  31, 1999. 

(2>  For  opt-out  petitions  received  on 
or  before  December  31, 1997,  except  as 
provided  in  paragraph  (c)(3)  of  this 
section,  where  RFC  is  contained  as  an 
element  of  any  plan  or  plan  revision 
that  has  been  approved  by  the  Agency, 
other  than  as  a  contingency  measure 
consisting  of  a  futiire  opt-in,  then  the 
effective  date  under  paragraph  (a)  of  this 
section  shall  be  the  date  requested  by 
the  Governor,  but  no  less  than  90  days 
from  the  effective  date  of  Agency 
approval  of  a  revision  to  the  plan  that 
removes  RFG  as  a  control  measure. 

(3)(i)  The  Administrator  may  extend 
the  deadline  for  submitting  opt-out 
petitions  in  paragraphs  (c)(1)  and  (2)  of 
this  section  for  a  state  if: 

(A)  The  Governor  or  his  authorized 
representative  requests  an  extension 
prior  to  December  31, 1997; 

(B)  The  request  indicates  ihat  there  is 
active  or  pending  legislation  before  the 
state  legislature  that  was  introduced 
prior  to  March  28, 1997; 

(C)  The  legislation  is  concerning 
opting  out  of  or  remaining  in  the 
reformulated  gasoline  program;  and 

(D)  The  request  demonstrates  that  the 
legislation  cannot  reasonably  be  acted 
upon  prior  to  December  31, 1997. 

(ii)  The  Administrator  may  extend  the 
deadline  until  no  later  than  May  31, 
1998.  If  the  deadline  is  extended,  then 
opt-out  requests  from  that  state  received 
during  the  extension  shall  be  considered 
under  the  provisions  of  paragraphs 
(cMl)  and  (2)  of  this  section. 

(4)  For  opt-out  petitions  received 
January  1, 1998  through  December  31, 
2003,  except  as  provided  in  pcu'agraph 


(c)(5)  of  this  section,  the  Administrator 
shall  set  an  effective  date  for  removal  of 
an  area  under  paragraph  (a)  of  this 
section  as  requested  by  the  Governor  but 
no  earlier  than  January  1 ,  2004  or  90 
days  from  the  Agency's  written 
notification  to  the  state  approving  the 
opt-out  petition,  whichever  date  is  later. 

(5)  For  opt-out  petitions  received 
January  1, 1998  through  December  31, 
2003,  where  RFG  is  contained  as  an 
element  of  any  plan  or  plan  revision 
that  has  been  approved  by  the  Agency, 
other  than  as  a  contingency  measure 
consisting  of  a  future  opt-in,  then  the 
effective  date  for  removal  of  an  area 
under  paragraph  (a)  of  this  section  shall 
be  the  date  requested  by  the  Governor, 
but  no  earlier  than  January  1,  2004,  or 
90  days  from  the  effiective  date  of 
Agency  approval  of  a  revision  to  the 
plan  that  removes  RFC  as  a  control 
measure,  whichever  date  is  later. 

(6)  For  opt-out  petitions  received  on 
or  after  January  1 ,  2004,  except  as 
provided  in  paragraph  (c)(7)  of  this 
section,  the  Administrator  shall  set  an 
effective  date  for  removal  of  an  area  as 
requested  by  the  Governor,  but  no  less 
than  90  days  from  the  Agency's  written 
notification  to  the  state  approving  the 
opt-out  petition. 

(7)  For  opt-out  petitions  received  on 
or  after  January  1,  2004.  where  RFG  is 
contained  as  an  element  of  any  plan  or 
plan  revision  that  has  been  approved  by 
the  Agency,  other  than  as  a  contingency 
measure  consisting  of  a  future  opt-in, 
then  the  effective  date  for  removal  of  an 
area  under  paragraph  (a)  of  this  section 
shall  be  the  date  requested  by  the 
Governor,  but  no  less  than  90  days  from 
the  effective  date  of  Agency  approval  of 
a  revision  to  the  plan  that  removes  RFG 
as  a  control  measure. 


(FR  Doc.  97;-27725  Filed  10-17-97;  8:45  am] 
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October  20,  1997 


Part  V 


The  President 


Notice  of  Octol>er  17,  1997— Continuation 
of  Emergency  With  Respect  to  Significant 
Narcotics  Trafficlcers  Centered  in 
Coiomt>ia 
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Presidential  Documents 

Mondqr.  October  20.  1997 

Title  3— 

Notks  of  October  17,  1997 

The  President 

Contmuation  of  Emergency  M^tli  Respect  to  Significant  Nar^ 
cotics  Traffickers  Centered  in  Colombia 

On  October  21,  1995,  by  Executive  Order  12978.  I  declared  a  national 

(FR  Doc  97-27«3e 

FiM  10-1 7-«7:  10:37  ant] 

BUbng  coda  319S-01-P 


security,  foreign  policy,  and  economy  of  the  United  States  constituted  by 
the  actions  of  significant  foreign  narcotics  traffickers  centered  in  Colombia, 
and  the  unparalleled  violence,  corruption,  and  harm  that  they  cause  in 
the  United  States  and  abroad.  The  order  blocks  all  propoty  and  interests 
in  property  of  foreign  persons  listed  in  an  Annex  to  die  order,  as  well 
as  foreign  persons  determined  to  play  a  significant  role  in  international 
narcotics  trafficking  centered  in  Colombia,  to  materially  assist  in,  or  provide 
finanrial  or  technological  support  for  or  goods  or  services  in  support  ot 
the  narcotics  trafficking  activities  of  persons  designated  in  or  pursuant  to 
the  order,  or  to  be  oMmed  or  controlled  by,  or  to  act  for  or  on  behalf 
of,  persons  designated  in  or  pursuemt  to  the  (xder.  The  order  also  prohibits 
any  transaction  or  dealing  by  United  States  parsons  or  within  the  United 
States  in  such  propoty  or  interests  in  property.  Because  the  activities  of 
significant  narcotics  traffickers  centered  in  Colombia  continue  to  threaten 
the  national  security,  foreign  policy,  and  economy  of  the  United  States 
and  to  cause  imparalleled  violence,  corruption,  and  harm  in  the  United 
States  and  abroad,  the  national  emergency  declared  an  October  21.  1995, 
and  the  measures  adopted  pursuant  thereto  to  deal  with  that  emergency, 
must  continue  in  effect  beyond  October  21,  1997.  Thwefore,  in  accordance 
with  section  202(d)  of  the  National  Emergencies  Act  (50  U^.C  1622(d)). 
I  am  continuing  the  national  emergency  for  1  year  with  respect  to  significant 
narcotics  traffickers  centned  in  Colombia. 


This  notice  shall  be  published  in  the  Federal 
to  the  Congress. 


Register  and  transmitted 


OsjiAjjCiuu^<rbj^^ 


THE  WHITE  HOUSE, 
October  17.  1997. 


Monday 
October  20,  1997 


Part  VI 


Office  of 
Management  and 
Budget 


Cancellation  Pursuant  to  Line  Item  Veto 
Act;  Energy  and  Water  Development 
Appropriations  Act,  1998;  Notices 
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OFFICE  OF  MANAQEMBn-  AND 
BUOQET 


iPurwanttoUnellein 
Veto  Act;  Energy  and  WHer 
De¥elopment  Appf  oprtatlowa  Act,  1996 

Octobw  17, 1907. 

One  Special  Meuage  from  the 
President  under  the  Line  Item  Veto  Act 
is  published  below.  The  President 
signed  this  message  on  October  17, 
1997.  Under  the  Act,  the  meesage  is 
required  to  be  printed  in  the  Federal 
Ki^Hler  (2  U.S.C  691a(cM2)). 
CIsviBOBC.  Ciawwrat 
yUaooote  Dinctorfor  Administration. 


THEWHITBMSIISB. 
WMhingtoQ. 
Oc<o6er  17. 1897. 

Daar  Mr.  Presidnit: 

Ib  accordance  with  the  Line  Item  Veto  Act. 
I  hereby  cancel  the  dollar  amounts  of 
discretionary  budget  authority,  ••  specified 
in  the  attached  reports,  contained  in  the 
"Enaigy  and  Water  Development 
Appropdations  Act  1998"  (H.R.  2203. 
approved  October  13, 1997).  I  have 
determined  that  the  cancellation  of  these 
amounts  will  reduce  the  Federal  budget 
deficit,  will  not  impair  any  essential 
Government  functions,  and  will  not  harm  the 
national  interest  This  letter,  together  with  its 
attadmients,  constitutes  a  special  meaaags 
under  section  1022  of  the  Congressional 
Budget  and  Impoundment  Control  Act  of 
1974.  as  amended. 

Sincerely. 
William  J.  Clinton 

The  Honorabie  Albert  Gore,  Jr.. 
Pnadeat  of  thB  Smote.  Washington.  D.C 
lOSiO. 


THE  WHITE  HOUSE, 
Washington. 
October  17,  1997. 


-Mr.^Makar 

hi  si'fi  ■«  iirfaw  with  the  Line  Item  Veto  Act 
1  baieby  cancel  the  dollar  amounts  of 
discrstiafiary  budget  authority,  as  specified 
in  the  t*««^*«»H  reports,  contained  in  the 
"Energy  >nd  Water  Development 
Appropriations  Act.  1998"  (RR.  2203. 
approved  October  13, 1997).  I  have 
determined  that  the  cancellation  of  these 
amounts  will  reduce  the  Federal  budget 
deficit,  will  not  impair  any  essential 
Government  functions,  and  will  not  harm  the 
national  interast  This  letter,  together  with  its 
attachments,  constitutes  a  special  message 
under  section  1022  of  the  Congressional 
Budget  and  Impoundment  Control  Act  of 
1974.  as  amended 
Sincanly, 
WUham  f.  CUntoa 

The  Honorable  Newt  Gingrich. 
Speaker  of  the  House  of  Representatives, 
Washin^on.  D.C.  20515. 


Cancellation  Na  97-57 

CANCZLLATION  OF  DOLLAK 
AMOUNT  OF  OISCREnONAKY 
BUDGFT  AUTHOtTTT 

Report  Pnrauenl  to  the  Line  Item  Veto 
Act.  PX.  104-130 

Bill  atatioii:  "Energy  and  Water 
Development  Appropriations  Act,  1998" 
(H.R.  2203). 

1(A).  Dollar  Amooet  of  Diaaratkwary 
Budget  Autlnwity:  $3,500  thousand  for 
Lake  George,  Hobert,  hidiana  on  pages 
3  and  54  of  House  Report  lOS-271, 
dated  September  26, 1997. 

1(B).  PelBiiirinetinne;  This 
cancellation  will  redu(»  the  Federal 
budget  deficit,  will  not  impair  any 
essentia]  Government  hinctions,  and 
will  not  harm  the  national  intatest 

l(a.  (£)•  Kaaeons  for  CanceUetioa; 
Facts,  Circiiieetancea.  aad 
Considerations  Beleting  lo  or  Beering 
Upon  the  Cancellation;  and  Estimated 
Eflsct  of  Cancellation  on  Obfeds, 
Pnrpoees,  and  Programa:  The  Lake 
George.  Hobart.  Indiana,  project,  which 
would  require  total  Federal  funding  of 
$3.5  million,  would  have  the  Army 
Corps  of  Engineen  fund  died^ng  and 
construction  of  sediment  traps  to  reduce 
further  sediment  build-up  of  a 
recreation  lake  owned  and  operated  by 
the  Qty  of  Hobart.  This  Administration 
and  previous  Administrations  have 
given  low  priority  to  Corps  participetion 
in  projects  whose  primary  benefits  are 
local  recreation.  Generally,  the  Corps 
will  build  cost-shared  recreation 
Escilities  only  if  it  is  a  relatively  small 
part  of  a  Federal  project  that  focuses  on 
(Hie  or  more  of  the  Ccnps'  primary 
missions  (e.g..  flood  control, 
navigation).  Since  the  primary  purpose 
of  this  project  is  to  enhance  local 
recreation  opportunities  at  a  non- 
Federal  lake,  it  should  be  undertaken  by 
local  interests. 

1(D).  Estimeled  Fiecel.  Ecoaemir.  and 
Bodgatery  Eflsct  of  CanceUetteo:  As  a 
result  of  the  cencellation,  Federal 
outlays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
efiiact  on  the  Federal  budget  deficit  and. 
to  that  extent,  will  have  a  beneficial 
efEact  on  the  economy. 

Outlay  changes 

(In  thousands  of  doUarsI 


2.100 
1.400 


-3,500 


1(F).  AdfnetmeBlB  to  Non-Defanee 
Diecrationaiy  Spending  Limits 

Budget  anthority:  -  $3,500  thousand 
in  FY  1998. 

Outlays:  The  estimated  outlay  effect 
for  eech  year  is  showm  above. 

Evaluation  of  Efiects  of  Theee 
Adjustments  npoB  Sequestration 
Procedures:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Army  Corps  of 
Engineers. 

ZiA].  Bnreen:  n/a. 

2(A).  Governmentel  FimctiaB^ra)ect 
(Aooount):  Dredging  of  Lake  George. 
Hobert,  Indiana  (Construction.  General). 

KB).  Stalee  end  Congraeeionel 
Diatricts  Afbcted:  Indiana.  1st 
Conpessional  EKstrict. 

^C).  Total  Number  of  Cancellatimis 
(indneive)  in  Current  Seesion  in  eech 
State  and  District  identified  above: 
Indiana:  three;  1st  District:  one. 
Cancellation  No.  97-58 

CANCELLATICm  OF  DCHXAK 
AMOUNT  (HT  DISCREnC»IART 
BUDGET  AUTHOKITY 

Report  Pursuant  lo  the  Line  Item  Veto 
Act,  P.L.  104-130 

Bill  Citation:  "Energy  and  Water 
Development  Appropriations  Act,  1998" 
(HJL  2203). 

1(A).  Dollar  Amount  of  Discretionary 
Budget  Authority:  $800  thousand  for 
Neebsco  Creek,  Virginia,  on  page  56  of 
House  Report  105-271,  dated  Septmnber 
28, 1997. 

1(B).  Detefmlnatione;  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest 

1(C),  (E).  Reeaons  fn-  CancoOatian; 
Facts,  Circumstances,  and 
Conaiderations  Relating  to  or  Bearing 
Upon  the  Cancellation;  and  Estimated 
Eflsct  of  Cancellation  en  Objects, 
Purpoeea,  and  Programs:  The  Neebsco 
Credc  Flood  Control  Prefect,  Prince 
William  County,  Virginia,  which  would 
require  total  Federal  funding  of  over  $1 
million,  would  have  the  Army  Corps  of 
Engineers  remove  creek  debris  and 
accimiulated  sediment  from  the  channel 
of  Neebsco  Creek.  The  Corps  of 
Engineers  previously  conducted  studies 
under  two  of  its  program  authorities 
(Sections  205  and  208)  to  determine 
whether  a  project  could  be  developed 
that  is  teclmioally  and  economically 
{aasible,  environmentally  acceptable. 
and  is  consistent  with  Administration 
policies.  Both  studies  concluded  that  no 
economically  justified  project  could  be 
developed  for  this  area.  In  tact,  the 
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studies  concluded  that  the  Federal 
investment  would  return  less  than  50 
cents  on  the  dollar  (national  benefit — 
cost  ratio  of  less  than  0.5  to  1.0).  The 
Administration  previously  informed 
Congress  that  it  opposed  authorization 
of  this  project  during  Congressional 
consideration  of  the  Water  Resources 
Development  Act  of  1996. 

1(D).  Estimated  Fiscal,  Economic,  and 
Budgetary  Effect  of  Cancellation:  As  a 
result  of  the  cancellation.  Federal 
outlays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
efiiact  on  the  economy. 

Outlay  changes 
(In  thousands  of  dollars] 


^ 


545e§ 


Fiscal  year. 

1998  .... 

1999  .... 

2000  .... 

2001  .... 

2002  ..... 

Total. 


-480 
-320 


-800 


1(F).  Adjustments  to  Non-Defenae 
Diacretionary  Spending  Limits 

Budget  authority:  -$800  thousand  in 
FY  1998 

Outlajrs:  The  estimated  ouday  effect 
for  each  year  is  shown  above. 

Evaluation  of  Efiiects  of  These 
Adjustments  upon  Sequestration 
Procedures:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Army  Corps  of 
Engineers. 

2(A).  Bureau:  n/a. 

2(A).  Governmental  Function^*roiect 
(Account):  Removal  of  debris  and 
sediment  from  the  channel  of  Neabsco 
Creek.  Virginia  (Construction,  General). 

2(B).  States  and  Congreasitmal 
Districts  Afiected:  Virginia,  11th 
Congressional  District. 

2(C).  Total  Number  of  Cancellations 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  above: 
Virginia:  four;  11th  District:  one. 
Cancellation  No.  97-59 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCRETIONARY 
BUDGET  AUTHORITY 

Report  Pursuant  to  the  Line  Iton  Veto 
Act,  P.L.  104-130 

Bill  Citation:  "Energy  and  Water 
Development  Appropriations  Act.  1998" 
(H.R.  2203). 

1(A).  Dollar  Amount  of  Diacretionary 
Budget  Authority:  $1,900  thousand  for 
Sardis  Lake  (Shady  Cove  Marina),  Yazoo 


Basin,  Mississippi,  on  pages  6,  34,  and 
58  of  House  Report  105-271,  dated 
September  26, 1997. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C),  (E).  Reasons  for  Cancellatioa; 
Facts,  Circumstances,  and 
Considerations  Relating  to  or  Bearing 
Upon  the  Cancellation;  and  Estimated 
E£kct  of  Cancellation  on  Objects, 
Purposes,  and  Programs:  The  Sardis 
Lake,  Mississippi,  project,  which  would 
require  an  estimated  total  Federal 
funding  of  $4  million  ($2.1  million  was 
appropriated  in  FY  1997),  would  have 
the  Army  Corps  of  Engineers  dredge  at 
fidl  Federal  expense  a  section  of  Sardis 
Lake  to  create  a  marina  basin  for  leisure 
craft  and  recreational  opportunities. 
This  Administration  and  previous 
Administrations  have  given  low  priority 
to  Corps  participation  in  projects  whose 
primary  benefits  are  local  recreation. 
Generally,  the  Corps  will  build  cost- 
shared  recreation  Cacilities  only  if  it  is 
a  relatively  small  part  of  a  project  that 
focuses  on  one  or  more  of  the  Corps' 
primary  missions  (e.g..  flood  control, 
commercial  navigation).  Since  the 
primary  purpose  of  this  project  is  to 
enhance  local  recreation  navigation,  it 
should  be  undertaken  by  local  interests. 
Furthermore,  it  is  premature  to  begin 
construction  of  this  project.  The  Army 
Corps  of  Engineers  has  not  completed 
the  normal  project  planning  and  review 
process  applied  to  all  such  projects  to 
determine  whether  the  project  is 
technically  and  economically  feasible, 
environmentally  acceptable,  and  is 
consistent  with  Administration  policies. 
Completing  this  process  helps  ensure 
that  Federal  funds  are  used  only  to 
construct  projects  that  generate  a 
positive  economic  return  to  the  Nation 
and  meet  all  environmental 
requirements. 

Finally,  this  project  has  not  been 
subject  to  the  normal  Congressional 
hearing  and  authorization  process. 

1(D).  Estimated  Fiscal,  Economic,  and 
Budgetary  Effect  of  Cancellation:  As  a 
result  of  die  cancellation,  Federal 
outlays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
efiiect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
efiiect  on  the  economy. 

Outlay  changes 

(In  thousands  of  dollars] 


Outlay  changes— Coatiavmd 

(In  thousands  of  dollars! 


2001  .... 

2002  .... 

Total 


-1,900 


Fiscal  year 

1998  ... 

1999  ..„ 

2000  ... 


-1,425 
-475 


1(F).  Adjustments  to  Non-Defense 
Discretionary  Spending  Limits 

Budget  authority:  -$1,900  diousand 
in  FY  1998. 

Oudays:  TTie  estimated  outlay  effect 
for  each  year  is  shown  above. 

Evaluation  of  Effects  of  These 
Adjustments  iqxm  Sequestration 
Procedures:  If  a  sequestration  were ' 
required,  such  sequestration  woidd 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Army  Corps  of 
Engineers. 

^A).  Bureau:  n/a. 

2(A).  Governmental  Function^roject 
(Account):  Dredging  of  section  of  Sardis 
Lake.  Mississippi  (Flood  Control, 
Mississippi  River  and  Tributaries, 
Arkansas,  Illinois,  Kentucky,  Louisiana, 
Mississippi,  Missouri,  and  Tennessee). 

2(B).  States  and  Congressional 
Districts  Afiected:  Mississippi,  1st  and 
4th  Congressional  Districts. 

2(C).  Total  Nundier  of  Cancellations 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  abmm 
Mississippi:  one;  1st  District-  one;  4th 
District:  one. 

Cancellation  No.  97-60 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCREnONARY 
BUDGET  AUTHORITY 

Report  Pursuant  to  the  Line  Item  Veto 
Act.  P.L.  104-130 

Bill  Citation:  "Energy  and  Water 
Development  Appropriations  Act,  1998" 
(H-R.  2203). 

1(A).  Dollar  Amount  of  Diacreticmary 
Budget  Authority:  S800  thousand  for 
Chena  River  Dredging,  Fairbanks, 
Alaska  on  page  7,  35,  and  58  of  House 
Report  105-271,  dated  September  26, 
1997. 

1(B).  Deteiminationa:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest 

1(C),  (E).  Reasons  for  Cancellation: 
Facta,  Circumstances,  and 
Considerations  Relating  to  or  Bearing 
Upon  the  Cancellation;  and  Estimated 
Eflfect  of  Cancellation  on  Objects, 
Purposes,  and  Programs:  The  Chiena 
River  Dredging,  Fairbanks.  Alaska, 
project,  which  would  require  total 
Federal  funding  of  $800  thousand, 
would  have  the  Army  Corps  of 
Engineers  dredge  at  full  Federal  expense 
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a  recreation  channel  for  use  by  a  single 
tour  boat  operator.  There  is  no 
authorized  Army  Corps  of  Engineers 
navigation  project  in  the  area.  This 
Administration  and  previous 
Administrations  have  given  low  priority 
to  Corps  participation  in  projects  whose 
primary  benefits  are  local  recreation. 
Generally,  the  Corps  will  participate  in 
a  recreation  fiaat\ires  only  if  it  is  a 
relatively  small  part  of  a  project  that 
ibctises  on  one  or  more  of  the  Corps' 
{nimary  mi—inn*  (e.g.,  flood  control, 
commercial  navigation).  Since  the 
primary  purpose  of  this  project  is  to 
enhance  local  recreation  navigation,  it 
should  be  undertaken  by  local  interests. 
In  addition,  it  is  premature  to  begin 
construction  of  this  project.  This  project 
has  not  completed  the  normal  Corps  of 
Engineers  project  planning  and  review 
process  applied  to  all  Corps  projects  to 
determine  whether  the  project  is 
technically  and  economically  feasible, 
environmentally  acceptable,  and  is 
consistent  vrith  Administration  policies. 
Completing  this  process  helps  ensure 
that  Federal  funds  are  used  only  to  ■ 
construct  projects  that  generate  a 
positive  economic  return  to  the  Nation 
and  meet  all  environmental 
fequueoients. 

1(D).  FeHaated  Bacal.  Eceaowiir,  ami 
Bndgetofy  EBact  of  CMcdIetino:  As  a 
result  of  the  cancellation,  Federal 
outlays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
efiect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 

Outlay  changes 

n*  thowMnrti  of  doU—l 


Fiscal 


-480 
-320 


2000 
2001 
2002  _. 

Total. 

1(F).  Adjustments  to  Noo-Oefcan 
DiacretionAry  Spending  liaita 

Bndget  aiitbority:  -$a00  thousand  in 
FY  1996 

Outlay  a.  The  estimated  outlay  efnct 
for  each  3fear  is  shown  above. 

EvahiatioB  of  ESects  of  These 
i  opoa  Soqnaatration 
If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Army  Corps  of 
Engineers. 

XiA).  Bureau:  n/a. 

2(A).  Govenunental  Functioa/Praiact 
( Account):  Dredging  of  channel  on 


Chena  River.  Fairbanks.  Alaska 
(Operation  and  Maintenance,  General). 

2(B).  States  and  Congressional 
DistrictB  Affscted:  Alaska, 
Representative  At  Large. 

2(C).  Total  Number  of  Cancellations 
(inclusive)  in  Current  Saasion  in  each 
State  and  District  identified  above: 
Alaska:  one. 
Cancrilatioo  No.  97-61 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  OISCREnONARY 
BUDGET  AUTHCNUTY 

■apart  Pormaat  to  the  Una  Ilam  Veto 
Act.  FX.  104-130 

Bill  atatitm:  "Energy  and  Water 
Development  Appropriations  Act,  1998" 
(H.R.  2203). 

1(A).  Dollar  ABWont  of  Discretionary 
Budget  Andiority:  $6,000  thoxisand  for 
Allegheny  River  (Kittanning  Riverfront 
PariO,  Pennsylvania,  on  pages  7.  35.  and 
65  of  House  Report  105-271.  dated 
September  26,  1997. 

1(B).  Dataraiinationa:  This 
cancellation  «irill  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C),  (E).  Reaaoos  for  Cancellatimi; 
Fads,  Qrcumatances,  and 
Considerations  Relating  to  or  Bearing 
Upon  tile  Cancellation;  and  Estimated 
Eflact  of  Cancellation  on  Objects. 
Puipueas,  and  Programs:  The  Allegheny 
River  (Kittaiming  River  Front  Paric). 
Pennsylvania,  project,  which  would 
require  total  Federal  funding  of  $6 
million,  would  have  the  Army  Corps  of 
Engineers  dredge  at  full  Federal  expense 
a  new  recreation  channel  to  allow 
passenger  boat  operators  access  to 
Kittanning  Riverfront  Park.  There  is  no 
Federal  channel  there  now.  This 
Administration  and  previous 
Administrations  have  given  low  priority 
to  Corps  participation  in  projects  whose 
primary  benefits  are  local  recreation. 
Generally,  the  CtHps  will  build  cost- 
shared  recreation  facilities  only  if  it  is 
a  relatively  small  part  of  a  Federal 
project  that  focvises  on  one  or  more  of 
the  Corps'  primary  missions  (e.g.,  flood 
control,  commercial  navigation).  Since 
the  primary  purpose  of  this  project  is  to 
enhance  local  recreation  navigation 
separable  from  the  existing  Federal 
channel,  it  should  be  undertaken  by 
local  interests.  Further,  it  is  premature 
to  fund  construction  of  this  project  This 
(noject  has  not  completed  \he  normal 
Corps  of  Engineers  project  planning  and 
review  process  applied  to  all  Corps 
projects  to  determine  whether  the 
project  is  technically  and  economically 
fiaasible,  environmentally  acceptable, 
and  is  consistent  writh  Administration 


policies.  Completing  this  process  helps 
ensure  that  Federal  funds  are  used  only 
to  construct  projects  that  generate  a 
positive  economic  return  to  the  Nation 
and  meet  all  environmental 
requirements. 

IP).  Estimated  Fncal,  Economic,  and 
Budgetary  EfEact  of  Cancellation:  As  a 
result  of  the  cancellation.  Federal 
outlays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 

Outlay  changes 
(la  tfaouaands  of  doUani 

Fiscal  yaor 

199S -3.800 

1909 -2.400 

2001 .—._ .......... 

2002  1. ■■.,... T 

Total 

1(F).  AdjaataaentB  to  Non-Defianaa 
Diacretionary  Spending  Limito 

Budget  antliority:  -$6,000  thousand 
in  FY  1998. 

Outlays:  The  estimated  outlay  effect 
Cor  each  year  is  shown  above. 

Evaluation  of  Eflects  of  Thaae 
Ad|natmentB  upon  Sequestration 
Procedures:  If  a  sequestration  were 
required,  3uch  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Army  Corps  of 
Engineers. 

^A).  Bureau:  n/a. 

2(A).  Governmental  Functioa^ra^ 
(Acooont):  Dredging  of  channel  on 
Allegheny  River,  Pennsylvania 
(Operation  and  Maintenance,  General). 

2(B).  Statoa  and  Cungreaainnal 
DiatiictB  Afiectad:  Pennsytvania.  12th 
Congressional  District. 

2(C).  Total  Nanbar  of  Cancallationa 
(inrlnaive)  in  Carrent  Saeainn  in  each 
State  and  District  iA^^nmA  above: 
Pennsylvania:  four;  12th  District  three. 
CancelUtion  No.  97-62 

CANCELLATION  (V  DOLLAR 
AMOUNT  OF  DISCRFnONART 
BUDGFT  AUTHORITY 

Report  Pursaant  to  dw  Line  Itaai  Veto 
Act.  PX.  104-130 

Bill  atatim:  "Energy  and  Water 
Development  Appropriations  Act,  1998" 
(H.R.  2203). 

1(A).  Dollar  Amoant  of  Discretionary 
Badget  Autltoritjr:  $  1,000  thousand  and 
$300  thousand.  In-situ  Copper  Mining 
Research  Project,  on  page  69  of  House 
Report  105-271.  datCMl  September  26. 
1997. 


1(B).  Oetenninations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  %vill  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest 

1(C).  (E).  Reasons  for  Cancellation: 
Facts.  Circumstances,  and 
Considerations  Relating  to  or  Bearing 
Upon  the  Cancellation;  and  Estimated 
Effect  of  Cancellation  on  Ot^ects, 
Purposes,  and  Programs:  The  purpose 
of  this  project  has  been  to  demonstrate 
the  technical,  economic,  and 
environmental  feasibility  of  in-place 
recovery  of  low-grade,  copper  oxide 
material.  The  totel  cost  to  date  of  this 
demonstration  project,  which  was 
initially  funded  in  FY  1988  as  a  Bureau 
of  Mines  research  project,  is  $31.7 
million.  Federal  funding  to  date  totals 
$26.5  million,  including  $16.8  million 
for  contract  work  with  5ie  private 
partners  and  $9.7  million  for  in-house 
Federal  research. 

Federal  funding  of  this  demonstration 
effort  is  no  longer  jiistified.  The 
demonstration  facility  began  operations 
in  February  1996  and  test  data  have 
been  furnished  to  the  Bureau  of 
Reclamation  since  that  time  and  will 
continue  to  be  furnished  from  tests 
conducted  prior  to  close-out.  The  FY 
1996  appropriation  for  the  Bureau  of 
Mines  included  funds  to  close  out  the 
In-situ  Copper  Mining  demonstration 
project  The  Bureau  of  Reclamation 
assumed  overaight  responsibility  for 
close  out  of  this  project  in  February 
1996.  Additional  funding  beyond  FY 
1996  was  not  needed  to  complete  this 
orderly  close  out  and  was  not  requested 
in  either  the  President's  FY  1997  or  FY 
1998  Budgets,  although  Congress  added 
funds  in  both  yean.  "Die  private  cost- 
sharing  partners  will  keep  the  $5 
million  demonstration  facility  after 
close-out  and  can  continue  the 
demonstration  effort  if  they  believe  it  is 
warranted. 

1(D).  Eatimatad  Fiscal,  Ecimomic,  and 
Budgetary  Efiect  of  Cancellation:  As  a 
result  of  the  cancellation.  Federal 
outlajrs  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
effiect  on  the  economy. 


;                                   Outlay  changes 
(In  thousands  of  doUan] 

■ 

Fiaaiymr. 

loss 

-1.053 
-247 

1999 

2000 „       

2001  ..           

2002 _ 

Totol 

-1.300 
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1(F).  Adjustments  to  Noo-Defienae        ■*  consortium  indicated  that  this  would  be 

Discretionary  ^lending  Linuts  a  4-year  program  with  a  total  estimated 

Badget  authority:  $1,300  thousand  in     Federal  cost  of  $15  million,  so  most  of 

FY  1998.  the  program  costs  would  be  incurred  in 

Oudays:  The  estimated  outlay  effect  ^  1999-2001. 

for  eech  year  is  shown  above.  Tboe  is  substantial  private-sector 

Evaluation  of  Effects  of  These  incentive  to  engage  in  this  development. 

Adjustments  upon  Sequestration  ^^^  ^  Federal  sulnidy  is  uimecessary. 

Procedures:  If  a  sequestratron  were  ^*  Department  of  Energy  eliminated 

required,  such  sequestration  would  their  electric  transmission-line  R&D 

occur  at  levels  that  are  reduced  by  the  i»ogram  several  years  ago,  so 

amoimts  above.  cancellation  of  these  funds  would  have 

2(A).  Agency:  Department  of  the  oo  effiect  on  on-going  programs  at  the 

Interior.  Department  of  Energy. 

2(A).  Bureau:  Bureau  of  Reclamation.  1(D):  Estimated  FMal,  Economic,  and 

2(A).  Governmental  Function/Project  Budgetary  Efiect  of  Cancellation:  As  a 

(Account):  In-situ  Copper  Mining  result  of  Ais  cancellation,  Federal 

Research  Project,  Applied  Science  and  outlays  will  not  increase,  as  specified    " 

Techrtology  Dev^opment  Program  below.  Future  outlays  of  $14  million 

fWater  and  Related  Resources).  may  also  potentially  be  avoided.  This 

2(B).  States  and  Congressional  will  have  a  conunensurate  effect  on  the 

Districts  AfiiBcted:  Arizona.  5th  and  6th  Federal  budget  deficit  and,  to  that 

Cenmssional  Districts.  extent  will  have  a  beneficial  effect  on 

2(C).  Total  Number  of  Canceilatimis  the  economy, 
(inclusive)  in  Current  Session  in  each 

State  and  District  identified  above:  Outlay  changes 

Arizonia:  one;  5th  District:  one;  6th  (is  ^'''nwndt  oT  dollan) 
District:  one. 

CaiKellation  No.  97-63  rucal  year 

1998  Asut 

CANCELLATION  OF  DOLLAR  1999  """""!.  ZZ'Z       1"             -Im 

AMOUNT  OF  DISCREnONART  2000 „ —IZJ. 

BUDGET  AUTHCHUTY  2001 . 

Report  Pursuant  to  the  Line  Itam  Veto 

Act.  PX.  104-130  Total -1.000 

Bill  Citatioa:  Energy  and  Water  2(A).  Agency:  Departm«it  of  Energy. 

Development  Appropriations  Act  1998  Bureau:  Energy  Efficiency  and 

(H.R.  2203)  Renewable  Enerey. 

1(A).  Dollar  Amount  of  IMacretianary  GovemmentalFunction^roject 

BudgH  Authoritjr:  $1 ,000  thousand  for  a  (Account):  Energy/Solar  and  Renewable 

research  and  development  partnerahip  Energy/Electric  Energy  Systems  (Energy 

to  manufacture  electric  transmission  Supply). 

lines  using  aluminum  matrix  composite  2(B).  States  and  Cougiesaional 

materials  on  page  82  of  House  Report  Districts  Affected:  Miimesota,  5th 

105-271.  dated  September  26, 1997.  Concessional  District 

1(B).  Determinations:  This  ^^'  Total  Number  of  Cancellations 

cancellation  will  reduce  the  Federal  (Inclusive)  in  Current  Session  in  each 

budget  deficit,  will  not  impairmy  ^*f**  "*•*  Dwtrict  Indicated  Abova: 

essential  Government  functions,  and  Miimesota:  one;  5th  District  one. 

will  not  harm  the  national  interest  Cancellation  Na  97-64 

F.il^VS±r""*^'*1^"'**^'  CANCELLATION  OF  DOLLAR 

SS.wS^^S!S^i      n^  AMftUNTOFDKCREnONARY 

S^t"SS2Sl°LlSS  B"«;ETAUTHORrrY 

Effect  of  Cancellation  on  Objecte,  Report  Pursuant  to  tlie  Line  Item  Veto 

Purposes,  and  Programs:  The  AtA,  PX.  104-130 

provisions  would  start  a  program  to  Bill  Citotion:  "Energy  and  Water 

firnd  cost-shared  development  of  high-  Development  Appropriations  Act  1998" 

voltage  power  cables  that  use  aluminum  (H.R.  2203) 

matrix  composites  (ceramic  fibers  glued  i(A).  Dollar  Amount  of  Diacretiaaary 

together  with  aluminum)  for  the  support  Budget  Authority  (thousands):  $4,000 

member  rather  than  steel  as  is  the  thousand  for  the  Nuclear  Regulatory 

current  practice.  This  would  provide  Commission  to  license  a  multi-purpose 

first-year  funding  for  a  program  that  has  canister  design  on  page  1 3  of  House 

been  proposed  by  a  private  consortium  Report  105-271.  dated  Septemb«  28.- 

of  maniifactiuing  companies  and  1997. 

utilities.  Materials  previously  provided  1^).  Determinations:  This 

to  the  Department  of  Energy  by  the  cancellation  will  reduce  the  Federal 
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budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  ttt^iational  interest. 

1(C).  (E).  iimiiBi  for  CaacsUatiaa; 
Facta,  Oil —IM I  III,  and 
CaaaiimntkmB  laiatiag  to  or  B— ring 
Upoa  tki  CiKollatiaiB;  aad  Eatimatad 
Efiwt  ofCaBCollation  on  Obiacts, 
ruipuaaa.  and  Programa:  Tbe  provision 
would  require  tbe  Department  of  Energy 
(DOE)  to  provide  tbe  Nuclear  Regulatory 
Commission  (NRG)  S4  million  to  license 
a  multi-purpose  canister  (MPC)  design. 
Multi-purpose  canisters  are  expected  to 
bo  used  for  temporary  storage, 
transportation,  and  pwmanant  disposal 
of  spent  nuclear  fuel  (SNF)  from 
commercial  nuclear  power  plants  and 
bigb  level  waste  from  the  DOE  nuclear 
weapons  complex. 

Tbe  provision  is  objectionAle  for  two 
reasons.  First,  it  constitutes  an 
unwarrantod  corporate  subsidy  and 
would  undannine  cinrent  legal 
lequiremonts  tbat  tbe  NRG  recover 
virtually  100  percent  of  its  costs  of 
operation  tbrougb  charging  fees  to 
been  sees  The  NRC  cunantly  awards 
Cattificataa  of  Coraplianca  ("licenses" 
or  "GOCs")  to  canister  designers  on  a 
cost-reimbursable  basis,  as  required  by 
law.  Five  of  tbe  six  known  spont  fuel 
stocage  and  transportation  caak  vendors 
in  the  Unitod  States  have  already 
submitted  applicatioas  for  certificati<ui 
for  dual-purpose  (as  oppoaed  to  multi- 
puipoee)  canistan  to  the  NRG  and.  in 


tbe  absence  of  this  provision,  can  expect 
to  pay  between  $400,000  and  $600,000 
to  NRG  to  complete  tbe  2-3  year 
certification  process  for  each 
application.  (Dual  purpose  canisters  can 
be  used  for  temporary  storage  and 
transportation  but  not  permanent 
disposal  of  spent  nuclear  fuel.) 

Second,  it  will  be  impossible  for  tbe 
NRG  to  certify  or  license  an  MPC  until 
tbe  Federal  government  selects  a 
permanent  disposal  site  and  tbe  NRG 
agrees  to  tbe  waste  acceptance  criteria 
for  tbe  disposal  canisters  to  be  placed  at 
tbat  site.  Under  current  DOE  plans,  the 
Federal  government  will  not  decide  on 
a  permanent  nuclear  waste  disposal  site 
until  at  least  2001. 

1(D).  Ealiaalad  Flocal.  Fronwiir.  and 
nmlgiiiaij  rHiift  niTanrnllsrinn  Asa  * 
result  of  tbe  cancellation.  Federal 
outlay*  will  not  increaia.  as  specified 
below.  Tliis  will  have  a  conunensurate 
sffiBCt  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  hove  a  bonoficial 
sfbct  on  the  economy.- 

'  Oattay  changes 
pa  thounmb  of  <k>Uani 

Fiscal 
1906 

1' 


Outlay  chaiiges — Continued 
[In  ttnusaad*  of  doUan) 


SOOl 


-2,000 
-2.000 


Total -4,000 

1(F).  Adjustments  to  Non-Defense 
DiscretiDnary  Spending  Limits 

Budget  authority:  -  $4,000  thousand 
in  FY  1998. 

Outlays:  Tbe  estimated  outlay  offset 
for  each  year  is  shown  above. 

Evaluation  of  Eflscta  irfTheae 
Adfnatmonts  upon  Sequestration 
Procedures:  If  a  sequestration  were 
required,  such  sequestration  would 
occxu  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Deportment  of  Energy 
and  Nuclear  Regulatory  Commission. 

2(A).  Bnroan:  Department  of  Energy/ 
Office  of  Civilian  Radioactive  Waste 
Management 

2(A).  Govonmantol  Function^royact 
(Account):  Nuclear  Regulatory 
Commission  multipurpose  canister 
licensing  (Nuclear  Waste  Disposal 
Fund). 

2(B).  Staloa  and  CongraosioBal 
Diatiicta  Afiadad:  AU. 

2(C).  Total  Number  oft 
(incteaivo)  in  Carres 
jtala  Md  Dialikl  iiianllBail  ihuia  TLn 
provision  would  have  had  a  national 
efiEscL 
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REMINDERS 

The  rtems  in  this  list  w«re 
edtof>a>y  compiled  as  an  aid 
to  Fadaral  Register  uaeis. 
Inclusion  or  exclusion  Iran 
this  list  has  no  legai 


RULES  GOING  INTO 
ffFECT  OCTOBER  20, 
1987 

ENVmONMBfTAL 
PROTECTION  AGBiCY 

plens;  ipprowal  and 
pretnulgetion;  various 

pubishedS- 
21-97 
SoutiCwoina:  published  S- 
2&«7 
Air  quMy  imptsmanMian 
plans;  VAVapprovel  and 
pramulaaion;  various 

air  quaMy  piannino 
ol 


Texas;  pubished  8-19-97 
FEDERAL 

rmwiiirnTTOMi 

riacio  sufuons,  taoie  oi 


Georgia:  published  9-11-97 
South  Cwolna;  pubKahed  9- 

11-97 
Tsnneeseo;  pubished  9-11- 

97 
LRah  and  Wyoming: 

pubished  9-11-97 
JUSTICE  D^ARTMBfT 


Nauraazaeon. 
American  Instifajtiona  of 
roseofch  recognized  lor 
preserving  residence  for 
neluraization  purpoee^— 
Iflaaouri  Rotanjca* 
Qanlan;  pubiahed  »-l9- 
97 
LABOR  OEPARTKCNT 


OOCUp8bOOS  OXpOOUfOv 

pubished  10-2047 
NATIONAL  AERONAUTICS 

AOtMHTRATION 

MorTnabon  security  program: 
Ctasaiication  matters 
determinations;  auttwrily 
delegation:  pubished  10- 
2047 

NUCLEAR  REQilLATORY 


Production  and  ntHiaHrw 


Electric  utiSty  Irxlustiy; 
restnjcturing  and 
economic  deregulalion; 
pubic  health  and  aafoty 
eNacts;  policy  statemerM: 
pubished  8-1947 

PERSONNB.  MANAGEMBfT 
OFFICE 

Pay  adnMiistialion: 
Panama  Car^  Commission 
employees;  severance 
pay:  pubished  9-1947 

TRANSPORTATION 
D^ARTMBIT 
Coaat  Guard 

Oshore  supply  vessels: 
Certiication  and  inspection; 
conventionai  OSVs  and 
Msboots:  pubished  9-19- 
97 

IIIANII'OllfATION 


AGRICULTURE 

OEPARTWENT 

Food  Safety  and  liapectlan 


Airworlhiness  directivea: 
Bel;  pubished  9-1147 
Saab;  pubished  9-1147 

TRANSPORTATION 
OePMOUBfT 

Hi^lnMy  Traffic 


Motor  vehicle  safety 
standards: 

Hydrauic  txaice  systsme— 
Pasaengor  car  brake 
aystams;  pubished  9-6- 
97 

COMMENTS  DUE  NEXT 


AORKULTURE 
D^ARTMBfT 


Plant-related  quarantine, 
domestic: 
Mexican  Iruit  ly;  oomnwiMs 

due  by  10-2047; 

pubished  8-20-97 

AGRICULTURE 


Crop 

Crap  inauranoe  ragulations: 
Canola  and  rapeseed; 
comments  due  t>y  10-20- 
97;  pubished  9-1847 

AGRICULTURE 
DEPARTMBfT 


Foraet 

Aiasica  National  Interest  Lands 
ConsenMton  Act;  TOe  VKI 

priotty): 

Fish  and  widMe  tafdng; 
comments  due  by  10-24- 
97;  pubished  7-25-97 


Meal  and  poultry  inspecion. 
Sanitaiion  requirements; 
ealabiatwnant:  oomments 
due  by  10-2447; 
published  8-2547 
AGRICULTURE 
DEPARTMBfT 
Rural  Housing  Service 
Fedaral  Agriculturs 
Improvement  and  Reform 
Act  of  1906;  imptomentaBon: 
Inventory  property 
management  provisions: 
comments  due  t>y  10-20- 
97;  pubished  8-2147 
COMMERCE  DEPARTMENT 
NaSonal  Ocaanir  and 
Al 


Fishery  conservation  and 
managemert: 
Ataatia;  iaheriea  of 
Caduaiva  Econorato 
Zone- 
Bering  Sea  and  Aleutian 

Wands  grourKMsh; 

comments  due  by  10- 

2047;  pubished  9-1»> 

97 
Polocfc;  comments  due  by 

10^247;  pubished  10- 

7-97 
Magnuson  Act  Provisions; 
comments  due  by  10-22- 
97;  pubished  9-2247 
Waat  Coast  Stales  and 
Waatam  Pacific 
ruhoriot 
Canary  and  yeiowtal 

rocMun  ei  ai., 

comments  due  by  10- 

2047;  pubished  10^ 

97 
Paciic  Coast  gioundHah; 

comments  due  t>y  10- 

21-97;  pubished  10-15- 

97 


DEPARTMBfT 

Acquisition  regulations: 
Contractor  insuranca/jpenaion 

reviews;  oomments  due 

by  102047;  pubiahed  8- 

2047 
Goal  fointoursement  rules 

for  indtoect  costs;  private 

sector,  comments  due  by 

10-2047;  pubished  8-20- 

97 
Single  Process  Initiative; 

iiiHileiiiwi'if,  comments 

due  t>y  10-2047; 

pubished  8-2047 
Federal  Acquisition  Regulation 

(FAR):  

Ceililiuales  of  competency: 

coiiiineiits  due  bry  10-21- 

97;  pubished  8-2247 
Nondteplacement  of  quaifled 

woricers  under  certain 


contracts;  oomments  due 
by  10-2147;  pubished  8- 
22-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quaMy 

national — 


Ragional  haze  standards 
tordaas  I  Federal 
araaa  (large  national 

*      parks  arvl  wilderness 
areas);  visibility 
protection  program; 
comments  due  by  10- 
2047;  pobfehed  7-31- 
97 
AirquaNy  imptementaUon 

plans: 

Prsparalion.  adoption,  and 


Motor  vetwle  inapectnrV 
maintenanoe  program; 


uoitMnents  due  by  10- 
2047;  pubished  9-19- 
97 
Air  quaMy  imptamenteflion 
plans;  approval  and 
promuigalion:  various 


Mnois;  comments  due  by 

102047;  pubished  9-9- 

97 
Maine;  comments  due  by 

10-2347;  pubished  9-23- 

97 
New  Yortc;  comments  due 

by  102347;  pubished  9- 

2347 
ONo;  comments  due  by  10- 

22-97;  pubished  9-2247 
Texas;  comments  due  by 

102047;  pubiahed  9-19- 

97 
Virginia;  comments  due  t>y 

1O2047:  published  9-19- 

97 
Air  quatty  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quaMy  planning 
purposes;  desigriation  of 


Mtehigan;.commente  due  by 

102047;  pubished  9-18- 

97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Avermectin;  oomments  due 

by  10-2047;  pubished  8- 

1947 

Chlorteruipyr  comments  due 
by  10-2147;  pubished  8- 
2247 

Coal  protein  of  cucumber 
mosaic  virijs,  etc; 
comments  due  t>y  10-21- 
97;  pubished  8-2247 

Coat  protein  of  papaya 
ringspot  virus,  eto.; 
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oomments  due  by  1021- 

97;  pubished  8-2247 
Coat  proteins  of  watermelon 

mosaic  virus-2  and 

zucchini  yeUow  rriosaic 

virus,  etc.;  comments  due 

by  102147;  pubished  8- 

2247 
Pyridate;  comments  due  by 

102147:  published  8-22- 

97 
Sethoxydim;  comments  due 

by  10-21-97;  published  8- 

22-97 
Thiodicarb;  comments  due 

by  10-2147;  published  8- 

2247 
Superfund  program: 
National  oil  and  hazardous 

substarK^s  contingency 

plan — 

National  priorities  Nst 
update;  comments  due 
by  10-2047;  published 
8-2147 

FEDERAL 
CO«MUNICATIOf«S 


Radio  stations;  table  of 
assignments: 
Hawaii;  comments  due  t)y 

10-20-97;  published  9-9- 

97 
Iowa;  comments  due  by  10- 

2047;  published  9-447 
Mississippi;  comments  due 

by  102047;  published  9- 

447 
South  Dakota;  comnnents 

doe  by  10-2047; 

pubished  9-447 
Virginia;  comments  due  by 

102047;  pubished  0-4- 

97 

FEDERAL  HOUSING 
RNANCE  BOARD 

Federal  home  loan  bank 
system: 
Membership  eligibility 

requirements;  definition  of 

State  amerxted; 

comments  due  by  10-24- 

97;  published  9-24-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Certificates  of  competency; 
comments  due  by  10-21- 
97;  published  8-22-97 

Nondtsplacement  of  qualified 
workers  under  certain 
contracts;  comments  due 
by  1021-97;  published  8- 
2247 


HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  regulatory  reform: 
Home  investment 
partnerships  program; 
streamlining  and  market 
interest  rate  formula 
establishment  for 
rehabilitation  loar^s; 
comments  due  by  10-21- 
97;  published  8-2247 

INTEmOR  DEPARTMENT 
Fish  and  Wildlife  Servtee 

Alaska  Natfonal  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (sulKistence 
priority): 

Fish  and  wildlife  taking; 
comments  due  by  10-24- 
97;  published  7-2547 

INTERIOR  DEPARTMBfT 
Minerals  Management 
Service 

Royalty  management: 
Oil  valuation:  Federal  leases 
and  Federal  royalty  oil 
sale;  comments  due  by 
102247;  published  9-22- 
97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
redamatfon  plan 
submissions: 

Maryland;  comments  due  by 
10-2047;  published  9-10 
97 

JUSTICE  DEPARTMENT 


Institutfonal  management: 
Religious  beliefs  and 
practices;  comments  due 
by  10-21-97;  published  8- 
2247 

NATIONAL  AERONAUTICS 
AND  SPACE 
AOMINISTRATKM 

Federal  Acquisition  Regulation 
(FAR): 

Certificates  of  competency; 
comments  due  by  1021- 
97;  published  8-22-97 

Noodisplacement  of  qualified 
workers  urvjer  certain 
contracts;  comments  due 
by  102147;  published  8- 
2247 

NUCLEAR  REGULATORY 
COMMISSION 

Operators  licenses: 


Initial  examinir>g 
examination;  requirements; 
comments  due  l)y  10-21- 
97;  published  8-747 

PERSOWfEL  MANAGBIENT 
OFFICE 

Pay  administration: 
Fair  Latx>r  Standards  Act — 
Standardization  and 
compiance;  comments 
due  by  10-24-97;, 
pubished  82547 
Practice  and  procedures: 
Claims  settlen«ent 
procedures;  comments 
due  by  102447; 
published  8-2547 

POSTAL  SERVICE 

International  Mail  Manual: 
Gfobal  package  link  (GPL) 
service — 

Hong  Kong;  commertis 
due  by  10-2447; 
pubished  9-2447 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Acfc 
Disability  determination 
standards;  comments  due 
by  10-2447;  published  9- 
2447 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft  products  and  parts; 
certification  procedures: 
Dragonfly  model  333 

helicopter;  primary 

category  aircraft 

ainworthiness  standards; 

comment  request; 

comments  due  t>y  1020- 

97;  published  9-1947 
Ainvorthiness  directives: 
Boeing:  comments  due  by 

10-2047;  pubished  8-20- 

97 
Domier;  comments  due  by 

1020-97;  pubished  9-22- 

97 

McDonnell  Douglas; 

comments  due  by  1020 

97;  published  8-2097 
Pratt  &  Whitney;  comments 

due  by  102447; 

published  8-2547 
Raytheon;  comments  due  by 

102097;  published  9-22- 

97 

Saab:  comments  due  by  10 
21-97;  published  9-23-97 

Twin  Commander  Aircraft 
Corp.;  comments  due  by 


102447;  pubished  8-19» 
97 

TRANSPORTATION 
DEPARTMENT 

NatkMial  Highway  Trame 
Saiaty  Administration 

Motor  vehicle  safety 
star>dards: 

Lamps,  reflective  devwes, 
and  associated 
equipment — 

Motorcycle  headighling 
systems:  asymmetrical 
headlamp  beams; 
comments  due  by  10 
2447;  published  9-947 

TRANSPORTATION 
DEPARTMENT 

neaaarch  and  Special 
Programs  Administrstkm 

Drug  and  afoohol  testirtg: 

Sul>star>ce  abuse 
professional  evaluation  for 
drug  use;  comments  due 
by  1020-97;  published  8- 
2047 

HazardotK  materials: 

Hazardous  materials 
transportatk)r>— 

Oxktoers  as  cargo  in 
passenger  aircraft; 
prohit>ition;  comments 
due  by  1O2047; 
pubished  8-2047 

TREASURY  DEPARTMENT 

Customs  Service 

Centralized  examination 
statfons: 

Export  control  laws; 
exported  and  innported 
merchandise  handling  by 
statior^;  comments  due 
by  10-2047;  pubished  8- 
19-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Acquision  regu(atk>ns: 

Commercial  items; 
comments  due  by  1024- 
97;  published  8-2547 

Vocatfonal  rehabilitatfon  and 
educatfon: 

Veterans  educatfon — 

Educational  assistarK»; 
reduction  in  required 
reports;  comments  due 
by  102097:  published 
9-1847 
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This  chackfcst,  pwpared  by  Iha  0flic6  ol  ttw  Federal  Register,  is 

pubishad  weeWy.  tt  is  arranged  in  the  onter  of  CFR  titles,  stock 

numben.  prtoes,  arxl  revision  dates. 

An  asterisk  (*)  precedes  each  entry  thai  has  been  issued  since  last 

week  and  wtNch  is  now  avalabte  tor  sale  at  the  Government  Printing 

Offoe. 


*   w   pieoeaes  escn  envy  mm  m  now  ■vaaaDie  oivana  nrauQn 
ttw  QovenMnant  Printing  Oflloe's  GPO  Access  aarvloe  at  Mt^l 
www.acoeee.gpo.goWfwratafr.  For  intematlon  about  GPO  Accoss 
can  1-M8>2S3-M96  (loM  tra^ 

A  checklist  of  current  CFR  vokjmes  comprising  a  compiete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  o(  CFR  Sectkxis 
AHected),  wrhlch  is  revised  mor^hly. 

The  annual  rale  tor  subscriptkNi  to  all  revised  vokjmes  is  S951 .00 
donwrtic.  S237.75  addttonal  tor  toreign  maiing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 
P.O.  Box  371964,  Pittsburgh.  PA  152S0-7954.  AH  orders  must  be 
aocowpanied  by  remMance  (check,  money  order,  GPO  Deposit 
Account.  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (aOS) 
512-1800  horn  8:00  a.m.  to  4.-00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2290. 


•1,  2  (2  Reserved) .... 

M  (1996  ComptaMon 
and  Ports  100  and 
101) 


(869-03»^]000>-6) $SJO       Feb.  I.  1997 


(869-O32-O0003-6) 
069-032-00003^ 


51 
•)-«99 

•700-1)99 

•I200-€nd,  6  (6 


(869^)32-0004-2}  . 
(869-033-00005-1) 

(869-032^)0006^ 


moo 

700 

3400 
OJOO 


'Jon.  1 
Jon.) 

Jon.  I 
Jon.  1 


33d00       Jan.  I 


71 

•0-26 

•27-52  _ 

•5^209  _ 

•2)0-299 

•300^399 

•40&-699 

•700-899 

•900-999 

•I000-tl99 

•1200-1499 

•I50O-1899 

•1900-1939 

•1940-1949 

•19S0-1999 

•2000^nd.. 


•  Parte: 
•1-199  .„ 
•aOIKnd. 


2U0 
30JD 

22m 


.  (8«M3»)Q007-7)  ... 

(86^^)32-00000-5)  ... 

(869-032-00009-3) ... 
.  (869-032-00010-7) ... 

.  (869-032-0001 1-5)  „....  22il0 

.  (869-032-0001  >-3) 2100 

.  (869^)32-00013-1) 31i)0 

.  (869-O33-00014-0) 40i)0 

.  (869-032^)0015-8) 45il0 

.  (869-032-00016^)  ......  MJDO 

.  (869^)32-0001  >-4) SiJOD 

(869-032^)0018-2) 19J)0 

(869423»O0019-l) 4100 

.  (869-032-00Q2IM) 42J)0 

.  (869-032-00021-2)  ...„.  2000 


Jan.! 
Jan.  I 
Jan.  1 
Jan.  1 
Jan.1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.1 
Jan.  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.1 


101 

•0-50 

•51-199  ._ 
•20&-499. 
•600^nd. 

•11 

121 

•1-199  „ 

•200-219 

•220-299 

•30(M99 

•500-599 

•600-€nd 

•13 


.  (8694)32m0022-l) 

(869-032-00023^ 
(869-032-00024-7) 

(869^)32-00025-5) 

(869-032-00026-3) 

.  (869-032-00027-1) 

(869^)32-00028-0) 

(869-032-01029-8) 


XJBD       Jan.1 


39JI0 
33il0 

39JBO 
3)iD 
30410 
42il0 

30l00 


.  (869-032-00030-1) )6J)0 

(869-032-00031-0) 2DJBD 

.  (869-032-00032-8) 3400 

.  (869-032-00033-6) 27D0 

.  (869-032-00034^ 2400 

.  (869-032-0(3035-2) 40.00 

.  (869-032-00036-1) 23J)0 


Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 

Jan.1 

Jan.  1 


Jan.  I 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jon.  1 


1997 
1997 

1997 
1997 


1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 

1997 
1997 

1997 
1997 
1997 
1997 

1997 


1997 
1997 
1997 
1997 
1997 
1997 

1997 


141 

•1-59  ... 

•60-139 

140-199. 

•200-1199 

•1200^nd 


151 

0-299  

•300-799 
•600-€nd 


161 

•(W99  

•1000-End 


.  (869-032-00037-9) .....  4400 

.(869-032-0003»-7) 38i)0 

.  (869-032-00039-5) \6JaO 

.  (869H)32-00040-9)  ...„.  30l00 

.(869-032-00041-7) 2)J)0 

.  (869-032-00042-6) 21  i)0 ' 

.  (869-032-00043-3) 32X0 

.  (869■C3^O0044-1) 22X0 


(869^)32-00045-0) 
(869-032-00046-8) 


3400 


171 
•1-199  ... 
•200-239 
•240-End 


181 

•1-399  .... 
•400-End, 


181 
•1-140  ... 
•141-199 
•200-€nd 

80  Parts: 

•l-<399  ... 

•40&-499 

•600-End. 


21 

•1^99 

•100-169 

•170-199 

•200-299 

•300-499 

•600-599.. 

•600-799  .. 

•000-1299 

•)300-End 


.(869-032-00048^ 211)0 

.  (869-032-00049^2) 32J)0 

.  (869-03^a)05(M) 40A) 

.  (869-032-00051-4) 46jOO 

.  (869^)32-00052-2) 1400 

.  (869-03^00053-1) 33A) 

.  (869^)32-00054-9) SOJOO 

.(869-032-00055-7) I6jOO 

.(869-032-00056-5) 2&00 

.  (B69-O32-00O57-3) 46X10 

.  (869-032-00058-1) 42J)0 

.(869-032-00069-0) 21J0O 

.  (869-032^)0060-3) .-...  27JB 

.  (869-032-00061-1) 2Bi)0 

.  (8694)32-00062-0) 9JB0 

(869-032-00063-8) SOA) 

.  (869-032-00064-6) 28A) 

.  (869-0324)0065-4) 9A) 

(869-032-00066-2) 31  J» 

.  (869-032-00067-1) )3jOO 


221 

1-299  

•30fr«td 


24  Parte: 
•0-199  ... 
200-499  ... 
500-699. . 
•700-1699 
•1700-End 


(869-032-00068-9) 42il0 

.  (869-032-00069-7) 31 A 

.(869-032-00070-1) 26jOO 


(869-032-00071-9) 32jOD 

.  (869-032-00072-7) 29J)0 

.  (869-032-00073-6) 1800 

.  (869-032-00074-3) 42jOO 

.  (869-032-00075-1) I8J)0 


:  (8694)32-00076-0) 


42JBD 


2}JO0 


28  Parts: 

•§51.0-1-1.60 (869-032-00077-8) 

•§§  1.61-1.169  .._ (869-0324)0078-6) 

•§§  1.170-1  JOO (86942324)007^^ 3)J)0 

•5$  1  XI-1.400 „..  (869-0324)0080-8) 22.00 

•§§  1 401-1440 (8694)32^)0081-6) 39J)0 

•§§1.44MiQ0  -(8694)324)0082-4)  22II0 

•§$  1.501-1.640 (869^1324)0083-2) 2AA) 

•§§  1.641-lJSO (8694)32-00084-1) 33J)0 

•a  1.851-1.907  .„ (8694)32-00065-9) 3400 

•§§1908-11000... (869-032-00066-7)  ..jw.  3400 

•§§  1.1001-1.1400  (8694)32-00087-5) 36J)0 

•§§  l.MOMnd (8694)324)0088-3) 4SA) 

•2-29  „ (8694)32-00089-1) 36jOO 

30-39  (869-032-00090-5) 25il0 

•40-49 (8694)32-00091-3) 17J)0 

•60-299 (869-032-00092-1) MJOO 

300-499 (869-032-00093-0) 33J)0 

500-599 (869-032-00094-6) 6JB0 

•600-End (869-032-00095-3) 9i0 

27 
1-199 


Jan. 
Jtvt. 
Jan. 
Jan. 
Jaa 

Jan. 
Jan. 
Jan. 

Jan. 

Jan. 

Apr. 
Apr. 
Apr. 

Apr 

Apr. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr. 
Apr. 


Apr 

Apr. 

Apr. 

Apr 

Apr 

Apr. 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr. 
Apr 
Apr 
•Apr 
Apr 


.1997 
,1997 
.  1997 
.1997 
,1997 

,  1997 
,  1997 
,  1997 

,1997 
.  1997 

,1997 
,  1997 
.1997 

,1997 
.1997 

.1997 
.1997 
,1997 

.1997 
,1997 
,1997 

,1997 
,  1997 
.  1997 
,  1997 
,1997 
,  1997 
.1997 
.1997 
.1997 

.1997 
.1997 

.1997 

,1997 
,  1997 
.1997 
,  1997 
,  1997 

.  1997 

.1997 
,1997 
.1997 
,1997 
,  1997 
,  1997 
,  1997 
,  1997 
,  1997 
,  1997 
,  1997 
.  1997 
,  1997 
,  1997 
,1997 
,  1997 
,  1997 
,  1990 
.  1997 


(869-032-00096-4) 48J)0   Apr.  1.  1997 
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TM» 
200-End 


(8694)32-00097-2) 17J)0       Apr.  1.  1997 


28 

1-42  „ _ (8694)28-00106-8) 

•43-end  „ (8694)324)0099-9) 

28  Parts: 

WO'yT  ..«.,...„•«„. 

•100-499 

•500-899 

•900-1899  

1900-1910  (§§  1900  to 

1910.999)  

'1910  (§§  1910.1000  to 

end) 

•1911-1925 

1926 .i 

•1927-End  .............. 


36J0O 
30J)0 


.  (8694)324)0U)(W) ZJJOO 

.  (869-0324)0101-4) 12A1 

.  (869-0324)0102-2) 410) 

.  (869-0284)01 1 1-4) 20J)0 


July  1.1996 
Jiiyl.  1997 

July  1,  1997 
July  1, 1997 
July  1.  1997 
July  1.1996 


(6694)32-00104-9) 43J)0        Jiiy  1.  1997 


301 
••1-199  .. 
200-699... 


31 

0-199  

200-ina  

32PartR 

1-39.  Vol  I  .„ 
M9,  Vd. » .. 
1-39,  Vol.  M  . 

•1-190  

191-399  

400-639 

630-699 

700-799  

60O«kJ  


331 
1-124  .... 
125-199 
200-End 


341 
1-299  .... 
300-399  . 

400-End 

•36 


38  Parts 
1-199  ..... 
200-€nd  . 

37 „„ 


...  (8694)324)0105-7) 29J)0 

...  (869-032-00106-5) )9A) 

...  (8694)284101 15-7) 30J)0 

...  (669-0^4)01 16-6) 38A) 

..  (8694)32-001094)) MJOO 

..  (8694)32-001 10-3) 28A) 

..  (8694)32-001 1 1-1) S2J0O 

..  (8694)324)01 12-0) 20JBO 

...  (6694)28-00121-1) 33J0O 

1 54)0 

..." 19« 

18J)0 

..  (86^4)324)01 14-6) 42i)0 

..  (6694)28-00123-6) 50A) 

..  (6694)324)01 16-2) 33J0O 

..(669-0324)0117-1) 22J00 

..  (8694)32-001 16-9) 28J)0 

..  (8694)32-00119-7)  ._...  27J)0 

..  (8694)^6-00128-9) 26X10 

..  (6694)32-00121-9) 36X)0 

..  (6694)284)0130-1) ......  3200 

..  (869-0324)0123-5) 2SJ0O 

..  (869-0324)0124-3) 27X)0 

..  (669-0324)0125-1) 4400 

..  (6694)324)01264)) 15jOO 

..  (6694)324)0127-6) 20JOO 

..  (669-0284)01364)) 48X)0 

.  (8694)32-00130-6) 27X)0 


38 
0-17  ... 
18«td 


401 
•1-51 

•52 

•53-59 

60  

61-62  .„ 
6^71 
•72-80  ... 
•81-85  „ 

86  ... 

•87-135  .. 

•136-149 

•150-189 

•190-259 

260-265... 

•260-299 

•300-399 

•400-424 

•425-699 


-.„...  (869-028-0013ft-6) ......     3400 

(869-032-00132-4) MJOO 

(6694)284)014O<) 23J00 


.  (869-028-00141-6) SOJOO 

.(8694)284)0142-4) 51X)0 

.  (6694)284)0143-2) ._...  UJOO 

.  (869-0284)0144-1) A7J0O 

.  (669-0324)0140*) 19X10 

.  (669-0324)0141-3) 57J)0 

.  (8694)26-00146-7) 3400 

.  (6694)28-00147-5) 31X)0 

.  (669-0284)0148-3) 46X)0 

.(8694)284)0149-1) 35X)0 

.  (869-0324)0146-4) 3SJ0O 

.  (6694)284)0151-3) 33X)0 

.  (6694)26-00152-1) 2200 

.  (869-032-00149-9) 29J)0 

(6694>28-0015>4)) 53X)0 

(669-028-00154-8) 2BJ0O 

(6694)32-00152-9) 33X10 

(869-032-00153-7) ......  40XK) 


July  1.  1997 
July  1,  1997 
July  I.  1996 
July  1.1996 

Mr  1, 1997 
July  1,  1997 
July  1. 1997 

July  1,  1997 
July  1,1996 

>July  1.1984 
'July  1, 1964 
2July  1, 1964 
July  1,  1997 
July  1,1996 
July  1,  1997 
July  1,  1997 
July  1.  1997 
Jiiy  1,1997 

July  1,1996 
July  1,  1997 
July  1.1996 

July  1,  1997 
July  1.  1997 
July  1.1997 

July  1,  1997 

July  I,  1997 
July  1,1996 

July  1.  1997 

July  1.1996 
July  1,  1997 

July  1,1996 

July  1,1996 
Jtiy  1.1996 
Aiy  1,  1996 
July  1,  1996 
July  1. 1997 
July  1.  1997 
July  1.1996 
July  1.1996 
July  1,1996 
July  1.1996 
Ji4y  1.  1997 
Jiiy  1.  1996 
July  1,1996 
Jiiy  1,  1997 
July  1,  1996 
July  1,  1996 
*Jiiy  1,  1996 
July  1. 1997 


•700-789 
•790«kJ 


Stock 

.  (869-026-00157-2) 
.  (6694)26-00158-7) 


411 

X 1-1  to  1-10 

1, 1-1 1  to  Appendix.  2  (2  Resen^adD 

3-6 .„„ 

7 

6 

9 .„„  „„ . 


10-17 -.  ■■,..    ,,..- 

16.  Vol  I.  Ports  1-5  ..... ^ ^ 

16,  Vol.  H,  Parts  6-19 . , 

18,  Vol.  IN,  Parts  20-62 ."....„ 

19^100  ; . „ 

•  1-100  „ l......'.r.r(8«MB24ibtS^i) 

101 (669-028-00160-2) 

102-200 (869-032-00158-8) 

•201-End :. (8694)32-001594) 

42  Parts: 

•1-399  (869026-00163-7) 

•400-429 (8694)284)0164-«) 

•430-End (869^)28-00165-3) 


33X)0 
19X)0 

13X10 
13X10 
1400 
6X10 
450 
13X» 
9 JO 
I3JB 
13X)0 
I3X» 
13X0 
1400 
36X)0 
\7J0O 
15X» 

S2JBD 
3400 


431 
•1-999  ...... 

•lOOO-and 


.(6694)28-00166-)) 
.  (869-028-00167-0) 

.(669-020-00166-6) 


46  Parte: 
•1-199  ._.. 
•200-499.. 
•500-1199 
•1200-€nd 

46  Parts: 

•1-40 
•41-69  ... 
•70^  ... 
•90-139  .. 
•140-155 
•156-165 
•166-199 
•200-499 
•SOO-End 


.  069-0284)01694) 
.(869-0284)01700) 
.(869-02OO0171-8) 
.(8694)284)0172-6) 

.  (8694)284)01 7V4). 
.  (669406-00174-2) . 
.(8694)2800175-1). 
.(869028-00176^. 
.  (8694)284)0177-7) . 
.  (869-0284»178-5) . 
.(669-028-00)79-3). 
.  (6694)28-00180-7) . 
.  (8694)26-00181-5) . 

.  (869-028-00182-3) . 

.  (869O28-00163-1) . 

.(6694)26-00184-0). 

(869028-00185-6). 


471 

•0-19  .. 

•20-39 

•40-69 

•70-79 

•80^nd  „.  (869-028-00166-6) 

48Chaplsfs: 

•1  (Ports  1-51)  „  (869-026-00187-4) 

•1  (Parts  52-99)  (869-028-00188-2) 

•2  (Parts  201-251) (869-0284)0189^1) 

•2  (Ports  252-299) (869028-00190^ 

•3-6 (869-026-00191-2) 

•7-14  (869-02OO0192-1) 

•15-28  (869-028-00193^ 

•29^nd  „.  (869-028-00194-7)  . 

40  Parte: 

•1-99 

•100-185  .... 
•186-199  .„. 
•200-399  ..„ 
•400-999.... 
•1000-1199 
•1200-End„ 


SOI 
•1-199  ... 
•200-599 
•600-End 


CfS  todex  and  Rndngs 


Aidi 


. (669-026-00195-5) 
.  (86902800196-3) 
.  (869-028-00197-1) 
.  (8694)284)0196-(» 
.  (669-028-00199-8) 
.  (869O28-00200-5) . 
.  (669O28-00201-3) . 

.  (8694)28-00202-1) . 
.  (869-028-002034»  . 
.(669-028-00204-8). 

.(869-0324)0047-«. 


45X)0 
31X)0 

26X)0 
1400 
30X)0 
36X10 

26XD 
21X)0 
UJOO 
26J0O 
15X)0 
20X>0 
22J0O 
21X10 

nm 

35X)0 
26X)0 
18J)0 
33XX) 
XJOO 

45X)0 
29X)0 
22J0O 
16X10 
30JB0 
29X10 
38J)0 
2SX)0 

32J0O 
50X)0 
1400 
39X0 
49X)0 
23X)0 
15i)0 

3400 
22Xa 
26X)0 


July),  1996 
July  1.1996 

iJtdy  1,  1904 

>July  I,  1984 

^July  1, 1984 

iJuly  1. 1984 

iJuly  1,  1984 

iJttf  1. 1984 

'July  1, 1984 

3Ji^  1.  1984 

sjiiy  1,  1964 

3Jiiy  1, 1964 

3Ji^  1,  1964 

July  1,  1997 

Mi  1,  1996 

July  1,  1997 

Jiiy  1,  1997 

Oct.  1. 1998 

.  Oct.  I,  1996 

Oct.  1,  1996 

Od.  1.  1996 
Od.  I,  1996 

Od.  1. 1996 

Od.  1,  1996 

*0d.  1,  1995 

Od.  1,  1996 

Od.  1,  1996 

Od.  I,  1996 
Oct.  1,  1996 
Oct.  I,  1996 
Oct.  1,  1996 
Od.  1.  1996 
Od.  1,  1996 
Od.  1,  1996 
Od.  1.  1996 
Od.  1.  1996 

Od.  1.  1996 
Od.  1,  1996 
Od.  1,  1996 
Od.  1,  1996 
Od.  1.  1996 

Od.  1,  1996 
Oct.  1,  1996 
Od.  1,  1996 
Od.  1,  1996 
Od.  1,  1996 
Od.  1.  1996 
Od.  1.  1996 
Od.  1,1996 

Od.  1.  1996 
Od.  1.  1996 
Od.  1.  1996 
Od.  1.  1996 
Od.  1,  1996 
Od.  1,  1996 
on.  1,  1996 

Od.  1,  1996 
Od.  1,  1996 
Od.  1.  1996 


4SXn       Jan.  1.  1997 
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Mniofichc  CFB  EdWon: 

Subscription  (moled  at  iHuad) WJOO  1997 

IndMduot  copies IJOD  1997 

Complete  set  (one-time  moing)  — . 26400  1996 

Complete  set  (one-time  molng)  — HAJBO  199S 

'  Btcouw  Mt  3  ■  91  amjoi  con^Mion,  Nm  voksn*  a>d  oi  prawious  woiunws 
ewuld  bv  retained  oi  a  pwmonsni  rdatanca  wwce. 

'Ttw  July  1,  1966  adUion  of  32  cn  Ports  1-189  conkans  o  note  only  lor 
Parts  1-39  indusiv*.  Foi  Sw  M  tut  of  lt»  Oatara*  AcquMion  ■■guMtow 
«)  tats  1-39,  consiit  ttw  ttvw  CR  woiunws  iMMd  as  of  Jiiy  1.  I9M,  containing 
Imspciti 

'llw  Jiiy  1.  1986  adMon  of  41  CR  Choptan  MOC  contoira  a  nott  only 
loi  CtHSitafs  1  to  49  nduBvc.  Fat  llw  U  IkI  of  procuemani  ngulaeuw 
in  OopMn  I  to  49.  can««  llw  atewan  CR  wolumas  iauad  as  of  July  I, 
Wa4  cof^olnng  ttwsa  dnplars. 

'Mo  anwndmanls  to  Ms  vokjiw  wsfa  pfomulgolad  dtfing  itta  pafiod  Apr. 
1.  WO  to  Ma.  31.  1997.  Tha  CR  voluma  iayad  Aprt  1,  1990,  shotM  ba 

*No  omanctnanls  waie  pvofnulgolad  duk^  tha  paiiod  Odobav  1.  1996  to 
Ssplantiaf  30>  1996.  Wia  CR  vokcna  imad  OcWmi  1 ,  1995  shouW  ba  raloinad. 

*No  oniawtnanls  to  Ms  wokma  waia  pra>n4galad  during  tha  paiiod  July 
t,  m«  to  Jiaia  3a  1997.  Iha  «aluma  iauad  J^  1.  1996,  AotM  ba 


Wduld  you  like 
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if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  AffectBd).  the 
Federal  Register  Index,  or  both. 

LSA  •  Uet  o(  CFR  SeeUone  AflKted 

The  LSA  (Uet  of  CFR  Secbone  Affected) 
is  deeigned  to  lead  ueers  of  the  Code  of 
Federal  Regulations  to  amendatory 
acions  pMUhed  in  the  Federal  Register. 
The  LSA  is  jipued  monthly  in  cumulative  form. 
EnMes  indtoale  the  nature  of  the  change 
such  as  revised,  removed,  or  comected. 
$27  per  year. 
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Tide  3— 

The  President 


Presidential  Detemiiiiatioii  No.  M-2 

Presidential  Determination  on  the  Proposed  Agreement  for 
Cooperation  Between  the  Government  of  the  United  States  of 
America  and  the  Government  of  the  Federative  Republic  oi 
Brazil  Concerning  Peaceful  Uses  of  Nuclear  Energy 


Memorandum  Cor  the  Secretaiy  of  Stale  [and]  the  Secretaiy  (rf  Envi^gy 

I  have  considered  the  proposed  Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of  America  and  the  Government  of  the 
Federative  Republic  of  Brazil  Concerning  Peaceful  Uses  of  Nuclear  Energy, 
along  with  the  views,  recommendations,  and  statements  of  the  interested 
agencies. 

I  have  determined  that  the  performance  of  the  agreement  will  jwomote, 
and  %vill  not  ccmstitute  an  unreasonable  risk  to.  the  common  defense  and 
security.  Pursuant  to  section  123  b.  of  the  Atomic  Energy  Act  of  1954. 
as  amended  (42  U.S.C.  21S3(b)).  I  hereby  approve  the  proposed  agreement 
and  authorize  you  to  arrange  bx  its  execution. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  determina- 
tion in  the  Federal  BegMter. 


OsIllUXi^AAA<rtVMidb^^\/s 
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DB>ARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspection 
Sarvlce 

7CFR  Part  301 

[Doetot  No.  97-06e-7] 

Madltarranaan  Fruit  Fly;  Removal  of 
Quarantir>ad  Araas 

AQBICY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKM:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
removing  all  or  portions  of  the 
quarantined  areas  in  Hillsborough, 
Manatee,  Orange,  Polk,  and  SarasOta 
Counties,  FL,  from  the  list  of 

auarantined  areas.  We  have  determined 
lat  the  Mediterranean  fruit  fly  has  been 
eradicated  from  these  areas  and  that 
restrictions  are  no  longer  necessary. 
This  action  reUeves  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  these  areas. 
DATES:  Interim  rule  effective  October  15, 
1997.  Consideration  virill  be  given  only 
to  comments  received  on  or  before 
December  22, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
£)ocket  No.  97-056-7,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3c03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-056-7.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 


FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APmS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236.  (301)  734- 
8247:  or  e-mail: 
mstefan@aphis.usda.gov. 

SUPPLEMBITARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly,  Ceratkis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
'  infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  imcommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fruit  fly 
regulations  (contuned  in  7  CFR  301.78 
through  301.78-10  and  referred  to 
below  as  the  regulations)  restrict  the 
interstate  movement  of  regulated 
articles  from  quarantined  areas  to 
prevent  the  spread  of  Medfly  to 
noninfested  areas  of  the  United  States. 
Since  an  initial  finding  of  Medfly 
infestation  in  Hillsborough  Coimty.  FL. 
in  June  1997,  quarantined  areas  have 
included  all  or  portions  of  Hillsborough, 
Manatee,  Orange,  Polk,  and  Sarasota 
Counties,  FL. 

In  an  interim  rule  effective  on  June 
16. 1997.  and  published  in  the  Federal 
Register  on  June  20. 1997  (62  FR  33537- 
33539,  Docket  No.  97-056-2),  we  added 
a  portion  of  Hillsborough  County,  FL.  to 
the  list  of  quarantined  areas  and 
restricted  the  interstate  movement  of 
regulated  articles  from  that  quarantined 
area.  In  a  second  interim  rule  effisctive 
on  July  3, 1997,  and  published  in  the 
Federal  Register  on  July  10, 1997  (62  FR 
36976-36978,  Docket  No.  97-056-3),  we 
expanded  the  quarantined  area  in 
Hillsborough  Coimty,  FL,  and  added 
areas  in  Manatee  and  Polk  Counties,  FL, 
to  the  list  of  quarantined  areas.  In  a 
third  interim  rule  effective  on  August  7, 
1997,  and  published  in  the  Federal 
Register  on  August  13, 1997  (62  FR 
43269-43272,  Docket  No.  97-056-4),  we 
further  expanded  the  quarantined  area 
by  adding  new  areas  of  Hillsborough 
County,  FL,  and  an  area  in  Orange 
County.  FL,  to  the  list  of  quarantiaed 
areas.  In  that  third  interim  rule,  we  also 
revised  the  entry  for  Manatee  County, 
FL,  to  make  the  boimdary  lines  of  the 


quarantined  area  more  accurate.  In  a 
fourth  interim  rule  efliective  on 
September  4, 1997,  and  published  in  the 
Fecial  Register  on  September  10, 1997 
(62  FR  47553-47558,  Dockfit  No.  97- 
056-5),  we  qtiarantined  a  new  area  in 
Polk  County,  FL,  and  an  area  in  Sarasota 
County,  FL. 

We  have  determined,  based  on 
trapping  surveys  conducted  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  and  Florida  State  and 
county  agency  inspectors,  that  the 
Medfly  has  been  eradicated  from  all  or 
portions  of  the  quarantined  areas  in 
Hillsborough,  Manatee,  Orange,  Polk, 
and  Sara^ta  Cotmties.  FL.  The  last 
finding  of  the  Medfly  thought  to  be 
associated  with  the  infestation  in  these 
areas  occurred  on  July  24. 1997.  Since 
then,  no  evidence  of  infestation  has 
been  foimd  in  these  areas.  We  are, 
therefore,  removing  these  areas  from  the 
list  of  areas  in  §  301.78-3(c]  quarantined 
because  of  the  Medfly.  As  a  result  of  this 
action,  there  are  no  longer  any 
quarantined  areas  in  Manatee,  Orange, 
and  Sarasota  Counties,  FL.  Portions  of 
Hillsborough  and  Polk  Counties  remain 
quarantined. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportimity  for  public  comment. 
The  areas  in  Florida  afiiected  by  this 
document  were  quarantined  to  prevent 
the  Medfly  from  spreading  to 
noninfested  areas  of  the  United  States. 
Because  the  Medfly  has  been  eradicated 
from  these  areas,  and  because  the 
continued  quarantine  status  of  these 
areas  would  impose  unnecessary 
regulatory  restrictions  on  the  public, 
immediate  action  is  warranted  to  relieve 
restrictions. 

Because  prior  notice  and  other  public 
procedures  wdth  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  rule  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
dociunent  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
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amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  amends  the  Medfly 
regulations  by  removing  all  or  portions 
of  the  quarantined  areas  in 
Hillsborough,  Manatee,  Orange,  Polk, 
and  Sarasota  Counties,  FL.  This  action 
affects  the  interstate  movement  of 
regulated  articles  from  these  areas. 
There  are  approximately  592  small 
entities  that  could  be  affected,  including 
9  transportation  terminals,  223  fruit 
stands,  28  flea  markets,  4  processing 
plants,  25  farmers'  markets,  189 
nurseries  (primarily  retail),  149  mobile 
produce  vendors,  113  food  stores,  2  firuit 
shippers,  3  commercial  growers,  6 
garbage  service  firms,  1  vegetable 
packinghouse,  and  1  hauler/harvester. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  small  entities  operating  in  the 
State  of  Florida.  In  addition,  most  of 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate  movement,  and  the  sale  of 
these  articles  would  not  be  affected  by 
this  interim  regulation. 

Therefore,  removing  all  or  portions  of 
the  quarantined  areas  in  Hillsborough. 
Manatee,  Orange,  Folk,  and  Sarasota 
Counties,  FL,  should  have  a  minimal 
economic  effect  on  the  small  entities 
operating  there.  We  anticipate  that  the 
economic  impact  of  Ufting  the 
quarantine,  though  positive,  will  be  no 
more  significant  than  was  the  minimal 
impact  of  its  imposition. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule:  (2)  has  no 
retroactive  effect:  and  (3)  does  not 


require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperworic 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etseq.). 

List  of  Subjects  in  7  CFR  Fart  301 

-  Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C  147a,  150t>b.  ISOdd, 
150ee,  150ff,  161, 162,  and  164-167;  7  CFR 
2.22,  2.80.  and  371.2(c). 

2.  In  $  301.78-3,  paragraph  (c),  the 
entry  for  Florida  is  revised  to  read  as 
follows: 


1301.78-3    CkMrantlned 


(c)*  •  • 
FLORIDA 

Hillsborough  County.  That  portion  of 
Hillsborough  County  beginning  at  the 
intersection  of  1-75  and  the  Hillsborough/ 
Pasco  County  line:  then  west  along  the 
Hillsborough/Pasco  County  line  to  the 
section  line  dividing  sections  5  and  6,  T.  27 
S.,  R.  18  E.;  then  south  along  the  section  line 
dividing  sections  5  and  6,  T.  27  S.,  R.  18  E. 
to  Veterans  Expressway;  then  south  along 
Veterans  Expressway  to  Erhlich  Road;  then 
west  along  Erhlich  Road  to  Gunn  Highway; 
then  north  along  Gunn  Highway  to  Mobley 
Road:  then  west  along  Mobley  Road  to 
Racetrack  Road:  then  southwest  along 
Racetrack  Road  to  the  Pinellas/Hillsborough 
County  line;  then  south  along  the  Pinellas/ 
Hillsborough  County  line  to  1-275;  then  east 
along  1-275  to  the  western  most  land  mass 
at  the  eastern  end  of  the  Howard  Franklin 
Bridge:  then  along  an  imaginary  line  along 
the  shoreline  of  the  Old  Tampa  Bay,  Tampa 
Bay.  and  Hillsborough  Bay  (including  the 
Interfoay  Peninsula.  Davis  Island.  Harbour 
Island.  Hooker's  Point,  and  Port  Sutton)  to 
the  northern  shoreline  of  the  Alafia  River's 
extension:  then  east  along  the  northern 
shoreline  of  the  Alafia  River  to  1-75;  then 
north  along  1-75  to  the  point  of  beginning. 

Polk  County.  That  portion  of  Polk  County 
beginning  at  die  intersection  of  State 
Highway  60  (Van  Fleet  Drive)  and  West  Van 
Fleet  Drive  (not  Business  60):  then  east  along 
State  Highway  60  (Van  Fleet  Drive)  to  U.S. 
Highway  17;  then  north  along  U.S.  Highway 
17  to  the  section  line  dividing  sections  27 
and  28  .  T.  29  S,  R.  25  E.;  then  north  along 
the  ssction  line  dividing  sections  27  and  28, 


T.  29  S.,  R.  25  E.  to  Thomhill  Road;  then 
north  along  Thomhill  Road  to  State  Highway 
540;  then  west  along  State  Highway  540  to 
the  section  Une  dividing  sections  31  and  32. 
T.  28  S.,  R.  25  E.;  then  north  along  the  section 
line  dividing  sections  31  and  32,  T.  28  S.,  R. 
25  E.  to  State  Highway  542:  then  west  along 
State  Highway  542  to  SUte  Highway  37 
(South  Florida  Avenue);  then  south  along 
State  Highway  37  (South  Florida  Avenue)  to 
State  Highway  572  (Drane  Field  Road);  then 
*vest  along  State  Highway  572  (Drane  Field 
Road)  to  Harden  Boulevard;  then  south  along 
Harden  Boulevard  to  Lake  Miriam  Drive; 
then  west  along  Lake  Miriam  Drive  to  Old 
State  Road  37;  then  south  along  Old  State 
Road  37  to  State  Highway  37;  ^en  south 
along  State  Highway  37  to  State  Highway  60; 
then  east  along  State  Highway  60  to  the  point 
of  beginning. 

Done  in  Washington,  DC,  this  15th  day  of 
October  17. 1997. 

CraigARaed, 

Acting  AdminisUvtor,  Animal  and  Plant 

Health  Inspection  Sendee. 

(FR  Doc.  97-27813  Filed  10-20-97;  8:45  am] 


0EPART1MENT  OF  AGRICULTURE 

Animal  and  Plant  H«alth  lnap«ction 
S«rvic« 


7  CFR  Part  301 
[Docket  No.  97-102-1] 

Medlterranaan  Fruit  Fly;  Addition  to 
Quarantined  Areaa 

r 

AGENCY:  Animal  and  Plant  Heahh 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY;  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
adding  a  portion  of  Los  Angeles  County, 
CA,  to  the  list  of  quarantined  areas,  and 
restricting  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Mediterranean  fruit  fly  into 
noninfested  areas  of  the  continental 
United  States. 

DATES:  Interim  rule  effective  October  16, 
1997.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  22, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-102-1,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  suite  3C03,  4700  River  Road 
Unit  in.  Riverdale,  MD  20737-1238,. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-102-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
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Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  cm  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATfON  CONTACT:  Mr. 

Michael  B.  Stefan.  Operations  Officer, 
Domestic  and  Emergency  Progranu, 
PPQ,  APfflS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236.  (301)  734- 
8247;  or  e-mail: 
m8tefanQaphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Backgronnd 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemaim),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
catise  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  xmcommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  fruit  fly 
regulations  (7  CFR  301.78  through 
301.78-10;  referred  to  below  a^the 
regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  Medfly  to  noninfBsted  areas  of  the 
United  States. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  that  an  infestation  of 
Medfly  has  occurred  in  a  portion  of  Los 
Amjeles  County,  CA. 

Tne  regulations  in  §  301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 
equivalent  to  those  imposed  on  the 
interstate  movement  of  regulated 
articles,  and  the  designation  of  less  than 
the  entire  State  as  a  quarantined  area 
will  prevent  the  interstate  spread  of  the 
Medfly.  The  boundary  lines  for  a 
portion  of  a  State  being  designated  as 
quarantined  are  set  up  approximately 


four-and-one-half  miles  from  the 
detection  sights.  The  boundary  lines 
may  vary  due  to  factors  such  as  the 
location  of  Medfly  host  material,  the 
location  of  transportation  centers  such 
as  bus  stations  and  airports,  the  patterns 
of  persons  moving  in  that  State,  the 
number  and  patterns  of  distribution  of 
the  Medfly,  and  the  use  of  clearly 
identifiable  lines  for  the  boundaries. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  findings  described 
above,  we  are  amending  §  301.78-3  by 
adding  a  portion  of  Los  Angeles  County, 
CA,  to  the  list  of  quarantined  areas.  The 
new  qtiarantinad  area  is  described  in  the 
rule  portion  of  this  document. 

Emeigeiicy  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Medfly  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  tmder  these  conditions, 
we  find  good  cause  undw  5  U.S.C  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  pepod  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  commmits. 

Executive  Order  128M  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  amends  the  Medfly 
regulations  by  adding  a  portion  of  Los 
Angeles  County,  CA.  to  the  list  of 
quarantined  areas.  This  action  is     - 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Medfly  into 
noninfested  areas  of  the  United  States. 

This  interim  rule  afiiects  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  area  of  Los  Angeles  County, 
CA.  We  estimate  that  there  are  613 
entities  in  the  quarantined  area  of  Los 
Angeles  County,  CA,  that  sell,  process, 
handle,  or  move  regulated  articles;  this 
estimate  includes  2  farmers'  markets,  2 
community  gardens,  31  distributors,  4 
food  banks,  529  fruit  sellers,  4  growers, 
30  nurseries,  and  11  swapmeets.  The 


number  of  these  entities  that  meet  the 
U.S.  Small  Business  Administration's 
(SBA)  definition  of  a  small  entity  is 
unknown,  since  the  iaformation  needed 
to  make  that  determination  (i.e.,  each 
entity's  gross  receipts  or  number  of 
employees)  is  not  currently  available. 
However,  it  is  reasonable  to  assume  that 
most  of  the  613  entities  are  small  in 
size,  since  the  overwhelming  majority  of 
businesses  in  California,  as  well  as  the 
rest  of  the  United  States,  are  small 
entities  by  SBA  standards. 

Few,  ifany,  of  the  613  entities  will  be 
significantly  affected  by  the  quarantine 
action  taken  in  this  interim  rule  because 
few  of  those  entities  move  regulated 
articles  outside  die  State  of  California 
during  the  normal  course  of  their 
business.  Nor  do  consumers  of  products 
purchased  from  those  entities  generally 
move  those  products  interstate.  The 
effect  on  any  small  entities  that  do  move 
regulated  articles  interstate  from  the 
quarantined  area  will  be  minimized  by 
the  availability  of  various  treatments 
that,  in  most  cases,  will  allow  those 
small  entities  to  move  regulated  articles 
interstate  with  very  little  additional 
costs.  Also,  many  of  those  small  entities 
sell  other  items  in  addition  to  regulated 
aiticles.  so  the  effisct,  if  any,  of  the 
interim  rule  should  be  minimal. 

Under  these  drcmnstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subfect  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  mle. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have  ' 
been  prepared  for  this  rule.  The  site 
specific  environmental  assessment  and 
programmatic  Medfly  environmental 
impact  statement  provide  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
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eradication  of  the  Medily  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finHing  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  teq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CTR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  fcr  public 
inspection  at  USDA,  room  U41.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.*In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  MFORMATION  CONTACT. 

Paperwork  RaductioB  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501 
et  seq.). 

List  of  SiAfecti  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping  '  f  •  *  " 

requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARAHTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Aathoriljr:  7  U.S.C.  147a.  ISObb.  ISOdd. 
ISOee.  ISOff,  161.  162.  and  164-167;  7  CFR 
2.22.  2.80.  and  371.2(c). 

2.  In  §  301.78-3.  paragraph  (c)  is 
amended  by  adding  an  entry  for  Los 
Angeles  County,  CA,  in  alphabetical 
order,  to  read  as  follows: 

|301.7»-3    Quarantinadaraw. 

•        •        •        •        • 


CALIFORNIA 

Lot  Angeles  County.  That  portion  of  Los 
Angeles  County  in  the  Walnut  Park  and 
Huntington  Park  areas  bounded  by  a  line 
beginning  at  the  intersection  of  State 
Highway  60  and  Intentate  Highway  5;  then 
southeast  along  Interstate  Highway  5  to 
Garfield  Avenue:  then  southwest  along 
Garfield  Avenue  to  Florence  Avenue;  then 
southeast  along  Florence  Avenue  to  Old 
River  School  Road;  then  southwest  along  Old 
River  School  Road  to  Firestone  Boulevard; 
then  southeast  along  Firestone  Boulevard  to 
Paramount  Boulevard;  then  southwest  along 
Paramount  Boulevard  to  Interstate  Highway 
105;  then  west  along,  Interstate  Highway  105 
to  Interstate  Highway  710;  then  southwest 
along  Interstate  Highway  710  to  Rosecrans 
Avenue;  then  west  along  Rosecrans  Avenue 
to  Interstate  Highway  110;  then  north  along 
Interstate  Highway  110  to  Interstate  Highway 
105:  then  west  along  Interstate  Highway  105 
to  Normandie  Avenue;  then  north  along 
Nonnandie  Avenue  to  Martin  Luther  ICing,  )r. 
Boulevard;  then  east  along  Martin  Luther 
King,  )r.  Boulevard  to  Interstate  Highway 
110:  then  north  along  Interstate  High%vay  110 
to  Adams  Boulevard;  then  southeast  along 
Adams  Boulevard  to  San  Pedro  Street;  then 
northeast  along  San  Pedro  Street  to  Interstate 
Highway  10;  then  east  along  Interstate 
Highway  10  to  State  Highway  60;  then  east 
along  State  Highway  60  to  the  point  of 
beginning. 
*         •         •         •         • 

Done  in  Washington,  DC,  this  16th  day  of 
October  1997. 

CraigA.taed. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  97-27815  Filed  10-20-97: 8:4^am| 

HUJNQ  CODE  341«-a«-P     ~ 


DEPARTMENT  OF  AQRICULTURE 

Animal  and  Plant  Health  Inspaction 
Service 

9  CFR  Part  94 
{Docket  No.  97-040-2J 

Change  in  Disease  Status  of  Spain 
Because  of  Hog  Ctwiera 

AQ8ICY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


(c) 


-.fiiij 


f:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations  by 
runoving  Spain  from  the  list  of 
countries  considered  to  be  free  from  hog 
cholera.  We  took  this  action  based  on 
reports  we  received  from  Spain's 
Ministry  of  Agriculture  that  an  outl»eak 
uf  hog  cholera  had  occurred  in  Spain. 
As  a  result  of  this  action,  there  are 
additional  restrictions  on  the 
importation  of  pork  and  pork  products 


into  the  United  States  from  Spain,  and 

the  importation  of  swine  from  Spain  is 

prohibited. 

EFFECTIVE  DATE:  The  interim  rule  was 

effBctive  on  April  18, 1997. 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 

John  Cougill,  Staff  Veterinarian, 

Products  Program,  National  Center  for 

Import  and  &cport,  VS,  APHIS,  suite 

3B0S,  4700  River  Road  Unit  40, 

Riverdale,  MD  20737-1231.  (301)  734- 

3399;  or  e-mail: 

jcougill9aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  on  April 
18, 1997,  and  published  in  the  Federal 
Regiater  on  May  27, 1997  (62  FR  28619- 
28620,  Docket  No.  07-040-1).  we 
amended  the  regulations  in  §§  94.g(a) 
and  94.10(a)  by  removing  Spain  from 
the  list  of  countries  considered  to  be 
free  frt>m  hog  cholera. 

Comments  on  the  interim  nile  were 
required  to  be  received  on  or  before  July 
28, 1997.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
rule.    • 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12866 
and  12988.  and  the  Paperwork 
Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  pnx:ess  required  by  Executive 
Order  12866. 

Regulatory  Flexilality  Act 

This  rule  affirms  an  interim  rule  that 
amended  the  r^ulations  by  removing 
S{>ain  from  the  list  of  countries  that  are 
considered  to  be  free  of  hog  cholera.  We 
took  this  action  based  on  reports  we 
received  from  Spain's  Ministry  of 
Agriculture  that  an  outbrefJc  of  hog 
cholera  had  occurred  in  Spain.  As  a 
result  of  this  action,  there  are  additional 
restrictions  on  the  importation  of  pork 
and  pork  products  into  the  United 
States  from  Spain,  and  the  importation 
of  swine  from  Spain  is  prohibited. 

The  United  States  produced  17,697 
million  pounds  of  poric  with  a  gross 
income  of  $10  billion  in  1995.  Porii 
imports  in  1995  were  approximately  593 
million  pounds,  while  exports  were  582 
million  pounds.  Prior  to  the  interim 
rule,  the  United  States  did  not  import 
any  live  swine  from  Spain.  In  1995,  the 
United  States  imported  57,320  pounds 
of  pork  frtim  Spain  and  exported  37,480 
pounds  to  Spain.  This  is  equivalent  to 
0.01  percent  and  0.006  percent  of  the 
total  U.S.  imports  and  exports  of  pork, 
respectively.  As  the^  proportions  show. 
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U.S.  pork  trade  with  Spain  has  been 
voy  small.  The  interim  .rule  could  result 
in  less  pork  being  imported  into  the 
United  States  from  Spain. 

Among  the  jxitential  entities  that  may 
be  affected  by  the  interim  rule  are  U.S. 
producers,  consumers,  and  importers. 
Since  the  amount  of  pork  imported  from 
Spain  has  been  so  small  compared  to 
the  amount  produced  domestically  and 
total  pork  imports,  no  impact  on 
consumer  and  producer  prices  is 
expected.  Also,  there  should  be  litde  or 
no  impact  on  importers.  Because  the 
amount  of  poik  imported  from  Spain 
has  been  so  small,  importers  should 
easily  find  replacements  from  other 
approved  sources. 

Further,  if  poik  imports  from  Spain 
were  not  restricted  and  hog  cholera  was 
introduced  into  the  United  States  from 
Spain,  the  economic  impact  on 
consiuners,  tax  payers,  and  exporters 
could  be  great  Consumers  woiUd  be 
affected  by  increased  costs  and  reduced 
availability  of  poik.  The  cost  to  tax 
payers  to  eradicate  or  contain  the 
disease  would  be  considerable. 
Exporters  would  likely  face  restrictions 
on  exporting  pork  to  tiaditional  foreign 
fnarkets.  AfEacted  producers  would  face 
inrrnnsed  pmHnrtinn  costs.  The  benefits 
of  avoiding~the  potential  cost  of  a 
disease  outbreak  outwei^is  by  for  the 
ininimftl  impact  of  this  rule  on 
consiuners,  producers,  and  importers  of 
poric  prtxiucts. 

Undw  them  drcumstances.  the 
Administrattv  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subject*  in  9  CFR  Part  94 

Aaimel  diseases,  Impocts.  Livortock, 
Meal  and-meat  products.  Milk,  Pouitiy 
and  peultry  proiducts.  Reporting  and 
recordkeeping  requiremrats. 


PART  94    WNDCnPCaT.  FOOT-AND- 
MOimfOISEASE,  FOWL  PEST  (FOWL. 
PLAQOE),  EXOnC4«WCA8TLE 


Done  in  Washington,  DC,  this  15th  day  of 
October  1997. 

CniigA.Re«l, 

Acting  Administrator.  Animal  and  Pkatt 
Health  Inspection  Service. 
(FR  Doc.  97-27812  Filed  10-20-47;  8:4S  am] 
aajJNQ  CODE  M10-34-P 


DEPARTMBIT  OF  TRANSPORTATION 
Federal  Aviation  Adminiattation 

14  CFR  Part  39 

p>ocket  Na  86-CE-2»-AD;  Amandmant  39- 
10171;  A086-«7-MR1) 

RIN2120-AAi4 

AlPMonhlnasa  Dbactivas;  Pllaliia 
Dr  illart-Nuf  inai  i  Ltd.  (Formerly  Britlan* 
Norman)  BN2A  MIC  111  Sarlaa 
Alrplanea 

AGBUCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  nnal  rule. 


NOe  GHOLSRA,  AND  BOVME 
SPOMOTOmi  BiCEPHALOPATHV; 
PWOWUULPAM&HfeSIHICIfcU 
MPOaTATIONS 

Accordia^,  we  are  adopting  as  a- 
final  rule,  withoitf  change,  the  inlwim 
rule  that  amended  9  CFR  94  and  Aat 
was  published  at  62  FR  28619-2862000 
UKf  27.1997. 

Aeifcwaj  7  US.C  147B.  ISOsa.  161.  IM^ 
and  4S0e  19  US.C  UOt;  21  U.S.C  111.  IMa. 
urn.  tUh.  iMc^  1941 !».  and  IMk  ax 
U.S.C  aTOl:  42  U.S.C  4331  aid  4332: 7  CFR 
2.22. 2.a0k  Mid  371.a(d).    . 


:  This  amendment  revise* 
Airworthiness  Directive  (AD)  86-07-02, 
which  curreatly  requires  repetitively 
inspecting  the  jimction  of  the  torque 
link  lug  and  upper  case  of  the  main 
lan<itng  gear  (KCLG)  torque  link 
assemblies  for  cracks  on  Pilatus  Britten- 
Norman  Ltd.  (Pilatus  Britten-Norman) 
BN-2A,  Bhb<^B,  BI^2T.  and  BN2A  MK. 
Ill  sole*  airplanes,  and  replacing  any 
part  found  crackad  with  a  like  part  This 
AD  remove*  from  the  appIicabUity  the 
BN-2A.  BN-2B.  and  BN-ZT  series 
airplanes,  and  retains  the  repetitive 
inspection  and  replacement  (if 
necessary)  requirements  erf  AD  86-07- 
02  for  the  BN2A  MK.  Ill  series 
airplanes.  This  AD  restilts  from  the 
Federal  Aviation  Administration's 
determination  that  additional  AD  action 
needato  betaken  oa  the  BN-2A,  BN- 
2B,  and  BN-2T aerie*  airplane*.  Tbi* 
additional  actioo  vdlLbe  addie**ed  in  a 
•eparate  AD.  The  actions  specified  l>y 
diis  AD  are  iatraded  to  prevent  fiulura 
of  the  main  landing^ser  caused  by 
cncks  in  the  torque  link  area,  which 
could  lead  to  loa*  of  contiol  of  the 
airplane  during  landing  c^Mrationi. 
DATB:  Efiactive  November  28, 1997. 
TIm  incozporatien  by  reference  of 
certain  pubUcetion*  listed  in  the 
regulations  is  apfvoved  by  the  Director 
of  the  Pedaral  Register  as  of  Novambar 
28.1997. 

A0IMC98B:  Saiyio*  iaioHBatiao  that 
applies  to  this  AD  may  he  obtained.^om 
Peirey  Hydraulica  Limitad.  Qaverham. 
Biiatol,  EngMnd;  or  Pilatus  Biittan- 
Noonan  Limited.  Bembridga,  Isle  o£ 
Wi^  UnitadlOBgdom  P03S  SPRi 


telephone  44-1983  872511;  facsimile 
44-1983  873246.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  86-CE-23- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missoiui  64106;  or  at  the 
Office  of  die  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FUmHER  INFORMATION  CONTACT:  Mr. 
S.M.  Nagara)an,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  Qty,  Missouri 
64106;  telephone  (816)  426-6032; 
facsimile  (816)  426-2169. 

StiPWJMDfTARY  WTOnMATION; 

Events  leading  to  the  lamance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Pilatus  Britten-Norman  BN2A 
MK.  Ill  series  airfdanes  was  published 
in  the  Federal  Rwgittttr  as  a  notice  of 
proposed  rulemddng  on  May  27, 1997 
(62  FR  28644).  The  NPRM  proposed  to 
revise  AD  86-07-02  by  removing  the 
BN-2A,  BN-2B,  and  BN-2T  series 
airplanes  from  the  applicability  of  that 
AD.  The  NPRM  proposed  to  retain  the 
requiranent  of  repetitively  inspecting 
the  function  of  the  torque  link  lug  and 
upper  case  of  the  MLG  torque  link 
assemblies  for  the  BN2A  MK.  Ill  series 
airplane*.  The  FAA  is  issuing  a  separate 
AD  action  for  the  BN-2A,  BN-2B,  and 
BN-2T  series  airplanes  to  require  a 
modification  that  when  incorp<xated, 
would  eliminate  the  repetitive 
inspection  requiranent  currendy 
racpdred  by  AD  86-07-02. 
Accompliriiment  of  the  proposed 
inspections  as  specified  in  the  NPRM 
would  be  in  acomlance  with  Faiiey 
HydranUcs  Limited  Service  Bidletin 
(SB)  32-7,  Issue  3,  dated  January  30, 
1990;  and  Fairey  Hydraulics  Limited  SB 
32-10.  Issue  2,  d^ed  Novambw  10. 
1902. 

interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
jn^lring  of  this  amendment  No 
comments  were  received  on  the 
proposed  AD  or  dw  FAA's 
detannination  of  the  cost  to  the  pi^dic. 


ThtFAA'k] 

After  carsfiil  review  of  all  available 
infisnnation  related  to  the  subject 
preiented  above,  the  FAA  ha* 
detennined  that  air  safety  end  tb* 
puUic  intere*t  require  tlw  adoption  (rf 
the  AD  as  proposed  except  for  adaor 
editorial  cooections.  The  FAA  has 
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detennined  that  these  minor  collections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  biuden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  9  airplanes  in 
the  U.S.  r^istry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
workhour  per  airplane  to  accomplish 
the  initial  inspection,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  S540  or  $60  per 
airplane.  This  figure  only  takes  into 
accoimt  the  cost  of  the  initial  inspection 
and  does  not  take  into  accoimt  the  cost 
of  any  repetitive  inspections.  The  FAA 
has  no  way  of  determixdng  the  number 
of  repetitive  inspections  each  of  the 
owners/operators  will  incur  over  the  life 
of  the  affected  airplanes. 

In  addition,  the  inspections  are 
currenUy  required  by  AD  86-07-02  on 
the  9  affected  airplanes.  This  AD  does 
not  require  any  additional  actions  over 
that  already  required  by  AD  86-07-02. 

Kegulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiacts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  pr 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detennined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
'  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative^  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final    ^ 
evaluation  prepared  for  this  action  is 
contained  in  the  Riiles  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  A0CME88ES. 

ListofSabfectiiBl4CFEPait3t    .. 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safaty. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  deleg^ed  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DtRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


49  U.S.C  106(g),  40113,  44701. 

f30.iS   [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
86-07-02,  Amendment  39-5382,  and  by 
adding  a  new  AD  to  read  as  follows: 

80-07-02  Rl     PlUtiia  Britten-Norman  Ltd: 

Amandmant  39-10171;  Docket  No.  88- 
CE-23-AO.  Revises  AD  86-07-02, 
AmenHnwrnt  39-5382. 
Applicability:  Models  BN2A  MK.  111. 
BN2A  MK.  111-2,  and  BN2A  MK.  111-3 
airplanes  (all  aerial  numben),  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  to  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
efiect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addiillsud  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  prior  to  farther 
flight  ajfter  the  eSective  date  of  this  AD  (see 
Note  2)  or  within  100  hours  time- in-service 
(TIS)  after  the  last  ins(}ection  accomplished 
in  accordance  with  AD  8&-07-02.  whichever 
occurs  later,  and  thereafter  at  intervals  not  to 
exceed  100  hours  TIS. 

Note  2:  The  "prior  to  further  flight  after  the 
effective  date  of  this  AD"  compliance  time 
was  the  original  initial  compliance  time  of 
AD  88-07-02,and  is  twlag  retained  to 
provide  credit  and  continuity  for  alraady- 
aocomplished  and  future  in^Mctioas. 

To  prevent  failure  of  the  main  landing  gear 
causedrby  cracks  in  the  torque  link  assembly 
area,  which  could  lead  to  loss  of  control  of 
the  airplane  during  landing  operations, 
accomplish  the  following: 

(a)  Inspect  the  junction  of  the  torque  link 
lug  and  upper  case  for  cracks  (using  a  10- 
power  magnifying  glass  or  by  dye  penetrant 
methods)  in  accordance  with  Fairey 
Hydraulics  Limited  Service  Bulletin  (SB)  32- 
7,  Issue  3.  dated  January  30, 1990:  or  Fairey 
Hydraulics  SB  32-10.  Issue  2.  dated 
November  10, 1992.  as  applicable.  Pilatus 
Bhttan-Norman  SB  BN-2/SB.  173,  bsue  3. 
dated  November  16, 1990.  references  Fairey 
Hydraulic  Limited  SB  32-7;  and  Pilatus 
Britten-Norman  SB  BN-2/SB.209.  Issue  1. 
dated  November  30, 1992,  refierences  Fairey 
Hydraulic  Limited  SB  32-10: 


(b)  If  cracked  parts  are  found  during  any 
of  the  inspections  required  by  this  AD.  prior 
to  further  flight,  replace  the  cracked  parts 
with  airworthy  parts  in  accordance  v^ith  the 
applicable  maintenance  manual. 

(c)  If  the  landing  gear  is  replaced,  only 
equal  pairs  of  the  same  manufacturer  are 
approved  as  replacement  parts.  Mixing  of 
difilBrent  manufacttuer  landing  gears  is  not 
authorized. 

(d)  The  intervals  between  the  repetitive 
inspections  required  by  this  AD  may  be 
adjusted  up  to  lO  percent  of  the  specified 
interval  to  allow  accomplishing  these  actions 
along  with  other  scheduled  maintenance  on 
the  airplane. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  inspection  requiieoMnts 
of  this  AD  can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  he  approved  by  the 
Manager.  Small  Airplane  Directorate.  1201. 
Walnut  suite  900.  Kansas  Qty .  Missouri 
64106. 

(1)  The  lequeist  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspwctor,  who  may  add  commaats  and  then 
send  it  to  the  Manager,  Small  Airplane 
Directorate.  ^ 

(2)  Ahemative  methods  of  compliai>ce 
approved  for  AD  86-07-02  are  considered 
approved  as  alternative  methods  of 
compliance  for  this  AD.  ^ 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  AirpUme 
Directorate. 

(g)  The  inspections  required  by  this  AD 
shall  be  done  in  accordance  with  Faiivy     *^ 
Hydraulics  Limited  Service  Bulletin  32-7, 
Issue  3,  dated  January  30, 1990.  or  Fairey 
Hydraulics  Service  Bulletin  32-10,  Issue  2, 
dated  November  10,  1992.  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  S  U.S.C.  5S2(a)  and  1  CFR* 
part  51.  Copies  may  be  obtained  from  Fairey 
Hydraulics  Limited,  Claverham,  Bristol. 
England:  or  Pilatus  Britten-Norman  Limited, 
Bembridge.  Isle  of  Wight.  United  Kingdom 
P03S  5PR.  Copies  may  be  inspected  ^t  the 
FAA.  Central  Region.  Office  of  the  Regional 
Counsel.  Roo^  1$58,  601  B.  12th  Street. 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW..  suite  700.  Washington.  OQ 

(h)  This  amendment  (39-10171)  revises  AD 
86-07-02.  Amendment  39-5382. 

(i)  This  amendment  (39-10171)  becomes 
eCfectiire  on  November  28. 1997. 

Issued  in  Kansas  City,  Kfissouri.  oo  i 

October  14. 1907. 
Mary  Ellen  Schatt. 

Acting  h4anager.  Small  Airplane  DuapUmta, 
Aiicnift  Certification  ServicB.  _  -•  •  •  ..j 
(FR  Doc.  97-27785  Filed  10-30£«7:  S.-4S  aol) 
■UMQ  ooof  4ete-ts-u 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 


14  CFR  Pari  39 

pocket  No.  9»-CE-2S-AO: 
10170;  AD  97-22-01] 

RM2120-AA64 


AnMndment  90- 


Airworlhinoes  DIractlvas;  Pilatus 
Brmen-Norman  Ltd.  (Formarly  Brittsn- 
Nonnan)  BN-2A.  BN-2B.  and  BN-2T 
Sarias  Airplanes 

AQBICY:  Federal  Aviation 

Administration,  DOT, 

ACnOM;  Final  role. 

tUMMdiRY:  This  amendment  adopts  a 
new  airworthiness  directive  that  applies 
to  Pilatus  Britten-Norman  Ltd.  (Pilatus 
BrittMi-Norman)  BN-2A.  BN-2B,  and 
BN-2T  series  airplanes.  This  AD 
requires  repetitively  inspecting  the 
junction  of  the  torque  link  lug  and 
upper  case  of  the  main  landing  gear 
(Ml£)  toniue  link  aasemblies  for  cracks, 
and  replacing  any  MLG  torque  link 
assembly  with  a  Modification  A39  MLG 
torque  link  assembly,  either 
immediately  when  cracks  ate  fbtmd  or 
after  a  certain  period  of  time  if  cracks 
are  not  found.  Replacing  all  MLG  torque 
link  assemblies  with  Modification  A39 
MLG  torque  link  assemblies  eliminates 
the  need  for  the  repetitive  inspections. 
These  repetitive  inspections  are 
currentiy  required  by  AD  86-07-02  for 
the  BN-2A,  BN-2B.  and  BN-2T  series 
airplanes,  as  well  as  the  BI^2A  MK.  Ill 
series  airplanes.  There  are  no  improved 
design  parts  for  the  BN2A  MK.  Ill 
series  airplanes.  The  Federal  AviaticHi 
Administration  (FAA)  is  issuing  in  a 
seperate  action  a  revision  to  AD  86-07- 
02  to  retain  the  repetitive  inspedtion 
and  replacement  (if  necessary) 
requirements  for  the  BN2A  MK.  Ill 
series  airplanes.  The  actions  specified  in 
this  AD  are  intended  to  prevent  failure 
of  the  main  lanrfhig  gear  caused  by 
cracks  in  the  torque  link  area,  which 
could  lead  to  loss  of  control  of  the 
airplane  during  landing  operations. 
DATES:  ESective  November  28. 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  ap{m>ved  by  the  Director 
of  the  Federal  R^;ister  as  of  November 
28, 1997. 

addresses:  Service  information  thet 
applies  to  this  AD  may  be  obtained  from 
Fairey  Hydraulics  Limited,  Claverham, 
Bristol,  England:  or  Pilatus  Britten- 
Norman  Limited,  Bembridge,  Isle  of 
Wight,  United  Kingdom  P035  5PR: 
telephone  44-1983  872511;  facsimile 
44-1983  873246.  This  infonnation  may 


also  be  examined  at  the  FAA,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  96-CE-25-AD, 
Room  1558. 601  E.  12tfa  Street,  Kansas 
Qty,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
S.M.  Nagarajan,  Aerospace  Engineer, 
Small  Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106:  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  MFORMATKM: 

Events  Leading  to  the  Iseuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Pilatus  Britten-Norman  BN-2A, 
BN-2B,  and  BN-2T  series  airplanes  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  May  27, 1997  (62  ¥R  28646).  The 
NPRM  proposed  to  require  repetitively 
inspecting  the  jtmction  of  the  torque 
link  lug  and  upper  case  of  the  MLG 
torque  link  assemblies  for  cracks,  and 
replacing  any  MLG  torque  link  assembly 
with  a  Kfodification  A39  MLG  torque 
link  assembly,  either  immediately  when 
cracks  are  found  or  at  a  certain  period 
of  time  if  cracks  are  not  found. 
Installation  of  the  improved  pah  would 
eliminate  the  need  for  the  repetitive 
inspections.  Accomplishment  of  the 
proposed  inspections  and  installation  as 
specified  in  the  NPRM  would  be  in 
accordance  with  Fairey  Hydraulics 
Limited  SB  32-4.  Issue  4,  dated  January 
30. 1990. 

Interested  paeons  have  been  afibrded 
an  opportunity  to  participate  in  the    , 
making  of  this  amendment  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's  ' 
determination  of  the  cost  to  the  pnUic. 

Tbe  FAA's  DetenniaatioB 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has        -  -, 
determined  that  air  safety  and  tbe^'. '  '^ 
pubUc  interest  require  the  adoption  of 
the  nde  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Tbe  FAA's  Aging  Commuterdass 
Airplane  Polky 

This  AD  applies  to  the  FAA's  aging 
commuter-claiss  airplane  policy.  This 


policy  simply  states  that  reliance  on 
repetitive  inspections  of  critical  areas  on 
commuter-class  airplanes  carries  an 
unnecessary  safety  risk  when  a  design 
change  exists  that  coidd  eliminate  or,  in  . 
certain  instances,  reduce  the  niunber  of 
those  critical  inspections.  The 
alternative  to  issuing  this  AD  would  be 
to  rely  on  repetitive  inspections  to 
detect  failure  of  the  MLG  torque  link 
assemblies  on  the  affected  airplanes. 

The  intent  of  the  FAA's  aging  . 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  112 
airplanes  in  the  U.S.  registry  that  would 
be  affected  by  this  AD,  the  FAA  has 
determined  that  approxinutely  25 
percent  are  opoated  in  scheduled 
passenger  service  by  11  difiierent 
operators.  A  significant  nxmiber  of  the 
remaining  75  percent  are  operated  in 
other  forms  of  air  transportation  such  as 
air  cargo  and  air  taxi. 

This  AD  allows  at  least  1,000  hours 
TIS  after  the  effective  date  of  the  AD 
before  mandatory  accomplishment  of 
the  design  modification  (upon  the 
accumulation  of  5,000  hours  TIS  or 
within  the  next  1 ,000  hours  TIS  after  the 
effective  date  of  the  AD,  whichever  is 
later).  The  average  utilization  of  the  fleet 
for  those  airplanes  in  commercial 
commuter  service  is  approximately  25 
to  50  hours  TIS  per  week.  Based  on 
these  figiires,  operators  of  commuter 
airplanes  involved  in  commercial 
operation  will  have  to  accomplish  the 
replacement  within  5  to  10  calendar 
months  (at  the  least)  after  this  AD 
becomes  effective.  For  private  owners, 
who  typically  operate  between  100  to 
200  hours  TIS  per  year,  this  will  allow 
5  to  10  years  (at  the  least]  before  the 
replacement  becomes  mandatory.  The 
time  it  would  take  those  in  air  cargo/air 
taxi  operations  before  the  replacement 
becomes  mandatory  is  imknown 
becai^se  of  the  wide  variation  between 
each  airplane  used  in  tlus  service.  The 
exact  ntmibers  would  fall  somewhere 
between  the  average  for  conunutet 
operators  and  private  operators.  -      '  «^ 

CoatluqMCt 

.  The  FAA  estinutes  that  112  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
13  workhours  per  airplane  to 
accomplish  th^  AD  (1  workhour  pet 
inspection  and  12  woddiouis  for  the 
installation),  and  that  the  average  labor 
rate  is  appraxinoately  $60  an  hour.  Parts 
cost  approximately  $6,200  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
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estimated  to  be  $781,760  or  S6.980  per 
airplane. 

The  inspections  are  currently  required 
on  the  112  affected  airplanes  by  AD  86- 
07-02.  This  AD  would  not  require  any 
additional  inspection  requirements  over 
that  already  required  by  AD  86-07-02. 
In  addition,  the  cost  figiues  referenced 
above  are  based  on  the  presiunption  that 
no  affected  airplane  operator  has 
incorporated  the  inspection-terminating 
installation.  Pilatus  Britten-Norman 
does  not  know  the  number  of  parts 
distributed  to  the  affected  airplane 
owners/operators.  Niunerous  sets  of 
parts  were  sent  out  to  the  owners/ 
operators  of  the  affected  airplanes,  but 
over  the  yeozs  Pilatiis  Britten-Norman 
has  not  retained  these  records. 

Regulatory  Flexibility  Determination 
and  Analyias 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionaily 
biudened  by  government  regulations. 
The  RFA  requires  government  agencies 
to  determine  whether  rules  would  have 
a  "significant  economic  impact  on  a 
substantial  number  of  small  «ititi«s," 
and,  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  alternatives  to  the 
rule  are  considered.  FAA  Order 
2100. 14A.  Regulatory  FlexibiUty  Criteria 
and  Guidance,  outlines  FAA  prooedures 
and  criteria  for  compl]ring  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental- 
jtirisdictiMis.  A  "substantial  number"  is 
defined  as  a  niunber  that  is  not  less  than 
11  and  that  is  more  than  one-third  of  the 
smaU  entities  subject  to  a  rule,  or  any 
niunber  of  small  mtities  Judged  to  b» 
substantial  by  the  rulemaking  offidaL  A 
"significant  economic  impact"  is 
defined  by  an  annualized  net 
compliance  cost,  adjusted  for  in  nation, 
which  is  greater  than  a  threshold  ami 
level  for  defined  entity  types. 

The  entities  that  wrould  oe  affected  1^ 
this  AD  are  mostly  in  the  portion  of 
Standard  Industrial  Classification  (SKI) 
4512.  OpKmUm  of  Aircraft  for  Hire, 
classified  as  "unadieduled.    FAA  Order 
2100. 14A  seU  the  size  threshold  for 
snail  entities  operating  aircraft  in  this 
category  at  nine  ca  fewer  aircraft  owned 
and  the  annualised  cost  thrasholds  of  at 
least  $4.97S  (1996  doUais)  for 
unscheduled  operatws.  A  faui^year  Ufa 
for  the  torque  link  assembly  aqd  capital 
cost  of  I5>percmt  would  e^^lish  ah 
enmielised  cost  of  S2.445  (1996  dollars). 
This  is  less  than  so-percent  of  the 


threshold  cost  of  $4,975  per  year.  In 
order  to  incur  costs  of  at  least  $4,975, 
an  entity  would  have  to  operate  three  or 
more  of  the  airplanes  referenced  in  this 
AD.  FAA  data  shows  that  only  five 
small  entities  operate  three  or  more  of 
these  airplanes.  In  addition,  this  data 
shows  that  approximately  60  entities 
operate  the  airplanes  referenced  in  this 
AuD,  but  that  only  15  of  these  entities 
(one-fourth)  operate  two  or  more  of 
these  airplanes. 

Based  on  this  information,  less  than 
tme-third  of  the  entities  will  incur 
significant  operating  costs  under  FAA 
Order  2100.14A.  Therefore,  this  AD  will 
not  significantly  affiect  a  number  of 
small  entities. 

A  copy  of  the  full  Cost  Analysis  and 
Regulatory  Flexibility  Determination  for 
this  AD  may  be  examined  at  the  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
96-CE-25-AD.  Room  1558,  601  E.  12th 
^raet.  Kansas  Gty,  Missouri. 

Regulatory  Impact 

The  regulations  adofrted  herein  will 
not  have  substantial  direct  efiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detwmined  that  this  final  rufe  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
owtify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rufe"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impect.  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  die  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepered  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption . 


List  of  Subfects  m  14  CFR  Part  M 

Air  transpaitati(».  Aircraft  Aviation 
safcty.  IhcorporatiaQ  by  reCnence, 
Safety. 


AdopCiaBoftke 

Accordingly,  pursuant  to  the 
auth«ity  delegated  to  me  l^  the 
Administiatar,  the  Federal  Aviati<ui 
Administxation  amends  part  39  of  the 
Federal  Aviation  Re^ilatioos  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMrity:  49  U.S.C  106(g).  40113. 44701. 

139.13    [AmendecQ 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

• 

•7-22-01    Pilatua  Britln-Noimn: 

Amendment  39-10170;  Docket  No.  9&« 
CE-2S-AD. 
Applicability:  Models  BN-2.  BN-2A.  BN- 
2A-2.  BN-2A-3.  BN-2A-6,  BN-2A-8.  BN- 
2A-9.  BN-2A-20.  BN-2A-21,  BN-2A-26. 
BN-2A-27.  BN-2B-20.  BN-2B-21.  BN-2B- 
26,  BN-2B-27.  and  BN-2T  airplanes  (all 
serial  numbers),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplane ;  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiscted.  the 
owner/operator  must  request  apfxoval  £Dr  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  {{)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  replacement,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
wliminatBd,  the  request  should  include 
specific  {soposed  actions  k>  address  it 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD.  unless  already 
accomplished. 

To  prevent  feilure  of  the  main  landing  gear 
caused  by  cracks  in  the  torque  link  assanSily 
area,  which  could  lead  to  loss  of  contn>I  of 
the  airplane  duriBg  landing  operations, 
accomplish  the  following: 

(a)  Prior  to  further  flight  after  the  effective 
date  of  this  AD  cff  within  the  next  100  hours 
time- in-service  (TIS)  after  the  iMt  iaspectioa 
required  by  AD  86-07-02.  whiclraver  occua 
later,  and  thereafter  at  intervals  not  to  exceed 
100  hours  TIS  until  the  instailatioos  requirad 
by  paragraph  (c)  of  this  AD  are  accomplished, 
insiMct  the  jimetion  of  the  torque  link  lug 
and  upper  case  of  all  maia  laadiaggear 
(MLG)  tocque  link  assemblies  &■  rtmhn 
(using  a  10-power  magnifyias  glass  or  by  dye 
penetrant  methods).  Accompush  these 
in^pactioos  in  accordance  %rith  the 
AOCOMPUSHMBNT  INSTRUCnCff4S 
section  of  Pairey  Hydraulics  LnnitBd  Senrice 
Bulletin  (SB)  32-4.  Issue  4,  dated  January  3a 
199a  Pifetns  Britten-Nonnan  SB  BN-2/ 
SB.17e,  bane  4.  November  16. 199a 
rdbrences  this  s«vic*  buUMin. 

Neto  2:  The  inspections  tequked  by 
paragraph  (a)  of  this  AD  wars  initially  a  potr 
of  AD  86-07-02.  which  applied  to  die  BN2A 
MX.  Ill  aeries  airpiaoes  as.  well  as  the 
aiiplaaes  affected  by  this  ABl  The  "priar  to 
further  fli^  after  the  effective  date  (rf  this 
AD"  cooipliancs  time  was  the  original  initial 
Qomphancs  Mm*  of  AD  96-07-02.  andis 
being  retained  to  provide  credit  and 
coatinuity  fcr  aheady-accompHshed  and 
fature  inspections. 


5««?& 
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(b)  If  any  cracks  are  found  during  any  of 
the  inspections  required  by  this  AD,  prior  to 
further  flight,  replace  the  MLG  torque  link 
assembly  with  a  Modification  A39  MLG 
torque  link  assembly  In  accordaiKre  with  the 
ACCXDMPUSHMENT  INSTRUCTIONS 
section  of  Fairey  Hydraulics  Limited  SB  No. 
32-4.  Issue  4,  dated  January  30. 1990. 

(1)  Repetitive  inspections  are  no  longer 
required  when  all  MLG  torque  assemblies  are 
replaced  with  Modification  A39  MLG  torque 
link  assemblies. 

(2)  Repetitive  inspections  may  no  longer  be 
required  on  one  MLG  torque  assembly,  but 
still  be  required  on  another  if  all  haven't  been 
replaced  with  a  Modification  A39  MLG 
torque  link  assembly. 

(c)  Upon  the  accumulation  of  5,000  hours 
TIS  or  within  the  next  1.000  hours  TIS  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  unless  already  accomplished  as 
specified  in  paragraph  (b)  of  this  AD.  replace 
each  MLG  torque  link  assembly  with  a 
Modification  A39  MLG  torque  link  assembly 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairey  Hydraulics 
limited  SB  No.  32-4.  Issue  4.  dated  January 
30.1990. 

(d)  The  intervals  betvreen  the  repetitive 
inspections  required  by  this  AD  may  be 
adjusted  up  to  10  percent  of  the  specified 
interval  to  allow  accomplistiing  these  actions 
along  with  other  scheduled  maintenance  on 
the  airplane. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  wrtiere  the  Inspection  requirements 
of  this  AD  can  be  accomplished. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate.  1201 
Walnut,  suite  900.  Kansas  City,  Missouri 
M106.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Small  Airplane 
Directnate. 

Nets  3:  Infbnnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obt^ned  from  the  Small  Airplane 
Directorate. 

(g)  The  inspections  and  replacement 
required  by  this  AD  shall  be  done  in 
accordance  with  Fairey  Hydraulics  Limited 
S«vice  Bulletin  (SB)  32-4.  Issue  4,  dated 
January  30. 1990.  This  incorporation  by 
refisrence  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  mayte 
obtained  from  Fairey  Hydraulics  Limited, 
Qaverfaam,  Bristol.  England;  or  Pilatus 
Britten-Norman  Limited.  Bembridge,  Isle  of 
Wight.  United  Kingdom  P035  5PR.  Copies 
may  be  inspected  at  the  FAA,  Central  Region. 
Office  of  the  Regional  Counsel.  Room  1558. 
601  E.  12th  Street,  Kansas  City.  Missouri,  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700, 
Washington,  IX. 

(h)  TUs  amendment  (39-10170)  becomes 
effactive  on  November  28, 1997. 


Issued  in  Kansas  City,  Missouri,  on 
October  14. 1997. 
Mary  EUea  Schiitt. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-27795  Filed  10-20-^7;  8:45  am] 
aajjNQ  oooe  4aio-i3-u 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

IDoctot  Ma  97  MM  246  AD;  Amendment 
39-10168;  AD  97-19-iq 

RIN2120-AA64 

Ainworthiness  Directives;  Fokker 
lyiodei  F28  Mark  0100  Series  Airplanes 

AQBCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  doctunent  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
97-19-16.  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Fokker  Model  F28  Mark  0100  series 
airplanes  equipped  with  Rolls-Royce 
Tay  650-15  engines,  by  individual 
notices.  This  AD  requires  axevision  to 
the  FAA-approved  Airplane  Flight 
Manual  (Ai^)  to  include  procedures  to 
prohibit  use  of  reverse  engine  thrust 
power  settings  between  idle  and 
emergency  maxiinum;  and  submission 
of  a  report  to  the  airplane  manufactiuer. 
This  action  is  prompted  by  a  report  that, 
during  preparation  for  takeoff,  an  engine 
fjan  blade  failiue  occurred,  followed  by 
an  engine  fire.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
imcontained  engine  fan  blade  failure 
due  to  high  cycle  fatigue  cracking, 
which  could  result  in  loss  of  thrust  from 
the  affected  engine  and  secondary 
damage  to  aircraft  and/or  fire. 
DATES:  Effective  October  27.  1997,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  97-19-16.  issued  on 
September  12, 1997,  which  contained 
the  requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
Novembw  20,  1997. 
A00RES8CS:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
246-AD.  1601  Lind  Avenue,  SW.. 
Rentim,  Washii^ton  96055-4056. 
FOR  FURTHER  MRMMATKM  CONTACT:  Tim 
Dulin,  Aoospace  Engineer. 


Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2141:  fax  (425)  227-1320. 
SUPPLBCNTARY  WTOnMATION:  On 
September  12, 1997,  the  FAA  issued 
emergency  AD  97-19-16,  which  is 
applicable  to  Fokker  Model  F^8  Mark 
0100  series  airplanes  equipped  with 
Rolls-Royce  (RR)  Tay  650-15  engines. 

That  action  was  prompted  by  a  report 
that  during  preparation  for  takeoff,  a 
Fokker  Model  F28  Mark  0100  series 
airplane  equipped  with  Rolls-Royce  Tay 
650-15  oigines  sustained  an  engine  fan 
blade  failure,  followed  by  an  engine  fire. 
Investigation  revealed  that  five  fan 
blades  failed  at  the  rt>ot  area,  three  fan 
blades  failed  at  mid-height,  and  the 
remainder  were  severely  damaged. 

Further  investigation  revealed  that  all 
five  fan  blades  failed  due  to  rapid  high 
cycle  fatigue  cracking  with  low  cycle 
fatigue  cracking  origin.  Evidence  of 
rapid  high  cytJe  fatigue  cracldng 
indicates  that  an  operational  effect  is 
causing  hi^  vibratory  stresses.  Rolls 
Royce  considers  that  the  high  cycle 
fatigue  cracking  was  caused  by  vibration 
during  previous  thrust  revarser 
applications.  This  condition,  if  not 
corrected,  could  result  in  uncontained 
engine  fan  blade  failure  due  to  high 
cycle  fatigue  cracking,  wdiich  could 
result  in  loss  of  thrust  btun  the  affected 
engine  and  secondary  damage  to  aircraft 
and/(H'fire. 

FAA's  Cowchisions 

'    This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bifateral 
airworthiness  agreement,  the 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  has  kept  the  FAA  informed 
of  the  sittiation  described  above.  The 
FAA  has  examined  the  findings  of  the 
RLD,  reviewed  all  available  information, 
and  determined  that  AD  action  is 
necessary  Ux  products  of  this  tjrpe 
design  that  are  certificated  for  operation 
in  the  United  States. 

Explanation  of  the  Reqairements  of  the 
Ruk 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  emergency  AD  97-19-16  to 
require  a  revision  to  the  FAA-approved 
Airplane  Flight  Manual  (AFM).  The 
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revision  includes  procedures  to  prohibit 
use  of  reverse  engine  thrust  power 
settings  between  idle  and  emergency 
maximum. 

This  AD  also  requires  that  operators 
submit  a  report  to  the  airplane 
manufacturer  describing  any  occurrence 
where  the  idle  reverse  thrust  limitations 
specified  in  this  AD  are  exceeded. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAAmay  considex 
further  rulemaking. 

Pnblkatton  and  E£bctivity  of  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  September  12, 1997, 
to  all  known  U.S.  owners  and  operators 
of  Fokker  Model  F28  Mark  0100  series 
airplanes  equipped  with  Rolls-Royce 
Tay  650-15  en^nes.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  to  make  it  efEsctive  as  to  all 
persons. 

CiwihiiIb  Iii>He<l 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safiaty  and,  thus,  was  not 
preceded  by  notice  and  an  opportiuiity 
for  public  conunent,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
sobmitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOORESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  comm«iter's  ideas  and 
suggestions  is  extremely  helpfiil  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-246-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


RegulatDiy  Impact 

The  regulations  adc^ted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distiftution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
«nergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediires,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  locatifm  provided 
under  the  caption  AOOAESSES. 

Lbl  of  Sobjecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safsty. 

Adoptkm  of  the  ABendiinnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Amtkatitr.  49  U.S.C  10e{g).  40113,  44701. 


%99.i9    [AnMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-l»-lS    Fokksr  AmeBdment  39-10169. 
Docket  97-NM-240-AD. 
Applicability:  Model  F28  Marie  0100  seriw 
airplanes  equipped  with  Rolls-Royce  (RR) 
Tay  650-15  engines,  certificated  in  any 
category. 

Not*  1:  This  AD  applies  to  each  airpiane 
identified  in  the  preceding  applicability 
provisioD,  regardless  of  whether  it  has  been       ^ 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  tliis  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  tliat  the  performance  of  the 
requirements  of  tliis  AD  is  affected,  the 
owner/operator  must  requeit  approval  for  an 
alteniative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  tKi«  AD. 
The  request  should  inclnde  an  assessment  of 
the  effect  of  the  modification,  altention.  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  aot 
been  eliminated,  the  request  should  include 
specific  propoaed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previovsly. 

To  prevent  uncontained  fiulure  of  the 
engine  £ui  blades,  which  could  result  in  loss 
of  thrust  from  the  affected  engine,  and 
secondary  damage  to  the  airplane  and/or  fire, 
accompli  the  following:    • 

(a)  Within  72  hours  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section, 
Subsection  2.06.01  "Thrust  Reverser,"  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  add  the  following.  This  may  be 
accomplished  tqr  inserting  a  copy  of  this  AD 
in  the  AFM. 

"THRUST  REVERSER 

Thrust  reversers  are  intended  for  groond 
use  only.  Intentional  use  of  reverse  thrust  in 
flight  is  prohibited.  After  reverse  thrust  has 
been  initiated,  a  fiill  stop  landii^  must  be 


Maximum  Reverse  Thrust  Lever  PoadoitM 

Normal  Operation: 
— file  idle  detent  position  shaU  not  be 

exceeded  in  normal  operation. 

Emergency  Opnation: 
— In  case  of  emergency,  the  emergency 

maximum  reverse  thrust  may  tw  used. 
— Stabilized  operation  with  the  reverse  lever 

in  an  intemMdiate  position  between  idle 

reverse  and  emergency  maTinium  reveise 

is  prohibited. 
— If  directional  control  problnns  occur. 

select  forward  idle. 

Exceeding  the  idle  reverse  thrust  limitations 
must  be  reported." 

(b)  If  the  idle  reverse  thrust  limitations 
specified  in  paragraph  (a)  of  this  AD  are 
exceeded,  within  10  days  after  exceeding  the 
idle  reverse  thrust  limitations,  submit  a 
report  of  that  occurrence  to  Fokker  Services, 
Technical  Support  Department,  P.  O.  Box 
75047, 1117  ZN  Schiphol  Airport,  The 
Netherlands.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
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provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Nola  2:  Information  concerning  tlie 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
.ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of^this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Netherlands  airworthiness  directive  BLA 
1997-091(A).  dated  September  9, 1997. 

(e)  This  amendment  becomes  efliective  on 
October  27, 1997,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  AD  97-19-16,  issued 
on  September  12, 1997,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on  October 
15. 1997. 

James  V.  Devany. 

Acting  ^4anage^,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-27787  Filed  10-20-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdministratlQn 

14CFRPart97 

[Docket  No.  28968;  Amdt  Na  180q 

RIN  212a-AA66 

Standard  Inetrument  Approach 
Proceduree;  Mtsceilaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 


designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Raster 
on  December  31. 1980.  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  references  in  the 
amendment  is  as  follows: 

For  Examination — 1.  FAA  Rules 
Docket.  FAA  Headquarters  Building. 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SlAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMB^TARY  INF0RMATKX4:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procedures  (SlAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
doctunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SlAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 


expei\sive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
tho  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
puolishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  lealized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  fcmn 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPS.  This  amendment  also  identifies 
the  airpcHt.  its  location,  the  prtx^dure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upcHi  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circimistances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
efiiective  in  less  than  30  days.  For  the 
remaining  SLAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Fiuther.  the  SlAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SLAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SlAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SlAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SlAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"signfficant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Navigation  (air). 

Isaued  in  Wuhington.  OC  on  July  It.  1997. 
TVonas  E.  StBcluy. 
Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoldng 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

AaUiurity:  49  U.S.C.  106(g),  40103,  40113. 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

M  97.23,  t7.».  »7^,  »7J».  97.31. 97.83, 
97.3S    [Amsndsdl 

By  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN:  §97.25  LOC,  LOC/DME. 
LDA,  LDA/DME.  SDF,  SDF/DME; 
8  97.27  NDB,  NDB/DME;  §  97.29  US, 
ILS/DME,  ISMLS.  MLS.  MSL/DME. 
MLS/RNAV;  §97.31  RADAR  SL^Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  *   '  Effective  Augutt  14.  1997 

Champaign-Uibana.  IL.  University  of  Dlinois- 

WUlard,  VOR  RWY  18.  Orig 
Champaign-Urbana,  IL.  University  of  Illinoia- 

Willard.  GPS  RWY  18,  Orig 
Champaign-Urbana,  IL.  University  of  Illinois- 

Willard,  GPS  RWY  36,  Orig 
Kendalhrille.  IN.  Kendallville  Muni.  VOR  or 

GPS-A,  Amdt  6.  CANCELLED 
Kandailville,  IN,  KsndallviUe  Muni.  VOR/ 

DME- A.  Orig 
La  Pwta.  IN.  La  Poite  Muni.  VOR  or  GPS- 

A.  Amdt  8 
La  Porte,  IN,  U  Porte  Muni,  LOC  RWY  2. 

Orig 
La  Porte.  IN,  La  Porte  Muni,  VOR/DME 

RNAV  or  GPS  RWY  20.  Amdt  5 
Fort  Wotli.  TX.  Fort  Worth  Alliance.  ILS 

RWY  16L.  Amdt  3 
Houston.  TX.  William  P.  Hobby,  VOR/DME 

RWY  17,  Amdt  1 

•  •  'Effective  September  11.  1997 

Buibank.  CA.  BuifaanJc-Clendale-Paaadena. 

GPS-A  Orig 
Upland.  CA.  Cable.  GPS  RWY  6.  Orig 
Victorville.  CA.  Southern  California 

International.  GPS  RWY  17.  Orig 
Montrose.  CO,  Montrose  Regional.  GPS  RWY 

13.  Orig 


Montrose,  GO,  Montrose  Regional.  GPS  RWY 

17.  Orig 
Montrose,  CO,  Montrose  Regional,  GPS  RWY 

35,  Orig 
Deland,  FL.  Deland  Muni-Sidney  H  Taylor 

Field.  VOR  or  GPS  RWY  23.  Amdt  2 
Wast  Palm  Beach,  FL.  Palm  Beach  Intl.  LOC 

EC  RWY  27R.  Amdt  12A.  CANCELLED 
Agana.  Guam.  Guam  International.  GPS  RWY 

6L.  Orig 
Agana.  Guam,  Guam  International.  GPS  RWY 

24R.Orig 
Houlton,  ME.  Houlton  bitl.  VOR  RWY;i, 

Amdt  10 
Des  Moines,  lA,  Des  Moines  Intl,  RADAR-1. 

Amdt  17,  CANCELLED 
Majiut)  Atoll,  Marshall  Islands.  Marshall 

Islands  InU,  GPS  RWY  7.  Orig 
Majuro  Atoll,  Marshall  Islands.  Marshall 

Islands  Intl.  GPS  RWY  25.  Orig 
Sand  Island,  Midway  Islands,  Midway  Atoll- 
Henderson  Field.  GPS  RWY  6.  Orig 
Sand  Island.  Midway  Islands,  Midway  Atoll- 
Henderson  Field,  GPS  RWY  24,  Orig 
Minneapolis.  MN,  Minneapolis-St  Paul  Intl/ 
Wold-Chamberlain.  NDB  or  GPS  RWY  30L. 
Amdt  24 
Minneapolis,  MN.  Miimeapolis-St  Paul  Intl/ 
Wold-Chamberiain.  NDB  or  GPS  RWY  30R. 
Amdt  12 
Minneapolis.  MN.  Miimeapolis-St  Paul  Intl/ 

Wold-Chamberlain,  ILS  RWY  4,  /Vmdt  26 
Miimeapolis,  MN,  Minneapolis-St.  Paul  Intl/ 

Wold-Chamberlain,  ILS  RWY  22,  Amdt  5 
Minneapolis.  MN.  Minneapolis-St.  Paul  Intl/ 
Wold-Chamberlain.  ILS  RWY  12L,  Amdt  4 
Minneapolis.  MN,  Miimeapolis-St  Paul  Intl/ 
Wold-Chamberiain.  ILS  RWY  30R.  Amdt  8 
Minneapolis,  MN,  Minneapolis-St.  Paul  Intl/ 
Wold-Cbamberlain.  ILS  RWY  12R.  Amdt  6 
Miimeapolis,  MN,  Minneapolis-St  Paul  Intl/ 
Wold-Chamberiain.  ILS  RWY  30L.  /Vmdt 
42 
Rochester.  NY.  Greater  Rochester  Intl, 

RADAR  1,  Amdt  14,  CANCELLED 
RoU  Island,  North  Mariana  Islands.  RoU  Intl. 

GPS  RWY  9,  Orig 
Rou  Island.  North  Mariana  Islands,  Rota  Intl 

GPS  RWY  27,  Orig 
Saipan  Island.  North  Mariana  Islands.  Saipan 

Intl,  GPS  RWY  7,  Orig 
Saipan  Island,  North  Mariana  Islands,  Saipan 

Intl.  GPS  RWY  25,  Orig 
Tinian  Island,  North  Mariana  Islands.  West 

Tinian.  GPS  RWY  8.  Orig 
Tinian  Island,  North  Mariana  Islands.  West 

Tinian.  GPS  RWY  26,  Orig 
John  Day.  OR.  John  Day  State.  GPS  RWY  9. 

Orig 
Babelthuap  Island,  Palau.  Babelthuap/Koror, 

GPS  RWY  9,  Orig 
Babelthuap  Island.  Palau,  Babelthuap/Koror, 

GPS  RWY  27,  Orig 
Charleston.  SC,  Charleston  AFB/Intl,  VOR/ 
DME  or  TACAN  or  GPS  RWY  3,  /Vmdt  13 
Charieston,  SC,  Charleston  AFB/Intl.  VOR/ 

DME  or  TACAN  or  GPS  RWY  21.  /Vmdt  13 
Laurens.  SC.  Lamens  County,  GPS  RWY  8. 

Orig 
KoerM  Island.  States  of  Micronesia.  Kosrae 

GPS  RWY  5.  Orig 
Koarae  Island.  States  of  Micronesia.  Kosrae. 

GPS  RWY  23,  Orig 
Pohnpei  Island,  States  of  Micronesia. 

Pohnpei  Intl.  GPS  RWY  9.  Orig 
Potmpei  Island,  SUtes  of  Micronesia, 
Pohnpei  fatl.  GPS  RWY  27.  Orig 


Weno  Island,  States  of  Micronesia,  Chunk 

International,  GPS  RWY  4,  Orig 
Weno  Island,  States  of  Micronesia.  Chunk 

International.  GPS  RWY  22,  Orig 
Yap  Island.  States  of  Micronesia,  Yap 

International,  GPS  RWY  7,  Orig 
Yap  Island,  States  of  Micronesia.  Yap 

International.  GPS  RWY  25,  Chig 

(PR  Doc.  97-27743  FUed  10-20-97;  8:45  am) 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1228  and  1234 
RIN3096-AA70 

Transfar  of  Electronic  Records  to  the 
Nationai  ArcMvea 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  NARA 
regulations  relating  to  the  transfer  of 
permanent  electronic  records  to  the 
National  Archives  of  the  United  States. 
The  rule  clarifies  the  timing  of  transfers 
and  expands  the  forms  of  acceptable 
transfer  media.  The  rule  affects  Federal 
agencies. 

DATES:  Effective  November  20, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  November  20,  1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Thomas  E.  Brown  at  301-713-6630. 
SUPPLfMENTARY  STORMATION:  NARA 
published  a  notice  of  proposed 
rulemaking  on  July  29,  1996  (61  FR 
39373)  for  a  60-day  conmient  period. 
Comments  were  received  from  four 
agencies. 

One  agency  expressed  concern  that 
the  regulation  does  not  change  the 
requirement  that  records  be  transfianed 
in  either  ASCII  (American  National 
Standard  Code  for  Information 
Interchange)  or  EBCDIC  (Extended 
binary-coded  decimal  interchange 
code).  While  the  regulation  expands  the 
media  which  NARA  will  accept,  we  are 
unwilling  at  this  time  to  expand  the 
coding  formats  for  transfer  beyond 
ASCn  or  EBCDIC.  However  N/^RA 
continues  to  explore  additional  fbnnats 
which  will  meet  our  long-term 
preservation  and  access  needs.  To 
ensure  the  ability  to  access  the  records 
over  time,  the  aiT±ival  format  is  ASCII 
or  EBCDIC.  Conversion  to  these  formats 
is  easier  while  the  records  are  in  their 
creating  systems  rather  than  outside  of 
the  creating  systems  after  transfer. 
Therefore,  we  have  not  modified  the 
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requirement  for  data  to  be  in  ASCII  or 
EBCDIC  format  when  being  transfiarred 
to  NARA. 

One  comment  stated  that  NARA 
should  accept  relational  database  files 
with  embedded  control  characters 
associated  with  a  particular  database 
management  system.  Such  a  format 
would  be  proprietary  and  dependent  on 
a  particular  software  product.  Following 
the  transfer  to  NARA.  it  would  be 
problematic  as  to  whether  the  records 
would.be  accessible.  Rather  the  new 
regulation  calls  for  the  export  of  tables 
from  a  relational  data  base  as  software 
independent  files.  The  transfer  format 
is.  in  fact,  the  logical  format  used  in  a 
relational  database.  Hence  the 
regulation  outlines  the  procedure 
through  which  NARA  will  accept 
record^  from  relational  databases  but 
free  of  the  proprietary  control  characters 
which  would  limit  access. 

One  comment  recommended  that 
NARA  should  investigate  adding  to  the 
list  of  acceptable  media  CD-ROMs  that 
meet  ISO  standard  13346.  As  a  result  of 
this  comment,  NARA  technical  staff  has 
begun  investigating  this  standard  to 
determine  whether  NARA  can  proqess 
records  from  a  CD-ROM  recorded  in 
this  format.  If  (bis  investigation  proves 
successful,  NARA  will  further  amend 
the  CFR. 

One  agency  stated  that  NARA  must 
not  permit  public  access  to  nqn- 
permanent  software  on  a  CD-ROM 
imless  (1)  NARA  has  appropriate 
permission  to  use  and  the  public  has 
I>ennission  to  reproduce  the  software 
and  (2)  the  software  is  necessary  to 
access  permanent  records.  We  agree  that 
the  public  should  not  be  allowed  to 
reproduce  copyrighted  software  without 
permission.  NARA  will  establish 
internal  controls  for  managing  the 
research  complex  to  prevent 
unauthorized  reproduction  of  CD-ROMs 
which  contain  copyrighted  software. 
However,  section  109  of  the  Copyright 
Act  of  1976  outlined  the  "first  sale 
doctrine."  This  provision  allows 
NARA's  researchers  to  use  copyrighted 
software  in  the  NARA  research  complex 
"  for  access  to  records  on  a  CD-ROM. 

One  comment  stated  that-NARA 
should  not  provide  access  to  temporary 
files.  This  comment  led  us  to  reconsider 
the  proposed  use  of  CD-ROMs  in 
NARA's  research  complex,  and  we 
conclude<l  that  we  wiU  not  provide 
access  to  temporary  records.  If  an 
agency  transfers  both  permanent  and 
temporary  records  on  a  CD-ROM, 
NARA  will  copy  only  the  permanent 
records  and  return  the  CD-ROM  to  the 
agency  or  destroy  it.  In  this  final  rule, 
we  have  amended  36  CFR 
1228.188(c)(2)(ii)  to  reflect  this  policy. 


One  comment  objected  that  NARA 
permits  but  does  not  require  agencies  to 
submit  texttaal  documents  including 
formatting  codes,  because  such  codes 
may  carry  essential  structural 
information.  NARA  agrees  with  this 
comment.  Section  1228.188(d)(2)  of  the 
regulation  adds  an  option  for 
transferring  electronic  doctiments  that 
contain  formatting  codes.  At  this  time, 
only  SGML  formats  can  be  preserved 
permanently.  NARA  will  explore  other 
possibilities  to  preserve  structure  and 
format  of  electronic  documents.  We 
have  not  changed  the  regulation  in 
response  to  this  comment. 

One  comment  stated  that  the 
regulations  encourage  the  use  of  CD- 
ROMs  for  the  storage  of  electronic 
records.  It  went  on  to  conclude  that  the 
proposed  regulation  may  cause 
technical  personnel  to  argue  that  CD- 
ROM  is  an  appropriate  storage  media. 
36  CFR  1228.188  concerns  the  use  of 
CD-ROMs  for  the  transfer  of  records  to 
the  NARA.  It  does  not  address  the  use 
of  any  media  for  the  storage  of  records. 
The  selection  of  storage  media  for 
electronic  records  is  addressed  in  36 
CFR  1234.30.  An  agency  may  store 
records  on  any  media  but  must  be  able 
to  migrate  permanent  records  to  media 
acceptable  for  transfer  to  the  National 
Archives.  To  clarify  the  scope  of  the 
regulation,  we  have  modified 
§  1228.188(c)  to  state:  'This  section 
covers  the  transfer  of  permanent  records 
to  the  National  Archives;  it  does  not 
apply  to  the  use  and  storage  of  records 
in  agency  custody.  See  36  CFR  1234.30 
for  the  requirements  governing  the 
selection  of  electronic  records  storage 
media."  We  are  also  clarifying  36  CFR 
1234.30  to  reinforce  this  distinction 
between  storage  and  transfer  media. 

One  comment  noted  that  a  distinction 
exists  between  storing  records  and 
disseminating  information.  Specifically, 
the  comment  stated  that  WORM  (Write 
Qnce — Read  Many  Times)  technology 
should  be  used  to  store  records,  and 
CD-ROM  technology  should  be  used  to 
disseminate  information.  NARA  agrees 
that  there  is  a  difference  between  the 
storage  of  records  and  the  dissemination 
of  records.  Since  dissemination  of 
information  can-  include  the  transfer  of 
records  to  the  National  Archives,  the 
comment  endorses  our  proposed  change 
in  the  regulations.  This  change  in  the 
regulation  does  not  cover  the  storage  of 
records.  See  36  CFR  1234.28  for  the 
requirements  governing  the  selection  of 
electronic  records  storage  media.  This 
latter  regulation  does  not  dictate  storage 
media  for  the  records  while  in  agency 
use;  the  regulation  makes  clear  that  it  is 
an  agency  option.  NARA  will,  however. 


continue  to  monitor  the  status  of 
standardization  of  WORM  teclnology. 

One  comment  objected  that  export  of 
tables  from  a  relational  database  to  flat 
files  is  expensive  because  it  requires 
application  programming.  Most  records 
schedules  for  permanent  databases 
require  periodic  transfers,  but  special 
programming  would  only  have  to  be 
done  once,  if  at  all.  Special 
programming  is  not  necessary  in  many 
case&  because  the  files  could  be 
exported  using  any  of  a  variety  of  off- 
the-shelf  tools  for  data  extraction. 
Export  costs  can  also  be  minimized  by 
including  migration  in  the  design  of 
those  databases  that  contain  permanent 
records. 

One  comment  thought  that  NARA 
should  accept  imaged  documents  on 
WORM  media.  This  raises  two  issues: 
(1)  acceptance  of  image  formats,  and  (2) 
acceptance  of  WORM  media.  Currently, 
with  the  exception  of  the  CCTTT  format 
for  digital  facsimile  (FAX) 
transmissions,  ANSI  and  ISO  standards 
do  not  exist  for  any  image  format  or  for 
any  WORM  disk.  Qsnsequently  the 
acceptance  of  image  docimients  on 
WORM  media  would  result  in  the 
archival  records  being  stored  in  a 
proprietary  format  dependant  on  a 
proprietary  retrieval  system.  The  result 
would  be  either  the  loss  of  information 
as  a  result  of  technological  obsolescence 
or  extremely  expensive  preservation 
costs  to  migrate  the  images  and  storage 
media  to  new  technologies. 

In  §  1228.188(c)(2)(i).  we  have 
provided  more  complete  identification 
of  the  cited  industry  standard  for  CD- 
ROMs  that  is  incorporated  by  reference. 
In  §  1228.188(d)(3).  we  have  provided 
more  complete  identification  of  the 
cited  standard  for  digital  spatial  data 
files  and  its  ordering  source. 

We  recognize  the  concerns  that  this  ^ 
regulation  is  narrow  in  scope  and  does 
not  fully  address  the  needs  of  Federal 
agencies  for  NARA  guidance  in  an 
increasingly  electronic  environment. 
Impress! v^  developments  in  technology 
for  creating  records  have  not  been  ^ 
matched  by  technological  developments 
for  managing  them.  Because  of  these 
constraints.  NARA  has  taken  a 
conservative  approach  in  this  regulation 
to  ensure  that  the  electronic  records  we 
accession  today  are  usable  25  and  50 
years  from  now  when  current  software, 
hardware,  and  media  are  no  longer 
available.  NARA  is  working  to  expand 
our  capabilities  to  handle  electronic 
formats  and  media  that  Federal  agencies 
are  using  today.  We  are  developing  a 
successor  to  NARA's  Archival 
Preservation  System  (APS)  for  electronic 
records,  and  in  FY  1999,  we  will 
increase  APS  processing  capacity  to 
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50,000  files  per  year.  NARA  plans  to 
develop  the  capability  for  preserving 
document  image  files  in  FY  2000, 
textual  electronic  records  by  FY  2001, 
and  raster  and  vector  files  by  FY  2002. 
We  will  seek  the  involvement  and 
assistance  of  agencies  in  this  effort. 

This  rule  is  a  significant  regulatory 
action  for  the  purposes  of  Executive 
Order  12866,  and  has  been  reviewed  by 
OMB.  As  required  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
impact  on  small  entities.  "Hiis  rule  is  not 
a  major  rule  as  defined  in  5  U.S.C. 
Chapter  8,  Congressional  Review  of 
Agency  Rulemaking. 

List  of  Su^acts  in  36  CFR  Parts  122S 
and  1234 

Archives  and  records.  Computer 
technology.  Incorporation  by  reference. 

For  the  reasons  set  forth  in  the 
preamble,  Chapter  XII  of  title  36,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PAfm228-I>ISP08mON  OF 
FEDERAL  RECORDS 

1.  The  authority  citation  for  part  1228 
continues  to  read: 

Authority:  44  U.&C  chs.  21.  29.  and  33. 

2.  Section  1228.188  is  revised  to  read 
as  follows: 

11228.188    Baclronlc  recofda. 

(a)  Timing  of  transfers.  Each  agency  is 
responsible  for  the  integrity  of  the 
lecords  it  transfers  to  the  National 
Archives.  To  ensure  that  permanently 
valuable  electronic  records  are 
preserved,  each  Federal  agency  shall 
transfer  electronic  records  to  NARA 
pnnnptly  in  accordance  with  the 
agency's  records  disposition  schedule. 
Furthermore,  if  the  agmicy  cannot 
provide  proper  care  and  handling  of  the 
media  (see  part  1234  of  this  chapter),  or 
if  the  media  are  becoming  obsolete  and 
the  agency  cannot  migrate  the  records  to 
newer  media,  the  agency  shal^contact 
NARA  to  arrange  for  timely  transfer  of 
permanently  valuable  electronic 
records,  even  when  sooner  than 
provided  in  the  records  schedule. 

(b)  Temporary  retention  of  copy.  Each 
agency  shall  retain  a  second  copy  of  any 
permanently  valuable  electronic  records 
that  it  transfers  to  the  National  Archives 
until  it  receives  official  notification 
from  NARA  that  the  transfer  was 
successful  and  that  NARA  has  assumed 
responsibility  for  continuing 
preservation  of  the  records. 

(c)  Transfer  media.  This  paragraph 
covers  the  transfer  of  permanent  records 
to  the  National  Archives:  it  does  not 
apply  to  the  use  or  storage  of  records  in 


agency  custody.  See  36  CFR  1234.30  for 
the  requirements  governing  the 
selection  of  electrtmic  records  storage 
media.  The  agency  shall  use  only  media 
that  is  sound  and  free  frtim  defects  for 
such  transfers;  the  agency  shall  choose 
reasonable  steps  to  meet  this 
requirement.  The  media  forms  that  are 
approved  for  transfer  are  open  reel 
magnetic  tape,  magnetic  tape  cartridge, 
and  Compact-Disk,  Read  Only  Memory 
(CD-ROM),  as  described  in  paragraphs 
(c)  (1)  and  (2)  of  this  section. 

(1)  Magnetic  tape.  Agencies  may 
transfer  electronic  records  to  the 
National  Archives  on  magnetic  tape 
using  either  open-reel  magnetic  tape  or 
tape  cartridges.  Open-reel  magnetic  tape 
shall  be  on  Vi  inch  9-track  tap>e  reels 
recorded  at  1600  or  6250  bpi  that  meet 
ANSI  X3.39-1986.  American  National 
Standard:  Recorded  Magnetic  Tape  for 
Information  Interchange  (1600  CPI.  PE) 
or  ANSI  X3.54-1986.  American 
National  Standard:  Recorded  Magnetic 
Tape  for  Information  Interchange  (6250 
CPI,  Group  Coded  Recording), 
respectively-  Tape  cartridms  shall  be. 
18-track  3480-class  cartridges  recorded 
at  37.871  bpi  that  meet  ANSI  X3.180- 
1990,  American  National  Standard: 
Magnetic  Tape  and  Cartridge  for 
Information  Interchange — 18-Track. 
Parallel,  »/ii  inch  (12.65  mm),  37871  cpi 
(1491  cpmm),  Group-Coded — 
Requirements  for  Recording.  The  data 
shall  be  blocked  at  no  more  than  32.760 
bytes  per  block.  The  standards  dted  in 
this  paragraph  are  available  from  the 
American  National  Standards  Institute, 
(ANSI),  Inc.,  11  West  42nd  Street,  New 
York,  NY  10036.  They  are  also  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,,  Suite  700.  Washington, 
D.C.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  by  reference 
as  they  exist  on  the  date  of  approval  and 
a  notice  of  any  change  in  these  materials 
will  be  publl^ed  in  the  Federal 


Raster. 

{2)Cb/] 


U)  Compact-Disk,  Read  Onfy  Memory 
(CD-ROM).  Agencies  may  use  CD- 
ROMs  to  transfer  electronic  records 
scheduled  to  be  preserved  in  the 
National  Archives.  The  files  on  such  a 
CD-ROM  must  comply  with  the  format 
and  documentation  requirements 
specified  in  paragraphs  (d)  and  (e)  of 
this  section. 

(i)  CD-^OMs  used  for  this  purpose 
must  ccKiform  to  ANSI/NISO/ISO  9660- 
1990,  American  National  Standard  for 
Volume  and  File  Structure  of  CD-ROM 
for  Information  Exchange.  The  standard 
is  available  from  the  National 


Information  Standards  Organization 
(NISO),  P.O.  Box  1056,  Bethesda,  MD  or 
the  American  National  Standards 
Institute,  11  West  42nd  Street,  13th 
floor.  New  York  NY  10036.  It  is  also 
available  for  inspection  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700.  Washington. 
D.C.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  These 
materials  aie  incorporated  by  reference 
as  they  exist  on  the  date  of  approval  and 
a  notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 
Rnpster. 

(li)  Permanently  valiiable  electronic 
records  must  be  stored  in  discrete  files. 
The  CD-ROMs  transferred  may  contain 
other  files,  such  as  software  or 
temporary  records,  but  all  permanently 
valuable  records  must  be  in  files  that 
contain  only  permanent  records. 
Agencies  should  indicate  at  the  time  of 
transfer  if  a  CD-ROM  contains 
temporary  records  and,  if  so,  where 
those  records  are  located  on  the  CD- 
ROM.  The  agency  must  also  specify 
whether  NARA  should  return  the  CD- 
ROM  to  the  agency  or  dispose  of  it  after 
copying  the  permanent  records  to  an 
archival  medium. 

(iii)  In  some  cases,  permanently 
valuable  electronic  records  that  an 
agency  disseminates  on  CI>-ROM  exist 
on  other  media,  such  as  magnetic  tape. 
In  such  cases,  the  agency  and  NARA 
will  mutually  agree  on  the  most 
appropriate  mediimi  for  transfer  of  the 
records  to  the  National  Archives. 

(d)  Formats.  The  agency  may  not 
transfw  to  the  Natio^  Ajchives 
electronic  records  that  are  in  a  format 
dependent  on  specific  hardware  and/or 
software.  The  records  shall  be  written  in 
ASCII  or  EBCDIC  with  all  control 
characters  and  other  nmi-data  characters 
removed  (except  as  specified  in 
paragraphs  (d)  (1),  (2),  and  (3)  of  this 
section).  The  records  must  not  be 
compressed  unless  NARA  has  approved 
the  transfer  in  the  compressed  form  in 
advance.  In  such  cases,  NARA  may 
require  the  agency  to  provide  the 
software  to  decompress  the  records. 

(1)  Data  files  ana  databases.  Data  files 
and  databaJses  shall  be  transferred  to  the 
National  Archives  as  flat  files  or  as 
rectangular  tables;  i.e.,  as  two- 
dimensional  arrays,  lists,  or  tables.  All 
"records"  (within  the  context  of  the 
computer  program,  as  opposed  to  a 
Federal  record)  or  "tuples,"  i.e..  ordered 
collections  of  data  items,  within  a  file  or 
table  should  have  the  same  logical 
format  Each  data  element  within  a 
record  should  contain  only  one  data 
value.  A  record  should  not  contain 
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nested  repeating  groups  of  data  items. 
The  file  snould  not  contain  extraneous 
control  characters,  except  record  length 
indicators  for  variable  length  records,  or 
marks  delimiting  a  data  element,  field, 
record,  or  file.  If  records  or  data 
elements  in  different  files  need  to  be 
linked  or  combined,  then  each  record 
must  contain  one  or  more  data  elements 
that  constitute  primary  and/or  foreign 
keys  enabling  valid  linkages  between 
the  related  records  in  separate  files. 

(2)  Textual  documents.  Electronic 
textual  documents  shall  be  transferred 
as  plain  ASCII  files;  however,  such  files 
may  contain  Standard  Generalized 
Markup  Language  (SGML)  tags. 

(3)  Digital  spatial  data  files.  Distal 
spatial  data  files  shall  be  transferred  to 
NARA  in  accordance  with  the  Spatial 
Data  Transfer  Standard  (SDTS)  as 
defined  in  the  Federal  Information 
Processing  Standard  173-1  (jime  10, 
1994)  which  is  incorporated  by 
reference.  Digital  geospatial  data  files 
created  on  systems  procured  prior  to 
February  1994  which  do  not  have  a 
SDTS  capabiUty  are^exempt  from  this 
requirement.  Agencies  should  consult 
with  NARA  for  guidance  on  transferring 
noncompliant  digital  geospatial  data 
files  created  between  February  1, 1994 
and  the  effective  date  of  this  paragraph. 
The  standard  cited  in  this  paragraph  is 
available  from  the  National  Technical 
Information  Service,  Department  of 
Commerce,  Springfield,  VA  22161. 
When  ordering,  cite  FIPSPUB173-1. 
Spacial  Data  Transfer  Standard  (SDTS). 
Tnis  standard  is  also  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW^ 
Suite  700.  Washington,  D.C  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Raster  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  by  reference 
aslhey  exist  on  the  date  of  approval  and 
a  notice  of  any  change  in  these  materials 
will  be  publi^ed  in  the  Federal 
RMister. 

(4)  Other  categories  ofelectfxmic 
records.  Agencies  should  identify  any 
foreseeable  problems  in  the  possible 
transfer  of  potentially  permanent 
electronic  records  in  accordance  Mdth 
paragraphs  (d)  (1),  (2),  and.(3)  of  this 
section  at  the  time  the  records  are 
scheduled.  Special  transfer 
requirements  agreed  upon  by  NARA  and 
the  agency  shall  be  included  in  the 
disposition  instructions. 

(5)  NARA  consultation.  The  agenqy 
shall  consult  with  NARA  for  guidance 
on  the  transfer  of  types  of  electronic 
records  other  than  those  prescribed  in 
paragraphs  (d)  (1)^  {it),  and  (3)  of  this 
section. 


(e)  Documentation.  Dociunentation 
adequate  to  identify,  service  and 
interpret  electronic  records  that  have 
been  designated  for  preservation  by 
NARA  shall  be  transferred  with  the 
records.  This  documentation  shall 
include  completed  NARA  Form  14097. 
Technical  Description  for  Transfer  of 
Electronic  Records,  and  a  completed  ■ 
NARA  Form  14028.  Information  System 
Description  Form,  or  their  equivalents. 
Where  possible,  agencies  should  submit 
required  documentation  in  an  electronic 
form  that  conforms  to  the  provisions  of 
this  section. 

(1)  Data  files.  Documentation  for  data 
files  and  data  bases  must  include  record 
layouts,  data  element  definitions,  and 
code  translation  tables  (codebooks)  for 
coded  data.  Data  element  definitions, 
codes  used  to  represent  data  values  and 
interpretations  (^  these  codes  must 
match  the  actual  format  and  codes  as 
transferred. 

(2)  Digital  spatial  data  files.  Ehgital 
spatial  data  files  shall  include  the 
dociunentation  specified  in  paragraph 
(e)(1)  of  this  section,  in  addition, 
dociunentation  for  digital  spatial  data 
files  may  include  metadata  that 
ccHiforms  to  the  Federal  Geographic 
Data  Committee's  Content  Standards  for 
Digital  Geospatial  Metadata,  as  specified 
in  Executive  Order  12906  of  April  11, 
1994  (3  CFR,  1995  Comp.,  p.  882). 

(3)  Documents  containing  SGML  toigs. 
Documentadon  for  electronic  files 
containing  textual  documents  with 
SGML  tags  shall  include  a  table  for 
interpreting  the  SGML  tags,  when 
appropriate. 

PART  1234— ELECTRONIC  RECORDS 
MANAGEMENT 

3.  The  authority  citation  for  part  1234 
continues  to  read: 

Anthwrity:  44  U.S.C.  2904,  3101,  and  310S 

4.  In  §  1234.30,  pangrepb  (a)(4)  is 
revised  to  read:  Tkz.  . 

f  1234.30    OelecUon  and  maintsnanoe«i 


etectrontc  records  storage  nwdia. 


(a)* 


■.•C;,-4*  J 


(4)  If  the  media  contaiiis  permanent 
records  and  does  not  meet  ihe 
requirements  for  transferring  permanent 
records  to  NARA  as  outlined  in 
§  1228.188  of  this  chapter,  permit  the 
migration  of  the  permanent  records  at 
the  time  of  transfer  to  a  medium  which 
does  meet  the  requirements. 
•        *        •        •        • 

Dated:  October  IS,  1997. 
John  W.  CarUa. 
Archivist  of  the  United  States. 
(FRDoc  97-27822  FUe^  lf>-20-«i7;  8:45  sm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[VA07»-6020a;  FnL-6«0»-8I 

Approval  and  Promulgation  of  Air 
QtMllty  Implamantation  Plans; 
Virginia — General  Conformity  Rule 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Virginia.  This  revision  consists  of 
Virginia's  regulation  for  General 
Conformity  which  sets  forth  policy, 
criteria,  and  procediues  for 
demonstrating  and  assuring  conformity 
of  non-transportation  related  federal 
projects  to  all  appUcable 
implementation  plans.  The  intended 
efiect  of  this  action  is  to  approve 
Virginia's  General  Conformity  Rule  as  a 
SO*  revision. 

DATES:  This  action  is  effiactive  December 
22, 1997  unless  notice  is  received  on  or 
before  November  20, 1997  that  adverse 
or  critical  comments  will  be  submitted. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief.  Ozone/CO  ft 
Mobile  Sources  Section,  Mailcode 
3AT21.  U.S.  Environmental  Protection 
Agency.  Region  HI,  841  Chestnut 
Building.  Philadelphia.  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  Environmental 
Protection  Agency,  401  M.  Street,  S.W., 
Washington,  D.C.  20460;  and  the      '^  • 
Virginia  Department  of  Environmental 
C^ality,  629  East  Main  Street, 
Richmond,  Virginia  23219. 
FOR  FlWTHBt  INFORMATION  CONTACT:  Rose 
Quinto.  (215)  566-2182,  at  the  EPA 
Region  III  office  or  via  e-mail  at 
quinto.rose^pamaiLepa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be'submitted  in 
writing  to  the  above  Region  ID  address. 
SUPPl.EiNBfTARY  MFQRMATKM:  On 
January  27. 1997.  the  Virginia 
Department  of  Enviroiunental  Quality 
(DEQ)  submitted  a  formal  revision  to  its 
Stste  Implementation  Plan  (SIP)  to  EPA 
for  the  piupose  of  meeting  the 
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requirements  of  40  CFR  51.851,  State 
Implementation  Plans,  found  under  40 
CFR  51.  subpart  W,  Determining 
Conformity  of  General  Actions  to  State 
and  Federal  Implementation  Plans.  Part 
51.  subpart  W  is  commonly  referred  to 
as  the  federal  General  Conformity  Rule. 
The  DEQ  submittal,  which  is  the  subject 
of  this  approval  action,  is  Regulation  9 
VAC  5  Chapter  160 — Regulation  for 
General  Conformity.  The 
Commonwealth  of  Virginia  adopted  a 
rule  by  the  State  Air  Pollution  Control 
Board  on  August  13. 1996  in  accordance 
with  the  requirements  of  §  10.1-1308  of 
the  Virginia  Air  Polluti<m  Control  Law 
and  40  CFR  Part  51,  with  an  effective 
date  of  January  1, 1997.  This  action  to 
approve  Virginia's  General  Conformity 
regulation  as  a  SIP  revision  is  being 
taken  under  section  110  of  the  Clean  Air 
Act  (CAA). 

Summary  of  SIP  Revisioa 

Virginia  Regulation  9  VAC  5  Chapter 
160,  Regulation  for  General  Conformity, 
estabhshes  standards  and  procedures  to 
follow  when  evaluating  conformity  of 
non-transportation  related  federal 
projects  to  all  applicable 
implementation  plans  developed 
pursuantto  section  110  and  part  D  of 
the  CAA. 

At  40  CFR  part  51,  subpart  W.  EPA 
promulgated  the  federal  rule  for  Genmal 
Conformity  to  implement  section  176(c) 
of  the  CAA.  This  rule  sets  forth  policy, 
criteria,  and  procedures  for 
demonstrating  and  assuring  conformity 
of  federal  actions  to  all  appUcable 
implementation  plans  developed 
pursuant  to  section  110  and  part  D  of 
the  CAA.  The  rule  generally  applies  to 
federal  actions  except: 

(1)  Those  requirea  under  the 
transportation  conformity  r\ile  (40  CFR 
part  93.  subpart  A); 

(2)  Actions  with  associated  emissions 
below  specified  de  minimis  levels;  and 

(3)  Certain  other  actions  whidi  are 
exempt  or  presiuned  to  conform  to 
applicable  air  quality  implemantatioa 
plans.    

At  40  CFR  51.851.  State 
Implementation  Plans.  EPA 

Eromulgated  the  requiramants  diat  must 
a  adopted  by  the  state  and  submitted 
as  a  SIP  revision  to  implement  the 
General  Conformity  provisions.  The 
provisioDS  adopted  by  the 
Commonwealth  of  Virginia  for  General 
Conformity  are  those  contained  in  and 
required  by  the  federal  rule.  EPA  has 
reviewed  Virginia  Regulation  9  VAC  5 
Chapter  160,  Regulation  for  General 
Conformity,  and  has  determined  that  it 
satisfies  the  requiremeats  of  40  CFR 
51.851.  A  Technical  Support  Document 
(TSD)  has  bma  prepared  which  details 


the  EPA's  evaluation  of  Virginia 
Regulation  9  VAC  5  Chapter  160. 
Interested  parties  may  obtain  a  copy  of 
the  TSD  by  contacting  the  EPA  Regional 
Office  listed  in  the  AOORESSES  section  of 
this  document. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
and  critical  comments  be  filed.  This 
action  will  be  effective  December  22. 
1997  unless,  by  November  20,  1997, 
adverse  or  critical  comments  are 
received.  If  EPA  receives  such 
comments,  this  aqtion  mil  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  pwriod  on  this  action. 
Any  parties  interested  in  conunenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  December  22, 1997. 

Final  Action 

EPA  is  approving  the  final  SIP 
revision  of  Virginia  Regulation  9  VAC  5 
Chapter  160,  Regulation  for  General 
ConfcMmity,  submitted  by  the 
Commonwealth  of  Virginia  on  Januuy 
27, 1997,  effective  January  1, 1997: 

Nothing  in  this  action  should  b»> 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  econcnnic,  an  J  -nvircmmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requiremmts. 

AAniniftrative  RequiiemeiUa 

A.  Executive  Ordw  12866 

Tile  ^fice  of  Management  and  Budget 
(0MB)  has  exonpted  this  aciun  from 
review  under  Executive  Order  12866. 

B.  Regulatory  FlexibiUty  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  60a 
and  604.  Alternatively.  EPA  may  certify 
that  the  r\ile  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 


enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relatioitship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions     - 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205»  EPA  must  select  the  most  cost- 
effective  and  least  burdmseme 
alternative  that  achieves  the  cd>)ective8 
of  the  rule  and  is  consistent  wiA 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  maybe  significantly 
or  xmiquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
Generai  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  ad  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  rep<Ht  containing  this  nile 
and  odier  required  informetion  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
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Office  prior  to  the  publication  of  the 
rule  of  today's  Federal  Register.  This 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  to  approve  revisions  to  the 
Virginia  SIP  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  22. 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  rule  does  not  affect  the  finality  of 
this  rule  for  the  purposes  of  judicial 
review  nor  does  it'extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  a  rule 
or  action.  This  action  pertaining  to  the 
Virginia  General  Conformity  Rule  may 
not  be  challenged  later  in  the 
proceedings  to  enforce  its  requirements. 
(See  section  (b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  29, 1997. 
Thomas  Voltaggio, 
Acting  Regional  Atitninistrator,  Region  W. 

40  CFR  part  ^2,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7B71q. 
Subpart  W— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraph  (c)(118)  to  read  as 
follows: 

§52.2420    Mentitication  of  plan. 

•        •        •        •        • 

(c)*  •  • 

(118)  Revision  to  the  Virginia  State 
Implementation  Plan  on  January  27, 
1997  by  the  Virginia  Department  of 
Environmental  Quality: 

(i)  Incorporation  by  reference. 

(A)  A  letter  of  January  27, 1997  from 
the  Virginia  of  Department 
Environmental  Quality  transmitting  the 
General  Conformity  Rule. 

(B)  Virginia  Regulation  9  VAC  5 
Chapter  160 — ^Regulation  fof  General 
Conformity,  effective  January  1,  1997. 

(ii)  Additional  Material  from  the 
Virginia's  January  27, -1.997 aubnuttal 


pertaining  to  Regulation  9  VAC,-5 
Chapter  160. 

|FR  Doc.  97-27846  Filed  10-20-97;  8:45  am) 
eiujNQ  cooE  a6«o-s»-p 

ENViRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  193-054;  FRL-6907-0] 

Approvai  and  PronHjigation  of 
Implementation  Plans;  California  State 
Implamantation  Plan  Revision,  Bay- 
Area  Air  Quality  Management  District 

AOBCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUiMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SEP)  proposed  in 
the  Federal  Regiker  on  July  11, 1997. 
The  revisions  concern  rules  from  the 
following  District:  Bay  Area  Air,Quahty 
Management  District  (BAAQMD).  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  implement  the  transportation 
conformity  provisions  of  the  Clean  Air 
Act,  as  amended  in  1990  (CAA  or  the 
Act).  The  rules  define  the  criteria  and' 
procedures  for  transportation 
conformity  actions  and  consultation  for 
the  Bay  Area.  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  imder  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals. 

DATES:  This  action  is  effective  on  ■■. 
November  20, 1997. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 

Air  Planning  Office  (AIR-2),  Air 
Division.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105;  Ruth  Verlar,  415-744-1208. 

Environmental  Protection  Agency,  Air 
Docket  (6102).  401  "M"  Street,  SW., 
Washington,  DC  20460^' 

California  Air  Resources  Board, 
Transportation  Strategies  Group,  2020 
"L"  Street.  Sacramento,  CA  92123- 
1095;  Eric  Simon,  916-322-2700. 

Bay  Area  Air  Quality  Management    •' 
District ,  939  Ellis  St.,  San  Francisco, 
CA  94109,i)avid  Marshall,  415-749- 

4678.  A  :. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Brucker,  Air  Planning  Office,  AIR- 
2,  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  DC.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  415-744-1231, 
brucker.mark@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATKM: 

L  Applicability 

The  rules  being  approved  into  the 
California  SIP  inchide:  BAAQMD,  "The 
San  Francisco  Bay  Area  Transportation 
Air  Quality  Conformity  Procedures." 
which  include  sections  93.100-93.104 
and  sections  93.106-93.136  and  "The 
San  Francisco  Bay  Area  Transportation 
Air  Quality  Conformity  Interagency 
Consultation  Procedures".  These  rules 
were  submitted  by  the  California  Air 
Resources  Board  to  EPA  on  December 
16, 1996. 

n.  Background  j 

On  July  11. 1997  in  62  FR  37172,  EPA 
proposed  to  approve  the  following  rules 
into  the  California  SIP:  BAAQMD:  "The 
San  Francisco  Bay  Area  Transportation 
Air  Quality  Conformity  Procedures," 
which  includes  sections  93.100-93.104 
and  sections  93.106-93.136  and  "The 
San  Francisco  Bay  Area  Transportation 
Air  Quality  Conformity  Interagency 
Consultation  Procedures".  The  rules 
were  adopted  by  BAAQMD  on 
November  6, 1996.  The  California  Air 
Resources. Board  (CARB)  submitted 
these  revisions  to  EPA  on  December  16, 

1996.  These  rules  were  adopted  as  part 
of  BAAQMD's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  and  in  response  to  section 
176(c)  transportation  conformity 
requirements  of  the  Clean  Air  Act 
(CAA).  A  detailed  discussion  of  the 
backgToimd  fcH-  each  of  the  above  rules 
is  provided  in  the  pro(K>sed  rule  cited 
above. 

EPA  has  evaluated  the  above  rule(s) 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy     , 
guidance  documents  referenced  in  the 
proposed  mle  cited  above.  EPA  has 
foimd  that  the  rules  meet  the  applicable 
EPA  requirements.  A  detailed 
discussion  of  the  rule  provisions  and 
evaluations  has  been  provided  in  the 
proposed  rule  and  in  the  technical 
support  docimient  (TSD),  dated  Jxme, 

1997,  which  is  available  at  EPA's  Region 
DC  office. 

m.  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  62  FR  37172.  No  comments 
were  received,  so  no  response  has  been 
prepared. 
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IV.  EPAActkn 

EPA  is  finalizing  this  action  to 
^>prove  the  above  rules  for  inclusion 
into  the  California  SIP.  EPA  is 
approving  the  submittal  under  section 
110(k)(3)  as  meeting  the  requirements  of 
sections  110(a)  and  176(c)(4)  of  the 
CAA.  This  approval  action  will 
incorporate  these  rule(s)  into  the 
Federally  approved  SIP.  The  intended 
efiiact  of  approving  these  rula(s)  is  to 
regulate  actions  of  agencies  which  affect 
emissions  from  on-road  mobile  sources 
in  accordance  with  the  requirements  of 
the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
r  revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reqiiiraments. 

V.  Adahiiatrativ  Kaqnirananti 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  undm  section  110  and 
stibchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
pnunds.  Union  Electric  Co.  v.  US.  EPA. 


427  U.S.  246,  255-«6  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed, 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  resiilt  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-efliactive 
and  least  burdensome  alternative  that 
achieves  the  ol^ectives  of  the  nile  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  signifirantiy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribat 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submi8si(m  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aKlXA)  as  added 
by  the  Small  Business  Repilatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Faikral  Kagistar.  This  rule  U 
not  a  "major  rule"  as  defined  by  section 
804(2). 

E.  Petitions  fm  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  22. 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 


postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sidijects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  Monoxide, 
Hydrocarbons,  Incorporation  by 
refarence.  Intergovernmental  relations. 
Oxides  of  Nitrogen,  Ozone,  Particulate 
matter.  Reporting  and  recordke^ing 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  September  26, 1997. 
Felicia  Mams. 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Codr 
of  Federal  Regulations  is  amended  as 
follows: 

PART  SO— [AMENOEO] 

1.  The  audiority  citation  for  port  52 
continues  to  read  as  follows: 

Antiiarity:  42  U.S.C  7401-7e71q. 

Subpart  F—CaHtdmia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(243)  to  read  as 
follows: 

§M  WO    MantMcsHon  of piMi. 


(c)«  •  • 

•  •        •        •        • 

(243)  Transportation  Air  Quality 
Conformity  Procedures  and 
Transportation  Conformity  Consultation 
Procedures  for  the  following  AQMD 
were  submitted  on  Decembw  16, 1996, 
by  the  Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Bay  Area  Air  Quality  Management 
District 

[2)  "The  San  Francisco  Bay  Area 
Transportation  Air  Quality  Conformity 
Procedujnes,"  which  includes  sections 
93.100-93.104  and  sections  93.106- 
93.136,  adopted  on  November  6,  1996. 

(2)  "The  San  Francisco  Bay  Area 
Transportation  Air  Quality  Conformity 
Interagency  Consultation  Procedures," 
adopted  on  November  6. 1996. 

•  •        •        •        • 

(FR  Doc.  97-27857  Filed  10-20-07;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[NM-S$-1-7SS1a;  LA-39-1-7332:  FRL- 

s«io-q 

Approval  and  Promulgation  of  State 
Air  Quality  Plana  for  Daaignatad 
FacilKlaa  and  Pollutanta,  New  Mexico; 
Contool  of  l-andnil  Qaa  Emiaaions 
From  Exiating  Municipal  Solid  Waate 
LanOTwai  wuiivmiuii  tot  samai 
Louiaiana 

AGENCY:  Environmental  Prdtection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  document  approves  the 
New  Mexico  State  Plan  for  controlling 
landfill  gas  emissions  from  existing 
mimicipal  solid  waste  (MSW)  landfilb. 
The  plan  was  submitted  to  folfiU  the 
requirements  of  the  Clean  Air  Act  (the 
Act).  The  State  Plan  establishes 
emission  limits  for  existing  MSW 
landfills,  and  provides  for  the 
implementation  and  enforcement  of 
those  limits,  except  those  located  in 
Indian  Country.  Finally,  this  action 
makes  a  correction  to  a  typographical 
error  fotmd  in  the  direct  final 
rulemaking  for  Louisiana's  landfill  gas 
control  State  Plan. 
DATES:  This  action  is  effective  on 
December  22,  1997,  unless  notice  is 
postmarked  by  November  20, 1997,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6PD-L),  EPA  Region 
6, 1445  Ross  Avenue,  Dallas,  Texas 
75202-2733.  Copies  of  Uie  State  Plan 
and  other  information  relevant  to  this 
action  are  available  for  inspection 
during  normal  hours  at  the  following 
locations: 
Environmental  Protection  Agency. 

Region  6.  Air  Planning  Section  (6PD- 

L).  1445  Ross  Avenue.  Suite  700, 

Dallas.  Texas  75202-2733. 
Air  and  Radiation  Docket  and 

Information  Center.  Environmental 

Protection  Agency,  401  M  Street. 

S.W.,  Washington,  D.C.  20460. 
New  Mexico  Environment  Department. 

Air  Quality  Program,  1190  St  Francis 

Drive,  Harold  Ruimels  Bldg..  Santa 

Fe.  NM  87501. 

Anyone  wishing  to  review  this  State 
Plan  at  the  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Mick  Cotq,  Air  Planning  Section  (6PD- 


L),  Environmental  Protection  Agency. 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
665-7219. 

StJPPLEMENTARY  INFORMATION: 
LBackgrouBd 

The  Act  requires  that  States  submit 
plans  to  EPA  to  implement  and  enforce 
the  Emission  Guidelines  (EG) 
promulgated  for  MSW  landfills 
punuant  to  Section  111(d)  of  the  Act 
Section  111(d)  requires  that  the  State 
submit  the  State  Plan  not  later  than  9 
months  after  EPA  promulgates  the  EG. 
On  March  12, 1996,  EPA  promulgated 
the  EG  at  40  CFR  part  60,  subpart  Cc. 
Thus,  the  State  Plans  were  due  no  later 
than  December  12, 1996.  The  State  of 
New  Mexico  submitted  its  State  Plan  to 
EPA  on  January  7, 1997. 

Under  section  1 1 1(d)  of  the  Act,  the 
EPA  established  procedures  whereby 
States  submit  plans  to  control  existing 
sources  of  designated  pollutants. 
Designated  pollutants  are  defined  as 
pollutants  which  are  not  included  on  a 
list  published  imder  section  108(a)  of 
the  Act  (i.e..  National  Ambient  Air 
Quality  Standard  pollutants],  but  to 
which  a  standard  of  performance  for 
new  soiut:es  applies  under  section  111. 
Under  section  111(d),  emission 
standards  are  to  be  adopted  by  the 
States  and  submitted  to  EPA  for 
approval.  The  standards  limit  the 
emissions  of  designated  pollutants  from 
existing  fecilities  which,  if  new.  would 
be  subject  to  the  New  Source 
Performance  Standards  (NSPS).  Such 
facilities  are  called^esignated  fecilities. 

The  procedures  under  which  States 
submit  these  plans  to  control  existing 
sources  are  defined  in  40  CFR  part  60, 
subpart  B.  According  to  subpart  B,  the 
States  are  required  to  develop  plans 
within  Federal  guidelines  for  the  control 
of  designated  pollutants.  The  EPA 
publishes  guideline  documents  for 
development  of  State  emission 
standards  along  with  the  promulgation 
of  any  NSPS  for  a  designated  pollutant. 
These  guidelines  apply  to  designated 
pollutants  and  include  information  such 
as  a  discussion  of  the  pollutant's  effects, 
description  of  control  techniques  and 
their  effectiveness,  costs  and  potential 
impacts.  Also  as  guidance  for  the  States, 
recommended  emission  limits  and  times 
for  compliance  are  set  forth,  and  control 
equipment  which  will  achieve  these 
emission  limits  are  identified.  The 
emissipn  guidelines  for  landfill  gas  are 
promulgated  in  40  CFR  part  60.  The 
final  section  111(d)  emission  standards 
and  guidelines  for  landfill  gas  were 
promulgated  on  March  12, 1995  (61  FR 
9905).  and  codified  in  the  CFR  at  40 


CFR  subparts  WWW  and  Cc, 
respectively.  The  emission  guideline's 
specified  limits  for  landfill  gas  requires 
affected  fecilities  to  operate  a  control 
system  designed  to  reduce  collected 
non-methane  orgaiuc  compoimds 
(NMOC)  concentrations  by  96  weight- 
percent,  or  reduce  the  outlet  NMOC 
concentration  to  20  parts  per  million  or 
less,  using  the  test  methods  specified 
under  section  60.754(d). 

■.  Analysis  of  State  Submittal 

The  official  procedures  for  adoption 
and  submittal  of  State  Plans  are  codified 
in  40  CFR  part  60,  subpart  B.  The  EPA 
promulgated  the  original  provisions  on 
November  17, 1975,  and  then  amended 
them  on  December  19. 1995,  to 
incorporate  changes  specific  to  solid 
waste  incineration.  These  changes, 
which  were  necessary  to  conform  with 
the  solid  waste  incineration 
requirements  under  section  129  of  the 
Act,  are  not  relevant  to  MSW  landfills. 
Thus,  the  procedures  described  in  the 
original  provisions  for  adopting  and 
submitting  State  Plans  still  apply  to 
MSW  landfills  and  are  reflected  in  40 
CFR  part  60,  subpart  B,  sections  60.23 
throiigh  60.26.  Subpart  B  addresses 
public  participation,  legal  authority, 
emission  standards  and  other  emission 
limitations,  compliance  schedules, 
emission  inventories,  source 
surveillance,  compliance  assurance,  and 
enforcement  requirements,  and  cross- 
references  to  the  MSW  landfill  EG. 

The  New  Mexico  State  Plan  includes 
documentation  that  all  applicable 
subpart  B  requirements  have  been  met 
Please  see  the  evaluation  report  for  a 
detailed  description  of  EPA's  analysis  of 
the  Plan's  compliance  with  the  subpart 
B  requirements. 

The  New  Mexico  Environment 
Department  (NMED)  incorporates  the 
NSPS  and  cross-references  the  NSPS  for 
existing  fecilities  to  adopt  the 
requirvBients  of  the  Federal  rule.  The 
State  has  ensured,  through  this  cross- 
reference  process,  that  all  the  applicable 
requirements  of  the  Federal  rule  have 
been  adopted  into  the  State  Plan.  The 
emission  limits,  reporting  and 
recordkeeping  requirements,  and  other 
aspects  of  the  Federal  rule  have  been 
adopted  into  20  NMAC  2.64,  Municipal 
Solid  Waste  Landfills. 

Subpart  Cc  requires  affected  existing 
landfills  to  be  capable  of  attaining  the 
specified  level  of  emissions  within  30 
months  after  the  State  Plants  federally 
approved.  For  compliance  schedules  for 
MSW  landfills  extending  more  than  12 
months  beyond  the  date  required  for 
submittal  of  the  plan  (December  12, 
1996),  the  compliance  schedule  must 
include  legally  enforceable  increments 
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of  progress  towards  compliance  for  that 
MSW  landfill.  Each  increment  of 
progress  in  section  60.21(h}  of  subpart  B 
must  have  a  compliance  date  and  must 
be  included  as  an  enforceable  date  in 
the  State  Plan.  As  an  alternative,  the 
State  must  negotiate  specific  dates  for 
the  increments  of  progress  on  a  facility- 
by-facility  basis,  and  submit  them  to  the 
public  participation  process.  A  revision 
to  New  Mexico's  State  Plan  must  be 
submitted  to  EPA  once  the  dates  for  the 
increments  of  progress  are  established 
for  each  affiacted  facility.  The  State  Plan 
may  include  such  additional  increments 
of  progress  a$  may  be  necessary  to 
permit  close  and  effectiv*  supervision  of 
progress  towards  final  compliance.  The 
State  did  not  submit  evidence  of 
authority  to  regulate  sources  in  Indian 
Country.  Therefore,  EPA  is  not 
approving  this  State  Plan  as  it  relates  to 
those  sources. 

NMEO  must  submit  an  updated 
source  inventory  once  the  aHiscted 
facilities  have  reported  their  design 
capacities  and  NMOC  emissions  as 
required  under  40  CFR  part  60.  subpart 
Cc  (60.35c).  In  addition.  Title  V  permit 
applications  for  the  affiacted  facilities 
are  due  within  one  year  from  the  due 
date  of  the  design  capacity  reports. 

in.  Comctioa  of  Typographical  Error 

On  August  29.  1997  (62  FR  45730), 
EPA  published  the  direct  final  approval 
of  Louisiana's  section  111(d)  State  Plan 
for  the  control  of  landfill  gases.  Two 
t3rpographical  errors  and  2ie  omission  of 
a  center  heading  occurred.  Sections 
62.4631  and  62.4632  were  incorrectly 
numbered.  62.4931  and  62.4932.  and  the 
center  heading  "LANfDFILL  GAS 
EMISSIONS  FROM  EXISTING 
MUNICIPAL  SOLID  WASTE 
LANDFILLS"  was  omitted.  Subpart  T  of 
40  CFR  part  62  is  corrected  in  the 
rulemaking  portion  of  this  document  to 
reflect  these  changes. 

IV.  Final  Action  ^ 

In  this  final  action  EPA  is 
promulgating  a  revision  to  the  New 
Mexico  State  Plan  and  the  Code  of 
Federal  Regulations,  part  62.  to  adopt 
the  New  Mexico  State  Plan  for  the 
control  of  landfill  gas  from  MSW 
landfills,  except  those  located  in  Indian 
Country.  On  January  7,  1997.  the  State 
of  New  Mexico  submitted  to  EPA  a  plan 
identifying  the  existing  MSW  landfills 
in  the  State  and  establishing  standards 
for  the  control  of  landfill  gas  emissions 
from  these  facihties.  The  State  Plan 
includes  regulation  20  NMAC  2.64. 
Municipal  Solid  Waste  Landfills, 
documentation  of  the  public 
participation  process,  a  source 
inventory,  and  other  required  elements. 


Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State  Plan. 
Each  request  for  revision  to  the  State 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Admmistratnre  Reqaimnents 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  E.Q  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  etseq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C 
603  and  604.  Ahematively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

State  Plan  approvals  under  secticui 
111  of  the  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  State  Plan  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  aflected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act.  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  State  Plans  on  such  grounds. 
See  Union  Electric  Co.  v.  U.S.  EPA.  427 
U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  rsquiiements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly.^  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "majM-  rule"  as  defined  by  5 
U.S.C.'804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiut  of  Appeals  for  the  appropriate 
circuit  by  December  22. 1997.  FlKng  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  acticMi.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act. 

List  of  Subiects  in  40  CFR  Part  62 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Methane,  Mimicipal  solid 
«vaste  landfills.  Non-methane  organic 
compounds.  Reporting  and 
recordkeeping  requirements. 

Dated:  October  7. 1997. 
Jerry  Cliffiard. 
Acting  Regional  Adminiilmtor. 

40  CFR  Part  62  is  amended  as  follows: 
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PART  62— [AMENDED] 
Subpart  QO    New  Mexico 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Aiilliorit7:,42  U.S.C  7401-7642. 

2.  A  new  center  heading  consisting  of 
§§62.7855.and  62.7856  is  added  to  read 
as  follows: 


LANDFILL  GAS  EMISSIONS  FROM  EXIST- 
ING MUNICIPAL  SOLID  WASTE  LAND- 
FILLS 

82.7855  Idantiflcaaon  Of  Plan. 

Control  of  landfill  gas  emissions  from 
existing  municipal  solid  waste  landfills, 
submitted  on  January  7, 1997. 

62.7856  IdentHleation  of  Sourcea. 

The  plan  applies  to  all  existing 
municipal  solid  waste  landfills  with 
design  capacities  greater  than  or  equal 
to  2.5  million  megagrams  and  non- 
methane  organic  emissions  greater  than 
or  equal  to  50  megagrams  per  year  as 
described  in  40  CFR  part  60.  subpart  Cc. 

Subpart  T  is  amended  (corrected)  to 
read  as  follows: 

PART  62— [AMENDED] 
Subpart  T—UMiisiana 

A  new  center  heading,  consisting  of 
Sections  62.4631  and  62.4632  is  added 
to  read  as  follows: 

LANDFILL  GAS  EMISSIONS  FROM  EXIST- 
ING MUNICIPAL  SOLID  WASTE  LAND- 
FILLS 

62.4831  ManUtioBtton  of  Souftaa. 

The  plan  applies  to  all  existing 
municipal  solid  waste  landfills  with 
design  capacities  greater  than  2.5 
million  megagrams  and  non-methane 
organic  emissions  greater  than  50 
megagrams  per  year  as  described  in  40 
CFR  part  60.  subpart  Cc. 

62.4832  EffacUva  Data. 

The  effective  date  of  the  portion  of  the 
plan  applicable  to  existing  mimicipal 
solid  waste  landfills  is  October  28. 1997. 

{FR  Doc.  97-27849  Filed  10-20-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Prografns 
Administration 

49  CFR  Part  185 

[Docket  Na  PS-121;  Amdt  1»S-5q 

Rm2187-A»06 

Pressure  Testing  Older  Hazardous 
Liquid  and  Carbon  Dioxide  Pipelines 

AQENOY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Direct  final  rule;  extension  of 
time  for  compliance. 

SUMMARY:  This  direct  final  rule  extends 
the  time  for  compliance  with  the 
requirements  for  pressure  testing  of 
older  hazardous  liquid  and  carbon 
dioxide  pipelines.  Plans  for  testing,  or 
establish  maximum  operating  pressure, 
which  were  to  be  completed  by 
December  7, 1997.  would  now  be 
required  by  December  7, 1998.  The 
dates  for  actual  completion  of  the 
testing,  previously  December  7, 1999. 
and  December  7,  2002.  are  also 
extended  by  one  year.  RSPA  is 
extending  these  compliance  dates  to 
allow  time  to  complete  a  rulemaking 
based  on  the  American  Petroleum 
Institute's  (API)  petition  for  a  risk-based 
alternative  to  the  required  pressure 
testing  rule.  In  a  separate  notice,  RSPA 
intends  to  issue  a  proposed  rule  for  a 
risk-baaed  alternative  to  the  existing 
pressure  testing  rule. 
DATES:  Effective  date:  This  direct  final 
rule  takes  effect  January  20, 1998.  If 
RSPA  does  not  receive  any  adverse 
conunent  or  notice  of  intent  to  file  an 
adverse  comment  by  December  22, 
1997.  the  rule  will  become  efiiective  on 
the  date  specified.  RSPA  wrill  issue  a 
subsequent  doomient  in  the  Federal 
Register  by  January  5. 1998,  to  confirm 
that  feet  and  reiterate  the  effective  date. 
If  an  adverse  comment  or  notice  of 
intent  to  file  an  adverse  comment  is 
received,  RSPA  will  issue  a  timely 
notice  in  the  Federal  Regiatnr  to 
confirm  that  fact  and  RSPA  would 
withdraw  the  direct  final  rule  in  whole 
or  in  part  RSPA  may  then  incorporate 
the  adverse  comment  into  a  subsequent 
direct  final  rule  or  may  publish  a  notice 
of  proposed  rulemaking. 

Compliance  dates:  The  deadline  that 
establishes  regulations  for  planning  and 
scheduling  pressure  testing  is  to  be 
extended  to  December  7, 1998.  All  other 
deadlines  are  extended  by  a  year. 
ADDRESSES:  Written  comments  must  be 
submitted  in  duplicate  and  mailed  to 
the  Docket  Facility,  U.S.  Department  of 
Transportation,  Plaza  401.  400  Seventh 


Street  SW.,  Washington,  DC  20590- 
0001.  Comments  should  identify  the 
docket  number  and  the  RSPA 
rulemaking  number.  All  comments 
received  before  December  22,  1997.  will 
be  considered  before  final  action  is 
taken.  Late-filed  comments  will  be 
considered  so  far  as  practicable.  All 
comments  and  other  docketed  material 
will  be  available  tot  inspection  and 
copying  in  room  401  Plaza  between  the 
hours  of  10  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mike  Israni,  (202)  366-4571,  e-mail: 
mike.israniftspa.dot.gov,  regarding  the 
subject  matter  of  this  dociunent,  or  the 
Dockets  Unit  (202)  366-9329,  for  copies 
of  this  docimient  or  other  information  in 
the  docket 

SUPPLBiENTARY  INFORMATION: 

APIPropoaal 

In  a  petition  dated  Jime  23, 1995,  API 
submitted  a  risk-based  alternative  to  the 
pressure  testing  rule  and  requested  that 
RSPA  delay  implementation  of  the  rule 
until  the  API  proposal  was  given  fiill 
consideration.  A  copy  of  the  API 
proposal  is  available  in  the  docket  API 
argued  that  the  rule  on  pressure  testing 
older  hazardous  liquid  and  carbon 
dioxide  pipelines  presents  an 
opportimity  to  apply  a  risk-based 
approach  to  pressure  testing,  and 
proposed  a  risk-based  alternative  to  the 
final  rule  issued  on  Jime  7, 1994  (59  FR 
29379). 

RSPA  has  be^n  working  with  the 
pipeline  industry  to  develop  a  risk 
management  framework  for  pipeline 
regulation  and  decided  to  carefully 
evaluate  the  API  proposal.  Because 
substantial  planning  is  required  before 
pressure  testing  older  pipelines,  an 
extension  of  time  for  compliance  was 
needed  to  avoid  unnecessary  costs  in 
planning. 

RSPA  decided  to  initiate  rulemaking 
on  the  API  proposal.  A  notice  of 
proposed  rulemaking  on  risk-based 
alternative  to  pressure  testing  of  older 
hazardous  liquid  and  carbon  dioxide 
pipelines  is  being  published  separately. 

RSPA  published  a  Final  Rule  (Docket 
PS-121;  61  FR  43026;  August  20. 1996) 
extending  the  compliance  deadline  to 
plan  and  schedule  pressure  testing  or 
establish  maximum  operating  pressure 
to  December  7, 1997.  The  dates  for 
actual  completion  of  testing  were 
extended  by  one  year. 

To  determine  merits  of  the  API 
proposal,  RSPA  held  a  public  meeting 
on  March  25.  1996.  On  May  8  and 
November  6, 1996.  and  again  on  May  7. 
1997,  RSPA  briefed  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
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Committee  (THLPSSC)  on  the  API 
proposal  and  changes  proposed  by 
RSPA.  RSPA  also  discussed  those 
changes  at  the  API  conference  on  March 
13, 1997,  in  Dallas,  Texas. 

RSPA  recsived  several  comments 
from  the  industry  during  these  meetings 
that  all  the  compliance  deadlines  for  the 
current  pressure  test  rule  should  be 
extended.  Industry  argued  that  they 
were  not  sure  what  changes  RSPA  might 
suggest  in  the  risk-based  alternative 
rulemaking,  so  they  could  not  plan  in 
advance. 

RSPA  agrees  with  the  comments 
about  the  need  for  extension  of  the 
comment  period  while  rulemaking  on 
the  risk-based  alternative  is  conducted. 
These  new  compliance  dates  are  as 
follows: 

— ^Before  December  7, 1998,  plan  and 
schedule  testing;  or  establish  the 
[ripeline's  maximum  operating 
nressiue  under  §  19S.406(a)(5). 
— Before  December  7,  2000,  pressure 
test  each  pipeline  containing  more 
than  50  percent  by  mileage  of  electric 
resistance  welded  pipe  manu&ctured 
before  1970;  and  at  least  50  percent  of 
the  mileage  of  all  other  pipelines;  and 
— Before  December  7,  2003,  pressure 
test  the  remainder  of  the  pipeline 
mileage. 

Ragnlatory  Analysaa  aad  NoliGea 

Executive  Order  12866  and  DOT 
Policies  and  Procedures 

The  OfBce  of  Management  knd  Budget 
(OMB)  does  not  consider  this  final  rule 
to  be  a  significant  regulatory  action 
under  section  3(f)  of  Executive  Order 
12866.  Therefore.  OMB  did  not  review 
the  direct  final  rule  under  that  order. 
Also,  DOT  does  not  consider  the  direct 
final  rule  to  be  significant  luider  its 
regulatory  policies  and  procedures  (44 
FR  11034,  February  26, 1979).  This 
extension  of  compliance  dates  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation. 

Executive  Order  12812 

We  analjrzad  the  final  rule  under  the 
principles  and  criteria  in  Executive 
Order  12612  ("Federalism").  The  final 
rule  does  not  have  sufficient  federalism 
impacts  to  warrant  preparation  of  a 
federalism  assessment 

Regulator]/  Flexibility  Act 

I  certify,  under  section  605  of  the 
Regulatcwy  Flexibility  Act,  that  this  final 
rule  wrill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  does  not  impose  imfiinded 
mandates  under  the  Unfunded 


Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

List  ofSabtecIs  in  49  CFR  Part  195 

Carbon  dioxide.  Petroleum.  Pipeline 
safety.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing, 
RSPA  amends  part  195  of  title  49  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  196— (AMENDED] 

1.  The  authority  citation  for  part  195 
continues  to  reed  as  follows: 

Autkority:  49  U.S.C  60102. 60104, 60106, 
60109;  and  49  CFK  1.53. 

2.  Section  195.302,  paragraphs  (c)(1). 
introductory  text,  and  (cM2Mi). 
introductory  text,  and  (c)(2Kii)  are 
revised  to  read  as  foUows: 

§  19S.3QS   Qeneral  letiBifenwnta. 

(c)«  •  • 

(1)  Before  December  7. 1998,  for  each 
pipeline  each  operator  shall — 

•  •        •        •        • 

(2)«   •   • 

(i)  Before  December  7, 2000,  pressure 
teat— 

•  •        •        •        • 

(ii)  Before  December  7,  2003,  pressure 
test  the  remainder  of  the  pipeline 
mileage. 

Issued  in  Washington.  DC.  on  October  IS, 
1997. 

KaUay  S.  CoyiMr, 

Acting  Administrator. 

(FR  Doc  97-27740  PUmI  10-20-07;  8:45  am) 


ACTION:  Qosure. 


DEPARTMBIT  OF  COMMERCE 


AdwInliliMUun 
S0CFRPwt679 


[DoGlHl  Na  Ml  107*12-7021-08;  lA 
101007A] 

FWMriM  of  ttw  Exdualv*  Economic 
Zone  Off  Alasln;  PoHodi  by  Veaaots 
Catcliing  Poliocli  for  Procossing  by  ttM 
inshore  Component  in  the  Bering  Sea 
Subarea  of  ttw  Baring  Sea  and 
Aleutian  laianda  Managamant  Araa 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmosphoic  Administration  (NOAA), 
Commerce. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  by  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  Bering  Sea  subarea  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  prevent  exceeding  the 
amount  of  the  1997  pollock  total 
allowable  catch  (TAC)  apportioned  to 
vessels  catching  pollock  for  processing 
by  the  inshore  component  in  the  Bering 
Sea  subarea  of  the  Bering  Sea  and 
Aleutian  Islands  management  area. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t),  October  16, 1997,  until 
2400  hrs.  A.Lt.  December  31. 1997. 
FOA  FURTHER  MRMMATKM  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  MFORMATKM:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  \mdet 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act-  Fishing  by  U.S.  processors  is 
governed  by  regulations  implementing 
the  FMP  at  Subpart  H  of  50  CFR  part 
600  and  50  CFR  part  679. 

The  amount  of  the  1997  pollock  TAC 
apportioned  to  vessels  catching  pollock 
for  processing  by  the  inshore 
component  in  the  Bering  Sea  subarea  of 
the  BSAI  was  established  by  the  Final 
1997  Harvest  Specifications  of 
Groundfish  for  the  BSAI  (62  FR  7168. 
February  18.  1997)  as  365,837  metric 
tons  (mt).  See  S679.20(cM3)(iii). 

In  accordance  with  §  679.20(dMlXi). 
the  Administrator.  Alaska  R^on. 
NMFS  (Regional  Administrator),  has 
determined  that  the  amount  of  the  1997 
pollock  TAC  apportioned  to  vessels 
catching  pollock  for  processing  by  the 
inshore  component  in  the  Bering  Sea 
subarea  of  the  BSAI  has  been  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  365,587  mt,  and  is  setting 
aside  the  remaining  250  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(dKl)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
ConsequenUy,  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  vessels 
catching  pollock  ba  processing  by  the 
inshore  component  in  the  Bering  Sea 
subarea  of  the  BSAI. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 
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Claaaificatioa 

This  action  responds  to  the  best 
available  information  recenUy  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
prevent  overharvesting  the  amount  of 
the  1997  pollock  TAC  apportioned  to 
vessels  catching  pollock  for  processing 
by  the  inshore  component  in  the  Bering 
Sea  subaree  of  the  BSAI.  Providing  prior 
notice  and  an  opportunity  for  public 
comment  is  impracticable  and  contrary 
to  the  public  interest  The  fleet  has 


taken  the  amount  of  the  1997  pollock 
TAC  apportioned  to  vessels  catching 
pollock  for  processing  by  the  inshore 
component  in  the  Bering  Sea  subarea  of 
the  BSAL  Further  delay  would  only 
result  in  overharvest  which  would 
disrupt  the  FMP's  objective  of  providing 
sufficient  pollock  as  bycatch  to  support 
other  anticipated  groundfish  fisheries. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  can  not  be 
deLtyed  for  30  days.  Accordingly,  under 
5  U.S.C  553(d).  a  delay  in  the  effective 
date  is  hereby  waived. 


riaaaification  ^ 

This  action  is  required  by  Sec.  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  October  16. 1997. 
Gai7  C  Matlock. 

Dkeetor,  Office  ofSuttainMe  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-27885  Filed  10-18-97;  3:55  pm] 
■aXMG  OOOK  ISIO-lt-F 
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This  section  of  the  FEDERAL  REGISTER 
cortems  notices  to  ttie  putAc  o(  ttie  proposed 
Issuenoe  of  rutes  md  reguiMons.  The 
purpose  o4  these  notices  is  to  give  viterested 
persons  in  opportunly  to  perticipale  in  the 
rule  meidng  prior  to  the  adoption  ot  the  final 


DEFENSE  NUCLEAR  FACHJTIES 
SAFETY  BOARD 

10CFRP«t1703 

Rutas  hnptanMntinQ  ttM  FtMdofn  of 


Defense  Nuclear  Facilities 
Saiisty  Board. 
ACTION:  Proposed  rule. 


:  The  Defense  Nuclear 
Facilities  Safety  Board  (Board)  is 
proposing  to  amend  its  Freedom  of 
Information  Act  (FOIA)  rules  to  provide 
for  expedited  processing  of  certain 
requests,  to  conform  response  deadlines 
«vith  those  now  provided  in  the  statute, 
and  to  add  a  category  of  documents  to 
be  made  available  in  the  Public  Reading 
Room.  These  changes  result  from  new 
statutory  provisions  in  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996,  Pub.  L.  104-231. 
A  minor  change  is  also  made  in  the 
Board's  fee  provision. 
DATES:  Comments  should  be  submitted 
no  later  than  November  20, 1997. 

AOOnoaa:  Comments  should  be  sent  to 
Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  Suite  700. 
Washington,  D.C.  20004-2901. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Ave.  NW,  Suite  700, 
Washington.  D.C  20004-2901,  (202) 
20fr-6387. 


fARY  »rORMATI0N:  The 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996.  Pub.  L.  104-231. 
require  that  all  Federal  agencies 
promulgate  new  regtilations  on 
expedited  processing  of  FOIA  requests 
in  cases  of  "compelling  need"  or  other 
cimmutances  determined  by  the 
agency.  5  U.S.C  552(aM6)(E)(i).  To 
implement  this  reouirement,  the  Board 
is  proposing  to  add  a  new  paragraph  (d) 
to  10  CFR  1703.105,  "Requests  for  Board 
Records  Not  Available  Through  the 
Public  Reading  Room  (FOIA  Requests)." 


The  text  of  the  new  paragraph  is  self- 
explanatory. 

The  Board  is  also  amending  its  rules 
to  provide  a  twenty-working-day  time 
limit  for  response  to  initial  requests. 
The  Board  notes,  however,  that  it  has 
provided  documents  in  response  to 
FOIA  requests,  during  the  eight  years  of 
Board  operations,  within  ten  working 
days  in  nearly  every  case.  Regardless  of 
the  statutory  changes,  the  Board  will 
endeavor  to  provide  requested 
documents  promptly.  Inis  is  usually 
within  a  few  days  unless  an  extensive 
search  is  required,  a  large  number  of 
documents  must  be  reproduced,  or 
national  secxirity  concerns  require  a 
classification  review  of  docxmients 
subject  to  the  request.  The  Board 
provides  a  Public  Reading  Room  with 
many  documents  immediately 
accessible  to  the  public,  computer 
access  to  the  Board's  electronic  files, 
and  is  continuing  to  upload  new 
categories  of  records  to  the  Board's 
Internet  home  page,  http:// 
www.dnfeb.gov.  These  measures  should 
ensure  that  the  public  continues  to  have 
speedy  access  to  requested  docujnents. 
generally  within  time  less  than  the 
statutory  requirements. 

The  Board  will  maintain  in  its  Public 
Reading  Room  docimients  released 
pursuant  to  a  FOIA  request,  along  with 
an  index  of  documents  so  released.  In 
view  of  the  small  number  of  requests 
received  in  the  past,  the  Board  will 
include  all  documents  released, 
begiiming  in  calendar  year  1997. 

Finally,  the  Board  is  making  one 
minor  change  to  its  fee  provision, 
S  1703.107,  by  removing  paragraph 
(b)(2)(iv).  The  Board  has  never  made  it 
a  practice  to  charge  mailing  fees 
responding  to  FOIA  requests,  so  this 
provision  is  not  reflective  of  actual 
practice. 

ExMmtive  Onbr  No.  12866 

These  amendments  do  not  meet  the 
criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  they  were  not  subject  to  Office  of 
Management  and  Budget  review. 

Regulatory  Flexibility  Act 

These  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  these  rules  afiiect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  the  Regulatory 


Flexibility  Act,  as  amended,  is  not 
required. 

Paperwork  Reduction  Act 

These  regulations  will  impose  no 
additional  reporting  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  clearance. 

List  (^Subjects  in  10  CFR  Part  1703 

Freedom  of  information. 

For  the  reasons  stated  in  the 
preamble,  the  Board  proposes  to  amend 
10  CFR  Part  1703  as  follows: 
Defense  Nuclear  Facilities  Safety  Board 

PART  1703— PUBLIC  INFORMATION 
AND  REQUESTS 

1.  The  authority  citation  for  part  1703 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552  as  amended,  42 
U.S.C  2286b(c). 

2.  Section  1703.103  is  proposed  to  be 
amended  by  adding  paragraph  (b)(12)  to 
read  as  follows: 

117^103    RequeiM  for  Board  records 
avaNoMe  throuQh  Hie  piMIc  reading  room. 

(b)'  •  • 

(12)  Copies  of  records  released 
purstiant  to  FOIA  requests,  along  with 
an  index  to  these  records.  The  format 
will  generally  be  the  same  as  the  format 
of  the  released  records. 

3.  Section  1703.105  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (e) 
to  read  as  follows: 

§1703.106    Requests  for  Board  raeords  not 
avallaMe  through  itie  public  reading  room 
(FOU  requaats). 

***** 

(e)(1)  Expedited  processing — A  person 
may  request  expedited  processing  of  a 
FOIA  request  when  a  compelling  need 
f(»'  the  requested  records  has  been 
shown  "Compelling  need"  means: 

(i)  Qrcumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual; 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  Federal 
Government  activity,  if  the  request  is 
made  by  a  person  primarily  engaged  in 
disseminating  information;  or 

(iii)  The  records  pertain  to  an 
immediate  source  of  risk  to  the  public 
health  and  safety  or  worker  safety  at  a 
defense  nuclear  fecility  under  the 
Board's  jurisdiction. 
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(2)  A  requester  seeking  expedited 
processing  should  so  indicate  in  the 
initial  request,  and  should  state  all  facts 
supportiiig  the  need  to  obtain  the 
requested  records  rapidly.  The  requester 
must  also  state  that  these  facts  are  true 
and  correct  to  the  best  of  the  requester's 
knowledge  and  belief. 

(3)  When  a  request  for  expedited 
processing  is  received,  the  Board  will 
respond  within  ten  calendar  dajrs  fiom 
the  date  of  receipt  of  the  request,  stating 
whether  or  not  the  request  has  been 
granted.  If  the  request  for  expedited 
processing  is  denied,  any  appeal  of  that 
decusion  will  be  acted  updh 
expeditiously. 


11708.107 

4.  Section  1703.107(b)(2Kiv)  is 
proposed  to  be  removed  and  reserved. 

5.  Section  1703.108  is  proposed  to  be 
revised  to  reed  as  follows: 

§1703.100   ProoaaalngofFOIAroqiieats 

(b)  Action  pursuant  to  this  section  to 
provide  access  to  requested  reccHxls 
shall  be  taken  within  twenty  working 
days.  This  time  period  may  be  extended 
up  to  ten  additional  working  days,  in 
unusual  circumstances,  by  written 
notice  to  the  requester.  If  the  Board  will 
be  imable  to  satisfy  the  request  in  this 
additional  period  of  time,  the  requester 
will  be  so  notified  and  given  the 
opportvmity  to- 
ll) Limit  the  scope  of  the  request  so 
that  it  can  be  processed  within  the  time 
limit,  or 

(2)  Arrange  with  the  Designated  FOIA 
Officer  an  alternative  time  frame  for 
processing  the  original  request  or  a 
modified  reqiiwt 

•  *  ^    -     'f.--   .;   * 

Dated:  Octo^  14, 1M7. 
Joha  T.  Conway, 

Chairman.  ,  ^ 

[FR  Doc  97-27704  Filed  10-20-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdminiatrBtion 

14  CFR  Part  39 

(Dodcat  No.  96-CE-OO-AO] 
Rm2120-AA64 

Alrworthinaaa  Directivea;  The  New 
Piper  Aircraft,  Inc.  (Fomterty  Piper 
Aircraft  Corporation),  Modeia  PA-31, 
PA-31-300,  PA-d1-325,  PA-31-350, 
PA-31P.  PA-31T,  and  PA-31T1 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
80-26-05,  which  currently  requires  the 
following  on  certain  The  New  Piper 
Aircraft.  Inc.  (Piper)  Models  PA-31, 
PA-31-300.  PA-31-325,  PA-31-350, 
PA-31P.  PA-31T,  and  PA-31T1 
airplanes:  repetitively  inspecting  the 
main  landing  gear  (MLG)  inboard  door 
hinges  and  attachment  angles  for  cracks, 
and  replacing  any  cracked  MLG  inboard 
door  hinge  or  attachment  angle.  The 
proposed  AD  results  fiom  the  Federal 
Aviation  Administration's  policy  on 
aging  commuter-class  aircraft  and  the 
determination  that  an  improved  design 
MLG  inboard  door  hinge  and 
attadiment  assembly  (or  approved 
hinges  and  angles  made  of  steel),  when 
incorporated,  will  eliminate  the  need  for 
the  currently  required  repetitive  sh(Ut' 
interval  inspections.  The  proposed  AD 
would  retain  the  current  repetitive 
inspections  contained  in  AD  80-26-09, 
and  would  reqtdre  installing  these 
improved  design  or  approved  steel  parts 
as  terminating  action  for  the  repetitive 
inspection  reqviirement.  The  actions 
specified  in  the  proposed  AD  are 
intended  to  prevent  separation  of  the 
MLG  inboard  door  from  the  airplane 
caused  by  a  cracked  inboard  door  hinge 
or  attachment  angle,  which  could  result 
in  the  MLG  becoming  |ammed  with 
consequent  loss  of  control  of  the 
airplane  during  landing  operations. 

DATES:  Comments  must  be  received  on 
or  befine  December  26. 1997. 


AOBNCY:  Federal  Aviadon 
Administivtion,  DOT.  . 


I:  SutHnit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  96-CE-69- 
AD..Room  1558, 601  E.  12th  Street. 
Kansas  City,  Missotui  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  relates  to  the 
proposed  AD  may  be  obtained  fiom  The 
New  Piper  Aircraft,  Inc.,  Customer 
Services,  2926  Piper  Drive,  Vera  Beach, 
Florida  32960.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOn  FURTHER  tNFORMATION  COMTACT: 
CSuistina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office.  One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349;  telephone  (770)  703-6079; 
facsimile  (770)  703-6097. 


SUPPt.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  person^  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  rules  docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  AH 
commtmications  received  on  or  before 
the  closing  date  for  comments,  specified 
above.  wiU  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
mvironmentaJ,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  rules 
docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
sulHnitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-69-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  96-CE-69-AD,  Room  1558, 
601  E.  12th  Street,  ICansas  City,  Missouri 
64106. 

Discassioa 

On  December  1, 1995,  the  FAA  issued 
a  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Piper  Models  PA-31,  PA-31- 
325.  PA-31-350.  PA-31P,  PA-31T.  and 
PA-31T1  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  INPRM) 
on  December  7, 1995  [60  FR  62774).  and 
proposed  to  supersede  AD  80-26-05, 
Amendment  39-3994.  The  NPRM 
proposed  to  (1)  retain  the  requirement  of 
repetitively  inspecting  the  main  landing 
gear  (MLG)  inboard  door  hinges  and 
attachment  angles  for  cracks,  and 
replacing  any  cracked  MLG  inboard 
door  hinge  or  attachment  angle;  and  (2) 
reqiiire  incorporating  a  MLG  inboard 
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door  hinge  and  attachment  angle 
assembly  of  improved  design  (part 
number  47529-32)  or  FAA-approved 
hinges  and  angles  made  of  steel,  as 
terminating  action  for  the  repetitive 
inspection  requirement. 
Accomplishment  of  the  proposed 
inspections  would  have  been  in 
accordance  with  Piper  Service  Bulletin 
(SB)  No.  682.  dated  July  24, 1980. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  was  given  to  the  one 
comment  received. 

Explaaation  of  the  Comment  Received 
ontheNPRM 

The  comment  received  on  the  NPRM 
contained  information  that  the 
improved  design  hinge  assemblies,  part 
number  (P/N)  47529-32,  are  also 
susceptible  to  fatigue  cracking,  and  that 
installing  this  assembly  should  not 
eliminate  the  need  for  the  repetitive 
inspections  currently  required  by  AD 
80-26-05.  The  commenter  states  that  Its 
airplane  fleet  has  experienced  three 
failures  and  three  incidents  related  to 
fatigue  cracking  of  the  P/N  47529-32 
hinge  assemblies. 

Subeequeut  Actions 

The  FAA  conducted  a  review  of  the 
manufacturer's  service  history  and 
service  difficulty  reports  in  the  FAA 
database  associated  with  tne  P/N 
47529-32  MLG  inboard  door  hinge 
asaembly.  Based  on  a  review  of  tUs 
information,  inchidiog  the  information 
received  from  the  commenter,  the  FAA 
determined  that  more  information  and 
analysis  were  needed  before  MLG 
inboard  door  hinge  assembly 
replacements  were  mandated  through 
an  AD.  as  terminating  action  for  the 
repetitive  inspections  ourently  required 
by  AD  80-26-05. 

With  the  above  informafionlti  mind, 
the  FAA  issued,  on  February  11, 1997, 
an  advance  notice  of  propowd 
nilemaking  (ANPRM)  to  provide  an 
opportunity  for  the  general  public  to 
participate  in  the  decision  as  to  what 
course  of  rulemaking  the  FAA  should 
take.  The  ANPRM  was  published  in  the 
Federal  Register  on  February  19. 1997 
(62  FR  7375).  At  this  time,  the  FAA  also 
withdrew  the  NPRM. 

Interested  persons  were  encouraged  to 
provide  information  that  describes  what 
they  consider  the  best  action  (if  any)  to 
be  taken  regarding  the  P/N  47529-32 
MLG  hinge  assembly.  No  information  or 
comments  were  received  on  the 
ANPRM. 


The  FAA's  Analjrsis  and  Determinatioa 

The  FAA  service  difficulty  database 
contains  10  reports  of  failure  or  cracks 
found  in  the  MLG  inboard  door  hinge 
assembly  on  the  affected  airplanes.  Six 
of  these  reports  were  submitted  by  the 
commenter  to  the  NPRM,  with  three  of 
these  incidents  attributed  to  the  original 
MLG  inboard  door  binge  assemblies. 
The  other  four  reports  are  not  clear  as 
to  whether  the  original  MLG  inboard 
door  hinge  assemblies  were  installed  or 
the  improved  design  asaembUes  were 
installed.  However,  the  incidents 
occurred  on  high  service  time  airplanes 
and.  since  there  is  no  AD  action 
mandating  the  installation  of  the 
improved  design  MLG  inboard  door 
hinge  assembUes,  the  FAA  presumes 
that  the  original  hinge  assemblies  wwe 
installed. 

The  FAA  has  reviewed  the  three 
incident  reports  on  the  improved  design 
MLG  inboard  door  hinge  assemblies  and 
performed  extensive  testing  and 
anal)rsis  of  the  improved  design  MLG 
inboard  door  hinge  assemblies.  The 
FAA  has  determined  that  the  incidents 
were  isolated  and  that  mandating 
repetitive  inspections  is  not  needed 
when  the  P/N  47529-32  MLG  inboard 
door  hinge  assemblies  are  installed.  The 
FAA  has  determined  that  Pif>er  Model 
PA-31-300  airplanes  incorporate  the 
same  type  design  as  the  other  PA-31 
series  airplanes  and  could  incorporate 
the  same  part  number  MLG  inlxmrd 
door  hinge  assemblies. 

After  reviewing  all  available 
information  related  to  this  subject, 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to  (1) 
eliminate  the  repetitive  short-interval 
inspections  required  by  AD  80-26-05; 
and  (2)  prevent  separation  of  a  MLG 
door  from  the  airplane  caused  by  a 
cracked  inboard  door  hinge  or 
attachment  angle,  which  could  result  in 
the  MLG  becoming  jammed  with 
consequent  loss  of  control  of  the 
airplane  during  landing  operations. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  Models  PA-31, 
PA-31-300.  PA-31-325.  PA-31-350, 
PA-31P,  PA-31T,  and  PA-31T1 
airplanes  of  the  same  type  design,  the 
FAA  is  proposing  an  AD.  The  proposed 
AD  would  supersede  AD  80-26-05  with 
a  new  AD  that  would  (1)  retain  the 
requirement  of  repetitively  inspecting 
the  MLG  inboard  door  hinges  and 
attachment  angles  for  cracks,  and 
replacing  any  cracked  MLG  inboard 


door  hinge  or  attachment  angle;  and  (2) 
require  incorporating  a  MLG  inboard 
door  hinge  and  attachment  angle 
assembly  of  improved  design  (part 
niunber  47529-32)  or  FAA-approved 
hinges  and  angles  made  of  steel,  as 
terminating  action  for  the  repetitive 
inspection  requirement. 
Accomplishment  of  the  proposed 
inspections  would  be  in  accordance 
with  Piper  SB  No.  682,  dated  July  24. 
1980. 

The  FAA's  Aging  Commuter-Class 
Aircraft  Policy 

The  actions  proposed  in  this  AD  are 
part  of  the  FAA's  aging  commuter-class 
aircraft  policy,  which  briefly  states  that, 
when  a  modification  exists  that  could 
eliminate  or  reduce  the  number  of 
required  critical  inspections,  the 
modification  should  be  incorporated. 
This  policy  is  based  on  the  FAA's 
determination  that  reliance  on  critical 
repetitive  inspections  on  aging 
commuter-class  airplanes  carries  an 
uimecessary  safety  risk  when  a  design 
change  exists  that  could  eliminate  or,  in 
certain  instances,  reduce  the  number  of 
those  critical  inspections.  In 
determining  what  inspections  are 
critical,  the  FAA  considers  (1)  the  safety 
consequences  of  the  airplane  if  the 
known  problem  is  not  detected  by  the 
inspection;  (2)  the  reliability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem:  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structuie  as  a 
result  of  the  problem. 

The  alternative  to  installing  the 
improved  design  hinge  assemblies  on 
the  afiiacted  airplanes  would  be  to  rely 
on  the  repetitive  inspections  required  by 
AD  80-26-05  to  detect  cracks  in  these 
areas. 

Cost  Impact 

The  FAA  estimates  that  1 ,789        , , , , 
airplanes  in  the  U.S.  registry  would  be 
afiected  by  the  proposed  AD.  that  it 
would  take  approximately  2  workhours 
per  airplane  to  accomplii^  the  proposed 
replacem«it,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $2,000  per  airplane 
($500  per  assembly  x  4  assemblies  per 
airplane).  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$3,750,280  or  $2,120  per  airplane.  This 
figure  is  based  on  the  presiunption  that 
no  affected  airplane  owner/operator  has 
accomplished  the  proposed 
replacement. 

Piper  has  informed  the  FAA  that 
hinge  assemblies  have  been  distributed 
to  equip  approximately  400  (1.600 
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separate  assemblies)  of  the  affected 
airplanes.  Presuming  that  400  of  the 
affected  airplanes  have  four  of  these 
hinge  assemblies  incorporated,  the  coet 
impact  of  the  proposed  AD  upon  U.S. 
owners  operators  of  the  affected 
airplanes  would  be  reduced  by  $848,000 
from  $3,750,280  to  $2,902,280. 

The  intent  of  the  FAA's  aging 
commuter  airplane  progrtma  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  The  FAA  believes  that  a  large 
number  of  the  remaining  1,369  affected 
airplanes  (1,769  affiected  airplanes — 400 
airplanes)  that  would  be  affected  by  the 
proposed  AD  are  operated  in  various 
types  of  air  transportation.  This 
includes  scheduled  passenger  service, 
air  cargo,  and  air  taxi. 

The  proposed  AD  would  allow  800 
hours  time-in-service  (TIS)  after  the 
effective  date  of  the  proposed  AD  before 
mandatory  accomplishment  of  the 
design  modification.  The  average 
utilization  of  the  fleet  for  those 
airplanes  in  air  transportation  is 
between  25  to  40  hours  TIS  per  we^. 
Based  mi  these  figures,  operators  of 
commuter-class  drplanes  involved  in 
commercial  operation  would  have  to 
accomplish  the  proposed  modification 
within  5  to  8  months  after  the  proposed 
AD  would  become  effective.  For  private 
owners,  who  typically  operate  between 
100  to  200  hours  TIS  per  year,  this 
would  allow  4  to  8  years  before  the 
proposed  modification  would  be 
mandatory. 

Cmnpliancs  Time  of  the  Proposed  AD 

The  FAA  established  the  800  hours 
TIS  replacement  compliance  time  based 
on  its  engineering  evaluation  of  the 
problem.  Among  the  issues  examined  in 
this  magineering  evaluation  were 
analysis  of  service  difficulty  reports,  the 
difficulty  level  of  the  inspection,  and 
how  critical  the  situation  would  be  if 
cracks  occurred  in  the  subject  area 
despite  accomplishment  of  the 
repetitive  inspections. 

Usiially.  the  FAA  establishes  the 
mandatory  design  modification 
compliance  time  on  AD's  affecting  aging 
commuter-class  airplanes  upon  the 
acormulation  of  a  certain  number  of 
hours  TTS  aa  the  airplane.  For  this 
action,  the  FAA  is  proposing  to  mandate 
the  modification  for  all  operators' 
"within  the  next  800  hours  TIS  after  the 
effective  date  of  this  AD."  The  total  TIS 
levels  of  the  airplane  fleet  very  feorn 
under  1,000  hours  TIS  to  over  5.000 
hours  TIS.  and  annual  accumulation 
rates  vary  from  50  hours  TIS  to  over 
1.000  hours  TIS.  Establishing  a  long- 
term  set  compliance  time  of  hours  TVS 


acciunulated  on  Piper  Models  PA-31, 
PA-31-300.  PA-31-325.  PA-31-350, 
PA-31P,  PA-31T,  and  PA-31T1 
airplanes  (such  as  5,000  hours  TIS) 
would  impose  an  undue  burden  on  the 
manufacturer  of  having  to  maintun  a 
supply  of  replacement  parts  for  the 
entire  fleet  when  many  airplanes  in  the 
fleet  may  neverTeach  this  compliance 
time.  -■ 

Instead,  the  FAA  believes  that  Piper 
should  maintain  parts  for  several  years; 
in  this  case  about  8  years  to  allow  low- 
usage  airplanes  time  to  accumulate  the 
800  hours  after  the  effective  date  of  the 
AD.  The  FAA  has  determined  that  the 
compliance  time  of  the  proposed  rule 
provides  the  level  of  safety  required  for 
commuter  air  service  and  general 
aviation,  while  still  minimizing  the 
impact  on  the  private  airplane  owners  of 
Piper  Models  PA-31,  PA-31-300,  PA- 
31-325,  PA-31-350,  PA-31P,  PA-31T, 
and  PA-aiTl  airplanes. 

Regalatoiy  Impact 

The  regulations  prdposed  herehi 
would  not  have  substantial  direct  effacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR.  11034,  February  26. 1979);  and  (3) 
if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatwy  Flexibility  Act.  A  copy  of  the 
draft  regulatory  evaluation  prepared  for 
this  action  has  been  placed  in  the  rules 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  rules,  docket  at  the 
location  provided  under  the  caption 
AOORCSSeS. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportaticm.  Aircraft,  Aviation 
safety,  SafB^. 

llw  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritr.  49  U.S.C.  106(g),  40101, 40113, 

44701. 

139.13    [Amendedl 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
80-26-05,  Amendment  39-3994,  and  by 
adding  a  new  AD  to  read  as  follows: 

The  New  Kpn  Aircralt,  lac  (fonnerly  Pipsr 
Aircraft  Corporation):  Docket  No.  96- 
CB-69-AD.  Supersedes  AD  80-26-05, 
Amendment  39-3994. 
Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category,  that  are  not  equipped  with  Piper 
j>art  number  (P/N)  47529-32  main  lanmng 
gear  (MLG)  Inboard  door  hinge  assemblies  or 
FAA-approved  MLG  inboard  door  hinges  and 
attachinent  angles  made  of  steel  stall  lout 
hinge  assembly  locations: 


Models 

Serial  numbera 

PA-31,  PA-31- 

31-2  through  31-8012077; 

300.  and  PA- 

31-325. 

PA-31-360  ...... 

31-6001  through  ^1- 

8052168. 

PA-31  P  ..„ 

31P-3  through  31 P- 

7730012. 

PA-31T  

31 T-7400002  through 

31T-8020076. 

PA-31T1  .._ 

31T-780400.1  through 

31T-8004040. 

Note  1:  This  AD  applies  to  each  aiiplvie 
identified  in  the  prvceding  applicability 
provisioa,  regardless  of  wneUier  it  has  been 
modified,  altered,  or  repairedin  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiscted,  the 
owner/operator  must  request  appixrval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished-. 

To  prevent  separation  of  a  MLG  door  from 
the  airplane  caused  by  a  cracked  MLG 
inboard  door  hinge  or  attachment  angle, 
which  could  result  in  the  MLG  becoming 
jammed  with  consequent  loss  of  control  of 
the  airplane  during  landiiig  operations, 
accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in-' 
service  (TIS)  after  the  effective  date  of 
this  AD,  unless  already  accomplished 
(compliance  with  AD  80-26-05),  and 
thereafter  at  intervals  not  to  exceed  100 
hours  TIS  until  the  modification 
required  by  paragraph  (c)  or  (d)  of  this 
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AD  is  incorpontBd.  inspect  (using  dye 
penetrant  methods)  the  MLG  inboard 
doat  hinges  and  attachment  angles  far 
cracks.  Accomplish  the  inspections  in 
accordance  with  the  INSTRUCTIONS 
section  of  Piper  Service  Bulletin  No. 
682.  dated  July  24.  1980. 

(b)  The  initial  dya  panstrant  inspactioo 
typa  must  ba  utilized  for  all  future  repetitive 
inspections.  Dye  penetrant  inspection  types 
consist  of  Type  L  fiuoraecant:  Type  IL  non- 
Buofeacant  or  visibia  dye:  and  Type  nL  dual 
MBsitivity. 

(c)  If  oacka  are  found  during  any  of  the 
iwapTtiwie  raquind  in  paragraph  (a)  of  this 
AD.  pfior  to  liiither  flight,  install  a  Piper  P/ 
N  47529-32  MLG  inboard  door  hii^  and 
■Maihmaiit  angle  aaaamfaty  or  install  FAA- 
apptoved  MLG  inboard  door  iiingas  and 
anghs  madaof  staeL 

(d)  Within  die  aoxt  800  boun  TIS  aAar  the 
eflacliva  date  of  tfaia  AD.  unless  ahwdy 
arrnasplitheH  as  raqiiiiad  by  paiapaph  (c)  of 
tUa  AD,  inataU  a  Piper  P/N  47520-^  MLG 
inboard  door  hinge  and  attachment  angle 
aaaambty  in  all  fmir  hinga  aHembty  locatians 
or  install  FAA-«pproved  MLG  inbowd  door 
Uagaa  aad  aaglaa  made  of  staei  in  all  faiar 
hingi  aaaawMy  tocationa. 

(a)  bialaUiiig  a  Piper  P/N  4752»-a2  MLG 
inboard  daar  Wags  and  attacbaMBt  angle 
MeamUv  in  ^t  ttu  ^b^^Uv  bi^^^^  ^ 
inelaJlii^  FAA  igptuiad  MLG  inboawi  door 
hiapn  aad  aagiaa  mada  of  ateel  iB  ail  faar 
aaaaabiy  lacatiaaa  as  raquisad  by  paiagiapbs 
(c)  and  (d)  of  tfaia  AD  is  coiMJdered 
terminating  actiaa  for  tha  rapelitiTe 
inapactiaB  leyd— s^  af  this  Aa 

(0  Special  flight  paoniia  saay  be  leaned  in 
accuadaaLa  ari*  sactkMa  n.l«7  and  Xl.lW 
of  the  Federal  Aviatiaa  Rsgafatiaas  (MCn 
21.1V7  and  21.Ma)  to  opacata  the   '-f'^ni  la 
ritaoMaSBef  tfaia  AD 
ikei 

(|)Abi 


)  of  approved  ( 
I  with  diia  AD.  if  any.  i 
1  tfas  AdMta  AGO. 
(h)  AU  paraoaa  aCKlad  by  tfafa  I 
■ay  obtain  copiaa  of  Ifaa  dacaaaaa 
a>  faiaaiB  upon  ra^Msl  la  The  Near  1 
)PlparOti«a.VBaol 

dooaaaaat  at  tfaa  FAA.  Caalzai  K^ioa.  OOa 
of  dM  RagloMl  Covaal.  Rooa  US*,  an  S. 
12th  Stiaat  Kaaaaa  Oty.  Hassairt  MM. 

OS.] 


Issued  in  Kanaas  C^.  hOmauti.  an 
October  14. 1M7. 
Mary  Elkn  Scfa^t. 

Acting  JXunqger,  SohUI  Aiipiaim  Dinctonte, 

Aircraft  Certification  Service. 

(FR  Doc.  97-27794  Filed  10-20-07;  8:45  am] 
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(FNWA  Docfaat  Ne.  M-47,  mWA  07 
lliintie.11 

NMSIS-AEII 


UMVOfin  TnMc  Control  I 

•  8iOMlB»  MM  TrafRc  Control 


Fedoaim^nway 
AihiiiiiatratioB  (FHWA),  DOT. 
acnOM:  Notice  of  pcoposad  amendment 
Is  the  Manual  on  Unifonn  Traffic 
Control  Devices  (MUTCD).  reopenii^ 
and  extension  (rf  ceauaeat  perkML 

TIm  FHWA  is  reopealag  and 
J  the  coaaaeBt  period  for  a 
notice  of  propoaod  amendment  to  the 
MUTCD  which  was  published  January 
6. 1M7.  at  62  FR  681.  The  original 
ooBuaant  period  was  set  to  cloee  on 
Augiiat  30. 1997.  This  extension 
aaapands  to  ooaoem  cxprasaed  by  the 
Natiaoal  r.nimi^i|tiiw>  ea  UniloaB  Traffic 
CoBtMl  Deviees  (NCUTCD)  that  die 
August  30  rhwing  date  does  not  provide 
luffioent  time  for  af^iropciale  reaponse 
«•  the  ^opoaed  MUTCD  change.  The 
FHWA  recogaiaaa  Ifaat  other 
rnaamrnntnn  may  he  subiect  to  mnn}^ 
tiaie  constniafes  andagnes  that  the 
maiamnt  pesiod  should  be  raopoied 
aad  extended.  ThevrfarB.  the  closing 
data  far  commanta  is  astaadad  to 
Daoaaibef  22. 1907,  ki  wdar  to  pravide 
(ha  NCUTCD  and  odtar  intarestad 
commentacs  additioaal  time  to  evalnalB 
the  prepoeed  chaafaa  aad  tosubmit 
tespooaea. 

BOTBfc  Submit  CO— nati  en  or  before 
22.1997. 


!  Sifaed.  wiltteu  conunmls 
r  to  the  docket  number  that 
app—ra  at  tha  tnp  n/lhia  dnnim«n*  ^lyi 

■UMt  he  siabaiittod  to  die  Dodcat  deck. 
U.S.  DOT  Docfcafti.  Room  PIr-401. 400 
Savaaft  Street.  SW..  WMhington  DC 
20590-0001.  All  onmmenta  racaivad 
will  be  availahla  far  axamiBattoa^  the 
above  addraas  between  10  ajn.  and  S 
pjB..  e.L.  Monday  through  Pridqr. 


except  Federal  holidays.  Those  desiiing 
notification  of  receipt  of  comments  must 
include  a  self-addiwsed,  stamped 
envelope  or  poetcanl. 
FOR  FURTHER  OTORMaTlOW  CONTACT:  For 
information  regarding  the  notice  of 
propoeed  amendment  contact  Ms.  Linda 
Brown.  Office  of  Highway  Safety.  Room 
3408.  (202)  366-2192,  or  Mr.  Raymond 
Cuprill.  Office  of  Chief  Counsel,  Room 
4217,  (202)  366-0834,  Depeitment  of 
Transportation,  Federal  (fighway 
Administration,  400  Seventh  Street. 
SW.,  Waahington,  DC  20590.  Office 
hours  are  from  7:45  ajn.  to  4:15  p.nL., 
e.L,  Mondey  through  Friday,  except 
Federal  holidays. 

9UPPLEMBITMIY  MPONMATIQH:  As  noted, 
the  original  comment  period  for  the 
Jamiary  6,  1997.  notice  of  proposed 
amendment  to  the  MUTCD  closed  on 
August  30. 1997.  The  NCUTCD  has 
expressed  concern  that  this  closing  date 
does  not  provide  sufficient  time  to 
review  the  proposed  change, 
consolidate  comments,  and  submit  these 
comments  to  its  member  organizations 
for  approval.  The  NCUTCD  only  meets 
in  January  and  Jiuie  of  each  year  to  vote 
as  a  foil  body  on  proposala  and  issues 
relating  to  the  MUTCD.  Judging  from  the 
number  of  comments  received  so  far  to 
this  docket  and  considarii^  the  large 

amount  of  inaH»ri»lf  mntAJnmA  is  rttia 

docket.  w»  believe  there  jnay  be  other 
interested  pecsoas  wfae  aead  additional 
time  to  respond 

The  MUTCD  is  avatlaUe  far 
inspection  and  copying  as  prescribed  ia 
49  CFR  part  7.  appendix  D.  It  may  be 
purchaaed  far  $444)0  from  Mw 
Superintendent  of  Docomanta.  US. 
Government  Piiatiag  Office,  P.O.  Box 
371954,  PittriM^gh.  PA  16250-7964, 
Stock  No.  650-001-00001-0. 

23  U.&C  ns.  48  CFR  1.48L 
8, 1087. 
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SUMMARY:  The  EPA  is  proposing  to 
disapprove  the  SIP  revision  submitted 
by  the  State  of  Texas  for  the  Houston/ 
Galveston  Area  (HGA)  severe  ozone 
nonattainment  area  to  meet  the  VMT 
ofbet  plan  requirements  of  secticHi  182 
of  die  Clean  Air  Act,  as  amended  (the 
Act).  The  EPA  is  proposing  disapproval 
because  the  State's  VMT  Offset  SIP  uses 
modeling  whidi  relies  upon  an 
Inspection  and  Maintenance  (I/M) 
program  that  wras  halted.  This  action  is 
oeing  taken  imder  sections  110  and  182 
of  the  Act 

DAin:  Coaunents  must  be  received  on 
or  before  November  20, 1997. 
AOOREsacs:  Written  amunoats  on  this 
action  should  be  addressed  to  Mr. 
Thomas  R  Diggs,  Chief,  Air  Planning 
Section,  at  the  B>A  Re«ion  6  Office 
listed  below.  Co[»es  of  the  documents 
relevant  to  this  action  are  available  for 
public  inqiectian  during  normal 
business  hours  at  the  foUovring 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointmant  with  the 
appn^riate  office  at.leest  24  hours 
benxe  the  visiting  day.  Environmental 
Protection  Agency,  RegioD  6,  Air 
Planning  Section  (6PD-L).  1445  Ross 
Avenue.  Suite  700,  Dallas.  Texas  75202- 
2733.  Texas  Natural  Resource 
Conservatibn  Commissitm,  12100  Paiic 
35  Circle.  Austin,  Texas  78711-3087. 
ROR  FURTHBt  •^ORMUTKJN  CONTACT:  Ms. 
Sandra  G.  Rennie,  Air  Planning  Section 
(6PD-L),  EPA  Region  6. 1445  Roas 
Avenue.  Dallas,  Texas  75202-2733, 
tefaphcme  (214)  665-7367. 

ARV  MFORMATKM: 


Section  182(d)of  the  Act,  requires 
oaone  ntmattainment  areas  classified  as 
severe  or  above  to  develop  plans  for 
VMT  ofEsets.  Section  182(d)(lKA) 
requires  the  State  to  stdmiit  plans  which 
will  idontify  and  adopt  specific 
enforceable  transportation  control 
strategies  and  Transportation  Control 
Measures  (TCMs)  to  o&et  growth  in 
vehicle  emissions  so  that,  as  vehicle 
trips  and  vehicle  miles  traveled 
increase,  vehicle  emissions  stay  below 
an  established  ceiling  as  projected  out  to 
the  attainment  date  for  the  National 
Ambient  Air  Quality  Standards  for  the 
nonattainmoit  area  requiring  the  VMT 
Offsets  plan.  The  HGA  is  classified  as  a 
severe  ozone  nonattainment  area  with 
an  attainment  deedline  of  2007. 
Reducticm  in  vehicle  emissions  is  to  be 
attained  as  necessary,  in  combination 
with  other  emission  reduction 
requirements  to  comply  with  periodic 
emissions  reduction  requirements. 
States  were  directed  to  consider,  choose. 


and  implement  measures  as  specified  in 
section  108(f).  The  VMT  Ofbets  Plans 
were  due  to  be  submitted  to  EPA  by 
November  15, 1902.  The  State  submitted 
a  "committar'  SIP  to  the  EPA  for  VMT 
ofiEsets  for  the  HGA  nonattainment  area 
on  November  15, 1992.  This  submittal 
committed  to  submitting  subsequent 
SIPs  in  1993  and  1994  to  parallel  the 
deveiojnnent  trfthe  Rate-of-Progress  SIP 
revision  due  November  15, 1993  and  die 
dmnonstration  of  attainment  SIP 
revision  due  by  NovembOT  1994. 

On  November  12, 1993,  aiKl 
November  8, 1994,  the  State  of  Texas 
submitted  a  revision  to  the  SIP  for  the 
VMT  Offsets  Plan  to  folfill  the 
"committal"  SIP  requirement.  The  Plan 
was  submitted  using  specific  modeling 
ftH*  v^de  emissions  based  on,  among 
other  things,  a  vehicle  inspection  and 
maintenance  test-only  program  with 
most  vehicles  receiving  an  I/M  loaded 
mode  txansieet  emissim  test  known  as 
the  'TM240."  EPA  approved  the  I/M 
program  on  August  22, 1994  (59  FR 
43046).  This  program  began  operation  in 
January  1995,  before  being  halted  by  the 
Texas  Legislature  and  Governor. 

Various  states,  including  Texas, 
desired  graeter  flexibility  in 
implementing  their  I/M  programs.  On 
September  18, 1995,  EPA  revised  and 
finalized  I/M  rules  that  gave  states  much 
greater  flexibility  in  implementing  I/M 
programs.  One  element  of  the  I/M 
flexibihty  amendments  included  a 
provision  for  a  new  low  enhanced 
performance  standard  that  would  allow 
lor  less  stringent  I/M  programs  if  overall 
air  quality  goals  were  met.  In  addition, 
on  November  28, 1995,  President 
ClintMi  signed  the  National  Hi^way 
System  DMignation  Act  of  1995 
(NHSDA)  which  allowed  even  greyer 
flexibility  in  I/M  programs  for  states, 
especially  in  the  area  of  emission 
reduction  estimates. 

In  response  to  this  additional 
flexibility,  the  State  of  Texas  submitted 
"a  revised  I/M  program  to  EPA.  The  EPA 
proposed  conditional  interim  approval 
of  this  new  plan  on  October  3, 1996  (61 
FR  51651).  As  a  result,  the  State  of 
Texas  has  implemented  a  decentralized 
testing  netwtnrk  which  allows  for  both 
test-and-repair  and  test-only  statitms, 
and  includes  remote  sensing.  Vehicles 
are  subject  to  a  two-speed  idle  test,  and 
an  optional  Acceleration  Simulation 
Mode  (A^4)  loaded  mode  test  This 
program  is  refnred  to  as  the  Texas 
Motorist  Choice  Program.  Therefore,  the 
modeling  in  the  VMT  Offset  SIP  is  no 
longer  current  The  Plan's  modeling 
does  not  reflect  the  Texas  Motorist 
QKrioe  I/M  program:  it  reflects  a 
program  no  longer  in  use.  The  EPA 
believes  this  is  a  significant  deficiency 


wdiich  prohibits  approval  of  the  SIP 
under  sections  110  and  182  of  the  Act 

For  further  information  regarding 
EPA's  analysis  of  the  State  submittal, 
refer  to  the  Technical  Support 
Document  for  this  action  found  in  the 
official  docket  . 

n.  EvahuAioB  trf^Hooatan  VMT  SIP 

While  the  current  Texas  Motorist 
Choice  vehicle  emission  testing  program 
appears  to  fulfill  the  requirements  of  the 
NHSDA,  the  Clean  Air  Act,  and  Fedoal 
I/M  Rules,  it  presents  a  significant 
inconsistency  within  the  VMT  Offset 
SIP.  This  review  compares  the  State's 
VMT  Offnt  SIP  submittal  with  the  Act 
to  determine  compliance  with 
raquirements  in  the  Act  The  following 
nanative  highligbts  the  deficiency  and 
mtionale  far  disspproving  this  SIP 
revision. 

The  EPA  interprets  182(d)(1)(A)  to 
require  sufficient  meesures  be  adopted 
so  that  i»o)ected  motor  vehicle  volatile 
organic  compotmd  emissions  will  stay 
bcHoeath  a  c^ling  level  established 
through  modeling  of  mandated 
transportati(»-related  controls.  When 
gnnvth  in  VMT  and  vehicle  trips  would 
otherwise  cause  a  motor  vehicle 
emissions  upturn,  this  upturn  must  be 
prevented  by  VMT  offset  meesures.  If 
projected  total  motor  vehicle  emissions 
during  the  oztme  seeson  in  one  year  are 
not  higher  than  during  the  ozone  season 
the  yeer  before  due  to  the  control 
measures  in  the  SIP.  the  VMT  (^Ent 
requirement  is  satisfied. 

m  (»der  to  make  these  projections, 
two  anises  of  vehicle  emissions  are 
calculated.  The  upper  curve  includes 
the  effscts  of  mant^ted  controls  such  as 
reformulated  gasoline.  Reid  Vapor 
Pressure  control  of  gasoline,  the 
employer  trip  reduction  program, 
transportation  control  measures 
committed  to  in  the  1993  TCM  SIP,  and 
an  enhanced  I/M  progrun.  The  lower 
curve  is  produced  by  using  ui  enhanced 
I/M  program  expanded  into  additional 
counties  and  other  TCMs. 

The  November  15, 1993.  VMT  Offset 
SIP  revision  included  a  projection  of  the 
mobile  source  emissions  jMt^le  for  the 
HGA  nonattainment  area  through  the 
year  2010.  The  profile  included  the 
effects  of  required  reductions  horn  the 
mandatory  vehicle  I/M  program  in 
Harris  and  Galveston  Counties,  Reid 
vapor  pressure  controls,  reformulated 
gasoline,  an  employee  trip  reduction 
program.  Stage  n  vapor  recovery  for 
refoeling,  and  a  clean  fuel  fleets 
program.  An  estimaticui  of  the  lowest 
point  in  these  emissions  projections  was 
established  as  a  ceiling  for  mobile 
source  emissions.  The  lower  curve 
includes  the  expansion  of  the  enhanced 
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I/M  program  into  three  additional 
counties  in  1995  and  another  three 
counties  in  1997. 

The  November  6.  1994.  submittal 
included  a  modification  of  the  mobile 
•ource  emissions  projections  and  ceiling 
level  to  reflect  updated  information  and 
methodology  as  well  as  TCMs  and 
mobile  source  controls  necessary  to 
achieve  VMT  offset  at  least  through  the 
year  2010. 

The  final  emissions  estimates  for 
Volatile  Organic  Compounds  (VOCs) 
were  obtained  by  multiply!]^  the  VMT 
times  the  vehicle  emissions  actor. 
Vehicle  miles  traveled  data  was 
generated  from  the  Texas  Travel 
Demand  Package  developed  and 
maintained  by  the  Texas  Oepartmeiit  of 
Transportation.  Transit  mode-choice 
estimates  were  paformed  by  the 
Metropolitan  Transit  Authority  using 
their  mode  choice  models.  Mc^ila 
source  emission  factors  were  obtained 
using  the  MOBILESa  model  approved  by 
EPA.  Results  of  the  updated  modeling 
demonstration  are  found  in  Appenduc  B 
of  the  1994  SIP  submittal.  Tba 
MOBILESa  model  estiHialed  eaissioiis 
based  on  a  number  of  input  parameters. 
Among  these  were  I/M  pFOgruB  type 
and  test  type.  The  estimates  weie 
obtained  using  a  test  only  I/M  progrwn 
type  with  either  a  loaded/idla  test  or  a 
transient  test.  The  geographic  ceverage 
of  the  L/M  program  in  the  Houston  area 
was  assumed  to  cover  eight  counties  to 
include  the  commuting  areas 
surrounding  Harris  County. 

In  the  Texas  Motorist  Choice  I/M 
Pragnun.  adopted  by  the  Sute  and  in 
operation,  not  only  has  the  program 
type  changed  to  primarily  a  test-and> 
repair  format,  but  the  majority  of  the  test 
stations  oQer  only  the  loaded/idle  test 
In  additicm.  the  geographic  area  far 
mandatory  testing  lus  been  reduced  ta 
just  Harris  County,  with  remote  testing 
proposed,  but  not  yet  implemeated.  te 
monitor  trafBc  coming  into  Harris 
County  from  the  surrounding  counties. 
With  these  major  changes  in  mobile 
source  emission  parameters,  the 
modeling  may  project  different 
estimates  of  mobile  source  emissions, 
tboeby  impacting  the  emission  levels 
projected  to  demonstrate  the  VMT 
OfEset  SIP  requirements  of  the  Act.  The 
submitted  SIP  does  not  reflect  any  of  the 
changes  discussed  above. 

Employee  Trip  Reduction  (ETR) 
programs  are  no  longer  required  under 
the  Act.  Texas  has  dropped  its  ETR 
program  and  requested  a  withdrawal  of 
the  ETR  program  from  the  SIP. 
However.  ETR  credits  were  used  in 
modeling  VMT  ofEsets.  The  ETR  credits 
can  no  longer  be  used  in  VMT 


modeling,  further  emphasizing  the  need 
to  revise  the  SIP  submittal. 

In  siunmary,  the  HGA  VMT  SIP 
submittal  is  based  on  out-of-date 
modeling  and  must  be  revised.  Motor 
vehicle  emission  reductions  claimed  for 
the  vehicle  I/M  program  will  have 
changed  since  the  SIP  revision  was 
submitted  in  1993  and  1994. 
Elimination  of  the  ETR  program  by  the 
State  eliminates  the  use  of  ETR  emission 
reductions  in  the  VMT  SIP  modeling 
demonstration.  Based  on  the  above 
analysis.  EPA  cannot  ^prove  the  HGA 
VMT  SIP. 


m. 


AOkm 


The  EPA  proposes  to  disapprove  the 
HGA  VMT  Olbet  SIP  under  sections 
110(k)  and  142  of  the  Act  because  one 
or  more  of  the  elements  of  the  VMT  SIP 
submitted  an  NovenAer  12, 1993.  and 
August  16, 1994,  afe  incorrect.  The 
VMT  SIP  SHfaraitte)  repmseato  vehicls 
emission  credits  M  one  level  based  on 
OKxleling  using  a  test-only  I/M  loaded 
mode  tran«ent  emissien  test  (IM240). 
That  particular  program  was  halted  after 
a  few  weeks  ef  eperetion.  The  State  has 
since  chosen  to  implemeHt  a  diffierent 
program,  the  Texas  Motorist  Chetoe 
ProgMra.  which  is  a  test  and  repair 
pregnm  with  a  two-^eed  idle  test  or 
ASM  loaded  Huide  test,  in  a  reduced 
geographic  area,  plus  remote  sensing  to 
cover  the  out^dag  ceouMiter  areas,  it  is 
EPA's  position  tkat  the  Mnisaion 
reduction  credits  for  the  Texas  Motorist 
Chaice  Program  will  be  significantly 
difierent  than  those  far  an  1U240  tast 
only  pfogram.  Conse^uaatly.  the 
projected  motw  vehicle  emissions  in  the 
August  16, 1994,  VMT  Ofiset  SIP 
su^wttal  are  incorrect  They  an  baaed 
on  aa  I/M  program  that  is  net  in 
existence.  They  also  do  not  reflect  the 
projecticms  of  the  new  proeram. 

fa  addition,  due  to  tiM  eumination  of 
the  ETR  program,  the  modelii^  is  based 
cm  inconect  iniomatian.  Thereibra.  the 
emission  reductions  projected  could  not 
be  reflecting  the  treads  of  VMT  in  the 
Houston  area. 

The  State  recently  approved  and 
submitted  a  revision  to  the  HGA  VMT 
offset  SIP  to  correct  coacxna  raised  in 
this  notice.  We  expect  to  review  and 
take  appropriate  action  on  the  latest 
revision  rather  than  finalign  this 
disapprovaL 

Under  section  179(a)(2).  if  the  EPA 
Administrator  takes  final  disapproval 
action  on  a  submission  undw  soirtion 
1 10(k)  for  an  area  designated 
nonattainment  based  on  the 
sulmiission's  fisilure  to  meet  one  or  more 
of  the  elements  required  by  the  Act.  and 
the  deficiency  is  not  corrected  within  18 
months  of  the  efisctive  date  of  the  final 


disapproval  action,  the  Administrator 
must  apply  one  of  the  sanctions  set  forth 
in  secticm  179(b)  of  the  Act.  Section 
179(b)  provides  two  sanctions  available 
to  the  Administrator  revocation  of 
highway  funding  and  the  imposition  of 
emission  offset  requirements.  If  the 
administrator  imposes  the  first  sanction 
and  the  deficiency  is  not  corrected 
within  six  months,  the  second  sanction 
shall  apply,  llie  sanctions  shall  apply 
until  the  administrator  determines  that 
the  State  has  come  into  compliance. 
This  sanctions  process  is  set  forth  in  40 
CFR  52.31.  Today's  action  serves  only  to 
propose  disapproval  of  the  State's 
revision,  and  does  not  constitute  final 
agency  action.  Thus,  the  senctions 
process  described  above  does  not 
commence  with  today's  action.  The  18 
month  period  for  the  State  to  oonect  the 
deficiency  would  begin  upon  the 
efEsctive  date  of  a  final  disapproval 
action. 

Nothing  in  today's  actioB  should  b»>- 
construed  as  peimittuig  or  allowing  or 
establishing  a  precedeat  for  any  futiue 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SB>  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
tactors  and  in  relation  to  relevant 
statutory  and  regulatwy  requirements. 

A.  Exectttive  Order  12S86 

The  Office  oC  Management  and  Budget 
has  exempted  lbs  reguletory  action 
from  Executive  Onkr  12MS  review. 

B.  Hegviatory  Flexibility  Act 

Under  the  Regulatory  Flexibi^ty  Act 
5  U.S.C.  600  et  seq.,  EPA  must  prepere 
a  regulatory  flexibility  aBal3rais 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisctiction  over 
populations  of  less  than  50.000. 

the  EPA's  proposed  disapproval  of 
the  State  request  imder  sections  110  and 
301.  and  subchapter  I,  part  D  of  the  Act 
does  not  affect  any  existing 
requiremmts  applicable  to  small 
entities.  Any  preexisting  Federal 
requirem«its  mnain  in  place  after  this 
proposed  disapproval.  Federal 
disapproval  of  the  Stete  submittal  does 
not  affaqt  its  State-enforceability. 
Moreover,  the  EPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore,  the 
EPA  certifies  that  this  proposed 
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disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements,  nor 
does  it  impose  any  new  Fed«al 
requirements. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Under  section  B01(a)(lKA)  of  the 
Administrative  Procediues  Act  (APA)  as 
amended  by  the  Small  Business 
R^ulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  House  of  Rspresentatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal 
This  rule  is  not  a  "m^r  rule"  as 
defined  by  section  804(2)  of  the  APA  as 
amended. 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandate  Reform  Act  of  1095,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accomp>any  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  Stete. 
local  or  tribal  governments  in  aggrqpte; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  sectfon  205.  EPA  must 
select  the  most  cost-effsctive  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  esteblish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significanUy  or  uniquely  impacted  by 
the  rule. 

The  EPA  has  determined  that  the 
proposed  disapproval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  Stete,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  does 
not  impose  new  requiremente. 
Accordingly,  no  additional  coste  to 
Stete.  local,  or  tribal  governments,  or 
private  sector,  result  from  this  action. 

List  of  SidijectB  ia  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons,  Ozone, 
Volatile  organic  compounds. 

Dated:  October  8, 1997. 
Jenj  Cuflora, 

ActiagBeponal  Administrtaor. 
[FR  Doa  97-27846  Filed  10-20-97;  8:45  ami 


BIVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[VAe7»-5020b:  FRL-a»10-1] 

Approval  and  Promulgalion  of  Air 
QiMNty  hnptamentation  Plana; 
ConMiMMNvaalth  of  Viipiniap  Qenarai 
Conformity  Ride 

AQBCV:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
Stete  Implementetion  Plan  (SIP) 
fevision  submitted  by  the 
Commonwealth  of  Virginia  for  the 
purpose  of  esteblishing  the 
requirements  for  determining 
conformity  of  general  federal  actioiu  to 
applicable  air  quality  implementetion 
plans  (General  Conformity).  In  the  Final 
Rules  section  of  this  Fedrnd  Registar, 
EPA  is  approving  the  Commonwealth's 
SIP  revisions  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  them  as  noncontroversial 
SIP  revisions  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  nile  based  on  this 
proposed  rule.  EPA  will  not  iostitute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  November  20,  1997. 
ADDRESSES:  Conunents  may  be  mailed  to 
David  L.  Arnold,  Chief,  Ozone/CO  & 
Mobile  Sources  Section,  Mailcode 
3AT21,  Environmental  Protection 
Agency.  Region  m.  841  Chestaut 
Building,  Philadelphia.  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  EPA  office  listed  above;  and 
the  Virginia  Department  of 
Environmental  Quality.  629  East  Main 
Street,  Richmond,  Virginia  23219. 
FOR  FURTHER  MFORMATKM  CONTACT:  Rose 
Quinto,  (215)  566-2182,  at  the  EPA 
Region  in  address  above. 
SUPPLEMBTTARY  MFORMATKM:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  tide  (Virginia  General 
Conformity  Rule)  which  is  located  in 
the  Rules  and  Regulations  section  oi  this 
Federal  Ragialer. 


List  of  Snbfecte  fB  M  CFR  Part  S2 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxicfe. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Aellioriiy:  42  U.S.C  7401-7671q. 

Dated:  September  29, 1997. 
TkoauBVok^Bio. 

ActizigRegionaJ  Administrator,  Repon  ZZ7. 
[FR  Doc.  97-27845  FUed  10-20-47;  8:45  am] 


B«VIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  PART  62 
[NM-M-1-7331b;  Fftt.-8»11-1] 

Approval  and  Promulgation  of  State 
Air  QuaH^r  Plans  for  Deeignaled 
racnniaa  ana  roninanis,  now  Mexfco; 
Control  of  LandflH  Qas  Emlsaione 
From  Existing  Municipal  Solid  Waste 
LantfiHs 

AOBICV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rulemaking. 


f:  This  document  proposes 
approval  of  the  New  Mexico  State  Plan 
for  controlling  landfill  gas  emissions 
from  existing  municip>al  solid  waste 
landfills.  The  plan  was  submitted  to 
fulfill  the  requirements  of  the  Clean  Air 
AcL  The  Stete  Plan  esteblishes  emission 
limits  for  existing  MSW  landfills,  and 
provides  for  the  implementetion  and 
enforcement  of  thoae  limits,  except 
those  located  in  Indian  Country.  Please 
see  the  direct  final  rule  of  this  action 
located  elsewhere  in  today's  Federal 
Roister  for  a  detailed  description  of  the 
Stete  Plan. 

DATES:  Conunents  on  this  proposed  rule 
mast  be  postmarked  by  November  20, 
1997.  If  no  adverse  comments  are 
received,  then  the  direct  final  rule  is 
efiisctive  on  December  22.  1997. 

ADDRESSEES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6PD-L),  EPA  Region 
6, 1445  Ross  Avenue,  Dallas,  Texas 
75202-2733.  Copies  of  the  Stete's  plan 
and  other  information  relevant  to  this 
action  are  available  for  inspection 
during  normal  hours  at  the  follonving 
locations: 

Envinmmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD- 
L).  1445  Ross  Avenue,  Suite  700, 
Dallas.  Texas  75202-2733. 

New  Mexico  Environment  Department. 
Air  Quality  Program.  1190  SL  Francis 
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Drive.  Harold  Runnels  Bldg..  Santa 

Fe.  NM  87501. 

Anyone  wishing  to  review  this  plan  at 
the  Ffegion  6  EPA  ofBce  is  asked  to 
contact  the  person  below  to  schediile  an 
appointment  24  hours  in  advance. 
FOR  FURTHER  MFORMATION  CONTACT:  Lt 
Mick  Cote,  Air  Planning  Section  (6PO- 

L).  EPA  Region  6,  telephone  (214)  66S-  ^ 

7219. 

SUPPLEMENTARY  MFORMATION:  See  the 
information  provided  in  the  Direct  Final 
rale  which  is  located  in  the  Rules 
Section  of  this  Federal  Ragistar. 

Uat  ofSolifacta  ia  40  CFR  Part  82 

Environmental  protection.  • 

Administrative  practice  and  procedure. 

Air  pollution  control.  Intergovernmental  i 

relations.  Paper  and  paper  products 
industry.  Sulfuric  add  plants.  Sulfuric 
oxides.  I  landfill  gas  emissions  from 
municipal  solid  waste  landfills. 

ABtkoritjr  42  U.S.C  7401-76n<|. 

Oatad:  Octobw  7, 1897. 
fttwy  fjlwao, 

AetiagRBfionalAdnUnutrator. 
(FR  Doc.  97-27850  Filed  10-20-97;  S:45  un] 
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Notices 


Padandl 

VoL  62.  No.  203 
Tuesday,  October  21,  1997 


This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  niles  or 
proposed  mles  ittat  are  applicable  to  the 
public.  tMces  at  hearings  and  investigationa, 
committee  meetings,  agency  decisions  and 
Filings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  thie        i 


COMMODITY  CREOTT  CORPORATION 


SimaMn*  Act  MMMng 


)  date:  2:00  p.m..  November  3. 
1997. 

PLACE:  Room  104-A,  Jamie  Whitten 
Building.  U.S.  Deputment  of  . 
Agriculture.  Washington.  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONBBERED: 

1.  Approval  of  the  Minutes  of  the 
Special  Open  meeting  of  February  5. 
1996.  ;« 

2.  Mnnofaiidum  re:  Update  of 
Coounodity  Credit  Corporation  (COC)- 
Owned  Inventory. 

3.  Memorandum  re:  Commodity 
Credit  Corporation's  (CCC's)  FinMicial 
Condition  Report 

4.  Memoramhmi  re:  Resolution  for 
Docket  C2^266.  Resolution  No.  33. 
Amendment  2,  ratification  of 
Commodities  Available  bx  Public  Law 
480  diiring  Fiscal  Year  1996. 

5.  Resolution  re:  Amendment  of 
Bylaws  of  the  Commodity  Credit 
Corp<»ation. 

6.  Resolution  re:  Termination  of 
Obsolete  OCC  Board  Dockets. 

7.  Resoltition  re:  Amendment  of 
Dockets  Requiring  Only  a  Change  in 
Nomenclature. 

8.  Docket  GCX-326.  Rev.  1,  re:  Maricet 
Access  Program  for  Fiscal  Year  1996 
and  Subsequent  Years. 

9.  Docket  GCZ-136,  Rev.  2,  re:  Policy 
with  Respect  to  Establishment  of 
Valuation  Reserves  Against  Assets  of  the 
Commodity  Credit  Corporation. 

10.  Docket  CZ-266,  Rev.  2,  re: 
Operations  Under  Agricultiiral  Trade 
Development  and  Assistance  Act 

11.  Docket  CZ-148.  Rev.  4  re:  Capital 
Fund  Commitments  and  Control  of 
Valuation  Reserves  Against  Assets  of  the 
Commodity  Credit  Corporation. 

12.  Docket  P-CON-96-02.  re: 
Environmental  Activities. 


13.  Docket  P-CCn4-96-03.  re: 
Delegating  Authority  for  CCC  r 
Conservation  Programs. 

14.  Docket  CZ-332,  Rev.  1.  re:  Food 
for  Progress  Program. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Juanita  B.  Daniels,  Acting  Secretary, 
Commodity  Credit  Corporation.  Stop 
0571,  U.S.  Department  of  Agriculture. 
1400  Independence  Avenue  SW, 
Washington.  D.C  20250-0571. 

Dated:  October  16. 1997. 
J—niU  B.  Dinieli,  ' 

Acting  Secntary,  Conunodity  Credit 
Cmpomtion. 
(FR  Doc.  97-27928  Filed  10-16-97: 4:34  pm) 


DEPARTMENT  OF  AGRICULTURE 

Nsliofwl  AQricultiirai  Statistics  Swvics 

Nottcs  of  Msnt  To  Sssk  Appravsl  To 
Conduct  sn  infonnalion  CoMscHon 


r:  Nati(mal  Agricultural  Statistics 
Service,  U^A. 
ACTION:  Notice  and  request  for 
comments. 


In  accordance  widi  the 
PaperworiL  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  FR  44978,  August  29. 
1995).  this  notice  annoimces  the 
National  Agriciiltural  Statistics  Service's 
(NASS)  intention  to  request  approval  for 
a  new  information  collection,  the 
Respondent  Information  Evaluation. 
DATES:  Comments  on  this  notice  mtist  be 
received  by  December  26, 1997  to  be 
assured  of  consideration. 
AOOmONAL  syoWATlON;  Contact  Rich 
Allen,  Associate  Administrator, 
National  Agricidtural  Statistics  Service, 
U.S.  Department  of  Agriculture,  1400 
Independence  Avenue  SW,  Room  4117 
South  Building,  Washington.  D.C 
20250-2000.  (202)  720-4333. 

SUPPLBIKNTARY  MFORMATION: 

Title:  Respondent  Information 
Evaluation. 

Type  of  Request:  Intent  to  seek 
approval  to  conduct  an  information 
collection. 

Abstract:  The  NASS  is  initiating  a 
coordinated  effort  to  increase  survey 
cooperation.  This  effort  will  include  the 
development  of  a  program  to  educate 


producers  about  the  functions  of  NASS 
and  the  uses  of  survey  data.  The 
importance  of  unbiased  NASS  estimates 
and  the  potential  consequences  of 
estimates  being  unavailable  are 
expected  to  be  a  major  part  of  the 
program.  Ways  to  disseminate  this 
message  will  also  be  investigated.  Data 
users  will  be  surveyed  to  gain  insight 
into  uses  of  NASS  data.  Data  providers 
Mdll  be  surveyed  to  obtain  their 
opinions  of  how  NASS  survey  data  are 
used.  These  data  will  be  collected  imder 
the  authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
Section  1770  of  the  Food  Seciuity  Act 
oi  1985,  7  U.S.C  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  o/ Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  avoage  10  minutes  per 
response. 

Respondents:  Subscribers  to  National 
Agricultural  Statistics  Service 
commodity  reports  and  producers  (data 
providers  to  NASS  commodity  reports). 

Estimated  Nundier  of  Respondents: 
1,000  report  subscribers  and  4.000 
jxodiicers. 

Estimated  Total  Annual  Burden  on 
Respondents:  633  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Gamhrell.  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 


Comments  an  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have . 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through,  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agricultiire, 
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1400  Independence  Avenue  SW,  Room 
4162  South  Building,  Washington,  D.C. 
20250-2000. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  D.C  October  3, 
1997. 

RkhAilM. 

Acting  Admitustrator,  Nationa]  Agricukuml 

Statistics  SapricB. 

(FR  Doc.  97-27748  Filed  10-20-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 
Submisaion  for  OMB  Review; 

COflMIMCll  I 


DOC  has  submitted  to  the  0£Bce  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).        '^   .  - 

A^ncy:  Bureau  of  the  Censot.' 

Titie:  Annual  Commodity  Survey 
Teat 

Fortn  Numhmis):  MA25Z,  MA28X, 
MA28Z. 

Agency  Approval  Number  None. 

type  of  Request:  New  collection. 

Ehuden:  4,380  hours. 

Nuinher  of  Respondents:  2,900. 

Avg  Hours  PerRmrponse:  1.5  hours. 

Needs  and  Uses:  Tne  proposed 
information  collection  is  a  test  of  an 
alternate  method  of  collecting 
manufactiirers'  product  shipments  data. 
Currently,  we  collect  product  class 
shipments  from  the  establishments  in 
the  Annual  Survey  of  ManufKrtuies 
(ASM)  and  product  shipments  in  the 
Census  of  Manufoctiires  every  five 
years.  We  also  collect  product 
shipments  for  various  products  from  a 
combination  of  companies  and 
establishments  in  the  Current  Industrial 
Reports  (OR)  series.  The  data  from  the 
OR,  while  quite  detailed,  do  not  cover 
all  manufactured  products.  The  data 
from  the  ASM.  while  comprehensive, 
does  not  provide  sufficient  detail  for 
some  users. 

The  Census  Bureau  would  like  to 
design  a  survey  that  would  satisfy  the 
need  for  twth  comprehensive  and  more 
detailed  product  data.  The  survey 
would  collect  detailed  product 
shipments  data  from  a  sample  of  all 
manufacturing  companies.  The  survey 
would  cover  all  manufacturers'  products 
at  greater  detail  than  the  current  ASM 
but  less  detail  that  is  available  in  the 
existing  OR.  If  it  is  possible  to 
successfully  design  such  a  survey,  we 
could  reduce  the  size  of  the  ASM  and 


eliminate  much  of  the  existing  dR 
program  and  divert  those  resources  to 
the  new  survey. 

Before  we  give  additional 
consideration  to  implementation,  we  are 
planning  to  test  the  concept.  We  plan  to 
select  a  sample  of  approximately  2,900 
companies  and  ask  them  to  report  their 
company  level  product  shipments  for 
data  year  1997.  We  have  drafted 
questionnaires  and  developed  reporting 
instructions.  We  plan  to  compare  the 
results  of  this  test  collection  to  ddta 
from  the  CIR  program  and  the  1997 
Census  of  Manufactures.  Those 
comparisons  and  the  results  of  response 
follow-up  tb  the  test  survey  should  help 
us  determine  if  this  t3rpe  of  survey  is 
feasible  and  likely  to  produce  the  results 
our  data  users  need. 

Affected  Public:  Business  or  other  for- 
profit 

Frequency:  One-time. 

Hespondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Section  182. 

OMB  Desk  Officer:  Jerry  Cofiby,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
room  5312. 14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  Octofaer  15, 1907. 
W.DwHaiglBr, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 

[FR  Doc  97-27820  Filed  10-20-97;  8:45  ami 


DEPARTMENT  OF  COMMERCE 

Nationai  Inatttute  of  StMdarda  and 
Technology 

[DodM  No.  tTOtlllW-^W-OI] 


Syalem  (APMS)  at  the  National 
inatttuta  of  Standanto  and  Technology 

kaEMCf.  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  consolidation  and 
republication  of  a  demonstration  project 
plan  as  a  permanent  system  pursuant  to 
Public  Law  104-113. 


summary:  This  notice  (1)  consolidates 
the  original  plan  and  the  two 
subsequent  amendments  into  a  single 
docimient  for  better  understanding  and 
ease  of  use;  (2)  doctunents  the 
procedures  by  which  the  equivalent  of 
locality-based  comparability  payments 
are  applied  at  the  National  Institute  of 
Standards  and  Technology  (NIST);  (3) 
specifies  how  to  determine  the  General 
Schedule  (GS)  grade  and  rates  of  pay  for 
employees  who  leave  the  NIST 
alternative  personnel  management 
system;  (4)  allows  NIST  to  remove  from 
the  pay-for-performance  system  any 
positions  not  filled  by  career  or  career- 
conditional  appointment:  and  (5) 
corrects,  simplifies,  and  clarifies  the 
project  plan. 

9FECTIVE  DATE:  October  21, 1997. 
FOR  RJRTHER  MFORMATKM  CONTACT: 
Allen  Cassady  at  NIST  on  (301)  975- 
3031;  Gail  Redd  at  OPM  on  (202)  606- 
1521. 

SUPPLBiBfTARY  MFORMA^tON: 
1.  Background 

In  accordance  with  Public  Law  W- 
574.  the  NIST  authorization  act  for 
1987,  OPM  approved  a  demonstration 
project  plan,  "Alternative  Personnel 
Management  System  at  the  National 
Institute  of  Standards  and  Technology," 
and  published  the  plan  in  the  Federal 
Regbter  on  October  2, 1987  (52  FR 
37082).  The  project  plan  has  been 
modified  two  times  to  clarify  ceilain 
NIST  authorities  (54  FR  21331  of  May 
17.  1989.  and  54  FR  33790  of  August  16. 
1989).  and  to  revise  the  performance 
appraisal  and  pay  administration 
systams  to  better  link  pay  «vith 
performance  (55  FR  19688  of  May  10. 
1990,  and  55  FR  39220  of  September  25. 
1990). 

In  a  letter  to  NIST  dated  December  30. 
1993.  OPM  ofCered  twro  options  to  NIST 
for  implementing  locality  pay  begiiming 
in  January  1994.  Option  1  would  have 
required  implementation  of  localify  pay 
in  a  manner  as  close  as  possible  to  the 
implementation  for  GS  employees. 
Localify  pay  would  have  been  separate 
from  basic  pay  and  would  have  counted 
as  basic  pay  for  the  same  limited 
purposes  for  which  it  is  basic  pay  for  GS 
employees  (5  CFR  531.606(b)).  Option  2 
would  allow  NIST  to  incorporate  the 
equivalent  of  localify  pay  into  its  own 
basic  pay  package. 

NIST  chose  Option  2.  Adjtistmmts  in 
pay  band  ranges  and  in  eligible 
employees'  basic  pay  rates  are  made  at 
the  time  of  GS  general  and/or  localify 
pay  increases.  Pay  rates  under  the  NIST 
Alternative  Personnel  Management 
System  (NIST  APMS)  wiU  be  basic  pay 
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for  all  purposes  except  those 
specifically  stated  in  this  notice. 

This  notice  formally  changes  the 
project  plan  to  clarify  how  localify  pay 
is  applied  at  NIST.  It  also  docimients  or 
clarifies  any  administrative  change 
made  by  OPM  under  its  authorify  on 
other  pay-related  matters. 

2.  Public  Law  90-574,  National  Bureau 
erf  Standards  Authorization  Act  For 
Fiscal  Year  1987 

Because  many  elements  of  the  NIST 
APMS  were  originally  required  by . 
Section  10  of  Pub.  L.  99-574.  the 
complete  text  of  Section  10  is  presented 
here. 

Demonstration  Project  Relating  to 
Penonnel  Management 

Sec.  10(a)(1)  The  Office  of  Personnel 
Management  and  the  Natioiud  Bureau  of 
Standiards  shall  jointly  design  a 
demonstration  project  which  shall  be 
conducted  by  the  Director  of  the 
National  Bureau  of  Standards. 

(2)  The  demonstration  project  shall, 
except  as  otherwise  provided  in  this 
section,  be  conducted  in  accordance 
with  section  4703  of  title  5,  United 
States  Code,  and  shall  be  counted  as  a 
single  project  for  purposes  of  subsection 
(d)(2)  of  such  section. 

(3)  Subject  to  subsections  (f)  and  (g) 
of  section  4703  of  title  5,  United  States 
Code,  the  demonstration  project  shall 
cover  any  position  within  the  National 
Bureau  of  Standards  which  would 
otherwise  be  subject  to — 

(A)  subchapter  in  of  chapter  53  of  title 
5,  United  States  Code,  relating  to  the 
General  Schedule; 

(B)  subchapter  Vm  of  chapter  53  of 
title  5,  United  States  Code,  relating  to 
the  Senior  Executive  Service;  or 

(C)  chapter  54  of  title  5,  United  States 
Code,  relating  to  the  Performance 
Management  and  Recognition  System. 

(b)  Under  the  demonstration  project, 
the  Director  of  the  National  Bureau  of 
Standards  shall  provide  that — 

(1)  the  rate  of  basic  pay  for  a  position 
may  not  be  less  than  ^e  TuinimiiTn  rate 
of  basic  pay,  nor  more  than  the 
maximum  rate  of  basic  pay,  pay^le  for 
the  pay  bend  (as  referred  to  in  paragraph 
(3))  within  which  such  position  has 
been  placed;        * 

(2)  the  minimiiTn  and  maximum  rates 
of  basic  pay  for  each  pay  bend  shall  be 
adjusted  at  the  times,  and  by  the 
amounts,  provided  for  under  subsection 
(c): 

(3)  positions  shall  be  classified  under 
a  system  using  pay  bands  which  shall  be 
established  by  combining  or  otherwise 
modifying  the  classes,  grades,  or  othra 
units  which  would  otherwise  be  used  in 
classifying  the  positions  involved; 


(4)  emjiloyees  shall  be  evaluated 
under  a  performance  appraisal  system 
which — 

(A)  uses  peer  comparison  and  ranking 
wherever  appropriate;  and 

(B)  affords  appeal  rights  comparable 
to  those  afforded  under  chapter  43  of 
title  5.  United  States  Code; 

(5)  Uie  rate  of  basic  pay  of  each 
participating  employee  vrill  be  rwiewed 
annually,  and  shall  be  adjusted  on  the 
basis  of  the  appraised  performance  of 
the  employee;  and 

(B)  subject  to  subsection  (c)(4)(A)(i). 
the  adjustment  under  subparagraph  (A) 
in  any  year  in  the  case  of  any  employee 
whose  periormance  is  rated  at  the  fully 
successful  level  or  higher  shall  be  at 
least  the  percentage  adjustmentjtaldng 
effect  under  subsection  (c)(3)  in  such 
year, 

(6)  appropriate  supervisory  and 
managerial  pay  difEarentiab  (which 
shall  be  considered  a  pari  of  basic  pay) 
shall  be  provided; 

(7)  {>enormance-recognition  bonuses, 
and  recruitment  and  retention 
allowances,  shall  be  awarded  in 
appropriate  circimistances,  (but  shall 
not  be  considered  a  pari  of  basic  pay); 

(8)  there  shall  be  an  employee 
development  program  which  includes 
provisions  under  which  employees  may. 
in  appropriate  circumstances,  be 
granted  sabbaticals,  the  terms  and 
conditions  of  which  shall  be  consistent 
with  those  applicable  for  members  of 
the  Senior  Executive  Service  under 
section  3396(c)  of  title  5,  United  States 
Code  (excluding  paragraph  (2)(B) 
thereof); 

(9)  payment  of  travel  expenses  shall 
be  provided  for  personnel  to  their  fint 
post  of  dufy  in  the  same  manner  as  is 
authorized  for  men^n  of  the  Senior 
Executive  Service  under  section  5723  of 
title  5,  United  States  Code,  at  tha 
discretion  of  the  Director,  and 

(10)  the  methods  of  establishing 
qualificaticm  requirements  for, 
recruitment  for,  and  appointment  to 
positions  shall,  at  the  discretion  of  the 
Director,  include  methods  involving 
direct  examination  and  hiring. 

(c)(1)  For  the  purpose  of  thiB 
subsection,  the  term  "compensation" 
means  the  total  value  of  the  various 
forms  of  compensation  provided, 
including — 

(A)  basic  pay; 

(B)  bonuses; 

(C)  allowances; 

(D)  retirement  benefits; 

(E)  health  insurance  benefits; 

(F)  life  insurants  benefits;  and 

(G)  leave  benefits. 

(2)  The  Director  of  the  National 
Bureau  of  Standards  shall,  by  contract 
or  otherwise,  provide  for  the 


preparation  of  reports  which,  based  on 
appropriate  surveys — 

(A)  shall  include  findings  as  to^ 
(i)  the  extent  to  which,  as  of  the 

commencement  of  the  demonstration 
project,  the  overall  average  level  of 
compensation  provided  with  respect  to 
positions  under  the  demonstration 
project  is  deficient  in  comparison  to  the 
overall  average  level  of  compensation 
generally  provided  with  respect  to 
positions  involving  the  same  types  and 
levels  of  woili  in  the  private  sector  and 

(ii)  with  respect  to  each  year 
thereafter,  any  net  increase  occurring 
during  such  year  in  the  extent  of  the 
deficiency  in  the  overall  average  level  of 
compensation  provided  with  respect  to 
positions  under  the  demonstration 
project,  as  compared  to  the  overall 
average  level  of  compensation  generally 
provided  with  respect  to  positions 
involving  the  same  types  and  levels  of 
work  in  Oie  private  sector  and 

(B)  shall  recommend  a  single 
percentage  by  which  basic  pay  for  all 
positions  imder  the  demonstration 
project  must  be  increased  so  that,  when 
considered  in  conjunction  with  the 
other  forms  of  compensation  generally 
provided,  any  net  increase  determined 
under  subparagraph  (A)(ii)  will  be 
eliminated. 

(3)  Whenever  the  Director  of  the 
National  Btireau  of  Standards  receives  a 
recommendation  under  paragraph 
(2)(B).  the  Director— 

(A)  shall  increase  the  minimum  and 
Timyimiim  rates  of  basic  pay  for  each 
such  pay  band  by  the  lesser  of — 

(i)  the  percentage  recommended;  or 
(ii)  the  overall  avmage  percentage  of 
the  adjustment  in  the  rates  of  pay  under 
the  General  Schedule  imder  section 
5305  of  title  5,  United  States  Code,  for 
the  period  involved;  and 

(B)  if  and  to  the  extent  that  funds  are 
available  for  that  purpose,  may  fiirdier 

increase  those  minimnTn  and  tnwirimiifn 

rates — 

(i)  to  make  up  for  any  pari  of  the 
difference  between  the  respective 
percentages  under  subparagraph  (A),  if 
the  percentage  imder  subparagraph 
(A)(ii)  is  the  lesser;  and 

(ii]  after  wiAUng  up  for  the  entirefy  of 
any  difference  determined  under  clause 
(i)  (including  from  any  previous  yeei), 
to  eliminate  any  pari  of  any  remaining 
deficiency  as  originally  determined 
under  paragraph  (2)(A)(i). 

(4)(A)  Notwithstanding  any  other 
provision  of  this  section — 

(i)  the  maximum  rate  of  basic  pay 
payable  under  any  pay  "band  may  not 
exceed  the  rate  of  basic  pay  payable  for 
level  rv  of  the  Executive  Schedule;  and 

(U)  the  amount  o{  hesic  pay,  boniises, 
and  allowances  paid  during  any  fiscal 
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year  to  any  employee  participating  in 
the  demonstration  project  may  not,  in 
the  aggregate,  exceed  the  annual  rate  of 
basic  pay  payable  f(H'  level  I  of  the 
Executive  St^edula. 

(BKi)  Any  amount  which  is  not  paid 
to  an  employee  during  a  fiscal  year 
because  of  the  limitation  under 
subparagraph  (A)(ii)  shall  be  paid  in  a 
lump  sum  at  the  beginning  of  the 
following  fiscal  year. 

(ii)  Any  amount  paid  under  this 
subparagraph  during  a  fiscal  year  «h«ll 
be  taken  into  account  for  purposes  of 
applying  the  limitation  under 
subparagraph  (AXii)  with  respect  to 
such  fisod  year. 

(5)  Notwithstanding  any  other 
provision  of  this  section,  the 
demonstration  protect  shall  be 
conducted  in  such  a  way  so  that,  with 
respect  to  the  12-manth  period 
beginning  on  October  1, 1986,  the  total 
cost  to  the  Government  relating  to 
providing  compensation  to  participating 
employees  shall  not  exceed  the  total 
cost  which  would  have  resulted  if  this 
section  has  not  been  enacted. 

(6XA)  If  the  minimum  safta  ef  basic 
pay  fior  a  pay  band,  after  aa  incieaau 
under  paragraph  OKA),  exceeds  the  rate 
of  basic  pay  payable  to  an  employee 
whose  position  would  otherwise  be 
within  such  pay  band,  the  employees's 
position  may,  notwithstanding 
subsec^n  (bKl).  be  placed  in  the  aext 
lower  pay  band. 

(B)  Placement  of  a  position  in  a  loww 
pay  band  under  subparagraph  (A)  shall 
not  be  coBsidraed  a  seduction  in  grade 
er  pay  for  purposes  of  mibrhapter  H  of 
cbifim  75  of  tide  5>  United  States  Cede, 
or  a  coBopaiable  proviaioQ  under  the 
praaacL 

(aXl)  The  rate  of  basic  pay  for  an 
emplo]ree  serving  in  a  position  at  Ihe 
time  it  is  converted  to  a  position 
covered  by  the  deBoonsttation  profect 
may  not  be  reduced  by  reason  ef  the 
eetablishment  of  such  pr^ecL 

(2XA)  Each  em»loyee  rsfaned  tp  ia. 
ptta^agh  (1)  sbadl  be  paid— 

(i)  in  the  case  of  an  employee  Seivii^ 
in  a  position  under  the  General 
Schediile  on  the  data  the  position 
becomes  coveied  by  the  demonstratioD 
pn^ect,  a  lump-suat  pre  rata  share  of  the 
equivalent  of  any  within-grade  increase 
which  would  have  been  due  the 
en^>loyee  under  section  5335  of  title  5. 
United  States  Code,  computed  as 
I»ovided  in  subpangraph  (B).  and 

(ii)  in  the  case  of  sn  employee  serving 
hi  s  position  subject  to  chai^ar  54  of 
title  5,  United  States  Code,  on  such  date, 
a  lump  simi  pro  rata  share  of  the 
equivalent  of  the  employee's  merit 
increase  which  would  have  been  diM 
under  such  dtmfUm,  computed  as 


provided  in  subparagraph  (B),  taking 
into  account  the  performance 
requirements  applicable  to  such 
increase. 

(B)  For  purposes  of  subparagraph  (A), 
the  pro  rata  share  of  an  equivalent 
increase  refianed  to  in  such 
subparagraph  shall  be  computed 
through  the  day  before  the  date  referred 
to  in  such  subparagraph. 

(e)(1)(A)  In  carrying  out  section 
4703(h)  of  title  5,  United  States  Code, 
with  respect  to  the  demonstratias 
project,  the  Office  of  Personnel 
Management  shall  provide  that  such 
project  will  be  evaluated  on  an  annual 
basis  by  a  contractor.  Such  contractor 
shall  be  especially  qualified  to  perform 
the  evaluation  based  on  its  expertise  in 
mattera  relating  to  pwsonnel 
management  and  compensation. 

(B)  The  contractor  shall  report  Its 
findings  to  the  Office  in  writing.  After 
considering  the  report,  the  Office  shall 
transmit  a  copy  of  the  report,  togetiier 
with  any  comments  of  the  Office  and 
any  comments  submitted  by  the 
National  Bureau  of  Stuidanls.  to — 

(i)  the  Commklee  on  Post  Office  and 
Civil  Service,  and  the  Comnutteeon 
Science  and  Technology,  of  the  House 
of  Representatives;  and 

(ii)  the  CoBsmittee  on  Governmental 
AfiEsirs,  and  the  CoaunittBe  on 
Commerce,  Science,  and  Transpottatiaii. 
of  the  Senate. 

(2)  The  ComptrollOT  General  shall,  not 
later  than  4  yean  after  the  date  on 
which  the  demonstration  {noject 
commences,  sutHsit  to  each  of  the 
committees  referred  to  is  paragraph 
(IKB)  a  Baai  lepert  concerning  siich 
project  Such  report  shall  include  aiqr 
McommeBdatioBs  for  legislation  or 
ether  action  which  the  Comptroller 
Genoa!  ceaaidssi  appfO(wi^. 

(f)  The  SMthtmty  to  antar  into  any 
contract  uiidei  dds  section  may  be 
«cercieed  tnly  to  such  extent  or  in  sudi 
amounts  as  are  provided  in  advance  in 
appropriated  Acts. 

(^  The  deaenstiation  project  shall 
commence  net  later  diaa  ^oaiy  1. 
1«88. 

Aft^  the  initial  five  years  of  die     '■ 
pn^ecjt.  OPM  twice  extended  die  pn^ect 
administratively.  The  first  extension 
extended  the  project  from  December  30, 
1M2  through  SeptSBiber  30. 1995.  The 
second  extension  would  have  extended 
the  project  until  September  30. 1998. 
However,  the  NIST  personnel 
management  demonstration  project  was 
extended  indefinitely  by  Section  10  of 
the  National  Technolagy  Transfer  and 
Advancemeat  Act  of  1905  (PuUic  Law 
104-113.  March  7, 1996): 


Section  10.  PERSONNEL 

The  personnel  management 
demonstration  project  established  imder 
section  10  of  the  National  Bureau  of 
Standards  Authorization  Act  for  Fiscal 
Year  1987  (15  U.S.C  275  note)  is 
extended  indefinitely. 

National  Institute  of  Standards  and 
Technology. 

HOMrt  B.  HsHMS^ 

Acting  Director. 

SystoaPtaa 

The  NIST  altemativie  personnel 
management  system  plan  reads  as 
follows. 

An  AHemative  Perseaari  Manageatent 
System  To  faapreve  tke  AhOity  of  the 
NatimiallBstttutoofSlaadardsaiid  '   ' 
Technology  to  Attract  ifi|^  QuaUSed 
Caadidates,  Malivate  1 


Introductioa 

Executive  Summary 

The  NIST  APMS  was  designed  by  tite 
National  Institute  of  Standards  and 
Technology,  in  cooperation  wkh  the 
U.S.  Department  of  Commerce  (DoC) 
and  tiie  Office  of  Personnel  Management 
(OPM).  The  NIST  APMS  was  built  oa 
the  concepta  of:  (l)Mwket  sensitivity; 
(2)  performance;  (3)  administrative 
simplicity:  (4)  managemeet  Sexibiltty  _ 
and  accountability;  and  (5)  Broad 
applicabili^. 

the  NIST  APMS  system  was  designed 
to  (1)  improve  hieing  aad  allow  NIST  to 
compete  more  efiiactively  for  high- 
(padity  researchers,  Are^igh  direct 
hiring,  selective  use  of  faagher  entry 
salaries,  and  selective  use  of  recruiting 
allowances;  (2)  motivate  and  retain  staff, 
through  higher  pay  potential,  pay-for- 
perfonnance.  more  responsive 
personnel  S3rsteBM.  and  selective  use  of 
retention  allowances;  (3)  strengthen  the 
maaager's  role  in  perseanel 
managomeat.  through  delgption  of 
rmnnail  luthsritinn  nntt  (I)  ini  niaaa 
tire  efficiency  of  perseanel  S3rstems. 
through  installatea  of  a  simpler  and 
aioie  flexible  classification  system 
based  oa  p^  Vending,  thmi^h 
reduction  of  guidelines,  steps,  aad 
paperwork  in  class ifioation,  hiring,  and 
o^er  personnel  systaras.  and  throu^ 
automation. 

AutJcipating  Orgomzottons 

All  sites  of  the  National  Institute  of 
Standards  and  Technology  participate 
in  the  ^aST  APMS.  The  two  main  sites 
are  located  at  Gaitheraburg,  Maryland, 
which  is  also  the  heedquaiters  (rf  NIST. 
and  at  Boulder.  Colorado.  The  two  main 
sites  are  similar  in  eraploymeat  {uofiles. 
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witii  the  following  exceptions:  (1)  about 
85  percent  of  employees  covered  by  the 
NIST  APMS  are  located  at  the 
Gaithersburg  site;  and  (2)  all  Operating 
Unit  (OU)  Directors  are  located  in 
Gaitheraburg.  A  small  number  of 
covered  employees  may  from  time  to 
time  work  at  sites  other  than 
Gaithersburg  or  Boulder. 

Types  and  Numbers  of  Partidpoiting 
Employees 

The  NIST  APMS  coven 
approximately  3150  NIST  employees. 

LtAor  Participation 

A  few  General  Schedule  employees  at 
the  Gaithersburg  site  are  represeoted  by 
the  International  Association  of 
Firefigitfen  (lAFF)  and  the  Internaticmal 
Assoctation  of  Machiniste  and 
AeroqMce  Worken.  AFLr-QO;  and  at 
the  Boulder  site  by  the  American 
Federation  of  Government  Employees 
(AFCS).  NIST  consulta  and  negotiates 
with  these  unions,  as  appropriate,  in 
aooodance  witii  5  U.S.C  4703(f). 

Senim  Executive  Service  (SBS)  and  ST- 
3104  Positiorts 

The  personnel  systems  for  SES 
positions  (see  5  U.S.C  3131-3136  and  5 
U.S.C  5381-5385)  did  not  change  fiv 
the  NIST  APMS.  SES  classification, 
staffing,  compensation,  performance 
appraisal,  awards,  and  reduction  in 
force  are  based  on  standard  SES 
methods.  The  personnel  systems  for  ST- 
3104  positions  (see  5  U.S.C  3104  and 
5376)  changed  only  to  the  extmt  that 
ST-3104  positions  are  in  the  same 
performance  appraisal,  awards,  and 
reduction  in  force  systems  as  General 
Schedule  positicms.  Classification, 
staffing,  and  compensation,  however, 
did  not  change.  Neithn  SES  nor  ST- 
3104  employees  were  subject  to  the  pro 
rata  share  payouta  upon  conversion  to 
the  NIST  APMS  system.  Pay 
adjustments  for  their  positions  under 
the  NIST  APMS  are  carried  out  in 
accordance  with  existing  Federal  rules 
pertaining  to  SES  and  ST-3104  pay 
adjustments. 

General  Sched uJe  (GS)  Positions 

The  GS  category  no  longer  exista  as  an 
identified  category  imder  the  NIST 


APMS.  It  is  incorporated  in  the  new 
career-path/pay-band  system.  The  step 
iBcreeses  of  the  General  Schedule  are 
replaced  by  the  annual  performance  pay 
increeses.  Except  as  otherwise  provided 
in  the  NIST  APMS  plan,  laws  and 
regulations  pertaining  to  GS  en^loyees 
(e.g.,  overtime  pey  provisions)  continue 
in  force  for  aU  NIST  APMS  employees 
in  the  same  way  as  they  do  ficv  GS 
ettiployees. 


Introcfuction 

The  objectives  of  die  NIST 
classification  system  are  to  simplify  the 
classification  process,  make  die  process 
mora  serviceeble  and  understandaUe. 
and  delegate  decision-making  authority 
and  accountability  to  line  managere. 

Coverage 

All  farmer  General  Schedule  positions 
at  NIST  are  included  in  the  NIST  APMS. 

Career  Paths 

A  career  path  abrogates  comparable 
occupations  that  have  parallel  career 
patterns  and  are  suitable  for  similar 
treatment  in  staffing,  classification,  pay. 
and  otiier  personnel  functions. 

There  are  four  caren  paths  at  NIST: 

(a)  Sdmitific  and  Engmeering  (ZPy. 
reseiodi,  policy,  staff,  and  managerial 
positions  in  science,  engineering, 
computing,  and  mathematics.  Examples 
of  occupationaLseries  in  this  career  path 
are  401 — ^Biologist,  801 — General 
Engineer,  830 — Mechanical  Engineer, 
855 — ^Electronics  Enginem,  1301 — 
General  Physical  Scientist,  1310— 
Physicist,  1320— Chemist  1520 — 
Mathematician,  and  1530— Statistician. 

(b)  Scientific  and  Engineering 
Technician  (ZT):  sci«ace  and 
engineering  support  positions. 
Enmples  of  occupational  services  in 
this  career  peth  are  332 — Computer. 
Operator.  802 — Engineering  Technician. 
856 — Electronics  Technician,  1311 — 
Physical  Science  Technician,  and 
1521 — Mathemathics  Technician. 

(c)  Administrative  [ZA):  specialist 
positions  in  such  fields  as  finance, 
procurement,  human  resources 
management,  public  information, 
technical  information,  accounting,  and 

NIST  Career  Paths  and  Pay  Bands 


management  analysis.  Examples  of 
occupational  series  in  this  career  path 
are  080— Security  Officw,  201— 
Personnel  Management  Specialist. 
340 — Program  Manager,  341 — 
Administrative  Officer.  510 — 
Accountant.  560 — Budget  Analyst. 
1082— Writw-Editor.  and  1410— 
Librarian. 

(d)  Support  (ZS):  derical.  assistant, 
secretarial,  poUce,  firefighter,  and  other 
support  positions  not  fitting  the 
d^inition  of  any  of  the  other  career 
paths.  Examples  of  occupational  series 
in  this  career  path  are  081 — Firefighter. 
203 — Personnel  Clerk/ Assistant,  305 — 
Mail  and  File  desk,  318— Secretary. 
525 — ^Accounting  Technician.  1105 — 
Purchasing  Agent.  1106 — Procurement 
Cleik/Assistant,  1141— Ufaraiy 
Technician,  and  2102 — ^Ttansportation 
Clerk/ Assistant 

Pay  Bonds 

Each  career  path  is  divided  into  five 
pay  bands,  which  replace  GS  gradbi 
The  maximum  rate  of  a  pay  band  is  step 
10  of  the  highest  GS  grade  in  the  band, 
including  locality  rates.  When  a  special 
rate  fat  one  or  mom  of  tite  occupstions 
in  the  bend  is  hightf  than  the  applicable 
locality  rate,  NIST  has  the  option  of 
using  tiie  maximum  applicable  special 
rate  to  set  the  maximum  rrte  of  the 
bend. 

For  each  regular  pay  band,  there  is  a 
corresponding  supervisory  pay  band  for 
employees  who  receive  supervisory  pay 
diffnentials.  The  supervisory  pay  band 
has  the  same  minimum  rate  as  the  non- 
supervisory  band,  but  has  a  maximum 
rate  6  percent  higher  than  the  maximtim 
rate  of  the  non-supervisory  bend. 
Positions  in  the  supervisory  pay  bands 
include  positions  with  formal 
supervisory  authority  over  at  least  three 
positions  and  other  positions  approved 
by  the  Personnel  Management  Board 
(I^ffi)  on  a  case-by-case  basis. 

The  chart  below  shows  the  four  NIST 
APMS  career  paths,  the  pay  bands  la 
each  career  path,  and  the  relationship 
between  pay  bands  and  General 
Schedule  grades. 


GS  Grades 
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Occupational  Series 

The  General  Schedule  occupational 
series  are  retained.  New  occupational 
series  may  be  added  or  deleted  in 
response  to  programmatic  needs.  New  . 
or  revised  series  may  also  be 
established. 

NIST  Classification  Standards 

Each  NIST  classification  standard 
describes  each  pay  band  in  two  factors: 
(1)  genwal  duties  and  Responsibilities, 
and  (2)  knowledges,  skills,  and  abilities. 
These  two  £acton  complement  each 
other  at  each  pay  band  in  a  career  path 
emd  may  not  be  separated  in  classifying 
a  position.  OPM  classification  standards 
are  not  used. 

Position  Descriptions 

Line  managers  follow  an  automaAed 
menu-driven  process  to  classify 
positions  and  produce  position 
descriptioBs. 

DelegaiitM  of  Classification  Authority 

The  (nST  Personnel  Managenent 
Bood  fPMI)  oversees  the  delegatieB  of 
classification  authority  to  line  managnm 
NIST  will  establish  a  plan  to  review  the 
accuracy  of  classifiGatioB  decisions 
made  by  Ibm  managers  and  make 
periodic  reports  to  the  NIST  Direetor. 
The  GovemmeBt-widle  system  of 
approval  of  SES  and  ST-die4  peeitioas 
will  be  mainlained. 


introduction 

NIST  uses  •  vexiety  of  staffing  options 
to  fill  positions.  Ustder  all  options,  the 
recruiting  and  aynmining  eSorts  an 
baaed  at  NIST.  OPM  registers  are  net 
used.  These  options  include  Direct 
Examination  and  Hiring.  Agency-Based 
Staffing.  Merit  Assignment,  and  various 
noncompetitive  placements.  The  NIST 
Office  of  Human  Resources  Management 
(OHRM)  oversees  all  examining  and 
hiring  activity.  Line  managers 
participate  actively  in  the  process. 

Direct  Exammation  and  Hiring 

NIST  uses  two  direct  examination  and 
hiring  authorities:  Direct  Hire  Critical 
Shortage  Occupations  and  Direct  Hire 
Critical-Shortage  Highly-Qaalified 
Candidates.  These  vacancies  are 
normally  filled  through  direct  recruiting 
by  selecting  officials,  supplemented  by 
a  required  search  of  the  NIST  Applicant 
Supply  File. 

Direct  Hire:  Critical  Shortage 
Occupations 

NIST  uses  direct-hire  procedures  for 
categtwies  of  occupations  which  require 
skills  that  are  in  short  supply.  All 


occupations  for  which  thoe  is  a  special 
rate  under  the  General  Schedule  pay 
system  constitute  a  shortage  category; 
all  occupations  at  Band  III  and  above  in 
the  ZP  Career  Path  constitute  a  shortage 
category;  and  Nuclear  Reactor  Operator 
positions  at  Pay  Band  m  and  above  in 
the  ZT  Career  Path  constitute  a  shortage 
category.  Any  position  in  these  three 
shortage  categories  may  be  filled 
through  direct-hire  procedures.  ^ 

Direct  Hire:  Critical  Shortage  Highly 
Qualified  Candidates 

NIST  uses  direct-hire  procedures  for 
additional  positions  for  which  there  is 
a  shortage  of  highly  qualified 
candidates.  Canditlates  for  poeitioBS  at 
Band  I  or  0  of  the  ZP  Career  Path  who 
have  a  bachelor's  degree  with  at  least  a 
2.9  GPA  (on  a  4.0  sode)  or  a  raaeter's 
degree  constitute  a  Mortage  category; 
candidatea  for  positions  at  Band  I  of  tiie 
ZT  Career  Path  who  have  at  leaeta  2.9 
GPA  in  a  course  of  study  of  at  leest  2 
years  in  an  accredited  college,  junior 
college,  or  technical  institute  constitute 
a  shortage  catogoiy;  and  candidates  for 
positions  at  Band  n  of  the  ZT  Career 
Path  who  have  at  least  a  2.9  GPA  in  4 
)rears  ef  cottage  study  coo^tute  a 
shortage  category. 

AgeiKy-Baeed  Staffing 

NIST  uses  ageaey-based  staffing 
procedures  te  fiH  vaeaociee  not  covered 
by  direct-hire  er  ihe  NIST  Merit 
Assignmeat  Plaa  94AP).  Vacancies 
filled  by  agency-based  procedures  are 
advertised  at  a  raintenum  trough  the 
automated  natienwide  OPM  pn^ting 
sjTstem. 

Merit  Assigpment  Plan  (MAP) 

NIST  uses  its  MAP  to  fill  positions 
restricted  to  cuncent  or  former  Federal 
empfoyees  with  competitive  stetus.  This 
plan  is  amraded  to  inrlnHw  any  NIST 
APMS  flexibilitiea. 

NtST  Applicant  Supply  File 

NIST  advertises  the  availability  of  job 
opportunities  in  direct-hire  occupations 
by  c(Hitinuous  posting  of  the  NIST 
Applicant  Supply  Bolletin  on  the  OPM 
electronic  |ob  opportunity  listing.  NIST 
accepts  applications  for  this  file  on  an 
open-continuous  bases  for  all  direct-hire 
authorities.  NIST  selecting  officials  may 
recruit  directiy  for  applicants,  but  any 
applicants  thc^  find  must  compete  with 
applicants  who  apply  through  the 
Applicant  Supply  Bulletin  and  other 
applicants  whose  api^cations  are 
stored  in  the  Applicant  Supply  Fila. 


Referral  Procedures  for  Direct 
Examination  and  Hiring  and  Agency- 
Based  Staffing  Authorities 

NIST  uses  either  direct  referral  or 
mUng  and  ranking  to  refer  applicants 
for  vacancies  under  direct-hire  and 
agency-based  staffing  authorities. 

1.  Direct  Referral 

A  qualified  candidate  may  be  referred 
directiy  without  rating  and  ranking: 

a.  when  there  are  no  more  than  uuee 
qualified  candidates  and  no  preference 
eligibles;  or 

b.  if  the  candidate  is  a  preference 
eligible  with  a  corapemsable  sovice- 
connected  disalrility  of  10  percent  or 
more  (tiiese  prefermce  eli^bles  are 
given  absolute  preference  except  when 
the  position  is  at  Band  m  or  above  in 
the  Scientific  and  Engineering  Career 
Path).  Selecting  officials  may  choose 
any  of  these  preference  eligibles  when 
more  than  one  are  referred. 

2.  Rating  and  Ranking 

Rating  and  raskiag  Hndnding  veteran 
preference  and  "rule-of-three" 
procedures)  are  used  when  die  list  of 
qualified  candidates  contains: 

a.  more  than  three  candidates;  or 

b.  two  or  mere  candidates  including 
sA  least  oae  preferenee  eligible  (exc^t 
when  direct  referral  of  a  10-point 

I  is  made  under  lb  above). 


Priority  Phcement 

NiST  foUows  aU  DqMctment  of 
Commerce  aad  OPM  priority  pi 


Paid  Advertising 

NIST  may  use  paid  adveitising  aa  one 
of  the  first  steps  in  recniitment  without 
having  te  fint  try  unpaid  methods. 

/Vrvate  Sector  TeoipoTanies 

NIST  uses  private  sector  temporary 
help  services  as  appropriate. 

Probatiortary  Period 

Probation  under  the  NIST  APMS 
follows  ciirrmt  law  and  regulations, 
except  when  an  employee  in  the  ZP 
Career  Path  is  required  to  s«rve  a 
probationary  period.  The  ZP 
probationary  period  is  three  yean, 
except  that  a  supervisor  may  end  the 
prolMtionary  period  of  a  subordinate  ZP 
employee  anytime  after  one  year. 

QutUification  Standards 

The  qualifications  required  for 
placement  within  a  pay  band  and 
within  a  career  path  are  based  on  the 
OPM  Qualification  Standards  for 
General  Schedule  Positions,  except  that 
testing  requirements  are  not  used  and 
the  Superior  Academic  Criterion  is 
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defined  as  a  2.9  GPA  (on  a  4.0  scale). 
The  minfmiim  qualifications  for  the 
occupation  and  for  the  GS  grade 
corresponding  to  the  lowest  grade  in  the 
pay  band  apply.  NIST  may  develop  its 
own  qualificaticMi  standaitls  based  on 
current  practices  in  the  scientific, 
engineering,  and  computer  science 
fields  and  to  reflect  modem  curricxila  in 
recognized  degree  programs. 

Recruitment  and  Retention  Allowances 

NIST  may  grant  recruiting  and 
retention  aUowances  in  appropriate 
circumstances,  not  to  exceed  $10,000  or 
25  p«rcent  of  basic  pay.  whichever  is 
greater.  Decisions  on  allowances  are 
based  on  market  fectors  such  as  salary 
comparability  and  salary  oSiar  issues; 
relocation  and  dislocation  issues; 
programmatic  urgency;  emerging 
technologies;  turnover  rates;  special 
qualifications;  and  shortage  catagorias 
or  scarcity  positions  unique  to  NIST.  AU 
scientific,  engineering,  and  other  hard- 
to-fiU  positions  are  eligible.  Recruitment 
and  Retention  Allowances  are  not 
considered  part  of  basic  pay. 

Trowel  Expataes 

Travel  and  transportation  expenses, 
advanconent  of  fiinds,  per  diem 
expenses  incident  to  travel,  and/er 
relocation  expenses  may  be  provided  to 
new  hires  in  the  same  ra«Bner  as  is 
autiiorized  in  sections  5723,  5724, 
5724a,  5724b.  ai)d  5724c  ef  titfe  5,  U;S. 
Code.  Recipients  iMat  sign  service 
^euiaeats  iaAeating  commitment  teat 
leest  12  moaths  centinued  service. 

AxMnotian 

A  premotion  is  a  change  of  an 
employee  to  (1)  a  higher  pay  band  ia  the 
suae  career  path,  w  (2)  a  pay  bead  ia 
aaether  career  p^h  ia  combintioa  wi& 
aa  iacreaee  in  pay.  To  be  eHgible  for 
prametioa,  aa  wBplejwe  must  hav*  a 
current  puformaace  rating  of  EligiUe. 
The  time-in-pay-band  rec^uremeat  for 
psomotioa  eligibility  is  52  weeks,  uriA 
two  exceptions:  (1)  aa  euwloyee  amy  be 
^oaaotod  fcom  Bead  I  mid  Band  H  ia 
the  Support  Career  Path  without  time 
lestiictioa;  and  (2)  an  employee  may  be 
promoted  from  Band  II  to  Band  III  in  the 
Support  Career  Path  without  time 
restriction  if  the  employee  was  not 
ptomoled  from  a  Band  I  to  a  Band  n 
position  during  the  previous  52  weeks. 
(For  pay  provistons  related  to 
promotion,  see  "Pay  Administntion.") 

ladacliaabFofGe 

Introduction 

NIST  follows  reduction-in-force 
procedures  contained  in  law  and 
regulation,  with  the  following 
differences. 


Link  Between  Performance  and 
Retentitm 

An  employee  with  an  ovoall 
performance  score  in  the  top  10  percent 
of  scores  within  a  peer  group  (see 
"Performance  Evaluation  and  Rewards" 
below)  is  credited  with  10  additional 
years  of  service  for  retention  purposes. 
The  total  credit  is  based  on  the 
employee's  three  most  recent  annual 
performance  lytings  of  record  received 
during  the  4-year  period  prior  to  an 
established  cutoff  date,  for  a  potential 
total  credit  of  30  years.  No  reduction-in- 
force  credit  converts  to  this  system  from 
any  odier  performance  appraisal  system. 

Competitive  Areas 

Each  of  the  four  career  paths  in  each 
NIST  local  commuting  areas  is  a 
separate  competitive  area — sepsaato 
from  the  other  career  paths  and  separate 
fcom  die  competitive  areas  of  other 
NlSTen^iloyees. 

Lii^  Between  P^  Batids  and  Grades 

OPM  reducticm  m  force  regulations  on 
assignments  li^MslS  CPU  351.701)  are 
applied  to  ^  MST  APMS  by 
substttttti^  "one^ead"  for  '*tkree 
grades"  and  "twe-hmids"  fat  *i!ve 
grades."  OPM  severance  pay  reguktiora 
(5  CFR  550.703)  ees  applied  to  the  fOST 
APWK  by  wAstiHiti^  "eaebaad"  for 
"two  grades"  and  fer  "Mro  grade  <v  pay 
levels." 

Pay  AsimiaiAalia^ 

Iiitit>ducti0n 

The  NIST  ^>MS  pay  administration 
system  provides  NlST  with  the  ability  to 
attract  and  retaiB  quatt^  en^iloyees 
Arou^  pay  setting  fleidbiUties  and  pay 
fer  pnforaiaBce. 

Pay  for  Performance 

Pay  for  performance  has  three 
components:  (a)  die  hflST  annual 
adjustment  to  basic  pay;  (b)  umoal 
peiCnmance  pay  increases;  and  (c) 
bontises.  The  first  compcment,  the 
annual  ac^ustment  to  basic  pay,  is  set 
according  to  the  svdisections  below 
referring  to  general  and  locality 
increases,  li^e  second  component, 
performance  pay  increases,  is  set- 
according  to  the  procedures  imder 
"Performance  Evaluation  and  Rewards." 
The  third  component,  bonuses,  is 
composed  of  former  cash  awards. 

Placement  in  a  Lower  Pay  Band 

An  employee  whose  performance 
rating  is  unsatisbctory  does  not  receive 
the  NIST  annual  adjustment  to  basic 
pay.  Because  the  mininmm  pay  rate  for 
each  pay  band  is  increased  eadi  year  by 
the  amount  of  the  NIST  aimual 


adjustment  to  basic  pay,  it  is  possible 
that  the  new  minimum  rate  of  a  pay 
band  will  exceed  the  basic  pay  of  an 
employee  in  that  pay  band  who  does  not 
receive  the  NIST  annnat  adjustment  to 
basic  pay  due  to  unsatisfactory 
performance.  When  this  happens,  the 
employee  is  placed  in  the  next  lower  . 
pay  beind.  This  placement  shall  not  be 
considered  an  adverse  action  imder  5 
U.S.C  7512.  nor  shall  grade  (Le.,  pay 
band)  retention  undw  5  U.S.C.  5362  be 
applicabfe. 

Supervisory  Pay  Differentiab 

The  cRiginal  legislati^  au^KHising 
the  NIST  demonstratioB  project 
provided  that  "appropriate  superviaecy 
and  managerial  pay  (tifiareatials  (which 
shall  be  consideied  a  part  of  basic  pay) 
shall  be  provided."  The  difcraatiad  does 
net  apply  to  SES  aad  ST-^dlM 
positions. 

Supervisors  whe  feramyy  supervise 
three  or  more  subordiaataa  aad  othaas 
approved  on  a  case-by-oase  basil  by  dw 
PVffl  receive  auperviaory  difhvratiala. 
The  amounts  of  the  diSnentials«re  up 
to  6  percent  of  bese  salacy  (see  "Pay 
Bands"  above  for  a  description  of  the 
supervisory  pay  beads  and  their 
floaximum  mtos). 

Upon  conversion  crf-NIST  supervisors 
to  die  NIST  APMS.  M  eligible  poaiticms 
are  placed  in  the  supervisory  pay  bands. 
The  incimibents  of  theae  positions  are 
converted  at  their  basic  pay  (htckiding 
special  ratas  or  lecatity  pay)  at  the  time 
ef  conversitm.  except  fat  ZP 
supervisors,  who  begin  receiving  the 
added  differential  upea  cenversion. 

There  are  two  tjrpes  <rf  supervisory 
differentials.  The  first  type  applies  to 
new  supervisors  in  the  Scientific  and 
Engineering  (ZP)  Career  Path  only.  The 
amount  of  this  type  of  (kfferential  is 
fixed  at  3  pocent  for  supervisors  below 
division  chief  and  6  percent  for  division 
chieb  md  equivalent  The  sectmd  t3rpe 
applies  to  all  bands  in  all  career  pedis 
where  there  are  supervisors.  Supervisors 
in  these  bands  may  be  eligible  for  higher 
bend  ceilings  (up  to  3  or  6  percent 
higher  than  the  normal  pay  band- 
ceiling)  which  they  may  reach  throu^ 
pay  for  performance. 

The  granting  of  a  differential  is  not 
considered  a  prtmotioa  or  a  competitive 
action.  The  differential  is  canceled 
when  an  employee's  supervisory 
responsibilities  are  disoontinued.  The 
cancellation  of  a  supervisory  diffisrential 
does  not  constitute  an  adverse  action 
and  there  is  no  right  of  appeal  under  S 
U.S.C.  Chapter  75. 

Pay  and  Compensation  Ceilings 

The  pufTri Tniim  rate  for  a  pay  band 
(excluding  special  pay  bands 
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eatabliahed  to  allow  for  the  superriaory 
pay  difhrBiitial)  is  eqiial  to  the 
maxinnim  rate— GS  rate,  locality  rate,  or 
special  rate,  as  applicable — payable  to 
GS  employees  for  the  grades 
corresponding  to  the  pay  band.  An 
employee's  basic  pay  may  not  exceed 
the  maximum  rate  of  the  employee's  pay 
band  (including  a  supervisory  pay 
band),  except  for  employees  receiving 
retained  rates  of  pay. 

An  employee's  rate  of  basic  pay 
payable  under  any  pay  band  may  not 
exceed  the  rate  of  basic  pay  payable  for 
Level  IV  of  the  Executive  Schedule.  An 
employee's  aggregate  monetary 
compensation  for  a  calendar  yaai  may 
not  exceed  the  basic  rate  of  pay  for 
Level  I  of  the  Executive  Schedule,  as 
raqxured  by  5  U.S.C  5307  and  OPM 
re^jJations  in  subpart  B  of  5  CFR  530. 

Locality  Pay  OptiooM 

On  December  30, 1993.  OPM 
approved  the  extension  of  locality  pay 
to  the  NIST  demonstration  project  Two 
options  were  made  available. 

Opdon  1  would  have  required 
implementation  of  locality  pay  in  a 
manner  as  consistent  as  possible  with 
implementation  for  GS  emplojrees. 
Locality  pay  would  have  been  separate 
firom  basic  pay  and  would  have  counted 
as  basic  pay  ha  the  same  limited 
purposes  for  which  it  is  basic  pay  for  GS 
employees  (5  CFR  531.606(b)).  All 
employees  would  have  been  eligible  for 
locality  pay  adjustments  regardless  of 
performance  rating.  Employees  in  pay 
bands  afiected  by  special  rates  would 
have  received  full  locality  adjustments 
if  their  pay  woe  no  higher  than  the  GS 


step  ID  rate  of  the  highest  GS  grade 
within  the  band,  but  if  their  pay  were 
higher  than  that  step  10  rate,  they  would 
have  received  an  adjustment  that  would 
have  increased  their  pay  to  no  higher 
Ihan  the  CS  locality  rate  for  step  10  (i.e., 
GS  step  10  rate  plus  applicable  locality 
pajrment). 

Option  2  aUows  implementation  of 
locality  pay  as  basic  pay,  as  an  increase 
to  the  bonus  pool,  or  a  con^ination  of 
the  two.  If  applied  as  basic  pay,  the 
locality  adjustment  would  be  basic  pay 
for  all  purposes  except  as  otherwise 
provided  in  this  plan.  The  locality 
adjustment  would  be  applied  to  the 
miniimiin  and  m«-iriiiiiim  rates  of  — ''h 
pay  band.  For  pay  bands  afiected  by 
special  rates,  the  nu-gimnm  rate  would 
be  the  highs  of  the  special  rate  and  the 
locality  rate.  A  locality  adjustmept  may 
be  applied  to  an  eligible  employee's 
basic  pay  aalj  to  the  extent  that  it  does 
not  cause  the  employee's  basic  pay  to 
exceed  the  maximum  rate  of  Uie  pay 
band. 

NIST  selected  option  2  and  has 
implemented  locality  pay  as  basic  pay. 
However.  NIST  may  rhni^  its  selection 
afto*  sufBcient  internal  notice 
toemployeea.   . 

Effect  of  General  and  Locality  Pay 
lacnates  on  Pay  Bands 

The  minimnni  and  ma-iriwuiwi  tates  of 
each  pay  band  will  be  increased  at  the 
time  of  a  general  pay  increase  under  5 
U.S.C  5303  and/or  a  locality  pay 
increase  under  5  U.S.C  5304  at  5304a 
so  that  they  equal  the  new  locality- 
adjusted  minimum  and  imnrimiim  rates 
of  the  grades  corresponding  to  the  pay 


band.  The  maximum  rates  of  bands  set 
according  to  special  rates,  however,  may 
exceed  this  amount  to  the  extent 
necessary  to  equal  the  10th  step  of  the 
appropriate  special  rate  scale  if  that  rats 
is  higher. 

Effoct  of  General  and  Locality  Pay 
Increases  on  Individual  Pay 

Only  nooployees  with  a  current 
performance  rating  of  "eligible"  may 
receive  an  increase  in  their  basic  pay  at 
the  time  of  pay  band  adjustments,  lids 
increase  in  basic  pay  will  reflect  any 
applicable  general  and/or  locality  pay 
increase  for  General  Schedule 
employees.  The  increase  in  basic  pay  for 
eligible  emplojrees  whose  basic  pay  is  at 
the  ceiling  of  their  pay  band  will  equal 
the  increese  in  the  ceiling. 

The  basic  pay  increase  for  eligible 
employees  whose  basic  pay  is  Mow  the 
ceiling  of  their  band  will  be  caloilated 
by  applying  two  focton  to  the 
employee's  rate  of  pay.  One  factor  is  the 
general  increase  factor  representing  the 
increase  in  General  Schedule  rates 
under  5  U.S.C  5303  (e.g.,  1.02  if  the 
general  increase  is  2  percent).  The 
second  factor  is  the  locality  pay  increase 
factor,  which  is  derived  by  tUviding  the 
newly  applicable  locality  pay 
percentage  foctor  by  the  formerly 
applicable  locality  {>ay  percraitage 
factor.  (For  example,  if  the  locality 
payment  percentage  for  an  area 
increased  from  4.23  percent  to  5.48 
percent,  the  locality  pay  increase  foctor 
would  be  1.0548  divided  by  1.0423,  or 
approximately  1.012.)  Thus,  the  new 
rate  of  besic  pay  would  be  calculated 
using  the  following  formula: 


„—.»«,„«. i; «u- l-t- newly  spphcaMc  locality  pay  percentage      , 

new  pay  OK- general  mczeaae  factor  X -^^ — ; j  r~j  t    — ^^ — x  former  pay  nM» 


1  ■*■  formerly  applicable  locality  pay  p'^'^miiff 


However,  a  basic  pay  increase  will  be 
applied  oidy  to  the  extent  that  it  does 
not  cause  an  employee's  basic  pay  to 
exceed  the  ceiling  of  the  applioble  pay 
band. 

Basic  Pay  " 

Emidoyees  covered  by  the  NIST 
APMS  do  not  have  separate  basic  pay 
rates  and  locality  pay  rates,  as  do 
General  Schedule  employees.  They  have 
a  basic  pay  rate  only,  which  reflects  any 
general  increases  and/or  locality 
adjustments  calculated  by  the  above 
formula.  NIST  APMS  basic  pay  rates  are 
basic  pay  for  all  purposes,  except  as 
specifically  provided  in  the  NIST  APMS 
plan.  , 


Pay  Setting  Upon  Promotion 

The  new  basic  pay  rate  upon 
promotion  may  be  set  at  any  level  in  the 
new  pay  band  (if  the  move  is  to  a 
difbrent  career  path,  any  pay  band  in 
the  new  career  path  would  be 
considered  a  "new  pey  band"),  except 
that  the  minimum  pay  increese  upon 
promotion  is  6  percent. 

Pay  Setting  for  New  Hires 

The  setting  of  initial  salaries  within 

gay  bands  for  new  appointees  will  be 
exible,  particularly  for  bard-to-fill 
positions  in  the  scientific  and 
engineering  career  path. 

Private  Sector  Compensation  Reports 

The  Institute  will  arrange  for  the 
preparation  of  reports  that  include 


findings  on  compensation  (at  private 
sector  positions.  NIST  will  consider 
these  finrfinga  when  Tn«iring  NIST  pay 
decisions. 

Conversion  of  NIST  Employees  From  the 
General  Schedule  to  the  NIST  APMS 
System 

For  NIST  employees  being  converted 
from  the  GS  pay  system  to  the  NIST 
APMS,  GS  grades  will  translate  directiy 
to  the  NIST  APMS's  career-path  and 
pay-band  structure.  NIST  employees 
will  be  converted  at  their  ciurent 
highest  rate  under  the  GS  pay  system 
(i.e.,  highest  of  locality  rate  or  special 
rate  or  similar  rate)  at  the  time  of 
convOTsion,  except  for  supervisors  in  the 
Scientific  and  Engineering  Career  Path 
who  qualify  for  a  supervisory/ 
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managerial  pay  differential  upon 
conversion.  No  one's  salary  will  be 
reduced  as  a  result  of  the  convereion. 
When  conversion  of  a  NIST  employee 
into  the  NIST  APMS  is  accompanied  by 
a  geographic  move,  the  employee's  GS 
pay  entiUements  (including  any  locality 
rate  or  special  rate)  in  the  new  area  will 
be  determined  before  converting  the 
employee's  pay  to  the  NIST  APMS  pay 
system. 

At  the  time  of  conversion,  each 
converted  NIST  en^>loyee  will  be  given 
a  liunp-sum  cash  payment  for  the  time 
credited  to  the  employee  toward  what 
would  have  been  die  employee's  next 
within-grade  increase.  The  payment  for 
a  General  Schedule  employee  will  be 
computed  by  (1)  calculating  the  ratio  of 
(a)  the  number  of  days  the  onployee 
will  have  spent  in  the  employee's 
current  rate  through  the  day  prior  to  the 
day  of  conversion,  to  (b)  the  total 
number  of  days  in  the  employee's 
cunent  waiting  period  for  a  regular 
withjn-grade  increase  (364,  728,  or  1092 
days),  and  (2)  multiplying  that  ratio  by 
die  dollar  value  of  the  employee's  next 


within-grade  increase,  as  in  effect  at  the 
time  of  conversion. 

Movements  ofGS  Employees  From 
Other  Organizations  to  the  NIST  APMS 
System 

GS  employees  can  move  into  the  NIST 
APMS  from  other  organizations  through 
transfer,  reassignment,  promotion,  or 
new  appointment  When  the  movement 
is  by  lateral  transfer  or  latnral 
reassignment,  the  employee's  GS  grade 
will  translate  directly  to  the  NIST 
APMS's  career-path/pay-band  structure 
and  the  employee's  rate  of  basic  pay 
under  the  NIST  APMS  will  equal  his  or 
her  currmt  highest  rate  under  the  GS 
pay  system  (i.e.,  bi^iest  of  locality  rate 
m  special  rate  or  similar  rate),  except  for 
the  addition  of  a  supervisory  diffarential 
if  the  position  is  a  supervisory  position 
in  the  Scientific  and  Engineering  (Career 
Path.  When  a  lateral  transfer  or  ktaal 
reassignment  is  accompanied  by  a 
geographic  move,  the  employee's  GS 
pay  entitiementB  (including  any  locality 
rate  or  special  rate)  in  the  new  area  will 
be  determined  before  craiverting  the 


en^loyee's  pay  to  the  NIST  APMS  pay 
system.  When  the  movemoit  is  by  new 
appointment  promotion,  reessignment 
with  pay  adjustment  (through  merit 
assignment  plan  competition),  or 
transfer  to  "higher  grade"  (i.e.,  to  a  band 
higher  than  the  band  that  corresponds  to 
the  employee's  current  GS  grade)  the 
new  pay  rate  is  set  according  to  NIST 
APMS  pay  setting  flexibilities  for  new 
hires  and  promotions. 

Pay  Setting  Upon  Movement  of  a  NIST 
Employee  to  a  Different  Pay  AJea 

NIST  employees  who  move 
(voluntarily  or  involuntarily)  bom  one 
geographic  area  to  another  within  NIST 
will  have  their  pay  adjusted  to  account 
for  any  change  in  the  pay  band 
maY-iTniim  ntes  between  the  two  areas. 
This  adjustment  ensures  that  the 
employee's  relative  position  in  die  pay 
band  (measured  as  a  percentage  of  the 
pay  band  mayimntn  rate)  will  be 
maintained  upon  movement.  The  pay 
rate  in  the  new  aree  will  be  derived 
using  the  follo«ving  formula: 


■ew  pay  rale  «  fefner  pay  ale  x 


pey  band  maximBm  rale  after  movement 
1  nte  before  movenent 


The  new  pay  rate  is  calculated  befcne 
any  ether  simultaneous  pay  action  (e.g., 
general  pay  ai^ustnient  or  promotion 
effective  on  the  same  date). 

Any  reduction  in  pay  solely 
attributable  to  a  movement  from  one  pay 
area  to  a  lower-pa)ring  area  shaU  not  be 
coDsidaaed  a  reduction  in  basic  pay 
under  the  advem  action  provisioBS  of 
5  U.S.C.  7512(4)  or  imder  the  pay 
letaBtioB  provisions  of  5  U.S.C.  5363. 
Nor  shaH  such  action  be  considered  a 
reduction  in  basic  pay  imder  the  pay 
retention  provisions  of  5  U.S.C  5363. 
(The  employee  celaiBS  die  o^tte  grieve 
or  file  a  oomplaiBt  regarding  a 
geo^qihic  reaasi^aflaeBt  tf  tiMiaia  an 
BlhjjBtinn  of  a  vielatiaB  of 
imdianiwiaafiiin  ntariilns  er  ■ 
prehibitod  pwsonnel  {xactioe.) 

(kade  and  Pay  Retention 

(kade  and  pay  retration  follow 
currant  law  and  regulations,  eiecept  as 
•llowod  by  specific  waiver  (e.g., 
substitute  "career  path  and  band"  for 
"grade").  Specific  waivms  are  listed  in 
the  section  below,  titled.  "Audioritias 
and  Waiver  of  Laws  and  Regulations 
Required". 

Severance  Aiy 

On4  severance  p^  rMulations  (5 
CFR  550.703)  are  applied  to  the  NIST 
APMS  by  suhstihiting  "one  band"  for 


"two  grades"  and  for  "Horo  grade  or  pay 
lev<ds." 


Introduction 

The  performance  evaluation  system 
provides  die  basis  for  decisioBS  on 
perfonnaace  mtings.  perfoifBanoe  pi^ 
increases,  bonuses,  and  other 
performance  related  actions. 'Che 
perfoRBanoe  year  bongs  October  1  and 
ends  S^teraber  30.  Piewever,  an 
ea^loyee's  perfoHBaaoe  evwaU  or  en  a 
single  eleraeat  may  be^evaiualad  at  smy 
tiaae  dut  adequate  infaranaiioB  for  an 
evaluation  existSiK 


Ail  Miplojrees  covered  by  the  NBT 
AFMS  are  coverisd  hy  ^e  APMS 
performance  evaluation  and  reward 
system,  except  the  NIST  may  reaiove 
tram  the  system  any  position  not  filled 
by  career  or  carew  conditional 
appointment  ST-3im  empfoyoes  hive 
^eir  performance  evaluated  under  the 
structure  of  the  performance  evaluation 
system  and  may  receive  bonuses,  but  do 
not  receive  perfnmance  pay  increases. 
Members  of  the  Senior  Executive 
Service  remain  under  the  DoC-4MIST 
SES  perfonnance  appraisal,  pay.  and 
bcmussysteoir 


Performance  Pkms 

Performance  plus  aie  developed  eedi 
year  by  si^wrvison  widi  i^ut  from 
employees.  Critical  perhireienm 
elemmits  are  eeteby^wd  far  eeeh 
position  (all  eleme^s  are  critical).  The 
super^risor  weights  each  element  so  that 
the  toUl  weight  of  «11  elenwwits  is  100 
points.  Benchmark  performance 
standards  define  the  range  of 
performance.  A  supervisor  may  add 
supplemental  standards  to  a 
performance  plan  to  ftuthei  ^^lorrts 
the  benchmail:  p^samaace  standards. 

ied-Year  Review 


A  required  mid-year  aeview  addresses 
mid-year  aooompliriifBe«ls, 
performance  successes  and  deficiencies, 
and  any  need  for  perforrauice  plan 
modifications.  Additional  reviews  may 
be  held  as  Banded. 

Pmformmttee  AppimmaJ 

Puformanoe  appraieais  bring 
supervisors  and  emplo3rees  together  tb 
discuss  performance  and 
accomplishments  dtiring  the 
performance  year.  The  appraisals  lead  to 
decisions  by  supervisors  and  pay  pool    . 
managers  on  performance  scores, 
pwformance  ratings,  performance  pay 
increases,  and  bonuses.  Performance 
appraisal  is  scheduled  for  the  final 
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weeks  of  the  performance  jrear.  though 
at  any  time  of  the  year  a  supervisor  may 
place  an  employee  on  a  performance 
improvement  plan,  assign  an 
unsatis&ctory  rating  if  performance  is 
still  unsatisfactory,  and  take  appropriate 
action. 

Performance  Ratings  ~~ 

The  NIST  ARMS  performance  ratings 
are  Eligible  (for  performance  pay 
increase,  bonus,  and  annual  adjustment 
to  basic  pay)  and  Unsatisfactory. 
Eligible  covers  the  same  performance 
range  as  the  former  ratings  of  Marginal, 
Minimally  Successful,  Fully  Successful. 
Commendable,  and  Outstanding. 
Unsatisfactory  covers  the  same 
performance  as  the  former  ratings  of 
Unsatisfactory  and  Unacceptable.  An 
employee  whose  performance  is 
unsatisfactory  is  placed  on  a 
performance  improvement  plan  and 
give  an  opportunity  to  improve  before  a 
final  rating  is  assigned. 

Performance  Scores 

Each  element  is  evaluated 
individually  against  the  benchmark 
performance  standards  and  any 
supplemental  standards.  If  a  single 
element  in  an  employee's  plan  is  rated 
Unsatisfactory,  the  overall  rating  is 
Unsatisfactory  and  there  is  no 
performance  score.  If  all  elements  meet 
at  least  the  minimally  acceptable 
benchmark,  the  overall  rating  is  Eligible. 
Rating  Officials  score  the  performance 
of  employees  rated  Eligible  on  a  100- 
point  scale,  which  corresponds  to  the 
100-point  element  weight  scale.  An 
individual  element  score  may  be  as  high 
as  the  weight  of  that  element.  The  total 
perfonnaiM:e  score  is  the  siun  of  the 
element  scores.  A  perfect  score  on  each 
element  Wbuld  produce  a  total  score  of 
100  points. 

PeiforuiaiHX  Ranking 

Employees  are  ranked,  by 
performance  score,  within  a  peer  gfoup. 
A  peer  group  may  involve  no  more  than 
one  career  path,  but  may  be  otherwise 
organized  by  any  combination  of 
organization,  occupation,  pay  band,  or 
appointment  type.  Rating  Officials  rank 
their  own  employees,  then  Pay  Pool 
Managers  interleave  the  rankings  of 
subordinate  Rating  Officials  to  produce 
peer  group  rankings  at  the  pay  pool 
level.  A  F^y  Pool  Manager  is  a  line 
manager  who  manages  his  or  her 
organization's  pay  increase  and  bonus 
fund  and  has  final  decision  authority 
over  the  performance  scores, 
performance  pay  increase,  and  bonuses 
of  subordinate  employees. 


Performance  Pay  Decisions 

The  Performance  Pay  Table  divides 
each  pay  band  into  three  segments  of 
intervals.  Each  interval  is  linked  to  a 
range  of  potential  percentage  pay 
increases  beginning  at  zero  and 
progressing  to  a  maximum  percentage 
pay  increase.  The  mayimnin 
performance  pay  increase  an  empfoyee 
may  receive,  therefore,  depends  on  the 
interval  into  which  the  employee's 
salary  falls.  The  Pay  Pool  Manager 
maker  a  performance  pay  decision  for 
each  employee  in  a  peer  group,  based  on 
the  Pay  Pool  Manager's  ranking  and  the 
pay  increase  ranges  in  the  Performance 
Pay  Table.  Within  a  peer  group,  an 
employee  may  not  receive  a  higher 
proportion-of-range  than  a  higher- 
ranking  employee  or  a  lower  proportion- 
or-range  than  a  lower-ranking  employee. 

Performance  Bonuses 

Bonuses  are  the  only  cash  awards 
directly  linked  to  the  NIST  APMS 
performance  appraisal  system,  and  are 
awarded  at  the  ended  of  the 
performance  year  in  conjunction  with 
decisions  on  performance  pay  increases. 
A  pay  Poll  Manager  may  award  a  bonus 
to  any  employee  writh  an  Eligible  rating. 

Actions  Based  on  Unsatisfactory 
Performance 

When  an  employee's  final  rating  or 
poformance  on  a  single  element  is 
Unsatisfactory  (after  an  opportunity  to 
improve  performance),  NIST  may  take 
action  to  reassign  or  remove  the 
employee,  or  place  the  onployee  in  a 
lower  band,  in  accordance  with 
performance  action  provisions  in  law 
and  regulation. 

Employee  DevelopiiMBt 

The  objective  of  NISTs  Employee 
Development  Program  is  to  develop  the 
competence  of  employees  for  maximiim 
achievement  of  Institute  goals  and 
objectives.  The  NIST  APMS  legislation 
mandates  the  continuation  of  an 
employee  development  program 
including,  in  appropriate  circumstances, 
a  sabbatical  program.  The  NIST  APiAS 
sabbatical  program  is  consistent  with 
the  terms  and  conditions  of  the  SES 
sabbatical  program.  It  covers  all  career 
appointees  under  the  NIST  APMS  have 
a  least  seven  years  of  Federal  service 
and  a  current  performance  rating  of 
Eligible. 

BrahiatioB 

Periodic  evaluatfons  focus  on  human 
resource  management  issues.  Evaluation 
criteria  are  derived  fiom  NIST  APMS 
objectives,  such  as  the  objective  to 
compete  more  effectively  for  high- 
quality  stafi.  Evaluations  are  based  on 


personnel  records,  collected  data,  and 
the  results  of  employee  surveys. 

Coeta 

Although  the  NIST  APMS  legislation 
does  not  require  budget  neutrality.  NIST 
has  set  for  itself  an  objective  to  control 
total  compensation  costs  associated 
with  the  NIST  APMS.  NIST  maintAin* 
total  compensation  during  the  NIST 
APMS  at  the  level  it  would  have 
reached  under  the  current  Government- 
wide  system.  The  procedure  permits 
changes  in  NIST  expenditures  which 
result  from  legislatively  mandated 
program  changes  and  changes  in  Federal 
pay  and  benefits.  NIST  may  offset 
selected  salary  increases  with  savings  by 
reducing  turnover,  eliminating 
unnecessary  overhead,  and  cutting  other 
personnel  costs.  NIST  measures  its 
adherence  to  cost  control  by  preparing 
budget  estimates  based  on  prescribed 
Federal  Budget  processes  and 
monitoring  actual  spending  under  the 
NIST  APMS  against  this  budget 
estimate. 

Conversion  or  Movement  Froaa  •  NIST 
APMS  Position  to  a  General  Schedule 
Position 

If  a  NIST  APMS  employee  is  moving 
to  a  General  Schedule  (GS)  position,  the 
following  procedures  will  be  used  to 
convert  the  employee's  APMS  pay  band 
to  an  equivalent  GS  grade  and  the 
employee's  APMS  rate  of  pay  to 
equivalent  GS  rates  of  pay.  The 
converted  GS  grade  and  rates  of  pay 
must  be  determined  before  movement 
out  of  the  APMS  and  any  accompanying 
geographic  movement,  promotion,  or 
other  simultaneous  actton.  For  lateral 
reassignments  and  lateral  transfisrs.  the 
converted  GS  grade  and  rates  of  pay  wrill 
become  the  employee's  actual  GS  grade 
and  rates  of  pay,  unless  immediately 
afEscted  by  a  simidtaneous  geographic 
movement  or  another  pay  action.  For 
non-lateral  transfisrs.  promotions,  and 
other  actions,  the  converted  GS  grade 
and  rates  of  pay  will  be  deemed  to  be 
the  employee's  grade  and  rates  of  pay  at 
the  time  of  movement  out  of  the  APMS 
and  will  be  used  in  applying  applicable 
pay  setting  rules  (e.g..  promotion  rules). 

1.  Grade-Setting  Provisions:  An 
employee  in  a  pay  band  corresponding 
to  a  single  GS  grade  is  converted  to  that 
grade.  An  employee  in  a  pay  band 
corresponding  to  two  or  more  grades  is 
converted  to  one  of  those  grades 
according  to  the  foUowiiu  rules: 

a.  The  employee's  NIST  APMS  basic 
rate  of  pay  is  compared  with  step  4  rates 
in  the  hi^iest  applicable  GS  rate  range 
(including  a  rate  range  in  die  GS  base 
schedule,  a  rate  range  in  the  applicable 
locality  rate  schedule,  or  a  rate  range  in 
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a  special  rate  schedule  for  the 
employee's  occupation).  If  the  series  is 
a  two-grade  intenral  series,  only  odd- 
numbered  grades  are  considered  below 
GS-11. 

b.  If  the  employee's  pey  rate  equals  or 
exceeds  the  applicable  step  4  rate  of  the 
highest  GS  grade  in  the  band,  the 
employee  is  converted  to  that  grade. 

c.  If  the  employee's  pay  rate  is  lower 
than  the  applicable  step  4  rate  of  the 
highest  grade,  the  pay  rate  is  compared 
with  the  step  4  rate  of  the  second 
highest  grade  in  the  employee's  pay  ' 
band.  If  the  employee's  pay  rate  equals 
or  exceeds  step  4  of  the  second  highest 
grade,  the  employee  is  oomvected  to  that 
grade. 

d.  This  process  is  repeated  for  each 
successively  lower  grade  in  the  band 
until  a  grade  is  found  in  which  the 
emplojree's  rate  of  basic  pay  equals  or 
exceeds  the  applicable  step  4  of  dw 
grade.  The  employee  is  then  converted 
at  that  grade,  tf  tfaie  employee's  rate  of 
pay  is  below  the  step  4  rate  of  the  lowest 
grade  in  the  band,  the  employee  is 
converted  to  the  lowest  grade. 

e.  Exceptions:  (1)  If  the  employee's 
pay  rate  exceeds  the  maximum  rate  of 
the  grade  assigned  under  the  above- 
described  "step  4"  ride  but  fits  in  the 
rate  range  for  the  next  higher  applicable 
grade  in  the  band  (i.e..  between  step  1 
and  st^  4),  then  the  emplo]ree  shall  be 
converted  to  that  next  higher  applicable 
grade;  (2)  An  employee  will  not  be 
converted  to  a  lower  grade  than  the 
grade  held  by  the  employee 
immediately  preceding  a  conversion, 
latwal  reassignment,  or  lateral  transfer 
into  the  NIST  APtAS,  unless  since  that 
time  the  employee  has  undergone  a 
reduction  in  band;  (3)  In  Band  I  of  the 
ZP  and  ZA  Career  Paths,  students 
without  a  bachelor's  degree  or 
comparable  experience  are  converted  no 
higher  than  GS-4. 

2.  Pay-Setting  Provisions:  An 
employee's  pay  writhin  the  converted  GS 
grade  is  set  by  converting  the  NIST 
APMS  rate  to  GS  rates  of  pay  in 
accMdance  with  the  followring  rules: 

a.  The  pay  conversion  is  done  before 
any  geographic  movement  or  other  pay- 
related  ection  that  coincides  with  the 
employee's  movement  out  of  the  NIST 
APMS. 

b.  An  employee's  NIST  APtAS  rate  is 
converted  to  a  rate  in  the  highest 
applicable  rate  range  for  the  converted 
GS  grade  (Including  a  rate  range  in  the 
GS  base  schedule,  a  rate  range  in  the 
applicable  locality  rate  schedule,  or  a 
rate  range  in  a  special  rate  schedule  for 
the  employee's  occupation). 

c  If  the  nighest  applic^Ie  mte  range 
is  a  locality  pay  rate  range,  the  NIST 
APMS  rate  is  converted  to  a  GS  locality 


rate  of  pay.  If  this  rate  fells  between  two 
steps  in  the  locality-adjusted  schedule, 
the  rate  must  be  set  at  die  higher  step. 
The  converted  GS  rate  of  basic  pay  is 
the  GS  base  rate  corresponding  to  the 
converted  GS  locality  rate  (i.e.,  same 
step  position).  (If  this  employee  is  also 
covered  by  a  s{>ecial  rate  schedule  as  a 
GS  employee,  the  converted  special  rate 
will  be  determined  based  on  the  GS  step 
position.  This  imderlying  special  rate 
will  be  basic  pay  for  c«tain  purposes 
for  which  the  employee's  higher  locality 
rate  is  not  basic  pay.) 

d.  If  the  highest  applicable  rate  range 
is  a  special  rate  range,  the  NIST  APMS 
rate  is  converted  to  a  special  rate.  If  this 
rate  falls  between  two  steps  in  the 
special  rate  schedule,  the  rate  must  be 
set  at  the  higher  step.  The  converted  GS 
rate  of  basic  pay  will  be  the  GS  rate 
corresponding  to  the  converted  special 
rate  (i.e.,  same  step  position). 

e.  Exception:  If  an  employee's  NIST 
APMS  of  rate  exceeds  the  maximum  rate 
of  the  highest  applicable  rate  range 
upon  ccmversion  to  the  General 
Schedule  the  affected  employee's  NIST 
APMS  rate  will  be  converted  to  a 
retailed  rate  under  5  U.S.C.  5363.  If  an 
emplojree  is  entiUed  to  a  special  rate 
under  the  General  Schedule,  the  NIST 
APMS  is  converted  direcUy  to  a  retained 
rate.  If  an  employee  is  only  entitled  to 
locality  pay  under  the  General 
Schedule,  this  retained  rate  is  derived 
by  dividing  the  NIST  APMS  rate  by  the 
applici^le  locality  pay  factor  (i.e..  1 
plus  the  locality  payment  pncentage). 
Thus,  the  locality-adjusted  retained  rate 
will  equal  the  NIST  APMS  rate  the 
onployee  had  been  receiving  before 
conversioiL  Since  the  employee's  total 
rate  of  pay  is  not  reduced  upon 
conversion,  this  change  to  converted 
rates  under  the  General  Schedule  will 
not  be  considered  a  reduction  in  basic 
pay  under  5  U.S.C  5363  or  7512. 

NIST  APMS  RevisiaM 

Modifications  must  be  made  from 
time  to  time  as  experience  is  gained, 
results  are  analysed,  and  conclusions 
are  reached  on  how  the  syston  is 
working.  Minor  procedural 
modifications  of  this  published  NIST 
APMS  plan  within  already  existing 
waivers  may  be  made  by  the  NIST 
Director  mth  appropriate  notice  (e.g., 
employee.  OPM  and/or  Federal  Register 
notice).  No  new  waivers  from  law  or 
regulation  may  be  added. 

NIST  APMS  Management  and 
Oveni^rt 

In  accordance  with  the  original  NIST 
project  legislation,  the  project  is 
"conducted  by  the  Director  of  the 
National  Bureau  of  Standards"  (now 


NlST).  The  Director  has  delegated 
management  and  oversight  of  the  NIST 
APMS  to  the  Personnel  Management 
Board  (PMB).  whose  members  and  staff 
are  appointed  by  the  Director.  The  PMB 
is  the  NIST  body  to  manage,  evaluate, 
and  make  policy  and  procedural 
changes  to  NIST  APMS  systems  when 
needed.  When  necessary,  the  PMB 
interprets  and  clarifies  NIST  APMS 
policy.  The  PMB  establishes  the 
management  and  administrative 
structures  for  running  and  evaluating 
the  NIST  APMS  and  oversees  the 
del^ations  of  authorities  to  managers, 
supervisors,  and  management  bodies, 
including  the  wididrawal  of  authority 
when  warranted.  The  PMB  has  the 
audiority  to  m^ce  exceptions  to  normal 
NIST  APMS  procedures  on  a  case-by- 
case  basis  when  it  believes  an  exception 
is  warranted.  The  PMB  abo  has  the 
authority  to  estal>lish  itself  as  the 
approving  body  for  any  type  of  NIST 
APMS  personnel  acti<n  fair  which  NIST 
has  authority. 

AuthiMilies  and  Waiver  af  Law*  and 
Si^nlations  Reqairad 

PubUc  Law  99-574  gave  the  National 
Institute  of  Standards  and  Technology 
(NIST)  the  authority  to  experiment  with 
several  specific  personnel  system 
innovations  which  are  otherwise 
prohibited  by  law  and  regulations.  In 
addition  to  die  authorities  granted  by 
the  original  NIST  project  legislation,  the 
following  waivers  of  law  and  regulation 
an  included: 

nth  5.  US.  Code 

Section  5304.  Locality-based 
comparability  pajrments. 

Section  5333,  Minimum  rate  for  new 
appointments. 

Section  5753-5754  except  that 
relocation  bonuses  under  section  5753 
continue  to  apply. 

Subchq>tar  VI  of  Chapter  S3  Grade 
and  Pay  Retention,  (To  the  extent 
necessary  to  allow  the  following 
modifications:  (1)  Pay  retention  does  not 
apply  to  reductions  in  pay  caused  solely 
by  geogn^hic  movement;  and  (2)  pay 
retention  does  not  apply  to  conversicms 
to  the  General  Schedule  as  long  as  the 
employee's  total  rate  of  pay  is  not 
reduced.) 

Section  7512(4),  Adverse  actions,  (To 
the  extent  necessary  to  allow  the 
following  modifications:  (1)  Exclude 
reductions  in  pay  that  are  solely  due  to 
recomputation  upon  geographic 
movement;  and  (2)  exclude  convnsions 
to  the  General  Schedule  that  do  not 
result  in  a  reduction  in  the  employee's 
total  rate  of  pay.) 
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Title  5.  Code  of  Federal  Regulations 

Sections  315.801  Probationary  period; 
when  required,  (waived  only  for 
positions  in  the  Scientific  and 
Engineering  Career  path) 

Section  315.802  Length  of 
piobationary  period,  (waived  only  for 
positions  in  the  Scientific  and 
Engineering  Career  path) 

Section  351.401  Determining 
Retention  Standing. 

Section  351.402  Competitive  area  in 
RIF. 

Section  351.403  Competitive  level  in 
RIF. 

Section  351.504  (a)  and  (d)  Credit  for 
Performance. 

Section  351.701  Assignment  ft, 
involving  displacement 

Section  531.203  Minimum  rate  for 
new  appointments. 

Part  575.  Subpwt  A  Recruitmoit 
Bonuses. 

Part  575.  Subpart  C  Retentian 
Allowancea. 

(FR  Doc.  97-27796  Filed  10-20-97;  8:45  am] 
I  OOOC  Kia-IS-M 


DEPARTMErfr  OF  COMMERCE 


Wtluml  inalihiiBfif 


AQENCY:  National  Institute  of  Standards 
and  Technology  Commerce;  Commerce. 
ACTION:  Notice  of  a  government  owned 
invention  available  for  licensing. 


:  The  invention  listed  below  is 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  is  available  for  licensing 
inaccordadce  with 35 U.SXL  207 and 37 
CFR  part  404  to  achieve  expeditious 
commercialization  of  results  of  fiaderally 
funded  research  and  development 
FOR  FUKTMCR  WrOWiATlOW  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  huhistrial 
Partnerships  Program,  Building  820, 
Room  213.  Gaithersburg.  MD  2089g;Fax 
301-889-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPtEMENTARY  INFORMATKM:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purposes 
of  commercialization.  The  invention 
available  for  licensing  is: 
NIST  Docket  Number:  96-035. 


Title:  Mechanical  Support  For  A  Two 
Pill  Adiabatic  Demagnetization 
Refrigerator. 

A&tract:  The  invention  uses  two 
paramagnetic  cooling  materials,  called 
pills,  supported  on  only  one  side  of  a 
magnet  The  design  simplifies  the 
support  and  provides  mote  active  pill 
area  in  the  bore  of  the  magnet  Also 
described  is  a  support  design  in  which 
all  of  the.support  strings  are  placedon 
a  compact  support  assembly  that 
provides  for  stable  tensioning. 

Dated:  October  15, 1987. 


Director.  Progiam  Office. 
[FR  Doc.  97-27797  Filed  10-20-97;  t.^S  am] 
I  OOOC  M1*-1>-« 


DEPARTMENT  OF  COMMERCE 


Nsnonai  msmiw  of 
Tcdtnotogy 

Jointly  Ownwf  InvMiHon  Availabi*  for 


f:  National  Institute  of  Standards 
and  Technology  Conmeroe;  Commerce. 
ACTION:  Notice  of  a  jointly  owned 
invention  available  for  licensing. 


t:  The  invention  listed  below  is 
jointly  owned  by  the  U.S.  Government, 
as  represented  by  the  Department  of 
Commerce  and  Cornell  University.  The 
Department  of  Commerce's  ownership 
interest  in  this  invention  is  available  for 
non-exclusive  licensing  in  accordance 
wnth  35  U.S.C.  207  and  37  CFR  part  404 
to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development 
FOR  FURmn  ■gONMATION  CONTACT: 
Tecl|nical  and  licensing  information  (m 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Industrial  ' 
Partnerships  Program.  Building  820, 
Room  213,  Gaithersburg,  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 

The  invention  available  for  non- 
exclusive liceiuing  is: 

NIST  Docket  Number:  96-019. 

Title:  Fabrication  Of  Structures  By 
Metastable-Atom  Impact  Desorption  Of 
A  Passivating  Layer. 

Description:  This  invention  consists 
of  a  new  process  fn  fabricating 
microstructures  on  a  surface.  It  utilizes 
the  energy  contained  in  neutral 
metastable  rare  gas  atoms  to  remove 
passivating  atoms  fiom  selected  areas  of 
a  surface,  allowing  further  chemical 
processing  to  add  or  remove  material  to 


the  exposed  arees.  Some  of  the 
advantages  of  this  process  are  realized 
by  the  introduction  of  atom  optical 
techniques,  which  allow  structiires  to  be 
fabricated  with  significanUy  higher 
resolution  than  can  be  achieved  with 
optical  lithography;  and.with  a  greater 
amount  of  parallelism  than  can  be 
achieved  with  electron  or  ion  bean) 
techniques. 

Dated:  October  15. 1997. 
BolDe  BaniaB-Mlnaa, 

birector.  Program  Office. 
(FR  Doc.  97-277^  Filed  10-20-97;  8:45  am] 
I  OOOC  SB1*-1S-M 


DEPARTMENT  OF  COMMERCE 

Nrtorwl  Iratituto  of  Standwds  Md 
TodmoloQy 

OwfMd  InvwiUon  AraHablo  for 


AQBICY:  National  Institute  of  Standards 
and  Technology  Commerce;  Conmierce. 

ACTION:  Notice  of  a  jointly  owned 
invention  available  for  lir«miring 


r:  The  Invention  listed  below  is 
jointly  owned  by  the  U.S.  Government, 
as  represented  by  the  Department  of 
Commerce  and  X-Ray  Optical.  The 
Department  of  Conunerce's  ownership 
interest  in  this  invention  is  available  for 
non-exclusive  licensing  in  accordance 
with  35  U.S.C  207  and  37  CFR  part  4<H 
to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development 

FOR  FURTHER  MFORMATKM  CONTACT:  ■ 

Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standaixls  and  Technology,  Industrial 
Partnerships  Program,  Building  820, 
Room  213,  Gaithersburg,  MD  20899; 
FAX  301-869-2751.  Any  request  for 
information  shoiild  include  the  NIST 
Docket  No.  and  Titie  for  the  relevant 
invention  as  indicated  below. 

The  invention  available  for  non- 
exclusive licensing  is: 

NIST  Docket  No:  96-034. 

Title:  f^crocalorimeter  X-Ray 
Detectors  With  X-Ray  Lens. 

Description:  The  invention  uses  an  x- 
ray  polycapillary  lens  to  collect  x-rays 
from  a  point  source  over  a  large  solid 
angle  and  focus  them  onto  an  x-ray 
microcalorimeter  detector.  The  x-ray 
lens  enhances  the  capabilities  of  present 
detectors  and  allows  for  the  detectw  to 
be  placed  ferther  frcMn  the  source.    ■-  " 
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Dated:  October  15, 1997. 
ElAiae  Btrnten-Minaat 
iXfector,  Program  Office. 
(FR  Doc.  97-27799  Piled  10-20-97;  8:45  am) 
■uan  OOOC  asia-is-w 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustmont  of  Import  Limits  for  Cortain 
Cotton  and  Man  Made  Flbar  Textlla 
Products  Producad  or  Manufaeturad  In 
IndUi 

October  17, 1997. 

AQBICY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

^  -  ■  ■     -         . 

BTECnVE  OATE:  October  21, 1997. 

FOR  FURTHER  MFORMATUN  CONTACT: 
Janet  Heinzen,  International  Trade 
Spedalist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

•UPn^MBfTARY  mformation: 

Aethofitjr:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
spedal  shift,  carryforward  and 
carry  forward  used. 

A  description  of  the  textile  and 
apparel  cat^ories  in  terms  of  HTS 
numbers  is  available  in  the 
OORRELATICH^:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  legielBr  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  68143,  published  on 
December  27, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Rouiui 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

Ttvj  H.  Cribo, 

Chairman,  Committee  for  tlw  Implementation 

(^  Textile  Apeements. 

Committee  for  the  ImplameBtatkm  ofTextile 

Ayeements 

Octbber  17. 1997. 

Commissioner  of  Customs. 

Department  <^the  Tteasuiy,  Washington.  DC 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1997  and  extends  tlirough 
December  31, 1997. 

Etbctive  on  October  21, 1997.  you  are 
directed  to  adjust  tlie  limits  for  the  foUowing 
categories,  as  provided  for  imder  the  Uruguay 
Round  Agreements  Act  and  tlie  Urugtiay 
Round  Agreement  cm  Textiles  and  Clothing: 


369-0:    only    HTS 
6302il.0005 


numbers 


Category 

level' 

218  - 

8,722,078  square  me- 

ters. 

219 _.~ 

63,803,063  square 

meters. 

315 — 

11.504,704  sqiasa 

fneters. 

317 

40.078,642  square 

metefs. 

338/339 

3,638,304  doiaa 

340*40 

1,866,252  dozen. 

341  - 

4,436.434  dozen  of 

wtiich  not  more  than 

2,520.123  dozen 

shal  be  in  Calsgory 

341-Y2. 

342S42 

1.182.485  dozaa 

347/348 

709.521  dozen. 

363 .- jb — 

38.338,869  numbers. 

3e9-0».>.. ~. 

1,299,344  Mognms. 

641  

1,286.070  dozen. 

647/848.     

681 ,639  dozen. 

Group  II 

200,  201 .  220-229, 

104,426,558  squ«« 

237.  239,  300, 

meters  equivalant 

301,330-333, 

349,  350.  352. 

3S»-362,600- 

807.811-629, 

630-633,638, 

. 

639,  643  646, 

649,660,652. 

6o9,  669  0  ,  OvO| 

669, 670,  and 

- 

831-850,  as  a 

group- 

^Category 
6302.60.0010, 
6302.91.0045. 

^Category  665-0:  al  HTS  numbers  except 
5702.109030,  5702.42.2020,  5702.92.0010 
and  5703.20.1000  (rugs). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  detennined  that 
tliese  actions  bll  witliin  the  Coreign  afhin 
exception  to  the  rulemaking  provisions  of  S 
U.S.C  553(a)(1). 

Sincerely, 
ThiyRCribb, 

Choinnan,  Coaunitfee  for  the  Im/duneiOatlan 
of  Textile  Agreements. 

(FR  Doc.  97-27960  Filed  10-20-97;^:45  am) 
I  OOOC  SBia-o»-r 


<The  Hmils  have  not  been  adkisted  to  ac- 
count for  any  imports  exported  aAsr  December 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad|iMliiiaiil  of  Import  Ltanlta  for  Cartafn 
Cotton  and  Man-Mada  FIbar  TaxHla 
Producta  Producad  or  Manufaeturad  In 


3')    -ji 

^Category  341-Y:  only  HTS  numbers 
6204^!%60,  6206.30.3010,  6206.30J030 
and  821 1.42.0054. 


October  17, 1997. 

aoency:  Committee  for  the 

Implementation  of  Textile  Agreem«itf~ 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissions  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  21, 1997. 
FOR  FURTHER  iTOnMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Rep>orts  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

StJPPLBBfTARY  MFORHATION: 

Aathority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  tection  204  of  the 
^ricultursl  Act  of  1956,  as  am«inded  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  recrediting  of  imused 
cazryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  RugliiBi  irotice  61  FR  66263. 
p\d>Ushed  on  December  17, 1996).  Also 
see  62  FR  65197,  published  on 
December  11, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
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of  the  provisions  of  the  bilateral,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Tray  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committw  for  the  liaptroentatian  of  Tntik 


October  17.  1997. 
ComtniMJoner  of  Customs, 
Department  of  the  Treaaury,  Washingfon.  DC 
20229. 

Dear  Commissioner  This  dinctive 
■mends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  5, 1996.  by  the 
Chsinnsn,  Committee  for  the  hnplemoitation 
of  Textile  Agreements.  That  directive 
concerns  im{X>rts  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Nepal  and  axpoctsd  during 
the  twelve-month  period  whicJi  began  on 
January  1, 1997  and  extends  thiou^ 
December  31,  1997. 

Effective  on  October  21, 1997,  yoti  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  in  the  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  Kingdom  of  Nepal: 


Category 

Au|ustod  twolvB  ffionttv 
itnil' 

336^636 

340 .. 

341  

3»-S2  

234J214  dozen. 
280,779  dozen. 
913,818  dozen. 
954,000  Miograma. 

^  The  Rmits  have  not  been  adjusted  to  ao- 
count  tor  any  imports  exported  after  December 
31.  1996. 

^Catooory  368-S:  only  HTS  number 
6307.10^005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  £L1  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  R  Cribb. 

Chairman,  Committee  for  the  Implementation 
,  of  Textile  Agreements. 
[FR  Doc.97-27981  Filed  10-20-97;  8:45  am) 
\  coot  MXO-tm-* 


COMMrriEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

AdJustiiMnt  of  Import  UmHs  for  Cortain 
Cotton,  MwiMad9  FIbor.  Silk  Blend 
and  Other  Vef^MaMe  Fiber  Textile 
Producti  Produced  or  Manufactured  In 

Sri 


October  17, 1997. 

AO0ICV:  (Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limito. 

EFFECTIVE  DATE:  October  21, 1997. 
FOA  FURTHER  MFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  MFOnMAnON: 

Aatharlty:  Executive  Order  11651  of  March 
3, 1972, -as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854):  Uruguay  Roimd  Agroemeats 
Act 

The  current  limit  for  Categray  347/ 
348/847  is  being  increased  for 
additional  special  shift  and  additional 
special  carryforMrard,  reducing  the  limit 
for  Category  647/648  to  accoimt  for  the 
increase  in  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Appaiel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  68246,  published  on 
December  27, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions.  _, 

TroylLCribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

ComadttM  for  the  ImplemaiitatfaB  of  Textile 
AgreanieBts 
October  17, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20, 1996,  Iv  the 
Chairman,  Committee  for  the  hnplementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manutactured  in  Sri  Lanka  and 
exported  during  the  period  which  began  on 
January  1, 1997  and  extends  through 
December  31, 1997. 

Effective  on  October  21, 1997,  you  are 
directed  to  adjust  the  limits  for  the  foUovring 


categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Caiagofy 

Nmit' 

347/348/847 

647/648 

1,883.722  dozen. 
1,095,301  dozen. 

^The  Bmils  have  not  twen  adusted  to  ac- 
count for  any  imports  exported  after  Decwnber 
31,1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  bll  within  the  foreign  afEun 
exception  to  the  rulamaldng  provisions  of  S 
U.S.C.553(aKl). 

Sincerely, 

Troy  H.  Cribb, 

Choinnoii,  Committee  fw  the  Implementation 
of  Textile  Affeements. 

(FR  Doc.97-77979  Filed  10-20-47;  8;45  am) 
aajjNQ  COOK  ssio-on-F 


DEPARTMENT  OF  DEFENSE 
Department  of  the  l^ntif 
Propoaed  Collection;  Cowwnent 


AGENCY:  Deputy  Chief  of  Staff  for 
Personnel  (DAPE-ZXI-RM),  U.S.  Army. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Army  aimoimcss  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fuiK:tions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of, 
information  technology. 
DATES:  Consideration  will  be  given  to  aU 
comments  received  by  December  22, 
1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Department  of  the  Army  and  Air  Force 
National  Guard  Bureau,  111  South 
George  Mason  Drive,  Arlington,  Virginia 
22202-1382  ATTN:  (Major  R.  Jolly 
Brown).  Consideration  will  be  given  to 
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all  comments  received  within  60  days  of 
the  date  of  publication  of  this  notice. 
FOR  FURTHER  MFORMATION  COMTACT: 
To  request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  the  above  address,  or  call 
Department  of  the  Army  Reports 
clearance  oCBcer  at  (703)  614-0454. 

Title:  Research  to  Develop  a  Profile  of 
Army  National  Guard  Memben. 

Need*  and  Uses:  This  research  wffl  be 
a  mail  survey  among  Army  National 
Guard  members.  The  research  will  assist 
the  Aimy  National  Guard  (ARNG)  in 
"Miring  tiie  most  eSective  use  of  its 
public  relations,  advertising  and 
mariceting  budget  for  recruiting  efforts. 
The  neeerch  will  help  the  ARNG  and  its 
advertising  agency  prioritize  activities, 
focus  their  messages  and  undbrstand  Ab 
various  segments  of  Guard  nunuban. 

Affected  Public:  Individual  er 
Households. 

Annual  Burdmi  Hours:  1500. 

Number  of  Respondents:  6000. 

Responses  Per  Responded:  t. 

Average  Burden  PerAspoaee:  15 
minutes. 

A»i}iiency:  On  occasion. 
MPeLEMENIAIIY  aiPOaMAYKM:  The 
ptibUc  lelatieBS,  advertising  ami 
jBaricetrng  activities  can  have  a 
significeBt  iaofMCt  OB  recmitiiig  and 
retention  of  Guard  members.  Recroitteg 
and  retention  have  been  areas  of 
concern  in  recent  yean  for  liie  Army 
Nati(»al  Goeid.  This  leaeeish  will  aaaist 
^  AiB^  NatioBal  Guard  ia  making  iiae 
most  efiective  use  of  its  budget  for 
public  relations,  advertising  and 
marketing  activities. 
Cispg/D.  ThiiiiaHw, 
Army  FedmalBegistm'Uaiaon  Officer. 
(FR  Etoc.  97-27M0  FiM  W-2e-97;  8:45  sm] 


-n  J 


DEPARniBIT  OF  OB^ENSE 

Dapartmant  of  the  Amy 
Caipa  of  Efi||iiiaara 


aOraRI 
(DEI8).0a«Ual.aka^ 


AOCWCY;  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intmit 


t:  The  1997  Emergency 
Supplemental  Appropriations  Act, 
Public  Uw  (Pub.  L.)  105-18.  directed 
the  Secretary  of  the  Army  to  condtict 
preconstruction  engineering  and  design 
(PED)  for  an  emei^gency  outlet  from 


Devils  Lake.  North  Dakota,  to  the 
Sheyeime  River.  The  PED  authorization 
also  required  that  an  EIS  be  prepared. 
The  construction  of  an  emergency  outlet 
was  not  authcnrized  by  Pub.  L.  105-18. 

Devils  Lake  is  a  terminal  lake  located 
in  northeastern  North  Dakota.  Devils 
Lake  has  a  long  history  of  a  wide  range 
of  fluctuating  lake  levels.  Since  1993, 
the  lake  has  risen  about  20  fieet.  Rising 
lake  levels  have  resulted  in  damage  to 
hotises,  businesses,  infrastructure, 
transportation  systems,  and  land  tiaes. 
Significant  expendittires  of  Federal, 
State,  aiMl  local  fimds  have  been 
required  to  relocate  structures  and  to 
ruae  and  strengthen  roads  and  levees. 
While  these  efforts  will  provide 
immediate  protection,  there  is  greet 
concern  that  the  lake  could  continue  to 
rise.  The  Devils  Lake  Basin  is  a  subbasin 
of  the  Hudson  Bay  drainage  system, 
although  Devils  Lake  has  not 
contributed  to  ^  Hudeon  Bey  drainage 
for  BiMqf  centiuMB. 
RM  FMUMER  aPORMATWI>CONf ACT: 
Quaatieaa  coaoareiBg  the  DEIS  cam  be 
directed  to:  CokHiel  J.M.  Wonsik, 
Diatnct  Engineer,  SL  Paul  District. 
Corps  of  Engiiieen.  ATTN:  Mr.  Robert 
Whiting.  190  Fitti  Stoeet  East.St  Paul, 
Minaesela  55101-1*^. 

wiM  assess  impacts,  tdenlify  aiees  of 
potential  impact,  identify  mitigation 
foatures,  <tiacuss  awnitoring  activities, 
and  identify  future  activities  associated 
with  aa-  emergency  eudet  from  Devils 
Lake. 

Significant  issues  and  resources  to  be 
identified  in  the  OEIS  will  be 
determined  through  coordination  wi& 
responsible  Federal,  State,  Canadian, 
and  local  agencies;  the  general  public; 
interested  private  organizations  Kid 
.  parties;  and  affected  Native  Americans. 
Anyone  who  has  an  interest  in 
participeting^in  the  development  of  the 
DEIS  is  hivtted  to  contact  the  St  Paul 
District.  Corps  of  Engineers. 

Significant  issues  identified  to  date 
for  discussion  in  the  DEIS  are  as 
follows: 

1.  Natural  resources  including: 
fishery,  wildlife,  vegetation,  wetlands, 
and  riparian  aiees; 

2.  Qiltural  resources; 

3.  Water  quality  and  quantity, 
groimdwater,  erosion,  and 
sedimentetion; 

4.  Federally  and  State  listed 
threatened  or  endangered  plant  or 
animal  species; 

5.  Social  and  economic  resources; 

6.  Downstream  intrastate,  interstate, 
and  international  resources; 

7.  Native  American  and  Tribal  Trust 
resources  and  responsibilities. 


Additional  issues  of  significance  may 
be  identified  through  public  and  agency 
meetings.  A  notice  of  those  meetings 
will  be  provided  to  interested  parties       '    ^ 
and  to  local  nevtrs  media. 

Construction  of  an  emergency  outlet 
would  be  considered  major  in  scope.  An 
outlet  to  the  Sheyeime  River  has  die 
potential  to  result  in  significant  impects. 
Our  environmental  review  will  be 
conducted  according  to  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1960. 
National  Historic  Preswvation  Act  oi 
1966,  Council  on  Enviromnental  Quality 
Regulations,  Endangered  Species  Act  of 
1973,  Section  404  of  the  Qean  Water 
Act,  and  applicable  laws  and 
legulations.  

We  anticip^  diet  the  rpiS  will  be 
available  to  the  pubUc  in  Am  &li  of 
1908. 

Deiad:  Septambar  ao.  I«t7. 
JJCWawik, 

Colanel,  Corps  ofEnginems,  District  Enginesr. 
(FR  Doc  97-27879  Filed  M-20^7:  ereSafBl 
I  cooc  sn*-cv.4i 


DEPARTMENT  OF  ENERGY 
Bonnavllla  Power  AdMbdatraMon 


r:  Bk>BBeviile  Pewar 
Adauusferetion  (BPA),  DepeitBaeat  of 
Eaeigy  (DCNE). 

action:  Notice  of  availebili^  of  Reond 
ofDecisienCROD). 


Thb  eetice  ewMunces  the 
availability  0f  the  ROD  to  implement  the 
Proposed  Action  Alternative  of  the'Nez 
Peice  Tribal  Hatchery  Program  in  the 
Clearwater  River  Subbasin  in  Idaho. 
This  decision  is  based  on  the  analyais  of 

the  alternatives  ia  the  Final  

Environmental  Impact  Statement  (EIS) 
for  the  Nez  Perce  Tribal  Hatchery  (DOE/ 
EIS-0213,  July  1997).  In  the  proposed 
action,  BPA  would  build  and  the  Nez 
Perce  Tribe  would  operate  two  central 
incubation  and  rearing  hatcheries  and 
six  satellite  facilities.  Spring  and  fall 
Chinook  salmon  would  be  reared  and 
acclimated  to  diSarent  areas  in  the 
Sidibasin  and  rrieesed  at  the  hatcheries 
and  satellite  sites  or  in  other 
watercouzees  throu^out  ttw  Subbesin. 
Fish  would  rettim  to  reproduce 
naturaUy  in  the  areas  where  they  are 
released. 


J  Copies  of  the  ROD  and  EIS' 

may  be  obtained  by  calling  BPA's  toll- 
free  docuiaent  request  line:  1-800-622- 
4520. 


FOR  PtimNBt  ■aOIMATWJN,  CONTACT: 
Leslie  Kellehei^-ECN-«,  Bonneville 
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Powsr  Adminutiation,  P.O.  Box  3621, 
Portland,  Oregon.  97208-3621,  phone 
number  (503)  230-7692,  hx  number 
(503) 230-5699. 

bsmd  in  Portland.  Oragon.  on  Octobar  8. 
1997. 

JackWitwIiua. 

Acting  Admitdatrator  and  Chief  Rmaittim 
Officw. 

(FR  Doc  97-27840  Filed  10-20-«7;  8^•5  am] 


OEPARTMEPfT  OF  BIERQV 
OMm  of  EiMfgy  Eflleienqf  «nd 


of  CoRecHon; 


Department  of  Energy  (DCS). 
ACnON:  AgUKj  information  collection 
activitiea;  reinstatement  of  collection; 
ccHnment  raquest. 


;  TXJE  IB  soliciting  comments 
concerning  the  rrtnstatement  of  OMB's 
^proval  to  collect  information  for 
Dee's  Qualified  List  of  Enorgy  Service 
Companies  using  a  supplemental 
questionnaire  to  Standard  Form  129. 
DATCS:  WrittMi  comments  must  be 
submitted  by  December  22, 1997. 
AKMCSMS:  Send  comments  to  Tanya 
Sadler,  OfBce  of  Federal  Energy 
Management  Programs.  EE-g2,  Forrestal 
Building.  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW. 
Washington.  DC  20585.  (202)  566-7755. 
e-mail:  tan3fa.sadle1M1q.doe.gov,  and 
fax:  (202)  586-3000. 

row  wwTHCT  mromumimcamiier. 

Requests  for  additional  inlmrmation  or 
copies  of  the  farm  and  instructions 
should  be  directed  to  Tanya  Sadler  at 
the  address  listed  in  the  / 
section. 


iTKM: 

•f  - 

L  Background 

D.  Cuzrant  Actions 

OL  Raquast  fior  Conunents 

LBackgraoBd 

In  accordance  with  the  Energy  Policy 
Act  of  1992  and  10  CFR  436,  the 
Department  of  Energy  has  established 
the  DOE  Qualified  List  of  Enogy 
Service  Companies  (ESCO),  comprised 
of  private  industry  firms  that  are  eligible 
to  perform  work  under  energy  savings 
performance  contracts  (ESPC)  for 
Federal  facilities.  For  placement  on  the 
list,  firms  are  required  to  complete  an 
application.  The  application  includes  a 
Standard  Form  129,  Solicitation  Mailing 
List  Application,  and  a  supplemental 


questionnaire.  The  supplemental 
questionnaire  asks  for  corporate 
experience  including  two  project 
dMcriptions  which  demonstrate 
experience  in  ESPC  or  the  design  and 
installation  of  energy  conservation 
measures,  technological  caprtiilities, 
proposed  sta£f,  financial  status,  and  the 
submission  of  two  client  questioimaires. 
The  data  collection  is  used  to  evaluate 
the  firms  based  on  criteria  established 
by  10  CFR  436  to  be  placed  on  the  list 
DOE  will  later  seek  a  reinstatement  of 
the  approval  by  the  Office  of 
Management  and  Budget  for  the 
collection  under  Section  3507(h)  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13.  Title  44.  U.S.C  Chapter 
35), 

n.  Cvnitf  ActtoH 

This  is  a  reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  ^proval  has 
expired.  The  same  information  will  be 
collected;  however,  the  supplemental 
questioimaire  will  be  reorganized  and 
Um  instructions  and  questions  will  be 
clarified  to  elicit  complete  responses. 
OMB  will  be  requeated  to  approve  the 
collection  of  infanaation  for  ^nnther 
three  year*. 

m. 


Proapective  reapondents  and    ^her 
intararted  parties  should  comment  on 
the  action  discussed  in  item  U.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  responses. 

Genera/ Jissae* 

A.  Is  the  proposed  collection  of 
informatfon  necessary  for  the  proper 
peifuiuiance  of  the  fiinctions  of  the 
agency?  Does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  twHng 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
ability  to  process  the  information  it 
collects. 

B.  What  enhancements  can  DOE  wyikA 
to  the  quality,  utility,  and  clarity  of  the 
informati<m  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  2 
hours  per  response.  Burden  includes  the 
total  time  and  effort  expended  to 
generate,  maintain,  retain,  or  disclose  or 
provide  the  information.  Please 
commoit  on  (1)  the  accuracy  of  our 
estimate  and  (2)  how  the  agency  could 
minimize  the  burden  of  the  collection  of 


infonnation,  including  the  tise  of 
information  technology. 

C  DOE  estimates  that  respondents 
will  incur  no  additional  costs  for 
reporting  other  than  the  hours  required 
to  complete  the  collection.  What  is  the 
estimated:  (1)  Total  dollar  amount 
annualized  for  capital  and  start-up 
costs,  and  (2)  recurring  annual  oMts  of 
operation  and  maintenance,  and 
purchase  of  services  associated  with  the 
data  collection? 

D.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agmcy,  the  data  elements),  and  the 
methods  of  collection. 

As  a  Potential  User 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  fixm? 

B.  For  what  purpose  tvould  you  use 
tiie  data?  Be  specific 

C  Are  then  alternative  sources  of 
data  and  do  you  use  them?  If  so,  vihat 
are  their  deficiencies  and/or  strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  recmest  for  OMB 
approval  of  the  coUection.  They  also 
will  become  a  matter  of  public  record. 


J  Aalharily:  Section  350e(cK2)(A) 
of  the  Paparwock  Raductioo  Act  of  1996 
(Pub.  L.  Na  104-13). 

Issued  in  Washington.  DC.  on  October  IS, 
1997. 

feeepe  j.  KeHs, 

Acting  Assistant  Secntary.  Energy  Effidencf 

and  Rmnewobie  Energy. 

(FR  Doc.  97-27841  Filed  10-20-97;  8:45  am] 


D^ARTMBIT  OF  DIERQV 

Offico  of  Enorgy  RMMTch 

FusionEnorgy  Sdonoo*  Advisory 
CofiMnNiM  Notlcoof  RoootobHshm 

AOCNCY.  Department  of  Energy. 
ACTION:  Notice  of  leestablishment 


n  Pursuant  to  Sectfon 
14(a)(2)(A)  of  tile  Federal  Advisory      ' 
Committee  Act  (FACA)  Pub.  L.  No.  92- 
463,  and  section  101^;1015,  title  41 
Code  of  Federal  Regulations,  and 
following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration  (GSA), 
notice  is  hereby  given  that  the  Fusion 
Energy  Sciences  Advisory  Committee 
has  hem  reestablished  for  a  twohyear 
period  beginning  October  1997. 

The  Committee  will  provide  advice  to 
the  Department  on  long-range  plana, 
priorities,  and  strategies  for 
demonstrating  the  scientific  and 
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technological  feasibility  of  fusion 
energy. 

The  renewal  ef  the  Fusion  Energy 
Sciences  Advisory  Committee  has  been 
determined  to  be  essential  to  the 
conduct  of  the  Department's  business 
and  in  the  public  interest  in  connectfon 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
The  Committee  will  continue  to  operate 
in  accordance  with  the  provisions  of  the 
FACA,  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-41),  tiie 
GSA  regulation  on  Federal  Advisory 
Committee  Management,  and  other 
directives  and  instructions  issued  in 
implementation  of  those  acts. 
TOR  FURTMER  MFORMATION  OONTACT:  Ms. 
Rachel  M.  Samuel.  U.S.  Department  of 
Energy,  HR-7,  FORS,  Washington,  D.C 
20585,  Telephone:  (202)  586-3279. 

Issued  in  Washii^on.  D.C  oaOcMiar  14» 

1997.    ..  .  r,'- 

JaaaasN.SoUl. 

Advisory  Committee  MaaagBment  Officer. 
(FR  Doc.  97-27839  Filed  10-20-07;  8:45  aat] 


OEP/UVTMEKT  OF  ENEHQY 


pedNtllat  B«f7-4ia>-00ai 

,t±C;  Holies  Of 


Absent  a  request  for  hearing  within 
this  period,  3E  is  authorized  to  issue 
secimties  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  die  public  interest,  and 
is  reasonably  necessary  or  ^propriate 
for  such  purposes. 

The  CommissicHi  reserves  the^iightto 
require  a  further  showing  that  neither 
piulic  nor  private  interests  will  be 
adversely  affected  l^  continued 
approval  of  3E's  issuances  of  securities 
or  assumptions  of  liability. 

Notice  IS  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  10, 1097.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.  Washington,  D.C 
20426. 

LeisaCMhaH. 
Seaettuy. 

(FR  Doc.  97-27835  FOsi  1S-20-S7: 8:45  am] 
I  oooK  snr-at-ai 


OEMmMENT  OF  BienQY 


Octobar  IS,  1997. 

3E  Energy  Service,  LLC  (3E) 
submitted  for  filing  a  rate  schedule 
under  which  3E  will  engage  in 
wholesale  electric  poww  and  energy 
transactions  as  a  marketer.  3E  also 
requested  waiver  of  various  Commissien 
regulations,  hii  particular,  3E  raquestad 
diet  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  <tf  ad 
foture  issuances  of  securities  aed 
assumptions  of  liability  by  3E. 

On  October  9, 1'997,  pursuant  to 
delegated  audiority,  the  Director, 
Divisioa  of  Rate  Applications,  Office  of 
Electric  Power  Re^uation,  granted 
requests  for  blanket  approval  < 
34,  subject  to  die  foflowing: 

Within  thirty  days  of  the  date  of  die 
order,  any  person  desiring  to  be  heard 
er  to  protest  the  Uanket  approval  of 
issuances  of  securities  or  assumptioBS  itf 
liability  by  3E  should  file  a  motion  to 
intnvene  or  {votest  with  the  Fedoal 
Energy  Regulatory  Commission.  888 
First  Street.  NJE.,  Washington,  D.C 
20426,  in  aooordance  with  Rules  211 
and  214  of  the  Commiasirei's  Rules  of 
Pnctioe  and  Procedure  (18  CFR  385.211 
and  38S.214). 


iRS*« 


and  214  of  the  Commission's  Rules  ef 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  EAPM  is  authorirod  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  othwwise  in  respect  to  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  ri(^  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  EAPM's  issuances  of 
securities  or  assumptions  of  liability.     " 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  ^>ove,  is 
Novmnber  6, 1997.  Copies  of  die  fuU 
text  of  the  order  are  avail^le  from  the 
Commission's  PuUic  Reference  Branch. 
888  First  Street.  U£^  Washington.  D.C 
20426. 


Of  Order 


M.tSS7. 

HeeMcal  AsseofaSes  Power 
Markati^  Inc.  ^^PM)  sidmuded  for 
ffling  a  sate  schedule  mder  wfaidi 
EAPM  will  engage  ks  wholesafe  dectric 
power  apd  energy  tsansactions  as  a 
aaaflBBter.  EAPM  siao  requested  waivOT 
of  various  CasiBissioB  regulations.  In 
puticular,  EAPM  requested  that  the 
Commissfon  grant  blanket  approval 
Wider  18  CFR  Put  34  ef  all  fotore 
iseuMues  of  sScualies  and  assumptions 
ofUabditybyEAPM. 

On-Ootober  7, 1997,  pursuant  to 
delegated  oudKuity,  the  Director. 
Divide  of  Rate  ^pUcatimis,  OlEux  of 
Elecbic  Power  Regidation,  granted 
requests  for  blanket  approval  under  Put 
34,  subject  to  the  foHowing: 

Within  thirty  days  of  die  date  of  the 
order,  any  person  desiring  to  be  heerd 
or  to  protest  die  blanket  approval  of 
issuances  of  securities  on  assumptions  of 
Ifebility  by  EAPM  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneigy  Regulatory  Commission,  888 
nrst  Street.  N.E..  Weahington,  DXl 
20428.  in  aoondance  with  Rules  211 


lO. 
Secfetaiy. 
(FR  Doc  97-27894  Fttad  lS-aO-S7;  8.-4S  aad 

iooaesm<«Ms 


OEPARTMENT  OF  ENBIQY 


stag 


ft 
ofPuble 


October  IS.  1SS7. 

Qa  October  29,  30.  and  31, 1997,  die 
staff  ef  &e  Office  ef  Pipeline  Regulation 
¥vill  conduct  a  public  fieM  frip  of 
facilities  proposed  by  Maritimes  ft 
Nottheest  Pipeline,  L.L.C  in  the  above 
refafeneed  docket  for  ^  Maridmas 
Phaae  H  Project  Uaaitad  sites  aloag  tks 
{imposed  pipeliaes  iactuding  the 
Skowhegan  and  Mlffinocket  Laterals, 
and  idtsi  native  Routes,  teehidtBg  tte 
Nosthem  Atomatiye.  wiM  be  viaitad. 
Anyone  interested  ia  participatiiig  ia 
the  site  visit  say  coHtatX  Mr.  Paul 
McKee  in  thafkwnmisstnn's  Office  of 
External  i^feirs  at  (262)  208-1088  for 
more  details  and  must  provide  thait 
own  tranqiortetioiL 

Deputy  Otncter.OfpeeefFipelUm 
RepUatioa. 

(PR  Doc  97-27830  Filed  10-20-^7;  8:45  aaa) 
cosisnr-sMi 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

(DecfcM  Na  ER97-4344-M0] 

Moulton  Niguel  Water  District;  Notice 
of  Issuance  of  Order 

October  16. 1997. 

Moulton  Niguel  Water  District 
(Moulton)  submitted  for  filing  a  rate 
schedule  under  which  Moulton  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Moulton  aiso  requested  waiver  of 
various  Commission  regulations.  In 
particular.  Moulton  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  aad  assumptions 
of  liability  by  Moulton. 

On  October  8. 1997.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Rate  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
orde^  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Moulton  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commiaeion, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Moulton  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
tome  lawful  object  within  the  cmporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showring  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Moulton's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  7. 1997.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 


888  First  Street,  N.E.,  Washington,  D.C 

20426. 

LoisD.Cashell. 

Secntary. 

(PR  Doc.  97-27836  FUed  10-20-97:  8:45  am] 

BIUMQ  OOOC  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commteslon 

[DoclMt  ER9ft-t8-000|   - 

PECO  Energy  Company;  Notice  of 
niing 

October  IS,  1997. 

Take  notice  that  on  October  3. 1997. 
PECO  Energy  Company  (PECO)  filed  the 
following  documents  as  part  of  its 
request  for  approval  of  a  form  of 
installed  capacity  obligation  allocation 
agreement  that  it  intends  to  utilize  in 
connection  with  its  state  approved 
Retail  Access  Pilot  Program. 

Letter  of  Transmittal 

1.  Form  of  Installed  Capacity  Obligation 
Allocation  Agreement     '..    ,h- 

Copies  of  the  filing  were  served  on  the 
Pennsylvania  Public  Utility 
Commission,  other  Pennsylvania  PJM 
utilities  and  on  electric  generation 
suppliers  licensed  to  sell  energy  to 
participants  in  the  Pennsylvania  retail 
access  pilot  programs. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissiop's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moti(ms 
or  protests  should  be  filed  on  or  before 
October  24. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pwrson  wishing  to  become  a  party 
most  file  a  motion  to  intervene.  Copiee 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCMheil, 
Secnituy. 

[FR  Doc  97-27831  Filed  10-20-97: 8:45  am] 
oooeiriT-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Noe.  ERM-44-000  end  Eije-4- 

000] 

Pennsylvania  Public  Utility 
Commission.  Metropolitan  Edison 
Company  and  Pennsylvania  Elsctric 
Company,  PECO  Energy  Company. 
PP&L,  and  UGI  Utilities.  Inc.;  Notice  of 
niing 

October  15. 1997. 

Take  notice  that  on  October  3. 1997, 
the  Pennsylvania  Fhiblic  Utility 
Commission  filed  a  Petition  Requesting 
Expedited  Consideration  and 
Acceptance  of  Forms  of  Retail 
Transmission  Service  Agency 
Agreement  Necessary  to  Implement  the 
Pennsylvania  Retail  Access  Pilot 
Programs.  Also.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (doing  business  as  GPU 
Energy),  PECO  Energy  Company,  and 
jointiy  PPftL.  Inc..  and  UGI  Utilities, 
Inc..  filed  their  Forms  of  Retail 
Transmission  Service  Agency 
Agreements  (Agency  Agreements), 
including  unbundled  retail  transmission 
rate  schedules,  that  will  be  used  to 
implement  their  retail  access  pilot 
programs.  The  Pennsylvania 
Commission  and  the  Pennsylvania  PJM 
Utilities  request  the  Commission  to 
grant  expedited  consideration  so  that 
the  Agency  Agreements  may  become 
effective  on  November  1, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rule*  of 
Practice  and  Procedures  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  24, 1997.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,!  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the  ' 

Commission  and  are  available  for  public 
inspection. 

LotoacMWi. 

SscjWoiy. 

(FR  Doc  97-27832  Filed  10-20-97;  0:45  am) 

MLUNQ  cow  tnr-m-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[DocKat  Na  TM9e-1-«-001] 

Ses  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  To  FERC  Gas 
Tariff 

October  15. 1997. 

Take  notice  that  on  October  8. 1997, 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  following  revised 
sheet,  with  an  effsctive  date  of  October 
1,1997:  - 

First  Substitute  Sixth  Revised  Sheet  No.  7 
Pint  Substitute  First  Revised  Sheet  No.  7a 
First  Substitute  Sixth  Revised  Sheet  No.  8 
First  Substitute  Sixth  Revised  Sheet  No.  9 

Sea  Robin  states  that  the  aforesaid 
tariff  sheets  comply  with  the 
Commission's  Order  dated  September 
29. 1997  in  Docket  No.  TM98-1-1-000. 
et  al.,  ordering  Sea  Robin  to  revise  its 
proposed  ACA  surcharge  of  $.0023  to 
$.0022. 

Sea  Robin  states  that  copies  of  Sea 
Robin's  filing  vme  served  upon  all  of 
Sea  Robin's  customers,  aSacted 
commissions  and  interested  parties. 

Any  person  desiring  to  protest  said 
filing  ^ould  file  a  protest  with  the 
Fedoal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  section 
385.211  of  the  Conunission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  wdll  not  serve  to  make  th§. 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
iD. 


Sacntary. 

[FR  Doc  97-27779  Filed  10-20-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commjasiori 

pSodtet  Na  ER97-^146-000] 

Sigma  Enaigy,  Inc.;  Notice  of  Isauanoa 

off 


Sigma  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  Sigma  also  requested  waiver 
of  various  Commission  regulations.  In 
particular.  Sigma  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  seciirities  and  assumptioas 
of  liability  by  Sigma. 

On  October  8, 1997.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Sigma  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Sigma  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  naidier 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Sigma's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline,  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
Novemba  7, 1997.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch. 
888  First  Street,  N.E.  Washington,  D.C 
20426. 

Leis  D.  rMfcsil, 
Stcretaty. 

[FR  Doc.  97-27833  Filed  10-20-97;  8:45  am] 
■axMa  OOOC  enr-oi-a 


DEPARTMENT  OF  ENERGY 

Fadarai  Energy  Regulatory 
Commission 


[Docket  Na  TMM-1-9-0021 


Tennasaae  Qaa  Pipeline  Company; 
Notice  of  Compliance  FHing 

October  IS,  1997. 

Take  notice  that  on  October  10. 1997, 

Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised, 
Volume  No.  1.  Sub  Ninth  Revised  Sheet 
No.  26,  with  an  effective  date  of  October 
1, 1997. 

Tennessee  states  that  this  tariff  sheer 
is  filed  in  compliance  with  the 
Commission's  September  29. 1997 
Order  of  the  Director  Accepting, 
Rejecting  and  Allowing  Withdrawal  of  . 
Tariff  Sheets  in  the  above-referenced 
dockets.  (September  29  Order). 
Tennessee  Gas  Pipeline  Company.  80 
FERC  1 62,290  (1997).  In  the  September 
29,  Order,  the  Commission  directed 
Tennessee  to  file  substitute  tariff  sheets 
to  reflect  the  Commission's  rejection  of 
Ninth  Revised  Sheet  No.  26  and  First 
Revised  Sheet  No.  26  A.  1  in  Tennessee 
Gas  Pipeline  Company.  80  FERC 
1 61.256  (1997).  In  accordance  with  the 
Septonber  29  Ordw.  Tennessee  requests 
an  effiective  date  of  October  1. 1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  die 
Fedmal  Energy  Regidatory  Commissicm, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rtiles  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LotoaCMhell. 
Secrataiy. 

[FR  Doc.  97-27780  Filed  10-20-97;  8:45  am] 
■LUNQ  cooe  sn7-ei-« 


October  16, 1997. 

Sigma  Enogy,  Inc.  (Sigma)  submitted 
far  filing  a  rate  schedule  under  which 
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DEPARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofmnission 

[Dodwt  No.  ER97-4726-000.  et  all 

Cinergy  Servlcee,  Inc.,  at  al.  Electric 
Rale  and  Corporate  Regulation  Rllnga 

Octobn  14. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CaiMif7  Serricae,  Inc. 

(Dodcet  Na  ER97-4726-000] 
Take  notice  that  on  September 

23.1997,  Cinergy  Services,  Inc. 

(Cinergy),  tendered  for  filing  a  service 

agreement  under  Cinergy's  Open  Access 

Transmission  Service  Tariff  {the  Tariff) 

entered  into  between  Cinergy  and  e 

prime,  inc.  (E  prime). 
Cinergy  and  e  prime  are  requesting  an 

efibctive  date  of  August  31, 1997. 
Comment  date:  October  27. 1997.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 


2.  New  EBgland 


Pool 


(Docket  Na  ER97-4727-eoo| 

Take  notice  that  on  September  22, 
1997.  the  New  England  Power  Pool 
(NEPOOL)  filed  two  (2)  Service 
Agreements  for  Through  or  Out  Service 
or  Other  Point-to-Point  Transmission 
Service  pursuant  to  §  205  of  the  Federal 
Power  Act  and  18  CFR  35.12  of  the 
Commission's  Regulations. 

Acceptance  of  these  Service 
Agreements  will  permit  NEPOOL  to 
provide  transmission  service  to 
Consolidated  Edison  Company  of  New 
York,  Inc.,  and  to  Public  Service  Electric 
and  Gas  Company  in  accordance  with 
the  provisions  of  the  NEPOOL  Open 
Access  Transmission  Tariff  filed  with 
the  Commission  on  December  31. 1996, 
as  amended  and  supplemented,  under 
the  above-re£erenc«i  dockets.  NEPOOL 
requests  an  effective  date  of  September 
1. 1997  for  commencement  of 
transmission  services.  Copies  of  this 
filing  were  served  upon  all  persons  on 
the  Commission's  official  service  lists  in 
the  captioned  proceedings,  the  NEPOOL 
members,  the  New  England  Public 
Utility  Conunissioneis  and  all  parties  to 
the  transactions. 

Comment  date:  October  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.* 

3.  Consumers  Energy  Company 

(Docket  No.  ER97-4728-000I 

Take  notice  that  on  September  22, 
1997,  Consumers  Energy  Company 
(Consumers),  tendered  for  filing  service 
agreements  for  unbundled  wholesale 


power  service  punuant  to  the 

Consumers'  Power  ScJes  Tariff  filed  on 

December  31, 1996  and  accepted  for 

filing  on  September  12, 1997  in  Docket 

No.  ER97-964-000  with  the  following 

customers: 

Carolina  Power  &  Light  Company 

Cinergy  Services.  Inc. 

The  Cleveland  Electric  Illuminating 

Company 
Enron  Power  Mariceting,  Inc. 
Holland  Board  of  Public  Works 
Illinois  Power  Company 
Indiana  Michigan  Power  Company 
Koch  Energy  Trading.  Inc. 
Loiiisville  Gas  &  Electric  Compaiiy 
Michigan  Cooperative  CoordinatMl  Pool 

(Unexecuted) 
Michigan  South  Central  Power  Agency 
Miimesota  Power  &  Light  Company 
Northern  Indiana  Public  Service 

Company 
Ohio  Edison  Company 
PanEnergy  Trading  and  Market  Services, 

LLC 
PECo  Energy  Company 
The  Toledo  Edison  Company 
Sonat  Power  Marketing.  L.P. 
Southern  Minnesota  Municipal  Power 

Agency 
Virginia  Power  Company 
Vital  Gas  &  Electric  LLC 
Wabash  Valley  Power  Association,  Inc. 
Wisconsin  Electric  Power  Company 
Wolverine  Power  Supply  Cooperative, 

Inc. 

Copies  of  the  filed  agreements  were 
servml  upon  the  Michigm  Public 
Service  Commission  and  the  respective 
customera. 

Comment  date:  October  27, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  WaahingtoB  Water  Power 

(Dockat  No.  ER97-4  729-000) 

Take  notice  that  on  September  23. 
1997.  the  Washington  Water  Power 
Company  (WWP).  tendered  for  filing  a 
Notice  of  Cancellaticm  from  Clark 
County  PUD  dated  January  31, 1997, 
terminating  service  with  Clark  County 
PUD  under  WWP's  Power  Sales 
Agreement  for  an  effective  termination 
date  of  Jiily  31. 1997.  Notice  is  hereby 
given  that  effective  July  31, -1997,  Rate 
Schedule  FERC  No.  222  with  Clark 
County  PUD  and  filed  with  the  Federal 
Energy  Regulatory  Commission  by 
Washington  Water  Power  is  to  be 
canceled  at  Clark  County  PUD's  request. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  following:  Mr. 
James  L.  Sanders,  Clark  County  PUD. 
Director  of  Technical  Services,  PO  Box 
8900.  Vancouver.  Washington  98668. 

Comment  date:  October  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice,  . 


5.  Alpha  Energy  Corporatiaa 

(Docket  No.  ER97-^730-pOO] 

Take  notice  that  on  September  23, 
1997,  Alpha  Energy  Corporation  (Alpha) 
petitioned  the  Commission  for 
acceptance  of  Alpha  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  maricet- 
bosed  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Alpha  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sa^es  as  a  marketer.  Alpha  is  not  in 
the  business  of  generating  or 
transmitting  electric  power. 

Comment  date:  October  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.PacifiCotp 

(Docket  No.  ER97-4731-000) 

Take  notice  that  on  September  23. 
1997.  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations. 
Non-Fitm  and  Short-Term  Firm  Point- 
To-Point  Transmission  Service 
Agreements  with  Delhi  Enmgy  Services. 
Ittc.,  and  a  Short-Term  Firm  Point-To- 
Point  Transmission  Service  Agreement 
with  Public  Services  Company  of 
Colorado  under  PacifiCorp 's  FERC 
Electric  Tariff.  Pint  Revised  Volume  No. 
11. 

Copies  of  this  filmg  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the     * 
Public  Utility  Commission  of  Oregon. 
.  A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Depcutment's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  October  27,  1997,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

7.  Commonwealth  Edison  Coo^iany 

(Docket  No.  ER97-4732-000)     ^ 

Take  notice  that  on  September  24. 
1997,  Commonwealth  Edison  Company 
(ComEd]  submitted  for  filing  two 
Service  Agreements,  establishing 
Equitable  Power  Services  Company 
(EPS)  and  QST  Energy  Trading  (QST),  as 
customers  under  the  terms  of  ComEd's, 
Power  Sales  and  Reassigiunent  of       '• 
Transmission  Rights  Tariff  PSRT-1      '  ' 
(PSRT-1  Tariff).  The  Commission  has 
previously  designated  the  PSRT-1  Tariff 
as  FERC  Electric  Tariff,  First  Revised 
Volume  No.  2. 

ComEd  requests  an  effective  date  of 
August  27. 1997,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
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served  upon  EPS,  QST,  and  the  Illinois 
Commerce  Commission. 

Comment  date:  October  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Maine  Electric  Power  Con^»any 

[Docket  No.  ER97-473S-000I 

Take  notice  that  on  September  24. 
1997,  Maine  Electric  Power  Company 
(MEPCO).  tendered  for  filing  a  Non- 
Firm  Point-to-Point  Transmission 
service  agreement  entered  into  with 
Williams  Energy  Services  Company. 
Service  will  be  provided  punuant  to 
MEPCO's  Open  Access  Transmission 
Tuiff,  designated  rate  schedtde 
MEPCO— FERC  Electric  Tariff,  Original 
Volume  No.  1,  as  supplemented. 

Comment  date:  October  27. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

a.  Central  IlUnois  Light  Company 

(Docket  No.  ER97-4734-000) 

Take  notice  that  on  September  24. 
1997.  Central  Illinois  Li^t  Company 
(CILCO).  300  Liberty  Street.  Peoria. 
Illinois  61202.  tendered  for  filing  with 
the  Commission  a  substitute  Index  of 
Customers  imder  its  Coordination  Sales 
Tariff  and  service  agreement  for  one 
new  customer,  US  Gen  Power  Services. 
LJ». 

CILCO  requested  an  effBctive  date  of 
September  22, 1997. 

Copies  of  the  filing  were  served  on  the 
affected  customer  and  the  Illinois 
Commerce  Commission. 

Comment  date:  October  27. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ariaona  PubUc  Service  Company 

[DockM  No.  ER97-4735-000I 

Take  notice  that  on  September  23. 
1997.  Arizona  Public  Service  Company, 
tendered  for  filing  revised  Fuel 
Adjustment  Clause  Exhibits  reflecting 
changes  in  the  Western  System  Power 
Ptwl  Agreement 

A  copy  of  this  filing  has  been  saved 
on  all  puties  on  the  Service  List 

Comment  date:  October  27. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Additional  Signatory  to  PJM 
Jnterconnection,  LX.C )  Operating 
Agreement 

(Dockst  No.  ER97-«73e-000] 

Take  notice  that  on  September  24, 
1997,  the  PJM  Interconnection.  L.L.C 
(PJM)  filed,  on  behalf  of  the  Memboa  of 
the  L.L.C.,  a  membership  application  of 
Energis  Resources  Incorporated.  PJM 
requests  an  effective  date  of  September 
25. 1997. 


Comment  date:  October  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Dnqnesne  Light  Con^Mmy 

[Docket  No.  ER97-4737-0001 

Take  notice  that  on  Septembra  25. 
1997,  Duquesne  light  Company  (DLC) 
filed  a  Service  Agreement  dated 
September  11, 1997,  with  Strategic 
Energy  Ltd.,  under  DLC's  FERC 
Coordination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  Strat^ic 
Energy  Ltd. ,  as  a  cxistomer  under  the 
Tariff.  DLC  requests  an  effective  data  of 
September  11. 1997.  for  the  Service 
Agreement 

Comment  date:  October  27. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Dnqnesne  Light  Company  . 

[Docket  No.  ER97-4738-O00] 

Take  notice  that  on  September  25, 
1997,  Duquesne  Light  Company  (DLC) 
filed  a  Service  Agreement  dated  August 
26, 1997.  with  CMS  Marketing,  Services 
&  Tradii^  Company  tmder  DLC's  FERC 
Coordination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  CMS 
Marketing.  Services  &  Trading  Company 
as  a  customer  under  the  Tariff.  DLC 
requests  an  effective  date  of  August  26. 
1997.  for  the  Service  Agreement 

Comment  date:  October  27, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  Corpiwatiim 

(Docket  No.  ER97-473»-O00| 

Take  notice  that  on  September  24. 
1997,  Florida  Poww  Corporation 
(Florida  Power),  tendered  for  filing  a 
service  agreement  between  Southern 
Company  Services  Inc.  and  Florida 
Powrer  tot  service  under  Florida  Power's 
Mariwt-Based  Wholesale  Power  Sales 
Tariff  (MR-1),  FERC  Electric  Tariff. 
Original  Volume  No  8.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  June  26, 1997,  in  Docket  No.  ER97- 
2846-000.  The  service  agreement  is 
proposed  to  be  effective  September  10. 
1997. 

Comment  date:  October  27, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Rq;ulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 


or  protests  should  be  filed  on  or  befora 

the  comment  date.  Protests  will  be 

considered  by  the  Commission  in 

detRmining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LetoarishiW. 

Sscrataiy. 

[PR  Doc.  97-27837  Filed  10-20-97;  8:45  ami 

aajjaa  cooa  snrrsi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Convnisalon 

[DodtM  Na  EQ9S-2-000.  at  aL] 

PDC  Barfcahira  Poarar  LLC,  at  aL 
Electric  Rata  and  Corporate  Regulation 
Rllnga 

October  10, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PDC  Berkshira  Power  LLC 

[Docket  No.  EG98-2-000) 

On  October  8, 1997.  PDC  Berkshire 
Power.  LLC.  200  High  Street,  Boston, 
Massachusetts  02110,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
punuant  to  Part  365  of  the 
Commission's  Regulations. 

The  applicant  is  a  Massachusetts 
limited  liability  company  that  proposaa 
to  construct  and  own  a  two  hundred 
seventy-two  (272)  megawatt  natural  gaa- 
fired  electric  generation  fecility. 
including  ancillary  and  appurtenant 
structures,  on  a  site  in  the  town  of 
Agawam,  Massachusetts. 

Comment  date:  October  31. 1997.  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acctuacy  of  the  application. 

2.  Ariaoaa  PnUk  Service  Coapaay 

(DockM  No.  EL97-61-000I 

Take  notice  that  on  September  22, 
1997.  Arizona  Public  Service  Company  ' 
(the  Company)  tmdered  for  filing  an 
informational  report  on  refunds  of 

overbilled  amounts  to  wholesale    

ciistomen  through  the  Company's  FERC 
Fuel  Adjustment  Clause. 

Copies  of  this  filing  have  been  served 
upon  the  affected  parties  as  follows: 
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APS- 

FPCA 

Cusiouwn  FEHC 

Rate 
Schedule 

El«ctrical  District  No.  3  (ED-3) ...  12 

Tohono  O'odham  Utility  Author- 
ity (TOUA) „...  S2 

WeltoQ-Mofaawk  brigation  mad 
DninagB  Dtotrict  (Walton-Mo- 
hawk)   _  58 

Arizona  Power  Authority  (APA)  59 

Colorado  River  Indian  Irrigation 
Project  (CRIP)  65 

Electrical  District  No.  1  (ED-1) ...  68 

Town  of  Wickenbuig 
(Wickenburg)  74 

Southern  California  Edison  Com- 
pany (SCE)  ..„ „ ..„..  120 

Electrical  District  No.  6  (ED-e) ...  128 

Electrical  District  No.  7  (ED-7) ...  128 

Electrical  District  No.  8  (ED-8) ...  140 

Aguila  brigation  District  (AID)  ...  141 

McMullan  Valley  Water  Con- 
servation and  Drainage  District 
(MVD)  142 

Tonopah  Irrigation  District  (TID)  143 

HaiTiuahala  Valley  Pxtwm  District 
(HVPD)  153 

Buckeye  Water  Conservation  and 
Drainage  District  (Buckeye)  155 

Roosevelt  Irrigation  District  (RID)  158 

Maricopa  County  Municipal 
Water  Consarvation  District 
(MCMWCD)  168 

City  of  Williams  (Williams)  192 

San  Carlos  Indian  br^tion 
Project  (SCnP)  201 

Maricopa  County  Municipal 
Water  Conservation  District  at 
Lake  Pleasant  (MCMWCO- 
Lk.Pl.)  „ 209 

the  California  Public  Utilities  Commission 
and  the  Arizona  Corporation  Commiaaion. 

Comment  date:  October  27, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Idaho  Poww  Company 

(Docket  No.  ER97-1481-O00) 

Take  notice  that  on  September  22, 
1997,  Idaho  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
refBrenced  docket. 

Comment  date:  October  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ealergjr  Sarrkaa,  Inc. 

(Docket  No.  ER97-2903-000I 

Take  notice  that  on  September  8. 1997 
and  September  24,  1997,  Entergy 
Services,  Inc.  (Entergy  Services),  as 
agent  for  Entergy  Arkansas,  Inc.,  Entergy 
Gulf  States.  Inc.,  Entergy  Louisiana.  Inc., 
Entergy  Mississippi,  Inc..  and  Entergy 
New  Orleans.  Inc.  (collectively,  the 
Entergy  Operating  Companies),  tendered 
for  filing  amendments  in  the  above- 
referenced  docket 


Comment  date:  October  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Nevada  Power  Company 

[E)ocket  Nos.  ER97-3688-000,  ER97-3689- 
000  and  ER97-3690-000I 

Take  notice  that  on  Septembo'  9, 
1997,  Nevada  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
rafierenced  dockets.     < 

Comment  date:  Octobm  23. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Cineigy  Sarricee,  Inc. 

(Docket  No.  ER9  7-4083-000) 

Take  notice  that  on  September  23, 
1997,  Cinergy  Services,  Inc.,  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket  .    < 

Comment  date:  October  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Cleveland  Electric  Illuminating 
Company  and  the  Toledo  Ediaon 
Company 

(Docket  No.  ERg7-4 158-000) 

Take  notice  that  on  September  25, 
1997,  the  Centerior  Service  Company  as 
Agent  for  The  Cleveland  Electric 
Illuminating  Company  and  The  Toledo 
Edison  Company  filed  amended  Service 
Agreements,  in  the  above  referenced 
docket,  to  provide  Non-Firm  Point-to- 
Point  Transmission  Service  for 
American  Electric  Power,  AES  Power, 
Incorporated.  Cinergy  Services, 
Incorporated,  Engage  Energy 
Incorporated,  Noram  Energy  Services, 
and  Pacificorp  Power  Marketing,  the 
Transmission  Customws.  Services  are 
being  provided  under  the  Centerin 
Open  Access  Transmission  Tariff 
submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-204-000.  The 
proposed  effective  date  under  the 
Service  Agreements  are  August  12, 
1997. 

Comment  date:  October  24, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

a.  Paget  Sound  Eneigy.  Inc. 

(Docket  No.  ER97-4241-000I 

Take  notice  that  on  September  18, 
1997,  Puget  Sotmd  Energy,  Inc., 
tendered  for  filing  a  letter  of  withdrawal 
in  the  above-referenced  docket. 

Comment  date:  October  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end^f  this  notice. 


9.  The  Waddngton  Water  Power 
Company 

(Docket  No.  ER97-4474-000I 

Take  notice  that  on  September  22, 
1997.  The  Washington  Water  Povrer 
Company  tendered  a  supplemental 
filing  for  the  1997  Agreement  For  The 
Hourly  Coordination  of  Projects  on  the 
Mid-Columbia  River  entered  into  as  of 
Jtily  1, 1997.  The  supplemental  filing 
included  Certificates  of  Concurteoce  in 
Lieu  of  Filing  on  behalf  of  PacifiCorp, 
Portland  General  Electric  Compcmy.  and 
Colockiun  Transmission  Co.,  Inc. 

A  copy  of  this  filing  has  been  mailed 
to  each  of  the  parties  to  the  1997 
Agreement  for  Houriy  Coordination  of 
Projects  on  the  Mid-Columbia  River. 

Comment  date:  October  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Duke  Energy  Corporation 

(Docket  No.  ER97-.4496-000) 
Take  notice  that  on  September  26, 

1997,  Ehike  Energy  Corporation  filed  an 

amendment  in  the  above-refierenced 

docket. 
Comment  date:  October  24. 1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

11.  Cleveland  Electric  Illuminating 
Company  and  the  Toledo  Ediaon 
Company 

(Docket  Nos.  ER97-459(M)00  and  ER97- 
4591-0001 

Take  notice  that  on  September  25, 
1997.  the  Centerior  Service  Company  as 
Agent  for  The  Cleveland  Electric 
Illuminating  Company  and  The  Toledo 
Edison  Company  filed  amendments  in 
the  above-referenced  dockets. 

Comment  date:  October  24.  1997,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

12.  Cleveland  Electric  Illuminating 
Company  and  the  Toledo  Ediaon 
Company 

(Docket  No.  ERe7-461 3-000) 

Take  notice  that  on  September  25. 
1997,  the  Centerior  Service  Company  as 
Agent  for  The  Cleveland  Electric 
Uluminating  Company  and  The  Toledo 
Edison  Company  filed  amended  Servite 
Agreements,  on  the  above-referenced 
docket,  Finn  Point-to-Point 
Transmission  Service  for  Vitol  Gas  & 
Electric  and  Enron  Power  Marketing, 
Incorporated,  the  Transmission 
Customers.  Services  are  being  provided 
under  the  Centerior  Open  Access 
Transmission  Tariff  submitted  for  filing 
by  the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  OA96-204- 
000.  The  proposed  effective  date  under 
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Service  Agreement  are  July  25, 1997  and 
July  28, 1997  respectively. 

Comment  date:  October  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Entergy  Services,  Inc. 

(Docket  No.  ER97-4706-0001 

Take  notice  that  on  September  22.^ 
1997,  Entergy  Services,  Inc.  O^tergy 
Services),  on  behalf  of  Enter^ 
Arkansas.  Inc..  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana.  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans.  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Market  Rate  Sales 
Agreement  between  Entergy  Services  ...as 
agent  for  the  Entergy  Operating 
Companies,  and  Mbmesota  Power  & 
Light  Company,  for  sale  of  power  under 
Entergy  Services'  Rate  Schedule  SP. 

Comment  date:  October  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Washington  Water  Power 

(Docket  Na  ER97-4707-000) 

Take  notice  that  on  September  22, 
1997,  Washington  Water  Power, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  an  executed 
Service  Agreement  imder  WWP's  FERC 
Electric  Tariff  First  Revised  Volume  No. 
9..  with  Tenaska  Power  Services  Co. 
WWP  requests  waiver  of  the  prior  notice 
requirement  and  requests  an  effective 
dateof  Jimel,  1997. 

Comment  date:  October  24, 1907,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Western  Resources,  Inc. 

(Docket  No.  ER97-4708-000] 

Take  notice  that  on  September  23. 
1997,  Western  Resources,  Inc.,  tendered 
for  filing  three  firm  transmission 
agreements  between  Western  Resources 
and  Western  Resources  Generation 
Services.  Western  Resources  states  that 
the  purpose  of  the  agreements  is  to 
permit  non-discriminatory  access  to  the 
transmission  fecilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  ^n  file 
with  the  Commission.  The  agreements 
are  proposed  to  become  effective 
September  12. 1997,  September  14, 
1997,  and  September  18,  1997, 

respectively- 

Copies  ot  the  filing  were  served  upon 
Western  Resources  Generation  Services 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  October  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Arizona  PuUic  Service  Company 

[Docket  No.  ER97-4709-0001 

Take  notice  that  on  September  23, 
1997,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  Service 
Agreements  to  provide  umbrella  short- 
term  Firm  Point-to-Point  Transmission 
Service  under  APS'  Open  Access 
Transmission  Tariff  with  Williams 
Energy  Services,  Inc.,  and  Idaho  Power 
Company. 

A  copy  of  this  filing  has  been  served 
on  Williams  Energy  Services,  Inc>,  Idaho 
Povror  Company,  the  Idaho  Public 
Utilities  Commission  and  the  Arizona 
Corporation  Commission. 

Comment  date:  October  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Public  Service  Electric  and  Gas 
Conqtany 

(Docket  No.  ER97-4710-000) 

Take  notice  that  on  September  23, 
1997,  Public  Service  Electric  and  Gas 
Company  (PSE*G)  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
ProLiance  Energy  L.L.C.  (ProLiance), 
pursuant  to  the  PSEftG  Wholesale 
Power  Market  Based  Sales  Tariff, 
presently  on  file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
August  25, 1997. 

Copies  of  the  filing  have  been  served 
upon  ProLiance  and  the  New  Jersey 
Board  of  Public  Utilities.  ». 

Comment  date:  October  24, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Piihbc  Service  Eleciric  and  Gaa 
Company 

(Docket  No.  ER97-4  7 11-000) 

Take  notice  that  on  September  23. 
1997,  Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  cafMcity  and  energy  to 
Amoco  Energy  Trading  Corporation  . 
(Amoco)  piusuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presentiy  on  file  with  the 
Commission. 

PSE&G  further  requests  vralver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
August  25, 1997. 

Copies  of  the  filing  have  been  served 
upon  Amoco  and  the  New  Jersey  Board 
of  PubUc  Utilities. 

Cbimnent  date:  October  24, 1997,  in 
acconlance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Public  Service  Electric  and  Gas 
Cmnpany 

[Docket  No.  ER97-4712-000) 

Take  notice  that  on  September  23. 
1997.  Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Baltimore  Gas  and  Electric  Company 
(BG&E)  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presenUy  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreement  can  be  made  effective  as  of 
August  25, 1997. 

Copies  of  the  filing  have  been  served 
upon  BG&E  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  October  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Public  Service  Electric  and  Gaa 
Company 

(Docket  No.  ER97-4713-000] 

Take  notice  that  on  September  23, 
1997,  Public  Service  Electric  and  Gas 
Company  ("PSE&G")  of  Newarit,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company,  and 
Pennsylvania  Electric  Company  d/b/a 
GPU  Energy  ("GPU")  pursuant  to  the 
PSE&G  Wholesale  Power  Market  Based 
Sales  Tariff,  presentiy  on  file  with  the 
CommissioiL 

PSE&G  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreement  can  be  made  effective  as  of 
August  25, 1997. 

Copies  of  the  filiitg  have  been  served 
upon  GPU  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comimnt  date:  October  24, 1997,  in 
accordance  with  Standard  Parapaph  E 
at  the  end  of  this  notice. 

21.  Public  Service  Electric  and  Gas 
Company 

[Docket  No.  ER97-t714-000] 

Take  notice  that  on  September  23, 
1997,  Public  Service  Electric  and  Gas 
Company  ("PSE&G")  of  Newaric  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  enragy  to 
Carolina  Power  &  Light  Company 
("CP&L")  pursuant  to  die  PSE&G 
Wholesale  Power  Maricet  Based  Sales 
Tariff,  presenUy  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreement  can  be  made  efiiective  as  of 
August  25, 1997. 
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CopiM  of  the  fiUog  have  been  aeired 
upon  CPld.  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  October  24,  1997.  in 
accorxlanca  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PaUk  Sarrice  Electric  and  Gas 
Coapany 

fDockat  No.  ER97-4715-000| 

Take  notice  that  on  September  23. 
1997.  Public  Service  Electric  and  Gas 
Company  C'PSE&G")  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
DuquMias  Light  Company  ("Ehiquense") 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
preamtly  on  file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreement  can  be  made  effective  as  of 
August  25.  1997. 

Copies  of  the  filing  have  been  served 
upon  Duquesne  and  the  New  Jersey 
Board  of  Public  Utilities. 

Coounent  date:  October  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


23.PlMk 


Electric  and  Gas 


(DDckat  No.  ER97-«718-<I00| 

Take  notice  that  on  September  23. 
1997,  Public  Service  Electric  and  Gas 
Company  ("PSEftG")  of  Newark.  New 
Jefsey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Northeast  Utilities  Company,  acting  as 
agsnt  far  The  Connecticut  light  and 
Power  Company,  Western 
MassschuaetU  Electric  Company. 
Holyoke  Water  Power  Company. 
Holyoke  Power  and  Electric  Company 
and  Public  Service  Company  of  New 
Hampshire  ("NU")  purs\iant  to  the 
PSEAG  Wholesale  Power  Market  Based 
Sales  Tariff,  presently  on  file  with  the 
Conunission. 

PSEAG  further  requests  waiver  of  the 
Commission'*  regulations  such  that  the 
agreement  can  be  made  effoctive  as  of 
August  25, 1997. 

Copies  of  the  filing  have  been  served 
upon  NU  and  the  New  Jersey  Board  of 
Public  Utilitiae. 

Coounenf  dale:  October  24, 1997.  in 
•ccordance  with  Standard  Paragraph  E 
at  the  and  of  this  notioe. 

M.  PaUic  Service  EhcMc  and  Ges 


(DockM  No.  ER»7-4717-000] 

Take  notice  that  on  September  23, 
1997.  Public  Service  Electric  and  Gas 
Company  ("PSEftG")  of  Newark.  New 
Jersey,  tendered  far  filing  an  agrennent 
far  the  sale  of  capacity  and  energy  to 


Federal  Energy  Sales,  Inc.  ("Federal 
Energy")  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreement  can  be  made  effective  as  of 
August  25, 1997. 

Copies  of  the  filing  have  been  served 
upon  Federal  Energy  and  the  New  Jersey 
Board  of  Public  Utilities. 

Comment  date:  October  24,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Public  Service  Electric  and  Gas 
Cooqiaiiy 

[Docket  No.  ER97-4718-000i 

Take  notice  that  on  September  23, 
1997,  Public  Service  Electric  and  Gas 
Company  ("PSE&G")  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Citizens  Power  Sales  ("Citizens") 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff^ 
presently  on  file  with  the  rjimmi—inn 

PSE&G  further  requests  «vaiver  of  the 
Commission's  regulations  such  that  the 
agreement  can  be  made  effoctive  as  of 
August  25. 1997. 

Copies  of  the  filing  have  been  served 
upon  atizens  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  October  24,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2S.  PaUic  Serrica  Electric  awi  Gaa 
Com pany 

(Oockst  Na  ER97-4719-000I 

Take  notice  that  on  September  23. 
1997.  Public  Service  Electric  and  Gas 
Company  ("PSE&G")  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
AYP  Energy  ("AYP")  pursuant  to  the 
PSE&G  Wholesale  Power  Market  Based 
Sales  Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreement  can  be  made  efiisctive  as  of 
August  25. 1997. 

Copies  of  the  filing  have  been  served 
upon  AYP  and  the  New  Jersey  Board  of 
Public  Utilities. 

Coounenf  date:  October  24. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Public  Senrice  Electric  and  Gas 
Company 

[Docket  No.  ER97-4720-000I 

Take  notice  that  on  September  23. 
1997,  Public  Service  Electric  and  Gas 
Company  ("PSE&G")  of  Newark.  New 


Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
CNG  Power  Services  Corporation 
("CNG  ")  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreement  can  be  made  effective  as  of 
August  25. 1997. 

Copies  of  the  filing  have  been  served 
upon  CNG  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  October  24,  1997.  in 
accordance  with  Standard  Paragraph  S 
at  the  end  of  this  notice. 

28.  Pnhlic  Serrice  Electric  mmi  Gm 
Company 

[Docket  No.  ER9  7-4  721-0001 

Take  notice  that  on  September  23, 
199>.  Public  Service  Electric  and  Gaa 
Company  ("PSE&G")  of  Newark.  New 
Josey.  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Tractabel  Energy  Marketing.  Inc. 
CTractabel")  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presently  on  file  with  the 
Commission. 

Pffi&G  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreement  can  be  made  efEsctive  as  of 
August  25, 1997. 

Copies  of  the  filing  have  been  served 
upon  Tractabel  and  the  New  Jersey 

Board  of  Public  Utilities. 

• 

Comment  date:  October  24. 1997,  in 
accOTdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Public  Service  Electric  and  Gm 
Company 

[Dockat  No.  ER97-4722-000I 

Take  notice  that  on  September  23, 
1997.  Public  Service  Electric  and  Gas 
Company  ("Pffi&G")  of  Newark.  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Vitol  Gas  &  Electric.  L.L.Q  ("Vitol") 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
presentfy  on  file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreement  can  be  made  efiiactive  as  of 
August  25. 1997. 

Copies  of  the  filing  have  been  served 
upon  Vitol  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  Octobw  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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30.  American  Electric  Power  Serviee 
Corpor^iaii 

[Dockat  No.  ER97-4723-000I 

Take  notice  that  on  September  22, 
1997.  the  American  Electric  Power 
Service  Corporation  (AEPSC).  tmdered 
far  filing  executed  service  agreements 
under  the  AEP  companies'  Power  Sales 
Tariff.  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  1. 
1995.  and  has  been  designated  AEP 
Companies'  FERC  Electric  Tariff  First 
Revised  Volume  No.  2.  AEPSC  requests 
waiver  of  notice  to  permit  the  service 
agreements  to  be  made  effoctive  for 
service  billed  on  and  after  August  24. 
1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana. 
Kentucky,  Michigan.  Ohio,  Tennessee. 
Virginia  aiod  West  Virmnia. 

C^unent  date:  Oct^ier  24. 1997.  in 
acccxdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Sontfaera  ralifoniia  Edisea  > 


Compaay,  Nevada  1 

PadflCorp.  Pacific  Gas  and.  Electric 


(Dodnt  No.  ER97-4724-O001 

Take  notice  that  on  September  22. 
1997,  Southern  California  Edison 
Company  ("Edison"),  tendered  for  filing 
the  revised  Western  Systems 
Coordinating  Council  ("WSCC") 
Unscheduled  Flow  Mitigaticm  Plui 
("Revised  Plan")  which  alters  the 
methodology  for  calculating 
unscheduled  flow  mitigation  dues  to  be 
paid  by  WSCC  Membws.  The  Montana 
Power  Company,  Nevada  Power 
Company.  PacifiCorp.  Pacific  Ges  and 
Electric  Company,  and  Sierra  Pacific 
Power  Company  have  tendered 
Certificates  of  Concurrence  supporting 
the  filing.  Copies  of  the  filing  were 
saved  upon  all  the  WSCC  Membos  and 
all  the  state  utility  commissions  in 
which  the  WSCC  Members  provide 
retail  dectric  service. 

Comment  date:  October  24, 1997.  in 
acconlance  widx  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Commait  date:  October  24. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Soadiem  Indiana  Gas  &  Oedric 

[Dockat  Na  OA96-117-002 

Take  notice  that  on  September  23. 
1997.  Southern  Indiana  Gas  &  Electric 
Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
refarenced  docket 

CbnuneiTt  date:  October  24, 1997.  in 
accordance  with  Standard  Paragr^>h  E 
at  the  Old  of  diis  notice. 

Standard'ParapqA 

E.  Any  person  desiring  to  be  beerd  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Enogy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C 
20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  commfflit  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the  .- 
CommissicHi  and  are  available  for  public 
inspection. 
LatoDLCaahsB.  . 
Seaetaty. 

[FR  Ddc  97-27838  FUwi  10-20^97;  8:45  amj 
I  cooE  snr-ei-r 


92.  CSaergy  Servicea,  lac 

(DodDBtNo.  ER97-4725-000I 

Take  notice  that  on  September  23, 
1997,  Cinergy  Services,  Inc.  (Qnergy). 
tendered  for  filing  a  service  agreement 
under  Cineigy's  Open  Access 
Transmission  Service  Tariff  (die  Tariff) 
altered  into  between  Cinergy  and  e 
prime,  inc.  (E  prime). 

Cinergy  and  e  prime  are  requesting  an 
effoctive  date  of  August  31. 1997. 


DEPARTMENT  OF  ENERGY 

Faderal  Energy  Regulatory 
CoiMMaaion 

(DediM  Ne.  CMT-STi-OOOl 


TaxaaEastomTr 

CmpofMon;  Hotica  ef  AvaHaWWy  of 


Propoaad  Una  1-A  naactlvWon 
i*ni|e6i 

October  15. 1997. 

The  staff  of  the  Federal  Energy 
RegulaUny  Commission  (FERC  at 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  in  the 
above-referenced  docket 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Enviroiunental  Policy  Act  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 


measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  die  human  environment 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  reactivation  of  Line  1— A  in 
ChMta  and  Delaware  Counties, 
Pennsylvania,  induding: 

•  Reedivating  about  22.7  miles  of  the 
20-inch-diameter  Line  1-A,  which 
indudes  investigating  and  repairing/ 
replacing  101  anomaly  sites,  if  needed, 
and  hydrostatically  testing  the  entire 
length  of  the  pipeline; 

•  fn«tjilling  new  regulating  facilities 
at  Eagle  Compressor  Station; 

•  Installing  a  delivery  tap  off  Line  1- 
A  for  Texas  Eastern's  existing 
Plandnook  Measuring  and  Regulating  ~ 
Station  (M&R); 

•  lnM»»lling  mainliiMt  valveS  St 

mileposts  6.8. 12.6.  and  16.0; 

•  tnntalling  dellvety  taps  an  Line  1— 
H  and  Line  1-A  for  PICO  Energy 
Company's  (PECO)  new  Hassheys  Mill 
M&R  Station; 

•  Installing  delivery  taps  on  Line  1- 
A  and  1-H,  and  a  new  Bnxdchavoi  M&R 
Station  at  the  existing  Chesta  Junction 
site;  and 

•  Replacing  the  existing  temporaiy 
pig  receiva  with  a  permanent  receiva 
at  the  Chesta  Junction  site. 

The  purpose  of  the  proposed  facilities 
would  be  to  allow  Texas  Eastern  to 
deliva  on  a  firm  basis  up  to  120,000 
ddcatherms  per  day  (Dth/d)  of  natural 
gas  to  PECO  and  8.000  Dth/d  to  Mobil 
(^Corporation. 

The  EA  has  been  {^aced  in  the  public 
files  of  the  FERC  A  limited  numba  of...  ; 
copies  of  the  EA  are  available  tot  -< 

distribution  aid  public  inspection  at 
Federal  Energy  Regulatory  Commission. 
Public  Reference  and  Files  Maintenance 
Branch.  888  First  Street,  N.E..  Room  2A. 
Washington.  D.C  20426.  (202)  208- 
1371. 

Copies  of  die  EA  have  been  mailed  to 
Federal,  state  and  local  agendes,  public 
interast  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  im|x>rtant 
that  we  receive  yeur  comments  before 
the  date  spedfied  below.  Please 
carefuUy  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  Lois  Cashell.  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.  FN.E..  Room  lA.  Washington. 
DC  20426. 
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•  Ldbel  one  copy  of  the  commants  for 
the  attenbon  of  the  Enviroameatal 
Review  and  Compliance  Bnach.  PR- 
11.2 

•  Reference  Docket  No.  CF97-276- 
000;  and 

•  Mail  your  conunents  so  that  they 
will  be  received  in  WaAington,  DC  on 
or  beiore  November  14. 1997. 

Commaots  will  be  considered  by  the 
Commiaaion  but  will  not  serve  to  wmfci 
the  fxwnaptT  a  party  to  the  proceeding. 
Any  pefson  aenring  to  become  a  party 
to  the  proceeding  must  file  amoticm  to 
intervene  pursuant  to  Rule  214  of  tiw 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.214). 

The  date  for  filing  timely  motions  to 
intervene  ini  this  proceediBg  has  named. 
Therefore,  parties  now  seeidng  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
38S.214fbX3),  why  this  time  limitatioa 
should  be  waived.  Bnvironmmtal  issues 
hav«  been  viewed  as  good  cause  for  late 
intarrention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 


IFR  Doc.  97-27778  nied  1&-2O-07:  «:4S  am] 
I9m-m-m 


DEPARTMENT  OF  BCHQY 


oflnlHilTo 


Odobv  IS,  1997. 

The  staff  of  the  Fedand  Energy 
Regulatory  Commission  (FHK]  or 
Commission)  will  prepare  an 
environmental  assessn^t  (KA)  that  will 
discuss  the  environmentai  impacts  of 
the  construction  and  operation  of  the 
focilities  proposed  In  the  PGT  24* 
Calcasieu  Pipeline  Replacement 
Pro)ect>  This  EA  will  be  used  l^  the 
Commission  in  its  decision- making 
process  to  determine  whether  the 
(Ht^ect  is  in  the  public  convenience  and 
dty. 

of  the  Propoaad  Pra^ 

FlOTida  Gas  Transmission  Company 
(FGT)  proposes  to  reroute  one  section 

>  Fknd*  Cm  TtaMmitaoo  CaBp«»-s 
appbotka  WW  IIM  witk  tb*  CoMMaiaa  oDdw 
SkUo*  7  of  111*  NMoral  Cm  Act  and  FWt  157  of 
th»  rowMiMioH't  figulahoni. 


and  replace,  widiin  the  same  nght-<rf- 
way,  two  sections  of  its  24-iinii- 
diameter  mainline  pipeline  inCaleasieu 
Pansh.  Louisiana.  The  sections  to  be 
repkoed  are  between  mileposts  425.99 
and  426.92  (section  1).  430.53  and 
432.09  (section  2).  and  432^7  and 
432.40  (secten  3). 

Below  is  an  explanation  of  the  woA 
invdlved. 

Section  1:  Abandon.  5,070  feet  of 
existiiig  24-inch-dianieter  mainline  and 
inslafl  about  8.883  fiset  of  new  24-inch- 
diameter  pipeline. 

Section  2:  Abandon  about  8.236  feet 
of  existing  24-incb-diameter  nvipUpa 
and  install  about  7.586  bet  of  new  24- 
indi-diametBr  pipeline  located  10  feet 
south  of  the  esdating  pipeline.  The 
nmaining  650  feet  of  new  24-inch- 
diameter  pipeline  would  he  north  of  the 
earisting  pipeline. 

Section  3:  Abandon  dxmt  1.239  feet 
of  existing  24-indt-diameter  mainline , 
and  instaU  about  1.239  feet  of  new  24- 
inch-diametar  pipeline  located  10  feet 

south  of  the  existing  nruinliiw. 

All  of  the  feciJitias  are  in  Calcasieu 
I^rish.  Louisiana.  The  pipeline  seotioos 
must  be  replaoed  to  comply  with 
Department  (rfTkansportation , 
Regulations. 

The  proposed  fecilities  would  cost 
about  $3,762,161. 

The  gmeral  focatiOD  of  the  project 
fecilities  is  shown  in  appoidix  l.>  If  you 
are  interested  in  obtaining  procedural 
information,  please  ivrite  to  the 
Secretary  oftlie  Commission. 


The  replacement  and  relocation  of  the 
3  sections  of  the  24-inch-diame(er 
mainline  pipeline  would  affect  about  23 
acres  with  7  acres  being  needed  for 
Section  1. 10  acres  for  Section  2.  and  2 
acres  far  Section  3.  Section  1  would 
require  an  additional  4  acqi^  for  a  new 
parmanent  right-of-way. 

Temporary  work  spaces  would 
require  about  3  acres.  FGT  proposes  to 
deliver  pipeline  to  the  site  by  truck  and 
string  tlw  pipeline  directly  ahxy  the 
construction  right-of-way.  All  odier  pipe 
fittings  would  be  stored  in  a  leesed 
warehouse  fecility. 

TiMEAPiacaas 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  fiom  an  action 


»Th«  appidicw  nhniumJ  in  thU  mKIo  —  not 
"—  primwi  !■  a>»  ftimtl  Ma^mr.  Copio  m» 


I  Ika  Coaiaiwian't  Pnfatic 
and  PUm  MwrtMaoa  Bnoch.  BSS  Pint  SbMt. 
NX.  W«riiiiigHjQ.  D.C  2M26.  or  caU  (202)  20S- 
1371.  Co|iiw  of  Hm  appndicH  w««  (Mt  lo  aU 


whenever  it  considers  the  issuanoe-of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NKPA  also  requires  us  to 
discover  and  address  concerns  the 
piU>lic  may  have  about  propossils.  We 
call  this  "so^ong."  The  m«in  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  dw  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  die  Commission  requests  public 
comments  on  die  scope  of  the  issues  it 
win  address  in  the  EA.  All  comments 
received  are  consideped  during  the 
preparation  of  die  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encoun^ 
them  to  comment  on  their  areas  of 
ooncem. 

The  fiA  wrill  disciiss  impacts  that 
could  occur  from  the  construction  and 
operation  of  the  proposed  project  andv 
diase  general  headings: 

•  ^^qgy  and  soils 

•  Water  resources,  fisheries,  and  " 
wetlands 

•  Vesetation  and  wildlife 

•  Public  safety 

•  Land  use 

•  Cultural  resources 

•  Endai^erad  and  threatened  species 
We  will  also  evaluate  possible 

alternatives  to  the  pn^KMed  projector 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 


Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Dispendii^  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agmcies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  librariaa.  and 
the  Commission's  official  service  list  far 
this  proceeding.  A  comment  pmod  will 
be  allotted  for  review  if  the  EPA  is 
published.  We  will  consider  all 
commmts  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Curaatiy  Uenlified  EnviroBBetfal 


We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  fecilities  and  the 
environmental  information  provide  by 
PGT.  This  preliminary  list  of  issues  may 
be  changed  besed  on  your  comments 
and  our  analysis. 

•  A  horizontal  drill  wuuld  be  used  to 
cross  the  Calcasieu  River. 

•  A  total  of  11.9  acres  of  wetlands 
would  be  temporarily  afEacted  and  2.2   ' 
acres  of  wetlands  would  be  permanently 
afiectad. 
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•  Two  residences  are  within  50  feet  of 
the  proposed  construction  work  area 
along  Section  2. 

Public  Participatian 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  ^mut  the  project. 
You  should  focus  on  the  potential   - 
environmental  efiects  of  the  proposal, 
altonatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Send  two  copies  of  your  letter  to: 
Lois  Cashell.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  St, 
N.E..  Room  lA,  Washington,  D.C.  20426; 

^  Lritel  one  copy  of  the  comments  for 
the  attention  of  tibe  Environmental 
Review  and  Compliance  Branch.  PR- 
11.2; 

•  Refinence  Docket  No.  CP97-690- 
000;  and 

•  Mail  your  comments  so  that  they 
wrill  be  received  in  Washington.  D.C  on 
or  before  November  14, 1997. 


DEPARTMENT  OF  ENERGY 

Fwtorai  Energy  Ragtitatory 
Commission 


In  addition  to  involvement  in  die  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  becoiM  an  "intwenor." 
Among  other  things,  intervenor  have  the 
ri^t  to  receive  copies  of  casa-related 
rmnmt— itm  documents  andfilings  by 
odiar  intervoiors.  Likewise,  each 
intervenor  must  provide  copies  of  its 
filings  to  all  other  parties.  If  you  want 
to  become  an  intervenor  you  must  file 
a  motion  to  intervene  aocwding  to  Rule 
214  of  the  Commissions  Rules  of 
Practioe  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  feu.  filing  timely  motions  to 
intervene  in  this  {Hticeeding  has  passed. 
Therefore,  parties  now  seeidng  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(bX3).  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  fax  late 
intervention. 

You  do  not  need  intervenor  status  to 
have  your  scoping  comments 
considered. 
Laisaraihill. 
Secreduy. 
(FR  Doc.  97-27777  Filed  10-20-97;  8:45  am] 
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[Project  No.  218q 

Momana  Powsr  Company,  Nodes  of 
Intsnt  To  Hold  PuMfc  MssBngi  In  Great 
Falls  and  Ennis,  Montana,  To  Discuss 
ths  DfaW  Eiwiienmsntal  Impact 
atalsmsnt(DEIS|  tor  ths  Proposed 
nelicenaing  ol  the  MIseouri  Madison 
nytvoeiecinc  rTDfsci 

October  15. 1997. 

On  September  22, 1997,  the 
Commission  staff  mailed  the  Missouri- 
Madison  Hydroelectric  Project  DEIS  to 
the  Environmental  Protection  Agency, 
resource  and  land  management 
agencies,  and  interested  organixations, 
and  individuals.  This  document 
evaluates  the  environmental 
consequences  of  the  proposed 
rdicensing  of  the  Missouri-Madison 
Ifydroelectric  Project  The  nine  dams 
(Hebgen.  Madison.  Hauser.  Holter.  Black 
E^lle,  Rainbow,  Cochrane,  Ryan,  and 
Morony  dams)  that  are  a  part  of  this 
project  are  \ocatad  between  West 
Yellowstone  and  above  Great  Falls, 
Montana,  on  over  300  river  miles  of  the 
Madison  and  Missouri  Rivers. 

The  puUic  meetings  will  be  recorded 
by  a  court  reporter  and  are  scheduled  as 
follows:  (1)  Tuesday,  November  18, 
1997  at  7:00  pjn.  in  the  Missouri  Room 
of  the  (keat  Falls  Civic  Center,  Ckeat 
Falls.  Montana  and  (2)  Thursday, 
Novemhn  20. 1997  at  7:00  p.m.  in  the 
Ennis  Hi^  School  Ufaraiy,  Ennis. 
Montana.  These  meetings  wrill  focus  on 
the  IHIS  and  issues  of  ooncem  to 
resource  and  land  management 
fancies,  interested  organiTations,  and 
individuals.  Another  meeting  is 
sdieduled  on  Wednesday,  November 
19, 1997,  from  9:00  a.m.  to  3:00  pjn.  in 
the  Director's  Conference  Room  of  the 
State  of  Montana's  Lee  Metcalf  Building, 
1520  East  Sixdi  Avmue,  Helena, 
Montana.  This  meeting  will  focus  on 
clarification  of  issues  of  primary 
concern  to  state  and  federal  fish  and 
wikUife  agencies. 

■     At  the  public  meetings.  Commission 
staff  will  summarize  major  DEIS 
finrfifig*  and  recommendations. 
Resource  agency  personnel  and  other 
interested  persons  will  be  provided  an 
opportuni^  to  submit  oral  and  written 
comments  about  the  DEIS  for  the 
Commission's  public  record.  Written 
comments  on  the  DEIS  may  also  be  sent 
to:  The  Secretary,  Federal  Enogy 
Regulatory  Commission,  888  First 
Street  NE.,  Washington,  DC  20426. 
Comments  must  be  received  by 
December  2, 1997.  All  correspondence 


9^9 

should  include  the  appropriate  project 
name  (Missouri-Madison  Project)  and 
number  (Project  No.  2188)  on  the  first 
page  of  the  correspondence. 

The  DEIS  considers  recommendations 
received  from  the  license  applicant 
citizens,  resource  agencies,  and 
organizations.  Resource  enhancements 
affect  flow  regulation,  recreation,  land 
use,  fish,  wildlife,  water  quality, 
reservoir  shoreline  erosion,  vegetation 
resources  and  other  resource  ; 
{woposed. 
iD. 


Secntarjr. 

[FR  Doc  97-27778  Filed  10-20-97;  8:45  am\ 
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CMVIflOMMrWTAL  PROTECnON 
AOBICY 

[nM.-69t£-3] 

Agency  Momwtton  CoHeotton 
AdMliee  Submlaeion  for  0MB  Review; 
National  Emieaton  Standards  for 
Hawdaiis  Ak  PollulMjNmAP)  for 
Halogenaled  Solvent  Cleaning 

AQENCY:  Environmental  Protection 

Ag«icy(EPA). 

ACTKM:  Notice. 

In  compliance  with  the 

Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  OCR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval:  Subpart 
T,  National  Emission  Standards  for 
Hazardous  Air  Pollntante  (NESHAP)  for 
Halogenated  Solvent  Cleaning.  OMB 
number  2060-0273.  expires  12/31/97. 
The  ICR  describes  die  nature  of  die 
information  collection  and  its  expected 
burden  and  cost  where  appropriate,  it : 
includes  the  actual  data  collection 
instrument 

DATES:  CcNnments  must  be  submitted  <m 
or  before  November  20, 1997. 
FOR  FURTHBt  SPOIMMTIOM  OOffTACT:  call 
Sandy  Farmer  at  EPA.  (202)  26O-2740. 
or  download  off  the  Internet  from  bttpJ 
/www  .epa.gov/icr/icr.htm  and  refer  to 
EPA  iCR  No.  1652.03. 

swytacrrARY  mronumom.' 

Title:  Subpart  T.  National  Emission 
Standards  for  Hazardous  Air  PoUutante 
(NESHAP)  for  Halogenated  Solvent 
Cleaning  (OMB  Control  No.  2060-0273; 
EPA  ICR  No.1652.03)  expiring  12/31/97. 
This  is  a  request  for  extension  of  a 
currenUy  approved  collection. 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 


M«M 


compliance  with  40  CFR  put  63.460.  et 
seq..  Subpart  T.  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Halogenated  Solvent 
□eaning.  This  information  notifies  EPA 
when  a  source  becomes  subject  to  the 
regulations,  informs  the  Agency  if  a 
source  is  in  compliance  when  it  begins 
operation,  and  informs  the  Agency  if  the 
source  remained  in  compliance  during 
any  period  of  operation.  In  the 
Administrator's  judgment,  emissions  of 
hazardous  air  pollutants  (HAPs)  from 
halogenated  solvent  cleaners  may  cause 
or  contribute  to  air  pollution  that  may 
reasonably  be  anticipated  to  endangv 
public  health  or  weUaire.  Therefore, 
NESHAP  standards  were  promulgated 
for  this  source  category,  as  required 
under  section  112  of  the  Qean  Air  Act 

HAP  emissions  from  halogenatad 
mlvent  claanets  are  the  result  of 
inadequate  equipment  design  and  work 
practices.  Theae  standards  rely  on  the 
popar  design  and  operation  of 
nalrigwiated  solvent  cleaners  such  as 
working-aaode  cov«s,  freeboard  ratio  of 
1.0,  and  reduced  room  draft  to  raduoa 
solvmt  wisaions  from  halogenated 
solvent  cleanws.  Certain  records  and 
reports  are  necessary  to  enable  EPA  to 
identify  sources  subject  to  the  standards 
and  to  ensure  that  the  standards  are 
hajng  achieved.  ChvnersAiperatots  of 
halogenated  solvent  cleaners  must 
provide  EPA  with  an  initial  notification 
of  existing  or  new  solvent  rUaning 
marhinos.  initial  statement  of 
compliance,  an  annual  control  device 
monitoring  reptHt  (owners/operators  of 
batch  vapor  and  in-line  cleaning 
machines),  an  annual  solvent  emission 
report  (ovmers/operators  of  batch  vapor 
and  in-line  cleaning  machines),  an 
annual  solv«at  emission  report  (owners/ 
opentors  of  batch  vapor  and  in-line 
rUaning  machines  complying  with  the 
aheniative  standard),  and  exceedance  of 
monitoring  parameters  or  emissions. 
The  records  that  the  fiKolities  maintaii 
indicate  to  EPA  whether  they  an 
operating  and  wuiwtaining  the        ** 
halogenated  solvent  cleaners  propotly  to 
control  emissions.  In  order  to  ens\ue 
compliance  with  the  standards 
IHomuIgBted  to  protect  public  health, 
adequate  reporting  and  recordkeeping  is 
necessary.  In  the  abaence  of  such 
information  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a  < 

continuous  basis,  as  required  l>y  the 
Clean  Air  Act 

An  agency  may  not  conduct  or 
ipoaam,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  numiwr.  The  OMB  central 
numbers  fat  EPA's  regulations  are  listed 
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in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Ragistar  Notice 
required  under  5  CFR  1320.B(d). 
soliciting  comments  on  this  collection 
of  information  was  publiahad  on  06/18/ 
97  (62  FR  33072):  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  informatiatt  is 
estimated  to  average  7  hours/response. 
Burden  means  the  total  time,  effort,  or 
finanria]  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  diadosii^ 
and  providing  information;  adjust  die 
existing  ways  to  comply  with  any 
previously  applicable  iastructioBa  and 
requirements;  train  personnel  to  be  Ala 
to  respond  to  a  ceUnctien  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwiae 
disclose  the  information. 

Begpondents/ Affected  Entities: 
Owners/operators  of  halogenated 
solvent  cleaners. 

Estimated  Number  of  Respondents: 
1,845. 
Frequency  ^  Responm:  4. 
EatUnated  Total  Annual  Hour  Borden: 
S2.483  hours. 

Estirttated  Total  Atmualixed  Cost 
Atiden;  $2359.000. 

Send  comments  on  the  Agency's  need 
for  this  infonnatioB.  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimi«^ng 
resfmndent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1652.03  and 
OMB  Control  No.  2060-0273  in  any 
correspondence. 

Ms.  Sandy  Faraer.  U.S.  Environmental 
Protection  Agnicy.  OPPE  Regulatory 
Infomation  Division  (2137).  401  M 
Street.  SW.  Washington.  DC  20460  (or 
E-Mail 

FaiBMr.Sandjittupainail.epa.gov). 
and 

OfBce  of  Infonnation  and  Regulatory 
AfEdrs.  OfBce  of  Management  and 
Budget.  Attention:  Desk  OfBcer  for 
EPA.  725  17th  Street.  NW. 
Washington.  DC  20503. 
Dat«L  Octobar  14. 1997. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-eOia-IJ 

Agency  Infonnation  Coitoction 
ActivWiaK3iihwlwkmiorOMB 
RaviewnStwdiilaofPflonnanofor 
Air  EmiMion  SlMdvito  for  Tanks, 
Surfaco  Impoundmants  Md  Contalnafs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


I' 

Director.  Beguiatoty  bifonnation  Division. 

(FR  Doc.  97-27861  FiM  10-20-«7;  8:4S  amj 


hi  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S,C 
3501  et  seq.),  this  notice  announces  th^t 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
OfBoe  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Standards  of  Poformance  for  Air 
Emission  Standards  for  Tanks.  Sur&ee 
Impoundments  and  Containers,  40  CFR 
part  264.  sul^nrt  CC  and  40  CFR  p«< 
265.  subpart  CC.  OMB  Control  Number 
2066-0318.  expiring  on  November  30, 
1997.  The  ICR  describes  die  nature  of 
the  information  coUectioa  and  it> 
ejqiected  burden  and  cost:  where 
appropriate,  it  includes  the  actual  data 
collection  in^trumenL 
DATES:  Comments  must  be  submitted  on 
or  before  November  20, 1967. 

RM  FURTHER  MFQNMAIWM  CONTACT:  Call 
Sandy  Farmer  at  EPA.  C202)  26O-2740. 
or  download  off  the  Internet  bmn  http-7 
/www.epa.gov/icr/icrJitni.  and  refer  to 
EPA  ICR  No.  1593.03. 

--~  ""1 1 1 1  nirr  ■rnninciN. 

TlflJe;  Standards  of  Perfoimance  far 
Air  Emission  Standards  Cor  Tanks. 
Surface  Impoundments  and  Containers, 
40  CFR  part  264,  subpart  CC  and  40  CFR 
part  265.  subpart  OC.  (OMB  Control 
Number  2060-0318;  EPA  ICR  No. 
1593.03)  expiring  on  November  30, 
1997.  This  is  a  request  for  extension  of 
a  currently  approved  collection. 

Altetract:  The  collection  of  this 
infiarmation  is  used  by  the  EPA  to 
enaure  that  appropriate  environmental 
rules  are  being  complied  with  and  that 
emission  control  devices  are  properly 
operated  and  maintained.  Reports 
required  under  this  collection  authority 
are  used  by  the  Agency  to  monitor 
compliance  as  well  as  targeting 
treatment,  storage  and  di^xisal  facilities 
for  inspection.  Section  3004(n)  of  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  directed  the  EPA 
to  promulgate  regulations  for 
monitoring  and  control  of  air  emissions 
from  treatment,  storage  and  disposal 
facilities,  as  necessary,  to  protect  human 
health  and  the  environmaoL  An  agency 
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may  not  conduct  <a  sponsor,  and  a 
person  is  not  required  to  respond  to.  a. 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  contra) 
number.  The  OMB  control  ntunbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15.  The 
FecUral  lagiatar  Notifx  required  under 
5  CFR  1320.8(d).  soliciting  comments  on 
this  collection  of  informadon  was 
publidied  on  June  18, 1997  (62  FR 
33074);  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burchan  for 
this  collection  of  information  is 
estimated  to  average  77  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  infnmation  to  or 
for  a  Federal  agency.  Hiis  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  (JBscloaing 
and  providhig  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applic^le  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  date  sources: 
complete  and  review  the  collection  of 
infonnation:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  and  operators  of  facilities  that 
treat  stne  or  dispose  hazardous  wastes 
in  tanks,  surface  impoundments  and 
containers. 

Estimated  Number  of  Respondents: 
9.393. 

Frequency  of  Response:  1  plus  on 
occasion. 

Estimated  Total  Aimual  Hour  Burden: 
726.^22  hours. 

Estimated  Total  Axmualized  Cost 
Burden:  S2,925,000. 

Send  comnients>on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burd«i,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1593.03  and 
OMB  Control  No.  206O-0318  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street.  SW,  Washington.  DC  20460. 
(or  E-Mail 
Farmer.Sandydepfimail.epa.gov) 

and 

Office  of  Infonnation  and  Regulatory 
Affairs.  OfBce  of  Management  and 


Budget,  Attmtion:  Desk  Officer  for 
EPA,  725  17di  Street,  NW. 
Washington,  DC  2K03. 

Dated:  October  10. 1997. 


Qoectar.  B^pJatoiyln^annation  Drvision. 
(FR  Doc  97-27852  Rled  10-20-97;  8:45  am] 


BIVIRONMBITAL  PROTECTION 
AQBICY 

[FRL-etii-q 

AQsncy  liiluiimtlon  CoNsctton 
ActMttss:  Submiastan  for  OMB 

^A's 


AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  EPA's 
Tiansportetian  Partners  Program,  EPA 
ICR  No.  1818.01.  The  ICR  describes  the 
nat^irn  of  the  information  collection  and 
its  e)q>ected  burden  and  cost;  where 
apjHoiMiate,  it  includes  the  actual  data 
collection  instrument. 
IkATES:  Comments  must  be  submitted  on 
or  before  November  20, 1997. 
RM  FURTMBtMFORMATKM  CONTACT:  For 
a  copy  of  the  ICR.  call  Sandy  Farmer  at 
EPA.  (202)  260-2740,  or  dovmload  off 
the  Internet  at  http://www.epa.gov/icr/ 
icr Jitm  and  refn  to  EPA  ICR  No.     . 
1818.01. 

SUPPLEMBITARY  MFORMATMN: 

Title:  EPA's  Transportation  Partners 
Program.  EPA  iCR  No.  1818.01.  This  is 
a  new  collection. 

Abstract:  The  Transportation  Partnera 
program  is  a  new.  cooperative, 
voluntary  program  that  seeks  to  reduce 
the  growth  of  vehicle  miles  traveled 
(VMT)  through  the  adopticHi  of 
measiues  that  provide  or  promote  the 
use  of  non-single  occupancy  vehicle 
transportation  choices  for  citizens.  As 
part  nf  the  Climate  Change  Action  Plan. 
Transportation  Partnere  will  play  an 
important  role  in  the  ntfion't 
conmiitment  to  reduce  U.S.  greenhouse 
gas  emissions. 

The  Transportation  Partners  program 
is  designed  to  work  around  two  types  of 
members:  Principal  Partners  and  Inject 
Partnns.  Principal  Partners  have 
substantive  areas  of  expertise  and  will 
provide  direct  assistance  to  VMT- 


redudng  projects  across  the  country. 
Project  PaitnuB.  on  the  other  hand, 
administer  the  individual  programs  and 
actions  designed  to  reduce  VMT.  Local 
governments,  regional  governments, 
local  non-governmentel  organizations, 
and  private  businesses  may  become 
Project  Partners. 

As  voluntary  partidpanta  in  the 
Transportation  Partners  program. 
Project  Partners  may  be  asked  to 
complete  an  annual  Partner  Profile  that 
requesta  general  project  information. 
Project-related  information  requested 
may  include  background  data  about  the 
sponsoring  entity,  a  description  (and.  to 
the  extent  possible,  quantification)  of 
project  effects  on  travel,  other  prt^ect 
effacta,  and  comments  regarding 
program  participation  and  technical 
iiy^ti«t«nr«  As  EPA  may  request 
additional  information  from  the  Prt^ect 
Partners  about  their  projecta, 
organizations  may  be  requested  to 
periodically  submit  supplementary 
information  to  the  Agnicy. 

In  addition,  EPA  sponsors  the  Way  to 
Col  Awards,  which  honor  local 
innovators  who  are  enhancing  their 
commimities  and  the  environment 
through  transportation  improvements. 
Project  Partners  will  receive  an 
application  for  the  Way  to  Go!  awards. 
Some  Project  Partnera  may  choose  to 
complete  and  submit  the  application  to 
EPA.  The  application  asks  for  the 
following  information:  the  name  and 
focus  of  the  project:  a  description  of 
project  man^ement;  a  description  of 
the  end  user(s)  of  the  project;  and  a 
project  summary  and  narrative. 

Principal  Partnen  have  a  number  of 
responsibilities,  which  include:  First, 
they  will  provide  EPA  vrith  contact  lista 
of  prospective  Project  Partnera.  Second, 
they  will  disseminate  information  to 
partnen.  Third.  Principal  Partnen  will    . 
review,  sign,  and  forward  Project 
Partner  agreements  to  EPA.  Fourth, 
Principal  Partnen  will  assist  EPA  in 
reviewing  and  compiling  Partner 
Profiles  and  supplemental  information 
from  Project  Partnen. 

Participation  in  the  Transportation 
Partnere  program  is  voluntaiy.  If 
requested,  EPA  will  treat  information  as 
confidential  business  information  and 
will  not  make  the  partner-specific 
information  collected  imder  the 
program  available  to  the  general  public,  - 
unless  the  partner's  approval  is 
obtained. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numben  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
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15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  8/8/97 
(  FR  Doc.  97-20977  );  Zero  (0) 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  11.7  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purp>oses 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
•nd  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  f>erSonnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Entities  potentially  afilected  by  this 
action  may  include  local  and  suburban 
transit  providers,  business  associations, 
civic  organizations,  air  and  «vatar 
resource  and  solid  waste  management 
agencies,  local  and  regional  government 
agencies  and  other  transportation- 
ralated  organizations.  Additionally,  EPA 
expects  to  enroll  private  businesses 
from  a  wide  range  of  industries  in  the 
Transportation  Partners  program. 

Esthnated  Number  of  Respondents: 
195. 
Frequency  of  Response:  Animally. 
Estimated  Total  Annucd  Hour  Burden: 
8.371  hours. 

Estimated  Total  Aimualized  Cost 
Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  miniiniTing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
naMe  refer  to  EPA  ICR  No.  1818.01  in 
any  correspondence. 
Ms.  Sandy  Fanner,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington.  DC  20460  (or 
E-Mail 

Farmer.SandyAapaniail.epa.gov) 
and; 

Office  of  Information  and  Regulatory 
AChirs.  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 


EPA  725  17th  Street,  NW. 
Washington,  DC  20503.     ' 

Dated;  October  14.  1997. 
Joseph  Ralzer, 

Director,  Re^datory  Information  Division. 
(FR  Doc.  97-27853  FiW  10-20-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tOP*MJ0611;  Fm.-«782-71 

Stat*  FIFRA  IssuM  RaMarch  and 
Evaluation  Qroup  (SFIREQ)  Paadclda 
Oparations  Managamant  WofWng 
CommMaa;  Opan  Maadng 

• 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARf:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREC)  Pesticide  Operations 
Management  Working  Committee  will 
hold  a  2-day  meeting,  October  27,  and 
October  28, 1997.  This  notice 
announces  the  location  and  times  for 
the  meeting  and  sets  forth  the  tentative 
agenda  topics.  The  meetings  are  open  to 
the  public. 

DATES:  The  SFIREG  Working  Committee 
on  Pesticide  and  Operations 
Management  will  meet  on  Monday. 
October  27, 1997.  from  8:30  a.m.  to  5 
p.m.  and  Tuesday,  October  28,  1997, 
frt>m  8:30  a.m.  to  4  pjn. 
AMMCnCS:  The  meeting  will  be  held  at: 
the  National  Airport  Doubletree  Hotel, 
300  Army  Navy  Drive.  Arlington-Crystal 
City,  VA.  22202. 

fO«  FURTHER  MFORMATXM  CONTACT:  By 
mail:  Elaine  Y.  Lyon,  Office  of  Pesticide 
Programs  (750eC).  Environmental 
Protection  Agency.  401  M  SL.  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number.  (703)  305-5306; 
(703)  308-1850  (fax);  e-mail: 
lyon.elaine9epamail.epa.gov. 
SUPPtEMENTARY  MKMMATION:  The 
tentative  agenda  of  the  SFIREG  Working 
Committee  on  Pesticide  Operations 
Management  includes  the  following: 

1.  Policy  regarding  pesticides  used 
in  greenhouses. 

2.  Worker  protection  standard/ 
restricted-entry  interval  exception  for 
BRAVO  (chlorothalonil). 

3.  Worker  protection  standard 
language  on  AZTEC  insecticide. 

4.  Enforcement  of  pesticide  laws  on 
federal  and  tribal  lands. 

5.  Pesticide  expos\ire  from  use  of 
plant  parts  •  Are  cultural-ethnic 
subgroups  considered  in  risk 
assessments. 


6.  Clarification  of  EPA  policy  on  the 
usurpation  of  state  24(c)  authority. 

7.  Update  on  quality  assurance 
project  plans  vs.  Quality  management 
plans  vs.  National  Environmental 
Laboratory  Accreditation  Program. 

8.  Data  quality  issues: 

a.  Reference  files  system  vs. 
Pesticide  product  information  system. 

b.  How  do  states  report  errors 
detected  in  EPA's  data. 

c.  Time  fr^me  for  posting 
corrections 

9.  Labeling  issu^  with  the  use  of 
commodity  fumigant  methyl  bromide 
for  structural  fumigation. 

10.  Indoor  structural  pest  tiontrol 
concerns. 

1 1 .  Further  review  of  24(c) 
indemnification/waiver  of  liability 
language  -  Mandatory  vs.  Advisory. 

12.  Office  of  Enforcement  and 
Compliance  Topics: 

a.  Enfbfceability  of  post- 
application  operations  on  pesticide 
labeU. 

b.  Custom  dilution/blending. 

c.  Antimicrobial  efficacy  testing. 

d.  Worker  protection  compliance 
monitoring/enforcement 

e.  Cancellation  of  section  3  for 
changed  active  ingredient  source. 

13.  Reports  from  committee 
members  and  Introduction  of  issue 
papers. 

14.  Other  topics  as  appropriate. 

List  of  Subfecta 

Environmental  protectioiL 
Dated:  October  16. 1997. 


Director,  Field  and  ExtemaiAffain  Division, 
Office  of  Pesticide  Pro-ams. 

[FR  Ckx:.  97-27975  Filed  10-20-97;  8:45  am) 

■LUNQCOOE 


FARM  CREDIT  ADMINISTRATION 


Privacy  Act  of  1974; 
Syslam  of  Raoorda 


Afnandmant  of  a 


r:  Farm  Credit  Admiiustration. 
ACTION:  Notice  of  amendment  of  a 
system  of  records  maintained  on 
individuals:  request  for  comments. 


In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(eMll)),  the 
Farm  Credit  Administration  is  issuing 
notice  of  our  intent  to  amend  the  system 
of  records  entitied  Employee 
Attendance,  Leave,  and  Payroll 
Records— FCA  (Employee  Record 
System)  to  reflect  the  addition  of  several 
new  routine  uses  and  the  inclusion  of 
machine  readable  records,  paper 
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records,  and  some  computer-output 
microfiche  in  the  category  of  records. 
DATE:  The  changes  will  become  effective 
as  proposed,  on  November  26, 1997, 
unless  comments  which  would  warrant 
our  preventing  the  changes  from  taking 
effect  are  received  on  or  before  such 
data. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  Debra  Buccolo,  Privacy  Act  Officer,  in 
care  of  Cindy  Nicholson.  Farm  Credit  ^ 
Administration,  McLean,  Virginia 
22102-5090.  Comments  should  be 
submitted  in  triplicate.  All 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  offices  of  the  Farm  Credit 
Adininistration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  Buccolo,  Privacy  Act  Officer, 
Farm  Credit  Administration,  McLean, 
Virginia  22102-5090.  (703)  883-4022, 
TDD  (703)  883-4444,  or 

Jane  Virga,  Office  of  General  Counsel, 
Farm  Credit  Administration,  McLean. 
Virginia,  22102-5090.  (703)  883- 
4071.  TDD  (703)  883-4444. 

•UPfM-EMENTARY  MFORMATKM: 

L  Discussion  of  Additions  to  Routiae 
Use 

Pursuant  to  Pub.  L.  104-193,  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
the  Farm  Credit  Administration  will 
disclose  data  from  its  system  of  records 
entitied  Employee  Attendance,  Leave, 
and  Payroll  Records — FCA  to  the  Office 
of  Child  Support  Enforcement. 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services  for  use  in  its  Federal 
Parent  Locator  Sys^  (FPLS)  and 
Federal  Tax  OfEset  f/stem,  DHHS/OCSE 
No.  09-90-0074. 

FPLS  is  a  computerized  network 
through  which  States  may  request 
location  information  fitim  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  mnployers  for 
purposes  of  establishing  paternity  and 
securing  support  Effective  October  1. 
1997,  the  FPLS  will  be  enlarged  to 
include  the  National  Directory  of  New 
Hires,  a  database  containing  information 
on  employees  commencing 
employment,  quartwly  wage  data  od 
private  and  public  sector  employees, 
and  information  on  unemployment 
compensation  benefits.  Effective 
October  1, 1998,  the  FPLS  will  be 
expanded  to  include  a  Federal  C^se 
Registry.  The  Federal  Case  Registry  will 
contain  abstracts  on  all  participants 
involved  in  child  support  enforcement 
cases.  When  the  Federal  Case  Registry  is 


instituted,  its  files  will  be  matched  on 
an  ongoing  basis  against  the  files  in  the 
National  Directory  of  New  Hires  to 
determine  if  an  employee  is  a 
participant  in  a  child  support  case 
anywhere  inihe  country.  If  the  FPLS 
identifies  a  person  as  being  a  participant 
'in  a  State  child  support  case,  that  State 
will  be  notified  of  the  participant's 
current  employer.  State  requests  to  the 
FPLS  for  location  information  will  also 
continue  to  be  processed  after  October 
1, 1908. 

The  Farm  Credit  Administration  will 
disclose  the  following  data  on 
individuals  hired  after  October  1, 1997, 
to  the  FPLS:  the  name,  address,  and 
social  security  number  of  the  employee; 
and  the  name,  address,  and  Federal 
Employer  Identification  Number  of  the 
employer. 

In  addition,  names  and  social  security 
numbera  submitted  by  the  Farm  Credit 
Administration  to  the  FPLS  will  be 
disclosed  by  the  Office  of  Child  Support 
Enforcement  to  the  Social  Security 
Administration  for  verification  to  ensure 
that  the  social  security  number  provided 
is  correct. 

The  data  disclosed  by  the  Farm  Cr^it 
Administration  to  the  FPLS  will  also  be 
disclosed  by  the  Office  of  Child  Support 
Enforcement  to  the  Secretary  of  the 
Treasxiry  for  use  in  verifying  claims  or 
the  advance  payment  of  the  earned 
income  tax  credit  or  to  verify  a  claim  of 
employment  on  a  tax  return. 

.  n.  Coiiq»atilriUty  itf  Additioiul  Rontine 
Use 

We  are  proposing  these  routine  uses 
in  accordance  with  the  Privacy  Act  (5 
U.S.C.  552a(b)(3)).  The  Privacy  Act 
permits  the  disclosure  of  information 
about  individuals  without  their  consent 
for  a  routine  use  where  the  information 
will  be  used  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  information  was  originally  collected. 
The  Office  of  Management  and  Budget 
has  indicated  that  a  "compatible"  use  is 
a  use  that  is  necessary  and  proper.  See 
OMB  Guidelines.  51  FR  18982, 18985 
(1986).  Because  the  proposed  uses  of  the 
data  are  required  by  Pub.  L.  104-193, 
they  are  necessary  and  proper  uses  and, 
therefore,  "compatible  uses." 

m.  Eflect  of  the  Propoaed  Changes  on 
Individuals 

We  will  disclose  information  under 
the  proposed  routine  uses  only  as 
reqxiired  under  Pub.  L  104-193  and  as 
permitted  by  the  Privacy  Act 

IV.  Odwr  Changes 

The  notice  also  reflects  changes  in 
designated  points  of  contact  for 
inquiring  about  the  Employee  Record 


System,  accessing  the  records,  and 
requesting  amendments  to  the  records. 
Several  minor  technical  and  editorial 
changes  that  reflect  reorganizations 
within  the  Farm  Credit  Administration 
and  its  relocation  from  Washington,  DC, 
to  McLean,  Virginia,  have  also  been 
included.  In  addition  to  the  general 
editorial  changes,  revisions  were  made 
to  reflect  the  inclusion  of  machine 
readable  records,  paper  records,  and 
some  computer-output  microfiche  in  the 
category  of  records. 

As  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  the  FCA  has  sent  notice  of 
this  amended  system  of  records  to  the 
Office  of  Management  and  Budget,  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  and  the 
Committee  on  Governmental  A&irs  of 
the  Senate. 

Accordingly,  this  system  notice  is 
amended  as  set  forth  below. 


FCA-7 


SYSraiNAME: 


Employee  Attendance,  Leave,  and 
Payroll  Records — FCA. 

SYSTBI  UXATWN: 

Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean.  VA  22102- 
5090  and  field  offices. 

CATCOOWM  OF  MDM0UAL8  COVERED  BY  TMi 
SVSTBI: 

Current  and  former  FCA  employees. 

CATEQOMES  OF  RECORDS  M  im  SVSTBI: 

Records  consist  of  paper,  electronic, 
and  microfiche  files  containing  payroll- 
related  information  for  FCA  employees 
reported  on  a  biweekly,  year-to-date, 
and,  in  some  cases,  an  annual  basis.  The 
records  contain  the  "Agency  Time 
Tracking  System,"  payroll  and  leave 
data  for  each  employee,  including  rate 
and  amount  of  pay.  hours  worked,  tax 
and  retirement  deductions,  leave  bank 
records,  life  insurance  and  health 
insurance  deductions,  savings 
allotments,  savings  bond  and  charify 
deductions,  other  financial  deductions, 
mailing  addresses,  and  home  addresses. 
From  July  1982  to  March  1990,  FCA 
payroll  services  were  provided  by  the 
Department  of  Treesury  utilizing  its 
Treasury  Personnel  Payroll  Information 
System  (TI7IS).  Beginning  in  April 
1990,  FCA  payroll  services  have  been 
provided  by  the  National  Finance 
Center's  U.S.  Department  of  Agriculture 
Personnel  Pajrroll  System. 

AUTHORITY  FOR  MAMTBIANCC  OF  TMESYSTae    . 
12  U.S.C  2249,  2252. 
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ROUTINE  USES  OF  RECORDS  MAMTAiNB)  M  THE 
SYSTBt,  MCLUOMQ  CATEOORKS  OF  USERS  AND 
T>C  PURPOSES  OF  SUCH  USES: 

.  Relevant  records  in  the  Employee 
Record  System  may  be  disclosed  as  a 
routine  use: 

(1)  In  the  event  that  inforoiation  in 
this  record  system  indicates  a  violation 
or  potential  violation  of  law,  whether 
civil,  criminal,  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule,  or  order  issued 
pursuant  thereto,  to  the  appropriate 
agency  or  authority,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  for  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  rule,  regulation,  or  order  issued 
pursuant  thereto. 

(2)  To  a  Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  a  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  grant  or  other  benefit 

(3)  To  a  Federal  agency,  in  response 
to  its  request,  in  connection  with  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance, 
reporting  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit  by  the  requesting  agency  to  the 
extent  that  the  inifbrmatlon  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

(4)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

(5)  To  the  Department  of  Justice  for 
use  in  litigation  or  in  a  proceeding 
before  a  court  or  adjudicative  body 
before  which  the  FCA  is  authorized  to 
appear,  when 

(a)  The  FCA,  or  any  component 
thereof,  or 

(b)  Any  employee  of  the  FCA  in  his 
or  her  official  capacity;  or 

(c)  Any  employee  of  the  FCA  in  his 
or  her  individual  capacity  where  the 
Department  of  Justice  or  the  FCA  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States,  where  the  FCA 
determines  that  litigation  is  likely  to 
affect  the  FCA  or  any  of  its  components, 
is  a  party  to  the  litigation  or  proceeding 
or  has  an  interest  in  such  litigation  or 
proceeding,  and  the  use  of  such  records 
by  the  Department  of  Justice  or  the  use 
of  such  records  in  the  proceeding  is 
deemed  by  the  FCA  to  be  relevant  and 
necessary,  provided,  however,  that  in 
each  case,  the  FCA  determines  that 
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disclosure  of  the  records  to  the 
Department  of  Justice  or  the  disclosure 
of  such  records  in  the  proceeding  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

(6)  To  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  course  of  civil  discovery,  litigation, 
or  settlement  negotiations  or  in 
connection  with  criminal  proceedings. 

(7)  To  appropriate  offices  and 
agencies  to  prepare  payroll,  to  meet 
Government  payroll  recordkeeping  and 
reporting  requirements,  and  to  retrieve 
and  supply  payroll  euid  leave 
information  as  required  for  FCA  needs. 
In  addition,  information  in  this  record 
system  is  used  to  furnish  certain 
information  (name;  permanent  or 
temporary  status;  most  recent  position, 
grade,  or  salary)  to  other  Government 
agencies  or  commercial  or  credit 
organizations  or  to  verify  employment 
to  prospective  employers. 

(8)  To  Federal,  State,  and  local  taxing 
authorities  concerning  compensation  to 
employees  or  contractors  for  personal 
services;  to  the  Office  of  Personnel 
Management,  Department  of  the 
Treasury,  Department  of  Labor,  and 
other  Federal  agencies  concerning  pay, 
benefits,  and  retirement  of  employees; 
to  Federal  employees'  health  benefits 
carriers  concerning  health  insurance  of 
employees;  to  financial  organizations 
concerning  employee  savings  account 
allotments  and  net  pay  to  checking 
accounts;  to  State  human  resource 
offices  administering  unemployment 
compensation  programs;  to  educational 
and  training  organizations  concerning 
employee  qualifications  and  identity  for 
specific  courses;  and  to  heirs,  executors, 
and  legal  representatives  of 
beneficiaries. 

(9)  To  die  Office  of  Child  Support 
Enforcement,  dministration  for  Children 
and  Families,  Department  of  Health  and 
Human  Services,  Federal  Parent  Locator 
System  (FPLS).  and  Federal  Tax  Ofeet 
System  for  use  in  locating  individuals 
and  identifying  thefr  income  sources,  to 
establish  paternity,  establish  and  modify 
orders  of  support,  and  for  enforcement 
action. 

(10)  To  the  Office  of  Child  Support 
Enforcement  for  release  to  the  Social 
Security  Administration  for  verifying 
Social  Security  numbers  in  connection 
with  the  operation  of  the  FPLS  by  the 
Office  of  Child  Support  Enforcement. 

(11)  To  the  Office  of  Child  Support 
Enforcement  for  release  to  the 
De[>artment  of  Treasiu^  for  purposes  of 
administering  the  Earned  Income  Tax 
Credit  Program  (section  32.  Internal 
Revenue  Code  of  1986)  and  verifying  a 


claim  with  respect  to  employment  in  a 

tax  return. 

DISCLOSURES  TO  CONSUMER  RB>ommQ 
AOENOES: 

Disclosure  may  be  made  from  this 
system,  pursuant  to  5  U.S.C 
552a(b)(12),  to  a  consumer  reporting 
agency  in  accordance  with  section 
3711(f)  of  title  31. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMQ,  ACCES8MQ,  RETAMNG,  AND 
OMFOflMO  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  are  maintained  in 
cabinets  or  records  are  maintained 
electronically. 

RETRKVAMUTY: 

Paper  records  are  retrieved  by  name. 
Electronic  records  are  accessed  by  social 
security  number. 

SAFEQUAR08: 

Files  are  kept  in  areas  that  are  locked 
after  business  hours.  Access  to  records 
is  limited  to  authorized  individuals. 

RETBmON  AND  disposal: 

In  accordance  with  National  Archives 
and  Records  Administration  General 
Records  Schedule  requirements  for 
payroll-related  records. 

SYtTEM  KUNAQBt^)  AND  ADDRESS: 

Chief.  Human  Resources  Division, 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive.  McLean.  VA  22102-5090. 

NOHRCATION  PROCSMRE: 

All  Inquiries  about  this  system  of 
records  shall  be  addressed  to:  Privacy 
Act  Officer,  Farm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean.  VA  22102-5090. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  shall 
be  directed  to:  Privacy  Act  Officer.  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 
as  provided  in  12  CFR  part  603. 

CONTESHNG  RECORD  PROCBMiRES: 

Requests  for  amendments  to  a  record 
shall  be  directed  to:  Privacy  Act  Officer, 
Farm  Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090. 
as  provided  in  12  CFR  part  603. 

RECOM)  SOURCE  CATEOORKS: 

Individual  on  whom  the  record  is 
maintained.  FCA  employees  who 
approve  the  records. 

Dated:  October  IS,  1997. 
Floyd  Fithian. 

Secretary,  Farm  Credit  Administration  Board. 
(PR  Doc  97-27789  Filed  10-20-97;  8:45  am] 

■UJNQ  CODE  B7W-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  97-2203]     ^ 

Notice  Of  Teiecommtinications  Relay 
ServicM  (TRS)  Applications  for  Stale 
Certification  Accepted  (CC  Docket  Na 
9»-«71)  . 

Released:  October  IS,  1997. 

Notice  is  hereby  given  that  the  states 
listed  beloW  have  applied  to  the 
Commission  for  State 
Telecommunications  Relay  Service 
(TRS)  Certification.  Current  state 
cettificati<nis  expire  July  25. 1998. 
Applications  for  certification,  covering 
the  five  year  period  of  July  26. 1998  to 
July  25,  2003,  must  demonstrate  that  the 
state  TRS  program  complies  with  the 
Commission's  rules  for  the  provisicm  of 
TRS,  pursuant  to  Title  IV  of  the 
Americans  with  Disabilities  Act  (ADA). 
47  U.S.C  §  225.  These  rules  are  codified 
at  47  CFR  §§64.601-605. 

Copies  of  applications  for  certification 
are  available  for  public  inspection  at  the 
Commission's  Cranmon  Carrier  Bureau, 
Network  Services  Division,  Room  235, 
2000  M  Street,  N.W.,  Washington.  D.C. 
Monday  through  Thursday,  8:30  AM  to 
3:00  PM  (closed  12:30  to  1:30  PM)  and 
the  FCC  Reference  Center,  Room  239. 
1919  M  Street,  N.W.,  Washington,  D.C. 
dally,  from  9:00  AM  to  4:30  PM. 
Interested  persons  may  file  comments 
on  or  before  December  12, 1997. 
Comments  should  reference  the  relevant 
state  file  number  of  the  state  application 
that  is  being  commented  upon.  One 
original  and  five  copies  of  all  comments 
must  be  sent  to  William  F.  Caton,  Acting 
Secretary,  Federal  Commimications 
Commission.  1919  M  Stioet,.N.W.. 
Washington,  D.C  20554.  Two  copies       ^ 
also  should  be  sent  to  the  Network    ,^^ 
Services  Division,  Common  Carrier 
Bureau,  2000  M  Street,  N.W.,  Room  235, 
Washington.  D.C.  20554. 

A  number  of  state  TRS  programs 
oirrently  holding  FCC  certification  have 
Coiled  to  apply  for  recertification. 
Applications  reteived  after  October  1. 
1997,  for  which  no  extension  has  been 
requested  before  October  1, 1997,  must 
be  accompanied  by  a  petition  explaining 
the  circumstances  of  the  late-filing  and 
requesting  acceptance  of  the  late-filed^ 
application. 
FiJfe  No:  TRS-97-42 
Applicant:  Nebraska  Public  Service 

Commission . 
State  of  Nebraska 
FiieAfo:TRS-97-49 
Applicant:  North  Dakota  Information 

Services  Division 
State  of  North  Dakota 


For  further  information,  contact  Al 
McOoud,  (202)  418-2499. 
amccloud9fcc.gov.  or  Andy  Firth.  (202) 
418-2224  (TTY),  afirth«fcc.gov,  at  the  ' 
Networic  Services  Division,  Common 
Carrier  Biireau,  Federal 
Commimications  Commission. 

Federal  Communicatioiu  Commission. 
SUrlayS-Sens. 
Qiief,  PuUication$  Braitch. 
(FR  Doc  97-27826  Filed  10-20-47;  8:45  am] 
oqpc«n»-ai-P 


1994,  and  a  re-charter  was  issued  on 
February  26. 1996. 


FEDERAL  DEPOSUINSURAflCE 
CORPORATION 

Affordable  Housing  Advisory  Board 
Masting 

AQENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  of  meeting.         ' 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C  App..  established  by  the 
Resolution  'Trust  Corporation 
Completion  Act,  Pub.  L.  No.  103-204. 
§  14(b),  107  StaL  2369,  2393-2395 
(1993),  announcement  is  hereby 
published  of  the  Affordable  Housing 
Advisory  Board  (AHAB)  meeting.  The 
meeting  is  open  to  the  public. 
DATES:  The  Federal  Deposit  Insurance 
Corporation,  Afibrdable  Housing 
Advisory  Board  will  hold  its  second 
meeting  of  1997  on  Wednesday, 
November  5,  in  Washington.  D.C.  from 
9:00  a.m.  to  11:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  following  location:  Federal  Deposit 
Insurance  Corporation,  Board  Room. 
550  17th  Street,  NW,  Room  6010. 
Washington,  D.C.  20429. 
TOR  FURTHER  MPQRMATION  CONTACT. 
Danita  M.C.  Walker.  Committee 
Management  Officer,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW,  Room  (F-3038),  Washington,  D.C 
20249,  (202)  898-6711. 
SUPPLEMBfTARY  MFORMATKM:  The 
Affordable  Housing  Advisory  Board 
(AHAB)  consists  of  the  Secretary  of 
Housing  and  Urban  Development  (HUD) 
or  delegate;  the  Chairperson  of  the 
Board  of  Directors  of  the  FDIC,  or 
delegate;  the  Chairperson  of  the  Thrift 
Depositor  Protection  Oversight  Board,  or 
delegate;  foiir  persons  appointed  by  the 
General  Deputy  Assistant  Secretary  of 
HUD  who  represent  the  interests  of 
individuals  and  organizations  involved 
in  using  the  affordable  housing 
programs,  and  two  members  of  the 
Regional  Advisory  Board.  The  AHAB's 
original  charter  was  issued  March  9, 


An  agenda  vrili  be  available  at  the 
meeting.  At  this  session,  the  AHAB  will 
review  the  status  and  receive  reports  on  • 
four  topics:  (1)  Status  of  legislative 
change  for  Affordable  Housiitg  Advisory 
Board  meetings;  (2)  Status  report  on 
FDIC  A^irdaUe  Housing  Program:  and 
(3)  Panel  discussion  on  roles  regulators 
can  play  in  CscilitatiDg  affordable 
housing.  The  AHAB  will  develop 
recommendations  at  the  conclusion  of 
the  Board  meeting.  The  AHAB's 
chairperson  or  its  Delegated  Federal 
Officer  may  authorize  a  member  or 
members  of  the  public  to  address  the 
AHAB  during  the  public  forum  portion 
of  the  session. 

Statemeat 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  ttte  Affordable 
Housing  Advisory  Board  prior  to  or  at 
the  meeting.  Seating  for  the  public  is 
available  on  a  first-come  first-served 
basis. 

Dated:  October  16, 1997. 
DuiU  MX.  Walker. 
Committee  Management  Offkxr,  Federal 
Deposit  Insurance  Corporation. 
|FR  Doc.  97-27884  Filed  10-20-97;  8:45  am] 
MhUNO  cow  sn^-tt-M 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

.  '■•■'■ 
Agency  Infonnation  CoHsellon  Aethrtty 
Under  0MB  Review 

AQENCY:  Federal  Labor  Relations 

Authority. 

Acnow:  Notice. -. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.],  this  notice  aimounces  that 
the  information  collection  request 
described  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget.  ^ 
(0MB)  for  review.  The  Federal  Labor 
Relations  Authority  (FLRA)  is 
requesting  an  emergency  approval  by 
October  31, 1997,  in  accordance  with  5 
CFR  1320.13.  In  order  that  OMB  will^ 
have  an  opportunity  to  consider 
comments  from  interested  individuals 
on  the  information  collection  request 
described  below,  such  comments  shoxild 
be  submitted  to  OMB  on  or  before 
October  28, 1997. 

ADDRESSES:  Nancy  Speight,  Director  of 
Program  Development,  Office  of  the 
General  Counsel,  Federal  Labor 
Relations  Authority,  Suite  210, 607  14th 
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St.,  N.W.,  Washington,  D.C.  20424. 
Joseph  Lackey,  Paperwork  Clearance 
Officer  for  the  FLRA.  Office  of 
Management  and  Budget,  725  17th  St, 
N.W.,  Rocm  10235,  Washington,  D.C. 
20503. 


FOn^URTMBI  MPOMMTKM:  For  mora 
information,  to  submit  comments  or  to 
requests  copy  of  the  OMB  submission, 
please  contact  Nancy  Speight  at  the 
address  listed  above  or  by  telepbcme  at 
202-462-6680  ext  205.  Interested 
parties  may  also  submit  commenti  to 
Joseph  Lackey  at  the  address  given 
abow. 

aUPPLfiMBfTAIIY  MFORMAT10N: 

TltierCustomer  SetisfiKtion  Survey. 

Needs  and  Uses:  The  Customer 
Setis&Glion  Survey  will  be 
disseminated  to  persons  "iiiHi>g  use  of 
the  services  and  procedures  of  the 
FLRA,  to  obtain  input  as  to  the  degree 
of  success  the  t^mcf  has  achieved  in 
meeting  the  ohfective  of  its  Strategic 
Plan  concerning  providing  high  cjuality 
services  in  timely  resolving  disputes  in 
the  fsderal  sector  labor-management 
relations  community. 

Respondents:  Approximately  200 
persons,  within  the  meaning  of  5  CFR 
1320.3(k),  who  are  representatives  of 
labor  organizations  and  are  not  federal 
employees.  In  addition,  approximately 
4500  {sdetal  employees  who  are  either 
representatives  of  labor  organizations  or 
of  management  of  various  employer 
agencies  of  the  executive  branch  will 
also  receive  the  Survey.  ' 

Estimated  Annua]  Burden:  30  minutes 
per  response;  200  respondents  for  the 
purposes  of  burden  calculation  under 
the  Paperwork  Reduction  Act;  100  total 
annual  burden  hours. 

Dated:  October  IS.  iM7. 
Se^nsMs. 
ExecttthmDincttx^.FLRA. 
IFR  Doc  97-27733  niad  10-20^7;  8:45  am| 
isnr-tt-# 


FEDERAL  MARfTIME  COiMHSSION 
SunshkM  Act  MMttng 

Agmcy  Holding  the  Meeting:  Federal 
Maritime  Commission. 

Tune  and  Date:  12:30  PM.-OcUAmt 
17, 1997. 

Place:  800  North  Capitol  Street, 
N.W.— Room  1000,  Washington.  D.C 

Sfotiis.aoaed. 

Matter(s)  to  be  Considered: 

1.  Docket  No.  96-20— Port 
Restrictions  and  Requirements  in 
the  United  States/Japan  Trade 


Contact  Person  forMore  Information: 
Joseph  C.  Polking,  Secretary.  (20?J  523- 
5725. 

Jssef^C  PeUdi^ 
Secretaiy. 

(FRDoc  97-28024  FiM  10-17-97;  3»«3  pm] 

t^COOti 


Chanf*  In  Bank  Control  NoticM; 
AosutoWons  of  Sharas  of  a«ik8  or 
Bank  Holding  Companlw 

Hie  notificants  listed  below  haVe 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  Ifll7(}7)  and  § 
225.41  ot4he  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  Eactors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  par^reph  7  of  the  Act  (12 
U.S.C.  1817(jX7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  incycated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  exfHess  their 
views  in  writing  to  tiie  Reserve  Ran^ 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  latar  th^in 
November  4. 1997. 

A.  Feikrai  teeerTs  Bank  of  St  Louis 
(Randall  C  Sumner.  Vice  President]  411 
Locust  Street,  St  Louis.  Missouri  63102- 
2034: 

1 .  Rogers  Family  Limited  Partnership 
No.  2.  and  Doyle  W.  Rogers.  General 
Partner,  Batesville,  Arkansas;  to  acquire 
voting  shares  of  Rogers  Bancshares,  Inc., 
Little  Rock.  Arkansas,  and  thereby 
indirectly  acquire  Metropolitan  National 
Bank.  Little  Rock.  Arkansas. 

Board  of  Govgmora  of  the  Federal  Reserve 
System.  October  15, 1997. 

D&puty  Secntary  of  the  Board. 

(FR  Doc  97-27752  Filed  10-20-97;  8:45  am] 

■UJM  OOOC  tti»«-r 


FEDERAL  RESERVE  SYSTEM 

Formatluna  of.  Acqulaitkino  by,  «id 
Morgan  of  Bank  HoWing  Companiaa 

The  companies  listed  in  this  notice 
hav^  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to'  vote  shares  of  a  bank  or 


bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owmed  by  the  bank  holding  company, 
including  the  companies  Tisted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appiicatfon  also  wlHte 
availidtle  for  inspection  at  the  offices  of 
the  Board  ofCovemors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumeated  in 
the  BHC  Act  (12  U.SjC.  1842(c)):  If  the 
proposal  also  invohres  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  Of  die 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbenlSng 
activities  will  be  conducted  throu^out 
the  United  Sutes. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  latar  than  November  14. 
1997. 

A.  Federal  Kaaeive  Bank  of  OaUM 

(Genie  D.  Short.  Vice  President)  2200  v 
North  Pearl  Street.  Dallas,  Texas  75201^ 
2272: 

1.  WNB  Bancshares,  Inc..  Odessa. 
Texas;  to  acquire  at  least  51  percmt  of 
the  voting  shares  of  City  National  Bank. 
Austin.  Texas,  a  denovo  bank. 

Board  of  Goveraon  of  the  Federal  Reserve 
System.  Octobv  IS,  1997. 


I. 

Deputy  Secretary  of  the  Board. 
[FR  Doc  97-27753  Filed  10-20-97;  8:45  am] 
I  oooc  asie-et-r 


FEDERAL  RESERVE  SYSTEM 

Notioa  of  Propoaate  to  Engaga  m 
Parmlaalbia  Nonbanking  AdMttaa  or 
to  Acquira  Companiaa  that  W9 
Engagad  In  ParmlaaMa  Nonbanking 
Actlvttiaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acqiure  or  control  voting  sectirities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
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Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  4, 1997. 


.  A.EedaralBeserveBankofNew 
Yori(  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
.^New  York  10045-0001: 

1.  The  Toronto-Dominion  Bank, 
Toronto,  Canada,  and  Waterhouse 
Investors  Services,  Inc.,  New  Yorit,  New 
YorifL;  to  acquire  Kennedy  Cabot  ft  Co., 
Beverly  Hills,  California,  and  thereby 
engage  in  investment  advisory  activities 
and  securities  brokerage  and  riskless 
principal  activities,  purstiant  to  §§ 
225.28  (b)(6)  and  (7)  of  the  Board's 
Regulation  Y. 

B.  Federal  Basai  le  9mA  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St  Louis.  Missouri  63102- 
2034: 

1.  Louisville  Development  Bancorp, 
Inc..  Louisville,  Kentucky:  to  acquire 
Louisville  Enterprise  Center,  Inc., 
Louisville,  Kentucky,  and  thereby 
engage  in  community  development 
activities,  punuant  to  §  225.28(b)(12)  of 
the  Board's  Regulation  Y. 

Board  of  GovemoiB  of  the  Federal  Reserve 
System,  October  15, 1997. 
JemifcrJ.likenBi 
Deputy  Secretary  of  the  BoanL 
(FR  Doc.  97-27751  Filed  10-20-97;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 

Fadaral  Opan  Markat  Commitlaa; 
Domaattc  Poitey  Dliactlva  of  Auguat 
19.1M7: 

La  accordance  mth  §  271.5  of  its  niles 
regarding-availdiility  of  information  (12 
CFR  part  271).  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  August  19, 1997.^ 


<  Copiw  of  the  MinntM  of  the  Federal  Opai 
Market  Comminee  meeting  of  August  19.  1997, 
which  include  the  domeetic  policy  directive  iwued 
at  that  meeting,  an  available  upon  request  to  the 
Board  of  Goveroors  of  the  Fed«ral  Reserve  System, 
Washington,  D.C  20SS1.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  raport. 


The  directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  economic  activity 
is  expanding  at  a  moderate  pace.  In 
labor  markets,  hiring  remained  robust  at 
midyear,  and  the  civilian 
imemployment  rate,  at  4.8  percent  in 
July,  matched  its  low  for  the  current 
economic  expansion.  Industrial 
production  increased  relatively  slowly 
in  July,  owing  in  part  to  a  temporary 
drop  in  motor  vehicle  assemblies.  Retail 
sales  rose  briskly  in  June  and  July  after 
having  changed  little  over  the  preceding 
three  months.  Housing  starts  rebounded 
in  June  and  July  after  having  weakened 
in  May.  Business  fixed  investment 
increased  substantially  further  in  the 
second  quarter  and  available  indicators 
point  to  further  sizable  gains  in  the 
current  quarter.  The  nominal  deficit  on 
U.S.  trade  in  goods  and  services 
narrowed  sli^tly  on  balance  over  April 
and  May  from  its  dovtrnward-revised 
average  rate  in  the  first  quarter.  Price 
inflation  has  remained  subdued  and 
increases  in  labor  compensation  have 
been  moderate. 

Maricet  interest  rates  generally  have 
declined  somewhat  further  since  the 
start  of  the  Committee  meeting  on  July 
1-2, 1997.  Share  prices  in  equity 
markets  have  increased  on  balance.  In 
foreign  exchange  markets,  the  trade- 
weighted  value  of  the  dollar  in  terms  of 
the  other  G-10  currencies  rose 
significantly  on  balance  over  the 
intermeeting  period. 

Aftn  fluctuating  sharply  from  April  to 
May,  growth  of  M2  was  at  a  moderate 
pace  over  June  and  July  and  that  of  M3 
picked  upto  a  relatively  rapid  rate.  For 
the  year  through  July,  M2  expanded  at 
a  rate  near  die  upper  bound  of  its  range 
for  the  year  and  M3  at  a  rate  appreci^ly 
above  the  upper  bound  of  its  range. 
Total  domestic  nonfinancial  debt  has 
continued  to.expand  in  recent  months  at 
a  rate  near  the  middle  of  its  range. 

The  Federal  Open  Mariiet  Committ^ 
seeks  monetary  and  flnnnrinl  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output 
In  furtherance  of  these  objectives,  the 
Committee  at  its  meeting  in  July 
reaffirmed  the  ranges  it  had  established 
in  February  for  growth  of  M2  and  M3  of 
1  to  5  percent  and  2  to  6  percent 
respectively,  measured  from  the  fourth 
quiiffter  of  1996  to  the  fourth  quarter  of 
1997.  The  range  for  growth  of  total 
domestic  nonfinancial  debt  was 
maintained  at  3  to  7  percent  for  the  year. 
For  1988.  the  Committee  agreed  on  a 
tentative  basis  to  set  the  same  ranges  as 
in  1997  for  growth  of  the  monetary 
aggregates  and  debt,  measured  from  the 
fourth  quarter  of  1997  to  the  fourth 


quarter  of  1998.  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  thefr 
velocities,  and  developments  in  the 
economy  and  financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  around  5-1/ 
2  percent  In  the  context  of  the 
Committee's  long-nm  objectives  for 
price  stability  and  sustainable  economic 
growth,  and  giving  careful  consideration 
to  economic,  financial,  and  monetary 
developments,  a  somewhat  higher 
federal  funds  rate  would  or  a  slightly 
lower  federal  ftmds  rate  might  be 
acceptable  in  the  intermeeting  period. 
The  contemplated  reserve  conditions 
are  expected  to  be  consistmt  with 
moderate  growth  in  M2  and  M3  over 
coming  months. 

By  order  of  the  Federal  Open  Market 
Committee,  October  S,  1997. 
DaaaldL.Koha 

Secielaiy.  Fedem/  Open  hkuket  Commiflwe. 
[FR  Doc  97-27775  Filed  M-20-97: 8:45  am) 


GENERAL  ACCOUNTINQ  OFFICE 

Fadaral  Accounting  Standarda 
Adviaory  Aoanl  MaaUng 

AQENCY:  General  Accoimting  Office. 
AOnow;  Notice  of  October  meeting. 

summary:  Pursuant  to  section  10(aH2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  givm  that  the  Federal 
Accounting  Standards  Advisory  Board 
will  meet  on  Friday,  October  24, 1997, 
from  9:00  a.m.  to  4:00  p.m.  in  Room 
7C13  of  the  General  Accotmting  Office 
building,  441  G  St,  N.W.,  Washington. 
D.C 

The  purpose  of  the  meeting  is  to 
tliscuss  the  following  issues:  (1)  Natural 
Resources;  (2)  Pension  Costs;  (3)  a 
request  for  guidance  on  the  Property. 
Plant  and  Equipment  (PP&E)  Standard; 
(4)  Government-Wide  Supplementary 
Stewardship  Reporting  Exposure  Draft 
comments;  (5)  PP&E  Technical 
Corrections  and  Amendments;  and  (6) 
Social  Insurance.  Any  interested  person 
may  attend  the  meeting  as  an  observer. 
Board  discussions  and  reviews  are  open 
to  the  public. 

FOR  FURTMER  MFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director.  441 
G  St,  N.W.,  Room  3B18,  Washington, 
D.C.  20548,  or  call  (202)  512-7350. 

Antharit^  Federal  Advisory  Committee 
Act  Pub.  L.  No.  92-463,  Section  10(a)(2).  86 
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SUU.  770.  774  (1972)  (current  venion  at  5 
U.S.C  app.  section  10(a)(2)  (1988);  41  CFR 
101-«.1015  (1990). 

Datad:  October  15. 1997. 

WwmifhLCamm,  **' 

Executive  Director. 

(FR  Doc  97-27747  Piled  l»-20-«7: 8:45  am) 
I  OOOE  1«ie-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nadonal  CommNlM  on  Vital  and  HMNh 


Purusant  to  the  Federal  Advisoiy 
Committee  Act.  the  Department  of 
Health  and  Human  Sendees  announces 
the  ioUowiiig  adviabiy  committee 
meeting. 

Nana:  National  Committee  on  Vital 
and  Health  SUtistics  (NCVHS). 

rimes  and  Datet:  9KX)  a;.m.-5:30  p.m., 
Novemher  5. 1997;  9:00  Lin.-4:15  pjn.. 
Novunbere.  1997. 

Fface;  Conference  Room  303A-339A. 
Hubert  H.  Hxunphiey  Building.  200 
Inde^Mndence  Avenue  S.W.. 
Washington  D.C  20201. 
Status:  Open. 

Purpose:  The  meeting  wrill  Sdcus  on  a 
variety  of  data  policy  and  privacy 
issues.  The  Committee  vrill  review  its 
progress  and  consider  next  steps  in 
addressing  new  responsibilities  ia 
health  data  standards  and  health 
information  privacy  as  outlined  in  the 
administrative  simplification  provisions 
of  P.L.  104-191.  the  Health  Insurance 
Portability  and  Accountability  Act  at 
1996  (HIPAA),  as  well  as  on  related 
matters.  Departmeot  officials  will  brief 
the  Committee  on  recent  activities  of  the 
HHS  Data  Council,  the  status  of  19IS 
activities  in  implementing  the 
administrative  simplificatioa  provisions 
(rfPX.  104-191.  and  related  date  policy 
•ctivitias. 

The  Committee  also  will  hear  a 
briefing  en  data  needs  aiid  issues  by  the 
Director  of  the  National  Cento'  Cor 
Health  Statistics.  Presenlations  also  ase 
schedued  relating  to  the  President's 
Commission  on  Quality  and  Consiunm' 
Protection,  the  National  Vital  Statistics 
Program  and  Standard  Cmtificates,  and 
confidentiality  and  anti-discrimination 
issues  in  genetic  testing.  Breakout 
sessions  are  planned  for  the 
Subcommittee  on  Health  Data  Needs. 
Standards  and  Security,  the 
Subcommittee  (m  Privacy  and 
Confidentiality,  and  the  Subcommittee 
on  Population-Specific  Issues.  In 
addition,  the  Committee  will  diiicusg  its 
recent  recommendations  relating  to  the 
imique  health  identifier  for  individuals. 
and  will  discuss  priorities  and  work 


plans.  All  topics  are  tentative  and 
subject  to  change.  Please  check  the 
NCVHS  website  for  a  detailed  agenda. 

Contact  Person  for  More  Information: 
Substantive  information  as  well  as 
summaries  of  the  meeting  and  a  roster 
of  committee  members  may  be  obtained 
by  visiting  the  NCVHS  website  (http:// 
aspe.os.dhhs.gov/ncvhs)  or  by  calling 
James  Scanlon.  NCVHS  Executive  Staff 
Director,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation, 
KiHS.  Room  440-^  Humphrey 
Building.  200  Independence  Avenue 
S.W..  Washington.  D.C.  20201. 
telei^ione  (202)  690-7100,  or  Marjorie 
S.  Greenberg.  Executive  Secretary, 
NCVHS,  NCHS.  CDC.  Room  1100. 
Presidential  Buildii^  5525  Beloest 
Road.  Hyattsville,  Maryland  20782. 
telephone  301/436-7050. 
Datad:  October  14.  M97. 


Dinetor.  DMnon  of  Data  Policy. 
(FR  Doa  97-27825  Filed  10-20-97;  8:45  am) 
aH4wi- 


OEPARTMBTT  OF  HEALTH  AND 
HUMAN  SERVICES 


Agancf  for  Tojdc 


I  o(  Sdaninie  CounaolOf% 
A^aAcy  for  Toxic 


In  accordance  with  section  10(aX2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Agency  for  Toxic 
Stdistances  and  Disease  Registry 
(ATSDR)  announces  the  following 
committee  meeting. 

Name:  Board  ofScimtific  Counaelon. 
Agency  for  Toxic  Substances  and 
Disease  Registry  (BSC.  ATa)R). 

Times  aad  Dates:  9  a.m.-5  pjn., 
Novembw  19, 1997.  and  8:30  ajn.-« 
p.m..  November  20, 1997. 

jPlace:  AT^R.  35  Executive  Park 
Mve,  Training  Room,  AtlanU.  Georgia 
30329. 

Status;  Open  to  the  public,  limited  by 
the  wpmcm  available.  The  meeting  room 
accommodates  approximately  60 
people. 

Purpoee:  The  Board  of  Scientific 
Counselors,  ATSDR,  advises  the 
Secretary;  the  Assistant  Secretary  ka 
Health;  and  the  Administrator.  ATSDR, 
on  ATSDR  programs  to  ensure  scientific 
quality,  timeliness,  utility,  and 
dissemination  of  results.  Specifically, 
the  Board  advises  on  the  adequacy  of 
the  science  in  ATSDR-supported 
research,  emwging  problems  that 
require  scientific  investigation,  acctiracy 
and  currency  of  the  science  in  ATSDR 


reports,  and  program  areas  to  emphasize 
and/ or  to  de-emphasize. 

Matters  To  Be  Discussed:  Agenda 
items  will  include  introduction  of 
members  and  special  consultants  to  the 
Community/Tribal  Subcommittee, 
updates  on  ATSDR  medical  monitoring 
at  Hanford  and  Bunker  Hill,  ATSDR's 
methyl  parathion  experience,  the 
programs  and  activities  of  the  ATSDR 
Office  of  Urban  AfEairs,  the  Great  Lakes 
Human  Health  Effects  Research,  the 
ATSDR  Child  Health  hiitiative.  and  the 
National  Institute  of  Environmental 
Health  Sciences  Worker  Safety  and 
Training  Program;  a  discussion  on 
ATSDR/Native  American  cooperation; 
an  overview  for  determining 
contaminant  levels  in  water  distribution 
systems;  and  a  presentation  of  ATSDR's 
interim  policy  on  dioxins  in  soil. 

Written  comments  are  welcome  op** 
should  be  received  by  the  contact 
person  listed  below  prior  to  the  openiag 
ai  the  meeting. 

Agenda  items  an  subject  to  change  as 
priorities  dictate. 


OONTIACr  PBVOW  RM  MOHE 
MFOfMAlKM:  Charles  Xintaias,  ScJ)., 
Executive  Secretary,  BSC,  ATSDR.  M/S 
E-2a,  1600  diflon  Road.  NE..  Atlanta, 
Georgia  30333.  telephone  404/639- 
070i. 

Dated:  October  9. 1997. 


h 

Director,  lidanagMneat  AnafytiM  and  Serriem 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Ooc  97-27793  FUed  1O-20-97: 8:45  am] 


DEPARTMENT  OF  HEALTH  Afff> 
HUMAN  SERVICES 


Canlara  for 


oanvM  ano 


CWaMM  Arfvlaory 

naenn  oonno 

atDtuailwiMHofCwanylDOQ 


In  accordance  with  section  10(aX2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centen  for  Disease 
Control  and  Prevention  (CDC)  annnMnn? 
the  following  meeting. 

Mune;  Qtizans  Advisory  Committee 
on  Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Femald  Health 
Effscts  Subcommittee. 

Times  and  Dates:  1  p.m.-9  p.m., 
November  5,  1997,  and  8:30  a.m.-5 
p.m.,  November  6, 1997. 
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Fibce;  The  Plantation,  9660  Dry  Fork 
Road.  Harrison,  Ohio  45020,  telephone 
513/367-5610. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  50 
people. 

Badcground:  Under  a  Memorandum 
of  Understanding  (MOU)  signed  in 
December  1990  with  DOE  and  replaced 
by  an  MOU  signed  in  1996,  dw 
Department  of  Health  and  Human 
Services  (HHS)  vras  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE  - 
focilities,  woricers  at  DOE  focilities.  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  use. 
HHS  del^ated  program  responsibility 
to  CDC 

In  addition,  an  MOU  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  undw 
sections  104. 105. 107,  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfiind").  These 
activities  include  health  consultations 
and  public  heelth  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfimd  National  Priorities  List  and 
at  sitae  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
stutlies,  health  siuveillance.  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

Purpose:  This  subcommittee  is 
charged  vrith  providing  advice  and 
recommendations  to  the  Director.  CDC, 
and  the  Administrator,  ATSDR. 
regarding  community,  American  Indian 
Tribes,  and  labor  concerns  pertaining  to 
CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site. 
The  purpose  of  this  meeting  is  to 
provide  a  forum  for  community, 
American  Indian  Tribal,  and  labor 
interaction  and  serve  as  a  vehicle  for 
mmmunify  concem  to  be  expressed  as 
advice  and  recommendations  to  CDC 
and  ATSDR. 

Matters  To  Be  Discussed:  Agenda 
items  include:  presentations  from  the 
National  Center  for  Environmental 
Health  (NCEH)  regarding  current 
activities,  the  National  Institute  for 
Occupational  Safety  and  Health  and 
ATSDR  %vill  provide  updates  on  the 
progress  of  current  studies,  and  an 
overview  of  the  Femald  Health  Efiiscts 


Subcommittee's  mission  and  activities 
will  be  part  of  the  evening  session. 

Agenda  items  we  subject  to  change  as 
priorities  dictate. 

CONTACT  PBttON  FOR  MORE  MFORMAT10N: 
Steven  A.  Adams,  Radiation  Studies 
Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  NCEH,  CDC, 
4770  Buford  Highway,  NE.  (M/S  F-35), 
Atlanta,  Georgia  30341-3724,  telephone 
770/486-7040,  FAX  770/486-7044. 

Datad:  October  IS,  1997. 
HamcjCWntk, 

Acting  Director,  Managemeia  Analysis  and 
Services  Office,  Centers  for  Disease  Ctmtrol 
and  Prevention  (CDC). 

[FR  Doc  97-27792  Filed  10-20-07;  8.45  am] 
MUJNQ  oooe  4i«*-ia-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SBWICES 


CanlaFa  for 
Pfwantion 


Control  and 


Advlaory  Commltlaa  for  Injury 
Prawantlon  and  Control:  Moattng 

In  accordance  with  section  10(aH2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimounces  the  following  committee 
meeting. 

Nome:  Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC). 

Time  and  Date:  1-4:30  p.m..  November  18. 
1997. 

Place:  Sheraton  Washin^n  Hotel.  2860 
Woodley  Road  at  Connecticut  Avenue.  NW, 
Washington,  DC  20008. 

Status:  Open  to  the  public,  limited  oxily  by 
the  space  available. 

Piupose:  The  Committee  advises  and 
makes  recommendations  to  the  Secretary,  the 
Assistant  Secretary  for  Health,  and  the 
Director,  CDC.  regarding  feasible  goals  for  die 
prevention  and  control  of  injury.  The 
Committee  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities,  and  reviews  progress  toward  injury 
prevention  and  control.  The  Conunittee 
provides  advice  on  the  appropriate  helanne 
and  mix  of  intramural  and  extramural 
research,  including  laboratory  research,  and 
provides  guidance  on  intramural  and 
extramural  scientific  program  matters,  both 
present  and  future,  particularly  &om  a  long- 
range  viewpoint  Tlu  Committee  provides 
second-level  scientific  and  programmatic 
review  for  applications  for  research  grants, 
cooperative  agreements,  and  training  grants 
relaited  to  injury  control  and  violence 
{Mevention.  and  recommends  approval  of 
projects  that  merit  further  considnation  Cor 
funding  support  The  Committee 
recommends  areas  of  research  to  be 
supported  by  contracts  and  provides  concept 
review  of  program  proposals  and 
announcements. 

Matters  To  Be  Discussed:  The  Science  md 
Program  Review  Work  Group  (SPRWG)  will 


meet  to  discuss  a  research  grants  tipdata. 
upcoming  program  announcements,  and 
related  issues.  Following  the  Work  Croup 
meeting,  the  full  Committee  will  meet  to 
discuss  (1)  Safe  America  Partnership 
Coudcil;  (2)  National  Partnership  Council 
including  Federal  and  corporate  components; 
(3)  a  report  from  S^WC;  and  (4)  sUtus  of 
the  Institute  of  Medicine  study  on  iiquiy 
preveitfioa  and  oontroL 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  more  Information: 
Mr.  Thomas  E.  Blakeney,  Executive 
Secretary.  AOPC,  National  Center  for 
Injury  Prevention  and  Control,  CDC, 
4770  Buford  Highway,  NE.  M/S  K61, 
Atlanta,  Georgia  30341-3724.  tdephone 
770/466-1481. 

Dated:  October  IS,  1097. 
NancyCEba^ 

Acting  DiTecltx;Managemmt  Analysis  and 
Services  Office,  Centers  for  Disease  Contnd 
and  Prevention  (CDC). 

[FR  Doc.  97-27786  Filed  10-2O-97;  8:45  am] 
■LUNQ  COOK  4ias-ia-i» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdnHmatraUon 

Dannatologic  and  Ophthalmic  Druga 
Advlaory  Commltlaa:  Notica  of  Maattng 

AOBICY:  Food  and  Drug  Administntion. 

HHS. 

action:  Notice. 


This  notice  announces  a  fordicoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Dermatologic 
and  Ophthalmic  Drugs  Advisory 
Committee. 

General  Function  of  the  Conutdttee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  13  and  14, 1997,  8:30 
a.m.  to  5:30  p.m. 

Locatimr.  Holiday  hm,  Versailles 
Ballrooms  I  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Tracy  Riley  or  Angle 
Whitacre,  Center  for  Drug  Evaluation 
and  Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-5455,  or 
FDA  Advisory  Committee  Information 
Line, 1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12534.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 
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Agenda:  On  November  13.  1997.  the 
committee  will  discuss  new  drug 
application  (NDA)  20-788,  Propecia^T^ 
(finasteride  1  milligram  tablets,  Merck 
Research  Laboratories),  for  treatment  of 
androgenetic  alopecia  to  Increase  hair 
growth  and  to  prevent  further  hair  loss. 
On  November  14, 1997,  the  committee 
will  participate  in  a  scientific 
discussion  of  rliniml  trial  design 
questions  for  products  intended  for  the 
treatment  of  bum  wounds.  This  is  one 
segment  of  an  overall  effort  by  the 
agency  to  develop  a  guidance  document 
on  wound  healing  products. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  4,  1997.  Oral 
presentations  from  the  public  wrill  be 
sciheduled  between  approximately  8:30 
a.m.  and  9  ajn.,  and  between 
approximately  1  pjm.  and  1:30  p.m.  on 
both  days.  Time  allotted  for  each 
presentation  may  be  limited.  Thoee 
desiring  to  make  formal  oral 
preeentations  should  notify  the  contact 
person  before  November  4, 19^7,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  «nH 
addresses  of  proposed  partidpanti,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  Octobar  9. 1M7. 
"•rhiTl  i>  rtfarlMae. 
Deputy  Coauttisaionerfbr  Opemtkma. 
IFR  EXk.  97-27810  Filed  10-20-97;  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Radiological  DawlcM  Panel  of  tfw 
Madteal  Davloaa  AiMaory  Coiwnltlaa; 

AOCNCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public 

Mune  of  Committee:  Radiological 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

Geneml  Function  of  the  Committee: 
To  provide  advice  and 


recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  November  17, 1997,  8:30  a.m. 
to  4:30  ^.m. 

Location:  Corporate  Bldg.,  confarence 
room  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  John  C.  Monahan. 
Center  for  Devices  and  Radiological 
Health  (HFZ-470),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville.  MD  20850.  301-594-1212,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-81 38  (301-443-0572 
in  the  Washington,  DC  area),  code 
12526.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
general  issues  and  vote  on  an  original 
premarket  approval  application  (PMA) 
for  an  ultrasound  bone  sonometer  and 
an  original  PMA  for  a  breast  impedance 
scanner. 

Procedxire:  faterasted  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  Im  made  to  the  contact 
person  by  November  10. 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:45 
a.m.  and  9:45  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  10,  1997.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  Octobar  10, 1997. 
Mkhaol  A.  FriadBua, 
Deputy  CoaunianoaerfoT  Operationa. 
(FR  Doc  07-27817  Piled  10-20-97;  8:45  am) 


DEPARTMBCr  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Deaal  Na  96O-034a| 

Qui<fanc«  for  industry  on  SUPAC-4R: 
immsdiata  Rslaaas  SoNd  Oral  Dosage 
Forms.  Msnufscturtng  Equipmsnt 
Addsndum;  AvsliabilHy 

AOGNCV:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


f:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  Level  1  guidance  for 
industry  entitied  "SUPAC-IR: 
Immediate  Release  SoUd  Oral  Dosage 
Forms — Manufacturing  Equipment 
Addendum."  This  guidance  is  intended 
to  provide  insight  and  zecommendations 
to  pharmaceutical  sponsors  of  new  drug 
applications  (NDA's).  abbreviated  new 
drug  applications  (ANDA's),  and 
abbreviated  antibiotic  applications    ^ 
(AADA's)  who  wish  to  change 
equipnwnt  during  the  postapproval 
period.  This  guidance  document 
represents  the  agency's  currmit  thinking 
on  scale-up  and  postapproval 
equipment  changes  (SUP AC)  for 
immediate  release  dosage  forms 
regulated  by  the  Center  for  Drug 
Evaluation  and  Research  (CDER). 

DATES:  Written  comments  may  be 
submitted  at  any  time. 

AOIMESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluaticm  and  Research.  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  yo\u  requests. 
Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
ParUawn  Dr.,  rm.  1-23,  Rockville.  MO 
20857. 

FOR  FURTHER  SgORMATION  CONTACT:  John 
L.  Smith,  Office  of  Generic  Drugs, 
Center  for  Drug  Evaluation  and  Research 
(HFD-623),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-5848. 
SUPPLaeiTARY  MFORMATKM:  FDA  is 
announcing  the  availability  of  a 
guidance  for  industry  entitied  "SUPAC- 
IR:  Immediate  Release  Solid  Oral  Dosage 
Forms — Manufactiuing  Equipment 
Addendum."  This  guidance  is  intended 
to  provide  recommendations  to 
pharmaceutical  manufacturers  using 
CDER'S  Guidance  for  Industiy  on 
"Immediate  Release  Solid  Oral  Dosage 
Forms,  Scale-Up  and  Post-Approval 
Changes:  Chemistry,  ManufiKitiiring  and 
Controls,  In  Vitro  Dissolution  Testing, 
and  In  Vivo  Bioequivalence 
Documentetion"  (SUPAC-IR),  which 
was  issued  in  November  1995.  The 
manufacturing  equipment  addendum 
may  be  used  in  conjunction  with  the 
SUPAC-IR  guidance  in  determining 
what  documentetion  should  be 
submitted  to  FDA  regarding  equipment 
changes  made  in  accordance  with  the 
lecomjnendations  in  sections  V  and 
VLA  of  the  SUPAC-IR  guidance. 


I 


This  guidance  for  industry  represents 
the  agency's  current  thinking  on  scale- 
up  and  post  approval  equipment 
changes  for  immediate  release  solid  oral 
dosage  forms  regulated  by  CDER.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  end  does  not  operate  to  bind 
FDA  or  the  public  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 

mterested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  oner 
copy.  Comments  and  requests  are  to  be 
identified  with  the  docket  numlwr 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Persons  with  access  to  the  Internet 
may  obtain  copies  of  "SUPAC-IR: 
Immediate*  Release  Solid  Oral  Dosage 
Forms — Manufacturing  Equipment 
Add^dum"  by  using  the  World  Wide 
Web  (WWW)  and  going  to  "http:// 
%vww.fda.gov/cder/guidance/ 
index.htm". 

Dated:  October  14. 1997. 
iniUaaK.Hiibbai4. 
AMSociate  ComnuaMioner  far  Policy 
Cootdination. 

(FR  Doc  97-27738  Filed  10-20-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NstionsI  institutes  of  ilealth 

Qovsmmant-Ownsd  inventions; 
Avallabiiity  for  Ltosnsing 

AOBICY:  National  Institutes  of  Health. 
ACTKM:  Notice. 


The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  fiaderally 
funded  research  and  development 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
AIX>RESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
lilted  below  may  be  obtained  by 
contacting  George  Keller,  Ph.D.. 
Technology  Licensing  Specialist,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 


Boulevard,  Suite  325.  Rockville, 
Maryland  208^-3804;  telephone:  301/ 
496-7057,  ext  246;  fax:  301/402-0220; 
e-mail:  KellerG0od.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Diagnoetic  Reagents  and  Vaccines  for 
Multiple  Genofypei  of  Hepatitia  C  Virus 

J  Bukh,  RH  Miller,  RH  PurceU  (NLMD) 
Serial  Nos.  08/466,601  and  08/468,570 
filed  06  Jun  95  (DIV  of  U.S.  Patent 
5,514,539  issued  07  May  96) 
The  invention  describes  the  complete 
nucleotide  and  deduced  amino  acid 
sequences  of  the  envelope  1  (El)  gene  of 
51  hepatitis  C  virus  (HCV)  isolates  from 
around  the  world  and  the  grouping  of 
these  isolates  into  twelve  distinct  HCV 
genotypes.  More  specifically,  this 
invention  relates  to  the 
oligonucleotides,  peptides  and 
recombinant  proteins  derived  from  the 
envelope  1  gene  sequences  of  these 
isolates  and  to  diagnostic  methods  and 
vaccines  that  employ  these  reagents. 

Antigenk  Proleia  of  Borrelia 
Bnigdorferi 

WJ  Simpson.  TG  Scfawan  (NIAID) 
Serial  No.  08/396,957  filed  01  Mar  95 

CDIV  of  U.S.  Patent  5,470,712  issued 

28  Nov  95) 
This  patent  application  describes  a  39 
kDA  protein-(P39)  that  is  species- 
specific  and  expressed  by  all  North 
American  and  European  B.  burgdorferi 
isolates.  The  discovery  includes  the 
cloning  and  expression  of  the  gene  for 
P39  in  E.  coli  and  the  use  of  P39  as  a 
diagnostic  antigen  for  the  serodiagnosis 
of  Lyme  borreliosis.  The  P39  described 
in  this  invention  report  has  be«i  found 
not  only  to  be  species-specific,  but 
reactive  only  with  hnman  Lyme 
borreliosis  sera.  This  suggests  that  any 
patient's  serum  that  is  shown  to  react  to 
P39,  irrespective  of  the  patient's  clinical 
picture,  can  be  diagnosed  as  having  or 
having  had  Lyme  borreliosis. 

Versatile  Reagent  for  Detecting  MmiBe 
Leukemia  Vi 


LH  Evans.  WJ  Britt  (NIAID) 

Serial  No.  08/046,352  filed  08  Apr  93 

Monoclonal  antibodies  directed  at  the 
proteins  of  murine  leukemia  viruses 
(MuLVS)  have  some  value  as 
immunological  reagents,  but  difEn 
greedy  in  Oieif  applicability.  The  kit 
described  in  this  invention  uses  a 
monoclonal  antibody  designated  83A25. 
which  identifies  almost  ell  ecotropic, 
xenotropic.  polytropic,  and 
amphotropic  Mid^Vs.  It  can  be  used  in 
a  wide  variety  of  procedures,  including 
focal  immunofluorescence  assays  on 


live  or  fixed  monolayns, 
immunoblotting,  immunoprecipitetion. 
immunohistochemic&l,  and  flow 
cytometric  procedures.  This  kit 
overcomes  some  of  the  problems 
associated  with  prior  methods,  vdiich 
may  not  effectively  precipitate  proteins 
or  reect  in  immunoblots,  are  not  capable 
of  detecting  MuLVs  belonging  to  all 
classes  with  a  single  reagent,  and  may 
not  effidentiy  neutralize  all  MuLVs. 

Dated:  Octobar  7, 1997. 

BaiWra  M.  McGaivy,  JJ>. 

Deputy  Director.  Office  of  Technology 
Transfer. 

(FR  Doc  97-27864  Filed  10-20-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  HsaNh 

Nationai  InstHuts  of  AHsrgy  and 
InfsctlousDi ;NotlcsofCiossd 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  ber^jy  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  {SEP)  meeting: 

Name  of  SEP:  Thenpmitic  StiatagiM  tat 
Papiliomavirus  (Telephone  CoQfBraace  Call). 

Date:  October  29, 1997. 

Time:  24)0  p.m.  to  Ad^ouminsnL 

Place:  Teleconference,  6003  Executive 
Boulevard.  Solar  Building,  Room  lAl. 
Bethesda,  MD  20892,  (301)  402-0747. 

Ckmtact  Person:  Dr.  Sayeed  Quraishi. 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C22, 
Bethesda.  MD  20892,  (301)  496-7465. 

Purpose/ Agenda:  To  evaluate  contract 
propoMls. 

The  meeting  will  be  closed  in  aocordanoa 
with  tlie  provisions  set  CDrth  in  sacs. 
552b(c)(4)  and  552b(c)(6),  Tide  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  tzade 
secrets  or  commercial  property  such  as 
patmtable  material  and  personal  inCoimation 
concerning  individuals  associated  with  the 
applications  and/or  proptosals.  the  disclosure 
of  wtiich  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetings  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855.  Immunology,  AUeigic 
and  Immunologic  Diseases  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 


54642 


/  VoL  62,  No.  203  /  Tuesday.  October  21,  1997  /  Notices 


OitKl:  Octobor  15. 1997. 
UVaraa  Y.  StriagfMd. 
GammiYfiw  hdanagianeiU  Officer.  MM. 
(FR  Doc  97-27880  FUad  10-2O-07: 8:45  ami 


OEPAfrTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NMMIMI  ■■UlUIN  Ol  flMHin 


mSTOfMS  Ol  DMrcM 

olCloMdMMllng 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Moow  of  SEP:  National  Institute  of  Dantal 
Raaaarch  Special  Fmphasii  Panal — Rtview  of 
R03  grant  (98-14). 

Dates:  November  5, 1987. 

riiiM:  2:00  p.m. 

Place;  NatclMr  Building.  Rm.  4AN-44P. 
Netiaiial  Institutaa  of  Health.  Bethesda,  MIT' 
20692,  (tolaconferaaca). 

Contact  Penon:  Dr.  Philip  Waahko, 
Scientist  Review  Administrator.  4S00  Canler 
Drive.  Natcher  Building,  Room  4AN-44F, 
Bethesda.  MD  2(^92.  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Daotal 
Research  Special  Emphasis  Panel — Review  of 
R44  grant  (96-12). 

Dates:  November  12, 1997. 

Tijiw:  lOHW  a.m. 

Place:  Natcher  Building.  Rm.  4AN-44F, 
National  Iiutitutes  of  Health,  Bethesda.  MD 
20892,  (teleconflBrenca). 

Contact  Person:  Dr.  PhiUp  Washko, 
Scientist  Review  Administrator,  4500  Center 
Drive,  Natcher  Building.  Room  4AN-44F, 
Bethesda.  MD  20692.  (301)  594-2372. 

Purpoee/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Mame  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel — Review  of 
R03  grant  (98-08). 

Dates:  November  17, 1997. 

rime:  2:30  p.m. 

Pface:  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health.  Bethesda.  MD 
20892.  (telecoolerencs). 

Contact  Person:  Dr.  Philip  Washko. 
Scientist  Review  Administrator,  4500  Canter 
Drive,  Natcher  Building.  Room  4AN~44F, 
Bethesda.  MD  20892.  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel — Review  of 
R03  grant  (98-13). 

Dates:  Novembm  20, 1997. 

Time:  12:00  noon. 

Place:  Natcher  Building.  Rm.  4AN-44F, 
National  Institutes  of  Health.  Bethesda,  MD 
20892,  (teleconference). 

Contact  Person:  Dr.  Pliilip  Washko, 
Scientist  Review  Administrator.  4500  Crater 


Dkive.  Natcher  Building.  Rooo»  4AN-44F, 
BedMsda.  MD  20892.  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applio^dons  and/or  contract  proposals. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(cH4)  and  552b(c)(e),  Tide  5,  U.S.C 
Applications  snd/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  infixmation 
concerning  individuals  sssociated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  mrould  constitute  a  clearly 
nnwananted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  October  15, 19^7. 

Coauninae  Mon^gamcnt  Officer,  NBL 

(FR  Doc.  97-27861  Filed  10-20-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NMNNMI  HMUHIHS  Of  nOBnll 


Nsllonfll  Ifwillulo  on  DMrfnoss  Mid 
OttMT  Communicjllon  Dlsoideci; 
fioiica  ovsMviifig  Of  iiw  DOmnoss  ana 
OUmt  Conmmnicflllon  Dtoofdofs 
ProQnnw  Advtoocy  Comniltloo 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  ther 
Deafiiess  and  Other  Commtmicatitm 
Disorders  Programs  Advisory 
Committee. 

Date:  November  3, 1997. 

Place:  National  Institutes  of  Health.  9000 
Wisconsin  Avenue,  Building  31C,  Conference 
Room  7,  Bethesda,  MD  20892. 

Time:  8  am  to  4:30  pm. 

Purpose/ Agenda:  To  hold  discussions  on 
Extramural  Research  programs. 

Contact  Person:  Ralph  F.  Naunton,  M.D.. 
Director,  Division  of  Human  Communication, 
NIH/NIDCD,  6120  Executive  Boulevard,  MSC 
7180,  Bethesda.  MD  20892-7180.  301-496- 
1804. 

The  entire  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  A  stunmary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained  from 
Dr.  Naunton's  office.  For  individuals  who 
plan  to  attend  and  need  special  assistance 
such  as  sign  language  interpretation  or  other 
reasonable  accommodation,  please  contact 
Dr.  Naunton  prior  to  the  meeting. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafioess  and  Communication 
Disorders) 

Dated:  October  15, 1997. 
UVetM  Y.  SM^flaM. 
Committee  Management  Offtcer,  NHL 
(FR  Doa  97-27862  Filed  10-20-97;  8:45  am] 
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Ofltevof  ResoMcti  on  Wofnen's 
noonnj  leonov  or  rmodii^—  uvyona 
Hunt  Vfllloy:  RoMWCh  on  Women's 
Health  for  the  21st  Century" 

Notice  is  hereby  given  that  the  Office 
of  Research  on  Women's  Health 
(ORWH).  Office  of  the  Director.  National 
histitutes  of  Health  (NIH).  will  convene 
a  meeting  on  November  17, 18,  and  19, 
1997,  at  the  Bethesda  Marriott  (formerly 
Pooka  Hill  Maniott).  Bethesda, 
Maryland. 

The  NIH/AES  is  accredited  by  the 
Accreditation  Cotmcil  for  Continuing 
Medical  Education  to  sponsor 
continuing  medical  educations  tat 
physicians. 

The  NIH/AES  designates  this 
educational  activity  for  a  mayimnm  of 
10  hoars  in  category  1  credit  towrards 
the  AMA  Physician's  Racognitfon 
Award.  Each  physician  should  claim 
only  those  hours  of  credit  that  he/sh^ 
actually  spent  in  the  educational 
activity. 

The  ORWH/NIH  research  agenda 
recognizes  the  full  spectrtim  oi  research 
from  basic  to  clinical  research  and  trials, 
epidemiological  and  population  studies, 
clinical  applications  and  health 
outcomes.  Since  September  1996,  the 
ORWH  has  convenmi  a  series  of  three 
regional  meetings  for  the  purpoee  of 
updating  the  NIH  scientific  agenda  on 
women's  health  researc:h  to  meet  the 
challenges  of  a  changing  scientific  and 
social  world.  This  mechanism  provides 
an  opportimity  for  the  continued 
collaboration  between  individuals  and 
groups  of  women  and  their  {amilies, 
advocates,  scientists,  health  care 
practitioners  and  public  health  policy 
makers  with  the  NIH  to  update  and 
revise  the  national  research  agenda  for 
women's  health  into  the  twenty-first 
century.  The  purpose  of  this  national 
meeting  will  be  to  culminate  the 
dialogue  conducted  over  the  last  year  to 
update  and  revise  the  current 
biomedical  research  agenda  for  women's 
health,  aa  originally  presented  in  the 
Report  of  the  National  Institutes  of     v 
Health;  Opportunities  for  Research  on 
Women's  Health,  a  publication  based  on 
a  conference  held  in  Himt  Valley, 
Maryland,  September  1991. 

The  first  day  of  the  national  meeting, 
November  17,  will  be  devoted  to 
receiving  public  testimony  from  1:00 
p.m.  to  6:00  p.m.  The  ORWH  invites 
individuals  or  individuals  representing 
organizations  with  an  interest  in 
research  areas  related  to  women's  health 
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to  provide  written  and  oral  testimpny  on 
(1)  The  state  of  knowledge  and 
continuing  or  emerging  gaps  in 
knowledge  about  women's  health  acrtns 
the  life  span,  (2)  Sex/gender  differences: 
Issues  for  women's  hmlth  research,  (3) 
Factors  that  influence  differences 
between  populations  of  women:  Issues 
.  for  women's  health  research,  (4)  New 

Grities  for  research  on  women's 
th,  and  (5)  Career  issues  for  women 
scientists:  Overcoming  barriers  and 
achieving  success  in  biomedical  careers. 

Due  to  time  constraints,  only  one 
representative  from  each  organization 
may  present  oral  testimony,  with 
presentations  limited  to  10  minutes,  A 
letter  of  intent  to  present  such  testimony 
should  be  sent  by  intorested  individuals 
and  representatives  of  oiganizatimis  to 
Ms.  Saundra  Bromberg,  Capital 
Consulting  Corporation,  11900 
Paridawn  Drive,  Suite  350,  RodcviUe, 
MD  20852.  The  date  of  receipt  of  the 
letter  Mdll  establish  tiie  order  of 
presentations  at  the  November  meeting. 

Presenters  should  send  three  (3) 
vrritten  copies  (unto  18  double-spaced 
pages)  on  a  diakene  in  Word  Perfect  for 
IBM  of  their  testimony,  a  one-page 
simimary,  and  a  brief  description  of 
their  organization,  to  the  above  address 
no  later  than  November  3, 1997. 
bidividuals  and  individuals 
representing  organizations  wishing  ta 
provide  written  statements  only  may 
send  three  (3)  copies  of  their  statements 
to  the  above  address  by  November  3, 
1997.  Writtoi  testimony  will  be  made 
available  to  the  conferees  prior  to  die 
November  18  meeting  day.  Comments 
and  questions  related  to  \ke  Novenriwr 
meeting  should  be  addressed  to  Ms. 
Bromberg. 

On  November  18  and  19,  plenary 
sassiiHu  as  well  as  concurrent  scientific 
woridng  groups  will  address  areas  of 
science  {Mrticulariy  relevant  to  women's 
health  across  the  life  span  and  career 
issues  for  women  scientists.  The 
meeting  on  November  IB  will  be  held 
from  8:00  a.m.  to  6K)0  p.m.,  and  on 
November  19  from  8:00  a.m.  until 
approximately  4KXI  p.m.  All  sessions  of 
the  meeting  are  open  to  the  public. 

In  convening  these  meetings,  die 
ORWH  has  reaffirmed  the  Nfifs 
commitment  to  seeking  broad 
representation  of  individuals  from 
across  the  spectrum  of  medical 
specialties  and  scientific  disciplines. 
Ekasic  and  clinical  scientists,  health 
providers,  and  advocates  from  across 
the  coimtry  have  met  in  Philadelphia, 
Pennsylvania;  New  Orleans,  Louisiana; 
and  Santa  Fe,  New  Mexico,  to  provide 
guidance  and  make  recommendations  to 
the  ORWH  concerning  advances  in 
women's  healdi  research,  continuing 


and/or  emerging  gaps  in  knowledge, 
areas  in  need  of  fiirther  research, 
strategies  to  take  advantage  of 
opportunities  in  science,  and  emerging 
issues  in  women's  health. 

The  NIH  research  agenda  has  focused 
on  sex  and  gender  issues  in  the  health 
and  diseases  of  women,  fii  considering 
such  matters  as  normal  development, 
disease  prevention,  health  maintenance, 
response  to  interventions,  disease 
prognosis,  and  treatment  outcomes.  We 
have  also  focused  on  factors  that 
influence  differences  in  health  status 
and  health  outcomes  among  difiisrent 
populations  of  women. 

At  this  national  meeting,  ejqMits  in  ' 
basic  and  clinical  science,  prwrtitioners 
interested  in  women's  health, 
representatives  of  scientific, 
professmnal  and  women's  heafth 
orgamzations,  and  women's  health 
advocates  will  continue  to  assess  the 
current  status  of  research  on  women's 
health  in  these  and  in  oth«  areas, 
identify  gaps  in  existing  knowledge,  and 
recommend  scientific  approechee  and 
strategies  for  the  friture  direction  for 
research  on  women's  health. 

The  conference  will  focua  on 
scientific  issues  such  as  cardiovascular 
disease,  cancer,  neurological  conditions, 
reproductive  issues,  mental  disorders, 
digestive  diseaaes  aad  autritioB. 
urologic  and  kidney  conditions,  bone/ 
musculoskeletal  disoidns,  immunity/ 
autoimmune  diseases,  behavioral  and 
social  sciences,  oral  health,  substance 
abuse  and  addictive  disorders, 
I^iarmacology,  and  carew  issues  for 
women  scientists.  Following  the 
national  scientific  workshop,  the  Office 
of  Research  on  Women's  Health  will 
develop  a  report  identifying  priorities 
for  research  on  women's  health  for  the 
21st  century. 

Dated:  OEtobar  10.  HMT. 


Deputy  Dkector,  NIH. 

(FR  [)oc.  97-27863  Piled  fO-2»-97:  8:45  am] 
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agency:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 


review,  as  required  by  the  Papierwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  December  22, 
1997. 


Interested  persons  are 
invited  to  submit  commnats  r^arding 
this  proposal.  Comments  should  refw  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker.  Housing,  Department  of 
Housing  and  Urban  Development,  451- 
7tii  Street.  SW,  Room  9116.  Washington. 
DC  20410. 

FOR  FURTHER  ■rOW^'nON  CONTACT: 
Vance  Morris,  Director,  Single  Family 
Home  Mortgage  Insurance  Division, 
telephone  number  (202)  708-2700  (this 
is  not  a  toll  free  number)  for  copies  of 
the  proposed  forms  aad  other  available 
documeots. 


':  The  proposed  information 
collection  requirements  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


kTKMTbe 
Department  will  submit  the  proposed 
information  collectioa  to  OMQ  for 
review,  as  required  by  the  Paperwmk 
Reduction  Act  of  1995  (44  U.S.C. 
ChaptOT  35). 

The  notice  is  solicitiog  comments 
from  memben  of  the  pubUc  and 
affectii^  agencies  coaoaroing  the 
proposed  a>llection  (A  information  to:  J. 
(1)  Evaluate  whether  the  propoead 
collection  of  infonaatioB  is  neoeaseiy 
for  the  proper  performance  of  the 
functions  of  tlra  agency,  includhng 
whether  the  infonnatioe  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  p;  oposad  collection  of 
information;  (3)  Knhawre  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  includiog 
through  the  use  of  ap{»opriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responaes. 

'This  notice  also  lista  the  feUowing 
information: 

ntle  ofPropoaal:  Title  I  Electronic 
Data  Collection. 

OMB  Control  Number  2502-. 

Descrition  of  the  need  for  the 
infonnation  and  proposed  use:  The 
Department  needs  additional  data  from 
lenders  to  permit  more  effective  risk 
management  of  its  Title  I  loan  portfolio. 
The  data  will  be  collected  in  an 
electronic  format  and  therefore  enhance 
the  D^artment's  ability  to  monitor 
individual  loan  and  lendw  performance. 

Agency  foma,  if  applicable:  None. 

Members  ofaffecteapubbc:  Lending  " 
institutions  with  FHA  approval  to 
originate  or  service  Titie  I  loans. 


ii^d*-' 
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Status  of  the  proposed  information 
collection:  Not  applicable. 

Estimate  of  public  burden:  The 
additional  reporting  burden  is 
considered  minimal,  as  tbe  data 
collected  will  be  electronically  reported 
and  consists  primarily  on  information 
Title  I  lenders  currently  collect  during 
the  loan  origination  process.  In 
aggregate  tbe  reporting  burden  is 
estimated  a  1,211  hours  annually. 

Anthority 

Section  238  of  the  PaperworiL 
Reduction  Act  of  1995.  44  U.S.C 
Chapter  35.  as  amended. 

Dated:  Oclobv  15. 1997. 


Assistant  StcxHary  for  Uotising-Pmieml 

Housing  Commissioner. 

[FR  Doc.  97-277M  Pikd  10-20-07;  8:45  am] 


DEPARTMENT  OF  TME  INTERIOR 

Ofllo*  of  ttw  Sacrtttvy 

USI  Of  riuyiMns  bnqbw  fOf  ifidUOiOn 
In  Racai  Yoar  1999  AnnuatFundhig 
AgraofiwnlB  To  B#  Nogottalod  WWi 
Solf  QowfMnoo  TnBoo  by  inlofior 
Buraauo  OttMT  Than  llM  Buraau  of 
Indian  Aflairs 

AOBICY:  Office  of  the  Secretary,  Intarior. 
ACTION:  Notice. 


t:  This  notice  lists  programs  or 
portions  of  programs  that  ar«  eligible  for 
inclusion  in  FisGal  Year  1999  annual 
funding  agreements  with  self- 
governance  tribes  and  lists 
programmaric  targets  for  each  of  the 
non-BlA  bureaus,  pursuant  to  section 
405(cM4)  of  the  Tribal  Self-Governance 
Act 

DATES:  This  notice  eiqiiias  on  •% 

September  30.  1999. 

ADDRESSES:  inquiries  or  comments 
regarding  this  notice  may  be  directed  to 
the  Office  of  Self-Governance,  1849  C 
Street  NW,  2S4«  MIB,  Washington,  DC 
20240.  Telephone  (202)  219-0240  or  to 
the  bureau  points  of  contact  listed 
below. 

SUPPLEMENTARY  MFOMUTION: 

LBackgrouad 

Title  n  of  tbe  Indian  Self- 
Determination  and  Education 
Assistance  Act  Amendments  of  1994 
(P.L  103-413.  the  "Self-Governance 
Act"  or  the  "Act")  instituted  a 
permanent  tribal  self-governance 
program  at  the  Department  of  tbe 
Ipterior  (DOI).  Under  tbe  self- 
governance  program  certain  programs. 


functions,  services,  and  activities  or 
portions  thereof  in  Interior  bureaus 
other  than  BIA  are  eligible  to  be 
planned,  conducted,  consolidated,  and 
administered  by  a  self-governance  tribal 
government 

Under  section  405(c)  of  the  Self- 
Governance  Act,  the  Secretary  of  tbe 
tntetior  is  required  to  publish  annually: 
(1)  A  list  of  non-BlA  programs,  services, 
activities,  and  functions  or  portions 
thereof,  that  are  eligible  fbr.indusion  in 
agreements  negotiated  under  the  self- 
governance  program;  and  (2) 
programmatic  tarwts  for  these  bureaus. 

Imdw  the  Self-Governance  Act,  two 
categories  of  non-BIA  programs  are 
eligiUe  for  self-governance  funding 
agreements. 

Under  section  403(bK2)  of  the  Act 
any  non-BIA  program,  service,  function 
or  activity  that  is  administered  by 
Interior  that  is  "odierwise  avail^le  to 
Indian  tribes  or  Indians,"  can  be 
administered  by  a  tribal  government 
through  a  self-governance  agreement 
The  I)epartment  interprets  this 
provision  to  require  only  the  inclusion 
of  programs  eligible  for  self- 
determination  contracting  imder  Titie  I 
of  the  Indian  Self-Detflsmination  and 
Education  Assistance  Act  (P.L  93-638). 

Under  section  403(c)  of  the  Act,  the 
Secretary  may  include  other  programs, 
services,  functions,  and  activities,  or 
portions  thereof,  that  are  of  "special 
geographic,  historical,  or  cultiiral 
significance"  to  a  self-governance  tribe. 

Under  section  403(kT(^the  Self- 
Governance  Act,  annual  agreements 
cannot  include  programs,  services, 
functions,  or  activities  that  are 
inherentiy  Federal  or  where  the  statute 
establishing  tbe  existing  program  does 
not  authorise  the  type  of  participation 
sought  by  the  tribe.  However,  a  tribe  (or 
trihes)  need  not  be  identified  in  the 
authorizing  statutes  in  order  for  a 
program  or  element  to  be  included  in  a 
self-governance  agreement  While 
genmal  legal  and  policy  ({uidance 
regarding  what  constitutes  an  inherentiy 
Fwleral  fonction  exists,  we  will 
determine  whether  a  specific  function  is 
inhermtly  Federal  on  a  case-by-case 
basis  considering  the  totality  of 
dmmistances, 

n.  Aanual  Funding  Agreements  , 
Between  Setf^jovenMBce  Tribes  and 
NoQ-BIA  Bvreaus  of  the  Department  of 
ther 


development  of  an  irrigation  system  on 
their  reservation  as  authorized  by 
section  301(a)  of  the  Colorado  River 
Basin  Pro)ect  Act  was  begun  in  Fiscal 
Year  1997.  Another  successor  agreement 
is  continuing  in  Fiscal  Year  1998. 

In  Fiscal  Year  1997,  two  agreements 
were  negotiated  by  the  National  Park 
Service.  The  anntial  funding  agreement 
with  Kawerak,  Inc.,  supported  by  funds 
from  the  shared  Beringian  heritage 
program,  builds  on  the  previous 
agreement  and  covers  work  to  be 
completed  in  Fiscal  Year  T998.  This 
work  will  result  in  a  more  complete 
record  of  the  Be^ng  Strait  Region's 
Inupiat,  St  Lawrence  Island  Yupik  and 
Southern  Norton  Sound  Yupik  culture, 
history,  knowledge  and  traditions.  The 
self  governance  cooperative  agreement 
with  Lower  Elwha  Klallam  Tr^ 
enables  the  Elwha  to  carry  out  selected 
National  Park  Service  fuructions, 
services  and  activities  under  th»NPS 
Elwha  River  Restoration  Program. 


During  Fiscal  Year  1996,  one  annual 
fiinding  agreement  was  negotiated  by 
the  Bureau  of  Reclamation  and  the  Gila 
River  Indian  Community  for  work 
related  to  a  portion  of  the  Central 
Arizona  Project  This  successor  annual 
fiinding  apeemmt  to  continue 


m.  EBgihie  PregraBM  ef  the  Departnfrt 
of  te  lalarior  Bon-BI^BiireaiM 

Following  this  paragraph  is  a  listing 
by  bureau  of  the  types  of  non-BIA 
programs,  or  portions  thereof,  that  may 
be  eligible  for  self-governance  annual 
funding  agreements  because  they  are 
either  "otherMrise  available  to  Indians" 
and  not  precluded  by  any  other  law,  <» 
may  have  "special  geographic, 
historical,  or  cultural  significance"  to  a 
participating  tribe.  This  summary  is  a 
general  listing  that  represents  the 
bureaus'  best  estimates  of  activities  that 
may  be  available  for  negotiation  at  the 
request  of  the  self-governance  tribe. 
Since  1996,  the  Bureau  of  Mines  no 
longer  exists  and,  therefore,  is  not  on 
this  list 

The  Department  will  also  consider  for 
inclusion  in  annual  funding  agreements 
other  programs  or  activities  not 
included  in  this  listing,  but  which,  upon 
request  of  a  self-governance  tribe,  the 
Department  determines  to  be  eligible 
under  either  sections  403(bX3)  or  403(c) 
of  the  Act  If  you  have  any  questions 
about  these  programs  or  other  programs 
that  you  may  be  interested  in.  please 
contact  the  appropriate  bureau 
representative. 

A.  EligiUe  Programs  of  the  Bureau  of 
Land  Management  (BIM) 

BLM  management  responsibilities 
cover  a  wride  range  of  areas  such  as 
recreational  activities,  timber,  range  and 
minerals  management,  %vildlife  habitat 
management  and  watershed  restoration. 
In  addition,  BLM  is  responsible  for  the 
survey  of  certain  Federal  and  tribal 
lands.  Two  programs  also  provide  tribal 
advices:  (1)  Tribal  and  allottee  minerals 
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manageramt;  and  (2)  Survey  of  tribal 
and  allottee  lands.  BLM  contracts  out 
some  of  its  activities  in  the  management 
of  public  lands.  These  and  other 
activities,  dependent  upon  the 
availability  of  fonds,  the  need  for 
specific  senwses,  or  the  self^veraance 
tiflw  <}eraonstiating  a  qiecial 
geographic,  cukuial,  or  histoQcal 
coanection.  may  be  avaiUile  for 
inchaion  ia  agreements.  Onee  a  ttibe 
has  made  initial  contact  with  BLM, 
neie  specific  information  will  be 
provided  by  the  respective  BLM  State 
office. 

Programs  Otherwise  Availaible 

l.Gadaetral  Survey.  faSMuoA 
allottee  cadastral  suiVay  services  ire 
already  available  for  contracts  under 
Title  I  of  the  Act  and  may  be  available 
far  inclusion  in  an  »»*t»*  fciiMJjng 
agreement 

2.  lAinerals  ktarttmeaienL  InspectioB 
and  enforcement  oflndian  oil  uid^as 
operations,  inspectiim,  enforcement  and 
production  verification  oflndian  sand 
and  gravel  operations:  These  activities, 
already  avaHable  for  contracts  undw 
Title  I  of  the  Act,  may  be  availd>le  for 
inclusion  in  an  aimual  funding 
agreement 

Potential  tribal  connection 

1.  CuHural  Herrtage.  Cultural  hwitage 
activities,  such  as  research  and 
inventory,  may  be  available  in  specific 
States. 

2.  Ftxestry  ManogemenL  Activities, 
such  as  Mivironmental  studies,  tree 
planting,  thinning  and  rimilar  work  may 
be  available  in  specific  States. 

3.  Range  Managenient.  Activities  such 
as  re-vegetation,  noxious  weed  control, 
fencing,  and  sisdlar  activities  may-be 
available  in  specific  States. 

4.  Riparian  Management.  Activities 
such  as  focilities  construction,  erosion 
control,  rdiabilitation,  and  similar 
activities  may  be  available  in  specific 
States. 

5.  Recreation  Management  Activities 
such  as  fiacilities  construction  and 
maintenance,  interpretive  design  and 
construction,  and  similar  activities  may 
be  availaUe  in  specific  States. 

6.  Wildlife  and  Fisheries  Habitat 
Management  Activities  such  as 
construction  and  maintenance, 
interpretive  design  and  construction, 
and  similar  activities  may  be  available 
in  specific  States. 

For  questions  regarding  Indian  self- 
governance  contact  the  BLM  Self- 
Govemam»  Coordinator.  Dr.  Mariljrn 
Nickels.  Washington  Office,  1849  C 
Street  NW,  Washington,  D.C  20240, 
(202)  452-0330,  &x:  (202)  452-7701. 
Gener^  information  on  all  contracts 


available  in  a  given  yem  through  the 
BLM  can  be  obtained  from  tbe  BLM 
National  Business  Center,  PO  Box 
25047.  Bldg  50  Denver  Fecfaral-Ceirter, 
Denver,  €0  80225-0047. 

B.  ^jgUde  Profouns  of  the  Bureau  of 
Redamation 

jieclamation  operates  a  wide  range  ot 
water  resource  mmagement  pro)ects  for 
hydrodectric  power-generation, 
municipal  and  iadu^^ial  water 
•i^^lka.  flood  eontrol,  outdo<v 
recreation,  enhancement  of  fish  nd 
wikHife^hidiitats.  and  raeeardi.  Most  «f 
Reclamation's  activities  involve 
construction,  operation  and 
maintenance,  and  management  of  water 
reaouroes  prefects  ttid  associated 
JM^Jllties.  Components  of  the  foUowii^ 
Rscal  Year  1999  water  resource 
management  and  construction  projecti 
may  be  eligible  for  self-governance 
aimual  foncfing  agreements. 

1.  Wetlands  Enhancement  Project  (Sac 
and  Fox  Nation  of  Oklahoma)— OK 

2.  iOamath  Praject— CA.  OR 

3.  NewUnds  Project— NV.  CA 

4.  Trinity^Rivw  RestcHatioa  Program — 
CA 

5.  Central  Valley  Pn^ect  (Trinity 
Division)— CA 

6.  Central  Ariaona  Project— AZ.  CA. 
NM,UT 

7.  Colorado  River  Ftont  Worfc/Levee 
System— AZ,  CA.  NV 

8.  Lower  Colondo  bidian  Water 
Management  Study— AZ.  CA,  NV 

9.  Washoe  Project— NV.  CA 

10.  Yuma  Area  Projecta— AZ.  CA,  NV 

11.  Wild  Horse  Dam  and  Reservaii^^iIV 

12.  Indian  Water  Rights  Settlement 
Projects — as  Congressionally 
authorized. 

For  questions  regarding  s^- 
govemance  contact  Dr.  Barbara 
McOcnvell,  Native  Amraican  AfEun 
Office,  Bureau  of  Reclamation  (W- 
6100),  1849  C  Street  NW.,  Washington, 
IX:  20240-0001.  (202)  206-^733.  Cdc 
(202) 208-6688. 

C.  Eligible  Programs  of  the  Pish  and 
Wildlife  Service  (FWS) 

The  mission  of  FWS  is  to  conserve, 
protect  and  enhance  fish,  vrildlife,  and 
their  habitats  for  the  continuing  benefit 
of  the  American  people.  Primary 
responsibilities  are  for  migrat(»y  birds, 
endangered  species,  freshwater  and 
anadromous  fisheries,  and  certain 
marine  mammals.  FWS  has  a  continuing 
cooperative  relationship  with  a  nnmber 
of  Indian  tribes  through  the  Natfonal 
Wildlife  Refuge  System  and  the 
National  Fish  Hatcheries  program.  FWS 
will  discuss  participation  in  any 
program  with  any  Indian  tribe,  self- 


govonance  or  noB-aelf-goveraance.  Any 
tribe  may  contact  a  wildlife  refuge  or 
-fish  hatchery  about  direct  contracting  or 
entering  into  cooperative  agreementa. 

Some  elements  of  the  fe^wing 
{KogrartM  maylw  eligible  for  ocmtBacling 
UB(fer-a  sdf-goaemKice  annual  frinding 


1.  Fieh  S-  WBdHfe  Technical 

Assistance,  BestoBOtioa  Sr  Conswatimt 

a.  HA  k  wildlife  population  aurveys 

b.  Habitat  survqrs 

c  Sport  fish  leetoration 

d.  Feeding  depredating  augratoty  faicds 

e.  Fish  fk  wikUife  progr—  plannii^ 
4.iU>itat  nstoration  abtivitias 

2.  Sitdangesed  Species  Pivgnim 
a.  Cooperative  management  of 

conservation  pnngmns 
t).  Development  of  recovery  plans 
c  Condncttng  status  surveys  for  hi^ 

.priority  canifidate  species 
d.  Recovery  plan4mplementatioa 

3.  Editcation  fVogroms 

a.  InfeBRnetation 

b.  Outdoor  classrooms 

c  Visitor  center  cmerations 
d.  Volimteer  coornination  afEoits  ouft 
oflhien^ge 

4.  £nvm»unenta/ Confamuiante 

PlUgfOBt 

a.  Analytical  devices 

b.  Removal  of  undergroimd  stmage 
tanks 

c  Specific  cleanup  art  vities 

d.  Natural  resource  economic  analysis 

a.  Specific  field  data  gathering  efforts 

5.  Hatchery  Operatioru 

a.  Egg  taking 

b.  Reeling/feeding 

c.  Diseese  treatment 

d.  Tagging 

e.  Clerical/fecility  maintenance 

6.  Wetland  Br  Hidiitat  Ckmtermtion 
and  Restoration 

a.  Qmstruction 

b.  Planning  activities 

c.  H^itat  monitoring  and  management 

7.  Conserwition  Law  Enforcanatt 
a.  All  law  enforcement  efforts  undar 

ooas-deputization 

8.  National  Wildlife  Refuge 
Operations  6"  Maintenance 

a.  Construction 

b.  Farming 

c.  Concessions 

d.  Maintenance 

e.  Comprehensive  management 

planning 

f.  Biological  program  efforts 

g.  Habitat  management 

Locations  of  Naticmal  Wildlife  Refuges 
in  Qose  Proximity  to  Self-Governance 
Tribes 

1.  Humboldt  Bay  National  Wildlife 
Refuge— CA 
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2.  Kootenai  National  Wildlife  Refuge- 
ID 

3.  Agassiz  National  Wildlife  Refuge— 
MN 

4.  Rice  Lake  National  WUdlife  Refuge— 
MN 

5.  N4ille  Lacs  National  Wildlife  Refuge— 
MN 

6.  Pablo  National  WUdllfe  Refuge-^4T 

7.  Ninepipe  National  Wildlife  Refuge — 
MT 

8.  National  Bison  Range — MT 

9.  Sequoyah  National  Wildlife  Refuge — 
OK 

10.  Tishomingo  National  Wildlife 
Refuge— OK 

11.  Bandon  Marsh  National  Wildlife 
Refuse— OR 

12.  San  Juan  Island*  National  Wildlife 
Refuge— WA 

13.  Du^eness  National  Wildlife 
Refuge— WA 

14.  Niaqually  National  WUdlife 
Refuge— WA 

15.  Alaska  National  Wildlife  Refuges 
Statewide — AK 

16.  Mescalero  National  Fish  Hatchery— 
NM     .'     * 

17.  Alcheaay  National  Pish  Hatchery— 
AZ 

18.  Quinault  National  Fish  Hatchery — 
WA 

19.  Makah  National  Fish  Hatchery— WA 
For  questions  regarding  self- 
governance  contact  Duncan  Brown, 
Native  American  Liaison,  Fish  and 
Wildlife  Service  (MS3012),  1849  C 
Street  NW,  Washington.  D.C.  20240- 
0001,  (202)  208-4133,  fex:  (202)  208- 
7407. 

D.  Eligible  Programs  of  the  Minerals 
Management  Service  (MMS) 

MMS  provides  responsible 
stewardship  of  America's  ofEshors''  ■ 
resources  and  collects  revenues 
generated  from  mineral  leases  on 
Federal  and  Indian  lands.  MMS  is 
responsible  for  the  management  of  the 
Fedwai  Outer  Continental  Shelf,  which 
are  submerged  lands  off  the  coasts  that 
have  significant  energy  and  mineral 
resources.  MMS  also  offers  mineral- 
owning  tribes  other  opportunities  to 
become  involved  in  MMS's  Royalty 
Management  Program  functions. 

Within  the  Offiihore  Minerals 
Management  program,  environmental 
impact  assessments  and  statements,  and 
environmental  studies,  may  be  available 
if  a  self-governance  tribe  demonstrates  a 
special  geographic,  cultiiral,  or 
historical  connection. 

Generally,  royalty  management 
programs  are  available  to  tribes  because 
of  tbeir  statiis  as  Indians.  Royalty 
management  psograms  that  may  be 
available  to  self-governance  tribes  are  as 
follows. 


1.  Audit  of  Tribal  Royalty  Payments. 
Audit  activities  for  tribal  leases 
including  issuing  demands,  subpoenas 
and  orders  to  perform  restructured 
accounting.  Excepted  activities  are  the 
issuance  of  final  valuation  decisions, 
and  other  enforcement  activities.  (For 
tribes  already  participating  in  MMS 
delegated  audits,  this  program  is  offered 
as  an  optional  altenurtive.) 

2.  Verification  of  Tribal  Royalty 
Payments.  Financial  compliance 
verification  and  monitoring  activities, 
production  verification,  and  appeals 
research  and  analysis. 

3.  Tribal  Royalty  Reporting, 
Accounting  and  Data  Management. 
Establishment  and  management  of 
royalty  reporting  and  accounting 
systehis  including  document  processing, 
production  reporting,  reference  data 
(lease,  payor,  agreement)  management, 
correction  of  erroneous  report  data, 
billing  and  general  ledger. 

4.  Tribal  ttoyahy  Valuation. 
Preliminary  analysis  and 
recommendations  for  valuation  and 
allowance  determinations  and 
approvals. 

5.  Royalty  Management  of  Allottee 
Leases.  Royalty  management  of  allottee 
leases  including  the  same  activities 
listed  for  tribal  leases. 

6.  Online  Monitoring  of  Royalties  and 
Accounts.  Online  computer  access  to 
reports,  payments,  and  royalty 
information  contained  in  MMS 
accounts.  MMS  will  install  equipment 
at  tribal  locations,  train  tribal  staff,  and 
assist  tribe  in  researching  and 
monitoring  all  pajrments,  reports, 
accounts,  and  historical  information 
regarding  their  leases. 

7.  Royalty  Internship  Pro-am.  This  is 
a  flexible  orientation  or  training 
program  for  aitditors  and  accotmtants 
from  mineral  producing  tribes.  The 
program  is  customized  for  each  tribe's 
needs  to  acquaint  tribal  staff  with 
royalty  laws,  procedures,  and 
techniques  or  to  prepare  them  to  assume 
royalty  management  functions.  This 
program  is  recommended  for  tribes  that 
are  considering  a  self-governance 
agreement  but  have  not  yet  acquired 
mineral  revenue  expertise  via  a 
FOGRMA  section  202  contract 

For  questions  regarding  self- 
governance  contact  Joan  Killgore, 
Royalty  Liaison  Office,  Minerals 
Management  Service,  1849  C  Street  NW, 
Room  4241,  Washington,  D.C.  20240- 
0001,  (202)  20ft-3512,  fax  (202)  208- 
3982. 

E.  Eligible  Programs  of  the  NationcS 
PaHc  Service  (NFS) 

The  National  Park  Service  administers 
the  National  Park  System  made  up  of 


national  parks,  monuments,  historic 
sites,  battlefields,  seashores,  lake  shores 
and  recreation  areas.  NPS  maintains  the 
park  units,  protects  the  natural  and 
cultural  resources,  and  conducts  a  range 
of  visitor  services  such  as.  law 
enforcement,  interpretation  of  geology, 
history,  and  natural  and  ctiltural 
resources.  Some  elements  of  these 
programs  may  be  eligible  for  contracting 
under  a  self-governance  annual  funding 
agreement.  The  list  below  was 
developed  considering  the  geographic  " 
proximity  to,  and/or  traditional 
association  of  a  self-governance  tribe 
Mfith,  units  of  the  National  Park  system, 
and  the  types  of  programs  that  have 
components  that  may  be  suitable  for 
contracting  through  a  self-governance 
anniiAl  funding  agreement 

Otherwise  AvailaMe  On-Going  Programs 
and  Activities 

Archeological  siuveys 
Comprehensive  management  planning 
Cultiiral  resource  management  projects 

ethnographic  studies 
Erosion  control 
Fire  protection 
Hazardous  fuel  reduction 
Housing  construction  and  rehabilitation 

Sithering  baseline 
sistence  data — AK  janitorial  services 
Maintenance 
Natural  resource  management  projects 

range  assesssment — ^AK 
Reindeer  grazing — AK 
Road  repair 

Solid  waste  collection  and  disposal 
Trail  rehabilitation 

Components  of  these  programs  ar^ 
potenti^y  eligible  for  inclusion  ia  a 
Self-Governance  annual  funding 
agreement.  Programs  may  be  available 
within  units  of  the  National  Park 
System. 

Potential  Tribal  Coimection 

Special  Programs  }«> 

Beringia  Research 
Elwha  River  Restoration 

Aspects  of  these  programs  may  be 
available  if  a  self-governance  tribe 
demonstrates  a  geographical,  cultural,  or 
historical  connection. 
Lake  Clark  National  Park  and  Preserve — 

AK 
Katmai  National  Park  and  Preserve — AK 
Glacier  BAy  National  Park  and 

Preserve— AK 
Sitka  National  Historical  Park— AK 
Kenai  Fjords  National  Park — AK 
Wrangell-St.  Elias  National  Park  & 

Preserve — AK 
Bering  Land  Bridge  National  Pai^ — AK 
Northwest  Alaska  Areas — AK 
Gates  of  the  Arctic  National  Parl^ft 

Preserve — AK 
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Ytikon  Charlie  Rivers  National 

Preserve — AK 
Casa  Grande  Ruins  National 

Monument — AZ 
Josha  Tree  National  Park— CA 
Lassen  Volcanic  National  Park — CA 
Redwoods  National  Park — CA 
Whiskeytown  National  Recreation 

Area— <]A 
Hagerman  Fossil  Beds  National 

Monument — ID 
Sleeping  Bear  Dunes  National 

Lakeshore — MI 
Voyageurs  National  Park — ^MI 
Ckand  Portage  National  Monument — 

MN 
Beer  Paw  Battiefield,  Nez  Perce  National 

Historical  Park— MT 
Glacier  National  Park— MT 
Great  Basin  National  Park-^4V 
Bcmdelier  National  Monument — ^NM 
Hopewell  Culture  National  Historical 

Park— OK 
Chickasaw  National  Recreation  Area — 

OK 
Effigy  Mounds  National  Monument — ^lA 
Olympic  National  Paric— WA 
San  Juan  Islands  National  Historic 

Park— WA 
Mt.  Rainier  National  Park— WA 
Ebey's  landing  National  Historical 

Reserve — ^WA 

Aspects  of  the  ongoing  programs  and 
activities  may  be  available  at  these  park 
units  with  knoMm  geographic,  cultural, 
or  historical  connections  with  a  self- 
governance  tribe. 

While  NPS  has  tried  to  indicate  the 
types  of  programs  that  may  he  available, 
this  is  not  intended  to  be  an  all- 
inclusive  listing.  NPS  will  also  disctiss 
participation  in  any  program  with  any 
Indian  tribe,  self-govomance  or  non-self- 
govemance. 

For  questions  regarding  self- 
governance  contact  Dr.  Patricia  Parke;, 
American  Indian  Liaison  Office, 
National  Park  Service  (2205),  1849  C 
Street  NW,  Room  3410,  Washington, 
D.C  20240;  telephone  (202)  208-5475, 
fax  (202)  273-0870. 

F.  Eligible  Programs  of  the  Office  of 
Surface  Mining  (OSM) 

OSM  regulates  surface  coal  mining 
and  reclamation  operations,  and 
reclaims  abandoned  coal  mines,  in 
cooperation  with  States  and  Indiian 
tribes. 

1.  Abandoned  h4ine  Land 
Reclamation  Program.  This  program  to 
restore  eligible  lands  mined  and 
abandoned  or  left  inadequately  restored 
is  available  to  Indian  tribes. 

2.  Control  of  the  Environmental 
Impacts  of  Surface  Coal  Mining.  This 
program  includes  analyses,  NO*A 
documentation,  technical  reviews,  and 
studies.  Where  surfece  coal  mining 


exists  on  Indian  land,  certain  regulatory 
activities  that  are  not  inherently 
Federal,  including,  for  example, 
designation  of  areas  unsuitable  for 
mining,  are  available  to  Indian  tribes. 

For  questions  regarding  self- 
governance  contact  Maria  Mitchell, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1951  Constitution 
Ave.  NW,  (MS-210-SIB),  Washington, 
D.C.  20240,  telephone  (202)  208-2847, 
&x  (202)  208-3111. 

G.  Eligible  Programs  of  the  U.S. 
Geological  Survey  (USGS) 

The  mission  of  the  U.S.  Geological 
Survey  is  to  provide  information  on 
biology,  geology,  hydrology,  and 
cartography  that  contributes  to  the  wise 
management  of  the  nation's  natural 
resources  and  to  the  health,  safety,  and 
wellitwing  of  the  American  people. 
Information  includes  maps,  data  bases, 
and  descriptions  and  analyses  of  the 
water,  plants,  animals,  energy,  and 
mineral  resources,  land  surfece, 
tmderlying  geologic  structure  and 
dynamic  processes  of  the  earth. 
Information  on  these  scientific  issues  is 
developed  through  extensive  research, 
field  studies,  and  comprehensive  data 
collection  to:  Evaluate  natural  hazards 
such  as  earthquakes,  volcanoes, 
landslides,  floods,  droughts,  subsidence 
and  other  ground  feilures;  assess  energy, 
mineral,  and  water  resources  in  terms  of 
their  quality,  quantity,  and  availability; 
evaluate  the  halntats  of  unimalu  and 
plants;  and  produce  geographic, 
cartographic,  and  remotely-sensed 
information  in  digital  and  non-digital 
formats.  No  USGS  programs  are 
specifically  available  to  American 
Indians  or  Alaska  Natives.  Components 
of  programs  may  have  a  special 
geographic,  cultural,  or  historical 
connection  with  a  tribe. 

1.  Mineral,  Environmental,  and 
Energy  Assessments.  Components  of 
this  program  that  involve  geologic 
research,  data  acquisition,  and 
predictive  modeling  may  be  available 
for  inclusion  in  an  anniml  funding 
agreement 

2.  USGS  Earthquake  Hazards 
Reduction  Program.  Components  of  this 
program  involves  research,  data 
acquisition,  and  modeling  related  to 
earthquakes  and  seismically  active  areas 
may  be  available  for  inclusion  in  an 
annual  funding  agreement. 

3.  Water  Resources  Data  Collection 
and  Investigations.  Components  of  this 
program  may  be  available  for  inclusion 
in  an  annual  funding  agreement  if  a  self- 
goverance  (nbe  demonstrates  a  special 
geographic,  cultural,  or  historical 
connection. 


4.  Biological  Resources  Inventory, 
Monitoring.  Research  and  Information 
Transfer  Activities.  Components  of  this 
program  may  be  available  for  inclusion 
in  an  annual  funding  agreement  if  a  self- 
goverance  tribe  demonstrates  a  special 
geographic,  cultural  or  historical 
connection. 

For  questions  regarding  self-goverance 
contact  Sue  Marcus,  American  In^an/ 
Alaska  Native  Liaison,  U.S.  Geological 
Survey,  105  National  Center,  Reston,  VA 
20192.  telephone  (703)  648-^4437.  &x 
(703)  648-5068. 

IV.  ^  "'B'  awwwaH*:  TaigBtl 

Each  of  the  non-BIA  bureaus  will 
attempt  to  successfully  negotiate  at  least 
one  annual  funding  agreement  with  a 
self-goverance  tribe  for  implementation 
in  Fiscal  Year  1998. 

Dated:  October  15, 1997. 
JattallB  FaBoMT. 

Special  Assistant  to  the  Secntaiy. 
(PR  Doc.  97-27750  Filed  10-20-97;  8:45  am) 
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DEPARTMENT  OF  THE  IHTERIOR 

FMi  and  WlkMfe  Service 

Notioe  of  ReceifM  of  Applicatione  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.) 

Applicant:  Rod  Brandenbui^g, 
Longmont.  CO.  PRT-834807. 

The  Applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  AMca, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Julian  B.  Smith,  Jr.,  Matter, 
GA.  PRT-835364. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  bom  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Michael  Seaman/Yale 
University,  New  Haven,  CT,  PRT- 
835315. 

The  applicant  requests  a  permit  to 
import  hair  samples  from  gorillas 
[Gorilla  gorilla)  collected  in  the  wild  in 
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Uganda,  incidental  to  other  research 
activities,  for  scientific  research. 

Applicant:  Wildlife  Conservation 
Society.  Bronx.  SY.  PRT-824722. 

The  applicant  request  an  amendment 
to  their  current  permit  to  include  the 
import  of  60  non-viable  eggs  of 
American  crocodile  (Cixxodylus  acutus) 
for  the  purpose  of  scientific  research. 

Applicant:  National  Institutes  of 
Health.  Frederick,  MD,  PRT-694126. 

The  applicant  requests  an  amendment 
to  their  current  permit  which  authorizes 
import  and/or  interstate  commerce  to 
obtain  biological  samples  taken  from 
endangered  and  threatened  mammals. 
They  request  that  the  authorization 
specifically  include  the  import  and/or 
interstate  commerce  of  DNA  samples 
taken  from  endangered  and  threatened 
mammals  for  the  purpose  of  scientific 
research. 

Applicant:  Mwk  Fisher,  Visalia,  CA, 
PRT-835472. 

The  applicant  requests  a  permit  to 
impart  the  spoit-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Louis  Sweet,  Tulare,  CA. 
PRT-635477. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
darcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpoae  of  enhancement  of  the 
stuvival  of  the  species. 

AppUcgnt  NaticMial  Cancer  Institute, 
Frederick.  MD,  PRT-834014. 

This  amends  the  previoulsy  p«blished 
activity  for  the  applicant  to  import  hair, 
tissue,  and  blood  samples  from  Vicuna 
[Vicugna  vicugna)  from  Bolivia  and 
Argentina,  rather  than  only  from  Chile 
and  Peru,  for  the  purpose  of  enhancing 
of  the  survival  of  the  species  through 
scientific  research. 

Applicant  llie  Hawthorn 
Corporation.  Ckayslake.  IL,  PRT- 
835641. 

The  applicant  requests  a  permit  to  re- 
export and  re-import  captive-bom 
Beiogal  tiger  [Pantheia  tiffis  tigris)  and 
progeny  of  the  animals  currentiy  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  oooaervation  education.  This 
notificatatron  covers  activities 
conducted  by  the  applicant  over  a  three 
jrear  period. 

Applicant  Ron  and  Joy  Holiday  and 
Chariea  Lizza.  Alachua.  FL.  RT-83S640. 


The  applicant  requests  a  permit  to 
export  and  reimport  one  captive  bom 
black  leopard  [Panthera  pardus]  and 
progeny  of  the  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notificatation  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlifio  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director  by 
November  20, 1997. 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  applications  were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (IB  U.S.C.  1361  et  sag.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Mark  Rayburg.  Lower 
Burrell.  PA.  PRT-832318. 

The  applicant  requests  a  permit  to 
impart  a  polar  bear  ( Ursus  maritimus) 
sport-hunted  from  the  Gulf  of  Boothia 
polar  bear  population.  Northwest 
TeiTitoiies,  Canada  for  personal  use. 

Applicant:  William  Williamson, 
Austin.  TX.  PRT-a32316. 

The  applicant  requests  a  permit  to 
impart  a  polar  bear  (Unas  maritimus) 
sport-hunted  from  the  McCllntock 
Charmel  polar  beer  population. 
Northwest  Territories.  Canada  for 
personal  use. 

Applicant:  Collins  Kellogg.  Jr.,  Black 
River.  NY,  PRT-835254. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  populaticm.  Northwest 
Territories,  Canada  for  personal  use. 

Applicant:  Steven  H.  Jones,  Fort 
Myers.  FL.  PRT-835266. 

The  applicant  requests  a  pennit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population.  Northwest 
Territories.  Canada  for  personal  use. 

Applicant:  Helmuth  Pfennig.  Beulah. 
ND  PRT-835227. 

The  applicant  requests  a  permit  to 
imp<»t  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population.  Northwest 
TsiTitories.  Canada  for  personal  use. 

Applicant:  Lawrence  Epping,  Salem, 
OR.  PRT-835236. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  bmn  tlie  Lancaster  Sound 


polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 

Written  data  or  conunents,  requests 
for  copies  of  any  of  these  complete 
applications,  or  requests  for  a  public 
hearing  on  the  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  N.  Fairfex  Drive,  Room 
700,  Arlington,  Virginia  22203. 
telephone  703/358-2104  or  £ax  703/ 
358-2281  and  must  be  received  by 
November  20,  1997.  Anyone  requesting 
a  hearing  should  give  specific  reaaona 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Docimients  and  other  information 
submitted  with  the  application  are 
available  for  review,  subfect  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  InformtOkm  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
addms  by  November  20. 1907. 

Dated:  October  16, 1997. 

Mary  EUen  Amtower, 

Acting  Chief,  Branch  ofPerxnits,  Offics  of 
idanagement  Authority. 

[FR  Doc.  97-27883  Filed  1&-20-47;  8:45  am) 


DEPARTMENT  OF  THE  MTEfHOR 
Fish  and  WHdNfe  SwvIm 

I  Of  I'wiiiii  (Or  Hnrww 


Ob  July  24, 1997.  a  notice  was 
published  in  the  F*d«al  lagblar.  VoL 

62,  No.  142.  Page  39854,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Gary  Frank 
Bogner.  No.  Muskegon,  MI,  for  a  permit 
(PRr-832218)  to  import  a  sport-hnntwl 
polar  bear  [Ursus  maritimus)  trophy, 
taken  prior  to  April  30, 1994,  from  the 
Lancaster  Sound  population.  Northwest 
Temtories,  Canada  for  pwsonal  use. 

Notice  is  hereby  given  that  on  October 
6, 1997,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  August  7, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62.  No.  152,  Page  42590,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Thomas 
VanEvery.  Troy.  MI.  for  a  permit  (PRT- 
832624)  to  import  a  sport-hunted  polar 
bear  [Ursus  maritimus)  trophy,  taken 
prior  to  April  30. 1994,  from  t^ 
McClintodL  Chjinnal  population. 
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Northwest  Territories.  Canada  far 
personal  use. 

Notice  is  hereby  given  that  on  October 
6, 1997,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  August  7. 1997,  a  notice  was 
published  in  the  Federal  Re^atar.  VoL 
62.  No.  152,  Page  42589,  that  an 
application  had  been  filed  with  the  Fish 
and  WUdlife  Service  by  Peter  Mansfield. 
New  York  Qty,  NY.  for  a  permit  (PRT- 
832731)  to  import  a  sport-hunted  polar 
bear  (Ursus  maritimus)  trophy,  takaa 
from  the  Southern  Beaufort  Sea 
population.  Northwest  Toritoriea, 
Canada  for  personal  use. 

Notice  is  noeby  given  that  on 
September  30, 1997.  as  authorized  by 
the  provisions  gf  the  Marine  Mammal 
Protection  Act  of  1972.  as  cunended  (16 
U.S.C  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  pennit  sul^ect  to  certain 
conditions  set  forth  therein. 

On  August  14, 1997,  a  notice  was 
published  in  the  Federal  Fii|,i1iii .  Vol. 
62.  No.  157.  Page  43544.  that  an 
applicaticm  had  been  filed  with  the  Fiah 
and  Wildlife  Service  by  Ron  Bnmsfeld. 
Nwthbrook,  IL,  ftv  a  permit  (PRT- 
832897)  to  import  a  sport-hunted  polar 
bear  [Ursus  maritimus)  trophy,  takoi 
prior  to  Afnil  30, 1994,  friun  the 
Lancast«  Sound  population.  Northwest 
Territories,  Canada  for  personal  use. 

Notice  is  hereby  given  that  on 
Septembo-  24, 1997.  as  authorized  by 
the  provisions  of  the  Marine  Manunal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C  1361  et  seq.)  the  Fish  and 
Wildlife  Swvice  authorized  the 
requested  permit  subject  to  certain 
conditions  set  ficuth  thoein. 

On  August  14, 1997.  a  notice  was 
published  in  the  Federal  Ragiatoi.  VoL 
62,  No.  157,  Page  43544,  that  an 
application  had  been  filed  with  the  Fish 
and  Wilcflife  Service  by  Gerald  Bader. 
Fedfflal  Dam.  MN,  for  a  permit  (PRT- 
832625)  to  impcut  a  sport-hunted  polar 
bear  [Ursus  maritimus)  trophy,  taken 
prior  to  April  30. 1994,  from  the  Foxe 
Basin  population,  Northwest  Torritoiies, 
Canada  for  personal  use. 

Notice  is  hereby  given  that  on  October 
6, 1997.  as  authorized  by  the  provisions 
of  die  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  August  14, 1997.  a  notice  was 
published  in  die  Fedend  Relator.  VoL 
62,  No.  157,  Page  43544,  that  an 
application  had  beoi  filed  with  die  Fish 


and  WUdlife  Service  by  Karl  Nothdurft, 
Crosse  Pointe  Farms,  MI.  for  a  permit 
(PRT-832907)  to  in^xirt  a  sport-hunted 
polar  bear  (Urnis  maritimus)  trophy, 
taken  pricv  to  April  30. 1994,  from  the 
Foxe  Basin  population,  Northwest 
Territories,  Canada  for  personal  use. 

Notice  is  hereby  given  that  on 
September  30, 1997,  as  authorized  liy 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C  1361  et  seq.)  die  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  fnth  therein. 

On  August  14. 1997,  a  notice  was 
published  in  the  Federal  itnglslsi .  VoL 
62.  No.  157,  Page  43544,  that  an 
application  had  beoa  filed  widi  the  Fish 
and  Wildlife  Service  by  the  Alaska 
Science  Center,  Anchorage,  AK  fat 
amendment  of  the  pnmit  (PRT-8016S2) 
for  the  purposes  of  scientific  research  of 
walrus  [Odobenus  rosmarus). 

Notioe  is  hereby  given  that  on  October 
1. 1997,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C  1361  et 
seq.)  the  Fish  and  WUdlife  Service 
authorized  the  requested  permit  sul^ect 
to  certain  conditions  set  forth  therein. 

Docimients  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
stdimits  a  written  request  to  the  U.S. 
Hsh  and  WUdlife  Service,  0£Bce  of 
Management  Authority,  4401  Noith 
Fairhx  Drive.  Rm  700,  Ariington. 
N^iginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  356-2281. 

DatMl:  Odobsr  16. 1997. 

MaiyBUaBAartawar. 

ActtngOuef.BrantA  of  Permits,  Offiae  of 
ktanagement  Authority. 

[FR  Doc  97-27881  Fikd  10-20-97;  8:45  am) 


DEPARTMENT  OF  THE  ifTEnOR 
Bureau  of  Land  i 


PD-«39-1430-01;  n-OMtlTC,  R»- 
0144i1C] 


TennimBon  of  Dauft  Laad  Entry 


AOBICV:  Bureau  oi  Land  Managemmit, 

Interior. 

action:  Notice. 


1  This  notice  tenninates  two 
Desert  Land  Entry  Classifications  on 
363.74  acres  of  land  in  Owyhee  County, 
as  these  classifications  we  no  longer 
needed.  Most  of  the  lands  affected  by 
these  classifications  wiU  be  exchanged 
pursuant  to  Section  206  of  die  Federal 


Land  Policy  and  Management  Act  of 
1976. 

U-l-fcCIIVE  DATE:  October  21. 1997. 
FOR  RJRmER  9rOWiATI0W  OONTACT: 
Catherine  D.  Foster,  BLM  Idaho  St^a 
Office,  1387  S.  VinneU  Way,  Boise. 
Idaho  83709.  208-373-3863. 
aUPPLBCNTARV  WTOnMATXiN;  On  AprU 
18. 1968  and  on  October  4. 1971.  the 
lands  listed  below  were  clasnfied  as 
suitable  for  entry  under  the  authority  (tf 
the  Etesert  Land  Act  of  March  3, 1877, 
as  amended  and  supplemented  (43 
U.S.C321.etsaq.). 

These  classifications  are  hereby 
terminated  and  the  sogrogation  for  the 
foUowing  described  lud  is  hereby 
terminated: 

T.  e  S.,  R.  4  E..  BJbl  SKtion  24:  NEViSBV^ 
T.  6  S..  R.  S  E.,  BJ4.  watOoD  19:  lots  2.  S.  4. 

SWViMS^  SEHNWVd.  EVhSWV^ 

NWMiSBVt. 

SSS.74 


The  ana  daacribed  abuw 
■crat  in  Owj^iae  County. 

At  9KN)  ajn.  <»  October  21. 1997.  the 
Desert  Land  Entry  Classifications 
identified  rimve  will  be  terminated.  A 
majority  of  the  lands  identified  above 
wiU  remain  closed  to  location  and  entry 
undtt  die  pubUc  land  la%v8  and  the 
mining  laws,  as  they  are  curreatly 
segr^ated  for  exchange.  The  only  lands 
which  wUl  be  opened  to  location  aad 
entry  are  described  as  foUows: 

T.  8  S..  R.  5  E.,  BJiL  a«:tian  19:  SWrvMBV^ 

At  9:00  ajn.  mx  October  21, 1997, 
these  lands  wiU  be  opened  to  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  dks 
provisions  of  existing  withdrawals,  and 
the  requirements  of  appUcable  law.  All 
valid  appUcations  received  at  or  prior  to 
9:00  a.m.,  on  October  21,  1997.  wiU  be 
considered  simultaneously  filed  at  diat 
time.  Those  received  thereafter  wiU  be 
considered  in  the  order  of  filing. 

At  9:00  a.m.  on  October  21. 1997. 
these  lands  will  be  opened  to  location 
and  entry  under  the  United  States 
mining  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  at 
record,  and  the  requirements  of 
applicable  law.  Appropriaticm  of  any  of 
the  lands  described  above  under  the 
gmeral  mining  laws  prior  to  the  date 
and  time  of  lestraation  is  unauthorized. 
Any  sudi  attempted  appropriatioiu 
including  attempted  adverse  possession 
under  30  U.S.C  Sec.  38,  shaU  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  l^  State  law  «diere  not  in 
conflict  widi  Fedoal  law.  The  Burean  of 
Land  Management  will  not  intervene  in 
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disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  far  such  determinations  in 
local  court*. 
DBtMl:Octob8r9, 1997. 


ftancft  Chief.  Landa  and  Mtneralt. 
(FR  Doc.  97-27713  Fihd  10-20-97;  8:4S  am) 
I  COOK  4»i»40-P 


DEPARTMENT  OF  THE  IKTERIOR 

BimMi  of  Land  MMwoMiMnt 
(CACA  31137:  FES  fr-sq 

NoUMOfAvMaMlity 

MMfNCV:  Bureau  of  Land  Management. 
Needles  Resource  Area. 
ACTION:  Notice  of  Availability  for  the 
Castle  Mountain  Mine  Expansion 
Project,  Final  Environmental  Impact 
Statement/Environmental  Impact 
Reiyt 


:  Pursuant  to  the  National 
Enviromnental  Policy  Act  of  1968,  as 
amended,  and  in  coordination  writh  the 
County  of  San  Bernardino  in  its 
administration  of  the  California 
Environmental  Quality  Act  as  amended, 
notice  is  hereby  given  that  the  Bureau 
of  Land  Management  (BLM)  has 
prepared,  with  the  assistance  of  a  third 
I>arty  consuitant,  a  Final  Environmental 
Impact  Statemmit  (EIS)/Environmental 
Impact  Report  (EIR)on  the  proposed 
Castle  Moimtain  Mine  Expansion 
Project  and  has  made  copies  available 
for  public  and  agency  review.  The  Final 
EIS/ELR  addresses  the  potential 
environmental  impacts  associated  with 
expansion  and  continued  operation  of 
an  open  pit  heap  leach  gold  mine  in 
northeastam  San  Bernardino  County, 
California. 

DATIK  Commenu  on  the  Final  EIS/EIR 
must  be  received  no  later  than  4  p.m., 
November  17. 1907. 
AOORESSO:  Written  comments  should 
be  addressed  to:  George  R.  Meckfessel, 
U.SJ).I.  Bureau  of  L.and  Management, 
Needles  Resource  Area,  101  West  Spikes 
Road.  Needles  Califiamia  92363. 
FOR  FURTHER  NTOnilATlOW  OONrACT: 
George  R.  Meckfessel,  Planning  and 
Environmental  Coordinator,  telephone 
(760) 326-7000. 


TARV  MFORMATKM:  Viceroy 
Gold  Corporation  has  proposed  to  mine 
additional  ore  adjacent  to  deposits 
c\urently  being  mined  at  the  Castle 
Mountain  Mine,  an  open-pit  heap-leach 
gold  mine.  Under  the  present  operating 
permits,  mining,  processing  and 
reclamation  could  continue  through 
December  31,  2010.  The  mine  operating 


pwiod  would  be  extended  10  years  past 
the  ourently  permitted  time  to  2010. 
Under  the  proposed  expansion,  these 
activities  could  continue  through 
December  31,  2020.  The  Proposed 
Action  would  increase  areas  trf  o^n  pit, 
create  an  overburden  storage  site,  and 
expand  the  heap  leach  pad,  on 
approximately  465  acres.  Mining  and 
processing  methods,  and  rates  would 
not  change.  Previous  permitted  and 
proposed  surface  disturbcmces  at  the 
conclusion  of  mtwing  would  total  1 ,375 
•eras  of  the  3,910-acre  project  area. 
MaOyS.  Brady. 
Arm  Idanager. 
(FR  Ooa  97-27782  FlUd  10-20-97;  8:45  am] 


DEPARTMBIT  OF  THE  INTERIOR 


Oirtar  ContfiMfiM  Slwlf  Ragton 

AQBICV:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  Availability  of 

Environmental  IXxmments  Prepared  for 

Outer  Continental  Shelf  (OCS)  Mineral 

Exploration  Proposal  on  the  Alaska 

OCS. 

SUMMARY:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Federd  regulations  (40  CFR  Section 
1501.4  and  Section  1506.6)  that 
implement  the  National  Envinmmental 
Policy  Act  (NEPA).  announces  the 
availability  of  a  NEPA-relatad 
Environmental  Assessment  prepared  by 
the  MMS  for  oil  and  gas  exploration 
activities  proposed  on  the  Alaska  OCS. 
This  listing  includes  the  only  proposal 
for  which  a  Finding  of  No  Significant 
hnpact  (FONSI)  was  prepared  by  the 
Alaska  OCS  Office  in  the  3-month      ' 
period  preceding  this  Notice. 

Propoaal 

The  proposal  is  for  exploratory- 
drilling  operations  that  would  be 
conducted  in  accordance  with  the  OCS 
Lands  Act.  The  purpose  of  the 
Environmental  Assessment  (EA)  is  to 
evaluate  the  probable  environmental 
effiects  of  the  operations,  described  in 
the  Exploration  Plan  (EP)  for  the  AKCO" 
Warthog  No.  1  Exploration  Well,  dated 
July  1997.  The  Warthog  drill  site  would 
be  located  within  Camden  Bay  in  the 
Beaufort  Sea,  near  several  former  drill 
sites  and  the  Arctic  National  Wildlife 
Refuge.  The  bottom-hole  location  would 
be  under  adjacent  State  of  Alaska  lands 
on  the  inner  continental  dielf  .  The 
methods  by  which  the  exploratory  well 
would  be  driUed  are  detailed  in  the  EP 


and  in  the  associated  Environmental 
Report  and  Oil  Discharge  Prev«ition 
and  Contingency  Plan.  Additional 
details  about  tlw  proposed  operations 
are  included  in  Fedaral  lag^ter  Notica 
62-FR-37861.  stunmarizing  an  AROO 
application  for  an  Incidental 
Hfurassment  Authorization  from  the 
National  Marine  Fisheries  Service. 


Location 


Bhck 


OCS-Y-1663  NR  06-04  7067 

(additional  kaae) 
OCS-Y-1682  NR  00-04  7066 

EA  Number:  EA  No.  AK  97-01. 

FONS/Dbte:  August  14. 1997. 
FOR  FURTHER  ■TORMATION  CONTACT: 
Persons  interested  in  reviewing 
environmental  docimients  for  the 
proposal  listed  above,  or  in  obtaining 
information  about  EA's  and  FONSI's 
prepared  far  activities  on<the  Alaska 
OCS,  are  encouraged  to  contact  the 
Alaska  OCS  Regional  office  of  MMS. 

The  FONSI  and  aaaociatad  EA  are 
available  for  public  inspection  betwem 
the  hoiirs  of  7:45  a.m.  and  4:30  p.in., 
Monday  through  Friday  at:  Minerals 
Management  Service,  Alaska  OCS 
Region,  Resource  Center,  949  East  36th 
Avenue,  Room  330,  Anchorage,  Alaska 
99508-4363.  phone:  (907)  271-6070  or 
(907)  271-6621  or  toll  free  at  1-600- 
764-2627.  Request  may  also  be  sent  to 
MMS  at  akwebmast«^mms.gov. 
SUPPLEMENTARY  MFORMATXM:  The  MMS 
prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  oil  and  gas  resources  on  th&  Alaska 
OCS.  The  EA's  examine  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects.  The  EA  is 
used  as  a  basis  for  determing  whether  or 
not  approvals  of  the  proposals 
constitute  major  Federal  actions  that 
significantly  affect  the  quality  of  the 
human  environment  in  the  sense  of 
NEPA  102(2KC).  A  FONSI  is  prepared  in 
those  instances  where  MMS  finds  that 
approval  will  not  result  in  significant 
e^cts  on  the  quality  of  the  human 
environment  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  Notice  constitutes  the  public 
Notice  of  Availability  of  environmental 
dociunents  required  under  the  NEPA 
regulations. 

Datad:  October  14. 1997. 
John  Goll. 

Regional  Dinctor,  Alaska  OCS  Regitm, 
Minerals  Management  Service. 
|FR  Doc  97-27784  Filed  10-20-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Nalicnal  Park  Sarvic* 


t  of  Aivtfc  NsHofMl  Parii 
Subsistence  Resource  CommteskNi; 
ffiviioe  oi  Meeung 

AODCY:  National  Paric  Sovice.  Interior. 
ACTION:  Subsistence  Resotuce 
Commimion  meeting. 


v.  ThB  Superintendent  of  Gates 
of  the  Arctic  National  Park  and  Preserve 
and  the  Chairperson  of  the  Subsistence 
Resource  Commission  for  Gates  of  the 
Arctic  National  Park  and  Preserve 
announce  a  forthcoming  meeting  of  ttie 
Gates  of  the  Arctic  National  Park  aiMl 
Preserve  Subsistence  Resource 
Commission. 

The  following  agenda  item*  will  be 
discussed: 

(1)  CaU  to  order. 

(2)  RoU  call. 

(3)  Approval  of  minutes  from  April 
2»-May  1. 1997  meetk^. 

(4)  Review  agenda.     * 

(5)  Superintendent's  iatrockaction  irf 
guests  and  review  of  Commission 
function  and  staff  purpose. 

(6)  Superintendent's  management/ 
research  reports. 

a.  Administration  and  manageoMnL 

b.  Phric  operatians. 

c.  Resource  management 

d.  Subaistmce  program. 

(7)  Public  and  agency  comments. 

(8)  Old  business. 

a.  Correspondoioe 

b.  Federal  Subsistence  Program 
update:  1997-1998  reguktery  changes. 

c.  National  Park  Service  Subsistence 
Program  doeummt 

d.  Review  of  Subsistence  Managemeot 
Plan  (draft). 

(9)  New  business. 

a.  Election  of  officers. 

b.  Other  park  Subaisteiice  Resoorce 
Commission  actions. 

c.  Review  of  traditional  use  areas  draft 
analysis. 

d.  Work  session:  Subsistence  Hunting 
Program. 

(10)  Set  time  and  place  of  next 
Subsistmce  Resource  Commission 
meeting. 

(11)  AdjoummoiL 

DATES:  The  meeting  mil  begin  at  7:00 
p.m.  on  November  3, 1997  and  conclude 
at  approximately  10:00  p.m.  The 
meeting  will  reconvene  at  8:30  a.m.  on 
November  4, 1997  and  conclude  at 
approximately  5:00  pan.  The  meeting 
wdll  reconvene  at  8:30  a.m.  on 
November  5, 1997  and  conclude  at 
apimndmately  noon. 
LOCATION:  The  meeting  will  be  held  at 
the  Community  Hall,  Allakaket  Alaska. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Dave  Mills,  Superintendent,  Gates  of  the 
Arctic  National  Park  and  Preserve,  P.O. 
Box  74660.  Fairbanks.  Alaska  99707. 
Phone  (907) 456-0281. 

SUPPLBfBirARY  STOOMATION:  The 
Subsistence  Resoiux:e  Commissions  are 
authorized  under  Title  Vm,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
operate  in  acoHtiaiice  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act 
ladithGaMilsb, 

Actinghegfoaal  Dinctor.  AlaAa  Begfon. 
[FR  Doc  97-27788  Filed  10-20-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERKm 


A^eeo^f  wofVNMeaiofi 


National  Patl(  Service,  Interior. 
ACTION:  Notice  of  meeting. 


This  notice  sets  forth  the  date 
of.  the  twenty-fointh  meeting  of  the 
Gettysburg  National  Military  Pari^ 
Advisory  Commission. 

DATES:  The  Public  meeting  will  be  held 
on  November  20, 1997.  from  7:00  p.nL- 
9:00  pan. 

LOCATION:  The  meeting  will  be  held  at 
Gettyrinirg  Cydoraiaa  Auditorium,  125 
TaneytowB  Road,  Gettysburg. 
Pennsylvania  17325. 

AOBBA:  Sub-Committee  Reports, 
Upd^e  on  General  Management  Plan. 
Federal  Consistency  Projects  Within  die 
Gettysburg  Battlefield  Historic  District, 
Operational  Update  on  Park  Activities, 
and  Citizens  Open  Forum. 

FOR  FURTHER  MFORMATNM  CONTACT: 
John  A.  Latschar,  Superintendent, 
Gettysburg  National  Military  Parii,  97 
Taneytown  Road,  Gettysburg, 
Pennsylvania  17325. 

SUPPLEMENTARY  SUMMATION:  The 
meeting  will  be  open  to  the  public  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Advisory 
Commission,  Gettysburg  National 
Military  Park,  97  Taneytown  Road, 
Gettysbiirg,  Pennsylvania  1 7325. 
Minutes  of  the  meeting  will  be  available 
for  inspecticm  four  weeks  after  the 
meeting  at  the  permanent  headquarters 
of  the  Gettysburg  National  Military  Park 
located  at  97  Tanejrtowm  Road. 
Gettysburg,  Pennsylvania  17325. 


Datad:  October  19, 1997. 

Jeka  A.  Laladiar, 

Superuitandeirt.  GettyabmgNklP/Eimahc 
NHS. 

(FR  Doc.  97-27819  FUad  10-20-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
National  Park  Sarvioa 

f 

Jhnwy  Carter  National  Hiatofte^Hs 
Advlaory  Committee;  Mealing 

AOENCY:  National  Park  Service,  Interim. 

ACTION:  Notice  of  Advisory  Commission 
meeting. 


r:  Notica  is  hereby  given  in 
acccndance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
Jimmy  Carter  National  Historic  Site 
Advisory  Commission  wrill  be  held  at 
8:30  ajn.  to  4  p.m.,  at  the  following 
location  and  date. 

DATE:  October  31, 1907. 

location:  nains  High  School  Visitor 
Center/Museum,  North  Bond  Street. 
Plains,  Georgia  3178a 

FOR  FURfTMBI  STORMATION.  OOlT ACT:  Mr. 
Fred  Boyles,  Superintendent,  Jimmy 
Carter  National  Historic  Site,  Route  1 
Box  800,  Andwsonville,  Georgia  31711. 
(912)  924-0343  Extension  17. 

SUPPt  rMDITARY  SfORMATION:  The 
purpose  of  the  Jimmy  Carter  National 
Historic  Site  Advisory  Commission  is  to 
advise  the  Secretary  of  the  Interior  or 
his  designee  on  achieving  balanced  and 
accurate  interpretation  of  the  Jimmy 
Carter  National  Historic  Site. 

The  members  of  the  Advisory 
Commission  are  as  follows:  Dr.  Steven 
Hochman,  Dr.  James  Sterling  Young.  Dr. 
Donald  B.  Sehewe,  Dr.  Henry  Ki^ 
Stanford,  and  Dr.  Barbare  Fields^ 
IKrector,  National  Park  Service,  Ex- 
Officio  member. 

The  matters  to  be  discussed  atdds 
meeting  include  the  status  of  park 
development  and  planning  activitiae. 
This  meeting  will  be  open  to  the  public 
However,  fecilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  commission  a  written 
statement  concerning  the  mattacs  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  Superintendent  at 
the  address  above.  Minutes  of  the 
meeting  will  be  available  at  Park 
Headquarters  for  public  inspection 
approximately  4  weeks  after  the 
meeting. 


5469e 


FMoMl  Re^star  ^Voi;  <2.  No.  20S  7  Tudwlay,  Oi»b*r^l,  11997^ f^U6^»im- 


Dated:  October  10, 1997. 
DanM  W.  Brown, 

Acting  BegionaJ  Dmctor,  Southeast  Region. 
(FR  Doc.  97-27801  Filed  10-20-97;  8:45  am] 

MUJNQCOOC  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

NsdwmI  Psfli  SwIm 

Nationai  Landmarks  CommlttM  of 
National  Park  Syalam  AdvfMry  Board 
MaatinQ 

MBtcr:  National  Park  Service;  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accortlance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
National  Landmarks  Committee  of  the 
Secretary  of  the  Interior's  National  Park 
System  Advisory  Board  will  be  held  at 
9:00  a.m.  on  the  following  date  and  at 
the  following  location. 
DATE:  November  5, 1997. 
LOCATION:  Department  of  the  Interior, 
Conference  Room  7000  B,  Main  Interior 
Building.  1849  C  Street,  NW, 
Washington,  DC 

RM  FURTHER  MRMMAHON  CONTACT: 
Patricia  Henry,  National  Register, 
History,  and  Education  (2280),  National 
Park  Service,  1849  C  Street.  NW. 
Washington.  DC  20013-7127. 
Telephone  (202)  343-8163. 
SUPn^MDir  ART  MFORMATKNC  The 
purpose  of  the  meeting  of  the  National 
landmarks  Committee  of  the  Secretary 
of  the  Interior's  National  Park  System 
Advisory  Board  is  to  evaluate  studies  of 
historic  pro]>erties  in  order  to  advise  the 
full  National  Park  System  Advisory 
Board  meeting  on  November  20-21, 
1997,  of  the  qualifications  of  properties 
being  proposed  fat  National  Historic 
Landmark  (NHL)  designation,  and  to 
recommend  to  the  full  board  those   ' 
properties  that  the  committee  finds  meet 
the  criteria  for  designation  for  the 
National  Historic  Landmarks  Program. 
-The  members  of  the  National 
landmark!  Committee  are: 
Dr.  Holly  Angtin  Robinson,  Co-Chair 
Mr.  Parker  Westbrook,  Co-Chair 
Mr.  PetOT  Dangermond 
Dr.  Shereen  L^ner 
Mr.  )eny  L  Rogers 
Dr.  John  Vlach 
Dr.  Richard  Guy  Wilson 
Dr.  James  Hnton.  ex  officio 
The  meeting  will  include 
presentations  and  discussions  on  the 
national  historic  significance  and  the 
historic  integrity  of  a  number  of 
properties  being  nominated  for  National 
Historic  Landmark  designation.  The 


meeting  will  be  open  to  the  public. 
However,  fecilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  for  consideration  by  the 
committee  written  conunents 
concerning  nominations  and  matters  to 
be  discussed  pursuant  to  36  CFR  part 
65.  Comments  should  be  submitted  to 
Carol  D.  Shull,  Chief,  National  Historic 
Landmarks  Survey,  and  Keeper  of  the 
National  Register  <k  Historic  Places, 
National  Register,  History,  and 
Education  (2280).  National  Park  Service, 
1849  C  Street.  NW,  Washington.  DC 
20013-7127. 
The  nominations  to  be  considered  are: 

ALABAMA 

Brown  Chapel  AM£.  Church.  Selma. 
Alabama 

ALASKA 

Kake  Cannery.  Kake 

ARKANSAS 

Old  SUte  House.  ^tUe  Rodi 

CALIFORNL^ 

United  States  Immigration  Station. 
•Angel  Island.  Tiburon 

ALASKA 

Kake  Cannery,  Kake 

ILLD40IS 

Farm  Creek  Section,  East  Peoria  Vicinity 

MARYLAND 

Rivosdale,  Rivardale 

NEW  YORK 

Kate  Mullany  House.  Troy 

New  York  State  Inebriate  Asylum. 

Binghamton 
Radeau  Land  Tortoise.  Lake  George 
Top  Cottage,  Hyde  Park 
Union  Square.  New  York 

OHIO 

Cincinnati  Observatory,  Cincinnati 
Wilson  Bruce  Evans  House,  Oberlin 

raNNSYLVANL^ 

Johnson  House.  Philadelphia 
N.C  Wyedi  House  and  Studio.  Chadds 
Pocd 

PUERTORKX) 

ANTONIO  LOPEZ.  Dorado  Vicinity 

VERMONT 

Rokeby,  Ferrisburgh 

VIRGINL^ 

Monument  Avenue  Historic  District. 

Richmond 

Also,  should  tile  necessary  waivers  be 
received,  the  committee  will  be 
considering  an  additional  property: 


Lower  Landing  Archeological  District 
(Boundary  increas  to  Colonial  Niagara 
Historic-District),  Lewiston,  NY 

Dated:  October  16, 1997. 
Carol  D.  Shall. 

Chief,  National  Historic  Landmaiks  Sarvey 
and  Keeper  of  the  National  Register  of  Historic 
Places,  National  Park  Service,  Washingfon 
Office. 

[FR  Doc.  97-27865  Filed  10-20-97;  8:45  am] 
■aXMQ  OOOK  4S10-7S-P 


DEPARTMENT  OF  JUSTICE 

Notlea  Of  Lodging  of  Conaant  Dacraa 
Pursuant  to  ttia  Claan  Watar  Act  and 
Raaourca  Conaarvatlon  artd  Racovary 
Ad  - 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  8, 1997.  a 
proposed  Consent  Decree  in  United 
States  V.  Trustees  of  Boston  University, 
Qvil  Action  Na  97-12261  PBS  (D. 
Mass.),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Massachusetts  resolving  the  matter.  The 
proposed  Consent  Decree  concerns 
violations  by  the  Trustees  of  Boston 
University,  of  the  Clean  Water  Act.  42 
U.S.C  S 1251.  et  seq.,  and  the  Resource. 
Conservation,  and  Recovery  Act,  42 
U.S.C.  $  6901,  et  seq.  The  violations 
alleged  in  the  complaint  inrlmj*  the 
failure  by  the  University  to  prevent 
spills  of  oil  into  the  PK^rW  River  in 
1992  and  1996  as  required  by  Section 
31l(bM3)  of  Uie  Qean  Water  Act.  42 
U^.C  §  1321(b)(3):  the  failure  by  the 
University  to  prepare  and  implement  a 
Spill  Prevention  Control  and 
Countermaasures  Plan  as  required  by 
Section  311()Kl)(c)  of  the  Qean  Water 
Act.  42  U.S.C.  §  1321(jKlKc):  and  tiie 
fiiihue  of  the  University  to  comply  with 
hazardous  waste  management  practices 
at  its  Medical  Campus  as  required  by 
Stibtitle  C  of  the  Resource, 
Conservation,  and  Recovery  Act,  42 
U.S.C  §§6921-6939. 

Under  the  terms  of  the  Consent 
Decree,  the  defendant  will  pay  a  total 
civil  penalty  of  $253,000  for  its  past 
violations.  Id  addition,  the  Consent 
Decree  requires  the  University  to 
perform  two  Supplemental 
Environmental  Proiects.  The  first  Profect 
will  involve  the  environmental 
restoration  of  a  commimity  garden  in 
the  South  End/Lower  Roxbury 
neighborhood  of  Boston.  The  second 
Project  will  involve  the  reduction  of 
pollutants  contained  in  stormwater 
nmoff  into  the  Charles  River  firom  the 
University. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
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date  of  this  publication  conunents 
.relating  to  the  proposed  Consent  Decree. 
Onnments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
EnvirtHuoent  and  Natuxal  Resources 
Division.  Department  of  Justice. 
Washington. DC.  20530. and riiould 
refer  to  United  States  v.  TruOees  of 
Boston  Uniyersitf.  DOf  Ref.  No.  90-7-1- 


Tlie  proposed  Consent  Decree  maybe 
examined  at  ttie  R^on  1  Office  of  ttie 
Environmental  Protection  Agmcy,  One 
Congress  Street,  Boston.  M«ssachusetts. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Bntoroement  Section  Document  Center. 
1X20  G  Street.  N.W..  4th  Floor, 
Washington.  D.C  2000S.  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  l^ 
mail  from  the  Document  Coater.  In 
requesting  a  copy.  pieasetelBr  to  the 
referenced  case  uid  enclose  a  diaid:  in 
the  amount  of  $8.75  (25  cents  per  page 
reproduction  cost  for  the  Consent 
Decree  excluding  Appendices)  made 
payaUe  to  Coneent  Decree  Lifaniy. 

Sectkm  Qikf,  Eanronmeatal  Enforcement 
Section. 

(FR  Doa  97-27772  Filed  10-20-«7: 8:45  am] 


09ARTMENT  OF  JUSTICE 

Nodoa  Of  Lodging  of  Supplamantal 
Conaant  Daciaa  Purauant  to  tha  Ctaan 
AkAd  ^ 

In  acccndance  with  the  Clean  Air  Act. 
42  U.S.C  §  7413  (g),  and  Departinental 
Policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  fwoposad  Supplemental 
Consent  Decree  in  Concerned  Citizens 
fiH-  Nuciear  Safety.  Inc.  &■  Patrick  ferome 
Chow  F.  United  States  Dep't  of  Energy 
Br  Siegfried  S.  Hecker,  Civil  No.  94-1039 
M  (D.N.M.),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Mexico  cm  September  26, 1997. 
Final  approval  and  entry  of  the 
proposed  Supplemental  Consent  Decree 
are  subject  to  the  requirements  of 
Section  113(g)  of  the  Qean  Air  Act.  42 
U.S.C  S  7413(g),  and  the  provisions  of 
28  CFR  $  50.7. 

In  this  case,  PlaintifEs  OCNS  and 
Patrick  Chavez  filed  suit  against 
Defendants  alleging  that  Los  Alamos 
National  Laboratory  ("LANL")  is  not  in 
full  compliance  with  the  national 
emission  standard  for  radionuclides  at 
DOE  fecilities,  set  forth  at  40  CFR 
61.90-61.97  ("Subpart  H  ").  On  March 
20, 1997,  the  cotirt  entered  a  Consent 
Decree  resolving  Plaintiffs'  claims.  One 
of  the  provisions  of  the  Coasent  Decree 


recHiires  DOE  to  fund  up  to  four 
independent  compliance  audits  of 
LANL.  The  Decree  also  provided  for 
TXX  to  pay  CCNS'  expert  and  attorneys' 
fees  incurred  in  monitoring  compliance 
within  Consent  Decree,  including    ■ 
monitoriag  the  independent  audits, 
pursnuit  to  the  attorneys'  fees 
provisions  of  the  dean  Air  Act 

On  July  24, 1097,  CXINS  filed  a 
Motion  to  Enforce  Consent  Decree,  by 
which  OCNS  sou^t  to  resolve  a  diqmte 
with  DOE  regBidiBg-die  appropri^e 
so^  of  activities  to  monitor  the  first 
indf^peadent  audit  OCNS  and  DOE  have 
reacked  a  settlement  of  this  motion, 
which  takes  the  form  of  a  proposed 
Supplemental -Consent  Decree. 

Ine  Department  of  Justice  will  receive 
written  comments  relatii^  to  the 
proposed  Supplemental-Consent  Dectee 
for  a  penod  of  30  days  from  the  date  of 
pid>licatkm  of  ^as  notice.  OHnments 
riiould  be  addressed  to  Alan  D. 
(keoiberg.  U.S.  Department  of  Juetfce, 
Environmental  Defense  Section.  999 
IStii  Street.  Suite  945,  Denver,  00 
80202.  should  tt^et  to  Con(xrrted 
Citizens  fw  Naclear  Safety,  Inc.  €r 
Patrick  ferome  Chavez  v.  United  States 
Department  of  Energy  &  Siegfried  S. 
Hecka;  Civil  No.  94-1039  M  (D.N.M.), 
and  should  also  make  refisrence  to  DJi 
90-5-2-1-1748A. 

The  Snpplamental  Consent  Decree 
may  be  examined  at  the  Clok's  Office, 
Untied  States  District  Coiirt  for  tiie 
District  Of  New  Mexico,  500  Gold 
Avmue.  10th  Floor,  AlbuquAque,  NM 
87102  or  at  the  Los  Alamos  National 
L^Kiratory  Reading  Room.  1350  Central 
Avenue,  Suite  101.  Los  Alamos.  NM 
87S44,  ^  (505)  665-2122  or  (800)  343- 
2342. 
LaHtU  |.  GiWuw, 

CSiief,  Environweatal  Defense  Section, 
Environmental  and  Nattiral  Resoaices 
Division. 

(FR  Doc  97-27770  Filed  10-20-97;  8:45  am] 


D9ARTMENT  OF  JUSTICE 

Nolloa  of  Lodging  of  Conaant  Dacraa 
Purauant  to  tlia  Claan  Walar  Act 


In  acctndanoe  with  departmental 
policy.  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Inland  Steel  Company, 
Civil  Action  No.  2:96C:V-097  JM.  Was 
lodged  on  September  4, 1997  witii  the 
United  States  District  Court  for  the 
Northern  District  of  Indiana,  The 
proposed  consent  decree  settles  pending 
Cleen  Water  Act  f^laim*  against  Tnlagf^ 
Steel  Company  in  connection  with  its 
Harbor  Works  steelmaldng  fecility  in 


East  ducago.  Indiana  The  consent 
decree  settles  theseclaims  in  exchange 
for  Inland's  commitment  to  comply  wi6k 
the  Clean  Water  Act  in  the  future,  aoivil 
penalty  of  $150.U00>  and  a  supplemental 
environmental  project  consisting  of  spill 
oontiol  improvements  at  fueling  stations 
at  the  Inland-fetility. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (aoj-di^ 
from  the  date  of  this  publicatton, 
comments  relating  to  tiie  propoeed 
consent  decree.  Comments  shcmld  -ba 
addressed  to  the  Assistant  Attoniey 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  jHStioe,  Washington,  D.C  20530,  and 
should  refer  to  UeMed  States  v.  Inland 
Steel  Company,  Civil  Action  No. 
2:96CV-€97  JM,  and  dM  Department  erf 
Justice  Reference  No.  90-5-1-1-4282. 
The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  AttomOy,  Morthun  District  of 
Indiana.  1001  Main  Street,  Suite  A. 
Dyer,  Indiana  46311;  the  Rfi^^ion  5  Office 
of  the  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604-3590;  and  at  tha 
Consent  Decree  Library,  1120  G  Street. 
N.W.,  4th  Floor,  Washington.  D.C 
20005,  202^24-0802.  A  copy  of  tha 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  tha 
Consent  Decree  Lilwary,  1120  G  Street. 
N.W.,  4th  Floor,  Washington,  D.C 
20005.  fai  requesting  a  copy,  please  refer 
to  the  referenced  case  and  mirlneB  a 
check  in  the  amount  of  $5.75  (25  cents 
per  page  reproduction  costs),  payaUe  to 
the  Consoit  Decree  Litnazy. 
JaelhLOnSS, 

Chief,  Bnvircmmental  Er^brcement  SscCkni, 
Bnrironmmital  and  Natural  Retouicas 
DMsioa. 

(FR  Doc.  97-27774  Filed  10-20-97;  8:45  am] 
■UJNQ  OOOK  Mie^S-M 


DEPARTMBIT  OF  JUSTICE 


Notfoaof  LxMlglng  of  J 
Purauant  to  Iha  Comprahanalva 


t«oinpanaaiwn,  ano  uaoMiy  Act 

In  accordance  with  Department 
policy,  28  CFR  §  50.7,  notice  is  haieby 
given  that  on  September  25, 1997,  a 
proposed  Consent  Decree  in  Tex  Tin 
Corp.  V.  United  States,  Civil  Action  No. 
G-96  247,  consolidated  with  Amoco 
Chemical  Co.  v.  United  States,  et  al.. 
Qvil  Action  No.  G-96-272  (S  J).  Tex^ 
Galveston),  vns  lodged  with  the  U.S. 
District  Court  for  the  Southern  District 
of  Texas.  Galveston  Division.  The 
United  States  filed  counterclaims 
against  Tex  Tin  Corp.  and  Amoco 
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Chemical  Co.  in  these  consolidated 
actions  pursuant  to  Section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C 
S  9607(a)  for  recovery  of  cdsts  incurred 
and  to  be  incurred  for  respraae  actions 
responding  to  the  release  or  threat  of 
release  of  hazardotis  substances  at  the 
Text  TinSuperfund  Site  ("Site")  in 
Texas  Qty,  Texas.  This  Consent  Decree 
resolves  the  United  States  claims  against 
Amoco  Chemical  Company,  Amoco  Oil 
Company  and  Amoco  Corporation 
(collectivety  "Amoco")  for  CERCLA 
response  costs  at  the  Site. 

Amoco  owns  27.33  acres  ("Area  H") 
of  the  21D-acre  Site,  which  Amoco 
purchased  after  exposal  activities  had 
ceased.  With  respect  to  the  Site 
exclusive  of  Area  H,  Amoco  is  a  de 
minimis  generator  potentially 
responsible  patty.  The  proposed 
settlement  recognizes  that  Amoco  has 
performed  the  Remedial  Investigation/ 
Feasibility  study  for  the  Site,  and  will 
clean  up  Area  H  under  a  Voluntary 
Cleanup  Program  ("VCP")  Response 
Action  Work  Plan  with  the  state  of 
Texas  which  will  include  construction 
of  a  soil  cover  over  Area  H,  installation 
of  a  subsxirface  barrier  wail,  and 
continued  monitoring  of  the  network  of 
groundwater  wells. 

With  respect  to  Area  H,  the  Consent 
Decree  provides  Amoco  with  a  covenant 
not  to  sue  under  Sections  106  and  107 
of  CERCLA  only  if  the  Environmental 
Protection  Agency  issues  a  written 
determination  that  the  cleanup,  as 
implemented,  is  protective  of  human 
health  and  the  environment  within  the 
meaning  of  Section  121  of  CERCLA.  The 
Consent  Decree  provides  Amoco  with  a 
de  minimis  party  covenant  not  to  sue  for 
the  remainder  of  the  Site.  Amoco 
reserves  contribution  claims  against  the 
United  States. 

The  Department  of  justice  Mrill  receive 
for  a  period  of  thirty  (3(H  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addieased 
^  to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  D.C  20530,  and  should 
refer  to  Amoco  Chemical  Co.  v.  United 
States,  et  al..  D.J.  ref.  90-11-3-1689. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  6  Office  of  the 
United  States  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas, 
Texas  75202  and  at  the  Consent  Decree 
Library,  1120  G  Street.  N.W.,  4th  Floor, 
Washington.  D.C.  20005.  A  copy  of  the 
proposed  Decree  may  be  obtained  in 
person  or  by  mail  Grom  the  Consent 
Decree  Library,  1120  G  Street.  N.W., 


Washington.  D.C.  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $5.50  ($0.25  per  page  fw 
reproduction  costs)  payaUe  to:  Consent 
Decree  Library. 
JodGnes. 

Chief,  Envinmmental  Enforcematt  Section. 
Environment  &■  Natuml  Resoiuces  Division. 
[FR  Doc.  97-27773  Filed  10-20-97:  8:45  am) 


DEPARTMENT  OF  JUSTICE 
Color  Piwckic 


Under  28  CFR  50.7  notice  is  hereby 
given  that  on  Octobw  3, 1997,  a 
proposed  consent  decree  in  United 
States  V.  World  Color  Press.  Inc..  Civil 
Action  No.  96-CV-1804  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Illinois. 

In  this  action  the  United  States  sought 
injunctive  relief  and  a.civil  penalty 
against  Worid  Color  Press'  Alden 
Printing  Facility,  located  in  Elk  Grove, 
Illinois,  to  bring  it  into  compliance  with 
requirements  in  its  permit  to  control 
and  limit  emissions  of  volatile  organic 
materials  ("VGMs")  for  its  printing 
presses.  Following  filing  of  the 
complaint,  but  before  settling  the 
litigation.  World  Color  complied  with 
the  United  States  Environmental 
Protection  Agency's  request  to  replace 
condenser  recovery  systems  wit^  an 
afterburner  at  the  Alden  Facility  to 
control  VOM  emissions  from  certain 
printing  presses.  The  Consent  Decree 
requires  World  Color  to  pay  a  civil 
penalty  of  $250,000,  and  to  comply  with 
the  dean  Air  Act  in  all  respects. 

The  Department  of  Justice  will  receive 
comments  on  the  Consent  Decree  for  a 
period  of  thirty  (30)  dajrs  from  the  date 
of  this  pubucation.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refiar  to  United  States  v.  World 
Color  Press.  Inc..  D.J.  Ret  90-5-2-1- 
1984. 

The  CB.  may  be  examined  at  the 
OfBce  of  the  United  States  Attorney,  219 
S.  Dearborn  St,  Room  12000,  Chicago, 
Illinois  60604,  at  U.S.  EPA  Region  5.  77 
West  Jackson,  Air  &  Radiation  Division, 
Chicago,  Illinois  60604,  and  at  the 
Consent  Decree  Library,  1120  G  Street. 
N.W.,  4th  Floor,  Washington,  DH  2005, 
(202)  624-0892.  A  copy  of  the  CD.  may 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library,  1120  G 
Street,  N.W..  4th  Floor.  Washington, 
D.C  20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $2.50 


(25  cants  per  page  reproduction  cost) 

pa3rable  to  the  Consent  Decree  Library. 

Bnwa  M.  Gaftar. 

Deputy  Chief,  Environmental  Bnfotcement 

Section,  Environment  and  Natuml  Reaources 

Diviuan. 

[FR  Doc.  97-27771  Filed  10-20-87: 8:45  aaU 

■UMO  cooc  44ie-«S-« 


MARINE  MAMMAL  COMMISSION 


SunsMne  Act  MeotInQ 


\  IMD  OATC:  The  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
will  meet  in  executive  session  on 
Tuesday,  November  18, 1997  from  8:45 
ajn.  to  9:45  aon.  The  public  sessions  of 
the  C(Mnmission  and  the  Committee 
meeting  will  be  held  on  Tuesday. 
November  18,  from  lOKX)  ajn.  to  6:00 
pjn.,  on  Wednesday,  November  19, 
from  8:30  a.m.  to  6:30  pan.,  and  on 
Thursday,  November  20,  from  9:00  a.m. 
to  1:00  pjn. 

PLACE:  The  Fairbanks  Princess  Hotel. 
4477  Pikes  I  .ending  Road.  Fairbanks, 
Alaska.  99709. 

STATUS:  The  executive  session  will  be 
closed  to  the  public.  At  it.  matten 
relating  to  personnel,  the  internal 
practices  of  the  Commission,  and 
international  negotiations  in  process 
will  be  discussed.  All  other  portions  oi 
the  meeting  will  be  open  to  public 
observation.  Public  participation  vrill  be 
allowed  as  time  permits  and  it  is 
determined  to  be  desirable  by  the 
Chairman. 

MATTERS  TO  BE  CONSOCRED:  The 
Commission  and  Committee  will  meet 
in  public  session  to  disaiss  a  broad 
range  of  marine  mammal  matters.  The 
focus  of  the  meeting,  however,  will  be 
on  Arctic  issues  and  on  those  marine 
■mm  ma)  species  that  occur  in^Alaska. 
While  sidiject  to  change,  ma)(v  issues 
that  the  Commission  plans  to  consider 
at  the  meeting  include:  marir"  mammal 
co-management  agreements:  domestic 
and  international  polar  bear  and  walrus 
programs;  research  and  management 
issues  related  to  bowhead  whales, 
Steller  see  Uons,  harbor  seals.  North 
Pacific  fiir  seals,  and  sea  otters;  the 
Anrtic  Environmental  Protection 
Strategy;  the  Arctic  Council;  marine "" 
mammal  programs  of  the  Russian 
Federation;  the  Bering  Sea  ecosystem: 
Hawaiian  monk  seals;  and  West  Indian  * 
manatees. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
John  R.  Twiss,  Jr.,  Executive  Director, 
Marine  Mammal  Commission,  4340 
East- West  Highway.  Room  905, 
Bethesda,  Kffl,  20814,  301/504-0067. 
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SUPPLEMBITARY  S^ORMATION:  This  is  a 
second  notice  of  the  Commission's  1997 
meeting  and  does  not  constitute  any 
significant  change  in  the  scheduling, 
location,  or  agenda  of  the  meeting  as 
originally  published  in  the  September 
29. 1997  notice  (62  FR  50964). 

Dated:  Qctobar  15. 1997. 
lelBiK.TwiBa.lr,. 
Executive  IXiector. 
[FR  Doc  97-27890  Filwi  lfr-16-97;  4:42  pm] 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMMSTRAT10N 

AiMsovy  Conunltlee  on  PresldontW 


Notice  is  hereby  given  that  the 
Advisory  Committee  on  Presidential 
lilxaries  will  meet  on  Wednesday. 
Novonber  5. 1997.  frxim  9  a.m.  to  12 
noon,  in  the  Confarence  Room  of  the 
Bush  Presidential  Library,  1000  George 
Bush  Drive  West,  CoUege  Station,  Texas. 

The  agenda  for  the  meeting  will  be  the 
Presidential  library  programs  and  a 
discussicm  of  future  Presidential 
libraries. 

The  meeting  will  be  open  to  the 
pidilic  For  further  information,  call 
David  F.  Peterson  at  (301)  713-6050. 

DBtad:  Octobar  17, 1997. 
Vimrj  AamBmtjkm, 

Cmnmitteet4anagementOfpcv. 

[FR  Doc.  97-27935  Filed  10-20-97;  8:45  am] 

asjuNO  coot  niB-tt-» 


NATIONAL  SCieiCE  FOUNDATKM 

AfMwwv  Panel  for  Nauroedence* 
Notloeof  r 


Mmw:  Advisory  Panel  br  MmirtMr  ii»~^t 
(1158). 

Date  and  Time:  Novembor  6-7, 1997;  9.-00 
ajn.  to  5:00  p.m. 

Place:  Room  680. 4201  Wilson  Boulsvaid. 
Arlington.  V  A 

Type  of  meeting:  Part-Opan. 

Contact  person:  Dr.  Susan  F.  Volman. 
Program  Director,  DBvelopmantal 
NeuroBcience,  Division  of  IntagrativB  Biology 
and  NeuroBcience,  Suita  685,  National 
SdenoB  Foundation,  4201  Wilson  Blvd., 
Arlington.  VA  22230  Telephone:  (703)  306- 
1424. 

Purpose  of  Meeting:  To  provide  advice  and 
raoommendations  concerning,  proposals 
submitted  to  NSF  for  finanri^l  support. 

Minutes:  May  be  obtained  from  the  contact 
peraon  listed  above. 

Agenda:  Open  Session:  November  7;  IIKW 
a.m.  to  12:00  p.m.,  to  diacusi  goals  and 
Bssessment  procedures.  Qosed  Session: 
November  6;  9M)  a.m.  to  5M)  p.m.; 
Noveoiber  7, 9HW  a.m.  to  IIKM  a.m.,  and 


12K)0  p.m.  to  5:00  p.m.  To  review  and 
evaluate  Developmental  Netiroscience 
proposals  as  part  of  the  selection  process  for 
awHds. 

Aaoson  for  Closing:  The  piopoBals  being 
reviewed  include  ii^rmation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  meters  are  exempt  under  5 
U.S.C  552b(c)  (4)  aiul  (6)  of  the  Govenment 
in  the  Sunshine  Act 

Dated:  October  16. 1997. 
M.RakaccaWiBklar. 
Committee  Management  (^fioer. 
[FR  Doa  97-27827  Filed  10-2O-97;  8:45  am) 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Time-.  9:30  ajn..  Ttiesdey.  October  28, 
1997. 

Place:  The  Board  Room.  5th  Floor, 
490  L'Enfisnt  Plaza.  SW.,  Washii^n. 
DC.  20594. 

Status:  Open. 

Matters  to  be  Discussed: 

6921    Railroad  Accident  Import: 
Derailment  of  Union  Pacific 
Railroad  Unit  Freight  Train  6205 
West,  near  Kelso.  California, 
January  12. 1997. 

NEWS  MEDU  CONTACT  Telephone:  (202) 
314-6100. 


FOR  MORE  SSTOnMATION  OONTAGT:  Ray 
Smith.  (202)  314-6064. 

Dated:  October  17. 1997. 
RaySiiii&. 

Aiteniate  Federal  BepsterUaison  Officer. 
[FR  Doc.  97-28022  Filed  10-17-97;  3:45  pm) 
I  0001  TSSS-ei-M 


NUCLEAR  REQULATORV 


The  Cleveland  Electric  Illuminating 
Company,  Toledo  Edison  Company, 
Ceniorlor  Service  Company.  Duquaane 
Ught  Company,  0E8  Nudaar,  Inc^ 
Ohio  Edtoon  Company,  and 
Pennsylvania  Powmt  Company  Pany 
Nuclear  Power  Plant.  UnH  No.  1;  Notice 
Of  bonaNnraoon  of  Approval  of 


Corporate  Rasti  uclui  ing 
[Docfcst  No.  50-440) 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  is  considering  approval, 
by  issuance  of  an  order  under  10  CFR 
50.80,  of  an  application  concerning  a 


proposed  merger  between  DQE,  Inc.  and 
Allegheny  Power  System,  Inc. 
(AU^heny  Power).  DQE,  Inc.  is  the 
parent  holding  company  of  Duquesne 
Light  Company  (Duquesne  Light). 
Duquesne  Light,  llie  Cleveland  Electric 
Illuminating  Company  (CEI),  The 
Toledo  Edison  Company,  Centerior 
Service  Company  (CSC).  OES  Nuclear, 
Inc.,  Ohio  Edison  Company,  and 
Pennsylvania  Power  Company  are 
holders  of  FaciUty  Operating  License 
No.  NPF-58.  dated  November  13, 1966. 
Facility  Opoating  License  No.  NPF-56 
authorizes  the  holders  to  possess  the 
Peny  Nuclesr  Power  Plant,  Unit  No.  1 
(PNPPi  and  authorizes  CEI  and  CSC  to 
use  and  operate  PNPP  in  accordance 
with  the  conditions  and  requirements 
set  forth  in  the  operating  license.  By 
letter  dated  August  1. 1997,  the 
Commission  was  inionned  that  DQE, 
Inc.  and  All^heny  Power  have  entered 
into  a  merger  agreement  which  will 
result  in  DQE.  Inc.  becoming  a  wholly- 
owned  subsidiary  of  Allegheny  Power, 
and  thus  the  indeed  traiufBr  of  control 
of  the  interest  held  by  Duquesne  Ligjit 
in  the  Perry  operating  license  to 
Allegheny  Power,  which  will  be 
renamed  Allegheny  Energy.  Inc. 
(All^heny  Energy). 

AcoHding  to  me  application,  the 
merger  will  have  no  adverse  effect  on 
either  the  technical  management  or 
operation  of  PNPP  since  CEI  and  CSC 
responsible  for  the  operation  and 
maintenance  of  PNPP,  are  not  involved 
in  the  merger.  The  Toledo  Edison 
Company,  Ohio  Edison  Company.  OES 
Nuclear,  Inc..  CEI,  CSC,  and 
Pennsylvania  Power  Company  will 
remain  licensees  responsible  for  their 
poesessory  interests  and  related 
obligations.  No  direct  transfer  of  the 
license  will  result  from  the  merger. 

Pursuant  to  10  CFR  50.80.  the 
Commission  may  consent  to  the  transfiar 
of  control  of  a  license  after  notice  to 
interested  persons.  Such  consent  is 
contingent  upon  the  Commission's 
detomination  that  the  holder  of  die 
license  following  the  transfer  is 
qualified  to  hold  the  license  and  that  the 
transfisr  is  otherwise  consistent  with 
applicab^  provisions  of  law, 
regulations,  and  orders  of  the 
CommissioiL 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application 
from  Duquesne  Light  dated  August  1, 
1997.  The  August  1, 1997,  application  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building.  2120  L  Street, 
NW.,  Washington.  DC  20555,  and  at  the 
local  public  document  room  located  at 
the  Perry  Public  Lit»ary.  3753  Main 
Street.  Peny.  Ohio  44081. 
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Dated  at  Rockville.  Maryland,  this  lOth  day 
of  October  1997. 

For  the  Nuclear  Regtilatory  Commission. 
DooglM  V.  Pickatt. 

Senior  Project  Manager,  Project  Directorate 
in-3.  Division  of  Reactor  Projects  UI/JV.  Office 
<^ Nuclear  Reactor  Regulation. 
[FR  Doc.  97-27876  Filed  10-20-97;  8:45  am) 

■UMQ  COM  7aN-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  lA  97-070.  ASLBP  Na  96-734- 
01-€A] 

Magdy  Elamlr.  M.D.;  Establisliment  of 
Atomic  Sflfety  end  Ucetwlng  Bosfd 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37 
F.R.  28710  (1972).  and  Sections  2.105. 
2.700.  2.702,  2.714,  2.714a,  2.717.  2.721, 
and  2.772(j)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 
established  to  preside  over  the  following 
proceeding. 

MAGDY  ELAMQt,  MJ>. 

Order  Superseding  Order  Prohibiting 
Involvement  in  NRC-Licansed  Activities 
(Eflective  Immediately) 

IA97-O70 

In  accordance  with  10  CF.R.  §  202, 
this  Board  is  established  as  a  result  of 
the  petitioner.  Or.  Magdy  Elamir. 
President  of  Newark  Mmlical 
Associates,  P. A.,  requesting  a  hearing  on 
a  September  15, 1997,  NRC  Ordm.  The 
Order  prohibits  Dr.  Elamir  from 
engaging  in  NRC-licensed  activities  for 
five  years,  requires  him  to  inform  the 
NRC  of  any  NRC  licensed  entity  or 
entities  inhere  Dr.  Elamir  is  involved 
and  prohibits  such  involvements,  and 
requires  him  to  provide  a  copy  of  the 
Order  to  all  such  NRC-licensed  entities. 

The  Board  is  comprised  of  the 
following  administrative  judges: 

Charles  Bechhoefer,  Chairman.  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D.C  20555      * 

Dr.  Peter  S.  Lam,  Atomic  Safety  and 
Licensing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C  20555 

Dr.  Jerry  R.  Kline,  Atomic  Safety  and 
Ureiuiing  Board  Panel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C  20555 

All  correspondence,  documents  and 
other  materials  in  this  proceeding  shall 
be  filed  with  the  Judges  in  accordance 
with  10  C.F.R.§  2.701. 


Issued  at  Rockville.  Maryland,  this  15th 
day  of  October  1907. 

B.  Paul  Cotter,  Jr.. 

Chief  Administrative  fudge.  Atomic  Safety 

and  Licensing  Board  Panel. 

|FR  Doc  97-27878  Filed  10-20-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DochM  Na  SO-221 

Notic*  of  PropoMd  Issuano*  Of  a 
Uconso  AiiMitdtiMiil  and  an  Ordac 
Auttiortilng  DIaposltlon  of  Componant 
Parta  Tarmlnatlon  of  Facility  Ucanaa 
and  Opportunity  for  Haaring;  Waltz  Mill 
Taat  Reactor 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  license 
amendment  and  an  order  authorizing 
the  Westinghouse  Electric  Corporation 
(the  licensee)  to  dismantle  the  Waltz 
Mill  Test  Reactor  facility  and  dispose  of 
the  component  parts,  and  termination  of 
Facility  License  No.  TR-2,  in 
accordance  with  the  licensee's 
application  dated  July  31.  1997. 

The  license  amendment  would  be 
issued  following  the  Commission's 
review  and  approval  of  the  licensee's 
detailed  plan  for  removal  of  the  reactor 
vessel  internal  contents,  the  reactor 
vessel,  the  biological  shield,  and 
disposal  of  radioactive  components.  The 
license  amendment  would  authorize 
implementation  of  the  approved  plan. 
Following  completion  of  the  authorized 
activities  and  verification  by  the 
Commission  that  acceptable  radioactive 
contamination  levels  have  been 
achieved,  the  Commission  would  issue 
an  order  terminating  the  TR-2  license, 
and  relicensing  the  remaining  fecility 
under  a  Special  Nuclear  Materials 
license  existing  at  other  parts  of  the 
fecility  at  Waltz  Mill.  Prior  to  issuance 
of  the  license  amendment  and  order,  the 
Commission  will  have  made  the 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations. 

By  November  20, 1997.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  subject 
amendment  and  order,  and  any  person 
whose  interest  may  be  afiiscted  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  procee4ing 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  for  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 


petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  s{>ecifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  fectors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  ^e  proceeding  on  the 
petitioner's  interest.  The  petition  shotild 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  viriahes  to  intervene. 
Any  person  who  has  filed  a  petition  {or 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding.  'A 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter, 
and  the  bases  for  each  contention  set 
forth  with  reasonable  specificity. 
Contentions  shall  be  limited  to  mattos 
within  the  scope  of  the  action  under 
consideration.  A  petitioner  who  hils  to 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
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Washington.  D.C  20555.  Attmtion: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  D.C  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
Genoal  Coiusel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C  20555,  and  to  Lisa  A.  Campagna. 
Assistant  General  Counsel.  Law 
Department.  Westinghouse  Electric 
Corporation.  P.O.  Box  355,  Pittsburgh. 
Pennsylvania  15230.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  wriU  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  w  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petitioner  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  fectors  specified  in  10 
CFR  2.714(aMlKiHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application 
dated  July  31, 1997.  which  is  available 
for  public  inspection  at  the 
Commission^  Public  Document  Room. 
2120  L  Street,  NW.,  Washington.  D.C 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  October  1997. 

For  the  Nuclear  Regulatory  Commission. 
SeyBoarH.Wete. 
Director,  Non-Power  Reactors  and 
Decommissiorung  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-27873  Filed  10-20-97;  8:45  am] 
■LUNQ  oooc  7aM-ei-i> 


NUCLEAR  REGULATORY      . 
COMMISSION 

[DockM  Na  50-440] 

Ttia  CTawaland  Electric  llhimlnatlng 
Company,  at  al.  Parry  Nuclear  Poater 
Plant,  Umt  No.  1;  Environmental 
Aaaeaament  and  FlndlnQ  of  No 
Signlflcant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commissfon)  is 
considering  approval,  by  issuance  of  an 
order  under  10  CFR  50.80,  of  the 
indirect  transfer  of  Facility  Operating 
License  No.  NPF-58.  to  the  extent  it  is 
held  by  the  Duquesne  Light  Comply 
(Duquesne  Light)  for  the  Perry  Nuclear 
Power  Plant,  Unit  No.  1  (PNPP).  located 
in  Lake  County.  Ohio. 

Enviranniental . 


Identification  of  the  Propoeed 

The  proposed  action  %ifOuld  consent  to 
the  inturect  tiansfiar  of  the  license  wrath 


respect  to  a  proposed  merger  betwreen 
DQE,  Inc.  and  Allegheny  Power  System. 
Inc.  DC^,  Inc.  is  the  parent  holdii^ 
company  of  Duquesne  Light,  which 
holds  a  license  to  possess  an  interest  in 
PNPP.  Duquesne  Light.  The  Cleveland 
Electric  Illuminating  Company  (CEI). 
Toledo  Edison  Company,  Coiterior 
Service  Company  (CSC),  OES  Nuclear, 
Inc.  Ohio  Edison  Company,  and 
Pennsylvania  Power  Company  are 
holders  of  Facility  Operating  License 
No.  NPF-58,  dated  November  13, 1986. 
Facility  Opwating  License  No.  NPF-58 
authorizes  the  holders  to  possess  the 
PNPP,  and  authorizes  CEI  and  CSC  to 
use  and  opoate  PNPP  in  accordance 
with  the  conditions  and  requirements 
set  forth  in  the  operating  license.  By 
letter  dated  August  1, 1997 ..the 
Commission  was  informed  that  DC^, 
Inc.  and  Allegheny  Powot  have  entered 
into  a  merger  agreement  which  will 
result  in  the  indirect  transfer  of  control 
of  the  interest  held  by  Duquesne  Light 
in  the  PNPP  operatii;^  license  to 
Alle^wny  Power,  which  will  be 
renamed  Allegheny  Energy.  Inc. 

(Allegheny  Energy). 

Accorduig  to  the  application,  the 
merger  will  have  no  adverse  effect  on 
either  the  technical  management  or 
operation  of  PNPP  since  CEI  and  CSC. 
responsible  for  the  operation  and 
maintenance  of  PNPP,  are  not  involved 
in  the  merger.  The  Toledo  Edison 
Company,  Ohio  Edison  Com|>any.  OES 
Ntidear.  Inc..  CEI.  CSC.  and 
Pennsylvania  Power  Company  will 
remain  licensees  responsible  for  their 
possessory  interests  and  related 
obligations.  No  direct  transfer  of  the 
license  will  result  from  the  meiger. 

The  proposed  action  is  in  accordance 
with  Duquesne  Lighf  s  request  for 
approval  dated  August  1, 1997. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  rpquired  to 
obtain  the  necessary  consent  to  the 
indirect  transfer  of  the  license  discussed 
above.  According  to  the  application,  the 
imderlying  transaction  is  needed  to 
create  a  stronger,  more  competitive 
enterprise  that  is  expected  to  save  over 
$1  biUion  in  net  savings  over  the  first  10 
years.  therri)y  enhancing  Duquesne 
Light's  financial  resources  to  possess  its 
interests  in  the  PNPP. 

£nvutuunen(a/  Impacts  of  the  Proposed 
Action 

The  proposed  action  involves 
administrative  activities  unrelated  to 
plant  operation. 

The  proposed  action  will  not  result  in 
an  increase  in  the  prob^ility  or 
consequences  of  accidents  or  residt  in  a 
change  in  occupational  or  ofbite  dose. 
Ther^ore.  there  are  no  radiological 


impacts  associated  with  the  proposed 
action. 

The  proposed  action  will  not  result  in 
a  change  in  nonradiological  plant 
effluents  and  will  have  no  other 
nonradiological  environmental  impact 

Accordingly,  the  Commission 
concludes  that  there  are  no 
environmental  impacts  associated  widi 
this  action. 

AHmnativee  to  the  Propoeed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts,  llw 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

AHanathm  Use  ofBaaoajOBS 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  Related  to  the  Operation  of 
Perry  Nuclear  Power  Plant,  Units  1  and 
2,"  dated  August  1982.  in  NUREG-0884. 

Agencies  and  Persons  Consulted 

In  accordance  %vith  its  stated  policy, 
on  October  1. 1997,  the  staff  consulted 
with  the  Ohio  State  official  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significaat  faapacl 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  {noposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  Duquesne  Light's 
submittal  dated  Augxist  1, 1997,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Oilman  Building.  2120  L  Street 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
Peny  Public  Library.  3753  Main  Street 
Peny.  Ohio  44081. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  October  1997. 

For  the  Nuclear  Regulatcvy  Commission. 
GaiiaMams. 

Director,  Profect  Directoixite  in-3  Dhrision  af 
Beactor  Prefects  m/IVOffids  of  Nudear 
Reactor  Regulation. 
(FR  Doc  97-27875  Filed  10-20-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Radiography  Workshop 

AQENCY:  U.S.  Nuclear  Regulatoiy 
Commisston. 

ACTION:  Notice  of  meeting. 


r:  The  U.S.  Nuclear  Regulatory 
Commission  staff  plans  to  convene  a 
public  workshop  to  discuss  issues 
concerning  industrial  radiography 
associated  equipment  The  workshop 
will  be  held  in  conjunction  with  the 
American  Society  for  Nondestructive 
Testing,  Inc.'s  (ASNT's).  1997  Fall 
Conference  and  Quality  Testing  Show, 
Post  Conference  Seminar.  The  issues  to 
be  discussed  include  a  vendor  petition 
for  rulemaking  to  remove  the  reference 
to  associated  equipment  from 
radiography  equipment  regulations  and 
an  NRC  proposal  for  resolving  certain 
issues.  The  workshop  will  also  provide 
an  opportunity  for  representatives  from 
the  radiography  industry  to  comment  on 
how  associated  equipment  should  be 
regulated. 

DATE  AND  TME:  The  workshop  will  meet 
on  October  24, 1997,  from  1:00  p.m.  to 
2:30  p.m. 

A00RE88ES:  The  workshop  will  be  held 
at  the  David  L.  Lawrence  Convention 
Center,  Double  Tree  Hotel  Pittsburgh, 
1000  Penn  Avenue,  Pittsburgh, 
Pennsylvania  15222.  Telephone  412- 
281-3700.  ASNT  telephone  number: 
(800)  222-ASNT. 

FOB  RjRTHCR  MFOnMA-nON  CONTACT:  J. 
Bruce  Carrico,  U.S.  Nuclear  Regulatory 
Commission,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  MS  T8F5, 
Washington,  DC  20555,  telephone  (301) 
415-7826,  e-mail  )bc0nrc.gov. 
SUPPiaefTARY  MFOMMATION:  On 
January  10, 1991,  NRC  published  in  the 
Federal  Register  (55  FR  843)  a  final  rule 
revising  the  regulations  applicable  to 
industrial  radiography,  10  CFR  Part  34. 
The  revision  introduced  a  new  section, 
10  CFR  34.20.  that  required  licensees  to 
only  use  radiographic  exposure  devices 
and  associated  equipment  that  comply 
with  criteria  specified  in  that  section. 
Paragraph  (d)  of  10  CFR  34.20  provided 
that  all  newly  manufactiued 
radiographic  exposure  devices  and 
associated  equipment  (manufactured 
after  January  10. 1992)  acquired  by  NRC 
licensees  must  meet  10  CFR  34.20 
requirements  (specified  in  American 
National  Standards  Institute  (ANSI), 
N432-1980).  In  addition,  licensees  were 
to  ensure  that  all  equipment  used  in 
radiographic  operations  alter  January 
10, 1996,  complies  with  the  applicable 
requirements. 


Since  the  final  implementation  date, 
i.e..  January  10.  1996,  some  confusion 
has  arisen  concerning  the  regulations' 
applicability  to  associated  equipment 
Associated  eqwpment  is  currently 
defined  as,  "*  *   *  equipment  that  is 
used  in  conjunction  with  a  radiographic 
exposure  device  to  make  radiograpldc 
exposures  that  drives,  guides,  or  comes 
in  contact  with  the  source,  (e.g.,  guide 
tube,  control  tube,  control  (drive)  cable, 
removable  source  stop,  "J"  tube  and 
collimator  when  it  is  used  as  an 
exposure  head."  In  addition,  in  April 
1996,  NRC  received  a  Petition  for 
Rulemaking  requesting  that  "NRC 
amend  its  regulations  to  remove 
reference  to  associated  equipment  from 
S  34.20  so  that  continued  inspection  and 
enforcement  of  the  rule  would  be 
performed  on  the  basis  of  source  and 
device  reviews  only."  TTie  objective  of 
this  workshop  is  to  discuss  NRC's 
understanding  of  the  problems  and 
possible  solutions,  and  provide  a  forum 
for  an  exchange  of  ideas  between 
industry  representatives  and  NRC  on 
how  associated  equipment  should  be 
regulated.  NRC  anticipates  that 
representatives  from  the  regulated 
industry  and  the  equipment 
manufactiuers  will  be  in  attendance. 

Conduct  of  the  Workshop:  The 
workshop  wiltbe  chaired  by  Larry  W. 
Camper,  Chief,  Medical,  Academic,  and  ' 
Commercial  Use  Safisty  Branch,  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  The  workshop  will  be 
conducted  in  a  manner  that  will 
expedite  the  orderly  conduct  of 
business.  Seating  will  be  on  a  first- 
come,  first-served  basis. 

Dated  at  Rockville,  Maryland  this  14th  day 
of  October.  1997. 

For  the  Nuclear  Regulatory  Conuniasion. 

Uny  W.  Camper. 

Chief  Medico],  Academic,  and  Commercial 
Use  Safety  Branch,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doa  97-27874  Filed  10-20-97:  8:45  am] 


NUCLEAR  REGULATORY 

Sunshina  Act  Mealing 

AOBICY  HOUMNQ  THE  MEETVW:  Nuclear 
Regulatory  Commission. 

BATE:  Weeks  of  October  29.  27. 
November  3,  and  10,  1997. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  PubUc  and  aoaed. 


MATTERS  TO  BE  C0N8IDERE0: 

Week  of  OcUAer  20 

There  are  no  meetings  the  week  of 
October  20. 

Week  of  October  27— Tentative 

Wednesday,  October  29 

11:30  a.m. 
Affirmation  Session  (public  meeting) 
(if  needed) 
2:00  p.m. 
Briefing  on  Site  Decommissioning 
Plan  (SDMP)  (public  meeting) 
(Contact:  John  Hickey— 301-415- 
7234) 

Thursday,  October  30 

10:30  a.m.  and  1:30  p.m. 
All  Employees  Meetings  (public 
meetings)  on  "The  Green"  Plaza 
Area  between  buildings  at  White 
Flint  (Contact  Bill  Hill— 301-41&- 
1661) 

IVeel:  of  November  3 

Tuesday.  November  4 

2:00  p.m. 
Meeting  with  Commonwealth  Edison 
(public  meeting)        « 

Wednesday,  November  5 

9:30  a.m. 
Briefing  on  Staffs  Plans  for  50.59 
Regulatory  Process  Improvements- 
(public  meeting) 
11:00  a.m. 
Affirmation  Session  (public  meeting) 
(if  needed) 

Week  of  November  10 

There  are  no  meetings  the  week  of 
November  10. 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
CONTACT  KmON  FOR  MORE  MFORMATXM: 
BUI  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  fo\md  on  the  Internet 
at  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  26555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  Meeting 
schedule  electronically,  please  send  an 


' 


electronic  message  to  wmhAnrc.gov  or 
dkwAuc.gov. 

Dated:  October  17, 1997. 
WmUm  M.  HiU.  )r. 
SECY  Tracking  Officpr.Cffpce  of  the 
Secntary. 
(FR  Doc.  97-27999  Filed  10-17-fl7;  2:16  pm) 
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POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Maaling;  Notification  of 
Keni  Added  to  MeethiQ  AQenda 

DATE  OF  MEETV4Q:  October  6, 1997. 

STATUS:  Closed. 

PREVIOUS  ANNOUNCEMENT:  62  FR  51169. 

September  30. 1997. 

CHANGE:  At  its  meeting  on  Octobor  %, 

1997.  the  Board  of  Governors  of  the 

United  States  Postal  Service  vbted 

unanimously  to  add  an  item  to  the 

agenda  of  its  closed  meeting  held  on 

that  date:  Compensation  Issues. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Thomas  J.  Koerber.  Secretary  of  the 

Board,  U.S.  Postal  Service,  475  L'Enfent 

Plaza.  SW.,  Washington,  DC  20260- 

1000.  Telephone  (202)  268-4800. 

Umbum  |.  KiMiber, 

Secretary. 

(FR  Doc  97-28019  FUed  10-17-97;  3:22  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange  Commission, 
OfBce  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Extention:  Rule  17a-23  and  Foim  17A-23; 
SEC  File  No.  270-387;  0MB  Contvol  Na 
3235-0442. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  conunents 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

•  Rule  17a-23  and  Form  17A-23 
Recordkeeping  and  Reporting 
Reqniremmts  Rriating  to  BndcerDealer 
Trading  Systems 

Rule  17a-23  and  Form  17A-23,  under 
the  Securities  Exchange  Act  of  1934 


establish  recordkeeping  and  reporting 
requirements  for  approximately  143 
registered  broker-dealers  that  operate 
certain  automated  trading  systems 
("Brokm-Dealer  Trading  System"  or 
"BDTS").  Rule  17a-23  requires  any 
registered  brolcer-dealer  that  sponsors  a 
BDTS  to  maintain  participant,  volume, 
and  transaction  records.  Rule  17a-23 
and  Form  17A-23  also  require  system 
sponsors  to  submit  three  reports  to  the 
Commission  and,  under  certain 
cirtnmistances.  to  an  appropriate  self- 
regulatory  organization.  These 
recordkeeping  requirements  assist  the 
Commission  with  monitoring  broke- 
dealers  that  operate  BDTSs  and  with 
ensiuing  compliance  with  Rule  17a-23. 

The  Commission  staff  estimates  the 
average  number  of  hours  necessary  for 
each  BDTS  sponsor  to  comply  with  Rule 
17a-23  is  46  hours  annually.  The  total 
burden  is  6.542  hours  annually  for  the 
broker-dealers  operating  BDTSs,  based 
upon  past  submissions.  The  average  cost 
per  hour  is  approximately  $7.00. 
Therefore,  the  total  annual  cost  of 
compliance  for  the  143  broker-deelers 
operating  BDTSs  is  $46,046.00. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's 
estimates  of  the  biuden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  on  respondents,  including 
through  the  use  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Battell.  Associate 
Executive  Director,  Office  of 
Information  Technology,  Seciuities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W.  Washington.  D.C  20549. 

Dated:  October  14. 1997. 
Margaret  H.  McFariand. 
Deputy  Secretary. 

[FR  Doc.  97-27762  Hied  10-20-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Inveatment  Conipeny  Aot  Raiaaaa  No. 
22866;  812-10632] 

Smith  Barney  Muni  Funds,  at  aL; 
Notice  of  Application 

October  14. 1997. 

AQBICY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  under 

section  17(b)  of  the  Investment 

Company  Act  of  1940  (Uie  "Act")  for  an 

exemption  from  section  17(a)  of  the  Act 

SUMMARY  OF  APPUCATION:  Order 
requested  to  allow  a  series  of  a 
registered  investment  company  to 
acquire  substantially  all  of  the  assets 
and  certain  liabilities  of  another  of  its 
series.  Because  of  certain  affiliations, 
applicants  may  not  rely  on  rule  17a-8 
under  the  Act 

APPUCANTS:  Smith  Barney  Muni  Funds 
(the  "Trust").  Smith  Barney  Mutual 
Funds  Management  Inc.  ("SBMFM"). 
and  Smith  Barney  Inc.  ("Smith  Barney^ 
F1UNQ  DATES:  The  application  was  filed 
on  April  22, 1997,  and  amended  on 
August  20, 1997. 

HEARMO  OR  NOTVICAT10N  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECa 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  10. 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  from  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nattire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary.    ^ 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Applicants,  388  Greenwich  Street,  22nd 
Floor.  New  York,  New  York  10013. 
Attention:  Christina  T.  Sydor,  Esq. 
FOR  FURTNER  MFORMATION  CONTACT: 
Kathleen  L.  Knisley,  Staff  Attorney,  at 
(202)  942-0517,  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPtXMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch.  450  Fifth 
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Street,  N.W.,  Washington.  D.C.  20549 
(tel.  202-942-«090). 

^plkaali'  KapraentatioM 

1.  The  Trust,  a  Massachusetts 
business  trust,  is  an  open-end 
management  investment  company 
registered  under  the  Act'  The  Trust 
currently  consists  of  nine  series, 
includii^  the  Ohio  Portfolio  (the 
"Acquired  Portfolio")  and  the  National 
Portfolio  (the  "Acquiring  Portfolio." 
and.  collectively  with  the  Acquired 
Portfolio,  the  "Portfolios '). 

2.  SBMFM  is  the  investment  adviser 
to  the  Portfolios.  Smith  Barney  is  the 
Trust's  distributor.  As  of  February  28, 
1997.  Smith  Barney  owned  11.2%  of  the 
outstanding  shares  of  the  Acquired 
Portfolio.  SBMFM  and  Smith  Barney  are 
both  wholly-owned  subsidiaries  of 
Smith  Barney  Holdings  Inc. 
("Holdings"). 

3.  On  September  4. 1996.  the  board  of 
trustees  of  the  Trust  (the  "Board"), 
Locluding  its  disinterested  tru/tees, 
unanimously  approved  the 
reorganization  (the  "Reorganization") 
described  in  a  Plan  of  Reorganization 
(the  "Reorganization  Plan"),  fhirsuant  to 
the  Reorganization  Plan,  the  Acquiring 
Portfolio  proposes  to  acquire  all  or 
substantially  all  of  the  assets  and  certain 
liabilities  of  the  Acquired  Portfolio  in 
exchange  for  shares  of  the  Acquiring 
Portfolio  based  on  the  Portfolios' 
relative  net  asset  values.  The  number  of 
full  and  fractional  shares  of  the 
Acquiring  Portfolio  to  be  issued  to 
shareholders  of  the  Acqxiired  Fund  will 
be  determined  by  dividing  the  value  of 
the  Acquired  Portfolio's  assets,  less 
liabilities,  attributable  to  each  class  of 
shares  by  the  net  asset  value  of  one 
share  of  the  same  class  of  the  Acquiring 
Portfolio,  computed  as  of  the  close  of 
regular  trading  on  the  New  York  Stock 
Exchange,  Inc.  on  or  about  the  date  on 
which  the  closing  presently  is  expected 
to  occur,  December  12. 1997  (the 
"aosincDate"). 

4.  Eaui  Portfolio  offers  four  classes  of 
shares.  Qass  A  shares  of  both  Portfolios 
are  sold  with  a  front-end  sales  charge. 
Class  B  and  Class  C  shares  of  both 
Portfolios  are  sold  without  a  front-end 
sales  charge  but  are  subject  to  a 
contingent  deferred  sales  charge 
("(3)SC").  Oassd  Y  shares  of  both 
Portfolios  are  sold  without  an  initial 
sales  charge  or  CDSC  and  are  available 
only  to  investors  investing  a  minimum 


<  Tbe  Trust  waa  otgMUxad  on  Ai^ust  14.  IMS. 
tmdv  tha  naaM  Tost  Mnngiiil  MnnicitMl  Bond 
Funds.  On  April  23.  1906.  )aly  31.  1991.  and  My 
20, 1993.  tha  Trust's  nama  was  cbaagad  to  Tb«i 
MiMi  Bond  Puads.  Smith  Barney  Muni  Boad 
PUada.  and'Smitk  Baraay  Mnai  Funds. 


of  $5  million.  There  are  no  Qass  Y 
shareholders  of  the  Acquired  Portfolio. 

5.  Class  A,  Class  B,  and  Class  C  shares 
of  both  Portfolios  are  sold  subject  to 
distribution  plans  adopted  pursuant  to 
rule  12b-l  under  the  Act.  Under  their 
respective  plans,  the  Portfolios  pay 
Smith  Barney  a  service  fee  at  the  j^nniml 
rate  of  0.15%  of  the  value  of  each 
Portfolio's  average  daily  net  assets 
attributable  to  each  Portfolio's  Qass  A, 
Qass  B,  and  Class  C  shares.  In  addition, 
each  Portfolio's  Class  B  and  Qass  C 
shares  pay  a  distribution  fee  at  an 
annual  rate  of  0.50%  and  0.55%. 
respectively,  of  the  value  of  the 
PortfoUo's  average  daily  net  assets 
attributable  to  those  shares. 

6.  Each  Portfolio  pays  SBMFM  a 
management  fee  at  the  annual  rate  of 
0.45%  of  the  value  of  its  average  daily 
net  assets.  SBMFM  currently  is  waiving 
this  fee  for  the  Acquired  Portfolio. 

7.  Both  Portfolios  seek  a  high  level  of 
income  exempt  from  Federal  income 
taxes,  althou^  the  Acquired  Portfolio 
also  seeks  to  pay  its  shareholders  a  high 
level  of  income  exempt  from  Ohio 
personal  income  taxes.  The  other 
investment  policies  and  practices  of  the 
Portfolios  are  substantially  similar.  As 
of  February  28,  1997.  the  net  assets  of 
the  Acquirtsd  Portfolio  were  $7.8 
million,  and  the  net  assets  of  the 
Acquiring  Portfolio  were  $385.6  million. 

8.  Prior  to  the  Qosing  Date,  the 
Acquired  Portfolio  will  use  its  best 
efforts  to  discharge  all  of  its  known 
liabilities  and  obligations.  On  or  before 
the  Qosing  I>ate,  the  Acquired  Portfolio 
will  have  declared  a  dividend  and/or 
other  distribution  so  that  it  will  have  ■ 
distributed  all  of  its  investment 
company  taxable  income,  exempt- 
interest  income,  and  realized  net  capital 
gain,  if  any,  for  the  taxable  year  ending 
on  or  prior  to  the  Qosing  Date. 

9.  As  soon  as  practicable  after  the 
Qosing  Date,  the  Acquired  Portfolio 
will  liquidate  and  distribute  pro  rata  to 
its  shareholders  of  record,  determined 
as  of  the  close  of  business  on  the 
Qosing  Date,  the  shares  of  the 
Acquiring  Portfolio  received  by  it 
pursuant  to  the  Reorganization.  The 
liquidation  and  distribution  will  be 
accomplished  by  establishing  accounts 
in  the  names  of  the  Acquired  Portfolio 
shareholders,  each  account  representing 
the  respective  pro  rata  number  of  shares 
of  the  Acquiring  Portfolio  due  to  the 
Acquired  Portfolio  shareholders.  Qass 
A,  Class  B,  and  Qass  C  shareholders  of 
the  Acquired  Portfolio  will  receive  Qass 
A,  Qass  B,  and  Class  C  shares, 
respectively,  of  the  Acquiring  Portfolio. 
After  the  distribution  and  winding  up  of 
its  afhirs.  the  Acquired  Portfolio  will  be 
liquidated. 


10.  In  considering  the  advisability  of 
the  Reorganization  Plan,  the  Board, 
including  its  disinterested  trustees, 
found  that  the  Reorganization  is  in  the 
best  interests  of  each  Portfolio  and  that 
the  interests  of  existing  shareholders  of 
each  Portfolio  will  not  be  diluted  as  a 
result  of  the  Reorganization. 

11.  The  Board  considered  a  number  of 
factors  in  making  its  Rndings,  including: 
(a)  the  terms  and  conditions  of  the 
Reorganization;  (b)  the  tax-free  nature  of 
the  Reorganization;  (c)  the  costs  of  the 
Reorganization  to  the  Portfolios;  (d)  the 
compatibility  of  the  objectives,  policies, 
and  restrictions  of  the  Portfolios;  (e)  the 
savings  in  expenses  home  by 
shareholders  expected  to  be  realized  by 
the  Reorganization;  and  (f)  the  potential 
benefits  to  the  Portfolios'  affiliates, 
including  SBMF'M,  Smith  Barney,  and 
Holdings. 

12.  Tae  Board  also  considered  that 
combining^e  Portfolios  should  benefit 
the  Acquired  Portfolio's  shareholders 
because  the  much  greater  size  of  the 
Acquiring  Portfolio  enables  it  to  invest 
more  effectively,  to  achieve  certain 
economies  of  scale  and.  in  turn, 
potentially  to  increase  its  opwating 
efficiencies  and  fecilitate  portfolio 
management  During  the  Board's 
consideration  of  the  Reorganizatioii,  it 
was  noted  that  shareholders  of  the 
Acquired  Portfolio  would  no  longer    ' 
have  the  benefit  of  a  fund  which  seeks 
income  exempt  from  Ohio  personal 
income  taxes.  However,  the  Acquired 
Portfolio  was  not  considered  to  nave 
sufficient  assets  to  justify  maintaining  it 
as  a  standing  alone  fund,  and  no 
potential  for  substantial  foture  growth 
was  foreseen. 

13.  Smith  Barney  will  be  responsible 
for  the  expenses  incurred  in  connection 
with  the  Reorganization,  except  that 
each  Portfolio  will  be  liable  for  any  fees 
and  expenses  of  its  transfer  agent 
incurred  in  connection  with  the 
Reorganization  and  the  Acquired 
Portfolio  will  be  liable  for  all  fees  and 
expenses  incurred  relating  to  its 
liquidation.  The  Reorganization 
expenses  will  include  professional  fees 
and  the  cost  of  soliciting  proxies  for  the 
meeting  of  the  Acquired  Portfolio 
shareholders,  consisting  principally  of 
printing  and  mailing  expenses,  together 
with  the  cost  of  any  supplementary 
solicitation.  The  Reorganization  Plan 
provides  that  it  may  be  terminated  by 
the  Board  at  any  time  prior  to  the 
Qosing  Date  if  circumstances  should 
develop  that,  in  the  opinion  of  the 
Board,  make  proceeding  with  the 
Reorganization  Plan  inadvis^e.  If  the 
Board  determines,  prior  to  the  Closing 
Date,  that  proceeding  with  the 
Reorganization  would  be  inadvisable. 
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the  Reorganization  Plan  provides  that 
each  Poii^lio  wiU  bear  any  expenses  it 
has  incurred  incidental  to  the 
preparation  and  carrying  out  of  the 
Reorganization  Plan. 

14.  A  registration  statement  on  Form 
N-14  containing  a  combined 
prospectus/proxy  statement  has  been 
filed  with  the  SEC.  Applicants  expect  to 
send  the  prospectus/proxy  statement  to 
shareholders  of  the  Acquired  Portfolio 
in  October  1997  for  their  approval  at  a 
meeting  of  shareholders  scheduled  to  be 
held  on  or  about  November  21, 1997. 

15.  The  consummation  of  the 
Reorganization  is  subject  to  the 
following  conditions  set  forth  in  the 
Reorganization  Plan:  (a)  the 
shareholders  of  the  Acquired  Portfolio 
will  have  approved  the  Reorganization 
Plan;  and  (b)  the  parties  will  have 
received  exemptive  relief  frtim  the  SEC 
with  respect  to  the  issues  that  are  the 
subject  of  the  application.  Applicants 
agree  not  to  make  any  material  changes 
to  the  Reorganization  Plan  that  affect  the 
application  without  prior  SEC  approval. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  actng 
as  principal,  trova  selling  any  security 
to,  or  purchasing  any  security  frx)m  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  any  person  that  owns 
5%  or  more  of  the  outstanding  voting 
securities  of  such  other  person  and  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  such  oUier  person;  or,  if  the  other 
pwson  is  an  investment  company,  any 
investment  adviser  of  the  investment 
company. 

2.  Rule  17»-8  imder  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchasers 
or  saJes  of  substantially  all  of  the  assets 
of  registered  investment  companies  that 
are  affiliated  persons  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors/trustees,  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied. 

3.  Applicants  believe  that  they  may 
not  rely  upon  rule  17a-8  because  the 
Portfolios  may  be  affiliated  for  reasons 
other  than  those  set  forth  in  the  rule. 
Smith  Barney  owns  5%  or  more  of  the 
outstanding  voting  securities  of  the 
Acquired  Portfolio.  Because  of  this 
ownership,  the  Acquiring  Portfolio  may 
be  deemed  an  affiliated  person  of  an 
affiliated  person  of  the  Acquired 
Portfolio,  and  vice  versa,  far  reasons  not 
based  solely  on  their  common  adviser. 
Consequently,  ^plicants  are  requesting 


an  order  pursuant  to  section  17(b)  of  the 
Act  exempting  them  from  section  17(a) 
to  the  extent  necessary  to  consummate 
the  Reorganization. 

4.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  provisions  of  section  17(a)  if 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  feir  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned;  and  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act 

5.  Applicants  submit  that  the  terms  of 
the  Reorganization  satisfy  the  standards 
set  forth  in  section  17(b).  in  that  the 
terms  are  fair  and  reasonable  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Applicants  note  that 
the  Board,  including  the  disinterested 
trustees,  has  reviewed  the  terms  of  the 
Reorganization  as  set  forth  in  the 
Reorganization  Plan,  including  the 
consideration  to  be  paid  or  received, 
and  has  found  that  participation  in  the 
Reorganization  is  the  best  interests  of 
each  Portfolio  and  that  the  interests  of 
the  existing  shareholders  of  each 
Portfolio  will  not  be  diluted  as  a  result    . 
of  the  Reorganization.  Applicants  also 
note  that  the  exchange  of  the  Acquired 
Portfolio's  assets  and  certain  liabilities 
for  the  Acquiring  Portfolio  shares  will 
be  based  on  the  Portfolio's  relative  net 
asset  values. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Macgwrat  H.  McFarlMd. 
Deputy  Secretary. 

[FR  Doc  97-27761  Filed  10-20-97;  8:45  am] 
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Self-Refutalory  Organizations;  I 
Clearing  Corp.;  Omar  QranHng 
Approval  af  a  Prapoaad  Hula  Change 
Ratattng  to  tha  CombMng  af  OptkNia 
and  Rapo  Procaduraa 

Otrtober  14. 1997. 

Cta  March  17, 1997,  Delta  Clearing 
Cwp.  ("Delta")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DCC-97-04)  pursuant  to 
Section  19(bKl)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  Delta 


amended  the  proposed  rule  change  on 
May  7, 1997,  and  May  29, 1997.  Notice 
of  the  proposal  was  published  in  the 
Fednal  Register  on  September  3. 1997.' 
No  comment  letters  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

L  Description 

The  proposal  combines  Delta's 
procedures  for  the  clearance  and 
settlement  of  options  trades  ("Options  ' 
Procedures")  and  Delta's  procedures  for 
the  clearance  and  settlement  of 
repurchase  and  reverse  repurchase 
("repo")  agreement  transactions  ("Repo 
Procedures")  into  one  set  of  procedures 
entitled  the  Procedures  for  the  Clearing 
of  Securities  and  Financial  Instrument 
Transactions  ("Combined  Procedures"). 

The  Combined  Procedures  allow  Delta 
to  integrate  the  processing  of  options 
and  repo  transactions.  For  example,  the 
Combined  Procedures  consolidate  the 
definitions  of  many  terms  (e.g.,  contract, 
position,  and  holder)  to  make  these 
terms  applicable  to  both  option  and 
repos.^  The  Combined  Procedures  also 
clarify  that  calculations  of  a 
participant's  exposure  limit  and  the 
maximum  potential  system  exposure 
("MPSE")  are  determined  on  an 
aggregate  system-wide  basis  by 
providing  for  a  single  uniform  definition 
of  these  terms  and  by  providing  in 
Section  204  of  the  Combined  Procedures 
that  each  participant  agrees  to  conduct 
all  transactions  cleared  through  the 
system  within  such  participant's 
exposure  limit^ 

Similarly,  Section  307  of  the 
Combined  Procedures  provides  that 
Delta  has  a  security  interest  in  all 
money  and  securities  of  a  participant  as 
security  for  payment  of  any  liability  of 
such  participant  to  Delta  arising  from 
participation  in  the  system.  Upon  the 
occurrence  of  a  participant  defeult,' 
Delta  may  liquidate  all  of  a  participant's 
repo  and  options  positions  contained  in 
the  defeulting  piarticipant's  account 
through  one  liquidating  settlement 
account  established  for  such  participant 
The  Combined  Procedures  combine  the 
margin  provisions  for  repos  and  options 
to  clarify  that  a  participant  is  required 
to  deposit  margin  based  upon  its 


1  IS  U.SjC  TSiCbNl). 


'  Securities  Exchange  Act  Release  Na  SSSTl 
(Al^ust  26.  1997).  62  FR  46S30. 

^  The  Combined  Procedures  also  provide  for  i 
uniform  use  of  the  terms  "repo"  and  "rspurchaae 
agreaiaanL" 

*  Both  tfa*  expoaure  limit  and  MPSE  are  designed 
to  limit  Delta's  uncoUateralizad  exposure  to  ea^ 
patticipanL 

'The  Combined  Procedures  contain  a  naar  taim. 
"participant  default"  which  means  a  payBMat 
default,  a  delivery  default,  a  pramium  daCMih,  or  a 
margin  default 
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aggregate  net  exposuie  on  its  options 
positions  and  its  term  repo  positions. 
The  Combined  Procedures  confbnn  the 
Options  Procedures  and  Repo 
Procedures  by  providing  that  margin 
deficits  shown  on  the  daily  margin 
report  must  be  deposited  at  or  before  the 
later  of  11:00  a.m.  or  the  earliest  time 
practicable  following  the  opening  of  the 
Fed«^  Reserve  System.^ 

In  many  places,  the  Options 
Procedures  and  Repo  Procedures  had 
inconsistent  provisions.  The  Combined 
Procedures  provide  uniform  rules  for 
both  transactions.  For  example,  the 
proposed  rule  change  extends  certain 
requirements  placed  on  interdealer 
brokers  for  options  to  interdealer 
brokers  for  repos,^  and  the  trade 
reporting  method  for  options  is  made 
applicable  to  repos.  Section  2202  of  the 
Combined  Procedures  also  incorporates 
for  options  transactions  the  recently 
approved  rule  change  «  to  the  Repo 
Procedures  permitting  participants  to 
deposit  treasury  notes  and  treasury 
bonds  as  margin  and  incorporating  the 
schedule  of  applicable  haircuts  foimd  in 
Rule  15c3-l(c)(2){vi)(A)(l)  under  the 
Act.  Section  2204  of  the  Combined 
Procedures  provides  that  deposits  are 
not  required  if^  margin  deficit  shown 
on  the  daily  margin  report  is  $50,000  or 
less.s 

The  Combined  Procedures  adopt  the 
definition  of  business  day  previously 
applicable  to  options  transactions, 
which  excludes  Saturday,  Sunday,  a  day 
on  which  banking  institutions  in  New 
York  City  are  authorized  by  law  to  close, 
and  any  day  on  which  government 
securities  dealers  in  New  York  City  are 
not  open  for  business.  The  Repo 
Procedures  did  not  exclude  days  on 
which  government  securities  dealers  are 
closed. 

The  Combined  Procedures  adopt  the 
graduated  fine  schedule  of  the  Options 


•  Saction  602  of  the  Optioiu  Procedures  required 
the  deposit  of  maigin  otlier  than  intrsday  additional 
maigin  at  or  before  the  settiement  time  on  each 
businan  day.  Section  2602.1  of  the  Repo 
Procedures  provided  for  the  deposit  of  margin  other 
than  supplementai  or  intraday  additional  margin  at 
or  before  llKM)a.m. 

'  Such  proviaions  establish  qualification 
nquirMDaota  for  interdealer  broken,  including 
compUanca  with  Rule  1 7»-23  under  the  Act. 
maintenance  of  books  and  records,  and  necessary 
operational  capacity. 

■  Securities  Exchange  Act  Release  No.  37639 
(September  4.  1996).  61  FR  4S186  (File  No.  SR- 
DCC-8fr-m)  (order  granting  approval  of  proposed 
nilacbaiigt  relating  to  acceptable  forms  of 
collateral). 

'Section  602  of  the  Options  Procedures  provided 
that  deposits  of  additional  margin  with  respect  to 
margin  deficits  shown  on  the  daily  margin  report 
are  not  required  if  the  amount  lo  be  deposited  by 
the  participani  is  S5.000  or  less.  The  Repo 
Procedures  in  Section  2602.1  provided  that  deposits 
ate  not  raquirad  if  such  aoMMuU  ia  S50,000  or  lass. 


Procedures  which  provide  for  sanctions 
of  $100  for  the  firet  filing  of  a  late  trade 
report,  $200  for  any  second  violation 
occurring  within  three  months  of  the 
first  violation,  and  $300  for  any 
subsequent  violation  occurring  within 
three  months  of  a  prior  violation. 
Section  3301  of  the  Repo  Procedures 
provided  that  the  sanction  for  filing  a 
late  trade  report  was  an  amount  not  to 
exceed  $500. 

The  Combined  Procedures  use  the 
•  terms  "Fed  Fvmds"  and  "Federal 
Reserve  System"  instead  of  the  terms 
"central  bank  funds"  and  "central  bank 
wire  system"  used  in  the  Repo 
Procedures.  >o  Like  the  Options 
Procedures,  the  Combined  Procedures 
provide  that  the  suspension  or 
termination  of  Delta's  system  will  not 
affoct  the  terms  of  any  existing  contract 
absent  the  consent  of  the  participant 
which  is  fjarty  to  such  contract.*'  As 
currently  applicable  for  repo 
participants.  Section  213  of  the 
Combined  Procedures  provides  that 
Delta  will  on  an  annual  basis  send  a  list 
of  ciirrent  repo  and  options  participants 
in  Delta's  system  to  all  participants. 

Under  the  Combined  Proceaiu^s.  a 
participant  may  borrow  from  Delta  on 
an  overnight  basis  up  to  35%  of  the 
participant's  net  positive  exposure  on 
its  options  positions  and  positions  in 
term  repos  adjusted  for  performance 
margin.'^  Previously,  participants  could 
only  borrow  against  their  exposiuB  on 
options.  Under  Section  2212,  if  the  daily 
margin  report  shows  that  the  participant 
has  a  net  positive  exposure  after 
adjustment  for  performance  margin,  the 
participant  may  request  on  or  before 
11:00  a.m.  of  the  morning  on  which  the 
report  is  sent  that  Delta  lend  to  it  on  an 
overnight  basis  cash  or  treasury 
securities  to  the  extent  available  to  Delta 
with  a  value  of  not  more  than  35%  of 
the  participant's  net  positive  exposure 
after  adjustment  for  performance 
margin.  In  order  to  make  such  overnight 
loans.  Delta  will  generally  transmit 
securities  by  3:00  p.m.  that  day  or  will 
transmit  funds  by  5:00  p.m.  that  day. 

Some  provisions  are  revised  from 
both  the  Options  Procedures  and  the 


"The  Repo  Procadufas  in  various  places  used  tlie 
terms  "central  bank  funds"  and  "central  bank  wire 
system."  The  use  of  these  terms  was  intended  to 
cover  the  situation  where  Delta  had  received 
authorization  to  clear  trades  to  be  effected  by 
participants  through  central  bank*  other  than  the 
Federal  Reserve. 

*'  The  Repo  Procedures  provided  that  the 
stwpansion  or  termination  of  the  operation  of  the 
system  will  not  affect  the  terms  of  any  existing  repo 
agreauteoL 

"  Performance  margin  represents  an  estimate  of 
the  net  shortfall  from  the  liquidation  of  a 
partidpaot's  poaitioo*  at  the  doeaof  the  next 
I  day. 


Repo  Pnx^diues.  For  example,  the 
waiver  of  suspension  provisions  of 
Section  401  are  revised  to  provide  that 
suspension  may  be  deferred  not  more 
than  two  houn  in  the  event  of  a  margin, 
premium,  or  payment  default  and  for 
such  period  as  Delta  determines 
appropriate  in  the  event  of  a  delivery 
default  if  Delta  determines  that  the 
participant  required  to  make  delivery 
has  been  luiable  to  obtain  the  security 
required  to  be  delivered  after  a  good 
faith  effort  and  that  such  failure  to 
deliver  is  not  the  result  of  a  change  in 
the  participant's  financial  condition. 

Section  206  of  the  Combined 
Procedures  eliminates  the  requirement 
that  participants  deliver  audited  reports 
of  their  internal  accounting  controls. 
Participants  will  continue  to  be 
obligated  to  deliver  to  Delta  annual 
audited  financial  statements. 

Under  the  Combined  Procedures, 
Delta,  rather  than  its  clearing  bank, 
assiunes  the  authority  and  obligation  to 
receive,  compare,  and  transmit  trade 
reports  and  other  reports  (Articles  23 
and  30);  to  accent  trades  for  clearanpe 
(Sections  2303  and  3003);  to  provide 
system  software  (Section  303);  to 
calculate  and  maintain  margin  (Article 
22);  to  transmit,  receive,  and  assign 
exercise  notices  and  to  accept  exercise 
notices  for  clearance  (Article  28);  and  to 
reconcile  differences  with  participants 
(Sections  2303  and  3003). 

Section  304  of  the  Combined 
Procedures  provides  that  inspection  by 
Delta  of  participants'  records  will  be  at 
such  time  as  may  be  reasonably 
requested  by  Delta  and  that  the  scope  of 
such  inspections  will  be  limited  to 
matten  related  to  Delta's  procediues, 
the  participant's  transactions  in  Delta's 
system,  and  other  matters  related  to 
I)elta's  business.  Previously,  Delta's 
right  of  inspection  of  a  participant's 
books  and  records  was  not  limited  to 
any  subject  matter. 

ILDieciuekHi 

Section  1 7A(b)(3)(F)  of  the  Act" 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  the  rule  change  is  consistent  with 
Delta's  obligations  under  the  Act  By 
combining  its  Options  Pnx^dures  and 
Repo  Procedures  into  a  single  Combined 
Procedures  manual,  this  rule  change, 
among  other  things,  clarifies  that  Delta's 
risk  management  procedures  apply  to 
options  and  repos  on  an  aggregate  basis. 
For  example,  the  Combined  Procedures 


"IS  U.S.C  78i)-l(b)(3XF)- 
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provide  that  calculations  of  exposure 
mnit  and  MPSE  are  to  be  determined  on 
an  aggregate  system-wdde  basis  and  that 
liquidation  of  a  participant's  positions 
wUl  be  conducted  through  one  accoimt. 
By  ensuring  that  Delta  has  access  to  all 
of  a  participant's  assets  held  at  Delta, 
the  proposed  rule  change  assists  Delta 
in  the  safeguarding  of  securities  and 
funds  which  are  in  Delta's  control  or  for 
which  it  is  responsible. 

m.  Conclusion 

On  the  basis  of  \he  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  the  proposed 
rule  change  (File  No.  SR-DOC-97-04) 
be  and  hereby  is  approved.  ^ 

For  the  Commission  by  the  Division  of 
Market  Regulation,  punuant  to  delegated 
authority.*^ 

Margaret  H.  McFailBiid, 
Deputy  Secretary. 

[FR  Doc.  97-27756  Filed  10-20-47;  8:45  am] 
SNJJNS  coos  MlO-ei-«l 
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inillMl  No.  34-39241:  FHe  Na  SR-OCC- 

«7-oei 

Self-Rogulatory  Organizations;  Delta 
Clearing  Corp.;  Order  Approving  a 
Propoaed  Rule  Change  Relating  to  the 
Clearance  and^ettlement  of  Mortgage- 
Backed  Securities  Repurchaa» 
Agrseinents 

October  14, 1997. 

On  April  7. 1997.  the  Delta  Qearing 
Corp.  ("DOC")  filed  wdth  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DCC-97-06) 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  On  May  12,  May  29,  Juae  18, 
and  July  9, 1997,  DOC  amended  the 
proposed  rule  change.  Notice  of  the 
proposal  was  published  in  the  Federal 
Re^ster  on  July  30, 1997.^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

L  Description 

The  proposal  amends  DCC's 
Procedures  for  the  Clearing  of  Securities 


and  Financial  Instrument  Transactions 
("Procedures")  to  allow  DOC  to  clear 
and  settle  repurchase  agreements  and 
reverse  repurchase  agreements  ("repos") 
in  which  the  underlying  collatoal  is 
book-entzy,  mtntgage-based  securities 
issued  by  the  Federal  National  Mortgage 
Association  ("FNMA")  or  the  Federal 
Home  Loan  Mortgage  Corporation 
("FHLMC").  Currently,  DCC  provides 
clearance  and  settlement  services  for 
repos  in  which  the  underlying  collateral 
is  a  U.S.  Treaamy  security.^ 

A.  Definition  of  hfortgage-Backed    « 
Security 

Under  the  rule  change,  a  mortgage- 
backed  security  *  is  defined  as  a  book- 
entry  security  which  is  directly  isstied 
by  FNMA  or  FHLMC  and  whose 
underlying  value  is  represented  by  a ' 
pcKtl  of  mortgages  accumulated  by 
FNMA  br  FHLMC  through  its  mortgage 
origination  program  and  which  is 
designed  to  receive  principal  payments 
using  a  predetermined  principal  balance 
schedule.  In  kldition,  the  following 
sectirities  are  excluded  from  the 
definition  of  mortgage-backed  securities: 
(i)  Seciuities  which  are  issued  in 
registered  or  bearer  form  and  therefore 
cannot  be  transferred  through  the  Board 
of  Governors  of  the  Federal  Reserve 
System's  FedWire  communication 
system,  (ii)  securities  which  are  not 
issued  or  guaranteed  directly  by  FNMA 
or  FHLMC,  (iii)  seciirities  for  which  the 
underlying  assets  are  mortgage-backed 
securities  rather  than  a  pool  of 
mortgages,  and  (iv)  notional,  intoest 
only,  principal  only,  accrual,  and  partial 
accrual  securities  and  floaters  and 
inverse  floaters.^ 

A  mortgage-backed  security  may  be 
either  a  fixed  rate  mortgage-backed 
security  or  an  adjustable  rate  mortgage- 
backed  sectirity.  A  fixed  rate  mortage- 
backed  security  is  defined  as  a 
mortgage-backed  security  whose  coupon 
rate  is  a  fixed  rate  of  interest  An 
adjustable  rate  mortgage-based  security 


>«  17  CFlt  M0J0-3(aXl2)- 
>lSU.S.C7es(bXl). 
>SaGuritias  Exrhanga  Act 
23.  iee7),62PR40e72. 


No.  38868  (July 


*  According  to  DOC  the  market  for  r^ 
transactions  in  mortgags-bacfcad  securities  is 

-  estimated  to  be  approximately  2S%  to  40%  of  the 
size  of  of  the  market  for  repo  transactions  in 
Treasury  securities.  DCXD  also  states  that  this 
estimate  suggests  that  the  outstanding  Dotional  sixa 
of  the  market  is  between  S250  billion  to  $400 
billion  with  daily  turnover  st  10%  of  the  notioaal 
size.  For  a  description  of  DCC's  procedures 
regarding  the  clearance  and  settlement  of  repos  on 
Treasury  securities,  refer  to  Securities  Exchange  Act 
Release  No.  36367  (October  13, 1997).  60  FR  54095 
(File  No.  SR-DGOC-94-06)  (order  approving 
implementation  of  new  procedures  allowing  for  the 
clearance  and  settlement  of  repos  on  Treasury 
Securities). 

*  The  Procedures  refer  lo  mortgage  hartad 
securities  as  "mortgage  securities." 

>  For  the  defiititioos  of  these  tanns.  refar  to 
Schedule  A  of  DCCs  filing  which  U  atlachad  as 
Exhibit  A. 


("ARMS")  is  defined  as  a  mortgage- 
backed  security  whose  coupon  rate  is  a 
variable  rate  of  interest  consisting  of  an 
index  and  a  spread  to  such  index  and 
whose  imderlying  collateral  consists  of 
adjustable  rate  mortgages  with  indices 
and  spreads  that  parallel  those  of  the 
ARMS.* 

B.  The  Clearing  Process 

Mortgage-backed  securities  repo 
transactions  involve  two  settlement 
dates.  The  first  settlement  date  ("on- 
date")  is  the  date  on  which  one 
partici{>ant  ("selling  participant") 
delivers  participant")  in  exchange  for 
the  delivery  of  cash  ("delivery  money") 
by  the  purchasing  participants  to  the 
selling  participant  The  second 
settlement  date  ("off-date")  is  the  date 
on  which  the  purchasing  participant 
returns  to  the  selling  participant  the 
mortgage-backed  securities  delivered  on 
the  on-date  in  exchange  for  the  return 
by  the  selling  participant  of  the  delivery 
money  together  with  intraest  baaed 
upon  a  rate  agreed  to  by  the  participants 
("repo  rate").  DOC  generally  clears  both 
the  on-date  and  off-date  portion  of  a 
repo  transaction.  However,  there  may  be 
certain  repo  transactions  where  DOC 
clears  only  the  off-date  portion  of  the 
tranaactioiL' 

1.  Execution  and  Reporting  of  Trades 

Mortgage-backed  securities  repo 
transactions  to  be  cleared  by  DGC  may 
be  entered  into  directiy  between  the  two 
participants  to  a  transaction  and 
reported  to  DCC  by  the  participants,  or 
they  may  be  entered  into  between  two 
participants  through  the  facilities  of  an 
authorized  broker  and  reported  to  DOC 
by  the  authorized  broker.  The  terms  of 
the  mortgage-becked  securities  repo 
transactions  will  be  agreed  to  by  the 
participants  prior  to  the  submission  of 


•  Sample  indices  inclnde:  (1)  The  CD  rate,  which 
is  the  weekly  average  of  secondary  market  interest 
rates  on  six  month  negotiabia  caftificates  of  deposit 
as  published  by  the  Federal  Rassrve  Board  in  its 
Statistical  Release  H.  IS  (519).  Selected  Interest 
Rates;  (ii)  the  LIBOR  rate,  which  is  a  rate  which 
banks  charge  others  banks  for  U.S.  dollar  deposits 
outside  the  United  States  for  a  specified  period;  (iii) 
the  1  Ith  District  cost  of  funds  index,  which  is  the 
index  made  available  monthly  by  the  Federal  Home 
Loan  Bank  Board  of  the  cost  of  funds  to  members 
of  the  Federal  Home  Loan  Bank  1 1th  District;  and 
(iv)  the  Treasury  index,  which  is  the  weekly  av stage 
yidd  of  the  benchmark  Treasury  securilias  as 
published  by  the  Federal  Rusaiis  Bank.  A  sampla 
ARMS  could  bear  interest  at  LIBOR  plus  SO  basis     . 
polnu  with  LIBOR  adiustingl>ariodicaUy  as 
specified  by  the  terms  of  the  security. 

'These  transactions  are  refsnad  to  the  l*locadtMas 
as  novated  repos.  Securities  Fyrhangs  Ad  Release 
Na  39065  (September  12.  1997).  62  FR  49547  [File 
No.  SRr4XX-97-03l  (order  approving  ptopo&ed 
ntla  cfaaags). 
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trade  reports  to  DCC."  Therq  is  an 
existing  practice  among  mortgage- 
backed  security  traders  in  which  the 
parties  to  a  transaction  may  agree  to  a 
trade  amoimt  subject  to  the  right  of  the 
delivering  party  to  adjust  the  amount  of 
the  trade  by  over-delivering  mortgage- 
backed  security  collateral  within  a 
specified  percentage  of  the  amount 
initially  agreed  to  by  the  parties  (i.e., 
variance).  EXX  requires  that  such 
adjustments  be  made  prior  to  the 
submission  of  trade  reports  to  DCC  and 
be  reflected  in  the  trade  reports 
submitted  to  EKX. 

Mortgage-backed  securities  repo 
transactions  with  an  on-date  later  than 
the  trade  date  will  need  to  be  reported 
to  DCC  prior  to  6:00  p.m.  on  the  trade 
date.  Mortgage-backed  securities  repo 
transactions  with  an  on-date  on  the 
trade  date  will  need  to  be  reported  to 
DCQ  (i)  Within  one-half  hour  after  the 
transaction  occius  if  the  transaction 
occurs  prior  to  1:30  p.m.;  (ii)  within  five 
minutes  after  the  transaction  occurs  if 
the  transaction  occun  between  1:30 
p.m.  and  2:15  p.m.;  and  (iii)  as  soon  as 
possible  but  in  no  event  later  than  five 
minutes  after  the  transaction  if  the 
transaction  occurs  after  2:15  p.m. 

With  respect  to  mortgage-backed 
securities  repo  transactions  entered  into 
directly  between  two  participants,  each 
participant  will  forward  a  trade  report  to 
EXX.  If  DCC  does  not  receive  a  trade 
report  from  one  of  the  participants  to 
the  transaction,  DCC  vvill  contact  that 
participant  within  one  half-hour  of 
receipt  of  the  trad^  report  to  confirm  the 
terms  of  the  trade  re{>orted  by  the  other 
participant  When  DCC  receives  trade 
reports  from  both  participants,  it  will 
match  the  two  trade  reports.  In  order  for 
a  transaction  to  be  accepted  for 
clearance,  the  details  of  the  trade  reports 
£Dr  the  transaction  must  agree.  If  the 
details  of  the  trade  reports  do  not  match, 
DCC  will  contact  the  parties  regarding 
the  transaction.  Matching  of  mortgage- 
backed  securities  repo  transactions  will 
be  done  continuously  throughout  the 
day  and  at  the  close  of  each  trading  day 
at  2:30  p.m.  All  trade  reports  received 
through  an  authorized  broker  will  be 
confirmed  by  DCC  either  orally  or  via 


■Tlia  trade  reports  for  each  mortgage-backsd 
•acuhtiei  repo  transaction  must  sat  forth  the 
identity  of  the  parties  to  the  transaction,  including 
which  party  it  the  selling  participant  and  which 
party  is  the  purchasing  participant:  the  CUSIP 
number  or  numbers  for  the  mortgage-backed 
securities  being  delivered  m  connection  with  the 
repo  transaction:  the  par  amount  of  the  securities 
being  delivered:  the  delivery  money  being  delivered 
by  the  purchasing  participant:  the  trade  (tete  and 
time:  the  on-date  and  off-date  for  the  transaction: 
and  any  details  relating  to  any  rights  of  subatitutioa. 
including  the  number  of  rights  of  substitution  to  be 
petmitlad  and  any  restrictioiia  on  rights  of 


fiscsimile  with  the  participants  to  the 
transaction. 

2.  Acceptance  of  Trades 

DCC  will  be  deemed  to  have  accepted 
a  transaction  for  clearance  when  DCC 
has  matched  and  verified  all  the 
information  on  the  trade  reports. 
However,  DCC  may  reject  any 
transaction  if  it  caiises  a  participant  to 
exceed  its  exposure  limit  ^  of  if  the 
participant  has  been  suspended  from 
DCC's  clecuing  system.  If  a  transaction  is 
accepted  by  DCC,  DCC  will  interpose 
itself  as  the  counterparty  to  both  sides 
of  the  transaction.  Therefore,  for  any 
mortgage-backed  securities  repo 
transactions,  DCC  will  asstmie  the 
position  of  the  purchasing  participant 
with  respect  to  the  selling  participant 
and  assume  the  position  of  the  selling 
participant  with  respect  to  the 
purchasing  participant.  Prior  to  8:00 
a.m.  each  business  day,  participants  will< 
receive  a  written  activity  report 
indicating  such  participant's 
transactions  which  were  accepted  by 
DCC  the  previous  business  day  and 
indicating  all  transactions  due  to  settle 
that  day. 

3.  Gearing  and  Failures  to  Deliver  or 
Receive 

The  details  of  each  transaction 
accepted  by  DCC  will  be  sent  to  DCC's 
clearing  bank.  Each  participant  will 
need  to  maintain  a  bank  accoiuit  in  one 
or  more  correspondent  banks  for  margin 
and  trade  settlements.  Because  the 
mortgage-backed  securities  which  DCC 
proposes  to  clear  repos  must  be 
maintained  in  book-entry  accounts  at 
Federal  Reserve  Banks  and  will  be 
delivered  through  the  FedWire,  the 
selected  correspondent  bank  must  be  a 
depository  institution  with  access  to  the 
FedWire. 

DCC  has  established  delivery  cut-off 
times.  For  example,  the  selling 
participant  on  the  on-date  of  a  mortgage- 
backed  securities  repo  transactions  and 
the  purchasing  participant  on  the  off- 
date  of  a  mortgage-backed  securities 
repo  transaction  must  deliver  mortgage- 
becked  seciuities  to  the  clearing  bank 
against  payment  no  later  than  one 
minute  prior  to  the  close  of  the  FedWire 
system  for  delivery  of  securities  on  the 
settlement  date.  The  clearing  bank  will 
redeliver  such  securities  to  the 
purchasing  participant  on  the  on-date  or 
the  selling  participant  on  the  off-date. 

If  the  delivering  participant  fails  to 
deliver  mortgage-backed  securities  on 
the  settlement  date  by  one  minute  prior 

*  A  participant's  exposure  limit  is  the  limit 
prescribed  for  each  participant  by  DCC  based  on  the 
incremental  margin  due  to  DCC  by  the  partidpanL 


to  the  close  of  the  FedWire  system  or 
the  receiving  participant  does  not  accept 
all  of  the  mortgage-backed  securities  oh 
the  settlement  date  by  one  half-hour 
after  the  close  of  the  FedWire  system, 
DCC  has  the  option  to  buy- in  or  sell-out 
the  securities  with  the  cost  of  buy-in  or 
sell-out  being  charged  to  the  defaulting 
participant.  If  DCC  effiects  a  buy-in  or 
sell-out,  DCC  will  give  the  defaulting 
participant  written  notice  of  the  buy-in 
or  sell-out  which  will  describe  the 
security,  quantity,  and  price. 

4.  Netting 

As  a  gfsneral  rule,  repo  transactions  in 
mortgage-backed  securities  will  be 
cleared  on  a  delivery  veraus  payment 
basis.  Therefore,  the  delivery  of 
mortgage-backed  securities  will  be 
required  on  settlement  date.  However,  if 
a  participant  has  a  repo  and  reverse  repo 
agreement  with  the  same  underlying 
collateral  and  the  same  on-date  or  off- 
date,  as  applicable,  the  participant's 
payment  and  delivery  obligations  with 
respect  to  such  agreements  will  be 
netted.  Payment  obligations  for  such 
transactions  including  repo  interest  will 
also  be  netted. 

Section  2207  of  DCC's  Procedures 
requires  the  purchasing  participant  to 
forward  coupon,  interest  with  respect  to 
U.S.  Treasury  seciuities  or  mortgage- 
backed  securities  to  DCC  absent  an 
agreement  of  the  parties  to  the  contrary, 
and  upon  receipt,  EXX  will  forward  the 
coupon  interest  to  the  selling 
participant.  In  the  event  that  repo 
interest  on  a  repo  transaction  is  due 
from  the  selling  participant  on  the  same 
day  that  cxnipon  interest  with  respect  to 
the  same  transaction  is  required  to  be 
paid  by  the  purchasing  participant,  such 
payments  will  be  netted.  If  repo  interest 
has  accrued  but  is  not  yet  due  with 
respect  to  a  transaction,  payments  of 
coupon  interest  which  are  received  by 
the  purchasing  participant  will  not  be 
netted  against  repo  interest;  instead,  the 
coupon  interest  will  be  forwarded  to 
DCC  and  then  to  the  selling  participant. 

UnUke  U.S.  Treasury  securities, 
mortgage-:backed  securities  involve 
principal  payments  as  well  as  payments 
of  coupon  interest  DCC's  Procedures 
provide  that  principal  payments,  like 
coupon  payments,  will  be  forwarded  by 
the  purchasing  participant  upon  receipt 
to  DCC  and  then  forward  by  EXX  to  the 
selling  participant.  In  the  event  that  a 
principal  payment  on  a  mortgage- 
backed  security  is  received  by  die 
purchasing  participant  on  the  same  date 
on  which  a  payment  of  repo  interest  is 
due  from  the  selling  participant  with 
respect  to  a  repo  transaction  on  such 
mortgage-backed  security,  the  jnincipal 
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payment  and  the  rapo  interest  payments 
will  be  netted. 

C  Margin 

DCC  has  adapted  its  existing 
margining  methodology  for  U.S. 
Treasury  security  repos  to  incorporate 
exposiues  from  mortgage-backed 
securities  repo  transactions.  Under 
DCC's  current  margin  system,  ■"  every 
participant  is  obligated  to  maintain  a 
margin  accoimt  for  the  benefit  of  DCC  at 
DCC's  clearing  bank.  Margin  will  be 
calculated  every  business  day  using  a 
generally  available  soun:e  of  mortgage- 
backed  security  prices.  With  respect  to 
term  repos,  margin  will  be  based  on  a 
mark-to-mdrket  amoimt  and  an  amount 
based  on  an  estimated  short&ll  from  the 
liquidation  of  positions  on  the  next  day. 
For  overnight  repos,  margin  will  be 
based  on  an  intraday  mark-to-maiket 
amount 

D.  Exposure  Limits  and  MPSEfor 
Mortgage-Backed  Securities 

The  definition  of  maximum  potential 
system  exposure  ("MPSE")  is  revised  to 
provide  that  with  respect  to  positions  in 
repo  transactions,  the  MPSE  for  the 
DCC's  clearance  and  settlement  sjrstem 
shall  include  net  exposure  in  mortgage- 
backed  securities  adjusted  to  reflect  a 
hypothetical  adverse  movement  in  the 
aggregate  of  six  standard  deviations  in 
market  prices  of  mortgage-becked 
securities.!  I  ji^e  standard  deviation  is 
based  upon  the  volatility  represented  by 
the  greatest  of  the  following  three 
amounts:  (i)  The  standard  deviation  of 
equivalent  U.S.  Treasury  securities  for 
the  period  of  100  consecutive  trading 
days  ending  on  February  19, 1980,  (ii) 
the  standard  deviation  of  equivalent 
U.S.  Treasury  securities  for  any 
subsequent  period  of  100  consecutive 
trading  days,  and  (iii)  the  standard 
deviation  of  mortgage-backed  securities 
during  any  period  of  100  consecutive 
trading  days  subsequent  to  January  1, 
1990.'2 

For  purposes  of  clatises  (i)  and  (ii) 
above,  DCC  will  look  to  U.S.  Treaaitry 
securities  which  are  generally  accepted 
equivalents  to  the  applicable  mortgage- 


'oSwtion  2201  of  DOCs  Procedure*. 

■ '  The  MPSE  is  designed  to  limit  the  amount  of 
liability  that  DGC  is  exposed  to  from  J^m  position* 
of  all  of  its  participants.  Pursuant  to  DOCs  rule*. 
MPSE  cannot  exceed  one  third  of  the  amount  of 
DOCs  credit  enhancement  facility.  For  a  complete 
discussion  of  MPSE,  refer  to  Securities  Exchange 
Act  Release  No.  38646  (May  IS,  1997),  62  FR  28085 
(order  granting  approval  of  proposed  rule  change 
relating  to  definitioiu  of  trading  limits  and  MPSE). 

■'For  VS.  TraMury  securities,  the  standard 
deviation  is  based  upon  the  volatility  during  the 
100  day  period  ending  Fabmary  19. 1980.  or  any 
subaequent  period  of  100  days  in  which  volatility 
was  hijgber  than  the  100  day  penod  ending 
Fehniaiy  19,  isao. 


backed  securities.  For  example.  DCC 
will  to  treat  repo  transaction  in 
mortgage-backed  securities  where  the 
underlying  collateral  are  FNMA  and 
FHLMC  securities  with  original  stated 
maturities  of  thirty  years  as  eqiuval«it 
to  ten  year  U.S.  Treasury  securities. 
When  the  underlying  collateral  are 
FNMA  and  FHLMC  securities  with 
original  stated  maturities  of  fifteen 
yean.  DCC  will  treat  these  repo 
transactions  as  equivalent  to  five  year 
U.S.  Treasury  securities.  Finally,  DCC 
will  treat  repo  transaction  in  ARMS  as 
equivalent  to  one  year  U.S.  Treasury 
securities.  13 

E.  Substitution  of  Mortgage-Backed 
Securities  as  Underlying  Collateral 

The  proposed  rule  change  establishes 
rights  of  substitution  for  both  repos  on 
U.S.  Treasury  securities  and  for 
mortgage-backed  securities.  The  right  of 
a  selling  participant  to  substitute 
imderlying  collateral  is  subject  to 
various  conditions  and  restrictions.  For 
repo  transactions  in  U.S.  Treasury 
securities,  the  folloMring  requirements 
apply:  (i)  A  Treasury  note  or  a  Treasury 
bond  may  be  substituted  for  another 
Treasury  note  or  Treasury  bond;  (ii)  a 
Treasury  bill  may  be  substituted  for  a 
Treasury  bill;  and  (iii)  a  Treasury  note 
or  Treasiuy  bond  may  not  be  substituted 
for  a  Treasury  bill,  and  a  Treasury  bill 
may  not  be  substituted  for  a  Treasury 
note  or  Treasury  bond.  For  mortgage- 
backed  securities  repo  transactions,  the 
following  requirements  apply:  a  fixed 
rate  mortgage-backed  security  may  be 
substituted  for  a  fixed  or  floating  rate 
mortgage-backed  security,  but  a  floating 
rate  mortgage-backed  security  may  only 
be  substituted  for  a  floating  rate 
mortgage-backed  security. 

In  addition  to  the  foregoing 
requirements,  substitution  is  subject  to 
any  restrictions  on  substitution  which 
have  been  agreed  to  by  the  parties  at  the 
time  of  the  trade,  including  restrictions 
on  the  number  of  rights  of  substitution. 
The  right  of  substitution  is  also  subject 
to  the  agreement  of  DCC  and  the 
purchasing  participant  that  the  &ir 
market  value  of  the  collateral  which  the 
selling  participant  proposes  to  provide 
in  place  of  the  existing  underlying 
collateral  for  a  transaction  is  at  least 
equal  to  the  fair  market  value  of  the 
existing  underlying  collateral  for  sudi 
transaction.  In  order  to  obtain  the 
consent  of  the  purchasing  participant, 
EXX  will  notify  the  purchasing 
participant  of  all  details  of  the  proposed 
substitution  prior  to  12:15  p.m.  New 


York  time  on  the  day  of  the  ptopoeed 
substitution. 

n.  DiacnaBion 

Section  1 7 A(b)(3)(F)  of  tiie  Act  and 
the  rules  and  regulations  thereunder 
require  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  tfcus 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  national  system  for 
the  promjfl  and  accurate  clearance  and 
settiement  of  securities  transactions. 
The  Commission  believes  that  DCC's 
proposed  clearance  system  will  assist  in 
the  development  of  the  national 
clearance  and  settiement  system  by 
providing  a  clearance  mechanism  for 
transactions  that  are  currentiy  settied 
outside  the  facilities  of  a  registered 
clearing  agency.  These  trades  may 
benefit  from  DCC's  margining  and  other 
risk  reduction  pnx:edures  which  should 
decrease  the  likelihood  of  failure  to 
settle.  Furthermore,  the  number  of 
securities  movements  may  be  reduced 
because  of  EXX's  netting  of  transactions. 
This  should  result  in  increased 
efficiency  and  promote  the  prompt  and 
accurate  clearance  and  settiement  of 
mortgage-backed  repo  transactions.  The 
Commission  therefore  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Act 

Because  of  the  novelty  and 
complexity  of  clearing  repos  on  U.S. 
Treasury  seciuities,  the  Commission 
initially  limited  the  average  principal 
amount  of  outstanding  repos  on  U.S. 
Treasury  securities  in  DCC's  system 
over  a  ten  day  moving  period  to  S45 
billion.)*  With  this  limitation,  the 
Commission  found  that  DCC  has  the 
capacity  to  facilitate  the  prompt  and 
accurate  clearance  and  settiement  of 
repo  transactions  in  U.S.  Treasury 
securities  in  a  safe  and  soimd  manner. 
Since  the  Commission's  approval,  DCC 
i  has  implemented  several  enhancements 
to  its  clearance  and  settiement 
procedures.)^  Nevertheless,  the 
Commission  believes  that  due  to  the 
novelty  and  complexity  of  mortgage- 
backed  repo  transactions  that,  initially, 
the  average  principal  amount  of 
outstanding  repos  and  reverse  repos  in 
mortgage-backed  securities  in  DCC's 
system  over  a  ten  day  moving  period 
may  reach  but  not  exceed  S45  billion.  If. 
as  tiie  volume  of  EXX's  clearance  and 
settiement  of  mortgage-backed  repo 
transactions  nears  $45  billion,  DCC 
desires  to  exceed  the  $45  billion 
liBiitation.  it  must  file  a  proposed  a  rule 


"  Letter  bom  Stephen  K.  Lynner,  Prendant.  DOC 
Only  16. 1997). 


**  See  supra  note  4. 

»  See  Letter  from  Stephen  K.  Lynner.  Piaaident. 
DOC  (September  15. 1997). 
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change  pursuant  to  Section  19(bK2)  of 
the  Act.  The  proposed  rule  change  may 
request  either  an  increase  in  the  volume 
limitation  or  removal  of  all  volume 
limitations. 

m.  CondnsioB 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  partioilar  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations  *. 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DOC-97-08)  be  and  hereby  is  approved. 

Far  tbe  CommiMion  by  the  Diviaion  of 
Market  Regulation,  punuant  to  delegated 
authority.'* 

Maigarat  H.  McFarimd. 

Deputy  SecnUay. 

Exhibit  A— SdMdnle  A  to  Ddta 
dearing  Corp;  Procedores  for  the 
Qearing  of  Securities  and  Financial 
iBatnuMBt  Transactions 

of 
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SecurttiM 

Notional — A  class  having  no  principal 
balance  and  bearing  interest  on  the 
related  nodonal  principal  balance. 

Interest  Only — A  class  that  receives 
some  or  all  of  the  interest  payments 
made  on  the  underlying  mortgage  or 
other  assets  of  a  series  trust  and  little  or 
no  principal.  Interest  only  classes  have 
either  a  nominal  or  a  notional  principal 
balance. 

Principal  Only— A  class  that  does  not 
bear  interest  and  is  entitled  to  receive 
only  payments  of  principal. 

Accrual — A  class  that  accretes  the 
amount  of  accrued  interest  otherwise 
distributable  on  such  class,  which 
amount  will  be  added  as  principal  to  the 
principal  balance  of  such  class  on  each 
applicable  distribution  date.  Such 
accretion  may  continue  until  some 
specified  event  has  occurred  or  until 
such  accrual  class  is  retired. 

Partial  Accnial — A  class  that  accretes 
a  portion  of  the  amount  of  accrued 
interest  thereon,  which  amount  will  be 
added  to  the  principal  balance  of  such 
class  on  each  applicable  distribution 
date,  Mrith  the  remainder  of  such 
accrued  interest  to  be  distributed 
currently  as  interest  on  such  class.  Such 
accretion  may  continue  imtil  a  specified 
event  has  occurred  or  imtil  such  partial 
accnial  class  is  retired. 

Floater — A  class  other  than  an 
adjustable  rate  mortgage  security  with  ' 
an  interest  rate  that  resets  periodically 


based  upon  a  designated  index  and  that 
varies  directly  with  changes  in  such 
index. 

Inverse  Floater — A  class  other  than  an 
adjustable  rate  mortgage  security  with 
an  interest  rate  that  resets  periodically 
based  upon  a  designated  index  and  that 
varies  inversely  writh  changes  in  such 
index. 

(FR  Doc  97-27818  FUed  10-20-97;  8:45  am] 
BRJJNQ  oooc  a»t«-oi-« 


SECumriES  and  exchange 

[nilBMi  No.  34-3832;  File  No.  SR-OTC- 
f7-iq 

Salf-Ragulatory  Organizations;  Tha 
Depository  Trust  Company;  Notice  o( 
FUing  and  Immadtata  Effactivansas  of 
Propoaad  Rule  Change  Regarding  tha 
Psrticipant  Exchange  Sarvioa 

October  10, 1997. 

Pursuant  to  Section  19(b)(1)  <  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
August  15, 1997,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  items  have  been 
prepared  primarily  by  DTC  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statemeat  of  the  Terms  of  Siriictance  of 
the  Propoaed  Rule  Change 

The  proposed  rule  change  will 
expand  DTC's  participant  exchange 
service  system  ("PEX")  to  add  an 
additional  notice,  letters  of  free  funds 
("LOFFs"),  to  the  menu  of  noUces 
currently  available. 

<n.  Self-Regulatory  (^anization'a 
Statement  of  the  Pnrpoee  of,  and 
Statutory  Basis  for,  the  Propoaed  Rule 
Change 

In  its  filing  virith  the  Commission, 
ore  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 


(A)  Self-Regukitory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  d»e  Proposed  Rule 
Change 

PEX  is  an  on-line  systmn  that  enables 
DTC  participants  to  use  DTC's 
automated  network  to  send  and  to 
respond  to  various  notices  required  by 
other  self-regulatory  organizations.^  The 
purpose  of  the  proposed  rule  change  is 
to  automate  the  exchange  of  LOFFs  by 
adding  LOFFs  to  the  menu  of  notices 
that  can  be  transmitted  through  PEX.* 

LOFFs  are  notices  exchanged  between 
the  receiving  and  delivering  brokers  of 
two  party  customer  trades.  Currently, 
LOFFs  are  sent  in  hardcopy  (i.e.,  on 
paper),  usually  through  the  mail  or  by 
facsimile.  The  delivering  broker  sends  a 
LOFF  to  the  receiving  broker  requesting 
the  receiving  broker  to  verify  that  the 
customer  has  sufficient  funds  to  settle 
the  trade  pursuant  to  Regulation  T 
under  the  Act.'  The  receiving  broker 
confirms  the  existence  of  the  funds  and 
returns  the  LOFF  to  the  delivering 
broker. 

Under  the  proposed  rule  change,  a 
delivering  broker  will  be  able  to  send 
LOFF  notices  by  entering  the  notice 
information  into  DTC's  participant 
terminal  system  {"PTS").«  LOFF  notices 
that  do  not  contain  any  errors  will  be 
stored  in  a  DTC  database  in  open  status 
pending  a  response  bom  the  receiving 
broker.  Each  LOFF  sent  using  PEX  v»rill 
be  assigned  a  unique  control  number. 
Open  notices  will  be  available  for 
browsing  and  reply  through  PTS. 

Receiving  brokers  will  be  able  to  use 
PEX  to  respond  to  each  LOFF  notice  by 
its  control  number.'  Upon  receiving  a 
response,  DTC  will  match  its  control 
number  to  that  of  an  open  LOFF  notice 
and  mark  that  notice  as  either  (i)  having 
sufficient  funds,  (ii)  not  having 
sufficient  funds,  (iii)  being  rejected,  or 
(iv)  having  a  prime  broker  relationship 
with  the  delivenr  )»t>ker. 

All  open  LOFF  notices  will  be  kept  on 
a  DTC  database  for  ninety  days  from  the 


••  17  CFR  200JO-3(a)(12). 


•  15  U.S.C  78i(bNl). 

>  The  CommiMion  ha*  modilied  tiM  laxl  of  tha 
I  preparad  by  DTC 


'  For  a  complete  deicnption  of  PEX.  refer  to 
Sacuhtiaa  Exchange  Act  Release  No.  28123  (June 
13.  1990).  55  FR  25188  (File  No.  SR-DTC-89-21) 
(order  approving  propoaed  rule  change  establiaMng 
PEX). 

*  ore  attached  a  detailed  deacription  of  the 
method  by  which  LOFFs  will  be  added  to  PEX  aj 
Exhibit  B  to  iu  filing,  which  i«  available  for  review 
and  copying  at  the  Commiaaion's  Public  Rafmoo* 
Room  and  through  DTC 

'12C3T1220. 

*  DTC  has  informed  the  Coramiasioo  that 
paiticipanta  initially  will  be  able  to  exchange 
LOFFs  through  PEX  only  by  way  of  PTS.  At  some 
later  point,  participants  will  be  able  to  exchange 
LOFFi  by  way  of  mainframe  dual  boat  or  computar- 
lo-computer  facility. 

'Although  LOFF  noticaa  will  not  genente  lickala. 
ivceiviiig  brokors  will  be  able  to  view  LOFF  aoticaa 
through  PTS. 
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notice's  initial  send  date.  LOFF  notices 
that  have  been  accepted  (i.e.,  for  which 
funds  are  available)  will  remain  on  the 
database  for  two  days.  LOFF  notices  that 
have  been  declined  (i.e.,  for  which 
funds  are  available)  will  remain  on  the 
database  for  five  days.  All  other  LOFF 
notices  that  receive  replies  (i.e.,  prime 
broker  or  rejected)  will  be  removed  from 
the  database  thirty  days  after  the  initial 
send  date  of  tbe  notice. 

Tbe  proposed  rule  change  is  designed 
to  eliminate  the  physical  delivery  and 
confirmation  of  LOFFs  thereby 
providing  DTC  participants  with  a  more 
timely  and  accurate  messaging  vehicle 
^  for  these  documents.  In  addition,  by 
'  incorporating  LOFFs  into  the  PEX 
System,  DTC  will  offer  its  {jarticipants 
an  efficient  means  of  tracking  notices  of 
LOFFs. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(bK3)(A)  of 
the  Act "  and  the  rules  and  regulations 
thereunder  because  it  promotes 
efficiencies  in  the  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization'* 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tiie  Act,  in  the  public 
interest,  and  for  the  protection  of 
investors. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  has  not  solicited  participant 
comments  on  the  proposed  rule  change. 
A  working  group  of  participants  has 
requested  that  E>TC  incorporate  LOFFs 
into  the  PEX  system  and  has  committed 
to  using  such  a  service. 

nL  Date  of  Elhcti»eaeaa  of  the 
Propoaed  Rule  Chaage  and  Timiag  for 
ComniiaaioB  Action 

The  foregoing  rule  change  has  been 
effective  pursuant  to  Section 
19(bK3XAMiii)  of  the  Act »  and  Rule 
19b-4(eK4)  thereunder  ^°  because  it 
eBeds  a  change  in  an  existing  service  of 
DTC  that  (i)  does  not  adversely  affect 
the  safeguarding  of  securities  or  funds 
in  the  custody  or  control  of  DTC  or  for 
which  it  is  responsible  and  (ii)  does  not 
significantiy  affect  the  respective  rights 
or  obligations  of  DTC  or  persons  using 
the  service.  At  any  time  within  sixty 


days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Stiwt.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-97-18  and 
should  be  submitted  by  November  12, 
1997. 

For  the  Commiuion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariaad. 

Deputy  Secretary. 

[FR  Doc.  97-27758  Filed  10-20-97;  8:45  am) 
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of  CUSIP  Numbers  In  Procsssing 
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October  10. 1997. 

Pursuant  to  Section  ia(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  25, 1997,  the  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 


Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  items  have  been 
prepared  primarily  by  MBSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

L  Self>Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
MBSCC's  rules  to  allow  MBSCC  to  use 
CUSIP  numbers  to  process  eligible 
securities  in  addition  to  the  current 
practice  of  using  class  codes. 

n.  Self-Regolatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chance 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currentiy,  MBSCC  processes 
transactions  relating  to  eligible 
securities  based  on  a  ten  character  class 
code  identifying  the  class  of  such 
securities.  3  To  accommodate  the  March 
1998  industry-wide  conversion  to  a 
system  based  on  a  nine  character  CUSIP 
number,  MBSCC  will  permit 
participants  to  submit  transactions  with 
either  the  appropriate  class  code  or 
CUSIP  number.  MBSCC  anticipates  that 
as  of  January  1, 1999,  it  will  accept  only 
CUSIP  numbeft.*  Other  than  this 
technical  change  from  a  class  system  to 
a  CUSIP  system,  the  processing  of 
eligible  securities  will  not  change. 

With  respect  to  MBSCC's  electronic 
pool  notification  ("EPN")  system,  there 
is  no  similar  period  of  time  during 
which  EPN  users  can  submit  either  the 
class  code  or  CUSIP  number.  Beginning 
March  31, 1998,  EI^  will  operate  on  a 
CUSIP  number  basis. 


"  17  CFR  2O0.3O-3(aXl2). 
<  15  U.S.C  78a(bXl). 


'The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  MBSCC 

1  -aMs"  is  defined  in  MBSCC's  ruka  m  ■ 
particular  type  of  eligible  securities  iaaaaa  or 
guaranteed  by  the  same  agency  and  having  the  same 
coupon  rate  and  date  of  maturity. 

*  At  such  time,  MBSCC  will  submit  a  rule  filii^ 
with  the  Commission  under  Section  19(bK3NA)  of 
the  Act  to  eliminate  all  rafarancaa  to  daaa  coilea. 
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CUSn*  numbers  will  be  assigned 
beaed  on  the  same  factoTs  as  cuirendy 
used  for  class  codes.  Standard  ft  Poor's 
anticipates  publishing  CUSIPs  for 
eligible  securities  no  later  than 
December  31.  1997. 

MBSCC  believes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act ' 
and  the  rules  and  regulations 
thereunder  because  it  promotes 
efBciencies  in  the  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Bunden  on  Competition 

MBSCX:  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  on  the  propoeed  rule 
change  were  solicited  or  received. 
MNSCC  will  notify  the  Commission  of 
any  written  comments  its  receives. 

m.  Date  for  EflKtivenesa  of  the 
Propoaed  Rule  Chaage  and  nmiiig  for 
rffmmittiffn  Action 

The  foregoing  rule  change  has  become 
^fiective  pursuant  to  Section 
19(b)(3)(A)(iii)"  of  the  Act  and  pursuant 
to  Rule  19b— 4(e)  ^  promulgated 
thereunder  because  the  proposal  effiects 
a  change  in  an  existing  service  of  a 
registered  clearing  agency  that  (i)  does 
not  adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  MBSCC  or  for  which  it  is 
responsible  and  (ii)  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  MBSCC  or  persons 
using  the  service.  At  any  time  within 
sixty  days  of  the  filing  of  such  rule 
change,  the  Conunission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  SolifdtatiaB  of  Commenla 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
'  arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 


»i5U.s.C7a^i. 

•ts usa  rs^bMsNAMiii). 

'17CF1l24ai9b-«(a). 


Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552.  will  be 
avail^le  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  siich 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC  Ail  submissions 
should  refer  to  File  No.  SR-MBSCC-97- 
7  and  should  be  submitted  by  November 
12.1997. 

For  the  CommiMioa  by  the  Division  of 
Markot  Regulation,  pursuant  to  delegated 
authority.* 

Maisafel  H.  McFarlaad. 
Deputy  Secretary. 
(FR  Doc.  97-27759  Filed  10-20-97;  8:45  ami 
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October  10. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
August  14, 1997,  the  National  Securities 
Qearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  items 
have  been  prepared  primarily  by  NSOC 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  ctf  Sobstance  of 
tlie  Pnqraeed  Rule  Change 

The  purpoee  of  the  proposed  rule 
change  is  to  establish  fees  for  NSCC's 
annuities  processing  service  ("APS"). 


•  17  CFR  200.3O-3(aNl2). 

•  IS  VS.C.  78^X1). 


DL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  oi,  and 
Statutory  Baais  for,  tlie  Propoaed  Role 
Change 

In  its  filing  Mdth  the  Commission, 
NSCC  included  statements  concerning 
the  piupose  of  and  statutory  basis  for   . 
the  proposed  rule  change  and  disctissed 
any  comments  it  received  on  the 
proposed  rule  change.  The  test  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  Set 
forth  in  sections  (A),  (B),  and  (C)  below, 
are  the  most  significant  aspects  of  such 
statements.' 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  • 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

NSCC  has  filed  and  had  approved  by 
the  Commission  its  APS.'  AJ?S  is  a 
centralized  communication  link  that 
connects  participating  insurance 
carriers  with  broker-dealers,  banks,  and 
the  broker-dealers'  or  banks'  affiliated 
life  insurance  agencies  where 
appropriate. 

'The  purpose  of  this  proposed  rule 
change  is  to  establish  fees  for  NSCC's 
APS.  Three  categories  of  fees  will  be 
established.  Membership  fees  will  be 
$335  per  month.  Transaction  fees  will 
be  $0.60  per  1.000  full  positions.  S0.50 
per  1,000  focused  positions,  and  $8.50 
per  1,000  commission  items.  File  fees 
will  be  $15.00  per  file  per  day  for 
sending  or  receiving  APS  related  files. 
The  new  fees  became  effective  upon 
implementation  of  APS. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(D)  of  the  Act.*  which  requires 
that  the  rules  of  a  registered  clearing 
agency  provide  for  an  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  for  services  which  it 
provides  to  its  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's  ■ 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 


*ThaCaauiuMion  hatHiodifiMlpaftsaf  die** 


*S«curitiet  Exchange  Act  Reimte  No.  39096 
(Scptembar  19.  1997).  62  FR  50416  (order  •ppmvii^ 
propoaad  rule  changa). 

*  U  U.S.C  78q-l(bX3)(D). 
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m.  Date  of  Effectiveneaa  of  the 
Propoeed  Rule  Change  and  Timing  for 
Cmnmission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  NSCC,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)(u)  of  die  Acts  and  Rule  19b- 
4(e)(2)  thereunder."  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  the  Commission  that 
such  action  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act 

IV.  Solicitaticm  of  Conunenls 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  mwUng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  role 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
diose  that  may  be  withheld  frx>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  N.W.. 
Washington,  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NSCC.  All  submissions 
should  refer  to  the  File  No.  SR-^SCC- 
97-09  and  shoidd  be  submitted  by 
November  12. 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulatioa,  pursuant  to  delegated 
authority.' 

Maigarat  H.  McFariand, 
Deputy  Seaetaiy. 

(FR  Doc  97-27757  FUed  10-20-97;  8:45  am] 
iSJJNQ  OOK  aoio-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMsa  Na  34-39231;  FUe  No.  SR-OCC- 
97-1«! 

Salf-Ragulatory  Organizations;  tha 
Options  Claaring  Corporation;  Notice 
of  Rling  and  Immediate  Effactivanaas 
of  ProfMsad  Rula  Change  Relating  to 
Faaa  and  Chargas 

Octobw  10, 1997. 

Pursuant  to  Section  19(bHl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
September  2, 1997,  The  Options 
Qearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n.  and  III  below,  which  items 
have  been  prepared  primarily  by  OCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change. 

L  Self-Regulatory  Organizatioa's 
Statement  of  the  Terms  of  Sofaetance  of 
the  Propoeed  Rule  Change 

The  proposed  rule  change  revises 
OCC's  fees  for  its  clearing  senice  and 
introduces  an  interim  and  regular  fee  for 
the  Dow  Jones  Industrial  Average 
("DJIA")  index  option  contract  service. 

4IL  Self-Regulatory  Organizatioa's 
Statement  of  the  Purpose  of^  and 
Statutory  Basis  for.  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission. 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  disciissed  any 
comments  it  receiveid  on  the  proprased 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
siunmaries.  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

During  the  first  half  of  1997,  OCC 
experienced  a  record  volume  of  options 
cleared.  OCC  ctmenUy  refunds  a 
portion  of  clearing  fees  collected  during 
the  year  to  its  clearing  members  when 
it  experiences  high  volume  levels.  The 
practice  of  refunding  clearing  fees  at  the 
md  of  OCCs  fiscal  year  creates  a  gap 
between  when  it  realizes  record  clearing 


fees  and  when  the  clearing  member 
realizes  its  year-end  discount 

The  purpose  of  the  proposed  rule 
change  is  to  revise  OOC's  per  contract 
clearing  fee  from  $.10  to  $.068  for  the 
remainder  of  1997  for  all  contracts 
cleared  between  September  1, 1997, 
through  December  31, 1997.  hi  addition. 
OCC  will  not  bill  clearing  members  for- 
data  services  fees  and  exercise  fees  from 
July  1, 1997,  through  December  31, 
1997.3  OCC  believes  a  reduction  in  fees 
allows  members  to  realize  an  immediate 
reduction  in  costs  rather  than  having  to 
wait  for  OCC  to  disburse  refunds  at  the 
end  of  the  fiscal  year. 

The  purpose  of  the  rule  change  is  also 
to  introduce  an  interim  discounted  and 
regular  fees  for  the  DJIA  index  option 
contract  which  is  scheduled  to  begin 
trading  in  October  1997.  OCC  believes 
that  the  DJIA  fee  structure  will 
encourage  trading  and  clearance  of  this 
new  contract.  OCC  is  offering  an 
introductory  clearing  fee  of  $.00  per 
contract  per  side  for  the  first  month  the 
DJIA  is  traded,  $.025  per  contract  per 
side  for  the  second  month,  $.05  per 
contract  per  side  for  the  third  month, 
and  $.10  per  contract  per  side  (i.e..  the 
normal  OCC  rate)  thereafter.* 

OCC  has  received  approval  to  store 
media  on  CD-ROM  to  replace  the 
practice  of  storage  on  microfiche.' 
While  OCC  no  longer  stores  new  media 
or  data  on  microfiche,  there  remains 
historic  data  stored  on  microfiche. 
Because  both  the  need  for  retrieval  of 
data  stored  on  microfiche  and  the  costs 
associated  with  its  retrieval  remain,  the 
fees  associated  with  microfiche  retrieval 
will  remain  on  the  schedule. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act" 
and  the  rules  and  r^ulations 
thereunder  because  it  provides  for  the 
equitable  allocation  of  dues,  fees,  and 
other  charges  among  OCC's  participants 
and  other  parties  that  use  OOC's 
services. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Buiiien  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act 


»t5U.S.C78a(bX3KAKii)- 
•17  CFR  240.19b-»(aX2)- 
»17  CFR  200.30-3(aNl2). 


»15U.S.C.78S(bKl)- 

*Tbe  Commisaion  has  modified  tha  taxt  of  tfaa 
■ummaiiea  prapaied  by  OOC 


>  Sudi  fee*  conaist  of  a  Sl-OO  exaroae  fee.  S269.00 
per  mooth  for  leased  line  direct  data  service. 
S3S5.00  per  month  for  dial  up  dau  service,  and 
S2S0.00  per  month  for  service  bureeu  dau  senr- 

«OOC  is  considering  applying  the  propoaed 
introductory  fee  structure  for  the  D|1A  to  all  na 
contracts  introduced  in  the  future. 

»See  l.etter  to  James  C  Yot^  Vice  Presidaot 
OCC  (July  23,  1993). 

•15U.S.C78II-1. 
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(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received. 

m.  Date  of  EfbctiveneM  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commianon  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii) '  of  the  Act  and  pursuant 
to  Rule  19b-4(e){2)«  promulgated 
thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  CXX.  At  any 
time  within  sixty  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  intwest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  written  statements  with 
respect  to  the  proposed  rule  change  that 
are  filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC  All  submissions  should 
refer  to  File  No.  SR-OCC-97-16  and 
should  be  sulmiitted  by  November  12, 
1997. 

For  the  CommiMion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

MafgaratlLMcFMlMid. 

Deputy  Secretary. 

[PR  Doc.  97-27760  Filed  10-20-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Rsview; 
Comment  Requsst 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
450  Fifth  Street.  N.W.,  Washington,  DC 
20549. 

Extension:  Rule  23c-l  [17  CFR  270.23c-ll; 
SEC  File  No.  270-253;  ON4B  Control  No. 
3235-026a 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  Uie  Securities 
and  Exchange  Commission  ( the 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  23c-l,  among  other  things, 
permits  a  closed-end  fund  to  repurchase 
its  sectirities  for  cash  if  in  addition  to 
the  other  requirements  set  forth  in  the 
rule:  (i)  payment  of  the  purchase  price 
is  accompanied  or  preceded  by  a  written 
confirmation  of  the  purchase;  (ii)  the 
asset  coverage  per  unit  of  the  security  to 
be  purchased  is  disclosed  to  the  seller 
or  his  agent:  and  (iii)  if  the  security  is 
a  stock,  the  fund  has,  within  the 
preceding  six  months,  informed 
stockholders  of  its  intention  to  purchase 
stock.  The  Commission  estimates  that 
approximately  575  closed-end  funds 
may  rely  on  rule  23c-l.  and  that  on 
average,  a  fund  spends  approximately 
2.5  hours  per  year  on  complying  with 
the  rule's  paperwork  requirements.  The 
total  annual  burden  of  the  rule's 
paperwork  requirements  thus  is 
estimated  to  be  1,438  hours. 

In  addition,  the  fund  must  file  with 
the  Commission,  during  the  calendar 
month  following  any  month  in  which  a 
purchase  permitted  by  rule  23c-l 
occurs,  two  copies  of  a  report  of 
purchases  made  during  the  month, 
together  with  copies  of  any  written 
solicitation  to  purchase  securities  given 
on  behalf  of  the  fund  to  10  or  more 
persons.  The  burdeti  associated  with 
filing  Form  N-23C-1,  the  form  for  this 
report,  has  been  addressed  in  the 
submission  for  that  Form. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rule  and  forms. 

Complying  with  the  collection  of 
information  requirements  of  the  rule  is 
mandatory.  The  filings  that  the  rule 
requires  to  be  made  with  the 
Commission  are  available  to  the  public. 


An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
'  displays  a  currenUy  valid  control 
number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  3208, 
New  Executive  Office  Building, 
Washington,  D.C.^0503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  October  14, 1997. 
Margaret  H.  McFarland, 

Deputy  Secretaiy. 

(FR  Doc.  97-27763  Filed  10-20-97;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

pjcanse  No.  Otr79-0409I 

New  Vista  Capital  Fund.  LP.;  Notica  of 
Issuance  of  a  Small  Businaas 
Invastmant  Company;  Licansa 

On  May  14,  1997.  an  appUcation  was 
filed  by  New  Vista  Capital  Fimd,  L.P., 
at  499  Hamilton  Avenue,  Suite  140.  Palo 
Alto,  California  94301,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1996))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  09/79-0409  on 
September  17. 1997,  to  NewVista 
Capital  Fund,  L.P.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  October  10. 1997. 
Dea  A.  Christeawa. 
Associate  Administrator  for  Investment. 
[FR  Doc.  97-27790  Filed  10-20-97;  8:45  aa) 
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SMALL  BUSINESS  AOMINISTPUTION 
[Ucenee  Na  0W06-0314] 

SouthwaaVCalalyst  Capital.  Ltd.; 
Notica  of  Itauanca  of  a  Small  Buainaaa 
Invastmant  Company;  Ucanaa 

On  June  6,  1997,  an  application  was 
filed  by  Southwest/Catalyst  Capital. 
Ltd..  at  Three  Riverway  Suite  770, 
Houston.  Texas.  77056,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.300  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.300 
(1996))  for  &  license  to  operate  as  a  small 
business  investment  company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  06/06-0314  on 
September  26, 1997.  to  Southwest/ 
Catalyst  Capital,  Ltd.  to  operate  as  a 
small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  October  10. 1997. 
Don  A.  ChristaBseii, 
Associate  A  daiinistntor  for  Investment. 
(FR  Doc.  97-27791  Filed  10-20-97;  8:45  am] 
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TENNESSEE  VALLEY  AUTHORITY 

Sunshine  Act  Meeting 

AOBICY  HOLOmO  THE  MEETMO:  Teniffissee 

Valley  Authority. 

"FEDERAL  REGISTER"  CfTATION  OF 

PREVIOUS  ANNOUNCEMENT:  To  be 

published  14  October  1977  (Docket  No. 

9727217). 

PREVIOUSLY  ANNOUNCED  TME  AND  DATE  OF 
MEETViQ:  9  a.m.  (CDT).  Wednesday, 
October  IS,  1997. 
PREVIOUSLY  ANNOUNCED  PLACE  OF 
MEETMO:  TVA  Allen  Fossil  Plant 
Assembly  Room,  2574  Plant  Road, 
Memphis,  Tennessee, 
CHANGES  M  TME  MEETING:  Each  member 
of  the  TVA  Board  of  Directors  has 
approved  the  addition  of  the  following 
item  to  the  previously  announced 
agenda: 

A— BUDGET  AND  FINANCING 
Al.  Approval  of  Tax-Equivalent 
Payments 
CONTACT  PERSON  FOR  MXME  MfOfMATlON: 
Alan  Carmichael,  Senior  Vice  President. 
Communications,  or  a  member  of  his 
staff  can  respond  to  requests  for 
'information  about  this  meeting.  Call 
(423)  632-6000.  Knoxville.  Tennessee. 


Information  is  also  available  at  TVA's 

Washington  Office  (202)  898-2999. 

Edward  S.  Chriatenbuy, 

Genera/  Counsel  and  Secretary  of  the  Board. 

[FR  Doc.  97-27932  Filed  10-17-97;  10:13 

am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Comment  on  Articles  To 
Be  Considered  for  Accelerated  Tarttr 
Elimination  Under  the  Nortti  American 
Free  Ti«de  Agreement 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  United  States 
Government  and  the  Governments  of 
Mexico  and  Canada  are  engaged  in  a 
second  round  of  accelerated  tariff 
elimination  talks  imder  the  North 
American  Free  Trade  Agreement 
("NAFTA").  The  Office  of  the  United 
States  Trade  Representative  ("USTR")  is 
providing  notice  of,  abd  is  requesting 
comments  on,  those  articles  that  the 
three  NAFTA  Governments  have  agreed 
to  consider  for  accelerated  tariff 
elimination. 

DATES:  Comments  must  be  received  by 
December  12,  1997. 
ADDRESSES:  Comments  should  be 
submitted  by  electronic  mail  to 
nafta979ustr.gov,  or  to  the  Office  of  the 
Western  Hemisphere.  Attention;  NAFTA 
Acceleration  Desk,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Sti^t.  NW,  Washington.  DC  20508. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  regarding  this  notice  should  be 
directed  to  the  Office  of  Western 
Hemisphere  ACEairs.  USTR,  (202)  395- 
3412.  A  description  of  the  products 
covered  in  Aimex  I  and  public  versions 
of  petitions  for  accelerated  tariff 
elimination  are  available  for  inspection 
at  the  USTR  Reading  Room.  The 
Reading  Room  is  located  at  Room  101, 
Office  of  the  United  States  Trade 
Representative,  600  17th  Street,  NW., 
Washington,  DC  20508,  and  is  open 
from  9:30  a.m.  to  12  noon  and  1  p.m. 
to  4  pjn.,  Monday  through  Friday,  by 
appointment  only.  Appointments  can  be 
made  by  calling  Brendia  Webb  at  (202) 
395-6186.  Information  may  also  be 
obtained  via  the  Internet  (see 
SUPPLBMENTARY  INFORMATION).  Inquiries 
regarding  proposed  accelerated  tariff 
eliminations  by  Canada  should  be 
directed  to  the  Interdepartmental 
Commfttee  on  NAFTA  Acceleration,  140- 


O'Connor  Stieet,  14th  Floor.  Ottawa. 
Ontario,  Canada  K1A-4)G5.  Inquiries 
regarding  proposed  accelerated  tariff 
eliminations  by  Mexico  shoidd  be 
directed  to  the  office  of  the 
Subsecretaria  de  Negociaciones 
Comerciales  Intemacionales,  Secretaria 
de  Comercio  y  Fomento  Indiutrial 
(SECOFI),  Alfonso  Reyes  30,  Colonia 
Hipodromo  Condesa,  06140  Mexico, 
D.F.  The  fax  number  is  52-5  729-9352. 
SUPPLEMENTARY  INFORMATION:  On  May 
12. 1997.  USTR  aimounced  the  second 
roimd  of  accelerated  tariff  elimination 
talks  imder  the  NAFTA,  and  invited 
petitions  for  the  inclusion  of  specific 
articles  in  these  talks  (see  62  Fll  25992). 
Based  on  the  petitions  received  in 
response  to  the  May  1997  notice,  and  in 
consultation  with  the  other  NAFTA 
Governments,  USTR  has  prepared  lists 
of  the  articles  that  the  three  NAFTA 
Govmunents  have  agreed  to  consider 
for  accelerated  tariff  elimination. 

Aimex  I  to  this  notice  lists  the 
subheadings  in  the  HarmonizeckTariff 
Schedule  of  the  United  States  ("HTS") 
that  are  proposed  for  accelerated  tariff 
elimination  with  respect  to  goods  of 
Mexico.  Aimex  n  lists  subheadings  in 
the  Mexican  Tariff  Schedule  of  the 
General  Import  Duty  Act  that  are 
proposed  for  accelerated  tariff 
elimination  with  respect  to  goods  of  the 
United  States.  Aimex  ni  lists 
subheadings  in  the  Customs  Tariff  of 
Canada  that  are  proposed  for  accelerated 
tariff  elimination  with  respect  to  goods 
of  Mexico.  (The  lists  do  not  include 
proposed  accelerated  tariff  eliminations 
between  Canada  and  the  United  States 
because  all  applicable  U.S.-Canada  trade 
will  be  duty  fi^  as  of  January  1, 1998.) 

Accelerated  tariff  elimination  is 
generally  being  considered  on  a 
reciprocal  basis  on  the  equivalent  tariff 
subheadings  by  the  parties  involved.  In 
many  cases,  however,  NAFTA  or  MFN 
duty-free  treatment  may  already  be 
provided  by  one  or  both  other  parties. 
In  such  cases,  the  Annexes  do  not  list 
products  already  eligible  for  duty-free 
treatment 

Descriptions  of  the  goods  covered  in 
the  subheadings  listed  in  the  annexes 
may  be  obtained  as  follows.  A 
description  of  the  articles  covered  by 
the  HTS  subheadings  in  Annex  I  is 
available  for  inspection  on  the  USTK 
web  site  at  www.ustr.gov,  and  in  the 
USTR  Reading  Room.  In  addition,  the 
complete  HTS  is  available  at  the  web 
site  of  the  United  States  International 
Trade  Commission,  www.usitc.gov.  The 
Customs  Tariff  of  Canada  and  the 
Mexican  TariCa  de  la  Ley  del  Impuesto 
General  de  bnportacion  (Tariff  Schedule 
of  the  "General  Import  Du»y  Act") 
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should  be  consulted  for  a  description  of 
the  articles  covered  in  the  tariff 
subheadings  in  Annexes  n  and  m.  An 
Internet  source  for  tarift  subheading 
descriptions  of  the  United  States, 
Canada  and  Mexico  is 
www.apectariff.org. 

The  tariff  schedules  of  the  United 
States,  Mexico  and  Canada  provide 
preferential  access  for  some  products 
through  the  use  of  a  tariff-rate  quota 
(TRQ)  or  on  a  seasonal  basis  only.  In 
addition  to,  or  in  place  of,  accelerated 
tariff  elimination,  the  governments  may 
also  consider  increasing  a  TRQ  or 
modifying  the  seasonality  of  a  current 
tariff  subheading. 

USTR  invites  comments  on  the 
advisability  of  accelerated  tariff 
elimination  with  respect  to  the 
subheadings  listed  in  the  annexes  to  this 
notice.  The  NAFTA  Governments  will 
consider  accelerated  tariff  elimination 
for  all  products  blltng  under  these 
subheedings.  However,  acceleration  for 
a  subset  Of  the  articles  covered  in  a 
particular  subheading  will  be 
considered  in  the  alternative,  as 
necessary.  Thus,  comments  should 
specify  if  only  a  subset  of  all  products 
is  of  concern  to  the  commenting  party. 

Comments  should  be  submitted  to 
USTR  by  December  12,  1997. 

Comments  will  be  accepted  by  the 
Governments  of  Mexico  and  rnnnHn     . 
until  the  same  date.  Parties  interested  in 
providing  comments  to  the 
Governments  of  Canada  or  Mexico 
should  contact  the  ofBces  cited  above 
for  the  relevant  requirements. 

Conmients  submitted  to  USTR  should 
be  sent  either  via  electronic  mail  to 
nafta97®ustr.gov,  or  in  ten  type-written 
copies  to  the  address  specified  above. 
USTR  prefers  that  comments  be 
submitted  via  electronic  mail  whenever 
possible.  All  submissions  must  specify: 
(1)  The  tariff  subheadings  to  which  the 
comments  refer,  and  the  importing  and 
exporting  NAFTA  countries  (e.g.,  goods 
of  the  United  States  exported  to  Mexico, 
goods  of  Mexico  exported  to  the  United 
States,  goods  of  Canada  exported  to 
Mexico);  (2)  the  name,  address  and 
telephone  number  of  the  person,  firm  or 
organization  making  the  comments;  and 
(3)  an  indication  as  to  whether  the 
writer  represents  a  producer,  importer, 
exporter,  consumer  (or  any 
combination),  or  other  party  (please 
specify  interest),  for  each  country  (for 
example,  a  producer  and  exporter  in  the 
United  States,  and  an  importer  in 
Mexico  and  Canada).  Submissions  not 
meeting  theae  requirements  cannot  be 
considered. 

Comments  submitted  to  USTR  will  be 
available  for  public  inspection  in  the 
USTR  Readiiig  Room.  Submitters  who 


wish  to  exempt  information  from  public 
disclosure  should  comply  with  the 
requirements  of  19  CFR  2003.6 
regarding  submissions  containing 
business  confidential  information.  In 
addition,  such  persons  should  submit  a 
public  version  of  their  comments. 
Submissions  containing  business 
confidential  information  should  be 
submitted  in  hard  copy,  rather  than  by 
electronic  mail. 

ITC  and  Adviaory  Conimittee>AdTke 

Pursuant  to  Section  103  of  the 
NAFTA  Implementation  Act  (Pub.  L. 
103-182,  as  amended  (19  U.S.C.  3313)). 
USTR  is  requesting  the  advice  of  the 
United  States  International  Trade 
Commission  concerning  the  probable 
economic  effect  on  U.S.  industries 
producing  like  or  directiy  competitive 
articles,  and  on  consumers,  of  the 
proposed  accelerated  tariff  eliminations 
with  respect  to  the  subheadings  listed  in 
Aimex  I.  USTR  is  also  consulting  with 
the  appropriate  private  sector  advisory 
committees. 
Jon  Haanamaim, 

Acting  Assistant  U.S.  Trade  RepntentativB 
for  North  American  Affain. 

Annexl 

Subheadings  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
containing  products  to  be  considered  for 
accelerated  removal  of  duty  on  goods  of 
Mexico  under  the  North  American  Free 
Trade  Agreement  (NAFTA). 

0401.30.25.0401.30.75,0402.10.50, 
0402.21.25,  0402.21.50,  0402.21.90, 
0402.29.50,  0402.91.70,  0402.91.90. 
0402.99.45,  0402.99.55,  0402.99.90. 
0403.10.50.  0403.90.16,  0403.90.45. 
0403.90.55.  0403.90.65.  0403.90.78. 
0403.90.95.  0404.10.15.  0404.10.90. 
0404.90.50.  0404.90.70.  0405.10.20. 
0405.20.30.  0405.20.40,  0405.20.70, 
0405.90.20.  0406.10.08.  0406.10.18, 
0406.10.28.  0406.10.38.  0406.10.48. 
0406.10.58.  0406.10.68,  0406.10.78. 
0406.10.88.  0406.20.10.  0406.20.28. 
0406.20.33.  0406.20.39,  0406.20.48, 

0406.20.53,  0406.20.55.  0406.20.63, 
0406^0.67.  0406.20.71.  0406.20.75, 
0406.20.79.  0406.20.83,  0406.20.87. 
0406.20.91.  0406.30.18.  0406.30.28. 
0406.30.38.  0406.30.48.  0406.30.53. 
0406.30.55.  0406.30.63.  0406.30.67. 
0406.30.71,  0406.30.75.  0406.30.79, 
0406.30.83,  0406.30.87,  0406.30.91. 
0406.40.20.  0406.40.40,  0406.40.70, 
0406.90.05.  0406.90.12.  0406.90.18. 
0406.90.20.  0406.90.25,  0406.90.32, 
0406.90.33.  0406.90.37,  0406.90.38, 
0406.90.42.  0406.90.48.  0406.90.49. 

0406.90.54.  0406.90.59.  0406.90.68. 
0406.90.74,  0406.90.78.  0406.90.84. 
0406.90.88.  0406.90.92,  0406.90.94. 
0406.90.97,  0702.00.20,  0702.0a60. 
0703.10.40.  0704.ia40,  0704.10410, 

^l704.2a00.07O4.9a 40,  0705.11.40.    * 
0705.19.40,  0707.0a40.  0707.00.50. 


0708.20.90.  0709.20.90.  0709.30.20. 
0709.40.20,  0709.40.60,  0709.51.00, 
0709.60.20.  0709.60.40.  0709.90.20, 
0709.90.90.  0710.80.20.  0710.80.85, 
0710.8a97.  0711.20.40,  0712.20.20, 
0712.20.40.  0712.90.40.  0714.90.40. 
0804.50.60.  0805.20.00.  0805.30.20, 
0805,30.40.  0605.40.60,  0805.40.80. 
0807.11.40,  0807.19.10,  0807.19.20, 
0807.10.70.  0807.19.80.  0807.2aOO. 
0811.10.00.  0811.90.22,  0611.90.40. 
0812.90.30,  0904.20.40,  1001.10.00. 
1006.10.00.  1006.20.20,  1006.20.40. 
1006.30.90. 1006.40.00.  1202.10.80, 
1202.20.80,  1517.90.60,  1517.90.90. 
1604.13.10.  1604.13.20,  1604.13.30. 
1701.11.50,  1701.12.50. 1701.01.30. 
1701.91.48.  1701.91.58,  1701.99.50, 
1702.30.28,  1704.90.58,  1704.90.68. 
1704.90.78. 1704.90.90, 1806.20.26, 
1806.20.28,  1806.20.36, 1806.20.38, 
1806.20.73, 1806.20.77, 1806.20.82. 
1806.20.83, 1806.20.87, 1806.20.89. 
1806.20.94,  1806.20.98.  1806.20.99, 
1806.32.06,  1806.32.08,  1806.32.16, 
1806.32.18,  1806.32.70,  1806.32.80, 
1806.90.08.  1806.90.10.  1806.90.18, 
1806.90.20,  1806.90.28,  1806.90.30. 
1806.90.39, 1806.90.49,  1806.90.59, 
1901.10.30, 1901.10.40. 1901.10.45, 

1901.10.75,  1901.10.85. 1901.10.95. 

1901.20.15,  1901.20.25,  1901.20.35, 
1901.20.50. 1901.20.80, 1901.20.70. 
1901.90.32. 1901.90.36,  1901.90.43, 
1901.90.47,  1901.90.54.  1901.90.58. 
1901.90.70,  1901.90.90,  2001.90.20. 
2001.90.35,  2001.90.60,  2002.10.00, 
2002.90.00.  2003.10.00.  2004.90.90, 
2005.60.00,  2005.70.02.  2005.70.04, 
2005.70.06.  2005.70.08.  2005.70.12. 

2005.70.16.  2005.70.18,  2005.70.23, 
2005.70.25,  2005.70.50,  2005.70.60. 
2005.70.70.  2005.70.75,  2005.70.91. 
2005.70.93.  2005.70.97,  2005.90.50, 
2005.90.55.  2005.90.80.  2007.91.10, 
2007.99.60.  2007.99.65.  2008.11.15. 
2008.11.35,  2008.11.60,  2008.30.35, 
2008.30.40,  2008.30.65.  2008.30.85, 
2008.70.00.  2008.92.10.  2008.99.10, 
2008.99.42.  2008.99.60.  2009.11.00. 
2009.19.25,  2009.19.45,  2009.20.20. 
2009.20.40,  2009.30.40,  2009.30.60, 
2009.40.20.  2009.^0.00.  2009.90.40. 
2103.20.40,  2103.90.78,  2105.00.20, 
2105.00.40.  2106.90.09.  2106.90.26, 
2106.90.28,  2106.90.36,  2106.90.38. 
2106.90.46,  2106.90.48.  2106.90.52. 
2106.90.54,  2106.90.66.  2106.90.72. 

2106.90.76.  2106.90.80.  2106.90.87, 
2106.90.91.  2106.90.94.  2106.90.97, 
2202.10.00.  2202.90.28.  2202.90.30. 
2202.90.35,  2202.90.36.  2202.90.37, 
2203.00.00,  2204.21.30,  2204.21.50, 
2204.29.20,  2204.29.40,  2204.29.60, 
2204.29.80,  2309.90.28,  2309.90.48. 
2710.00.05,  2710.00.10,  2710.00.15, 
2710.00.18.  2710.00.20,  2710.00.25. 
2710.00.30,  2710.00.45.  2710.00.60. 
2901.10.40.  2901.10.50.  2905.17.00. 
2906.21.00.  2909.49.10,  2909.49.15. 
2915.90.14.  2915.90.18.  2916.11.00. 
2916.39.03.  2916.39.06.  2916.39.45, 
2916.39.75,  2917.36.00,  2917.39.70. 
2921.22.10,  2921.30.10,  2921.30.30. 
2922.40.27.  2924.29.75.  2933.4a0e. 
2933.4a  IS.  2933.40.20.  2933.4a26. 
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2933.40.60, 
2933.90.87. 
2934.90.08, 
3204.11.10, 
3204.11.50. 
3204.13.25, 
3204.16.10, 
3204.16.50, 
3204.17.60, 
3204.19.20, 
3204.19.50, 
3404.90.10. 
3811.21.00, 
3824.90.28, 
3916.90.30. 
3918.10.40, 
3926.90.85, 
4202.12.20, 
4202.12.80, 
4202.21.60. 
4202.22.40, 
-4202.22.70, 
4202.29.20, 
4202.31.60, 
4202.32.85, 
4202.92.15, 
4202.92.45, 
4202.99.10. 
4202.99.50. 
4203.29.05, 
4203.29.18. 
4203.29.40. 
4412.19.50, 
4421.90.80, 
5112.11.20, 
5205.11.10, 
5205.12.20. 
5205.14.10, 
5205.15.20, 
5205.23.00, 
5205.27.00. 
5205.32.00, 
5205.35.00. 
5205.43.00, 
5205.47.00. 
5206.12.00. 
5206.15.00, 
5206.23.00, 
5206.31.00, 
5206.34.00, 
5206.42.00. 
5206.45.00. 
5208.11.20. 
5208.11.80. 
5208.12.80, 
5208.19.80, 
5208.21.60, 
5208.22.80, 
5208.29.80, 
5208.31.80. 
5208.32.50. 
5208.39.80, 
5206.41.80, 
5208.42.50. 
5208.49.40. 
5208.51.40. 
5208.52.30. 
5208.59.40, 
5209.11.00, 
5209.29.00. 
5209.41.60. 
5209.51.60, 
5210.11.60, 
5210.19.60, 
5210.21.60, 
5210.29.60, 


2933.40.70,  2933 

2934.90.05.  2934. 

2934.90.39,  2934. 
3204.11.15,  3204. 
3204.13.10,  3204. 
3204.13.60,  3204. 
3204.16.20.  3204. 
3204.17.04,  3204. 
3204.17.90,  3204. 
3204.19.25,  3204. 
3204.20.10,  3204 
3506.10.10.  3808 
3811.90.00.3822 
3824.90.45.  3824 
3917.33.00,  3918 

3926.90.59,  3926 
3926.90.87,  4202 

4202.12.40,  4202 
4202.19.00,  4202 
4202.21.90.  4202 
4202.22.45,  4202 
4202.22.80.  4202 
4202.29.50.  4202 
4202.32.40,  4202 
4202.32.95.  4202 
4202.92.20,  4202 

4202.92.60,  4202 
4202.99.20,  4202 
4202.99.90.  4203 
4203.29.08,  4203 
4203.29.20,  4203 
4203.29.50.  4405 
4421.10.00,4421 
4421.90.85,  5112 
5112.19.20,  5112 
5205.11.20,  5205 
5205.13.10,  5205 
5205.14.20,  5205 
5205.21.00.  5205 
5205.24.00,  5205 
5205.28.00,  5205 
5205.33.00,  5205 
5205.41.00.  5205 
5205.44.00.  5205 
5205.48.00.  5206 
5206.13.00,  5206 
5206.21.00,  5206 
5206.24.00,  5206 
5206.32.00.  5206 
5206.35.00,  5206 
5206.43.00,  5206 
5207.10.00,  5207 
5208.11.40,5208 
5208.12.40,  5208 
5208.19.40,  5208 
5208.21.20.  5208 
5208.22.40.  5208 
5208.29.40,  5208 
5208.31.40.  5208 
5208.32.30,  5208 
5208.39.40,  5208 
5208.41.40,  5208 
5206.42.30,  5208 
5208.43.00.  5208 
5208.49.60,  5208 
5206.51.60,  5208 
5208.52.40,  5208 
5208.59.60.  5208 
5209.19.00,.5209 
5209.31.60,  5209 
5209.43.00,  5209 
5209.59.00.  5210 
5210.11.80,  5210 
5210.19.80.  5210 
5210.21.80,  5210 
5210.29.80.  5210 


90.13, 
90.06. 
90.44. 
11.35, 
13.20, 
13.80, 
16.30. 
17.20, 
19.11. 
19.40. 
20.80, 
30.50, 
00.50, 
90.00. 
10.32. 
90.77. 
11.00, 
12.60, 
21.30. 
22.15, 
22.60, 
29.10, 
29.90. 
32.80, 
91.00. 
92.30, 
92.90, 
99.30. 
10.40. 
29.15. 
29.30. 
00.00. 
90.40, 
11.10, 
.19.90. 
.12.10, 
13.20, 
.15.10. 
22.00. 
.26.00, 
.31.00, 
34.00, 
.42.00, 
46.00, 
.11.00, 
.14.00. 
22.00. 
.25.00. 
.33.00. 
41.00, 
44.00, 
90.00, 
11.60. 
.12.60. 
.19.60, 
21.40, 
.22.60. 
.29.60. 
31.60, 
.32.40, 
.39.60, 
41.60. 
42.40. 
49.20. 
49.80. 
.51.80, 
.52.50. 
59.80. 
21.00. 
.39.00. 
49.00. 
11.40. 
19.40. 
21.40. 
.29.40. 
31.40, 


5210.31.60, 
5210.39.60,. 
5210.41.60, 
5210.49.20. 
5210.49.80, 
5210.51.80, 
5210.59.80, 
5211.21.00, 
5211.30.00, 
5211.49.00. 
5212.11.10. 
5212.12.60, 
5212.14.10, 
5212.15.60, 
5212.22.10, 
5212.23.60, 
5212.25.10. 
5402.10.60, 
5402.31.30, 
5402.32.60, 
5402.39.30, 
5402.43.10, 
5402.61.00, 
5403.10.30, 
5403.20.60, 
5403.39.00, 
5404.10.80. 
5406.20.00, 
5407.30.10, 
5407.43.10, 
5407.53.10. 
5407.61.19, 
5407.61.91. 
5407.69.20. 
5407.69.90. 
5407.73.10, 
5407.81.00. 
5407.84.00, 
5407.91.20. 
5407.92.20, 
5407.93.15. 
5407.94.10, 
5408.21.00. 
5408.23.11, 
5408.23.29, 
5408.31.05, 
5408.32.05, 
5408.32.90, 
5408.33.15, 
5408.34.05, 
5408.34.90. 
5501.90.00, 
5503.90.90, 
5509.12.00. 
5509.31.00, 
5509.42.00, 
5509.52.00, 
5509.61.00. 
5509.69.40. 
5509.92.00. 
5509.99.60. 
5510.20.00, 
5510.90.40, 
5511.20.00. 
5512.19.00, 
5513.11.00, 
5513.19.00. 
5513.23.00, 
5513.32.00, 
5513.41.00, 
5513.49.00, 
5514.13.00, 
5514.22.00, 
5514.31.00. 
5514.39.00. 
5514.43.00. 


5210.31.80, 
5210.39.80, 
5210.41.80, 
5210.49.40, 
5210.51.40. 
5210.59.40, 
5211.11.00. 
5211.29.00, 
5211.41.00, 
5211.51.00, 
5212.11.60, 
5212.13.10, 
5212.14.60, 
5212.21.10. 
5212.22.60, 
5212.24.10, 
5212.25.60, 
5402.20.30. 
5402.31.60, 
5402.33.30, 
5402.39.60, 
5402.43.90, 
5402.62.00, 
5403.10.60, 
5403.31.00, 
5403.41.00, 
5405.00.30, 
5407.10.00, 
5407.30.90, 
5407.43.20. 
5407.53.20, 
5407.61.21, 
5407.61.99, 
5407.69.30, 
5407.71.00. 
5407.73.20, 
5407.82.00, 
5407.91.05. 
5407.92.05. 
5407.93.05, 
5407.93.20, 
5407.94.20, 
5408.22.10, 
5408.23.19, 
5408.24.10, 
5408.31.10, 
5408.32.10. 
5408.33.05, 
5408.33.30, 
5408.34.10, 
5501.10.00, 
5502.00.00, 
5506.90.00, 
5509.21.00, 
5509.32.00. 
5509.51.30. 
5509.53.00, 
5509.62.00, 
5509.69.60. 
5509.99.20, 
5510.11.00, 
5510.30.00. 
5510.90.60, 
5511.30.00. 
5512.91.00, 
5513.12.00. 
5513.21.06. 
5513.29.00. 
5513.33.00, 
5513.42.00, 
5514.11.00, 
5514.19.00, 
5514.23.00, 
5514.32.00, 
5514.41.00, 
5514.49.00, 


5210.39.40, 

5210.41.40. 

5210.42.00, 

5210.49.60, 

5210.51.60, 

5210.59.60. 

5211.19.00, 

5211.31.00. 

5211.43.00, 

5211.59.00, 

5212.12.10, 

5212.13.60, 

5212.15.10, 

5212.21.60. 

5212.23.10, 

5212.24.60, 

5402.10.30, 

5402.20.60, 

5402,32.30. 

5402.33.60. 

5402.41.90, 

5402.59.00. 

5402.69.00. 

5403.20.30. 

5403.32.00, 

5403.49.00, 

5406.10.00, 

5407.20.00. 

5407.42.00, 

5407.44.00, 

5407.61.11. 

5407.61.29. 

5407.69.10, 

5407.69.40, 

5407.72.00, 

5407.74.00. 

5407.83.00, 

5407.91.10, 

5407.92.10.. 

5407.93.10, 

5407.94.05, 

5408.10.00, 

5408.22.90, 

5408.23.21. 

5408.24.90, 

5408.31.20, 

5408.32.30. 

5408.33.10, 

5408.33.90, 

5408.34.30. 

5501.20.00, 

5503.40.00, 

5509.11.00, 

5509.22.00, 

5509.41.00, 

5509.51.60, 

5509.59.00, 

5509.69.20. 

5509.91.00, 

5509.99.40, 

5510.12.00, 

5510.90.20, 

5511.10.00, 

5512.11.00, 

5512.99.00, 

5513.13.00. 

5513.22.00, 

5513.31.00. 

5513.39.00, 

5513.43.00, 

5514.12.00, 

5514.21.00, 

5514.29.00. 

5514.33.00, 

5514.42.00, 

5515.11.00. 


5515 
5515. 
5515. 
5515. 
5516. 
5516. 
5516. 
5516. 
5516. 
5516. 
5516. 
5516. 
5602 
5603 
5603 
5603 
5604 
561.5 
5607 
5607 
5608 
5608 
5609 
5701 
5702 
5702 
5702 
5702 
5702 
5702 
5702 
5703 
5703 
5705 
5801 
5801 
5801 
5802 
5803 
5803 
5805 
5806 
5806 
5806 
5807 
5807 
5808 
5810 
5810 
5811 
5811 
5901 
5902 
5903 
5903 
5903 
5905 
5906 
5906 
5907 
5909 
5911. 
6001. 
6001. 
6001. 
6002. 
6002. 
6002. 
6002. 
6002. 
0002. 
6101. 
6102. 
6102. 
6103. 
6103, 


12.00. 
19.00. 
22.10, 
92.05, 
11.00, 
14.00, 
23.00. 
31.10. 
33.05. 
34.10, 
43.00, 
92.00, 
21.00, 
13.00, 
91.00, 
94.10. 
10.00. 
00.10. 
49.25, 
50.35, 
19.10, 
90.27, 
00.40, 
.10.90, 
10.90, 
32.10, 
41.10, 
.42.20, 
51.20, 
59.10, 
91.40. 
10.00, 
30.00. 
00.20. 
23.00. 
.31.00. 
.36.00, 
.20.00, 
.90.11, 
.90.30, 
.00.30i 
.10.24, 
.20.00, 
.32.20, 
.10.15, 
.90.15, 
.10.90, 
.10.00, 
.92.90. 
.00.10, 
.00.40, 
.90.20, 
,20.00, 
,10,25, 
.20.18. 
.90.18. 
.00.90. 
,91.30. 
.99.30, 
.00.60, 
.00.20. 
.32.00. 
.21.00. 
.91.00. 
99.90, 
20.10, 
20.90. 
41.00, 
49.00, 
92.90, 
99.90. 
30.15, 
10.00. 
90.10. 
12.10. 
19.15. 


5515.13.05 
5515.21.00 
5515.29.00 
5515.92.10 
5516.12.00 
5516.21.00 
5516.24.00 
5516.32.05 
5516.33.10 
5516.41.00 
5516.44.00 
5516.93.00 
5603.11.00 
5603.14.30 
5603.92.00 
5603.94.30 
5604.20.00 
5605.00.90 
5607.49.30 
5607.50.40 
5608.19.20 
5609.00.10 
5701.10.16 
5701.90.10 
5702.31.10 
5702.32.20 
5702.41.20 
5702.49.10 
5702.51.40, 
5702.59.20 
5702.92.00 
5703.20.10 
5704.10.00 
5801.10.00 
5801.24.00, 
5801.33.00 
5802.11.00 
58(12.30.00 
5803.90.12 
5803.90.40 
5805.00.40 
5806.10.28 
5806.31.00 
5806.40.00 
5807.10.20 
5807.90.20 
5808.90.00 
5810.91.00 
5810.99.10 
5811.00.20 
5901.10.10 
5901.90.40 
5902.90.00 
5903.10.30 
5903.20.25 
5903.90.25 
5906.91.10 
5906.99.10 
5907.00.15 
5907.00.80 
5910.00.90 
6001.16.20 
6001.22.00 
6001.92.00 
6002.10.40 
8002.20.30 
6002.30.20 
6002.42.00 
6002.91.00 
6002.93.00 
6101.10.00 
6101.90.10 
6102.20.00 
6102.90.90 
6103.12.20 
6103.19.20 


,  5515.13.10. 
,  5515.22.05. 
,  5515.91.00. 
,  5515.99.00, 
,  5516.13.00, 
,  5516.22.00, 
.  5516.31.05. 
,  5516.32.10, 
.  5516.34.05, 
,  5516.42.00, 
.  5518.91.00, 
,  5516.94.00. 
,  5603.12.00, 
,  5603.14.90, 
.  5603.93.00, 
.  5603.94.90, 
,  5604.90.00, 
.  5607.49.15, 
.  5607.50.25, 
,  5608.11.00, 
.  5608.90.10. 
,  5609.00.30, 
.  5701.10.40, 
,  5701.90.20, 
,  5702.31.20, 
,  5702.39.20. 
,  5702.42.10, 
,  5702.49.20, 
.  5702.52.00, 
,  5702.91.30. 
,  5702.99.10, 
,  5703.20.20, 
,  5704.90.00, 
.  5801.21.00, 
.  5801.26.00. 
,  5801.34.00, 
,  5802.19.00, 
,  5803.10.00, 
,  5803.90.20, 
,  5804.30.00, 
,  5806.10.10, 
,  5806.10.30, 
,  5806.32.10, 
,5807.10.05, 
,  5807.90.05, 
.  5808.10.70, 
,  5809.00.00. 
,  5810.92.10, 
I,  5810.99.90, 
,  5811.00.30, 
,  5901.10.20, 
,  5902,10.00, 
,  5903.10.18, 
.  5903.20.10, 
,  5903.20.30, 
.  5903.90.30, 
.  5906.91.25, 
,  5906.99.25, 
.  5907.00.35. 
.  5908.00.00, 
,5911.31.00, 
.6001.10.60. 
.  6001.29.00. 
,  6001.99.10, 
,  6002.10.80. 
,  6002.20.00, 
,  6002.30.90, 
,  6002.43.00, 
,  6002.92.10, 
,  6002.99.10, 
,  6101.20.00, 
.  6101.90.90, 
.  6102.30.10. 
.6103.11.00. 
.  kl03.19.10. 
,  6103.19.60, 
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6103.19.90. 
•103.23.00. 
6103.31.00. 
6103.33.20. 
6103.41.10. 
6103.43.10. 
6104.12.00. 
6104.19.10. 
6104.21.00. 
6104.29.10. 
6104.32.00. 
6104.39.10. 
6104.42.00. 
6104.44.10. 
6104.51^)0. 
6104.53.20. 
6104.61.00. 
6104.69.80. 
6105.2a20. 

6106.  laoo. 

6106.90.10. 
6107.21.00. 
6107.29.90. 
6107.99.20. 
610e.32.00. 
610e.92.00. 

6ioa.9a8o. 
6iia2aio. 

6110.9090. 

6iii.2a2a 
6iii.2a5a 

6111.3020. 

6111.3a50. 

6111.9030. 

6111.9O70. 

6112.19.80. 

6113.0090. 

6114.30.30. 

6115.11.00. 

6115.19.80 

6115.91.0U. 

6115.93.60. 

6115.99.16. 

6116.1013. 

6116.1048. 

6116.10.75. 

6116.92.74. 

6116.93.88. 

•116.90.54. 

•117.1020. 

•117.20.90 

•117.80.95. 

•201.11.00. 

•201.91.10. 

•201.92.20. 

•202.12.20. 

•202.91.20. 

•202.93.40. 

•2O3.12.10. 

•309.19.20. 

•20X21X10. 

•203.23.00. 

•203.31i». 

•308.33.10. 

•203.39.20. 

8203.41.15. 

•203.43.3O 

•204.13.10. 

8204.19.20. 

•204.22.10. 

•204.29L20. 

•204.31.20. 

•204.33.10. 

•2O4.39.20. 

•304.41.10. 


6103.21.00. 
6103.29.10. 
6103.32.00. 
6103.39.10. 
6103.4V20. 
6103.49.80. 
6104.13.10. 
6104.19.15. 
6104.22.00. 
6104.29.20. 
6104.33.10. 
6104.39.20. 
6104.43.10. 
6104.44.20. 
6104.52.00. 
6104.59.10. 
6104.62.20. 
6105.1000. 
610S.9O10. 
6106.20 10. 
6106.90.25. 
6107.22.00. 
6107.91.00. 
6107.99.90. 
6106.39.10. 
610e.99.20. 
61101010. 
61102020 
6111.10.00. 
6111.2030. 
6111.20.60, 
6111.3030. 
6111.9010. 
6111.9040. 
6111.90.90. 
6112.2020. 
6114.1000. 
6114.9010. 
6115.12.20. 
6115.2010 
6115.92.60. 
0115.93.90. 
6115.99.40. 
6116.1017. 
6116.1055. 
6116.109S. 
6116.92.88. 
6116.93.94. 
61 16.99. 95. 
6117.1O60. 
6117.8010. 
6117.9010. 
6201.12.20. 
6201.91.20. 
6201.93.25. 
6202.13.30. 
6202.92.15. 
6203  11.10. 
6203.12.20. 
6203.19.30. 
6203.22.10. 
6203  29.20. 
6203.32.10. 
6203.33.20. 
6203.39.90. 
6203.41.20. 
6204.11.00. 
6204.13.20. 
6204.19.80. 
6204.22.30. 
6204. 29.40. 
6304.32.10 
62O4.33.40. 
6204.39.30. 
•306.41.20. 
6204.43.20. 


6103.22.00. 
6103.29.20. 
6103.33.  lO 
6103.39.80. 
6103.42.10. 
6104.11.00. 
6104.13.20. 
6104.19.80. 
6104.23.00. 
6104.31.00. 
6104.33.20. 
6104.41.00. 
6104.43.20. 
6104.48.90 
6104.53.10. 
6104.59.80. 
6104.63.15. 
6105.20.  lO 
6105.9080. 
6106.2O20. 
6106.90.30. 
6107.29.20. 
6107.92.00 
6108.31.00. 
610091.00. 
6109.9015. 
6110.1020. 
6110.3015. 
6111.20.10. 
6111.2040. 
6111.3010. 
6111.30.40. 
6111.9020. 
6111.9050. 
6112.11.00. 
6113.00.10. 
6114.20.00. 
6114.9090. 
6115.19.40. 
6115.20.90. 
61 15.92. 90 
6115.99.14. 
6115.99.80. 
6116.10.44. 
6116.1065. 
6116.92.64. 
6116.92.94. 
6116.99.48. 
6117.1010. 
6117.20.10. 
6117.808S. 
6117.9090. 
6201.13.30. 
6201.92.15. 
6202.11.00. 
6202.91.10. 
6202.92.20. 
6203.11.2O 
6203.19.10. 
6203.19.90. 
•203.22.30, 
6203.29.30. 
6203.32.20. 
6203.39.10, 
6303.41.05. 
6203.42.40. 
6204.12.00 
6204.19.10. 
6204.21.00. 
6204.23.00. 
6204.31.10. 
6204.32.20, 
6204.33.50. 
6204J0.80. 
6304.42.20. 
6204.43.30. 


6204.43.40. 
•204.49.50. 
•2O4.53.20. 
•204.59.30. 
•204.61.90, 
•204.6O20. 
•20S.2O20. 
•205.90.30. 
•206.20.30. 
•206.40.30. 
•207.22.00. 
•307.91.30. 
•307.99.20. 
•200.11.0O 
6208.29.90, 
6208.92.00, 
•2001000. 
•209.20.30. 
6209.30.20, 
•209.90.20. 
•206.90.90. 
•210.10.70. 
•210.20.50. 
•21030.30. 
•210.30.90. 
•210.4070. 
•210.5O50. 
•211.2015. 
6211.20.74. 
6211.32.00. 
•211.41.00. 
•211.49.10. 
•213.1020. 
•214.10.20. 
6214.40.00. 
6215.20.00. 
•216.00.17. 
6216.0024. 
6216.0031, 
6217.10.10. 
6217.90.10. 
6302.21.50. 
•302.22.10. 
•302.31.30. 
•302.31.90. 
•302.39.00. 
•304.19.10. 
6304.19.30. 
6307.9050. 
6307.9072. 
6401.10.00. 
6401.99.30. 
•402.19.05. 
•402.30.70. 
6402.91.40. 
•402.91.70. 
•402.99.05. 
•402.99.20. 
•402.90  70. 
•403.19.10. 
•403.4O30. 
6403.51.60. 
•403.59.60. 
•403.91.60. 
•403.99.40. 
•403.99.90. 
•404.11.60. 
•404.19.15. 
•404.19.30. 
•404.19.6O 
•404.2020, 
•405.1O00, 
•405.9O90. 
6406.10.20. 
•S05.9O20. 
•506.9040. 


6204.44.30. 
6204.51.00. 
6204.53.30. 
6204.59.40. 
6204.62.40. 
6204.69.60. 
6205.30.15. 
6206.10.00. 
6206.40.20. 
6206.90.00. 
6207.29.90. 
6207.92.20. 
6207.99.40. 
6206.21.00. 
620091.10. 
620099.20. 
6209.20.10, 
6209.20.50. 
6209.30.30. 
6209.9030. 
6210.10.20, 
6210.10.90. 
6210.2070. 
6210.30.50. 
6210.40.30, 
6210.40.90. 
6210.50.70. 
6211.20.44. 
6211.20.78. 
6211.33.00. 
6211.42.00. 
6211.49.90. 
6213.9010. 
6214.20.00. 
8214.90.00. 
6215.90.00. 
6216.00.19. 
6216.0028, 
6218.0038, 
6217.10.85. 
6217.9090. 
6302.21.70. 
6302.22.20. 
6302.31.50. 
6302.32.10, 
6302.91.00. 
6304.19.15, 
6307.9030, 
6307.90.60. 
6307.9075. 
6401.91.00. 
640199.60. 
6402.3030. 
6402.30.80. 
6402.91.50. 
6402.91.80. 
6402.99.10. 
6402.99.30 
6402.99.80. 
6403.19.30. 
6403.40.60, 
6403.51.90. 
6403.59.90. 
6403.91.90. 
6403.99.60. 
6404.11.20. 
6404.11.70, 
6404. 19.20. 
6404.19.35. 
6404.19.70. 
6404.2040. 
6405.2030. 
6406.10.05. 
6406.10.45. 
650S.9O25. 
6M6  90  50. 


6204.44.40. 
6204.52.20, 
6204.59.20. 
6204.61.10. 
6204.63.25, 
6205.10.20, 
6205.30.20, 
6206.20.20. 
6206.40.25. 
6207.21.00, 
6207.91.10, 
6207.92.40, 
6207  99.90, 
6208.22.00. 
6208.91.30, 
6208.99.50, 
6209.20.20. 
6209.30.10, 
6209.90.10 
6200.9050. 
6210.10.50. 
6210.20.30. 
6210.2090 
6210.30.70. 
6210.40.50. 
6210.5030, 
6210.50.90, 
6211.20.48, 
6211.31.00, 
6211.39.90. 
6211.43.00. 
6212.9000. 
6213.9O20. 
6214.3000. 
6215.1000. 
6216.0013^ 
6216.0021. 
6216.0029. 
6216.0041. 
6217.1095. 
6302.21.30. 
6302.21.90. 
6302.29.00. 
6302.31.70. 
6302.32.20, 
6304.19.05. 
6304.19.20. 
6307.90.40, 
6307.9068, 
6307.9089, 
6401.92.90, 
6401.99.90, 
6402.30.50. 
6402.3090. 
6402.91. 60. 
6402.91.9O 
6402.99.18. 
6402.99.80, 
6402.99.90. 
6403.19.50. 
6403.51.30. 
6403.59.30. 
6403.91.30. 
6403.99.20, 
6403.99.75, 
6404.11.50. 
6404.11.8O 
6404.19.25. 
6404.19.50. 
6404.19.8O 
6404.2060, 
640S.2O9O 
64001010, 
650S.9O1S, 
650S.9O30. 
6506.9O80. 


•505.90.70.  6505.90.80.  6505.90.90. 
6907.90.00.  6908.90.00.  6910.10.00. 
6912.00.20.  7005.21.10.  7005.21.20, 
7005.29.08,  7005.29.18.  7207.12.00. 
7207  2O00.  721020.00.  7210.3000. 
7210.49.00.  7212.6000.  7214.2000. 
7214.30.00.  7214.91.00.  7214.99.00. 
7215.10.00,  7215.50.00,  7216.10.00, 
7216.21.00,  7216.22.00.  7216.31.00.  „ 

7216.32.00,  7216.33.00,  7216.4000. 
7216.50.00,  7219.21.00.  7219.22.00, 
7219.31.00,  7220.11.00.  7221.0000. 
7222.11.00.  7222.19.00.  7222.20.00. 
7222.3000.  7223.0010.  7223.00.50. 
7223.00.90.  7224.9000.  7225.30.10. 
7225.30.30.  7225.3050.  7225.3070. 
7225.40.10.  7225.4030.  7225.40.50. 
7225.4070,  7225.50.10,  7225.50.60, 
7225.50.70,  7225.50.80.  7226.91.25, 
7226.91.70.  7226.91.80.  7227.10.00, 
7227.90.10.  7227.90.20.  7227.9060, 
7228.1000.  7228.20.10,  7228.20.50, 
7228.3020,  7228.30.60.  7226.30.80. 
7228.40.00,  7228.50.10.  7228.50.50, 
7228.60.10.  7228.60.60,  7228.60.80, 
7228.70.30,  7228.70.80,  7229.1000, 
7307.19.90,  7308.90.30,  7306.9060, 
7312.10.30.  7312.10.50.  7312.10.60. 
7312.1070.  7312.1090.  7318.15.20. 
7318.15.40,  7318.15.60,  731O1S.80, 
7814.1O10,  8213.00.90,  8544.51.70. 
8544.51.90  8712.00.15.  8712.0O2S. 
8712.0035.  8712.0044.  8712.00.48. 
8714.91.30.  8714.91.50.  8714.91.90. 
8714.92.10.  8714.93.35.  8714.95.00. 
8714.96.10.  8714.96.90.  8714.99.80. 
•101.11.40.  9101.11.80.  9102.11.10. 
•102.11.25.  9102.11.30.  91(^.11.45. 
•102.11.50.  9102.11.65.  9102.11.70. 
•103.11.95.  9102.91.40.  9102.91.80. 
•10011.40.  9108.11.80.  9612.1090 

AnMsn 

Heedings  and  subheadings  in  the 
Mexican  Tariff  Schedule  of  the  General 
Import  Duty  Act  containing  products  to 
be  considared  for  accelerated  removal  of 
duty  on  goods  of  the  United  States 
under  the  North  American  Free  Trade 
Agreement  (NAFTA).  This  list  is  for 
information  purposes  only  and  contains 
only  thoie  subheadings  which  are 
currently  dutiable  for  U.S.  exports  to 
Mexico  under  NAFTA.  Please  refv  to 
the  Government  of  Mexico  for  the 
complete  and  official  list. 


02031101. 
02032201. 
02064101. 
02101101. 
04013099. 
04022199. 
04029901. 
04041001. 
04051099. 
04062001. 
04069001. 
04069005. 
07020001. 
07041002. 
07051999. 
07094099. 
07108002. 
07109099. 


02031201. 
02032999. 
02064999. 
02101201. 
04021001. 
04022999. 
04029999. 
04O41099, 
04052001. 
04063001. 
04069002. 
04069006. 
07020099. 
07041099, 
07070001. 
OTtMSlOl, 
07108003, 
07122001, 


02031999, 
02063001, 
02090001. 
02101999. 
04021096. 
04029101. 
04031001. 
04049099, 
04059099. 
04063099. 
04069003. 
04069099, 
07031001. 
07040001. 
07092099. 
07096099. 
07100004. 
07129001. 


02032101. 
02063099. 
02090099. 
04013001. 
04022101. 
04029199, 
04039099. 
04051001. 
04061001. 
04064001. 
04069004. 
07019099. 
07tM1001. 
07051101. 
07094001. 
07101001. 
07108099. 
07129003. 
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07129003. 
08OS4001. 
08093001, 
09042001, 
10030099, 
10064001. 
11051001, 
11081301. 
12089099. 
15010001. 
15161001. 
15179002. 
17011101. 
17019101. 
17041001. 
18069001. 
19011099. 
19019001. 
20019001. 
20031001. 
20056001, 
20060002. 
20079904. 
20083002. 
20083006. 
20089201. 
20091901. 
20093099. 
21032001, 
21061001, 
21061099, 
21069004, 
21069008. 
22011099. 
22021001. 
22042102. 
22042999. 
22082003. 
23099001. 
23099008. 
27100002. 
27100010. 
27111903. 
27122001. 
28321001, 
28353101. 
26470001. 
29011099. 
29034401. 
29034903. 
29051301. 
29051902, 
29053901, 
29094902. 
29094906. 
29094 999( 
29157002, 
29157006. 
29157010. 
29159001. 
29159012. 
29159018. 
29161101. 
29161299. 
29173301. 
29173904. 
29211102. 
29211902, 
29211906, 
29211909, 
29212902, 
29212999, 
29224101, 
29224999. 
29242909. 
29242933, 


07133399, 
08071101, 
08111001. 
10011001. 
10061001. 
11031201. 
11052001. 
12010003. 
12141001. 
15071001. 
15162001. 
15179099, 
17011199. 
17019901, 
17049099. 
18069002. 
19012001. 
19019002. 
20019002. 
20041001. 
20057001. 
20060003. 
20081101. 
20083003. 
20083007. 
20089901. 
20091999. 
20094001. 
21032099. 
21061002. 
21069001. 
21069005. 
21069009. 
22019001. 
22030001. 
22042103. 
22043099. 
22082099. 
23099002, 
23099010. 
27100003, 
27100099, 
27111999, 
28112201, 
28331101, 
28362001, 
29011001, 
29012101, 
29034599, 
29034904. 
29051601, 
29051906, 
29062101, 
29094903. 
29094907. 
29153101. 
29157003. 
29157007. 
29157011. 
29159002. 
29159015, 
29159021. 
29161201. 
29161401. 
29173499. 
29173999. 
29211103. 
29211903. 
29211907. 
29212101. 
29212903. 
29213001. 
29224199. 
29232001, 
29242913, 
29242999. 


07149001, 
08071901, 
08129001. 
10019099. 
10062001. 
11041101, 
11071001. 
12089001. 
12149001. 
15141001. 
15171001. 
16041301. 
17011201. 
17019999. 
18062099. 
18069099. 
19012002, 
19019003. 
20021001. 
20049099. 
20059001. 
20060099, 
20081199. 
20O83OO4. 
20063008. 
20089999. 
20092001. 
20096001, 
21039099. 
21061003, 
21069002. 
21069006. 
21069099. 
22019002. 
22041001, 
22042104, 
22060001. 
23064001. 
23099004, 
23099011. 
27100006. 
27111201. 
27112101, 
28151101. 
28334001, 
28413001, 
29011002, 
29031501. 
29034901. 
29034905, 
290S1699, 
29051907. 
29091999. 

£!Mlv4*M^4, 

29094908. 
29153301, 
29157004, 
29157008, 
29157012. 
29159007. 
29159016, 
29159027. 
29161202. 
29161499, 
29173501. 
29181101. 
29211199. 
29211904. 
29211908. 
29212201, 
29212906, 
29221101, 
29224910, 
29232099, 
29242914. 
29321101, 


07149002, 
08071999, 
08129002. 
10030002. 
10063001. 
11041201. 
11072001. 
12089002. 
12149099. 
15149099. 
15179001. 
16041399. 
17011299. 
170230O1. 
18063201. 
19011001. 
19012099. 
19019099. 
20029099. 
20052001. 
20059099. 
20079101. 
20083001, 
20063005. 
20087001. 
20091101. 
20093002. 
20099099. 
21050001. 
21061004, 
21069003, 
21069007, 
22011001. 
22019099. 
22042101. 
22042199. 
22082002. 
23091001. 
23099007. 
230990S9* 
27100009. 
27111401, 
27112999. 
28151201. 
28352301, 
28421001, 
29011003. 
29034301, 
29034902, 
29034999. 
29051701. 
29051999. 
29094901. 
29094905. 
29004909, 
29157001, 
29157005. 
29157009. 
29157099. 
29159011. 
29159017. 
29159099. 
29161203. 
29163999. 
29173801. 
29211101. 
29211201. 
29211905, 
29211912. 
29212901, 
29212909, 
29221199, 
29224923, 
29242901, 
29242928. 
29332101. 


29334001, 
29339003, 
29339021. 
29339058. 
29349005. 
29349014. 
29349028. 
29349054, 
29411003, 
29411008, 
29419002, 
29419017. 
30021002. 
30021006, 
30021010. 
30039002. 
30039006. 
30039010. 
30039014. 
30039018, 
30042001. 
30043101. 
30044002. 
30049002. 
30049006. 
30049010. 
30049014. 
30049018. 
30049023. 
30059001. 
30061002. 
32041101. 
32041702. 
32042003. 
32049003. 
32049099. 
33030001, 
33051001, 
34021101, 
34021301, 
34022005, 
34070099, 
35069101, 
35069199. 
38083099. 
38220001. 
38220099. 
38249017, 
38249043, 
38249059, 
39021001, 
39033001, 
39039099, 
39042201, 
39072006, 
39093099, 
39119003, 
39123901, 
39123905, 
39169003, 
39171002, 
39181001. 
39201001, 
39201099, 
39203099, 
39204299. 
39232101. 
39233001. 
39249009, 
39269004, 
39269006, 
39269014, 
39269019, 
39269025, 
39269032, 
40169903. 


20334005, 
29339006, 
29339028. 
29339059. 
29349007. 
29349016. 
29349042. 
29349099, 
29411005. 
29411009, 
29419004, 
29419018, 
30021003, 
30021007. 
30021099. 
30039003. 
30039007. 
30039011. 
30039015. 
30039019. 
30042002. 
30043199, 
30044003, 
30049003, 
30049007. 
30049011, 
30049015, 
30049019, 
30049099, 
30059002, 
30061099, 
32041102, 
32041902. 
32042099, 
32049004, 
32131001. 
33030099. 
33059099. 
34021102. 
34021302. 
34022099. 
35061001. 
35069102. 
37013001. 
38112101. 
38220002. 
38231301. 
38249018. 
38249049. 
38249060. 
39021099. 
39039001. 
39041001. 

39072099. 
39095001. 
39119004. 
39123902. 
39123999. 
39169004. 
39171099. 
39181099. 
39201002. 
39203001. 
39204101. 
39205101. 
39232901. 
39233099. 
39259099. 
39269005. 
39269011. 
39269015. 
39269021. 
39269027. 
39Zo9099t 
40169904. 


29334010 
29339016 
29339047 
29349001 
29349010 
29349020 
29349043 
29411001 
29411006 
29411010 
29419008, 
29419019, 
30021004 
30021008 
30023099 
30039004 
30039008 
30039012 
30039016 
30039020 
30042003 
30043201 
30044099 
30049004 
30049008, 
30049012 
30049016 
30049020 
30051001 
30059099 
30063001 
32041301 
32041903 
32049001 
32049005 
32141001 
33049901 
33072001 
34021103 
34022003 
34049001 
35061002 
35069103 
38021001 
38112199 
38220003 
38247101 
38249023 
38249055 
38249061 
39031101 
39039004 
39041002 
39052101 
39089099 
39095002 
39119099 
39123903 
39169001 
39169099 
39173301 
39191001 
39201003 
39203002 
39204201 
39221001 
39232902, 
39235001 
39269001 
39269006 
39269012 
39269017 
39269023 
39269029 
40169901 
40169905 


.29334099. 

. 29339018. 
.  29339051. 
.  29349004. 
,  29349012. 
.  29349024, 
,  29349046, 
.  29411002. 
,  29411007, 
, 29411011, 
.  29419013, 
,  30021001. 
. 30021005, 
.  30021009. 
. 30039001. 
, 30039005. 
.  30039009, 
.  30039013. 
.  30039017, 
,30039099, 
,30042099, 
,30044001, 
,  30049001, 
,30049005, 
,30049009, 
,  30049013. 
,  30049017. 
, 30049021. 
.  30051099, 
.  30061001. 
,30063099. 
,32041601. 
.  32041904. 
.  32049002. 
.32049006. 
, 33021099, 
.  33049999, 
,34011101, 
.34021199. 
.34022004. 
,  3404909v« 
.  3S061099. 
.  35069104. 
.  38083002. 
,  38119099. 
.38220004, 
.  38249006, 
.  38249024. 
.  38249058, 
,  38249099, 
.  39032001, 
.39039005. 
,  39041099, 
.39072003, 
. 39093001, 
,  3W)95099t 
,  39123101, 
,  39123904, 
. 39169002. 
, 39171001. 
, 39173399. 
. 39199099, 
, 39201004. 
. 39203003. 
, 39204202. 
.39229099, 
.  39232999, 
.  39241001. 
.  39269002. 
.  39269007. 
.  39269013. 
.  39269018. 
, 39269024. 
.39289031. 
.40169002. 
,40169906. 


40169907. 
42021101. 
42022201. 
42023999. 
42031001. 
420S0099. 
44013001, 
44034999, 
44041001. 
44042099. 
44069099. 
44071099. 
44072601. 
44079299. 
44079904. 
44101999, 
44111101. 
44113101, 
44121301, 
44121902, 
44122999, 
44140001, 
44160001, 
44160099, 
44182001, 
44189099, 
44211001, 
44219004, 
48010004, 
48025299, 
48041999. 
48044999, 
48092001, 
48101104. 
48101299. 
48102999. 
48189099. 
48195099, 
51111101, 
51112001. 
51119099, 
51121902, 
51123001, 
52051101, 
52051501, 
52(K2401, 
52053101, 
52053501. 
52054401. 
52061101. 
52061501. 
52062401, 
52063301, 
52064201, 
52071001. 
52081999. 
52083101. 
52064201. 
52065201, 
52092101. 
52094101. 
52095101, 
52101999. 
52103999. 
52105101. 
52111999. 
52113999. 
52114909. 
52121201. 
52122101. 
52122499, 
54021009, 
54023201, 
S4O24101, 
54034199, 
54035901. 


40169909, 
42021201. 
42022999. 
42029101. 
42031099. 
44011001. 
44020001. 
44039101. 
44041099. 
44050001. 
44071001. 
44072401. 
44072901. 
44079901. 
44079905. 
44109001. 
44111999. 
44113999. 
44121399. 
44121999. 
44129201. 
44151001. 
44160002. 
44170001. 
44183001. 
44190001. 
44219001. 
44219099. 
48010099, 
48041101, 
48044101. 
48051001, 
46101101. 
48101105. 
48102101. 
48162001. 
48191001. 
48201001. 
51111199. 
51112099, 
51121101, 
51121999. 
51123002, 
52051201. 
52052101. 
52052601. 
52053201. 
52054101. 
52054601. 
52061201, 
52062101, 
S2062501, 
52063401, 
52064301, 
52079099, 
52062101, 
52063201. 
52084301. 
52065999. 
52092999. 
52094299. 
52095999. 
52102101. 
52104101. 
52105999. 
52112101. 
52114101. 
52115101. 
52121301. 
52122201. 
52122501. 
54022001. 
54023301, 
54024102, 
54024301, 
54025902. 


40169910 
42021999 
42023101 
42029201 
42032901 
44012101 
44031001 
44039201 
44042002 
44050002 
44071002 
44072499 
44072999 
44079902 
44079999 
44109002 
44112101 
44119101 
44121499 
44122201 
44129399 
44152001 
44160003 
44170099 
44184001 
44201001 
44219002 
48010001 
48025201 
48041901 
48044901 
48052201 
48101102 
48101106 
48102199, 
48181001 
48192001 
48201099 
51111901 
51113001 
51121199 
51122001 
51123099 
52051301 
52052201 
52052701 
52053301 
52054201 
52054701 
52061301 
52062201 
52063101 
52063501 
52064401 
52081101 
52082201 
52083999 
52084999 
52091101 
52093101 
52094399 
52101101 
52102999 
52104201 
52111101 
52112999, 
52114299 
52115999 
52121401 
52122301 
54021001 
54022099 
54023901 
54024103 
54024302 
54025903 


f  40169999* 
. 42022101, 
.  42023201, 
.42029990. 
.42032999. 
. 44012201. 
.44032090, 
.44039999. 
.44042004. 
. 44061001. 
.  44071003. 
.  44072501. 
.  44079101; 
.44079903. 
. 44101101. 
,44109090. 
.44112999. 
,44119999. 
.44121901. 
, 44122399. 
. 44129999. 
.  44152099. 
,44160004. 
,  44181001. 
,  44189001. 
,44209099, 
.  44219003. 
,48010003. 
,48025202. 
,48041902, 
,48044902. 
,  48081001. 
,48101103, 
,48101199. 
.  48102901. 
. 48182001. 
,48194090. 
. 48202001, 
,51111999. 
,51113099. 
,  51121901. 
,51122090, 
,51129009, 
,  52051401. 
, 52052301. 
.52052801. 
.  52053401. 
,  52054301. 
, 52054801, 
.  52061401. 
,  52062301. 
,  52063201. 
.  52064101. 
.  52064501. 
. 52061201. 
.52082990. 
. 52064101. 
. 520B5101. 
. 52091999. 
.52093999. 
.52094999. 
.52101199. 
.  52103101v 
.  5210499S. 
.52111190. 
.  52113101. 
.  52114300. 
.  52121101. 
.  52121501. 
. 52122401. 
.54021002. 
. 54023101. 
.  54023990. 
.54024104. 
. 54024399 
.  54025904. 
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54025905. 

54026201. 

54026903. 

54031001, 

54033201. 

54041002. 

54061001. 

54062001. 

54072001. 

54073003. 

54074302. 

54075301. 

54076101. 

54076999. 

54077302. 

54078101. 

54078299. 

54079102. 

5407m  08. 

54079  202, 

54079206. 

54079303. 

54079307. 

54079403, 

54079407, 

54081003, 

54082102. 

54082202. 

54082301. 

54082305. 

54083101. 

54083199. 

54083204. 

54083302. 

54083401. 

55011001. 

55012099. 

55031001. 

55039099. 

55091101. 

55093101. 

55095101. 

55006101. 

55099201. 

55102099. 

55112001. 

55129101. 

55131399. 

55132399. 

55133399. 

55134399. 

55141399. 

55142399. 

55143399. 

55144399. 

5S151301. 

55152201. 

55159201. 

55161201. 

55162201. 

55163199. 

55163399. 

55164201. 

55169201. 

56012101. 

56031101. 

56031401, 

56039401. 

56O42003. 

56049002. 

56049006. 

56049099. 

56081199. 

56000099. 

57023101. 

57024201. 


54025999. 
54026299. 
54026904. 
54032001. 
54033999. 
54049099. 
54061002. 
54071001. 
54072099. 
54073099. 
54074303. 
54075302, 
54076102. 
54077101, 
54077303. 
54078201. 
54078301. 
54079103. 
54079107. 
54079203. 
54079299. 
54079304. 
54079399. 
54079404. 

54081004. 

54082103, 

54082203, 

54082302. 

54082399. 

54083102. 

54083201. 

54083205, 

54083303. 

54083402. 

55012001. 

55019099. 

55032001. 

55061001. 

55091201, 

55093201. 

55095201. 

55096201. 

55099999. 

55103099. 

55113001. 

55129999. 

55131999. 

55132999, 

55133999, 

55134999. 

55141999. 

55*42999, 

55143999 

55144999 

55151399 
55152299 
55159299 
55161301, 
55162301, 
55163201, 
55163401, 
55164301, 
55169301, 
56022101, 
56031201. 
56039101. 
56041001. 
56042004. 
56049003. 
56049097. 
56074999. 
56081999. 
57011001. 
57023201. 
57024999. 


54028101. 

54026901. 

54026905. 

54032099. 

54034101. 

54050001. 

54061003. 

54071002. 

54073001. 

54074201. 

54074399. 

54075303. 

54078199. 

54077201, 

54077399. 

54078202. 

54078401. 

54079104. 

54079199. 

54079204, 

54079301, 

54079305. 

54079401. 

54079405. 

54081001. 

54081099. 

54082 1P9. 

54082204. 

54082303. 

54082401, 

54083103. 

54083202, 

54083299. 

54083304, 

54083403. 

55012002, 

55020001, 

55032003. 

55062001. 

55092101. 

55094101. 

55095301, 

55096999. 

55101101. 

55109099, 

55121101. 

55131101. 

55132101. 

55133101. 

55134101. 

55141101. 

55142101. 

55143101. 

55144101. 

55151101. 

55151999. 

55152999. 

55159999. 

55161401. 

55162401, 

55163299. 

55163499. 

55164401. 

55169401. 

56022102, 

56031301, 

56039201, 

56040001, 

56042099. 

56049004 

56049008 

56075099 

56089099 

57019099 

57023999 

57025101 


54026199. 
54026902. 
54026999. 
54033101. 

540S0099. 

54061099. 

54071099. 

54073002. 

54074301. 

54074401. 

54075399. 

54076901. 

54077301, 

54077401, 

54078203. 

54079101. 

54079105. 

54079201. 

5407920S. 

54079302, 

54079306. 

54079402. 

54079406. 

54081002. 

54082101. 

54082201. 

54082299. 

54082304. 

54082499. 

54083104. 

54083203, 

54083301. 

54083399. 

54083499. 

55012003. 

55020099. 

55032099. 

55069099. 

55092201. 

55094201. 
55095999. 
55099101. 
55101201. 
55111001. 
55121999. 
55131201. 
55132201. 
55133201. 
55134201, 
55141201, 
55142201, 
55143299. 
55144201, 
5515*201. 
55152101, 
55159101, 
55161101. 
55162101. 
55163101. 
55163301. 
55164101. 
55169101. 
56011001. 
56022199. 
56031399. 
56039301. 
56042002, 
56049001. 
56049005. 
56049009. 
56081101. 
56090001. 
57021001. 
57024101. 
57025301, 


57025999. 

57031001. 

57033099. 

57050099. 

58012399. 

58013201. 

58021101. 

58031001. 

58039099. 

58061099. 

58063201. 

58079099. 

58101001. 

58110001. 

59019099, 

59031001, 

59039001. 

59049201. 

59069901. 

59070001. 

59070005. 

59080002. 

59100001. 

60011001. 

60012902. 

60019999. 

60022099. 

60024201. 

60029201. 

61011001. 

61021001. 

61031101. 

61031990. 

61032999. 

61033399. 

61034299. 

61041201. 

61041903. 

61042301. 

61043301. 

61044101. 

61044401. 

61045201. 

61045999, 

61046999, 

61059099. 

61062099. 

61072201. 

61079999. 

61089101, 

61101001, 

61111001, 

61121901. 

61141001, 

61151201. 

61159201. 

61169201. 

61171099. 

62011101. 

62019299. 

62021302. 

62031101. 

62032101. 

62033101. 

62033901. 

62034299. 

62041301. 

62041999. 

62042999, 

62043399. 

62044101. 

62044402. 

62045302. 

62045999. 

62O46903. 

•2063000. 


57029101. 

57032001. 

57039099. 

58011001. 

S8012401. 

58013399. 

58021999. 

58O39001. 

58043001. 

58062001. 

58064001. 

58081001. 

58109101. 

59011001. 

59021001. 

59031099. 

59039099. 

59050001. 

59069902. 

59070002. 

59070006. 

59080003. 

59111001. 

60012101. 

60012999. 

60021001. 

60023001. 

60024301, 

60029299, 

61012001. 

61022001. 

61031201, 

61032101, 

61033101, 

61033901. 

61034301. 

61041301. 

61041999. 

61042999. 

61043399. 

61044201. 

61044499. 

61045301. 

61046101. 

6IOSIOOI. 

61081001. 

61069001. 

61072999. 

61083101, 

61089201. 

61102001. 

61112001. 

61121999. 

61143001. 

61151999. 

61159301. 

61169301. 

61172001. 

62011299. 

62019301. 

62029101. 

62031201. 

62032201, 

62033201, 

62033903, 

62034301. 

62041399. 

62042101. 

62043101. 

62043901. 

62044299. 

62044499. 

62045399. 

62046101. 

62059006. 


57029201. 

57032099. 

57041001. 

58012101. 

58012601. 

58013401. 

58022001. 

58039002. 

58050001. 

58062099. 

58064099. 

58089099. 

58109201, 

59019001, 

59022001. 

59032001. 

59041001. 

59061001. 

59069903. 

59070003. 

59070099, 

59080099. 

59113101. 

60012201. 

60019101, 

60021099. 

60023099. 

60024999. 

60029301. 

61013001. 

61023001. 

61031901. 

61032201. 

61033201. 

61033999. 

61034999. 

61041399. 

61042101. 

61043101. 

61043901. 

61044301, 

61044999, 

61045399. 

61046299. 

61051099. 

61061099. 

61069099. 

61079101. 

61083201. 

61080901. 

61103002. 

61113001. 

61122099. 

61149099. 

61152001. 

61159999. 

61169999. 

61178099. 

62011302. 

62021101, 

62029299. 

62031901. 

62032301, 

62033301. 

62033999. 

62041101. 

62041901. 

62042201. 

62043201. 

62043903. 

62044302. 

62044999. 

62045901. 

62048201. 

62051099. 

62082090. 


57029999. 
57033001. 
57049099. 
58012201. 
58013101. 
58013601. 
58023001. 
58039003. 
58061001. 
58063101. 
58071001. 
58090001. 
58100999, 
59019002, 
59029099. 
59032099. 
59049101. 
59069101. 

59070004, 

59080001, 

59000001. 

59113201. 

60012901 

60019201 

6002200: 

60024101. 

60029101. 

60029999. 

61019099. 

61029099. 

61031902. 

61032301. 

61033301. 

61034101, 

61041101, 

61041901, 

61042201. 

61043201, 

61043999. 

61044399. 

61045101, 

61045901, 

61046301, 

61052001. 

61062001, 

61072101. 

61079201. 

81083901. 

61099099. 

61109099. 

61119099. 

61130001. 

61151101. 

61159101. 

61161090^ 

61171001. 

61179099. 

62019101. 

62021299. 

62029301. 

62031999. 

62032999. 

62033399, 

62034101, 

62041201, 

62041903, 

62042301. 

62043301, 

62043999. 

62044399, 

62045101, 

6204590S. 

62046301. 

62052099. 

620M0a2. 


62064099. 

62072999. 

62081101. 

62089101. 

62091001. 

62101001. 

62105099. 

62113301. 

62114399. 

62131001. 

62143001. 

62152001. 

62179099. 

63023101. 

63041999. 

64019101, 

64021901. 

64023099. 

64029904. 

64035101. 

64035902. 

64039103. 

64039903. 

64041101. 

64041901. 

64042001. 

64059099. 

65059099, 

68053001, 

69101001, 

70051099, 

70052901, 

70071102. 

70072102. 

71131999. 

72103001. 

72126002. 

72143001. 

72149901. 

72155099. 

72163101. 

72163202. 

72165001. 

72193101. 

72221999. 

72230099. 

72255099. 

72279099. 

72282099, 

72264099, 

72286099. 

73071902. 

73071999. 

73089099. 

73121002. 

73181599. 

73202004. 

73211199. 

74072101. 

74072202. 

74072903. 

74081199, 

74111001. 

74111099. 

74112104. 

74112203. 

76071999, 

76141001, 

76169906. 

76169910. 

82055901. 

82055905. 

82055909 

82055914 

82055918 

82121099, 


62069099, 

62079101. 

62082101. 

62089201, 

62092001. 

62102099. 

62112099. 

62113999. 

62114999, 

62139099, 

62144001, 

62159099, 

63022101. 

63023201, 

63079001. 

64019201. 

64021902, 

64029101. 

64029905, 

64035102. 

64035999. 

64039199. 

64039904. 

64041102. 

64041902. 

64051001. 

64061002. 

68051001. 

69079099. 

69120001. 

70052101. 

70052902. 

70071103. 

70072199. 

71132001. 

72103099. 

72126099. 

72149101, 

72149902. 

72161001. 

72163102. 

72163299. 

72165099. 

72201101. 

72222001. 

72249099. 

72269199, 

72281001, 

72283001. 

72285001. 

72287001, 

73071903, 

73082001. 

73110001. 

73121005. 

73182299. 

73202099. 

74071001. 

74072102. 

74072299, 

74072904. 

74091101. 

74111002. 

74112101. 

74112199, 

74112204. 

76072099. 

76169901. 

76169907, 

76169911. 

82055902. 

82055906. 

82055911. 

82055915. 

82055919. 

82122001. 


62072101, 

62079201. 

62082201. 

62089901. 

62093001. 

62103099. 

62113101. 

62114101. 

62129001, 

62141001, 

62149099. 

62160001. 

63022201 

63023999 

63079099 

64019299 

64021903 

64029902 

64029999 

64035199 

64039101 

64039901, 

64039905, 

64041103, 

64041903, 

64052001, 

64061099, 

68051099, 

69089001. 

69120099. 

70052102. 

70052903. 

70071199. 

71131901. 

72071201, 

72104901. 

72142001. 

72149102. 

72149999. 

72162101, 

72163199, 

72163301, 

72192101, 

72210001. 

72223099. 

72253099, 

72271001. 

72281099. 

72283099. 

72285099 

72291001 

73071904 

73089001, 

73110099, 

73121099, 

73202001, 

73211101, 

74071002, 

74072199, 

74072901. 

74072999. 

74094001. 

74111003. 

74112102. 

74112201. 

74112299. 

76129099. 

76169904. 

76169908. 

76169913. 

82055903. 

82055907. 

82055912. 

82055916. 

82055099. 

82129001. 


62072201. 
62079999. 
62082999. 
62089902. 
62099099. 
62104099. 
62113201. 
62114201. 
62129099, 
62142001. 
62151001. 
.62171001. 
.  63022999, 
.63029101. 
.64011001. 
.64019999, 
. 64021999. 
.  64029903, 
.64034001. 
.  64035901. 
.  64039102. 
.  64039902. 
,64039999. 
,64041199. 
,  64041999. 
,64052099, 
,  65059001. 
68052001, 
69089099. 
70051001. 
70052199. 
70052999. 
70072101, 
71131902, 
72072001. 
72104999. 
72142099. 
72149199. 
72151001. 
72162201. 
72163201. 
72164001. 
72192201. 
72221101, 
72230001. 
72254009, 
. 72279001. 
. 72282001, 
. 72284001. 
.  72286001. 
.  73071901. 
. 73071906. 
, 73089002. 
,  73121001. 
,  73181502. 
,  73202003. 
, 73211102. 
, 74071099. 
, 74072201. 
74072902. 
74061101. 
74102199. 
74111004, 
74112103. 
74112202, 
76071903, 
76130001, 
7616990S. 
76169909. 
76169999. 
82055904. 
82055908, 
82055913, 
82055917, 
82121001, 
8212M00, 
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•ZtaVOI.  83013001.  83014001,  83017001. 
83017009,  83023001.  83023099.  83024201, 
83024202, 83024299,  83089099,  84131101, 
84131199, 84143001.  84143002,  84143004, 
84143005,  84143006.  84143007.  84143008. 
84143099,  84149001.  84149002.  84149004, 
84149006,  84149008.  84149009.  84149010, 
84149009,  84151001,  84181001,  84181099. 
84182101.  84183001, 84183002.  84183003, 
84183004.  84183099.  84184001.  84184002. 
84184003,  84184004,  84184090,  84186901. 
84186902,  84186903,  84186904,  84186905, 
84186907.  84186908.  84186909.  84186910. 
84186911.  84186912.  64186913.  84186914, 
64186915,  84186916,  84186917.  84186999, 
84189901.  84189902. 84189903.  84189904. 
84189999.  84195001.  84195002.  84195003. 
84105099.  84198903.  84198904,  84198907, 
84198909,  84198911,  84198912,  84198914. 
84198915.  84198916,  84198917,  84198918, 
84198919,  84198920,  84198921,  84198922, 
84198999. 84199001,  84199003,  84199099, 
84213199. 84251999. 84284101.  84264102, 
84264199,  84264901,  84264902,  84264999, 
84271001,  84271003,  84272001,  84272002, 
84272003,  84272004,  84272005,  84501101. 
84501199. 84502001. 84716013.  84798903. 
84798904.  84798905.  84798906.  84798907. 
84798908.  84798909,  84798910.  84798912, 
84798913,  84798914,  84798915,  84798916, 
84798917,  84798918,  84798919.  84798921. 
84798922. 84798923.  84798924.  84798999. 
84812001. 84812003.  84812004.  84812005. 
84812006.  84812007.  84812010.  84812011, 
84812012,  84812099,  84818002,  84818004, 
84816006,  84818010,  84818013,  84818015, 
84818016,  84818018,  84818019.  84818020, 
84818021, 64818022. 84818023.  84818099, 
84819001,  84819004,  64819099.  64831001, 
84831002,  84831003,  84831004.  84831006, 
85011007,  85011009.  85011099,  85012002. 
85012004. 85012099.  85013301.  85013303. 
85013399. 85013401,  85013405.  85013499. 
85014005. 85014006.  85014008.  85014009, 
85014099. 85015204,  85015205.  85015299, 
85015304.  85015305.  85015306.  85015307, 
85015399,  85041001,  85041099.  85043101. 
85043102,  85043103.  85043104.  85043105. 
85043199. 85043201. 85043202.  85043203. 
85043299,  85043301,  85043399.  85044001, 
85044010, 85044011.  85044012.  85044013. 
85044014,  85044099,  85061001,  85061002, 
85061003.  85061004.  85061099.  85065001, 
85065002.  85065003.  85065004.  85065099, 
85071001.  85071099,  85091001,  85099002. 
85099099, 85166001.  85166002. 85166003, 
85166099. 85318001. 85318002. 85318003, 
85318099. 85361003. 85361004.  85361099. 
85362099,  85364901.  85364902.  85364903, 
85364905. 85364999.  85365001.  85365007. 
85365008,  85365009.  85365013.  85365099. 
85366902.  85366999,  85369004,  85369005, 
85369006, 85369011,  85369013,  85369014, 
85369015.  85369016.  85369017.  85369018, 
85369019,  85369020,  85369021,  85369022, 
85369023. 85369024.  85369026, 85369030, 
85369032,  85369099,  85371001,  85371002,. 
85371003, 85371004,  85371005.  85371006. 
85371099.  85381001,  85389004,  85389005, 
85389006, 85389099. 85442001,  85442099, 
85444101.  85444102.  85444103,  85444104. 
85444199.  85444901.  85444902.  85444903. 
85444904,  85444999,  85445101.  85445102. 
85445103, 85445104, 85445199,  65445901. 
85445902, 85445903.  85445904.  85445999. 
85446001. 8S446009,  86072101.  8607219ft, 


87051001, 
87120004, 
90183901, 
90221201, 
90262006, 
90328906, 
91011101, 
94032099. 
95021001. 
95034101. 
95036001. 
95039001, 
95039005, 
96121002. 


87120001, 
87168001, 
90183903. 
00221499. 
90328902, 
90328980, 
91021101, 
95010001. 
95029101. 
95034901. 
95036099, 
95039002. 
95039099. 


87120002. 
87168002, 
90183905, 
90258001. 
90328903, 
90329001, 
91029101. 
9S010002, 
95033001. 
95034902. 
95037001. 
95039003. 
96082001. 


87120003. 

87168099, 

90183999, 

90262004, 

90326905. 

90329099., 

91081101, 

95010099. 

95033099. 

95034999. 

95037099. 

95039004. 

96121001. 


AnaezIII 

Headings  and  subheadings  in  the  the 
Customs  Tariff  of  Canada  that  are 
proposed  for  accelerated  duty 
elimination  for  goods  of  Mexico  under 
the  North  American  Free  Trade 
Agreement  (NAFTA).  For  6. 4  and  2- 
digit  headings,  part  or  all  of  each  8-digit 
subheading  contained  within  this 
heading  is  being  considered  for 
accelerated  duty  elimination.  This  list  is 
for  information  purposes  only.  Please 
lefor  to  the  Government  of  Canada  for 
the  ofGcial  list 

0203.11,  0203.12,  0203.19.  0203.21.  0203.22. 
0203.29.  0206.30.00. 0206.41.00.  0206.49.00. 
0209.00.10. 0210.11.  0210.12.  0210.19. 

0603.10.90,  0701.90,  0702.00.91.  0703.10.31, 
0704.90.21,  0706.10.11,  0706.10.12. 
0707.00.91,  0707.00.10,  0710.80.10. 
0710.80.10.  0710.80.20.  0710.90.00. 
0711.40.00.  0713.31,  0713.32,  0713.33. 
0713.39.  0713.40.  0811.10.10.  0811.10.90. 
0812.20.00, 1001.10. 1001.90. 1003.00. 
1103.12.00. 1104.11. 1104.12. 1107.10.11. 
1107.10.12. 1107.10.91. 1107.10.92. 
1107.20.11. 1107.20.12. 1107.2091. 
1107.20.92. 1208.90. 1214.10. 1214.90. 
1501.00.00. 1514.10.00. 1514.90.00, 
1516.10.00, 1516.20.00, 1517.10.00, 

1517.90.91,  1604.13,  1701.99.00,  2002.9000, 
2004.10,  2004.90.10,  2004.90.20,  2005.20.00, 
2005.60.00.  2007.99.10.  2009.50.00. 
2103.20.10.  2103.20.90,  2201.10,  2201.90. 
2202.10.00.  2203.00.00.  2306.40.00. 
2309.10.00.  2309.90.  2903.43.00.  2903.44.0a 
2903.45.00.  2903.49.00.  2903.49.00, 
2909.19.00,  2909.49.00,  2915.70.00,     . 
2917.33.00,  2917.34.00.  2921.19.00, 
2921.21.00,  2921.22.00.  «932.11.00,  3005.10. 
3214.10.00,  3822.00.00,  3822.00.00, 
3903.20.90,  3903.20.10,  3904.40.00, 
3916.9090,  3917.10.12.  3918.10.90. 
3019.10.99.  3920.10.00,  3920.30.00, 
3920.30.00,  3920.41.00,  3924.90.00, 
3925.90.00.  3926.90.99.  3926.90.99. 
3926.9099,  4015.11.00,  4015.19.00, 
4202.11.00,  4202.12.10,  4202.12.90, 
4202.19.00.  4202.21.80,  4202.22.10, 

4202.22.90.  4202.29.00,  4202.31.00. 
4202.32.10.  4202.32.90.  4202.39.00. 
4202.91.19.  4202.91.90.  4202.92.19. 

4202.92.91,  4202.92.99,  4202.92.11. 
4202.99.90,  4203.10.00,  4203.10.00. 
4203.21.00,  4203.29,  4205.00.00.  4303.10, 
4303.90.00,  C3iapt8r  44.  4407.  4408.  4412, 
4818.90.10,  4818.90.90,  4819.20.  4819.50. 
5106.10,  5106.20.  5107.10,  5107.20,  5108.10, 
5108.20.  5100.10.  5106.00,  5111.11,  5111.10. 


5111.20.  5111.30. 
5112.20.  5112.30. 
5204.11.00,  5204 
5205.11.00.  5205. 
5205.14.00.  5205 
5205.22.00,  5205. 
5205.26.00,  5205. 
5205.31.00,  5205 
5205.34.00.  5205 
5205.42.00.  5205. 
5205.46.00.  5205 
5205.48.10. 5206. 
5206.13.00,  5206. 
5206.21.00,  5206. 
5206.24.00,  5206. 
5206.32.00,  5206. 
5206.35.00,  5206. 
5206.43.00,  5206. 
5207.10.00,  5207. 
5208.12.00,  5208 
5208.10.00,  5206 
5208.23.00,  5208 
520S.31.00.  5208 
520^.39.00.  5208 
5208.42.90.  5208 
5208.51.00,  5208 
5208.59.00,  5208 
5209.12.00,  5209 
5209.21.00,  5209 
5209.29.00,5209 
5209.39.00.  5209 
5209.42.00.  5209 
5209.49.00.  5209 
5209.59.00.  5209 
5210.11.00.  5210 
5210.19.00,  5210 
5210.29.00.  5210 
5210.32.00.  5210 
5210.41.00,  5210 
5210.51.00,  5210 
5210.59.00.  5211 
5211.12.00.  5211 
5211.21.00.5211 
5211.29.00,  5211 
5211.39.00,  5211 
5211.42.00,  5211 
5211.49.00,  5211 
5211.59.00.  5211 
5212.11.10,5212 
5212.12.20,  5212 
5212.13.10, 5212 
5212.14.20.  5212 
5212.15.20.  5212 
5212.21.20.  5212 
5212.22.20,  5212 
5212.23.20,  5212 
5212.24.20,  5212 
5212.25.20.  5212 
5401.20.00.  5402 
5402.20.90.  5402 
5402.33.00.  5402 
5402.41.90.  5402 
5402.43.10.  5402 
5402.49.90.  5402 
5402.51.00.  5402 
5402.52.90.  5402 
5402.59.00.  5402 
5402.62.00,  5402 
5402.69.00,  5402 
5403.20.00,  5403 
5403.39.00,  5403 
5404.10.90.  5404 
5404.10.90,  5404 
5404.90.90,  5405 
5405.00.00,  5405 
5406.10.00.  5406 


5111.90.  5112.11. 5112.19. 
5112.90,  5113.00. 
19.00,  5204.20.00, 
12.00,  5205.13.00, 
15.00,  5205.21.00, 
23.00,  5205.24.00, 
27.00.  5205.28.00, 
32.00,  5205.33.00. 
35.00.  5205.41.00. 
43.00.  5205.44.00, 
47.00,  5205.48.00, 
11.00,  5206.12.00. 
14.00.  5206.1S.00. 
22.00.  5206.23.00, 
25.00.  5206.31.00, 
33.00.  5206.34.00. 
41.00.  5206.42.00. 
44.00.  5206.45.00, 
90.00,5208.11.90, 
13.00.  5208.19.00, 
21.00,  5206.22.90, 
29.00,  5208.29.00, 
32.90,  5208.33.00. 
,39.00.  5208.41.00. 
43.00.  5208.49.00. 
52.90,  5208.53.00. 
.59.00,  5209.11.00. 
.19.00,  5209.10.00. » 
22.00,  5209.29.00. 
.31.00,  5209.32.00, 
39.00,  5209.41.00, 
42.00,  5209.43.00. 
51.00.  5209.52.00, 
.59.00.5210.11.00, 
12.00,  5210.19.00, 
.21.00.  5210.22.00. 
.29.00.  5210.31.00, 
39.00.  5210.39.00, 
42.00.  5210.49.00. 
.52.00.  5210.59.00, 
11.00.5211.11.00. 
19.00,  5211.19.00, 
22.00,5211.29.00, 
.31.00.5211.32.00. 
.39.00.  5211.41.00. 
.42.00.  5211.43.00, 
51.00.5211.52.00, 
.59.00,  5212.11.20, 
11.90.  5212.12.10. 
12.90,  5212.13.90. 
.13.20,  5212.14.10. 
14.90,  5212.15.10. 
15.90,  5212.21.10. 
21.90,  5212.22.10. 
.22.90.  5212.23.10. 
23.90.  5212.24.10, 
.24.99.  5212.25.10, 
.25.90.  5401.10.00, 
10.90.  5402.10.10. 
.31.00.  5402.32.90, 
39.00,  5402.39.00, 
41.90.  5402.41.90. 
.43.90,  5402.49.90, 
.49.90,  5402.51.00. 
52.90.  5402.52.10, 
59.00.  5402.59.00, 
61.00.  5402.61.00. 
62.00,  5402.69.00, 
.69.00.  5403.10.00,  i 
20.00.  5403.33.00. 
42.00,  5403.49.00. 
.10.90.  5404.10.90, 
10.90,  5404.10.90. 
00.00,  5405.00.00. 
.00.00.  5405.00.00, 
10.00,  5406.10.00. 
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5406.10.00.  5406 
5407.10.00.  5407 
5407.20.00.  5407 
5407.30.00.  5407 
5407.42.00.  5407 
5407.43.00.  5407 
S407.51.00.  5407 
5407.53.00.  5407 
5407.54.00,  5407 
5407.61.90.  5407 
5407.71.00.  5407 
5407.73.00.  5407 
5407.74.00,  5407 
5407.82.00.  3407 
5407.83.00.  5407 
5407.91.00.  5407 
5407.91.00.  5407 
5407.91.00,  5407 
5407.92.00,  5407. 
5407.92.00,  5407. 
5407.93.00,  5407. 
5407.93.00,  5407 
5407.93.00,  5407 
5407.94.00,  5407 
5407.94.00,  5407 
5408.10.00,  5408 
5408.10.00,  5408 
5408.21.00,  5408 
5408.22.90.  5408 
5408.22.90,  5408. 
5408.23.90.  5408 
5408.23.90.  5408. 
5408.31.00.  5408 
5408.31.00.  5408 
5408.32.00.  5408. 
5408.32.00.  5408 
5408.33.00.  5408 
5408.33.00,  5408 
5408.34.00,  5408. 
5501. 2aOO,  5501 
5501.20.00,  5501. 
5502.00.00,  5503. 
5503.40.00,  5503 
5506.20,  5506.90. 
5509.11.5509.11 
5509.22.  5509.31 
5509.42.  5509.51 
5509.61.00.  5509 
5509.92,  5509.90 
5510.30.  5510.90 
5511.30.00.  5512. 
5512.21.00.5512 
5512.99.00.  5513. 
5513.13.00.5513. 
5513.22.00.  5513 
5513.31.00.  5513 
5513.30.00.  5513 
5513.43.00,  5513. 
5514.12.00.  5514 
5514.21.00.  5514 
5514.29.00.  5514 
5514.33.00.  5514 
5514.42.00.  5514. 
5515.11.00.  5515 
5515.13.00.  5515 
5515.22.00.  5515 
5515.91.00.  5515 
5515.99.00.  5516 
5516.13.00,  5516 
5516.22.00.  5516 
5516.31.00,  5516. 
5516.32.00.  5516 
5516.34.00.  5516 
5516.42.00.  5516. 
5516.91.00.  5516 
5516.94.00.  5601 


.20.00,  5407.10.00. 
10.00.  5407.20.00. 
30.00.  5407.30.00, 
30.00,  5407.41.00, 
43.00.  5407.43.00. 
43.00.  5407.44.00. 
52.00,  5407.53.00. 
53.00.  5407.53.00, 
61.10.  5407.61.90. 
69.00.  5407.69.00. 
72.00.  5407.73.00, 
73.00.  5407.73.00. 
81.00.  5407.82.00. 
82.00.  5407.82.00. 
84.00.  5407.91.00. 
91.00.  5407.91.00. 
91.00.  5407.91.00, 
92.00,  5407.92.00, 
92.00,  5407.92.00, 
92.00.  5407.93.00. 
93.00,  5407.93.00, 
93.00.  5407.93.00. 
94.00,  5407.94.00, 
94.00,  5407.94.00. 
94.00,  5408.10.00, 
10.00.  5408.ia00. 
21.00.  5408.21.00, 
21.00.  5408.22.90. 
22.90.  5408.22.10. 
23.90.  5408.23.90. 
23.90.  5408.23.10. 
24.10.  5408.24.90, 
31.00.  5408.31.00. 
31.00.  5408.32.00, 
32.00,  5408.32.00. 
32.00,  5408.33.00, 
33.00,  5408.33.00, 
34.00,  5408.34.00. 
34.00,  5501.10.00. 
20.00.  5501.20.00. 
90.00,  5502.00.00, 
10,  5503.20.  5503.40.00. 
90.00.  5504.90.00,  5506.10, 
00,  5508.10.00,  5508.20.00. 
00.5509.12.5509.21. 
00.  5509.32.00,  5509.41, 
5509.52.  5509.53.  5509.59. 
62.00.  5509.69.00.  5509.91. 
5510.11.  5510.12,  5510.20, 
5511.10.00.  5511.20.00. 
11.00,5512.19.00. 
29.00.  5512.91.00. 
11.00.5513.12.00. 
19.00.  5513.21.00. 
23.00.  5513.29.00. 
32.00.  5513.33.00. 
41.00.  5513.42.00. 
49.00:5514.11.00. 
13.00.  5514.19.00. 
22.00.  5514.23.00. 
31.00.  5514.32.90. 
39.00.  5514.41.00. 
43.00.  5514.49.00. 
12.00.  5515.13.00. 
19.00.  5515.21.00, 
22.00.  5515.29.00, 
92.00,  5515.92.00, 
11.00,  5516.12.00. 
14.00.  5516.21.00. 
23.00.  5516.24.00. 
31.00.  5516.32.00. 
33.00.  5516.33.00, 
34.00.  5516.41.00. 
43.00.  5516.44.00. 
92.00.  5516.93.00. 
10.  5601.21.10.  5601.21.20. 


5601.22.10.  5601.22.20.  5601.29.10. 
5601.29.20.  5602.10.10.  5602.10.91. 
5602.10.99.  5602.21.00,  5602.21.00, 
5602.21.00,  5602.29.00.  5602.90.00. 
5603.00.93.  5603.11.19.  5603.11.91. 
5603.11.92.  5603.11.99.  5603.12.19. 

5603.12.91.  5603.12.92,  5603.12.99.  5603.13, 

5603.14.11.  5603.14.19.  5603.14.91. 

5603.14.92.  5603.14.99.  5603.91.10. 
5603.91.20,5603.91.30.5603.91.90. 
5603.92.10.  5603.92.20,  5603.92.30, 
5603.92.90.  5603.93.10,  5603.93.20. 
5603.93.30,  5603.93.90.  5603.94.10. 
5603.94.20,  5603.94.30,  5603.94.90, 
5604.10.00,  56O4.20,  5604.90.00,  5604.00.00. 
5604.90.00.  5604.90.00.  5604.90.00. 
5604.90.00.  5604.90.00.  5604.90.00, 
5604.90.00,  5605.00.00,  5606.00.  5607.10.10. 
5607.10.20.  5607.29.10.  5607.29.20. 
5607.30.10.  5607.30.20,  5607.49110, 
5607.49.20.  5607.50.10.  5607.50.20. 
5607.90.10,  5607.90.20,  5608.11.00. 
5608.11.00.  5608.19.90.  5608.90.00. 
5609.00.00.  5609.00.00.  5701.10.10. 
5701.90.10,  5702.10.00.  5702.31.00. 
5702.32.00.  5702.39.00.  5702.41.00, 
5702.42.00.  5702.49.00,  5702.51.00, 
5702.52.00.  5702.50.90.  5702.91.00. 
5702.92.00.  5702.99.90.  5703.10.10, 
5703.20.10.  5703.20,10.  5703.30.10.     . 
5703.30.10,  5703.90.10,  5704.10.00. 
5704.90.00.  5705.00.00.  5801.10.00. 
5801.21.00.  5801.22.  5801.23.10.  5801.23.20. 
5801.24.00.  5801.26.00,  5801.31.00,  5801.32. 
5801.33.00.  5801.34.00,  5801.36.00. 
5801.90.90.  5802.11.10.  5802.11.90. 
5802.19.00.  5802.20.00.  5802.30.00. 
5803.10.90.  5803.90.  5804.10.10.  5804.10.90, 
5804.21.00.  5804.29.00.  5804.30.10. 
5804.30.90.  5805.00.90,  5806.10.10. 
5806.10.90.  5806.20.00,  5806.20.00. 
5806.31.10.  5806.31.20.  5806.31.30. 
5806.31.90,  5806.32.00,  5806.39.90, 
5806.39.90.  5806.40.00.  5606.40.00, 
5807.10.10,  5807.10.20,  5807.90.00, 
5808.10.00,  5808.90.00,  5809.00.00, 
5810.10.00,  5810.91.10,  5810.91.90. 
5810.92.00.  5810.99.00.  5811.00.10. 
5811.00.20.  5811.00.90,  5901.10.00, 
5901.90.90,  5901.90.90,  5902.10.00. 
5902.20.00,  5902.90.00.  5903.10,  5903.20. 
5903.90.  5904.10.00.  5904.91.10.  5904.91.90. 
5904.92.00.  5905.00.99.  5906.10.10. 
5906.10.20.  5906.91.10.  5906.91.20,  5906.99. 
5907.00,  5908.00.  5909.00.10.  5909.00.90, 
5910.00.10.  5910.00.90.  5911.10.  5911.20.00. 
5911.31.00.  5911.32.00.  5911.40.00.  5911.90. 
6001.10.00,  6001.21.00.  6001.22.00. 
6001.29.00.  6001.29.00,  6001.29.00, 
6001.91.00. 6001.92.00.  6001.99.00.  6002.10. 
6002.20,  6002.30,  6002.41.00,  6002.42.10, 
6002.42.20,6002.42.90.6002.43.10. 
6002.43.90.  6002.49.10.  6002.49.20. 
6002.49.90,  6002.91.00.  6002.92.10. 
6002.92.90.  6002.93.00,  6002.99.00. 
eiOl.iaOO,  6101.20.00.  6101.30.00. 6101.90. 
8102.10,  6102.20.  6102.30.  6102.90,  6103.11, 
6103.12.  6103.10. 6103.21.  6103.22.  6103.23, 
6103.29.  6103.31.  6103.32.  6103.33.  6103.39, 
6103.41,  6103.42.  6103.43,  6103.49.  6104.11, 
6104.12.  6104.13.  6104.19,  6104.21,  6104.22, 
6104.23. 6104.29,  6104.31.  6104.32.  6104.33. 
6104.39.  6104.41.  6104.42.  6104.43.  6104.44. 
6104.49.  6104.51.  6104.52.  6104.53,  6104.59, 
6104.61,  6104.62.  6104.63.  6104.69.  6105.10. 
6105.20.  6105.90.  6106.10. 6106.20.  6106.90. 


6107.11.  6107.12,  6107.19,  6107.21,  610^^, 

6107.29.  6107.91,  6107.92,  6107.99,  6108.11. 

6108.19.  6108.21,  6108.22,  6108.29.  6108.31. 

6108.32.  6108.39,  6108.91,  6108.92.  6108.99, 

6109.10,  6109.90,  6110.10.  6110.20,  6110.30, 

6110.90.  6111.10.  6111.20.  6111.30.  6111.90. 

6112.11.  6112.12.  6112.10,  6112.20,  6112.31. 
6112.39.  6112.41.6112.49,  6113.00,  6114.10, 

6114.20.  6114.30,  6114.90,  6115.11,  6115.12. 

6115.19.  6115.20.  6115.91.  6115.92.  6115.93. 
6115.99.  6116.10.  6116.91.  6116.92,  6116.93, 
6116.99,  6117.10.  6117.20,  6117.80,  6117.90. 
6201.11,  6201.12.  6201.13.  6201.19.  6201.91. 
6201.92,  6201.93,  6201.99.  6202.11.  6202.12, 
6202.13, 6202.19.  6202.91,  6202.92.  6202.93, 
6202.99,  6203.11,  6203.12.  6203.19,  6203.21, 
6203.22.  6203.23,  6203.29,  6203.31.  6203.32. 

6203.33.  6203.39.  6203.41,  6203.42,  6203.43, 
6203.49,  6204.11.  6204.12,  6204.13,  6204.19. 

6204.21.  6204.22.  6204.23,  6204.29.  6204.31, 

6204.32,  6204.33,  6204.39,  6204.41.  6204.42. 
6204.43.  6204.44,  6204.49,  6204.51,  6204.52. 
6204.53.  6204.59,  6204.61,  6204.6.2,  6204.63, 
6204.69,  6205.10,  6205.20. 6205.30,  6205.90, 

6206.10,  6206.20.  6206.30,  6206.40,  6206.90. 

6207.11.  6207.19.  6207.21.  6207.22,  6207.29, 

6207.91.  6207.92.  6207.99.  6208.11,  6206.19, 
6208.21,  6208^22,  6208.29,  6208.91.  6208.92, 
6208.99,  6209.10,  6209.20,  6209.30,  6209.90, 

6210.10,  6210.20,  6210.30,  6210.40,  6210.50, 

6211.11.  6211.12,  6211.20,  6211.31,  6211.32, 

6211.33.  6211.39.  6211.41,  6211.42, 
6211.43.90,  6211.49,  6212.10,  6212.20, 

6212.30,  6212.90,  6213.10,  6213.20,  6213.90, 
6214.10,  6214.20,  6214.30.  6214.40.  6214.90. 
6215.10,  6215.20,  6215.90.  6216.00,  6217.10, 
6217.90.  6302.60.00.  6302.91.00,  6401.10.20, 
6401.10.10.  6401.91.10.  6401.91.20. 
6401.92.92,  6401.92.21.  6401.92.91. 
6401.92.12.  6401.92.22.  6401.99.11, 

6401.99.19.  6401.99.20.  6402.12.20. 

6402.19.90.  6402.20.10.  6402.30.00. 
6402.91.00.  6402.99.00,  6402.99.00. 
6402.99.00.  6402.99.00,  6402.99.00, 

6403.12.20,  6403.19.20,  6403.20.00, 
6403.30.00,  6403.40.00,  6403.51.00. 
6403.51.00.  6403.51.00.  6403.59,  6403.91.00. 
6403.91.00,  6403.91.00,  6403.99,  6404.11.11. 

6404.11.91,  6404.19,  6404.20.00,  6405.10.00, 

6405.20,  6405.90.00,  6406.10,  6406.20.10. 
6406.20.20.  6406.99.90.  6406.99.30, 
6805.30.90.  6910.10.10.  7005.10,  7005.21. 
7005.29.  7007.11.  7007.21,  7210.20.20, 
7210.49.00.  7212.60.00,  7214.99.00. 
7216.22.00,  7216.50.00,  7219.21.00, 
7221.00.00,  7223.00,  7228.60.00,  7307.19. 
7308.20.00.  7308.90,  7312.10.90,  7318.15.00. 
7318.15.00,  7318.22.00,  7321.11,  7607.19.10, 
7607.19.10,  7607.19,  7607.19.10,  7614.10.00. 
8212.90.00.  8301.30.  8301.40.  8301.70. 
8302.42.00.  8418.10.10.8418.10.90, 
8418.21.90,  8425.19.00,  8450.11.10. 
8504.31.00,  8536.69.  8536.90,  8536.90.30. 
8544.41.90.  8544.51.10,  8544.51.90, 
8544.51.90.  8544.60.90,  8607.21.00, 
8712.00.00.  8712.00.00.  8712.00.00, 
8712.00.00,  8712.00.00,  8716.80.20. 
9101.11.00.  9102.11.00.  9401.80.10. 
9401.80.90.  9403.20.00.  9403.70.10, 
9403.70.90.  9501.00.00.  9502.10.00, 
9502.91.00.  9503.30.00,  9503.41.00, 
9503.49.00,  9503.60.00,  9503.70.10, 
9503.70.90.  9503.90.00.  9506.70.12. 
9603.29.00,  9603.40.90,  9608.20.00. 

(FR  Doc.  97-27763  Filsd  10-20-07;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Application  for  Certificataa  of 
Public  Convenience  and  NecessHy  and 
Foreign  Air  Carrier  Permits  nied  Under 
Subpart  Q  During  the  Weei(  Ending 
October  10. 1907 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  suBpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  e^  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-3000. 

Date  Filed:  October  10, 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  7, 1997. 

Description:  Application  of  Haiti 
Aviation,  S A.  d/b/a  Air  D'Ayiti. 
pursuant  to  49  U.S.C.  41302,  and 
subpart  Q  of  the  Regulations,  applies  for 
a  foreign  air  carrier  permit  to  engage  in 
scheduled  foreign  air  transportation  of 
persons,  propotty  and  mail  between  the 
co-terminal  points  Miami,  FL,  San  Juan, 
PR,  and  New  York,  NY,  on  the  one 
hand,  and  Port-Au-Prince,  Haiti,  on  the 
other  hand,  and  beyond  to  Santo 
Domingo,  Dominican  Republic;  Puerto 
Plata,  Dominican  Republic;  Caracas, 
Venezuela;  Isla  Margarita,  Venezuela; 
Pointe-A-Pitre;  Fort-de-France;  Curacao; 
and  Aruba. 

Panletti  V.  Twina,  * 

Docuawntaiy  Services. 
{FR  Doc.  97-27742  Filed  10-20-07;  6:45  am] 
■RJJNQ  COOC  WIO  U  P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[C00  97-<l7q 

Agency  Recofdkaeping/Reporting 
RaquiranMnts  Undsr  Emergency 
nwww  Dy  me  vrncv  wi  iHanageiiMni 
and  Budget  (OMB) 

AQBICV:  Coast  Guard.  DOT. 
ACTION:  Notice. 


(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  The  ICR 
concerns  special  permits  for  the 
transportation  and  storage  of  hazardous 
materials  on  board  vessels.  OMB 
appr^al  of  the  ICR  was  requested  by 
October  6, 1997. 

ADDRESSES:  You  may  mail  comments 
about  the  ICR  to  Commandant  (G-SD- 
2),  U.S.  Coast  Guard  Headqirarters, 
Room  6106  (Attn:  Barbara  Davis),  2100 
Second  St,  SW..  Washington,  DC  20593- 
0001,  or  deliver  them  to  the  same 
address  between  8:00  a.m.  and  3:00 
pjn.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  267-2326. 

DATES:  Comments  must  be  received  on 
or  before  December  22, 1997. 
FOA  FURTHER  MFORMATION  CONTACT: 
Barbara  Davis,  U.S.  Coast  Guard,  Office 
of  Information  Management,  telephone 
(202)  267-2326. 

SUPPLEMENTARY  INFORMATION: 


The  U.S.  Coast  Guard  has 
submitted  for  emergency  processing  an 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 


Requast  for  Comments 

The  U.S.  Coast  Guard  encoiuages 
interested  persons  to  submit  written 
views,  comments,  data,  or  arguments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  and  give  reasons  for 
each  comment.  The  U.S.  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  no  larger  than  SVz  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  that  is  not  practiced, 
a  second  copy  bf  any  bound  material  is 
requested.  Persons  desiring 
acknowledgement  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  post  card  or 
envelope. 

A  copy  of  the  individual  ICR,  with 
applic^le  supporting  documentation 
may  be  obtained  by  contacting  Ms. 
Davis  where  indicated  under 
ADDRESSES. 

The  comments  will  become  part  of 
Uiis  docket  [CGD-97-0701  and  will  be 
available  for  inspectfon  and  cq[>)riiig  by 
appointment  at  the  above  address. 

Information  CoUectioB  Reqnests 

Title:  Carriage  of  Bulk  Solids 
Requiring  Special  Handling. 

OMB  No.;  2115-0100. 

Frequency:  On  occasioiL 

Bumen  Estimate:  The  estimated 
burden  is  575  hours  aimually. 

Respondents:  Solid  Bulk  Cargo 
Vessel/Barge  iDwners  or  Operators. 

Description:  The  information  required 
to  be  submitted  when  applying  for  a 
Special  Permit  allows  the  Coast  Guard 
to  make  a  determination  as  to  the 
severity  of  the  hazard  posed  by  the 


material,  allows  specific  guidelines  for 
safe  carriage,  or  if  determined  that  the 
material  presents  too  great  a  hazard,  to 
deny  permission  for  shipping  the 
material. 

Need:  The  U.S.  Coast  Guard 
administers  and  enforces  laws  and 
regulations  for  the  safe  transportation 
and  stowage  of  hazardous  materials, 
including  bulk  solids.  Under  46  CFR 
part  148,  the  Coast  Guard  has  the 
authority  to  issue  Special  Permits  for 
transportation  and  stowage  of  hazardous 
material  on  board  vessels. 

Dated:  October  10, 1997. 

GJ4.  Naccara. 

RearAdmirxiI.  U,S.  Coast  Guatd.Dinctor  of 
Infoimation  and  Technology. 

(FROoc.  97-27744  Filed  10-20-97;  8:45  am) 

aibUNQ  oooE  4aie-i4-M 

DEPARTMENT  OF  TRANSPORTATION 


Coast  Quard 

[COD  97-060) 

Agency  Information  Coliectton 
Actlvltias  Under  OMB  Ravlaw 

AGENCY:  Coast  Guard,  DOT. 
action:  Notice. 

SUMMARY:  hi  compliance  with  the 
Paperwoilc  Reduction  Act  of  1995,  the 
U.S.  Coast  Guard  intends  to  request 
renewals  for  five  Information  GDllection 
Requests  (ICRs).  These  ICRs  include:  1. 
U.S.  Coast  Guard  Academy  Preliminary 
Application  and  Supplemental  Forms; 
2.  33  CFR  157— Requirements  for  the 
Installation  and  Use  of  Oil  Discharge 
Monitoring  Equipment  on  Tank  Vessels 
and  International  Oil  Pollution 
Prevention  Certificate  (lOPP);  3. 
Characteristics  of  Liquid  Chemicals 
Proposed  for  Bulk  Water  Movement;  4. 
Emergency  Evacuation  Plan  For  Manned 
Outer  Continental  Shelf  (OCS) 
Facilities;  and  5.  Direct  User  Fees  For 
Inspection  of  Examination  of  U.S.  and 
Foreign  Commercial  Vessels.  Before 
submitting  the  ICR  packages  to  the 
Office  of  Management  and  Budget 
(OMB),  the  U.S.  Coast  Guard  is  asking 
for  comments  on  the  collections  as 
described  below. 

DATES:  Comments  must  be  received  on 
or  before  December  22, 1997. 
ADDRESSES:  You  may  mail  comments  to 
Commandant  (G-SII-2),  U.S.  Coast 
Guard  Headquarters,  Room  6106  (Atbi: 
Barbara  Davis),  2100  Second  St,  SW. 
Washington,  DC  20593-0001,  or  deliver 
them  to  the  same  address  between  8:06 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  lihe 
telephone  number  is  (202)  267-2326. 
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The  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  by  appointment 
at  the  above  addrms. 
FOR  FURTHER  WTOnHATlOW  CONTACT: 
Barbara  Davis,  U.S.  Coast  Guard.  OCBce 
of  Information  Management,  telephone 
(202) 267-2326. 

SUPPLEMENTARY  MFORMATION: , 

Keqneat  iar  Cwnmenta 

The  U.S.  Coast  Guard  encourages 
Interested  persons  to  submit  written 
views,  comments,  data,  or  argiunents. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  Notice  and  the  specific  ICR 
to  which  each  comment  applies,  and 
give  reasons  for  each  comment.  The  U.S. 
Coast  Guard  requests  that  all  comments 
and  attachments  be  submitted  in  an 
unbound  format  no  larger  than  8V!i  by 
11  inchea,  suitable  for  copying  and 
electronic  filing.  If  that  is  not  practical, 
a  second  copy  of  any  bound  material  is 
requested.  Persons  desiring 
acknowledgement  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  post  card  or 
envelope. 

Interested  persons  can  receive  copies 
of  the  complete  ICR  by  contacting  Ms. 
Davis  where  indicated  under 


lafbimation  Collection  Requests 

1.  Title:  U.S.  Coast  Guard  Academy 
Preliminary  Application  and 
Supplemental  Forms. 

OMB  Contro/ No.  2115-0012. 

Summary:  The  collection  of 
information  will  require  individuals 
who  wish  to  compete  for  an 
appointment  as  a  Coast  Guard  Cadet  to 
fill  out  Preliminary  and  Supplement 
Application  Forms. 

Need:  Title  46  U.S.C.  211(a) 
authorizes  the  Superintendent  of  the 
U.S.  Coast  Guard  Academy  to  ensure 
that  qualified  individuals  have  every 
opportunity  to  compete  for  a  cadet 
appointment 

Respondents:  Men  and  Women 
between  the  ages  of  17  and  22. 

Frequency:  One  time  only. 

Burden  Estimate:  The  estimated 
burden  is  6640  hours  annually. 

2.  Title:  33  CFB  157—Requirmentsfor 
the  installation  and  use  of  oil  discharge 
monitoring  equipment  on  tank  vessels 
and  International  Oil  Pollution 
Prevention  Certificate  (lOPP). 

OMB  control  No.:  2115-0518. 

Summary:  This  collection  of 
information  requires  U.S.  flag  tank 
vessels,  ISO  gross  tons  or  more,  to 
maintain  oily  mixture  discharge  data. 
Also  U.S.  flag  oil  tankers  of  150  gross 


tons  and  above  and  each  U.S.  ship  of 
400  gross  tons  and  above  that  engage  in 
international  voyages  are  required  to 
have  an  lOPP  Certificate.  This  collection 
is  a  combination  of  OMB  No.  2115-0526 
and  OMB  No.  2115-0518  underlie 
OMB  approval  number. 

Need:  33  U.S.C.  1901-1911  requires 
that  MARPOL  73/78  requirements  be 
implemented  in  U.S.  regulations. 

Respondents:  Owners  or  operators  of 
U.S.  flag  tank  vessels,  150  gross  tons  or 
more  for  discbarw  data.  Owners  or 
operator  of  U.S.  flag  oil  tankers  of  ISO 
gross  tons  and  above  and  each  U.S.  ship 
of  400  gross  tons  and  above  that  engage 
in  international  voyages  for  lOPP 
Certificates. 

Frequency:  On  occasion  and  every 
five  years. 

Burden  Estimate:  The  estimated 
burden  is  784  hours  annually 

3.  Title:  Characteristics  of  Liquid 
Chemicals  Proposed  for  Bulk  Water 
Movement. 

OMB  Control  No.:  21 15-4XH6. 

Summary:  The  Coast  Guard  requires 
manufacturers  of  chemicals  to  submit 
data  on  new  materials.  From  this 
information,  the  Coast  Guard 
determines  the  appropriate  precautions 
to  be  taken. 

Need:  Under  46  CF.R.  30-40, 151, 
153  and  154,  the  Coast  Guard  regulates 
the  transportation  of  hazardous 
materials.  Due  to  the  nature  of  the 
chemical  industry,  new  materials  are 
being  produced  which  must  be  shipped. 
Each  of  these  new  materials  has  unique 
characteristics  which  require  special 
attention  to  their  mode  of  shipment 

Repondents:  Chemical  manufacturers. 

Frequency:  On  occasion. 

Burden  Estimate:  The  estimate  burden 

is  300  hours  annually 

4.  Title:  Emergency  Evacuation  Plan 
(EEP)  For  Manned  Outer  Continental 
Shelf  (OCS)  Facilities. 

OMB  Control  No.:  2115-0580. 

Surrunary.  This  collection  of 
information  requires  the  operators  of 
manned  OCS  facilities,  including 
Mobile  Offshore  Drilling  Units, 
(MODUs)  to  submit  facility  emergency 
evacuation  plans  (EEPsJ  to  the  U.S. 
Coast  Guard. 

Need:  Under  43  U.S.C.  Section  133(d). 
the  Coast  Guard  has  the  authority  to 
promulgate  and  enforce  reasonable 
regulations  promoting  the  safety  of  life 
and  property  on  OCS  facilities.  Pub.  L 
99-509  required  the  coast  Guard  to 
issue  regulations  for  the  evacuation  of 
personnel  from  manned  OCS  facilities. 
This  information  is  used  by  the  Coast 
Guard  to  ensure  that  these  facilities 
establish  and  maintain  efficient  and  safe 
methods  for  evaciution. 

Respondents:  Operators  of  manned 
OCS  facilities  and  MODUs. 


Frequency:  When  facilities  are 
established  or  when  established 
facilities  undergo  simiificant  changes. 

Burden  Estimate.ihe  estimated 
burden  is  3,460  hours  annually. 

5.  Title:  Direct  User  For  Inspection  or 
Examination  of  U.S.  and  Foreign 
Commercial  Vessels. 

OhfB  Control  No.:  2115-0617.  / 

Summary:  This  collection  requires  the 
submission  of  identifying  information 
such  as  vessel  name,  vessel 
identification  number  and  if  the  owner 
chooses  to  pay  fiaes  for  future  years,  a 
written  request  to  the  Coast  Guard  is 
requested. 

Need.-  The  Omnibus  Budget 
Reconciliation  Act  of  1990,  which 
amended  46  U.SXl  2110,  now  requires 
the  Coast  Guard  to  collect  user  fees  bom 
inspected  vessels.  In  order  to  properly 
track  the  collection  and  management  of 
fees,  the  Coast  Guard  must  have  current 
identification  information.  This 
collection  helps  to  ensure  that  fee 
collection  is  carried  out  efficiently. 

Respondents:  Vessel  owners  of  certain 
inspected  vessels. 

Frequency:  Annually. 

Burden  Estimate;  The  estimated 

burden  is  2,855  annually 

Dated  October  10. 1997. 
G.N.  Naccara. 

Rear  Admiral,  U.S.  Coast  Guard,  DirBctorof 

bifoimation  and  Technology. 

(FR  Doc.  97-27745  Filed  10-20-97;  8:45  am] 

atUMQ  CODE  4eiO-14-« 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
ICQO  97-4M4] 

Port  Access  Routes;  Approaches  to 
the  Mississippi  River  via  Southwest 
Pass,  South  Pass,  Tiger  Pass  Including 
the  Mississippi  River  Gulf  Outlel 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  meeting:  request  for 

comments. 


The  Coast  Guard  is 
conducting  a  study  to  evaluate  the  need 
for  vessel  routing  or  other  traffic 
management  measures  in  the 
Mississippi  River.  The  Coast  Guard  will 
conduct  two  public  meetings  to  obtain 
information  from  members  of  the 
regulated  communify  and  the  general 
public  on  impediments  that  interfere 
with  their  mobility  on  the  waterway. 
The  information  will  be  used  to  evaluate 
the  effectiveness  of  existing  traffic 
management  measures  as  well  as 
identify  other  safety  concerns. 
DATES:  The  meetings  will  be  held 
Wednesday,  November  12. 1997  from  7 
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p.m.  to  10  p.m.  and  on  Thursdays 
November  13, 1997,  from  1  p.m.  to  4 
p.m.  Written  material  must  be  received 
not  later  than  November  20, 1997. 
AOfMESSES:  The  November  12, 1997, 
meeting  will  be  held  in  the  Buras 
Auditoriimi.  Ill  Auditorium  Drive, 
Buras,  LA.  The  November  13. 1997, 
meeting  will  be  held  in  the  Basement 
Conference  Room,  Hale  Boggs  Federal 
Building.  501  Magazine  Street,  New 
Orleans,  LA.  Written  comments  may  be 
m^ed  to  Commander  (mov-1).  Eighth 
Coast  Guard  District,  Hale  Boggs  Federal 
Building.  501  Magazine  Street,  New 
Orleans,  LA  70130-3396,  or  may  be 
delivered  to  room  1341  at  the  same 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  will  become  pert  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  room  1341, 
Eighth  Coast  Guard  District  office, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOn  FURTMEII MFORMATION  CONTACT: 
Mr.  Monty  Ledet,  Commander,  Eighth 
Coast  Guard  District  (m),  Room  1341. 
Hale  Boggs  Federal  Building,  501 
Ma^zine  Street,  New  Orleans,  LA 
70130-3396.  telephone  (504)  589-4686. 
SUPPLEMBfTARY  MFORMATION:  The  Coast 
Guard  initiated  a  port  access  route  study 
because  of  safety  concerns  raised  by  the 
Associated  Branch  Pilots  and  the  Coast 
Guard  Marine  Safefy  Office  in  New 
Orleans,  LA.  The  study  was  aimouncad 
in  the  Federal  Register  on  August  21. 
1997  (62  FR  44428).  The  notice  of  study 
explained^  detail  the  various  traffic 
management  measures,  i.e.,  traffic 
separation  scheme,  two-way  route, 
precautionary  area,  that  may  be  used  to 
address  any  safefy  problems  in  the 
study  area. 

The  study  area  encompasses  the 
approaches  to  the  Mississippi  River,  the 
Mississippi  Gulf  Outlet  as  well  as  the 
area  offiiiore  of  southeast  Louisiana 
used  by  commercial  vessels  transiting  to 
and  between  these  ports.  The  Coast 
Guard  is  trying  to  determine  the  scope 
of  any  safefy  problems  associated  with 
vessel  transit  in  this  area. 

Attendance  is  open  to  the  public. 
With  advance  notice,  and  as  time 
permits,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  should  notify  the  person 
listed  above  under  FOR  FURTHER 
MFORMAT10N  CONTACT  no  later  than  the 
day  before  the  meetir^.  The  meetings 
will  be  woricshops  to  idmtify  and 
prioritize  the  impediments  which 
interfere  with  mobility  on  the  waterway. 
Written  material  may  be  submitted  prior 
to.  during,  or  after  the  meetings. 


For  inibnnation  on  fiKilitie*  or  wrvicM  for 
individuals  with  disabilities  or  to  request 
special  assistance  at  the  meetings,  contact 
Mr.  Monty  Ledet  at  (504)  589-46a6  as  »oon 
as  possible. 

Dated:  October  10. 1997. 
T.H.  Giimoor, 

Acting  Assistant  Cmnmandant  for  S4arine 
Safety  and  Environmental  Protection. 
[FR  Doa  97-27746  Filed  lO-20-97i  8:45  am] 
COOK  4StS-14-H 


DEPARTMENT  OF  TRANSPORTATION 

FSdaral  RaUroad  Administration 
(FRA  Docket  Na  RSOC-7-8PO.  Nodoe  No. 
10 
RM2130-AA 

Tampocary  Caaaallon  Of  Sounding  of 
Locomothra  Horn 

AOBCV:  Federal  Railroad 
Administration  (FRAh  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  interim  final  order  and 
request  for  conunents. 

SUMMARY:  FRA  is  issuing  an  faitarim 
Final  Order  in  which  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  would  be  ordered  to 
temporarily  cease  the  sounding  of 
locomotive  boms  at  a  specific  crossing 
within  Spokane  Coimfy,  Washington. 
As  provided  by  statute,  the  Secretary  of 
Transportation,  in  order  to  promote  the 
quiet  of  commtuiities  affected  by  rail 
operations  and  the  development  of 
innovative  safefy  measures  at  highway- 
rail  crossings,  may.  in  connection  with 
demonstration  of  proposed  new 
supplementary  safefy  measures,  order  a 
railroad  to  temporarily  cease  the 
sounding  of  locomotive  horns  at  such 
crossings. 

DATES:  Written  comments  must  be 
received  by  November  20, 1997. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible 
without  incurring  additional  delay. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Docket  Clerk,  Office 
of  Chief  Counsel,  Mail  Stop  10.  FRA. 
400  Seventh  Street,  S.W..  Washington. 
D.C.  20590. 

FOR  FURTHER  MFORMATION  CONTACT: 
Bruce  F.  Gerage,  Staff  Director,  Highway 
Rail  Crossing  and  Trespasser  Programs, 
Office  of  Safefy.  FRA,  400  Seventh 
Street,  S.W.,  Washington.  D.C.  20590 
(telephone:  202-632-3312):  Grady  C 
Cothen,  Jr.,  Deputy  Associate 
Administrator  for  Safety  Standards. 
FRA,  400  Seventh  Street,  S.W., 
Washington,  D.C  20590  (telephone: 
202-632-3309;  ta  Mark  Tessler.  Office 


of  Chief  Counsel.  FRA,  400  Seventh 
Street,  S.W.,  Washington.  D.C  20590 
(telephone  202-632-3171)  (e-mail 
address:  mtesslei9fra.dot.gov) . 

SUPPlBIBfTARY  MFORMATION: 

Backgroond 

Section  20153  of  Title  49  of  the 
United  SUtes  Code  authorizes  DOT  (and 
by  delegation  of  the  Secretary  of 
Transportation,  FRA)  to  prescribe 
regulations  requiring  that  locomotive 
horns  be  sounded  while  each  train  is 
approaching  and  entering  upon  each 
public  highway-rail  grade  crossing.  The 
statute  also  permits  the  Secretary  to 
exempt  from  the  requirement  to  sound 
the  locomotive  bora  any  category  of  rail 
operations  or  categories  of  highway-rail 
grade  crossings  for  which 
supplementary  safety  measures  fully 
compensate  fat  the  absence  of  the 
warning  provided  by  the  horn.  Section 
20153(eKl)  states  that  "In  order  to 
promote  the  quiet  of  communities 
affected  by  rail  operations  and  the 
development  of  innovative  safefy 
measures  at  highway-rail  grade     - 
crossings,  the  Secretary  may,  in 
connection  with  demonstration  of 
proposed  new  supplementary  safefy 
measures,  order  railroad  carriers 
operating  over  one  or  more  crossings  to 
cease  temporarily  the  sounding  of 
locomotive  horns  at  such  crossings.  Any 
such  measures  shall  have  been  sub)ect 
to  testing  and  evaluation  and  deemed 
necessary  by  the  Secretary  prior  to 
actual  use  in  lieu  of  the  locomotive 
horn." 

FRA  has  been  requested  by 
representatives  of  Spokane  Cotmty. 
Washington,  the  Washington  Utilities 
and  Transportation  Commission,  and 
the  Burlington  Northern  Santa  Fe 
Railroad  Company  to  order  the 
temporary  cessation  of  soimding  of 
locomotive  horns  at  two  crossings  in 
Spokane  County  in  order  to  demonstrate 
new  and  innovative  engineering 
solutions  to  prevent  motorists  from 
entering  onto  highway-rail  grade 
crossings  equipped  with  fully 
functioning  grade  crossing  warning 
devices.  The  crossings  which  are  the 
subject  of  this  Order  are  located  at 
University  Road  within  Spokane 
County,  approximately  five  miles  east  of 
the  City  of  Spokane.  Two  parallel  BNSF 
tracks,  each  with  a  separate  set  of 
automatic  grade  crossing  warning 
devices,  cross  University  Road 
approximately  100  feet  south  of  State 
Route  290  (Trent  Avenue). 
In  order  to  institute  this 
demonstration  project  as  soon  as 
possible.  FRA  is  issiiing  this  order  on  an 
interim  basis.  Upon  compliance  with 
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the  provisions  contained  in  the  order, 
BNSF  will  be  required  to  cease 
sounding  of  the  locomotive  horn  at  the 
crossings  under  the  terms  of  the  order. 
FRA  will  revise  the  order,  rescind  it,  or 
issue  a  final  order  without  change, 
depending  on  information  contained  in 
any  comments  received. 

FRA  has  evaluated  the  proposed 
actions  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  environmental 
impact  of  FRA  action,  as  required  by  the 
National  Enviroomental  Policy  Act  (42 
U.S.C.  4321  et  seq.],  other 
environmental  statutes,  Executive 
Orders,  and  the  DOT  Order  5610.1c.  It 
has  been  determined  that  the  proposed 
actions  will  have  a  beneficial  impact  on 
the  environment  by  the  cessation  of  the 
sounding  of  locomotive  boms. 

This  action  has  been  evaluated  in 
accordance  with  existing  regulatory 
policies  and  procedures  and  is 
considered  to  be  non-significant  under 
DOT  policies  and  procedures  (44  FR 
11304).  This  action  will  not  have  an 
.  impact  on  a  substantial  number  of  small 
entities. 

Federalism  Implicatioiis 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Inasmuch  as  implementation  of 
this  order  is,  by  its  own  terms, 
dependent  on  the  request  of  Spokane 
County  that  such  order  be  issued,  and 
the  purpose  of  the  order  is  to  enable  the 
county  to  comply  with  the  purposes  of 
a  Washington  State  statute,  there  are 
insufficient  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

Public  Participation 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  to  the  Docket  Cleric  written 
data,  views,  or  comments.  FRA  does  not 
anticipate  scheduling  a  public  hearing 
in  connection  with  these  proceedings 
since  the  facts  do  not  appear  to  warrant 
a  hearing.  If  any  intere^ed  party  desires 
an  opportunity  for  oral  cc  Tmaent,  they 
should  notify  the  FRA  Docket  Qerk  at 
the  above  listed  address,  in  writing, 
before  the  end  of  the  comment  period 
and  specify  the  basis  for  their  request 

Interim  Final  Ortfer 

Based  oh  the  above.  FRA  issues  the 
following  order 

Interim  Final  Order  to  Tenqiararily 
Cmm  Sounding  of  Locomotive  Hoc^ 

I  find  that: 

1.  Spokane  County,  Washington,  in 
conjunction  with  The  Burlington 


Northern  and  Santa  Pe  Railway 
Company  (BNSF)  and  the  Washington 
Utilities  and  Transportation 
Commission,  and  in  consultation  wift 
the  Federal  Railroad  Administration 
(FRA),  has  instituted  a  demonstration  of 
new  and  innovative  engineering 
solutions  to  prevent  motorists  from 
entering  the  public  highway-rail  grade 
crossing  at  University  Road  in  Spokane 
County. 

2.  As  part  of  the  demonstration,  and 
preliminary  to  the  temporary  cessation 
of  the  sounding  of  locomotive  horns  at 
the  crossing.  Spokane  County  has  tested 
various  configurations  of  non- 
mountable  median  curbs.  As  configured 
for  the  principal  phases  of  the 
demonstration,  these  curtM  are  of 
different  dimensions  in  height  and 
length  than  arrangements  previously 
evaluated  and  provide  additional 
security  for  rail  operations  over  the  two- 
track  highway-rail  crossing.  Roadway 
geometry  in  the  area  is  challenging.  The 
maintainability  of  curbs,  roadways,  and 
highly  visible  delineators  during  winter 
conditions  also  pose  issues  of  interest 
for  policy  development 

3.  As  an  integral  part  of  this 
demonstration,  Spokane  County 
gathered  data  concerning  base  line 
safety  risk  and  the  impact  an  risk  of 
installing  these  proposed  new 
supplementary  safety  measures.  Data 
concerning  responses  to  the  automated 
warning  system  by  motor  vehicle 
drivers  was  gathered  by  means  of  video 
monitoring  of  driver  behavior.  FRA  has 
evaluated  this  and  other  data  and  finds 
pursuant  to  49  U.S.C.  20153  that  the 
proposed  new  supplementary  safety 
measures  will  fully  compensate  for  the 
loss  of  the  train  horn  as  a  warning 
device  at  this  crossing. 

4.  All  engineering  improvements 
comprising  the  demonstration  have 
been  tested  and  evaluated  and  are 
deemed  necessary  in  lieu  of  the 
locomotive  horn. 

5.  Spokane  County  officials  have 
expressed  a  strong  interest  in 
establishing  a  quiet  zone  at  this 
crossing,  which  is  placed  within  a 
segment  of  railroad  exceeding  one-half 
mile  in  length,  making  establlBhment  of 
a  quiet  zone  clearly  practicable. 

6.  Issuance  of  this  order  will  assist  the 
FRA  in  gathering  information  and  data 
useful  to  development  of  final  rules 
under  49  U.S.C.  §  20153. 

7.  At  the  request  of  Spokane  County 
and  the  FRA,  the  BNSF  has  fully 
cooperated  in  the  exploration  of  options 
for  safety  improvements  at  the 
University  Road  crossing  but  considers 
that  the  company  is  not  able  to 
unilaterally  cease  use  of  the  train  horn 
at  University  Road  due  to  requirements 


of  state  law,  absent  issuance  of  this 
order. 

Accordingly,  pursuant  to  49  U.S.C. 
20153(e)(1),  and  in  order  to  promote  the 
quiet  of  Spokane  County  and  to  promote 
the  development  of  innovative  safety 
measures  at  highway-rail  crossings.  / 
hereby  order  the  BNSF,  during  the  term 
of  this  order  and  in  accQrdance  with  its 
provisions,  to  cease  sounding  of 
locomotive  horns  on  approach  to  and  at 
the  above  highway-rail  crossilig  for  a 
period  of  four  months,  beginning 
October  15, 1977  (or  such  later  date  as 
Spokane  County  may  request),  subject  to 
the  following  conditions: 

(a)  Non-mountable  median  cxubs  with 
delineators  as  approved  by  the  WUTC. 
shall  remain  installed  and  shall  be 
maintained  at  the  crossing  by  Spokane 
County; 

(b)  All  highway-rail  grade  crossing  • 
warning  devices  installed  at  the  crossing 
are  operating  properly  in  accordance 
with  the  provisions  of  49  CFR  part  234. 
In  the  event  of  a  warning  system 
malfunction  as*defined  in  49  CFR  234.5, 
an  engineer  operating  a  train  through 
the  crossing  is  not  responsible  for 
sounding  the  locomotive  horn  until  he 
or  she  has  been  informed  of  the  warning 
system  malfunction. 

(c)  Advance  warning  signs,  as 
approved  by  the  WUTC  shall  be  posted 
and  maintained  by  Spokane  County 
advising  motorists  that  locomotive 
horns  will  not  be  sounded; 

(d)  Spokane  County,  through  an 
authorized  officer,  requests  in  writing 
that  the  sounding  of  the  locomotive 
bom  cease  pursuant  to  the  teipu  of  this 
order  and  serves  such  request  on  the 
BNSF  and  the  Associate  Administrator 
for  Safety,  FRA,  at  least  14  days  prior  to 
the  date  on  which  cessation  is 
requested; 

(e)  Spokane  County,  in  consiiltation 
with  the  FRA  Regional  Administrator, 
Region  8,  provides  for  further  data 
collection  to  determine  the  long-term 
effect  on  motorist  behavior  of  the  new 
engineering  improvements  at  this 
highway-rail  crossing  without  use  of  a 
train-bome  audible  warning. 

The  Associate  Administrator  for 
Safety  is  delegated  the  authority  to 
extend  the  (>eriod  of  this  order,  as 
appropriate,  until  the  effective  date  of  a 
final  rule  issued  pursuant  to  49  U.S.C. 
20153,  if  the  Associate  Administrator 
for  Safety  determines  that  data 
developed  during  the  initial 
demonstration  period  confirms  the 
effectiveness  of  the  subject  engineering 
improvements  and  periodic  monitoring 
continues  to  confirm  this  effectiveness. 

Nothing  in  this  order  is  intended  to 
prohibit  an  engineer  from  sounding  the 
locomotive  horn  to  provide  a  warning  to 


Federal  Register  /  Vol.  62,  No.  203  /  Tuesday.  October  21,  1997  /  Notices 


54683 


vehicle  operators,  pedestrians, 
trespassers  or  crews  on  other  trains  in 
an  emergency  situation  if,  in  the 
engineer's  sole  judgment,  such  action  is 
appropriate  in  order  to  prevent 
imminent  injury,  death  or  property 
damage.  This  order  does  not  require  that 
such  warnings  be  provided  nor  does  it 
impose  a  legal  duty  to  sound  the 
locomotive  horn  in  such  sitiiations. 

Nothing  in  this  order  excuses 
compliance  with  sections  214.339. 
234.105,  234.106,  and  234.107  of  title 
40,  Code  of  Federal  Regulations, 
concerning  use  of  the  locomotive  bom 
imder  circumstances  therein  described. 
Nothing  in  this  order  is  intended  to 
prohibit  an  engineer  from  soimding  the 
locomotive  horn  or  whistle  to  provide 
necessary  communication  with  other 
trains  and  train  crew  members  if  other 
means  of  commxmication  are 
unavailable. 

Issued  in  Washington,  D.C  on  October  IS, 
1997. 

lolene  M.  M olitorim. 
Administrator. 

(FR  Doc.  97-27800  Filed  10-20-97;  8:45  am) 
BHJJNQ  cooc  4eie-os-p 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33488] 

Norfolk  and  Wastam  Raihaay 
Company— Trackage  RigMs 
Exemption— Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company  has 
agreed  to  grant  local  and  overhead 
trackage  rights  to  Norfolk  and  Western 
Railway  Company  (NW)  over 
approximately  50.2  miles  of  rail  line 
located  in  IlliBois  as  follows:  (1)  Local 
access  trackage  rights  over 
approximately  4.7  miles  of  line  between 
Monterey  Lead  milepost  4.4  at  Monterey 
Mine  No.  1  (near  Carlinville)  and 
Monterey  Lead  milepost  0.0  at  Monterey 
Junction,  and  both  legs  of  the  wye  track 
and  related  trackage  between  milepost 
104.5  and  milepost  104.8  at  Monterey 
Junction;  (2)  local  access  trackage  rights 
over  approximately  15.0  miles  of  line 
between  milepost  104.8  at  Monterey 
Junction,  and  milepost  119.8  at 
DeCamp;  (3)  overhead  trackage  rights 
over  approximately  15.4  miles  of  line 
between  milepost  119.8  at  DeCamp  and 
milepost  135.2  at  Edwardsville;  and  (4) 
overhead  trackage  rights  over 
approximately  15.1  miles  of  line 
between  milepost  135.2  at  Edwardsville 
,  and  milepost  150.3  at  Madison.  The 
transaction  is  expected  to  be 


consummated  on  or  soon  after  October 
15, 1997,  the  effective  date  of  the 
exemption. 

The  purpose  of  the  proposed  trackage 
rights  is  to  permit  the  movement  of  coal 
traffic  directly  between  Monterey  Mine 
No.  1  and  Madison,  IL,  and  on  to 
CoSeen,  IL,  entirely  via  NW;  and  to 
eliminate  costly  delays  in  handling  and 
interchanges. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc.— Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33488,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001  and  served  on:  James  R.  Paschall. 
General  Attorney,  Norfolk  and  Western 
Railway  Company,  Three  Commercial 
Place.  Norfolk.  VA  23510-2191. 
Decided:  October  14, 1997. 
By  the  Board,  David  M.  Konschnilc 
Director,  Office  of  Proceedings. 
Veraon  A.  Williams, 
Secretaiy. 
(FR  Doc.  97-27859  Filed  10-21-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

SutMnlaaion  for  0MB  Review; 
Comment  Requeat 

October  10, 1997. 

The  Department  of  Treasury  has   - 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Qearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2110. 
1425  New  York  Avenue.  NW.. 
Washington.  DC  20220. 


Bureau  of  Alcoliol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0024. 
Form  Number:  ATF  F 1  (5320.1). 
Type  of  Review:  Extension. 
Title:  Application  to  Make  and 
Register  Firearm. 

Description:  This  form  is  used  by  the 
public  when  applying  to  make  a  firearm 
that  falls  within  the  purview  of  the 
Natioaal  Firearms  Act  (NFA).  The 
information  supplied  by  the  applicant 
on  the  form  helps  to  establish  the 
applicant's  eligibility  for  approval  of  the 
request 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit 

Estimated  Number  of  Respondents: 
1.271. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
5.084  hours. 

OMB  Number:  1512-0129. 

Form  Number:  ATF  F  4473  (5300.9) 
PartL 

Type  of  Review:  Extension. 

Title:  Firearms  Transaction  Record, 
Part  I  Over  the  Covmter. 

Description:  This  form  is  used  to^ 
determine  the  eligibility  of  a  person  to 
receive  a  firearm  irom  a  Federal 
Firearms  Licensee.  It  is  also  used  to 
establish  the  identify  of  the  buyer.  The 
form  is  also  used  in  law  enforcement  in 
investigations/inspections  to  trace 
firearms  to  confirm  criminal  activity. 
Implementing  regulations  are  prescribed 
in  27  CFR  78.124. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit 

Estimated  Niunber  of  Recordkeepers: 
6.000.000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1,026,000. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden;  1,026,000  hours. 

OMB  Number:  1512-0387. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5130/5. 

Type  of  Review:  Extension. 

Title:  Principal  Place  of  Business  on 
Beer  Labels. 

Description:  ATF  regulations  permit 
domestic  brewers  who  operate  more 
than  one  brewery  to  show  as  their 
address  on  labels  and  kegs  of  beer,  their 
"principal  place  of  business"  address. 
This  label  option  may  be  used  in  lieu  of 
showing  the  actual  place  of  production 
on  the  label  or  of  listing  all  of  the 
brewer's  locations  on  the  label. 

Respondents:  Business  or  other  for- 
profit. 

Ettima^  Number  of  Recordkeepers: 

172,250. 
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Estimated  Burden  Hours  Per 
Rf^urdkeeper:  3  hours. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
559,791  hours. 

OMB  Number:  1512-0474. 
Recordkeeping  Requirement  ID 
Number:  ATF  REC  5130/5. 
Type  of  Review:  Extension. 
Title:  Principal  Place  ef  Business  on 
Beer  Labels.  • 

Description:  ATF  regulations  permit 
domestic  brewers  who  operate  more 
then  one  brewery  to  show  as  their 
address  on  labels  and  kegs  of  beer,  their 
"principal  place  of  business"  address. 
This  label  option  may  be  used  in  lieu  Of 
showing  the  actual  place  of  production 
on  the  label  or  of  listing  all  of  the 
brewer's  locations  on  the  label. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Burden  Hours  Per 
Respondent:  0  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1512-0490. 
Form  Number:  ATF  F  4473  (5300.24) 
Part  I  (LV)  and  ATF  F  4473  (5300.25 
Part  n  (LV). 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  7570/2. 
Type  of  Review:  Extension. 
Title:  Firearms  Transaction  Record 
Part  I — Low  Volume — Over-the-Counter 
(4473  LV  Part  I);  and  Firearms 
Transaction  Record  Part  D^Low 
Volume — Intrastate  Non-Over-the- 
Counter  (4473  LV  Part  11). 

Description:  ATF  Form  4473  LV  Parts 
I  and  n  is  for  use  only  by  Federal 
firearms  licenses  disposing  of  50  or 
fewer  firearms  per  12-month  period.  It 
is  kept,  at  a  licensees  option,  in  lieu  of 
ATF  F  4473  and  records  of  acquisition 
and  disposition. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Recordkeepers: 
5.000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  1.042  hours. 

OMB  Number:  1512-0520. 

f  onn  Number:  ATF  F  5300.35. 

Type  of  Review:  Extension. 

Title:  Statement  of  Intent  to  Obtain  a 
Handgun. 

Description:  This  form  is  used  to 
establish  the  eligibility  of  the  buyer  to 
determine  if  the  handgun  sale  is  legal, 
prior  to  the  actual  delivery  of  the 
handgun.  This  for  is  retained  by  the 


dealer  for  use  by  the  Office  of 
Enforcement  in  compliance  inspections 
and  criminal  investigations. 
Implementing  regulations  are  prescribed 
in27CFR  178.130. 

Respondents:  Individuals  or 
households.  Business  or  othw  for-profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,000,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  478,300  hours. 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  32(X),  650 
Massachusetts  Avenue,  N.W., 
Washington,  DC  20226. 

OMBReviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202.  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lob  K.  HoUand. 

Departmental  Reports  Management  Officer. 
(PR  Doc.  97-27765  Filed  10-20-97;  8:45  am] 
BIUJNQ  COM  481»-31-l> 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

October  14, 1997. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer. 
Department  of  the  Treasury.  Room  2110, 
1425  New  York  Avenue.  NW.. 
Washington.lX:  20220. 

Internal  Remiue  Service  (KS) 

OMB  Number  1545-1098. 

Regulation  Project  Number:  TD  8418 
Final  (FI-91-86:  FI-90-86;  0-90-91; 
and  FI-1-90). 

Type  of  Review:  Extension. 

Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 

Description:  This  regulation  requires 
state  and  local  governmental  issuers  of 
tax-exempt  bonds  to  rebate  arbitrage 
profita  earned  on  nonpurpose 
investmenU  acquired  with  the  bond 
proceeds.  Issuers  are  required  to  submit 
a  form  with  the  rebate.  Thf>  p>g\dations 
provide  for  several  elections,  all  of 
which  must  be  in  writing. 


Respondents:  Not-for-profit 
institutions,  State,  Local  or  Tribal 
Governments. 

Estimated  Number  of  Respondents/ 
Recordkeepers  3 , 1 00. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  2  hours,  46 
minutes. 

Frequency  of  Response:  On  occasion. 
Other  (at  most  every  5  years). 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8,550  hours. 
OMB  Number:  1 545-1 160. 
Regulation  Project  Number:  CO-93-  ^ 
90  Final. 

Type  of  Review:  Extension. 
Title;  Corporations;  Consolidated 
Returns — Special  Rules  Relating  to 
Dispositions  and  Deconsolidations  of 
Subsidiary  Stock. 

Description:  These  regulations 
prevent  elimination  of  corporate-level 
tax  because  of  the  operation  of  the 
consolidated  returns  investment 
adjustment  rules.  Statements  are 
required  for  dispositions  of  a 
subsidiary's  stock  for  which  losses  are 
claimed,  for  basis  reductions  within  2 
years  of  the  stock's  deconsolidation,  and 
for  elections  by  the  common  parent  to 
retain  the  NOL's  of  a  disposed 
subsidiary. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  Other  (one 
time). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  6,000  hours. 
OMB  Number:  1545-1440. 
Regulation  Project  Number:  INTL-64- 
93  Final. 

Type  of  Review:  Extension. 
Title:  Conduit  Arrangements 
Regulations.  ' 

Description:  This  document  contains 
regulations  relating  to  when  the  district 
director  may  recharacterize  a  financing 
arrangement  as  a  conduit  arrangement 
Such  recharacterization  will  affect  the 
amoimt  of  withholding  tax  due  on 
financing  transactions  that  are  part  of 
the  financing  arrangement.  These 
regulations  will  affect  withholding         - 
agents  and  foreign  investors. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  10  hours. 

Estimated  Total  Recordkeeping 
Burden:  10.000  hours. 
OMB  Number:  1545-1449. 
Regulation  Project  Number:  IA-57- 
94. 
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Type  of  Review:  Extension. 

Title:  Cash  Reporting  by  Court  Clerks. 

Description:  Section  60501(g)  imposes 
a  reporting  requirement  on  criminal 
court  clerks  that  receive  more  than 
$10,000  in  cash  as  bail.  The  IRS  will  use 
the  information  to  identify  individuals 
with  large  cash  incomes.  Clerks  must 
also  furnish  the  information  to  the 
United  States  Attorney  for  the. 
jurisdiction  in  which  the  individual 
charged  with  the  crime  resides  and  to 
each  person  posting  the  bond  whose 
name  appears  on  Form  8300. 

Respondents:  Federal  Government, 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 
Annually. 

Estimated  Total  Reporting  Burden: 
125  hours. 

OMB  Number:  1545-1548. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-40. 

Type  of  Review:  Extension. 

Title:  Late  S  Corporation  Election 
Relief. 

Description:  Revenue  Procedure  97- 
40  provides  that  taxpayers  whose  S 
corporation  election  was  filed  late  (but 
was  filed  within  6  months  of  the 
statutory  due  date,  and  before  a  tax 
return  is  due  for  that  taxable  year)  can 
obtain  late  S  election  relief  by  filing 
Form  2553  and  attaching  a  statement 
explaining  the  reasonable  cause  for  the 
feilure  to  file  a  timely  S  corporation 
election. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Numbar  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (must 
be  done  within  6  months  of  Form  2553's 
due  date). 

Estimated  Total  Reporting  Burden: 
200  hours. 

OMB  Number:  154S-1550. 

Notice  Number:  Notice  97-45. 

Type  of  Review:  Extension. 

Title:  Highly  Compensated  Employee 
Definition. 

Description:  This  notice  provides 
^idance  on  the  definition  of  a  highly 
compensated  employee  within  the 
meaning  of  section  14(q)  of  the  Internal 
Revenue  Code  as  simplified  by  section 
1431  of  the  Small  Business  Job 
Protection  Act  of  1996,  including  an 
employer's  option  to  make  a  top-paid 
group  election  under  section 
414(q)(l)(B)(ii). 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 


Estimated  Number  of  Recordkeepers: 
218,683. 

Estimated  Burden  Hours  Per 
Recordkeeper:  18  minutes. 

Estimated  Total  Recordkeeping ' 
Burden:  65,605  hours. 

OMB  Number:  1545-1551. 

Revenue  Procedure  Numbers: 
Revenue  Procedures  97-36,  97-37,  97- 
38  and  97-39. 

Type  of  Review:  Extension. 

Title:  Changes  in  Methods  of 
Accounting. 

■Description:  The  information 
collected  in  the  four  revenue  procedures 
is  required  in  order  for  the 
Commissioner  to  determine  whether  the 
taxpayer  properly  is  requesting  to 
chuige  ita  method  of  accounting  and  the 
conditions  of  the  change. 

Respondents:  Biisiness  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions,  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12,350. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  17  hours,  20 
minutes. 

Frequency  of  Response:  On  occasion. 
Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  214,144  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-27766  Filed  10-20-97;  8:45  am) 
MUMQ  COW  4«M-01-r 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review, 
Comment  Request 

October  9, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Commenta  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  YoA  Avenue,  NW.. 
Washington,  DC  20220. 


Internal  Rerenue  Service  (ISS) 

OMB  Number:  1545-1222. 

Form  Number:  IRS  Forms  8628, 8635 
and  9383. 

Type  of  Review: 'Revision. 

Title:  Order  Blank  for  Federal  Income 
Tax  Forms  for  "Plan  Only"  Accounts 
(8628);  BPOL  Order  Blank  for  Federal 
Income  Tax  Forms  (8635);  and  Fax 
Order  Blank  (or  BPOL  Reorders  (9383). 

Description:  These  forms  allow  banks, 
post  offices  and  libraries  to  distribute 
tax  forms  and  publications  to  taxpayers 
at  convenient  locations.  Participation  is 
on  a  voluntary  basis  and  done  as  a 
public  service  for  the  Internal  Revenue 
Service. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  iiistitutions. 
Federal  Government,  State,  Local  m 
Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  63,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


rOftit 

Time  per  re- 
sponse 
(mnules) 

8628 „ 

8636 

9383 

3 
« 
6 

Frequency  of  Response:  Aimualiy. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,450  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue. 
NW,  Washington,  DC  20224. 

OA£B  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-27767  Filed  10-21-97;  8:45  am] 
MUINQ  OOOC  030-01-* 


DEPARTMENT  OF  THE  TREASURY 
[Tfeeeury  Directive  Number  12-28] 

Delegation  of  Auttiority  To  Approve 
Use  of  Cash  for  Officiai  Travel 

October  9, 1997. 

1.  PURPOSE.  The  purpose  of  this 
Directive  is  to  delegate  authority  to 
heads  of  bureaus  to  approve  all  cash 
purchases  of  passenger  transportation 
services. 

2.  DELEGATION.  This  Directive 
delegates  to  heads  of  bureaus,  the 
Deputy  Assistant.Secretary 
(Administration),  and  the  Inspector 
General,  the  authority  to  approve  all 
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cash  purchases  of  passenger 
transportation  services,  including 
instances  where  a  Federal  traveler  has 
£uled  to  use  a  Government 
Transportation  Request  (GTR).  • 
Government  Travel  Account  (GTA),  or 
contractor-issued  Government  employee 
charge  card.  This  delegation  is  in 
accordance  with  41  CFR  101-41.203. 
For  purposes  of  this  Directive,  the  term 
"bureau"  includes  Departmental  Offices 
(DO)  and  the  Office  of  Inspector  General 
(OIG). 

3.  REDELEGATTON. 

a.  The  authority  to  approve  cash 
purchases  in  excess  of  Si  00  may  be 
redelegated  to  the  Bureau  Chief 
Financial  Officer,  or  the  equivalent 
management  official  at  regional 
locations.  No  further  redelegation  shall 
be  permitted. 

b.  The  authority  to  approve  cash 
purchases  of  SlOO  or  less  when  approval 
is  required  by  41  CFR  101-41.203-2 
may  be  redelegated  without  limitation. 

c.  All  redelegations  shall  be  in 
writing,  and  copies  of  the  redelegations 
shall  be  retained  to  permit  examination 
by  General  Services  Administration 
(GSAj  audi  ton. 

4.  GUIDELII^S. 

a.  As  long  as  the  conditions  set  out  in 
41  CFR  101-41.203  are  met,  bureau 
heads  may,  in  limited  circumstances, 
approve  the  use  of  cash  to  procure 
emergency  or  nonemergency 
transportation  services  costing  more 
than  SlOO.  In  the  interest  of  promoting 
good  cash  management,  all  other 
methods  of  disbursement  should  be 
considered  before  providing  cash. 
Approval  shall  be  granted  only  when 
sufficient  justification  has  been 
documented.  In  nonemergency 
situations,  authorization  to  use  cash  in 
excess  of  SlOO  should  be  obtained  prior 
to  travel. 

b.  To  justify  the  use  of  cash  in  excess 
of  SlOO  instead  of  a  Government 
provided  method  of  payment  when 
procuring  passenger  transportation 
services,  both  the  bureau  head  (or 
designated  representative)  and  the 
traveler  shall  certify  on  the  travel 
voucher  the  reasons  for  such  use. 

c.  41  CFR  101-41. 203-2(b)(l)(i) 
requires  that  the  agency  determine  if  the 
use  of  cash  was  due  to  an  emergency  or 
another  reason.  Bureaus  shall  establish 
guidelines  for  approval  of  cash 
purchases  in  excess  of  SlOO  and 
determine  if  the  use  of  cash  is  due  to: 
(*)  Emergency  circumstances  where  use 
of  a  GTR,  contractor- issued  Government 
employee  charge  card,  or  GTA  was  not 
possible,  or  (b)  failure  of  the  bureau  to 
advise  new  employees  and/or  invited  or 
infrequent  travelers  of  proper 


procedures  for  purchasing 
transportation  services. 

d.  Cash  purchases  of  transportation 
services  in  excess  of  SlOO  in 
nonemergency  circiunstances  shall  be 
discouraged  and  kept  to  a  minimum.  If 
a  cash  purchase  is  determined  to  have 
been  made  under  a  nonemergency 
circumstance,  reimbursement  shfidl  be 
limited  to  the  cost  which  would  have 
been  properly  chargeable  to  the 
Government  if  the  transportation 
services  had  been  prociired  using  one  of 
the  Government-provided  methods  of 
procurement.  Cash  shall  not  be  used  to 
circumvent  the  use  of  city-pair 
contracts. 

e.  Bureaus  shall  establish  procedures 
to  encoiurage  travelers  to  use  a  GTR. 
contractor- issued  Government  employee 
charge  card,  or  GTA  instead  of  cash  to 
purchase  passenger  transportation 
services.  Use  of  a  credit  card  other  than 
the  contractor-issued  Government 
employee  charge  card  or  use  of  travelers 
checks  shall  be  considered  the 
equivalent  of  cash  and  subject  to  the 
SlOO  limitation. 

f.  Cash  purchases  of  transportation 
services  costing  more  than  SlO  but  not 
more  than  SlOO  may  be  approved  if  no 
Government  provided  method  of 
payment  is  practical.  Bureaus  are 
authorized  to  implement  the  guidance 
set  forth  in  41  CFR  101-^1.203-2. 

g.  Travelers  using  cash  to  purchase 
individual  passenger  transportation 
services  shall  procure  such  services 
directly  from  the  carrier  or  from  travel 
agents  under  GSA  contract.  They  shall 
account  for  those  expenses  on  their 
travel  vouchere  and  furnish  passenger 
coupons  or  other  evidence,  as 
appropriate.  Furthermore,  travelers  shall 
assign  to  the  Government  the  right  to 
recover  any  excess  payments  involving 
carriers'  use  of  improper  rates.  That 
assignment  must  be  preprinted  or 
otherwise  annotated  on  the  travel 
voucher  and  shall  be  initialed  by  the 
traveler. 

h.  Each  bureau  shall  apprise  travelers 
using  cash  to  procure  passenger 
transportation  services  of  the  provision 
of  FPMR  101-41.209-4  concerning  a 
carrier's  liability  for  liquidated  damages 
because  of  failure  to  provide  confirmed 
reserved  space. 

i.  Travelers  using  cash  to  procure 
passenger  transportation  services  shall 
adhere  to  the  r^ulations  at  41  CFR  301- 
3.6  regarding  the  use  of  U.S.  flag  vessels 
and  air  carriers. 

j.  Should  a  traveler  make  repe&ted 
cash  purchases  without  just  cause  or 
deliberately  attempt  to  cimunvent  use 
of  GSA  contract  air  or  rail  service  for 
personal  convenience,  the  bureau  may 
send  all  documents  related  to  the  travel 


to  the  GSA  Board  of  Contract  Appeals, 
18th  and  F  Streets.  NW,  Washington,  DC 
20548,  for  a  decision  on  the  traveler's 
right  to  reimbursement  as  provided  in 
31  U.S.C.  3702. 

5.  RECORDKEEPING.  Travel  vouchers 
shall  be  maintained  in  the  bureau  to  be 
available  for  site  audit  by  GSA  auditora. 
General  Records  Schedule  9.  "Travel 
and  Transportation  Records."  provides 
instructions  for  the  disposal  of  travel 
vouchere.  GSA,  Transportation  Audit 
Division  (FWA)  will  report  suspected 
travel  management  errors  and/or 
misroutings  which  result  in  higher 
travel  costs  to  the  Government  to  the 
appropriate  bureau  travel  manager  for 
appropriate  action. 

6.  REPORTING  REQUIREMENTS. 
After  the  traveler  has  been  reimbursed 
for  a  cash  purchase,  copies  of  the  travel 
authorization,  ticket  coupons,  and  any 
ticket  refund  applications,  or  Standard 
Form  1170.  "Redemption  of  Unused 
Tickets."  shall  be  forwarded  for  audit  to 
the  GSA.  Transportation  Audit  Division 
(FWA),  Attention:  Code  E.  Washington, 
DC  20405. 

7.  AUTHORFFY.  41  CFR  101-41.203- 
2. 

8.  REFERENCE.  41  CFR  Part  301-3.6 
and  301-15. 

9.  EXPIRATION  DATE.  This  Directive 
shall  expire  three  yeara  from  the  date  of 
issuance  unless  superseded  or  cancelled 
prior  to  that  date. 

10.  OFFICE  OF  PRIMARY  INTEREST. 
Office  of  Accounting  and  Internal 
Control,  Office  of  the  Deputy  Chief 
Financial  Officer,  Office  of  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer. 

Nancy  Kilkfer, 

Assistant  Secretary  for  Management  and 
Chief  Financial  Officer. 

IFR  Doc.  97-27824  Filed  10-2O-97;  8:45  am] 

■axsio  COM  4t10-lS-P 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Directive  Number  12-32] 

Daiagation  of  Authority  Concaming 
Paraonnal  Security 

October  15, 1997. 

1.  Delegation.  Purauant  to  section  5  of 
Treasury  Order  (TO)  102-17. 
"Delegation  of  Authority  Concmning  the 
Personnel  Security-Propem,"  this 
Directive  redelegates  to  the  Director, 
Office  of  Security,  the  authority  to 
exercise  and  perform  all  duties,  rights, 
powera.  and  obligations  delegated  by 
that  Order.  This  includes  the  authority 
to  make  all  determinations  and 
appointments  and  to  issue  any 
regulations  required  to  implement  the 
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Department's  personnel  security 
program  established  in  TO  102-17 
(hereafter ' '  personnel  security 
program"),  excei^t: 

a.  any  matter  in  which,  by  law. 
executive  order,  or  regulation  of  outside 
agencies,  the  personal  decision  of  the 
head  of  the  agency  or  principal  deputy 
is  required;  «ad 

b.  the  Assistant  Secretvy 
Management  and  Chief  Financial  Officer 
shall  appoint  members  of  any  security 
appeals  panel  convened  pursuant  to 
section  5-2  of  Executive  CMer  (E.O.) 
12968.  "Access  to  Classified 
Information." 

2.  Redelegation. 

a.  The  Director,  Office  of  Security, 
shall  redelegate  to  bureau  heads  and  the 
Inspector  General  the  authority  to 
perform  the  operating  functions  relating 
to  personnel  security,  except  as  stated  in 
paragmph  2.c.  and  Section  4  below,  but 
including: 

(1)  the  designation  of  position 
sensitivity;  and 

(2)  maldng  determinations  of 
eligibility  for  access  to  classified 
information,  and  the  consequent 
granting,  suspending,  denying,  and 
revoking  of  access  to  classified 
information,  in  conformity  with  the 
provisions  of  E.O.  12968; 

b.  Any  authority  so  delegated  to  a 
buieeu  heed  or  the  Inspector  Genwal 
may  be  further  redelegated,  with  the 
concurrence  of  the  Director,  Office  of 
Security,  within  bureau  headquartns  or 
the  Office  of  Inspector  Genial. 

c.  The  Assistant  Director  (Personnel 
Security).  Office  of  Security,  shall 
perform  the  operating  functions  relating 
to  personnel  security  for  the 
Departmental  Offices. 

3.  Responsibilities.  The  Director. 
Office  of  Security,  serves  as  the 
principal  adviser  to  the  Assistant 
Secretary  Management  and  Chief 
Financial  Officer  with  respect  to  the 
Department's  peraoimel  security 
program,  and  shaU: 

a.  define  the  operating  functions 
relating  to  personnel  security  and 
prescribe  uniform  policies  and  general 
procedures  in  Treasury  Department 
Publication  (TD  F)  71-10.  "Departinent 
of  the  Treasury  Security  Manual;" 

b.  save  as  a  member  of,  and  chair, 
any  security  appeals  panel  convened 
punuant  to  section  5.2  of  E.O.  12968; 

c.  be  responsible  for  overseeing  and 
implementing  the  National  Industrial 
Seinirity  Program  within  the  Department 
punuant  to  E.0. 12829.  "National 
Industrial  Security  Program." 
concerning  contractors,  subcontractora, 
vendon,  and  suppliers  requiring  access 
to  classified  infonnation  or  material; 


d.  conduct  periodic  evaluations  of 
implementation  and  administration  of 
the  personnel  security  program 
throughout  the  Department; 

e.  represent  the  Department  on  all 
interagency  committees  and  act  as 
liaison  with  the  Security  Policy  Board, 
Federal  agencies,  and  the  White  House 
concerning  personnel  security  matters; 
and 

f.  act  as  liaiscm  with,  the  Department 
of  Energy  on  all  matters  pntaining  to 
clearances  for  access  to  information 
designated  "Restricted  Data"  or 
"Formerly  Restricted  Data"  pursuant  to 
the  Atomic  Energy  Act  of  1954,  as 
amended. 

4.  Reserved  Functions.  The  following 
functions  are  reserved  to  the  Director, 
Office  of  Security,  and  may  not  be 
redelegated  outside  of  the  Office  of 
Security: 

a.  receiving  all  reports  of 
investigations  involving  loyalty  matters 
on  Department  of  the  Treasury 
employees  and  potential  employees, 
and  directing  such  mattere  to 
appropriate  authorities  for  processing  or 
resolution; 

b.  ayiiTning  jurisdiction  for  all  cases 
within  the  Department  involving  a 
potential  determination  that  an 
employee  should  be  suspended, 
reassigned,  or  terminated  on  the 
grounds  that  such  action  is  necessary  in 
the  interests  of  the  national  security 
punuant  tqE.0. 10450,  "Security 
Requirements  for  Government 
Employment,"  and  5  U.S.C.  7532; 

c.  making  disclosure  determinations 
concerning  loyalty  information 
contained  in  personnel  security  files 
throughout  the  Department  puntiant  to 
31  CFR  Part  1,  including  requests  for 
disclosiue  tmder  the  Freedom  of 
Information  Act  or  Privacy  Act  (5  U.S.C. 
552  and  552a);  and 

d.  designating  position  sensitivity  and 
making  determinations  of  eli^^ility  for 
access  to  classified  information,  and  tke 
consequent  granting,  suspending, 
denying,  and  revoking  of  access  to 
classified  information,  in  conformity 
with  the  provisions  of  E.0. 12968.  for 
the  following  positions: 

(1)  all  presidential  appointees  in  the 
Department  requiring  confirmation  by 
the  Senate,  and  the  Inspector  General,  to 
the  extent  of  the  Department's  authority 
with  respect  to  these  officials; 

(2)  heads  of  bureaus  and  their  first 
deputies;  and 

(3)  bureau  security  officera  and  any 
official  to  whom  the  authority  to  grant 
security  clearances  has  been  delegated. 

5.  Special  Assistant  To  The  Seaetaiy 
(National  Seciiity).  The  responsibilities 
of  the  Special  Assistant  to  the  Secretary 


(National  Security)  are  not  affected  by 
this  Directive. 
6.  Authorities. 

a.  E.0. 10450.  "Security  Requirements 
for  Government  Employment."  dated 
April  27, 1953.  as  amended. 

b.  E.0. 12968,  "Access  to  Qassified 
Information."  dated  August  2. 1995. 

c.  E.0. 12958,  "Classified  National 
Security  Information,"  dated  October 
17, 1995.  as  amended. 

d.  E.0. 12829.  "National  Industrial 
Security  Program."  dated  January  6.  < 
1993,  as  amended. 

e.  5  U.S.C  7531-7533. 

t  TO  102-17,  "Delegation  of 
Authority  Concerning  the  Persoimel 
Security  Pro-am."  dated  May  2, 1996. 

7.  Refetences. 

a.  TD  P  71-10,  "Department  of  the 
Treasury  Security  ManuaL" 

b.  The  Atomic  Energy  Act  of  1954  (42 
U.S.C  2011). 

c.  Presidratial  Decision  Directive  29, 
"Security  Policy  Coordination,"  dated 
September  16, 1994. 

8.  Cancellation.  TD  12-32, 
"Delegation  of  Authority  Concerning 
Personnel  Security,"  dated  January  10. 
1995.  is  superseded. 

9.  Expiiatitm  Date.  This  Directive 
expires  three  yean  after  the  date  of 
iffjo^^inf^a  imless  cancelled  or  superseded 
bythatd^a. 

10.  Oj^Sce  of  Prixaaiy  btterest  Office 
of  Security.  Office  of  the  Assistant 
Secretary  fbr  Management  and  Chief 
Financial  Officer. 

Nancy  Killeftr. 

Assistant  Secretary  for  and  QUefFinaitcial 

Officer. 

IFR  Doc.  97-27823  Filed  10-20-97;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 


[iNTL-112-8q 

Propoaad  CoHactlon;  Cofmnant 
Raquast  for  Ragutotion  Projact 

AOBCY:  Internal  Revalue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  infbnnaticHi 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C  3506(cX2XA)). 
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Cunently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  INTL-112-«8  (TD  8337). 
Allocation  and  Apportionment  of 
Deduction  for  State  Income  Taxes 
(S  1.861-8(eM6)). 

0ATC8:  Written  comments  should  be 
received  on  or  before  December  22, 1997 
to  be  assured  of  consideradon. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Ck)nstitution 
Avenue  NW.,  Washington.  DC  20224. 
P0«  FURrrHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  diraeted  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLaeiTAAY  MFOfMATKM: 

Title:  Allocation  and  Apportionment 
of  Deduction  for  State  Income  Taxes. 

OMB  Number:  1545-1224. 

Regulation  Pnject  Numbar:  ItfTL- 
112-M. 

Abatruct:  This  regulation  provides 
guidance  on  when  and  how  the 
deduction  for  state  income  taxes  is  to  be 
allocated  and  apportioned  between 
gross  income  from  sources  within  and 
without  the  Onited  States  in  order  to 
determine  the  amount  of  taxable  income 
from  those  sources.  The  reporting 
requirements  in  the  regulation  aBect 
those  taxpayers  claiming  foreign  tax 
credits  who  elect  to  use  an  alternative 
method  from  that  described  in  the 
regulation  to  allocate  and  apportion 
deductions  for  state  income  taxes. 

Current  Actions:  Theie  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Biisiness  or  othflr  for- 
profit  organizations. 

Estjmated  Number  of  Respondents- 
1.000. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden    ■ 
Hours:  1,000. 

The  foUowing  paragraph  appUes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  pwson  is  not  required  to 
respond  to.  a  collection  of  infonnation 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  matnri^] 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidoitial, 
as  required  by  26  U.S.C  6103. 
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Kequeal  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are   . 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  Cor  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  :iutomated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  IS.  1097. 
GaiTkk  R.  Shear, 
IBS  RepttrU  Cleamnce  Officer. 
[FR  Doc  97-27886  Fflsd  10-2t>-97;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
Internal  RevMMM  SsnHoe 

Propoeed  Coliection;  Comment 
Request  for  Regulation  Project 

AQEMCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Fedafal  agencies  to  take  this 
ogportimity  to  comment  on  proposed 
and/or  continuing  infonnation 
collections,  as  required  by  the 
Paperwoit  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2XA)). 

Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation.  FI-43-94  (TD  8649), 
R^ulations  Under  Section  1258  of  the 
Internal  Revenue  Code  of  1986;  Netting 
Rule  for  Certain  Conversion 
Transactions  (§  1.1258-1). 
DATES:  Written  conunents  should  be 
received  on  or  before  December  22, 1997 
to  be  asstued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to.Geniqk  R.  Shear,  Internal  Revenue 
Service,  room  5571,  lHl«Constitution 
Avenue  NW..  Washington.  DC  20224. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection ' 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Litemfcl  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW.,  Wasldngton,  DC  20224. 

SUPPI^MEMTARY  INFORMATION: 

Title:  Regulations  Under  Section  1258 
of  the  Internal  Revenue  Code  of  1986; 
Netting  Rule  for  Certain  ConversicMi 
Transactions. 

OMB  Number:  1545-1452. 
Regulation  Project  Number:  FI-43-94. 
Abstract:  Internal  Revenue  Code 
section  1258  recharacterizes  capital 
gains  from  conversion  transactions  as 
ordinary  income  to  the  extent  of  the 
time  value  element.  This  regulation 
provides  that  certain  gains  and  losses 
may  be  netted  for  purposes  of 
determining  the  amount  of  gain 
recharacterized.  To  be  eligible  for 
netting  relief,  the  taxpayer  must  identify 
on  its  books  and  records  all  the 
positions  that  are  j)art  of  the  convocsion 
transaction.  This  must  be  done  before 
the  close  of  the  day  on  which  the 
positions  become  part  of  the  conversion 
transaction. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
50.000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Total  Aimual  Burdat 
Hours:  5,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  fin*  Commenls 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB  ^.^^ 
approval  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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agency,  including  whether  the 
information  diall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
piifiitnige  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  fnovide  information. 

Approved:  October  IS,  1997. 
Gairkk  R.  Stear, 
IRS  Reports  Clearimce  Officer. 
(FR  Doc.  97-27867  Filed  10-20-97;  8:45  am] 
k  OOOC  4S»-tl-U 


OMB  Number.  1545-1299. 
Regulation  Project  Number:  IA-54- 


DEPARTMENT  OF  THE  TREASURY 
hfitamai  Revenue  Servtce 

[IA-64-M1 

Propoeed  Collection;  Comment 
Request  for  Regulation  Project 

AOCNCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  efEnt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)]. 

Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation.  IA-54-90  (TD  8459), 
Settlement  Funds  (§§  1.468B-1, 1.468B- 
2, 1.468B-3,  and  1.468B-5. 
DATES:  Written  comments  should  be 
received  on  or  before  December  22, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  commrats 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  VTORMATION  CONTACT: 
Requests  for  additional  information  at 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5560, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224- 

SUPWJMCNTARY  INTORMATION: 
Title:  Settlement  Funds. 


90. 

Abstract:  This  regulation  prescribes 
reporting  requirements  for  settlement 
funds,  which  are  funds  established  or 
approved  by  a  governmental  authority 
to  resolve  or  satisfy  certain  liabilities, 
such  as  those  involving  tort  or  breech  of 
contract  The  regulation  relates  to  the 
tax  treatment  of  transfers  to  these  funds, 
the  taxation  of  income  earned  by  the 
funds,  and  the  tax  treatment  of 
distributions  made  by  the  funds. 

Current  Actions:  There  is  no  change  to 
thin  ^nrinting  r^ulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  not-for- 
profit  institutions,  fenns,  and  Fednal, 
state,  local,  or  tribal  governments. 

Estimated  Number  of  Respondents: 
1,500. 

Estimated  Time  Per  Respondent:  2 
hotirs,  22  minutes. 

Estimated  Total  Arutual  Burden 
Hours:  3.542. 

The  following  paragraph  applies  to  all 
of  the  collections  of  infumation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  coliection  of  information 
unless  the  collection  of  infonnation 
displays  a  valid  OMB  control  number. 

Books  or  records  r^ating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Fi^*— *  Ear  Comments 

Oonmients  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utilitjr, 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
infonnation;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUecteid;  (d)  ways  to 
mfnimiga  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
ipaintwimnrft,  and  purdiase  of  services 
to  provide  infonnation. 


Approved:  October  IS,  1997. 
Garrick  R.  Sbaar, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-27868  Filed  10-20-97;  8:4S  am] 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[EE-81-8q 

Propoeed  Collection;  ConMnent 
Request  For  Regulation  Project 

AOENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  efibrt 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(cK2XA)). 

Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  EE-81-68  (T.D.  8599), 
Deductions  for  Transfers  of  Property 
(§1.83-6(a)); 

DATES:  Written  comments  should  be 
received  on  or  before  December  22, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avuiue  NW..  Washington.  DC  20224. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  MFORMATKM: 

Title:  Deductions  for  Transfers  of 
Property. 

OMB  Number  1545-1448. 

Regulation  Project  Number  EB-81- 
88. 

Abstract:  Section  1.83-6(a)  of  the 
regulation  provides  that  when  property 
is  transferred  in  connection  with  the 
performance  of  services,  the  recipient  of 
service  may  claim  a  deduction  for  the 
amount  included  as  compensation  in 
the  gross  income  of  the  service  provider. 
The  service  provider  will  be  deemed  to 
have  included  an  amount  in  gross  ^ 

income  if  the  service  recipient  provides 
a  timely  Form  W-2  or  1099,  as 
appropriate. 
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Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
and  farms. 

The  estimated  annual  burden  of 
reporting  will  be  reflected  in  the 
reporting  requirements  for  Forms  W-2 
and  1099-MISC. 

The  foUomng  paragraph  applies  to  all 
of  the  collections  of  information  covered 
,by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  ON4B  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 

Eublic  record.  Comments  are  invited  on: 
i)  whether  the  collection  of  information 
Is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  fbnns  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  cists  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  Octobv  10, 1897. 
G«TkkK.SiMv. 

mS  Reports  awuvnce  Officer. 

IFR  Doc  97-27869  Filwi  10-20-^7;  8:45  am] 


ACnOM:  Notice  and  request  for 
comments. 


OEPARTMEKT  OF  T»JE  TREASURY 

imamal  RevwuM  Service 
fPS-78-ei) 

Propoeed  Collecl»ow;  Conwwm 
Requeet  for  RegMlelluii  Project 

AQCNCY.  Intemal  Ravenue  Service  (IRS). 
Traasuiy. 


SUMMARY;  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 

Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  PS-78-91  (TD  8430). 
Procedure  for  Monitoring  Compliance 
With  Low-Income  Housing  Credit 
Requirements  (§  1.42-5). 
DATES:  Written  comments  should  be 
received  on  or  before  December  22, 1997 
to  be  assured  of  consideration. 
AOORESSes;  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  llli  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  hitemal  Revenue  ' 
Service,  room  5569, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMEMTARY  INFORMATION: 

Title:  Procedure  for  Monitoring 
Compliance  With  Low-Income  Housing 
Credit  Requirements. 

OMB  Number:  1545-1291. 
Regulation  Project  Number  PS-7*- 
91. 

Abstract  The  low-income  housing 
credit  under  Internal  Revenue  Code 
section  42  is  allowable  only  if  the  owner 
of  a  qualified  low-income  building 
receives  an  allocation  from  a  state  or 
local  housing /Todit  agency,  unless  the 
building  is  exempt  under  Code  section 
42(h)(4)(B).  This  regulation  requires 
state  allocation  plans  to  provide  a 
procedure  for  state  and  local  housing 
credit  agencies  to  monitor  for 
compliance  with  the  requirements  of 
Code  section  42  and  report  any 
noncompliance  to  the  IRS. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individual  or 
households,  not-for-profit  institutions.  • 
and  state,  local  or  tribal  eovemments. 

Estimated  Number  of  Respondent: 
5,000. 

Estimated  Time  Per  RespondaH:  3 
hours.  45  minutes. 

Estimated  Total  Annual  Burden 
Hours:  18,750. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  10. 1997. 
GuTick  R.  Shau-, 
fflS  Reports  Oeamnce  Officer. 
IFR  Doc  97-27870  Filed  10-20-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Request  for  Revenue  Procedure  97-4t 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  reqiiired  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C  3506(cM2KA)). 
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Currently,  the  IRS  is  soliciting 
comments  concerning  Revenue 
Procedure  9^-48,  Automatic  Relief  for 
Late  S  Corporation  Elections. 
DATES:  Written  comments  should  be 
received  on  or  before  E)ecember  22, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  EX:  20224. 

SUPPLEMENTARY  MFORMATKM: 

Title:  Automatic  Relief  for  Late  S 
Corporation  Elections. 

OMB  Number:  1545-1562. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-48. 

Abstract:  The  Small  Business  Job 
Protection  Act  of  1996  provides  the  IRS 
with  the  authority  to  grant  relief  for  late 
S  corporation  elections.  This  revenue 
procedure  provides  that,  in  certain 
situations,  taxpayers  whose  S 
corporation  election  was  filed  late  can 
obtain  relief  by  filing  Form  2553  and 
attaching  a  statement  explaining  that  the 
requirements  of  the  revenue  procedure 
have  been  met 

Ciurent  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Aimual  Burden 
Hours:  100. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  musfbe 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 


request  for  OMB  approval.  All 
■comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technolc^; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  9, 1997. 
Garrick  R.  Shear, 
IRS  Reports  CleartuKX  Office. 
(FR  Doc.  97-27871  Filed  10-2(^-47;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Commissioner's  Advisory  Group: 
PubHc  Meeting 

AOBICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  public  meeting  of 

Commissioner's  Advisory  (koup. 

SUMMARY:  Public  meeting  of  the 
Commissioner's  Advisory  Group  (CAG) 
will  be  held  in  Washington,  D.C. 
DATES:  The  meeting  wall  be  held 
November  6,  l9d7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Merci  del  Tore  at  (202)  622-5081  (not 
a  toll-free  number). 

SUPPLEMENTARY  MF0RMAT10N:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988). 
that  a  public  meeting  of  the  CAG  will  be 
held  on  November  6. 1997,  beginning  at 
9  a.m.,  in  Room  3313,  main  IRS 
building.  1111  Constitution  Avenue. 
NW.,  Washington,  DC.  20224. 

The  agenda  will  include  the  following 
topics:  various  IRS  issue  updates  and 
reports  by  the  CAG  subgroups  on 
notification  of  Appeals  rights  and 
process:  customer  service  initiatives; 
small  business  issues  and  initiatives; 
education  and  training  initiatives;  and, 
Federal  tax  deposit  rules. 

Note:  Last  minute  changes  to  tlie  agenda  or 
order  of  topic  diacnssion  are  possible  and 
could  prevent  effsctive  advance  notice. 


The  meeting  v«rill  be  in  a  room  that 
accommodates  approximately  50 
people,  including  CAG  members  and 
IRS  officials.  Due  to  the  limited 
conference  space  and  security 
specifications,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Lorenza  Wilds.  Ms.  Wilds  can  be 
reached  at  (202)  622-6440  (not  toll-free). 
Attendees  are  encouraged  to  arrive  early 
to  allow  enough  time  to  clear  security  at 
the  1111  Constitution  Avenue.  NW 
entrance. 

If  you  would  like  to  have  the  CAG 
consider  a  written  statement,  please  call 
(202)  622-5081  or  write:  Merci  del  Toro. 
Office  of  Public  Liaison.  C:I,  Internal 
Revenue  Service,  1111  Constitution 
Avenue.  NW.,  Room  3308 IR. 
Wa^ington,  D.C.  20224. 

Dated:  October  9, 1997 
KOchael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc.  97-27872  Filed  10-2(K-97:  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  tfte  Future  of 
VA  tuNig-Term  Care;  Meeting 

The  Department  of  Veterans  AfEairs 
gives  notice  that  a  meeting  of  the 
Advisory  Committee  on  the  Future  of 
VA  Long-Term  Care  will  be  held  on 
November  6-7. 1997,  at  the  Department 
of  Veterans  Affairs,  in  Room  230, 
located  at  810  Vermont  Avenue,  NW. 
Washington.  DC.  The  purpose  of  the 
Committee  is  to  provide  professional 
advice  on  the  present  scope  and 
structure  of  VA's  long-term  care 
services,  and  about  changes  necessary  to 
ensure  that  services  are  available  and 
efiiective  in  a  future  healthcare  setting. 
The  Committee  will  begin  at  8:30  aun. 
(EOT)  and  continue  imtil  5:00  p.m. 
(EOT)  on  November  6  and  will  begin  at 
8:30  a.m.  (EDT)  and  continue  until 
12:00  noon  (EDT)  on  November  7. 

The  agenda  for  November  6  will  cover 
issues  of  investment  in  institutional  and 
noninstitutional  long-term  care  services, 
sub-acute  care  in  long-term  care 
settings,  enriched  housing  options  for 
those  in  need  of  assisted  living,  and  care 
management  for  a  long-term  care 
population. 

On  November  7  the  Committee  will 
continue  to  review  long-term  care 
investment  strategies  and  will  discuss 
priorities  for  facility  construction. 

The  meeting  will  be  open  to  the 
public.  Those  wishing  to  attend  should 
contact  Jacqueline  Holmes,  Program 
Assistant,  Geriatrics  and  Extended  Care 
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Strategic  Healthcare  Group  at  202-273- 
8539  not  later  than  October  31, 1997. 

DatMi:  Octobw  14. 1M7.         ^ 

By  diraction  of  the  Sacretary-Decignate. 

Hoyward  Baaairter, 

Committee  Management  Officer. 

[FR  Doc.  97-27764  Filed  10-20-97;  8:45  am] 
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Protection  Agency 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  88 

[AftlS-FRL-«90e-q 

RIN2060-AF76 

Control  of  Emissions  of  Air  Pollution 
From  Highway  Hsevy-Outy  Engines 

AQBICV:  Environmoital  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

WMMARY;  The  new  standards  and 
related  provisions  contained  in  this 
final  rule  wiU  result  in  significant 
progress  throughout  the  country  in 
protecting  public  health  and  the 
enviroiunent.  In  this  action,  EPA  is 
adopting  a  new  emission  standard  and 
related  provisions  for  diesel  heavy-duty 
engines  (HDEs)  intended  for  highway 
operation,  beginning  with  the  2(X)4 
model  year.  Tlie  new  standard 
represents  a  large  reduction 
(approximately  50  percent)  in  emission 
of  oxides  of  nitrogen  (NOx),  as  well  as 
reductions  in  hydrocarbons  (HC)  from 
diesel  trucks  and  buses.  The  reduction 
in  NO.  will  also  result  in  significant 
reductions  in  secondary  nitrate 
particidate  matter  (PM)  in  areas  where 
levels  of  nitrate  PM  are  high.  For  diesel 
HDEs,  EPA  is  also  finalizing  changes  to 
the  existing  averaging,  banking,  and 
trading  program  that  provide  additional 
flexibility  for  manufacturers  in 
compl3ring  with  the  stringent  new 
standards.  EPA  is  also  adopting  several 
provisions  to  increase  the  durability  of 
emission  controls,  help  ensure  proper 
levels  of  maintenance,  and  prevent 
tampering,  including  during  engine 
rebuilding.  The  resulting  emission 
reductions  will  translate  into 
significant,  long-term  improvements  in 
air  quality  in  many  areas  of  the  U.S. 
This  will  provide  much-needed 
awaistanre  to  states  and  regions  facing 
ozone  and  particulate  air  quality 
problems  that  are  causing  a  range  of 
adverse  health  effects  for  their  citizens, 
especially  in  terms  of  respiratory 
impairment  and  related  illnesses. 

Although  EPA  proposed  new 
standards  and  related  averaging, 
banking,  and  trading  provisions  for  otto- 
cycle  HDEs  (e.g.,  gasoline-fueled 
engines),  EPA  is  not  taking  final  action 
for  that  category  of  engines  at  this  time. 
EPA  received  several  conunents  urging 
the  Agency  to  adopt  more  stringent 
control  measures  for  these  engines  than 
those  proposed  in  the  NPRM  Qime  27, 
1996).  EPA  continues  to  evaluate  the 
conunents  received  regarding  otto-cycle 
engines  and  plans  to  issue  a 


Supplemental  Notice  of  Proposed 
Rulemaking  to  address  otto-cycle 
engines  specifically. 

DATES:  This  regiUation  is  effective 
December  22, 1997.  The  incorporation 
by  reference  of  a  certain  publication 
listed  in  the  regulations  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
December  22, 1997. 

ADDRESSES:  Materials  relevant  to  this 
final  rule  have  been  placed  in  Public 
Docket  No.  A-95-26.  The  docket  is 
located  at  the  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency,  401 
M  Stieet  SW.  Washington,  DC  20460 
(Telephone  202-280-7548;  Fax  202- 
260-4400)  in  Room  M-1500.  Waterside 
Mall,  and  may  be  inspected  weekdays 
between  8:00  a.m.  and  5:30  pan.  A 
reasonable  fae  may  be  charged  by  EPA 
for  copying  docket  materials. 

FOR  RMTHER  SiFORMATION  CONTACT: 

Chris  Lieske,  U.S.  EPA,  Engine 
Programs  and  Compliance  Division, 
2565  Plymouth  Rd. ,  Ann  Arbor, 
Michigan  48105.  Telephone:  (313)  668- 
4584.  Fax:  (313)  741-7816. 

SUPPt^MENTARY  INFORMATION: 
Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  that  sell  new  motor 
vehicles  heavy-duty  engines  in  the 
United  States  and  entities  who  rebuild/ 
remanufactiue  such  engines.  Regulated 
categories  and  entities  include: 


Category 


Industry 
Industry  , 


Examples  of 
reguialad  entities 


New  motor  vehicie  heavy- 
duty  engme  mamifaciur- 
ers. 

Heavy-duty  engine  retxjild- 
eraAemanuiacturers. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
activities  are  regulated  by  this  action. 
]rou  should  carefully  examine  the 
applicability  criteria  in  40  CFR  86.094- 
1  and,  for  engine  rebuilders/ 
remanufacturers,  §  86.004-40  of  the 
rule.  If  you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
MFORMATKM  CONTACT  section. 


Obtaining  Electnmic  Copies  of  the 
Regulatory  Documents 

The  preamble.  Summary  and  Analysis 
of  Comments,  regulatory  language  and 
Regulatory  Impact  Analysis  are  also 
available  electronically  fit>m  the  EPA 
Internet  Web  site.  This  service  is  free  of 
charge,  except  for  any  cost  you  already 
incur  for  internet  connectivity.  The 
electronic  Federal  Register  version  is 
made  available  on  the  day  of 
publication  on  the  primary  Web  site 
listed  below.  The  EPA  Office  of  Mobile 
Sources  also  publishes  these  notices  on 
the  secondary  Web  site  listed  below. 

Internet  (Web) 

http://www.epa.gov/docs/fsdrgstr/EPA- 

AOU 
(either  select  desired  date  or  use  Search 

feature) 

http://www.epa.gov/OMSWWW/ 
(look  in  What's  New  or  under  the 
specific  rulemaking  topic) 
Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  dociunent  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

Outline  and  List  of  Acronyna 

The  Supplementary  Information 
section  of  this  final  rule  is  organized  as 
follows: 

L  Introduction/Summary  of  Proposal 
n.  Need  for  Control  and  Air  Qu^ty  Benefits 
of  This  Rule 

A.  Ozone 

B.  Particulate  Matter 

m.  Content  of  the  Final  Rule 

A.  Emission  Standards 

1.  Standard  Levels 

2.  1999  Review 

3.  NMHC  Measurement 

4.  Non-Conformance  Penalties 

B.  In-Use  Emissions  Control  Elements 

1.  Useful  Ufe 

2.  Emissions  Related  Maintenance 

3.  Emissions  Defect  and  Performance 
Warranties 

4.  Additional  Manufacturer  Requirements 

5.  Engine  Retniilding  Provisions 

C.  Revised  Averaging,  Banking,  and 
Trading  Provisions 

D.  Display  of  OMB  Control  Numbers 
IV.  Public  Participation 

A.  EPA's  Air  Quality  Justification  for  the 
Proposed  Program 

1.  Modeling 

2.  Possible  Ozone  lut  leases  firom  NOx 
Reduction 

3.  Trends  in  Ozone  Levels 

B.  Level  of  Standards 

1.  Diesel  Engines— NOx  Plus  NMHC 

2.  Highway  Diesel  Engine— PM 

3.  Otto-Cycle  Engines 

C.  In-Use  Emissions  Control  and 
Compliance 
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ANPRM    Advance  Notice  of  Proposed 
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CAA  or  Act    Qean  Air  Act  as  amended  in 

1990 
CFR    Code  of  Federal  Regulations 
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Protection  Agency 
FRM    Final  Rulemaking 
GVWR    Gross  vehicle  weight  rating 
HC    Hydrocarbons 
HDDEs    Heavy-duty  diesel  engines 
HDEs    Heavy-duty  engines 
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R&D    Research  and  development 
RIA    Regulatory  Impact  Analysis 
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SAE    Society  of  Automotive  Engineers 
SEA    Selective  Enforcement  Audit 
SOP    Statement  of  Principles 


UAM    Urban  Airshed  Model 
VOC    Volatile  organic  compounds 

I.  Introduction/Summary  of  Proposal 

Air  pollution  continues  to  represent  a 
serious  threat  to  the  health  and  well- 
being  of  millions  of  Americans  and  a 
large  burden  to  the  U.S.  economy.  This 
threat  exists  despite  the  fact  that,  over 
the  past  two  decades,  great  progress  has 
been  made  at  the  local,  state  and 
national  levels  in  controlling  emissions 
from  many  sources  of  air  pollution.  As 
a  result  of  this  progress,  many 
individual  emission  sources,  both 
stationary  and  mobile,  pollute  at  only  a 
fraction  of  their  pre-control  rates. 
However,  continued  industrial  growth 
and  expansion  of  motor  vehicle  usage 
threaten  to  reverse  these  past 
achievements.  Today,  many  states  are 
finding  it  difficult  to  meet  the  current 
ozone  and  PM  National  Ambient  Air 
Quality  Standards  (NAAQSs)  by  the 
deadlines  established  in  the  Act.' 
Furthermore,  other  states  which  are 
approaching  or  have  reached  attainment 
of  the  current  ozone  and  PM  NAAQSs 
will  likely  see  those  gains  lost  if  ciurent 
trends  persist. 

In  recent  years,  significant  efforts 
have  been  made  on  both  a  national  and 
state  level  to  reduce  air  quality 
problems  associated  with  ground-level 
ozone,  with  a  focus  on  its  main 
precursors,  oxides  of  nitrogen  (NOx) 
and  volatile  organic  compounds ,. , 
(VOCs).3  In  addition,  airborne 
particulate  matter  (PM)  has  been  a  major 
air  quality  concern  in  many  regions.  As 
discussed  below,  ozone  and  PM  have 
been  linked  to  a  range  of  serious 
respiratory  health  problems  and  a 
variety  of  adverse  environmental  efliscts. 

The  states  have  jurisdiction  to 
implement  a  variety  of  stationary  source 
emission  controls.  In  most  regions  of  the 
coimtry,  states  are  implementing 
significant  stationary  source  NOx 
controls  (as  well  as  stationary  source 
VOC  controls)  for  controlling  acid  rain, 
ozone,  or  both.  In  many  areas,  however, 
these  controls  mil  not  be  sufficient  to 
reach  and  maintain  the  current  ozone 
standard  without  significant  additional 
NOx  reductions  from  mobile  sources. 
Generally,  the  Clean  Air  Act  specifies 
that  standards  for  controlling  NOx.  HC, 
and  PM  emissions  from  new  motor 
vehicles  must  be  established  at  the 
federal  level.^  Thus,  the  states  look  to 


>  See  42  U.S.C  7401  el  $aq. 

*  VOCs  consist  mostly  of  hydrocarbons  (HQ. 

'The  CAA  limits  the  role  states  may  play  in 
ragulating  emissions  from  new  motor  vehicles. 
California  it  permitted  to  establish  amission  control 
standards  for  new  motor  vehicles,  and  other  states 
may  adopt  California's  programs  (Sections  209  and 
177  of  the  Act). 


the  national  mobile  source  emission 
control  program  as  a  complement  to 
their  efforts  to  meet  air  quality  goals. 
The  concept  of  common  emission 
standards  for  mobile  sources  across  the 
nation  is  strongly  supported  by 
manufacturers,  which  often  face  serious 
production  inefficiencies  when  different 
requirements  apply  to  engines  or 
vehicles  sold  in  different  states  or  areas. 

Motor  vehicle  emission  control 
programs  have  a  history  of  technological 
success  that,  in  the  past,  has  largely 
of^t  the  pressure  from  constantly 
growing  numbers  of  vehicles  and  miles 
traveled  in  the  U.S.  The  per-vehicle  rate 
of  emissions  from  new  passenger  cars 
and  light  trucks  has  be^  reduced  to 
very  low  levels.  As  a  result,  increasing 
attention  is  now  focused  on  heavy-duty 
trucks  (ranging  from  large  pickups  to 
tractor-trailers),  buses,  and  nonroad 
equipment. 

Since  the  1970s,  manufacturers  of 
heavy-duty  engines  for  highway  use 
have  developed  new  technological 
approaches  in  response  to  periodic 
increases  in  the  stringency  of  emission 
standards.*  However,  the  technological 
characteristics  of  heavy-duty  engines, 
particularly  diesel  engines,  have  thus  far 

!>revented  achievement  of  emission 
evels  comparable  to  today's  light-duty 
gasoline  vehicles.  While  diesel  engines 
provide  advantages  in  terms  of  fiiel 
efficiency,  rehability,  and  durability, 
controlling  NOx  emissions  is  a  greater 
challenge  for  diesel  engines  than  for 
gasoline  engines.  Similarly,  control  of 
PM  emissions,  which  are  very  low  for 
gasoline  engines,  represents  a 

^  substantial  challenge  for  diesel  engines. 

'  Part  of  this  challenge  is  that  most 
traditional  NOx  control  approaches  tend 
to  increase  PM,  and  vice  versa. 
Despite  these  technological 
challenges,  there  is  substantial  evidence 
of  the  ability  for  heavy-duty  highway 
engines  to  achieve  significant  additional 
emission  reductions.  In  their  successful 
efforts  to  reach  lower  NOx  and  PM 
levels  over  the  past  20  years,  heavy-duty 
highway  diesel  engine  manufactiuers 
have  identified  new  technologies  and 
approaches  that  offer  promise  for 
significant  new  reductions.  The 
emerging  technological  potential  for 
much  cleaner  diesel  heavy-duty  engines 
is  discussed  elsewhere  in  this  preamble 
and  in  the  Regulatory  Impact  Analysis 
(RIA)  associated  with  this  final  rule. 

Recognizing  the  need  for  additional 
NOx  and  PM  control  measures  to 
address  air  quality  concerns  in  several 


'  Highway  heavy-duty  engines,  sometimes 
referred  to  as  highway  HDEs.  are  used  in  heavy- 
duty  vehicles,  which  EPA  defines  as  highway 
vehicles  with  a  gross  vehicle  weight  rating  over 
B,SOO  pounds. 
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parts  of  the  country  and  the  growing 
contribution  of  the  heavy-duty  engine 
sector  to  ozone  and  PM  problems.  EPA, 
the  California  Air  Resources  Board,  and 
engine  manufacturers  representing  over 
90  percent  of  annual  nationwide  engine 
sales  signed  a  Statement  of  Principles 
(SOP)  in  July  of  1995.  The  SOP 
established  a  framework  for  a  proposed 
rulemaking,  setting  out  goals  and 
omditions  supported  by  the  signatories. 
EPA  sought  early  comment  on  the 
general  regulatory  framework  laid  out  in 
file  SOP  in  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  on 
August  31, 1995  (60,FR  45580)  and 
issued  a  Notice  of  Proposed  Rulemaking 
(NPRM)  on  J\ine  27, 1996  (61  FR  33421). 

The  centerpiece  of  EPA's  proposal 
was  a  new  NOx  plus  nonmethane 
hydrocarbon  standard  (NMHC)  of  2.4  g/ 
bhp-hr  (or  2.5  g  with  a  0.5  g  NMHC  cap) 
for  2004  and  later  model  years,  which 
represents  over  a  50  percent  reduction 
from  the  1998  NOx  and  HC  standard  of 
4.0  g/bhp-hr  and  1.3  gA>hp-hr. 
respectively.  EPA  proposed  the  standard 
for  both  diesel  and  otto<:ycle  (primarily 
gasoline-fueled)  engines.  EPA  requested 
comment  on  options  for  more  stringent 
control  of  emissions  from  otto-cycle 
engine  in  response  to  comments 
received  by  the  Agency  on  the  ANPRM. 
Because  the  standards  would  require  the 
use  of  technologies  not  yet  fully 
developed  and  proven.  EPA  also 
proposed  to  reopen  the  rulemaking  in 
1999  and  review  the  appropriateness  of 
the  standards. 

In  addition,  EPA  proposed  several 
other  provisions.  To  provide  critical 
flexibility  to  the  manufacturers  and  help 
ease  their  transition  to  the  new 
standards,  EPA  proposed  a  modified 
averaging,  banking,  and  trading  (ABT) 
program.  The  proposed  program  was 
viewed  to  be' tied  directly  to  the 
stringency  of  the  standard.  In  the. 
NPRM,  the  Agency  stressed  that  the 
program  changes  would  allow 
manufacturers  to  reasonably  achieve  a 
more  stringent  standard  earlier  than 
without  the  changes.  EPA  proposed  a 
modified,  program  for  model  years  1998 
through  2006.  with  the  cxirrent  ABT 
program  resuming  in  2007.  Under  the 
proposed  modifiml  program,  engine 
manufacturers  could  earn  undiscounted, 
unlimited  life  NOx  and  PM  credits  for 
use  in  meeting  the  2004  standards.  The 
current  program  requires  a  one-time  20 
percent  discount  on  any  credits  traded 
or  banked  for  future  use  and  limits 
credit  life  to  3  years.  For  the  modified 
program.  EPA  also  proposed  that 
manufactiirers  maintain  at  least  a  5 
percent  compliance  margin,  unless  they 
had  data  to  support  the  use  of  a  smaller 
margin. 


EPA  also  proposed  several  provisions 
to  help  ensure  adequate  durability  of 
emissions  controls  and  proper 
maintenance  and  repair  of  emissions 
controls  during  the  life  of  the  engine, 
including  during  engine  rebuilding. 
EPA  viewed  the  proposals  as  necessary 
because  the  proposed  standards  would 
likely  prompt  manufacturers  to  add 
emissions  control  technologies,  such  as 
exhaust  gas  recirculation  and  exhaust 
aftertreatment.  The  failure  of  such 
systems  would  not  necessarily  cause 
decreased  engine  performance.  Thus, 
EPA  could  not  be  certain  that  failure  of 
emissions  control  systems  would 
prompt  the  owner  to  perform  repairs. 
Additionally,  the  proposed  changes 
were  intended  to  update  existing 
requirements  to  consider  recent 
increases  in  engine  life. 

The  primary  proposals  for  updating 
existing  regulations  included  a 
proposed  increase  in  the  useful  life 
mileage  interval  for  heavy  heavy-duty 
engines  from  290.000  miles  to  435,000 
miles,  an  increase  in  the  minimum 
allowable  maintenance  intervals  for 
several  emissions  related  components, 
and  changes  in  the  emissions  defect  and 
performance  warranties.  EPA  also 
proposed  provisions  to  help  ensure  that 
emission  controls  are  properly 
addressed  during  the  process  of  engine 
rebuilding  and  not  removed  or 
otherwise  dismantled. 

This  preamble  is  organized  as  follows: 
Section  n.  describes  the  need  for  control 
and  air  quality  benefits  associated  with 
the  final  rule.  Section  III.  describes  In 
detail  the  standards  and  all  other 
provisions  being  finalized;  Section  IV. 
describes  each  of  the  proposals,  key 
comments  received  by  EPA,  and  any 
changes  to  the  proposals  as  a  result  of 
those  comments;  Section  V.  reviews  the 
results  of  EPA's  economic  analyses;  The 
remaining  preamble  sections  pertain  to 
administrative  requirements,  statutory 
authority,  judicial  review,  and  more 
information  on  how  to  obtain  copies  of 
rulemaking  documents.  The  actual 
regulatory  language  follows  the 
preamble. 

n.  Need  for  Control  and  Air  Quality 
Benefits  of  This  Role 

The  new  emission  standards  for 
highway  HDEs  that  EPA  is  issuing  today 
represent  a  major  step  in  reducing  the 
human  health  and  environmental 
impacts  of  ground-level  ozone  and  a 
significant  contribution  to  reducing 
secondary  nitrate  particulate  matter 
(PM).  This  section  summarizes  the  air 
quality  rationale  for  these  new 
standards  and  their  anticipated  impact 
on  heavy-duty  vehicle  emissions. 


A.  Ozone 

There  is  a  large  body  of  evidence 
showing  that  ozone  (which  is  caused  by 
the  photochemical  reaction  of  NOx  and 
VOCs)  causes  harmful  respiratory  effects 
including  chest  pain,  coughing,  and 
shortness  of  breath,  affectLig  people 
with  compromised  respiratory  systems 
and  children  most  severely.  In  addition. 
NOx  itself  can  directly  harm  hiunan 
health.  Beyond  their  hiunan  health 
effects,  other  negative  environmental 
effects  are  also  associated  with  ozone 
and  NOx.  Ozone  has  been  shown  to 
injure  plants  and  materials;  NOx 
contributes  to  the  secondary  formation 
of  PM  (nitrates),  acid  deposition,  and 
the  overgrowth  of  algae  in  coastal 
estuaries.  These  environmental  effects, 
as  well  as  the  health  effects  noted  above, 
are  described  in  the  Regulatory  Impact 
Analysis.  (Additional  information  may 
be  found  in  EPA's  "staff  papers"  and 
"air  quality  criteria"  documents  for 
ozone  and  nitrogen  oxides  '*'•). 

Today,  many  states  are  finding  it 
difficult  to  show  how  they  can  meet  or 
maintain  compliance  with  the  current 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  by  the  deadlines 
established  in  the  Act. '  There  are  66 
areas  currently  designated 
"nonatlainment"  for  ozone. 

Local,  state  and  federal  organizations 
charged  with  delivering  cleaner  air  have 
mounted  significant  efforts  in  recent 
years  to  reduce  air  quality  problems 
associated  with  ground- level  ozone,  and 
there  are  signs  of  partial  success.  The 
main  precursors  of  ozone,  oxides  of 
nitrogen  (NOx)  and  volatile  organic 
compounds  (VOCs) '°  appear  to  have 
been  reduced,  and  average  levels  of 
ozone  seem  to  have  begun  gradually 
decreasing.  However,  this  progress  is  in 
jeopardy.  EPA  projects  that  reductions 
in  ozone  preciu-sors  that  will  result  from 
the  full  implementation  of  ciirrent 
emission  control  programs  will  fall  far 
short  of  what  would  be  needed  to  offset 
the  normal  emission  increases  that 
accompany  economic  expansion.  By  the 
middle  of  the  next  decade,  the  Agency 
expects  that  the  downward  trends  wiU 
have  reversed,  primarily  due  to 


>  U.S.  EPA.  1996.  Review  of  National  Amlrient  Air 
Quality  Standards  for  Ozone.  Assessment  of 
Scientific  and  Technical  Infonnation.  OAQPS  Suff 
Paper.  EPA-452/R-96-O07. 

*U.S.EPA.  1996.  Air  Quality  Criteria  for  Ozone 
and  Ralalad  Photochemical  Oxidanu,  EPA/600/P- 
93/004aF. 

^  U.S.  EPA.  1995.  Review  of  National  Ambient  Air 
Quality  Standards  for  Nitrogen  Dioxide.  Assessment 
of  Scientific  and  Technical  Information.  OAQPS 
Staff  Paper.  EPA-452/R-95-005. 

•  U.S.EPA.  1993.  Air  Quality  Criteria  for  Oxides 
of  Nititigan.  EPA/600/S-91/049aF. 

*Sae  42  U.S.C  7401  H  teq. 

**VOCs  consist  mostly  of  hydrocarbons  (HO. 
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increasing  numbers  of  emission  sources. 
By  around  2020,  EPA  expects  that  NOx 
levels  will  have  returned  to  current 
levels  in  the  absence  of  significant  new 
reductions.'  ■  To  the  extent  that  some 
areas  are  sObing  a  gradual  decrease  in 
ozone  levels  in  recent  years,  EPA 
believes  that  the  expected  increase  in 
NOx  will  likely  result  in  an  increase  in 
ozone  problems  in  the  futvue. 

NOx  controls  are  an  effective  strategy 
for  reducing  ozone  where  its  levels  are 
relatively  high  over  a  large  region  (as  in 
the  Northeast  and  much  of  the  Midwest, 
Southeast,  and  California).  EPA  and 
states  see  control  of  NOx  emissions  as 
a  key  to  improving  regional-scale  air 
quality  in  many  parts  of  the  country,  in 
addition  to  local-scale  VOC  and  NOx 
controls.  Specifically.  EPA  believes  that 
regional-scale  reductions  in  NOx 
emissions  will  be  necessary  for  many 
areas  to  attain  and  maintain  compliance 
with  the  current  ozone  NAAQS.  For  the 
regions  listed  above,  the  NOx  reductions 
n^ded  are  very  large  (greater  than  50 
percent  frt>m  base  1990  emissions  in 
many  cases).  New  programs  to  control 
emissions  from  both  stationary  and 
mobile  sources  will  be  necessary  in 
most  of  these  areas,  since  it  is  unlikely 
that  cost  effective  controls  of  this 
magnitude  can  be  achieved  with  either 
source  category  alone.  Although  in  some 
locations  and  circumstances  moderate 
reductions  in  local  NOx  emissions  may 
be  associated  with  localized  increases  in 
ozone,  the  Agency  is  convinced  that  the 
ultimate  attainment  goal  of  all 
nonattainment  areas  necessitates 
continued  reduction  of  regional-scale 
NOx  emissions. 

The  new  emission  standards  for 
highway  HDEs  issued  in  today's  rule  are 
intended  to  address  the  effects  of  ozone 
(and  also  PM,  as  discussed  below) 
through  substantial  regional-scale 
reductions  in  NOx  throughout  the 
country.  EPA  projects  that  the 
nationwide  NOx  reduction  by  2020  will 
be  approximately  1.1  million  tons  per 
year,  or  about  9.5  percent  of  projected 
2020  mobile  source  NOx  emissions  and 
4.5  percent  of  all  2020  NOx  emissions. 
This  is  shown  in  Figure  1  and  is 
discussed  in  detail  in  the  RIA  for  this 
rule.  The  Agency  also  expects  that  small 
NMHC  reductions  will  also  result  fixim 
this  program.  EPA  has  designed  this 
program  to  play  a  significant  role  in 
reducing  ozone  levels  in  many  areas  of 
the  country  in  concert  with  other  mobile 
source  and  stationary  source  ozone 
reduction  programs  at  the  federal,  state, 
and  local  levels. 

■LUNQ  COOK 
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■■  See  Chapter  2  of  the  Regulatory  laqMCt 
Analysis  assodatad  with  this  rula. 


54imr '  T^Asal  Register  /  Vol.  62.  No.  203  /  Tuesday.  October  21.  1997  /  Ruleg  and  Regulations 


tin 


1 


» 


suoinM 


00 


(D 


Federal  Register  /  Vol.  62,  No.  203  /  Tuesday,  October  21,  1997  /  Rules  and  Regulations      54699 


B.  Particulate  Matter 

Particulate  matter,  like  ozone,  has 
been  linked  to  a  range  of  sericrus 
respiratory  health  problems.  Particles 
are  deposited  deep  in  the  lungs  and 
result  in  effects  including  prematxire 
death,  increased  hospital  admissions 
and  emergency  room  visits,  increased 
respiratory  symptoms  and  disease, 
decreased  lung  function  (particularly  in 
children  and  individuals  with  asthma), 
and  alterations  in  lung  tissue  and 
structiu«  and  in  respiratory  tract 
defiense  mechanisms.  These  effects  are 
discussed  further  in  the  RIA  for  this 
rule.  (Additional  information  may  be 
found  in  EPA's  "staff  paper"  and  "air 
quality  criteria  document"  for 
particulate  matter. '^  «3) 

Currently,  there  are  80  PM-10 
nonattaiiunent  areas  across  the  U.S. 
(PM-10  refers  to  particles  smaller  than 
10  microns  in  diameter).  As  is  the  case 
with  NOx.  levels  of  PM  caused  by 
mobile  soiuces  are  also  expected  to  rise 
in  the  future.  EPA  believes  that  this 
projected  increase  will  occur  both 
because  of  the  expected  increase  in 
numbers  of  PM /sources,  including 
diesel  engines,  and  because  NOx  from 
heavy-duty  diesels  and  other  sources  is 
transformed  in  the  atmosphere  into  fine 
secondary  nitrate  particles. 

Secondary  nitrate  PM  accounts  for  a 
substantial  fraction  of  the  airborne 
particulate  in  some  areas  of  the  country, 
especially  in  the  West.  Measurements  of 
ambient  PM  in  some  western  U.S.  urban 
areas  that  are  having  difficulty  meeting 
the  current  NAAQS  for  PM-10  have 
indicated  that  secondary  PM  is  a  very 
important  component  of  the  problem. 
Secondary  nitrate  PM  (consisting  mostly 
ammonium  nitrate)  is  the  major 
constituent  of  this  secondary  PM.  For 
example,  in  Denver,  on  days  when  PM 
levels  are  high,  about  25  percent  of  the 
measured  PM-2.5  is  ammonium  nitrate. 
In  the  Provo/Salt  Lake  Gty  area, 
secondary  PM  comprises  about  40 
percent  of  the  measured  PM-10. 
Similarly,  in  the  Los  Angeles  Basin, 
secondary  nitrate  PM  levels  represent 
about  25  percent  of  measured  PM-10.'* 
Nitrate  PM  constitutes  a  smaller,  but 
often  important,  fraction  of  PM  in  other 
areas  of  the  country. 

Because  the  atmospheric  chemistry  of 
secondary  PM  formation  has  common 


attributes  to  that  of  ozone,  secondary 
PM  also  tends  to  be  a  regional,  rather 
than  a  strictly  local  phenomenon.  For 
this  reason,  EPA  believes  that  regional- 
scale  NOx  controls,  including  control  of 
mobile  NOx  sources,  are  very  effiective 
in  reducing  secondary  PM  over  a 
significant  area.  For  example. 
California's  PM  SIPs  for  serious  areas 
conclude  that  secondary  formation  of 
nitrate  particulate  due  to  regional-scale 
NOx  emissions  contributes  to  the 
particulate  problem  in  the  South  Coast  ^ 
Air  Basin,  Coachella  Area,  and  the  San 
Joaquin  Valley."  EPA  and  the  State  of 
California  believe  that  reduction  of  this 
fraction  of  the  total  PM  will  require 
additional  regional-scale  reductions  in 
NOx  ennissions. 

liie  primary  effiect  of  the  standards 
promulgated  in  this  Notice  on  ambient 
PM  levels  will  occur  as  a  resixlt  of  the 
large  anticipated  reductions  in  NOx. 
EPA  expects  that  the  resulting 
reductions  in  secondary  PM  will  be 
significant,  especially  in  areas  of  the 
West  where  nitrate  PM  is  a  major 
contributor  to  overall  PM  levels.  In  the 
proposal,  EPA  estimated  on  the  basis  of 
existing  information  that  100  tons  of 
NOx  will  on  average  result  in  the 
formation  of  about  4  tons  of  nitrate  PM. 
EPA  recently  evaluated  this  effect  in 
more  detail.'^  The  report's  conclusions 
confirmed  EPA's  earUer  estimate,  also 
concluding  that  100  tons  of  NOx 
reduction  will  on  average  result  in  about 
4  tons  of  secondary  PM  reduction.  (The 
conversion  rate  varies  from  region  to 
region,  and  is  greatest  in  the  West.). 
Based  on  the  average  conversion  rate. 
EPA  estimates  that  the  approximately 
1.1  million  tons  per  year  of  NOx 
reduction  from  today's  rule  by  2020  will 
result  in  a  national  average  reduction  in 
secondary  PM  of  about  44.000  tons  per 
year.  This  estimated  average  nitrate  PM 
reduction  is  similar  in  magnitude  to  that 
which  would  result  frt>m  reducing  the 
diesel  PM  emission  standard  by  half.'^ 

m.  Content  of  the  Final  Rule 

Hie  following  is  a  concise  description 
of  the  regulations  being  adopted  in  this 
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final  rule,  with  any  changes  from  the 
proposal  also  noted.  A  summary  of  the 
proposal  is  contained  in  preamble 
Section  I.,  above.  A  full  description  of 
the  proposals,  supporting  rationale  for 
these  actions,  and  response  to 
comments  are  contained  in  the 
Summary  and  Analysis  of  Comments  for 
the  rule.  Preamble  section  TV.,  Public 
Participation,  also  provides  additional 
informatim. 

A.  Emission  Standards 

1.  Standard  Levels 

EPA  is  adopting  the  proposed 
NMHC-fNOx  emission  standards  for  on- 
highway  heavy-duty  diesel-cycle 
engines  fueled  by  diesel,  methanol,  and 
gaseous  fuels  and  their  blends.  These 
standards  apply  to  model  year  2004  and 
later.  Engine  manufacturers  will  have 
the  choice  of  certifying  heavy-duty 
diesel  engines  to  either  of  two  optional 
sets  of  standards: 

2.4  g/bhp-hr  NMHC+NO»,  or 

2.5  g/bhp-hr  NMHC-t-NOx  with  a  limit  of 
0.5  g/bhp-hr  cm  NMHC. 

All  emissions  standards  other  than 
NMHC  and  NOx  applying  to  1998  and 
later  model  year  heavy-duty  engines 
continue  at  their  1998  levels.  No  new 
standards  are  being  finalized  for  on- 
highway  heavy-duty  otto-cycle  engines. 

2. 1999  Review 

EPA  is  also  finalizing  today  a 
regulatory  provision  providing  for  1999 
review  of  the  standard  levels  finalized 
in  this  rule.  As  proposed,  this  review 
will  reassess  the  appropriateness  of  the 
standards  under  the  Clean  Air  Act 
including  the  need  for  and  technical 
and  economical  feasibility  of  the 
standards  based  on  information 
available  in  1999.  If  during  the  review 
EPA  concludes  that  a  revision  is 
appropriate,  a  rulemaking  vnU  be 
conducted  to  determine  the  appropriate 
level  for  the  model  year  2004  and  later 
standards.  The  standards  finalized  today 
will  stay  in  effect  unless  revised  by  this 
subsequent  rulemaking  procedure.  In 
addition,  EPA,  together  with  the  oil  and 
engine  industries,  is  engaged  in 
assessing  the  potential  impact  of  fuel 
changes  on  emissions  from  2004  and 
later  model  year  diesel  engine 
technology. 

The  1999  review  process  has  the 
potential  of  either  tightening  or  relaxing 
the  standards  finalized  today.  If  due  to 
new  information  in  1999  EPA  finds  the 
standards  to  not  be  technologically 
feasible  for  model  year  2004  or 
othervnse  not  in  accordance  with  the 
Act.  then  EPA  expects  to  propose 
adjusted  standards  which  do  not  exceed 
the  following: 
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2.9  g/bhp-hr  NMHC+^40»  or 

3.0  g/bhp-hr  NMHC+NO  with  a  limit  of 
0.6  g/bhp-hr  NMHC 

EPA  believes  that  the  2004  model  year 
standards  being  finalized  today  are 
technologically  feasible  without  any 
changes  to  diesel  fuel.  As  part  of  the 
1999  review.  EPA  will  evaluate  in  light 
of  any  new  information  whether  diesel 
fuel  improvements  are  needed  for  the 
standards  to  be  appropriate  for  2004.  If 
EPA  finds  that  diesel  fuel  changes  are 
needed  to  meet  the  standards  finalized 
here  and  if  EPA  believes  such  changes 
would  be  a  cost-effective  method  for 
reducing  emissions  and  appropriate 
under  section  211  of  the  Clean  Air  Act, 
then  EPA  will  address  the  potential  for 
fuel  improvements  through  a  separate 
rulemaking  which  will  include  a 
separate  cost-effectiveness  analysis  and 
opportunity  for  public  comment 
However,  if  EPA  were  to  determine  in 
the  1999  review  that  the  feasibility  of  • 
the  standards  requires  diesel  fuel 
changes  and  EPA  does  not  engage  in  a 
nilemaking  to  reqiiire  such  changes, 
EPA  expects  to  propose  adjusted 
standards  which  do  not  exceed  the 
following: 

3.4  g/bhp-hr  NMHC+NO  or 

3.5  g/bhp-hr  NMHC-t-NO  with  a  limit  of 
0.7  g/bhp-hr  on  NMHC 

Based  on  the  technical  analysis  in  the 
RIA.  the  levels  described  above 
represent  upper  limits  for  any  potential 
revisions.  Because  EPA  does  not  at  this 
point  predict  further  breakthroughs  in 
innovative  emission  reduction 
technology  for  mass  production  in  the 
2004  time  frame  which  would  allow  fior 
a  standard  lower  than  that  being 
finalized,  a  lower  limit  is  not  predicted 
at  this  time.  However,  if  EPA 
determines  that  lower  standards  are 
technologically  feasible  and  appropriate 
under  the  Clean  Air  Act.  EPA  expects  to 
propose  those  lower  standards. 


3.  NMHC  Measurement 

For  heavy-duty  diesel  engines,  EPA  is 
allowing  three  options  to  the 
measurement  procedures  currently  in 
place  for  alternative  fueled  engines. 
They  are  as  follows:  (1)  Use  a  THC 
measurement  in  place  of  an  NMHC 
measiuement;  (2)  use  a  measiuvment 
procedure  specified  by  the  manu&cturer 
with  prior  approval  of  the 
Administrator;  or  (3)  subtract  two 
percent  from  the  measiuad  THC  value  to 
obtain  an  NMHC  value.  The 
methodology  must  be  specified  at  time 
of  certification  and  will  remain  the  same 
for  the  engine  family  throughout  the 
engines'  useful  life. 

For  natural  gas  vehicles,  EPA  is 
allowing  the  option  of  measuring  NMHC 
through  direct  quantification  of 
individual  species  by  gas 
chromatography. 

4.  Non-Conformance  Penalties 

Section  206(g)  of  the  Clean  Air  Act 
requires  EPA  to  allow  a  HDE 
manufacturer  to  receive  a  certificate  of 
compliance  for-an  engine  family  which 
exc^ds  the  applicable  standard  (but 
does  not  exceed  an  upper  limit)  if  the 
manufacturer  pays  a  non-conformance 
penalty  established  by  EPA  through 
rulemaking.  The  NCP  program 
established  through  rulemaking  is 
codified  in  Subpart  L  of  40  CFR  Part  86. 
EPA  plans  to  address  provisions  related 
to  NCPs  for  the  2004  model  year 
standards  in  conjunction  with  the  1999 
review  discussed  above. 

B.  In-Use  Emissions  Control  Elements 

EPA  is  finalizing  provisions  to 
enhance  the  control  of  emissions  from 
in-use  vehicles  subject  to  the  new  model 
year  2004  standards.  Where  noted,  some 
of  the  provisions  below  also  apply  to 
2004  and  later  model  year  otto-cycle 
engines.  The  in-use  provisions  include 
both:  (1)  Revisions  of  existing 
regulations,  including  useful  life, 
emissions-related  maintenance,  and 


emissions  defect  and  performance 
warranties,  and  (2)  new  provisions 
regarding,maintenance  and  repair  of 
emissions  controls  after  the  end  of  the 
useful  life,  including  manufacturer 
requirements  and  engine  rebuild 
provisions.  All  of  the  following  changes 
to  the  regulations  are  effiactive  beginning 
with  the  2004  model  year. 

1.  Useful  Ufe 

EPA  is  finalizing  a  revised  useful  life 
for  the  heavy  heavy-duty  diesel  engine 
service  class  of  435,000  miles,  22.000 
hours,  or  10  years,  whichever  occurs 
first,  for  all  pollutants  beginning  in 
model  year  2004.'"  In  response  to 
comments,  EPA  has  modified  the  useful 
life  for  heavy  heavy-duty  engines  from 
the  proposal  by  increasing  the  hours 
interval  and  removing  a  minimum 
mileage  interval.  EPA  proposed  a  useful 
life  of  435,000  miles,  13.000  hours,  or 
ten  years  whichever  occurred  first,  but 
in  no  case  less  than  290.000  miles.  As 
proposed.  EPA  is  also  establishing  a 
useful  life  years  interval  of  10  years  for 
all  heavy-duty  engine  service  classes, 
otto-cycle  and  diesel-cycle,  and  all 
pollutants. 

2.  Emissions  Related  Maintenance 

EPA  is  finalizing  the  changes  to 
emission  related  maintenance  intervals 
shown  in  Table  1 ,  with  compliance 
beginning  in  2004.  The  intervals  are  in 
miles  or  horns,  whichever  occurs  first 
The  term  "Add-on  emissions-related 
component"  is  being  defined  as  a 
component  whose  sole  or  primary 
purpose  is  to  reduce  emissions  or  whose 
failure  will  significantly  degrade 
emissions  control  and  whose  function  is 
not  integral  to  the  design  and 
performance  of  the  engine.  EPA  is  not 
changing  the  interval  for  EGR  filters  and 
coolers  from  its  current  interval  of 
50,000  miles  (1,500  hours).  The 
maintenance  interval  rhangna  are  being 
finalized  as  proposed. 


Table  i— Changes  to  Minimum  Emisskdn-Related  Maintenance  Intervals 


Ottycyde  engines 
LigMHOOEs 


Medum  and  heavy  HOOEs 


Coniponent  or  system 


EGR  system  (eKcept  filtsrs  end 

coders). 
EGR  system   (except  fillers  md 

coolers). 
— AddKW  atnisaion-felelad  compo- 


oonverter 
EOW  lyilsni  (excapl  Mtars  «id 
coolers). 


Change  to  minimum  maintenance  interval 


from  50,000  miles  (1.500  hours)  lo  100.000  mies  (3,000 
hours). 
Increase  from  50,000  miles  (1,500  hours)  to  100,000  miiSB  (3,000 
hours). 

100.000  m«e  (3,000  hour)  inierval. 


mcreese  taom  saooo  mies  (1,500  hours)  to  150.000  mites  (4,500 
hours). 


'•Note  thai  fcr  M  iadividaal  aniiM.  tfdM  umAiI 
Bfc  houfs  iotarvd  is  rMdMd  bifan  Um  ««iiw 
>  10  jrvr  or  100.000  milw.  tha  uM<ul  Ufa 


iIOyMn/lOeXiOOi 

*— * x"^ — '  TTirtw  n— 1  fi  li  fill  lacLliui 

202(d).  EPA  baUavat  that  iliis  proviaioa  will  ba 


uaed  only  very  ranly .  if  aw,  givon  Iba 
lofaaactadvataiclw. 
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Table  1— Changes  to  Minimum  Emission-Related  Maintenance  Intervals— Continued 

Intended  service  class 

uomponem  or  system 

Change  to  mminNsn  maintenance  interval 

— Add-on  emtssiorwelated  compo- 
nents. 

EstabKshl  50.000  mile  (4.500  hour)  intorval. 

3.  Emissions  Defiact  and  Performance 
Warranties 

Currently,  the  emissions  defect  and 
emissions  performance  warranty 
periods  are  specified  in  hours  and  miles 
intervals.  The  regulations  also  provide 
that  the  warranty  periods  for  highway 
HDEs  may  in  no  case  be  less  than  the 
manufacturer's  basic  mechanical 
warranty  period  for  the  engine  family." 
However,  manufacturers  often  provide 
extended  warranties  for  individual 
engines.  EPA  proposed  that  the 
warranty  period  be  at  least  as  long  as  the 
basic  mechanical  warranty  of  the 
engine,  whether  it  be  the  published 
warranty  for  the  engine  family  or  a 
longer  warranty  provided  to  the  engine 
purchaser.  In  response  to  comments, 
EPA  is  revising  the  regulations 
regarding  the  warranty  period  as 
follows.  The  warranty  period  shall  not 
be  less  than  the  basic  mechanical 
warranty  of  the  particular  engine  as 
provided  to  the  purchaser.  Thus,  the 
warranty  shall  be  longer  than  that 
published  for  the  engine  family  in  cases 
where  a  manufacturer  provides  to  the 
customer  a  longer  basic  mechanical 
warranty  for  a  particular  engine. 
Extended  warranties  on  select  parts  do 
not  extend  the  emissions  warranty 
requirements  for  the  entire  engine  but 
only  for  those  parts.  Also,  in  cases 
where  responsibility  for  an  extended 
mechanical  warranty  is  shared  between 
the  owner  and  the  manufacturer,  the 
manufacturer  is  responsible  only  for 
their  share  of  the  emissions  warranty 
per  the  warranty  agreement.  These 
changes  to  the  warranty  provisions 
apply  to  both  diesel  and  otto-cycle 
engines. 

4.  Additional  Manufactm«r 
Requirements 

EPA  proposed  modest  new 
manufacturer  requirem«its  which  may 
increase  the  lik^hood  of  emissions 
related  maintenance  being  performed 
when  needed  after  the  end  of  the 
engine's  useful  life  by  providing 
information  to  the  vehicle  owner.  EPA 
received  only  supportive  comments  on 
these  proposals,  llierefore,  all  of  the 
following  manufacturer  requirements 


are  being  finalized  as  proposed  for  both 
diesel  and  otto-cycle  engines. 

Engine  manufacturers  provide  owners 
with  manuals  specifying  maintenance 
needed  to  ensure  proper  engine 
operation.  Starting  in  2004.  EPA  is 
requiring  that  manufacturers  include  in 
the  engine  service  manual,  maintenance 
which  may  be  needed  for  emissions 
related  components  after  the  end  of  the 
engine's  regulatory  iiseful  life,  including 
mileage/hours  intervals  and  procedures 
for  determining  whether  or  not 
maintenance  or  repair  is  needed.  The 
recommended  practices  must  also 
include  instructions  for  accessing  and 
responding  to  any  emissions-related 
diagnostic  codes  that  may  be  Aored  in 
on-board  monitoring  systems.  The 
recommended  maintenance  practices 
may  be  based  on  engineering  analysis  or 
other  sound  technical  rationale.  In  the 
event  that  an  emission-related 
component  is  designed  not  to  need 
maintenance  during  the  full  life  of  the 
vehicle,  the  manual  would  need  to 
contain,  at  a  minimum,  a  description  of 
the  component,  noting  its  purpose,  and 
a  statement  that  the  component  is 
expected  to  last  the  life  of  the  vehicle 
without  maintenance  or  repair.  In 
addition,  manufacturers  are  required  to 
include  in  the  manual  the  rebuild 
provisions  being  adopted  by  the 
Agency,  as  described  below,  to  ensure 
that  owners  and  rebuilders  are  aware  of 
the  requirements. 

Under  existing  regulations, 
manufactiirers  must  ensure  that  critical 
emissions-related  schediUed 
maintenance  has  a  reasonable  likelihood 
of  being  performed  in-use. 
Manufacturers  may  elect  to  provide 
such  assurance  by  using  some  form  of 
on-board  driver  notification  when 
maintenance  is  needed  on  a  critical 
emission  refated  compcment^  The 
signal  may  be  triggered  either  based  on 
mileege  intervals  or  component  failure. 
It  is  currenUy  considered  a  violation  of 
the  Clean  Air  Act's  prohibition  on 
tampering  (Section  203(a)(3))  to  disable 
or  reset  the  signal  without  also 
performing  the  indicated  maintenance 
proced\ue.2> 

EPA  is  finalizing  a  requirement  that 
manufacturers  of  2(XM  and  fater  model 


year  oigines  electing  to  use  such  signal 
systems  to  ensure  that  critical 
emissions-related  maintenance  has  a 
reasonable  likelihood  of  being 
performed  must  design  the  systems  so 
that  they  do  not  cease  to  function  at  or 
beyond  the  end  of  the  regulatory  useful 
life.  For  example,  if  the  signal  is 
designed  to  be  actuated  based  on 
mileage  intervals,  it  must  be  designed  to 
continue  to  signal  the  driver  at  the  same 
intervals  after  the  end  of  the  useful  life.  ^ 
EPA  wrill  not,  however,  hold  the 
manufacturer  responsible  or  liable  for 
recall  due  to  signal  failure  in  instances 
where  the  signal  fails  to  function  as 
designed  beyond  the  end  of  the  useful 
life.  Manufactiirer  recall  liability  is 
limited  to  failures  during  the  regulatory 
useful  life  imder  section  207  of  the 
Cle«m  Air  Act  (The  manufacturer  is  also 
not  responsible  for  repairs  when  the 
signal  does  function  after  the  end  of  the 
useful  life  unless  such  repairs  are 
covered  by  the  emission  warranty.) 

5.  Engine  Rebuilding  Provisions 

Clean  Air  Act  section  203(a)(3)  states 
that  it  is  prohibited  for  "any  person  to 
remove  or  render  inoperative  any  device 
or  element  of  design  instaUed  on  or  in 
a  motor  vehicle  or  motor  vehicle 
engine"  in  compliance  with  regufations. 
eiti^er  before  or  after  its  sale  and 
delivery  to  the  ultimate  purchaser.  42 
U.S.C.  7522  (a)(3)(A).  EPA  commonly 
refers  to  violations  of  this  provision  of 
the  Qean  Air  Act  as  tampering.  Engine 
rebuilding  practices  are  currendy 
addressed  in  general  terms  under  EPA 
policies  established  imder  Clean  Air  Act '' 
section  203(a)(3)  regarding  tampering. 
The  Agency  has  established  a  policy 
that  when  switching  heavy-duty  engines 
the  new  engine  must  be  "identical  to  a 
certified  configuration  of  a  heavy-duty 
engine  of  the  same  or  newer  model 
year".22  EPA  has  also  established 
policies  regarding  the  use  of  aftermariiet 
parts  during  rrimild.^  EPA  is  codifying 
these  policies  as  they  apply  to  engine 
rebuilding,  and  also  finalizing  new 
measures,  as  follows,  for  both  diesel  and 
otto-cycle  engines. 


••40cnt8eaM-2(Q. 


»40  CFR  S6aS«-2S(b)(6XiiKC). 
»  40  CFR  a6.094-25a^»Xiii). 


22Engiiia  Switchi]«  Fact  Shaat.  April  2, 19*1. 
Docket  A-05-27.  II-B-6. 

23  "intaiia)  Tamparing  EnfaroMaant  PoUcy", 
Mofaila  Souica  Enfaicamant  Mamofntiiim  Na  lA.. 
\vom  25. 1974.  DodEat  A-05-27. 0-B-S. 
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Under  the  regulatory  provisions 
finalized  today,  parties  involved  in  the 
process  of  rebuilding  or 
remanufactuhng  model  year  2004  and 
later  engines  (which  may  include  the 
removal  of  the  engine,  rebuilding, 
assembly,  reinstallation  and  other  acts 
associated  with  engine  rebuilding)  must 
follow  the  provisions  described  below 
to  avoid  the  actions  being  characterized 
as  tampering  with  the  engine  and  its 
emissions  controls: 

(1)  During  engine  rebuilding,  parties 
involved  must  have  a  reasonable 
technical  basis  for  knowing  that  the 
rebuilt  engine  is  equivalent,  from  an 
emissions  standpoint,  to  a  certified 
configuration  (i.e.,  tolerances, 
cahbrations,  specifications)  and  the 
model  year<s)  of  the  engine 
eonfigxiration  must  be  identified.  A 
reasonable  basis  would  exist  if: 

(a)  Parts  used  when  rebuilding  an 
engine,  whether  the  part  is  new.  used, 
or  rebuilt,  is  such  that  a  person  familiar 
with  the  design  and  function  of  motor 
vehicle  engines  would  reasonably 
believe  that  the  part  performs  the  same 
function  with  resp>ect  to  emissions 
control  as  the  original  part,  and 

(b)  Any  parameter  adjustment  or 
design  element  change  is  made  only  (i) 
in  accordance  with  the  original  engine 
manufacturer's  instructions  or  (ii)  where 
data  or  other  reasonable  technical  basis 
exists  that  such  parameter  adjustment  or 
design  element  change,  when  performed 
on  the  engine  or  similar  engines,  is  not 
expected  to  adversely  a^ect  in-use 
emissions. 

(2)  When  an  engine  is  being  rebuilt 
and  remains  installed  or  is  reinstalled  in 
the  same  vehicle,  it  must  be  rebuilt  to 

a  configuration  of  the  same  or  later 
model  year  as  the  original  engine.  When 
an  engine  is  being  replaced,  the 
replao9ment  engine  must  be  an  engine 
of  (or  rebuilt  to)  a  configuration  of  the 
same  or  later  model  year  as  the  original 
engine. 

(3)  At  the  time  of  rebuild,  emissions- 
related  codes  or  signals  from  rai-board 
monitoring  systems  may  not  be  erased 
or  reset  without  diagnosing  and 
responding  appropriately  to  the 
diagnostic  codes,  regardless  of  whether 
the  systems  are  installed  to  satisfy  EPA 
requirements  under  40  CFR  86.094-25 
or  for  other  reasons  and  regardless  of 
form  or  interface.  Diagnostic  systems 
must  be  free  of  all  such  codes  when  the 
rebuilt  engines  are  returned  to  service. 
Further,  such  signals  may  not  be 
rendered  inoperative  during  the 
rebuilding  process. 

(4)  When  conducting  an  in-frame 
rebuild  or  the  installation  of  a  rebuilt 
engine,  all  emissions-related 
components  not  otherwise  addraaaed  by 


the  above  provisions  must  be  checked 
and  cleaned,  repaired,  or  replaced 
where  necessary,  following 
manufactiuer  recommended  practices. 

Any  person  or  entity  engaged  in  the 
process,  in  whole  or  in  part,  of 
rebuilding  engines  who  fails  to  comply 
with  the  above  provisions  shall  be  liable 
for  tampering  in  violation  of  CAA 
section  203(a)(3).  Parties  are  responsible 
for  the  activities  over  which  they  have 
control  and  as  such  there  may  be  more 
than  one  responsible  party  for  a  single 
engine  in  cases  whnre  different  parties 
perform  different  tasks  during  the 
engine  rebuilding  process  (e.g.,  engine 
rebuild,  foil  engine  assembly, 
installaticm).  EPA  is  not  findizing  any 
certification  or  in-use  emissions 
requirements  for  the  rebuilder  or  engine 
owmer. 

In  respunse  to  comments.  EPA  has 
removed  prtjposed  provisions  requiring 
that  the  rebuilder  or  remanufacturer 
rebuild  engines  to  the  same  or  newer 
model  year  configuration  when  the 
enginie  is  not  going  to  be  placed  back 
into  the  original  vehicle.  EPA  has  also 
modified  rebuild  provision  (2)  which,  in 
the  proposal,  read  "A  replacement 
engine  must  be  of  (or  rebuilt  to)  a 
configiuation  of  the  same  or  later  model 
year  engine.  Thus,  in  addition,  under 
the  proposed  regulations  a  party 
supplying  a  rebuilt  engine  would  be 
prohibited  from  supplying  a 
replacement  engine  that  is  not  rebuilt  to 
a  configuration  of  the  same  or  later 
model  year  as  the  trade-in  engine." 
Provision  (2)  was  modified  because  the 
language  regarding  "a  party  supplying  a 
rebuilt  engine"  could  be  construed  to 
mean  an  engine  remanufacturer  or  other 
party  not  working  directly  with  the 
vehicle.  EPA  believes  that  parties  not 
working  directly  with  the  vehicle 
should  not  have  an  obligation  to  ensure 
that  the  correct  engine  is  placed  in  the 
vehicle. 

EPA  is  adopting  minor  recordkeeping 
requirements  which  EPA  believes  are 
in-line  with  customary  business 
practices  and  which  will  assist  EPA  in 
assessing  compliance  with  the  new 
rebuild  provisions.  The  records  shall  be 
kept  by  persons  involved  in  the  process 
of  heavy-duty  engine  rebuilding  or 
remanuifacturing  and  shall  include  the 
mileege  and/or  hours  at  time  of  rebuild 
and  a  list  of  the  work  performed  on  the 
engine  and  related  emission  control 
systems  including  a  list  of  replacement 
parts  used,  engine  parameter 
adjustments,  design  element  changes, 
emissions  related  codes  and  signals  that 
are  responded  to  and  reset  and  the 
response  to  the  signals  and  codes,  and 
work  performed  as  described  in  item  (4) 
of  the  rebuild  provi^ons  above.  EPA  is 


requiring  such  records  to  be  kept  for  two 
years  after  the  engine  is  rebuilt. 

Parties  may  keep  the  informati<m  in 
whatever  format  or  system  they  choose, 
provided  that  the  information  can  be 
understood  by  an  EPA  enforcement 
officer.  Parties  are  not  required  to  keep 
information  that  they  do  not  have  access 
to  as  part  of  normal  business  practices. 

If  it  is  customary  practice  to  keep 
records  for  engine  families  rather  than 
specific  engines,  where  the  engines 
within  that  family  are  being  rebuilt  or 
remanufactured  to  an  identical 
configuration,  such  recordkeeping 
practices  would  satisfy  these 
requirements.  Rebuilders  can  use 
records  such  as  build  Usts,  parts  lists, 
and  engineering  parameters  that  they 
keep  for  the  engine  families  being 
rebuilt  rather  than  on  individual 
engines,  provided  each  engine  is  rebuilt 
in  the  same  way  to  those  specifications. 
In  addition,  rebuilders  are  not  reqmred 
to  keep  information  on  each  individual 
emissions  related  diagnostic  code  that 
might  be  reset  if  the  codes  are  always 
addressed  through  a  set  of  tmiform 
procedures  that  are  followed  during  the 
rebuilding  process.  For  example,  if  an 
engine  is  equipped  with  a  senso?  that 
monitors  tfana  EGR  flow  rate,  the 
rebuilder  may  keep  on  record  the 
specifications  and  procedures  used  to 
rebuild  the  EGR  system  in  all  instances. 
EPA  expects  that  engine 
remanutfacturers  auraitly  keep  these 
types  of  records  in  order  to  control  the 
quality  of  their  products. 

In  the  NPRM,  EPA  explained  that  it 
was  considering  adopting  minor 
recordkeeping  requirements  in  the  final 
rule.  In  response  to  comments.  EPA  has 
modified  the  contemplated 
recordkeeping  requirements  to:  (1) 
Fiuther  clarify  that  records  may  be  kept 
on  an  engine  family  basis.  (2)  allow 
parties  to  keep  information  in  whatever 
format  or  system  they  choose,  provided 
that  the  information  can  be  understood 
by  an  EPA  enforcement  officer,  and  (3) 
not  require  parties  to  keep  informaticm 
that  they  do  not  have  access  to  as  part 
of  normal  business  practices. 

C.  Revised  Averaging,  Banking,  and 
Trading  Pmvisions 

EPA  is  finalizing  with  revisions 
various  modifications  to  the  ABT 
program.  EPA  beheves  this  program  is 
an  important  el«m«it  in  making  the 
stringent  emissions  standards  adopted 
today  appropriate  with  regard  to 
technological  feasibility,  lead  time,  and 
cost.  The  ABT  program  provides 
important  flexibibty  to  manufactxiren. 
helping  them  to  transition  their  entire 
product  Unes  to  the  new  standards.  The 
ABT  program  also  encourages  the  eaiiy 
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introduction  of  cleaner  engines,  thus 
securing  earlier  emissions  benefits.  The 
modified  ABT  program  being     < 
implemented  by  EPA  for  1996  and  later 
model  year  engines  applies  only  to 
diesel  cycle  engines. -EPA  proposed  but 
is  not  finalizing  the  modified  ABT 
program  for  otto-cycle  engines.  (The 
ABT  program  implemented  in  1990 
remains  in  effect  for  otto-cycle  engines). 
The  provisions  being  finalized  for  the 
modified  ABT  program  are  described 
below.  As  proposed,  the  modified 
program  and  current  program  are 
separate  and  engines  cannot  participate 
in  both  programs.  Credits  generated 
under  the  modified  program  may  be 
used  only  in  2004  and  Later  model  years. 
As  was  proposed,  credits  generated 
between  1998  and  2003  are  based  on 
NOx  only,  not  NMHC+NOx,  and  are 
calculated  against  the  4.0  g/BHP-hr  NOx 
emission  standard.  Diesel  PM  credits  are 
based  on  reductions  beyond  the  0.10  g/ 
BHP-hr  emission  standard  for  truck 
engines  and  the  0.05  g/BHP-hr  emission 
standard  for  urban  buses.  Credits  earned 
under  the  modified  program  may  be ' 
transferred  to  the  current  program  but 
would  then  be  subject  to  the  current 
program's  credit  hfe  limit  of  three  years 
frt>m  model  year  of  generation  and  a 
one-time  20  percent  discount. 

For  the  modified  program  between 
1998  and  2003,  for  engine  families 
certified  at  NOx  levels  ^3.5  g/BHP-hr, 
no  discount  will  be  applied  to  any  NOx 
or  PM  credits  generated  for  banking  or 
trading.  For  engine  families  certified  at 
NOx  levels  above  3.5  g/BHP-hr,  a  one- 
time 10  percent  discount  will  be  applied 
to  all  credits  generated  for  banking  and 
trading  against  the  model  year  2004 
standards,  both  NOx  and  PM.  For 
example,  if  an  engine  femily  is  certified 
to  a  hiOx  level  of  3.7  in  the  modified 
program,  the  manufacturer  will  earn 
only  0.27  g/bhp-hr  (0.3x.9)  credit  for  use 
in  meeting  the  2004  standard.  The  credit 
life  for  credits  under  the  modified 
program  is  unlimited. 

Beginning  in  2004,  the  form  of  the 
standard  changes  from  separate  HC  and 
NOx  standards  to  a  combined 
NMHC+NOx  standard.  Therefore, 
starting  in  2004,  credits  will  be  based  on 
combined  NMHC-t-NOx  values. 
NMHC+NOx  credits  will  be  generated 
against  the  2.4  g/BHP-hr  standard. 
EKesel  PM  credits  will  continue  to  be 
generated  against  the  0.10  g/BHP-hr 
emission  standard  for  truck  engines  and 
the  0.05  g/BHP-hr  emission  standard  for 
urban  buses.  For  engine  famihes 
certified  with  NMHC+NOx  levels  at  or 
below  1.9  g/BHP-hr,  credits  will  not  be 
discounted.  Credits  for  banking  and 
trading  will  be  discounted  by  10  {wrcent 
for  engines  with  certification  levels 


above  1.9  g/bhp-hr  NMHC+NOx  with 
the  following  exception:  carry-over 
engine  families  certified  prior  to  2004 
¥irith  NOx+NMHC  certification  levels 
below  the  2004  standards  may  earn 
undiscounted  credits  through  model 
year  2006.  For  model  year  2007  and 
thereafter,  the  10  percent  discoimt 
applies.  As  with  credits  generated  in  the 
modified  program  prior  to  2004,  there 
wrill  be  no  lix^t  on  credit  life  for  credits 
generated  after  2004  imder  the  modified 
pn^ram.  As  proposed,  the  upper  limits 
for  NMHC+NOx  and  PM  certification 
will  be  4.5  g/BHP-hr  and  0.25  g/BHP-hr, 
respectively.  That  is,  no  engine  femily 
may  use  credits  to  establish  FELs  above 
either  of  these  levels. 

For  reasons  discussed  later  in  this 
dociunent,  as-well  as  in  the  Summary 
and  Analysis  of  Comments,  the 
provisions  regarding  credit  life  and 
discounting  differ  somewhat  from  those 
proposed.  EPA  proposed  no  discounting 
or  credit  life  limits  for  the  medified 
program.  EPA  also  proposed  that  the 
modified  program  end  in  2007  and  that 
all  credits  thereafter  would  be  generated 
under  the  current  program  which 
includes  a  one-time  discount  of  20 
percent  and  a  three  year  credit  life  limit. 
Under  the  final  rule,  the  modified 
program  does  not  end  in  2007,  but 
continues  indefinitely.  In  addition,  as 
noted  above,  credits  for  engine  families 
certified  above  the  appropriate  trigger 
level  will  have  a  10  percent  discount. 

There  are  several  other  provisions 
which  apply  to  the  modified  program 
begiiming  in  model  year  1998.  First,  as 
proposed,  EPA  is  eliminating  the  "buy 
nigh-sell  low"  conversion  fector 
provision  of  86.094-(c)(2)  and  replacing 
it  with  the  production-weighted  average 
value.  Under  the  ciurent  buy  high-sell 
low  provision,  families  generating 
credits  use  the  lowest  horsepower 
configuration  factor  and  those  using 
credits  use  the  highest  horsepower 
configuration  factor  in  the  formula  to 
establish  the  number  of  credits 
genoated  or  used.  In  the  modified 
program,  the  productian-%vei^ted 
average  value  will  be  used  in  both  cases. 
Second,  because  the  2004  standards 
apply  in  all  fifty  states,  beginning  in 
2004.  the  CaUfomia  and  federal 
programs  will  harmonize  and  ABT  will 
be  applicable  to  all  federal 
certifications.  Third,  EPA  is  finalizing 
provisions  to  allow  manufecturers  the 
option  to  make  the  NOx  and  PM  credits 
generated  by  their  engines  available  to 
other  persons  for  use  outside  the  ABT 
program  instead  of  limiting  credits  to 
onfy  manufecturers. 

Based  on  comments  received  EPA  is 
not  finalizing  two  provisions  which  had 
bem  proposed.  First,  EPA  is  not 


finalizing  its  proposal  for  pre-2004 
model  years  to  allow  NOx  credits  to  be 
generated  based  on  a  usefol  life  of 
435,000  miles  while  retaining  the  actual 
useful  Ufe  for  the  engine  family  at 
290,000  mile  interval  for  all  other 
program  purposes.  EPA  pnxMsed  to 
allow  manufecturers  to  establish  an  PEL 
based  on  simple  extrapolation  of  the 
deterioration  factor  for  NOx  from 
290.000  miles  to  435.000  miles  and  earn 
credits  up  to  435.000  miles  without 
incurring  any  additional  in-use  liability 
for  the  mileage  between  290,000  mile 
and  435,000  miles.  Because  EPA  is  not 
finalizing  the  proposed  change,  all 
credits  mtist  be  based  on  the  useful  life 
of  the  engine  family,  which  is  the 
ciurent  Agency  requirement. 
Manufecttirers  wanting  to  generate 
credits  up  to  435.000  miles  will  be 
required  to  establish  the  435.000  mile 
interval  as  the  official  usefol  fife  for  the 
engine  family.  Second,  EPA  is  not 
finalizing  its  proposal  to  require  a 
compliance  margin  (Le.,  the  difiierBnce 
between  the  engine  certification  level 
and  the  FEL)  of  at  leest  5  percent  under 
the  modified  ABT  program.  All  of  the 
above  changes  to  the  modified  ABT 
program  are  being  made  for  the  reasons 
explained  in  the  Summary  and  Analysis 
of  Comment  doctunoit  for  this  rule. 

D.  Display  ofOSfB  Control  Numbers 

EPA  is  also  amending  the  table  of 
cuneatly  approved  information 
collection  request  (ICR)  control  ntunbers 
issued  by  OMB  for  various  regulations. 
This  amendment  updates  the  table  to 
accurately  display  those  information 
requirements  contained  in  this  final 
rule.  This  display  of  the  OMB  ccmtrol 
numbers  and  their  sabsequent 
codification  in  the  Code  of  Federal 
Regulations  satisfies  the  requirements  of 
the  Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  1320. 

The  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  As  a  result,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  unnecessary. 

IV.  Public  Paitidpaticm 

Following  the  NPRM,  EPA  held  a 
public  hearing  on  August  12. 1996,  and 
accepted  written  comments  on  the 
proposals.  This  preamble  section 
provides  an  overview  of  certain  key 
issues  raised  in  the  NPRM,  a  siunmary 
of  comments  on  these  issues,  and  EPA's 
response  to  the  comments,  including 
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any  significant  changes  to  the 
rulemaking  as  a  result  of  the  conunents. 
For  EPA's  detailed  analysis  of  the 
conunents  received  on  the  NPRM,  the 
reader  is  directed  to  the  Summary  and 
Analysis  of  Conunents  document  for  the 
rulemaking.  For  information  on  how  to 
obtain  copies  of  the  public  hearing 
transcript,  v.  ritten  comments,  and  the 
Summary  and  Analysis  of  Conunents 
document,  please  see  the  AOCMESSES 
section  above. 

A.  EPA's  Air  Quality  Justification  for  the 
Proposed  Program 

In  the  NPRM,  EPA  expressed  its  belief 
that  improvements  in  air  quality  in 
many  paris  of  the  country  will  continue 
to  be  necessary  in  the  futiue. 
Specifically,  the  Agency  presented  the 
results  of  analyses  indicating  that  the 
emissions  of  key  pollutants  can  be 
expected  to  increase  without  further 
controls  and  that  air  quality  (in  the  case 
of  both  ozone  and  particulate  matter)  is 
likely  to  worsen  as  a  result.  In  proposing 
new  standards  for  highway  HDEs,  the 
Agency  relied  on  these  projections  in 
concluding  that  it  should  proceed  with 
regulatory  action  as  soon  as  possible. 

Some  commenters  questioned  this 
conclusion,  disputing  whether  the 
available  information  in  fact  justifies 
establishing  new  standards  for  highway 
HDEs.  Others  argued  the  opposite — that 
immediate  action  is  indeed  justified. 
Those  questioning  EPA's  analysis  raised 
several  issues.  First,  some  commenters 
argued  that  ciurently  available 
computer  modeling  is  not  of  sufficient 
quality  to  draw  conclusions  about  the 
future  need  for  NOx  control.  Second, 
several  commenters  had  diffisring 
opinions  about  how.  much  EPA  national 
ozone  reduction  policy  should  be 
affected  by  the  fact  that  NOx  reductions 
can  cause  increases  in  ozone  under 
localized  conditions.  EPA  stated  its 
belief  in  the  proposal  that  the  large 
expected  benefits  of  NOx  control  over 
broad  areas  within  and  surrounding 
nonattainment  areas  should  be  pursued 
even  if  these  NOx  reductions  have  a 
neutral  or  negative  effect  in  localized 
portions  of  some  nonattainment  areas. 
Third,  one  commenter  presented  an 
analysis  of  ozone  monitors  concluding 
that  the  niunber  of  national  ozone 
exceedances  has  been  steadily 
decreasing  over  time  (when  adjiisted  for 
ambient  temperatures).  These  issues  are 
discussed  below. 

1.  Modeling 

The  emissions  and  air  quality 
modeling  to  which  the  commenters  refer 
falls  into  two  related  categories  that  are 
generally  performed  sequentially.  The 
first  major  step  is  to  develop  emission 


inventories  simulating  the  atmospheric 
loading  of  ozone  precursors  in  futiue 
years.  These  inventories  are  useful  for 
projecting  trends  in  emissions  over  time 
and  for  understanding  the  relative 
importance  of  various  emission  sources. 
The  second  major  step  is  to  input 
specially  prepared  inventories  into  a 
complex  grid-based  air  quality  model 
which  simulates  the  photochemistry  of 
ozone  formation  over  a  geographic  area 
for  the  same  future  years.  Modelers  have 
been  able  to  graduaUy  improve  the 
quality  of  both  of  these  types  of 
modeling  over  many  years,  and 
improvements  continue. 

As  discussed  more  hilly  in  the 
Summary  and  Analysis  of  Comments 
document,  EPA  believes  that  the 
available  computer  modeling  of 
onissions  and  air  quality,  while  of 
necessity  complex  and  continually 
undergoing  improvement,  clearly 
provides  a  legitimate  basis  for  today's 
rule.  The  Agency  believes  that  its 
modeling  projects  with  reasonable 
accuracy  tnat,  absent  new  control 
programs,  NOx  emissions  would 
increase  in  the  future  and  that  the 
expected  result  would  be  increased 
ozone  problems  for  many  areas. 

2.  Possible  Ozone  Increases  From  NOx 
Reduction 

In  the  ANFRM  and  NPRM.  EPA 
discussed  the  well  known  phenomenon 
that  reducing  NOx  emissions  in  a  local 
area  may  in  certain  circumstances  result 
in  an  increase  in  ozone  in  limited  parts 
of  the  area.  Some  commenters  suggested 
that,  as  a  result  of  this  phenomenon,  any 
proposed  action  to  reduce  NOx 
emission  would  be  unwise  or 
premature.  After  consideration  of  all 
comments  received  on  this  subject,  EPA 
believes  that  nothing  in  the  comments 
warrants  a  different  course  of  action 
than  that  proposed  by  the  Agency.  In 
fact,  air  quaUty  modeling  work  done 
since  the  analysis  presented  in  the 
NPRM  shows  that  the  Agency's 
justification  for  pursuing  the  proposed 
prooram  is  appropriate. 

Tne  OTAG  addressed  the  complex 
issue  of  regional  impacts  due  to 
transport  of  NOx  and  VOC  emissions. 
The  OTAG  modeling  results  indicate 
that  urban  NOx  reductions  produce 
widespread  decreases  in  ozone 
concentrations  on  high  ozone  days.  In 
addition,  urban  NOx  reductions  also 
produce  limited  increases  in  ozone 
concentrations  locally,  but  the 
magnitude,  time,  and  location  of  these 
increases  generally  do  not  cause  or 
contribute  to  high  ozone  concentrations. 
Most  urban  ozone  increases  modeled  in 
OTAG  occur  in  areas  already  below  the 
ozone  standard  and.  thus,  in  most  cases. 


urban  ozone  increases  resulting  from 
NOx  reductions  do  not  cause 
exceedance  of  the  ozone  standard.  There 
are  a  few  days  in  a  few  urban  areas 
where  NOx  reductions  are  predicted  to 
produce  ozone  increases  in  portions  of 
an  urban  area  with  high  ozone 
concentrations.  In  these  circumstances, 
additional  VOC  control  measures  may 
be  needed  to  offset  associated  ozone 
increases  due  to  NOx  emissions 
decreases  in  local  areas. 

Nonetheless,  modeling  analyses 
conducted  as  part  of  the  OTAG  process 
indicated  that,  in  general.  NOx 
reduction  disbenefits  are  inversely 
related  to  ozone  concentration.  On  the 
low  ozone  days  leading  up  to  an  ozone 
episode  (and  sometimes  the  last  day  or 
so)  the  increases  are  greatest,  and  on  the 
high  ozone  days,  the  increases  are  least 
(or  nonexistent);  the  ozone  increases 
occur  on  days  when  ozone  is  low  and 
the  ozone  decreases  occur  on  days  when 
ozone  is  high.  This  indicates  that,  in 
most  cases,  urban  ozone  increases  may 
not  produce  detrimental  effects.  Qverall, 
OTAG  modeling  thus  demonstrates  that 
the  ozone  reduction  benefits  of  NOx 
control  outweigh  the  disbenefits  of 
urban  ozone  increases  in  both 
magnitude  of  oztme  reduction  and. 
geographic  scope. 

The  Agency  nas  concluded  that  the 
overall  benefit  of  large  regional 
reductions  in  NOx.  like  those  that 
would  occur  with  the  HDE  standards 
finalized  today,  warrant  such  controls 
even  where  localized  ozone  increases 
may  occur.  ^^  " 

3.  Trends  in  Ozone  Levels 

EPA  is  aware  of  data  indicating 
gradual  improvements  in  ozone  levels 
over  the  paist  several  years.  The  Agency 
attributes  this  apparent  trend  to  the 
success  of  past  NOx  and  VOC  control 
programs.  Since  the  Agency  has 
concluded  that  NOx  levels  will  continue 
downward  for  several  years  but  then 
level  off  and  begin  to  rise,  the  welcome 
downward  trend  in  ozone  cannot, 
unfortunately,  be  expected  to  continue 
without  new  emission  reductions.  EPA 
does  not  agree  with  the  commenter  that 
the  current  trends  indicate  that  new 
NOx  control  programs  are  not  necessary. 
Rather,  these  data  help  show  that  NOx 
control  can  be  very  effective  in  reducing 
ozone.  Moreover,  the  data  reinforce 
EPA's  belief  (as  discussed  in  Section  n. 
above)  that  there  will  likely  be  an 


"•EPA  Staff  Observations  from  Recent  Air 
Quality  Modeling,"  Memorandum  from  Nona 
PoMiel  to  Tad  Wysor.  August.  1997. 

»  Also  see  EPA's  notice  of  denial  of  API  petition 
for  reconsideration  of  the  Phase  D  reibnnulated 
gasoline  NOx  standard.  (62  FR  11346  (Maich  12 
1997)). 
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upward  trend  in  NOx  emissions  and 
ozone  in  the  future  if  further  NOx 
controls  are  not  Implemented.  The 
Agency  believes,  therefore,  that  further 
NOx  controls,  including  the  HDE 
standards  issued  today,  must  be 
vigorously  pursued. 

B.  Level  of  Standards 

1.  Diesel  Engines— NOx  Plus  NMHC 

EPA  proposed  a  combined 
NMHC+NOx  standard  of  2.4  g/bhp-hr 
with  an  option  to  manufacturers  of  2.5 
g/bhp-hr  with  a  NMHC  cap  of  0.5  g/bhp- 
hr.  liie  emission  standards  proposed  in 
the  NPRM  for  diesel-cyde  engines  were 
based  on  what  EPA  considered  to  be  the 
greatest  achievable  reductions  from 
technology  expected  to  be  available  in 
2004,  giving  appropriate  consideration 
to  cost,  energy,  and  safety.  Commenters 
showed  general  support  for  the 
alternative  NMHC-»-NOx  standards 
proposed  bv  EPA.  The  manufacturers 
commented  that  the  proposed 
NMHC-fNOx  standards  will  be  feasible 
for  most  highway  heavy-duty  diesel 
engines  in  2004,  provided  that  PM 
standards  do  not  change.  Manufacturers 
expressed  specific  support  for  the 
standards  as  they  were  proposed, 
including  the  optional  2.5  g/bbp-hr 
standard  with  0.5  g/bhp-hr  NMHC  cap. 
EPA  did  not  receive  comment 
recommending  another  level  for  the 
standard  for  diesel  engines. 

Based  on  current  information,  EPA 
has  determined  that  the  proposed 
revision  of  NOx  and  NMHC  standards  is 
appropriate  for  2004.  The  assessment  of 
feasibility  in  the  NPRM  remains 
unchanged.  An  overview  of  the  engine 
changes  manufacturers  are  expected  to 
make  to  meet  the  standards  can  be 
found  in  the  Economic  Impact 
discussion  later  in  the  preamble  and  in 
the  Regulatory  Impact  Analysis. 

2.  Highway  Diesel  Engine— PM 

In  the  NPRM.  EPA  proposed  to  leave 
the  diesel  engine  PM  standards  at  their 
currant  levels:  0.10  g/bhp-hr  for  truck 
engines  and  0.05  g/bhp-hr  (0.07  in-use) . 
for  urban  buses.  State,  health,  and 
environmental  groups  were  unanimous 
in  their  comments  exhorting  EPA  to 
move  forward  with  additional  control  of 
diesel  PM  from  on-highway  heavy-duty 
diesel  engines.  These  commenters 
focused  on  the  need  for  control  of  diesel 
PM  in  the  context  of  health  effects  from 
PM  exposure  and  EPA's  recent  proposal 
to  revise  the  National  Ambient  Air 
Quality  Standard  for  PM.  The  groups 
also  noted  that  the  urban  bus  standard 
for  PM  was  0.05  g/bhp-hr  and  argued 
that  all  diesel  HDEs  could  meet  that 
level.  In  contrast,  the  manufacturers 


commented  that  even  meeting  the 
current  diesel  PM  standards  while 
reducing  NOx  emissions  by  50  percent 
presents  a  significant  technical 
challenge.  The  manufacturers 
commented  that  further  reduction  in  the 
PM  standard  would  threaten  the  overall 
feasibility  and  cost-effectiveness  of  the 
2004  NMHC  plus  NOx  standards.  In  the 
case  of  urban  buses,  manufacturere 
asked  for  a  relaxation  in  the  level  of  the 
PM  standard  to  be  able  to  meet  the  new 
levels  for  NMHC-fNOx  emissions. 

EPA  understands  the  concerns  that 
have  been  raised  by  the  state, 
environmental,  and  health  commenters 
and  has  an  interest  in  pursuing  further 
control  of  PM  emissions  if  appropriate. 
As  discussed  in  more  detail  above  and 
in  the  Regulatory  Impact  Analysis,  PM 
emissions  can  cause  risks  to  public 
health  and  welfare,  including  a  range  of 
respiratory  illnesses  and  aggravation  of 
cardiovascular  disease.  EPA  is 
reviewing  and  will  continue  to  review 
many  strategies  for  reducing  harmful 
emissions  of  PM,  including  reduction  of 
emissions  from  internal  combustion 
engines.  In  fact,  the  reductions  in  NOx 
emissions  resulting  from  this  rule  will 
significantly  lower  secondary  formation 
ofnitiatePM." 

Howevw,  based  on  the  information 
available  today  and  the  statutory  fectors 
set  forth  in  section  202(a)(3)(A)  of  the 
Clean  Air  Act,  EPA  has  determined  that 
the  current  diesel  PM  standards  are  the 
lowest  appropriate  levels  in  2004  in  the 
context  of  an  approximate  50  percent 
reduction  in  NGbc.  Because  of  the  trade- 
off between  NOx  and  PM  emissions, 
manufacturers  will  have  to  undertake 
considerable  effort  to  keep  PM 
emissions  below  the  current  standard 
while  essentially  halving  NOx 
emissicms.  EPA  cannot  be  certain  at  this 
time  that  any  further  reductions  in  PM 
emissions  can  be  realized  in  manner 
that  is  durable,  reliable  for  the  majority 
of  the  fleet,  and  cost-effective.  As 
discussed  below  and  in  the  Summary 
and  Analysis  of  Comments,  the  abiHty 
of  urban  buses  to  meet  a  more  stringent 
standard  for  PM  does  not  necessarily 
mean  that  such  a  standard  is  feasible 
and  appropriate  for  all  heavy  duty 
diesel  engines. 

Open  issues  regarding  control 
technology  and  strategy  have 
contributed  to  EPA's  decision  not  to 
lower  PM  standards  at  this  time.  To 
date,  most  medium  heavy-duty  and  all 
heavy  heavy-duty  diesel  engine  families 
have  been  successful  in  meeting  the 
0.10  g/bhp-hr  diesel  PM  standard  using 


>»Benafits  of  Mobile  Source  SOx  Related 
Paniculate  Matter  Reductions,  October  1906.  EPA 
Contract  No.  6S-C5-0010. 


in-cylinder  or  engine-based  control 
strategies.  However,  most  of  the  Ught 
heavy-duty  diesel  engines  have 
employed  the  use  of  aftertreatment 
devices  such  as  oxidation  catalysts  to 
reach  this  level.  All  urban  bus  engines 
have  used  aftertreatment  to  achieve  the 
applicable  0.05  g/bhp-hr  diesel  PM 
standard,  albeit  at  somewhat  higher  cost 
and  cost  effectiveness  values  than  for 
truck  engines.  While  there  are  clearly 
different  emission  control  strategy 
philosophies  among  the  manufacturers 
and  differences  among  engines 
technologies  that  lead  to  these 
variations  in  technological  approach, 
further  work  is  needed  to  identify  and 
evaluate  %«diat  set  of  control  strategies 
have  the  greatest  potential  to  achieve 
full  life  emission  control  at  diesel  PM  - 
levels  less  than  0.10  g/bhp-hr  while  also 
reducing  NOx  to  approximately  2  g/bhp- 
hr.  This  ultimate  set  of  strategies  may 
involve  aftertreatment  technioues 
similar  to  those  currenUy  used  on  light 
heavy-duty  diesel  engines  and  urban 
buses  or  could  be  a  technology  still  in 
research  and  development  However,  at 
this  time,  it  is  imcertain  whether 
potential  methods  for  reduction  of  PM 
and  NOx  from  heavy-duty  engines  are 
capable  of  reducing  emission  levels  for 
the  great  majority  of  the  heavy-duty 
engine  fleet  below  the  standards 
promulgated  today  in  a  manner  that  is 
reliable  for  the  full  useful  life  of  the 
engines.  Further  discussion  regarding 
tecnnological  feasibility  can  be  found  in 
the  Summary  and  Analysis  of 
Comments  and  the  Regulatory  Impact 
Analysis. 

Qosely  related  are  the  issues  of  cost 
and  cost  effectiveness.  The  purchase 
and  operating  cost  impUcations  of  any 
additional  control  technology  must  be 
considered  as  part  of  further  evaluation, 
as  should  the  cost-effectiveness  of 
further  reductions  in  new  engine 
emission  standards.  This  is  best 
evaluated  in  the  context  of  the  possible 
control  tec^ologies  as  discussed  above. 

There  are  other  open  scientific  and 
technical  issues  that  EPA  plans  to 
consider  prior  to  the  1999  review.  One 
issue  is  rolled  to  the  form  of  the  diesel 
particulate  standard.  Current  EPA  diesel 
particulate  standards  are  based  on  mass 
per  unit  work  (g/BHP-hr),  and  EPA 
continues  to  believe  that  this  is  the 
appropriate  form  for  setting  standards. 
RecenUy,  an  issue  of  a  potential  impact 
of  technology  on  particle  size 
distribution  has  arisen.  Virtually  all 
diesel  particulate  matter  has  a  diameter 
less  than  1.0  micron  and  is  thus  fully 
respirable  by  humans.  A  recent  study 
sponsored  by  the  Health  Effacts  Institute 
on  two  similar  and  recent  engine 
models  (one  of  a  later  technology)        - 
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indicated  that  while  the  total  mass  of 
PM  emissioDS  was  lower  in  the  newer 
technology  engine,  the  remaining 
particles  from  the  new  engine  were 
smaller  in  diameter  and  more 
numerous. "  The  implications  of  this 
information  are  not  clear  either  with 
ragard  to  technology  or  health  e£EBcts. 
While  EPA  continues  to  believe  that 
BMM-based  emission  standards  for  PM 
are  the  most  appropriate  form,  more 
information  on  the  impact  of  any 
advanced  engine  and  emission  control 
technology  on  diesel  PM  size,  particle 
count,  and  chemical  constituents  as 
well  as  the  health  effects  of  any  changes 
in  these  particle  characteristics  would 
be  helpful. 

Another  issue  is  related  to  the 
magnitude  of  the  dirsctly-emitted  diesel 
PM  inventory  and  its  relative  air  quality 
impact.  Unlike  nonroad  diesel  engines 
PM  emissions,  highway  diesel  engine 
PM  emissions  have  been  controlled 
since  1988,  and  ciinent  standards 
lequire  an  80  to  90  percent  reduction 
over  uncontrolled  levels.  Nonetheless 
is  dear  that  control  of  diesel  PM 
emissions  is  important,  and  more  data 
on  the  percentage  of  highway  engine 
diesel  PM  in  the  various  urtMn  areas 
and  nonattainment  area  inventories  and 
the  in-use  performance  of  controlled 
highway  diesels  would  be  helpful  in 
guiding  the  Agency's  future  initiatives 
with  regard  to  potential  highway  diesel 
engine  PM  control  strategies.  In  any 
case,  tightening  NO,  standards  alone 
results  in  lower  levels  of  ambient  PM 
due  to  the  accompanying  reduction  in 
secondary  formation  of  nitrate  PM,  as 
diiicinioH  elsewhere  in  this  preamble. 

EPA  considers  further  control  of 
highway  diesel  engine  PM  emissions  to 
be  an  important  air  quality  goal  and 
plans  to  further  study  these  issues  and 
others  over  the  next  two  years,  and  to 
reassess  the  diesel  PM  standard  in  the 
1999  review,  ha  that  context.  EPA 
encourages  continued  research  and 
development  on  PM  control  technology 
and  seeks  input  in  all  of  the  areas 
described  above. 

Urban  bus  engines  are  and  will 
continue  to  be  a  special  case  liecause 
they  have  unique  operating 
chOTCtaristics,  are  xised  in  only  a 
limited  range  of  vehicle  applications, 
and  are  treated  difhrently  than  other 
heavy  duty  engines  under  the  Qean  Air 
Act.  Urban  buses  experience  a  typical 
duty  cycle  for  which  engines  can 
niaitively  easily  be  designed:  other 

'  duty  engines,  in  contrast,  can  be 


"K-J.  WwinigMii.  \M.  iohiucB.  *Tba  BflKtof 
Vmd  tad  EagiiM  DMiyi  aa  Oami  Exhaust  Paiticl* 
t  DbtxflMtiaM.'' Sociaty  of  AttkMHtiva 
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applied  to  several  different  types  of 
truck  applications  and  can  experience  a 
much  wider  range  of  duty  cycles.  The 
duty  cycle  that  engines  will  see  is 
important  because  manufacturers  must 
design  engines  to  meet  the  standards 
over  their  full  useful  lives.  Moreover, 
the  particular  emphasis  on  PM 
reductions  in  section  219  of  the  Act 
indicates  that  Congress  was  especially 
interested  in  such  reductions  from 
urban  bus  engines  and  considered  more 
stringent  standards  appropriate  for  such 
engines,  even  if  costs  are  higher  relative 
to  other  HDEs.  For  these  reasons,  EPA 
believes  that  the  new  NMHC+NO, 
standard  along  with  the  more  stringent 
urban  bus  PM  standard  will  be  feasible 
and  appropriate  for  urban  buses.  As  part 
of  the  1999  review,  EPA  will  reevaluate 
the  appropriateness  of  the  urban  bus 
standards. 

3.  Otto-Cycle  Engines 

In  response  to  the  ANPRM, 
environmental  groups  provided 
comments  highlighting  manufacturers' 
certification  data  for  the  1996  model 
year,  which  included  some  engine 
families  with  emission  levels 
considerably  below  the  standards 
proposed  for  the  2004  model  year. 
While  EPA  proposed  to  adopt  more 
stringent  emission  standards  applicable 
to  both  diesel  and  otto-cycle  (which  are 
primarily  gasoline-fueled)  heavy-duty 
engines,  0'A  also  requested  comment 
on  the  possibility  of  adopting  more 
stringent  emission  standards  for  heavy- 
duty  gasoline  engines.  Certification  data 
for  1997  showed  a  larger  number  of 
engine  families  emitting  at  or  below  the 
2004  levels,  with  some  engines  certified 
at  emission  levels  only  ten  to  twenty 
percent  of  the  2004  emission  standards. 

At  this  point,  EPA  is  not  yet  ready  to 
take  final  action  on  the  issues  associated 
with  otto-cycle  HDEs  and  is  not 
finaliring  any  revised  standards  for 
heavy-duty  otto-cycle  engines.  EPA 
intends  to  issue  a  Supplemental  Notice 
of  Imposed  Rulemaking  to  address 
these  engines  specifically.  A  variety  of 
options  are  under  consideration  for 
inclusion  in  the  supplemental  proposal. 
First,  as  described  in  the  initial 
proposal,  EPA  may  pursue  a  more 
stringent  numerical  standard  using  the 
existing  test  on  an  engine  dynamometer 
Second,  EPA  will  evaluate  the 
appropriateness  of  adopting  emission 
standards  for  some  otto-cycle  heavy- 
duty  vehicles  based  on  testing  with  a 
chassis  dynamometer.  Chassis  testing, 
and  associated  standards,  could  be 
patterned  after  the  program  adopted  by 
the  California  Air  Resoiuces  Board  for 
medium-duty  vehicles.  Alternatively, 
EPA  could  develop  a  test  and  standard 


using  the  chassis  test  cycle  specified  in 
40  CFR  Part  86.  subpart  M  for  heavy- 
duty  gasoline  vehicles. 

C.  In-Uae  Emissions  Control  and 
Compliance 

1.  In-Use  Emissions  Control  Regulatory 
Elements 

The  NPRM  contained  several 
proposals  which  involved  modifications 
to  existing  regulations,  including 
regulations  for  the  useful  life  of  the 
engine,  emissions  performance  and 
defect  warranties,  and  maintenance 
requirements.  These  proposals  would 
update  the  existing  requirements,  which 
were  established  several  years  ago,  to 
better  align  them  with  current  industry 
experience  of  longer  lasting  engines. 
EPA  also  proposed  some  elementary 
provisions  regarding  engine  rebuilding 
to  help  ensure  that  rebuilding  does  not 
result  in  the  removal  of  emissions 
control  equipment  or  the  reconfiguring 
of  the  engine  in  a  way  that  woiild  result 
in  a  significant  increase  in  emissions. 
EPA's  final  actions  on  these  items  are 
described  in  section  m.B.  of  this 
preamble.  The  reader  is  directed  to  the 
Summary  and  Analysis  of  Comments  for 
a  full  discxission  of  conunents  received 
by  EPA  on  its  in-use  emissions  related 
proposals  and  EPA  analysis  and 
response  to  those  comments. 

2.  State  Inspection  and  Maintenance 
Programs 

EPA  noted  in  the  preamble  to  the 
NPRM  its  intention  to  develop  a 
giiidance  document  for  states  to  follow 
in  designing  inspection  and 
maintenance  programs  for  heavy-duty 
trucks  and  buses.  Several  commenters 
urged  EPA  to  issue  guidance  to  states 
quickly  regarding  how  to  conduct  in-use 
inspection  and  maintenance  programs. 
Conunenters  noted  that  several  states 
and  regions  are  working  on  in-use 
emissions  programs  and  EPA  guidance 
is  critical  to  help  ensure  consistent 
programs  from  state-to-state. 
Commenters  requested  that  EPA 
evaluate  the  Society  of  Automptive 
Engineers  (SAE)  test  procedure  J-1667 
and  move  rapidly  to  endorse  its  use  in 
road-side  smoke  inspection  programs. 
State  organizations  recommended, 
further,  that  EPA  move  to  adopt  the  J- 
1667  procedure  or  other  short  test 
procedures  as  certification  short  test 
procedures  and  develop  correlations 
between  the  short  tests  and  the  full 
certification  tests.  This  would  allow 
states  and  EPA  to  determine  vehicle 
compliance  in  the  field.  NESCAUM 
noted  that  research  is  needed  on  the 
relationship  between  smoke  opacity  and 
particulate  emissions.  NRDC 
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commented  that  the  smoke  test  will  be 
inadequate  for  verifying  compliance 
with  the  standard  proposed  in  the  rule. 

EPA  recognizes  the  importance  of 
providing  guidance  to  states  in  these 
matters.  EPA  has  been  working 
informally  with  stakeholders  including 
represent^ves  finun  States,  the  trucking 
industry,  engine  manufacturers,  and 
EPA  Regions,  among  others,  in  its 
development  of  such  guidance.  As  a 
result  of  this  effort.  EPA  has  recently 
issued  guidance  to  states  rec(Hiunending 
the  SAE  J-1667  test  procedure  for  their 
I/M  programs.'"  EPA  plans  to  continue 
working  with  stakeholders  to  address 
other  concerns  related  to  the  smoke  test 
procedure  such  as  the  establishment  of 
appropriate  cut-points.  The  correlation 
of  test  cycles,  establishment  of 
certification  short  tests,  and  short  tests 
for  emissions  other  than  smoke 
emissions,  are  complex  in  nature  and 
must  be  studied  further.  For  these 
reasons  and  also  because  I/M  was  not  a 
subiect  of  any  proposals  in  the  NPRM. 
the  Agency  iraot  adopting  such 
programs  or  requirements  in  this  rule. 

3.  In-use  Ccnnpliance  Issues 

EPA  received  comments  in  several 
areas  related  to  in-use  emissions 
control,  but  not  related  to  any  specific 
proposals  contained  in  the  NPRM. 
Several  commenters  expressed 
substantial  concern  over  what  they ' 
belibve  to  be  EPA's  lack  of  a  practical 
in-iise  compliande  program  for  heavy- 
duty  engines.  They  contend  that  EPA 
relies  entirely  on  self  certification  and 
selective  enforcement  audits  for  heavy- 
duty  compliance  due  to  the 
impracticality  and  high  cost  of  in-use 
engine  testing.  Conunenters  expressed 
concern  that  a  niunber  of  HDEs  have 
failed  the  SEA  testing  in  recent  years. 
The  OHnmenters  urged  EPA  to  develop 
an  effective  in-use  compliance  testing 
program  including  a  viabte  recall 
program  to  ensure  that  engines  comply 
with  applicable  standards  over  their 
useful  lives.  One  conunenter  noted  that 
the  threat  of  in-use  deterioration  will 
increase  as  the  standards  are  lowered. 
Commenters  recommended  that  the 
Agency  develop  a  supplemental 
certification  test,  such  as  a  loaded 
chassis  test,  which  could  be  used  for  in- 
use  compliance  and  one  comments 
luged  the  Agency  commit  to  a  schedule 
fat  development  and  implementation. 

EPA  received  comments  urging  the 
Agency  to  adopt  requirements  for 
manubcturers  to  install  on-board 


diagnostics  (OBD)  systems  in  heavy- 
duty  vehicles.  Commenters  believe  that 
OBD  could  be  a  valuable  tool  in 
improving  maintenance  practices  and 
assessing  the  in-use  performance  of 
heavy-duty  engines.  State  organizations 
who  commented  are  interested  in 
having  OBD  systems  available  as  a  tool 
for  inspection  and  maintenance 
proyams. 

'    EPA  also  received  comment  that  a 
more  representative  test  cycle  is  a  key 
to  controlling  excess  emissions 
associated  with  high  speeds  and  loads 
typical  of  real  world  conditions  not 
ourently  represented  in  the  federal  test 
procedure  (i.e.,  off  cycle  emissions).  The 
commentw  also  believes  that  the 
increasing  use  of  onboard  computers  to 
control  the  operation  of  engines  further 
exacerbates  the  need  for  different  and 
more  variable  test  cycles.  The 
commenter  notes  that  onboard 
computers  can  be  used  to  diange  the 
engine  operating  conditions  to  optimize 
fuel  economy  at  the  expense  of 
emissions  in  modes  of  operation  that  are 
not  well  represented  in  the  EPA  test 
procedure.  The  conunenter  urged  EPA 
to  evaluate  its  current  heavy-duty 
engine  test  procedure  and  consider  such 
options  as  a  random  test  cycle  to 
minimise  the  impact  of  off-cycle 
emissions. 

While  EPA  believes  that  the  new 
standards  will  achieve  the  emissions 
reductionf  estimated  in  section  II  of  this 
preamble.  EPA  also  recognizes  thai 
improvements  in  the  imdwstanding  of 
in-use  emissions  and  the  need  to 
establish  a  viable  in-use  compliance 
presence  are  essential.  To  address  these 
concerns  EPA  has  recently  engaged  in  a 
number  of  activities  to  address  in-use 
emissions.  EPA  has  signed  a 
Memorandiun  of  Understanding  (MOU) 
with  the  California  Air  Resources  Board 
(ARB)  and  the  Northeast  States  for 
Cocadinated  Air  Use  Management 
(NESCAUM)  to  develop  a  better 
understanding  of  in-use  emissions  firom 
heavy-duty  vrfiicles.** 

Under  the  ctmtext  of  this  MOU.  EPA 
has  recently  implemmited  a  onall-scale 
chassis-based  screening  program  for  in- 
use  HDV's  that  wiU  establish  a  viable  in- 
use  compliance  presence.  The  screening 
program  seeks  to  identify  high  emitting 
engines  or  technologies,  and  the  causes 
of  high  emissions.  The  screening 
program  is  initially  focused  on  Ught 
heavy-duty  gasoline  engines,  although 
EPA  plans  to  work  with  ARB  and 


~    —  "Guidanca  to  States  on  In-u*e  Sinoka  Test 
Procaduie  For  FDghwray  Heavy-duty  Diesel 
Vehiclaa".  United  States  EmriraamiHitai  Ptotactk>n 
Agency.  April  3.  lOar.  Dodwt  Ar^irV. 


** "Developing  an  Understanding  of  In-uie 
Emissions  from  Heavy-duty  Diesel  Engines". 
MenMuandum  of  Understanding,  United  States 
Emrironmantal  Protection  Agency,  htortheast  States 
for  Coordinated  Air  Use  Management.  California 
Air  Rmouicm  Board.  March  19B7.  Docket  A-as-27. 


NESCAUM  to  expand  the  program  to  all 
sectors  of  the  on-highway  heavy-duty 
industry  in  the  next  several  months  and 
include  on-road  emissions 
measiuements.  Such  a  screening 
program  will  allow  EPA  to  identify 
high-emitting  engine  families, 
potentially  signaling  the  need  for  recall 
action  imder  section  207  of  the  Clean 
Air  Act  In  addition,  the  in-use 
screening  program  will  allow  EPA  to 
enforce  certain  provisions  of  section  203 
of  the  Act.  including  the  prohibition 
against  manufacturer-designed  strategies 
or  devices  that  defeat  the  operation  of 
the  emissicms  control  system,  and  the 
prohibition  against  tampering  with  the 
emissions  control  system.  Lastly,  the 
screening  program  will  allow  EPA  to 
assess  in-use  deterioration  of  HDE's  by 
testing  trucks  at  various  mileages. 
Although  the  screening  program  will 
also  provide  important  information 
regarding  ofi-cycle  emissions,  EPA 
understands  that  further  work  in  this 
area  may  be  necessary  to  fully  address 
the  off-cycle  concern. 

In  addition  to  the  screming  program 
and  oigine  testing  conducted  imder  the 
MOU,  EPA  will  continue  to  woik  with 
state  groups  and  others  to  develop  tools 
for  states  to  reduce  in-use  HDV 
emissions.  Many  states  are 
implementing,  or  are  ccmsidering 
implementing,  inspection  and 
maintenance  (I/M)  programs  for  HDV's. 
As  noted  above,  EJPA  has  recentiy  issued 
guidance  regarding  an  in-use  I/M  smcdce 
test  prooediue,  and  plans  to  follow-up 
that  guidance  with  recommended  pass/ 
fail  cut-points.  In  addition,  the  EPA 
plans  to  study  the  benefits  and 
feasibility  of  on-board  diagnostics  (OBD) 
and  other  concepts  that  may  prove  to  be 
useful  I/M  tools. 

EPA  is  also  committed  to  working 
with  states  and  industry  to  implement  a 
volimtary  retrofit  program  aimed  at 
reducing  ranissions  from  older  in-use 
vehicles  that  would  be  modeled  after 
EPA's  Urban  Bus  Retrofit/Rebuild 
Program.  Such  a  program  could  lead  to 
emissicMi  reductims  from  the  in-use 
fleet  beyond  those  required  by  the 
applicable  standards  through  the  retrofit 
of  advanced  emission  control 
technologies. 

In  resfxtnae  to  EPA  and  commoiter 
concerns  about  the  grownng  munber  of 
engines  which  feil  SEA  testing,  EPA  ~ 
believes  that  a  viable  long-term  in-use 
recall  presence  will  provide  the 
necessary  assiuances  that  new 
production  engines  will  comply  with 
applicable  standards.  In  the  near-term, 
EPA  plans  to  engage  the  industry  in 
constructive  dialogue  aimed  at  better    i 
understanding  production  processes 
and  variability,  manufacturer-based 
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production  line  testing  programs,  and 
methodologies  used  determine 
deterioration  factors.  Through  these 
discussions,  EPA  believes  that 
incremental  improvements  in  SEA 
performance  can  be  achieved.  EPA  is 
committed  to  further  review  of  its 
compliance  programs,  and  revisions  to 
its  regulatory  programs  if  needed. 

EPA  believes  that  these  near-term 
actions  will  begin  to  address  many  of 
the  concerns  raised  by  commenters  with 
respect  to  in-use  emissions,  and  that 
changes  in  the  HDV  compliance 
program  could  result  from  these  near- 
term  actions.  In  addition,  continued 
long-term  study  of  in-use  HDV 
emissions  will  further  enhance  oiu' 
imderstanding  and  will  provide  a  basis 
for  future  programmatic,  regulatory,  or 
other  changes  to  ensure  the  emissions 
reductions  from  more  stringent 
standards  are  reflected  in  the  in-use 
emissions  from  HDV's. 

0.  ATvaging,  Banking,  and  Trading 

As  discussed  above,  EPA  proposed  a 
modifled  ABT  program  as  part  of  the 
transition  to  more  stringent  emissions 
standards  for  NOx  and  NMHC  in  2004. 
Many  ctmunents  were  received  on  the 
ABT  provisions  of  the  NPRM.  As 
discussed  in  the  Summary  and  Analysis 
of  Comments  supporting  this  final  rule, 
EPA  has  considered  the  commmts 
received  on  the  proposal  and  revised  the 
provisions  as  appropriate.  The  ABT 
program  EPA  is  implementing  is 
consistent  with  the  goals  of  the  ABT 
concept  as  discussed  in  the  NPRM.  The 
modified  ABT  program  being 
implemented  in  this  rule  provides  the 
manufacturers  the  incentive  to  achieve 
improvements  on  ourent  technology 
and  pull  ahead  2004-era  technology  to 
generate  early  emission  reductions. 
These  early  reductions  provide  a  near- 
term  benefit  to  the  enviroimient  and  the 
emission  credits  generated  provide  the 
manulactiu^rs  significant  compliance 
flexibility.  As  stated  by  the 
manu^turers,  this  compliance 
flexibility  is  a  significant  factor  in  the 
manufactiuers'  ability  to  certify  a  full 
line  of  engines  in  2004  and  helps  to 
allow  implementation  of  the  new  more 
stringent  standard  as  soon  as 
permissible  imder  the  Clean  Air  Act. 

1.  Applicability 

The  NPPM  proposed  a  modified  ABT 
program  for  both  diesel  and  otto-cycle 
engines.  However,  as  noted  above.  EPA 
received  comment  regarding  whether 
EPA's  proposed  otto-cycle  standards 
and  ABT  provisions  were  appropriate. 
As  a  result  of  EPA's  evaluation  of  these 
comments.  EPA  is  not  promulgating 
final  standards  for  otto-cycle  HDEs  in 


this  rule.  EPA  is  also  not  finalizing  a 
modified  ABT  program  for  otto-cycle 
HDEs.  EPA  will  address  such  standards 
and  ABT  provisions  in  a  Supplemental 
Notice  of  Proposed  Rulemaking  in  the 
future.  The  modified  ABT  program 
being  implemented  by  EPA  for  1998 
through  2003  and  the  modified  program 
finalized  for  2004  and  later  apply  only 
to  diesel-cycle  engines. 

2.  The  Modified  ABT  Program  Diesel- 
Cycle  Engines  (1998-2003) 

As  will  be  discussed  further  below, 
the  current  A6T  program  will  be 
retained  for  credit  generation  and  use  by 
production  otto-cycle  engines  and  credit 
use  by  diesel-cycle  engines  during  the 
1998-2003  model  years.  Effective  for  the 
1998  model  year,  EPA  is  implementing 
a  modified  certification  ABT  program 
designed  to  help  ensure  compliance 
with  the  NMHC+NOx  and  PM  standards 
beginning  in  2004.  The  provisions  of 
this  program  are  described  below. 

Credits  generated  under  the  modified 
program  may  be  used  only  in  2004  and 
later  model  years.  Manufacturers  may 
not  use  credits  generated  in  the  current 
program  on  engines  generating  credits 
under  the  modified  program.  However, 
credits  generated  under  the  modified 
program  may  be  used  before  2004, 
subject  to  the  regulatory  provisions  of 
the  current  ABT  program.  As  was 
proposed,  credits  generated  between 
1998  and  2003  under  this  modified 
program  are  based  on  NOx  only  and  are 
calculated  against  the  4.0  g/bhp-hr  NOx 
emission  standard.  The  NMHC  levels  of 
most  heavy-duty  engines  are  well  below 
the  present  standard  and  would  result 
in  windfall  credits  if  the  credit 
calculation  included  NMHC.  Ehesel  PM 
credits  are  based  on  reductions  beyond 
the  model  year  0.10  g/bhp-hr  emission 
standard  for  truck  engines  and  the  0.05 
g/bhp-hr  emission  standard  for  urban 
buses. 

In  the  NPRM,  EPA  proposed  that 
there  be  no  discounts  for  credits  banked 
under  the  modified  program.  However, 
in  response  to  comments  and  further 
consideration  by  EPA  on  the  best  way 
to  align  this  program  with  the  general 
goals  of  the  ABT  program  and  other  EPA 
market  incentive  programs,  EPA  is 
finalizing  somewhat  different 
provisions.  To  better  align  the  ABT 
program  with  the  goal  of  pull-ahead 
technology,  EPA  has  decided  to 
implement  a  trigger  concept  as  a 
mechanism  to  distinguish  engine 
families  eligible  for  no  discount.  For 
engine  families  certified  at  NOx  levels 
less  than  3.5  g/bhp-hr  NOx,  no  discount 
will  be  applied  to  any  NOx  or  PM 
credits  generated  for  banking.  The  3.5  g/ 
bhp-hr  cut-point  was  suggested  by 


commenters  and  EPA  fudges  this  level 
to  be  a  reasonable  discriminator  for 
pull-ahead  technology.  It  is  similar  in 
stringency  to  the  California  LEV 
standard  for  these  engines  and  only 
three  federal  1997  heavy-duty  diesel 
families  are  certified  below  this  level. 
For  engine  families  certified  at  NOx 
levels  above  3.5  g/bhp-hr,  a  10  percent 
discount  will  be  applied  to  all  credits 
generated,  both  NOx  and  PM.  EPA  has 
decided  to  retain  a  discount  for  this 
portion  of  the  program  because  smaller 
incremental  reductions  such  as  this  are 
less  likely  to  represent  the  pull-ahead 
technology  which  ABT  is  designed  to 
encourage.  These  smaller  credits 
nonetheless  represent  early  reductions 
and  are  appropriate  given  the  stringency 
of  the  model  year  2004  standard, 
consistent  with  the  ABT  concept. 

As  was  mentioned  above,  the 
modified  program  includes  a  10  percent 
discount  for  engines  certified  above  the 
trigger.  This  level  of  discount  was 
selected  based  on  a  combination  of 
factors.  Several  commentais  stated  that 
a  discount  should  be  retained,  some 
suggesting  10  percent,  some  implying 
the  current  20  percent  level.  Other 
commenters  supported  the  Agency's 
proposal  to  eliminate  all  credit 
discounts.  In  attempting  to  design  a 
program  which  meets  all  of  the  goals  of 
ABT,  the  Agency  selected  10  percent. 
The  manufacturers  comments  indicated 
that  a  20  percent  discount  was  far  too 
large  and  created  a  sigitificant 
disincentive  for  the  introduction  of  new 
or  improved  technology.  Conversely, 
EPA  believes  that  eliminating  the 
discount  for  all  credits  as  was  proposed 
would  have  reduced  the  incentive  to 
develop  and  implement  significantly 
cleaner  technology.  A  10  percent 
discount  for  credits  generated  at  FELs 
above  3.5  g/bhp-hr,  strikes  a  balance 
between  these  views,  and  aligns  the 
discount  in  the  heavy-duty  engine  A^ 
program  with  others  in  the  mobile 
source  program  such  as  the  National 
Low  Emission  Vehicle  program. 

Some  commenters  opposed  allowing 
PM  credits  to  be  generated  and  used  in 
the  modified  program  because  the  PM 
standard  is  not  changing.  In  response, 
EPA  believes  that  it  is  appropriate  to 
include  PM  in  the  modified  ABT 
program.  For  most  in-cylinder  control 
tecfajiologies,  there  is  a  strong  inverse 
relationship  between  NOx  and  PM 
which  makes  it  difficult  to  control  both 
pollutants  at  the  same  time.  The  control 
technologies  expected  to  be  used  to 
reduce  NOx  to  model  year  2004  levels 
are  likely  to  increase  PM.  Therefore, 
EPA  believes  that  applying  the  ABT 
modifications  to  PM  as  well  as  NOx 
allows  the  manufacturer  more  flexibility 
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in  addressing  the  technology  issues 
involved  with  reducing  NOx  emissions 
to  the  NOx  plus  NMHC  standard  being 
finalized  in  this  rule,  while  maintaining 
PM  emissions  at  0.10  g/bhp-hr.  The 
Agency  has  decide^o  apply  the  NOx 
trigger  to  PM  emissions  because  engines 
generating  PM  credits  at  NOx  levels 
below  the  trigger  in  this  time  frame  are 
likely  to  employ  new,  or  at  least 
significantly  improved,  PM  control 
technology,  because  of  the  natural  trade- 
off between  NOx  and  PM  emissions. 

EPA  proposed  that  the  3  year  credit 
life  restriction  in  the  ciirrent  ABT 
program  not  apply  in  the  modified 
program.  After  considering  comments, 
EPA  is  finalizing  this  provision  as 
proposed.  Even  though  several 
commenters  believed  that  the  credit  Ufe 
limit  should  be  retained,  EPA  believes 
that  an  unlimited  credit  life  is 
consistent  with  the  emission  reduction 
goal  of  ABT,  not  only  because  of  the 
increased  manufiacturer  flexibility  in 
meeting  the  new  standards  but  also 
because  it  eliminates  the  "use  or  lose" 
aspect  of  the  current  program's  limit  on 
credit  life,  which  creates  the  perverse 
incentive  for  manufiactiuers  to  use 
credits  as  quickly  as  possible.  Unused 
credits  are  extra  emission  reductions 
beyond  what  the  EPA  regulations 
require.  The  only  concern  vnth 
unlimited  credit  life  is  that  a 
manufacturer  could  stockpile  a  large 
number  of  credits  and  delay  the 
effectiveness  of  a  new  standard  in  the 
future.  This  certainly  would  be  a 
concern  in  a  situation  where  standards 
are  less  stringent  and  not  technology- 
forcing.  However.  2.4  g/bhp-hr 
NMHC+NOx  and  0.10  g/bhp-hr  PM 
(0.05  g/bhp-hr  for  buses)  are  quite 
challenging  for  diesel  engines;  EPA 
expects  most  pre-2004  credits  will  be 
needed  in  the  first  few  years  of  the  new 
standard. 

3.  The  Modified  ABT  Program  2004  and 
Later 

EPA  proposed  that  the  current 
program  be  reinstated  for  2007  and  later 
models  years,  including  the  20  percent 
discount  and  3  year  credit  lifia.  Some 
commenters  who  opposed  the  modified 
program  urged  the  Agency  to  reinstate 
the  current  program  beginning  in  2004. 
Manufacturers  argued  tbat  the  current 
program  should  not  be  reinstated 
because  the  current  program  would 
remove  much  of  the  incentive  to  pull- 
ahead  technology  in  the  post  2004  time- 
frame. 

EPA  considered  the  comments 
carefully  and  decided  to  implement, 
begiiming  in  2004,  a  modified  program 
which  will  fully  and  permanently 
replace  the  current  ABT  program  for 


diesel-cycle  engines,  though  with 
significant  changes  fit)m  the  proposal. 
Many  of  the  same  concepts  that  appear 
in  the  1998-2003  ABT  program  vnll  be 
employed  beginning  in  2004,  but 
modifications  have  been  made  as 
appropriate.  Beginning  in  2004,  the 
form  of  the  standard  changes  from 
separate  HC  and  NOx  standards  to  a 
combined  NMHC+NOx  standard. 
Therefore  in  2004,  credit^  will  be  based 
on  combined  NMHC+NOx  values.  For 
diesel  engines,  NMHC+NOx  credits  vtrill 
be  generated  againsf  the  2.4  g/bhp-hr 
standard.  Diesel  PM  credits  will 
continue  to  be  generated  against  the 
0.10  g/bhp-hr  emission  standard  fat 
track  engines  and  the  0.05  g/bhp-hr 
emission  standard  for  urban  buses.  For 
the  same  basic  reasons  as  laid  out  above, 
the  trigger  concept  will  continue  to  be 
applied  to  the  discount  for  NMHC+NOx 
and  PM  credits.  This  trigger  will  be  set 
at  1.9  g/bhp-hr  NMHC+NOx-  There  are 
currently  no  diesel-fueled  engines 
certified  even  close  to  this  level. 

As  above,  there  will  be  no  limit  on 
credit  life.  Removing  discounts  and 
credit  life  limits  for  the  cleaner  engines 
will  provide  maximum  incentive  for  the 
development  and  introduction  of 
petroleum-  and  alternative-fueled 
diesel-cycle  engines  with  emission 
levels  approaching  the  1.0  g/bhp-hr 
NOx  and  0.05  g/bhp-hr  PM  research 
objectives  of  the  1995  SOP. 

Credit  use  in  2004  and  later  years  vtriU 
follow  the  same  pattern  as  under  the 
current  program.  As  proposed,  the 
upper  limits  for  NMHC+NOx  and  PM 
certification  will  be  4.5  g/bhp-hr  and 
0.25  g/bhp-hr,  respectively.  That  is,  no 

Xe  family  may  be  certified  above 
-  of  these  levels  using  credits. 
These  limits  provide  the  manufacturers 
adequate  compliance  flexibility  while 
protecting  against  the  introduction  of 
lumecessarily  high  emitting  engines. 

4.  Other  Changes  for  the  Modified  ABT 
Program 

Five  other  provisions  were  proposed 
or  were  discussed  with  requests  for 
comment  which  impact  the  modified 
ABT  program.  EPA  is  implementing 
three  of  these  and  not  finalizing  two  of 
the  proposed  modifications. 

Of  the  three  being  finalized,  first,  EPA 
proposed  to  eliminate  the  "buy  high — 
sell  low"  provision  of  §  86.094-15(c)(2) 
and  to  replace  it  with  the  production- 
weighted  average  value.  Under  this 
existing  provision,  families  generating 
credits  use  the  lowest  horsepower 
configuration  factor  and  those  needing 
credits  use  the  highest  horsepower 
configuration  factor.  In  the  modified 
program  the  prodiicdon-weighted 
average  value  will  be  used  in  both  cases. 


as  proposed.  There  was  no  adverse 
comment  on  this  change.  The  second 
area  relates  to  geographical 
applicability.  The  2004  standards  apply 
in  all  fifty  states.  California  is  not 
included  in  the  current  ABT  program 
because  they  have  a  separate  control 
program.  Begiiming  in  2004  the 
California  and  federal  programs  will 
harmonize  and  ABT  will  be  applicable 
for  all  federally  certified  HDEs  without 
restrictions  based  on  geographical 
limitations  on  the  certificate.  Prior  to 
2004,  the  current  ABT  program  remains 
limited  to  HDEs  certified  for  sale 
outside  California.  There  was  no 
adverse  comment  on  this  issue. 

The  third  change  EPA  is  finalizing  is 
related  to  the  ownership  of  credits.  EPA 
requested  comment  on  the  concept  that 
manu&cttu<ers  be  given  the  option  to 
make  the  NOx andPM  credits  generated 
by  their  engines  available  parties  other 
than  the  manufacturers  for  use  in  odier 
programs.  This  provision  was  supported 
by  those  who  commented,  so  the 
regulatory  language  accompanying  the 
rule  includes  provisions  to  permit 
credits  to  be  excluded  from  the  ABT 
program  by  the  manufactiuer  in  order  to 
be  used  by  engine  purchasers  or  other 
parties,  while  preventing  double 
counting.  The  ability  to  transfer  credits 
out  of  this  program  does  not  of  course 
imply  that  these  credits  can  be  used 
without  restriction  in  other  programs. 
Credits  purchased  for  use  in  other 
programs  must  meet  the  use 
requirements  of  the  emission  programs 
for  which  they  are  purchased.  For 
example,  local  emission  programs  will 
likely  have  limits  on  their  geographic 
scope  which  may  limit  the  use  of 
emission  credits  that  are  used  to  trade 
out  of  local  emission  requirements. 

One  provision  not  being  finalized  is 
related  to  the  impact  of  the  change  in 
useful  life  for  heavy  heavy-duty  diesel 
engines  in  2004  on  credit  generation 
and  use.  The  useful  life  value  is  a  factor 
in  determining  the  amount  of  credits 
earned  or  used  by  an  engine  family. 
Beginning  in  2004  for  these  engines,  the 
minimum  useful  life  increases  50 
percent  bom  290,000  miles  to  435,000 
miles.  If  a  manufacturer  uses  the 
minimum  usefullifs  value  of  290.000 
miles  to  calculate  credits  generated 
prior  to  2004,  50  percent  more  credits 
willbe  needed  in  2004  to  cover  an 
engine  certified  with  a  useful  life  of 
435,000  miles.  EPA  sought  comments 
on  two  options  to  address  this  issue  for 
NOx  and  PM.  These  included  for  NOx 
allowing  manufacturers  to  base  their 
FEL  on  an  emission  level  determined 
from  a  simple  extrapolation  of  the 
deterioration  factor  for  NOx  frt>m 
290,000  miles  to  435,000  miles  and  to 
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earn  credits  up  to  435,000  miles.  Under 
such  an  approach,  engine  families 
would  continue  to  have  a  useful  lifa  of 
290,000  miles  and  manufacturers  would 
be  liable  for  emissions  only  up  to  the 
end  of  the  useful  life.  EPA  also  sought 
comment  on  requiring  manufacturers  to 
apply  for  a  longer  useful  life  under  the 
provisions  of  §86.094-21(0  if  they 
wanted  to  earn  NOx  credits  based  on  a 
useful  life  of  more  than  290,000  miles. 
This  second  option  is  allowed  under  the 
current  regulations.  For  PM,  EPA  did 
not  propose  the  use  of  the  former 
approach  proposed  for  NOx  credits, 
only  the  latter  approach,  due  to 
concerns  about  the  potential  for 
deterioration  of  PM  emissions. 

EPA  received  comments  from 
manufacturers  supporting  the  simple 
extrapolation  of  the  NOx  deterioration 
factor  for  calculating  credits  and 
comments  ai^uing  that  PM  deterioration 
in  in-use  vehicles  was  negligible  and 
predictable  and  that  the  extrapolation 
proposed  for  NOx  should  be  extended  to 
PM.  EPA  also  received  comments  that 
the  Agency  should  not  allow  credits  to 
be  generated  over  a  period  where  the 
manufacturer  is  not  liable  for  emissions 
control. 

As  discussed  in  the  Summary  and 
Analysis  of  Comments,  EPA  has  decided 
not  to  finalize  the  simple  deterioration 
factor  extrapolation  method  for  either 
NOx  or  PM.  In  general,  it  would  be 
inconsistent  with  ciurent  EPA  credit 
program  policy  to  allow  credits  without 
accompanying  liability,  even  if  the 
program  is  transitional.  Furthermore,  for 
both  NOx  and  PM  there  is  some  concern 
that  deterioration  after  the  useful  life 
may  not  be  linear,  especially  for  engines 
using  EGR  or  aftertieatment.  Therefore, 
manuCacturers  desiring  credits  for  the 
longer  useful  life  will  have  to  certify  to 
the  longer  life  for  those  pollutants  as 
allowed  under  §  86.094-21(f)  of  the 
currant  regulations. 

Finally,  EPA  is  not  finalizing  the 
mandatory  compliance  margin 
provisions  proposed  in  the  NPRM.  EPA 
had  proposed  diese  provisions  as  a 
means  to  address  concerns  that 
compliance  margins  (the  difference 
between  the  family  emission  limit  and 
the  certification  level)  had  been 
shrinking  over  time,  and  that  the 
modified  ABT  program  could  provide 
an  incentive  to  shave  margins 
inappropriately  to  gather  additional 
credits.  One  commenter  provided 
examples  where  margins  were  reduced 
by  manufacturers  in  order  to  earn 
additional  credits.  Commenters 
recommended  margins  of  10-15  percent 
due  to  concerns  over  margin  shaving. 
Other  commenters  believed  that  the  best 
way  to  ensure  that  manufacturers  set 


appropriate  margins  would  be  through 
the  use  of  EPA's  audit  and  compliance 
programs  to  target  suspect  engine 
families.  Manufacturers  noted  that  they 
can  improve  their  manufacturing 
processes  to  allow  for  small  margins 
while  still  complying  with  the  FEL  and 
should  not  be  penalized  with  a 
mandatory  compliance  margin. 

Valid  comments  were  presented  on 
both  sides  of  tltis  issue,  but  the  Agency 
has  concluded  that  the  issue  of  the  size 
of  the  compliance  margin  is  not  solely 
an  ABT  issue.  Indeed,  compliance 
margins  are  important  in  non-ABT 
families  as  well.  Thus,  the  Agency  has 
concluded  that  any  actions  to  address 
this  issue  are  better  implemented  as  part 
of  improvements  in  the  overall 
compliance  program,  discussed  above, 
rather  than  as  a  regulatory  fix  in  the 
context  of  a  modified  ABT  program. 
Moreover,  EPA's  final  regulations, 
which  implement  a  discount  on  credits 
earned  by  engine  families  that  are  less 
than  0.5  gA>hp-hr  below  the  applicable 
NOx  or  NMHC+NOx  standard  should 
reduce  the  concern  evidenced  in  the 
comments  regarding  the  possibility  that 
die  modified  program  will  further  erode 
OHnpliance  margins. 

V.  Economic  Impact  and  Coat- 
effiectiveiiess 

The  engine  manufocturers,  by  signing 
the  Statement  of  Principles,  have 
committed  themselves  to  challenging, 
long-term  design  targets.  This  provides 
manufacturers  fully  eight  years  to 
allocate  resources  and  conduct  planning 
for  a  very  thorough  long-term  R&D 
program.  Manufacturers  havQ  expressed 
a  confidence  that  several  years  of 
research  will  provide  them  opportunity 
to  develop  a  complying  engine  that  they 
can  market  with  full  confidence.  EPA's 
analysis  of  the  costs  of  complying  with 
the  new  standards  anticipates  a 
significant  degree  of  tecimological 
development  during  this  period. 

The  technologies  described  in  the  RIA 
together  show  a  good  deal  of  promise  for 
controlling  emissions,  but  also  make 
dear  that  much  effort  remains  to 
optimize  for  maximum  emission-control 
enisctiveness  with  minimiun  negative 
impacts  on  engine  performance, 
durability,  and  fuel  consumption.  On 
the  other  hand,  it  has  become  clear  that 
manufacturers  have  a  great  potential  to 
advance  beyond  the  current  state  of 
understanding  by  identifying  aspects  of 
the  key  technologies  that  contribute 
most  to  hardware  or  operational  costs  or 
other  drawbacks  and  pursuing 
improvements,  simplifications,  ot 
alternatives  to  limit  those  burdens.  To 
reflect  this  improvement  and  long-term 
cost  saving  potential,  the  cost  analysis 


includes  an  estimated  $270  million  (net 
present  value  in  1995)  in  R&D  outlays 
for  heavy-duty  engine  emission  control 
over  several  years.  The  cost  analysis 
accordingly  presiun^s  extensive 
improvements  on  the  current  state  of 
technology  from  these  future 
developments.  The  1999  program 
review  provides  an  opportunity  to 
reassess  EPA's  projected  costs  in  light  of 
new  information.  EPA  will  revisit  the 
analysis  of  the  full  Ufe-cycle  costs  as 
part  of  the  1999  review.  EPA  and 
manufacturers  will  then  confirm 
whether  or  not  technology  development 
is  progressing  as  needed  to  meet  the 
2004  model  year  emission  standards. 

In  assessing  the  economic  impact  of 
changing  the  emission  standards,. EPA 
has  used  a  current  best,  judgement  of  the 
combination  of  technologies  that  an 
engine  manufacturer  might  use  to  meet 
the  new  standards  at  an  acceptable  cost. 
Full  details  of  EPA's  cost  and  cost- 
effectiveness  analyses,  including 
information  not  presented  here,  can  be 
foimd  in  the  Regulatory  Impact  Analysis 
in  the  public  docket.  Q>A  received  a 
variety  of  comments  on  the  cost 
analysis,  either  stating  generally  that  the 
estimated  costs  were  too  low  or 
recommending  changes  to  specific 
details  of  the  analysis.  EPA  made 
several  minor  changes  to  the  analysis  in 
response  to  comments  received  on  the 
proposal.  The  most  significant  change 
was  to  include  a  broader  use  of  EGR 
cooling  Further  investigation  of  the 
EGR  and  EGR  cboling  led  to  revised  cost 
estimates  for  those  technologies.  All  the 
comments  related  to  the  cost  projections 
and  the  associated  changes  are 
described  in  the  Summary  and  Analysis 
of  Comments. 

Estimated  cost  increases  are  broken 
into  purchase  price  and  total  Ufe-cycle 
operating  costs.  The  incremental 
purchase  price  for  new  engines  is 
comprised  of  variable  costs  (for 
hardware  and  assembly  time)  and  fixed 
costs  (for  R&D,  retooling,  and 
certification).  Total  operating  costs 
include  any  expected  increases  in 
maintenance  or  fuel  consumption.  Cost 
estimates  based  on  these  projected 
technology  packages  represent  an 
expected  incremental  cost  of  engines  in 
the  2004  model  year. 'Costs  in 
subsequent  years  would  be  reduced  by 
several  factors,  as  described  below. 
Separate  projected  costs  were  derived 
for  engines  used  in  three  service  classes 
of  heavy-duty  diesel  engines.  All  costs 
are  presented  in  1995  dollars.  Life-cycle 
costs  have  been  discounted  to  the  year 
of  sale. 
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A.  Engine  Costs 

It  is  difficult  to  make  a  distinction 
between  technologies  that  are  needed  to 
reduce  NOx  emissions  for  compliance 
with  2004  model  year  standards  and 
those  technologies  that  offer  other 
benefits  for  improved  fuel  economy  and 
engine  performance  or  for  better  control 
of  particulate  emissions.  This  is  because 
several  NOx  control  methods  such  as 
the  use  of  EGR  can  have  negative 
impacts  on  these  items  for  which  the 
manufacturer  must  then  compensate. 
EPA  believes  that  manufacturers,  in  the 
absence  of  2004  model  year  standards, 
would  continue  research  on  and 
eventually  deploy  numerous 
technological  upgrades  to  improve 
engine  performance  or  more  cost- 
effectively  control  emissions.  EPA 
therefore  believes  that  a  small  set  of 
technologies  represent  the  primary 
changes  manufacturers  must  make  to 
meet  the  2004  model  year  standards. 
Othe^  technologies  applied  to  heavy- 
duty  engines,  before  or  after 
implementation  of  new  emission 
standards,  will  make  relatively  minor 
positive  contributions  to  controlling 
NOx  emissions  and  are  therefor^ 
considered  seccmdary  improvements  for 
this  analysis.  In  this  category  are  design 
changes  such  as  improved  oil  control, 
variable-geometry  turbochargers. 
optimized  catalyst  designs,  and 
variable-valve  timing.  Lean  NOx 
catalysts  are  also  considered  here  to  be 
secondary  technologies,  not  because 
NOx  control  is  an  incidental  benefit,  but 
rather  because  it  is  not  clear  at  this  time 
that  they  will  be  part  of  2004  model  year 
technology  packages.  Modifications  to 
fuel  injection  systems  will  also  continue 
independently  of  new  standards,  though 
some  further  development  with  a  focus 
on  reducing  NOx  emissions  woxild  be 
evaluated. 

Several  technological  improvements 
are  projected  for  complying  with  the 
2004  model  year  emission  standards. 
The  fact  that  manufacturera  have  several 
years  before  implementation  of  the  new 
standards  virtually  ensures  that  the 
technologies  used  to  comply  with  the 
standards  will  develop  significantly 
before  reaching  production.  This 
ongoing  development  will  lead  to 
reduced  costs  in  three  ways.  First, 
research  will  lead  to  enhanced 
effectiveness  for  individual 
technologies,  allowing  manufacturers  to 
use  simpler  packages  of  emission 
control  technologies  than  we  would 
predict  given  the  current  state  of 
development.  Similarly,  the  continuing 
effort  to  improve  the  emission  control 
technologies  will  include  innovations 
that  allow  lower-cost  production. 


Finally,  manufacturers  will  focus 
research  efforts  on  any  drawbacks,  such 
as  increased  fuel  consumption  or 
maintenance  costs,  in  an  effort  to 
minimize  or  overcome  any  potential 
negative  effects. 

A  combination  of  primary  technology 
upgrades  are  anticipated  for  the  2004 
model  year.  Achieving  very  low  NOx 
emissions  will  require  basic  research  on 
reducing  in-cylinder  NOx  and  HC  while 
at  least  holding  PM  levels  below  0.10 
g/bhp-hr.  Modifications  to  basic  engine 
design  features  can  be  used  to  improve 
intake  air  characteristics  and 
distribution  during  combustion. 
Manufacturers  are  also  expected  to 
utilize  upgraded  electronics  and 
advanced  fuel-injection  techniques  and 
hardware  to  modify  various  fuel 
injection  parameters,  including 
injection  pressure,  further  rate  shaping 
and  some  split  injection.  EPA  also 
expects  that  many  engines  will 
incorporate  cool  EGR  that  is  carefully 
tailored  to  an  engine's  difiierent 
operating  modes. 

If  not  developed  and  implemented 
properly.  EGR  has  the  potential  to 
increase  operating  costs,  either  by 
increasing  fuel  consumption  or 
requiring  additional  maintenance  to 
avoid  accelerated  engine  or  component 
wear.  While  it  is  possible  to  develop 
scenarios  and  estimate  the  impact  on 
operating  costs  of  current  diesel  EGR 
concepts,  this  is  of  minimal  value  due 
to  the  expected  continuing  development 
of  these  technologies.  Nevertheless,  EPA 
has  assessed  the  (Kitential  for  increased 
operating  costs  for  EGR-related 
maintenance  and  for  fuel  economy.  EPA 
imderstands  that  manufacturers  will 
make  a  great  effort  to  minimize  any 
potential  new  maintenance  burden  for 
the  end  user,  investing  in  research  to 
design  an  engine  acceptable  to  users. 
The  cost  to  address  the  durability 
concern  is  therefore  included  both  as  a 
maintenance  item  and  as  a  fixed  cost. 
An  additional  maintenance  cost  is 
anticipated  for  EGR  systems — EPA 
expects  engine  rebuilding  will  include 
preventive  maintenance  to  clean  or 
replace  EGR  components. 

With  respect  to  fiiel  economy,  several 
of  the  secondary  technologies  described 
below  may  lead  to  cost  savings,  while 
EGR  has  the  potential  to  incur  a  fuel 
economy  penalty.  As  with  potential  new 
maintenance  cost  burdens,  EPA  believes 
manufacturers  will  focus  their  research 
efforts  on  overcoming  any  negative 
impact  on  fuel  economy  caused  by  EGR 
An  EGR  cooler,  which  EPA  expects  to 
be  commonly  used,  would  alone 
mitigate  much  of  the  potential  increase 
in  fuel  consumption  caused  by 
recirculating  exhaust  gases.  In  light  of 


the  potential  fuel  economy 
improvements  from  some  technologies 
and  the  anticipated  use  of  cooled  EGR 
systems,  it  would  not  be  appropriate  to 
include  a  penalty  for  increased  fuel 
consumption  as  part  of  the  cost  analysis 
at  this  time.  EPA  will  reexamine  this 
issue  as  part  of  the  1999  review 
analjrsis. 

Meeting  the  new  NOx+NMHC 
standard  will  somewhat  increase  the 
challenge  to  control  particulate 
emissions  from  diesel  engines. 
Manufacturers  might  use  a  variety  of 
technologies  to  maintain  control  of 
particulate  emissions;  however,  EPA 
believes  that  the  fuel  system 
improvements  described  above  will  be 
sufficient  to  prevent  any  potential 
particulate-emission  increase  while 
meeting  the  target  levels  for  NOx  and 
NMHC.  In  fact,  manufacturers  are 
attnnpting  to  lessen  the  cost  of  meeting 
currant  particulate  emission  standards 
over  the  next  several  years  by 
decreasing  their  reliance  on  catalysts. 
This  underscores  EPA's  belief  that  2004 
model  year  engines  will  be  able  to 
control  particulate  emissions  without 
major  technological  innovation. 

The  costs  of  these  new  technologies 
for  meeting  the  2004  model  year 
standards  are  itemized  in  the  Regulatory 
Impact  Analysis  and  summarized  in 
Table  2.  For  Hght  heavy-duty  vehicles, 
the  cost  of  a  new  2004  model  year 
engine  is  estimated  to  increase  by  S258: 
operating  costs  over  a  full  life-cycle 
increase  by  about  S7.  For  mediimi  heavy 
duty  vehicles  the  purchase  price  of  a 
new  engine  is  estimated  to  increase  by 
$397,  with  life-cycle  operating  costs 
increasing  $62.  Similarly,  for  heavy 
heavy-duty  engines,  the  initial  purchase 
price  is  expected  to  increase  by  $467, 
while  estimated  additional  Ufe-cycle 
operating  costs  are  $131. 

For  the  long  term,  EPA  has  identified 
various  factors  that  would  cause  cost 
impucts  to  decrease  over  time.  First,  the 
analysis  incorporates  the  expectation 
that  manufacturers  will  apply  ongoing 
research  to  making  emission  controls 
more  effective  and  less  costly  over  time. 
This  expectation  is  similar  to 
manufacturers'  stated  goal  of  decreasing 
their  reUance  on  catalysts  to  meet 
emission  standards  in  the  future. 
Research  in  the  costs  of  manufacturing 
has  consistently  shown  that  as 
manufacturers  gain  experience  in 
production,  they  are  able  to  apply 
innovations  to  simplify  machining  and 
assembly  operations,  use  lower  cost 
materials,  and  reduce  the  number  or 
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complexity  of  component  parts.  ^  The 
analysis  incorporates  the  effects  of  this 
learning  curve  by  projecting  that  the 
variable  costs  of  producing  the  low- 
emitting  engines  decreases  by  20 
percent  starting  with  the  third  year  of 


production  (2006  model  year)  and  by 
reducing  variable  costs  again  by  20 
percent  starting  with  the  sixth  year  of 
production.  Finally,  since  fixed  costs 
are  assumed  to  be  recovered  over  a  five- 
year  period,  these  costs  are  not  included 


in  the  analysis  after  the  first  five  model 
years.  Table  2  lists  the  projected 
schedule  of  costs  for  each  category  of 
vehicle  over  time. 


Table  2— Projected  Diesel  Engine  Cost  and  Price  Increases 

(1995  doitars  discounted  to  year  of  sale] 


Vehide  class 


Light  heavy-duty 

Medium  heavy-duty 
Heavy  heavy-duty ... 


Model  year 


2004  .„ 

2000  and  later 

2004  

2009  and  later 

2004  

2000  and  later 


Purchase 

price 


2SB 
100 
397 
136 
467 
180 


Ufe-cyde  op- 
efatingcoat 


7 

7 

82 

82 

131 

131 


B.  Aggregate  Cktsts  to  Society 

The  above  analysis  develops  per- 
vehicle  cost  estimates  for  each  vehicle 
class.  Using  current  data  for  the  size  and 
characteristics  of  the  heavy-duty  vehicle 
fleet  and  making  projections  for  the 
future,  these  costs  can  be  used  to 
estimate  the  total  cost  to  the  nation  for 


the  new  emission  standards  in  any  year. 
The  result  of  this  analysis  is  a  projected 
total  cost  starting  at  $270  million  in 
2004.  Per-vehicle  costs  savings  over 
time  reduce  projected  costs  to  a 
minimiun  value  of  $140  million  in  2009, 
after  which  the  growth  in  truck 
population  leads  to  an  increase  iil  costs 


to  $205  million  in  2020.  Total  costs  for 
these  years  are  presented  by  vehicle 
class  in  Table  3.  The  calculated  total 
costs  represent  a  combined  estimate  of 
fixed  costs  as  they  are  allocated  over 
fleet  sales,  variable  costs  assessed  at  the 
point  of  sale,  and  operating  costs  as  they 
are  incurred  in  each  calendar  year. 


TABLE  3— Estimated  Annual  Costs  for  Improved  Heavy-Duty  Vehicles 

[MiHions  of  doHars] 


Category 

2004 

MIti 

2020 

1  loht  henw^liilv              .,           ". --...- ,--. ^ 

71 

64 

107 

41 
26 
56 

48 

WMium  heavy-duty  —    -.        .- 

Heavy  heavy-duty — 

38 

93 

TtM                                                                                              .                  ■   ■                        « ■ ,-     .r-        , 

8« 

123 

180 

C.  Cost-effectiveness 

EPA  has  estimated  the  per-vehicle 
cost-effectiveness  (i.e.,  the  cost  per  ton 
of  emission  reduction)  of  the  NOx  plus 
NMHC  standard  over  the  typical 
lifstime  of  heavy-duty  diesel  vehicles 
covered  by  today's  rule.  The  RIA 
contains  a  more  detailed- disciission  of 
the  cost-eSectiveness  analyses.  No 
significant  comments  were  received  on 
the  cost-effectiveness  analysis  presented 
in  the  proposal  and  the  methodology  for 
estimating  the  cost-efiiectiveness 
remains  the  same  as  used  in  the 
proposal. 

EPA  has  exanuned  the  cost- 
effectiveness  by  two  different 
methodologies.  The  first  methodology 
yields  a  nationwide  cost-effectiveness  in 
which  the  total  cost  of  compliance  is 
divided  by  the  nationwide  emission 
benefits.  The  second  methodology 


""l^aaming  Curvss  in  Manufacturing."  Linda 
Aigota  SDd  Dennis  Epple.  Science.  Fabruaiy  23. 
1990.  Vol.  247.  pp.  920-924. 


yields  a  regional  ozone  strategy  cost- 
efiiectiveness  in  which  the  total  cost  of 
compliance  is  divided  by  the  emission 
benefits  attributable  to  the  regions  that 
impact  ozone  levels  in  ozone 
nonattaiiunent  areas.^* 

In  addition  to  the  benefits  of  reducing 
ozone  within  and  transported  into  urban 
ozone  nonattainment  areas,  the  NC^ 
reductions  from  the  new  engine 
standards  are  expected  to  have  "* 

beneficial  impacts  with  respect  to  crop 
damage,  secondary  particulate,  acid 
deposftion,  eutrophication,  visibility, 
and  forests.32  Ehie  to  the  difficulty  in 
acoirately  quantifying  the  monetary 
value  of  these  societal  benefits,  the  cost- 
effectiveness  values  presented  do  not 
assign  any  numerical  value  to  these 
additional  benefits.  However,  based  on 
an  analysis  of  existing  studies  that  have 
estimated  the  value  of  such  benefits  in 
the  past,  the  Agency  believes  that  the 


"  The  RIA  contains  a  detailed  description  of  ai 
included  in  the  regional  control  strategy. 

^  For  huther  discussion  of  these  benefits,  the 
leader  is  directed  to  Qiapter  2  of  the  RIA. 


actual  monetary  value  of  the  multiple 
environmental  and  public  health 
benefits  produced  by  the  large  NOx 
reductions  under  this  action  will  likely 
be  greater  than  the  estimated 
compliance  costs.^^ 

As  described  above  in  the  cost 
section,  the  cost  of  complying  with  the 
standards  will  vary  by  model  year. 
Therefore,  the  cost-eSactiveness  wrill 
also  vary  from  model  year  to  model 
year.  For  comparison  purposes,  the 
discounted  costs,  emission  reductions 
and  cost-effiectiyeness  of  the  standards 
are  shown  in  Table  4  for  the  same  model 
years  disctissed  above-in  the  cost 
section.  The  cost-effectiveness  results 
contained  in  Table  4  present  the  range 
in  cost-effectiveness  resulting  from  the 
two  cost-efiiactiveness  scenarios 
described  above. 


"  "BenefiU  of  Reducii^  Mobile  Source  NOx 
Emissions."  prepared  by  ICF  Incorporated  for  Office 
of  Mobile  Sources.  U.S.  EPA.  Orafl  Final.  September 
30.1996. 
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Table  4— Discounted  Per-Vehioje  Costs,  Emission  Reductions  and  Cost-Effectiveness  of  the  NOx  Plus 

NMHC  STANDARD 


Vahideclaas 


LigM-Haavy-Duty  Diaaei  Vahidaa  ...« 
Medium— Haevy-Outy  Diesel  Vahidea 
Heavy    tleawy  Duty  Dteael  Vehides 
AN— Heavy-Outy  Diesel  Vehidas  — 


year 


2004  „ 
2008  andl 
2004  .... 
2008  andl 

2004 

2008  and  later 

2004  .„ 

2008  and  lalar 


Discounted 

«j_  _      _■ _ 

NIBCyCIB 


S286 

117 
458 
188 


311 
422 
202 


Oisoountad  Rtotinie 
reductions  (tons) 


NOx 


0.242 
1.002 
3.068 
IJ77 


aoo3 

0.014 
0.043 
0.018 


effectivenew 
(Srton) 


$1.100-$1.200 
800 

soo 


100 

300 

100-200 


VL  AdministratiTa  Requiramente 

A.  Administrative  Desifftation  and 
Regulatory  Anafysit 

Ihider  Executive  Older  12866  (58  PR 
51735  (Oct.  4. 1993)).  the  Agency  must 
determine  whether  this  regulatafry 
action  is  "significant"  and  therefore 
sub|ect  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  any  r^ulatoty 
action  that  is  likely  to  rnult  in  a  nde 
that  may: 

(1)  Have  an  annual  eSact  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  at 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  soious  inf»iuistsncy  or 
othorwise  interfiara  widi  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fises. 
or  loan  programs  or  die  rights  and 
obligations  of  recipients  thereof  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  die 
President's  priorities,  or  the  priiudples 
set  fiorth  in  the  Executive  Order. 

Pursuant  to  the  tmns  of  Executive 
Order  12866,  EPA  has  determined  that 
this  rule  is  a  "significant  regulatory 
action"  because  the  standards  and  other 
regulatory  provisions  have  an  annual 
eBod  on  this  economy  in  excess  of  $100 
million.  A  Regulatory  Impact  Analysis 
has  been  prepared  and  is  available  in 
the  docket  associated  with  this 
rulemaking.  This  action  was  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Execntive  Order  12866.  Any  writtm 
comments  from  OMB  and  any  EPA 
response  to  OMB  comments  are  in  the 
public  docket  fior  this  rule. 


B.  Cmnplkmce  With  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  identify 
potentially  adverse  in^Mcts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  niunber  of 
these  entities,  agencies  are  required  to 
pmform  a  Regulatory  Flexibility 
Analysis. 

The  Agency  has  determined  that  it  is 
not  necessary  to  prepare  a  regulatory 
flexibility  analjrais  in  connection  with 
this  final  rule.  Hie  Agency  has  also 
determined  that  the  new  emission 
standards  and  related  provisions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
since  none  of  the  engine  manufacturers 
affected  by  these  reflations  is  a  small 
business  entity  (see  Chaptw  3  of  the 
Final  Regulatory  Impact  Analysis  Ux  the 
rule). 

This  action  also  contains  provisicMis 
clarifying  what  would  and  would  not  be 
considered  a  prohibited  act  (tampering) 
under  CAA  Section  203  during  the 
heavy-duty  engine  rebuilding  processes. 
Also,  the  rule  contains  basic 
recordkeeping  requirements  fn 
rebuilders  which  are  consistent  with 
current  customery  rebuilding  practices. 
Small  businesses  are  integral  to  the 
heavy-duty  engine  rebuilding  industry 
as  noted  in  comments  provided  by  the 
Automotive  Engine  Rebuilders 
Association.^  However,  EPA  does  ndt 
believe  that  the  requirements  related  to 
engine  rebuilding  will  have  a  significant 
impact  on  a  substantial  number  of  these 
small  entities  for  the  following  reasons. 
EPA  is  defining  how  a  broad  existing 
requirement  (CAA  Section  203)  applies 
specifically  to  the  process  of  rriniilding/ 
remanufscturing  engines,  but  EPA  is  not 
creating  a  new  program.  These 
requirements  are  consistent  with  currmt 
customary  practices  in  this  industry. 


During  the  development  of  die  proposal, 
EPA  consulted  with  the  Engine 
ManufiKturers  Association,  the 
Automotive  Engine  Rriiuilders 
Association,  and  the  Production  Engine 
Rebuilders  Association,  associations 
which  together  represent  a  substantial 
portion  of  the  engine  rebuilding  and 
related  businesses.  These  nganizations 
did  not  raise  concerns  that  the  proposal 
may  have  a  significant  impact  on  small 
businesses.  Furthennore,  oiganixations 
representing  small  rebuildos  submitted 
only  supportive  comments  during  the 
public  ccHnment  period  for  the 
rulemaking.  Finally,  an  EPA  contractor 
conducted  an  industry  characterization 
which  further  supports  that  engine 
rebuilding  practices  are  consistent  with 
the  requirements  and  would  not  be 
changed  as  a  result  of  the 
requiremmts''. 

C.  Compliance  With  Papwwmk 
Reduction  Act 

The  Office  of  Management  and  Budget 
((^^)  has  approved  the  infonnation 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U^-C 
3501  et  seq.  and  has  assigned  UMB 
control  numbw  2060-0104. 

EPA  is  finalizing  requirements  to 
collect  certification  results.  dur^iUty, 
maintenance,  and  averaging,  banking 
and  trading  information,  and  is 
formalizing  recordkeeping  procedures 
for  engine  rebuilding  companies  which 
are  consistent  with  current  industry 
practices.  This  infonnation  will  be  used 
to  ensure  compliance  with  and  enforce 
the  provisions  in  this  rule.  Section  208 
(a)  of  the  CAA  requires  that 
manufacturers  provide  information  the 
Administrator  may  reasonably  require  to 
determine  compliance  with  the 
regulations,  thmefbre  submission  of  the 


MEPA  Dockat  A-a5-27.  n-I>-«l. 


^  "Indttsby  dianctarisation:  On-road  Heavy- 
duty  Diaaai  &«iiM  Rabuildars".  iC7  lacotparatad. 
CaolractiniBter6S-<S-0010.Warki     ' 
102.  \taaKf  3. 1987.  DockM  A-es-27. 
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information  is  mandatory.  The 
confidentiality  of  any  information 
submitted  to  EPA  will  be  protected  to 
the  full  extent  provided  in  40  CFR  Part 
2. 

EPA  estimates  the  average  first  year 
hours  bxirden  per  response  to  be  4,670, 
the  frequency  of  response  to  be  annual, 
and  the  estimated  number  of  likely 
respondents  to  be  twenty.  EPA  estimates 
the  aggregate  first  year  hours  biutlen  to 
be  93,410.  EPA  estimates  the  annual 
first  year  cost  to  be  $5,603,280, 
including  the  annualized  capital  and 
start-up  costs.  Subsequent  year  burdens 
are  estimated  to  be  one-tenth  of  the  first 
year  estimates  due  to  the  practice  of 
engine  family  carry-over  from  model 
year-to-model  year.  Biutlen  means  the 
total  time,  effort,  or  financial  re80iux:es 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency.- 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  vwifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
munbers  for  EPA's  regulations  are  listed 
in  40.  CFR  Part  9  and  48  CFR  Chapter 
15.  EPA  is  amending  the  table  in  40  CFR 
Part  9  of  currently  approved  ICR  control 
numbers  issued^  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  final 
rule. 

D.  Unfunded  Mandates  Befonn  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  for  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 


identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost  effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  afiiect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory  . 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  or  tribal  governments.  The 
rule  imposes  no  enforceable  duties  on 
any  of  these  governmental  entities. 
Nothing  in  the  program  would 
significantly  or  uniquely  affect  small 
governments.  EPA  has  determined  that 
this  rule  contains  federal  mandates  that 
may  result  in  expenditures  of  $100 
million  or  more  in  any  one  year  for  the 
private  sector.  EPA  believes  that  the 
program  represents  the  least  costly, 
most  cost-effective  approach  to 
achieving  the  air  quality  goals  of  the 
rule.  EPA  has  performed  the  required 
analyses.  The  reader  is  directed  to  the 
Regulatory  Impact  Analysis  for  further 
information  regarding  these  analyses. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aKl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Reform  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  OMB  has 
designated  this  a  "major  rule"  as 
defined  in  5  U.S.C  804(2). 


Vn.  SUtutory  Authority 

Section  202(a)(3)  authorizes  EPA  to 
establish  emissions  standards  for  new 
heavy-duty  motor  vehicle  engines.  See 
42  U.S.C.  7521(a)(3),  These  standards 
are  to  reflect  the  greatest  reduction 
achievable  through  the  application  of 
technology  which  the  Administrator 
determines  will  be  available,  giving 
appropriate  consideration  to  cost, 
energy,  and  safety  factors  associated 
with  the  application  of  such  technology. 
This  provision  also  establishes  the  lead 
time  and  stability  requirements  for  these 
standards.  Piusuant  to  Sections 
202(a)(1)  and  202(d),  these  emissions 
standards  apply  for  the  useful  lifo 
period  established  by  the  Agency.  See 
42  U.S.C.  7521(a)(1).  7521(d).  Other 
provisions  of  Title  II  of  the  Act,  along 
with  Section  301,  are  additional 
authority  for  the  measiues  finalized  in 
this  action. 

VnL  Judicial  Review 

Under  section ~307(b)(l)  of  the  Act. 
EPA  hereby  finds  that  these  regulations 
are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  of  a 
petition  for  review  in  the  United  States 
Coiut  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of 
publication  in  the  Federal  Register. 
Under  section  307(b)(2)  of  the  Act,  the 
requirements  which  are  the  subject  of 
today's  Notice  may  not  be  challenged 
later  in  judicial  proceedings  brought  by 
EPA  to  enforce  these  requirements.  This 
rulemaking  and  any  petitions  for  review 
are  subject  to  the  provisions  of  section 
307(d)  of  the  Clean  Air  Act. 

K.  Copies  of  Rulemaking  Documents 

Copies  of  docxunents  related  to  this 
rulemaking  are  available  in  the  public 
docket  for  the  rule  and  over  the  internet 
as  described  in  the  ADDRESSES  section 
above. 

List  of  Subjects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  86 

Administrative  practice  and 
procediire.  Confidential  business 
information.  Incorporation  by  refermice, 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  8*,  1997. 
Carol  M.  Brmmo', 
AdminigtntOT. 
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Appendix  to  the  Preamble— Table  of  Changes  Made  to  Part  9  and  Subparts  A  and  N  of  Part  86 


Section 


1.§9.1  

1.  Authority 

2.  §86.1 


3.  §86.096-3  .. 

4.  §86.096-10 

5.  §86.098-11 

6.  §86.086-15 


7.  §86.096-23  „ 

8.  §86.098-30  .. 

9.  §86.099-11   .. 

10.  §86.W1-23 

11.  §86.001-30 

12.  §86.004-2  .. 

13.  §86.004-11 

14.  §86.004-15 

15.  §86.004-21 

16.  §86.004-25 

17.  §86.004-28 


18.  §86.004-30  .. 

19.  §86.004-38  .. 

20.  §86.004-40  .. 

21.  §86.1311-94 

22.  §86.1344-94 


Change 


Revised  to  add  OMB  approval 

numbers, 
Norte. 
Revised  to  add  documant  ref- 


Revised  to  indude  new  abbre- 
viations. 

Revision  ol  references 

Revision  of  references 

Add  §86.096-15 

Revise  §86.098-23 

Revise  §86.096-30 

Revise  §86.099-11  

Revise  §86.001-23 

Revise  §86.001-30 

Add  §86.004-2 

Add  §86.004-11 

Add  §86.004-15 i~. ^ 

Add  §86.004-21 L 

Add  §86.004-25 

Reviss§  86.004-28 

Revise  §86;004-30 

Add  §86.004-38 

Add  186.004-40 

Revise  Section  86.004-40(3) 
Revise  Section  86.1344- 
94(e)(22). 


Reason 


New  OMB  approval  numbers. 


Updeled  ASTM  methodology  for  signlficanl  digits. 

Add  ahbreviaiions  for  terms  averaging,  banking  and  tradhig  and  heavy-duty  engines. 

Revise  refererwes  to  averaging,  banking,  and  trading  programs. 

Revise  references  to  averaging,  banking,  and  trading  programs. 

Incorporation  of  revisions  to  NOx  'and  particulate  averaging,  iMnldng  and  trading  pro- 
grams. 

lfKX)rporate  changes  due  to  new  standards  and  ABT  programs. 

Incorporate  changes  due  to  new  ABT  programs. 

Revise  refererKes  to  averaging,  tjaniung,  arxl  tradirx)  programs. 

Incorporate  references  to  §98.098-23. 

lncorix)rate  references  to  §98.098-30. 

Incorporation  of  new  useful  life  for  heavy  heavy-duty  diesel  engines. 

Incorporation  of  new  NOx  plus  NMHC  standards  for  diesel  heavy-duty  engirtes. 

Incorporation  of  revisior^  to  NOx  arxt  particulate  averaging,  txanidng  and  trving  program. 

Incorporate  changes  due  to  new  standards  and  ABT  programs. 

Incorporation  of  revisiortt  to  maintenance  requirements. 

Inoorporate  changes  In  deterioration  factors  due  to  new  standards  arxJ  allow  options  to 
NMHC  measurement  for  diesel  engines. 

Inoorporate  changes  due  to  new  standards  and  ABT  programs. 

Incorporation  of  maintsnance  instruction  requirements. 

Incorporation  o(  engine  rebuild  practices  provisions. 

lncorix>rate  allowance  for  dkect  NMHC  measurement  using  a  QC  tor  NGVs. 

Incorporation  of  NMHC  test  data  requiremanL 


For  the  reasons  set  out  in  the 
jMeamble,  chapter  I,  title  40  is  amended 
as  follows: 

Pert  9   lAmenoedi 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 


Aatfaority:  7  U.S.C  135  o(  seq..  136-136y; 
15  U.S.C.  2001,  2003,  2005.  2006,  2601-2671; 


21  U.S.C  331|.  346a.  348;  31  U.S.C  9701;  33 
U.S.C  1251  et  aeq..  1311. 1313d.  1314, 1318, 
1321, 1326, 1330, 1342. 1344. 1345  (d)  and 
(e),  1361:  E.0. 11735.  38  FR  21243.  3  CFR. 
1971-1975  Comp.  p.  973;  42  U.S.C  241, 
242b,  243.  246,  300f,  300g,  300g-l.  300g-2. 
300g-3.  300g-t.  300g-5,  300g-6.  300J-1. 
300)-2,  300^3.  300H>  300J-9. 1857  et  seq., 
6901-e992k,  7401-7S71q.  7542.  9601-9657. 
11023,  11048. 


2.  Section  9.1  is  amended  by  adding 
the  new  entries  in  numerical  order 
under  the  indicated  heading  to  the  table 
to  read  as  follows: 


§fc1  ^ 


40  CFR  citation 


UMO  uOIWOI  NO. 


Control  of  Air  Pollution  From  New  and 
In-Use  Motor  Vehicles  and  New  and  In- 
Use  Motor  Vehicle  Engines: 
Certification  and  Test  Procedures 


86.004.38. 
86.004.40. 


.2060-0104 
.2060-0104 


PART  86-CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

1.  Ilie  authority  citation  for  part  86 
continties  to  read  as  follows: 


AwAmttr-  42  U.S.C  7401-7e71q. 

2.  In  §  86.1  the  table  in  paragraph 
(b)(1)  is  amended  by  adding  a  new  entry 
to  the  md  of  the  table  to  read  as  follows: 

ffa&i 


Document  No.  and  name 


40  CFR  part  86  reference 


ASTM  E29-93a.  Standaid  Practice  for  Using  Significant  Digits  in  Test  Data  to  Detennine  Contonnance  with  Sped- 


86.098-15,  86.004-15 
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3.  Section  86.098-3  is  revised  to  read 
as  foUows: 

$86,098-3    Abbfwiationa. 

(a)  The  abbreviations  in  §  86.096-3 
continue  to  apply.  The  abbreviations  in 
this  section  apply  beginning  with  the 
1998  model  year. 

(b)  The  abbreviations  of  this  section 
apply  to  this  subpart,  and  also  to 
subparts  B.  E,  F,  G.  K.  M.  N.  and  P  of 
this  part,  and  have  the  following 
meanings: 

Td — Dispensed  fuel  temperature 
ABT — ^Averaging,  banking,  and  trading 
HDE — Heavy-duty  engine 

4.  Section  86.098-10  is  amended  by 
revising  the  first  sentence  in  paragraphs 
(a)(l)(i)(CM2).  (a)(l)(i)(C)(3). 
(a)(l)(ii)(C)(^),(a)(l)(ii)(C)(3). 
(aj(l){iii)(C)U).(a)(l)(iv){C)(2), 
(a)(l)(v)(C)(2).  (a)(l)(vi)(C)(2)  to  read  as 
follows: 

186.098-10    Emission  standard*  tor  1996 
and  later  model  year  Otto-cycle  heavy-duty 
anoinaaand  vaftlda^ 

(a)(1)  •  •  • 
(D-  •  •       • 
(€)••• 

(2)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  gasoline-fueled 
Otto-cycle  HDE  £unilies  in  any  or  all  of 
the  NOx  or  NOx  plus  NMHC  ABT 
programs  for  HDEs.  within  the 
restrictions  described  in  S  86.098-15  as 
applicable.  •  •  * 

(3)  A  manufactiuer  may  elect  to 
include  any  or  all  of  its  liquified 
petroleum  gas-fueled  Otto-cycle  HDE 
families  in  any  or  all  of  the  NOx  or  NOx 
plus  NMHC  ABT  programs  for  HDEs. 
within  the  restrictions  described  in 

§  86.098-15  as  applicable.  •  •  • 

(U)-  •  • 

(2)  A  manu&ctiuer  may  elect  to 
include  any  or  all  of  its  gasoline- fueled 
Otto-cycle  HDE  families  in  any  or  all  of 
the  NOx  or  NOx  plus  NMHC  ABT 
programs  for  HDEs.  within  the 
restrictions  described  in  §  86.098-15  as 
applicable.  •  •  •  '» 

(3)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  liquified 
petroleiun  gas- fueled  Otto-cycle  HDE 
iamihes  in  any  or  all  of  the  NOx  or  NOx 
plus  NMHC  ABT  programs  for  HDEs. 
within  the  restrictions  described  in 
§86.098-15  as  applicable.  *  *  * 

•        •        •        •        • 

(iii)*  *  • 
(C)*  •  • 

[2]  A  manufecturer  may  elect  to 
include  any  or  all  of  its  methanol-fueled 


Otto-cycle  HDE  families  in  any  or  all  of 
the  NOx  or  NOx  plus  NMHC  ABT 
programs  for  HDEs.  within  the 
restrictions  described  in  §  66.098-15  as 
applicable.  •  •  • 

•  *        *        «        * 

(iv)'  •  • 

(O*  •  • 

{2)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  methanol-fueled 
Otto-cycle  HDE  families  in  any  or  all  of 
the  NOx  or  NOx  plus  NMHC  ABT 
programs  for  HDEs,  within  the 
restrictions  described  in  §  86.098-15  as 
applicable.  •  •  • 

•  *        •        *        • 

(C)»  •  • 

{2)  A  manufocturer  may  elect  to 
include  any  or  all  of  its  natural  gas- 
fueled  Otto-cycle  HDE  femilies  in  any  or 
all  of  the  NOx  or  NOx  plus  NMHC  ABT 
programs  for  HEffis.  within  the 
restrictions  described  in  §  66.098-15  as 
applicable.  •  *  •    r 

•  •        •       •        • 

(vi)*  •  • 

(O*  •  • 

[2]  A  manufacturer  may  elect  to 
include  any  or  all  of  its  natural  gas- 
fueled  Otto-cycle  HDE  families  in  any  or 
all  of  the  NOx  or  NOx  plus  NMHC  ABT 
programs  for  HDEs.  within  the 
restrictions  described  in  §  86.098-15  as 
applicable.  •  •  * 

5.  Section  86.098-11  is  amended  by 
revising  the  first  sentence  in  paragraphs 
(a)(3)(ii)  and  (a)(4)(iii)  introductory  text 
to  read  as  follows: 

$86,098-11    Emisaion  standards  for  1998 
and  tat»r  modal  year  diaaal  heavy-duty 
engines  and  vahiclaa. 

(a)  •  •  • 

(3)«  •  • 

(ii)  A  manufactiuer  may  elect  to 
include  any  or  all  of  its  diesel  HDE 
fomilies  in  any  or  all  of  the  NOx  or  NOx 
plus  NMHC  ABT  programs  fdr  HDEs, 
within  the  restrictions  described  in 
§86.098-15  as  applicable.  •  *   * 

(4)  •  •  • 

(ill)  A  manufacturer  may  eiect  to 
include  any  or  all  of  its  diesel  HDE 
families  in  any  or  all  of  the  particulate 
ABT  programs  for  HDEs.  within  the 
restrictions  described  in  §  86.098-15  as 
applicable.  •  •  • 

6.  A  new  §  86.098-15  is  added  to 
subpart  A  to  read  as  follows: 

$86,096-15    NOx  and  particuiata 
avaraglrtg,  trading,  and  banking  tor  heavy- 
duty  anginas. 

Section  86.098-15  includes  text  that 
specifies  requirements  that  differ  from 


§  86.094=-15.  Where  a  paragraph  in 
§  86.094-15  is  identical  and  applicable 
to  §  86.098-15.  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "(Reserved).  For 
guidance  see  §86.094-15." 

(a)  through  (b)  [Reserved]  For 
guidance  see  §  86.094—15. 

(c)(1)  For  each  participating  engine 
family,  NOx  and  particulate  emission 
credits  (positive  or  negative)  are  to  be 
calculated  according  to  one  of  the 
following  equations  and  rounded,  in 
accordance  with  ASTM  E29-93a,  to  the 
nearest  one-tenth  of  a  Megagram  (MG). 
Consistent  units  are  to  be  used 
throughout  the  equation. 

(i)  For  determining  credit  need  for  all 
engine  families  and  credit  availability 
for  engine  families  generating  credits  for 
averaging  programs  only: 

Emission  credits  =  (Std  -  FEL)  x  (CF)  x 
(UL)  X  (Production)  x  (10"*) 

(ii)  For  determining  credit  availability 
for  engine  families  generating  credits  for 
trading  or  banking  programs: 

Emission  credits  =  (Std  -  FEL)  x  (CF)  x 
(UL)  X  (Production)  x  (lO"*)  x 
(Discount) 

(iii)  For  piuposes  of  the  equations  in 
paragraphs  (c)(l)(i)  and  (ii)  of  this 
section: 

Std  3  the  current  and  applicable  heavy-duty 
engine  NOx  or  particulate  emission 
standard  in  grams  per  brake  horsepower 
hour  or  grams  fwr  Mega  joule. 

FEL  s  the  NOx  or  particulate  fomily  emission 
limit  for  the  engine  funily  in  grams  per 
brake  horsejxjwer  hour  or  grams  per 
Megajouie. 

CF  3  a  transient  cycle  conversion  factor  in 
BHP-hr/mi  or  MJ/mi,  as  given  in 
paragraph  (c)(2)  of  this  section. 

UL  =  the  useful  life,  or  alternative  life  as 

described  in  paragraph  (f)  of  §  86.094-21, 
for  the  given  engine  family  in  miles. 

Production  s  the  number  of  engines 

produced  for  U.S.  sales  within  the  given 
engine  family  during  the  model  year. 
Quarterly  production  projections  are 
used  for  initial  certification.  Actual 
production  is  used  for  end-of-year 
compliance  determination. 

Discount  -  a  one-time  discount  applied  to  all 
credits  to  be  banked  or  traded  within  the 
model  year  generated.  The  discount 
applied  here  is  0.8.  Banked  credits 
traded  in  a  subsequent  model  year  will 
not  be  subject  to  an  additional  discount 
Banked  credits  used  in  a  subsequent 
model  year's  averaging  program  will  not 
have  the  discount  restored. 

(2)(i)  The  transient  cycle  conversion 
factor  is  the  total  (integrated]  cycle. 
brake  horsepower-hour  or  Megajoules, 
divided  by  the  equivalent  mileage  of  the 
applicable  transient  cycle.  For  c5tto- 
cycle  heavy-duty  engines,  the 
equivalent  mileage  is  6.3  miles.  For 
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diesel  heavy-duty  engines,  the 
equivalent  mileage  is  6.5  miles. 

(ii)  When  more  than  one  configuration 
is  chosen  by  EPA  to  be  tested  in  the 
certification  of  an  engine  family  (as 
described  in  §  86.085-24),  the 
converaion  factor  used  fa  to  be  based 
upon  a  production  weighted  average 
value  of  the  configurations  in  an  engine 
family  to  calculate  the  converaion 
factor. 

(d)  through  (i)  (Reserved]  For 
guidance  see  §  86.094-15. 

(j)  Optional  program  for  early 
banking.  Provisions  set  forth  in 
paragraphs  (a)  through  (i)  of  this  section 
apply  except  as  specifically  sfated 
otherwise  in  paragraph  (j)  of  this 
section. 

(1)  To  be  eligible  for  the  optional 
program  described  in  paragraph  (j)  of 
this  section,  the  following  must  apply: 

(i)  Credits  are  generated  from  diesel 
cycle  heavy-duty  engines. 

(ii)  During  certification,  the 
manufactuTBr  shall  declare  its  intent  to 
include  specific  engine  families  in  the 
program  described  in  this  paragraph  ()). 
Separate  declarations  are  required  for 
each  program  and  no  engine  families 
may  be  included  in  both  programs  in 
the  same  model  year. 

(2)  Credit  generation  and  use.  (i) 
Credits  shall  only  be  generated  by  1998 
and  later  model  year  engine  families. 

(ii)  Credits  may  only  be  used  for  2004 
and  later  model  year  heavy-duty  diesel 
engines.  When  used  with  2004  and  later 
model  year  engines,  NOx  credits  may  be 
used  to  meet  the  NOx  plus  NMHC 
standard,  except  as  otherwise  provided 
in  §86.004-1  l(aKl)(i)(D). 

(iii)  If  a  manufacturer  chooses  to  use 
credits  generated  under  paragraph  (j)  of 
this  section  prior  to  model  year  2004. 
the  averaging,  trading,  and  honking  of 
such  credits  shall  be  governed  by  the 
program  provided  in  paragraphs  (a) 
through  (i)  of  this  section  and  shall  be 
subject  to  all  discounting,  credit  life 
limits  and  all  other  provuions 
contained  therein.  In  the  case  where  the 
manufacturer  can  demonstrate  that  the 
credito  were  discounted  under  the 
program  provided  in  paragraph  (j)  of 
thfa  section,  that  discount  may  be, 
accounted  for  in  the  calculation  of 
credits  described  in  paragraph  (c)  of  thu 
section. 

(3)  Program  flexibilities,  (i)  NOx  and 
PM  credits  that  are  banked  until  model 
year  2004  under  this  paragraph  ())  may 
be  used  in  2004  or  any  model  year 
thereafter  without  being  fiorfaited  due  to 
credit  age.  This  supersedes  the 
requirement  in  paragraph  (fH2Mi)  of  this 
section. 

(ii)  There  are  no  regional  category 
rastzaints  Ser  avoaging,  trading,  and 


banking  of  credits  generated  under  the 
program  described  in  paragraph  (j)  of 
this  section.  This  supersedes  the 
regional  category  provisions  described 
in  the  opening  text  of  paragraphs  (d) 
and  (e)  of  this  section. 

(iii)  Credit  discounting.  (A)  For  NOx 
and  PM  credits  generated  imder  thfa 
paragraph  (j)  from  engine  families  with 
NOx  certification  levels  greater  than  3.5 
grams  per  brake  horsepower-hour  for 
oxides  of  nitrogen,  a  Discount  value  qf 
0.9  shall  be  used  in  place  of  0.8  in  the 
credit  avaifability  equation  in  paragraph 
(c)(1)  of  this  section. 

(B)  For  NOx  and  PM  credits  generated 
under  thfa  paragraph  (j)  from  engine 
families  with  NOx  certification  levefa 
less  than  or  equal  to  3.5  grams  per  brake 
horsepower-hour  for  oxides  of  nitrogen, 
a  Discoimt  value  of  1.0  shall  be  used  in 
place  of  0.8  in  the  credit  availability 
equation  in  paragraph  (c)(1)  of  thfa 
section. 

(iv)  Credit  apportionment.  At  the 
manu&cturera  option,  credits  generated 
under  the  provuions  described  in  thfa 
section  may  be  sold  to  or  otherwise 
provided  to  another  party  for  use  in 
pn^rrams  other  than  the  averaging, 
trading  and  hanking  program  described 
in  this  section. 

(A)  The  manufacturer  shall  pre- 
identify  two  emission  levels  per  engine 
family  for  the  purposes  of  credit 
apportionment.  One  emission  level  shall 
be  the  FEL  and  the  other  shall  be  the 
level  of  the  standard  that  the  engine 
family  fa  required  to  certify  to  under 

§  86.098-11.  For  each  engine  family,  the 
manufactturer  may  report  engine  sales  in 
two  categories,  "ABT-only  credits"  and 
"nonmanufacturer-owned  credits". 

(1)  For  engine  sales  reported  as  "ABT- 
only  credifa",  the  credits  generated  must 
be  used  solely  in  the  ABT  program 
described  in  thfa  section. 

(2)  The  engine  manufacturer  may 
declare  a  portion  of  engine  sales 
"nonmanufacturer-owned  credifa"  and 
thfa  portion  of  the  credits  generated 
between  the  standard  and  the  FEL. 
based  on  the  calculation  in  para^ph 
(cHl)  of  thfa  section,  would  belong  to 
another  party.  Fot  ABT,  the 
manufacturer  may  not  generate  any 
credits  for  the  engine  sales  reported  as 
"nonmanufacturer-owned  credits". 
Engines  reported  as  "nonmanufacturer- 
owned  credits"  shall  comply  with  the 
FEL  and  the  requiremenfa  of  the  ABT 
program  in  all  other  respects. 

(B)  Only  manufacturer-owned  credifa 
reported  as  "ABT-only  credits"  shall  be 
used  in  the  avoraging.  trading,  and 
banking  provisions  described  in  thfa 
section. 

(C)  Credits  diall  not  be  double- 
counted.  Credits  used  in  the  ABT 


program  may  not  be  provided  to  an 
engine  purchaser  for  use  in  another 
pr^ram. 

(D)  Manufacturers  shall  determine 
and  state  the  numb«'  of  engines  sold  as 
"ABT-only  credits"  and 
"nonmanufacturer-owned  credifa"  in 
the  end-of-model  year  reports  required 
under  §  86.098-23. 

7.  Section  86.098-23  fa  amended  by 
revfaing  paragraphs  (a),  (b)(1),  (b)(3), 
(b)(4)(i),  (b)(4)(ii),  (c)  through  (e)(2),  (f) 
through  0),  the  fint  sentence  of  (m)(l). 
paragraphs  (m)(2)(i)  and  (m)(2)(iv)  to 
read  as  follows: 


$86.08S-33    Raquirad 


(a)  The  manufacturer  shall  perform 
the  tesfa  required  by  the  applicable  test 
procedures  and  submit  to  the 
Administrator  the  information  described 
in  paragraphs  (b)  through  (m)  of  thfa 
section,  provided,  however,  that  if 
requested  by  the  manufacturer,  the 
Adminfatrator  may  waive  any 
requirement  of  this  section  for  testing  of 
a  vehicle  (or  engine)  for  which  emission 
data  are  available  or  will  be  made 
available  imder  the  provuions  of 
§86.091-29. 

(b)  Durability  data.  (l)(i)  The 
manufacturer  shall  submit  exhaiut 
emission  diuability  data  on  such  light- 
duty  vehicles  tested  in  accordance  with 
applicable  test  procedures  and  in  such 
numbera  as  specified,  which  will  show 
the  performance  of  the  systems  installed 
on  or  incorporated  in  the  vehicle  for 
extended  mileage,  as  well  as  a  record  of 
all  pertinent  maintenance  performed  on 
the  test  vehicles. 

(ii)  The  manufacturer  shall  submit 
exhatut  emission  deterioration  facton 
for  light-duty  trucks  and  HDEs  and  all 
test  data  that  are  derived  from  the 
testing  described  imder  §  86.094- 
21(b)(5)(i)(A).  as  well  as  a  record  of  all 
pertinent  maintenance.  Such  testing 
shall  be  designed  and  conducted  in 
accordance  with  good  engineering 
practice  to  assiue  that  the  engines 
covered  by  a  certificate  issued  under 
§  86.098-30  will  meet  each  emission 
standard  (or  family  emission  limit,  as 
approprute)  in  §  86.094-9,  §  86.098-10, 
§  86.098-11  or  superseding  emissions 
standards  sections  as  appropriate,  in 
actual  lue  for  the  useful  life  applicable 
to  that  standard. 
•        •        •        •        • 

(3)  For  heavy-duty  vehicles  equipped 
with  gasoline-fueled  or  methanol-fiieled 
engines,  the  manufacturer  shall  submit 
evaporative  emission  deterioration 
facton  for  each  evaporative  emission 
family-ev^Kirative  emission  control 
system  combination  identified  in 
armrrianne  with  §86.094-2l(bX4Xii)- 
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Furthemiore.  a  statement  that  the  test 
procedure(s)  used  to  derive  the 
deterioration  factors  includes,  but  need 
not  be  limited  to.  a  consideration  of  the 
ambient  effects  of  ozone  and 
temperature  fluctuations,  and  the 
service  accumulation  effects  of 
vibration,  time,  and  vapor  saturation 
and  purge  cycling.  The  deterioration 
factor  test  procedure  shall  be  designed 
and  conducted  in  accordance  with  good 
engineering  practice  to  assure  that  the 
vehicles  covered  by  a  certificate  issued 
under  §  86.098-30  will  meet  the 
evaporative  emission  standards  in 
§§  86.096-10  and  86.098-11  or 
superseding  emissions  standards 
sections  as  applicable  in  actual  use  for 
the  useful  life  of  the  engine. 
FuithermoTe,  a  statement  that  a 
description  of  the  test  procedure,  as 
well  as  all  data,  analyses,  and 
evaluations,  is  available  to  the 
Administrator  upon  request. 

(4)(i)  For  heavy-duty  vehicles  with  a 
Gross  Vehicle  Weight  Rating  of  up  to 
28.000  lbs  and  equipped  with  gasoline- 
fueled  or  methanol- fueled  engines,  the 
manufacturer  shall  submit  a  written 
statement  to  the  Administrator 
certifying  that  the  manufacturer's 
v^ides  meet  the  standards  of  §  86.098- 
10  or  §  86.098-11  or  superseding 
emissions  standards  sections  as 
applicable  as  determined  by  the 
provisions  of  §  86.0^8-28.  Furthermore, 
the  manufecturer  shall  submit  a  written 
statement  to  the  Administrator  that  all 
data,  analyses,  test  procedures, 
evaluations,  and  other  documents,  on 
which  the  requested  statemmt  is  based, 
are  available  to  the  Administrator  upon 
request. 

(ii)  For  heavy-duty  vehicles  with  a 
Gross  Vehicle  Weight  Rating  of  greater 
than  26.000  lbs  and  equipped  with 
gasoline-fueled  or  methanol-fueled 
engines,  the  manufacturer  shall  submit 
a  written  statement  to  the  Administrator 
certifying  that  the  manufacturer's 
evaporative  emission  control  systems 
are  designed,  using  good  engineering 
practice,  to  meet 'the  standards  of 
§  86.096-10  or  §  86.098-1 1  or 
superseding  emissions  standards 
sections  as  applicable  as  determined  by 
the  provisions  of  S  86.098-28. 
Furthermore,  the  manufacturer  shall 
submit  a  written  statement  to  the 
Administrator  that  all  data,  analyses, 
test  procedures,  evaluations,  and  other 
documoits,  on  which  the  requested 
statement  is  based,  are  available  to  the 
Administrator  upon  request. 


(cKD  [Reserved)  For  guidance 
S86J)9S-23. 


(c)(2)  Certification  engines,  (i)  The 
manufacturer  shall  submit  emission 
data  on  such  engines  tested  in 
accordance  with  applicable  emission 
test  procedures  of  this  subpart  and  in 
such  numbers  as  specified.  These  data 
shall  include  zero-hour  data,  if 
generated,  and  emission  data  generated 
for  certification  as  required  under 
§  86.098-26(c)(4).  These  data  shall  also 
include,  where  there  is  a  combined 
standard  (e.g..  NMHC  ♦  NO,),  emissions 
data  for  the  individual  pollutants  as 
well  as  for  the  pollutauts  when 
combined.  In  lieu  of  piuviding  emission 
data  on  idle  CX3  emissions  or  particulate 
emissions  from  methanol-fueled  diesel- 
cycle  certification  engines,  or  on  CO 
emissions  from  petroleum-fueled  or 
methanol-fueled  diesel  certification 
engines  the  Administrator  may,  on 
request  of  the  manufactur  -r.  allow  the 
manuhcturer  to  demonstrate  (on  the 
basis  of  previous  emission  tests, 
development  tests,  or  other  information) 
that  the  engine  will  conform  with  the 
applicable  emission  standards  of 
§  86.094-11  or  superseding  emissions 
standards  sections  as  applicable.  In  lieu 
of  providing  emission  data  on  smoke 
emissions  from  methanol-fueled  ur 
petroleum-fueled  diesel  certificaticm 
engines,  the  Administrator  may,  on  the 
request  of  the  manufacturer,  allow  the 
manufacturer  to  demonstrate  (on  the 
basis  of  previous  emission  tests, 
development  tests,  or  other  informaticm) 
that  the  engine  will  conform  with  the 
applicable  emissions  standards  of 
S  86.098-11  or  superseding  emissions 
standards  sections  as  applicable,  except 
for  engines  with  a  particulate  matter 
certification  level  exceeding  0.25  grams 
per  brake  horsepower-hour.  In  lieu  of 
providing  emissions  data  on  smoke 
emissions  from  petroleum-fueled  or 
methanol-fueled  diesel  engines  when 
conducting  Selective  Enforcement  Audit 
testing  under  40  CFR  part  86.  subpart  K, 
the  Administrator  may.  on  separate 
request  of  the  manufactiirer,  allow  the 
manufacturer  to  demonstrate  (on  the 
basis  of  previous  emission  tests, 
development  tests,  or  other  information) 
that  the  engine  will  conform  with  the 
applicable  smoke  emissions  standards 
of  §  86.098—1 1  or  superseding  ftmigsiopy 
standards  sections  as  applicable,  except 
for  engines  with  a  particulate  matter 
certification  level  exceeding  0.25  grams 
per  brake  horsepower-hour. 

(ii)  For  heavy-duty  diesel  engines,  a 
manufacturer  may  submit  hot-start  data 
only,  in  accordant  with  subpart  N  of 
this  part,  when  making  application  for 
certification.  However,  for  confirmatory. 
Selective  Enforcement  Audit,  and  recall 
testing 'by  the  Agency,  both  the  cold- 


start  and  hot-start  test  data,  as  specified 
in  subpart  N  of  this  part,  will  be 
included  in  the  official  results. 

(d)  The  manufacturer  shall  submit  a 
statement  that  the  vehicles  (or  engines) 
for  which  certification  is  requestml 
conform  to  the  requirements  in 
§  86.090-5(b).  and  that  the  descriptions 
of  tests  performed  to  ascertain 
compliance  with  the  general  standards 
in  §  86.09O-5(b),  and  that  the  data 
derived  from  such  tests,  are  available  to 
the  Administrator  upon  request. 

(e)(1)  The  manufacturer  shall  submit 
a  statement  that  the  test  vehicles  (or  test 
engines)  for  which  data  are  submitted  to 
demonstrate  colnpliance  with  the 
applicable  standards  (or  family  emission 
limits,  as  appropriate)  of  this  subpart  are 
in  all  material  respects  as  described  in 
the  manufactixrer's  application  for 
certification,  that  they  have  been  tested 
in  accordance  with  the  applicable  test 
procedures  utilizing  the  fuels  and 
equipment  described  in  the  application 
for  certification,  and  that  on  the  basis  of 
such  tests  the  vehicles  (or  engines) 
conform  to  the  requirements  of  this  part. 
If  such  statements  cannot  be  made  with 
respect  to  any  vehicle  (or  engine)  tested, 
the  vehicle  (or  engine)  shall  be 
identified,  and  all  pertinent  data 
relating  thereto  shall  be  supplied  to  the 
Administrator.  If.  on  the  basis  of  the 
data  supplied  and  any  additional  data  as 
required  by  the  Administrator,  the 
Administrator  determines  that  the  test 
vehicles  (or  test  engine)  were  not  as 
described  in  the  application  for 
certification  or  were  not  tested  in 
accordance  with  the  applicable  test 
procedures  utilizing  the  fuels  and 
equipment  as  described  in  the 
application  for  certification,  the 
Administrator  may  make  the 
determination  that  the  vehicle  (or 
engine)  does  not  meet  the  applicable 
standards  (or  family  emission  limits,  as 
appropriate).  The  provisions  of 
§  86.098-30(b)  shall  than  be  followed 

(2)  For  evaporative  and  refueling 
emission  durability,  or  light-duty  truck 
or  HDE  exhaust  emission  durability,  the 
manufacturer  shall  si^unit  a  statemmt 
of  compliance  with  paragraph 
{b)(l){ii).(b)(2),  (bH3)  or  ft)(4)  of  this 
section,  as  applicable. 
•        •        •        •        • 

(f)  through  (g)  [Reserved]  For 
guidance  see  §  86.095-23. 

(h)  Additionally,  manufectiirers 
participating  in  any  of  the  emissions 
ABT  programs  under  §  86.098-15  or 
superseding  ABT  sections  for  HDEs 
shall  submit  for  each  participating 
family  the  items  listed  in  paragraphs  (h) 
(1)  through  (3)  of  this  section. 

(1)  Application  for  certification,  (i) 
The  application  for  certification  wiU 


tmf^yv  -■ 
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include  a  statement  that  the  engines  for 
which  certification  is  requested  will  not. 
to  the  best  of  the  manufacturer's  belief, 
when  included  in  any  of  the  ABT  v 
programs,  cause  the  applicable 
emissions  standard(s)  to  be  exceeded, 
(ii)  The  application  for  certification 
vriU  also  include  identification  of  the 
section  of  this  subpart  under  which  the 
family  is  participating  in  ABT  (i.e., 
§  86.098-15  or  superseding  ABT 
sections),  the  type  (NOX,  NOx+NMHC, 
or  particulate)  and  the  projected  number 
of  credits  generated/needed  for  this 
family,  the  applicable  averaging  set.  the 
projected  U.S.  (49-state  or  50  state,  as 
applicable)  production  volumes,  l^ 
qiiarter,  NCPs  in  use  on  a.similar  family 
and  the  values  required  to  calculate 
credits  as  given  in  the  applicable  ABT 
section.  Manufacturers  shall  also  submit 
how  and  where  credit  surpluses  are  to 
be  dispersed  uid  how  and  through  what 
means  credit  deficits  are  to  be  met.  as 
explained  in  the  applicable  ABT 
section.  The  application  must  prefect 
that  each  engine  family  will  be  in 
compliance  with  the  applicable 
emission  standards  based  on  the  engine 
mass  emissions  and  credits  from 
averaging,  trading  and  banldng. 

(2)  [Reserved! 

(3)  End-of-year  report.  The 
manufactiu^r  shall  submit  end-of-year 
reports  for  each  engine  family 
p^cipating  in  any  of  the  ABT 
pfograms.  as  described  in  paragraphs 
(h)(3)(i)  through  (iv)  of  this  section. 

(i)  These  reports  shall  be  submitted 
within  90  days  of  the  end  of  the  model 
year  to:  Director,  Engine  Programs  and 
Compliance  Division  (6405J).  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington,  DC  20460. 

(ii)  These  reports  shall  indicate  the 
engine  family,  the  averaging  set,  the 
actual  U.S.  (49-state  or  50-state,  as 
applicable)  production  volume,  the 
values  required  to  calculate  credits  as 
given  in  the  applicable  ABT  section,  the 
resulting  type  and  number  of  credits 
generated/required,  and  the  NCPs  in  use 
on  a  similar  NCP  family.  Manufacturers 
shall  also  submit  how  and  where  credit 
surpluses  were  dispersed  (or  are  to  be 
banked)  and  how  and  through  what 
means  credit  deficits  were  met  Copies 
of  contracts  related  to  credit  trading 
must  also  be  included  or  supplied  by 
the  broker  if  applicable.  The  report  ^all 
also  include  a  calculation  of  credit 
balances  to  show  that  net  mass 
emis.sions  balances  are  within  those 
allowed  by  the  emission  standards 
(equal  to  or  greater  than  a  zero  credit 
balance).  Any  credit  discount  factor 
described  in  the  applicable  ABT  section 
must  be  included  as  required. 


(iii)  The  production  counts  for  end-of- 
year  reports  shall  be  based  on  the 
location  of  the  first  point  of  retail  sale 
(e.g.,  customer,  dealer;  secondary 
manufacturer)  by  the  manufacturer. 

(iv)  Errors  discovered  by  EPA  or  the 
manufacturer  in  the  end-of-year  report, 
including  changes  in  the  production 
counts,  may  be  corrected  up  to  180  days 
subsequent  to  submission  of  the  end-of- 
year  report.  Errors  discovered  by  EPA 
after  180  days  shall  be  corrected  if 
credits  are  reduced.  Eirors  in  the 
manufacturer's  favor  will  not  be 
corrected  if  discovered  after  the  180  day 
correction  period  allowed. 

(i)  Failure  by  a  manufacturer 
participating  in  the  ABT  programs  to 
submit  any  quarterly  or  end-of-year 
report  (as  applicable)  in  the  specified 
time  hx  all  vehicles  and  engines  that  are 
part  of  an  averaging  set  is  a  violation  of 
section  203(a)(1)  of  the  Qean  Air  Act 
(42  U.S.C.  7522(a)(1))  for  each  such 
vehicle  and  engine. 

(j)  Failure  by  a  manufacturer 
generating  credits  for  deposit  only  in  the 
HDE  banking  programs  to  submit  their 
end-of-year  reports  in  the  applicable 

rafied  time  period  (i.e..  90  days  after 
end  of  the  model  jrear)  shall  result 
in  the  credits  not  being  available  for  use 
until  such  reports  are  received  and 
reviewed  by  EPA.  Use  of  projected 
credits  pending  EPA  review  will  n(A  be 
pennitted  in  these  dnnmistances. 

(k)  Engine  families  certifiedusing 
NCPs  are  not  required  to  meet  the 
requirements  outlined  in  paragraphs  (f) 
through  (j)  of  this  section. 

(1)  (Reserved).  For  guidance  see 
§86.095-23. 

(m)  •  •  • 

(1)  In  the  application  for  certificaticMi 
the  projected  sales  volume  of 
evaporative  families  certifying  to  the 
respective  evaporative  test  procedure 
and  accompanying  standards  as  set  faith. 
or  otherwise  referenced  in  §§86.090-8, 
86.09O-9,  86.091-10  and  86.094-11  or 
as  set  forth  or  otherwise  referenced  in 
§§  86.096-8,  86.096-9,  86.096-10  and 
86.098-11  or  as  set  forth  or  otherwise 
referenced  in  superseding  emissions 
standards  sections.  •  •  • 

(2)  •  *  • 

(i)  These  end-of-year  reports  shall  be 
submitted  within  90  days  of  the  end  of 
the  model  year  to:  For  heavy-dufy 
engines — Director.  Engine  Programs  and 
Compliance  Divisions  (6403J),  For 
vehicles — Director,  V^cle  Compliance 
and  Programs  Division  (6405J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington.  DC  20460. 

(iv)  Failure  by  a  manufacturer  to 
submit  the  end-of-year  report  within  the 


specified  time  may  result  in 
certificate(s)  for  the  evaporative 
funily(ies)  being  voided  ah  initio  plus 
any  applicable  civil  penalties  for  failure 
to  submit  the  required  information  to 
the  Agency. 

8.  Section  86.098-30  is  am«ided  by 
revising  paragraphs  (a)(4)(iv)(A)  through 
(a)(12)  to  read  as  follows: 

^86.098-90    Cermcatkm. 

•        *        •        •        • 

(8)(4)(iv)(A)  through  (aM9)  (Reserved). 
For  gmdance  see  §  86.094-30. 

(aXlO)(i)  For^esel-cyde  Ught-duty 
vehicle  and  diesel-cycle  light-duty  tnick 
families  which  are  included  in  a 
particulate  averaging  program,  the 
manufacturer's  production-weighted 
average  of  the  particulate  emission 
limits  of  all  engine  fnnilies  in  a 
participating  class  or  classes  shall  not 
exceed  the  applicable  diesel-cycle 
particulate  standard,  or  the  composite 
particulate  standard  defined  in 
§  86.09O-2  as  appropriate,  at  the  end  of 
the  model  year,  as  chstermined  in 
accordance  with  this  part,  "fhe 
certificate  shall  be  void  ab  initio  for 
those  vehicles  causing  the  production- 
weighted  FEL  to  exceed  the  particulate 
standard. 

(ii)  For  all  heavy-duty  diesel-cyde 
engines  which  are  included  in  the 
particulate  ABT  programs  under 
§§  86.094-15.  86.098-15,  or  superseding 
ABT  sections,  the  provisions  of 
paragraphs  (a)(10)(ii)  (A)  through  (C)  of 
this  section  spply- 

(A)  All  certificates  issued  are 
conditicmal  ui}on  the  manufacturer 
complying  with  all  applicable  ABT 
provisions  and  the  ABT  related 
provisions  of  other  applicable  sections, 
both  during  and  after  the  model  year 
production. 

(B)  Failure  to  comply  with  all 
applicable  ABT  provisions  will  be 
considered  to  be  a  failure  to  satisfy  the 
conditions  upon  which  the  certificate 
was  issued,  and  the  certificate  may  be 
deemed  void  ab  initio. 

(C)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied  or  excused. 

(ll)(i)  For  light-duty  truck  families 
which  are  included  in  a  NOx  averaging 
program,  the  manufacturer's 
production-weighted  average  of  the  NOx 
emission  limits  of  all  such  engine 
families  shall  not  exceed  the  applicable 
NOx  emission  standard,  or  the" 
composite  NOx  emission  standard 
defined  in  §  86.088-2,  as  appropriate,  at 
the  rad  of  the  model  year,  as 
determined  in  accordance  with  this 
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part  The  certificate  shall  be  void  ab 
initio  for  those  vehicles  causing  the 
production-weighted  FEL  to  exceed  the 
NOx  standard. 

(H)  For  all  HDEs  which  are  included 
in  the  NOx  or  NOx  plus  NMHC  ABT 
programs  under  §  86.098-15  or 
superseding  ABT  sections,  the 
provisiona  of  paragraphs  (a)(llXii)  (A) 
through  (C)  of  this  section  apply. 

(A)  All  certificates  issued  are 
conditional  upon  the  manufacturer 
complying  with  all  applicable  ABT 
provisions  and  the  ABT  related 
provisions  of  othOT  applicable  sections, 
both  during  and  after  the  Ibodel  year 
production. 

(B)  Failoie  to  comply  with  all 
applicable  ABT  provisions  will  be 
considered  to  be  a  hilure  to  satisfy  the 
conditions  upon  which  the  certificate 
was  issued,  and  the  certificate  may  be 
deemed  void  ab  initio. 

(C)  The  manu&cturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfiedxir  excused. 

(aKl2)  [Reserved].  For  guidance  see 
§86.094-30. 

9.  Section  86.099-11  is  amended  by 
revising  the  first  sentence  of  paragraphs 
(aXsKii)  and  (aU^Hiii)  introductory  text 
to  read  as  followrs: 


f81fM-11 


heewj^tfiily 


(a)  *  •  • 

(3)  •  •  • 

(ii)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  diesel  HDE 
families  in  any  or  all  of  the  NOx  or  NOx 
plus  NMHC  ABT  programs  for  HDEs. 
within  the  restrictions  described  in 
§  86.096-15  as  applicable.  *  *  * 

•  •  ft  *  • 

(4)*  •  • 

(iii)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  diesel  HDE 
families  in  any  or  all  of  the  particulate 
ABT  programs  for  HDEs.  within  the 
restrictions  described  in  §  86.096-15  as 
applicable.  *  •  • 

•  •        *        •        • 

10.  Section  86.001-23  is  amended  by 
revising  paragraphs  (a)  through  (b)(1), 
(b)(3).  (b)(4).  (c),  (d),  (e)(1),  (e)(2).  and  (f) 
through  (m)  to  reed  as  followrs: 

f86L001-23    Requiraddati. 

•  •         •        *         • 

(a)  through  (b)(1)  (Reserved).  For 
guidance  see  §  88.098-23. 

•  •        •        •        * 

(bK3)  and  (bX4)  [Reserved].  For 
guidance  see  §  86.098-23. 


(c)(1)  [Reserved].  For  guidance  see 
§  86.095-23. 

(c)(2)  through  (e)(1)  [Reserved].  For 
guidance  see  §  86.098-23. 

(eM2)  For  evaporative  and  refueling 
emissions  durability,  or  light-duty  truck 
or  HDE  exhaust  emissions  durability,  a 
statement  of  compliance  with  paragraph 
(bK2)  of  this  section  or  §  86.098-23 
(b)(lXu).  (bX3).  or  (bX4)  as  appUcable. 

(f)  and  (g)  [Reserved].  For  guidance 
see  §  86.095-23. 

(h)  through  (m)  [Reserved].  For 
guidance  see  §  86.098-23. 

11.  Section  86.001-30  is  amended  by 
revising  paragraphs  (aX4XivXA)  through 
(aXl2)  to  read  as  follows: 

faaiOOI-W   CertWIctlon. 

•  •        •        •        • 

(a)  •  •  • 

(4)  •  •  • 

(a)(4XivXA)  through  (a)(9)  [Reserved]. 
For  guidance  see  §  86.094-30. 

(a)(10)  and  (a)(ll)  [Reserved].  For 
guidance  see  §  86.098-30. 

(a)(12)  [Reserved].  For  guidance  see 
§86.094-30. 

•  •        •        •        • 

12.  A  new  §  86.004-2  is  added  to 
subpart  A  to  read  as  follows: 

f86JXM-t    OeflnMetift. 

The  definiti(His  of  §  86.001-2 
continue  to  apply  to  2001  and  later 
model  year  vehicles.  The  definitions 
listed  in  this  section  apply  beginning 
with  the  2004  model  year. 

Useful  life  means: 

(1)  For  light-duty  vehicles,  and  for 
light  light-duty  trucks  not  subject  to  the 
Tier  0  standards  of  §  86.094-9(a), 
intermediate  useful  life  and/or  full 
useful  life.  Intermediate  useful  life  is  a 
period  of  use  of  5  years  or  50,000  miles, 
whichever  occurs  first.  Full  useful  life  is 
a  period  of  use  of  10  years  or  100,000 
miles,  whichever  occurs  first,  except  as 
otherwise  noted  in  §  86.094-9.  The 
useful  life  of  evaporative  and/or 
refueling  emission  control  systems  on 
the  portion  of  these  vehicles  subject  to 
the  evaporative  emission  test 
requirements  of  §  86  130-96,  and/or  the 
rehieling  emission  test  requirements  of 
§  86.151-98,  is  defined  as  a  period  of 
use  of  10  years  or  100,000  miles, 
whichever  occtus  first 

(2)  For  light  light-duty  trucks  subject 
to  the  Tier  0  standards  of  §  86.094-9(a). 
and  for  heavy  light-duty  truck  engine 
femilies.  intermediate  and/or  full  useful 
life.  Intermediate  useful  life  is  a  period 
of  use  of  5  years  or  50.000  miles, 
whichever  occurs  first  Full  usefiil  life  is 
a  period  of  use  of  11  years  or  120,000 
miles,  whichever  occiirs  first.  The 
usriul  life  of  evaporative  emission  and/ 


or  refueling  control  systems  on  the 
portion  of  these  vehicles  subject  to  the 
evaporative  emission  test  requirements 
of  §  86.130-96,  and/or  the  refueling 
emission  test  requirements  of  §  86. 151- 
98,  is  also  defined  as  a  period  of  11 
years  or  120,000  miles,  whichever 
occurs  first. 

(3)  For  an  Otto-cycle  HDE  family: 
(i)  For  hydrocarbon  and  carbon 

monoxide  standards,  a  period  of  use  of 
10  yecus  or  110,000  miles,  whichever 
first  occiirs. 

(ii)  For  the  oxides  of  nitrogen 
standard,  a  period  of  use  of  10  years  or 
110,000  miles,  whichever  first  occurs. 

(iii)  For  the  portion  of  evaporative 
emission  control  systems  subject  to  the 
evaporative  emission  test  requirements 
of  §  86.1230-96,  a  period  of  use  of  10 
years  or  110,000  miles,  whichever  first 
occurs. 

(4)  For  a  diesel  HDE  family: 
(i)  For  light  heavy-duty  diesel 

engines,  for  carbon  monoxide, 
particulate,  and  oxides  of  nitrogen  phis 
non-methane  hydrocarbons  ^nissions 
standards,  a  period  of  use  of  10  years  or 
110.000  miles,  whichever  first  occtirs. 

(ii)  For  medium  heavy-duty  diesel 
engines,  for  carbon  monoxide, 
particulate,  and  oxides  of  nitrogen  plus 
non-methane  hydrocarbons  emission 
standards,  a  period  of  use  of  10  years  or 
185,000  miles,  whichever  first  cxxurs. 

(iii)  For  heavy  heavy-duty  diesel 
engines,  for  carbon  monoxide, 
particiilate,  and  oxides  of  nitrogen  plus 
non-methane  hydrocarbon  emissions 
standards,  a  period  of  use  of  10  years  or 
435,000  miles,  or  22.000  hours, 
whichever  first  occurs,  except  as 
provided  in  paragraphs  (4Xiv)  and  (4Xv) 
of  diis  definition. 

(iv)  The  useful  life  limit  of  22,000 
hours  in  paragraph  (4)(iii)  of  this 
definition  is  effective  as  a  limit  to  the 
useful  life  only  when  an  accurate  hours 
meter  is  provided  by  the  manufecturer 
with  the  engine  and  only  when  such 
hours  meter  can  reasonably  be  expected 
to  operate  properly  over  the  useful  life 
of  the  engine. 

(v)  For  an  individual  engine,  if  the 
useful  life  hours  limit  of  22,000  hours 
is  reached  before  the  engine  reaches  10 
years  or  100,000  miles,  the  useful  life 
shall  become  10  years  or  100,000  miles, 
whichever  occurs  first,  as  required 
under  Clean  Air  Act  section  202(d). 

(5)  As  an  option  for  both  lightnluty 
trucks  under  certain  conditions  and 
HDE  families,  an  alternative  usefiil  life 
period  may  be  assigned  by  the 
Administrator  under  the  provisions  of 
§86.094-21(f). 

Warranty  period,  for  purposes  of  HDE 
emissions  defect  warranty  and 
emissions  performance  warranty,  shall 
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be  a  period  of  5  years/50,000  miles, 
whichever  occurs  first,  for  Otto-cycie 
HDEs  and  light  heavy-duty  diesel 
engines.  For  all  other  heavy-duty  diesel 
engines  the  aforementioned  period  shall 
be  5  years/ 100,000  miles,  whichever 
ocous  first.  However,  in  no  case  may 
this  period  be  less  than  the  basic 
mechanical  warranty  period  that  the 
manufacturer  provides  (with  or  without 
additional  charge)  to  the  purchaser  of 
the  engine.  Extended  warranties  on 
select  parts  do  not  extend  the  emissions 
warranty  requirements  for  the  entire 
engine  but  only  for  those  parts.  In  cases 
where  responsibility  for  an  extended 
warranty  is  shared  between  the  owner 
and  the  manufacturer,  the  emissions 
warranty  shall  also  be  shared  in  the 
same  manner  as  specified  in  the 
warranty  agreement. 

13.  A  new  §  86.004-11  is  added  to 
subpart  A  to  read  as  follows: 

$86,004-11    Emission  standards  for  2004 
and  later  model  year  diesel  heavy-duty 
engines  and  vehicles. 

(a)(1)  Exhaust  emissions  from  new 
2004  and  later  model  year  diesel  HDEs 
shall  not  exceed  the  following: 

(i)(A)  Oxides  of  Nitrogen  plus  Non- 
methane  Hydrocarbons  (NOx  +  NMHC) 
for  engines  fueled  with  either  petroleum 
fuel,  natural  gas,  or  liquefied  petroleum 
gas,  2.4  grams  per  brake  horsepower- 
hour  (0.89  gram  per  megajoule),  as 
measiued  under  transient  operating 
conditions. 

(B)  Oxides  of  Nitrogen  plus  Non- 
methane  Hydrocarbon  Equivalent  (NOx 
*  NMHCEJfor  engines  fueled  with 
methanol,  2.4  grams  per  brake 
horsepower-hour  (0.89  gram  per 
megajoule),  as  measured  undw  transient 
operating  conditions. 

(C)  Optional  Standard.  Manufacturers 
may  elect  to  certify  to  an  Oxides  of 
Nitrogen  plus  Non-methane 
Hydrocarbons  (or  equivalent  for 
methanol-fueled  engines)  standard  of 
2.5  grams  per  brake  horsepower-hour 
(0.93  gram  per  megajoide),  as  measured 
under  transient  operating  conditions, 
provided  that  Non-methane 
Hydrocarbons  (or  equivalent  for 
methanol-fueled  engines)  do  not  exceed 
0.5  grams  per  brake  horsepower-hour 
(0.19  gram  per  megajoule)  NMHC  (or 
NMHCE  for  methanol-fueled  engines), 
as  measured  under  transimit  operating 
conditions. 

(D)  A  manufactiirer  may  elect  to 
include  any  or  all  of  its  diesel  HDE 
families  in  any  or  all  of  the  emissions 
ABT  programs  for  HDEs,  within  the 
restrictions  described  in  §  86.004-15  or 
superseding  applicable  sections.  If  the 
manufacturer  elects  to  include  engine 
families  in  any  of  these  programs,  the 


NOx  plus  NMHC  (or  NOx  plus  NMHCE 
for  methanol-fueled  engines)  FELs  may 
not  exceed  4.5  grams  per  brake 
horsepower-hour  (1.7  grams  per 
megajoule).  This  ceiling  value  applies 
whether  credits  for  the  family  are 
derived  from  averaging,  banking,  or 
trading  programs.  Additionally,  families 
certified  to  the  optional  standard 
contained  in  paragraph  (a)(lXi)(C)  of 
this  section  shall  not  exceed  0.50  grams 
per  brake  horsepower-hour  (0.19  gram 
per  megajoule)  NMHC  (or  NMHCE  for 
methanol-fueled  engines)  through  the 
use  of  credits. 

(E)  No  later  than  December  31, 1999, 
the  Administrator  shall  review  the 
emissions  standards  set  forth  in 
paragraph  (a)(l)(i)  of  this  section  and 
determine  whether  these  standards 
continue  to  be  appropriate  under  the 
Act. 

(ii)  Carbon  monoxide.  (A)  15.5  grams 
per  brake  horsepower-hour  (5.77  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

(B)  0.50  percent  of  exhaust  gas  flow  at 
curb  idle  (methanol-,  natural  gas-,  and 
liquefied  petroleum  gas-fueled  diesel 
HDEs  only). 

(iii)  Particulate.  (A)  For  diesel  engines 
to  be  used  in  urban  buses,  0.05  gram  per 
brake  horsepower-hour  (0.019  gram  per 
megajoule)  for  certification  testing  and 
selective  enforcement  audit  testing,  and 
0.07  gram  per  brake  horsepower-hour 
(0.026  gram  per  megajoule)  for  in-use 
testing,  as  measured  under  transient 
operating  conditions. 

(B)  For  all  other  diesel  engines,  0.10 
gram  per  brake  horsepower-hour  (0.037 
gram  per  megajoule).  as  measured  imder 
transient  operating  conditions. 

(C)  A  manufactxuer  may  elect  to 
include  any  or  all  of  its  diesel  HDE 
families  in  any  or  all  of  the  particidate 
ABT  programs  for  HDEs.  within  the 
restrictions  described  in  §  86.004-15  or 
superseding  appUcable  sections.  If  the 
manufacturer  elects  to  include  engine 
families  in  any  of  these  programs,  the 
particulate  FEL  may  not  exceed  0.25 
gram  per  brake  horsepower-hour  (0.093 
gram  per  megajoule). 

(2)  The  standards  set  forth  in 
paragraph  (a)(1)  of  this  section  refer  to 
the  exhaust  emitted  over  the  operating 
schedule  set  forth  in  paragraph  (f)(2)  of 
appendix  I  to  this  part,  and  measured 
and  calculated  in  accordance  with  the 
procedures  set  forth  in  subpart  N  or  P 
of  this  part,  except  as  noted  in  §  86.098- 
23(c)(2)  or  superceding  sections. 

(b)(1)  The  opacity  of  smcdce  emission 
fiom  new  2004  and  later  model  year 
diesel  HDEs  shall  not  exceed: 

(i)  20  percent  during  the  engine 
acceleration  mode. 


(ii)  15  percent  during  the  «igine 
luming  mode. 

(ni)  50  percent  during  the  peaks  in 
either  mode. 

(2)  The  standards  set  forth  in 
paragraph  (b)(1)  of  this  section  refer  to 
exhaust  smoke  emissions  generated 
under  the  conditions  set  forth  in  subpart 
I  of  this  part  and  measured  and 
calculated  in  atcordance  with  those 
procedures. 

(3)  Evaporative  emissions  (total  of 
non-oxygenated  hydrocarbons  plus 
methanol)  from  heavy-duty  vehicles 
equipped  with  methanol-fueled  diesel 
engines  shall  not  exceed  the  following 
standards.  The  standards  apply  equally 
to  certification  and  in-use  vehicles.  The 
spitback  standard  also  appUes  to  newly 
assembled  vehicles. 

(i)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  up  to  44,000  lbs: 

(A)(1)  For  tne  full  three-diurnal  test 
sequence  described  in  §  86.1230-96. 
diurnal  plus  hot  soak  measurements:  3.0 
grams  per  test. 

(2)  For  the  supplemental  two-diurnal 
test  sequence  described  in  §  86.1230-96, 
diurnal  plus  hot  soak  measurements:  3.5 
grams  per  test. 

(B)  Running  loss  test  0.05  grams  per 
mile. 

(C)  Fuel  dispensing  spitback  test  1.0 
gram  per  test. 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Wei^t  Rating  of  greater  than  14,000  lbs: 

(A)(1)  For  me  full  three-diurnal  test 
sequence  described  in  §  86.1230-96, 
diurnal  plus  hot  soak  measurements:  4.0 
grams  per  test. 

(2)  For  the  supplemental  two-diurnal 
test  sequence  described  in  §  86.1230-96. 
diurnal  plus  hot  soak  measurements:  4.5 
grams  per  test. 

(B)  Running  loss  test:  0.05  grams  per 
mile. 

(iii)(A)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  26,000 
lbs.  the  standards  set  forth  in  paragraph 
(b)(3)  of  this  section  refer  to  a  composite 
sample  of  evaporative  emissions 
collected  under  the  conditions  and 
measured  in  accordance  with  the 
procedures  set  forth  in  subpart  M  of  this 
part.  For  certification  vehicles  only, 
manufacturers  may  conduct  testing  to 
quantify  a  level  of  nonfuel  background 
emissions  for  an  individual  test  vehicle. 
Such  a  demonstration  must  include  a 
description  of  the  source(s)  of  emissions 
and  an  estimated  decay  rate.  The 
demonstrated  level  of  nonfuel 
background  emissions  may  be 
subtracted  from  emission  test  results 
from  certification  vehicles  if  approved 
in  advance  by  the  Administrator. 

(B)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  26,000 
lbs.,  the  standards  set  forth  in  paragraph 
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(b)(3)(ii)  of  this  section  refer  to  the 
manufacturer's  engineering  design 
evaluation  using  good  engineering 
practice  (a  statement  of  which  is 
required  in  §86.091-23(b)(4)(ii)). 

(iv)  All  fuel  vapor  generated  during 
in-use  operations  shall  be  routed 
exclusively  to  the  evaporative  control 
system  (e.g.,  either  canister  or  engine 
purge).  The  only  exception  to  this 
reouirement  shall  be  for  emergencies. 

(4)  Evaporative  emissions  from  2004 
and  later  model  year  heavy-duty 
vehicles  equipped  with  nattiral  gas- 
fueled  or  liquefied  petroleum  gas-fueled 
HDEs  shall  not  exceed  the  following 
standards.  The  standards  apply  equally 
to  certification  and  in-use  vehicles. 

(i)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  up  to  14.000  pounds 
for  the  fiill  three-diumal  test  sequence 
described  in  §86.1230-96,  diumal  plus 
hot  soak  measurements:  3.0  grams  per 
test 

(ii)  For  vehicles  with  a  Gross  Vehicle 
•Weight  Rating  of  greater  than  14,000 
pounds  for  the  full  three-diumal  test 
sequence  described  in  §86.1230-96. 
diumal  phis  hot  soak  measurements:  4.0 
grams  per  test. 

(iii)(A)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  26,000 
pounds,  the  standards  set  forth  in 
paragraph  (b)(4)  of  this  section  refer  to 
■  composite  sample  of  evaporative 
emissions  collected  under  the 
conditions  set  forth  in  subpart  M  of  this 
part  and  measured  in  accordance  with 
those  procedures. 

(B)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  greater  than  26,000 
pounds,  the  standards  set  forth  in 
paragraphs  {b)(3)(ii)  and  (b)(4)(u)  of  this 
section  refer  to  the  manufactiuer's 
engineering  design  evaluation  using 
good  engineering  practice  (a  statement 
of  which  is  required  in  §  86.091- 
23(b)(4)(ii)). 

(c)  No  dankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  2004  or  later  model  year 
methanol-,  natural  gas-,  or  liquefied 
petroleum  gas- fueled  diesel,  or  any 
naturally-aspirated  diesel  HDE.  For 
petroleum-fueled  engines  only,  this 
provision  does  not  apply  to  engines 
using  turbochargers.  pumps,  blowers,  or 
superchargers  for  air  induction. 

(d)  Every  manufacturer  of  new  motor 
vehicle  engines  subject  to  the  standards 
prescribed  in  this  section  shall,  prior  to 
taking  any  of  the  actions  specified  in 
section  203(a)(1)  of  the  Act,  test  or  cause 
to  be  tested  motor  vehicle  engines  in 
accordance  with  applicable  procediuws 
in  subpart  I  or  N  of  this  part  to  ascertain 
that  such  test  engines  meet  the 
requirements  of  paragraphs  (a),  (b),  (c). 
and  (d)  of  this  section. 


14.  A  new  §  86.004-15  is  added  to 
subpart  A  to  read  as  follows: 


180.004-15    NOx  and  particulate 
averaging,  trMMng.  and  bankJng  for  hMvy- 
duty  engines. 

(a)(1)  Heavy-duty  engines  eligib'e  for 
NOx,  NOx  plus  NMHC.  and  particulate 
averaging,  trading  and  banking 
programs  are  described  in  the  applicable 
emission  standards  sections  in  this 
subpart  All  heavy-duty  engine  femilies 
which  include  any  engines  labeled  for 
use  in  clean-fuel  vehicles  as  specified  in 
40  CFR  part  88  are  not  eligible  for  these 
programs.  Participation  in  these 
programs  is  voluntary. 

(2)(i)  Engine  femilies  with  FELs 
exceeding  the  applicable  standard  shall 
obtain  emission  credits  in  a  mass 
amount  sufficient  to  address  the 
•hortfail.  Credits  may  be  obtained  from 
averaging,  trading,  or  banking,  within 
the  averaging  set  restrictions  described 
in  this  section. 

(ii)  Engine  families  with  FELs  below 
the  applicable  standard  will  have 
emission  credits  available  to  average, 
trade,  bank  or  a  combination  thereof. 
Credits  may  not  be  used  for  averaging  or 
trading  to  offset  emissions  that  exceed 
an  PEL.  Credits  may  not  be  used  to 
remedy  an  in-use  nonconformity 
determined  by  a  Selective  Enforcement 
Audit  or  by  recall  testing.  However, 
credits  may  be  used  to  allow  subsequent 
production  of  engines  for  the  family  in 
question  if  the  manufecturer  elects  to 
recertify  to  a  higher  FEL. 

(iii)  Credits  scheduled  to  expire  in  the 
earliest  model  year  shall  be  used,  prior 
to  using  other  available  credits,  to  ofi«et 
emissions  of  engine  femilies  with  FELs 
exceeding  the  applicable  standard. 

(b)  Participation  in  the  NOx,  NOx 
plus  NMHC,  and/or  particulate 
averaging,  trading,  and  banking 
pronams  shall  be  done  as  follows. 

(1)  During  certification,  the 
manufacturer  shall: 

(i)  Declare  its  intent  to  include 
specific  engine  families  in  the 
averaging,  trading  and/or  banking 
programs.  Separate  declarations  are 
required  for  each  program  and  for  each 
poUutant  (i.e..  NOx,  NOx  plus  NMHC. 
and  particulate). 

(ii)  Declare  an  FEL  for  each  engine 
family  participating  in  one  or  more  of 
these  three  programs. 

(A)  The  FEL  must  be  to  the  same  level 
of  significant  digits  as  the  emission 
standard  (one-tenth  of  a  gram  per  brake 
horsepower-hour  for  NOx,  NOx  plus 
NMHC,  emissions  and  one-hundxedth  of 
a  gram  per  brake  horsepower-hour  for 
particulate  emissions). 

(B)  In  no  case  may  the  FEL  exceed  the 
upper  limit  prescribed  in  the  section 


concerning  the  applicable  heavy-duty 
engine  NOx.  NOx  plus  NMHC.  and 
particulate  emission  standards. 

(iii)  Calculate  the  projected  emission 
credits  (positive  or  negative)  based  on 
quarterly  production  projections  for 
each  participating  family  and  for  each 
pollutant,  using  the  applicable  equation 
in  paragraph  (c)  of  this  section  and  the 
applicable  factora  for  the  specific  engine 
family. 

(ivj(A)  Determine  and  state  the  source 
of  the  needed  credits  according  to 
quarterly  projected  production  for 
engine  femilies  requiring  credits  for 
certification. 

(B)  State  where  the  quarterly 
projected  credits  will  be  applied  for 
enmne  families  generating  credits. 

(C)  Credits  may  be  obtamed  from  or 
applied  to  only  engine  families  within 
the  same  averaging  set  as  described  in 
paragraph  (d)  or  (e)  of  this  section. 
Credits  available  for  averaging,  trading, 
or  banking^as  defined  in  §  86.090-2, 
may  be  applied  exclusively  to  a  given 
engine  family,  or  reserved  as  defined  in 
§86.091-2. 

(2)  Based  on  this  information  each 
manufectiuer's  certification  application 
must  demonstrate: 

(i)  That  at  the  end  of  model  year 
production,  each  engine  family  has  a  net 
emissions  credit  balance  of  zero  or  more 
using  the  methodology  in  paragraph  (c) 
of  this  section  with  any  credits  obtained 
from  averaging,  trading  or  banking 
(ii)  The  source  of  the  credits  toT 
used  to  comply  with  the  emission 
standard  if  the  FEL  exceeds  the 
standard,  or  where  credits  will  be 
applied  if  the  FEL  is  less  than  the 
emission  standard.  In  cases  where 
credits  are  being  obtained,  each  engine 
family  involved  must  state  specifically 
the  source  (manufecturer/engine  family) 
of  the  credits  being  used.  In  cases  where 
credits  are  being  generated/supplied, 
each  engine  family  involved  must  state 
specifically  the  designated  use 
(manufactiuer/engine  family  or 
reserved)  of  the  credits  involved.  All 
such  reports  shall  include  all  credits 
involved  in  averaging,  trading  or 
banking. 

(3)  During  the  model  year 
manufecturers  must: 

(i)  Monitor  projected  versus  actual 
production  to  be  certain  that 
compliance  with  the  emission  standards 
is  achieved  at  the  end  of  the  model  year. 

(ii)  Provide  the  end-of-model  year 
reports  required  under  §  86.001-23. 

(iii)  For  manufacturers  participating 
in  emission  credit  trading,  maintain  the 
quartwly  records  required  under 
§86.091-7(c)(8). 


(4)  Projected  credito  based  on 
information  supplied  in  the  certification 
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application  may  be  used  to  obtain  a 
certificate  of  conformity.  However,  any 
such  credits  may  be  revoked  based  on 
review  of  end-of-model  year  reports, 
follow-up  audits,  and  any  other 
compliance  measures  deemed 
appropriate  by  the  Administrator. 

(5)  Compliance  under  averaging, 
banking,  and  trading  will  be  determined 
at  the  end  of  the  model  year.  Engine 
families  without  an  adequate  amount  of 
NOx.  NOx  plus  NMHC.  and/or 
particulate  emission  credits  will  violate 
the  conditions  of  the  certificate  of 
conformity.  The  certificates  of 
conformity  may  be  voided  ab  initio  for 
engine  families  exceeding  the  emission 
standard. 

(6)  If  EPA  or  the  manufactiu^r 
determines  that  a  reporting  error 
occurred  on  an  end-of-year  report 
previously  submitted  to  EPA  under  this 
section,  the  manufacturer's  credits  and 
credit  calculations  will  be  recalculated. 
Erroneous  positive  credits  will  be  void. 
Erroneous  negative  balances  may  be 
adjusted  by  EPA  for  retroactive  use. 

(i)  If  EPA  review  of  a  manufacturer's 
end-of-year  report  indicates  a  credit 
short^l.  the  manufacturer  vail  be 
permitted  to  purchase  the  necessary 
credits  to  bring  the  credit  balance  for 
that  engine  family  to  zero,  using  the 
discount  specified  in  paragraph  (c)(1)  of 
this  section  on  the  ratio  of  credits 
purchased  for  every  credit  needed  to 
bring  the  balance  to  zero.  If  sufficient 
credits  are  not  available  to  bring  the 
credit  balance  for  the  family  in  question 
to  zero,  EPA  may  void  the  certificate  for 
that  engine  family  ab  initio. 

(ii)  If  writhin  180  days  of  receipt  of  the 
manufacturer's  end-of-year  report,  EPA 
review  determines  a  reporting  errOr  in 
the  manufacturer's  favor  (i.e..  resulting 
in  a  positive  credit  balance)  or  if  the 
manufacturer  discovers  such  an  error 
within  180  days  of  EPA  receipt  of  the 
end-of-year  repoij.  the  credits  will  be 
restored  tot  use  by  the  manufecturer. 

(c)(1)  For  each  participating  engine 
family.  NOx,  NOx  plus  NMHC.  and 
particulate  emission  credits  (positive  or 
negative)  are  to  be  calculated  according 
to  one  of  the  following  equations  and 
rounded,  in  accordance  with  ASTM 
E29-93a,  to  the  nearest  one-tenth  of  a 
Megagram  (Mg).  Consistent  units  are  to 
be  used  throughout  the  equation. 

(i)  For  determining  credit  need  for  all 
engine  families  and  credit  availability 
for  engine  families  generating  credits  for 
Averaging  programs  only: 
Emission  credits  =  (Std  -  FEL)  x  (CP) 

X  (yL)  X  (Production)  x  (10"*) 

(ii)  For  determining  credit  availability 
lor  engine  families  generating  credits  for 
trading  or  banking  programs: 


Emission  credits  =  (Std  -  FEL)  x  (CF) 
X  (UL)  X  (Production)  x  (10-«)  X 
(Discount) 

(iii)  For  purposes  of  the  equations  in 
paragraphs  (c)(1)  (i)  and  (ii)  of  this 
section: 

Std  =  the  current  and  applicable  heavy- 
duty  engine  NOx.  NOx  plus  NMHC. 
or  particulate  emission  standard  in 
grams  per  brake  horsepower  hour  or 
grams  per  Megajoule. 
FEL  =  the  NOx.  NOx  plus  NMHC.  or 
particulate  family  emission  limit  for 
the  engine  family  in  grams  per 
brake  horsepower  hour  or  grams  per 
Megajoule. 
CF  =  a  transient  cycle  conversion  factor 
in  BHP-hr/mi  or  MJ/mi.  as  given  in 
paragraph  (c)(2)  of  this  section. 
UL  =  the  useful  life  described  in 
§86.004-2,  or  alternative  life  as 
described  in  paragraph  (f)  of 
§  86.004-21,  for  the  given  engine 
fainily  in  miles. 
Production  =  the  number  of  engines 
produced  for  U.S.  sales  within  the 
given  engine  femlly  during  the 
model  year.  Quarterly  production 
projections  are  used  for  initial 
certification.  Actual  production  is 
used  for  end-of-year  compliance 
determination. 
Discount  =  a  one-time  discount  applied 
to  all  credits  to  be  banked  or  traded 
within  the  model  year  generated. 
Except  as  otherwise  allowed  in 
paragraph  (k)  of  this  section,  the 
discount  applied  here  is  0.9  for 
diesel-cycle  engines.  The  discount 
applied  here  is  0.8  for  all  Otto-cycle 
engines.  Banked  credits  traded  in  a 
subsequent  model  year  wrill  not  be 
subject  to  an  additional  discount. 
Banked  credits  used  in  a 
subsequent  model  year's  averaging 
program  will  not  have  the  discount 
restored. 
(2)(i)  The  transient  cycle  (ionversion 
factor  is  the  total  (integrated)  cycle 
brake  horsepower-hour  or  Megajoules, 
divided  by  the  equivalent  mileage  of  the 
applicable  transient  cycle.  For  Otto- 
cycle  heavy-duty  engines,  the 
equivalent  mileage  is  6.3  miles.  For 
diesel  heavy-duty  engines,  the 
equivalent  mileage  is  6.5  miles. 

(ii)  When  more  than  one  configuration 
is  dhosen  by  EPA  to  be  tested  in  the 
certification  of  an  engine  family  (as 
described  in  §  86.085-24).  the 
conversion  factor  used  is  to  be  based 
upon  a  production  weighted  average 
value  of  the  configurations  in  an  engine 
family  to  calculate  the  conversion 
factor. 

(d)  Averaging  sets  for  NOx  and  for 
NOx  plus  NMHC  emission  credits.  The 
averaging  and  trading  of  NOx  emission 


credits  for  Otto-cycle  engines  and  NOx 
plus  NMHC  emission  credits  for  diesel-  . 
cycle  engines  will  only  be  allowed 
between  heavy-duty  engine  families  in 
the  same  averaging  set.  The  averaging 
sets  for  the  averaging  and  trading  of 
NOx  and  NOx  plus  NMHC  emission 
credits  for  heavy-duty  engines  are 
defined  as  follows: 

(1)  For  NOx  credits  from  Otto-cycle 
heavy-duty  engines: 

(i)  Otto-cycle  heavy-duty  engines 
.constitute  an  averaging  set.  Averaging 
and  trading  among  all  Otto-cycle  heavy- 
duty  engine  families  is  allowed.  There 
are  no  subclass  restrictions. 

(ii)  Gasoline-fueled  heavy-duty 
vehicles  certified  under  the  provisions 
of  §  86.085-l(b)  may  not  average  or 
trade  with  gasoline-fueled  heavy-duty 
Otto-cycle  engines,  but  may  average  or 
trade  credits  wdth  light-duty  tmcks. 

(iii)  The  averaging  and  trading  of  NOx 
emission  credits  will  only  be  allowed 
between  heavy-duty  engine  families  in 
the  same  regional  category.  Otto-cycle 
engines  produced  for  sale  in  California 
constitute  a  separate  regional  category 
than  engines  produced  for  sale  in  the 
other  49  states.  Banking  and  trading  are 
not  applicable  to  engines  sold  in      r  7 
California. 

(2)  For  NOx  plus  NMHC  credits  fitim 
diesel-cycle  heavy-duty  engines: 

(i)  Each  of  the  three  primary  intended 
service  classes  for  heavy-duty  diesel 
engines,  as  defined  in  §  86.004-2, 
constitute  an  averaging  set.  Averaging 
and  trading  among  all  diesel-cycle 
engine  families  within  the  same  primary 
service  class  is  allowed. 

(ii)  Urban  buses  are  treated  as 
members  of  the  primary  intended 
service  class  where  they  otherwise 
^  would  fall. 

(e)  Avera^ng  sets  for  particulate 
emission  credits.  The  averaging  and 
trading  of  particulate  emission  credits 
will  only  be  allowed  between  diesel 
cycle  heavy-duty  engine  families  in  the 
same  averaging  set.  The  averaging  sets 
for  the  averaging  and  trading  of 
particulate  emission  credits  for  diesel 
cycle  heavy-duty  engines  are  defined  as 
follows: 

(1)  Engines  intended  for  use  in  urban 
buses  constitute  a  separate  averaging  set 
from  all  other  heavy-duty  engines. 
Averaging  and  trading  between  diesel 
cycle  bus  engine  femilies  is  allowed. 

(2)  For  heavy-duty  engines,  exclusive 
of  urban  bus  engines,  each  of  the  three 
primary  intended  service  classes  for 
heavy-duty  diesel  cycle  engines,  as 
defined  in  §  86.004-2,  constitute  an       * 
averaging  set.  Averaging  and  trading 
between  diesel-cycle  engine  families 
within  the  same  primary  service  class  is 
allowed. 
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(3)  Otto  c]rcle  engines  may  not 
participate  in  partioilate  averaging, 
trading,  or  banking. 

(f)  Banking  ofNOx,  NOx  plus  NMHC. 
and  parUcuJate  emission  credits.  (1) 
Credit  deposits,  (i)  NOx,  NOx  plus 
NMHC,  and  particulate  emission  credits 
may  be  banked  from  engine  families 
produced  in  any  model  year. 

(ii)  Manufiacturers  may  bank  credits 
only  after  the  end  of  the  model  year  and 
after  actual  credits  have  been  reported 
to  EPA  in  the  end-of-year  report  During 
the  model  jraar  and  before  submittal  of 
the  end-of-year  report,  credits  originally 
designated  in  the  certification  process 
for  banking  will  be  considered  reserved 
and  may  be  redesignated  for  trading  oc 
averaging. 

(2)  Credit  withdrawals,  (i)  After  being 
generated,  banked  NOx  credits  shall  be 
available  for  use  within  three  model 
years  following  the  model  year  in  which 
they  were  generated.  NOx  credits  from 
Otto-cycle  HDE  families  not  used  within 
the  period  specified  above  shall  be 
forfeited.  NOx  plus  NMHC  and 
particTilate  credits  from  diesel-cyde 
HDE  families  do  not  expire. 

(ii)  Manufacturers  withdrawing 
banked  NOx,  NOx  plus  NMHC,  and/or 
particulate  credits  shall  indicate  so 
during  certification  and  in  their  credit 
reports,  as  described  in  §  86.091-23. 

(3)  Use  of  banked  emission  credits. 
The  use  of  banked  credits  shall  be 
within  the  averaging  set  and  other 
restrictions  described  in  paragraphs  (d) 
and  (e)  of  this  section,  and  only  for  the 
followins  piuposes: 

(i)  BaiULed  credits  may  be  used  in 
averaging,  or  in  trading,  or  in  any 
combination  thereof,  diiring  the 
certification  period.  Credits  declared  for 
banking  from  the  previous  model  year 
but  not  reported  to  EPA  may  also  be 
used.  Honvever,  if  EPA  finds  that  the 
reported  credits  can  not  be  proven,  they 
will  be  revoked  and  unavailable  for  use. 

(ii)  Banked  credits  may  not  be  used 
for  NOx,  NOx  plus  NMHC.  or 
particulate  averaging  and  trading  to 
offset  emissions  that  exceed  an  PEL. 
Banked  credits  may  not  be  used  to 
remedy  an  in-use  nonconformity 
determined  by  a  Selective  Enforcement 
Audit  or  by  recall  testing.  Howevw, 
banked  credits  may  be  used  for 
subsequent  production  of  the  engine 
family  if  the  manufocturer  elects  to 
recertify  to  a  hieber  PEL. 

(iii)  Banked  NOx  credits  from  2003 
and  prior  may  be  used  in  place  of  NOx 
plus  NMHC  credits  after  2003  provided 
that  they  are  used  in  the  correct 
averaging  set  and  the  NOx  credits  have 
not  expired. 

(g)(1)  For  the  purposes  of  paragraph 
(g)  of  this  section,  the  following 


paragraphs  assume  NOx.  NOx  plus 
NMHC,  and  particiilate  nonconformance 
penalties  (NCPs)  will  be  available  for 
the  2004  and  later  model  year  HDEs. 

(2)  Engine  families  using  NOx.  NOx 
plus  NMHC,  and/or  particulate  NCPs 
but  not  involved  in  averaging: 

(i)  May  not  generate  N(5x,^Ox  plus 
NMHC,  or  pardciilate  credits  for 
banking  and  trading. 

(ii)  May  not  use  NOx,  NOx  plus 
NMHC.  Qf  particulate  credits  from 
banking  and  trading. 

(3)  If  a  manufoctiuer  has  any  engine 
family  to  which  application  of  NCPs 
and  banking  and  trading  credits  is 
desired,  that  fiamily  must  be  separated 
into  two  distinct  families.  One  family, 
whose  PEL  equals  the  standard,  must 
use  NCPs  only  while  the  other,  whose 
PEL  does  not  equal  the  standard,  must 
use  credits  only. 

(4)  If  a  manufiactiirer  has  any  engine 
family  in  a  given  averaging  set  which  is 
using  NOx,  NOx  plus  NMHC.  and/or 
particulate  NCPs,  none  of  that 
manufacturw's  engine  families  in  that 
averaging  set  may  generate  credits  for 
banking  and  trading. 

(h)  In  the  event  oYa  negative  credit 
balance  in  a  trading  situation,  both  the 
buyer  and  the  seller  would  be  liable, 
li)  Certification  fuel  used  for  credit 
generation  must  be  of  a  type  that  is  both 
available  in  use  and  expected  to  be  used 
by  the  engine  purchaser.  Therefore, 
upon  request  by  the  Administrator,  the 
engine  manufectxuer  must  provide 
information  acceptable  to  the 
Administrator  that  the  designated  fuel  is 
readily  available  commercially  and 
would  be  used  in  customer  service. 

(j)  Credit  apportionment.  At  the 
manu&cturers  option,  credits  generated 
from  diesel-cycle  heavy-duty  engines 
under  the  provisions  described  in  this 
section  may  be  sold  to  or  otherwise 
provided  to  the  another  party  for  tise  in 
programs  other  than  the  averaging, 
trading  and  banking  program  described 
in  this  section. 

(1)  The  manufacturer  shall  pr»- 
identify  two  emission  levels  per  engine 
family  for  the  purposes  of  credit 
apportionment.  One  emission  level  *>m>\\ 
be  the  PEL  and  the  other  shall  be  the 
level  of  the  standard  that  the  engine 
family  is  required  to  certify  to  under 
§  86.004-11.  For  each  engine  family,  the 
manufacturer  may  report  engine  sales  in 
two  categories,  "ABT-only  credits"  and 
"nnnmanufecturer-owned  credits". 

(i)  For  engine  sales  reported  as  "ABT- 
only  credits",  the  credits  generated  must 
be  iised  solely  in  the  ABT  program 
described  in  this  section. 

(ii)  The  engine  manufacturer  may 
declare  a  porticHi  of  engine  sales 
"nonmanufiBcturer-owned  credits"  and 


this  portion  of  the  credits  generated 
between  the  standard  and  the  PEL, 
based  on  the  calculation  in  (c)(1)  of  this 
section,  would  belong  to  the  engine 
purchaser.  For  ABT,  the  manufecturer 
may  not  generate  any  credits  for  the 
engine  sales  reported  as 
"nonmanufactiuer-owned  credits". 
Engines  reported  as  "nonmanufacturer- 
owned  credits"  shall  comply  with  the 
PEL  and  the  requirements  of  the  ABT 
proo^m  in  all  other  respects. 

(2)  Only  manufacturer-owned  credits 
reported  as  "ABT-only  credits"  shall  be 
used  in  the  averaging,  trading,  and 
banking  provisions  described  in  this 
section. 

(3)  Credits  shall  not  be  double- 
counted.  Credits  used  in  the  ABT 
program  may  not  be  provided  to  an 
engine  purchaser  for  use  in  another 
pronam. 

(4)  Manufacturers  shall  determine  and 
state  the  number  of  engines  sold  as 
"ABT-only  credits  '  and 
"nonmanufacturer-owned  credits"  in 
the  end-of-model  year  reports  required 
under  §  86.001-23. 

(k)  Additional  Flexibility.  If  a  diesel- 
cycle  engine  family  meets  the 
conditions  of  either  paragraph  (k)(l)  or 
(2)  of  this  section,  a  Discount  of  1.0  may 
be  used  in  the  trading  and  banking 
calculation,  for  both  NOx  plus  NMHC 
and  for  particulate,  described  in 
paragraph  (c)(1)  of  this  section. 

(1)  The  engine  family  certifies  with  a 
certification  level  of  1.9  g/bhp-hr  NOx 
plus  NMHC  or  lower  for  all  diesel-cycle 
engine  families. 

[2]  All  of  the  following  must  apply  to 
the  engine  family: 

(i)  Diesal-<:ycle  enmnes  only; 
(ii)  2004,  2005.  and2006  model  years 
only: 

(iii)  Must  be  an  engine  family  using 
carry-over  certification  data  from  prior 
to  model  year  2004  where  the  NOx  plus 
the  HC  certification  level  prior  to  model 
year  2004  is  below  the  NOx  plus  NMHC 
or  NOx  plus  NMHCE  standard  set  forth 
in  §  86.004-11.  Under  this  option,  the 
NOx  credits  generated  from  this  engine 
family  prior  to  model  year  2004  may  be 
used  as  NOx  plus  NMHC  credits. 

15.  A  new  §  86.004-21  is  added  to 
subpart  A  to  read  as  follows: 

186.004-21    Application  lor  oenmcMion. 
Section  86.004-21  includes  text  that 
specifies  requirements  that  differ  from 
S  86.094-21  or  $  86.096-21.  Where  a 
paragraph  in  §  86.094-21  or  §  86.096-21 
is  identical  and  applicable  to  §  86.004- 
21,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "[ReswvedJ.  For  guidance  i 
§  86.094-21."  or  "[Reserved).  For 
guidance  see  §  86.096-21.". 
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(a)  through  (b)(3)  [Reserved].  For 
guidance  see  §  86.094-21. 

(b)(4)(i)  For  light-duty  vehicles  and 
li^t-duty  trucks,  a  description  of  the 
test  procediues  to  be  used  to  establish 
the  evaporative  emission  and/or 
refueling  emission  deterioration  factors, 
as  appropriate,  required  to  be 
determined  and  supplied  in  §  86.001- 
23(b)(2). 

(b)(4)(ii)  through  (b)(5)(iv)  [Reserved]. 
For  gxiidance  see  §  86.094-21. 

(bH5)(v)  For  Ught-duty  vehicles  and 
applicable  light-duty  trucks  with  non- 
integrated  refueling  emission  control 
systems,  the  number  of  continuous 
tJDDS  cycles,  determined  from  the  fuel 
economy  on  the  UDDS  applicable  to  the 
test  vehicle  of  that  evaporative/ 
refueling  emission  family-emission 
control  system  combination,  required  to 
use  a  volume  of  fuel  equal  to  85%  of 
fuel  tank  volume.      ■''-,, 

(6)  Participation  in  averaging 
programs — (i)  Particulate  averaging.  (A) 
If  the  manufacturer  elects  to  participate 
in  the  particulate  averaging  program  for 
diesel  light-duty  vehicles  and/or  diesel 
light-duty  trucks  or  the  particulate 
averaging  program  for  heavy-duty  diesel 
engines,  the  application  must  list  the 
family  particulate  enussion  limit  and 
the  projected  U.S.  production  voliune  of 
the  family  for  the  model  year. 

(B)  The  manufacturer  shall  choose  the 
level  of  the  family  particulate  emission 
limits,  accurate  to  hundredth  of  a  gram 
per  mile  or  hundredth  of  a  gram  per 
brake  horsepowerhour  for  HDEs. 

(C)  The  manufacturer  may  at  any  time 
during  production  elect  to  change  the 
level  of  any  family  particulate  emission 
limit(s)  by  submitting  the  new  limit(s)  to 
the  Administrator  and  by  demonstrating 
compliance  with  the  limit(s)  as 
described  in  §§86.090-2  and  86.094- 
28(b)(5)(i). 

(ii)  NOx  and  NOx  plus  NMHC 
averaging.  (A)  If  the  manufacturer  elects 
to  participate  in  the  NOx  averaging 
program  for  light-duty  trucks  or  otto- 
cycle  HDEs  or  the  NOx  plus  NMHC 
averaging  program  for  diesel-cycle 
HDEs,  the  application  must  list  the 
family  emission  limit  and  the  projected 
U.S.  production  volume  of  the  family 
for  the  model  year. 

(B)  The  manufacturer  shall  choose  the 
level  of  the  family  emission  limits, 
accurate  to  one-tenth  of  a  gram  per  mile 
or  to  one-tenth  of  a  gram  per  brake 
horsepower-hour  for  HDEs. 

(C)  The  manufacturer  may  at  any  time 
during  production  elect  to  change  the 
level  of  any  family  emission  limit(s)  by 
submitting  the  new  limits  to  the 
Administrator  and  by  demonstrating 
compliance  with  the  Umit(s)  as 


described  in  §§  86.088-2  and  86.094- 
28(b)(5){ii). 

(b)(7)  and  (b)(8)  [Reserved).  For 
guidance  see  §86.094-21. 

(b)(9)  For  each  light-duty  vehicle, 
li^t-duty  truck,  evaporative/refueling 
emission  family  or  heavy-duty  vehicle 
evaporativeemission  family,  a 
description  of  any  unique  procedures 
required  to  perform  evaporative  and/or 
refoeling  emission  tests,  as  applicable, 
(including  canister  working  capacity, 
canister  bed  volume,  and  fuel 
temperatiue  profile  for  the  running  loss 
test)  for  all  vehicles  in  that  evaporative 
and/or  evaporative/refueling  emission 
family,  and  a  description  of  the  method 
used  to  develop  those  unique 
procedures. 

(10)  For  each  light-duty  vehicle  or 
applicable  light-duty  truck  evaporative/ 
rehieling  emission  family,  or  each 
heavy-duty  vehicle  evaporative 
emission  family: 

(i)  Canister  working  capacity, 
according  to  the  proosdures  specified  in 
§86.132-96(h)(l)(iv); 

(ii)  Canister  bed  volimie;  and 

(iii)  Fuel  temperature  profile  for  the 
running  loss  test,  according  to  the 
procedures  specified  in  §  86.129-94(d). 

(c)  through  (j)  [Reserved],  for 
guidance  see  §  86.094-21. 

(k)  and  U)  [Reserved].  For  guidance 
see  §86.096-21. 

16.  A  new  §  86.004-25  is  added  to 
subpart  A  to  read  as  follows: 

$86,004-25    Kteintananco. 

Section  86.004-25  includes  text  that 
specifies  requirements  that  differ  from 
§  86.094-25  or  §  86.098-25.  Where  a 
paragraph  in  §  86.094-25  or  §  86.098-25 
is  identical  and  applicable  to  §86.004- 
25,  this  may  be  indicated  by  specifying 
the  corresponding  paragraph  and  the 
statement  "[Reserved].  For  guidance  see 
§86.094-25."  or  "[Reserved].  For 
guidance  see  §  86.098-25.". 

(a)(1)  Applicability.  This  section 
applies  to  light-duty  vehicles,  light-duty 
trucks,  and  HDEs. 

(2)  Maintenance  performed  on 
vehicles,  engines,  subsystems,  or 
components  used  to  determine  exhaust, 
evaporative  or  refueling  emission 
deterioration  factors,  as  appropriate,  is 
classified  as  either  emission-related  or 
non-emission-reiated  and  each  of  these 
can  be  classified  as  either  scheduled  or 
unscheduled.  Fiulher.  some  emission- 
related  maintenance  is  also  classified  as 
critical  emission-related  maintenance. 

(b)  Introductory  text  through  (b)(3)(ii) 
[Reserved].  For  guidance  see  §  86.094- 
25. 

(b)(3)(iii)  For  otto-cycle  heavy-duty 
engines,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  items  listed 


in  paragraphs  (b)(3)(iii)  (A)  through  (E) 
of  this  section  shall  occur  at  50,000 
miles  (or  1,500  hours)  of  use  and  at 
50,000-mile  (or  1,500-hour)  intervals 
thereafter. 

(A)  Positive  crankcase  ventilation 
valve. 

(B)  Emission-related  hoses  and  tubes. 

(C)  Ignition  wires. 

(D)  Idle  mixture. 

(£)  Exhaust  gas  recirculation  system 
related  filters  and  coolera. 

(iv)  For  otto-cycle  light-duty  vehicles, 
li^t-duty  trucks  and>otto-cycle  heavy- 
duty  engines,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  oxygen 
sensor  shall  occur  at  80,000  miles  (or 
2,400  houra)  of  use  and  at  80.000-mile 
(or  2,400-bour)  intervals  thereafter. 

(v)  For  otto-cycle  heavy-duty  engines, 
the  adjustment,  cleaning,  repair,  or 
replacement  of  the  items  listed  in 
paragraphs  (b)(3)(v)  (A)  through  (H)  of 
this  section  shall  occur  at  100,000  miles 
(or  3,000  hours)  of  use  and  at  100,000- 
mile  (or  3.000-hour)  intervals  thereafter. 

(A)  Catalytic  converter. 

(B)  Ai^injection  system  components. 

(C)  Fuel  injectors. 

(D)  Electronic  engine  control  imit  and 
its  associated  sensors  (except  oxygen 
sensor)  and  actuators. 

(E)  Evaporative  emission  canister. 

(F)  Turoochargers. 

(G)  Carbiu«tors. 

(H)  Exhaust  gas  recirculation  system 
(including  all  related  control  valves  and 
tubing)  except  as  otherwise  provided  in 
paragraph  (b)(3)(iii)(E)  of  this  section. 

(b)(3)(vi)(A)  through  (b}(3)(vi)(D) 
[Reserved].  For  guidance  see  §  86.094- 
25. 

(b){3)(vi)(E)  through  (b)(3)(vi)(J) 
[Reserved].  For  guidance  see  §  86.09»- 
25. 

(4)  For  diesel-cycle  light-duty 
vehicles,  light-duty  trucks,  and  HDEs, 
emission-related  maintenance  in 
addition  to  or  at  shorter  intervals  than 
that  listed  in  paragraphs  (b)(4)  (i) 
through  (iv)  of  this  section  will  not  be 
accepted  as  technologically  necessary, 
except  as  provided  in  paragraph  (b)(7)  of 
this  section. 

(i)  For  diesel-cycle  heavy-duty 
engines,  the  adjustment,  cleaning, 
repair,  or  replacement  of  the  items  listed 
in  paragraphs  (b)(4)(i)  (A)  through  (C)  of 
this  section  shall  occur  at  50,000  miles 
(or  1,500  houra)  of  use  and  at  50,000- 
mile  (or  1,500-hour)  intervals  thereafter. 

(A)  Exhaust  gas  recirculation  system 
related  filters  and  coolers. 

(B)  Positive  crankcajse  ventilation 
valve. 

(C)  Fuel  injector  tips  (cleaning  only), 
(ii)  For  diesel-cycle  light-duty 

vehicles  and  light-duty  trucks,  the 
adjustment,  cleaning,  repair,  or 
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replacement  of  the  positive  crankcase 
ventilation  valve  shall  occur  at  50,000 
miles  of  use  and  at  50.00G-mile  intervals 
thereafter. 

(iii)  The  adjustment,  cleaning,  repair, 
or  replacement  of  items  listed  in 
paragraphs  (b)(4}(iii)  (A)  throu^  (G)  of 
this  section  shall  occur  at  100,000  miles 
(or  3.000  hours)  of  use  and  at  100,000- 
mile  (or  3,000-hour)  intervals  thereafter 
for  light  heavy-duty  diesel  engines,  or, 
at  150,000  miles  (or  4.500  hours) 
intervals  thereafter  for  medium  and 
heavv  heavy-duty  diesel  engines. 

(Aj  Fuel  injectors. 

(B)  Turbocnarger. 

(C)  Electronic  engine  control  unit  and 
its  associated  sensors  and  actuators. 

(D)  Particulate  trap  or  trap-oxidizer    ' 
system  (including  related  components). 

(E)  Exhaust  gas  recirculation  system 
(including  all  related  control  valves  and 
tubing)  except  as  otherwise  provided  in 
paragraph  (b)(4)(i)(A)  of  this  section. 

(F)  Catalytic  converter. 

(G)  Any  other  add-on  emissions- 
related  component  (i.e.,  a  component 
whose  sole  or  primary  purposeis  to 
reduce  emissions  or  whose  failure  will 
significantly  degrade  emissions  control 
and  whose  function  is  not  integral  to  the 
desim  and  performance  of  the  engine.) 

(iv)  For  disel-cycle  light-duty  vehicles 
and  light-duty  trucks,  the  adjustment, 
cleaning,  repair,  or  replacement  shall 
ocair  at  100.000  miles  of  use  and  at 
100,000-mile  intervals  thereafter  of  the 
items  listed  in  paragraphs  (b)(4)(iv)  (A) 
through  (G)  of  Uiis  section. 

(A)  Fuel  injectors. 

(B)  Turbocnarger. 

(C)  Electronic  engine  control  unit  and 
its  associated  sensors  and  actuators. 

(D)  Particulate  trap  or  trap-oxidizer 
system  (including  related  components). 

(E)  Exhaust  gas  recirculation  system 
including  all  related  filters  and  control 
valves. 

(F)  Catalytic  converter. 

(G)  Superchargers. 
(5)  [Reserved] 

(6)(i)  The  components  listed  in 
paragraphs  (b)(6)(i)  (A)  through  (H)  of 
this  section  are  currently  defined  as 
critical  emission-related  components: 

(A)  Catalytic  converter. 

(B)  Air  injection  system  components. 

(C)  Electronic  engine  control  unit  and 
its  associated  sensors  (including  oxygen 
sensor  if  installed)  and  actuators. 

(D)  Exhaust  gas  recirculation  system 
(including  all  related  filters,  coolers, 
control  valves,  and  tubing). 

(E)  Positive  crankcase  ventilation 
valve. 

(F)  Evaporative  and  refueling 
emission  control  system  components 
(excluding  canister  air  filter). 

(G)  Particulate  trap  or  trap-oxidizer 
system. 


(H)  Any  other  add-on  emissions- 
related  component  (i.e.,  a  component 
whose  sole  or  primary  purpose  is  to 
reduce  emissions  or  whose  failtire  will 
significantly  degrade  emissions  control 
and  whose  function  is  not  integral  to  the 
desisn  and  performance  of  the  engine.) 

(ii)  All  critical  emission-flHated 
scheduled  maintenance  must  have  a 
reasonable  likelihood  of  being 
performed  in-use.  The  manufacturer 
shall  be  required  to  show  the  reasonable 
likelihood  of  such  maintenance  being 
performed  in-use,  and  such  showing 
shall  be  made  prior  to  the  f>erformance 
of  the  maintenance  on  the  durability 
data  vehicle.  Critical  emission-related 
scheduled  maintenance  items  which 
satisfy  one  of  the  conditions  defined  in 
paragraphs  (b)(6)(ii)  (A)  through  (F)  of 
this  section  will  be  accepted  as  having 
a  reasonable  likelihood  of  the 
maintenance  item  being  performed  in- 
use. 

(A)  Data  are  presented  which 
establish  for  the  Administrator  a 
connection  between  emissions  and 
vehicle  performance  such  that  as 
emissions  increase  due  to  lack  of 
maintenance,  vehicle  performance  will 
simultaneously  deteriorate  to  a  point 
unacceptable  for  typical  driving. 

(B)  Survey  data  are  submitted  which 
adequately  demonstrate  to  the 
Administrator  that,  at  an  80  percent 
confidence  level,  80  percent  of  such 
engines  already  have  this  critical 
maintenance  item  performed  in-use  at 
the  recommended  interval(s). 

(C)  A  clearly  displayed  visible  signal 
system  approved  by  the  Administrator 
is  in^alled  to  alert  the  vehicle  driver 
that  maintenance  is  due.  A  signal 
bearing  the  message  "maintenance 
needed"  or  "check  engine",  or  a  similar 
message  approved  by  the  Administrator, 
shall  be  actuated  at  the  appropriate 
mileage  point  or  by  component  failure. 
This  signal  must  be  continuous  while 
the  engine  Is  in  operation  and  not  be 
easily  eliminated  without  performance 
of  the  required  maintenance.  Resetting 
the  signal  shall  be  a  required  step  in  the 
maintenance  operation.  The  me^od  for 
resetting  the  signal  system  shall  be 
approved  by  the  Administrator.  For 
HDEs,  the  system  must  not  be  designed 
to  deactivate  upon  the  end  of  the  useful 
life  of  the  engine  or  thereafter. 

(D)  A  manufacturer  may  desire  to 
demonstrate  through  a  survey  that  a 
critical  maintenance  item  is  likely  to  be 
performed  without  a  visible  signal  on  a 
maintenance  item  for  which  there  is  no 
prior  in-use  experience  without  the 
signal  To  that  end,  the  manufacturer 
may  in  a  given  model  year  market  up  to 
200  randomly  selected  vehicles  per 
critical  emission-related  maintenance 


item  without  such  visible  signals,  and 
monitor  the  performance  of  the  critical 
maintenance  item  by  the  owners  to 
show  compliance  with  paragraph 
(b)(6)(ii)(B)  of  this  section.  This  option 
is  restricted  to  two  consecutive  model 
years  and  may  not  be  repeated  until  any 
previous  survey  has  been  completed.  If 
the  critical  maintenance  involves  more 
than  one  engine  family,  the  sample  will 
be  sales  weighted  to  ensure  that  it  is 
representative  of  all  the  families  in 
question.  <: 

(E)  The  manufacturer  provides  the 
maintenance  bee  of  charge,  and  clearly 
informs  the  customer  that  the 
maintenance  is  free  in  the  instructions 
provided  under  §  86.087-38. 

(F)  Any  other  method  which  the 
Administrator  approves  as  establishing 
a  reasonable  likelihood  that  the  criticd 
maintenance  will  be  performed  in-use. 

(iii)  Visible  signal  systems  used  under 
paragraph  (b)(6)(ii)(C)  of  this  section" are 
considered  an  element  of  design  of  the 
emission  control  system.  Therefore, 
disabling,  resetting,  or  otherwise 
rendering  such  signals  inoperative 
without  also  performing  the  indicated 
maintenance  procedure  is  a  prohibited 
act  under  section  203(a)(3)  of  the  Qean 
Air  Act  (42  U.S.C.  7522(a)(3)). 

(b)(7)  through  (h)  (Reserved).  F<w 
guidance  see  $  86.094-25. 

17.  Section  86.004-28  of  Subpart  A  is 
amended  by  revising  paragraphs  (c)  and 
(d)  to  read  as  follows: 

§88.004-^28    ComplianeevvtthemiMion 
fndy<la. 

•        •        •        •        • 

(c)(1)  Paragraph  (c)  of  this  section 
apjplies  to  heavy-duty  engines. 

(2)  The  applicable  exhaust  emission 
standards  (or  family  emission  limits,  as 
appropriate)  for  Otto-cycle  engines  and 
for  diesel-cycle  engines  apply  to  the 
emissions  of  engines  for  their  useful  Ufa. 

(3)  Since  emission  control  efficiency 
generally  decreases  with  the 
accumulation  of  service  on  the  engine, 
deterioration  factors  will  be  used  in 
combination  with  emission  data  engine 
test  results  as  the  basis  for  determining 
compliance  with  the  standards. 

(4)(i)  Paragraph  (c)(4)  of  this  secdoo 
describes  the  procedure  for  determining 
compliance  of  an  engine  with  emission 
standards  (or  family  emission  limits,  as 
appropriate),  based  on  deterioration 
factors  supplied  by  the  manufacturer. 
Deterioration  factors  shall  be  established 
using  applicable  emissions  test 
procedures.  NOx  plus  NMHC 
deterioration  factors  shall  be  established 
based  on  the  sum  of  the  pollutants. 
When  establishing  deterioration  factors 
for  NOx  plus  NMHC,  a  negative 
deterioration  (emissions  decrease  bom 
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the  official  exhaust  emissions  test 
result)  for  one  pollutant  may  not  offset 
deterioration  of  the  other  pollutant 
Where  negative  deterioration  occurs  for 
NOx  andJoT  NMHC,  the  official  exhaust 
emission  test  result  shall  be  used  for 
purposes  of  determining  the  NOx  plus 
NNOiC  deterioration  factor. 

(ii)  Separate  exhaust  emission 
deterioration  factors,  determined  from 
tests  of  engines,  subsystems,  or 
components  conducted  by  the 
manufacturer,  shall  be  supplied  for  each 
engine-system  combination.  For  Otto- 
cycle  engines,  separate  factors  shall  be 
established  for  transient  NMHC 
(NMHCE).  CO.  NOx.  NOx  plus  NMHC, 
and  idle  CO,  for  those  engines  utilizing 
aftertreatment  technology  (e.g.,  catalytic 
converters).  For  diesel-cycle  engines, 
separate  factors  shall  be  established  for 
transient  NMHC  (NMHCE).  CO.  NOx, 
NOx  plus  NMHC  and  exhaust 
particulate.  For  diesel-cycle  smoke 
testing,  separate  factors  shall  also  be 
established  for  the  acceleration  mode 
(designated  as  "A"),  the  lugging  mode 
(designated  as  "B"),  and  peak  opacity 
(designated  as  "C"). 

(iiil(A)  Paragraphs  (c)(4)(iUMA)  (1) 
and  [2)  of  this  section  apply  to  Otto- 
cycle  HDEs. 

[1)  Otto-cycle  HDEs  not  utilizing 
aftertreatment  technology  (e.g.,  catalytic 
converters).  For  transient  NMHC 
(NMHCE).  CO,  NOx,  the  official  exhaust 
emission  results  for  each  emission  data 
engine  at  the  selected  test  point  shall  be 
adjusted  by  the  addition  of  the 
appropriate  deterioration  factor. 
However,  if  the  deterioration  factor 
supplied  by  the  manufacturer  is  less 
than  zero,  it  shall  be  zero  for  the 
purposes  of  this  paragraph. 

{2)  Otto-cycle  HDEs  utilizing 
aftertreatment  technology  (e.g.,  catalytic 
converters).  For  transient  NMHC 
(NMHCE).  CO,  NOx.  and  for  idle  CO, 
the  official  exhaust  emission  results  for 
each  emission  data  engine  at  the 
selected  test  point  shall  be  adjusted  by 
multiplication  by  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manu&cturar  is  less  than  one,  it  shall  be 
one  for  the  purposes  of  this  paragraph. 

(B)  Paragraph  (c)(4)(iii)(B)  of  this 
section  applies  to  diesel-cycle  HDEs. 

(1)  Diesel-cycle  HDEs  not  utilizing 
aftertreatment  technology  (e.g., 
particulate  traps).  For  transient  NMHC 
(NMHCE),  CO,  NOx,  NOx  plus  NMHC, 
and  exhaust  particulate,  the  official 
exhaust  emission  results  for  each 
emission  data  engine  at  the  selected  test 
point  shall  be  adjusted  by  the  addition 
of  the  appropriate  deterioration  factor. 
However,  if  the  deterioration  factor 
supplied  by  the  manufacturer  is  less . 


than  zero,  it  shall  be  zero  for  the 
purposes  of  this  paragraph. 

(2)  Diesel-cycle  HDEs  utilizing 
aftertreatment  technology  (e.g.. 
particulate  traps).  For  transient  NMHC 
(NMHCE).  CO,  NOx.  NOx  plus  NMHC. 
and  exhaust  particulate,  the  official 
exhaust  onission  results  for  each 
emission  data  engine  at  the  selected  test 
point  shall  be  adjusted  by 
multiplication  by  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufactiuer  is  less  than  one,  it  shall  be 
one  for  the  purposes  of  this  para^Bph. 

[3]  Diesel-cycle  HDEs  only.  For 
acceleration  smoke  ("A"),  lugging 
smoke  ("B").  and  peak  smoke  ("C").  the 
official  exhaust  emission  results  for 
each  emission  data  engine  at  the 
selected  test  point  shall  be  adjusted  by 
the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(iv)  llie  emission  values  to  compare 
with  the  standards  (or  family  emission 
limits,  as  appropriate)  shall  be  the 
adjusted  emission  values  of  paragraph 
(c)(4)(iii)  of  this  section,  roimded  to  the 
same  nvunber  of  significant  figures  as 
contained  in  the  applicable  standard  in 
accordance  vfith  ASTM  E  29-93a  (as 
referenced  in  §  86.094-28 
(a)(4)(i)(B)(2)(ii)),  for  each  emission  data 
engine. 

(5)  and  (6)  [Resorved]. 

(7)  Every  test  engine  of  an  engine 
&mily  must  comply  with  all  applicable 
standards  (or  family  emission  limits,  as 
appropriate),  as  determined  in 
paragraph  (c)(4)(iv)  of  this  section, 
before  any  engine  in  that  family  will  be 
certified. 

(0)  For  the  purposes  of  setting  an 
NMHC  plus  NOx  certffication  level  or 
FEL  for  a  diesel-fueled  engine  family, 
the  manufacturer  may  use  one  of  the 
following  options  for  the  determination 
of  NMHC  for  an  engine  family.  The 
manu&ctvu^r  must  declare  which 
option  is  used  in  its  application  for 
certffication  of  that  engine  family. 

(i)  THC  may  be  used  in  lieu  of  NMHC 
for  ihe  standards  set  forth  in  §  86.004- 
11. 

(ii)  The  manufactiuer  may  choose  its 
own  method  to  analyze  methane  with 
prior  approval  of  the  Administrator. 

(iii).The  manufact\u«r  may  assume 
that  two  percent  of  the  measured  THC 
is  methane  (NMHC  =0.98  x  THC). 

(d)(1)  Paragraph  (d)  of  this  section 
applies  to  heavy-duty  vehicles  equipped 
with  gasoline-fueled  or  methanol-fiieled 
engines. 


(2)  The  applicable  evaporative 
emission  standards  in  this  subpart  apply 
to  the  emissions  of  vehicles  for  their 
useful  life. 

(3)(i)  For  vehicles  with  a  GVWR  of  up 
to  26,000  i>ounds,  because  it  is  expected 
that  emission  control  efficiency  vnll 
change  during  the  useful  life  of  the 
vehiide,  an  evaporative  emission 
deterioration  factor  shall  be  determined 
from  the  testing  described  in  §  86.098- 
23(b)(3)  for  each  evaporative  emission 
family-evaporative  emission  control,, 
system  combination  to  indicate  the    "' 
evaporative  emission  control  system 
deterioration  during  the  useful  life  of 
the  vehicle  (minimumAO,000  miles). 
The  factor  shall  be  established  to  a 
Tninimiim  of  two  places  to  the  right  of 
the  decimal 

(ii)  For  vehicles  with  a  GVWR  of 
greater  than  26,000  pounds,  because  it 
is  expected  that  emission  control 
efficiency  will  change  during  the  useful 
life  of  the  vehicle,  each  manufacttirer's 
statement  as  required  in  §  86.098- 
23(b)(4)(ii)  shall  include,  in  accordance 
with  good  engineering  practice, 
consideration  of  control  system 
deterioration. 

(4)  The  evaporative  emission  test 
results,  if  any,  shall  be  adjusted  by  the 
addition  of  the  appropriate  deterioration 
factor,  provided  that  if  the  deterioration 
foctor  as  computed  in  paragraph  (d)(3) 
of  this  section  is  less  than  zero,  that 
deterioration  factor  shall  be  zero  fbs^  the 
purposes  of  this  paragraph. 

[>i  The  emission  level  to  compare 
with  the  standard  shall  be  the  adjusted 
emission  level  of  paragraph  (d)(4)  of  this 
section.  Before  any  emission  value  is 
compared  with  the  standard,  it  shall  be 
rounded,  in  accordance  with  ASTM  E 
29-93a  (as  referenced  in  §  86.094-28 
(a)(4)(i)(B)(2)(ii)).  to  two  sigoificant 
figures.  The  rounded  emission  values 
may  not  exceed  the  standard. 

(6)  Every  test  vehicle  of  an 
evaporative  emission  family  miist 
comply  with  the  evaporative  emission 
standard,  as  determined  in  p>aragraph 
(d)(5)  of  this  section,  before  any  vehicle 
in  that  family  may  be  certified. 

•  »        •        *        * 

18.  Section  86.004-30  is  amended  by 
revising  paragraphs  (a)(3),  (a)(4Hi). 
(a)(4)(ii),  and  (a)(4)(iv)(A)  throi^ 
(a)(12)  to  read  as  follows: 

{S6.004-30   Certification. 

•  *    *   *        •        • 

(a)(3)(i)  One  such  certfficate  will  be 
issued  for  each  engine  family.  For 
gasoline-fueled  and  methanol-fuelsd 
light-duty  vehicles  and  light-duty 
trucks,  and  petroleum-fueled  diesel 
cycle  light-duty  vehicles  and  light-duty 
trucks  not  certffied  under  §  86.09&- 
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28(g),  one  such  certificate  will  be  issued 
for  each  engine  fiunily-evaporative/ 
refueling  emission  family  combination. 
Each  certificate  will  certify  compliance 
with  no  more  than  one  set  of  in-use  and 
certification  standards  (or  family 
emission  limits,  as  appropriate). 

(ii)  For  gasoline-fueled  and  methanol 
fueled  heavy-duty  vehicles,  one  such 
certificate  will  be  issued  for  each 
manufacturer  and  will  certify 
compliance  for  those  vehicles 
previously  identified  in  that 
manufacturer's  statmnent(s)  of 
compliance  as  required  in  §86.098- 
23(bK4)  (i)  and  (ii). 

(iii)  For  diesel  light-duty  vehicles  and 
U^t-duty  trucks,  or  diesel  HDEs. 
included  in  the  applicable  particulate 
•venging  program,  the  manufacturer 
may  at  any  time  during  production  elect 
to  change  the  level  of  any  family 
particulate  emission  limit  by 
demonstrating  compliance  with  the  new 
limit  as  described  is  S  86.094-28(aK6). 
$  88.094-28{b)(5Ki).  or  §  86.004- 
28(cK5Ki).  New  certificates  issued  under 
this  parasraph  will  be  applicable  only 
for  vehicMs  (or  engines)  produced 
subseouent  to  the  date  of  issuance. 
(iv)  For  light-duty  trucks  or  HDEs 
included  in  the  applicable  NOx 
averaging  program,  the  manufacturer 
may  at  any  time  during  production  elect 
to  change  the  level  of  any  fiunily  NOx 
emission  limit  by  demonstrating 
compliance  with  the  new  limit  as 
described  in  S  86.094-28(b)(5)(ii)  or 
S86.004-28(cM5Kii).  New  certificates 
issued  under  this  paragraph  will  be 
applicable  only  for  vehicles  (or  engines) 
produced  subssqumit  to  the  day  of 
issue. 

(4Mi)  For  exempt  light-duty  vehicles 
and  li^t-duty  trucks  under  the 
provisions  of  §  86.094-8(j)  or  8  86.094- 
9(j),  an  adjustment  or  modification 
perfcHmed  in  accordance  with 
instructi(Mis  provided  by  the 
manufacturw  for  the  altitude  where  the 
vehicle  is  principally  used  will  not  be 
considered  a  violation  of  section 
203(a)(3)  of  the  Clean  Air  Act  (42  U.S.C 
7522(a)(3)). 

(ii)  A  violation  of  section  203(a)(1)  of 
the  Clean  Air  Act  (42  U.S.C.  7522(a)(1)) 
occurs  when  a  manufacturer  sells  or 
delivers  to  an  ultimate  purchaser  any 
light-duty  vehicle  or  light-duty  trudc. 
subject  to  the  regulations  under  the  Act. 
under  any  of  the  conditions  specified  in 
paragraph  {a)(4)(ii)  of  this  section. 

(A)  When  a  light-duty  vehicle  or  light- 
duty  truck  is  exempted  from  meeting 
.high-altitude  requirements  as  provided 
in  S  88.090-8(h)  or  §  86.094-9(h): 
(1)  At  a  designated  high-altitude 
location,  unless  such  manufacture'  has 
reason  to  believe  that  such  vehicle  will 


not  be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  high- 
altitude  location;  or 

[2]  At  a  location  other  than  a 
designated  high-altitude  locaticm.  %^en 
such  manufactiuer  has  reason  to  believe 
that  such  motor  vehicle  will  be  sold  to 
an  ultimate  purchaser  for  principal  use 
at  a  designated  high-altitude  location. 

(B)  When  a  light-duty  vehicle  or  li^t- 
duty  truck  is  exempted  bom  meeting 
low-altitude  requirements  as  provided 
in  §  86.094-8(1)  or  §  86.094-S(i): 

(1)  At  a  designated  low-altitude   * 
location,  unless  sudh  manufacturer  has 
reason  to  believe  that  such  vehicle  will 
not  be  sold  to  an  ultimate  purchaser  for 
principal  use  at  a  designated  low- 
altitude  locetion:  or 

(2)  At  a  location  other  than  • 
designated  low-altitude  location,  when 
such  manufacturer  has  reason  to  believe 
that  such  motor  vehicle  will  be  sold  to 
an  ultimate  purchaser  for  principal  use 
at  a  designated  low-altitude  location. 

(a)(4)(iv)(A)  through  (a)(9)  (Reserved). 
Fm  guidance  see  §  86.094-30. 

(lOKi)  Few  diesel-cycle  light-duty 
vehicle  and  diesel-cycle  light-duty  truck 
families  which  are  included  in  a 
particufate  averaging  program,  the 
manufacturer's  production-weighted 
average  of  the  particulate  emission 
limits  of  all  engine  families  in  a 
participating  class  or  classes  shall  not 
exceed  the  applicable  diesel-cycle 
particulate  standard,  or  the  cmnposite 
particulate  standard  defined  in 
§  86.09Q-2  as  appropriate,  at  the  «id  of 
the  model  year,  as  determined  in 
accordance  with  this  part.  The 
certificate  shall  be  void  ah  initio  for 
those  vehicles  causing  the  production- 
wei^ted  FEL  to  exceed  the  particulate 
standard. 

(ii)  For  all  heavy-duty  diesel-cycle 
engines  which  are  included  in  the 
particulate  ABT  programs  under 
§  86.098-15  or  superseding  ABT 
sections  as  applic^le,  the  provisions  of 
paragraphs  (a)(10)(u)  (A)  through  (C)  of 
this  section  apply- 

(A)  All  certificates  issued  are 
conditional  upon  the  manufacturer 
complying  with  the  provisions  of 

S  86.098-15  or  superseding  ABT 
sections  as  applicable  and  the  ABT 
related  provisions  of  other  applicable 
sections,  both  diiring  and  after  the 
model  year  production. 

(B)  Failure  to  comply  with  all 
provisions  of  §  86.098-15  or 
superseding  ABT  sections  as  applicable 
will  be  considered  to  be  a  failure  to 
satisfy  the  conditions  upon  which  the 
certificate  was  issued,  and  the  certificate 
may  be  deemed  void  ab  initio. 

(C)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 


of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied  or  excused. 

(ll)(i)  For  light-duty  truck  families 
which  are  included  in  a  NOx  averaging 
program,  the  manufacturer's 
production-weighted  average  of  the  NOx 
emission  limits  of  all  such  engine 
families  shall  not  exceed  the  applicable 
NOx  emission  standard,  or  the 
composite  NOx  emission  standard 
defined  in  §  86.088-2.  as  appropriate,  at 
the  end  of  the  model  year,  as 
determined  in  accordance  with  this 
part.  The  certificate  shall  be  void  ab 
initio  for  those  vehicles  causing  the 

production-weighted  FEL  to  exceed  the  -* 
NOx  standard. 

(ii)  For  all  HICs  which  are  included 
in  the  NOx  plus  NMHC  ABT  programs 
contained  in  §  86.096-15,  or 
superseding  ABT  sections  as  applicable, 
the  im>vi8ions  of  paragraphs  (a)(ll)(ii) 
(A)  through  (C)  of  this  section  apply. 

(A)  All  certificates  issued  are 
OHiditional  upon  the  manufacturer 
complying  with  the  provisions  of 

S  86.098-15  OT  superseding  ABT 
sections  as  applicable  and  the  ABT 
related  provisions  of  other  applicable 
sections,  both  diuing  and  aftw  the 
model  )rear  production. 

(B)  Failure  to  comply  with  all 
provisions  of  §  86.098-15  or 
superseding  ABT  sections  as  applicable 
will  be  considered  to  be  a  failure  to 
satisfy  the  conditions  upon  which  the 
certificate  was  issued,  and  the  certificate 
may  be  deemed  void  ab  initio. 

(C)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied  or  excused. 

(a)(12)  [Reserved].  For  guidance  see 
$86,094-30. 
•         •         •         •         • 

19.  A  new  §  86.004-38  is  adde<j  to 
subpart  A  to  read  as  follows: 


188.004-38    Milnliwiice  Inetnictlone. 

Section  86.004-38  includes  text  that 
specifies  requirements  that  differ  from 
$86,094-38.  Where  a  paragraph  in 
$86,094-38  is  identical  and  applicable 
to  $  86.004-38  this  may  be  indicated  by 
specifying  the  corresponding  paragraph 
and  the  statement  "(Reserved^  Fw 
guidance  see  §  86.094-38.". 

(a)  The  manufacturer  shall  fiimish  or 
cause  to  be  furnished  to  the  piux±aser 
of  each  new  motor  vehicle  (or  motor 
vehicle  en^e)  subject  to  the  standards 
prescribed  in  §  86.099-8.  $86,004-^. 
$  86.004-10.  or  §  86.004-11,  as 
applicable,  written  instructions  for  the 
proper  maintenance  and  use  of  the 
vehicle  (or  engine),  by  the  purchaser 
consistent  vnui  the  provisions  of 
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§  86.004-25.  which  establishes  what 
scheduled  maintenance  the 
Administrator  approves  as  being 
reasonable  and  necessary. 

(1)  The  maintenance  instructions 
required  by  this  section  shall  be  in  clear, 
and  to  the  extent  practicable, 
nontechnical  language. 

(2)  The  maintenance  instructions 
required  by  this  section  shall  contain  a 
general  description  of  the 
documentation  which  the  manufacturer 
will  require  fixim  the  ultimate  purchaser 
or  any  subsequent  purchaser  as 
evidence  of  compliance  with  the 
instructions. 

(b)  Instructions  provided  to 
pxuchasers  imder  paragraph  (a)  of  this 
section  shall  specify  the  performance  of 
all  scheduled  maintenance  performed 
by  the  manufacturer  on  certification 
durabiUty  vehicles  and,  in  cases  where 
the  manufacturer  performs  less 
maintenance  on  certification  durability 
vehicles  than  the  allowed  limit,  may 
specify  the  pwformance  of  any 
scheduled  maintenance  allowed  under 
§  86.004-25. 

(c)  Scheduled  emission-related 
maintenance  in  addition  to  that 
performed  under  §  86.004-25(b)  may 
only  be  recommended  to  offset  the 
efiiects  of  abnormal  in-use  opmating 
conditions,  except  as  provided  in 
paragraph  (d)  of  this  section.  The 
manufacturer  shall  be  required  to 
demonstrate,  subject  to  the  approval  of 
the  Administrator,  that  siich 
maintenance  is  reasonable  and 
technologically  necessary  to  assure  the 
proper  functicming  of  the  emission 
control  system.  Such  additional 
recommended  maintenance  shall  be 
clearly  differentiated,  in  a  form 
approved  by  the  Administrator,  from 
that  approved  imder  §  86.004-25(b). 

(d)  Inspections  of  emission-related 
parts  or  systems  with  instructions  to 
replace,  repair,  clean,  or  adjust  the  parts 
or  systems  if  necessary,  are  not 
considered  to  be  items  of  schedxiled 
maintenance  which  insure  the  proper 
functioning  of  the  emission  control 
system.  Such  inspections,  and  any 
recommended  maintenance  beyond  that 
approved  by  the  Administrator  as 
reasonable  and  necessary  under 
paragraphs  (a),  (b),  and  (c)  of  this 
section,  may  be  included  in  the  written 
instructions  furnished  to  vehicle  owners 
under  paragraph  (a)  of  this  section: 
Provided,  That  such  instructions  clearly 
state,  in  a  form  approved  by  the 
Administrator,  that  the  owner  need  not 
perform  such  inspections  or 
recommended  maintenance  in  order  to 
maintain  the  emissions  defect  and 
emissions  performance  warranty  or 
manufacturer  recall  liability. 


(e)  The  manufacturer  may  choose  to 
include  in  such  instructions  an 
explanation  of  any  distinction  between 
the  useful  life  specified  on  the  label, 
and  the  emissions  defect  and  emissions 
performance  warranty  period.  The 
explanation  must  clearly  state  that  the 
useful  life  period  specified  on  the  label 
represents  the  average  period  of  use  up 
to  retirement  or  rebuild  for  the  engine 
family  represented  by  the  engine  used 
in  the  vehicle.  An  explanation  of  how 
the  actual  useful  lives  of  engines  used 
in  various  applications  are  expected  to 
differ  from  the  average  useful  life  may 
be  included.  The  explanation{s)  shall  be 
in  clear,  non-technical  language  that  is 
imderstandable  to  the  ultimate 
purchaser. 

(f)  If  approved  by  the  Administratw, 
the  instructions  provided  to  purchasers 
under  paragraph  (a)  of  this  section  shall 
indicate  what  adjustments  or 
modifications,  if  any,  are  necessary  to 
allow  the  vehicle  to  meet  applicable 
emission  standards  at  elevaticms  above 
4,000  feet,  or  at  elevations  of  4,000  feet 
or  less. 

(g)  (Reserved).  For  guidance  see 
§  86.094-38. 

(h)  The  manufacturer  shall  furnish  or 
cause  to  be  furnished  to  the  pimiaser 
of  each  new  motor  engine  subject  to  the 
standards  prescribed  in  §  86.004-10  or 
§  86.004-11,  as  applicable,  the 
following: 

(1)  Instructions  for  all  maintenance 
needed  after  the  end  of  the  useful  life  of 
the  engine  for  critical  emissions-related 
components  as  provided  in  §  86,004- 
2S(b).  including  recommended  practices 
for  diagnosis,  cleaning,  adjustment, 
repair,  and  replacement  of  the 
component  (or  a  statement  that  such 
component  is  maintenance  free  for  the 
life  of  the  engine)  and  instructions  for 
accessing  and  responding  to  any 
emissions-related  diagnostic  codes  that 
may  be  stored  in  on-board  monitoring 
systems; 

(2)  A  copy  of  the  engine  rebmld 
provisions  contained  in  §  86.004—40. 

20.  A  new  $  86.004-40  is  added  to 
subpart  A  to  read  as  follows: 

$86,004-40    Heavy-ihily engine rebuHding 

The  provisions  of  this  section  are 
applicable  to  engines  subject  to  the 
standards  prescribed  in  §  86.004-10  or 
$  86.004-11  and  are  applicable  to  the 
process  of  engine  rebuilding  (or 
rebuilding  a  portion  of  an  engine  or 
engine  system).  The  process  of  engine 
rebuilding  generally  includes 
disassembly,  replacement  of  multiple 
parts  due  to  wear,  and  reassembly,  and 
also  may  include  the  removal  of  the 
engine  from  the  vehicle  and  other  acts 


associated  with  rebuilding  an  engine. 
Any  deviation  from  the  provisions 
contained  in  this  section  is  a  prohibited 
act  under  section  203(a)(3)  of  the  Clean 
Air  Act  (42  U.S.C.  7522(a)(3)). 

(a)  When  r^uilding  an  engine, 
portions  of  an  engine,  or  an  engine 
system,  tfiere  must  be  a  reasonable 
technical  basis  for  knowing  that  the 
resultant  engine  is  equivalent,  from  an 
emissions  standpoint,  to  a  certified 
configuration  (i.e.,  tolerances, 
calibrations,  specifications)  and  the 
model  year(s)  of  the  resulting  engine 
configuration  must  be  identified.  A 
reasonable  basis  would  exist  if: 

(1)  Parts  installed,  whether  the  parts 
are  new.  used,  or  rebuilt,  are  such  that 
a  person  familiar  with  the  design  and 
function  of  motor  vehicle  engines  would 
reas(mably  believe  that  the  parts 
perform  the  same  function  with  respect 
to  emissions  control  as  the  original 
parts;  and 

(2)  Any  parameter  adjustment  or 
design  element  change  is  made  only: 

(i)  In  accordance  with  the  original 
engine  manufacturer's  instructions;  or 

ly)  Where  data  or  other  reasonable 
technical  basis  exists  that  such 
parameter  adjustment  or  design  element 
change,  when  performed  on  the  engine 
or  similar  engines,  is  not  expected  to 
adversely  affect  in-use  emissions. 

(b)  When  an  engine  is  being  rebuilt 
and  remains  installed  or  is  reinstalled  in 
the  same  vehicle,  it  must  be  rebuilt  to 
a  configuration  of  the  same  or  later 
model  year  as  the  original  engine.  When 
an  engine  is  being  replaced,  the 
replacement  engine  must  be  an  engine 
of  (or  rebuilt  to)  a  configuration  of  the 
same  or  fater  model  year  as  the  original 
engine. 

(c)At  time  of  rebuild,  emissions- 
related  codes  or  signals  from  on-board 
monitoring  systems  may  not  be  erased 
or  reset  without  diagnosing  and 
responding  appropriately  to  the 
diagnostic  codes,  regardless  of  whether 
the  systems  are  installed  to  satisfy 
requirements  in  §  86.004-25  or  for  other 
reasons  and  regardless  of  form  or 
interface.  Diagnostic  systems  must  be 
free  of  all  such  codes  when  the  rebuilt 
engine  is  returned  to  service.  Such 
signals  may  not  be  rendered  inoperative 
during  the  rebuilding  process. 

(d)  When  conducting  a  rebuild 
without  removing  the  engine  from  the 
vehicle,  or  during  the  installation  of  a 
rebuilt  engine,  aU  critical  emissions- 
related  components  listed  in  §  86.004- 
25(b)  not  otherwise  addressed  by 
paragraphs  (a)  through  (c)  of  this  section 
must  be  checked  and  cleaned,  adjusted, 
repaired,  or  replaced  as  necessary, 
following  manufacturer  recommended 
practices. 
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(e)  Records  shall  be  kept  by  parties 
conducting  activities  included  in 
paragraphs  (a)  through  (d)  of  this 
section.  The  records  shall  include  at 
minimum  the  mileage  and/or  hours  at 
time  of  rebuild,  a  listing  of  work 
performed  on  the  engine  and  emissions- 
related  control  components  inclflding  a 
Usting  of  parts  and  components  used, 
engine  parameter  adjustments, 
emissions-related  codes  or  signals 
responded  to  and  reset,  and  work 
performed  under  paragraph  (d)  of  this 
section. 

(1)  Parties  may  keep  records  in 
whatever  format  or  system  they  choose 
as  long  as  the  records  are 
understandable  to  an  EPA  enforcement 
officer  or  can  be  otherwise  provided  to 
an  EPA  enforcement  officer  in  an 
luiderstandable  format  when  requested. 

(2)  Parties  are  not  required  to  Keep 
records  of  information  that  is  not 
reasonably  available  through  normal 
business  practices  including 
information  on  activities  not  conducted 


by  themselves  or  information  that  they 
cannot  reasonably  access. 

(3)  Parties  may  keep  records  of  their 
rebuilding  practices  for  an  engine  family 
rather  than  on  each  individual  engine 
rebuilt  in  cases  where  those  rebuild 
practices  are  followed  routinely. 

(4)  Records  must  be  kept  for  a 
minimum  of  two  years  after  the  engine 
is  rebuilt. 

21.  Section  86.1311-94  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

186.1311-94    Extaust  QM  analytical 
system;  CVS  tMg  nmple. 
•        •        •        •       -• 

(3)(i)  Using  a  methane  analyzer 
consisting  of  a  gas  chromatograph 
combined  with  a  FID,  the  measurement 
of  methane  shall  be  done  in  accordance 
with  SAE  Recommended  Practice  J1151, 
"Methane  Measurement  Using  Gas 
Chromatography."  (Incorporated  by 
reference  pursuant  to  §  86.1(b)(2).) 


(ii)  For  natural  gas  vehicles,  the 
manufacturer  has  the  option  of  using  gas 
chromatography  to  measure  NMHC  ' 
through  direct  quantitation  of 
individual  hydrocarbon  species.  The 
manufacturer  shall  conform  to  standard 
industry  practices  and  use  good 
engineering  judgement. 

22.  Section  86.1344-94  is  amended  by 
revising  paragraph  (e)(22)  to  read  as 
follows: 

186.1344-04    Required  Information. 

•  •        •        •        « 

(e)  •  *  • 

(22)  Brake  specific  emissions  (g/BHP- 
hr)  for  HC,  CO,  NOx.  and,  if  applicable 
NMHC,  NMHCE,  THCE,  CH3OH,  and 
HCHO  for  each  test  phase  (cold  and 
hot). 

•  •        •        •       • 

(PR  Doc  97-27494  Filed  10-20-97;  8:45  am] 
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Part  III 


Department  of 
Housing  and  Urban 
Development    

statutorily  Mandated  Designation  of 
Difficult  Development  Areas  for  Section 
42  of  the  Internal  Revenue  Code  of  1986; 
Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


tDoclwt  No.  FR-4287-N-01] 

Statutorily  Mandated  Designation  of 
Difficult  Development  Areas  for 
Section  42  of  tfie  Internal  Revenue 
Code  of  1986 

AOENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  document  provides 
revised  designations  of  "Difficult 
Development  Areas"  for  purposes  of  the 
Low-Income  Housing  Tax  Credit 
("LIHTC")  under  section  42  of  the 
Internal  Revenue  Code  of  1986,  and 
describes  the  methodology  used  by  the 
United  States  Department  of  Housing 
and  Urban  Etevelopment  ("HUD").  The 
new  Difficult  Development  Areas  are 
based  on  FY  1997  Fair  Market  Rents 
("FMRs").  FY  1997  income  limits  and 
1990  census  population  counts  as 
explained  below.  The  corrected 
designations  of  'Quahfied  Census 
Tracts"  under  section  42  of  the  Internal 
Revenue  Code  published  May  1, 1995 
(60  FR  21246)  remain  in  effect. 
FOfl  FURTHER  INFORMATION  CONTACT: 
With  questions  on  how  areas  are 
designated  and  on  geographic 
definitions,  Kurt  G.  Usowski. 
Economist,  Division  of  Economic 
Development  and  Public  Finance.  Office 
of  Policy  Development  and  Research, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Washington.  DC  20410.  telephone  (202) 
70d-G426,  e-mail 

Kurt_G._U8owski«hud.gov.  With 
specific  legal  questions  pertaining  to 
section  42  and  this  notice,  Chris  Wilson. 
Attorney.  Office  of  the  Chief  Counsel, 
Pass  Throtighs  and  Special  Industries 
Branch  5.  Internal  Revenue  Service, 
1111  Constitution  Ave,  NW, 
Washington.  DC  20244.  telephone  (202) 
622-3040.  fax  (202)  622-4779;  or  Harold 
J.  Gross,  Senior  Tax  Attorney.  Office  of 
the  General  Counsel,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW,  Washington,  DC 
20410.  telephone  (202)  70»-3260,  e-mail 
H._JERRY_GROSS@hud.gov.  A 
telecommunications  device  for  deaf 
persons  (TTY)  is  available  at  (202)  708- 
9300.  (These  are  not  toll-free  telephone 
nimibers.)  Additional  copies  of  this 
notice  are  available  through  HUDUSER 
at  (800)  245-2691  for  a  small  fee  to 
cover  duphcation  and  mailing  costs. 
COWeS  AVAILABLE  ELECTRONWALLY:  This 
notice  is  available  electronically  on  the 
Internet  (World  Wide  Web)  at  http:// 
www.huduser.org/  under  the  heading 
"Data  Available  from  HUD." 


SUPPLEMBfTARY  INFORMATION: 

Background 

The  U.S.  Treasury  Department  and 
the  Internal  Revenue  Service  thereof  are 
authorized  to  interpret  and  enforce  the 
provisions  of  the  Internal  Revenue  Code 
of  1986  (the  "Code"),  including  the 
Low-Income  Housing  Tax  Credit 
("LIHTC")  found  at  section  42  of  the 
Code,  as  enacted  by  the  Tax  Reform  Act 
of  1986  (Pub.  L.  99-514).  as  amended  by 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (Pub.  L.  100-647). 
as  amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1989  (Pub.  L.  101- 
239).  as  amended  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  (Pub. 
L.  101-508),  as  amended  by  the  Tax 
Extension  Act  of  1991  (Pub.  L.  102- 
227).  and  as  amended  and  made 
permanent  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66).  The  Secretary  of  HUD  is  required  to 
designate  Difficult  Development  Areas 
by  section  42(d)(5)(C)  of  the  Code. 

In  order  to  assist  in  understanding 
HUD's  mandated  designation  of 
Difficult  Development  Areas  for  use  in 
administering  section  42  of  the  Code,  a 
simimary  of  section  42  is  provided.  The 
following  summary  does  not  purport  to 
bind  the  Treasury  or  the  IRS  in  any  way. 
nor  does  it  purport  to  bind  HUD  as  HUD 
has  no  authority  to  interpret  or 
administer  the  Code,  except  in  those 
instances  where  it  has  a  specific 
delegation. 

Summary  of  Low  Income  Ifousins  Tax 
Credtt 

The  LIHTC  is  a  tax  incentive  intended 
to  increase  the  availabihty  of  low 
income  housing.  Section  42  provides  an 
income  tax  credit  to  owners  of  newly 
constructed  or  substantially 
rehabilitated  low-income  rental  housing 
projects.  The  dollar  amount  of  the 
LIHTC  available  for  allocation  by  each 
state  (the  "credit  ceiUng")  is  limited  by 
papulation.  Each  state  is  allocated  credit 
based  on  $1.25  per  resident.  Also,  states 
may  carry  forward  unused  or  returned 
credit  for  one  year;  if  not  used  by  then, 
credit  goes  into  a  national  pool  to  be 
allocated  to  states  as  additional  credit. 
State  and  local  housing  agencies 
allocate  the  state's  credit  ceiUng  among 
low-income  housing  buildings  whose 
owners  have  apphed  for  the  credit. 

The  credit  allocated  to  a  building  is 
based  on  the  cost  of  imits  placed  in 
service  as  low-income  units  under 
certain  minimum  occupancy  and 
maximum  rent  criteria.  In  general,  a 
building  must  meet  one  of  two 
thresholds  to  be  eligible  for  the  LIHTC: 
Either  20  percent  of  units  must  be  rent- 
restricted  and  occupied  by  tenants  with 


incomes  no  higher  than  50  percent  of 
the  Area  Median  Gross  Income 
("AMGI"),  or  40  percent  of  imits  must 
be  rent  restricted  and  occupied  by 
tenants  with  incomes  no  higher  than  60 
percent  of  AMGI.  The  term  rent- 
restricted  means  that  gross  rent, 
including  an  allowance  for  utiUties. 
cannot  exceed  30  percent  of  the  tenant's 
imputed  income  limitation  (i.e..  50 
percent  or  60  percent  of  AMGI).  The 
rent  and  occupancy  thresholds  remain 
in  effect  for  at  least  15  years,  and 
building  owners  are  required  to  enter 
into  agreements  to  maintain  the  low 
income  character  of  the  building  for  at 
least  an  additional  15  years. 

The  LIHTC  reduces  income  tax 
liability  dollar  for  dollar.  It  is  taken 
annually  for  a  term  often  years  and  is 
intended  to  yield  a  present  value  of 
either  (1)  70  percent  of  the  "qualified 
basis"  for  new  construction  or 
substantial  rehabilitation  expenditures 
that  are  not  fedwally  subsidized  (i.e., 
financed  with  tax-exempt  bonds  or 
below-mariwt  federal  loans),  or  (2)  30 
percent  of  the  qualified  basis  for  the 
acquisition  of  existing  projects  or 
projects  that  are  federally  subsidized. 
The  actual  credit  rates  are  adjusted 
monthly  for  projects  placed  in  service 
after  1987  under  procedures  specified  in 
section  42.  Individuals  can  use  the 
credit  up  to  a  deduction  equivalent  of 
$25,000.  This  equals  $9,900  at  the  39.6 
percent  maximum  marginal  tax  rate. 
Individuals  cannot  use  the  credit  against 
the  alternative  minimum  tax. 
Corporations,  other  than  S  or  personal 
service  corporations,  can  use  the  credit 
against  ordinary  income  tax.  They 
cannot  use  the  credit  against  the 
alternative  minimum  tax.  These 
corporations  can  also  deduct  the  losses 
from  the  project. 

The  qualified  basis  represents  the 
product  of  the  "applicable  fraction"  of 
the  building  and  the  "eligible  basis"  of 
the  building.  The  apphcable  fraction  is 
based  on  the  number  of  low  income 
units  in  the  building  as  a  percentage  of 
the  total  number  of  units,  or  based  on 
the  floor  space  of  low  income  units  as 
a  percentage  of  the  total  floor  space  in 
the  building.  The  eligible  basis  is  the 
adjusted  basis  attributable  to 
acquisition,  rehabilitation,  or  new 
construction  costs  (depending  on  the 
type  of  LIHTC  Involved).  These  costs 
include  amoimts  chargeable  to  capital 
account  incurred  prior  to  the  end  of  the 
first  taxable  year  in  which  the  qualified 
low  income  building  is  placed  in  service 
or.  at  the  election  of  the  taxpayer,  the 
end  of  the  succeeding  taxable  year.  In 
the  case  of  buildings  located  in 
designated  Qualified  Census  Tracts  or 
designated  Difficult  Development  Areas. 
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eligible  basis  can  be  increased  up  to  130 
percent  of  what  it  would  otherwise  be. 
This  means  that  the  available  credit  also 
can  be  increased  by  up  to  30  percent. 
For  example,  if  the  70  percent  credit  is 
available,  it  effectively  could  be 
increased  up  to  91  percent. 

Under  section  42(d)(5)(C)  of  the  Code, 
a  Qualified  Census  Tract  is  any  census 
tract  (or  equivalent  geographic  area 
defined  by  the  Bureau  of  the  Census)  in 
which  at  least  50  percent  of  households 
have  an  income  less  than  60  percent  of 
the  AMGI.  There  is  a  limit  on  the 
amount  of  Qualified  Census  Tracts  in 
any  Metropohtan  Statistical  Area 
("MSA")  or  Primary  Metropolitan 
Statistical  Area  ("PMSA")  that  may  be 
designated  to  receive  an  increase  in 
eligible  basis;  All  of  the  designated 
census  tracts  within  a  given  MSA/ 
PMSA  may  not  together  contain  more 
than  20  percent  of  the  total  population 
of  the  MSA/PMSA.  For  purposes  of 
HUD  designations  of  Qualified  Census 
Tracts,  all  non-metropolitan  areas  in  a 
state  are  treated  as  if  they  constituted  a 
single  metropolitan  area.  This  Notice 
does  not  redesignate  Qualified  Census 
Tracts.  The  corrected  designation  of 
Qualified  Census  Tracts  published  May 
1. 1995,  at  60  FR  21246  remains  in 
effect.  Quahfied  Census  Tracts  will  not 
be  redesignated  until  data  from  the  2000 
census  become  available. 

Section  42  defines  a  CNfficult 
Development  Area  as  any  area 
designated  by  the  Secretary  of  HUD  as 
an  area  that  has  high  construction,  land, 
and  utility  costs  relative  to  the  AMGI. 
Again,  Umits  apply.  All  designated 
Difficult  Development  Areas  in  MSAs/ 
PMSAs  may  not  contain  more  than  20 
percent  of  Uie  aggregate  population  of 
all  MSAs/PMSAs,  and  all  designated 
areas  not  in  metropolitan  areas  may  not 
contain  mora  than  20  percent  of  the 
aggregate  population  of  all  non- 
metropolitan  counties. 

Explanation  of  HUD  Designation 
Methodology 

A.  Difficult  Development  Areas 

In  developing  the  list  of  Difficult 
Development  Areas.  HUD  compared 
incomes  with  housing  costs.  HUD  used 
1990  Census  data  and  the  MSA/PMSA 
definitions  as  published  by  the  Office  of 
Management  and  Budget  ("0MB")  in 
OMB  Bulletin  No.  96-08  on  June  28. 
1996.  with  the  exceptions  described  in 
section  C,  below.  The  basis  for  these 
comparisons  was  the  fiscal  year  ("FY") 
1997  HUD  income  limits  for  Very  Low 
Income  households  ("VLILs")  and  Fair 
Market  Rents  ("FMRs")  used  for  the 
section  8  Housing  Assistance  Pajrments 


Program.  The  procedure  used  in  making 
these  calculations  follows: 

1.  For  each  MSA/PMSA  and  each 
non-metropolitan  county,  a  ratio  was 
calculated.  This  calculation  used  the  FY 
1997  two-bedroom  FMR  and  the  FY 
1997  four-person  VLIL.  The  numerator 
of  the  ratio  was  the  area's  FY  1997  FMR. 
The  denominator  of  the  ratio  was  the 
monthly  LIHTC  income-based  rent  limit 
calculated  as  1/12  of  30  percent  of  120 
percent  of  the  area's  VLIL  (where  120 
percent  of  the  VLIL  was  rounded  to  the 
nearest  $50  and  not  allowed  to  exceed 
80  percent  of  the  AMGI  in  areas  where 
the  VLIL  is  adjusted  upward  from  its  50 
percent  of  AMGI  base). 

2.  The  ratios  of  the  FMR  to  the  LIHTC 
income-based  rent  limit  were  arrayed  in 
descending  order,  separately,  for  MSAs/ 
PMSAs  and  for  non-metropolitan 
coimties. 

3.  The  Difficult  Development  Areas 
are  those  with  the  highest  ratios 
cumulative  to  20  percent.of  the  1990 
population  of  all  metropolitan  areas  and 
of  all  non-metropolitan  counties. 

B.  Application  of  Population  Caps  to 
Difficult  Development  Area 
Determinations 

In  identifying  Difficult  Development 
Areas,  HUD  applied  various  caps,  or 
limitations,  as  noted  above.  The 
cumulative  population  of  metropolitan 
Difficult  Development  Areas  cannot 
exceed  20  percent  of  the  cumulative 
population  of  all  metropolitan  areas  and 
the  cumulative  population  of 
nonmetropolitan  Difficult  Development 
Areas  cannot  exceed  20  percent  of  the 
cumulative  population  of  all 
nonmetropolitan  counties. 

In  appl;^ng  these  caps,  HUD 
established  procedures  to  deal  with  how 
to  treat  small  overruns  of  the  caps.  The 
remainder  of  this  section  explains  the 
procedure.  In  general,  HUD  stops 
selecting  areas  whan  it  is  impossible  to 
choose  another  area  without  exceeding 
the  applicable  cap.  The  only  exceptions 
to  this  policy  are  when  the  next  eligible 
excluded  area  contains  either  a  large 
absolute  population  or  a  large 
percentage  of  the  total  population,  or 
the  next  excluded  area's  ranking  ratio  as 
described  above  was  identical  (to  three 
decimal  places)  to  the  last  area  selected, 
and  its  inclusion  resulted  in  only  a 
minor  overrun  of  the  cap.  Thus  for  both 
the  designated  metropolitan  and 
nonmetropolitan  Difficult  Development 
Areas  there  are  minimal  overruns  of  the 
caps.  HUD  believes  the  designation  of 
these  additional  areas  is  consistent  with 
the  intent  of  the  legislation.  Some 
latitude  is  justifiable  because  it  is 
impossible  to  determine  whether  the  20 
percent  cap  has  been  exceeded,  as  long 


as  the  apparent  excess  is  small,  due  to 
measurement  error.  Despite  the  care  and 
effort  involved  in  a  decennial  census,  it 
is  recognized  by  the  Census  Bureau,  and 
all  users  of  the  data,  that  the  population 
counts  for  a  given  area  and  for  the  entire 
country  are  not  precise.  The  extent  of 
the  measurement  error  is  unknown. 
Thus,  there  can  be  errors  in  both  the 
numerator  and  denominator  of  the  ratio 
of  populations  used  in  applying  a  20 
percent  cap.  In  circumstances  where  a 
strict  application  of  a  20  percent  cap 
results  in  an  anomalous  situation, 
recognition  of  the  unavoidable 
imprecision  in  the  census  data  justifies 
accepting  small  variances  above  the  20 
percent  limit. 

C.  Exceptions  to  OMB  Definitions  of 
hdSAs/PMSAs  and  Other  Geopaphic 
Matters 

As  stated  in  OMB  Bulletin  96-08  defining 
metropolitan  areas:  "OMB  establishes  and 
maintains  the  definitions  of  the 
(Metropolitan  Areas)  MAs  solely  for 
statistical  purposes  •  •  •  OMB  does  not  take 
into  account  or  attempt  to  anticipate  any 
nonstatistical  uses  that  may  be  made  of  the 
definitions  •  •  •  We  recognize  that  some 
legislation  specifies  the  use  of  metropolitan 
areas  for  programmatic  purposes,  including 
allocating  Federal  funds." 

HUD  makes  exceptions  to  OMB 
definitions  in  caloilating  FMRs  by 
deleting  counties  from  metropolitan 
areas  whose  OMB  definitions  are 
determined  by  HUD  to  be  larger  than 
their  housing  market  areas.  In  addition, 
HUD  is  required  by  statute  to  calculate 
a  separate  FMR  and  VUL  for  '■ 

Westchester  County,  New  York,  which 
OMB  includes  as  part  of  the  New  York, 
NY  PMSA.  T^  following  counties  are 
assigned  their  own  FMRs  and  VULs  and 
evaluated  as  if  they  were  separate 
metropolitan  areas  for  purposes  of 
designating  Difficult  Development 
Areas. 

Metropolitan  Area  and  Counties  Deleted 

Atlanta,  GA:  Carrol.  Pickens,  and 
Walton  Counties. 

Chicago,  IL:  DeKalb,  Grundy,  and 
Kendall  Counties. 

Cincinnati-Hamilton,  OH-KY-IN: 
Brown  County,  Ohio;  Gallatin, 
Grant,  and  Pendleton  Counties, 
Kentucky;  and  Ohio  County, 
Indiana. 

Dallas,  TX:  Henderson  Coimty. 

Flagstaff,  AZ-UT:  Kane  County.  Utah. 

New  York,  NY:  Westchester  County. 

New  Orleans,  LA:  St.  James  Parish. 

Washington.  DC-MD-VA-WV:  Clarke. 
Culpeper.  King  George,  and  Warren 
Counties,  Virginia;  and  Berkely  and 
Jefferson  Counties,  West  Virginia. 
Affected  MSAs/PMSAs  are  assigned 

the  indicator  "(part)"  in  the  list  of 
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Metropolitan  Difficult  Development 
Areas.  Any  of  the  excluded  counties 
designated  as  difficult  development 
areas  separately  from  their  metropolitan 
areas  are  designated  by  the  coiuity 
name. 

Finally,  in  the  New  England  states 
(Connecticut,  Maine,  Massachusetts. 
New  Hampshire,  Rhode  Island,  and 
Vermont)  0MB  defines  MSAs/PMSAs 
according  to  county  subdivisions  or 
Minor  Qvil  Divisions  ("MODs'')  rather 
than  county  boundaries.  Thus,  when  a 
New  England  county  is  designated  as  a 
Nonmetropolitan  Difficult  Development 
Area,  only  that  part  of  the  county  (the 
group  of  MCDs)  not  included  in  any 
MSA/PMSA  is  the  Nonmetropolitan 
Difficult  Development  Area.  Affected 
counties  are  assigned  the  indicator 
"(part)"  in  the  list  of  Nonmetropolitan 
Difficult  Development  Areas. 

For  the  convenience  of  readers  of  this 
Notice,  the  geographic  definitions  of 
designated  Metropohtan  Difficult 
Development  Areas  and  the  MCDs 
included  in  Nonmetropolitan  Difficult 
Development  Anas  in  the  New  England 
states  are  included  in  the  list  of  Difficult 
Development  Areas. 

Fatnre  Designatioiis 

Difficult  Development  Areas  are 
designated  annually  as  updated  income 
and  FMR  data  become  available. 
Qualified  Census  Tracts  will  not  be 
redesignated  until  data  from  the  2000 
census  become  available. 

EffsctiveDate 

The  list  of  Difficult  Development 
Areas  is  effective  for  allocations  of 
credit  made  after  December  31, 1997.  to 
the  case  of  a  building  described  in 
totemal  Revenue  Code  section 
42(h)(4)(B).  the  list  is  effective  if  the 
bonds  are  issiied  and  the  building  is 
placed  in  service  after  December  31, 
1997.  The  corrected  designations  of 
Qualified  Census  Tracts  published  May 
1, 1995.  at  60  FR  21246  remain  in  e&ct 


Interpretive  Examples  for  Effiective  Date 

For  the  convenience  of  readers  of  this 
Notice,  interpretive  examples  are 
provided  below  to  illustrate  the 
conseouences  of  the  effective  date  in 
areas  that  gain  or  lose  Difficult 
Development  Area  status  with  respect  to 
projects  described  in  totemal  Revenue 
Code  section  42(h)(4)(B). 

(Case  A)  Project  "A"  is  located  m  a 
newly-designated  1998  Difficult 
Development  Area.  Bonds  are  issued  for 
Project  "A"  on  November  1. 1997.  but 
Project  "A"  is  placed  in  service  March 
1, 1998.  Project  "A"  IS  NOT  eligible  for 
the  increase  in  basis  otherwise  accorded 
a  project  in  this  location  because  the 
bonds  were  issued  BEFORE  December 
31. 1997. 

(Case  B)  Protect  "B"  is  located  m  a 
newly-designated  1998  Difficult 
Development  Area.  Project  "B"  is 
placed  m  service  November  15, 1997. 
The  bonds  which  will  support  the 
permanent  financing  of  Project  "B"  are 
issued  January  15, 1998.  Project  "B"  IS 
NOT  eUgible  for  the  mcrease  in  basis 
otherwise  accorded  a  project  in  this 
location  because  the  project  was  placed 
in  service  BEFORE  December  31. 1997. 
(Case  C)  Project  "C"  is  located  to  an 
area  which  is  a  Difficult  Development 
Area  to  1998.  but  IS  NOT  a  Difficult 
Development  Area  to  1999.  Bonds  are 
issued  for  Project  "C"  on  October  30. 
1998.  but  Project  "C"  is  not  placed  to 
MTvica  until  March  30. 1999.  Project 
"C"  is  eligible  for  the  increase  to  basis 
available  to  projects  located  to  1998 
Difficult  Development  Areas  because 
both  events  (bonds  issued  and  project 
placed  to  service)  have  occurred  AFTER 
December  31, 1997. 

Otker  Matte* 

Environmental  Impact 

to  accordance  with  40  CFR  1508.4  of 
the  CEQ  regulations  and  24  CFR  50.20 
of  the  HUD  regulations,  the  policies  and 
actions  to  this  notice  are  determined  not 
to  have  the  potential  of  having  a 


significant  impact  on  the  quality  of 
human  environment  and  therefore 
further  environmental  review  imder  the 
National  Enviroiunental  Policy  Act  is 
not  necessary. 

Regulatory  Flexibility  Act 

to  accordance  with  5  U.S.C.  6Q5(b) 
(the  Regulatory  Flexibihty  Act),  the 
undersigned  hereby  certifies  that  this 
notice  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  notice 
involves  the  designation  of  "Difficult 
Development  Areas"  for  use  by  political 
subdivisions  of  the  States  to  allocattog 
the  LIHTC,  as  required  by  section  42  of 
the  Code,  as  amended.  This  notice 
places  no  new  requirements  on  the 
States,  their  political  subdivisions,  or 
the  applicants  for  the  credit.  This  notice 
also  details  the  technical  methodology 
used  in  making  such  designations. 

Executive  Order  12612.  Fedendism 

The  General  Coiusel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Oder  12612.  Federalism,  has 
determined  that  the  policies  contained 
to  this  notice  will  not  have  any 
substantial  direct  effiscts  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilitias  among  the  various 
levels  of  government  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
order.  The  notice  merely  designates 
"Difficult  Development  Areas"  for  the 
use  by  political  subdivisions  of  the 
States  to  allocattog  the  LIHTC,  as 
required  under  section  42  (rf  the  totemal 
Revenue  Code,  as  amended.  The  notice 
also  details  the  technical  methodology 
used  to  maktog  such  designations. 

Dated:  October  14, 1997. 
Andrew  M.I 
Secntary. 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  ttie 
Currency 

12CFRPBrt8 
[Deelwt  No.  ar-SI] 
RIN  15S7-ABeO 

Aaeeeement  of  Feee;  Nationel  Banks; 
Distrtet  of  Columbia  Banks 

AGENCY:  Office  of  the  Comptroller  of  the 
Cunency,  Treasury. 
action:  Final  rule. 

8UMARY:  The  OCC  is  finalizing,  with 
slight  modifications,  changes  made  by 
two  previous  interim  rules  with  request 
for  comments.  The  first  interim  rule 
removed  the  specific  calculation  of  fees 
for  examinations  of  fiduciary  activities, 
special  examinations  and  investigations, 
examinations  of  affiliates,  and 
examinations  and  investigations  of 
corporate  activities  (collectively,  trust 
and  other  examinations  and 
investigations).  The  second  interim  rule 
authorized  the  OCC  to  reduce 
assessments  on  national  banks  that  are 
not  the  largest  national  bank  in  a  bank 
holding  company  (referred  to  as  non- 
lead  banks).  These  changes  have 
resulted  in  assessment  revenue  that 
more  accurately  reflects  the  expenses 
incuned  by  the  OCC  as  it  supervises 
banks  according  to  the  OCC's 
Supervision  byRisk  Program. 
ftHtCIWb  DATE:  October  21.  1997. 
FOR  niRTHER  MFOMUTKM  CONTACT:  Roy 
Madsen.  Deputy  Chief  Financial  Officer, 
Financial  Review,  Policy  and  Analysis, 
(202)  874-5130;  or  Marie  Tenhundfeld. 
Assistant  Direotor,  Legislative  and 
Regulatory  Activities  Division.  (202) 
874-5090,  Office  of  the  Comptroller  of 
the  Currency.  Washington.  D.C  20219. 

•UPTLBMNTARY  VtFOfMATION: 

Interim  Rules  and  Camments  Received ' 

1994  Interim  Rule  Regarding  Fees  for 
Trust  and  Other  Examinations  and 
Investigations 

The  OCC  issued  an  interim  rule  on 
November  18.  1994  (59  FR  59640)  (1994 
Interim  Rule)  that  removed  specific  fees 
for  trust  and  other  examinations  and 


■ElaMriMnintlusiMuaQdlMFadvall.,^ 

dM  OCX:  U  soliciting  camnMnts  oo.  imong  othar 
things.  I  propoaad  change  to  p«rt  8  that  would 
impoM  a  25  parcani  ssrcfaarge  on  national  banks 
that  lacarva  a  rating  of  3.  4.  or  S  undar  the  Unib)nn 
Financial  Institutioos  Rating  Systam  {tbm  CAMELS 
rating]  and  on  Fadaral  farmochas  and  ^iiilaa  of 
jawigBbanta  that  raoaiva  a  rating  of  3. 4.  or  S  andar 
tha  aOCAirtag  qraMm  (which  tataa  risk 

aganani.  npwaHiwial  controis.  complianca.  and 

I  quality). 


investigations.  Tliat  rule  was  adopted  in 
response  to  changes  to  12  U.S.C.  482 
made  by  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDICIA)  which,  among  other  thinss. 
removed  the  specific  requirement  rar  a 
fee  adequate  to  recover  expenses  of 
examinations  of  fiduciary  activities.  In 
place  of  that  requirement,  FDICIA 
authorized  the  OCC  to  impose  and 
collect  assessments,  fees,  and  other 
charges  as  necessary  or  appropriate  to 
carry  out  its  responsibilities,  and  gave 
the  agency  increased  flexibility  to  set 
the  assessments,  fises,  and  charges  to     , 
meet  its  expenses. 

The  0CC5 exercised  this  flexibilitj^by 
removing  the  specific  formula  for 
calculating  fiees  that  formerly  appeared 
in  12  CFR  8.6.  As  noted  li)  the  preamble 
to  the  1994  Interim  Rule,  the  specific  fee 
structure  reflected  an^outdated  view  of 
fiduciary  activities  as  special  and 
separate  &x>m  other  btok  operaticKis. . 
The  OCC  stated  in  revised  §  8.6  that  it 
would  assess  a  fee  for  examining 
fiduciary  activities  and  for  conducting 
special  examinations  and  investigations, 
and  that  it  would  publish  a  fee  schedule 
for  these  examinations  and 
investigations  m  the  Notice  of 
Comptroller  of  the  Currency  Feet 
described  in  $  8.8.  These  changes  were 
immediately  efiiective,  but  the  OCC  also 
sought  the  views  of  interested  parties. 
The  OCC  received  two  comments  in 
response  to  this  request  for  comments. 
Both  commantQrs  supported  the  interim 
rule,  noting  that  the  changes  will  result 
in  substantial  savings  for  natiooal 
banks.  One  of  the  commenters  requested 
that  the  OCC  seek  additional  comments 
when  and  if  the  agency  intends  to 
increase  fees  for  fiduciary  examinations 
and  investigations  or  intends  to  impose 
a  separate  trust  assessment. 

In  light  of  the  comments  received,  the 
OCC  is  issuing  this  final  rule  that  adopts 
the  changes  set  out  in  the  1994  Interim 
Rule.  In  response  to  the  commenter 
concerned  about  the  possibility  of  future 
increases  or  separate  assessments  for 
trust  examinations,  the  OCC  notes  that 
it  will  seek  comment  before  it  changes 
the  manner  in  which  it  imposes  fees  for 
fiduciary  examinations  and 
investigations.  While  the  specific 
amount  of  assessments  may  change  firom 
one  assessment  to  the  next  as  reflected 
in  the  Notice  of  Comptroller  of  the 
Currency  Fees,  the  OCC  will  continue  to 
calculate  the  assessment  accordii^  to 
the  method  provided  in  part  8. 

1996  Interim  Rule  Regarding  EXsceunts 
for  Non-Lead  Banks 

On  December  2. 199i6.  the  OCC 
published  another  interim  rule  with 
request  for  comments  (61  FR  64000) 


(1996  Interim  Rule).  The  1996  Interim 
Rule  amended  part  8  by  adding 
§  8.2(a)(6),  which  provides  that  the  OCC 
will  reduce  the  assessments  for  non-lead 
banks  by  a  percentage  that  is  to  be 
specified  in  the  Notice  of  Comptroller  of 
the  Currency  Fees.  In  that  rule,  the  OCC 
defined  a  "non-lead  bank"  as  a  national 
bank  that  is  not  the  lead  bank  in  a  bank 
holding  company  that  owns  more  than 
one  national  Dank,  and  defined  "lead 
bank"  as  the  largest  national  bank 
controlled  by  a  bank  holding  company, 
based  on  a  comparison  of  total  assets 
held  by  each  national  bank  as  reported 
in  each  bank's  Consolidated  Report  of 
Condition  and  Income  filed  for  the 
quarter  immediately  preceding  the 
payment  of  a  semiannual  assessment. 
The  OCC  defined  "bank  holding 
company"  by  adopting  the  definition  of 
that  term  used  in  section  2  of  the  Bank 
Holding  Company  Act  of  1956  (BHC 
Act)  (12  U.S.C.  1841(a)(1)). 

The  1996  Interim  Rule  also  removed 
the  provisions  in  part  8  prohibiting  the 
proration  of  assessments.  Prior  to 
adoption  of  that  rule,  part  8  provided 
that  each  bank  and  Federal  branch  or 
agency  subject  to  the  OCC's  jurisdiction 
must  pay  the  full  amount  of  its 
assessmmt  for  the  next  six-month 
period,  "without  proration  for  any 
reason."  See  former  12  CFR  8.2  (a)(5) 
and  (b).  This  prohibition  is  inconsistent 
with  a  reduction  in  non-lead  banks' 
assessments,  because  the  reduction  is 
efiiectively  a  proration  of  these  banks' 
assessments.  Accordingly,  the  OCC 
removed  the  prohibition  against 
prorations. 

The  OCC  received  two  comments  in 
response  to  the  1996  Interim  Rule,  both 
of  which  sup{>orted  the  changes. 
However,  one  commenter  expressed  its 
concern  that  the  discount  could  unfairly 
benefit  larger  banks,  whidi,  in  the 
commenter's  view,  tend  to  be  structured 
in  multi-bank  holding  companies  more 
often  than  are  smaller  banks.  The  OCC 
notes  that  the  discount  applies  equally 
to  all  banks,  regardless  of  size,  that  are 
non-lead  banks  in  a  bank  holding 
company,  and,  in  fact,  many  community 
banks  have  benefitted  firom  the  Interim 
Rule. 

The  other  commenter,  which  o%vns 
several  national  banks  that  are  credit 
card  banks,  suggested  that  the  rule  be 
further  amended  to  cover  institutions 
that  are  chartered  and  supervised  by  the 
OCC  as  national  banks  but  that  are 
excluded  from  the  definition  of  "bank" 
under  section  2(c)(2)(F)  of  the  BHC  Act 
(12  U.S.C.  1841(c)(2)(F)).  This 
commenter  noted  that  the  1996  Interim 
Rule,  by  adopting  the  definition  of 
"bank  holding  company"  used  in  the 
BHC  Act.  technically  precludes  non- 
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lead  banks  from  receiving  an  assessment 
reduction  if  the  institutions  are  not 
"banks"  under  the  BHC  Act,  because 
their  holding  companies  then  are  not 
"bank  holding  companies"  imder  the 
BHC  Act.  The  commenter  opined  that 
the  same  economies  of  scale  are  realized 
when  supervising  non-lead  credit  card 
banks,  and  requested  that  the  OCC 
clarify  that  the  assessment  reduction 
applies  to  all  non-lead  national  banks, 
regardless  of  whether  the  parent  is  a 
"bank  holding  company"  imder  the 
BHC  Act.  2 

The  OCC  agrees  with  this  commenter. 
The  same  economies  realized  when 
supervising  non-lead  banks  owned  by 
bank  holding  companies  are  available 
when  supervising  non-leed  banks  that 
would  qualify  for  the  reduction  but  for 
the  fact  that  the  parent  is  not  a  "bank 
holding  company"  under  the  BHC  Act. 
This  conclusion  also  applies  to  non-lead 
Federal  branches  and  agencies  of  foreign 
banks,  whose  level  of  supervision, 
enforcement,  and  licensing  are 
increasingly  tied  to  the  condition  of  the 
foreign  bank.  Consistent  with  this 
conclusion,  the  OCC  has  issued  letters 
in  which  the  OCC  applied  the 
assessment  reduction  to  (a)  non-lead 
banks  owned  by  a  company  that  is  not 
a  "bank  holding  company"  under  the 
BHC  Act  and  (b)  non-lead  Federal 
branches  and  agencies  of  a  foreign  bank. 

In  light  of  the  comments  received,  the 
OCC  is  adopting  in  final  form  the 
changes  contained  in  the  1996  Interim 
Rule,  as  amended  to  reflect  the 
interpretations  noted  above.  Consistent 
with  these  interpretations,  the  OCC  is 
amending  §8.2(a)(6)(ii)  (A)-(Q  so  that 
"ncm-lead  bank"  includes  a  national 
bank  that  is  not  the  largest  national  bank 
omtrolled  by  a  company  (as  opposed  to 
a  bank  holding  company)  and  is 
adopting  a  new  §  8.2(b)(4)  to  apply  the 
assessment  reduction  to  ncm-lead 
Federal  branches  and  agencies  of  foreign 
banks.  Finally,  the  OCC  also  has 
adopted  a  technical  change  to  §8. 2(b)(3) 
to  use  the  term  "Call  Report"  (in  lieu  of 
"Report  of  Condition")  that  is  used 
elsewhere  in  part  8. 

Immediately  Effective  Rule 

This  final  rule  is  effective  upon 
publication  in  the  Federal  Register.  The 
OCC  has  determined  that  the  rule  may 
be  immediately  effective  pursuant  to  5 
U.S.C  553(d)  (1)  and  (3).  By  enabling 
the  OCC  to  reduce  assessments,  the 
rulemaking  will  have  the  efiisct  of 
granting  a  partial  exemption  from  the 


'The  OCX)  raceivad  a  similar  request  in 
connection  with  Federal  branches  and  agencie*  of 
Coreign  banks,  although  the  request  was  not 
•ufamittad  in  a  commant  to  the  1996  intatiat  tula. 


assessment  obligatitms  that  otherwise 
would  apply  to  non-lead  entities. 
Accordingly,  the  rule  may  be 
immediately  effective  under  5  U.S.C. 
553(d)(1).  There  also  is  good  cause  to 
dispense  with  a  delayed  effective  date 
und^  5  U.S.C  553(dK3),  namely,  that 
the  rule  needs  to  be  effective  in  time  to 
ensure  that  reductions  will  be  reflected 
in  the  Notice  of  Comptroller  of  the 
Currency  Fees  that  will  be  mailed  in 
eerly  December  to  all  national  banks 
and  Federal  branches  and  agencies.  The 
OCC  will  continue  to  provide  a 
semiaimual  Assessment  Notice  to  each 
institution,  and  each  national  bank  and 
Federal  branch  or  agency  will  continue 
to  have  at  least  30  days  following 
receipt  of  a  semiannual  assessment 
notice  in  whidi  to  pay  the  assessment. 

Regulatory  Flexibility  Act 

Pursuant  to  section  805(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  605(b)).  the  regulatory  flexibiUty 
analysis  otherwise  required  under 
section  604  of  the  RFA  (5  U.S.C  604)  is 
not  required  if  the  agency  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  publishes 
its  certification  and  a  shwt,  explanatory 
statement  in  the  Federal  Register  along 
wnth  its  rule. 

Pursuant  to  section  605(b)  of  the  RFA, 
the  OCC  hereby  certifies  that  this  final 
rule  %vill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  final  rule 
does  not  impose  any  new  reporting  or 
recordkeeping  requirement.  Moreover, 
to  the  extent  that  it  has  any  impact  on 
national  banks,  the  impact  will  be  to 
lower  assessments  for  non-lead  national 
banks  and  non-lead  Federal  branches 
and  agencies  of  foreign  banks  and  to 
eliminate  a  separate  assessment  for  trust 
and  other  examinations  and 
investigations.  Accordingly,  a  regulatory 
flexibiUty  analysis  under  section  604  of 
the  RFA  is  not  required. 

Execntive  Order  12866 

The  OOC  has  determiited  that  this 
final  rule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

Sectim  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (2  U.S.C  1532)  (Unfunded 
Mandates  Act),  reqiiires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  any  rule  likely  to 
result  in  a  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  Sector  of  $100  million 


or  more  in  any  one  year.  If  a  budgetary 
impact  statement  is  required,  section 
205  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identify  and 
consider  a  reasonable  niunber  of 
regulatory  alternatives  before 
promulgating  a  nile.  The  OOC  has 
determined  that  the  final  rule  will  not 
result  in  expenditiires  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  miUion  or  more 
in  any  one  year.  Accordingly,  the  OOC 
has  not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  any 
regulatory  alternatives.  As  discussed  in 
the  preamble,  the  final  rule  has  the 
effect  of  reducing  the  assessmoits  and 
fees  paid  by  national  banks. 

List  of  Subjects  in  12  CFR  Part  6 

Assessments.  Fees,  Naticmal  banks. 
Antbority  and  lasnance 

For  the  reascHis  set  forth  in  the 
preamble,  part  8  of  chapter  I  of  titie  12 
of  the  Code  of  Federal  RegxUations  is 
amended  as  follows: 

PART  S-ASSESSMENT  OF  FKS; 
NATIONAL  BANKS;  DISTRICT  OF 
COUJUnA  BANKS 

1.  The  authority  dtaticm  for  part  8  is 
revised  to  read  as  follows: 

AullM>ritr.  12  U.S.C  93a.  481.  482.  3102. 
and  3108;  15  U.S.C  78c  and  781:  and  26  D.C. 
Code  102. 

2.  The  interim  rule  amending  12  CFR 
part  8  that  was  pubUshed  at  59  FR 
59640  on  November  18, 1994  is  adopted 
as  a  final  rule  without  chanM. 

3.  Section  8.2  is  amendedoy  revising 
paragraphs  (a)(6)  and  (b)(3)  and  adding 
paragraph  (b)(4)  to  read  as  follows: 


f8i2 

(a)'  *  • 

(eKi)  Notwithstanding  any  other 
provisicm  of  this  part,  the  OCC  may 
reduce  the  semiaimual  assessment  for 
each  non-lead  bank  by  a  percentage  that 
it  will  specify  in  the  Notice  of 
Comptroller  of  the  Currency  Fees 
described  in  S  8.8. 

(ii)  For  purposes  of  this  paragraph 
(a)(6): 

(A)  Lead  bank  means  the  largest 
national  bank  controlled  by  a  company, 
based  on  a  comparison  of  the  total  assets 
held  by  each  national  bank  controlled 
by  that  company  as  reported  in  each 
bank's  Call  Report  filed  for  the  quarter 
inuriediately  preceding  the  pajnnent  of  a 
semiaimual  assessment. 

(B)  Non-lead  bank  means  a  naticmal 
bank  that  is  not  the  lead  bank  ccmtrolled 
by  a  company  that  controls  two  or  more 
national  banks. 

(C)  Control  and  company  have  the 
same  meanings  as  these  terms  have  in 
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sections  2(a)(2)  and  2(b).  respectively,  of 
the  Bank  Holding  Company  Act  of  19S6 
(12  U.S.C  1841  (a)(2)  and  (b)). 

(b)'  *  • 

(3)  Each  semiannual  assessment  of 
each  Federal  branch  or  Federal  agency 
is  based  upon  the  total  assets  shown  in 
the  Call  Report  most  recently  preceding 
the  payment  date.  The  assessment  shall 
be  computed  in  the  manner  and  on  the 
form  provided  by  the  OCC.  Each  Federal 
branch  or  Federal  agency  subject  to  the 
jurisdiction  of  the  OCC  on  the  date  of 
the  second  and  fourth  Call  Reports  is 

V-  rf    ■.'. 


subject  to  the  full  assessment  for  the 
next  six  month  period. 

(4)(i)  Notwithstanding  any  other 
provision  of  this  part,  the  OCC  may 
reduce  the  semiannual  assessment  for 
each  non-lead  Federal  branch  or  agency 
by  an  amount  that  it  will  specify  in  the 
Notice  of  Comptroller  of  the  Currency 
Fees  described  in  §  8.8. 

(ii)  For  purposes  of  this  paragraph 
(b)(4): 

(A)  Lead  Federal  branch  or  agency 
means  the  largest  Federal  branch  or 
agency  of  a  foreign  bank,  based  on  a 
comparison  of  the  total  assets  held  by 
each  Federal  branch  or  agency  of  that 


foreign  bank  as  reported  in  each  Federal 
branch's  or  agency's  Call  Report  filed  for 
the  quarter  immediately  preceding  the 
pa)fment  of  a  semiannual  assessment. 

(B)  Non-lead  Federal  branch  or 
agency  means  a  Federal  branch  or 
Federal  agency  that  is  not  the  lead 
Federal  branch  or  agency  of  a  foreign 
bank  that  controls  two  or  more  Federal 
branches  or  agencies. 

Dated:  October  1 5 . 1 997.  « 

Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
(PR  Doc.  97-27828  Filed  10-20-97;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  the 
Currency 

12  CFR  Part  8 
[DockM  No.  97-20] 
RIN  1SS7-AB60 

Assessment  of  Fees;  Natiortal  Banks; 
District  of  Columbia  Banks 

A0B«CY:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  in  order  to  more 
accurately  reflect  the  OCC's  costs  of 
supervising  banks,  is  proposing  to 
amend  its  assessment  regulation  to 
impose  a  surcharge  on  banks  that 
receive  a  rating  of  3,  4,  or  5  under  the 
Uniform  Financial  Institutions  Rating 
System  (UFIRS)  (also  referred  to  as  the 
CAMELS  rating)  and  on  Federal 
branches  and  agencies  of  foreign  banks 
that  receive  a  rating  of  3,  4,  or  5  imder 
the  ROCA  rating  system  (which  rates 
risk  management,  operational  controls, 
compliance,  and  asset  quality).  This 
amendment  will  enable  the  OCC  to 
distribute  more  equitably  the  costs  it 
inciu^  when  supervising  institutions 
that  are  experiencing  significant 
problems.  The  OCC  also  is  soliciting 
conunents  on  the  appropriate  method  of 
computing  assessments  for  those  banks 
that  own  other  banks. 
DATES:  Comments  must  be  received  by 
November  20, 1997. 
ADDRESSES:  Comments  should  be 
directed  to,  and  may  be  inspected  and 
copied  at:  Communications  Division. 
OCC.  250  E  Street,  SW.,  Washington. 
D.C.  20219,  Attention:  Docket  No.  97- 
20.  In  addition,  comments  may  be  sent 
via  FAX.  at  (202)  874-5274,  or  via 
Internet  at 

regs.comments@occ.treas.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Madsen,  Deputy  Chief  Financial  Officer, 
Financial  Review.  Policy  and  Analysis, 
(202)  874-5130:  or  Mafk  Tenhundfeld, 
Assistant  Director,  Legislative  and 
Regulatory  Activities  Division,  (202) 
874-5090. 

SUPPt-BMBfTARY  INFORMATION: 

Background 

The  OCC  charters,  regulates,  and 
supervises  approximately  2.700  national 
banks  and  64  Federal  branches  and 
agencies  of  foreign  banks  in  the  United 
States,  accounting  for  nearly  60  percent 
of  the  nation's  banking  assets.  Its 
mission  is  to  ensure  a  safe,  sound,  and 
competitive  National  Banking  System 


that  supports  the  citizens,  communities, 
and  economy  of  the  United  States.  The 
OCC  funds  the  activities  that  further  this 
mission  by  imposing  assessments,  fees, 
and  other  charges  on  banks  within  its 
jurisdiction,  as  necessary  and 
appropriate  to  meet  the  OCC's  expenses, 
pursuant  to  12  U.S.C.  482. 

The  OCC  charges  each  national  bank 
and  Federal  branch  and  agency  a 
semiannual  assessment  according  to  a 
formula  that  is  described  in  12  CFR  8.2. 
In  general,  the  OCC  calculates  the 
semiannual  assessment  by  using  a 
marginal  rate  that  declines  as  an 
institution's  asset  size  grows.  The  OCC 
also  reduces  assessments  charged  to  a 
"non-lead  bank"  (which,  generally 
speaking,  refers  to  a  national  bank  that 
is  not  the  largest  national  bank  owned 
by  the  same  company  >)  by  a  percentage 
determined  in  accordance  with  each 
assessment.  For  example,  the  OCC  . 
reduced  the  assessment  for  non-lead 
national  banks  that  was  due  January  31. 
1997,  by  12  percent.^ 

The  marginal  rate  structure  (which 
applies  a  declining  marginal  rate  as 
bank  asset  size  grows)  and  the 
assessment  reduction  for  non-lead 
national  banks  reflect  the  OCC's  cost 
savings  resulting  from  the  economies  of 
scale  realized  in  the  examination  and 
supervision  of  large  institutions  and 
non-lead  banks.  However,  the  current 
assessment  regulation  does  not  reflect 
the  increased  costs  that  the  OCC  incurs 
when  supervising  a  bank  whose 
condition  requires  special  attention.  As 
a  result,  healthy  banks  subsidize  banks 
that  are  experiencing  significant 
problems.  The  proposed  imposition  of  a 
sxircharge  on  banks  requiring  additional 
OCC  resoiut:es,  discussed  in  the  section 
that  follows,  addresses  this  concern. 

Discussion  of  the  Pn^)osal  and  Request 
fbrCommoit 

Surcharge 

The  proposal  adds  new  paragraphs 
(a)(7)  and  {b)(5)  to  §  8.2,'  which  provide 
that  the  OCC  will  impose  a  surcharge 


'  In  a  final  nil*  published  •lsewfa«i«  in  this  issue 
of  the  F«d«ral  Kagiitar,  the  0(X  has  amended  the 
definition  of  "non-lead  bank"  to  include  a  national 
bank  that  is  not  the  largest  national  bank  controlled 
by  a  company  [as  opp<Med  to  a  bank  holding 
company). 

'  The  DOC  made  this  reduction  pursuant  to  an 
interim  rule  published  on  December  2.  1996  (61  FR 
64000).  In  the  final  rule  referred  to  in  footnote  1  of 
this  document,  the  OOC  is  adopting  the  changes  set 
forth  in  that  interim  rule.  The  final  rule  also  adopts 
the  change*  set  forth  in  an  interim  rule  published 
in  1994  (59  FR  59640)  concerning  fees  for 
examinations  of  fiduciary  activities,  special 
examinations  and  investigations,  examinations  of 
affiliates,  and  examinations  and  investigations  of 
corporate  activities. 

'In  the  final  rule  referred  to  in  footnote  1.  the 
OCC  added  a  new  paragraph  (bK4)  to  §  8.2. 


equal  to  25  percent  of  the  amount  of  the 
assessment  that  otherwise  would  be  due 
bom  (a)  national  banks  that  receive  a 
UFIRS  rating  (also  referred  to  as  a 
CAMELS  rating*)  of  3,  4,  or  5  and  (b) 
Federal  branches  and  agencies  of  foreign 
banks  that  receive  a  RCKHA  rating  of  3, 

4.  or  5.  OCC  cost  data  show  that  there 
is  a  significant  increase  in  supervision 
costs  once  an  institution's  rating  moves 
from  2  to  3  and  that  these  increased 
costs  continue  while  the  bank  is  rated 
3. 4,  or  5.  To  reflect  this  increase  in 
costs  of  supervising  a  bank  rated  3  or 
worse,  the  proposal  uses  a  UFIRS  or 
ROCA  rating  (as  appropriate)  of  3  as  the 
threshold  for  applying  the  surcharge. 
Using  the  most  recently  available  data  at 
the  time  this  proposed  rule  was 
prepared,  the  surcharge  would  affect  a 
total  of  approximately  85  national  banks 
and  Federal  branches  and  agencies  of 
foreign  banks,  resulting  in  an  aggregate 
annual  increase  in  assessments  K)r  these 
banks  of  approximately  $0.7  million. 

By  linking  assessments  with  the 
condition  of  the  banks  supervised,  the 
proposal  ensures  that  a  greater 
proportion  of  increased  OCC  costs 
attributable  to  banks  whose  condition 
requires  additional  supervisory 
resoiut»s  is  funded  by  those  banks 
rather  than  by  the  national  banking 
system  as  a  whole.  If  more  banks  were 
rated  3,  4,  or  5,  the  OCC  would  need 
additional  and/or  more  specialized  staff 
to  monitor  the  efforts  of  those  banks  to 
improve  their  condition.  The  proposal 
expands  or  contracts  assessment 
revenue  automatically  in  a  way  that 
responds  to  the  changing  demands  on 
the  OCC 

The  OCC  considered  the  alternative  of 
imposing  a  50-percent  surcharge  on 
banks  that  are  rated  4  or  5.'  However, 
a  50-percent  surcharge  on  UFIRS  or 
ROCA  4-and  5-rated  instituticms  would 
not  cover  the  increased  costs  of 
supervising  all  institutions  rated  3,  4,  or 

5.  As  a  result,  institutions  rated  3  would 
be  subsidized  both  by  healthier  banks 
(who  would,  under  the  alternative 
approach,  be  paying  assessments  at  the 
same  rate  as  3-rated  institutions  even 
though  the  healthier  banks  require  less 
supervision)  and  by  banks  in  worse 
condition  (who  would  be  paying  the 
assessment  surcharge). 

The  OCC  seeks  comment  on  the 
approach  set  out  in  proposed 
paragraphs  (a)(7)  and  (b)(5)  of  §  8.2.  The 
OCC  also  seeks  comment  on  whether 
the  ROCA  rating  is  the  appropriate 


*  CAMELS  is  an  acronym  that  stands  for  capital, 
assets,  management,  earnings,  liquidity,  and 
sensitivity  to  market  risk. 

'  This  is  the  approach  taken  by  the  Office  of  Thrift 
Supervision  in  assessing  savings  institutions,  Sw 
12  CFR  502.1. 
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rating  to  use  in  im  {losing  an  assessment 
surcharge  on  Federal  branches  and 
agencies,  and,  if  not,  whether  some 
other  rating  or  set  of  criteria  would  be 
more  appropriate. 

Assessments  of  a  Bank  That  Owns 
Another  Bank 

An  issue  has  arisen  concerning  the 
proper  method  of  calculating  the 
assessments  of  national  banks  that  own 
other  banks.  This  issue  stems  from  a 
recent  change  in  the  Call  Report 
instructions  *  pursuant  to  which  the 
assets  of  a  subsidiary  bank  are  repibrted 
on  a  consoUdated  basis  in  the  Call 
Report  of  its  parent  bank.  Given  that  the 
subsidiary  bank  also  is  required  to  file 
a  Call  Report,  the  current  assessment 
regulation,  which  bases  assessments  on 
assets  reported  in  a  bank's  Call  Report, 
has  the  unintended  effect  of  double- 
counting  at  least  some  of  the  assets  of 
the  subsidiary  bank. 

The  OCC  seeks  comment  on  methods, 
that  commenters  believe  would  be 
appropriate  for  calculating,  for 
assessment  pur]x>ses,  the  assets  of  a 
national  bank  that  owns  another  bank. 

Regulatory  Flexflkilitj  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b)).  the  regulatory  flexibility 
analysis  otherwise  required  under 
section  603  of  the  RFA  (5  U.S.C.  603)  is 
not  required  if  the  agency  certifies  that 
the  rule  will  not  have  a  s'^ificant 
economic  impact  on  a  sutistantial 
number  of  small  entities  and  the  agency 
publishes  that  certification  and  a  short, 
explanatory  statement  in  the  Federal 
liigMlMr  along  with  its  notice  of 
proposed  rulemaking. 

Piu-suant  to  section  605(b)  of  the  RFA. 
the  OCC  hereby  certifies  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
nile  does  not  impose  any  new  reporting 
or  recordkeeping  requirement.  While 
the  proposal  would  require  national 


*Sm  S2  FR 1078  (Fafanury  21. 1997). 


banks.  Federal  branches,  and  Federal' 
agencies  of  all  sizes  that  receive  a  UFIRS 
or  ROCA  rating  of  3,  4,  or  5  to  pay  hn 
assessment  surcharge,  this  will  not 
create  a  significant  or  disparate  impact 
on  small  institutions.  The  assessments 
for  the  58  national  banks.  Federal 
branches,  and  Federal  agencies  with 
total  assets  of  under  $100  million  that 
currently  are  rated  3,  4,  or  5  trould 
increase,  in  the  aggregate,  by 
approximately  $287,204  per  year,  or 
approximately  $4,952  per  institution. 
Accordingly,  a  regulatory  flexibility 
analysis  imder  603  of  the  RFA  is  not 
required. 

Executiye  Order  12866 

The  OCC  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (2  U.S.C.  1532)  (Unfiindeu 
Mandates  Act),  requires  that  an  agency 

Erepare  a  budgetary  impact  statement 
sfore  promulgating  any  rule  likely  to 
result  in  a  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  in  any  one  year.  If  a  budgetary 
impact  statement  is  required,  section 
205  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  The  OCC  has 
determined  Qiat  the  proposed  rule  will 
not  result  in  expenditures  by  State, 
local,  and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  the  OCC 
has  not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  any 
regulatory  alternatives.  As  discussed  in 
the  preamble,  the  proposal,  while 
increasing  the  annual  assessments  for 
institutions  receiving  a  UFIRS  or  ROCA 
rating  of  3.  4.  or  5.  will,  in  the  current 
banking  enviroaraent,  increase 


assessments  in  the  aggregate  only  by 
approximately  $0.7  million. 

List  of  Subfects  in  12  CFR  Part  8 

Assessments,  Fees.  National  banks. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  8  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  S— ASSESSMENT  OF  FEES; 
NATIONAL  BANKS;  OISTMCT  OF 
COLUMBIA  BANKS 

1.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

AMdMriljr:  12  U.S.C.  93a,  4«1,  482.  3102. 
and  3108: 15  U.S.C  78c  and  781;  and  26  D.C 
Code  102. 

2.  Section  8.2  is  amended  by  adding 
new  paragraphs  (a)(7)  and  (b)(5)  to  read 
as  follows: 

'8.2    SeniianniMl  aoMMnienL 

(a)*  *   • 

(7)  The  OCC  shall  adjust  the 
semiannual  assessment  computed  in 
accordance  with  paragraphs  (a)(1) 
through  (a)(6)  of  this  section  by 
multiplying  that  figure  by  1.25  for  each 
bank  that  receives  a  rating  of  3. 4,  or  5 
under  the  Uniform  Financial 
Institutions  Rating  System  at  its  most 
recent  examination. 

(b)*  •  • 

(5)  The  OCC  shall  adjust  the 
semiannual  assesnnent  computed  in 
accordance  with  paragraphs  (b)(1) 
through  (b)(4)  of  this  section  by 
multiplying  that  figure  by  1.25  for  each 
Federal  brancb  or  Federal  agency  that 
receives  a  ROCA  rating  (which  rates  risk 
management,  operational  controls, 
compliance,  and  asset  quality)  of  3. 4,  w 
5  at  its  most  recent  exanunatioa. 
Dated:  October  15. 1997. 

Comptroller  of  the  Currency. 

(FR  Doc  97-27829  Filed  10-20-97;  8:45  am] 
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National  Forest  Products  Week,  1997 
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By  the  Prandmt  of  die  United  States  of  Amorica 

A  Prnrlamatioa 

America's  forests  are  a  precious  resource,  malring  niunerous  rich  contribu- 
tions not  only  to  the  natural  splendor  of  our  Nation,  but  also  to  the  well- 
being  of  our  people.  Whether  part  of  the  vast  acreages  that  make  up  our 
industrial.  State,  and  National  forests  or  rural  woodlots  and  urt>an  forests, 
they  offer  us  clean  water  and  air,  priceless  wildlife  habitat  and  fisheries, 
welcome  settings  for  recreation,  and  breathtaking  beauty.  Our  forests  also 
provide  vis  with  more  tangible  products  essential  to  everyday  living:  wood 
and  paper  products  for  our  homes,  schools,  and  offices,  and  even  medicines 
and  food. 

While  the  wood  products  we  harvest  from  our  forests  can  be  so  durable 
that  they  last  for  centuries,  forest  ecosystems  themselves  are  vny  fragile. 
America's  growing  population  and  urban  expansion  are  puttiog  ever-increas- 
ing demands  on  forest  lands  and  resources.  We  must  w(»k  together  to 
devise  imaginative  forest  management  approaches  that  will  allow  us  to  pre- 
serve and  cultivate  healthy  forest  ecosystems,  meet  the  need  for  forest  prod- 
ucts, provide  jobs  for  those  who  depend  on  forests  fw  their  livelihood, 
and  continue  to  offer  Americans  enjoyable  recreational  opportunities. 

Fortunately,  forest  research  is  equipping  us  with  vital  knowledge  that  can 
help  us  to  balance  the  many  and  varied  demands  on  our  woodlands.  Thanks 
to  such  research,  Mre  are  now  using  new  products  and  innovative  technologies 
and  employing  new  recycling  methods  that  not  only  extend  the  available 
supply  of  raw  materials,  but  also  help  us  to  process  those  materials  more 
efficiently  and  with  fewer  harmful  by-products.  This  use  of  science  to  balance 
the  needs  of  our  people  both  for  forest  products  and  a  healthy  environment 
will  help  \is  to  achieve  our  goal  of  sustainable  forest  management 

All  of  us  are  indebted  to  past  generations  of  Americans  whose  vision  and 
generosity  preserved  so  many  .of  our  Nation's  great  forests  for  our  use  and 
pleasure.  Now  it  falls  to  us  to  continue  their  wise  stewardship  so  that 
we  may  pass  on  to  foture  gen^ations  this  priceless  natural  legacy. 

In  recognition  of  the  central  role  our  forests  play  in  the  long-term  welfare 
of  our  Nation,  the  Congress,  by  Public  Law  86-753  (36  U.S.C.  163),  has 
designated  the  week  beginning  on  the  third  Sunday  in  October  of  each 
year  as  "National  Forest  Products  Week"  and  has  authorized  and  requested 
the  President  to  issue  a  proclamation  in  observance  qf  this  week. 
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NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October  19  through  October  25,  1997,  as 
;    National  Forest  Products  Week.  I  call  upon  all  Americans  to  observe  this 
week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  October,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
seven,  and  of  the  Independence  of  the  United  States  of  America  the  two 
.    hundred  and  twenty-second. 


it  "f^-  '.^/ 
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Prodamatioii  7043  of  Octobar  17,  1997 
National  Character  Counts  Week«  1997 


By  the  President  of  the  iJnitod  States  of  America 

A  Prodamatioa 

The  roots  of  America's  greatness  are  embedded  in  the  character  of  its  citizens. 
From  our  Founders'  passion  for  justice  and  equality  to  the  social  conscious- 
ness and  humanitarian  spirit  of  today's  citizens,  the  character  of  our  people 
has  inspired  the  world.  Undeniably,  character  does  count  for  our  citizens, 
our  communities,  and  our  Nation,  and  this  week  we  celebrate  the  importance 
of  character  in  our  individual  lives  and  in  the  life  of  our  coimtry. 

Instilling  soimd  character  in  our  children  is  essential  to  maintaining  the- 
strength  of  oxir  Nation  into  the  21st  century.  The  core  ethical  values  of 
trustworthiness,  fairness,  responsibility,  caring,  respect,  and  citizenship  form 
the  foundation  of  our  democracy,  our  economy,  and  our  society.  These 
qualities  are  not  innate  but  learned,  and  we  miist  ensure  that  we  nurture 
diem — both  through  our  words  and  our  example — in  our  Nation's  yoimg 
people. 

More  than  any  other  institution,  the  fianuly  is  the  cradle  of  character,  giving 
children  their  first  crucial  lessons  in  attitude  and  behavior.  In  today's  com- 
plex society,  where  children  are  subject  to  pressures  and  negative  influences 
rarely  experienced  by  earlier  generations,  parents  face  great  challenges  as 
they  strive  to  impart  to  their  children  the  v^ues  that  will  help  them  become 
caring  and  responsible  members  of  society. 

My  Administration  has  worked  hard  to  give  parents  new  tools  to  help 
them  fulfill  their  important  responsibilities.  We  worked  to  require  V-chips 
on  all  new  televisions  to  give  parents  greater  control  over  what  their  children 
watch;  we  collaborated  with  the  television  industry  to  encourage  the  airing 
of  more  educational  programming  for  children;  and  we  negotiated  a  break- 
through ap^ement  with  the  entertainment  and  broadcast  industries  to  create 
a  voluntary  ratings  system  that  will  help  parents  identify  programs  containing 
material  inappropriate  for  children.  Our  proposed  hmding  for  the  Anti- 
Gang  and  Youth  Violence  Strategy  will  provide  for  after-school  initiatives 
in  communities  across  the  country  to  help  keep  young  people  occupied 
in  wholesome  activities,  off  the  streets,  and  out  of  trouble  while  their  parents 
are  at  work. 

Schools  also  have  an  imp>ortant  role  in  educating  our  young  people  about 
the  difference  between  right  and  wrong.  My  Administration  has  recognized 
this  by  creating  partnerships  with  the  States  to  help  our  schools  do  a 
better  job  of  teaching  character  to  America's  students.  Our  push  for  rigorous 
standaixis  and  our  promise  to  open  the  doors  of  college  to  all  students 
who  work  hard  let  students  know  that  good  character  really  does  coimt 
and  will  be  rewarded  with  expanded  opportimity.  We  also  should  encourage 
and  commend  the  schools  across  our  country  that  have  begim  to  incorporate 
volunteer  service  as  a  curriculum  requirement,  teaching  students  the  impor- 
tant life  lessons  of  sharing,  compassion,  and  civic  responsibility. 
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Developing  strong  values  in  America's  children  requires  the  participation 
of  all  oviT  people.  As  we  observe  this  special  week.  I  ask  that  all  Americans 
demonstrate  in  their  personal  and  public  lives,  and  teach  actively  to  our 
country's  children,  the  high  ethical  standards  that  are  essential  to  good 
character  and  to  the  continued  success  of  our  Nation. 

NOW.  THEREFORE,  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  19  through 
October  25,  1997,  as  National  Character  Counts  Week.  I  call  upon  the  people 
of  the  United  States,  government  o£&cials,  educators,  religious,  community, 
and  business  leaders,  and  the  States  to  commemorate  this  week  with  appro- 
priate ceremonies,  activities,  and  programs. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  Octob»,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
seven,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-second. 
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and  attematives  to  Miner 
Act  bonds;  publiahed  8- 
22-97 

Local  government  lobbying 
costs:  published  8-22-97 
Minority  smaN  buainaaa  and 


Rah  and  wildMe  taking: 
conwnenis  due  by  10-24- 
97:  pubSshed  7-2547 

AGRICULTURE 
DEPARTMBrr 
Food  Safety  and 


puUiahad  8-2247 


■wKMauon,  puoaanaa  ^ 
"2247 
uonvaci  coal  pnrK^iiaa  and 


conatiudion 
pubishad  8-22-97 
HTawocaoie  wiara  oi  credN 
and  aiamaltvaa  to  MHer 
Ad  bonds;  puUWied  •- 
22-97 

Local  gowamne(4  lobbying 
coats:  pubishad  8-22-97 
wid 


development  program; 
publiahed  8-22-97 
waxiw.  mm  i  of  exmng 
oontrads;  pubishad  8-22- 
97 

New  certiftcationa:  pubishad 
8-22-97 

Service  oorHracting; 

pubiahad  8-22-97 
WaWvHealey  PiMc 

Conkada  Act;  cuimauluf 


Meat  and  pouNry  inspection: 
GanMaliuii  requiramenls: 
aalabishmani:  comments 
due  by  10-24-97; 
pubished  8-2S-97 

AQRICULTURE 
DEPARTMBfT 

Rural  Housing  Sarvloa 
Federal  Agriculbjre 
knprovemenl  and  Reform 
Act  ol  1996;  implementation: 
Inventory  property 
management  pmviaioni, 
comments  due  by  10-20- 
97;  pubiahad  8-21-97 


pubiahad  8-22-97 
rconcmicaiy  dnadvantagad 
MMduala;  pubiahad  8- 
22-97 

EfMroranantaiy  sound 
pRxJuds:  pubiahad  A^a- 
97 


pubiahad  8-2247 
Inevocable  Mtors  of  credit 
and  ■■arnaltui  to  Mitor 
Act  boiid^  pubiahad  8- 
2247 

Local  government  lobbying 
coets:  pubished  8-2247 
Mhwrily  amal  busineas  and 


development  program; 
.pubished  8-2247 
Monacaaon  of  axniing 
coi^iaUs.  published  8-22- 
97 

New  cartMcaiona:  pubiahad 
8-2247 

Service  contacting; 

pubiahad  8-22-97 
Wilahllaalay  Pubic 

Conbada  Ad:  oontrador 


manutadurar  or  regular 
dealer  reQuaemenl 
iiiiiiiiatoil.  pubished  8- 
22-97 

Year  2000  complience; 
pubished  8-22-97 

TRANSPORTATION 


development  program; 
pubiahad  8-2247 
ModWcaaon  o(  existing 
conlrads;  pubiahad  8-22- 
97 

New  certificaaons;  pubished 
8-2247 

Service  conaaLiiig. 

pubiahed  8-2247 
WaWi  I  laelei  Pubic 

Conaads  Ad;  contradw 


manutedurer  or  regular 
dealer  raqulrement 

2247 
Year  2000  compianca; 
pubished  8-2247 

NATIONAL  AERONAUTICS 


Bombadtoi.  pubished  9-18- 
97 

TREASURY  DEPARTMENT 
Complrofler  of  the  Currency 
Fees  aaaeaamant;  naionel 
and  OMrid  at  Columbia 
bamcs;  pubiahad  10^147 

COMMENTS  DUE  NEXT 


Fishery  oonaarvaion  and 
managemertf: 

Alaska:  fiaheriea  of 
Exduaive  Ecoramlc 
Zorie— 

Bering  Sea  and  Aleutian 
Wands  grourxMsh: 
cofnmar<s  doe  by  10- 
2047:  pubished  9-19- 
97 

PoiodQ  commer4s  due  by 
10-2247;  pubished  10- 
747 

Magnuson  Ad  Proviatona; 
comments  due  by  10-22- 
97:  pubished  9-2247 

West  Coaat  Stales  and 

WSBWrn  nKMC 


AGRICULTURE 
DEPARTMENT 


or  regular 
lapuirament 
aiminalad;  putiishad  8- 
2247 

Year  2000  compiance; 
pubished  8-2247 


Federal  Acquisition  Regulafion 
(FAR): 

ADfVtalariiiiiimMa  aliijia 
Federal  Supply 


AMMNHTRATION 

Federal  Acqulailton  Regulatton 
(FAR): 
nufimmn  minimiiiiaiMia 

Federal  Supply 

Schedules:  pubished  8- 

2247 

Automatic  data  processing 
equipment  leasing  coals; 
pubiahad  8-2247 

ftialneaa  proceas 
■movabon;  pubiahad  8- 
2247 

Contrad  coat  prindplea  and 
procedures- 
Foreign  diflarential  pay; 
pubished  8-2247 

Economicaiy  dnadvanlaged 
indNiduala;  pubiahad  8- 
2247 

Environmenlaly  sound 
products;  pubiahad  8^2- 

vr 


quarantine. 


Mexican  Iruit  lly;  comments 
due  by  10-2047; 
pubished  8-2047 

AQRICULTURE 
DEPARTMENT 
Fedsral  Crop 


Crop  insurance  regulationa: 
Canoia  and  rapeseed; 
comments  due  by  10-20- 
97:  pubished  9-1847 

AQRICULTURE 
DEPARTMBfT 
Fereat  Servloe 

Alaska  Naltonal  Inlaraat  Landa 
Conaeoratton  Ad:  Title  VIII 
implementation  (subaistanca 
priorily): 


Canary  and  yeiowtai 

rocldlsh  at  al.; 
comments  due  by  10- 
2047;  pubiahad  10-^- 
97 

Paciic  Coast  groundftah; 
comments  due  by  10- 
2147:  pubished  10-IS- 
97 

DEFENSE  DB>ARTMBIT 

Acquisiinn  regulaitona: 
Contractor  insuranca^penaion 
reviews;  comments  due 
by  10-2047;  pubiahad  8- 
2047 

Coal  ranit)ursamer4  rules 
lor  irKfrad  costs;  private 
aector.  oorTwnents  due  t>y 
10-2047;  pubiahad  8-20- 
97 

Stngja  Process  Initiative; 
suigplement:  commanta 
due  by  10-2047; 
pubiahad  8-2047 

Federal  Aoquiainn  ReguMxMt 
(FAR): 
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Certificates  of  competency; 
comments  due  by  10-21- 
97;  published  8-22-97 

Nondisplacefnent  of  qualified 
woflcers  under  certain 
contracts;  comments  due 
by  10-2147;  pubished  8- 
2247 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Anit>ient  air  quality 
standards,  national — 
Regional  haze  standards 
tor  class  I  Federal 
areas  (large  national 
parks  and  wilderness 
areas);  visMlity 
prdedion  program; 
comments  due  by  10- 
2047:  pubished  7-31- 
97 
Air  quaity  implementalion 


Praparatmn,  adoption,  and 

sutxnittal — 

Motor  ve^tde  inspection/ 
mairrterutnce  program; 
tailpipe  tnspedtorta; 
comments  due  by  10- 
2047;  published  9-19- 
•7 
Air  quaity  implementation 
plans;  approval  and 
promulgalion;  various 
Stales: 
IWrtois;  comments  due  by 

10-2047;  pubished  9-9- 

•7 
Maine;  comments  due  by 

10-2347;  pubished  9-23- 

97 
New  York;  comments  due 

by  10-2347;  pubished  9- 

2347 
OtNo;  comments  due  by  10- 

2247;  pubished  9-2247 
Texas;  comments  due  tiy 

10-2047;  pubiahad  9-19- 

97 
Virginia;  comments  due  t>y 

10-2047;  pubished  9-19- 

97 
Air  quality  implementatkxi 
plane;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  desigrtation  of 
areas: 
Michigan;  commanta  due  by 

10^047;  pubished  9-18- 

97 
Pestkades;  tolerances  in  food, 
animal  foods,  and  raw 
agricultural  comrooditioa: 
Avermedm;  comments  due 

by  10-2047;  pubished  8- 

1»47 
Chlortenapyr;  cmianeiilg  due 

by  10^147;  pubiahed  8- 

2247 
Coal  protein  of  cucumber 

moiafc  s*u8.  afo; 


comments  due  by  10-21- 

97;  publiahed  8-2247 
Coat  protein  of  papaya 

ringspot  virus,  etc.; 

comments  due  by  10-21- 

97;  pubished  8-2247 
Coat  proteins  of  watermeton 

mosaic  virus-2  and 

zucchini  yeifow  mosak: 

virus,  etc.;  comments  due 

by  10-2147;  published  8- 

2247 
Pyrklate;  comments  due  by 

10-21-97;  published  8-22- 

97 
Sethoxydim;  comments  due 

by  10-2147;  pubished  8- 

2247 
Thkxicaft);  comments  due 

by  10-2147;  pubished  8- 

2247 
Superfurxl  program: 
Natonal  oil  and  hazardoua 

sut>stances  contingancy 

plan— 

Natfonal  prfortttes  list 
update:  comments  due 
by  10-20-97;  published 
8-2147 
FEDERAL 


Radk)  statfons;  table  of 
assignments: 

Hawai;  comments  due  bf 
1O2047:  pubished  94- 
97 
lowe;  comments  due  by  10- 

2047;  published  »447 
Migsieslppi;  comments  due 
by  10-2047:  pubished  9- 
447 
South  Dakrto;  comments 
due  by  10-2047; 
published  9-447 
Virginia;  comments  due  bf 
10-2047;  pubished  9-4- 
97 
FB>ERAL  HOUSINQ 
FVIANCE  BOARD 
Federal  home  toan  bank 


Membership  oligfoiMy 
requirements:  definitkxi  of 
State  amerxtod; 
comments  due  by  10-24- 
97;  pubished  9-2447 
GENERAL  SERVICES 
AOMMSTRATION 
Federal  Acquisitfon  Regulatton 

(FAR): 

Certificates  of  competency; 
comments  due  6f  10-21- 
97;  pubished  8-2247 

NorKisplacement  of  quaMed 
workers  under  certain 
contacts;  comments  due 
by  10-2147;  pubished  8- 
2247 

HOUSaUG  AND  URBAN 


Home  investment 
partnerships  program; 
streamiinir>g  and  market 
interest  rate  fomiuia 
establishment  for 
rehabilitation  loana; 
comments  due  by  10-21- 
97;  published  8-2247 

INTERIOR  DEPARTMENT 
Fiah  and  WlkllHe  Servtee 

Alaaka  Nationai  Interest  Lands 
Conaervatkxi  Ad;  T«e  VIII 
miplemontation  (sutMisterwe 
priority): 

Fish  and  wikSifo  taking; 
comments  due  by  10-24- 
97;  pubished  7-2S47 

BITBWR  D9ARTMENT 


Service 

Royalty  management 
Oa  vahjatnn;  Federal 
and  Federal  royoNy  oi 
sale;  comments  due  by 
10-2247;  pubished  9-22- 
97 

ifTERIOR  DEPARTMBfT 


ipwiww  ■■■■■■■■■^  w^m^tmnwm^ 

and  Enforoemant  Office 

Permanerrt  program  arxl 
abandoned  mine  land 
redamaion  plan 
sut>mtssions: 

Maryteid;  comments  due  by 
102047;  pubished  9-19- 
97 

JUSTICE  DEPARTMBfT 

Priaona  Bureau 

Inatiiutfonal  management 
neifjinun  beliefs  and 
practices:  comments  due 
by  10-2147;  pubished  8- 
2247 

NATIONAL  AERONAUTICS 
AND  SPACE 
A0MM8TRATI0N 

Federal  Acquisitfon  Regulatfon 

(FAR): 

Certificates  of  competency; 
comments  due  by  10-21- 
97;  published  8-2247 

Nondisplacement  of  qualified 
wottcers  under  certain 
uunliads.  commerte  due 
by  10-2147;  pubiahed  8- 
22-97 

NUCLEAR  REGULATORY 
COMMISSION 

Operators  tcenses: 
Mlial  examining 
examination;  raquiiamentB; 
comments  due  iff  10-21- 
97;  pubished  8-747 


due  by  10-2447; 
pubished  8-2547 
Practice  arxJ  procedures: 
Claims  settlement 
procedures;  comments 
due  by  10-2447; 
pubished  8-2547 

POSTAL  SERVICE 
Intematfonal  Mail  Manual: 
Gtobal  package  link  (GPL) 
service — 

Hong  Kong;  conunents 
due  by  10-2447; 
pubished  92447 

RAHJKMD  RETIRBIENT 
BOARD 

Railroad  Retirement  Act 
6isabitity  determination 
standards:  comments  due 
by  10-2447;  published  9- 
2447 

TRANSPORTATION 
DEPARTMBfT 


Aircraft  products  and  parts; 
cenliicaDon  prpceou^ffs: 
Dragonfly  model  333 

heicopter,  primary 

category  aircraft 

airworthiness  slandarda. 

comment  request; 

comments  due  by  10-20- 

97;  pubished  9-1947 
Airwortfiiness  directives: 
Boeing;  conHnents  due  by 

102047;  published  8-20- 

97 

Oomler  comments  due  by 

10-2047;  pubished  9-22- 

97 
McOormai  Douglas; 

comments  due  t>y  10-20- 

97;  pubished  8-20-97 
Pratt  &  Whitney;  comments 

due  by  102447; 

pubished  8-2547 
Rayttwon;  comments  due  by 

102047;  pubished  9-22- 

97 
Saab;  comments  due  by  10- 

2147;  pubished  92347 
Twin  Commander  Aircraft 

Corp.;  comments  due  by 

10-2447;  pubished  8-19- 

97 

TRANSPORTATION 

O^ARTMBIT 

naooiiai  rvgnavy  iramc 


Motor  vehicle  safety 


D9ARTMENT 

Federal  regulatory  raform: 


OFFICE 

Pay  administralion: 
Fair  Labor  Standards  Ad- 
Standardization  and 
compianca;  comments 


Lampe,  reflective  devices, 

and  associated 

equipment — 

Motorcycle  hoBd^)hting 
systems;  asymmetrical 
Iwadtamp  tMams; 
comments  due  t>y  10- 
2447;  pubiahed  9447 


VI 
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TRANSPOfrTATION 
DEPARTMENT 


fiuyiBnw  AdmnmiaBon 
OnjQ  and  iloohol  tMthiQ: 
SubtlHioa  abuM 
pretonionaJ  evaiuation  lor 
drug  use;  oommerta  due 
by  10-20-97;  pubMiad  8- 
20-97 
Hazardous  mrterlali. 
Hazardous  maleriato 
uainpunaoorv— 
Oxidbart  as  cargo  in 


due  by  10-2&«7; 
publiahwl  8^047 
TnEASURY  D9ARTMBIT 


Cantralzad  aiaminBioii 


merchandise  handling  by 
stations;  comments  due 
by  10-20-97;  pubKahad  8- 
19-97 

VETERANS  AFFAIRS 
OEPARTMENT 

Acquision  regulationa:     ■ 
Commercial  items; 
comments  due  by  10-24- 
97;  published  8-25-97 
Vocational  rehabilitation  and 
education: 

Veterans  educatioo— 
Educational  aasistanoe; 
reduction  in  raQUirad 


Export  confeoi 
exported  and  imported 


by  10-20-97:  published 
9-1S47 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
pubic  bHs  from  the  cunant 


session  of  Congress  which 
hsve  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-623- 
6641.  This  list  is  also 
•avaiiable  online  at  htlp7/ 
www.naragov/narMedreg^ 
fedreg.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Raglalar  but  may  be  ordered 
in  "sip  law"  (indhridual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Ofloe.  Waahington,  DC  20402 
(phone,  202-612-2470).  The 
text  wM  also  be  made 
awalabie  on  tfw  tnlemet  fcom 
QPO  Accees  at  hOpM 
wwwjecesa41po.gov/su_doc1/. 
Some  laws  may  not  yet  be 


H.R.  2203/P.L  106-02 

Erwrgy  and  Water 
Development  Appropriations 
Act,  1998  (Oct  13,  1997;  111 
StaL  1320) 

Last  List  October  19.  1997 


PubNc  Laws  Elaotronic 
Notification  Sorvio* 


Free  electronic  mail 
notificalion  of  newly  enacted 
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To  subacritM,  send  E-meil  to 
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Kentucky  West  Virginia  Gas  Co.,  L.L.C,  54843 
Koch  Gateway  Pipeline  Co.,  54843         :   .    - 
MIGC,  Inc.,  54843-54844  '      • 

National  Fuel  Gas  Supply  Corp.,  54844 
Northern  Natural  Gas  Co.,  54844 
Northwest  Pipeline  Corp.,  54844-54845 
Oklahoma  Gas  &  Electric  Co.,  54845 
Panhandle  Eastern  Pipe  Line  Co.,  54845 
Tennessee  Gas  Pipeline  Co.,  54845-54846 
Transwestem  Pipeline  Co.,  54846 
Virginia  Electric  &  Power  Co.,  54846-54847 
Western  Resources  Inc.,  54847 

Federal  Highway  Administration 
Nonccs 
Meetings: 
Intelligent  Transportation  Society  of  America,  54895- 
54896 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  54849-54850 

Freight  forwarder  licenses: 

Non-Stop  Cargo,  Inc.,  et  al.,  54850 
Meetings;  Sunshine  Act,  54850 

Federal  Reserve  System  — 

NOTICES 

Banks  and  bank  holding  companies: 
Formations^  acquisitions,  and  mergers,  54850 
Permissible  nonbanking  activities,  54850-54851 

Meetings;  Sunshine  Act,  54851 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Sonoma  alopecurus,  etc.  (nine  plants  &om  grassland  or 
mesic  areas  of  Central  Coast,  CA),  54791-54808 
NOTICES 
Marine  mammals  permit  applications,  54851-54852 

Food  Safety  and  Inapection  Service 

RULES 

Meat  and  poultry  inspection: 
Establishment  drawings  and  specifications,  equipment, 
and  partial  quality  control  programs;  prior  approval 
requirements  elimination 
Correction,  54758-54759 

Foreign-Trade  Zones  Board  * 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas 
Gregg  County  airport;  customs  port  of  entry,  54821- 
54822 


Qeological  Survey 
Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  54852 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
Greenville  Livestock,  Inc.;  Centralia,  IL,  54821 

Health  and  Human  Services  Department 

NOTICES 

Federal  claims;  interest  rates  on  overdue  debts,  54851 

Interior  Department 

See  Fish  and  Wildlifie  Service 

See  Geological  Survey 

See  Land  M  nagement  Bureau 

See  National  Park  Service 

See  Surfiace  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidimiping: 
Granular  polytetrafluoroethylene  resin  from — 

Japan,  54822 
Nitrile  rubber  fitjm — 

Japan. 54822-54823 
Polyvinyl  alcohol  from — 

Taiwan, 54823-54824 
Porcelain-on-steel  cooking  ware  ficom — 

China,  54825-54831 
Steel  wire  rope  from — 

Mexico,  54831 
Countervailing  duties: 
Steel  wire  rod  from —    • 

Canada,  54972-54990 

Germany,  54990-55003 

Trinidad  and  Tobago,  54960-54966,  55003-55014 

Venezuela,  54966-54972,  55014-55024 
Export  trade  certificates  of  review,  54832-54833 
North  American  Free  Trade  Agreement  (NAFTA); 

binational  panel  reviews: 
Flat  coated  sheet  products  from — 

United  States,  54833-54834 
Hydrogen  peroxide  fi^m — 

United  States,  54834 
Applications,  hearings,  determinations,  etc.: 
University  of — 

California,  San  Diego,  54832 

Florida,  54832 

Virginia  et  al.,  54831-54832 

-*  International  Trade  Commission 

NOTICES 

Import  investigations: 

Steel  wire  rod  from — 
Canada  et  al.,  54854-54855 

Toothbrushes  and  packaging,  54855-54856 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administradon 
NOTICES 

Conmiittees;  establishment,  renewal,  termination,  etc.: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council,  54857 


LaiKl  Management  Bureau 

NOTICES 

Public  land  orders: 
Arizona,  54852 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligiblity;  determinations,  54808 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Enviromnental  statements;  notice  of  intent: 

American  lobster.  54834-54836 
Permits: 

Marine  mammals,  54836.  54851-54852 

National  Park  Service 
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National  Register  of  Historic  Places: 
Pending  nominations.  54852-54854 

Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazsrds 

considerations;  biweekly  notices,  54866-54885 
Reports;  availability,  etc.: 

hi  Situ  uranium  extraction  license  applications.  54885 
Applications,  hearings,  determinations,  etc.: 

Duke  Energy  Corp..  54859-54861 

Indiana  Michigan  Power  Co.,  54861-54865 

Union  Electric  Co.,  54865-54866 

Patent  and  Tradamark  Offica 

NOTICES 

Patent  Formalities  Treaty;  comment  request,  54836-54838 

Panalon  and  Welfare  Benefits  Administration 

NOTICES 
Meetings: 
Employee  Welfare  and  Pmision  Benefit  Plans  Advisory 
Council.  54858-54859 

Prasidantiai  Oocumenta 

AOMaaSTRATIVE  ORDERS 

Switzerland;  peaceful  uses  of  nuclear  energy,  proposed 

agreement  with  the  U.S.  (Presidential  Determination 

No.  98-1  of  October  8,  1997),  55139 

Sacurltiaa  and  Exchange  Commisaion 

NOTICES 

Consolidated  Tape  Association  and  Quotation  Plans; 
amendments,  54886-54889 

Meetings;  Sunshine  Act.  54889 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  54889-54891 
Chicago  Board  Options  Exchange,  Inc.,  54891-54892 

Applications,  hearings,  determinations,  etc.: 
Tivoli  Industries,  bic,  54885-54886 


State  Department 

NOTICES 

Meetings: 
International  Communications  and  Information  Policy 
Advisory  Committee,  54892 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Illinois,  54765-54769 

Surface  Tranaportatton  Board 

PROPOSED  RULES 
Rail  carriers: 

Class  1  track  safety  standards;  service  obligations  over 
excepted  track,  54820 
NOTICES 
Railroad  operation,  acquisition,  construction,  etc: 

Barenfanger,  Charies,  54806-54897 

Effingham  Raibroad  Co.,  54897 

Thrift  Supervision  Offica 


Federal  regulatory  review: 
Deposits,  54759-54765 

Tranaportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Surface  Transportation  Board 
See  Transportation  Statistics  Bureau 
NOTICES 
Privacy  Act: 
Systems  of  records,  54892-54804 

Tranaportation  Statiatica  Bureau 

NOTICES 
Meetings: 
Transportation  Statistics  Advisory  Council,  54897-54808 

Traaaury  Dapartmant 

See  Thrift  Supervision  Office 

United  States  information  Agency 

NOmCES 
Meetings: 
Public  Diplomacy,  U.S.  Advisory  Commission,  54808 


Separate  Parts  In  This  Issue 

PartN 

Environmental  Protection  Agency,  54000-54047 

Part  HI 

Environmental  Protection  Agency,  54050-54058 

Part  IV 

Department  of  Commerce,  International  Trade 
Administration,  54060-55024 


IMI 


VI 
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The  President,  55026-55135 

PartVI 

The  President,  55139 
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Fadanll 

VoL  62,  No.  204 
Wadnaaday.  Octobar  22,  1997 


The  section  of  the  FEDERAL  REGISTER 
oontatns  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  «vhich  is  published  under 
SO  tides  pursuant  to  44  U.S.C.  15ia 

The  Code  of  Federal  Reguiaiions  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  boolQ  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HMOth  Inspaction 
Sarvica 

9  CFR  Parts  71  and  78 


Podwt  Na  96-041-31 

tnlafstala  Movamant  of  Uvastock; 
Tachnical  Antandnwnt 

AQBICY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Final  rule;  technical 
amendment. 


In  a  final  rule  published  in 
the  Federal  Register  on  May  22, 1997. 
and  eSactive  June  23. 1997.  we 
amended  the  regulations  governing  the 
interstate  movement  of  livestock  fay 
combining  the  provisions  for  the 
approval  of  livestock  maricets  for  cattle 
and  hunn,  hmses.  and  swine  into  a 
si^e  section.  We  also  removed  the 
regulations  that  restrict  the  movement  of 
swine  and  swine  products  from  areas 
quarantined  for  hog  choloa  and  the 
regulations  that  provide  for  the  payment 
of  compensation  to  the  owners  of  swine 
destrojred  because  of  hog  cholera.  Since 
the  publication  of  the  final  rule,  three 
issues  arising  from  omissions  or  a  lack 
of  clarity  in  the  final  rule  have  been 
brought  to  our  attention.  We  are 
publishing  this  technical  amendment  to 
resolve  tlrase  issues. 

DATES:  This  amendment  is  efiective 
October  22. 1997. 


FOR  FURIMBI  MFOmUTKM  OONrACr: 
Dr.  James  P.  Davis.  Soiior  Staff 
Veterinarian,  Survmllance  and  Animal 
Identificatitm  Team.  National  Animal 
Health  Programs.  VS.  APHIS.  4700  River 
Road  Unit  36.  Riverdale.  MD  20737- 
1231.  (301)  734-5970;  or  E-mail: 
idaviaflaphis.usda.gov. 


SUPPI^ffiCTARY  MFOnMATKM: 
Background 

In  a  proposed  rule  published  in  the 
Federal  Register  on  October  31, 1996 
(61  FR  56155-56165,  Docket  No.  96- 
041-1).  we  proposed  to  amend  the 
regulations  regarding  the  interstate 
movement  of  livestock  by  combining  the 
provisions  for  the  approval  of  livestock 
markets  for  cattle  and  bison,  horses,  and 
swine  into  a  single  section.  In  the  same 
docimient.  we  proposed  to  remove  the 
regulations  that  restrict  the  movement  of 
swine  and  swine  products  from  areas 
quarantined  for  hog  cholera  and  that 
provide  for  the  payment  of 
compensation  to  the  owners  of  swine 
destroyed  because  of  hog  diolera. 

In  a  final  rule  published  in  the 
Federal  Rogiitar  on  May  22. 1997  (62 
FR  27930-27937.  Docket  No.  9&-041-2). 
and  effective  June  23. 1997,  we  adopted 
die  provisions  of  the  proposed  rule  as  a 
final  rule  with  certain  specified  changes 
that  were  based  on  comments  received 
in  response  to  the  proposed  rule.  Since 
the  publication  of  the  final  rule,  three 
issues  arising  from  omissions  or  a  lack 
of  clarity  in  the  final  rule  have  been 
brought  to  our  attention.  We  are 
publishing  this  technical  amendment  to 
resolve  those  issues,  each  of  which  is 
explained  below. 

Animal  Identification 

In  the  May  1997  final  nile,  we 
provided  for  the  use  of  premises 
identification  numbers  to  identify 
livestock.  When  used  alone,  a  pranises 
identification  number  will  allow  an 
animal  to  be  traced  back  to  its  farm  m 
premises  of  origin.  That  d^ree  of 
trac^Mck  specificity  is  suffidait  for 
certain  classes  of  livestock,  sudi  as 
slaughter  swine  and  feeder  swine. 
However,  a  premises  identificatian 
number  can  also  be  combined  with  a 
I»oducer's  own  livestock  production 
numbering  sjrstem  to  provide  a  unique 
identification  number  for  an  animal. 
Such  unique  individual  identification  is 
necessary  for  other  classes  of  livestock, 
such  as  breodw  swine,  which  often 
require  follow-up  testing  after  bong 
moved  interstate. 

Unique  animal  identi&ation  is  most 
often  provided  through  the  use  of 
official  eartags.  and  in  our  May  1997 
final  rule,  we  »Tnanii»A  the  rfi»linirt«n  of 
official  eartag  to  provide  for  the  use  of 
preinises  identificaticm  numbers  on 

nffirial  wartaga   In  ■i«»«ww4iiig  timt 


definition,  we  failed  to  specify  that  a 
premises  identification  number  must  be 
combined  with  a  producer's  livestock 
production  numbering  system  to 
provide  animal-specific,  rather  than  just 
premises-specific,  identification  if  that 
number  is  to  be  used  on  an  official 
eartag.  In  this  document,  therefore,  we 
have  amended  the  definition  of  official 
eartag  in  §§  71.1  and  78.1  to  clarify  that 
an  official  eartag  bearing  a  premises 
identification  number  must  provide  a 
unique  identification  numba.  We  have 
also  amended  §  71.19(b).  which  lists  the 
means  of  swine  identification  approved 
by  the  Administrator,  to  make  it  clear 
that  a  "regular"  premises  identificration 
number  (i.e.,  a  premises-specific 
number)  is  approved  for  the 
identification  of  slaughter  swine  and 
fseder  swine,  the  two  classes  of  swine 
that,  as  noted  above,  do  not  require 
animal-specific  identification  for 
interstate  movement 

Pseudombies  Provisions 

In  the  May  1997  final  rule,  we  added 
pseudorabies  to  the  list  in  §  71.3(a)  of 
diseases  considered  to  be  endemic  to 
the  United  States;  that  paragraph 
concludes  by  stating  that  anipyilf 
affected  with  those  endemic  diseases 
shall  not  be  moved  interstate.  Howevn. 
paragraph  (c)  of  §  71.3  provides  for  the 
interstate  movement  of  animala  affected 
with  certain  diseases  if  the  nniityiU  are 
moved  in  accordance  to  our  specific 
regulations  that  provide  for  sudr 
interstate  movement  Specific 
r^ulations  do  exist  that  provide  for  the 
movement  of  swine  affected  writh 
pseudorabies.  but  we  neglected  to  note 
those  r^ulations  in  §  71.3(c)  when  we 
added  pseudorabies  to  the  list  in 
§  71.3(a).  Therefore,  in  this  document 
we  have  added  a  new  paragraph 
S  71.3(cX4),  which  reads  "Swine 
infected  with  or  exposed  to 
pseud(»abies  may  be  moved  intefstate 
in  accordance  with  part  85  of  this 
chapter." 

Approved  Uvestodc  Facilities  for  Swiite 

When  we  developed  the  single 
livestock  market  approval  ^reement  in 
§  71.20  to  replace  the  five  agreements 
that  had  been  located  in  parts  75,  76, 
and  78.  it  wras  our  intent  to  eliminate 
duplication  while  retaining  any 
necessary  spades-specific  provisions. 
With  re^rd  to  the  apfHoval  of  livestock 
markets  for  swine,  we  stated  in  our 
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October  1996  proposed  rule  that  we 
would  incorporate  the  provisions  of 
S  76.18,  "Approval  of  Livestock 
Markets,"  into  the  single  agreement  in 
§  71.20  with  four  exceptions,  three  of 
which  were  related  to  the  now-removed 
hog  cholera  r^iilations  and  one  that 
dealt  with  recordkeeping.  We  have 
found  that  we  failed  to  include  one  of 
the  disease  prevention  requirements  of 
§  76.18 — i.e.,  that  the  pens,  alleys,  and 
sales  rings  for  holding,  inspecting,  and 
otherwise  handling  swine  in  an 
approved  market  for  swine  must  be 
imperviously  surfaced — when  we 
incorporated  the  agreement  &om  §  76.18 
into  the  single  agreement  in  §  71.20.  To 
correct  that  omission,  we  have  amended 
the  swine-specific  provisions  of  the 
approved  livestock  facility  agreement  in 
§  71.20(a)  to  restore  the  impervious 
surface  requirement 

UatofSubjecto 

9  CFR  Part  71 

Animal  diseases.  Livestock,  Poultry 
and  poultry  products.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation.  . 

9  CFR  ftirt  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements,  .    ^ 

Transportation. 

Accordingly,  9  CFR  parts  71  and  78 
are  amended  as  follows: 

PART  71— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  21  U.S.C  111-113, 114a.  114a- 
1.  llS-117, 120-126, 134b.  and  134fi  7  CFR 
2.22,  2.80.  and  371.2(d). 

2.  In  §  71.1.  the  definition  of  official 
eartag  is  revised  to  read  as  follows: 

§71.1 


Official  eartag.  An  identification 
eartag  approved  by  APHIS  as  being 
tamper-resistant  and  providing  unique 
identification  for  each  animal.  An 
official  eartag  may  conform  to  the  alpha- 
numeric National  Uniform  Eartagging 
System,  or  it  may  bear  a  valid  premises 
identification  number  that  is  used  in 
conjunction  with  the  producer's 
livestock  production  numbering  system 
to  provide  a  unique  identification 
nimiber. 


3.  In  §  71.3.  a  new  paragraph  (cM4)  is 
added  to  read  as  follows: 


f71.3 


■Ml  poultry  genenlly 


ofi 
proMbMsd. 


(c)*  •  ' 

(4)  Swine  infected  with  or  exposed  to 
pseudorabies  may  be  moved  interstate 
in  accordance  with  part  85  of  this 
chapter. 

4.  In  §  71.19.  paragraph  (bM7)  U 
revised  to  read  as  follows: 

^71. lv    kMfitnlcauofi  Of swwie In  inlafetele 
convnafoe. 

•  •        •        •        • 

(b)«  •  • 

(7)  For  slaughter  swine  and  feeder 
swine,  an  eartag  or  tattoo  bearing  the 
premises  identification  number  assigned 
by  the  State  animal  health  official  to  the 
premises  on  which  the  swine  originated. 

•  •        •        •        • 

5.  In  $  71.20,  paragraph  (a),  in  the 
sample  agreement,  paragraphs  (lS)(ii) 
through  (15)(v)  are  redesignated  as 
paragraphs  (15)(iii)  through  (15)(vi)  and 
a  new  paragraph  (15)(ii)  is  added  to  read 
follows: 

{71.20    Approval  of  Hveetock  fecUHiee. 

(a)  *  •  • 

(15)*  •  • 

(ii)  Pens,  alleys,  and  sales  rings  for 
holding,  inspecting,  and  otherwise 
handling  swine  shall  be  imperviously 
surfaced. 


PART  78— BRtX^ELLOSIS 

6.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

AatlMritjr:  21  U.S.C  lll-114a-l.  114g. 
115, 117, 120, 121,  123-126, 134b,  and  1346 
7  CFR  2.22,  2.80.  and  371.2(d). 

7.  In  §  78.1,  the  definition  of  official 
eartag  is  revised  to  read  as  follows: 

{78.1    DeflnWona. 


Official  eartag.  An  identification 
eartag  approved  by  APHIS  as  being 
tamper-resistant  and  providing  Unique 
identification  for  each  animal.  An 
official  eartag  may  conform  to  the  alpha- 
numeric National  Uniform  Eartagging 
System,  or  it  may  bear  a  valid  premises 
identification  number  that  is  used  in 
conjunction  with  the  producer's 
livestock  production  numbering  system 
to  provide  a  unique  identification 
number. 


Done  in  Washington.  DC.  this  14th  day  of 
October  1997. 

Craig  KLKaad. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  97-27953  Filed  10-21-97;  8:45  am] 

MiJNO  COOE  M10-M-P 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Paris  318  and  381 

[Dodwt  No.  as-osaF] 

RIN0683-AB93 

Elimination  of  Prior  Approval 
Requirements  for  Establishment 
Drawings  and  Specificatione, 
Equipment,  and  Certain  Partial  Qualtty 
Control  Programs;  Correction 

AQENtrr:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  final  nde  (Docket  No. 
95-03  2F)  which  was  published 
Monday,  August  25. 1997  (62  FR 
45016).  The  final  rule  concerned  the   ^-^ 
elimination  of  prior  approval  ' 

requirements  for  establishm«it 
drawings  and  specifications,  equipment, 
and  certain  partial  quality  control 
programs. 

EFFECTIVE  DATE:  October  22, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Patricia  F.  Stolfe,  Assistant  Deputy 
Administrator,  Office  of  Policy,  Program 
Development,  and  Evaluation,  FSIS, 
Room  402  Annex  Building,  Washington 
DC  20250-3700:  (202)  205-0699. 

SUPPLEMENTARY  MFORMATKM: 

BackgrouBd 

The  final  ride  that  is  the  subject  of 
these  corrections  eliminates 
requirements  for  establishments 
applying  for  inspection  to  submit  to 
FSIS  multiple  sets  of  drawings  and 
specifications  of  facilities  for  the 
preparation  of  meat  or  poultry  products. 
The  final  rule  also  eliminates 
requirements  for  Agency  prior  approval 
of  equipment  and  utensils  to  be  used  in 
preparing  edible  product  and  of  most 
partial  quality  control  programs  used  for 
the  control  of  food  processing  or  for 
other  purposes. 

Need  finr  Correction 

As  published,  the  final  rule  contained 
errors  rendering  the  regulatory  text 
inconsistent  with  the  preamble 
explanation. 

Correction  of  PublicatioB 

Accordingly,  the  publication  on 
August  25, 1997,  of  the  final  rule 
(Docket  No.  95-032F).  which  was  the 
subject  of  FR  Doc.  97-21882.  is 
corrected  as  follows: 

{318.4    [Corradad] 

Paragraph  1.  On  page  45025,  in  the 
second  column,  in  §  318.4.  in  the 
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paragraph  (g)  heading,  the  word  * 
"Establishment"  is  coirscted  to  read 
"Plant". 


{381.146    [Conaciwi] 

Paragraph  1.  On  page  45026.  in  the 
third  column,  the  §  381.145  heading  is 
corrected  to  read  "Poultry  products  and 
other  articles  entering  or  at  official 
establishments;  examination  and  other 
requirements." 

Paragraph  2.  On  page  45027,  in  the 
first  column,  in  §  381.145,  the  paragraph 
(g)  heading  is  corrected  to  read 
"Termination  of  Quality  Control 
Systems".  • 

•        •        *        •        • 

Dated:  October  10, 1997. 
nMnaasJ-Biily, 

Administrator. 

(FR  Doc.  97-27926  Filed  10-21-97;  8.45  am) 

■NJJNQ  OOOK  M10-10-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  506. 545,  556, 557, 561, 
S63.563g 

[No.  97-109] 

RIN1560-AB00 

Deposits 

AQB4CY:  Office  of  Thrift  Supervision, 

Treasury. 

ACTION:  Final  rule. 

summary:  Hie  Office  of  Thrift 
Supervision  (OTS)  is  issuing  a  final  rule 
streamlining  its  deposit-related 
regulations.  The  final  rule  will  eliminate 
duplicative,  overlapping,  and  outdated 
regulations,  and  those  that  micromanage 
savings  associations.  The  final  rule  also 
codifies  the  OTS  position  on  federal 
preemption  of  state  laws  affecting 
deposit-related  activities. 
B^FBCTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  O'Connell.  m.  Project  - 
Manager.  (202)  906-5694,  Supervision 
PoUcy;  Robyn  H.  Dennis,  Manager, 
Thrift  Policy,  (202)  906-5751;  Christine 
Harrington,  Counsel  (Banking  and 
Finance).  (202)  906-7957;  or  Karen 
Osterloh,  Assistant  Chief  Counsel,  (202) 
906-6639,  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office,  Office 
of  Thrift  Supervision.  1700  G  Street, 
NW.,  Washington,  D.C  20552. 

SUPPLEMENTARY  INFORMATION: 

L  Background  of  the  Proposal 

OTS  published  a  notice  of  proposed 
rulemaking  (NPR)  on  April  2, 1997 


proposing  to  amend  its  deposit-related 
regulations.'  The  NPR  proposed  to 
streamline  the  regulations  by 
eliminating  duplicative,  overlapping, 
and  outdated  regulations,  and  those  that 
micromanage  savings  associations. 
Additionally,  OTS  sought  to  codify  its 
long-standing  position  on  feder^ 
preemption  of  state  laws  affecting 
deposit-related  activities.  Finally,  OTS 
proposed  to  remove  regulations  that 
merely  restate  existing  statutory 
authority  or  universally  recognized 
incidental  deposit-related  powers. 

With  these  goals  in  mind,  OTS 
proposed  to  consolidate  all  remaining 
deposit-related  regulations  in  a  new  part 
557.  OTS  predicted  that  this  change 
would  make  deposit-related  regulations 
easier  to  locate  and  follow.  OTS  issued 
the  NPR  pursuant  to  the  Regulatory 
Reinvention  Initiative  of  the  Vice 
President's  National  Performance 
Review  and  section  303  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994. 

n.  Gcnnal  Discussion  of  die  Comments 

Eight  commenters  responded  to  the 
NPR  including  five  federal  thrift 
institutions  and  three  trade  associations. 
The  commenters  generally  supported 
the  proposal  to  remove  unnecessary, 
duplicative,  or  outdated  regulations. 
They  specifically  endorsed  the  removal 
of  OTS  regulations  duplicating  areas 
covered  by  the  Federal  Reserve  Board's 
(FRB)  Regulation  D  and  Regulation  DD.^ 
Commenters  also  generally  endorsed  the 
proposed  consolidation  of  the  remaining 
deposit-related  regulations  at  new  part 
557.  Comments  addressing  specific 
regulations  are  discussed  in  the  section- 
by-section  analysis  below. 

m.  Section4>y-Section  Analjrsis 

A.  Disposition  of  Existing  Deposit- 
Related  Regulations 

The  OTS  proposed  to  delete  certain 
existing  regulations,  and  consolidate  the 
remaining  relevant  provisions  in  a  new 
part.  Sections  proposed  for  deletion 
included:  §  545.10  (Savings  Deposits  or 
Shares);  §545.11  (Issuance  of  Accounts); 
$  545.12  (Demand  Deposit  Accounts); 
§  545.13  (Account  Records);  §  545.14 
(Determination  and  Distribution  of 
Earnings);  §  556.12  (Deposit  Assurance 
of  Direct  Deposit  of  Social  Security 


<  62  FR  15626  (April  2. 1997).  (Notice  of  Proposed 
Rulwnaking  on  Oeposit5  and  Advance  Notice  of 
Proposed  Rulemaking  on  Electronic  Banking).  OTS 
ha*  separately  published  a  proposed  rule  on 
Electronic  Banking.  62  FR  S1817  (October  3. 1997). 

'Regulation  D  addresses  the  Reserve 
Requirements  of  Depository  Institutions.  12  CFR 
part  204  (1997).  Regulation  DO  implements  the 
Truth  in  Savings  Act  (TISA).  12  CFR  part  230 
(1997). 


Payments);  §  563.2  (Simple  Form  of 
Certificate;  Passbooks);  §  563.3  (Long 
Form  of  Membership  Certificate); 
§  563.6  (Payment  of  Accounts  on 
Demand);  §  563.7  (Fixed-Term 
Accounts);  §  563.9  (Eurodollar 
Deposits);  and  §  563.10  (Earnings-Based 
Accounts). 

OTS  received  comments  supporting 
the  deletion  of  most  of  the  cited 
sections.  These  sections  are  deleted  as 
proposed.  Comments  opposing  the 
deletion  of  specific  sections,  however, 
are  discussed  below.  Comments 
received  on  existing  provisions  that 
were  retained  and  incorporated  into  the 
new  part  557  are  discussed  in 
connection  with  the  relevant  section 
under  that  part.  A  derivation  chart  has 
been  provided  at  the  end  of  this 
preamble. 

OTS  emphasizes  that  the  changes 
made  in  this  final  rule  are  not  intended 
to  reduce,  in  any  way,  the  scope  of 
federal  thrifts'  authority  to  conduct 
deposit  activities. 

Section  545.12    Demand  Deposit 
Accounts.  Existing  §  545.12(b)  prohibits 
a  federal  association  from  paying 
interest  on  demand  deposits  and 
specifically  states  that  finders'  fees,  as 
defined  in  §  561.16(b),  are  not  interest 
OTS  proposed  to  delete  this  paragraph 
and  to  include  the  finders'  fees 
exception  in  the  Thrift  Activities 
Handbook  ("Handbook").  One 
commenter  supported  retaining  the 
finders'  fee  provisions  in  OTS 
regulations.  This  commenter  argued  that 
the  Handbook  would  not  override  the 
statutory  prohibition  on  interest  cm 
demand  deposits  at  12  U.S.C. 
1464(b)(l)(B)(i),  and  feared  that  the 
Handbook  may  not  be  issued  until  after 
the  effective  date  of  the  new  deposit 
regulation.  Another  commenter 
supported  deleting  the  finders'  fee 
provision. 

OTS  regulations  at  §  561.16  define 
"demand  accounts"  for  the  purposes  of 
12  U.S.C.  1464(b)  and  the  implementing 
regulations.  This  definition  specifically 
states  that  fees  paid  by  a  savings 
association  to  a  person  who  introduces 
a  depositor  to  the  savings  association 
shall  not  be  deemed  an  interest 
payment,  if  the  fee  meets  certain 
criteria.  OTS  believes  this  definition  is 
sufficient  to  qualify  for  the  statutory 
prohibition.  Accordingly,  the  final  rule 
deletes  §  545.12(b)  as  proposed. 

Like  section  5  of  the  HOLA,  section 
11  of  the  Banking  Act  of  1933  (12  U.S.C. 
371a)  and  section  18(g)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C 
1828(g))  prohibit  the  payment  of  interest 
on  demand  deposits.  The  Federal 
Reserve  Board  (FRB)  and  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
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have  issued  regulatioDS  implementing 
this  prohibition  at  12  CFR  part  217 
(1997)  and  12  CFR  part  329  (1997).  and 
have  issued  interpretive  rules  describing 
when  premiums  will  not  be  considered 
to  be  interest  within  the  scope  of  this 
prohibition.  See  12  CFR  217.101  (1997) 
and  12  CFR  329.103  (1997).  These 
interpretations  permit  premiums  to  be 
paid,  inter  alia,  if  the  premium  is  given 
only  when  the  depositor  opens  a  new 
account,  or  adds  to,  or  renews  an 
existing  account.  As  a  result  of  this 
guidance,  FRB-  and  FDIC-regulated 
institutions  were  constrained  from 
ofEoring  incentives  to  use  their  products, 
including  the  use  of  new  services  such 
as  automated  teller  machines  (ATM)  or 
debit  cards.  ^ 

To  address  this  issue,  FRB  and  the 
FDIC  recently  revised  their  interpretive 
guidance  to  permit  regidated 
institutions  to  pay  any  premium  that  is 
not,  directly  or  indirectly,  related  to  or 
dependent  on  the  balance  in  a  demand 
deposit  account  and  the  duration  of  the 
account  balance.*  While  OTS  has  no 
interpretive  rule  specifically  addressing 
premiums,  OTS  agrees  that  premiums 
under  such  circumstances  are  not 
interest  and  will  generally  follow  the 
FRB  and  FDIC  interpretations  on  this 
point 

Section  556. 1 2    Deposit  Assurance  of 
Direct  Deposit  of  Social  Security 
Payments.  The  OTS  policy  statement  at 
§  556.12  states  that  a  federal  association 
has  implied  powers  to  provide  deposit 
assurance  in  connection  with  the  Social 
Security  Administration's  direct  deposit 
program.  This  policy  statement  also 
includes  advice  on  safeguards  and 
controls  required  to  address  the  risks  of 
the  direct  deposit  program.  OTS 
proposed  to  delete  the  policy  statement. 

Two  commenters  supported  this 
deletion,  but  noted  that  additional 
regulatory  guidance  would  be  helpful  to 
address  such  issues  as  safeguards  and 
controls,  and  compliance  with  the  FRB's 
Regulation  E  (Electronic  Funds 
Transfers).'  The  OTS  Compliance 
Handbook  addresses  Regulation  E 
matters  in  section  330,  Electronic  Funds 
Transfer.  OTS  is  reviewing  whether  the 


'  For  axample.  ooe  bank  was  prevented  from 
ofliahng  incsntive*  (o  existing  demand  cuslomen 
wtto  stgoad  up  for  an  ATM  card  because  the 
incentivw  did  not  coincide  with  opening,  adding 
to,  or  fMMwiog  an  account.  Similarly,  another  bank 
was  pianitaJ  ka«  oliinng  incentives  to 
encounga  dopoait  auto— » to  use  an  ATM  card 
mofe  than  three  times  per  month  because  premiums 
from  the  use  of  a  debit  card,  which  reduce  the 
amount  on  deposit,  would  have  been  interest  on  the 
deposit  under  the  FRB  and  FDIC  interpretive 
guidance. 

'62  FK  26736  (May  IS.  1997);  63  FR  40731  (July 
30.  1997). 

n2  CFR  pwt  204  (1097). 


issuance  of  additional  guidance  is 
necessary. 

Section  563.7    Fixed-Term  Accounts 
(Term  Accounts).  Existing  §  563.7(d) 
states  that  a  certificate  accotmt  may 
prohibit  withdrawal  prior  to  maturity, 
except  imder  circumstances  set  forth  in 
the  certificate.  This  paragraph  further 
provides  that,  in  case  of  the 
accountholder's  death  or  incompetence, 
a  savings  association  may  not  prohibit 
early  withdrawal  and  may  not  impose 
an  early  withdrawal  penalty.  OTS 
proposed  to  delete  tUs  paragraph 
because  it  duplicates  Regulation  D.* 

Two  commenters  specifically 
addressed  this  paragraph.  One 
supported  deletion.  The  other  argued 
that  the  section  is  not  duplicative.  This 
commenter  argued  that  Regulation  D 
neither  authorizes  an  institution  to 
prohibit  early  withdrawal  nor  forbids  an 
institution  firom  prohibiting  early 
withdrawal.  The  commenter  noted  that 
§  563.7(d)  correctiy  allows  the  matter  to 
be  addressed  by  the  contract  between 
the  savings  association  and  its 
depositors. 

Unless  restricted  by  statute  or 
regulation,  a  federal  savings  association 
needs  no  specific  authorization  to  enter 
into  agreements  establishing  maturity 
dates  for  accounts  and  prohibiting  early 
withdrawal  under  circumstances 
specified  in  those  agreements. 
Regulation  D  does,  however,  limit  this 
broad  authority.  For  example,  to  meet 
the  definition  of  time  deposit  under 
Regulation  D,  an  institution  must  limit 
the  depositor's  right  to  withdraw  his 
account  unless  the  deposit  is  subject  to 
a  specified  penalty  for  early 
withdrawal.^ 

The  commenter  correctiy  noted  that, 
unlike  existing  §  563.7,  Regulation  D 
does  not  require  a  savings  association  to 
permit  early  withdrawal,  subject  to 
penalties,  upon  the  death  or 
incompetency  of  the  accountholder. 
Rather,  Regulation  D  merely  permits  the 
savings  association  to  take  such  action 
under  these  and  other  circumstances.* 
However,  in  the  interest  of  uniformity 
with  other  insured  institutions,  the  OTS 
had  determined  that  it  is  not  necessary 
to  impose  this  additional  requirement 
on  federal  savings  associations. 
Therefore,  OTS  concludes  that  existing 
§  563.7  may  be  deleted  in  this  final  rule. 

Section  563.9    Eurodollar  Deposits. 
Existing  §  563.9  addresses  the  issuance 
of  Eurodollar  deposits.  OTS  proposed  to 
delete  this  provision  as  tinnecessary. 
Three  commenters  supported  deleting 
this  provision.  One  of  these 


•  12  CFR  204.2(cNl)  n.1  (1907). 
'See  12  CFR  204.2(cKl)  (1997). 
*12  CFR  204.2(cKlXi).  n.1  (1997). 


conunQpters,  however,  suggested  that 
OTS  reiterate,  either  in  a  regiUation  or 
the  preamble,  that  savings  associations  , 
have  authority  to  accept  Eurodollar 
deposits  under  their  general  authority  to 
accept  deposits.  OTS  has  deleted  this 
regulation  as  proposed,  but  notes  that 
federal  savings  associations  continue  to 
be  permitted  to  issue  Eurodollar 
certificates  as  part  of  their  deposit 
activities  authorized  by  the  HOLA.' 

B.  Proposed  Part  557 

OTS  proposed  to  adopt  a  new  part 
557,  which  would  include  all  of  the 
agency's  deposit-related  regulations. 
Although  OTS  proposed  part  557  in  a 
traditional  format,  this  final  rule  uses 
the  plain  language  drafting  techniques 
promoted  by  the  Vice  President's 
National  Performance  Review  Initiative 
and  new  guidance  in  the  Federal 
Register  Document  Drafting  Handbook 
(January  1997  edition).  The  primary  goal 
of  plain  language  drafting  is  to  make 
regulations  more  readily 
understandable.  Plain  language  drafting 
emphasizes  informative  headings  (often 
written  as  a  question),  non-technical 
language  (including  the  use  of  "you"), 
and  sentences  in  the  active  voice. 

Although  commenters  did  not  have  an 
opportunity  to  comment  on  the  plain 
language  format  prior  to  its  use  in  this 
final  rule,  OTS  believes  that  the  benefits 
of  the  plain  language  format  justify  its 
use.  The  substance  of  the  proposed 
regulation  did  not  change  as  a  result  of 
the  plain  language  drafting.  OTS 
welcomes  comments  on  the  format  and 
suggestions  on  how  to  improve  this 
format. 

Subpart  A — General 

Section  557. 1     What  does  this  part 
do?  New  §  557.1  states  that  part  557 
applies  to  savings  associations'  deposit 
activities.  Specifically,  subpart  B 
applies  to  federal  savings  associations, 
while  subpart  C  applies  to  both  federal 
and  state  chartered  savings  associations. 

Subpart  B — Deposit  Activities  of  Federal 
Savings  Associations 

Section  557.10    What  authorities 
govern  the  issuance  of  deposit  accounts 
by  a  federal  savings  association? 
Proposed  §  557.1  stated  that  a  federal 
savings  association  may  raise  funds 
through  accounts  and  may  issue 
evidence  of  accounts  under  section 
5(b)(1)  of  the  HOLA.  by  the  terms  of  its 
charter,  and  by  part  557. 

OTS  received  two  comments  on  the 
proposed  section.  One  commentor 
feared  that  savings  association 
personnel  may  not  realize  that 


•12  VS.C.  1464(b)(1)(A). 
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Regulation  D  is  applicable.  This 
commenter  suggested  that  the  final  rule 
specifically  cite  Regulation  D.  OTS 
believes  tUs  suggestion  is  helpful  and 
has  added  a  reference  to  Regulation  D 
and  Regulation  DD  in  the  new  §  557.10. 

Another  commenter  suggestmi 
deleting  the  reference  to  authority 
granted  imder  the  association's  charter. 
The  reference  to  the  charter  was 
included  to  maintain  consistency  with 
section  5(b)  of  the  HOLA  which 
authorizes  a  federal  savings  association 
to  accept  deposits  "(sjubject  to  the  terms 
of  its  charter  and  regulations  of  the 
[OTSJ."  »«>  To  the  extent  that  the 
commeBter  feared  that  retention  of  this 
reisrence  would  require  charter 
amendments  whenever  a  new  deposit 
product  is  ofiiBied,  the  GTS  aotes  that 
charters  are  broad  authorizing 
documents  that  typically  do  not 
specifically  address  unique  deposit 
products.  The  model  federal  stock  and 
mutual  charters,  for  example,  contain  no 
restrictions  on  permissible  deposit 
products.  ■ ' 

Section  557.11     To  what  extent  does 
federal  law  preempt  state  deposit- 
rekited  law?  Section  557.11  sets  forth 
OTS's  long-standing  position  on  federal 
preemption  of  state  laws  purporting  to 
aSect  deposit-related  activities  of 
federal  savings  associations.  It  explicitly 
states  our  intent  to  occupy  the  entire 
field  of  deposit-related  regulations  for 
federal  savings  associations,  and  sets 
forth  the  statutory  and  regulatory  bases 
forpreemption.  See  proposed  §  557.2(a). 

One  commenter  opposed  the 
preemption  provision  as  an 
infring^nent  on  the  dual  banking 
system.  OTS  disagrees.  Deposit-taking  is 
one  of  the  most  important  functions  of 
a  savings  association,  and  preemption  is 
essentiid  to  OTS  regulation  of  these 
activities.  Section  557.11  merely  restates 
long-standing  preemption  principles 
applicable  to  federal  savings 
associations'  operations,  as  developed 
in  a  long  line  of  court  cases  and  legal 
opinions  issued  by  OTS  and  the 
FHLBB.»2 

This  final  rule  should  not  be 
construed  as  evidencing,  in  any  way.  an 
intent  by  OTS  to  change  its  long- 
standing position  on  preemption. 
Moreover,  whether  OTS  continues  to 
have  a  specific  regulation  addressing  a 
particular  deposit  activity  or  chooses  to 
remove  a  fedraal  regulation  to 
streamline  its  regulations  and  reduce 
regulatory  burden.  OTS  still  intends  to 


occupy  the  entire  field  of  regulation  of 
the  deposit  activities  of  federal  savings 
associations. 

One  commenter  argued  that  all 
preemption  questions  should  be 
decided  on  a  case-by-case  basis,  rather 
than  by  r^ulation.  Sections  557.11 
through  557.13  of  the  final  rule  set  forth 
only  well-settied  principles  of 
preemption  and  examples  of  preempted 
and  non-preempted  state  laws.  These 
are  derived  from  statutory  and 
regulatory  authority,  as  intnpreted  in 
case  law  and  prior  FHLBB  and  OTS 
case-by-case  determinations.  While  OTS 
will  continue  to  address  new  questions 
by  issuing  interpretive  guidance  on  a 
case-by-case  basis,  OTS  is  hopeful  that 
the  increased  clarity  and  specificity  of 
the  final  rule  will  reduce  confusion  and 
the  need  for  frequent  preemption 
inquiries  to  OTS. 

Section  557.12    What  are  some 
examples  of  preempted  state  laws 
affecting  deposits?  Section  557.12 
(proposed  §  557.2(b))  contains  an 
illustrative  list  of  preempted  state  laws. 
Various  commenters  suggested 
additions  to  the  list  of  preempted  state 
laws.  Some  would  expand  the  list  to 
reference  new  types  of  preempted  state 
laws  (e.g.,  state  lavrs  addressing 
abandoned  property,  safe  deposit  boxes, 
licmsing  of  deposit  operations,  and 
reporting  requirements). '^ 

Except  as  discussed  bekrw,  OTS  has 
not  revised  §  557.12  to  add  new  items  to 
the  list  of  preempted  state  laws.  As  the 
section  heading  to  this  final  rule 
emphasizes,  the  list  of  preempted  state 
laws  is  not  intended  to  be  exhaustive. 
Failure  to  mention  a  particular  state  law 
that  affiects  deposit-taldng  should  not  be 
deemed  to  constitute  evidence  of  any 
intent  to  permit  that  type  of  state  law  to 
apply,  t^  As  state  laws  are  addressed  in 
future  case  law  and  agency  opinions, 
OTS  will  oonsider  appropriate  revisions 
to  this  regulation. 

errs  has  decided  to  revise  the 
regulation  to  include  one  suggested 
addition.  On  numerous  occasions,  the 
OTS,  FHLBB  and  the  courts,  have 
concluded  that  states  may  not  impose 
licensing  or  r^istration  requirements  on 


••12  U.S.C  1464(b)(1)(A). 

>■  12  CFR  SS2.3  and  S44.1  (1997). 

'*For  a  discussion  of  general  preemptiOD 
principles  applicable  to  the  operations  of  fBdaral 
thrifts,  see  61  FR  SOKl  at  50965-50067  (September 
30. 1906). 


nOtfaer  commanters  made  iim§Mliiiiii  that 
would  merely  add  giaaUii  specificity  to  the 
proposed  list  of  preeiaptad  laws.  Commenters 
suggested  adding  stale  laws  that  address  particalar 
special  purpose  sarings  aarvicas,  specific  kinds  of 
service  chaigae  or  Uses,  or  particular  aspects  of  state 
funds  availability  laws.  The  OTS  believes  that  iu 
rule  is  sufficiently  dear,  and  has  not  made  these 


federal  savings  associations.'^ 
Accordingly,  state  licensing  and 
registration  laws  have  been  added  to  the 
list  in  §557.12. 

One  additional  type  of  state  law 
merits  discussion — state  escheat  laws. 
Some  commenters  argued  that  escheat 
laws  should  be  added  to  the  list  of 
preempted  state  laws.  Other 
commenters  suggested  that  these  laws 
should  be  added  to  the  list  of  laws  that 
are  not  preempted.  This  agency  has 
concluded  in  prior  opinions  tlMt  federal 
law  does  not  preempt  state  laws 
requiring  a  federal  savings  association  to 
remit  the  balance  of  an  abandoned 
account  to  a  state  at  a  designated  time. 
Additionally,  the  agency  has  opined 
that  states  may  review  the  records  of,  or 
obtain  reports  from,  a  federal  savings 
association  only  in  very  limited 
drcumstances,  including  determining 
ifHietber  the  federal  savings  association 
has  complied  with  the  esche«rt  law.''  On 
the  other  hand,  certain  other  laws  (e.g., 
state  laws  prohibiting  a  savings 
association  from  charging  any  fees  for 
lack  of  activity  during  the  designated 
escheat  period)  are  subject  to 
preempticm.*^  Because  some  aspects  of 
state  escheat  lavrs  are  preempted  and 
other  aspects  are  not,  OTS  declines  to 
address  these  laws  in  the  final 
regulation. 

Section  557.13    What  state  laws 
affecting  deposits  are  not  preempted? 
Section  557.13  describes  which  state 
laws  are  not  preempted.  Specifically, 
this  section  states  that  OTS  has  not 
preempted  certain  types  of  laws  to  the 
extent  that  the  laws  only  incidentally 
affect  the  deposit-related  activities  of 
federal  savings  associations  or  are 
otherwise  consistent  with  the  purposes 
of  §557.11.  State  laws  that  are  not 
preempted  include:  Contract  and 
ctunmendal  law,  tort  law,  and  criminal 
law.  In  addition,  OTS  will  not  preempt 
any  other  state  law  if  OTS,  upon  review, 
finils  that  the  law  furthers  a  vital  state 
interest  and  either  has  only  an 
incidental  effecrt  on  deposit-related 
activities  or  is  not  otbenrise  ccmtiaiy  to 
the  purposes  of  §  557.11. 

Chie  commenter  suggested  diat  OTS 
should  clarify  that  the  phrase 
"incidental  effect  on  deposit-related 
activities"  ret^iires  that  the  state  law 
must  be  directed  at  businesses  in 
genoal,  rather  than  at  deposit-related 
activities  in  particular.  Certainly,  many 
state  laws  directed  at  businesses  in 
genoal  will  not  be  preempted. 


'*To  tfaa  CGOtiary.  the  preemption  rules  are  based 
on  the  pteaiise  that  any  state  law  that  affects  the 
deposit  activities  of  lisdera]  thrifts  is  preempted 
unless  it  clearly  falls  within  the  patainetats  of 
S  557.13. 


>^Seee.g..  OTS  Op  Chief  Counsel.  (DaoHabv  14. 
1994)  and  opinions  and  case  law  cited  tfa«aiB. 

>*  OTS  Op.  Chief  Counsel  Ouuary  18. 199S)  at  3: 
FHLBB  Op.  Dep.  Chief  Counaei  Q4ay  24. 19S4). 

"OTS  Op.  Qiief  Counaei  (July  S.  1902). 
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However,  the  focus  of  this  aspect  of  the 
preemption  inquiry  is  the  efiect  of  a 
state  law  on  federal  associations,  not  on 
how  many  other  businesses  or 
industries  the  law  may  also  affect. 

Another  commenter  suggested  that 
OTS  should  employ  a  presimiption  in 
favor  of  preempting  state  laws.  When 
confronted  by  interpretative  questions 
under  the  final  rule,  OTS  will  follow  the 
same  analytical  format  that  it  described 
in  the  preemption  discussion  to  the 
recently  issued  lending  regulation."  To 
determine  whether  a  state  law  is 
preempted,  the  first  step  is  to  ascertain 
whether  the  law  in  question  is  of  the 
type  listed  in  §  557.12  as  an  example  of 
preempted  law.  If  it  is,  the  analysis  ends 
there;  the  law  is  preempted.  If  the  law 
is  not  covered  by  §  557.12,  the  next 
question  is  whether  the  law  affiacts 
deposit-taking.  If  so,  then,  in  accordance 
with  §  557.11,  the  presumption  arises 
that  the  law  is  preempted.  This 
presumption  can  be  reversed  only  if  the 
law  can  clearly  be  showm  to  fit  within 
the  confines  of  §  557.13.  For  these 
purposes.  §  557.13  is  intended  to  be 
intOTpreted  narrowly.  Any  doubt  should 
be  resolved  in  favor  of  preemption. 

Section  557.14     What  interest  rate 
may  I  pay  on  savings  accounts?  New 
§  557.14  addresses  interest  payments  on 
savings  accounts.  The  proposed  rule, 
entitled  "interest  and  earnings,"  stated 
that  a  savings  association  may  pay 
interest  on  a  savings  account,  whether 
in  the  form  of  a  deposit  or  share,  at  any 
rate  or  anticipated  rate  of  return 
determined  when  the  account  is 
accepted  and  as  provided  in  the 
association's  charter  and  bylaws  and  the 
tnms  of  the  account  See  proposed 
S  557.3. 

One  commenter  suggested  that  the 
proposed  rule  should  be  revised  to 
delete  the  outdated  term  "share"  and 
that  the  title  of  any  new  section  should 
not  include  the  term  "earnings."  The 
term  "share"  is  drawn  from  the  HOLA.'' 
OTS  will  continue  to  use  this  term  in 
the  final  regulation  to  keep  the 
regulation  consistent  with  the  statute. 
OTS  dropped  the  reference  to 
"earnings"  since  this  term  is  not  used  in 
the  regulation  text. 

One  commenter  noted  that  modem 
chatters  and  bylaws  do  not  address 
interest  payments  on  savings  accounts 
and  suggested  the  final  rule  on  interest 
should  delete  the  references  to  these 
documents.  Again,  the  reference  to  the 
association's  charter  is  based  on  the 
statute,  which  authorizes  a  federal 
savings  association  to  accept  deposits 


X  Sm  61  FK  S09S1. 50966-60967  (SoptamlMr  30. 
1996). 

'•12U.S£.14ei(bNlKA). 


subject  to  the  terms  of  its  charter.^  In 
order  to  maintain  consistency  with  this 
statutory  authority,  this  reference  is 
retained.  OTS  agrees  that  the  reference 
to  bylaws  is  unnecessary,  and  has 
deleted  it  from  the  final  rule. 

Another  commenter  suggested  that 
the  regulation  should  state  that  all 
interest  payments  must  be  consistent 
with  the  TISA  and  Regulation  DD, 
which  implements  TISA.  This  change  is 
unnecessary  because  OTS  has  included 
a  citation  to  Regulation  DD  in  §  557.10, 
which  addresses  the  authorities 
governing  federal  savings  associations' 
issuance  of  deposit  accounts. 

One  commenter  suggested  that  the 
proposed  rule  should  be  revised  to 
delete  the  outdated  term  "anticipated 
rate  of  return."  Share  type  mutual 
associations  use  this  term  in  malring 
earnings  distributions  to  account 
holders.  Additionally,  as  discussed 
under  §  557.15,  rates  may  vary  and  may 
not  be  known  with  certainty  when  an 
account  is  opened.  OTS  beUeves  the 
term  anticipated  rate  of  return  is 
approprii^,  and  has  retained  this  term 
in  the  final  regulation. 

The  proposed  regulation  would  have 
allowed  federal  savings  associations  to 
pay  fixed  rates  on  savings  accounts,  or 
pay  rates  that  vary  according  to  a 
schedule,  index,  or  formula  specified 
when  the  account  is  accepted.  See 
proposed  §  557.3. 

One  commenter  was  concerned  that 
the  proposed  text  would  unnecessarily 
disallow  "bump-rate"  certificates  of 
deposit  Bump-rate  accounts  provide  the 
depositor  with  the  option  of  r hanging 
the  rate  during  the  certificate's  term. 
OTS  did  not  intend  to  disallow  "bump- 
rates."  Therefore,  the  final  regulation 
does  not  require  a  federal  association  to 
fix  interest  rates  on  savings  accounts 
when  it  accepts  the  accounts.  Rather, 
the  final  rule  requires  that  the  schedule, 
index,  or  formula  be  specified  in  the 
account's  terms. 

Section  557.15     Who  owns  a  deposit 
account?  Section  557.15  provides  that  a 
federal  association  may  treat  the 
account  holder  of  record  as  the  owner, 
regardless  of  contrary  notice,  until  the 
account  is  transfarred  on  the 
association's  records.  See  proposed 
§  557.4(1^  OTS  received  one  comment 
in  support  of  the  proposed  rule. 
Accordingly,  OTS  adopts  this  provision 
without  substantive  change. 

Subpart  C — Deposit  Activities  of  All 
Savings  Associations 

Section  557.20  What  records  should 
I  maintain  on  deposit  activities?  Section 
557.20  states  that  federal  and  state 


»12  U.S.C  1464(bXlXA}. 


chartered  savings  associations  should 
establish  and  maintain  deposit 
documentation  practices  and  records 
that  demonstrate  appropriate 
administration  and  monitoring  of  its 
deposit-related  activities.  These  records 
should  adequately  evidence  ownership, 
balances,  and  all  transactions  for  each 
accoimt  See  proposed  §  557.4(a).  This 
section  replaces  the  more  specific 
deposit  recordkeeping  requirements 
contained  in  the  existing  regulations. 

One  commenter  suggested  that  the 
recordkeeping  requirements  should 
apply  only  to  federal  savings 
associations.  OTS  specifically  intends 
the  recordkeeping  requirements  to  apply 
to  both  federal  and  state  chartered 
savings  associations.  To  make  this 
distinction  clear,  OTS  has  included  this 
provision  in  subpart  C  which  governs 
the  deposit  activities  of  all  associations. 

Another  commenter  suggested  that 
the  regulation  should  specifically  state 
that  electronic  records  are  acceptable. 
OTS  has  recenUy  issued  a  proposed 
regulation  addressing  the  electronic 
operations  of  federal  savings 
associations.^'  This  regulation  would 
permit  federal  savings  associations  to 
use  electronic  meafts  and  fecilities  to 
perform  any  authorized  function, 
including  recordkeeping.  To  clarify  that 
electronic  recordkeeping  is  available, 
the  final  rule  states  that  savings 
associations  may  maintain  records  in 
any  format  consistent  with  standard 
business  practices. 

C.  Related  Regulations 

Several  commenters  addressed 
regulations  that  were  not  covered  by  the 
NPR.  For  example,  one  commenter 
suggested  that  OTS  delete  §  56 1 .  28 
(a)(2),  (a)(3)  and  (b),  which  defines 
money  market  deposit  accounts.  This 
commenter  argued  that  §  561.28(a)(2Mi) 
which  authorizes  no  more  than  six 
transfers  per  calendar  month  or 
statement  cycle,  prohibits  thrifts  from 
offering  money  market  deposit  accounts 
with  debit  cards.  The  commentor 
believed  that  this  restriction  and  the 
other  restrictions  at  §  561.28  are 
unnecessary  and  may  be  deleted. 

The  cited  restrictions  were  originally 
imposed  to  preserve  uniform  treatment 
of  money  market  accounts  between 
Federal  Reserve  System  members  and 
insured  institutions,  ^^  and  are  based  on 
the  definitions  contained  in  the  FRB's 
Regulation  D.  ^  Even  if  the  restrictions 
contained  in  12  CFR  561.28  were 
removed,  savings  associations  would 
still  be  subject  to  such  restrictions  by 


>•  62  FR  S1817  (Octobar  3. 1997). 

"SI  FR  10610  at  10812  (Mwdi  31. 1966). 

oSm  12  CFR  204.2(dX2)  (1997). 


I 


Regulation  D.  Moreover,  OTS  notes  that 
the  FRB  recently  considered  and 
rejected  a  proposal  to  increase  the 
number  of  transfers  permitted  on 
corporate  money  market  accounts. 

While  one  of  the  purposes  of  this 
rulemaking  was  to  remove  OTS 
regulations  that  duplicate  areas  covered 
by  the  FRB's  Regulation  D,  the 
regulatory  definitions  applicable  to 
deposits  at  12  CFR  parts  541  and  561 
were  not  proposed  for  revision  in  the 
proposed  rule.  Accordingly,  OTS  has 
left  these  provisions  imchanged.  The 
future  regulatory  restructiuing 
rulemaking  may  review  these 
definitions  to  determine  if  they  should 
be  modified  or  removed. 

Several  existing  OTS  regulations 
contain  cross-references  to  provisions 
that  are  being  removed.  ^  Consequently, 
technical  revisions  to  remove  these 
cross-references  are  included  in  this 
rule. 

One  commenter  suggested  that  OTS 
give  thrifts  parity  witnnational banks  in 
connection  with  selling  annuities  and 
insurance.  Another  commenter 
suggested  that  the  equal  housing  lender 
logo  should  be  required  only  for 
advertisements  for  residential  mortgage 
loans,  rather  than  in  all  advertisements. 
OTS  will  review  these  regulations  for 
possible  revision  when  they  are 
scheduled  for  reconsideration. 

IV.  Executive  Order  12866 

The  Director  of  OTS  has  determined 
that  this  final  rule  does  not  constitute  a 


"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866. 

V.  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
This  final  rule  simplifies  existing 
procedures  and  reduces  regulatory 
burden.  OTS  has  determined  that  the 
final  rule  will  not  result  in  expenditures 
by  state,  local,  or  tribal  governments  or 
by  the  private  sector  of  SI 00  million  or 
more.  Accordingly,  this  rulemaking  is 
not  subject  to  section  202  of  the 
Unfunded  Mandates  Act. 

VL  Rqulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  OTS  certifies 
that  the  final  rule  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  As  discussed 
in  the  preamble,  this  final  rule  does  not 
impose  any  additional  burdens  or 
requirements  on  small  entities.  Rather, 
the  final  rule  reduces  several  paperwork 


and  other  burdens  on  all  savings 
associations. 

Vn.  Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  contained  in  this  final  rule 
have  been  submitted  to  and  approved  by 
the  Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reducticm  Act  of  1995  (44  U.S.C. 
3507(d))  under  OMB  control  No.  1550- 
0092.  Comments  on  all  aspects  of  this 
information  collection  should  be  sent  to 
the  Office  of  ManagemMit  and  Budget. 
Paperworii  Reduction  Project  (155(H. 
Washington,  D.C.  20503.  with  co^es  to 
the  OTS.  1700  G  Street,  N.W., 
Washington,  D.C.  20552. 

The  recordkeeping  requirements 
contained  in  this  final  rule  are  found  at 
12  CFR  557.20.  The  reporting 
requirements  are  found  in  the  Federal 
Reserve  Board's  Regulation  DD,  12  CFR 
part  230.  In  part  557,  OTS  relies  on  the 
disclosure  requirements  applicable  to 
savings  associations  unde.  Regulation 
DD.  OTS  needs  the  information  to 
supervise  savings  associations  and  to 
develop  regulatory  policy.  The  likely 
respondents/recordkeep>ers  are  OTS- 
regulated  savings  associations. 

Records  are  to  be  maintained  for  the 
period  of  time  the  account  is  open,  plus 
three  years. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  unless  it  displays  a 
currenUy  valid  OMB  control  ninnber. 

Vm.  Disposition  of  Existing  Rules 


Original  provision 


545.10  

545.11  (a)&(c)™ 
545.11(b) 

545.12  _. 

545.13  <a)  &  (b)(2) 

545.13(b)(1) > 

545.14(a) 

545.14(b) 

545.14(c)  

566.12 

5o3^  *.».....•.•.,»»« 

563.3  

563.6 


563.7  (a),  (c)  &  (d) 
S63.7(t>) 

563.9  

563.10  


provision 


557.10 

567^0 
557.15 
557.14 
567.14 


567.14 


Conunent 


Removed. 

Removed. 

Redesignated/modHied. 

Removed. 

Redesignated^modUied. 

Redesignated/nKxifed. 

RedesignatecVmodHied. 

Redesignated/modified. 

Removed. 

Removed. 

Removed. 

Removed. 

Removed. - 

Removed. 

Redesignated/modHied. 

Removed. 

Removed. 


ListofSubiects 

12  CFR  Part  506 

Reporting  and  recordkeeping 
requirements. 


12  CFR  Part  545 

Accounting.  Consumer  protection. 
Credit,  Electronic  funds  transfers. 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 


12  CFR  556  and  561 
Savings  associations. 


>*  12  CFR  S61.16.  Sei.42.  S63g.l. 
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12  CFR  Part  557 

Consumer  protection,  Reporting  and 
recordkeeping  requirements.  SaringB 
assodatitMis. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Investments,  Repxirting  and 
reocHdkeeping  requirements.  Savings 
associations.  Securities.  Surety  bonds. 

12CFR5€3g 

Reporting  and  recordkeeping 
requiremoits.  Savings  associations. 
Securities. 

Accordingly,  the  Office  ofThrift 
Supervision  hereby  amends  diapter  V, 
title  12.  as  follows: 

P ART  809-MFORMATION 
OOLLECnON  REQUREMENTB  UNDER 
THE  PAPERWORK  REDUCTION  ACT 

1.  The  authority  dtatimi  far  part  506 
continues  to  read  as  follows: 

Airtharity:  44  U.S.C  3501  etseq. 

2.  Section  506.1  is  amended  by 
adding  one  entry  to  the  table  in 
paragraph  (b)  in  numerical  order  to  reed 
asfoUows: 


to«ia 


(b)  Display. 


12  CFR  pwt  or  section 

wnere  loanDnea  ara  oe- 

scHbed 

Cunenl  0MB  oon- 
boiNo. 

•  •             • 

SST90 

•  •                  • 

•  • 

ISSO-OUB 

•  • 

PART  545— OPERATIONS 

3.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

AwthiUj.  12  U.S.C  1462a.  1463. 1464. 
1828. 

HM6-16-M6.14    IRanwwMQ 

4.  Sections  545.10,  545.11.  545.12. 
545.13,  and  545.14  are  removed. 

PART  566-STATEMENT5  OF  POUCY 

5.  The  authority  citation  for  part  556 
continues  to  read  as  follows: 

Avtkmritr.  5  U.SC  552,  559: 12  U.S.C 
1464. 1701J-3;  15  U.S.C  1693-1693r. 

fSSSLli    [Ramowed] 

6.  Sectim  556.12  is  removed. 

7.  Part  557  is  added  to  read  as  follows: 


PART  557— DEPOSITS 


Sac. 

557.1  What  does  this  part  do? 

Sobpart  ■    Pspwit  AdMliM  oTFadaral 


557.10  What  authorities  govern  the 
issuance  of  deposit  acoounts  by  a  SsdeEal 
savings  association? 

557.11  To  what  extent  does  fsderal  law 
preempt  state  deposit-related  law? 

557.12  What  are  some  examples  of 
preempted  state  laws  aSscting  deposits? 

557.13  What  state  laws  affecting  deposits 
are  not  preempted? 

557.14  Wlut  interest  rate  may  I  pay  oo 
savings  accounts? 

557.15  Who  owns  a  deposit  accountf 

ActMtiaaafAU 


557.20    What  records  should  I  «t«i»ii»»in  qq 
deposit  activities? 
AeOiaritr- 12  U.S.C  1462a.  1463. 1464. 


fSSr.l    Whet  deea  Mi  pert  dot 

This  pert  applies  to  the  deposit 
activities  of  savings  associations.  If  you 
are  a  federal  savings  association,  subpart 
B  of  this  part  applies  to  your  deposit 
activities.  Subpart  C  of  this  part  applies 
to  the  deposit  activities  of  all  fed<val 
and  state  chartered-savings  assodaticHis. 

SubfMTt  a-Dapoett  Activltfee  Of 


fSSr.iO   Whet 


*»• 


A  federal  savings  association  C^ou") 
may  raise  funds  through  acoounts  and 
may  issue  evidence  of  accounts  imder 
section  5(b)(1)  of  the  HOLA  (12  U..S.C 
1464(bKl)),  your  charter,  and  this  part. 
Additionally,  12  CFR  parts  204  and  230 
apply  to  your  deposit  activities. 

ISS7.11    To 


(a)  Under  sections  4(a)  and  5(b)  of  the 
HOLA  12  U.S.C  1463(a),  1464(b).  OTS 
is  authorized  to  promulgate  regulations 
that  preempt  state  laws  afiecting  the 
operations  of  federal  savings 
associations  when  appropriate  to: 

(1)  Facilitate  the  safe  and  sound 
operations  of  federal  savings 
associations: 

(2)  Enable  federal  savings  associations 
to  operate  according  to  the  best  thrift 
institutions  practices  in  the  United 
States:  or 

(3)  Further  other  purposes  of  HOLA. 

(b)  To  further  these  purposes  without 
imdue  regulatory  duplication  and 
burden,  OTS  hereby  occupies  the  entire 
field  of  federal  savings  associations' 


deposit-related  regulations.  OTS  intends 
to  give  federal  savings  assodaticms 
maximum  flexibility  to  exercise  deposit- 
related  powOTs  aoctmling  to  a  luiiform 
fsderal  scheme  of  regulation.  Federal 
savings  associations  may  exercise 
deposit-related  powers  as  authcnized 
imder  federal  law,  including  this  pert, 
without  regard  to  state  laws  purporting 
to  regulate  or  othowise  efifect  deposit    a 
activities,  except  to  the  extent  provided 
in  §  557.13.  State  law  includes  any 
statute,  regulation,  ruling,  order,  or 
judicial  decision. 


f  567.12   What  are 


The  OTS  preempts  state  laws  that 
purport  to  impose  requirements 
governing  the  following: 

(a)  Abandoned  and  dormant  accounts: 

(b)  Checking  accounts; 

(c)  Disclosure  requirements; 

(d)  Funds  availability: 

(e)  Savings  account  orders  of 
withdrawal; 

(f)  Service  charges  and  fees; 

(g)  State  licensing  or  registration 
requirements;  and 

(h)  Special  purpose  savings  services. 

fS67.1»   Whet 

laienol 


(a)  The  OTS  has  not  preMnpted  the 
following  types  of  state  law,  to  the 
extent  that  the  law  only  incidentally 
afiiects  youi  deposit-related  activities  or 
is  otherwise  consistent  mth  the 
purposes  of  $  557.11: 

(1)  Cootract  and  onmmerdal  law; 

(2)  Tort  law;  and 

(3)  Criminal  law. 

(b)  The  OTS  will  not  preempt  any 
other  state  law  if  the  OTS.  upon  review, 
finds  that  the  law: 

(1)  Furthers  a  vital  state  interest;  and 

(2)  Either  only  incidentally  affects 
your  deposit-related  activities  or  is  not 
otherwise  contrary  to  the  purposes 
expressed  in  §  557.11. 

f8S7.l4   Whetbilaraelralameylpayen 

(a)  You  may  pay  interest  at  any  rate 
or  anticipated  rate  of  return  on  savings 
accounts,  either  in  deposit  or  in  share 
form,  as  provided  in  your  charter  and 
the  account's  terms. 

(b)  You  may  pay  fixed  or  variable 
rates.  If  you  pay  a  variable  rate,  you 
must  base  it  on  a  schedule,  index,  or 
formula  that  you  specify  in  the 
account's  terms. 


1567.15   WhooeMNadapoaNeecounl? 

You  may  treat  the  holder  of  record  as 
the  account  owner,  even  if  you  receive 
contrary  notice,  until  you  transfer  the 
accoimt  on  your  records. 
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Subpart  C—Depoeit  ActivRiea  of  All 

(  567.20   Wliet  leoofde  atieuM  I  ineintein 
on  oapoen  euiviBesr 

All  federal  and  state  chartered  savings 
associations  ("you")  should  establish 
and  maintain  deposit  documentation 
practices  and  records  that  demonstrate 
that  ]rou  appropriately  administer  and 
mmitor  deposit-related  activities.  Your 
records  shotild  adequately  evidence 
ownership,  balances,  and  all 
transactions  involving  eadi  account. 
You  may  maintain  records  on  deposit 
activities  in  any  format  that  is  consistoit 
with  standard  business  practices. 

PART  561— DEFMmONS 

8.  The  authority  citation  far  part  581 
continues  to  read  as  follows: 

Aalharity:  12  VS.C.  1462. 1462a.  1463, 
1464. 1487a. 

f  961.16    (Amandeai 

9.  Section  561.16  is  amended,  in 
paragraph  (a),  by  removing  the  jriuase  ". 
as  provided  in  $  563.6(b)  of  this 
diaptsr". 

1861.42    (Amsntfadl 

10.  Section  561.42  is  ammded  by 
removing  the  phrase  "§§  563.6  and 
561.16"  Old  adding  in  its  place 

"S  561.16". 

PART  96»-OPERATK)NS 

11.  The  audiarity  dtation  for  part  563 
continues  to  reed  as  follows: 


DEPARTMENT  OF  THE  INTERIOR 
Ofnoa  of  Suffaoa  MlninQ  Redanfiatton 


:  12  U.S.C  375b.  1462. 14B2a. 
1463. 1464. 1467a.  1468, 1817. 1820. 1828. 
3806: 42  U.S.C  4106. 

^P^P  a^^W^*^fc^     ^^^^^^r^Py     ^^^ff^W^^     ^^^ff^k  W    y    ^^^ff^hF^Pa     ^^^Pl^L  "^F 


12.  Sections  563.2.  563.3,  563.6. 
563.7, 563.9.  and  563.10  are  removed. 

PART  5630— SECURITIES  OFFERINGS 

13.  The  authority  citation  for  part 
563g  continues  to  read  as  follows: 

AKharity:  12  U.S.C  1462a.  1463. 1464;  15 
VS.C.  78c(b).  781.  78m.  78n.  79p.  78w. 

f563e.1    [Amended] 

14.  Section  563g.l  is  amended  by 
removing  the  Usi  sentence  of  paragraph 
(a)(13). 

Dated:  October  IS,  1997. 

By  the  Office  ofThrift  Supervision. 
Mcolas  P.  Reisiiias, 
Directm. 
[PR  Doa  97-27842  Filed  10-21-97;  8:45  am] 


30  CFR  Part  913 

[SPATS  Na  l^-081-FOR| 

mnoia  Regulatory  Program 

AGENCY:  Office  of  Surfece  Mining 
Reclamation  and  EnfcHcemmt  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amenomeBl. 

ttawAnr:  OSM  is  mproving  a  proposed 
ameiMlment  to  the  Illinois  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  "Illinois  program")  pursuant  to 
the  Surface  Kfining  Control  and 
Redamation  Act  of  1977  (SMCRA).  This 
amradment  provides  that  areas 
revegetated  following  the  removal  of 
tanporary  structures  such  as 
sedhnmtation  ponds,  roads,  and  small 
diversions  are  not  sub)ect  to  a 
rev^etation  responsibility  period  and 
bond  liability  period  separate  from  that 
of  the  permit  area  or  incremoit  thoeof 
served  by  sudi  fecilities.  The 
amendmmit  is  intended  to  clarify 
ambiguities  in  the  State  regulations  and 
to  improve  operational  efficiency. 

EFrecnvE  DATE  October  22. 1997. 


FOR  RIHTHBI WTOIIATIOII  CONTACT: 

Andrew  R  Gilmore.  Directw, 
Indianapolis  Field  Office.  Office  of 
Surfece  Mining  Reclamation  and 
Enforcement.  Minton-Capehart  Federal 
Building,  575  North  Pennsylvania 
Street.  Room  301.  Indianapolis,  IN 
46204-1521,  Telephone:  (317)  228- 
6700. 

SUPPLfMBITARY  MRMMATION: 

L  Background  on  the  Illinois  Program 

n.  Submission  of  the  Proposed  Amendment 

m.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VL  Procedural  Determinations 

L  Background  on  the  niinois  Prograaa 

On  June  1, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Background 
information  on  the  Illinois  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  June  1, 1982  Federal  Registn-  (47  FR 
23883).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  can  be  found  at  30  CHI 
913.15.  913.16.  an<i913.17. 


n. 

Ami 

By  letter  dated  June  22. 1992 
(Administrative  Record  No.  IL-1192), 
Illinois  stibmitted  a  proposed  program 
amendment  consisting  of  revisions  to  a 
number  of  its  approved  regulations. 
OSM  announced  receipt  of  the  proposed 
amendment  in  the  August  18, 1992, 
Federal  Register  (57  FR  37127)  and,  in 
the  same  notice,  opened  the  public 
comment  period  and  provided 
opportunity  Sm  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment 
The  public  comment  period  ended  on 
Septembn- 17, 1992.  Since  no  one 
reouested  an  opportunity  to  testify  at  a 
public  heering,  the  heering  sdieduled 
fw  September  14, 1992,  was  canceled. 

By  letter  dated  April  27, 1993 
(Administrative  ReoHd  No.  IL-1207), 
Illinois  submitted  revisions  to  its 
proposed  amendment  in  response  to 
concwns  raised  by  OSM  in  letters  dated 
Sqitember  2. 1992,  and  Octobw  2, 1992 
(Administrative  Record  Nos.  IL-12(M 
and  IL-1205,  respectively),  and  in 
leqwnse  to  comments  received  from 
other  governmental  agencies  and 
individuals.  OSM  announced  reoript  of 
the  revised  amendment  in  the  May  17. 
1993,  Federal  Register  (58  FR  28004) 
and.  in  the  same  notice,  reopened  the 
public  commmt  period  and  again 
provided  an  opportunity  for  a  pubhc 
heering.  The  public  comment  period 
closed  on  June  16, 1993.  As  whh  the 
previous  submittal,  no  one  requested  an 
opportunity  to  testify  at  a  puUic 
heering:  therefore,  the  hearing 
scheduled  for  June  11, 1993,  was 
canceled. 

OSM  subsequentiy  aimotmoed  its 
decision  on  most  provisions  of  the 
proposed  amendinent  in  the  September 
3. 1993.  Federal  tegieHii  (58  FR  46845). 
HoMrew,  in  the  sune  document,  OSM 
sUted  at  58  FR  46849-50  (finding  11(c)) 
and  30  CFR  913.15(o)(4)  that  it  wv 
deferring  a  dedsimi  on  the  proposed 
revisions  to  sections  1816.1 16(a)(2)(Q 
and  1817.116(aK2)(C)  of  tide  62  of  the 
IllincHs  Administrative  Code  (lAC)  until 
additional  opporttmity  for  public 
comment  was  provided  in  a  separate 
Federal  Roister  document  That 
commitment  Kvas  fiilfilled  by  the  notice 
published  on  September  15, 1993  (58  FR 
48333),  which  reopened  the  pubbc 
commoit  period  until  October  15, 1993. 
This  notice  also  included  similar 
proposed  revisions  to  the  Kentucky  and 
C%io  regulations  as  well  as  a  discussion 
of  O^f 's  proposed  policy  concerning 
restart  of  the  revegetation  responsibility 
period  every  time  a  small  portion  of  the 
permit  area  requires  reseeding  or 
replanting.  Subsequentiy,  in  the  May  29. 
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1996,  Fedval  Register  (61  FR  26792), 
OSM  approved  similar  proposed 
revisions  to  the  Colorado  regulations, 
based  on  the  adoption  of  the  proposed 
OSM  policy  published  on  September  15, 
1993  (58  FR  48333). 

Only  Illinois'  proposed  revisions  are 
under  consideration  in  this  final  rule 
document  The  Kentucky  and  Ohio 
proposals  will  be  addressed  in  a 
separate  final  rule  dociunent.  Since  no 
one  requested  an  opportunity  to  testify 
at  a  public  hearing,  no  hearing  vns  held. 

The  amendment  revises  two 
regulations  defining  normal  husbandry 
practices  and  other  activities  that  will 
npt  restart  the  liability  period.  It  also 
includes  a  document  explaining  how 
the  State  intends  to  interpret  and 
implement  these  rules.  This  policy 
document  specifies  that  Illinois  will 
consider  the  reseeding  of  areas  bom 
which  temporary  features  such  as 
sedimentation  ponds,  roads,  and 
diversions  have  been  removed  after 
vegetation  is  established  on  the 
surrounding  area  to  be  non- 
augmentative. 

IIL  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  defnred 
revisions  at  62  lAC  1816.116(aK2KC) 
and  1817.116(a)(2)(C)  and  the 
accompanying  policy  document  that 
explains  how  the  State  intends  to 
implement  these  rules. 

A.  OSM's  policy  coaceming  the  term 
of  liability  for  reclamation  of  roads  and 
temporary  sediment  control  structures. 
As  outlined  in  the  May  29,  1996, 
Federal  Register  (61  FR  26792).  OSM 
has  adopted  the  oolicy  published  for 
comment  in  the  September  15,  1993, 
Federal  IsgiatBr  (58  FR  48333).  Section 
515(bK20)  of  SMCRA  provides  that  the 
revegetation  responsibility  period  shall 
commence  "after  the  last  year  of 
augmented  seeding,  fertilizing, 
irrigation,  or  other  work"  needed  to 
assure  revegetation  success.  In  the 
absence  of  any  indication  of 
Congressional  intent  in  the  legislative 
history.  OSM  interprets  this 
requirement  as  applying  to  the 
increment  or  p^init  area  as  a  whole,  not 
individually  to  those  lands  within  the 
permit  area  upon  which  revegetation  is 
delayed  solely  because  of  their  use  in 
support  (rf  the  reclamation  effort  on  the 
planted  area.  As  implied  in  the 
preamble  discussion  of  30  CFR 
816.46(bK5),  which  prohibits  the 
removal  of  ponds  or  other  siltation 
structures  until  two  years  after  the  last 
augmented  seeding,  planting  of  the  sites 
from  which  such  structures  are  removed 


need  not  itself  be  considered  an 
augmented  seeding  necessitating  an 
extended  or  separate  liability  period  (48 
FR  44038-44039,  September  26.  1983). 

The  purpose  of  the  revegetation 
responsibility  period  is  to  ensure  that 
the  mined  area  has  been  reclaimed  to  a 
condition  capable  of  supporting  the 
desired  permanent  vegetation. 
Achievement  of  this  purpose  will  not  be 
adversely  afiiacted  by  this  interpretation 
of  section  515(bX20)  of  SMCRA  since  (1) 
the  lands  involved  are  relatively  small 
in  size  and  either  widely  dispersed  or 
narrowly  linear  in  distribution  and  (2) 
the  delay  in  establishing  revegetation  on 
these  sites  is  due  not  to  reclamation 
deficiencies  or  the  facilitation  of 
mining,  but  rather  to  the  regulatory 
requirement  that  ponds  and  diversions 
be  retained  and  maintained  to  control 
runoff  frvm  the  pljmted  area  until  the 
revegetation  is  sufficiently  established 
to  render  such  structure  unnecessary  for 
the  protection  of  water  quality. 

In  addition,  the  areas  affected  likely 
would  be  no  larger  than  those  which 
could  be  reseeded  (without  restarting 
the  revegetation  period)  in  the  course  of 
performing  normal  husbandry  practices, 
as  that  term  is  defined  in  30  CFR 
816.116(c)(4)  and  explained  in  the 
preamble  to  that  rule  (53  FR  34636, 
34641;  September  7, 1988;  52  FR  28012, 
28016;  July  27, 1987).  Areas  this  small 
would  have  a  negligible  impact  on  any 
evaluation  of  the  permit  area  as  a  whole. 
Most  importantly,  this  interpretatioo  is 
unlikely  to  adversely  affect  the 
regulatory  authority's  ability  to  make  a 
statistically  valid  determination  as  to 
whether  a  diverse,  effactive  permanent 
vegetative  cover  has  been  successfully 
established  in  accordance  with  the 
appropriate  revegetation  success 
standards.  From  a  practical  standpoint, 
it  is  usually  difficult  to  identify 
precisely  where  such  areas  are  located 
in  the  field  once  revegetation  is 
established  in  accordance  with  the 
approved  reclamation  plan. 

"The  above  discussion  of  the  rules  in 
30  CFR  Part  816,  which  applies  to 
surface  mining  activities,  also  pertains 
to  similarly  or  identically  constructed 
section  in  30  CFR  Part  817.  which 
applies  to  underground  mining 
activities. 

B.  Comparis<m  of  Illinois'  policy  with 
OSM's  policy  clarification.  Illinois' 
policy  document  specifies  that  the  State 
will  consider  limited  reseeding  and 
associated  fiertilization  and  liming  of 
areas  where  features  such  as  sediment 
ponds,  roads,  and  small  diversions  have 
been  removed  as  non-augmentative  on 
agricultural  and  non-agricult\iral  lands 
where  the  area  is  small  in  relation  to  the 
watershed  of  the  aretf  The  statement 


also  stipulates  that  any  minor  reseeded 
area  be  revegetated  under  approved 
plans  and  that  vegetation  be  fully 
established  at  the  time  of  final  bond 
release.  Illinois'  reference  to  roads  in  its 
statement  is  interpreted  by  OSM  to 
mean  those  roads  necessary  for 
maintenance  of  sediment  ponds, 
diversions,  and  reclamation  areas. 
Ancillary  roads  used  for  maintenance 
do  not  include  haul  roads  or  other 
primary  roads  which  should  either  have 
beoi  removed  upon  completion  of 
mining  or  approved  to  be  retained  for  an 
approved  postmining  land  use.  On  April 
11. 1997  (Administrative  Record  No.  IL- 
1243).  OSM  discussed  the  above 
interpretation  of  roads  with  Illinois. 
Illinois  agreed  with  OSM's 
interpretation  of  the  meaning  of  the 
term  "roads"  as  used  in  its  policy 
document 

Because  Illinois'  policy  document 
stipulates  that  these  small  reclaimed 
areas  must  be  revegetated  under 
approved  plans,  the  policy  ensures  that 
the  vegetation  of  these  areas  would  be 
subject  to  Illinois'  counterparts  to  the 
Federal  regulations  at  30  CFR  816.111 
and  those  portion  of  Illinois' 
counterparts  to  the  Federal  regulations 
at  30  CFR  816.116  related  to  the 
attainment  of  the  postmining  land  use. 
Illinois'  policy  requirement  that 
vegetation  on  these  small  areas  be  fully 
established  at  the  time  of  final  bond 
release  would  tend  to  discourage  the 
removal  of  ponds,  roads,  or  diversions 
toward  the  end  of  the  liability  period  for 
the  surrounding  area.  If  removal  of  the 
structiires  occurs  toward  the  end  of  the 
liability  period  for  the  larger  reclaimed 
area,  the  areas  where  the  ponds  or 
diversions  existed  would  not  qualify  Car 
final  bond  release  until  diverse, 
effoctive,  and  permanent  vegetative 
cover  is  established  that  meets  the 
standards  of  Illinois'  counterpart  to  30 
CFR  816.111. 

Although  Illinois'  policy  document  is 
primarily  concerned  with  the  definition 
of  normal  husbandry  practices,  the  term 
"non-augmentative"  is  used  in  reference 
to  the  removal  of  sediment  ponds, 
roads,  and  small  diversions  that  vmn 
used  in  support  of  reclamation.  OSM 
interprets  this  to  mean  Illinois  considers 
removal  of  these  structures  as  non- 
augmentative,  but  not  as  a  normal 
husbandry  practice.  OSM  agrees  that 
removal  of  such  structures,  while  being 
non-augmentative,  in  not  a  normal 
husbandry  practice. 

Based  on  the  above  discussion,  the 
Director  finds  that  Illinois'  policy  is 
consistent  with  and  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.46(b)  (5)  and  (6),  816.150(f)(6).  and 
sections  515(b)  (19)  and  (20)  of  SMCRA. 
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as  clarified  by  OSM  in  the  September 
15, 1993.  Federal  Register  (58  FR 
48333). 

C.  Removal  of  Required  Regulatory 
Program  Amendment  30  CFR  913.16(o). 
In  the  December  13. 1991,  Federal 
Regisler  (56  FR  64986),  OSM  placed 
required  regulatory  program  amendment 
30  CFR  913.16(o)  on  the  Illinois 
program.  It  required  Illinois  to  either 
submit  revisions  to  62  LAC 
1816.116(a)(2KC)  and  1817.1 16(a)(2KC) 
to  require  OSM  approval  of  all  normal 
husbandry  practices  other  than  those 
specifically  listed  in  its  approved 
program  or  delete  the  provisions 
providing  Illinois  with  the  authority  to 
approve  unspecified  husbandry 
practices.  By  letter  dated  June  22, 1992 
(Administrative  Record  No.  IL-1192). 
Illinois  submitted  proposed  changes  to 
its  program.  As  part  of  these  revisions, 
at  62  LAC  1816.116(a)(2)(C)  and 
1817.116(aK2)(C).  Illinois  proposed  to 
revise  its  revegetation  standards  by 
specifying  normal  husbandry  practices 
for  the  State.  These  included  approved 
agricultural  practices  described  in  the 
Illinois  Agronomy  Handbook  and  those 
practices  which  are  part  of  an  approved 
conservation  plan  subfect  to  the  Food. 
Agriculture,  Conservation  and  Trade 
Act  of  1990  (7  U.S.C.  1421  et  seq.).  The 
Illinois  Agronomy  Handbook  is 
published  by  the  University  of  Illinois — 
Cooperative  Extension  Service,  Office  of 
Agricultural  Communications  and 
Education.  It  includes  recommended 
fertilify  management  practices  for  row 
crops  and  bayland,  which  are  tailored 
for  site  specific  soil  conditions;  crop 
rotation  practices;  tillage  practices;  and 
application  practices  on  uimiined  land 
in  Illinois. 

Subsequendy.  by  letter  dated  April 
27. 1993  (Administrative  Record  No.  IL- 
1207).  Illinois  submitted  revisions  to  its 
proposed  amendment  in  response  to 
issue  letters  prepared  by  OSM  on 
September  2.  and  October  2. 1992 
(Administrative  Record  Nos.  IL-1204 
and  IL-1205,  respectively),  and  in 
response  to  comments  received  from 
other  agencies  and  individuals. 
Included  in  these  revisions  was  the 
policy  document  in  which  Illinois 
explained  how  it  would  determine  what 
are  normal  husbandry  practices  and 
how  it  would  judge  management 
practices  on  mined  land  against  the 
recommended  agricultural  managnnent 
practices  and  soil  conservation  practices 
of  the  referenced  documents. 

These  proposed  revisions,  which  were 
approved  in  the  September  3, 1993, 
Federal  Regtsta-  (58  FR  46849),  and  the 
policy  document  satisfy  required 
regulatory  program  amendment  30  CFR 
913.16(o).  Therefore,  the  Director  is 


taking  this  opportunity  to  remove  it 
frtnn  the  Illinois  program. 

IV.  Summary  mad  Diq»oeition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunify 
for  a  public  hearing  on  Illinois'  policy 
document  and  OSM's  proposed  policy. 

Comments  were  received  from  the 
Illinois  Department  of  Mines  and 
Minerals  (now  the  Illinois  Department 
of  Natural  Resources — Office  of  Mines 
and  Minerals),  the  Kentucky  Coal 
Association,  the  Kentucky  Resources 
Council,  the  Lignite  Energy  Coimcil,  the 
Nntional  Coal  Association,  and  the 
North  Dakota  Public  Service 
Commission.  Except  for  the  Kentucky 
Resources  Council,  aU  of  the 
commenters  were  in  favor  of  the  policy. 

In  response  to  the  Director's  proposed 
clarification  of  OSM  policy,  the 
Kentucky  Resources  Council  initiates  its 
comments  with  the  premise  that  OSM 
has  proposed  to  treat  the  initial  seeding 
and  restoration  of  areas  disturbed  by 
diversions,  roads  and  sedimentation 
ponds  as  "normal  husbandry  practices." 
It  then  argues  that  the  initial  seeding  of 
such  areas  is  not  normal  husbandry 
practice,  and  any  revegetation  other 
than  "husbandry  practices"  as  defined 
by  30  CFR  816.1 16(cM4)  constitutes 
"augmented  seeding"  and  would 
therefore  require  extension  of  the  fall 
liability  period  for  the  establishment  of 
permanent  vegetation.  First,  the  Director 
did  not  base  not  restarting  the  liabilify 
period  on  the  contention  that 
revegetation  of  such  areas  is  a  normal 
husbandry  practice.  Second,  the 
Director  does  not  agree  that  any 
revegetation  other  than  "normal 
husbandry  practices"  constitutes 
"augmented  seeding."  The  legislative 
history  of  the  Act  reveals  no  specific 
Congressional  intent  in  the  use  of  the 
term  "augmented  seeding." 
Accordii^y,  OSM's  interpretation  of 
augmented  seeding  is  given  defierence  so 
long  as  it  has  a  rational  basis.  OSM 
would  not  consider  the  seeding  of  small 
areas,  such  as  ponds  and  their 
associated  diversions  and  roads,  as 
augmented  seeding.  For  further 
discussion  of  such  rationale,  see  the 
Director's  Finding  A.  Under  the 
proposed  Illinois,  Kentucky,  aiHl  Ohio 
amendments,  areas  reclaimed  following 
removal  of  temporary  structures  such  as 
sedimentation  ponds  and  associated 
structures  and  roads  would  not  be 
subject  to  a  separate  or  extended  bond 
liabilify  period  apart  form  the 
applicable  permit  area  served  by  such 
structures.  The  seeding  of  sedimentation 


ponds  and  their  associated  diversions 
and  roads  is  not  the  result  of 
reclamation  failure,  but  because  30  CFR 
816.46(bK5)  prohibits  the  removal  of 
temporary  sedimentation  ponds  until 
two  years  after  the  last  augmented 


The  Kentucky  Resources  Council 
overlooks  the  fact  that  for  the  vast 
majorify  of  the  reclaimed  area  the 
revegetation  responsibilify  period  will 
be  at  least  five  years.  Neither 
Congressional  history  nor  the  language 
of  the  statute  distinguishes  between 
initial  overall  reclamation  of  a  mined 
area  and  the  subsequent  restoration  of 
temporary  structures  like  sedimentation 
ponds  and  maintenance  roads.  In  the 
absence  of  such  distinction,  the 
Secretary  is  delegated  discretion  to 
determine  whether  a  proposed  state 
amendment  is  no  less  e£fective  than  the 
Act  and  consistent  with  the  counterpart 
Federal  regulation.  The  Director's  stated 
interpretation  of  Section  51S(bX20)  is 
that  it  applies  "to  the  increment  or 
permit  area  as  a  whole,  not  individually 
to  those  lands  within  that  area  upon 
which  revegetation  is  delayed  solely 
because  of  dieir  use  in  support  of  the 
reclamation  effort  of  the  planted  area." 
See  58  FR  48333.  September  15, 1993. 

OSM  has  taken  a  consistent  position 
in  approving  an  amendment  to  the 
Colorado  surface  mining  program  which 
provided  that  reclaimed  temporary 
drainage  control  facilities  shall  not  be 
subject  to  the  extended  liabilify  period 
for  revegetative  success  or  the  related 
bond  release  criteria  (61  FR  26792,  May 
29, 1996).  The  Director,  therefore,  does 
not  agree  with  die  commenter's 
interpretation  of  Section  515(bX20)  of 
SMCRA. 

Because  no  one  requested  an 
opportunify  to  speak  at  a  public  hearing, 
no  hearing  was  held. 

Federxd  Agpncy  Comments 

Pursuant  to  30  CFR  732.17(h)(llXi). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Illinois 
program.  Comments  were  received  from 
the  U.S.  Forest  Service  and  the  U.S. 
Bureau  of  Mines.  The  U.S.  Forest 
Service  conunented  that  it  had  reviewed 
OSM's  proposed  rule  to  clarify  its  policy 
to%vards  revegetation  and  agreisd  with 
theproposed  rule. 

Tne  U.S.  Bureau  of  Mines  suggested 
that  OSM  consider  the  significant 
differences  in  the  reclamation  of 
sediment  structures  and  roads,  since 
sediment  structures  generally  possess 
characteristics  necessary  for  successful 
redamatioB,  while  roads  generally 
require  significant  initial  work  to 
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develop  a  necessary  growth 
envtromnent.  OSM  agrees  with  the 
commenter.  OSM's  policy  and  Illinois' 
regulations  and  policy  document 
require  that  when  such  structures  are 
removed,  the  land  on  which  they  were 
located  must  be  regraded  and 
revegetated  in  accordance  with 
approved  plans  and  the  requirements  of 
30  CFR  816.111  through  816.116,  or 
state  counterparts.  Because  the  Illinois 
poUcy  will  be  limited  to  small  areas, 
roads  posing  significant  potential  for 
reclamation  problems  will  be  excluded. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(b)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  ammidment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C  7401  et  seq.).  The 
defiorred  provision  from  Illinois 
proposed  amendment  did  not  pertain  to 
air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  the 
EPA's  concurrence. 

Pursuant  to  732.17(hMll)(I).  OSM 
sohdted  comments  on  the  proposed 
amendment  from  the  EPA 
(Administrative  Record  No.  IL-1225).  ft 
responded  on  October  18, 1993 
(Administrative  Record  No.  IL-1231), 
that  it  cmcurred  without  comment. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Couiicil  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
Is  required  to  solicit  comments  <m 
proposed  amendments  which  may  have 
an  efiiact  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
comments  on  the  proposed  amendment 
from  the  SHPO  and  ACHP 
(Administrative  Record  Nos.  IL-1226 
and  IL-1228).  Neither  the  SHPO  and 
ACHP  responded  to  OSM's  request. 

V.  Director's  Decisimi 

Based  on  the  above  finding,  the 
Director  approves  Illinois'  regulations  at 
62  LAC  1816.116(a)(2)(C)  and 
1817.ll6(aK2)(C)  and  its  policy 
document  as  submitted  on  Jime  22. 
1992,  and  as  revised  on  April  27, 1993. 

The  Federal  regulations  at  30  CFR 
Part  913,  codifying  decisions  concerning 


the  Illinois  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
bySMCRA. 

VL  Procedural  Detmninationa 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12968 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(hKlO), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 


Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sul^tantial  number  of  small  entities 
under  the  Regtilatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
u(K>n  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensxire  that 
existing  requirements  previousfy 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  mitities. 

List  ofSi^iects  in  30  CFl  Part  913 

Intergovenunental  relations.  Surbce. 
mining.  Underground  mining. 

Dated:  Octobor  3, 1997. 

Brmt  Wahhpdst, 

Beponal  Director,  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  part  913  is  onended 
as  set  forth  below: 

PART  919— iUJNOIS 

1.  The  authority  citation  for  part  913 
continues  to  read  as  follows: 

AalkMity:  30  U.S.C  1201  et  seq. 

2.  Section  913.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

1913.15    Approval  of  MlnoisreguiMory 
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Original  amendment  sutWfMssion 


Date  o(  final  publication 


Citation/deacription 


June  22, 1992 


October  22. 1997 62  lAC  1816.116(a)(2)(C):  1817.116(a)(2)(C):  Non-augmentation  Poicy 

Statement 


1913.16    [Amended] 

3.  Section  913.16  is  amended  by  ' 
removing  and  reserving  paragraph  (o). 

[PR  Doc.  97-27982  Filed  10-21-97;  8.-45  am] 
IH^MQ  OOOE  4S10-0t-H 


ENVIRONMENTAL  PROTEdlON 
AGENCY 

40CFRPart52 

[CA  157-0066a;  FRL-«912-7] 

withdrawal  of  Direct  Final  Rule  for 
Approval  and  Promulgation  of 
Implementation  Plans;  Califomia  State 
Implementatton  Plan  Revision,  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  an  adverse  comment, 
EPA  is  withdrawing  the  direct  final  rule 
for  the  approval  of  a  revision  tq  the 
Califomia  State  Implementation  Plan. 
EPA  published  the  direct  final  rule  on 
August  25, 1997  at  62  FR  44909, 
approving  revisions  to  a  rule  from  the 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD). 
As  stated  in  that  I  Jileral  Register 
dociunent,  if  adverse  or  critical 
comments  were  received  by  September 
24, 1997,  the  effective  date  would  be 
delayed  and  notice  would  be  published 
in  the  Federal  Register.  EPA 
subsequently  received  adverse 
comments  on  that  direct  final  rule.  EPA 
will  address  the  comments  received  in 
a  subsequent  final  action  on  this  or  a 
future  revision  of  thi$  rule  in  the  near 
future.  EPA  will  not  institute  a  second 
comment  period  on  this  dociunent. 
DATES:  Tlie  direct  final  rule  published  at 
62  FR  44909  is  vnthdrawn  as  of  October 
22. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fong,  Rulemaking  Office  (AIR- 
4),  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  Telephone:  (415)  744-1199. 
SUPPLBIBITARY  INFORMATION:  See  Uie 
information  provided  in  the  direct  final 
rule  located  in  the  final  rules  section  of 
the  August  25, 1997  Federal  Register, 
and  in  the  short  informational 


document  located  in  the  proposed  rule 
section  of  the  August  25, 1997  Federal 
Register. 

List  <tf  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference, 
Intergovemmoital  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  October  9. 1997. 
Felicia  Marcus. 
Regional  Administrator 

Subpart  F  of  part  52.  Chapter  I,  Title 
40  of  the  Code  of  Federal  Regulations  if 
amended  as  follows: 

PART  52— (AMENDED] 

Sul>part  F— Califomia 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Audiority:  42  U.S.C  7401-7671q. 

§52.220    [Amended] 

2.  Section  52.220  is  amended  by 
removing  paragraph  (c)(224)(i)(D). 

[PR  Doc.  97-27978  Filed  10-21-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-6911-8] 

Final  Determination  To  Extend 
Deadline  for  Promulgation  of  Action  on 
Section  126  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  extending  by  an 
additional  one  month  the  deadline  for 
taking  final  action  on  petitions  that 
eight  States  have  submitted  to  require 
EPA  to  make  findings  that  sources 
upwind  of  those  States  contribute 
significantly  to  nonattainment  problems 
in  those  States.  Under  the  Clean  Air  Act 
(CAA  or  Act),  EPA  is  authorized  to  grant 
this  time  extension  if  EPA  determines 
that  the  extension  is  necessary,  among 
other  things,  to  meet  the  purposes  of  die 
Act's  rulemaking  requirements.  By  this 
document,  EPA  is  making  that 
determination.  The  eight  States  that 


have  submitted  the  petitions  are 
Connecticut,  Maine,  Massachusetts. 
New  Hampshire.  New  York, 
Pennsylvania.  Rhode  Island,  and 
Vermont 

EFFECTIVE  DATE:  This  action  is  effective 
as  of  October  14, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Howard  J.  Hoffinan,  Office  of  General 
Counsel.  MC-2344.  401  M  St.  SW, 
Washington.  DC  20460,  (202)  260-5892. 

SUPPI-BMeiTARY  MFORMATKM: 

L  Background 

Today's  action  is  procedural,  and  is 
set  in  the  context  df  a  series  of  actions 
EPA  is  taking  to  address  the  problem  of 
the  transport  of  tropospheric  ozone  and 
its  precursors — especially  oxides  of 
nitrogen  (NOx) — across  the  eastern 
region  of  the  United  States. 

The  most  recent  step  EPA  has  taken 
to  address  regional  ozone  transport  was 
the  signing  of  a  proposed  rulemaking 
that  the  State  implementation  plans 
(SIPs)  of  22  States  and  the  District  of 
Columbia,  all  in  the  eastern  half  of  the 
United  States,  must  be  revised  under 
CAA  sections  110(k)(5)  and  110(a)(1)  to 
include  provisions  reducing  NOx 
emissions  because  those  emissions 
contribute  significantly  to  ozone 
nonattaiiunent  or  maintenance  problems 
in  downvtrind  states.  EPA  Administrator 
Carol  M.  Browner  signed  this  proposed 
rulemaking — referred  to  in  this  notice  as 
the  NOx  SIP  call— on  October  10, 1997. 
The  proposal  is  designed  to  assiue  that 
SIPs  meet  the  requirements  of  CAA 
section  110(a)(2)(D),  which  mandates 
that  SIPs  contain  adequate  provisions 
prohibiting  emissions  that  significantly 
contribute  to  downwind  nonattainment 
problems.  This  proposal  is  based  on 
information  indicating  that  emissions 
from  those  23  jurisdictions  have  an 
adverse  impact  on  downwind  areas  with 
respect  to  both  of  the  ozone  National 
Ambient  Air  Quality  Standards 
(NAAQS) — the  long-standing  one-hour 
standard  and  the  eight-hour  standard 
that  was  promulgated  by  notice  dated 
July  18,  1997  (62  FR  38856).  EPA's 
proposals  were  based  generally  on 
recommendations  and  technical 
analyses  fiom  the  Ozone  Transport 
Assessment  Group  (OTAG),  which  was 
an  organization  comprising  EPA,  states, 
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indiutry,  and  citizens  groups  that  was 
Conned  to  focus  on  interstate  ozone 
transport. 

In  contrast,  today's  action  is  based  on 
a  separate  set  of  statutory  tools  designed 
to  remedy  interstate  pollution  transport 
that  are  found  in  CAA  section  126. 
Section  126(b)  authorizes  States  or 
political  subdivisions  to  petition  EPA 
for  a  finding  that  major  stationary 
sources  in  upwind  states  emit  in 
violation  of  the  prohibition  of  section 
110(a)(2)(D).  by  contributing 
significantly  to  nonattainment  problems 
in  downwind  States. 

Beginning  on  August  14. 1997,  EPA 
received  eight  petitions  under  section 
126  &om  eight  states.  These  eight  states 
(and  the  dates  that  EPA  received  the 
petitions),  are: 

Connecticut  (August  15. 1997) 
Maine  (August  15.  1997) 
Massachusetts  (August  14, 1997) 
New  Hampshire  (August  15, 1997) 
New  York  (August  15«1997) 
Pennsylvania  (August  15, 1997) 
Rhode  Island  (August  14, 1997) 
Vermont  (August  15. 1997) 
Taken  together,  the  petitions  ask  EPA  to 
find  that  major  sources  of  NOx 
emissions  in  States  in  the  eastern  half  of 
the  United  States.  &om  (and  including) 
Louisiana  in  the  southwest,  Miimesota 
in  the  northwest,  and  Georgia  in  the 
southeast,  contribute  significantly  to 
nonattainment  in  areas  fiirther  to  the 
east  and  north. 

Under  section  126(b),  for  each 
petition.  EPA  must  make  the  requested 
finding,  or  deny  the  petition,  within  60 
days  of  receipt  of  the  petition.  Under 
section  126(c),  mth  respect  to  any 
existing  sources  for  which  EPA  makes 
the  requested  finding,  those  sources 
must  cease  operations  within  three 
months  of  the  finding,  except  that  those 
sources  may  continue  to  operate  if  they 
comply  with  emissions  limitations  and 
compliance  schedules  that  EPA  may 
provide  to  bring  about  compliance  with 
the  applicable  requirements. 

Section  126(b)  provides  that  EPA 
must  allow  a  public  hearing  for  the 
submitted  petitions.  In  addition.  EPA's 
action  under  section  126  is  subject  to 
the  procedural  requirements  of  CAA 
section  307(d).  See  section  307(d)(l)(N). 
One  of  these  requirements  is  notice-and- 
comment  rulemaking,  under  section 
307(d)(3). 

In  addition,  section  307(d)(10) 
provides  for  a  time  extension,  under 
certain  circiunstances,  for  rulemaking 
subject  to  section  307(d).  Specifically, 
section  307(d)(10)  provides: 

Each  statutory  deadline  for  promulgation 
of  rules  to  which  this  sub««ction  applies 
which  requires  promulgation  less  than  six 


months  after  date  of  proposal  may  be 
extended  to  not  more  than  six  months  after 
date  of  proposal  by  the  Administrator  upon 
a  determination  that  such  extension  is 
necessary  to  afford  the  public,  and  the 
agency,  adequate  opporttmity  to  carry  out  the 
purposes  of  this  subsection. 

Section  307(d](10)  applies,  by  its  terms, 
to  section  126  ruleinakings  becatise  the 
60-day  time  limit  under  section  126(b) 
necessarily  limits  the  period  after 
proposal  to  less  than  six  months. 

In  accordance  with  section  307(d)(10), 
EPA  is  today  determining  that  the  60- 
day  period  afforded  by  section  126(b)  is 
not  adequate  to  allow  the  public  and  the 
agency  adequate  opporttmity  to  carry 
out  the  piuposes  of  the  section  307(d) 
piocediues  for  developing  an  adequate 
proposal  on  whether  the  sources 
identified  in  the  section  126  petitions 
contribute  significanUy  to 
nonattainment  problems  downwind, 
and,  further,  to  allow  public  input  into 
the  promtilgation  of  any  controls  to 
mitigate  or  eliminate  those 
contributions.  The  determination  of 
whether  upwind  emissions  contribute 
significantly  to  downwind 
nonattainment  areas  is  highly  complex. 
The  NOx  SIP  call,  which  proposes  a 
somewhat  comparable  determination, 
relied  on  extensive  computer  modeling 
of  air  quality  emissions  and  the  ambient 
impacts  therefrom  in  the  large 
geographic  region  of  the  eastern  half  of 
the  Uiuted  States.  This  modeling  was 
developed  over  a  two-year  period.  It 
reflected  the  input  of  EPA,  the  37  states 
east  of  the  Rockies  as  well  as  niunerous 
industry  and  citizen  groups,  all  of 
whom  participated  in  the  OTAG. 
Moreover,  EPA  is  allowing  a  120-day 
comment  period  on  the  NOx  SIP  call 
proposal,  and  expects  to  take  final 
action  on  the  NCbc  SIP  call  in 
September,  1998,  some  11  months  after 
the  date  of  proposal. 

In  acting  on  the  section  126  petitions, 
EPA  must  makt;  determinations  that, 
generally,  are  at  least  as  complex  as 
those  required  for  the  NOx  SIP  call,  and 
EPA  must  do  so  for  sources  throughout 
the  eastern  half  of  the  United  States. 
Moreover,  if  EPA  determines  that  the 
petitions  should  be  granted,  EPA  must 
promulgate  appropriate  controls  for  the 
afiiected  sources. 

EPA  is  in  the  process  of  determining 
what  would  be  an  appropriate  schedule 
for  action  on  the  section  126  petitions, 
in  light  of  the  complexity  of  the 
required  determinations  and  the 
usefulness  of  coordinating  generally 
with  the  procedtiral  path  for  the  NOx 
SIP  call.  It  is  imperative  that  this 
schedule  (i)  afford  EPA  adequate  time  to 
prepare  a  notice  that  clearly  elucidates 
the  issues  so  as  to  facilitate  public 


comment,  as  well  as  (ii)  afford  the 
public  adequate  time  to  comment  EPA 
is  currenUy  in  the  process  of  discussing 
an  appropriate  schedule  with  the 
section  126  petitioners  and  other 
interested  parties. 

Accordingly,  extending  the  date  for 
action  on  the  section  1 26  petitions  for 
another  one  month  is  necessary  to 
determine  the  appropriate  overall 
schedule  for  action,  as  well  as  to 
continue  to  develop  the  technical 
analysis  needed  to  develop  a  proposal. 

EPA  is  not.  at  this  time,  using  the  full 
six  months  provided  imder  section 
307(d)(10)  for  the  extension.  EPA 
reserves  the  right  to  apply  the  remaining 
five  months,  or  a  portion  thereof,  as  an 
additional  extension,  if  necessary, 
immediately  following  the  conclusion  of 
the  one-month  period,  or  to  apply  the 
remaining  time  to  the  period  following 
EPA's  proposed  rulemaking. 

n.  Final  Action 

A.  Rule 

Today,  EPA  is  determining,  under 
CAA  section  307(d)(10).  that  a  one- 
month  period  is  necessary  to  assure  the 
development  of  an  appropriate  schedule    , 
for  rulemaking  on  the  section  126 
petitions,  which  schedule  would  allow 
EPA  adequate  time  to  prepare  a  notice 
for  proposal  that  will  best  facilitate 
public  comment,  as  well  as  allow  the 
public  sufficient  time  to  comment 
Accordingly.  EPA  is  granting  a  one- 
month  extension  to  the  time  for 
rulemaking  on  the  section  126  petitions. 
Under  this  extension,  the  dates  for 
action  on  the  section  126  petitions  are: 
Connecticut — November  15, 1997 
Maine — November  15. 1997 
Massachusetts — November  14, 1997 
New  Hampshire — November  15, 1997 
New  York — November  15, 1997 
Pennsylvania — November  15, 1997 
Rhode  Island — November  14, 1997 
Vermont — November  15, 1997 

B.  Notice-and-Comment  Under  the 
Administrative  Procedures  Act  (APA) 

This  document  is  a  final  agency 
action,  but  may  not  be  subject  to  the 
notice-and-comment  requirements  of 
the  APA,  5  U.S.C.  553(b).  EPA  believes 
that  because  of  the  limited  time 
provided  to  make  a  determination  that 
the  deadline  for  action  on  the  section 
126  petitions  should  be  extended, 
Congress  may  not  have  intended  such  a 
determination  to  be  subject  to  notice- 
and-comment  rulemaking.  However,  to 
the  extent  that  this  determination  is 
subject  to  notice-and-comment 
rulemaking,  EPA  invokes  the  good  cause 
exception  piusuant  to  the  APA,  5  U.S.C 
553(b)(3)(B).  Providing  notice  and 
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comment  wotdd  be  impracticable 
because  of  the  limited  time  provided  for 
making  this  determination,  and  would 
be  contrary  to  the  public  interest 
because  it  would  divert  agency 
resources  from  the  critical  substantive 
review  of  the  section  126  petitions. 

C.  Effective  Date  Under  the  APA 

Today's  action  will  be  effiactive  on 
October  14, 1997.  Under  the  APA.  5 
U.S.C  553(d)(3),  agency  rulemaking 
may  take  effect  before  30  days  after  the 
date  of  publication  in  the  Federal 
Register  if  the  agency  has  good  cause  to 
mandate  an  earlier  effective  date. 
Today's  action — a  deadline  extension — 
must  take  effect  immediately  because  its 
purpose  is  to  move  back  by  one  month 
the  October  14, 1997  deadlines  for 
several  of  the  section  126  petitions,  and 
the  deadlines  for  the  other  section  126 
petitions  that  follow  shortiy  thereafter. 
Moreover,  EPA  intends  to  use 
immediately  the  one-month  extension 
period  to  continue  to  develop  an 
appropriate  schedule  for  ultimate  action 
on  the  section  126  petitions,  and  to 
continue  to  develop  the  technical 
analysis  needed  to  develop  the  notice  of 
proposed  rulemaking.  These  reasons 
support  an  effiective  date  prior  to  30 
days  after  the  date  of  publication. 

D.  Executive  Order  12866 

"Hie  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

E.  Unfunded  Mandates 

Under  the  Unfiinded  Mandates 
Reform  Act  of  1995,  2  U.S.C.  1501  et 
seq.,  EPA  must  imdertake  various 
actions  in  association  with  proposed  or 
final  rules  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  the 
private  sector  or  to  State,  local,  or  tribal 
governments  in  the  aggregate.  In 
addition,  before  EPA  establishes  any 
regulatory  requirements  that  may 
significandy  or  uniquely  affiect  small 
governments,  EPA  must  have  developed 
a  small  government  agency  plan.  EPA 
has  determined  that  these  requirei^ients 
do  not  apply  to  today's  action  because 
this  rulemaking  (i)  is  not  a  Federal 
mandate — rather,  it  simply  extends  the 
date  for  EPA  action  on  a  rulemaking; 
and  (ii)  contains  no  regulatory 
reqtiirements  that  might  significanUy  or 
uniquely  affect  small  governments. 

F.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  600  et  seq.,  EPA  must 
propose  a  regulatory  flexibility  analysis 
assessing  the  impact  on  small  entities  of 
any  rule  subject  to  the  notice-and- 


comment  ndemaking  requirements. 
Because  this  action  is  exempt  from  such 
requirements,  as  described  above,  it  is 
not  subject  to  RFA. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  of  the  APA.  5  U.S.C 
801(a)(1)(A),  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA),  EPA 
submitted,  by  the  date  of  publication  of 
this  rule,  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C  804(2),  as 
amended. 

H.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
which  require  OMB  approval  imder  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.) 

I.  Judicial  Review 

Under  CAA  section  307(bHl).  a 
petition  to  review  today's  action  may  be 
filed  in  the  Coiut  of  Appeals  for  the 
District  of  Coltunbia  within  60  days  of 
October  22. 1997. 

Dated:  October  14, 1997. 
Carol  M.  Browner, 
Administrator. 

[FR  Doc.  97-27977  Filed  10-21-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

(OPP-3005eO;  FRL-674e-q 

^S^^M^^^^^^^^^Um     ^^^^^^sAl^kX^^^^   ^r^^m^^^^^^^^^^^^^^   ^^^k^ 

apmosMii  rwisoctOB  lOMranossfor 
EiiMfQ6ncy  ExMnptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  spinosad 
(Factors  A  and  D)'in  or  on  fruiting 
vegetables  (except  cucurbits)  crop  group 
(8),  toihato  paste,  leafy  vegetables 
(except  Brassica  vegetables)  crop  group 
(4),  and  Brassica  (cole)  leafy  vegetables 
crop  group  (5).  This  action  is  in 
response  to  EPA's  granting  of  emergency 
exemptions  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  fruiting  vegetables  (except 


cucurbits)  crop  group  (8),  leafy 
vegetables  (except  Brassica  vegetables) 
crop  group  (4),  and  Brassica  (cole)  leefy 
vegetables  crop  group  (5).  This 
regulation  establishes  mAyimiim 
permissible  levels  for  residues  of 
spinosad  in  these  food  commodities 
pursuant  to  section  408GH6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerances 
will  expire  and  are  revoked  on 
S^tember  30, 1998. 
DATES:  This  regulation  is  effective 
October  22. 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  Decemb^  22, 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  (OPP-300S60]. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300560],  must  also  be  submittml  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  *2,  1921 
Jeffarson  Davis  Hwy.,  Arlineton,  VA. 

A  copy  of  objections  and  nearing 
requests  filed  with  the  Hearing  Qwk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
dockulOupamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  fbrm 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300560].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  WTORMATION  CONTACT:  By 
mail:  Pat  Cimino.  Registration  E)i vision 
(7505C),  Office  of  Pesticide  Programs, 
Enviroimiental  Protection  Agency,  401 
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M  St.  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  «2, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 
(703)  308-9357,  e-mail: 
cimino.patOepamail.epa.gov. 

SUPPI^MENTARY  MFORMATKM:  EPA.  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (IMe).  is  establishing 
tolerances  for  residues  of  the  insecticide 
spinosad  (Factors  A  and  D)  in  or  on 
fruiting  vegetables  (except  cucurbits) 
crop  group  (8),  tomato  paste,  leafy 
vegetables  (except  Brassica  vegetables) 
crop  group  (4),  and  Brassica  (cole)  leafy 
vegetables  crop  group  (5)  at  0.25,  0.50, 
10.0  and  10.0  parts  per  million  (ppm) 
respectively.  These  tolerances  will 
expire  and  are  revoked  on  September 
30, 1998.  EPA  mil  publish  a  document 
in  the  Federal  Register  to  remove  the 
revoked  tolerances  firom  the  Code  of 
Federal  Regulations. 

L  BackgrtMmd  and  Statutory  Antfaority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Fmleral  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  toletance-setting  activities 
under  a  new  section  408  with  a  new 
safiBty  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  find 
nUe  BStaltlisliiiig  the  tim^^l^mitBd 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconarole  on 
sorghimi  (61  FR  58135,  November  13. 
1996XFRL-5572-9). 

New  section  408(bK2)(AMi)  of  die 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(bH2MAXii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  wiU 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposiues  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(bX2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 


to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infents  and  children  fit>m  aggregate 
exposure  to  the  pesticide  chemical 
residue. . . ."      

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
bom  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  estabhshed  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

SecUon  4080K6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  Spinosad 
OB  Fruiting  Vegetables  (except 
Cncufaits)  Crop  Group  (8).  Laafy 
Vegetables  (exnpt  Brassica  VcgrtaMes) 
Cr^  Group  (4).  and  Brassica  (Cole) 
Leafy  Vegetabfes  Crop  Groiqi  (5)  and 
FFDCA  Tolerances 

Florida  Department  of  Agriculture  & 
Jmununer  Snvices  submitteda  mgluiial 
specific  exemption  request  for  Florida, 
Georgia  and  Arkansas  for  the  use  of 
spinosad  (Spintor  2SC)  to  control 
Western  Flower  Thrips,  Fiankliniella 
occidentalis,  on  tomatoes,  peppers, 
eggplant  and  other  members  of  fruiting 
vegetable  (excluding  cucurbits)  crop 
group  (8).  Season  long  control  measures 
for  western  flower  thrip  and  the  disease 
that  it  vectors,  tomato  spotted  wilt  virus, 
are  currenUy  not  available  and 
significant  economic  losses  have  already 
occurred. 

On  July  15, 1997  the  Arizona 
Department  of  Agricidture  requested  a 
specific  exemption  for  use  of  spinosad 
(Success)  to  control  beet  armyworm  on 
leafy  vegetables  (except  Brassica)  crop 
group  (4)  and  Brassica  leafy  vegetables 
crop  group  (5).  A  specific  exemption 
rosiest  fax  use  of  tebufenozide 
(Confirm)  to  control  this  pest  on  these 
crops  in  Arizona  was  granted  earlier  this 
year,  however,  the  state  indicates  that 


tebufenozide  alone  will  not  provide 
adequate  control  of  beet  armyworm  in 
the  fall-season  planted  cropw  due  to  high 
pest  pressure.  Beet  armyworm  pest 
pressiire  on  Arizona's  fell-season 
planted  crops  is,  on  average,  three  times 
greater  than  pressure  on  its  winter- 
season  planted  crops.  Arizona  indicates 
that  both  pesticides  are  needed  for  the 
fall-season  planting  and  is 
recommending  the  following  Integrated 
Pest  Management  (IPM)  program  for  use 
of  both  pesticides:  (1)  spinosad  and 
tebufenozide  may  be  used  where 
resistance  to  currentiy  registered 
pesticides  is  occurring;  (2)  a  total  of 
three  applications  per  crop  of  spinosad 
are  permitted  and  may  be  used  from 
plant  emergence  to  thinning  when  beet 
armjrworm  populations  exceed  1  larva 
per  100  plants  and  after  head  formation 
begins  (and  comparable  susceptibilify 
stage  for  non-head  forming  vegtables  in 
these  crop  groups);  a  total  of  three 
applications  per  crop  of  tebufenozide 
are  permitted  from  plant  emergence  to 
thinning  if  beet  armyworm  populations 
are  less  than  1  larva  per  100  plants  and 
from  thinning  to  head  formation.  After 
having  reviewed  the  requests,  EPA 
concvirs:  that  emergency  conditions 
exist  for  the  states  and;  with  Arizona's 
IPM  recommendations  for  use  of  both 
tebufenozide  and  spinosad  for  beet 
armyworm  control  under  emergency 
exemption  specifications. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
spinosad  in  or  on  fruiting  vegetables 
(except  cucurbits)  crop  group  (8), 
tomato  paste,  leafy  vegetables  (except 
Brassica  vegetables  crop  group  (4).  and 
Biassiui  (cole)  leafy  vegetablw  crop 
group  (5).  In  doing  so,  EPA  considered 
the  new  safefy  standard  in  FFDCA 
section  40e(b)(2),  and  EPA  decided  that 
the  necessary  tolerance  under  FFDCA 
section  408(1)(6)  would  be  consistent 
with  the  new  safety  standard  and  with 
FIFRA  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergmcy 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  issuing  these  tolerances  without 
notice  and  opportunify  for  public 
comment  imdw  section  408(e),  as 
provided  in  section  408(1X6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  September  30, 1998,  under 
FFDCA  section  408(1X5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  fruiting  vegetables  (except 
cucurbits)  crop  group  (8),  tomato  paste, 
leafy  vegetriiles  (except  Brassica 
vegetables  crop  group  (4),  and  Brassica 
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(cole)  leafy  vegetables  crop  group  (5) 
after  that  date  will  not  be  unlawfol. 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawfid  under  FIFRA. 
EPA  will  take  action  to  revoke  these 
tolerances  earlier  if  any  experience 
with,  scientific  data  tm,  or  othor 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 
Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  spinosad  meets  EPA's 
registration  requirements  for  use  on 
fruiting  vegetables  (except  cucurbits) 
crop  group  (8),  leafy  vegetables  (except 
Brassica  vegetables)  crop  group  (4).  and 
Brassica  (cole)  leafy  vegetables  crop 
group  (5)  or  whether  permanent 
tolerances  for  these  uses  would  be 
appropriate.  Under  these  circumstances. 
EPA.  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
registration  of  spinosad  by  a  State  for 
special  local  needs  under  FIFRA  section 
24(c).  Nor  do  these  tolerances  serve  as 
the  basis  for  any  State  other  than 
Arizona,  Florida,  Georgia  and  Arkansas 
to  use  this  pesticide  on  this  crop  under 
section  18  of  FIFRA  without  following 
all  provisions  of  section  18  as  identifiied 
in  40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  spinosad,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 


m.  KIsk  Assessment  and  Statutory 
Findings 

EPA  performs  a  nimiber  of  analjrses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  Hrst. 
EPA  determines  the  toxicify  of  . 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effscts,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicify. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 


study  with  the  lowest  NOEL  by  an 
uncertainfy  fector  (usually  100  or  more) 
to  determine  the  Reference  Dose  (Rfl)). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainfy  fector 
(sometimes  called  a  "safefy  factor")  of 
100  is  commonly  used  since  it  is 
assimied  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  poson  or 
subgroup  of  the  population  (such  as 
infants  and  childrni)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainfy  factor 
is  warranted.  Thus,  an  aggregate  daify 
exposure  to  a  pesticide  residue  at  or 
below  the  Rfl)  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generalfy 
considered  acxep^^e  by  EPA.  EPA 
gmetally  uses  the  Rfi)  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  otexposaze  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  wnimal  study.  Commonly. 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  100-fold  lAOE  is 
based  on  the  same  rationale  as  the  100- 
fold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animitla  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  date  including  short-term 
and  mutagenicify  studies  and  structure 
activify  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extr^jolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  date  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  diurations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 


term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows: 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consiunption  of  food 
and  water,  and  reflects  toxicify  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticidie  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days. 
and  therefore  overlaps  with  the  acute 
risk  assessment  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  restdt  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residratial  uses  when 
reliable  date  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  hi^-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probabilify  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-md  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
Mridespread  htnneowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/chamcterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  seven  days,  an 
additional  degree  of  conservatism  is 
built  into  the  assessment;  i.e.,  the  risk 
assessment  nominally  covers  1-7  days 
exposure,  and  the  toxicological 
endpoint/NOEL  is  selected  to  be 
adequate  for  at  least  seven  days  of 
exposure.  (Toxicify  residts  at  lower 
levels  when  the  dosing  duration  is 
increased.) 

Intermediate-term  risk  residte  from 
exposure  for  seven  days  to  several 
months.  This  assessment  is  handled  in 
a  manner  similar  to  the  short-term  risk 
assessment 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 
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B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  &om 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupatioiud  expostues  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance,  hi 
evalxiating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
toloances.  If  the  TMRC  exceeds  the  Rfl) 
ot  poees  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  diata 
and/or  percent  of  cFop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consiunption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-hispanic  other  than  black  or 
Caucasian  subgroup)  was  not  regionally 
based. 


IV.  Aggregate  Risk  Aasemneat  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)P). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  spinosad  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  spinosad 
(Factors  A  and  Dl  in  or  on  fruiting 
vegetables  (except  cucurbits)  crop  group 
(8).  tomato  paste,  leafy  vegetables 
(except  Brassica  vegetables)  crop  group 
(4),  and  Brassica  (cole)  leafy  vegetables 
crop  group  (5)  at  0.25.  0.50,  10.0  and 
10.0  ppm,  respectively.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  efi^ects  caused  by  spinosad  are 
discussed  below. 

1.  Acute  toxicity.  None.  For  acute 
dietary  risk  assessment,  the  Agency  did 
not  select  an  endpoint  based  on 
available  data  and  determined  that  this 
risk  assessment  is  not  required. 

2.  Short  -  and  intermediate  -  tenn 
toxicity.  No  short-  or  intermediate-term 
toxicological  endpoints  have  been 
identified.  Therefore,  a  short-  or 
intermediate-term  aggregate  risk 
assessment  is  not  required. 

3.  Chmnic  toxicity.  EPA  has 
established  the  RfD  for  spinosad  at 
0.0268  milligrams/kilogram/day  (mg/kg/ 
day).  The  R&  was  established  based  on 
a  1-year  feeding  study  in  dogs.  The 
NOEL  was  2.68  mg/kg/day  with  an 
uncertainty  factor  of  100.  The  LOEL  of 
8.22  mg/kg/day  was  based  on  increases 
in  serum  alanine  aminotransferase, 
aspartate  aminotransferase,  and 
triglycerides  levels,  and  the  presence  of 
tissue  abnormalities  including 
vacuolated  cell  aggregations,  arteritis, 
and  gltmdular  cell  vacuolation 
(parathyroid). 

4.  Carcinogenicity.  The  Agency 
determined  that  there  was  no  evidence 
of  carcinogenicity  in  two  species. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  A  time- 
limited  tolerance  which  expires 


November  15. 1999  has  been  established 
(40  CFR  180.495)  for  the  residues  of 
spinosad  (Factors  A  and  D)  in  or  on 
cottonseed  at  0.02  ppm.  There  are  no 
other  tolerances  established  for 
spinosad.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  riskk  from  spinosad  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occiuring  as  a  result  of 
a  1  day  or  single  exposure.  No  acute 
dietary  endpoint  of  concern  was 
identified  by  the  Agency,  therefore  this* 
risk  assessment  is  not  required. 

ii.  Chronic  exposure  and  risk.  In 
conducting  the  chronic  dietary  risk 
assessment,  the  Agency  used 
conservative  TMRC  assiunptions  as 
follows:  100%  of  the  leafy  vegetables  " 
(except  Brassica  vegetables)  crop  group 
commodities,  Brassica  (cole)  leafy 
vegetables  crop  group  commodities, 
finiting  vegetable  (except  cucurbits) 
crop  group  commodities,  and  cotton 
commodities  tolerances  will  contain 
spinosad  residues  and  those  residues 
will  be  at  the  level  of  the  tolerance. 

2.  From  drinking  water.  Based  on 
information  in  the  EFED  One-liner 
Database  (updated  5/6/97),  spinosad  is 
not  persistent  and  not  mobile.  There  are 
no  established  Maximum  Contaminant 
Levels  (MCLs)  for  residues  of  spinosad 
in  drinking  water.  No  health  advisory 
levels  for  spinosad  in  drinking  water 
have  been  established.  There  is  no  entry 
for  spinosad  in  EPA's  Pesticides  in 
Ground  Water  Database  (9/92). 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides.  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figiire.  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consimiption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  spinosad  to  exceed  the  RfD 
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if  the  tolerance  being  considered  in  this 
document  were  granted.  The  Agency 
has-therefore  concluded  that  the 
potential  exposures  associated  with 
spinosad  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  boimd,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  are  granted. 

3.  From  non-dietary  exposure. 
Spinosad  is  currenUy  registered  for 
residential,  outdoor,  non-food  sites, 
which  include:  ornamental  turf,  and 
ornamental  herbaceous  and  woody 
plants.  Under  current  Agency 
guidelines,  these  uses  do  not  fell  imder 
a  chronic  scenario,  but  may  constitute  a 
short-  and/or  intermediate-term 
exposure  scenario.  However,  no  short- 
er intermediate-term  toxicological 
endpoints  of  concern  have  been 
identified  and  the  risk  assessment  is  not 
required  for  short-  and/or  intermediate- 
term  exposure. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxidfy." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicify.  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicify  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicify  with  any  other 
substances.  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicify  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particiUar 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  ^le  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
conunon  mechanism  of  toxicify  and 
evahiating  the  cimiulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  underetanding 
of  the  science  of  conunon  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 


on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances]  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
Spinosad  has  a  conunon  mechanism  of 
toxicify  with  other  substances  or  how  to 
include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
conmion  mechanism  of  toxicify, 
spinosad  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  spinosad  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  No  acute  dietary 
endpoint  of  concern  was  identified  by 
the  Agency,  so  this  risk  assessment  is 
not  required. 

2.  Cnronie  risk.  Using  the 
conservative  TMRC  exposure 
assiunptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
spinosad  from  food  wHl  utilize  20%  of 
the  RfD  for  the  U.S.  population.  The 
major  identifiable  sub^up  with  the 
highest  aggregate  exposure  is  non- 
hispanics  other  than  blacks  or 
Caucasians  and  aggregate  exposure  to 
spinosad  &t>m  food  will  utilize  32%  of 
the  Rfi)  for  this  subpopulation.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  whit:h 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposiiii^to  spinosad  in  drinking 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  Rfi}.  Under  current  Agency 
guidelines,  the  registered  residential 
non-dietary  uses  do  not  fell  under  a 
chronic  scenario.  EPA  concludes  that 
there  is  a  reasonable  certainfy  that  no 
harm  will  result  from  chronic  aggregate 


exposure  to  spinosad  residues  from  food 
and  water. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

Under  current  Agency  guidelines,  the 
registered  residential  non-dietary  uses 
do  not  fell  under  a  chronic  scenario,  but 
may  constitute  a  short-  and/or 
intermediate-term  exposure  scenario. 
However,  no  short-  or  intermediate-term 
toxicological  endpoints  have  been 
identified.  Therefore,  a  short-  or 
intermediate-term  aggregate  risk 
assessment  is  not  required. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

The  Agency  determined  that  there 
was  no  evidence  of  carcinogenicify  in 
two  species.  Therefore,  a  cancer  risk 
assessment  is  not  required. 

E.  Aggregate  Risks  and  Determination  o/ 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children. —  a.  In  general.  In  assessing 
the  potential  for  additional  sensitivify  of 
infants  and  children  to  residues  of 
spinosad,  EPA  considered  data  from 
developmental  toxicify  studies  in  the  lat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat  The 
developmental  toxicify  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  frtun 
exposure  to  the  pesticide  on  the 
reproductive  capabilify  of  mating 
animals  and  data  on  systemic  toxicify. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safefy  for  infants  and  children  in  the 
case  of  threshold  e^cts  to  account  for 
pre-and  post-natal  toxicify  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safefy  will  be  safe  for  infents  and 
children.  Margins  of  safefy  are 
incorporated  into  EPA  risk  assessments 
either  directiy  through  use  of  a  MCE 
analysis  or  through  using  uncertainfy 
(safety)  fectors  in  calculating  a  doee 
fevel  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainfy  fector  (usually  100  for 
combined  inter-  and  intra-species 
variabilify))  and  not  the  additional 
tenfold  MOE/uncertainfy  fector  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
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severity  of  the  eSioct  in  infants  or 
childran  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

b.  Developmental  toxicity  studies. —  i. 
Rata.  In  the  developmental  study  in  rats 
both  the  maternal  (systemic)  NOEL  and 
the  developmental  (fetal)  NOEL  were  S 
200  mg/kg/day  at  the  highest  dose 
tested. 

ii.  Rabbits.  In  the  developmental 
toxicity  study  in  rabbits,  both  the 
maternal  (systemic)  NOEL  and  the 
developmental  (fetal)  NOEL  were  >  50 
mg/kg/day  at  the  highest  dose  tested. 
The  Agency  concluded  that  spinosad  is 
not  a  developmental  toxicant. 

c.  Reproductive  toxicity  study.  Rats. 
In  the  2-generation  reproductive  toxicity 
study  in  rats,  the  parental  (systemic) 
NOEL  was  10  mg/kg/day.  The  parental 
(systemic)  LOEL  of  100  mg/kg/day  was 
based  on  increases  in  heart,  kidney, 
liver,  spleen,  and  thyroid  weights  (both 
sexes).  In  addition,  histopathological 
lesions  were  found  in  the  lungs  and 
mesenteric  lymph  nodes  (both  sexes), 
stomach  (fismales),  and  prostate,  and 
increased  incidence  of  dystocia  and/or 
vaginal  bleeding  after  parturition  with 
associated  increases  in  mortality  in  the 
dams.  The  NOEL  for  reproductive 
toxicity  was  10  mg/kg/day.  The  LOEL 
for  reproductive  toxicity  of  100  mg/kg/ 
day  was  based  on  decreases  in  litter 
size,  survival  (Fj  litters),  and  body 
weights  in  the  offspring. 

d.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for  spinosad 
is  complete  with  respect  to  ciirrent  data 
requirements.  There  are  no  pre-  or  post- 
natal toxicity  concerns  for  infants  and 
children,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  and  the  2-generation  rat 
reproductive  toxicity  study. 

e.  Conclusion.  Based  on  the  data 
examined  above,  the  Agency  concludes 
dMt  reliable  data  support  use  of  the 
stmdard  100-fold  uncertainty  factor  and 
that  an  additional  uncertainty  &ctor  is 
not  needed  to  protect  infants  and 
children. 

2.  Acute  risk.  No  endpoint  of  concern 
was  identified  by  the  Agency,  so  this 
risk  assessment  is  not  required. 

3.  CSuvnic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded     t 
that  percentage  of  the  RfD  that  will  be> 
utilized  by  dietary  exposure  to  residues 
of  spinosad  from  food  ranges  from  2 
percent  for  nursing  infonts  less  than  1 
year  old,  up  to  23%  for  children  7-12 
years  old.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 


or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  wiU  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
spinosad  in  drinking  water,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD.  Under  current 
Agency  guidelines,  the  registered 
residential  non-dietary  uses  do  not  fall 
under  a  chronic  scenario.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infents  and  children  from  chronic 
aggregate  (food  plus  water)  exposure  to 
spinosad  residues. 

4.  Short-  or  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential  uses. 

Under  current  Agency  guidelines,  the 
registered  residential  non-dietary  uses 
do  not  fall  under  a  chronic  scenario,  but 
may  constitute  a  short-  and/or 
intermediate-term  exposure  scenario. 
However,  no  short-  or  intermediate-term 
toxicological  endpoints  have  been 
identified.  Therefore,  a  short-  or 
intermediate-term  aggregate  risk 
assessment  is  not  required. 

P.  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
eSact  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect..."  The  Agency  is  currently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  aUowed  3 
years  from  the  passage  of  FQPA  (August 
3, 1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  furtiier 
testing  of  this  active  ingredient  and  and 
use  products  for  endocrine  disrupter 
effects. 

V«  OlBBr  CoosuHf  aliens 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants  is 
adequately  understood  based  on 
acceptable  metabolism  studiik  on 
cotton,  apples,  cabbage,  tomatoes,  and 
turnips.  The  results  of  the  metabolism 
studies  have  not  yet  been  reviewed  by 
the  Agency's  Metabolism  Committee 
but,  for  the  piuposes  of  these  section 
18s  only,  the  residues  of  concern  are  the 
parent  compounds  (Factors  A  and  D) 
only,  as  specified  in  40  CFR  180.495. 


B.  Analytical  Enforcement  Methodology 

For  the  purposes  of  these  section  18 
requests,  DowElanco  method  GRM 
95.04  high  pressure  liquid 
chromatography/ultraviolet  (HPLC/UV) 
should  be  adequate  to  enforce  the 
tolerance  expression  for  the  fruiting 
vegetable  (except  cucurbits)  crop  group, 
and  method  GRM  94.22  (HPLC/UV) 
should  be  adequate  to  enforce  the 
tolerance  expression  for  the  leafy 
vegetables  (except  Brassica  vegetables) 
crop  group  and  Brassica  (cole)  leafy 
vegetables  crop  subgroup. 

C.  Magnitude  of  Residues 

Residues  of  spinosad  (Factors  A  and 
D)  are  not  expected  to  exceed  0.25  ppm 
in/on  the  fruiting  vegetable  (except 
cucurbits)  crop  grouping  and  0.50  ppm 
in/on  tomato  paste  as  a  result  of  this 
section  18  use.  Residues  are  not 
expected  to  concentrate  in/on  tomato 
puree.  Residues  of  spinosad  (Factors  A 
and  D)  are  not  expected  to  exceed  10 
ppm  in/on  the  leafy  vegetables  (except 
Brassica  vegetables)  crop  group  and  10 
ppm  in/on  the  Brassica  (cole)  leafy 
vegetables  crop  group  as  a  result  of  this 
section  18  use.  Secondary  residues  are 
not  expected  in  animal  commodities  as 
no  feed  items  are  associated  with  these 
section  18  uses. 

D.  International  Residue  Limits 

No  Codex,  Canadian,  and/or  Mexican 
MRLs  tolerances  have  been  established 
for  spinosad. 

E.  Rotational  Crop  Restrictions 

The  results  of  a  confined  rotational 
crop  study  indicate  that  the  parent 
compound  does  not  appear  to  be  taken 
up  and/or  be  translocated  within  the 
plants  tested  (wheat,  lettuce,  and 
radish).  Pending  review  of  the  plant 
metabolism  and  confined  rotational 
crop  studies  by  the  Agracy's 
Metabolism  Committee,  rotational  crop 
field  studies  and  rotational  crop 
tolerances  will  not  need  to  be 
established  to  support  foture  section  3 
permanent  tolerance  requests.  For  the 
purposes  of  these  section  18  requests, 
the  residues  of  concern  in  plants  are  the 
parent  compounds  (Factors  A  and  D) 
only,  and  rotational  crop  restrictions 
and/or  tolerances  will  not  be  needed. 

VLCoMclusion 

Therefore,  tolerances  are  established 
for  residues  of  spinosad  (Factors  A  and 
D)  in  or  on  fruiting  vegetables  (except 
cucurbits)  crop  group  (8),  tomato  paste, 
leafy  vegetables  (except  Brassica 
vegetables)  crop  group  (4),  and  Brassica 
(cole)  leafy  vegetables  crop  group  (5)  at 
0.25,  0.50, 10.0  and  10.0  ppm 
respectively. 
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Vn.  ObfectiaBS  and  Hearing  Reqaests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  December  22, 
1997,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  fectual 
issues  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  mariced  confidential 


may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  PidiUc  Record  and  Electnmic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
niunber  IOPP-300560]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  frt>m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C),  OCflce  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
CrysUl  Mall  #2, 1921  Jefiisrson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket9epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFTXIA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB ' 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  dufy  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 


Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28. 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minorify 
Populations  and  Low-Income 
Populations  (59  FR  7629,  Febriiary  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entided  Protectiob  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408  (d),  such  as  the  time-limited 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Sidimission  to  Congress  and  the 
General  Accounting  OCBce 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Sulqects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  1. 1997. 


laniM  Jones. 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 
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PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aatherity:  21  U.S.C.  346a  and  371. 

2.  Section  180.495  is  amended  as 
follows: 


a.  By  adding  a  heading  to  paragraph        f  1M.496    Splnosad; 
(a). 

b.  In  paragraph  (b)  by  adding  a 
heading  and  alphabetically  adding  the 
following  commodities. 

c.  Paragraphs  (c)  and  (d)  are  added 
and  reserved  with  headings. 


for 


(a)  General.  [Reserved] 

(b)  Section  18  emergency  exemptions. 


Commodity 

Parts  per  miHion 

Expiration/Revocation  Date 

Brassica  (Cole)  Leafy  Vegetables  Crop  Group  (5) 

10.0 

•                          •                          •                          • 

0.25 
10.0 
0.50 

9/30/98 

•             •             • 

Fruiting  Vegetables  (except  Cucurbits)  Crop  Group  (8)  _ 

Leafy  Vegetables  (except  Brassica  vegetables)  Crop  Group  (4)  

Tomato  paste 

9/30^ 
9/30/98 
9/30/98 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  97-27727  Filed  10-21-97:  8:45  am] 
KUsiQCOoc  flaao-6»-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300548;  FRL-5742-5] 
RIN  2070-AB78 

Pyrithiobac  Sodium  Salt;  Tima-Limited 
Pesticide  Toterarica 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  extends  the 
time-limited  tolerance  for  residues  of 
the  herbicide  pyrithiobac  sodium  salt 
(sodium  2-chloro-6-[(4,6- 
dimethoxypyrimidin-2-yl)thio]benzoate) 
in  or  on  cottonseed  at  0.02  parts  per 
million  (ppm).  E.I.  du  Pont  de  Nemours 
&  Co.,  Inc.,  requested  this  tolerance 
under  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1966 
(Pub.  L.  104-170).  The  tolerance  will 
expire  on  September  30,  1999. 
DATES:  This  regulation  is  effective 
October  22,  1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  December  22, 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  [OPP-3005481, 
must  be  submitted  to:  Hearing  Qerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 


Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300548],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300548).  No  Confidential  Biisiness 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
niunber,  and  e-mail  address:  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy., 
Arlin^on.  VA,  (703)  305-5697,  e-mail: 
tompluns.james@epamail.epa.gov. 

8UPPI.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  11. 1997  (62  FR 


37241)(FRL-5728-7),  EPA,  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a(e)  announcing 
the  fihng  of  a  pesticide  petition  (PP 
4F4391)  for  tolerance  by  E.I.  du  Pont  de 
Nemours  &  Co.,  Inc.,  Barley  Mill  Plaza, 
P.O.  Box  80038,  Wilmington,  DE  19880- 
0038.  This  notice  included  a  siunmary 
of  the  petition  prepared  by  du  Pont. 
There  were  two  comments  received  in 
response  to  the  tiotice  of  filing  from 
cotton  growers  urging  the  extension  of 
the  time  limited  tolerance. 

The  petition  requested  that  40  CFR 
180.487  be  amended  by  extending  the 
time-limited  tolerance  for  residues  of 
the  herbicide  pyrithiobac  sodium  salt 
(sodium  2-chloro-6-[(4,6- 
dimethoxypyrimidin-2-yl)thiojbenzoate) 
in  or  on  cottonseed  at  0.02  ppm.  This 
tolerance  will  expire  on  September  30. 
1999. 

In  the  Federal  Register  of  October  25. 
1995  (60  FR  54607)(FRL-4982-8).  EPA 
established  a  time  limited  tolerance  for 
residues  of  the  herbicide  pyrithiobac 
sodium  in  or  on  cottonseed  at  0.02  ppm. 
The  time  limited  tolerance  will  expire 
on  September  30.  1997. 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposiue  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
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consideration  to  exposure  of  iii£ants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  Q'A  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL")^ 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
htmian  health.  An  uncertaint3F'£u:tor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  Rfl)  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  frt>m  the 


appropriate  animol  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  100-fold  MOE  is 
based  on  the  same  rationale  as  the  100- 
fold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studim,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structiue 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposiue  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
frt}m  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
v^  typically  consider  exposure  bom 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposiue,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
soiuxes  are  not  typically  added  because 
of  the  very  low  probability  of  this 


occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  bom 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
faigh-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
d^ree  of  conservatism  is  built  into  the 
assessment;  i.e..  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  bom  all 
sources  for  representative  population 
subgroups  including  in&nts  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  {uid  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  siuface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposiues,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
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and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million.  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  dista 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  fiDods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Fiirther.  regional  consumption 
information  is  taken  into  account 
through  EPA's  computei^besed  model 
for  evaluating  the  exposure  of 
signiGcant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(children  1  to  6)  was  not  regionally 


n.  Aggregate  Risk  Assessment  and 
Oetanninetioii  of  Safisty 

Consistent  with  section  408(bM2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficimit  data  to  assess  the 
hazards  of  p3rrithiobac  sodium  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(bK2),  for  a  time-limited  tolerance 
for  residues  of  pyrithiobac  sodium  on 
cottonseed  at  0.02  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Tojacohgical  Profiie 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  maior  identifiable 
subgroups  of  rnif  nimry  including 
infuits  and  children.  Tbe  nature  of  the 
toxic  a&cts  caused  by  pyrithiobac 
sodium  salt  are  discussed  below. 

1.  A  rat  acute  oral  study  with  a  LDjo 
of  3.300  milligtams  (mgVkilogram  (kg) 
for  Boales  and  a  LDjo  3,200  mg/kg  for 
females. 


2.  A  90-day  rat  feeding  study  with  a 
No  Observed  Effect  Level  (NOEL)  of  50 
ppm  (3.25  mg/kg/day  for  males  and  4.14 
mg/kg/day  for  females)  and  a  Lowest 
Observed  Effect  Level  (LOEL)  of  500 
ppm  (31.8  mg/kg/day  for  males  and  40.5 
mg/kg/day  for  females),  based  on 
decrease  body  weight  gains  and 
increased  rate  of  hepatic  B-oxidation  in 
males. 

3.  A  90-day  mouse  feeding  study  with 
a  NOEL  of  500  ppm  (83.1  mg/kg/day  for 
males  and  112  mg/kg/day  for  females) 
and  a  LOEL  of  1,500  ppm  (263  mg/kg/ 
day  for  males  and  384  mg/kg/day  for 
females)  based  on  increased  liver  weight 
and  an  increased  incidence  of 
hepatocellular  hypertrophy  in  males 
and  decreased  neutrophil  count  in 
females. 

4.  A  3-month  dog  feeding  study  with 
a  NOEL  of  5.000  ppm  (165  mg/kg/day) 
and  a  LOEL  of  20,000  ppm  (626  mg/kg/ 
day),  based  on  decrease  red  blood  cell 
count,  hemoglobin,  and  hematocrit  in 
females  and  increased  liver  weight  in 
both  sexes. 

5.  A  21-day  rat  dermal  study  with  a 
Dermal  Irritation  NOEL  of  50  mg/kg/day 
and  a  dermal  irritation  LOEL  of  500  mg/ 
kg/day  based  on  increased  incidence  of 
erythema  and  edema,  and  with  a 
systemic  dermal  NOEL  of  500  mg/kg/ 
day  and  a  Systemic  Dermal  LOEL  of 
1,200  mg/kg/day  based  on  body  weight 
gain  inhibition. 

6.  A  90-day  rat  neurotoxicity 
screening  bettery  with  a  systemic  NOEL 
of  7,000  ppm  (466  mg/kg/day  for  males 
and  588  mg/kg/day  for  females)  and  a 
systemic  LOEL  of  20,000  ppm  (1376  mg/ 
kg/day  for  males  and  1.609  mg/kg/day 
for  females),  based  on  decreased  hind 
grip  strength  and  increased  foot  spay  in 
males,  and  a  neurotoxicity  NOEL  of 
20,000  ppm  [Highest  Dose  Tested 
(HDT)l. 

7.  A  78-week  dietary  carcinogenicity 
study  in  mice  with  a  NOEL  of  1,500 
ppm  217  mg/kg/day  (males)  and  310 
mg/kg/day  (females)  and  a  LOEL  of 
5,000  ppm  745  mg/kg/day  (males)  and 
1,101  mg/kg/day  (females)  based  on 
decreased  body  weight/gain  in  both 
saxes,  treatment  related  increase  in  the 
incidence  of  fbci/fbcus  of  bepatocelliilar 
altemati(»  in  males,  and  increased 
incidence  of  glomoulonephropathy 
murine  in  both  sexes,  and  an  increased 
incidence  of  inferct  in  the  kidney  and 
keratopathy  of  the  eyes.  There  was 
evidence  of  carcinogenicity  based  on 
significant  difhrances  in  the  pair^wise 
comparisons  of  hepatocellular 
adenomas  and  combined  adenoma/ 
carcinoma  in  the  150  and  1,500  dose 
groups  (but  not  at  the  high  dose  of  5.000 
ppm)  with  tbe  controls.  The 


carcinogenic  effects  observed  are 
discussed  below. 

8.  A  24-month  rat  chronic  feeding/ 
carcinogenicity  study  with  a  systemic 
NOEL  of  1,500  ppm  (58.7  mg/kg/day  for 
males  and  278  mg/kg/day  for  females) 
and  a  systemic  LOEL  of  5.000  ppm  (200 
mg/kg/day  for  males  and  918  mg/kg/day 
for  females)  based  on  decreases  in  body 
weight,  body  weight  gains  and  food 
efficiency  in  females,  increased 
incidence  of  eye  lesions  in  males  and 
females,  mild  changes  in  hematology 
and  urinal3r8is  in  both  sexes,  clinical 
signs  suggestive  of  urinary  tract 
dysfunction  in  males  and  females, 
increased  incidence  of  focal  cystic 
degeneration  in  the  liver  in  males, 
increased  rate  of  hepatic  peroxisomal  B- 
oxidation  in  males  and  an  increased 
incidence  of  inflammatory  and 
degenerative  lesions  in  the  kidney  in 
females.  There  was  evidence  of 
carcinogenicity  based  on  a  significant 
dose-related  increasing  trend  in  kidney 
tubular  combined  adenoma/ carcinoma 
in  male  rats  and  a  significant  dose 
related  increasing  trend  in  kidney 
tubular  bilateral  and/or  unilateral 
adenomas  in  females.  The  carcinogenic 
effects  observed  are  discussed  further 
below. 

9.  A  1-year  dog  chronic  feeding  study 
with  a  NOEL  of  5,000  ppm  (143  mg/kg/ 
day  for  males  and  166  mg/kg/day  for 
females)  and  a  LOEL  of  20.000  ppm  (580 
mg/kg/day  for  males  and  647  mg/kg/day 
for  females)  besed  on  decreases  in  body 
weight  gain  and  increased  liver  weight. 

10.  A  two  generation  reproduction 
study  in  rats  with  a  maternal  NOEL  of 
1,500  ppm  (103  mg/kg/day)  and  a 
maternal  LOEL  of  7,500  ppm  (508  mg/ 
kg/day  ppm),  based  on  decreased  body 
wei^t/^rtn  and  food  efficacy.  The 
Reproductive  and  OfEipring  NOEL  is 
7.500  ppm  (508  mg/kg/day)  and  the 
reproductive  and  o&pring  LOEL  is 
20.000  ppm  (1.551  mg/kg/day),  based  on 
decreased  pup  body  weight. 

11.  A  developmental  toxicity  study  in 
rri>bits  with  a  maternal  and 
developmental  NOEL  of  300  mg/kg  and 
a  Matenial  LOEL  of  1,000  mg/kg  based 
OB  deaths,  decreased  body  weight  gain 
and  feed  consumption,  increesed 
incidence  of  clinical  signs,  and  an 
increase  in  abortions  and  a 
developmental  LOEL  of  14)00  mg/kg. 
based  on  decreased  fetal  body  weight 
gain. 

12.  A  developmental  toxicity  study  in 
rats  with  a  maternal  NOEL  200  mg/kg 
and  a  maternal  ItyEL  of  600  mg/kg  due 
to  increased  incidence  of  peritoneal 
staining  The  developmental  NOEL  is 
600  mg/kg  and  the  developmental  LOEL 
is  1300  mg/kg  based  on  the  increased 
incidence  of  skeletal  variations. 
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13.  No  evidence  of  gene  mutation  was 
observed  in  a  test  for  induction  of 
forward  mutations  at  the  HGPRT  locus 
in  Chinese  hamster  ovary  cells.  No 
evidence  was  observed  for  inducing 
reverse  gene  mutation  in  two 
independent  assays  with  Salmonella 
typhimurium  with  and  without 
mammalian  metabolic  activation. 
Pyrithiobac  sodium  was  negative  for  the 
induction  of  micronuciei  in  the  bone 
marrow  cells  of  mice,  and  negative  for 
induction  of  unscheduled  DNA 
synthesis  in  rat  primary  hepatocytes. 
F^thiobac  sodium  was  positive  for 
inducing  chromosome  aberrations  assay 
in  human  lymphocytes. 

14.  A  rat  metabolism  study  showed 
that  radio  labeled  pyrithiobac  sodium  is 
excreted  in  urine  and  feces  with  >  90% 
being  eliminated  within  48  hours.  A  sex 
diffiorence  was  observed  in  the  excretion 
and  biotransformation.  Females 
excreted  a  greater  amount  of  the 
radiolabel  in  the  urine  than  males 
following  all  doing  regimens,  with  a 
corresponding  lower  amount  being 
eliminated  in  the  feces  compared  to  the 
males. 

B.  Toxicologfcal  Endpoints 

1.  Acute  toxicity.  EPA  has  concluded 
that  no  endpoint  exists  to  suggest  any 
evidence  of  significant  toxicity  from  1- 
day  or  single-event  exposure. 

2.  Short  -  and  intermediate  -  term 
toxicity.  EPA  has  concluded  that 
available  evidence  does  not  indicate  any 
evidence  of  significant  toxicity  bom 
short  and  intermediate  term  exposure. 

3.  Chronic  toxicity.  EPA  has 
established  the  Rfl)  for  pyrithiobac 
sodium  at  0.587  milligrams/kilogram/ 
day  (mg/kg/day).  This  RfD  is  based  on 
the  systemic  NOEL  of  58.7  mg/kg/day 
for  males  in  the  rat  chronic  feeding 
study  with  a  100-fold  safety  fector  to 
account  for  interspecies  extrapolation 
and  intraspecies  variability. 

4.  Carcinogenicity.  The  Heelth  Efiiacts 
Division  Carcinogenicity  Peer  Review 
Committee  has  concluded  that  the 
available  data  provide  limited  evidence 
of  the  carcinogenicity  of  pyrithiobac 
sodiiun  in  mice  and  rats  and  has 
classified  pyrithiobac  sodium  as  a 
Group  C  (possible  human  carcinogen 
with  limited  evidence  of  carcinogenicity 
in  animals)  in  accordance  with  Aguicy 
guidelines,  published  in  the  Federal 
tagislar  in  1986  (51  FR  33992, 
September  24. 1986)  and  recommended 
that  for  the  purpose  of  risk 
characterization,  a  low  dose 
extrapolation  model  should  be  applied 
to  the  experimental  animal  tumor  data 
for  quantification  for  human  risk  (Qi*). 
This  decision  was  based  on  liver 
adenomas,  carcinomas  and  combined 


adenoma/carcinomas  in  the  male  mouse 
and  rare  kidney  tubular  adenomas, 
carcinomas  and  combined  adenoma/ 
carcinomas  in  male  rats.  The  unit  risk. 
Qi  *  (mg/kg/dayh  ■ .  of  pyrithiobac 
sodium  is  1.05  x  10-^  (mg/kg/day)-'  in 
human  equivalents  based  on  male 
kidney  tumors. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  Time 
limited  tolerances  have  been  established 
(40  CFR  180.487)  for  the  residues  of 
pyrithiobac  sodium  in  or  on  the  raw 
agricultiuel  commodity  cottonseed  at 
0.02  ppm  until  September  30.  1997. 
Processing  studies  for  cotton  have 
shown  that  pyrithiobac  sodium  does  not 
concentrate  in  cottonseed  processed 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  herbicide 
pyrithiobac  sodium  salt  (sodium  2- 
chloro-6-((4,6-dimethoxypyrimidin-2- 
yl)thio)benzoate)  as  follows: 

Based  on  the  assumption  that  100%  of 
the  crop  is  treated  with  pyrithiobac 
sodium,  the  upper  bound  limit  of  the 
dietary  carcinogenic  risk  is  calculated  in 
the  range  of  one  incidence  in  a  billion 
(1.0  X  10-»). 

Using  the  NOEL  of  58.7  mg/kg/day 
from  the  most  sensitive  species  in  the 
rat  chronic  feeding  study  with  a  100- 
fold  safety  fector,  the  Reference  Dose 
(RfD)  for  systemic  effects  is  0.58  mg/kg/ 
day.  The  theoretical  maximum  residue 
contribution  (TMRC)  from  the 
established  and  proposed  tolerances  is 
0.000001  mg/kg/day  and  utilizes  less 
than  1  percent  of  the  RfD  for  the  overall 
U.S.  population.  For  exposure  of  the 
most  highly  exposed  subgroup  in  the 
population,  children  1  throu^  6  years 
old,  the  TMRC  is  0.000001  mg/kg/day 
which  is  still  less  than  1  percent  of  the 
RfD. 

2.  From  drinking  water.  Pyrithiobac 
sodium  concentration  in  surfece  water 
has  been  estimated  by  using  the  Generic 
Expected  Environmental  Concentrations 
(GENEEC)  model.  The  worst  case 
ejqposure  estimate  for  siufece  water  is 
7.76  parts  per  billion  (ppb)  and  for 
ground  water  is  0.778  ppb.  Based  on  tbe 
estimated  exposures  to  pyrithiobec 
sodium  from  drinking  water,  the 
percentage  of  the  RfD  utilized  for 
children  (1  through  6  years  old)  would 
be  0.1%  of  the  RfD.  Tbe  exposure  for  the 
general  IJ.S.  population  would  be  less 
than  0.1%  of  the  RfD. 

The  worst  case  estimate  far  cancer 
risk  from  the  estimated  residues  of 
pyrithiobec  sodium  In  drinking  water  is 
2.3  X 10-' . 

3.  From  non-dietary  exposure.  There 
are  no  non-food  uses  of  pyrithiobac 
sodium  ciurenUy  registered  under  the 


FIFRA.  as  amended.  No  non-dietary 
exposures  are  expected  for  the  general 
populatioiL 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "avail^le 
information"  concerning  the  cumulative 
efiiacts  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  wi  A  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has.b^un  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increeses,  decisions  on  specific  rlnssns 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presentiy  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  conunon  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
pyrithiobac  sodium  salt  has  a  mmmnn 
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mechanism  of  toxicity  with  other 
substances  or  how  to  include  this    '  ■ 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  pyrithiobac 
sodium  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  Q'A  has  not 
assumed  that  pyrithiobac  sodium  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  far  U.S.  Population 

1.  Acute,  short-term,  and  intermediate 
term  risk.  EPA  has  concluded  that  no 
endpoint  exists  to  suggest  any  evidence 
of  significant  toxicity  from  acute,  short- 
term  or  intermediate-term  exposures 
from  the  use  of  pyrithiobac  sodium  on  ' 
cotton. 

2.  Chronic  risk.  Using  the  exposure 
assimiptions  ilescribed  above,  EPA  has 
concluded  that  aggregate  exposure  to 
pyrithiobac  sodium  from  food  and 
drinking  water  will  utilize  less  than 
0.1%  of  the  RfD  for  the  U.S.  population. 
For  the  major  identifiable  subgroup  with 
the  highest  aggregate  exposure,  children 
(1  through  6  years  old),  the  aggregate 
exposure  to  pyrithiobac  sodium  from 
food  and  drinking  water  will  utilize  less 
than  0.2%  of  the  RfD.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Based  on  the  upper  bound  potency 
factor  (Q,')  of  1.05  x  10  '  (mg/kg/day) ', 
the  aggregate  upper  bound  lifetime 
cancer  risk  from  the  use  of  pyrithiobac 
sodium  on  cotton  from  worst  case 
estimates  of  residues  in  food  and 
drinking  water  is  2.3  x  10  "^ 

B.  Aggregpte  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — a.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
pyrithiobac  sodium,  EPA  considered 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit  and  a  two- 
generation  reproduction  study  iirthe  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  diuing  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 


infcmnation  relating  to  efiiects  from 
exposiue  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Maipns  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
imcertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

b.  Developmental  and  Reproductive 
toxicity  studies.  The  pre-  and  post-natal 
toxicology  data  base  for  pjrrithiobac 
sodium  is  complete  with  respect  to 
current  toxicological  data  requirements. 
The  results  of  these  studies  indicate  that 
infants  and  children  are  not  more 
sensitive  to  exposure,  based  on  the 
results  of  the  oral  rat  and  rabbit 
developmental  toxicity  studies  and  the 
two-generation  reproductive  toxicity 
study  in  rats.  Therefore,  EPA  concludes 
an  additional  tenfold  safety  foctor  is  not 
necessary. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  pyrithiobac 
sodium  from  food  and  drinking  water 
will  utilize  less  than  0.2%  of  the  RfD  for 
in&nts  and  children.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  res^ilt  to  infents  and  children 
from  aggregate  exposure  to  pyrithiobac 
sodium  residues. 

in.  Other  Consideratioas 

A.  hdetaboligm  In  Plants  and  AnOnals 

The  metabolism  of  pyrithiobac 
sodium  in  plants  and  Anim«li»  {g 


adequately  understood  for  purposes  of 
this  tolerance. 

B.  Analytical  Enforcement  Methodology 

An  adequate  analytical  method.  High 
Pressure  Liquid  Chromatography  -  Ultra 
Violet  (HPLC-UV)  with  column 
switching,  is  available  for  enforcement 
purposes.  Because  of  the  long  lead  time 
from  establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual,  Vol.  n,  the  analytical 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow,  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Records 
SeAdce  (7506C),  OfBce  of  Pesticide 
Programs,  Environmental  Protection  "< 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Room  1130A.  CM«2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703-305-5937). 

C.  Magnitude  of  Residues 

The  natiire  of  the  residue  in  plants  is 
adequately  understood  for  the  purposes 
of  this  time-limited  tolerance. 

D.  International  Residue  Limits 

There  are  no  Codex  Alimentarius 
Commission  (Codex)  Maximum  Residue 
Levels  (MRLs)  for  pyrithiobac  so3ium. 

IV.  Conclusion 

The  analysis  for  pyrithiobac  sodium 
using  tolerance  level  residues  for  all 
population  subgroups  examined  by  EPA 
shows  the  use  on  cotton  will  not  cause 
exposure  at  which  the  Agency  believes 
there  is  an  appreciable  risk.  Based  on 
the  information  cited  above,  EPA  has 
determined  that  the  extension  of  the 
time  limited  tolerance  for  residues  of 
pyrithiobac  sodium  in  cottonseed  at 
0.02  ppm  until  September  30, 1999  by 
amending  40  CFR  180.487  will  be  safe; 
therefore,  the  tolerances  are  extended  as 
set  forth  below. 

V.  Oliiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currentiy  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
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those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  December  22. 
1997,  file  written  objections  to  any 
aspect  of  this  regulation  fmd  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  ob)ections 
submitted  must  specify  the  provisions 
of  the  regiilation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  qpon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  feet;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  bctiial 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  pari  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  merited  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VL  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-'300548]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 


and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  conmients  may  be  sent 
directiv  to  EPA  at: 

opp-docketOepainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  wiU 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Vir^nia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  doomient 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitied  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety  , 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  raqiiirements  of  the 


Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  toleraiures. 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vm.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1906,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  nile"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Sul^ects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultiu^l  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  1, 1997. 

Daniel  M.  Barolo. 

Director,  Office  of  Pesticide  Programs. 
Therefwe.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Antharity :  21  U.S.C  346a  and  371. 

2.  By  revising  §  180.487  to  read  as 
follows: 

§  180.487    PyrlthiotMC  sodhMi;  toierancea 

(a)  Genera/.  (1)  Time- limited 
tolerances  are  established  for  residues  of 
the  herbicide,  pyrithiobac-sodium. 
sodium  2-chloro-6-((4,6- 
dimethoxypyrimidin-2-yl)thio)benzoate, 
in  or  on  the  food  commodities  in  the 
table  Ln  paragraph  (a)(2).  The  tolerance 
will  expire  on  the  date  specified  in  the 
table. 

-  (2)  Residues  in  these  commodities  not 
in  excess  of  the  established  tolerance 
resulting  from  the  use  described  in  the 
following  table  remaining  after 
expiration  of  the  time-limited  tolraance 
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will  not  be  considered  to  be  actionable 
if  tbe  herbicide  is  applied  diuing  the 
term  of  and  in  accordance  with  the 
provisions  of  paragraph-  (a)  of  this 
section. 


iniMon 

ExpiratiorV 

revocflinn 
(Me 

Cottonseed 

0.02 

Sept  30, 
1998 

(b)  Section  18  emergency  exemptions. 
[Resoved] 

(c)  Tolerances  with  regiortal 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

fFR  Doc.  97-27843  Filed  tO-21-«7;  8:45  am] 


ENV1RONMEMTAL  PnOTECTION 
AGENCY 

40  CFR  Parts  180  and  186 
[OPP-300663;  Fra.-«748-«| 
RIN2070-AB79 

Cyromazlne;  Paaticlde  Tolerances  (or 
Emsqisncy  Exemptfcxis 

aqgncy:  Environmental  Protection 
Agoicy  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes 
time-limited  tolerances  for  the 
combined  residues  of  cyromazine  and 
its  metabolite  melamine  in  or  on  the 
meat,  bt,  and  meat  byproducts  of 
turkeys.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  turkeys.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  cyromazine  and  its 
metabolite  melamine  in  this  food 
commodity  pursuant  to  section  408(1)(6) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Ad.  as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  These  tolerances 
will  expire  and  are  revoked  on  October 
1.  199o. 

OATB:  This  regiilation  is  effective 
October  22, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  December  22. 1997. 
ADOnenaS:  Written  obfections  and 
heering  requests,  identified  by  the 
docket  control  number.  iOPP-3005631, 
must  be  submitted  lo:  H«*aring  Clerk 
(1900).  Envirtxunental  F.otection 
Agency.  Rm.  M3708.  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 


accompanying  objecticms  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  T5251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Qerk  identified 
by  the  docket  control  number,  [OPP- 
300563].  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs.  Envinmmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  «2. 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
dQcketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and  ' 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300563].  No  Confidential  Business 
Informatim  (CBI)  should  be  subtnitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  libraries. 

FOn  FUnfTHER  MFOnMATtON  CONTACT:  By 
mail:  Andrew  Ertman.  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.  SW..  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  »2. 1921  Jefierson  Davis  Hwy.. 
Arbngton.  VA.  (703)  308-9367.  e-mail: 
ertman  .andrew^panuul.epa.gov. 

8UPPt.EMB(TARY  MFOnMATION:  EPA.  on 
its  own  initiative,  pursuant  to  ssolion 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C  346a(e)  and  (1)(6),  is  establishing 
tolerances  for  combined  residues  of  the 
insecticide  (larvicide)  cyromazine  and 
its  metabolite  melamine.  in  or  on  meat, 
bt,  and  meat  byproducts  of  turkeys  at 
0.05  part  per  million  (ppm).  These 
tolerances  will  expire  and  are  revoked 
on  October  1. 1998.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 


L  Backgroond  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of. 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq.,  and  tbe  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C  136  et  seq .  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135.  November  13. 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  ^al  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  tmm  aggregate  exposure  to  the 
pe^cide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special . 
consideration  to  exposiue  of  infents  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  tb 
infents  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. . . ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FC^A.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(l)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  fit>m  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  l^ 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 
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Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for 
Cyromazine  on  Turkeys  and  FFDCA 
Tolerances 

The  applicant  has  requested  an 
emergency  exemption  for  the  use  of 
cyromazine  on  turkeys  to  control  flies. 
The  applicant  states  that  the  flies  are 
thought  to  carry  spiking  mortality,  an 
acute  form  of  Poult  Enteritis  Mortality 
Syndrome  (PEMS).  PEMS  first  appeared 
in  Union  County,  North  Carolina  in 
1991.  Initially,  the  disease  affected 
tiukey  flocks  only  in  western  North 
Carolina  until  it  spread  to  eastern  North , 
Carolina  and  neighboring  states  in  1994. 
Since  that  time,  it  has  devastated  the 
relatively  small  tiukey  industry  in 
Georgia,  and  has  had  significant  impact 
on  turkey  production  in  North  Carolina. 
Estimates  are  that  the  disease  was 
'  responsible  for  about  $55  million  in 
losses  to  the  tiukey  industry  in  1996. 
Most  of  these  losses  were  incurred  by 
North  Carolina. 

Evidence  suggests  that  house  fly 
{Musca  domestica)  can  transmit  the 
PEMS  disease  agent(s).  The  applicant 
states  that  the  alternative  products 
available  for  use  on  house  flies  in 
poultry  houses,  tetrachlorvinphos. 
dichlorvos,  and  dimethoate,  are  applied 
as  larvicides  to  the  manure  acciunulated 
beneath  cages  or  slatted  floors.  These 
products  were  developed  for  use  under 
caged  layers  or  in  chicken  houses  with 
slatted  floors;  however,  market  turkeys 
are  grown  in  open-floor  environments, 
and  the  birds  cannot  be  easUy  moved 
from  areas  needing  treatment.  One 
problem  with  this  type  of  treatment  of 
tvukey  houses  is  that  rates  for  larvicidal 
use  of  these  chemicals  are  generally  the 
highest  rates  permitted  by  the  label. 
creating  a  concern  for  the  exposed  birds. 
A  second  problem  with  these 
alternatives  is  that  the  residual  control 
is  10  to  14  days  at  best,  thus  requiring 
at  least  two  treatments  over  the  course 
of  a  brooder  house  flock  cycle. 
Additionally,  it  may  not  be  possible  to 
penetrate  the  breeding  substrate  with  a 
low  pressure  sprayer  as  recommended, 
due  to  compaction  of  the  litter.  Finally, 
these  alternatives  are  labeled  as 
aduhicides,  leaving  a  question  of 
possible  resistance  development  by 
house  flies  to  these  chemicals.  EPA  has 
authorized  under  FIFRA  section  18  the 


use  of  cyromazine  on  turkeys  for  control 
of  flies  in  North  Carolina.  After  having 
reviewed  the  submission,  EPA  concurs 
that  emergency  conditions  exist  for  this 
state. 

As  pari  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
cyromazine  in  or  on  the  meat.  Cat,  and 
meat  byproducts  of  turkeys.  In  doing  so, 
EPA  considered  the  new  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerances 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergmcy  exemption  in  order  to 
addr^  an  lugent  nan-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Althou^  these  tolerances  will 
expire  and  are  revoked  on  October  1, 
1998,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerances  remaining  in  or  on  meat,  fet, 
and  meat  byproducts  of  turkeys  after 
that  date  will  not  be  unlawful,  provided 
the  pesticide  is  applied  in  a  tTii»nn>»r  that 
was  lawful  under  FIFRA.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 
on,  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safo. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  cyromazine  meets  EPA's 
registration  requirements  Cor  use  on 
txu-keyS  or  whether  permanent 
tolerances  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
registration  of  c3rromazine  by  a  Stale  for 
special  local  needs  under  FIFRA  section 
24(c).  Nor  do  these  tolerances  serve  as 
the  basis  for  any  State  other  than  North 
Carolina  to  use  this  pesticide  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  cyromazine, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

HL  Risk  Asms— Mnt  and  Stohrtofy 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First,    • 
EPA  determines  the  toxicity  of 
pesticides  based  piimarily  on 


toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  watw)  and  through  exposures 
that  occur  as  a  result  of  pesticicfe  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  aon-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  efiiects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
Study  with  the  lowest  NOEL  by  an 
uncertainty  fector  (usually  100  or  more) 
to  determine  the  Refisrence  Dose  (RID). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  fector")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infuits  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infents  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  fector 
is  warranted.  Thus,  an  aggregate  daify 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
lass  of  the  RfD)  is  generally  considered 
acceptd>fe  by  EPA.  EPA  generally  uses    ■ 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  tbe 
estimated  hiunan  exposure  into  the 
N(KL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MQEs 
lower  than  100  to  be  unacceptable.  This 
lOO-fold  MOE  is  based  on  the  same 
rationale  as  the  lOO-fold  uncertainty 
fector. 

lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 


54786   Federal  Regisin-  /  Vol.  62.  No.  204  /  Wednesday.  October  22,  1997  /  Rules  and  Regulations 


Federal  Regieter  /  Vol.  62,  No.  204  /  Wednesday,  October  22.  1997  /  Rules  and  Regulations   54787 


and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
eOacts  of  a  pesticide  can  vary  with 
difierent  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "sh«t-term,"  "intermediate 
term,"  and  "chronic"  risks.  These        < 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
SBMrnple.  £rom  residential  pesticide 
applications.  However,  since  enaction  of 
FC^A,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sotnces  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliidile  data  are  available.  In  this 
assessment,  risks  from  average  Cood  and 
wetar  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposxues  from  all  3  sources 
'are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widesi»ead 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-«nd 
risb  will  be  agpapited  and  presented 
as  part  of  the  comprehensive  risk 
asset  iment/charactwixation.  Since  the 
toxicological  endpoint  considered  in 


this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  af. 
lower  levels  when  the  do^ng  duration 
is  increased.) 

IntarmecBate-term  risk  results  bom 
exposure  for  7  days  to  several  months. 
TUs  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  frtHn  several  months 
to  a  hfatinie  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  inrhiriing  infants  and 
children. 

&  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  fbo    in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  p>esticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  ejq)osures,  EPA  takes 
into  accoont  varying  consumption 
patterns  of  mafor  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMKC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assiunptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poees  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  fior  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  diiata 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 


eaten  are  well  below  established 
tolerances. 

I*ercent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  sub  populations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
hi^y  exposed  population  subgroups 
(non-nursing  infants  <1  year  old  and 
children  1-6  years  old)  was  not 
regionally  based. 


IV.  Aggi  agate  Risk 
Oetermiaation  of  Saisty 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  cyromazine  and  to  make  a 
detanHJiiation  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  the 
combined  residues  of  cyromazine  and 
its  metabolite  melamine  in  or  on  meat, 
fit.  and  meat  byproducts  of  tvu'keys  at 
0.05  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  these  tolerances 
follows. 

A.  Toadcologica]  Prt^e 

EPA  has  evaluated  the  available 
tcbdcity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infuits  and  children.  The  nature  of  the 
toxic  effects  caiised  by  C3rromazine  am 
discussed  below. 

1.  Acute  toxicity.  An  acute  dietary  risk 
endpoint  was  not  identified  and  an 
acute  dietary  risk  assessment  is  not 
required. 

2.  Short  -  and  intermediate  -  term 
toxicity.  For  short-term  Margin  of 
Exposure  (MOE)  calculations,  the 
Agency  is  using  a  systemic  NOEL  of 
0.75  mg/kg/day  from  a  6-month  dog 
feeding  study.  At  the  lowest  effect  level 
(LEL)  of  7.5  mg/kg/day,  there  were 
changes  in  hematological  parainet«s. 


3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  cyromazine  at 
0.0075  milligrams/kilogram/day  (mg/kg/ 
day).  This  Rfl)  is  based  on  a  6  month 
feeding  study  in  the  dog  with  a  NOEL 

-of  0.75  mg/kg/day  and  a  LEL  of  7.5  mg/ 
kg/ day  based  on  pronounced  effects  on 
hematological  parameters  and  an 
uncertainty  factor  of  100. 

4.  Carcinogenicity.  Cyromazine  has 
been  classified  as  a  Group  E  (evidence 
of  non-carcinogenidty  for  humans) 
chemical  by  the- Agency. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.414)  for  the  combined  residues 
of  cyromazine  and  its  metabolite 
melamine,  in  or  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  from  1.0  ppm  in  tomatoes  to  10 
ppm  in  leafy  vegetables.  Currently  there 
are  tolerances  for  residues  of 
cyromazine  and  its  metabolite  melamine 
on  the  meat  fet  and  meat  by-products  of 
chickens  fitim  the  use  of  cyromazine  as 
a  faed-through.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  cyromazine  as 
follows: 

Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  the  Agency  has  made  very 
conservative  assumptions  which  result 
in  an  overestimate  of  human  dietary 
exposure: 

(1)  100%  crop  treated  is  assumed  for 
all  commodities  with  the  exception  of 
tomatoes,  sweet  peppers,  celery,  and 
lettuce,  where  percent  crop  treated  is 
used. 

(2)  All  commodities  having 
cyromazine  tolerances  are  assumed  to 
contain  cyromazine  residues  and  those 
residues  will  be  at  the  level  of  the 
established  tolerance. 

Thus,  in  making  a  safety  determination 
for  this  tolerance.  EPA  is  tddng  into 
account  this  conservative  exposure 
as.sessment  The  existing  cyromazine 
tolerances  (published,  pending,  and 
including  the  necessary  Section  18 
tolerance(s))  residt  in  an  Anticipated 
Residue  Contribution  (ARC)  that  is 
equivalent  to  the  following  percentages 
of  the  RfD: 


Subgroup 


U.S.  PopuMion 
Nursing 


Non-Nursing  Manis  (<1  yesrold) 

CMdren  (1-6  years  aid) 

ChMran  (7-12  yaers  otd) 


Per- 
osnl 


32 

12 
50 
50 
41 


The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states):  (2)  those 
for  infants  and  children;  and,  (3)  the 
other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  states). 

2.  From  drinking  water.  Based  on 
information  avail^le  to  the  Agency, 
cyromazine  is  persistent  and  relatively 
mobile.  There  are  no  established 
Maximum  Contaminant  Level  for 
residues  of  Cyromazine  in  drinking 
water.  No  health  advisory  levels  for 
Cyromazine  in  drinking  water  have  been 
established. 

Chronic  exposure  and  risk.  Because 
the  Agency  lacks  sufficient  water- 
relat^  exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  conunenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  nvunber  of  specific  piesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RflD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  cyromazine  to  exceed  the 
RfD  if  the  tolerances  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposines  associated  with 
cyromazine  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  from  determinii^ 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerances  are  granted. 

3.  From  non-dietary  exposure. 
Cjrromazine  is  not  currently  registered 
fco'  use  on  residential  non-food  sites. 

4.  Cumulative  exposure  to  substances 
with  coamion  mechanism  of  toxicity. 
Section  408(t>K2)(DKT)  requires  that, 
when  considering  whethn-  to  establish, 
modify,  or  revoke  a  toleraice,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effacts  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 


include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  fiuther 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
cyromazine  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cimiulative 
risk  assessmmt  For  the  purposes  of 
these  tolerance  actions,  therefore,  EPA 
has  not  assumed  that  cyromazine  or  its 
metabolite  melamine  have  common 
mechanisms  of  toxicity  with  other 
substances. 

C.  Aggregate  Risks  and  Determinatipn  of 
Safety  f^  US.  Population 

Chronic  risk.  Using  the  conservative 
ARC  socposure  assumptions  described 
above,  and  taking  into  account  the 
completeness  and  reliability  of  the 
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toxicity  data,  EPA  has  concluded  that 
aggregate  exposiire  to  cyromazine  from 
food  will  utilize  32%  of  the  RfD  for  the 
U.S.  pK>pulation.  The  Ageocy  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  Cyromazine  in  drinking 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RflD.  Since  there  are  no  residential 
uses,  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  chronic  aggregate  exposure 
to  cyromazine  residues. 

D.  Aggregate  Cancer  Risk  for  US. 
Popalation 

Cyromazine  has  been  classified  as  a 
Group  E  (evidence  of  non- 
carcinogenicity  for  humans)  chemical 
by  the  Agency. 

E.  Aggregate  Risks  and  Determination  of 
Sa^tyfor  Infants  and  Children 

1.  Safoty  factor  for  infants  and 
children —  i.  in  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cyromazine,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  deveioptng  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safiaty  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
tmcertainty  foctor  (usually  100  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  hctor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 


children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies. 
From  the  rat  developmental  study;  the 
maternal  (systemic)  NOEL  was  100  mg/ 
kg/day,  based  on  increased  incidence  of 
clinical  signs  and  decreased  body 
weight  at  the  LOEL  of  300  mg/kg/day. 
The  developmental  (pup)  NOEL  was 
300  mg/kg/day.  based  on  increased 
incidence  of  skeletal  variations  at  the 
LOEL  of  600  me/kWday. 

From  the  rabbit  developmental  study, 
the  maternal  (systemic)  NOEL  was  10 
mg/kg/day,  based  on  decreased  weight 
gain  and  food  consiimption  at  the  LOEL 
of  30  mg/kg/day.  The  developmental 
(pop)  NOEL  was  60  mg/kg/day,  the 
highest  dose  tested  (HDT). 

lii.  Reproductive  toxicity  study.  From 
the  rat  reproduction  study,  the  maternal 
(systemic)  NCKL  was  50  mg/kg/day, 
based  on  body  weight  loss  at  the  LOEL 
of  150  mg/kg/day.  The  reproductive/ 
developmental  (pup)  NOEL  was  50  mg/ 
kg/ day,  based  on  decreased  pup  growth, 
decreased  number  of  pups  per  litter,  and 
iiu:reased  fetotoxicity  at  the  LEL  of  150 
mg/kg/day. 

IV.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluatLoig 
pre-  and  post-natal  toxicity  for 
Cyromazine  is  complete  with  respect  to 
current  data  requirements.  There  are  no 
pre-  or  post-natal  toxicity  concerns  for 
infants  and  children,  based  on  the 
results  of  the  rat  and  rabbit 
developmental  toxicity  studies  and  the 
2-generation  rat  reproductive  toxicity 
study.  Based  on  the  above,  EPA 
concludes  that  reliable  data  support  use 
of  the  standard  100-fold  margin  of 
exposure/uncertainty  fiactor  and  that  an 
additional  margin/factor  is  not  needed 
to  protect  ia&nts  and  children. 

V.  Conclusion.  Aggregate  exposure  to 
cyromazine  does  not  pose  a  risk  to 
infants  and  children  that  exceeds  the 
Agency's  level  of  concern. 

2.  chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above.  EPA  has  concluded 
that  aggregate  exposure  to  cyromazine 
&x>m  food  ranges  from  12%  for  non- 
nursing  infants  less  than  one  year  old, 
up  to  50%  for  children  1-6  years  old. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  tl^  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Hiespite  the  potential  for  exposure  to 
cyromazine  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 


EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
in&nts  and  children  from  aggregate 
exposure  to  cyromazine  residues. 

V.  Other  Consideratioiis  ^ 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood.  - 
The  residue  of  concern  is  parent 
cyromazine  and  the  metabolite 
melamine  as  specified  in  40  CFR 
180.414. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
for  the  published  tolerance  for  chickens 
(HPLC  with  UV  detector)  is  available  in 
PAM  Q  to  enforce  the  tolerance 
expression.  This  method  is  adequate  for 
tuiriceys. 

C.  Magnitude  of  Residues 

Residues  of  Cyromazine  and 
melamine  are  not  expected  to  exceed 
0.05  ppm  in/on  turkey  meat,  fot  and 
meat  byproducts  as  a  result  of  this 
Section  18  use. 

D.  International  Residue  Limits 

There  is  a  CODEX  MRL  for  residues 
of  cyromazine  per  se  on  {>ouitry  meat  at 
0.05  ppm. 

E.  Rotational  Crop  Restrictions 

While  there  are  no  crop  rotation 
restrictions  on  the  label  of  this  feed 
through  product,  manure  from  treated 
animals  may  be  used  as  a  soil  fertilizer 
supplement.  There  are  restrictions  on 
the  amount  of  manure  that  may  be  used 
per  acre  and  manure  is  not  to  be  used 
on  small  grains. 

VI.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  cjrromazine 
and  its  metabolite  melamine  in  or  on    ' 
meat,  fat  and  meat  byproducts  of  , 

turkeys  at  0.05  ppm. 

Vn.  Obiectioiis  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  n)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
dajrs.  EPA  cujrrently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
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appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  December  22, 
1997,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CF;R  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  foct;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  jf  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submittal  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  mwrUng 
any  part  or  all  of  that  information  as 
CBL  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
vdthout  prior  notice. 

Vm.  PnbUc  Docket 

EPA  has  established  a  record  for  this 
rulemaking  imder  docket  control 
number  [OIT-300563]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1 132  of  the  Public  Information 
and  Records  Int^rity  Branch, 
Information  Resources  and  Services 


Division  (7506C),  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

Electronic  conunents  may  be  sent 
directly  to  EPA  at: 

opp-dockat9epaniail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rtilemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemeiking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(1)(6).  The 
Office  of  Management  and  Budget 
(OMB)  has  exempted  these  types  of 
actions  from  review  under  Ejfflcutive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collecdons 
subject  to  OMB  approval  under  the 
Paperwori:  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
HUe  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28, 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Enviroimiental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Orderl3045, 
entitied  Protection  of  Children  from 
Enviroimdental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  the  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1K6),  such  as  the 
tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601  et 
seq.)  do  not  apply.  Nevertheless,  the 


Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4, 1981  (46 
FR  24950).  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Subnussion  to  Congress  and  ttie 
General  AccountiDg  Office 

Under  5  U.S.C  801(aKl)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure.^ 
Agricultural  commodities.  Pesticides 
and  pests,  Rep>orting  and  recordkeeping 
requirements. 

40  CFR  Part  186 

Environmental  protection.  Animal 
feeds.  Pesticides  and  pests. 

Dated:  October  6. 1997. 

James  Jooes, 

Acting  Director ,  Registiation  Division,  Office 
of  Pesticide  Pro-ams. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  laO-CAMEtlDED] 

I.  In  part  180:    ^ 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AwAatOr.  21  U.S.C  346a  and  371. 

b.  In  §  180.4i4: 

L  By  adding  paragraph  (a)(4). 

II.  In  paragraph  (b),  by  alphabetically 
adding  the  following  commodities  to  the 
table. 

The  addition  and  amendment  to 
S  180.414  read  as  follows: 


f1S0i414    Cyromeiine; 


(a)*     •     • 

(4)  The  additive  cyromazine  {N- 
cyclopropyl-1 .3  3-triazine-2 ,4 ,6- 
triamine)  may  be  safely  used  in 
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accordance  with  the  following 
prescribed  conditions: 

(i)  It  is  used  as  a  feed  additive  only 
in  the  feed  for  chicken  layer  hens  and 
chicken  breeder  hens  at  the  rate  of  not 
more  than  0.01  pound  of  cyromazine 
per  ton  of  poultiy  feed. 

(ii)  It  is  used  for  control  of  flies  in 
manure  of  treated  chicken  layer  hens 
and  chicken  breeder  hens. 


(iii)  Feeding  of  cyromazine-treated 
feed  must  stop  at  least  3  days  (72  hours) 
before  slaughter.  If  the  feed  is 
formulated  by  any  person  other  than  the 
end  uaer,  the  formulator  must  inform 
the  end  user,  in  writing,  of  the  3-day  (72 
hours)  preslaughter  interval. 

(iv)  To  ensure  safe  use  of  the  additive, 
the  labeling  of  the  pesticide  formulation 
containing  the  feed  additive  shall 


conform  to  the  labeling  which  is 
registered  by  the  U.S.  Environmental 
Protection  Agency,  and  the  additive 
shall  be  used  in  accordance  with  this 
registered  labeling. 

(v)  Residues  of  cyromazine  are  not  to 
exceed  5.0  parts  per  million  (ppm)  in 
poultry  feed. 

(b)'     •     • 


ConvTKXJity 


Parts  per  miUion 


Expiration/revocation  data 


Turkey,  fat 

Tur1(ey,  mbyp 
Turkey,  meal . 


0.06 
0.06 
0.05 


10/1/96 
10/1/98 
10/1/98 


PART  186— [AM01OEO] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Aathortty:  21  U.S.C.  342,  348.  and  701. 

flM.1400    [Ramovad] 

b.  Section  186.1400  is  removed. 

(FR  Doc.  97-27844  Filed  10-21-97;  8:45  am] 
MUJNQCOW  I 


FEDERAL  COMMUNICATK)NS 
COMMISSION 

47  CFR  PART  68 

[CC  Oockal  No*.  96-126  and  01-36;  OA  97- 
179S] 

Pay  Talephon*  Equipment 
Grandfatharing 

AQBCY:  Federal  Communications 

Commission. 

ACTION:  Final  ndes;  correction. 


The  Federal  Communications 
Commission  issues  a  correction  to  the 
previously  published  final  rule  in  62  FR 
47371,  September  9, 1997,  concerning 
the  connection  of  taiminal  equipment  to 
the  telephone  network.  The  rule  allows 
certain  terminal  equipment  presently 
connected  to  central-office-implemented 
pa3rphones  to  remain  coimected  without 
registration.  This  correction  is  issued  to 
clarify  that  the  rule  applies  to  the 
"central-ofBce-implemented  telephone 
line"  rather  than  the  "central-office- 
implemented  telephone."  The 
correction  is  intended  clarify  the 
distinction  between  terminal  equipment 
and  a  central-office-implemented 
telephone  line. 
ffFECnVE  DATE:  October  5, 1907. 


FOR  FURTHER  MFORMATION  CONTACT: 

Technical  Information:  William  Von 
Alven,  202-418-2342. 

Legal  Informahon:  Alan  Thomas,  202- 
418-2338. 

SUPPLEMBfTARY  INFORMATION:  Section 
68.2(1)  (1)  and  (2)  are  corrected.  68.2(1) 
is  corrected  by  inserting  the  word  "Une" 
after  the  phrase  "central-office- 
implemented  telephone"  in  the  first 
sentence.  Section  68.2(1)(2)  is  corrected 
by  inserting  the  word  "line"  after  the 
phrase  "central-office-implemented 
telephone"  in  the  first  and  second 
sentences. 

List  of  Subjects  in  47  CFR  Part  68 

Communications  common  carriers, 
Communications  equipment,  Reporting 
and  recordkeeping  requirements. 

Federal  Communications  Commissioa. 
LaVera  F.  Marahall, 
Acting  Secntazy. 

Correction 

For  the  reasons  discussed  in 
Supplementary  Information  make  the 
following  corrections. 

|6&2    [Corrsds^ 

1.  On  page  47371,  in  the  third 
column,  in  §  68.2.  in  |Mragraph  (IHl).  in 
lines  3  and  4,  the  phrase  "central-office- 
implemented  telephone"  is  corrected  to 
read  "central-office-implemented 
telephone  line." 

2.  On  page  47371,  in  the  third 
column,  in  §  68.2.  in  paragraph  (1)(2).  in 
lines  4  and  5  and  lines  8  and  9.  the 
phrase  "central-office-implemented 
telephone"  is  corrected  to  read  "central- 
office-implemented  telephone  line." 
[FR  [>oa  97-27635  Filed  10-17-07;  8:45  am] 

cooe«na-ei-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

{MM  Dodwt  No.  97-146;  RM-«06q 

Radio  Broadcasting  Sarvicas;  Naur 
London,  lA 

AGENCY:  Federal  Communications 
Commission.  • 

ACTION:  Final  rule. 

SUHMARV:  The  Commission,  at  the 
request  of  Sound  In  Spirit  Broadcasting, 
Inc.,  allots  Channel  24 7 A  at  New 
London,  Iowa,  as  the  community's  first 
local  aural  transmission  service. 
Channel  24  7 A  can  be  allotted  to  New 
London  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.7  Idlometers  (1.7  miles) 
west  in  order  to  avoid  a  short-spacing 
conflict  with  the  licensed  operation  of 
Station  WFYR-FM.  Channel  247B1, 
Elmwood,  Illinois.  The  coordinates  for 
Chaimel  247A  at  New  London  are  40- 
55-30  NL  and  91-25-40  WL.  With  this 
action,  this  proceeding  is  terminated. 
0ATE6:  Effective:  November  24, 1997. 
The  window  period  for  filing 
applications  for  Channel  247A  at  New 
London.  Iowa,  will  open  on  November 
24, 1997,  and  close  on  December  26, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

8UPPLBIIENTARY  INFORMAIKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-148, 
adopted  September  24, 1997,  and 
released  October  10, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FOC 
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Reference  Center  (Room  239),  1919^  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS,  Ina,  (202)  857- 
3800, 1231  20th  Street,  NW, 
Washington,  DC  20036. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 334.  336. 

173.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  New  London,  Channel  247A. 
Federal  Communications  Commissioo. 
Jolin  A.  Kaiousoc 

Chie/,  Allocations  Bianch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  97-27943  Filed  10-21-07;  8:45  am] 
SaUNQ  CODE  tnS-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-124;  RM-e813,  RM- 
8864] 

Radio  Broadcasting  Sarvicas;  Winnar 
and  Wasslngton  Springs,  SD 

AQBilCY:  Federal  Conmnmicaticms 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Midwest  Radk>  Corporation, 
substitutes  Channel  252C1  for  Chaimel 
253C1  at  Winner,  reallots  Channel 
252C1  from  Winner  to  Wessington 
Springs.  South  Dakota,  and  modifies 
Station  KGGK(FM)'s  construction 
permit  accordingly  (RM-8813).  See  61 
FR  31489,  June  20,  1996.  At  the  request 
of  Dakota  Communications,  Inc.,  we 
also  allot  Channel  227C1  at  Wessington 
Springs,  South  Dakota,  as  the 
community's  second  local  FM 
transmission  service  (RM-8864). 
Channels  227C1  and  252C1  can  be 
allotted  to  Wessington  Springs  in 
compliance  with  the  Commission's 
minimimi  distance  separation 
requirements  at  dty  reference 
coordinates.  The  coordinates  for 
Channels  227C1  and  252C1  at 
Wessington  Springs  are  North  Latitude 
44-05-12  and  West  Longitude  98-34- 


24.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  November  24, 1997. 
The  window  period  for  filing 
applications  for  Channel  227C1  at 
Wessington  Springs,  South  Dakota,  will 
open  on  November  24. 1997,  and  dose 
on  December  26, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLBIBfTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-124, 
adopted  October  1, 1997,  and  released 
October  10, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Sti«et,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fiom  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc..  (202)  857-3800, 1231  20th 
Street.  NW.,  Washington,  DC  20036. 

List  (tf  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
foUoMrs: 

PART73-[AMENDEPI 

1.  Hie  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Audiorily:  47  U.S.C  154,  303,  334,  336. 

173.202    (Amended] 

2.  Secticm  73.202(b),  the  Table  of  FM 
Allotments  imder  South  Dakota,  is 
amended  by  removing  Chaimel  253C1 
from  Winner,  and  adding  Wessington 
Springs,  Channels  227C1  and  252C1. 

Federal  Communications  Conunission. 

John  A.  KarDOMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc  97-27942  File3riO-21-97;  8:45  am] 

BIUJNQOOOE  SnS-OI-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Sarvica 

50  CFR  Part  17 
RIN  1018-AO36 

Endangered  and  Threatartad  Wiidlifa 
and  Plants;  Datarmination  of 
Endangered  Status  for  Nirte  Plants 
From  the  Grasslanda  or  Maaic  Areas  of 
the  Central  Coast  of  Califomia 

AQBICY:  Fish  and  WildlifiB  Service. 
Interior. 


action:  Final  rule. 


summary:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act)  for  nine  plants: 
Alopecurus  aequalis  var.  sonomensis 
(Sonoma  alopecurus).  Astragalus 
darianus  (Clara  Huitf's  milk-vetdi). 
Carex  albida  (white  sedge),  Qarida 
imbricQta  (Vine  Hill  clarkia),  Lilium 
pardalinuw  ssp.  pitkinense  (Pitkin 
Marsh  lily),  Plagiobothrys  strictus 
(Calistoga  allocarya),  Poa  napensis 
(Napa  bluegrass).  Sidakea  oregana  ssp. 
valida  (Kenwood  Marsh  checker- 
mallow),  and  Trifolium  amoeniun 
(showy  Indian  clover).  These  nine 
species  grow  in  a  variety  of  habitats 
including  valley  grasslands,  meadows, 
freshwater  marshes,  seeps,  and  blue  oak 
woodlands  in  Marin,  Napa,  and  Sonoma 
Coimties  on  the  central  coast  of 
Cahfomia.  Habitat  loss  and  degradation, 
competition  from  invasive  plant  species, 
elimination  through  plant  community 
succession,  trampling  and  herbivory  by 
livestock  and  wildlife,  collection  for 
horticultural  use,  and  hydrological 
alterations  to  wetland  areas  threaten  the 
continued  existence  of  these  plants. 
This  rule  implements  Federal  protection 
and  recovery  provisions  afforded  by  the 
Act  for  these  nine  species. 
DATES:  Effective  November  21, 1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Sacramento  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  3310  El 
Camino  Avenue,  Suite  130,  Sacramento, 
Califomia  95821-6340. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Elam  or  David  Wright, 
Sacramento  Field  Office  (see  ADDRESSES 
section)  (telephone  916/979-2120; 
facsimile  916/979-2128). 

SUPPLEMBITARY  INFORMATION: 

Background 

Populations  of  the  nine  plant  species 
in  this  rule  are  found  in  Sonoma,  Marin, 
and  Napa  Coimties,  Califomia. 
Astragalus  darianus  (Clara  Hunt's  milk- 
vetch),  Plagiobothrys  strictus  (Calistoga 
allocarya),  and  Poa  napensis  (Napa 
bluegrass]  are  found  up  to  70  kilometers 
(km)  (32  miles  (mi))  inland  in  a  variety 
of  habitats  near  the  City  of  Calistoga  in 
the  Napa  Valley,  Califomia.  Alopecurus 
aequalis  var.  sonomensis  (Sonoma 
alopecurus),  Cdrex  albida  (white  sedge). 
Clarkia  imbricata  (Vine  Hill  clarkia), 
Lilium  pardalinum  ssp.  pitkinense 
(Pitkin  Marsh  lily),  Sidalcea  oregana 
ssp.  valida  (Kenwood  Marsh  checker- 
mallow),  and  Trifolium  amoenum 
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(showy  Indian  clover)  are  found  in 
mesic  areas  mostly  within  33  km  (15  mi) 
of  the  central  coast  of  California. 
Uibanization,  road  construction,  airport 
construction,  development  of  hot 
springs  into  commercial  resorts, 
agricultural  land  conversion, 
hydrological  alteration  of  wetlands, 
waste  disposal,  competition  with 
invasive  plant  species,  collection  for 
horticultural  use,  or  livestock  grazing 
have  eliminated  or  adversely  impacted 
much  of  the  habitat  and  have  extirpated 
numerous  populations  of  these  plant 
species.  Historically,  these  species  have 
not  been  known  to  occur  outside  of 
Alameda,  Marin.  Mendocino,  Napa, 
Santa  Clara,  Solano,  and  Sonoma 
Counties. 

Willis  Jepson  (1925a)  first  described 
Astragalus  clarianus  in  1909  from 
specimens  collected  by  Clara  Hiut  in 
the  Conn  Valley  near  St.  Helena,  Napa 
County,  California.  Axel  Rydberg  (1929) 
and  Jepson  (1936)  later  treated  this 
taxon  as  Hamosa  clariana  and 
Astragalus  mttani  var.  clarianus. 
respectively.  Rupert  Bameby  (1950) 
reestablished  Astragalus  clarianus  as  a 
fiill  species,  a  treatment  retained  by 
Spellenberg  (1993).  Astragalus  clarianus 
is  a  low-growing  annual  herb  in  the  pea 
family  (Fabaceae).  It  is  a  slender, 
sparsely  leafed  plant,  sparingly  covered 
mth  sharp,  stiff,  appressed  hairs.  The 
simple  single  or  few  basally  branching, 
stems  ascend  7  to  20  centimeters  (cm) 
(3  to  8  inches  (in))  in  height.  The  leaves 
are  alternate,  1.5  to  6.0  cm  (0.5  to  2.5 
in)  long,  with  5  to  9  uncrowded  leaflets 
2  to  10  millimeters  (mmj  (0.1  to  0.4  in) 
long.  The  leaflets  are  oblong  to  obovate, 
narrow  at  the  base,  and  notched  at  the 
tip.  Small  flowers  appear  from  March 
through  April.  The  petals  are  bicolored, 
with  the  wings  whitish  and  the  banner 
and  keel  purple  in  the  upper  third.  The 
keel  is  longer  and  wider  than  the  wings. 
The  horizontal  to  declining  seed  pods 
are  narrow,  linear,  slightly  ciuved, 
pointed  at  both  ends,  and  are  borne  on 
a  1.5  to  2.5  mm  (0.06  to  0.10  in)  long 
slender  stalk.  Astragalus  rattanii  var. 
jepsonianus  resembles  A.  clarianus.  but 
grows  10  to  36  cm  (4  to  14  in)  tall,  has 
larger  flowers,  and  has  seed  pods  that 
are  not  elevated  on  a  stalk. 

Astragalus  clarianus  is  found  on  thin, 
rocky  clay  soils  derived  from  volcanic 
or  serpentine  substrates  (Joe  Callizo, 
California  Native  Plant  Society  (CNPS). 
in  Utt.  1996:  Jake  Ruygt,  CNPS.  Napa 
Valley  Chapter,  pers.  comm.  1996, 
public  hearing  transcript)  in  grasslands 
and  openings  in  whiteleaf  manzanita 
[Arctostaphylos  manza/ii to  )-blue  oak 
[Quercus  douglasii)  woodlands  (Liston 
1990)  over  an  elevation  range  of  75  to 
225  meters  (m)  (240  to  MO  feet  (ft)).  Six 


historical  occurrences  were  known  from 
Napa  and  Sonoma  counties.  Two  of 
these  occurrences  were  extirpated  by 
urbanization  and  viticulture  (California 
Natiual  Diversity  Data  Base  (CNDDB) 
1996).  Of  the  remaining  four 
occurrences,  three  are  found  in 
northwestern  Napa-Coimty  and  one 
occurs  in  adjacent  Sonoma  County. 
These  four  disjunct  occurrences  are 
restricted  to  about  28  hectares  (ha)  (70 
acres  (ac))  (CNDDB  1996).  The  trend  Ua 
Clara  Hunt's  milk- vetch  is  one  of 
decline  as  a  result  of  habitat  destruction 
and  modification  (California 
Department  of  Fish  and  Game  (CDFG) 
1991).  Extant  populations  of  A. 
clarianus  are  variously  threatened  by 
urbanization,  recreational  activities, 
airport  maintenance,  elimination  due  to 
plant  community  succession, 
competition  from  invasive  weeds,  a 
proposed  .water  storage  project,  and 
random  events.  Populations  occur  on 
private.  State,  and  mimicipal  land. 

Edward  Greene  (1892)  and  Jepson 
(Abrams  ex  Jepson  1951)  treated 
Plagiobothrys  strictus  as  Allocarya 
striata  and  Allocarya  califomica  var. 
stricta,  respectively,  before  Ivan 
Johnston  (1923)  assigned  the  name, 
Plagiobothrys  strictus,  to  specimens 
collected  on  alkaline  flats  near  sulphur 
springs  at  Calistoga,  N9^a  County, 
California.  This  treatment  was  rotained 
by  Messick  (1993).  Plagiobothrys 
strictus  is  a  small,  erect,  annual  herb 
belonging  to  the  borage  family 
(Boraginaceae).  It  grows  1  to  4 
decimeters  (dm)  (4  to  15  in)  in  height 
The  nearly  hairless  plant  has  either  a 
single  stem  or  branches  from  near  the 
base.  The  linear  lower  leaves  are  4  to  9 
cm  (1.5  to  4  in)  long.  Small,  usually 
paired,  white  flowers  appear  in  March 
to  April  in  a  slender,  unbranched 
inflorescence.  The  fruit  is  an  egg-shaped 
nuUet  about  1.5  mm  (0.6  in)  long,  keeled 
on  the  back,  with  wart-like  projections 
without  any  prickles.  Plagiobothrys 
greenei,  P.  lithocarjms,  P.  mollis  var. 
vestitus.  P.  stipitatus.  and  P.  tener  have 
ranges  that  overlap  with  that  of 
Plagiobothrys  strictus  and  occur  in 
similar  habitats,  but  they  do  not 
resemble  P.  strictus  and  have  not  been 
found  at  the  known  P.  strictus  sites  (J. 
Callizo,  in  Utt.  1996). 

Plagiobothrys  strictus  is  found  in 
pools  and  swales  adjacent  to  and  fed  by 
hot  springs  and  small  ge)rsers  in 
grasslands  within  an  elevation  range  of 
90  to  160  m  (300  to  500  ft).  Three 
historical  populations  occiured  within  a 
3' km  (2  mi)  radius  of  Calistoga,  Napa 
County,  Califbmia.  One  population  was 
extirpated  by  urt>anization  and 
agricultural  land  conversion.  Of  the  two 
remaining  populations  of  P.  strictus,  one 


occurs  near  a  geyser  and  some 
undeveloped  tiiennal  hot  springs  while 
the  other  occurs  at  the  airport  in  the  city 
of  Calistoga.  The  combined  area  of  the 
two  remaining  populations  is  less  than 
80  square  meters  (m^)  (900  square  feet 
(ft^))  (CNPS  1990).  The  overall  trend  for 
Calistoga  allocarya  [Plagiobothrys 
strictus)  is  one  of  decline  (CDFG  1991). 
The  species  is  threatened  by 
recreational  activities,  airport 
maintenance,  urbanization,  and  random 
events.  Both  populations  are  on  private 
land  and  neither  is  protected. 

Alan  BeeUe  first  aescribed  Poa 
napensis  in  1946  from  specimens  that 
he  collected  in  a  meadow  moistened  by 
seepage  from  hot  springs,  3  km  (2  mi) 
north  of  Calistoga  at  Myrtiedale  Hot 
Springs,  Napa  County,  California.  This 
treatment  was  retained  by  Soreng 
(1903).  Poa  napensis  is  an  erect,  tnfted 
perennial  bunchgrass  in  the  grass  family 
(Poaceae)  that  grows  to  1  dm  (4  in)  in 
height.  Leaves  are  folded,  stiffly  erect,  1 
mm  (0.04  in)  wide,  with  the  basal  leaves 
20  cm  (8  in)  long  and  upper  stem  leaves 
to  15  cm  (6  in)  in  length.  A  few  stiff, 
erect  flowering  stems  appear  in  May  and 
grow  7  dm  (27  in)  in  height.  Flower 
clusters  occur  as  a  pale  green  to  purple, 
condensed,  oblong-oval  panicle  10  to  15 
cm  (4  to  6  in)  long  and  2  to  5  cm  (0.8 
to  2.0  in)  wide.  Poa  napensis  most 
closely  resembles  P.  unilateralis  (ocean 
bluff  bluegrass),  but  differs  in  leaf  and 
panicle  form  and  habitat. 

Poa  napensis  is  found  in  grasslands 
and  moist,  alkaline  meadows  fed  by  hot 
springs.  The  elevation  range  of  this 
plant  is  100  to  120  m  (340  to  400  ft) 
within  a  radius  of  6  km  (4  mi)  of 
Calistoga.  Historically,  the  range  of  this 
plant  has  been  diminished  by  the 
development  of  recreational  hot  springs 
and  the  growth  of  the  town  of  Calistoga. 
Only  two  populations  of  the  species  are 
known  to  exist,  one  near  Myrtiedale  Hot 
Springs  which  is  restricted  to  a  100  m^ 
(1.100  ft2)  area,  and  a  second  smaller 
population  of  100  plants  nearby  (CDFG 
1979).  Both  populations  of  P.  napensis 
dep>end  on  moisture  from  adjacent  hot 
springs  or  siuface  runoff.  Any  action 
that  would  alter  the  hydrology  or  flow 
from  these  hot  springs  would  be 
detrimental  to  these  populations  (CDFG 
1979).  The  trend  for  Napa  bluegrass  is 
one  of  decline  (CDFG  1991).  Poa 
napensis  is  threatened  by  recreational 
activities,  airport  maintenance, 
urbanization,  and  random  events  (CNPS 
1987, 1990;  J.  Ruygt,  in  Utt.  1993;  J. 
Ruygt,  pers.  comm.  1996).  Both  extant 
populations  are  located  on  private  land 
and  are  not  protected. 

Peter  Rubtzoff  (1961)  described 
Alopecurus  aequalis  var.  sonomensis 
based  on  a  specimen  collected  in  1955 
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in  Guemeville  Marsh,  Sonoma  County. 
California.  S(>ecimens  assignable  to  this 
taxon  were  collected  as  early  as  1880  in 
Sonoma  and  Marin  counties,  but  had 
been  identified  as  Alopecurus  aequaUs 
Sobol.,  a  circumboreal  foxtail  grass 
found  as  for  south  as  adjacent 
Mendocino  County.  These  sp>ecimens, 
however,  deviated  considerably  fix)m 
tjrpical  A.  aequalis  and  were  identified 
by  Rubtzoff  as  A.  aequalis  var. 
sonomensis.  Although  William  Crins 
(1993)  only  referred  to  this  variety  in 
passing  in  a  discussion  of  the  species, 
its  varietal  status  adequately  reflects  its 
morphological  and  ecological  attributes 
mid  it  is  considered  to  be  a  distinct 
variety  (William  Crins,  Ontario  Ministry 
of  Natural  Resources,  in  Utt.  1993). 

Alopecurus  aequaUs  var.  sonomensis 
is  a  tufted  perennial  in  the  grass  fomily 

"  (Poaceae)  Uiat  reaches  30  to  75  cm  (12 
to  30  in)  in  height.  The  stems  are  mostiy 
erect  and  either  straight  or  weakly  bent 
near  the  base.  The  leaf  blades  are  up  to 
7.5  mm  (0.3  in)  wide.  The  panicle  is  2.5 
to  9.0  cm  (1.0  to  3.5  in)  long  and  4  to 
8  mm  (0.1  to  0.3  in)  wide.  'Hie  spikelets 
are  usually  tinged  violet-gray  near  the 
tip.  The  awn  (brisUelike  part)  is  straight, 
and  exceeds  the  lemma  body  by  1.0  to 
2.5  mm  (0.04  to  0.1  in).  This  variety  is 
distinguished  from  A.  aequalis  var. 
aequalis  by  its  more  robust,  upright 
appearance,  generally  wider  panicle, 
violet-gray  tinged  spikelets,  and  longer 
awn  (Rubtzoff  1961;  William  Crins. 
Ontario  Ministry  of  Natural  Resources, 
in  Utt.  1993). 

When  the  proposed  rule  was  written, 
Alopecurus  aequaUs  var.  sonomensis 
was  known  from  five  natural    ' 
populations.  Three  of  the  sites,  in 
Sonoma  County,  were  privately  owned, 
and  two  sites  were  on  Federal  land 
within  Point  Reyes  National  Seashore 
(PRNS)  in  Marin  County  (CNDDB  1993; 
Virginia  Norris,  CNPS,  Marin  Chapter, 
in  Utt.  1993).  Three  more  natural  sites  in 
Marin  County  have  since  been 
ideqlified.  Two  are  on  Federal  land 
withm  PRNS,  and  the  third  is  a  private 
inholding  within  the  PRNS  (CNDDB 
1996;  V.  Norris,  in  Utt.  1995;  Robert 
Soost.  CNPS,  Marin  Chapter,  in  Utt. 
1996).  One  of  the  newly  discovered 
populations  was  initially  thought  to  be 
the  result  of  seeds  washed  down  fit)m 
a  reintroduced  population,  but  it  is  now 
considered  a  natural  popiilation  (V. 
Norris,  in  Utt  1995).  All  populations 
occur  in  moist  soils  in  permanent 
freshwater  marshes  between  6  and  210 
m  (20  and  680  ft)  in  elevation. 
Alopecurus  aequalis  var.  sonomensis 

was  known  historically  frt>m  16 
populations.  The  historical  range  of  the 

taxon  was  approximately  48  km  (30  mi), 

extending  north  from  Point  Reyes 


Peninsula  to  Guemeville  and  east  to 
Cunningham.  Although  fewer  sites  are 
now  present,  the  range  of  the  species 
has  changed  litUe.  The  numbers  of 
populations  of  this  species  are  declining 
due  to  competition  from  invasive  plant 
species,  trampling  and  grazing  by  cattie, 
and  low  reproductive  success.  Three 
attempts  to  reintroduce  the  species  in 
the  PRNS  have  failed  (CNDDB  1996;  V. 
Norris,  in  Utt.  1995).  The  proposed  rule, 
published  August  2, 1995  (60  FR 
39314),  stated  that  one  attempt  was 
destroyed  by  a  flash  flood  in  1993.  It  is 
now  thought  that  the  affected 
population  was  a  natural  population 
and  not  a  reintroduction.  This 
population  reestablished  and  contained 
15  plants  in  1994  and  13  in  1995  (V. 
Norris,  in  Utt.  1995). 

The  number  of  individuals  in 
populations  ot  Alopecurus  aequalis  var. 
sonomensis  may  fluctuate  markedly 
between  years.  The  largest  population 
recorded  in  recent  years  was  about  600 
plants  in  1995;  this  population  dropped 
to  about  100  plants  in  1996  (V.  Norris, 
in  Utt.  1995;  R.  Soost,  in  Utt.  1996).  A 
population  in  Sonoma  County  reported 
to  have  150  individuals  in  1987  had 
dropped  to  only  4  plants  by  1994  (V. 
Norris,  in  Utt.  1995).  Most  often, 
populations  of  A.  aequaUs  ssp. 
sonomensis  have  about  100  or  fewer 
individuals  (CNDDB  1996). 

Liberty  Bailey  (1889)  described  Corex 
albida  based  on  a  specimen  collected  by 
John  Bigelow  in  1854  on  Santa  Rosa 
Creek,  Sonoma  County,  California. 
Specimens  of  the  plant  collected  by 
John  T.  Howell  and  John  W.  Stacey  in 
1937  were  described  as  C.  sonomensis 
(Stacey  1937),  but  Howell  (1957)  later 
stated  that  the  type  specimen  of  C. 
albida  had  been  misinterpreted  by 
Stacey  and  others  and  that  C. 
sonomensis  is  a  synonjmi  of  C.  albida. 
Howell's  interpretation  continues  to  be 
accepted  (Mastrogiuseppe  1003). 

Carex  albida  is  a  loosely  tiifted 
perennial  herb  in  the  sedge  family 
(Cyperaceae).  The  stems  are  triangular, 
4  to  6  dm  (1.3  to  2.0  ft)  tall,  erect,  and 
longer  than  the  leaves.  The  leaves  are 
flat  and  3  to  5  cm  (1  to  2  in)  wide  with 
closed  sheaths.  The  inflorescence 
consists  of  4  to  7  ovoid  or  obovoid  to 
oblong  spikelets  8  to  18  mm  (0.3  to  0.7 
in)  long.  The  achenes  (frnits)  are  three- 
sided  when  mature.  The  sacs  (perigynia) 
surrounding  the  achenes  are  light  green 
to  yellow-green  when  mature  and  3.0  to 
4.5  mm  (0.1  to  0.2  in)  long.  Several  traits 
distinguish  C.  albida  from  other  closely 
related  sedges.  Conex  albida  has 
inflorescences  with  staminate  flowers 
above  the  pistillate  flowers,  especially 
on  the  terminal  inflorescence,  lateral 
spikelets,  and  leaves  that  are  shorter 


than  the  stems  and  3  to  5  mm  (0.1  to  0.2 
in)  wide.  Some  individuals  of  Carex 
lemmonii  resemble  C.  albida,  but  differ 
in  perigynia  and  finit  size,  or  in  other 
respects. 

Carex  albida  was  thought  to  be  extinct 
hut  is  now  known  frvm  a  single 
population  discovered  in  1987.  Carex 
albida  was  knowni  historically  from  four 
other  locations  including  the  type 
locality  on  Santa  Rosa  Creek  and  three 
additional  populations  in  two  marshasr 
all  in  Sonoma  County.  The  marsh 
containing  C.  albida  at  the  Santa  Rosa 
Creek  site  was  destroyed  in  the  1960'8 
by  chaimelization  and  other  alterations 
to  Santa  Rosa  Creek  (Betty  Cuggolz, 
CNPS.  Milo  Baker  Chapter,  in  Utt.  1993). 
A  second  marsh  has  l)een  used  for 
cannery  waste  disposal  since  1971, 
causing  the  probable  loss  of  the 
population  (CNDDB  1996).  At  the  thiid 
marsh,  one  of  the  two  historical 
populations  has  not  been  seen  since 
1951.  Access  to  the  other  population  has 
been  denied  by  the  landowner,  and  the 
presence  of  the  plant  has  not  been 
confirmed  since  1976.  This  marsh  has 
become  drier  in  recent  years  because  the 
addition  of  wells  and  other  construction 
has  altered  the  marsh  hydrology,  and  it 
likely  no  longer  supports  the  species  (B. 
Guegolz,  in  Utt.  1093). 

The  only  extant  population  of  C. 
albida^  found  in  a  sphagniun  bog, 
between  45  and  60  m  (150  and  200  ft) 
in  elevation.  The  [>opulation  contains 
about  1,000  plants  and  occurs  on  private 
property  in  Sonoma  County  (CDFG 
1993a,  CNDDB  1996).  Carex  albida  is 
threatened  by  potential  alteration  of 
hydrology  from  changes  in  land  use  or 
potential  distiuhance  from  a  proposed 
wastewater  treatment  project, 
competition  from  invasive  species, 
potential  disturbance  &x)m  repair  or 
alteration  of  a  nearby  state  highway,  and 
random  events. 

F.  Harlan  Lewis  and  Margaret  Lewis 
(1953)  described  Clarkia  imbricata  bam 
specimens  they  collected  on  July  10, 
1951,  along  Vine  Hill  Road,  Sonoma 
Coimty.  Tbds  treatment  continues  to  be 
accepted  (I>ewis  1993).  Clarkia 
imbricata  is  an  erect.  Annual  herb  in  the 
evening-primrose  family  (Onagraceae). 
The  stems  grow  to  6  dm  (2.5  ft)  tall, 
unbranched  or  with  nimierous  short 
branches  in  the  upper  parts.  This  plant 
is  densely  leafy,  with  entire,  lanceolate 
leaves  2.0  to  2.5  cm  (0.8  to  1.0  in)  long 
and  4  to  7  mm  (0.2  to  0.3  in)  broad  that 
are  ascending  and  overlapping.  The 
showy  inflorescences  appear  from  June 
through  July.  The  flowers  are  grouped 
closely  together  and  each  flower  has  a 
conspicuous  funnel-shaped  tube  at  its 
base.  Each  flower  has  four  fon-shaped, 
lavender  petals  2.0  to  2.5  cm  (0.6  to  1.0 
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in)  long  with  a  V-sfaaped  purple  spot 
extending  from  the  middle  to  the  upper 
qmrg'"  of  the  petal.  Clarkia  purpurea 
ssp.  vinunea  is  the  only  other  Qarkia 
taxon  with  which  C.  imbricata  can  be 
confused.  Clarkia  purpurea  ssp.  viminea 
has  a  much  shorter,  funnel-shaped  tube 
and  does  not  have  the  relatively  broad, 
ascending,  overlapping  leaves  of  C. 
imbricata. 

Clarkia  imbricata  has  never  been 
known  to  be  common.  Unsuccessful 
searches  for  this  plant  at  its  type  locality 
have  been  made  since  1974  (B.  Guggolz, 
in  litL  1993).  This  taxon  is  only  known 
from  two  populations,  one  natural  and 
one  planted  in  a  preserve,  found  in 
sandy  grasslands  in  Sonoma  County. 
The  natural  population  was  the  source 
for  cuttings  that  were  transplanted  into 
the  0.6  ha  (1.5  ac)  preserve  in  1974.  The 
two  populations  are  1.2  km  (0.75  mH 
apart,  have  an  elevation  range  of  60  to 
75  m(200  to  250  ft),  and  occur  on 
private  land.  The  natural  population 
contains  2,000  to  5.000  plants  and 
occurs  on  an  open,  fiat  grassland 
suixounded  by  a  variety  of  introduced 
trees  and  shrubs.  The  planted 
population,  located  in  a  preserve  OMmed 
and  managed  by  the  CNPS,  has 
fluctuated  between  200  and  300  plants. 
Plants  have  recently  expanded  onto  an 
adjacant  parcel  of  private  land  to  the 
east,  where  70  to  100  plants  were  found 
in  1993.  The  planted  population  is 
thi— Iniiiiil  by  damage  associated  with 
tnspassers  collecting  other  rare  plants 
found  in  the  preserve,  while  the  natiiral 
population  is  at  risk  due  to  proposed 
land  use  conversion  (B.  Guggolx,  in  Utt. 
1993).  Both  populations  are  also 
susceptible  to  adverse  impacts  from 
random  events. 

Lawrence  Beane  and  Albert  M. 
Vollmer  &rst  collected  Lilium 
pardalinum  ssp.  pitkinense  on  July  20, 
1954,  in  Sonoma  County.  California. 
Beane  (1955)  described  the  plant  as 
Lilium  pitkinense.  Mark  Skinner  (1993) 
subsequently  treated  the  plant  as  a 
subspecies  of  L  pardalinum. 

Lilium  pardalinum  ssp.  pitkinense  is 
an  herbaceous,  rhizomatous 
{underground  stem)  petennial  in  the  lily 
family  (Liliacoae).  The  slender,  erect 
stems  reach  1  to  2  m  (3  to  6  ft)  in  height 
Leaves  are  yellow-green,  up  to  14  cm 
(5.5  in)  long,  and  1  to  2  cm  (0.4  to  0.8 
in)  wide.  The  leaves  are  generally 
scattered  along  the  stem,  but  in  some 
plants  occur  in  2  or  3  whorls  of  3  to  6 
leaves  near  the  middle  of  the  stem.  The 
inflorescence  is  a  tenninal  raceme.  The 
flowers  are  large,  showy,  and  nodding. 
The  petals,  which  are  reflexed  from  the 
Biiddle.  are  red  at  the  outer  edge 
changing  to  yellow  at  the  center  with 
small,  deep  maroon  dots  mostly  within 


the  yellow  zone.  Anthers  (pollen- 
bearing  part  of  the  stamen)  are  purple- 
brown.  The  fruit  is  an  elliptical  capsule 
containing  many  rounded  seeds  (CDFG 
1993b).  The  species  flowers  from  June  to 
July.  Lilium  pardalinum  ssp.  pitkinense 
is  distinguished  from  L.  pardalinum  ssp. 
pardalinum  by  generally  shorter  petals 
and  anthers. 

Li  limn  pardalinum  ssp.  pitkinense 
grows  only  in  permanently  saturated, 
sandy  soils  in  freshwater  marshes  and 
wet  meadows  that  are  35  to  60  m  (115 
to  200  A)  in  elevation.  Qoly  three 
populations  of  L.  pardalinum  ssp. 
pitkinense  at  two  sites  were  recorded 
historically.  All  three  populations  are 
on  private  land  within  a  distance  of  13 
km  (8  mi)  in  Sonoma  County.  Access  to 
one  of  the  sites  has  been  denied  by  the 
landowner  since  1975  (CNPS  1968a).  As 
a  result,  the  status  of  this  population  has 
not  been  confirmed,  but  it  is  presiuned 
to  be  extant.  Two  populations  occur  at 
a  second  site.  The  size  of  these 
populations  has  declined  due  to  loss  of 
habitat  from  urbanization  and 
competition  with  blackberries  [Rubus 
spp.)  (CDFG  1993b).  About  300 
individual  plants  remain  on  these  two 
sites  (B.  Guggolz,  pers.  comm.  1996). 
Collection  of  plants,  seeds,  and  bulbs  for 
horticultural  use,  competition  from 
invasive  plant  species,  potential 
disturbance  from  a  proposed 
subdivision,  trampling  and  herbivory  by 
livestock  and  wildlife  and  random 
events  threaten  this  species  (Lynn 
Lozier,  The  Nature  Conservancy  (TNC), 
in  litt  1990;  CDFG  1993b:  B.  Gu^lz, 
pers.  comm.  1993, 1996). 

Edward  L.  Greene  (1897)  first 
described  Sidalcea  oregana  ssp.  valida 
in  June,  1894.  based  on  material  be 
collected  from  Knight's  Valley.  Sonoma 
County.  California.  Since  then,  this 
taxon  has  been  known  as  S.  maxima 
(Baker),  S.  oregana  var.  spicata  (Jepson), 
S.  eximia  (Baker)  and  S.  spicata  ssp. 
valida  (Wiggins)  (CNPS  1988b).  C  L 
Hitchcock  (1957)  studied  the  genus 
Sidalcea  and  recognized  four 
subspecies,  including  S.  oregana  ssp. 
valida,  a  treatment  accepted  by  Steven 
mil  (1993). 

Sidalcea  oregana  ssp.  valida  is  a 
perennial  herb  in  the  mallow  family 
(Malvaceae).  The  plants  are  1  to  2  m  (3 
to  6  ft)  tall.  The  leaves  are  rounded. 
Lower  leaves  have  5  to  7  shallow  lobes; 
upper  leaves  are  generally  smaller  and. 
dii^ed  into  3  to  5  entire,  lanceolate 
s^ments.  The  compound  inflorescence 
consists  of  densely  flowered,  spike-like 
racemes  2  to  5  cm  (0.8  to  2.0  in)  long. 
Petals  are  1.0  to  1.5  cm  (0.4  to  0.6  in) 
long,  notched  at  the  apex,  and  deep 
pink-mauve.  The  flowers  appear  from 
late  June  to  September.  Sid(Ucea 


oregana  ssp.  valida  diffiars  from  S. 
oregana  ssp.  eximia  in  having  a  hairless 
calyx. 

Sidalcea  oregana  ssp.  valida  has 
never  been  recorded  as  abundant  and 
only  two  occurrences  are  known.  These 
occurrences  are  about  29  km  (18  mi) 
apart  in  Sonoma  County,  California. 
Both  are  on  private  land.  Sidalcea 
oregana  ssp.  valida  inhabits  freshwater 
marshes  approximately  150  m  (490  ft)  in 
elevation.  One  population  covers  less 
than  0.1  ha  (0.25  ac),  and  was  reported 
to  have  fewer  than  100  plants  in  1979 
(CDFG  1987)  and  approximately  60 
plante  in  1993  (Nick  Wilcox.  State 
Water  Resources  Control  Board,  pers. 
comm.  1993).  The  other  population 
contained  appnudmataly  70  individuals 
in  1993  (Aim  Howald.  CDFt;.  pers. 
comm.  1993).  Both  populations  are 
adversely  affected  by  trampling  and 
reduced  seed  set  resulting  from  cattle 
grazing  (CNPS  1988b).  The  potential 
alteration  of  the  hydrology  of  one  site 
due  to  urbanization  and  water 
withdrawal  poses  a  threat  to  the  species 
(A.  Howald.  pers.  comm.  1993).  The 
plants  may  also  suffer  from  competition 
by  common  tule  [Scirpus  acutus)  and 
yellow  star-thistle  [Centaurea 
solstitialis],  and  from  periodic 
maintenance  of  a  local  aqueduct  located 
in  the  marsh  (A.  Howald,  pers.  conun. 
1993).  This  species  is  also  susceptible  to 
adverse  impacts  from  random  events. 

Edward  L  Greene  (1891)  described 
Trifolium  amoenum  from  specimens 
that  he  collected  near  Vanden,  Solano 
County.  California,  in  1890.  This 
treatment  was  retained  by  Duane  Isely 
(1993).  Historically,  this  species  has 
been  found  in  a  variety  of  habitats 
including  low,  wet  smrales,  grasslands, 
and  grassy  hillsides  up  to  310  m  (1.020 
ft)  in  elevation.  This  annual  plant, 
which  is  a  member  of  the  pea  family 
(Fabaceae),  is  hairy,  erect,  and  grows  to 
1  to  6  dm  (4  to  27  in)  in  hei^L  The 
leaves  are  pinnately  compound,  widely 
obovate,  and  2  to  3  cm  (0.8  to  1.2  in) 
long.  The  flowers,  which  are  purpl^ 
with  white  tips,  are  12  to  16  mm  (0.5  to 
0.6  in)  long  and  occur  in  dense,  round 
or  ovoid  heads,  2  to  3  cm  (0.8  to  1.2  in) 
long.  Flowers  appear  from  April  to  June. 
Trifolium  amoenum  is  similar  in 
appearance  to  T.  macraei,  but  is 
generally  larger  and  the  flowers  lack 
subtending  Imcts. 

The  historical  range  of  Trifolium 
amoenum  was  from  the  western  edge  of 
the  Sacramento  Valley  in  Solano 
County,  west  and  north  to  Marin  and 
Sonoma  counties,  where  many  sites 
were  presumed  extirpated  by  urban  and 
agricultural  development  (Q^PS  1977). 
Until  1993.  Trifolium  amoenum  was 
considered  extinct  However,  one 


locality  was  discovered  in  1993  and  a 
second  in  1996.  In  1993,  Peter  Connors, 
Bodega  Marine  Laboratory,  discovered  a 
single  Trifolium  amoenum  plant  in 
Sonoma  County.  The  land  on  which  this 
plant  was  found  is  private  (CNDDB 
1996),  and  at  the  time  of  writing  of  the 
proposed  rule  the  land  was  for  sale 
(Peter  Connors,  Bodega  Marine 
Laboratory,  pers.  comm.  1994).  No 
plants  were  found  at  the  site  in  1994  or 
1995,  and  the  site  has  now  been 
developed  (P.  Connors,  pers.  comm. 
1996).  The  only  known  extant 
population  of  T.  amoenum  is  that  found 
in  1996.  This  population  consists  of 
about  200  plants  growing  on  two 
residential  lots  in  Marin  County.  One  lot 
has  a  house  on  it,  and  a  house  is  being 
built  on  the  other,  both  landowners  are 
currently  cooperating  in  the 
conservation  of  the  species  on  their 
property  (P.  Connors,  pers.  comnL 
1996). 

In  1994,  Dr.  Connors  grew  18  plants 
in  cultivation  from  seed  produced  by 
the  single  plant  found  in  1993  (Connors 
1994).  These  plants  were  grown  to 
produce  seed  for  later  reintroduction 
efforts  (P.  Connors,  pers.  comm.  1994); 
the  seed  is  expected  to  be  viable  for 
decades  (P.  Connors,  pers.  comm.  1996). 
Should  additional  T.  amoenum  be 
found,  these  populations  would  likely 
be  threatened  by  urt>anization, 
competition  with  invasive  plants,  land 
conversion  to  agriculture,  livestock 
grazing,  and  random  events. 

Previous  Federal  Action 

Federal  government  actions  on  these 
nine  species  began  as  a  result  of  section 
12  of  tile  Act  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report,  designated  as  House 
Document  No.  94-51.  was  presented  to 
Congress  on  January  9. 1975,  and 
included  Astragalus  clarianus,  Carex 
albida,  Ckukia  imbricata.  Lilium 
pardalinum  ssp.  pitkinense  (as  L. 
pitkinense),  Plagiobothrys  strictos.  Poo 
napensis,  and  Trifolium  amoenum  as 
endangered  and  Sidalcea  oregana  ssp. 
valida  as  threatened.  The  Service 
published  a  notice  in  the  Jidy  1. 1975, 
Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  report  ot  die 
Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(petition  provisions  are  now  fouiui  in 
section  4(1^3)  of  the  Act)  md  of  its 
intent  to  review  the  status  of  the  plant 
taxa  named  therein.  The  above  eight 
taxa  were  iix:luded  in  the  July  1.  1975, 
notice.  On  June  16. 1976.  the  Sovice 
published  a  proposal  in  the  Federal 


Register  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  anc^  data  received 
'  by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1. 1975,  Federal 
Register  publication.  Astragalus 
clarianus,  Carex  albida,  Clarkia 
imbricata,  Lilium  pardalinum  ssp. 
pitkinense,  Poa  napensis,  and  Trifolium 
amoenum  were  included  in  the  June  16, 
1976,  Federal  Register  doaiment 

General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26,  1978, 
Federal  Register  publication  (43  FR 
17909).  The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  gnce  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  the  December  10, 
1979,  Federal  Register  (44  FR  70796), 
the  Service  published  a  notice  of 
withdrawal  of  the  June  16, 1976, 
proposal,  along  with  four  other 
proposals  that  had  expired. 

Tne  Service  published  a  Notice  of 
Review  for  plants  in  the  Federal 
Register  on  December  15,  1980  (45  FR 
82480).  This  notice  included 
Alopecurus  aequalis  var.  sonomensis, 
Astixigalus  clarianus,  Carex  albida, 
Clarkia  imbricata,  Lilium  pardalinum 
ssp.  pitkinense,  Plagiobothrys  strictus, 
Poa  napensis,  Sidalcea  oregana  ssp. 
valida,  and  Trifolium  amoenum  as  a 
Candidate  species.  On  November  28, 
1983,  the  Service  published  a 
supplement  to  the  Notice  of  Review  (48 
FR  53640).  This  supplement  changed 
Alopecurus  aequalis  var.  sonomensis. 
Astragalus  clarianus,  Plagiobothrys 
strictus,  Poa  napensis.  Sidalcea  oregana 
ssp.  valida,  and  Trifolium  amoenum  to 
category  2.  At  that  time,  category  2  taxa 
were  those  being  considered  for  possible 
addition  to  the  Federal  List  of 
Endangered  and  Threatened  Wildlife. 
Designation  of  category  2  species  was 
discontinued  in  the  February  28,  1996, 
Federal  Register  notice  (61  FR  7596). 

The  plant  notice  was  revised  again  on 
September  27, 1985  (50  FR  39526).  The 
candidate  status  of  eight  of  the  plant 
species  remained  unchanged  in  this 
notice.  Trifolium  amoenum  was 
indicated  as  being  possibly  extinct 
Another  revision  of  the  plant  notice  ¥vas 
published  on  February  21,  1990  (55  FR 
6184).  In  this  revision,  Astirigalus 
clarianus,  ^agiobothrys  strictus,  Poa 
napensis,  and  Sidalcea  oregana  ssp. 
valida  were  designated  as  Candidates. 
The  Service  made  no  changes  to  the 
statiis  of  any  of  the  nine  species  in  the 


plant  notice  published  on  September  30, 
1993  (58  FR  51144).  The  Service 
approved  Candidate  status  for 
Alopecurus  aequahs  var.  sonoirtensis  on 
August  26, 1993.  However,  the  stattis 
change  was  inadvertently  not  published 
in  the  plant  notice  published  on 
September  30,  1993.  After  the 
publication  of  that  notice,  the  Service 
received  information  that  Trifolium 
amoenum  had  been  rediscovered 
(Connors  1994). 

In  the  August  2,  1995,  Federal 
R^jister,  the  Service  published  a 
proposed  rule  to  list  the  nine  plant 
species  as  endangered,  and  invited 
public  comment  (60  FR  39314). 
Processing  of  the  proposed  rule  was 
delayed  by  a  congressional  moratorium 
on  activities  associated  with  final 
listings  from  April  10, 1995,  through 
April  26,  1996.  After  the  moratorium 
was  lifted,  the  Service  reopened  the 
comment  period  and  scheduled  a  public 
hearing  on  September  11, 1996  (61  FR 
47856). 

Sectidh  4(b)(3KB)  of  the  Act  requites 
the  Secretary  to  make  findings  on 
pending  petitions  within  12  months  of 
their  receipt  Section  2(bXl)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13,  1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Astragalus  clarianus,  Carex 
albida,  Clarkia  imbricata,  Lilium 
pardalinum  ssp.  pitkinense, 
Plagiobothrys  strictus,  Poa  napensis, 
Sidalcea  oregana  ssp.  valida,  and 
Trifolium  amoenum  because  the  1975 
Smithsonian  report  had  been  accepted 
as  a  petition.  The  Service  found  that  the 
petitioned  listing  of  those  eight  species 
was  warranted  but  precluded  by  other 
highra'  priority  listing  actions.  This 
finding  was  reviewed  annually  in 
October  from  1983  through  1994. 
Publication  of  the  proposed  rule  on 
August  2, 1995  (60  FR  39314), 
constituted  the  final  finding  fbr  the 
petitioned  action  for  these  species. 

The  processing  of  this  final  listing 
rule  conforms  with  the  Service's  final 
listing  priority  guidance  made  final  on 
December  5,  1996  (61  FR  64475).  The 
guidance  clarifies  the  order  in  which  the 
Service  will  process  rulemakings 
following  two  related  events,  the  lifting, 
on  April  26, 1996,  of  the  moratoriimi  on 
final  listings  imposed  on  April  10, 1995 
(Pub.  L.  104-^)  and  the  restoration  of 
significant  funding  for  listing  through 
passage  of  the  omnibus  budget 
I'econciliation  law  on  April  26.  1996, 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  The  guidance  calls  for 
giving  bluest  priority  to  Kanitling 
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emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  statiis  of  proposed  listings. 
A  lower  priority  is  assigned  to  resolving 
the  conservation  status  of  candidate 
species  and  processing  administrative 
findings  on  petitions  to  add  species  to 
the  lists  or  reclassify  species  from 
threatened  to  endangered  status  (Tier  3). 
The  lowest  priority  actions  are  in  Tier 
4,  a  category  which  includes  processing 
critical  habitat  determinations, 
delistings,  or  other  types  of 
reclassifications.  Processing  of  this  final 
rule  is  Tiw  2  action. 

Summary  of  QuBmeafs  and 
Eecommendationa 

In  the  August  2, 1995,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  would  contribute  to  the 
development  of  a  final  determination  on 
the  proposed  listing.  A  65-day  comment 
period  closed  on  October  9,  1995. 
Appropriate  Federal  and  State  agencies, 
county  and  city  governments,  scientists, 
and  interested  parties  were  contacted 
and  requested  to  conunent.  The  Service 
publishsd  notices  in  the  S4arm 
Independent  Journal,  Mill  Valley  Pacific 
Sun,  Santa  Rosa  Press  Democrat,  Ross 
Valley  Reporter,  San  Francisco 
Chronicle  and  San  Francisco  Examiner 
on  August  9,  1995,  in  the  Napa  Register 
on  August  10, 1995.  and  in  the  Napa 
County  Record  and  Petaluma  Argus- 
Courier  on  August  11, 1995,  inviting 
general  public  comment.  In  response  to 
the  publication  of  the  proposed  rule,  the 
S<Hioma  County  Farm  Bureau.  Santa 
Rosa.  California,  requested  a  public 
hearing  in  one  of  2  letters  each  dated 
August  28.  1995. 

Following  the  lifting  of  the  listing 
moratorium,  the  comment  period  was 
reopened  on  September  11, 1996,  for  35 
days,  closing  on  October  15, 1996.  Upon 
the  reopening  of  the  comment  period, 
the  Service  again  contacted  interested 
parties,  and  published  notices — in  the 
Petaluma  Argus-Courier  on  September 
17. 1996,  in  the  Marin  Scope  and  Mill 
Valley  Pacific  Sun  on  September  18, 
1996.  and  in  the  Marin  Independent 
Journal,  Napa  Register,  and  Santa  Rosa 
Press  Democrat  on  September  19, 
1996 — inviting  general  public  comment 
and  announcing  the  scheduling  of  a 
public  hearing.  A  public  hearing  was 
held  at  the  Best  Western  Novato  Oaks 
Inn  in  Novato,  California,  on  October  3, 
1996.  The  hearing  was  attended  by 
approximately  20  people,  of  whom  nine 
presented  oral  or  written  testimony. 

In  accordance  with  Service  peer 
review  policy  published  on  July  1, 1994, 
(59  FR  34270).  the  Service  sent  copies 


of  the  proposed  rule  to  one  ecologist 
who  works  for  a  university,  two  plant 
ecologists  who  work  for  State  agencies, 
eight  university  professors  who  are 
species  experts,  and  six  other  species 
experts.  The  Service  received  one 
response,  from  a  species  expert.  The 
conunents  received  in  this  response  did 
not  contain  any  new  information 
substantive  to  the  listing  determination. 
The  remaining  reviewers  did  not 
respond  to  the  Service. 

In  total,  24  individuals,  groups,  or 
agencies  submitted  comments, 
including  the  California  Department  of 
Parks  and  Recreation,  the  California 
Native  Plant  Society  (CNPS),  the  Marin 
and  the  S<moma  County  Farm  Bureaus, 
the  California  Cattiemrai's  Association, 
and  the  Washington  Legal  Foundation. 
Several  individuals  commented  more 
than  once.  Nine  commenters  supported 
the  proposed  action,  eight  op{K>sed  it  or 
expressed  reservations,  and  seven  did 
not  state  a  position.  Several  commenters 
provided  corrections  or  updated 
information  regarding  one  or  more  of 
the  species  proposed  for  listing.  The 
Service  has  incorporated  into  the  final 
rule  any  verifiable  new  information  that 
is  substantive  to  the  listing  decision. 

Written  comments  and  oral 
statements  presented  at  the  public 
hearing  and  received  during  the 
comment  periods  are  addressed  in  the 
following  summary.  Comments  of  a 
similar  nature  are  grouped  together  into 
general  iaaues.  These  issues  and  the 
Service's  responses  are  presented  below. 

Issue  1:  Several  commenters 
expressed  concern  that  listing  the  plants 
would  adversely  afiiact  the  economies  of 
Marin,  Sonoma,  and  Napa  counties,  or 
requested  the  Service  to  consider 
possible  economic  impacts. 

Service  Response:  Under  section 
4(b)(1)(A),  a  listing  determination  must 
be  based  solely  on  the  best  scientific 
and  commercial  data  available.  The 
legislative  history  of  this  provision 
clearly  states  the  intent  of  Congress  to 
"ensiue"  that  listing  decisions  are 
"based  solely  on  biological  criteria  and 
to  prevent  non-biological  considerations 
from  affecting  such  decisions,"  H.  R. 
Rep.  No.  97-835,  97th  Cong.  2d  Sess.  19 
(1982).  As  further  stated  in  the 
legislative  history,  "Applying  economic 
criteria  *  *  *  to  any  phase  of  the 
species  listing  process  is  applying 
economics  to  the  determinations  made 
uiuier  section  4  of  the  Act  and  is 
specifically  rejected  by  the  inclusion  of 
the  word  'solely'  in  this  legi^tion." 
H.R.  Rep.  No.  97-835,  97th  Cong.  2d 
Sess.  19  (1982).  Because  the  Service  is 
precluded  from  considering  economic 
impacts  in  a  final  decision  on  a 


proposed  listing,  the  Service  has  not 
examined  such  impacts. 

Issue  2:  One  commenter  stated  that 
the  Service  must  complete  a  Taking 
Implications  Assessment,  as  directed  by 
Prmidential  Executive  Order  12630, 
before  issuing  a  final  rule. 

Service  Response:  The  Attorney 
General  has  issued  guidelines  to  the 
Department  of  the  Interior  (Department) 
on  implementing  Executive  Order 
12630:  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights.  Under  these 
guidelines,  a  special  rule  applies  when 
an  agency  within  the  Department  is 
required  by  law  to  act  without 
exercising  its  usual  discretion,  that  is,  to . 
act  solely  upon  specified  criteria  that 
leave  the  agency  no  choice.  In  the 
present  context,  the  Service's  action 
might  be  subject  to  legal  challenge  if  it 
considered  or  acted  upon  economic 
information  in  reaching  a  listing 
decision. 

In  such  cases,  the  Attorney  General's 
guidelines  state  that  Taking 
Implications  Assessments  (TLAs)  shall 
be  prepared  after,  rather  than  before,  the 
agency  makes  the  decision  in  which  its 
discretion  is  restricted.  The  pmpose  of 
the  TIAs  in  these  special  circumstances 
is  to  inform  policy  makers  of  areas 
where  unavoidable  taking  exposures 
exist.  Such  TIAs  must  not  be  considered 
in  the  making  of  administrative 
decisions  that  must,  by  law,  be  made 
writhout  regard  to  their  economic 
impact.  In  enacting  the  Act,  Congress 
required  that  listings  be  based  solely  on 
scientific  and  commercial  data  showing 
whether  or  not  the  species  are  in  danger 
of  extinction,  llius,  by  law  and  by  U.S. 
Attorney  General  guidelines,  the  Service 
is  forbidden  to  conduct  TIAs  prior  to 
listing. 

Issue  3:  Several  commenters 
expressed  concern  that  farmers  and 
ranchers  would  be  restricted  in  their 
everyday  operations  by  listing  of  the 
nine  pUmt  species.  One  worried  that 
farmers  and  ranchers  would  be  subject 
to  criminal  prosecution  for  the 
accidental  taking  of  these  plants. 
Another  suggested  that  compensation 
should  be  provided  for  land  taken  out 
of  range  production. 

Service  Response:  The  Act  does  not 
restrict  the  taking  of  listed  plants  due  to 
otherwise  lawful  private  activities  on 
private  land.  Listing  the  nine  plants  as 
endangered  will  not  regulate  farming  or 
ranching  operations,  including  catUe 
grazing,  on  private  land.  Other  activities 
that  do  not  violate  the  taking 
prohibitions  of  section  9(a)(2)  of  the  Act 
are  discussed  further  imder  . 
"Conservation  Measures." 
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lissue  4:  Several  conmienters, 
including  representatives  of  the 
California  Cattiemen's  Association, 
Sonoma-Marin  Cattiemen's  Association, 
and  the  Marin  County  Farm  Bureau, 
stated  that  grazing  is  likely  to  be 
beneficial  to  the  nine  plant  species,  both 
as  a  land  use  alternative  to  urbanization 
and  other  land  uses,  and  in  reducing 
competition  from  other  plant  species, 
notably  nonnative  grasses.  One 
commenter  stated  that  there  is  no 
verifiable  evidence  of  a  relationship 
between  grazing  and  these  plants. 
Another  said  that  because  tiiere  is 
public  debate  about  the  effects  of 
grazing  on  land  and  vegetation,  littie 
scientific  basis  exists  for  claims  that 
grazing  is  a  threat  One  commenter 
asserted  that  the  Service  has  a  stroog 
bias  against  all  grazing. 

Service  Response:  Some  degree  of 
grazing  by  cattle  and  other  animals  is 
likely  to  be  beneficial  to  some  or  all  of 
the  nine  plant  species  addressed  in  this 
nde.  Evidence  that  heavy  grazing  is  a 
threat  to  some  of  the  species,  however, 
is  discussed  under  Factor  C.  The  Service 
is  not  opposed  to  grazing,  and  maintains 
that  best  grazing  management  practices 
are  compatible  with  many  natural 
resource  objectives. 

Issue  5:  Two  commenters  believed 
that  listing  would  allow  the  Service  or 
the  Galifomia  Department  of  Fish  and 
Game  to  intrude  upon  private  property 
to  search  for  the  listed  plants. 

Service  Response:  Listing  will  have  no 
such  effect.  The  Act  does  not  give  any 
person  or  government  agency  the  right 
to  trespass. 

Issue  6:  Several 'Commenters 
requested  an  extension  of  the  comment 
period  beyond  the  second  deadline  of 
October  15,  1996.  One  member  of  the 
Marin  County  Farm  Bureau  stated  that 
their  organization  had  not  had  adequate 
time  to  notify  their  membership  of  the 
public  hearing  regarding  the  proposed 
rule.  Other  commenters  requesteid 
additional  hearings  at  more  convenient 
places  and  times. 

Service  Response:  The  Service 
believes  that  the  conunent  period 
provided  was  adequate.  The  beginning 
of  this  section  reviews  the  Service's 
efforts  to  notify  the  public  of  the 
proposed  rule  regarding  these  nine 
plants.  In  addition  to  publication  in  the 
Federal  Register  and  public  notices 
appearing  in  several  local  and  regional 
newspapers,  the  Service  mailed  separate 
notifications  of  the  public  hearing  to 
species  experts,  other  individuals,  and 
Federal,  State,  and  county  entities, 
including  the  Marin  Coimty  Farm 
Bureau,  on  September  17, 1996.  The 
location  and  time  of  the  public  hearing 
was  selected  to  be  convenient  to  most 


citizens  living  around  populations  of 
the  proposed  plant  species. 

Issue  7;  One  commenter,  noting 
certain  errors  in  the  proposed  rule  and 
in  a  Service  press  release  on  the 
proposed  listing,  requested  an 
additional  public  hearing  after 
corrections  had  been  made. 

Service  Response:  One  purpose  of  the 
public  comment  period  is  to  seek 
feedback  on  the  accuracy  of  the 
information  in  the  proposed  rule; 
correction  of  errors  in  the  rule  does  not 
mandate  the  re-opening  of  public 
conunent  The  inacciuate  information  in 
the  Service's  press  release  dealt  only 
with  consequences  of  any  listing,  not 
with  information  or  procedures  relevant 
to  this  listing  determination.    • 

Issue  8:  One  commenter  questioned 
whether  all  appropriate  public  land  has 
been  surveyed  for  the  nine  plant 
species,  and  whether  the  species  can 
truly  be  listed  as  threaten^  by 
extinction  without  such  surveys.  She 
requested  that  the  listing  decision  be 
postponed  and  the  comment  period  be 
extended  until  such  surveys  have  been 
conducted.  Another  commenter  asserted 
that  the  Service  lacks  data  supporting 
the  likelihood  of  the  purported  threats 
to  the  species,  and  that  the  Service  has 
discussed  threats  that  do  not  exist  As 
examples,  the  commenter  stated  that  the 
water  level  of  Lake  Hennessey  has  not 
been  raised  such  that  it  completely 
inundates  a  population  of  Astragalus 
clarianus  and  that  Carex  albida  is  not 
grazed,  yet  the  Service  considers  these 
threats. 

Service  Response:  The  Act  requires 
the  Service  to  reach  its  decision  based 
on  the  best  scientific  and  commercial 
information  available.  The  Service 
believes  that  botanical  study  of  the 
appropriate  habitats  on  puUic  and 
private  lands  in  Marin,  Napa,  Sonoma, 
and  nearby  counties  has  been  adequate 
to  show  that  the  nine  plants  are  indeed 
extremely  rare.  The  threats  to  the 
species  (Uscussed  under  Summary  of 
Factors  Afiiecting  the  Species  are  also 
based  on  the  best  information  available, 
and  are  well  documented  or  reasonably 
foreseeable.  With  respect  to  the 
assertion  that  the  Service  has  identified 
threats  that  do  not  exist,  threats,  by 
general  definition,  are  descriptions  of 
events  that  have  not  yet  taken  place  but 
that  are  likely  to  occur  in  the  foreseeable 
futture. 

Issue  9:  One  conunenter  argued  it 
would  be  safer  to  engage  in  conservation 
actions  without  listing  the  lune  plants, 
since  Hating  could  provoke  malicious 
damage. 

Service  Response:  Factor  D  presents 
information  about  the  inadequacy  of 
existing  protections  for  the  nine  plant 


species.  Additional  protections  that  they 
will  receive  as  a  result  of  listing  are 
discussed  under  Available  Conservation 
Meesures.  The  Swvice  believes  that 
listing  these  nine  species  as  endangered 
under  the  Act  will  significantiy  reduce 
the  threats  to  their  continued  existence. 
Although  real,  the  Service  considers  the 
risk  of  malicious  damage  to  most  of 
these  plants  to  be  relatively  small, 
especially  for  the  species  that. are 
inconspicuous.  The  degree  of  risk, 
however,  will  increase  significantiy  if 
precise  maps  of  the  locations  of  these 
species  were  published.  This  aspect  is 
ddscussed  further  in  the  Critical  Habitat 
section. 

Issue  10:  One  commenter  asserted  that 
the  Service  has  not  given  proper 
considoation  to  data  provideid  by 
ranchers  and  other  landowners,  and  that 
the  Service  gives  much  more  weight  to 
the  information  provided  by  California 
Native  Plant  Society  volunteers.  He 
further  stated  that  references  to  grazing 
impacts  in  reports  to  the  Natural 
Diveriity  Database  maintained  by  the 
California  Department  of  Fish  and  Game 
are  inaccurate  and  biased  and  that  the 
volunteers  who  submit  these  reports 
lack  experience  in  range  management  or 
livestock  behavior. 

Service  Response:  The  Service 
considers  all  information  received  from 
all  sources.  No  group's  or  individual's 
information  receives  "more  weight" 
than  others.  Information  received  from 
all  sources  was  carefully  evaluated  in 
accordance  with  Service  policy  on 
information  standards  under  the  Act. 
published  on  July  1, 1994  (59  FR 
34271).  Criteria  for  what  information 
may  be  considered  are  discussed  in  the 
Stunmary  of  Factors  A£GBCting  the 
Species,  and  in  the  response  to  Issue  1. 
The  Service  has  checked  all  substantive 
information  for  accuracy,  and  believes 
that  the  information  included  in  this 
rule  is  reliable  and  credible  and 
represents  the  best  scientific  and 
commercial  information  available. 

Issue  1 1 :  One  commenter. 
representing  the  California  Cattlemen's 
Association,  commented  that  it  is  very 
unlikely  that  grazing  is  a  threat  to 
Lilium  pardalinum  ssp.  pitkinense,  in 
part  because  livestock  prefer  dry  areas 
to  the  bogs  and  marshes  in  which  this 
plant  grows. 

Service  Response:  Although  cattie 
prefer  dryer  areas,  they  will  enter  and 
graze  such  wet  areas,  especially  if  forage- 
in  the  surrounding  dry  areas  is  less 
attractive.  Evidence  of  cattie  and  other 
herbivores  grazing  on  Lilium 
pardalinum  ssp.  pitkinense,  is 
discussed  under  Factor  C., 
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Issue  12:  One  commenter  suggested 
that  the  nine  plants  may  be  naturally 
rare,  and  may  nevertheless  be  thriving. 

Service  Response:  Decisions  on  listing 
plants  and  animals  are  based  on  the 
threats  facing  the  species.  A  species  may 
be  determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  Gactors  described  in  section  4(a)(1) 
of  the  Act.  Evidence  that  the  nine  plants 
are  in  danger  of  extinction  in  all  or 
significant  portions  of  their  ranges  is 
discussed  under  Summary  of  Factors 
Affecting  the  Species. 

Issue  13:  One  commenter  noted  that 
the  proposed  rule  claimed  that  habitat 
for  Trifohum  amoenum  has  been  lost 
due  to  livestock  grazing  and  called  for 
the  Service  to  recognize  that  livestock 
grazing  does  not  permanently  alter  the 
landscape. 

Service  Response:  The  final  rule  has 
been  changed  to  clarify  that  proper 
grazing  generally  does  not  cause 
permanent  habitat  loss. 

Issue  14:  Two  commenters  suggested 
that  the  observation  in  the  proposed 
rtile  that  a  fenced  population  of  Lilium 
pardalinum  ssp.  pitkinense  continued 
to  suffer  from  herbivory  demonstrating 
that  something  other  than  domestic 
livestock  is  causing  the  damage. 

Service  Response:  The  Service 
maintains'  that  domestic  livestock  as 
well  as  other  vertebrate  and  invertebrate 
herbivores  are  capable  of  damaging 
these  plants  (see  Factor  C  and  response 
to  Issue  11). 

Issue  15:  One  commenter  said  that 
Alopecurus  aequalis  var.  sonomensis 
and  Trifolium  amoenum  might  prove  to 
have  agricultiual  value,  since  both  are 
palatable  to  cattle.  Alopecurus  aequalis 
var.  sonomensis  appears  tolerant  of 
some  grazing,  and  T.  amoenum  might 
renew  soil  fertility  and  provide  valuable 
forage  if  it  could  be  grown  in  sufficient 
quantity.  The  commenter  speculated 
that  these  species  could  be  seeded  to 
improve  pastures. 

Service  Response:  The  Service  will 
evaluate  these  points  as  it  plans  and 
implements  the  recovery  of  these 
species. 

Issue  16:  One  commenter  argued  that 
passive  preservation  of  individual 
species  is  ecologically  unsound  and  will 
not  ultimately  protect  biodiversity. 

Service  Response:  The  Service  notes 
that  habitat  protection  helps  conserve 
other  species  with  similar  habitat  needs 
contributing  to  the  biodiversity  of  the 
ecosystem.  Some  species  require  active 
management  and  the  Service  will 
address  this  in  the  recovery  plan. 

Issue  1 7:  One  commenter  asserted  that 
policies  calling  for  the  removal  of 
nonnative  species  are  based  on  outdated 
science,  that  normative  plants  have 


increased  the  biodiversity  of  California's 
annual  grasslands  and  that  these  alien 
species  do  not  threaten  the  ecological 
community  of  grasslands. 

Service  Response:  The  Service  has 
extensive  information  and  has  received 
a  large  number  of  comments  from 
fanners,  ranchers,  and  scientists, 
indicating  that  competition  from 
invasive  plants,  mostly  of  nonnative 
origin,  has  played  a  major  role  in  the 
decline  of  several  of  the  nine  plant 
species  and  is  a  continuing  and  serious 
threat  to  most  of  them.  This  information 
is  summarized  under  Factor  E. 

Issue  1 8:  One  commenter  stated  that, 
under  the  National  Environmental 
Policy  Act  (NEPA),  the  Service  must 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  this  rule. 

Service  Response:  For  the  reasons  set 
out  in  the  NEPA  section  of  this 
dociunent,  the  Service  has  determined 
that  the  rules  issued  under  section  4(a) 
of  the  Act  do  not  require  the  preparation 
of  an  EIS.  Coiuts  in  Pacific  Legal 
Foundation  v.  Andrus,  657  F.2d  829 
(6th  Circuit  1981).  held  that  an  EIS  is 
not  required  for  listing  under  the  Act. 
The  Sixth  Circuit  decision  noted  that 
preparing  an  EIS  on  listing  actions  does 
not  further  the  goals  of  NEPA  or  the  Act. 

Issue  19:  One  commenter  urged  the' 
Service,  in  the  event  of  listing,  to 
designate  critical  habitat  for  the  nine 
plant  species  with  a  consideration  of 
economic  impacts  of  such  designation 
required  by  law. 

Service  Response:  The  Service  has 
determined  that  the  designation  of 
critical  habitat  for  these  nine  plant 
species  is  not  prudent.  Please  refer  to 
the  "Critical  Habitat"  section  of  this  rule 
for  a  detailed  discussion  of  the  critical 
habitat  determination. 

Summary  of  Factors  Affoctiiig  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Alopecurus  aequalis  Sobol.  var. 
sonomensis  Rubtzoff  (Sonoma 
alopecurus),  Astragalus  darianus 
Jepson  (Clara  Hunt's  milk-vetch),  Carex 
albida  Bailey  (white  sedge),  Clarkia 
imbricata  Lewis  and  Lewis  (Vine  Hill 
clarkia).  Lilium  pardalinum  Kellogg, 
ssp.  pitkinense  (Beane  and  Vollmer)  M. 
Skinner  (Pitkin  Marsh  lily). 
Plapobotbrys  strictus  (Greene)  I.M. 
Johnston  (Calistoga  allocarya).  Poa 
napensis  Beetle  (Napa  bluegrass). 
Sidalcea  oregana  (Nutt.)  Gray  ssp. 
valida  (Greene)  C.L.  Hitchcock 
(Kenwood  Marsh  checker-mallow),  and 
Trifolium  amoenum  Greene  (showy 
Indian  clover)  should  be  classified  as 
endangered  species.  The  Service 


followed  procedures  found  at  section 
4(a)(1)  of  the  Act  and  regulations 
implementing  the  listing  provisions  of 
the  Act  (50  CFR  part  424)  in  reaching 
this  determination.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  nine  species  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range. 
Habitat  destruction  and  modification 
due  to  urbanization,  land  use  changes, 
or  alterations  in  hydrology  pose  the 
most  serious  threats  to  the  survival  of 
these  nine  plant  species. 

Astragalus  clananus  is  known 
currently  from  three  populations  in 
Napa  County  and  one  population  in 
Sonoma  County  (CNPS  1989,  CNDDB 
1996).  The  four  populations  face  a 
variety  of  threats  to  their  continued 
existence.  One  population  in  Napa 
County  was  reduced  in  size  when  the 
creation  of  Lake  Hennessey  in  the 
1950's  inundated  much  of  the  site  (L. 
Lozier,  pers.  conun.  1993).  The  City  of 
Napa  owns  the  lake  and  uses  Lake 
Hennessey  as  a  water  source.  Recentiy, 
the  City  of  Napa  conducted  a  feasibility 
study  on  the  raising  in  elevation  of  tbe 
dam  as  part  of  a  project  to  increase 
water  storage  for  the  city.  This  would 
have  raised  the  lake  level  and 
submerged  the  remnant  population  of  A. 
darianus  (J.  Ruygt,  CNPS,  in  litt.  1993). 
This  increased  water-storage  project  at 
Lake  Hennessey  is  currently  considered 
too  cosdy  (Don  Ridenhour,  Public 
Works  Dept,  City  of  Napa,  pers.  comm. 
1993).  However,  any  future  water 
storage  project  that  would  involve 
increasing  the  height  of  the  dam  and 
raising  the  level  of  Lake  Hennessey 
would  constitute  a  threat  to  the 
population  of  A.  darianus  that  lies 
along  the  lakeshore.  In  December  1990, 
this  remnant  population  was  nearly 
destroyed  when  dredge  spoils  bom.  the 
lake  were  placed  on  top  of  it  (A. 
Howald,  pers.  comm.  1993).  The  Qty  of 
Napa,  in  cooperation  with  CDFG, 
removed  most  of  the  dredge  spoils  and 
fenced  the  1  ha  (2  ac)  area,  placing  a 
gate  in  the  fence  for  fishing  access  to  the 
lake.  Ground  disturbance  caused  by 
dredge  spoil  removal  resulted  in 
proliferation  of  invasive  weeds  that 
further  threaten  the  site,  as  discussed 
below  under  Factor  E.  The  populatioa 
has  not  recovered  well  (J.  Ruy^,  pers. 
comm.  1996).  Eight  plants  of  A. 
darianus  were  counted  at  this  site  in 
1991,  325  plants  in  1992,  156  plants  in 
1993  (CDFG  1989;  J.  Ruygt,  in  litt.  1993). 
9  plants  in  1994  (CNDDB  1996),  and  15 
plants  in  1996  (].  Ruygt,  pers.  comm. 
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1996,  public  hearing  transcript).  The 
area  remains  a  favorite  fishing  access  to 
the  lake  and  receives  significant  use  by 
the  public  (CDFG  1989).  The  City  of 
Napa  has  repaired  damage  to  the  fence  - 
several  times  (A.  Howald,  pers.  comm. 
1993). 

Anodier  population  of  Astragalus 
darianus  occurs  in  Bothe  Napa  Valley 
State  Park.  Plant  niunbers  have  been 
reported  as  8  plants  in  1988,  220  plants 
in  1992, 101  plants  in  1993,  and  39 
plants  in  1996  on  a  1  ha  (2  ac) 
monitoring  site  (J.  Ruygt,  in  litt.  1993. 
pers.  comm.  1996,  public  hearing 
transcript).  The  larger  portion  of  the 
population  of  A.  darianus  outside  of  the 
monitoring  zone  occurs  sparsely  on  a  6 
iia  (15  ac)  area.  This  area  has  been 
partially  protected  by  placing  brush 
piles  neM  to  a  foot  trail  to  divert  people 
away  frt>m  the  population  (William 
Grummer,  Bothe  Napa  Valley  State  Park, 
California  Dept.  of  Parks  and  Recreation, 
pers.  comm.  1993).  The  general  plan  for 
the  park  indicates  a  campground  to  be 
placed  over  the  larger  portion  of  A. 
darianus,  but  the  Service  does  not 
consider  the  proposed  action  in  this 
plan  as  an  imminent  threat  because  of 
lack  of  funding  and  possible  revisions  to 
the  park  plan  (W.  Grununer,  pers. 
comm.  1993).  At  present,  no  specific 
plans  to  develop  a  campground  have 
been  made  (W.  Grummer,  pers.  comm. 
1996).  Although  the  campground 
development  may  be  relocated  away 
from  the  population  of  A.  darianus,  the 
Service  considers  that  increased 
recreational  ise  from  an'  additional 
campground  in  this  park  canatitutes  a 
potential  threat 

The  third  population  of  Astragalus 
darianus  occurs  near  the  City  of  Santa 
Rosa  in  eastern  Sonoma  County.  This 
population  was  estimated  at  2,100 
plants  in  1996  scattered  over  6  ha  (IS 
ac)  and  appears  stable  at  the  present 
time  (Saxon  Holt,  CNPS,  Milo  Baker 
Chapter,  pers.  comm.  1996).  It  is  on 
private  land  under 'a  voluntary 
protection  agreement  with  TNC. 
Upslope  and  adjacent  to  this  population 
is  the  454  ha  (1,350  ac)  approved  Saddle 
Mountain  subdivision  (J.  Ruygt,  in  litt. 
1993,  S.  Holt,  pers.  comm.  1996).  Soil 
erosion  from  proposed  road  and  pad 
construction  for  house  lots  potentially 
threatens  this  population  of  A.  darianus 
(J.  Ruygt,  in  litt.  1993).  Construction  of 
this  development  has  not  yet  begun  (S. 
Holt.  pers.  comm.  1996). 

The  fourth  population  of  Astragalus 
darianus  consisted  of  2,238  plants  in 
1993  scattered  over  less  than  2  ha  (5  ac) 
of  private  land  (J.  Ruygt,  in  litt.  1993). 
Feral  pigs  uprooted  a  substantial 
number  of  plants  during  1994;  the 
number  of  plants  at  this  site  has 


declined  in  1995  and  1996,  although 
this  decUoe  may  be  attributable  to 
factors  other  than  damage  by  pigs  (}. 
Ruygt,  pers.  comm.  1996,  public  hearing 
transcript). 

One  historical  occurrence  and  over  70 
percent  of  the  original  habitat  of 
Plagiobothrys  strictus  iiave  been 
extirpated  by  urbanization  and 
conversion  of  land  to  vineyards  (CNPS 
1990).  The  two  remaining  populations 
of  P.  strictus  are  threatened  by 
urbanization  (CNDDB  1996,  CNPS 
1990).  One  of  these  populations  occurs 
at  the  Calistoga  Airport,  where  about 
5,000  plants  were  counted  in  an  area  of 
about  180  m2  (2.000  ft^)  in  1994  (J. 
Ruygt,  pers.  comm.  1996,  public  hearing 
transcript).  The  number  of  individuals 
in  this  population  fluctuates 
considerably,  perhaps  due  to  variations 
in  spring  rainMl  between  years  (CDFG 
1988).  Future  development  at  this  site 
could  threaten  this  population  (J-  Ruygt, 
in  litt.  1993),  as  could  airport 
maintenance  activities  (].  Ruygt,  pers. 
comm.  1996).  The  other  population  of  P. 
strictus  is  scattered  over  a  4  ha  (10  ac) 
area  bisected  by  an  asphalt  road  on 
private  land  near  Myrtledale  Hot^ 
Springs  in  the  Qty  of  Calistoga.  The 
number  of  individuals  in  this 
population  was  estimated  to  be  in  the 
hundreds  (J.  Ruygt,  in  litt.  1993).  In 
recent  years,  the  landowner  has  denied 
access  to  the  site.  The  landowner  has 
proposed  to  build  a  hospital  on  this  site, 
but  has  been  unsuccessful  due  to 
current  zoning  status  (CDFG  1988;  J. 
Ruygt,  in  litt.  1993;  J.  Ruygt,  pers. 
comm.  1996). 

Historically,  the  habiti^t  of  the  two 
remaining  populations  of  Poa  napensis 
has  been  reduced  by  the  development  of 
health  spas  and  resorts  in  the  City  of 
Calistoga  and  other  construction 
activities  at  the  Calistoga  Airport  (CNPS 
1989).  The  remnant  population  of  P. 
napensis  at  the  Calistoga^irport  was 
thought  to  be  extirpated  as  a  result  of 
constiuction  activities  in  1981  because 
no  plants  were  found  that  year.  By  1987, 
however,  500  plants  were  counted  at  the 
airport  location  (CDFG  1989;  J.  Ruygt,  in 
litt.  1993).  In  1994  and  1996,  about  150 
plants  were  counted  at  the  airport  site 
(J.  Ruygt,  i>ers.  comm.  1996).  The  only 
other  population  is  near  Myrtledale  Hot 
Springs  in  the  City  of  Calistoga,  where 
several  thousand  plants  were  reported 
in  a  100  m2  (1,100  ft^)  area  in  the  early 
1980's.  The  landowner  has  denied 
access  to  the  property  in  recent  years. 
Because  Poa  napensis  and  Plagiobothrys 
strictus  occur  at  both  the  Calistoga 
Airport  site  and  the  other  site  near 
Myrtledale  Hot  Springs,  the  threats  bom 
urbanization,  including  construction  of 
a  hospital,  are  the  same  for  both  species 


(CNPS  1987, 1990:  J.  Ruygt,  in  litL  1993; 
J.  Ruygt,  pers.  comm.  1996). 

The  single  known  population  of  Carex 
albida  is  located  approximately  46  m 
(150  ft)  from  a  State  highway  in  a 
sphagnum  bog.  Any  direct  impact  or 
change  in  the  hydrT)logy  of  the  area 
resulting  from  highway  widening  or 
maintenance,  or  a  change  in  land  use 
would  adversely  affect  the  population. 
Draining  the  wetiand  would  not  only 
directiy  impact  the  species  but  would 
encourage  die  spread  of  blackberries 
{Rubus  spp.),  which  have  become 
dominant  in  other  parts  of  the  marsh 
that  have  been  drained  (CDFG  1993a; 
CNDDB  1996;  B.  Gugeolz,  in  litt.  1993). 

When  the  proposra  rule  was  written, 
a  wastewater  treatnront  project  was 
proposed  to  be  built  300  m  (328  yards) 
from  the  Carex  albida  population. 
Pottotial  impacts  from  this  project,  as 
originally  proposed,  included  adverse 
effects  from  the  application  of  recycled 
wastewater  and  the  temporary  or 
permanent  removal  of  weUands, 
riparian  vegetation,  and  special  status 
plants  and  their  habitats  (Environmental 
Science  Associates  1993).  The  treatment 
plant  has  now  been  constructed,  but  the 
use  of  recycled  wastewater  has  not  been 
implemented  (B.  Guggolz,  pers.  comm. 
1996).  If  implemented,  bom  1,200  to 
4,900  cubic  m  (1  to  4  ac-fl)  of 
wastewater  per  year  would  be  applied 
on  approximately  14  to  27  ha  (35  to  60 
ac)  of  land.  Although  the  population  of 
C.  albida  would  not  be  directiy 
impacted,  the  application  of  this  volume 
of  wastewater  could  result  in  the 
alteration  of  remaining  habitat  within 
the  historical  range  of  C.  albida  through 
modification  of  surface  hydrology 
(Environmental  Science  Associates 
1993).  The  historical  ranges  of  Lilium 
pardalinum  ssp.  pitkinense  and 
Alopecurus  aequalis  var.  sonomensis 
also  occur  within  the  project 
boundaries. 

The  type  locality  of  Clarkia  imbricata 
along  the  roadside  at  Pitkin  Ranch  was 
extirpated  prior  to  1974,  as  a  probable 
result  of  changes  in  land  use  or  roadside 
maintenance  (B.  Guggolz,  in  litt.  1993). 
Another  population  of  C.  imbricata  in 
Sonoma  County  was  extirpated  as  a 
result  t>f  tree  farming  and  weed  control 
activities  (B.  Guggolz,  in  litt.  1993).  The 
sole  remaining  natural  population  of  C 
imbricata  is  threatened  by  changing 
land  use,  such  as  conversion  to 
agriculture,  and  inadvertent  mowing  of 
its  habitat  (B.  Guggolz.  in  litt  1093;  B. 
Guggolz,  pers.  comm.  1996). 

One  site  with  two  populations  of 
Lilium  pardalinum  ssp.  pitkinense  was 
largely  destroyed  by  urbanization  in 
1961;  however,  approximately  300 
plants  remain  at  this  site  (CDFG  1993b; 
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B.  Guggolz,  pen.  comm.  1996). 
Although  a  subdivision  is  planned  for 
the  area  surrounding  a  portion  of  this 
site,  the  landowner  agreed  to  protect  a 
portion  of  the  habitat  of  L  paixialJnum 
ssp.  pitkinense  (Allan  Buckmann. 
CBFG.  in  litt.  1993:  B.  Guggolz,  pers. 
comm.  1996).  This  agreement,  if 
implemented,  would  place  all  sensitive 
natural  resource  areas  in  a  conservation 
easement  for  long-term  management, 
with  CX)FX!^  as  easement  holder  (A. 
Buckmann,  in  litt.  1993).  Neither  this 
easement,  however,  nor  another 
easement  that  would  protect  the  other 
population  of  L  pardaiinum  ssp. 
pitkinense  at  this  site,  has  been 
executed  and  recorded  (B.  Guggolz, 
pers.  comm.  1996).  At  the  second  site, 
wetland  fills  in  the  marah  have  lowered 
the  water  table  and  resulted  in  drier  soil 
conditions,  which  have  negatively 
afiected  L  pardaiinum  ssp.  pitkinense. 
This  change  in  habitat  quality  is 
considered  a  significant  threat  to  the 
population  (CDFG  1993b),  since  only 
about  10  plants  remain  at  this  site 
(CNDDB  1996:  B.  Guggolz.  pers.  comm. 
1996). 

One  of  die  two  remaining  sites  of 
Sidalcea  oregana  ssp.  valida  is 
threatened  by  permitted  and 
unauthorized  water  diversions  from  a 
stream  that  flows  into  the  marsh  where 
two  subpopulations  of  the  species 
occtir.  In  the  past,  these  diversions  have 
removed  all  water  from  the  stream 
channel,  eliminating  a  source  of  surface 
water  to  the  marsh  (A.  Howald,  pers. 
comm.  1993).  Plant  census  data  from 
1991  indicate  that  the  eastern  and 
western  subpopulations  in  the  marsh 
declined  by  approximately  40  and  30 
percent,  respec^vely.  compared  to  1989 
and  1990  data.  These  figures  suggest 
that  this  population  may  have  been 
experiencing  a  delayed  response  to  a 
drought  period  that  began  in  the  late 
1980's.  The  adverse  efiiacts  of  future 
droughts  may  be  exacerbated  by 
increased  sur&ce  water  diversions  and 
result  in  a  further  decline,  or  extinction 
of  the  species  (John  Turner,  CDFG.  in 
litt.  1993). 

Trifolium  amoemim  was  known  from 
about  20  historical  occurrences  in  7 
counties  (Skinner  and  Pavlik  1994; 
CNDDB  1996).  Loss  of  this  habitat 
resulted  primarily  from  uibanization 
and  land  conversion  to  agriculture 
(CNPS,  1977:  Corelli  and  Chandik 
1995).  Two  occurrences  of  T.  amoenum 
have  been  recently  discovered.  The 
occurrence  found  in  1993  in  Sonoma 
County  consisted  of  a  single  plant 
located  on  private  pro{>erty  that  has 
subsequently  been  developed.  The 
second,  a  population  of  about  200 
plants,  is  mund  on  two  residential  lots 


in  Marin  County  (P.  Connors,  pers. 
comm  1996).  If  this  property  is  further 
developed  or  altered,  it  may  no  longer 
contain  suitable  habitat  for  T. 
amoenum.  Widespread  urbanization  has 
occurred,  and  continues  to  occur, 
throughout  the  historic  range  of  the 
species.  The  populations  of  Sonoma  and 
Marin  counties  are  expected  to  grow  by 
11.1  and  10.4  percent,  respectively,  by 
the  )rear  2000  (California  Department  of 
Finance  1993, 1996). 

B.  Overvtilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  One  of  the  remaining 
populations  of  Lilium  pardaiinum  ssp. 
pitkinense  has  been  nearly  extirpated  by 
uncontrolled  collection  of  plants,  seeds, 
and  bulbs  for  horticultuial  use.  Tliis 
species  was  abundant  historically  at  this 
site,  but  the  removal  of  plants  and  bulbs 
for  horticultural  use  reduced  this 
population  to  two  plants  by  1993  (CDFG 
1993b).  This  population  of  L. 
pardaiinum  ssp.  pitkinense  has  since 
expanded  slightly  to  approximately  10 
plants  (B.  Guggolz.  pers.  comm.  1996). 
Similar  activities  at  the  remaining  site, 
which  contains  only  300  individuals  in 
two  populations,  would  likely  result  in 
the  extinction  of  the  species  (B. 
Guggolz,  pers.  comm.  1993, 1996).  Of 
the  two  remaining  populations  of 
Clarkia  imbricata,  one  population  is 
found  in  a  preserve  owned  by  the  CNPS. 
Although  CNPS  has  attempted  to 
discourage  unauthorized  collection  by 
fencing  the  preserve  and  by  not 
publicizing  the  exact  location  of  the  site. 
tresp>as5ers  have  damaged  the  fence, 
trampled  the  vegetation,  and  collected 
seed  of  C.  imbricata  on  several 
occasions  (B.  Guggolz,  in  litt.  1993). 

No  evidence  ofover-coUection  of 
Sidalcea  oregana  ssp.  valida  by 
botanists  and/or  horticulturists  for    ' 
scientific  and  commercial  purposes  is 
known  at  this  time,  although  the  species 
is  considered  to  have  horticultural 
potential  (Hill  1993).  Both  populations 
are  small  enough,  however,  that  even 
limited  collecting  pressure  would  have 
adverse  impacts.  Sidalcea  oregfina  ssp. 
valida  is  an  attractive  plant,  and  may  be 
sought  for  collection  once  the  rarity  of 
this  species  becomes  known  and  if 
current  site  locations  become  known. 
Wild  collected  seed  of  the  species,  S. 
oregana  (no  variety  given),  are  available 
through  a  seed  exchange  program 
ofiiered  by  an  international  gardening 
society  (North  American  Rock  Garden 
Society  (NARGS)  1996). 

Any  occurrences  of  Ttifolimn 
amoenum  that  may  be  discovered  in  the 
future  also  may  attract  collectors  of 
plants  or  seed  because  the  species  was 
previously  consid«ed  to  be  extinct. 
Overutilization  is  ciurently  not  known 


to  be  a  Gactor  for  the  remaining  five 
species,  but  unrestricted  collecting  for 
scientific  or  horticultural  purposes  or 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  frxun  increased  publicity  as  a 
result  of  this  proposal. 

C.  Disease  or  predation.  Little  is 
known  about  any  diseases  that  may 
affect  the  nine  plant  species  considered 
here.  None  of  the  species  is  currently 
known  to  be  threatened  by  disease. 

Seven  of  the  8  known  sites  of 
Alopecurus  aequalis  var.  sonomensis 
are  currently  grazed  or  have  been  grazed 
in  recent  years  by  cattie  (CNDDB  1996; 
V,  Norris.  in  litt.  1995;  R.  Soost,  in  litt. 
1996).  All  three  populations  in  Sonoma 
County  are  currently  threatened  by 
cattle  grazing  (CNDDB  1996),  as  is  a 
portion  of  one  population  outside  of  a 
fenced  area  on  the  PRNS  where  three 
small  patches  disappeared  from  a 
gathering  place  for  cattle  over  a  one 
week  period  of  observation  (V.  Norris, 
in  litt.  1995).  The  portion  of  the 
population  inside  of  the  fenced«rea 
decreased  from  603  flowering  culms 
(stems)  in  1995  to  195  flowering  culms 
in  1996.  possibly  due  to  annual 
fluctuation  or  competition  from  other 
vegetation  (R.  Soost,  in  litt.  1996). 
Another  population  on  the  PRNS  was 
fenced  frtun  cattle  in  1987.  The  number 
of  individuals  of  A.  aequalis  var. 
sonomensis  was  0  in  1990, 14  in  1991. 
and  0  in  1993,  possibly  due  to 
competition  from  a  dense  growth  of 
other  marah  plants  (V.  Norris.  in  litt 
1993).  Since  then,  experiments  have 
been  conducted  with  partial  opening 
and  closing  of  the  entry  gate,  but  fisw 
cattie  found  their  way  in  and  no  plants 
have  been  seen  at  this  site  since  1991 
(V.  Norris.  in  litt.  1995;  R.  Soost, ,  in  litt. 
1996).  These  results  suggest  that  some 
grazing  may  be  necessary  to  maintain 
populations  of  A.  aequalis  var. 
sonomensis  in  the  fece  of  competition 
from  other  plants,  but  that  excessive 
grazing  by  cattie  can  adversely  impact 
the  species. 

Sidalcea  oregana  ssp.  valida  is 
adversely  affacted  at  both  of  its 
locations  by  reduced  seed  set  resulting 
from  cattie  grazing  (CNPS  1988b). 
Populations  of  Lilium  pardaiinum  ssp. 
pitkinense  have  been  enclosed  with 
various  types  of  wire  fencing  in  sa 
attempt  to  prevent  grazing  or  browsing 
by  cattle,  horses,  and  deer,  but  most  of 
the  fences  have  feiled  to  prevent  grazing 
completely.  The  plants  continue  to 
suffer  from  herbivory  by  cattle,  deer, 
and  perhaps  gophers  and  other 
herbivores,  resulting  in  loss  of  flowers 
and  seeds  (L.  Lozier,  in  litt.  1990). 

Trillium  amoenum  may  have 
disappeared  from  some  of  its  former 
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locations  due  to  grazing  (Connors  1994). 
This  species  is  a  large  clover  that 
blooms  when  many  grassland  plants 
have  already  turned  brown,  likely 
making  it  more  attractive  to  grazing 
herbivores.  Most  recent  sightings  of  the 
plant  were  located  outside  of  fences 
along  roadsides,  suggesting  that  the 
species  survived  for  a  period  where  it 
was  protected  from  grazing  (Connors 
1994).  Threats  due  to  herbivory  on  the 
one  natural  population  of  this  species, 
which  occurs  on  portions  of  two 
residential  lots,  are  unknown,  but 
livestock  grazing  is  unlikely.  Grazing 
may,  however,  pose  a  threat  to  any 
undiscovered  sites  for  the  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  California 
Fish  and  Game  Commission  has  listed 
Carex  albida,  Clarkia  imbricata.  Lilium 
pardaiinum  ssp.  pitkinense,  Poa 
napensis,  and  Sidalcea  oregana  ssp. 
valida  as  endangered  species  under  the 
California  Endangered  Species  Act 
(Division  3,  Chapter  1.5  section  2050  et 
seq.  of  the  California  Fish  and  Game 
Code  and  Titie  14  California  Code  of 
Regulations  670.2).  The  California  Fish 
and  Game  Commission  has  also  listed 
.  Astragalus  clarianus  and  Plagiobothrys 
strictus  as  threatened  species.  Listing  by 
the  State  of  California  requires 
individuals  to  obtain  authorization  from 
CDFG  to  possess  or  "take"  a  listed 
species.  Although  the  "take"  of  State- 
listed  plants  is  prohibited  (California 
Native  Plant  Protection  Act,  EKvision  2, 
ChapterlO,  section  1908  and  California 
Endangered  Species  Act.  Division  3. 
Chapter  1.5.  section  2080),  State  law 
exempts  the  taking  of  such  plants  via 
habitat  modification  or  land  use  changes 
by  the  owner.  After  CDFG  notifies  a 
landowner  that  a  State-listed  plant 
grows  on  his  or  her  property,  the 
California  Native  Plant  Protection  Act 
only  requires  that  the  landowner  notify 
the  agency  "at  least  10  days  in  advance 
of  changing  the  land  use  to  allow 
salvage  of  such  a  plant'.^  (Division  2, 
Chaptra  10.  section  1913  of  the 
California  Fish  and  Game  Code). 

The  California  Environmental  Quality 
Act  (CEQA)  requires  a  full  disclosure  of 
the  potential  environmental  impacts  of 
proposed  projects.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  the  project  is  designated  as  the  lead 
agency  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
C£QA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 


State  listing  as  rare,  threatened,  or 
endangered,  but  are  not  so  listed,  are 
given  the  same  protectidn  as  those 
species  that  are  officially  listed  with  the 
State  or  Federal  governments.  Once 
significant  effects  are  identified,  the 
lead  agency  has  the  option  to  require 
mitigation  for  effects  through  changes  in 
the  project  or  to  decide  that  overriding 
considerations  make  mitigation 
infeasible.  In  the  latter  case,  projects 
may  be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  endangered  species. 
Protection  of  listed  species  through 
CEQA  is,  therefore,  dependent  upon  the 
discretion  of  the  agency  involved.  In 
addition,  CEQA  guidelines  recently 
have  been  revised  in  ways  which,  if 
made  final,  may  weaken  protections  for 
threatened,  endangered,  and  other 
sensitive  species. 

Hot  spring  areas  and  perennial 
freshwater  emergent  marshes  are 
generally  small  and  scattered,  and 
treated  as  isolated  wetiands  or  waters  of 
the  United  States  for  regulatory 
purposes  by  the  U.S.  Army  Corps  of 
Engineers  (Corps)  under  section  404  of 
the  Clean  Water  Act  Howevw.  the 
Clean  Water  Act,  alone,  does  not 
provide  adequate  protection  for 
Alopecurus  aequalis  var.  sonomensis, 
Carex  albida,  Lilium  pardaiinum  ssp. 
pitkinense,  Poa  napensis,  Plagiobothrys 
strictus,  Sidalcea  oregana  ssp.  valida.     • 
and  Trifolium  amoenum.  For  example. 
Nationwide  Permit  (NWP)  No.  26  (33 
CFR  part  330  Appendix  B  (26))  was 
established  by  the  Corps  to  fecilitate 
issuance  of  permits  for  discharge  of  fill 
into  wetiands.  Under  current 
regulations,  NWPs  may  be  issued  for 
fills  up  to  1.2  ha  (3.0  ac):  fills  greater 
than  1.2  ha  require  an  individual 
permit.  For  project  proposals  falling 
under  NWP  26,  the  Corps  seldom 
withholds  authorization  unless  a  listed 
threatened  or  endangered  species' 
continued  existence  would  be 
jeopardized  by  the  proposed  action, 
regardless  of  the  significance  of  other 
wetland  resources.  Moreover,  for  fills 
less  than  0.13  ha  (*/b  ac)  only  an  after- 
the-fact  report  is  required  by  the  Corps. 
This  report  must  be  submitted  within  30 
days  of  completion  of  the  work  and 
include  only  the  name,  address,  and 
telephone  number  of  the  p>ermittee; 
location  and  description  of  the  work; 
and  the  type  and  acreage  of  the  loss.  All 
of  the  populations  of  the  seven  species 
in  this  rule  that  occiur  in  wetiands  are 
significantiy  smaller  than  0.13  ha  (Vb 
ac).  Although  General  Condition  11  of 
the  NWP  states  that  "no  activity  is 
authorized  under  any  NWP  whicfa  is 
likely  to  jeopardize  the  continued 


existence  of  a  threatened  or  endangered 
species  or  which  is  likely  to  destroy  or 
modify  the  critical  habitat  of  such 
species."  the  after-the-fact  nature  of  the 
reporting  requirement  is  inadequate  to 
ensure  the  protection  of  papulations 
that  occur  in  areas  smaller  than  the  0.13 
ha  (Vi  ac)  threshold.  Four  of  the  seven 
plant  sp«icies  in  this  rule  that  occur  in 
wetlands  are  known  from  only  two 
populations,  and  two  of  the  seven 
species  are  kirav^n  only  from  a  single 
populatioiL  Thus,  for  six  of  the  seven 
species,  the  post  facto  reporting 
requirement  may  be  inadequate  to 
prevent  their  extinction. 

Additionally  and  equally  important, 
the  upland  watersheds  that  contribute 
significantly  to  the  hydrology  of 
marshes  are  not  provided  any  direct 
protection  under  section  404. 
Distiuhance  to,  or  loss  of,  seep  or  marsh 
habitat  and  alteration  of  hydrology  have 
damaged  populations  and  habitat,  as 
discussed  previously  under  Factcff  A. 
Reductions  in  water  volume  or 
inundation  of  the  sites  have  the 
potential  to  adversely  affect  the  seven 
plant  taxa  listed  above.  Thus,  as  a 
consequence  of  the  small  size  of  these 
marsh,  meadow,  and  hot  spring  areas 
and  lack  of  protection  of  associated 
uplands,  these  types  of  habitats  receive   ' 
insufficient  protection  under  section 
404  of  the  Clean  Water  Act. 

The  Sonoma  County  Department  of 
planning  has  designated  several 
marshes  where  some  of  these  plants 
occur  as  "critical  habitat"  (Sonoma 
County  1989).  The  streams  within  these 
marshes  are  designated  as  "riparian 
corridors."  It  is  not  likely  that  these 
designations  will  adequately  protect  the 
species  involved.  Counfy  policies  for 
"critical  habitat"  include  15  m  (50  ft) 
setbacks  of  construction  from  wetland 
boimdaries  and  preparation  of  biotic 
resource  assessments  for  development 
of  mitigation  measures,  if  the  planning 
director  determines  that  a  "critical 
habitat"  area  will  be  impacted  (Sonoma 
County  1989).  A  setback  may  be  waived, 
however,  if  the  setback  is  determined  to 
make  the  parcel  unsuitable  for 
construction.  The  single  population  of 
Carex  albida  and  the  larger  population 
of  Lilium  pardaiinum  ssp.  pitkinense 
occur  within  15  m  (50  ft)  of  streams  in 
Sonoma  Counfy  (CNDDB  1996).  The 
Sonoma  Counfy  policy  for  "riparian 
corridors"  allows  the  removal  of 
riparian  vegetation  as  part  of  a  pest 
management  program  administered  by 
the  Coimfy  Agricultural  Commissioner, 
as  well  as  construction  of  roads  and 
summer  dams  (Sonoma  Counfy  1989). 
In  addition,  agricultural  projects  that 
may  involve  removal  of  native 
vegetation,  including  the  species  in  this 
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rule  and  their  habitats,  are  considered  in 
Sonoma  County  to  be  "ministerial"  (Ken 
Ellison,  Sonoma  County  Department  of 
Planning,  pers.  comm.  1993). 
Ministerial  projects  are  those  projects 
that  the  public  agency  must  approve 
after  the  applicant  shows  compliance 
with  certain  legal  requirements.  They 
may  be  approved  or  carried  out  without 
undertaking  CEQA  review. 

Only  a  few  measures  have  been  taken 
to  protect  some  of  the  species  in  this 
rule.  In  1989,  the  landowners  of  the  two 
confirmed  populations  of  Lilium 
pardalinum  ssp.  pitldnense  entered  into 
voluntary  protection  agreements  with 
TNC  (CDFG  1993b).  Since  that  time, 
TNC  and  the  California  Conservation 
Corps  have  joinUy  built  and  maintained 
cattle  exdosures  in  an  attempt  to  pitotect 
the  plants  at  both  sites.  Some  plants, 
however,  continue  to  suffer  herbivory 
from  livestock  and  wildlife,  resulting  in 
loss  of  flowers  and  seeds  (L.  Lozier,  in 
lift.  1990).  A  memorandum  of 
understanding  is  cxirrenUy  in  effect 
between  CDFC  and  the  Berry  Botanic 
Garden,  Portiand,  Oregon,  for  research 
on  germination  and  recovery  of  this 
species  (CDFG  1993b).  TTsiC  also 
obtained  a  voluntary  agreement  with 
private  landowners  in  1990  to  protect 
onepopulation  of  Astragalus  clarianus. 

CDFG  has  proposed  to  purchase 
approximately  37  ha  (90  ac)  of  the 
marsh  where  SidaJcea  oregana  ssp. 
valida  occurs  to  create  an  ecological 
preserve  (A.  Howald.  pers.  comm. 
1993).  Acquisition  of  the  preserve, 
however,  is  dependent  on  the 
cooperation  of  the  current  landowners. 
The  owner  of  one  parcel  with  about  half 
of  the  population  has  declined  to  sell 
her  property  to  the  State  (N.  Wilcox, 
pers.  comm.  1994).  Purchase  of  the  land 
as  a  preserve  would  ensure  appropriate 
grazing  practices  on  the  site  and  would 
allow  direct  management  of  the  plant 
population  with  possible  opportunities 
to  expand  the  population  (A.  Howald, 
pers.  comm.  1993).  The  preserve  would 
include  only  a  small  portion  of  the 
watershed,  however,  limiting  the 
protection  that  the  preserve  would 
afford  to  the  hydrology  of  the  marsh  (N. 
Wilcox,  pers.  comm.  1994). 

TNC  also  has  entered  into  a  verbcd 
conservation  agreement  with  a 
landowner  for  the  protection  of  the  one 
natural  population  of  Clarkia  imbricata. 
However,  this  population  of  C. 
imbricata  was  inadvertently  mowed 
before  seed  aet  in  1989  and  1991 . 
reducing  the  seed  production  and 
number  of  plants  in  the  years  following 
mowing  (B.  Gusgolz.  in  litt.  1993). 

Seed  from  cmtivated  TrifoUum 
axnoenum  plants  is  currently  being 
collected  for  future  reintroduction 


efforts  (P.  Connors,  pers.  comm.  1994, 
1996).  In  addition,  half  of  the  seed  that 
was  recovered  frtim  the  single  plant  in 
1993  was  deposited  for  long-twm 
storage  at  the  U.S.  Department  of 
Agriculture  National  Seed  Storage 
Laboratory  in  Fort  Collins,  Colorado 
(Connors  1994). 

Although  the  PRNS  is  part  of  the 
National  Park  system,  17  catde  and 
dairy  ranches  are  contained  within  its 
boundaries.  Grazing  and  ranching, 
which  have  occurred  on  the  peninsula 
for  more  than  a  century,  have  been 
determined  to  be  "consistent  with  the 
purpose  for  which  the  Seashore  was 
authorized"  (Clark  and  Fellers  1987). 
Clark  and  Fellers  (1986)  state  that 
grazing  has  been  a  serious  threat  to 
Alopecurus  aequaJis  vat.  sonomensis 
occurrences  located  on  the  Seashore, 
but  more  recent  reports  indicate 
concerns  about  both  too  much  and  too 
Uttle  grazing  (CNDDB  1996:  V.  Noiris,  in 
litt  1995:  R.  Soost.  in  hit.  1996). 

E.  OtTier  natural  or  manmade  factors 
affecting  their  continued  existence. 
Alopecurus  aequalis  var.  sonomensis 
suffers  from  competition  &t>m  invasive 
emergent  wetland  species,  including 
rushes  {funcus  spp.)  and  nutsedges 
[Cypenis  spp.)  at  one  location.  These 
wetland  plants  have  nearly  extirpated 
A.  aequalis  var.  sonomensis  from  that 
sitQ  (V.  Norris,  in  litt.  1993:  CNDDB 
1996).  Additionally,  A.  aequalis  var. 
sonomensis  is  not  readily  propagated. 
Three  attempts  to  reintroduce  the 
species  from  seed  to  suitable  habitat 
within  its  range  have  failed,  as  has  an 
attempt  to  start  a  population  in  the  East 
Bay  Botanic  Garden  in  Tilden  Park. 
Naturally  occurring  floods  also  may  be 
an  ongoing  threat.  One  population  was 
damaged  by  a  flash  flood  in  1993  (V. 
Norris,  ia  litt.  1995:  R.  Soost.  in  litt. 
1996). 

The  population  of  Astragalus 
clarianus  located  along  the  north  shore 
of  Lake  Hennessey  has  an  infestation  of 
the  invasive  and  dominating  alien  weed, 
yellow  star-thistle  {Centaurea 
solstitialis]  (A.  Howald,  pers.  comm. 
1993:  J.  Ruygt,  hearing  transcript).  This 
infestation  was  a  direct  resiilt  of  ground 
disturbance  associated  with  the  removal 
of  dredge  spoils  that  were  placed  on  top 
of  this  population  as  discussed  imder 
Factor  A  (A.  Howald,  pers.  comm. 
1993).  Competition  from  this  alien 
annual  weed  is  also  considered  a  threat 
to  the  population  of  A.  clarianus  at  the 
Bothe  Napa  Valley  State  Park  (}.  Ruygt. 
in  litt.  1993).  A  pro{>osed  application  to 
build  two  small  agricultural  water 
storage  reservoirs  along  a  creek  in  Napa 
County  would  avoid  direct  impacts  to 
another  population  of  A.  clarianus,  but 
ground  disturbance  would  most  likely 


introduce  this  same  alien  invasive  weed 
(A.  Howald,  pers.  comm.  1993). 

Plant  succession  may  be  excluding  or 
reducing  the  population  of  Astragalus 
clarianus  at  one  site  ().  Ruygt,  in  litt. 
1993)  where  A.  clarianus  grows 
sparingly  in  the  gaps  between 
manzanita  plants.  As  established  plants 
continue  to  grow,  and  new  manzanita 
seedlings  become  established,  less  space 
is  available  for  A.  clarianus.  Fire 
suppression  has  reduced  fire  frequency 
in  the  manzanita  community.  Periodic 
fire  reduces  manzanita  cover  and  creates 
space  for  other  plants,  including  A. 
clarianus.  This  species,  therefore,  is 
vulnerable  to  habitat  loss  from  plant 
succession.  Another  population  of  A. 
clarianus  is  threatened  by  competition 
from  French  broom  (Genista 
monospessulana),  an  invasive  alien 
shrub,  and  the  rooting  behavior  of  wild 
pigs  (CNDDB  1996;  J.  Ruygt,  pers. 
comm.  1996). 

The  potential  for  loss  of  the  only 
population  of  Sidalcea  oregana  ssp. 
valida  from  naturally  occurring  events, 
because  of  the  small  population  size,  is 
exacerbated  by  drought  and  water 
diversions.  In  addition,  this  i>opulatfon 
is  being  encroached  upon  by  invasive 
weeds,  including  yellow  star-thistie  and 
blackberry  (A.  Howald,  pers.  comm. 
1993).  One  of  the  subpopulations  was 
damaged  by  an  off-road  vehicle  during 
maintenance  of  a  local  aqueduct,  which 
passes  through  the  marsh.  The 
maintenance  activity  occurred  late  in 
the  season  when  the  soil  was  relatively 
dry,  resulting  in  minimal  damage  to  the 
plants.  If  such  maintenance  activities 
occur  during  a  time  when  the  soil  is 
saturated,  they  pose  a  threat  to  the 
plants  (A.  Howald,  pers.  comm.  1993). 

Because  Lilium  pardalinum  ssp. 
pitldnense  is  unlikely  to  be  self- 
pollinating,  single  plants  or  widely 
separated  plants  in  sparse  populations 
may  not  set  viable  seed  (Mark  Skinner, 
CNPS,  pers.  comm.  1994).  The 
remaining  plants  at  one  site  are 
monitored  closely  by  CNPS  volunteers 
and,  at  the  time  the  proposed  rule  was 
written,  had  not  been  observed  to  have 
set  seed  for  several  years  (M.  Skinner, 
pers.  comm.  1994).  Much  of  the  habitat 
for  L  pardalinum  ssp.  pitldnense  has 
been  invaded  by  blackberry  vines  that 
compete  for  space,  light,  and  nutrients 
(CDFG  1993b). 

Grass  mowing,  vehicle  traffic,  and 
parking  have  impacted  and  continue  to 
threaten  one  population  of  Poa  napensis 
at  the  Calistoga  airport  (CNPS  1990; 
Robert  Soreng,  Cornell  Univ.,  in  liu. 
1993).  Grass  mowing  is  done  at  regidar 
intervals  through  the  spring  and 
summer  to  reduce  fire  and  aircraft  safety 
hazards.  Mowing  for  fire  control  during 
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the  reproductive  cycle  of  Clarkia 
ia^ricata  has  reduced  the  size  of  one  of 
its  populations  by  a  third  (B.  Guggolz, 
in  litt.  1996).  Airport  users  include  a 
spray  plane  service,  recreational  gliders, 
and  associated  tow  planes.  Service 
vehicles  for  the  planes  and  the  jHivate 
vehicles  of  the  customers  impact  this 
population  of  P.  napensis,  especially 
diuing  the  spring  and  siunmer  when 
airport  use  increases. 

.The  extirpation  of  historical 
populations  of  TrifoUum  amoenum  may 
have  partially  been  a  result  of 
competition  with  weedy,  alien  plant 
species.  A  recent  germination  study  of 
other  TrifoUum  species  from  historical 
T.  amoenum  habitat  in  Sonoma  County 
suggested  that  some  annual  TrifoUum    ■ 
species  germinate  in  late  November, 
well  after  many  introduced  species, 
including  redstem  storkbill  (Erodium 
cicutarium),  ripgut  brome  (Bromus 
diandrus),  and  California  burclover 
[Medicago  polymorpha)  (Connors  1994). 
By  germinating  and  growing  earlier,  it  is 
likely  that  alien  species  have  reduced 
the  nuiabers  of  T.  amoenum  plants  by 
occupying  available  space  (Connors 
1994). 

The  small  population  size  of  most  of 
these  nine  plant  species  increases  the 
susceptibility  to  extirpation  from 
random  events.  Population  sizes  of  100 
or  fewer  are  known  for  one  or  more 
populations  of  Alopecurus  aequalis  var. 
sonomensis,  Astragalus  clarianus, 
LiUum  pardalinum  ssp.  pitkinense, 
Plagiobothrys  strictus,  Poa  napensis, 
and  Sidalcea  oregana  ssp.  valida.  The 
single  extant  population  of  TrifoUum 
amoenum  contains  about  200 
individuals.  These  species  may  also  be 
subject  to  increased  genetic  drift  and 
inbreeding  as  a  consequence  of  their 
solall  population  sizes  (Menges  1991, 
EUstrand  and  Elam  1993).  Increased    . 
homozygosity  resulting  from  genetic 
drift  and  inbreeding  may  lead  to  a  loss 
of  fitness  (ability  of  individuals  to 
survive  and  reproduce)  in  small 
populations.  In  addition,  reduced 
genetic  variation  in  small  populations 
may  make  any  species  less  able  to 
successfully  adapt  to  future 
environmental  changes  (EUstrand  and 
Elam  1993).  Thus,  seven  of  the  nine 
species  are  threatened  by  potential  loss 
of  fitness  and/ or  genetic  variability 
associated  with  small  population  sizes. 

Each  of  the  species  addressed  in  this 
rule  is  known  from  few  populations. 
Carex  albida  and  TrifoUum  amoenum 
each  have  only  one  population.  Clarkia 
imbricata,  Lilium  pardalinum  ssp. 
pitkinense.  Plagidmthrys  strictus,  Poa 
napensis,  and  Sidalcea  oregana  ssp. 
valida  each  have  only  two  confirmed 
populations.  Astragalus  clarianus  is 


known  from  four  populations. 
Alopecurus  aequalis  var.  sonomensis 
has  eight  populations.  The  combination 
of  few  populations,  small  range,  and 
restricted  habitat  makes  the  nine  species 
highly  susceptible  to  extinction  or 
extirpation  from  a  significant  portion  of 
their  ranges  due  to  random  events,  such 
as  flood,  drought,  disease,  or  other 
occurrences  (Shaffer  1981,  Primack 
1993).  Such  events  are  not  usually  a 
concern  imtil  the  niunber  of  populations 
or  geographic  distribution  become 
severely  limited,  as  is  the  case  with  all 
of  the  species  discussed  here.  Once  the 
nimiber  of  populations,  or  the  plant 
population  size,  is  reduced  due  to 
habitat  destruction  or  fragmentation,  the 
renuiant  populations,  or  portions  of 
popidations,  have  a  higher  probability 
of  extinction  from  random  events. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Based  on  this  evaluation, 
the  preferred  action  is  to  list  Alopecurus 
aequaUs  var.  sonomensis  (Sonoma 
alopecurus).  Astragalus  clarianus  (Clara 
Hunt's  milkvetch),  Carex  albida  (white 
sedge),  Clarkia  imbricata  (Vine  Hill 
clarida).  Lilium  pardalinum  ssp. 
pitkinense  (Pitkin  Marsh  lily), 
Plagiobothrys  strictus  (Calistoga 
allocarya),  Poa  napensis  (Napa 
bluegrass),  Sidalcea  oregana  ssp.  valida 
(Kenwood  marsh  checker-mallow),  and 
TrifoUum  amoenum  (showy  Indian 
clover)  as  endangered.  Competition  with 
invasive  plant  species  (»  excessive 
cattle  grazing  tbreatens  five  of  the  eight 
remaining  populations  of  Alopecurus 
aequaUs  var.  sonomensis.  Efforts  to 
reintroduce  this  species  to  sites  within 
its  range  have  felled.  If  combined,  all 
four  populations  of  Astragalus  clarianus 
wrould  occupy  only  a  0.5  ha  (1  ac)  area, 
and  are  threatened  variously  by  a 
potential  water  storage  project,  an 
approved  subdivision,  competition  from 
invasive  flant  species,  recreational 
activities,  airport  maintenance,  and 
elimination  throu^  plant  community 
succession.  The  single  Carex  albida 
population,  totaling  approximately 
1,000  plants,  is  located  46  m  (150  ft) 
from  the  State  highway  and  is 
threatened  by  potential  changes  in  the 
site's  hydrology  resulting  from  wetland 
drainage  or  fill,  competition  from 
invasive  plant  species,  changes  in  land 
management  by  the  owner,  highway 
widening  or  maintenance,  and  potential 
disturbance  from  a  proposed  wastewater 
treatment  The  two  remaining 
populations  of  Clarkia  imbricata  are 
threatened  by  rhanging  fend  use, 


mowing  for  fire  control,  and 
unauthorized  collection.  The  three 
remaining  populations  of  Lilium 
p€irdalinum  ssp.  pitkinense,  totaling 
approximately  300  plants,  suffer  frtnn 
uncontrolled  collection  of  plants,  seeds, 
and  bulbs  for  horticultural  use,  and 
from  herbivory  by  livestock  and 
wildlife.  One  site  is  potentially 
threatened  by  a  proposed  wastewater 
treatment  project;  the  other  site  is 
potentially  threatened  by  a  proposed 
subdivision.  Competition  from  invasive 
plants  such  as  bfeckberry  also  adversely 
impacts  this  species.  If  combined,  the 
remaining  popufetions  of  Plagiobothrys 
strictus  and  Poa  napensis  would  occupy 
an  area  of  less  than  0.5  ha  (1  ac)  each. 
These  popufetions  are  surrounded  by 
hot  springs  resorts  or  housing. 
Plagiobothrys  strictus  and  Poa  napensis 
both  occur  at  the  same  two  sites  where 
they  are  threatened  by  airport  activities, 
including  traffic  and  vehicle  parking  on 
the  plants,  grass  mowing,  and  land  use 
changes,  including  the  construction  of  a 
hospital  at  one  site.  Both  p>opufetions  of 
the  two  species  are  also  threatened  by 
potential  alteration  of  hot  springs 
hydrology.  The  only  popufetion  of 
Sidalcea  oregana  ssp.  vaUda  is 
threatened  by  trampling  and  reduced 
seed  set  resulting  from  cattie  grazing, 
aqueduct  maintenance,  competition 
from  invasive  plant  species,  and  the 
potential  alteration  of  hydrology  from 
urbanization.  TrifoUum  amoenum  has 
been  extirpated  from  all  24  historical 
occurrences  in  seven  counties;  the 
species  currentiy  is  known  from  one 
natural  population.  This  species  is 
threatened  by  competition  with  invasive 
plant  species,  loss  of  habitat  from 
urbanization  and  other  land  use 
changes.  All  nine  species,  because  of 
their  few,  small  populations  and  very 
narrow  ranges  are  also  highly 
susceptible  to  genetic  complications  and 
at  increased  risk  of  local  extirpation  or 
extinction  from  random  events. 

These  nine  species  are  imminently 
threatened  by  extinction  throughout  all 
or  a  significant  portion  of  their  range  by 
the  factors  siunmarized  above,  and  the 
final  action,  therefore,  is  to  list  them  as 
endangered. 

Critical  HaWUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (1)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  consideration  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
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by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(aK3)  of  the  Act.  as 
amended,  and  implementing  tegulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Critical  habitat  is  not 
determinable  wben  one  or  both  of  the 
following  situations  exist — (1) 
Information  sufficient  to  perform 
required  analyses  of  the  impacts  of  the 
designation  is  lacking,  or  (2)  the 
biological  needs  of  the  species  are  not 
sufficienUy  well  known  to  permit 
identification  of  an  area  as  critical 
habitat  (50  CFR  424.12(a)(2)).  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  wHen  one  or  both  of  the 
following  sitiiations  exist — (1)  The 
specie^  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  for  any  of 
these  nine  plant  taxa.  Designation  of  . 
critical  habitat  is  not  prudent  for 
Astragalus  chrianus,  Clarkia  imbricata, 
Lilium  pardalinum.  Carex  albida, 
Plagiobothrys  strictus.  Poo  napensis, 
SidaJcea  oregana  ssp.  valida,  Tri folium 
amoenum.  and  Alopecurus  aequalis  var. 
sonomensis  because  of  lack  of  benefit. 
Moreover,  designation  of  critical  habitat 
for  Clarkia  imbricata,  Ulium 
pardalinum  ssp.  pitkinense,  Carex 
aUMa.  Sitkdcea  oregana  ssp.  valida, 
and  some  populations  ol  Alopecurus 
aequalis  var.  sonomensis  is  not  prudent 
because  doing  so  would  increase  the 
degree  of  threat  to  these  species,  or 
another  species  in  this  rule  with  which 
it  ocoixs.  The  basis  for  these 
conclusions,  including  the  factors 
considered  in  weighing  the  benefits 
against  the  risks  of  designation,  are 
provided  by  species  below. 

Astragalus  ckuianus 

None  of  the  four  known  occiurences 
of  Astragalus  clarianus,  which  total 
about  28  ha  (70  ac).  are  on  Federal  land 
(CNDDB  1996).  This  species  does  not 
occur  in  wedands  and  no  Federal 
actions  are  likely  to  occur  in  its  habitat 
Critical  h^utat  designation  outside  of 


the  areas  where  A.  clarianus  occurs  also 
would  serve  no  purpose  because  all 
other  historical  sites  have  been 
destroyed  by  urban  development  and 
vitictdture  (CNDDB  1996)  and  have  no 
practical  value  for  the  survival  and 
recovery  of  the  species.  Designation  of 
critical  habitat  for  A.  clarianus, 
therefore,  is  not  prudent  because  it 
provides  no  additional  benefit  to  the 
species  beyond  that  conferred  by  listing. 

Clarkia  Imbricata  and  Lilium 
Pardalinum  ssp.  Pitkinense 

Clarkia  imbricata  and  Lilium 
pardalinum  ssp.  pitkinense  are 
attractive  to  plant  collectors  and 
incidents  of  overutilization  and  illegal 
collection  of  both  species  have  occurred 
in  the  past.  Both  taxa  are  known  only 
from  private  land.  One  of  the  two 
remaining  popidations  of  C  imbricata 
occurs  on  a  O^IPS  preserve  where, 
despite  attempts  to  not  publicize  the 
preserve  location  and  to  discourage 
unauthorized  collectioa,  trespassers 
have  damaged  the  fencing,  trampled 
vegetation,  and  collected  seeds  of  C 
imbricata  on  several  occasions  (B. 
Guggolz,  in  litt.  1993).  Critical  habitat 
designation  outside  of  the  areas  where 
C.  imbricata  occurs  would  serve  no 

Eurpose  because  no  other  sites  are 
Qown  to  be  essential  to  the 
conservation  of  this  species.  At  one  of 
the  two  remaining  sites  for  L 
pardalinum  ssp.  pitkinense,  the  species 
was  once  abundant,  but  it  has  now  been 
nearly  extirpated  by  the  uncontrolled 
collection  of  plants,  seeds,  and  bulbs  for 
horticultural  use  (CDFG  1993b).  No 
historical  sites  for  this  taxon  other  than 
the  two  where  it  now  occiirs  have  ever 
been  reported. 

Lilium  pardalinum  ssp.  pitkinense  is 
a  weUand  species  and  alteration  of  its 
habitat  may  be  regulated  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Qean  Water  Act.  The  Service 
believes  that  activities  regulated  under 
section  404  that  could  impact  the 
habitat  of  L  pardalinum  ssp.  pitkinense 
are  uidlkely  to  occur  in  the  foreseeable 
future,  and  that  this  species  is  primarily 
threatened  by  overcoUection. 
unregulated  hydrologica]  alterations, 
competition  from  alien  plants,  and 
trampling  and  herbivory  by  livestock 
and  wildlife.  Moreover,  the 
inadequacies  of  the  section  404 
permitting  process  for  protecting  very 
small  plant  populations,  discussed  in 
detail  under  factor  D  of  the  "Summary 
of  the  Factors"  section,  apply  to  this 
species.  In  addition  to  these 
inadequacies,  due  to  the  small  size  of 
the  oidy  two  populations  of  this  species 
and  the  lack  of  historical  habitat    >■ 
elsewhere,  any  adverse  modification  of 


its  habitat  would  also  likely  )eopardize 
its  continued  existence.  This  would  also 
hold  true  as  the  species  recovers  and  its 
numbers  increase.  Any  benefits  that 
might  result  from  the  designation  of 
critical  habitat  for  L.  pardalinum  ssp. 

S'tkinense  would  be  outweighed  by  the 
Lely  increased  threat  of  imcontroued 
collection  to  this  species. 

Designation  of  critical  habitat  for 
Clarkia  imbricata  and  Lilium 
pardalinum  ssp.  pitkinense,  therefore,  is 
not  prudent  because  doing  so  would 
increase  the  degree  of  threat  to  tlrase 
species.  Although  there  may  be  a 
Federal  nexus  for  L  pardalinum  ssp. 
pitkinense  through  the  Qean  Water  Act," 
the  designation  of  critical  habitat  for 
this  species  would  provide  littie  or  no 
benefit  to  the  protection  of  this  species 
beyond  that  provided  by  listing.  The 
publication  of  maps  and  precise 
locations  of  populations  that  is  required 
for  designation  of  critical  habitat  would 
contribute  to  the  further  decline  of  this 
species  by  facilitating  trespassing, 
uncontrolled  collecting,  and  hindering 
recovery  efforts.  Any  benefit  from 
designation  of  critical  habitat  for  these 
species,  therefore,  would  be  outweighed 
1^  the  increased  degree  of  risk  to  these 
species  due  to  the  publication  of  precise 
maps  of  their  populations. 

Carex  Albida 

The  only  known  population  of  Ccobx 
albida  occupies  less  than  300  m'  of 
private  land  in  Sonoma  County  (CDFG 
1993a).  Critical  habitat  designation 
outside  of  the  areas  where  C.  imbricata 
occius  would  serve  no  purpose.  The 
other  four  historical  localities  for  the 
species,  due  to  hydrological  alteration 
and  the  long-term  effects  of  effluent 
discharge  Erpm  a  cannery  (CDFG  1993a). 
serve  no  practical  value  for  the  survival 
and  recovery  of  the  species.  The  Service 
believes  that  activities  regulated  under 
section  404  that  could  impact  the 
habitat  of  C  oBxida  are  uidikely  to  occur 
in  the  foreseeable  future,  and  that  this 
species  is  primarily  threatened  by 
unregulated  hydrological  alterations  and 
competition  from  native  and  alien  plant 
species  favored  by  drier  conditions. 
Moreover,  the  inadequacies  of  the 
section  404  permitting  process  for 
protecting  very  small  plant  populations, 
discussed  in  detail  under  factor  D  of  the 
"Simmiary  of  the  FactOBs"  section 
above,  apply  to  this  species.  Even  if  a 
proposed  fill  was  larger  than  the 
regulatory  threshold  and  a  pre- 
construction  permit  was  required,  any 
activity  that  would  destroy  or  adversely 
modify  the  habitat  of  the  sole  remaining 
population  of  this  species  would  also 
likely  jeopardize  its  continued 
existence.  This  would  also  hold  true  as 


! 


the  species  recovers  and  its  numbers 
increase.  Because  the  site  occurs  within 
45  m  (150  ft)  of  a  State  highway,  a 
potential  Federal  nexiis  also  exists 
through  activities  of  the  Federal 
Highway  Administration.  In  such  a 
situation,  however,  any  action  that 
would  adversely  modify  the  habitat  of 
the  only  known  population  of  the 
species  would  also  likely  jeopardize  the 
continued  existence  of  the  species.  This 
would  also  hold  true  as  the  species 
recovers  and  its  numbers  increase. 
Designation  of  critical  habitat  for  C. 
>  albida.  therefore,  is  not  prudent  becaxise 
it  provides  no  additional  benefit  to  the 
species  beyond  that  conferred  by  listing. 
In  addition,  C.  albida  occurs  at  Uie  same 
site  as  Lilium  pardalinum  ssp. 
parkinense  (see  previous  paragraph)  and 
the  designation  of  critical  habitat  and 
publication  of  detailed  maps  of  this  site 
would  contribute  to  the  further  decline 
of  the  latter  species  by  facilitating 
trespassing,  uncontrolled  collecting,  and 
hindering  recovery  efforts  for  the  laiter 
species.  The  plants  at  this  site  are 
particularly  vunerable  since  they  are 
close  to  a  State  highway  and  more  easily 
accessible  to  collectors. 

Alopecurus  Aequalis  var.  Sonomensis 

Alopecurus  aequalis  var.  sonomensis 
is  the  only  species  in  this  rule  that 
occurs  on  Federal  land.  Four  of  the  eight 
known  populations  occur  on  Federal 
land  within  the  PRNS  (CNDDB  1996). 
The  plant  appears  to  have  very  strict 
habitat  requirements  and  suitable 
habitats  occur  in  only  a  few  places 
within  the  PRNS  (V.  Norris,  in  litt. 
1995).  Several  attempts  at  establishing 
new  populations  in  seemingly  suitable 
habitat  on  the  PRNS  have  bera 
imsnccessful.  The  locations  of  these 
foiur  populations  are  known  to  the 
nuoiagers  of  the  PRNS  and  each 
popidation  is  closely  monitored  by 
CNPS  members,  acting  in  an  official 
capacity  as  National  Park  Service  (NPS) 
volunteers  (V.  Norris,  in  litt.  1995;  R. 
Boost,  in  litt.  1996).  This  monitoring 
includes  annual  surveys  for  new 
poptdations  of  the  species.  The  NPS  has 
also  fenced  a  portion  of  one  population. 
The  species  within  the  exclosure 
declined  despite  this  efi^ort.  Because  the 

{iresence  of  this  plant,  and  its  specific 
ocations,  are  well  known  to  the 
managers  of  the  PRNS.  no  modification 
of  its  habitat  is  likely  to  occur  mthout 
consultation  under  section  7  of  the  Act 
Any  action  which  would  destroy  or 
adversely  modify  the  habitat  of  the  few 
remaining  populations  of  this  species 
would  also  likely  jeopardize  its 
continued  existence.  This  would  also 
hold  true  as  the  species  recovers  and  its 
niunbers  increase.  Designation  of 


critical  habitat  for  any  of  the  four 
populations  of  Alopecurus  aequalis  var. 
sonomensis  on  Federal  land  with  the 
PRNS,  therefore  is  not  prudent  because 
it  provides  no  additional  benefit  to  the 
species  beyond  that  conferred  by  listing. 

The  other  four  populations  occur  on 
private  land  and  may  have  a  Federal 
nexus  through  the  Clean  Water  Act  . 
However,  the  inadequacies  of  the 
section  404  permitting  process  for 
protecting  very  small  plant  populations, 
discussed  in  detail  under  Factor  D  of  the 
"Summary  of  the  Factors"  section, 
apply  to  this  species.  In  addition  to 
these  inadequacies,  due  to  the  small  size 
of  the  oidy  known  populations  of  this 
species  any  adverse  modification  of  its 
habitat  would  also  likely  jeop>ardize  its 
continued  existence.  This  would  also 
hold  true  as  the  species  recovers  and  its 
numbers  increase. 

Moreover,  two  of  the  foucpopulations 
of  Alopecurus  aequalis  var.  sonomensis 
on  private  land  are  found  in  proximify 
to  L.  pardalinum  ssp.  pitkinense  (see 
previous  discussion  of  this  species). 
Although  A.  aequalis  var.  sonomeniis  is 
not  collected  for  horticidtinal  use, 
mapping  specific  localities  of  A. 
aequalis  var.  sonomensis  could  lead  to 
increased  collection  of  L  pardalinum 
ssp.  pitkinense.  The  horticultural  value 
of  the  latter  species  makes  it  highly 
attractive  and  one  of  its  two  populations 
has  been  nearly  extirpated  by  the 
uncontrolled  collection  of  plants,  seeds, 
and  bulbs  for  horticuJtxiral  use  (dDFG 
1993b).  Designation  of  critical  habitat 
for  these  two  populations  of  Alopecurus 
sonomensis,  therefore,  would  increase 
the  degree  of  threat  to  Ulium 
pardalinum  ssp.  pitkinense  by 
facilitating  trespassing  and  luicontrolled 
collecting,  and  hindering  recovery 
efforts. 

Designation  of  critical  habitat  for  any 
of  the  four  populations  of  Alopecurus 
aequalis  var.  sonomensis  on  Federal 
land  with  the  PRNS,  therefore,  is  not 
prudent  because  it  provides  no 
additional  benefit  to  the  species  beyond 
that  conferred  by  listing.  Critical  habitat 
designation  for  known  populations  on 
private  land  would  also  confer  no 
benefit  beyond  that  provided  by  listing. 
Because  of  the  fewr  small  occiurences  of 
this  species,  any  adverse  modification  of 
its  habitat  would  likely  jeopardize  its 
continued  existence.  The  publication  of 
maps  and  precise  locations  of  the  two 
private  populations  at  which  A. 
aequalis  var.  sonomensis  occurs  with 
Lilium  pardalinum  ssp.  pitkinense 
would  also  contribute  to  the  further 
decline  of  the  latter  species  by 
facilitating  trespassing  and  uncontrolled 
collecting,  and  hindering  recovery 
efforts. 


Plagiobothrys  strictus 

Plapobothrys  strictus  is  known  only 
from  two  populations  on  private  land. 
The  total  area  of  these  popidations  is 
less  than  80  m^  (900  ft^).  The  only  other 
historical  locality  has  been  rendered 
unsuitable  by  urbanization  and 
agricultural  land  conversion  (CNPS 
1990)  and  has  no  practical  value  for  die 
survival  and  recovery  of  the  species. 
Thus,  the  establishment  of  critical 
habitat  in  this  unoccupied  area  would 
serve  no  puq>ose.  As  with  Carex  albida, 
the  habitat  for  P.  strictus  will  likely  be 
regulated  under  section  404  of  the 
Federal  Clean  Water  Act.  but  the  total 
area  of  the  population  is  significantiy 
smaller  than  the  minimum  regulatory 
threshold  of  0.13  ha  (*/S  ac)  for  pre- 
construction  notification.  Even  if  a  pre- 
construction  permit  was  required,  any 
activity  that  would  destroy  or  adversely 
modify  the  habitat  of  the  sole  remaining 
population  of  this  species  would  also 
likely  jeopardize  its  continued 
existence.  This  would  also  hold  true  as 
the  species  recovers  and  its  numbers 
increase.  The  designation  of  critical 
habitat  for  Plagiobothrys  strictus, 
therefore,  is  not  prudent  because  it 
provides  no  additional  benefit  to  the 
species  beyond  that  conferred  by  listing. 

Poa  Napensis 

Both  extant  populations  of  Poa 
napensis  occur  on  private  land,  where 
they  occupy  slightiy  more  than  100  m^ 
(1,100  ft^].  Urban  growth  and 
recreational  development  of  hot  springs 
in  the  Calistoga  area  has  rend««d  all 
other  historical  localities  unsuitable  for 
this  species  (CDFG  1979).  Thus,  the 
establishment  of  critical  habitat  in  these 
unoccupied  areas  would  serve  no 
purpose  since  these  areas  have  no 
practical  value  for  the  survival  and 
recovery  of  the  species.  At  least  some  of 
the  suitable  wetiand  habitat  for  P. 
napensis  may  be  regulated  under 
section  404  of  the  Clean  Water  Act.  As 
with  Carex  albida  and  Plagiobothrys 
strictus,  the  total  population  area  is 
significantiy  smaller  than  the  0.13  ha  (\^ 
ac)  minimum  regulatory  threshold  for 
pre-constructioD  notification.  As  is  also 
the  case  with  these  sp>ecies,  even  if  a 
pre-construction  permit  was  required, 
any  activity  that  would  destroy  or 
adversely  modify  the  habitat  of  the  Poa 
napensis  would  also  likely  jeopardize 
its  contiimed  existence.  This  would  also 
hold  true  as  the  species  recovers  and  its 
numbers  increase.  Designation  of 
critical  habitat  for  P.  napensis, 
therefore,  is  not  prudent  because  doing 
so  provides  no  additional  benefit  to  the 
species  beyond  that  conferred  by  listing. 
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Sidalcea  Oregana  ssp.  Valida 

Both  populations  of  Sidalcea  oregana 
ssp.  valida  occur  only  on  private  land. 
There  is  no  evidence  that  the  species 
was  ever  present  at  any  other  localities 
(CNPS  1988b.  CDFG  1987).  It  grows  in 
a  habitat  which  is  likely  to  be  regulated 
under  the  Clean  WatQr  Act  but,  as  with 
the  other  wetland  species  discussed 
above,  the  small  populations  occupy 
less  than  the  0.13  ha  (1/3  ac)  minimum 
regiilatory  threshold  for  pre- 
construction  notification.  Moreover,  due 
to  the  small  size  of  the  only  two  extant 
populations,  any  activity  that  would 
destroy  or  adversely  modify  the  habitat 
of  either  of  the  two  remaining 
populations  of  this  species  would  also 
likely  jeopardize  its  continued 
existence.  This  would  also  hold  true  as 
the  species  n>  overs  and  its  numbers 
increase.  The  species  is  also  of 
recognized  horticxiltiual  value  (Hill 
1993),  and  wild-collected  seeds  of  this 
species  (no  variety  given)  are  available 
through  a  seed  exchange  program 
offered  by  a  international  gardening 
society  (NARGS  1996).  Both 
populations  are  small  enough  that  even 
limited  collecting  pressure  would  have 
adverse  impacts  Designation  of  critical 
habitat  for  S.  oregana  ssp.  valida, 
therefore,  is  not  prudent  because  it 
provides  no  additional  benefit  to  the 
species  beyond  that  conferred  by  listing 
and  because  doing  so  would  increase 
the  degree  of  threat  to  this  species.  The 
publication  of  maps  and  precise 
locations  of  the  populations  that  is 
required  for  designation  of  critical 
habitat,  therefore,  would  contribute  to 
the  further  decline  of  this  species  by 
bcilitating  trespassing  and  uncontrolled 
collecting,  and  hindering  recovery 
efforts. 

TrifoUum  Anioenum 

Only  a  single  population  of  TrifoUum 
amoenum  is  known  to  be  extant 
Although  the  species  was  widespread 
north  and  east  of  San  Francisco  Bay 
historically,  it  had  last  been  seen  in 
1969  and  presumed  extinct  until  its 
rediscovery  in  1992  after  years  of 
searching  (Connors  1994).  Because  it  is 
a  large,  attractive  plant,  it  is  highly 
likely  that  it  has  biaen  extirpated  from  its 
historical  localities  (Connors  1994).  The 
sole  population  is  on  private  land  with 
Uttie  probability  of  any  Federal  activity. 
No  other  suitable  habitat  on  Federal 
land,  or  where  any  Federal  action  is 
likely  to  occur,  is  known  to  exist.  The 
species  has  probably  been  eliminated  at 
its  other  historical  localities  by 
competition  with  alien  species  of 
annual  plants  and  because  of  the 
prevalance  of  alien  species  throughout 


the  historical  range  of  T.  amoenum, 
(Connors  1994).  Although  historically 
the  plant  was  known  from  "wet 
swales,"  the  current  site  is  not  a 
regulated  wetland.  Even  if  a  Federal 
nexus  were  identified,  any  activity  that 
would  destroy  or  adversely  modify  the 
habitat  of  the  sole  remaining  population 
of  this  species  would  also  likely 
jeopardize  its  continued  existence.  This 
would  also  hold  true  as  the  species 
recovers  and  its  numbers  increase. 
E)esignation  of  critical  habitat  for 
TrifoUum  amoenum  at  this  site, 
therefore,  is  not  prudent  because  it 
provides  no  additional  benefit  to  the 
species  beyond  that  conferred  by  listing. 
Although  collection  is  not  currently 
thought  to  be  a  threat  to  the  species,  the 
plant  is  large  with  showy  flowers  and  its 
populations  are  small  enough  that  even 
limited  collecting  pressure  would  have 
adverse  impacts.  E)esignation  of  critical 
habitat  for  T.  amoenum  tmywhere 
within  its  historical  range,  therefore,  is 
not  prudent  because  doing  so  would 
increase  the  degree  of  threat  to  this 
species.  The  publication  of  maps  and 
precise  locations  of  involved  plant 
populations  that  is  required  for 
designation  of  critical  habitat  would 
contribute  to  the  further  decline  of  this 
species  by  facilitating  trespassing  and 
uncontrolled  collecting,  and  HinHaring 
recovery  efforts. 

Available  Conservation  Measures 

Conservation  measiues  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State,  and  requires 
that  recovery  plans  be  developed  for  all 
listed  species.  The  protection  required 
of  Fedeial  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402. 

Section  7(aH4)  of^the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  (rfa 
species,  proposed  for  listing  or  result  in 


destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry  ' 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

To  the  extent  that  six  of  the  nine  taxa 
proposed  herein  are  currentiy  known  to 
inhabit  marshes,  wet  meadows, 
perennial  streams,  or  thermal  hot 
springs,  the  Service  anticipates  that  the 
Corps  will  enter  into  section  7 
consultations  regarding  these  species  if  . 
it  regulates  fill  of  these  wetlands  unde^ 
section  404  of  the  Clean  Water  Act 
Because  of  the  small  area  covered  by 
these  populations,  however,  actions 
which  could  impact  their  habitats  may 
not  be  subject  to  pre-construction 
notification.  The  inadequacies  of 
current  regulations  for  NWP  26 
processing  under  the  Clean  Water  Act 
are  discussed  in  detail  under  factor  D  in 
the  "Summary  of  Factors"  section 
above.  The  National  Park  Service  may 
participate  in  section  7  consultation 
because  of  potential  grazing  effects  on 
Alopecurus  aequalis  var.  soaomensis  at 
the  PRNS,  and  concerning  park  ^ 
management  plans  that  directiy  or 
indirectiy  affect  this  species. 

Listing  Alopecurus  aequaUs  var. 
sonomensis.  Astragalus  clarianus,  Caiex 
albida,  Clarkia  imMcata,  Lilium 
pardalinum  ssp.  pitkinense, 
Plagiobothrys  strictus,  Poa  napensis, 
Sidalcea  oregana  ssp.  valida,  and 
TrifoUum  amoenum  would  provide  for 
development  of  a  recovery  plan  (or 
plans)  for  them.  Such  plan(s)  would 
bring  together  both  State  and  Federal 
efforts  for  conservation  of  the  plants. 
The  plan(s)  would  establish  a 
frameworic  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts,  set  recovery 
priorities,  and  estimate  costs  of  various 
tasks  necessary  to  accomplish  them.  The 
plan(s)  also  would  describe  site-specific 
management  actions  necessary  to 
achieve  conservation  and  survival  of  the 
nine  plant  species.  Additionally, 
pursuant  to  section  6  of  the  Act,  the 
Service  would  be  more  likely  to  grant 
funds  to  affected  states  for  management 
actions  promoting  the  protection  and  ■< 
recovery  of  these  species. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants.  All 
prohibitions  of  section  9(aK2)  of  the  Act, 
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-implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  p>erson  subject  to  the 
jurisdiction  of  the  United  States  to    ' 
import  or  export  any  of  the  plants, 
transport  them  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activify,  sell  or  offer  them  for  sale  in 
interstate  or  foreign  conunerce,  or 
remove  and  reduce  any  of  the  plants  to 
possession  from  areas  under  Federal 
jurisdiction.  In  addition,  the  Act 
prohibits  the  malicious  damage  or 
destruction  of  endangered  plants  on 
areas  under  Federal  jurisdiction,  asivell 
as  the  removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  such  plant 
species  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plant 
species  under  certain  circumstances. 
Such  permits  are  avralable  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
The  Service  anticipates  that  few  permits 
would  ever  be  sought  or  issued  for  most 
of  the  species  because  they  are  typically 
not  sought  for  cultivation  and  are 
uncommon  in  the  %vild.  Lilium 
pardalinum  ssp.  pitkinense  and  Clarkia 
imbricata,  however,  are  collected  for 
horticultiual  use. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34272),  to  identify 
to  die  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  tbat  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  of  the  nine  plant  species 


within  the  species'  range.  Collection, 
damage  or  destruction  of  these  species 
on  Federal  lands  is  prohibited,  although 
in  appropriate  cases  a  Federal  permit 
may  be  issued  to  allaw  collection  for 
scientific  or  recovery  purposes.  Such 
activities  on  non-Federal  (private)  lands 
would  constitute  a  violation  of  section 
9  when  conducted  in  knowing  violation 
of  California  State  law  or  regulations  or 
in  violation  of  State  criminal  trespass 
law.  See  Factor  D.  for  a  discussion  of 
California's  law  protecting  plants. 

As  noted  above,  Federal  listing  of 
plant  species  protects  plants  occurring 
on  Federal  lands  and  when  Federal 
activities  may  affect  the  species.  Thus, 
activities  on  private  lands  such  as 
landscape  maintenance,  clearing 
vegetation  for  firebreaks,  and  livestock 
grazing,  are  not  prohibited  or  regulated 
unless  they  are  conducted  in  knowing 
violation  of  State  law  or  are  federally 
funded  or  authorized.  Questions 
regarding  whether  specific  activities 
would  constitute  a  violation  of  section 
9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Sacramento 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations 
regarding  listed  plants  and  inquiries 
about  prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services, 
Endangered  Species  Permits,  911  NE 
lltii  Ave.,  Portland,  Oregon  97232-4161 
(phone  503/231-2063,  facsimile  503/ 
231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 

determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act  A  notice  outiining  the  Service's 


publiriied  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 

Refiereuces  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor,  Sacramento  Field 
Office  (see  ADDRESSES  section). 

Author 

The  primary  authors  of  this  final  rule 
arq  Diane  Elam  and  David  Wright, 
Sacramoito  Field  Office  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
'  Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regnl^on  PromnlgatioB 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  the  Service  amends  as 
follows: 

PART  17— [AMB40E0] 

1.  The  authorify  citation  for  part  17 
contimies  to  read  as  follows: 

Aathority:  16  U.S.C  1361-1407;  18  VS.C 
1531-^544: 16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  StaL  3500;  unless  otherwiae  noted. 

2.  Amend  Section  17.12(h)  by  adding 
the  following,  in  alphabetical  order 
under  FLOWERING  PLANTS,  to  the  List 
of  Endangered  and  Threatened  Plants  to 
read  as  follows: 


117.12 


on  proposed  and  ongoing  activities 

reasons  for  this  determination  wras 

(h)  •  •  • 

Species 

Historic  Range                  Family 

Status     Whenlisted 

Crrtoj 
hatiitat 

Special 

Scientific  nsme            Common  Name 

rules 

FU3WERMQ  Plants 


Akipecurus  aequalis     Sonoma  alopecurus     U.SA  (CA) Poaceae E 

var.  sonomensis. 


Astragalus  clarianus     Ctara  Hunt^  milk-        U.SX  (CA) Fabaceae 

vetch. 


NA 


Carex  abkla 


wtute  sedge U.SA  (CA) 


Cyperaceae  ..„ 


Oartda  knbricata  . Vine  Hilf  dartda U.SA  (CA) «...    Onagraceae  _    E 


62S 


ees 


62S 


NA 


NA 


NA 


NA 
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Spedes 


Gciwitilic  name 


Common  Name 


Historic  Range 


Famly 


Status      When  listed 


Critical 
hat)itat 


Special 

rules 


—    Lilaceae 


LMum  pmdaMnum  Pitkin  Marsh  lity  ..„..    U.SA  (CA) 

Mp.  pitfanansai 


P^agiobothrys  strictus    Caiistoga  aiocarya       U.SA  (CA) Boraginaceae  , 

•                              •                              •  • 

Pom  napmaia Dtapa  Uuegrass  —    U.S^  (CA) Poocaae 

U.S>.  (CA) Malvacaae 


Sidatosa  orogana 
ssp.  vaiols. 


Kenwood  Marsh 
checker-malow. 


E 

E 

E 

-..-  E 


025 


TrUotum  amoenum  ..    showy  Indtan  dover     U.SJ^.  (CA)  „ Fabacaaa 


62S 
625 

e2s 


NA 

NA 
NA 
NA 

NA 


NA 

1^ 
NA 
HA 

NA 


Dated:  September  29. 1997. 
Jamie  Kappapwt  dark. 

Director.  Fish  and  Wildlife  Service 

(FR  Doc  97-27924  Filed  10-21-97;  8:45  anH 
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■ — yrr^. — r — : 

This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putjtic  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
'persons  an  opportunity  to  participate  in  the 
rule  maidng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariteting  Service 
7  CFR  Parts  966  and  980 

[Pochat  No.  FV97-«66-1  PR] 

Tomatoes  Grown  in  Florida  and 
imported  Tomatoes;  Reopening  of 
Comment  Period  on  Changing 
Minimum  Size  and  Size  Designation 
Requirements 

AQBICY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Reopening  of  the  comment 
period. 

SUMMARY;  Notice  is  hereby  given  that 
the  comment  period  on  proposed 
changes  in  the  minimum  size  and  size 
designation  requirements  for  Florida 
and  imported  tomatoes  is  reopened 
until  November  5, 1997. 

DATES:  Comments  must  be  received  by 
November  5, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
Fax:  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  .will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Keihart,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456; 
Telephone:  (202)  720-2491.  Fax:  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
proposed  regulation  by  contacting:  Jay 
Guerber,  Marketing  Order  Information 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA,  P.O.  Box  96456,  room 
2525-S.  Washington.  DC  20090-6456; 


Telephone:  (202)  720-2491.  Fax:  (202) 
720-5698. 

SUPPLEMB4TARY  INFORMATION:  A 
proposed  rule  was  issued  on  October  2. 
1997.  and  published  in  the  Federal 
Register  (62  FR  52047;  October  6, 1997). 
The  proposed  rule  would  increase  the 
minimum  diameter  size  requirement  for 
Florida  and  imported  tomatoes  from 
2%2  inches  to  2%2  inches.  For  Florida 
tomatoes  alone,  the  rule  would  change 
the  size  designations  from  Medium, 
Large,  Extra  Large  to  numeric  size 
designations  of  6  x  7, 6  x  6.  and  5x6. 
The  proposal  also  would  slightly 
increase  the  diameter  size  ranges  for  the 
designated  sizes.  The  comment  period 
ended  October  16. 1997. 

The  Secretaria  de  Comericio  Y 
Fomento  Industrial  (SECOFI)  of  Mexico 
requested  that  additional  time  be 
provided  for  interested  persons  to 
comment  on  the  proposed  rule.  SECOFI 
stated  that  U.S.  tomato  imports  from 
Mexico  have  accounted  for  over  30 
percent  of  U.S.  consumption  during  the 
marketing  order  season,  on  average,  over 
the  past  10  years,  and  that  the  proposed 
measures  would  have  a  direct  and 
important  impact  on  Mexican  producers 
and  exporters.  SECOFI  further  stated 
that  it  first  became  aware  of  the 
proposal  only  after  it  was  published  in 
the  Federal  Register,  and  that  Mexican 
producers  were  not  given  advance 
notice  and  allowed  to  prepare  for  the 
possible  change.  The  request  indicated 
that  immediate  implementation  of  the 
proposal  could  seriously  disrupt 
Mexican  exports. 

SECX)FI  also  pointed  out  that  Article 
1802  of  the  North  American  Free  Trade 
Agreement  (NAFTA)  requires  that 
proposed  regulatory  measures  affecting 
trade  be  published  in  advance,  and  that 
interested  persons  and  the  NAFTA 
country  governments  be  provided  a 
"reasonable  opportunity"  to  comment 
on  those  proposed  measures.  SECOFI 
indicated  that  the  10-day  time  limit  did 
not  give  a  "reasonable  opportunity"  for 
comments,  and  requested  that  the 
comment  period  be  extended  for  60 
additional  days. 

Providing  an  additional  60  days  for 
comments  would  delay  the  final 
decision  on  these  proposed  measures 
until  January  of  1998.  This  is  not 
acceptable  because  these  measures,  if 
adopted,  should  apply  to  as  much  of  the 
1997-98  domestic  and  import  shipping 
seasons  as  possible.  The  Florida  tomato 


industry  has  just  begim  harvesting, 
packing,  and  shipping  1997-98  season 
tomatoes,  while  Mexico  exports  to  the 
U.S.  each  month  of  the  year,  with  the 
most  significant  shipping  period  starting 
in  mid-December. 

Article  909.1(a)  of  NAFTA  generally 
requires  at  least  a  60-day  notice  period 
prior  to  the  adoption  orjnodification  of 
a  technical  regulation,  but,  for  a 
technical  regulation  relating  to 
perishable  goods,  a  30-day  notice  prior 
to  adoption  of  a  regulation  can  be  used. 

After  reviewing  the  situation,  and  in 
accordance  with  NAFTA,  the 
Department  is  reopening  the  comment 
period  for  20  additioniil  days  or  imtil 
November  5, 1997.  This  wrill  provide^ 
interested  persons  a  total  of  30  days  to 
review  the  proposed  rule,  perform  a 
more  complete  analysis,  and  submit  any 
written  comments.      ^ 

This  delay  should  not  substantially 
add  to  the  time  required  to  complete 
this  rulemaking  action.  Accordingly,  the 
period  in  which  to  file  written 
comments  is  reopened  until  November 
5. 1997.  This  notice  is  issued  pursuant 
to  the  Agricultural  Marketing 
Agreement  Act  of  1937. 

Authority:  7  U.S.C.  601-674.  • 

Dated:  Octoberl  7, 1997. 
Robert  C  Keeney, 

Deputy  Administrator,  Fruit  and  Vegetable 

Programs. 

IFR  Doc.  97-28020  Filed  10-20-97;  8:45  am] 

BIUJNQ  COOE  341(Ma-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and     - 
Rdrtewable  Energy 

10  CFR  Part  430 

[Docliat  No.  EE-DET-97-660] 

RIN1904-AA85 

Energy  Conservation  Program  for 
Consumer  Products:  Determination 
Concerning  the  Potential  for  Energy 
Conservation  Standards  for  Electric 
Distribution  Transformers 

AQBJCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 
ACTION:  Notice  of  Determination. 

SUMMARY:  The  Department  of  Energy 
(DOE  or  the  Department)  has 


54910 


Federal  Register  /  Vol.  62,  No.  204  /  W^nesday,  October  22.  1997  /  Proposed  Rules 


determined,  based  on  the  best 
information  currently  available,  that 
ener^  conservation  standards  for 
electric  distribution  transformers  are 
technologically  feasible,  economically 
justified  and  would  result  in  signiHcant 
energy  savings.  This  determination 
initiates  the  process  of  establishing,  by 
notice  and  comment  rulemaking,  test 
procedures  and  energy  conservation 
standards  for  this  product. 

AOORESSCS:  Copies  of  "Guide  for 
Determining  Energy  Efficiency  for 
Distribution  Transformers"  (NEMA 
Standards  Publication  TP  1-1996), 
"Determination  Analysis  of  Energy 
Conservation  Standards  for  Distribution 
Transformers,  ORNL-6847,"  and 
"Supplement  to  the  Determination 
Analysis  {ORNL-6847)  and 'Analysis  of 
the  NEMA  Efficiency  Standard  for 
Distribution  Transformers,  ORNL- 
6925,"  are  available  in  the  DOE 
Freedom  of  Information  Reading  Room, 
U.S.  Dep)artment  of  Energy.  Forrestal 
Building,  Room  lE-190. 1000 
Independence  Avenue,  SW, 
Washington,  DC,  20585,  (202)  586-6020. 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHB)  MFOMMTION  CONTACT: 

Kathi  Epping,  U.S.  Deportment  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Mail  Station 
EE-^3.  Forrestal  Building,  1000 
Independence  Avenue.  SW, 
Washington,  DC  20585-0121,  (202) 
586-7425.  FAX:  (202)  586-4617. 
email:  kathi.epping@hq.doe.gov. 

Edward  Levy,  Esq..  U.S.  Department  of 
Energy.  Office  of  General  Counsel, 
Mail  Station  GC-72.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-3410. 
(202)  586-9507,  email: 
edward.levydhq.doe.gov. 

SUPPIAENTARY  MFOfMATXM: 
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3.  Median  Total  Owning  Cost  (TOC)  Case 

4.  Avany  Loeau  Case 
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D.  Voluntary  Programs 
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2.  National  Business  Awareness  Campaign 
HI.  Conclusion 

A.  Determination 
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L  IntrodoctkNi 

A.  Authority 

The  National  Energy  Conservation 
PoUcy  Act  of  1978,  Pub.  L  95-619. 
amended  the  Energy  Policy  and 
Conservation  Act  (EPCA)  to  add  a  Part 
C  to  Title  m,  which  established  an 
energy  conservation  program  for  certain 
industrial  equipment.  The  most  recent 
amendments  to  EPCA.  in  the  Energy 
Policy  Act  of  1992,  Pub.  L  102-486, 
(EPACT)  included  amendments  that 
expanded  Title  III  of  EPCA  to  include 
certain  commercial  water  heaters  and 
heating  and  air-conditioning  equipment, 
incandescent  and  fluorescent  lamps, 
electric  motors  and  electric  distribution 
transformers. 

Among  these  amendments  is  section 
124(a)  of  EPACT,  which  amended 
section  346  of  EPCA,  42  U.S.C.  6317,  to 
provide  that  the  Secretary  of  Eneigy 
must  prescribe  testing  requirements  and 
energy  conservation  standards  for  those 
distribution  transformers  for  which  the 
Secretary  determines  that  standards 
"would  be  technologically  feasible  and 
economically  justified,  and  would  result 
in  significant  energy  savings."  42  U.S.C. 
6317(a).  Section  346  was  also  amended 
to  reouire  the  Secretary,  within  six 
months  after  prescribing  energy 
conservation  standards  for  distribution 
transformers,  to  prescribe  labeling 
requirements  for  such  transformers. 

Section  346  requires  the  Department 
to  make  a  determination  that  standards 
for  transformers  are  technologically 
feasible  and  economically  justified,  and 
would  save  significant  amounts  of 
eitergy,  before  the  Department  initiates 
the  process  for  promulgating  test 
procedures  and  specific  standards.  The 
section  could  be  read  as  providing  that 
once  this  initial  determination  is  made, 
there  is  no  further  consideration  of 
technological  feasibility,  economic 
justification,  or  energy  savings,  and  that 
the  Department  must  proceed  to  adopt 
standajxis.  Such  an  interpretation, 
however,  would  be  inconsistent  with 
the  approach  in  other  provisions  of 
EPCA,  and  would  be  impractical.  It  is 
inconsistent,  for  example,  with  section 
325(o)  of  EPCA,  under  which  economic 
justification  is  addressed  after  specific 
standards  have  been  proposed,  based  on 
a  detailed  evaluation  with  respect  to  one 
or  more  specific  standards.  It  is 
impractical  because,  even  if  one  or  more 
design  options  has  the  potential  for 
achieving  energy  savings,  a 
determination  that  such  savings  could 
in  feet  be  achieved  caimot  be  made 
without  first  having  developed  test 
procedures  to  measure  the  energy 
efficiency  of  transformer  designs,  and 
then  conducting  an  in-depth  analysis  of 


each  design  option.  Such  analysis  might 
show  that  no  standard  meets  ail  three  of 
the  prescribed  criteria:  i.e., 
technologically  feasible,  economically 
justified  and  significant  energy  savings. 

For  these  reasons,  the  Department 
construes  section  346  as  requiring  it  to: 
(1)  Determine  based  upon  the  best 
information  available  whether  standards 
for  transformers  would  be 
"technologically  feasible  and 
economically  justified,  and  would  result 
in  significant  energy  savings,"  and  (2)  if 
energy  conservation  standards  appear  to 
be  warranted  under  these  criteria,  to 
prescribe  test  procedures  and  conduct  a 
rulemaking  concerning  such  standards. 
During  the  standards  rulemaking,  the 
Department  would  describe  whether 
and  at  what  level(s)  to  promulgate 
standards.  This  decision  would  be  based 
on  in-depth  consideration,  with  public 
participation,  of  the  technological, 
feasibility,  economic  justification,  and 
energy  savings  of  potential  standard 
levels.  Thus,  the  initial  determination 
made  today  that  standards  are 
warranted  under  the  criteria  specified  in 
section  346(a)  would  in  effect  be 
reviewed  during  the  rulemaking 
process,  based  on  more  complete 
information  than  is  currently  available 
as  to  whether  those  criteria  are  met. 

B.  Rulemaking  Procedures 

EPCA,  which  provides  rulemaking 
procedures  for  the  promulgation  of  test 
procedures  and  standards  for  appliances 
and  commercial  equipment,  is 
ambiguous  as  to  whether  these 
procedures  apply  to  rulemakings  on  test 
procedures  and  standards  for 
transformers.  For  the  reasons  discussed 
below,  the  Department  will  nonetheless 
use  these  procedures  in  conducting  the 
test  procedure  and  standards 
rulemakings  for  transformers. 

In  conducting  rulemakings  on  all 
subjects,  the  Department  must,  at  a 
minimum,  adhere  to  the  procedures 
required  by  the  Administrative 
Procedure  Act  and  section  501  of  the 
Department  of  Energy  Organization  Act 
(DOE  Organization  Act),  42  U.S.C  7191. 
Section  501  in  essence  requires  the 
following:  (1)  Issuance  of  a  notice  of 
proposed  rulemaking  (NOPR),  (2)  an 
opportunity  for  comment,  (3)  an 
opportimity  for  presentation  of  oral 
comments,  if  there  exists  "a  substantial 
issue  of  fact  or  law"  or  if  the  rule  will 
have  a  "substantial  impact,"  and  (4) 
publication  of  the  final  rule 
accompanied  by  appropriate 
explanation.  Pursuant  to  E.0. 12662,  the 
comment  period  most  be  at  least  75 
days. 

With  respect  to  test  procedures  for 
transformere,  the  Dep^lment  has 
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decided  to  use  the  same  rulemaking 
procedures  it  uses  under  Part  B  of 
EPCA,  and  for  other  equipment  covered 
under  Part  C.  Thus,  in  addition  to  the 
generic  procedural  requirements 
describcKl  above,  the  Department  will 
provide  an  opportimity  for  oral 
comment  (i.e.,  hold  a  hearing)  on  all 
proposed  test  procedures,  regardless  of 
the  "substantial  issue"  or  "substantial 
impact"  criteria,  as  is  done  in  other 
EPCA  test  procedure  rulemakings.  See, 
e.g.,  EPCA  section  323(b)(2).  42  U.S.C. 
6293(b)(2).  Hearings  have  been  useful  in 
promulgating  test  procedures  in  the 
appliance  program,  and  a  hearing  can 
help  to  identify  issues  that  should  be 
addressed  and  points  that  should  be 
amplified  in  the  written  comments.  In 
addition,  permitting  oral  as  well  as 
written  comments  will  maximize  the 
opportunity  for  interested  parties  to 
express  their  views  on  the  proposed 
rule.  This  should  give  greater  assurance 
of  the  validity  and  feasibility  of  the  final 
test  procedure  that  the  Department 
adopts. 

As  to  energy  conservation  standards, 
for  most  other  products  covered  by 
EPCA.  EPCA  requires  the  Department  to 
take  supplemental  steps  in 
promulgating  standards,  including  the 
following,  that  are  not  required  by  the 
Administrative  Procedural  Act  or  the 
DOE  Organization  Act: 

1.  An  advance  notice  of  proposed 
rulemaking  (ANOPR)  must  be  issued, . 
followed  by  a  60-day  comment  period; 

2.  The  notice  of  proposed  rulemaking 
(NOPR)  must  set  forth  the  maximum 
efficiency  improvement  that  is 
technologically  feasible  and,  if  the  proposed 
standard  does  not  achieve  this  level,  an 
explanation  of  why;  and 

3.  A  hearing  must  be  held  following 
issuance  of  the  NOPR,  regardless  of  the 
"substantial  issue"  or  "substantial  impact" 
criteria. 

EPCA  sections  325(p),  336(a),  and 
345(a),  42  U.S.C.  6295(p),  6306(a),  and 
6317(a).  The  Department  also  has  a 
policy,  in  conducting  rulemakings  on 
appliance  standards,  to  allow  75  days 
for  comment  on  the  ANOPR  (rather  than 
the  60  days  required  by  EPCA),  with  at 
least  one  public  hearing  or  workshop 
during  this  period.  Procedures  for 
Consideration  of  New  or  Revised  Energy 
Conservation  Standards  for  Consimier 
Products,  61  FR  36974.  Ouly  15. 1996) 
(the  "Interpretive  Rule"). 

The  first  sentence  of  section  345(a) 
could  be  interpreted  as  requiring  the 
Department  to  employ  these  EPCA 
procedures  in  developing  standards  on 
transformers.  In  any  case,  the 
Department  has  decided  it  will  employ 
the  foregoing  procedures  set  forth  in 
EPCA  and  the  Interpretive  Rule.  It  will 


do  so  in  part  for  the  same  reasons  it  will 
use  EPCA  procedures  to  promulgate 
transformer  test  procedures.  These 
reasons  include:  (1)  EPCA  procedures 
have  worked  well  in  the  appliance 
program,  and  (2)  they  will  provide 
enhanced  the  opportunity  for  public 
comment,  thereby  helping  to  improve 
the  quality  of  the  final  rules.  In 
addition,  the  Department  has  never 
developed  efficiency  standards  for  a 
product  such  as  distribution 
transformers.  Therefore,  the  Department 
believes  that  the  development  of 
transformer  standards  will  benefit  from 
enhanced  opportunities  for  public 
participation  during  the  standards 
development  process.  Such 
Ijarticipation  can  best  be  achieved  if  the 
Department  employs  the  full  range  of 
procedures  used  in  its  program  to  set 
efficiency  standards. 

C.  Background 

After  the  passage  of  EPACT,  the 
Department  contracted  with  the  Oak 
Ridge  National  Laboratory  (ORNL)  to 
conduct  a  study  to  obtain  data  and  assist 
the  Department  in  making  a 
determination  Its  to  whether  standards 
for  distribution  transformers  are 
warranted.  ORNL  developed  and 
published  a  report,  entiUed 
"Determination  Analysis  of  Energy 
Conservation  Standards  for  Distribution 
Transformer,  ORNL-6847"  which  was 
based  on  information  frcmi  annual  sales 
data,  average  load  data,  and  surveys  of . 
existing  and  potential  transformer 
efficiencies  that  were  obtained  from 
several  organizations.  -- 

In  the  ORNL  analysis,  transformers 
with  a  primary  voltage  of  480  V  to  35 
kV  and  a  secondary  voltage  of  120  to 
480  V  are  defined  as  distribution 
transformers.  This  definition  is 
consistent  with  ANSI/IEEE  C57.12.80- 
1978  (subsection  2.3.1.1),  which  defines 
a  distribution  transformer  as  "a 
transformer  for  transferring  electrical 
energy  from  a  primary  distribution 
circuit  to  a  secondary  distribution 
circuit  or  consimier's  service  circuit." 
Typical  utility  primary  distribution 
voltages  in  the  U.S.  range  from  5  kV  to 
35  kV  mediimi-voltage  classes,  aiKl 
typical  primary  consumers'  services  are 
480  V  or  higher;  thus  the  total  primary 
voltage  range  is  480  V  to  35  kV.  Tjrpical 
secondary  voltages  in  the  U.S.  range 
from  120  to  480  V.  ANSI/IEEE 
C57.1 2.80-1978  indicates  that 
distribution  transformers  usually  have  a 
rated  capacity  in  the  order  of  5  -500 
kVA.  However,  ANSI/IEEE  C57.12.26- 
1993  defines  pad-mounted  distribution 
transformers  as  transformers  with  a 
rated  capacity  2500  kVA  or  lower,  with 
primary  voltages  of  34,500  V  (35  kV 


clas8)>or  lower  and  secondary  voltages 
of  480  V  or  lower.  The  ORNL  analysis 
considered  rated  capacities  ranging  from 
of  10  to  2500  kVA  for  liquid-immersed 
transformers,  because  most 
manufacturers  no  longer  produce  units 
smaller  than  10  kVA.  For  dry-type 
transformers  a  rated  capacity  range  of 
0.25  to  2500  kVA  was  considered: 
comments  from  manufacturers  indicate 
that  this  range  covers  nearly  all  the  U.S. 
dry-type  transformer  market,  although 
the  bulk  of  that  market  is  in  the  range 
of  10  to  2500  kVA.  The  ORNL  analysis 
did  not  consider  transformere  whidi  are 
not  continuously  connected  to  a  power 
distribution  system  as  a  distribution 
transformer.  For  example,  transformers 
that  are  part  of  machinery  which  are 
switched  off  from  electrical  power  were 
considered  by  the  study  as  a  component . 
of  the  machinery's  circuit  and  not  part 
of  the  power  distribution  circuit.  Also, 
special-purpose  control  and  signal 
transformers,  as  well  as  bulk  power 
transformers,  were  excluded  from 
consideration  because  they  are  not 
classified  as  distribution  transformers. 

In  the  Department's  view,  the  term 
"distribution  transformer"  in  section 
346  of  EPCA  means  all  transformers 
with  a  primary  voltage  of  480  V  to  35 
kV,  a  secondary  voltage  of  120  V  to  480 
V.  and'a  capacity  of  either  10  to  2500 
kVA  for  liquid-immersed  transformers 
or  0.25  kVA  to  2500  kVA  for  dry-type 
transformers,  except  for  transformers 
described  in  the  foregoing  three 
sentences.  This  definition  encompasses 
the  transformers  considered  in  the 
C^INL  analysis. 

ORNL  collected  data  from  the 
following  organizations  and  sources: 
The  American  National  Standards 
Institute  (ANSI),  Department  of 
Commerce  (DOC),  Department  of  Energy 
(DOE),  Edison  Electric  Institiite  (EEI). 
Institute  of  Electrical  and  Electronics 
Engineere  (IEEE),  National  Electrical 
Manufactiirars  Association  (NEMA). 
North  American  Electric  Reliability 
Council  (NAERC),  Office  of 
Management  and  Budget  (OMB),  various 
books  and  phone  conversations  with 
interested  parties.  In  addition,  the 
ORNL  report  used  data  from  a  survey 
developed  by  ORNL  and  circulated  by 
NEMA  to  NEMA  and  non-NEMA 
manuCacturers.  to  obtain  no-load  losses, 
load  losses  and  selling  prices  of  various 
sizes  and  types  of  distribution 
transformers.  Data  from  these  surveys 
and  other  relevant  information  were 
used  in  the  report  to  show  the  potential 
energy  savings  of  various  conservation 
case  studies  such  as:  (1)  Lowest  Total 
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Owning  Cost  fTOC)^  Case.  (2)  MecMan 
TOC  Case.  (3)  Average  Losses  Case.  (4) 
High-Efficiency  Case,  and  (5)  Two- Year 
PaylMck  Case.  The  last  of  these,  the 
Two- Year  Pa3rt>ack  Case,  was  not 
derived  from  the  survey.  Rather,  a 
manufacturer  developed  this  case 
during  peer  review  of  the  report  by 
using  a  combination  of  price  and  design 
losses,  with  the  objective  of  achieving  a 
two-year  payback  based  on  typical 
transfcvmer  operation  and  electricity 
rates.  The  efficiency  levels  used  to 
define  the  conservation  cases  are  based 
on  responses  from  surveys  ccHnpleted  by 
manu£M:turers. 

Two  peer  reviews  of  the  drafts  of  the 
report  were  perfonned  by  ORNL.  The 
08NL  peer  review  consisted  of  i2 
reviewers,  including  representatives  of 
distribution  transformer  manufactxirers. 
metal  manufaoturers,  research 
institutions/laboratories,  private  as  well 
as  municipal  electric  utilities, 
manufacturer  associations,  metal 
associations,  and  ener^  conservation 
groups.  After  the  comments  from 
stakeholders  were  incorporated  into  the 
draft,  the  repot  (ORNL-6847)  was 
published  in  July  1996.  The  inftwrnation 
contained  in  this  report  assisted  the 
Department  in  making  this 
detennination  on  the  feasibility  and 
significance  of  energy  savings  for 
distribution  transformers. 

In  September  1996.  shortly  after 
publication  of  the  ORNL  report,  the 
National  Electrical  Manufacturers 
Association  (NEMA)  developed  and 
pubUshed  a  voluntary  guide  entitled 
"Guide  for  Determining  Energy 
Efficiency  for  Distribution 
Transfmners"  (NEMA  Standards 
Publication  TP  1-1996.  referred  to 
"NEMA  TP-1")  to  help  purchasers 
diooae  more  efficient  distribution 
transibnners.  The  NBk4A  TP-1  is 
intended  to  give  manufacturers  a 
vehids  to  promote  the  use  of  high 
effidancy  transformers  and  to  assist 
purcfaasers/usera  in  the  selection  of 
energy  efficient  transformers.  NEMA 
TP-1  ofivs  a  simplified  methodology  to 
kab  UMBS  of  utility  (liquid-immersed) 
and  ooramerdal/industrial  (dry-type) 
transformers  to  understand  and 
calculate  the  equivalent  first  cost  of  core 
and  load  looses,  h  also  ofiiars  an 
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alternative  method  to  users  who  would 
rather  use  tables  of  minimum 
efficiencies  based  on  transformer  kVA 
size,  voltage  consideratioos.  and  t3rpa 
(liquid-immersed  or  dry-type). 

Subsequently,  the  Department 
determined  that  the  initial  estimate, 
reflected  in  the  initial  ORNL  repmt,  of 
the  market  siaa  for  dry-type 
transformers  was  too  hl^.  In  addition, 
it  was  determined  that  Uie  effective 
annual  loads  for  liquid-immersed 
transformers  were  also  too  high. 
Consequmtly,  ORNL  re-analyzed  the 
energy  savings  using  a  more  accurate 
disaggregated  model  including  data  for 
all  types  and  sizes  of  transformers.  This 
data  had  not  been  available  for  the 
original  ORNL  study.  Furthermore,  the 
manufacturer  that  developed  the  two- 
year  payback  case  advised  ORNL  that 
the  actual  payback  will  likely  be 
substantially  longer  than  2  years  due  to 
hi^er  than  anticipated  manufacturing 
costs.  The  two-year  payt>ack  case  was 
eliminated  from  the  analysis  because  of 
this  misestimation  of  cost  and  because 
this  case  is  no  longer  necessary  due  to 
the  addition  of  the  TP-1  case.  A 
description  of  the  new  data  and  model, 
CMUML's  re-analysis,  and  an  analysis  of 
NEMA  TP-1  are  set  forth  in  a  second 
report,  entitled  "Supplement  to  the 
'Determination  Analysis'  (ORNL-6847) 
and  Analysis  of  the  NEMA  Efficiency 
Standard  for  Distribution  Transformers, 
ORNL-6925".  The  purpose  of  this 
report  is  to  assess  N^4A  TP-1  along 
with  the  options  considered  in  the 
determination  study,  using  the  more 
accurate  analysis  model  and  transformer 
market  and  loading  data  developed 
subsequent  to  the  publication  of  the 
original  CHINL  report 

Data  and  OHnments  received  from 
stakeholders  during  the  peer  review  of 
the  initial  ORNL  report  have  been 
considered  in  preparing  this 
determination  and  will  be  more  fully 
considered  during  all  actions  taken  by 
the  Department  when  proceeding  writh 
the  rulemaking  process  to  consider 
conservation  standards  for  distribution 
transformers.  Results  of  the  energy 
savings  analyses  of  the  ORNL  r^xuts 
will  be  discussed  in  detail  in  the 
follovring  sections  of  this  detwmination 
nolioa. 

IL  DiaansMMi  afORNL  laporti 

A.  Purpose  and  Content 

ORNL  assisted  the  Dapaitment  by 
studjring  the  feasibility  of  achieving 
potmtial  mergy  savings  that  could 
resuh  frtan  energy  coDserration 
standards  for  distribution  transformers. 
The  potential  energy  savings  presented 
in  the  ORNL  reports  are  preliminary 


estimates.  Subsequent  analyses  will  be 
performed  after  test  procedtires  are 
established.  These  analyses  will  involve 
more  exact,  detailed  information  whidi 
will  be  developed  during  the  standards 
rulemaking  process,  and  will  cover  the 
effects  of  energy  conservation  standards 
for  distribution  transformers. 

B.  Methodology 

The  study  methodology  consisted  of 
four  major  elements:  (1)  Development  of 
a  database,  (2)  development  of 
conservation  options.  (3)  assessments  of 
the  energy  conservation  options,  and  (4) 
incorporation  of  feedback  from 
stakeholders.  The  following  is  a  brief 
description  of  each  element: 

•  Database  developnient.  Collecting 
and  processing  data  was  a  major  part  of 
the  study.  E)ata  on  transformer  designs, 
losses,  and  sales  were  provided  by 
NEMA  and  individual  manufacturers. 
The  Edis<m  Electric  Institute  (BET),  the 
American  Public  Power  Association 
(APPA),  and  selected  utilities  provided 
utility  user  information.  The  database 
includes  the  results  of  a  survey 
circulated  by  EEI  and  APPA  to  their 
member  utilities.  User  information  on 
dry-type  transformers  was  provided  by 
the  American  Institute  of  Plant 
Engineers.  In  addition,  the  Federal 
Energy  Regulatory  Commission's  Form 
1,  Energy  Information  Administration 
data  and  trade  joiunals  were  used.  The 
basic  information  included  historical 
infcHination  on  user  purchases,  and 
costs  and  losses  of  new  transformers  for 
the  various  options  considered  in  the 
study.  Informati(xi  on  transformer 
loading  fectors  was  obtained  from 
discussions  with  transformer 
manufecturers,  utiUties,  and  surveys  of 
commercial  and  industrial  users. 

•  Development  of  energy 
conservation  options.  Tedmically 
feasible  energy  conservation  cases  for 
distribution  transformers  were  based  on 
results  of  a  survey  circulated  by  NEMA. 
and  other  information  provided  by  non- 
NEMA  transformer  manufecturers: 

•  Assessments.  The  technical  analysis 
provided  estimates  of  appropriate 
transformer  loading  factors,  losses,  and 
en«gy  savings  for  the  energy 
conservation  cases. 

•  Stakeholders  input.  A  distributioa 
transformer  review  group  consisting  of 
manufecturers.  users,  material 
suppliers,  and  public  interest  groups 
was  fbnned  to  provide  data,  and  to 
review  the  study  (see  Appmdix  A  of  the 
initial  OSNL  report),  biput  from  these 
stakeholders  was  incorporated  in  the 
report. 

Much  of  the  data  on  losses  associated 
with  cost-effective  transformer  designs 
used  in  this  study  are  from  a  survey  of 
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transfonnOTS,  called  the  NEMA-ORNL 
survey,  developed  by  ORNL  and 
circulated  by  NEMA  to  its  members  and 
several  non-NEMA  manufecturers. 
Utilities  usually  request  that 
manufecturers  submit  bids  for  the 
lowest  TOC  transformer  that  they  can 
design  by  specifying  the  transfcHiner 
features  and  their  A  and  B  fectors.  The 
NEMA-ORNL  survey  took  this 
approach.  It  included  what  were 
believed  to  be  the  most  common 
feattues  that  would  be  requested  for 
each  size  and  price  for  the  lowest  TOC 
transformer  they  could  design.  The 
survey  requested  that  manufecturers 
reveal  the  transformer  design  that  had 
the  lowest  TOC  in  terms  of  core  losses 
or  no  load  losses  (A  fector),  coil  losses 
or  load  losses  (B  factor),  and  transformer 
price.  While  both  A  and  B  fectors  reflect 
the  capitalized  cost  of  losses,  they  differ 
in  their  cost  per  watt  rates  for  two 
reasons.  First,  a  watt  of  core  loss 
represents  a  continuous  loss  that  occurs 
whenever  a  transformer  is  energized, 
which  is  normally  100  percent  of  the 
time  fat  most  distribution  transformers. 
This  continuous  loss  of  energy  increases 
the  cost  per  rated  watt  of  core  loss 
compared  with  the  rated  watt  of  coil 
loss,  which  occurs  only  while  powrer  is 
drawn  throu^  the  transframer.  The 
second  reason  for  the  difference  in  rata 
for  A  and  B  factors  is  the  cost  of  energy 
associated  with  the  losses.  Load  losses 
are  proportionally  higher  during  peak 
periods  when  the  f>er  unit  cost  of 
producing  electricity  is  relatively  high. 

Three  combinations  of  A  and  B  factors 
were  requested  in  the  siuvey.  The 
combinations  of  A/B  fectors  requested 
were  as  follows: 

1.  A/B=$0/$0,  which  represents  non- 
evaluated  transformers.  In  the  $0/$0 
design,  only  the  first  cost  is  considered, 
and  the  price  of  the  transformer  is  used 
as  the  TOC  value  (i.e..  the  value  of 
losses  is  not  included  in  the  purchase 
decision).  This  design  was  requested  in 
the  survey  to  establish  a  baseline 
efficiency  for  non-evaluated  distribution 
transformers. 

2.  A/B=$3.50/S2.25,  with  the  B  factor 
of  $2.25  per  watt  representing  a 
transformer  with  a  relatively  high 
average  load. 

3.  A/B=$3.50/$0.75,  with  the  B  fector 
of  S0.75  per  watt  representing  a 
transformer  with  a  normal  to  low 
average  load  while  the  A  factor  remains 
fixed  at  $3.50  per  watt. 

Twelve  transformer  sizes — six  liquid- 
immersed  and  six  dry-type — ^wera 
surveyed: 
Liquid-immersed  transformers 

1.  Single-phase  25-kVA  pole-iAounted 

2.  Single-phase  50-kVA  pole-mounted 


3.  Single-phase  50-kVA  pad-mounted 

4.  Three-phase  150-kVA  pad-mounted 

5.  Tliree-phase  75G-kVA  pad-mounted 

6.  Three-phase  2000-kVA  pad- 
mounted 

Dry-type  transformers 

7.  Single-phase  1-kVA  .     . 

8.  Single-phase  10-kVA 

9.  Three-phase  45-kVA 

10.  Three-phase  1500-kVA 

11.  Three-phase  2000-kVA 

12.  Three-phase  2500-kVA 

There  were  216  traa^formm  designs 
submitted  for  the  12  dlfiarent  types  of 
transformers.  Each  type  had  at  least 
three  designs  for  eadi  of  the  three  A  and 
B  combinations.  Eight  designs  for  each 
of  the  three  A  and  B  combinations  were 
submitted  for  the  liquid-immersed  25- 
kVA  pole,  50-kVA  pole,  and  50-kVA 
pad-mounted  transformers. 

Conservation  cases  were  developed  to 
determine  if  efficiency  standards  are 
warranted  for  distribution  transformers. 
These  cases  were  based  on  an  econcHnic 
methodology  that  is  widely  used  by 
electric  utilities  in  their  purchase  of 
distribution  transformers:  the  TOC  (total 
owning  cost)  methodology  whi(± 
considera  the  life  cycle  cost  of  owning 
a  transfc»iner.  It  finds  the  economically 
optimal  tradeoff  between  the 
transformer's  capital  cost  and  its 
opmating  cost.  The  TOC  methodology  is 
neutral  with  respect  to  the  technology 
and  materials  utilized  in  the 
transformer.  It  is  a  different  approach 
from  conservation  based  standards  that 
are  developed  through  expUdtly 
considering  energy  efficient 
technologies. 

For  transformers,  the  technologies 
applied  to  alter  the  losses,  and  hence 
efficiencies,  are  very  interactive  and 
involve  multiple  variables,  such  as 
operating  current  density,  flux  density. 
geometric  ratios  and  electrical 
insulation.  For  example,  reducing  no- 
load  losses  by  using  lower  loss  core 
materials  generally  requires  an 
alteration  of  flux  d«isity  and  core/coil 
dimensions,  which  may  <x  may  not 
lower  load  losses.  Hence,  the  ORNL 
reports  used  the  TOC  approach  to  allow 
for  this  interacd(Hi  of  design  parametws 
in  an  optimal  manner. 

The  TOC  approach  allows  a  utility  to 
purchase  the  optimimi  distribution 
transformer  for  the  particular  set  of 
energy  costs  and  operating 
characteristics  that  are  anticipated  over 
the  transformer's  life.  The  TOC 
approach  has  led  to  significant  increases 
in  utility  transformer  efficiencies  since 
it  became  widespread  in  the  mid-1970's. 
Because  the  methodology  is  neutral 
with  respect  to  transformer  technologies 
and  materials,  it  leads  to  choosing 


transformers  that  take  advantage  of  any 
oppcMttmities  to  economically  improve 
transformer  efficiencies. 

The  TOC  ap{»oadi  was  used  in 
developing  the  conservation  cases 
disctissed  in  the  ORNL  reports.  The  first 
step  in  developing  these  conservation 
cases  was  selection  of  parameters  that 
define  the  value  of  energy  losses  over  a 
transformer's  Ufe.  As  previously 
explained,  the  TOC  methodology  hinges 
on  the  development  of  the  A  and  B 
fectors  which  represent  the  expected 
lifetime  value  per  watt  of  a  transformer's 
rated  foil  load  losses  using  the  following 
formula: 

TOC=pric»Kno-Ioad  losses  x  A)-f(load 
xB) 


A  second  key  for  devefoping  these 
cases  was  selection  of  the  low-TOC 
designs  fw  the  selected  A  and  B  values. 
During  a  typical  transformer  bid 
process,  a  buyer  submits  its  required 
technical  specifications  and  A  and  B 
values  to  a  manufecturer.  The 
manufacttirer  considers  many 
transformer  designs  that  meet  the 
buyer's  technical  specifications  vriA 
various  load  losses,  no-load  losses,  and 
prices.  From  this  large  number  of 
designs  and  costs,  the  manufecturer 
submits  a  selection  of  very  low  TOC 
designs  fm'  the  buyer's  consideratian. 
The  survey  of  manufacturMS  iuquaslad 
information  on  their  lowest  TOC 
designs  for  the  selected  A  and  B  factors. 

The  losses  and  prices  for  each 
transformer  manufacturer's  lowest  TOC 
design  were  used  along  with  the  utility 
surveys  to  develop  the  database.  The 
database  was  used  to  develop  the 
conservation  cases  for  the  determination 
study:  The  base  case,  the  lowest  TOC 
case,  the  median  TOC  case,  the  average 
losses  case,  and  the  high-efficiency  case. 
The  base  case  consisted  of  data  on  non- 
evaluated  dry-type  transfwmers  and 
recent  utility  purchases  of  liquid- 
immersed  transformers.  The  avmage 
losses  case  was  developed  by  avera^gpuig  - 
losses  from  the  three  lowest  TOC 
designs  for  each  transformer  size  and 
type.  A  description  of  the  conservation 
cases  and  their  weighted  efficiencies  are 
presented  in  Table  1. 

Amorphous-core  transfonner  designs 
were  excluded  from  two  of  the 
conservaticMi  cases,  the  lowest  TOC  case 
and  the  median  TOC  case.  This 
exclusion  does  not  imply  that 
amorphous-core  transformers  are  not 
economical  for  the  A  and  B  factors  used 
in  the  study.  Rather  the  rationale  for 
excluding  the  amorphous-core 
transformers  was  to  develop  moderately 
high-efficiency  cases  that  do  not  dep«id 
on  a  particular  technology. 
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Description 


Case  effi- 
ciency weight- 
ed by  sates* 


NEMA  TP-1  ._.. 
MedtanTOC  .... 
Average  losses 

Loirwest  TOC 

Higl>-e(riaerx:y  . 


Existing  mix  of  transformers . 

A  voluntary  efficiency  guide  „ „ ._. 

Efficiency  a4  the  transformer  with  the  medtan  TOC  design  aoooidhig  to  a  survey  of  rnmutacturers* 

Efficiency  corresponding  to  the  average  fulMoad  and  no-load  losses  for  the  three  most  cost-effective 
transformers  according  to  a  survey  of  mafujfacturerso. 

EfficierKy  of  ttie  most  cost-effective  transformer  aooordmg  to  a  survey  of  manufacturers^ ... 

Efficiency  corresponding  to  highest  efficiency  aoooning  to  a  survey  of  manufacturers* 


96.40 
96.50 
96.66 
96.81 

96.88 
99.21 


•The  case  efficiencies  were  recalcuMed  by  ORNL  for  this  notice  and  are  also  set  forth  In  the  supplemental  ORNL  report 
^Distrtxjtion  transformer  manufacturers  were  asked  to  submit  their  lowest  TOC  designs  oonre^onding  to  economic  parameters  developed  to 
represent  ttw  nation. 


Three  of  the  conservation  cases  were 
based  on  the  transformer  manufacturers' 
minimum  TOC  designs.  Use  of  different 
criteria  to  select  from  among  the 
submitted  designs  provides  a  range  of 
cost-effective  transformer  designs  with 
different  efficiencies.  Estimates  of  the 
potential  energy  that  could  be  saved  if 
distribution  transformers  were  more 
energy -efficient  were  developed  for  the 
conservation  cases.  Each  conservation 
case  is  based  on  maximum  load  and  no- 
load  losses  for  the  12  sizes  and  types 
that  were  used  to  represent  all  new 
transformers  by  allocating  each  design 
to  a  range  of  transformer  sizes.  This 
approach  was  used  because  NEMA 
reports  transformer  sales  in  categories 
that  include  a  range  of  transformer  sizes. 
To  estimate  total  annual  losses  for  each 
conservation  case,  the  average 
transformer  losses  per  kilovolt-ampere 
were  multiplied  by  the  projected 
kilovolt-amperage  of  transformer  sales. 
The  energy  losses  (i.e.,  energy 
constuned  by  the  transformer)  for  each 
conservation  case  were  subtracted  from 
the  energy  losses  for  the  base  case  to 
provide  an  estimate  of  annual  savings. 
The  base  case  defines  energy  use  for 
existing  transformer  purchasing 
practices.  Table  2  represents  the 
possible  energy  savings  results  based  on 
the  surveys  circulated  by  NEMA  to 
several  NEMA  and  non-NEMA 
transformer  manufacturers.  * 

Table  2.— Cu^^iulative  Energy  Sav- 
ings FOR  Conservation  Cases 
AND  NEMA  TP-1  a 


Table  2.— Cumulative  Ekiergy  Sav- 
ings FOR  Conservation  Cases 
AND  NEMA  TP-1  a— Continued 


Conservation  caseby  trans- 
former type 

Cumulative 
savitws, 

2004-2^4 
(quads) 

NEMA  TP-1: 
Liquid 

t>y - 

Tol^ 

a39 

2.12 
2.51 

^^^k^A^M*    te^^J      II          1  ll'     1              -■ 

Moonn  Kjui  ownvng  ood 
(TOC): 

Conservation  caseby  trans- 
former type 

Cumulative 
savings, 

2004-2&4 
(quads) 

Liquid ...     _    .„     . 

Totai"::i7":::z::;zi:.7": 

Average  losses: 
I  iqiiid __ 

Totai'"l'"Zr_~""ZZIII 
Lowest  TOC: 

Liquid 

Dry 

Total _    _.    __ 

High-efficiency: 

Liquid  .._ „ _. 

Total'"""""""" _....~ 

0.95 
2.75 
3.70 

1.84 
3.58 
5.42 

1.26 
5.04 
6.30 

S.S2 

5.18 
10.70 

■The  energy  savings  were  re-calculated  by 
ORNL  for  this  notice  and  are  also  set  forth  in 
ttw  supplemental  ORNL  report;  these  savings 

have  been  revised  downward  from  ttiose  esti- 
mated In  the  initial  ORNL  report. 

The  savings  per  kilovolt-ampere  and 
the  projections  of  estimated  megavolt- 
amperage  of  transformer  sales  have  been 
used  to  estimate  the  rate  of  savings  in 
the  first  year  and  cumulative  savings 
over  30  years  if  a  conservation  standard 
were  enacted.  Table  2  assumes  that  both 
utility  and  non-utility  purchases  of 
transformer  capacity  will  grow  by  1.2 
percent  aimually,  which  is  consistent 
with  low-to-moderate  growth  energy 
scenarios.  Sales  of  bquid-immersed 
utiUty  distribution  transformers  depend 
primarily  on  new  housing  starts,  while 
gross  private  domestic  investments 
provide  a  good  indicator  for  the  growth 
rate  of  the  non-utility  (dry-type) 
transformer  market.  Several  comments 
during  the  peer  review  of  the  initial 
ORNL  report  indicated  that  higher 
growth  rates  used  in  the  report,  such  as 
2.5%  for  the  dry-type  transformer 
market,  were  not  realistic  for  the 
distribution  transformer  industry.  The 


re-analysis  on  which  Tables  1  and  2  are 
based  essentially  accepts  these 
comments. 

C.  Conservation  Cases 

1.  BaseC^ase 

Losses  for  the  base  case  were 
estimated  frvm  the  survey  of  electric 
utilities,  for  evaluated  liquid-immersed 
transformers  (i.e.,  A  and  B  factors  =  SO), 
and  from  the  survey  of  manufacturers 
for  the  non-evaluated  liquid-inunersed 
and  dry-type  transformers  (i.e.,  A  fector 
=  $3.50,  and  B  fector  =  $2.75  or  Sazs). 
The  percentage  of  evaluated 
transformers  was  developed  from 
information  provided  by  transformer 
manufacturers.  The  base  case  non- 
evaluated  transformers  were  assumed  to 
have  the  average  losses  that  were 
reported  for  the  three  lowest-priced 
transformers  for  the  SO/SO  evaluation  in 
the  NEMA-ORNL  survey.  It  was 
assumed  that  the  evaluated  transformers 
for  the  base  case  have  the  same  losses 
as  transformers  that  have  been  recently 
purchased  by  utilities.  These  losses 
were  calculated  from  the  average  no- 
load  and  load  loss  ratings  reported  in 
the  EEI-ORNL  survey.  The  weighted 
average  transformer  efficiency  for  the 
base  case  was  calculated  at  98.40 
percent. 

2.  Lowest  Total  Owning  Cost  (TOC) 
Case 

The  lowest  TCIC  case  measures 
savings  resulting  from  the  use  of  the 
lowrest  TOC  non-amorphous  transformer 
design  for  each  of  the  12  types  of 
transformers  surveyed  in  Xhe  NEMA- 
ORNL  siu^ey.  The  potential  energy 
savings  for  this  conservation  case  is  6.30 
quads  over  a  period  of  30  years.  Liquid- 
immersed  transformers  have  a  potential 
to  achieve  1.26  quads  in  energy  savings 
and  dry-type  transformers  5.04  quads. 
The  weighted  average  transformer 
efficiency  for  this  case  was  calculated  to 
be  98.88  percent.  The  annual  energy 
savings  of  this  case  is  equivalmt  to 
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constructing  a  large  coal-fired  power 
plant  every  four  years.  Although  the 
technology  required  to  meet  this 
conservation  case  is  feasible,  some 
retooling  might  be  required  for 
manufacturers  of  dry-type  transformers 
to  achieve  5.05  quads  of  savings  over  a 
30  year  period.  The  actual  amotmt  and 
expenses  required  of  retooling,  if  any, 
will  be  determined  by  performing  a 
manufacturer  impact  analysis  during  the 
standards  rulemaking  process. 

3.  Median  Total  Owning  Cost  (TOC) 
Case 

The  median  TOC  case  measures 
savings  from  the  design  that  represents 
the  median  TOC  of  all  submitted 
designs  /or  each  of  the  12  types  of 
transformers  surveyed.  The  potential 
energy  savings  of  this  conservation  case 
is  3.7  quads  over  a  30  year  period. 
Liquid-immersed  transformers  have  a 
potential  to  achieve  0.95  quads  in 
energy  savings  and  dry-type  2.75  quads. 
The  weighted  average  transformer 
efBcioicy  estimated  for  this  case  is 
98.68  percent.  The  technology  required 
to  achieve  savings  at  this  level  is 
feasible  and  is  currently  utilized  by 
manufacturers  of  liquid  and  dry-type 
transformers.  Some  retooling  might  be 
required  of  dry-type  manufecturers  to 
meet  this  particular  conservation  case. 
Further  analysis  will  examine  this  issue. 

4.  Average  Losses  Case 

The  average  losses  case  measures  the 
average  losses  for  the  designs  with  the 
three  lowest  TOC's  for  each  of  the  12 
types  of  transformers  that  were 
evaluated.  If  high-efficiency  amorphous- 
core  designs  qualified  as  one  of  the 
three  lowest  TOC's,  they  were  included 
in  these  averages.  Because  this  case 
incorporates  the  losses  from  several 
designs  that  were  averaged,  it  better 
represents  the  diversity  in  cost-effective 
designs  than  the  other  cases,  ft  is  more 
representative  of  the  transftHmer  market 
than  the  cases  that  are  based  on 
selecting  a  single  design.  It  should  be 
reiterated  that  the  transformer  losses 
used  to  represent  the  average  losses  case 
do  not  represent  the  losses  of  a  specific 
transformer  design.  Rather,  this  case 
represents  an  average  of  the  losses  of  the 
three  lowest  TOC's  for  transformera 
submitted  for  each  category  in  the 
survey. 

The  potential  energy  savings  for  this 
conservation  case  is  5.42  quads  over  a 
30  year  period.  Liquid-immersed 
transformers  have  a  potential  energy 
savings  of  1.84  quads  and  dry-type 
transformers  3.58  quads.  The  weighted 
average  efficiency  level  of  this 
conservation  case  is  98.81  percent. 
Although  the  technology  required  to 


meet  this  conservation  case  is  feasible, 
retooling  might  be  required  for 
manufiacturers  of  dry-type  transformers 
to  meet  3.58  quads  of  energy  savings 
over  a  30  year  period.  The  actual 
amount  and  expense  required  of 
retooling,  if  any.  will  be  determined  by 
performing  a  manufacturer  impact 
analysis  during  the  standards 
rulemaking  process. 

5.  High-Efficiency  Case 

This  case  included  b(^  amorphous 
and  non-amorphous  core  transformer 
designs  and  is  represented  by  the 
highest-efficiency  design  that  was 
submitted  for  each  of  the  12  transformer 
types  surveyed,  regardless  of  the 
technology  used  to  achieve  that 
efficiency  and  independent  of  any 
economic  evaluatitm  criteria  such  as 
TOC  The  weighted  average  transformer 
efficiency  for  this  case  is  99.21  percent 
For  transformer  categories  where  no 
amorphous-core  designs  were 
submitted,  the  most  efficient  of  the  non- 
amorphous  designs  was  selected.  * 

Altnough  production  of  amorphous- 
C(He  transformers  may  be  less  process- 
intensive  (i.e.,  manufecturing  involves  a 
smaller  number  of  steps)  than  that  of 
oriented  silicon  steel  transformers,  it  is 
very  labor-and  materials-intensive.  The 
lack  of  cost-effective  access  to  this 
technology  by  all  manufecttirers  may 
present  an  economic  hardship  to  both 
the  transformer  manufactujrers  and  end 
users. 

Electric  Power  Research  Institute 
(EPRI),  General  Electric  (GE),  and  Allied 
Sgnal  Amorphous  Metals  hold  most  of 
the  U.S.  patents  for  amorphous  metal 
and  amorphous  technology.  The  EPRI 
patents  are  available  under  licensing 
terms  and  conditions  to  U.S. 
manufactiuers.  An  important  patent  <m 
amorphous  ribbon  manufacturing  held 
solely  by  Allied  Signal  Amorphous 
Metals  will  expire  this  year.  However,  a 
critical  patent  on  magnetic  field 
annealing  used  during  transforroo'  core 
manufacturing  is  held  by  GE  and  wiU 
not  expire  until  early  in  the  next 
century.  At  present.  GE  has  licensed 
Allied  Signal  Ammphous  Metals  to 
sublicense  transformer  mantifechuers  to 
use  this  patent. 

If  a  standard  were  set  at  this 
conservation  case  level,  the  impacts  on 
existing  liquid-inunersed  transfcHmw 
manufecturers  that  do  not  produce 
amorphous  con  transformers  would 
depend  on  (1)  the  ease  of  access  to  the 
tecdmology,  (2)  the  availability  of 
amorphous  core  material,  (3)  the  level  of 
necessary  investments,  and  (4)  the 
higher  transformer  selling  price. 
Because  the  quantity  as  well  as  the  cost 
of  raw  materials  in  this  case  is  higher 


than  that  of  oriented  silicon  steel,  the 
price  of  these  transformers  is  typically 
20  to  40  percent  higher  than  the  price 
of  siUcon  steel  transfonners.  The  cost  of 
raw  material  for  amorphous  core 
transformers  is  twice  that  of  oriented 
silicon  steeL  These  higher  costs  are  due 
io  the  use  of  fiarTO-boron,  most  of  which 
is  imported  fit)m  )apan,  China,  and  the 
United  Kingdom.  The  cost  of  this 
material  has  decreased  during  the  past 
two  decades  from  Si 40  per  pound  in 
1978  to  about  Si. 50  per  pound  now.  By 
comparison,  however,  the  cost  of 
materials  for  a  non-amorphous  core 
transformer  is  considerably  lower, 
ranging  frt>m  $0.70  to  S1.15  per  pound, 
depending  on  the  grade  of  the  siliccm 
steel.  Although  this  conservation  case  is 
technologically  feasible,  the  increased 
costs  of  retooling  and  of  purchasing 
amorphous  core  material  as  opposed  to 
less  exfiensive  silicon  steel  appear  to  be 
a  potential  burden  to  most 
manufecturers.  Further  analysis  during 
the  rulemaking  process  will  be 
performed  to  determine  the  potential 
costs  for  manufecturers  to  meet  this 
energy  conservation  level. 

This  conservation  case  includes 
proprietary  amorphous-core  technology. 
Some  comments  received  during  the 
pew  review  expressed  concern 
reguding  the  limited  access  to 
amorphous  core  technology.  The 
Department  recognizes  that  standards 
wltich  effectively  limit  transformer 
designs  to  a  particular  technology, 
especially  if  that  particular  technology 
is  proprietary,  may  have  adverse 
competitive  and  consumer  impacts,  and 
that  such  impacts  must  be  carefully 
considered  in  assessing  econcMnic 
ju^fication. 

D.  Voluntary  Programs 

1.  NEMA  TP-1  Guide 

In  September  1996.  NEMA  published 
volimtwy  guidelines.  "Guide  for 
Determining  Energy  Efficiency  for 
Distribution  Transformers"  (NEMA  TP- 
1).  to  help  purchasers  choose  energy 
efficient  distribution  transformers. 
Developed  by  NEMA's  Transformer 
Committee  and  approved  by 
participating  manufectitrers  as  a  means 
to  promote  the  purchase  of  high 
efficiency  transformers,  the  guide 
recommends  the  use  of  the  TOC 
methodology  to  select  the  most 
desirable  transformer  designs  and 
provides  a  table  of  recommended 
efficiency  levels  for  buyers  that  do  not 
wish  to  use  the  TOC  methodology. 

NEMA  TP-1  is  a  significant  purchase 
decision  tooL  It  offers  utility 
transformer  and  commercial/industrial 
transformer  users  a  simplified  method 
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for  determining  the  equivalent  first  cost 
of  transformers  with  diffsrent  efficiency 
characteristics.  This  information  can  be 
used  by  prospective  purchasers  to  more 
accurately  assess  the  tradeofb  between 
transformer  first  costs  and  operating 
costs.  For  those  who  choose  not  to  use 
this  method  for  analyzing  the  total 
opoating  costs  of  transformers,  NEMA 
TP-1  also  provides  tables  of  minimum 
efficiencies  based  on  transformer  kVA 
size  and  voltage. 

NEMA  TP-l's  impact  on  energy 
savings  will  depend  largely  on  two 
variables:  (1)  Manufacturer  participation 
and  (2)  actual  buyer/user  purchase 
decisions,  bi  the  supplemental  ORNL 
report,  the  possible  energy  impacts  of 
NEMA  TP-1  program  were  analyzed. 
ORNL  has  advised  the  Department  that 
the  upper  bound  of  energy  savings,  with 
full  manufactiirer  participation  and 
universal  acceptance  by  transformer 
purchasers  of  the  minimum  efficiency 
levels  recommended  in  the  NEMA  TP- 
1  tables,  would  approach  2.51  quads 
over  a  30-year  period. 

The  ORNL  analysis  concluded  that 
the  efficiency  levels  recommended  in 
the  NEMA  TF-1  tables  would  produce 
roughly  a  three  year  payback.  The 
Department  believes  that  such  efficiency 
levels  would  capture  the  most  cost- 
effective  energy  savings,  but  may  not 
capture  substantial  energy  savings  that 
appear  to  be  economically  justified  and 
technologically  fiaasible. 

2.  National  Business  Awareness 
Campaign 

The  National  Business  Awareness 
Campaign  was  developed  by  NEMA  to 
increase  awareness  of  the  benefits  of 
more  energy  efficient  electrical 
products,  and  to  promote  purchases  of 
such  products.  This  $1.5  million 
campaign,  which  has  been  under 
development  for  three  years,  will  be 
directed  at  chief  executive  officers  and 
chief  financial  officers  of  companies 
that  purchase  or  make  electric^ 
products.  NEMA  is  seeking  support  for 
the  campaign  from  energy  interest 
groups,  distributors,  energy  service 
companies,  and  utifities.  NEMA  is  also 
seeking  partnerships  with  governmental 
agencies,  such  as  the  Environmental 
Protection  Agency  and  the  Department 
of  Enwgy.  NEMA  plans  to  launch  its 
campaign  in  the  June/July  time  fiame  of 
1997. 

The  Department  seeks  to  support 
NEMA*s  campaign  and  intends  to 
monitor  its  effectiveness  in  increasing 
the  manufacture  and  purchase  of  more 
energy  efficient  electrical  products. 


m.  CimckMioa 

A.  Determination 

Based  on  its  analysis  of  the 
information  now  available,  the 
Department  has  determined  that  energy 
efficiency  standards  for  transformers 
appear  to  be  technologically  feasible 
and  economically  justified,  and  are 
likely  to  result  in  significant  savings. 
Consequently,  the  Department  will 
initiate  the  development  of  energy 
efficiency  test  procedures  and  standards 
for  electric  distribution  transformers. 

All  energy  conservaticm  cases 
discussed  in  today's  determination 
notice  are  technologically  feasible.  Data 
from  the  ORNL  reports  clearly  show  that 
ciurent  technologies  used  in  the 
transformer  market  are  available  to  all 
manufacturers.  These  technologies 
include  increased  use  of  higher  grade 
silicon  steels,  copper,  aluminum,  and 
amorphous  core  matwials.  The 
machinery  and  tools  used  to  produce 
more  energy  efficient  transformers  also 
appear lo  be  generally  available  to 
manufacturers. 

The  cases  analyzed  in  the 
determination  report  show  that  there  is 
a  large  potential  for  energy  savings, 
eepecially  over  a  30-year  period:  the 
Lowest  TOO  case  has  the  potential  to 
save  6.30  quads  over  a  30-year  period; 
the  Median  TOC  case  could  save  3.70 
quads;  and  the  High-Efficiency  case 
could  save  10.70  quads.  The  Lowest  and 
Median  TOC  cases  also  demonstrate  that 
increased  efficiency  could  reduce 
significantly  the  total  operating  costs 
incurred  by  users  of  transformers,  which 
is  a  strong  indication  that  such 
efficiency  levels  would  be  economically 
justified.  It  also  appears  that  these 
efficiency  leveb  can  be  achieved 
without  imposing  substantial  costs  on 
manufacturers,  thus  providing  further 
indication  that  they  are  economically 
justified. 

Although  all  of  the  cases  analyzed  are 
technologically  fiaasible  and  have 
significant  energy  savings,  and  at  least 
two  of  these  cases  appear  to  be 
economically  justified,  it  is  still 
uncertain  whether  further  analyses  will 
reconfirm  these  findings.  For  example, 
the  Department  has  not  assessed  the 
potential  adverse  impacts  of  a  national 
standard  on  manufactiuers  or  individual 
categories  of  users.  During  the  course  of 
the  standards  rulemaking  process,  the 
Department  will  perform  an  analysis  of 
the  impact  of  possible  standards  on 
manufacturers,  as  well  as  a  more 
disaggregated  assessment  of  their 
possible  impacts  on  users. 

The  Department  supports  and 
commends  NEMA's  initiative  to  develop 
voluntary  programs  that  will  promote 


the  manufecture  and  purchase  of  energy 
efficient  distribution  transformers. 
Industry-wide  support  for  voluntary 
programs,  such  as  NEMA's  TP-1  guide 
and  the  National  Business  Awareness 
Campaign,  could  result  in  significant 
energy  savings  that  might  obviate  the 
need  for  Federal  regulatory  intervention. 

Based  on  the  results  of  the  analyses 
that  have  been  completed,  however,  the 
Department  believes  it  would  be 
inappropriate  to  conclude  now  that 
either  NEMA  TP-1  or  the  NatioHal 
Business  Awareness  Campaign  are 
likely  to  residt  in  savings  sufficient  to 
eliminate  the  potential  of 
technologically-feasible  and 
economically-justified  national 
standards  to  achieve  significant 
additional  energy  savings.  At  this  time, 
the  Department  does  not  share  NEMA's 
view  that  the  NEMA  TP-1  program  will 
result  in  efficiency  levels  that  approach 
the  maximum  technologically  feasible 
and  economically  justified  levels.  The 
supplemental  ORNL  ref>ort  indicated 
that  the  potential  energy  savings  of 
NEMA's  TP-1  program  is  2.51  quads 
over  a  30-year  period,  while  the 
potential  savings  fit>m  a  higher 
efficiency  level  that  appears  to  be  both 
technologically  feasible  and 
economically  justified  exceeds  6  quads 
over  30  years.  Furthermore,  based  on 
ORNL's  analysis  of  NEMA  TP-1 ,  it 
appears  that  many  buyers  of  electric 
distribution  transformers,  especially  in 
the  commercial  market  (dry-type 
transfcHiners),  are  not  likely  to 
participate  in  NEMA's  volimtary  TP-1 
program,  so  the  actual  savings  are  likely 
to  be  below  the  2.51  quads  estimated. 
The  Department  will  reassess  the  impact 
of  these  volimtary  programs  during  the 
rulemaking  on  standards. 

B.  Future  PwceecUngs 

The  Department  will  begin,  therefore, 
the  process  of  establishing  testing 
requirements  for  distribution 
transformers,  which  it  expects  will 
result  in  the  publication  of  a  Notice  of 
Proposed  Rulemaking  in  1998.  During 
this  rulemaking  process,  the  Department 
will  consider  the  draft  test  procedure 
oirrently  being  developed  through  a 
joint  effort  of  NEMA  and  the  National 
Institute  of  Standards  and  Technology 
(MST).  The  Department  will  schedule  a 
public  hearing  and  may  also  hold 
workshops  to  receive  comments'in 
reference  to  the  test  procedures. 
Pubhcation  of  a  Final  Rule  containing 
test  procedures  is  anticipated  during 
1999. 

The  E)epartment  will  also  begin  a 
proceeding  to  consider  establishment  of 
conservation  standards  for  distribution 
transformers.  Throughout  the 
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rulemaking  process,  the  Departoient 
intends  to  adhere  to  the  provisions  of 
the  Interpretive  Rule,  where  applicable. 
The  Department  will  continue  its  review 
and  analysis  of  the  likely  effiects  of 
NEMA  TP-1  and  National  Business 
Awareness  Campaign  programs  during 
the  standards  rulemaking.  There  will  be 
workshops  early  in  the  standards 
development  process  to  obtain  the 
views  of  interested  parties  on  design 
options,  the  conduct  of  the  engineering 
and  life-cycle  cost  analyses,  and  the 
expertise  needed  by  the  Department  to 
perform  such  analyses.  During  the 
rulemaking  process,  the  Department 
also  intends  to  reevaluate  its 
determination  that  mandatory  standards 
are  technologically  feasible  and 
economically  justified,  and  are  likely  to 
result  in  significant  energy  savings.  For 
example,  the  Department  anticipates 
that  NEMA  will  strengthen  its  efforts  to 
promote  voluntary  standards  for 
distribution  transformers  and  will 
submit  additional  data  for  the 
Department's  review  and  analysis.  The 
Department  welcomes  data 
demonstrating  the  successful  market 
penetration  of  NEMA  TP-1  and/or  the 
National  Business  Campaign.  If  further 
analyses  reveal  that  standards  are  not 
warranted.  DOE  will  revise  this 
determination  and  will  not  proceed  to 
promulgate  standards. 

Issued  in  WashingtoiuD.C,  on  September 
5, 1997. 

JoMph  J.  RoauB, 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy. 
|FR  Doc.  97-27948  Filed  10-21-97;  8:4S  am] 
■UMQ  OOK  MW-«i-» 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  52  and  64 

[CC  Doctot  Na  92-237;  FCC  97-864 

Admlnistraflon  Of  ttte  North  Amartean 
Numbaring  Plan,  Carrtar  idanUficatlon 
Codas  (OCa) 

AQBICY:  Fetferal  Commimications 
Commission. 


action:  Proposed  rule. 


summary:  On  October  9. 1997.  the 
Commission  released  a  Further  Notice 
of  Proposed  Rulemaking  (FNPRM) 
addressing  carrier  identificaticm  codes 
(CICs).  The  FNPRM  is  intended  to 
obtain  comment  dn  issues  related  to  QC 
use  and  assignment  This  FNPRM 
contains  proposed  information 
collections  subject  to  the  Pa{>erwork 
Reduction  Act  of  1995  (PRA).  It  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (CAffl)  for 
review  under  the  PRA.  OMB,  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding.  The 
Commission  concurrently  released  a 
Order  in  the  same  docket. 
DATES:  Comments  must  be  filed  (m  or 
before  November  24. 1997,  and  reply 
.comments  must  be  filed  on  or  before 
December  22. 1997.  Written  comments 
by  the  public  on  the  proposed 
information  collections  are  due  on 
November  24, 1997.  Written  comments 
must  be  submitted  by  OMB  on  the 
proposed  information  collections  on  or 
before  December  22, 1997. 
ADDRESSES:  Federal  Commimications 
Commission,  Secretary,  Room  222,  1919 
M  Street.  N.W..  Washington,  DC  20554. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  proposed  information  collections 
contained  herein  should  be  submitted  to 
Judy  Boley,  Federal  Communications 
Commission.  Room  234. 1919  M  Street. 
N.W..  Washington,  DC  20554,  or  via  the 
Internet  to  jboleydfcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  N.W.. 
Washington,  DC  20503  or  via  tlie 
Internet  to  fain — t0al.eop.gov. 
FOR  FliRTHER  MFORMATION  CONT  ACT! 
Elizabeth  Nightingale.  Attorney. 
Network  Services  Division,  Common 
Carrier  Bureau,  (202)  418-2352.  For 
additional  information  concerning  the 
infmmation  collections  contained  in 
this  FNPRM  contact  Judy  Boley  at  202- 
418-0214,  or  via  the  Internet  at 
dconwaydfcc.gov. 
SUPPLaefTARY  mformatkm:  This 
summarizes  the  Commission's  Further 


Notice  of  Proposed  Rulemaking  in  the 
matter  of  Administration  of  the  North 
American  Numbering  Plan,  Carrier 
Identification  Codes  (QCs),  CC  Docket 
92-237,  adopted  October  8, 1997,  and 
released  October  9, 1997.  Ilie  file  is 
available  for  inspection  and  copying 
during  the  weekday  hotirs  of  9  ajn.  to 
4:30  p.m.  in  the  Commission's 
Reference  Center.  Room  239, 1919  M 
St.,  N.W.,  Washington  D.C.  at  copies 
may  be  purchased  from  the 
Commission's  duplicating  contractor, 
ITS,  Inc.,  1231  20th  Street.  N.W., 
Washington,  D.C  20036.  phone  (202) 
857-3800. 

Paperwork  Reduction  Act 

This  FNPRM  contains  a  proposed 
information  collection.  The 
Commission,  as  part  of  its  continuing, 
effort  to  reduce  f>aperwoik  burdens, 
invites  the  general  public  and  the  OMB 
to  comment  on  the  information 
collections  contained  in  this  FNPRM.  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13.  Public 
and  agency  comments  are  due  at  the    ■ 
same  time  as  other  comments  on  this 
FNPRM;  OMB  notification  of  action  is 
due  60  days  from  date  of  publication  of 
this  FNPRM  in  the  Federal  Register. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility:  (b)  the  accuracy  of 
the  Conunission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title:  Administration  of  the  North 
American  Numbering  Plan.  Carrier 
Identification  Codes  (QCs),  CC  Docket 
92-237  (Semi-Annual  Access  and  Usage 
Reporting  Requirements),  adopted 
October  8. 1997.  and  released  October  9. 
1997. 

Fomi  Na.:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit 


Title 

No.o(r»- 
spondents 

Esttimaper 
response 

Total  annual 
buntan 

1.  IncunbenI  LEG  and  CIC  Assignees  Semi-Annuai  Access  and  Usage  Reporting 

2.  NANP  Adminisirator  Sem»-Annual  Access  md  Usage  Reporting 

2600 
1 

4x2 
16x2 

20,800 
32 

Total  Annual  Burden:  20.832  hours. 

Frequency  of  Response:  Semi-annual. 
Estimated  costs  per  respondent:  SO. 


Needs  and  Uses:  Proposal  1:  that 
semi-annual  access  and  usage  reporting 
requirements  for  Feature  Group  D  CtCs 


be  imposed  on  all  incumbent  local 
exchange  carriers  (LECs)  and  QC 
assignees  and  that  this  information  be 
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filed  with  the  North  American 
Numbering  Plan  (NANP)  admirtlstrator. 
Proposal  2:  that  the  NANP  administrator 
file,  on  a  semi-annual  basis,  a  report 
with  the  Commission  based  on  the 
information  received  firom  the 
incumbent  LECs  and  CIC  assignees  in 
their  semi-annual  reports,  and  that  the 
NANP  administrator  include  any 
information  obtained  as  a  result  of  its 
monitoring  QC  usage.  The  pro(>osed 
collection  of  information  will 
significantly  aid  the  industry's  and  this 
Commission's  joint  effort  ^o  conserve 

acs. 

Initial  Regnlatory  Flexibility  Act 

Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  expected  economic  impact 
on  small  entities  by  the  policies  and 
proposals  in  this  FNPRM.  The 
Commission  solicited  written  public 
comments  on  the  IRFA,  which  must  be 
filed  by  the  deadlines  for  the 
submission  of  comments  in  this 
proceeding. 

Need  for  and  Objectives  of  Proposed 
Rules 

The  FNPRM  continues  the 
Commission's  analysis  of  issues  related 
to  carrier  identification  code  (QC)  use 
and  assignment.  The  FNPRM  seeks 
comment  on  the  use  and  application  of 
Feature  Group  D  QCs,  the  CICs  that  are- 
used  to  provide  equal  access.  The 
Commission's  actions  here  are  part  of  an 
effort  to  ensure  fair  and  efficient  overall 
administration  of  numbering  resources. 

Legal  Basis 

Authority  for  actions  proposed  in  this 
FNPRM  may  be  found  in:  Sections  1, 
4(i)  and  (j),  201-205,  218  and  251(e)(1) 
of  the  Communications  Act  as  amended, 
47  U.S.C  Sections  151. 154(i).  154fl). 
201-205^  218  and  251(e)(1). 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

The  proposals  made  by  the 
Commission  in  this  FNPRM  may  apply 
to  a  variety  of  entities  listed  below. 

Local  Exchange  Carriers 

We  estimate  that  there  are  fewer  than 
1,347  small  incumbent  L£Cs  that  may 
be  affected  by  the  proposals  in  this 
FNPRM. 

Interexchange  Carriers 

We  estimate  that  there  are  fewer  than 
130  small  entity  KCs  and  30  "other" 
toll  carriers  that  may  be  affected  by  the 
proposals  in  this  FNPRM. 


Wireless  Service  Providers 

The  1992  Census  of  Transporta"'on, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
shows  that  only  12  radiotelephone  firms 
out  of  a  total  of  1,176  such  firms  that 
operated  during  1992  dad  1,000  or  more 
employees.'  Therefore,  even  if  all  12  of 
these  large  firms  were  radiotelephone 
companies,  all  of  the  remainder  were 
small  businesses  under  the  SBA's 
definition.  We  assume  that  all  of  the 
current  radiotelephone  licensees  are 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

CeUuIar  and  Mobile  Radio  Telephone 
Service 

We  estimate  that  there  are  fiswer  than 
792  small  entity  Cellular  Service 
Carriers  and  fewer  than  138  small  entity 
Mobile  Service  Carriers  that  might  be 
affected  by  the  proposals  in  this 
FNPRM.  We  assume  that  all  of  the 
current  rural  cellular  and  mobile 
licensees  are  small  businesses. 

Personal  Communications  Service 

We  conclude  that  the  number  of  small 
broadband  PCS  licensees  will  include 
the  90  winning  C  Block  bidders  and  the 
93  qualifying  bidders  in  the  D.  E.  and  F 
blocks,  for  a  total  of  1B3  small  PCS 
providers  as  defined  by  the  SBA^  and 
the  Commission's  auction  rules. 

Paging  and  Radiotelephone  Service,  and 
Private  Land  Mobile  Radio  Services, 
Paging  Operations 

We  believe  that  it  is  possible  that  a 
significant  number  of  the  estimated 
48.393  licensees  or  potential  licensees 
who  could  take  the  opportunity  to 
partition  or  disaggregate  a  license  or 
who  could  obtain  a  license  through 
partitioning  or  disaggregation  will  be  a 
small  business. 

Competitive  Access  Providers 

We  estimate  that  there  are  fewer  than 
57  small  entity  CAPS  that  may  be 
affected  by  the  proposals  in  this 
FMPRM. 

Operator  Service  Providers 

We  estimate  that  there  are  fewer  than 
25  small  entity  operator  service 
providers  that  may  be  affected  by  the 
proposals  in  this  FNPRM. 


■  V.S.  Bunau  of  th*  Census.  U.S.  Oapartment  of 
Commerc*.  1992  Onsus  of  Transportation. 
Communications,  and  Utilities.  UC92-S-1,  Subject 
Saries.  Establishment  and  Firm  Size.  Tab'    5. 
Employment  Size  of  Finns:  1992.  SIC  461.  .issued 
May  I99S). 

'  See  para.  9.  supra. 


Pay  Telephone  Operators 

We  estimate  that  there  are  fewer  than 
271  pay  telephone  operators  that  may  be 
affected  by  the  proposals  in  this 
FNPRM. 

Resellers 

We  estimate  that  there  are  fewer  than 
260  small  entity  resellers  that  may  be 
affected  by  the  proposals  in  this 
FNPRM. 

Telecommunications  Equipment 
Manufacturers 

We  estimate  that  there  are  fewer  than 
436  small  manufacturers  of  wireline 
telecommunications  equipment. 

Wireless  Telecommunications 
Equipment  Manufacturers 

We  estimate  that  there  are  fewer  than 
778  small  manufecturers  of  wireless 
telecommunications  equipment 

Fire  and  Burglar  Equipment 
Manufacturers 

We  estimate  that  there  are  fewer  than 
469  small  manufacturers  of  alarm 
equipment  that  may  be  affected  by  the 
proposals  in  this  FNPRM. 

Alarm  Service  Providers 

We  tentetively  conclude  that  there  are 
approximately  2,190  small  security 
system  service  providers  that  may  be 
affected  by  the  proposals  in  this 
FNPRM. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

The  FNPRM  proposes  that  semi- 
annual access  and  usage  reporting 
requirements  for  Feature  Group  D  QCs 
be  imposed  on  all  incumbent  LECs  and 
QC  assignees  and  that  this  infcHination 
be  filed  with  the  North  American 
Numbering  Plan  (NANP)  administrator. 
The  FNPRM  also  proposes  that  the 
NANP  administrator  file,  on  a  semi- 
annual basis,  a  report  with  the 
Commission  based  on  the  information 
received  from  the  inounbent  LECs  and 
QC  assignees  in  their  semi-annual 
reports,  and  that  the  NANP 
administrator  include  any  information 
obtained  as  a  result  of  its  monitoring 
aC  usage.  The  FNPRM  tentatively 
concludes  that  the  proposed  reporting 
requirements  will:  (1)  impose  minimum 
burdens  on  businesses,  including  small 
businesses:  and  (2)  ensure  QC 
availability  to  current  and  new  small 
business  competitors,  thereby  serving 
the  goals  of  section  257  of  the  Act,  as 
amended,  and  offsetting  any  burdens  of 
the  reporting  requirements.  The  FNPRM 
seeks  comment  on  this  tentative 
conclusion.  The  IRFA  seeks  further 


comment  on  whether  small  entities  will 
have  additional  burdens  imposed  as  a 
result  of  these  proposed  requirements. 
We  believe  that  monitoring  and 
reporting  on  QC  usage  will  significantly 
aid  the  industry's  and  this 
Commission's  joint  effort  to  conserve 
QCs. 

Steps  Taken  to  Minimize  Economic 
Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

To  gather  relevant  information  bom 
all  interested  parties,  including  small 
business  entities,  about  allocation  of 
this  scarce  numbering  resource,  we  seek 
comment  on  a  wide  array  of  issues  and 
ask  that  commenters  suggest  alternatives 
to  our  proposals.  The  IRFA  tentatively 
concludes  that  our  proposals  in  the 
FNPAM  would  impose  minimimi 
burdens  on  small  entities.  The  IRFA 
seeks  comment  on  these  proposals  and 
the  impact  they  may  have  on  small 
entities. 

Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 
Analysis  of  Proceeding 

The  FNPRM  asks  for  comment  on  the 
use  and  appfication  of  Feature  Ooup  D 
QCs,  the  QCs  that  are  used  to  provide 
equal  access.  The  FNPRM  also  seeks 
comment  on  the  definition  of  "entity" 
used  to  determine  who  may  receive  a 
QC  and  on  QC  conservation  issues, 
such  as:  (1)  The  limit  on  QC 
assignments  per  entity;  (2)  the  limit  cm 
assignable  four-digit  QCs;  (3)  QC 
reclamation;  and  (4)  usage  reporting 
requirements.  For  some  of  these  issues, 
the  FNPRM  proposes  rules.  Many  of 
these  issues  are  already  addressed  in  the 
CIC  Assignment  Guidelines,  developed 
by  the  industry  for  the  NANP 
administrator.  The  intention  of  the 
FNPRM  is  not  to  propose  modifications 
to  the  existing  guidelines,  but  rather  to 
propose  new  Commission  rules  to 
govern  QC  use  and  assignment.  The 
Commission's  proposals  are  intended  to 
ensure  fair  and  efficient  overall 
administration  of  numbering  resources; 
to  foster  an  integrated  approach  to 
numbering  administration  across  NANP 
member  countries;  and  to  enable  the 
Commission  and  regulatory  bodies  of 
other  nations  to  ensure  that  domestic 
numbering  administration  is  effiective 
through  reliance  upon  the  expertise  and 
iimovative  efforts  of  industry. 

Ordering  Clauses 

Accordingly,  it  is  ordered,  pursuant  to 
Sections  1.  4(i)  and  (j),  201-205,  218 
and  251(e)(1)  of  the  Communications 


Act  as  amended.  47  U.S.C  Sections  151. 
154(i),  154(j),  201-205,  218  and 
251(e)(1).  that  tiie  Further  Notice  of 
Proposed  Rulemaking  is  hereby 
adopted. 

It  is  further  ordered  that  the 
Commission's  Office  of  Managing 
Director  shall  send  a  copy  of  the  Further 
Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47CPRPart52 

Local  exchange  carriw,  Niunbering, 
Telecommunications. 

47CFRPart64 

Communications  common  carriers. 
Telephtme. 

Federal  Communications  Commission. 

UVara  F,  Manliall. 

Acting  Secretary. 

[PR  Doc.  97-27998  Filed  10-21-«7;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.97-^S,  RM-4168] 

Radio  Broadcasting  ServicaB;  Wilson 
and  TurreH,  AR 

aqbicy:  Federal  Communicatians 

Commission. 
ACTKM:  Proposed  rule. 

summary:  This  docimient  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Pollack  Broadcasting 
Company,  permittee  of  Station 
KAFWCFM),  Channel  234A.  Wilson, 
Arkansas,  requesting  the  reallotment  of 
Chaimel  234A  to  Tiurell,  Arkansas,  as 
that  community's  first  local  aural 
transmission  service,  and  modification 
of  the  authorization  for  Station 
KAFW(FM)  accordingly,  pursuant  to  the 
provisions  of  §420(i)  of  the 
Commission's  rules.  Coordinates  used 
for  Channel  234A  at  Turrell  are  35-22- 
36  and  90-15-12. 

DATES:  Comments  must  be  filed  on  or 
before  December  1, 1997,  and  reply 
comments  on  or  before  December  16. 
1997. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Barry  D. 
Wood  and  Paul  H.  Brown,  Esqs.,  Wood 


&  Brinton,  Chartered,  Suite  900,  2300  M 

Street,  NW.,  Washington.  DC  20037- 

1436. 

FOR  FURTHER  INFORMATK3N  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 

418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  8 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-215,  adopted  October  1. 1997,  and 
released  October  10, 1997.  The  full  text 
of  this  Commission  dedsian  is  available 
for  inspection  and  copying  during 
normal  business  houn  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202)  857-3800. 
'    Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  fHxxMadings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  PaA  73 

Radio  broadcasting. 
Federal  CcMmnunications  Commission, 
lohn  A.  Karousos. 

Chief  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  97-27944  FUed  10-21-97;  8:45  am] 
■ujNQcooc  trif-ei-v 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Doctot  Na97-21S,  RM-0153] 

Radio  Broadcasting  Sarvicas;  Baritai 
and  North  Conway,  NH 

AQB4CY:  Federal  Communications 
Commission.  «. 

action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Fuller- 
Jeffrey  Broadcasting  Corporation  of 
Greater  Des  Moines,  licensee  of  Station 
WPKQ,  Berlin,  NH.  seeking  \he 
reallotment  of  Channel  279C  from 
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Berlin  to  NcHth  Conway.  NH.  as  the 
community's  first  local  aural 
transmission  service,  and  the 
modification  of  Station  WPKQ's  license 
accordingly.  Channel  27gC  can  be 
allotted  to  North  Conway,  at  Station 
WPKQ's  presently  licensed  transmitter 
site,  at  coordinates  44-16-14  North 
Latitude  and  71-18-15  West  Longitude, 
which  will  maintain  the  presently 
grandfathered  short-spacings  to  Station 
WKNE-FM.  Channel  279B.  Keene.  NH. 
as  well  as  to  both  the  allotment 
reference  coordinates  for  Channel  279D 
and  proposed  new  station  on  Channel 
279A  at  Montreal.  Quebec.  Canada,  and 
the  station  on  Channel  279A  at 
Kahnawake.  Quebec.  Canada.  Canadian 
concurrence  in  this  allotment  is 
required  since  North  Conway  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S. -Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  December  1, 1997.  and  reply 
comments  on  or  before  December  16. 
1997. 

AOOflESSeS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  fiUng  comments  .with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  Griffith  Johnson.  Jr.. 
Paul.  Hastings,  Janofsky  &  Walker  LLP. 
1299  Pennsylvania  Avenue.  NW.  Tenth 
Floor.  Washington.  DC  20004-2400 
(Counsel  to  petitioner). 
FOn  FURTHER  MFOMIATION  COKTACT: 
Leshe  K.  Shapiro.  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPt.EMB*TARY  MFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket 
No.97-216.  adopted  October  1. 1997. 
and  released  October  10. 1997.  The  full 
text  of  this  Commission  decision  is 
available  fra*  inspection  and  copying 


during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  &x)m  the  Commission's 
copy  contractor,  International 
Transcription  Services.  Inc.  (202)  857- 
3800. 1231  20th  Street.  NW. 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  inrormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  79 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karouns, 

Qiief,  Allocations  Bmnch,  Policy  aad  Rules 

Division,  S4ass  Media  Bureau. 

IFR  Doc.  97-27945  Filed  10-21-97:  3:45  am] 

■UMG  COOC  triKtl-f 


action:  Withdrawal  of  proposed  rule 
and  notice  of  availability  of  policy 
statement. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49CFRChaptarX 
[STB  Ex  P»to  Na  564] 

Service  Obligations  Over  Excepted 
Track 

aobcy:  Surface  Transportation  Board. 


SUMMARY:  In  a  notice  of  proposed 
rulemaking  published  at  62  FR  24896 
(May  7. 1997).  the  Board  sought 
comments  on  the  circumstances  under 
which  it  should  require  a  railroad  to 
operate  over  excepted  track  that  does 
not  meet  Federal  Railroad 
Administration  (FRA)  Class  1  track 
safety  standards,  and  that  the  operating 
railroad  deems  to  be  unsafe.  After 
reviewing  the  comments,  the  Board  has 
decided  not  to  issue  rules,  but  instead 
to  issue  a  policy  statement  declaring 
that  the  Board  will  continue  the  current 
practice  of  evaluating  railroad  service 
issues  on  a  case-^y-case  basis.  In 
evaluating  carrier  claims  that  track  is 
embargoed  for  safety  reasons,  the  Board 
will  consult  with  the  FRA. 

RJR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPl^MBITARY  INFORMATION:  The 
Board's  policy  statement  may  be 
reviewed  at  the  Board's  offices  and  is 
available  to  all  persons  for  a  charge  by 
phoning  D.C  NEWS  &  DATA.  INC..  at 
(202)  289-4357. 

This  action  will  not  si^ificantly 
afliect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  October  8. 1997. 

By  the  Board,  Chairman  Mcxgan  and  Vice 
Chairman  Owen. 

Vorwn  A.  Williams. 

Secretary. 

[FR  Doc  97-27971  Filed  10-21-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection.  Paclters  and 
Slockyards  Administration.  USOA 

Proposed  Posting  of  Stockyard 

The  Grain  Inspection,  Packers  and 
Stockyards  Administration.  United 
States  Department  of  Agriculture,  has 
information  that  the  livestock  market 
named  below  is  a  stockyard  as  defined 
in  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C  202).  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act.  1921,  as  amended 
(7  U.S.C  181  ef  seq.). 

IL-175    Greenville  Livestock.  Inc.. 
Centralia.  Illinois 

Pursuant  to  the  authority  under 
Section  302  of  the  Packers  and 
Stockyards  Act.  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyard  named  above  as  a  posted 
stockyard  subject  to  the  provisions  of 
said  Act 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Livestock  Mariceting  EHvision. 
Grain  In^>ection.  Packers  and 
Stockyards  Administration.  Room  3408- 
South  Building,  U.  S.  Department  of 
Agriculture.  Washington.  D.C  20250.  by 
November  6. 1997. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  die 
office  of  the  Director  of  the  Livestock 
Marketing  Division  during  normal 
business  hours. 

Done  at  WasliingtoB.  D.C  diis  14th  day  of 
October  1997. 
DeHiel  L.  Van  AdufCB, 
Director,  Livestock  Marketing  Division. 
Packets  and  Stockyards  Programs. 
[FR  Doc.  97-27927  Filed  10-21-97;  8:45  ami 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Transportation  and  Related  Equipment 
Technicai  Advisory  Committee;  Notice 
of  Open  Meetiitg 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  November  7, 
1997.  9:00  a.m..  at  the  Herbert  C  Hoover 
Building.  Room  1617M-2. 14th  Street 
between  Pennsylvania  &  Constitution 
Avenues.  N.W..  Washington.  D.C.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export  <- 

Administration  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
transportation  and  related  equipment  or 
technology. 

Agenda 

1.  Opening  remarks  by  the 
Chairperson. 

2.  Navy  presentation  on  Uninhabited 
Air  Vehicle  (UAV)  development  and 
export  control  implications. 

3.  Status  of  Missile  Technology 
Control  Regime. 

4.  Update  on  The  Wassenaar 
Arrangement. 

5.  Update  on  Bureau  of  Export 
Administration  initiatives. 

6.  Election  of  Chairperson. 

7.  Review  of  List  Review  proposals 
ofiiared  by  members. 

8.  Review  of  action  items. 

9.  Presentation  of  papers  or  comments 
by  the  public. 

Tlie  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Conunittee  suggests  that  you  forward 
your  public  presentation  materials  two 
weeks  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter.  OAS/EA/BXA  MS:  3886C. 
U.S.  Department  of  Commerce,  14th  & 
Constitution  Avenue.  N.W., 
Washington.  D.C  20230. 

For  further  information  or  copies  of 
the  minutes,  please  call  (202)  482-2583. 


Dated:  October  16, 1997. 
Lae  Ann  CarpaaAw, 

Dlirector,  Technical  Advisory  Committee  UnH. 
(FR  Doc.  97-27947  Filed  10-21-97;  8:45  am] 

■LUNQ  OOOC  )51*-OT-« 

DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  75-87] 

rroposed  roiahjii  Tiade  lone    OreoQ 
County,  Texas;  Applicatton  and  Public 


An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  Gregg  County,  Texas,  to 
establish  a  general-purpose  foreign-trade 
zone  in  Cr^g  County,  Texas,  adjacent  to 
the  Shreveport-Bossier  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the  FTZ 
Act.  as  amended  (19  U.S.C  Bla-81u), 
and  the  regulations  of  the  Board  (IS  CFR 
Part  400).  It  was  formally  filed  on 
October  14. 1997.  The  applicant  is 
authorized  to  make  the  proposal  imder 
Senate  Bill  691  of  the  70th  Legislatiue 
of  the  State  of  Texas  (Regular  Session. 
1987).  codified  as  Tex.  Rev.  Qv.  Stat 
Ann.  art  1446.01. 

The  proposed  zone  site  (299  acres)  is 
located  at  the  Gregg  County  Airport, 
approximately  4  miles  south  of  the  Qty 
of  Longview,  Texas.  It  is  owned  by  the 
applicant  The  proposed  FTZ  project  is 
designed  to  serve  the  entire  East  'Texas 
Region  consisting  of  fourteen  counties. 
(This  would  be  the  second  foreign-trade 
zone  associated  with  the  Shreveport- 
Bossier  Customs  port  of  entry.  FTZ  145 
i|i  Shreveport  was  established  in  1988.) 

The  application  contains  evidence  of 
the  need  for  foreign-trade  zone  services 
in  the  East  Texas  Region.  Several  firms 
have  indicated  an  interest  in  using  zone 
procedures  for  warehousing/distribution 
activity.  Specific  manufacturing 
approvals  are  not  being  sought  at  this 
time.  Requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  November  20,  1997,  2:00 
p.m.,  Gregg  County  Courthouse.  101  E. 
Methvin  Street.  Longview.  Texas  75601. 
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Public  comment  on  the  appKcation  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  December  22. 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
IS-day  period  (to  January  5. 1997). 

A  company  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspectioD  at 
the  following  locations: 
Gregg  County  Courthouse  101  E. 

Methvin  Street,  Suite  300  Longview, 

Texas  75601 
Office  of  the  Executive  Secretary         , 

Foreign-Trade  Zones  Board,  Room 

3716  U.S.  Department  of  Commerce 

14th  ft  Pennsylvania  Avenue,  NW 

Washington,  DC  20230 

Dated:  October  IS.  1997. 
John  J.  Da  Poote.  Jr., 
Executive  Secretary. 

|FR  Doc.  97-27989  Filed  1»-21^7:  8:45  am) 
■MJJMG  COM  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Adminiatratton 

[A-6as-7a7] 

1 

Granular  Polytetraftuoroethytena  Raain 
From  Japan;  ^4otic•  of  Resciaaion  of 
InWation  of  Antidumping  Duty 
Adminiatrative  Raviaw 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

summary:  On  September  25.  1997.  the 
Dep>artment  of  Commerce  published  in 
the  Federal  Register  a  notice  i 

announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  granular 
poljrtetrafluoroethylene  from  Japan, 
covering  one  manufacturer/exporter  of 
the  subject  merchandise,  Mitsui-DuPont 
Polychemicai,  for  the  period  August  1, 
1996  through  July  31. 1997.  On 
September  17, 1997,  we  received  a 
request  for  withdrawal  &Dm  this  review 
from  Mitsui.  Because  Mitsui  submitted 
a  timely  request  for  withdrawal  and 
because  no  other  interested  party 
requested  a  review,  we  are  rescinding 
this  review. 

ffFECnVE  DATE:  Octobn  22.  1997. 
FOR  FURTH«  WTOnMATION  CONTACT: 
Davina  Hashnu  or  Gregory  Thompson. 


AD/CVD  Enforcement.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone:  (202) 
482-5760  or  (202) 482-0410, 
respectively. 

SUPPLEMENTARY  MFORMATION: 

Ai^licable  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  (the  Department) ' 
regidations  are  to  the  regulations 
published  in  the  Federal  Register  on 
May  19, 1997  (62  FR  27296). 

Background 

On  August  28. 1997.  Mitsui-DuPont 
Polychemicai  (Mitsui)  requested  an 
administrative  review  with  respect  to  its 
entries  or  sales  of  granular 
pofytetrafluoroethylene  (PTFE)  resin. 
On  September  25. 1997,  in  accordance 
with  section  351.221(b)  of  our 
regulations,  we  initiated  an 
administrative  review  of  diis  order  for 
the  period  August  1, 1997  through  July 
31, 1997  (62  FR  50292).  On  September 
17  and  25,  1997,  Mitsui  withdrew  of  its 
request  for  review. 

Pursuant  to  section  351.213(dMl)  of 
the  De;>artment's  regulations,  a  party 
may  withdraw  its  request  for  an 
administrative  review  not  later  than  90 
days  after  the  date  of  publication  of  the 
notice  of  initiation  of  the  administrative 
review.  The  Department  may  extend 
this  time  limit  if  the  Department  decides 
it  is  reasonable  to  do  so. 

Because  Mitsui  submitted  a  timely 
withdrawal  of  its  request  for  review  and 
because  no  other  party  requested  a 
review,  the  Department  is  rescinding 
this  initiation. 

This  notice  is  published  in 
accordance  with  19  CFR  351.213(dKl). 

Dated:  October  14.  1997. 

Uchaid  W.  Moreiaiid. 

Acting  Deputy  Assistant  Secretary.  AD/CVD 
Enforcement. 

[FR  Doc-  97-27997  Filwl  10-21-97;  8:45  am) 

■LUNG  OOOE  JSM-Oa-P 


OEPARTME^  OF  COMMERCE 
International  Trada  AdminiatraHon 

[A-688-7061 

Nitrila  Rubber  From  Japan: 
Termination  of  Antidumping  Duty 
Adminiatrativa  Review 

AOEttCt:  Import  Adniinistration, 
International  Trade  Administration. 
Department  of  Commerce. 


ACTION:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  August  1,  1997,  the 
Department  of  Commerce  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  Nitrile 
Rubber  from  Japan  for  one  manufacturer 
or  producer  of  nitrile  rubber  from  Japan, 
Japan  Synthetic  Rubber  Cof  Ltd.. 
covering  the  period  June  1. 1996 
through  May  31. 1997.  The  Department 
of  Commerce  is  terminating  the  review 
after  receiving  a  withdrawal  of  its 
request  for  a  review  bom  Japan 
Synthetic  Rubber  Co..  Ltd. 
EFFECTIVE  OATE:  October  22.  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Sheila  Forbes  or  Irene  Darzenta.  AD/ 
CVD  Enforcement  Group  U.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone;  (202)  482-0065  and  (202) 
482-6320,  respectively. 

SUPPlfMBiTARY  INFORMATION: 

Ai^Ucable  Statute  and  Regulations 

Unless  othemvise  indicated,  all  - 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tari£f  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  as  codified  at  19  CFR  Part 
353  (1997). 

Background 

On  June  30, 1997,  Japan  Synthetic 
Rubber  Co.,  Ltd.,  a  manufacturer  and 
exporter  of  merchandise  subject  to  this 
order,  requested  that  the  Department 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  nitrile 
rubber  frt>m  Japan  for  the  period  June  1, 
1996  through  May  31,  1997. 

On  August  1,  1997.  the  Department 
published  in  the  Federal  Regisler  (62 
FR  41339)  a  notice  of  initiation  of 
administrative  review  with  respect  to 
Japan  Synthetic  Rubber  Co.,  Ltd.  for  the 
period  June  1, 1996  through  May  31, 
1997.  On  August  13, 1997,  Japan 
Synthetic  Rubber  Co..  Ltd.  requested 
that  it  be  allowed  to  withdraw  its 
request  for  a  review  and  that  the  review 
be  terminated. 

Pureuant  to  19  CFR  353.22(aKS)  of  the 
Department's  regulations,  the 
Department  may  allow  a  party  that 
requests  an  adininistrative  review  to 
withdraw  such  request  not  later  than  90 
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days  after  the  date  of  publication  of  the 
notice  of  initiation  of  the  administrative 
review.  In  light  of  the  fact  that  JafMui 
Synthetic  Rubber  Co.,  Ltd.'s  request  for 
termination  was  submitted  within  the 
90-day  time  limit  and  there  were  no 
requests  for  review  frttm  other  interested 
parties,  we  are  terminating  this  review 
for  Japan  Synthetic  Rubber  Co.,  Ltd.  See 
Certain  Welded  Stainless  Steel  Pipe 
from  Korea,  Termination  of 
Antidumping  Duty  Administration 
Review,  62  FR  47460,  (September  9. 
1997).  We  will  issue  appraisement 
instructions  direcUy  to  the  U.S.  Customs 
Service. 

This  notice  is  in  accordance  with  19 
CFR  353.22(aM5). 

Dated:  October  IS,  1997. 
Ridurd  W.  Morriaad. 

Actii»g  Deputy  Assistant  Secretary,  Group  U, 

Import  Administration. 

(FR  Doc.  97-27993  Filed  10-21-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 
International  Trada  Administration 

[A-683-824] 

Notice  of  Termination  of  New  Shippar 
Antidumping  Duty  Administrathfa 
Review:  Polyvinyl  Alcohol  From 


AQBICY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  22, 1997. 
FOR  FINrmER  MFORMATION  CONTACT: 
Everett  Kelly  or  Brian  Smith,  Import 
Administration,  International  Trade 
Adniinistration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  D.C.  20230; 
telephone:  (202)  482-4194  or  (202)  482- 
1766.  respectively. 

Tlw  Applic^iie  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1. 1995.  the 
efiiective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  those  codified  at  19 
CFR  part  353,  as  they  existed  on  April 
1. 1996. 

Background 

On  December  18, 1996,  the 
Department  published  in  the  Federal 
Register  notice  the  initiation  of  a  new 
shipper  administrative  review  of  the 


antidumping  duty  order  on  polyvinyl 
alcohol  from  Taiwan  covering  the 
exporter  Perry  Chemical  Corporation 
("Perry")  and  the  period  May  1, 1996, 
Uirottgh  October  31. 1998  (61  FR  68237, 
December  28, 1996). 

Under  Section  751(a)(2)(BKi)  of  the 
Act,  the  Department  will  t:onduct  an 
administrative  review  to  establish  an 
individual  weighted  average  dumping 
margin  if  the  Department  receives  a 
request  from  an  exporter  or  producer 
that  establishes  (1)  it  did  not  export  the 
merrhandi.se  that  was  the  subject  of  the 
antidumping  duty  order  to  the  United 
States  during  the  period  of  investigation 
and  (2)  it  is  not  affiliated  within  the 
meaning  of  section  771(33).  any 
exporter  or  producer  who  exported  the 
merchandise  to  the  United  States  during 
that  period  of  investigation.     

In  the  less  than  fair  value  (LTFV) 
investigation,  the  E)epartment 
investigated  the  sales  of  Chang  Chun 
Petrochemicals,  Ltd.  (Chang  Qiun).  the 
only  exporter  of  PVA  from  Taiwan 
diuing  the  period  of  investigation, 
including  sales  to  Perry,  a  U.S.  importer. 
The  record  indicates  that  Perry  has  had 
a  lon^tanding  business  relationship  as 
an  importer  of  PVA  produced  by  Chang 
Chun  and  imported  the  subject 
merchandise  produced  and  exported  by 
Chang  Chun  during  the  period  of  the 
LTFV  investigation.  The  Department 
found  Chang  Chun  to  be  dumping  at  a 
rate  of  19.21  pocent  during  the  LTFV 
investigation.  In  this  review,  the 
business  relationship  remains 
essentially  unchanged.  As  shown  by^ 
proprietary  information  on  the  record  in 
this  review.  Perry  continues  to  be  the 
importer  and  Chang  Chun  continues  to 
imdertake  the  entire  production  of  PVA. 

For  the  sales  in  question  in  this 
review.  Perry  states  that  in  addition  to    . 
being  the  importer,  it  is  now  also  the 
"manufacturer/exporter"  of  the  stibject 
merchandise,  and  that  as  a  new 
exporter,  it  is  entitied  to  a  new  shipper 
rate.  Perry  indicates  that  to  produce  the 
subject  merchandise,  Peny  purchased 
the  primary  input  of  PVA.  vinyl  acetate 
monomer  (VAM)  from  a  Taiwan 
producer  of  VAM  through  an 
unaffiliated  U.S.  trading  company.  Petty 
contracted  with  Chang  Chun  to  produce 
PVA  utilizing  Perry's  VAM  under  a 
tolling  arrangement  Petty  then  sold  the 
PVA  to  unaffiliated  customers  in  the 
United  States  and  Canada  durii^  the 
period  of  review  (POR). 

In  most  past  cases  involving  tolling 
arrangements  the  Department 
considered  the  manufocturer  of  the 
product  exported  to  the  United  States  to 
be  the  processor  or  toller,  and  not  the 
party  which  controlled  the  production 
process,  set  the  prices  of  the  finished 


product  i.n  all  markets,  and  held  tide  to 
both  the  inputs  and  the  subject 
merchandise  [see,  e.g..  Final 
Determination  of  Sates  at  Less  Than 
Fair  Value:  Certain  Small  Diameter 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  the  Phillippines,  51  FR  33099. 
September  18. 1986). 

Within  the  last  few  years.  &e 
Department  has  reconsidered  its 
position  of  deeming  the  toller  the 
manufactutw.  A  toller  has  no  control 
over  the  price  charged  to  U.S.  and 
domestic  buyers  of  the  finished  product, 
nor  does  a  toller  set  the  price  in  either 
market  Moreover,  twcause  the 
Department  only  considered  the  price  <x 
cost  of  the  tolling  in  making 
comparisons  between  U.S.  prices  and 
prices  of  sales  of  the  foreign  like 
product,  the  Department  did  not  capture 
all  of  the  costs  of  manufacturing  the 
subject  merchandise,  e.g.,  cost  of  inputs, 
as  required  by  the  statute  section  773. 
Therefore,  this  approach  did  not  allow 
for  analysis  of  price  comparisons 
between  the  finished  products. 

To  resolve  this  situation,  the 
Department  revised  its  tolling  practioe. 
Rather  than  treat  the  toller  as  the 
producer,  the  D^Mrtment  now  will  treat 
the  party  who  keeps  tide  to  the  inputs 
and  the  finished  product,  controls  the 
entire  production  process,  and  sets  the 
price  of  the  finished  product  in  each 
maribet  as  the  producer  and,  hence,  the 
proper  respondent  (see  Discussion 
Memonuidum:  A  Proposed  Alternative 
to  Current  Tolling  Methodology  in  the 
Current  Antidumping  (AD)  Reviews  of 
Carbon  Steel  Flat  Products. 
Memorandiun  from  Joseph  A.  Spetrini. 
Deputy  Assistant  Secretary  for 
Compliance,  to  Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration,  dated  December  12. 
1994). 

This  approach  is  also  reflected  in  the 
Department's  preamble  to  its  new 
regidations  (Antidumping  Duties; 
Countervailing  Duties:  Final  Rule,  62  FR 
27295  (May  19.1997).  Under  section 
351.401(h)  of  the  new  regulations, 
which,  although  not  legally  in  efiiect  for 
this  new  shipper  review,  are,  at  the  time 
of  this  request  for  review,  an  expression 
of  the  Department's  practice,  the 
Department  will  not  consider  a  toller  or 
subcontiactor  to  be  a  manufacturer  or 
producer  where  the  toller  or 
subcontractor  does  not  acquire 
ownership  of  the  finished  product  and 
does  not  control  the  relevant  sale  of  the 
sut^ect  merchandise  and  the  foreign  like 
product  See  also  Antidtimping  Duties; 
Countervailing  Duties;  Final  Rule.  62  FR 
27296,  27411  (legally  effective  only  for 
segments  of  the  proceeding  initiated 
based  on  requests  filed  aftw  June  18. 
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1997,  but  nevertheless  a  restatement  of 
the  Department's  practice). 

Perry  claims  that  under  the  tolling 
agreement  between  Perry  and  Chang 
Chun,  Perry  maintains  control  of  the 
entire  production  process  by  (1) 
controUing  the  supply  of  the  maior 
input.  VAM,  used  to  produce  tolled 
PVA  by  Chang  Chim,  (2)  controlling 
Chang  Chun's  production  of  tolled  PVA 
through  the  specifications  (grades)  and 
amounts  to  be  producedr(3)  retaining 
title  to  VAM  and  the  finished  produtt 
throughout  the  tolling  process,  and  (4) 
establishing  the  prices,  the  quantities 
and  specifications/grade  at  which  the 
tolled  PVA  will  be  sold  in  the  United 
States  and  other  markets.  Perry  pays  a 
fee  to  Chang  Chun  for  these  services. 

Perry  has  stated  the  following  on  the 
record  of  this  proceeding: 

(1)  Perry  controlled  the  sales  process 
ofthe  tolled  PVA. 

As  detailed  in  its  questionnaire 
responses.  Perry  controlled  all  aspects 
of  its  tolled  PVA  sales.  It  identified 
customers  and  negotiated  the  terms  of 
sale  with  them.  Perry  arranged  the 
warehousing  and  palletization  of  the 
tolled  PVA  prior  to  delivery  to  its 
customers.  Perry  shipped  the 
merchandise  to  its  customers  and 
carried  the  accounts  receivables  until 
payment  was  received. 

(2)  Perry  controlled  the  production  of 
the  tolled  merchandise. 

As  detailed  in  its  questionnaire 
responses.  Perry  controlled  Chang 
Chun's  production  of  PVA  according  to 
the  terms  of  the  tolling  agreement.  Perry 
determined  all  specifications  for 
production  of  the  PVA.  Chang  Chun 
could  not  deviate  from  Perry's 
production  specifications  without 
Perry's  written  approval.  (This  is 
reflected  in  the  warranty  terms  set  out 
in  the  contract.)  Chang  Chun  could  not 
produce  PVA  bom  the  VAM  owned  by 
Perry  without  Perry's  written 
instructions. 

(3  )  Perry  held  title  to  the  input 
materials. 

As  detailed  in  Perry's  questionnaire 
responses.  Perry  purchased  VAM 
through  an  unaffiliated'trading 
company.  Perry  retained  title  to  the 
merchandise  throughout  the  PVA 
production  process  while  the  material 
was  in  Chang  Chun's  possession.  Title 
did  not  transfer  tttitil  it  passed  to  Perry's 
customers  upon  delivery  to  them. 

Petitioner,  Air  Products  and 
Chemicals.  Inc..  argues  that  Chang 
Chun,  not  Perry,  is  the  producer  of  the 
subject  merchandise  b«:ause  the 
processing  performed  by  Chang  Chun  is 
not  a  minor  finishing  operation,  but 
rather  a  substantial  transformation 
which  converts  VAM  into  the  subject 


merchandise.  Petitioner  further 
contends  that  the  Department  should 
terminate  tills  review  because,  based  on 
the  facts  presented  in  this  proceeding, 
there  is  no  material  difference  between 
the  Chang  Chun  sales  to  Perry  in  the 
LTFV  investigation,  when  Pnry  was 
merely  an  importer,  and  the  alleged 
tolling  relationship  now  in  existence 
between  Chang  Chun  and  Perry.  The 
only  difference  is  the  paperwork. 
Petitioner  concluded  that  Perry  is  not 
entitled  to  a  new  shipper  review 
because  Chang  Chun  is  the  true 
manufacturer  of  the  subject 
merchandise. 

Petitioner  also  argues  that  Perry  is  not 
entitled  to  a  new  shipper  review 
because  Perry  and  Chang  Chun  are 
affiliated  under  the  affiliated  parties 
provision  of  section  771(33)(G)  ofthe 
Act  Petitioner  contends  that  although 
Perry  is  not  affiliated  with  Chang  Chun 
through  stock  ownership,  it  is  affiliated 
%vith  Chang  Chun  by  its  close  supplier 
relationship  and  its  debt  financing. 

Perry  responds  that  it  has  fully 
satisfied  the  Department's  revised 
interpretation  of  a  manufacturer/ 
exporter  of  tolled  merchandise  and, 
therefore,  Chang  Qiun  is  not  the 
manufacturer  of  the  merchandise.  Perry 
further  states  that  petitioner's 
conclusion  that  Chang  Chun  is  the 
manufacturer  is  inconsistent  with  the 
standard  for  manufacturer/producer 
status  codified  in  the  Department's  new 
regulations  at  19  CFR  section  351.401(h) 
(1997).  Finally,  Perry  responds  that,  as 
the  proprietaiy  information  placed  on 
the  record  shows,  it*  accounts  payable 
to  Chang  Chun  is  not  debt  financing  and 
does  not  establish  an  affiliation  under 
the  Act.  Moreover,  Chaag  Chun  made  a 
submission  asserting  that  it  does  not 
exercise  control  over  Perry  through  the 
supplier  relationship. 

We  have  determined  that  Perry  does 
not  qualify  as  a  new  shipper  regardless 
of  whether  we  regard  it  as  the  producer 
of  PVA  tolled  by  Chang  Chun.  If  we 
were  to  continue  to  regard  Chang  Chun 
as  the  producer,  Chang  Chun  (not  Perry) 
would  be  both  the  producer  and  the 
exporter,  because  Chang  Chun  has 
knowledge  at  the  time  it  sells  to  Perry 
that  the  subject  merchandise  is  for 
export  to  the  United  States.  On  the  other 
hand,  if  Perry  is  the  producer  based  on 
a  tolling  arrangement  with  Chang  Chun, 
we  find  that  Perry  would  be  affiliated 
with  Chang  Chun,  an  exporter  of  subject 
merchandise  during  the  investigation. 

Perry  claims  that  it  controlled  aH 
aspects  of  the  subcontractor's  operations 
in  the  tolling  transaction — i.e.,  Chang 
Chim's  processing  of  VAM.  Perry's  own 
questionnaire  responses  indicated  that 
Perry  exercised  direction  over  Chang 


Chun  in  all  facets  of  the  processing  of 
VAM.  This  direction  purportedly  also 
illustrated  in  the  tolling  agreement 
between  Perry  and  Chang  Chun, 
included  as  part  of  the  February  26, 
1997,  questionnaire  response. 

Under  section  771(33KG)  of  the  Act, 
the  Department  will  consider  parties  to 
be  "affiliated"  if  one  person  controls 
any  other  person.  The  statutory 
provision  ^defines  control  as  a  situation 
in  which  one  person  is  legally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  another 
person.  Based  on  our  analysis  of  the 
information  on  the  record,  we  do  not 
find  that  Chang  Chun  exercises  control 
over  Perry  through  debt  financing  or  the 
supplier  relationship.  However,  based 
on  Perry's  own  statements  on  the 
record,  Perry  was  legally  and 
operationally  in  a  position  to  exercise 
direction  over  Chang  Chun's  production 
of  PVA  under  contract  to  Perry  and 
exported  by  Perry  to  the  United  States 
during  the  POR.  Accordingly,  Perry's 
assertions  indicate  that  Perry  and  Chang 
Chun  are  affiliated  persons  within  the 
meaning  of  section  771(33)(G)  of  the  Act 
with  regard  to  Perry's  sales  of  PVA 
tolled  by  Chang  Chun. 

Based  on  this  determination  of 
affiliation,  this  proceeding  does  not 
meet  the  requirements  of  section 
751(a)(2)(B)  of  the  Act  for  conducting  a 
new  shipper  review  with  regard  to 
Perry's  sales  of  tolled  PVA  since  Perry 
is  affiliated  with  Chang  Chun,  which 
was  a  producer  who  exported  and 
producer  of  the  subject  merchandise 
during  the  period  of  the  LTFV.  This 
determination  of  affiliation  under 
section  771(33)(C)  of  the  Act  is  based  on 
the  particular  facts  of  this  review,  and 
is  made  only  in  the  context  of 
determining  Perry's  eligibility  for  a  new 
shipper  review  under  section 
751(a)(2)(B).  Alternatively."  if  Perry  is 
not  the  manufacturer  based  on  a  tolling 
arrangement,  there  likewise  is  no  basis 
for  conducting  a  new  shipper  review. 
Therefore,  the  Department  is 
terminating  this  review. 

Dated:  October  14, 1997. 
Robert  S.  LaRiiwa, 

Assistant  Secretary  for  Impoit 

Administration. 

[FR  Doc.  97-27991  Filed  10-21-97;  8:45  aaal. 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-606] 

Porcelairvon-Steei  Cooking  Ware  From 
the  People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  ' 
review. 

summary:  On  January  29, 1997,  the 
Department  of  Conunerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  (POS)  cooking  ware  from  the 
People's  Republic  of  China  (PRC)  (62  FR 
4250).  This  review  covers  shipments  by 
two  manufacturers/exporters  of  this 
merchandise  to  the  United  States  during 
the  period  December  1,  1993,  through 
November  30, 1994.  We  gave  interested 
parties  an  opportunity  to  comment  on 
our  preliminary  results.  Based  upon  oui 
analysis  of  the  comments  received  (see 
Analysis  of  Comments  Received  section 
below);  these  final  results  of  review 
remain  unchanged  fiom  the  preliminary 
results  of  review. 
EFFECTIVE  DATE:  October  22. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Kelly  Parkhill,  Office 
of  CVD/AD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230; 
telephone  (202) 482-2786. 

Applicable  Statute  and  Regulations: 
Unless  otherwise  stated,  all  citations  to 
the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31. 1994. 

SUPPt-EMENTARY  INFORMATION: 

Background 

On  December  2, 1986,  the  Department 
published,  in  the  Federal  Regtster,  the 
antidumping  duty  order  on  POS  cooking 
ware  from  the  PRC  (51  FR  43414).  On 
I>ecember  6,  1994,  the  Department 
published,  in  the  Federal  Regiater,  a 
notice  of  opportunity  to  request  an    - 
administrative  review  of  this 
antidumping  duty  order  (59  FR  62710) 
covering  the  period  December  1, 1993. 
through  November  30, 1994. 

On  December  21, 1994,  in  accordance 
with  19  C.F.R.  353.22(a)(1),  a  U.S. 


impcMter,  CCS  International  Inc.  (CGS), 
requested  that  we  conduct  an 
administrative  review  of  Clover 
Enamelware  Enterprise  Ltd.  (Clover),  a 
PRC  manufacturer/exporter  of  the 
subject  merchandise,  and  its  third- 
country  reseller  in  Hong  Kong,  Lucky 
Enamelware  Factory  Ltd.  (Lucky).  On 
December  29, 1994,  in  accordance  with 
19  C.F.R.  353.22(a),  petitioner.  General 
Housewares  Corp.  (GHC)  requested  that 
we  conduct  an  administrative  review  of 
China  National  Light  Import  and  Export 
Corporation  (China  Light),  Shanghai 
Branch,  through  Amerport  (H.K.),  Ltd. 
We  published  the  notice  of  initiation  of 
this  antidumping  duty  administrative 
review  covering  the  period  December  1, 
1993  through  November  30,  1994,  on 
January  13, 1995  (60  FR  3192). 

On  February  29, 1997,  the  Department 
published  in  Uie  Federal  Register  the 
preliminary  results  of  this 
administrative  review  of  the 
antidumping  duty  order  on  POS  cooking 
ware  from  the  PRC  (62  FR  4250).  There 
was  no  request  for  a  hearing.  The 
Department  has  now  completed  this 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Related  Parties 

Clover  is  two-thirds  owned  by  Lucky 
and  therefore  Lucky  holds  controlling 
irfterest  in  Clover.  Due  to  Lucky's 
ownership  interest  in  Clover,  and  the 
fact  that  the  same  individual  is  the 
general  manager  at  both  companies,  we 
consider  Clover  and  Lucky  (hereafter 
Clover/Lucky)  to  be  related  pursuant  to 
section  771(13)  ofthe  Act.  As  such,  and 
consistent  with  prior  reviews  of  this 
order,  we  have  calculated  only  one  rate 
for  both  of  these  companies.  For  a 
further  discussion  of  this  issue,  see 
Memorandum  from  Case  Analyst  to  the 
File  Regarding  Status  as  Related  Parties 
dated  January  17, 1997,  which  is  a 
public  document  on  file  in  the  Central 
Records  Unit  {room  B-099  of  the 
Department  of  Commerce). 

Scope  of  Review 

Imports  covered  by  this  review  axe 
shipments  of  POS  cooking  ware, 
including  tea  kettles,  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 
vitreous  glasses.  The  merchandise  is 
currently  classifiable  imder  the  HTS 
item  7323.94.00.  HTS  item  numbers  are 
provided  for  convenience  and  Custom 
purposes.  The  written  description 
remains  dispositive. 

Best  htfarmation  Available 

In  our  preliminary  results,  we 
determined,  in  accordance  with  sections 


776(b)  and  (c)  of  the  Act,  that  the  use 
of  best  information  available  (BIA)  is 
appropriate  for  China  Light  and  Clover/ 
Lucky.  [See  "Memorandum  for  Jeffiey  P. 
Bialos  from  Barbara  E.  Tillman 
Regarding  Use  of  Best  Information 
Available"  dated  January  16, 1997, 
which  is  a  public  docimient  on  file  in 
the  Central  Records  Unit  (room  B-099  of 
the  Main  Commerce  Building).)  We 
received  written  comments  on  the 
preliminary  results  of  review.  Our 
analysis  of  the  comments  submitted  by 
interested  parties  has  not  led  us  to 
modify  our  findings  from  the 
preliminary  results. 

Section  776(b)  of  the  Act  states  that 
the  Department  shall  use  BIA  whenever 
it  is  unable  to  verify  the  information 
submitted.  Section  776(c)  ofthe  Act 
states  that  the  Department  shall  use  BIA 
whenever  a  company  refuses  or  is 
unable  to  produce  information  in  a 
timely  manner  and  in  the  form  required, 
or  significantly  impedes  an 
investigation  or  review. 

In  deciding  whet  to  use  as  BIA, 
section  353.37(b)  ofthe  Department's 
regulations  provide  that  the  Department 
may  take  into  account  whether  a  party 
refuses  to  provide  requested  information 
or  impedes  a  proceeding.  Thus,  the 
Department  determines  on  a  case-by- 
case  basis  what  is  BIA.  The  Department 
uses  a  two-tiered  approach  in  its  choice 
of  BIA.  When  a  company  refuses  to 
provide  the  information  requested  in  the 
form  required  or  otherwise  significantly 
impedes  the  Department's  review  (first 
tier),  the  Department  will  normally 
assign  to  that  company  the  higher  of  (1) 
the  highest  rate  found  for  any  firm  in 
the  less-than-fair-value  (LTFV) 
investigation  or  a  prior  administrative 
review;  or  (2)  the  highest  rate  found  in 
the  current  review  for  any  firm.  When 
a  company  has  cooperated  with  the 
Department's  request  for  information 
but  fails  to  provide  information 
requested  in  a  timely  manner  or  in  the 
form  required  such  that  margins  for 
certain  sales  cannot  be  calculated 
(second  tier),  the  Department  will 
normally  assign  to  those  sales  the  higher 
of  (1)  the  highest  rate  applicable  to  that 
company  for  the  same  class  or  kind  of 
merchandise  from  any  previous  review 
or  the  original  investigation;  or  (2)  the 
highest  calculated  margin  for  any 
respondent  in  the  current  review.  See 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  (^An  Antidumping  Duty  Order: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et.  al,  58  FR 
39729  (July  26, 1993).  This  practice  has 
been  upheld  in  Allied-Signal  Aerospace 
Co.  V.  United  States,  996  F.2d  1185 
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(Fed.  Cir.  1993).  and  Kiupp  Stahl  AG  et 
aJ.  V.  United  States,  822  F.  Supp.  789 
(CIT  1993). 

As  mentioaed  above,  China  Light  did 
not  respond  to  our  questionnaire.  As 
non-cooperative,  first-tier  BIA.  and  in 
accordant  e  with  section  776(c)  of  the 
Act.Aive  have  applied  the  highest  margin 
bom  the  LTFV  investigation,  prior 
administrative  reviews,  or  in  this 
review,  which  is  66.65  percent  Further, 
China  Light  was  not  found  eligible  for 
a  separate  rate  in  this  review. 
Consequently,  China  Light  is  part  of  the 
single  NME  entity  in  this  review,  which 
has  been  assigned  the  PRC  country-wide 
rate  (see.  e.g.,  Heavy  Forged  Hand  Tools, 
Finished  or  Unfinished,  With  or  Without 
Handles,  from  the  People's  Republic  of 
China;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  61  FR  15218, 15221  (April  5, 
1996),  and  Heavy  Forged  Hand  Tools, 
Finished  or  Unfinished.  With  or  Without 
Handles,  from  the  People's  Republic  of 
China;  Final  Results  of  Antidumping 
Duty  Administrative  Review;  61  FR 
15269  (October  V1996). 

Clover/Lucky  cooperated  with  our 
requests  for  information  and  agreed  to 
undergo  verification.  From  )uly  1 7 
through  July  29,  1995,  the  Department 
attempted  verification  of  the  company's 
questionnaire  response  at  Lucky's  sales 
offices  in  Hong  Kong  and  Clover's 
factory  in  Shenzhen,  PRC.  As  a  result  of 
these  verification  efforts  with  respect  to 
Clover's  questionnaire  response,  we 
discovered  significant  discrepancies  and 
were  unable  to  verify  substantial 
sections  of  the  questionnaire  response, 
including  statutorily  required  factors  of 
production  information,  such  as  the 
number  of  labor  hours  worked  and  the 
per  unit  quantities  consumed  of  primary 
material  inputs.  These  discrepancies  are 
detailed  in  the  Department's  verification 
report  concerning  Clover,  dated  January 
13, 1997. 

As  a  result,  the  Department  has 
determined  that  the  data  the  company 
submitted  is  unverifiable.  Therefore,  in 
accordance  with  section  776(b)  of  the 
Act.  there  is  no  basis  to  accept  the 
integrity  of  the  factors  of  production 
information  submitted  in  the 
questionnaire  response,  constituting  a 
verification  failure.  See  Notice  of  Final 
Determination  ofSahs  at  Less  Than 
Fair  Value:  Melamine  Institutional 
Dinnerware  Products  from  the  People's 
Republic  of  China,  81  FR  1708  Qanuary 
13, 1997).  Because  the  respondent  failed 
verificatien.  the  Department  must  use 
BIA.  Since  Qover/Lucky  was 
cooperative,  we  have  applied  second- 
tier  BIA.  The  second-tier  BIA  rate  is  the 
highest  rate  applicable  to  the  company 
from  a  previous  review  or  the  original 


LTFV  investigation,  which  in  this  case 
is  66.65  percent,  the  rate  Clover/Lucky 
received  in  the  1990/91  administrative 
review. 

Analyns  ef  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  a  case 
brief  from  Clover/Lucky  (respondent) 
and  a  rebuttal  brief  from  General 
Housewares  (petitioner). 

Comment  1:  Clover /Lucky  alleges  that 
the  Department's  decision  to  consider 
verification  a  failure  is  unwarranted. 
According  to  respondent,  the  problems 
at  verification  were  due  to:  (1)  The 
brevity  of  the  verification  at  Clover's 
factory  in  the  PRC;  and  (2)  the 
Department's  failure  to  explore 
alternative  methods  of  verification.' 
Clover/Lucky  claims  that  had  the 
Department  spent  more  time  at  Clover, 
the  Department  would  have  been  able  to 
verify  much  of  the  allegedly  unverified 
information.  According  to  Clover/ 
Lucky,  it  is  the  Department's  obligation 
to  allow  itself  the  time  necessary  to 
verify  the  responses  and  find  alternative 
methods  of  veriflcatian  of  information, 
if  needed. 

Petitioner  argues  that  Clover/Lucky 
provided  no  evidence  demonstrating 
that  the  Department's  verifieation 
procedures  to  verify  Clover/Lucky  were 
unfair  or  unreasonable. 

Department's  Position:  We  disagree 
with  respondent.  The  on-site 
verification  at  Clover's  factory  in  the 
PRC  was  but  one  portion  of  the  ten-day 
verification  of  Clover/Lucky 's 
questionnaire  response.  Ten  days  to 
verify  a  questionnaire  response  is  well 
within  the  normal  time  period  allotted 
for  such  verifications.  In  addition,  as 
Clover/Lucky  noted  in  its  case  brief,  the 
verification  team  was  willing  to,  and 
did,  work  overtime  to  allow  the 
company  the  opportunity  to 
demonstrate  the  accuracy  of  the 


'  Clover/Lucky  suggests  the  following  altenutive 
methods  for  some  portions  of  the  rasponae  that 
could  aot  be  verified:  (1)  The  vehfiere  could  have 
timed  the  products  going  thituigh  the  production 
process  in  order  to  verify  the  piece  rate  tables  used 
to  calculate  the  workers'  wages;  (2)  1995  (post-POR) 
time  cards  could  be  examined  to  verify  the  1093/ 
94  labor  hours  and  piece  rales  reported  in  the 
response:  (3)  uncoated  semi-finished  steel  blanks, 
steel  blanks  with  the  initial  ground  coat,  steel 
blanks  with  the  cover  coat,  double-coated  steel 
blanks  and  finished  goods  for  selected  products 
could  have  been  shipped  (o  the  United  States  for 
further  examination  and  weighing  in  order  to  verify 
the  reported  enamel  consumption:  and  (4)  loan 
documents  identifying  ownership  of  machinery 
between  Lucky  and  Qover  could  be  examined,  in 
conjunction  with  on-site  identification  of  molds 
and  equipment  by  knowledgeable  Qoor  sup^rviAon. 
in  order  to  verify  the  depreciation  information 
included  in  the  response  that  could  not  be  verified 
tiirough  tlia  depreciation  catda. 


submitted  information.  Further,  upon 
leaving  Clover's  factory  in  the  PRC,  the 
team  gave  Clover  the  opportunity  to 
send  any  missing  supporting  * 

documentatidn  to  Lucky's  offices  in 
Hong  Kong,  which  the  team  would  then 
verify  at  that  location.  Despite  this 
opportimity.  Clover  sent  no  such 
information. 

As  we  stated  in  Antifriction  Bearings 
(Other  than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  et.  al.; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Partial 
Termination  of  Administrative  Reviews, 
61  FR  66481,  66482  {  December 
17,1996),  "It  is  incumbent  on  the 
respondent  to  establish  the  accuracy  of 
the  information  it  submits  during  the 
time  period  allotted  for  verification." 
This  position  is  supported  by  the  U.S. 
Court  of  International  Trade  (CIT)  which 
stated,  "There  is  no  statutory  mandate 
as  to  how  long  the  process  of 
verification  must  last, ....  [The 
Department]  is  afforded  discretion  when 
conducting  a  verification  purauant  to  19 
U.S.C.  1677e(b).  "  Persico  Pizzamiglio. 
S-A.  v.  United  States,  18  CIT  229.  307 
(1994)  (holding  that  a  three-day  overseas 
verification  was  reasonable).  See  also 
Ceramica  Regiomontana,  S,A.  v.  United 
States,  10  CIT  399,  406,  636  F.  Supp. 
961,  967  (1986)  (held  that  the 
Department  has  wide  latitude  in 
determining  the  time  to  be  spent  and  the 
procedures  to  be  used  to  condubt 
verification). 

We  also  disagree  with  Clover/Lucky's 
contention  that  it  is  the  Department's 
obligation  to  explore  alternative 
approaches  to  verifying  information.  As 
petitioner  points  out  in  its  rebuttal  brief, 
it  is  the  responsibility  of  the  respondent, 
and  not  of  the  Department,  to  create  a 
sufficient  record  in  the  administrative 
review.  Tatung  Co.,  v.  United  States.  18 
or  1137. 1140  (1994).  The  purpose  of 
verification  is  to  verify  the  accuracy  of 
the  response,  not  to  collect  information 
or  recreate  the  response  in  order  to 
address  its  errors  or  deficiencies.  See 
Belmont  Industries  v.  United  States,  733 
F.  Supp.  1507. 1508  (CIT  1990) 
("verification  is  like  an  audit,  the 
purpose  of  which  is  to  test  information 
provided  by  a  party  for  accuracy  and 
completeness.  Normally  an  audit  entails 
selective  examination  rather  than  testing 
of  an  entire  universe");  see  also 
Monsanto  Co.  v.  United  States,  698  F. 
Supp.  275,  281  (OT  1988)  ("verification 
is  a  spot  check  and  is  not  intended  to 
be  an  exhaustive  examination  of  the 
respondent's  business").  To  accomplish 
this,  the  Department  uses  standard 
verification  methods,  and  among  other 
things,  ei^amines  the  source  documents 
that  respondents  claim  were  used  to 


Fed«ral  Register  /  Vol.  62,  No.  204  /  Wednesday.  October  22,  1997  /  Notices  54827 


compile  the  information  contained  in 
their  questionnaire  response. 

To  assist  respondents  in  preparing  for 
verification,  the  Department  issues  an 
outline  of  the  verification  to 
respondents  prior  to  the  arrival  of  the 
verifiers.  Prior  to  verification  in  this 
case,  the  Department  sent  an  ouUine  of 
the  verification  procedures  to  Clover/ 
Lucky.  The  outline  identified  the 
information  in  the  response  that  the 
Department  intended  to  verify  and  the 
types  of  source  doctmients  that  would 
be  examined  by  the  Department  when 
conducting  the  verification.  The  outline 
also  indicated  that  it  was  not 
exhaustive,  and  that  the  Department 
might  request  relevant  additional 
material  necessary  for  a  complete 
verification. 

As  discussed  above,  the  Department 
does  not  have  an  unlimited  amount  of 
time  in  which  to  conduct  a  verification. 
As  characterized  by  the  CIT  itself, 
verification  under  these  conditions  is, 
by  its  very  nature,  a  spot  check  rather 
than  a  complete  audit.  As  such,  it  is 
crucial  that  the  information  reported  in 
the  questionnaire  response  can  be 
readily  verified  if  selected  for 
examination.  Given  the  time  limits  of 
verification,  the  Department  is  unable  to 
await,  let  alone  accept,  numerous 
clarifications  or  corrections  to  responses 
at  verification,  nor  can  it  explore  all 
conceivable  verification  methods 
suggested  by  a  respondent  in  the  hope 
that  one  of  tiiem  might  conceivably 
result  in  the  information  being  verified 
at  some  indefinite  point  in  the  future. 

The  alternative  methods  of 
verification  suggested  by  Clover/Lucky 
would  have  required  significant 
amounts  of  additional  time  to 
undertake.  In  this  case,  such  time  was 
no  longer  available  because  of  the 
difficulties  encountered  in  verifying  the 
information  in  the  response  using 
standard  verification  procedures  as  set 
forth  in  the  verification  ouUine  that  was 
sent  to  Clover/Lucky.  For  example,  with 
respect  to  timing  the  processing  steps  on 
the  factory  floor  as  an  alternative 
method  of  verifying  labor  hours, 
respondent  noted  in  its  comments  that 
Clover's  POS  cookware  production 
process  is  a  complicated  one.  Accordiiig 
to  Clover/Lucky,  the  simplest  piece  of 
enamelware,  a  plate,  involves  seven 
processes  while  a  teaketUe  (a  covered 
cookware  item)  involves  48  processes. 
Some  of  these  processes  [e.g.. 
enameling)  involve  considerable  time 
between  steps.  Given  the  need  to  take 
several  readings  per  processing  step 
being  examined  in  order  to  calculate  a 
meaningful  average,  this  method  would 
require  considerable  time  and  effort  to 
verify  even  one  cookvvare  item,  much 


less  a  meaningful  sample  of  the 
approximately  45  cookware  items  imder 
review.  Further,  Clover  manufactures 
over  450  different  enamelware  items, 
only  a  portion  of  which  are  cookware 
items  sold  in  the  United  States. 
Therefore,  it  is  highly  unlikely  that  the 
Department  would  be  able  to  randomly 
select  a  cookware  item  from  the  piece 
rate  table  (a  table  listing  the  standard 
amounts  of  time  required  to  complete 
individual  processing  steps  for  each 
enamelware  item  produced  by  the 
company)  and  find  that  it  is  being 
produced  that  day  on  the  shop  floor. 

In  addition,  two  of  the  suggested 
alternatives,  the  use  of  1995  (post-POR) 
source  documents  to  verify  1993/94  data 
and  the  post-verification  shipment  of 
finished  and  semi-finished  cookware 
products  to  the  United  States  for 
examination  by  the  Department  are 
simply  not  reasonable  verification 
alternatives.  The  Department  cannot 
accept  unrelated  information  from  a 
future  review  period  to  substitute  for 
source  documents  from  the  period 
imder  review.  The  comparison  of  1995 
time  cards  to  1993/94  labor  records  and 
piece  rate  tables  will  not  result  in  any 
meaningful  determination  as  to  the 
accuracy  of  the  submitted  1993/94 
information.  As  to  the  submission  of 
selected  pieces  of  finished  and  semi- 
finished cookware  to  the  Department  for 
examination  and  weighing,  the  purpose 
of  on-site  verification  is  to  enable  the 
Department  not  only  to  check  certain  . 
factual  information  but  also  to  be  able 
to  further  verify  the  accuracy  of  the 
submitted  information  through 
questions  to,  and  clarifying  statements 
from,  those  individuals  that  either 
prepared  the  response,  are  involved  in 
the  manufacture  and  exportation  of  the 
merchandise  under  review  or  are 
responsible  for  maintaining  the 
company's  books  and  records.  This  is 
not  possible  under  Clover/Lucky's 
suggested  alternative  methods  of 
verification. 

Comment  2:  Clover/Lucky  alleges  that 
it  should  not  be  penalized  for  failing  to 
maintain  the  source  documentation 
needed  to  support  its  reported  labor 
hours/record  retention.  Neither  the 
questionnaire  nor  the  outline 
specifically  stated  that  time  cards 
needed  to  be  retained  for  verification. 
Further,  these  records  are  not  required 
to  be  kept  by  local  tax  authorities. 

Department's  Position:  Contrary  to 
respondent's  characterization  that  its 
failure  to  maintain  source 
documentation  for  reported  labor  hours 
was  the  cause  of  the  failed  verification, 
in  this  review,  labor  hours  were  among 
the  many  items  that  Clover/Lticky  was 


unable  to  tie  to  or  support  with  source 
documentation. 

In  addition,  we  disagree  with 
respondent's  claim  that  it  should  not  be 
penalized  for  failing  to  maintain  certain 
source  dociunents  because  the 
Department  did  not  specifically  identify 
these  source  docimaents  in  its 
questioimaire  or  outline.  Both  the 
questioimaire  and  the  verification 
ouUine  make  it  clear  that  the 
information  submitted  in  the  response 
may  be  subject  to  verification.  Because 
responses  submitted  in  an 
administrative  review  may  be  subject  to 
verification,  it  is  incuml)ent  upon  a 
respondent  to  retain  the  source 
documentation  which  it  used  to  prepare 
the  questionnaire  response.  The 
verification  ouUine  further  notes  that  we 
wUl  be  tying  the  information  reported  in 
the  response  to  the  company's  source 
dociunents  that  support  that 
information.  The  ouUine  provides 
examples  of  the  type  of  documents  we 
examine  and  clearly  states  that  we  may 
require  any  additional  documentation 
necessary  for  a  complete  verification. 
Time  cards  are  among  the  documents 
that  support  a  company's  payroll.  That 
the  Department  might  request  to 
examine  these  time  cards  can  hardly  be 
considered  outside  the  realm  of 
possibilify  in  a  verification  of  reported 
labor  hours.  Section  773(c)(3)  of  the  Act, 
which  enumerates  the  specific  factors  of 
production  that  the  Department 
examines  in  NME  cases,  lists  as  the  very 
firet  factor  "hours  of  labor  required" 
(section  773(c)(3)(A)). 

The  record  keeping  requirements  of 
local  tax  authorities  are  not  germane  to 
the  records  that  need  to  be  maintained 
for  verification  of  the  questionnaire 
response  in  an  antidumping 
administrative  review.  See  Krupp  Stahl 
A.G.  V.  United  States.  17  OT  450;  822 
F.  Supp.  789,  791-92  (1993)  (holding 
that  the  fact  that  a  foreign  government 
did  not  require  retention  of  business 
records  did  not  absolve  the  respondent 
bum  its  obligation  or  responsibilify  to 
respond  to  the  Department's 
questionnaire  response  in  an 
antidumping  proceeding.  The  court 
upheld  the  E)epartment's  use  of  BIA.) 
See  also  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders.  60  FR  10900, 10990 
(February  28, 1995). 

Comment  3:  Clover/Lucky  claims  that 
the  Department's  conclusion  that  Clover 
was  imable  to  document  its  per-tmit 
enamel  consumption  figure  is 
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unfounded.  At  verification,  die 
company  explained  the  sampling 
procedure  it  used  to  estimate  the  per^ 
unit  consumption.  By  weighing  three  to 
five  samples  of  each  model  throughout 
the  various  coating  and  drying 
processes,  it  calculated  a  per-unit 
weighted-average  of  enamel 
consumption.  Clover/Lucky  contends 
that,  based  on  this  procedure,  the 
company  prepared  the  table  used  to 
report  per-unit  enamel  consumption  in 
its  response.  As  respondent  itself  states, 
because  enamel  coating  is  a  hand- 
dipped  process,  the  di^erence  between 
the  actual  weight  of  an  individual  item 
may  be  quite  different  from  the 
consumption  figure  calculated  in  the 
sample.  However,  since  the 
consumption  figures  were  derived  from 
actual  figures,  respondent  claims  it  was 
not  necessary  for  the  company  to 
maintain  the  underlying  source 
documents. 

Department's  Position:  We  disagree 
with  respondent.  The  verification  report 
does  not  support  Clover/Lucky "s 
contention  that  it  was  able  to  document 
the  per-unit  enamel  consumption.  As 
stated  by  Clover/Lucky  itself  in  its  case 
brief,  the  company  did  not  retain  any  of 
the  original  worksheets  or  underlying 
source  documents  of  the  per-unit 
enamel  consumption  after  conducting 
its  sample  weighing. 

As  discussed  previously,  it  is  the 
responsibility  of  the  respondent,  and 
not  of  the  Department,  to  create  a 
sufficient  record  in  the  administrative 
review.  Tatung  Co..  v.  United  States.  18 
err  1137, 1140  (1994).  The  purpose  of 
verification  is  to  verify  the  accuracy  of 
the  response  through  examination  of 
source  documentation,  not  to  collect 
information  or  recreate  supporting 
source  documentation  that  respondent 
has  failed  to  maintain.  Further,  as 
discussed  previously,  we  reject  Clover's 
suggestion  that  the  Department  allow  it 
to  ship,  after  verification,  selected 
samples  of  finished  and  semi-finished 
cookware  products  to  the  Department  in 
order  that  the  Department  could  further 
test  the  accuracy  of  the  reported  figures. 
For  further  information  regarding  the 
Department's  position  on  this,  see 
Department's  Position  to  Comment  1. 

Comment  4:  Clover/Lucky  argues  that 
it  should  not  be  penalized  for  failing  to 
report  the  quantities  of  water,  electricity 
and  fuel  consumed  in  the  production 
process  because  the  Department  did  not 
specifically  ask  the  company  to  report 
quantities  of  indirect  materials  in  its 
factors  of  production  questionnaire. 
Rather,  as  stated  in  Qover/Lucky's  case 
brief,  the  Department  only  requested 
factor  inputs  for  the  following:  (A) 
Direct  Materials;  (B)  Direct  Labor.  (C) 


Factory  Overhead;  (D)  Selling.  General 
and  Administrative  Expenses;  (E)  Other; 
and  (F)  Packing.  Therefore,  the 
Department  cannot  not  fault  Clover  for 
failing  to  report  information  that  was 
not  fairly  requested,  citing  Koyo  Seiko 
Company,  Ltd.  and  Koyo  Corporation  of 
U.S.A.  V.  The  United  States.  92  F.3rd 
1162. 1168  (Fed.  Or.  1986).  Qover/ 
Lucky  argues  further  that  since  the 
Department  verified  Clover's  total  value 
of  electricity  and  fuel  consumption 
against  financial  statements  and 
vouchers  which  contained  both 
quantities  and  values  of  electricity  and 
fiiel  consumption,  it  could  just  as  well 
have  compiled  the  total  quantities  of 
energy  used. 

Department's  Position:  We  disagree 
with  respondent.  Because  the  prices  of 
materials  and  inputs  in  an  NME  are  not 
considered  valid  for  calculation 
purposes,  the  Department  requires 
respondents  to  report  the  amount,  rather 
than  the  value,  of  materials  consumed 
in  the  production  process.  Although  the 
questionnaire  did  not  specifically 
include  "indirect  materials"  or  "energy" 
in  the  list  of  factor  input  categories,  it 
is  clear  that  such  items  are  covered  by 
the  E)epartment's  questionnaire.  The  list 
of  requested  information,  with  respect 
to  the  factors  of  production,  is  broad 
and  all-inclusive — it  includes  all  the 
major  categories  involved  in  production 
as  well  as  a  catch-all  category  [i.e., 
"Other").  Indirect  materials  and  energy 
consumed  in  the  production  process 
normally  fall  under  Factory  Overhead, 
the  very  category  Clover/Lucky  used 
when  reporting  its  expenses  for 
electricity,  water  and  fuel  (rather  than 
the  requested  quantities  for  these  same 
three  items).  However,  these  inputs 
could  have  just  as  easily  been 
categorized  as  Other,  or  in  certain  cases, 
if  applicable,  Direct  Materials.  All  three 
of  these  categories  were  listed  by  the 
Department  in  its  questionnaire. 
Therefore,  it  cannot  be  construed  that 
the  information  asked  for  at  verification 
was  unfairly  requested. 

As  to  whether  the  Department  could 
have  gathered  the  information  at 
verification  from  financial  documents  or 
invoices,  again,  respondent  is  asking  the 
Department  to  take  on  the  responsibility 
of  creating  the  company's  response  at 
verification.  As  discussed  previously,  it 
is  the  responsibility  of  the  respondent, 
and  not  of  the  Department,  to  create  a 
sufficient  record  in  the  administrative 
review.  Tianjin  Machinery  I/E  Corp.  v. 
United  States,  806  F.  Supp.  1008. 1015 
(Crr  1992).  The  Court  has  held  that  the    • 
Department  "is  not  required  to  .  .  . 
recalculate  a  respondent's  submission  to 
develop  an  accurate  response."  Tatung 
Co..  v.  United  States.  18  CIT  at  1142  n.3. 


citing  Chinsung  Indus.  Co.  v.  United 
States.  705  F.  Supp.  598,  601-02  (1989). 

Comment  5:  Clover/Lucky  contests 
the  Department's  statement  in  the 
verification  report  that  there  was  an 
extremely  large  number  of  typographical 
errors  in  the  reported  quantities  of  steel 
purchases.  Clover/Lucky  also  claims 
that  the  statements  in  the  verification 
report  that  the  company  was  unable  to 
reconcile  the  quantity  of  steel 
requisitioned  for  production  with 
inventory  withdrawals,  and  that  it  was 
also  unable  to  substantiate  its  reported 
per  unit  quantities  of  steel,  are  incorrect 
The  company  claims  that  much  of  the 
steel  information  was  verified  and  that 
those  items  that  did  not  verify  were  not 
substantial  and  would  not  materially 
affect  the  company's  response. 

Department's  Position:  We  disagree 
with  respondent.  At  verification,  we 
found  a  number  of  discrepancies  with 
respect  to  both  steel  purchases  and  steel 
consumption.  From  a  small  sample  of 
selected  invoices,  the  Department 
discovered  typographical  errors 
resulting  in  the  under  reporting  of 
individual  steel  purchases  in  two  cases 
by  22  and  43  percent,  the  over  reporting 
of  individual  steel  purchases  by  222 
percent  in  another,  and  the 
misclassification  of  one  purchase's  steel 
thickness.  Because  at  verification  the 
Department  is  only  able  to  verify 
information  through  spot-checking, 
where  we  find  discrepancies  in  the 
subset  that  is  actually  tested,  we  must 
judge  the  effect  of  such  discrepancies 
that  are  randomly  revealed  on  the 
unexamined  portion  of  the  response. 
See,  e.g..  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  France,  et.  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  62  FTl  2081 
Oanuary  15. 1997). 

Further.  Clover/Lucky  incorrectly 
concludes  that  the  reported  net 
discrepancy  is  inconsequential  because 
it  is  small  when  compared  to  total 
reported  steel  purchases.  In  fact,  the 
figure  in  the  verification  report  was 
based  on  an  examination  of  only  a  small 
portion  of  the  steel  purchases  (those 
with  a  thickness  of  4  mm),  not  all  steel 
purchases  and  includes  errors  in  both 
directions.  Because  at  verification  we 
examined  a  subset  of  steel  purchases 
and  found  discrepancies  in  the 
reporting  with  respect  to  this  subset,  the 
Department  must  attribute  to  all  of  the 
steel  purchases  these  same 
discrepancies.  See  Belmont  Industries  v. 
United  States.  733  F.  Supp.  1507,  1508 
(CIT  1990);  see  also  Monsanto  Co.  v. 
United  States,  698  F.  Supp.  275.  281 
(CIT  1988).  Therefore,  the  figure 
understates  the  impact  of  the 
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discrepancies,  even  when  properly 
compared  to  4mm  steel  purchases. 

Problems  also  arose  with  respect  to 
the  verification  of  steel  consumption. 
The  Department  was  unable  to  verify 
the  reported  ratio  for  steel  scrap,  which, 
because  of  its  significance  in  the 
manufacture  of  POS  cookware,  is  an 
important  foctor  in  determining  total 
steel  consumption.  The  spot  check  of 
departmental  steel  requisitions  to 
inventory  withdrawals  showed  a 
discrepancy  of  approximately  seven 
percent  that  the  company  was  unable  to 
account  for. 

The  Department  faced  similar 
problems  in  its  verification  of  the  per 
unit  quantities  of  steel  used  in  the 
production  of  cooking  ware  that  were 
reported  in  the  response.  The  company 
submitted  theoretical  quantities  based 
on  an  equation  it  developed  using  the 
specific  density  of  steel.  As  to  the 
statement  in  the  verification  report 
which  noted  no  discrepancies  between 
the  reported  per  unit  steel  amounts  and 
the  method  used  by  the  company  to 
calculate  these  amounts  (cited  by 
respondent  as  support  for  their 
conclusion  that  the  problems  in  this 
area  were  insignificant),  the  only 
conclusion  that  can  be  drawn  from  that 
statement  is  that  the  company  did  not 
make  any  mathematical  errors  in  its 
calculations,  nor  any  transcription 
errors  when  typing  this  figure  in  the 
response.  As  such,  the  Dej^Srtment's 
statement  in  its  verification  report  that 
it  found  no  discrepancies  between  the 
reported  per  unit  steel  amounts  and  the 
method  respondent  used  to  calculate 
these  reported  figures  has  no  bearing  on 
either  the  accuracy  of  the  method  the 
company  chose  to  estimate  its  per  unit 
steel  consumption  or  the  figures  in  its 
response.  The  fact  remains  that  the 
company  could  not  corroborate  the 
calculated  theoretical  per  unit  figures 
with  sampled  actual  weight  readings  or 
support  the  figures  used  in  the  per  unit 
calculations  with  the  measurements 
from  the  technical  drawings  that  the 
company  claimed  as  supporting 
documentation. 

The  discrepancies,  the  errors  in 
reporting  and  the  inability  to  reconcile 
the  figures  reported  in  the  response  with 
supporting  documentation,  demonstrate 
that  the  company's  response  with 
respect  to.  not  only  its  purchases,  but 
also  its  consumption  of  steel,  the 
primary  material  input  in  the  POS 
production  process,  cannot  be  relied 
upon. 

Comment  6:  With  respect  to 
depreciation  expenses  regarding  certain 
fixed  assets,  Clover/Lucky  argues  it  did 
not  create  "fixed  asset  cards"  (instead  of 
a  fixed-asset  ledger,  Clover  records  all 


its  asset-related  information  on  fixed 
asset  cards)  for  its  equipment  at  the  time 
they  were  installed  because  the  cards 
are  only  required  to  be  created  during 
the  first  fiscal  year  periqd-  Further, 
although  Clover  admits  that  it  had  no 
system  in  place  to  show  ownership  of 
the  molds,2  it  contends  that  the 
Department  could  have  examined  loan 
documents  to  determine  the  identity  of 
the  fixed  assets  in  question.  Moreover, 
Clover/Lucky  claims  that  its  technicians 
know  the  identity  of  the  asset  by  merely 
looking  at  it.  According  to  respondent, 
the  E)epartment  could  have  reviewed  the 
loan  documents  and  successfully 
verified  this  section  of  the  response  if  it 
had  allowed  sufficient  time  for 
verification. 

Department's  Position:  The 
Department  examined  depreciation 
expenses  in  this  case  because  of  Clpver/ 
Lucky's  claim  that  the  POS  cooking 
ware  industry  constituted  a  market- 
oriented  industry  (MOI).  Since  the 
Department  found  that  the  POS  cooking 
ware  industry  does  not  constitute  an 
MOI  (see  Department's  position  to 
Comment  9).  the  issue  raised  by 
respondent  is  moot. 

Comment  7:  Clover/Lucky  argues  that 
even  if  the  Department  rejects  Clover's 
factors  of  production  information  in  this 
case,  it  should  determine  the  foreign 
market  value  (FMV)  based  on  Lucky's 
home  market  (Hong  Kong)  sales  or  third 
country  sales. 

Petitioner  disputes  Clover/Lucky's 
ai:gument.  claiming  that  Clover/Lucl^ 
is.  in  effect,  challenging  the 
Department's  preliminary  finding  that 
the  POS  cooking  ware  industry  does  not 
constitute  a  market-oriented  industry.  . 
Petitioner  points  out  that  Clover  has 
provided  no  information  that  prices  for 
significant  inputs  are  not  controlled  by 
the  PRC  government.  Petitioner  argues 
that  the  Department  must,  therefore, 
calculate  FMV  using  the  factors  of 
production  methodology. 

Department's  Position:  We  disagree 
witi  respondent  that  FMV  in  this  case 
can  be  determined  on  the  basis  of 
Lucky's  home  market  or  third  country 
sales.  In  order  for  FMV  to  be  based  on 
Lucky's  home  market  or  third  country 
prices  (which  respondent,  in  its  case 
brief,  now  requests  for  the  first  time  in 
this  proceeding).  Lucky  would  have  had 
to  allege  and  demonstrate  that  it  had 
third-country  reseller  status.  Further,  it 
would  have  to  meet  the  requirements  of 
section  773(f)  of  the  Act  in  order  to  have 
its  sales,  either  home  market  or  third 
country,  used  as  the  basis  for  FMV. 


'  Certain  molds  were  among  the  fixed  assets 
which  the  Department  selected  for  verification  of 
depreciatica  expenses. 


Lucky  made  no  such  claim  in  this 
proceeding.  Moreover,  issues  of 
relatedness  aside,  since  Clover  knows  at 
the  time  of  the  sale  the  final  destination 
of  the  merchandise.  Lucky  does  not 
qualify  as  a  reseller  frt>m  an 
intermediate  coimtry  in  any  event  (See 
Clover/Lucky's  June  20,  1995 
Questionnaire  Response  (Public 
Version)  which,  at  page  20,  states  that 
"Clover  is  aware  of  the  ultimate 
destination  of  the  POS  cookware 
because  the  destination  is  indicated  on 
the  outer  carton.")  Moreover,  given  the 
relationship  between  Lucky  and  Clover, 
we  do  not  consider  that  there  exists  a 
"purchase"  from  the  PRC  production 
facility  by  Lucky  within  the  meaning  of 
section  773(f).  (See  Preliminary 
Determination  of  Sales  at  Less  than  Fair 
Value:  Disposable  Pocket  Lighters  From 
the  People's  Republic  of  China,  59  FR 
64191,  64194  (December  13,  1994)}. 
Thus,  even  had  Lucky  made  a  proper 
claim  that  it  was  a  third  count^  reseller 
within  the  meaning  of  section  773(f)  of 
the  Act,  the  record  evidence  of  this  case 
would  not  support  such  a 
determination.  Therefore,  Lucky's  prices 
to  customers  in  Hong  Kong  or  third 
countries  could  not  be  used  as  the  basis 
for  FMV — only  Clover's  factors  of 
production  information  could  form  the 
basis  of  FMV,  the  method  selected  by 
the  Department  in  this  case.  Moreover, 
had  we  considered  using  Lucky's  prices 
in  Hong  Kong  or  to  third  countries,  we 
would  normally  compare  those  prices  to 
the  cost  of  the  merchandise  based  on 
factors  of  production,  because  the 
merchandise  was  produced  in  an  NME 
coiuitry.  We  could  not  have  performed 
this  test,  because  we  could  not  verify 
the  factors  of  production.  As  stated 
previously,  as  a  result  of  the  failure  of 
verification  with  respect  to  Clover's 
factors  of  production  information,  the 
Department  had  to  resort  to  the  best 
information  available  in  this  case  under 
section  776(b)  of  die  Act. 

With  respect  to  petitioner's  rebuttal  to 
respondent's  claim,  petitioner 
mistakenly  frames  respondent's  claim  as 
one  of  advocating  the  use  of  PRC  prices 
to  determine  FMV  (i.e.,  petitioner  raises 
the  market-oriented  industry 
discussion).  Respondent,  however,  is 
not  arguing  that  the  Department  use 
Clover's  price,  but,  instead,  that  the 
Department  use  Lucky's  home  market  or 
third  cotmtry  prices  to  determine  FMV. 
As  respondent  itself  states  on  page  19  of 
its  case  brief,  "Lucky  and  Clover  are  not 
requesting  that  Commerce  use  Clover's 
prices." 

Comment  8:  Clover/Lucky  argues  that 
the  Department  should  conduct  a 
supplemental  verification  and 
reexamine  the  information  submitted  in 
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its  questionnaire  response.  This  would 
Allow  the  Department  sufficient  time  to 
explore  the  alternative  verification 
methods  enumerated  by  Clover/Lucky 
in  its  comments. 

Petitioner,  however,  contends  that 
there  is  no  basis  to  conduct  a  re- 
verification.  since  Clover/Lucky 
provided  no  evidence  that  Department's 
verification  was  flawed.  Petitioner 
points  out  that  the  CUT  ruled  that  the 
Department  "is  not  required  to  re-verify 
information  submitted  after  verification, 
or  recalculate  a  submission  to  develop 
an  accurate  response."  Tatung  Co.  v. 
United  States.  18  CXT  at  1142  n.3.  citing 
Chinsung  Indus.  Co.  v^  United  States. 
705  F.  Supp..  at  601-02. 

Department's  Position:  We  disagree 
with  respondent.  Conducting  a  second 
verification,  particularly  after  a 
company  £ails  its  first  verification, 
would  be  an  extraordinary  action.  To  do 
so  would  signal  to  respondents  that  a 
tailed  verification  can  be  overcome, 
which  would  undermine  both  our 
ability  to  obtain  complete  and  accurate 
information  from  Clover/Lucky  in  time 
to  conduct  proper  verifications  and  to 
complete  reviews  in  a  timely  manner  as 
required  by  the  Act.  As  in  the  case  cited 
by  petitioner,  the  Department  is  not 
required  to  conduct  a  supplemental 
verification.  The  CIT  has  ruled  that 
"Due  to  stringent  time  deadlines  and  the 
significant  limitations  on  Commerce's 
resources  it  is  vital  that  accurate 
information  be  provided  promptly  to 
allow  the  agency  sufficient  time  for 
review."  Ceramica  Regiomontana,  S-A. 
V.  United  States.  10  OT  399. 406. 636 
F.  Supp.  961.  967  (1986). 

Altnough  the  Department  has 
conducted  supplemental  verifications  in 
the  past  [See.  e.g..  Cyanuric  Acid  and  its 
Chlorinated  Derivatives  from  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  51  FR  45495, 
45496  (December  19.  1986):  Cell  Site 
Transceivers  from  Japan:  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  49  FR  43080.  43084  (October 
26,  1984);  High  Power  Microwave 
Amplifiers  and  Components  Thereof 
from  Japan.  47  FR  22134  (May  21. 1982) 
(final  determination  of  sales  at  less  than 
fair  value),  and;  Fireplace  Mesh  Panels 
from  Taiwan:  Final  Determination  of 
Sales  at  Less  Than  Fair  Value.  47  FR 
15393. 15395  (April  9. 1982)).  in  each  of 
these  cases,  re-verification  was 
conducted  pursuant  to  requests  for 
additional  information  requested  by  the 
Department,  or  due  to  a  particular 
emergency  that  arose  in  the  case.  In 
contrast.  Lucky/Clover's  request  is 
based  primarily  on  general  time 
constraints,  constraints  which  must 
alwa3rs  be  impoaed  on  a. verification. 


There  is  simply  no  reason  for  the 
Department  to  take  the  extraordinary 
measure  in  this  case  of  conducting  a 
supplemental  verification. 

Conunent  9:  Glover/Lucky  also  argues 
that  the  Department  should  conduct  a 
supplemental  verification  to 
redetermine  that  the  POS  cookware 
industry  constitutes  a  market -oriented 
iodustry.  Respondent  claims  that,  at 
verification,  the  Department  could 
verify  that  the  company  pays  market 
prices  for  both  labor  and  the  PRC- 
sourced  direct  and  indirect  materials  it 
uses  in  the  production  of  cooking  ware. 

Department's  Position:  We  disagree 
with  respondent.  As  discussed  above,  in 
determining  whether  an  industry  under 
examination  constitutes  a  market- 
oriented  industry,  the  Department 
examines  the  industry  as  a  whole,  not 
just  the  practices  of  the  company  or 
companies  under  investigation  or 
review.  [See  Notice  of  Final 
Determination  of  Less  Than  Fair  Vahte: 
Furfuryl  Alcohol  from  the  People's 
Republic  of  China.  60  FR  22544  (May  8. 
1995).)  Clover/Lucky  has  not 
demonstrated  that  the  POS  cooking 
ware  industry  constitutes  a  market- 
oriented  industry  in  the  PRC,  and  we 
have  adopted  our  preliminary 
determination  with  respect  to  this  issue 
for  these  final  results.  'The  examination 
of  Clover's  purchases  from  its  non- 
market  suppliers  and  the  wages  it  pays 
its  employees  is  insufficient  to  conclude 
that  the  POS  cooking  ware  industry  as 
a  whole  is  a  market-oriented  industry. 

For  a  more  detailed  discussion  of  the 
E)epartment's  preliminary  determination 
that  the  POS  cooking  ware  industry 
does  not  constitute  a  market-oriented 
industry,  see  Memorandum  to  Barbara 
E.  Tillman.  Director  of  the  Office  of 
CVD/AD  Enforcement  VI,  dated  January 
17. 1997.  "Market-Oriented  Industry 
Request  in  the  1993-1994 
Administrative  Review  of  POS  Cooking 
Ware  from  the  People's  Republic  of 
China."which  is  a  public  document  on 
file  in  the  Central  Records  Unit  (room 
B-099  of  the  Main  Commerce  Building). 

Final  Results  of  Review 

Based  on  our  analysis  of  comments 
from  interested  parties,  we  determine 
that  no  changes  to  the  preliminary 
results  are  warranted  for  purposes  of 
these  final  results.  The  dumping 
margins  for  each  company  under  review 
are: 


Manufacturer/Exporter 

Ralo(porcent) 

Ctoyer/lix*y  

PRC-Wide  Rate  CmRhirfng 
China  1  tght) 

66.65 
,        66.65 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  oo  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  FMV  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Since  the  final  results  for  the  more 
recent  review  period,  December  1, 1994 
through  November  30, 1995  (1995 
.review  period)  were  published  on  June 
17, 1997  (62  FR  3275),  the  cash  deposit 
instructions  contained  in  that  notice 
will  apply  to  all  shipments  to  the 
United  States  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  June  17, 
1997.  The  dumping  margins  established 
for  the  period  IDecember  1.  1993  through 
November  30,  1994  period  will  have  no 
effiect  on  the  cash  deposit  rate  for  any 
firm  except  for  the  company  China 
Light.  For  China  Light,  which  did  not 
respond  to  our  questionnaire,  and  was 
not  subject  to  the  1995  review,  the  cash 
deposit  rate  will  be  the  PRC-wide  rate 
for  the  1993-1994  period. 

These  deposit  rates  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
iesp>onsibilify  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(dKl)-  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  the  Act  (19  U.S.C.  1679(aHl))  and  19 
CFR  353.22. 
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Dated:  October  16, 1997. 

Robert  S.  LaKiHU, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-27990  Filed  10-21-97;  8:45  ami 

BUJNQ  COM  3sia-oe-p 

DEPARTMENT  OF  COMMERCE 

tntemationai  Trade  Administration 
IA-201-806] 

StMl  Wire  Rope  From  Mexico: 
Extension  of  Time  Limits  for 
Praliminary  Results  of  Antidumping 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  preliminary  results  of 
antidumping  administrative  review. 

CFFECnVE  DATE:  October  22, 1997. 
FOR  RJRTHER  tNFOftMATION  CONTACT: 
Leah  Schwartz  or  G.  Leon  McNeill, 
Office  of  AD/CVD  Enforcement,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone:  (202)  482-3782  or  (202)  482- 
4236.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 

Extension  of  Time  Limits  far 
Preliminary  Results 

The  Department  of  Commerce  has 
received  a  request  to  conduct  an 
administrative  review  of  the 
antidumping  dufy  order  on  Steel  Wire 
Rope  from  Mexico.  On  May  21, 1997, 
the  Department  initiated  this 
administrative  review  covering  the 
period  March  1, 1996  through  February 
28,  1997. 

Because  of  the  complexity  of  certain 
issues  in  this  case,  it  is  not  practicable 
to  complete  this  review  within  the  time 
limits  mandated  by  section  751(a)(3)(A) 
of  the  Act.  See  Memorandum  from 
Joseph  A.  Spetrini  to  Robert  S.  LaRossa. 
Extension  of  Time  Limit  for  the 
Administrative  Review  of  Steel  Wire 
Rope  from  Mexico,  dated  October  16, 
1997.  Therefore,  in  accordance  with  that 
section,  the  Department  is  extending  the 
time  limits  for  the  preliminary  results  to 
March  1,  1998,  and  for  the  final  results 
to  120  days  after  the  publication  of  the 


preliminary  results.  These  extensions  of 
time  limits  are  in  accordance  with 
section  751(aK3MA)  of  the  Act 

Dated:  October  16, 1997. 

Joeeph  A.  Spetrini, 

Deputy  Assistant  Secretary  fof  AD/CVD 
Enforcement  IB. 

(FR  Doc.  97-27992  Filed  10-21-97;  8:45  am) 

I  COM  »i»4)S-i> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Unhrersity  of  Virainia,  et  ai.;  Notice  of 
Consolidated  D«cision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966.  (Pub. 
L.  89-€51,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Conunents:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  97-034.  Applicant: 
University  of  Virginia.  Charlottesville, 
VA  22908.  Instrument:  Ultrascope, 
Model  MKn.  Manufacturer:  Optech 
International  Ltd..  New  Zealand. 
Intended  Use:  See  notice  at  62  FR 
40334,  July  28, 1997.  Reasons:  The 
foreign  instrument  provides  video- 
enhanced  imaging  for  teaching  gross 
anatomy  and  tissue  dissection  for 
medical  students.  Advice  received  bova: 
National  Institutes  of  Health,  September 
2. 1997. 

Docket  NuirAer:  97-052.  Applicant: 
Albert  Einstein  Collie  of  Medicine, 
Bronx,  NY  10461-1602.  Instrument:  Ion 
Source  Kit  for  Mass  Spectrometer. 
Model  ES002.  Manufacturer:  The 
Protein  Analysis  Company,  Denmark. 
Intended  Use:  See  notice  at  62  FR 
40334,  July  28, 1997.  Reasons:  The 
foreign  instrument  provides  low  flow 
(nanoliters  per  minute)  electrospray 
ionization  for  analysis  of  biopolymmc 
samples.  Advice  received  from:  National 
Institutes  of  Health,  September  2,  1997. 

Dodcet  Number  97-056.  Applicant: 
University  of  Vermont,  Burlington.  VT 
05405-0064.  Instrument:  Roentgen 
Stereophotogrammetric  Analysis 
System.  Manufacturer:  RSA  BioMedical 
Innovations  AB.  Sweden.  Intended  Use: 


See  notice  at  62  FR  41361,  August  1, 
1997.  Reasons:  The  foreign  instrument 
provides  three-dimensional 
measurements  of  the  kinematics  of 
skeletal  or  implant  movements  using 
radiographs  of  &mail  implanted 
tantalum  beads  as  markers  during 
repeated  examinations  of  body  joints. 
Advice  received  from:  National 
histitutes  of  Health,  September  2, 1997. 

Docket  Number.  97-059.  Applicant: 
Universify  of  Connecticut,  Storrs,  CT 
06269-2092.  Instrument:  Interfecial 
Oleometer,  Model  CIR-100. 
Manufacturer:  Camtel,  Ltd..  United 
Kingdom.  Intended  Use:  See  notice  at  62 
FR  42236,  August  6,  1997.  Reasons:  The 
foreign  instrument  provides  information 
on  interfacial  film  strength. 
concentration  and  interactions, 
molecular  unfolding  and  competition 
between  molecules  for  interfacial  space. 
Advice  received  from:  National 
Institutes  of  Health,  September  2, 1997. 

Docket  Number:  97-060.  Applicant 
The  Pennsylvania  State  Universify, 
Universify  Park,  PA  16802.  Instrument- 
NMR  Spectrometer.  Model  Avance 
DRX-60a  Manufacturer:  Bruker 
Instruments,  Inc.,  Switzerland.  Intended 
Use:  See  notice  at  62  FR  43710,  August 
15, 1997.  Reasons:  The  foreign 
instrument  provides  a  600-KQiz  magnet 
with  sample  temperature  stabilify  to 
0.01*^  for  study  of  solvation  of 
macromolecules.  Advice  received  bom: 
National  Institutes  of  Health,  September 
2.1997. 

Docket  Number:  97-061.  Applicant- 
Woods  Hole  Oceanographic  Institution, 
Woods  Hole,  MA  02543.  Instrument  IR 
Mass  Spectrometer,  Model  DELTAp*-*. 
Manufacturer:  Finnigan,  Gennany. 
Intended  Use:  See  notice  at  62  FR 
42237,  August  6,  1997.  fleasons:  The 
foreign  instrument  provides  a  magnetic 
sector  mass  analyzer  with  a  precision  of 
1  ppt  Advice  received  from:  National 
Institutes  of  Health,  September  2, 1997. 

Docket  Number:  97-062.  Applicant 
Clemson  Universify,  Clemson,  SC 
29634-0905.  Instrument  Knee  Joint 
Simulator.  Manufacturer  UCL  Ltd., 
United  Kingdom.  Intended  Use:  See 
notice  at  62  FR  43710,  August  15, 1997. 
Reasons:  The  foreign  instrxunent 
provides  pneumatic  control  of  simulator 
and  meniscal  knee  design  testing. 
Advice  received  from:  National 
Institutes  of  Health,  September  2, 1997. 

Docket  Number:  97-067.  Applicant: 
Princeton  Universify,  Princeton,  NJ 
08544-0033.  Instrument  EPR 
Spectrometer,  Model  E580  FT/CW. 
Manufacturer:  Bruker  Instruments, 
Germany.  Intended  Use:  See  notice  at  62 
FR  43710,  August  15, 1997.  Reasons: 
Tlie  foreign  instrument  provides  . 
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operatioa  of  a  frequency  of  94  GHz  for 
highest  sensitivity.  Adrice  received 
from:  National  Institutes  of  Health, 
September  2,  1997. 

Docket  Number  97-069.  Applicant: 
University  of  California,  Los  Angeles, 
Los  Angeles,  CA  90095-1569. 
Instrument:  Stopped-Flow  Reaction 
Analyzer.  Model  SX.18MV. 
Manufacturer  Applied  Photophysics 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  62  FR  45397.  August  27, 
1997.  Reasons:  The  foreign  instrument 
provides  sequential  mixing  (multi- 
mixing)  capability.  Advice  received 
from:  National  Institutes  of  Health, 
September  2,  1997. 

Docket  Number  97-070.  Applicant: 
Yale  University,  New  Haven.  CT  06520- 
8202.  Instrument:  Signal  Conditioner 
Processor.  Model  S1GMA-5-DF. 
Manufacturer  CardioDynamics  BV.  The 
Netherlands.  Intended  Use:  See  notice  at 
62  FR  45397,  August  27.  1997.  Reasons: 
The  foreign  instrument  provides 
conductance  catheter  measurement  of 
right  and  left  ventricular  volumes. 
Advice  received  bom:  National 
Institutes  of  Health,  September  3, 1997. 

Docket  Number  97-071.  Applicant: 
Colorado  School  of  Minm.  Golden,  CO 
80401.  Instnunent:  Mass  Spectrometer, 
Model  JMS-700T.  Manufacturer  JEOL. 
Ltd.,  Japan.  Intended  Use:  See  notice  at 
62  FR  45397,  August  27, 1997.  Reasons: 
The  foreign  instrument  provides  high 
resolution  tandem  mass  spectrometry 
for  study  of  pyrolysis  products  from 
bacteria.  Advice  received  from:  National 
Institutes  of  Health,  September  3, 1997. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  for  the  intended  use  of 
each  instrument 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.Cml. 

Director,  Statutory  Import  Pioffums  Staff. 
(FR  Doc.  97-27994  Fil«d  10-21-97;  8:45  am) 

MjjNe  coof  ssio-oe-r 


DEPARTMENT  OF  COMMERCE 

Intematkmai  Tracto  Administration 

University  of  Califomia,  San  Diego; 
Notice  of  Decision  on  Application  for 
Outy-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational^ 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  CodUnerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number  97-066.  Applicant: 
University  of  Califomia,  San  Diego,  San 
Diego,  CA  92121.  Instrument:  Wave 
Measurement  Equipment.  Manufacturer 
Datawell  bv.  The  Netherlands.  Intended 
Use:  See  notice  at  62  FR  43710,  August 
15, 1997. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  More  reliable  wave 
direction  estimates  at  frequencies  under 
1.0  Hz  and  over  3.0  Hz  with  less 
variability  within  the  range  and  (2) 
better  wave  spread  estimates  than 
comparable  domestic  equipment.  Two 
domestic  manufacturers  of  similar 
equipment  advised  on  April  23, 1997 
that  (1)  these  capabilities  are  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  they  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use  (comparable  case). 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Fraak  W.  Crael. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-27995  Filed  10-21-97;  8:45  am] 

Buian  oooe  3sto-06-# 


DEPARTMENT  OF  COMMERCE 

IntemaUonal  Trade  Administration 

University  of  Florida;  Notice  of 
Decision  on  Application  for  Duty-Frae 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 


651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue.  N.W., 
Washington.  D.C. 

Docket  Number  97-068.  Applicants 
University  of  Florida,  Gainesville,  FL 
32611.  Instrument:  IR  Mass 
Spectrometer,  Model  DELTAp'"*. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  See  notice  at  62  FR 
44949.  August  25,  1997. 

Comments:  None  received.  Decision: 
Approved.  No  instnmnent  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  A  magnetic  sector  analyzer 
with  double  direction  (stigmatic) 
focusing  and  (2)  a  universal  triple 
collector  suitable  for  N2,  O2.  CO2  and 
SO2  measurements.  These  capabilities 
are  pertinent  to  the  applicant's  intended 
purposes  and  we  know  of  no  other 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Crael. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-27996  Filed  10-21-97;  8:45  am] 
MLUNG  COM  3eiO-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

ACmON:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate 
Review,  Application  No.  8a-4A013. 

SUMMARY:  The  Depntment  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
aSA  Export  Trade  Group,  Inc.  ("dSA 
ETG")  on  October  19.  1988.  Notice  of 
issuance  of  the  Certificate  was 
published  in  the  Federal  Register  on 
October  26.  1988  (53  FR  43253). 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131.  This  is 
not  a  toll-free  number. 
SUPPLBKNTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Tide  in  are 
found  at  15  CFR  part  325  (1997). 
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The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  section  305(a)  of  the  Act  and  15 
CFR  325.1  l(a],  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  Uijited  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 


Deeu'i|riieii  of 


Certificale 


Export  Trade  Certificate  of  Review 
No.  88-00013  was  issued  to  CISA  ETG 
on  October  19, 1988  (53  FR  43253. 
October  26, 1988)  and  previously 
amended  on  May  31,  1990  (55  FR 
23123,  Jtme  6, 1990);  and  December  16. 
1991  (57  FR  883,  January  9, 1992). 

CISA  ETG's  Export  Trade  Certificate 
of  Review  has  been  amended.  The  only 
change  in  the  CISA  ETG  Certificate  was 
in  its  membership.  The  members  of  the 
CISA  ETG  Certificate  are  as  follows: 

(a)  Ajax  Magnethermic  Corporation  of 
Warren.  OH; 

(b)  Allied  Minerals  Products.  Inc.  of 
Columbus,  OH; 

(c)  American  Colloid  Company  of 
Ariington  Heights.  IL; 

(d)  Ashland  Chemical  Company  of 
Columbus,  OH,  and  its  controlling 
entity  Ashland  Oil,  Inc.  of  Ashland.  KY; 

(e)  Borden  Chemical,  Inc.  for  the 
activities  of  its  Foundry  and  Industrial 
Products  Divisions  of  Westchester,  IL; 

(f)  Centrifugal  Casting  Machine 
Company,  Inc.  of  Tulsa,  OK; 

(g)  Delta  Resins  &  Refractories,  Inc.  of 
Milwaukee,  WI; 

(h)  Didion  Manufacturing  Company  of 
St.  Peters,  MO; 

(i)  Eirich  Machines,  Inc.  of  Gumee,  IL; 

(j)  Equipment  Merchants  Int'l,  Inc.  of 
Cleveland.  OH; 

(k)  Fargo  Wear,  Inc.  of  Detroit,  MI; 

(1)  General  iCinematics  Corporation  of 
Barrington,  IL; 

(m)  George  Fischer  Disa,  Inc.  of  Holly, 
MI; 

(n)  Hartley  Controls  Corporation  of 
Neenah,  WI,  and  its  controlling  entity 
the  Neenah  Corporation  of  Neenah.  WI; 

(o)  Hickman,  Williams  &  Company  of 
Livonia,  MI; 

(p)  Hunter  Automated  Machinery 
Corporation  of  Schaumburg,  IL; 

(q)  Palmer  Manufacturing  Company  of 
Sprmgfield.  OH; 

(r)  Roberts  Sinto  Corporation  of 
Lansing,  MI; 

(s)  Sand  Mold  Systems,  Inc.  of 
Newaygo.  MI; 

(t)  Simpson  Technologies  Corp.  of 
Aurora.  IL; 


(u)  Superior  Graphite  Company  of 
ChicMio,  IL; 

(v)  Thermtronix  Corporation  of 
Adelanto,  CA; 

(w)  Vulcan  Engineering  Company  of 
Helena.  AL;  and 

(x)  \J.S.  Filter/Wheelabrator  Corp.  of 
LaGrange,  GA; 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  Inteniational  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102.  U.S.  Department  of 
Commerce,  14tli  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 

Dated:  October  16. 1997. 
MortoD  Schnabel. 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 

[FR  Doc.  97-27925  Filed  10-21-97;  8:45  am] 
MLUNQ  OOOE  SSW-OR-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  AdministFation 

North  American  Free-Trade  Agreement 
(NAFTA).  Article  1904  BInational  Panel 
Reviews 

AGENCY:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  Binational  Pane) 

decision. 

SUMMARY:  On  September  15, 1997  die 
Binational  Panel  issued  its  second 
decision  in  the  review  of  the  final 
antidumping  duty  administrative  review 
made  by  the  Secretaria  de  Comercio  y 
Fomento  Industrial  de  Mexico  (SECOFI) 
respecting  Flat  Coated  Sheet  Products 
from  the  United  States,  Secretariat  File 
No.  MEX-94-1 904-01.  The  Binational 
Panel  unanimously  affirmed  in  part  and 
remanded  in  part  the  agency's  remand 
determination.  A  copy  of  the  complete 
Panel  decision  in  Spanish  or  English  is 
available  irova  the  NAFTA  Secretariat. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 


courts  to  review  expeditiously  the  final 
determination  to  determine  v^ether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1 904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686).  The  Binational  Panel 
review  in  this  matter  was  conducted  in 
accordance  with  these  Rules. 
BACKGROUND:  On  September  1, 1904 
Inland  Steel  Company  and  USX 
Corporation  filed  a  First  Request  for        , 
Panel  Review  with  the  Mexican  Section 
of  the  NAFTA  Secretariat  pursuant  to 
Article  1904  of  the  North  American  Free 
Trade  Agreement.  Panel  review  was 
requested  of  the  final  antidumping 
determination  that  was  published  in  the 
Diario  Oficial  on  August  2, 1994. 
Complaints  were  filed  by  Inland,  USX. 
Bethlehem  Steel  Corporation,  LTV  Steel 
Coitipany,  New  Process  Steel 
Corporation  and  Industries  Monterrey, 
S.A.  de  C.V.  (IMSA).  Briefs  were  filed  by 
all  participants  and  oral  argument  was 
held  in  accordance  with  the  Rules. 

First  Panel  Decision 

In  its  first  decision,  issued  on 
September  27, 1996.  the  Binational 
Panel  unanimously  affirmed  in  part  and 
remanded  in  part  the  final 
determination.  In  its  Order  the  panel 
affirmed  all  aspects  of  the  final 
determination  except  for  several  specific 
instructions  to  SECOFI  to  take  further 
actions.  The  Panel  Order  then 
eniunerated  specific  actions  involving 
com{>etence  and  formality  requirements, 
dumping  issues,  and  injury  issues.  The 
Panel  directed  SECOFI.  on  remand,  to 
comply  with  the  specific  instructions 
within  120  days  of  the  date  of  the 
Decision. 

Second  Panel  Decision 

On  April  30,  1997,  SECOH  filed  its 
determination  on  remand.  Challenges 
were  timely  filed  by  two  interested 
parties.  New  Process  Steel  Corp.  and 
Inland  Steel.  New  Process  challenged 
certain  dumping  findings  and  Inland 
sought  to  have  its  diunping  margin 
conformed  to  any  recalculation  of  New 
Process's  dumping  margin.  After  review 
of  all  relevant  information  and  written 
aigiunents  made  by  counsel  for  the 
participants,  the  Panel  issued  its  second 
decision  on  September  15,  1997.  The 
Panel  remanded  the  determination  on 
remand  to  SECOFI  to  do  the  following: 
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(1)  Fully  inform  New  Process  of  all 
missing  information  and  of  all  needed 
clarifications  regarding  proposed 
calculations  of  hand  labor  cost, 
overhead  expense,  profit  and  credit 
expenses  for  New  Process,  and 
regarding  product  exclusions  for  New 
Process; 

(2)  Give  New  Process  an  opportunity 
to  provide  additional  information  and  to 
make  clarifications  regarding  proposed 
calculations  of  hand  labor  cost, 
overhead  expense,  profit  and  credit 
expense,  and  regarding  product 
exclusions: 

(3)  Based  on  the  above,  make  new 
dumping  calculations  for  New  Process 
and  for  Inland. 

The  panel  affirmed  SECOFI's  Remand 
Results  of  April  30, 1997,  with  respect 
to  the  allocation  of  raw  material  costs  of 
New  Process  and  in  all  other  respects 
not  addressed  almve.  The  Panel  ordered 
the  second  remand  determination  to  be 
completed  within  120  days  of  the  date 
of  the  opinion  (by  not  later  than  January 
13,  1998). 

Dated:  October  14. 1997. 
Janas  R.  Hobnn,  ^ 

United  States  Secretary.  SAFTA  Secretariat. 
|FR  Doc.  97-27721  Filed  10-21-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Intamational  Trad*  Administnrtion 

Worth  Awflcan  Fr—-Trada 
AgrMOMnt.  Artid*  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

AOBICY:  NAFTA  Secretariat,  United 

States -Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACnON:  Notice  of  First  Request  for  Panel 

Review. 

summary:  On  September  29, 1997 
Electroquimica  Mexicana  S.A.  de  C.V. 
filed  a  First  Request  for  Panel  Review 
with  the  Mexican  Section  of  the  NAFTA 
Secretariat  pursuant  to  Article  1904  of 
the  North  American  Free  Trade 
Agreement  Panel  review  iwas  requested 
of  the  final  countervailing 
determination  made  by  the  Secretaria  de 
Comercio  y  Fomento  Industrial, 
respecting  Hydrogen  Peroxide 
Originating  in  the  United  States  of 
America.  This  determination  was 
published  in  the  Diario  Oficial  de  la 
Fedemcion  on  September  2,  1997.  The 
NAFTA  Secretariat  has  assigned  Case 
Number  MEX-97-1904-01  to  this 
request. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
James  R.  Holbein,  United  States 


Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
flu7es  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  Mexican  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  September 
29, 1997.  requesting  panel  review  of  the 
final  antidumping  duty  investigation 
described  above. 

The  Rules  provide  that: 

(a)  a  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  October  29,  1997): 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
■support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
Novemlwr  13. 1997);  and 

(c)  the  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
sulistantive  defenses  raised  in  the  panel 
review. 


Dated:  October  14, 1997. 
James  R.  HoibeiB. 

United  States  Secretary  NAFTA  Secretariat. 
[FR  Doc.  97-27722  Filed  10-21-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  101487B] 

American  lu>iMter;  Intent  to  Prepare  an 
Environmental  impact  Statement 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and  " 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  intent  (NOI)  to  prepare 

an  environmental  impact  statement 

(EIS);  request  for  written  comments. 

SUMMARY:  NMFS  announces  its  intent  to 
prepare  an  EIS  to  assess  the  impact  on 
the  natural  and  human  environment  of 
possible  measures  to  manage  fishing  for 
American  lobster  in  the  U.S.  Exclusive 
Economic  Zone  (EEZ).  This  NOI 
requests  public  input  in  the  form  of 
written  comments  on  issues  that  NMFS 
should  consider  in  preparing  the  EIS. 
Specifically,  the  EIS  will  examine 
alternatives  available  to  NMFS  in 
addressing  the  overfishing  of  American 
lobsters  in  the  EEZ  as  well  as  state 
waters,  including  specific 
recommendations  to  the  Secretary  of 
Commerce  (Secretary)  by  the  Atiantic 
States  Marine  Fisheries  Commission 
(ASMFC)  in  its  proposed  Amendment  3 
to  the  Interstate  Fishery  Management 
Plan  for  Lobster.  Public  hearings  for  the 
EIS  will  be  scheduled  at  a  later  date. 
DATES:  Written  comments  on  the  intent 
to  prepare  the  EIS  must  be  received  on 
or  before  November  20, 1997.  Public 
hearings  will  be  announced  in  the 
Federal  Register  at  a  later  date. 
ADDRESSES:  Comments  should  be  sent 
to:  Andrew  A.  Rosenberg,  Wi.D., 
Regional  Administrator,  Northeast 
Region,  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930-3799. 
FOR  FURTHER  MFORMATKM  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  978- 
281-9273. 
SUPPIAKNTARY  INFORMATION: 

Background 

On  March  27, 1996  (61  FR  13478), 
NMFS  published  a  proposed  rule 
requesting  comments  on  its  initial 
determination  to  withdraw  approval  of 
the  American  Lobster  Fishery 
Management  Plan  (FMP)  under  the 
Magnuson-Stevens  Fishery 
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Conservation  and  Management  Act 
(Magnuson-Stevens  Act)(16  U.S.C.  1801 
et  seq.),  and  its  implementing 
regulatfons  (50  CFR  part  649),  and 
develop  regulations  under  the  Atiantic 
Coastal  Fisheries  Cooperative 
Management  Act  (ACFCMA)(Pub.  L. 
103-206).  The  stated  reason  for  the 
proposed  withdrawal  of  this  FMP,  as 
more  fully  discussed  in  the  proposed 
rule,  was  to  transfer  the  lead  for  lobster 
management  to  the  states  and  the 
ASMFC.  In  establishing  the  need  for  the 
transfer  of  management  authority. 
NMFS  pointed  to  the  fact  that  most  of 
the  lobster  resource  resides  within  state 
waters  and,  therefore,  without  full  state 
cooperation,  NMFS  could  not  ensure 
that  it  could  address  overfishing 
concerns  as  required  under  the 
Magnuson  Act  (now  called  the 
Magnuson-Stevens  Act).  At  that  time, 
NMFS  determined  that  ACFCMA  would 
be  a  better  vehicle  for  addressing 
conservation  needs  in  the  American 
lobster  fishery,  particularly  since 
ACFCMA  provides  a  mechanism  for 
state  compliance  ^th  any  coastal 
management  plans  adopted  by  ASMFC. 
Nevertheless,  NMFS  made  the 
promulgation  of  a  final  rule  to  withdraw 
the  FMP  contingent  upon  appropriate 
action  by  the  ASMFC  and  the  states  to 
address  lobster  conservation  that  would 
allow  NMFS  to  issue  effective 
compatible  Federal  regulations  imder 
ACFCMA,  as  necessary. 

At  the  time,  withdrawal  of  the 
American  lobster  FMP,  subject  to  this 
contingency,  was  supported  in  formal 
comments  submitted  by  the  New 
England  Fishery  Management  Council 
(Council),  the  ASMFC,  and  Maine's 
Department  of  Marine  Resources. 

Since  the  issuance  of  this  proposed 
rule,  the  Magniison  Act  was 
significantiy  amended  (including  a 
name  change  to  the  Magnuson-Stevens 
Act)  by  the  Sustainable  Fisheries  Act 
(SFA)(Pub.  L.  104-297)  on  October  11. 

1996.  Most  notably  for  purposes  of 
American  lobster  management,  the  SFA 
required  that  NMFS  identify  annually 
all  overfished  fisheries  within  the 
jurisdictions  of  fishery  management 
councils,  and  that  fishery  management 
councils  submit  FMPs  or  amendments 
to  FMPs  to  end  overfishing  and  to 
rebuild  overfished  stocks  by  September 
30,  1998.  The  SFA  further  required  that, 
if  a  council  does  not  submit  a  required 
FMP  or  amendment  to  end  overfishing 
by  the  deadline,  the  Secretary  shall 
prepare  the  FMP  or  amendment  to  stop 
the  overfishing  and  to  rebuild  the 
overfished  stocks  9  months  after 
Septranber  30, 1998.  On  September  30, 

1997.  NMFS  issued  its  list  of  overfished 


fisheries,  which  includes  the  American 
lobster  fishery. 

The  SFA  also  amended  the  ACFCMA 
by  adding  section  810  which  provides 
that,  if  no  regulations  have  been  issued 
imder  section  B04(b)  of  ACFCMA  by 
December  31,  1997,  to  implement  a 
coastal  fishery  management  plan 
(CFMP)  for  American  lobster,  the 
Secretary  shall  issue  interim  regulations 
before  March  1, 1998,  that  will  prohibit 
any  vessel  that  takes  lolnters  in  the  EEZ 
by  a  method  other  than  pots  or  traps 
from  landing  lobsters  (or  any  parts 
thereof)  at  any  location  within  the 
United  States  in  excess  of: 

(1)  100  lol>sters  (or  parts  thereof)  for 
each  fishing  trip  of  a  24-hour  or  less 
duration  (up  to  a  maximum  of  500 
lobsters,  or  parts  thereof,  during  any  5- 
dav  period);  or 

(2)  500  lobsters  (or  parts  thereof)  for 
a  fishing  trip  of  5  days  or  longer. 

Section  804(b)  of  the  ACFCMA  states 
that,  in  the  absence  of  an  approved  and 
implemented  FMP  under  the  Magnuson- 
Stevens  Act,  and  after  consultation  with 
the  appropriate  Councils,  the  Secretary 
may  implement  regulations  to  govern 
fishing  in  the  EEZ  that  are — 

1.  Compatible  with  the  effective 
implementation  of  an  ASMFC  CFMP; 
and  • 

2.  Consistent  with  the  national 
standards  set  forth  in  section  301  of  the 
Magnuson-Stevens  Act. 

Meanwhile,  the  lobster  board  of  the 
ASMFC  has  developed  the  final  draft  of 
Amendment  3  to  the  ASMFC  lobster 
FMP.  The  draft  amendment  includes  the 
following  specific  recommendations  for 
Secretarial  action  in  the  EEZ  to  support 
the  Conunission's  FMP: 

1.  Keep  the  moratorium  on  new 
Federal  permits; 

2.  Continue  the  Federal  regulation 
currenUy  in  place; 

3.  Require  that  fishermen  comply 
with  the  landing  laws  of  the  state  in 
which  they  land  lobsters,  regardless  of 
where  they  were  caught;  and 

4.  Implement  any  further  measures 
that  will  be  required  on  a  coastwide 
basis  in  this  plan  including — 

Specifications  of  the  Management 
Unit;  Definition  of  Overfishing;  Stock 
Rebuilding  Schedule;  Implementation 
Schedule;  Minimum  Size;  Possession  of 
V-notched  Female  Lobsters;  Permits  and 
Licensing:  Maximum  Trap  Size;  Escape 
Vents  on  Traps;  Area-specific  Trap 
Proposals;  Moratorium  on  Entfy; 
License  Limitations;  Measures  That  May 
Be  Optionally  Implemented  in  Various 
Areas;  Management  Measures 
Applicable  to  Mobile  Gear  Fisheries; 
and  Monitoring  and  Reporting. 

ASMFC  must  decide  whether  to  adopt 
the  lobster  board's  draft  Amendment  3 


at  its  next  meeting  on  October  21. 1997. 
If  Amendment  3  is  adopted  by  ASMFC 
with  substantially  the  same  measures  as 
currentiy  proposed,  it  is  not  certain 
whether  overfishing  will  be  adequately 
addressed,  even  if  NMFS  were  to 
withdraw  the  Magnuson-Stevens  Act 
lobster  FMP  and  adopt  compatible 
Federal  regulations  for  the  EEZ  portion 
of  the  lobster  fishery.  If  NMFS 
determines  that  overfishing  will  not  be 
adequately  addressed  by  the  ASMFC 
amendment,  the  contingency  for 
withdrawing  the  Magnuson-Stevens  Act 
FMP  will  not  have  been  met. 

Therefore,  NMFS  is  facing  a  difficult 
dilemma  given  the  new  requirements  in 
the  Magnuson-Stevens  Act  to  address 
overfishing  in  the  lobster  fishery  by  a 
time  certain  as  opposed  to  NMFS'  stated 
intent  to  withdraw  the  lobster  FMP  and 
transfer  the  lead  for  lobster  conservation 
management  to  the  ASMFC  and  the 
states.  Complicating  this  scenario  is  the 
new  ACFCMA  provision  that  mandates 
a  possession  limit  on  lobsters  by  non- 
trap  vessels  if  the  Magnuson-Stevens 
Act  FMP  is  not  withdrawn  and  replaced 
by  Federal  regulations  under  ACTCMA. 

Although  NMFS  has  not  yet 
determined  under  which  regulatory 
authority  to  proceed  to  implement 
conservation  measures  in  the  lobster 
fishery  because  ASMFC  has  not  made  a 
final  determination  on  its  Amendment 
3,  NMFS  has  decided  that  it  must  move 
forward  with  the  process  of 
implementing  significant  conservation 
measures  to  address  overfishing  in  the 
lobster  fishery.  Accordingly,  NMFS  is 
issuing  this  NOI  to  prepare  an  EIS  and 
soliciting  public  comments  on  the 
impacts  of  possible  lobster  conservation 
measures.  This  step  is  necessary  to 
implement  such  measures,  whether  they 
are  promulgated  under  the  Ms^uson-  - 
Stevens  Act  or  ACFCMA.  In  addition  to 
the  possible  measures  recommended  by 
ASMFC  draft  Amendment  3,  described 
in  this  document,  NMFS  is  also 
considering  other  measures,  including, 
but  not  limited  to  the  following:  (1) 
Effort  caps  based  on  an  historic  number 
of  traps  or  a  flat  cap  of  traps  for  all 
Federal  limited  access  lobster  permitted 
vessels  that  take  lobsters  in  the  EEZ  by 
a  method  of  traps,  with  possible 
consideration  of  the  areas  fished;  (2)  a 
trap  reduction  program  to  1991  fishing 
levels:  (3)  a  percent  cap  on  landings 
based  on  the  total  reported  catch  of 
previous  yeara  allowable  catch  of 
lobster,  or  100  lobsters  (or  parts  thereof) 
for  each  fishing  trip  of  a  24-hour  or  less 
duration  (up  to  a  maximum  of  500 
lobsters,  or  parts  thereof,  during  any  5- 
day  period),  or  500  lobsters  (or  parts 
thereof)  for  a  fishing  trip  of  5  days  or 
longer,  for  all  Federal  limited  access 
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lobster  permitted  vessels  that  take 
lobsters  In  the  EEZ  by  a  method  other 
than  traps,  (4)  a  prohibition  on  the 
taking  or  possession  of  lobster  in  the 
EEZ;  (5)  the  application  of  current 
Federal  regulations  (50  CFR  part  649)  to 
the  EEZ  under  ACTCMA;  and  (6)  status 
quo  or  no  action  taken.  NMFS  also 
requests  comments  on  the  appropriate 
regulatory  authority  imder  which  it 
should  proceed  with  lobster 
conservation  measures. 

NMFS  has  determined  that  the 
preparation  of  an  EIS  is  appropriate, 
because  of  the  potentially  significant 
impact  of  EEZ  regulations  on  the  human 
environment.  All  of  the  Federal  EEZ 
measures  recommended  in  draft 
AoMndment  3  to  the  ASMFC  FMP  will 
be  assessed  also  during  the  EIS  process. 
Participants  in  this  Bshery  will  be 
affected  and  may  face  more  restricted 
harvests  of  lobster  while  the  natural 
stocks  of  lobster  are  allowed  to  recover. 

Antbarily.  16  U.S.C  1801  et  asq. 
Dated:  October  17. 1997. 
Gwy  Matlock. 

Director.  Office  ofSustaiixMeFishmeM, 
National  Marine  Fisheries  Senrice. 
[FR  Doc.  97-27966  Fitod  10-21-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

NBDonw  ucMnic  sna  AuwoBpiKnc 
Administration 


ILO.  1019«7A] 
Manna  Mantntais 

AOCNCV:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NCAA). 
Commerce. 

ACTION:  Issuance  of  photography  permit 
no.  860-1374 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Michael  deGruy,  The  Film  Crew. 
629  State  Street.  Suite  222,  Santa 
Barbara.  California  93101,  has  been 
issued  a  permit  to  take  by  Level  B 
harassment  gray  whales  {Escbfichtius 
tobustus]  and  northern  elephant  seals 
[Mirounga  angustirostris)  for  purposes 
of  conunercial  photography. 

ADDRESSES:  The  permit  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring 
MD  20910  (301/713-2289):  and 

Regional  Administrator,  Southwest 
Region.  NMFS.  501  West  Ocean  Blvd.. 


Suite  4200,  Long  Beach.  CA  90802-4213 
(562/980-4001). 

POR  FURTHER  MFORMATK>N  CONTACT: 
leannie  Drevenak.  (301)  713-2289. 
SUPPLEMENTARY  INFORMATION:  On 
September  3, 1997,  notice  was 
published  in  the  Federal  Register  (62 
FR  46484)  that  the  above-named 
applicant  had  submitted  a  request  for  a 
permit  to  take  gray  whales  and  northern 
elephant  seals  by  Level  B  harassment 
during  the  course  of  commercial 
photographic  activities  in  California 
waters,  llie  requested  permit  has  been 
issued,  under  the  authority  of  section 
104(c)(6)  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.). 

Dated:  October  15. 1997. 
Abb  D.  Twteali.  Ghief. 
Permits  and  Docuatentation  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Sernce 

(FR  Doc.  97-27929  Filed  10-21-97;  8:45  am) 
loooc  36ie-a-F 


DEPARTMENT  OF  COMMERCE 

Patant  and  Tiadatnark  Offica 

Raifuaat  for  CommaNts  on  Palant 
Formalittas  Traaty 

AQENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  request  for  public 

comments. 


r:  The  Patent  and  Trademark 
Office  is  seeking  comments  to  obtain 
views  of  the  public  on  the  international 
efibrt  to  simplify  the  formal 
requirements  associated  with  patent 
applications  and  patents  and  the 
consequent  changes  to  United  States 
law  and  practice.  Comments  may  be 
offered  on  any  aspect  of  this  effort. 
DATES:  All  comments  are  due  by 
December  1. 1997. 

ADDRESSES:  Persons  wishing  to  otfor 
written  comments  should  address  those 
comments  to  the  Commissioner  of 
Patents  and  Trademarks,  Box  4,  Patent 
and  Trademark  OfQce,  Washington,  DC 
20231.  marked  to  the  attention  of  Mrs. 
Lois  E.  Boland. 

Comments  may  also  be  submitted  by 
facsimile  transmission  to  (703)  305- 
8885  or  by  electronic  mail  through  the 
Internet  to  pltcomm(>nts9uspto.gov.  All 
comments  will  be  maintained  for  public 
inspection  in  Room  902  of  Crystal  Park 
n.  at  2121  Crystal  Drive.  Arlingttm. 
Virginia. 

FOR  FURTHER  VTORMATION  CONTACT: 
Mrs.  Lois  E.  Boland  by  telephone  at  - 
(703) 305-9300.  by  &x  at  (703) 305- 


8885  or  by  mail  marked  to  her  attention 
and  addressed  to  Commissioner  of 
Patents  and  Trademarks,  Box  4. 
Washington,  DC  20231. 

SUPPI^MENTARY  MFORMATION: 

1.  Backgnnind 

The  United  States  has  been  involved 
in  an  effort  to  reduce  the  formal 
requirements  associated  with  patent 
applications  and  patents  in  the  different 
countries  of  the  world.  A  committee  of 
experts,  meeting  under  the  auspices  of 
the  World  Intellectual  Property 
Organization  (WIPO).  continues  to 
develop  treaty  articles  and  rules  which 
attempt  to  minimize  the  formal 
requirements  associated  with  patent 
applications  and  patents.  Upon 
conclusion,  these  treaty  articles  and 
rules  will  simplify  the  formal 
obligations  and  reduce  the  associated 
costs  for  patent  applicants  and  owners 
of  patents  in  obtaining  and  preserving 
their  rights  for  inventions  in  many 
countries  of  the  world.  The  nextiSth) 
committee  of  experts  meeting  will  take 
place  at  WIPO  in  December  of  1997.  It 
is  likely  that  two  additional  such 
meetings  will  take  place  in  1998.  The 
issue  of  when  a  Diplomatic  Conference 
will  be  convened  to  conclude  these 
negotiations  will  be  discussed  in  a 
March  1998  meeting  at  WIPO.  WIPO  has 
suggested  that  a  1999  Diplomatic 
Conference  may  be  possible. 

The  United  States  Patent  and 
Trademark  Office  (USPTO).  leading  the 
negotiations  for  the  United  States,  is 
interested  in  obtaining  comprehensive 
comments  to  assess  continued  support 
for  the  effort.  Prior  to  each  of  the 
previous  meetings  of  the  committee  of 
experts,  the  USPTO  informally  solicited 
and  received  conunents  on  the  then- 
current  drafts  of  the  treaty  articles,  rules 
and  notes.  In  light  pf  the  imp>ending 
conclusion  of  this  effort,  the  USPTO 
desires  to  ensure  that  the  text  of  the 
treaty  is  disseminated  as  widely  as 
possible  and  the  opportunity  to  provide 
comments  is  correspondingly 
comprehensive. 

Written  comments  may  be  offered  on 
any  aspect  of  the  draft  treaty  articles, 
rules  or  notes  or  expected 
implementation  in  the  United  States. 
Comments  are  also  welcome  on  the 
following  issues: 

— ^The  formalities/substantive 

distinction,  discussed,  specifically, 
with  respect  to  Article  5.  below; 

— The  subject  matter  appropriate  hx 
treaty  articles  versus  that  which 
should  be  relegated  to  rules;  and 

— Whether  this  effort  should  be 
concluded  by  a  separate  treaty  or  as 
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a  protocol  to  the  Patent  Cooperation 
Treaty. 

2.  Brief  Summary  of  the  Draft  Treaty 

The  current  text  of  the  draft  treaty 
includes  16  articles,  17  rules  and 
associated  notes.  A  brief  summary  of 
selected  articles  and,  where  significant, 
associated  rules  follows.  To  the  extent 
that  a  given  article  is  not  summarized, 
it  is  considered  to  be  self-explanatory. 
Insofar  as  this  effort  is  focused  upon  and 
limited  to  formal  matters  associated 
with  patent  applications  and  patents, 
the  USPTO  expects  that,  upon 
implementation,  changes  to  our  patent 
law  would  be  minimal.  However,  to  the 
extent  the  need  for  any  such  change  has 
been  identified  for  a  given  draft  article 
or  rule,  it  is  noted  below.  This  ^ 

discussion  is  intended,  only,  to 
highlight  various  articles  and  rules;  it  is 
not  intended  as  a  comprehensive 
treatment  of  the  draft  texts.  The  draft 
texts,  identified  in  Part  3,  below,  shotild 
be  consulted  for  a  complete 
understanding  of  the  effort  that  is  under 
way. 

Article  1 — Abbreviated  Expressions — 
This  article  provides  definitions  for 
terms  used  throughout  the  text  of  the 
draft  articles  and  rules.  For  the  most 
part,  this  article  is  self-explanatory.  The 
USPTO  has  supported  a  broadening  of 
the  definition  for  the  term  "owner"  to 
include  owners  of  both  applications  and 
patents. 

Article  2 — Applications  and  Patents 
to  Which  the  Treaty  Applies — This 
article  defines  the  scope  of  the  treaty  by 
virtue  of  the  types  of  applications  and 
patents  that  are  intended  to  be 
encompassed  by  its  terms. 

Article  3 — National  Security — ^This 
article  preserves  the  right  of  Contracting 
Parties  to  apply  measures  deemed 
necessary  for  the  preservation  of 
national  security. 

Article  4 — Filing  Date — ^This  article  is 
viewed  by  the  USPTO  as  one  of  the 
more  important  featiires  of  this  effort.  It 
mandates  that  a  Contracting  Party  must 
provide  a  filing  date  for  an  application 
as  the  date  that  the  following  elements 
are  filed  with  its  Office: 

(i)  An  indication  that  submitted 
elements  are  intended  to  be  an 
application; 

(ii)  Indications  allowing  the  identity 
of  the  applicant  or  person  submitting 
the  application  to  be  established  or 
contacted: 

(iii)  A  description;  and 

(iv)  If  the  description  is  not  in  an 
accepted  language,  an  indication  that 
the  application  contains  a  description. 

This  filing  date  requirement  is  fairly 
minimal  and  would  greatly  simplify  die 
conditions  imposed  upon  the  grant  of 


dates  to  patent  applications  throughout 
the  worid.  Note  that  this  article  would 
mandate  the  acceptance,  fofCiling  date 
purposes,  of  patent  applications  in  any 
language,  subject  to  the  furnishing  of 
later  translations.  The  USPTO  has 
supported  this  article,  with  the 
knowledge  that  our  claim  requirement 
in  section  111(a)  of  title  35,  United 
States  Code,  would  have  to  be  deleted. 
Note  that  such  a  requirement  is  not 
included  for  provisional  applications 
filed  under  section  111(b)  of  tiUe  35, 
United  States  Code.  The  remainder  of 
the  article  and  Rule  2  provide  additional 
details  concerning  the  grant  of  filing 
dates. 

Article  5 — Application — ^This  article 
is  another  of  the  more  important 
features  of  this  effort  It  mandates  that 
no  Contracting  Party  may  impose  any 
requirement  relating  to  the  form  or 
contents  of  an  application  which  is 
different  from  or  additional  to  any 
requirement  applicable  under  the  Patent 
Cooperation  Treaty  (PCT)  to  an 
international  application.  In  essence, 
this  article  states  that  if  an  applicant 
submits  an  application  to  a  national 
office  that  complies  with  the 
requirements  of  the  PCT,  that  national 
office  can  impose  no  different  or 
additional  requirements  on  that  national 
application.  Of  course.  Contracting 
Parties  would  be  free  to  impose 
requirements  that  are  more  liberal,  from 
an  applicant's  perspective,  than  the    , 
PCT.  Of  note,  the  International  Bureau 
of  WIPO  has  expressed  the  view  that  the 
incorporation  of  the  "iorm  or  contents" 
requirements  from  the  PCT  into  this 
article  would  mandate  the  application 
of  the  PCT  unify  of  invention  standard 
for  all  national  applications.  The 
USPTO  has  taken  exception  to  this  view 
insofar  as  unify  of  invention  is 
considered  to  be  a  substantive  matter 
that  is  outside  the  scope  of  this  effort 
This  article  also  provides  that  the 
Regulations  shall  include  requirements 
regarding  the  filing  of  applications  in 
paper  and  electronic  form. 

Article  6 — Validify  of  Patent; 
Revocation — This  article  mandates  that 
once  a  patent  has  been  granted,  it  may 
be  revoked  or  invalidated  on  the  groimd 
of  non-compliance  with  certain  formal 
requirements  enunciated  in  Article  5. 

Artide  7 — Representation;  Address 
for  Service — ^This  article  addresses 
requirements  regarding  representation, 
address  for  service  and  powers  of 
attorney.  Importantiy,  the  article 
provides  that  Contracting  Parties  may 
not  mandate  representation  for,  among 
other  things,  the  filing  of  a  translation, 
the  furnishing  of  drawings  or  the 
payment  of  any  fee. 


Article  8 — Signature:  Article  9 — 
Request  for  Recordal  of  Change  in  Name 
and  Address;  Article  10 — Request  for 
Recordal  of  Change  in  Ownership; 
Article  11 — Request  for  Recordal  of 
Licensing  Agreement  or  Securify 
Interest  and  Article  12 — Request  for 
Correction  of  a  Mistake.  These 
provisions,  and  associated  rules,  are 
considered  to  be  self-explanatory.  It  has 
been  the  position  of  the  USPTO  that 
much  of  die  detail  in  these  articles 
would  be  more  appropriate  for  a  rule 
insofar  as  including  such  a  level  of 
detail  in  treafy  articles  may  render  the 
result  unnecessarily  inflexible.  (While 
this  issue  is  highlighted  here  %vith 
respect  to  these  enumerated  articles,  it 
may  apply  to  the  level  of  detail 
associated  with  other  articles.) 

Article  13 — Extension  of  a  Time  Limit 
Fixed  by  the  Office — This  article,  with 
Rule  14.  mandates  that  the  Offices  of  all 
Contracting  Parties  must  provide  for,  at 
the  least,  a  first  extension  for  any  time 
limit  set  by  the  Office. 

Article  14 — Further  Processing; 
Restoration  of  Rights — This  article 
mandates  that  all  Contracting  Parties 
must  provide  for  the  further  processing 
of  applications  and  the  restoration  of 
rights  related  to  applications/patents 
where  compliance  with  a  requirement 
takes  place  outside  of  a  time  limit 
originally  established  by  an  Office.  The 
article  also  provides  for  intervening 
rights  under  certain  circumstances. 

Article  15 — Addition  and  Restoration 
of  Priorify  Claim — This  article  provides 
for  the  late  claiming  of  priorify  of  an 
earlier  application  where  a  subsequent 
application  is  timely  filed  and  for  the 
delayed  filing  of  the  subsequent 
application.  The  United  States  currentiy 
permits  late  claiming  of  priorify  and 
supports  the  concept  of  accepting  the 
delayed  filing  of  the  subsequent 
application.  With  regard  to  accepting 
the  delayed  filing  of  a  subsequent 
application,  an  amendment  to  section 
119  of  tide  35,  United  States  Code, 
would  be  warranted. 

Article  16 — Regulations — This 
provision  provides  the  basis  for  the  draft 
ndes  that  follow.  As  noted  above,  there 
are,  currenUy,  17  draft  rules  that 
accompany  die  text  of  the  treafy. 

3.  Text  of  die  Draft  Treafy,  Rulae  and 
Notes 

The  text  of  the  current  draft  of  the 
patent  law  treafy,  with  associated  rules 
and  notes,  is  available  via  the  USPTO's 
World  Wide  Web  site  at  http:// 
www.uspto.gov  via  a  link  to  WIPO's 
World  Wide  Web  site.  The  documents 
are  PLT/CE/V/2  and  PLT/CE/V/3. 

Requests  for  paper  copies  of  the  text 
may  be  made  in  writing  to  Mrs.  Lois  E. 
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Boland  at  the  above  address  or  by 
telephone  at  (703)  305-9300. 

Dated:  Ortober  15. 1997. 
Bmc*  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
|FR  Doc  97-27973  Filed  10-21-97;  8:45  ami 
MLUNQ  OOK  ]S10-t«-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
ACTKM:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  21,  1997. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  AfEairs. 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  1023S,  New 
Executive  Office  Building,  Washington. 
E)C  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education,  600 
Independence  Avenue,  SW.  Room  5624, 
Regional  Office  Building  3,  Washington. 
DC  20202-4651. 

FOR  FURTHER  MFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  periona  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 


Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  revests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  ). 
Sherrill  at  the  address  specified  above. 

Dated:  Octol>er  16. 1997. 
Gloria  Parker. 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

Oflfice  of  Educational  Research  and 
Improvement 

Type  o/fleyiew:  Revision. 

Title:  Common  Core  of  Data  (COD) 
Surveys. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  57 
Burden  Hours:  9,635 

Abstract:  The  CCD  Survey  collects 
data  annually  from  state  education 
agencies  about  student  enrollments, 
graduation,  dropout;  education  staff; 
school  and  agency  characteristics;  and 
revenues  and  expenditures  for  public 
elementary  and  secondary  education. 
The  Department  will  use  this 
information  to  provide  an  official  listing 
of  public  elementary  and  secondary 
schools  and  education  agencies  in  the 
United  States:  and  provide  basic 
information  and  descriptive  statistics  on 
public  elementary  and  secondary 
schools  and  schooling,  including  school 
finance. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement 

Title:  Applications  for  the  Programs  to 
Encourage  Minority  Students  to  Become 
Teachers. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions:  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  150 
Burden  Hours:  4.800 

Abstract:  This  application  is  essential 
to  conducting  the  competition  for  new 
awards  in  fiscal  year  1998  for  eligible 
institutions  of  higher  education  and 


state  and  local  educational  agencies  for 
the  Programs  to  Encourage  Minority 
Students  to  Become  Teachers. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Federal  Direct  Stafford/Ford 
Loan  and  Federal  Direct  Unsubsidized 
Stafford/Ford  Loan  Promissory  Note  and 
Disclosure. 

Frequency:  On  occasion., .. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  2,600.000 
Burden  Hours:  433.160 

Abstract:  This  form  is  the  means  by 
which  a  Federal  Direct  Stafford/Ford 
and/or  Federal  Direct  Unsubsidized 
St^ord/Ford  Loan  borrower  promises 
to  repay  his  or  her  loan. 

Office  of  Postsecondary  Educatimi 

Type  of  Review:  Revision. 

Title:  Federal  Direct  PLUS  Loan 
Application  and  Promissory  Note. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  210,000 
Burden  Hoius:  105,000 

Abstract:  This  form  is  the  means  by 
which  a  Federal  Direct  PLUS  Loan 
borrower  promises  to  repay  his  or  her 
loan. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Addendum  to  Federal  Direct 
PLUS  Loan  Promissory  Note  Endorser. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  52,500 
Burden  Hours:  26.250 

Abstract:  This  form  is  the  means  by 
which  an  endorser  for  a  Federal  Direct 
PLUS  Loan  borrower  with  an  adverse 
credit  history  applies  for  and  promises 
to  repay  the  Federal  Direct  PLUS  loan 
if  the  borrower  does  not  pay  it. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Annual  Client  Assistance 
Program  (CAP)  Report. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  57 
Burden  Hours:  342 


Abstract:  Form  RSA-227  is  used  to 

analyze  and  evaluate  the  Client 
Assistance  Program  (CAP)  administered 
by  designated  CAP  agencies.  These 
agencies  provide  services  to  clients  and 
client  applicants  of  programs,  projects, 
and  community  rehabilitation  programs 
authorized  by  the  Rehabilitation  Act  of 
1973.  as  amended.  Data  also  are 
reported  on  information  and  referral 
services  to  any  individual  with  a 
disabibty. 

(FR  Doc.  97-27889  FUed  10-21-97;  8:45  am) 


DEPARTMENT  OF  EDUCATION 

National  Educational  Resaarcti  Policy 
and  Priorities  Board;  Meeting 

AGENCY:  National  Educational  Research 
Policy  and  Priorities  Board;  Education. 
ACTION:  Notice  of  committee 
teleconference. 


f:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  teleconference  of  the 
Executive  Committee  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  Notice  of  this  meeting 
is  required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attmid  the  meeting.  The  public  is  being 
given  less  than  15  days'  notice  because 
of  the  need  to  accommodate  the 
schedules  of  the  members. 
DATE:  October  29. 1997. 


E:  4-6  p.m. 
LOCATION:  80  F  St.  NW.  Room  100. 
Washington,  DC  20208-7564. 
FOR  FURTHER  MFORMATION  CONTACT: 


Thebna  Leenhouts,  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Pricuities  Board, 
Washington,  DC  20208-7564.  TeL:  (202) 
219-2065;  fax:  (202)  219-1528;  e-mail: 

Thelma Leenhouts9ed.gov.  The  main 

telephone  number  for  the  Board  is  (202) 
208-0692. 

SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational 
Research,  Developorent,  Dissemination, 
and  Improvement  Act  of  1994.  The 
Board  works  collaboratively  with  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement 
to  fmge  a  national  consensus  with 
respect  to  a  long-term  agenda  for 
educational  research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 
The  Executive  Committee  will  approve 
for  publication  on  behalf  of  the  Board 
Standards  for  the  Conduct  and 
Evaluation  of  Research:  Assessing 
Performance  on  Contracts,  Grants,  and 
Cooperative  Agreements;  and  discuss 
possible  research  topics  for  FY  99.  A 
final  agenda  will  be  available  from  the 
Board  office  on  October  22.  Records  are 
kept  of  all  Board  proceedings  and  are 
available  for  public  inspection  at  the 
office  of  the  National  Educational 
Research  Policy  and  Priorities  Board. 
Suite  100. 80  F  St.  NW.  Washington, 
DC  20208-7564. 

Dated:  October  16, 1997. 
EveMBither. 
Bxecutive  Director. 
(FR  Doc.  97-27934  Filed  10-21-97;  8:45  am) 
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DEPARTMBIT  OF  ENERGY 

{Docket  Nos.  EA-1S8  m6  EA-ISO] 

Applications  to  Export  Electric  Energy; 
Williams  Energy  Services  and 
Rochester  Qas  and  Electric 

AQBICY:  Office  of  Fossil  Energy.  DOE. 
AGENCY:  Notice  of  applications. 

SUMMARY:  Williams  Energy  Services 
Company,  a  power  marketer,  and 
Rochester  Gas  and  Electric,  a  public 
utility,  have  submitted  applications  to 
export  electric  energy  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act 

DATES:  Comments.-protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  November  21, 1997. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27).  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW, 
Washington.  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  MFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMBfTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regudated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16U.S.C.§824a(e)). 

The  Office  of  Fossil  Energy  (FE)  of  the 
Department  of  Energy  (DOE)  has 
received  applications  from  the  following 
companies  for  authorization  to  export 
electric  energy  to  Canada,  pursuant  to 
section  202(e)  of  the  FPA: 


Applicant 


WMiems  Energy  Services  Company  (WESCO) 

Rochester  Gas  and  Electric  Corporation  (RG&E) 


Application 
date 


10^/97 
t(yitM97 


Docket  No. 


EA-158 
EA-Y«0 


WESCO,  a  power  mariceting  company, 
does  not  own  or  control  any  facilities  for 
the  generation  or  transmission  of 
electricity,  nor  does  it  have  a  franchised 
service  area.  WESCO  proposes  to 
transmit  to  Canada  electric  energy 
purchased  from  electric  utilities  and 
other  suppliers  within  the  U.S.  RG&E  is 
a  regulated  public  utility  serving 
customers  in  and  around  Rochester, 
New  York.  RG&E  proposes  to  transmit  to 
Canada  electric  energy  that  is  excess  to 
its  system  or  purchased  from  electric 
utilities  or  other  suppliers  within  the 
U.S. 


The  applicants  would  arrange  for  the 
exported  energy  to  be  trahsmitted  to 
Canada  over  the  international  fiacilities 
owned  by  Basin  Electric  Powe# 
Coeporative,  Bonneville  Power 
Administration,  Citizens  Utilities. 
Detroit  Edison  Company.  Eastern  Maine 
Electric  Cooperative,  Joint  Owners  of 
the  Highgate  Project,  Maine  Electric 
Power  Company,  Maine  Public  Service 
Company,  Minnesota  Power  and  Light 
Company,  Miimkota  Power  Cooperative. 
New  York  Power  Authority.  Niagara 
Mohawk  Power  Corporation,  Northern 
States  Power,  and  Vermont  Electric 


Transmission  Company.  Each  of  the 
transmission  facilities,  as  more  fully 
described  in  these  applications,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Otdef  10485,  as  amended. 

Procedural  Matters. 

Any  persons  desiring  to  become  a 
party  to  these  proceedings  or  to  be  heard 
by  filing  comments  or  protests  to  these 
applications  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  die 
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FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211.  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Comments 
on  WESCO's  request  to  export  to  Canada 
should  be  clearly  marked  with  Docket 
EA-158.  Additional  copies  are  to  be 
filed  directly  with  Michael  E.  Small  and 
Davis  S.  Berman,  Wright  k  Talisman. 
P.C.  1200  G  Street,  NW.  Suite  800. 
Washington,  DC  20005.  Comments  on 
RG&E's  request  to  export  to  Canada 
should  be  clearly  marked  with  Docket 
EA-160.  Additional  copies  are  to  be 
filed  directly  with  Elizabeth  W.  Whittle. 
Nixon,  Hargrave,  Devans  &  Doyle  LLP, 
Suite  700,  One  Thomas  Circle, 
Washington,  DC  20005-5802  and  Gerard 
C  Walter,  Director  of  Generation 
Marketing,  Rochester  Gas  and  Electric 
Corporation.  89  East  Avenue,  Rochester. 
NY  14649. 

A  final  decision  will  be  made  on  these 
applications  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  actions  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  IX  on  October  16. 
1997. 


Aatkonyl. 

hffanager.  Electriv^wer  Reguhtkm,  Office 
of  Coal  S-  Pown;r  Im/Ex.  Office  of  Coal  «■ 
Power  Systems,  Office  of  Fossil  Energy. 
|FR  Doc.  97-27950  Filed  10-21-07;  8:45  am) 


DEPARTMENT  OF  ENERGY 


soHCnMion  for  rmanciM 

for  Coop6ratiw  Automotive  RoMvch 

tor  Ad¥wicad  Technologies  (CARAT) 

Program  SoiicitaUon  No.  OE-PS02- 

9eEE50493 

AGBICY:  Chicago  Operations  Office. 

(DOE). 

ACTION:  Notice  inviting  financial 

assistance  applications. 


r:  The  Department  of  Energy 
(DOE)  invites  applications  for  Cedeial 
assistance  for  research  on  the 
Cooperative  Automotive  Research  for 
Advanced  Technologies  (CARAT) 
Program.  This  program  is  a  set  aside  for 
small  businesses  and  higher  eduction 
institutions.  The  CARAT  Program  is  for 
research  and  development  (R&D)  in  the 
foUowing  areas:  vehicle  systems. 


advanced  gas  turbines,  fuel  cells, 
batteries  flywheel  energy  storage, 
compression  ignition  direct  injection 
(QDI).  and  alternative  fuels. 

DATES:  Applications  are  to  be  received 
no  later  than  Febr\iaiy  24, 1998. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 

Tanga  Baylor.  Acquisition  and 
Assistance  Group.  Chicago  Operations 
Office.  9800  South  Cass  Avenue, 
Argonne,  Illinois  60439,  Telephone  No. 
(630)  252-2214.  FAX  No.  (630)  252- 
5045,  Internet — 
Tanga.Bayloi«CH.DOE.Gov 


SUPPIXMENTARY  MPORMATKM:  There  are 
18  topics  for  which  the  DOE  invites 
Financial  Assistance  Applications: 
Reduction  of  Thermal  Load  in  Passenger 
Compartments:  Reduction  of  Energy 
Consumption  of  Power  Accessories; 
Low  Cost.  Compact,  High  Efficiency, 
Traction  Motor  for  Electric  Vehicl^ 
Hybrid  Electric  Vehicles;  Advanced 
Water-Gas  Shift  Catalysts:  Fuel 
Processing  for  Fuel  Cell  Systems; 
Advanced  Membranes  and  Membrane- 
Electrode  Assemblies:  Low  Cost  CO  and 
Hydrogen  Gas  Sensors;  Simulation  of 
Fuel  Cell  Performance;  Simple 
Particulate  Emissions  Measuring 
S3fstem:  Variable  Valve  Timing  Device 
for  High  Speed  QDI  Engine; 
Measurement  System  for  Mass  Flow 
Rate  of  Oxygen  and  Hydrocarbons  of  an 
Engine  Intake;  Novel  Fuel  Injection 
System  with  Flexible  Rate  Control; 
Novel,  Improved  Desidfurization 
Process  for  Diesel  Fuel;  Device  for 
Monitoring  Natural  Gas  Vehicle  (NGV) 
Storage  Cylinders:  Computer  Model  for 
Simulation  of  Battery  Systems; 
Development  of  Novel  Battery 
System(s);  Light  Weight,  Low  Coat. 
Flywheel  Containment  System; 
Improved  or  Alternative  concept  for 
Advanced  Electrochemical  Capacitor. 

The  solicitation  will  be  available  on 
the  INTERNET  to  view  and  download  at 
http://Mrww.ch.doe.gov/business/ 
ACQ.htin  (It  is  critical  that  ACQ  be  m 
uppercase  and  all  others  are  lower  case). 
A  limited  number  of  printed  copies  will 
be  available  at  the  Customers' 
Cocnlination  Meeting  (CCM)  the  week 
of  October  27,  1997  in  Detroit. 
Michigan,  otherwise  printed  copies  will 
not  be  available  from  this  office,  copies 
must  be  downloaded  from  the 
INTERNET.  For  information  on  the  OCM 
meeting  contact:  Conference 
Management  Associates,  Inc.  1401 
Spring  Lake  Drive.  Haymarket.  VA 
20169-1008.  FAX  (703)  754-4261. 


Issued  in  Chicago,  Illinois  on  Septeaiber 
26,  1997. 

fohn  D.  GtMBWood, 

Manager,  Acquisition  and  Assistance  Group, 
Co/itractuig  Officer. 

(FR  Doc.  97-27949  Filed  10-21-97;  8:45  am) 

lOOOtSWS  w-» 


DEPARTMENT  OF  BIERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

AGBICY:  Department  of  Energy. 
SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463,  86 
Stat  770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 
NAME:  Secretary  of  Energy  Advisory 
Board — Electric  System  Reliability  Task 
Force. 

DATES  AND  TMES:  Thursday,  November 
6.  1997.  8:30  a.m.-4:00  p.m. 
ADDRESSES:  ANA  Hotel,  Ballroom  I. 
2401  M  Street,  NW,  Washington,  D.C 
20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C  Burrow.  Secretary  of  Energy 
Advisory  Board  (AB-1),  U.S. 
Department  of  Energy.  ItXH) 
Independence  Avenue.  SW, 
Washington,  D.C.  20585,  (202)  586-1709 
or  (202)  586-6279  (£ax). 

SUPPLBHENTARY  MFORMATION: 

Backgrmmd 

The  electric  power  industry  is  in  the 
midst  of  a  complex  transition  to 
competition,  which  will  induce  many 
Ear-reaching  changes  in  the  structure  of 
the  industry  and  the  institutions  which 
regidate  it.  This  transition  raises  many 
reliability  issues,  as  new  entities  emerge 
in  the  power  markets  and  as  generation 
becomes  less  integrated  with 
transmission. 

Puipoee  of  tlie  Task  Force 

The  purpose  of  the  Electric  System 
Reliability  Task  Force  is  to  provide 
advice  and  recommendations  to  the 
Secretary  of  Energy  Advisory  Board 
regarding  the  critical  institutional, 
technical,  and  pohcy  issues  that  need  to 
be  addressed  in  order  to  maintain  the 
reliability  of  the  nation's  bulk  electric 
sjrstem  in  the  context  of  a  more 
competitive  industry. 

Tentative  Agenda 

Thursday,  November  6.  1997 

8:30-8:45  AM    Opening  Remarks  k 
Objectives — Philip  Sharp.  ESR  Task 
Force  Chairman. 

8:45-9:45  AM     Briefing:  Reliability 
Council  Progress  in  Addressing  Key 
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Issues — ^David  Nevius,  ^^ce 
President,  NERC. 

9:45-10:00  AM    Break. 

10:00-11:30  AM    Working  Session: 
Discussion  of  a  Draft  Position  Piper 
on  a  Self-Regulating  Reliability 
Organization. 

11:30-12:00  PM    Public  Comment 
Period. 

12K)0-1:15  PM    Lunch. 

1:15-2:30  PM    Working  Session: 
Discussion  of  Draft  Outiine  of 
Technology  Issues  Affecting 
Reliability. 

2:30-3:45  I^    Panel  Discussion:  The 

Role  of  ISOs  in  Maintaining 

Reliability. 
3:45-4.-00  PM    Public  Comment  Period. 
4:00  PM    AdjouriL 

This  tentative  agenda  is  subject  to 
change.  The  final  agenda  will  be 
available  at  the  meeting. 

Public  ParticipatioB 

The  Chairman  of  the  Task  Force  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Qiairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  meeting  in 
Washington,  DC,  the  Task  Force 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Task  Force  will  make 
every  effort  to  hear  the  views  of  all 
interested  parties.  Written  comments 
may  be  submitted  to  Skila  Harris. 
Executive  Director,  Secretary  of  Energy 
Advisory  Board,  AB-1,  U.S.  Department 
of  Energy,  1000  Independence  Avmue, 
SW,  Washington.  D.C  20585. 

Minates 

Minutes  and  a  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copjring  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  between  9:00  AM  and 
4:00  PM,  Monday  through  Friday  except 
Federal  holidays.  Information  on  the 
Electric  System  Reliability  Task  Force 
and  the  Task  Force's  interim  report  may 
be  found  at  the  Secretary  of  Energy 
Advisory  Board's  web  site,  located  at 
http://www.hr.doe.gov/seab. 

Issued  at  Washington,  D.C,  on  October  17. 
1997. 

'  madMl  M.  Samiwl, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc  97-27959  Filed  10-21-97;  8:45  am] 


DEPARTMENT  OF  BERQY 
FsdorM  Energy  Regulslory 

(Dodnt  No.  CP99-1 1-0001 

Algonquin  Gm  Transmission 
Company;  Nelics  of  Rsquest  Under 


October  16, 1997. 

Take  notipe  that  on  October  7, 1997. 
Algonquin  Gas  Transmission  Company 
(Algonquin],  5400  Westheimer  Court. 
Houston.  Texas.  77(S6-5310.  filed  in 
the  above  docket,  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations,  for 
authorization  to  construct  a  delivery 
point  in  Rochester.  Plymouth  County, 
Massachusetts,  so  that  Algonquin  may 
provide  natiiral  gas  deliveries  to 
Colonial  Gas  Company,  (Colonial],  a 
local  distribution  company  and  existing 
customer,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  die 
Commission  and  open  to  public 
inspection. 

Specifically.  Algonquin  piroposes  to 
coiiStnict  and  install  a  4-inch  t^  valve 
on  Algonquin's  G-8  Latraal  at  an 
existing  20-inch  loop,  at  approximate 
mile  Post  13.05  in  Rochester,  Plymouth 
County,  Massachusetts.  In  addition  to 
the  fiicilities  described  above. 
Algonquin  will  install,  or  cause  to  be 
installed,  a  4-inch  turbine  meter  run  and 
associated  valving,  approximately  100 
feet  of  4-inch  pipeline  which  will 
extend  from  the  Meter  Station  to  the 
Tap  and  electronic  gas  measurement 
equipment 

Colonial  will  install  or  cause  to  be 
installed  boilers,  heat  exchanger.  2-inch 
regulator  runs,  odorant  injection 
equipment,  and  facilities  to  house  and 
support  Algonquin's  meter  and  EGM 
equipment 

Algonquin  states  that  the 
transportation  service  will  be  rendered 
within  Colonial's  existing  maximum 
daily  transportation  quantities  pursuant 
to  Colonial's  existing  firm  service 
agreements  and  Algonquin's  FERC  Gas 
Tariff,  Fourth  Revised  Volume  No.  1. 

Colonial  will  reimburse  Algonquin 
100  percent  of  the  costs  and  expenses 
that  Algonquin  will  incur  for  installing 
the  facilities.  Such  costs  and  expenses 
are  estimated  to  be  approximately 
S182,350  excluding  an  allowance  for 
federal  income  taxes.  Algonquin  states 
that  the  installation  of  tl^  delivery  p(^t 
will  have  no  eSiect  on  Algonquin's  peak 
day  or  annual  deliveries.  Algonquin 
submits  that  its  proposal  will  be 
accomplished  without  detriment  or 
disadvantage  to  Algonquin's  other 
customers. 


Any  person  or  the  Commission's  staff 
may,  within  45  days  aft«-  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  e£bctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
LowIXCaslMll. 
Secretaiy. 

(FR  Doc.  97-27905  Filed  10-21-97;  8:.45  am) 
Buan  oooc  t7i7-«t-« 


OB>ARTMB«T  OF  BIERGY 

Fsdsrsi  Ensrgy  Regulatory 
Commission 

(Dodnt  No.  OA9e-17t-001  Docket  No. 
OA90-107-001} 

CamtKidge  Electric  Light  Company; 
Commonvvsatth  Electric  Company: 
Notice  of  RUng 

October  16, 1997. 

Take  notice  that,  on  August  T5. 1997, 
Cambridge  Electric  Light  Company 
(Cambridge]  and  Commonwealth 
Electric  Company  (Commonwealth) 
submitted  for  filing  revised  tariff  sheets 
and  customer  indices  to  implement 
changes  to  their  respective  open  access 
transmission  tariffs,  as  required  by  the 
Commission's  order  issued  July  31, 1997 
in  Allegheny  Power  Systems,  Inc.,  80 
FERC  1 61,143.  The  instant  filings  are 
requested  to  be  effective  as  of  July  9, 
1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.  Washington,  DC  20426, 
in  accordance  with  Rules  21 1  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214.  All  such  motions  or 
protests  should  be  filed  on  or  before   . 
October  27, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  fiarty 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lois  a  Caalwil. 

SecreUuy. 

tFR  Doc  97-27918  Filed  10-21-97;  8:45  am) 

■UMG  oooc  tm-9i-m 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunission 

[Docint  Na  OA9S-15-004] 

Centril  Louisiana  Elactric  Company, 
Inc.;  Notico  of  HIing 

Octobn  16. 1997. 

Take  notice  that  on  August  15. 1997. 
Central  Louisiana  Electric  Company. 
Inc.,  tendered  for  filing  its  compliance 
filing  in  die  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  widi  the  Federal 
Energy  Regualtory  Commission,  888 
First  Street.  N.E..  Washington,  DC. 
20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  27. 1997.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Leis  g  risfciill. 
Secretary. 

(FR  Doc  97-27917  Filed  10-21-97;  8:45  ami 
flnr-ei-M 


DEPARTMENT  OF  ENERGY 
Fadoral  Energy  Regulatory 


[Docket  Na  CPM-16-OOiq 

CohimWa  Gas  Tranamission 
CorporaMon;  Notice  of  Request  Under 
Blanket  Authorization 

October  16. 1997. 

Take  notice  that  on  October  9, 1997. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue. 
S.E..  Charleston.  West  Virginia  25314- 
1599.  filed  in  Docket  No.  CP9»-16-00Q, 
a  request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natuiral  Gas  Act 
(18  CFR  157.205  and  157.216)  for     , 


authorization  to  abandon  by  retirement 
approximately  15.6  miles  of  6-  and  8- 
inch  pipeline  located  in  McKean 
County.  Pennsylvania,  under  its  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  abandon  its 
lateral  transmission  Line  102Q2  in  its 
entirety  (15.6  miles)  in  McKean  County, 
Pennsylvania.  Columbia  explains  the 
pipeline  is  in  a  deteriorating  condition 
and  the  abandoiunent  will  avoid  annual 
operation  and  maintenance  expenses  as 
well  as  the  cost  of  pipeline  replacement. 
Columbia  states  that  it  has  no  points  of 
delivery  from  Line  10262.  Columbia 
relates  that  its  S-inch  Line  4226  shares 
a  right-of-way  writh  Line  10262,  and 
therefore,  Columbia  asserts  it  will  be 
able  to  continue  to  provide  reliable 
service  in  that  area. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  alloMred  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Caslwll. 
Secretary. 

(FK  Doc  97-27908  Filed  10-21-97;  8:45  am] 
Wkxan  cetm  tm-*%-m 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory. 


[Docket  Na  ER97-«110-000| 

The  Detroit  Edison  Company;  Notice  of 
FUing 

October  8. 1997. 

Take  notice  that  on  September  24. 
1997,  The  Detroit  Edison  Company  filed 
an  amendment  to  its  filing  in  the  above- 
refnenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 


First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of  • 
Practice  and  Procedures  (18  CFR 
385.^1  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  22,  1997.  Protests  will 
be  considered  by  the  Comission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc  97-27915  Filed  10-21-97;  8:45  am) 
cooc  tm-t-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commi  8  lion 

[Docket  Na  ERf7-41 16-001] 

Inventory  Menagement  and 
DistrHMition  Company.  Inc.;  Notice  of 
HIing 

October  16, 1997. 

Take  notice  that  on  October  7. 1997. 
Inventory  Management  and  Distribution 
Company,  Inc.,  tendered  for  filing  its 
compliance  filing  in  the  above- 
refraenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissfon's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  28, 1997.  Protesto  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
talien.  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
D. 


Secretary. 

(FR  Doc.  97-27913  Filed  10-21-97;  8:45  am) 

■axaia  OOOC  snr-ei-a 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
iCommission 

(PockM  Na  TMM-1-46-002I 

Kentucky  West  Virginia  Gas  Company. 
LLC;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

October  16, 1997. 

Take  notice  that  on  October  10, 1997, 
Kentucky  West  Virginia  Gas  Company, 
LLC.  (Kentucky  West),  tendered  for 
filing  to  its  FERC  Gas  Tariff,  Third 
Revised  Voluine  No.  1 ,  with  the 
following  tariff  sheets  to  be  effective 
October  1, 1997: 

Second  Substitute  Founh  Revised  Siieet  No. 
•     4 

Second  Suhrtitute  Fourth  Revised  Sheet  No. 
5 

Kentucky  West  states  that  the 
proposed  tariff  sheets  are  submitted  in 
compliance  with  the  "Order  of  the 
Director  Accepting,  Rejecting  and 
Allowing  Withdrawal  of  Tariff  Sheets" 
issued  by  the  Federal  Energy  Regulatory 
Commission  ("Commission")  on 
September  29. 1997  in  Docket  No. 
TM98-1-46-001.  In  the  Order,  the 
Commission  accepted  the  tariff  sheets 
effective  October  1. 1997.  subject  to 
conditions. 

Kentucky  West  states  that  the  tariff 
sheets  proposed  herein  remove  the 
minor  typographical  changes  which 
were  not  ACA  related  as  required  by  the 
Commission. 

Pursuant  to  Section  154.207  of  the 
Commission's  Regulations,  Kentucky 
West  requests  that  the  Commission 
grant  any  waivers  necessary  to  permit 
the  tariff  sheets  contained  herein  to 
become  effective  October  1, 1997. 

Kentucky  West  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
customers  and  interested  state     • 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  b.C. 
20428.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the'  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  thtf' 

Public  Reference  Room. 

Lob  D.  Cashell; 

Secretary. 

(FR  Doc  97-27923  FUed  10-21-97;  8:45  am] 

BNjjNQ  cooE  enr-ei-M 

DEPARTMENT  OF  ENERGY   . 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP9O-18-00OI 

Koch  Gateway  Pipeline  Company, 
Notice  of  Request  under  Blanket 
Authorization 

October  16. 1997. 

Take  notice  that  on  October  9. 1997, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478.  Houston. 
Texas  77251-1478.  filed  in  Docket  No. 
CP98-18-000  a  request  pursuant  to 
Section^  157.205, 157.211,  and  157.216 
of  the  Commission's  Regulations  under 
the  Natiirttl  Gas  Act  (18  CFR  157.205. 
157.211. 157.216)  for  authorization  to 
establish  three  new  delivery  taps  and  to 
abandon  eight  delivery  taps,  located  in 
St  Tammany  Parish.  Louisiana,  under 
Koch  Gateway's  blanket  certificate 
issued  in  Docket  No.  CP82-430-000, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fiilly  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Kock  Gateway  proposes  to  install 
three  new  delivery  taps  and  minor 
piping,  located  in  St.  Tammany  Parish, 
Louisiana,  to  tie  over  certain  teps  to  its 
adjacent  pi(>eline  facilities.  Index  300, 
or  to  the  fecilities  of  a  local  distribution 
company,  Entex.  Inc.  (Entex).  Koch 
Gateway  also  proposes  to  abandon  eight 
farm  taps  by  plugging  and  removing  edl 
valves  and  above-ground  fecilities  on  its 
Index  276  fecilities,  also  in  St. 
Tammany  Parish,  Louisiana.  Koch 
Gateway  states  that  these  taps  are  used 
for  delivery  of  natural  gas  to  end-users 
on  behalf  of  Entex.  Koch  Gateway 
asserts  service  will  be  continued  to  the 
affected  end-users  through  new  teps  on 
an  adjacent  Koch  Gateway  pipeline. 
Koch  Gateway  declares  that  Entex 
concurs  with  the  proposed 
abandonment  and  tie-over  measures. 

Kock  Gateway  stetes  that  the 
purchaser  of  Index  276.  Koch  Pipeline. 
Inc.,  a  subsidiary  of  Koch  Industries, 
will  reimburse  them  for  the  cost  of  the 
proposed  construction  and 
abandonment  activities,  estimated  to  be 
$44,644. 

Any  person  or  the  Commission's  staff 
may,  wtthin  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 


file  pursuant  to  Rule  214  of  the 
Commission  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  ff  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filiiig  a  protest  U  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gats  Act 
Lois  D.  Cashall. 
Secretary. 

(FR  Doc  97-27909  FUed  10-21-97;  8:45  am) 
BHAJNG  cooc  «n7-et-M 


DEPARTMBfT  OF  ENERGY 

Federal  Er>ergy  Regulatory 
Commission 

[Docket  Na  RP97-17e-00q 

MIGC.  Inc.;  Notice  of  Complience  Hiing 

October  16, 1997. 

Take  notice  that  on  October  10, 1997 
MIGC,  Inc.  (MIGC).  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  revised  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to  be 
effective  November  1.  1997. 

Nice  stetes  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  June  10  Letter  Order  (as 
modified  by  a  June  20  Errate  to  the 
Letter  Order)  directing  MIGC  to  file  to 
reflect  changes  in  its  tariff  to  conform  to 
the  standards  adopted  by  the  Gas 
Industry  Standards  Board  and 
incorporated  into  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  by  Order  Nos.  587-C. 

MIGC  stetes  that  copies  of  its  filing 
are  being  mailed  to  its  jurisdictional 
customers,  all  parties  on  the  official 
service  list  in  Docket  No.  RP97-176- 
000,  and  interested  stete  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet,  N.E.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Proteste 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Ccnnmission  and  are  available  for  public 
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inspection  in  the  Public  Reference 
Room. 

Secretary. 

|FR  Doc.  97-27921  Filed  10-21-97;  8:45  am] 

■RJJNO  OOOC  •717-«1-ll 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofmniesion 

[Docket  Na  MT9»-2-0001 

National  Fuel  Qas  Supply  Corporation; 
Notice  of  Propoeed  Changea  In  FERC 
GaaTarfff 

October  16.  1997. 

Take  notice  that  on  October  10. 1997 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  to  its  FERC 
Gas  Tariff,  Fourth  Revised  Volume  No. 
1,  First  Revised  Sheets  Nos.  434  and 
435.  proposed  to  become  effective 
November  14. 1997. 

National's  proposed  tariff  sheets  are 
filed  to  comply  with  the  requirement  in 
Section  250.16  of  the  Commission's 
Regulations  (18  CFR  Section  250.16) 
that  pipelines  which  conduct 
transportaticm  transactions  with 
affiliated  marketing  or  brokering  entities 
must  update  and  refile,  to  reflect 
changes,  the  tariff  provisions  required 
by  that  regulation. 

National  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  the 
Regulatory  Commissions  of  the  States  of 
New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell. 
Secretary. 

(FR  Doc.  97-27916  Filed  10-21-97;  8:45  am) 
■LUNQ  cooe  •n7-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  CPM-14-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

October  16. 1997. 

Take  notice  that  on  October  9, 1997, 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha,  Nebraska  68124.  filed  in  E)ocket 
No.  CP9a-14-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon,  by  sale  to  PG&E- 
TEX,  L.P.  (PG&E),  certain  compression, 
pipeline,  treating,  dehydration  and 
delivery  point  facilities,  with 
appurtenances,  located  in  the  State  of 
Texas,  and  the  services  rendered 
thereby,  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  Northern  proposes  to 
convey  to  PG&E,  facilities  located  in  the 
Permian  Area  of  West  Texas,  which 
consist  of  250  miles  of  pipeline  ranging 
from  6-inch  to  24-inch  in  diameter,  nine 
compressor  units  located  at  two 
compressor  stations,  treating  and 
dehydration  facilities,  all  delivery 
points  located  along  the  length  of  the 
pipelines  to  be  abandoned,  and  all 
appurtenant  fecilities.  Northern  states 
that  it  will  continue  to  transport  natural 
gas  that  is  received  at  the 
interconnections  between  Northern's 
fiacilities  and  what  are  proposed  to  be 
PG&E's  bcilities  pursuant  to  any  valid 
transportation  service  agreements.  In 
addition.  Northern  states  that  PG&E 
intends  to  file  a  petition  for  declaratory 
order  seeking  a  determination  that  the 
subject  facalities,  once  conveyed  to 
PG&E,  are  intrastate  pipeline  facilities 
exempt  from  the  Commission's 
jurisdiction  under  Section  2(16)  of  the 
Natural  Gas  Pohcy  Act  of  1978  and/or 
gathering  Cacilitie^  exempt  fiom 
Commission  jurisdiction  under  Section 
1(b)  of  the  NGA. 

It  is  stated  that  Northern  currently 
maintains  rate  schedules  in  its  FERC 
Gas  Tariff.  Original  Volume  No.  2  for 
certain  individually  certificated  service 
agreements  with  receipt  or  delivery 
points  on  the  subject  bcilities.  Northern 
states  that  it  is  not  currently  providing 
service  under  these  agreements  but  has 
not  previously  abandoned  such 
agreements.  Therefore,  Northern  states 
that  it  is  requesting  permission  and 
approval  to  abandon  service  under  Rate 
Schedules  ES-1,  T-31,  X-62  and  X-89. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


application  should  on  or  before 
November  6.  1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C  20426,  amotion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the  , 

Commission's  Rules  of  Practice  and        .' 
Procedure  (18  CFR  385.214  or  385.211) ' 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  most  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  tO' 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  i^otion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  heering  will  be  duly 
given. 

Under  the  procediue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
LoisaCasWU, 
Secntaiy. 

[FR  Doc.  97-27907  Filed  10-21-97;  8:45  am] 
■HJJNO  CODE  cnr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-315-00S] 

Norttiwest  Pipeline  Corporation;  Notica 
of  Compliance  Rling 

October  16, 1997. 

Take  notice  that  on  October  10. 1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  September  1, 
1997: 
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First  Revised  Sheet  No.  4 
Substitute  First  Revised  Sheet  No.  232-H 
Substitute  First  Revised  Sheet  No.  232-1 
Substitute  Pint  Revised  Sheet  No.  232-) 
Substitute  Original  Sheet  No.  232-K 

Northwest  states  that  the  piirpose  of 
this  filing  is  to  comply  with  the 
Commission's  September  25, 1997 
Order  on  Technical  Conference  and 
Accepting  Compliance  Filing  Subject  to 
Conditions  in  Docket  Nos.  RP97-315- 
000  and  RP97-3 15-004  (80  FERC, 
Section  61,361)  related  to  Northwest's 
proposed  pooling  service. 

iNorthwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
intervenors  in  Docket  No.  RP97-315. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  o^the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  CasheU, 
Secretary. 
[FR  Doc.  97-27922  Filed  10-21-97;  8:45  am) 

BiUJNO  OOOe  STtT-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commission 

[Docket  Na  OA97-S91-000) 

Oklahoma  Gas  and  Electric  Company; 
Notica  of  niing 

October.l6, 1997. 

Take  notice  that  on  July  30, 1997  and 
September  5, 1997,  Oklahoma  Gas  and 
Electric  Company,  tendered  for  filing  an 
amendment  to  its  Open  Access 
Transmission  Tariff  to  conform  the 
Tariff  to  the  Offer  of  Settlement 
approved  in  Docket  No.  OA96-1 7-000. 

Copies  of  this  filing  have  been  sent  to 
the  affected  customers,  the  Oklahoma 
Corporation  Commission,  and  the 
Arkansas  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  28, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell.  > 

Secretary. 

(FR  Doc.  97-27920  Filed  10-21-97;  8:45  am) 
IHJJNQ  cooe  SnT-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commlsaion 

(Docket  No.  CP9B-24-000] 

Panhandle  Eastern  Pipe  Une 
Company;  Notice  of  Request  Under 
Blanket  Auttiorization 

Octoberie.  1997.  ^ 

Take  notice  that  on  October  14, 1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP98-24-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct,  own  and  operate  seven  new 
delivery  points  for  the  purpose  of 
establishing  interconnections  with 
Panhandle  Field  Services  Company 
(Field  Services)  in  Hanfbrd  County, 
Texas  and  Texas  County,  Oklahoma,  to 
provide  start  up  gas  for  Field  Services 
compression  fecilities,  under  blanket 
certificate  issued  in  Docket  No.  CP83- 
83-000,1  all  as  more  fiilly  set  forth  m 
the  request  for  authorization  on  file  with 
the  Conunission  and  open  for  public 
inspection. 

At  each  delivery  point,  the  proposed 
project  will  consist  of  (1)  adding  a  side 
gate  on  Applicant's  existing  4-inch,  6- 
inch,  or  10-inch  pipeline,  (2)  installing 
a  2-inch  check  valve  and  approximately 
5. feet  of  2-inch  connecting  pipeline,  and 
(3)  installing  a  2-inch  orifice  meter  run 
in  order  to  provide  start  up  gas  for  Field 
Services'  compression  facilities.  Each 
new  delivery  tap  will  provide  up  to  20 
Mcf  per  hour  (0.48  Mcf  per  day)  of 
natiu-al  gas  at  each  of  the  seven 
locations. 

The  estimated  cost  to  construct  the 
proposed  fiacilities  is  approximately 
$62,000  and  will  be  100%  funded  by 
Field  Services.  Applicant  submits  that 


<  See.  22  FERC  1 62.043  (19S3). 


the  proposal  herein  will  be 
accomplished  without  detriment  or 
disadvantage  to  Applicant's  other 
customers,  that  the  total  voliunes 
delivered  will  not  exceed  the  total 
volumes  authorized  prior  to  this 
request,  and  that  the  proposal  is 
permitted  by  Applicant's  tariff. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conunission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (16  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiiective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed    - 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  purstiant  to  Section  7  of 
the  Natiual  Gas  Act. 
Lob  D.  CadMll, 
Secretary. 

[FR  Doc.  97-77911  Filed  10-21-05;  8:45  am| 
BiujNa  cooe  triT-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  Na  CPM-22-00q| 

Tanneeaee  Gas  PIpaHna  Company; 
Notica  of  Request  Under  Blankat 
AuthorizatkNi 

October  16, 1997. 

Take  notice  that  on  October  14, 1997. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP98- 
22-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  install  a 
new  delivery  pqint  for  Qty  of  Florence 
Natural  Gas  Department  (Florence) 
located  in  Lauderdale  Cotuty,  Alabama, 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP82-41 3-000. 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  folly  set  forth  in  the 
request  that  is  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

'Tennessee  proposes  to  construct  a 
new  delivery  point  located  on  its  system 
by  Milepost  554-l-»-5.6  and  Milepost 
554-3+5.6  in  Lauderdale  County, 
Alabama,  to  provide  delivery  of  up  to 


d4ll4v 
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20,000  Dekathenns  per  day  of  natiiral 
gas  to  Florence  pursuant  to  an  existing 
firm  transportation  agreement  and       « 
Tennessee's  Rate  Schedule  FT-A. 
Tennessee  states  that  it  will  install  two 
six-inch  hot  taps,  electronic  gas 
measurement  (EGM)  equipment  and 
inspect  Florence's  installation  of  six- 
inch  interconnecting  pipe,  dual  orifice 
measurement,  and  flow  control 
equipment.  Tennessee  states  that 
Florence  will  provide  the  meter  site,  all 
weather  access  road,  electrical  service, 
telephone  service,  site  preparations  and 
site  improvements.  Tennessee  states 
that  the  measurement  facilities  will  be 
located  on  a  site  adjacent  to  and  along 
Tennessee's  existing  right-of-way. 
Tennessee  states  that  it  will  own, 
operate  and  maintain  the  hot  tap  and 
EGM  and  will  operate  the  measurement 
facilities.  Tennessee  states  that  Florence 
will  own,  operate  and  maintain  the 
interconnecting  pipe  and  flow  control 
equipment  and  will  own  and  maintain 
the  measurement  facilities.  Tennessee 
states  that  Florence  will  reimburse 
Tennessee  for  the  cost  of  this  project 
which  is  approximately  $106,278. 

Tennosaoo  states  that  the  total 
quantities  to  be  delivered  for  Florence 
will  not  exceed  the  total  quantities 
authorized.  Tennessee  asserts  that  its 
tariff  does  not  prohibit  the  addition  of 
new  delivery  points,  and  that  it  has 
sufficient  capacity  to  accomplish  the 
deliveries  at  the  proposed  new  delivery 
meter  without  detriment  or 
disadvantage  to  any  of  Tennessee's 
other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Coaunission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 


SecrHary. 

[PR  Doc.  97-27910  Filed  10-21-97;  8:45  ( 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-13-0001 

Transwestem  Pipeline  Company; 
Notice  o)  Application 

October  16, 1997. 

Take  notice  that  on  October  9, 1997, 
Transwestem  Pipeline  Company 
(Transwestem),  having  its  main  offices 
at  1400  Smith  Street.  Houston,  TX 
77002,  filed  in  the  above  docket,  an 
abbreviated  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
seeking  permission  to  abandon  by  sale 
to  PGatE-TEX,  L.P.  (PG&E),  its  Gomez 
Lateral  located  in  Ward  and  Pecos 
Counties,  TX.  The  Gomez  Lateral, 
consisting  of  approximately  33  miles  of 
20-inch  diameter  pipeline  and  other 
appurtenances,  is  to  be  sold  to  PG&E  for 
$2,500,000. 

Transwestem  asserts  that  these 
facilities  are  no  longer  necessary  for  it 
to  transport  gas  for  its  merchant 
function  and  that  PG&E  will  assume  all 
future  service  obligations,  and 
operational  and  economic 
responsibilities  attached  to  these 
facilities.  Transwestem  avers  that;  (1) 
upon  approval  of  the  sale  of  these 
facilities,  and  (2)  PG&E  receiving  a 
declaratory  order  from  the  Commission 
finding  that  the  subject  facilities,  once 
conveyed,  are  intrastate  pipeline 
facilities,  exempt  from  jurisdiction 
imder  Section  2(16)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA),  PG&E  will 
integrate  the  subject  facilities  into  its 
intrastate  pipeline  system  and  be  able  to 
provide  a  similar  transportation  service 
to  shippers  requesting  service  on  the 
Gomez  Lateral. 

Transwestem  also  states  that  the  sale 
of  the  Gomez  Lateral  is  contingent  upon 
approval  of  Northern  Natural  Gas 
Osmpany's  request  for  abandonment  by 
sale  to  PG&E,  of  certain  Eacilities  that  are 
in  close  proximity  to  and 
interconnected  with  the  Gomez  Lateral, 
as  filed  in  Docket  No.  CP98-14-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  6, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein*  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Transwestem  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  97-27906  Filed  10-21-97;  8:45  am] 
aSJJNQ  COOC  (Tir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  ER97-3561-001] 

Virginia  Electric  A  Power  Company; 
Notice  of  Rilng 

October  16, 1997. 

"take  notice  that  on  September  23, 
1997.  Virginia  Electric  &  Power 
Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Fint  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  28, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lob  D.  Cashell. 

Secretary. 

[FR  Doc.  97-27912  Filed  10-21-97;  8:45  am) 

BRXMQ  COOe  STIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA96-20»m01] 

Western  Resources  Inc.;  Notice  of 
Filing 

October  16. 1997. 

Take  notice  that  on  August  15, 1997. 
Western  Resources  Inc..  tendered  for 
filing  its  compliance  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  Zll 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  27. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  die 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casinil, 
Secretary. 
(FR  Doc  97-27919  Filed  10-21-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTKM 
AGENCY 

[OPPTS-400117;  FRL-6750-6] 

Public  Meetings  on  the  Toxics  Release 
Inventory  Reporting  Form 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice  of  public  meetings. 

SUMMARY:  EPA  will  hold  approxiitaately 
nine  public  meetings  over  the  next  year 
to  solicit  comments  relating  to  the 
Toxics  Release  Inventory  (TRI)  reporting 
form,  Form  R.  The  purpose  of  the 
meetings  is  to  obtain  comments  from 
stakeholders  on  ways  to  improve  the 
type  of  right-to-know  information 


available  to  communities  and  to  help 
streamline  right-to-know  reporting  to 
ease  the  paperwork  burden  for 
businesses  affected  by  the  requirements. 
This  notice  announces  three  upcoming 
meetings.  Additional  meeting  dates  will 
be  announced  in  future  Federal  Register 
notices. 
DATES:  The  meetings  will  take  place: 

1.  Thunday,  November  13. 1997. 1 
p.m.  to  4  p.m.,  U.S.  Environmental 
Protection  Agency,  East  Tower,  Rm. 
542,  401  M  St..  SW.,  Washington,  DC. 
Register  to  speak  by  5  p.m.,  Friday, 
November  7, 1997. 

2.  Tuesday,  November  18, 1997,  9 
a.m.  to  12  p.m.,  U.S.  Environmental 
Protection  Agency,  Marianas  Conference 
Room,  75  Hawthome  St,  San  Francisco, 
CA.  Register  to  speak  by  5  p.m., 
Thursday,  November  13, 1997. 

3.  Thursday,  November  20, 1997,  9 
a.m.  to  12  p.m.,  U.S.  EnvironmentaJ 
Protection  Agency.  Rm.  325  (3rd  floor), 
77  West  Jackson  Boulevard.  Chicago.  DL 
Register  to  speak  by  5  p.m..  Friday, 
November  14, 1997. 

ADDRESSES:  All  conunents  should  be 
sent  in  triplicate  to:  OPPT  Document 
Control  Officer  (7407),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  401 
M  St.  SW.,  Room  G-099,  East  Tower, 
Washington,  DC  20460.  Each  comment 
must  bear  the  docket,  fnn^ml  niifntM»r 
"OPPTS-400H7."   |.;„. ,  ■,.,. 

Comments  and  data  may  also  be 
submitted  electronically  to:  oppt. 
ncic^pamail.epa.gov.  Follow  the 
instructions  under  Unit  II.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  jclaimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record.  Persons  submitting 
information  on  any  portion  of  whdch 
they  believe  is  entitled  to  treatment  as 
CBI  by  EPA  must  assert  a  business 
confidentiality  claim  in  accordance  with 
40  CFR  2.203(b)  for  each  such  portion. 
This  claim  must  be  made  at  the  time 
that  the  information  is  submitted  to 
EPA.  If  a  submitter  does  not  assert  a 
confidentiality  claim  at  the  time  of 
submission,  EPA  will  consider  this  as  a 
waiver  of  any  confidentiality  claim  and 
the  information  may  be  made  available 
to  the  public  by  EPA  without  further 
notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Price,  (Mail  Stop  7408), 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460; 


Telephone:  (202)  260-3372;  Fax 
number.  (202)  401-8142;  e-mail: 
price.michelle@epamail.ep>a.gov. 
SUPPtEMENTARY  INFORMATION: 

I.  Background 

EPA  will  hold  approximately  nine 
public  meetings  over  the  next  year  to 
solicit  conmients  relating  to  the  Toxics 
Release  Inventory  (TRI)  reporting  form, 
Form  R.  The  purpose  of  the  meetings  is 
to  obtain  comments  from  stakeholders 
on  ways  to  improve  the  type  of  right-to- 
know  information  available  to 
communities  and  to  help  streamline 
right-to-know  reporting  to  ease  the 
paperwork  burden  for  businesses 
affected  by  the  requirements.  Topics  for 
comment  include  the  following:  format 
of  the  Form  R;  nomenclature  used  in  the 
Form  R;  opportunities  for  burden 
reduction  in  both  the  Form  R  and  the 
Form  A;  additional  clarification  of  the 
elements  in  the  Form  R;  and  EPA's 
presentation  of  the  data  in  public 
information  doctmients. 

The  sections  of  the  Form  R  that  EPA 
would  like  specific  comment  on  are 
secdons  5,  6  and  8.  In  section  5,  there 
have  been  a  number  of  issues  raised 
over  the  years  with  regard  to  the 
definition  of  "release,"  particularly  with 
respect  to  Class  I  underground  injection 
wells  and  RCRA  Subtitle  C  landfills. 
Several  commenters  believe  that  EPA's 
interpretation  of  the  EPCRA  definition 
of  "release"  will  lead  to  the 
misperception  that  a  reported  EPCRA 
section  313  "release"  necessarily  results 
in  an  actual  exposure  of  people  or  the 
environment  to  a  toxic  chemical.  The 
Agency  would  like  to  hear  suggestions 
on  ways  to  collect  and  disseminate  the 
data  that  are  consistent  with  the 
Agency's  interpretation  of  the  EPCRA 
definition  of  "release"  and  would 
address  the  concerns  raised  regarding 
public  misperception. 

There  have  also  been  a  number  of 
issues  raised  with  regard  to  the 
reporting  of  toxic  chemicals  in  wastes  in 
section  8  of  the  Form  R.  Section  8 
collects  information  on  waste  managed 
at  the  facility  whether  or  not  the  waste 
was  generated  at  the  reporting  facility. 
Some  individuals  are  concerned  about 
public  misperception  of  the  data  in 
section  8  because  of  the  focus  on  the 
amoimt  of  waste  managed  at  the  facility, 
not  waste  generated.  EPA  would  like 
comments  on  ways  to  change  section  8 
of  the  Form  R  which  would  continue  to 
allow  the  user  to  assess  wastes  managed 
by  the  facility  but  would  minimize  the 
perception  that  the  wastes  reported  in 
section  8  were  generated  by  the 
reporting  facility. 

On  any  of  the  above  issues,  EPA 
would  like  to  receive  specific  comments 
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from  interested  parties  for  changes, 
modifications,  deletions,  and/or 
additions  of  data  elements  to  the  Form 
R  and  the  Form  A. 

Individuals  wishing  to  attend  these 
meetings  must  sign-up  in  advance  in 
order  to  assure  that  all  participants  have 
an  opportunity  to  speak.  Depending  on 
the  number  of  individuals  registered, 
oral  presentations  or  statements  will  be 
limited  to  approximately  5  to  15 
minutes.  To  register,  contact  Michelle 
Price  at  the  number  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT." 
When  registering,  give  your  name, 
organization,  postal  (and  electronic,  if 
any)  mailing  address,  telephone  and  fax 
numbers.  If  there  is  insufficient  interest 
in  any  of  the  meetings,  that  meeting  may 
be  canceled.  Individuals  registered  will 
be  notified  in  the  event  a  meeting  is 
canceled.  The  Agency  bears  no 
responsibility  for  attendees'  decision  to 
purchase  nonrefundable  transportation 
tickets  or  accommodation  reservations. 

n.  Public  Record  and  Electronic 
Sobmissions 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  for  this  action  under  docket 
control  number  "OPFTS-400\\7" 
(including  comments  and  data 
submitted  electronically  as  described    ■ 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607.  401  M  SL,  SW., 
Washington,  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
oppCncic9BpaniaiI.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPPTS- 
400117."  Electronic  comments  on  this 
action  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Community  right-to-know. 


Dated:  October  17. 1997. 

Susan  B.  Hazen, 

Director,  Environmental  Assistance  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

[PR  Doc.  97-27976  Filed  10-21-97;  8:45  am] 
BNjJMQ  C006  asao-so-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information  Collection 
Being  Reviewed  by  the  Federal 
Communications  Commission  Under 
Delegated  Authority  5  CFR  1320, 
Comments  Requested 

October  16, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
cxirrentiy  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  December  22, 1997. 
AOORESSES:  Direct  all  comments  to  Jerry 
Cowden,  Federal  Communications 
Commission.  Room  240-B.  2000  M  St, 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jcowden@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection  contact  Jerry 
Cowden  at  202-418-0447  or  via  internet 
at  jcowden@fcc.gov. 

SUPPtEMENTARY  INFORMATION: 

OMB  Appmval  Number:  3060-0346. 
.  Title:  47  CFR  78.27  Ucense 
Conditions. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  340. 

Estimatea  Time  Per  Response:  0.167 
hours  (10  minutes). 

Total  Annual  Burden  to  Respondents: 
We  estimate  that  Cable  Television  Relay 
Service  (CARS)  licensees  will,  on  an 
aimual  basis,  file  approximately  285 
notifications  and  55  requests  for 
additional  time  to  construct.  The 
average  burden  for  each  filing  is 
estimated  to  be  10  minutes  (0.167).  340 
filings  X  0.167  hours  =  57  hours. 

roto7  Annual  Ck>st  to  Respondents: 
There  are  no  capital  or  start-up  costs. 
Total  operation  and  maintenance  costs: 
the  cost  associated  with  postage  and 
stationery  for  complying  with  the  filing 
requirements  is  estimated  to  be  $1  per 
response.  340  x  $1  =  $340. 

Needs  and  Uses:  47  CFR  78.27 
requires  licensees  of  CARS  stations  to 
notify  the  Commission  in  writing  when 
the  station  commences  operation.  It  also 
requires  a  CARS  licensee  needing 
additional  time  to  complete 
construction  of  the  station  to  request  an 
extension  of  time  30  days  before  the 
expiration  of  the  one-year  construction 
period.  The  information  is  filed  with 
Commission  staff  as  a  means  to  provide 
accurate  records  of  actual  CARS  channel 
usage  for  frequency  coordination 
purposes. 

Federal  Conununications  Commission. 

Shirley  Sug9^ 

Chief,  Publications  Branch. 

(FR  Doc.  97-27941  Filed  10-21-97;  8:45  am] 

BlUMa  COOC  t712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Submitted  to  OMB  for 
Review  and  Approval 

October  16,  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(8),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
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Comments  are  requited  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
biuden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  21, 
1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficidt  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
aspcnsible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Holey,  Federal  Communications 
Commission,  Room  234, 1919  M  SL, 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-418-0214  or  via.intemet  at 
jboley@fcc.gov. 


Cost  to  Respondents:  $42,100. 

Total  Annual  Burden:  5.750  hotua. 

Needs  and  Uses:  In  this  proceeding, 
the  Commission  adopted  a  regvilatory 
scheme  that  is  intended  to  maximize  the 
amount  of  programming  containing 
closed  captioning  with  appropriate 
exemptions  and  reasonable  timetables  to 
take  into  account  the  relevant  technical 
and  cost  issues  involved.  This  action  is 
taken  pursuant  to  Section  305  of  the 
Telecommunications  Act  of  1996,  which 
added  a  new  Section  713.  Video 
Programming  Accessibility,  to  the 
Communications  Act  of  1934.  as 
amended.  The  requirements  set  forth  in 
Section  713  are  intended  to  ensure  that 
video  programming  is  accessible  to 
individuals  with  hearing  disabilities 
through  closed  captioning,  r^ardless  of 
the  delivery  mechanism  used  to  reach 
consumers. 

Federal  Coramunicationt  Commission. 

William  F.  Caloa, 

Acting  Secretary. 

(FR  Doc.  97-27940  Filed  10-21-87;  »:45  ami 

wusM  ooac  sntai-p 


FEDERAL  COMMUNICATIONS 
COMHUSSIOK 


SUPin^MENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0626. 

Title:  Regulatory  Treatment  of  Mobile 
Services. 

Form  Number:  N/A. 

Tppe  o/iievieiv:  Revision  of  a 
currenUy  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,074. 

Estimatea  Time  Per  Response:  1-10 
hoius. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  6.67a  hours. 

Needs  and  Uses:  The  information 
requested  provides  the  Commission 
with  technical,  operational  and 
licensing  data  for  private  mobile  radio 
service  licensees  that  have  been 
reclassified  as  commercl^  mobile  radio 
service  providers.  This  information  is 
necessary  to  establish  regulatory 
symmetry  among  similar  mobile 
services. 

(MiB  Approval  Number:  3060-0761. 

Title:  Closed  Captioning  of  Video 
Programming. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currenUy  approved  collection. 

Respondents:  Individuals  or 
househelds;  business  or  other  for-profit. 

Number  of  Respondents:  4,300. 

Estimatea  Time  Per  Response:  .5-5 
hours. 


(Report  No.  22351 

Petitions  for  Reeonsideration  and 
Ciariflcation  of  Action  in  Rulemaking 
Procaadtngs 

October  17. 1907. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.42g(e).  The  full  text  ctf  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  November  6, 1997.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
most  be  filed  witUn  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  the 
'  Commission's  Rules.  Concerning 
MaritimejCommunications  (PR  Docket 
No.  92-257). 

Number  of  Petitions  Filed:  1.  ' 
federal  Communioations  Commission. 
Shirley  Snggi, 
Chief,  Publications  Brmtdi. 
[FR  Doa  37-27900  Filed  10-21-97;  8:45  am] 
MLUMQ  OOOK  CTia-ai-lt 


FEDERAL  MARITIME  COMMISSION  . 
Notloa  or  Agraemant(8)  Rlad 

The  Commission  hereby  gives  notice 

of  the  filing  of  the  following 

agreementis)  under  the  Shipping  Act  of 

1984. 
Interested  parties  can  review  or  obtain 

cc^ies  of  agreements  at  the  Washington^ 

DC  offices  of  the  Commission,  800 

North  Capitol  Street,  N.W.,  Room  962. 

Interested  parties  may  submit  comments 

on  an  agreement  to  the  Secretary, 

Federal  Maritime  Commission. 

Washington,  DC  20573,  within  10  days 

of  the  date  this  notice  appears  in  the 

Federal  Register. 

Agreement  No.:  202-01137S-033. 

Titie:  Trans- Atlantic  Conference 
Agreement 

ftirties; 
AUantic  Container  Line  AB 
Cho  Yang  Shipphig  Co. .  Ltd. 
Sea-Land  Service,  Inc. 
A.P.  Moller-Maersk  Line 
PAD  Nedlloyd  B.V. 
Hapag-Lloyd  Container  Linie  GmbH 
Mediterranean  Shipping  Co.,  S.A. 
DSR— Senator  Lines 
Pol-Atlantic 
Orient  Overseas  Container  Line  (UK) 

Ltd. 
Transportacion  Maritime  Mexicans, 

S.A.  de  C.V. 
Neptune  Orient  Lines  Ltd. 
Hyundai  Merchant  Marine  Co.,Jjtd. 
PatO  Nedlloyd  Limited 
Nippon  Yusen  Kaisha 
Tecomar  S.A.  de  C.V. 
fianjin  Shipping  Co..  Ltd. 

Synopsis:  The  proposed  modification 
deletes  Hanjin  Shipping  Co.,  Ltd.  as  a 
party  at  midnight,  Ctecember  31, 1997; 
updates  and  revises  the  currency 
adjustment  factor  guidelines  for 
service  contracts;  continues 
individual  service  contracts  for  1998 
on  a  calendar  year  basis,  except  for 
seasonal  and  non-containerizable 
cargo  which  may  commence  and 
terminate  as  agreed;  and  deletes  all 
current  restrictions  applicable  to  the 
operations  in  the  trade  of  companies 
related  to  Agreement  parties. 

Agreement  No.:  203-011590. 

Title:  Gnipo  Libra-Nacional/TNX  Vessel 
Sharing  Agreement         • 

Parties: 
Compania  Maritima  Nacional 
TransroU  Navieras  Express,  Inc. 

Synopsis:  The  proposed  Agreement 
would  permit  the  parties  to  charter  or 
exchange  space  with  one  anothw.  to 
coordinate  their  vessel  schedules,  to 
interchange  equipment  and,  on  a 
non-binding  basis,  to  agree  on  rates  in 
the  trade  United  States  AUantic, 
Puerto  Ricen.  and  Virgin  Islands  ports 
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and  ports  in  Brazil,  Argentina, 
Uruguay,  and  Paraguay.  The  parties 
have  requested  a  shortened  review 
period. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  October  17. 1997. 
Jowph  C  PoUdag. 
Secretary. 
(FR  Doc.  97-27968  Filed  10-21-97;  8:45  am) 

MJJNG  COOC  ITSO-Ot-M 

FEDERAL  MARITIME  COMMISSION 

Oc— n  Freight  FoPMarder  Licansa; 
Appllcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  porsuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.Q  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
Non-Stop  Cargo,  Inc.,  8235  NW  56th 
Street,  Miami,  FL  33166,  Officers: 
Michael  A.  Foreman,  Jr.,  President. 
Marlene  Castro,  Vice  President 
Transports  P.  Fatten  Inc.,  149-23  182nd 
Street,  Jamaica.  NY  11413,  Officer 
Bruno  Torre,  Vice  President 
Scott  Container  Service,  Inc.,  9607 
South  Dearborn,  Detroit,  MI  48209, 
Officers:  Charles  H.  Scott,  President, 
Sheila  Pullen,  Vice  President 
Express  International  Incorporated. 
2248  Cornell  Drive,  Flower  Mound, 
TX  75028,  Officers:  Gary  L.  Elkins, 
President.  Detra  P.  Elkins.  Secretary 
Arrisco  International  Inc.,  1809  G  Cross 
Beam  Drive,  Charlotte,  NC  28217. 
Officers:  Sam  Arris,  Prt  sident.  Sherry 
JoUey,  Vice  President 
INBA  International,  Inc.,  3600  S.  State 
Road  7.  Suite  347,  Miramar.  FL  33023, 
Officer  Erett  HP.  Wallace,  President 

'     Dated:  October  16. 1997. 
foaepb  C  PbUdiig. 
Secretary. 
IFR  Doc.  97-27886  Filed  10-21-97;  8:45  am] 

MUJNQ  COOC  673IMH-M 


FEDERAL  MARITIME  COMMISSION 
Sunahlna  Act  Maating 

AGENCY  HOUMNO  THE  MEETMOFederal 

Maritime  Commission. 

TIME  AND  date:  10:00  A.M.,  October  20, 

1997. 


PI>CE:  800  North  Capitol  Street.  N.W.. 

Room  1000,  Washington.  D.C. 

STATUS:  Qosed. 

MATTER(8)  TO  BE  OONSIOEREO:  1.  Docket 

No.  96-20 — Port  Restrictions  and 

Requirements  in  the  United  States/Japan 

Trade. 

CONTACT  PERSON  FOR  MORE  MTORMATION: 

Joseph  C.  Polking,  Secretary,  (202)  523- 

5725. 

loMph^C  Polking, 

Secretary. 

[FR  Doc.  97-28167  Filed  10-20-97;  2:38  pm] 

BiujNQ  OQOE  sns-ei-M 


FEDERAL  RESERVE  SYSTEM 

Formatlona  of,  Acquiaitiona  by,  and 
Margara  of  Bank  Holding  ComiMnlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regalations  to  become  a  bank 
holding  company  andyor  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanlung  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  b^  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  14, 
1997. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  ACCairs 
Officer)  600  Adantic  Avenue,  Boston. 
Massachusetts  0  2 1 06-  2  204 : 

1.  North  Shore  Bancorp,  Peabody. 
Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  lOO 
percent  of  the  vodng  shares  of  North 


Shore  Bank,  Peabody,  Massachusetts,  (a 
Co-operative  Bank). 
B.  Federal  Reserve  Bank  of  Adanta 

(Lois  Berthaume.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303-2713: 

1.  Citizens  Effingham  Bancshares, 
Inc.,  Springfield,  Georgia;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Bank  of  Effingham,  Springfield,  Georgia 
(in  organization). 

2.  Covenant  Bancgroup,  Inc.,  Leeds, 
Alabama:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Covenant  Bank^ 
Leeds,  Alabama  (in  organization). 

J.  First  State  Financial  Corporation, 
Sarasota,  Florida;  to  become  a  bank 
holding  company  by  acquiring  57.3 
percent  of  the  voting  shares  of  First 
State  Bank,  Sarasota,  Florida  (formerly 
First  State  Bank  of  Sarasota). 

C  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1 .  States  Financial  Services 
Corporation,  Hales  Comers,  Wisconsin: 
to  acquire  100  percent  of  the  voting 
shares  of  Richmond  Bancorp,  Inc., 
Gumee,  Illinois,  and  thereby  indirecUy 
acquire  Richmond  Bank,  Richmond. 
Illinois. 

In  connecdon  with  this  applicaUon. 
Applicant  also  has  applied  to  acqiure 
Richmond  Financial  Services,  Inc., 
Richmond,  Illinois,  and  thereby  engage 
in  discount  brokerage,  insuranpe  agency 
activities  in  a  town  of  less  than  5,000. 
and  management  advisory  services, 
pursuant  to  §§  225.28(b)(7).  (b)(ll)  and 
(b)(6)(iii)  of  the  Board's  Regulation  Y, 
respectively. 

Board  of  Governors  of  the  Fedaral  Reserve 
System.  October  16. 1997. 
Jennifer  J.  Johoean, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-27899  Filed  10-21-97;  8:45  am) 
wuMQ  COM  m^ei-f 


FEDERAL  RESERVE  SYSTEM 

Notica  of  Proposata  to  Engage  In 
Pannisaible  Nont>anking  Activitiea  or 
to  Acquire  Companies  that  are 
Engaged  in  Parmiasible  Nonbanking 
ActivHIaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
direcdy  or  through  a  subsidUaiy  or  other 
company,  in  a  nonbanking  activity  that 
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is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  die  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Uidess  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  5, 1997. 

A.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63102- 
2034: 

1.  Area  Bancsharei  Corpdrdtion, 
Owensboro.  Kentucky:  to  acquire         .   ,, 
Seciirity  First  Network  Bank,  Atianta, ' 
Georgia,  and  thereby  indirecdy  acquire 
Solutions  by  Design.  Inc.  ("Solutions"), 
Atianta,  Georgia,  and  thereby  engage  in 
developing  and  providing  data 
processing  and  data  transmission 
services  tp  financial  institutions  for  usa» 
in  providing  products  and  services  over 
the  Internet,  pursuant  to  §.225.28(b)(14) 
of  the  Board's  Regulation  Y.  The 
acquisition  will  be  accomplished 
through  the  merger  of  Solutions  with 
and  into  Security  First  Technologies. 
Inc.,  Atianta,  Georgia,  a  wholly-owned 
subsidiary  of  Security  First  Network 
Bank. 

Board  of  Goveraora  of  the  Federal  Reserve 
System.  October  16, 1997. 
lanaifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-27898  Filed  10-21-97;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 
Sunahlna  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TME  AND  DATE:  11:00  a.m.,  Monday. 
October  27, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments.  (This  item  was 


originally  aimounced  for  a  closed 
meeting  on  October  6, 1997.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  begiiming  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
sdieduled  for  the  meeting. 

E)ated:  October  17. 1997. 
Jenntfer  f .  )okason. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-28072  Filed  l»rl7-97: 4'^7  pm) 
BIUMO  CODE  atlO-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tha  Secretary 

Notica  of  Interest  flata  on  Ovardua 
Dat>t8  >-».  ■ 

Section  30.13  of  the  Depiartment  of 
Health  and  Human  Services'  claiins 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasiuy  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitied  to  recovery. 
The  rate  generally  caimot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 


The  Secretary  of  the  Treasury  has 
certified  a  rate  of  13%%  for  the  quarter 
ended  September  30. 1997.  This  interest 
rate  will  remain  in  efiiect  imtil  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  October  16, 1997. 
George  Strader. 

Deputy  Assistant  Secretary,  Finance. 
(FR  Doc.  97-27887  Filed  10-21-97;  8:45  am] 
BHjjMQ  OOOC  line  01  M 


DEPARTMENT  OF  COMMERCE  . 

National  Ocaartic  and  Atmospharte 
Adminiatration 

DEPARTMENT  OF  THE  INTEf^lOR 

Fish  and  Wildlife  Sarvica 

Notica  of  Racaipt  of  Applicatlons(s)  for 
Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  nmrine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Ptotection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18  and  50  FR  216). 

Applicant:  American  Museimi  of 
Natural  History,  New  York,  NY.  USFWS 
PRT-831724  and  NMFS  876-1402. 

Permit  Type:  Import,  Re-import, 
Export,  and  Re-export  for  Scientific 
Research. 

Name  and  Number  of  Animals:  All 
Cetacea.  Piimipedia,  Sirenia.  marine 
and  sea  otters;  unspecified  amount. 

Stimmaiy  of  Activity  to  be. 
Authorized:  The  applicant  has  requested 
a  permit  for  the  import,  re-import, 
export  and  re-export  of  salvaged 
'material  from  all  species  of  Cetacea, 
Piimipedia,  Sirenia,  marine  and  sea 
otters  collected  worldwide  as  well  as  for 
samples  of  biopsy  tissue  collected  from 
living  specimens  for  the  purpose  of 
scientific  research.  Samples  are 
intended  for  disposition  in  the  museum 
collection  and  for  exchange  with  other 
scientific  institutions. 

Sottrce  of  Marine  Mammals:  Sedvage 
and  authorized  research  as  described 
above. 

Period  of  Activity:  Up  to  five  years 
from  issuance  date  of  the  permit,  if 
issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is  *  - 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  &e  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive.  Room  430.  Ariington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
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The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  oflnfonnation  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  October  16. 1997. 


Margarat' 

Chief,  Branch  of  Permits,  Office  of 
hkuiagement  Authority,  UJS.  Fish  and 
WUdlifeSeivica. 

Dated:  October  3. 1997. 
Ana  0.  Tafteah, 

Chief.  Pennits  and  Documentation  JDhacon, 
Office  of  Protected  Resources,.  National 
Marine -Fisheries  Service. 

[FR  Doc.  97-278a2  Filed  10-21-97;  S:45  am) 
iCaH43iQ-«-P 


OEPARTMENT  OF  THE  INTERIOft 

Q«otogtc«l  Survwy 

RcQiiMt  for  PubUc  Coinntwits  on 
kiformstton  Coltootion  To  S9 
Submmad  to  ttM  Offlco  of  Hionogomoirt 
and  Budget  tor  fWvtow  Undor  ttM 
Pipofwofti  Reduction  Act 

A  request  revising  and  extending  the 
collection  of  information  listed  beh>w 
will  be  submitted  to  the  OfBce  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C  Chapter  35). 
Copies  of  the  proposed  collection  of 
information  and  related  forms  may  Iw 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  requirement  should  be  made 
within  60  days  directly  to  the  Bureau 
Clearance  Officer,  U.S.  Geological 
Survey.  807  National  Center,  Raston.  VA. 
20192. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geolopal 
Survey  solicits  specific  public 
comments  regarding  the  proposed 
information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
oflnfonnation,  including  the  validity  of 
the  methodology  and  assumptions  tued; 

3.  The  utility,  quality,  ancl  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  niinimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Portland  and  Masonry  Cement. 

OMB  approval  number:  1028-NEW 
(Current  number  1032-0038). 

Abstmct:  Respondents  supply  the 
U.S.  Geological  Survey  with  data  on 
cement  production,  shipmen|||  and 
capacity,  as  well  as  consumption  of  raw  * 
materials.  This  information  will  be 
published  as  an  annual  report  fc .  use  by 
Government  agencies,  industry,  and  the 
^neral  public. 

Bureau  form  number:  6-1214-A. 

Frequency:  Annual. 

Description  of  respondents: 
Commercial  producers  and  importers  of 
Portland  and  masonry  cement 

Annual  Responses:  130. 

Annual  Burden  hours:  650. 

Bureau  clearance  officer  John  E. 
Cordyack,  Jr.,  703-64«-7313. 
John  H.  DeYo«a«,  Jr., 

Chief  Scientist,  Minerals  Information  Team. 
(FR  Doc  97-27891  Filad  10-21-97;  8:45  am] 
C0M4St»«.« 


DEPARTMENT  OF  THE  INTERIOR  ^ 

Si- 

BuTMu  of  Land  Managomont 
[AZ-«30-6440-A01S;  AZAR  036683] 

PulMc  Land  OidarNo.  72t2; 
Revocation  of  Secretarial  Order  Dated 
March  8. 1938;  Arizona 

AOatCV:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a 
Secretarial  order,  in  its  entirety,  as  to 
the  remaining  15  acres  of  public  land 
withdrawn  for  use  by  the  Federal 
Aviation  Administration.  The  land  is  no 
longer  needed  for  air  navigation 
purposes.  The  revocation  is  needed  to 
allow  conveyance  of  the  land  to  the  city 
of  Phoenix  for  airport  purposes.  The 
land  is  temporarily  closed  to  surface 
entry  and  minii^  due  to  the  pending 
conveyance.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  October  22. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Carol  Kershaw,  BLM  Arizona  State 
Office,  222  North  Central  Ave.,  Phoenix, 
Arizona  85004-2203,  60:-4 17-9235. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  March 
8. 1938.  which  withdrew  public  land  for 


Air  Navigation  Site  No.  118,  is  hereby 
revoked  in  its  entirety  as  to  the 
following  described  land: 

Gila  and  Salt  River  Meridian 

T.  1  N.,  R.  4  E., 
Sec.  a,  SWV«SW>ASWy4.  and 
W'/.SEV4SWV4SWV4. 

The  area  described  contains  15  acres  in 
Maricopa  County. 

2.  The  land  described  above  is  hereby 
made  available  for  conveyance  under 
Section  516  of  the  Airport  and  Airway 
Improvement  Act  of  1982,  49  U.S.C. 
2215  (1994). 

Dated:  October  0, 1997. 
Bob  Armstrong, 

Assistan  t  Secretary  of  the  Interit^. 
(FR  Doc.  97-27892  Filed  10--21-97;  8:45  an] 

aUMQ  OOOC  4S1l>-3»^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Htetortc  Places; 
Notification  of  Pending  Nominalteas 

Nominations  for  the  following    . 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
Obtober  11, 1997.  Pursuant  to  §60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box€7127,  Washington. 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  November  6. 
1997. 

Paal  LoslgDaa. 
Acting  Keeper  of  the  National  Reptter. 

Florida 

DadaCooBty 

Homestead  To%m  Hall,  (Homestead  MPS).  43 
N.  Krome  Ave.,  Homestead,  97001327. 

Duval  County 

Atlantic  National  Bank  Annex,  (Do%vntown 
Jacksonville  MPS),  118  W.  Adams  St. 
Jacksonville,  97001328. 

Martin  County 

Martin  County  Court  liousa.  Old.  80  E.  Ocean 
Blvd.,  Stuart,  97001329. 

Georgia 

Dodge  County 

Williamson  Mausoleum  at  Orphans 
Cemetery,  Orphans  Cemetery  Rd.,  )ct  of 
US  23  and  US  341,  Eastman  vicinity. 
97001331. 

Ridunond  County 

Liberty  Methodist  Church,  2040  Liberty 
Church  Rd.,  Hephzibah,  97001330. 
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Qiampaign  County 

Bailey— Rugg  Building,  219-225  N.  Neil  St, 

Champaign,  97001337. 
Building  at  201  North  Market  Street,  201  N. 

Market  St.,  Champaign,  97001335. 
Building  at  203-205  North  Market  Street, 

203-205  N.  Market  St.,  Champaign, 
-     97001336. 

FaltOB  County 

Vermont  Historic  District,  (Vermont,  Illinois 
MPS),  Roughly  bounded  by  Second,  Union, 
Fourth,  and  Liberty  Sts.,  Vermont 
97001334. 

Jo  Davieas  County 

Apple  River  Fort  Site.  0.25  mi.  ESE  of  )ct  of 
Mrytle  and  Illinois  Sts.,  Elizabeth  vicinity, 
97001332. 

White,  W.E.,  Building,  100  N.  Main  St. 
Stockton.  97001339. 

La  Salle  County 

Armour's  Warehouse,  Jet  of  William  and 
Bridge  SU.,  Seneca,  97001333. 

iJvingston  County 

Standard  Oil  Gasoline  Station,  (Route  66 
through  Illinois  MPS).  400  S.  West  St, 
Odell.  97001338. 

KENTUCKY 

Bouitmn  County 

Snow  Hill,  4100  Little  Rock— Jackstown  Rd.. 
Little  vicinity,  97001341. 

Boyle  County 

Bower  House,  (Boyle  MPS).  KY  34, 

Parksville,  97001367. 
Bright,  T.B.,  House  and  Farmstead,  (Boyle 

MPS),  KY  34. 1  mi.  E  of  Danville,  Danville 

vicinity,  97001356. 
Buster,  Nimrod  I.,  House  and  Farmstead, 

(Boyle  MPS),  0.2  mi.  E  of  Buster  Rd.,  0.1 

mi.  S  of  Mercer  County  Line,  Danville 

vicinity,  97001359. 
Caldwell,  Charles  W.,  House,  (Boyle  MPS). 

0.2  mi  N  of  ICY  34,  0.6  mi.  W  of  KY  127, 

Danville  vicinity,  97001361. 
Caldwell,  W.  Logan,  Farmstead,  (Boyle  MPS), 

Irvine  Rd.,  0.4  mi.  N  of  KY  34,  Danville 

vicinity,  97001368. 
Clifton  Road  Culvert,  (Boyle  MPS),  Clifton 

Rd.;0.6  mi.  N  of  KY  52.  Qifton  vicinity, 

97001375. 
Cutter,  Henry,  Houses,  (Boyle  MPS),  678  and 

690  Shelby  St.  Junction  City.  97001374. 
Gentry  House.  (Boyle  MPS),  KY  150,  0.4  mi. 

S  of  ICY  150  bypass,  Danville,  97001370. 
Granite  Hill  Farmstead,  (Boyle  MPS),  2570 

Lancaster  Rd.,  Danville  vicinity,  97001355. 
Grimes,  Willis,  House,  (Boyle  MPS),  8803  KY 

34.  Danville  vicinity,  97001362. 
Hutchings,  A.,  House,  (Boyle  MPS),  KY  S2. 

0.2  mi.  W  of  jet.  of  KY  590  and  ICY  52, 

Danville  vicinity,  97001353. 
Isaacs  House  and  Farmstead.  (Boyle  MPS). 

1195  Rawlings  Rd.,  Gravel  Switch  vicinity. 

97001366. 
Lazy  Acres  Farm,  (Boyle  MPS),  3910 

Hustonville  Rd.,  Danville  vicinity. 

97001372. 
McFerran  House,  (Boyle  MPS),  US  127,  0.2 

mL  S  of  KY  150,  Danville,  97001360. 


Mitchell,  James  P.,  House  and  Farmstead, 

(Boyle  MPS),  KY  34, 0.4  mi.  E  of  jet  of  KY 

34  and  iCY  1856.  Mitdullsbuig  vicinity.- 

97001349. 
Moore,  J.J.,  House.  (Boyle  MPS),  Jet  of  KY  34 

and  KY  1822,  Parksville  vicinity, 

97001369. 
Oldham,  Mary  Simpson,  House,  (Boyle  MPS). 

2907  Perryville  Rd..  Danville  vicinity. 

97001364. 
Purdom— Lewis-^utdiison  House,  (Boyle 

MPS),  Curtis  Rd.,  jet  of  Curtis  Rd.  and  N 

Rolling  Fork  R.,  Gravel  Switch  vicinity. 

97001351. 
Rosel  Hotel,  (Boyle  MPS),  Jet  of  Shelby  St 

and  White  Oak  Rd.,  Jimetion  City  vicinity, 

97001371. 
Salt  River  Road,  (Boyle  MPS),  Along  Salt 

River  Rd.,  Danville  vicinity,  97001350. 
Spears— Craig  House,  (Boyle  MPS).  0.1  mL 

W.  of  KY  33,  0.6  mi.  S  of  Spears  Ln.. 

Danville  vicinity,  97001358. 
Vanarsdale,  J.S.  and  Nannie,  House.  (Boyle 

MPS),  KY  52  in  Atoka.  Danville  vicinity, 

97001376. 
Vermillion  House  and  Farmstead,  (Boyle 

MPS).  378  Salt  lUver  Rd..  Danville  vicinity, 

97001373. 
WaUace,  J.S.,  House,  (Boyle  I4PS),  KY  34. 0.4 

mi  S  of  Mercer  County  Line.  Danville 

vicinity,  97001357. 
Wilson's  Sution,  (Boyle  MPS),  3750  Lebanon 

Rd.,  Danville  vicinity,  97001363. 
Worthington,  Charles  T.,  House,  (Boyle 

MPS),  0.3  mL  W  of  Bluegrass  Rd.,  0.6  mi. 

N  of  Gentry  Ln..  Danville  vicinity, 

97001365. 
Yeager.  Samuel,  House,  (Boyle  MPS),  KY 

590,  0.7  mi.  S  of  jet.  of  KY  52  and  KY  590, 

Danville  vicinity,  97001352. 

Breckinridge  County 

Iryington  Historic  District  Roughly  bounded 
by  CSX  trwJcs,  Third,  CaroUne  and  Wahiut 
SU.,  Irvington,  97001342. 

Magoffin  County 

Salyersville  Bank,  Jet.  of  W.  Maple  and  N. 
Church  Sts.,  Salyersville,  97001340. 

Nelson  County 

Mt  Broderick  Pullman  Lounge-Obe-Sleeping 

Car.  136  S.  Main  St.  New  Havan. 

97001345. 
Franlcfort  and  Cincinnati  Model  55  Rail  Car. 

136  S.  Main  St.,  New  Haven,  97001344. 
Louisville  and  Nashville  Combine  Car 

Number  665. 136  S.  Main  St,  New  Haven. 

97001343. 

Warren  County 

Horse  Shoe  Camp,  (US  31W  in  Warren  MPS), 
8241  Louisville  Rd.,  Bowling  Green 
vicinity,  97001346. 

MASSACHUSETTS 

Suffolk  County 

Allston  Congregational  Church,  31-41  Quint 
Ave.,  Boston.  97001377.    " 

MISSISSIPPI 

Choctaw  County 

Weir.  CoL  John,  House,  102  Ann  St.  Weir, 


PerryConnly 

Maimed  Bridge,  Maimed  Rd.  over  the  Leaf  R.. 
New  Augusta  vicinity,  97001379. 

MONTANA 

Lewis  and  Clark  County 

Wolf  Creek  Hotel,  Jet  of  Main  St  and 
Bissonnett  St,  Wolf  Creek,  97001381. 

Miaaonla  County 

Keith  and  Ross  Block,  (Missoula  MPS).  403 
N.  Higgins  Ave.,  Missoula,  97001382. 

NEVADA 

GhonJuU  County 

Foit  Churciiill  and  Sand  Springs  Toll  Road. 
Address  Restricted.  Fallon  vicinity, 
97001383. 

NEW  MEXICO 

Beraalillo  County 

Rte.  66,  state  maintained  ftom  Albuquerque 
to  Rio  Puerco,  (Route  66  through  New 
Mexico  MPS),  Rte.  66.  West  Central  exit  at 
1-40  to  the  Rio  Puerco  Bridge,  Albuquerque 
vicinity,  97001396. 

Cibola  County 

Rte  66,  state  maintained  hom  MeCartys  to 
Grants.  (Route  66  through  New  Mexico 
MPS),  Rte  66,  from  E  of  MeCartys  to  E  of 
Grants,  Grants  vicinity,  97001398. 

Rte.  66,  state  maintained  from  Milan  to 
Continental  Divide,  (Route  66  through  New 
Mexico  MPS),  Along  Rte.  66,  W  of  Milan 
to  Continental  Divide,  Continental  Divide.  . 
97001394. 

Mckinley  County 

Rte.  66,  state  maintained  from  lyanbito  to 
Rehobeth,  (Route  66  through  New  Mexico 
MPS),  Rta  66,  from  lyanbito  Interchange  at 
1-40  to  State  Police  Stn.  Rehobeth. 
Rehobeth,  97001397. 

Quay  County 

Rte.  66,  state  maintained  from  Montoya  to 
Cuervo,  (Route  66  through  New  Mexico 
MPS),  Along  Rte.  66.  from  W  of  Montoya 
to  Cuervo.  Cuervo,  97001395. 

Rte.  66,  state  maintained  from  San  Jon  to 
Tucumcari,  (Route  66  through  New  Mexico 
MPS),  Rte.  66,  from  E  of  San  Jon  to  E  of 
1-40  exit  at  Tucumcari,  San  Jon,  97001399. 

NEW  YORK 


97001378. 


I  County 

LeRoy  House  and  Union  Free  School,  23  E. 
Main  St,  Leroy,  97001388. 

Madison  County 

Smith,  Gerrit,  Estate,  Jet  of  Main  and  Nelson 
Sts.,  Peterboro,  97001386. 

Onondaga  County 

Plymouth  Congregational  Church,  232  E. 
Onondaga  St,  Syracuse,  97001384.  ^ 

Oswego  County 

Stillwater  Bridge,  Dam  Rd.  over  Salmon  R., 
StiU«rater  vicinity,  97001385. 

Saratoga  County 

Saratoga  Reformed  Church.  Old,  Jet.  of 
Burgoyne  and  Pearl  Sts.,  Schuylerville, 
97001387. 
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Tioga  County 

Wavely  Junior  and  Senior  High  School.  443 
Pennsylvania  Ave.,  Waverly,  97001389. 

SOUTH  DAKOTA 

Codington  Connty 

Citizena  State  Bank  of  Henry,  let.  of  Main  and 
2nd  Sts.,  Henry,  97001391. 

LawraoG*  County 

Toomey  House,  1011  Main  St,  Spearfish. 
97001390. 

Roberts  County 

Stavig,  Andrew  and  Mary,  House,  112  First 
Ave.  W,  Sisseton.  97001392. 

TEXAS 

Dallas  County 

Highland  Park  Shopping  Village,  Jet.  of 
Preston  Rd.  and  Mockingbird  Ln., 
Highland  Park.  97001393. 

VnCINIA 

Fauquier  County 

Burrland  Farm  Historic  District,  Burrland 
Ln..  Middleburg  vicinity,  97001406. 

Number  18  School  in  Marshall.  Jet.  of  VA  55 
and  VA  022,  Marshall  vicinity,  97001405. 

Loudoun  County 

Rod  Fox  Inn.  2'E.  Washington  St. 
Middleburg.  97001403. 

Northnmberlaad  County 

Academy.  The,  Jet  of  Main  St  and  St 
Stephen's  Ln..  Heathsville.  9700140a 

lockhridge  County 

Natural  Bridge.  Jet  of  VA  11  and  VA  130. 
Natural  Bridge  vicinity.  97001401. 

Danvilk  Independent  City 

Hdfarook— Rots  Street  Historic  District. 
Roughly  bounded  by  Holbrook.  Ross.  Gay. 
and  Maury  SU..  Danville.  97001404. 

Norfolk  Indepndent  City 

Poplar  Hall.  400  Stuart  Cir..  Norfolk. 
97001402. 

WASHINGTON 

King  County 

Thornton.  William  Harper,  House.  (Bethel 
MPS),  17424  9Sth  Ave,  NE.  BothaU, 
t7001408. 

LiwiiCoualy 

Chehalis  Downtown  Ifistoric  District 
(Chahalis  MPS).  Roughly  bounded  by  Park, 
and  Front  Sts.,  Washington  and  Cascade 
Aves..  Chehalis.  97001407. 

WBST  VIRGINIA 


iCwuaty 

NIcholU  House  and  Woolen  Mill  Site.  WV 
67,  Wallsburg-Bethany  Pike,  overlooking 
BufEdo  Cr..  WeUsburg.  9700141ft. 

CdMl  Corny 

West  Virginia  Colored  Children's  Homo.  3353 
US  60.  Huntington.  97001413. 


Greenbrier  County 

Meadow  River  Lumber  Building,  US  219  S. 
State  Fair  of  West  Virginia.  Fairlea, 
97001411. 

Kanawha  County 

Coal  River  Locks,  Dams,  and  Log  Booms 
Archeological  District,  Address  Restricted, 
Alum  Creek  vicinity,  97001417. 

Ohio  County 

La  Bella  Iron  Works,  Jet.  of  31st  and  Wood 
Sta..  Wheeling.  97001415. 

Randolph  County 

Warfield— Dye  House.  318  Bu&do  St.  Elkins. 
97001412. 

Upshur  County 

Fidler's  Mill.  Heaston  Ridge  Rd..  Arlington. 
97001414. 

WISCONSIN 

La  Qroaae  County 

Cass  and  King  Street  Residential  Historic 
District.  Roughly  bounded  by  State.  S.  21st. 
and  Madison  Sts.,  and  West  Ave.  S,  La 
Crosse.  97001410. 

WaukMlia  County 

Freewill  Baptist  Church.  19750  W.  National 
Ave.,  New  Berlin,  97001409. 

(FR  Doc  97-27951  Filed  10-21-97;  8:45  am) 


INTERNATIONAL  TRADE 
COMMISSION 

[InvutiQMions  No*.  731-TA-7«9-7«6 
(Final)] 

Cariain  Steel  W\n  Rod  From  Canada, 
Qemtany,  Trinidad  and  Tot»ago,  and 
Venezuela 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
antidumping  investigations. 


The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  filial 
phase  of  antidumping  investigations 
Nos.  731-TA-763-766  (Final)  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C  §  1673d(b))  (the  Act)  to 
detwmine  whether  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-Cair-value  imports 
from  Canada.  Germany.  Trinidad  and 
Tobago,  and  Venezuela  of  certain  steel 
wire  rod.  provided  for  in  subheadings 
7213.91.  7213.99.  7227.20.  and  7227.90 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

For  further  information  concerning 
the  coaduct  of  this  phase  of  the 
investigations,  bearing  procedures,  and 


rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207),  as 
amended  by  61  FR  37818.  July  22,  1996. 
EFFECTIVE  DATE:  September  29. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-205-3185),  Office  of  - 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background. — ^The  final  phase  of 
these  investigations  is  being  scheduled 
as  a  result  of  affirmative  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  certain  steel 
wire  rod  from  Canada,  Germany, 
Trinidad  and  Tobago,  and  Venezuela  are 
being  sold  in  the  United  States  at  less 
than  Cair  value  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C. 
§  1673b).  The  investigations  were 
requested  in  petitions  filed  on  February 
26,  1997,  by  Cotmecticut  Steel  Corp., 
Wallingfbrd,  CT;  Co-Steel  Raritan,  Perth 
Amboy,  NJ;  GS  Industries,  Inc., 
Georgetown.  SC;  Keystone  Steel  &  Wire 
Co.,  Peoria.  IL;  North  Star  Steel  Texas. 
Inc.,  Beaumont,  TX;  and  Northwestern 
Steel  &  Wire,  Sterling,  IL. 

Participation  in  the  investigations  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and.  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  these 
investigations  as  parties  should  have 
filed  an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  October  16. 1997, 
hearing  date  applicable  to  these 
investigations  and  to  the  related 
countervailing  duty  investigations  on 
certain  steel  wire  rod  from  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Venezuela  (invs.  Nos.  701-TA-368-371 
(Final)).  A  party  that  filed  a  notice  of 
appearance  during  the  preliminary 
phase  of  the  investigations  need  not 
have  filed  an  additional  notice  of 
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appearance  during  this  final  phase.  The 
Secretary  will  maintain  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  the  final  phase  of  these 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  was  made  no  later  than  21 
days  prior  to  the  October  16,  1997, 
hearing  date.  Authorized  applicants 
must  represent  interested  i>artie8,  as 
defined  by  19  U.S.C.  §  1677(9),  who  are 
parties  to  the  investigations.  A  party 
granted  access  to  BPI  in  the  preliminary 
phase  of  the  investigations  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Written  submissions. — On  February 
24, 1998,  the  Commission  will  make 
available  to  parties  any  supplementary 
information  on  which  they  have  not  had 
an  opportunity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  Mar(±  3, 1998. 
Final  comments  must  not  contain  new 
facttial  information  and  must  otherwise 
comply  with  section  207.30  of  the 
Commission's  rules,  except  that  the 
Commission  has  determined  to  waive 
the  page  limit  and  permit  final 
comments  not  exceeding  25  pages.  All 
written  submissions  must  conform  with 
the  provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Conunission's 
rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  docimient  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  eitha  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  October  15. 1997. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  97-27937  Filed  10-21-97;  8:45  am) 

aaUNO  CODE  7020-W-P 


INTERNATIONAL  TRADE 
COMMISSION 

PnvMtigation  Na  701-TA-468-371  (FkiaQ] 

in  the  Matter  of  Certain  Steel  Wire  Rod 
From  Canada,  Germany,  Trinidad  and 
TolMgo,  and  Venezuela;  Notice  of 
Commisaion  Determination  to  Conduct 
a  Portion  of  the  Hearing  in  Camera 

AOaiCY:  U.S.  International  Trade 
Commission. 

ACTKM:  Closure  of  a  portion  of  a 
Commission  hearing  to  the  public. 


Upon  request  of  a  respondent 
in  the  above-captioned  final 
investigation,  the  Commission  has 
unanimously  determined  to  conduct  a 
portion  of  its  hearing  scheduled  for 
October  16, 1997  in  camera.  See 
Commission  rules  207.23(d),  201.13(m) 
and  201.35(b)(3)  (19  CFR  207.23(d), 
201.13(m)  and  201.35(b)(3)).  The 
remainder  of  the  hearing  will  be  open  to 
the  public.  The  Commission 
unanimously  has  determined  that  the 
seven-day  advance  notice  of  the  change 
to  a  meeting  was  not  possible.  See 
Commission  rule  201.35(a),  (c)(1)  (19 
CFR  §  201.35(a).  (c)(1)). 

FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  H.  Fine,  Esq.,  Office  of  the 
General  Coimsel.  U.S.  International 
Trade  Commission.  500  E  Street,  S.W., 
Washington,  D.Q  20436,  telephone  202- 
205-3092.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMBITARY  INFORMATION:  The 
Commission  believes  that  the 
respondents  have  justified  the  need  for 
a  closed  session.  A  fuU  discussion  of 
information  relating  to  the  domestic 
industry's  production  levels  and 
profitability,  the  occurrence  of 
underselling  and  the  effect  and  degree 
of  domestic  production  outages  can  only 
occur  if  a  portion  of  the  hearing  is  held 
in  camera.  Because  much  of  this 
information  is  not  publicly  available, 
any  discussion  of  issues  relating  to  this 
information  will  necessitate  disclosure 
of  business  proprietary  information 
(BPI).  Thus,  such  discussions  can  only 
occur  if  a  portion  of  the  hearing  is  held 
in  camera.  In  making  this  decision,  the 
Commission  nevertheless  reaffirms  its 


belief  that  whenever  possible  its 
business  should  be  conducted  in  public. 

The  hearing  will  include  the  usual 
public  presentations  by  petitioner  and 
by  respondents,  with  questions  from  the 
Commission.  In  addition,  the  hearing 
will  include  an  in  camera  session  for  a 
presentation  that  discusses  only  the 
financial  data  submitted  and 
information  on  bids  for  individual 
projects  and  for  questions  frx>m  the 
Commission  relating  to  the  BPI, 
followed  by  an  in  camera  rebuttal 
presentation  by  petitioners.  For  any  in 
camera  session  the  room  will  be  cleared 
of  all  persons  except  those  who  have 
been  granted  access  to  BPI  under  a 
Commission  administrative  protective 
order  (APO)  and  are  included  on  the 
Commission's  APO  service  list  in  this 
investigation.  See  19  CFR  201.35(b)(1), 
(2).  The  time  for  the  parties' 
presentations  and  rebuttals  in  the  in 
camera  session  will  be  taken  from  their 
respective  overall  allotments  for  the 
hearing.  All  persons  planning  to  attend 
the  in  camera  portions  of  the  HtM^ring 
should  be  prepared  to  present  proper 
identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  CFR  201.39)  that,  in  her  opinion, 
a  portion  of  the  Commission's  hearii^  in 
Certain  Steel  Wire  Rod  from  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Venezuela,  Inv.  Nos.  701-TA-368-371 
(Final)  may  be  cloaed  to  the  public  to  prevent 
the  disclosure  of  BPI. 

By  order  of  the  ComBiission. 

Issued:  October  IS,  1997. 
Donna  K.  Koehnke, 
Secretmy. 
(FR  Doc.  97-27939  Filed  10-21-07;  8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  337-TA-9I1] 

In  the  Matter  of  Certain  Toothbrushes 
and  the  Packaging  Thereof;  Notice  of 
Issuance  of  Umitad  Exclusion  Order 

AGBICY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hmeby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  in  the  above-captioned 
investigation. 

FOR  FURTHER  MFORMATKM  CONTACT:  Tim 
Yaworski.  Esq..  Office  of  the  General 
Coiusel.  U.S.  International  Trade 
Commission,  telephone  202-205-3096. 
SUPPLBiBITARY  MFORMATK>N:  The 
authority  for  the  Commission's 
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detenninatioD  is  contained  in  section 
337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.50  of  the  Commission's 
Rules  of  Practice  and  Pnx:edure  (19  CFR 
210.50). 

The  Commission  instituted  this 
investigation  on  November  22. 1996. 
based  on  a  complaint  filed  by  The 
Procter  &  Gamble  Company  (P&G) 
concerning  allegations  of  unfair  acts  in 
violation  of  section  337  in  the 
importation  and  sale  of  certain 
toothbrushes  covered  by  U.S.  Letters 
Patent  Des.  328.392.  The  complaint,  as 
amended,  also  alleged  copyright 
infringement  by  certain  respondents, 
but  those  allegations  were  subsequently 
withdrawn  from  the  investigation. 

The  Commission  found  Snummi 
Enterprise  Co.,  Ltd  (Shimimi)  and 
Shumei  Industrial  Co.,  Ltd.  (Shimiei)  in 
violation  of  section  337  and  found 
Giftline  International  Corporation 
(Giftline)  in  default  for  &ilure  to 
respond  to  the  complaint  and  notice  of 
investigation. 

On  July  2, 1997,  the  presiding 
administrative  law  judge  (ALJ)  issued  a 
recommended  determination  (RD)  on 
the  issues  of  remedy  and  bonding  for 
respondents  Shummi  and  Shumei.  The 
ALJ  recommended  a  limited  exclusion 
order  and  a  bond  in  the  amount  of  100 
percent  of  entered  value  during  the  60- 
day  Presidential  review  period. 

On  August  20. 199Z.  the  Commission 
published  a  notice  requesting  written 
submissions  on  the  issues  of  remedy, 
the  public  interest,  and  bonding.  The 
Commission  investigative  attorney  and 
complainant  P&G  filed  submissions  on 
these  issues,  essentially  concurring  with 
the  ALJ's  recommendations  as  to 
Shumei  and  Shununi  and  arguing  for 
the  same  remedy  and  bond  to  apply  to 
Giftline.  No  other  submissions  wen 
filed. 

Having  reviewed  the  record  in  this 
investigation,  including  the  p>arties' 
written  submissions,  the  Commission 
determined  that  the  appropriate  form  of 
relief  is  a  limited  exclusion  order 
prohibiting  the  unlicensed  entry  of 
infringing  toothbrushes  that  are 
manufactured  abroad  by  or  on  behalf  of 
Shummi,  Shumei,  or  Giftline.  The 
Commission  further  determined  that  the 
public  interest  factors  enumerated  in 
subsection  337(d)  do  not  preclude 
issuance  of  the  limited  exclusion  order, 
and  that  the  bond  during  the 
Presidential  review  period  shall  be  in 
the  amount  of  one  hundred  (100) 
percent  of  the  entered  value  of  the 
articles  in  question. 

Copies  oi  the  Commission's  order,  the 
public  version  of  the  Commission's 
opinion  in  support  thereof,  and  all  other 


nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C.  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

Issued:  October  15. 1997. 

By  order  of  the  Couunission. 
DoBBB  R.  Koehnke, 
Socntaiy. 

(FR  Doc.  97-27938  Filed  10-21-97;  8:45  am] 
MJJNG  COOC  T«»-0«-# 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcwnent  Administration 

importation  of  Controiled  Sulratances; 
Notica  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  imder  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  Cor 
the  bulk  manufacture  of  the  substance 
cm  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1301.34  of  Tide  21,  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  June  6, 1997.  Arenol 
Corporation,  189  Meister  Avenue, 
Somerville,  New  Jersey  08876,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administnition  to  be 
registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Dmq 


(1105) 
Ptienytacetone  (8501)  


Schedule 


The  firm  plans  to  import  the  listed 
controlled  substances  to  manufacture 
pharmaceutical  products. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufactiu^r  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 


accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate.  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  D.C 
20537.  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  November  21,  1997. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34  (b),  (c),  (d).  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975),  all  applicants  for 
registration  to  import  basic  classes  of 
any  controlled  substances  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator r  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a).  and  21 
CFR  1301.34  (a),  (b).  (c).  (d).  (e).  and  (Q 
are  satisfied. 

Dated:  October  7. 1997. 
)oluiH.Kii«. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Ooc.  97-27894  FUed  10-21-97: 8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Contrdlad 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  September 
10,  1997,  Norac  Company,  Inc.,  405  S. 
Motor  Avenue,  Azusa.  California  91702. 
made  application  to  the  Drug 
Enforceifient  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
tetrahydrocannabinols  (7370)  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  manufacture 
medication  for  the  treatment  of  AIDS 
wasting  syndrome  and  as  an  antiemetic. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 


Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
December  22. 1997. 

Dated:  October  3. 1997. 

Deputy  Assistant  Administrator,  Office  df 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  97-27895  Piled  10-21-97;  8:45  am] 

,  HLLMQ  CODE  MtO-Oft-M 


DEPARTMENT  OF  JUSTICE 

urug  cnfofcafneni  Aominisu  anun 

Manufacture  of  Controllad  Subatancaa; 
NoUoc  of  AppHcation 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  August  4. 
1997.  Novartis  Pharmaceuticals  Corp.. 
Attn:  Compliance.  East  Hanover.  556 
Morris  Avenue.  Summit.  New  Jersey 
07901,  made  apptication  by  renewai  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  Schedule  II 
controlled  substance  methylphenidate 
(1724). 

The  firm  plans  to  manufacture  tl» 
finished  product  for  distributioa  to  its 
customers. 

Any  other  such  applicant  and  any 
.person  who  is  presentiy  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  rcnstration. 

Any  such  comments  or  o^ections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington.  DC.  20537,  Attention:  DEA 
Federal  Register  Representative  (OCR). 
and  must  be  filed  no  later  than 
December  22. 1997. 

Dated:  Octobn  6. 1997. 
lakntLIOtg. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  DragEnforcemetd 
Administration. 

(FR  Doc  97-27896  Fikd  10-21-97;  8:45  am] 
>  COM  4«i«-a»4i 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcament  AdmMalration 


(CFR),  this  is  notice  that  on  September 
10. 1997,  Nycomed,  Inc.,  33  Rivwside 
Avenue,  Rensselaer,  New  Yorii^  12144, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
meperidine  (9230)  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  aumufacture  bulk 
product  for  distribution  to  its  customers. 

Any  other  sudi  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  conunents  en-  ejections 
may  be  addressed,  in  quintuplicate.  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
&iforcement  Administration.  United 
States  Department  of  Justice. 
Washington,  D.C  20537,  Attention:  DEA 
Federal  Register  Representative  (OCR), 
and  must  be  filed  no  later  than 
December  22, 1997. 

Dated:  October  3. 1997. 
John  H.  Kii^ 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  DrugBitfoKement 
Administration. 

(FR  Doc.  97-27897  Filed  10-21-97;  8:45  am] 
OOOE  4«ie-o»-« 


NoHoaofApplicadoti 

Pursuant  to  Section  13ei.33(a)  of  Tide 
21  ol  the  Code  of  Federal  Regulations 


DEPARTMENT  OF  LABOR 

Offica  of  tlia  SacraCaiy 

Adviaory  Council  on  Emptoyae  WeWare 
and  Pension  BanafK  Plana;  Reopening 
and  Extending  ttw  Tkna  for  Raoalpt  of 
Nominaliona  for  Vacandas  Until 
November  7, 1997 

Section  512  of  the  Emplojree 
Retirement  Income  Security  Act  of  1974 
(ERISA),  88  Stat  895.  29  U.S.C  1142. 
provides  for  an  "Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans"  (the  Council),  to  consist  of  15 
members  to  be  appointed  hy  the 
Secretary  of  Labor  (the  Secretary)  as 
fi^ows:  Three  representatives  of 
employee  organizations  (at  least  oaa  of 
whom  shall  be  representative  of  an 
organization  wdiose  members  are 
participants  in  a  multiemployer  plan); 
three  representatives  of  employers  (at 
least  one  of  whom  shall  be 
representative  of  employers  maintaining 
or  contributing  to  multiemployer  plans); 
one  representative  each  &x>m  the  fields 
of  insurance,  corporate  trust,  actuarial 
counseling,  investment  counseling, 
investment  nunagement  and 
accounting:  and  three  representatives 
from  the  general  public  (one  of  whom 
shall  be  a  person  representing  those 


receiving  benefits  from  a  pension  plan). 
No  more  than  eight  members  of  the 
Councal  shall  be  members  of  the  same 
political  party. 

Members  shall  be  qualified  to 
appraise  the  programs  instituted  under 
ERISA.  Appointments  are  for  terms  of 
three  years.  The  prescribed  duties  of  the 
Coimcil  are  to  advise  the  Secretary  widi 
respect  to  the  carrying  out  of  his  or  her 
functions  under  ERISA,  and  to  submit  to 
the  Secretary,  or  his  or  her  designee, 
recommendations  with  respect  thereto. 
The  Council  will  meet  at  least  four 
times  each  year,  and  recommendations 
of  the  Coimcil  to  the  Secretary  will  be 
included  in  the  Secretary's  ■nmial 
report  to  the  Congress  cm  ERISA. 

The  terms  of  five  members  of  die 
Cotmcil  expire  Friday.  November  14, 
1997.  The  groups  or  fields  represented 
are  as  follows:  employee  organizations' 
(multiemployer  plans),  investment 
counseling,  actuarial  counseling, 
en^)loyers  and  the  gmieral  public 
(poisioners).  In  addition,  this  year 
naminations  also  are  being  sought  for 
individuals  interested  in  an 
appoiirtment  to  fill  one  year  of  an 
unexpired  three-year  term  of  a  council 
member  who  died  while  serving  on  the 
CoundL  That  uneiqured  term  calls  Cor 
naming  an  employee  organization 
(multiemployer)  representative. 

Accordingly,  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  to  represent  any 
of  the  groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 
recommendations  to  Sharon  Morrissey, 
Executive  Secretary,  ERISA  Advisory 
Council.  Frances  Perkins  Building,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Suite  N-5677, 
Washington.  D.C.  20210.  This  notice  is 
being  issued  to  reopen  and  further 
extend  the  period  in  which 
rscommendations  can  be  delivered  or 
mailed.  The  new  date  foi  receipt  of 
reconunendations  is  on  or  before 
November  7, 1997.  Nomiaations  for  a 
partictdar  category  of  membership 
should  come  from  organizations  or 
individuals  within  that  cat^oiy.  A 
summary  of  the  candidate's 
qualifications  should  be  included  wiA 
the  nomination. 

Signed  at  Washington.  D.C  this  16  day  of 
October,  1997. 


Assislaat  Sectetmy  of  Labor,  Pension  and 

Welfim  Benefits  Administration. 

[FR  Ooc.  97-27958  FiUd  10-21-97;  8:45  an] 
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DEPARTMENT  OF  LABOR 

Ponsion  snd  Wdfira  DMMfils 
Administration 

Working  Group  on  Studying  tho  Marits 
of  Oollned  ContritHJtion  vs.  Defined 
BonoAt  Plans,  Advisory  Council  on 
Empioyaa  Walfare  and  Pansion 
Banafits  Plans:  Notica  of  Moating 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C  1142.  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  Working  Croup  established  to 
Study  the  MeriU  of  £)efined 
Contribution  vs.  Defined  Benefit  Plans 
With  an  Emphasis  on  Small  Business 
Concerns  will  hold  a  public  meeting  on 
Niovemlier  12, 1997  in  Conference 
Center  C-S521.  Seminar  Room  4.  U.S. 
Department  of  Labor  Building,  Second 
and  Constitution  Avenue.  NW. 
Washington.  O.C  20210. 

The  purpose  of  the  open  meeting, 
which  will  run  horn  9:30  a.m.  until 
approximately  noon,  is  for  Working 
Group  members  to  finish  its  final  report 
to  the  Council  on  the  issue,  particularly 
as  to  the  formation  of  defined  benefit 
plaixs  for  small  businesses. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  on  or 
before  October  30.  1997.  to  Sharon 
Morrissey.  Executive  Secretary,  ERISA 
Advisory  Council.  U.S.  Department  of 
Labor.  Room  N-5677.  200  Constitution 
Avenue.  NW,  Washington. DC.  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  on  Studying  the  Merits 
of  Defined  Contribution  vs.  Defined 
Contribution  Plans  With  an  Emphasis 
on  Small  Business  Concerns  should 
forward  their  request  to  the  Executive 
Secretary  or  telephone  (202)  219-8753. 
Oial  presentations  will  be  limited  to  10 
minutes,  time  permitting,  but  an 
extended  written  statement  may  be 
submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  October  30.  at  the  address 
indicated  in  this  notice.       "    « 

Organizaf!ons  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  acc^ted  and  included  in  the 
record  of  the  meeting  if  received  oaor 
before  October  30. 


Signed  at  Washington.  D.C  this  15th  day 
of  October.  1997. 

OfaaaBerg, 

Assistant  Secretary.  Pension  and  Welfare 

Benefits  Administration. 

[FR  Doc.  97-27954  Filed  10-21-«7:  •:4S  ami 
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DEPARTMENT  OF  U^BOR 

f*anaton  and  Watfara  Banafits 
Administration 

Wortdng  Qroup  Studying  Empioyar 
Asssts  In  EfUSA  Employar^ponsorad 
Plans.  Advisory  Cour>cll  on  Empioyaa 
Walfara  and  Panaion  Banafits  Plans; 
Notica  of  Maating 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C  1142.  a  publii^  meeting  will  be 
held  on  November  12.  1997  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  Worlung 
Group  studying  Employer  Assets  in 
ERISA  Employer-Sponsored  Plans. 

The  purpose  of  the  open  meeting, 
which  will  run  from  1:00  p.m.  until 
approximately  3:30  p.m.  in  Conference 
Center  C-5521.  Seminar  Room  4.  U.S. 
Department  of  Labor  Building.  Second 
and  Constitution  Avenue  NW, 
Washington.  D.C  20210,  is  for  Working 
Croup  members  to  finish  their  report  to 
the  Council  on  employer  assets  in 
ERISA  employer  assets  in  ERISA 
employer-sponsored  plans. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  working  group's  topic  by  submitting 
20  copies  on  or  before  October  30,  1997, 
to  Sharon  Morrissey,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Room  N- 
5677.  200  Constitution  Avenue.  NW. 
Washington.  D.C  20210.  Individuals  or 
representatives  of  oiganizations  wishing 
to  address  the  Working  Group  on 
Empioyar  Aaaels  in  ERISA  Employer- 
Sponsored  Plans  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-4753.  Onl 
presentations  will  be  limited  to  10 
minutes,  time  permitting,  but  an 
extended  written  statement  may  be 
submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  October  30. 1997.  at  the 
address  indicated  in  this  notice. 
Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 


will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  30. 

Signed  at  Washington,  D.C  this  15  day  of 
October,  1997. 

Olena  Ber^, 

Assistant  Secretary,  Pemsion  and  Walfan 

Benefits  Administration. 

(FR  Doc.  97-27955  Filed  10-21-97;  8:45  am| 

■KXiNQ  cooe  4aia-a»-M 


DEPARTMENT  OF  LABOR 

Pansion  and  Waitara  Banafits 
Administration 

Working  Group  Studying  Soft  Dollar 
Arrangamants  and  Commission 
Racaptura,  Advisory  CourKil  on 
Empioyaa  Walfara  and  Pansion 
Banafits  Plans;  Notica  of  Maating 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C  1142,  a  public  meeting  will  be 
held  November  13.  1997  of  the  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefit  Plans  Working  Group 
formed  to  study  Soft  Dollar 
Arrangements  and  Commission 
Recapture. 

The  session  vn^l  take  place  in 
Conference  Center  G-S521 .  Seminar 
Room  4,  U.S.  Department  of  Labor 
Building.  Second  and  Constitution 
Avenue.  NW.  Washington,  DC.  20210. 
The  purpose  of  the  open  meeting,  whick 
will  run  from  9:30  ajs.  to 
approximately  noon,  is  for  working 
group  meml)ers  to  finish  their  final 
report  to  the  Council. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  specific  topic  by  submitting  20 
copies  on  or  before  Octotier  30,  1997.  to 
Sharon  Morrissey,  Executive  Secretary. 
ERISA  Advisory  Council.  U.S. 
Department  of  Labor.  Room  N-5677. 
200  Constitution  Avenue,  NW, 
Washington.  DC  20210.  Individuals  or 
representatives  of  organizations  wishing 
to  address  the  Working  Group  on  Soft 
Dollar  Arrangements  and  Commission 
Recapture  should  forward  their  request 
to  the  Executive  Secretary  or  telephone 
(202)  219-8753.  Oral  presentations  will 
be  limited  to  10  minutes,  time 
permitting,  but  an  extended  written 
statement  may  be  submitted  for  the 
record.  Individuals  with  disatnlities. 
who  need  sfwcial  accommodations, 
should  contact  Sharon  Morrissey  by 
October  30,  at  the  address  indicated  in 
this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
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such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Pap>ers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  recmved  on  or 
before  Octol>er  30. 

Signed  at  Washington.  D.C  this  IStfa  day 
of  October.  1997. 

dena  Beig, 

Assistant  Secretary,  Pension  and  Wdfare 

Benefits  Administration. 

(FR  Doc.  97-27956  Filed  10-2-97;  8:45  am) 


DEPARTMENT  OF  LABOR 

Pansion  and  tWalfaia  BenefUs 
Administration 

100th  Full  Meeting  of  the  Advisory 
CouncM  on  Empl^rae  Welfare  and 
Pension  Benefits  Plans;  Notice  of 

Pursuant  to  the  authority  ctmtaiasd  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  the  100th  public  meeting 
will  be  held  November  13. 1997  of  the 
.Advisory  Council  on  Employee  Wel£ue 
and  Pension  Benefit  Plans. 

The  session  will  take  place  in  the 
Secretary's  Conference  Room  S-2508, 
U.S.  Department  of  Labor  Building. 
Second  and  Constitution  Avenue,  NW, 
Washington,  D.C.  20210.  The  purpose  of 
the  open  meeting,  which  will  nua  &om 
1:00  p.ia.  until  approximately  2:30  p.m., 
is  for  woridjpg  group  chairs  and  vice 
chairs  to  present  their  groups'  final 
reports  and  reconunendations  of  the 
year  to  the  full  Council  for  its  action  on 
their  findings  and/or  acceptance  before 
the  reports  and  recommendations  are 
oCBcially  forwarded  to  the  Secretary  of 
Labor.  The  meeting  also  will  provide  the 
opportunity  for  an  update  on  activitiei 
of  the  Pension  and  Welfare  Benefits 
Administration  by  the  Assistant 
Secretary  of  that  organization  and  for  a 
formal  ceremony  of  appreciaticm  for 
outgoing  members  of  the  CoundL 

MemhiBrs  of  the  public  are  encoun^ed 
to  file  a  written  statement  pertaining  to 
the  Council's  specific  topics  for  the  year 
by  subnitting  20  copies  on  or  before 
October  30. 1997,  to  Sharon  Morrissey. 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Depautment  of  Labor, 
Room  N-5677,  200  Constitution 
Avenue.  NW.  Washington,  O.C.  20210. 
Individuals  or  representatives  of 
organizati(ms  wishing  to  address  the 
Council  should  forward  their  request  to 
the  Executive  Secretary  or  telephone 
(202)  219-8753.  Oral  presentati(HU  will 
be  limited  to  10  minutes,  time 
permitting,  but  an  extended  written 


statement  may  be  submitted  for  the 
record.  Individuals  with  disabilities, 
who  need  special  accommodations, 
should  contact  Sharon  Morrissey  by 
October  30,  at  the  address  indicated  in 
this  notice. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenfy  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  30. 

Signed  at  Washington.  D.C  this  15th  day 
of  October.  1997. 
Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfan 

Benefits  Administration. 

[FR  Doc  97-27957  Filed  10-21-97;  8:45  am] 

■usncooeisM 


NUCLEAR  RBIULATORY 


(Deehsl  Nea.  50-388  and  50-3701 

Duiw  Energy  Corporation;  Notioe  of 
ConaMaration  of  Issuance  of 
Amendments  to  FaciHty  Operating 
Licenses.  Proposed  No  Significant 
Hamds  Consideration  DeteuiiinaHon, 
and  Opponunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-9 
and  NI»f-17  issued  to  Duke  Energy 
Corporation  (the  licensee)  for  operation 
of  the  McGuin  Nuclear  Nation,  Units  1 
and  2.  located  in  Mecklenburg  County. 
North  Carolina. 

The  proposed  amendments  would 
revise  Technical  Specification  Table 
3.3-4,  "Engineered  Safety  Features 
(ESF)  Actuation  System  Instrument  Trip 
Setpoints."  Specifically,  the 
amendments  would  support  the 
r^lacement  of  the  three  safsty-related 
wide  range  level  instnimmts.  The  ESF 
trip  setpoint  for  the  refueling  water 
automatic  switch  over  to  recirculatimi 
would  be  revised  to  account  for  th» 
difiierence  in  instrument  uncertainty 
associated  with  wide  range  level 
instruments  and  provide  additional 
operator  response  time  margin. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 


significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  diis  means  that  operaticm  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Fim  Standard 

Operation  of  the  CKdlity  in  accordance 
with  the  proposed  amendment  wrill  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  aocident 
previously  evaluated. 

Probability 

The  FWST  fRafiieiing  Water  Stoi^e  Tank) 
and  its  associated  instrumentation  are  not 
considered  accident  initiators.  The 
instrumentation  change  is  £rom  •  narrow 
range  type  instrument  to  a  wide  range  type 
instrument.  A  ^lure  of  either  type  of 
instrument  could  resiilt  in  an  undesired 
switch  over  or  failure  to  rwitchover. 
However,  the  &iiure  could  not  initiate  any 
subsequent  accident  sequences. 


With  the  switchover  to  reciiculatioa 
setpoint  change,  the  system  design  will  still 
provide  enough  iniectad  water  to  ensure  that 
the  reactor  remains  shut  down,  as  well  as 
provide  sufficient  water  depth  within  the 
containment  sump  to  ensure  adequate  net 
positive  suction  head  (NPSH)  far  the  ECCS 
[emeigency  core  cooling  system]  pumps  and 
protect  against  vortexing  Also,  adequate  time 
is  provided  to  ensure  thn  completion  of  all 
operator  actions  necessary  for  switchover  to 
cold  leg  recirculation  prior  to  the  loss  of  ail 
usable  FWST  inventory  and  Iocs  of  suction 
to  tlkB  ECCS  ptunps. 

The  dtange  in  the  FWST  LOW  level 
setpoint  reduces  the  FWST  volume  that  is 
delivered  to  the  primary  S3rstem  in  the 
injection  phase  of  a  LOCA  [loss-of-coolant 
accident).  Thus,  this  volume  reduction 
affscts  the  containment  pressure  response 
during  a  LOCA.  A  reenalysis  of  the 
containment  pressure  response  using  the 
NRC-approved  methodology  of  DPC-NE- 
3004  demonstrates  that  the  peak  containment 
pressure  remains  below  the  design  limit  for 
tiiepropoeed  FWST  LOW  level  setpoint 

Tee  LOCA  blowdown,  refill,  and  reflood 
phases  of  the  analysis  are  not  affected  by  the 
change  in  switchover  setpoint.  Therefore,  the 
fiiel  clad  integrity  will  not  be  impacted  as  a 
result  of  this  change.  The  containment 
response  was  analyzed  and  found  to  be 
within  acceptable  limits.  Therefore,  the 
fission  product  barriers  are  unaffected  by  this 
change  in  setpoint 

The  radiological  calculations  include 
aswimptions  regarding  the  start  of  EOCS 
recirculation  which  could  be  impacted  by 
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this  duuDg*.  The  impact  of  the  setpoint 
changea  is  to  shorten  the  tima  that  is 
assumed  Eor  ECCS  recirculation  to  begin. 
This  would  tend  to  inczease  the  calculated 
dose  firom  this  potential  leak  path  but  the 
impact  is  so  small  that  the  currently  reported 
results  remained  unchanged  (calculation 
results  are  the  same  within  roundoff,  such 
that  reported  results  do  not  change).  The 
change  does  not  significantly  impact  the 
ndiological  conaaqueixas  of  the  daaign  basis 
LOCA. 

An  analysis  was  peifmned  at  tha  PWST 
reduced  borated  water  volume  deUverad  to 
the  primary  sjrstem  during  a  LOCA.  The 
rasttlting  primary  system  boron 
conraiitiations  were  compared  to  boron 
concantmtions  required  to  keep  the  com 
subditical  and  found  to  be  acceptable. 

Tharelore.  there  is  no  incjrease  in  the 
probability  or  consequences  of  an  accidant 
praviously  evaluatsd. 


Tha  amaodmant  would  not  create  tfaa 
poasibtlity  of  a  aaw  or  different  kind  of 
accident  frtuiraoy  kind  of  accident 
previously  evaluated. 

The  Guhire  modaa  of  the  new  level 
transmittan  remain  tha  same.  The 
instrumentation  interacts  with  the  same 
arpiipment  and  provides  the  same  hmction. 
ThnaiBn,  tailnra  of  the  new  instrumentation 
[cannot)  produce  a  new  or  different  kind  of 
accident  previously  evaluated.  However, 
some  feilure  modes  will  be  mora  readily 
detectable  bacausa  of  the  cfaao^s  to  wide 
mnge  instrumentation. 

Third  SUndard 

The  amendment  would  not  involve  a 
significant  laduction  in  a  nvrgin  of  safety. 

The  change  to  the  FWST  instrumentation 
doea  not  involve  a  reduction  in  the  maigin 
of  safety.  Although  increased  instrument 
uncertainty  is  beijog  introduced,  the  FWST 
]  setpoint  is  being  adiustad  to 

I  for  this  «^«""g»  The  ovacall 
I  results  continue  to  be  bounded  such 
tfnt  llkan  is  no  loss  of  suction  hom  the 
FWST  prior  to  ECCS  pump  switchover  to  the 
containment  stunp.  There  is  adequate  FWST 
inventory  iniected  to  maintain  the  reactor 
shutdown.  There  is  sufficient  water  depth 
within  tiM  containment  sump  to  satisfy 
NPSH  aad  vortex  concerns.  In  addition,  tha 
peak  cmlHBBaBt  prassure  remains  below 
tfaa  dasi^  limit  Cor  the  propoasd  FWST  LOW 
fevel  setpoint 

The  rate  of  mjactioa  and  back  pressure  of 
the  FWST  is  not  affected  by  the  setpoint 
change.  Analysis  shows  that  the  peak 
cfedding  temperature  occurs  prior  to  BOCS 
panp  switchover  to  the  containment  sump, 
and  thus  is  unafiecled  by  this  change. 

Thare&ire,  the  new  instrumentation  and 
nvind  n^oiata  do  not  cause  a  reduction  in 
^  mafgiB  of  aafcty  aaaociated  with 
containment  preaaure  or  fuel  >-l«/Ming 
integrity. 

The  NKC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  detennine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  3D  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
bilure  to  act  in  a  timely  way  would 
restdt.  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Shoold 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Brgirtnr  a  iK>tice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chiet  Rules  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  "■§»■«—• 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4: 15  p.m.  Fedwal  wtirkdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC 

The  filing  of  requests  for  hearing  amL 
p>etitiona  bx  leave  to  intervene  is 
discussed  below. 

By  November  21. 1997  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amentiment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
prticeeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  acconiance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  shoidd 


considt  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC.  and  at  the  local  public 
dociunent  room  located  at  the  J.  Murrey 
Atkins  Library,  University  of  North 
Carolina  at  Charlotte,  9201  University 
Qty  Boulevard.  North  Carolina.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Saiiety  and  Licensing    " 
Board  Panel,  will  rule  on  the  request 
and/or  p>etition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  iwtice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  prcxreeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  s|>ecifically  explain  the  reasons 
why  intervoition  should  be  peanitted 
with  partictdar  reference  to  the 
following  fisctois:  (1 )  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the  ■ 
nature  and  extent  of  the  petitioner's 
property,  financial.  (»  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  shoiUd 
also  identify  the  specific  aspect^s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intnvene  or  who  hs^  been 
admitted  as  a  party  may  amend  the 
petition  withtHit  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  schedided  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  tou^  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanatitm  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  bets  or  expert 
opinion  which  supjMirt  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  most  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
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petitioner  is  aware  and  on  which  the 
petition^  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  muidt  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fells  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permittod  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  oppoittmity  to 
present  evidence  and  cross-examine' 
witnesses. 

ff  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of.no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  coiuideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
ior  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  and  to  Mr. 
Albert  Carr.  Duke  Eneigy  Corporation. 
422  South  Church  Street.  Charlotte. 
North  Carolina  28242,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  %vill  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 


should  be  granted  based  upon  a 
balancing  of  the  fectors  specified  in  10 
CFR  2.714(a)(lKi)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  13, 1997.    - 
which  is  available  for  public  inspection 
at  the  Commission's  IHiblic  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  docimient  room  located  at 
the  J.  Murrey  Atkins  Library.  University 
of  North  Carolina  at  Charlotte,  9201 
University  Qty  Boulevard,  North 
Carolina. 

Datad  at  Rockville,  Maryland,  this  17th  day 
of  October  1997. 

For  the  Nudaar  Ragolatory  Commissioa. 
Victor  Neracs, 

Senior  Project  Minager.  Project  Dindorote 
n-2.  avision  of  Reactor  Pnyects—I/n.  Office 
o/Nuciaor  Reactor  Regalation. 
fPR  Dbc  97-28605  Fifed  10-n-«7-.  6:45  am) 
ooofc  yaw  imi 
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[Doctol  Noa.  J0-91S  and  5»-3iq 

Indiana  MksMgan  Powar  Contpanyi 
Miiil<  a  iif  TiMiriilaiatloii  iif  l66iiaiw  a  of 
AiiiaiHlniant  to  FaciHty  OpaiatiiiQ 
Ucanaa,  Propoaad  No  Sisff^ftcant 
naiaroa  AtfOnaioaraoon  uaiarnMnaDon, 
And  Opportunity  foe  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Fwulity  Operating  License  Nos.  DPR- 
58  and  OTR-74.  issued  to  Indiana 
Michigan  Power  Company  (the 
licensee),  for  operation  of  the  Donald  C 
Cook  Nuclear  Plant.  Units  1  and  2  (D.C 
Cook),  located  in  Berrien  County, 
Michigan. 

The  proposed  amendment  woidd 
change  die  D.C  Cook  technical 
specifications  (TS)  to  delete  the 
interiock  which  would  close  the 
residual  heat  removal  (RHR)  suction 
valves  if  dw  reactor  coolant  systun 
(RCS)  pressure  were  to  increase  to  600 
psig  while  retaining  the  interlock  whitdi 
would  prevent  the  suction  valves  from 
opening  while  the  RCS  pressure  is 
above  the  RHR  system  design  pressure. 
This  change  would  mAintain  the 
interlock  against  opening  to  protect 
against  an  intersystem  loss  of  coolant 
accident  but  would  allow  continued 
deactivation  of  the  isolation  valves 
when  the  RHR  system  is  operating  to 
assiue  RHR  availability  and  provide  low 
temperature  overpressure  protection 
(LTOP). 

The  licensee  has  requested  that  the 
proposed  amendment  be  reviewed  on  an 


emergency  basis.  Section  50.91(a)(5)  of 
Title  10  of  Code  the  Code  of  Federal 

Regulations  requires  the  licensee  to 
explain  the  emergency  and  why  the 
licensee  cannot  avoid  it.  The  licensee's 
explanatron  is  provided  below: 

On  September  18, 1997.  a  letter  was  sent 
to  the  USNRC  providing  a  discussion  of  the 
actions  we  are  taking  to  address  technical 
issues  identified  by  the  recently  complete 
(concluded  September  12. 1997]  architect 
anginaering  (A£)  team  inspection.  We  are 
cumntly  anticipating  the  commencement  of 
startup  activities  on  September  29, 1997,  and 
ratpactfuily  request  NRC  review  and 
approval  of  this  change  by  that  date. 

Wa  undentaad  the  impact  of  such  an 
emigancy  request  and  recognizing  that  the 
conditions  and  status  of  the  Cook  Nuclear 
Plant  restart  may  change  in  the  future,  w« 
intmd  to  keep  the  commission  informed. 
through  our  daily  contact  with  our  NRR 
project  maaagar.  as  to  tha  status  of  our  restart 
achedate. 

The  situation  described  above  occurred 
because,  until  recently,  the  need  to  meet  the 
RHR  suction  valv»  surveillance  requirement, 
in  mode  4.  simukanaously  with  the  reactivity 
control  specification  and  the  LTOP 
administrative  requirements,  ¥ne  not 
raoognizad.  lavaatigation  into  the  root  cauaa 
of  thk  ovenight  is  «till  in  progress. 

The  AE  inspection  team  identified  issuaa 
related  to  our  configuration  management, 
design  and  procedure  control,  and  our 
nndantandiag  of  the  plant's  design  and 
licensiqg  bases.  With  the  insight  gained  bom 
tha  inspacton'  conclusioiu,  wa  identified 
this  particular  issue  on  September  11, 1997. 
The  need  for  a  T/S  {technical  specificationj 
change  prior  to  restarting  either  of  tha  units, 
became  evident  as  a  result  of  our 
investigation  of  this  matter. 

The  licensee  was  imable  to  make  a 
more  timely  application  because  it  was 
not  determined  until  the  recent 
inspection  (September  11. 1997)  that  the 
Rtn  suction  valve  lurvaillanre 
requirement  in  Mode  4  needed  to  be 
met.  sinmltaneously  with  the  reactivity 
control  specification  and  the  LTOP 
administrative  requirements.  CXie  to 
changes  in  the  anticipated  restart 
schedide.  emergency  circumstances  no 
longer  exist  However,  the  NRC  has 
determined  that  the  licensee  used  its 
best  efibrts  to  make  a  timely  application 
for  the  propKtsed  changes  and  that, 
pursuant  to  10  CFR  50.91(a)(6),  exigent 
circumstances  do  exist  and  were  not  the 
residt  of  any  intentional  delay  on  the 
part  of  the  licensee.  The  Donald  C.  Cook 
Nuclear  Plant.  Units  1  and  2,  cannot 
restart  until  the  proposed  amendments 
have  been  approved  by  the  NRC 

Pursuant  to  10  CFR  50.91(a)(6),  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  detennine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regtdations  in  10  CFR  50.92,  this  means 
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that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazuds  consideration,  which  is 
presented  below: 

Criterion  1 

This  amendment  request  does-not  involve 
a  significant  Lncreeae  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  change  provides  an 
alteniative  means  of  providing 
overpressurization  protection  for  the  RHR 
system,  and  thereby  protection  against 
potential  Lotersystem  LOCA.  Operating 
procedure  administrative  requirements 
asUhhsh  the  necassary  LTOP  systedK 
coofiguration  and  ECCS  equipment  ' 
operability  constraints  for  mode  4  operation. 
The  LTOP  system  has  been  analyzed  to  show 
thaC  if  operated  per  the  existing  operating 
procedure  constiunU,  it  will  protect  the  RHR 
system  during  postulated  overprsssure 
conditions. 

Criterion  2 

The  proposed  clunge  does  not  craate  the 
possibility  of  a  new  or  different  kind  of 
accident  firom  any  accident  previously 
evaluated.  The  cliange  involves  a  different 
response  by  the  system  to  an 
overpressurization  event,  but  we  have  shown 
bgr  analysis  that  the  alternative  LTOP 
configuiatioa  is  capable  of  providing 
equivalent  protection  to  the  original  suction 
value  auto-closure  feature.  The  system 
remains  protected  from  single  iailure  to  any 
of  the  available  overpressure  protection 
components.  The  change  eliminates  the 
potential  for  a  single  power  supply  or 
instrument  fisilure  isolating  and  damaging  the 
RHR  system  while  operating  to  remove  decay 
heat  in  mods  4. 

Qiteriond 

This  proposed  change  does  not  involve  a 
significant  reduction  in  a  m«rg'n  of  safety. 
The  change  maintains  an  equivalent  margin 
of  safety  against  intersystem  LOCA  concerns. 
Operating  with  the  suction  valves  blocked 
open  and  the  overpressure  protection  of  the 
LTOP^system,  the  change  also  helps  to  ensure 
the  availability  of  decay  heat  removal  from 
the  RCS  during  any  potulatad  accident  which 
would  involve  pressurization  of  th»RCS. 
Operating  with  the  original  auto-closure 
isolation  of  the  suction  values  would 
automatically  cut  off  decay  heat  removal  via 
the  RHR  system  in  any  such  postulated  event 
if  the  RCS  reached  the  auto-closure  setpoint 
and  the  suction  valves  dosed. 

The  rhangp  eliminates  the  potential  Isr  a 
powar  SMpp^  or  instrument  failure  isolating 
and  damiffa%  the  RHR  system  while  in  mode 
4.  The  raqjoastsd  change  maintains  protection 
from  inadvertantly  opening  the  RHR  suction 


valves,  thereby  exposing  the  RHR  system  to 
high  RCS  system  pressure,  by  maintaiiiing 
the  requirement  for  the  open  intwlock  in  all 
modes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
siffoificant  hazards  consideration. 

The  Conunission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  poiod. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
Cailuie  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determinatioais  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  coonnents  received,  ^ould 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  diat  the  need  to 
take  this  action  will  occur  very 
infre(|uently.  ^ 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  shotild  cite  the  publication 
date  and  page  number  of  this  Federal 
Regnln  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  MD,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  Commission's.  Public 
Document  Room,  located  at  the  Gelman 
Building,  2120  L  Street.  NW., 
Was^nRton,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  21. 1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  parson  whose  interest  may  be 
affected  by  this  proceeding  and  who 


wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for    - 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
constilt  a  current  copy  of^O  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  the 
Gelman  Building.  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
document  nxim  located  at  the  Maud 
Preston  Palenske  Memorial  Library,  500 
Market  Street,  St.  Joseph,  Michigan 
49085.  If  a  request  for  a  hearing  or  . 

petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safiaty  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  die 
request  and/ or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  die 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  th^  petitioner's 
property,  financial,  or  other  interest  in 
the  pr(x:eeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  h^  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended, 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 


Federal  Register  /  Vol.  62,  No.  204  /  Wednesday.  October  22.  1997  /  Notices 


54863 


shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a  . 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing-  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

ff  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission. 
Attention:  Rulemakings  and 
Adjudications  Staff,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  or  may  be  delivered  to 
the  Commission's  Public  Dpcimient 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20S5S-O001,  and  to  Gerald  Chamoff, 


Esquire;  Shaw,  Pittman,  Potts  and 
Trowbridge;  2300  N  Street,  NW., 
Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  jor 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  8. 1997. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  DBcument 
Room,  located  at  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC, 
and  at  the  local  public  document  room, 
located  at  the  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph.  Michigan  49085. 

Dated  at  Rockville,  Muyland,  this  18th  day 
of  October  1997. 

For  The  Nuclear  Regnlatory  Commission. 

John  B.  Hickman, 

Project  Manager,  Project  Directorate  ms. 
Division  of  Reactor  Projects  W/IV,  C^fice  aj 
Nuclear  Reactor  Regulation. 
[PR  Doc.  97-28003  Filed  10-21-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-31S  and  SO-»tq 

Indiana  Mi^lgan  Powar  Company; 
Notice  of  Consfdaration  of  Isauahca  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74,  issued  to  Indiana 
Michigan  Power  Company  (the 
licensee),  for  operation  of  the  E)onald  C. 
Cook  Nuclear  Plant,  Units  1  and  2  (D.C. 
Cook),  located  in  Berrien  County, 
Michigan. 

The  proposed  amendment  would 
change  the  D.C.  Cook  technical 
specifications  (TS)  to  increase  both  the 
minimum  required  ice  mass  per  ice 
basket  andtthe  total  minimum  required 
ice  mass,  and  to  change  the  bases  of  the 
TS.  The  change  in  the  bases  is 
considered  to  be  an  unreviewed  safety 
question. 

The  licensee  has  requested  that  the 
proposed  ameadment  be  reviewed  on  an 


exigent  basis.  Section  50.91(a)(6)(vi)  of 
Tide  10  of  the  Code  of  Federal 
Regulations  requires  the  licensee  to 
explain  the  exigency  and  why  the 
licensee  cannot  avoid  it.  The  licensee's 
explanation  is  provided  below: 

[hiring  the  recent  architect  engineer 
inspection  conducted  at  Cook  Nuclear  Plant 
(concluded  September  12, 1997],  it  was 
determined  that,  because  of  instrument 
uncertainties,  the  switchover  to  the 
recirculation  mode  might  occur  before  a 
sufficient  volume  of  RWST  (refueling  water 
storage  tank)  water  had  been  injected  into  the 
containment.  This,  when  considered  with 
our  lower  containment  design  that  allows 
some  containment  spray  flow  to  become 
trapped  in  the  dead  ended  annulus  region, 
raised  a  concern  as  to  whether  the  limiting 
vortexing  hei{^t  requirements  for  the  RHR 
(residual  heat  removal)  and  CTS 
(containment  spray]  pumps  could  be  met 
throughout  the  transient  As  a  result, 
evaluations  for  transient  sump  level  for  small 
break  loss-of-coolant  accident  (SBLOCA)  and 
large  break  lo8s-oF<oolaBt  accident  were 
performed.  This  limiting  evaluation  is  the 
SBLOCA,  due  to  its  lower  RCS  and 
accumulator  mass  release.  A  calculation 
performed  for  SBLOCA  indicates  that  it  is 
necessary  to  credit  more  of  the  available  ioe 
condenser  ice  mass  than  currently  listed  in 
the  T/S  [technical  specifications). 

The  amount  of  ice  presently  taken  credit 
for  (per  basket  and  total)  in  our  current  T/S 
minimum  ice  weights  is  less  than  what  is 
needed  to  maintain  the  sump  level  above 
602'  10".  Based  OB  a  model  test  in  1997. 
water  level  of  602'  10"  is  sufficient  to  prevent 
pump  vortexing  at  maximum  safeguards 
flow.  The  proposed  changes  to  the  T/S  will 
take  credit  for  more  of  the  available  ice  to 
provide  reasonable  assurance  that  sufficient 
water  to  maintain  602'  10"  elevatioa  is 
achieved. 

On  September  18. 1997,  our  submittal 
AEP:NRS:1260G1  was  sent  to  the  NRC, 
providing  a  discussion  of  the  actions  we  are 
taking  to  address  technical  issues  identified 
by  the  recently  completed  architect  engineer 
team  inspections.  We  are  anticipating  the 
commencement  of  startup  activities  in 
several  weeks,  and  respectfully  request  the 
NRC's  review  and  approval  on  an  exigent 
basis. 

The  licensee  was  unable  to  make  a 
more  timely  application  because  it  was 
not  determined  until  the  recent 
inspection  (September  1997)  that  the 
amount  of  ice  in  the  current  TS 
minimum  ice  weights  is  less  than  what 
is  needed  io  maintain  the  sump  level 
above  602'  10 ".  The  NRC  has 
determined  that  the  licensee  used  its 
best  efforts  to  make  a  timely  application 
for  the  proposed  changes  and  that 
exigent  circumstances  do  exist  and  were 
not  the  result  of  any  intentional  delay 
on  the  part  of  the  licensee.  The  Donald 
C.  Cook  Nuclear  Plants,  Units  1  and  2, 
cannot  restart  until  the  proposed 
amendments  have  been  approved  by  the 
NRC. 
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Pursuant  to  10  CFR  50.91(a)(6).  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  tliat  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  mnann 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  %vould  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  pireviously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  difiiorent  kind  of  accident  firom 
any  accident  ^xeviously  evaluated,  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  Of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Criterion  1 

This  auMndment  icquost  does  not  involve 
•  significant  increase  in  the  pcobebility  or 
consequences  of  an  accidaat  previously 
evaJualed.  The  chaagalacBians  the 
minimum  ice  weight  raquiraments,  ensuring 
that  there  will  be  sufficient  water  (i.e..  a 
minimum  sump  level  of  602'  10")  in  the 
reciiculation  sump  from  the  time  of 
switchover  until  an  equilibrium  level  is 
reached.  This  will  provide  adequate  sump 
level  for  the  RHR  (Residual  Heat  Removal) 
and  CTS  | Containment  Sprayl  pumps  to 
function  properly,  and  provide  sufficient 
flow  to  meet  accident  requirements 

Criterion  2 

The  proposed  change  does  not  create  the 
poesibility  of  a  new  or  diffisrent  kind  of 
accident  from  any  accident  previously 
evaluated.  This  change  increases  the  required 
minimum  amount  of  ice  in  the  ice  condenser. 
It  does  not  alter  any  other  physical 
characteristics  of  the  ice  baskets,  nor  does  it 
change  the  ice  ooadaaaar's  Function.  No 
known  biliite  aachaBiaiBs  are  introducad  liy 
this  rhanga 

Criterion  3 

This  proposed  change  does  not  involve  a 
significant  reduction  in  a  "largio  of  safety. 
The  cfaaage  incraaaes  the  minimum  heat 
ahenrtiint  capability  of  the  ice  condenaar. 
and  ensures  that  there  will  be  sufficient 
quantity  of  melted  ice  to  maintain  the  desired 
minimum  sump  level  of  602'  10"  from  the 
time  of  switchover.  This  will  provide  an 
artequale  sump  level  for  the  RHR  and  CTS 
pumps  following  switchover  to  the 
recirculation  please. 

The  reduction  in  the  allowance  for  ice 
sublimation  does  not  significantly  reduce  the 
margin  of  safety.  The  original  allowance  was 
conservatively  estimated  to  be  ten  times  the 
design  value.  At  the  time  this  aUowance  was 
made,  there  was  no  data  (or  drtai  mining  the 
actual  sublimation  rate. 

Data  taken  since  19M  has  shown  that  the 
avenge  measured  sublimatioo  rata  is  2.31% 
per  eighteen  month  cycle  for  unit  1,  and 
2.68%  for  unit  2.  Both  historic  values  are  less 
than  the  5%  sublimation  rata  used  in  setting 


the  T/S  minimum  ice  vreight.  Based  on  this 
historical  data,  there  is  reasonable  assurance 
that  the  analysis  assumptions  for  available 
ice  mass  will  be  satisfied. 

The  revision  to  the  T/S  3/4.5.5  basis 
provides  clarification  that  water  sources  in 
addition  to  the  water  in  the  RWST  are 
considered  in  determining  the  water 
inventory  for  the  recirculation  sump.  This 
classification  is  coiuistent  vrith  FSAR 
appendix  N,  section  13.1  through  section 
13.25,  question  23,  and  appendix  Q,  unit  2 
question  212.29.  The  answeTk  to  tbeae 
questions  dociunent  that  melted  ice,  RCS 
inventory,  and  RWST  inventory  were 
considered  as  contributing  to  the  volume  of 
water  in  the  recirculation  sump. 

The  NRC  staff  has  reviewtd  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
ctumnents  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Qxnmission  will  not 
issue  the  amendment  nntil  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in.  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  isstw  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  o<xur  very 
infraouentiy.  . 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rides  and 
Directives  Branch,  Division  of 
Adminietoative  Services.  Office  of 
Administration.  U.S.  Nuclear  Regidatoiy 
Commission.  Washington.  DC  20555- 
0001 ,  and  shoidd  cite  the  publication 
date  and  page  number  of  this  Federal 
Begialf  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
M^iite  Flint  NorUi.  11545  Rockville 
Pike.  Rockville.  MD.  from  7:30  a.m.  to 
4:15  pjn.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  Commission's  Public 


Document  Room,  located  at  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  21, 1997,  the  licensee 
may  file  a  request  for  a  bearing  with 
respect  to  issuance  of  the  amendment  to 
the  subiect  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714. 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  located  at  the 
Gelman  Building,  2120  L  Street.  NW., 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Maud 
Preston  Palenske  Memorial  Library,  500 
Market  Street,  St.  Joseph.  Michigan 
49085.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  l^  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reesons 
why  intmvention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitiimer's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  die  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effiact  of  any  order  which  tnay  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  %vishes  to  intervene. 
Any  person  viho  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  withoot  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
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petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  grantijag  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
bearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  whmi 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efiiective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission, 


Attention:  Rulemakings  and 
Adjudications  Staff,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  or  may  be  delivered  to 
the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Gerald  Chamoff, 
Esquire:  Shaw.  Pittman,  Potts  and 
Trowbridge;  2300  N  Street,  NW., 
Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  presiding  Atomic  Safety  and 
Licensing  Board  that  the  petition  and/or 
request  should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aNl)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  8. 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC, 
and  at  the  local  public  document  room, 
located  at  the  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St 
Joseph,  Michigan  49085. 

Dated  at  Rockvilla,  Maryland,  this  ISth  day 
of  October  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  B.  Hickman. 

Project  Manager.  Project  Directorate  WS, 
Division  of  Reactor  Projects  M/JV .  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-28004  Filed  1&-21-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-4831 

Union  Electric  Company  CaHaway 
Plant,  Unit  1;  Post  Operating  License 
Antitnist  Review  Rnding  Of  ^4o 
Significant  Changes 

By  letter  dated  February  23, 1996,  as 
supplemented  by  letters  dated  April  24, 
1996  and  November  15, 1996,  Union 
Electric  Company  (UEC),  holder  of  the 
Operating  License  for  the  Callaway 
Nuclear  Plant,  requested  NRC  approval 
regarding  a  merger  agreement  with 
Central  Illinois  Public  Service  Company 
(CIPSCO),  under  which  UEC  would 
become  a  wholly-owned  subsidiary  of 


'*  ut 


lU'^. 


•*" 


the  newly  formed  Ameren  Corporation. 

a  registered  public  utility  holding 
company.  Presentiy,  50  percent  of 
Ameren  is  owned  by  UEC,  and  50 
percent  is  owned  by  CIPSCO. 

The  staff  has  examined,  from  a 
competitive  standpoint,  events  which 
have  occurred  since  issuance  of  the 
Callaway,  Unit  1  construction  permit  to 
UEC  and  the  operating  license.  In  f 

addition,  the  staff  has  considered  the 
structure  of  the  electric  utility  industry 
in  the  State  of  Missouri,  and  the  record 
and  testimony  developed  in  related 
proceedings  at  the  Federal  Energy 
Re«ulatoty  Commission  (FERC). 

The  staff's  analysis  is  as  follows: 

After  the  merger,  UEC  will  continue  to  o%m 
and  operate  the  Callaway  Nuclear  Plant.  UEC 
will  continue  to  be  engaged  principally  in  the 
generation,  transmission,  distribution  and 
retail  and  wholesale  sale  of  electricity  and  in 
the  distribution  and  retail  sale  of  natural  gas 
in  Missouri  , 

Baaed  upon  the  information  provided  by 
the  licensee,  the  proposed  merger  and 
testnicturing  vnll  not  adversely  affect  the 
operation  of  the  Callavmy  hcility  nor  the 
bulk  power  services  market  served  by  the 
Callaway  facility.  For  the  most  part,  the 
transmission  systems  of  UEC  and  QFSCO  do 
not  overlap,  so  the  merger  for  the  most  part 
would  not  eliminate  one  independent  and 
potentially  competing  transmission 
alternative.  Also,  the  licensee  has  filed 
consolidated  [one  system)  open  access 
trarumission  tarifEs,  which  make  available  all 
of  the  direct  interconnections  of  both 
companies  as  receipt  and  delivery  points. 
This  has  the  {Mtentiel  to  expand  wholesale 
bulk  power  trading  opportunities  in  the 
region.  The  single-system  open  access 
traixsmission  tariffii  should  make  entry  by 
new  non-utility  generators  easier  than  before  - 
the  merger,  which  should  increase 
competition  for  long  term  generating 
capacity. 

Maricet  forces  resulting  from  deregulation 
of  the  electric  utility  industry  ap(>ear  to  be 
the  driving  force  for  the  proposed  merger.  In 
testimony  before  FERC,  licensee 
representatives  stated  that  the  rationale  for 
the  merger  was  to  reduce  the  combined 
operating  costs  of  UEC  and  CIPSCO.  Both 
companies  have  been  aggressively  pursuing 
cost  reductions  to  remain  competitive,  and 
have  reached  the  practical  hmits  of  that 
strategy.  Without  a  fundamental  change  In 
their  way  of  doing  business,  it  would  liecome 
increasingly  difficult  to  continue  reducing 
costs.  By  combining  utility  operations,  both 
companies  have  an  opportunity  to  achieve 
more  cost  efficiency  than  either  company 
could  achieve  independentiy. 

The  staff  recommends  that  the  Director  of 
the  Office  of  Nuclear  Reactor  Regulation 
issue  a  no  significant  antitrust  change  finding 
in  coimection  with  UEC's  request  dated 
February  23,  1996,  as  supplemented  by 
letters  dated  April  23, 1996,  and  November 
IS.  1996. 

Based  on  the  staff's  analysis,  it  is  my 
finding  that  the  proposed 
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implementation  of  the  merger  agreement 
between  UEC  and  CIPSCO.  which 
provides  for  UEC  to  become  a  wholly- 
owned  subsidiary  of  the  newly  formed 
Ameren  Corporation,  does  not  represent 
a  "significant  change." 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  October  1997. 

For  the  Nuclear  Regulatory  Commiasion. 
SaaiiMl  |.  CoIUbb,  ,    ^ 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  97-28000  Filed  10-21-97;  8:45  am] 


NUCLEAR  REGULATORY 
COIMMSSION 

[DodMl  Na  50-483] 

In  ttw  MBtler  of  Unkm  Electric 
Company  (Callaway  Plant.'  Unit  1); 
Order  Appi^ovlng  Application 
ReQafdlini  Um  Corporate  Merger 
Agreement  Between  Union  Electric 
Company  and  CIpaco  Incorporated  To 
Forma  Holding  Company 


Union  Electric  Company  (UEC)  is  sole 
owner  of  Callaway  Pluit.  Unit  1.  UEC 
holds  Facility  Operating  License  No. 
NPF-30  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  pursuant 
to  Part  50  of  Title  10  of  the  Code  of 
Federal  Regulations  on  October  18, 
1984.  Under  this  license.  UEC  has  the 
authority  to  own  and  operate  Callaway 
Plant.  Unit  1.  Callaway  Plant  is  located 
in  Callaway  County.  MiSMuri. 

n 

By  letter  dated  February  23. 1996.  as 
supplemented  by  letters  dated  April  24, 
1996.  and  November  15, 1996,  UEC 
informed  the  Cocomission  that  it  had 
entered  into  a  merger  agreement  with 
CIPSCO  Incorporated  (CIPSCO)  which 
would  provide  for  UEC  to  become  a 
wholly-owned  operating  company  of 
Ameren  Corporation  (Ameren).  Ameren 
was  formed  to  implement  the  merger 
agreement,  and  is  presently  owned 
equally  by  UEC  and  CIPSCO.  Under  the 
merger  agreement,  current  holders  of 
UEC  common  stock  and  holders  of 
CIPSCO  common  stock  wiU  become 
holders  of  common  stock  in  Ameren. 
UEC  requested,  to  the  extent  necessary, 
the  Commission's  approval,  pursuant  to 
10  CFR  50.80.  Notice  of  this  application 
for  approval  was  published  in  the 
Federal  Register  on  )une  10.  1996  (61 
FR  29434),  and  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  was  published  in  the 
Federal  Register  on  November  22. 1996 
(61  FR  59469). 


Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  submitted  in  the 
letter  of  February  23,  1996,  as 
supplemented  by  letters  dated  April  24. 
1996.  and  November  15, 1996.  and  other 
information  before  the  Commission,  the 
NRC  staff  has  determined  that 
consummation  of  the  merger  agreement 
between  UEC  and  CIPSCO.  resulting  in 
UEC  becoming  a  wholly-owned 
subsidiary  of  a  holding  company, 
Ameren,  will  not  affect  the 
qualifications  of  UEC  as  holder  of  the 
license  for  Callaway  Plant,  and  that  the 
transfer  of  control  of  the  license,  to  the 
extent  effected  by  the  consummation  of 
the  merger  agreement  between  UEC  and 
CIPSCO,  is  otherwise  consistent  with 
applicable  provisions  of  law. 
regulations,  and  orders  issued  by  the 
Commission,  subject  to  the  conditions 
set  forth  herein.  These  findings  are 
supported  by  the  Safety  Evaluation 
dated  October  16. 1997. 

m 

Accordingly,  pursuant  to  Section 
161b.  161i.  161o.  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended.  42 
use  2201(b).  2201(i).  2201(o)  and  2234. 
and  10  CFR  50.80.  It  Is  Hereby  Ordered 
that  the  Commission  approves  the 
application  regarding  the  merger 
agreement  between  UEC  and  CIPSCO, 
under  which  Ameren  will  become  the 
holding  company  of  UEC.  subject  to  the 
following:  (1)  UEC  shall  provide  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  a  copy  of  any  application,  at 
the  time  it  is  filed,  to  transfer  (excluding 
grants  of  security  interests  or  liens)  from 
UEC  to  its  prop(Med  par«it  or  to  any 
other  affiliated  company,  facilities  or 
other  assets  for  the  production, 
transmission,  or  distribution  of  electric 
energy  having  a  depreciated  book  value 
exceeding  ten  percent  (10%)  of  UEC's 
consolidated  net  utility  plant,  as 
recorded  on  UEC's  books  of  account, 
and  (2)  should  the  merger  agreement 
between  UEC  and  CIPSCO  not  be 
implemented  by  September  30, 1998. 
this  Order  shall  become  null  and  void, 
provided,  however,  on  application  and 
for  good  cause  shovm,  such  date  may  be 
extended. 

This  Order  is  effective  upon  issuance. 

IV 

By  November  21, 1997.  any  person 
adversely  affected  by  this  Order  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  Order.  Any  person 
requesting  a  hearing  shall  set  forth  with 
particularity  how  that  interest  is 
adversely  affected  by  this  Order  and 


shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  to  be  held,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  such 
hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory  . 
Commission,  Washington,  [)C  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff,  or  may  be  delivered 
to  11555  Rockville  Pike.  Rockville. 
Maryland  between  7:45  am  and  4:15  pm 
Federal  workdays,  by  the  above  date. 
Copies  should  bia  also  sent  to  the  Office 
of  the  General  Counsel,  and  to  the 
Director.  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  E)C  20555. 
and  to  Gerald  Chamoff.  Esquire/Thomas 
A.  Baxter,  Esquire.  Shaw,  Pittman,  Potts 
&  Trowbridge,  2300  N.  Street.  N.W.. 
Washington,  D.C  20037,  attorneys  for 
UEC. 

For  further  details  with  respect  to  this 
Order,  see  the  application  dated 
February  23.  1996,  and  supplemental 
letters  dated  April  24. 1996  and 
November  15,  l996,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Callaway  County  Public  Library.  710 
Court  Street,  Fulton,  Missouri  65251. 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  October  1997. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  CoiUns, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-28001  Filed  10-21-«7;  8:45  am) 

■ajjNQ  cooe  7SS0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notica 

AppUcatioiis  and  Amendmenta  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
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issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

'This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  September 
29.  1997.  through  October  9, 1997.  The 
last  biweekly  notice  was  published  on 
October  8, 1997  (62  FR  52578). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Sigidficant 
Hazards  Consideration  Deteimination, 
And  Opportimity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  saiety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
Mdthin  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
feilure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  fecility.  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opporttmity  for  a 
hearing  after  issuance.  The  Commission 


expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  lie  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville.  Maryland  from  7:30  a.m.  to     ■ 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Sti^et,  NW..  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  November  21, 1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
fecility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  ihe  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  nile  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order^ 

As  required  l^  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be.permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natiue  of  the 
petitioner's' right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 


property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
"proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  s{>ecific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  wotUd  entitie  the  petitioner  to 
relief.  A  petitioner  who  feils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportiuiity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunify  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hwaring  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
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Commission  may  issue  the  amendment 
and  make  it  immediately  efTective. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  pedtion 
for  leave  to  intervene  miut  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Ekxaunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  shoidd  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(aKl)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Commonwealth  Edison  Company,  - 
Docket  Nos.  STN  50-454  and  STN  50- 
455.  Byron  Station,  Unit  Noa.  1  and  2, 
Ogle  Ceonty.  Olinois 

Date  of  amendment  request:  April  7, 
1997,  as  supplemented  on  August  7. 
1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  plants'  technical  specifications  to 
permit  replacement  of  the  125  volt  dc 
Gould  batteries  with  new  C&D  Charter 
Power  Systems.  Inc.,  batteries. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  proposed  change  dcjes  not  involve 
a  significant  LocTease  in  the  probability  or 


consequences  of  an  accident  praviously 
•valuated. 

The  replacement  C&D  battery  has  been 
selected  to  meet  or  exceed  the  design, 
functional,  and  operational  requirements  of 
those  of  the  present  Gould  battery,  including 
crosstie  load  limitations.  The  C&D  batteries 
are  similar  in  design  to  the  installed  Could 
batteries  (e.g.,  electrolyte  specific  gravity  and 
construction  of  the  plates)  except  for 
capacity.  The  replacement  CaD  batteries 
have  a  significantly  larger  capacity  than  the 
Could  batteries,  which  can  provide 
additional  margin  for  future  use.  Also,  the 
CaD  batteries  are  qualified  for  a  20  year  lifis 
and  meet  the  latest  applicable  standards.  The 
short  circuit  current  provided  by  the  C&O 
batteries  is  well  within  the  interrupting 
capability  of  the  existing  DC  system  circuit 
breakers. 

Additionally,  the  crosstie  limit  is  increased 
to  take  advantage  of  the  larger  C&D  battery 
capiacity.  The  C&D  batteries  were  sized  bued 
on  having  sufficient  capacity  to  energize  the 
design  basis  DC  loads  for  an  operating  unit 
with  the  IEEE-485  design  margin  while 
maintaining  the  desired  limited  OC  load  of 
200  amps  fbr  a  shutdown  unit  This  proposed 
change  allows  use  of  the  C&D.  batteries'  larger 
capacity.  The  overall  design,  function,  and 
operation  of  the  DC  system  and  equipment 
has  not  been  altered  by  these  changes.  The 
proposed  changes  do  not  affect  any  accident 
initiators  or  precursors  and  do  not  alter  the 
design  assumptions  for  the  systems  or 
components  used  to  mitigate  the 
consequences  of  an  accident  as  analyzed  in 
IJFSAR  Chapter  15.  Therefore,  there  is  no 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

B.  The  proposed  ciiange  does  not  create  the 
piossibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  replacement  C&D  batteries  will 
provide  the  same  functions  as  those  of  the 
installed  Gould  batteries  and  will  be  operated 
with  the  same  types  of  operational  controb. 
These  limits  include  battery  Qoat  terminal 
voltage,  individual  cell  voltage  and 
electrolyte  specific  gravity,  and  crosstie 
loading.  CrMstie  conditions  are  allowed 
under  the  present  Technical  Specifications. 
The  crosstie  limit  is  increased  to  take 
advantage  of  the  larger  C&D  battery  capacity. 
The  remaining  changes  are  administrative  in 
nature  or  provide  clarification  to  maintain 
consistency  with  other  Technical 
Specifications. 

The  DC  system  and  its  equipment  will 
continue  to  perform  the  same  functions  and 
be  operated  in  the  same  fashion.  The 
proposed  change  does  not  create  any  new  or 
common  failure  modes.  The  proposed 
changes  do  not  introduce  any  new  accident 
initiators  or  precursors,  or  any  new  design 
assumptions  for  the  systems  or  components 
used  to  mitigate  the  consequences  of  an 
accident  Therefore,  the  possibility  of  a  new 
or  difEsrant  kind  of  accident  from  any 
accident  previously  evaluated  has  not  been 
created. 

C.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  replaceirnnt  C&D  batteries  will  meet 
or  exceed  the  design,  functional,  and 


qualification  requirements  [of]  those  of  the 
installed  Gould  batteries.  The  proposed 
Technical  Specification  limitations  for  the 
C&D  batteries  are  derived  from  the  same 
methodology  as  the  Gould  batteries  with 
applied  margins  in  accordance  with  lEEE- 
4d5.  Increasing  the  crosstie  loading  limit 
takes  advantage  of  the  larger  C&D  battery 
capacity  with  its  increased  design  margin. 
The  proposed  change  to  the  crosstie  loading 
limit  will  continue  to  conservatively 
envelope  the  postulated  design,  requirements. 
The  remaining  changes  are  administrative  in 
nature  or  provide  clarification  to  maintain 
consistency  with  other  Technical 
Specifications. 

The  inherent  design  conservatism  of  the 
DC  system  and  its  equipment  has  not  been 
altered.  The  DC  system  and  its  equipment 
will  continue  to  be  operated  with  the  same 
degree  of  conservatism.  Therefore,  there  is  no 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Byron  Public  Library  District, 
109  N.  Franklin,  P.O.  Box  434,  Byron, 
Qlinois  61010 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza,  Chicago,  Illinois 
60603 

NRC  Project  Director:  Robert  A.  Capra 

Commonwealth  Edison  Company, 
Docket  Noa.  STN  50-454  and  STN  50- 
455,  Byron  Station.  Unit  Noa.  1  and  2, 
Ogle  County,  fllinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Noa.  1  and  2,  Will  County^ 
Illinois 

Date  of  amendment  request:  June  30, 
1997,  as  supplemented  on  September 
25. 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  plants'  technical  specifications  to 
permit  the  licensee  to  take  credit  for 
soluble  boron  in  spent  fuel  storage  pool 
water  to  maintain  an  acceptable  margin 
of  subcriticality. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  cliange  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  following  accidents  have  been 
specifically  evaluated  relative  to  the  SFP 
[spent  fuel  pool):  fuel  assembly  drop, 
accidental  misloading  of  spent  fuel 
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assembliet  into  the  SFP  racks,  and  loss  of 
normal  cooling. 

There  is  no  increase  in  the  probability  of 
a  fuel  assembly  drop  accident  in  the  SFP 
when  considering  the  presence  of  soluble 
boron  in  the  SFP  water  for  criticality  control. 
The  handling  of  the  fuel  assemblies  in  the 
SFP  has  previously  been  performed  in 
borated  water.  The  criticality  analysis  shows 
the  consequences  of  a  fuel  assembly  drop 
accident  in  the  SFP  are  not  affected  when 
considering  the  presence  of  soluble  boron. 

There  is  no  increase  in  the  probability  of 
the  accidental  misloading  of  spent  fuel 
assemblies  into  the  SFP  racks  when 
considering  the  presence  of  soluble  boron  in 
the  pool  water  for  criticality  control.  Fuel 
assembly  placement  will  continue  to  be 
controlled  in  accordance  with  approved  fuel 
handling  procedures  and  the  spent  fuel 
storage  configuration  limitations.  Periodic 
surveillances  of  the  SFP  inventory  (physical 
inventory  and  piece  counts)  are  performed  in 
accordance  with  station  procedures.  These 
surveillances  ensure  physical  SFP  iirventory 
verification  is  p>erfonned  at  least  once  per 
year  and  in  a  timely  maimer  upon 
completion  of  fuel  movement  in  the  S^.  The 
addition  of  credit  for  decay  time  in  the  spent 
fuel  pool  in  determining  allowable  storage 
requirements  is  an  extension  of  the  reactivity 
equivalencing  methodologies  used  for 
bumup  credit  in  WCAP-14416-NP-A 
"Westinghouse  Spent  Fuel  Rack  Criticality 
Analysis  Methodology,"  Revision  1, 
November  1996. 

There  is  no  increase  in  the  consequences 
of  the  accidental  misloading  of  spent  fuel 
assemblies  into  the  SFP  racks  because 
criticality  analyses  demonstrate  that  the  pool 
will  remain  subcritical  following  an 
accidental  misloading  if  the  pool  contains  an 
adequate  boron  concentration.  The  proposed 
TS  limitations  and  siuveillance  frequency 
will  ensure  that  an  adequate  SFP  boron 
concentration  is  maintained. 

There  is  no  increase  in  the  probability  of 
the  loss  of  normal  cooling  to  the  SFP  water 
when  considerirtg  the  presence  of  soluble 
boron  in  the  pool  water  for  subcriticality 
control  since  a  high  concentration  of  soluble 
boron  has  previously  been  maintained  in  the 
SFP  water.  A  loss  of  normal  cooUng  to  the 
SFP  water  causes  an  increase  in  the 
temperature  of  the  water  passing  through  the 
stored  fuel  assemblies.  This  causes  a  decraaae 
in  water  density  which  would  result  in  a 
decrease  in  reactivity  when  Borafiex  neutron 
absorber  panels  are  present  in  the  racks. 
However,  since  the  proposed  change  does  not 
consider  Boraflex  to  be  present  in  the  racks, 
and  the  SFP  water  has  a  high  concentration 
of  boron,  a  density  decrease  causes  a  positive 
reactivity  addition.  [The]  consequences  of 
this  accident  are  bounded  by  the  misloaded 
assembly  analysis.  Because  adequate  soluble 
boron  will  be  maintained  in  the  SFP  water, 
the  consequences  of  a  loss  of  normal  cooling 
to  the  SFP  will  not  be  increased. 

The  proposed  48  hour  surveillance 
frequency  will  be  used  to  verify  the  boron 
concentration  is  within  the  initial 
assiunptions  of  the  criticality  analysis.  The 
current  frequency  of  24  hours  was  based  on 
the  sampling  frequency  fbr  reactor  coolant 
system  (RCS)  shutdown  margin  in  Mode  5.  A 


dilution  of  the  SFP  to  a  ken  greater  than  0.95 
would  take  a  much  longer  time  than  an  RCS 
dilution  resulting  in  Joss  of  shutdown 
margin.  This  is  due  to  the  larger  SFP  volume 
compared  to  the  RCS  volume,  and  the 
turnover  rate  of  water  in  the  SFP  is  much  less 
due  to  the  lack  of  large  dilution  sources  fbr 
the  SFP.  The  48  hour  sampling  frequency  is 
sufBcient  based  on  operating  experience,  and 
based  on  the  fact  that  significant  changes  in 
the  boron  concentration  in  the  spent  SFP  are 
difficiilt  to  produce  without  detection,  due  to 
the  large  inventory  of  water.  Soluble  boron 
concentration  reduction  requires  the  inflow 
and  outflow  of  large  volumes  of  water  which 
ara  readily  detected  by  SFP  and  fuel  handling 
building  sump  high  level  alarms,  flooding  in 
the  fuel  handling  building  or  by  normal 
operator  rounds  throtigh  the  SFP  area  (once 
every  eight  hours),  allowing  adequate  time 
fbr  operator  intervention  prior  to  exceeding 
a  keff  of  0.95.  Therefore,  consequenoes  of  an 
accident  previously  evaluated  are  not 
increased  by  the  change  in  surveillance  . 
frequency. 

The  format  revisions  to  Specification 
5.6.1.1  and  reference  to  the  report  containing 
the  specific  hfRC-approved  criticality 
methodology  in  Specification  6.9.1.10  are 
administrative  in  nature  and  will  not  result 
in  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Therefore,  based  on  the  above  analysis,  the 
proposed  changes  will  not  involve  a 
significant  increase  ia  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accideiU  from  any  accident  previously 
evaluated. 

The  results  of  criticality  accident  analyses 
in  the  SFP  ara  discussed  in  the  UFSAR 
[UfKiated  Fiiud  Safety  Analysis  Report]  and 
in  Criticality  Analysis  Reports  associated 
with  previous  licensing  activities.  Specific 
accidents  considered  include  fuel  assembly 
drop,  accidental  misloading  of  spent  fuel- 
assemblies  into  the  SFP  racks,  and  loss  of 
normal  cooling. 

LCD  3.9.1,  "BORON  CONCENTRATION.'' 
contains  limitations  on  the  boron 
concentration  in  the  filled  portions  of  the 
reactor  coolant  system  and  the  refueling 
canal  during  Mode  6.  ComEd  has  maintained 
soluble  boron  in  the  SFP  at  all  times  and  has 
imposed  administrative  limits  on  the  SFP 
boron  concentration,  due  in  part  to  this 
requirement.  LCO  3.9.11  establishes  specific 
boron  concentration  requirements  for  the  SFP 
water  coiuistent  with  the  results  of  the  new 
criticality  analysis  based  on  the  NRC- 
approved  methodology  of  WCAP-14416-NP- 
A,  "Westinghouse  Spent  Fuel  Rack  Criticality 
Analysis  Methodology,"  Revision  1, 
November  1996.  Credit  is  also  taken  for 
radioactive  decay  time  of  the  spent  fuel. 

Since  soluble  boron  has  always  been 
maintained  in  the  SFP  water  and  is  currently 
controlled  administratively,  the 
implementation  of  this  requirement  will  have 
little  effect  on  normal  pool  operations  and 
maintenance.  The  implementation  of  the 
proposed  limitations  on  the  SFP  boron 
concentration  will  only  result  in  a 


requirement  to  verify  boron  concentration  of 
the  SFP  water  every  48  hours  rather  than 
every  24  houn.  Sampling  every  48  hours  is 
sufficient  to  verify  the  SFP  boron 
concentration  meets  the  assumptions  of  the 
criticality  analysis. 

Because  soluble  boron  has  always  been 
present  in  the  SFP  and  has  been 
administratively  controlled,  a  dilution  of  die 
SFP  soluble  boron  has  always  been  a 
possibility.  As  shown  in  the  SFP  dilution 
evaluation  performed  fbr  Byron  and 
Braidwood,  a  dilution  of  the  SFP  which 
could  increase  the  rack  ken  to  yeater  than 
0.95  (i.e.,  which  could  reduce  the  required 
margin  to  criticality)  is  not  a  credible  event 

Therefore,  the  implementation  of  the 
proposed  limitations  on  the  SFP  boron 
concentration  and  surveillance  frequency 
will  not  result  in  the  possibilify  of  a  new 
kind  of  accident 

The  proposed  change  to  Specification 
S.6.1.1  identifies  the  requirements  for  the 
spent  fuel  rack  storage  configurations.  The 
proposed  changes  relate  to  the  criteria  far 
determining  the  storage  conftgnration.  Since 
the  proposed  SFP  storage  configuration 
limitations  will  be  similar  to  those  cunenUy 
in  the  Byron  and  Braidwood  TS,  these 
limitations  will  not  have  any  significant   ' 
effect  on  normal  SFP  operations  and 
maintenance  and  will  not  create  any 
possibility  of  anew  or  diffiBrent  kind  of 
accident.  Verifications  will  continue  to  be 
peribimsd  to  ensure  that  the  SFP  loading 
configuration  meets  specified  requirements. 

The  format  revisions  to  Sftecification 
5.6.1.1  and  refiarence  to  the  report  containing 
the  specific  NRC-approved  criticalify 
methodology  in  Spwcification  6.9.1.10  are 
administrative  in  nature  and  will  not  create 
the  possibility  of  a  new  (or]  diffisrent  kind  of 
accident. 

As  discussed  above,  there  is  no  significant 
change  in  plant  configuration  or  equipment 
and  the  proposed  changes  will  not  create  the 
posnbilify  of  a  new  or  diCferent  kind  of 
accident 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  changes  and  the  resulting 
spent  fuel  storage  operating  limits  «dll 
provide  adequate  safety  margin  to  ensure  that 
the  stored  fuel  assembly  array  will  always 
remain  subcritical.  These  limits  are  based  on 
a  plant  specific  criticality  analysis  performed 
in  accordance  with  the  NRC-approved 
Westinghouse  spent  fuel  rack  criticality 
analysis  methodology  (WCAP-14416-NP-A). 
Credit  is  also  taken  fbr  radioactive  decay  time 
of  the  spent  fuel. 

Soluble  boron  credit  provides  significant 
negative  reactivity  in  the  SFP  such  that  the 
kerr  is  maintained  less  than  or  equal  to  0.95. 
The  proposed  surveillance  frequency  will  be 
used  to  verify  the  boron  concentration  is 
within  the  initial  assumptions  of  the 
criticality  analysis.  A  storage  configuration 
has  also  been  defined,  with  a  95-percent 
probabilify  at  a  95-percent  confidence  level, 
that  ensures  the  spent  fuel  rack  kerr  will  be 
less  than  1.0  with  no  credit  for  soluble  boron 
or  Boraflex  panels  in  the  racks.  In  addition 
to  soluble  boron  credit,  credit  is  taken  for 
fuel  assembly  burnup,  decay  time,  and  IFBAs 
[Integral  Fuel  Burnable  Absorber]  when 
determining  assembly  storage  requirements. 
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The  loas  of  substantial  amounts  of  soluble 
boron  from  the  SFP  which  could  lead. to 
exceeding  a  k«rr  of  0.95  has  been  evaluated 
and  sho«<m  not  to  be  credible.  These 
evaluations  show  that  the  dilution  of  the  SFP 
boron  concentration  from  2000  ppm  to  550 
ppm  is  not  credible  and  that  the  spwnt  fuel 
rack  ketr  will  remain  less  than  1.0  when 
flooded  with  unborated  water. 

The  format  revisions  to  SpecificatioD 
5.6.1.1  and  reference  to  the  report  containing 
the  specific  NRC-approved  criticality 
methodology  in  Specification  6.9.1.10  are 
administrative  in  nature  and  will  not  result 
in  a  significant  reduction  in  the  plant's 
margin  of  safety. 

Therefore,  the  proposed  changes  in  this 
license  amendment  will  not  result  in  a 
significant  reduction  in  the  plant's  mutgin  of 
safsty. 

The  NRC  stafTfaas  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standartis  of  10  CFR  50.92<c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District.  109  N.  Franklin.  P.O. 
Box  434.  Byron.  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kaniiakee  Street, 
Wilmingtoii.  Illinois  60481 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago,  Illinois 
60603 

NRC  Project  Director:  Robert  A.  Capra 

Conunonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station,  Uaitv  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request:  August 
12, 1997 

Description  of  amendment  request: 
The  proposed  amendments  would 
remove  a  Technical  Specification 
siirveillance  requirement  to  verify  that 
sediment  deposition  within  the  lake 
screenhouse  is  not  greater  than  one  foot 
in  thickness.  Control  of  sediment 
accumulation  in  the  lake  screenhouse 
would  be  accomplished  through  the 
Service  Water  Performance  Monitoring 
Program. 

Basis  for  proposed  no  significant    , 
hazards  consideration  determination^. 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  identified  because: 

Surveillance's  (sic)  to  fully  verify  (that)  the 
Ultimate  Heat  Sink  contains  enough  water  to 
perform  its  design  function  will  continue.  All 


cleanliness  issues  associated  with  ensuring 
operability  of  Core  Standby  Cooling  System 
-  Equipment  Cooling  Wat^r  System  (CSCS- 
ECWS)  equipment  will  be  performed  under 
the  Service  Water  Performance  Monitoring 
Program,  which  meets  GL  89-13  (>Service 
Water  System  Problems  Affecting  Safety- 
Related  Equipment>|  recommended  actions. 
By  performing  these  inspections  per  CL  89- 
13,  LaSalle  will  ensum  that  there  is  no  tmlld 
up  of  sediment,  which  could  hindw  or 
impede  the  design  operation  of  any  safety  or 
non-safety  related  equipment  which  takes  a 
suction  from  the  service  water  tunnel.  Based 
on  the  nature  of  sediment,  where  it  collects, 
and  system  design,  the  CSCS-ECWS  will  be 
available  if  called  upon  or  started  to  respond 
in  case  of  an  accident  fior  equipment  cooling 
and  long  tei  <:.  cooling. 

At  no  time,  during  approximately  fourteen 
years  of  LaSalle  operation,  has  sediment  built 
up  or  accumulated  either  in  front  of  the  inlet 
to  the  CSCS  cooling  water  screen  bypass 
supply  line  er  the  six  36-inch  normal  tunnel 
supply  lines  in  such  a  manner  that  the  flow 
of  water  through  these  lines  could  have  been 
reduced  or  blocked.  Instead,  loose  sediment 
collects  in  quiescent  areas  near  the  traveling 
screens,  the  north  end  of  the  Service  Water 
Tunnel,  under  the  outlets  of  the  36-inch 
normal  tunnel  supply  lines  in  the  service 
water  tunnel,  and  downstream  of  the 
butterfly  isolation  valve  in  the  54  inch  CSCS 
cooling  water  screen  bypass  supply  line.  The 
sediment  that  collects  in  the  service  water 
tunnel  does  not  build  up  in  a  manner  such 
that  CSCS-BCWS,  non-essential  station 
service  water,  or  fire  pump  suctions  from  the 
tunnel  are  affected,  based  on  inspections 
since  1992. 

The  CSCS  equipment  cooling  bypass  valve, 
OE12-F300,  is  the  manual  butterfly  valve  in 
the  CSCS  cooling  water  screen  bypass  supply 
hne.  The  bypass  valve  is  being  added  to  the 
ASME  Section  XI  Inaervice  Testing  Program 
to  cycle  the  valve  quarterly.  This  valve 
cycling  will  help  maintain  sediment  level  in 
the  bypass  line  at  a  low  level  due  to  flow 
through  the  line  while  the  valve  is  not  fully 
closed  and  thus  assure  the  bypass  line 
remains  available.  The  flow  is  created  due  to 
the  differential  pressure  across  the 
circulating  water  traveling  screens  with 
circulating  water  pumps  in  operation. 

Therefore,  neither  essential  nor  non- 
essential service  water  Mrill  be  lost  due  to 
sediment.  Neither  the  probability  nor  the 
consequences  of  an  accident  are  increased  by 
the  deletion  of  SR  4.7.1.3.c. 

2)  Create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  from  any  accident 
previously  evaluated  because: 

Inspections  for  sedimentation  will 
continue  to  be  required  by  LaSalle's  Service 
Water  System  Performance  Monitoring 
Program  per  GL  89-13,  to  ensure  continued 
operability  of  Core  Standby  Cooling  System- 
Equipment  Cooling  Water  System  (CSCS- 
ECWS).  The  Ultimate  Heat  Sink  operability 
requires  assurance  of  a  specific  volume  of 
water  to  provide  cooling  for  at  least  30  days 
for  long  term  cooling  following  an  accident. 
The  public  will  be  protected  by  the  safety 
analysis  in  place  by  the  foct  that  the  safisty 
and  non-safety  related  equipment  which  take 
a  suction  friom  the  service  water  tunnel  will 


not  be  impaired  by  sediment.  Therefore, 
there  will  be  no  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

The  Ultimate  Heat  Sink  continues  to  be 
demonstrated  Operable  by  verifying  a 
sufiicient  volume  of  water  per  TS  SR 
4.7.1.3.8  and  4.7.1. 3.b.  Equipment  operability 
will  still  be  required  per  Technical 
Specifications  3/4.7.1.1  and  3/4.7.1.2  for  the 
CSCS-ECWS  systems.  Sedimentation  in  the 
lake  screenhouse  is  a  maintenance/ 
cleanliness  issue  addressed  by  the  LaSalle 
Service  Water  Performance  Monitoring 
Program.  The  program  ensures  equipment 
operability  by  both  inspection  for  and 
removal  of  sedimentation  and  chemical 
control  with  a  biocide  to  limit  the  girowth  of 
biological  material  and  silt  dispersant  to  help 
keep  silt  in  the  flow  stream  from  coagtilating. 
Therefore,  there  is  minimal  or  no  reduction 
in  the  margin  of  safety  due  to  the  deletion  of 
this  surveillance  requirement. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  )acobs  Memorial  Libi'^, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348 

Attorney  for  licensee:  Michael  L 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,.  Chicago.  Illinois 
60603 

NRC  Profect  Director:  Robert  A.  Capra 

Detroit  Edison  Company.  Docket  No. 
50-341.  Fernu  2,  Monroe  County, 
Michigan 

Date  of  amendment  request: 
September  29, 1997  (NRC-97-008g) 

Description  of  amendment  request: 
The  proposed  amendment  woultf 
relocate  the  requirements  for  selected 
instrumentation  and  the  associated 
Bases  fnnn  the  technical  specifications 
(TS)  to  the  updated  final  safety  analysis 
report.  The  aSected  instrumentation  is 
seismic  monitoring  (TS  3.7.2), 
meteorological  monitoring  (TS  3.7.3), 
the  traversing  in-core  probe  system  (TS 
3.7.7),  the  chlorine  detection  system  (TS 
3.7.8),  and  the  loose  parts  detection 
system  (TS  3.7.10).  Changes  to  the  TS 
index  and  list  of  tables  were  also 
requested  to  reflect  the  relocation  of 
these  TS  and  associated  Bases.  NRC 
Generic  Letter  95-10,  "Relocation  of 
Selected  Technical  Specification 
Requirements  Related  to 
Instrumentation,"  dated  December  15, 
1995,  provided  information  concerning 
relocation  of  the  requirements  for  these 
instruments. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  changes  would  relocate  TS 
3/4.3.7.2  -  Seismic  Monitoring 
Instrximentation,  TS  3/4.  3.7.3  • 
Meteorological  Monitoring  lostnunentation. 
TS  3/4.3.7.7  -  Traversing  In-Core  Probe 
System,  TS  3/4.3.7.8  -  Chlorine  Detection 
System,  and  TS  3/4.3.7.10  -  Loose-Part 
Detection  System  and  their  associated  Bases 
to  the  Fermi  2  Updated  Final  Safety  Analysis 
Report  (UFSAR).  They  would  also  delete  the 
special  reporting  requirements  from  the 
aforementioned  TS  which  contain  such 
requirements.  The  proposed  changes  would 
revise  the  TS  Index  and  List  of  Tables  to 
reflect  the  relocation  of  these  TS  and 
associated  Bases.  The  relocated  TS  changes 
would  be  controlled  in  accordance  with  the 
requirements  of  10  CFR  50.59. 

'The  proposed  changes  affect  TS  that  do  not 
meet  the  NRC's  "Final  Policy  Statement  on 
Technical  Specification  Improvements  far    . 
Nuclear  Power  Reactors"  or  10  CFR  ;.; 

50.36(c)(2)(ii)  criteria  for  inclusion  in  TSJ''  ^ 
Theae  TS  relocations  are  consistent  with 
NUREC-1433,  "Standard  Technical 
Specifications.  General  Electric  Plants,  BWR/ 
4,"  Revision  1.  April  1995.  Furthermore, 
these  five  TS  are  specifically  identified  in 
NRC  Generic  Letter  95-10,  "Relocation  of 
Selected  Technical  Specifications 
Requirements  Related  to  Instiiimentation," 
dated  December  IS,  1995,  as  suitable  for 
relocation  to  licensee-controlled  documents. 

The  Special  Report  requirements  of  TS  3/ 
.4.3.7.2,  TS  3/4.3.7.3,  and  TS  3/4.3.7.10 
would  be  deleted  as  part  of  their  relocation 
to  the  UFSAR.  The  NRC  reporting  criteria  of 
10  CFR  50.72,  'Immediate  Notification 
Requirements  for  Operating  Nuclear 
Reacton,"  and  10  CFR  50.73.  "Licensee 
Event  Report  Systems"  provide  appropriate 
requirements  for  reporting  degraded  and  non- 
conforming conditions  to  the  NRC. 

These  proposed  TS  changes  do  not  involve 
a  signifkant  increase  in  the  probability  of  an 
accident  previously  evaluated  because  n6 
changes  are  being  made  to  any  accident 
initiator.  No  previously  analyzed  accident 
scenario  is  changed,  and  initiating  conditions 
and  assumptions  remain  as  previously 
analyzed. 

These  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  consequences  of 
an  accident  previously  evaluated  because  the 
proposed  changes  do  not  affect  accident 
sequences  or  assimiptions  used  in  evaluating 
the' radiological  consequences  of  an  accident. 
The  proposed  changes  do  not  alter  the  source 
term,  containment  isolation  or  allowable 
radiological  releases. 

2.  The  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated; 

'The  proposed  changes  do  not  change  the 
way  in  which  the  plant  is  operated  and  no 


new  or  different  feilure  modes  have  been 
defined  for  any  plant  system  or  component. 
No  limiting  single  feilure  has  been  identified 
as  a  result  of  the  proposed  changes.  No  new 
or  different  types  of  feilures  or  accident 
initiatora  are  introduced  by  the  proposed 
changes. 

3.  The  changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  proposed  changes  involve 
instrumentation  and  systems  which  are  not 
inputs  in  the  calculation  of  any  safety  margin 
with  regard  to  Technical  Specification  Saf^ 
Limits.  Limiting  Safety  System  Settings, 
Limiting  Control  Settings  or  Limiting 
Conditions  for  Operation,  or  other  previously 
defined  margins  for  any  stmcture,  system,  or 
component.  ^ 

The  NRC  staff  has  reviewed  thT 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe.  Michisan  48161 

Attorney  for  licensee:  John  Flyim, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit.  Michigan 
48226 

NRC  Project  Director:  John  N.  Harmon 

Duquesne  Light  Company,  et  al..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request: 
September  11, 1997 

Description  of  amendment  request: 
The  proposed  amendments  would 
relocate  the  reactor  trip  system  and 
engineered  safety  featiire  actuation 
system  response  times  from  technical 
specification  (TS)  tables  3.3-2  and  3.3- 
)5  to  Section  3  of  the  licensee's  Licensing 
Requirements  Manual  (LRM)  in 
accordance  with  the  guidance  provided 
in  NRC  Generic  Letter  93-08. 
Subsequent  change$.to  the  LRM  would 
be  controlled  in  accordance  with  the 
requirements  of  10  CFR  50.59.  The 
proposed  amendments  would  also  make 
several  editorial  changes  inTSs  3.3.1.1 
and  3.3.1.2,  as  well  as  making 
conforming  changes  to  the  Bases  for 
these  TSs. 

Basis  fpr  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  amendment  relocates  the 
instrument  response  time  limits  for  the 


reactor  trip  system  (RTS)  and  enginewed 
safety  feature  actuation  system  (ESF AS)  from 
the  technical  sp>ecifications  to  the  Licensing 
Requirements  Manual  (LRM).  The  Core 
Operating  Limits  Report  (COLR)  and 
containment  penetrations  table  (containm«it 
isolation  valves)  are  controlled  and 
maintained  in  the  LRM.  The  LRM  was 
developed  to  control  and  maintain  those 
items  removed  from  the  technical 
specifications.  The  (troposed  amendment 
conforms  to  the  guidance  given  in  Enclosures 
1  and  2  of  Generic  Letter  93-08.  Neither  the 
response  time  limits  nor  the  surveillance 
requirements  for  performing  response  time 
testing  will  be  altered  by  this  submittal.  The 
overall  RTS  and  ESF  AS  functional 
capabilities  will  not  be  changed  and 
assurance  that  action  requirements  of  the 
protective  and  engineered  safety  features 
systems  are  completed  within  the  time  limits 
assumed  in  the  accident  analyses  is 
unaffected  by  the  proposed  amendment 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  amendment  will  not  change 
the  physical  plant  or  the  modes  of  plant 
operation  defined  in  the  operating  license. 
The  change  does  not  involve  the  addition  or 
modification  of  equipment  nor  does  it  alter 
the  design  or  operation  of  plant  systems. 
Therefore,  operation  of  the  fecility  in 
accordance  with  the  proposed  amendment 
%vill  not  create  the  possibility  of  a  new  or 
diSerent  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  measurement  of  instrumentation 
response  times  at  the  frequencies  specified  in 
the  technical  specification  provides 
assurance  that  actions  associated  with  the 
protective  and  engineered  safety  features 
systems  are  accomplished  within  the  time 
limits  assumed  in  the  accident  analyses.  The 
resftonse  time  limits,  and  the  measurement 
frequencies  remain  unchanged  by  the 
proposed  amendment.  The  proposed  changes 
do  not  alter  the  basis  for  any  other  technical 
specification  that  is  related  to  the 
establishment  of  or  maintenance  of  a  nuclear 
safety  margin.  Therefore,  operation  of  the 
fef^ity  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  coni^ideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa,  PA 
15001 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire.  Shaw,  Pittman,  Potts  & 
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Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037 
NRC  Project  Director:  John  F.  Stoli 

Entergy  Operations,  Inc.,  et  al.,  Docket 
No.  5gUi6,  Grand  Golf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Miasisaippi 

Date  of  amendment  request: 
September  18,  1997 

Description  of  amendment  request: 
The  amendment  would  decrease  the 
safety  limit  for  the  minimum  critical 
power  ratio  (MCPR)  from  1.12  to  1.11 
for  two  redrculation  loop  operation  and 
from  1.14  to  1.12  for  single  recirculation 
loop  operation  in  Technical 
Specification  (TS)  2.1.1.2.  Because  the 
proposed  amendment  is  for  Cycle  10 
operation,  the  amendment  would  also 
revise  the  footnotes  to  TSs  2.1.1.2  and 
5.6.5  to  state  that  the  MCPR  values  and 
the  items  19  and  20  are  "applicable  only 
for  Cycle  10  operation."  Cycle  10 
operation  is  after  the  next  (i.e.,  9th) 
refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  S0.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

L  The  proposed  change  does  not 
•igniiicaiitly  increase  the  probability  or 
coosequaoces  of  an  accidaot  previously 
evaluated. 

The  Minimum  Critical  Power  RaQo  (MCPR) 
safisty  limit  is  defined  in  the  Bases  to 
Technical  Specification  [TSj  2.1.1  as  that 
limit  which  "ensures  that  during  normal 
operation  and  during  Anticipated 
Operational  Occurrences  (AOO^,  at  least 
99.9%  of  the  fuel  rods  in  the  core  do  not 
experience  transition  boiling."  The  MCPR 
■afsty  limit  is  re-evaluated  for  each  reload 
and.  for  CGNS  (Grand  Gulf  Nuclear  Sution. 
Unit  ll  Cycle  10,  the  analyses  have 
concluded  that  a  two-loop  MCPR  safety  limit 
of  1.11  based  on  the  application  of  G£'s 
(General  Electric  Company's)  cycle-specific 
MCPR  safety  limit  methodology  is  necessary 
to  ensiira  that  this  acceptance  criterion  is 
satisfied.  For  single*loop  operation,  a  MCPR 
safcty  limit  of  1.12  based  on  CE's  cycle- 
specific  MCPR  safety  limit  methodology  Was 
determined  to  be  necessary.  Core  MCPR 
operating  limits  are  developed  to  support  the 
Technical  Specification  (TS)  3.2 
requirements  and  ensure  these  safety  limits 
are  maintained  in  the  event  of  the  worst  case 
transient  Since  the  MCPR  safety  limit  will  be 
maintained  at  all  times,  operation  under  the 
proposed  changes  will  ensure  [that]  at  least 
99.9%  of  the  fiiel  rods  in  the  core  do  not 
axperienca  tiansitkn  boiling.  Thwirfore. 
thaaa  rbanges  to  the  (MCPRlsafiBty  limit  do 
not  afiect  the  probability  or  consequences  of 
an  accident  (previously  evaluated). 

GTs  GESTARH  approved  methodology 
vrill  continue  to  be  impleoMOlad  and  has  no 
effect  on  the  probability  or  Gaasaqaancaa  of 
any  accidents  previously  evaioated.  One 


exception  to  GESTAR  is  that  the  mis-oriented 
and  mis- located  bundle  events  will  continue 
to  be  analyzed  a.^  accidents  subject  to  the 
acceptance  critena  in  the  current  licensing 
basis  (far  GGNSl.  The  design  of  the  CEll  hiel 
bundles!,  to  be  added  to  the  coce  to  replace 
Siemens  fuel  bundles.)  is  such  that  the 
bundles  are  not  likely  to  be  mis-oriented  or 
mis-located  and  the  normal  administrative 
qontrols  will  be  in  effect  for  assuring  proper 
orientation  and  location.  Therefore,  the 
probability  of  a  fuel  loading  error  is  not 
inctsased.  This  analysis  ensures  that 
postulated  dose  releases  will  not  exceed  a 
small  fraction  (10  percent)  of  lOCFRlOO  [10 
CFR  Part  100)  limits.  Therefore,  the 
probability  or  consequences  of  accidents 
previojuly  evaluated  are  unchanged. 

VL  Tie  proposed  change  does  not  create  the 
possibility  of  •  new  as  different  kind  of 
accident  horn  any  accident  previously 
evaluated. 

The  GE  11  l^iel  to  be  (added  to  the  core 
and)  used  in  Cycle  10  [operation]  is  of  a 
design  compatible  with  fuel  present  in  the 
core  and  used  in  the  (current  9th)  cycle.  (The 
ciurent  core  is  a  mixture  of  CEll  and 
Siamens  fuel  bundles.  The  addition  of  GEll 
to  tlM  core  for  the  9th  cycle  is  addressed  in 
ABandment  131  to  the  license  dated 
November  21, 1996.)  Therefore,  the  GEll  fuel 
will  not  create  the  possibility  of  a  new  or 
diffnent  kind  of  accident.  The  proposed 
changes  do  not  involve  any  new  modes  of 
operation,  any  changes  to  setpoints.  or  any 
plant  modifications. 

They  introduce  revised  MCPR  safety  limits 
that  have  t)een  proven  to  be  acceptable  for 
Cycle  10  operation.  Compliance  with  the 
applicable  criterion  for  incipient  boiling 
transition  continues  to  be  ensured.  The 
proposed  MCPR  safety  limits  do  not  result  in 
the  creation  of  any  new  precursors  to  an 
accident 

Thetefbre.  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  &om  any  accident 
previously  evaioated. 

ID.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  MCPR  safety  limiU  have  been 
evaluated  in  accordance  with  GE's  current 
cycle-specific  methodology  to  ensure  that 
during  normal  operation  and  during  AOOs, 
at  least  99.9%  of  the  fuel  rods  in  the  core  are 
not  expected  to  experience  transition  boiling. 
Unless  otherwise  approved.  GGNS  will 
implement  only  the  NRC-approved  revisions 
to  CE's  GESTAR  methodology.  This  GE 
methodology  is  similar  to  those  SPC 
((Siemens  Power  Corporation)]  reports 
current  listed  in  TS  5.6.S  and  it  will  be 
applied  in  a  similar,  conservative  feshion. 
CrS  5.6.5.  Core  Operating  Limits  Report,  lists 
the  analytical  methods  which  are  approved 
by  NRC  and  are  used  to  determine  the  core 
operating  limits  for  the  CGNS  core,  including 
the  MCPR)  One  excepUon  to  GESTAR  is  that 
the  mi»-oriented  and  mis- located  bundle 
events  will  continue  to  be  analyzed  as 
accidents  subject  to  the  acceptance  cateria  in 
the  cuoent  [GGNS]  licensing  basis.  This 
analysis  ensures  that  postulated  dose  releases 
wiU  not  exceed  a  small  fraction  (10  percent) 
of  lOCFRlOO  limits.  (The  proposed  changes 
are  to  maintain  the  margin  of  safety  for 


transition  boiling  in  the  core.)  On  this  basis, 
the  implementation  of  this  GE  methodology 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
revievtr,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Documerrt  Room 
Location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce- Steeel^ 
Natchez,  MS  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  12th  Floor, 
Washington,  DC  20005-3502 

NBC  Project  Director:  James  W. 
Qifford,  Acting 

Entergy  Operations  Inc..  Docket  No.  50- 
382,  Walnibrd  Steam  Electric  Station, 
Unit  3,  St  Charlea  Parish,  Leuiaiana 

Date  (^amendment  request: 
September  25, 1997 

Description  of  amendment  request: 
The  proposed  change* modifies  IJmiting 
Condition  for  Operation  (LCO)  3.6.1.2 
(Containment  Leakage),  the  associated 
Action,  and  Surveillance  Requirement 
(SR)  4.6.1.2  in  Technical  Specification 
(TS)  for  Waterford  Steam  Electric 
Station,  Unit  3  (Waterford  3).  The  air 
lock  dooi  seal  leakage  rate  acceptance 
criteria  in  TS  6.15  is  being  changed  from 
O.OlLa  to  O.OOSLa.  TS  6.15  is  also  being 
modified  to  make  the  terms  used  in  the 
Containment  Leakage  Rate  Testing 
Program  consistent  with  terms  used  in 
the  TS.  This  change  corrects  an  error 
that  inadvertently  decreased  the 
allowed  outage  time  from  24  hours  to  1 
hour  when  the  containment  purge  valve 
or  containment  air  lock  leakage  rates  are 
not  within  limits.  This  error  was  made 
in  the  Waterford  3  TS  change  request 
that  was  approved  in  Amendment  124 
for  Waterford  3  on  April  10,  1997. 

Basis  for  proposed  no  significaat 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  ia  presented 
below: 

1.  Will  operation  of  the  fecility  in 
accordance  with  this  proposed  change 
involve  a  significant  inonaaa  in  the 
probability  or  consaqmnoas  of  an  accident 
previously  evaluated? 

Response:  No 

The  proposed  change  adds  the  specific 
type  of  containment  lealrage  to  the  limiting 
Condition  for  Operation  (LCO),  Action,  and 
Surveillance  Requirement  (SR)  in  the 
Containaient  Leakage  Technical 
Specification  (TS)  which  results  in  increasing 
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the  allowed  outage  time  from  1  hour  to  24 
hours  when  the  containment  purge  valve  or 
contaiiunent  air  lock  leakage  rates  are  not 
within  limits.  The  proposed  change  revises 
the  air  lock  door  seal  leakage  rate  acceptance 
criteria.  Also,  the  proposed  change  revises 
the- Actions  in  the  Containment  Leakage  TS 
to  be  consistent  with  the  Applicability,  and 
revises  terms  in  the  Containment  Section  and 
Administrative  Controls  Section  of  the  TS  to 
be  consistent  with  the  Contaiiunent  Leakage 
Rate  Testing  Program.  This  change  will  not 
a£fect  the  probability  of  an  accident.  The 
containment  purge  valve  and  air  lock  leakage 
rates  are  not  an  initiator  of  any  analyzed 
event.  This  change  corrects  two  errors  that 
were  made  in  the  Waterford  3  10CFR50 
Appendix  ).  Option  B.  TS  change  request  that 
was  approved  in  TS  Amendment  124.  The 
first  error  inadvertently  decreased  the 
allowed  outage  time  from  24  hours  to  1  hour 
when  either  the  containment  purge  valve  or 
contaiiunent  air  lock  leakage  rate  acceptance 
criteria  is  not  met.  The  second  error 
inadvertently  increased  the  acceptance 
criteria  for  the  air  lock  door  seal  leakage.  The 
revised  air  lock  door  seal  leakage  rate 
acceptance  criteria  was  never  used  at 
Waterford  3.  This  change  also 
administratively  changes  the  Containment 
Leakage  TS  Action  and  terms  in  the  TS  for 
consistency. 

The  proposed  change  will  not  affect  the 
consequences  of  an  accident.  The  amount  of 
leakage  from  the  containment  purge  valve 
and  from  the  contaiiunent  air  lock  will  still 
be  included  in  the  overall  combined 
containment  leak  rate.  Neither  the  overall 
contaiiunent  leakage  rate  limit  nor  the  Action 
required  to  be  taken  if  the  overall 
containment  leakage  rate  were  exceeded  is 
being  changed.  The  Containment  Leakage  TS 
Action  will  be  consistent  with  the 
Applicability  and  TS  3.0.4  will  prohibit  entry 
into  Mode  4  (RCS  (Reactor  Coolant  System] 
temperature  <  200*F),  unless  the  overall 
contaiiunent  leakage  rate  is  within  limit  The 
revised  air  lock  acceptance  criteria  was  never 
used.  Waterford  3  will  continue  using  the 
more  restrictive  acceptance  criteria  which  is 
controlled  administratively.  This  proposed 
change  does  not  affect  the  mitigation 
.capabilities  of  any  component  or  system,  nor 
does  it  affect  the  assumptions  relative  to  the 
mitigation  of  accidents  or  transients. 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
.previously  evaluated. 

2.  Will  operation  of  the  fecility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

The  proposed  change  adds  the  specific 
type  of  containment  leakage  to  the  LCO, 
Action,  and  SR  in  the  Contaiiunent  Leakage 
'  TS.  This  results  in  increasing  the  allowed 
outage  time  from  1  hour  to  24  hours  when 
the  contaiiunent  purge  valve  or  containment 
air  lock  leakage  rates  are  not  within  limits. 
The  proposed  change  revises  the  air  lock 
door  seal  leakage  rate  acceptance  criteria. 
Also,  the  proposed  change  revises  the 
Actions  in  the  Containment  Leakage  TS  to  be 


consistent  with  the  Applicability,  and  revises 
terms  in  the  Containment  Section  and 
Administrative  Controls  Section  of  the  TS  to 
be  consistent  with  the  Contaiiunent  Leakage 
Rate  TestingProgram.  Neither  the  design  nor 
configuration  of  the  plant,  or  how  the  plant 
is  operated  is  being  changed  due  to  the 
addition  of  the  specific  types  of  leakage  from 
the  Containment  Beakage  Rate  Testing 
Program,  corrections  made  to  the  air  lock 
door  seal  leakage  rate  acceptance  criteria,  or 
the  changes  made  to  make  the  TS  consistent. 
There  has  been  no  physical  change  to  plant 
systems,  structures,  or  components  nor  will 
these  changes  reduce  the  ability  of  any  of  the 
safety-related  equipment  required  to  mitigate 
anticipated  operational  occurrences  or 
accidents.  Therefore,  the  proptosed  change 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  fecility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

The  proposed  change  adds  the  specific 
type  of  containment  leakage  to  the  LCO. 
Action,  and  SR  in  the  Containment  Leakage 
TS.  This  results  in  increasing  the  allowed 
outage  time  from  1  hour  to  24  hours  when 
the  containment  purge  valve  or  containment 
air  loqk  leakage  rates  are  not  within  limits. 
The  proposed  change  revises  the  air  lock 
door  seal  leakage  rate  acceptance  criteria. 
Also,  the  proposed  change  revises  the 
Actions  in  the  Containment  Leakage  TS  to  be 
consistent  with  the  Applicability,  and  revises 
terms  in  the  Containment  Section  and 
Administrative  Controls  Section  of  the  TS  to 
be  consistent  with  the  Containment  Leakage 
Rate  Testing  Program.  The  proposed  revision 
to  the  Action  and  making  the  contaiiunent 
leakage  rate  terms  consistent  are 
administrative  changes  that  have  no 
technical  impact  on  the  TS. 

The  pre-amendment  124  Waterford  3  TS 
and  NUREG-1432  allowed  entry  into  specific 
Actions  with  allowed  outage  times  greater 
than  1.  hour  (24  hours)  when  the  air  lock  and 
purge  valve  leakage  rate  acceptance  criteria 
could  not  be  met.  This  change  restores  this 
aMbwed  outage  time  which  was  inadvertently 
changed  due  to  an  error  in  the  TS  change 
request.  The  increased  allowed  outage  time 
may  prevent  an  unnecessary  plant  shutdown 
which  is  a  plant  transient.  Plant  shutdowns 
produce  thermal  stress  on  components  in  the 
Reactor  Coolant  System  and  the  potential  for 
a  plant  upset  that  could  challenge  safety 
systems.  This  change  decreases  the 
possibility  of  a  plant  shutdown  by  replacing 
the  1  hour  allowed  outage  time  with  a  24 
hour  allowed  outage  time  when  the 
containment  purge  valve  or  containment  air 
lock  leakage  is  not  within  limits.  Also,  the 
overall  contaiiunent  leakage  rate  limits  are 
not  being  changed  and  are  required  to  be 
maintained. 

The  revision  to  the  air  lock  door  seal 
acceptance  criteria  is  a  more  restrictive 
change  to  correct  an  error  made  by  Waterford 
3  in  the  TS  change  request  approved  in 
Amendment  124.  The  less  restrictive 
acceptance  criteria  was  never  used; 
Waterford  3  continued  testing  to  the  more 
restrictive  acceptance  criteria. 


Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  (Orleans,  LA  70122 

Attorney  for  licensee:  N.S.  Rejmolds, 
Esq.,  Winston  &  Strawrn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director:  James  W. 
Qifford,  Acting 

Florida  Power  Corporation,  et  aL, 
Docket  No.  50-302,  Crystal  River 
Nuclear  Generating  Plant,  Unit  No.  3, 
Citrus  Coimty,  Florida 

Date  of  amendment  request:  October 
1.1997 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TS)  for  the 
Crystal  River  Nuclear  Electric 
Generating  Plant  Unit  3  (CR-3).  The 
proposed  TS  change  would  add  a  new 
TS  section,  5.6.2. 10.4.C.  The  new' 
section  will  provide  growth  monitoring 
criteria  for  the  first  span  section  of  tubes 
in  the  "B"  Once-Through  Steam 
Generator  (OTSG)  with  pit-like 
intergranular  attack  (IGA)  indications. 

Basis  for  proposed  no  siffiificant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 

Does  Not  Involve  a  Significant  Increase  in 
the  Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

The  purpose  of  OTSG  tube  inspection  is  to 
identify  tul>es  that  have  a  higher  potential  for 
in  service  feilure  due  to  degradation  that 
results  in  a  reduced  ability  to  withstand 
normal  and  upset  operating  conditions.  The  * 
formal  incorporation  of  specific  indication 
growth  monitoring  and  repair  criteria  is 
consistent  with  this  purpose.  Therefore,  the 
probability  of  an  accident  previously 
evaluated  has  not  been  increased. 

Chapter  14  of  the  CR-3  Final  Safety 
Analysis  Report  (FSAR)  provides  an  aiialysis 
to  assess  the  consequences  of  a  steam 
generator  tube  rupture  event,  including  the 
complete  severance  of  a  steam  generator  tube. 
This  analyses  concluded  that  CR-3  was 
sufBciently  designed  to  ensure  that  in  the 
event  of  a  steam  generator  tube  rupture,  the 
radiological  doses  would  not  exceed  the 
allowable  limits  prescribed  by  10  CFR  100. 
Neither  would  this  result  in  additional  tube 
feilures  and  further  de^adation  of  the 


54874  Federal  Register  /  Vol.  62,  No.  204  /  Wednesday.  October  22,  1997  /  Notices 


integrity  of  the  reactor  coolant  pressure 
boundary.  The  proposed  changes  do  not  alter 
this  analysis  in  any  fashion.  Therefbie,  the 
consequences  of  an  accident  have  not  been 
increased. 

Criterion  2 

Does  not  Create  the  Possibility  of  a  New  or 
Difiierent  Kind  of  Accident  from  any 
Accident  Previously  Evaluated. 

This  change  does  not  alter  the  design  or 
operation  of  the  OTSGs.  The  incorporation  of 
the  proposed  requirements  is  more 
conservative  than  the  existing  ITS 
requirements.  Neither  the  type  of  inspection 
of  OTSG  tubes  nor  the  process  for  performing 
inspections  will  be  changed  by  this 
amendment.  Therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Criterion  3 

Does  Not  Involve  a  SignifkzanI  Reduction 
in  the  Margin  of  Safety  as  defined  in  the 
Bases  for  any  Technical  Specifications. 

The  previously  performed  analyses  on  the 
effects  of  OTSG  tube  failures,  as  reported  in 
the  CR-3  FSAR.  have  demonstrated  that 
onsite  and  oSiite  consequences  are  within 
allowable  limits.  The  proposed  change 
incorporates  mora  conservative  growth 
monitoring  and  operational  assessment 
criteria  for  the  "B"  OTSG  first-span  pit-like 
ICA  indications.  This  change  does  not  result 
in  a  significant  reduction  in  the  margin  of 
safety  as  defined  in  the  Bases  for  any 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Costal  River,  Florida 
34428 

Attorney  for  licensee:  R.  Alexander 
Glenn.  General  Counsel,  Florida  Poww 
Corporation,  MAC  -  ASA.  P.  O.  Box 
14042.  St  Petersburg.  Florida  33733- 
4042 

NRC  Pro/ect  Director:  Frederick  J. 
Hebdon 

^orth  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
September  26,  1997 

Description  of  amendment  request: 
The  proposed  amendment  would 
separate  the  requirements  for  Control 
Room  Air  Conditioning  from  Control 
Room  Makeup  Air  and  Filtration  as 
presently  contained  in  Technical 
Specification  3.7.6,  "Control  Room 
Emergency  Makeup  Air  and  Filtration," 
and  its  associated  BASES.  Technical 
Specification  3.7.6  now  requires  that 


each  subsystem  of  Control  Room 
Emergency  Makeup  Air  and  Filtration 
include  an  OPERABLE  emergency 
filtration  unit  and  air  conditioning  imit 
The  proposed  amendment  would 
separate  the  reqtiirements  based  on 
system  function.  The  proposed 
amendment  also  would  mcrease  the 
allowed  outage  time  for  the  air 
conditioning  portion  of  the  Control 
Room  Air  Conditioning  Subsystem. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  changes  do  not  involve  a  significant 
increase  in  the  probebility  or  consequences 
of  an  accident  previously  evaluated  (10  CFR 
S0.92(c)(l)).  The  proposed  changes  have  no 
impact  on  the  probability  of  an  accident 
because  the  control  room  ventilation  systems 
are  support  systems  which  have  a  role  in  the 
detection  and  mitigation  of  accidents  but  do 
not  contribute  to  the  initiation  of  any 
accident  previously  evaluated.  Reorganizing 
the  Technical  Specificatioiu  by  function  is 
merely  an  administrative  chai^  and  the 
change  has  no  impact  on  the  course  of  any 
accidents  previously  evaluated  since  there  is 
no  change  Ln  the  functions  provided  by  the 
subsystems. 

Increasing  the  allo%ved  outage  time  to  30 
days  from  7  days  for  the  cooling  of 
recirculated  air  while  one  train  is  inoperable 
does  not  affect  the  availability  of  the  second 
train  of  air  conditioning  or  the  actions 
required  if  both  trains  of  air  conditioning 
become  unavailable.  Thus,  the  consequences 
accidents  previously  evaluated  are  not 
increased. 

B.  The  changes  do  not  create  the  possibility 
of  a  new  or  diOerent  kind  of  accident  from 
any  accident  previously  evaluated  (10  CFR 
&0.92(c)(2))  because  they  do  not  affect  the  _ 
function  of  any  fecility  structure,  system  or 
component,  nor  do  they  afCsct  the  manner  by 
which  the  feciUty  is  operated.  The  proposed 
changes  do  not  introduce  any  new  failure 
modes. 

C.  The  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  (10  CFR 
50.92(c)(3))  because  the  proposed  changes  do 
not  affect  the  function  of  any  fecility 
structure,  system  or  component,  nor  do  they 
affect  the  manner  by  which  the  fecility  is 
operated.  Increasing  the  allowed  outage  time 
for  the  cooling  of  recirculated  air  while  one 
train  is  inoperable  represents  an  increase  in 
the  probability  that  the  air  conditioning 
functions  could  be  unavailable.  However,  the 
increase  does  not  affect  the  availability  of  the 
second  train  of  air  conditioning  or  the  actions 
required  should  both  traiiu  of  air 
conditioning  become  unavailable. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Foimders  Park,  Exeter,  NH  03833 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esquire,  Northeast  Utilities 
Service  Company,  Post  Office  Box  270, 
Hartford  CT  06141-0270 

NRC  Project  Director:  Ronald  B. 
Eaton,  Acting 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  5O-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  requests: 
SeptembKBr  26, 1997 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS) 
3.4.B,  "Auxiliary  Feedwater  System,"  to 
provide  specific  guidance  for 
conducting  post-maintenance 
operational  testing  of  the  turbine-driven 
auxiliary  feedwater  (TDAFW)  pimip  and 
associated  system  valves  to  meet 
operability  and  limiting  conditions  for 
operation  during  unit  startup.  An 
additional  change  is  proposed  to  revise 
Table  TS.3.5.2B  to  permit  during  Mode 
2  the  bypassing  of  the  auto  start  feature 
of  the  auxiliary  feedwater  (AFW)  piunps 
that  results  from  the  trip  of  both  main 
feedwater  pumps  when  the  feedwater 
pumps  are  not  required  to  be  operated. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  aniendment(sl  vrill  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Since  none  of  the  proposed  changes 
involve  a  physical  change  to  the  plant,  the 
mechanisms  that  could  cause  a  Loss  of 
Normal  Feedwater  have  not  changed.  The 
probability  that  a  Loss  of  Normal  Feedwater 
will  occur  is  not  altered.  ^ 

This  change  still  requires  that  the  motor 
driven  AFW  Pump  and  associated  system 
valves  are  operable  during  Startup 
Operations.  Analysis  of  the  Loss  of  Normal 
Feedwater  transient  shows  that  a  single  AFW 
Piunp  provides  sufficient  AFW  flow  to 
prevent  any  adverse  conditions  in  the  core. 
The  condition  of  an  inoperable  TDAFW 
Pump  is  already  permitted  during  power 
operations  where  the  consequences  of  the 
event  would  be  more  severe  than  during 
startup.  Since  there  are  no  consequences 
from  the  Loss  of  Normal  Feedwater  event  at 
power,  the  consequences  during  startup 
would  still  be  none,  but  the  margins  would 
be  larger  because:  (1)  the  amount  of  residual 
heat  generated  is  less  because  reactor  po¥rw 
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at  the  start  of  the  event  is  less  and  (2)  the 
power  history  is  lower  resulting  in  less  decay 
heat. 

Thus,  these  changes  do  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed. 

2.  The  proposed  amendments]  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated  because  the 
proposed  changes  do  not  introduce  a  new 
mode  of  operation  or  testing,  or  make 
physical  changes  to  the  plant. 

"The  proposed  changes  do  not  alter  the 
design,  function,  operation,  or  testing  of  any 
plant  component,  therefore  the  possibility  of 
a  new  or  different  kind  of  accident  from 
those  previously  analyzed  would  not  be 
created  by  these  changes  ta  Technical 
Specifications. 

3.  The  proposed  amendment(s]  will  not 
involve  a  significant  reduction  in  the  margin 
ofsafisty. 

Margins  previously  established  for  the  Loss 
of  Normal  Feedwater  event,  were  analyzed 
for  different  initial  conditions.  The  Loss  of 
Normal  Feedwater  event  was  analyzed  for 
Power  Operations.  This  analysis  determined 
that  no  adverse  conditions  would  occur  in 
the  core.  Since  there  are  no  consequences 
from  the  Loss  of  Normal  Feedwater  event  at 
power,  the  consequences  during  startup 
would  still  be  none  but  the  margins  would 
be  greater  because;  (1)  the  amount  of  residual 
heat  generated  is  less  because  reactor  power 
at  the  start  of  the  event  is  less  and  (2)  the 

Knver  history  is  lower  causing  less  decay 
at 

Therefore,  the  proposed  change  does  not 
result  in  a  significant  reduction  in  the  margin 
of  safisty  currently  established. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  NW,  Washington,  DC 
20037 

NRC  Prefect  Director:  John  N.  Hannon 

Potm-  Authority  of  The  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request: 
September  3, 1997 

Description  of  amendment  request: 
The  proposed  amendment  woidd 
change  die  Technical  Specifications 
(TSs)  to  revise  the  number  of  hoiu« 


operating  personnel  can  work  in  a 
normal  shift.  The  proposed  amendment 
also  contains  some  administrative 
changes  to  the  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

A  Establishing  operating  peraotmel  work 
hours  at,  "an  8  to  12  hour  day,  nominal  40 
hour  week,"  allows  normal  plant  operations 
to  be  managed  more  effiectively  and  does  not 
adveraely  effect  performance  of  operating 
personnel.  Overtime  remains  controlled  by 
site  administrative  procedures  in  accordance 
with  NRC  Policy  Statement  on  working  hours 
(Generic  Letter  82-12).  If  8  hour  shifts  are 
maintained  in  part  or  whole,  then  acceptable 
levels  of  performance  from  operating 
pereonnei  is  assured  through  effective  control 
of  shift  turnovers  and  plant  activities.  No 
physical  plant  modifications  are  involved 
and  none  of  the  precursors  of  previously 
evaluated  accidents  are  affected.  Therefore, 
this  change  will  not  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

B.  Editorial  changes  clarify  section  6.2. 2.g 
without  changing  the  intent  or  meaning.  The 
proposed  change  meets  the  intent  of  the  NRC 
Policy  Statement  on  working  hoius  (Generic 
Letter  82-12). 

C.  Changes  to  sections  3.10.6.1. a  and  3.10.9 
do  not  change  the  intent  or  meaning  of  the 
technical  specification  sections.  Clarification 
to  the  table  notation  in  section  4.1  related  to 
the  definition  of  shift  checks  to  monitor  plant 
conditions  will  continue  as  intended  but  are 
allowed  to  increase  up  to  at  least  once  per 

12  houis.  This  increase  is  consistent  with 
standard  industry  practice  as  represented  by 
the  Standard  Technical  Specifications  (STS), 
Reference  1. 

t.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

A.  Establishing  operating  personnel  work 
hours  at.  "an  8  to  12  hour  day,  nominal  40 
hour  week,"  allows  normal  plant  operations 
to  be  managed  more  effectively  and  does  not 
adversely  effect  performance  of  operating 
penonnel.  If  8  hour  shifts  are  maintained  in 
part  or  whole,  then  acceptable  levels  of 
perfoimance  from  operating  pereonnei  is 
assured  through  effective  control  of  shift 
turnoven  and  plant  activities.  Overtime 
remains  controlled  by  site  administrative 
procedures  in  accordance  with  the  NRC 
Policy  Statement  on  working  hours  (Generic 
Letter  82-12).  No  physical  modification  of  the 
plant  is  involved.  As  such,  the  change  does 
not  introduce  any  new  feilure  modes  or 
conditions  that  may  create  a  new  or  different 
accident  Therefore,  operation  in  accordance 
%vith  the  proposed  amendment  will  not  create 
the  poasibility  of  a  new  or  different  kind  of 
accident  from  any  previoxisly  evaluated. 


B.  Editorial  changes  clarify  section  8.2.2,g 

without  changing  the  intent  or  meaning.  The 
proposed  change  meets  the  intent  of  the  NRC 
Policy  Statement  on  working  houn  (Generic 
Letter  82-12). 

C.  Changes  to  sections  3.10.6.1.a  and  3.10.9 
do  not  change  the  intent  or  meaning  of  the 
technical  specification  sections.  Clarification 
to  the  table  notation  in  section  4.1  related  to 
the  definition  of  shift  checks  to  monitor  plant 
conditions  will  continue  as  intended  but  an 
allowed  to  increase  up  to  at  least  once  per 

12  hours.  This  increase  is  consistent  with 
standard  industry  practice  as  represented  by 
the  Standard  Technical  Specificatioiu  (STS), 
Reference  1. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

A.  Establishing  operating  penonnel  work 
houre  at,  "an  8  to  12  hour  day.  nominal  40 
hour  week,"  allows  normal  plant  operations 
to  be  managed  more  effectively  and  does  not 
adversely  effisct  performance  of  operating 
personnel.  If  8  hour  shifts  are  maintained  in 
part  or  whole,  then  acceptable  levels  of 
performance  from  operating  pereonnei  is 
assured  through  effective  control  of  shift 
turnovere  and  plant  activities.  Overtime 
remains  controlled  by  site  administrative 
procedures  in  accordance  with  the  NRC 
Policy  Statement  on  working  hours  (Generic 
Letter  82-12)  and  is  consistent  with  the 
Standard  Technical  Specifications.  The 
proposed  change  involves  no  physical 
modification  of  the  plant,  or  alterations  to 
any  accident  or  transient  analysis.  There  is 
no  Basis  to  section  6  of  the  Technical 
Specifications,  and  the  changes  are 
administrative  in  nature.  Therefore,  ths 
change  does  not  involve  any  significant 
reduction  in  a  margin  of  safety. 

B.  Editorial  changes  clarify  section  6.2.2.g 
without  changing  the  intent  or  meaning.  The 
proposed  change  meets  the  intent  of  the  NRC 
Policy  Statement  on  working  houn  (Generic 
Letter  82-12). 

C  Changes  to  sactloiu  3.10.6.1.a  and  3.10.9 
do  not  change  the  intent  or  meaning  of  the 
technical  specification  sections.  Clarification 
to  the  table  notation  in  section  4.1  related  to 
the  definition  of  shift  checks  to  monitor  plant 
conditions -will  continue  as  intended  but  are 
allowed  to  increase  up  to  at  least  once  per 
12  houn.  This  increase  is  consistent  with 
standard  industry  practice  as  represented  by 
the  Standard  Technical  Specifications  (STS). 
Reference  1. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Y/hile  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains.  New 
York  10601. 

Attorney  for  licensee:  Mr.  David 
Blabey.  10  Columbus  Circle.  New  York. 
New  York  10019. 

NRC  Project  Director:  S.  Singh  Bajwa. 
Director 
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Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request: 
Septembers,  1997 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  f  delta  I  function. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Does  tha  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed? 

Response: 

No.  The  revision  to  the  negative  If  delta  I) 
penalty  does  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated  in  the  FSAR  [Final 
Safety  Analysis  Report).  This  revision  does 
not  directly  initiate  an  accident  The 
consequences  of  accidents  previously 
evaluated  in  the  FSAR  are  unaffected  by  this 
profiosed  change  because  no  change  to  any 
equipment  response  or  accident  mitigation 
scenario  has  resulted.  There  are  no  additional 
challenges  to  fission  product  barrier  integrity. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated? 

Response: 

No.  The  revision  to  the  negative  (f  delta  I] 
penalty  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  than  any 
accident  already  evaluated  in  the  FSAR.  No 
new  accident  scenarios,  failure  mechanisms, 
or  limiting  single  bilures  axe  introduced  as 
a  result  of  this  proposed  change.  The 
proposed  Technical  Specification  revision 
does  not  chsdlenge  the  performance  or 
integrity  of  any  safisty  related  systems. 
Therefore,  the  possibility  of  a  ne%e  or 
diffnent  kind  of  accident  is  not  created. 

(3)  Ooen  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safaty? 

Response: 

No.  The  proposed  change  to  the  Technical 
Specification  does  not  involve  a  siyuficant 
reduction  in  a  margin  of  safety.  The  margin 
of  safety  associated  with  the  acceptance 
criteria  for  any  accident  is  unchanged. 

The  revision  to  the  negative  (f  delta  I| 
penalty  will  have  no  affect  on  the 
availability,  operability  or  performance  of  the 
safety  related  systems  and  components  and 
does  not  affect  the  plant  Technical 
Specification  requirements.  The  revision  to 
the  negative  (f  delta  I|  penalty  does  require 
a  change  to  the  Technical  Specifications  but 
does  not  prevent  inspections  or  surveillances 
required  by  the  Technical  Specifications. 

La  addition,  the  revision  to  the  (f  delta  II 
parameters  is  baaed  upon  the  revised  boion 
dilution  rate  used  to  analyze  the  boron 
dilution  transient.  Indian  Point  3  procedures 
require  the  placement  of  one  PW  [primary 


water  makeup)  pump  control  switch  in  the 
pull-out  position,  thus  ensuring  that  only  one 
PW  pump  is  operating. 

The  Bases  of  the  Technical  Specifications 
are  founded  in  part  on  the  ability  of  the 
regulatory  criteria  being  satisfied  assuming 
the  limiting  conditions  for  operation  for 
various  systems.  Conformance  to  the 
regulatory  criteria  for  operation  with  the 
revision  to  ttie  negative  [f  delta  I]  penalty  is 
demonstrated  and  the  regulatory  limits  are 
not  exceeded.  Therefore,  the  margin  of  safety 
as  defined  in  the  Technical  Specifications  is 
not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Loca7  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10601 

Attorney  for  licensee:  Mr.  David 
Blabey,  10  Columbus  Circle,  New  York, 
New  York  10019 

NRC  Project  Director:  S.  Singh  Bafwa, 
Director 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244.  R.  E. 
Ginna  Nuclear  Power  Plant,  Wajme 
County,  New  York 

Date  of  amendment  request: 
September  29,  1997 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Ginna  Station  Improved  Technical 
Specifications  (ITS)  to  change  the 
Allowable  Value  for  high  steam  flow 
input  into  limiting  condition  for 
operation  (LCO)  Table  3.3.2-1,  Function 
4.d. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  Ginna  Statioa  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  An  increase  in  the  high 
steam  flow  Allowable  Value  for  LCO  Table 
3.3.2-1,  Function  4.d  does  not  increase  the 
probability  of  any  analyzed  accident  nor  does 
it  incraase  the  likelihood  of  an  inadvertent 
main  slaam  isolation.  This  function  is  not 
explicitly  credited  in  the  accident  analyses. 
Also,  there  are  three  coincident  parameten 
which  must  be  reached  in  order  for  this 
function  to  cause  a  main  steam  line  isolation. 
It  has  been  demonstrated  tiiat  the  change  to 
the  high  steam  Qow  parameter  does  not  delay 
the  time  at  which  this  isolation  signal  would 
be  reached  for  any  analyzed  accident  since 
the  steam  Qow  vaJue  is  reached  much  earlier 


in  the  accident  sceiiario  than  the  otlier 
parameters.  Therefore,  these  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

2.  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  changes  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
do  not  involve  a  physical  alteration  of  the 
plant  (i.e.,  no  new  or  different  tyfie  of 
equipment  will  be  installed)  or  changes  in 
the  methods  governing  normal  plant 
Of>eration.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  acciduit  previously 
evaluated. 

3.  Operation  of  Ginna  Station  in 
accordiance  with  the  proposed  changes  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  changes  do  ■ 
not  directly  affect  any  analyzed  accident 
analysis.  The  new  isolation  times  will  not  be 
affected  for  analyzed  accidents.  As  such,  no 
question  of  safety  is  involved,  and  the  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Tne  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  5Q.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Rochester  Public  Library,  115 
South  Avenue.  Ro^iiester.  New  York 
14610 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Winston  &  Strawn,  1400  L 
Street.  NW.,  Washington,  DC  20005 

NRC  Project  Director:  S.  Singh  Bajwa. 
Director 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Hluminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County, 
Ohio 

Date  of  amendment  request:  August 
26, 1997 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specification  (TS)  3/ 
i.6.1.3,  "Containment  Systems  - 
Containment  Air  Locks,"  TS  Bases  3/ 
4.6.1.3.  "Containment  Systems  - 
Containment  Air  Locks,"  and  TS  Bases 
3/4.9.4,  "Refueling  Operations  - 
Containment  Penetrations."  The  ' 

containment  air  lock  Limiting  Condition 
for  Operation  and  Surveillance 
Requirements  would  be  modified,  and 
the  associated  bases  would  be  changed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  (rfthe 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

The  Davis-Besse  Nuclear  Power  Station  has 
reviewed  the  proposed  changes  and 
determined  that  a  significant  hazards 
consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  in  accordance  with  these 
changes  would: 

la.  Not  involve  a  significant  increoae  in  the 
probability  of  an  accident  previously 
evaluated  because  accident  initiaton, 
conditions,  or  assumptions  are  not  affacted 
by  the  proposed  changes,  which  clarify  the 
Technical  Specification  (TS)  limiting 
Condition  for  Operation  (LCO)  for  the 
containment  air  locks,  extend  the  test 
frequency  for  the  containment  air  lock 
interlock  mechanisms,  and  modify  guidelines 
relative  to  the  routing  of  hoses  and  cables 
through  the  containment  air  lock  during  core 
alterations  or  during  movement  of  irradiated 
hiel  within  the  containment. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposiad  changes  do 
not  change  the  source  term,  containment 
isolation,  or  allowable  releases.  The  proposed 
changes  do  not  affect  the  allowable 
containment  leakage  rates  presently  specified 
in  the  Technical  Specifications. 

The  proposed  change  to  Surveillance 
Requirement  (SR)  4.6.1. S.c  to  increase  the 
surveillance  interval  for  the  air  lock  interlock 
mechanism  to  "at  least  once  per  REFUELING 
INTERVAL"  is  justified  due  to  the  purely 
mechanical  nature  of  the  interiock 
mechanism,  and  given  that  the  interlock 
mechanism  is  not  normally  challenged  when 
the  air  lock  door  is  used  for  entry  and  exit 
since  administrative  controls  require  strict 
adherence  to  single  door  opening.  Operating 
experience  shows  that  the  interlock 
mechanisms  are  very  reliable.  Further,  the 
proposed  change  wUl  allow  fterformance  of 
the  surveillance  under  the  conditions  that 
apply  during  a  plant  outage,  which  is 
preferable  to  performance,  in  part,  with  the 
plant  at  po«irer,  as  is  currently  necessitated  by 
the  present  six  month  interval  surveillance 
requirement.  Although  an  interlock 
mechanism  failure  would  not  afiisct  air  lock 
«t»»»ng  capabilities  and  would  therefore  not 
direcdy  afiiact  containment  integrify, 
performance  of  the  surveillance  with  the 
plant  at  power,  when  containment  integrify 
is  required,  carries  with  it  the  potential  Cor 
loss  of  containment  integrity,  should  the 
interlock  fail  during  testing  and  allow  both 
doon  to  be  opened  simultaneously.  The 
proposed  TS  change  may  result  in  an 
increased  probability  that  due  to  the 
increased  [decreased]  test  frequency,  an 
inoperal>ie  interlock  mechanism  could  go 
undetected  for  a  longer  length  of  time. 
However,  in  the  unlikely  event  that  as  a 
'.  containment  entry  is  being  made,  abnormal 
radiation  levels  inside  contaiiunent  oocnr, 
any  increase  in  consequences  due  to  a 
fodiooctive  release  as  a  result  of  an 
inadvertent  opening  of  both  air  lock  doors  (as 
could  be  allowed  by  a  failed  interlock 
mechanism  and  assuming  violation  of 
administrative  controls)  is  counter-balanced 
by  the  decreased  likelihood  of  similar  events 
occurring  when  the  interlock  mechanism  is 


tested  at  power  under  the  current,  more 
fr^uent,  test  requirement 

The  proposed  change  to  TS  Bases  3/4.9.4 
to  add  flexibility  in  routing  cable  and  hoses 
through  the  containment  personnel  air  lock 
will  not  affect  the  requirement  to  maintain  at 
least  one  containment  personnel  air  lock 
door  capable  of  being  closed.  The  analysis 
results  for  a  fuel  handling  accident  inside 
containment,  as  presented  in  Section  IS.4.7.3 
of  the  DBNPS  Updated  Sofefy  Analysis 
Report  (USAR),  are  well  within  the  10  CFR 
100  guideline  values.  Since  the  analysis  does 
not  take  credit  for  containment  isolation,  the 
status  of  the  personnel  air  lock  has  no  impact 
on  the  acceptability  of  the  results.  Under  the 
proposed  change,  in  tlw  event  of  a  fuel 
handling  accident,  release  of  radioactive 
material  will  continue  to  be  minimized  since 
at  least  one  personnel  air  lock  door  will 
remain  capable  of  being  closed. 

2.  Not  create  the  possibilify  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  no  new 
accident  initiators  or  assumptions  are 
introduced  by  the  proposed  changes.  The 
proposed  changes  do  not  involve  a  change  to 
the  plant  design  or  operation  and,  therefore, 
will  not  introduce  any  new  or  different 
fiulure  modes  or  initiators. 

3.  Not  involve  a  significant  reduction  in  a 
margin  6f  safefy. 

The  proposed  TS  chaitge  to  SR  4.e.l.3.c  to 
increase  the  surveillant»  interval  for  the  air 
lock  interlock  mechanism  will  have  no 
adverse  effect  on  plant  safefy  based  on  its 
good  historical  surveillance  and  maintenance 
data,  and  tha  reduction  in  testing  at  power 
which  will  occur. 

The  analysis  results  for  a  fuel  handling 
accident  inside  containment,  as  presented  in 
theO 

Basis  for  proposed  no  significant 
hazards  guideline  values.  Since  the 
analysis  does  not  take  credit  for 
coataininent  isolation,  the  status  of  the 
persormel  air  lock  has  no  impact  on  the 
acceptability  of  the  results.  Therefore, 
the  proposed  change  to  TS  Bases  3/4.9.4 
to  addflexilality  in  routing  cable  and 
hoses  through  ^e  containment 
personnel  air  lode  vrill  not  reduce  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo,  William 
Carlson  Library,  Government 
Documents  Collection,  2801  West 
Bancroft  Avenue,  Toledo.  OH  43606 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037 

NRC /Yo>ect  I3irBCton  Gail  H.  Marcus 


Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station.  Vernon,  Vermont 

Date  of  amendment  request:  October 
11.1996 

Description  of  amendment  request: 
The  proposed  anunendment  would 
revise  the  Vermont  Yankee  Technical 
Specifications  (TSs)  regarding  the 
amount  of  foam  concentrate  required  to 
support  operability  of  the  Recinrxdation 
Motor  Generator  (M.  G.)  Set  Fcwm 
System  as  stated  in  TS  3.13.G.1  and 
3.13.G.2.  In  both  instances,  the  required 
amount  of  foam  concentrate  would  be 
increased  from  100  to  150  gallons. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probahilify  or  consequences  of  an  accident 
previously  evaluated: 

The  changes  propoaad  herein  affect  onfy 
the  amount  of  foam  concentrate  inventory 
required  to  support  the  operal>ilify  of  the 
Recirculation  M.  G.  Set  Foam  System  and 
therefore  does  not  modify  or  add  any 
jwiriaHng  parameters  that  would  significantly 
increase  the  probabilify  or  consequences  of 
any  previously  analyzed  accident. 

2.  The  proposed  amendment  will  not 
create  the  possibilify  of  a  new  or  diffierant 
kind  of  accident  from  any  pieviously 
evaluated: 

These  changes  involve  the  upgrade  of  on 
existing  system  using  standard  fire  protectim 
components  to  provide  the  level  of  protectioo 
originally  required.  An  evaluation  has  been 
compfeted  to  ensure  that  the  enhanced  spray 
pattern  and  increased  volume  of  spray  does 
not  impact  any  equipment  not  previously 
evaluated  and  does  not  create  any  threat  of 
flooding  to  equipment.  Therefore,  the 
proposed  change  does  not  create  the 
possibilify  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safefy: 

TlMse  rhangait  do  oot  affect  any  equipment 
involved  in  potential  initiating  events  or 
safefy  limits.  Therefore,  it  is  concluded  that 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  aafsfy. 

The  NRC  staff  has  reviewed  the 
licensee — s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library.  224 
Main  Street.  Brattleboro,  VT  05301 
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Attorney  for  licensee:  Mr.  David  R. 
Lewis.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  N.W., 
Washington.  DC  20037-1128 

NRC  Project  Director:  Ronald  B. 
Eaton,  Acting  Director 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Cofiey 
County,  Kansas 

Date  of  amendment  request: 
September  2, 1997 

Description  of  amendment  request: 
This  license  amendment  request 
proposes  to  revise  Technical 
Specification  3.7.1.2.  Auxiliary 
Faedwater  System,  and  associated 
Bases,  to  add  requirements  for  the 
essential  service  water  (ESW)  Qowpaths 
to  the  turbine-driven  auxiliary 
feadwater  pump  (TDAFWP)  and  other 
changes  consistent  with  the  technical 
specification  conversion  application 
previously  submitted.  The  proposed 
revisions  would  (a)  provide  an  action 
and  allowed  outage  time  (AOT)  for 
inoperability  of  one  of  the  redundant 
ESW  flowpaths  to  the  TDAFWP,  and  (b) 
incorporate  an  action  and  AOT  for 
inopmbility  of  one  of  the  redundant 
■team  flowpaths  to  the  TDAFWP  turbine 
and  other  changes  to  make  the  auxiliary 
feedwatar  system  limiting  condition  for 
operation  (LOO)  and  actions  consistent 
with  thoae  pieviouslv  submitted. 

Btuis  for  proposeano  significant 
hatarxts  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Tbe  proposed  change  doea  not  involve 
a  rigaiBfnt  increMB  in  the  proUbility  or 
I  of  an  accident  previously 


BSW  Flow  Psth  Required  Actions 
This  rhengB  would  provide  a  7-day  AOT 
lor  the  ESW  supply  flow  paths  to  the 
TDAFWP.  This  would  replace  administrative 
coatrolrthat  imposed  a  72-hour  AOT  on 
BSW  flow  peths  to  the  TDAFWP. 

The  proposed  change  does  not  result  in 
aay  hardware  changes  or  changes  to 
opsraring  methodologies.  This  revision  does 
Bot  aflect  an  accident  initiator  of  any 
snalyaad  accident  since  the  TDAFWP  ESW 
supply  only  provides  flow  to  equipment 
raquirad  to  mitigate  the  consequences  of  an 
accident  The  revision  recognizes  that  the 
TDAFWP  would  remain  available  in  most 
cases  tor  accident  mitigation  because  of  the 
low  profaabihty  of  an  accident  and 
■ubaequeut  equipment  failure  requiring  the 
use  of  the  inoperable  ESW  supply  for  the 
TDAFWP.  Changing  the  AOT  from  3  days  to 
7  days  would  have  a  negligible  effect  on  this 
soaall  pcobsbility.  Loss  of  the  AFW  function 
would  also  require  the  failure  of  the 
MDAFWPs  (motor-driven  auxiliary  fisedwater 
pumps).  la  addition,  the  CST  [condensate 


storage  tank]  would  be  OPERABLE  in 
accordance  with  LCX)  3.7.1.3  and  would  be 
available  for  use  by  the  TDAFWP  for  all 
events  except  those  external  hazards  that 
represent  a  hazard  to  the  integrity  of  the  tank 
itself. 

Therefore,  the  proposed  change  does  not 
involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Steam  Supply  Flow  Path  Required 
Actions 

This  change  would  provide  a  7-day  AOT 
for  the  steam  supply  flow  paths  to  the 
TDAFWP.  This  would  replace  an 
administntive  control  that  required  the 
TDAFWP  to  be  declared  inoperable  without 
applying  an  AOT.  The  proposed  change  does 
not  result  in  any  hardware  changes  or 
changes  to  operating  methodologies.  This 
revision  does  not  aflbct  an  accident  initiator 
of  any  analysed  accident  since  the  TDAFWP 
steam  supply  only  provides  power  to 
equipment  required  to  mitigate  the 
consequences  of  an  accident.  The  revision 
recognizes  the  low  probability  of  an  accident 
requiring  the  use  of  the  inoperable  steam 
supply  for  the  TDAFWP  coincident  with  tite 
failure  of  the  MDAFWPs. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

3.  Use  of  'Trains"  Instead  of  "Pumps  and 
Associated  Flow  Paths"  and  Removal  of 
Unnecessary  Details 

This  change  is  partially  administrative  and 
partially  a  movement  of  provisions  not 
required  to  be  in  the  technical  specifications 
to  other  controlled  documents.  The 
administntive  change  does  not  impact 
initiators  of  analyzed  events  or  equipment 
assumed  in  the  mitigation  of  accidents  or 
transient  events.  The  details  moved  from  the 
tectmical  specification  would  be  located  in 
the  Bases  of  the  technical  specification.  Since 
any  changes  to  the  Bases  will  be  evaluated 
per  the  requirements  of  10  CFR  50.59,  proper 
controls  are  in  place  to  adequately  limit  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Therefore,  this  change 
does  not  involve  a  significant  increase  in  the 
probabiUty  or  consequences  of  an  accident 
previously  evaluated. 

4.  Twelve  Hours  to  HOT  SHUTDOWN 
This  change  would  allow  an  additional  6 

hours  to  achieve  HOT  SHUTDOWN  for  the 
AFW  System.  The  proposed  change  does  not 
alter  the  plant  configuration  or  operation  or 
function  of  any  safety  system.  Consequently, 
the  change  does  not  increase  the  probability 
of  an  accident  as  defined  in  accident 
analysis.  The  proposed  change  permits  a 
longer  time  to  cooldown  to  RHR  (residual 
beat  removal)  entry  conditions;  however,  this 
would  not  affect  the  consequences  of  any 
postulated  accidents  and  is  appropriate  due 
to  the  need  to  avoid  any  transients  while 
cooling  down  with  a  potentially  degraded 
AFW  System. 

Therefore,  the  proposed  change  would 
have  no  significant  effect  on  the  probability 
or  consequences  of  any  previously  analyzed 
accidents. 

5.  Additional  AOT  of  10  Days  &t>m 
Discovery  of  Failure  to  Meet  the  LCD 


The  proposed  change  imposes  more 
stringent  requirements  than  contained  in 
current  technical  spiecification.  The  more 
stringent  requirements  are  imposed  to  ensure 
that  the  OPERABILITY  requirements  for  the 
AFW  System  are  maintained  consistent  with 
the  safety  analysis  and  licensing  basis. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

6.  Suspension  of  LCO  3.0.3 

The  proposed  change  involves  clarifying 
the  technical  s(>ecification.  The  proposed 
revision  involves  no  technical  changes  to  the 
current  technical  specification.  As  such,  this 
change  is  administrative  in  nature  and  does 
not  impact  initiators  of  analyzed  events  or 
assumed  mitigation  of  accidents  or  transient 
events.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
protwbility  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  diffisrent  kind  of 
accident  from  any  accident  previously 
evaluated. 

l.ESW  Flow  Path  Required  Actions 

Tbe  proposed  change  to  add  a  7-day  AOT 
for  the  ESW  supply  flow  paths  does  not 
require  physical  alteration  to  any  plant 
system  or  change  the  method  by  which  any 
safety-related  system  performs  its  function. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

2.  Steam  Supply  Flow  Path  Required 
Actions 

The  proposed  change  to  add  a  7-day  AOT 
for  tlie  steam  supply  flow  paths  does  net 
require  physical  alteration  to  any  plant 
system  or  change  the  method  by  which  any 
safety-related  system  performs  it  hinction. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Use  of  "Trains"  Instead  of  "Pumps  and 
Associated  Flow  Paths"  and  Moving  of 
Uimecessary  Details 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or  - 
different  type  of  equipment  will  be  installed) 
or  changes  in  controlling  parameters.  The 
proposed  change  will  not  impose  any 
different  requirements  and  adequate  control 
of  the  information  moved  to  the  Bases  will 
be  maintained.  The  proposed  change  wrill  not 
impose  any  different  requirements.  Thos,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

4.  Twelve  Hours  to  HOT  SHUTDOWN 
The  proposed  change  does  not  require 

physical  alteration  to  any  plant  system  or 
change  the  method  by  which  any  safisty-         • 
related  system  performs  its  function.  As 
discussed  above,  the  change  does  allow 
additional  time  to  complete  transfer  from  the 
SG  (steam  generator)  as  the  method  for  heat 
removal  to  the  RHR  System,  but  does  not 
alter  the  basic  methodology. 

Therefore,  the  proposed  change  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident 
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5.  Additional  AOT  of  10  Days  from 
Discovery  of  Failure  to  Meet  the  LCO 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
difiiarent  type  of  equipment  will  be  installed) 
or  changes  in  controlling  parameters.  The 
proposed  change  does  impose  different  (mora 
restrictive)  requirements.  Ho%vever,  these 
changes  remain  consistent  with  assumptions 
made  in  the  safety  analysis  regarding  system 
OPERABILITY.  llius.  this  change  does  not 
create  the  possibihty  of  a  new  or  diffnent 
kind  of  accident  from  any  accident 
{HBviously  evaluated. 

6.  Suspension  of  LCO  3.0.3 

The  proposed  change  clarifies  en  implied 
requirement  from  current  technical 
specifications  and  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  controlling  parameters.  The 
proposed  change  will  not  impose  any 
different  requirements.  Thus,  this  change 
does  not  create  the  possibility  of  a  new  or 
diffsreDt  kind  of  accident  from  any  accident 
pnwiously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

1.  ESW  Flow  Path  Required  Actions 
The  proposed  change  to  add  a  7-day  AOT 

far  tbe  ESW  flow  paths  does  not  change  any 
accident  analysis  sssumptions,  initial 
conditioiw  or  results.  ConsequsnUy,  it  does 
not  hsve  an  effect  on  margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

2.  Steam  Supply  Flow  Path  Requited 
Actions 

The  proposed  change  to  add  a  7-day  AOT 
for  the  steam  supply  flow  paths  does  not 
change  any  accident  analysis  sssomptions, 
initial  conditions  or  results.  ConseqomUy,  it 
does  not  have  an  affect  on  margin  of  safisty. 

Therefore,  the  proposed  change  does  not 
involve  a  signifinnt  reduction  in  a  margin  of 
safety. 

3.  Use  of"  Trains"  histead  of  "Pumps  and 
Associated  f^ow  Paths"  and  Hemovel  of 
Unnecessary  Details 

The  proposed  change  will  not  reduce  s 
msigin  of  safety  because  it  has  no  impact  on 
the  design  basis  or  safety  analysis.  In 
addition,  the  requirements  to  be  transposed 
from  the  technical  specification  to  the  Bases 
are  the  same  as  the  current  technical 
specification.  Since  any  future  changes  to 
these  requirements  in  the  Bases  will  be 
evaluated  per  the  requirements  of  10  CFR 
50.59.  proper  controls  are  in  place  to 
maintain  an  appropriate  margin  of  safety. 
Therefore,  the  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

4.  Twelve  Hours  to  HOT  SHUTDOWN 
The  proposed  change  does  not  alter  the 

Imsic  regulatory  requirements  or  change  any 
accident  analysis  assumptions,  initial 
conditions  or  results. 

Therefore,  the  proposed  change  would 
have  no  significant  adverse  effect  on  margins 
of  safety. 

5.  Additional  AOT  of  10  Days  from 
Discovery  of  Failure  to  Meet  the  LCO 

The  imposition  of  more  stringent 
requirements  on  AOT  would  increase  the 
margin  of  plant  safety  by  providing 


additional  requirements  to' maintain  AFW 
System  OPERABILITY. 

The  change  is  consistent  with  the  safety 
analysis  and  licensing  basis.  Therefore,  this 
change  does  not  involve  a  reduction  in  a 
margin  of  safety. 

6.  Suspension  of  LOO  3.0.3 

The  proposed  change  wrill  not  reduce  a 
margin  of  safety  because  it  has  no  impact  on 
the  design  basis  or  safety  analysis.  This 
change  is  administrative  in  nature.  As  such, 
no  question  of  safisty  is  involved. 

Tlie  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka.  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq.. 
Shaw.  Pittman.  Potts  and  Trowbridge, 
2300  N  Street.  I^.W..  Washington.  D.C 
20037 

NRC  At>/ecf  2»iector  William  H. 
Bateman 

Yankee  Atoaiic  Electric  Coaq>any, 
Docket  No.  50-029.  Yankee  Nuclear 
Power  Station,  FraaUin  Connty. 
Maaeachiieette 

Date  of  amendment  request 
September  5. 1997  (Accession  No. 
9709100106) 

Description  ofamendment  request: 
The  prqposed  technical  specification 
(TS)  changes  are  needed  to  permit 
removal  of  spent  nuclear  fuel  fitom  the 
Spent  Fuel  Pit  storage  racks  into  a 
combined  storage/sUpping  cask  and  to 
eiuible  handling  of  the  cask  components 
and  other  hardware  by  the  Yard  Area 
Crane.  Specific  TS  changes  are  needed 
for  minimum  water  coverage  over  spent 
fuel,  shielding  for  personnel  exposure, 
increased  loads  carried  over  the  fuel, 
addition  of  restrictions  for  load  paths 
over  spent  fuel  and  changes  to  the 
appropriate  TS  bases. 
>     fiasis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  changes  provide  for  an  alternate 
method  of  providing  protection  of  the  spent 
fuel  and  spent  foel  pit  (SFP)  from  heavy 
loads  that  must  be  bansported  over  the  SFP. 
The  method  chosen,  that  is.  providing  a 
single-failure-proof  overhead  crane,  is 
considered  an  acceptable  method  as  stated  in 
Regulatory  Guide  1.13,  "Spent  Fuel  Storage 
Facility  Design  Basis."  and  NUREG^)612. 


"Control  of  Heavy  Loads  at  Nuclear  Powrer 
Plants."  The  Defueled  Technical 
Specification  3.1.2  requirement  for  five  (S) 
feet  of  water  above  the  top  of  the  fuel 
assemblies  for  fuel  traveling  in  the  SFP  is 
provided  for  fwrsonitel  protection  (ALARA). 
This  protection  is  provided  by  the  shielding 
afforded  by  the  shipping  and/or  transfer  cade 
system.  The  cask  handling  crane  will  comply 
with  the  single-feilure-proof  crane  design 
requirements  of  NUREG-0S54,  "Single 
Failure-ftoof  Cranes  for  Nuclear  Power 
Plants,"  and  meet  the  criteria  specified  in 
NUREG-0612.  In  addition,  design  controls 
and  administrative  controls  will  ba 
iTiaiiif  iiM»r<  to  prevent  handling  of  the 
shipping  and/or  transfer  cask  over  spent  fuel 
in  the  SFP.  As  such,  these  changes  «nll  not 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated.  NUREC-0612,  Section 
5,  provides  direction  for  providing  an 
adequate  level  of  deiniae-in-depth  for 
handling  of  heavy  loads  near  spent  hiel  and 
safe  shutdown  systems.  The  single4tilur»- 
proof  overhead  crane  design  is  preseoted  as 
an  aoceptaUe  method  of  providing  the  proper 
margin  of  safety  for  handling  of  heavy  loadis. 
By  upgrading  the  cask  handling  crane  to  a 
single-feilure-proof  design  and  meeting  the 
reqtiirsinents  presented  in  Sections  S.1.1  and 
S.1.6  of  NUREG-0ei2  (for  safe  load  path, 
procedures,  cane  operator  training  and 
qualification,  special  liftiag  devices,  Uftug 
devices  that  are  not  spedally  designed,  ai^ 
crane  inspection,  testing,  and  maintwnanne)  a 
sufficient  level  of  defense-in-depth  is 
provided  to  ensure  that  a  load  drop  is  nets 
credible  event  As  such,  there  is  no  increase 
in  the  probability  or  consequence  of  an 
accident  previously  evaluated  as  a  result  of 
the  heavy  load  chanyis.  A  foel  handling 
incident  is  a  currently  analyzed  event; 
dropping  of  a  fuel  assembly  over  the  spent 
foel  within  the  transfer  cask  is  similar  to 
dropping  of  a  fiiel  assembly  over  spent  hial 
in  the  SFP.  The  design  basis  fuel  handlinf 
event  analysis  botmds  these  events,  so  diare 
is  no  increase  in  the  probabiUty  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  from  any 
accident  previously  evaluated.  The 
defiense-in-deptfa  philosophy  provided 
by  the  single-fidlure-pnraf  crane  load 
handling  sysem  design,  and  compliance 
with  the  requirements  specified  in 
Sections  5.1.1  and  5.1.6  of  NUREG-0612 
provide  assurance  that  for  a  credible 
single  failure  of  the  crane  load  handling 
system,  the  system  will  still  be  able  to 
perform  its  safety  fimction.  This 
provides  assurance  that  a  load  drop 
accident  is  not  a  credible  event  As 
such,  no  new  or  different  kind  of 
accident  will  be  created  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
m»Tgin  of  safety.  The  proposed  changes 
implement  the  guidelines  of  NUREG-0612 
and  Regulatory  Guide  1.13.  YAEC  is 
implementing  an  acceptable  alternate  method 
of  ensuring  the  safe  handling  of  heavy  loads 
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over  the  SFP.  This  method  provides  a 
defense- in-depth  approach  for  handling  of 
heavy  loads  over  the  SFP  and  maintains  the 
margin  of  safiety  consistent  with  that  ofthe 
current  requirements.  Further  protection  is 
provided  by  the  prohibition  of  these 
additional  heavy  loads  from  travel  over  the 
spent  fuel  assemblies  in  the  SFP  racks.  The 
use  of  a  single-£ailure-proof  crane  and 
associaed  lifting  devices  provide  an 
increased  margin  of  safety  that  ensure  that  a 
load  drop  event  is  not  credible  and  is 
considered  an  adequate  alternate  for  the 
additional  area  added  to  the  safie  load  path. 
The  use  of  a  limit  switch  to  prevent 
movement  of  the  prohibited  cask  handling 
crane  loads  from  movement  beyond  the  saifis 
load  path,  provides  an  additional  margin  of 
safety,  that  was  previously  provided  by  the 
steel  framing  at  the  southern  edge  of  the  SFP 
superstructure  roof  opening.  The  single- 
feilure-proof  crane  and  defense- in-depth 
design  ensure  that  a  load  drop  is  not  a 
credible  event,  assuring  that  the  margin  of  ' 
safety  is  not  reduced. 

Based  on  the  above  considerations,  it  is 
concluded  that  there  is  reasonable  assurance 
that  the  operation  of  Yankee  Nuclear  Power 
Station  conaisent  with  the  proposed  changes 
will  not  endanget  the  health  and  safety  of  the 
public. 

Tha  propoaed  change  has  been  reviewed  by 
the  Plant  Operations  Review  Committee  and 
the  Nuclear  Safety  Audit  and  Review 
Committee. 

The  NRC  staff  has  reviewed  the 
licanaee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideratioiL  Local 
Public  Dociunent  Room  location: 
Greenfield  Community  College,  1 
College  Drive,  Greenfield. 
Massachusetts  01301 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire.  Ropes  and  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624 

NRC  Project  Director:  Seymour  H. 
Weiss 

Prevkmsly  PublislMd  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination.. 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazartls 
consideration. 


For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Florida  Power  Corporation,  st  aL, 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
September  12, 1997 

Brief  description  of  amendment:  The 
proposed  amendment  involves  a 
revision  to  the  Emergency  Diesel 
Generator  protective  relaying  scheme  at 
CR3,  as  described  in  the  Final  Safety 
Analysis  Report  Chapter  8. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register. 
September  30, 1997  (62  FR  51165). 

Expiration  date  of  individual  notice: 
October  30,  1997 

Ioca7  Public  Document  Room 
location:  Coastal  Region  Library.  8619 
W.  Crystal  River,  Florida  34428 

NotiCk  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  l5etennination. 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance         , 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
i  aspect  statement  or  enviroiunental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 


Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Docxunent 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.. "Washington,  DC,  and  at  the 
local  public  document  rooms  for  t^e 
particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-S2fl, 
snd  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  Nos.  1,  2.  and 
3.  Maricopa  County.  Arizona 

Date  of  application  for  amendment: 
March  24, 1995,  as  supplemented  by 
letters  dated  September  10, 1995.  and 
March  22, 1996. 

Brief  description  of  amendment:  The 
amendment  would  change  the  technical 
specifications  (TS)  to  (1)  reflect  the 
applicable  portions  of  NUREG-1432. 
"Standard  Technical  Specifications 
Combustion  Engineering  Plants,"  (2) 
implement  the  recommendations  of 
Generic  Letter  (GL)  93-05,  "Line  Item 
Technical  Specification  Improvements 
to  Reduce  Surveillance  Requirements 
for  Testing  During  Plant  Operation." 
and  (3)  implement  the ' 
recommendations  of  GL  94-01. 
"Removal  of  Accelerated  Testing  and  . 
Specific  Reporting  Requirements  for 
Emergency  Diesel  Generators."  The 
purpose  of  the  proposed  amendment  is 
to  increase  emergency  diesel  generator 
(EIX^)  reliability  by  reducing  stresses  on 
EDG  caused  by  unnecessary  testing.  The 
associated  Bases  are  also  updated. 

Date  of  issuance:  October  6, 1997 

Effective  date:  October  6. 1997,  to  be 
implemented  within  120  days  of  date  of 
issuance. 

Amendment  Nos.:  Unit  1-114;  Unit 

2  -  107;  Unit  3  -  86 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Tedeni 
Register  June  6,  1995  (60  FR  29870) 
The  September  10, 1995,  and  March  22, 
1996,  supplemental  letters  provided 
additional  clarifying  information  and 
did  not  change  the  original  no 
significant  hazards  consideration.  The 
Commission's  telated  evaluation  ofthe 
amendment  is  contained  in  a  Safefy 
Evaluation  dated  October  6,  1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  1221 
N.  Central  Avenue,  Phoenix,  Arizona 
85004 
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Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318,  Calvert 
Clifb  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
March  28, 1996,  as  supplemented 
November  20,  1996.  and  July  31,  1997. 

Brief  description  of  amendments:  The 
amendments  reduce  the  moderator 
temperature  coefficient  limit  shown  on 
Technical  Specification  Figure  3.1.1-1. 
This  proposed  change  is  necessary  to 
support  changes  in  tiie  safefy  analyses 
made  to  accommodate  a  larger  nimiber 
of  plugged  steam  generator  tubes  for 
future  operating  cycles. 

Date  of  issuance:  October  2. 1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  222  and  198 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registe  for  amendment:  Fdbruary  21, 
1997 

Brief  description  of  amendment:  T\us 
amendment  adds  a  specific  time  limit  to 
Technical  Specification  Table  3.3-3  to 
place  an  inoperable  refueling  water 
storage  tank  level  channel  in  a  bypassed 
condition. 

Date  of  issuance:  September  30, 1997 

Effective  date:  September  30, 1997 

Amendment  No.:  74 

Facility  Operating  License  No.  NPP- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Re^stsr.  April  9, 1997  (62  FR  17225) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safefy 
Evaluation  dated  September  30, 1997. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  }930  Clark  Avenue,  Raleigh. 
North  Carolina  27605 

CommonwealA  Edison  Company, 
Docket  Nos.  50-373  and  50-374.  LaSalle 
County  Station,  Units  1  and  2,  LaSalle 
County.  Illinois 

Date  of  application  for  amendments: 
July  1, 1997 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  Table  3.3.7.1-1,  "Radiation 
Monitoring  Instrumentation,"  to  require 
two  channels  to  be  operable  per  trip 
system  as  opposed  to  two  per  intake, 
lliis  change  reflects  a  modification  to 
the  design  of  the  instrumentation  logic 
to  satisfy  single  feilure  requirements. 
The  amendments  also  revise  the 
,  associated  action  statement  to  clarify 
system  logic  wording. 


Date  of  issuance:  October  9. 1997 
Effective  date:  Immediately,  to  be 
implemented  within  60  days. 
Amendment  Nos.:  121  and  106 
Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  27,  1997  (62  FR 
45455).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safefy  Evaluation  dated 
October  9, 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
Illinois  Valley  Commimify  College, 
Oglesby,  Illinois  61348 

Commonwealth  Edison  Company. 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Stafion.  Units  1 
and  2.  Rock  Island  Counfy,  Illinois 

Date  of  application  for  amendments: 
May  1. 1997 

Brief  description  of  amendments:  The 
amendments  clarify  the  load  value  for 
the  nnergency  diesel  generator  to  be 
equal  to  or  greater  than  the  largest  single 
.  load  and  revise  the  frequency  and 
voltage  requirements  during  the 
performance  of  the  test. 

Z>ate  of  issuance:  October  7, 1997 

Effective  date.-^Immediately,  to  be 
implemented  within  30  days. 
.'Amendment  Nos.:  178  and  176 

Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  18, 1997  (62  FR  33121). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safefy 
Evaluation  dated  October  7, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Heimepin  Avenue,  Dixon,  Illinois  61021 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
Counfy,  Michigan 

Date  of  application  for  amendment: 
January  10, 1996,  as  supplemented 
February  20, 1997 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  for  the  containment 
emergency  escape  air  lock  test 
requirements.  Concurrently,  the 
Commission  has  also  granted  an 
exemption  to  certain  requirements  of  10 
CFR  Part  50,  Appendix  J,  relating  to  the 
testing  of  the  emergency  escape  air  lock, 
to  the  extent  that  leakage  rate  testing  is 
not  necesssry  after  opening  the 
emergency  escape  air  lock  doors  for 
post-test  restoration  or  seal  adjustment 


Date  of  issuance:  September  30, 1997 

Effective  date:  September  30, 1997 

Amendment  No.:  177 

Facility  Operating  License  No.  DPR- 
20:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  26, 1997  (62  FR 
8795)  The  February  20, 19^,  letter 
provided  clarifying  information  within 
the  scope  of  the  original  application  and 
did  not  change  the  NRC  staffs  initial 
proposed  no  significant  hazards 
considerations  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safefy 
Evaluation  dated  September  30, 1997. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423 
Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
Cotmfy.  Michigan 

Date  of  application  for  amendment: 
December  6, 1995,  as  supplemented 
October  18  1996,  January  10  and  June 
27, 1997 

Brief  description  of  amendment:  The 
amendment  deletes  crane  operation  and 
movement  of  heavy  loads  requirements 
and  their  bases  from  the  technical 
-specifications.  The  requirements  have 
been  incorporated  into  the  Palisades 
Operating  Requirements  Manual  (ORM). 
The  ORM  has  been  incorporated  by 
reference  into  the  Palisades  Final  Safefy 
Analysis  Report,  assuring  that  future 
changes  to  the  crane  and  heavy  loads 
requirranents  will  be  subject  to  the 
provisions  of  10  CFR  50.59. 

Date  of  issuance:  October  2, 1997 

Effective  date:  October  2. 1997 

Amendment  No.:  178 

Facility  Operating  License  No.  DPR- 
20:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  17, 1996  (61  FR  37258) 
The  October  18, 1996,  January  10  and 
Jtme  27, 1997,  letters  provided 
clarifying  information  within  the  scope 
of  the  original  application  and  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  2, 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland.  Michigan  49423 
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Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2.  Monroe  County, 
Nfichigan 

Date  of  amendment  request: 
September  5,  1997  (NRC-97-0107) 

Description  of  amendment  request: 
The  amendment  revises  the  Technical 
Specifications  by  adding  a  special  test 
exception  to  allow  reactor  coolant 
temperatures  up  to  212  degrees 
Fahrenheit  during  hydrostatic  or 
inservice  leak  testing  while  in 
Operational  Condition  4  without 
entering  Operational  Condition  3.  The 
amendment  also  makes  related  changes 
to  the  Index,  Table  1.2,  "Operational 
Conditions,"  and  the  Bases  to 
incorporate  the  reference  to  the 
proposed  special  test  exception.  Date  of 
issuance:  September  30,  1997 

Effective  date:  September  30, 1997, 
with  fiill  implementation  within  45 
days 

Amendment  No. :  1 1 4 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Sp>ecifications  and  Bases. 

Date  of  initial  notice  in  Federal 
RagMter  September  30,  1997  (62  FR 
The  Commission's  related  evaluation  of 
the  amendment,  finding  of  exigent 
circumstances,  consultation  with  the 
State  of  Michigan,  and  final 
determination  of  no  significant  hazards 
considerations  are  contained  in  a  Safety 
Evaluation  dated  September  30, 1997 
No  significant  hazards  consideration 
comments  received:  No. 

Loca7  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161 

Duke  Energy  Corporation,  et  al..  Docket 
No.  50-413,  Catawba  Nuclear  Station, 
Unit  1.  York  Comity,  South  Carolina 

Date  of  application  for  amendment: 
May  8, 1997,  as  supplemented  by  letter 
dated  September  10, 1997 

Brief  description  of  amendment:  The 
amendment  revises  Section  3/4.1.2  of 
the  Technical  Specifications  to  permit  a 
one-time  natural  circulation  test  durine 
Mode  3. 

Date  of  issuance:  October  9.  1997 

Effective  date:  As  of  the  date  of 
issiiance  to  be  implemented  within  30 
days 

Amendment  No.:  162 

Facility  Operating  License  No.  NPF- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regiaten  June  4, 1997  (62  FR  30631) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  9, 1997.  No 
significant  hazards  consideration 


comments  received:  NoLocal  Public 
Docxmient  Room  location:  York  County 
Ubrary,  138  East  Black  Street,  Rock  Hill, 
South  Carolina  29730 

Entergy  Gulf  States,  Inc.,  Cajun  Electric 
Power  Cooperative,  and  Entergy 
Operations,  Inc..  Docket  No.  50-458. 
River  Bend  Station,  Unit  1,  West 
Feliciana  Pariah,  Louisiana 

Date  of  amendment  request:  August  5, 
1997,  as  supplemented  August  15,  1997 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  increase  the  two 
recirculation  loop  Minimum  Critical 
Power  Ratio  (MCPRJ  safety  limit  to  1.13 
and  the  single  recirculation  loop  MCPR 
safety  limit  to  1.14. 

Date  of  issuance:  October  8, 1997 

Effective  date:  October  8. 1997 

Amendment  No.:  99 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  27, 1997  (62  FR  45456) 
The  August  15, 1997,  submittal 
provided  clarifying  information  that  did 
not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  8, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803 

Florida  Power  and  Light  Company,  et 
al.,  Docket  No.  50-389,  St.  Lucie  Plant. 
Unit  No.  2,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment- 
August  1, 1997 

Brief  description  of  amendment: 
Revises  the  Technical  Specifications 
(TS)  to  extend  the  surveillance  interval 
for  the  Engineered  Safety  Features 
Actuation  System  to  a  refueling  interval 
on  a  staggered  test  l>asis. 

Dote  of  Issuance:  October  2, 1997 

Effective  Date:  October  2, 1997 

Amendment  No.:  90 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  TS. 

Date  of  Initial  notice  in  Federal 
Register:  August  27,  1997  (62  FR  45457) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  2. 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Community 
College  Library,  3209  Virginia  Avenue, 
Fort  Pierce.  Florida  34981-5596 


GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1  (TMI-1), 
Dauphin  County,  Pennsylvania 

Date  of  application  for  amendment: 
August  14, 1997.  as  supplemented 
September  9,  19,  and  24.  1997 

Brief  description  of  amendment:  The 
amendment  revises  the  TMI-1  Technical 
Specifications  which  decreases  the 
maximimi  allowable  dose  equivalent 
iodine-131  limit  in  the  reactor  primary 
coolant  from  1.0  uCi/gm  to  0.35  uCi/gm. 

Date  of  Issuance:  October  2, 1997 

Effective  Date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  204 

Facility  Operating  License  No.  NPF- 
50:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  27.  1997  (62  FR  45459) 
The  supplemental  letters  did  not  affect 
the  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  i$  contained  in  a  Safety 
Evaluation  dated  October  2, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601.  Harrisburg,  PA  17105 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
April  10, 1997 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  (TSs)  by  relocati^  the  TS 
surveillance  requirement  for  attaining  a 
negative  pressure  in  the  enclosure 
building,,  addressing  operability, 
deleting  the  definition  for  enclosure 
building  integrity,  modifying  enclosure 
building  access  opening  requirements, 
and  making  editorial  changes  for 
clarification  and  consistency.  The  TS 
Bases  are  also  updated  to  reflect  the 
proposed  changes  including  the  need  to 
maintain  the  integrity  of  the  enclosure 
building  and  to  support  previously 
approved  laboratory  testing 
requirements  for  charcoal  filter  sample 
testing. 

Date  of  issuance:  September  30, 1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  208 
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Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  May  7, 1997  (62  FR  24887)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  30, 1997. 
No  significant  hazards  consideration 
conunents  received:  No 

Local  Public  Document  Room       , .   i 
location:  Learning  Resources  CentaEt*    ..  ' 
Three  Rivers  Community-Techixical 
College,  574  New  London  Turnpike. 
Norwich,  CT  06360,  and  the  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 

Ferry  Road,  Waterford.  CT  06385 

■       ■■    ■  .-,    .  ■'t 

Northeast  Nuclear  Energy  ComiNm}^;^ 
aL,  Docket  No.  50-423,  Millstone      ;   ,',^  j 
Nuclear  Potwer  Station,  Unit  No.  3.  H&m 
Londim  County,  Connecticut 

Date  of  application  for  amendment: 
July  18, 1997 

Brief  description  of  amendment:  The 
amendment  adds  a  new  Technical 
Specification  and  associated  Bases  to 
address  the  operability  of  the  steam 
generatOT  atmospheric  relief  bypass 
valves. 

Date  of  issuance:  October  2, 1997 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  151 

Facility  Operating  license  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  13, 1997  (62  FR  43370) 
The  Commission's  related  evaluation  of 
the  amendment  is  dontained  in  a  Safety 
Evaluation  dated  October  2. 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical  V '.  -^< 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road.  Watarford, 
Connecticut  06385 

PECO  Enei^  Company,  PabUc  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and 
Atlantic  City  Electric  Company,  Docket 
No.  50-278,  Peach  Bottom  Atonuc 
Power  Station.  Unit  No.  3.  York  County, 
Pennsylvania 

Date  of  application  for  amendment: 
January  17, 1995,  as  supplemented  by 
letters  dated  March  30, 1995,  July  2, 
1996,  February  28,  1997,  and  September 
22, 1997 

Brief  description  of  amendment:  The 
amendment  revised  the  technical 
specifications  to  support  the 


replacement  of  the  Source  Range  and 
Intermediate  Range  Monitors  with  the 
Wide  Range  Neutron  Monitoring 
System. 

Date  of  issuance:  September  30, 1997 

Effective  date:  As  of  its  date  Of 
issuance  and  is  to  be  implemented  upon 
completion  of  Unit  3  Modification 
P00271. 

Amendment  No.:  224 

Facility  Operating  License  No.  DPR- 
.  56:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RagiBtfln  June  6,-1995  (62  FR  29885) 
The  Marcir  30, 1995,  July  2, 1996, 
February  28, 19^7,  and  September  22, 
1997,  supplemental  letters  did  not 
change  the  initial  proposed  no 
significant  hazuds  considetetion 
determination.  The  Conmiission's 
related  evaluation  of  the  amendmmit  is 
contained  in  a  Safety  Evaluation  dated 
September  30, 1997.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  C^vernment  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Hairisburg,  PA  17105 

Power  Authority  of  die  State  of  New 
York,  Docket  No.  50-333,  Jones  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County,  New  Yoric 

Date  of  application  fitr  amendment: 
April  14, 1997 

Brief  description  of  amendment:  The 
amendment  revises  Appendix  A, 
Section  6  of  the  James  A.  FitzPatrick 
Technical  Specifications.  These  changes 
will  enable  the  Safety  Review 
Committee  to  review  rather  than  audit 
plant  staff  performance  by  deleti|)g  the   . 
plant ^taffperfojcmance  audit  .  j       '...ic. 
requirements  from  Section  6.5.2.9.b4UBa 
incorporating  a  plant  staff  performance 
review  requirement  in  Section  6.5.2.8. 
Additionally,  this  amendment 
application  replaces  the  position  title  of 
Vice  President  Regulatory  Afiiairs  and 
Special  Projects  with  Director 
Regulatory  Affairs  and  Special  Projects. 

Date  of  issuance:  Octooer  3,  1997 

Effective  date:  As  of  tibe  date  of 
issuance  to  be  implemented  within  30 
days.  ^, 

Amendment  No.:  240 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registw:  August  13, 1997  (62  FR  43374) 
The  Commission's  related  evaluatipn  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  3, 1997.  No 


significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  DoctAnents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126 

PuUic  Soirice  Electric  8r  Gas  Company, 
Docket  No.  50-3M,  Hope  Creek 
Generating  Station,  Salem  County.  New 


Date  of  application  for  amendment: 
June  19, 1997,  as  supplemented  by 
letters  dated  July  30  and  31, 1897  ., . 

Brief  description  of  amendment:  Thtt 
amendment  changes  TS  4.1.3.1.2, 
"Control  Rod  Op«ability;"  TS  3.1.3.6.' 
"Control  Rod  Drive  Coupling;"  TS 
3.1.3.7.  "Control  Rod  Position 
faxdicatioif"  TS  3.1.4.1,  "Rod  WoiA 
Minimizer;"  TS  3/4.1.4.2,  "Rod 
Sequence  Control  System;"  TS  3/4.10.2. 
"Special  Test  Exceptions  -  Rod 
Sequence  Control  System;"  the  Bases  for 
TS  2.2.1.2.  "Average  Power  Range 
Monitor,"  die  Bases  for  TS  3/4.1.4, 
"Control  Rod  Program  Controls;"  and 
the  Bases  for  TS  3/4.10.2,  "Rod 
Sequence  Control  System."  The  changes 
eliminate  the  Rod  Sequence  Control 
System  (RSCS)  Limiting  Condition  for 
Operation  and  Surveillance 
Requirements  from  the  TSs  and  reduce 
the  Rod  Worth  Minimizer  low  power 
setpoint  to  10%  from  20%.  Changes  to 
other  sections  of  the  TSs  delete 
reference  to  the  RSCS  bom  the  TSs  and 
incorporate  additional  requirements 
necessary  to  support  the  elimination  of 
the  RSCS. 

Date  of  issuance:  September  30,  1997  ' 

Effective  date:  As  of  date  of  issuanc8,rf' 
to  be  implemented  within  60  days. 

Amendment  No.:  105 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications  and  the 
License. 

Date  of  initial  notice  in  Federal 
Re^sten  August  27, 1997  (62  FR  45462) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  30, 1997. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  NJ  08070 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant.  Units 
1  and  2,  Houston  County.  Alabama 

Dote  of  amendments  request:  May  28, 
1997 

Brief  description  of  amendments:  The 
amendments  revise  (he  Technical 
Specifications  to  clarify  that  testing  of 


•• . 
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each  shared  emetguicy  disMl  genaialor 
CBDG).  1-2A  and  IC  to  corapty  with 
surveillance  requirement  4.8.1.1.2.8  it 
only  required  ooce  per  5  yean  on  a  per 
EDG  basis,  not  on  a  par  unit  basis. 
Date  of  issuance:  October  1. 1997 
Effective  date:  As  of  the  date  of 
issuaocs  to  be  implemented  within  30 
days 

Amendment  Noe.:  129. 122 

Facility  Operating  License  M»s.  NPF- 
2  and  NPF-A:  Amemlments  revise  the 
Technical  Specifications. 

Date  (^initial  notice  in  Federal 
Isgislii  June  18. 1997  (62  FR  33135) 
Hie  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  1, 1987.  No 
significant  hazards  consideration 
comments  received:  No.  Local  Public 
Dociunaat  Room  location:  Houston-Love 
Memorial  Lthnry,  212  W.  Burdeshaw 
Street.  Post  Office  Box  1369,  Dothan. 
Alabama  36302 

Sovthen  Nuclear  Operadi^ 
lac.  Georgia  Power  Company, 
Oglethorpe  Power  Corporatioa, 
Muricipal  ElectriG  Autfaority  af 
fTsesgis.  City  ofDallaa.  Goorgia^Oackat 
No.  50-321.  Edwte  L  Hatch  Nnclear 
Plaat.  Unit  1,  Appling  County. 


Alto  <rf  application  for  amendnmat: 
May  9, 1997.  as  supplemented 
September  19. 1997 

Brief  description  of  amendment  The 
smendment  revises  the  minimum 
critical  power  ntio  safety  limits  for  a 
mixed  core  of  GE9B/GE12/GE13  fuel  for 
Cycle  18  operation. 

Date  of  issuance:  October  8. 1997 

Sffective  date:  Prior  to  the  restart  £tom 
the  Hatch  Unit  1  outage  currently 
scheduled  to  begin  October  1997. 

Amendment  No.:  209 

Facility  Operating  License  No.  DPR- 
57:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
■agister  July  30. 1997  (62  FR  40857) 
The  September  19,  1997.  submittal 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  8. 1997.  No  significant  hazards 
consideration  comments  received: 
No.Lacal  Public  Document  Room 
location:  Appling  County  Public 
Library.  301  City  Hall  Drive.  Baxley. 
Georgia  31513 


Southens  Nuclear  Operating  Company, 
Inc.  Georgia  Power  Company, 
Oglothoipe  Power  Corporation, 
Municipal  Electric  Authority  of 
Georgia,  Qty  of  Dalton.  Georgia,  Docket 
Noa.  50-321  and  50-300,  Edwin  L  Hatch 
Nodaar  Plant,  Units  1  and  2,  Applii^ 
GiMty,  Georgia 

Date  of  application  for  amendxnents: 
May  9. 1997.  as  supplemented 
September  3, 1997 

Brief  description  of  amendments:!}^ 
amendments  revise  the  applicability 
requirements  for  the  Rod  Block  Monitor 
(REM)  to  require  that  the  RBM  be 
operable  wluinever  reactor  thermal 
power  is  greater  than  or  equal  to  29 
percent  of  rated  thermal  power. 

Date  of  issuance:  Octooer  8, 1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  prior  to 
Unit  1  stsrtup  bxun  the  &11 1997 
refueling  outage  for  Unit  1;  and 
implemented  within  30  d^s  from 
issuance  for  Unit  2. 

Amendment  Nos.:  210,  151 

Facility  Operating  License  Nos.  DPR- 
57  and  NPF-5:  Amendments  revised  the 
Technical  Specificatioos. 

Date  (^initial  notice  in  Fedmal 
tagialBi.  July  30, 1997  (62  FR  40B57) 
The  September  3, 1997,  submittal 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  8. 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Librsty.  301  City  Hall  Drive,  Baxley, 
Georgia  31513 

Tennessee  Valley  Anthority,  Docket 
Noa.  50>327  and  50-328,  Sequoyah 
Nnclear  Plant.  Units  1  and  2,  Hamilton 
Coeaty,  Tenneaaoe 

Date  <rf application  for  amendments: 
August  21, 1996,  as  supplemented  by 
lettera  dated  March  17.  March  27.  April 
3,  and  July  15.  1997  (TS  96-07) 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  (TS)  by  revising  the  as- 
found  setpoint  tol«ance  bend  for  the 
pressurizer  Codesaisty  relief  valves  and 
the  main  steam  Code  safety  relief  valves 
from  plus  or  minus  one  {)ercent  to  "^lus 
or  minus  three  percent. 

Date  of  issuance:  September  29.  1997 

Effective  date:  September  29. 1997 

Amendment  Nos.:  229  (Unit  1),  220 
(Unit  2) 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR- 79:  Amendments  revise  TS. 

Date  of  initial  notice  in  Fedoal 

October  9, 1996  (61  FR  52969) 


The  March  17.  March  27,  April  3,  and 
July  IS,  1997,  letten  provided  clarifying 
information  that  did  not  change  the 
initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluatioa 
of  the  amendment  is  contained  in  a 
Safefy  Evaluation  dated  September  29. 
1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library  1001  Broad  Street.  Chattanoogsi 
Tennessee  37402 

Wiaooaein  Electric  Power  Company. 
Dockat  Nee.  50-268  and  50-301.  ^lint 
■each  Nnclear  Plant,  Unit  Noa.  1  and 
2.  Town  of  Two  Credcs,  Manitowoc 
County.  Wi 


Date  of  application  for  amendments: 
August  14.  1997  (TSCR  199) 

Brief  description  of  amendments:  The 
amendments  revise  TS  1S.4.2.B.  "In- 
Service  Inspection  and  Testing  of  Safefy 
Class  Components  Other  than  Steam 
Generator  Tubes,"  to  modify  item  2  by 
deleting  the  reference  to  TS  15.4.4  and 
referencing  the  Containment  Tj»«>f^ft 
Rate  Testing  Program;  TS  15.6.12.A.1. 
"C^ontainment  Leakage  Rate  Testing 
Program,"  to  eliminate  the  one-time 
requirement  for  Unit  2  Type  A  testing 
since  the  testing  has  been  completed; 
and  TS  Bases  15.4.4  to  delete  the 
specific  bases  for  containment  purge 
valve  testing  and  to  delete  a  reference 
that  is  no  longer  used.  Date  of  >««mnnr 
September  29. 1997E£fective  data: 
September  29, 1997.  with  full 
implementation  within  45  days 

Amendment  Nos.:  181  and  185 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
■agister:  August  27,  1997  (62  FR  45466) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  ia  a  Safefy 
Evaluation  dated  September  29, 1997. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Lester  Public  LilKary. 
1001  Adams  Street.  Two  Rivers. 
Wisconsin  54241 

Wolf  Crerii  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
Counfy,  Kansas 

Date  of  amendment  request:  July  29. 
1997 

Brief  description  of  amendment  The 
amendment  changes  the  wording  of 
Action  Statement  5a  to  Technical 
Specification  Table  3.3-1.  "Reector  Trip 
Sjrstem  Instrumentation."  This  action 
statement  prescribes  a  set  of  actions  to 


be  accomplished  when  a  source  range 
neutron  detector  is  inoperable  with  the 
plant  shutdown.  The  proposed  wording 
change  will  clarify  the  times  and  order 
in  which  these  actions  are  to  be 
performed. 

Date  of  issuance:  September  29, 1997 

Effective  date:  September  29, 1997,  to 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  No.:  Ill 

Facility  Operating  License  No,  NPF- 
42:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  27. 1997  (62  FR  45467) 
The  Commission's  related  evaluation  of 
the  wnT«»"^"t«"*  is  contained  in  a  Safefy 
Evaluation  dated  September  20. 1907. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  Universify, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  Universify  School 
of  Law  Library,  Topdia.  Kansas  66621 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  W<^ 
Creek  Generating  SUtion,  Coffey 
Counfy,  Kansas 

Date  of  amendment,  request 
SeptMnber  6. 1997 

V.  Brief  description  af  amendment:  This 
amendment  allows  the  testing  of  certain 
contacts  in  the  emergency  diesel 
generator  load  sequencer  to  be  done 
with  the  unit  at  power  (Mode  1)  and 
provides  an  additional  24  hours  to  the 
time  allowed  by  TS  4.0.3  to  complete 
the  testing. 

Date  of  issuance:  October  7, 1997 

Effective  date:  October  7. 1997 

Amendment  No. :  1 1 2 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications.  Public 
comments  requested  as  to  proposed  no 
significant  hazards  consideration:  Yes 
(62  FR  49261  dated  September  19. 
.  1997).  The  notice  provided  an 
opportunify  to  sulnnit  comments  on  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 
No  comments  have  been  received.  The 
notice  also  provided  for  an  opportunify 
to  request  a  hearing  by  October  20. 
1997.  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment.  The 
Commission's  related  evaluation  of  the 
amendment,  finding  of  exigent 
circiunstances.  and  final  determination 
of  no  siyiificant  hazards  consideration 
are  contained  in  a  Safefy  Evaluation 
dated  October  7. 1997. 


Attorney  for  licensee:  Jay  Silberg.  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington.  D.C. 
20037 

Local  Public  Document  Room 
locations:  Emporia  State  Universify. 
William  Allen  White  Ubrary,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  Universify  School 
of  Law  Libtary,  Topeka.  Kansas  66621 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  October  1997. 

For  the  Nuclear  Ragulatoiy  Commissioa 

EUnor  G.  Adansam, 

Acting  DiiectorDivision  ofRaactorhofeets 
-  m/IV,  Office  of  Nuclear  Reactor  Regulation 
(Doc.  97-27877  Filed  10-21-97;  8:45  am] 


NUCLEAR  REGULATORY 
COIMHSSION 

[NUREO-ISeO] 

Draft  Standard  Rovtaw  Plan  For  In  Wtu 
Uranium  Extraetlon  Ucanaa 
Applications 

MBtcr:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  availability; 

opportunify  for  comment 


The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  solicitiitg 
comments  on  a  Draft  Standard  Review 
Plan  for  in  Situ  Uranium  Eictraction 
License  Applications  (NUREC-1569) 
from  interested  parties.  A  NRC  source 
and  byproduct  material  license  is 
required  under  the  provisions  of  Title 
10  of  the  Code  of  Federal  Regulaticms. 
Part  40  (10  CFR  Part  40).  Domestic 
Licensing  of  Source  Material,  to  recover 
uranium  by  in  situ  leach  uranium 
extraction  mining  techniques  (in  situ 
leaching).  An  applicant  for  a  new 
operating  license,  or  for  the  renewal  or 
amendment  of  an  existing  license,  is 
required  to  provide  detailed  information 
on  the  facilities,  equipment,  and 
procedures  to  be  used,  and  if 
appropriate,  an  environmental  report 
that  discusses  the  effact  of  proposed 
operations  on  public  health  and  safefy 
and  on  the  environment  This 
information  is  used  by  Nuclear 
Regulatory  Commission  staff  to 
determine  whether  the  proposed 
activities  will  be  protective  of  public 
health  and  safefy  and  be 
environmentally  acceptable.  The 
purpose  of  this  standard  review  plan  is 
to  provide  NRC  staff  with  specific 
guidance  on  the  review  of  this 
information  and  will  be  used  to  ensure 
a  consistent  qualify  and  uniformify  of 
staff  reviews.  Each  section  in  the  review 
plan  provides  guidance  on  what  is  to  be 


reviewed,  the  basis  for  the  review,  how 
the  staff  review  is  to  be  accomplished, 
what  the  staff  will  find  acceptable  in  a 
demonstration  of  compliance  with  the 
regulations,  and  the  conclusions  that  are 
sought  regarding  the  applicable  sections 
in  10  CFR.  The  review  plan  is  also 
intended  to  improve  the  underetandtng 
of  the  staff  review  process  by  interested 
members  of  the  public  and  the  uranium 
recovery  industry.  The  draft  was 
developed  using  input  from  (1)  staff 
review  precedents;  (2)  staff  inspection 
experiences;  (3)  public  meetings  with    ^ 
industry;  and  (4)  experience  from  the 
State  of  "Texas,  whidi  is  an  agreement 
state  for  uranium  recovery  and  has  15 
licensed  in  situ  leach  operations. 

Opportunify  to  Comment  Interested 
parties  are  invited  to  comment  on  the 
review  plan.  Interested  perties  are  also 
asked  to  comment  on  the  level  and 
extent  that  staff  could  rely  on  technical 
reviews  performed  by  non-agreement 
states  in  areas  where  the  NRC  and  the 
State  have  concurrent  regulatory 
authorify.  These  areas  include  land 
application,  noiuadiological  soil 
cleanup,  upper  control  limit  snd 
groundwater  restoration  reviews.  A  final 
review  plan  will  be  prepared  after  the 
NRC  st^  has  evaluated  public 
comments  received  on  the  draft  review 
plan. 

DATES:  Written  comments  must  be 
received  prior  to  December  8. 1097. 
ADORESSCS:  Commenis  on  the  draft 
review  plan  should  be  sent  to  the  Chief, 
Rules  and  Directives,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

AViMLAMUTY:  A  copy  ol  the  Draft 
Standard  Review  Plan  (NURBG-1569) 
may  be  obtained  by  writing  to  the 
Printing  and  Graphics  Branch,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C  20555-0001. 

Deled  at  RockviUa.  Maryland.  thU  1^  dsy 
of  October  1997. 

For  the  Nuclear  Ragulatoiy  rommiwion 
JoaspiiJ.Hidaaick. 

aUef,  t/raaiam  Recovery  Projects  Branch, 
DivMon  of  Waste  Management,  Office  of 
Nuclear  Itkiterial,  Safety  and  Safeguards. 
(FR  Doc  97-28002  Filed  10-21-07;  8:45  am| 


SECURITIES  AND  EXCHANGE 
COMMISSION 

AppUcattons,  Hoarings, 
Datarmlnationa.  Etc.  ThroU  Industriaa, 
Inc. 

October  16, 1997. 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
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Registration;  (Tivoli  Industries,  Inc., 
Common  Stock.  S.OOl  Par  Value; 
Redeemable  Class  A  Warrants  to 
Purchase  $.001  Par  Value  Common 
Stoclt.  expiring  Sept.  21.  1997; 
Redeemable  Class  B  Warrants  to 
Purchase  $.001  Par  Value  Common 
Stock,  expiring  Sept.  21,  1997)  File  No. 
1-13338. 

Tivoli  Industries,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
i2(d)  of  the  Securities  Exchange  Act  of 
1934  ("Ac")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  seouities 
("Securities")  from  listing  and 
registration  on  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

The  Company's  Securities  have  been 
listed  for  trading  on  both  the  BSE  and 
Nasdaq  Small  Cap  Stock  Market  since 
September  21,  1994. 

The  Company  has  complied  with  the 
rules  of  BSE  by  setting  forth  in  detail  to 
such  Exchange  the  reasons  for  such 
proposed  withdrawal,  and  the  facts  in 
support  thereof.  In  making  the  decision 
to  withdraw  its  Securities  from  listing 
on  the  BSE.  the  Company  considered 
the  direct  and  indirect  costs  and 
•xpames  attendant  on  maintaining  the 
dtui  listing  of  its  Securities  on  the 
NASDAQ  SmallCap  Stock  Market  and 
the  BSE.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  Securities  and  believes  that  dual 
listing  would  fragment  the  market  for  its 
securities 

By  letter  dated  September  23. 1997, 
the  BSE  has  informed  the  Company  that 
it  has  no  objection  to  the  withdrawal  of 
the  Company's  Securities  from  listing 
on  the  BSE. 

Any  interested  person  may,  on  or 
before  November  6.  1997.  submit  by 
letter  to  the  Secretary  of  the  Sectirities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchange  and  what  terms,  if  any.  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Mariwt  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  97-27901  Filed  10-21-97;  8:45  am) 
■UMQCOOE  80ie-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralsase  No.  39235;  HI*  Na  SR-CTAACQ- 
97-^ 

Consolidatod  Tape  Association;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Second  Charges  Amenc  r.ant  to  the 
Second  Restatement  of  the 
Consolidated  Tape  Association  Plan 
and  Rrst  Charges  Amendment  to  the 
Restated  Consolidated  Quotation  Plan 

October  14. 1997. 

Pursuant  to  Rule  llAa3-2  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1.  notice  is  hereby  given  thijt  on 
September  26.  1997.  the  Consolidated 
Tape  Association  ("CTA")  and  the 
Consolidated  Quotation  ("CQ")  Plan 
Participants  ("Participants")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
amendments  to  the  Restated  CTA  Plan 
and  CQ  Plan.  The  amendments  (a) 
establish  a  new  Network  A  fee  (i.e.,  one 
cent  per  "quote  packet")  for 
interrogation  services  tharVendors  offer 
on  a  pay-for-use  basis,  (b)  eliminate  the 
NetwoA  A  Class  F  and  Class  H  program 
classification  charges,  (c)  reclassify  the 
Network  A  Class  G  program 
classification  charge  and  (d)  raise  the 
monthly  Network  A  fee  applicable  to 
nonprofessional  subscribers  bom  $4.25 
to  $5.25.  In  addition,  the  amendment  to 
the  CTA  Plan  raises  the  monthly 
connection  fiae  for  delivery  of  the  ticker 
signal  by  means  of  AT&T  from  $200  to 
$250. 

Pursuant  to  Rule  1  lAa3-2(c)(3)(i),  the 
CTA  and  CQ  Participants  have 
designated  the  amendments  as 
establishing  or  changing  fees  and  other 
charges  collected  on  behalf  of  all  of  the 
sponsors  and  participants,  which 
renders  the  amendments  effective  upon 
receipt  of  this  filing  by  the  Commission. 
The  Commission  is  publishing  this 
notice  to  solicit  conmients  fix)m 
interested  persons  on  the  amendments. 

I.  Description  and  Purpoee  of  the 
Amendnaents 

A.  Rule  llAa3-2 

The  purpose  of  the  amendments  is  to 
allow  the  Participants  under  the  Plans 

*isu.s.cs7as(bXi)- 


that  make  Network  A  last  sale 
information  and  quotation  information 
available  ("the  Network  A  Participants") 
to  establish  a  new  and  additional 
pricing  alternative  for  vendors  of,  and 
subscribers  to,  certain  Network  A 
market  data  interrogation  services.  That 
pricing  alternative  has  proved  popular 
and  successful  in  the  context  of  a  pilot 
program.  In  addition,  the  amendments 
eliminate  two  categories  of  program 
classification  fees,  reclassify  a  third 
category  of  program  classification  fee 
and  increase  the  monthly 
nonprofessional  subscriber  fee  by  $1. 
The  amendment  to  the  CTA  Plan  also 
increases  the  monthly  connection  fae 
that  applies  for  delivery  of  the  ticker 
signal  by  AT4T  by  $50. 

1.  Usage-Based  Charge 

a.  One  Cent  Per  Quote.  The  Network 
A  Participants  propose  to  establish  a  fee 
of  one  cent  for  each  real-time  "quote 
packet"  that  vendors  disseminate  to 
subscribers  on  a  pay-for-use  basis 
during  the  hours  that  the  Network  A 
Participants  are  open  for  trading  (a  "per- 
quote  charge").  For  the  purposes  of  this 
charge,  a  "quote  packet"  refers  to  a 
group  of  one  or  more  data  elements 
relating  to  the  same  issue.  Last  sale 
price,  bid,  ofiisr,  transaction  size, 
quotation  size,  opening  price,  high 
price,  low  price,  trading  volume  and  net 
change  in  price  are  ail  examples  of  data 
elements  that  might  be  part  of  the  same 
"quote  packet,"  either  individually  or  ia 
combination.  An  index  value  qualifies 
as  a  "quote  packet"  in  and  of  itself. 

In  order  to  take  advantage  of  the  per- 
quote  charge,  a  vendor  must  document 
in  its  Exiiibit  A  that  it  has  the  ability  to 
measure  accurately  the  number  of  quote 
packets  and  must  have  the  ability  to 
report  aggregate  quote  packet  quantities 
to  the  Network  A  Participants  on  a 
monthly  basis. 

The  Netwoiic  A  Participants  will 
impose  the  per-quote  charge  only  on  the 
dissemination  of  the  real-time  market 
data.  Vendors  may  provide  delayed  data 
services  in  the  same  manner  as  they  do 
today. 

The  per-quote  charge  is  payable  on  a 
monthly  basis  and  is  payable  by  the 
vendor  providing  the  service,  rather 
than  the  vendor's  subscribers.  It 
represents  a  new  and  additional 
alternative  to  existing  rates.  That  is, 
vendors  may  elect  to  continue  to  offer 
monthly  display  device  services  subject 
to  the  current  rates  for  per-device 
services  (rather  than  the  newly 
established  per-quote  charge)  and  also 
may  elect,  either  in  addition  or  as  a 
substitute,  to  disseminate  data  pursuant 
to  the  per-quote  charge. 
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The  Network  A  Participants  anticipate 
that  the  nonprofessional  subscriber 
community  will  be  more  likely  to 
embrace  the  per-quote  charge  than  the 
profiasaional  subscriber  community.  In 
fact,  making  market  data  more  readily 
available  to  individual  investors  is  one 
of  the  primary  motivations  for 
establishing  the  per-quote  charge. 
However,  the  Network  A  I^rticipants 
will  not  require  vendors  charging  on  a 
per-quote  iMsis  to  differentiate  between 
profeasional  and  nonprofessional 
subscribers. 

Contractually,  the  Network  A 
Participants  intend  to  require  vendors 
(A)  to  incorporate  into  their  agreements 
with  subscribers  the  form  of  addendum 
to  vendor-subscriber  agreements  that  the 
Participants  have  adopted  or  (B)  to 
incorporate  substantively  similar 
provisions  to  those  found  in  that 
addendum  into  the  vendors'  agreements 
with  subscribers,  rather  than  to  have 
each  subscriber  sign  the  consolidated 
Network  A  subscriber  agreement  (The 
Netwoik  A  Participants  will  review  and 
pass  upon  the  adequacy  of  those 
"incorporating  agreements.") 

b.  The  Pilot  Programs.  Since  1991.  the 
Networic  A  Participants  have  conducted 
a  pilot  program  pursuant  to  which  they 
have  allowed  vendors  of  PC  dial-up  and 
paging  services  to  pay  for  those  services 
based  on  the  quantity  of  quote  packets 
disseminated.  The  pilot  fee  was  one-half 
cent  per  quote  packet  and  was  assessed 
for  quote  packets  disseminated  diuing 
the  period  from  market  open  to  market 
open.  Thirteen  vendors  participated  in 
the  pilot  program.  The  terms  of  the 
program  prohibited  those  vendor*  from 
providing  delayed  data  services  during 
the  hours  that  the  Participants  were 
open  for  trading. 

CTA's  experience  with  the  pilot 
demonstrated  two  things.  First,  it 
demonstrated  that  demand  for  usage- 
based  pricing  is  considerable.  (As  noted 
above,  the  per-quote  pilot  program  has 
grown  to  include  thirteen  vendor 
organizations.  The  aggr^ate  munber  of 
quote  packets  disseminated  has 
increased  substantially  each  year.)  The 
Participants  welcome  that  demand 
because  it  suggests  that  usage-based 
services  will  promote  an  important  goal 
of  the  Participants  and  of  the  national 
market  system  that  Congress  established 
when  it  passed  the  1975  Amendments 
to  the  Act:  the  widespread 
dissemination  of  real-time  market  data. 

Second,  it  made  clear  that  vendors 
prefer  to  have  the  flexibility  of 
providing  delayed  data  services 
pursuant  to  the  delayed  data  fee 
schedule  at  the  same  time  as  they  are 
providing  real-time  usage-based 
services.  (Approximately  six  vendors 


that  elected  not  to  participate  in  the 
pilot  program  have  indicated  that  they 
have  an  interest  in  providing  services 
pursuant  to  per<)uote  charges  once  the 
Network  A  Participants  allow  them  to 
continue  to  provide  their  delayed  data 
services.)  Initially,  it  was  hoped  that  the 
inexpensive  rate  for  the  receipt  of  real- 
time data  pursuant  to  the  pilot  program 
would  cause  vendors  to  fiEwl  comfortable 
in  substituting  one-half  cent  per  quote 
real-time  services  for  delayed  services, 
thereby  allowing  us  to  promote  the  use 
of  real-time  data  instead  of  delayed  data. 
However,  the  vendors  expressed  a 
different  view.  The  inability  to  pirovide 
delayed  data  services  alongside  a  usage- 
based  service  under  the  pilot  program 
discouraged  many  potential  pilot 
program  participants,  including  all  of 
the  major  traditional  market  data 
vendors,  from  taking  part  in  the  pilot 
program. 

To  accommodate  the  preference  for 
providing  real-time  usage-based  services 
and  delayed  data  services  at  the  same 
time,  the  Network  A  Participants 
propose  to  set  the  per-quote  charge  at 
one  cent  per  quote  packet  (as  opposed 
to  one-half  cent  po^uote  packet  which 
has  applied  during  the  pilot  program), 
to  impose  the  per-quote  charge  only  on 
real-time  mariiet  data  and  to  allow 
vendors  to  provide  delayed  data 
services  in  the  some  way  as  they  do 
today. 

Given  the  success  of  the  pilot 
programs  and  the  market  demand  fix 
per-quote  charges,  the  Network  A 
Participants  are  hereby  looking  to 
accommodate  the  vendor  community  by 
malfing  it  possible  for  all  vendors  to 
meter  market  data  on  a  per-quote  basis. ' 
The  Network  A  Participants  note  that 
the  Commission  has  approved  an 
identical  one-cent-per-quote  usage- 
based  fee  for  the  Nasdaq  Stock  Maricet. 
Inc. 

2.  Program  Classification  Charges 

The  amendments  eliminate  the  Class 
F  and  Class  H  program  classification 
charges  and  reclassify  Class  G  afi  a 
component  of  display  device  charges. 

a.  C/oss  F.  The  Class  F  charges  of  $250 
pn  month  for  last  sale  price  information 
and  $250  per  month  for  quotation 
information  permit  vendors  of  delayed 
maricet  data  services  to  provide  a  roal- 
time  price  in  order  to  allow  their 
subscribers  to  verify  the  market  price  of 
a  security  before  entering  an  automated 
order  for  that  security  through  a 
personal  computer.  The  introduction  of 
usage-based  services  eliminates  the 
need  for  that  charge.  At  one  cent  per 
quote,  a  vendor's  customers  could  chetk 
the  market  prior  to  entering  orders 
50.000  times  per  month  before  the 


vendor  would  reach  the  fee  equivalent 
of  the  Class  F  charges. 

b.  C\ass  G.  Program  classification  G 
imposes  display  device  fees  on 
automated  telephone  voice  response 
services,  based  upon  the  concept  of 
device  equivalents.  That  is,  the  charge  is 
set  at  the  device  fee  that  would  apply 
for  a  number  of  devices  equal  to  the 
maximxim  number  of  inquiries  to  which 
the  vendor's  automated  voice  respxinse 
service  can  respond  simultaneously. 
The  Network  A  Participants  propose  to 
recharacterize  the  Class  G  charge  as  a 
device  fee,  rather  than  a  separate 
program  classification  charge.  They  vrill 
simply  apply  device  fees  to  automated 
telephone  voice  response  services  based 
on  device  equivalents,  jiist  as  today.  The 
amoimt  of  the  charge  remains 
unchanged. 

c.  Qass  H.  The  Qass  H  charge  ap>plies 
to  automated  printer  report  services. 
Historically,  only  one  vendor  has  ever 
provided  such  a  service  and  it  ceased 
providing  that  service  some  years  ago. 
The  absence  of  demand  for  this  type  of  ^ 
service  eliminates  the  need  for  the  Class 
H  computer  program  classification 
charge. 

3.  Nonprofessional  Subscriber  Charge 

The  Network  A  Participants 
established  a  separate  category  of  fees 
(one  fee  for  Network  A  last  sale  prices 
and  a  separate  fee  for  Network  A  quotes) 
for  nonprofessional  subscribers  in  1983. 
In  October  1986,  the  Network  A 
Participants  consolidated  fees  for 
Network  A  last  sale  prices  and  quotes 
and  reduced  nonprofessional  subscriber 
Network  A  fees  from  $7.50  per  month 
for  Network  A  last  sale  prices  and  $6.00 
per  month  for  Network  A  quotes  to  a 
consolidated  rate  of  $4.00  per  month  for 
both  Network  A  prices  and  quotes.  In 
1991,  the  Network  A  Participants 
increased  the  consolidated 
nonprofessional  subscriber  rate  to  $4.25 
per  month.  Those  rates  have  not 
increased  since.  The  Network  A 
Participants  believe  that  the 
introduction  of  a  per-quote  charge  to 
fecilitate  the  provision  of  usage-based 
services  presents  a  meaningful 
alternative  pricing  mechanism  for 
nonprofessional  subscribers  and 
believes  that  the  $1.00  increase  is 
justified.  Therefore,  the  Network  A 
Participants  propose  to  increase  the 
consolidated  Network  A 
nonprofessional  monthly  rate  from 
$4.25  to  $5.25  per  month. 

4.  Ticker  Charge 

Under  the  CTA  Plan,  the  Network  A 
Participants  impose  a  charge  that  it 
designed  to  recover  the  ticker  network 
expense  that  common  carrier  ATftT 
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imposes  on  the  Network  A  Participants 
for  the  delivery  of  the  ticli^er  signal  to 
ticker  customers  in  the  United  States. 
The  proposed  increase  is  designed  to 
o£Eset  increases  in  those  expenses  that 
AT&T  has  recenUy  imposed  on  the 
Network  A  Participants. 

The  present  per  connection  charge  for 
AT&T's  delivery  of  the  ticker  signal  was 
set  at  $200  on  July  1. 1996.  Since  then. 
Network  A  has  absorbed  increases  in 
AT&T  common  carrier  costs  and  the 
Network  A  Participants  have 
determined  to  pass  those  increased  costs 
along  to  customers.  The  increase  applies 
only  to  leased  line  service  in  the 
continental  United  States  (except 
downtowm  New  York  Qty).  Rates  for 
customers  receiving  service  in  New 
York  City  south  of  Chambers  Street  or 
by  means  of  satellite  remain  unchanged, 
as  common  carrier  rates  for  those 
services  are  not  affected  by  the  recent 
rate  increases. 

The  number  of  Network  A  ticker 
connections  has  declined  &xun  a  peak  of 
6,200  in  1962  to  a  current  level  of  1,076. 
Further  declines  are  predicted  and  the 
long-term  viability  of  this  service  is 
questionable.  The  Network  A 
Participants  have  determined  to 
continue  to  offer  the  low  speed  ticker 
service,  but  not  to  subsidize  the 
product,  and  to  periodically  review 
market  demand  for  the  service. 

This  amendment  furthers  the  national 
market  sjrstem  obfectives  regarding  the 
dissemination  of  last  sale  information 
delineated  in  Sections  llA(a)(l)(C), 
llA(a)(l)(D)  and  llA(a)(3HB)  of  the  Act 

B.  Govmning  or  Constituent  Documents 
Not  applicable. 

C.  Implementation  of  Amendment 
The  Network  A  Participanto  approved 

the  per-quote  service  at  their  August  6. 
1997  meeting  and  shortly  thereafter, 
began  the  process  of  notifying  those 
vendors  that  participate  in  the  one-half- 
cent-per-quote  pilot  program  that:  (a) 
The  Network  A  Participants  have 
determined  to  terminate  the  one>half- 
cent-per-quote  pilot  program,  and  (b) 
those  vendors  may  convert  to  the  one- 
cent- jser-quote  model  upon  the 
satisfectory  completion  of  the  necessary 
contract  work.  That  *vill  allow  the  pilot 
program  participants  to  continue  to 
provide  their  sisrvfces  pursuant  to  usagp- 
based  fees  in  an  uninterrupted  manner 
or  to  elect  to  terminate  the  provision  of 
services  pursuant  to  usage-based  fees.  In 
addition,  upon  filing  the  amendments 
with  the  Commission,  the  Network  A 
Participants  will  again  notify  those 
vendors,  this  time  to  require  the  pilot 
program  participanU  to  either  convert  to 


the  cent-per-quote  service  within  30 
days  from  the  date  of  the  filing  or 
terminate  the  distribution  of  market  data 
on  a  per-quote  basis. 

The  Network  A  Participants  have  also 
begun  the  process  of  notifying  those 
vendors  that  do  not  participate  in  the 
pilot  program  but  that  have  expressed 
an  interest  in  the  proposed  per-quote 
service  that  they  may  commence  to 
provide  the  proposed  service  upon  the 
completion  of  an  appropriate  contract. 
Hereafter,  the  Network  A  Participants 
wiH  assist  any  additional  vendors  that 
express  interest  in  the  per-quote  service. 
For  the  purpose  of  educating  the 
investment  communify  about  the  per- 
quote  service,  the  Network  A 
Participants  have  prepared  a  "Fact 
Sheet."  a  copy  of  which  is  included  Cor 
the  Commission's  information. 

Upon  filing  the  amendments  with  the 
Commission,  the  Network  A 
Participants  will  notify  organizations 
that  are  subject  to  the  Class  F  program 
classification  charges  of  the  elimination 
of  those  charges,  will  notify  distributors 
of  services  to  nonprofessional 
subscribers  of  the  increase  in  the  non- 
professional subscriber  fee,  and  will 
notify  recipients  of  the  ticker  signal 
from  AT&T  of  the  increase  in  tlM  ticker 
connection  fee. 

D.  Development  and  Imptementation 
Phases 


See  Item  1(C). 

E.  Analysis  of  Impact  on  Competition 
The  Participants  believe  the  proposed 

amendments  will  impose  no  burden  on 
competition. 

F.  }^tten  Understanding  or  Agreements 
Relating  to  Interpretation  of,  or 
Participation  in.  Plan 

Not  applicable. 

G.  Approval  by  Sponsas  in  Accordance 
With  Plan 

Under  Section  Xn(b)(iu)  of  the  CTA 
Plan  had  Section  IX(bKiii)  of  the  CQ 
Plan,  each  of  the  Participants  must 
execute  a  written  amendment  to  the 
Plan  before  an  amendment  to  that  Plan 
can  become  effective. 

H.  Description  of  Operation  of  Facility 
Contemplated  by  the  Proposed 
Amendment 

Not  applicable. 
/.  Terms  and  Conditions  of  Access 
See  Item  1(A). 

/.  Method  of  Determination  and 
Imposition,  and  Amount  of.  Fees  and 
Charges 

See  Item  1(A)  and  the  text  of  the 
amendments.  , 


K.  Method  and  Frequency  of  Processor 
Evaluation 

Not  applicable. 

L  Dispute  Resolution 

Not  applicable. 

n.  Rule  llAa3-l  (Solely  in  ita 
Application  to  the  Amendments  to  die 
CTA  Plan) 

A.  Reporting  Requirements 
Not  applicable. 

B.  Manner  of  Collecting,  Processing, 
Sequencing,  Making  Available  and 
Disseminating  Last  Sale  Information 

Not  applicable. 

C.  Manner  of  Consolidation 
Not  applicable. 

D.  Standards  and  Methods  Ensurir»g 
Promptness.  Accuracy  and 
Completeness  of  Transaction  Reports 

Not  applicable. 

E.  Rules  and  Procedures  Addressed  to 
Fraudulent  or  Manipulative 
Dissemination 

Not  applicable.  ^ 

F.  Terms  of  Access  to  Transaction 
Reports 

See  Item  1(A). 

G.  Identification  of  Marketplace  of 
Execution 

Not  applicable. 
in.  Solicitation  of  Comments 

The  CTA  has  designated  this  proposal 
as  establishing  or  nhiinging  foes  and 
other  charges  collected  on  behalf  of  all 
of  the  sponsors  and  participants  which 
under  Section  llAa3-2(c){3)(i)  of  the 
Act  renders  the  proposal  effective  upon 
receipt  of  this  filing  by  the  Commission. 

The  Commission  may  sununarily 
abrogate  the  amendment  within  sixty 
days  of  its  filing  and  require  refiling  and 
approval  of  the  amendm«its  by 
Commission  order  pursuant  to  Section 
llAa3-2(c)(3)(iii),  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
and  maintenance  of  fair  and  orderly 
markets,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  National 
Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
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submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of^uch  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CTA.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  12, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-27902  Filed  10-21-07;  8:45  am] 
MUJNO  COCK  a»1»-M-« 


.SECURITIES  AND  EXCHANGE 
COMMISSION 

SunsMrw  Act  ModinQ 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  dtiring 
the  week  of  Octobw  20, 1997. 

A  closed  meeting  will  be  held  on 
Tuesday.  October  21. 1997.  at  10:00  a.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Conunission,  or  his  designees,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8),  (9)(A}  and  (10) 
and  17  CFR  200.402(a)  (4).  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Hunt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  October 
21. 1997,  at  10:00  a.m.,  will  be: 

Institution  of  injunctive  actions. 
Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

At  time,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 


information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  October  15, 1997. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97-28129  Filed  10-20-97;  11:46 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rateaee  No.  34-38211;  Rto  Na  SR-Amex- 
97-27] 

SeH-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  ttw 
Aroerican.Stock  Exchange,  Inc.,  to 
Establish  Hedge  Exsmpttons  From 
Narrow-Based  and  Broad-Based  Index 
Options  Position  and  Exardse  Limits 

October  7, 1997. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  August  4, 
1997,  the  Anmrican  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regiilatory  organization.  On  August  18, 
1997,.the  Amex  submitted  to  the 
Commission  an  amendment  to  the 
proposal.'  The  Amex  also  submitted  a 
letter  regarding  certain  aspects  of  its  - 
proposal.^  This  order  approves  the 
Amex's  proposal,  as  amended,  and 
solicits,  conuaenls  from  interested 
persons. 

L  Self4tegulatai7  Organizatkm's 
^Statement  of  the  Terms  of  Substance  of 
die  Proposed  Rnle  Change 

The  Exchange  proposes  to  amend  (1) 
Amex  Rule  9oi4C  to  establish  hedge 
exemptions  from  narrow-based  and 
broad-based  index  option  position 
limits,  and  (2)  Amex  Rule  905C  to 


*  17  CFR  20O.3O-3(aM27). 


MSU.S.C§78«(bXl)- 

»17Cni240.19b-». 

1  See  letter  from  Claire  McGrath,  Vice  PrecidMit 
and  Special  Counsel.J)erivative  Secuhtie»,.ABMX. 
to  Ivette  Lopez.  Assistant  Director,  Office  of  Maifcet 
Supervision,  Division  of  Market  Regulation, 
Commission,  dated  August  18. 1907  (''Amendment 
No.  1"). 

*  See  letter  from  Claire  McGrath.  Vice  President 
and  Special  Counsel,  Derivative  Securities.  Amex. 
to  Sharon  Lawsoo,  Senior  Special  Counsel,  Office 
of  Market  Supervision,  Division  of  Market 
Regulation.  Commissioa.  dated  September  18. 1997. 


establish  corresponding  exemptions 
from  index  option  exercise  limits. 

n.  Self-Regulatory  Organization's  ^ 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Enle 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sec^ons  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Currendy.  position  and  exercise  limits 
for  index  options  are  the  same  for  all 
investors,  regardless  of  whether  the 
investor  holds  a  portfolio  of  stocks 
which  could  hedge  an  index  options 
position.  The  Exchange  now  propoaQS  to 
adopt  a  hedge  exemption  from  narrow- 
based  and  broad-based  index  options 
position  and  exercise  limits.  The 
Exchange  believes  that  such  an 
exemption  is  necessary  to  meet  the 
needs  of  investors  who  use  index 
options  for  investment  and  hedging 
purposes. 

Acconiingto  the  Exdiange,  on 
various  occasions  during  the  last  few 
months,  member  firms  have,  on  behalf 
of  managers  of  large  portfolios,  such  as 
pension  and  insurance  funds,  indicated 
that  the  current  position  limits  for  index 
options  have  restricted  the  use  of  such 
eptions  in  hedging  stock  portfolios. 
Many  institutional  investors  and 
portfolio  managers  invest  in  portfolios 
of  stocks  which  could  be  readily  hedged 
with  Exchange  traded  index  options. 
Current  position  and  exercise  limits, 
however,  hamper  their  ability  to  fully 
utilize  index  options  to  hedge  their 
positions.  According  to  the  Exchange, 
the  proposed  hedge  exemptions  fitna 
index  option  position  and  exercise 
limits  should  increase  the  depth  and 
liquidity  of  iixiex  options  markets  and 
allow  more  effective  hedging  by 
investors  without  increasing  the 
potential  for  market  disruption.  The 
exemptions  are  similar  to  exemptions 
previously  approved  by  the  Commission 
for  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx").* 


*  See  Securities  Exchange  Act  Release  Nos.  36858 

(FMKTMfy  16, 1996).  61  FR  7295  (FefaniMy  27. 1996) 

'*'  CootiOMd 
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Index  option  positions  hedged  in 
accordance  with  the  proposal  would  be 
entitled  to  exceed  existing  position  and 
Exercise  limits  by  up  to  two  times  above 
and  in  addition  to  the  current  limits.* 
In  order  to  qualify  for  an  exemption, 
each  option  position  must  be  hedged  by 
a  position  in  at  least:  (1)  with  respect  to 
narrow-based  index  options,  75%  of  the 
number  of  component  stocks  or 
securities  readily  convertible  into 
component  stocks  underlying  the  index; 
or  (2)  with  respect  to  broad-based  index 
options,  20  stocks  or  securities  readily 
convertible  into  stocks  in  four  industry 
groups  represented  in  the  index,  of 
which  no  one  component  stock 
accounts  for  more  than  1 5%  of  the  value 
of  the  portfolio  hedging  the  index 
option  position. 

In  addition,  the  value  of  the  option 
position  may  not  exceed  the  value  of  the 
underlying  portfolio  employed  as  the 
hedge.  The  value  of  the  underlying 
portfolio  is  determined  as  follows:  (1) 
the  total  market  value  of  the  net  stock 
position;  less  (2)  the  value  of  (a)  any 
o^etting  calls  and  puts  in  the 
respective  index  option;  and  (b)  any 
offsetting  positions  in  related  stock 
index  futxires  or  options;  and  (c)  any 
economically  equivalent  positions. 

The  stock  portfolio  employed  as  the 
hedge  must  be  established  prior  to  the 
index  option  positions  and  the  options 
positions  must  be  carried  in  an  account 
with  an  Exchange  member.  Also, 
securities  used  to  secure  an  index  hedge 
exemption  may  not  also  be  used  to 
hedge  other  option  positions. 

Exercise  lii^ts  under  the  proposal 
will  continue  to  correspond  to  position 
limits,  so  that  investors  may  exercise  up 
to  the  number  of  contracts  set  forth  as 
the  position  limit,  as  well  as  those 
contracts  exempted  by  this  proposal, 
during  five  consecutive  business  days. 

The  Amex  proposes  to  exempt 
positions  in  index  options  in  a  manner 
which  balances  the  hedging  needs  of 
index  options  investors  with  the 
Exchange's  obligation  to  maintain  a  fair 
and  orderly  market.  The  Amex  believes 
that  a  hedge  exemption  of  up  to  two 
times  above  the  current  limit  or  index 
options  would  considerably  enhance  the 
attractiveness  of  these  products  for 
institutional,  investors,  who  would,  in 
turn,  trade  more  of  the  products  in  a 
hedged  maimer  and  thereby  provide 


(apiMUval  onler  relating  lo  indiutry  index  optioo 
beiJBiinr— ption)  (File  No  SR-PhJx-95-45):  37320 
(June  18,  1996)  61  FR  32878  (June  25.  1996) 
(approval  order  relating  to  market  index  optioo 
badge  exemption)  (File  No.  SR-Phlx-9&-07). 

*Tke  Commission  notes  that  the  hedge 
exanptions  are  in  addition  lo  any  other  exemptions 
availabia  under  the  Exchai^'s  rules. 


Stabilizing  liquidity  in  both  the  index 
options  and  the  underlying  securities. 
The  Exchange  also  believes  that  the 
proposed  index  option  hedge 
exemptions  should  not  increase  the 
potential  for  disruption  or  manipulation 
in  the  markets  for  the  stocks  underlying 
each  index.  The  proposal  incorporates 
several  safeguards  the  Amex  will 
employ  to  monitor  the  use  of  the 
exemptions.  Specifically,  prior 
Exchange  approval  on  the  appropriate 
form  designated  by  the  Exchange  is 
required,  which  should  ensure  that  the 
hedges  are  appropriate  for  the  position 
being  taken  and  are  in  compliance  with 
Amex  rules,  including  those  governing 
the  composition  and  dollar  value  of  the 
underlying  stock  portfolio.  The 
Exchange  may  grant  an  exemption  for 
less  than  the  maximum  of  two  times 
above  the  existing  limit.  The  hedge 
exemption  form  must  be  kept  current, 
with  information  updated  as  warranted. 
Any  information  conceming  the  dollar 
value  and  composition  of  the  stock 
portfolio,'  or  its  equivalent,  the  current 
hedged  and  aggregate  options  positions, 
and  any  stock  index  futures  positions 
must  be  promptly  provided  to  the 
Exchange. 

In  addition,  the  exemption  requires 
that  both  the  options  and  stock 
positions  be  initiated  and  liquidated  in 
an  orderly  manner.  An  account  in 
which  the  exempt  option  positions  are 
held  must  liquidate  any  options  prior  to 
or  contemporaneously  with  a  decrease 
in  the  hedged  value  of  the  underlying 
portfolio  to  the  extent  the  dollar  value 
of  such  options  would  otherwise  be 
excessive  under  the  rule.  Also,  initiating 
or  liquidating  positions  should  not  be 
conducted  in  a  manner  calculated  to 
cause  unreasonable  price  fluctuations  or 
unwarranted  price  changes  or  with» 
view  toward  taking  advantage  of  any 
differential  price  between  a  group  of 
securities  and  an  overlying  stock 
position. 

The  Amex's  surveillance  procedures 
are  designed  to  detect  as  well  as  to  deter 
manipulation  and  market  disruptions. 
In  particular,  the  Exchange  will  monitor 
trading  activity  in  Amex  traded  index 
options  and  the  stocks  underlying  those 
indexes  to  detect  potential  frontrunning 
and  manipulation,  as  well  as  review 
such  trading  to  ensure  that  the  closing 
of  positions  subject  to  the  exemptions 
are  conducted  in  a  fair  and  orderly 
manner.  This  means  that  a  reduction  of 
the  option  positions  tnust  occur  at  or 
before  the  corresponding  reduction  in 
the  stock  portfolio  positions,  thereby 


helping  to  ensure  that  the  stock 
transactions  are  not  used  to  impact  the 
market  so  as  to  benefit  the  option 
positions.  Furthermore,  the  Exchange 
must  be  notified  in  writing  for  approval 
prior  to  liquidating  or  initiating  any 
such  position  as  well  as  of  any  material 
change  in  the  portfolio  or  futures 
positions  which  materially  effects  the 
unhedged  value  of  the  qualified 
portfolio."  On  a  daily  basis,  the 
Exchange  will  also  monitor  each  option 
contract  to  ensure  that  it  is  hedged  by 
the  equivalent  dollar  amount  of 
component  securities. 

If  any  member  or  member 
organization  that  maintains  an  index 
option  position  in  such  member's  or 
member  organization's  own  account  or 
in  a  customer  accoimt  has  reason  to 
believe  that  such  position  is  in  excess  of 
the  applicable  limit,  then  it  must  . 
prompUy  take  action  necessary  to  bring 
the  position  into  compliance  pursuant 
to  Amex  Rule  904C,  Commentary 
.01(f)." 

LasUy,  violation  of  any  of  the 
provisions  of  the  index  options  hedge 
exemption,  absent  reasonable 
justification  or  excuse,  will  result  in 
withdrawal  of  the  hedge  exemption  and 
may  form  the  basis  for  subsequent 
denial  of  an  application  for  an  index 
hedge  exemption. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  pcuticular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  is  mit 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


'The  Exchange  notes  that  as  the  dollar  value  of 
the  hedging  portfolio  fluctuates,  the  number  of 
exempt  contracts  may  need  to  be  adiuated. 


*See  Ameodment  No.  1.  supra  note  3. 

*  The  Commission  notes  that  under  Exchange 
Rule  904(a).  member  organizations  are  prohibited 
from  effecting  opening  transactions  in  option 
contracts  on  behalf  of  a  customer  where  the 
transaction  would  cause  the  customer  account  to  be 
in  violation  of  the  position  limits  set  forth  under 
Rule  904.  Rule  904C  incorporates  Rule  904  by 
reference;  therefore,  the  Commission  believes  diat. 
under  Exchange  rules,  failure  lo  reduce  a  limit  to 
a  c\>stomer  account  in  accordance  with  Amex  Kule 
904C  Commentary  .01(0  would  be  cotjsidered  a 
violation  by  the  member  firm  carrying  the  customer 
account  See  Amex  Rules  904  and  904C 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Membecs,  ParticipantB,  or  Others 

The  Exchange  hn  neither  soUcited 
nor  received  written  comments  with 
respect  to  the  proposed  rule  change. 

m.  Date  of  Effisctiveneas  of  the 
Propoaed  Rule  Ckange  and  Timing  for 
GomniiMion  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  does  not  si^iificantly  affect 
the  protection  of  investors  or  the  public 
interest:  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
was  provided  to  the  Commission  for 
review  at  least  five  business  days  prior 
to  the  filing  date;  and  (4)  does  not 
become  operative  for  30  days  from  - 

August  18, 1997,  >*>  the  proposed  rule 
change  has  become  effective  pursuant  to 
Section  19(b)(3HA)  of  the  Act  aiui  Rule 
19b-4(eH6)  thereunder.  In  particular, 
the  Commission  believes  that  the  - 
proposal  (Qualifies  as  a         '^'''''' 
"noncontroversial  filing"  indiat die 
proposal  does  not  significantiy  affect  the 
protection  of  investors  or  the  public 
interest  and  does  not  impose  any 
significant  burden  on  competition.  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  ii( 
necessary  or  appropriate  for  the  public 
interest,  for  the  jugtection  of  investors, 
or  otherwise  in  ftutherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Coniments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  conceming  the  foregoing. 
Persons  making  written  sulunissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  Amex. 

All  submissions  should  refos  to.File 
No.  SR-Amex-97-27  and  should  be 
submitted  by  November  12. 1997. 

For  the  Oommiasioo,  by  tiw  Division  al- 
Market  Regulation,  pursoant  to  delegated 
autboiitj." 

MaiSanftH.  McFaiiand. 
Depoty  Secretary. 

(FR  Doc.  97-27903  Filed  10-21-^:  8:45  am] 
oooe  Mto-oi-« 


SECURITIES  AND  EXCHANQE 
COMMISSION 

pMsMe  No.34-4n40;  Fla  Na  SR-CBOE- 
9T-641 

Saif-Regulalory  Organizations;  Notice 
of  FIHng«nd  ImoMfflata  Effectivaneas 
of  Propoead  Rule  Change  by  ttia 
CMago  Board  Options  Exchange, 
Incioipofatad  Relating  to  Routing  of 
Firm  and  Brofcar^Dealar  Orders  to  the 
Par  Workstations  in  the  DJX  Trading 
Crowd 

OctalMrl4. 1N7. 

Pursuant  to  Section  19(b)(1)  ol  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
October  3, 1997,  the  Chicago  Board 
Options  &cchange.  Incorporated 
("CBOE"  or  "Exclwnge")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bom  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  dw  Tcraw  of  Subetance  of 
dw  Proposed  Rule  Changa 

The  Chicago  Board  Options  Exchange. 
Incorporated  ("CBOE"  or  the 
"Exchange")  will  enable  its  order 
routing  system  ("ORS")  to  route  broket- 
dealer  and  firm  orders  to  the  trading 
crowd  for  options  based  on  the  Dow 
Jones  Indu^rial  Average  ("DDC").* 

n.  Self-Regulatoiy  Organization's 
Statemut  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CXOE  included  statements  concerning 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  reeeived  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  spnrlfie^ 
in  Itam  IV  below.  The  CBOEkas 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  sutii  statements. 

A.  Self-Regulatory  Oganixation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  foe,  the  Propoeed  Rule 
Change 

On  May  30, 1997,  the  Seciuities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  approved  a  proposed 
rule  change  of  tlw  CBOE  which  soo^ 
permanent  approval  of  a  pilot  program 
conceming  certain  enhancements  to  the 
Exchange's  electronic  order  routing 
system.* 

The  chaaiges  instituted  in  the  pilot 
programt  now  approved  on  a  permaneat 
basis,  included  the  electronic  routing 
and  processing  of  contingency  and 
discretionary  orders,*  the  recogniticHi  by 
ORS  of  firm  and  Inroker-dealer  orders, 
the  routing  of  firm  and  broker-dealer 
orders  to  the  Public  Automated  Routing 
("PAR")  system  vrorkstations  in  the 
OEX  crowd,  and  the  execution  of  certain 
contingency  orders  on  the  Exchange's 
Retail  Automatic  Execution  System.  In 
addition,  the  Exchange  enabled  the 
system  to  route  firm  and  broker-dealer 
orders  electronically  to  the  PAR 
workstations  in  the  tn|ding  crowd  for 
options  on  the  Standard  &  Poor's  100 
Index  ("C£X").  but  not  to  PAR  stations 
in  any  other  trading  crowd.  The 
Exchange  has  now  enabled  its  S3rstems 
to  route  firm  and  broker-dealer  orders 
electronically  to  the  PAR  stations  in..the 
trading  crowd  for  Opc,  whii^  is 
scheduled  to  commence  trading  on  the 
Exchange  on  October  6, 1997.  The 
Exchange  intends  to  study  further 
whether  it  should  enable  the  system  to 
route  such  orders  to  equity  and  SPX 
crowds  at  some  future  date.  All  other 
enhancements  to  the  ORS  which  were  f- 
recenUy  approved  by  the  Commission 
will  apply  equally  to  trading  in  OPC  as 


<"  Because  the  Exchange  Sled  Amendment  No.  1 
subsequent  to  the  original  filing  date,  the  30-day 
period  commences  on  the  filing  date  of  Amendment 
No.1. 


"  17  CFR  200.3O-3(aKl2). 

M5U.S.CS78s(bMl).  j, 

>Th«  text  of  the  proposed  rule  chaqge  is  avanaUe 
at  the  Office  of  the  Secretary,  CBOE  and  in  the 
Public  Refereoca  Room  at  the  Commission. 


'SR-CBOE-97-22.  approved  in  Securitiaa 
Exchange  Act  Release  No.  3B702  (May  30. 1997).  U 
FR311S4  0une6, 1997). 

<Tbe  tystems  anhancements  speofically  hav* 
allowed  for  the  routing  of  the  following  types  of 
contingency  and  discretiooary  orders:  All  or  Nona 
orders  (AON),  Immediate  or  Cancel  orders  (IOC), 
Fill  or  Kill  orders  (FOK),  Minimum  Quantity  orders 
(MDi).  Stop  orders  (STP).  Stop  Loss  orders  (STP 
LOSS).  Opening  Only  orders  (OPG),  Markat  oo 
Qoae  Orders  (MOQ,  Qosing  Only  orders  (ClJO). 
Market  if  Touched  orders  ((wOT),  Not  held  oniers 
(NH).  and  With  Discretion  orders.  Due  to  systems 
and  administrative  limitations.  ORS  has  coobnued 
to  be  unavailable  for  stop  limit  orders  as  well  as 
spreads,  straddles,  combos,  and  other  multi-pait 
ordan. 
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they  do  at  all  other  trading  crowds  on 
the  floor. 

The  KxrhangB  believes  the  proposed 
system  change  is  consistent  with  and 
furthers  the  obiectives  of  Section 
6(bX5)3  of  the  Act  in  diat  it  would  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  and  processing  information 
with  respect  to,  and  b^tating 
transactions  in  securities,  and  would 
remove  impediments  to  and  perieet  the 
mechanism  of  a  free  and  open  market  in 
a  maimer  consistent  with  the  protection 
of  investors  and  the  public  interest 

B.  Self-Regulatory  Organixation  's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C  Self-Begulatory  Organixtttioa'B 
Statemieat  on  Ck>mments  on  the  ^ 
Propoeed  Rule  Change  Received  Prom 
Memben,  Participants,  or  Othen 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  DmiB  nf  rffiw  tiesiisss  of  tbe 
Fiupueud  Rule  Change  and  Timing  for 
lActian 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nde  change  b^ween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  writh  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  Cor  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-97-54  and  shoiild  be 
submitted  by  November  12, 1997. 

For  tlie  CommiaaioQ,  by  the  Division  of 
Maikst  Reguiatioa.  punuant  to  dali^tad 
authority.* 

Margarat  H.  McFaria^ 

DBputjr-Seaetaijr. 

(FR  Doc.  97-27904  Pikd  ie-n-97: 8:4S  am) 


Because  the  foregoing  rule  change  has 
been  designated  by  the  Exchange  as  a 
policy  efferting  a  change  in  an  existing 
order-entry  system  of  the  Exchange  that 
(i)  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  have  the  effect  of  limiting 
access  to  or  availability  of  the  system,  it 
has  become  efiective  pursuant  to 
Section  19(bK3KA)  •  of  the  Act  and  Rule 
196-4(eM2) '  thereunder.  At  any  time 
within  60  days  of  the  filing  of  a  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Conmiission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
proposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 


MSU.S.C§78«[bXS). 

•15  U.S.C  S  7a«(bX3KAXU). 

'  17  CFR  240. 1 9b-«(eX2). 


OEPARTMBCT  OFSTATE 
PuMc  NoMoe  No.  26tt| 

Advtoory  Cowmimo  on  mfcntlowl 
Communications  and  Informatton 
Poiicy;  Mealing  Notfoa 

The  Department  (rf  State  is  holdio^ 
the  next  meeting  of  its  Advisray 
Committee  on  International 
Communications  and  Information 
Poticy.  The  Committee  provides  a 
formal  channel  for  regular  consultation 
and  coordination  on  major  economic. 
social  and  legal  issues  and  problems  in 
intematiooal  communications  and 
information  policy,  especially  as  these 
issues  and  problems  in  vol  va  users  of 
information  and  communication 
services,  providers  of  such  services, 
technology  researchand  development, 
foreign  industrial  and  regulatory  policy, 
the  activities  of  international 
organizations  with  regard  to 
communications  and  information,  and 
developing  country  interesto. 

The  guest  speeker  at  the  meeting  will 
be  Ms.  Nancy  Wong,  Commissioner  of 
the  President's  Commission  on  Critical 
Infrastructure  Protection  (PCCIP).  She 
will  speak  on  the  telecommunications 
aspects  of  the  PGOPs  mission. 

In  addition,  the  purpose  of  this 
meeting  will  be  to  hear  reports  from  the 
working  groups  on  various  issues  that 
chart  the  future  direction  and  work  plan 
of  the  committee.  The  members  will 
look  at  the  substantive  issues  on  which 
die  committee  should  focus,  as  well  as 


•17  CFR  200.3O-3UN12). 


specific  countries  and  regions  of  intereat 
to  the  committee. 

This  meeting  will  be  held  on 
Thursday,  November  13. 1997,  firom 
9:30  a.m.-12:30  p.m.  in  Room  1105  of 
the  Main  Building  of  the  U.S. 
Department  of  State,  located  at  2201  "C" 
Street.  N.W.,  Washington.  D.C.  20520. 
Members  of  the  public  may  attend  *hfa9 
meetings  up  to  the  seating  capacity  of 
the  room.  While  the  meeting  is  open  to 
the  public,  admittance  to  the  State 
Department  Building  is  only  by  means 
of  a  pre-arranged  clearance  list  In  order 
to  be  placed  on  the  pre<laarance  list, 
please  provide  your  name,  title, 
company,  social  security  number,  date 
of  bir^,  and  citizenship  to  Shirlett 
Brewer  at  (202)  647-8345  or  by  fex  at 
(202)  647-0158.  All  attendees  must  use 
the  "C"  Street  entrance.  One  of  the 
following  valid  ID's  will  be  required  for 
admittance:  any  U.S.  driver's  license 
with  photo,  a  passport  or  a  U.S. 
Government  agency  ID. 

For  further  information,  contact 
Timothy  C.  Finton,  Executive  Secretuy 
of  the  Committee,  at  (202)  647-6385. 

Dated:  October  10. 1997. 
llmothy  C  Finlen. 
Executive  Secretary. 
(FR  Doc  97-27893  Filed  10-21-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Privacy  Act  of  1t74:  Nolioa  To  Add 
Two  Systams  of  Racofda 

AQEMCY:  Department  of  Transportation. 
Operating  Administrations. 
ACTION:  Notice  to  add  two  systems  of 
records. 

SUMMAirr:  The  Department  of 
Transportation  is  proposing  to  add  two 
systems  of  records  notices  to  its 
inventory  of  Privacy  Act  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a),  as  amended. 
EFFECTIVE  DATE:  December  1, 1997. 
FOR  FURTHER  MFORMATKM  COMTACT: 
Crystal  Bush,  Office  of  the  Chief 
Information  Officer,  Department  of 
Transportation,  Washington,  DC  20500. 
Telephone  (202) 366-9713,  Fax  (202) 
366-7066,  Internet  address 
crystal.bush^ostdotgov. 
StlPFLEMEMTARY  INFORMATION:  The 
Department  of  Transportation  systems 
of  records  notices  subject  to  the  I>rivacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  through  the 
Government  Printing  Office. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C  552a(r)  of  the 


y^»9^ 
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Privacy  Act  of  1974,  as  amended,  were 
submitted  on  October  6, 1997,  to  the 
Committae  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affidrs  of  the  Soiate,  and 
the  Office  of  Management  and  Budget 

DOT/SLS  1ft 

systomname: 
Data  Automation  Program  Records. 

moumrt  cuaemcAnom 
Unclassified  sensitive. 

8y«TBI  I.OCATION: 

Saint  Lawrence  Seaway  Development 
Corporation,  Office  of  Pkumce,  PO  Box 
52D,  180  Andrews  Street,  Mttwma.  N.Y. 
13662-0520. 

CAnOOMES  OF  MOMOUALS  COVERED  BY  THE 


naCUMURETO 


Emplojrees  and  consultants. 

CATGOORKS  OF  RECOnOS  M  THE  system: 

Payroll  and  leave  records,  work 
measurement  records,  and  travel 
vouchers. 

AUTHORnV  FOR  MAWTENANCE  OFTHE  SY8TCM: 

5  U.S.C.  Section  301,  44  U.S.C. 
Section.  3101.  33  U.S.C  Section 
984(a)(4). 

FURf>08£{8): 

This  system  integrates  leave,  payroll, 
work  measurement,  and  travel  voucher 
records. 

ROUTME  UKS  OF  RBCORbS  MSMTASaS  W  THE 
•VSTBi,  SICUKMNQ  CATEQORC8  OF  USERS  AND 
THE  FURFOOE  OF  SUCH  USES: 


1.  Pajrroll  and  voucher  disbursement 
GAO  audits. 

2.  To  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families.  Department  of 
Health  and  Human  Services  Federal 
Parent  Locator  System  (FPLS)  and 
Federal  Tax  OfEset  System  for  use  in 
locating  individuals  and  identifying 
their  income  sources  to  establish 
paternity,  establish  and  modify  orders  of 
support  and  for  enforcement  action. 

3.  To  the  Office  of  Child  Support 
Enforcement  for  release  to  the  Social 
Security  Administration  for  verifying 
social  security  numbers  in  connection 
with  the  operation  of  the  FPLS  by  the 
Office  of  Qiild  Support  Enforcement 

4.  To  Office  of  Qiild  Support 
Enforcement  for  release  to  die 
Department  of  the  Treasury  for  purposesr 
of  administering  the  Earned  Income  Tax 
Credit  Program  (Section  32,  Internal 
Revenue  Code  of  1986)  and  verifying  a 
claim  with  respect  to  employment  in  a 
tax  return. 

5.  See  Prefatory  Statement  of  General 
Routine  Uses. 


Diaclosures  pumumt  to  5  USXL 
5S2a(bXJ2).  Disclosures  may  be  made 
from  this  s]rstem  to  'consumer  reporting 
agencies'  (collecting  on  behalf  of  the 
U.S.  Government)  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1982  (31  U.SX:. 
3701(aX3)). 

POUOn  AND  PRACTiCaS  FOR  trORBIQ, 

REiwtwNu,  irrriMMO,  reta— w,  and 

I  OF  REOOROe  M  THE  SYSTEM: 


Magnetic  tape  sBels..disk^es, 
microfilm  cassettes  sod  supporting 
documents. 

RETRKVAaaJTY: 

Records  ale  ntrieved  by  name  «»id 
social  security  numbw. 

Records  are  kept  in  locked  file 
cabinets  or  locked  rooms  accessible  to 
sppropriate  supervisor,  his/her 
immediate  assistants  and : 


Records  are  retained  in  accordance 
with  General  Accounting  Office  and 
National  Archives  and  Records 
Administration  requirements. 

SYSTBI  MANAQBIWaND  A00RE8S: 

Director  of  Finance.  Saint  Lawrence 
Seaway  Development  Corporation,  PO 
Box  520. 180  Andrews  Street,  Massena. 
N.Y.  13662-0520. 

MOnFICATION  PROCEDURE: 

Individuals  may  inquira.  in  writing,  to 
the  system  manager. 

RECORD  ACCESS  PROCEDURES: 

Individuals  may  gain  access  to  his/her 
records  by  submitting  a  written  request 
to  the  system  manager. 

CONTESTStQ  RECORD  PROCEDURES: 

Contest  of  these  records  should  be 
directed  to  the  system  manager. 

RECORD  SOURCE  CATEQORCS: 

Information  contained  in  this  system 
would  come  from  Saint  Lawrence 
Seaway  Development  Corporation 
records. 

EXBHPTKMSajUMB)  FOR  THE  SYSTEM: 

None.  , 

DOT7FAA  851        . 
SYSTBSNAME: 

Administration  and  Compliance 
Tracking  in  an  Integrated  Office 
Network. 

SECURITY  CLASSnCATKM: 

Unclassified,  sensitive. 


tVaiEM  LOCAINM: 

13. S.  Department  of  TranspoilaUon, 
Federal  Aviaticm  Administration  (PAA), 
Office  of  Aviation  Medicine,  Drug 
Abatement  Division.  800  Ind^>ei\dence 
Avenue.  SW..  Washington.  DC  20591. 

CATEOORKS  OF  SaXMDUALS  COVBHD  BY  THE 


Medical  review  officers,  company 
anti-drug  program  managers,  other 
contact  names,  and  individuals  who  call 
the  FAA  to  self-disclose  who  are 
directly  involved  in  the  implementation 
and  maintenance  of  drug  and  alcohol 
testing  programs  in  conjunction  with 
thesviation  industry. 


CATEQORMSOF 


M  THE  SYSTEM: 


The  name(s),  company  and  otRoe 
telephone  numbers  of  program 
managen  who  ate  in  charge  of  the 
everyday  operation  of  drug  and  alcohol 
testing  programs  for  aviation  companies, 
other  persons  who  sie  contacts  for 
focilities  directly  involved  in  drug  and 
alcohol  testing  for  the  aviation  industry, 
medical  review  officers  (physicians) 
who  review  test  results  for  the  aviation 
companies,  and  individtials  with 
company  name  and  telephone  numbers 
who  call  the  FAA  to  self-disclose  non- 
compliance. 

AUmORnV  FOR  MASTTENANCE  OF  THE  SYSTBK 

The  Omnibus  Transportation 
Employee  Testing  Act  of  1991  0>ub.L. 
102-143.  Tide  V);  49  CFR  part  40;  14 
CFR  part  61,  et  al. 

FURROSCfa); 

To  support  the  information  resource, 
reporting  and  archival  needs  of  the  Drug 
Abatematt  Division.  An  automated 
system  is  needed  to  provide  the  FAA 
with  an  information  system  that  wilt 
operate  with  greater  accuracy,  efftcierwy 
and  effectiveness.  This  system  will: 

1.  Provide  management  with  easy 
access  to  accurate  information 
concerning  status  and  contents  of 
aviation  industry  drug  and  alcohol 
testing  program  plans; 

2.  Provide  capability  for  trend 
analyses  and  predictions; 

3.  Provide  readily  accessible  tracking 
information: 

4.  Establish  data  links  among 
correspondence  files,  enforcement  files 
and  plan  files  to  enable  inspecton, 
managers  and  administrators  to  rapidly 
access  accurate,  timely  information; 

5.  Support  management's  rei>orting 
and  accountability  requirements;  and 

6.  Provide  data  and  information  for 
program  planning  and  analysis. 
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ROOTWl  USES  OF  NECONOS  MAWTAWB)  M  "mE 

SYSTBi,  mcLimma  CATtooncs  of  usehs  amo 
THE  pwvoacs  OF  SUCH  uses: 

See  Prebtocy  Statement  o£  General 
Routine  Uses. 

TO 


None. 

KUCKSAie  PfUCnCES  FOA  STOHNG, 
,  ACCCSSSI^  RETiMMMat  AND 
» OF  NECOMS  M  THE  STSIBC 


STORAGE: 

These  records  would  be  maintained  in 
an  automated  information  system. 

rethevabsjty: 

These  records  would  be  retrieved  by 
the  name  of  an  individual  or  by  a 
unique  case  file  identifier. 

SAFEQUAMOS: 

Access  to  and  use  of  these  records 
would  be  limited  to  those  persons 
whose  official  duties  require  such 
access.  Computm  processing  of 
information  would  be  conducted  within 
established  FAA  computer  security 
regulations.  A  risk  assessment  of  the 
FAA  computer  fiscility  used  to  process 
this  system  of  records  has  been 
accomplished. 


RETBmON  AMOI 

These  records  will  be  retained  in 
accordance  with  the  records  retention 
established  in  the  current  version  of 
FAA  Order  1350.15.  Records 
Organization,  Transfer,  and  Destruction 
Standards. 

SYSTBi  MAMAOEIHS)  AND  AOOMESS: 

Manager,  Drug  Abetement  Division. 
AAM-aOO.  Office  of  Aviation  Medicine, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW, 
Washington,  DC  20S91. 


An  individual  may  inquire  as  to 
whether  the  system  of  records  contains 
a  record  pertaining  to  him  or  her  by 
addressing  a  written  request  to  the 
System  Manager  identified  above.  The 
request  should  include  enough 
information  to  allow  for  accurate 
identification  of  the  record.  For 
example,  full  name,  company  and 
company  address,  and  any  available 
information  regarding  the  type  of  record 
involved  should  be  provided. 

itECOM)  ACCESS  raocEDunes: 

Individuals  who  would  wish  to  gain 
access  to  such  systems  of  records  would 
contact  the  System  Manager. 


oowimw 

Individuals  who  would  desire  to 
contest  information  about  themselves 


contained  in  this  sys^m  of  records 
would  contact  or  address  their  inquiries 
to  the  Administrator  or  his  delegate  at 
800  ladspendaKS  Avenue.  SW., 
Washington.  DC  20S91. 

RECOND  aOUnCE  CATBXMES: 

Information  contained  in  this  system 
would  come  from  FAA  records. 


I POR  THE  SYSTBi: 

None. 

Detad:  October  IS,  1997. 
Mchaei  P.  HMrta. 

Acting  Chief  Information  Officar,  DBpattment 
of  TmnMportation. 
[FR  Doc.  97-27964  FOmI  10-21-97:  8:4S  an] 


DEPARTMBfT  OF  TRANSPORTATION 
Federal  AvMion  Administratton 


Revenue  Ffonie 
(PFQel 
Airport, 


PiOfiCv  Off  nMn  ■> 
dUeett 

I  rm  II  Hill  « 

rBCMiiy 

Freeno,  CA 

AGENCY:  Federal  AviaUon 
Administration  P^AA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  to  rule  and  invites 
public  comment  on  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
at  Fresno  Yosamite  tntemational  Airport 
under  the  jwovisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  November  21. 1997. 
AOORESSES:  Comments  oo  this  - 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  IMvision, 
15000  Aviation  Blvd..  Lawndale,  CA 
90261.  or  San  Francisco  Airports 
District  Office.  831  Mitten  Road,  Room 
210,  Burlingame.  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Teny  O.  Cooper, 
Director  of  Transportation,  city  of 
Fresno,  at  the  following  addi«s:  2401 
N.  Ashley  Way.  Fresno,  CA  93727-1504. 
Air  carriers  and  foreign  air  carriers  may 
submit  copies  ai  written  coaunents 
previously  provided  to  the  city  of 
Fresno  under  section  158.23  of  Part  158. 
FOR  FURTHER  MF0RMAT10N  CONTACT:      . 
Marlys  Vandervelde.  Airports  Program 
Specialist.  Airports  District  Office.  831 


Mitten  Road,  Room  210.  Burlingame. 
CA  94010-1303,  Telephone:  (650)  876- 
2806.  The  ^>ptication.may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMBTTARY  INFORKKT10N:  The  FAA 
proposes  to  rule  and  invites  public 
conunent  on  the  application  to  impoee 
and  use  the  revenue  from  a  PFC  at 
Fresno  Yosemite  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  K  of  the  Omnibus  Budget    ^ 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  15^ 

On  October  3. 1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  city  Of  Fresno  was  .. 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  oo  later  then  January  2. 1996. 
The  following  is  a  brief  overview  of  the 
impose  and  use  application  number  97— 
02-C-OO-FAT. 

Level  of  proposed  PFC:  S3.00. 

Proposed  charge  effective  date: 
February  1. 1998. 

Proposed  charge  expuation  date:  May 
1.  2028. 

Total  estimated  PFC  revenue: 
$58,910,388. 

Brief  description  of  proposed  impose 
and  use  projects:  Baggage  Claim 
Expansion.  Terminal  Lo^y  and  Ticket 
Counter  Areas.  Exterior  Improvements 
(Terminal  Entryway  Reconfiguration), 
Concourse  Expansion.  Building  Utility 
Systems,  Entrance  Roed  Construction, 
Storm  Water  Retention  Basin  Expansion 
and  Improvement,  Ramp 
Reconstruction/Taxiway  Relocation 
(Taxiway  "A"),  Additional  Portland 
Cement  Concrete  Parking  Stands, 
Terminal  Ramp  Drainage  and  Oil-Water 
Separator  Improvements,  and  Terminal 
Ramp  Pavement  Markings  and 
Reconstruction  of  Concourse  Ramp 
Sections. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATOO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
•FORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawnd^e,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  docimients 
germane  to  the  application  in  person  at 
the  city  of  Fresno. 
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Issued  in  Hawthrone,  California,  on 
October  9. 1997. 

HemiaDCBliM, 

Manager.  Airports  Division,  Western-Pacific 
Region. 

(FR  Doc.  97-27963  Filed  10-21-97;  8:45  am] 

BHJJNG  COOS  4»10-1}-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  a  Passenger  Facility  Charge 
(PFC)  at  Orlando  International  Airport, 
Ortando,  Florida  and  Use  ttte  Revenue 
at  Orlando  International  Airport, 
Ortando,  Florida  and  Ortando 
Executive  Airport,  Ortando,  Florida 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Orlando 
International  Airport  and  use  the 
revenue  at  Orlando  International 
Airport  and  Orlando  Executive  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Tide  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  Pub.  L.  101- 
508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158. 
DATES:  Comments  must  be  received  on 
or  be£Me  November  21, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District   . 
Office,  5950  Hazeltine  National  Dr., 
Suite  400,  Orlando.  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert  B. 
Bullock.  Executive  Director  of  the 
Greater  Orlando  Aviation  Authority  at 
the  following  address:  Greater  Orlando 
Aviation  Authority,  Orlando 
International  Airport,  One  Airport 
Boulevard,  Orlando.  Florida  32827- 
4399. 

Air  carriers  and  fneign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Greater 
Oriando  Aviation  Authority  under 
§158.23  of  Part  158. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
Vernon  P.  Rupinta,  Project  Manager, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Dr.,  Suite  400, 
Orlando  Florida  32822-5024,  407-812- 
6331,  Extension  24.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 


SUPPI.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Orlando  hitemational  Airport 
and  use  the  revenue  at  Orlando 
International  Airport  and  Orlando 
Executive  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Ca;>acity 
Expansion  Act  of  1990  (TlUe  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  October  14,  1997,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  at  Orlando  International 
Airport  and  use  the  revenue  at  Orlando 
International  Airport  and  Orlando 
Executive  Airport  submitted  by  Greater 
Orlando  Aviation  Authority  was 
substantially  complete  within  the ' 
requirements  of  §158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  January  29, 1998. 

The  following  is  a  brief  overview  of 
PFC  Application  No.  98-05-C-OO- 
MCO. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1. 1998. 

Proposed  charge  expiration  date: 
February  1,  2005. 

Total  estimated  PFC  revenue: 
$231,750,000. 

Brief  description  of  proposed 
profect(s): 

Projects  at  Oriando  hxtemational 
Airport  Replace  Four  Additional 
High  Mast  Light  Poles:  North  Cross 
Field  Taxiway  Construction;  Upgrade 
Aircraft  Rescue  and  Fire  Fighting 
Vehicle  CRASH-84  and  Replace 
Aircraft  Rescue  and  Fire  Fighting 
Vehicle  CRASH-82;  Loop  Road  Taper 
Improvements;  Air  Aide  2 — ^Final 
Design  and  Construction 

Projects  at  Orlando  Executive  Airport- 
West  Quadrant  Improvements  (Phase 
in  C);  Construct  Taxiway  C-2  and 
Fillet  Joiner,  Rehabilitate  North  West 
Quadrant  Ramp;  Parallel  Taxiway 
West  of  Runway  13/31;  Replace  Direct 
Buried  Airfield  Lights;  Rehabilitate 
Runway  13/31  and  Pave  Taxiways 
Shoulders 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
MFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  docuiments  germane  to  the 
application  in  person  at  the  Greater 
Orlando  Aviation  Authority. 


Issued  in  Orlando,  Florida  on  October  14. 
1997. 

John  W.  Reynolds,  |r.. 

Assistant  Manager.  Oriando  Airports  District 
Office  Southern  Region. 

(FR  Doc.  97-27962  Filed  10-21-97;  8.'45  am) 
BiLUNG  COOC  4nO-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

InteUigent  Transportation  Society  of 
Amercia;  Public  Kleeting 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  public  meeting. 


StJMMARY:  The  Intelligent  Transp>ortation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Coordinating 
Council  on  Wednesday,  November  19. 
1997.  The  following  desi^uitions  are 
made  for  each  item:  (A)  Is  an  "action" 
item;  (I)  is  an  "information  item;"  and 
P)  is  a  "discussion"  item.  The  agenda 
includes  the  following:  (1)  Call  to  Order 
and  Intrtxluctions  (I);  (2)  Statements  of 
Antitrust  Compliance  and  Conflict  of 
Interest  (A);  (3)  Approval  of  Last 
Meeting's  Minutes  (A);  (4)  Federal 
Report(I«tD);  (5)  President's  Report;  (6) 
National  ITS  Research  Agenda  (I/A):  (7) 
ATIS  Biisiness  Models  Workshop 
Report;  (8)  Professional  Capacity 
Building  Update  (I);  (9)  FIX  Frequency 
Petition  Update  (I);  (10)  ITS  Worid 
Congress  Report  (I&D);  (11)  ITS  America 
8th  Armual  Meeting  Update  (I/D);  (12) 
Roundtable  Discussion  of  Committee 
and  Task  Force  Activities  (IAD);  (1^) 
Other  Business. 

ITS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  undw  the 
Federal  Advisory  Committee  Act 
(FACA),  5  use  app.  2,  when  it  provides 
advice  or  reconunendations  to  DOT 
officials  on  ITS  policies  and  programs. 
(56  FR  9400,  March  6,  1991). 
DATES:  The  Coordinating  Council  of  FTS 
AMERICA  will  meet  on  Wednesday, 
November  19, 1997,  irom  8:00  a.m.  to 
noon. 

AOORESSK:  Memorial  Student  Center, 
Building  65.  Room  201 ,  Texas  A&M 
University,  College  Station,  Texas. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA.  400  Virginia  Avenue.  SW., 
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Suite  800.  Washington,  D.C.  20024. 
Persons  needing  further  information  or 
to  request  to  speak  at  this  meeting 
should  contact  Kenneth  Faunteroy  at 
ITS  AMERICA  by  telephone  at  (202) 
484-4130,  or  by  FAX  at  (202)  484-3483. 
The  DOT  contact  is  Mary  Pigott,  FHWA, 
HVH-1,  Washington,  D.C  20590,  (202) 
366-9536.  Office  hours  are  from  8:30 
a.m.  to  5:00  p.m.,  e.t.,  Monday  through 
Friday,  except  for  legal  holidays. 
(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  October  17. 1997. 
JeffPaniali. 

Deputy  Director.  ITS  foint  Program  Office. 
[FR  Doc.  97-28040  Filed  10-21-97;  8:45  am] 


DEPARTMENTOP  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatration 

[DockM  No.  NHTSA  30211 

Notica  of  Racaipt  of  Patttlan  for 
Daciaion  That  Nonconforming  1994-    • 
1997  BMW  R1 100  Motorcyciaa  Ara 
EHgit>t»for  Importation 

AQENCY:  National  Midway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notica  of  receipt  of  petition  for 
decision  that  nonconforming  1994-1997 
BMW  RllOO  motorcycles  are  eligible  for 
importation. 


fr  This  document  announces 
receipt  by  the  National  Midway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1994-1997 
BMW  RllOO  motorcycles  that  were  not 
originally  manufiactured  to  comply  with 
all  applicable  Federal  motor  v^icle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar:  to  vehicles  that  vnte  originally 
manu&ctiued  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manubcturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  21, 1997. 
A00RES8ES:  Comments  should  refer  to 
the  docket  number  and  notice  number. 
and  be  submitted  to:  Docket 
Management.  Room  PLr^Ol ,  400 
Seventh  St.  SW,  Washington,  DC 
20590.  (IXxiket  hours  are  from  10  am  to 
5  pm) 

FOR  FUmHER  aa^WMATKW  CONTACT: 
George  Entwistie,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 


SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  imless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  PSrt  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rmater. 

Qiampagne  Imports,  Inc.  of  Lansdale, 
Peimsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1994-1997  BMW  RllOO  motorcycles  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  Champagne 
believes  are  substantially  similar  are 
1994^1997  BMW  RllOO  motorcycles 
that  were  manufactured  for  importation 
into,  and  sale  in,  the  United  States  and 
certified  by  tfaeir  manufacturer, 
Bayerische  Motoren  Werke,  A.G.,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

llie  petitioner  claims  that  it  carefully 
compared  non-US.  certified  1994-1997 
BMW  RllOO  motorcycles  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1994-1997  BMW  RllOO  motorcycles,  as 
originally  manufectured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1994-1997  BMW 


RllOO  motorcycles  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  106 
Brake  Hoses.  Ill  Rearview Mirrors,  116 
Broke  Fluid,  119  New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars, 
and  122  Motorcycle  Brake  Systems. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment: 
installation  of  U.S.-model  headlamp 
assemblies. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Pas^nger 
Cars:  installation  of  a  tire  information 
placard. 

Standard  No.  123  Motorcycle  Controls 
and  IMsplays:  installation  of  a  U.S. 
model  speedometer  calibrated  in  miles 
per  hour. 

The  petitioner  also  states  that  vehicle 
identification  numbor  plates  meeting 
the  requirements  of  49  CFR  part  565 
will  be  affixed'to  non-U.S.  certified 
1994-1997  BMW  RllOO  motorcycles. 

Comments  should  refer  to  the  docket 
nimiber  and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  iw  submitted. 

All  conmients  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C  30141  (a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  16. 1997. 
Maiilyana  lacolM, 

Director,  Office  of  Vehide  Safety  Compliance. 
(FR  Doc  97-27965  Filed  10-21-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surfaca  Transportation  Board 
[STB  Finance  Docket  Na  33480] 

Charles  Barenfangar— Continuanca  in 
Control  Exemption — Effingham 
Railroad  Company 

Charles  Barenfanger  (applicant)  has 
filed  a  verified  notice  of  exemption  to 
continue  in  control  of  Effingham 


Railroad  Company  (ERRC).  upon  its 
becoming  a  Class  m  rail  carrier. 

Although  applicant  does  not  indicate 
an  expected  consummation  date,  it  is 
noted  that  the  transaction  could  not  be 
consummated  before  October  7, 1997, 
the  efi'ective  date  of  this  exemption. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33468,  Effingham 
Railroad  Company — Operation 
Exemption — ^Line  Owned  by  Agracei 
Corporation,  wherein  ERRC  seeks  to 
operate  over  a  certain  rail  line  owned  by 
the  Agracei  Corporation,  in  Kffinghmn, 
IL. 

Applicant  controls  one  existing  Class 
in  railroad,  Illinois  Western  Railroad 
Company  (IWRC),  operating  in 
Greenville,  IL.         m 

Applicant  states  that:  (i)  The  rail  line 
to  be  operated  by  ERRC  does  not 
connect  with  IWRC;  (ii)  the  transaction 
is  not  part  of  a  series  of  anticipated 
transactions  that  would  coimect  ERRC 
with  IWRC;  and  (iii)  the  transaction 
does  not  involve  a  Class  I  carrier. 
Therefore,  the  transaction  is  exempt 
from  the  prior  approval  requirements  of 
49  U.S.C.  11323.  See  49  CFR 
1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  in  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  verified  notice  contains  Saise  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not  * 
automatically  stay  the  transaction. 
An  origind  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33480,  must  be  filed  with 
the  Surfece  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Stiwt,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  M. 
Robinson,  9616  Old  Spring  Road, 
Kensington,  MD  20895. 

Decided:  October  14, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams,  > 

Secretary. 
[FR  Doc.  97-27969  Filed  10-21-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surfaca  Transportation  Board 
[8TB  Rnance  Docket  No.  3346q 

Effingham  Railroad  Company- 
Operation  Exemption— Una  Owmad  by 
Agracal  Corporation 

Effingham  Railroad  Company  (ERRC), 
a  noncarrier,  has  filed  a  verified  notice 
of  exemption  under  49  CFR  1150.31  to 
operate  ov»  approximately  206.05  feet ' 
of  railroad  line  owned  by  the  Agracei 
Corporation  (Agracei),  located  in  a  new 
industrial  park  in  Effingham.  IL.  ERRC 
states  that  it  is  a  substitute  operator  for 
Consolidated  Rail  Corporation,  the 
previous  operator  of  the  line,  and  that 
it  will  operate  the  line  under  lease  or 
operating  agreement  with  Agracei  after 
the  transaction  is  completed. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33480,  Charles 
Barenfanger — Continuance  in  Control 
Exemption — Effin^am  Railroad 
Company,  wherein  Charles  Barenfenger 
has  filed  a  verified  notice  of  exemption 
to  continue  in  control  of  ERRC,  upon  its 
becoming  a  Class  in  rail  carrier. 

The  exemption  became  effective  on 
September  25.  1997,  but,  because  the 
related  notice  in  the  control  proceeding 
was  not  filed  simultaneously,  the 
earliest  date  the  transaction  coidd  be 
lawfully  consummated  was  October  7, 
1997. 

If  the  verified  notice  contains  felse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.^  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33468,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  M. 
Robinson,  9616  Old  Spring  Road. 
Kensington,  MD  20895. 

Decided:  October  14, 1997. 


■  In  an  attachment  to  the  verified  notice,  the 
length  of  the  line  is  stated  as  approximately  206.8 
feet,  but  all  other  references  in  this  and  related 
proceedings  consistently  specify  the  length  •• 
approximately  206.05  feet 

'On  September  22,  1997,  Joseph  C.  Stabo.  on 
behalf  of  United  Transportation  Union-Illinois 
Legislative  Board,  filed  a  petition  to  stay  the 
operation  of  the  notice  of  exemption,  as  well  as  to 
reject  or  revoke  the  notice.  By  decision  served 
September  24,  1997,  in  this  matter,  the  petition  for 
stay  was  denied.  A  subsequent  decision  will  be 
issued  by  the  Board  on  the  request  to  reject  or  to 
revoke  the  exemption. 


By  the  Board,  David  M.  Konschnik. 
Director,  Offic»  of  Proceedings. 
VenioB  A.  Williamt. 
Secretary. 

(FR  Doc  97-27970  Filed  10-21-47;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Buraau  of  Transportation  Statiatica 

Adviaory  Council  on  Tranaportation 
Statiatica 

AQENCY:  Bureau  of  Transportation 
Statistics,  POT). 
ACIKM:  Notice  of  meeting. 


tUMMARY;  Pursuant  to  Section  10(A)(2) 
of  the  Federal  Advisory  Committee  Act 
(PubUc  Law  72-363:  5  U.S.C  App.  2). 
notice  is  hereby  given  of  a  meeting  of 
the  Bureau  of  Transportation  Statistics 
(BTS)  Advisory  Coimcil  on 
Transportation  Statistics  (ACTS)  to  be 
held  Wednesday,  November  12, 1997, 
10:00  a.m.  to  4:00  p.m.  The  meeting  will 
take  place  at  the  U.S.  Department  of 
Transportation,  40O  7th  Street,  SW.. 
Washington,  DC,  in  conference  room 
10234-38  of  the  Nassif  Building. 

The  Advisory  Cotmcil,  called  for 
imder  Section  6007  of  Public  Law  102- 
240,  Intermodal  Siur&ce  Transportation 
Efficiency  Act  of  1991,  December  18, 
1991,  and  chartered  on  Jime  19,  1995. 
was  created  to  advise  the  Director  of 
BTS  on  transportation  statistics  and 
anal3rses,  including  whether  or  not  the 
statistics  and  analysis  disseminated  by 
the  Bureau  are  of  high  quality  and  are 
based  upon  the  best  available  objective 
information. 

The  agenda  for  this  meeting  will 
include  a  review  of  the  last  meeting, 
identification  of  substantive  issues, 
review  of  plans  and  schedule,  other 
items  of  interest,  discussion  and 
agreement  of  date(s)  for  subsequent 
meetings,  and  comments  from  the  floor. 

Since  access  to  the  DOT  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  Ms. 
Carolee  Bush,  Council  Liaison,  on  (202) 
366-6946  prior  to  November  10. 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chair, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 
Noncommittee  members  wishing  to 
present  oral  statements,  obtain 
information,  or  who  plan  to  access  the 
building  to  attend  the  meeting  should 
alscf  contact  Ms.  Bush. 

Members  of  the  public  may  present  a 
written  statement  to  the  Coimcil  at  any 
time. 
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Pexsons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Bush  (202)  366-6946  at  least  seven 
days  prior  to  the  meeting. 

braad  in  WMhington.  DC,  oa  October  IS. 
1997. 

Sohart  A.  Kj^niy. 

SxacutiveDinctor.Advimirjr  Council  on 
Transportation  Statittict. 
(FR  Doc  97-27961  Rled  10-21-97:  9:45  am) 


UMTEO  STATES  INFORMATION 
AGENCY 


■i::^;»-. 


U^  Advisory  Commission  on  Public 
DIpiomscy  MssMiiq 

AQBICV:  United  States  Information 
Agency. 


9  97 


action:  Notice. 


StJMMARY:  A  meetii^  of  the  U.S. 
Advisory  Commission  on  Public 
EUplomacy  will  be  held  on  October  22 
in  Room  600,  301  4th  Street,  SW., 
Washington,  DC,  from  8:30  aan.  to  10:30 
a.m. 

At  8:30  a.m.  the  Commission  will 
hold  a  panel  discussion  on  Fulbright  at 
50.  The  panelists  are  Ambassador  Julia 
Chang  Bloch,  President,  U.S.-Japan 
Foundation,  Membo,  Steeriiig 
Committee;  and  Mr.  Michael  Schneider, 
Executive  Directw,  Stewing  Committee. 
At  9:30  a.m.  the  Commission  will  hold 
•  panel  discussion  on  international 
exchanges.  The  panelists  are  Or.  Dan  B. 
Davidson,  Chair,  Alliance  ftv  °^ 

Intonational  Educational  and  Cultunl 
Exchanges.  CEO,  ACTR/ACCELS;  Mr. 
William  Reese,  President,  Paitnen  of 


the  Americas;  and  Mr.  Michael 
McCarry.  Executive  Director,  Alliance 
for  International  Educational  and 
Cultural  Exchanges. 

RM  FURTHER  MFOMtATMM  CONTACT: 

Please  call  Betty  Hayes,  (202)  619-4468. 
if  you  are  interested  in  attending  the 
meeting.  Space  is  limited  and  entrance 
to  the  building  is  controlled. 

Dated:  Octobor  15, 1997. 
lonleyal. 

MarMgement  Anafyst,  Pedoral  Bepster 
Laiton. 
IFR  Doe.  97-27888  Filed  10-21-97;  8:46  am) 
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October  22,  1997 


Part  II 


Environmental 
Protection  Agency 


4a  CFR  Part  64,  et  al. 

Compliance  Assurance  Monftoring;  Rnal 
Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  M,  70,  «id  71 
PL-64-2-S807;  FRL-59Qe-6] 
RIN  2060-^018 

CompllanM  Aaauranc*  Monitortng 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule;  Final  rule  revisions. 

SUMMARY:  Pursuant  to  requirements 
concerning  enhanced  monitoring  and 
compliance  certification  under  the 
Qean  Air  Act  (the  Act).  EPA  is 
promulgating  new  regulations  and 
revised  regulations  to  implement 
compliance  assurance  monitoring 
(CAM)  for  maior  stationary  sources  of 
air  pollution  that  are  required  to  obtain 
operating  permits  under  tide  V  of  the 
Act  Subject  to  certain  exemptions,  the 
new  regulations  require  owners  or 
operators  of  such  sources  to  conduct 
monitoring  that  satisfies  particular 
criteria  established  to  the  rule  to 
provide  a  reasonable  assurance  of 
compliance  with  applicable 
requirements  under  the  Act.  Monitoring 
will  focus  on  emissions  units  that  rely 
on  pollution  control  device  equipment 
to  achieve  compliance  writh  applicable 
standards.  The  regulations  also  provide 
procedures  for  coordinating  these  new 
requirements  with  EPA's  operating 
permits  program  regulations.  Revisions 
to  the  operating  pefrails  program 
regulations  clarify  tlM  relatiooship 
between  the  64  requirements  and 
periodic  monitoring  and  compliance 
certification  requirements.  The 
pi  Umpiring  u  estimated  to  improve 
compliance  with  existing  regulations 
which  will  potentially  reiduca  the  need 
for  fiuther  regulation  to  achieve  clean 
air  goals  at  a  cost  significantiy  leas  than 
that  of  the  1993  proposed  rule. 
DATCS:  The  effective  date  of  this  rule  is 
November  21,  1997. 
APOWCSaeS:  DocJcet  Supporting 
information  used  in  developing  the 
regulations  is  contained  in  Docket  No. 
A-91-S2.  This  docket  is  available  for 
public  inspection  and  copying  between 
8KX)  a.m.  and  5:30  p.m.  Monday  through 
Friday,  excluding  government  holidays, 
and  is  located  at:  EPA  Air  Docket  (LE- 
131),  Room  M-1500.  Waterside  Mall, 
401  M  Street  SW.  Washington,  DC 
20460.  A  reasonable  be  may  be  charged 
for  copying. 

FOR  RJRTHER  ■rORMATIOM  OOffTACT: 
Peter  Westlin.  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  at  (919)  541- 
lOSO. 


SUPPLEMENTARY  MFORMATXM:  The 
contents  of  the  preamble  are  listed  in 
the  following  outline: 

L  Background  and  Summary  of  tiie 
Rulemaking 

A.  Sututory  Authority 

B.  Rulemaking  History 

C  Overview  of  th«  CAM  Approach 

D.  Benefits  of  a  CAM  Approach  and  Potential 

Control  CosU 

E.  The  Relationship  of  Fait  64  to  Credible 

Evidence  and  Enforcement  Issues 

n.  Detailed  Discussion  of  Regulatory 
Provisions 

A.  Section  64.1— Definittons 

B.  Section  64.2— Applicability 

C  Section  64.3 — Monitoring  Design  Criteria 
D.  Section  54.4 — Submittal  Requirements 
B.  Section  64.5 — Deadlines  for  Sxibmittals 

F.  Section  64.6 — Approval  of  Monitoring 

G.  Section  64.7 — Operation  of  Approved 

Monitoring 
H.  Section  64.8— Quality  Improvement  Plans 

(QIPs) 
L  Section  64.9— Reporting  and 

Recordkeeping  Provisioiu 
).  Section  64.10 — Savings  Provisions 
K.  Revisions  to  40  CFR  Part  70  snd  Pert  71 

DL  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 
C  UnAuided  Mandates  Act 

D.  Paperwork  Redaction  Act 

E.  Regulatory  Flexibility  Act 

F.  Submission  to  Congress  and  the  General 

Accounting  Ofiica 

The  first  section  of  this  pivamble 
providea  an  introduction  to  the 
principles  underiying  EPA's  CAM 
approach,  the  benefits  of  tha  past  64 
rulemaking,  and  background  on  the 
statutory  provisions  and  key  issues 
involved  with  developing  the  rule.  This 
section  also  summarizes  the  public's 
oartidpation  in  the  development  of  the 
rulem^dng.  The  second  section  of  the    ' 
preamble  presents  a  more  detailed 
summary  of  the  regulations.  This 
section  includes  a  description  of  the 
provisions  and  the  besic  purpose  of 
each  provision.  This  section  also 
describes  the  Agency's  response  to  the 
comments  received  on  the  original 
proposal,  as  supplemented  by 
additional  comments  during  subsequent 
periods  in  which  public  input  was 
requested  and  obtained.  The  preamble 
describes  how  the  final  rule  has  been 
changed  from  the  proposal  in  response 
to  the  input  received.  The  final  section 
of  the  preemble  addresses 
administrative  requirements  for  Federal 
regulatory  actions. 

The  preamble  includes  numy  citations 
which  refer  the  reader  to  mora  detailed 
discussions  of  a  topic  or  to  the  origin  of 
certain  requirements.  These  citation 
sections  generally  will  not  be  followed 
by  their  source,  such  as  "of  this 
preemble"  or  "of  the  Act"  Rather,  the 


reader  can  recognize  the  origins  of  the 
sections  by  their  nature:  sections  of  the 
preamble  begin  with  a  Roman  numeral; 
sections  of  the  regulations  in  40  CFR 
part  64  range  from  §§64.1  to  64.11; 
sections  of  the  regulations  in  40  CFR 
part  70  range  from  §§  70.1  to  70.11; 
sections  of  other  existing  EPA 
regulations  are  preceded  by  40  CFR;  and 
sections  of  the  Act  are  referenced  by  a 
three-digit  number,  such  as  1 14  or  504. 

This  preamble  often  refers  to  "State" 
or  "permitting  authority."  The  reader 
should  assume  that  where  the  preamble 
refers  to  a  "State",  such  term  also 
includes  local  air  pollution  agencies, 
Indian  tribes,  and  territories  of  the 
United  States  to  the  extent  they  are  or 
will  be  the  permitting  authority  for  their 
area,  or  have  been  or  will  be  delegated 
permitting  responsibilities  under  the 
Act  In  addition,  the  term  "permitting 
authority"  would  also  include  EPA  to     " 
the  extent  EPA  is  the  permitting 
authority  of  record. 

Finally,  this  preamble  often  refiers  to 
40  CFR  part  70,  the  regulations 
promul^ted  July  21. 1992. 
implementing  the  operating  permits 
program  under  tide  V  of  the  Act  (57  FR 
32250).  The  EPA  has  proposed  revisions 
to  those  regulatioiu  on  August  29. 1994 
(59  FR  44460).  and  August  31. 1995  (60 
FR  45530).  Those  regulations,  including  . 
the  proposed  revisions,  provide 
requirements  applicable  to  federally- 
approved.  State-administered  operating 
permits  programs.  Where  a  State  feils  to 
submit  an  approvable  program  or  to 
adequately  administer  and  enforce  an 
approved  program,  EPA  will  have  to 
promulgate,  adnunister  and  enforce  a 
Federal  program  for  titie  V  permits  in 
that  State.  The  reader  should  assume 
that  where  the  preamble  refers  to  40 
CFR  part  70.  such  term  may  also  refer 
to  an  EPA-administered  (Federal) 
operating  permits  program,  which  EPA 
has  promulgated  under  40  CFR  part  71 
(see  July  1. 1996.  61  FR  34202). 

I.  Background  and  Sominary  of  die 
Rulemaldag 

A.  Statutory  Authority 

The  part  64  regulations  respond  to  the 
statutory  mandate  in  the  Clean  Air  Act 
Amendments  of  1990.  The  1990 
Amendments  contain  several  provisions 
directing  the  Agency  to  require  owners 
or  operators  to  conduct  monitoring  and 
to  make  compliance  certifications. 
These  provisions  are  set  forth  in  both 
titie  V  (operating  permits  provisions) 
and  tide  VII  (enforcement  provisions)  of 
the  1990  Amendments. 

Titie  V  directs  the  Agency  to 
implement  monitoring  and  compliance 
certification  requirements  throu^  the 
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opvating  permits  prognm.  Section 
503(bK2)  requires  at  leeat  annual 
certifications  of  compliance  with  permit 
requirements  and  prompt  reporting  of 
deviations  from  permit  requirements. 
Section  S04(a)  mandates  that  owners  or 
operators  submit  to  the  permitting 
authority  the  results  of  any  required 
monitoring  at  least  every  six  months. 
This  section  also  requires  permits  to 
include  "such  other  conditions  as  are 
necessary  to  assure  compliance  with 
applicable  requirements"  of  the  Act 
Section  504(b)  of  the  Act  also  allows  the 
Agency  to  Dreataibe.  by  rule,  methods 
and  procedures  Cor  determiiung 
compliance,  and  states  that  continuotu 
emission  monitoring  systems  need  not 
be  required  if  other  methods  or 
{Moeedures  provide  sufficiendy  reliable 
and  timely  information  for  determining 
compliance.  Under  section  504(c),  each 
operating  p«rmit  mnst  "set  fordi 
inspection,  entry,  monitoring, 
compliance  certification,  and  reporting 
requirements  to  assure  compliance  with 
the  permit  terms  and  conditions." 

Title  Vn  of  the  1990  Amendments 
added  a  new  section  114(a)(3)  that 
requires  EPA  to  promulgate  rules  on 
enhanced  monitoring  and  compliance 
certifications.  This  paragraph  provides, 
inpart 

The  Administrator  shall  in  the  case  of  any 
person  which  is  the  onvner  or  operator  of  a 
msior  stationary  source,  and  may,  in  the  case 
of  any  other  person,  require  enhanced 
monitoring  and  submission  of  compliance 
certifications.  Compliance  certifications  shall 
include  (A)  identification  of  the  applicable 
requirement  that  is  the  basis  of  the 
certification.  (B)  the  method  used  for  « 

determining  the  complianoe  status  of  the 
source.  (C)  the  compliance  statxis,  (D) 
whether  compliance  is  continuous  or 
intermittent,  (E)  such  other  hcta  as  the 
Administrator  may  require. 

The  1990  Amendmmts  also  revised 
section  114(a)(1)  of  the  Act  to  provide 
additional  authority  concerning 
monitoring,  reporting,  and 
recordkeeping  requirements.  As 
amended,  that  section  provides  the 
Adnunistrator  with  the  authority  to 
require  any  owner  or  operator  of  a 
source: 

On  a  one-time,  periodic  or  continuous 
basis  to— 

(A)  Establish  and  m«mt«itt  such  ncords; 

(B)  Make  such  reports; 

(C)  Install,  use,  and  mainti^iii  guch 
monitoring  equipment; 

(D)  Sample  such  emissions  (in  accordance 
with  such  procedures  or  methods,  at  such 
locations,  at  such  intervals,  during  such 
periods  and  in  such  manner  as  the 
Administrator  shall  prescribe); 

(E)  Keep  records  on  control  equipment 
parameters,  production  variables,  or  other 
indirect  data  when  direct  monitoring  of 
emissions  is  impractical; 


(F)  Submit  compliance  oartifieatiana  in 
•ccovdaaca  with  section  114(a)(3):  and 

(G)  Provide  such  other  infennation  as  ths 
Administrator  may  raaaonaUy  require. 

B.  Rulemaking  Hittory 

The  EPA  has  acted  to  implement  the 
statutory  provisions  discussed  above  in 
two  separate  ways.  First,  the  part  70 
operating  permits  program  includes 
basic  monitoring  and  compliance 
certification  requirwnents.  Section 
70.6(aM3Xi)  reqtiires  Uiat  pomits 
include  all  existing  monitoring  and 
testing  requirements  set  forth  in 
applicable  requirements.  In  many  cases, 
the  monitoring  requirements  in  the 
underiying  raguiations  will  suffice  for 
assnsing  complianoe.  However,  if 
particulw  applicable  requirements  do 
not  include  periodic  testing  or 
monitoring,  then  S  7a.6(^3)(iXB) 
requires  the  permit  to  indu^  "periodic 
monitoring"  to  fill  that  gap.  Section 
70.6(cK5Xiii)  requires  the  sulnnittal  of 
compliance  cert^cations  no  less 
frequently  than  annually,  and  generally 
incorporates  the  language  on 
compliance  certifications  included  in 
section  1 14(aX3)  of  the  Act 

To  implemrat  the  statutory 
requirement  for'enhancad  monitoring, 
EPA  has  developed  through  this 
nilemakii^  a  general  monitoring  rule  in 
40  CFR  part  64  to  be  implemented 
through  the  part  70  opnating  permits 
program.  The  Agency  first  provided 
notice  in  the  Federal  RegistBr  of  an 
opptHtunity  for  public  review  and 
comment  on  this  concept  in  August 
1991  (see  56  FR  37700).  A  public 
information  docimient  was  made 
available,  a  public  meeting  was  held, 
and  written  comments  were  received 
after  the  meeting.  A  subsequent  public 
meeting  was  held  in  August  1993,  and 
a  proposed  ride  was  published  on 
October  22, 1993  (58  FR  54648).  This 
proposed  rule  is  referred  to  as  die  "1993 
EM  proposal"  throughout  the  remainder 
of  this  preamble. 

The  Agency  received  approximately 
2000  comment  letten  during  the  public 
comment  period.  These  letters 
contained  several  thousand  individual 
comments  on  more  than  500  major  and 
minor  issue  toptics.  Because  of  some  of 
the  complex  and  difficult  issues  raised, 
the  Agency  held  a  series  of  stakeholder 
meetings  in  the  fell  of  1994,  released 
draft  sections  of  a  possible  final  nde, 
and  then  officially  reopened  the  public 
comment  period  on  specific  issues  on 
December  28,  1994  (59  FR  66844).  An 
additional  stakeholder  meeting  was  held 
near  the  close  of  that  reopened  comment 
period,  and  more  than  200  additional 
comment  letters  were  received. 


In  April  199S,  EPA  decided  to  shift 
the  emphasis  of  part  64.  The  Agency 
issued  a  press  release  in  early  April 
1995  that  indicated  EPA's  intent  to  hold 
a  public  meeting  to  discuss  the  potential 
changes  to  the  proposed  enhanced 
monitoring  nde,  and  then  contacted 
various  stakeholder  groups  so  that  they 
WDidd  have  the  opportimity  to 
participate.  A  formal  notice  of  the 
meeting  was  ^Iso  published  in  the 
Federal  legislar  on  May  26, 1995  (60 
FR  27943).  Approximately  200  people 
attended  the  meeting-on  May  31,  lOSS, 
and  many  additional  people  »**mA«d 
the  follow-up  meetings  held  in  June 
1995  in  Washington,  DC,  Cincinnati. 
Austin,  and  Portland,  Or^on.  The 
Agency  then  drafted  a  preamble  and 
rule  for  public  discussion  and  comment, 
and  held  another  public  meeting  in 
September  1995.  (See  60  FR  48679, 
September  20, 1995,  for  the  formal 
Federal  fegiilef  notice  of  that  meeting 
and  request  for  comment) 
Approximately  ISO  people  attended  that 
meeting,  and  EPA  received  more  than 
60  written  comment  letters  on  the  draft 
rule  package.  The  Agency  subsequentiy 
issued  a  draft  final  part  64  and 
discussion  document  in  August  1996 
(see  61  FR  41991,  August  13, 1996)  and 
held  another  public  meeting  in 
September  1996.  The  1995  and  1996 
draft  rules  are  referred  to  as  the  "1995 
part  64  Draft"  and  "1996  part  64  Draft," 
respectively,  throughout  the  remainder 
of  this  preamble.  Approximately  200 
people  attended  and  120  written 
comment  letters  were  submitted  during 
the  comment  period.  The  Agency  also 
has  held  numerous  informal  stakeholder 
discussions  with  interested  parties  to 
discuss  the  CAM  approach,  and 
received  additional  written  comments 
during  the  period  since  April  1995.  (See 
the  items  in  sections  D-D.  D-E,  IV-'O, 
-  IV-E,  IV-F,  VI-D.  VI-E,  and  VI-F  of 
Docket  A-91-52  for  a  complete  record 
of  written  comments  submitted  by 
stakeholders,  and  discussions  between 
EPA  and  interested  parties  concerning 
the  rulemaking.) 

This  preamble  addresses  the  changes 
to  part  64  that  have  been  made  in 
response  to  the  significaift  public 
comment  received  during  the  course  of 
the  ndemaking.  The  focus  is  on 
documenting  the  changes  made  in 
response  to  the  comments  received  on 
the  formal  1993  proposed  rule,  as  well 
as  specific  changes  made  in  response  to 
comments  received  on  the  draft  rule 
materials  made  available  in  1995  and 
1996.  The  Agency  has  also  prepared  a 
detailed,  three-part  Response  to 
Comments  Document  which  includes  a 
response  to  all  material  comments  on 
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the  rule.  See  Oockat  Iftams  A-ai-52- 
VU-C^l  through  Vn-C-3. 

C.  Overnew  of  the^CAM  Apprxjach 

1.  General  Approach 

The  CAM  approach  as  defined  in  part 
64  is  intended  to  address  the 
requirement  in  title  Vn  of  the  1990 
Amendments  that  EPA  promulgate 
enhanced  monitoring  and  compliance 
certification  requirements  for  mafor 
soarcaa,  and  the  leieted  requiiement  in 
title  V  that  operatll|9|penDlts  include 
monitoring,  compliabce  certification, 
reporting  and  recordkeeping  provisions 
to  assure  compliance.  The  EPA  has  loiig 
recognised  thai  obtaining  ongoing 
compliance  is  a  two-step  proceaa.  First, 
the  Afncy  must  determine  whether 
propwly  dasigned  control  meaaurea — 
including,  as  applicable,  control 
devices,  process  modifications, 
operating  limitations  or  other  control 
measurae— are  installed  or  otherwise 
euqiloyed.  and  that  those  control 
matit&nt  an  proven  to  be  capable  of 
achieving  applicable  requirements.  In 
the  past,  this  step  has  been  addressed 
through  new  source  review  permitting, 
initial  stack  lastiog.  compliance 
inspecttoos  aad  similar  mechanisms. 
The  title  V  permit  application  and 
review  process,  including  the 
applicant's  initial  compliance 
certification  and  compliance  plan 
obligations,  will  add  another  tool  for 
assuring  that  source  owners  or  opetators 
have  adopted  the  proper  control 
meaiurss  far  achieving  compliance.  The 
second  step  is  to  monitor  to  determine 
that  the  source  continues  to  meet 
applicable  requirements.  An  important 
aspect  of  this  second  step  is  to  assure 
that  the  control  measures.  oiK:e  installed 
or  otherwise  employed,  are  properly 
operated  Snd  maintained  so  that  they  do 
not  deteriorate  to  the  point  where  the 
owner  or  operator  fails  to  remain  in 
compliance  with  applicable 
requirements.  The  Agency  believes  that 
monitoring,  reporting,  recordkeeping 
and  ongoing  or  recurring  compliance 
certification  raquinmenU  under  title  VH 
should  be  desi^ied  so  that  owners  or 
operators  carry  out  this  second  step  in 
assuring  ongoing  compliance. 

There  are  two  basic  approaches  to 
assuring  that  control  measures  taken  by 
the  owner  or  operator  to  achieve 
compliance  are  properly  operated  and 
maintained  so  that  the  owner  or 
operator  continues  to  achieve 
compliaiM»  with  applicable 
requirements.  One  method  is  to 
establish  monitoring  as  a  method  for 
directly  determining  continuous 
compliance  with  applicable 
requirements.  The  Agency  has  adopted 


this  appsoach  in  some  rulemakings  md. 
as  discQsead  below,  is  committed  to 
following  this  approach  whenever 
appropriate  in  future  rulemakings. 
Another  approach  is  to  establish 
monitoring  for  the  purpose  of:  (1) 
Docimienting  continued  operation  of  the 
control  measures  within  ranges  of 
specified  indicators  of  performanca 
(such  as  emissions,  control  device 
parameters  and  process  panmeters)  that 
are  designed  to  provide  a  reasonable 
assurance  of  compliance  with 
applicable  requireuMmts:  (2)  indicating 
any  excurs.  >ns  from  thase  ranges:  and 
(3)  respondin  :  to  the  data  so  that 
excursions  are  corrected.  The  part  64 
published  today  adopts  this  second 
approach  as  an  appropriate  approach  to 
enhancing  monitoring  in  the  context  of 
title  V  permitting  for  sigpificant 
emission  units  that  use  control  devices 
to  achieve  compliance  with  emission 
limits.  For  units  not  covered  by  part  64. 
a  similar  but  less  detailed  approach  is 
provided  for  in  the  monitoring  and 
related  recordkeeping  and  reporting 
provisions  of  part  70  (see  §  70.6(aK3)). 

The  rule  defines  "control  devices"  to 
meen  equipment  that  removes 
pollutants  or  transforms  pollutants  to 
passive  emissions  (see  §64.1).  as 
opposed  to  other  control  measures,  such 
as  process  modifications,  material 
substitution,  and  other  control  options. 
For  significant  units  that  use  control 
devices  to  achieve  compliance,  the 
owner  or  operator  will  have  to  develop 
and  propose,  through  the  part  70  permit 
process,  monitoring  that  meets  specified 
criteria  for  selecting  appropriate 
indicators  of  control  performance, 
establishing  ranges  for  those  indicators, 
and  for  responding  to  any  excursions 
bom  those  ranges.  The  final  rule  also 
includes  performance  and  operating 
criteria  that  must  be  achievcHi,  as  well 
as  documentation  requirements  for  the 
monitoring  proposed  by  the  owner  or 
operator. 

The  final  element  (rf  part  64  is  the 
concept  of  a  quality  improvement  plan 
(QIP).  Uni^T  the  final  rule,  a  QIP  may 
be  required  where  the  owner  or  operator 
has  failed  to  satisfy  the  general  duty  to 
property  operate  and  maintain  an 
emissions  unit  (including  the  applicable 
control  device)  or  the  owner  or  operator 
has  evidence  of  a  failure  to  comply  wdth 
an  applicable  requirement,  as 
determined  through  part  64  monitoring 
data  and/or  other  appropriate 
information  (such  as  inspections).  The 
rule  allows  for  the  permit  to  establish  a 
"bright  line"  test  for  implementing  a 
QIP.  but  does  not  require  such  a  test. 

The  QIP  would  include  both  an  initial 
"problem  investigation"  phase  and  a 
"corrective  action"  phase.  The  rule 


provides  for  the  QIP  mechanism  so  that 
permitting  authorities  have  a  specific 
regulatory  tool  to  address  situations  in 
which  an  owner  or  operator  operates  in 
a  """«»—•  that  involves  excxuvions 
followed  by  inefiective  actions  to  bring 
the  monitored  indicators  back  into  the 
acceptable  ranges  established  in  the 
permit.  Thus,  the  QIP  will  help  assure 
that  the  owner  or  operator  pays 
attention  to  the  data  and.  itnecessary. 
improves  performance  to  the  point 
where  ongoing  compliance  with 
applicable  requirements  is  reasonably 
assured.  See  Section  II.H.  for  further 
discussion  of  QIP  issues. 

2.  Implementation  through  Permits 

a  Burdens  to  the  Permitting  Proces*. 
Many  commenters,  including  State  and 
local  agencies,  industry,  and 
environmeatal  groups  raised  concerns 
in  their  comments  that  the  part  64 
process  of  selecting  the  appropriate 
monitoring  for  a  particular  source 
would  overburden  the  permitting 
process  and  lead  to  poor 
implementation.  The  Agency  is  very 
sensitive  to  these  concerns;  however, 
the  Agency  continues  to  believe  that, 
consistent  with  the  preamble  to  the 
1903  EM  proposal,  the  permit 
implementation  approach  provides  the 
greatest  amount  of  flexibility  to  the 
regulated  community  and  States  wtule 
at  the  same  time  ensuring  that  enhanced 
moiutoring  will  be  implemented  for  all 
major  sources  in  a  reasonably 
expeditious  time  frame.  In  addition,  the 
Agency  has  taken  several  significant 
steps  in  the  final  rule  to  reduce  die 
pOttaitial  burden  to  the  permitting 
process,  including  the  actions  discussed 
below. 

i.  Applicability^  The  focus  of 
applicability  on  those  pollutant-specific 
emissions  units  that  rely  on  control 
devices  to  achieve  compliaiK:e  has 
reduced  the  estimated  number  of  units 
that  will  be  subject  to  part  64  and  also 
has  reduced  the  variety  of  emissions, 
unit  types  that  will  be  afiected  by  part 
64.  This  reduction  in  the  volume  and 
breadth  of  units  covered  by  part  64  will 
reduce  the  overall  burdens  on  the 
permit  process. 

ii.  Extended  Implementation  Period. 
As  discussed  in  Section  lI.E.,  the  final 
rule  provides  for  a  new  extended 
implementation  schedule.  Only  those 
units  which  are  major  units  based  on 
their  potential  to  emit  will  be  subject  to 
part  6^  requirements  prior  to  the 
renewal  of  an  initial  part  64  permit  In 
addition,  in  many  cases, 
implementation  will  not  be  required  for 
these  large  units  until  permit  renewal. 
For  the  smaller  units  covered  by  part  64, 
implementation  will  not  occur  until 
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permit  renewal.  This  extended 
implementation  schedule  will  relieve 
much  of  the  burden  on  source  owners 
or  operators  to  develop  and  prepare 
proposed  monitoring  during  the  initial 
part  70  permitting  process  and  will 
similarly  relieve  the  burdens  of  the 
approved  process  on  permitting 
authorities. 

iii.  Guidance  Development  Process. 
The  Agency  is  committed  to  developing 
non-prescriptive  examples  of  the  types 
of  monitoring  that  can  be  used  to  satisfy 
part  64  for  various  types  of  control 
devices  and  emissions  units.  The 
guidance  development  process  will 
provide  an  opportuinity  for  source 
owners  or  operators  and  other  interested 
parties  to  submit  suggestions,  review 
drafts  and  generally  clarify  the  part  64 
requirements.  The  Agency  emphasizes 
that  the  development  of  example 
monitoring  approaches  is  intended  to 
assist  both  regulated  industry  and 
permitting  authorities  to  streamline 
permit  review  in  those  instances  where 
a  source  owner  or  operator  proposes 
monitoring  based  on  one  of  the 
examples.  These  examples  should  not 
be  considered  as  an  implied  limitation 
on  the  owner  or  operator's  ability  to 
propose  a  different  approach  that  the 
owner  or  operator  car  demonstrate 
satisfies  the  part  64  requirements  or  tin 
the  permitting  authori^'s  authority  to 
require  additional  monitoring. 

iv.  General  Clarifications.  Finally,  the 
potential  implementation  burdens  have 
been  reduced  by  adopting  many  general 
clarifications  in  the  final  rule.  For 
instance,  the  fhud  rule  clearly 'States  that 
emissions  units  that  are  not  subject  to 
applicable  requirements  are  not 
required  to  conduct  part  64  monitoring. 
A  second  example  is  the  streamlined 
performance  and  operating  design 
criteria  in -the  final  rule,  which  are 
substantially  less  complex  and 
burdensome  than  the  comparable 
requirements  in  the  appendices  to  the 
1993  EM  proposal. 

b.  Creation  of  New  Substantive 
Standards.  Many  commenters  argued 
that  the  requirements  in  part  64  were 
inconsistent  with  EPA's  stated  position 
that  the  part  70  operating  permits 
program  was  intended  solely  to  collect 
existing  requirements  in  one  document, 
without  creating  new  substantive 
obligations  for  source  owners  or 
operators.  The  Agency  disagrees  with 
these  argximents.  As  mentioned  in 
section  LA.,  the  part  64  regulations 
respond  to  the  statutory  mandate  in  the 
Qean  Air  Act  Amendments  of  1990  and 
the  part  70  regulations  implement  titie 
V  of  the  Clean  Air  Act  Amendments  of 
1990.  which  directs  the  Agency  to 
implement  monitoring  and  compliance 


certification  requirements  through  the 
operating  permits  program.  The  part  64 
requirements  are  independently 
applicable,  substantive  requirements 
that  an  owner  or  operator  must  achieve. 
The  fundamental  requirements  of  part 
64  are  to:  (a)  Moiutor  compliance  in  a 
maimer  that  is  sufficient  to  yield  data 
that  {Hovide  a  reasonable  assurance  of 
compliance  and  allow  an  owner  or 
operator  to  make  an  informed 
certification  of  compliance;  (b)  t^e 
necessary  corrective  actions  in  response 
to  the  monitoring  data;  (c)  report  on  the 
results  of  such  monitoring;  and  (d) 
maintain  records  of  such  monitoring. 
None  of  these  fundamental  obligations 
under  part  64  will  be  added  as  part  of 
a  part  70  f)ermit  independenUy  of  part 
64.  What  will  be  added  as  part  of  the 
permit  process  are  the  particulars  as  to 
how  a  specific  source  owner  or  operator 
will  satisfy  these  general  part  64 
requirements.  This  type  of  regulatory 
structure  is  entirely  consistent  with  the 
purpose  of  a  permit  process  udiich  is  to 
specify  how  general  obligations  will  be 
achieved  in  particular  circumstances. 

c.  Consistency  of  Implementation. 
Implementation  of  part  64  through  the 
part  70  permits  program  means  mat  part 
64  will  be  implemented  on  a  case-by- 
case  basis.  Many  industry  and  State  and 
local  agencies  supported  EPA's  proposal 
to  allow  for  a  flexible  implementation 
approach  that  allows  for  adopting 
monitoring  that  is  most  appropriate  to  a 
particular  emission  unit's 
circumstances.  However,  many 
industry,  environmental  and  State  and 
local  agency  commenters  also  raised 
concerns  that  the  case-by-case 
implementation  process  in  part  64  may 
not  be  implemented  in  a  reasonably 
consistent  maimer  by  di£ferent 
permitting  authorities. 

The  EPA  acknowledges  the  potential 
significance  of  these  concerns;  however. 
EPA  believes  that  they  have  been 
overstated  by  the  commenters.  As 
discussed  in  Section  II.  below,  EPA  has 
taken  steps  to  minimize  potential 
inconsistencies  by  simplifying  and 
clarifying  the  final  rule.  Also.  EPA  must 
weigh  these  concerns  against  the 
significant  policy  concerns  that  would 
exist  if  the  Agency  attempted  to  develop 
specific  enhanced  monitoring 
requirements  for  each  NSPS  and 
NESHAP  standard,  as  well  as  the 
burdens  on  States  to  revisit  each  SH* 
regtilation,  as  well  as  individual  State 
preconstniction  and  operating  permits. 
The  administrative  burdens  associated 
with  that  approach  would  severely 
hinder  the  effective  and  timely 
implementation  oi  enhanced  monitoring 
fbr  most  sources  for  many  years.  In 
addition,  such  an  approach  fails  to 


acknowledge  the  new  benefits  of  the 
operating  permits  program  to  tailor 
general  requirements  in  a  manner  that  is 
most  appropriate  to  the  circumstances  at 
a  partj[pular  source.  For  these  reasons. 
EPA  believes  that  the  benefits  of  the 
permit  implementation  approach  far 
outweigh  the  concerns  over  consistency 
in  implementation. 

d.  Programmatic  Options.  Some 
stakeholders  have  suggested  alteiTiative 
means  of  implementing  part  64 
requirements.  One  alternative  suggested 
was  to  allow  a  State  the  option  of 
implementing  part  64  monitoring 
requirements  through  programmatic  « 
rule  changes  instead  of  implementing 
CAM  through  source-specific  part  64 
requirements.  One  potential  method  for 
allowing  this  option  is  to  exempt  from 
part  64  monitoring  any  emissions  imits 
for  which  a  State  has  developed 
requirements  specifically  designed  to 
satisfy  part  64  in  a  rule  that  has  been 
submitted  and  approved  as  part  of  the 
SIP.  Another  would  be  to  delay 
implementation  of  part  64  to  provide  an 
opportunity  for  a  State  to  devise  a 
competitive  monitoring  program  for 
submittal  to  and  approval  by  EPA. 
The  final  rule  win  allow  states  to 
implement  CAM  through  rulemaking 
pertaining  to  categories  of  sources.  The 
EPA  encourages  States  to  consider 
adding  monitoring  requirements  to 
existing  and  new  rules  that  are 
consistent  with  part  64  requirements.  In 
this  manner,  the  burdens  associated 
with  source-specific  monitoring 
development  could  be  reduced.  To 
provide  an  incentive  for  this  type  of 
rule,  the  final  rule  includes  a  provision 
(see  §  64.4(b))  that  allows  die  owner  or 
operator  to  rely  upon  this  type  of 
programmatic  rule  as  the  primary 
documentation  of  the  appropriateness  of 
its  monitoring.  This  approach  would 
reduce  the  number  of  case-by-case 
reviews  necessary  to  implement  part  64. 

On  the  other  band,  EPA  does  not 
agree  with  commenters  who  suggest  that 
states  that  choose  to  use  programmatic 
rulemaking  should  be  allowed  to  apply 
different  criteria  in  determining 
monitoring  and  to  have  additional  time 
to  implement  such  an  approach.  The 
EPA  believes  monitaring  decisions 
should  be  made  on  the  same  basis 
whether  done  on  a  programmatic  or 
case-by-case  basis.  Second.  EPA 
questions  both  the  need  for  a  substantial 
delay  for  programmatic  rulemaking  and 
whether  the  purported  advantages  of  a 
programmatic  approach  justify  any 
substantial  delay.  The  final  part  64  does 
not  include  an  option  for  permitting 
authorities  to  delay  implementation  of 
part  64  through  use  of  a  programmatic 
approach. 
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Because  of  the  implementation 
schedule  for  part  64  (see  Section  n.E.), 
owners  or  operators  will  not  have  to 
implement  part  64  for  many  emissions 
units  until  renewal  of  initial  part  70 
permits.  These  include  both  large  units 
that  are  at  sources  which  have  already 
reoaived  or  are  in  the  process  of 
receiving  part  70  permits,  and  smaller 
units  for  which  the  rule  explicitly 
delays  implementation  until  permit 
renewal.  This  schedule  provides 
substantial  time  for  States  to  adopt  SIP 
regulations,  as  discussed  above,  that  are 
consistent  with  part  64.  especially  for 
smaller  units  that  could  most  benefit 
from  generic  monitoring  requirements 
that  could  be  developed  through 
programmatic  SIP  nUe  changes. 

3.  Limited  Purpose  of  Part  64 

Part  64  is  intended  to  provide  a 
reasonable  means  of  supplementing 
existing  regulatory  provisions  that  are 
not  consistent  with  the  statutory 
requirements  of  titles  V  and  VU  of  the 
1990  Amendments  to  the  Act.  The  EPA 
believes  that  the  CAM  approach  is  a 
reasonable  approach  commensurate 
with  this  role.  The  Agency  does  not 
believe  that  existing  monitoring 
reqiurements  that  are  more  rigorous 
than  part  64  should  be  reduced  or  that 
monitoring  imposed  in  future  regulatory 
actions  necessarily  should  be  guided  by 
part  64. 

If  existing  requirements  are  mora 
rigorous  than  part  64.  those 
requirements  should  continue  to  exist 
unafiiBcted  ^  part  64.  This  point  is 
made  explicitly  in  several  instances  in 
the  final  rule.  In  addition.  EPA  is 
coinmitted  to  developing  new  emission 
standards  subsequent  to  the  1990 
Amendments  with  methods  specified 
for  diracUy  determining  continuous 
compliance  whowver  possible,  taking 
into  account  terhniral  aad  economic 
faaaahility.  and  other  pertinent  factors, 
braoognition  of  this  EPA  commitment, 
the  rule  exempts  ^4ew  Source 
Puformance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
rules  that  are  proposed  after  the  1990 
Amendments  to  the  Act  from  part  64 
requirements.  The  Agency  believes  that 
States  should  approach  their  regulatory 
actions  from  the  same  pwspective  and 
thus  the  Agency  does  not  believe  that 
part  64  will  have  a  significant  impact  on 
requirements  imposed  subsequent  to  the 
1990  Amendments. 

Comments  on  the  1996  part  64  Draft 
received  from  environmental,  public 
health  and  labor  organizations 
emphasized  the  public's  right  to 
information  about  air  pollution  from 
mafor  stationary  sources.  Thaae 


commenters  argued  that  the  CAM 
approach  provides  insufficient 
information  about  actual  emissions  and 
thus  will  frustrate  the  public's  right  to 
know  about  actual  emissions  frt>m  a 
source.  Their  comments  also  asserted 
that  source  owners  should  not  be 
allowed  to  use  information  gathered 
under  the  CAM  approach,  including 
information  on  pollution  control 
operations  and  practices,  to  certify 
compliance  with  applicable  standards. 

liie  Agency  responded  to  thoee 
comments  {see  letter  from  Mary  Nichols 
to  various  environmental  and  other 
organizations  dated  E)ecember  19.  1996, 
docket  item  A-91-52-V1-C-18)  and 
summarizes  its  response  here.  The 
Agency  agrees  with  incorporating  direct 
emissions  and  compliance  monitoring 
where  the  technology  is  available  and 
feasible,  and  promoting  public 
disclosure  of  air  pollution  emissions 
information.  On  the  other  hand,  the 
Agency  does  not  believe  that  such  a 
broad,  expensive,  and  technically 
complex  objective  can  be  accomplished 
through  a  single  rulemaking  at  this  time. 
Not  only  would  trying  to  impose  such 
monitoring  requirements  across  the 
board  in  the  short  term  be  technically 
unrealistic,  doing  so  would  put  in 
feopardy  the  possibility  of  advancing 
monitoring  of  existing  emissions 
sources  through  part  70  operating 
permits  proton  already  in  progress. 

The  Agency  notes  that  current 
requirements  for  submission  of  emission 
statements  prepared  by  owners  of 
industrial  air  pollution  sources 
continues  independent  of  part  64  (such 
as  statemraits  required  under  section 
lS2(aK3)  of  the  Act)  and  such 
statements  will  be  baaed  on  the  most 
currently  available  information, 
including  new  monitoring  data 
produced  under  part  64. 

As  described  alxive.  the  Agency 
firmly  believes  that  continuMl  propw 
operation  and  maintenance  of  process 
operations  and  air  pollution  controls 
demonstrated  capable  of  achieving 
applicable  standards  is  vital  to  ongoing 
compliance.  By  providing  the  necessary 
data  and  requiring  appropriate 
curective  action,  part  64  vdll  result  in 
ownws  and  operators  being  more 
conscientious  in  the  attention  paid  to 
the  operation  and  maintenance  of  air 
pollution  control  equipment  and 
practices  than  has  been  the  case  in  the 
past.  This  approach  has  proven  effective 
in  reducing  air  pollution  emissions  and 
improving  compliance  performance  in 
the  implementation  of  many  existing 
regulations  %vith  similar  requirements. 
See  further  discussion  on  the  use  of  part 
64  data  for  purposes  of  part  70 


compliance  certifications  in  Section 
I.C.5..  below. 

4.  Relationship  to  Part  70  Monitoring 

Part  70  currently  requires  all  tiUe  V 
operating  permits  to  include  monitoring 
to  assure  compliance  with  the  permit. 
This  includes  all  existing  monitoring 
requirements  as  well  as  additional 
monitoring  (generally  referred  to  as 
"periodic  monitoring")  if  current 
requirements  fail  to  specify  appropriate 
monitoring.  As  noted  in  the  1993  EM 
proposal,  because  part  64  contains 
applicable  monitoring  requirements 
sufficient  to  demonstrate  compliance 
with  applicable  emission  limitations  or 
standards,  the  part  70  periodic 
monitoring  requirements  will  not  apply 
to  the  emissions  units  and  applicable 
requirements  covered  by  part  64.  This 
conclusion  is  equally  applicable  under 
the  final  part  64  rule.  However,  during 
the  course  of  the  rulemaking,  two  other 
issues  have  been  raised  that  concern  the 
relationship  of  the  final  part  64  rule  to 
the  existing  part  70  periodic  monitoring 
requirements:  (1)  The  extent  to  which 
periodic  monitoring  should  be  relied  on 
as  "enhanced  monitoring"  and  (2) 
timing  concerns  where  periodic 
monitoring  may  be  required  prior  to 
implementation  of  part  64. 

With  respect  to  relying  on  part  70 
periodic  monitoring  as  "enhanced 
monitoring"  for  at  least  some  units,  EPA 
suggested  this  option  in  both  the  1993 
EM  proposal  and  the  December  1994 
notice  reopening  the  comment  period 
on  that  proposal  (see  58  FR  54648. 
54653  and  59  FR  66844,  66849). 
Industry  comrienters  generally 
supported  this  option;  although,  many 
suggested  that  EPA  rely  completely  on 
periodic  monitoring  as  "enhanced 
monitoring."  Some  environmental 
groups,  however,  argued  agai|^  this 
option.  They  asserted  further  that  EPA's 
{>art  64  applicability  provisions  would 
not  meet  the  statutory  requirement  that 
all  major  stationary  sources  conduct 
enhanced  monitoring.  The  EPA 
considered  including  in  part  64 
requirements  anafogous  to  the  existing 
part  70  provisions  (see  subpart  C  of  part 
64  in  the  1996  part  64  Draft).  This 
approach  would  clearly  indicate  EPA's 
position  that  the  part  70  monitoring 
requirements  including  periodic 
monitoring  if  necessary,  constitute  the 
appropriate  "enhanced  monitoring"  for 
units  not  covered  by  part  64.  However, 
in  the  final  rule.  EPA  has  determined  to 
rely  on  the  position  originally  discussed 
in  the  1993  EM  proposal  that  existing 
monitoring  when  supplemented  as 
necessary  by  periodic  monitoring  is 
sufficientiy  enhanced  for  emissions 
units  iKit  subject  to  part  64.  The  Agency 
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decided  not  to  pursue  the  Subpart  C 
option  included  in  the  1996  part  64 
Draft  based  on  the  comments  received 
(see  Section  n.B.,  below)  and  also 
because  of  concerns  about  disrupting 
the  ongoing  implementation  of  part  70. 

Because  of  the  delays  in  finalizing 
part  64  and  the  delayed  implementation 
schedule  included  in  the  final  rule  (see 
Section  n.E.,  below),  many  part  70 
permits  will  address  pwiodic 
monitoring  issues  prior  to 
implementation  of  part  64.  To  address 
concerns  about  the  potential  duplication 
and  disruption  that  this  situation  could 
cause.  EPA  has  taken  certain  steps. 
First,  the  "Subpart  C"  option  has  been 
rejected  and  the  existing  part  70 
monitoring,  including  p«iodic 
monitoring,  requirements  will  continue 
to  apply.  Because  the  majority  of 
emissions  units  do  not  Use  control 
devices,  this  decision  will  result  in  part 
64  creating  no  duplication  Gr  disruption 
for  the  majority  of  emissions  units.  Aa 
discussed  in  the  Regulatory  Impact 
Analysis  (RIA)  for  this  rulemaking.  EPA 
estimates  that  the  final  part  64  rule  will 
a£fect  less  than  27,000  emissions  units, 
while  an  additional  54.000  units  that 
could  have  been  affected  by  subpart  C 
will  remain  affected  by  part  70 
monitoring  requirements. 

Second,  for  units  with  control 
devices.  EPA  has  adopted  a  phased 
implementation  schedule  under  which 
part  64  will  apply  only  to  the  largest 
units  prior  to  the  first  renewal  of  a  part 
70  permit  To  the  extent  part  64  and 
periodic  monitoring  may  have  some 
overlap  for  these  largest  units,  any 
overlap  should  be  miniiTVil  because 
these  units  are  most  likely  to  have 
existing  monitoring  that  would  make 
the  periodic  monitoring  provisions  in 
part  70  uimecessary.  For  the  smaller 
units  that  will  not  be  required  to 
implonent  part  64  until  p>art  70  permit 
renewal,  the  periodic  monitoring 
provisions  of  part  70  may  apply.  While 
there  may  be  some  concern  that  this  will 
result  in  installation  of  monitoring  that 
could  later  be  found  inapprt^riate  for 
part  64,  EPA  does  not  b^eve  this 
would  generally  be  the  case.  In  many 
instances,  such  periodic  monitoring 
would  likely  serve  as  the  basis,  in  whole 
or  in  part,  for  compliance  with  part  64. 
For  instance,  a  source  owner  or  operator 
may  conduct  intermittent  monitoring  of 
visible  emissions  or  certain  parameters 
to  satisfy  part  70  periodic  monitoring. 
To  the  extent  successful,  the  experience 
with  that  monitoring  could  be  used  to 
justify  its  use  under  part  64.  At  the  least, 
the  experience  gained  under  periodic 
monitoring  could  be  used  to  develop 
data  to  support  proposed  part  64 
monitoring  at  permit  renewaL  Such  data 


could  be  used,  for  example,  to  justify 
appropriate  indicator  ranges,  quality 
assurance  procedures,  monitoring  ■ 
frequency  and  similar  part  64 
requirements.  Just  as  importantly,  the 
continued  presence  of  part  70 
monitoring  requirements  during  the 
initial  permit  term  is  essential  to 
provide  the  minimum  level  of  assurance 
that  a  source  remains  in  compliance 
with  a  part  70  permit  as  required  under 
title  V  of  the  Act.  Thus.  EPA  rejects  the 
position  suggested  by  some  commenters 
that  it  should  immediately  suspend  the 
part  70  periodic  monitoring 
requirements  pAnWing  implementation 
of  part  64. 

5.  Relationship  to  part  70  Compliance 

Certifications 

In  developing  an  implementation 
approach  in  the  1993  EM  proposal.  EPA 
indicated  that  owners  or  operators  must 
rely  on  methods  for  detomlning 
continuous  compliance  to  submit  a 
certification  of  vvhether  compliance  is 
continuous  or  intermittent.  Many 
industry  representatives  and  State  and 
local  agencies  objected  to  the  burdens 
associated  with  the  1993  proposal.  A 
large  part  of  those  burdens  vrould  have 
occiured  as  a  result  of  having  to  develop 
monitoring  that  could  produce  data  of 
sufficient  reliability  to  make 
determinations  of  continuous 
compliance  with  a  degree  of 
representativeness,  accuracy,  precision, 
and  reliability  equivalent  to  that 
provided  by  conducting  the  test  method 
established  for  a  particular  requiiement 
In  response  to  those  concerns,  the 
Agency  opted  to  pursue  the  CAM 
approach  which  provides  a  reason^le 
assurance  of  compliance  through 
monitoring  of  control  operations.  The 
EPA  believes  that  the  CAM  approach 
does  enhance  existing  monitoring 
requirements  and  provides  sufficient 
information  for  an  owner  or  operator  to 
reach  a  conclusion  about  the 
compliance  status  of  the  owner  or 
operator's  source  that  is  adequate  to 
satisfy  the  compliance  certification 
obligations  in  the  Act  Such  monitoring 
also  provides  data  sufficient  for  EPA, 
permitting  authorities,  and  the  public  to 
evaluate  a  source's  compliance  and  to 
take  appropriate  action  where  potential 
compliance  problems  are  discovered. 

The  part  64  rulemaking  also  clarifies 
the  Agency's  interpretation  of  the 
phrase  "continuous  or  intermittent"  as 
used  in  section  114(a)(3)  of  the  Act  The 
1993  EM  proposal  interpreted  the 
requirement  that  source  owners  or 
operators  certify  "whether  compliance 
is  continuous  or  intermittent"  to  require 
monitoring  sufficient  to  determine  if 
compliance  was  continuous.  (58  FR 


54654,  54658)  Thus  the  term 
"continuous"  was  read  as  meaning  th^ 
compliance  was  achieved  during  all 
averaging  periods  for  a  standard  and 
"intermittent"  was  read  generally  as 
meaning  that  one  or  more  deviations 
occurred  during  the  certification  period. 
(58  FR  54665).  This  proposed 
interpretation  was  consistent  with  the 
Agency's  position  in  the  preamble  to 
proposed  part  70  as  well  (see  56  FR 
21737,  May  10, 1991  ("The  compliance 
certification  must 

document  *  •  •  whether  compliance 
was  continuous  or  intermittent  (i.e., 
whethw  diere  were  periods  of 
noncompliance)."). 

The  Agency  reconsidered  this 
interpretation  in  reopening  the  puUic 
comment  period  on  the  1993  EM 
proposal  and  noted  that  "intttmittent" 
could  mean  either  that  noncompliance 
had  occurred  or  that  the  owner  ot     . 
operator  has  data  sufficient  to  certify 
compliance  only  on  an  intermittent 
basis.  (See  59  FR  66848.  col.  2  ("nothing 
in  section  114(aX3)  dictates  diat  all 
source  owners  or  operators  must  certify 
to  being  in  either  continuous 
compliance  or  else  be  considered  in 
noncompliance;  source  ownen  or 
operators  may  also  certify  to  beii^  in 
compliance  as  demonstrated  on  an 
intermittent  basis.")),  llie  EPA  believes 
that  the  statutory  interpretation 
discuiaed  in  the  preamble  to  the  1993 
EM  proposal  and  this  ahemative 
interpretation  are  both  reasonable,  and. 
that  EPA  has  discretion  to  clarify  the 
meaning  of  this  statutory  provision 
given  the  ambiguify  in  the  l^islation. 
As  outlined  below,  today's  rulunaking 
(see  the  revisions  to  §  70.6(cM5))  is 
derived  from  the  interpretation 
contained  in  the  December  1994  notice 
reopening  the  conunent  period  on  the 
1993  EM  proposal 

6.  Consistency  with  Regulatory 
Reinvention  Efforts 

The  approach  in  this  rule  lays  out 
broad  principles  and  peifuiniance 
criteria  for  appropriate  monitoring,  but 
does  not  mandate  the  use  of  a  particuiar 
technology.  The  proposal  is  intended  to 
reflect  the  principles  articulated  in 
President  Clinton's  and  Vice  President 
Gore's  March  16, 1995  report. 
"Reinventing  Environmental 
Regulation.  "  That  report  esUblished  as 
goals  for  environmental  regulation 
building  partnerships  between  EPA  and 
State  and  local  agencies,  minimising 
costs,  providing  flexibility  in 
implementing  programs,  tailoring 
solutions  to  the  problem,  and  shifting 
responsibilities  to  State  and  local 
agencies.  The  Agency  believes  that  part 
64  meets  the  goals  of  the  report 
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This  approach  also  is  consistent  with 
President  Clinton's  regulatory  reform 
initiatives  and  EPA's  Conunon  Sense 
hutiatiTe  in  that  it  focuses  on  steps  to 
prevent  pollution  rather  than  to  impose 
unnecessary  command  and  control 
regulations  on  regulated  sources.  The 
approach  is  based  on  the  assumption 
that  pollution  control  is  an  integral  part 
of  doing  business  and  that  owners  or 
operators  shotild  pay  attention  to  their 
pollution  control  operations  with  the 
same  care  they  do  their  product 
operations.  The  CAM  approach 
emphasixes  the  role  of  the  owner  or 
operator  in  developing  a  plan  to  achieve 
this  goal  for  specific  circumstances. 

D.  Benefits  of  a  CAM  Approach  and 
Potential  Control  Costs 

The  EkPA  believes  that  monitoring 
under  part  64  can  in  some  situations, 
reduce  operating  costs.  For  example, 
monitoring  data  can  be  used  to  increase 
combustion  efficiency  in  an  industrial 
boiler  or  to  increese  capture  and  reuse 
of  solvwita  at  a  coating  plant  A  1990 
study  by  the  Genanl  Accounting  Office 
entitled  "Air  Pollution:  Improvements 
Needed  in  Detecting  and  Preventing 
Violations"  Csee  do^t  item  A-01-62- 
VI-I~12)  noted  several  instances  in 
which  companies  have  achieved  such 
operating  cost  reductions.  The  CAM 
appwch  also  alerts  owners  or  operators 
that  potential  control  device  problaou 
nuy  exist.  The  owner  or  opentor  can 
use  this  information  to  target  control 
devices  for  routine  maintenance  and 
repair,  and  reduce  the  potential  for 
costly  breakdowns.  While  benefits  may 
occur  to  some  facilities  as  the  result  of 
better  awareness  of  equipmott 
operation,  changes  in  equipment 
operation  are  not  required  by  part  64. 

Part  64  does  not  itself  have  emissions 
reductions  benefits,  EPA  does  expect, 
howevw,  that  some  sources  may  nave  to 
reduce  emissions  in  order  to  comply 
with  their  underlying  emissions 
standards  in  response  to  monitoring 
under  part  64.  Q*A  expects  that  some 
emissions  reductions  may  result  from 
sources  having  to  reduce  emissions 
overall,  and/or  to  respond  to  periods  of 
excess  emissions  more  quickly,  thus 
reducing  their  frequency  and  duration. 
EPA  has  not  estimated  ^e  emissions 
reductions  that  may  result  from  this: 
EPA  believes  these  reductions  and  any 
associated  health  and  welfare  benefits 
are  not  attributable  to  part  64 — but  to 
the  underlying  emissions  standards. 

The  Agency  believes  that  there  is 
adequate  evidence  that  monitoring 
control  performance  will  assure 
continuing  compliance  with  applicable 
requirements.  Studies  conducteid  by  the 
Agency  have  shown  that  control  device 


operation  and  maintenance  problems 
are  a  significant  factor  in  creating  excess 
emissions  (see  docket  items  II-A-22  and 
VI-A-2).  In  addition,  these  studies  have 
documented  that  assumptions  about 
compliance  status  are  often  inaccurate 
when  detailed  inspections  of  control 
devices  are  conducted  (see.  for  example, 
docket  item  Vh-A-Z).  Moreover, 
information  included  in  the  Regulatory 
Impact  Analyses  (RIA)  documents  that, 
bHsd  on  data  sheets  compiled  for  all 
major  sources  by  State  agmicy 
inspectors  in  fifteen  States, 
approximately  20  percent  of  all  major 
sources  have  significant  compliance 
problems  jnd  there  is  a  significant 
corollary  between  the  adequacy  of  a 
source's  operation  and  maintenance 
procedures  and  compliance  risk. 

There  vrill  be  real  costs  associated 
with  measures  sources  may  take  to 
reduce  emissions  in  order  to  comply 
with  their  underlying  emissions 
standards  in  response  to  monitoring 
under  part  64.  Costs  as  well  as 
emissions  reductions  ben^ts  will  result 
from  sources  having  to  reduce  emissions 
overall,  and/or  to  respond  to  periods  of 
excess  amissicms  more  quickly,  thus 
leducing  their  frequency  and  duration. 
Such  costs  would  be  due  to  increase 
expenditures  for  operation  and 
maintenance  and  capital  equipment 
The  EPA  has  not  estimated  the  cost 
aaeociatad  with  emissions  reductions 
that  may  nault;  EPA  believes  such  costs 
an  not  attributable  to  part  64 — but  to 
the  undariying  emissions  standard. 

E.  The  Relationship  of  Part  64  to 
Credible  Evidence  and  Brrforcewent 
Issues 

1.  General  CAM  Enfiorcement  Pcrfiey 

As  a  genanl  mattor,  the  Agmcy 
expects  that  source  owners  or  operators 
will  be  in  compliance  with  all 
applicable  emission  requirements  if 
they  conform  to  the  requirements  of  part 
64.  Further,  the  Agency  expects  that 
there  will  be  relatively  limited 
information  available  to  override  the 
information  provided  by  the  ownec  or 
operator  on  an  emissions  unit's 
compliance  status  beyond  that  provided 
through  monitoring  that  satisfim  part  64 
or  part  70.  However,  neither  these 
expectations  nor  complete  compliance 
with  part  64  will  prohibit  the  Agency 
from  undertaking  enforcement 
investigations  when  appropriate  under 
the  circumstances,  such  as  when 
information  indicates  there  are 
conditions  that  may  threaten  or  result  in 
harm  to  public  health  or  the 
environment  indicates  a  pattern  of 
noncompliance,  indicates  serious 


misconduct,  or  presents  other 
circumstances  warranting  enforcement 

2.  The  Credible  Evidence  Revisions  to 
40  CFR  parts  51,  52, 60,  and  61  ("The 
CE  Revisions") 

See  the  CE  Revisions  as  published  in 
the  Federal  Register  on  February  24, 
1997  (62  FR  8314)  for  discussion  of  that 
rulemaking  history.  During  the  many 
public  conunent  periods  for  the  CE 
Revisions  and  the  CAM  proposal,  the 
Agency  received  numerous  comments 
stating  that  the  two  rxiles  are 
inextricably  connected,  impact  each 
otha,  and  should  be  prop<Med  together 
in  order  for  meaningful  public  comment 
from  interested  stakeholdws.  The 
Agency  reviewed  these  comments  but 
decided  to  proceed  with  the  CE 
rulemaking  separately  from  this 
rulemaking  for  several  reasons.  First,  the 
Agency  believes  that  there  was 
sufficient  opportunity  for  all  interested 
parties  to  comment  on  any  perceived 
relationahip  or  any  substuitive  issues 
regarding  the  proposed  credible 
evidence  revisions  and  the  CAM 
proposal  before  the  promulgation  of  the 
CE  Revisions  in  February,  1997.  The 
Agency  releesed  a  public  draft  of  the 
CAM  approach  in  September,  1995,  and 
then  conducted  a  public  meeting  in 
April.  1996,  on  the  credible  evidence 
revisions.  Tlie  Agency  also  accepted 
public  commoits  on  the  credible 
evidence  rulemaking  and  the  CAM 
propoaals  between  September,  1995, 
and  die  promulgation  of  the  CE 
Revisions.  Thus,  all  interested  parties 
had  the  opportunity  to  comment  on  the 
two  rulemakings  and  the  Agracy 
received  numerous  comments  <hi  this 
topic  before  the  CE  Revisions  were 
promulgated.  In  addition,  there  was  also 
ample  opportunity  for  public  comment 
on  any  perceived  relationship  after 
promulgation  of  the  CE  Revisions  and 
before  &e  finaliaation  of  part  64.  The 
Agency  released  a  public  draft  of  the 
CAM  approach  in  August,  1996.  and 
held  a  public  meeting  regarding  the 
1996  part  64  Draft.  The  Agency  also 
reopened  the  comment  period  on  part 
64  on  April  25. 1997.  (  62  FR  20147)  to 
allow  for  comments  on  the  relationship 
between  part  64  and  the  CE  Revisions. 
See  the  Response  to  Comments 
Document  (Part  DI)  at  section  14  for  the 
Agency's  response  to  these  comments. 
Thus,  all  interested  parties  had  the 
opportunity  to  comment  on  the 
.  relationship  between  part  64  and  the  CE 
Revisions  before  each  of  these 
rulemakings  was  promulgated. 

Second,  the  Agency  decided  to 
promulgate  the  CE  Revisions  separate 
from  put  64  because  the  two  programs 
are  difforent  in  scope.  The  CE  Revisioiu 
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are  not  limited  to  part  64  data  or 
information  collected  pursuant  to  a  part 
70  permit  generally.  Other  types  of  CE 
could  include  information  from 
monitoring  that  is  not  required  by 
regulation  (such  as  monitoring 
conducted  pursuant  to  a  consent 
agreement  or  a  specific  section  114 
request)  or  information  from  inspections 
by  the  permitting  authority.  In  addition, 
the  CE  Revisions  affect  all  sources 
regulated  by  40  CFR  parts  51,  52,  60, 
and  61.  not  just  soiuces  who  will  be 
covered  by  part  64.  Thus,  although 
sources  covered  by  this  rulemaking  are 
regulated  under  the  provisions  amended 
by  the  CE  Revisions,  both  the  sources 
covered  by  this  rulemaking  and  the  data 
generated  by  this  rulemaking  are  subsets 
of  the  sources  and  potential  credible 
evidence  addressed  in  the  CE  Revisions. 
Therefore,  it  was  appropriate  for  the 
Agency  to  promulgate  these  two 
rulemakings  separately.  See  63  FR  8314 
for  a  discussion  of  the  scope  of  the  CE 
Revisions. 

Even  though  the  CE  Revisions  and 
part  64  rulemakings  are  distinct 
regulatory  actions,  there  are 
complementary  aspects  to  the  two  rules. 
As  noted  above,  consistent  with  the 
existing  provisions  of  part  70,  the  CE 
revisions  reiterate  that  data  other  than 
compliance  test  data  can  be  used  as  a 
basis  for  title  V  compliance 
certifications.  Most  importantly,  the  CE 
rulemaking  aCEacts  the  potential 
consequences  of  identifying  deviations, 
exceedances  or  excursions  in  a 
compliance  certification  based  on  data, 
such  as  part  64  data,  that  are  from 
sources  other  than  the  compliance  or 
refsrence  test  method.  The  CE  revisions 
clarify  the  authority  to  rely  on  these 
data  to  prove  that  a  source  is  in 
compliance  or  that  a  violation  has 
occurred. 

Finally,  the  CE  Revisions  and  this 
rulemaking  did  not  need  to  be 
promulgated  together  because  these 
regulations  have  different  statutory 
bases.  The  Agency  promulgated  the  CE 
Revisions  based  primarily  on  section 
113(a)  of  the  Act,  which  authorizes  the 
Agency  to  bring  an  administrative,  civil 
or  criminal  action  "on  the  basis  of  any 
information  available  to  the 
Administrator."  See  62  FR  at  8320-23. 
The  part  64  regulations,  however. 
re^ond  to  the  statutory  mandates  of  the 
CAA  Amendments  of  1990,  including 
but  not  limited  to  section  114(a)(3). 

3.  Potential  Enforcement  Consequences 
Related  to  CAM  and  CE 

As  a  general  matter,  the  Agency  notes 
that  it  intends  to  apply  its  current 
enforcement  policies  in  instances  where 
the  Agency  believes,  based  on  a  review 


of  CAM  data,  that  a  source  has  violated 
underlying  emission  limits.  During  the 
public  comment  period,  commenters 
raised  several  issues  about  the 
relationship  between  the  proposed  part 
64  monitoring  information,  the  CE 
Revisions,  and  enforcement  of 
violations  of  the  Act.  The  following 
discussion  generally  addresses  those 
concerns.  See  section  14.2  (Part  HI)  of 
the  Response  to  Comments  Document 
(A-91-53-VII-C-3)  for  responses  to 
specific  issues  raised. 

First,  these  commenters  suggested 
that  compliance  with  indicator  ranges 
under  part  64  should  act  as  a  shield  to 
enforcement  actions.  The  Agency 
disagrees.  Complete  compliance  with  an 
approved  part  64  monitoring  plan  does 
not  shield  a  source  from  enforcement 
actions  for  violations  of  applicable 
requirements  of  the  Act  if  other  credible 
evidence  proves  violations  of  applicable 
emission  limitations  or  standards.  The 
Agency  exi}ects  that  a  unit  that  is 
operatLog  within  appropriately 
established  indicator  ranges  as  part  of 
approved  monitoring  wUl,  in  fact,  be  in 
compliance  with  its  applicable  limits. 
Part  64  does  not  prohibit  the  Agency, 
however,  frtim  undertaking  enforcement 
where  appropriate  (such  as  cases  where 
the  part  64  indicator  ranges  may  have 
been  set  improperly  and  other  data  such 
as  information  collected  during  an 
inspection  provides  clear  evidence  that 
enforcement  is  warranted). 

Similarly,  several  commenters  stated 
that  if  a  source  owner  or  operator 
identified  excursions  or  exceedances  of 
the  applicable  indicator  ranges  and 
conducted  a  prompt  correction,  with  or 
without  a  QIP,  then  there  should  be  a 
shield  frt>m  enforcement  for  any 
potential  violation  of  an  underlying 
emissions  limitation.  This  is  alsio 
incorrect  If  a  source  owner  or  operator 
identifies  one  or  more  excursions  or 
exceedances  of  its  indicator  ranges 
established  under  part  64,  prompt 
correction  of  the  condition  does  not 
establish  a  shield.  At  the  same  time,  the 
CAM  excursions  do  not  necessarily  give 
rise  to  liability  under  part  64  or  the  Act 
(unless  an  excuraion  is  specifically 
made  an  enforceable  permit  term).  The 
Agency  understands  that  many  sources 
operate  well  within  permitted  limits 
over  a  range  of  process  and  pollution 
control  device  operating  parameters. 
Depending  on  the  nature  of  pollution 
control  devices  installed  and  the 
specific  compliance  strategy  adopted  by 
the  source  or  the  permitting  authority, 
part  64  indicator  ranges  may  be 
established  that  generally  represent 
emission  levels  significantly  below  the 
applicable  underlying  emission  limit 
For  this  reason,  and  because  the  Agency 


anticipates  a  wide  variance  in  CAM 
indicator  range  setting  practices,  the 
Agency  intends  to  draw  no  firm 
inferences  as  to  whether  excursions 
from  CAM  parameter  levels  warrant 
enforcement  of  underlying  emission 
levels  without  further  investigation  into 
the  fwrticular  circumstances  at  the 
source.  Thus,  although  staying  within 
appropriately  established  indicator 
rmiges  gives  a  reasonable  assurance  of 
compliance,  excursions  from  indicator  ; 
ranges  do  not  necessarily  indicate 
noncompliance.  The  Agency  may 
investigate  such  excursions  for  possible 
violations  based  on  the  general 
enforcement  criteria  identified  above.  A 
proper  and  prompt  correction  of  the 
problem  causing  the  excursion  or 
exceedance,  wiUi  or  without  a  QIP,  will 
factor  into  the  Agency's  decision  on 
whether  to  investigate  a  source  for 
potential  violations  but  does  not  shield 
the  source  from  an  enforcement  action 
by  the  Agency. 

Secona,  several  comments  have  stated 
that  the  use  of  CAM  monitoring  data  as 
credible  evidence  to  demonstrate  the 
existence  of  a  violation  would  increase 
the  stringency  of  many  standards. 
Although  it  is  correct  that  the  Agency, 
as  well  as  states,  public  citizens,  and 
sources,  could  potentially  use  CAM 
monitoring  data  as  credible  evidence  of 
either  compliance  or  noncompliance 
with  an  emission  standard,  the  evidence 
could  only  be  used  if,  as  stated  in  the 
CE  Revisions,  the  information  is 
relevant  to  whether  the  source  would 
have  been  in  compliance  with 
applicable  requirranents  if  the 
appropriate  performance  or  compliance 
test  had  been  performed.  The  CE 
Revisions  and  the  use  of  CAM  data  as 
potential  credible  evidence  do  not 
change  the  stringency  of  any  emission 
standard  for  the  reasons  set  forth  in  the 
preamble  to  the  CE  Revisions.  See  63  FR 
8314. 

Finally,  it  has  been  suggested  during 
the  part  64  and  credible  evidence 
rulemakings  that  a  Title  V  permit  may 
be  written  to  limit  the  types  of  evidence 
used  to  prove  violations  of  emissions 
standards.  As  mentioned  in  the  CE 
Revisions,  even  if  a  Title  V  permit 
specifies  that  certain  monitoring,  CAM 
or  other  monitoring,  be  performed  and 
that  this  monitoring  is  the  sole  or 
exclusive  means  of  establishing 
compliance  or  non-compliance,  EPA 
views  such  provisions  as  null  and  void.* 
Such  an  attempt  to  eliminate  the 
possible  use  of  credible  evidence  other 
than  the  monitoring  specified  in  a  Title 
V  permit  is  antithetical  to  the  credible 
evidence  rule  and  to  section  113(e)(1).  If 
such  a  provision  is  nonetheless 
included  in  a  permit  the  permit  should 
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be  vetoed  to  avoid  any  ambiguity.  If  the 
provision  is  not  vetoed,  the  provision  is 
without  meaning,  as  it  is  ultra  vires,  that 
is,  beyond  the  authority  of  the  permit 
writm  to  limit  what  evidence  may  be 
used  to  prove  violations,  just  as  if  a 
permit  writer  were  to  attempt  to  write 
in  a  provision  that  a  source  may  not  be 
assessed  a  penalty  of  $25,000  per  day  of 
violation  for  each  violation.  Evidence 
that  is  permitted  by  statute  to  be  used 
for  enforcement  purposes,  fines  that 
may  be  levied,  and  any  other  statutory 
provisiona.  may  not  be  altraed  by  a 
penniL 

n.  Detailed  Diacaasioa  of  RaguUlofy 
Prorieioiia 

A.  Section  64. 1 — Definitions 

Section  64.1  defines  most  of  the  key 
terms  and  phrases  used  in  part  64. 
Certain  definitions  which  were 
contained  in  §  64.2  of  the  1993  EM 
proposal  have  been  deleted  from  the 
final  rule,  while  other  definitions  from 
the  proposed  rule  have  been 
considerably  revised.  In  addition,  a 
number  of  new  definitions  have  been 
added  to  the  final  rule.  The  Agency 
believes  these  deletions,  revisions,  and 
additions  accomplish  the  following 
goals;  They  reflect  changes  to  the 
objectives  and  substantive  provisions  of 
part  64;  they  respond  to  concerns  and 
commmts  made  about  the  definitions  in 
the  1993  EM  proposal:  and  they  bring 
part  64  more  closely  into  accord  with 
the  regulatory  language  of  part  70.  The 
final  definitions  also  reflect  rhnngei 
made  in  response  to  comments  received 
on  the  1995  and  1996  part  64  Drafts. 
These  are  discuaaed  below. 

1.  Definitions  Deleted  from  the  Final 
Rule 

The  rwisioDS  to  the  substantive 
provisions  of  part  64  in  the  final  rule 
have  necessitated  the  deletion  of  certain 
definitions  set  forth  in  $64.2  of  the  1993 
EM  propoaaL  In  some  instances,  these 
definitions  have  been  superseded  hf 
new  terminology  relating  to  the  same  or 
similar  concepts.  In  other  cases,  the 
deleted  definitions  related  to  matters 
which  are  inapplicable  to  the  final  rule.  - 
The  eliminated  definitions  are  as 
follows: 

a.  Contznaous  Compliance  and 
Intermittent  Compliance.  The  1993  EM 
proposal  would  have  required  the  use  of 
data  from  an  enhanced  monitoring 
protocol  to  determine  and  certify 
whether  an  affected  source  or  emissions 
unit  complied  with  applicable  emission 
limitations  or  standards  and  whether 
such  compliance  was  "continuous"  or 
"intermittent"  Section  64.2  of  the  1993 
EM  proposal  defined  the  term 


"continuous  compliance"  as  requiring 
the  attainment  of  quality-assured  data 
from  an  enhanced  monitoring  protocol 
for  all  required  periods,  the 
demonstration  by  such  data  that  an 
owner  or  operator  has  complied  with 
the  applicable  emission  limitation  or 
standard  during  all  monitored  periods, 
and  a  demonstration  of  compliance  by 
any  other  data  collected  for  the  purpose 
of  determining  compliance  during  the 
monitored  periods  if  such  other  data 
were  collected.  The  1993  EM  proposal 
stated  that  a  source  or  emissions  unit 
was  in  "intermittent  compliance"  if, 
dining  the  reporting  period,  either  the 
data  availability  requirement  was  not 
satisfied  because  insufficient  data  was 
obtained  from  the  enhanced  monitoring 
protocol,  or  the  owner  or  operator 
violated  the  applicable  emission 
limitation  or  standard  because  a 
deviation  occurred  during  a  period  for 
which  no  federally-approved  or 
federally-promulgated  excused  period 
applied. 

Many  commenters  objected  to  these 
definitions  for  various  reasons, 
including  a  contention  that  EPA  had 
merged  the  concept  of  achieving 
continuous  compliance  with  the 
concept  of  demonstrating  compliance. 
The  definitions  of  continuous 
compliance  and  intermittent 
compliance  in  the  proposed  rule  were 
also  closely  tied  to  the  Agency's 
interpretation  of  section  114(a)(3)  of  the 
Act  under  the  1993  EM  proposaL 
Section  114(aH3)  directs  the 
Administrator  to  require  certification  of 
"whether  compliance  is  continuous  or 
intermittent."  Under  the  1993  EM 
proposal,  this  language  was  interpreted 
as  requiring  a  certification  that 
compliance  was  achieved  during  all 
averaging  periods  for  a  standard,  and 
"intermittent"  meant  that  one  or  more 
unexcuaed  deviations  occurred  during 
the  certification  period.  This 
interpretation  was  also  the  subject  of 
much  public  comment.  As  described  in 
greater  detail  above,  the  Agency  has 
responded  to  these  comments  by 
adopting  an  alternative  interpretation  of 
section  114(aM3).  The  Agency  has 
therefore  deleted  the  EM  proposed 
definitions  of  continuous  and 
intermittent  compliance  fitim  the  final 
nde.  (See  Section  II.K.2.  for  additional 
discussion  of  the  interpretation  of 
compliance  certifications.) 

b.  Deviatjon.  The  proposed  rule  stated 
that  a  "deviation"  included  any 
condition  detomined  by  enhanced 
monitoring  or  other  collected  data 
which  identifies  that  an  emissions  unit 
has  failed  to  meet  an  applicable 
emission  limitation  or  star.dard.  This 
definition  included  any  conditions  that 


either  violated  an  applicable  emission 
limitation  or  standard  or  would  have 
violated  such  limitation  or  standard  but 
for  a  federally-nromulgated  exemption. 

A  number  of  commenters  raised 
concerns  about  the  proposed  definition 
of  deviation.  Some  argued  that  the 
proposed  definition  was  too  closely  tied 
to  the  violation  of  an  emission 
limitation  or  standard.  These 
commentms  requested  clarification  that 
a  deviation  is  not  necessarily  a  violation 
of  an  emission  limitation  or  standard. 
Other  commenters  objected  to  portions 
of  the  definition  which  would  have 
allowed  a  deviation  to  be  based  on  "data 
collected  that  can  be  used  to  certify 
compliance,"  such  as  the  data  obtained 
through  a  voluntary  audit.  These 
commenters  argued  that  such  a 
definition  created  a  disincentive  for 
owners  and  operators  to  engage  in 
certain  types  of  self-monitoring. 

The  final  r\ile  does  not  refer  to 
"deviations"  In  part  64  and  thus  does 
not  include  a  definition  of  "deviation." 
The  1996  part  64  Draft  did  contain  a 
revised  definition  of  "deviation"  to  be 
included  in  the  part  71  provisions 
covering  the  fisderal  operating  permits 
program.  This  definition  would  have 
clarified  that  a  deviation  is  not  always 
a  violation  and  that  types  of  events  that 
were  to  be  considered  deviations 
included  "exceedances"  and 
"excursions"  as  defined  under  part  64. 
The  state  operating  permit  programs 
authorized  by  part  70  of  this  chapter 
allow  permitting  authorities  to  define 
the  term  "deviation"  in  the  context  of 
their  individual  programs.  The  1996 
part  64  Draft  did  not  include  a 
definition  of  "deviation"  to  be  included 
in  part  70  because  the  Agency  did  not 
want  to  restrict  the  poww  of  permitting 
authorities  to  define  this  term. 

Public  comments  on  the  1996  part  64 
Draft  pointed  out  that  there  are 
permitting  authorities  which  define  a 
"deviation"  as  a  violation  of  the 
underlying  emission  limitation  or 
standard.  The  provisions  in  the  1996 
part  64  Draft  which  stated  that 
exceedances  and  excursions  are  to  be 
considered  deviations  without 
necessarily  being  violations  arguably 
conflict  with  those  definitions  of 
"deviation."  In  response  to  these 
concerns,  the  Agency  has  eliminated  all 
references  to  "deviations"  frx)m  part  64. 

c.  Other  Deleted  Definitions.  The 
proposed  rule  contained  a  definition  for 
"established  monitoring."  This 
definition  applied  to  certain  types  of 
monitoring  methodologies  which  had 
been  demonstrated  to  be  a  feasible 
means  of  assessing  compliance  with 
emissions  limitations  or  standards.  The 
concept  of  "established  monitoring" 
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was  used  in  the  monitoring  selection 
process  under  the  1993  EM  proposal.  As 
discussed  below  in  Section  II.D.,  these 
provisions  have  been  eliminated  in  part 
64.  Because  the  concept  of  "established 
monitoring"  serves  no  function  in  the 
final  rule,  this  definition  has  been 
deleted. 

The  proposed  rule  defined  "fugitive 
emissions"  as  those  emissions  which 
could  not  reasonably  pass  through  a 
stack,  chimney,  vent,  or  other 
functionally-equivalent  opening.  This 
definition  was  necessary  because 
§  64.4(d)  of  the  proposed  rule  would 
have  established  separate  monitoring 
protocol  requirements  for  fugitive 
emissions  monitoring.  As  discussed 
below  in  Section  II.B.,  fugitive 
emissions  are  not  subject  to  any  specific 
part  64  monitoring  requirements.  The 
Agency  has  therefore  deleted  this 
definition  from  the  final  rule. 

Section  64.4(c)  of  the  1993  EM 
proposal  established  certain 
requirements  for  owners  or  operators 
who  sought  to  use  the  monitoring  of 
process  or  control  device  parameters  as 
part  of  an  enhanced  monitoring 
protocol.  In  certain  instances,  the 
proposed  rule  required  the 
establishment  of  a  "demonstrated 
compliance  parameter  level"  (DCPL)  to 
determine  which  levels  of  the  parameter 
being  monitored  correlated  with  a 
demonstration  of  compliance  with  the 
applicable  emission  limitation  or 
standard.  Under  the  requirements  in  the 
final  rule,  the  Agency  has  modified  its 
approach  to  parameter  monitoring  (see 
Section  n.C.  for  a  more  detailed 
disciiasion).  Accordingly,  the  definition 
of  "demonstrated  compliance  parameter 
level"  or  DCPL  has  been  deleted  from 
the  final  rule. 

Both  the  terms  "enhanced 
monitoring"  and  "enhanced  monitoring 
protocol"  have  been  eliminated  in  the 
final  rule.  The  1993  EM  proposal 
defined  "enhanced  monitoring"  as  the 
methodology  used  by  an  owner  or 
operator  to  detect  deviations  with 
sufficient  representativeness,  accuracy, 
precision,  reliability,  frequency,  and 
timeliness  in  order  to  determine  if 
compliance  is  continuous  during  a 
reporting  period.  An  "enhanced 
monitoring  protocx>r'  was  defined  as  the 
monitoring  methodology  and  all 
installation,  equipment,  performance, 
(^mration.  and  quality  assurance 
requirements  applicable  to  that 
methodology.  The  final  part  64 
establishes  monitoring  performance 
criteria  in  the  body  of  the  rule  rather 
Ihaa  in  a  definition;  thus,  the 
definitioas  of  "enhanced  monitoring" 
aad  "nahanrnd  moaitoring  protocol" 
have  bean  deleted.  Tlie  1996  part  64 


Draft  included  a  related  concept,  the 
"compliance  assurance  monitoring 
(CAM)  plan,"  which  distinguished 
monitoring  for  units  with  control 
devices  subject  to  subpart  B  of  that  draft 
r\ile  and  monitoring  for  other  units 
under  subpart  C  of  that  draft  rule. 
Because  the  final  rule  does  not  include 
subpart  C,  this  term  is  not  used  in  the 
final  rule. 

"Responsible  official"  was  defined 
undOT  the  1993  EM  proposal  as  having 
the  same  meaning  as  provided  under 
§  70.2.  This  term  was  used  in  §  64.5(c) 
of  the  1993  EM  proposal,  which 
required  that  the  personal  certification 
of  a  responsible  official  be  included  in 
each  enhanced  monitoring  report  In 
response  to  a  number  of  objections  to 
this  requirement,  the  Agency  has  not 
included  a  part  64  report  signature 
requirement  in  the  final  part  64  rule  but 
generally  relies  on  part  70  reporting 
procedures.  Thus,  there  is  no  need  to 
define  "responsible  official"  in  part  64. 
It  should  be  noted  that  §  70.5(d)  oudines 
the  responsible  official's  duties  with 
respect  to  submitting  reports,  including 
part  64  reports. 

2.  Revised  Definitions 

There  are  a  number  of  definitions  that 
were  in  the  1993  EM  proposal  that  have 
been  revised  in  the  final  rule.  Some  of 
these  revisions  are  relatively  minor, 
such  as  technical  revisions  designed  to 
reflect  changes  to  the  substantive 
provisions  of  part  64  or  to  more  closely 
parallel  the  definitions  found  in  part  70. 
Other  revisions  are  intended  to  address 
more  significant  concerns  with  the 
proposed  definitions.  The  revised 
deflations  are  as  follows: 

a.  Emission  Limitation  or  Standard 
and  Applicable  Requirement.  The  1993 
EM  proposal  defined  an  "emission 
limitation  or  standard"  as  any  federally 
enforceable  emission  limitation, 
emission  standard,  standard  of 
performance  or  means  of  emission 
limitation  as  defined  under  the  Act 
This  term  is  actiially  a  hybrid  of  several 
terms  used  imder  the  Act.  The  proposed 
definition  stated  that  an  emission 
limitation  or  standard  may  be  expressed 
as  a  specific  quantity,  rate  or 
concentration  of  emissions:  as  the 
relationship  of  controlled  to 
uncontrolled  emissions  (e.g.,  control 
efficiency);  as  a  woiic  practice;  as  a 
process  or  control  device  parameter,  or 
as  another  form  of  design,  equipment, 
operational,  or  operation  and 
maintenance  requirement. 

Section  64.2  of  tiie  1993  EM  proposal 
also  defined  an  "applicable  emission 
limitation  or  standard"  as  any  emission 
limitation  or  standard  subject  to  the 
requirements  of  part  64  including:  (1) 


An  emission  limitation  or  standard 
applicable  to  a  regulated  hazardous  air 
pollutant  under  40  CFR  part  61;  or  (2) 
an  emission  limitation  or  standard 
applicable  to  a  regulated  air  pollutant 
other  than  a  hazardous  air  pollutant 
under  section  1 1 2  of  the  Act,  for  which 
the  source  is  classified  as  a  major 
source. 

The  definition  of  "applicable 
emission  limitation  or  standard"  was 
closely  tied  to  the  applicability 
provisions  of  the  1993  EM  proposal.  For 
example,  the  separate  treatment  of 
hazardous  air  pollutant  emissions 
limitations  or  standards  in  the 
definition  followed  the  proposed  rule's 
separate  applicability  provisions  for 
hazardous  air  p>oIlutants.  Those 
applicability  provisions  have  been 
si^dficantly  revised  in  part  64. 
Commenters  raised  concerns  that  the 
meaning  of  the  term  "applicable 
emission  limitation  or  standard"  was 
unclear.  The  Agency  agrees  that  the 
proposed  definitions  of  "applicable 
emission  limitation  or  standard"  and 
"emission  limitation  or  standard"  could 
be  confusing,  especially  when 
interpreted  in  conjunction  with  the  pre- 
existing definition  of  "applicable 
requirement"  in  part  70.  The  final  rule 
replaces  the  term  "applicable  emission 
limitation  or  standard"  with  the  term 
"applicable  requirement."  Part  64  states 
that  "applicable  requirement"  shall 
have  the  same  meaning  as  provided 
under  part  70.  The  Agency  made  this 
change  in  the  final  r\de  to  avoid  any 
potential  confusion  and  to  bring  past  64 
into  closer  agreement  with  the 
definitions  of  part  70. 

Part  64  retains  the  basic  definition  of 
"emission  limitation  or  standard"  with 
several  revisions.  Several  commenters 
requested  clarification  on  the  meaniitg 
of  "Csderally  enforceable"  in  this 
definition.  The  final  rule  eliminates  the 
phrase  "federally  enforceable"  in  the 
definition  and  defines  an  emission 
limitation  or  standard  as  "any 
applicable  requirement  that  constitutes 
an  emission  linoitation,  emission 
standard,  standard  of  performance  or 
means  of  emission  limitation  *   *  *" 
This  adjustment  reflects  the  addition  of 
the  term  "applicable  requirement"  in 
the  final  rule.  The  term  "applicable 
requirement"  is  used  in  part  70 
permitting  to  refer  to  the  standards, 
requirements,  terms,  and  conditions  that 
are  contained  in  the  part  70  permit  as 
federally-enforceable  requirements. 
Thus,  the  reference  to  "federally 
enforceable"  was  eliminated  because, 
through  the  permitting  process,  all 
"applicable  requirements"  become 
fedoally  enforceable. 
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Additional  language  in  the  part  64 
definition  of  "emission  limitation  or 
standard"  clarifies  that,  tor  purposes  of 
part  64.  the  definition  of  ' 'mission 
limitation  or  standard"  does  not  include 
general  operation  requirements  that  an 
'  or  operator  may  be  required  to 
,  mcfa  ■•  requirements  to  obtain  a 
permit,  to  operate  and  maintain  sources 
in  accordance  writh  good  air  (dilution 
control  practices,  to  develop  and 
maintain  a  malfunction  abatement  plan, 
or  to  conduct  monitoring,  submit 
I1<cirt5  or  keep  records.  As  noted  below 
(we  detailed  discussion  of  §  64.2), 
raquireroents  of  this  type  generally 
apply  to  an  entire  facility.  The  Agency 
has  specifically  excluded  such 
requirements  so  that  otherwrise 
unngulated  emissions  units  are  not 
iMffiropriately  subiect  to  part  64 
monitoring  requirements. 

A  number  oi  commenters  requested 
that  EPA  further  narrow  the  definition 
of  emission  hmitation  or  standard  so 
that  it  would  not  apply  to  work  practice. 
dwlpi  or  similar  types  of  requirements. 
TiMjcommenters  argued  that  part  64 
monitoring  for  these  types  of  standards 
did  not  make  seme  and  would  be 
redundant.  The  Aycj  disapees  to  the 
extent  that  a  control  device  is  used  to 
achieve  compliance  with  these  types  of 
standards.  As  disniaiied  in  Section  113., 
the  final  rule  applies  only  to  pollutant- 
specific  emissions  units  which  achieve 
compliance  by  using  a  control  device. 
The  monitoring  is  designed  to  document 
that  the  control  device  is  properly 
operated  and  maintained.  Many  work 
practice,  design  orsimilar  standards 
will  not  apply  to  these  types  of  units 
(Le.,  with  control  devices),  which 
addresses  many  of  the  commenteis' 
concerns.  For  imits  that  are  subject  to 
such  requirements  and  that  do  uw  a 
control  device  (aee,  e.g..  40  CFR  60.692- 
S,  which  imposes  a  "design"  standard 
that  certain  emissions  be  controlled  by 
a  cnntrol  device  with  95  percent  design 
efficiency),  the  nature  of  the  standard  is 
iBBaterial  to  the  assessment  of  \ 
the  control  device  is  properly  i 
and  maintained.  The  Agency  notes  that 
fai  Ike  example,  the  NSPS  reqtnres  the 
owBar  or  operator  to  monitor  the  control 
device  to  assure  proper  operation  and 
naintenance  (see  §  6a695).  Part  64  will 
act  in  a  similar  manner. 

b.  Rut  TO/Hirt  7t  ftnaiL  The  tenn 
"petmifaaiiiiliaaflin  tlie  1993  EM 
ly  applicable  permit 
I,  aoenoed.  reviaedL,  or 
modified  under  part  C  or  D  of  title  I  of 
the  Act  or  title  V  of  the  Act.  Under  the 
1M9  DrI  proposal,  part  64  would  have 
haiB  impleuiiented  through  both  the  part 
TV  epeiating  permits  program  and  the 
peaoonstructiaD  permits  ptogiaaaa 


developed  under  parts  C  and  D  of  title 
I  of  the  Act  Public  commenters  raised 
a  variety  of  ob^tions  and  concerns  to 
this  proposed  implementation  structure. 
The  Agency  has  responded  to  these 
comments  in  part  by  limiting  part  64 
implementation  under  part  64  to 
permits  covered  by  title  V  of  the  Act 

To  reflect  this  change  in  the 
implementation  approach,  the  Agency 
has  replaced  the  proposed  definition  of 
"permit"  with  a  definition  for  a  "part  70 
or  71  permit."  Section  64.1  of  the  final 
rule  states  that  "part  70  or  71  permit" 
shall  have  the  same  meaning  as 
provided  under  part  70  (or  part  71)  of 
this  chapter.  The  Agency  believes  this 
definition  is  consistent  with  the  goal  of 
bringing  part  64  definitions  into  closer 
agreement  %vith  their  part  70  (or  part  71) 
counterparts. 

The  Agency  has  also  added  a  related 
definition  in  part  64.  The  definition  of 
a  "part  70  or  71  permit  application" 
includes  any  application  that  is 
submitted  by  an  owner  or  operator  in 
order  to  obtain  a  part  70  or  71  permit, 
induding  any  supplement  to  a 
previously  submitted  application.  The 
Agency  believes  the  addition  of  this 
definition  is  necessary  because  the 
implementation  provisions  set  forth  in 
§  64.3  of  part  64  an  connected  to  the 
submission  of  a  part  70  or  71  permit 
application. 

c  kfafor  Source.  The  1993  EM 
proposal  defined  the  term  "ma^or 
source"  as  including  any  major  source 
meeting  the  definition  in  §  70.2. 
excluding  any  hazardous  air  pollutant 
(HAP)  source  included  in  paragraph  (1) 
of  that  definition.  One  commenter 
requested  clarification  of  why  this 
definition  excluded  major  HAP  sources 
included  in  the  major  source  definition 
al  part  70.  The  form  of  the  proposed 
definition  was  necessary  because  the 
1993  EM  proposal  treated  HAP 
requirements  separately  from  other 
requirements.  For  HAP  requirements, 
the  1993  EM  proposal  would  have 
applied  to  any  source  required  to  obtain 
a  part  70  operating  permit  or  a 
preconstruction  permit  under  part  C  or 
D  of  title  I  of  the  Act  and  not  fust  to 
"major  sources."  As  discussad  beljw. 
the  applicafatlity  provisions  of  part  64 
have  been  subetantially  modified  in  the 
final  rule  such  that  thare  are  no  separata 
applicability  provisioas  for  HAP 
raquirements  (see  Section  ILB.).  In  tha 
final  rule,  the  definition  of  "cMjor 
source"  has  been  revised  to  rafloct  tkaea 
changes.  Part  64  sLnpiy  statas  that 
"major  source"  aball  have  the  saoM 
meening  aa  piovii-sd  in  cart  70. 

TheU S.  ^MaU  Bttnnaaa 
Admiaiatndoa  (SBA)  aahMitted  far 
at  the  *'uulaiel.iM  10. 199S 


meeting  a  proposal  to  retain,  in  part  64, 
Q'A's  ctirrent  practice  of  excluding 
from  major  source  status  those  sources 
whose  actiial  emissions  are  less  than  50 
percent  of  the  major  source  threshold. 
SBA  apparently  was  refarring  to  EPA's 
policy  issued  in  January  1995  to 
establish  a  two-year  (extended  until  July 
31, 1998)  transition  policy  that  guides 
EPA  in  applying  the  definition  of 
"m^or  source"  in  part  70.  Because  part 
64  relies  on  part  70's  definition  of 
"major  source,"  SBA's  coiuxrn  is  met 
As  long  as  that  policy  remains  in  e£Eact. 
it  will  be  relevant  to  determining 
applicability  under  part  64.  See  also 
National  hiining  Association  versus  U.S. 
EPA.  59  F.3d  135*  (D.C.  Cir.  1995). 

d.  Other  Part  70  Related  Definitions. 
Section  64.2  of  the  proposed  rule 
contained  a  definition  for  "potential  to 
unit"  which  tracked  the  language  of  the 
part  70  definition  of  "potential  to  emit" 
with  technical  edits  to  reflect  the  1993 
EM  proposal's  focus  on  emissions  units 
as  opposed  to  the  focus  on  raajo' 
soutoaa  in  part  70.  The  text  of  the 
proposed  rule  did  not  make  it  cleiff. 
however,  that  part  70  was  the  source  for 
the  proposed  definition.  Under  part  64, 
"potential  to  emit"  is  explicitly  defined 
as  having  "the  same  meaning  as 
provided  under  part  70  of  this  chapter, 
provided  that  it  shall  be  applied  with 
respect  to  an  'emissions  unit'  as  defined 
under  this  part  in  addition  to  a 
'stationary  source'  as  provided  undv 
part  70  of  this  chapto'."  Although  the 
text  of  the  definition  has  be«i  changed, 
the  meaning  of  "potential  to  emit"  in 
the  final  rule  is  effectively  the  same  as 
in  the  proposed  rule.  The  Agency  made 
thc^j  revisions  to  clarify  the  connection 
of  this  term  with  the  definitions  of  part 
70. 

The  1993  EM  proposal  defined 
"emissions  unit"  as  any  part  or  activity 
of  a  source  that  emits  or  has  the 
potential  to  emit  any  regulated  air 
pollutant  for  which  an  emission 
limitation  or  standard  had  been 
established.  This  definition  was  a 
modification  of  the  definition  of 
"amissions  unit"  sat  forth  in  part  70. 
The  Agency  receivad  a  variety  of  public 
comments  on  this  dau-iition.  One 
comniiritar  recommsndtjd  using  the  part 
70  definition  of  "emiisioos  unit"  in  part 
64.  Several  other  commentaxa  expreuad 
concern  over  tha  use  of  tiu  phivsa  "any 
part  or  activity"  in  tha  definition. 
slating  that  tha  definition  was  not  dear 
as  to  wnethor  an  emissions  unit  is  a 
single  place  of  equipment  or  a  group  at 
multi{^e  units  locatod  togathar  within  a 
source.  In  raapoiue  to  these  coinnents. 
the  definitioa  of  "emisai  Jos  unit"  has 
revised  in  the  final  rule  to  have  the 
ling  as  provided  under  part 
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70.  This  approach  clarifies  potential 
ambiguity  in  the  definition  by  relying 
on  the  established  part  70  definition  of 
the  term  and  brings  part  64  into  closn 
agreement  with  the  provisions  of  the 
operating  permits  program  thorough 
which  part  64  will  be  implement^ 

The  1993  EM  proposal  contained  a 
definition  of  "permitting  authority" 
which  tracked  the  language  of  the  part 
70  definition  of  "permitting  auth<»ity" 
mth  technical  edits  to  reflect  the 
proposed  EM  rule's  implementation 
through  both  tide  V  permitting 
programs  and  title  I  preconstruction 
permit  programs.  The  text  of  the 
proposed  rule  did  not  make  it  clear, 
however,  that  part  70  was  the  source  for 
the  proposed  definition.  In  addition,  the 
final  rule  is  not  implemented  through 
title  I  preconstruction  permits.  The 
Agency  has  therefore  revised  the 
definition  of  "permitting  authorit]^**  to 
have  expressly  the  same  meaning  as 
provided  under  part  70. 

3.  Definitions  Added  in  the  Final  Rule 

Many  of  the  definitions  in  §  64.1  of 
the  final  rule  have  been  added  to  reflect 
changes  in  the  substantive  requirements 
of  part  64  monitoring  under  part  64. 
These  definitions  are  generally 
addressed  in  the  detailed  discussion  of 
the  appropriate  substantive  sections  of 
the  fiioal  ride.  The  following  discussion 
provides  a  Iwief  overview  of  some  key 
terms  added  to  the  definitions  section  of 
the  final  rule. 

The  Agency  has  added  definitions  for 
the  terms  "monitoring"  and  "data"  to 
the  final  rule.  The  rule  defines 
"monitcHing"  as  any  form  of  collecting 
data  on  a  routine  basis  to  determine  or 
otherwise  assess  compliance  with 
emission  limitations  or  standards.  The 
rule  also  includes  a  non-exclusive  list  of 
data  collection  techniques  which  may 
be  considered  appropriate  monitoring 
under  part  64.  lliis  list  is  similar  to  the 
list  included  in  §  64.6  of  the  1993  EM 
proposal  with  minor  changes  in 
response  to  comments  on  that  section. 
"Etata"  is  defined  as  the  results  of  any 
type  of  monitoring  or  compliance 
determination  method.  Some 
commenten  had  raised  concerns  that 
the  use  of  the  term  "data"  in  the 
substantive  provisions  of  proposed  part 
64  reflected  a  bias  toward  instrumental 
monitoring  methods.  The  Agency 
believes  that  by  adding  these  two 
definitions,  the  final  rule  reflects  the 
Agency's  intent  that  a  wide  variety  of 
information  and  means  of  collecting 
information  potentially  can  be  used  to 
satisfy  the  requirements  of  part  64. 

Definitions  for  the  terms 
"exceedance"  and  "excursion"  have 
been  added  to  the  final  rule.  These 


terms  are  closely  related.  Section  64.1 
defines  an  "exceedance"  as  a  condition 
detected  by  monitoring  which  provides 
data  in  terms  of  an  emission  limitation 
or  standard  and  which  indicates  that 
emissions  or  opacity  are  greater  than 
that  limitation  or  standard,  consistent 
with  the  applicable  averaging  period. 
An  "excursion"  is  defined  as  a 
departure  from  an  indicator  range 
established  as  part  of  part  64 
monitimng,  also  as  consistent  with  the 
applicable  averaging  period.  As 
discussed  above,  the  1996  part  64  Draft 
would  have  stated  that  an  exceedance  or 
excuraion  would  be  considered  a 
deviation  in  the  part  70  compliance 
certification.  This  statement  has  been 
removed  in  response  to  comments  that 
such  conditions  should  not  necessarily 
constitute  deviations,  especially  since 
some  pmmitting  authorities  equate  a 
deviation  with  a  violation.  See  Section 
ILK.  2.  of  this  preamble  for  additicmal 
discussion  on  the  status  of  excursions 
for  a  part  70  compliance  certification. 
The  1996  part  64  Draf^  also  omitted 
reference  to  the  applicable  averaging 
period.  That  omission  has  been 
corrected  in  the  fiiud  rule. 

The  final  definition  added  to  the  final 
rule  describes  the  meaning  of  a 
"predictive  emissions  monitoring 
system  (PEMS)."  Several  commenten  to 
the  1993  EM  proposal  suggested  that  a 
definition  for  this  t»m  should  be  added 
to  part  64.  The  Agency  a^ees  with  this 
suggestion  and  has  included  an 
appropriate  definition  in  §  64.1  of  the 
final  rule.  This  definition  is  included  in 
the  final  part  64  rule  because  §  64.3(c) 
sets  forth  special  criteria  for  the  use  of 
predictive  monitoring  systems  when 
employed  to  fulfill  part  64  monitoring 
requirements.  The  same  section  also 
provides  special  criteria  for  the  use  of 
continuous  emission  or  opacity 
monitoring  systems.  Because  these  latter 
types  of  S3rstems  are  well  understood,  no 
explicit  definition  was  considered 
necessary  for  purposes  of  part  64. 

B.  Section  64.2 — Applicability 

1.  Overview 

The  applicabili^  provisions  in  §  64.2 
reflect  Q*A's  decision  to  focus  part  64 
requirements  on  units  that  use  control 
devices  to  achieve  compliance.  The 
types  of  emission  exceedance  problems 
that  can  arise  from  poor  operation  and 
maintenance  of  a  control  device  can  be 
severe  and  represent  a  significant 
compliance  concern.  Moreover, 
ahhou^  units  with  control  devices 
represent  a  smaller  percentage  of  the 
overall  number  of  emissions  units  than 
other  units,  these  controlled  units 
represent  a  diqwoportionate  share  of  the 


overall  potential  emissions  from  all 
emissions  units.  By  concentrating  the 
requirements  of  p>art  64  on  these  units 
with  control  devices,  the  Agency  has 
focused  the  rule  on  units  that  represent 
a  significant  portion  of  the  overall 
potential  emissions  regulated  under  the 
Act  and  that  are  generally  most  likely  to 
raise  compliance  concerns. 

The  Agency  notes  that  the  term 
"pollutant-specific  emissions  unit," 
defined  in  §64.1.  is  used  in  part  64  to 
clarify  that  applicability  is  dietermined 
with  respect  to  each  pollutant  at  an 
emissions  unit  separately.  For  example, 
a  coal-fired  boiler  emitting  through  a 
single  stack  could  constitute  several 
poUutant-specific  emissions  units,  such 
as  for  particulate  matter,  SO2,  NOx,  and 
00.  This  tenn  is  used  throughout  the 
remainder  of  this  document  when 
appropriate. 

2.  Significant  Changes  in  the 
Applicability  Threshold  and  Related 
Definitions 

Section  64.2(a)  of  the  final  rule 
requires  the  owno'  or  operator  to  apply 
part  64  to  significant  pollutant-specific 
emissions  units  that  use  control  devices 
to  achieve  compliance  at  major  sources 
subject  to  part  70  permit  requirements. 
The  issues  raised  with  respect  to 
applicability  during  the  development  of 
the  rule  are  described  below. 

a.  Applicability  Options  Presented  in 
the  1993  EM  Proposal.  The  preamble  to 
the  1993  EM  proposal  solicited 
comments  on  five  options  for 
determining  which  emissions  units 
would  be  subject  to  enhanced 
monitoring  requirranents  under  part  64. 
These  options  set  the  threshold  for 
applicability  based  on  each  uiut's 
potmtial  to  emit  the  regulated  air 
pollutant(s)  for  which  a  stationary 
source  is  classified  as  a  major  source. 
Option  1  set  no  percentage  threshold. 
""Ung  all  units  with  applicable 
requiremepts  for  the  pollutant  fior  which 
a  source  is  maqor  suhfect  to  part  64 
monitoring.  Options  2.  3,  4,  and  5 
would  have  made  part  64  applicable  to 
all  units  that  have  the  p>otential  to  emit 
pollutants  in  an  amount  equal  to  or 
greatCT  than  10. 30. 50.  and  100  percent 
of  the  applicable  major  source 
definition,  respectively.  The  1993  EM 
proposal  incorporated  Option  3.  setting 
the  threshold  at  30  percent  Under  tha 
fHoposed  rule,  the  source  of  an  air 
pollutant  which  is  defined  as  being 
major  at  100  tons  per  year  would  be 
required  to  conduct  enhanced 
monitoring  at  ail  emissfons  units  within 
its  facility  that  had  the  potential  to  «nit 
30  tons  or  more  of  the  pollutant  per 
year. 
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Applicability  under  the  1993  EM 
proposal  was  based  on  an  emission 
tuiit's  "potential  to  emit."  The  proposal 
defined  this  term  as  an  emission  unit's 
maximum  capacity  to  emit  a  regulated 
air  pollutant  under  the  unit's  physical 
and  operational  design,  taking  into 
account  such  operating  restrictions  and 
control  equipment  as  constitute 
federally-enforceable  limitations.  As 
noted  above,  the  1993  EM  proposal  also 
would  have  applied  only  to  the 
pollutants  for  which  a  source  is  major. 
The  1993  EM  proposal  solicited 
comment  on  the  applicability  approach 
in  the  proposed  rule,  and  specifically 
noted  that  one  other  option  would  be  to 
use  uncontrolled  emissions  rather  than 
potential  to  emit  to  determine  part  64 
applicability.  The  Agency  noted  that 
such  an  approach  arguably  would  better 
address  the  units  with  the  greatest 
environmental  risk.  This  request  for 
comment  was  accompanied  by  an 
assertion  that  in  a  monitoring  rule  such 
as  part  64,  it  may  be  appropriate  to  use 
a  different  definition  of  potential  to  emit 
than  EPA  has  used  for  other  purposes. 

b.  Final  Part  64  Applicability 
Provisions.  In  response  to  the  many 
comments  received  on  the  1993  EM 
proposal,  the  Agency  modified  part  64 
to  bring  about  the  CAM  approach 
including  a  somewhat  di^erent 
approach  to  applicability.  The  Agency 
received  numerous  public  comments  on 
the  applicability  provisions  of  the  1993 
EM  proposal.  Relatively  few 
commenters  supported  the  Option  3  (30 
percent)  threshold.  Many  of  the 
comments  critical  of  Option  3  argued 
that  the  benefits  of  increased  pollutant 
monitoring  obtained  by  covering 
additional  emissions  units  at  the  30 
percent  threshold  was  far  outweighed 
by  the  additional  costs  and  burdens  of 
implementation  at  that  threshold.  Most 
industry  and  many  State  and  local 
commenters  supported  Option  5  or  a 
higher  threshold.  Many  of  the 
conunenters  also  recommended  that 
EPA  exempt  various  types  of  units, 
especially  uncontrolled  units  that  are 
subject  to  design,  work  practice,  or 
similar  operational  restrictions.  In 
addition,  a  niunber  of  commenters 
suggested  alternative  approaches  to 
determining  the  applicability  threshold 
of  part  64.  Industry  commenters 
generally  favored  the  focus  of  the  1993 
EM  proposal  on  the  pollutants  for  which 
a  source  is  a  major,  while  environmental 
groups  opposed  that  approach. 

The  final  part  64  retains  the  basic 
concept  of  an  applicability  threshold  as 
contained  in  the  1993  EM  proposal,  but 
also  narrows  the  focus  so  that  part  64 
applies  only  to  those  pollutant-specific 
emissions  units  that  use  a  control  device 


to  achieve  compliance  with  an 
applicable  emission  limitation  or 
standard.  In  addition,  units  using 
control  devices  must  have  potential  pre- 
control  device  emissions  equal  to  or 
greater  than  100  percent  of  the 
applicable  major  source  definitioa  to  be 
subject  to  part  64.  Since  part  64  applies 
its  size  threshold  only  to  the 
proportionally  small  number  of 
emissions  units  that  use  control  devices, 
the  number  of  units  required  to  meet 
part  64  monitoring  requirements  is 
lower  than  would  have  been  subject  to 
the  1993  EM  proposal.  The  final  RIA 
estimates  that  part  64  will  affect  fewer 
than  27,000  units  as  compared  to  the 
over  35,000  units  which  EPA  had 
estimated  would  be  affected  under  the 
1993  EM  proposal. 

For  part  64  to  apply,  §  64.2(a) 
specifies  that  a  pollutant-specific 
emissions  unit  must  meet  the  following 
three  criteria:  (1)  The  unit  must  be 
subject  to  an  emission  limitation  or 
standard  for  the  applicable  regulated  air 
pollutant  (or  a  surrogate  of  that 
pollutant);  (2)  the  unit  must  use  a 
control  device  to  achieve  compliance 
with  an  emission  limitation  or  standard: 
and  (3)  the  tmit  must  have  "potential 
pre-control  device  emissions"  in  the 
amount,  in  tons  per  year,  required  to 
classify  the  unit  as  a  major  source  under 
part  70. 

i.  Emission  Liwitation  or  Standard 
Criterion.  For  the  first  criterion,  the 
Agency  notes  that  part  64  applies  only 
if  an  applicable  emission  limitation  or 
standard  applies  because  the  purpose  of 
part  64  is  to  provide  a  reasonable 
assurance  of  compliance  with  such 
requirements.  Numerous  comments  on 
the  1993  EM  proposal  supported  EPA's 
position  that  part  64  should  apply  only 
if  an  underlying  applicable  emission 
limitation  or  standard  applies,  but  many 
conunenters  suggested  that  the  final  rule 
should  contain  explicit  language 
concerning  the  necessity  for  an 
underlying  standard  to  trigger  part  64 
applicability.  The  commenters  believed 
inclusion  of  such  language  was  critical 
because  a  part  70  operating  permit  will 
be  required  to  include  units  vrithout 
applicable  requirements,  and  part  70 
permits  will  be  required  for  sources 
without  any  applicable  requirements 
(so-called  "hollow  permits").  Their 
concern  was  that  part  64  could  be 
interpreted  as  applying  to  imits  and 
sources  of  this  ^pe  and  that 
determining  compliance  with  the  rule 
under  such  an  interpretation  would  be 
exceedingly  di£BcuIt  The  Agency  agrees 
that  the  rule  should  clearly  state  that 
part  64  applies  only  where  a  federally 
enforceable  emission  limitation  or 
standard  applies  and  thus  has  added 


this  first  criterion  to  the  applicability 
determination.  The  Agency  also  notes 
that  the  applicability  provisions  in  part 
64  include  a  "surrogate"  of  a  regulated 
air  pollutant  to  address  situations  in 
which  the  emission  limitation  or 
standard  is  expressed  in  terms  of  a 
pollutant  (or  other  surrogate)  that  is 
differeut  from  the  regulated  air  pollutant 
that  is  being  controlled.  A  common 
example  would  be  emission  limits 
expressed  in  terms  of  particulate  matter 
and  opacity  rather  than  PM-10.  Another 
example  would  be  an  emission  limit 
expressed  as  a  control  device  operating 
requirement  rather  than  in  terms  of  the 
applicable  regulated  air  pollutant. 

ii.  Control  Devices  Criterion.  Second, 
the  final  rule  applies  only  to  pollutant- 
specific  emissions  units  that  rely  on  a 
control  device  to  achieve  compliance. 
The  final  rule  provides  a  definition  of 
"control  device"  that  reflects  the  focus 
of  part  64  on  those  types  of  control 
devices  that  are  usually  considered  as 
"add-on  controls."  This  definition  does 
not  encompass  all  conceivable  control 
approaches  but  rather  those  types  of 
contrfil  devices  that  may  be  prone  to 
upset  and  malfunction,  and  that  are 
most  likely  to  benefit  from  monitoring 
of  critical  parameters  to  assure  that  they 
continue  to  function  properly.  In 
addition,  a  regulatory  obligation  to 
monitor  control  devices  is  appropriate 
because  these  devices  generally  are  not 
an  inherent  part  of  the  source's  process 
and  may  not  be  watched  as  closely  as 
devices  that  have  a  direct  bearing  on  the 
efficiency  or  productivity  of  the  source. 

The  control  device  definition  is  based 
on  similar  definitions  in  State 
regulations  (see.  e.g..  North  Carolina 
Administrative  Code,  tide  15A,  chapter 
2,  subchapter  2D,  section  .0101 
(definition  of  "control  device");  Texas 
AdministTdtive  Code,  tide  30.  section 
101.1  (definition  of  "control  device"). 
The  definition  is  in  contrast  to  broader 
definitions  of  "control  device,"  "air 
cleaning  equipment."  "control 
measure,"  or  similar  terms  included  in 
some  States'  regulations  (see,  e.g., 
Codes,  Rules,  and  Regulations  of  the 
State  of  New  York,  tide  6,  chapter  QI, 
section  200.1  (definition  of  "air  cleaning 
device"  or  "control  equipment")).  These 
broader  definitions  often  include  any 
method,  process  or  equipment  which 
removes,  reduces  or  renders  less 
noxious  air  contaminants  released  to  the 
ambient  air.  Those  types  of  controls 
could  include  material  substitution, 
process  modification,  operating 
restrictions  and  similar  types  of 
controls.  The  definition  in  part  64  relies 
on  the  narrow  interpretation  of  a  control 
device  that  focuses  on  control 
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equipment  that  removes  or  destroys  air 
pollutants. 

Certain  NSPS  and  NESHAP 
regulatiods  also  have  targeted 
definitions  of  "control  device"  or  "add- 
on control  device"  that  apply  to  the 
specific  type  of  affected  fecility  covered 
by  the  applicable  NSPS  or  NESHAP 
subpart  (see.  e.g.,  40  CFR  60.561, 
60.670,  60.691,  60.731,  61.171,  61.241. 
63.161,  63.561,  and  63.702).  The  part  64 
control  device  definition  generally  is 
consistent  with  these  prior  Agency 
definitions,  but  without  language 
targeted  to  a  particular  affected  fecility 

The  Agency  notes  that  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS)  contains  a  list  of  various 
air  pollution  control  equipment  codes 
that  address  a  wide  variety  of  possible 
control  methods,  processes  and 
equipment;  this  list  includes  both  active 
control  devices  and  other  types  of 
controls.  In  conjunction  with  the  release 
of  the  1996  part  64  Draft,  the  Agency 
placed  in  the  docket  (item  VI-I-3)  a 
document  that  reflects  EPA's  position 
on  which  of  those  equipment  codes 
refer  to  a  "control  device"  as  defined  in 
the  1996  part  64  Draft  and  which  refer 
to  other  types  of  controls.  The  Agency 
continues  to  believe  that  this  document 
provides  an  appropriate  list  of  the  types 
of  equipment  which  may  constitute 
control  devices. 

For  the  final  part  64  rule,  the  control 
device  definition  has  been  revised  in 
response  to  public  comments.  In  the 
discussion  document  accompanying  the 
1996  part  64  Draft,  the  Agency  solicited 
comment  on  the  appropriateness  of  the 
definition  of  control  device  and 
received  numerous  comments  and 
requests  for  additional  clarifications. 
Generally,  commenters  felt  that  the 
control  device  definition  in  the  1996 
part  64  Draft  was  overly  broad  and  that 
additional  language  was  needed  to 
clarify  that  EPA  does  not  intend  the  rule 
to  apply  to  inherent  process  equipment 
such  as  certain  types  of  recovery 
devices. 

The  final  rule  defines  a  control  device 
as  "equipment,  other  than  inherent 
process  equipment,  that  is  used  to 
destroy  or  remove  air  pollutant(s)  prior 
to  discharge  to  the  atmosphere."  Thus, 
the  Agency  has  specifically  excluded 
inherent  process  equipment  from  the 
control  device  definition  in  the  final 
rule.  The  EPA  suggested  in  the 
discussion  document  accompanying  the 
1996  part  64  Draft  a  list  of  three  criteria 
that  would  be  used  to  distinguish 
inherent  process  equipment  from 
control  devices: 

(1)  Is  the  primary  purpose  of  the 
equipment  to  control  air  pollution? 


(2)  Where  the  equipment  is  recovming 
product,  how  do  the  cost  savings  from 
the  product  recovery  compare  to  the 
cost  of  the  equipment? 

(3)  Would  the  equipment  be  installed 
if  no  air  quality  regulations  are  in  place? 
(See  letter  from  David  Solomon.  EPA.  to 
Timothy  J.  Mohin,  Intel  Government 
Affairs,  dated  November  27, 1995. 
Included  in  the  docket  as  Item  VI-C- 
14.) 

The  Agency  received  a  number  of 
comments  on  these  criteria,  some  of 
which  supported  including  the  criteria 
in  the  rule  and  others  of  which 
suggested  other  approaches.  Based  on 
the  comments  received,  the  final  rule 
defines  "inherent  process  equipment" 
as  "equipment  that  is  necessary  for  the 
proper  or  safe  functioning  of  the 
process,  or  material  recovery  equipment 
that  the  owner  or  operator  documents  is 
installed  and  operated  primarily  for 
purposes  other  than  compliance  with  air 
pollution  regulations."  ff  equipment 
must  be  operated  at  an  efficiency  higher 
than  that  achieved  during  normal* 
process  operations  in  order  to  comply 
with  applicable  requirements,  that 
equipment  will  not  qualify  as  inherent 
process  equipment.  In  addition,  the 
control  device  definition  has  been 
revised  to  include  a  list  of  several 
control  techniques  that  do  not  constitute 
"control  devices"  as  defined  in  part  64. 

Finally,  the  definition  also  makes 
clear  that  part  64  does  not  override 
definitions  in  underlying  requirements 
that  may  provide  that  certain  equipment 
is  not  to  be  considered  a  control  device 
for  pollutant-specific  emissions  units 
affected  by  that  regulation.  Although  not 
subject  to  part  64.  an  example  of  this 
type  of  provision  is  §  63.111  in  subpart 
G  to  40  CFR  part  63  (NESHAP 
requirements  for  Synthetic  Organic 
Chemical  Manufacturing  Industry  for 
Process  Vents,  Storage  Vessels,  Transfer 
Operations,  and  Wastewater).  The 
definition  in  that  section  states  that 
recovery  devices  used  in  conjunction 
with  process  vents  and  primary 
condensers  used  in  conjunction  with  a 
steam  stripper  do  not  constitute 
"control  devices."  Certain  commenters 
asserted  that  part  64  should  not  override 
these  types  of  existing  rules  and  EPA 
agrees.  "The  Agency  notes,  however,  that 
if  an  emissions  unit  is  regulated  for 
another  pollutant,  and  the  control 
device  also  is  used  to  comply  with  a 
limit  that  applies  to  that  second 
pollutant,  the  equipment  will  be 
considered  a  "control  device"  for  the 
second  pollutant  unless  the  standards 
for  the  second  pollutant  also  expliciUy 
establish  that  the  equipment  is  not  a 
control  device. 


The  final  rule  also  includes  a 
definition  of  a  "capture  system"  because 
the  rule  requires,  where  applicable, 
monitoring  of  a  captiire  system 
associated  with  a  control  device.  The 
monitoring  requirements  for  control 
devices  extend  to  capture  systems  as 
well  because  they  are  essential  to 
assuring  that  the  overall  emission 
reduction  goals  associated  with  the 
control  device  are  achieved.  See  Section 
n.C  below.  The  Agency  notes  that  duct 
work,  ventilation  fans  and  similar 
equipment  are  not  considered  to  be  a 
capture  system  if  the  equipment  is  used 
to  vent  emissions  fitim  a  source  to  the 
atmosphere  without  being  processed 
through  a  control  device.  For  instance, 
roof  vents  that  remove  air  pollutants 
from  inside  a  building  but  do  not 
transport  the  pollutants  to  a  control 
device  to  reduce  or  destroy  emissions 
would  not  be  subject  to  the  rule. 

The  Agency  notes  that  some 
commenters,  especially  environmental 
and  Other  public  interest  organizations, 
opposed  limiting  the  applicability  of 
part  64  to  emissions  units  that  rely  on 
control  devices.  They  argued  that  other 
significant  emissions  units  with  other 
types  of  control  measures,  such  as  low 
NOx  burners  or  similar  combustion 
modification  controls,  should  be  subject 
to  part  64  requirements. 

Low  NOx  burner  technology  and 
certain  other  types  of  combustion 
control  measures  are  not  included  in  the 
definition  of  "control  device"  in  the  . 
final  rule.  For  most  large  emissions 
units  that  employ  such  measures,  such 
as  utilify  boilers,  separate  applicable 
requirements  already  require  the  use  of 
C^IS  or  similar  monitoring  for  such 
units.  Under  part  70,  that  monitoring 
will  have  to  be  included  in  the  permit 
and  considered  in  certifying  compliance 
with  applicable  requirements.  Some 
types  of  combustion  units  (e.g..  package 
boilers)  that  may  use  low  NOx  burner 
technology  do  not  use  the  same  types  of 
technology  used  by  utility  and  large 
industrial  boilers.  The  technology  used 
for  many  units  with  automatic 
combustion  control  does  not  provide 
significant  operational  flexibilify  that 
could  afford  the  owner  or  operator  with 
an  opportunity  or  incentive  to 
manipulate  NOx  control  levels.  (See 
docket  item  A-91-52-VI-A-9)  For  these 
types  of  units,  the  recordkeeping  of 
regular  inspection  and  maintenance  of 
the  low  NOx  burners  (e.g.,  annular  flow 
ratio  adjustment  settings,  burner 
replacement,  portable  instrument 
readings,  etc.)  in  combination  with 
periodic  checks  of  Amission  levels  with 
appropriate  test  methods,  as  necessary, 
are  very  likely  sufficient  to  ensure  that 
the  unit  i^  being  operated  in  a  manner 
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consistent  with  good  air  pollution 
control  practices  and  that  the  low  NOx 
technology  continues  to  reduce 
emissions  at  least  to  the  level  of  the 
standard.  The  general  monitoring 
requirements  in  part  70  are  adequate  to 
assure  that  this  type  of  appropriate 
monitoring  is  employed. 

For  these  reasons,  EPA  believes  that 
monitoring  for  this  control  technology  is 
best  addressed  through  part  70  periodic 
monitoring  requirements  and  not 
through  expansion  of  part  64  to  units 
with  diese  types  of  control  measiures.  Of 
course,  if  there  are  particular  units 
which  raise  a  significant  continuous 
compliance  concern,  such  as  units  with 
an  historically  poor  compliance  history, 
the  permitting  authority  canrequire 
more  detailed  monitoring  under  the 
general  part  70  monitoring  provisions 
given  that  the  permit  must  include 
appropriate  monitoring  for  asstuing 
compliance  with  the  permit.  In  those 
cases,  permitting  authorities  may  want 
to  consider  elements  of  part  64  as 
potentially  appropriate,  but  they  would 
not  be  bound  to  satis^  each  element  of 
part  64. 

iii.  Potential  Pre-control  Derice 
Emissions  Criterion.  Finally,  for  the 
third  criterion  for  applicability.  §  64.2(a) 
relies  on  the  concept  of  "potential  pre- 
control  device  emissions."  This  term 
has  the  same  meaning  as  "potential  to 
emit,"  except  that  any  emission 
reductions  achieved  by  the  control 
device  are  not  taken  into  account,  even 
if  the  o%imer  or  operatoc  generally  is 
allowed  to  do  so  under  the  regulatory 
definition  of  "potential  to  emit." 

The  Agency  first  notes  that  numerous 
commentara  expressed  objections  to  the 
1993  EM  proposal's  definition  of 
potential  to  emit,  believing  the 
definition  resulted  in  unrealistically 
high  emissions  numbers.  The  EPA  notes 
that,  contrary  to  beliefs  expressed  in 
many  of  those  comments,  that  definition 
does  take  into  account  enforceable 
operating  hour  restrictions,  throughput 
restrictions,  control  system  efficiency 
factors,  and  similar  enforceable 
restrictions.  The  Agency  also  points  out 
that  the  same  definition  has  been  used 
in  the  part  70  operating  permits  program 
as  well  as  the  fmt  63  NESHAP  general 
provisions. 

The  Agency  also  notes  that  the 
raaiority  of  commenters  did  favor  the 
use  of  potential  to  emit  over 
uncontrolled  emissions  because  the 
latter  approach  would  not  take  into 
account  any  emiasions  reductions 
achieved  through  any  means.  However, 
the  1993  EM  proposal  noted  that  EPA 
was  considering  basing  applicability  on 
uncontrolled  emissions  and  the 
potential  pre-control  emissions 


approach  was  suggested  subsequently 
by  State  and  local  agencies  (see  docket 
items  VI-D-42  and  49)  during  further 
consideration  of  part  64  options.  As 
noted  in  the  discussion  document 
accompanying  the  1996  part  64  Draft, 
the  Agency  agrees  with  this  approach 
and  believes  that  excluding  the  assumed 
efficiency  of  the  control  device  from  the 
calculation  of  potential  to  emit  fat 
purposes  of  part  64  applicability 
provides  an  appropriate  means  of 
distinguishing  between  units  based  on 
environmental  significance.  It  allows 
the  Agency  to  distingiush  between  units 
based  on  their  true  size  and  based  on 
the  degree  of  control  required  to  achieve 
compliance.  The  Agency  notes  that  this 
approach  does  take  into  account  all 
federally-enforceable  emissions 
reductions  except  for  those  resulting 
from  control  devices  (e.g..  emission 
reductions  that  occur  as  a  result  of 
operating  hour  or  throughput 
restrictions  would  be  taken  into  account 
in  determining  potential  pre-control 
device  emissions). 

Many  commenters  objected  to  the 
reliance  on  potential  pre-control  device 
emissions,  primarily  because  the  use  of 
the  potential  pre-control  device 
emissions  threshold  would  result  in  too 
many  units  being  subject  to  the  rule. 
Some  commenters  noted  that  the  1093 
EM  proposal  similarly  had  requested 
comment  on  the  use  of  uncontrolled 
emissions,  and  that  the  conunents 
strongly  objected  to  that  idea. 

The  Agency  first  notes  that,  contrary 
to  some  commenters'  assertions,  EPA 
estinuites  that  the  final  rule  wil]  apply 
to  fewer  units  than  the  1993  EM 
proposal  because  the  final  rule  only 
applies  to  the  proportionally  small 
niunber  of  emissions  units  that  use 
equipment  meeting  the  "control  device" 
definition.  The  final  RIA  estimates  that 
fewer  than  27,000  pollutant-specific 
emissions  units  will  be  subject  to  part 
64,  whereas  the  30  percent  option  in  the 
1993  EM  proposal  would  have  covered 
over  35,000  such  units.  The  EPA  has 
also  delayed  implementation  for  those 
units  subject  to  the  rule  that  have  the 
"potential  to  emit"  (post-control  device) 
less  than  the  major  source  threshold. 
This  delayed  implementation  will 
reduce  the  burdens  of  part  64  on  the 
initial  round  of  part  70  permitting.  The 
Agency  feels  that  these  changes  should 
alleviate  the  commenters'  concerns  and 
that  further  reductions  in  the  number  of 
units  to  which  the  rule  applies  are  not 
appropriate. 

'The  CAM  approach  is  necessarily 
concerned  with  significant,  controlled 
units  even  if  the  potential  to  emit  after 
the  control  device  is  low.  The  reason  for 
covering  these  units  is  two-fold.  First, 


part  64  monitoring  will  be  designed  to 
detect  long-term  under-performance  of 
control  devices  that  periodic 
evaluations  such  as  stack  tests  may  be 
unable  to  document  For  example,  a  unit 
may  have  the  potential  to  emit  20  tons 
per  year  after  a  control  device  which  is 
required  to  operate  with  a  99  percent 
control  efficiency.  The  pre-control 
device  potential  to  emit  for  that  unit  is 
2.000  tons  per  year  if  the  required 
control  device  efficiency  is  99.9  percent, 
that  figure  increases  to  20,000  tons  per 
]rear.  If  the  long-term  actual  control 
performance  of  that  device  decreases  to 
95  percent,  the  actual  emissions  could 
increase  to  100  or  1000  tons  per  year, 
respectively.  Part  64  is  aimed  first  at 
addressing  this  type  of  long-term, 
significant  loss  of  control  efficiency  that 
can  ocdur  without  complete  failure  of  a 
control  device.  The  second  type  of 
problem  is  short-term  complete  loss  of 
control.  As  indicated  in  some  of  the 
comments,  for  many  types  of  control 
devices  this  type  of  problem  could  be 
detected  after  the  feet  with  monitoring 
less  detailed  than  part  64.  However,  the 
goal  of  air  pollution  control  is  to  prevent 
these  types  of  problems  before  they 
occur,  impossible,  at  a  reasonable  coat 
The  EPA  believes  that  part  64  in  many 
instances  can  be  designed  to  provide 
early  indications  of  control  equipment 
problems  that  could  be  addressed  prior 
to  such  catastrophic  failures.  For  these 
reasons,  EPA  believes  that  the  use  of 
pre-control  device  potential  to  emit  is  a 
rational  basis  on  which  to  evaluate 
whether  specific  units  should  be  subject 
to  part  64. 

Some  comments  on  the  1996  part  64 
Draft  also  objected  to  the  potential  pre- 
control  device  emissions  threshold 
based  on  the  argument  that  the  creation 
of  a  new  size  calculation  that  source 
owners  or  operators  must  perform  to 
determine  applicability  will  cause 
confusion  and  result  in  additional 
burdens.  The  Agency  disagrees  since 
owners  will  simply  need  to  remove  the 
design  efficiency  of  the  control  device 
frtim  the  calculation  of  the  applicable 
unit's  potential  to  emit.  Potential  pre- 
control  emissions  will  otherwise  be 
calculated  in  exacUy  the  same  way  as 
potential  to  emit.  The  two  figures  will 
both  factor  in  enforceable  operational 
restrictions,  so  only  the  effect  of  the 
control  device's  efficiency,  a  factor 
which  has  to  be  quantified  for 
determining  the  standard  meaning  of 
"potential  to  emit."  will  be  treated 
differenUy. 

Commenters  also  noted  that  pari  64 
would  expand  the  1993  EM  proposal  by 
not  limiting  applicability  to  thoae 
pollutants  for  which  the  source  is  major. 
The  final  rule  does  limit  applicability  to 
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the  pollutants  for  which  a  pollutant- 
specific  emissions  unit  would  be  major 
except  for  the  emissions  reductions 
assumed  to  occur  as  a  result  of  a  control 
device.  As  explained  above,  EPA 
believes  that  the  focus  of  the  rule  on  the 
potential  to  emit  of  units  prior  to  a 
control  device  is  an  appropriate 
screening  tool  to  determine  which  units 
should  be  monitored  under  part  64.  For 
that  reason,  the  focus  of  the  1993  EM 
proposal  on  major  pollutants  only 
would  be  inappropriate.  In  addition,  as 
some  commenters  pointed  out  in 
response  to  the  proposed  rule,  the 
Agency  typically  does  not  focus  j)n  only 
the  major  pollutants  even  where 
applicability  of  a  program  is  focused 
solely  on  whether  a  source  is  a  major 
source. 

Finally.  EPA  believes  it  would  be 
irration^  to  continue  to  focus  solely  on 
the  pollutants  for  which  a  source  is 
major  when  the  Agency  is  focusing  on 
units  that  have  installed  control  devices. 
For  instance,  a  source  could  be  "major" 
for  NOx  with  no  NOx  control  devices 
(and  even  no  NOx  requirements  in  an 
attainment  area)  but  have  a  unit  with 
the  potential  to  emit  20  tons  of 
particulate  matter  after  a  control  device 
that  has  a  rated  removal  efficiency  of 
99.9  percent.  The  post-control 
particulate  potential  to  emit  from  this 
particular  emissions  unit  would  be  less 
than  the  major  source  threshold  of  100 
tons/year;  however,  the  precontrol 
potential  to  emit  of  20,000  tons/year  of 
particulate  matter  emissions  would  be 
greater  than  the  100  tons/year  major 
source  threshold.  As  noted  in  the 
example  discussed  above,  small 
decreases  in  efficiency  of  that  control 
device  could  lead  to  actual  emission 
increases  significantly  above  the  major 
source  threshold.  Thus,  while  the 
source  in  this  example  may  not  have  the 
potential  to  emit  particulate  matter 
(taking  into  account  the  control  device) 
in  amoimts  sufficient  for  the  source  to 
be  classified  as  a  major  source  for 
particulate  matter,  the  pollutant-specific 
emissions  unit  for  particulate  matter, 
not  for  NOx,  in  this  example  is  clearly 
one  which  the  Agency  believes  should 
be  subject  to  part  64. 

Other  commenters  questioned 
whether  the  applicability  provisions 
were  self-implementing.  They  argued 
that  unit-by-unit  negative  declarations 
would  be  highly  burdensome.  The 
Agency  agrees  and  part  64  does  not 
require  that  owners  or  operators  justify 
in  a  permit  application  why  part  64  is 
not  applicable,  or  that  owners  or 
operators  apply  for  exemptions. 
However,  the  Agency  notes  that  the 
permitting  authority  can  request  further 
explanation  as  to  how  a  source  owner  or 


operator  determined  that  part  64  did  or 
did  not  apply  for  any  pollutant-specific 
emissions  unit  for  which  there  may  be 
an  issue  about  applicability.  In  addition, 
an  owner  or  operator  that  wishes  to  take 
advantage  of  the  exemption  for  certain 
municipally-owned  utility  units  will 
have  to  provide  the  dociunentation 
required  to  satisfy  that  exemption  (see 
the  following  discussion  of  this 
exemption). 

3.  Development  of  the  Exemption 
Provisions 

Part  64  exempts  owners  or  operators 
with  respect  to  certain  emission 
limitations  or  standards  for  which  the 
underlying  requirements  already 
establish  adequate  monitoring  for  the 
emission  limits  being  monitored,  and 
with  respect  to  certain  municipally- 
owned  utility  units. 

a.  Exemptions  in  the  1993  Eh4 
proposal.  The  1993  EM  proposal 
established  exemptions  for  the 
following  types  of  emission  limits: 

— Emission  limitations  or  standards 
under  the  NESHAP  program  (pursutmt 
to  section  112  of  the  Act),  except  for 
standards  established  in  part  61.  This 
exemption  reflected  the  Agency's  intent 
that  the  provisions  of  part  63,  the  MACT 
standards,  will  include  appropriate 
enhanced  monitoring  provisions 
pursuant  to  the  authority  in  section 
114(a)(3)  of  the  Act 

—Stratospheric  ozone  protection 
requirements  under  tide  VI  of  the  Act 
The  type  of  requirements  that  apply 
under  that  program  are  significanUy 
different  than  typical  emission 
limitations  or  standards,  and  the 
appropriate  monitoring  for  such 
requirements  will  be  handled  under 
regulations  implementing  those 
requirements.  The  exemption  is 
unchanged  from  the  proposed  rule  but 
for  a  technical  correction  (substituting 
title  VI  of  the  Act  for  the  original 
reference  to  section  603). 

— Acid  Rain  Program  emission  limits 
under  title  IV  of  the  Act  The  Acid  Rain 
monitoring  requirements  under  40  CFR 
part  75  already  establish  all  appropriate 
compliance  assurance  monitoring  for 
such  requirements.  The  exemption  is 
unchanged  from  the  proposed  rule  but 
for  a  technical  correction  (to  include 
emission  limits  applicable  to  opt-in 
units  imder  section  410  of  the  Act). 

— NESHAP  standards  for  asbestos 
demolition  and  renovation  projects. 
These  sources  are  exempt  under  part  70 
and  are  not  required  to  obtain  operating 
permits. 

— ^NSPS  standards  for  residential 
wood  heaters.  These  sources  are  also 
exempt  under  part  70  and  are  not 
required  to  obtain  operating  permits. 


b.  Exemptions  in  the  Final  Rule. 
Issues  raised  by  comments  on  the  1993 
EM  proposal  prompted  EPA  to  include 
certain  additional  exemption  provisions 
in  the  final  part  64  rule.  The  exemptions 
that  were  changed  or  added  are: 

— Emission  limitations  or  standards 
under  the  NSPS  program  that  are 
proposed  after  November  15.  1990.  lliis 
expands  on  the  proposed  rule,  which 
provided  for  only  the  NESHAP 
exemption.  Commenters  suggested  that 
EPA  exempt  all  NSPS.  arguing  that 
existing  NSPS  coatain  enhanced 
monitoring  requirements.  The  EPA 
disagrees  that  this  is  the  case  for  all 
NSPS.  Existing  monitoring  of  covered 
units  and  sources  under  some  NSPS 
may  be  sufficient  to  meet  part  64 
requirements;  however,  the  question  of 
sufficiency  of  any  particular  monitoring 
requirement  from  a  non-exempt 
standard  will  have  to  be  determined  in 
accordance  with  the  requirements  of 
part  64.  Future  federal  rulemakings. 
including  NSPS  rulemakings,  will 
satisfy  the  monitoring  requirements  of 
tities  V  and  Vn  of  the  1990 
Amendments  (see  preamble  to  40  CFR 
part  70,  57  FR  32278.  July  21.  1992). 
The  EPA  intends  to  focus  on  including 
methods  for  direcUy  determining 
continuous  compliance  in  these  new 
fiederal  rulemakings  wdiere  such 
methods  are  feasible.  Only  where  such 
approaches  are  not  fsasible  would  the 
Agency  consider  using  an  approcKih 
similar  to  the  CAM  approach  in  such 
requirements.  Since  there  will  be  no 
gaps  in  their  monitoring  provisions, 
EPA  exempts  future  NSPS  as  well  as 
NESHAP  standards.  The  Agency  notes 
that  this  exemption  does  not  apply  to 
State  emission  limits  or  standuds 
developed  under  section  111(d)  of  the 
Act. 

— Emission  limits  that  apply  solely 
under  an  emissions  trading  program 
approved  or  promulgated  by  EPA  and 
emission  cap  requirements  that  meet  the 
requirements  of  §  70.4(b)(12)  or 
§  71.6(a)(13)(iii)  are  exempt  from  part 
64.  This  exemption  was  developed  in 
response  to  comments  received  on  a 
provision  in  the  1993  EM  proposal 
which  made  certain  "groupis)  of 
emissions  units  at  a  major  source" 
subject  to  enhanced  monitoring 
requirements.  The  1993  EM  proposal's 
preamble  suggested  that  this  provision 
applied  to  emissions  units  involved  in 
some  form  of  "bubbling"  or  trading  plan 
within  a  single  fecijity  as  well  as  to 
fugitive  emission  points  for  which 
compliance  is  evaluated  on  a  process- 
wide  or  facilify-wide  basis. 

The  EPA  received  many  comments  on 
the  1993  EM  proposal  that  opposed 
applying  enhanced  monitoring  to 
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groups  of  emissions  units.  Several 
industry  conunenters  believed  that 
applying  part  64  to  groups  of  emissions 
units  would  be  toe  inclusive  and  would 
apply  enhanced  monitoring 
requirements  to  emissions  units  that 
otherwise  would  fall  below  the 
applicability  threshold.  Other 
commenters  predicted  that  applying 
enhanced  monitoring  to  groups  of 
emissions  units  would  discourage 
source  owners  or  operators  from 
participating  in  emissions  trading, 
aggregating,  or  similar  programs.  Some 
industry  representatives  and  State  and 
local  agencies  also  recommended 
providing  an  exemption  in  part  64  for 
source  owners  or  operators  who 
participate  in  programs  such  as 
RECLAIM  in  California's  South  Coast 
Air  Quality  Management  District. 

The  final  part  64  rule  addresses  these 
concerns  in  a  number  of  ways.  First, 
both  emission  limits  that  apply  solely 
under  an  emissions  trading  program 
approved  or  promulgated  by  EPA  and 
emission  caps  that  meet  the 
requirements  of  §  70.4(b)(12)  or 
§  71.6(aKl3)(iii)  are  explicitly  exempt 
from  part  64  under  §64. 2(b)(l)(iv)  and 
(v).  By  their  natiire,  these  types  of 
standards  require  methods  to  confirm 
trades  or  to  calculate  overall  compliance 
with  the  cap,  taking  int'^  account  the 
contribution  of  emissions  from  all 
covered  units.  These  types  of  emission 
limits  also  often  cover  all  emissions 
units  at  a  facility,  including  those  with 
extremely  low  amounts  of  emissions, 
those  without  control  devices,  and  those 
that  are  not  subject  to  other  applicable 
requirements.  Because  of  the  niaed  to 
consider  the  interrelationships  among 
units  covered  by  this  type  of 
requirement,  the  type  of  monitoring  in 
part  64  would  not  be  appropriate. 
Instead,  the  Agency  believes  that  the 
existing  requirements  for  monitoring 
compliance  with  such  standards  should 
be  followed. 

For  instance,  the  requirements  for 
statutory  economic  incentive  programs 
(40  CFR  51.490— .494)  specify  the 
quantification  methods  that  must  be 
included  as  part  of  any  SIP  economic 
incentive  program  developed  pursuant 
to  sections  182(g)(^.  182(g)(5), 
187(d)(3),  or  187(g)  of  the  Act.  In 
addition,  EPA  has  proposed  revisions  to 
§  70.4(b)(12)  to  clarify  that  emission 
caps  must  include  "replicable 
procedures  and  permit  terms  that  ensure 
the  emissions  cap  is  enforceable  and 
trades  pursuant  to  it  are  quantifiable 
and  enforceable."  (59  FR  44460,  August 
29,  1994).  These  provisions  highlight 
the  need  to  include  as  part  of  any 
emission  trading  or  cap  requirement  the 
appropriate  methods  for  quantifying 


emissions  and  assuring  that  the  trade  or 
cap  limitation  is  enforceable.  The 
Agency  believes  that  the  imposition  of 
part  64  on  these  types  of  standards 
would  not  provide  any  additional 
benefit. 

In  addition,  other  groups  of  emissions 
units  are  generally  not  subject  to 
monitoring  requirements  under  part  64. 
Part  64  requirements  apply  only  to 
individual  pollutant-specific  emissions 
units  that  use  a  control  device  to 
achieve  compliance  and  whose  pre- 
control  device  emissions  of  an 
applicable  pollutant  are  equal  to  or 
greater  than  the  amount  needed  for  a 
unit  to  be  classified  as  a  major  source. 
Groups  of  emissions  units  are  not 
aggregated  for  this  determination,  so 
such  groups  would  not  be  subject  to  part 
64.  In  addition,  fugitive  emissions  are 
generally  not  controlled  through  the  use 
of  control  devices,  so  there  is  n<_  need 
for  special  applicability  or  monitoring 
provisions  for  fugitive  emission  sources. 

— Emission  limitations  or  standards 
for  which  a  part  70  permit  already 
includes  monitoring  that  is  used  as  a 
continuous  compliance  determination 
method.  In  these  instances,  there 
generally  is  no  need  to  require  any 
additional  compliance  assurance 
monitoring  for  that  emission  limitation 
or  standard.  There  is  one  exception  to 
using  this  exemption.  In  some  instances 
a  continuous  compliance  determination 
method  may  be  contingent  upon  an 
assumed  control  device  efficiency 
£actor.  For  example,  a  VOC  coating 
source  that  includes  add-on  control 
equipment  that  destroys  VOC  emissions 
may  use  an  assumed  control  device 
efiiciency  factor  for  the  control 
equipment  together  with  coating  records 
to  calculate  compliance  with  an  NSPS 
requirement.  In  this  example,  a  monthly 
calculation  generally  is  made  using 
coating  records  and  an  assumed 
destruction  efficiency  factor  that  is 
based  on  the  last  control  system 
performance  test.  In  this  example, 
§  64.2(bHlKvi)  does  not  allow  the 
exemption  frxtm  part  64  because  the 
owner  or  operator  must  assure  proper 
operation  and  maintenance  of  the 
control  device  for  the  destruction 
efficiency  factor  to  remain  valid.  The 
Agency  notes  that  this  position  is 
consistent  with  the  NSPS,  which 
generally  require  monitoring  of  the 
control  equipment  in  addition  to  the 
monthly  compliance  calculation  in  this 
type  of  example.  The  Agency  notes  that 
the  monitoring  under  part  64  does  not 
have  to  be  included  or  otherwise  affect 
the  existing  continuous  compliance 
determination  method.  In  the  coating 
example,  direct  compliance  will  still  be 
calculated  based  on  the  approved 


continuous  compliance  method.  Part  64 
monitoring  will  be  used  to  document 
that  the  control  device  continues  to 
operate  properly  and  to  indicate  the 
need  to  reestablish  the  destruction 
efficiency  factor  through  a  control 
device  performance  test. 

This  exemption  also  raises  a  question 
about  what  constitutes  a  "continuous 
compliance  determination  method." 
Section  64.1  defines  this  type  of  method 
as  a  means  established  in  an  applicable 
requirement  or  a  part  70  permit  for 
determining  compliance  on  a 
continuous  basis,  consistent  with  the 
averaging  period  for  the  applicable 
requirement.  The  EPA  has  prepared 
initial  guidance  that  includes  some 
example  of  this  type  of  monitoring.  (See 
docket  item  A-91-52-VI-A-8  for  a  draft 
of  this  guidance.) 

The  Agency  notes  that  if  emission 
limitations  or  standards  other  than  the 
exempt  emission  limits  described  above 
apply  to  the  same  pollutant-specific 
emissions  unit,  the  owner  or  operator 
would  still  be  subject  to  part  64  for  that 
pollutant-specific  emissions  unit  and 
may  have  to  upgrade  the  existing 
monitoring  or  add  other  types  of 
monitoring.  The  Agency  believes  that 
for  many  situations  in  which  both 
exempt  and  non-exempt  emission  limits 
apply  to  a  particular  pollutant-specific 
emissions  unit,  the  monitoring  for  the 
exempt  limit  may  be  adequate  to  satisfy 
part  64  for  the  other  non-exempt 
emission  limit(s).  Section  64.4(bK4)  of 
the  rule  recognizes  this  possibility  and 
allows  the  owner  or  operator  to  meet  the 
obligation  to  explain  the 
appropriateness  of  its  proposed 
monitoring  by  stating  that  it  is 

Eroposing  monitoring  for  non-exempt 
mits  that  is  based  on  the  monitoring 
conducted  for  certain  types  of  exempt 
emission  limits. 

Examples  of  sitiiations  that  may 
involve  both  exempt  and  non-exempt 
limits  for  the  same  pollutant-specific 
emissions  unit  include  the  following. 
One  example  would  be  a  pollutant- 
specific  emissions  unit  that  is  subject  to 
both  a  particulate  matter  limit  and 
enforceable  conditions  to  operate  a 
control  device  within  certain 
parameters.  In  this  example,  if 
compliance  with  the  parameter 
conditions  is  determined  by  a 
continuous  compliance  determination 
method,  that  monitoring  could  be  used 
to  provide  a  reasonable  assurance  of 
compliance  with  the  particulate  matter 
limit,  provided  that  the  monitoring 
included  all  necessary  parameters  to    . 
satisfy  §  64.3(a).  In  contrast,  another 
example  of  multiple  emission 
limitations  or  standards  could  be  an 
emissions  unit  that  is  subject  to  a  short 
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term  emission  rate  limit  and  an  annual 
throughput  limit  that  has  a  means  for 
determining  compliance  with  total 
annual  throughput.  In  this  example, 
demonstrating  compliance  with  the 
annual  throughput  limit  is  unlikely  to 
assure  that  a  control  device  used  to 
comply  with  the  short  term  limit 
ccmtinues  to  perform  properly,  and  the 
owner  or  operator  may  have  to  use 
different  or  supplemental  monitoring  to 
satisfy  part  64. 

As  noted  above,  emission  limits 
established  under  the  Acid  Rain 
Program  are  exempt  from  part  64.  The 
Agency  expects  that  the  part  75 
monitoring  required  for  Acid  Rain 
sources  likely  will  generate  the  data 
necessary  to  comply  with  part  64  as 
applied  to  other  standards  applicable  to 
the  same  unit.  However,  because  part  64 
requires  that  CEMS  data  be  reported  in 
terms  of  the  applicable  emission  limit, 
the  owner  or  operator  may  face  some 
additional  requirements  in  order  to 
generate  the  data  in  terms  of  the  other 
non-Acid  Rain  emission  limits  that 
apply  (such  as  a  Ib/mmBtu  SO2 
standard). 

— ^Two  exemptions  provided  for  in  the 
1993  EM  proposal  have  been  eliminated 
in  part  64.  The  1993  EM  proposal 
included  exemptions  for  NESHAP 
standards  for  asbestos  demolition  and 
renovation  projects  and  NSPS  standards 
for  residential  wood  heaters.  These 
source  categories  are  exempt  under  part 
70  and  are  not  required  to  obtain 
operating  permits.  Since  part  64 
explicitly  applies  only  to  sources 
required  to  obtain  a  part  70  permit, 
separate  exemptions  for  these  source 
categories  are  unnecessary  in  the  final 
rule. 

— In  addition  to  exempting  certain 
emission  limitaticxis  or  standards,  the 
1996  part  64  Draft  also  introduced  an 
exemption  for  small  municipal  utilify 
emissions  units  in  response  to  the  large 
number  of  comments  received  on  this 
issue  during  the  extended  comment 
period  on  the  1993  EM  proposal  (over 
80  municipal  power  utilities  submitted 
comments  on  this  issue).  The  exemption 
applies  to  small  (under  25  megawatts) 
existing  municipal  utility  emissions 
units  that  are  exempt  from  the  Acid 
Rain  Program  and  that  supply  power  for 
sale  only  in  peak  demand  or  emergency 
situations.  As  commenters  pointed  out, 
these  units  have  historically  low  usage 
rates,  but,  because  of  their  nature, 
owners  or  operators  cannot  accept 
enforceable  restrictions  on  the  operation 
of  these  units  for  any  particular  year 
nvithout  violating  their  contractual 
obligations.  Thus,  these  units  usually 
have  extremely  high  potential  to  emit 
v^ues  in  comparison  to  actual 


emissions.  In  addition,  the  Agency  notes 
that  these  units  often  are  owned  and 
operated  by  small  municipal  authorities 
and  that  the  actual  emissions  bom  these 
units  are  minimal  in  many  cases.  The 
Agency  therefore  believes  that  a  limited 
exemption  for  these  units  is  appropriate. 

To  qualify  for  the  exemption,  the 
owners  or  operators  of  these  imits  must 
include  in  their  part  70  permit 
applications  documentation  showing 
that  the  unit  is  exempt  from  all  of  the 
monitoring  requirements  in  40  CFR  part 
75,  and  shovring  that  the  emissions  unit 
is  operated  only  to  provide  electricify 
during  peaking  hours  or  emergencies. 
This  documentation  should  consist  of 
historical  operating  data  and  contractual 
information. 

The  owner  or  operator  must  also 
demonstrate  that  the  emissions  unit  has 
low  annual  average  emissions.  The  rule 
requires  the  owner  or  operator  to 
document  that  average  annual  emissions 
over  the  last  3  calendar  years  of 
operation  are  less  than  50  percent  of  the 
amount  required  to  classify  the  imit  as 
a  major  source.  If  less  than  3  years  of 
historical  data  are  available,  the  owner 
or  operator  can  use  such  shorter  time 
period  that  is  available  as  the 
appropriate  look  back  period. 

The  Agency  chose  the  3-year  period  to 
be  consistent  with  the  time  frame  used 
under  the  Acid  Rain  Program  to  define 
a  peaking  unit  (see  §  72.2).  The  3-year 
period  used  under  the  CAM  approach 
recognizes  the  similar  circumstances 
presented  by  th6se  small  municipal 
power  sources.  The  use  of  a  50  percent 
threshold  is  consistent  with  EPA's 
January  1995  potential  to  emit  transition 
policy  setting  forth  EPA  guidance  utnder 
which  sources  that  have  actiial 
emissions  well  below  title  V 
applicabilify  thresholds  may  avoid  title 
V  permitting  by  documenting  those  low 
actual  emissions  (see  docket  item  A-91- 
-52-VI-I-5  for  a  copy  of  this  policy).  If 
actual  emissions  exceed  that  50  {>ercent 
value,  then  the  policy  requires  a  source 
to  obtain  an  enforceable  restriction  to 
reduce  its  potential  to  emit  below  the 
title  V  applicabilify  threshold.  The 
Agency  believes  that  the  principle 
behind  that  policy  is  equally  applicable 
for  purposes  of  tMs  part  64  exemption. 
Based  on  the  information  supplied  in 
comments  submitted  by  the  affected 
municipal  utilify  companies,  EPA 
believes  that  the  vast  majorify  of  the 
emissions  units  under  25  megawatts 
operated  at  these  sources  will  qualify  for 
this  exemption. 

In  response  to  the  1996  pert  64  Draft, 
the  Agency  again  received  many 
comments  that  aigued  for  expmuion  of 
the  mimicipal  utilify  exemption  to  other 
units  which  have  low  actual  emissions. 


For  example,  the  U.S.  Small  Business 
Administration  submitted  for  discussion 
at  the  September  10,  1996,  meeting  a 
proposal  (SBA  proposal)  to  exclude 
entirely  from  part  64  any  unit  with 
emissions  between  50  percent  and  90 
percent  of  the  major  source  threshold  so 
that  the  resources  that  would  otherwise 
be  spent  on  implementing  part  64  for 
those  sources  could  be  saved;  further, 
the  SBA  comments  included  a 
recommendation  that  EPA  give  partial 
credit  for  emission  control  measures 
rather  than  determining  applicability 
based  on  total  potential  pre-control 
device  emissions.  The  SBA  proposal 
stated  that  this  would  eliminate 
possibly  thousands  of  soiuces  that  do 
not  need  to  be  covered  by  part  64  since 
the  reasonable  assurance  can  be 
obtained  through  the  facilities'  own 
records.  A  number  of  commenters 
specifically  expressed  their  support  for 
the  SBA  proposal  {md  others  stated 
generally  that  they  were  in  favor  of  such 
an  exemption,  arguing  that  any  unit  that 
can  demonstrate  a  history  of  limited 
usage  and  an  expectation  of  continued 
limited  usage  should  be  exempted. 

The  EPA  disagrees  with  the  concept 
of  using  actual  emissions  as  the  overall 
basis  for  part  64  applicability  or  as  the 
basis  for  expanding  significantly  the 
municipal  utility  exemption.  First, 
actual  emissions  can  vary  with  changes 
in  production.  More  importantly,  for 
units  with  control  devices,  calculations 
of  actual  emissions  necessarily  rely  on 
assumptions  about  on-going 
performance  that  part  64  is  intended  to 
verify.  Further,  to  assure  that  units 
remain  under  the  major  source 
threshold  is  not  the  goal  of  part  64,  but, 
instead,  the  goal  of  part  64  is  to  assure 
that  sources  meet  all  applicable 
requirements.  Finally,  biiecause  the  types 
of  sources  to  which  conunenters 
referred  are  unlikely  to  meet  the  control 
device  applicability  criterion  of  the  final 
rule,  the  Agency  feels  even  more 
strongly  that  the  final  rule  will  not 
subject  small  units  to  inappropriate 
monitoring.  The  Agency  notes,  however, 
that  such  units  will  remain  subject  to 
the  monitoring  requirements  in  part  70, 
and  may  have  to  adopt  new  or  modified 
monitoring  to  comply  with  those 
requirements,  even  though  part  64  does 
not  apply. 

4.  Hazardous  Air  Pollutant 
Requirements 

Under  the  1993  EM  proposal,  pert  64 
would  have  applied  to  all  emission 
limitations  or  standards  established 
under  40  CFR  part  61  at  any  source  that 
is  required  to  obtain  an  operating  penut 
under  part  70.  The  proposed  rule 
contained  aa  exenptkm,  retained  m 
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modified  form  in  the  final  part  64  rule, 
for  all  hazardous  air  pollutant  emissions 
standards  promulgated  pursuant  to 
•action  112  of  the  Clean  Air  Act  except 
for  those  standards  established  in  part 
61  prior  to  the  1990  Amendments  to  the 
Act 

After  receiving  substantial  public 
comment  on  the  applicability  of  part  64 
to  hazardous  air  pollutants,  the  Agency 
has  significantly  modified  its  approach 
to  HAPs  under  part  64.  Hazardous  air 
pollutant  sources  are  no  longer  a 
separate  category  subject  to  a  different 
applicability  test  Instead,  hazardous  air 
pollutant  emissions  limitations  and 
standards  are  treated  the  same  as  those 
for  criteria  air  pollutants.  Thus,  a 
hazardous' air  pollutant-specific 
emissions  unit  is  subject  to  part  64  only 
if  it  meets  the  applicability  criteria  set 
forth  in  §  64.2(a). 

This  approach  is  consistent  with  the 
Agency's  ovraall  goal  of  streamlining 
part  64.  The  EPA  believes  the  final  part 
64.  in  conjunction  with  other  regvdatory 
provisions,  provides  for  sufficient 
monitoring  of  hazardous  air  pollutant 
sources  to  both  satisfy  the  statutory 
enhanced  monitoring  mandate  and  to 
meet  the  special  coocans  associated 
with  regulating  pollutants  of  this  type. 
In  addition,  units  and  sources  which  do 
not  meet  the  part  64  applicability 
threshold  wnll  still  be  subject  to  part  61 
compliance  monitoring  and.  if 
applicable,  part  70  monitoring.  For 
those  units,  EPA  considers  such 
monitoring  sufficient  to  address  the 
special  concerns  of  regulating  hazardous 
air  pollutants. 

With  respect  to  emissions  units 
subject  to  new  hazardous  air  pollutant 
standards  under  amended  section  112  of 
the  Act,  EPA  will  include  appropriate 
monitoring  requirements  as  part  of  those 
new  hazardous  air  pollutant  standards. 
Since  part  64  monitoring  for  these 
standards  would  be  needlessly 
duplicative,  such  standards  are  covered 
by  the  exemption  in  §  64.2(bXlKi)-  This 
approach  is  consistent  with  EPA's 
statement  ia  the  July  21,  1992  preamble 
to  40  CFR  part  70  that  all  future 
rulemakings  will  have  no  gap  in  their 
monitoring  provisions  (see  57  FR 
32278). 

C.  Section  64  J— Monitoring  Detign 
Cnteha 

Sectioa  64.3  contains  the  design 
criteria  for  satisfying  part  64.  The 
selection  and  design  of  monitonng  have 
undeigone  revision  in  the  final  rule. 
Some  of  these  revisions  were  necessary 
to  conform  these  provisions  to 
applicability  and  implementation 
requirements  under  the  final  rule. 
Others  have  been  made  in  response  to 


public  conmients  on  the  monitoring 
design  and  selection  requirements  in  the 
1993  proposed  EM  rule  and  subsequent 
drafts  of  part  64.  These  revisions  reflect 
both  the  objective  of  providing  a 
reasonable  assurance  of  compliance 
with  applicable  requirements  at  lower 
cost  than  the  1993  proposed  EM  rule 
and  the  Agency's  goal  of  developing  a 
more  simplificKl  structure  for  part  64. 
The  following  section  describes  the 
specific  revisions  to  these  provisions 
and  the  Agency's  rationale  for  making 
these  chan^ges. 

1.  General  Criteria 

a.  Overview.  The  genera]  purpose  of 
the  monitoring  required  by  part  64  is  to 
assure  compliance  with  emission 
standards  through  requiring  monitoring 
of  the  operation  and  maintenance  of  the 
control  equipment  and,  if  applicable, 
operating  conditions  of  the  pollutant- 
specific  emissions  unit.  A  basic 
assumption  of  EPA  air  pollution  control 
rtdemaking,  at  least  under  technology- 
based  programs  such  as  the  NSPS 
program,  is  that  an  emission  limit 
should  lie  established  at  a  point  wbere 
a  well  operated  and  maintained  source 
can  achieve  the  limit  under  all  expected 
operating  conditions  using  control 
equipment  that  has  been  shown  through 
a  performance  test  to  be  capable  of 
achieving  the  emission  limit.  This 
demonstration  thjough  a  performance 
test  is  conducted  under  conditions 
specified  by  the  applicable  rule  or,  if  not 
specified,  generally  under  conditions 
representative  of  maximum  emissisn 
potential  under  anticipated  operating 
conditions  (generally,  but  not  always,  at 
full  load).  Logically,  therefore,  once  an 
owner  or  operator  has  shown  that  the 
installed  control  equipment  can  comply 
with  an  emission  limit,  there  will  be  a 
reasonable  assiuance  of  ongoing 
compliance  %vith  the  emission  limit  as 
long  as  the  emLuions  unit  is  operated 
under  the  conditions  anticipated  and 
the  control  equipment  is  operated  an  J 
maintained  properly.  This  logical 
assumption  is  the  Insis  of  EPA 
standard-setting  undtff  the  NSI*S 
program  and  serve}  as  the  r.  jdel  for  the 
CAM  approach  as  well. 

For  example,  under  40  CFR  part  60. 
subpart  NN.  Phosphate  Rock  Flanks,  tha 
standard  for  particulate  matter  is 
determined  through  Method  5  testing. 
The  final  preamble  noted  that  cattaLi 
commenters  believed  that  the 
particulate  emission  limits  "were  too 
stringent  to  be  achieved  on  a  coatiauous 
basis."  Upon  review  of  the  Infonnatioa, 
EPA  revised  the  standard  becaose  its 
evaluati<xi  "indicatad  that  the  proposed 
emission  limits  .  .  .  could  not  be 
achieved  continuously  under  all 


operating  conditions  which  are  likely  to 
occur."  47  FR  16584  (April  16, 1982). 
EPA  then  stated  that  "(a)s  required  by 
the  Clean  Air  Act.  the 
promulgated  .  .  .  emission  limits  are 
based  on  the  performance  of  the  best 
available  control  equipment  on  the 
worst  case  uncontrolled  emission  levels. 
The  best  control  systems  have  been 
demonstrated  to  be  continuously 
efiective.  Therefore,  there  should  be  no 
problems  achieving  the  standards  if  the 
control  equipment  is  properly 
maintained  and  operated."  Id.  at  16585. 
This  example  doomients  the  close 
nexus  of  first  demonstrating  through  a 
performanco  test  that  the  installed 
control  equipment  is  capable  of 
achieving  the  standard  on  a  continuous 
basis  and  then  properly  operating  and 
maintaining  that  equipment  so  as  to 
provide  a  reasonable  assurance  of 
continuous  compliance  with  the 
standard. 

In  EPA's  Response  to  Remand  tn 
Portland  Cement  Association  v. 
Ruckelahaua  (see  docket  item  A-91-52- 
VI-I-11).  EPA  further  emphasized,  in  its 
discussion  on  opacity,  the  important 
relationship  between  proper  operation 
and  maintenance  and  attainment  of  the 
standards.  The  Agency  stated,  "(Tlhe 
opacity  standards  and  maintenance 
requiroments  ware  both  promulgated, 
and  work  in  tandem  to  guarantee  that 
proper  maintenance  and  operation  of 
pollution  control  equipment,  the  sine 
qua  non  of  continuous  compliance  with 
en>ission  limits,  can  in  foct  be  required 
•n  1  monitored."  (Response  to  Remand, 
p.  37.)  EPA  discussed  the  fact  that 
opacity  standards  provide  enforcement 
agencies  with  a  convenient  indicator  of 
whether  pollution  control  devices  are 
being  properly  operated  and 
maintained,  and  therefore  whether  the 
standards  are  being  met.  (Response  to 
Rdmand.  p.  27-28.) 

Theae  examples  point  to  the 
undariying  assumption  that  there  is  a 
roitsoaabla  assurauca  of  compliance 
with  emission  limits  so  long  as  tn ) 
emission  unit  is  operated  under  the 
conditions  anticipated  and  the  control 
eqoipment  that  has  been  proven  capable 
of  complying  continues  to  be  operated 
and  maintained  properly.  la  most  cases, 
tnis  relationsiiip  can  be  snuwn  to  exist 
tarough  the  performance  testing  withoat 
additional  site-specific  correlation  of 
operaUooal  indicators  with  actual 
emission  valtes.  The  monitoring  deslgj 
criteria  in  §  64.3(a)  build  on  this 
fundamental  premise  of  the  regulatory 
stra-trture. 

Th  J4,  S  64.3(a)  states  tiiat  unite  with 
control  devices  most  meet  certain 
gaoecal  momtoring  design  criteria  in 
order  to  provide  a  reasonable  assurance  - 
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of  compliance  with  emission  limitations 
or  standards  for  the  anticipated  range  of 
operations  at  a  pollutant-specific 
emissions  unit.  These  criteria  mandate 
the  monitoring  of  one  or  more  indicators 
of  the  performance  of  the  applicable 
control  device,  associated  capture 
system,  and/or  any  processes  significant 
to  achieving  compliance.  The  owner  or 
operator  shall  establish  appropriate 
ranges  or  designated  conditions  for  the 
selected  indicators  such  that  operating 
within  the  established  ranges  will 
provide  a  reasonable  assurance  of 
compliance  for  the  anticipated  range  of 
operating  conditions.  The  requirement 
to  establish  an  indicator  range  provides 
the  objective  screening  measure  to 
indicate  proper  operation  and 
maintenance  of  the  emissions  unit  and 
the  control  teclmology.  i.e.,  operation 
and  maintenance  such  that  there  is  a 
reasonable  assurance  of  compliance 
with  emission  limitations  or  standards. 
Monitoring  based  on  indicator  ranges 
that  establish  expected  operating 
conditions  and  the  proper  functioning 
of  control  technology  should  take  into 
account  reasonably  anticipated 
operating  conditions  and  the  process 
and  pollution  control  device  parameters 
that  significantiy  affect  emission  control 
performance.  The  Agency  notes  that 
monitoring  which  fails  to  take  into 
account  significant  process  or  control 
device  parameters  is  unlikely  to  provide 
the  reasonable  assurance  of  compliance 
with  emissions  limitations  or  standards. 
The  Agency  does  not  expect  that  such 
parameters  would  normally  include 
records  of  regular  maintenance  practices 
(e.g.,  periodic  inspection  and 
replacement  of  parts);  these  records  may 
or  may  not  be  addressed  in  separate 
permit  conditions  relative  to  part  70 
requirements.  The  Agency  also 
emphasizes  that  a  failure  to  stay  within 
the  indicator  range  does  not 
automatically  indicate  a  failure  to 
satisfy  applicable  requirements.  The 
failure  to  stay  within  an  indicator  range 
(over  the  appropriate  averaging  period, 
as  discussed  below)  does  indicate  the 
need  for  the  owner  or  operator  to 
evaluate  and  determine  whether 
corrective  action  is  necessary  to  return 
operations  within  design  parameters, 
and  to  act  upon  that  determination  as 
appropriate. 

The  use  of  operational  data  collected 
during  performance  testing  is  a  key 
element  in  establishing  indicator  ranges; 
however,  other  relevant  information  in 
establishing  indicator  ranges  would  be 
engineering  assessments,  historical  data, 
and  vendor  data.  Indicator  ranges  do  not 
need  to  be  correlated  across  the  whole 
range  of  potential  emissions.  Criteria 


developed  in  the  design  of  the  control 
equipment  for  the  emissions  unit  may 
be  used  in  establishing  operating 
indicator  ranges.  For  example,  the 
engineering  specifications  for  a  venturi 
scrubber  installed  to  control  particidate 
emissions  from  an  affected  unit  may 
include  design  operational  ranges  for 
liquid  flow  rate  and  pressure  dirop 
across  the  venturi.  Assiune  for  this 
simplified  example  that  the  scrubber 
design  conditions  are  intended  to 
achieve  the  desired  emission  reduction 
for  uncontrolled  pollutant  rates  that 
correspond  to  120  percent  of  the 
affected  unit's  process  design  rate.  The 
results  of  a  performance  test  diuing 
which  the  scrubber  is  operated  within 
these  design  conditions  and  the  process 
is  operated  at  conditions  representative 
of  high  load  (near  100  percent  of  process 
design  rate)  would  be  used  to  confirm 
that  operating  within  the  design 
conditions,  the  design  ranges  for  the 
liquid  flow  rate  in  conjunction  with  the 
pressure  drop  across  the  ventiui, 
achieves  the  emission  reduction  desired 
and  provides  a  reasonable  assurance  of 
compliance  across  the  anticipated  range 
of  process  conditions  for  ongoing 
operation. 

Review  of  historical  monitoring  data 
may  also  be  used  in  defining  an 
indicator  range  that  provides  a 
reasonable  assurance  of  compliance 
with  emission  limits.  Consider  the 
example  of  a  process  dryer  equipped 
with  a  low-energy  wet  scrubber  for 
particulate  matter  control.  The  scrubber 
exhaust  gas  temperature  is  indicative  of 
adequate  water  flow  (as  a  result  of  the 
heat  exchange  between  the  dryer 
effluent  stream  and  the  scrubber  water). 
However,  since  the  inlet  scrubber  water 
temperature  is  affected  by  ambient 
temperature,  the  resulting  scrubber 
outiet  temperature  will  be  affected  by 
ambient  conditions.  Since  the  scrubbed 
outiet  temperature  will  vary  somewhat 
as  a  result  of  ambient  temperature,  it 
makes  sense  to  consider  historical  date 
from  different  seasons  of  the  year  when 
establishing  the  indicator  range 
(maximum  allowable  exhaust 
temperature).  In  other  words,  if  the 
jjerformance  test  were  conducted  in  the 
spring,  one  should  also  consider  the 
historical  date  from  the  summer  months 
(when  the  exhaust  temperature  would 
be  expected  to  be  slightiy  higher)  when 
esteblishing  the  indicator  range. 

b.  Possible  Monitoring  Methods. 
Section  64.4(a)(2)  of  the  1993  proposed 
EM  rule  steted  that  an  enhanced 
monitoring  protocol  could  include 
existing,  modified,  or  new  monitoring 
systems.  It  also  contained  a  list  of 
possible  monitoring  methods  which 
could  satisfy  the  rule.  The  basic 


elements  of  this  subsection  have  been 
moved  in  the  final  rule  to  the  definition 
of  "monitoring"  in  §  64.1.  The  Agency 
has  made  sevoal  technical  changes  to 
the  list  of  monitoring  methodologies  in 
response  to  comments  received.  See 
Section  n.A.  and  the  Response  to 
Comments  Docimient  for  further 
discussion. 

c.  Indicator  Ranges  or  Designated 
Conditions.  Sections  64.3(a)(2)  and  (3) 
of  the  final  rule  require  the  owner  or 
operator  of  an  affected  pollutant-specific 
emissions  unit  to  establish  ranges  or 
designated  conditions  of  the  indicators 
to  be  monitored.  These  ranges  (e.g., 
minimum  to  maximum  parameter  value) 
or  conditions  (e.g.,  specific  fuel  or  raw 
material  fype  or  control  device 
adjustment)  must  be  esteblished  at  a 
level  where  the  monitoring  can  assess 
whether  there  is  a  reasonable  assurance 
of  compliance  with  applicable 
requirements. 

The  addition  of  indicator  range 
requirements  to  the  general  monitoring 
design  criteria  serves  the  objectives  of 
part  64  and  provides  the  permitting 
authorify  and  the  owner  or  operator  of 
ah  affected  source  with  information 
about  the  operation  and  maintenance  of 
control  measures  in  order  to  address  any 
problems  with  that  operation  and 
maintenance  before  an  emissions  unit 
foils  to  comply  with -applicable 
requirements.  An  excursion  from  an 
indicator  range  or  designated  condition 
indicates  a  potential  problem  in  the 
operation  and  maintenance  of  the 
control  device  and  a  possible  exception 
to  compliance  with  applicable 
requirements.  The  excursion  signals,  at 
a  minimum,  that  the  owner  or  operator 
should  take  appropriate  corrective 
action  to  retiirn  of>erations  within  the 
esteblished  ranges.  However,  an 
excursion  from  an  indicator  range  does 
not  necessarily  constitute  a  failure  to 
comply  with  the  underlying  emissions 
limitation  or  standard.  See  Section  ILO. 
below  for  further  discussion  on  the 
degree  of  documentetion  required  to 
establish  indicator  ranges  und«r  the 
final  rule. 

Sections  64.3(a)(3Xi)-(iv)  state  that 
ranges  may  be  set  as  follows:  esteblished 
as  a  single  maximum  or  minimum  value 
if  appropriate  or  at  different  levels  that 
vary  depending  on  alternative  operating 
conditions;  expressed  as  a  function  of 
process  variables;  expressed  as 
maintaining  the  applicable  parameter  in 
a  particular  operational  stet\is;  or 
expressed  as  interdependent  between 
mme  than  one  indicator.  These  sections 
also  provide  examples  of  how  such 
different  forms  of  ranges  might  be 
employed.  The  description  of  what  type 
of  indicators  and  indicator  ranges  may 
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be  employed  under  part  64  is  designed 
to  have  a  great  deal  of  flexibility.  This 
allows  owners  or  operators  to  develop 
indicators  and  ranges  that  are  most 
appropriate  for  their  affected  emissions 
units,  so  long  as  the  basic  design  criteria 
of  part  64  are  met  The  Agency  is  also 
developing  guidance  materials  that  will 
provide  more  specific  examples  of  the 
various  forms  indicator  ranges  may  take. 

d.  Control  Device  Bypass.  Another 
monitor  design  requirement  in  the  final 
rule  addresses  the  possibility  of  control 
device  bypass.  Section  64.3(a)(2) 
requires  that  the  monitoring  be  designed 
to  detect  any  bypass  of  a  control  device 
or  capture  system,  if  such  bypass  can 
occur  based  on  the  design  of  the 
pollutant-specific  emissions  unit  The 
Agency  believes  this  requirement  is 
necessary  under  the  CAM  approach. 
Only  poUutant-specific  emissions  units 
which  use  control  devices  to  achieve 
regulatory  compliance  are  subject  to 
part  64.  Part  64  monitoring  generally 
will  consist  of  monitoring  parameters 
critical  to  the  operation  of  those  control 
devices.  The  monitoring  will  not  be  able 
to  provide  a  reasonable  assurance  of 
compliance  with  applicable 
requirements  if  air  pollutant  emissions 
are  potentially  circiunventing  the 
control  devices  and/or  capture  systems 
being  monitored.  The  Agency  has 
therefore  added  this  requirement  to 
ensure  that  no  emissions  are  bypassing 
the  control  device  (v  capture  system. 

The  Agency  notes  that  certain 
comments  on  the  1996  part  64  Draft 
objected  to  this  requirement.  One 
objection  was  that  it  could  be  read  to 
require  monitoring  of  "bypass"  that 
involves  routine  recycling  of  vent 
streams  to  a  process  where  the  control 
device  is  used  as  a  backup  in  case  such 
process  recycling  caimot  occur.  The 
final  rule  adds  the  phrase  "to  the 
atmosphere"  to  clarify  that  only 
bypasses  which  result  in  discharge  to 
the  atmosphere  require  monitoring. 
Another  concern  was  that  whether 
bj^pass  monitoring  should  be  required  is 
often  negotiated  as  part  of  underlying 
rulemakings  and  this  requirement  could 
undo  agreements  reached  on  those 
underlying  rules.  The  Agency  has  added 
a  ]»ovision  to  clarify  that  bypass 
monitoring  is  not  required  if  an 
underlying  rule  specifically  provides 
that  it  is  not  required  for  certain 
operations  or  units.  Finally,  a  concern 
was  raised  that  certain  underlying  rules 
provide  for  design  features  that  obviate 
the  need  for  monitoring  (such  as  the  use 
of  locking  car  seals).  The  final  r\ile 
requires  bypass  monitoring  only  if  the 
bypass  can  occur  based  on  the  unit's 
deaign  Where  features  such  as  locking 
'  i  are  used,  the  design  of  the  unit 


effectively  prevents  bypass  and  thus 
monitoring  wotdd  not  be  required. 

e.  Process  and  Capture  S^tem 
Monitoring.  Commenters  on  the  1996 
part  64  Draft  also  objected  to  the 
requirement  that  the  monitoring  include 
process  monitoring  if  necessary  to 
assure  proper  operation  and 
maintenance  of  the  control  device.  The 
final  rule  retains  this  requirement,  but 
the  language  has  been  rephrased  to 
clarify  that  process  monitoring  must  be 
conducted  only  as  necessary  to 
document  that  the  control  equipment  is 
being  operated  properly.  The  simplest 
example  would  be  throughput 
monitoring  to  assure  that  the  design 
capacify  of  the  control  equipment  is  not 
exceeded.  The  Agency  believes  that  this 
type  of  monitoring  is  essential  to 
assuring  that  the  control  equipment  is 
used  in  accordance  with  its  design  and 
in  a  manner  that  will  provide  a 
reasonable  assurance  of  compliance. 

Similarly,  some  commenters  objected 
to  the  monitoring  of  capture  systems. 
The  Agency  believes  that  this 
monitoring  is  essential  for  the  same 
reasons  as  bypass  and  process 
monitoring  may  be  critical  to  assuring 
proper  operation  and  maintenance  of 
control  equipment  and  providing  a 
reasonable  assurance  of  compliance 
with  emission  limits.  If  emissions  are 
not  properly  captured,  those  emissions 
will  be  released  uncontrolled.  That 
result  likely  would  constitute  a 
significant  compliance  problem  even  if 
the  control  equipment  itself  was  being 
operated  and  maintained  properly.  It  is 
essential  that  the  emissions  which  a 
control  device  is  supposed  to  be 
controlling  are  in  fact  sent  to  the  device 
for  control.  Thus  the  Agency  believes 
that  assuring  that  the  capture  system  is 
properly  operator  and  maintained  is 
also  essential. 

f.  Fugitive  Emissions  Monitoring. 
Under  the  1993  EM  proposal,  fugitive 
emission  points  for  which  compliance  is 
evaluated  on  a  process-wide  or  facility- 
wide  basis  were  potentially  subject  to 
part  64  enhanced  monitoring 
requirements.  Section  64.4(d)  of  the 
proposed  rule  would  have  established 
enhanced  monitoring  protocol 
requirements  for  such  fugitive  emissions 
points.  Many  commenters  raised 
objections  to  these  provisions,  argtiing 
that  §  64.4(d)  required  either 
burdensome  monitoring  of  emissions 
from  each  fugitive  emissions  point  or 
the  use  of  costiy  monitoring  devices  to 
monitor  fugitive  emissions.  The  Agency 
does  not  necessarily  agree  with  these 
comments,  noting  that  proposed 

§  e4.4(d)  was  intended  to  allow  for  cost- 
efiioctive  multi-point  monitoring  at 
affacted  fugitive  emissions  sources.  The 


final  rule,  however,  applies  ordy  to 
those  emissions  imits  for  which 
emissions  are  vented  to  a  control  device. 
By  definition,  fugitive  emissions  are 
those  emissions  which  cannot 
reasonably  be  vented  through  a  stack, 
chimney,  vent,  or  similar  opening  and 
thus  will  not  be  subject  to  part  64.  Since 
there  is  no  need  for  detailed  fugitive 
emissions  monitoring  requirements 
under  the  final  rule,  the  provisions  in 
proposed  §  64.4(d)  have  been 
eliminated. 

2.  Performance  and  Operating  Criteria 

The  final  part  64,  like  the  1993  EM 
proposal,  requires  that  part  64 
monitoring  be  subject  to  mininmm 
performance  specifications,  qualify 
assurance  and  control  requirements, 
monitoring  frequency  requirements,  and 
data  availability  requirements.  These 
requirements  assure  that  the  data 
generated  by  the  monitoring  under  part 
64  present  valid  and  sufficient 
information  on  the  actual  conditions 
being  monitored.  The  final  rule  includes 
a  series  of  performance  and  operating 
design  criteria  in  §§  64.3(b)  through  (d). 
The  Agency  received  substantial  public 
conunent  on  the  performance  and 
operating  criteria  of  the  1993  EM 
proposal,  which  were  contained  in  a 
series  of  four  appendices.  Many 
commenters  raised  concerns  that  the 
organization  of  the  appendices  was 
confusing.  A  number  of  commenters 
suggested  that  the  appendices  required 
certain  monitoring  options  to  achieve 
inapplicable  specifications  or  did  not 
provide  adequate  guidance  on  the 
reqtiirements  for  non-instnmiental 
monitoring  options.  Conmienters  also 
raised  a  number  of  concerns  specific  to 
individual  requirements.  Finally,  a  great 
many  commenters  argued  that  the 
reliance  on  detailed  specifications  in  the 
appendices  which  focused  on  the  use  of 
certain  monitoring  methodologies,  such 
as  CEMS,  precluded  the  use  of  more 
cost-efiiective  alternative  methodologies, 
creating  a  strong  bias  for  the  use  of 
continuous  emission  monitoring 
methodologies. 

The  Agency  agrees  with  a  number  of 
those  comments  and  has  substantially 
revised  the  performance  and  operating 
criteria  in  the  final  rule  to  address  the 
concerns  they  raised.  Overall,  these 
requirements  have  been  greatiy 
streamlined  and  simplified.  There  are 
no  appendices  to  the  final  rule 
delineating  more  detailed  performance 
and  operating  criteria.  To  assure 
consistency  with  existing  monitoring 
programs,  the  performance  criteria  in 
the  final  rule  also  reflect  othur  federal 
monitoring  requirements,  such  as  the 
NSPS  general  provisions  in  40  CFR  part 
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60  and  the  NESHAP  general  provisions 
in  40  CFR  part  63.  The  following 
discussion  addresses  each  of  the  key 
performance  and  operating  criteria  in 
the  final  rule. 

a.  Data  Representativeness.  Section 
64.3(b)(1)  of  the  final  rule  requires  that 
the  monitoring  proposed  by  the  owner 
or  operator  include  location  and 
installation  specifications  (if  applicable) 
that  allow  for  the  obtaining  of  data 
which  are  representative  of  the 
emissions  or  parameters  being 
monitored.  Although  this  provision 
describes  no  specific  tests  for 
monitoring  plan  acceptabilify.  it  does 
establish  an  objective  dufy  to  insure  that 
the  data  collected  are  representative  of 
the  operations  being  monitored.  This 
provision  is  similar  to  the  analogous 
requirements  included  in  appendix  B  of 
the  1993  EM  proposal.  It  is  also 
analogous  to  the  general  monitoring 
provisions  applicable  to  all  monitoring 
under  the  NSPS  program  in  §  60.13.  The 
Agency  has  added  the  phrase  "if 
applicable"  to  clarify  that 
noninstrumental  monitoring  approaches 
may  not  require  location  or  installation 
specifications. 

The  1993  EM  proposal  would  have 
required  owners  or  operators  to 
"(s]atisfy  applicable  performance, 
equipment,  installation  and  calibration 
gas  specifications  in  accordance  with 
the  specifications  and  procedures 
provided  in  appendices  A  and  B  of  this 
part."  The  appendices  then  required  all 
enhanced  monitoring  protocols  to 
satisfy  generally  applicable  performance 
specifications  including  relative 
accuracy  requirements;  maximiun  levels 
of  calibration  error;  meMirement  span 
requirements;  response  time 
requirements;  measurement  technique 
procedures;  and  requirements  for 
equipment  design,  installation,  and 
location.  Many  commenters  observed 
that  the  high  level  of  specificity 
required  in  the  proposed  appendices 
would  limit  the  fypes  of  monitoring 
protocols  that  could  be  approved,  while 
many  other  commenters  argued  that  the 
performance  and  operating 
requirements  were  too  subjective  when 
applied  in  the  context  of  demonstrating 
compliance  with  the  1993  EM  proposed 
rule's  general  monitoring  requirements. 
The  Agency  believes  that  such  detailed 
requirements  are  unnecessary  for  the 
type  of  monitoring  that  is  required  to 
satisfy  the  final  rule,  but  does  believe 
that  the  general  obligation  to  assure  that 
representative  data  are  obtained  is 
necessary  in  part  64  just  as  it  is  in  other 
programs  such  as  NSPS. 

b.  Verification  of  Operational  Status. 
Section  64.3(b)(2)  requires  verification 
procedures  to  confirm  the  initial 


operational  status  of  new  or  modified 
monitoring  equipment.  These 
requirements  specify  that  the  ovmer  or 
operator  must  consider  manubcturer 
requirements  or  recommendations  for 
installation,  calibration  and  start-up 
operation.  Owners  or  operators  must 
provide  documentation  where  the 
manufacturer's  procedures  are  not 
followed.  The  Agency  notes  that  under 
the  NSPS  program  such  manufacturer 
reqtiirements  and  recommendations 
ibust  be  followed.  However,  because  of 
the  breadth  of  part  64  applicabilify,  the 
Agency  believes  that  the  more  flexible 
language  in  §  64.3(b)(2)  is  appropriate, 
especially  given  that  the  submittal 
requirements  in  §  64.4  will  require  that 
the  owner  or  operator  document  the 
changes  it  proposes. 

Some  comments  on  the  1996  part  64 
Draft  stated  that  the  requirements  to 
verify  operational  status  were  overly 
burdensome  given  that  many  units  will 
rely  on  existing  monitoring  to  satisfy 
part  64.  The  final  rule  clarifies  that 
verification  of  operational  status  is 
required  only  for  units  with  new  or 
modified  monitoring. 

c.  Quality  Assurance  and  Control. 
Section  64.3(b)(3)  of  the  final  rule 
requires  qualify  assurance  and  control 
practices  which  are  "adequate  to  ensure 
the  continuing  validify  of  the  data." 
This  language  ensures  that  monitoring 
under  part  64  will  have  to  include 
adequate  procedures  to  dociunent  that 
the  monitoring  remains  operational  and 
can  provide  suitable  readings  for  the 
purpose  of  measuring  changes  in  control 
performance.  Satisfying  this  general 
design  criterion  should  not  be  confused 
with  the  detailed  qualify  assurance 
provisions  required  for  monitors  that  are 
used  to  determine  direct  emission  limit 
compliance,  such  as  appendix  F  to  part 
60.  The  1993  EM  proposal  generally 
would  have  required  compliance  with 
appendix  F  for  CEMS  or  comparable 
quality  assurance  requirements  for  other 
monitoring  approaches.  Numerous 
commenters  expressed  concerns  about 
the  burdens  of  qualify  assurance  under  ^ 
the  proposed  EKI  rule.  They  pointed  out 
several  instances  in  the  proposed 
appendices  that  appeared  to  establish 
presumptions  of  daily  calibrations  for 
all  types  of  enhanced  monitoring 
protocols  or  appeared  to  require  overly 
frequent  reverification  of  parametric 
correlations. 

In  contrast,  the  focus  of  the  final 
rule's  qualify  assurance  requirements  is 
on  the  minimum  degree  of  ongoing 
qualify  checks  that  are  necessary  to  rely 
on  the  data  for  purposes  of  indicating 
whether  the  unit  remains  in  compliance 
and  whether  corrective  action  is 
necessary.  The  Agency  recognizes  that 


many  types  of  monitoring  which  satisfy 
the  final  rule  will  not  be  based  on  the 
type  of  sophisticated  equipment  that  is 
prone  to  calibration  drift  and  loss  of 
data  qualify  over  time,  and  the  revised 
qualify  assiuance  provisions  of  the  final 
nile  reflect  this  imderstanding.  The 
required  level  of  quality  assurance 
difiiers  fi°om  certain  existing  quality 
assurance  procedures  such  as  appendix 
F  of  40  CFR  part  60  for  a  CEMS.  With 
respect  to  a  CEMS,  the  general 
requirements  for  assuring  ongoing  data 
qualify  that  are  contained  in  40  CFR 
60.13  and  the  performance 
specifications  in  appendix  B  of  part  60 
(such  as  zero  and  span  checks)  provide 
adequate  qualify  control  checks  for  the 
purpose  of  using  the  CEMS  to  indicate 
control  performance  for  providing 
assurance  of  compliance.  This  approach 
of  requiring  only  limited  qualify 
assurance  is  followed  under  the  NSPS 
where  a  CEMS  is  not  used  as  the 
compliance  test  method  for  direct 
continuous  compliance  monitoring.  For 
types  of  monitoring  other  than  CEMS, 
ongoing  qualify  control  measures  must 
be  adequate  to  ensure  that  the 
monitoring  remains  operational  and  can 
provide  readings  suitable  for  the 
purpose  of  measiuing  changes  in  control 
performance  that  indicate  possible 
exceptions  to  compliance.  An  example 
of  this  type  of  requirement  is  the 
quarterly  recalibration  requirement  in 
§  60.683(c)  for  wet  scrubber  parameter 
monitoring  at  wool  fiberglass  insulation 
manufacturing  plants. 

Again,  the  final  §  64.3(b)' directs 
owners  or  operators  to  consider 
manufecturer  requirements  or 
recommendations  in  developing  quality 
assurance  practices,  and  §  64.4  requires 
the  owner  or  operator  to  document  any 
changes  in  recommended  qualify 
assurance  practices.  The  ptermitting 
authorify  and  others  can  then  evaluate 
the  proposed  procedures  during  the 
permitting  process. 

d.  Frequency  of  Monitoring.  Section 
64.3(b)(4)  of  the  final  rule  establishes 
the  general  criteria  for  monitoring 
fioquency,  data  collection  procedures 
(such  as  manual  log  entry,  strip  chart,  or 
computerized  collection  procedures), 
and  data  averaging  periods,  if  applicable 
to  the  proposed  monitoring.  The  final 
rule  requires  that  the  monitoring 
frequency  (including  associated 
averaging  periods)  be  designed  to  obtain 
data  at  such  intervals  that  are,  at  a 
minimum,  commensurate  with  the  time 
period  over  which  an  excursion  from  an 
indicator  range  is  likely  to  be  observed 
based  on  the  characteristics  and  typical 
variabilify  of  the  pollutant-specific 
emissions  unit  (including  the  control 
device  and  associated  capture  system). 
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In  addition,  the  final  rule  specifies 
minimum  data  collection  frequency  for 
pollutant-specific  emissions  units  in 
accordance  with  their  potential  to  emit. 
For  "large"  pollutant-specific  emissions 
units  (i.e.,  those  units  with  the  potential 
to  emit  the  applicable  pollutant  emitted 
in  an  amount  equivalent  to  or  in  excess 
of  the  amount  established  for 
classification  as  a  major  source),  the 
monitoring  frequency  generally  must 
satisfy  a  design  criterion  of  four  or  more 
data  values  equally  spaced  over  each 
hour  of  operation.  This  minimum  data 
collection  frequency  is  consistent  with 
the  frequency  established  by  the  Agency 
for  continuous  monitoring  systems. 
Note  that  a  permitting  authority  may 
reduce  this  minimum  data  collection 
frequency  upon  submission  and 
approval  of  a  request  prepared  by  the 
owner  or  operator,  and  the  rule  provides 
a  non-exclusive  list  of  situations  in 
which  less  frequent  monitoring  of 
certain  parameters  may  be  warranted. 
Other  pollutant-specific  emissions  units 
are  subject  to  a  less  frequent  data 
collection  requirement  but  some  data 
must  be  collected  for  every  unit  subiect 
to  this  rule  at  least  once  per  day.  The 
final  rule  thus  sets  a  monitoring 
frequency  standard  appropriate  to  the 
focus  on  detecting  changes  in  control 
device  performance  which  could 
indicate  possible  noncompliance  and 
for  which  corrective  action  is 
appropriate. 

For  example,  many  types  of  control 
devices  are  subject  to  rapid  changes  in 
performance  and  thus  the  frequency 
design  criterion  could  result  in  frequent, 
near  continuous  collection  of  parametric 
data  that  are  subsequently  averaged  over 
an  appropriate  period  of  time.  Many 
NSPS  subparts  require  continuous 
parametric  control  device  data,  which 
are  then  averaged  over  an  appropriate 
interval  (often  consistent  with  the 
required  minimum  time  for  conducting 
a  compliance  test).  Recent  NESHAP 
have  required  control  device  parameter 
monitoring  for  direct  compliance 
purposes.  In  these  instances,  a  daily 
average  of  continuous  data  (i.e..  data 
recorded  at  least  every  IS  minutes)  is 
often  used  (see.  e.g.,  §63. 152(b)(2)).  For 
some  control  devices,  the  intervals 
between  data  collection  points  may  be 
increased.  The  AgMK^  is  in  the  process 
of  developing  guidance  for  part  64 
implementation,  including  example 
monitoring  approaches.  The  guidance 
will  indicate  how  the  frequency  of 
monitoring,  data  collection  procedures, 
■mI  averaging  of  data  points  can  vary 
bated  on  the  type  of  emissions  unit  and 
the  control  device  involved. 

e.  Data  AvaUaiuUty.  The  1996  part  64 
Draft  rule  included  a  presumptive 


minimum  data  availability  of  90  percent 
for  the  averaging  periods  in  a  reporting 
period.  The  final  rule  does  not  include 
such  a  presumptive  requirement  opting 
instead  for  affording  the  source  owner 
or  operator  and  the  permitting  authority 
flexibility  in  establishing  appropriate 
site-specific  conditions.  Further,  the 
final  rule  maintains  the  general  duty 
requirement  in  §  64.7  that  the  owner  or 
operator  shall  maintain  and  operate  the 
monitoring  at  all  times  the  pollutant- 
specific  emissions  unit  is  operating 
except  for  periods  of  monitoring 
malfunctions,  associated  repairs,  and 
required  quality  assurance  or  control 
activities  (such  as  calibration  checks 
and  (if  applicable)  required  zero  and 
span  adjustments).  This  section  of  the 
final  rule  also  requires  that  the  owner  or 
operator  shall  use  all  the  data  collected 
during  all  other  periods  in  assessing  the 
operation  of  the  control  device  and 
associated  control  system.  Under  the 
savings  provisions  of§64.10of  the  final 
rule,  source  owners  or  operators  must 
satisfy  any  existing  data  availability 
requirement  established  for  monitoring 
associated  with  a  particular  emission 
limitation  or  standard. 

The  1993  EM  proposal  would  have 
required  that  an  enhanced  monitoring 
protocol  satisfy  any  minimum  data 
availability  requirement  that  is 
applicable  to  the  monitoring  under  a 
separate  applicable  emission  limitation 
or  standard  pursuant  to  part  60  or  61  of 
this  chapter.  Where  no  existing  data 
availability  requirement  would  have 
applied,  the  proposed  rule  would  have 
required  the  enhanced  monitoring 
protocol  to  satisfy  a  data  availability 
requirement  that  reflected  obtaining 
quality-assured  data  for  all  emissions 
unit  operating  time  periods  excluding  a 
fixed  percentage  of  operating  time  that 
the  owner  or  operator  justified  to  the 
permitting  authority  as  necessary  to 
conduct  quality  assurance  procedures. 
The  preamble  to  the  proposed  rule 
stated  that  the  only  acceptable 
downtime  under  this  requirement 
would  he  the  time  necessary  to  perform 
quality  assurance  testing  and  routine 
maintenance.  The  primary  concern 
expressed  in  public  comments  on  the 
data  availability  requirement  was  that 
the  default  requirement  Cailed  to  take 
into  account  the  likelihood  that  some 
repairs  of  instrumental  components 
would  be  necessary  even  if  the  owner  or 
operator  performed  ail  routine 
maintenance  as  appropriate.  The 
Agency  believes  that  the  general  duty 
requirement  in  the  final  rule  effectively 
addieaaes  the  rommenters'  concerns, 
while  still  assuring  that  the  owner  or 
opentor  is  responsible  for  collecting 


data  at  all  required  intervals,  except 
where  downtime  is  necessary  to 
conduct  required  quality  assurance  or  to 
respond  to  malfunctions  that  could  not 
reasonably  have  been  prevented. 

A  number  of  comments  on  the  1996 
part  64  Draft  objected  to  the  90  percent 
data  availability  presumption.  Many 
pointed  to  a  number  of  applicable 
requirements  in  which  EPA  has  used  75 
percent  as  the  required  minimum  data 
availability.  Others  argued  that  EPA 
failed  to  present  any  data  to  document 
the  reasonableness  of  the  presumption. 
The  Agency  agrees  with  some  of  the 
cominenters  that  a  presumptive 
minimum  data  availability  requirement 
may  not  be  not  generally  applicable; 
although,  the  general  obligations  to 
operate  the  monitoring  at  all  times  with 
only  specific  exception  periods  and  to 
collect  and  use  all  the  data  for  reporting 
purposes  are  universal.  The  final  rule 
reflects  this  position  and  allows  the 
source  owner  or  operator  and  the 
permitting  authority  the  flexibility  to 
specify  a  separate  minimum  data 
availability  if  justified  or  required  under 
a  separate  rule. 

3.  Special  Considerations  for  CEMS, 
CXDMSandPEMS 

One  method  of  assessing  control 
performance  is  to  calculate  emission  (or 
opacify)  rates  directly  in  order  to  track 
trends  in  emissions  (or  opacify)  that 
document  decreased  control 
effectiveness.  This  type  of  monitoring 
could  include  a  continuous  emission  or 
opacify  monitoring  system  (CEMS  or 
COMS)  or  a  predictive  emission 
monitoring  system  (PEMS)  in  which 
various  procesajlbd  control  parameters 
are  evaluated  to  predict  emissions. 
(Where  this  type  of  monitoring  is 
specified  by  the  applicable  standard  to 
be  used  to  determine  compliance  with 
an  emission  standard  or  limitation  on  a 
continuous  basis,  the  requiremmts  of 
part  64  do  not  apply  to  that  emission 
standard  or  limitation.  See 
S64.2(bXlKvi)-) 

The  B>A  believes  that  these  types  of 
monitoring  are  prefisiable  from  a 
technical  and  policy  i}erspective  as  a 
means  of  assuring  compliance  with 
applicable  requirements  because  they 
can  provide  data  directly  in  terms  of  the 
applicable  emission  limitation  or 
standard.  Therefore,  where  such 
systems  are  already  required, 
$64.3(dMl)  mandates  that  the  design  of 
the  monitoring  under  part  64 
incorporate  such  systems.  This  ■ny^nn 
that  source  owners  and  or  operators 
whose  emission  units  have  had  CEMS. 
COMS.  and/or  PEMS  imposed  by 
tmderiying  regulations,  emissioas 
trading  programs,  judicial 
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or  through  other  circumstances  must 
use  those  CEMS,  COMS,  and/or  PEMS 
when  complying  with  part  64  for  those 
emissions  units.  Even  where  the  use  of 
such  monitoring  is  not  mandated,  the 
use  of  any  of  these  types  of  systems  in 
accordance  with  general  monitoring 
requirements  and  performance 
specifications  (or  comparable  permitting 
authorify  requirements  if  there  are  no 
requirements  specified  for  a  particiilar 
system)  will  be  sufficient  for  a  CEMS, 
COMS  or  PEMS  to  satisfy  generally  the 
design  criteria  in  §  64.3(a)  and  (b). 

One  exception  to  this  general  rule  is 
that  if  a  COMS  is  used  as  a  control 
performance  indicator,  and  both  a 
particulate  matter  and  opacify  standard 
apply,  the  monitoring  will  have  to 
include  an  indicator  range  satisfying 
§  64.3(a)(2)  and  (3).  Comments  received 
in  response  to  the  1996  part  64  Draft 
iiu:luded  the  suggestion  that  COMS  not 
be  subject  to  the  requirement  to 
establish  indicator  ranges.  The  Agency 
has  decided  to  retain  this  requirement 
A  CEMS  or  PEMS  will  provide  data  in 
terms  of  the  applicable  pollutant  and 
therefore  the  process  of  identifying  and 
reporting  exceedances  serves  the  same 
purpose  as  an  indicator  range.  For 
assuring  compliance  with  an  opacify 
standard,  a  COMS  also  achieves  this 
objective.  However,  depending  on  the 
type  of  control  equipment  being  used 
and  the  design  of  an  emissions  unit 
(especially  stack  diameter),  opacify 
standards  are  often  established  at  a  level 
which  represents  a  likely  significant 
exceedance  of  the  particulate  matto' 
standard.  In  those  circumstances,  an 
opacify  level  below  a  required  opacify 
standard  would  be  more  appropriate  as 
a  CAM  indicator.  Therefore,  the  use  of 
a  COMS  may  require  an  appropriate 
indicator  range  to  be  established  that  is 
different  than  the  applicable  opacity 
standard.  The  Agency  notes  that  the 
averaging  period  for  such  an  indicator 
range  would  not  necessarily  have  to  be 
consistent  with  the  typical  averaging 
time  of  an  opacify  standard  (i.e.,  six 
minutes). 

The  final  special  design  criterion  for 
a  CEMS,  COMS  or  PEMS  is  to  design  the 
system  to  allow  for  reporting  of 
exceedances.  Again,  in  many  cases,  the 
reporting  requirements  for  exceedances 
(or  excess  emissions)  will  already  be 
established  in  existing  requirements. 
However,  in  some  cases  the  owner  or 
operator,  prior  to  implementing  part  64, 
will  not  have  continuous  monitoring 
associated  with  an  applicable  emission 
limit,  and  the  underiying  regulation 
may  not  specify  an  appropriate  time 
period  for  averaging  data  to  report 
excess  emissions.  For  example,  this 
situation  could  vise  in  the  example 


provided  above  for  a  part  75  Add  Rain 
CEMS  being  used  to  monitor 
compliance  with  a  SIP  limit.  In  this 
oircumstance,  the  owner  or  operator 
will  have  to  design  the  system  to 
include  an  appropriate  period  for 
defining  exceedances  consistent  with 
the  emission  limitation  or  standard.  If 
the  underlying  applicable  requirement 
does  not  require  use  of  a  specific 
averaging  period,  the  averaging  period 
should  be  designed  using  the  same 
criteria  as  used  for  other  part  64 
monitoring  under  §  64.3(b)(4). 

There  was  a  concern  about  a 
perceived  bias  towards  continuous 
emission  monitoring  methodologies  in 
many  public  comments  on  the 
monitoring  design  and  selection 
provisions  of  the  1993  EM  proposal.  In 
addition,  many  comments  supported  the 
notion  that  existing  monitoring  should 
be  used  wherever  possible  to  reduce  the 
burdens  of  part  64.  Section  64.3(d) 
addresses  both  of  these  comment  areas. 
It  emphasizes  the  use  of  existing 
monitoring  where  that  monitoring  on  its 
foce  is  able  to  meet  the  part  64  design 
criteria,  but  it  clarifies  that  the  rule  does 
not  mandate  the  use  of  CEMS  in 
situations  where  such  monitoring  is  not 
already  required.  See  also  Section  n.D. 
below  which  discusses  in  further  detail 
the  potential  use  of  existing  monitoring 
to  satisfy  part  64. 

Stakeholders  commented  that  the 
1996  part  64  Draft  rule  did  not  address 
procedures  for  approving  alternatives  to 
CEMS  or  COMS  as  per  the  procedures 
specified  in  the  general  provisions  of  40 
CFR  parts  60,  61,  and  63.  The  Agency 
already  has  procedures  for 
documenting,  reviewing,  and  approving 
alternatives  to  performance  test  methods 
and  monitoring  procedures.  Part  64 
need  not  address  these  procedures.  The 
Agency  recommends  that  source  owners 
or  operators  wishing  to  pursue 
alternatives  to  CEMS  or  COMS  follow 
existing  alternative  methods  processes. 

4.  Monitor  Failures 

Section  64.4(g)  of  the  1993  EM 
proposal  would  have  provided  a  defisnse 
to  violations  of  the  data  availabilify 
requirement  where  an  interruption  of 
the  normal  of>eration  of  an  enhanced 
monitoring  protocol  was  the  result  (^  a 
monitor  failure  or  malfunction.  This 
section  would  have  operated  in 
conjiuK:tion  with  proposed  §  64.5(e)  to 
establish  general  notification  and 
corrective  action  requirements  ia 
response  to  monitor  failures  and 
malfunctions.  The  prof>osed  rule  would 
have  provided  a  defense  to  data 
availabilify  violations  where  the 
following  criteria  were  met  The 
monitoring  failure  was  the  result  of  a 


sudden  and  unforeseeable  malfunction; 
the  monitoring  systems  and  procedures 
had  been  property  operated  and 
maintained  prior  to  and  up  to  the  time 
of  the  malfunction:  and  the  owner  or 
operator  took  all  reasonable  steps  to 
minimize  the  period  the  monitoring 
sjrstem  was  inoperative. 

This  section  has  been  eliminated  in 
the  final  rule.  The  Agency  does  not 
believe  that  there  is  a  need  for  a  data 
availabilify  violation  defense  in  part  84. 
The  final  rule  does  not  require  that  the 
permit  establish  a  specific  data 
availabilify  requirement.  Rather,  the 
owmer  or  operator  is  under  a  general 
dufy  to  operate  the  monitoring  at  all 
required  intervals  whenever  the 
emissions  unit  is  operating.  The  only 
exception  to  this  dufy  is  if  the 
inoperation  of  the  monitoring  is  caused 
by  a  monitor  malfunction,  associated 
repairs  or  reqtiired  qualify  assurance  or 
control  activities.  Monitor  malfunctions 
are  limited  to  those  breakdowns  which 
occMi  as  a  result  of  a  sudden,  infrequent, 
and  not  reasonably  preventable  failure 
of  the  monitoring  to  provide  valid  data. 
Monitoring  failures  that  are  caused  in 
part  by  poor  maintenance  or  careless 
op«ation  are  not  considered 
malfunctions.  This  approach  is  similar 
to  the  malfunction  defense  included  in 
the  proposed  rule,  but  does  not  entail . 
the  elaborate  procedural  elements  of  die 
proposed  rule.  To  the  extent  a  particular 
data  availabilify  requirement  cannot  be 
achieved  for  reasons  that  are  no  fault  of 
the  owner  or  operator,  EPA  believes  that 
the  proper  use  of  oversight  discretion 
can  accoimt  for  those  situations. 

D.  Section  64.4—Submittal 
Requirements 

Section  64.4  of  the  final  rule  outlines 

what  information  the  owner  or  operator 
must  submit  with  a  part  70  permit 
application  to  pn^x>se  the  monitoring 
approach  selected  by  the  owner  or 
opoator.  The  required  infornMtion  has 
two  basic  components:  general 
information  necessary  to  justify  the 
appropriateness  of  the  proposed 
monitoring;  and  information  to  justify 
the  appropriateness  of  the  indicator 
ranges  to  be  used  for  reporting 
exceedances  or  excursions. 

1.  General  Information  on  the  Proposed 
Monitoring 

Section  64.4(a)  first  requires  that  the 
owner  or  operator  identify  the  basic 
monitoring  approach  and  indicator 
ranges  that  will  form  the  primary 
elements  of  the  monitoring,  as  well  as 
the  key  poformance  and  op>erating 
specifications  needed  to  meet  the  design 
criteria  in  §64.3.  In  submitting 
proposed  indicator  ranges,  the  owner  or 
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operator  can  either  submit  the  actual 
proposed  ranges  or  the  methodology 
that  will  be  followed  to  establish  the 
indicator  ranges. 

Section  64.4(b)  then  requires  that  the 
owner  or  operator  submit  relevant 
information  to  justify  the  proposed 
monitoring  approach.  The  justification 
can  rely  on  any  available  information, 
including  appropriate  reference 
materials  and  guidance  documents.  If  an 
existing  requirement  already  establishes 
monitoring  for  the  pollutant-specific 
emissions  unit,  the  justification  can  rely 
in  part  on  that  existing  requirement.  For 
certain  types  of  monitoring,  no 
extensive  justification  should  be 
necessary  because  the  final  rule  creates 
a  rebuttable  presumption  that  the 
monitoring  satisfies  part  64.  When  an 
owner  or  operator  relies  on  one  of  these 
monitoring  approaches,  all  that  initially 
should  be  necessary  is  an  explanation  of 
why  the  monitoring  is  applicable  to  the 
unit  in  question.  These  types  of 
monitoring  include  CEMS,  COMS.  or 
PEMS;  excepted  or  alternative 
monitoring  approaches  allowed  under 
part  75.  and  continuous  compliance 
determination  monitoring  or  monitoring 
for  post- 11/90  NSPS  and  NESHAP 
requirements  that  are  exempt  under 
§  64.2(b)  but  that  may  be  applicable  to 
the  control  equipment  for  other  non- 
exempt  emissions  limitations  at  the 
same  emissions  unit  The  reason  for  this 
presumption  is  similar  to  the  reason  for 
excepting  from  part  64  units  that  have 
such  monitoring  as  their  compliance 
determination  method.  The  rule  also 
notes  that  presiunptively  acceptable  or 
reqiiired  monitoring  approaches 
established  by  rule  by  a  State  to  achieve 
compliance  with  part  64  are  deemed 
presumptively  acceptable.  This  last 
option  is  included  to  promote  the 
adoption  of  State  programmatic  rules 
daaigDed  to  detail  presumptively 
appropriate  part  64  monitoring. 

Finally,  consistent  with  Paiwandle 
Producers  6-  Royalty  Owners  Ass'n  v. 
ficonomic  Regulatory  Administration, 
822  F.2d  1105  P.C.  Cir.  1987).  the  rule 
includes  as  presiunptively  acceptable 
monitoring,  monitoring  that  is  so 
designated  by  EPA  through  guidance 
doctunents.  Such  presumptively 
acceptable  monitoring  identified  by  EPA 
in  guidance  may  also  serve  as  models 
for  permitting  authorities  to  consider  in 
programmatic  rulemaking.  Generally, 
EPA  intends  to  issue  such  guidance 
only  af^er  providing  notice  and  seeking 
comment  on  such  monitoring.  After 
considering  comments  received  on  the 
monitoring  requirements  for  flares  in  40 
CFR  60.18,  EPA  is  designating,  at  this 
time,  that  monitoring  as  presumptively 
acceptable.  This  <*ef'gnatif>n  is  being 


made  in  recognition  that  some 
published  monitoring  practices  or 
protocols  provide  sufficient  design  and 
monitoring  performance  specifications 
to  satisfy  CAM  requirements  while  not 
fully  satisfying  the  part  64  definition  for 
a  continuous  compliance  determination 
method.  Some  presumptively 
monitoring  protocols  may  include 
procedures  for  calculating  compliance 
with  applicable  emission  limitations  or 
standards  but  have  some  portions 
subject  to  CAM  requirements  (e.g., 
monitoring  to  indicate  a  reasonable 
assurance  that  control  device  efficiency 
is  maintained  at  an  assumed  level]  as 
indicated  in  §  64.2(b)(l)(vi)  of  the  rule. 

Reliance  on  presumptively  acceptable 
monitoring  will  relieve  owners  and 
operators  of  the  initial  burden  of 
justifying  that  the  monitoring  selected 
satisfies  part  64.  However,  this 
presumption  of  acceptabilify  is 
rebuttable,  and,  if  information  or 
evidence  rebutting  the  presumption  is 
brought  forward,  the  owner  or  operator 
must  bear  the  burden  of  justifying  that 
the  proposed  monitoring  complies  with 
part  64.  Final  decisions  as  to  the 
acceptabilify  of  monitoring  rest  with  the 
informed  discretion  of  the  permitting 
authorify,  subject  to  permit  review  l^ 
EPA  under  40  CFR  70.8,  taking  into 
account  any  appropriate  presumption 
and  all  other  relevant  information  and 
data. 

Finally,  §  64.4(b)  requires  the  owner 
or  operator  to  identify  and  explain  any 
changes  in  manufacturer 
recommendations  or  requirements 
applicable  to  installation,  verification 
and  qualify  assurance  of  the  monitoring. 
As  explained  above,  the  §  64.3(b)  design 
criteria  allow  for  these  differences  even 
though  EPA  generally  requires  the 
owner  or  operator  to  comply  with  such 
provisions.  This  documentation 
requirement  is  important  to  allow  an 
appropriate  evaluation  of  the  reasons  for 
changing  these  manufacturer 
specifications. 

These  submittal  requirements 
streamline  the  similar  requirements  in 
the  1993  EM  proposal.  First,  §64.7  of 
the  proposed  rule  would  have  required 
that  a  permit  application  incorporate  a 
proposed  enhanced  monitoring  protocol 
for  every  applicable  emission  limitation 
or  standard  at  each  emissions  unit 
subject  to  the  proposed  rule.  This 
protocol  would  have  had  to  contain 
information  about  and  supporting 
docxunentation  for  a  number  of 
elements,  including  proposed 
performance  specifications,  qualify 
assurance  procedures,  test  plans  for 
conducting  performance  verification 
tests,  and  a  list  of  all  technologically 
Caasible  mooitoring  methodologies 


which  could  have  been  employed  in  the 
proposed  protocol.  Owners  or  operators 
of  affected  emissions  units  would  have 
also  been  required  to  identify  new 
technologically  feasible  monitoring 
methodologies  when  submitting  a 
permit  renewal  application.  Second. 
§  64.4(e)(3)  of  the  proposed  rule  also 
covered  permit  application  submittal 
requirements.  That  section  would  have 
required  the  owner  or  operator  of  an 
affected  emissions  unit  to  submit  as  part 
of  a  permit  application  all  of  the 
descriptions,  explanations, 
justifications,  and  supporting  data 
necessary  to  justify  that  a  proposed 
enhanced  monitoring  protocol  could 
satisfy  the  requirements  of  the  proposed 
rule.  This  section  explicitly  placed  the 
burden  of  proof  on  the  owner  or 
operator  proposing  an  enhanced 
monitoring  protocol  to  show  that  the 
protocol  met  the  rule's  requirements. 

A  number  of  conunenters  raised 
concerns  about  these  permit  application 
requirements.  Some  argued  that  the 
specific  information  requested,  such  as 
information  pertaining  to  a  parametric 
relationship,  may  not  be  available  prior 
to  installation  of  control  technology  and 
permit  issuance.  Others  contended  that 
the  requirements  to  include  information 
on  all  technologically  feasible 
monitoring  methodologies  was  an 
illustration  of  a  perceived  bias  towards 
the  use  of  costly  continuous  emission 
monitoring  methods  under  the  1993  EM 
proposal.  In  response  to  some  of  these 
concerns  and  in  furtherance  of  the  goal 
of  providing  a  reasonable  assurance  of 
compliance  with  applicable 
requirements,  the  Agency  has  replaced 
these  detailed  permit  application 
requirements  with  the  provisions 
described  above  in  the  final  rule. 

Third,  many  industry  commenters 
opposed  the  enhanced  monitoring 
protocol  selection  and  proposal 
requirements  in  §  64.4(f)  of  the  1993  EM 
proposal.  The  proposal  would  have 
established  a  procedure  for  the  selection 
of  enhanced  monitoring  protocols  that 
required  owners  or  operators  to  justify 
the  use  of  a  proposed  enhanced 
monitoring  protocol  over  other  available 
monitoring  methodologies.  Under  this 
proposed  procedure,  owners  or 
operators  were  first  directed  to  consider 
"established  monitoring,"  defined  as 
monitoring  that  had  been  previously 
demonstrated  as  a  feasible  means  of 
assessing  compliance  at  a  specific 
emissions  unit.  An  owner  or  opwator 
could  propose  to  use  the  "best 
established  monitoring."  The 
determination  of  whici  established 
monitoring  methodology  was  "best" 
was  intended  to  be  an  evaluation  of 
what  type  of  monitoring  was  most 
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appropriate  to  determine  continuous 
compliance  at  a  specific  emissions  unit 
If  no  "established"  monitoring 
methodology  could  satisfy  the 
performance  and  operating 
requirements  of  the  proposed  rule, 
owners  or  operators  could  propose 
additions  or  modifications  to  an 
established  form  of  monitoring.  If  no 
established  monitoring  methodology 
applied,  or  if  the  owner  or  operator 
considered  the  established  monitoring 
inai^ropriate,  then  an  alternative 
monitoring  could  be  proposed.  In  these 
circumstances,  the  proposed  rule 
required  the  owner  or  operator  to 
identify  all  monitoring  methodologies 
that  were  technologically  feasible  for  the 
particular  emissions  unit,  selecting  fitim 
that  list  the  "best"  methodology  for  that 
unit  based  on  a  site-specific  assessment 

Commenters  argued  that  the 
requirement  to  select  "best  monitoring" 
would  impose  a  "top-down"  selection 
process  with  a  bias  towards  selection  of 
a  CEMS  or  similar  monitoring  system. 
Several  commenters  contended  that  the 
legislative  history  of  section  114(a)(3) 
did  not  support  a  requirement  that  the 
approved  enhanced  monitoring  protocol 
be  the  "best"  available.  Industry 
commenters  also  stated  that  requiring  an 
owner  or  operator  who  proposed 
alternative  monitoring  to  list  all 
technologically  feasible  monitoring 
methodologies  would  impose 
unnecessary  costs  and  burdens.  Most  of 
those  opposing  the  selection  provisions 
suggested  that  the  rule  should  allow  the 
owner  or  operator  to  propose  any 
monitoring  that  met  the  basic 
requirements  of  the  rule.  In  the 
alternative,  many  commenters  suggested 
making  cost  an  explicit  criterion  in  the 
monitoring  selection  process. 

Under  the  CAM  approach,  the  owner 
or  operator  may  propose  any  monitoring 
that  can  meet  the  design  criteria  in 
§64.3  of  the  final  rule.  Thus,  the 
comments  regarding  whether  1993  EM 
proposal  imposed  a  top-down  selection 
hierarchy  are  no  longer  relevant 

In  response  to  the  1996  draft  part  64, 
some  commenters  objected  to  the  need 
to  submit  a  rationale  or  justification  for 
the  proposed  monitoring.  The  Agency 
dis£^;rees.  This  infcMmation  will  be 
necessary  for  the  permitting  authorify, 
the  public,  and  EPA  to  judge  the 
appropriateness  of  the  proposed 
monitoring  for  satisfying  the  design  • 

criteria  in  §  64.3.  In  addition,  this 
requirement  bmlds  on  similar  regulatory 
precedents  in  the  NSPS  and  NESHAP 
programs.  Under  those  programs,  EPA 
has  routinely  required  the  owner  or 
operator  to  submit  a  proposed 
monitoring  approach  and  supporting 
rationale  where  the  owner  or  operator 


intends  to  use  a  control  device  for 
which  the  underlying  standard  does  not 
contain  specific  monitoring  procedures. 
(See.  e.g.,  40  CFR  60.473(c),  60.544(b), 
60.S63(e),  60.613(e)  and  60.663(e).) 

Commenters  on  \he  1996  part  64  Draft 
also  raised  concerns  that  the  rule  did 
not  contain  any  provisions  promoting 
the  use  of  existing  monitoring  to  satisfy 
part  64.  Clearly,  many  existing 
monitoring  requirements  include  some 
degree  of  monitoring  that  is  used  to 
indicate  compliance  through 
documenting  important  operating 
variables.  As  such,  these  requirements 
are  generally  consistent  with  the  CAM 
approach.  Thus,  §§  64.3(b)  and  64.4(b) 
specifically  allow  for  the  owner  or 
operator  to  design  and  justify  proposed 
part  64  monitoring  applying  or  building 
on  existing  applicable  requirements. 
The  rule  uses  the  phrase  "in  part" 
because  there  is  no  assurance  that  the 
existing  monitoring  necessarily  satisfies 
all  of  the  part  64  design  criteria.  As 
described  above,  for  certain  monitoring 
that  the  Agency  believes  already  meets 
the  part  64  design  critnia  categorically, 
the  owner  or  operator  is  likely  to  be  able 
to  rely  completely  on  those  regulatory 
precedents  to  justify  the  monitoring 
proposed  to  satisfy  part  64.  The  Agency 
believes  these  provisions  adequately 
provide  for  the  consideration  of  existing 
monitoring  and  build  upon  the 
"established  monitoring"  concept  in  the 
1993  EM  proposal  without  the 
cumbersome  selection  process  hurdles 
included  in  that  proposal. 

Industry  commenters  on  the  1996  part 
64  Draft  proposed  that  the  cost  of 
monitoring  that  will  provide  a 
reasonable  assurance  of  compliance  be 
considered  in  light  of  the  reliabilify  of 
the  pollution  control  technology,  the 
margin  of  compliance  demonstrated  for 
the  emissions  unit,  the  emissions 
variabilify,  and  the  reliabilify  of  the 
monitoring.  State  and  local  agency 
commenters  noted  that  a  demonstration 
of  a  credible  relationship  between 
parameter  monitoring  and  actual 
emissions  was  primary  in  determining  a 
reasonable  assurance  of  compliance. 
These  agency  commenters  also  listed 
reliabilify  of  monitoring,  margin  of 
compliance,  and  potential  emissions 
variabilify  as  elements  to  consider  in 
such  a  demonstration.  The  Agency 
agrees  that  part  64  should  enable  the 
owner  or  operator  and  the  permitting 
authorify  to  consider  these  factors  in 
developing  and  approving  monitoring  in 
a  manner  that  both  allows  flexibilify  in 
design  and  provides  a  reasonable 
assurance  of  compliance.  As  noted 
above,  the  rule  specifically  allows  for 
the  use  and  augmentation  of  existing 
monitoring  in  lieu  of  developing  and 


installing  completefy  new  monitoring 
approaches.  Further.  §§  64.3(c)  and 
64.6(a)  of  the  final  rule  reference  the 
evaluation  factors  mentioned  by  both 
groups  of  commenters  to  apply  in 
developing  and  reviewing  monitoring  to 
meet  part  64  requirements.  The  Agency 
believes  that  in  this  manner,  the  owner 
or  operator  and  the  permitting  authorify 
can  agree  on  cost-effective  monitoring 
that  results  in  the  reasonable  assurance 
of  compliance  required  by  part  64. 

2.  Docimientation  and  Justification  for 
Indicator  Ranges 

Section  64.4(c]  of  the  final  rule 
requires  that  an  owner  or  operator 
propose  indicator  ranges  supported  by 
data  obtained  during  the  conduct  of  the 
applicable  compliance  or  performance 
testing  at  the  pollutant-specific 
emissions  unit  and  supplemented,  as 
necessary,  by  engineering  assessments 
and  manufacturer's  recommendations. 
An  owner  or  operator  can  satisfy  this 
requirement  with  existing  compliance 
test  method  data,  if  applicable.  The  \ise 
of  existing  data  is  limited  to 
circumstances  in  which  no  changes 
have  occurred  since  the  data  were 
obtained  that  could  significantly  affect 
the  conditions  for  which  the  indicator 
ranges  were  established  since  the 
performance  testing  was  conducted 
Such  significant  changes  include,  but 
are  not  limited  to,  an  increase  in  process 
capacify,  a  modification  to  the  control 
system  operating  conditions,  or  a 
change  in  fuel  or  raw  material  type  or 
chemical  content.  Because  of  the 
assurances  provided  through 
representative  performance  testing  in 
conjunction  with  documentation 
provided  by  the  use  of  engineering  cmd 
other  information,  the  final  rule  also 
explicitly  states  that  testing  over  the 
entire  indicator  range  or  range  of 
potential  emissions  is  not  required. 

If  site-specific  compliance  testing 
method  data  are  unavailable,  §  64.4(c) 
gives  an  owner  or  operator  two  options. 
Indicator  ranges  can  be  based  on  testing 
to  be  conducted  pursuant  to  a  test  plan 
and  schedule  for  obtaining  the 
necessary  data.  An  owner  or  operator 
may  also  choose  to  rely  on  other  forms 
of  data  to  establish  the  pmpet  indicator 
ranges.  However,  if  the  owner  or 
operator  proposes  to  rely  on  engineering 
assessments  and  other  data  without 
conducting  site-specific  compliance 
method  testing,  §  64.4(c)(2)  requires 
submission  of  documentation  to 
demonstrate  that  factors  applicable  to 
the  ownw  or  operator's  specific 
circimistances  make  compliance  method 
testing  unnecessary.  Section  64.6(b) 
gives  the  permitting  authorify  the 
discretion  to  require  compliance 
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method  testing  where  necessary  to 
confirm  the  ability  of  the  monitoring  to 
provide  data  that  are  sufficient  to  satisfy 
part  64. 

These  provisions  are  similar  to  but  are 
less  prescriptive  than  the  comparable 
provisions  in  the  1993  EM  proposal  as 
well  as  less  contingent  upon  a  statistical 
correlation  between  operational 
parameters  and  emission  levels.  Section 
64.4(f)  of  the  1993  EM  proposal  would 
have  operated  wnth  proposed 
§  64.4(b)(2)  and  appendix  C  to  describe 
all  requirements  related  to  performance 
verification  testing  under  the  1993  EM 
proposal.  Section  64.4(b)(2)  of  the  EM 
proposal  established  a  duty  under  the 
proposed  rule's  general  performance 
and  operating  criteria  to  conduct 
applicable  performance  verification  test 
pnK»dures  in  accordance  with 
appendix  C.  Appendix  C  of  the  proposal 
contained  specifications  on  the 
procedures  to  be  used  by  an  owner  or 
operator  for  validating  the 
representativeness  of  a  monitoring 
protocol  and  the  performance 
verification  procedures  for  continuous 
monitoring  systems.  Section  64.4(f) 
would  have  reqiiired  owners  to  submit 
with  a  permit  application  a  test 
schedule  and  test  plan  that  described 
the  procedures,  reference  methods,  test 
prepairations,  locations  and  other 
pertinent  information  for  all  required 
performance  verification  tests. 

Section  64.4(bM2)  «vould  have 
required  an  owner  or  operator  who 
sought  to  include  process  or  control 
device  parameter  monitoring  in  an 
enhanced  monitoring  protocol  to 
conduct  vwification  testing  in 
accordance  with  appendix  C.  Section  7 
of  proposed  appencUx  C  described  the 
required  procedures  for  testing  the 
correlation  between  the  parameter(s)  to 
be  monitored  and  the  applicable 
emission  limitations  or  standards. 
Section  64.4(f)(1)  of  the  proposed  EM 
rule  stated  that  a  test  plan  for  parameter 
monitoring  correlation  tests  must 
describe  any  significant  process  or 
control  device  parameters  not  included 
in  the  proposed  enhanced  monitoring 
protocol  and  must  demonstrate  that 
excluding  such  parameters  will  not 
adversely  affect  the  validity  of  the 
correlation.  This  section  also  would 
have  required  the  owner  or  operator 
proposing  the  use  of  parameter 
monitoring  to  demonstrate  the  validity 
of  the  parameter  correlation  over  the 
potential  range  of  facility  operations. 

Industry  conunenters  naa  a  number  of 
objections  to  and  suggestions  for 
improvement  of  the  proposed  rule's 
performance  verification  testing 
requirements  and  related  permit 
application  requirements.  To  reduce 


costs,  some  commenters  suggested  that 
performance  verification  tests  should 
not  need  to  be  conducted  under  part  64 
where  adequate  prior  tests  have  been 
conducted  pursuant  to  another 
applicable  requirement.  The  Agency 
agrees  and  has  adopted  this  approach  in 
the  final  rule.  A  number  of  conunenters 
expressed  concerns  about  the  level  of 
detail  which  had  to  be  included  in  the 
monitoring  verification  test  plan.  The 
EPA  believes  that  the  documentation 
provisions  of  the  final  rule  will 
generally  not  require  the  same  level  of 
detail  that  would  have  been  required 
imder  the  proposed  rule.  Several 
conunenters  objected  to  the  requirement 
to  account  in  detail  for  all  potentially 
significant  parameters  when 
dociunenting  parameter  range 
correlation  testing.  The  Agency  has  not 
included  a  similar  explicit  requirement 
in  the  final  rule's  documentation  and 
testing  requirements  for  the 
establishment  of  indicator  ranges.  The 
Agency  does  note  that  an  indicator 
range  which  fails  to  take  into  account 
significant  control  device  parameters  is 
unlikely  to  provide  the  reasonable 
assurance  of  compliance  with  emission 
limitations  or  standards  required  by 
§  64.3(a). 

Finally,  a  number  of  commenters  who 
supported  the  availability  of  parameter 
monitoring  under  the  proposed  rule 
stated  that  the  correlation  testing 
requirements  would  be  difficult  and 
expensive  to  meet  and  would 
discourage  source  owners  or  operators 
from  using  parameter  monitoring.  In 
addition,  in  response  to  the  1996  part  64 
Draft,  a  number  of  commenters  opposed 
the  requirement  to  establish  indicator 
ranges  by  conducting  performance  or 
compliance  testing.  They  asserted  that 
this  either  was  an  improper  attempt  to 
revive  the  correlation  requirements  in 
the  1993  EM  proposal,  or  unnecessary  to 
establish  the  appn^riate  range  for  most 
parameters. 

As  disciissed  above  in  Section  ILC., 
the  CAM  approach  builds  on  the 
premise  that  if  an  emissions  unit  is 
proven  to  be  capable  of  achieving 
compliance  as  documented  by  a 
compliance  or  performance  test  and  is 
thereafter  operated  under  the  conditions 
anticipated  and  if  the  control  equipment 
is  properly  operated  and  maintained, 
then  time  will  be  a  reasonable 
assurance  that  the  emissions  luiit  will 
remain  in  compliance.  In  most  cases, 
this  relationship  can  be  shown  to  exist 
through  results  from  the  performance 
testing  without  additional  site-specific 
correlation  of  operational  indicators 
with  actual  emission  values.  The  CAM 
approach  builds  on  this  fundamental 
premise  of  the  regulatory  structure. 


However,  as  raised  in  the  Portland 
Cement  Response  to  Remand  discussed 
in  Section  n.C. ,  one  diffiodt  element  of 
using  "proper  operation  and 
maintenance"  as  a  regulatory  tool  is  the 
potential  difficulty  in  determining 
whether  proper  operation  and 
maintenance  has  in  fact  occurred.  Thus, 
a  critical  issue  that  the  CAM  approach 
must  address  is  establishing  appropriate 
objective  indicators  of  whether  a  source 
is  "properly  operated  and  maintained." 
In  developing  the  final  rule,  EPA  looked 
to  past  regulatory  experience  in 
developing  a  balanced  approach  to 
establishing  indicator  ranges  and  usii^ 
the  monitoring  to  assure  compliance 
performance. 

In  proposing  the  operation  and 
maintenance  requirements  in  40  CFR 
60.11(d).  EPA  required  that  owners  or 
operators  maintain  and  operate  their 
facilities  "in  a  manner  consistent  with 
operations  during  the  most  recent 
performance  test  indicating 
compliance."  38  PR  10821,  May  2. 1973. 
The  obvious  rationale  behind  this 
original  language  was  that  if  the  source 
was  in  compliance  during  the  test,  and 
it  continued  to  operate  its  equipment  as 
it  was  operated  during  the  test,  there 
was  a  reasonable  assurance  that  the 
source  would  remain  in  compliance. 
This  language,  however,  was  revised 
when  the  rule  was  promulgated  on 
October  15. 1973.  In  the  preamble  to  the 
promulgated  rule.  EPA  explained  that 
the  language  was  changed  because  of 
comments  which  questioned  "whether 
it  would  be  possible  or  wise  to  require 
that  all  of  the  operating  conditions  that 
happened  to  exist  during  the  most 
recent  performance  test  be  continually 
maintained."  38  PR  28565.  The  EPA 
therefore  revised  §  60.11(d)  to  require 
that  source  owners  or  operators  operate 
and  maintain  their  pollution  contirol 
devices  "in  a  manner  consistent  with 
good  air  pollution  control  practices  for 
minimizing  emissions."  Id. 

This  regulatory  history  argues  against 
a  strict  requirement  that  part  64  require 
indicator  ranges  to  be  related  exactiy  to 
the  operating  conditions  that  existed 
during  a  performance  test.  However,  in 
many  NSPS  subparts,  and  more  recently 
in  MACT  standards,  EPA  generally  has 
required  that  operation  and 
maintenance  indicators  be  established 
during  an  initial  performance  test,  with 
some  allowance  for  adjusting  the 
indicator  values  observed  during  the  ' 
test.  For  instance,  where  a  thermal 
incinerator  is  used  to  comply  with  a 
VOC  emission  limit,  the  NSPS  subparts 
usually  require  the  owner  or  operator  to 
establish  a  baseline  temperature  value 
as  an  indication  of  whether  the 
incinerator  is  properly  operated  and 
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maintained.  The  baseline  temperature 
value  is  established  at  a  value  50 
degrees  Fahrenheit  below  the  average 
temperature  recorded  during  the  most 
recent  performance  test  (see.  e.g.,  40 
CFR  60.615(cHl).)  In  recent  MACT 
examples,  EPA  has  required  the 
indicator  ranges  to  be  established  during 
performance  testing,  but  with  an 
allowance  to  supplement  the 
performance  test  data  with  engineering 
assessments;  in  addition,  the  MACT 
requirements  oftea  state  that  testing 
across  the  full  range  of  operating 
conditions  is  not  required  where  the 
indicator  range  is  subject  to  review  and 
approval.  (See,  e.g.,  40  CFR  63.654(f) 
(3Kii)(A)  and  63.1334(c).) 

Based  on  these  NSPS  and  MACT 
examples,  the  presumptive  approach  for 
establishing  indicator  ranges  in  part  64 
is  to  establish  the  ranges  in  the  context 
of  performance  testing.  To  assure  that 
conditions  represented  by  performance 
testing  are  also  generally  representative 
of  anticipated  operating  conditions,  a 
performance  test  should  be  conducted 
under  conditions  specified  by  the 
applicable  rule  or,  if  not  specified, 
generally  under  conditions 
representative  of  maximum  emission 
potential  under  anticipated  operating 
conditions.  In  addition,  the  rule  allows 
for  adjusting  the  baseline  values 
recorded  during  a  performance  test  to 
account  for  the  inappropriateness  of 
requiring  that  indicator  conditions  stay 
exactiy  die  same  as  during  a  test.  The 
use  of  operational  data  collected  during 
performance  testing  is  a  key  element  in 
establishing  indicator  ranges;  however, 
other  relevant  information  in 
establishing  indicator  ranges  would  be 
engineering  assessments,  historical  data, 
and  vendor  data.  Indicator  ranges  do  not 
need  to  be  correlated  across  the  whole 
ran^  of  potential  emissions. 

Fmally,  because  the  emissions  imits 
subject  to  {Mrt  64  will  not  necessarily  be 
undergoing  performance  testing  absent 
part  64  (unlike  the  comparable  units 
subject  to  initial  compliance  testing 
under  the  NSPS  and  MACT  programs), 
the  rule  does  not  require  establishment 
of  indicator  ranges  during  compliance 
or  performance  testing  but  rather 
presumes  the  appropriateness  of  doing 
so.  The  Agency  believes  that  this 
approach  makes  part  64  consistent  with 
underlying  regulations  but  with 
appropriate  alternatives  that  reflect  the 
diffarent  universe  of  emissions  luiits 
subject  to  pert  64. 

E.  Section  64.5 — Deadlines  for 
Submittal  ^ 

The  final  rule  establishes  two 
■Itenietive  schedules  for  implementing 
part  64  Hapamiing  on  the  size  of  the 


pollutant-specific  emissions  unit 
involved.  Under  §  64.5(a).  "large" 
pollutant-specific  emissions  units  are 
subject  to  the  shortest  implementation 
timetable.  "Large"  imits  are  those  that 
have  the  potential  to  emit  (after 
controls)  the  applicable  pollutant  at  or 
above  the  major  source  threshold.  If  the 
owner  or  operator  has  not  submitted  the 
permit  application  for  the  applicable 
source  prior  to  April  20, 1998.  the 
owner  or  operator  must  submit 
proposed  part  64  monitoring  in  the  next 
part  70  permit  application.  If  a  permit 
application  has  been  submitted  by  the 
rule's  effective  date,  but  the  permitting 
authority  has  not  yet  determined  by  that 
date  that  the  application  is  complete, 
the  owner  or  operator  will  have  to 
supplement  the  application  with  the 
relevant  information  required  under 
part  64.  If  the  application  has  already 
been  found  complete,  then  the  part  64 
information  will  generally  not  have  to 
be  submitted  until  the  next  permit 
renewal  application.  In  the  interim,  the 
monitoring  requirements  adopted  by 
permitting  authorities  in  response  to  the 
requirements  in  part  70  will  continue  to 
apply. 

There  are  two  circumstances  where 
information  must  be  submitted  prior  to 
the  next  permit  renewal  application. 
Pint,  if  the  owner  or  operator  submits 
an  application  for  a  significant  permit 
modification  after  April  20,  1998.  the 
owner  or  operator  must  submit  the 
appropriate  part  64  information  for  any 
pollutant-specific  emissions  unit(s) 
dovered  by  the  modification.  This 
requirement  will  assure  that  significant 
permit  revisions  affecting  particular 
emissions  imits  are  not  considered  in  a 
piecemeal  fashion  and  that  part  64  is 
implemented  as  quickly  as  reasonably 
practicable.  In  response  to  comments  on 
the  1996  part  64  Draft,  the  Agency  has 
limited  this  provision  to  only  significant 
permit  revisions  so  that  part  64 
requirements  will  not  impede  permit 
revisions  made  under  expedited  permit 
revision  processes,  such  as 
administrative  amendments,  notice  only 
changes,  or  de  minimis  permit  revision 
procedures  that  are  imder  consideration 
by  the  Agency.  Second,  if  the  permit 
application  has  been  found  complete 
init  the  permit  has  not  issued,  and  the 
owner  or  operator  proposes  to  revise  the 
application  to  include  a  change  of  a  type 
that  would  have  been  sul^ect  to  the 
significant  permit  revision  process,  had 
the  permit  been  issued,  then  the  owner 
or  operator  must  include  part  64 
required  information  for  the  pollutant- 
specific  emissions  unit(s)  identified  in 
the  application  revision.  This 
dicurastanoe  triggers  part  64 


implementation  because  this  type  of 
permit  application  revision  would 
require  a  second  completeness 
determination  by  the  permitting 
authority,  and  the  implementation 
provision  of  §  64.5(aKlKii)  would  be 
applicable. 

Also  in  response  to  comments,  the 
final  rule  does  not  include  a  provision 
in  the  1996  part  64  Draft  that  would 
have  required  implementation  prior  to 
pennit  renewal  for  certain  permit 
applications  being  processed  under  a 
part  70  transition  plan  for  initial  pennit 
issuance.  The  Agency  believes  that  this 
provision  unnecessarily  complicates  the 
part  64  implementation  process.  The 
Agency  also  notes  that  the  current  part 
70  monitoring  provisions  will  continue 
to  apply  in  the  interim  if  part  64  is  not 
implemented  until  permit  renewal. 

For  the  mnaining  smaller  pollutant- 
specific  emissions  units,  part  64 
implementation  is  delayed  until  permit 
renewal.  This  approach  was  suggested 
in  many  comments  as  one  way  to  reduce 
the  implementation  burdens  of  the  rule. 
Such  an  approach  will  also  allow 
permitting  authorities  and  owners  or 
operators  to  gain  experience  with 
implementing  part  64  for  the  largest 
emissions  units  before  having  to  address 
the  more  numerous,  but  in  terms  of 
overall  site  emissions,  less  significant, 
smaller  units.  As  noted  above, 
permitting  authorities  can  use  the  delay 
in  implementation  to  develop 
programmatic  requirements  that  can  be 
relied  on  in  proposing  and  approving 
part  64  monitoring;  this  approach  will 
be  of  the  most  benefit  for  the  smaller 
emissions  units  that  can  use  these 
generic  requirements  to  reduce  the 
burdens  of  part  64. 

The  phased-in  implementation 
approach  embodied  in  the  final  part  64 
rule  is  a  departure  from  the 
implementation  schedule  in  the  1993 
EM  proposal.  The  effective  date  of  the 
proposed  rule  was  to  be  30  days  after 
publication  of  the  final  rule  in  the 
Federal  Register.  The  proposed  rule  did 
not  specify  how  operating  permits 
issued  prior  to  the  rule's  effective  date 
would  be  treated.  The  preamble  to  the 
proposed  rule  suggested  that  these 
situations  would  be  covered  by  40  CFR 
70.7{f)(lKi).  Section  70.7{fKl){i)  requires 
that  an  operating  permit  be  reopened  to 
address  an  applicable  requirement 
which  becomes  applicable  during  the 
permit  term  if  the  pomit  has  a 
remaining  term  of  three  or  more  years. 
Thus,  under  the  proposed  rule,  the 
owner  <v  operator  of  any  facility  with  an 
operating  permit  that  had  a  remaining 
term  of  three  or  more  years  after  the 
effoctive  date  of  part  64  would  have 
required  to  reopen  the  permit  and 
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provide  the  required  part  64 
information. 

The  Agency  considered  reljring  on 
this  part  70  provision  to  set  the 
implementation  schedule  for  the  rule, 
but  chose  to  adopt  the  phased-in 
approach  described  above.  Thus,  the 
provisions  in  §  64.5(a)  supersede  the 
language  of  §  70.7(0(l)(i).  The  part  70 
approach  would  have  required  that  a 
great  many  operating  permits  be 
reopened  as  soon  as  the  rule  became 
effective,  while  the  phased-in  approach 
initially  focuses  on  new  permit 
applications.  The  former  is  therefore 
more  likely  to  cause  initial  burdens  and 
delays  in  the  permitting  program.  The 
Agency  believes  that  the  extended 
implementation  timetable  resulting  from 
the  phased-in  approach  is  better  suited 
to  facilitating  implementation  through 
the  operating  permits  program.  In  the 
December  1994  notice  reopening  the 
1993  EM  proposal  for  comment.  EPA 
discussed  the  possibility  of  using  a 
phased-in  implementation  approach  as 
well  as  a  "hammer"  provision,  which 
would  have  required  enhanced 
monitoring  to  be  implemented  by  all 
affected  sources  by  January  1 ,  2000. 
Multiple  commenters  expressed 
concerns  that  an  absolute  deadline  of 
this  type  would  cause  systemic  logjams 
and  delays  in  the  operating  permits 
program  because  it  could  require 
numerous  permit  revisions  or 
reopenings  outside  of  the  normal  permit 
renewal  process. 

In  lieu  of  a  "hammer"  provision  and 
to  clarify  that  the  monitoring 
requirements  of  part  70  apply 
irrespective  of  the  part  64  requirements, 
the  Agency  has  added  explicit  language 
to  the  rule  stating  that  prior  to  approval 
and  operation  of  part  64  monitonng, 
part  70  monitoring  requirements  apply. 
These  part  70  monitoring  requirements 
continue  to  apply  even  after  approval 
and  operation  of  part  64  monitoring: 
however,  because  part  64  contains 
applicable  monitoring  requirements 
sufficient  to  demonstrate  compliance 
with  applicable  emission  limitations  or 
standards,  the  part  64  monitoring 
requirements  can  serve  in  the  place  of 
part  70  monitoring  requirements. 

F.  Section  64.6 — Approval  of  Monitoring 

Consistent  with  the  part  64 
implementation  approach,  §64.6 
requires  the  permitting  authority  to 
approve  or  disapprove  the  monitoring 
proposed  by  the  owner  or  operator.  The 
following  discussion  highlights  the  key 
elements  of  this  section  and  the  key 
issues  raised  during  development  of  the 
rule. 

1.  Approval  and  Pennit  Incorporation 


If  the  monitoring  is  approved,  the 
permitting  authority  must  act  in 
accordance  with  §  70.6(a)(3)  to  include 
appropriate  pennit  terms  that  reflect  the 
part  64  monitoring  requirements.  The 
requirements  that  must  be  reflected  in 
the  permit  are:  the  monitoring  approach 
(including  the  basic  method, 
appropriate  performance  specifications, 
and  required  quality  assurance  checks), 
any  specific  data  availability 
requirements,  the  indicator  range(8),  and 
a  general  statement  that  the  owner  or 
operator  will  conduct  the  monitonng, 
submit  reports,  maintain  records,  and,  if 
applicable,  identify  any  QIP  obligations, 
all  as  required  by  §§  64.7  through  64.9. 

It  is  important  to  note  that  the  rule 
provides  for  two  different  options  for 
incorporating  indicator  range(s)  in  the 
permit.  First,  the  actual  range  can  be 
included  (such  as  maintaining 
temperature  of  an  incinerator  at  or 
above  a  specific  number).  Second,  the 
pennit  can  include  a  statement  that 
describes  how  the  indicator  range  will 
be  established  (such  as  "The  incinerator 
will  be  maintained  at  a  temperature  at 
or  above  a  temperature  which  is  50 
degrees  Fahrenheit  lower  than  the 
baseline  temperature  recorded  during 
the  most  recent  performance  test."). 
This  latter  type  of  condition  would 
allow  for  reestablishment  of  the 
indicator  range  without  the  need  for  a 
permit  modification.  Several 
commenters  raised  concerns  that  there 
would  be  a  need  for  changes  to  indicator 
ranges,  especially  near  the  beginning  of 
the  program,  and  that  requiring  permit  j 
modifications  for  all  such  changes 
would  be  burdensome  and  unwieldy. 
The  Agency  agrees  and  believes  this 
latter  option  addresses  the  commenters' 
concerns  while  still  providing  adequate 
public  comment  and  review  on  the 
establishment  of  indicator  ranges  at 
specific  sources.  U  this  tyf>e  of  approach 
is  used,  the  permit  would  also  need  to 
specify  how  the  permitting  authority 
will  be  notified  of  the  currently 
applicable  indicator  range(s). 

These  provisions  are  generally  the 
same  as  required  in  §  64.8  of  the  1993 
EM  proposal,  although  the  requirements 
have  been  modified  to  reflect  the 
changes  in  the  design  criteria  for  the 
monitoring  required  by  part  64.  The 
1995  and  1996  part  64  Drafts  included 
more  elaborate  conditions  than  are 
included  in  the  final  rule,  including 
certain  enforceability  components  that 
the  Agency  does  not  believe  are 
necessary  for  effective  implementation 
of  part  64.  These  deleted  components 
include  provisions  in  the  1996  part  64 
Draft  that  would  have  enabled  a 
permitting  authority  to  establish  an 
indicator  range  as  an  enforceable 


condition  and  that  would  have 
established  a  second  QIP  during  a 
permit  term  as  a  piermit  violation. 

Whether  the  failure  to  meet  an 
indicator  range  is  an  enforceable 
violation  will  be  a  matter  of  examining 
the  relevant  imderiying  applicable 
requirements,  as  well  as  the  ability  of 
the  permitting  authority  to  establish  that 
type  of  requirement  as  a  fiederally- 
enforceable  element  of  a  permit 
pursuant  to  approved  SIP  authority  or  as 
a  State-only  requirement  pursuant  to 
State  law.  As  described  above,  for 
purposes  of  part  64,  §  64.6  clarifies  that 
the  indicator  ranges  or  the  means  by 
which  they  are  to  be  established  are  to 
be  included  in  the  pennit  to  indicate 
when  an  owner  or  operator  is  required 
to  report  excursions  or  exceedances.  In 
addition,  it  should  be  noted  that  §  64.7 
establishes  the  independent  obligation 
for  the  owner  or  operator  to  take 
appropriate  corrective  action  in 
response  to  excursions  or  exceedances 
that  occur. 

The  Agency  also  decided  to  delete  the 
draft  requirement  that  a  second  QIP 
during  a  permit  term  constitutes  a 
violation.  This  provision  was  widely 
criticized  by  both  industry  and  State 
commenters.  The  Agency  had 
specifically  noted  in  the  discussion 
accompanying  the  1996  part  64  Draft 
that  it  was  concerned  that  this  approach 
may  not  be  appropriate.  As  discussed  in 
Sections  II.G.  and  H.,  the  final  rule, 
consistent  with  the  precedent  of  40  CFR 
60.11(d),  provides  for  the  general  use  of 
part  64  data  and  other  information  to 
document  that  the  owner  or  operator 
has  failed  to  operate  and  maintain  an 
emission  unit  properly  and  provides  for 
the  QIP  mechanism  as  one  option  for 
addressing  situations  in  which  such  a 
failure  has  occurred.  In  that  respect,  any 
time  a  QIP  is  required  there  will  be  an 
underlying  finding  that  the  owner  or 
operator  has  failed  to  take  appropriate 
action  and  may  be  subject  to 
enforcement  for  that  violation.  Thus, 
there  is  no  need  for  the  final  rule  to 
include  se{>arate  enforcement 
consequences  related  to  multiple  QIPs. 

The  Agency  notes  that  many 
commenters  on  the  1996  part  64  Draft 
suggested  that  the  rule  would  impose 
too  many  permit  requirements  and  that 
the  permit  should  merely  state  that 
compliance  with  part  64  is  required  and 
that  the  owner  or  operator  will  take 
appropriate  action  in  response  to  the 
data.  Commenters  pointed  to  the 
requirements  for  startup,  shutdown, 
malfunction  plans  (SSMPs)  under  part 
63  and  section  112(r)  risk  management 
plans  (RMPs)  required  under  part  68  as 
examples  of  this  approach  to  referencing 
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applicable  requirements  in  a  part  70 
pomit 

The  Agency  disagrees  with  the 
approach  suggested  and  the  use  of  the 
SSMP  and  RMP  examples  cited  in  the 
comments.  The  two  examples  both 
involve  plans  which  an  owner  or 
operator  is  required  to  develop  in 
accordance  with  general  criteria  but 
which  are  not  subject  to  approval, 
althoi^h  there  are  provisions  which 
allow  EPA  or  the  permitting  authority  to 
require  changes  in  the  plans  under 
certain  conditions.  (See  40  CFR 
63.6(e)(3)  and  68.220.)  The  Agency 
notes  that  it  proposed  this  concept  to 
implementii^  part  64  in  the  1995  part 
64  Draft  but  that  numerous  commenters 
opposed  this  approach  because  there 
would  be  no  final  approval  process  for 
the  monitoring.  (See  §  64.3(c)  of  the 
1995  part  64  Draft  and  the  comments  in, 
for  example,  VIVD-38  and  45).  Many 
commenters  then  seemed  to  request  that 
EPA  use  the  SSMP  or  RMP  apprxiach 
after  reviewing  the  1996  part  64  Draft 

After  evalufiting  all  of  me  comments, 
the  Agency  believes  that  part  64 
monitoring  should  be  incorporated  into 
permits  in  the  same  ^hion  as  all  other 
required  monitoring.  The  following 
discussion  provides  a  list  of  the  various 
components  of  the  basic  monitoring 
approach  that  need  to  be  incorporated 
in  the  permit.  To  provide  a  practical 
example  of  what  the  "basic  monitoring 
approach"  entails,  the  following 
example  is  based  on  the  use  of 
incineration  to  control  TRS  emissions 
from  certain  affected  facilities  at  kraft 
pulp  mills  (see  40  CFR  60.280  et  seq.); 
the  example  is  intended  to  indicate  the 
level  of  detail  required,  and  not 
necessarily  the  appropriateness  of  the 
example  monitoring  for  satisfying  part 
64:  "Company  A  will  monitor  the 
combustion  temperature  in  the 
incinerator  at  the  point  of  incineration 
of  the  effluent  gases.  Combustion 
temperature  will  be  recorded 
continuously  during  all  periods  of 
incinerator  operation  using  a  strip  chart 
recorder.  Company  A  will  use  a  5- 
minute  rolling  average  of  combustion 
temperatures  to  determine  whether  an 
exclusion  from  (combustion 
temperature  limit  or  range)  has 
occiured.  The  thermocouple  used  to 
determine  the  temperature  will  be 
accurate  to  within  1  percent  of  the 
temperature  being  measured.  Company 
A  will  conduct  daily  operational  checks 
of  the  thermocouple,  strip  chart 
recorder,  and  the  temperature  recording 
process  system.  Company  A  will 
conduct  an  annual  accuracy  check  of 
the  tem{>erature  measiu^ment  and 
recording  system."  This  example 
mirrors  the  basic  monitoring 


information  required  under  the  relevant 
portions  of  subpart  BB.  Another 
example  that  ntight  apply  in  other  cases 
could  include  a  permit  condition  which: 
(1)  Identifies  the  ix>llutant-specific 
emissions  imit,  (2)  states  that  the  owner 
or  operator  %vill  install,  operate, 
maintain  and  reduce  data  from  a  CEMS 
for  that  pollutant  in  accordance  with 
both  the  general  provisions  in  40  CFR 
60.13  and  the  applicable  performance 
specifications  in  appendix  B  to  40  CFR 
part  60;  and  (3)  specifies  the  appropriate 
period  for  averaging  data  to  determine  if 
an  exceedance  ocaus.  That  type  of 
permit  condition  would  address  the 
components  of  the  basic  monitoring 
approach  identified  above. 

As  noted  in  the  above  examples,  there 
is  no  substantive  difference  for  how  an 
OMmer  or  operator  will  be  required  to 
address  existing  monitoring  in  a  pennit 
vereus  part  64  monitoring.  For  the  one 
element  of  the  monitoring  (indicator 
ranges)  which  the  owner  or  operator  is 
most  likely  to  need  to  adjust,  especially 
at  the  beginning  of  the  program,  the 
final  rule  includes  the  option  discussed 
earlier  that  can  provide  the  necessary 
flexibility  to  adjust  indicator  ranges 
without  the  need  for  a  permit  revision. 
Thus,  EPA  believes  that  the  level  of 
detail  required  in  the  pennit  is 
appropriate  and  consistent  with  the 
level  of  detail  originally  included  in  the 
1993  EM  proposal  and  required  for 
existing  monitoring. 

2.  Approval  Prior  to  Installation  and/or 
Verification 

A  number  of  those  commenting  on  the 
1993  EM  proposal  expressed  concerns 
about  the  costs  of  installing  equipment 
and  performing  testing  for  proposed 
monitoring  prior  to  approval  in  the 
pennit  Hie  Agency  understands  that  an 
owner  or  operator  may  be  unwilling  to 
proceed  with  such  installation,  testing, 
or  other  monitor  verification  activities 
until  after  the  proposed  approach  to 
complying  witii  part  64  is  approved. 
Under  the  final  rule,  these  activities 
may  be  completed  after  approval  of  the 
monitoring.  The  owner  or  operator  must 
propose  a  schedule  for  malnng  the 
monitoring  operational  as  expeditiously 
as  practicable  after  approval  (see 
§  64.4(e))  and  then  the  permit  must 
include  an  enforceable  schedule  with 
milestones  that  reflect  the  approved 
schedule.  The  schedule  must  provide 
for  the  monitoring  being  fully 
operational  as  expeditiously  as 
practicable,  but  in  no  event  more  than 
180  days  from  the  date  of  issuance  of 
the  final  permit  The  general 
requirements  in  §  64.7  to  operate  the 
monitoring  in  accordance  with  part  64 


will  not  apply  until  the  final  verification 
is  complete. 

3.  Conditional  Approval  of  the 
Monitoring 

Under  §  64.6(b),  the  permitting 
authority  may  condition  the  approval  on 
the  owner  or  operator  collecting 
additional  data  on  the  indicators  to  be 
monitored  for  a  pollutant-specific 
emissions  unit,  including  required 
compliance  or  performance  testing,  to 
confirm  the  ability  of  the  monitoring  to 
provide  data  that  are  sufficient  to  satisfy 
the  requirements  of  this  part,  and  to 
confirm  the  appropriateness  of  an 
indicator  range(s)  or  designated 
condition(s)  proposed  to  satisfy  the 
design  criteria  in  the  rule.  Such 
conditional  approval  should  also  be 
consistent  with  the  requirement  in  the 
rule  that  monitoring  be  designed, 
installed,  and  begin  operation  within 
180  days  of  permit  approval. 

4.  Disapproval  of  the  Monitoring 

If  a  permitting  authority  determines 
that  the  monitoring  proposed  by  an 
owner  or  operator  fails  to  satisfy  part  64, 
the  permit  must  include  monitoring  that 
at  a  minimum  meets  the  monitoring 
provisions  in  part  70.  Moreover, 
§  64.6(e)(2)  requires  the  permitting 
authorify  to  impose  a  compliance  plan 
requirement  in  the  pmrmit  which  directs 
the  owner  or  operator  to  repropose 
monitoring  in  accordance  with  §§  64.3 
and  64.4  within  no  more  than  180  days 
after  disapproval.  Under  §  64.6(eK3).  the 
owner  or  operator  will  be  in 
noncompliance  with  part  64  i£  (1)  The 
owner  or  operator  fails  to  submit 
monitoring  within  the  required 
compliance  schedule;  or  (2)  the 
permitting  authorify  disapproves  the 
monitoring  submitted,  subject  to  the 
owner  or  operator's  right  to  appeal  any 
such  disapproval.  Note  that  the  decision 
to  disapprove  the  initially  proposed 
monitoring  would  also  cocistitute  final 
agency  action  for  purposes  of  appeal. 

This  disapproval  process  was  unplied 
but  not  explidUy  addressed  in  the  1993 
EM  proposal  or  the  subsequent  drafts  of 
part  64.  However,  comments  on  these 
eaiiier  venions  of  the  rule  did  raise 
concerns  about  when  an  owner  or 
operator  could  appeal  a  decision  as  to 
the  monitoring  and  whether  a 
permitting  authorify  could  insert  in  the 
permit  the  monitoring  which  the 
permitting  authorify  believes  should  be 
used.  The  Agency  believes  that  in  most 
cases,  the  permit  process  provides 
ample  opportunity  for  the  permitting 
authority  and  the  owner  or  operator  to 
confer  about  the  appropriate  monitoring 
to  satisfy  part  64  and  agree  upon  an 
approach,  with  public  and  EPA  review. 
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without  having  to  reach  the  point  of 
disapproving  the  monitoring  in  the  final 
permit  action.  Nevertheless,  the  Agency 
also  believes  that  the  6nal  rule  should 
clarify  how  a  monitoring  disapproval 
«rill  be  handled. 

The  Agency  notes  further  that,  unlike 
the  procedures  for  most  applicable 
requirements,  the  part  70  permit  process 
will  be  used  as  the  process  for 
approving  the  specific  monitoring  that 
is  used  to  satisfy  part  64.  In  that  respect, 
the  part  70  process  will  be  essential  to 
assuring  adequate  public,  permitting 
authority,  and,  as  necessary,  EPA  input 
on  part  64  monitoring.  The  Agency 
believes  that  the  approval/disapproval 
procedures  in  the  final  rule  highlight 
this  important  aspect  of  part  64  and  will 
provide  for  adequate  public  and  EPA 
review  of  the  monitoring  used  to  satisfy 
part  64. 

5.  Permit  Shield 

The  Agency  notes  that,  after  approval 
of  the  part  64  monitoring  in  a  permit, 
the  permit  shield  provisions  in  part  70 
may  extend  to  the  part  64  monitoring 
approved  in  the  permit.  A  significant 
area  of  comment  on  the  1993  proposed 
EM  rule  was  the  effect  of  implementing 
part  64  on  these  permit  shield 
provisions.  Some  conunenters  were 
concerned  that  the  linidng  of  part  64 
and  the  permitting  process  would 
hamper  the  timely  processing  of 
permits,  and  in  some  cases,  result  in  the 
loss  of  the  p«nut  application  shield. 
The  Agency  has  addressed  these 
concerns  in  the  changes  to  the 
implementation  schediile  of  the  final 
rule.  Other  commenters  suggested  that 
the  non-specific  nature  of  part  64 
monitoring  requirements  could  lead  to  a 
situation  where  the  permit  shield  could 
be  lost  even  if  the  monitoring  was 
originally  developed  in  good  ^th  and 
was  approved  by  the  permitting 
authority.  These  commenters  argued 
that  if  such  monitoring  is  later 
determined  to  be  inadequate  by  the 
permitting  authority  or  the  owner  or 
operator,  there  should  be  a  process  for 
correcting  the  monitoring  without 
finding  the  owner  or  operates  in 
violation  of  the  general  part  64 
substantive  requirements. 

EPA  believes  that,  if  a  permitting 
authority  extends  the  permit  shield  to 
the  monitoring  requirements  included 
in  an  operating  permit,  the  owner  or 
operator  will  be  shielded  from  any 
retrospective  action  based  on  a  claim 
that  the  monitoring  approved  in  the 
permit  fails  to  satisfy  plart  64 
requirements.  This  protection  is  only 
available  so  long  as  the  owner  or 
operator  conducts  the  monitimng  in 
accordance  with  the  permit  Also,  the 


shield  will  not  {Hevent  the  permitting 
authority  or  the  EPA  from  reopening  the 
permit  if,  after  approval,  the  permitting 
authority  or  the  Agency  finds  cause  to 
reopen  the  permit  based  on  a  deficiency 
in  the  approved  monitoring. 

Where  an  owner  or  operator  discovers 
that  the  originally  approved  monitoring 
is  inadequate,  the  final  rule  does  require 
the  owner  or  operator  to  correct  the 
defect  in  the  monitoring  expeditiously. 
Section  64.7(e)  requires  an  owner  or 
operator  to  promptly  notify  the 
permittijag  authority  and  submit  a 
proposed  modification  to  the  source's 
part  70  permit  under  at  least  two 
circumstances.  First,  if  the  owner  or 
operator  dociunents  that  a  violation  of 
an  emission  limitation  or  standard 
occurs  but  the  part  64  monitoring  failed 
to  indicate  an  excursion  or  exceedance 
for  the  same  period,  there  will  be  a  need 
to  address  that  type  of  deficiency. 
Second,  if  the  results  of  performance  or 
compliance  testing  document  a  need  to 
modify  the  approved  indicator  ranges, 
that  type  of  correction  will  also  be 
required.  The  appropriate  permit 
modifications  may  include  monitoring 
additional  parameters,  increasing 
monitoring  frequency,  reestablishing 
indicator  ranges,  or  other  changes 
appropriate  for  the  circtmistances. 

G.  Section  64.7 — Operation  of  Approved 
Monitoring 

1.  General  Conduct  of  Monitoring 

As  soon  as  the  permitting  authority 
has  approved  the  operating  permit, 
§  64.7(a)  requires  the  owner  or  operator 
of  an  affected  source  to  begin 
conducting  monitoring  of  the  source  in 
accordance  with  the  permit.  If  the 
permit  includes  a  scheduled  date  for  the 
completion  of  testing,  installation,  and 
final  verification  of  the  approved 
monitoring  pursuant  to  §  64.6(d}.  then 
the  owner  or  operator  is  not  required  to 
begin  conducting  monitoring  until  that 
completion  date.  This  provision  does 
not  excuse  the  owner  or  operator  from 
complying  with  monitoring  required 
under  separate  authority  if  the 
monitoring  being  used  to  comply  with 
part  64  is  also  required  under  that 
separate  authority. 

Section  64.7(b)  requires  an  owner  or 
operator  to  properly  maintain  the 
approved  monitoring.  The  provision 
states  that  the  maintenance  and 
operation  obligations  include  an 
obligation  to  maintain  necessary  parts 
for  routine  repairs  of  the  monitoring 
equipment. 

Under  §  64.7(c),  the  monitoring  must 
be  conducted  continuously  or  shall 
collect  data  at  all  required  intervals 
during  emissions  unit  operating  periods 


unless  the  monitoring  cannot  be 
conducted  because  of  monitor 
malfunctions,  associated  repairs  or 
required  quality  assurance  or  control 
activities  (including,  as  applicable, 
calibration  checks  and  zero  and  span 
adjustments).  Data  collected  during 
such  periods  is  not  to  be  used  for 
purposes  of  part  64,  including  data 
averages  and  calculations,  or  fulfilling  a 
data  availability  requirement.  Data 
recorded  during  all  other  periods  is  to 
be  used  in  assessing  the  operation  of  the 
control  device  and  associated  capture 
sjrstem. 

The  Agency  notes  that  the 
requirements  in  §§  64.7(b)  and  (c)  ara 
generally  consistent  with  monitoring 
requirements  promulgated  under  the 
NSPS  program  (see  40  CFR  60.13(e))  and 
the  new  NESHAP  program  (see  40  CTH 
63.8(c)(1)  and  (4)).  The  obligation  to 
keep  parts  necessary  for  routine  repairs 
is  based  on  a  similar  requirement  in 
§  63.8(cXl)-  The  requirement  that  part 
64  monitoring  be  operational  during 
emissions  unit  operation  exbept  during 
monitor  malfunctions  and  similar 
events  is  consistent  with  §  60.13(e)  and 
§63.8(cK4).  It  is  important  to  note  that 
this  provision  does  not  excuse  a  failure 
to  comply  with  a  data  availability 
requirement.  Even  if  a  data  availability 
requirement  is  met.  this  provision 
requires  an  owner  or  operator  to 
continue  operating  the  monitoring 
unless  it  is  technically  infeasible  to  do 
so. 

The  Agency  believes  that  these 
general  operating  requirements  were 
implicit  in  the  1993  EM  proposal, 
including  proposed  §  64.4(b)(4)  which 
required  the  owner  or  operator  to  obtain 
quality-assured  data  fix)m  the 
monitoring  sufficient  to  satisfy 
minimum  data  availability 
requirements.  However.  Q'A  notes  that 
in  comments  on  the  subsequent  drafts  of 
part  64.  certain  commenters  objected  to 
these  types  of  provisions,  and 
specifically  requested  that  the  rule 
exempt  the  source  owner  or  operator 
from  having  to  conduct  monitoring 
during  periods  when  the  source  is  not 
required  to  comply  with  the  underlying 
standard  (such  as  startup  and  shutdown 
conditions).  The  Agency  disagrees  with 
these  comments,  and  notes  that  existing 
general  monitoring  requirements  undw 
NSPS  and  NESHAP  do  not  provide  for 
that  type  of  exception  to  monitoring.  In 
fact,  EPA  has  previously  rejected  the 
idea  of  exonapting  sources  from 
monitoring  during  startup  and 
shutdown  conditions  in  other 
rulemakings.  (See,  e.g..  Aii  Oxidation 
Processes  in  Synthetic  Organic 
Chemical  Manufactaring  Industry — 
Background  Infarmation  for 
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Promulgated  Standards.  EPA-450/3- 
82-OOlb,  June  1990,  pp.  2-37  and  2-38. 
Fbr  a  copy  of  this  dociunent,  see  EPA 
Air  Docket  A-81-22-V-B-1.)  Although 
compliance  with  emission  limitations 
may  be  exempted  in  some 
circumstances  during  conditions  sach 
as  startup  and  shutdown,  an  owner  or 
operator  still  is  required  to  operate  and 
malyitain  a  source  in  accordance  with 
good  air  pollution  control  practices  for 
minimizing  emissions  during  such 
periods.  The  monitoring  luider  part  64 
is  essential  to  evaluate  the  extent  to 
which  this  duty  is  fidfilled.  Therefore, 
to  clarify  the  iAtent  of  part  64  and  assure 
that  it  is  implemented  consistently  with 
othw  EPA  monitoring  programs,  the 
final  rule  includes  these  general 
operating  requirements  in  §$  64.7(b)  and 
(c). 

2.  Cktrrective  Action  Obligations 

Section  64.7(d)  of  the  final  rule 
requires  that,  upon  detecting  an 
excursion  or  exceedance,  the  owner  or 
operator  will  restore  the  pollutant- 
specific  emissions  unit  to  its  normal  or 
usual  manner  of  operation  as 
expeditiously  as  practicable  in 
accordance  with  good  air  pollution 
control  practices  for  minimizing 
emissions.  This  requires  minimising 
periods  of  startup,  shutdov^n  or 
malfunction,  and  taking  corrective 
action  to  restore  normal  operation  and 

ftrevent  reciirrence  of  the  problem  that 
ed  to  the  excursion  or  exceedance 
except  where  the  excursion  or 
exceedance  was  related  to  an  excused 
startup  or  shutdown  condition. 
Corrective  action  may  include 
inspection  and  evaluation  where 
operations  returned  to  normal  without 
operator  action,  or  any  appropriate 
follow  up  activities,  including  shutting 
down  a  pollutant-specific  emissions 
unit  until  necessary  repairs  are 
completed,  to  return  the  operation  to 
within  the  indicator  range  or  below  the 
applicable  emission  limitation  or 
standard,  as  applicable.  Consistent  with 
existing  general  duty  provisions  such  as 
S  60.1 1(d),  determination  of  whether  the 
owner  or  operator  has  used  acceptable 
procedures  in  response  to  an  excursion 
or  exceedance  will  be  based  on  available 
information,  including  monitoring  data. 
A  related  provision  found  at  $  64.8(a)  of 
the  final  rule  provides  that  a  source 
owner  or  operator  can  be  required  to 
implement  a  qualify  improvement  plan 
(Q0>)  after  a  determination  by  the 
permitting  authorify  or  the 
Administrator  that  the  source  owner  has 
fuled  to  conduct  proper  operation  and 
maintenance  i^  documented  throu^ 
part  64  monitoring  and  other  available 
information  (see  Section  n.H.}. 


Because  the  Agency's  emphasis  for 
part  64  monitoring  shifted  a«ray  from 
the  direct  compliance  determination 
requirements  of  the  1993  EM  proposal 
to  the  CAM  approach,  the  Agency 
believes  it  is  critical  to  underscore  the 
need  to  maintain  operation  within  the 
established  indicator  ranges.  Therefore, 
the  rule  includes  the  requirement  to 
take  prompt  and  effective  corrective 
action  Mihaa  the  monitored  indicatcKS  of 
compliance  show  that  there  may  be  a 
prt^lem.  Requiring  that  owners  and 
operators  are  attentive  and  respond  to 
the  data  gathered  by  part  64  monitoring 
has  always  been  central  to  the  CAM 
approach.  Certain  comments  received 
on  the  1996  part  64  Draft  questioned  the 
appropriateness  of  the  corrective  action 
provisions  widi  some  commenters 
finding  the  requirements  uimecessary 
and  others  alleging  that  they  were 
inadequate.  The  Agency  reiterates  its 
belief  that  part  64  monit(»ing  can 
provide  a  reasonable  assurance  of 
compliance  with  applicable 
requirements.  This  is  consistent  with 
the  approach  suggested  by  many 
commenters  throughout  the 
development  of  {wrt  64;  however, 
because  the  data  will  not  necessarily 
allow  a  direct  determination  of 
compliance,  the  Agency  believes  that  it 
is  essential  to  the  CAM  goal  of  ongoing 
compliance  operation  that  part  64 
require  that  owners  or  operators 
respond  to  the  data  so  that  any  problems 
iniUcated  by  the  monitoring  are 
corrected  as  soon  as  possible.  Without 
this  corrective  action  obligation,  owners 
or  operatora  might  tend  to  ignore 
excursioiu  because  such  excursioiu 
may  not  necessarily  allow  a 
determination  of  a  violation.  Thus,  EPA 
believes  that  the  corrective  action 
component  of  part  64  is  critic&l  to 
assiuing  that  the  information  from  the 
enhanced  monitoring  required  by  part 
64  is  heeded  by  owners  or  operators. 

As  described  in  the  discussion 
accompanying  the  1996  pert  64  Draft, 
the  Agency  did  consider  requiring 
owners  or  operators  to  specify 
maximum  periods  for  conducting 
various  types  of  corrective  action,  hot 
stakeholders  raised  concerns  that  it 
would  be  extremely  difficult  to  establish 
the  appropriate  time  frames  for  every 
possible  contingency  (see,  e.g.,  docket 
itnns  VI-D-45.  p.  12:  VI-E-9,  p.  5-6), 
The  Agency  continues  to  agree  that  it 
would  be  difficidt  to  establish 
appropriate  time  frames  fbr  all 
corrective  action  scenarios  and  therefore 
has  ad<^)ted  the  general  obligation 
requirement  in  the  final  rule.  The 
Agency  also  believes,  however,  that  as 
situations  develop  at  a  particulw  EKilify 


it  may  be  possible  in  subsequent  rounds 
of  permitting  to  provide  specific 
timetables  for  certain  high  priorify 
concerns  if  a  permitting  authorify 
desires  tu  make  this  requirement  more 
specific.  In  addition,  if  an  existing  site> 
specific  plan,  such  as  a  malfuiM:tion 
abatement  plan,  already  establishes 
required  time  frames  for  certain  types  of 
excursions,  the  owner  or  operator  or  the 
permitting  authorify  could  incorporate 
those  specific  time  frames  into  the 
permit 

The  obligation  to  correct  excunions 
as  expeditiously  as  practicable  is  the 
enforceable  component  associated  with 
establishing  an  indicator  range  under 
part  64.  Part  64  does  not  esUblish  that 
an  excursion  from  an  indicator  ru^ 
constitutes  an  independent  violation  by 
itsell  The  1996  part  64  Draft  did 
provide  that  the  permit  may  specify  that 
an  excursion  could  be  considered  a 
failure  to  satisfy  an  appli  ^e  permit 
term  or  condition  in  vari  jus  situations. 
First,  if  existing  requirements  already 
require  the  owner  or  operator  to  comply 
with  the  indicator  ranges,  the  1996  Draft 
indicated  that  the  ranges  would  be 
enforceable  requirements.  Second,  the 
1996  Draft  indicated  that  an  owner  or 
opwator  could  propose  this  approach. 
Finally,  Uia  1996  Draft  stated  that,  if 
consistent  with  existing  authorify,  the 
permitting  authority  could  specify  in 
the  permit  that  excursions  from  the 
indicator  ranges  will  be  considered 
enforceable  permit  deviations.  In 
comments  submitted  diuing  the 
development  of  the  rule,  State  and  local 
agency  organizations  stated  their 
support  for  including  control  device 
performance  indicator  ranges  as 
enforceable  permit  requirements  even  if 
such  Indicator  ranges  ara  not  used 
directly  to  determina  compliance  or 
noncumplianca  with  applicable 
emission  limitations  or  standards.  (See, 
for  example,  docket  item  VI-O-49  and 
IV-D-274).  However,  numerous 
industry  commenters  opposed  the 
provisions  in  the  1996  part  64  Draft 
which  addressed  this  issue. 

The  Agency  has  considered  all  of  the 
relevant  commants  and  has  determined 
that  part  64  aaed  njt  address  this  issue. 
First,  if  an  underlying  requirement 
makes  an  indicator  range  enfiorcaable, 
then  tlut  will  have  to  be  addressed  in 
the  permit  under  the  existing 
requiremants  in  part  70.  Second,  a 
source  owner  can  always  propose  to 
make  the  indicator  range  enforceable 
and  part  64  need  not  address  this 
poesilulify.  Third,  if  a  State  agency  has 
independent  authorify  to  maka  indicator 
lanfBs  enforceable,  that  can  be  done 
brebpective  of  the  authorify  provided  in 
part  64.  Finally,  as  discussed  la  Section 
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I.E.,  the  CE  revisions  clarify  that  an 
excunion  from  an  indicator  range  in 
some  circumstances  may  be  sufficiently 
probative  of  compliance  that  it  could  be 
used  to  document  a  violation  of  an 
underlying  requirement.  Based  on  these 
considerations,  the  final  rule  simply 
requires  the  permit  to  establish  an 
indicator  range,  and  then  imposes  the 
obligation  to  take  appropriate  corrective 
action  in  response  to  an  excursion  and 
to  report  the  excursion  in  applicable 
{wriodic  reports  and  compliance 
certifications. 

3.  Monitoring  Revisions 

Section  64.3(d)  of  the  1993  EM 
proposal  would  have  required  a 
significant  permit  modification 
pursuant  to  §  70.7  whenever  a  change 
was  made  to  an  enhanced  monitoring 
protocol  or  whenever  a  pollutant- 
specific  emissions  unit  was  modified  in 
such  a  way  as  to  make  an  existing 
protocol  no  longer  appropriate.  A  great 
number  of  industry  commenters 
objected  to  the  permit  modification 
provision  in  the  proposed  rule.  The 
vast  majority  objected  to  the  scope  of 
this  provision,  under  which  any  change 
to  an  enhanced  monitoring  protocol 
triggered  a  requirement  to  obtain  a 
significant  permit  modification.  A 
number  of  commenters  noted  that  the 
proposed  rule  would  require  significant 
permit  modifications  for  changes  that 
would  not  have  triggered  such  a 
requirement  under  part  70  itself. 

The  Agency  agrees  with  those 
commenters  that  believe  the  pari  70 
procedures  generally  should  be  relied 
on  for  determining  when  and  what  type 
of  a  permit  change  is  required  for 
difCnrent  types  of  monitoring 
modifications.  In  keeping  with  this 
approach,  EPA  has  removed  the  permit 
modification  provisions  from  the  final 
rule.  Instead,  the  Agency  intends  that 
permit  revisions  involving  pari  64 
requirements  be  made  pursuant  to  part 
70  permit  revision  procedures.  The  EPA 
has  proposed  revisions  to  part  70  in 
order  to  streamline  the  existing  permit 
modification  procedures  (see  59  FR 
44460,  August  29, 1994,  and  60  FR 
45530,  August  23,  1995).  The  preamble 
to  those  proposed  revisions  discusses 
what  types  of  permit  revisions  would  be 
appropriate  for  different  types  of 
monitoring  changes.  The  EPA  intends  to 
promulgate  permit  revision  procedures 
based  on  the  proposed  part  70  revisions 
that  will  clarify  when  and  how  a  change 
in  monitoring  will  trigger  the  need  to 
■odify  the  uitderlying  operating  permit. 

As  aotad  ia  the  discussion  of  the 
pefBit  shield  above,  §  64.7(e)  does 
require  an  owner  or  operator  to  follow 
penik  modification  procedures  upon 


discovery  of  deficiencies  in  approved 
part  64  monitoring.  In  addition,  the  part 
70  procedures  will  apply  if  the  owner  or 
operator  wants  to  change  certain  aspects 
of  its  approved  monitoring,  or  if  the 
owner  or  operator  intends  to  make 
certain  types  of  emissions  unit 
modifications  that  could  trigger  the 
need  for  a  permit  revision  to  address 
part  64  requirements.  For  instance,  if  an 
owner  or  operator  switched  fitim  a 
pollution  prevention  method  of 
controlling  emissions  to  a  control  device 
within  the  definition  of  part  64,  that 
change  could  impose  the  part  64 
monitoring  requirements  for  a  unit 
which  had  been  subject  only  to  part  70 
monitoring  before  the  change.  In  such  a 
case,  the  revised  part  70  procedures 
would  require  the  owner  or  operator  to 
submit  a  request  for  a  part  70  permit 
modification  which  includes  proposed 
part  64  monitoring  and  required 
supporting  documentation. 

H.  Section  64.8 — C^atity  Improvement 
Plans  (QfPs) 

Requirements  for  responding  to  the 
monitoring  data  if  potential  control 
problems  are  detected  have  been 
included  in  the  final  rule.  Requiring  that 
owners  or  operators  are  attentive  to  the 
data  obtained  by  part  64  monitoring  and 
take  corrective  action  when  problems 
are  detected  has  always  been  part  of  the 
CAM  approach.  The  discussions 
accompanying  the  1995  and  1996  part 
64  Drafts  describe  the  CAM  approach  as 
promoting  compliance  by  making  the 
owner  or  operator  pay  attention  and 
respond  to  the  monitoring  data.  Because 
the  approach  of  establishing  indicator 
ranges  and  then  imposing  an  obligation 
to  respond  to  excursions  could 
potentially  allow  owners  or  operators  to 
comply  wtth  part  64  even  though  they 
may  be  in  a  near  constant  state  of 
correcting  excursions,  the  related 
concept  of  qualify  improvement  plans 
(QIPs)  was  develof>ed.  This  concept  was 
designed  to  avoid  perpetual  corrective 
action  which  would  frustrate  the 
compliance  promotion  and  compliance 
assurance  goals  of  part  64. 

1.  QIPs  in  the  1995  Part  64  Draft 

In  the  discussion  accompanying  the 
1995  part  64  Draft,  the  requirements  for 
responding  to  monitoring  data  were 
described  as  including:  operating  ranges 
for  monitored  parameters,  time  periods 
for  corrective  action  in  the  event 
discrepancies  from  the  established 
operating  ranges  occur,  and  a  maximum 
number  of  discrepancies  frt>m  the 
established  operatiae  ranges  to  occur  in 
a  reporting  period.  Tm  1995  part  §4 
Dtaft  proviaed  dMt  source  owaers  could 
artaMiah  this  ■nrinniia  auiiber  of 


discrepancies  as  a  not-to-exceed  limit  or 
as  a  requirement  that,  initially,  triggers 
implementation  of  a  QIP.  The  QIP 
option  would  require  evaluation  of  why 
the  maximum  number  of  discrepancies 
was  exceeded.  Based  on  that  evaluation, 
the  QIP  would  require  the  owner  or 
operator  to  take  steps  to  improve  control 
performance  including  improved 
preventive  maintenance  procedures, 
process  operation  changes,  control 
system  improvements  or  similar  actions. 

The  QIP  option  was  described  as  a 
means  of  allowing  an  owner  or  operator 
to  establish  site-specific  maximum 
discrepancy  numbers  without  facing 
automatic  enforcement  exposure  for 
failure  to  comply  with  those  numbers 
during  the  eariy  stages  of  part  64 
applicability/implementation,  while  at 
the  same  time  assuring  that  a  large 
number  of  discrepancies  would  trigger 
additional  steps  to  decrease  the 
incidence  of  reduced  control 
performance.  In  addition,  the  1995  part 
64  Draft  contained  limits  to  guard 
against  the  use  of  an  ineffective  QIP. 
Owners  or  operators  would  be  allowed 
to  exceed  the  maximum  number  of 
corrective  actions  trigger  twice  during  a 
permit  term.  A  third  or  subsequent 
exceedance  of  the  trigger  would  have 
been  treated  as  a  failure  to  comply  with  - 
the  requirements  of  part  64  as  well  as 
still  requiring  a  QIP  to  improve  control 
performance.  These  situations 
potentially  would  have  also  required  the 
QIP  to  be  revised  to  more  adequately 
serve  its  purpose  of  improved  control 
performance. 

The  discussion  accompanying  the 
1995  part  64  Draft  noted  that  the 
provisions  on  the  length  of  corrective 
action  periods  and  the  maximum 
number  of  corrective  action  periods  per 
reporting  period  provided  significant 
flexibilify  and  solicited  conunent  on 
whether  the  final  rule  should  establish 
additional  objective  criteria  such  as  a 
maximum  length  for  corrective  actions 
or  a  limit  on  the  number  of  corrective 
actions  permitted. 

The  Agency  received  a  number  of 
comments  on  the  QIP  concept  after 
releasing  the  1995  part  64  Draft.  A 
number  of  industry  commenters 
supported  the  QIP  concept  but  raised 
concerns  about  the  provisions  limiting 
the  number  of  allowable  QIPs  and  about 
the  specificify  of  certain  requirements. 

2.  QIPs  in  the  1996  Part  64  Draft 

In  the  1996  part  64  Draft  the  owner  or 
operator  was  required  to  implement  a 
QIP  if  the  duration  of  excursions 
occurring  in  any  reporting  period 
exceeded  a  set  percentage  of  the 
operating  tiaM  for  the  pollutaot-spedfic 
wissions  uait  over  that  reporting 
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period,  or  if  the  number  of  excursions 
exceeded  a  set  percentage  of  the 
monitored  averaging  periods  during  the 
applicable  reporting  period.  If  the 
approved  monitoring  involved  the  use 
of  a  CEMS  or  HEMS,  then  the 
appropriate  trigger  for  a  QIP  would  be 
exceedances  instead  of  excursions. 

The  appropriate  percentage  was  to  be 
set  in  the  context  of  the  permitting 
process.  The  permitting  authorify  was  to 
take  into  account  all  relevant  factors, 
but  the  i>ercentage  of  operating  time  was 
not  to  exceed  5  percent.  The  Agency 
solicited  comment  on  whether  that  was 
an  appropriate  percentage  and 
information  that  could  support  another 
percentage  limit.  An  exception  was 
provided  in  the  1996  part  64  Draft  for 
circumstances  in  which  specific 
applicable  requirements  established  a 
higher  percentage.  Finally,  the  draft  rule 
stated  that  the  permit  must  include  a 
condition  that  in  the  event  that  either 
percent  trigger  was  exceeded,  the  owner 
or  operator  would  develop  and 
implement  a  QIP  that  met  specific 
criteria. 

Like  the  1995  part  64  Draft,  the  1996 
part  64  Draft  described  two  basic  parts 
of  a  QIP.  The  first  part  would  consist  of 
evaluation  procediires  to  determine  the 
cause  of  the  excessive  number  of 
excursions  (or  exceedances,  if 
applicable).  Based  on  that  evaluation, 
the  owner  or  operator  would  develop 
the  second  part  of  the  QIP.  The  second 
part  would  detail  the  steps  the  owner  or 
operator  would  take  to  improve  the 
qualify  of  control  performance,  and  the 
schedule  for  taking  those  steps.  Again, 
depending  on  the  natiue  of  the  problem, 
the  appropriate  steps  could  include 
improved  preventive  maintenance 
procedures,  process  operation  changes, 
control  system  improvements  or  similar 
types  of  steps.  In  conjimction  with  those 
procedures,  the  QIP  also  might  include 
improved  monitoring  procedures. 

The  discussion  accompanying  the 
1996  part  64  Draft  described  these 
requirements  as  assuring  that  the 
monitoring  conducted  under  part  64 
would  result  in  owners  or  operators 
taking  the  necessary  steps  to  prevent 
pollution  through  reasonable 
optimization  of  control  performance. 
The  Agency  stated  in  that  discussion 
and  the  draft  itself  that  compliance  with 
a  QIP  is  not  a  substitute  for  compliance 
with  underlying  applicable 
requirements,  including  general  duties 
to  operate  and  maintain  facilities  in 
accordance  with  good  air  pollution 
control  practices,  and  the  1996  part  64 
Draft  also  required  the  owner  or 
operator  to  report  as  a  deviation  any 
period  during  which  a  QIP  is  being 
implemented. 


Again  the  Agency  expressed  concern 
about  OMmers  or  operators  performing 
repeated  QIPs,  and  the  1996  part  64 
Draft  provided  that  the  necessify  to 
implement  a  second  QIP  for  the  same 
pollutant-specific  emissions  unit  diuing 
the  same  permit  term  would  constitute 
a  specific  permit  term  violation.  The 
Agency  acknowledged  that  an 
enforceable  permit  condition  placing  a 
limit  on  the  number  of  QIPs  might  be 
perceived  as  an  unnecessary  restriction 
on  the  operation  of  highly  efficient  and 
well-operated  control  measures.  The 
EPA  noted  that  a  high  level  of 
exousions  could  result  from  tightly  set 
indicator  ranges  that  are  not  at  all 
indicative  of  potential  excess  emissions, 
and  that  the  "second  QIP  as  a  violation" 
approach  could  inappropriately  put  an 
owner  or  operator  in  vic^tion  under 
such  circumstances. 

The  Agency  then  noted  that  the 
second  QIP  as  a  deviation  approach 
might  encourage  source  owners  to  set 
unrepresentatively  broad  indicator 
ranges  and  thereby  avoid  excursions. 
The  Agency  sought  conunent  on  other 
means  to  encourage  the  setting  of  the 
indicator  ranges  in  a  manner  consistent 
with  the  best  level  of  emissions  control 
that  can  be  achieved.  As  one  possible 
alternative,  EPA  suggested  that  instead 
of  a  permit  violation  associated  with  the 
need  to  implement  a  second  QIP  the 
final  rule  could  instead  require  that  the 
second  QIP  be  implemented  only 
through  a  permitting  authorify  approval 
process.  Such  a  plan  could  also  include 
restricted  process  operations  until 
completion  of  the  approved  QIP.  The 
agency  also  suggested  as  a  second 
possible  alternative  that  the  time  period 
for  limiting  the  owner  or  operator  to  one 
QIP  could  be  reduced  from  the  5-year 
permit  term  to  3  years  or  other 
appropriate  period. 

In  addition,  the  1996  part  64  Draft 
contained  a  number  of  other  QlP-related 
requirements.  First,  it  required  the 
owner  or  operator  to  notify  the 
permitting  authorify  withhi  2  days  after 
determining  that  a  QIP  is  necessary. 
Second,  the  QIP  would  not  become  part 
of  the  permit  and  would  not  require 
permitting  authorify  ^proval.  Third, 
the  QIP  was  to  be  implemented  as  soon 
as  practicable,  and  completed  within 
180  days  from  the  date  notice  of  the  QIP 
was  given  to  the  permitting  authorify. 
Exceptions  to  the  180-day  limit  were  to 
be  granted  only  after  the  owner  or 
operator  obtained  a  site-specific 
resolution  and  affirmative  approval 
from  the  permitting  authorify  or.  if 
necessary,  the  EPA  of  a  plan  to  complete 
the  improvement  activities.  An 
approved  extension  could  include  an 


enforceable,  site-specific  schedule  with 
milestones  and  completion  dates. 

The  1996  part  64  Draft  also  required 
the  owner  or  operator  to  report  on  the 
activities  taken  in  conjunction  with  a 
QIP.  QIP  activities  would  be 
summarized  in  the  semiannual  report 
covering  the  period  in  which  the  QIP 
began,  and  in  any  subsequent 
semiannual  reports  covering  periods 
diuing  which  the  QIP  continued.  In 
addition,  the  owner  or  operator  viras 
required  to  maintain  a  copy  of  the  QIP 
and  records  of  QIP  implementation 
activities  for  a  period  of  five  years  in 
accordance  with  part  64  recordkeeping 
provisions. 

Finally,  a  QIP  could  lead  to  changes 
in  previously  approved  monitoring  or 
other  changes  at  the  source  that  require 
a  permit  revision.  Therefore,  the  1996 
part  64  Draft  required  the  owner  or 
operator  to  submit  a  proposed  revision 
to  the  approved  monitoring  in  these 
circiunstances.  Even  if  such  changes  did 
not  require  a  permit  revision,  a  source 
owner  or  operator  who  intended  to 
retain  the  previously  approved 
monitoring  was  required  to  reestablish 
the  rationale  that  justified  the 
monitoring. 

3.  QIPs  in  the  Final  Rule 

In  response  to  comments  received  on 
the  1995  and  1996  part  64  Drafts.  §64.8 
of  the  final  rule  reflects  a  number  of 
significant  changes  to  the  QIP 
requirements. 

A  number  of  commenters  challenged 
the  5  percent  QIP  trigger  in  the  1996 
ptut  64  Draft  and  some  questioned 
whether  a  single  percentage  threshold 
was  appropriate  regardless  of  exactly 
where  the  threshold  was  set.  Section 
64.8(a)  of  the  final  rule  provides  that  a 
QIP  trigger  may  be  set  in  the  permit  but 
does  not  require  it.  Where  such  a  trigger 
is  used,  a  level  of  5  percent  is  suggested 
as  a  potentially  appropriate  threshold. 
The  final  rule  also  provides  that  a  QIP 
can  be  required  after  a  determination  by 
the  permitting  authorify  or  the 
Administrator  that  an  owner  or  operator 
has  failed  to  conduct  proper  operation 
and  maintei^ance  as  documented 
through  part  64  monitoring  and  other 
available  information.  In  this  respect, 
the  QIP  provisions  are  analogous  to 
existing  corrective  action  remedies 
available  to  address  compliance 
problems. 

Commenters  also  argued  that  the  180- 
day  limit  for  completion  of  a  QIP  that 
was  included  in  the  1996  draft  part  64 
was  not  reasonable,  with  varioiu 
conunenters  arguing  for  more  or  less 
time.  Some  commenters  also  noted  that 
QIPs  that  lead  to  the  need  for  a  permit 
modification  would  be  particularly 
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problematic  in  terms  of  meeting  a 
specific  deadline.  Section  64.8(c)  of  the 
final  rule  requires  owners  or  operators 
to  complete  any  QIP  as  expeditiously  as 
practicable  and  to  notify  the  permitting 
authority  if  they  determine  that  a  QIP 
will  take  longer  than  180  days  rather 
than  establishing  a  specific  amount  of 
time  within  which  the  QIP  must  be 
completed. 

Many  commenters  objected  to  the 
requirement  that  a  second  QIP  within  a 
permit  term  oe  treated  as  a  violation.  A 
number  of  commenters  pointed  out  that 
a  subsequent  QIP  might  be  completely 
unrelated  to  the  first  QIP,  that  more 
room  for  etror  should  be  allowed  in  the 
early  stages  of  part  64  applicability/ 
implementation,  and  that  the  existence 
of  such  penalties  would  frustrate  the 
goals  of  part  64  by  discouraging  source 
owners  from  setting  indicator  ranges  at 
levels  that  would  provide  early  warning 
of  problems.  Commenters  also  noted 
generally  in  other  comments  on  part  64 
that  the  Agency  should  consider  the 
part  63  startup,  shutdown,  malfunction 
plan  (SSNifP)  requirements  as  an 
appropriate  precedent  for  implementing 
part  64.  Based  on  EPA's  consideration  of 
the  conmients,  EPA  has  deleted  the 
concept  that  a  second  QIP  during  a 
permit  term  is  a  violation.  Instead,  the 
final  rule  allows  permitting  authorities 
to  use  recurring  problems  as  an 
indication  that  a  QIP  should  be  required 
In  order  to  bring  about  improvements  in 
control  device  operation  and 
maintenance.  In  addition,  the  final  rule 
provides  that  the  permitting  authority  or 
the  Administrator  may  follow  up  on 
QIPs  and  make  changes  to  the  plan  if 
the  QIP  has  not  addressed  the  problem 
adequately.  This  latter  requirement  is 
analogous  to  the  comparable  procedures 
for  requiring  changes  to  SSMPs 
pursuant  to  §63.6(eM3). 

Other  changes  made  in  response  to 
comments  received  on  the  1996  part  64 
Draft  include  deleting  the  requirement 
that  source  owners  notify  the  permitting 
authority  within  two  days  of  the  need  to 
implement  a  QIP.  the  requirement  that 
periods  during  which  an  owner  or 
operator  is  implementing  a  QIP  be 
reported  as  deviations  in  monitoring 
reports  and  compliance  certifications, 
and  the  requirement  to  report  test 
method  results  after  QIP 
implementation.  The  Agency  does  not 
believe  that  these  draft  requirements  are 
necessary,  especially  given  that  under 
the  final  rule.  QIPs  generally  will  be 
implemented  only  after  a  determination 
that  an  owner  or  operator  has  failed  to 
meet  a  general  duty  to  properly  operate 
and  nwintain  a  source. 

Some  commenters  objected  to  the 
iBi{iiirHiient  that  owners  or  operators 


state  that  a  QIP  has  reduced  the 
likelihood  of  similar  problems  occurring 
in  the  future.  The  Agency  believes  that 
this  type  of  information  is  appropriate, 
but  has  changed  the  final  rule  so  that 
rather  than  a  certification-style 
requirement,  the  owner  or  operator  is 
required  to  submit  documentation  that 
the  QIP  has  been  completed  and 
reduced  the  likelihood  of  similar  levels 
of  excursions  or  exceedances  occurring. 
This  provision  will  provide  the 
permitting  authority  with  the 
information  necessary  to  gauge  the 
completion  of  a  QDP  and  whether 
follow-up  is  necessary. 

Commenters  on  the  1996  part  64  Draft 
also  requested  that  an  ovimer  or  op«ator 
be  allowed  to  implement  a  QIP  that 
involves  only  monitoring  changes.  The 
.Agency  notes  that  the  final  rule,  like  the 
1996  part  64  Draft,  does  not  provide  for 
QIPs  that  address  monitoring  only.  This 
ivpe  of  change  should  not  be  made 
through  a  QIP.  By  its  nature,  a  QIP 
focuses  on  situations  where  the  owner 
or  operator  has  failed  to  meet  its 
obligation  to  properly  operate  and 
maintain  a  source.  The  QIP 
requirements  in  the  final  rule  clarify 
this  approach  and  no  longer  mandate 
that  a  QIP  be  implemented  solely 
because  a  set  duration  of  excursions  or 
exceedances  occius.  A  source  owner 
who  needs  to  change  approved  part  64 
monitoring  can  address  any  monitoring 
problems  directly  through  the 
appropriate  permit  mod^cation 
process.  For  indicator  range  changes, 
the  final  rule  allows  owners  or  operators 
to  avoid  the  need  for  a  permit 
modification  by  specifying  in  the  permit 
the  method  by  which  such  ranges  will 
be  esteblished  rather  than  the  actual 
ranges.  See  Section  II.F.  for  further 
discussion  of  that  issue. 

/.  Section  64.9 — Reporting  and 
Recordkeeping  Pmvisions 

Part  64  generally  relies  on  the 
requirements  for  reporting,  compliance 
certification,  and  recordkeeping  already 
established  in  part  70.  Beyond  general 
compliance  with  the  part  70 
requirements.  §  64.9(aK2)  clarifies  that 
part  70  reports  that  involve  part  64 
monitoring  date  must  identify  sununary 
date  on  the  number,  duration  and  cause 
of:  excursions  from  indicator  ranges; 
emission  limit  exceedances;  any 
corrective  actions  taken;  and  monitor 
downtime  incidents  other  than  those 
associated  with  daily  calibration  checks. 
If  applicable,  the  report  must  also 
docuinent  QIP  implementetion  and 
completion  activities.  See  Section  n.H. 
for  further  disciission  of  this  QIP 
reporting  provision. 


The  Agency  believes  that  the 
additional  information  that  is  required 
to  be  reported  under  part  64  is 
consistent  with  streamlined  reporting 
requiremente  under  other  monitoring 
programs  (such  as  NSPS  reporting  imder 
40  CFR  60.7(d)).  The  Agency  also 
believes  that  this  information  is 
necessary  to  allow  permitting 
authorities  to  use  part  64  date  to  track 
overall  control  performance  and  assure 
that  owners  or  operators  are  operating 
part  64  monitoring  appropriately  and 
responding  appropriately  to  excursions 
from  esteblished  indicator  ranges. 

The  recordkeeping  requiremente 
similarly  require  the  owner  or  operator 
to  maintain  records  in  conformance 
with  part  70.  The  provisions  clarify 
what  part  64  records  need  to  be 
maintained  and  the  accepteble  formate 
for  recordkeeping. 

The  Agency  solicited  and  received 
comments  on  several  aspects  of  the 
reporting  and  recordkeeping 
requiremente  that  were  included  in  the 
1993  EM  proposal.  Those  requiremente. 
comments  and  the  changes  made  by 
EPA  in  response  to  the  conunente  are 
described  below. 

1.  Commencement  of  Reporting  Duty 

Under  the  1993  EM  proposal,  affiscted 
owners  or  operators  were  required  to 
submit  "enhanced  monitoring  reporte." 
These  enhanced  monitoring  reporte 
would  have  fulfilled  essentially  the 
same  function  as  the  part  70  reporte 
required  by  §  70.6(a)(3)(iii)(A), 
providing  permitting  authorities  with 
more  regular  date  on  monitoring 
compliance  than  is  required  under  other 
provisions.  The  1993  EM  proposal 
required  submission  of  these  reporte 
"[oln  and  after  the  effective  date  of  this 
part  •   *   *  ."  Commenters  were 
concerned  that  this  language  could  be 
interpreted  to  require  reporting  prior  to 
approval  of  a  monitoring  plan.  They 
contended  that  it  would  be  difficult,  if 
not  impossible,  to  fulfill  the  reporting 
requirement  without  knowledge  of  what 
monitoring  would  ultimately  be 
required.  The  Agency  agrees  with  these 
concerns.  The  final  part  64  rule  clarifies 
that  the  obligation  to  begin  reporting 
does  not  commence  until  the  specified 
date  by  which  the  owner  or  operator 
must  begin  monitoring  under  part  64. 

2.  Reporting  Frequency 

The  1993  EM  proposal  also  required 
quarterly  submission  of  the  above- 
mentioned  enhanced  monitoring  report 
for  each  enhanced  monitoring  protocoL 
Many  commenters  argued  that  quarterly 
reporting  would  be  too  cosUy  and/or 
burdensome.  The  quarterly  reporting 
requirement  is  eliminated  in  the  final 
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rule.  By  explicitly  relying  on  part  70 
reporting  requiremente,  the  Agency  has 
adopted  a  requirement  that  reporte  be 
submitted  at  least  semiannually.  The 
EPA  believes  that  the  minimum  part  70 
reporting  frequency  is  sufficient  to  meet 
the  goals  of  compliance  assurance 
monitoring  without  imposing  undue 
coste  or  burdens  on  affected  sources. 
The  Agency  also  notes  that  the  1993  EM 
proposal  justified  quarterly  reporting  in 
part  on  the  similar  provision  that 
existed  at  that  time  in  part  60  for 
quarterly  reporting  of  direct  compliance 
date.  The  Agency  has  since  modified 
part  60  reporting  provisions  and  no 
longer  requires  quarterly  reporting 
where  the  source  remains  in 
compliance.  (See  §  60.7(e)  added  at  59 
FR  12417,  March  16,  1994.)  The  Agency 
also  notes  that  part  70  authorizes 
permitting  authorities  to  require  more 
frequent  reporting  of  monitoring  date, 
when  appropriate. 

A  related  provision  in  the  1993  EM 
proposal  required  that  each  enhanced 
monitoring  report  be  postmarked  no 
later  than  thirty  days  after  the  last  day 
of  the  reporting  period.  A  niunber  of 
commenters  objected  to  this  due  date 
provision,  arguing  that  thirty  days  was 
insufficient  time  to  analyze  and  verify 
the  necessary  date  and  to  then  assemble 
a  report  reflecting  that  date,  especially 
where  such  date  is  received  from 
independent  laboratories.  Although  the 
Agency  believes  that  thirty  days  is 
generally  sufficient  time  to  compile  the 
reporte  required  under  the  revised  part 
64,  the  due  date  provision  has  been 
eliminated.  Instead,  by  relying  on  the 
reporting  requiremente  of  part  70.  the 
Agency  requires  "prompt"  submission 
of  monitoring  reporte  as  defined  by  the 
permitting  authority. 

3.  Report  Signature  Requirement 

The  1993  EM  proposal  required  that 
certification  by  a  responsible  official  be 
included  in  each  enhanced  monitoring 
report.  Under  this  requirement  the 
official  had  to  certify  by  his  or  her 
signature  that  he  or  she  had  personally 
examined  the  information  contained  in 
the  report  and  ite  attachmente,  that  the 
statements  and  information  were  true  to 
the  best  of  his  or  her  knowledge  and 
belief,  and  that  he  or  she  was  aware  of 
the  penalties  (including  the  possibilify 
of  fine  or  imprisonment)  that  could 
accrue  for  submitting  frdse  stetemente 
and  information  or  omitting  required 
stetemente  and  information.  A  number 
of  conunenters  were  concerned  that  the 
requirement  that  an  official  personally 
examine  all  information  in  the  report 
and  ite  attachmente  was  impractical, 
given  the  amount  of  date  that  would 
have  to  be  examined  and  the 


responsible  official's  probable  lack  of 
expertise  in  the  specific  areas  of  the 
dociunente.  Commenters  also  expressed 
concerns  that  the  penalfy  language  of 
the  proposed  rule  imposed  liabilify  on 
the  responsible  official  instead  of  the 
persons  who  might  be  responsible  for 
violations,  or  on  the  company  itself. 

The  EPA  has  eliminated  the  proposed 
report  signature  requirement  in  the  final 
rule.  Instead,  part  64  reporting  will  be 
subject  to  the  same  certification 
requiremente  as  required  for  all  reports 
submitted  under  §  70.5(d).  The  Agency 
believes  the  use  of  the  part  70  signature 
requirements  is  appropriate  given  the 
general  reliance  on  part  70  reporting 
requiremente  in  part  64. 

4.  Confidentialify  of  Report  Infrirmation 

The  1993  EM  proposal  explicitfy 
provided  that  an  owner  or  operator 
could  assert  a  confidentiality  claim  for 
information  reported  under  part  64  to 
die  extent  such  information  was  entiUed 
to  protection  under  section  114(c)  of  the 
Act  This  provision  received  a  generally 
favorable  response  from  iiulustry 
commenters.  some  of  whom  proposed 
that  the  confidentiality  provisions  be 
expanded.  This  provision  is  not 
included  in  §  64.9  of  the  final  rule.  As 
noted  above,  part  64  reporting  is 
governed  by  part  70.  Information 
submitted  under  part  70  reporting 
requiremente  is  already  subject  to         * 
confidentiality  protection  pursuant  to 
§  70.4(b)(3Xviii).  as  well  as  section 
503(e)  of  the  Act  Any  such  information 
accompanied  by  a  claim  of 
confidentialify  will  be  treated  in 
accordance  with  the  regulations  of  40 
CFR  part  2.  The  Agency  believes  that 
the  inclusion  of  confidentialify 
provisions  in  part  64  is  unnecessary  dtie 
to  the  applicabilify  of  the  protections 
contained  in  part  70. 

5.  Recordkeeping  Requiremente 

Section  64.9(b)(1)  requires  owners 
and  operators  of  affected  sources  to 
comply  with  the  recordkeeping 
obligations  set  forth  in  §  70.6(aK3Mii)- 
Part  70  requires  that  records  of  the 
required  monitoring  including  the 
following  information  be  maintained  for 
a  period  of  at  least  five  years:  The  date, 
place,  and  time  of  sampling  or 
measuremente;  the  date(s)  analyses  were 
performed;  the  company  or  entf  fy  that 
performed  the  analyses;  the  analytical 
techniques  or  methods  used;  the  resulte 
of  such  analyses;  and  the  operating 
conditions  as  existing  at  the  time  of 
sampling  or  measurement.  Section 
64.9i(b)  darifies  that  for  purposes  of  part 
64.  the  records  to  be  maintained 
include:  McMiitoring  date,  monitor 
performance  date,  corrective  actions 


taken,  the  written  qualify  improvement 
plan  and  related  implementetion 
activities,  and  other  supporting 
information  required  to  be  maintained 
under  part  64.  The  Agency  notes  that 
the  part  64  requirement  to  keep  these 
records  is  not  a  separate  recordkeeping 
requirement  The  Agency  believes  ail  of 
these  records  are  already  required  to  be 
maioteined  under  the  general  part  70 
provisions,  but  includes  these  specific 
types  of  records  in  the  final  rule  to 
clarify  the  general  part  70  language. 

Recordk^ping  requiremente  under 
the  final  rule  are  not  significantiy 
different  from  those  in  the  1993  EM 
proposal.  Although  the  1993  EM 
proposal  did  not  explicitly  refer  to  part 
70  recordkeeping  provisions,  its 
requiremente  were  essentially  a 
restetement  of  part  70  requiremente  in 
an  enhanced  monitoring  context 
Owners  or  operators  would  have  been 
required  to  maintain  the  same  general 
information  required  by  part  70  for  the 
same  minimum  period  of  five  years.  The 
preamble  to  the  1993  EM  proposal  did 
stete  that  the  requiremente  were 
"consistent  with  the  minimum 
recordkeeping  provisions  in  40  CFR 
70.6(a)(3)." 

Both  the  requiremente  of  the  1993  EM 
proposal  and  the  ciirrentiy  applicable 
part  70  provisions  require  the 
maintenance  of  records  for  a  p>eriod  of 
at  least  five  years  from  the  date  of  the 
monitoring  sample,  measurement, 
report  or  application.  A  number  of 
commenters  expressed  objections  to  the 
five  year  date  retention  period,  arguing 
that  the  burden  of  retaining  records  for 
such  an  extended  period  was  excessive. 
Among  the  proposed  alternatives  were  a 
3-year  date  retention  period,  consistent 
with  the  Aciu  Rain  Program,  or  a  shorter 
period  for  records  covering  periods  for 
which  there  were  no  deviattons.  The 
EPA  had  included  the  5-year  period  in 
the  1993  EM  proposal  to  be  consistent 
with  the  minimum  requiremente  of 
§  70.6.  The  Agency  continues  to  believe 
that  this  period  is  appropriate,  as  part 
70  has  esteblished  the  5-year  retention 
period  as  the  stendard  even  where  less 
than  five  years  is  required  in  underlying 
rules.  For  example,  part  70  has  chariged 
the  record  retention  time  for  NSPS  and 
similar  provisions,  esteblishing  the  5- 
year  period  for  such  provisions.  By 
expliciUy  relying  on  part  70 
recordkeeping  requiremente,  the  Agency 
has  further  affirmed  the  appropriateness 
of  employing  the  5-year  f>eriod  for  part 
64  records. 

Section  64.6(b)  of  the  1993  EM 
proposal  steted  that  records  had  to  be 
available  for  inspection  at  the  site  of  an 
affected  source  or  at  a  different  site 
approved  by  the  permitting  autkorify.  In 
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addition,  the  proposed  rule  required 
that  such  records  be  maintained  so  as  to 
permit  prompt  submittal  if  requested  by 
EPA  or  the  permitting  authority.  A 
number  of  commenters  on  the  1993  EM 
proposal  and  the  1996  port  64  Draft 
recommended  that  owners  or  operators 
should  be  free  to  decide  where  facility 
records  would  be  kept,  arguing  that 
permitting  authority  apprdvai  should 
not  be  required  since  most  Eacilities 
cannot  handle  the  storage  of  the  data 
required  by  the  rule.  Because  the  final 
rule  relies  directly  on  the  reporting  and 
recordkeeping  requirements  of  part  70, 
the  requirement  that  source  owners  get 
permitting  authority  approval  for  off-site 
storage  of  part  64  records  has  been 
deleted. 

The  recordkeeping  provisions  of  the 
1993  EM  proposal  did  not  specifically 
address  the  form  in  which  records  must 
be  maintained.  Several  commenters 
supported  the  idea  of  storing  data  in  a 
non-paper  media  such  as  microfiche  or 
•  form  of  electronic  data  storage.  They 
contended  that  such  storage  methods 
would  reduce  the  costs  and  burdens 
associated  with  storing  records  for  the 
minimum  5-yeer  period.  The  Agency 
agrees  with  these  conunents  and 
encourages  the  use  of  alternative 
recordkeeping,  provided  appropriate 
safeguards  are  adopted  to  insure  the 
integrity  and  accessibility  of  the  data 
over  time.  Section  64.g(b)(2)  of  the  final 
rule  therefore  explicitly  allows  the 
maintenance  of  records  on  alternative 
media,  such  as  microfilm,  computer 
files,  magnetic  tape  disks,  or  microfiche, 
so  long  as  the  data  are  readily  available 
for  inspection  and  review  and  the 
alternative  format  does  not  conflict  with 
other  applicable  recordkeeping 
provisions.  This  approach  is  consistent 
with  recent  general  recordkeeping 
provisions,  such  as  the  NESHAP  general 
provisions  in  40  CFR  63.10(b). 

/.  Section  64.10 — Savings  Provisions 

Because  part  64  requirements  may 
overlap  with  many  other  applicable 
requirements,  §64.10  of  the  final  rule 
clarifies  that  nothing  in  part  64  is 
intended  to  excuse  the  owner  or 
operator  from  applicable  requirements 
under  the  Act  (including  emission 
limitations  or  standards  as  well  as  other 
monitoring  requirements)  or  to  restrict 
the  authority  of  the  EPA  or  the 
permitting  authority  to  impose 
additional  monitoring  under  the  Act  or 
State  law,  as  applicable.  Por  example,  it 
would  be  possible  for  a  source  to  be  in 
compliance  with  its  QIP,  but  out  of 
compliance  with  an  applicable  emission 
limitation  or  standard.  The  owner  of 
such  a  source  could  expect  enforcement 
action  for  violatitm  of  the  applicable 


emission  linntation  or  standard,  even 
though  there  may  not  be  a  violation  of 
part  64.  Simply  put,  adherence  to  a  QIP 
does  not  insulate  an  owner  or  operator 
against  enforcement  action  for 
violations  of  an  underlying  emission 
limitation  or  standard.  This  section  also 
clarifies  that  the  requirements  may  not 
be  used  to  justify  the  imposition  of  less 
stringent  monitoring  under  other 
programs  than  would  otherwise  be 
required  under  those  programs.  For 
instance,  in  acting  on  a  new  source 
review  permit  under  title  I  of  the  Act, 
the  part  64  requirements  may  not  be 
used  to  judge  the  adequacy  of  the 
monitoring  in  that  permit;  instead,  the 
general  procedures  and  practices  under 
the  title  I  permit  program  will  be  used. 

The  1993  EM  proposal  contained 
specific  savii^  provisioiu  in  the 
applicability  section  (then  §64.1)  and 
the  permit  application  section  (then 
§64.7).  The  applicability  savings 
provision  in  proposed  §64.1(drclarified 
that  nothing  in  part  64  was  intended  to 
excuse  owners  or  operators  from  other 
monitoring,  recordkeeping  and 
reporting  requirements  that  apply 
pursuant  to  other  provisions  of  the  Act. 
or  to  restrict  the  authority  of  the 
Administrator  or  permitting  authority  to 
impose  additional  or  more  restrictive 
monitoring,  recordkeeping  or  reporting 
requirenents  under  other  provisions  of 
the  Act.  The  permit  application 
provision  in  proposed  §  64.7(d)  stated 
that  owmers  or  operators  must  still 
comply  with  all  other  permit 
application  requirements  and 
requirements  established  by  federal 
regulations  or  by  permitting  authorities 
under  federally-approved  permit 
programs.  These  savings  provisions  are 
brought  together  in  a  sin^e  section  of 
the  final  rule  without  significant 
changes  from  the  original  proposal. 

Section  64.10  of  the  final  rule  also 
states  that  nothing  in  part  64  will 
interfere  with  the  permitting  authority's 
or  EPA's  ability  to  enforce  against 
violations  of  applicable  requirements 
under  the  Act  or  the  authority  of  a 
citizen  to  enforce  against  violations 
pursuant  to  section  304.  This  savings 
provision  was  added  to  the  final  rule  to 
clarify  the  Agency's  position  on  the 
relationship  of  part  64  to  certain 
enforcement  issues.  A  number  of 
commenters  requested  that  EPA  include 
a  provision  that  would  shield  owners  or 
operators  who  comply  with  part  64  from 
enforcement  for  violations  of  their 
emission  limits.  As  discussed  in  Section 
I.E. 3.,  the  Agency  disagrees  with  this 
concept.  I|i  cases  where  the  part  64  data 
indicate  noncompliance  with  emission 
limits,  including  exceedances, 
permitting  authorities  and  the  Agency 


will  be  able  to  take  enforcement  action. 
In  other  cases,  where  the  part  64 
monitoring  indicates,  but  does  not 
directly  estabUsh,  the  compliance  status 
of  a  source,  the  reasonable  assurance  of 
compliance  based  on  part  64  data  does 
not  prohibit  the  Agency  frt>m  taking 
appropriate  investigatory  or 
enforcement  steps  when  noncompliance 
is  shown  by  other  means.  This  same 
point  was  clarified  in  the  discussions 
accompanying  both  the  1995  and  1996 
part  64  Drafts. 

K.  Revisions  to  40  CFR  Part  70  and  Part 
71 

The  final  rule  includes  revisions  to 
parts  70  and  71  to  clarify  the 
relationship  between  part  64  and  the 
operating  permits  program.  These 
revisions  are  outlined  below. 

1.  Monitoring  Requirements 

The  revisions  to  part  70  allow  for 
streamlining  multiple  monitoring 
requirements  if  the  streamlined 
monitoring  is  able  to  assure  compliance 
at  least  to  the  same  extent  as  the 
applicable  requirements  not  included  as 
a  result  of  the  streamlining.  The  Agency 
notes  that  the  language  in  these 
revisions  is  designed  to  be  consistent 
with  a  discussion  in  section  A.5.  of 
White  Paper  2  (See  docket  item  VI-I-2) 
concerning  the  possibility  of 
streamlining  applicable  monitoring  and 
testing  requirements  ("§  70.6(a)(3) 
appears  to  restrict  streamlining  by 
requiring  that  all  "applicable" 
monitoring  .  .  .  requirements  be  placed 
in  the  permit.  .  .  .  The  EPA  intends  to 
revise  part  70  to  reflect  this 
understanding  in  a  future  rulemaking."). 
The  Agency  indicated  in  the  ld96  part 
64  Draft  that  it  intended  to  fulfill  its 
intent  to  modify  part  70  as  discussed  in 
White  Paper  2  by  including  the 
appropriate  revisions  to  §  70.6(a)(3Mi)  in 
conjunction  with  the  part  64 
rulemaking.  Because  the  Agency 
received  strong  support  for  this 
proposed  action  and  no  negative 
comments,  the  Agency  has  proceeded  to 
add  this  part  70  revision  (and  the 
corresponding  revision  to  part  71)  as 
part  of  this  rulemaking. 

2.  Compliance  Certification 
Requirements 

To  tailor  compliance  certification  to 
the  monitoring  imposed  by  part  64,  EPA 
has  revised  §  70.6(c)(5)(iii)  (and 
§  71.6(c)(5Miii))  so  that  a  compliance 
certification  includes  the  following 
elements. 

First,  the  permit  conditions  being 
certified  must  be  identified.  Second,  the 
method(s)  and  other  information  used  to 
determine  compliance  status  of  each 
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term  and  condition  must  be  identified. 
These  method(s)  will  have  to  include  at 
a  minimum  any  testing  and  monitoring 
methods  identified  in  §  70.6(aK3)  that 
were  conducted  during  the  relevant 
time  period.  In  addition,  if  the  owner  or 
operator  knows  of  other  material 
information  (i.e.,  information  beyond 
required  monitoring  that  has  been 
specifically  assessed  in  relation  to  how 
the  information  potentially  affects 
compliance  status),  that  information 
must  be  identified  and  addressed  in  the 
ccHnpliance  certification.  This 
requirement  merely  emphasizes  the 
general  prohibition  in  section  113(c)(2) 
of  the  Act  on  knowingly  making  a  fiedse 
certification  or  omitting  material 
information  and  the  general  criminal 
section  on  submitting  &lse  information 
to  the  government  codified  at  18  USC 
1001.  The  revised  part  70  provision 
does  not  impose  a  dufy  on  the  owner  or 
operator  to  assess  every  possible  piece 
of  information  that  may  have  some 
undetermined  tiearing  on  compliance. 
The  description  of  the  methods  relied 
on  by  the  source  owner  also  will  have 
to  indicate  whether  the  methods 
provide  continuous  or  intermittent  data. 
In  accordance  with  section  114  of  the 
Act  that  specifies  that  the  certification 
include  whether  compliance  is 
continuous  or  intermittent,  the  Agency 
will  interpret  the  compliance 
certification  that  is  based  on  monitoring 
that  provides  intermittent  data  as 
compliance  on  an  intermittent  basis. 

Third,  the  responsible  official  will 
have  to  certify  compliance  based  on  the 
results  of  the  identified  methods.  The 
certification  must  state  the  compliance 
status  with  the  part  70  permit,  taking 
into  account  any  deviations  and  noting 
as  possible  exceptions  to  compliance 
any  deviations  or  excursions/ 
exceedances  as  defined  in  part  64  (» 
other  underlying  applicable 
requirements.  Because  "deviation"  was 
defined  under  part  71  as  originally 
promulgated,  the  revisions  to  part  71 
incorporate  the  concepts  of  excursion 
and  exceedance  into  the  §  71.6(a)(3) 
definition  of  "deviation."  Therefore, 
imlike  the  part  70  revisions,  the  revised 
compliance  certification  provision  in 
part  71  refers  only  to  "deviations." 

The  owner  or  operator  may  include 
information  in  the  certification  to 
document  that  compliance  was 
achieved  during  any  periods  in  which  a 
possible  exception  is  noted  (such  as 
information  that  an  excursion  or 
exceedance  occurred  during  a  period  of 
startup  or  shutdovra  for  which 
compliance  with  an  emission  limitation 
or  standards  was  excused).  The 
requirement  to  take  into  account 
deviations,  excursions,  and  exceedances 


together  with  the  requirement  to 
identify  whether  the  method  used 
provides  continuous  or  intermittent  data 
ensures  that  the  compliance 
certification  will  show  whether 
compliance  is  continuous  or 
intermittent.  For  example,  a  compliance 
certification  based  on  a  method 
providing  intermittent  data  or  that  notes 
any  deviations  or  certain  possible 
exceptions  to  compliance  as  a  result  of 
exceedances  or  excursions  based  on 
monitoring  required  by  this  rule  will  be 
interpreted  as  showing  intermittent 
compliance.  The  Agency  does  not 
interpret  a  certification  of  intermittent 
compliance  to  necessarily  mean  that  the 
responsible  official  is  certifying  that 
there  are  periods  of  noncompliance. 
Such  a  certification  can  mean  that  there 
are  periods  of  time  in  which  the 
source's  compliance  status  is  unknown. 
When  a  responsible  official  certifies 
compliance  based  on  a  method 
providing  continuous  data  and  no 
deviations,  exclusions,  or  exceedances 
have  occurred  (or  all  such  occiurences 
have  been  adequately  addressed  by 
other  information,  as  explained  above), 
this  will  be  interpreted  as  a  certification 
of  continuous  compliance.  These 
provisions  implement  the  reqtiirements 
in  section  114(a)(3)(B),  (C).  and  P)  that 
the  certification  include  the  methods 
used  to  detramine  the  compliance  status 
and  whether  compliance  is  continuous 
or  intermittent. 

The  certification  also  will  have  to 
include  any  other  facts  required  by  the 
permitting  authority.  This  requirement 
is  already  included  in  parts  70  and  71 
as  promulgated.  Finally,  the  Agency 
notes  that  the  rule  allows  the  owner  or 
operator  to  cross-reference  the  permit  or 
previous  reports  to  identify  the  various 
information  elements  required  in  a 
certification.  This  provision  allows  the 
actual  certification  to  be  a  short,  concise 
compliance  statement  that  is  not 
burdened  by  restating  detailed 
information  that  has  already  been 
provided. 

The  goal  of  part  64  is  to  provide 
improved  compliance  data  for 
significant  emissions  imits  at  title  V 
major  sources.  This  improvement  will 
in  turn  provide  additional  data  for  the 
owner  or  operator  to  rely  on  in 
certifying  compliance.  As  discussed  in 
Section  I.C.  above,  EPA  believes  that  the 
part  64  data  will  provide  a  reliable 
means  for  owners  or  operators  to  reach 
a  conclusion  about  their  compliance 
status.  However,  since  the  part  64  data 
will  not  necessarily  always  provide 
unequivocal  proof  of  compliance  or 
noncompliance  (as  a  performance  or 
compliance  test  method  woiUd),  thoe 
will  be  excursions  or  exceedances 


identified  through  part  64  which  raise 
questions  about  compliance  statiis  but 
may  not  confirm  conclusively  that  a 
source  is  in  noncompliance.  The 
existence  of  these  occunences  only 
indicates  the  need  to  review  the 
compliance  information  provided  in 
order  to  determine  what,  ifany, 
compliance  or  enforcement  actions  may 
be  warranted. 

These  changes  to  parts  70  and  71  have 
been  developed  based  on  the  provisions 
included  in  the  1993  EM  proposal,  as 
supplemented  by  the  December  1994 
reopened  comment  period,  as  well  as 
based  on  the  1995  and  1996  part  64 
Drafts.  The  reporting  requirements  of 
the  1993  EM  proposal  would  have 
required  that  a  responsible  official  for 
an  affected  source  use  enhanced 
monitoring  data  as  the  basis  for  the 
required  title  V  compliance 
certification.  The  1993  EM  proposal  also 
required  the  use  of  any  other  data 
coUected  for  the  purpose  of  detnmining 
compliance  during  the  monitoring 
period.  These  provisions  were  the 
subject  of  significant  public  comment 
Some  of  these  comments  se«ned  to  be 
based  on  the  belief  that  the  proposed 
rule  created  a  separate  compliance 
certification  requirement,  llie  EPA 
always  intended  for  these  provisions  to 
operate  within  the  tide  V  compliance 
certification  process,  establishing 
additional  requirements  that  units 
subject  to  part  64  had  to  meet  in  order 
to  satisfy  tide  V  compliance  certification 
requirements.  To  clarify  this  approach, 
the  compliance  certification  provisions 
in  the  final  rule  were  removed  from  part 
64.  Instead,  §  70.6(c)(5)(iii)  of  part  70 
(and  the  corresponding  section  in  part 
71)  has  been  ameiuied  to  reflect  the 
requirements  of  compliance  certification 
for  those  units  subject  to  part  64. 

In  addition,  as  disctissed  above  in 
Section  I.e.,  EPA  reopened  the  public 
comment  period  on  the  1993  EM 
proposal  and  stated  EPA's  intent  that  it 
may  reconsider  how  to  interpret  the 
meaning  of  "continuous  or  intmnittent" 
in  the  context  of  certifying  compliance. 
The  revisions  to  parts  70  and  71  in 
today's  rulemaking  reflect  the  position 
taken  by  EPA  in  that  December  1994 
notice.  Finally,  the  revisions  reflect  the 
position  taken  in  the  final  part  64  rule 
that  monitoring  data  that  do  not 
constitute  formal  performance  or 
compliance  test  method  data  may  still 
be  used  by  the  owner  or  operator  to 
determine  compliance  status  and  to  note 
any  possible  exceptions  to  compliance 
that  are  indicated  by  the  monitoring. 
This  interpretation  is  consistent  with 
the  existing  part  70  which  specifically 
refinences  the  fact  that  a  certification 
must  consider  all  of  the  relevant  data 
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under  §  70.6(aH3),  which  includes  non- 
test  method  monitoring  data.  Because  of 
the  possible  misinterpretations  of  the 
existing  language.  EPA  believes  that 
clarifying  the  compliance  certification 
requirements  in  conjunction  with 
promulgating  part  64  is  appropriate. 

QL  AdmiBiatrative  ReqnirenMnli 

A.Dock^ 

The  EPA  is  relying  on  the  procedural 
requirements  of  section  307(d)  of  the 
Act  for  the  regulations.  In  accordance 
with  those  requirements.  EPA  has 
established  docket  A-91-52  for  the 
regulations.  The  docket  is  an  organized 
and  complete  file  of  all  the  Information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  developmrnt  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process, 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review.  Tbe  docket  is  available 
for  public  inspection  at  EPA's  Air 
Docket,  which  is  listed  under  the 
A00RESSE5  section  of  this  notice. 

B.  Executive  Order  12B66 

Under  Executive  Order  12866  (58  FR 
51733.  October  4.  1993),  EPA  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"aignificant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  nile  that  may: 

(1)  have  an  annual  effiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfiere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  tees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  leg^l  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  assumes  as  the  baseline  for  its 
analysis  of  pert  64  that  affscted 
emissions  sources  are  currently  in 
compliance  with  their  underlying 
emission  standards  100  percent  of  the 
time.  Thus,  there  are  no  emissions 
reductions  benefits  (and  health  and 
wel£ue  benefits),  nor  costs  Cor 
additional  control  technology,  operation 


and  maintenance,  associated  with  part 
64.  EPA  believes  that  some  sources,  in 
response  to  monitoring  data  gathered 
under  part  64,  may  indeed  have  to  make 
investments  in  control  equipment 
technology,  operation  and  maintenance 
to  reduce  emissions  to  comply  with 
their  underlying  emissions  standards; 
however,  EPA  believes  these  emission 
reductions  benefits  and  costs  are  not 
attributable  to  part  64 — but  to  the 
underlying  emissions  standards.  As 
such,  EPA  has  not  estimated  the  benefits 
or  costs  that  may  result  bom  such 
actions  to  reduce  emissions. 

EPA  has  estimated  the  cost  of  part  64 
to  include  the  cost  of  development  and 
implementation  of  CAM  plans,  S50 
million  per  year.  (S1995).  This  includes 
the  cost  of  determining  the  monitoring 
approach  and  implementing  the 
approved  design,  including  reporting, 
recordkeeping,  and  certification 
activities. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  due  to  its  policy  implications 
and  was  submitted  to  OMB  for  review. 
Any  written  comments  from  OMB  to 
EPA  and  any  written  EPA  response  to 
those  comments  are  included  in  the 
docket.  The  docket  is  available  for 
public  inspection  at  EPA's  Air  Docket 
Section,  which  is  listed  in  the 
AOOAESSES  section  of  this  preamble.  The 
Regulatory  Impact  Analysis  (RIA)  for 
this  rulemaking  is  included  in  the 
docket 

C.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22, 1995)  requires 
that  the  Agency  must  pref)are  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  The  budgetary  impact 
statement  must  include:  (i) 
Identification  of  the  Federal  law  under 
which  the  rule  is  promulgated;  (ii)  a 
qualitative  and  quantitative  assessment 
of  anticipated  costs  and  benefits  of  the 
Federal  mandate  and  an  analysis  of  the 
extent  to  which  such  costs  to  State, 
local,  and  tribal  governments  may  be 
paid  with  Federal  financial  assistance; 
(iii)  if  fsasible,  estimates  of  the  future 
compliance  costs  and  any 
disproportionate  budgetary  effects  of  the 
mandate;  (iv)  if  feasible,  estimates  of  the 
effect  on  the  national  economy;  and  (v) 
a  description  of  the  Agency's  prior 
consultation  with  elected 


representatives  of  State,  local,  and  tribal 
governments  and  a  summary  and 
evaluation  of  the  comments  and 
concerns  presented.  Section  203 
requires  the  Agency  to  establish  a  plan 
for  obtaining  input  from  and  informing, 
educating,  and  advising  any  small 
governments  that  may  be  significanUy 
or  uniquely  impacted  by  the  rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act.  EPA  most  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  most  cost-efiiBctive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule 
unless  the  Agency  explains  why  this 
alternative  is  not  selected  or  unless  the 
selection  of  this  alternative  ia 
inconsistent  with  law. 

Because  this  rule  is  not  estimated  to 
result  in  the  expendittire  by  State,  local, 
and  tribal  governments  and  the  private 
sector,  in  aggregate,  of  over  $100  million 
per  year.  EPA  is  not  required  under 
UMRA  to  develop  a  budgetary  impact 
statement  or  to  undertake  the  analysis 
tuider  section  205.  However,  because 
certain  options  considered  by  EPA 
would  have  resulted  in  a  total  cost  in 
excess  of  $100  million.  EPA  did  prepare 
such  statement  and  analysis  and  they 
are  included  as  part  of  the  Regulatory 
Impact  Analysis,  which  is  included  in 
the  docket 

To  the  extent  governmental  entities 
are  affected  by  the  rule  as  permitting 
authorities,  the  costs  of  the  nile  are 
offset  or  mitigated  by  receipt  of  tiUe  V 
permit  fees,  since  the  rule  affects  only 
title  V  sources.  Part  70  requires  sources 
of  pollution  to  pay  permit  fees  sufficient 
to  offset  the  costs  inctured  by  the 
permitting  authority  in  managing  its 
operating  permits  program.  Since  part 
64  introduces  additional  requirements 
for  permitting  authorities,  these 
incremental  costs  must  be  incorporated 
into  the  operating  permit  fee.  Because 
Permitting  Authority  costs  may  be 
transferred  to  sources  of  pollution 
through  the  permit  fee,  the 
administrative  and  recordkeeping  cost 
of  this  rulemaking  to  State,  local,  and 
tribal  governments  is,  for  practical 
purposes,  zero.  EPA  has  also  concluded 
that,  to  the  extent  small  governments  are 
impacted  by  this  regulation  because 
they  are  major  stationary  sources,  the 
impact  will  not  be  significant.  See 
Section  IILE.  As  a  result,  UMRA 
requirements  do  not  apply  to  this 
rulemaking. 
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D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
die  Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  EPA  (ICR  No.  1663.02)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer,  OPPE  Regulatory  Information 
Division;  U.S.  Environmental  Protection 
Agency  (2137);  401  M  St.  SW.; 
Washington.  DC  20460  or  by  calling 
(202)  26O-2740.  The  information      ' 
requirements  are  not  effective  until 
OMB  approves  them. 

The  information  is  planned  to  be 
collected  to  fulfill  requirements  in  both 
the  tide  V  operating  permit  program  and 
part  64  programs.  The  operating  permit 
program  requires  owners  or  operators  of 
units  that  emit  air  pollutants  to  submit 
annual  compliance  certifications,  to 
submit  monitoring  results  at  least 
semiannually,  and  to  report  deviations 
prompUy.  Part  64  requires  monitoring 
for  ootain  emissions  units  at  major 
sources  subfect  to  the  tide  V  operating 
permits  program.  Therefore,  the 
collection  of  information  is  mandated 
by  the  Act  Generally,  emissions  data 
cannot  be  considered  confidential  under 
the  Act  Howrever,  to  the  extent 
alloKvable  under  the  Act,  the  collection 
of  information  «vill  be  entiUed  to 
confidential  treatment  in  accordance 
with  EPA's  procedures  established  in  40 
CFRpart2. 

The  part  64  rulemaking  requires 
monitoring,  compliance  certification, 
periodic  reporting,  and  recordkeeping 
information  collections  by  owners  and 
operators  of  tide  V  sources  with 
controlled  pollutant-specific  emissions 
units  that  have  a  pie-control  potential  to 
emit  major  amoimts  of  regulated  air 
pollutants.  Owners  or  operators  of 
affected  emissions  units  will  use  the 
information  as  the  basis  for  the 
compliance  certification  required  by  the 
operating  permit  program,  and  as  the 
basis  for  fx>mpliance  assurance 
monitoring  reports.  Sources  may  also 
use  the  information  to  determine  and 
maintain  the  efficiency  of  process  or 
emissions  control  devices.  Permitting 
authorities  will  use  the  information  to 
determining  acceptability  of  proposed 
compliance  assurance  monitoring,  to 
assess  compliance,  to  input  into  reports 
to  other  agencies,  and,  when  necessary. 
in  enforcement  proceedings  and  Quality 
Improvement  Plans  (QIPs).  The 
infivmation  may  be  used  by  other 
entities,  including  federal  entities  and 
dtiaens.  EPA  wrill  use  the  information  to 
perfonn  activities  such  as  providing 


oversight  and  guidance  to  State  and 
local  agencies,  and  to  assess  requests  for 
alternative  monitoring. 

The  implementation  schedule  for  part 
64  will  phase-in  implementation  over  a 
number  of  years,  so  that  not  all  sources 
will  have  reporting  and  recordkeeping 
impacts  in  the  first  three  years  of 
implementation.  The  estimated 
annualized  cost  of  CAM  on  a  national 
level  for  the  first  three  years  of 
implementation  is  $7,891,000  (in  1995 
dollars).  The  annual  average  total 
capital  and  operation  and  maintmance 
costs  are  estimated  at  $1,230,000  (in 
1995  dollars)  for  the  first  three  years  of 
implementation.  The  annual  average 
burden  hoius  for  the  first  three  years  of 
implementation  are  estimated  at 
147,560.  The  Agency  estimated  the 
incremental  reporting  burden  for  this 
collection  to  average  1  hour  annually 
per  response,  and  to  require  between  26 
and  390  hours  annually  for 
recordkeeping  per  response.  This 
Includes  time  for  conducting  activities 
over  and  above  the  requirements  of  part 
70  such  as  an  accounting  of  the  number, 
duration  and  cause  of  monitor 
downtime  incidents  and  exceedancas.  a 
reporting  of  correctiA^  actions,  and 
keeping  records  of  data  used  to 
docxunent  the  adequacy  of  monitoring. 
Note  that  the  average  burden  hours  and 
costs  represent  those  estimated  for  the 
first  three  years  of  the  rule's 
implementation  during  which  a 
relatively  small  percentage  of  the 
affected  pollutant-specific  emission 
units  wiU  be  sulked  to  part  64 
requirements.  More  units  will  be 
a^cted  per  year  in  the  six  to  eight  years 
following  the  rule's  publication  and  the 
reporting  and  recortUtaeping  burden 
will  also  increase.  Sea  the  RIA  for  mora 
discussion  of  the  costs  associated  with 
years  beyond  the  first  three  years. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agmcy.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systams  for  the  purposes  of 
collecting,  validating,  ajd  variiying 
informition.  processing  ajJ 
maintaining  information,  and  disclosing 
and  providing  information;  aJjujt  the 
existing  ynys  to  comply  widi  any 
previously  applicabla  instructions  anl 
raquii  uceitg;  train  penoonal  to  be  ai^ 
to  respond  to  a  coUacti  jn  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  coaJ-aot  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  dii^ilays  a  cunenUy  valid  OMB 


control  numbw.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Ch.  15. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 

suggested  methods  for  TninimiriT^ 

respondent  burden,  including  throu^ 
the  use  of  automated  collection 
techniques  to  the  Director.  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137),  401  M  St.  SW..  Washington  DC 
20460;  and  to  the  Office  of  Information 
and  R^ulatory  Affairs,  Office  of 
Management  and  Budget.  725  17th  St, 
NW..  Washington.  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 
Comments  are  requested  within 
November  21. 1997.  Include  the  ICR 
nimiber  in  any  correspondence. 

E.  Regulatory  Flexibility  Act 

The  Agency  has  determined  that  it  is 
not  necessary  to  prepare  a  regulatory 
flexibility  aiialjrsis  in  coimection  with 
this  rule.  A  screening  analysis  «ras 
prepared  to  examine  the  potential  for 
significant  adverse  impacts  on  small 
entities  associated  with  specific 
monitoring  and  certification  provisions. 
For  small  governmental  entities  that 
may  own  or  operate  affected  sources, 
EPA  determined  that  the  most  likriy 
small  government  and  organization 
sources  affected  by  the  rule  are 
municipal  power  plants  and  hospitals. 
After  analysis,  EPA  determined  that 
given  the  relatively  low  numbers  of 
impacted  sources(140  small  government 
utilities  and  70  small  organizations 
(hospitals)),  the  low  percentage  of     ' 
impacted  sources  out  of  the  total 
numberof  similar  sources  (11 — 18 
percent  of  small  government  utilities 
and  3  percent  of  hospitals),  and  the  low 
cost  impacts  associated  with  CAM 
(assumed  similar  to  the  cost  impact  on 
small  business  as  discussed  below), 
there  mrill  not  be  a  significant  Impact 
upon  a  substantial  number  of  small 
governments  and  organizations.  Sea 
Section  V  of  the  Regulatory  Impact 
Analysis  included  in  the  dockJt 
Neveolhelass.  in  developing  the  rula, 
EPA  did  provide  numaroaa 
opportimlties  fur  consultation  %vith 
interacted  parties,  including  Stata.  local, 
and  trii>al  governments,  at  public 
confiaraaces  and  meetings.  The  EPA 
evaluated  the  comments  and  concerns 
expressed,  and  the  rule  reflects,  to  the 
extent  conaistent  with  the  Act  those 
comments  and  concoma.  Most 
importantiy.  the  Agency  received 
com  nun  ts  from  appraximataly  80 
raprasantetives  of  monicipaUy-owned 
electric  utilities  that  suggested 
exemptioDs  for  small  municipal  utility 
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units.  In  response,  the  rule  includes  an 
exemption  for  certain  municipally- 
owned  electric  utility  units  that  could 
be  affected  by  the  rule.  These 
procedures  ensured  State  and  local 
governments  an  opportunity  to  give 
meaningful  and  timely  input  and  obtain 
information,  education  and  advice  on 
compliance. 

EPA  estimates  4.957  small  firms 
nationwide  could  be  affected  by  CAM. 
A  total  of  40  afiiected  small  firms  within 
this  group  could  have  a  potential  impact 
over  one  percent  of  average  annual 
revenues.  The  ratio  is  0.0087,  or  less 
than  one  percent,  which  represents  the 
percent  of  small  affected  firms  that  may 
experience  greater  than  a  1  percent  (but 
less  than  a  3  percent)  increase  in  costs 
due  to  CAM.  EPA  believes  that  these 
estimates  of  the  number  of  firms 
affected  and  the  level  of  cost  impact  are 
overstated  due  to  several  conservative 
assumptions  in  the  analysis.  These 
assumptions  are  described  in  Chapter  5 
of  the  Regulatory  Impact  Analysis. 
Given  the  conservativeness  of  this 
assessment  and  the  fact  that  99  percent 
of  the  affected  small  businesses  are 
expected  to  have  impacts  of  less  than  1 
percent  and  no  small  business  is  likely 
to  experience  costs  exceeding  3  percent, 
the  EPA  concludes  that  CAM  will  not 
have  a  significant  economic  impact  on 
a  sul>stantial  number  of  small 
businesses.  In  addition,  EPA  also  not^ 
that  the  use  of  general  permits  under 
title  V  and  assistance  through  the  small 
business  assistance  program  provisions 
of  tide  V  will  assist  in  reducing  the 
impacts  of  the  part  64  requirements  on 
small  businesses. 

Accordingly,  considering  all  of  the 
above  information.  EPA  concludes  that 
this  rale  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aKl)(A)  as  added 
by  the  Sma ! '  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
Goienl  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  RegtatR-.  This  rule  is 
not  a  "maior  rule"  as  defined  by  U3.C 
804(2). 


permits.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  70 

Air  pollution  control.  Monitoring. 
Operating  permits.  Reporting  and 
recordkeeping  requirements. 

40CFT{Port71 

Air  pollution  control.  Monitoring. 
Operating  permits.  Reporting  and 
i  <>cordkeeping  requirements. 

[>ated:  October  3. 1997. 
Carol  M.  BrawMT. 

AdmimslTator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  Part  64  is  added  to  read  as  follows: 

PART  64— COMPUANCE  ASSURANCE 
MONITORING 

64.1  Defioitioos. 

64.2  Applicability 

64.3  Monitoring  design  criteria. 

64.4  Submittal  requiiements. 

64.5  Deadlines  for  submittals. 

64.6  Approval  of  monitoring. 

64.7  Operation  of  approved  monitoring. 

64.8  Quality  improvement  plan  (QIP) 
requirements. 

64.9  Reporting  and  recordkeeping 
requirements. 

64.10  Savings  provisions. 

Aatbority:  42  U.S.C  7414  and  7861-7661t 


40CPRPmt64 

Envifooaiental  pntactioa.  Air 

I  caatral.  Moaitaring.  Operatiag 


f64.1 

The  following  definitions  apply  to 
this  part.  Except  as  specifically 
provided  in  this  section,  terms  used  in 
this  part  retain  the  meaning  accorded 
them  undw  the  applicable  provisions  of 
the  Act 

Act  means  the  Clean  Air  Act,  as 
amended  by  Pub.L.  101-549,  42  U.S.C. 
7401.  etseq. 

Applicable  requirement  shall  have  the 
same  meaning  as  provided  under  part 
70  of  this  chapter. 

CJapture  system  means  the  equipment 
(including  but  not  limited  to  hoods, 
ducts,  fans,  and  booths)  used  to  contain, 
capture  and  transport  a  pollutant  to  a 
control  device. 

Continuous  compliance 
determination  method  means  a  method, 
specified  by  the  applicable  standard  or 
■o  applicable  permit  condition,  which: 

(1)  IS  used  to  determine  compliance 
with  an  emission  limitation  or  standard 
on  a  continuous  basis,  consistent  with 
the  averaging  period  established  for  the 
emission  limitation  or  standard:  and 

(2)  Provides  data  either  in  units  of  the 
standard  or  correlated  direcUy  with  the 
coapUaaoe  limit 

Comtni  device  neans  equipment, 

pfoceas  equipni— t. 


that  is  used  to  destroy  or  remove  air 
pollutant(s)  prior  to  discharge  to  the 
atmosphere.  The  types  of  equipment 
that  may  commonly  be  used  as  control 
devices  include,  but  are  not  limited  to. 
fabric  filters,  mechanical  collectors. 
electrostatic  precipitators,  inertial 
separators,  afterburners,  thermal  or 
catalytic  incinerators,  adsorption 
devices  (such  as  carbon  beds), 
condensers,  scrubbers  (such  as  wet 
collection  and  gas  absorption  devices), 
selective  catalytic  or  non-catalytic 
reduction  systems,  flue  gas  recirculation 
systems,  spray  dryers,  spray  towers, 
mist  eliminators,  acid  plants,  sulfur 
recovery  plants,  injection  systems  (such 
as  water,  steam,  ammonia,  sorbent  or 
limestone  injection),  and  combustion 
devices  independent  of  the  particular 
process  being  conducted  at  an  emissions 
unit  (e.g..  the  destruction  of  emissions 
achieved  by  venting  process  emission 
streams  to  flares,  boilers  or  process 
heaters).  For  purposes  of  this  part,  a  ^ 
control  device  does  not  include  passive 
control  measures  that  act  to  prevent 
pollutants  from  forming,  such  as  the  use 
of  seals,  lids,  or  roob  to  prevent  the 
release  of  pollutants,  use  of  low- 
polluting  foel  or  feedstocks,  or  the  use 
of  combustion  or  other  process  design 
features  or  characteristics.  If  an 
applicable  requirement  establishes  that 
particular  equipment  which  otherwise 
meets  this  definition  of  a  control  device 
does  not  constitute  a  control  device  as 
applied  to  a  particular  pollutant-specific 
emissions  unit,  then  that  definition 
shall  be  binding  for  purposes  of  this 
part. 

Data  means  the  results  of  any  type  of 
monitoring  or  method,  including  the 
results  of  instrumental  or  non- 
instrumental  monitoring,  emission 
calculations,  manual  sampling 
procedures,  recordkeeping  procedures. 
or  any  other  form  of  information 
collection  procedure  used  in  connection 
with  any  type  of  monitoring  or  method. 

Emission  limitation  or  standard 
means  any  applicable  requirement  that 
constitutes  an  emission  limitation, 
emission  standard,  standard  of 
performance  or  means  of  emission 
limitation  as  defined  under  the  Act  An 
emission  limitation  or  standard  may  be 
expressed  in  terms  of  the  pollutant, 
expressed  either  as  a  specific  quantity, 
rate  or  concentration  of  emissions  (e.g.. 
pounds  of  SO2  per  hour,  pounds  of  SO2 
per  million  British  thermal  units  of  fuel 
input,  kilograms  of  VOC  per  liter  of 
applied  coating  solids,  or  parts  per 
million  by  volume  of  SO2)  or  as  the 
relationship  of  uncontrolled  to 
controlled  wisaions  (e.g.,  pwcaotage 
capture  aad  destructioa  efficiancy  oi 
VOC  or  parcaatage  rediictiMi  of  SOz). 
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An  emission  limitation  or  standard  may 
also  be  expressed  either  as  a  work 
practice.  {Htx»ss  or  control  device 
parameter,  or  other  form  of  specific 
design,  equipment,  operational,  or 
operation  and  maintenance 
requirement  For  purposes  of  this  part, 
an  emission  limitation  or  standard  shall 
not  include  general  of>eration 
requirements  that  an  owner  or  operator 
may  be  required  to  meet,  such  as 
requirements  to  obtain  a  permit,  to 
operate  and  maintain  sources  in 
accordance  with  good  air  pollution 
control  practices,  to  develop  and 
fnaintain  a  malfunction  abatement  plan, 
to  keep  records,  submit  reports,  or 
conduct  monitoring. 

Emissions  unit  shall  have  the  same 
meaning  as  provided  under  part  70  of 
this  chapter. 

Exceedance  shall  mean  a  condition 
that  is  detected  by  monitoring  that 
provides  data  in  terms  of  an  emission 
limitation  or  standard  and  that  indicates 
that  emissions  (or  opacity)  are  greater 
than  the  applicable  emission  limitation 
or  standard  (or  less  than  the  applicable 
standard  in  the  case  of  a  percent 
reduction  requirement)  consistent  with 
any  averaging  period  specified  for 
averaging  the  results  of  the  monitoring. 

Excursion  shall  mean  a  departure 
from  an  indicator  range  established  for 
monitoring  under  this  part,  consistent 
with  any  averaging  period  specified  for 
averaging  the  results  of  the  monitoring. 

Inherent  process  equipment  means 
equipment  that  is  necessary  for  the 
proper  or  safe  functioning  of  the 
process,  or  material  recovery  equipment 
that  the  owner  or  operator  documents  is 
installed  and  operated  primarily  far 
piuposes  other  than  compliance  with  air 
pollution  regulations.  Equipment  that 
must  be  operated  at  an  efficiency  higher 
than  that  achieved  during  normal 
process  operations  in  order  to  comply 
with  the  applicable  emission  limitation 
or  standard  is  not  inherent  process 
equipment  For  the  purposes  of  this 
part,  inherent  process  equipment  is  not 
considered  a  control  device. 

Major  source  shall  have  the  same 
meaning  as  provided  under  part  70  or 
71  of  this  chapter. 

Morutoring  means  any  form  of 
collecting  data  on  a  routine  basis  to 
determine  or  otherwise  assess 
compliance  with  emission  limitations  or 
standards.  Recordkeeping  may  be 
considrated  monitoring  where  such 
records  are  used  to  determine  or  assess 
compliance  with  an  emission  limitation 
or  standard  (such  as  records  of  raw 
material  content  and  usage,  or  records 
documenting  compliance  with  work 
practice  requirements).  The  conduct  of 
compliance  method  tests,  such  as  the 


procedures  in  appendix  A  to  part  60  of 
this  chapter,  on  a  routine  periodic  basis 
may  be  considered  monitoring  (or  as  a 
supplement  to  other  monitoring), 
provided  that  requirements  to  conduct 
such  tests  on  a  one-time  basis  or  at  such 
times  as  a  regulatory  authority  may 
require  on  a  non-regular  basis  are  not 
considered  monitoring  requirements  for 
purposes  of  this  paragraph.  Monitoring 
may  include  one  or  more  than  one  of  the 
follovring  data  collection  techniques, 
where  appropriate  for  a  particular 
circumstance: 

(1)  Continuous  emission  or  opacity 
monitoring  systems. 

(2)  Continuous  process,  capture 
system,  control  device  or  other  relevant 
parameter  monitoring  systems  or 
procedures,  including  a  predictive 
emission  morutoring  system. 

(3)  Emission  estimation  and 
calculation  procedures  (e.g..  mass 
balance  or  stoichiometric  calculations). 

(4)  Maintenance  and  analysis  of 
records  of  foel  or  raw  materials  usage. 

(5)  Recording  results  of  a  program  or 
protocol  to  conduct  specific  operation 
and  maintenance  procedures. 

(6)  Verification  of  emissions,  process 
parameters,  capture  system  parameters, 
or  control  device  parameters  using 
portable  or  in  situ  measurement  devices. 

(7)  Visible  emission  observations. 

(8)  Any  other  form  of  measuring, 
recording,  or  verifying  on  a  routine  basis 
emissions,  process  parameters,  capture 
system  parameters,  control  device 
parameters  or  other  foctors  relevant  to 
assessing  compliance  with  emission 
limitations  or  standards. 

Owner  or  operator  means  any  poson 
who  owns,  leases,  operates,  controls  or 
supervises  a  stationary  source  subject  to 
this  part 

Part  70  or  71  permit  shall  have  the 
same  meaning  as  provided  under  part 
70  or  71  of  this  chapter,  provided  that 
it  shall  also  refer  to  a  permit  issued, 
renewed,  amended,  revised,  or  modified 
under  any  federal  permit  program 
promulgated  under  titie  V  of  the  Act 

Part  70  or  71  permit  application  shall 
mean  an  application  (including  any 
supplement  to  a  previously  submitted 
application)  that  is  submitted  by  the 
ovraer  or  operator  in  order  to  obtain  a 
part  70  or  71  permit 

Permitting  authority  shall  have  the 
same  meaning  as  provided  under  part 

70  (»  71  of  this  chiapter. 
Pollutant-specific  emissions  uidt 

means  an  emissions  uiut  considered 
separately  with  respect  to  each 
regulated  air  pollutant. 

Potential  to  emit  shall  have  the  same 
meaning  as  provided  luider  part  70  or 

71  of  this  chapter,  provided  that  it  shall 
be  applied  with  respect  to  an 


"emissions  unit"  as  defined  under  this 
part  in  addition  to  a  "stationary  source" 
as  provided  under  part  70  or  71  of  this 
chapter. 

Predictive  emission  monitoring 
system  (PEMS)  means  a  system  that  uns 
process  and  other  parameters  as  inputs 
to  a  computer  program  or  other  data 
reduction  system  to  produce  values  in 
terms  of  the  applicable  emission 
limitation  or  standard. 

Regulated  air  pollutant  shall  have  the 
same  meaning  as  provided  und^  part 
70  or  71  of  this  chapter. 

{M.2    AppHcabiMy. 

(a)  General  applicability.  Except  for 
backup  utility  units  that  are  exempt 
undn  paragraph  (bM2)  of  this  section, 
the  requirements  of  this  part  shall  apply 
to  a  pollutant-specific  emissions  unit  at 
a  major  source  that  is  required  to  obtain 
a  part  70  or  71  permit  if  the  unit  satisfies 
all  of  the  following  criteria: 

(1)  The  unit  is  subject  to  an  emission 
limitation  or  standard  for  the  applicable 
regulated  air  pollutant  (or  a  surrogate 
thereof),  other  than  an  emission 
limitation  or  standard  that  is  exempt 
und»  paragraph  (b)(1)  of  this  section; 

(2)  The  unit  uses  a  control  device  to 
achieve  compliance  with  any  such 
emission  limitation  or  standard;  and 

(3)  The  unit  has  potential  pre-control 
device  emissions  of  the  applicable 
regulated  air  pollutant  that  are  equal  to 
or  greater  than  100  percent  of  the 
amount,  in  tons  per  year,  required  for  a 
source  to  be  classified  as  a  major  source. 
For  purposes  of  this  paragraph, 
"potential  pre-control  device 
emissions"  shall  have  the  same  meaning 
as  "potential  to  emit."  as  defined  in 
§64.1.  except  that  emission  reductions 
achieved  by  the  applicable  control 
device  shall  not  be  taken  into  account 

(b)  Exemptions — .  (1)  Exempt 
emission  limitations  or  standards.  The 
requirements  of  this  part  shall  not  apply  . 
to  any  of  the  following  emission 
limitations  or  standards; 

(i)  Emission  limitations  or  standards 
proposed  by  the  Administrator  after 
November  15. 1990  pursuant  to  section 
111  or  112  of  the  Act. 

(ii)  Stratospheric  ozone  protection 
requirements  under  tide  VI  of  the  Act. 

(iii)  Acid  Rain  Program  requirements 
pursuant  to  sections  404.  405.  406, 
407(a),  407(b).  or  410  of  tiie  Act 

(iv)  Emission  limitations  or  standards 
or  other  applicable  requirements  that 
apply  solely  under  an  emissions  trading 
program  approved  or  promulgated  by 
the  Administrator  under  the  Act  that 
allows  for  trading  emissions  within  a 
source  or  between  sources. 
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(v)  An  emissions  cap  that  meets  the 
requirements  specified  in  §  70.4(b)(12) 
or  S  71.6(a)(13)(iu)  of  thi^  chapter. 

(vi)  Emission  limitations  or  standards 
for  which  a  part  70  or  71  permit 
specifies  a  continuous  compliance 
determination  method,  as  defined  in 
§  64.1.  The  exemp'ion  provided  in  this 
paragraph  (b)(1](v  )  ihall  not  apply  if 
the  applicable  c  ^^  niiance  method 
includes  an  assumt  a  control  device 
emission  reduction  factor  that  could  be 
affected  by  the  actual  operation  and 
maintenance  of  the  control  device  (such 
as  a  surface  coating  line  controlled  by 
an  incinerator  for  which  continuous 
compliance  is  determined  by  calculating 
emissions  on  the  basis  of  coating 
records  and  an  assimied  control  device 
efficiency  factor  based  on  an  initial 
performance  test:  in  this  example,  this 
part  would  apply  to  the  control  device 
and  capture  system,  but  not  to  the 
remaining  elements  of  the  coating  line, 
such  as  raw  material  usage). 

(2)  Exemption  for  bacKup  utility 
power  emistions  units.  The 
requirements  of  this  part  shall  not  apply 
to  a  utility  unit,  as  defined  m  §  72.2  of 
this  chapter,  that  is  municipally-owned 
if  the  owner  or  of>erator  provides 
documentation  in  a  part  70  or  71  permit 
application  that: 

(i)  The  uulity  unit  is  exempt  from  all 
monitoring  requirements  in  part  75 
(including  the  appendices  thereto)  of 
this  chapter, 

(ii)  The  utility  unit  is  operated  for  the 
sole  purpose  of  providing  electricity 
during  periods  of  peak  electrical 
demand  or  emergency  situations  and 
will  be  operated  consistent  with  that 
purpose  throughout  the  part  70  or  71 
permit  term.  The  owner  or  operator 
shall  provide  historical  operating  data 
and  relevant  contractual  obligations  to 
document  that  this  criterion  is  satisfied; 
and 

(iii)  The  actual  emissions  from  the 
utility  unit,  based  on  the  average  annual 
emissions  over  the  last  three  calendar 
years  of  operation  (or  such  shorter  time 
period  that  is  available  for  units  with 
fewer  than  three  years  of  operation)  are 
less  than  50  percent  of  the  amount  in 
tons  per  year  required  for  a  source  to  be 
classified  as  a  major  source  and  are 
expected  to  remain  so. 

9v^mI    HHinniinnQ  aewgn  cmMW. 

(a)  General  criteria.  To  provide  a 
reasonable  assurance  of  compliance 
with  timissioD  limitations  or  standards 
for  the  anticipated  range  of  operations  at 
a  poUutant-specitic  emissions  unit, 
monitoring  under  this  part  shall  meet 
the  following  general  criteria: 

(1)  The  owner  or  operator  shall  design 
the  monitoring  to  obtain  data  for  one  or 


more  indicators  of  emission  control 
performance  for  the  control  device,  any 
associated  capture  system  and,  if 
necessary  to  satisfy  paragraph  (a)(2)  of 
this  section,  processes  at  a  pollutant- 
specific  emissions  unit.  Indicators  of 
performance  may  include,  but  are  not 
lim'ited  to,  direct  or  predicted  emissions 
(including  visible  emissions  or  opacity), 
process  and  control  device  parameters 
that  affect  control  device  (and  capture 
system)  efficiency  or  emission  rates,  or 
recorded  findings  of  inspection  and 
maintenance  activities  conducted  by  the 
owner  or  operator. 

(2)  The  owner  or  operator  shall 
establish  an  appropriate  range(s)  or 
designated  condition(s)  for  tiie  selected 
indicator(s)  such  that  operation  within 
the  ranges  provides  a  reasonable 
assurance  of  ongoing  compliance  with 
emission  limitations  or  standards  for  the 
anticipated  range  of  operating 
conditions.  Such  range(s)  or 
condition(s)  shall  reflect  the  proper 
operation  and  maintenance  of  the 
control  device  (and  associated  capture 
system),  in  accordance  with  applicable 
design  properties,  for  minimizing 
emissions  over  the  anticipated  range  of 
operating  conditions  at  least  to  the  level 
required  to  achieve  compliance  with  the 
applicable  requirements.  The  reasonable 
assurance  of  compliance  will  be 
assessed  by  maintaining  performance 
within  the  indicator  range(s)  or 
designated  condition(s).  The  ranges 
shall  be  established  in  accordance  with 
the  design  and  performance 
requirements  in  this  section  and 
documented  in  accordance  with  the 
requirements  in  §  64.4.  If  necessary  to 
assure  that  the  control  device  and 
associated  capture  system  can  satisfy 
this  criterion,  the  owner  or  operator 
shall  monitor  appropriate  process 
operational  parameters  (such  as  total 
throughput  where  necessary  to  stay 
within  the  rated  capacity  for  a  control 
device).  In  addition,  unless  specifically 
stated  otherwise  by  an  applicable 
requirement,  the  owner  or  operator  shall 
monitor  indicators  to  detect  any  bypass 
of  the  control  device  (or  capture  system) 
to  the  atmosphere,  if  such  bypass  can 
occur  based  on  the  design  of  the 
pollutant-specific  emissions  unit 

(3)  The  design  of  indicator  ranges  or 
designated  conditions  may  be: 

(i)  Based  on  a  single  maximum  or 
minimum  value  if  appropriate  (e.g., 
maintaining  condenser  temperatures  a 
certain  number  of  degrees  below  the 
condensation  temperature  of  the 
applicable  compound(s)  being 
processed)  or  at  multiple  levels  that  are 
relevant  to  distincUy  different  operating 
conditions  (e.g.,  high  versus  low  load 
levels). 


(ii)  Expressed  as  a  function  of  process 
variables  (e.g.,  an  indicator  range 
expressed  as  minimum  to  maximum 
pressure  drop  across  a  venturi  throat  in 
a  particulate  control  scrubber). 

(iii)  Expressed  as  maintaining  the 
applicable  parameter  in  a  particular 
operational  status  or  designated 
condition  (e.g.,  position  of  a  dampOT 
controlling  gas  flow  to  the  atmosphere 
through  a  by-pass  duct). 

(iv)  Established  as  interdependent 
between  more  than  one  indicator. 

(b)  Performance  criteria.  The  owner  or 
operator  shall  design  the  monitoring  to 
meet  the  following  performance  criteria: 

(ij  Specifications  that  provide  for 
obtaining  data  that  are  representative  of 
the  emissions  or  parameters  being 
monitored  (such  as  detector  location 
and  installation  specifications,  if 
applicable). 

(2)  For  new  or  modified  monitoring 
equipment,  verification  procedures  to 
confirm  the  operational  status  of  the 
monitoring  prior  to  the  date  by  which 
the  owner  or  operator  must  conduct 
monitoring  under  this  part  as  specified 
in  §  64. 7(a).  The  owner  or  operator  shall 
consider  the  monitoring  equipment 
manufacturer's  requirements  or 
recommendations  for  installation, 
calibration,  and  start-up  operation. 

(3)  Qualify  assurance  and  control 
practices  that  are  adequate  to  ensure  the 
continuing  validity  of  the  data.  The 
owner  or  operator  shall  consider 
nianu£Bcturer  recommendations  or 
requirements  applicable  to  the 
monitoring  in  developing  appropriate 
qualify  assurance  and  control  practices. 

(4)  Specifications  for  the  frequency  of 
conducting  the  monitoring,  the  data 
collection  procedures  that  will  be  used 
(e.g.,  computerized  data  acquisition  and 
handling,  alarm  sensor,  or  manual  log 
entries  based  on  gauge  readings),  and,  if 
applicable,  the  period  over  which 
discrete  data  points  will  be  averaged  for 
the  purpose  of  determining  whether  an 
excursion  or  exceedance  has  occurred. 

(i)  At  a  minimum,  the  owner  or 
operator  shall  design  the  period  over 
which  data  are  obtained  and,  if 
applicable,  averaged  consistent  with  the 
characteristics  and  typical  variabilify  of 
the  pollutant-specific  emissions  unit 
(including  the  control  device  and 
associated  capture  system).  Such 
interval.<>  shall  be  commensurate  with 
the  time  period  over  which  a  change  in 
control  device  performance  that  would 
require  actions  by  owner  or  operator  to 
return  operations  within  normal  ranges 
or  designated  conditions  is  likely  to  be 
observed. 

(ii)  For  all  pollutant-specific 
emissions  units  with  the  potential  to 
emit,  calculated  including  the  e£EBCt  of 
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control  devices,  the  applicable  regulated 
air  pollutant  in  an  amount  equal  to  or 
greater  than  100  percent  of  the  amount, 
in  tons  per  year,  required  for  a  source 
to  be  classified  as  a  major  source,  for 
each  parameter  monitored,  the  owner  or 
operator  shall  collect  four  or  more  data 
values  equally  spaced  over  each  hour 
and  average  the  values,  as  applicable, 
over  the  applicable  averaging  period  as 
determined  in  accordance  with 
paragraph  (b)(4Ki)  of  this  section.  The 
permitting  authority  may  approve  a 
reduced  data  collection  frequency,  if 
appropriate,  based  on  information 
presented  by  the  owner  or  operator 
concerning  the  data  collection 
mechanisms  available  for  a  particular 
parameter  for  the  particular  pollutant- 
specific  emissions  unit  (e.g.,  integrated 
raw  material  or  fuel  analysis  data, 
noninstrumental  measurement  of  waste 
feed  rate  or  visible  emissions,  use  of  a 
portable  analyzer  or  an  alarm  sensor). 

(iii)  For  other  pollutant-specific 
emissions  units,  the  frequency  of  data 
collection  may  be  less  than  the 
frequency  specified  in  paragraph 
Cb)(4)(ii)  of  this  section  but  the 
monitoring  shall  include  some  data 
collection  at  least  once  per  24-hour 
period  (e.g.,  a  daily  inspection  of  a 
carbon  adsorber  operation  in 
conjunction  with  a  weekly  or  monthly 
check  of  emissions  with  a  portable 
analyzer). 

(cj£va7uation /actors.  In  designing 
monitoring  to  meet  the  requirements  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  owner  or  operator  shall  take  into 
account  site-specific  factors  including 
the  applicabilify  of  existing  monitoring 
equipment  and  procedures,  the  ability 
of  the  monitoring  to  account  for  process 
and  control  device  operational 
variability,  the  reliability  and  latitude 
built  into  the  control  technology,  and 
the  level  of  actual  emissions  relative  to 
the  compliance  limitation. 

(d)  Special  criteria  for  the  use  of 
continuous  emission,  opacity  or 
predictive  monitoring  systems.  (1)  If  a 
continuous  emission  monitoring  system 
(CEMS),  continuous  opacify  monitoring 
system  (COMS)  or  predictive  emission 
monitoring  system  (PEMS)  is  required 
pursuant  to  other  authorify  under  the 
Act  or  state  or  local  law,  the  owner  or 
operator  shall  use  such  system  to  satisfy 
the  requirements  of  this  part. 

(2)  The  use  of  a  CEMS,  COMS,  or 
P^S  that  satisfies  any  of  the  following 
monitoring  requirements  shall  be 
deemed  to  satisfy  the  general  design 
criteria  in  paragraphs  (a)  and  (b)  of  this 
section,  provided  that  a  COMS  may  be 
subject  to  the  criteria  fo^  establishing 
indicator  ranges  under  paragraph  (a)  of 
this  section: 


(i)  Section  51.214  and  appendix  P  of 
part  51  of  this  chapter; 

(ii)  Section  60.13  and  appendix  B  of 
part  60  of  this  chapter; 

(iii)  Section  63.8  and  any  applicable 
performance  specifications  required 
pursuant  to  the  applicable  subpart  of 
part  63  of  this  chapter; 

(iv)  Part  75  of  this  chapter; 

(v)  Subpart  H  and  appendix  DC  of  part 
266  of  this  chapter;  or 

(vi)  If  an  applicable  requirement  does 
not  otherwise  require  compliance  with 
the  requirements  listed  in  the  preceding 
paragraphs  (d)(2](i]  through  (v)  of  this 
section,  comparable  requirements  and 
specifications  established  by  the 
permitting  authorify. 

(3)  The  owner  or  operator  shall  design 
the  monitoring  system  subject  to  this 
paragraph  (d)  to: 

(i)  Allow  for  reporting  of  exceedances 
(or  excursions  if  applicable  to  a  COMS 
used  to  assure  compliance  with  a 
particulate  matter  standard),  consistent 
with  any  period  for  reporting  of 
exceedances  in  an  underlying 
requirement.  If  an  imderlying 
requirement  does  not  contain  a 
provision  for  establishing  an  averaging 
period  for  the  reporting  of  exceedances 
or  excursions,  the  criteria  used  to 
develop  an  averaging  period  in  (b)(4)  of 
this  section  shall  apply;  and 

(ii)  Provide  an  indicator  range 
consistent  with  paragraph  (a)  of  this 
section  for  a  COMS  used  to  assure 
compliance  with  a  particulate  matter 
standard.  If  an  opacity  standard  applies 
to  the  pollutant-specific  emissions  unit, 
such  limit  may  be  used  as  the 
appropriate  indicator  range  unless  the 
opacify  limit  fails  to  meet  the  criteria  in 
paragraph  (a)  of  this  section  after 
considering  the  type  of  control  device 
and  other  site-specific  &ctors  applicable 
to  the  pollutant-specific  emissions  unit. 

f64.4   Submittal  requirements. 

(a)  The  owner  or  operator  shall  submit 
to  the  permitting  authorify  monitoring 
that  satisfies  the  design  requirements  in 
§64.3.  The  submission  shall  include  the 
following  information: 

(1)  The  indicators  to  be  monitored  to 
satisfy  §§64.3(a)(l)-(2); 

(2)  The  ranges  or  designated 
conditions  for  such  indicators,  or  the 
process  by  which  such  indicator  ranges 
or  designated  conditions  shall  be 
established; 

(3)  The  performance  criteria  for  the 
monitoring  to  satisfy  §  64.3(b);  and 

(4)  If  applicable,  the  indicator  ranges 
and  performance  criteria  for  a  CEMS, 
COMS  or  PEMS  pursuant  to  §  64.3(d). 

(b)  As  part  of  tne  information 
submitted,  the  owner  or  operator  shall 
submit  a  justification  for  the  proposed 


elements  of  the  monitoring.  If  the 
performance  specifications  proposed  to 
satisfy  §  64.3(b)(2)  or  (3)  include 
difiierences  finm  manu&cttuer 
recommendations,  the  owner  or 
operator  shall  explain  the  reasons  for 
the  difi'erences  between  the 
requirements  proposed  by  the  owner  or 
operator  and  the  manufacturer's 
recommendations  or  requirements.  The 
owner  or  operator  also  shall  submit  any 
data  supporting  the  justification,  and 
may  refer  to  generally  available  sources 
of  information  used  to  support  the 
justification  (such  as  generally  available 
air  pollution  engineering  manuals,  or 
EPA  or  permitting  authority 
publications  on  appropriate  monitoring 
for  various  types  of  control  devices  or 
capture  systems).  To  justify  the 
appropriateness  of  the  monitoring 
elements  proposed,  the  owner  or 
operator  may  rely  in  part  on  existing 
applicable  requirements  that  establish 
the  monitoring  for  the  applicable 
pollutant-specific  emissions  unit  or  a 
similar  unit.  If  an  owner  or  operator 
relies  on  presumptively  acceptable 
monitoring,  no  further  justification  for 
the  appropriateness  of  that  monitoring 
should  be  necessary  other  than  an 
explanation  of  the  applicabilify  of  such 
monitoring  to  the  unit  in  question, 
unless  data  or  information  is  brought 
forward  to  rebut  the  assumption. 
Presumptively  acceptable  monitoring 
includes: 

(1)  Presumptively  acceptable  or 
required  monitoring  approaches, 
established  by  the  permitting  authorify 
in  a  rule  that  constitutes  part  of  the 
applicable  implementation  plan 
required  pursuant  to  tiUe  I  of  the  Act, 
that  are  designed  to  achieve  compliance 
with  this  part  for  particular  pollutant- 
specific  emissions  units; 

(2)  Continuous  emission,  opacify  or 
predictive  emission  monitoring  systems 
that  satisfy  applicable  monitoring 
requirements  and  performance 
specifications  as  specified  in  §  64.3(d); 

(3)  Excepted  or  alternative  monitoring 
methods  allowed  or  approved  pursuant 
to  part  75  of  this  chapter; 

{4]  Monitoring  included  for  standards 
exempt  from  this  part  pursuant  to 
§64.2(b)(l)(i)  or  (vi)  to  the  extent  such 
monitoring  is  applicable  to  the 
performance  of  the  control  device  (and 
associated  capture  system)  for  the 
pollutant-specific  emissions  unit;  and 

(5)  Presumptively  acceptable 
monitoring  identified  in  guidance  by 
EPA.  Such  guidance  will  address  the 
requirements  under  §§  64.4(a).  (b).  and 

(c)  to  the  extent  practicable. 

(c)(1)  Except  as  provided  in  i>aragraph 

(d)  of  this  section,  the  owner  or  operator 
shall  submit  control  device  (and  process 
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and  capture  system,  if  applicable) 
operating  parameter  data  obtained 
during  the  conduct  of  the  applicable 
compliance  or  performance  test 
conducted  under  conditions  specified 
by  the  applicable  rule.  If  the  applicable 
rule  does  not  specify  testing  conditions 
or  only  partially  specifies  test 
conditions,  the  performance  test 
generally  shall  be  conducted  under 
conditions  representative  of  maximum 
emissions  potential  under  anticipated 
operating  conditions  at  the  pollutant- 
specific  emissions  unit  Such  data  may 
be  supplemented,  if  desired,  by 
engineering  assessments  and 
manufacturw's  recommendations  to 
justify  the  indicator  ranges  (or,  if 
applicable,  the  procedures  for 
establishing  such  indicator  ranges). 
Emission  testing^  is  not  required  to  be 
conducted  over  the  entire  indicator 
range  or  range  of  potential  emissions. 

(2)  The  owner  or  operator  must 
document  that  no  changes  to  the 
pollutant-specific  emissions  unit, 
including  the  control  device  and 
capture  system,  have  taken  place  that 
could  result  in  a  significant  change  in 
the  control  system  performance  or  the 
selected  ranges  or  designated  conditions 
for  the  indicators  to  be  monitored  since 
the  performance  or  compliance  tests 
were  conducted. 

(d)  If  existing  data  from  unit-specific 
compliance  or  performance  testing 
specified  in  paragraph  (c)  of  this  section 
are  not  available,  the  owner  or  operator 

(1)  Shall  submit  a  test  plan  and 
schedule  for  obtaining  such  data  in 
accordance  with  paragraph  (e)  of  this 
section:  or 

(2)  May  submit  indicator  ranges  (or 
procedures  for  establishing  indicator 
ranges)  that  rely  on  engineering 
assessments  and  other  data,  provided 
that  the  owner  or  operator  demonstrates 
that  factors  specific  to  the  type  of 
monitoring,  control  device,  or  pollutant- 
specific  emissions  unit  make 
compliance  or  performance  testing 
unnecessary  to  establish  indicator 
ranges  at  levels  that  satisfy  the  criteria 
in  §  64.3(a). 

(e)  If  the  monitoring  submitted  by  the 
owner  or  operator  requires  installation, 
testing,  or  other  necessary  activities 
prior  to  use  of  the  monitoring  for 
purposes  of  this  part,  the  owner  or 
operator  shall  include  an 
implementation  plan  and  schedule  for 
installing,  testing  and  performing  any 
other  appropriate  activities  prior  to  use 
of  the  monitoring.  The  implementation 
plan  and  schedule  shall  provide  for  use 
of  the  monitoring  as  expeditiously  as 
practicable  after  approval  of  the 
jnonitoring  in  the  piart  70  or  71  permit 
pursuant  to  §  64.6,  but  in  no  case  shall 


the  schedule  for  completing  installation 
and  beginning  operation  of  the 
monitoring  exceed  180  days  after 
approval  of  the  permit 

(f)  If  a  control  device  is  common  to 
more  than  one  pollutant-specific 
emissions  unit,  the  owner  or  operator 
may  submit  monitoring  for  the  control 
device  and  identify  the  pollutant- 
specific  emissions  units  affected  and 
any  process  or  associated  capture  device 
conditions  that  must  be  maintained  or 
monitored  in  accordance  with  §  64.3(a) 
rather  than  submit  separate  monitoring 
for  each  pollutant-specific  emissions 
unit 

(g)  If  a  single  pollutant-specific 
emissions  unit  is  controlled  by  more 
than  one  control  device  similar  in 
design  and  operation,  the  owner  or 
operator  may  submit  monitoring  that 
applies  to  all  the  control  devices  and 
identify  the  control  devices  affected  and 
any  process  or  associated  capture  device 
conditions  that  must  be  maintained  or 
monitored  in  accordance  with  §  64.3(a) 
rather  than  submit  a  separate 
description  of  monitoring  for  each 
control  device. 


164^    OewMnes  for  sutxnmals. 

(a)  Lar'ge  pollutant-specific  emissions 
units.  For  all  pollutant-specific 
emissions  units  with  the  potential  to 
emit  (taking  into  account  control 
devices  to  the  extent  appropriate  under 
the  definition  of  this  term  in  §  64.1)  the 
applicable  regulated  air  pollutant  in  an 
amount  equal  to  or  greater  than  100 
percent  of  the  amount,  in  tons  per  year, 
required  for  a  source  to  be  classified  as 
a  major  source,  the  owner  or  operator 
shall  submit  the  information  required 
under  §  64.4  at  the  following  times: 

(1)  On  or  after  April  20, 1998,  the 
ov«mer  or  operator  shall  submit 
information  as  part  of  an  application  for 
an  initial  part  70  or  71  permit  if,  by  that 
date,  the  application  either: 

(i)  Has  not  been  filed;  or 
(ii)  Has  not  yet  been  determined  to  be 
complete  by  the  permitting  authorify. 

(2)  On  or  after  April  20.  1998,  the 
owner  or  operator  shall  submit 
information  as  part  of  an  application  for 
a  significant  permit  revision  under  part 
70  or  71  of  this  chapter,  but  only  with 
respect  to  those  pollutant-specific 
emissions  units  for  which  the  proposed 
permit  revision  is  applicable. 

(3)  The  owner  or  operator  shall 
submit  any  information  not  submitted 
under  the  deadlines  set  forth  in 
paragraphs  (a)(1)  and  (2)  of  this  section 
as  part  of  the  application  for  the  renewal 
of  a  part  70  or  71  permit. 

(b)  Other  pollutant-specific  emissions 
units.  For  all  other  pollutant-specific 
emissions  units  subject  to  this  part  and 


not  subject  to  §  64.5(a),  the  owner  or 
operator  shall  submit  the  information 
required  imder  §  64.4  as  part  of  an 
application  for  a  renewal  of  a  part  70  or 
71  permit. 

(c)  The  effective  date  for  the 
requirement  to  submit  information 
under  §  64.4  shall  be  as  specified 
pursuant  to  paragraphs  (a)-(b)  of  this 
section  and  a  permit  reopening  to 
require  the  submittal  of  information 
under  this  section  shall  not  be  required 
pursuant  to  §  70.7(f)(l)(i)  of  this  chapter, 
provided,  however,  that,  if  a  part  70  or 
71  permit  is  reopened  for  cause  by  EPA 
or  Uie  permitting  authority  pursuant  to 

§  70.7(f)(l)(iii)  or  (iv),  or  §  71.7(0  or  (g). 
the  applicable  agency  may  require  the 
submittal  of  information  under  this 
section  for  those  pollutant-specific 
emissions  units  that  are  subject  to  this 
part  and  that  are  affected  by  the  permit 
reopening. 

(d)  Prior  to  approval  of  monitoring 
that  satisfies  this  part,  the  owner  or 
operator  is  subject  to  the  requirements 
of§70.6(a)(3)(i)(B). 

f  64.6    Approval  of  monnortng. 

(a)  Based  on  an  application  that 
includes  the  information  submitted  in 
accordance  with  §64.5.  the  permitting 
authority  shall  act  to  approve  the 
monitoring  submitted  by  the  owner  or 
operator  by  confirming  that  the 
monitoring  satisfies  the  requirements  in 
§64.3. 

(b)  In  approving  monitoring  under 
this  section,  the  permitting  authority 
may  condition  the  approval  on  the 
owner  or  operator  collecting  additional 
data  on  the  indicators  to  be  monitored 
for  a  pollutant-specific  emissions  unit, 
including  required  compliance  or 
performance  testing,  to  confirm  the 
abilify  of  the  monitoring  to  provide  data 
that  are  sufficient  to  satisfy  the 
requirements  of  this  part  and  to  confirm 
the  appropriateness  of  an  indicator 
range(8)  or  designated  condition(s) 
proposed  to  satisfy  §  64.3(a)(2)  and  (3) 
and  consistent  with  the  schedule  in 

§  64.4(e). 

(c)  If  the  permitting  authority 
approves  the  proposed  monitoring,  the 
permitting  authority  shall  establish  one 
or  more  permit  terms  or  conditions  that 
specify  the  required  monitoring  in 
accordance  with  §  70.6(a)(3)(i)  of  this 
chapter.  At  a  minimum,  the  permit  shall 
specify: 

(1)  The  approved  monitoring 
approach  that  includes  all  of  the 
following: 

(i)  The  indicator(s)  to  be  monitored 
(such  as  temperature,  pressure  drop, 
emissions,  or  similar  parameter); 

(ii)  The  means  or  device  to  be  used  to 
measure  the  indicator(s)  (such  as 
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temperature  measurement  device,  visual 
observation,  or  CEMS);  and 

(iii)  The  performance  requirements 
established  to  satisfy  §  64.3(b)  or  (d),  as 
applicable. 

C2)  The  means  by  which  the  owner  or 
operator  will  define  an  exceedance  or 
excursion  for  purposes  of  responding  to 
and  reporting  exceedances  or  excursions 
under  §§  64.7  and  64.8  of  this  part.  The 
permit  shall  specify  the  level  at  which 
an  excursion  or  exceedance  will  be 
deemed  to  occur,  including  the 
appropriate  averaging  period  associated 
with  such  exceedance  or  excursion.  For 
defining  an  excursion  from  an  indicator 
range  or  designated  condition,  the 
permit  may  either  include  the  specific 
value(s)  or  condition(s)  at  which  an 
excursion  shall  occiu',  or  the  specific 
procedures  that  will  be  used  to  establish 
that  value  or  condition.  If  the  latter,  the 
permit  shall  specify  appropriate  notice 
procedures  for  the  owner  or  operator  to 
notify  the  permitting  authority  upon  any 
establishment  or  reestablishment  of  the 
value. 

(3)  The  obligation  to  conduct  the   - 
monitoring  and  fulfill  the  other 
obligations  specified  in  §§64.7  through 
64.9  of  this  part. 

(4)  If  appropriate,  a  minimum  data 
availability  requirement  for  valid  data 
collection  for  each  averaging  period, 
and,  if  appropriate,  a  minimum  data 
availabilify  requirement  for  the 
averaging  periods  in  a  reporting  period. 

(d)  If  the  monitoring  proposed  by  the 
ov<nier  or  operator  requires  installation, 
testing  or  final  verification  of 
operational  status,  the  part  70  or  71 
permit  shall  include  an  enforceable 
schedule  with  appropriate  milestones 
for  completing  such  installation,  testing, 
or  final  verification  consistent  with  the 
reouirements  in  §  64.4(e). 

(e)  If  the  permitting  authorify 
disapproves  the  proposed  monitoring, 
the  following  applies: 

(1)  The  draft  or  final  permit  shall 
include,  at  a  minimum,  monitoring  that 
satisfies  the  requirements  of 
§70.6(a)(3)(i)(B); 

(2)  The  permitting  authorify  shall 
include  in  the  draft  or  final  permit  a 
compliance  schedule  for  the  source 
owner 4o  submit  monitoring  that 
satisfies  §§  64.3  and  64.4,  but  in  no  case 
shall  the  owner  or  operator  submit 
revised  monitoring  more  than  180  days 
from  the  date  of  issuance  of  the  draft  or 
final  permit;  and 

(3)  If  the  source  owner  or  operator 
does  not  submit  the  monitoring  in 
accordance  with  the  compliance 
schedule  as  required  in  paragraph  (e)(2) 
of  this  section  or  if  the  permitting 
authorify  disapproves  the  monitoring 
submitted,  the  source  owner  or  operator 


shall  be  deemed  not  in  compliance  with 
part  64,  unless  the  source  owner  or 
operator  successfully  challenges  the 
disapproval. 

1 64.7    Operation  of  approved  monitoring. 

(a)  Commencement  of  operation.  The 
owner  or  operator  shall  conduct  the 
monitoring  required  under  this  part 
upon  issuance  of  a  part  70  or  71  permit 
that  includes  such  monitoring,  or  by 
such  later  date  specified  in  the  permit 
pureiiant  to  §  64.6(d). 

(b)  Proper  maintenance.  At  all  times, 
the  owner  or  operator  shall  maintain  the 
monitoring,  including  but  not  limited 
to,  maintaining  necessary  parts  for 
routine  repairs  of  the  monitoring 
equipment. 

(c)  Continued  operation.  Except  for,  as 
applicable,  monitoring  malfunctions, 
associated  repairs,  and  required  quality 
assurance  or  control  activities 
(including,  as  applicable,  calibration 
checks  and  required  zero  and  span 
adjustments),  the  owner  or  operator 
shall  conduct  all  monitoring  in 
continuous  operation  (or  shall  collect 
data  at  all  required  intervals)  at  all  times 
that  the  pollutant-specific  emissions 
unit  is  operating.  Data  recorded  during 
monitoring  malfunctions,  associated 
repairs,  and  required  quality  assurance 
or  control  activities  shall  not  be  used  for 
purposes  of  this  part,  including  data 
averages  and  calculations,  or  fulfilling  a 
minimum  data  availability  requirement, 
if  applicable.  The  owner  or  operator 
shall  use  all  the  data  collected  during  all 
other  periods  in  assessing  the  operation 
of  the  control  device  and  associated 
control  system.  A  monitoring 
malfunction  is  any  sudden,  infrequent, 
not  reasonably  preventable  failure  of  the 
monitoring  to  provide  valid  data. 
Monitoring  failures  that  are  caused  in 
part  by  poor  maintenance  or  careless 
operation  are  not  malfunctions. 

(d)  Response  to  excursions  or 
exceedances.  (1)  Upon  detecting  an 
excursion  or  exceedance,  the  owner  or 
operator  shall  restore  operation  of  the 
pollutant-specific  emissions  unit 
(including  the  control  device  and 
associated  capture  system)  to  its  normal 
or  usual  manner  of  operation  as 
expeditiously  as  practicable  in 
accordance  with  good  air  pollution 
control  practices  for  minimizing 
emissions.  The  response  shall  include 
minimizing  the  period  of  any  startup, 
shutdown  or  malfunction  and  taking 
any  necessary  corrective  actions  to 
restore  normal  operation  and  prevent 
the  likely  recurrence  of  the  cause  of  an 
excursion  or  exceedance  (other  than 
those  caused  by  excused  startup  or 
shutdown  conditions).  Such  actions 
may  include  initial  inspection  and 


evaluation,  recording  that  operations 
returned  to  normal  without  operator 
action  (such  as  through  response  by  a 
computerized  distribution  control 
system),  or  any  necessary  follow-up 
actions  to  return  operation  to  within  the 
indicator  range,  designated  condition,  or 
below  the  applicable  emission 
limitation  or  standard,  as  applicable. 

(2)  Determination  of  whether  the 
owner  or  operator  has  used  acceptable 
procediues  in  response  to  an  excursion 
or  exceedance  will  be  based  on 
information  available,  which  may 
include  but  is  not  limited  to,  monitoring 
results,  review  of  operation  and 
maintenance  procedures  and  records, 
and  inspection  of  the  control  device, 
associated  capture  system,  and  the 
process. 

(e)  Documentation  of  need  for 
improved  monitoring.  After  approval  of 
monitoring  imder  this  part,  if  the  owner 
or  operator  identifies  a  Eailure  to  achieve 
compliance  with  an  emission  limitation 
or  standard  for  which  the  approved 
monitoring  did  not  provide  an 
indication  of  an  excursion  or 
exceedance  while  providing  valid  data, 
or  the  residts  of  compliance  or 
performance  testing  document  a  need  to 
modify  the  existing  indicator  ranges  or 
designated  conditions,  the  owner  or 
operator  shall  promptiy  notify  the 
permitting  authorify  and,  if  necessary, 
submit  a  proposed  modification  to  the 
part  70  or  71  permit  to  address  the 
necessary  monitoring  changes.  Such  a, 
modification  may  include,  but  is  not 
limited  to,  reestablishing  indicator 
ran^bs  or  designated  conditions, 
modifying  the  frequency  of  conducting 
monitoring  and  collecting  data,  or  the 
monitoring  of  additional  parameters. 

§64.8    Quality  improvenfient  plan  (QIP) 
requirements. 

(a)  Based  on  the  results  of  a 
determination  made  under  §64. 7(dH2), 
the  Administrator  or  the  permitting 
authorify  may  require  the  owner  or 
operator  to  develop  and  implement  a 
QIP.  Consistent  ^ith  §  64.6(c)(3),  the 
part  70  or  71  permit  may  specify  an 
appropriate  threshold,  such  as  an 
accumulation  of  exceedances  or 
excursions  exceeding  5  percent  duration 
of  a  pollutant-specific  emissions  unit's 
operating  time  for  a  reporting  period,  for 
requiring  the  implementation  of  a  QIP. 
The  threshold  may  be  set  at  a  higher  or 
lower  percent  or  may  rely  on  other 
criteria  for  purposes  of  indicating 
whether  a  pollutant-specific  emissions 
unit  is  being  maintained  and  operated 
in  a  manner  consistent  with  good  air 
pollution  control  practices. 

(b)  Elements  of  a  QIP: 
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(1)  The  ovmer  or  operator  shall 
maintain  a  written  QIP.  if  required,  and 
have  it  available  for  inspection. 

(2)  The  plan  initially  shall  include 
procedures  for  evaluating  the  control 
performance  problems  and,  based  on  the 
results  of  the  evaluation  procedures,  the 
owner  or  operator  shall  modify  the  plan 
to  include  procedures  for  conducting 
one  or  more  of  the  following  action^  as 
appropriate: 

(i)  Improved  preventive  maintenance 
practices. 

(ii)  Process  operation  changes. 

(ill)  Appropriate  improvements  to 
control  methods. 

(iv)  Other  steps  appropriate  to  correct 
ccmtrol  performance. 

(v)  More  frequent  or  improved 
monitoring  (only  in  conjunction  with 
one  or  more  steps  under  paragraphs 
(b)(2)(i)  through  (iv)  of  this  section). 

(c)  If  a  QIP  is  required,  the  owner  or 
operator  shall  develop  and  implement  a 
QIP  as  expeditiously  as  practicable  and 
shall  notify  the  permitting  authority  if 
the  period  for  completing  the 
improvements  contained  in  the  QIP 
exceeds  180  days  from  the  date  on 
which  the  need  to  implement  the  Q^ 
was  determined. 

(d)  Following  implementation  of  a 
QIP,  upon  any  subsequent 
determination  pursuant  to  §64.7(dK2) 
the  Administrator  or  the  permitting 
authority  may  require  that  an  owner  or 
operator  make  reasonable  changes  to  the 
QIP  if  the  QIP  is  found  to  have: 

(1)  Failed  to  address  the  cause  of  the 
control  device  performance  problems;  or 

(2)  Failed  to  provide  adequate 
procedures  for  correcting  control  device 
performance  problems  as  expeditiously 
as  practicable  in  accordance  with  good 
air  pollution  control  practices  for 
minimizing  emissions. 

(e)  Implementation  of  a  QIP  shall  not 
excuse  the  owner  or  operator  of  a  source 
from  compliance  with  any  existing 
emission  limitation  or  standard,  or  any 
existing  monitoring,  testing,  reporting  or 
recordkeeping  requirement  that  may 
apply  under  federal,  state,  or  local  law. 
or  any  other  applicable  requirements 
under  the  Act 
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(a)  Genera]  reporting  requirements.  (1) 
On  and  after  the  date  specified  in 
§  64.7(a)  by  which  the  owner  or  operator 
must  use  monitoring  that  meets  the 
requirements  of  this  fwrt.  the  owner  or 
operator  shall  submit  monitoring  reports 
to  the  permitting  authority  in 
accordance  with  §  70.6(a)(3](iii)  of  this 
chapter. 

(2)  A  report  for  monitoring  under  this 
part  shall  include,  at  a  minimum,  the 


information  required  under 

§  70.6(a)(3Kiii)  of  this  chapter  and  the 

following  information,  as  applicable: 

(i)  Summary  information  on  the 
number,  duration  and  cause  (including 
unknown  cause,  if  applicable)  of 
excursions  or  exceedances,  as 
applicable,  and  the  corrective  actions 
taken; 

(ii)  Summary  information  on  the 
number,  duration  and  cause  (including 
unknown  cause,  if  applicable)  for 
monitor  downtime  incidents  (other  than 
downtime  associated  with  SEero  and 
span  or  other  daily  calibration  checks,  if 
applicable);  and 

Uii)  A  description  of  the  actions  taken 
to  implement  a  QIP  during  the  reporting 
pwiod  as  specified  in  §  64.8.  Upon 
completion  of  a  QIP,  the  owner  or 
operator  shall  include  in  the  next 
summary  report  documentation  that  the 
implementation  of  the  plan  has  been 
completed  and  reduced  the  likelihood 
of  similar  levels  of  excursions  or 
exceedances  occurring. 

(b)  General  recordkeeping 
requirements.  (1)  The  owner  or  operator 
shall  comply  with  the  recordkeeping 
requirements  specified  in  §  70.6(a)(3Kii) 
of  this  chapter.  The  owner  or  operator 
shall  maintain  records  of  monitoring 
data,  monitor  performance  data, 
corrective  actions  taken,  any  written 
quality  improvement  plan  required 
pursuant  to  §  64.8  and  any  activities 
undertaken  to  implement  a  quality 
improvement  plan,  and  other 
supporting  information  required  to  be 
maintained  under  this  part  (such  as  data 
used  to  document  the  adequacy  of 
monitoring,  or  records  of  monitoring 
maintenance  or  corrective  actions). 

(2)  hutead  of  paper  records,  the 
owner  or  operator  may  maintain  records 
on  alternative  media,  such  as  microfilm, 
computer  files,  magnetic  tape  disks,  or 
microfiche,  provided  that  the  use  of 
such  alternative  media  allows  for 
expeditious  inspection  and  review,  and 
does  not  conflict  with  other  applicable 
recordkeeping  requirements. 


§64.10 

(a)  Nothing  in  this  part  shall: 
(1)  Excuse  the  owner  or  operator  of  a 
source  from  compliance  with  any 
existing  emission  limitation  or  standard, 
or  any  existing  monitoring,  testing, 
reporting  or  recordkeeping  requirement 
that  may  apply  under  federal,  state,  or 
local  law,  or  any  other  applicable 
requirements  under  the  Act.  The 
requirements  of  this  part  shall  not  be 
used  to  justify  the  approval  of 
monitoring  less  stringent  than  the 
monitoring  which  is  required  under 
separate  legal  authority  and  are  not 
intended  to  establish  minim^im 


requirements  for  the  purpose  of 
determining  the  monitoring  to  he 
imposed  under  separate  authority  under 
the  Act.  including  monitoring  in 
permits  issued  pursuant  to  title  I  of  the 
Act.  The  purpose  of  this  part  is  to 
require,  as  part  of  the  issuance  of  a 
permit  under  tide  V  of  the  Act. 
improved  or  new  monitoring  at  those 
emissions  units  where  monitoring 
requirements  do  not  exist  or  are 
inadequate  to  meet  the  requirements  of 
this  part. 

(2)  Restrict  or  abrt>gate  the  authority 
of  the  Administrator  or  the  permitting 
authority  to  impose  additional  or  more 
stringent  monitoring,  recordkeeping, 
testing,  or  reporting  requirements  on 
any  owner  or  operator  of  a  source  under 
any  provision  of  the  Act,  including  but 
not  limited  to  sections  1 14(a)(1)  and 
504(b),  or  state  law,  as  applicable. 

(3)  Restrict  or  abrogate  the  authority 
of  the  Administrator  or  permitting 
authority  to  take  any  enforcement  action 
under  the  Act  for  any  violation  of  an 
applicable  requirement  or  of  any  person 
to  tflke  action  under  section  304  of  the 
Act. 

PART  70— STATE  OPERATING  PERMIT 
PROGRAMS 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Aathority:  42  U.S.C  7401.  tt  teq. 

2.  Section  70.6  is  amended  by  revising 
paragraphs  (aXSKiKA)  and  (c)(5Kiii)  and 
(c)(5Miv),  and  by  removing  (c)(5Hv)  to 
read  as  follows: 

{70.6    Peiinll  oontant. 

'  •         •         •         •        • 

(3)*   •  • 

(i)*  '  • 

(A)  All  monitoring  and  analysis 
procedures  or  test  methods  required 
under  applicable  monitoring  and  testing 
requirements,  including  part  64  of  this 
chapter  and  any  other  procedures  and 
methods  that  may  be  promulgated 
pursuant  to  sections  114(aK3)  or  504(b) 
of  the  Act  If  more  than  one  monitoring 
or  testing  reqmrement  applies,  the 
permit  may  specify  a  streamlined  set  of 
monitoring  or  testing  provisions 
provided  the  specified  monitoring  or 
testing  is  adequate  to  assure  compliance 
at  least  to  the  same  extent  as  the 
monitoring  or  testing  applicable 
requirements  that  are  not  included  in 
the  permit  as  a  result  of  such 
streamlining: 
•        •        •        •        • 

CO-  •  • 

(5)*   •   • 

(iii)  A  requirement  that  the 
compliance  certification  include  all  of 
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the  following  (provided  that  the 
identification  of  applicable  information 
may  cross-reference  the  permit  or 
previous  reports,  as  applicable): 

(A)  The  identification  of  each  term  or 
condition  of  the  permit  that  is  the  basis 
of  the  certification; 

(B)  The  identification  of  the  method(s) 
or  other  means  used  by  the  owner  or 
operator  for  determining  the  compliance 
status  with  each  term  and  condition 
during  the  certification  period,  and 
whether  such  methods  or  other  means 
provide  continuous  or  intermittent  data. 
Such  methods  and  other  means  shall 
include,  at  a  minimum,  the  methods 
and  means  required  under  paragraph 
(a)(3)  of  this  section.  If  necessary,  the 
owner  or  operator  also  shall  identify  any 
other  material  information  that  must  be 
included  in  the  certification  to  comply 
with  section  113(c)(2)  of  the  Act,  which 
prohibits  knowingly  making  a  false 
certification  or  omitting  material 
information; 

(C)  The  status  of  compliance  with  the 
terms  and  conditions  of  the  permit  for 
the  period  covered  by  the  certification, 
based  on  the  method  or  means 
designated  in  paragraph  (c)(5)(iii)(B)  of 
this  section.  The  certification  shall 
identify  each  deviation  and  take  it  into 
account  in  the  compliance  certification. 
The  certification  shall  also  identify  as 
possible  exceptions  to  compliance  any 
periods  during  which  compliance  is 
required  and  in  which  an  excursion  or 
exceedance  as  defined  under  part  64  of 
this  chapter  occurred;  and 

(D)  Such  other  facts  as  the  permitting 
authority  may  require  to  determine  the 
compliance  status  of  the  source. 

(iv)  A  requirement  that  all  compliance 
certifications  be  submitted  to  the 
Administrator  as  well  as  to  the 
permitting  authority. 


PART  71— FEDERAL  OPERATING 
PERMTTS  PROGRAMS 

1.  The  authorify  citation  for  part  71 
continues  to  read  as  follows: 

Aatkoriiy:  42  U.S.C  7401,  et  seq. 

2.  Section  71.6  is  amended  by  revising 
paragraphs  (a)(3)(i)(A).  (a)(3)(iii)(C). 


(c)(5)(iii)  and  (cHsHiv),  and  by  removing 
(c)(5Hv)  to  read  as  follows: 

f71.6    Permn  content 

•  •        •        •        • 

(a)«  •  • 
(3)«  •  • 

«)•  •  • 

(A)  All  monitoring  and  analysis 
procedures  or  test  methods  required 
under  applicable  monitoring  and  testing 
requirements,  including  part  64  of  this 
chapter  and  any  other  procedures  and 
methods  that  may  be  promulgated 
pursuant  to  sections  114(a)(3)  or  504(b) 
of  die  Act  If  more  than  one  monitoring 
or  testing  requirement  applies,  the 
permit  may  specify  a  streamlined  set  of 
monitoring  or  testing  provisions 
provided  the  specified  monitoring  or 
testing  is  adequate  to  assure  compliance 
at  least  to  the  same  extent  as  the 
monitoring  or  testing  applicable 
requirements  that  are  not  included  in 
the  permit  as  a  result  of  such 
streamlining; 

•  *        •        •        * 

(iii)*  •  • 

(C)  For  purposes  of  paragraph 
(a)(3)(iiiKB)  of  this  section,  deviation 
means  any  situation  in  which  an 
emissions  unit  fails  to  meet  a  permit 
term  or  condition.  A  deviation  is  not 
always  a  violation.  A  deviation  can  be 
determined  by  observation  or  through 
review  of  data  obtained  from  any 
testing,  monitoring,  or  recordkeeping 
established  in  accordance  with 
paragraphs  (a)(3)(i)  and  (a)(3)(ii)  of  this 
section.  For  a  situation  lasting  more 
than  24  hours  which  constitutes  a 
deviation,  each  24  hour  period  is 
considered  a  separate  deviation. 
Included  in  the  meaning  of  deviation 
are  any  of  the  following: 

(1)  A  situation  where  emissions 
exceed  an  emission  limitation  or 
standard: 

[2]  A  situation  where  process  or 
emissions  control  device  parameter 
values  indicate  that  an  emission 
limitation  or  standard  has  not  been  met; 

(3)  A  situation  in  which  observations 
er  data  collected  demonstrates 
noncompliance  with  an  emission 
limitation  or  standard  or  any  work 


practice  or  operating  condition  required 
by  the  permit; 

(4)  A  situation  in  which  an 
exceedance  or  an  excursion,  as  defined 
in  part  64  of  this  chapter,  occurs. 

(5)'   •   • 

(iii)  A  requirement  that  the 
compliance  certification  include  all  of 
the  following  (provided  that  the 
identification  of  applicable  information 
may  cross-reference  the  permit  or 
previous  reports,  as  applicable): 

(A)  The  identification  of  each  term  or 
condition  of  the  permit  that  is  the  basis  ^ 
of  the  certification; 

(B)  The  identification  of  the  method(s) 
or  other  means  used  by  the  owner  or 
operator  for  determining  the  compliance 
status  with  each  term  and  condition 
during  the  certification  period,  and 
whether  such  methods  or  other  means 
provide  continuous  or  intermittent  data. 
Such  methods  and  other  means  shall 
include,  at  a  minimum,  the  methods 
and  means  required  under  paragraph 
(aK3)  of  this  section.  If  necessary,  the 
owner  or  operator  also  shall  identify  any 
other  material  information  that  must  be 
included  in  the  certification  to  comply 
with  section  113(c)(2)  of  the  Act,  which 
prohibits  knowingly  making  a  false 
certification  or  omitting  material 
information; 

(C)  The  status  of  compliance  with  the 
terms  and  conditions  of  the  permit  for 
the  poiod  covered  by  the  certification, 
based  on  the  method  or  means 
designated  in  paragraph  (cKsXiiiKB)  of 
this  section.  The  certification  shall 
identify  each  deviation  and  take  it  into 
account  in  the  compliance  certification: 
and 

(D)  Such  other  Cacts  as  the  permitting 
authorify  may  require  to  determine  the 
compliance  status  of  the  source. 

(iv)  A  requirement  that  all  compliance 
certifications  be  submitted  to  the 
Administrator  as  well  as  to  the 
permitting  authorify. 
•        •        •        •        • 

(FR  Doc.  97-27264  Filed  10-21-97;  8:45  am) 
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Protection  Agency 
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(NPDES)  Storm  Water  Multi-Sector 
General  Permit  for  Industrial  Activities; 
Notice 
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EHVIRONMEHTAL  PROTECTION 
AGENCY 

Proposed  Modification  of  National 
Pollutant  Discharge  Elimination 
System  (NPOES)  Stonn  Water  Multi- 
Sector  General  Permit  for  Industrial 
Activities 

AOENCY:  Environmental  Protection 

Agency. 

ACTXM:  Notice  of  proposed  modification 

of  NPDES  general  permits;  notice  of 

interpretation. 


Today's  action  proposes 
clarification  of  an  interpretation  of  the 
technology-based  effiuent  limitations 
applicable  to  point  sources  of  "mine 
drainage"  at  ore  mining  and  dressing 
operations,  which  was  contained  in  a 
recently-issued  NPOES  general  permit 
for  storm  water  associated  with 
industrial  activity.  With  this  notice. 
EPA  intends  to  provide  a  more 
definitive  interpretation  of  the 
applicability  of  those  recently-issued 
general  permits,  specifically,  as  they 
apply  to  certain  storm  water  discharges 
at  ore  mining  and  dressing  operations. 
To  incorporate  today's  proposed 
interpretation,  EPA  only  proposes  to 
modify  the  NPDES  general  permits 
issued  by  EPA  Regions  1,  6,  9  and  10 
because  the  Agency  does  not  anticipate 
that  the  mining-related  storm  water 
discharges  at  issue  occur  in  the  other 
States  where  EPA  is  the  NPDES  permit 
issuance  authority.  The  Agency, 
however,  would  take  final  action  to 
modify  the  general  permits  applicable  in 
the  other  States  where  EPA  issues 
permits  if  public  comments  demonstrate 
the  need  to  do  so. 

DATES:  Comments  on  today's  proposed 
interpretation  and  proposed 
modification  must  be  received  or  post- 
marked by  midnight  no  later  than 
December  8, 1997. 

AOOMESSCS:  Send  written  comments  to: 
W-97-13.  Comment  Clerk,  Water 
Docket  (MC-4101).  U.S.  EPA.  401  M 
Street.  SW.  Washington,  DC  20460. 
Please  submit  the  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references). 

Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed  stamped 
envelope.  No  facsimiles  (Eaxes)  will  be 
accepted.  Comments  may  also  be 
subinitted  electronically  to:  ow- 
docketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  ai'.d  forms  of  encryption. 
Electronic  rfimmonts  must  be  ideotified 


by  the  docket  number  W-97-13. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
format  or  ASCII  file  format.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  record  for  this  action  has  been 
established  under  docket  number  W- 
97-13,  and  includes  supporting 
documentation  as  well  as  printed  paper 
versions  of  elctronic  comments.  The 
record  is  available  for  inspection  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays  at  the  Water 
Docket.  Room  M2616,  U.S.  EPA,  401  M 
Street  SW.  Washington.  DC  20460.  For 
access  to  docket  materials,  please  call 
202-260-3027  to  schedule  an 
appointment.  A  reasonable  fee  may  be 
charged  for  copying. 

FOA  FURTHER  MFORMATKM  CONTACT:  For 
further  information,  contact  Gary 
Hudiburgh,  Office  of  Wastewater 
Management,  Office  of  Water  at  (202) 
260-4926  or  the  appropriate  EPA 
Regional  Office.  For  EPA  Region  1. 
covering  discharges  in  the  State  of 
Maine  and  Federal  Indian  reservations 
in  Maine,  in  the  Commonwealth  of 
Massachusetts  and  Federal  Indian 
reservations  in  Massachusetts,  in  the 
State  of  New  Hampshire  and  Fe   -^ral 
Indian  reservations  in  New  Hampshire, 
as  well  as  Federal  Indian  reservations  in 
the  States  of  Vermont,  Connecticut,  and 
Rhode  Island,  and  Federal  facilities  in 
Vermont,  contact  Theima  Hamilton  at 
(617)  565-3569.  For  EPA  Region  6. 
covering  discharges  in  the  State  of  Texas 
and  Federal  Indian  reservations  in 
Texas,  in  the  State  of  New  Mexico  and 
Federal  Indian  reservations  in  New 
Mexico  (except  Navajo  Reservation 
lands,  which  are  covered  by  EPA  Region 
9  and  Ute  Reservation  lands,  which  are 
covered  by  EPA  Region  8  and  were  not 
covered  by  the  Multi-Sector  General 
Permit),  as  well  as  Federal  Indian 
reservations  in  Oklahoma  and 
Louisiana,  contact  Fred  Humke  at  (214) 
665-7503.  For  EPA  Region  9,  covering 
the  State  of  Arizona  and  Federal  Indisjo 
reservations  in  Arizona,  and  Federal 
Indian  reservations  in  California  and 
Nevada,  as  well  as  the  Duck  Valley.  Fort 
McDermitt.  Goshute  Reservations  and 
Navajo  Reservations,  each  of  which 
cross  State  boundaries,  contact  Eugene 
Bromley  at  (415)  744-1906.  For  EPA 
Region  10,  covering  the  State  of  Alaska 
and  Federal  Indian  reservations  in 
Alaska,  the  State  of  Idaho  and  Federal 
Indian  reservations  in  Idaho  (except  the 
Duck  Valley  Reservation,  which  is 
covered  by  EPA  Region  9).  Federal 
Indian  reservations  in  Washington  and 
Oregon  (except  the  Fort  McDermitt 


Reservation,  which  is  covered  by  EPA 
Region  9).  as  well  as  Federal  facilities  in 
Washington,  contact  Steven  Bulmick  at 
(206) 553-5171. 

SUPPIXMENTARY  MFORMATION: 
Authority 

EPA  issues  NPDES  permits  under  the 
authority  of  CWA  section  402,  33  U.S.C. 
section  1342.  Today's  proposed 
modification  would  be  based  on  an 
interpretation  of  rules  published  under 
the  authority  of  CWA  sections  301.  304, 
and  501(a).  33  U.S.C.  sections  1311, 
1314.  and  1361(a).  Today's  action  would 
modify  a  table  that  was  initially 
published  in  conjunction  with  NPDES 
permits  for  storm  water  associated  with 
industrial  activity  issued  pursuant  to 
CWA  section  402,  33  U.S.C.  section 
1342. 

In  today's  notice.  EPA  announces  and 
invites  public  comment  on  its 
interpretation  of  the  technology-based 
eCQuent  limitations  applicable  to  point 
sources  of  "mine  drainage"  at  ore 
mining  and  dressing  operations  under 
the  Qean  Water  Act  ("CWA").  33  U.SXl 
1251  et  seq.  This  interpretation  updates 
and  replaces  an  earlier  interpretation 
published  in  the  fact  sheet  for  the  final 
National  Pollutant  Discharge 
Elimination  System  ("NPDES")  Storm 
Water  Multi-Sector  General  Permit  for 
Industrial  Activities  at  60  FR  50804 
(Sept.  29.  1995)("Multi-Sector  Permit"). 
The  interpretation  in  today's  notice 
supplements  EPA's  interpretation  in 
Table  G-4  of  the  Multi-Sector  Permit 
regarding  the  applicability  of  the  "mine 
drainage"  provisions  of  regulations 
found  at  40  CFR  part  440.  60  FR  at 
50897. 

EPA  has  reviewed  the  administrative 
record  supporting  the  Part  440 
regulations,  as  well  as  Agency 
statements  made  during  the  course  of 
litigation  over  those  regulations,  and  is 
revising  Table  G— 4  accordingly.  In 
litigation  challenging  the  Multi-Sector 
Peimit.  National  Mining  Association  v. 
EPA,  No.  95-3519  (8th  Cir),  tiie 
National  Mining  Association  (NMA)  has 
argued  that  the  regulatory  interpretation 
contained  in  Table  G-4  was  overly 
expansive  and  not  supported  by 
appropriate  economic  and  technological 
evaluation.  To  support  its  argument, 
NMA  cited  Agency  statements  made 
during  the  course  of  litigation 
approximately  twenfy  years  earlier. 
These  statements  were  not  raised  and 
presented  to  the  Agency  during  the 
public  comment  period  of  the  permit  In 
response  to  NMA's  arguments  in  the 
current  litigation,  EPA  has  re-evaluated 
the  underlying  record  supporting  the 
Part  440  regulations  and  is 
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supplementing  its  interpretation  of  the 
"mine  drainage"  provisions  contained 
in  Table  G-4.  Today's  action  supersedes 
the  Agency  interpretation  contained  in 
the  Fact  Sheet  to  the  Multi-Sector 
Permit,  as  original  issued. 

Upon  review  of  those  documents,  the 
Agency  believes  the  docujnents 
(including  judicial  caselaw)  speak  for 
themselves.  Therefore,  the  Agency  is 
proposing  to  withdraw  portions  of  the 
Table  that  discuss  applicability  of  the 
part  440  regulations — i.e..  those  portions 
of  the  Table  that  do  not  specify 
applicability  of  the  MultirSector  permit. 
By  today's  action,  EPA  also  proposes  a 
slight  expansion  of  the  applicability  of 
the  Multi-Sector  permit  (consistent  with 
the  interpretation  in  today's  notice)  and, 
therefore,  invites  public  comment. 

The  interpretation  in  today's  notice 
provides  clarification  regarding  the 
scope  of  the  effluent  guidelines  initially 
promulgated  in  1978.  As  explained 
more  fully  below,  however,  the 
Agency's  communication  of  its  1978 
intention  was  not  fully  clarified  through 
publication  in  the  Federal  Register  or 
other  readily  available  documents.  In 
addition  to  1978  preamble  statements  in 
the  Federal  Register  explaining  the 
scope  of  the  effluent  guidelines,  the 
Agency  prepared  other  documents 
explaining  the  guideline's  scope  that 
were  not  published  in  the  Federal 
Register.  These  other  documents 
(including  parts  of  the  administrative 
record,  the  denial  of  an  administrative 
petition  for  reconsideration,  the 
Agency's  litigation  brief,  and  a  guidance 
document  for  permit  writers)  contain 
statements  about  the  applicability  of  the 
guidelines  that  NMA  argued  were 
inconsistent  with  Table  G-4.  Today's 
notice  proposes  to  modify  Table  G-4 
consistent  with  those  statements  and 
now  would  only  address  applicability  of 
the  Multi-Sector  Permits. 

L  Effluent  Guidelines  for  Ore  Dressing 
and  Mining  Point  Source  Category 

A.  Background 

Congress  enacted  the  Clean  Water  Act 
to  establish  a  comprehensive  program  to 
"restore  and  maintain  the  chemical, 
physical  and  biological  integrity  of  the 
Nation's  waters"  through  the  reduction, 
and  eventual  elimination,  of  the 
discharge  of  pollutants  into  those 
waters.  CWA  Section  101(a);  33  U.S.C. 
1251(a).  To  achieve  its  objective,  the 
CWA  provides  for  a  permit  program  to 
control  "point  source"  pollution.  The 
CWA  point  source  permitting  program 
is  known  as  the  National  Pollutant 
Discharge  Elimination  System 
("NPDES"),  under  which  EPA  or 
authorized  States  issue  permits  for  point 


source  discharges.  Except  in  accordance 
with  an  NPDES  permit,  a  point  source 
discharge  of  a  pollutant  is  imlawful. 
CWA  Section  301(a);  33  U.S.C.  1311(a). 
All  NPDES  permits  must,  at  a  minimtim. 
contain  technology-based  effluent 
limitations  established  in  effluent 
guidelines  or  standards  or.  if  no  such 
guidelines  have  been  established, 
limitations  derived  on  the  basis  of  best 
professional  judgment. 

Individual  NPDES  permits  contain 
substantive  restrictions,  called  "effluent 
limitations,"  which  are  aimed  at 
controlling  the  level  of  pollutants  in 
point  source  discharges.  CWA  402(a);  33 
U.S.C.  1342(a).  Effluent  limitations  may 
be  "technology-based"  or  "water 
qualify-based."  '  For  some  industrial 
point  source  categories,  EPA  has 
published  technology-based  effluent 
limitations  that  apply  on  a  nationwide 
basis,  pursuant  to  CWA  Sections  304(b) 
and  306(b)(1)(B):  33  U.S.C.  1314(b]  and 
1316(b)(1)(B).  2  These  limitations  are 
called  national  effluent  limitations 
guidelines  or  standards.  EPA  has 
published  best  practicable  control 
technology  currentiy  available  ("BPT"). 
best  conventional  pollutant  control 
technology  ("BCT"),  best  available 
technology  economically  achievable 
("BAT")  effluent  guidelines,  and  new 
source  performance  standards  ("NSPS") 
for  point  sources  in  over  fifty  different 
industrial  categories.  Among  the 
effluent  guidelines  and  standards  which 
EPA  has  established  are  those 
applicable  to  the  ore  mining  and 
dressing  industry.  These  guidelines  are 
known  as  the  "Effluent  Guidelines  for 
the  Ore  Mining  and  Dressing  Point 
Source  Category"  (hereinafter  referred  to 
as  the  "Guidelines").  The  Guidelines  are 
published  at  40  CFR  part  440. 

EPA  first  published  the  Guidelines  on 
an  interim  final  basis  on  November  6. 
1975.  40  FR  51722.  On  July  11. 1978. 
after  substantially  expanding  the  data 
base  supporting  the  Guidelines,  and 
after  considering  comments  submitted 
since  initial  promulgation.  EPA 
republished  the  Guidelines  in  modified 
form.  43  FR  29771  (July  11. 1978).  Both 
the  initial  and  republished  Guidelines 
established  BPT  effluent  limitations  for 
discharges  for  ore  mining  and  dressing 
operations. 


B.  Storm  Water  Regulation  Under  tlie 
Guidelines  ^ 

The  Guidelines  establish  industry- 
wide effluent  limitations  for  two  types 
of  mine  discharges:  (1)  Mill  dischaii^ 
and  (2)  mine  drainage.  "Mine  drainage" 
means  "any  water  drained,  piunped.  or 
siphoned  from  a  mine."  40  CFR 
440.132(h).  A  "qxine."  in  turn,  is 
defined  as: 

an  active  mining  area,  including  all  land  and 
property  placed  under,  or  above  the  surface 
of  such  land,  used  in  or  resulting  from  the 
work  of  extracting  metal  ora  or  minerals  from 
their  natural  deposits  by  any  means  or 
method,  including  secondary  recovery  of 
metal  ore  from  refuse  or  other  storage  piles, 
wastes,  or  rock  dumps  and  mine  tailings 
derived  from  the  mining,  cleaning,  or 
coocentiation  of  metal  ores. 

40  CFR  440.132(g)  (emphasis  added). 
An  "active  mining  area."  in  turn,  is 
defined  as: 

a  place  where  work  or  other  activity  related 
to  the  extraction,  removal,  or  recovery  of 
metal  ore  is  being  conducted,  except,  with 
respect  to  sur&ce  mines,  any  area  of  land  on 
or  in  which  grading  has  been  completed  to 
return  the  earth  to  desired  contour  and 
reclamation  wori^  has  begun. 

40  CFR  440.132(a). 

In  statements  in  the  administrative 
record  supporting  the  Guidelines.  EPA 
indicated  an  intent  to  include  a  broad 
range  of  discharges  within  the  scope  of 
the  Guidelines.  The  1975  Preamble  to 
the  Interim  Final  Guidelines  expressly 
indicated  that  the  Guidelines  definition 
of  the  term  "mine"  was  intended  to  be 
sufficiently  broad  "to  cover  all  point 
source  pollution  resulting  from  all  the 
activities  related  to  the  operation  of  the 
mine  including  drainage  timnels.  haul 
roads,  storage  piles,  etc."  40  FR  51727. 
Consistent  with  this,  in  the  1978 
Development  Document  (prepared  by 
EPA  before  the  Guidelines  were 
republished  in  1978).  EPA  stated  that 

A  mine  is  an  area  of  land  upon  which  or 
under  wliich  minerals  or  metal  ores  are 
extracted  from  natural  deposits  in  the  earth 
by  any  meaiu  or  methods.  A  mine  incJudes 
the  total  area  upon  which  such  activities 
occur  or  where  such  activities  disturb  the 
natural  land  surface.  A  mine  shall  also 
include  land  afCected  by  such  ancillary 
operations  which  disturb  the  natural  land 
surface,  and  any  adjacent  land  the  use  of 
which  is  incidental  to  such  activities;  all 
lands  affected  by  the  construction  of  new 
roads  or  the  improvements  or  use  of  existing 
roads  to  gain  access  to  the  site  of  such 


■  Wstar  quality  iMsad  effluent  limitatioos  an 
included  In  permits  when  necessary  to  assure 
compliance  with  water  quality  standards. 

'  If  no  such  guidelines  have  been  established, 
technology-baaed  limits  are  developed  on  a  case-by- 
case  basis  baaed  on  the  l>est  professional  judgment 
of  the  patniit  writer. 


'The  definitiaas  of  and  discussioo  of  these  terms 
in  this  notice  are  within  the  use  of  thaM  tana* 
under  the  NPDES  program  and  the  Claaa  Walar  Act 
These  definitions  are  not  specifically  appUcabte  to 
the  uae  of  these  terms  under  other  federal 
eovironmental  bws.  including  under  the  Resouroas 
ConservaUon  and  Recovery  Act.  42  U.S.C.  6901.  et 
teq.  (KCRA)  aod  its  implementing  regulations. 
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activities  and  for  haulage  and  excavations, 
workings,  impoundments,  dams,  ventilation 
shafU.  drainage  tunnels,  entryways.  refuse 
banlcs,  dumps,  stockpiles,  overburden  piles, 
spoil  banks,  culmbanks,  tailings,  holes  or 
depiwfona.  repair  areas,  storage  areas  and 
other  areas  upon  which  are  site  structures, 
facilities,  or  other  property  or  materials 
resulting  from  or  incident  to  such  activities. 

1978  Development  Document  at  146. 
1.  Petition  for  Reconsideration 

After  EPA  promulgated  the 
Guidelines  on  July  11,  1978,  a  number 
of  mining  companies  filed  petitions  for 
judicial  review  challenging  the 
Guidelines.  (The  judicial  challenges  are 
discussed  below.)  During  the  pendency 
of  its  judicial  challenge,  one  of  those 
companies,  Kennecott  Copper 
Corporation  ("Kennecott")  filed  an 
administrative  petition  with  EPA  (dated 
September  26.  1978)  requesting  that  the 
Agency  reconsider  and  clarify  the 
Guidelines.  Kennecott  amended  its 
petition  on  November  9, 1978. 
Kennecott  identified  five  areas  of 
alleged  deficiencies  and  concerns  with 
the  Guidelines.  One  of  these  issues 
related  to  the  storm  water  rtinoff 
provisions  of  the  Guidelines. 

Kennecott  objected  to  the  storm  water 
runoff  provisions,  which  it  argued  were 
overly  vague  and  capable  of  being 
interpreted  in  a  manner  that  would 
violate  applicable  law.  Among  other 
things,  Kennecott  was  particularly 
concerned  about  applicability  of  the 
Guidelines  to  what  it  referred  to  as 
"non-process"  areas  at  mining 
operations.  Kennecott  further  argued 
that  the  Guidelines,  if  applied  in  the 
manner  suggested  by  Kennecott,  would 
entail  exorbitant  costs  not  considered 
during  the  rulemaking.  Kennecott 
presented  EPA  with  cost  estimates  that 
Kennecott  believed  it  would  have  to 
incur  to  comply  with  the  Guidelines. 
Kennecott  estimated  costs  to  control 
storm  water  drainage  flows  from  what 
Kennecott  referred  to  as  the  "process" 
and  "non-process"  areas  at  two 
Kennecott  mining  operations,  the  Ray 
Mine  and  the  Chino  Mine.  As  discussed 
more  fully  below,  the  Agency's  decision 
on  Keimecott's  petition  is  at  the  core  of 
the  NMA  litigation  ovw  the  Multi- 
Sector  Permit 

In  partial  response  to  the  Kennecott 
petition,  EPA  published  a  notice  in  the 
Federal  Register  that  clarified  the  scope 
of  the  Guidelines'  applicability  to  storm 
water  runoff.  44  FR  7953-7954  (Feb.  8, 
1979).  That  notice  of  clarification 
explained  that  the  Guidelines  applied 
only  to  point  sources  in  the  active 
mining  area.  The  Notice  clarified  EPA's 
interpretation  that  the  "mine  drainage" 
provisions  applied  to  "water  whidi 


contacts  an  active  mining  arra  -  ad  flows 
into  a  point  source."  Id.  EPA  further 
explained  that  mining  operations  are 
not  required  to  "collect  and  contain 
diffuse  storm  (water)  runoff  which 
would  not  otherwise  be  collected  in  or 
does  not  otherwise  drain  into  a  point 
source."  Id.  at  7954.  In  other  words, 
diffuse  storm  water  (from  an  active 
mining  area)  that  was  collected  or 
contained  in,  or  that  natiually  flowed 
into,  a  point  source  was  subject  to  the 
Guidelines.  Other  storm  water  drainage 
flows  were  not  subject  to  the 
Guidelines. 

EPA  denied  Kennecott's  petition  on 
February  21. 1979.  In  doing  so,  EPA 
relied  in  part  on  the  notice  of 
clarification.  The  decision  on  the 
reconsideration  petition.discussed  the 
applicability  of  the  Guidelines  to 
Kennecott's  Ray  Mine.  For  storm  water 
drainage  flows  from  what  Kennecott 
called  "non-prtKess"  areas  at  the  Ray 
Mine,  EPA  concluded  that  Kennecott 
would  inc^ur  no  additional  costs. 
Kennecott  had,  for  the  purposes  of  its 
petition,  defined  "non-process"  area  to 
mean  "overburden  diunps,  material  too 
low  in  mineral  content  even  to  leach, 
and  exposed  benches  at  the  mine." 
Citing  to  the  notice  of  clarification,  EPA 
concluded  that  the  definition  of  "mine 
drainage"  did  not  include  diffuse  storm 
water  runoff  from  overburden  diunps 
and  material  too  low  in  mineral  content 
to  leach.  As  that  notice  of  clarification 
explained,  "[a]ll  water  which  contacts 
an  'active  mining  area  *   *   *'  and  either 
does  not  flow,  or  is  not  channeled  by 
the  operator,  to  anoint  source,  is 
considered  runon.  and  it  is  not  the 
regulations'  intent  to  require  the  mine 
operator  to  collect  and  treat  such 
nmoff."  44  FR  at  7954.  On  the  matter  of 
storm  water  contacting  the  exposed 
benches,  EPA  could  not  determine 
whether  such  discharges  would 
constitute  point  source  discharges  and 
thus,  concluded  that  the  issue  wotild 
best  be  addressed  by  the  permitting 
authority  in  the  context  of  a  permit 
proceeding. 

After  comprehensive  review  of  these 
documents,  there  are  several^natters 
that  are  clear.  EPA  did  not  grant  any 
portion  of  Kennecott's  petition  for 
reconsideration.  In  fact,  EPA  denied  the 
petition  and  in  so  doing  the  Agency 
rejected  Kennecott's  cost  estimates  for 
what  Kennecott  called  "non-process" 
areas  because,  based  on  the  Ray  Mine 
data  submitted  by  Kennecott,  EPA 
found  that  the  Ray  Mine  would  incur  no 
costs  with  respect  to  nmoff  from  those 
areas.  Therefore,  the  Agency  did  not 
adopt  or  incorporate  Kennecott's 
proposed  distinction  between  "process" 
and  "non-process"  areas  at  mine  sites. 


This  conclusion  alone,  however,  does 
not  fully  resolve  all  possible  questions 
about  applicability  of  the  guidelines. 

In  respKinding  to  the  portions  of 
Kennecott's  petition  related  to  the  Ray 
Mine,  the  Agency  did  not  explain  why 
the  diffuse  storm  water  runoff  from 
"overburden  dumps  and  material  which 
is  too  low  []  to  leach  and  other  areas  of 
the  Ray  Mine  property  where  work  or 
other  activity  related  to  the  the  [sic] 
extraction,  removal  or  recovery  of  of 
[sic]  metal  ore  is  not  being  conducted" 
was  not  subject  to  the  Guidelines.  These 
Agency  statements  merely  repeated 
phraseology  used  in  Kennecott's 
petition.  Upon  review  of  these 
statements,  as  well  as  re-review  of 
Kennecott's  original  administrative 
petition,  the  Agency  cannot  determine 
with  certainty,  for  example,  whether  the 
statement  means  that  runoff  was  not 
subject  to  the  Guidelines  (1)  because  it 
was  "diffuse"  (i.e.,  nonpoint  source),  (2) 
because  the  drainage  was  already  being 
contained  at  Ray  Mine,  (3)  because  the 
overburden  at  Ray  Mine  was  outside  of 
Ray  Mine's  active  mining  area,  (4) 
because  no  activity  related  to  the 
extraction,  removal  or  recovery  of  metal 
ore  was  currentiy  (or  recentiy)  being 
conducted  at  the  Ray  Mine  site  at  that 
time  as  identified  by  Kennecott  in  its 
petition  for  reconsideration.  The 
statements  certainly,  however,  do  not 
indicate  that  water  which  contacts 
overburden  dumps  in  active  mining 
areas  is  not  subject  to  the  Guidelines  nor 
does  any  other  subsequent  Agency 
statement  vacillate  on  this  question. 
Runoff  from  overburden  dumps  within 
the  active  mining  area  is  mine  drainage 
subject  to  Guidelines. 

2.  Judicial  Challenge 

The  Guidelines  rule  was  ultimately 
upheld  by  the  U.S.  Court  of  Appeals  for 
the  Tenth  Circuit.  Kennecott  Copper 
Corp.  V.  EPA,  612  F.2d  1232  (10th  Cir. 
1979).  In  affirming  the  Guidelines,  the 
Tenth  Circuit  relied  on  the  language  of 
the  Notice  of  Clarification  and 
considered  moot  the  Petitioner's 
challenges  to  storm  water  runoff 
provisions,  which  were  based  on  the 
argument  that  the  Guidelines  were 
overbroad  and  included  "nonpoint"  as 
well  as  "point  sources."  Kennecott 
Copper  Corp..  612  F.2dat  1242.  The 
court  further  found  that ""  *  *  EPA  is 
entirely  within  its  authority  in 
regulating  [discharges  of]  storm  nmoff 
that  tails  within  [the  definition  of]  a 
'point  source.* "  Id.  at  1243. 
Additionally,  the  court  reasoned  that 
the  determination  of  whether  a 
particular  discharge  constitutes  a  point 
source  is  best  made  in  the  context  of 
permit  proceedings,  guided  by  the  broad 


definition  of  "point  source"  provided  in 
the  CWA.*  The  Court  recognized  that  it 
is  "unrealistic,  if  not  altogether 
impossible"  to  provide  an  "absolute  and 
unequivocal"  definition  of  "point 
source"  and  rule  of  applicability,  further 
supporting  case-by-case  or  site-specific 
determinations  on  applicability  of  the 
Guidelines. 

Congress  has  purposefully  phrased  this 
definition  broadly.  This  is  as  it  should  be 
given  its  contemplated  applicability  to 
literally  thousands  of  pollution  sources.  To 
cast  such  definitions  in  absolute, 
unequivocal  terms  would  be  unrealistic,  if 
not  altogether  impossible.  As  we  observed  in 
American  Petroleum  Institute,  540  F.2d  at 
1032:  "On  the  road  to  attainment  of  tlie  no 
discharge  objective  some  flexibility  is 
needed." 

612  F.2d  at  1243. 

The  court  did  not  say  anything  further 
in  response  to  Kennecott's  arguments 
complaining  that  the  Guidelines  would 
improperly  regulate  nonpoint  source 
discharges  at  mine  sites.  The  court  did 
not  rely  on  or  cite  to  any  other 
references  in  the  administrative  record 
before  it.  In  response  to  any  remaining 
arguments  before  it,  the  court  simply 
noted  that  "careful  examination  of 
petitioner's  remaining  argiunents  has 
perauaded  us  that  they  are  without 
merit."  Id.  at  1243.  Thus,  the  court 
either  summarily  rejected  Kennecott's 
arguments  that  the  guidelines  were 
vague  and  overbroad,  or  affirmatively 
upheld  the  regulations  against 
Kennecott's  challenges  based  on  reasons 
explained  in  the  decision.' 

While,  over  the  course  of  the 
intervening  years,  the  federal  courts 
have  refined  their  interpretations  of 
"point  source."  EPA's  conclusions 
about  point  sources  at  mining 
operations  has  remained  constant.  In 
upholding  the  Guidelines  in  Kennecott 
Copper  Corp.,  the  Tenth  Circuit 
specifically  cited  to  one  of  the  seminal 
cases  upon  which  courts  rely  for  the 
proposition  that  the  term  "point  sotuce" 
should  be  interpreted  broadly.  United 
States  V.  Earth  Sciences,  Iik.,  599  F.2d 
368  (10th  Cir.  1979).  612  F.2d  at  1241, 
1243.  In  the  Earth  Sciences  case,  the 


'"Point  source"  is  defined  at  Clean  Water  Act 
S  502(14)  to  mean  "any  discernible,  confined,  and 
discrate  conveyance,  including  tmt  not  limited  to 
any  pipe,  ditch,  channel,  tunnel,  conduit,  wrall. 
discrete  fissure,  container,  rolling  stock, 
concentrated  animal  feeding  operation,  or  vessel  or 
other  floating  craft,  bom  which  pollutants  are  or 
may  be  discharged.  See  also  40  CFR  122.2. 

'  In  litigation  over  the  Multi-Sector  Permit,  NMA 
now  suggests  that  the  lOth  Qrcuit  relied  on  the 
Agency  statements  concerning  the  status  of  storm 
water  drainage  flows  at  the  Ray  Mine  to  uphold  the 
Guidelines  and  that  the  Agency  cannot  now 
cooclude  that  the  court  independently  found  the 
storm  water  runoff  provisions  of  the  Guidelines 
acceptable.  EPA  disagrees.  The  court's  decision 
never  cite*  or  diinmes  any  of  these  statements. 


Tenth  Circtiit  concluded  that 
uncollected  surface  runoff  was  a  point 
source,  specifically,  groundwater  seeps 
from  imder  a  combination  of  simips, 
ditches,  hoses,  and  pumps  in  a  closed 
"heap  leach"  gold  mining  operation. 
Earth  Sciences,  599  F.2d  at  374. 
Therefore,  the  court  recognized  that 
even  seemingly  "imcollected  runoff" 
from  point  sources  were  and  could  be 
regulated  under  the  CWA  and  subject  to 
the  Guidelines  limitations. 

3.  Subsequent  Agency  Action 

Apart  from  the  Agency  statements 
made  during  the  course  of  the  Kennecott 
Copper  Corp.  litigation,  EPA  staff  has 
not  been  able  to  locate  evidence  of 
subsequent  Agency  action  referring  to 
those  statements.  In  an  undated 
guidance  package  (circa  early  1980's) 
prepared  by  EPA  Headquarters  for  EPA 
and  State  NPDES  permit  writers,  the 
Agency  interpreted  the  term  "active 
mining  area"  broadly  to  exclude  only 
areas  unaffected  by  mining  or  milling. 
The  document  also  identified  parts  of 
the  "active  mining  area"  to  include  the 
excavations  of  deep  mines  and  surface 
mines;  leach  areas;  refuse,  middling, 
and  tailings  areas;  tailings  ponds, 
holding  and  settiing  basins;  and  other 
ancillary  areas  to  a  mine  or  mill. 
Additionally,  that  document  also 
explains  that  an  "active  mining  area" 
can  include  mine  areas  where  there  is 
actually  no  extraction,  removal,  or 
recovery  of  metal  ore,  including  where 
mine  drainage  is  removed  from  a  deep 
mine  to  protect  present  and  futtue 
working  areas,  pumping  out  and 
rehabilitation  of  a  closed  mine  prior  to 
reentry,  and  pumping  of  an  adjacent 
mine  to  protect  present  and  future 
workings  in  an  active  mining  area.  This 
dcxnunent  suggests  that 
contemporaneous  Agency  intent  was  to 
include  certain  areas,  such  as  waste  rock 
piles,  within  the  scope  of  the  active 
mining  area. 

Since  that  time,  EPA  and  authorized 
NPDES  States  have  issued  permits  to  a 
significant  ntimber  of  ore  mining  and 
dressing  operations.  No  party  has  ever 
identified  or  presented  any  of  the 
Agency  litigation  statements  from  the 
Kennecott  Copper  Corp.  case  as 
evidence  that  the  Agency  does  not 
interpret  the  term  "mine  drainage"  veiy 

broadly. 

A  subsequent  judicial  case,  which 
EPA  cited  in  the  1990  storm  water 
regulations,  further  clarifies  that  storm 
water  associated  with  industrial  activity 
at  mining  sites  may  result  in  point 
source  discharges.  See  Sierra  Club  v. 
Abston  Construction  Co.,  Inc..  620  F.2d 
41  (5th  Cir.  1980);  55  FR  at  47997.  In 
that  case,  the  court  determined  that 


whether  a  point  source  discharge  was 
present  due  to  rainfall  causing  sediment 
basin  overflow  and  erosion  of  piles  of 
discarded  material,  even  without  direct 
action  by  coal  miners,  was  a  question  at-, 
fact.  620  F.2d  at  45.  The  ultimate 
(Question  was  whether  the  discharge  is 
from  a  "discernible,  confined,  discrete 
conveyance,"  whether  by  gravitational 
or  non-gravitational  means.  Id.  It  was 
irrelevant  that  operators  did  not 
construct  the  conveyances,  so  long  as 
th(}se  conveyances  were  reasonably 
likely  to  be  the  means  by  which 
pollutants  were  ultimately  deposited 
into  a  navigable  body  of  water.  Id. 
Conveyances  of  pollution  formed  either" 
as  a  result  of  natural  erosion  or  by 
material  means  may  fit  the  statutory 
definition  of  point  source.  Id. 

n.  NPDES  Storm  Water  Goieral  Mnlti- 
Sector  Permit  for  Industrial  Activitiea 

A.  Background 

In  1987,  Congress  amended  the  CWA 
by  adding,  among  other  things,  several 
provisions  concerning  the  control  of 
point  source  discharges  composed 
entirely  of  storm  water.  In  the  1987 
amendments,  Congress  directed  EPA  to 
publish  permit  application  regulations 
for  "discharges  of  storm  water 
associated  with  industrial  activity." 
CWA  section  402(p)(4)(A).  33  U.S.C. 
1342(p)(4)(A).  On  November  16, 1990. 
EPA  published  those  regulations.  In 
doing  so,  EPA  defined  "storm  water"  as 
storm  water  runoff,  snow  melt  runoff, 
and  surface  runoff  and  draim^.  It  also 
defined  "[sjtonn  water  discha^ 
associated  with  industrial  activity"  to 
mean  the  dischaige  of  pollutants  from 
any  conveyance  which  is  used  for 
collecting  and  conveying  storm  water 
and  which  is  directiy  related  to 
manufacturing,  processing,  or  raw 
materials  storage  areas  at  an  industrial 
plant.  See  40  CFR  122.26(b)(14). 
Included  among  these  discharges  were 
discharges  from  conveyances  at  mining 
facilities.  40  CFR  122.26(b)(14)(iii). 
Upon  challenge,  this  part  of  the 
regulations  was  upheld  by  the  U.S. 
Court  of  Appeals  for  the  Ninth  Circuit. 
American  Mining  Congress  v.  EPA,  965 
F.2d  759  (9th  Cir.  1992)  (regulations 
upheld  against  industry  challenge  that 
the  rules,  among  other  things,  imp>osed 
retroactive  liability  for  storm  water 
discharges  from  existing  mine  sites). 
The  issues  in  that  case  are  related  to.  but 
diffiarent  from,  the  issues  addressed  in 
today's  action.  That  case  involved 
inactive  mines;  today's  action  involves 
active  mining  operations. 

The  NPDES  regulations  for  storm 
water  describe  three  mechanisms  by 
which  dischargers  of  storm  water 
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associated  with  industrial  activity  could 
apply  for  permits.  40  CFR  122.26(c)(1). 
First,  dischargers  can  apply  for 
"individual  permits."  Second  (prior  to 
1992),  dischargers  could  apply  for 
permits  through  a  "group  application." 
Third,  dischargers  can  apply  for 
coverage  under  an  "EPA  promulgated 
storm  water  general  permit." 
Dischargers  from  numerous  industries 
applied  for  permits  through  the  group 
application  process.  Among  them  were 
dischargers  from  the  ore  mining  and 
dressing  industry. 

On  March  10, 1993,  EPA  accepted 
group  applications  from  ore  mining  and 
dressing  industry  applicants  and  began 
processing  those  group  applications.  On 
November  19,  1993.  EPA  proposed  to 
issue  a  single  "general"  permit  (for  each 
State  where  EPA  issues  permits)  based 
on  all  of  the  group  applications 
accepted  and  received  fiom  group 
applicants  in  various  covered 
industries.  58  FR  61146.  61236-61251 
(November  19. 1993).  EPA  issued  that 
set  of  general  permits  on  September  29, 
1995,  and  took  subsequent  action 
concerning  these  general  permits  on 
February  9,  1996,  February  20,  1996  and 
September  24, 1996.  These  general 
permits  are  entitled  the  NPDES  Storm 
Water  Multi-Sector  General  Permits  for 
Industrial  Activities  (hereinafter 
referred  to  in  the  singxilar  as  the  "Multi- 
Sector  Permit").  The  Multi-Sector 
Permit  applies  in  most  States, 
Territories,  and  Indian  Country  where 
EPA  administers  the  NPDES  permitting 
program. 

Tne  Multi-Sector  Permit  contains 
requirements  that  are  specifically 
tailored  to  the  types  of  industrial 
activity  occurring  at  facilities 
represented  by  various  industry  groups 
applicants.  Unlike  much  of  the  Ore 
Mining  and  Dressing  Guidelines,  the 
Multi-Sector  Permit  incorporates 
narrative  effluent  limitations  for  storm 
water  discharges.  These  narrative 
effluent  limitations  are  referred  to  as 
"best  management  practices"  ("BMPs"). 
BMPs  are  designed  to  represent  the 
pollution  reductions  achievable  through 
application  of  BAT  and  BCT.  Permits 
include  BMPs  to  control  or  abate  the 
discharge  of  pollutants  when,  for 
example,  numeric  effluent  limitations 
are  infeasible.  40  CFR  122.44(k). 

B.  Multi-Sector'Permit  Coverage  of 
Mining  Activity 

By  its  terms,  the  Multi-Sector  Permit 
provides  authorization  for  some  storm 
water  discharges  ire  m  ore  (metal) 
mining  and  dressing  facilities. 
Authorization  is  limited,  however,  to 
storm  water  discharges  from  or  off  of: 
topsoil  piles;  offute  haul/access  roads 


outside  the  active  mining  area;  onsite 
haul  roads  if  not  constructed  of  waste 
rock  or  spent  ore  (except  if  mine 
drainage  is  used  for  dust  control);  runoff 
from  tailings  dams/dikes  when  not 
constructed  of  waste  rock/tailings  and 
no  process  fluids  are  present; 
concentration  buildings,  if  no  contact 
with  material  piles;  mill  sites,  if  no 
contact  with  material  piles;  chemical 
storage  areas;  docking  facilities,  if  no 
excessive  contact  with  waste  product; 
explosive  storage  areas;  reclaimed  areas 
released  from  reclamation  bonds  prior 
to  December  17, 1990;  and  partially/ 
inadequately  reclaimed  areas  or  areas 
not  released  from  reclamation  bonds. 

The  Multi-Sector  Permit  covers 
discharges  composed  of  entirely  storm 
water  flows,  as  well  as  certain  allowable 
non-storm  water  discharges.  60  FR  at 
51114:  Part  m.A.  The  Multi-Sector 
Permit  does  not  authorize  point  source 
dry  weather  discharges,  such  as  from 
mine  adits,  tunnels,  or  contaminated 
springs  or  seeps,  which  are  not  storm 
water.  Id..  Part  III.A.2.a.;  60  FR  at  51155. 
Note  that  such  dry  weather  discharges 
are  not  affected  by  today's  clarification. 

Under  the  Multi-Sector  Permit  at  Part 
I.B.3.g.,  permit  coverage  is  available  for 
storm  water  discharges  covered  by 
some,  but  not  all,  of  the  various  effluent' 
guidelines  that  address  storm  water, 
including,  for  example,  some  of  the 
storm  water  discharges  under  the 
Mineral  Mining  and  Processing 
Guidelines  at  40  CFR  part  436.  60  FR  at 
51112.  The  Multi-Sector  Permit  does 
not,  however,  cover  storm  water 
discharges  from  point  sources  that  are 
subject  to  the  Ore  Mining  and  Dressing 
Guidelines.  60  FR  at  51155;  Part 
XI.G.l.a. 

Table  G-4  of  the  Multi-Sector  Permit, 
entitled  "Applicability  of  40  CFR  Part 
440  Effluent  Limitations  Guidelines  to 
Storm  Water,"  identifies  various 
discharge  sources  associated  with  ore 
mining  and  dressing  operations.  The 
Table  then  indicated  EPA's  view 
concerning  standards  of  regulatory 
control  for  those  discharges.  The 
different  standards  of  regulatory  control 
include:  "mine  drainage"  effluent 
limitations  guidelines,  found  in  the 
Guidelines:  "mill  discharge  process 
water"  effluent  limitations  guidelines, 
also  found  in  the  Guidelines;  "storm 
water,"  which  could,  for  example,  be 
found  in  the  Multi-Sector  Permit;  and 
"imclassified,"  indicating  discharges 
not  regulated  under  the  Guidelines  or 
the  Multi-Sector  Permit. 

As  EPA  said  in  adopting  the  Multi- 
Sector  Permit:  "Table  G-4  clarifies  the 
applicability  of  the  Effluent  Limitations 
Guidelines  found  in  40  CFR  part  440. 
This  Table  does  not  expand  or  redefine 


these  Effluent  Umitations  Guidelines." 
60  FR  at  50897  (emphasis  added).  EPAs 
intent  in  publishing  Table  C— 4, 
therefore,  was  merely  to  reiterate  the 
interpretation  that  EPA  issued  when  it 
promulgated  the  Guidelines. 

m.  Legal  Challenge  Concerning  Table 
0-4 

On  October  10. 1995,  the  National 
Mining  Association  (hereinafter  referred 
to  as  "NMA"  or  the  "Petitioners") 
petitioned  the  U.S.  Court  of  Appeals  for 
the  Eighth  Circuit  for  judicial  review  of 
the  Multi-Sector  Permit.  Specifically. 
Petitioners  challenged  EPAs 
determination  that  storm  water  runoff 
from  a  number  of  ancillary  mine  sources 
identified  in  Table  G-4  of  the  Multi- 
Sector  Permit  would  constitute  sources 
of  "mine  drainage"  under  the 
Guidelines.  The  particular  mining 
activities  of  concern  include  oveiburden 
piles,  haul  roads  made  of  overburden 
and  other  ancillary  mine  areas  that  fall 
within  the  Guidelines  definition  of 
"mine  drainage,"  or  drainage  from  the 
active  "mining  area."  As  noted  above, 
EPA  excluded  storm  water  runoff  frvm 
these  sources  from  coverage  under  the 
Multi-Sector  PermiL  The  Petitioners 
contended  that  this  determination 
reflects  a  new,  more  expansive 
interpretation  of  the  Guidelines. 

NMA  presented  documents  from  the 
prior  Kennecott  litigation,  namely:  EPAs 
1979  decision  responding  to  Keiuiecott's 
petition  for  reconsideration  of  the 
Guidelines;  a  letter  of  EPA  counsel 
which  was  attached  to  a  decision 
responding  to  the  Kennecott  petition  for 
reconsideration  of  the  Guidelines:  and  a 
brief  that  EPA  filed  before  the  Tenth 
Circuit.  NMA  cited  these  documents  to 
support  its  argument  that  EPA's 
interpretation  prior  to  publishing  the 
Multi-Sector  Permit  was  that 
"overburden"  ("waste  rock/overburden 
piles")  would  be  outside  the  scope  of 
the  Guidelines.  NMA  asserted  that 
certain  entries  in  Table  G-4  were 
incorrect  to  the  extent  that  the  table 
categorically  identified  discharges  from 
overburden-related  sources  as  covered 
by  the  Guidelines.  NMA  argued  that, 
based  on  EPA  statements  made  during 
the  course  of  the  Kennecott  litigation,  no 
overburden-related  areas  are  covered  by 
the  Guidelines. 

EPA  has  reviewed  the  Agency 
statements  nude  during  the  1979 
litigation  challenging  the  Guidelines 
rulemaking.  While  disagreeing  with 
NMAs  categorical  conclusion  that  no 
overburden-related  areas  are  covered  by 
the  Guidelines,  EPA  believes  the  earlier 
Agency  statements  reflect  an  EPA 
interpretation  that  storm  water 
discharges  frt>m  "waste  rocJc/overburden 
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piles"  wotild  be  subject  to  the 
Guidelines  only  if  the  "waste  rock/  . 
overburden  piles"  are  within  the  "active 
mining  area"  and  the  resulting  storm 
water  flows  drain  into  a  point  source. 
This  may  include,  but  would  not  be 
limited  to,  such  flows  that  combine  with 
either  process  waters  (i.e.,  mill  drainage) 
or  other  mine  drainage.  This 
clarification  was  not  obvious  iiora  the 
face  of  Table  G— 4  as  presented  in  the 
Multi-Sector  Permit 

NMAs  challenge  to  the  Multi-Sector 
Permit  is  currently  under  the 
advisement  of  the  Eighth  Circuit.  Both 
parties  have  submitted  briefs.  A 
coalition  of  citizens  interest  groups,  the 
Western  Mining  Action  Project  and 
Sierra  Club  Legal  Defense  Fund,  also 
filed  an  amicus  curiae  brief  with  the 
Court.  On  March  10,  1997,  the  Eighth 
Circuit  heard  oral  argument  in  National 
Mining  Association  v.  EPA,  No.  95- 
3519.  At  that  time,  counsel  for  EPA 
represented  to  the  court  that  EPA 
intended  to  prepare  a  clarification  of  the 
Agencys  interpretation  of  the 
technology-based  effluent  limitations 
applicable  to  point  source  discharges 
from  various  areas  at  ore  mining  and 
dressing  operations.  Todays  notice 
provides  that  clarification  and  would 
revise  the  Table  so  that  it  reflects  only 
sources  to  which  the  Permit  would 
apply. 

IV.  Interpretation 

Upon  fuller  review  of  the  underlying 
record,  EPA  now  believes  that,  in  1976- 
79,  the  Agency  did  not  consider  certain 
point  source  discharges  of  storm  water 
associated  with  "waste  rock  and 
overburden"  to  be  subject  to  the  Ore 
Mining  and  Dressing  Guidelines. 
Specifically,  EPA  did  not  conducta 
complete  economic  and  technological 
assessment  of  diverting  drainage  flows 
from  "waste  rack  or  overburden" 
outside  the  active  mining  area  into  the 
active  mining  area.  Therefore,  the 
Agency  did  not  consider  such 
discharges  to  be  sources  of  mine 
drainage.  First,  discharges  from  "waste 
rock/overburden  piles"  woiUd  be 
outside  the  scope  of  the  Guidelines  if 
they  consist  "entirely  of  diffuse  runoff 
which  contacts  overburden  piles,  which 
did  not  either  normally  flow  to,  or  by 
design  dt^n  to  a  point  source."  Such 
diffuse  runoff  would  not  even  be  subject 
to  the  NPDES  permit  program  if  it  was 
not  added  to  waters  of  the  United  States 
through  a  discrete,  confined, 
discemable  conveyance.  See  44  FR  7953 
(Feb.  8,  1979).  Second,  such  discharges 
would  be  outside  the  scope  of  the 
Guidelines  if  storm  water  runoff  from 
overburden-related  sources  was  not 
within  the  "active  mine  area."  In  light 


of  the  above,  EPA  believes  that,  to  the 
extent  that  a  reader  could  misinterpret 
the  Table  as  categorically  including  all 
"waste  rock/oveiburden"  sources  to  be 
within  the  "active  mining  area,"  Table 
G-4  did  not  accurately  reflect  the  scope 
of  the  applicability  of  the  Guidelines. 

Todays  action  does  not  change  in  any 
way  EPAs  interpretation  of  the  coverage 
of  the  Guidelines  set  forth  in  the  1979 
Notice  of  Clarification,  which  provides 
that  the  Guidelines  "are  not  intended  to 
require  the  operator  to  collect  and 
contain  diffuse  storm  water  runoff 
which  would  not  otherwise  be  collected 
in  or  does  not  otherwise  drain  into  a 
point  source."  Todays  notice  articulates 
the  1979  interpretation  to  the  fact 
situation  contained  in  Table  C-4  of  the 
Multi-Sector  Permit. 

Discharges  from  overburden-related 
sources  that  are  outside  of  the  "active 
mining  area"  are  not  covered  by  the 
Guidelines.  Like  all  "point  source" 
discharges,  however,  these  discharges 
require  NPDES  permit  authorization  to 
be  in  compliance  with  the  CWA.  If  these 
discharges  are  entirely  composed  of 
storm  water  (and  are  not  covered  by  the 
Guidelines),  then  they  may  be 
authorized  under  an  EPA  general  permit 
for  storm  water  (if  it  otherwise  meets  the 
eligibility  provisions),  or  an  individual 
permit  witii  BP)-based  controls,  which 
may  include  either  numeric  limitations 
and/or  narrative  limitations  (in  the  form 
of  BMPs). 

Discharges  from  haul  roads 
constructed  of  waste  rock  or  spent  ore 
are  subject  to  the  Guidelines  only  if  the 
haul  roads  so  constructed  are  within  the 
"active  mining  area"  and  the  resulting 
storm  water  flows  drain  into  a  point 
source.  Such  discharges  would  be 
outside  the  scope  of  the  Guidelines  if 
they  are  outside  the  "active  mining 
area."  Point  source  discharges 
consisting  entirely  of  storm  water  from 
haul  road-related  sources  outside  the 
active  mining  area  would  be  addressed 
in  the  same  manner  as  "waste  rock  and 
overburden"  outside  the  active  mining 
area  (see  above).  As  noted  above,  such 
discharges  would  be  outside  the  scope 
of  the  NPDES  program  if  they  consist 
entirely  of  difflise  runoff  which  does  not 
flow  to  a  point  source. 

Though  EPA  notes  that  overburden 
piles  (thus,  runoff  from  overburden)  are 
sometimes  outside  the  "active  mining 
area,"  NPI^S  permit  coverage  is  still 
required  when  such  flows  are  channeled 
or  drain  to  a  point  source.  Under  todays 
clarification,  determinations  about 
whether  numeric  effluent  limitations 
similar  to  those  in  the  Ore  Mining  and 
Dressing  Guidelines  should  apply  to 
discharges  from  overburden  piles  and 
haul  roads  outside  the  active  mining 


area  are  ones  to  be  made  on  a  site-by- 
site  basis  based  on  the  "best 
professional  judgment"  of  the  permit 
writer  (according  to  regulations  at  40 
CFR  §  125.3(d)).  Such  permits  might 
include  effluent  limitations  similar  to 
the  effluent  limitations  for  "mine 
drainage"  under  the  Guidelines.  If 
determined  feasible,  EPA  acknowledges 
that  compliance  with  such  limits  may 
necessitate  diversion  of  flows  from  such 
sources  into  the  active  mining  area  for 
treatment.  EPA  provides  additional 
guidance  below. 

V.  Guidance  to  Permit  Applicants  and 
Permit  Writers 

Based  on  the  foregoing  discussion, 
EPA  is  proposing  Table  G— 4  in  a  revised 
form  today.  In  its  earlier  form.  Table  G- 
4  could  have  been  misinterpreted. 
Consistent  with  earlier  EPA  statements 
made  in  the  preamble  to  the  Guidelines, 
the  Development  Doctunent,  the  Notice 
of  Clarification  and  other  documents 
discussed  above,  the  Table  G— 4 
references  to  discharges  from  "waste 
rock/overburden"  and  "onsite  haul 
roads  constructed  of  waste  rock  or  spent 
ore"  at  active  ore  mining  and  dressing 
sites  are  hereby  modified.  The  Agency 
does  not  consider  those  discharges  to  be 
subject  to  the  Guidelines  on  a 
categorical  basis  unless  they  are  within 
the  "active  mining  area"  arid  the 
resulting  storm  water  flows  drain  into  a 
point  source.  Although  not  compelled 
by  the  Guidelines,  numeric  effluent 
limitations  may  be  appropriate  for  these 
discharges  (i.e.,  point  source  drainage 
from  outside  the  active  mining  area)  if 
the  permit  writer  so  determines  on  a  BPJ  , 
basis  or  if  the  discharge  would  cause  or 
contribute  to  a  violation  of  water  quality 
standards. 

The  Agency  still  presumes  that 
"active  mining  area"  should  be 
interpreted  as  broadly  as  the  plain 
language  of  the  regulations  suggests; 
however,  application  of  the  definition 
may  vary  from  mine  to  mine.  As  the 
Tenth  Circuit  recognized  in  the 
Kennecott  Corp.  case,  "to  cast  such 
definitions  in  absolute,  uneqxiivocal 
terms  would  be  unrealistic,  if  not 
altogether  impossible."  612  F.2d  at 
1243.  The  regulations  define  "active 
mining  area"  as  "a  place  where  work  or 
other  activity  related  to  the  extraction, 
removal,  or  recovery  of  metal  ore  is 
being  conducted,  except,  with  respect  to 
surface  mines,  any  area  of  land  on  or  in 
which  grading  has  been  completed  to 
return  the  earth  to  desired  contour  and 
reclamation  wt^k  has  begun."  40  CFR 
440.132(a).  The  Agency  continues  to 
raject  any  distinction  between  "process" 
and  "nonprocess"  areas  at  mining 
operations  to  determine  the  nature  and 
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scape  of  the  active  mining  area.  Many 
areas  that  some  might  consider  to  be 
"nonprocess"  areas  do  constitute  part  of 
the  active  mining  area  provided  that 
work  or  other  activity  related  to 
extraction,  removal,  or  recovery  of  metal 
ore  is  being  conducted  (until  the  mining 
operation  finishes  recontouring  and 
begins  reclamation). 

Today's  proposed  interpretation  and 
guidance  describe  a  distinct  class  of 
discharges  that  was  not  distinct  from  the 
face  of  Table  G— 4  when  the  Agency 
published  the  Multi-Sector  Permit. 
Specifically ,  today's  proposed 
interpretation  identifies  some 
discharges  that  could  have  been 
interpreted  to  be  "mine  drainage"  under 
the  plain  language  of  the  Guidelines 
and,  therefore,  within  the  applicability 
of  the  Guidelines  and  ineligible  for 
coverage  under  the  ore  mining  and 
dressing  portion  of  the  Multi-Sector 
General  Permit  (and  under  Table  G— 4) 
even  though  the  Agency  did  not 
evaluate  the  technological  feasibility 
and  cost  impacts  of  diverting  drainage 
from  those  sources  into  the  active 
mining  area  when  it  developed  the  Ore 
Mining  and  I>ressing  Guidelines.  Based 
on  today's  proposed  clarification,  such 
an  interpretation  would  be  inaccurate 
because  EPA  did  not  require  diversion 
of  flows  from  outside  the  active  mining 
area  into  the  active  mining  area  for 
treatment  For  this  distinct  and  limited 
class  of  discharges  described  by  today's 
notice,  i.e.,  those  overburden/waste  rock 
sources  outside  the  active  mining  area, 
authorization  under  an  EPA  genual 
permit  for  storm  wrater  may  be  available. 
.    Note  that  the  p^mit  apfuicant  bears 
the  initial  responsibility  to  determine 
whether  its  discharges  are  eligible  for 
coverage  under  an  EPA-issued  general 
permit  Oischai;ges  of  "mine  drainage" 
from  the  "active  mining  area"  are  not 
eligible  for  authorization  under  either 
the  NPI^S  Baseline  General  permit  or 
the  Multi-Sector  Permit  becauise  such 
discharges  are  subiect  to  the  Guidelines. 
For  this  reason,  EPA  encourages  permit 
applicants  to  contact  the  NPDES  permit 
iamance  authority  if  there  is  any  doubt 
raguding  the  nature  and  scope  of  the 
"active  mining  ana"  at  the  site  of  their 
operations.  In  many  cases, 
modifications  to  individual  permits  may 
be  more  appropriate  for  longer-term 
authorization  of  the  storm  discharges  in 
question.  Of  course,  as  indicated  in  the 
Table,  there  may  be  odier  such  point 
sources  of  draiiiage  from  within  the 
active  mining  area  that  would  not  be 
"mine  drainage."  Such  discharges  may 
be  appropriately  regulated  under  EPA 
general  permits  for  storm  wato'. 

EPA  aiso  recoffimands  that  permit 
applicants  contact  the  relevant  NPDES 


authority  for  assistance  in  determining 
the  appropriate  permitting  vehicle  to 
address  the  class  of  discharges 
described  in  today's  notice.  Individual 
permits  provide  the  opportunity  to 
tailor  controls  appropriate  for  the 
discharge,  for  example,  through  the  use 
of  best  professional  judgment  (BP)) 
according  to  40  CFR  125.3(d)  or 
analogous  State  law,  and  whwe 
necessary  to  assure  compliance  with 
water  quality  standards.  If  the  NPDES 
permitting  authority  has  data,  for 
example,  which  indicate  that  discharges 
outside  the  active  mining  area  only 
present  pollution  concerns  associated 
with  solids  (e.g.,  settleable  solids  or 
total  suspended  solids),  the  permit 
requirements  for  those  discharges  may 
be  limited  to  controlling  those  solids. 
However,  if  discharges  contain  heavy 
metals,  the  permitting  authority,  using 
BPJ.  should  establish  appropriate 
technology-based  metals  effluent 
limitations.  Further,  if  the  permitting 
authority  has  data  to  indicate  a 
reasonable  potential  to  cause  or 
contribute  to  an  excursion  of  water 
quality  standards  for  other  pollutants, 
including  pH  and/or  heavy  metals,  then 
the  permit  must  include  those  more 
stringent  requirements  to  assiue 
compliance  with  water  quality 
standards.  EPA  recommends  ongoing 
monitoring  for  both  pH  and  metals 
because  the  complex  geochemistry  at 
many  mine  sites  presents  difficulty  in 
predicting  the  quality  of  storm  water 
into  the  future. 

In  cases  where  there  is  a  dry  weather 
discharge  outside  the  scope  of  the 
Guidelines,  EPA  strongly  recommends 
that  the  permitting  authority  issue  an 
individiial  NPDES  permit  using  BPJ  to 
establish  appropriate  technology-based 
limits  or  more  stringent  limitations 
necessary  to  assure  compliance  with 
water  quality  standards.  The  permitting 
authority  should  consider  the  degree  of 
pollutant  discharges  (especially, 
whether  the  dischiarge  contains  heavy 
metal  pollutants)  and  must  consider  the 
impact  on  the  receiving  water  when 
establishing  appropriate  water  qiiality- 
based  controls  on  the  discharge. 

Finally,  the  Agency  cautions  that 
today's  interpretation  should  not  be 
read  as  a  license  for  mine  operators  to 
convert  point  source  discharges  into 
"nonpoint"  sources  in  order  to  avoid 
regulation  under  the  NPDES  permit 
program.  If  a  mining  operation  has  a 
discemable.  confined,  discrete 
cooveyance.  any  attempt  to  avoid 
regulation  by  intentional  "diffusion"  of 
that  waste  water  stream,  for  example  by 
spraying  it  over  a  bill  side  or  inserting 
diffiiaing  devices  at  the  ends  of  drainage 
culveits.  wroukl  still  constitute  a  point 


source  discharge  if  the  waste  water 
ultimately  enters  waters  of  the  United 
States  (as  opfKJsed  to  appropriate  land 
application  of  such  waste  waters).  While 
such  diffusion  may  beneficially  reduce 
the  potential  for  erosion  and  instream 
sedimentation,  it  would  not  eliminate 
the  need  for  treatment  where  necessary, 
for  example,  where  the  discharge 
contains  metals  contributing  to  a 
violation  of  State  water  quality 
standards. 

VI.  Regulatioa  Aaaeaament 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735;  October  4.  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Greate  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  bud^tary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  the  Agency  takes  the  position 
that  NPDES  genraal  permits  are  not 
"rules"  or  "regulations"  siihject  to  the 
rulemaking  requirements  ot 
Admiiustrative  Procedure  Act  section 
553,  it  has  been  determined  that  this 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subiect 
to  OMB  review. 

B.  Regulatory  Flexibility  Act 

The  Agency  has  determined  that  the 
permit  modification  being  published 
today  is  not  subject  to  the  Regulatory 
FlexibUity  Act  ("RFA"),  which 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
significant  impact  the  rule  will  have  on 
a  substantial  number  of  small  entities. 
By  its  terms,  the  RFA  oidy  applies  to 
rules  subject  to  notiice-and-comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  ("APA") 


Federal  Register  /  Vol.  62,  No.  204  /  Wednesday.  October  22,  1997  /  Notices 


54957 


or  any  other  statute.  Today's  permit 
modification  is  not  subject  to  notice  and 
comment  requirements  under  the  APA 
or  any  other  statute  because  the  APA 
defines  "rules"  in  a  maiuier  that 
excludes  permits.  See  APA  section  551 
(4).  (6).  and  (8). 

APA  section  553  does  not  require 
public  notice  and  opportunity  ror 
comment  for  interpretative  rules  or 
general  statements  of  policy.  In  addition 
to  proposing  modification  of  the  general 
permit,  today's  action  re{}eats  an 
interpretation  of  existing  regulations 
promulgated  almost  twenty  years  ago. 
The  action  would  impose  no  new  or 
additional  requirements. 

C.  Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 
4,  est^lishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

For  reasons  explained  in  the 
discussion  regarding  the  Regulatory 
Flexibility  Act,  the  UMRA  only  applies 
to  rules  subject  to  notice-and-comment 
rulemaking  requirements  undOT  the 


APA  or  any  other  statute.  Today's 
permit  modification  is  not  subject  to 
notice  and  comment  requirements 
under  the  APA  or  any  other  statute 
because  the  APA  defines  "rules"  in  a 
marmer  that  excludes  permits.  See  APA 
section  551  (4),  (6),  and  (8). 

Today's  proposed  permit  modification 
amtains  no  Federal  mandates  (under 
the  regulatory  provisions  of  Title  n  of 
the  UMRA)  for  State,  local,  or  tribal 
goverrunents  or  the  private  sector. 
Today's  proposed  modification  merely 
announces  an  Agency  interpretation  of 
existing  regulations.  EPA  has 
determined  that  this  permit 
modification  does  not  contain  any 
Federal  mandate  that  may  result  in 
expenditxires  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  Therefore,  today's 
proposed  permit  modification  is  not 
subject  to  the  requirements  of  section 
202  of  the  UMRA. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affecteid  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovemmontal  mandates. 


and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Because 
today's  proposed  modification  is  based 
on  an  interpretation  of  existing 
regulations  and  because  EPA  anticipates 
that  extremely  few,  if  any,  small 
governments  operate  mining  operations, 
EPA  has  determined  that  this  action 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments. 

D.  Papermxk  Reduction  Act 

The  proposed  permit  modification 
contains  no  requests  for  information  »nii 
conseqiienUy  is  not  subject  to  the 
Paperworin  Reduction  Act,  44  U.S.C 
3501  et  seq. 

Signed  this  26th  day  of  September.  1997. 
Patricia  L.  Meaay, 
Acting  Regional  Administrator,  Regitm  I. 

Signed  this  26th  day  of  Saptmbsr.  1997. 
IwiyOMM. 
Acting  Regional  AdministnOor.  Repon  6. 

Signed  this  25di  day  of  September.  1997. 
Deborah  lordan. 
Acting  Regional  Administrator.  Region  9. 

Signed  this  25th  day  of  September.  1997. 
Philip  S.  MilUa. 
Acting  Regional  Administrator,  Region  10. 

1.  For  the  reasons  set  forth  in  this 
preamble,  the  table  published  on 
September  29, 1995,  at  60  FR  50897 
would  be  modified  to  read  as  follows: 


Table  G-4.— appucabiuty  of  the  Multi-Sector  General  Permit  to  Storm  Water  Runoff  From  Active  Ore 

(Metal)  Mining  and  Dressing  Sites 


Discharge/source  of  dachaige 


Pies  (seepage  anOfor  mnoR): 
Waste  rocktovertwrdsn  _ 


Topsoi 
Roads  oonstoucted  of  owaste  rock  or  apent  ore: 

Onaile  haul  roads __j ,  

Oflsrie  haul/eccess  roads . „ . ._„_„....„_„ .. 

Roads  not  constmcled  of  waste  rock  or  spam  ore: 

Onsite  haul  roads 

Offsile  haul/access  roads 
MiOing/ooncantrating: 

Runoff  from  taiings  dams/dikes  wrtwn  constructed  of  waste  rock/ 

Runoff  feom  taOngs  damsMikes  when  not  oonslnjcted  of  viaste 
rockAaiings. 

Concenfraion  bukfng     .-. 

Mil  site 

Andtery  areas: 

Offce/administrative  buikfng  and  housing  .. 
Chemical  storage  area 
Oodong  lacMy ,,  . 


NoteteocTHnenl 


H  not  in  aclive  mining  area  and  composed  entirBiy  of  storm  water.  See 
now  oenw. 


N  not  in  active  mining  area  and  composed  entirely  of  storm 

Note  below. 
V  ouiakte  of  the  active  mining 


See 


Exptosive  storage 

Fuel  storage  (oi  tanfcsAeort  pfles) 

VefMcla^wHiiymert      ''~' 


Except  if  "mine  drainage"  is  used  for  dust  controL 


Except  if  process  Auids  are  present  and  only  if  not  in  active 
area  and  composed  entirety  of  storm  water.  See  Mote  tMtow. 
Except  if  process  fluids  are  present 

If  stontf  water  only  and  no  contact  wilh  pies. 
If  storm  water  only  and  rx)  contact  with  pies. 


If  mixed  with  storm 


from  ttie  ndusbial 


Except  if 
constitute  "mine 


excessMe  contact  with 


product  that  woukt  othemwsa 


Bui  coverage  unnecessary  if  only  emptoyea  and  visitor-type  paiking. 
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Table  G-4.— Applicabiuty  of  the  Multi-Sector  General  Permit  to  Storm  Water  Runoff  From  Active  Ore 

(Metal)  Mining  and  Dressing  Sites— Continued 


Discharge/source  o(  (fiscttarge 


Truck  wash  area 


Any  dnlurtnd  area  (unredaifnad)  ».„.,„ „„...._..„ 

Reclaimed  areas  released  from  reclamation  bonds  prior  to  Dec. 

17,  1990 
Paital^/inadequately  reclaimed  areas  or  areas  no(  released  from 

reclamation  bond 


Nota/comment 


Except  when  excessive  contact  with  waste  product  that  would  other- 
wise constitute  "mine  drainage." 

Only  if  not  in  active  mining  area. 


Storm  water  runoff  from  these  sources  are  subject  to  the  NPOES  program  for  storm  water  unless  mixed  with  dncharges  subiect  to  the  440 
CFR  Part  440  that  are  not  regulated  Ijy  another  permit  prior  to  mixing.  Non-storm  water  discharges  from  these  sources  are  subject  to  NPOES 
permiMnai  and  may  be  subject  to  the  effluent  imitation  guidelines  under  40  CFR  Part  440 

Note:  Discharges  from  overburdon/waato  rock  and  oveftxjrderVwaste  rock-related  areas  are  subject  to  40  CFR  pari  440  if  the  source  of  ttie 
drainage  lows  is  within  the  "active  mining  area"  and  the  re&iNing  storm  water  flows  drain  to  a  point  source.  For  such  sources  outside  the  active 


minmg  area,  coverage  under  ttWs  permit  would  be  available  if  the  disctiarge  is  composed  entirely  of  storm  water  and  not  sut)fect  to  40  CFR  Part 
440.  as  weH  as  morting  other  eligibility  aiteria  contained  in  Part  LB.  of  the  permit.  Permit  applicants  bear  the  mitial  responsitHlity  for  determining 
the  applicable  technology-based  standard  for  such  discharges.  EPA  recommends  that  permit  applicants  contact  the  relevant  NPDES  permit  iaw- 
ance  aiAhority  lor  assistance  to  determine  ttw  nature  and  scope  of  tt>e  "active  mining  area"  on  a  mine-by-mine  bass,  as  w^  as  to  determine  tM 
appropriate  permitting  mechanism  tor  auttKxizing  such  dncharges. 


2.  The  third  sentence  in  the  first 
paragraph  in  permit  eligibility  provision 
for  Storm  Water  Discharges  Associated 
with  Industrial  Activity  from  Metal 
Mining  (Ore  Mining  and  E)ressingJ. 
Section  XI.C.l.  (introductory  language), 
previously  published  on  September  29, 
1995.  at  60  FR  51155,  would  be 
modified  and  a  fourth  and  fifth  sentence 
would  be  added  to  read  as  follows: 

1.  Discharges  Covered  Under  This 
Section 

•  *  •  All  storm  water  discharges 
from  inactive  metal  mining  bcilities 
and  storm  water  discharges  from  the 
following  areas  of  active,  and 
temporarily  inactive,  metal  mining 
facilities  are  the  only  discharges  covered 
by  this  permit:  waste  rock/overburden 
piles  outside  the  active  mining  area; 
topaoil  piles:  o&ite  haul/access  roads  if 
outside  of  the  active  mining  area;  haul/ 
access  roads  constructed  of  waste  rock/ 


overburden  if  outside  of  the  active 
mining  area;  onsite  haul/access  roads 
not  constructed  of  waste  rock/ 
overburden/  spent  ore  except  if  mine 
water  is  used  for  dust  control;  runoff 
from  tailings  dams/dikes  when  not 
constructed  of  waste  rock/tailings  and 
no  process  fluids  are  present;  runoff 
from  tailings  dams/dikes  when 
constructed  of  waste  rock/tailings  and 
no  process  fluids  are  present  if  outside 
the  active  mining  area;  concentration 
building  if  no  contact  with  material 
piles;  mill  site  if  no  contact  with 
material  piles;  offlce/administrative 
building  and  bousing  if  mixed  with 
storm  water  from  industrial  area; 
chemical  storage  area;  docking  facility 
except  if  excessive  contact  with  waste 
product:  explosive  storage;  fuel  storage; 
vehicle/equipment  maintenance  area/ 
building:  pariung  areas  (if  necessary); 
power  plant;  truck  wash  areas  except 


whon  excessive  contact  with  waste 
product:  uiueclaimed,  disturbed  areas 
outside  of  active  mining  area;  reclaimed 
areas  released  from  reclamation  bonds 
prior  to  December  17.  1990;  and 
partially/inadequately  reclaimed  areas 
or  areas  not  released  from  reclamation 
bond.  Note:  Discharges  from 
overburden/waste  rock  and  overburden/ 
waste  rock-related  areas  are  subject  to 
40  CFR  part  440  if  the  source  of  the 
drainage  flows  is  within  the  "active 
mining  area"  and  the  resulting  storm 
water  flows  drain  to  a  point  source.  For 
such  sources  outside  the  active  mining 
area,  coverage  under  this  permit  would 
be  available  if  the  discharge  is 
composed  entirely  of  storm  water  and 
not  subject  to  40  CFR  part  440,  as  well 
as  meeting  other  eligibility  criteria 
contained  in  Part  LB.  of  the  permiL 

|FR  Doc.  97-27854  Filed  10-21-97;  8:45  am] 


WMnosday 
October  22, 


1997 


Part  IV 

Department  of 
Commerce 

hitemational  Trade  Administration 


Countervainng  Duty  Determinations; 
Trinidad  and  TotMgo,  et  ai.;  Notices 


54960 


Federal  Register  /  Vol.  62,  No.  204  /  Wednesday,  October  22,  1997  /  Notices 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(C-274-803] 

Suspension  of  Countervailing  Duty 
Investigation:  Steel  Wire  Rod  From 
Trinidad  and  Tobago 

AGENCY:  Import  Administration, 
International  Trade  Administratioa. 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  suspended  the 
countervailing  duty  investigation 
involving  steel  wire  rod  from  Trinidad 
and  Tobago.  The  basis  for  the 
suspension  is  an  agreement  between  the 
Department  and  the  Government  of 
Trinidad  and  Tobago  (GOTT)  wherein 
the  GOTT  has  agreed  not  to  provide  any 
new  or  additional  export  or  import 
substitution  subsidies  on  the  subject 
merchandise  and  has  agreed  to  restrict 
the  volume  of  direct  or  indirect  exports 
to  the  United  States  of  steel  wire  rod 
products  from  all  Trinidad  and  Tobago 
producers/exporters  in  order  to 
eliminate  completely  the  injurious 
effects  of  exports  of  this  merchandise  to 
the  United  States. 

EFFECTIVE  DATE:  October  22. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Kemp  or  Donna  Kinsella,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Group  m.  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  1874, 14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230;  telephone 
(202)  482-1131  or  4093. 

SUPm.EMENTARY  MFORMATUN: 
Background 

On  March  24, 1997,  the  Department 
initiated  a  countervailing  duty 
investigation  under  section  702  of  the 
Tariff  Act  of  1930,  (the  Act),  as 
amended,  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  steel  wire  rod  from  Trinidad  and 
Tc^Mgo  receive  subsidies  (62  FR  13866). 
On  April  30, 1997,  the  United  States 
International  Trade  Commission  (ITC) 
notified  the  Department  of  its 
affirmative  preliminary  injury 
determination.  On  May  2, 1997,  we 
postponed  the  preliminary 
determination  until  no  later  than  July 
28. 1997  (62  FR  25172.  May  8, 1997). 

On  July  28, 1997,  the  Department 
preliminarily  determined  that 
countervailable  subsidies  are  being    > 
provided  to  Caribbean  I^pat  Limited 
(CIL)  (62  FR  41927.  August  4, 1997). 
Between  August  18  and  26, 1997,  the 
Department  verified  the  questionnaire 


responses  of  the  GOTT  and  CIL  in 
Trinidad  and  Tobago. 

The  Department  and  the  GOTT 
initialed  a  proposed  agreement 
suspending  this  investigation  on 
September  16, 1997.  Interested  parties 
were  informed  that  the  Department 
intended  to  finalize  the  agreement  on 
October  14,  1997,  and  were  invited  to 
provide  written  comments  on  the 
agreement.  No  comments  were  filed  by  . 
interested  parties. 

The  Department  and  the  GOTT  signed 
the  final  suspension  agreement  on 
October  14. 1997. 

Scope  of  Suspension  Agreement 

The  products  covered  by  this 
suspension  of  investigation  are  set  forth 
in  section  II  of  Appendix  1  to  this 
notice. 

Suspension  of  Investigation 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  their  positions  with  respect 
to  the  proposed  suspension  agreement. 
In  accordance  with  section  704(c)  of  the 
Act»  we  have  determined  that 
extraordinary  circumstances  are  present 
in  this  case,  as  defined  by  section 
704(c)(4)  of  the  Act.  {See  October  14. 
1997,  Extraordinary  Circumstances 
Memorandum  to  Robert  S.  LaRussa.) 

The  suspension  agreement  provides 
that:  (1)  The  GOTT  will  not  provide  any 
new  or  additional  export  or  import 
substitution  subsidies  on  the  subject 
merchandise;  and  (2)  the  GOTT  will 
restrict  the  volume  of  direct  or  indirect 
exports  to  the  United  States  of  subject 
merchandise  &t>m  all  Trinidad  and 
Tobago  producers/exporters. 

We  have  also  determined  that  the 
suspension  agreement  can  be  monitored 
effectively  and  is  in  the  public  interest, 
pursuant  to  section  704(d)  of  the  Act. 
(See  October  14. 1997,  Public  Interest 
Memorandum  to  Robert  S.  LaRussa.)  We 
find,  therefore,  that  the  criteria  for 
suspension  of  the  investigation  pursuant 
to  section  704(c)  of  the  Act  have  been 
met.  The  terms  and  conditions  of  the 
suspension  agreement,  signed  October 
14. 1997,  are  set  forth  in  Appendix  I  to 
this  notice. 

The  suspension  of  liquidation  ordered 
in  the  final  affirmative  determination  in 
this  case  shall  continue  in  effect,  subject 
to  section  704(h)(3)  of  the  Act.  Section 
704(f)(2)(B)  of  the  Act  provides  that  the 
Department  may  adjust  the  security 
required  to  reflect  the  effect  of  the 
Agreement.  Pursuant  to  this  provision, 
the  Department  has  found  that  the 
Agreement  eliminates  completely  the 
injurious  effects  of  these  imports  and, 
thus,  the  Department  is  adjusting  the 


security  required-from  producers  and/or 
exporters  to  zero. 

On  October  14, 1997,  we  received  a 
request  from  petitioners  requesting  that 
we  continue  the  investigation.  Pursuant 
to  this  request,  we  are  continuing  the 
investigation  in  accordance  with  section 
704(g)  of  the  Act.  We  will  notify  the 
International  Trade  Commission  (ITC)  of 
our  determination.  If  the  ITC's  injury 
determination  is  negative,  the  agreement 
will  have  no  force  or  effect,  and  the 
investigation  will  be  terminated  [see 
section  704(f)(3)(A)  of  the  Act).  If  the 
ITC's  determination  is  affirmative,  the 
Department  will  not  issue  a 
countervailing  duty  order  as  long  as  the 
suspension  agreement  remains  in  force 
(see  section  704(f)(3)(B)  of  the  Act). 

This  notice  is  published  pursuant  to 
section  704(f)(1)(A)  of  the  Act 

Dated:  October  14, 1997. 
Robert  S.LaRi 


Assistant  Secretary  for  Import 
Administration. 

Agreement  Suspending  the 
Countervailing  Duty  Investigation  on 
Steel  Wire  Rod  From  Trinidad  and 
Tobago 

For  the  purpose  of  encouraging  bee 
and  fair  trade  in  steel  wire  rod, 
establishing  more  normal  market 
relations,  and  eliminating  injury  to  the 
domestic  industry,  the  United  States 
Department  of  Commerce  ("the  ^ 

Department")  and  the  Government  of 
Trinidad  and  Tobago  enter  into  this 
suspension  agreement  ("the 
Agreement"). 

Pursuant  to  this  Agreement,  the 
Government  of  Trinidad  and  Tobago 
agrees  not  to  provide  any  new  or 
additional  export  subsidies  on  the 
subject  merchandise.  The  Government 
of  Trinidad  and  Tobago  also  will  restrict 
the  volume  of  direct  or  indirect  exports 
to  the  United  States  of  subject 
merchandise  from  all  Trinidad  and 
Tobago  producers/exporters,  subject  to 
the  terms  and  provisions  set  forth 
below. 

On  the  basis  of  this  Agreement, 
pursuant  to  the  provisions  of  Sections 
704  (b)  and  (c)  of  the  Tariff  Act  of  1930. 
as  amended  (the  "Act")  (19  U.S.C. 
1671c  (b)  and  (c)),  the  Department  shall 
suspend  its  countervailing  duty 
investigation  with  respect  to  steel  wire 
rod  produced  in  Trinidad  and  Tobago, 
subject  to  the  terms  and  provisions  set 
fordi  below. 

L  Definitions 

For  purposes  of  this  Agreement,  the 
following  definitions  apply: 

A.  "Date  of  Export"  for  imports  of 
subject  merchandise  into  the  United 
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States  shall  be  considered  the  date  the 
Export  License  was  issued. 

B.  "Party  to  the  Proceeding"  means 
any  interested  party,  within  the 
meaning  of  Section  355.2(1)  of  the 
Department's  Regulations,  which 
actively  participates  through  written 
submissions  of  factual  information  or 
written  argument. 

C.  "Indirect  Exports"  means 
arrangements  as  defined  in  Section  IV.E 
of  this  Agreement  and  exports  from 
Trinidad  and  Tobago  through  one  or 
more  third  countries,  whether  or  not 
such  exports  are  further  processed, 
whether  or  not  such  exports  are  sold  in 
one  or  more  third  countries  prior  to 
importation  into  the  United  States  and 
whether  or  not  the  Trinidad  and  Tobago 
producer  knew  the  product  was 
destined  to  enter  the  United  States. 

D.  For  purposes  of  this  Agreement, 
"United  States"  shall  comprise  the 
customs  territory  of  the  United  States  of 
America  (the  50  States,  the  District  of 
Columbia  and  Puerto  Rico)  and  foreign 
trade  zones  located  in  the  territory  of 
the  United  States  of  America. 

E.  "Export  License"  is  the  document 
which  serves  as  both  an  export  license 
and  a  certificate  of  origin.  An  Export 
License  must  accompany  all  shipments 
of  subject  merchandise  from  Trinidad 
and  Tobago  to  the  United  States,  and 
must  contain  all  of  the  information 
enumerated  in  the  Appendix  (U.S. 
sales),  except  Date  of  Entry  information 
and  Final  C>estination. 

F.  "Relevant  Period"  for  the  export 
limit  of  this  Agreement  means  the 
period  October  1  through  September  30. 

G.  "For  Consumption"  means  all 
subject  merchandise  sold  to  customers, 
such  as,  trading  companies,  distributors, 
resellers,  end-users,  or  service  centers. 

H.  "End-User"  means  an  entity,  such 
as  a  steel  service  center,  reseller,  trading 
company,  end-user,  etc.,  which 
consumes  the  subject  merchandise  as 
defined  in  Section  I.G. 

n.  Product  Coverage 

The  products  covered  by  this 
Agreement  ("subject  merchandise")  are 
certain  hot-rolled  carbon  steel  and  alloy 
steel  products,  in  coils,  of 
approximately  round  cross  section, 
between  5.00  mm  (0.20  inch)  and  19.0 
mm  (0.75  inch),  inclusive,  in  solid 
cross-sectional  diameter.  Specifically 
excluded  are  steel  products  possessing 
the  above  noted  physical  characteristics 
and  meeting  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
definitions  for  (a)  stainless  steel;  (b)  tool 
steel;  (c)  high  nickel  steel;  (d)  ball 
bearing  steel;  (e)  free  machining  steel 
that  contains  by  weight  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 


bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.4  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium, 
and/or  more  than  0.01  percent  of 
tellurium;  or  (f)  concrete  reinforcing 
bars  and  rods. 

The  following  products  are  also 
excluded  from  the  scope  of  this 
Agreement: 

Coiled  products  5.50  mm  or  less  in 
true  diameter  with  an  average  partial 
decarburization  per  coil  of  no  more  than 
70  microns  in  depth,  no  inclusions 
greater  than  20  microns,  containing  by 
weight  the  following:  carbon  greater 
than  or  equal  to  0.68  percent;  aluminum 
less  than  or  equal  to  0.005  percent; 
phosphorous  plus  sulfur  less  than  or 
equal  to  0.040  percent;  maximum 
combined  copper,  nickel  and  chromiimi 
content  of  0.13  percent;  and  nitrogen 
less  than  or  equal  to  0.006  percent.  This 
product  is  commonly  referred  to  as 
"Tire  Cord  Wire  Rod." 

Coiled  products  7.9  to  18  mm  in 
diameter,  with  a  partial  decarburization 
of  75  microns  or  less  in  depth  and 
seams  no  more  than  75  microns  in 
depth;  containing  0.48  to  0.73  percent 
carbon  by  weight.  This  product  is 
commonly  referred  to  as  "Valve  Spring 
Quality  Wire  Rod." 

The  products  subject  to  this 
Agreement  are  currentiy  classifiable 
under  subheadings  7213.91.3000, 
7213.91.4500,  7213.91.6000, 
7213.99.0030,  7213.99.0090, 
7227.20.0000,  and  7227.90.6050  of  the 
HTSUS.  Altiiough  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
Agreement  is  dispositive. 

m.  Non-Provision  of  Export  Subsidies 

A.  The  Government  of  Trinidad  and 
Tobago  certifies  that  all  exports  of  the 
subject  merchandise  to  the  United 
States  made  on  or  after  the  effective  date 
of  this  Agreement  will  not  receive  or 
benefit  fivm  any  export  or  import 
substitution  subsidies,  other  than  export 
allowances  imder  Act  No.  14  of  1976,  as 
codified  in  Section  8(1)  of  the 
Corporation  Tax  Act,  whereby 
companies  in  Trinidad  and  Tobago  with 
export  sales  may  deduct  an  export 
allowance  in  calculating  their  corporate 
income  tax. 

B.  The  Government  of  Trinidad  and 
Tobago  recognizes  that  the  provision  of 
any  export  or  import  substitution 
subsidies  on  the  production  or  shipment 
of  the  subject  merchandise  exported 
direcUy  or  indirecUy  &T>m  Trinidad  and 
Tobago  to  the  United  States,  other  than 
that  export  subsidy  specifically 
provided  for  in  Section  HI. A.,  may  result 
in  termination  of  this  Agreement  and 


resumption  of  the  investigation 
pursuant  to  the  provisions  of  section 
704(i)  of  the  Act.  Export  or  import 
substitution  subsidies  include  those  that 
have  been  determined  to  be  export  or 
import  substitution  subsidies  in  the 
preliminary  determination  in  the 
countervailing  duty  investigation 
imderlying  this  Ag^ment  (unless  the 
investigation  is  continued  and  a 
contrary  decision  is  reached  in  the  final 
determination],  in  any  final  U.S. 
countervailing  duty  investigation  of  a 
Trinidad  and  Tobago  product,  or  in  any 
final  review  of  a  Trinidad  and  Tobago 
product  under  section  751  of  the  Act, 
and  include  subsidies  which  may  apply 
to  other  products  or  exports  to  other 
destinations  to  the  extent  that  such 
subsidies  caimot  be  segregated  as 
applying  solely  to  such  otiier  products 
or  exports.  For  purposes  of  this 
Agreement,  relief  from  corporation  tax 
pursuant  to  the  Fiscal  Incentives  Act. 
Chapter  85:01,  shall  not  be  considered 
an  export  or  import  substitution 
subsidy,  so  long  as:  (1)  Such  relief  is  in 
lieu  of  the  tax  benefit  currentiy 
conferred  by  the  export  allowance  under 
Act  No.  14  of  1976,  as  codified  in 
Section  8(1)  of  the  Corporation  Tax  Act, 
as  of  August  1, 1997;  (2)  such  relief  does 
not  exceed  the  amoimt  of  benefit  that 
would  have  been  received  for  the  same 
year  under  the  export  allowance 
program  provided  for  in  Act  No.  14  of 
1976,  as  codified  in  Section  8(1)  of  the 
Corporation  Tax  Act,  as  of  August  1 , 
1997;  and  (3)  there  is  no  determination 
by  the  World  Trade  Organization  that 
either  the  Fiscal  Incentives  Act  or,  as 
appropriate,  the  Corporation  Tax  Act  is 
inconsistent  with  the  development 
needs  of  Trinidad  and  Tobago  pursuant 
to  Article  27  of  the  Agreement  on 
Subsidies  and  Countervailing  Measures 
("the  SCM"). 

C.  The  Government  of  Trinidad  and 
Tobago  shall  notify  the  Department  in 
writing  of  any  new  benefit  which  is,  or 
which  the  Government  of  Trinidad  and 
Tobago  has  reason  to  know  would  be,  an 
export  or  import  substitution  subsidy  on 
shipments  of  the  subject  merchandise 
exported,  directiy  or  indirectiy,  fit>m 
Trinidad  and  Tobago  to  the  United 
States,  including  subsidies  which  may 
apply  to  both  the  subject  merchandise 
and  other  products  or  exports  to  other 
destinations,  to  the  extent  such  benefits 
cannot  be  segregated  as  applying  solely 
to  such  other  products  or  exports. 

D.  At  such  time  as  Trinidad  and 
Tobago  reaches  export  competitiveness       i 
with  respect  to  products  covered  by  this 
Agreement,  as  defined  by  Article  27.6  of 
the  SCM,  the  export  subsidy  specifically 
provided  for  in  Section  III.A  shall  be 
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eliminated  in  accordance  with  Article 
27.5  of  the  SCM. 

IV.  Export  Limit 

A.  The  export  limit  for  subject 
merchandise  in  each  Relevant  Period 
shall  be  148,000  short  tons.  The  export 
limit  for  each  Relevant  Period  shall  be 
allocated  in  semi-annual  quota 
allocation  periods  (October-March, 
April-September).  No  more  than  60%  of 
the  export  limit  fbr  any  Relevant  Period 
can  be  allocated  in  any  given  semi- 
annual quota  allocation  period. 
Deductions  from  the  export  limit  shall 
be  made  based  on  the  "Date  of  Export," 
as  defined  in  Section  L 

B.  On  or  after  the  efiiective  daten>f  this 
Agreement,  the  Government  of  Trinidad 
and  Tobago  will  restrict  the  volume  of 
direct  or  indirect  exports  of  subject 
merchandise  to  the  United  States,  and 
the  transfer  or  withdrawal  from 
inventory  of  subject  merchandise 
(consistent  with  the  provisions  of 
Section  WD),  in  accordance  with  the 
export  limit  then  in  effect. 

C.  An  export  shipment  to  the  United 
States  may  not  be  made  for  more  than 
the  entire  amount  of  quota  allocated  for 
that  semi-annual  quota  allocation 
period.  Any  amount  exported  to  the 
United  States  during  a  semi-annual 
quota  allocation  period  shall  not. 
however,  when  cumulated  with  all  prior 
exports  to  the  United  States  %vithin  the 
same  Relevant  Period,  exceed  the 
annual  quota  for  that  Relevant  Period. 

D.  Any  inventories  of  subject 
merchandise  currently  held  in  the 
United  States  by  a  Trinidad  and  Tobago 
entity  and  imported  into  the  United 
States  between  May  6, 1997.  and  the 
effective  date  of  this  Agreement  tvill  be 
subject  to  the  following  conditions: 

1.  Such  inventories  will  not  be 
transferred  or  withdrawn  from 
inventory  for  consumption  in  the 
United  States  without  an  Export  License 
issued  by  the  Government  of  Trinidad 
and  Tobago.  Any  such  transfers  or 
withdrawals  from  inventory  shall  be 
deducted  from  the  export  limit  in  effect 
at  the  time  the  Export  License  is  issued. 

2.  A  request  for  an  Export  License 
under  this  provision  shall  be 
accompanied  by  a  report  specifying  the 
original  date  of  export,  the  date  of  entry 
into  the  United  States,  the  identity  of 
the  original  exporter  and  importer,  the 
customer,  a  complete  description  of  the 
product  (including  lot  numbers  and 
other  available  identifying 
docimientation),  and  the  quantity 
expressed  in  short  tons. 

3.  In  the  event  that  there  is  a  surge  of 
sales  of  subject  memhandi.se  from  such 
inventory,  the  Department  will  decrease 


the  export  limit  to  take  into  account 
such  sales. 

E.  Any  arrangement  involving  the 
exchange,  sale,  or  delivery  of  steel  wire 
rod  products,  as  described  in  Section  II, 
horn  Trinidad  and  Tobago,  to  the  degree 
it  results  in  the  sale  or  delivery  in  the 
United  States  of  steel  wire  rod  products, 
as  described  in  Section  n,  from  a 
country  other  than  Trinidad  and 
Tobago,  is  subject  to  the  requirements  of 
Section  V  and  will  be  counted  toward 
the  available  quota.  Any  such 
transaction  that  does  not  comply  with 
the  requirements  of  Section  V  will  be 
deducted  from  the  available  quota 
pursuant  to  Section  VII. 

F.  Where  subject  merchandise  is 
imported  into  the  United  States  and  is 
subsequently  re-exported,  or  re- 
packaged and  re-exported,  the  available 
quota  shall  be  increased  by  the  number 
of  short  tons  re-exported.  Such  increase 
will  be  applicable  to  the  Relevant  Period 
corresponding  to  the  time  of  such  re- 
export Such  increase  will  be  applied 
only  after  the  Department  receives,  and 
has  the  opportunity  to  verify,  evidence 
demonstrating  original  importation,  any 
re-packaging,  and  subsequent 
exportation.  The  re-exported  material 
must  be  identical  to  the  imported 
material. 

G.  Export  Licenses  for  a  given 
Relevant  Period  may  not  be  issued  after 
September  30,  except  that  Export 
Licenses  not  so  issued  may  be  issued 
during  the  first  three  months  of  the 
following  Relevant  Period,  up  to  a 
maximum  of  15  pertrent  of  the  export 
limit  for  that  following  Relevant  Period. 
Such  "carried-over"  quota  shall  be 
counted  against  the  export  limit 
applicable  to  the  previous  Relevant 
Period. 

Export  Licenses  for  up  to  15  percent 
ofthe  export  limit  for  a  subsequent 
Relevant  Period  may  be  issued  as  early 
as  August  1  of  the  preceding  Relevant 
Period.  Such  "carried-back"  quota  shall 
be  counted  against  the  export  limit 
applicable  to  the  following  Relevant 
Period. 

H.  For  the  first  90  days  after  the 
effective  date  of  this  Agreement,  subject 
merchandise  shall  be  admitted  into  the 
United  States  wQth  an  "Export  License/ 
Certificate  of  Origin  (Temporary 
Papers)." 

The  volume  of  any  such  imports  will 
be  deducted  from  the  export  limit 
applicable  to  the  first  Relevant  Period. 
A  full  reporting  of  any  such  imports, 
which  must  correspond  to  the  United 
States  sales  information  detailed  in  the 
Appendix,  must  be  submitted  to  the 
Department  no  later  than  30  days  after 
the  conclusion  of  the  90  day  period. 


This  data  must  be  sorted  on  the  basis  of 
date  of  export. 

V.  Export  License 

A.  The  Government  of  Trinidad  and 
Tobago  will  restrict  the  volume  of  direct 
or  indirect  exports  of  subject 
merchandise  to  the  United  States  by 
means  of  semi-annual  quota  allocations 
and  Export  Licenses.  Export  Licenses 
shall  be  issued  by  the  Government  of 
Trinidad  and  Tobago  for  all  direct  or 
indirect  exports  of  subject  merchandise 
to  the  United  States  in  accordance  with 
the  export  limit  in  Section  IV. 

B.  Thirty  days  following  the  semi- 
annual allocation  of  quota  rights  fbr  any 
Relevant  Period,  the  Covenunent  of 
Trinidad  and  Tobago  shall  provide  to 
the  Department  a  report  identifying  each 
quota  recipient  and  the  volume  of  quota 
which  each  recipient  has  been  accorded 
("report  of  quota  allocadon  results"). 

C.  Before  it  issues  an  Export  License, 
the  Government  of  Trinidad  and  Tobago 
will  ensure  that  neither  the  aimual 
quota  for  the  Relevant  Period  nor  the 
semi-annual  quota  allocation  is 
exceeded. 

D.  The  Government  of  Trinidad  and 
Tobago  shall  take  action,  including  the 
imposition  of  penalties,  as  may  be 
necessary  to  make  effective  the 
obligations  resulting  from  the  export 
limit  and  Export  Licenses.  The 
Government  of  Trinidad  and  Tobago 
will  inform  the  Department  of  any 
violations  concerning  the  export  limit 
and/or  Export  Licenses  which  come  to 
its  attention  and  the  action  taken  with 
respect  thereto. 

The  Department  will  inform  the 
Government  of  Trinidad  and  Tobago  of 
violations  concerning  the  export  limit 
and/or  Export  Licenses  which  come  to 
its  attention  and  the  action  taken  with 
respect  thereto. 

E.  Export  Licenses  will  be  issued 
sequentially,  will  be  endorsed  against 
the  export  limit  for  the  Relevant 
Periods,  and  will  reference  the  report  of 
quota  allocation  results  fbr  the 
appropriate  Relevant  Period. 

F.  Export  Licenses  must  be  issued  no 
earlier  than  one  month  before  the  day. 
month,  and  year  on  which  the 
merchandise  is  accepted  by  a 
transportation  company,  as  indicated  in 
the  bill-of-lading  or  a  comparable 
transportation  document,  for  export 

G.  On  or  after  the  effective  date  of  this 
Agreement,  the  United  States  shall 
require  presentation  of  an  Export 
License  as  a  condition  for  entry  of 
subject  merchandise  into  the  United 
States.  The  United  SUtes  will  prohibit 
the  entry  of  any  subject  merchandise  not 
accompanied  by  an  Export  License. 
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VI.  Implementation 

A.  Export  Subsidies 

The  Government  of  Trinidad  and 
Tobago  shall  certify  to  the  Department 
within  15  days  after  the  first  day  of  each 
three- month  period,  beginning  on 
January  15, 1998,  whether  it  continues 
4o  be  in  compliance  with  the  agreement 
by  providing  that  all  exports  of  the 
subject  merchandise  to  the  United 
States  will  not  receive  or  benefit  from 
any  export  or  import  substitution 
subsidies,  except  that  export  subsidy 
which  is  specifically  provided  for  in 
Section  III.A.  Failure  to  supply  such 
information  or  certification  in  a  timely 
Eashion  may  residt  in  the  immediate 
resumption  of  the  investigation  or 
issuance  of  a  countervailing  duty  order. 

B.  Export  Limit 

In  order  to  effectively  restrict  the 
volume  of  exports  of  subject 
merchandise  to  the  United  States,  the 
Government  of  Trinidad  and  Tobago 
agrees  to  implement  the  following 
procedures: 

1.  Establish  an  Export  License 
program  fbr  all  exports  of  subject 
merchandise  to,  or  destined  directly  or 
indirecUy  fbr  coiuumption  in,  the 
United  States,  no  later  than  90  days  after 
the  effective  date  of  this  Agreement 

2.  Ensure  compliance  by  any  official 
Trinidad  and  Tobago  institution, 
chamber,  or  other  entities  authorized  by 
the  Government  of  Trinidad  and 
Tobago,  all  producers,  exporters, 
brokers,  and  traders  of  the  subject 
merchandise,  and  their  affiliated  parties, 
wdth  all  procedures  established  in  order 
to  efEsctuate  this  Agreement 

3.  Collect  information  from  all 
Trinidad  and  Tobago  producers, 
exporters,  brokers,  and  traders  of  the 
subject  merchandise,  and  their  affiliated 
parties,  on  the  sale  of  the  subject 
merchandise,  and  report  such 
information  pursuant  to  Section  Vm  of 
this  Agreement 

4.  Prohibit,  by  resolution,  decree, 
legislation  or  equivalent  Government 
action,  direct  and  indirect  exports  to  the 
United  States  of  subject  merchandise 
except  with  an  Export  License  issued 
pursuant  to  Section  V.A.  and  impose 
strict  sanctions,  such  as  penalties  or 
prohibition  from  participation  in  the 
ejqmrt  limit  allowed  by  the  Agreement, 
in  the  event  that  any  Trinidad  and 
Tobago  or  Trinidad  and  Tobago- 
affiliated  parfy  does  not  comply  in  full 
with  all  the  terms  of  the  Agreement 

VO.  Awtirircianvention 

A.  The  Government  of  Trinidad  and 
Tobago  will  take  all  appropriate 
measures  under  Trinidad  and  Tobago 


law  to  prevent  circumvention  of  this 
Agreement  It  shall  prompUy  conduct  an 
inquiry  into  any  and  all  allegations  of 
circumvention,  including  allegations 
raised  by  the  Department,  and  shall 
complete  such  inquiries  in  a  timely 
manner  (normally  within  45  days).  The 
Government  of  Trinidad  and  Tobago 
shall  notify  the  Department  of  the 
results  of  its  inquiries  within  ten  d^ys 
of  the  conclusion  of  such  inquiries. 
Within  15  days  of  a  request  from  the 
Department,  the  Government  of 
Trinidad  and  Tobago  shall  share  with 
the  Department  all  facts  known  to  the 
Government  of  Trinidad  and  Tobago 
regarding  its  inquiries,  its  analysis  of 
such  facts  and  the  results  of  such 
inquiries.  The  Government  of  Trinidad 
and  Tobago  will  require  all  Trinidad 
and  Tobago  exporters  of  steel  wire  rod 
products,  as  described  in  Section  II.  to 
include  a  provision  in  their  contracts  for 
sales  to  countries  other  than  the  United 
States  that  the  steel  wire  rod  sold 
through  such  contracts  cannot  be  re- 
exported, transhipped  or  swapped  to  the 
United  States,  or  otherwise  used  to 
circumvent  the  export  limit  of  this 
Agreement.  The  Government  of 
Trinidad  and  Tobago  will  also  establish 
appropriate  mechanisms  to  enforce  this 
'  requirement. 

B.  If,  in  an  inquiry  pyrsuant  to 
paragraph  A,  the  Government  of 
Trinidad  and  Tobago  determines  that  a 
Trinidad  and  Tobago  company  has 
participated  in  a  transaction  that 
resulted  in  circumvention  of  the  export 
limit  of  this  Agreement,  then  the 
Government  of  Trinidad  and  Tobago 
shall  impose  penalties  on  such  company 
including,  but  not  limited  to,  denial  of 
access  to  the  steel  wire  rod  quota. 
Additionally,  the  Government  of 
Trinidad  and  Tobago  shall  deduct  an 
amount  of  steel  wire  rod  equivalent  to 
the  amoimt  involved  in  such 
circumvention  from  the  available  quota 
and  shall  immediately  notify  the 
Department  of  the  amount  deducted.  If 
sufficient  quota  is  not  available  in  the 
current  Relevant  Period,  then  the 
remaining  amount  necessary  shall  be 
deducted  from  the  subsequent  Relevant 
Period. 

C.  If  the  Government  of  Trinidad  and 
Tobago  determines  that  a  company  bom 
a  third  country  has  circtunvented  the 
Agreement  and  the  signatories  agree  that 
no  Trinidad  and  Tobago  entify 
participated  in  or  had  knowledge  of 
such  activities,  then  the  signatories  shall 
hold  consultations  for  the  purpose  of 
sharing  evidence  regarding  such 
circumvention  and  reaching  mutual 
agreement  on  the  appropriate  step>s  to  be 
taken  to  eliminate  such  circumvention, 
such  as  the  Government  of  Trinidad  an^. 


Tobago  prohibiting  sales  of  Trinidad 
and  Tobago  steel  wire  rod  to  the 
company  responsible  or  reducing  steel 
wire  rod  exports  to  the  country  in 
question.  If  the  signatories  are  unable  to 
reach  mutual  agreement  within  45  days, 
then  the  Department  may  Xake 
appropriate  action,  such  as  deducting 
the  amount  of  steel  wire  rod  involved  in 
such  circumvention  from  the  available 
quota,  taking  into  account  all  relevant 
fectors.  Before  taking  such  action,  the 
Department  will  notify  the  Government 
of  Trinidad  and  Tobago  of  the  facts  and 
reasons  constituting  the  basis  for  the 
Department's  intended  action  and  will 
afford  the  Government  of  Trinidad  and 
Tobago  ten  days  in  which  to  comment 

D.  11  the  Department  determines  that 
a  Trinidad  and  Tobago  entify 
participated  in  circumvention,  the 
signatories  shall  hold  consultations  Cor 
the  purpose  of  sharing  evidence 
regarding  such  circumvention  and 
reaching  mutual  agreement  on  an 
appropriate  resolution  of  the  problem.  V 
the  signatories  are  unable  to  reach 
mutual  agreement  within  45  days,  the 
Department  may  take  appropriate 
action,  such  as  deducting  the  amount  of 
steel  wire  rod  involved  in  such 
circumvention  from  the  available  quota 
or  instructing  the  U.S.  Customs  Service 
to  deny  entry  to  any  subject 
merchandise  sold  by  the  entify  found  to 
be  circumventing  the  Agreement.  Before 
taking  such  action,  the  Department  Mill 
notify  the  Government  of  Trinidad  and 
Tobago  of  the  facts  and  reasons 
constituting  the  basis  for  the 
Department's  intended  action  and  %vill 
afford  the  Government  of  Trinidad  and 
Tobago  ten  days  in  which  to  comment. 

E.  The  Department  shall  direct  the 
U.S.  Customs  Service  to  require  all 
importers  of  steel  wire  rod.  as  described 
in  Section  n.  into  the  United  States, 
regardless  of  stated  country  of  origin,  to 
submit  at  the  time  of  entry  a  written 
statement  certifying  that  the  steel  wire 
rod  being  imported  was  not  obtained 
under  any  arrangement,  swap,  or  other 
exchange  which  would  result  in  the 
circumvention  of  the  export  limit 
established  by  this  Agreement  Where 
the  Department  has  reason  to  believe 
that  such  a  certification  has  been  made 
falsely,  the  Department  will  refer  the 
matter  to  the  U.S.  Customs  Service  or 
the  Department  of  Justice  for  further 
action. 

F.  The  Department  will  take  the 
following  {actors  into  account  in 
distinguishing  normal  steel  wire  rod 
market  arrangements,  swaps,  or  other 
exchanges  from  arrangements  which 
would  result  in  the  circiunvention  of  the 
export  limit  established  by  this 
A^eement: 
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1.  Existence  of  any  verbal  or  written 
arrangements  which  would  result  in  the 
circumvention  of  the  export  limit 
established  by  this  Agreement: 

2.  Existence  of  any  arrangement  as 
defined  in  Section  IV.E  that  was  not 
reported  to  the  Department  pursuant  to 
Section  VIII.A; 

3.  Existence  and  function  of  any 
subsidiaries  or  afBliates  of  the  parties 
involved; 

4.  Existence  and  function  of  any 
historical  and/or  traditional  trading 
patterns  among  the  parties  involved; 

5.  Deviations  (and  reasons  for 
deviation)  from  the  above  patterns, 
including  physical  conditions  of 
relevant  steel  wire  rod  facilities; 

6.  Existence  of  any  payments 
unaccounted  fior  by  previous  or 
subsequent  deliveries,  or  any  payments 
to  one  party  for  merchandise  delivered 
or  swapped  by  another  party: 

7.  Sequence  and  timing  of  the 
arrangements;  and 

8.  Any  other  information  relevant  to 
the  transaction  or  circumstances. 

G.  "Swaps"  include,  but  are  not 
limited  to: 

Ownership  swaps-involve  the 
exchange  of  ownership  of  any  type  of 
steel  wire  rod  product(s),  without 
physical  transfer.  These  may  include 
exchange  of  ownership  of  steel  wire  rod 
products  in  different  countries,  so  that 
the  parties  obtain  ownership  of  products 
located  in  different  countries;  or 
exchange  of  ownership  of  steel  *wire  rod 
products  produced  in  different 
countries,  so  that  the  parties  obtain 
ownership  of  products  of  differenf 
national  origin. 

Flag  swaps-involve  the  exchange  of 
indicia  of  national  origin  of  steel  wire 
rod  products,  without  any  exchange  of 
ownership. 

Displacement  swaps-involve  the  sale 
or  delivery  of  any  type  of  steel  wire  rod 
product(s)  from  Trinidad  and  Tobago  to 
an  intermediary  country  (or  countries) 
which  can  be  shown  to  have  resulted  in 
the  ultimate  delivery  or  sale  into  the 
United  States  of  displaced  steel  Mrire  rod 
products  of  any  type,  regardless  of  the 
sequence  of  the  transaction. 

H.  The  Department  will  enter  its 
determinations  regarding  circumvention 
into  the  record  of  the  Agreement. 

Vm.  Monitoring 

The  Government  of  Trinidad  and 
Tobago  will  provide  to  the  Department 
such  information  as  is  necessary  and 
appropriate  to  monitor  the 
implementation  of  and  compliance  with 
the  terms  of  this  Agreement.  The 
Department  of  Commerce  shall  provide 
semi-annual  reports  to  the  Government 
of  Trinidad  and  Tobago  indicating  the 


volume  of  imports  of  the  subject 
merchandise  to  the  United  States, 
together  with  such  additional 
information  as  is  necessary  and 
appropriate  to  monitor  the 
implementation  of  this  Agreement 

A.  The  Government  of  Trinidad  and 
Tobago  shall  immediately  provide 
copies  of  any  resolution,  decree, 
legislation,  or  equivalent  Government 
action  governing  any  changes  in  the 
export  allowance  provisions  of  Act  No. 
14  of  1976.  as  codified  in  Section  8(1) 
of  the  Corporation  Tax  Act  as  soon  as 
such  changes  occur.  The  Government  of 
Trinidad  and  Tobago  also  shall 
immediately  notify  and  provide  copies 
to  the  Department  of  any  resohition. 
decree,  legislation  or  equivalent 
Government  action  governing  any  other 
export  or  import  substitution  subsidy 
which  is  issued,  altered  or  amended  in 
any  way  as  to  be  applicable  or  available 
to  producers/exporters  of  the  subject 
merchandise  to  the  United  States. 

B.  The  Government  of  Trinidad  and 
Tobago  shall  notify  the  Department  if 
any  exporters  of  the  subject 
merchandise  transship  the  subject 
merchandise  through  third  countries  to 
the  United  States.  The  Government  of 
Trinidad  and  Tobago  also  shall  notify 
the  Department  i^any  exporter  applies 
for  or  receives,  directly  or  indirectly,  the 
benefits  of  any  export  or  import 
substitution  subsidy  program,  other 
than  that  which  is  specifically  excepted 
in  Section  m.A.,  regarding  the  export  of 
the  subject  merchandise. 

C.  Begiiuiing  on  the  effective  date  of 
this  Agreement,  the  Government  of 
Trinidad  and  Tobago  shall  collect  and 
provide  to  the  Department  the 
information  set  forth,  in  the  agreed 
format,  in  the  Appendix.  All  such 
information  will  be  provided  to  the 
Department  by  May  1  of  each  year  for 
exports  during  the  period  from  October 
1  of  the  previous  year  through  March 
31.  In  addition,  such  information  will  be 
provided  to  the  Department  by 
November  1  for  exports  frtim  April  1 
through  September  30,  or  within  90 
days  of  a  request  made  by  the 
Department.  Such  information  will  be 
subject  to  the  verification  provision 
identified  in  Section  vm.G  of  this 
Agreement.  The  Government  of 
Trinidad  and  Tobago  agrees  to  allow 
sales  of  subject  merchandise  only  by 
those  producers  and  through  those 
iHokers  and  trading  companies  which 
permit  full  reporting  and  verification  of 
data.  The  Department  may  disregard  any 
information  submitted  after  the 
deadlines  set  forth  in  this  Section  or  any 
information  which  it  is  unable  to  verify 
to  its  satisfaction. 


Aggregate  quantify  and  value  of  sales 
by  HTS  category  to  each  third  country 
will  be  provided  to  the  Department  by 
May  1  of  each  year  for  exports  during 
the  period  from  October  1  of  the 
previous  year  through  March  31.  In 
addition,  such  quantify  and  value 
information  will  be  provided  to  the 
Department  by  November  1  for  exports 
from  April  1  through  September  30.      ' 

Transaction  specific  data  for  all  third 
country  sales  will  also  be  reported  on 
the  schedule  provided  above  in  the 
format  provided  in  the  Appendix. 
However,  if  the  Department  concludes 
that  the  transaction  sjiecific  data  is  not 
necessary  for  a  given  period,  it  will 
notify  the  Government  of  Trinidad  and 
Tobago  at  least  90  days  before  the 
reporting  deadline  tfaiat  transaction 
specific  sales  data  need  not  be  reported. 
If  the  Department  determines  that  such 
data  is  relevant  in  connection  with 
Section  VII  and  requests  information  on 
transactions  for  one  or  more  third 
countries  during  a  period  for  which  the 
Department  waived  complete  reporting, 
the  Government  of  Trinidad  and  Tobago 
wnll  provide  the  data  listed  in  the 
Appendix  for  those  specific  transactions 
within  90  days  of  the  request. 

D.  Both  governments  recognize  that 
the  effective  monitoring  of  this 
Agreement  may  require  that  Trinidad 
and  Tobago  provide  information 
additional  to  that  which  is  identified 
above.  Accordingly,  the  Department 
may  establish  additional  reporting 
requirements,  as  appropriate,  during  the 
course  of  this  Agreement. 

E.  The  Department  shall  provide 
notice  to  the  Government  of  Trinidad 
and  Tobago  of  any  additional  reporting 
requirements  no  later  than  45  days  prior 
to  the  period  covered  by  such  reporting 
requirements  unless  a  shorter  notice 
period  is  mutually  agreed. 

F.  Other  sources  for  monitoring.  The 
Department  will  review  publicly- 
available  data  as  well  as  Customs  Form 
7501  entry  summaries  and  other  official 
import  data  from  the  Bureau  of  the 
Census,  on  a  monthly  basis,  to 
determine  whether  there  have  been 
imports  that  are  inconsistent  %vith  the 
provisions  of  this  Agreement. 

The  Department  will  monitor  Bureau 
of  the  Census  IM-115  computerized 
records,  which  include  the  quantify  and 
value  of  each  entry.  Because  these 
records  do  not  provide  other  specific 
entry  information,  such  as  the  identify 
of  the  producer/export«'  which  may  be 
responsible  for  such  sales,  the 
Department  may  request  the  U.S. 
Customs  Service  to  provide  such 
information.  The  Department  may 
request  other  additional  documentation 
frt>m  the  U.S.  Customs  Service. 
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The  Department  may  also  request  the 
U.S.  Customs  Service  to  direct  ports  of 
entry  to  forward  a  Countervailing  Dufy 
Report  of  Importations  for  entries  of  the 
subject  merchandise  during  the  period 
this  Agreement  is  in  effect. 

G.  Verification.  The  Government  of 
Trinidad  and  Tobago  will  permit  full 
verification  of  all  information  related  to 
the  administration  of  this  Agreement, 
including  verification  of  Trinidad  and 
Tobago  producer  and  any  brokers/ 
trading  companies  utilized  in  ma  Icing 
sales/shipments  to  the  United  States,  on 
an  annual  basis  or  more  frequently,  as 
the  Department  deems  necessary  to 
ensure  that  Trinidad  and  Tobago  is  in 
full  compliance  with  the  terms  of  the 
Agreement.  Such  vwifications  may  take 
place  in  association  with  schedided 
consultations  whenever  possible. 

IX.  Discloanre  and  Comment 

A.  The  Department  shall  make 
available  to  representatives  of  each 
party  to  the  proceeding,  under 
appropriately-drawn  administrative 
protective  orders  consistent  with  the 
Department's  Regulations,  business 
proprietary  information  submitted  to  the 
Department  semi-aimually  or  upon 
request,  and  in  any  admiiiistrative 
review  of  this  Agreement. 

B.  Not  later  than  30  days  after  the  date 
of  disclosure  under  Section  VIII.A,  the 
parties  to  the  proceeding  may  submit 
written  comments  to  the  Department, 
not  to  exceed  30  p>ages. 

C.  During  the  anniversary  month  of 
this  Agreement,  each  party  to  the 
proceeding  may  request  a  hearing  on 
issues  raised  during  the  preceding 
Relevant  Period.  If  such  a  hearing  is 
requested,  it  will  be  conducted  in 
accordance  with  Section  751  of  the  Act 
(19  U.S.C  1675)  and  applicable 
regulations. 

X.  Consultatioiis 

The  Government  of  Trinidad  and 
Tobago  and  the  Department  shall  hold 
consultations  reganiing  matters 
concerning  the  implementation, 
operation  and/or  enforcement  of  this 
Agreement.  Such  consultations  will  be 
held  each  year  during  the  anniversary 
month  of  this  Agreement.  Additional 
consultations  may  be  held  at  any  other 
time  upon  request  of  either  the 
Government  of  Trinidad  and  Tobago  or 
the  Department. 

XL  ViolatitHis  of  the  Agieeiaeut 

A.  Viohtion  * 

"Violation"  means  noncompliance 
with  the  terms  of  this  Agreement  daused 
by  an  act  or  omission  in  accordance 
with  Section  155.19  of  the  Department's 
Regulations. 


The  Govenmient  of  Trinidad  and 
Tobago  and  the  Department  will  inform 
the  other  party  of  any  violations  of  the 
Agreement  which  come  to  their 
attention  and  the  action  taken  with 
respect  thereto. 

Imports  in  excess  of  the  export  limit 
set  out  in  this  Agreement  shall  not  be 
considered  a  violation  of  this  Agreement 
or  an  indication  the  Agreement  no 
longer  meets  the  requirements  of 
Section  704  (b)  or  (c)  of  the  Act  where 
such  imports  are  minimn)  in  volimie, 
are  the  result  of  technical  shipping 
circumstances,  and  are  applied  against 
the  export  limit  of  the  fbUowing  year. 

Prior  to  making  a  determination  of  an 
alleged  violation,  the  Department  will 
engage  in  emergency  consultations. 
Such  consultations  shall  begin  no  later 
than  14  days  bom  the  day  of  request 
and  shall  provide  for  full  review,  but  in 
no  event  will  exceed  30  days.  After 
consultations,  the  Department  will 
provide  the  Government  of  Trinidad 
and  Tobago  20  days  within  which  to 
provide  comments.  The  Department  will 
make  a  determination  within  30  days. 

B.  Appmpriate  Action 

If  the  Department  determines  that  this 
Agreement  is  being  or  has  been  violated, 
the  Department  will  take  such  action  as 
it  determines  is  appropriate  under 
Section  704(i)  of  the  Act  and  Section 
355.19  of  the  Department's  R^ulations. 

Xn.  Duration 

Absent  affirmative  determinations 
under  the  five-year  review  provisions  of 
sections  751  and  752  of  the  Act,  the 
Department  expects  to  terminate  this 
A^vement  and  the  underljmog 
investigation  no  later  than  October  14. 
2002. 

The  Government  of  Trinidad  and 
Tobago  may  terminate  this  Agreement  at 
any  time  upon  notice  to  the  Department 
Termination  shall  be  afiiective  60  days 
after  such  notice  is  given  to  the 
Department  Upon  termination  at  the 
request  of  the  Government  of  Trinidad 
and  Tobago,  the  provisions  of  Section 
704(i)  of  the  Act  shall  apply. 

Xm.  Otiier  Provisions 

A.  The  Department  finds  that  this 
Agreement  is  in  the  public  interest;  that 
effective  monitoring  of  this  Agreement 
by  the  United  States  is  practicable;  and 
that  this  Agreement  will  completely 
eliminate  injury  to  the  domestic 
industry  producing  the  like  product  by 
imports  of  the  merchandise  subject  to 
this  Agreement. 

B.  In  entering  into  this  Agreement,  the 
Government  of  Trinidad  and  Tobago 
does  not  admit  that  any  progFams 
alleged  or  investigated  cmistitute 


countervailable  benefits  under  the  Act. 
or  that  sales  of  the  subject  merchandise 
have  materially  injuired,  or  threatened 
material  injury  to,  an  industry  or 
industries  in  the  United  States. 

C.  For  all  purposes  hereunder,  the 
Department  and  the  signatory 
Government  shall  be  represented  by, 
and  all  communications  and  notices 
shall  be  given  and  addressed  to: 
Department  of  Commerce,  U.S. 
Department  of  Commerce,  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
Washington,  D.C.  20230 
Government  of  Trinidad  and  Tob^o, 
Ministry  of  Trade  and  Industry,  Levd 
15.  Riverside  Plaza,  No.  2  Besson 
Street,  Port-of-Spain.  Trinidad  and 
Tobago,  West  Indies. 

XIV.  Efiactiva  Dale 

The  efiiective  date  of  this  Agreement 
is  the  date  of  its  publication  in  the 
Federal  Regiatar. 

Dated:  October  14. 1997. 

For  Government  of  Trinidad  and  Tobago. 

Marvyn  Assam. 

Minister  of  Trade  and  Induaby. 

For  U.S.  Department  ofCoaunerxx. 
Robert  S.  LaRuasa, 
Assistant  Secretary  for  Import 
Administration. 

Appendix 

In  accordance  with  the  established  fbnnat. 
the  Government  of  Trinidad  and  Tobago  shall 
collect  and  provide  to  the  Department  all 
information  necessary  to  ensure  complianoe 
with  this  Agreement  This  information  will 
be  provided  to  the  D^Mitmsnt  on  a  semi- 
annual basis,  or  upon  request 

The  Government  of  Trinidad  and  Tobago 
will  collect  and  maintain  sales  daU  to  the 
United  States,  in  the  home  market,  and  to 
countries  other  than  the  United  States,  on  a 
continuous  basis  and  provide  the  prescribed 
information  to  the  Department 

The  Government  of  Trinidad  and  Tofai^ 
will  provide  a  narrative  explanation  to 
substantiate  all  data  collected  in  accordance 
%vith  the  following  formats. 

Report  of  Inventories 

Report,  by  location,  the  inventories  held  by 
Trinidad  and  Tobago  ptoducers/exporten  in 
the  Unitad  States  and  imported  into  the 
United  States  between  the  period  beginning 
May  6, 1997,  through  the  efiiBctive  date  of  the 
Agreement 

1.  Quantity:  Indicate  original  units  of 
measure  and  in  short  tons. 

2.  Location:  Identify  where  the  invmitory  is 
currently  being  held.  Provide  the  name  and 
address  for  the  location. 

3.  Titled  Party:  Name  and  addraas  of  paitx 
who  legally  has  title  to  the  merchandise. 

4.  Export  License  Number  Indicate  the 
numbof  s)  relating  to  each  entry  now  being 
held  in  inventory. 

5.  Certificate  of  Origin  Number(s):  Indicate 
the  nuniber(s)  relating  to  each  sale  <x  entry. 
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6.  Date  of  Original  Export:  Date  the  Export 
Lioense/csrtificate  of  origin  is  issued. 

7.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  book 
tnuisfer  took  place. 

8.  Original  Importer  Name  and  address. 

9.  Original  Exporter  Name  and  address. 

10.  Complete  Description  of  Merchandise: 
Include  heat  numbers.  HTS  number,  physical 
description.  ASTM  specification,  and  other 
available  information. 

UnMecl  Stalaa  SalM 

The  Government  of  Trinidad  and  Tobago 
mil  provide  all  Export  Licenses,  which  shall 
contain  the  following  information  with  the 
exception  of  item  f9.  date  of  entry,  and  item 
#16.  final  destination. 

1.  Export  License/Certificate  of  Origin 
Number{s):  Indicate  the  numbers)  relating  to 
each  sale  and/or  entry. 

2.  Complete  Description  of  Merchandise: 
Include  heat  numbers,  HTS  number,  physical 
description.  ASTM  specification,  and  other 
available  information. 

3.  Quantity:  Indicate  in  original  unite  of 
measure  and  in  short  tons. 

4.  F.O.B.  Sales  Value:  Indicate  curmicy 


5.  Unit  Price:  Indicate  currency  used/per 
original  unit  of  meaaure. 

6.  Date  of  Sale:  The  date  all  terms  of  order 
are  confirmed. 

7.  Sales  Order  Numberfs]:  Indicate  the 
specification  number/order  number  relating 
to  each  sale  and/ or  shipment. 

8.  Date  of  Export:  Date  the  Export  License 
is  issued. 

9.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  book 
transfer  took  place. 

10.  Importer  of  Record:  Name  and  address. 

1 1 .  Trading  Company/Broker  Name  and 
address  of  any  trading  company  involved  in 
the  sale. 

12.  Customer  Name  and  address  of  the 
first  uitafBUated  party  purchasing  Crom  the 
Trinidad  and  Tobago  producer/exporter. 

13.  Customer  Affiliation:  Indicate  whether 
the  customer  is  affiliated  or  unaffiliated  to 
the  Trinidad  and  Tobago  exporter. 

14.  Quota  Allocated  to  Exporter  Indicate 
the  total  amount  of  quota  allocated  to  the     ^ 
individual  exporter  during  the  Relevant 
Period. 

15.  Quota  Remaining:  Indicate  the 
remaining  quota  available  to  the  individual 
exporter  during  the  Relevant  Period. 

16.  Final  Destination:  Name  and  addieas  of 
the  end-user  for  consumption  in  the  United 
States. 

17.  Other  The  identity  of  any  pacty(ies)  in 
the  transaction  chain  between  the  customer 
and  the  final  destination/end-user. 

MaicaiiiniiiiM 

The  Government  of  Trinidad  and  Tobago 
shall  ensure  that  all  shipments  of  safaject 
merchandise  exported  to  the  United  States 
pursuant  to  this  Agreement  shall  be 
accompanied  by  a  copy  of  the  original  mill 
certification. 


Saks  Other 


UailadStalaa 


Pursuant  to  Sectioa  Vm.  paragraph  A,  the 
t  of  Trinidad  and  Tobago  will 
stry-specific  sales  volume  and 


value  information  for  all  sales  of  steel  wire 
rod  products,  as  described  in  Section  n.  in 
the  home  market  and  to  third  countries. 

1.  Quantity:  Indicate  in  original  units  of 
measure  sold  and/or  entered  and  in  metric 
tons. 

2.  F.O.B.  Sales  Value:  Indicate  currency 
used. 

3.  Date  ef  Sale:  The  date  all  terms  of  order 
are  confirmed. 

4.  Complete  Description  of  Merchandise: 
Include  heat  numbers,  HTS  number,  physical 
description,  specification/grade  under  which 
sold,  and  other  available  information. 

5.  Sales  Order  Number(s):  Indicate  the 
specification  number/order  number  relating 
to  each  sale  and/or  shipment. 

6.  Date  of  Export  (if  third  country):  Date  of 
shipment  from  Trinidad  and  Tobago. 

7.  Date  of  Entry  (if  third  country):  Date  the 
merchandise  entered  the  third  country  or  the 
date  a  book  transfer  took  place. 

B.  Importer  of  Record  (if  third  country): 
Name  and  address. 

9.  Customer  Name  and  address  of  the  first 
party  purchasing  from  the  Trinidad  and 
Tobago  producer/exporter. 

10.  Customer  Affiliation:  Indicate  whether 
the  customer  is  affiliated  or  unaffiliated. 

11.  Final  Destination:  Name  and  address  of 
the  end-user  for  consumption  in  the  United 
SUtes. 

12.  Other  The  identity  of  any  party(ies)  in 
the  transaction  chain  between  the  customer 
and  the  final  destination/end -user. 

[FR  Doc  97-27987  Filed  10-21-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(C-a07-814] 

Suspension  of  Countervailing  Duty 
Investigation:  Steel  Wire  Rod  From 
Ver>ezueia 

AGBWY:  Import  Administration, 
Intematioaal  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  suspended  the 
coimtervailing  duty  investigatioa 
involving  steel  wire  rod  from 
Venezuela.  The  basis  for  the  suspension 
is  an  agreement  between  the  Department 
and  the  Government  of  Venezuela 
(GOV)  wherein  the  GOV  has  agreed  not 
to  provide  any  export  subsidies  or 
import  substitution  subsidies  on  the 
subject  merchandise  and  has  agreed  to 
restrict  the  volume  of  direct  or  indirect 
exports  to  the  United  States  of  subject 
merchandise  from  all  Venezuelan 
productts/expoiters  in  order  to 
eliminate  completely  the  injurious 
effects  of  exports  of  this  merchandise  to 
the  United  States. 
EFFCCTIVE  DATE:  October  22,  1997. 
FOR  RJHTHBt  fttFOmUkVOH  CONTACT:  )ean 
Kemp  or  Donna  Kinaella.  Office  of 


Antidimiping/Countervailing  Duty 
Enforcement.  Group  HI.  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  1874.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C  20230;  telephone 
(202)  482-2104. 

StJPPLEMENTARY  MTORMATKM: 

Background 

On  March  24,  1997,  the  Department 
initiated  a  countervailing  duty 
investigation  under  section  702  of  the 
Tariff  Act  of  1930.  (the  Act),  as 
amended,  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  steel  wire  rod  from  Venezuela  receive 
subsidies  (62  FR  13866).  On  April  30, 
1997,  the  United  States  International 
Trade  Commission  (ITC)  notified  the 
Department  of  its  affirmative 
preliminary  injiuy  determination.  On 
May  2,  1997.  we  postponed  the 
preliminary  determination  imtil  no  later 
than  July  28. 1997  (62  FR  25172,  May 
8,  1997). 

On  July  28. 1997.  the  Department 
preliminarily  determined  that 
countervailable  subsidies  are  being 
provided  to  CVG-Sider\ugica  del 
Orinoco  (62  FR  41927,  August  4, 1997). 
From  August  27  through  September  8. 
1997,  the  Department  verified  the 
questionnaire  responses  of  the  GOV  and 
SIDOR  in  Venezuela. 

The  Department  and  the  GOV 
initialed  a  proposed  agreement 
suspending  this  investigation  on 
September  12. 1997.  Interested  parties 
were  informed  that  the  Department 
intended  to  finalize  the  agreement  on 
October  14,  1997,  and  were  invited  to 
provide  written  comments  on  the 
agreement.  Comments  were  timely  filed 
by  the  GOV  on  October  3, 1997. 

The  Department  and  the  GOV  signed 
the  final  suspension  agreement  on 
October  14, 1997. 

Scope  of  Suspension  Agreement 

The  products  covered  by  this 
suspension  of  investigation  are  set  forth 
in  section  II  of  the  Appendix  to  this 
notice. 

Suspension  of  Investigation 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreement.  (See  October  14,  1997, 
Memorandum  to  the  File  Re:  Analysis  of 
Comments  Submitted  by  Interested 
Parties,  whichls  a  public  document  on 
file  in  the  Central  Records  Unit  in  room 
B-099  of  the  main  Commerce  building.) 
In  accordance  with  section  704(c)  of  the 
Act,  we  have  determined  that 
extraordinary  circumstances  are  present 


in  this  case,  as  defined  by  section 
704(c)(4)  of  the  Act  (See  October  14. 
1997.  Extraordinary  Circiunstances 
Memorandimi  to  Robert  S.  LaRussa. 
which  is  a  public  document  on  file  in 
the  Central  Recortis  Unit  in  room  B-099 
of  the  main  Commerce  building.) 

The  suspension  agreement  provides 
that:  (1)  The  GOV  will  restiict  the 
volume  of  direct  or  indirect  exports  to 
the  United  States  of  subject 
merchandise  from  all  Venezuelan 
producers/exporters;  and  (2)  the  GOV 
will  not  provide  any  export  subsidies  or 
import  substitution  subsidies  on  the 
subject  merchandise. 

We  have  also  determined  that  the 
suspension  agreement  can  be  monitored 
effKtively  and  is  in  the  public  interest, 
pursuant  to  section  704(d)  of  the  Act. 
(See  October  14,  1997.  Public  Interest 
Memorandum  to  Robert  S.  LaRussa. 
which  is  a  public  doctunent  on  file  in 
the  Central  Records  Unit  in  room  B-099 
of  the  main  Commerce  building.)  We 
find,  therefore,  that  the  criteria  for 
suspension  of  the  investigation  pursuant 
to  section  704(c)  of  the  Act  have  been 
met  The  terms  and  conditions  of  the 
suspension  agreement,  signed  October 
14. 1997.  are  set  forth  in  the  Appendix 
to  this  notice. 

The  suspension  of  liquidation  ordered 
in  the  final  affirmative  determination  in 
this  case  shall  continue  in  effect,  subject 
to  section  704(h)(3)  of  the  Act.  Section 
704(fM2)(B)  of  the  Act  provides  that  the 
Department  may  adjust  the  security 
required  to  reflect  the  efi^ect  of  the 
Agreement  Pursuant  to  this  provision, 
the  Department  has  foimd  that  the 
Agreement  eliminates  completely  the 
injurious  effects  of  imports  and,  thus, 
the  Department  is  adjusting  the  security 
required  from  producers  and/or 
exporters  to  zero. 

On  October  14. 1997.  we  received  a 
request  bom  petitioners  requesting  that 
we  continue  the  investigation.  Pursuant 
to  this  request,  we  are  continuing  the 
investigation  in  accordance  with  section 
704(g)  of  the  Act  We  will  notify  the 
International  Trade  Commission  (ITC)  of 
our  determination.  If  the  ITC*s  injury 
determination  is  negative,  the  ^reement 
will  have  no  force  or  effect,  and  the 
investigation  will  be  terminated  (see 
section  704(f)(3)(A)  of  the  Act).  If  the 
ITC's  determination  is  affirmative,  the 
Department  will  not  issue  a 
countervailing  duty  order  as  long  as  the 
suspension  agreement  remains  in  force 
(see  section  704({K3MB)  of  the  Act). 

This  notice  is  published  pursuant  to 
section  704(fKl  XA)  of  the  Act 


Dated:  October  14, 1997. 
Robert  S.  LaKnaa. 

Assistant  Secretary  for  Import 

Administration. 

Agreonent  Suspemiing  the 
Coantetrailing  Daty  Investigation  on 
Steel  Wire  Rod  From  Venezuela 

For  the  purpose  of  encouraging  free 
and  fair  trade  in  steel  wire  rod. 
establishing  more  normal  market 
relations,  and  eliminating  injury  to  the 
domestic  industry,  the  United  States 
Department  of  Commerce  ("the 
Department")  and  the  Government  of 
Venezuela  enter  into  this  suspension 
agreement  ("the  Agreement"). 

Pursuant  to  this  Agreement,  the 
Government  of  Venezuela  agrees  not  to 
provide  any  export  subsidies  on  the 
subject  merchandise.  The  Government 
of  Venezuela  also  will  restrict  the 
voliune  of  direct  or  indirect  exports  to 
the  Uiuted  States  of  subject 
merchandise  from  all  Venezuela 
producers/exporters,  subject  to  the 
terms  and  provisions  set  forth  below. 

On  the  basis  of  this  Agreement, 
pursuant  to  the  provisions  of  Sections 
704  (b)  and  (c)  of  the  Tariff  Act  of  1930. 
as  amended  (the  "Act")  (19  U.S.C 
1671c  (b)  and  (c)).  the  Department  shall 
suspend  its  countervailing  duty 
investigation  with  respect  to  steel  wire 
rod  produced  in  Venezuela,  subject  to 
the  terms  and  provisions  set  forth 
below. 

L  Definitions 

For  purposes  of  this  Agreement,  the 
following  definitions  apply: 

A.  "Date  of  Export"  for  imports  of 
subject  merchandise  into  the  United 
States  shall  be  considered  the  date  the 
Export  License  was  issued. 

B.  "Party  to  the  Proceeding"  means 
any  interested  party,  within  the 
meaning  of  Section  355.2(1)  of  the 
Department's  Regulations,  which 
actively  participates  through  written 
submissions  of  factual  information  or 
written  argtmient. 

C.  "Indirect  Exports"  means 
arrangements  as  defined  in  Section  rV.E 
of  this  Agreement  and  exports  fit>m 
Venezuela  through  one  or  more  third 
countries,  whether  or  not  such  expoils 
are  further  processed  whether  or  not 
such  exports  are  sold  in  one  or  more 
third  countries  prior  to  importation  into 
the  United  States  and  whether  or  not  the 
Venezuela  producer  knew  the  product 
was  destined  to  enter  the  United  States. 

D.  For  purposes  of  this  Agreement. 
"United  States"  shall  compaise  the 
customs  territory  of  the  United  States  of 
America  (the  50  States,  the  District  of 
Columbia  and  Puerto  Rico)  and  foreign 


trade  zones  located  in  the  toritory  of 
the  United  States  of  America. 

E.  "Export  License"  is  the  document 
which  serves  as  both  an  export  license 
and  a  certificate  of  origin.  An  Export 
License  must  accompany  all  shipments 
of  subject  merchandise  from  Venezuela 
to  the  United  States,  and  must  contain 
all  of  the  information  enumerated  in  the 
Appendix  (U.S.  sales),  except  Date  of 
Entry  information  and  Final 
Destination. 

F.  "Relevant  Period"  for  the  export 
limit  of  this  Agreement  means  the 
period  Octobw  1  through  September  3a 

"For  Consumption"  means  all  subject 
merchandise  sold  to  customers,  such  as. 
trading  companies,  distributors, 
resellers,  end-users,  or  service  centers. 

"End-User"  means  an  entity,  such  m 
a  steel  service  center,  reseller,  trading 
company,  end-user.  etc..  which 
consumes  the  subject  merchandise  as 
defined  in  I  (G). 

n.  Prodnct  Coverage 

The  products  covered  by  this 
Agreement  ("subject  merchandise")  are 
certain  hot-rolled  carbon  steel  and  alloy 
steel  pr{>ducts.  in  coils,  of 
approximately  roimd  cross  section, 
between  5.00  mm  (0.20  iqph)  and  19.0 
mm  (0.75  inch),  inclusive,  in  solid 
cross-sectional  diameter.  Specifically 
excluded  are  steel  products  possessing 
the  above  noted  physical  characteristics 
and  meeting  the  Harmonized  Tariff 
Schedule  of  the  United  SUtes  (HTSUS) 
definitions  for  (a)  stainless  steel;  (b)  tool 
steel;  (c)  high  nickel  steel;  (d)  ball 
bearing  steel;  (e)  free  machining  steel 
that  contains  by  weight  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  siUfiir, 
more  than  0.4  f>ercent  of  phosphorus, 
more  than  0.05  percent  of  selenium, 
and/or  more  than  0.01  percent  of 
telluriimi;  or  (f)  concrete  reinforcing 
bars  and  rods. 

The  following  products  are  also 
excluded  from  the  scope  of  this 
Agreement: 

Coiled  products  5.50  mm  or  less  in 
true  diameter  with  an  average  partial 
decarburization  per  coil  of  no  more  than 
70  microns  in  depth,  no  inclusions 
greater  than  20  microns,  containing  by 
Mreight  the  following:  carbon  greater 
than  or  equal  to  0.68  percent;  aluminum 
less  than  or  equal  to  0.005  percent; 
phosphorous  plus  sulfur  less  than  or 
equal  to  0.040  percent;  mflYimnm 
combined  coppOT,  nickel  and  chromium 
content  of  0.13  percent;  and  nitrogen 
less  than  or  equal  to  0.006  percent  This 
product  is  commonly  referred  to  as 
•Tire  Cord  Wire  Rod." 

Coiled  products  7.9  to  18  aim  in 
diameter,  with  a  partial  decarburization 
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of  75  microns  or  less  in  depth  and 
seams  no  more  than  75  microns  in 
depth:  containing  0.48  to  0.73  percent 
carbon  by  weight.  This  product  is 
commonly  referred  to  as  "Valve  Spring 
Quality  Wire  Rod." 

The  products  subject  to  this 
Agreement  are  currently  classifiable 
under  subheadings  7213.91.3000. 
7213.91.4500.  7213.91.6000. 
7213.99.0030,  7213.99.009Q» 
7227.20.0000.  and  7227.90.6050  of  the 
HTSUS.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  ciistoms  purposes,  the 
written  description  of  the  scope  of  this 
Agreement  is  dispositive. 

UL  Non-Provision  of  Export  Subsidies 

A.  The  Government  of  Venezuela 
certifies  that  all  exports  of  the  subject 
merchandise  to  the  United  States  made 
on  or  after  the  eff^ective  date  of  this 
Agreement  are  not  and  will  not  be 
eligible  for  any  export  or  import 
substitution  subsidies. 

B.  The  Government  of  Venezuela 
recognizes  that  the  provision  of  export 
or  import  substitution  subsidies  on  the 
production  or  shipment  of  the  subject 
merchandise  exported  directly  or 
indirectly  fivm  Venezuela  to  the  United 
States  may  result  in  termination  of  this 
Agreement  and  resumption  of  the 
investigation  pursuant  to  the  provisions 
of  section  704(i)  of  the  Act  Export  and 
import  substitution  subsidies  include 
those  subsidies  that  have  been 
determined  to  be  export  or  import 
substitution  subsidies  in  the 
preliminary  determination  in  the 
countervailing  duty  investigation 
imderlying  this  agreement  (unless  the 
investigation  is  continued  and  a 
contrary  decision  is  reached  in  the  final 
determination),  in  any  final  U.S. 
countervailing  duty  investigation  of  a 
Venezuela  product,  or  in  any  final 
review  of  a  Venezuela  product  under 
section  751  of  the  Act.  and  include 
subsidies  which  may  apply  to  other 
products  or  exports  to  other  destinations 
to  the  extent  that  such  subsidies  cannot 
be  segregated  as  applying  solely  to  such 
other  products  or  exports. 

C  The  Government  of  Venezuela  shall 
notify  the  Department  in  writiag  of  any 
new  benefit  which  is,  or  which 
Venezuela  has  reason  to  know  would 
be,  an  export  or  import  substitution 
subsidy  on  shipments  of  the  subject 
merchandise  exported,  directly  or 
indirectly,  from  Venezuela  to  the  United 
States,  including  subsidies  which  may 
apply  to  both  the  subject  merchandise 
and  other  products  or  exports  to  other 
destinations,  to  the  extent  such  benefits 
cannot  be  segregated  as  applying  solely 
to  such  other  products  or  exports. 


IV.  Export  Limit 

A.  The  export  limit  for  subject 
merchandise  in  each  Relevant  Period 
shall  be  60,000  short  tons.  The  export 
limit  for  each  Relevant  Period  shall  be 
allocated  in  semi-annual  quota 
allocation  periods  (Octobo^March. 
April-September).  No  more  than  60%  of 
the  export  limit  for  any  Relevant  Period 
can  be  allocated  in  any  given  semi- 
annual quota  allocation  period. 
Deductions  from  the  export  limit  shall 
be  made  based  on  the  "E)ate  of  Export," 
as  defined  in  Section  I. 

B.  On  or  after  the  effective  date  of  this 
Agreement,  the  Government  of 
Venezuela  will  restrict  the  volume  of 
direct  or  indirect  exports  of  subject 
merchandise  to  the  United  States,  and 
the  transfer  or  withdrawal  from 
inventory  of  subject  merchandise 
(consistent  with  the  provisions  of 
Section  IV.D),  in  accordance  with  the 
export  limit  then  in  effect. 

C.  An  export  shipment  to  the  United 
States  may  not  be  made  for  more  than 
the  entire  amount  of  quota  allocated  for 
that  semi-annual  quota  allocation 
period.  Any  amount  exported  to  the 
United  States  during  a  semi-annual 
quota  allocation  period  shall  not. 
however,  when  ciunulated  with  all  prior 
exports  to  the  United  States  within  the 
same  Relevant  Period,  exceed  the 
annual  quota  for  that  Relevant  Period. 

D.  Any  inventories  of  subject 
merchar^riise  produced  by  a  Venezuela 
entity,  currently  held  in  the  United 
States  by  a  Venezuela  entity,  and 
imported  into  the  United  States  between 
May  6,  1997  and  the  effective  date  of 
this  Agreement  will  be  subject  to  the 
following  conditions: 

1.  Such  inventories  will  not  be 
transferred  or  withdrawn  from 
inventory  for  consumption  in  the 
United  States  without  an  Export  License 
issued  by  the  Government  of  Venezuela. 
Any  such  transfers  or  withdrawals  from 
inventory  shall  be  deducted  from  the 
export  limit  in  effect  at  the  time  the 
Export  License  is  issued. 

2.  A  request  for  an  Export  License 
under  this  provision  shall  be 
accompanied  by  a  report  specifying  the 
original  date  of  export,  the  date  of  entry 
into  the  United  States,  the  identity  of 
the  original  exporter  and  importer,  the 
customer,  a  complete  description  of  the 
product  (including  lot  numbers  and 
other  available  identifying 
documentation),  and  the  quantity 
expressed  in  pounds. 

3.  In  the  event  that  there  is  a  surge  of 
sales  of  subject  merchandise  from  such 
inventory,  the  Department  will  decrease 
the  export  limit  to  take  into  account 
such  sales. 


E.  Any  arrangement  involving  the 
exchange,  sale,  or  delivery  of  steel  wire 
rod  products,  as  described  in  Section  II. 
frt>m  Venezuela,  to  the  degree  it  results 
in  the  sale  or  delivery  in  the  United 
States  of  steel  wire  rod  products,  as 
described  in  Section  II.  from  a  country 
other  than  Venezuela,  is  subject  to  the 
requirements  of  Section  V  and  Mrill  be 
counted  toward  the  available  quota.  Any 
such  transaction  that  does  not  comply 
with  the  requirements  of  Section  V  will 
be  deducted  from  the  available  quota 
pursuant  to  Section  Vn. 

F.  Where  subject  merchandise  is 
imported  into  the  United  States  and  is 
subsequently  re-exported,  or  re- 
packaged and  re-exported,  the  available 
quota  shall  be  increased  by  the  amount 
of  pounds  re-exported.  Such  increase 
will  be  applicable  to  the  Relevtmt  Period 
corresponding  to  the  tim^  of  such  re- 
export. Such  increase  will  be  applied 
only  after  the  Department  receives,  and 
has  the  opportunify  to  verify,  evidence 
demonstrating  original  importation,  any 
re- packaging,  and  subsequent 
exportation.  The  re-exported  material 
must  be  identical  to  this  imported 
material. 

G.  Export  Licenses  for  a  given 
Relevant  Period  may  not  be  issued  after 
September  30,  except  that  Export 
Licenses  not  so  issued  may  be  issued 
during  the  first  three  months  of  the 
following  Relevant  Period,  up  to  a 
maximum  of  15  percent  of  the  export 
limit  for  that  following  Relevant  Period. 
Such  "carried-over"  quota  shall  be 
counted  against  the  export  limit 
applicable  to  the  previous  Relevant 
Period. 

Export  Licenses  for  up  to  15  percent 
of  the  export  limit  for  a  subsequent 
Relevant  Period  may  be  issued  as  early 
as  August  1  of  the  preceding  Relevant 
Period.  Such  "carried-back"  quota  shall 
be  counted  against  the  export  limit 
applicable  to  the  following  Relevant 
Period. 

H.  For  the  first  90  days  after  the 
eEfective  date  of  this  Agreement,  subject 
merchandise  shall  be  admitted  into  Uie 
United  States  with  an  "Export  License/ 
Certificate  of  Origin  (Temporary 
Papers)." 

The  volume  of  any  such  imports  Mrill 
be  deducted  from  the  export  limit 
applicable  to  the  first  Relevant  Period. 
A  full  reporting  of  any  such  imports, 
which  must  correspond  to  the  United 
States  sales  information  detailed  in  the 
Appendix,  must  be  submitted  to  the 
Department  no  later  than  30  days  after 
the  conclusion  of  the  90  day  period. 
This  data  must  be  sorted  on  the  basis  of 
date  of  export. 
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V.  Export  License 

A.  The  Government  of  Venezuela  will 
restrict  the  volume  of  direct  or  indirect 
exports  of  subject  merchandise  to  the 
United  States  by  means  of  semi-annual 
quota  allocations  and  Export  Licenses. 
Export  Licenses  shall  be  issued  by  the 
Government  of  Venezuela  for  all  direct 
or  indirect  exports  of  subject 
merchandise  to  the  United  States  in 
accordance  with  the  export  limit  in 
Section  IV. 

B.  Thirty  days  following  the  semi- 
annual allocation  of  quota  rights  for  any 
Relevant  Period,  the  Government  of 
Venezuela  shall  provide  to  the 
Department  a  report  identifying  each 
quota  recipient  and  the  volume  of  quota 
which  each  recipient  has  been  accorded 
("report  of  quota  allocation  results"). 

C.  Before  it  issues  an  Export  License. 
the  Government  of  Venezuela  will 
ensure  that  neither  the  annual  quota  for 
the  Relevant  Period  nor  the  semi-annual 
quota  allocation  is  exceeded. 

D.  The  Government  of  Venezuela 
shall  take  action,  including  the 
imposition  of  penalties,  as  may  be 
necessary  to  make  effective  the 
obligations  resulting  from  the  export 
limit  and  Export  Licenses.  The 
Government  of  Venezuela  will  inform 
the  Department  of  any  violations 
concerning  the  export  limit  and/or 
Export  Licenses  which  come  to  its 
attention  and  the  action  taken  with 
respect  thereto. 

The  Department  will  inform  the 
Government  of  Venezuela  of  violations 
concerning  the  export  limit  and/or 
Export  Licenses  which  come  to  its 
attention  and  the  action  taken  with 
respect  thereto. 

E.  Export  Licenses  will  be  issued 
sequentially,  will  be  endorsed  against 
the  export  limit  for  the  Relevant 
Periods,  and  will  reference  the  report  of 
quota  allocation  results  for  the 
appropriate  Relevant  Period. 

F.  Export  Licenses  must  be  issued  no 
earlier  than  one  month  before  the  day. 
month,  and  year  on  which  the 
merchandise  is  accepted  by  a 
transportation  company,  as  indicated  in 
the  btll-of-lading  or  a  comparable 
transportation  document,  for  export. 
Export  Licenses  must  contain  an  English 
language  translation. 

G.  On  or  after  the  effective  date  of  this 
Agreement,  the  United  States  shall 
require  presentation  of  an  Export 
License  as  a  condition  for  entry  of 
subject  merchandise  into  the  United 
States.  The  United  States  will  prohibit 
the  entry  of  any  subject  merchandise  not 
accompanied  by  an  Export  License. 


VL  Implnnentation 

A.  Export  Subsidies 

The  Government  of  Venezuela  shall 
certify  to  the  Department,  in  accordance 
with  the  reporting  schedule  in  Section 
VULC.  whether  it  continues  to  be  in 
compliance  with  the  Agreement  by 
providing  that  all  exports  of  the  subject 
merchandise  to  the  United  States  are  not 
and  will  not  be  eligible  for  any  export 
subsidies,  as  provided  in  Section  UI-A. 
Failure  to  supply  such  information  or 
certification  in  a  timely  fashion  may 
result  in  the  inmiediate  resumption  of 
the  investigation  or  issuance  of  a 
countervailing  duty  order. 

B.  Export  Limit 

In  order  to  effectively  restrict  the 
volume  of  exports  of  subject 
merchandise  to  the  United  States,  the 
Government  of  Venezuela  agrees  to 
implement  the  following  procedures: 

1.  Establish  an  Export  license 
program  for  all  exports  of  subject 
merchandise  to,  or  destined  directly  or 
indirectly  for  consumption  in,  the 
United  States,  no  later  than  90  days  after 
the  efiiactive  date  of  this  Agreement 

2.  Ensure  compliance  by  any  official 
Venezuela  institution,  chamber,  or  othw 
entities  authorized  by  the  Government 
of  Venezuela,  all  producers,  exporters. 
brokers,  and  traders  of  the  subject 
mwchandise,  and  their  affiliated  parties, 
mth  all  procedures  established  in  order 
to  effectuate  this  Agreement 

3.  Collect  information  from  all 
Venezuela  produces,  exporters, 
brokers,  and  traders  of  the  subject 
merchandise,  and  their  affiliated  parties, 
on  the  sale  of  the  subject  merchandise, 
and  report  such  information  pursuant  to 
Section  Vm  of  this  Agreement 

4.  Prohibit,  by  resolution,  decree, 
legislation  or  equivalent  Government 
action,  direct  and  indirect  exports  to  the 
United  States  of  subject  merchandise 
except  with  an  Export  License  issued 
pursuant  to  Section  V.A.  and  impose 
strict  sanctions,  such  as  penalties  or 
prohibition  fmra  participation  in  the 
export  limit  allowed  by  the  Agreement, 
in  the  event  that  any  Venezuela  or 
Venezuela-affiliated  parfy  does  not 
comply  in  fiill  with  ^  the  terms  of  the 
Agreement 

vn.  AnticirciiinTention 

A.  The  Government  of  Venezuela  will 
take  all  appropriate  measures  under 
Venezuela  law  to  prevent  circumvention 
of  this  Agreement.  It  shall  promptly 
conduct  an  inquiry  into  any  and  all 
allegations  of  circimivention.  including 
allegations  raised  by  the  Department, 
and  shall  complete  such  inquiries  in  a 
timely  mannar  (normally  within  45 


days).  The  Government  of  Venezuela 
shall  notify  the  Department  of  the 
results  of  its  inquiries  within  ten  days 
of  the  conclusion  of  such  inquiries. 
Within  15  days  of  a  request  from  the 
Department,  the  Government  of 
Venezuela  shall  share  with  the 
Department  all  fects  known  to  the 
Government  of  Venezuela  regarding  its 
inquiries,  its  analysis  of  such  fects  and 
the  results  of  such  inquiries.  The 
Government  of  Venezuela  will  require 
all  Venezuela  exporters  of  steel  wire  rod 
products,  as  described  in  Section  II,  to 
include  a  provision  in  their  contracts  for 
sales  to  countries  other  than  the  United 
States  that  the  steel  wire  rod  sold 
through  such  contracts  cannot  be  re- 
exported, transhipped  or  swapped  to  the 
United  States,  or  otherwise  used  to 
circumvent  the  export  limit  of  this 
Agreement.  The  Government  of 
Venezuela  will  also  establish 
appropriate  mechanisms  to  enforce  this 
requirement 

B.  If,  in  an  inquiry  pursuant  to 
paragraph  A,  the  Government  of 
Venezuela  determines  that  a  Venezuela 
company  has  participated  in  a 
transaction  that  resulted  in 
circtunvention  of  the  export  limit  of  this 
Agreement,  then  the  Government  of 
Venezuela  shall  impose  penalties  on 
such  company  including,  but  not 
limited  to,  denial  of  access  to  the  steel 
wire  rod  quota.  Additionally,  the 
Government  of  Venezuela  shall  deduct 
an  amount  of  steel  wire  rod  equivalent 
to  the  amount  involved  in  such 
circumvention  frt>m  the  available  quota 
and  shall  immediately  notify  the 
Department  of  the  amount  deducted.  If 
sufficient  quota  is  not  available  in  the 
current  Relevant  Period,  then  the 
remaining  amount  necessary  shall  be 
deducted  bom  the  subsequent  Relevant 
Period. 

C  If  the  Government  of  Venezuela 
determines  that  a  company  from  a  third 
country  has  circumvented  the 
Agreement  and  the  signatories  agree  that 
no  Venezuela  entify  participated  in  or 
had  knowledge  of  such  activities,  then 
the  signatories  shall  hold  consultations 
for  the  purpose  of  sharing  evidence 
regarding  such  circumvention  and 
reaching  mutual  agreement  on  the 
appropriate  steps  to  be  taken  to 
eliminate  such  circumvention,  such  as 
the  Government  of  Venezuela 
prohibiting  sales  of  Venezuela  steel  wire 
rod  to  the  company  responsible  or 
reducing  steel  wire  rod  exports  to  the 
country  in  question.  If  the  signatories 
are  unable  to  reach  mutual  agreement 
within  45  days,  then  the  Department 
may  take  appropriate  action,  such  as 
deducting  the  amount  of  steel  wire  rod 
involved  in  such  circumvention  from 
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the  available  quota,  taking  into  account 
all  relevant  factors.  Before  taking  such 
action,  the  Department  will  notify  the 
Government  of  Venezuela  of  the  focts 
and  reasons  constituting  the  basis  for 
the  Department's  intended  action  and 
will  afford  the  Government  of 
Venezuela  ten  days  in  which  to 
comment. 

D.  If  the  Department  determines  that 
a  Venezuela  entity  participated  in 
circumvention,  the  signatories  shall 
hold  consultations  for  the  purpose  of 
sharing  evidence  regarding  such 
circumvention  and  reeching  mutual 
agreement  on  an  appropriate  resolution 
of  the  problem.  If  the  signatories  are 
unable  to  reach  mutual  agreement 
within  45  days,  the  Department  may 
take  appropriate  action,  such  as 
deducting  the  amount  of  steel  wire  rod 
involved  in  such  circumvention  from 
the  available  quota  or  instructing  the 
U.S.  Customs  brvice  to  deny  entrv  to 
any  subfect  merchandise  sold  by  the 
entity  found  to  be  circumventing  the 
Agreement.  Before  taking  such  action, 
the  Department  will  notify  the 
Government  of  Venezuela  of  the  bets 
and  reasons  constituting  the  basis  for 
\he  Department's  intended  action  and 
will  afford  the  Government  of 
Venezuela  ten  days  in  which  to 
comment. 

E.  The  Department  shall  direct  the 
U.S.  Customs  Service  to  require  all 
importers  of  steel  wire  rod.  as  described 
in  Section  II,  into  the  United  States, 
regardless  of  stated  country  of  origin,  to 
submit  at  the  time  of  entry  a  written 
statement  certifying  that  the  steel  wire 
rod  being  imported  was  not  obtained 
under  any  arrangement,  swap,  or  other 
exchange  which  would  result  in  the 
circimivention  of  the  export  limit 
established  by  this  Agreement.  Where 
the  Department  has  reason  to  believe 
that  such  a  certification  has  been  made 
hlsely,  the  Department  will  refer  the 
matter  to  the  U.S.  Customs  Service  or 
the  Department  of  Justice  for  further 
action. 

F.  Given  the  fungibility  of  the  world 
steel  wire  rod  market,  the  Department 
will  take  the  following  factors  into 
account  in  distinguishing  normal  steel 
wire  rod  market  arrangements,  swaps,  or 
other  exchanges  from  arrangements 
which  would  result  in  the 
circumvention  of  the  export  limit 
established  by  this  Agreement 

1.  Existence  of  any  verbal  or  written 
arrangements  which  would  result  in  the 
circumvention  of  the  export  limit 
established  by  this  Agreement:    ' 

2.  Existence  of  any  arrangement  as 
defined  in  Section  IV.E  that  was  not 
reported  to  the  Department  pursuant  to 
Section  vnLA: 


3.  Existence  and  function  of  any 
subsidiaries  or  affiliates  of  the  parties 
involved; 

4.  Existence  and  function  of  any 
historical  and/or  traditional  trading 
patterns  among  the  parties  involved: 

5.  Deviations  (and  reasons  for 
deviation)  from  the  above  patterns, 
including  physical  conditions  of 
relevant  steel  wire  rod  facilities; 

6.  Existence  of  any  payments 
unaccounted  for  by  previous  or 
subsequent  deliveries,  or  any  payments 
to  one  party  for  merchandise  delivered 
or  swapped  by  another  party; 

7.  S«)uence  and  timing  ol  the 
arrangements;  and 

8.  Any  other  information  relevant  to 
the  transaction  or  circumstances. 

G.  "Swaps"  include,  but  are  not 
limited  to: 

Ownership  swaps — involve  the 
exchange  of  ownt  rship  of  any  type  of 
steel  wire  rod  product(s)  without 
physical  transfer.  These  may  include 
exchange  of  ownership  of  steel  wire  rod 
products  in  different  countries,  so  that 
the  parties  obtain  ownership  of  products 
located  in  different  countries;  or 
exchange  of  ownership  of  steel  wire  rod 
products  produced  in  different 
countries,  so  that  the  parties  obtain 
ownership  of  products  of  different 
national  origin. 

Flag  SMraps — involve  the  exchange  of 
indicia  of  national  origin  of  steel  wire 
rod  products  without  any  exchange  of 
ownership. 

Displaosment  swaps — involve  the  sale 
or  delivery  of  any  tj^jw  of  steel  wire  rod 
product(s)  from  Venezuela  to  an 
intermediary  country  (or  countries) 
which  can  be  shown  to  have  resulted  in 
the  ultimate  delivery  or  sale  into  the 
United  States  of  displaced  steel  wire  rod 
products  of  any  type,  regardless  of  the 
sequence  of  the  transaction. 

H.  The  Department  will  enter  its 
determinations  regarding  circumvention 
into  the  record  of  the  Agreement 

VnL  Monitoring 

The  Government  of  Venezuela  will 
provide  to  the  Department^uch 
information  as  is  necessary  and 
appropriate  to  monitor  the 
implementation  of  and  compliance  with 
the  terms  of  this  Agreement.  The 
Department  of  Commerce  shall  provide 
semi-aimual  reports  to  the  Government 
of  Venezuela  indicating  the  volume  of 
imports  of  the  subject  merchandise  to 
the  United  States,  together  with  such 
additional  information  as  is  necessary 
and  appropriate  to  monitor  the 
implementation  of  this  Agreement. 

A.  The  Government  of  Venezuela 
shall  immediately  notify  and  provide 
copies  to  the  Department  of  any 


resolution,  decree,  legislation  or 
equivalent  Government  action 
governing  any  export  or  import 
substitution  subsidy  which  is  issued, 
altered  or  amended  in  any  way  as  to  be 
applicable  or  available  to  producers/ 
exporters  of  the  subject  merchandise  to 
the  United  States. 

B.  The  Government  of  Venezuela  shall 
notify  the  Department  if  any  exporters 
of  the  subject  merchandise  transship  the 
subject  merchandise  through  third 
countries.  The  Government  of 
Venezuela  also  shall  notify  the 
Department  if  any  exporter  applies  for 
or  receives,  directly  or  indirecUy,  the 
benefits  of  any  export  or  import 
substitution  subsidy. 

C.  Beginning  on  the  effective  date  of 
this  Agreement,  the  Government  of 
Venezuela  shall  collect  and  provide  to 
the  Department  the  information  set 
forth,  in  the  agreed  format,  in  the 
Appendix.  All  such  information  will  be 
provided  to  the  Department  by  May  1  of 
each  year  for  exports  during  the  period 
from  October  1  of  the  previous  year 
through  March  31.  In  addition,  such 
information  will  be  provided  to  the 
Department  by  November  1  for  exports 
from  April  1  through  September  30,  or 
within  90  days  of  a  request  made  by  the 
Department.  Such  information  will  be 
subject  to  the  verification  provision 
identified  in  Section  Vm.G  of  this 
Agreement.  The  Government  of 
Venezuela  agrees  to  allow  sales  of 
subject  merchandise  only  by  those 
producers  and  through  those  brokers 
and  trading  companies  which  permit 
fiill  reporting  and  verification  of  data. 
The  Department  may  disregard  any 
information  submitted  after  the 
deadlines  set  forth  in  this  Section  or  any 
information  which  it  is  unable  to  verify 
to  its  satisfaction. 

Aggregate  quantify  and  value  of  sales 
by  HTS  category  to  each  third  country 
will  be  provided  to  the  E)epartment  by 
May  1  of  each  year  for  exports  during 
the  period  from  October  1  of  the 
previous  year  through  March  31.  In 
addition,  such  quantify  and  value 
information  will  be  provided  to  the 
Department  by  November  1  fat  exp<»t8 
from  April  1  through  September  30. 

Transaction  specific  data  for  all  third 
country  sales  will  also  be  reported  on 
the  schedule  provided  above  in  the 
format  provided  in  the  Appendix. 
However,  if  the  Department  concludes 
that  the  transaction  specific  data  is  not 
necessary  for  a  given  period,  it  will 
notify  the  Government  of  Venezuela  at 
least  90  days  before  the  reporting 
deadline  that  transaction  specific  sales 
data  need  not  be  reported.  U  the 
Department  determines  that  such  data  is 
relevant  in  connection  with  Section  Vn 
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and  requests  information  on 
transactions  for  one  or  more  third 
countries  during  a  period  for  which  the 
Department  waived  complete  reporting, 
the  Government  of  Venezuela  will 
provide  the  data  listed  in  the  Appendix 
for  those  specific  transactions  within  90 
days  of  the  request. 

D.  Both  governments  recognize  that 
the  effective  monitoring  of  this 
Agreement  may  require  that  Venezuela 
provide  information  additional  to  that 
which  is  identified  above.  Accordingly, 
the  Department  may  establish  additional 
reporting  requirements,  as  appropriate, 
during  the  course  of  this  Agreement 

E.  The  Department  shall  provide 
notice  to  the  Government  of  Venezuela 
of  any  additional  reporting  requirements 
no  later  than  45  days  prior  to  the  period 
covered  by  such  reporting  requirements 
unless  a  shorter  notice  period  is 
mutually  agreed. 

F.  Other  sources  for  monitoring.  The 
Department  will  review  publicly- 
available  data  as  well  as  Customs  Form 
7501  entry  summaries  and  other  official 
import  data  from  the  Bureau  of  the 
Census,  on  a  Inonthly  basis,  to 
determine  whether  there  have  been 
imports  that  are  inconsistent  with  the 
provisions  of  this  Agreement 

The  Department  will  monitor  Bureau 
of  the  Census  IM-115  computerized 
records,  which  include  the  quantify  and 
value  of  each  entry.  Because  these 
records  do  not  provide  other  specific 
entry  information,  such  as  the  identify 
of  the  producer/exporter  which  may  be 
responsible  for  such  sales,  the 
Department  may  request  the  U.S. 
Customs  Service  to  provide  such 
information.  The  Department  may 
request  other  additional  documentation 
from  the  U.S.  Customs  Service. 

The  Department  may  also  request  the 
U.S.  Customs  Service  to  direct  ports  of 
entry  to  forward  a  Countervailing  Dufy 
Report  of  Importations  for  entries  of  the 
subject  merchandise  during  the  period 
this  Agreement  is  in  efiiecL 

G.  Verification.  The  Government  of 
Venezuela  will  permit  full  verification 
of  all  information  related  to  the 
administration  of  this  Agreement, 
including  verification  of  the  Venezuela 
producer  and  any  brokers/trading 
companies  utilized  in  making  sales/ 
shipments  to  the  United  States,  on  an 
annual  basis  or  more  frequenUy,  as  the 
Department  deems  necessary  to  ensure 
that  Venezuela  is  in  full  compliance 
with  the  terms  of  the  Agreement  Such 
verifications  may  take  place  in 
association  with  scheduled 
consultations  whenever  possible. 


DL  Diaclosoie  and  Comment 

A.  The  Department  shall  make 
available  to  representatives  of  eech 
parfy  to  the  proceeding,  imder 
appropriately-diawn  administrative 
protective  orders  consistent  with  the 
Department's  Regulations,  business 
proprietary  information  submitted  to  the 
Department  semi-annually  or  upon 
request,  and  in  any  administrative 
review  of  this  Agreement 

B.  Not  later  than  30  days  after  the  date 
of  disclosure  under  Section  VIII.A,  the 
parties  to  the  proceeding  may  submit 
written  comments  to  the  Department, 
not  to  exceed  30  pages. 

C.  During  the  anniversary  month  of 
this  Agreement,  each  parfy  to  the 
proceeding  may  request  a  hearing  on 
issues  raised  during  the  preceding 
Relevant  Period.  If  such  a  hearing  is 
requested,  it  will  be  conducted  in 
accordance  with  Section  751  of  the  Act 
(19  U.S.C.  1675)  and  applicable 
regulations. 

X.  Consuhatioiis 

The  Government  of  Venezuela  and  the 
Department  shall  hold  consultations 
regarding  matters  concerning  the 
implementation,  operation  and/or 
enforcement  of  this  Agreement  Such 
consultations  will  be  held  each  year 
during  the  anniversary  month  of  this 
Agreement.  Additional  consultations 
may  be  held  at  any  other  time  upon 
request  of  either  the  Government  of 
Venezuela  or  the  Department 

XL  Violatioiis  of  the  Agreement 

A.  Violation 

"Violation"  means  noncompliance 
with  the  terms  of  this  Agreement  caused 
by  an  act  or  omission  in  accordance 
with  Section  355.19  of  the  Department's 
Regulations. 

The  Government  of  Venezuela  and  the 
Department  will  inform  the  other  parfy 
of  any  violations  of  the  Agreement 
which  come  to  their  attention  and  the 
action  taken  with  respect  thereto. 

Imports  in  excess  of  the  export  limit 
set  out  in  this  Agreement  shall  not  be 
considered  a  violation  of  this  Agreement 
or  an  indication  the  Agreement  no. 
longer  meets  the  requirements  of 
Section  704  (b)  or  (c)  of  the  Act  where 
such  imports  are  minimal  in  volume, 
are  the  result  of  technical  shipping 
circumstances,  and  are  applied  against 
the  export  limit  of  the  following  year. 

Prior  to  making  a  determination  of  an 
alleged  violation,  the  Department  will 
engage  in  emergency  consultations. 
Such  consultations  shall  begin  no  later 
than  14  days  from  the  day  of  request 
and  shall  provide  for  full  review,  but  in 
no  event  will  exceed  30  days.  After 


consultations,  the  Department  will 
provide  the  Government  of  Venezu^ 
20  days  within  which  to  provide 
comments.  The  Department  will  make  a 
determination  within  30  days. 

B.  Appropriate  Action 

U  the  Department  determines  that  this 
Agreement  is  being  or  has  been  violated, 
the  Department  will  take  such  action  as 
it  determines  is  appropriate  under 
Section  704(i)  of  the  Act  and  Section 
355.19  of  the  Department's  Regulations. 

XIL  Ikuratioa 

Absent  affirmative  determinations 
under  the  five-year  review  provisions  of 
sections  751  and  752  of  the  Act.  the 
Department  expects  to  terminate  this 
Agreement  and  the  underlying 
investigation  no  later  than  October  14. 
2002. 

The  Government  of  Venezuela  may 
terminate  this  Agreement  at  any  time 
upon  notice  to  the  Department 
Termination  shall  be  effective  60  days 
after  such  notice  is  given  to  the 
Department.  Upon  termination  at  the 
request  of  the  Government  of  Venezuela, 
the  provisions  of  Section  704(i)  of  the 
Act  shall  apply. 

Xm.  Otlier  Pravisians 

A.  The  Department  finds  that  this 
Agreement  is  in  the  public  interest;  that 
effective  monitoring  of  this  Agreement 
by  the  United  States  is  practicable;  and 
that  this  Agremnent  will  completely 
eliminate  ii^ury  to  the  domestic 
industry  producing  the  like  product  by 
imports  of  the  merchandise  subject  to 
this  Agreement 

B.  The  English  language  version  of 
this  Agreement  shall  be  controlling. 

C  For  all  purposes  hereunder,  the 
Department  and  the  signatory 
Government  shall  be  represented  by. 
and  all  communications  and  notices 
shall  be  given  and  addressed  to: 

Department  of  Commerce,  U.S. 
Department  of  Commerce,  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration. 
Washington,  D.C.  20230 

Government  of  Venezuela,  Ministerio  de 
Industrie  y  Comerio,  Direccion 
General  Sectorial  de  Comercio 
Exterior,  Av.  Libertador — Centre 
Comercial  Los  Cedros,  Urbanizacion 
La  Florida,  Caracas,  Venezuela 

XIV.  EflectiTe  Date 

The  effective  date  of  this  Agreement 
is  the  date  of  its  publication  in  the 
Federal  Register. 

For  Covematent  of  Venezuela. 
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Oat&d:  Octobor  14. 1997. 
Alejandro  I.  Psren. 
DCM  St  Charge  D"  Affairs  of  Venezuelan 
Embassy. 

For  U.S.  Depa/tment  of  Commerce. 

[ktad:  October  14. 1997. 
Robert  S.  LaRussa. 
Assistant  Secretary  for  Impoit 
Administration. 

App— *x 

In  acconlance  with  the  established  format, 
the  Government  of  Venezuela  shall  collect 
and  provide  to  the  Department  all 
information  oacaesary  to  ensure  complianoe 
with  this  AaaiBwnt  This  information  will 
be  providHto  the  Oapartment  on  a  semi- 
annual basis,  or  upon  request. 

The  Government  of  Venezuela  will  collect 
and  maintain  sales  data  to  the  United  States, 
in  the  home  ojarket,  and  to  countries  other 
than  the  United  States,  on  a  continuous  basis 
and  provide  the  praacribed  information  to  the 
Department 

The  Government  of  Venezuela  will  provide 
a  narrative  explanation  to  substantiate  all 
data  collected  in  accordance  with  the 
following  formats. 

Report  of  Invenlories 

Report,  by  location,  the  inventories  held  by 
Venezuela  producers/exporters  .  n  the  United 
I  and  imported  into  the  United  States 
I  the  period  beginning  May  6,  1997, 
through  the  effective  date  of  the  Agreement. 

1.  Quantity:  Indicate  original  units  of 
measure  and  in  pounds. 

2.  Location:  Identify  where  the  inventory  is 
currently  being  held.  Provide  the  name  and 
address  for  the  location. 

3.  Titled  Party:  Name  and  address  of  party 
who  legally  has  title  to  the  merchandise. 

4.  Export  License  Number  Indicate  the 
numbers)  relating  to  each  entry  now  being 
held  in  inventory. 

5.  Certificate  of  Origin  Number(s);  Indicate 
the  number(s)  relating  tu  each  sale  or  entry. 

6.  Date  of  Original  Export:  Date  the  Export 
License/certificate  of  origin  is  issued. 

7.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  Statas  or  the  date  book 
transfer  took  place. 

8.  Original  Importer  Name  and  addraaa. 

9.  Original  Exporter  Name  and  addnss. 

10.  Complete  Description  of  Merchandise: 
Include  heat  numbers,  HTS  number,  physical 
description.  ASTM  specification,  and  other 
available  information. 

Unitad  States  Sales 

The  Government  of  Venezuela  will  provide 
all  Export  Licenses,  which  shall  contain  the 
following  information  «vith  the  exception  of 
item  99,  date  of  entry,  and  item  f  16,  final 
destination. 

1.  Export  License/Certificate  of  Origin 
Numberis):  Indicate  the  numbers)  relating  to 
each  sale  and/ or  entry. 

2.  Complete  Description  of  Merchandise: 
Include  heat  numbers,  HTS  number,  physical 
description,  ASTM  specification,  and  other 
available  information. 

3.  Quantity:  Indicate  in  original  units  of 
measure  and  in  pounds. 

4.  F.G.B.  Sales  Value:  Indicate  currency 
used. 


5.  Unit  Price:  Indicate  currency  used/per 
original  unit  of  measure. 

6.  Date  of  Sale:  The  data  all  terms  of  order 
are  confirmed. 

7.  Sales  Order  N\imber(s):  Indicate  the 
specification  number/order  number  relating 
to  each  sale  and/or  shipment. 

8.  Date  of  Export:  Date  the  Export  License 
is  issued. 

9.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  book 
traiufer  took  place. 

10.  Importer  of  Record:  Name  and  address. 

11.  Trading  Company/Broker  Name  and 
address  of  any  trading  company  involved  in 
the  sale. 

12.  Customer  Name  and  address  of  the 
first  unaffiliated  party  purchasing  from  the 
Venezuela  producer/exporter. 

13.  Customer  Affiliation:  Indicate  whether 
the  customer  is  affiliated  or  unaffiliated  to 
the  Venezuela  exporter. 

14.  Quota  Allocated  to  Exporter:  Indicate 
the  total  amount  of  quota  allocated  to  the 
individual  exporter  during  the  Relevant 
Period. 

15.  Quota  Remaining:  Indicate  the 
remaining  quota  available  to  the  individual 
exporter  during  the  Relevant  Period. 

16.  Final  Destination:  Name  and  address  of 
the  end-user  for  consumption  in  the  United 
SUtes. 

17.  Other  The  identity  of  any  party(ies)  in 
the  transaction  chain  between  the  customer 
and  the  final  destinatioo/end-user. 

MiU  CerUflcatiaa 

The  Government  of  Venezuela  shall 
ensure  that  all  shipaients  of  subject 
merchandise  exported  to  the  United 
States  pursuant  to  this  Agreement  shall 
be  accompanied  by  a  copy  of  the 
origina]  mill  certification. 

Salaa  Other  Than  United  Slataa 

Piusuant  to  Section  VIII.  paragraph  C. 
the  Government  of  Venezuela  will 
provide  cotmtiy-specific  sales  volume 
and  valtie  information  for  all  sales  of 
steel  wire  rod  products,  as  described  in 
Section  n.  in  the  home  market  and  to 
third  countries. 

1.  Quantity:  Indicate  in  original  units  of 
measure  sold  and/or  entered  and  in  metric 
tons. 

2.  F.O.B.  Sales  Value:  Indicate  currency 
used. 

3.  Date  of  Sale:  The  date  all  terms  of  order 
are  confirmed. 

4.  Complete  Description  of  Merchandise: 
Include  heat  numbers.  HTS  number,  physical 
description,  specification/grade  under  which 
sold,  and  other  available  Information. 

5.  Sales  Order  Numbers):  Indicate  the 
specification  number/order  number  relating 
to  each  sale  and/or  shipment. 

6.  Date  of  Export  (if  third  country):  Date  of 
shipment  from  Venezuela. 

7.  Date  of  Entry  (if  third  country):  Dale  the 
merchandise  entered  the  third  country  or  the 
date  a  book  transfer  took  place. 

8.  Importer  of  Record  (if  third  country): 
Name  and  address. 

9.  Customer  Name  and  address  of  the  first 
party  purchasing  from  the  Venezuela  «. 
producer/exporter. 


10.  Customer  Affiliation:  Indicate  whether 
the  customer  is  affiliated  or  unaffiliated. 

11.  Final  Destination:  Name  and  address  of 
the  end-user  for  consumption. 

12.  Other  The  identity  of  any  party(ies)  in 
the  transaction  chain  between  the  customer 
and  the  final  destination/end-user. 

(FR  Doc.  97-27988  Filed  10-21-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Inlamationai  Trade  Administration 
|C-1 22-827] 

Rnal  Affirmative  Countervailing  Duty 
Determination:  Steei  Wire  Rod  From 


AOBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  22,  1997. 
FOR  FURTHER  MFORMATION  CONTACTS 
Robert  Boiling  or  Rick  Johnson,  Office  of 
Antidimiping/Countervailing  Duty 
Enforcement.  Group  III,  Office  DC, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1874,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-3434,  or  482-0165, 
respectively. 

Final  Determination 

The  Department  of  Commerce  (the 
"Department")  determines  that 
countervailable  subsidies  were  provided 
to  Sidbec-Dosco  (Ispat)  Inc.,  a  producer 
and  exporter  of  steel  wrire  rod  from 
Canada.  For  information  on  the 
estimated  coimtervailing  duty  rates, 
please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  our  preliminary  determination 
on  July  28, 1997 (62  FR  41933-39, 
August  4, 1997)  ["Preliminary 
Determination"),  the  following  events 
have  occurred: 

Ven^cation:  In  accordance  with 
section  782(i)  of  the  Act,  we  verified  the 
information  used  in  making  our  final 
determination.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials,  and  examination  of  relevant 
accounting  records  and  original  source 
documents.  Our  verification  results  are 
ouUined  in  detail  in  the  public  versions 
of  the  verification  reports,  which  are  on 
file  in  the  Central  Records  Unit  (Room 
B-099  of  the  Main  Commerce  BuildingJ. 

We  conducted  verification  in  Canada 
of  the  questionnaire  responses  of  the 
Government  of  Canada  ("GOC"),  the 
Government  of  Quebec  ("GOQ"),  the 
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Government  of  Ontario  ("GOO"), 
Sidbec-Dosco  (Ispat)  Inc.  ("SDF'), 
Sidbec  (Sidbec  was  incorrecUy  refiBrred 
to  as  "Sidbec,  Inc."  in  the  preliminary 
determination),  Ivaco,  Inc.  (Ivaco), 
Stelco,  Inc.  (Stelco),  Bank  of  Canada. 
The  Bank  of  Nova  Scotia,  and  the 
Canadian  Steel  Trades  and  Employment 
Congress  (CSTEC)  from  September  2 
through  September  11,  1997. 
Argument:  Petitioners  and 
respondents  filed  case  and  rebuttal 
briefe  on  September  22  and  September 
25, 1997,  respectively.  A  public  hearing 
was  held  on  September  29, 1997. 

Scope  of  lavestigatimi 

The  products  covered  by  this 
investigation  are  certain  bot-rolled 
cart)on  steel  and  alloy  steel  products,  in 
coils,  of  approximately  round  cross 
section,  between  5.00  mm  (0.20  inch) 
and  19.0  nun  (0.75  inch),  incltisive,  in 
solid  cross-sectional  diameter. 
Specifically  excluded  are  steel  products 
possessing  the  above-noted  physical 
characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steei;  (e) 
free  machining  steel  that  contains  by 
weight  0.03  percent  or  more  of  lead, 
0.05  percent  or  more  of  bismuth,  0.08 
percent  or  more  of  sulfur,  more  than  0.4 
pocent  of  phosphorus,  more  than  0.05 
percent  of  selenium,  and/or  more  than 
0.01  percent  of  tellurium;  or  (f)  concrete 
reinforcing  bars  and  rods. 

The  following  products  are  also 
excluded  from  the  scope  of  this 
investigation: 

Coiled  products  5.50  mm  or  less  in 
true  diameter  with  an  average  partial 
decaiburization  per  coil  of  no  more  than 
70  microns  in  depth,  no  inclusions 
greater  than  20  microns,  containing  by 
weight  the  following:  carbon  greater 
than  or  equal  to  0.68  percent;  aluminum 
less  than  or  equal  to  0.005  percent; 
phosphorous  plus  sulfur  less  than  or 
equal  to  0.040  percent;  maximum 
combined  copper,  nickel  and  chromiimi 
cfHitent  of  0.13  percent;  and  nitrogen 
less  than  or  equal  to  0.006  percent 
These  products  are  commonly  referred 
to  as  "Tire  Cord  Wire  Rod." 

Coiled  products  7.9  to  18  mm  in 
diameter,  with  a  partial  decarburization 
of  75  microns  or  less  in  depth  and 
seams  no  more  than  75  microns  in 
depth:  containing  0.48  to  0.73  percent 
carbon  by  weight.  These  products  are 
commonly  referred  to  as  "Valve  Spring 
Quality  Wire  Rod." 

The  products  under  investigation  are 
currently  classifiable  undo'  st^headings 
7213.91.3000.  7213.91.4500, 
7213.91.6000.  7213.99.0030, 


7213.99.0090,  7227.20.0000,  and 
7227.90.6050  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
this  investigation  is  dispositive. 

TIm  Applicable  Slatnte  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Roimd  - 
Agreements  Act  effective  January  1, 
1995  (the  "Act"). 

InluryTaet 

Because  Canada  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  wire  rod  from  Canada  materially 
infure,  or  threaten  material  injury  to,  a 
U.S.  industry.  On  April  30, 1997,  the 
ITC  published  its  preliminary 
determination  finding  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injiued  or  threatened  with  material 
injury  by  reason  of  imports  fixun  Canada 
■  of  the  subject  merchandise  (62  FR 
23485). 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  Connecticut  Steel  Corp.,  Co- 
Steel  Raritan,  GS  Industries,  Inc., 
Keystone  Steel  &  Wire  Co.,  North  Star 
Steel  Texas,  Inc.  and  Northwestern  Steel 
and  Wire  (the  "petitioners"),  six  U.S. 
producers  of  wire  rod. 

Corporate  History 

Sidbec  was  established  by  the  GOQ  in 
1964.  In  1968,  Sidbec  acquired 
Dominion  Steel  and  Coal  Corporation 
Limited,  a  steel  producer,  and  later 
changed  the  name  to  Sidbec-Dosco,  Inc. 
The  GOQ  owned  100  percent  of  Sidbec's 
stock,  and  Sidbec  owned  100  percent  of 
Sidbec-Dosco,  Inc.'s  stock,  imtil 
privatization  in  1994. 

In  1976.  Sidbec,  British  Steel 
Corporation  (International),  and  Quebec 
Cartier  Mining  Company  entered  into  a 
joint  venttire  to  mine  and  produce  iron 
ore  concentrates  and  iron  oxide  pellets. 
The  company  they  formed  was  Sidbec- 
Normines  Lac.  (Sidbec-Normines),  of 
Which  Sidbec  owned  50.1%.  These 
mining  activities  were  shut  down  in 
1984. 

Before  its  privatization,  Sidbec-Dosco, 
Inc.  operated  steel  making  facilities  in 
Contrecoeur,  Montreal  and  Longueuil, 
Quebec.  Until  1987.  all  of  the  bcilities 
at  Longueuil  and  a  good  portion  of  the 
bcilities  in  Contrecoeur  were  owned  by 
Sidbec  and  leased  to  Sidbec-Dosco.  Inc. 


In  1987,  Sidbec  reorganized  in  order  to 
consolidate  all  steel-related  assets  under 
its  wholly-owned  subsidiary,  Sidbec- 
Dosco,  Inc.  Sidbec  itself  became  a 
holding  company. 

On  August  17, 1994,  Sidbec-Dosco. 
Inc.  was  sold  to  Beheer«n 
Beleggingsmaatschappij  Brohenco  B.V. 
(Brohenco),  which  is  wholly-owned  bft 
Ispat-Mexicana,  S.A.  de  C.V.  (Ispat       * 
Mexicana).  It  became  kno%vn  as  Sidbec- 
Dosco  (Ispat)  Inc. 

Sidbec,  the  holding  company, 
continues  to  be  100%  owned  by  the 
GOQ. 

Subsidies  VahiatioB  InioniiatiaB 

Period  of  Investigation:  The  period  for 
which  vre  are  measuring  subsidies  (the 
"POI")  is  calendar  year  1996. 

Allocation  Period:  In  the  past,  the 
Department  has  relied  upon  information 
from  the  U.S.  Internal  Revenue  Service 
on  the  industry-specific  average  useful 
life  of  assets,  in  determining  the 
allocation  period  for  nonrecurring 
subsidies.  See  General  Issues  Appendix 
("GIA")  appended  to  Final 
Countervailing  Duty  Determination; 
Certain  Steel  Products  from  Augtria  (58 
FR  37217,  37226;  July  9, 1993). 
However,  in  British  Steel  pic.  v.  United 
States,  879  F.  Supp.  1254  (OT  1995) 
[British  Steel),  the  U.S.  Court  of 
International  Trade  (the  "Court")  nded 
against  the  allocation  methodology.  In 
accordance  with  the  Cotirt's  remand 
order,  the  Department  calculated  a 
company-specific  allocation  period  for 
nonrecurring  subsidies  based  on  the 
average  usefiil  life  ("AUL")  of  non- 
renewable physical  assets.  Tliis  remand 
determination  was  affirmed  by  the  Court 
on  June  4, 1996.  See  British  Steel  pic.  v. 
United  States,  929  F.  Supp.  426, 439 
(OT  1996). 

In  this  investigation,  the  Department 
has  followed  the  Court's  decision  in 
British  Steel.  Therefore,  for  the  purposes 
of  this  final  determination,  the 
Department  has  calculated  a  company- 
specific  AUL. 

Based  on  information  provided  by 
Sidbec  and  SDl  regarding  depreciable 
assets,  the  Department  has  determined 
the  appropriate  company-specific 
allocation  period.  Due  to  the  proprietary 
nature  of  data  from  SDI,  we  are  unable 
to  provide  the  specific  AUL  for  Sidbec/ 
SDI  for  the  public  file.  The  calculation 
of  this  AUL  is  on  the  official  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  Department  of  Commerce  [see 
Memorandum  to  the  File:  Calculation  of 
AUL  Period,  dated  October  14. 1997). 

Because  we  have  determined  that 
Ivaco  and  Stelco  did  not  receive  any 
non-recurring  stibsidies  during  the  POI. 
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we  have  not  calculated  an  AUL  for 
either  company. 

Equityworthinen:  In  analyzing 
whether  a  company  is  equityworthy,  the 
Department  considers  whether  that 
company  could  have  attracted 
investment  capital  from  a  reasonable, 
private  investor  in  the  year  of  the 
government  equity  infusion  based  on 
information  available  at  that  time.  In 
this  regard,  the  Department  has 
consistently  stated  that  a  key  factor  for 
a  company  in  attracting  investment 
capital  is  its  ability  to  generate  a 
reasonable  return  on  investment  within 
a  reasonable  period  of  time. 

In  making  an  equityworthiness 
determination,  the  Department 
examines  the  following  factors,  among 
others: 

1.  Current  and  past  indicators  of  a 
firm's  financial  condition  calculated 
from  that  firm's  financial  statements  and 
accounts; 

2.  Future  financial  prospects  of  the 
firm  including  market  studies,  economic 
forecasts,  and  project  or  loan  appraisals; 

3.  Rates  of  return  on  equity  in  the 
three  years  prior  to  the  government 
equity  infusion: 

4.  Equity  investment  in  the  firm  by 
private  investors;  and 

5.  Prospects  in  the  world  for  the 
product  under  consideration. 

For  a  more  detailed  discussion  of  the 
Department's  equityworthiness 
methodology,  see  GIA  (58  FR  at  37239 
and  37244). 

Petitioners  alleged  that  Sidbec  and 
Sidbec-Dosco,  Inc.  (SDl's  predecessor) 
were  unequityworthy  for  the  period 
1962  through  1992.  Petitioners  alleged 
that  any  equity  infusions  received 
during  those  years  would  have  been 
inconsistent  with  the  usual  investment 
practices  of  private  investors  and 
therefore  conferred  a  countervailable 
benefit  within  the  meaning  of  section 
771(5XEMi)  of  the  Act  In  the 
preliminary  determination,  we 
determined  Sidbec  to  be 
unequityworthy  from  1982  to  1992  [see 
Prelimiiuuy  Determination  at  62  FR 
41933). 

In  this  investigation,  both  the  GOQ 
and  SDI  have  submitted  arguments 
regarding  Sidbec's  equityworthyness  at 
the  time  of  the  1988  debt-to-equity 
conversion,  and  whether  the 
Department  considered  the  appropriate 
company  (Sidbec  versus  Sidbec-I)osco, 
Inc.)  when  it  made  its  preliminary 
equityworthiness  determination. 

Throughout  the  period  1982  to  1985, 
Sidbec  reported  substantial  losses. 
Although  Sidbec  reported  a  profit  in 
1986  and  1987,  the  profits  were  not  of 
such  a  magnitude  to  of^t  the 
substantial  losses  suffered  from  1982 


through  1985.  Additionally,  return  on 
equity  was  either  negative  or  not 
meaningful  (due  to  a  negative  equity 
balance)  in  every  year  from  1984 
through  1987.  Moreover,  for  the  years 
1984  through  1987  Sidbec  had  a 
negative  debt-to-equity  ratio,  which 
indicated  that  the  company's  liabilities 
exceeded  the  company's  assets. 
Therefore,  based  on  an  analysis  of 
Sidbec's  data,  we  have  determined  that 
Sidbec  was  unequityworthy  at  the  time 
of  the  1988  debt-to-equity  conversion 
(see  Comments  8-10  ImIow).  The 
Department  has  not  rendered  a  final 
determination  on  other  years  in  the  AUL 
period,  because  for  this  final 
determination  we  find  only  one 
potentially  countervailable  equity  event, 
the  1988  debt-to-equity  conversion. 

Equity  Methodology:  In  measuring  the 
benefit  bom  a  government  equity 
infusion  to  an  unequityworthy 
company,  the  [>epartment  compares  the 
price  paid  by  the  government  for  the 
equity  to  a  market  benchmark,  if  such  a 
benchmark  exists,  i.e.,  the  price  of 
publicly  traded  shares  of  the  company's 
stock  or  an  infusion  by  a  private 
investor  at  the  time  of  the  govenunent's 
infusion  (the  latter  may  not  always 
constitute  a  proper  benchmark  based  on 
the  specific  circumstances  in  a 
particular  case). 

Where  a  market  benchmark  does  not 
exist,  the  Department  lias  determined  in 
this  investigation  to  continue  to  follow 
the  methodology  described  in  the  GIA 
58  FR  37239-44.  Following  this 
methodology,  equity  infusions  made 
into  an  unequityworthy  firm  are  treated 
as  grants.  Using  the  grant  methodology 
for  equity  infusions  into  an 
unequityworthy  company  is  based  on 
the  premise  that  an  unequityworthiness 
finding  by  the  Department  is 
tantamount  to  saying  that  the  company 
could  not  have  attracted  investment 
capital  from  a  reasonable  investor  in  the 
infusion  year  based  on  the  available 
information. 

Creditworthiness:  When  the 
Department  examines  whether  a 
company  is  creditworthy,  it  is 
essentially  attempting  to  determine  if 
the  company  in  question  could  obtain 
commercial  financing  at  commonly 
available  interest  rates.  If  a  company 
receives  comparable  long-term  financing 
from  commercial  sources,  that  company 
will  normally  be  considered 
creditworthy.  In  the  absence  of 
comparable  commercial  borrowings,  the 
Department  normally  evaluates 
financial  data  for  three  years  prior  to 
each  year  at  issue  to  determine  whether 
or  not  a  firm  is  creditworthy.  The 
Department  considers  the  following 
factors,  among  others: 


1.  Current  and  past  indicators  of  a 
firm's  financial  health  calculated  from 
that  firm's  financial  statements  and 
accounts; 

2.  The  firm's  recent  past  and  present 
ability  to  meet  its  costs  and  fixed 
financial  obligations  writh  its  cash  flow; 
and 

3.  Future  financial  prospects  of  the 
firm  including  market  studies,  economic 
forecasts,  and  project  or  loan  appraisals. 

For  a  more  detailed  discussion  of  the 
Department's  creditworhiness  criteria, 
see,  e.g..  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Prance,  58 
FR  37304  Quly  9, 1993)  ["Certain  Steel 
Products  from  France'^  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  the  United  Kingdom,  58  FR  37393 
(July  9. 1993). 

Petitioners  alleged  that  Sidbec  and 
Sidbec-Dosco,  Inc.  were  uncreditworthy 
from  1977  through  1993.  We  first 
initiated  an  investigation  of  Sidbec- 
Dosco,  Inc.'s  creditworthiness  for  the 
years  1962  and  1984  through  1968. 
Then,  on  July  1, 1997,  we  initiated  an 
investigation  of  Sidbec's 
creditworthiness  for  the  period  1984 
through  1993.  In  the  preliminary 
determination,  we  determined  Sidbec  to 
be  uncreditworthy  from  1982  to  1992 
[see  Preliminary  Determination,  62  FR 
at  41935). 

In  its  case  brief,  SDI  submitted 
arguments  regarding  Sidbec's 
creditworthiness  from  1982  to  1992,  and 
whether  the  Department  considered  the 
appropriate  company  (Sidbec  versus 
Sidbec-Dosco,  Inc.)  when  it  made  its 
preliminary  creditworthiness 
determination  (see  Conunent  14  below). 

To  determine  the  creditworthiness  of 
Sidbec  during  the  years  1963  (the  year 
of  the  first  countervailable  subsidy  in 
the  AUL  period)  through  1992  (the  year 
of  the  last  alleged  subsidy  in  the  AUL 
period),  we  have  evaluated  certain 
liquidity  and  debt  ratios,  i.e.,  quick, 
current,  times  interest  earned,  and  debt- 
to-equity,  on  a  consolidated  basis.  For 
the  period  1980  through  1985.  the 
company  consistenUy  inciured 
substantial  losses.  Despite  the  fact  that 
Sidbec  reported  a  profit  from  1986 
through  1990,  the  company  was  still 
thinly  capitalized  and  had  a  high  debt- 
to-equity  ratio  during  this  time. 
Additionally,  the  interest  coverage  ratio 
was  negative  for  the  years  1991  and 
1992  and  the  liquidity  ratios  [i.e..  quick 
and  current  ratio)  indicated  that  the 
company  may  have  had  difficulty  in 
meeting  its  short-term  obligations. 
Consequentiy,  based  on  our  analysis  of 
Sidbec's  data,  we  have  determined  that 
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Sidbec  was  uncreditworthy  for  the  years 
1983  through  1992. 

Discount  Rates:  Respondents  did  not 
provide  company-specific  information 
relevant  to  the  appropriate  discount 
rates  to  be  used  in  calculating  the 
countervailable  benefit  for  non- 
recurring grants  and  equity  infusions  in 
this  investigation.  For  the  preliminary 
determination,  we  used  the  long-term 
government  bond  rate  in  Canada 
published  in  the  International  Monetafy 
Fund  (IMF)  International  Financial 
Statistics  Yearbook  as  the  discount  rate, 
plus  a  risk  premium  (because  we  had 
determined  Sidbec  to  be 
uncreditworthy),  for  each  year  in  which 
there  was  a  non-recuiring 
countervailable  subsidy.  Fot  the  final 
determination,  because  we  now  have 
verified  long-tarm  corporate  rates  for  the 
AUL  period  (i.e.,  loans  »  bonds)  from 
the  Bank  of  Canada,  we  have  used  these 
rates  as  the  discount  rate,  plus  a  risk 
premium  (because  we  have  coatiauad  to 
determine  Sidbec  to  be  uncreditworthy), 
tot  each  year  in  which  there  was  a  noa- 
recurring  countervailable  subsidy,  i.e., 
1983  through  1992. 

Privatization/Reatructuring 
Methodolog/.  In  the  GIA,  we  applied  a 
new  methodology  writh  respect  to  the 
treatment  of  subsidies  received  prior  to 
the  sale  qf  a  govemment-owaed 
company.  Under  this  methodology,  we 
calculate  the  amount  of  prior  subsidies 
that  passed  through  to  the  1 

In  the  specific  context  of  a 
restructuring,  as  here,  where  Sidbec 
sold  Sidbec-Doaco,  Inc.  to  Ispat 
Mexicana's  subsidiary  Broheaco,  we 
performed  the  calculation  for 
restructuring  as  set  forth  in  the  GIA,  58 
FR  at  37269,  to  derive  the  amount  of 
prior  subsidies  that  passed  through  to 
SDI. 

In  the  current  investigation,  we  have 
analyzed  the  privatization  of  Sidbec- 
Dosco,  Inc.  in  the  year  1994.  We  have 
followed  the  mediodology  in  the  GIA. 
described  above,  to  calculate  the 
amount  of  prior  subsidies  that  passed 
through  to  SDL 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  and  verification,  we 
determine  the  following: 

L  Programs  Determined  To  Be 
Countervailable 

A.  1988  Debt-to-Equity  Conversion 

Petitioners  alleged  that  Sidbec-Dosco, 
Inc.  received  a  d^t-to-equity 
conversion  from  eithw  the  GOC  or  the 
GOQ  in  1968  based  on  Sidbec-Dosco. 
Inc."s  1988  Annual  Report  SDI  reported 
that  a  portion  of  Sidbec's  debt  (owed  to 
the  GOQ)  was  converted  into  Sidbec 


capital  stock  in  1968.  According  to  SDI, 
the  debt  consisted  of  four  loans 
provided  to  Sidbec  by  the  GOQ  during 
the  period  1982-1985.  plus  accrued 
interest  SDI  explained  that,  every  two 
years,  the  GOQ  extended  the  maturity 
date  for  these  loans  for  another  two 
years.  According  to  the  GOQ,  it 
ccmverted  four  of  Sidbec's  debt 
instruments  into  equity  in  Sicftec  in 
1988  in  order  to  improve  Sidbec-Dosco, 
Inc."s  economic  profile,  for  the  purpose 
of  making  it  more  attractive  for 
privatization,  partnership,  or 
investment  In  the  GOQ  Act  wluch 
authorized  this  debt  conversion,  Sidbec 
was  authorized  to  acquire,  as  it  later 
did.  an  equivalent  amount  in  shares  of 
Sidbec-Dosco,  Inc. 

We  have  concluded  that,  consistent 
with  our  equity  methodology,  benefits 
to  Sidbec  occiured  at  the  point  when 
the  debt  instruments  (i.e.,  loans)  were 
converted  to  capital  stock  given  that,  as 
discussed  above,  we  have  determined 
that  Sidbec  was  unequityworthy  in 
1988.  See,  e.g..  Certain  Steel  Products 
from  France,  58  FR  at  37306-7.  37312. 
We  consider  the  conversion  of  debt  to 
capital  stock  in  1988  to  constitute  an 
equity  infusion  inconsistent  with  the 
usual  investment  practice  of  private 
investors  within  the  meaning  of  section 
771(5)(EMi)oftheAct 

When  receipt  of  boiefits  under  a 
program  is  not  contingent  upon 
expcntation.  the  Department  must 
detomine  whether  the  {Hogram  is 
specific  to  an  eiiterprise  or  industry,  or 
group  of  enterprises  or  industries. 
Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  (wogram  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  thereof  [i.e.,  de  jure  specificity), 
and  whether  the  govenunent  program  is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  (i.e.,  defricto 
specificity)  [see  Section  771(5A)P)  of 
the  Act).  We  determine  the  1988  debt- 
to-equity  conversion  to  be  specific, 
because  it  was  provided  only  to  one 
enterprise.  Sidbec,  and  was  not  part  of 
a  broader  program. 

For  these  reasons,  we  determine  that 
the  1966  debt-to-equity  conversion 
constitutes  a  countervailable  subsidy 
within  the  meaning  of  section  771(5)  of 
the  Act 

Consistent  with  the  equity 
methodology,  we  followed  our  standard 
declining  balance  grant  methodology  for 
allocating  the  benefits  from  the  equity 
infusion  represented  by  the  debt-to- 
equity  conversion.  We  then  reduced  the 
benefit  stream  by  applying  the 
privatization  calculation  described  in 
the  Restructuring  section  of  the  GIA  (58 
FR  at  37269).  We  divided  the  benefit  by 


SDI  total  sales.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  for 
this  program  of  0.92  percent  ad  valorem 
for  SDL 

B.  1983-1992  Grants 

Sidbec  received  grants  from  the  GOQ 
from  1983  to  1992  to  compensate  for 
expenses  it  incurred  to  finance  Sidbec- 
Normines  and  its  discontinued 
operations.  Certain  of  these  groits  wate 
provided  by  the  GOQ  to  Sidbec  with 
remd  to  the  payment  of  interest  on  six 
difierent  loans,  the  first  of  which  was 
taken  out  in  1M3.  The  GOQ  was  the 
gxiarantor  of  these  loans.  These  giants 
woe  made  in  each  year  fixHn  1983  to 
1992.  In  addition,  other  grants  were 
{xovided  by  the  GOQ  to  Sidbec  wi^ 
regard  to  the  payment  of  the  principal 
on  the  same  six  loans  during  each  year 
from  1964  to  1992.  In  the  preliminary 
detwmination,  the  Department  noted 
that  these  payments  appeared  in 
Sidbec's  Consolidated  Contributed 
Surplus  and  treated  them  as  equity 
infusions  from  the  GOQ.  However,  at 
verification  the  Department  discovered 
that  these  payments  were  not  equity  bvt 
grants.  The  receipt  of  these  grants 
occurred  as  follows:  (1)  Sidbec  paid  the 
interest  and  principal,  as  it  came  due, 
on  loans  that  were  taken  out  to  fiiMiiw'* 
Sidbec-Normines  and  its  discontinued 
mining  operations;  (2)  Sidbec  then 
issued  statements  to  the  GOQ  for  I 
amounts;  and  (3)  the  GOQ  after 
obtaining  the  necessary  budgetary 
authority,  issued  checks  to  Sidbex:  to 
cover  these  expenses.  According  to  the 
GOQ,  to  process  a  request  for  these 
funds,  approval  was  needed  from  four 
agmcies  (i.e.,  the  Quebec  Ministry  of 
Industry  and  Commerce,  the  Treasury 
Bocud,  the  National  Assembly  and  tho 
Executive  Counsel).  Once  the  approval 
process  was  completed,  the  GOQ  issued 
a  decree  providiiig  funding  to  Sidbec. 
See  July  3, 1997  GOQ  response.  Exhibit 
H.  In  some  years,  the  GOQ-approved 
grants  did  not  cover  all  of  the  principal 
and  interest  due  and  paid  by  Sidbec 
(because  of  differing  fiscal  years  for 
Sidbec  and  the  GOQ),  and  Sidbec's 
financial  statements  recorded  "grants 
receivable",  based  on  management's 
"estimate"  that  the  GOQ  would 
reimburse  Sidbec;  the  financial 
statements  also  explained  how  it  would 
be  handled  "(i]f  the  Government  was  to 
decide  to  pay  a  smaller  amount"  than 
recorded  in  the  "grants  receivable" 
account  Nevertheless,  over  time,  the 
GOQ  did  provide  grants  to  Sidbec 
covering,  in  full,  all  principal  and 
interest  payments  due  on  the  six  loans. 

We  have  determined  that  the  GOQ 
funds  provided  to  Sidbec  to  finance 
Sidbec-Normines  and  its  discontinued 
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mining  operations  were  in  the  fbnn  of 
grants  (see  Comment  6).  Based  on  oiir 
analysis  of  the  record  and  the  comments 
received  from  interested  parties  (in 
Comments  3,  4.  5,  and  7).  we  detennine 
that  these  grants  constitute 
countervailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act  and 
are  non-recurring  in  natiue.  We  also 
have  determined  that  they  are  specific 
within  the  meaning  of  section 
771(5A)(D)  of  the  Act  because  they  were 
provided  only  to  one  enterprise.  Sidbec. 
and  were  not  pert  of  a  broader  program. 

To  calculate  the  countervailaole 
subsidy,  we  followed  our  standard 
declining  balance  grant  methodology,  as 
discussed  above.  We  reduced  the  twnefit 
stream  by  applying  the  privatization 
calculation  described  in  the 
Restructiiring  section  of  the  GIA  (58  FR 
at  37269). 

We  divided  the  benefit  attributable  to 
the  POI  by  SDI  total  sales  during  the 
same  period.  On  this  basis,  we 
determine  the  countervailable  subsidy 
for  this  program  to  be  8.03  percent  ad 
valorem  for  SDI. 

n>  Progranis  r>«i«i  mm^w  To  Be  Not 
CaoBtanrailable 

A.  Canadian  Steel  Trade  Employment 
Congma*  Skill  Training  Program 

The  GOC,  through  the  Human 
Resources  Development  Canada 
(HRDC).  and  provincial  regional 
governments  provide  financial  support 
to  private  sector-led  human  resource 
projects  through  the  Sectoral 
Partnerships  Initiative  (SPIl  The  GOC 
stated  that  SPI  has  been  active  in  over 
eighty  Canadian  industrial  sectors, 
including  steel  through  the  Canada  Steel 
Trades  and  Employment  Congress 
(CSTEC).  CSTEC's  activities  are  divided 
into  two  types  of  assistance:  1)  worker 
adjustment  assistance,  for  unemployed 
steel  worken;  and  2)  skills  training 
assistance,  for  currently  employed 
workers. 

With  regard  to  the  worker  adjustment 
assistance,  funds  flowing  from  HRDC  do 
not  go  to  the  companies,  but  rather  to 
uaamployed  worken  in  the  form  of 
Mritttince  for  retraining  costs  or  income 
support.  We  have  determined  that  these 
funds  are  not  countervailable  because 
the  companies  are  not  relieved  of  any 
obligations. 

As  disoissed  below  (see  Comment 
16).  based  on  the  record ,  we  have 
detennined  that  funds  received  by  SDI, 
Stelco  and  Ivaco  from  CSTEC  for 
tzalning  purposes  did  not  provide 
countnvailable  benefits  during  the  POI, 
because  these  SPI  benefits,  which 
constitute  a  domestic  subsidy,  were  not 
specific  to  the  Canadian  steel  industry. 


B.  1987  Grant  to  Sidbec-Dosco,  Inc. 

Petitioners  alleged  that  in  1987, 
Sidbec-Dosco,  Inc.  received  a  grant  from 
the  GOQ.  SDI  stated  that  the  GOQ  did 
not  provide  a  contribution  to  Sidbec- 
Dosco,  Inc.  in  1987.  At  verification,  we 
found  no  evidence  that  the  GOQ 
provided  a  grant  to  Sidbec-IDosco,  Inc. 
in  1987.  In  1987,  Sidbec  underwent  a 
reorganization  in  order  to  consolidate 
all  steel-related  assets  under  Sidbec- 
Dosco,  Inc.  The  Department  discovered 
that  this  transaction  involved  an 
intracorapany  reorganization,  and  that 
this  arrangement  was  exclusively 
between  Sidbec  and  Sidbec-Dosco,  Inc. 
Therefore,  we  have  detennined  that  no 
countervailable  benefits  were  conferred. 

C.  1967  Debt-to-Bquity  Conversion 

Petitioners  alleged  that,  in  1987, 
Sidbec-Dosco.  Inc.  received  an  equity 
infusion  bom  either  the  GOC  or  GOQ. 
Specifically,  petitioners  stated  that 
Sidbec  (which  was  wholly-owned  by 
the  GOQ)  converted  loans  to  Sidbec- 
Dosco,  Inc.  into  Sidbec-Dosco.  Inc. 
shares.  Both  the  GOC  and  the  GOQ 
stated  that  they  did  not  participate  in  a 
debt-to-equity  converaion  involving 
either  Sidbec  or  Sidbec-Dosco.  Inc.  U^ 
1987.  We  found  no  evidence  at 
verification  that  the  GOQ  provided  an 
infusion  of  equity,  either  through  a  debt- 
to-equity  conversion  or  otherwise,  to 
Sidbec-Doeco,  Inc.  in  1087. 
Furthermore,  as  with  the  alleged  1987 
grant,  we  found  that  the  basis  for 
petitioners'  allegation  in  fact  involved  a 
transfer  of  assets  associated  with  the 
intracompany  reorganization.  Therefore, 
we  have  detennined  that  no 
countervailable  benefits  were  conferred. 

D.  Contributed  Surplus 

On  July  1, 1997,  we  initiated  an 
investigation  on  petitioners'  allegation 
that  CSS  1.7  million  in  contributml 
surplus  constituted  a  cotmtervailable 
subsidy.  SDI  reported  that  this 
contributed  surplus  was  related  to  a 
capital  expenditure  program  for  fixed 
assets,  and  all  of  the  assistance  was 
received  prior  to  1980,  which  is  outside 
the  AUL  period  being  used  for  Sidbec  in 
this  investigation.  Additionally,  the 
GOQ  stated  that  Sidbec  received  these 
funds  (which  originated  from  both  from 
the  GOQ  and  the  GOC)  prior  to  the  AUL 
period.  At  verification,  we  reviewed 
documentation  which  indicated  that 
Sidbec  received  this  C$51.7  million 
contributed  surplus  prior  to  the  AUL 
period.  Therefore,  based  on  record 
information,  we  have  determined  that 
these  funds  did  not  provide 
countervailable  benefits  during  the  POI. 


E.  Payments  Against  Accumulated 
Gfiuits  Receivable 

On  July  1, 1997,  we  initiated  an 
investigation  on  petitioners'  allegation 
that  C$43.8  million  in  payments  against 
accimiulated  grants  receivable  in  1988 
constitated  a  countervailable  subsidy. 
SDI  reported  that  these  grants  receivable 
are  included  in  the  amounts  of  the 
1983-1992  grants  discussed  above  that 
went  to  the  discontinued  mining 
operations  of  Sidbec-Nonnines.  At 
verification  of  the  GOQ,  we  confirmed 
that  all  GOQ  payments  made  to  Sidbec 
between  1983  and  1993  are  accounted 
for  by  the  1983-1992  grants  discussed 
above  (see  Comment  11  below). 
Therefore,  based  on  record  information, 
we  have  determined  that  no  additional 
countervailable  benefits  were  provided. 

F.  1982  Assistance  to  Sidbec-Dosco,  Inc. 

Petitioners  alleged  that  in  1982, 
Sidbec-Dosco,  Inc.  received  an  infusion 
of  emergency  funds,  either  in  the  form 
of  a  grant  or  an  equity  infusion,  from  the 
GOQ.  At  verification,  we  gathered 
additional  information  on  the  alleged 
1982  assistance  to  Sidbec-Dosco,  Inc. 
Record  evidence  indicates  that  the  GOQ 
did  not  provide  any  governmental 
assistance  to  either  Sidbec  or  Sidbec- 
Dosco,  Inc.  in  1982  (see,  e.g., 
Govenmient  of  Quebec  Verification 
report). 

G.  1980  and  1981  Grants 

On  July  25, 1997,  petitioners'  alleged 
that  through  a  review  of  Sidbec's  1980 
through  1982  financial  statements 
indicated  that  the  GOQ  provided  grants 
to  Sidbec  in  1980  and  1961.  At 
verification,  we  gathered  information  on 
the  alleged  grants  to  Sidbec.  Record 
evidence  indicates  that  the  GOQ  did  not 
provide  any  grants  to  Sidbec  in  1980  or 
1981  [see.  e.g.,  Govenmient  of  Quebec 
Verification  report). 

no.  Programs  Detennined  To  Be  Not 
Uaed 

A.  Industrial  Development  of  Quebec 

The  Industrial  Development  of 
Quebec  (IDQ)  is  a  law  administered  by 
the  Societe  de  Developpement 
Industhel  du  Quebec  (SDIQ),  a  GOQ 
agency  that  funds  a  vnde  range  of 
industrial  devdopmimt  projects  in 
many  industrial  sectors.  Under  Article 
2(a)  of  the  IDQ,  SDIQ  provided  funding 
to  help  companies  utilize  modem 
technologies  in  order  to  "increase 
efficiency  and  exploit  the  natural 
resources  of  Quebec"  (see  GOQ  July  3, 
1997  response  at  page  12).  In  1982,  the 
GOQ  rescinded  the  applicable  law 
authorizing  SDIQ  to  provide  these 
grants. 
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The  Department  verified  that  Ivaco 
received  grants  in  1984  and  1985  which 
had  been  authorized  prior  to  the 
program's  rescission  in  1982.  With 
respect  to  these  grants,  we  analyzed  the 
total  amount  of  funding  Ivaco  received 
in  each  year,  and  we  have  determined 
that  the  benefits  Ivaco  received  under 
this  program  for  each  year  constituted  a 
de  minimis  portion  (i.e.,  less  than  0.5 
percent)  of  total  sales  value,  and 
therefore  should  be  expensed  in  each 
year  they  were  received.  Therefore, 
because  the  grants  provided  under  this 
program  were  expensed  in  the  year  of 
receipt,  we  have  determined  that  no 
countervailable  benefits  were  bestowed 
on  Ivaco  during  the  PQI. 

Intnrested  Party  Comments 

Comment  1:  Respondent  SDI 
maintains  that  the  Department's 
determination  to  treat  Sidbec,  Sidbec- 
Doeco.  Inc.,  and  Sidbec-Normines  as 
one  entity  in  the  preliminary 
determination  in  part  because  they 
prepared  consolidated  financial 
statements  is  legally  insufficient  Pint. 
SDI  claims  that,  after  cessation  of 
Sidbec-Normines'  operations  in  1984,  in 
accordance  with  GAAP,  Sidbec- 
Normines'  financial  results  were  not 
consolidated  with  those  of  Sidbec  or 
Sidbec-Dosco,  Inc.  Thus,  concludes  SDI, 
the  Department's  decision  to  treat 
Sidbec-Normines  as  being  the  same  as 
Sidbec  was  based  on  an  incorrect 
premise:  for  only  two  of  the  yean  in 
which  the  Department  found  subsidies 
were  Sidbec-Normines'  finiinrial  results 
consolidated  with  the  other  two 
companies. 

SOI  contends  that  the  facts  in  Certain 
Steel  Products  from  France,  cited  by  the 
Department  in  the  preliminary 
determination,  "are  clearly  arid  sharply 
distinguishable  from  those  here." 
Specifically,  SDI  asserts  that,  in  Certain 
Steel  Products  from  France,  the 
collapsed  parties,  Usinor  and  Sacilor, 
each  produced  the  subject  merchandise, 
eech  received  subsidies  whose  benefits 
were  still  countervailable  in  the  period 
of  investigation,  and  merged  together 
before  the  investigation  was  initiated. 
SDI  also  cites  Ferrosilicon  from 
Venezuela,  58  FR  27539.  27542  (May 
10, 1993),  in  which  the  Department 
treated  a  parent  corporation  and  its 
subsidiary  as  two  distinct  entities,  as 
supporting  the  principle  of  "choos(ing) 
substance  over  form"  in  terms  of 
addressing  the  treatment  of  distinct 
corporate  entities.  By  relying  only  on 
GAAP,  SDI  maintains  that  the 
Etepartment  failed  to  examine  whether 
Sidbec-Dosco,  Inc.  in  fact  benefitted 
frt>m  the  subsidies  at  issue.  SDI  also 
argues  that  this  approach  conflicts  with 


Department  practice.  Citirag  Prestressed 
Concrete  Wire  from  France,  47  FR 
47031,  47036  (Oct.  22, 1982),  SDI  states 
that  the  Department  noted  that:  "(i)t 
cannot  be  concluded  solely  from  the 
consolidation  of  financial  statements 
that  the  subsidiaries  or  the  parent  are 
not  operating  independentiy." 

Petitioners  argue  that  respondents 
misread  the  preliminary  determination 
by  describing  the  Department's  decision 
to  treat  Sidbec,  Sidbec-Dosco,  Inc.,  and 
Sidbec-Normines  as  a  single  entity  as 
based  on  the  fact  that  their  financial 
statements  are  consolidated.  According 
to  petitioners,  the  Department  collapsMl 
the  analysis  of  these  three  entities,  not 
merely  because  of  their  financial 
statements,  but  also  because  of  the  close 
relationship  of  these  entities  as  well  as 
their  common  goal  of  creeting  a  fully 
integrated  steel  company  in  Quebec. 

Petitionera  believe  that  the  close 
relationship  between  Sidbec  and 
Sidbec-Dosco,  Inc.  renders  them 
indistinguishable  for  the  purposes  of 
weighing  subsidy  benefits.  Petitioners 
argue  that  Sidbec  was  a  cro%vn 
corporation  established  to  create  an 
integrated  steel  facility  in  Quri>ec. 
Petitionera  assert  that,  punuant  to  that 
mission,  it  acquired  Sidbec-Dosca,  Inc. 
Petitionera  also  state  that  Sidbec 
founded  Sidbec-Nonnines,  in  which  it 
held  a  majority  interest  for  the  express 
purpose  of  supplying  pelletized  iron  to 
Sidbec-Dosco,  Inc.  Petitionera  claim  that 
throughout  the  period  of  subsidies, 
Sidbec,  Sidbec-Dosco,  Inc.  and  Sidbec- 
Normines  shared  the  same  identity  of 
interest  the  production  of  steel  from 
iron  ore  mined  in  Quebec.  Petitionera 
conclude  that  the  Department  should 
not  permit  a  result  allowing  Sidbec- 
Dosco  to  circumvent  the  countervailing 
duty  law  because  the  subsidies  were 
formally  bestowed  on  Sidbec. 

Petitionera  also  have  noted  that  in 
Certain  Steel  from  Germany,  the 
Department  found  that  subsidies  from 
the  parent,  DHS,  passed  through  to  its 
newly  acquired  subsidiary,  Dillinger, 
even  though  the  forgiven  debt  was 
incurred  with  respect  to  sales  of  another 
DHS  subsidiary,  Saarstahl.  Thus, 
according  to  petitionera,  attribution  of 
subsidies  from  a  parent  to  its 
subsidiaries  may  be  entirely  appropriate 
even  in  situations  involving  no 
production  of  subject  merchandise. 

Finally,  petitionera  have  argued  that, 
even  if  the  Department  chooses  not  to 
treat  Sidbec,  Sidbec-Dosco,  Inc.  and 
Sidbec-Normines  as  a  single  entity,  it . 
must  allocate  benefits  to  Sidbec,  and 
through  Sidbec  to  Sidbec-Dosco,  Inc. 
Petitionera  agree  with  SDI  that,  "in 
determining  whether  a  benefit  is  foimd 
for  the  subject  mefchandise.  the 


Department  normally  must  examine  the 
recipient  of  the  subsidy."  Petitionera 
point  to  the  1997  Prop>osed  Rules,  which 
state  as  a  general  rule  that  the 
Department  will  normally  attribute  a 
subsidy  received  by  a  corporation  to  the 
products  produced  by  that  corporation 
and  that  if  the  corporation  is  a  holding 
company,  subsidies  will  normally  be 
attributed  to  the  consolidated  sales  of 
the  holding  company. 

Department's  Position:  In  the 
preliminary  determination,  the 
Department  stated:  "Because  Sidbec, 
Inc.'s  financial  statements  were 
consolidated  including  both  its  mining 
and  steel  manufacturing  activities,  and 
because  the  alleged  sulwidies  under 
investigation  were  granted  through 
Sidbec,  Inc.,  we  are  treating  Sidbec,  Inc.. 
Sidbec-Dosco.  Inc.  and  Sidbec- 
Normines  as  one  entity  for  the  purposes 
of  determinii^  benefits  to  the  subject 
merchandise  from  alleged  subsidies." 
Preliminary  Determination,  62  FR  at 
41934.  This  statement  needs 
clarification. 

There  are  two  wajrs  in  which  the 
Department,  in  applying  the 
cotmtervailing  duty  law.  treats  the 
parent  entity  and  its  subsidiaries  as  one 
when  determining  who  ultimately 
benefits  bom  a  subsidy.  First,  the 
Department  "generally  allocate(s] 
subsidies  received  by  parents  over  sales 
of  their  entire  group  of  companies." 
GIA,  58  FR  at  37262.  One  example  of 
this  practice  is  Final  Affirmative 
Countervailing  Duty  DBterrrunation: 
Certain  Hot-rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  France,  58 
FR  6221  (Jan.  27, 1993)  {"I^ance 
Bismuth"),  where  the  "Department 
allocated  subsidies  to  all  French 
subsidiaries  of  the  parent  company,  a 
French  holding  company,  which  was 
the  recipient  of  the  subsidies."  GIA,  58 
FR  at  37262.  Second,  the  Department 
has  found  that  a  subsidy  provided  to 
one  company  can  bestow  a 
countervailable  benefit  on  another 
company  in  the  same  corporate  family. 
As  we  explained  in  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Pasta  from  Italy.  61  FR  30288, 
30290,  30308  (June  14, 1996)  ["Pasta 
from  Italy),  in  certain  situations,  the 
Department  will  treat  two  (or  more) 
affiliated  companies  as  a  single  entity, 
so  that  a  subsidy  to  either  company  is 
deemed  a  subsidy  to  the  other  company 
and  allocated  over  the  combined  sales  of 
the  two  companies.  Thus,  in  Pasta  from 
Italy,  the  Department  treated  two 
affiliated  companies  as  a  single  entity 
because  they  were  sufficienUy  related  to 
each  other,  i.e.,  one  company  owned  20 
percent  or  more  of  the  other  company, 
and  both  companies  produced  this 
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subject  merchandise.  The  Department 
also  treated  two  affiliated  companies 
related  by  20  percent  or  more  ownership 
as  a  single  entity  where  one  company, 
a  service  company,  did  not  produce  the 
subject  merchandise  but  nevertheless 
was  "deeply  involved  in  the  operations 
oP'  the  other  company,  which  did 
produce  the  subject  merchandise.  Id.  at 
30290.  See  also  GIA.  58  FR  at  37262 
(discussing  Annco,  Inc.  v.  United  States, 
733  F.  Supp.  1514  (CTT,  1990),  where 
the  court  "endorsed  countervailing  the 
parent  company  for  subsidies  received 
by  the  subsidiary  because  both  were 
part  of  the  same  business  enterprise, 
and  the  parent  exercised  cootrol  over  its 
subsidiary"). 

In  this  investigation,  Snm  the 
beginning  of  the  AUL  period  until  19t4. 
when  Sidbec-Normines'  mining 
operations  were  shut  down,  Sidbec  was 
the  parent  of  both  Sidbec-Daeco,  Inc. 
and  Sidbec-NoTMiaes,  owaiag  HM) 
pwcaiit  of  Sidbec'Doaco,  inc.  amd  58.1 
peicent  of  Sidbec-Nofims.  as  w«M  ■■ 
100  percent  ownership  of  two  oliMr 
relatively  less  significant  rompnnioe — 
Sidbec-Fenmi,  Inc.  (steel  scrap)  awl 
Sidbec  International  Inc.  (sales  of  iron 
ore).  In  addition,  Sidbec's  financial 
statements  included  both  Sidbec-Daeco, 
Inc.  and  Sidbec-Normines  anong  the 
consolidated  companies.  Con  distent 
with  our  past  practice,  therefore,  we 
have  treeted  any  untied  subsidy 
received  by  the  parent,  Sidbec,  during 
this  period  as  benefitting  all  of  the 
companies  in  the  Sidbec  group, 
including  Sidt^ec-Dosco,  Inc.  and 
Si<flMc-N(mnines.  We  note  that  we  also 
would  treat  Sidbec  and  Sidbec-Dosco, 
Inc.  as  a  single  entity  during  this  period 
(and,  in  fact,  continuing  until  1967,  at 
which  time  the  Sidbec  group  was 
reoiganized  and  Sidbec  became  a 
holding  company  and  Sidbec-Dosco, 
Inc.  assumed  responsibility  for  all  steel 
wire  rod  production),  with  the  result 
that  any  untied  subsidies  received  by 
either  Sidbec  or  Sidbec-Dosco,  Inc. 
dtiring  this  period  would  be  allocated  to 
the  sales  of  both  companies.  In  this 
regard,  both  Sidtiec  and  Sidbec-Dosco, 
Inc.  were  producers  of  the  subject 
merchandise,  Sidbec  owned  1(M)  percent 
of  Sidbec-Dosco.  Inc.  and  their  steel 
wire  rod  operations  were  intertwined. 
Nevertheless,  we  need  not  reach  that 
issue,  given  that  Sidbec  was  the  only 
entity  that  received  subsidies  during  the 
entire  AUL  period,  and  these  subsidies 
already  are  attributable  to  all  of  the 
members  of  the  Sidbec  group,  including 
Sidbec-Dosco,  Inc.,  under  our  normal 
practice  when  dealing  with  subsidies  to 
the  head  of  a  consolidated  group,  as 
exemplified  by  Froitoe  Bismit/i. 


From  1984,  when  Sidbec-Normines' 
mining  operations  were  shut  down, 
until  1967,  the  relationship  between 
Sidbec  and  Sidbec-Oosoe,  inc.  did  not 
materially  change.  Consequently,  our 
practice  dictates  that  we  attribute  any 
untied  subsidies  received  by  Sidbec 
during  this  period  to  the  Sidbec  group, 
which  continues  to  include  Sidbec  and 
Sidbec-Dosco,  Inc.,  but  no  longer 
Sidbec-Normines,  whose  production 
had  ceased. 

In  1967,  the  Sidbec  group  was 
reorganized,  Sidtiec  became  a  holding 
company,  and  Sidbec-Dosco,  Inc.  took 
over  all  steel  wire  rod  production  for  the 
Sidbec  group.  From  1987  until  the 
privatization  of  Sidbec-Dosco,  Inc.  in 
1994,  we  still  must  attribute  any  untied 
subsidies  received  by  Sidbec — now  a 
holding  compiany,  like  Usinor  Sacilor  in 
France  Bismuth—to  the  Sidbec  group, 
wrhich  included  Sidbec-Deaco,  Inc. 

Finally,  from  die  privatization  of 
Sidbec-Dosco,  Inc.  in  1994  through  the 
POI,  our  practice  dictates  that  we  treat 
all  of  the  subsidies  previously  received 
by  Sidbec  during  the  AUL  period  and 
attributable  to  Sidbec-Dosco,  Inc.  as 
passing  to  SDI,  subject  ts  and  in 
acccHdance  with  the  Department's 
privatization  and,  if  relevant,  tying 
methodologies  (seeConunent  13).  In 
this  regard,  at  the  time  of  privatization 
and,  indeed,  since  1987,  when  Sidbec 
transferred  ail  of  its  steel  wire  rod  assets 
to  Sidbec-Dosco,  Inc.,  all  of  the 
subsidies  previously  provided  to  Sidbec 
resided  with  Sidbec-Dosco,  Inc.,  with 
the  exception  of  the  small  portion  of 
those  subsidies  allocable  to  Sidbec's 
steel  scrap  subsidiary. 

With  respect  to  respondents' 
comments,  first  we  note  that  it  is  not 
material  whether  Sidbec-Normines' 
financial  results  were  included  in 
Sidbec's  consolidated  financial 
statements  after  the  closing  of  Sidbec- 
Normines'  mining  operations  in  1984.  It 
is  only  material  that  Sidbec-Normines 
was  part  of  the  Si(fl>ec  group  until  its 
mining  operations  were  shut  down  in 
1964.  The  post-1984  giants  provided  to 
Sicftec  related  to  the  closure  of  Sidbec- 
Normines'  minii^  operations  and  are 
attributable  to  the  remaining  production 
of  the  Sidbec  group,  which  is  the  steel 
wire  rod  production  of  Sidbec  (until 
1967)  and  Sidbec-Dosco,  Inc. 
Meanwhile,  the  pre-1964  grants 
provided  to  Sidbec,  even  if  considered 
tied  to  Sidbec-Normines'  iron  ore 
production,  similarly  are  attributable  to 
the  remaining  production  of  the  Sidbec 
group  (see  Comment  3). 

We  do  not  agree  with  respondents 
that  Fenosilicon  fmm  Venezuela  is 
relevant  to  the  Department's 
detenninatioa.  TlMre,  the  Depaitmeat 


was  addressing  the  issue  of  whether  two 
companies.  FESILVEN  and  CVG,  should 
be  treated  as  a  single  entity,  so  that  a 
subsidy  to  either  company  would  be 
deemed  a  subsidy  to  Uie  other  and 
allocated  over  the  combined  sales  of  the 
two  companies,  as  in  Pasta  from  Italy. 
The  Department  explained  why  it 
refused  to  treat  the  two  companies  as  a 
single  entity  as  follows:  "While  CVG 
does  have  extensive  control  over 
FESILVEN.  FESILVEN  hes  other 
shareholders.  NforeovOT,  CVG  is  merely 
a  holding  company  with  ownership 
interest  in  other  companies  producing 
other  products.  Therefore,  we  do  not  see 
an  identity  of  interests  sufficient  to 
warrant  treating  CVG  and  FESILVEN  as 
a  single  company."  56  FR  at  27542.  In 
this  case,  the  issue  is  what  production 
benefits  from  the  subsidy  to  Sidbec  once 
Sidbec-Normines  ceased  production.  As 
explained  above,  the  Department  is 
following  the  precedent,  exemplified  by 
Fmnce  Bismuth,  pursuant  to  which  it  is 
the  Department's  practice  to  allocate 
subsidies  received  by  a  parent  over  sales 
of  its  entire  group  of  companies. 

Respondent  SDI's  reliance  on 
Prestrsssed  Concrete  Wire  from  France 
also  is  misplaced.  There,  the 
Department  was  addressing  whether 
subsidies  provided  to  an  input  suppli^, 
Usinor,  bad  been  passed  on  to  the 
producer  of  the  finished  product,  COG,   ' 
which  was  a  wholly  owned  subsidiary 
of  Usinor.  The  Department  held  that  the 
mere  fact  that  CCG  was  consolidated  on 
Usinor's  financial  statement  was  not 
enough  to  serve  as  a  basis  for 
concluding  that  the  price  charged  by 
Usinor  to  CCG  for  the  input  was  not  at 
arm's  length.  Indeed,  the  Department 
ultimately  held  that  the  price  was  at 
arm's  length  after  reviewing  both 
Usinor's  and  CCG's  dealings  with 
unrelated  companies.  In  contrast,  the 
issue  in  this  case  is  iKit  whether  the 
govenunent  has  provided  a  subsidized 
input.  Rather,  the  issue  is  whether 
subsidies  provided  to  Sidl>ec  should  be 
atttributed  to  all  of  the  Sidbec  group's 
sales.  Consequently,  Prestressed 
Concrete  Wire  from  France  is  not 
relevant  here. 

We  also  do  not  agree  writh  respondent 
SDI's  construction  of  the  Department's 
final  detmnination  in  Certain  Steel 
Products  from  France.  SDI 
misiuderstands  both  the  facts  of  that 
case  and  the  Department's 
determination.  There,  contrary  to 
respondent  SDI's  statements,  Usinor  and 
Sacilor  ware  not  producers  of  the 
subject  merchandise;  rather,  each  of 
them  was  a  parent  of  a  large  group  of 
consoBdated  companies,  among  which 
were  producers  of  the  subject  / 

merchandise  and  producers  of  other 


products.  During  the  middle  of  the  AUL 
period,  in  1986,  Usinor  and  Sacilor  were 
merged  and  Usinor  Sacilor  emerged  as 
a  parent,  holding  company  for  the 
companies  that  previously  had  been 
part  of  the  Usinor  group  and  the  Sacilor 
group.  In  addressing  the  subsidies 
provided  by  the  French  government  to 
Usinor  and  Sacilor  and,  after  1986,  to 
Usinor  Sacilor,  the  Department  followed 
its  precedent  in  France  Bismuth,  where 
the  Department  six  months  earlier  had 
£Bced  the  same  consolidated  groups  of 
companies,  the  same  subsidies  and  the 
same  POL  Thus,  the  Department 
attributed  subsidies  provided  to  Usinor 
and  Sacilor  prior  to  the  creation  of 
Usinor  Sacilor  in  1986  to  their 
respective  groups  of  companies,  and 
these  subsidies  together  with  all 
subsidies  bestowed  after  1986  were 
attributed  to  the  Usinor  Sacilor  group 
(exclusive  of  Usinor 'Sacilor's  foreign 
producing  subsidiaries  because,  as  in 
France  Bismuth,  the  Department  had 
found  the  subsidies  at  issue  to  be  tied 
to  French  production).  Consequently, 
the  Department's  approach  in  the  final 
determination  here — to  allocate  untied 
subsidies  received  by  Sidbec,  the 
parent,  over  sales  of  its  entire  group  of 
companies — is  entirely  consistent  with 
Certain  Steel  Products  from  France. 

Comment  2:  Responaents  GOQ  and 
SDI  contend  that  the  Department's 
treatment  of  Sidbec-Normines  as  being 
at  one  with  Sidbec  and  Sidbec-Dosco, 
Inc.  is  in  error  because  Sidbec-Normines 
was  a  joint  venture,  distinct  from  both 
Sidbec  and  Sidbec-Dosco,  Inc. 
According  to  respondent  SDI,  even 
though  Sidbec-Normines  was  included 
in  Sidbec's  consolidated  financial 
statements  up  imtil  1984  the  results  of 
Sidbec-Normines  were  treated 
separately  from  those  of  Sidbec-Dosco, 
Inc.  or  other  Sidbec-related  companies. 
Additionally,  the  GOQ  notes  (citing 
Ferrosilicon  From  Venezuela,  58  FR 
27539,  27541  (May  10,  1993),  which 
was  sustained  in  Aimcor  v.  United 
States.  871  F.  Supp.  447, 450  (OT 
1994))  that,  where  the  Department  has 
found  the  presence  of  other 
shareholders  (as  in  the  case  of  Sidbec- 
Normines),  it  has  declined  to  treat 
related  companies  as  a  single  entity. 

Respondent  SDI  adds  that  the 
Department's  determination  to  treat 
Sidbec,  Sidbec-Dosco,  Inc.  and'Sidbec- 
Normines  as  one  entity  in  the 
preliminary  determination  in  part 
because  subsidies  were  granted  to  a 
parent  corporation  provides  insufficient 
groimds  for  countervailing  the^roduct 
of  a  subsidiary.-Citing  Aimcor  v.  United 
States,  871  F.  Supp.  447,  452  (CTT  - 
1994),  construing  Armco  Inc.  v.  United 
States.  733  F.  Supp.  1514. 1516  (CTT 


1990).  SDI  notes  that  the  Court  stated 
that  the  Dep>artment  must  "examine 
simply  more  than  the  corporate 
structure  in  deciding  whether  a 
countervailable  benefit  has  been 
bestowed." 

Petitioners  argue  that  the  existence  of 
Sidbec-Normines  as  a  joint  venture  does 
not  alter  the  Department's  approach,  in 
applying  the  countervailing  duty  law,  of 
treating  the  parent  entity  and  its 
subsidiaries  as  one  when  determining 
wbo  ultimately  benefits  from  a  subsidy. 
Petitioners  cite  to  Certain  Hot-Rolled 
Lead  and  Bismuth  Carbon  Steel 
Products  from  the  United  Kingdom,  58 
FR  6237,  6240  (Jan.  27, 1993),  as  a  case 
in  which  the  Department  noted  that 
"the  subsidies  provided  to  a  company 
presiunably  are  utilized  to  finance 
operations  and  investments  in  the  entire 
company,  including  productive  units 
that  are  subsequently  sold  or  spun  off 
into  Joint  ventures." 

Wnile  petitioners  acknowledge  that 
there  are  decisions  where  the 
Department  has  treated  parent  and 
subsidiary  corporations  as  distinct 
entities  for  purposes  of  subsidy  analysis 
[e.g.,  Ferrosilicon  from  Venezuela  and 
Brass  Sheet  and  Strip  from  France], 
petitionera  believe  that  there  are  more 
important  precedents  for  this  case.  For 
example,  petitioners  assert  that  Certain 
Steel  Products  from  Belgium  holds  that 
corporate  formalities  or  maneuvering 
will  not  be  permitted  to  subvert  the 
purposes  of  the  statute.  Additionally, 
petitioners  maintain  that  this  approach 
was  specifically  endorsed  by  the  court 
in  Armco,  Inc.  v.  United  States,  733  F. 
Supp.  1514. 1524  (OT  1990),  which 
held  that  the  Department  "must  beware 
of  permitting  statutorily  proscribed 
bounties  that  are  avowedly  of  a 
countervailable  nature  to  escape 
countervailing  duties  merely  because  of 
intra-corprarate  machinations." 

Department's  Position:  The  parties' 
arguments  address  the  propriety  of  the, 
Department  treating  Sidbec,  Sidbec- 
Dmco,  Inc.,  ami  Sidbec-Normines  as  a 
single  entity,  as  in  the  Pasta  from  Italy 
line  of  precedent.  Moreover,  the 
Department  is  following  its  past  practice 
of  attributing  untied  subsidies  received 
by  a  parent  company  to  all  of  the 
companies  in  the  parent's  consolidated 
group.  See  also  response  to  Comment  5. 

Comment  3:  Addressing  the  1983- 
1992  grants,  respondent  SDI  argues  that, 
in  order  for  the  Department  to  find  a 
countervailable  benefit  within  the 
meaning  of  the  statute  (section  701(a)(1) 
of  the  Act),  two  conditions  must  be  met: 
(1)  a  countervailable  subsidy  has  been 
bestowed,  directly  or  indirectly;  and  (2) 
the  countervailable  subsidy  has  been 
bestowed  upon  the  manufacture. 


production  or  export  of  subject 
merchandise.  SDI  claims  that,  in  the 
instant  case,  the  Department  failed  to 
make  this  examination,  and  instead 
assumed  writhout  inquiry  that  the 
manu&cturer  of  the  subject 
merchandise  received  a  benefit  from 
subsidies  given  to  its  parent.  Further, 
SDI  claiQU  that  the  Department  has 
made  this  examination  in  other  cases, 
such  as  Carbon  Steel  Structural  Shapet 
from  Luxembourg,  47  FR  39364.  393iS5 
(Sept  7, 1982)  and  Brass  Sheet  and 
Strip  from  France,  52  FR  1218  (Jan.  12. 
1987). 

Petitioners  argue  that  Sidbec  and 
Sidbec-Dosco,  Inc.  were  closely 
intertwined,  and  thus  the  Department 
was  correct  to  consider  subsidies 
provided  to  the  parent  as  benefitting  the 
subsidiary.  Petitioners  argue  that  Sidbec 
was  not  just  a  holding  company,  noting 
that,  until  1987,  Sidbec  itself  owmed  all 
of  the  steel  making  facilities  at 
Longueuil,  Quebec,  and  a  significant 
portion  of  the  facilities  in  Contrecoeur. 
Sidbec,  in  turn,  leased  these  fiacilities  to 
Sidbec-Dosco  Inc.,  which  operated  them 
together  with  its  own  plants  as  a  single 
unit  Petitioners  claim  that  this  is 
evidence  that  there  was  a  closely 
aligned  identity  of  interests  which 
existed  between  Sidbec  and  its 
subsidiary.  Therefore,  according  to 
petitioners,  any  payments  to  Sidbec 
must  have  benefitted  those  productive 
.  facilities,  the  only  ones  Sidbec  owned. 

Moreover,  petitioners  assert  that, 
because  Sidbec-Normines  was  formed  to 
supply  pelletized  iron  ore  for  Sidbec- 
Dosco's  steelmaking  facilities,  and 
because  the  only  use  of  pelletized  iron 
ore  is  to  make  steel,  the  establishment 
of  Sidbec-Normines  was  part  of  the 
overall  mission  to  give  Sidbec 
"integrated  production  frtim  mining 
throv^  semi-fabricated  product  stages." 

Department's  Position:  We  disagree 
with  respondent  SDL  We  concluded  in 
the  preliminary  determination  that  (1)  a 
countervailable  subsidy  has  been 
bestowed,  directly  or  indirectly,  and  (2) 
the  countervailable  subsidy  had  been 
bestowed  upon  thetnanufacture, 
production  or  export  of  subject 
merchandise.  We  make  the  same 
conclusions  here  in  the  final 
determination,  with  the  clarification 
made  above  in  Comment  1  regarding  the 
attribution  of  subsidies  within  the 
Sidbec  group. 

With  respect  to  whether  a 
countervailable  subsidy  had  been 
bestowed,  directly  (»  indirectly,  we 
have  concluded  that  the  1983-92  grants 
were  provided  directly  to  Sidbec  and 
that  they  were  specific  and  non- 
lecturing  in  nature. 
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With  respect  to  whether  the 
countervailable  subsidy  had  been 
bestowed  upon  the  manufactiore. 
productkm.  or  export  of  subject 
merchandiee,  we  heve  followed  our  past 
practice,  as  described  in  the  GIA,  and 
traeted  the  1983-S2  grants,  which  %vere 
designed  to  oQwt  Sidbec's  losses 
relating  to  Sidbec-Nonnines  and  its 
discontinued  mining  operations,  as 
benefitting  the  steel  wire  rod  production 
of  Sidbec  and  Sidbec-Dosco,  Inc.  and, 
ultimately.  SDL 

Specifically,  while  the  grants 
provided  in  1983  and  1984  before 
Sidbec-Nonnines'  mining  operations 
were  tied  to  Sidbec-Nonnines'  iron  ore 
production  (see  response  to  Comment 
5),  these  subsidies  became  attributable 
to  the  remaining  production  of  the 
Sidbec  group  once  the  shutdown  of 
Sidbec-Normines'  mining  operations 
occurred.  The  Department  explained 
this  approach  in  the  GIA  as  follows: 

The  Department  maintiim  its  poaitioa  that 
stttwidies  are  not  extinguislMd  either  in 
whole  or  in  part  when  a  company  closes 
iacilities.  Rather,  the  subsidies  continue  to 
benefit  the  merchandise  being  produced  by 
the  company.  The  rationale  underlying  this 
position  is  that  once  inefficient  fiKilHies  an 
doeed,  the  company  can  dedicate  its 
resources  to  productioD  at  its  remaining 
JKJHties.  Thus,  subsidies  do  not  diminish  or 
disappear  upon  the  closure  of  certain 
fiKilities  but  rather  are  spread  throughout, 
and  benefit,  the  remainder  of  tlw  company's 
operations. 

GIA,  58  PR  at  37269.  Thus,  for 
example,  in  Final  Affijmiative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Spain,  58 
FR  37374  Hxily  9, 1993)  ("Certain  Steel 
Products  from  Spain"),  the  Department 
faced  a  situation  where  AHM  had 
received  subsidies  benefitting  both  its 
hot-rolled  steel  and  cold-rolled  steel 
operations  and  subsequently  closed 
down  its  hot-rolled  steel  operations.  The 
Department  allocated  the  portion  of  the 
subsidies  previously  attributed  to  the 
hot-rolled  steel  operations  to  AHM's 
cold-roUed  steel  subsidiary,  SIDMED. 
See  GM,  58  FR  at  37269;  Certain  Steel 
Products  from  Spain.  58  FR  at  37374- 
5,  37379. 

Meanwhile,  the  grants  provided  in  the 
years  subsequent  to  the  shutdown  of 
Sidbec-Normines'  mining  operations  in 
1984  plainly  reflect  payments  to  effect 
that  shutdown  and,  therefore,  benefit 
the  remaining  pnxluction  of  the  Sidbec 
group.  According  to  the  CIA,  which 
describes  the  Department's  practice  in 
thisaree: 

The  closing  of  plants  resultUI  in  the 
increased  eCBciency  of  the  company  as  a 
whole.  In  turn,  the  incraaaed  efficiency 
makes  the  company  man  oompetilive.  tt 


ily  follows  that  doeuie  subsidies 
benefit  a  company's  remaining  production 
bejrond  the  year  of  receipt.  The  basis  tat 
■  finding  funds  for  government -directed  plant 
closure  countervailable  is  that  these  funds 
relieve  the  company  of  the  costs  it  would 
have  incurred  in  closing  down  the  piant 
Therefore,  because  the  company  has  been 
relieved  of  a  cost,  the  funds  benefit  the 
company  as  a  whole,  and  the  appropriate 
denominator  for  calculating  the  beniBfit  of 
such  funds  would  be  total  sales  of  aU 
products. 

GIA.  58  FR  at  37270  (citing  British 
Steel  Corp.  v.  Uruted  States,  605  F. 
Supp.  286  (CTT  1985)).  The  Department 
applied  this  approach  in  Final 
Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  Italy,  58  FR  37327  (July  9. 1993) 
{"Certain  Steel  Products  from  Ital/'), 
where  the  head  of  the  Falck  group 
received  subsidies  to  close  down  certain 
steel  facilities.  See  GIA.  58  FR  at  37270. 

Thus,  consistent  with  its  past 
practice,  the  Department  finds  that 
grants  provided  both  before  and  aftm 
the  closure  of  Sidbec-Normines'  mining 
operations  in  1984  benefit  the  Sidbec 
group's  remaining  production  as  of  1985 
onward,  including  the  production  of  the 
subiect  merchandise,  steel  wire  rod. 

Comment  4:  SDI  contends  that  the 
Department's  reliance  on  certain 
language  from  the  GIA,  58  FR  at  37269, 
pertaining  to  spreading  benefits 
throughout  the  remainder  of  the 
company's  operations,  is  misplaced. 
'Specifically,  SDI  argues  that  the  GIA 
language  applies  to  closed  facilities 
within  the  same  corporation.  The  GOQ 
adds  that,  in  British  Steel  Corp.  v. 
United  States.  605  F.  Supp.  286  (OT 
1985)  (which  the  Department 
incorporated  into  its  remarks  involving 
plant  closure  in  the  GIA  in  order  to 
indicate  judicial  support  for  the 
Department's  position),  unlike  the 
situation  with  Sidbec,  the  discontinued 
facilities  had  produced  the  subject 
merchandise,  not  some  other 
merchandise,  and  were  part  of  the 
respondent  company,  not  a  distinct 
corporation. 

SDI  also  asserts  that  the  rationale 
expressed  in  the  language  quoted  by  the 
Department  from  the  GIA  also  applies  to 
subsidies  "previously  received."  With 
regard  to  funds  received  following 
closure  of  Sidbec-Normines,  SDI 
concludes  that  the  langtiage  is 
inapposite.  Instead,  SDI  believes  that 
the  relevant  language  from  the  GIA 
would  be  that  language  dealing  with 
payments  for  the  actual  closure  of  a 
facility  within  a  company.  And,  in  this 
respect,  because  the  entire  operation  of 
Sidbec-Normines  was  shut  down,  there 
was  no  remaining  enterprise  to  benefit 
from  the  restructuring.  Moreover,  there 


is  nothing  on  the  record  to  support  a 
conclusion  that  the  closure  increased 
the  competitiveness  or  efficiency  of 
Sidbec-Dosco. 

Department's  Position:  We  disagree 
with  respondent  SDI  that  the  CIA's 
rationale  for  countervailing  subsidies 
received  prior  to  a  plant  closure  and  the 
GIA's  rationale  for  cotuitervailing 
subsidies  to  effect  the  closing  down  of 
a  plant  apply  only  to  situations  where 
the  closed  plant  was  part  of  the  same 
individual  company  as  the  remaining 
production  whidi  is  deemed  to  be 
benefitted.  Although  the  language  to 
which  respondent  SDI  cites  in  the  GIA 
only  references  "a  company,"  the  GIA's 
statements  are  equally  applicable  tuider 
the  circumstances  here,  where  the 
Department  is  dealing  with  a 
consolidated  group  of  companies  (the 
Sidbec  group).  Specifically,  it  is 
appropriate  to  allocate  the  subsidies  at 
issue  to  the  remaining  production  of  the 
consolidated  group  in  this  case  given 
that  the  closed  plant  (the  Sidbec- 
Normines  mining  operations)  had  been 
operated  by  a  subsidiary  (Sidbec- 
Normines)  whose  only  production  of 
any  type  came  from  the  closed  plant, 
and  tlM  parent  of  the  consolidated  group 
(Sidbec)  is  the  group's  shareholder  in 
the  subsidiary  and  has  financed  and  is 
obligated  to  pay  the  debts  of  the 
subsidiary.  Plainly,  the  subsidies  at 
issue  allow  Sidbec  "to  dedicate  its 
resources  to  production  at  its  lemaining 
fiacilities."  GLA.  58  FR  at  37269.  As  the 
Department  explained  in  the  GIA, 
"subsidies  do  not  diminish  or  disappear 
upon  the  closure  of  certain  facilities." 
Id.  Moreover,  in  the  scenario  here,  it  is 
plain  that  Sidbec,  the  parent,  is  being 
relieved  of  "the  costs  it  would  have 
incurred  in  closing  down  the  plant,"  id., 
so  that  its  remaining  production 
(including  steel  wire  rod)  undeniably 
benefitted  fit)m  the  subsidies  which  it 
received. 

We  note,  as  well,  that  in  one  of  the 
Certain  Steel  Products  cases,  the 
Department  dealt  with  subsidy  funds 
provided  to  a  parent  company  for  the 
closing  of  one  of  its  subsidiaries' 
fiacilities.  In  that  case,  Certain  Steel 
Products  from  the  United  Kingdom,  the 
Department,  on  remand  from  the  Court 
of  International  Trade,  had  to  determine 
how  to  treat,  inter  alia,  1984/85  equity 
infusicms  provided  to  British  Steel 
Corporation  ("BSC")  for  the  purpose  of 
paying  for  the  closure  of  facilities 
which,  as  here,  were  dedicated  to  the 
production  of  non-subject  merchandise. 
Indeed,  the  facilities  were  the  very  same 
facilities  at  issue  in  this  case,  the 
Sidbec-Normines  mining  operations,  as 
BSC's  subsidiary.  British  Steel 
Corporation  (International)  ("BSQ"). 
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hdd  an  ownership  interest  in  Sidbec- 
Normines.  The  Department  treated  the 
equity  infusions  as  benefitting  the 
woridwide  consolidated  sales  of  the 
BSC  (actually,  its  successor,  British 
Stael  pic)  group,  see  Final  Results  o^ 
Redetermination  Pursuant  to  Court 
Remand  on  General  Issue  of  Sales 
Denominator,  in  Briti$h  Steel  pic  v. 
United  States.  Consol.  Ct  No.  93-09- 
OOSSO-CVD  (CIT).  dated  June  23. 1995. 
and  the  court  upheld  this  treatment,  see 
Britiah  Steel  pic  v.  United  States.  929  F. 
Supp.  426,  457-58  (OT  1996). 

Similarly,  we  disagree  with 
respondent  GOQ's  argument  that  the 
rationales  in  the  GIA  are  limited  to  the 
situation  where  the  closed  plant 
produced  the  subject  merchandise. 
Indeed,  the  GIA  addresses  situations 
where  the  closed  plant  produced  non- 
subject  merchandise,  both  in  the  context 
of  subsidies  received  prior  to  a  plant 
closure  (Certain  Steel  Products  from 
Spain)  and  in  the  context  of  subsidies  to 
eOBCt  the  closing  down  of  a  plant 
(Csrtain  Steel  Products  from  Italy).  See 
GIA,  58  FR  at  37269.  37270. 

Comment  5:  Respondents  GOQ  and 
SDI  assert  that  evidence  on  the  record 
shows  that  the  countervailed  funds  were 
all  (with  the  exception  of  the  1088  debt- 
to-equity  conversion)  specifically  tied  to 
Sidbec's  mining  operations.  SDI  argues 
that  the  Department  fully  verified  that 
Sidbec  repaid  loans  provided  to 
refinance  part  of  the  debt  of  Sidbec's 
mining  operations  using  funds  provided 
by  the  GOQ. 

Respondents  SDI,  the  GOQ,  and  the 
GOC  contend  that  the  Department  has 
departed  frota  past  practice,  precedent, 
its  Proposed  Rules,  and  the  Agreement 
on  Subsidies  and  Countervailing 
Measures  of  the  World  Trade 
Organization  (SCM  Agreement)  by 
countervailing  subsidies  tied  to  the 
mining  operations.  First.  SDI  and  the 
GOQ  argue  that  it  is  the  Department's 
longstanding  practice  (as  reflected  in 
both  the  1980  Proposed  Rules  and  the 
1997  Proposed  Rules)  that,  if  the 
Department  determines  that  a 
countervailable  benefit  is  tied  to  a 
product  other  than  the  merchandise,  it 
will  not  find  a  coimtervailable  subsidy 
on  the  merchandise.  SDI  and  the  GOQ 
dte,  inter  alia.  Certain  Iron-Metal 
Castings  From  India.  62  FR  32297, 
32302  (June  13, 1997).  Certain 
Laminated  Hardwood  Trailer  Flooring 
from  Canada.  62  FR  5201.  5211  (Feb.  4, 
1997).  and  Pasta  From  Italy.  61  FR  ' 
30288,  30303  (June  14,  1996),  as 
examples  of  the  Department's  "tied 
benefits"  practice.  Thus,  argues  SDI  and 
the  GOQ,  to  find  a  coimtervailable 
subsidy  to  Sidbec-Dosco  (through  which 
Qu^iec's  obligations  to  Sidbec- 


Normines,  as  a  separately  incorporated 
joint  venture,  could  not  possibly  flow) 
from  subsidies  given  by  the  GOQ  for 
purposes  related  to  Sidbec-Normines 
would  be  in  contravention  of  the 
Department's  past  practice  relating  to 
tied  subsidies.  The  GOQ  and  the  GOC 
add  that  the  SCM  Agreement  does  not 
permit  the  attribution  to  output  by  one 
company  of  countervailable  benefits 
directed  to.  and  received  by,  a  separate 
corporate  entity  engaged  in  the 
production  of  a  completely  difEarant 
product  SDI  further  argues  that  this  is 
true  where  the  subsidy  is  channeled 
through  a  parent  company  acting 
"merely  as  a  conduit"  for  subsidies  to 
a  subsidiary  corporation. 

SDI  also  maintains  that,  because  the 
subsidies  benefitted  the  mining 
operations  (regardless  of  whether  they 
were  provided  befne  or  after  closure  of 
the  mining  Cacility)  then  they  cannot  be 
held  to  benefit  the  downstream  product 
except  through  an  upstream  subsidy 
analysis. 

Petitionera  assert  that  both  the 
intended  use  and  the  likely  effect  of 
these  subsidies  was  to  benefit  Sidbec, 
not  Sidbec-Normines.  Petitionws  pmnt 
to  Industrialtiitrocellulose  From  Fiance 
as  illustrating  that  the  Department's 
inquiry  attempts  to  determine  the 
ultimate  destination  or  likely 
beneficiary  of  the  subsidy,  in  large  part 
by  considering  the  government's  intent 
in  bestowing  the  subsidy.  Petitioners 
claim  that,  applying  these  principles, 
the  GOQ's  subsidies  are  clearly  not  tied 
to  Sidbec-Normines.  Petitionen  note 
that  the  ultimate  destination  and  likely 
beneficiary  of  these  subsidies  was 
Sidbec,  since  the  nature  of  these 
benefits  was  to  provide  loan  forgiveness 
to  Sidbec.  Furthermore,  petitioners 
argue  that  if  Sidbec  did  pay  the  loan 
principwl  directiy  to  Sidbec-Normines, 
the  ultimate  beneficiary  of  such 
forgiveness  was  not  Sidbec-Normines, 
which  had  received  the  loans  and  was 
shutting  down  its  operations,  but 
Sidbec,  which  would  remain  in 
existence  and  was  otherwise  liable  for 
repayment  of  the  loans. 

Petitioners  add  that  an  analysis 
focusing  on  the  intended  use  of  the 
subsidies  3rields  the  same  result: 
namely,  that  Sidbec  was  the  intended 
user,  since  the  GOQ's  specific  intent  in 
bestowing  the  subsidy  was  to  relieve 
Sidbec  of  its  loan  guarantee  obligations. 

Finally,  petitioners  stress  that  the 
Department's  approach  to  tied 
subsidies,  like  its  approach  to  the 
relationship  of  the  various  Sidbec 
corporate  entities,  must  be  reasonable. 
Petitionen  cite  Industrial  Nitrocellulose 
from  France,  noting  that  the  Department 
analyzed  the  legislative  history  of  the 


tied  subsidies  provision  and  concluded 
that  "the  single  most  important 
principle  that  both  committees  iitnissud 
here  was  that  the  Department  should 
reasonably  allocate  subsidies  to  the 
products  that  they  benefit  •  •  *  The 
main  issue  *   *  *  is  not  whether  we 
have  considered  the  intent  or  the  efiact, 
but  whether  we  have  appropriately  and 
reesonably  allocated  the  benefits." 

Department's  Position:  We  disagree 
with  respondents.  While  Sidbec- 
Normines'  mining  operations  were  still 
in  existence,  it  is  true  that  the  1983  and 
1964  grants  would  aSect  only  iron  ore. 
However,  these  grants  could  only  be 
vonsidered  to  be  tied  to  iron  ore  up  to 
1984 — the  year  Sidbec-Normines  ceesed 

f>roduction.  Once  the  company  no 
onger  produced  iron  ore,  the  remaining 
benefits  from  these  grants — ^we  allocate 
grants  ovw  a  period  of  time  equal  to  a 
company's  AUL — could  only  be 
attributed  to  the  remaining  production 
of  the  Sidbec  group,  which  consists  of 
steel  products,  including  wire  rod. 
Grants  made  to  Sidbec  ^er  the  closure 
of  Sidbec-Normines'  mining  operations 
cannot  be  tied  to  non-existent 
production,  i.e.,  iron  ore.  Rather,  the 
Department's  practice,  as  described  in 
the  GIA,  is  to  treat  these  "closure 
subsidies  {as}  benefit{ting}  a  company's 
remaining  production."  GIA,  58  FR  at 
37270. 

We  also  disagree  with  respondent 
SDI's  argument  that  the  1983-92  grants 
cannot  be  attributed  to  Sidbec's  steel 
wire  rod  production  without  an 
upstream  subsidy  analysis  under  section 
701(e)  of  the  Act,  19  U.S.C  S  1671(e). 
Given  that  Sidbec-Normines'  mining 
operations  were  shut  down  in  the  1984 
du4ng  Sidbec's  AUL  period,  the 
upstream  subsidy  provision  is  no  longer 
germane.  As  the  Department  made  deer 
in  the  GIA.  closure  payments  for  plants 
producing  subject  and  non-subject 
merchandise  alike  are  countervailable. 
GLA, 58  FR  at  37270. 

Conunent  6:  The  GOQ  argues  that  the 
financial  assistance  refrared  to  by  the 
Department  as  "1982-92  Equity 
Infiisions"  in  fact  were  grants 
representing  prindpal  payments  made 
by  the  GOQ  on  certain  loans  taken  out 
l^  Sidbec  in  connection  with  its 
investment  in  Sidbec-Normines. 
According  to  the  GOQ,  this  financial 
assistance  was  no  difi^nt  from  the 
interest  payments  that  the  GOQ  made 
on  these  same  loans  which  the 
Department  correctiy  treeted  as  grants. 
Specifically,  the  GOQ  argues  that 
nothing  was  given  in  retiun  for  the 
funds,  nor  was  anything  expected  or 
intended.  The  GOQ  contends  that,  ^ 

according  to  Departmental  practice,  all 
of  the  monies  should  be  characterized  as 
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grants.  The  GCX)  further  asserts  that  the 
Department  verified  that  all  the 
finjnrial  assistance  given  by  the  GOQ  to 
Sidbec  were  grants. 

SDI  argues  that  the  Department's 
conclusion  that,  because  certain  funds 
received  by  Sidbec  were  included  in  its 
financial  statements  under  "contributed 
surplus"  they  vvere  equity  infusions,  is 
not  supported  by  precedent  or 
accounting  principles.  SDI  states  that 
the  funds  referred  to  by  the  Department 
as  "1982-92  Equity  Infusions"  were 
contributed  for  the  express  purpose  of 
paying  Sidbec  obligations  uacuned  in 
connection  Mrith  its  investment  in 
Sidbec-Normines,  and  c  d  not  result  ii^ 
the  receipt  of  shares  by  the  investor. 

Petitioners  argue  that  the  GOQ's 
payments  of  contributed  surplus  are 
equity  infusions  because  they  are 
additions  to  shareholder's  equity  and 
increase  the  value  of  total  shareholders' 
equity  in  the  company.  Petitioners 
contend  that  the  intent  to  increase  the 
company's  equity  value  is  indeed 
significant.  Petitioners  argue  that  by 
icifusing  funds  into  Sidbec's  equity 
account,  the  GCX)  increased  the 
likelihood  that  equity  would  reach 
positive  levels,  thus  allowing  the  GOQ 
to  recover  previously  granted  funds. 

Department's  Position:  We  agree  with 
the  GOQ  and  SDL  The  line  item 
"Contribution  by  the  gouvemement  de 
la  province  de  Quebec  for  Discontmued 
Mining  Operation"  appearing  in 
Sidbec's  Consolidated  Contributed 
Surplus  refers  not  to  equity  payments, 
but  to  grants,  and  these  payments  by  the 
GOQ  in  fact  took  the  form  of  grants  (see 
GOQ  Verification  Exhibits  G-14  through 
G-16). 

The  Department  distinguishes  grants 
from  equity  and  debt  by  following  its 
stated  methodology  as  outlined  in  the 
GIA  (see  CIA,  SS  FR  at  37254).  The 
Department  defines  grants  as  funds 
provided  without  expectation  of  a:  (1) 
repa)rment  of  the  grant  amount;  (2) 
payment  of  any  kind  stemming  directly 
frtun  the  receipt  of  the  grant  (including 
interest  or  claims  on  profits  of  the  firm 
(j.e.,  dividends)  with  the  exception  of 
offsets  as  defined  in  the  1989  Proposed 
Regulations  Section  355.46);  or  (3)  claim 
on  any  funds  in  case  of  company 
liquidation. 

At  verification,  the  Department 
discovered  that  the  GOQ  funds  provided 
to  Sidbec  related  to  principal  payments 
due  under  loans  that  Sidbec  had  taken 
out.  and  which  were  guaranteed  by 
Sidbec's  shareholder,  the  GOQ  (see 
Voification  Exhibit  C-8),  relating  to 
Sidbec-Normines  and  its  discontinued 
mining  operations.  Although  the  GOQ 
as  a  guarantor  had  the  right  to  seek 
reimbursement  from  Sidbec  for  the 


funds  wdiich  it  advanced,  the 
Department  has  found  that  the  GOQ 
provided  these  funds  to  Sidbec  without 
a  repayment  obligation,  and  without 
compensation  In  the  form  of  shares.  In 
this  regard,  the  Decrees  authorizajg  the 
GOQ  to  provide  these  funds  indicate 
that  these  funds  were  provided  as  direct 
subsidies  to  service  the  debt  on  loans 
taken  out  to  finance  Sidbec's  mining 
obligations,  and  that  the  GOQ  did  not 
receive  anything  from  Sidbec  in  retiun. 
Additionally,  we  confirmed  at 
verification  that  the  GOQ  neither 
received  new  shares  nor  had  its  existing 
shares  in  Sidbec  revalued  as  a  result  of 
its  payments  (see,  e.g..  Decree  374-91. 
Exhibit  15  of  the  GOQ  Verification 
Report).  Thus,  the  Department 
concludes  that  these  funds  were 
provided  to  Sidbec  in  the  form  of  grants, 
and  that  the  investor  did  not  expect  a 
reasonable  return  on  the  investment 
(i.e.,  the  funds  were  a  simple  gift). 

Comment  7:  The  GOQ  ugues  that  all 
of  the  money  countervailed  in  the 
Department's  preliminary  determination 
originated  from  the  GOQ's  decision  to 
enter  a  joint  mining  venture  (i.e., 
Sidbec-Normines)  with  Quebec  Cartier 
Mining  Company  (QCMC)  and  the 
British  Steel  Corporation  (International). 
The  GOQ  notes  that  it  chose  to  assume 
the  joint  venture's  obligations  to  private 
investors,  and  opted  to  fulfill  these 
obligations  by  directing  funds  through 
Sidbec.  The  GOQ  maintains  that  it 
financed  these  obligations  to  Sidbec- 
Normines  through  a  series  of  loans, 
which  it  obligated  itself  to  pay  through 
guarantees,  and  that  the  loans  (to  which 
the  GOQ  was  a  party)  were  made 
through  private  baniks.  Furthermore,  the 
GOQ  and  SDI  argue  that  the  GOQ 
assumed  responsibility  for  repayment  of 
these  loans  (i.e.,  principal  and  interest). 

On  this  basis,  tne  GOQ  argues  that  the 
giants  provided  to  Sidbec  for  payment 
of  the  mining  debts,  i.e.,  1983-1992 
grants,  were  recurring  because  they 
were  automatically  provided  (as  they 
were  guaranteed)  on  a  jrearly  (principal) 
or  monthly  (interest)  basis.  As  recurring 
grants,  the  GOQ  and  GOC  assert  that  it 
is  the  Department's  practice  to  allocate 
(expense)  a  recurring  grant  to  the  year 
in  which  the  subsidy  is  received. 
According  to  the  GOQ,  all  funds  at  issue 
were  provided  in  the  form  of  recurring 
grants,  and  none  of  those  funds  was 
received  in  the  POI.  Thus,  the  GOQ 
concludes  that  none  of  the  money 
provided  to  Sidbec  should  be  allocated 
to  the  POI.  and  none  of  the  infusions 
can  be  considered  countervailable. 

SDI  asserts  that  the  provision  of  funds 
pursuant  to  the  mining  operations  was 
a  commitment  made  by  the  GOQ  to 
make  full  and  prompt  paymer  of  all 


Sidbec  obligations  imder  the  mining 
venture.  Therefore,  when  the  GOQ 
undertook  the  obligation,  it  made  a 
commitment  to  pay,  on  a  recurring 
basis,  the  principal  and  interest  on  loans 
incurred  by  Sidbec  pursuant  to  its 
mining  venture.  SDI  argues  that  these 
were  not  "exceptional"  grants  because 
the  recipient  (Sidbec)  could  expect  to 
receive  them  each  year. 

SDI  states  that  Sidbec's  financial 
statements  show  the  recurring  nature  of 
these  payments.  Additionally,  SOI 
argues  that  the  loan  agreements 
pertaining  to  the  countervailed  monies 
had  fixed  and  prckietermined  dates 
upon  which  the  interest  pajnnents  were 
due.  Moreover,  since  the  GOQ  was  a 
party  to  the  loans,  the  government  could 
anticipate  when  the  interest  was 
payable.  Therefore,  the  funding  Sidbec 
received  to  pay  the  accumulated  interest 
was  regular  and  predictable, 
establishing  the  recurring  nature  of 
these  pa3rments. 

Petitioners  argue  that  if  the 
Department  decides  that  the  GOQ's 
coverage  of  Sidbec's  payments  of 
principal  are  not  equity  but  grants,  then 
the  Department  should  follow  its 
practice  and  determine  these  payments 
as  nonrecurring  (see  GIA  58  Fll  at 
37226).  Petition's  argue  that  all 
government  subsidies  to  Sidbec  were 
non-recurring  because  they  required 
government  approval  and  authorization 
on  each  individual  expenditure  prior  to 
the  distribution  of  the  fluids. 

Petitioners  state  that  the  approval 
process  was  extensive  and  exacting 
because  each  year,  prior  to  issuing  the 
grant,  the  GOQ  had  to  seek  budgetary 
authority.  Additionally,  the  grant  had  to 
be  approved  at  several  stages  of  review, 
approval  and  regulation.  Further, 
petitioners  argue  that  the  grant  process 
was  filled  with  inconsistencies 
concerning  the  use  of  discretion,  since 
the  GOQ  sometimes  failed  to  pay  the 
full  amount  of  interest  incurred  by 
Sidbec  which  lead  to  the  entry  of 
"grants  receivable"  in  Sidbec's  financial 
statements.  Therefore,  petitioners 
contend  that  this  variability  is 
inconsistent  with  the  regularity  and 
predictability  necessary  for  a  non- 
recurring grant.  Petitioners  also 
maintain  that  a  consideration  in 
deciding  whether  a  program  is  recurring 
or  non-recurring  is  "whether  there  is 
reason  to  believe  that  the  program  will 
not  omtinue  into  the  future."  In 
applying  this  criterion,  according  to 
petitioners,  the  E)epartment  in  Final 
Countenmiling  Duty  Determination 
Certain  Hot  Rolled  Lead  and  Bismuth 
Caibon  Steel  Products  from  the  United 
Kingdom.  58  FR  6237,  6242  Oanuaiy  27. 
1993)  [UJC.  Bismuth],  deemed  equity 
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infuaions  to  be  non-racuiring  even 
though  the  equity  capital  was  received 
every  fiscal  year  for  eight  years.  The 
Department  stated  in  UX.  Bismuth  that 
the  recipient  "had  reason  to  believe  that 
the  program  would  not  continue  once 
the  company  reached  viability." 
PetitiiHiets  similarly  contend  that,  in 
diis  case,  Sidbec  had  reason  to  believe 
that  the  equity  infusions  would  not 
continue  indefinitely. 

Lastiy,  petitioners  assot  that, 
althou^  Sidbec  made  a  profit  in  1989, 
the  GOQ  ctmtinued  to  pay  the  company 
principal  and  interest  costs,  and  did  not 
•eek  to  require  Sidbec's  repayment  of 
dieae  fimds.  According  to  petitioners, 
this  indicates  that  theae  payments  wne 
discretionary,  and  therefore  woe  non- 
recurring. 

Department's  Position:  We  disagree 
with  respondents  GOC,  GOQ  and  SDL 
The  19S^-92  grants  were  non-recurring 
ia  nature. 

The  Department's  policy  with  respect 
to  gnats  is  (1)  to  expense  recurring 
grants  in  the  year  of  receipt,  and  (2)  to 
allocate  non-recurring  grants  over  the 
average  useful  life  of  assets  in  the 
industry,  unless  the  sum  of  grants 
provided  under  a  particular  program  is 
less  than  0.50  percent  of  a  firm's  total 
or  export  sales  (depending  on  whether 
die  program  is  a  domestic  or  export 
subsidy)  in  the  year  in  which  the  grants 
were  received  (see  GIA,  58  FR  at  37226). 
We  consider  grants  to  be  non-recurring 
when  "the  benefits  are  exceptional,  the 
recipient  cannot  expect  to  receive 
benefits  on  an  ongoing  basis  from 
review  period  to  review  period,  and/or 
the  provision  of  funds  by  the 
government  must  be  approved  every 
year."  Id.  (quoting  France  Bismuth,  58 
FR  at  6722).  If  any  of  these  questions  are 
answered  in  the  affirmative,  the 
Departments  considers  the  benefits  to  be 
non-recurring  Jd.  Examples  of  types  of 
grants  which  the  Department  normally 
has  considered  non-recurring  are:  equity 
infusions,  research  and  development 
grants,  grants  for  loss  coverage,  grants 
for  the  purchase  of  fixed  assets,  debt 
fbigrveness,  and  assumption  of  debt 
(including  payments  of  principal  and 
interest).  See  id.  The  grants  at  issue  Ml 
into  this  category,  although  that  fact 
alone  is  not  determinative  of  the 
recurring/non-recurring  question. 

The  Department  has  stated  that  "tlie 
element  of  'government  approval' 
relates  to  the  issue  of  whether  the 
program  provides  benefits 
automatically,  essentially  as  an 
entitlement,  or  whether  it  requires  a 
formal  application  and/or  specific 
government  approval  prior  to  the 
provision  of  each  yeariy  benefit.  The 
approval  of  benefits  under  the  latter 


type  of  program  caimot  be  assumed  and 
is  not  automatic"  (see  id.)  At 
verification,  the  Department  discovoed 
that  for  each  year  of  grants  issued  to 
cover  Sidbec-Normines  debt,  the  GOQ 
had  to  engage  in  a  miilti-layned  process 
seeking  budgetary  authority  (in  the  form 
of  Decrees)  prior  to  issuance  of  the 
funds  in  tiie  form  of  Decrees  (see 
verification  Exhibits  G-13  throu^G- 
16).  Therefore,  the  Department 
concludes  that  government  approval 
was  necessary  pricu'  to  the  receipt  of 
each  individual  grant 

The  Department  also  concludes  that 
the  record  evidence  does  not  indicate 
that  Sidbec  could  expect  to  receive 
benefits  on  an  ongoing  basis.  Although 
Sidbec  may  have  had  expected  that 
payment  from  the  GOQ  would  continue 
so  long  as  Sidbec  was  unprofitable. 
given  that  the  GOQvras  the  guarantor 
on  the  underijring  loans.  Siiniec  could 
not  expect  that  payments  from  tke  GOQ 
in  the  years  when  Sidbec  was 
unprofitable  would  be  outright  grants 
ratiter  than  pa]ments  for  which  the 
GOQ  would  krter  exercise  its  right  as 
guarantor  to  seek  reimbursement  from 
Sidbec.  the  guwantee.  Mmeover,  Sidbec 
could  not  expect  that  the  GOQ  would 
make  payments,  whether  or  not  outrif^t 
grants,  in  years  when  Sidbec  was 
profitable  (even  though  the  GOQ  in  fact 
did  do  so). 

Other  facts  in  the  record  also  support 
this  conclusion.  For  example,  in  its 
financial  statements  for  certain  yeafs, 
Sidbec  recorded  "grants  receivable," 
based  on  management's  "estimate"  that 
the  GOQ  would  reimburse  Sidbec; 
however,  the  financial  statements  also 
explained  how  reimbursement  would  be 
handled  "[ijf  the  GOQ  was  to  decide  to 
pay  a  smaller  amount"  than  recorded  in 
the  "grants  receivaUe"  account  (see, 
e.g..  Note  3  of  Exhibit  14  of  SDI's  May 
27. 1997  questicmnaire  response).  A^in, 
this  indicates  the  uncertainty  associated 
with  the  GOQ's  payments. 

Two  similar  cases  include  C/JC 
Bismuth,  which  petitioners  have  cited 
and  discussed,  and  the  Certain  Steel 
Products  from  Mexico  final 
determination  addressed  in  the  GIA.  In 
Certain  Steel  Products  from  Mexico,  the 
respondent  had  argued  that  the 
subsidies  at  issue — equity  infusions — 
were  recurring  because  they  "were 
regulariy  and  routinely  approved  by  the 
legislature"  and  the  "infusions  were 
provided  for  nine  consecutive  years." 
CIA,  58  FR  at  37228.  The  petitioners. 
meanwhile,  pointed  out  the  requirement 
for  "specific  government  authorization" 
and  that  the  "infusions  were  made  on  a 
case-by-case  basis  depending  on  the 
financial  need  of  the  company."  Id.  The 
Department  found  the  subsidies  to  be 


non-recuning  because  the  benefits  were 
exceptional,  had  to  be  "separately 
approved  or  authorized  by"  the  Mexican 
government  and  the  respondent  could 
not  expect  to  receive  tlie  benefits  on  an 
ongoing  basis.  Id. 

Lastly,  we  note  that  the  Department 
cannot  determine  that  these  fwyments 
were  unexceptional  simply  because  the 
payments  spanned  several  years.  Such  a 
broad  am»oach,  of  course,  would  lead 
to  the  illogical  conclusion  that  any 
multi-year  distribution  of  payments 
makes  a  subsidy  program  "recurring". 

Comrr\ent  8:  RMpondent  SDI  argues 
diat  the  Draartment  applied  its 
equitywcHthiness  test  to  the  wrong 
company.  Specifically,  SIH  contends 
that  the  Department  should  irramin*  the 
financial  status  of  Sidbec-Dosco.  Inc., 
not  Sidbec.  Re^>ondent  SDI  argues  that 
the  GOQ's  1988  debt-to-equity 
conversion  in  Sidbec  was  autibocixad  for 
the  purpose  of  investing  in  Sidbec- 
Dosco,  Inc.  SDI  stated  that  the 
legislation  explains  that  the  object  of  tiM 
law  is  to  "acquire  shares  of  tlie  capital 
stock  of  Sidbec-Dosco.  Inc."  Therefore. 
SDI  maintains  that  while  the  conduit  of 
these  funds  was  Sidbec,  the  actual 
ben^ciary  of  the  equity  infusion  was 
Sidbec-Doeco,  Ina  and,  accordingly,  the 
equit3rwoithiness  of  Sidbec-Doaco.  Inc. 
alone  should  be  at  issue  in  this 
determination.  SDI  asserts  that,  in  Final 
Affirmative  Countervailing  Duty 
Determination:  Brass  Sheet  artd  Strip 
from  France,  52  FR  1218.  (Jan.  12. 1987) 
{"Brass  Sheet  and  Strip  from  ftonce"), 
the  Department  properiy  examined  a 
corporate  structiue  similar  to  the  one  in 
this  investigation.  SIM  states  that  in 
Brass  Sheet  and  Strip  from  France,  the 
parent  company.  Pechiney.  was  a 
holding  company  85  percent-owned  by 
the  Government  of  Fraiu:e,  and 
Pechiney  in  turn  owned  virtually  all  the 
stock  of  the  subject  manufoctunr.  SDI 
points  and  that  the  Department 
examined  the  equityworthiness  of 
Pechiney 's  subsidiary,  not  Pechiney,  the 
parent.  According  to  SDI,  as  in 
Pechiney's  case,  in  the  instant 
investigation  a  reasonable  private 
investor  would  have  examined  the 
financial  indicators  of  the  subsidiary. 
Sidbec-Dosco.  Inc.  not  its  parent. 
Sidbec. 

SDI  also  argues  that  Preliminary 
Affirmative  Countervailing  Duty 
Determination  Oil  Country  Tubular 
Goods  from  Austria,  60  FR  4600.  4601 
Oan.  24. 1995)  ["OCTGfrom  Austria") 
stands  for  the  proposition  tint,  only 
where  the  Department  cannot  use  or  is 
not  provided  with  the  relevant 
information,  will  it  resort  to  use  of  the 
parent's  financial  indicators,  rather  than 
those  of  the  subsidiary,  the  equity 
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recipient  SDI  concludes  that  in  this 
case,  the  Department  had  the  relevant 
information  {i.e.,  Sidbec-Dosco,  Inc's 
financial  statemoits). 

SDI  aigues.  moraover,  that  the 
financial  statements  of  Sidbec-Doaco, 
Inc.  demonstrate  a  reasonably  healthy 
company,  and  that  market  studies 
forecast  a  healthy  steel  industry  into 
which  a  reasonable  private  investor 
could  have  expected  a  reasonable 
return. 

Petitioners  argue  that  the  Department 
should  reject  SDI's  claim  that  the 
Department  should  evaluate  financial 
indicators  tur  Sidbac-Dosco,  Inc.  rather 
than  Sidbec  because  it  is  inconsistent 
with  both  the  corporate  structure  of 
Sidbec  and  the  normal  behavior  of  a 
reasonable  investor.  Petitioners  contend 
that,  imtil  the  reorganization,  Sidbec 
directiy  owned  steel  facilities  whose 
operations  functioned  as  one  unit  with 
those  of  Sidbec-Dosco,  Inc.  Thus, 
petitioners  conclude  that  any  financial 
problems  of  Sidbec  would  limit  it» 
ability  to  fund  Sidbec-Dosco,  Inc. 
Petitioners  assert  that  the  case  on  which 
SDI  principally  relies  [Brass  Sheet  and 
Strip  from  France)  is  not  on  point 
because  the  parent's  consolidated 
financial  data  contained  information  on 
"numerous"  other  subsidiaries 
producing  non-subject  merchandise. 

Petitioners  also  argue  that,  even  if  the 
Department  relied  on  Sidbec-Dosco 
Inc's  financial  indicators  rather  than 
the  consolidated  financial  statements  of 
Sidbec,  Sidbec-Dosco,  Inc.  would  still 
be  imequityworthy-in  1988.  Petitioners 
contended  that  Sidbec-Dosco  Inc's 
finanrial  indicators  do  not  support  a 
conclusion  that  a  reasonable  private 
investor  would  have  expected  a 
reasonable  rate  of  return  from  an 
investment  in  Sidbec-Dosco,  Inc.  in  the 
years  1985. 1986,  1987.  and  1988 
because  these  financial  indicators  do 
not  point  to  a  healthy  company. 
Therefore,  petitioners  state  that  using 
Sidbec-Dosco.  Inc's  finanrial  indicators 
would  not  change  the  results  of  the 
analysis. 

Department's  Po$ition:  We  disagree 
with  SDFs  claim  that  the  Department 
should  evalua  ;  financial  indicators  for 
Sidbec-Dosco,  Inc.  rather  than  Sidbec 
for  the  three-year  period  dictated  by  our 
aquitywoithinan  aathodology,  i.e., 
1985-1987.  A»  statad  in  Comment  1.  the 
Department  would  have  treated  Sidbec 
and  Sidbec-Dosco,  Inc.  as  a  single  entity 
up  through  1987.  During  that  time 
period,  the  steel  operations  of  Sidbec 
and  Sidbec-Dosco,  Inc  were  intertwrined 
and  any  reasonable  investor  would  have 
looked  to  the  finanrial  indicators  of  the 
parent,  Sidbec,  as  a  gauge  for  how 
Sidbec  (up  until  at  least  the  end  of  1987, 


when  it  transferred  its  steel  assets  to 
Sidbec-Dosco,  Inc  and  became  a 
holding  company)  and  Sidbec-Dosco, 
Inc.  would  perform.  It  was  the  steel 
assets  of  both  companies  which  had  just 
begun  to  reside  in  Sidbec-Dosco.  Inc  in 
1988.  when  the  debt-to-equity 
conversion  at  issue  took  place.  A  private 
investor  would  not  have  confined  its 
evaluation  to  Sidbec-Dosco,  Inc's 
performance  in  1985-1987,  as  that 
would  only  provide  a  partial  picture  of 
the  steel  operations  of  Sidbec-Dosco. 
Inc.  in  1988.  These  circimistances  are 
quite  distinct  from  these  addressed  in 
Brass  Sheet  and  Strip  from  France  and 
OCTGfrom  Austria.  Thus,  for  the  final 
determination,  the  Depiartment  has 
evaluated  the  financial  indicators  of 
Sidbec.  rather  than  Sidbec-Dosco,  Inc, 
to  make  its  equityworthiness 
determination  regarding  the  1968  dab^- 
to-equity  conversion. 

Comment  9:  With  respect  to  the 
GCX^'s  1988  debt-to-equity  conversion, 
the  GOQ  asserts  that  the  De[>artment 
must  measure  the  COQ's  action  against 
the  standard  of  a  reasonable  private 
investor  faced  with  the  same  choices  as 
the  GOQ  under  the  same  circumstances, 
in  determining  whether  this  transaction 
constituted  a  countervailable  event  The 
GCX)  aiigues  that  its  decision  to  convert 
this  debt-to-equity  in  1 988  satisfies  this 
standard  and  therefore  cannot  constitute 
a  countervailable  event 

Moreover,  the  GOQ  notes  dial  the 
Department's  standard  equitvw  >rthiness 
methodology  was  formulateu  tor  equity 
infusions,  and  is  not  designed  to 
analyze  d^-to-equity  conversions. 
According  to  the  GOQ,  no  money 
changed  hands. 

In  any  event,  respondent  GOQ  also 
argues  that  the  record  shows  that  Sidbec 
was  equityworthy  at  the  time  of  the 
debt-to-equity  conversion.  The  GOQ 
suggests  that  Final  Affirmative 
Countervailing  IhOy  Determination: 
Steel  Wire  Rod  From  Trinidad  and 
Tobago,  49  FR  480,  483  Qan.  4. 1984). 
supports  the  aigimient  that  it  is 
commercially  reasonable  to  rely  on 
contemporaneous  studies.  For  this  case. 
the  GOQ  claims  that  it  acted  as  a  private 
investor,  rel3ring  on  three  internal 
studies  that  all  concluded  that  a  debt-to- 
equity  conversion  was  the  best  option 
for  the  GOQ  in  order  to  maximize  its 
long-term  return  on  its  investment  in 
Sidbec.  The  GOQ  asserts  that  the 
Department's  practice  in  determining 
the  reasonableness  of  a  government 
action  is  to  «*»"«'»>*  the  information 
available  to  that  government  at  the  time 
of  a  debt-to-equity  conversion.  The  GOQ 
maintains  that  the  trends  for  both 
Sidbec's  finanrial  performance  and  that 
of  the  steel  industry  had  been  very 


positive  for  more  than  three  years  by  the 
end  of  1988.  when  the  GOQ  made  its 
final  detdsion  to  convert  some  of 
Sidbec's  existing  debt  into  equity. 

Petitioners  argue  that  the  Department 
does  not  differentiate  between  equity 
infusions  and  conversions  when  making 
an  equityworthiness  determination. 

Petitioners  also  argue  that  any 
improvements  registered  in  Sidbec- 
Dosco,  Inc's  financial  statements  or 
forecasts  for  the  overall  Canatfian  steel 
market  for  1987  to  1988  could  not  offset 
the  magnitude  of  Sidbec's  previous 
losses.  Petitioners  contend  that,  even  if 
Sidbec's  financial  performance 
improved,  the  Department  generally 
does  not  consider  "a  couple  of  years"  of 
improved  performance  as  warranting  a 
finding  of  equityworthiness  when  a  firm 
has  been  found  unequityworthy  for  a 
number  of  years.  Additionally, 
petitioners  assert  that  information  on 
fotura  prospects  is  only  one  factor  to 
consider,  and  the  Department  generally 
places  "greater  reliance  on  past 
indicators  as  they  are  knowm  with 
certainty  and  provide  a  clear  track 
record  of  the  company's  performance, 
unlike  studies  of  future  expected 
performance  which  necessarily  involve 
assumptions  and  speculation."  [GIA,  58 
FR  at  37244). 

Department's  Position:  We  disagree 
with  the  GOQ  that  the  Department 
should  employ  an  analysis  different 
from  its  standard  equityworthiness 
methodology  in  determining  the 
countervailability  of  the  debt-to-equity 
conversion.  What  the  GOQ  proposes  is 
essentially  an  inside  investor  standard. 
In  past  practice,  however,  the 
Department  has  rejected  the  insider 
investor  argiuients  which  have  been 
forwarded  by  the  GOQ  in  this  case.  The 
Department  has  stated  that  "it  is 
essential  to  recognize  that  the 
Department  must  render  its 
equityworthiness  determination  on  the 
basis  of  objective  and  verifiable 
evidence.  The  argument  that  an  inside 
investor  may  have  a  greater  appreciation 
of  the  worldngs  of  the  firm  does  not 
provide  the  Department  with  a  reliable 
means  of  distinguishing  between  those 
inside  investor  motivations  that  may  be 
conunercially  based  and  those  that  are 
not"  (see  GIA,  58  FR  37250).  Further, 
the  Department  has  stated  that  "a 
determination  of  equityworthiness 
cannot  be  measured  by,  nor  equated 
with,  the  decision  of  a  creditor 
exchanging  its  debt  for  an  equity 
position  in  a  company  in  order  to 
improve  its  chances  for  recouping 
money  already  loaned  to  that  enterprise. 
Nor  can  it  be  based  on  whether  an 
optimal  debt  to  equity  ratio  can  be 
achieved  through  the  conversion  of 
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debt  These  may  both  be  important 
commercial  considerations,  but  they  are 
considerations  that  relate  to  interests 
distinct  from  the  viability  of  any  given 
investment  The  Department  is 
fundamentally  concerned  with  whether 
it  woidd  have  been  reasomble  for  a 
private  investor  to  invest  money  in  the 
company  in  question.  Such  an 
examination  must  take  place  each  time 
an  investmoat  occura,  whether  it  is  an 
investment  with  'new'  money  or  a 
converaion  of  previous  debt  to  equity. 
However,  the  proper  focus  of  the 
Department's  analysis  is  whether  the 
individual  investment,  taken  alone, 
made  sound  commercial  sense"  (see 
GIA.  58  FR  37250).  Therefore,  the 
Department  determines  that  its 
equityworthiness  analysis  is 
appropriate. 

We  also  disagree  with  the  GOO'S 
argument  that  a  debt-to-equity 
converaion  should  not  be  treated  as  an 
equity  infusion  because  no  new  money 
was  provided  by  the  GOQ.  We  reject 
this  argument  because  of  the  principle 
laid  down  in  the  GIA,  quoted 
immediately  above,  and  our  past 
practice,  as  evidenced  by  cases  such  as 
France  Bismuth.  58  FR  at  6227-28,  and 
Certain  Steel  Products  from  France.  58 
FR  at  37312,  37313,  where  we  treated 
debt-to-equity  converaions  as  equity 
infusions. 

Finally,  we  disagree  with  the  GOQ 
that  Sidbec  was  equityworthy  at  the 
time  of  the  1988  debt-to-equity 
converaion.  As  we  have  discussed  above 
(see  Equityworthiness  Section  of  this^ 
Notice),  the  factors  which  the 
Department  examines  when  maUng  an 
equityworthiness  determination  showed 
Sidbec  to  be  imequityworthy. 

We  also  note  that  at  verification.  GOQ 
officials  stated  that  in  the  mid-lOSOs. 
Sidbec  was  not  attractive  to  investora. 
because  even  thou^  it  showed  some 
"minor"  profits,  the  profits  were  not 
sufficient  to  attract  a  private  investor. 
See  Govertunent  of  Quebec  Verification 
Report.  Therefore,  by  the  GOQ's  ovm 
admission,  it  performed  this  conversion 
because  no  private  investor  would 
provide  the  capitaL 

Further,  the  ultimate  aim  of  the 
studies  commissioned  by  the  GOQ  was 
the  privatization  of  Sidbec-Dosco.  Inc. 
The  GOQ  stated  in  its  July  3,  1997 
qiiestioimaire  response  that  a  GOQ 
memorandimi  noted  that  "a  debt-to- 
equity  conversion  offered  the  greatest 
potential  return  to  the  GOQ." 
Specifically,  the  report  concluded  that, 
"as  a  result  of  the  contemplated  debt-to- 
equity  converaion,  Sidbec  would  have  a 
capital  structure  comparable  to  other 
integrated  steel  companies.  Therefore, 
the  report  concluded  that  the  debt-to- 


eqwty  converaion  would  make  the 
company  much  more  marketable  should 
the  government  wish  to  sell  it.  or  shares 
in  it,  in  the  foture."  These  statements 
lead  the  Department  to  the  conclusion 
that  this  debt-to-equity  converaion  was 
undertaken  for  the  purpose  of  relieving 
Sidbec  of  debt  to  make  the  company 
attractive  to  private  investora.  It  also 
leads  us  to  the  conclusion  that  normal 
commercial  considerations  would  not 
have  led  a  private  investor  to  make  an 
equity  infusion  when  the  GOQ  did. 

The  Department  is  not  aware  of  any 
record  information  suggesting  that  the 
marginally  improved  health  of  the 
Canadian  steel  market  and  the 
worldwide  steel  industry  generally  in 
the  mid-1980s  could  ofbet  the  poor 
financial  condition  of  Sidbec.  As  we 
explained  in  our  preliminary 
determination,  "throughout  the  period 
1982  to  1985,  Sidbec  reported 
substantial  losses.  Although  Sidbec 
reported  a  profit  in  1986  and  1987,  this 
profit  trend  was  not  of  such  a  magnitude 
to  ofbet  the  substantial  losses  suffeied 
from  1982  throt^  1985."  Similarly,  the 
marginally  improved  health  of  the  steel 
market  in  recent  years  was  not 
significant  enough  to  change  the  prif» 
assessment  of  Sidbec's  health. 

Comment  10:  SDI  argues  that  the 
Department  erred  in  its  preliminary 
determination  of  Sidbec's 
equityworthiness  becaiise  the 
Department  allegedly  analyzed  the 
entire  1982-02  period  in  determining 
whether  the  1988  debt-to-equity 
conversion  was  a  countervailable  action. 
Instead,  SDI  argues,  the  Department 
should  have  limited  its 
equityworthiness  analysis  to  1988  (the 
time  the  equity  infusion  was  made)  and 
the  three  yeara  preceding  the 
investmoat.  as  well  as  the  future 
prospects  of  the  company  and  the 
industry  as  a  whole.  Respondent  SDI 
indicated  that  both  the  Department's 
practice  and  Proposed  Rules  dictate  that 
equitjrworthiness  can  only  be 
established  by  examining  finl^nc^^^1 
performance  prior  to  and  at  the  time  of 
the  equity  infosion  occura;  later 
performance  is  irrelevant  in  detenhining 
whether  a  "reasonable  private  investor" 
would  have  invested  at  the  time. 

Petitionera  argue  that  the  Department 
propoiy  applied  its  standard 
equityworthiness  methodology  in  its 
preliminary  determination.  Petitionera 
point  out  that  the  Department  analyzed 
Sidbec's  financial  performance 
indicatora  for  the  entire  period  from 
1982  through  1992  because  the 
allegations  concerning  equity  infusions 
and  the  debt-to-equity  converaion 
covered  this  entire  p«iod. 


Department's  Position:  Petitionera  are 
correct  in  interpreting  the  results  of  the 
Department's  equityworthiness  analysis. 
We  did  not  use  later  performance  in 
evaluating  the  1988  debt-to-equity 
converaion  or  any  of  the  equity 
infusions  (which  we  have  decided  in 
this  final  determination  actually  are 
grants)  made  in  the  yeara  1983  through 
1992.  Rather,  for  each  equity 
transaction,  we  followed  our  standard 
equityworthiness  methodology,  as  set 
forth  above  in  our  equityworthiness 
section  of  this  notice,  and  analyzed 
current  and  past  financial  indicatcns 
reaching  back  three  yeara  and  foture 
prospects  as  of  the  time  of  the  equity 
transaction. 

Comment  11:  Petitionera  argue  that 
the  Department  Called  to  countervail 
benefits  from  payments  to  Sidbec. 
authorized  by  the  GOQ,  against 
acciunulated  grants  receivable. 
Specifically,  petitionera  assert  that 
while  some  of  the  grants  receivable 
covered  by  a  1988  payment  were 
countervailed  in  previous  yeara,  the 
Department  must  countervail  that 
portion  of  the  grants  receivable  which 
was  not  covered  by  the  payment 
Petitionera  specidate  that  the 
Department  did  not  countervail  these 
payments  in  the  preliminary 
determination  in  order  to  avoid  double 
counting.  However,  petitionera  argue 
that,  bemuse  Sidbec's  financial 
statements  "clearly  distinguish" 
government  grants  from  grants 
receivable,  countervailing  grants 
receivable  would  not  result  in  douUe 
counting.  Petitionera  recommend  that 
the  Department  countervail  the  total 
payment  against  grants  receivable  in 
1988.  while  subtracting  the  value  of 
grants  receivable  in  1987  and  1988  from 
the  1987  and  1988  grant  amounts 
coimtervailed  in  the  preliminary 
determination.  Petitionera  state  that  the 
Department  should  follow  this 
methodology  because  the  grants 
receivable  can  only  hove  conveyed  a 
countervailable  benefit  in  the  year  when 
they  were  received. 

Respondents  GOQ  and  SDI  claim  that 
the  pa3rments  against  accimiulated 
grants  receivable  caimot  be 
countervailed  because  the  funds  Me  tied 
to  interest  due  on  an  instrument  taken 
by  Sidbec  to  pay  for  costs  of  Normines' 
mining  operations  and  therefore  has  no 
relationship  to  the  subject  merchandise 
(see  Comment  5  for  a  discussion  of 
funds  granted  pertaining  to  mining 
operations).  The  respondents  also  ai^gue 
that  the  Department  already  accounted 
for  this  sum  in  the  preliminary 
determination.  According  to  the 
respondents  the  Department  verified  the 
source  of  the  money  in  question,  and 
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traced  it  back  to  monies  already 
accounted  for  in  the  ptelioiinary 
deteimination.  Addidonally,  respondent 
SDI  ai^gues  that,  by  definition,  "grants 
receivable"  have  not  yet  been  received, 
and  therefore  cannot  be  countervailed  in 
the  years  in  which  they  are  recorded  as 
"grants  receivable."  Finally,  the  GOQ 
suggests  that,  in  the  alternative,  the 
Department  could  do  what  petitioners 
have  asked.  The  GOQ  argues  that, 
should  the  Department  decide  to  accept 
petitioners'  argument,  the  end  result, 
using  petitioners'  suggested  method  to 
avoid  double  counting,  would  be  a  net 
reduction  in  the  margin. 

DBpartment's  Position:  Wo  believe 
that  the  focus  of  our  effort  to  calculate 
the  countervailaUe  subsidy  should  be 
twafokL  First,  we  need  to  ensure  that 
grants  receivable  (which  eventually  may 
become  grants  received)  are  not 
improperly  included  in  the 
countervailing  duty  margin.  A  grant 
receivable  is  not  a  subsidy;  only  a  giant 
is.  Second,  we  need  to  ensure  that  all 
countervailable  subsidies  have  been 
captured  by  our  methodology.  In  order 
to  achieve  these  goals  with  respect  to 
GOQ  grants  to  Sidbec.  the  Department 
reconciled  payments  to  Sidbctc  as 
recorded  in  the  GOQ's  public  accounts 
to  amounts  received  per  Sidbec 's 
accounting  ncords.  In  doing  so,  the 
Department  conftrmed  that  all  GOQ 
payments  made  between  1983  and 
K4arch  31,  1993  (the  end  of  the  GOQ's 
1992  fiscal  year)  were  accounted  Cor  in 
the  Department's  preliminary 
determination.  See  Sidbec  Verification 
Report,  Exhibit  7.  Therefore,  the 
Department  finds  that  no  adjustments 
are  necessary  in  the  final  determination. 

Comment  12:  Respondent  SDI  argues 
diat  the  purchase  price  for  Sidbec- 
Dosco.  Inc.  used  by  the  Department  in 
the  preliminary  determination  did  not 
reflect  the  true  purchase  price.  SOI 
states  that  the  purchase  price  used  by 
the  Department  represented  the  cash 
payment  by  the  buyer  however,  it 
grossly  understated  the  actual  purchase 
price  because  it  failed  to  take  into 
•OGOunt  the  additional  consideration 
paid  by  the  buyer  for  the  shares  of 
Sidbec-Dosco,  Inc.  The  specific  natuie 
of  the  additional  consideration  is 
proprietary. 

Tne  petitioners  did  not  comment  on 
respondent  SDI's  argument. 

Department's  Position:  We  disagree 
with  SDI.  SDI  does  not  cite  any  past 
Departmental  practice  where  the 
Department  has  included  in  its  purchase 
price  calculation  the  additional 
consideration  to  which  SDI  refers,  nor 
does  any  sound  financial  analysis 
support  SDI's  approach  (see 
Memorandum  to  the  File.  Final  Aaatytis 


Memorandum  for  the  Investigation  of 
Steel  Wire  Rod  from  Canada). 

We  note  that  ahhotigh  Article  6.1  of 
the  Stock  Purchase  Agreement  provided 
for  the  buyer  to  assume  other 
obligations  in  the  purchase  of  Sidbec- 
Dosco,  Inc.,  Articles  3.1  and  3.2  of  the 
Stock  Purchase  Agreement  specifically 
outline  the  actual  puichase  price  that 
Ispat  Mexicana  ,  through  its  subsidiary, 
Brohenco,  paid  for  Sidbec-Dosco,  Inc. 
Nowhere  in  Articles  3.1  and  3.2  is 
reference  made  to  other  obligations 
being  included  in  the  purchase  price  of 
Sidbec-Dosco,  Inc.  Additionally,  the 
record  includes  clear  statements  from 
both  SDI  and  the  GOQ  in  their 
questionnaire  responses  indicating  the 
amount  of  money  that  Ispat  Mexicana 
paid  for  outstanding  shares  of  Sidbec- 
Dosco.  Inc.  [see  SDI  May  27.  1997 
questionnaire  response  and  GOQ  July  3. 
1997  questionnaire  response).  This 
amount  does  not  include  the  additional 
consideration  to  which  SDI  now  refers. 
Furthermore,  at  verification,  SDI 
officials  specifically  stated  that  the 
official  price  at  which  Ispat  Mexicana 
purchasied  Sidbec-Desco,  Inc.  from 
Sidbec  was  the  price  that  agreed  with 
the  amount  in  the  questiormaire 
responses  (see  SDI  verification  report. 
Sept.  17,  1997).  We  also  reviewed 
documents  at  verification  showing  the 
Department  this  same  purchase  price. 
Moreover,  at  Sidbec.  we  verified  the 
price  that  Ispat  Mexicana  paid  for 
Sidbec-Dosco,  Inc.  and  that  this  price 
agreed  with  the  questiormaire  responses 
(see  Sidbec  verification  report,  Sept.  17, 
1997).  Furthermore,  at  Sidbec,  we 
examined  sale  documentation  and 
found  that  the  purchase  price  in  this 
documentation  agreed  with  the 
purchase  price  in  the  responses  (see 
Exhibit  S-1). 

Therefore,  for  the  final  determination, 
the  Department  will  continue  to  use  the 
purchase  price  from  the  preliminary 
determination. 

CommmU  13:  SDI  asserts  that  any 
possible  countervailable  subsidies  were 
extinguished  by  privatization.  SDI 
argues  that  the  privatization 
methodology  used  in  the  preliminary 
determination  is  incorrect  for  the 
following  reasons:  (1)  The  accepted 
practice  in  virtually  every  part  of  the 
world  for  valuing  a  company  for 
p«icpotas«f  acquisition  is  to  look  at  the 
diacouirted  stream.-or  present  value,  of 
future  earnings;  (2)  the  forecasted 
earnings  are  calculated  by  excluding 
any  interest  payaents,  and  any  income 
or  expenses  which  do  not  impact  on 
cash  Qow,  such  as  depreciation:jand  (3) 
the  forecasted  tax  burden  is  also 
calculated  and  subtracted  from  the  pre- 
tax earnings.  SDI  contends  that  after 


calculating  the  future  earnings,  the 
earnings  are  discounted  using  the 
relevant  cost  of  capital  (to  the 
purchaser)  and  then  summed,  and  that 
this  sum  represents  the  value  of  the 
company  as  if  all  the  financing  were 
share  capital.  Also,  if  there  are  loans  or 
other  debts  outstanding,  these  liabilities 
are  subtracted  from  the  siun  of 
discounted  future  values  in  order  to 
arrive  at  the  net  (unleveraged)  value  of 
the  company.  SDI  points  out  that  grants 
taken  by  the  company  effectively 
decrease  the  amount  of  the  loans  that 
the  company  would  otherwise  have  to 
take  to  finance  the  given  level  of 
investment,  and  the  vahie  of  the 
company  increases  by  the  amount  of  the 
grants  and  this,  in  turn,  increases  the 
amount  that  the  purchaser  is  willing  to 
pay  for  the  company.  Moreover,  SDI 
points  out  that  if  the  operations  are  aot 
finai>ced  completely  by  loans,  but  are 
financed  in  part  by  grants  and  equity 
infusions,  the  value  of  the  company  is 
reduced  only  by  the  aarount  of  the 
loans,  not  the  grants  and  equity 
infusions,  when  calculating  the  present 
value  of  future  earnings.  SDI  argues  that 
Ispat  M^cicana's  purchase  of  Sidbec- 
Dosco.  Inc.  paid  back  the  giants  dollar 
for  dollar,  liierefore.  SDI  argued  that  the 
subsidies  that  Sidbec-Dosco,  Inc. 
received  prior  to  privatization  are 
extinguished  at  the  point  of 
privatization. 

The  GOG  asserts  that  it  has  concerns     . 
with  the  Department's  privatization 
methodology.  The  GOG  contends  diat  it 
was  advised  that  the  sale  of  Sidbec- 
Dosco,  Inc.  was  an  arm's  length 
transaction  and  fully  reflected  the 
market  value  sf  the  company's  assets. 
Therefore,  the  Department  should 
conclude  that  any  alleged  subsidies 
were  extinguished  at  privatization. 

Department's  Position:  We  disagree 
with  both  the  GOG  and  SDI. 

In  deciding  how  to  beat  nen-recuniBg 
substdies  after  a  pnvatizaliea.  the 
Depwtmeat  has  foUowed  the 
methedeiogy  which  was  discussed  in 
the  "Resteucturing"  section  ef  the  GIA, 
58  FR  at  372«6-«9.  There  we  staled  that 
"suhaidiae  were  aot  extiagiHshed  when 
a  productive  tmit  was  soM.  Instead, 
some  pertioB  ef  prior  subsidies  received 
by  the  seUar  "tMvel  M*  the 
productive  unit)  le  its  new  hoaw": 

The  Department  determines  that  a 
company's  sales  of  ■  "busiaess"  or 
"productive  unit"  does  net  a)ler  the  aflbet  of 
previeusly  hwtowuJ  sutisidies.  The 
Depilieut  does  man  axaaaiae  dM  impact  ef 
subsidies  on  pwticuUr  asaats  er  tie  the 
benefit  level  of  nibeidies  to  ckaages  in  the 
compaay  under  investigation.  Thersibre,  it 
follows  that  when  a  company  setls  a 
productive  unit,  the  sale  does  nothii^  to  ahar 
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the  subsidies  enjoyed  by  that  productive 
unit 

Id.  At  37268  (quoting  UJC.  BismuA).  We 
then  described  the  calculation  that  we 
would  use  to  measure  the  portion  of  the 
subsidies  which  passed  through.  This 
calculation  takes  into  account  the  sale 
price  for  the  productive  imit  and  calls 
for  an  allocation  of  previously  bestowed 
subsidies  between  the  buyer  and  seller. 
See  id.  at  37269. 

Consistent  with  this  approach,  we 
treeted  a  portion  of  the  subsidies 
received  by  Sidbec  as  passing  through  to 
SDI.  We  calculated  the  allocated 
amoimts  pursuant  to  the  formula 
developed  in  the  Restructuring  section 
of  the  GIA,  58  FR  at  37269. 

As  to  the  argument  that  an  arm's 
length  transaction,  at  fair  inaii»t  value, 
extinguishes  prior  subsidies,  the 
decision  of  the  United  States  Gourt  of 
Appeals  for  the  Federal  Gircuit  in 
Saarstahl  AG  v.  United  States.  78  P.3d 
1539  (Fed.  Cir.  1996)  ["  Saarstahr).  is 
controlling.  There,  the  Federal  Circuit 
found  that  an  arm's  length  transaction, 
at  fair  market  value,  does  not 
automatically  extinguish  subsidies 
previously  bestowed  on  a  government- 
owned  company,  given  that  the 
countervailing  duty  statute  does  not 
require  the  Department  to  find  that  the 
buyer — here,  Ispat  Mexicana — has  a 
competitive  benefit  resulting  from  those 
subsidies.  The  Federal  Circuit  indicated 
that  the  Department  can  impose 
cotintervailing  duties  upon  the  buyer 
once  it  finds  (1)  a  subsidy  with  regard 
to  the  production  of  the  subject 
merchandise,  and  (2)  injury  to  the 
domestic  industry  by  reason  of  imports 
of  that  merrhandise.  See  id.  at  1542-43. 
These  prerequisites  have  been  met  in 
this  final  determination. 

The  Department  continues  to  believe 
that  its  approach  with  regard  to 
privatization  is  reasonable,  and  this 
approach  has  received  support  bom  the 
Federal  Cirtniit,  as  indicatcfd  above. 
Therefore,  for  the  final  determination, 
the  Departmrait  has  continued  to  follow 
that  approach  in  addressing  the 
restructuring  at  issue. 

Comment  14:  SDI  argues  that  the 
Department's  finding  that  Sidbec  was 
imcreditworthy  in  its  preliminary 
determination  is  not  supported  by 
evidence  on  the  record.  SDI  contends 
that  the  Department  did  not  consider 
evidence  of  comparable  long-term 
commercial  financing  received  by 
Sidbec  when  making  its  funding.  SDI 
argues  that  it  provided  the  Department 
with  evidence  of  commercial  debt 
obtained  contemporaneously  with  the 
receipt  of  government  grants.  SDI 
maintains  that  Sidbec  entered  into  a 


long-term  capital  lease  obligation  and 
the  terms  of  the  lease  stated  that  Sidbec 
would  pay  the  rent  SDI  argues  that  the 
lease  was  not  guaranteed  by  the 
goverrmient;  hence,  the  lease 
constituted  comparable  long-term 
financing  obtained  through  private 
commercial  sources. 

SDI  further  argues  that  the 
Depertment  should  have  considered  the 
creditworthiness  of  Sidbec-Dosco,  Inc., 
the  producer  of  the  subject 
merchandise,  and  not  Sidbec.  SIN  stated 
that  in  {LHFfrom  Canada),  the 
Department  examined  the 
creditworthiness  of  two  related 
companies  "directiy  engaged  in  the 
production  of  LHF,"  and  not  the 
creditworthiness  of  the  entire 
consolidated  group.  SDI  noted  that  the 
Department  should  have  made  a  similar 
determination  in  this  case.  Additionally, 
SDI  states  that  Sidbec  Dosco  Inc.'s 
financial  ratios  indicates  that  it  was 
creditworthy  during  in  the  years  prior  to 
the  1988  debt-to-equity  conversion,  and 
that  the  Department  erred  in  using 
Sidbec's  financial  ratios  when 
determining  creditworthiness.  Finally, 
SDI  asserts  that  the  Department  felled  to 
considw  record  evidence  showing  that 
Sidbec-Dosco,  Inc.  received  comparable 
long-term  financing  from  commercial 
sources  during  the  AUL  from  1985- 
1988. 

SDI  asserts  that  the  above  errors 
resulted  in  the  Department  adding  a  risk 
premium  to  the  discoimt  rate.  Citing  the 
1997  Proposed  Rules,  62  FR  at  882&-30, 
SDI  argues  that  the  risk  premium  is 
greater  than  the  benchmark  of  4.3 
percent  that  the  Department  proposes  as 
"a  more  accurate  measure  of  risk 
involved  in  lending  to  firms  with  Little 
or  no  access  to  commercial  bank  loans" 
that  captures  "more  precisely  the 
speculative  nature  of  loans  to 
imcreditworthy  companies  and  the 
preniiujn  they  would  have  to  pay  the 
lender  to  assiune  that  risk."  Therefore, 
the  Department's  use  of  a  risk  premium 
is  not  legally  correct 

Petitioners  argue  that  the  Department 
should  reject  SDI's  argument  that  the 
Department  should  base  its 
creditworthiness  analysis  on  Sidbec- 
Dosco,  Inc.,  and  not  Sidbec,  financial 
ratios  because  of  the  nature  of  Sidbec's 
corporate  relationship  with  Sidbec- 
Dosco,  Inc.  Petitioners  state  that  this 
analysis  is  accurate  because  no 
reasonable  creditor  would  lend  to 
Sidbec-Dosco,  Inc.  without  evaluating 
the  financial  condition  of  Sidbec. 
However,  petitioners  assert  that  if  the 
Department  does  consider  Sidbec-Dosco 
Inc.'s  financial  ratios,  Sidbec-Dosco,  Inc. 
still  had  a  high  debt-to-equity  ratio  and 


ultra-low  quick  ratio  and  thus  would 
not  be  attractive  to  a  conunercial  lender. 

Petitioners  contend  that  Sidbec's  lease 
obligation  is  not  proof  of 
creditworthiness.  Petitioners  note  that 
in  the  preliminary  determination  for 
Steel  Wire  Rod  Prom  Germany,  the 
Department  foimd  that  respondent  Ispat 
Hamburger  Stahlwerke  was 
imcreditworthy  in  1994  even  though  it 
had  long-term  lease  agreements. 
Therefore,  the  Department  should 
disregard  the  evidmce  of  Sidbec's  loi^ 
term  lease. 

Petitioners  state  that  they  agree  ¥vith 
SDI  in  its  suggestion  that  the 
Department  use  the  new 
uncreditworthiness  calculation  from  the 
proposed  countervailing  duty 
regtllations  in  this  review.  However, 
petitionen  cpntend  that  the  Department 
should  use  the  eqtire  methodology, 
including  the  formtUa  in  Section 
351.504(a)(3)(iii).  Petitioners  note  that 
while  it  may  not  be  appropriate  to  apply 
the  new  regulations  to  all  of  these 
investigations,  it  believes  it  is  entirely 
correct  when  petitioners  and  the 
respondent  agree  that  it  would  yield  to 
a  more  accurate  measure. 

Department's  Position:  The 
creditworthiness  analysis  that  the 
Department  f>erformed  in  its 
preliminary  determination  (and 
subsequently  in  this  final 
determination)  is  consistent  with  our 
decision  (see  Comment  1)  to  analyze  the 
subsidies  at  issue  as  benefitting  the 
consolidated  group  of  the  parent/ 
holding  company,  Sidbec.  Therefore,  for 
the  final  determination,  we  have  limited 
our  analysis  to  Sidbec.  See.  e.g..  Final 
Affirmative  Countervailing  Duty 
Determination:  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel 
Standard,  Line  and  Pressure  Pipe  from 
Italy,  60  FR  3199  Qune  19, 1995). 

Since  the  Department  has  limited  its 
analysis  of  creditworthiness  to  Sidbec, 
we  feel  that  it  is  not  appropriate  to 
address  the  Sidbec-Dosco,  Inc.'s  long- 
term  commercial  loans  in  this  final 
determination.  We  also  note  that,  in  any 
event,  SDI  did  not  provide  complete 
date  regarding  these  borrowings. 

Additionally,  we  disagree  with  SDI 
that  Sidbec's  long-term  capitel  lease  is 
comparable  long-term  commercial 
financing.  The  lease  that  SDI  points  to 
is  a  capital  lease,  which  is  seoired  by 
a  first-rank  specific  charge  (see  Exhibit 
13.  Note  8  of  SDI's  May  27,  1997 
questiotuiaire  response),  which  is  not 
unlike  a  typical  mortgage.  In  this  case, 
the  lessor  has  first  lien  rights  on  the 
capital  equipment  should  the  lessee, 
Sidbec,  be  in  defeult.  On  this  basis,  the 
Department  distinguishes  this  capital 
lease  from  a  typical  long-term 
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commercial  loan,  which  is  not  seaired 
in  this  way.  The  Department  therefore 
does  not  consider  Sidbec's  lease  to  be 
comparable  long-term  commercial 
financing.  Lastly,  the  Department  has 
determined  that  the  use  of  a  risk 
premium  is  appropriate  and  legally 
correct  in  this  case  because  the 
Department  continues  to  operate  tmder 
its  existing  practice  rather  than  the  1997 
Proposed  Rules. 

Coaunent  15:  Respondent  SDI 
contends  that  the  Department  erred  in 
calculating  the  ad  valorem 
countervailing  duty  rate  by  using  an 
FOB  sales  value  as  the  denominator  in 
its  formula.  SDI  cites  the  GIA  (58  FR  at 
37237)  as  supporting  the  concept  of 
using  respondents'  sales  value  as 
recorded  in  their  financial  statements 
•nd  accounts  as  the  denominator  when 
calculating  the  ad  valor&m  subsidy  rate. 
SDI  notes  that,  in  contrast.  Commerce  in 
this  case  has  used  an  estimated  FOB 
CKtory  sales  value  for  domestic  sales, 
and  an  estimated  FOB  port  sales  value 
for  export  sales,  even  though  Sidbec- 
Dosco  (Ispat)  maintains  its  sales  records 
and  reports  sales  figures  in  its  financial 
statements  on  a  delivered  price  basis. 

Petitioners  did  not  comment  on  this 
argument 

Department's  Position:  The 
Department  acknowledges  that,  in  the 
GIA,  it  stated  that  it  would  be  "more 
appropriate  to  use  respondents'  sales 
value  as  recorded  in  their  financial 
statement  and  accounts  in  the 
denominator  when  calculating  the  ad 
valorem  subsidy  rate."  GIA,  58  FR  at 
37237.  However,  an  adjustment  (a  ratio 
of  invoice  value  of  exports  to  the  United 
States  to  the  FOB  value  of  exports  to  the 
United  States)  was  still  necessary  under 
the  CIA  methodology  to  ensure  that 
Customs  would  collect  the  correct 
amount  of  subsidy  based  on  an  FOB 
invoice  price  of  the  imported 
merchandise.  In  the  1997  Proposed 
Rules,  the  Department  noted  that  the 
methodology  discussed  in  the  GIA  had 
not  proven  useful,  because  so  few 
companies  had  the  data  in  the  form 
necessary  to  calculate  the  ratio.  While 
SDI  maintains  that  it  does  possess  the 
necessary  information,  it  is  also  true 
that,  so  long  as  the  estimates  used  to 
calculate  the  FOB  value  are  reasonable, 
there  should  be  no  net  effect  on  the 
calculated  margin.  The  Department 
verified  SDFs  estimated  freight 
calculations,  and  found  them  to  be 
reasonable.  See  SDI  Verification  Report. 
Therefore,  for  the  piurposes  of 
calculatiiig  a  final  margin,  we  have 
made  no  adjustments. 

Comment  1 6:  The  GOQ  supports  the 
Department's  preliminary  determination 
not  to  countervail  benefits  received 


through  the  Canadian  Steel  Trades  and 
Employment  Congress  (CSTEC).  but 
argues  that  the  Department  should 
acknowledge  that  benefits  under  the 
Sectoral  Partnerships  Initiative  (of 
which  CSTEC  is  a  part)  are  generally 
available  to  Canadian  industry,  and  that 
only  "additional  training"  qualifies  for 
government  funding  throu^  CSTEC. 
The  GOQ  also  notes  that  petitioners 
made  no  claim  in  their  subsidy 
submission  that  CSTEC  programs 
coDstitiited  a  subsidy  to  Canadian 
employers,  nor  did  they  request  that 
CSTEC  be  included  in  the  calculation  of 
a  Canadian  countervailing  duty  margin. 

Petitioners  did  not  comment  on  tms 
argument. 

Department's  Position:  At  verification 
of  the  response  of  the  Government  of 
Canada  and  CSTEC.  the  Department 
reviewed  documentation  supporting 
record  evidence  that  benefits  under  the 
Sectoral  Partnerships  Initiative,  of 
which  CSTEC  is  a  part,  are  not  dejure 
specific  to  the  Canadian  steel  industry, 
as  is  discussed  above  in  Part  IL  See 
Government  of  Canada  Verification 
Report,  page  4;  Canada  Steel  Trades 
and  Employment  Congress  Verification 
Report,  page  1.  See  also  GOC  July  2. 
1997  Supplemental  Questionnaire 
response,  exhibit  4  (Sectoral  Activities 
Update  Report;  Spring  1996,  which 
shows  that  over  50  separately  classified 
industrial  sectors  were  included  in  SPI). 
Additionally,  there  is  no  record 
evidence  suggesting  that  the 
administration  of  SPI  vis-a-vis  the  steel 
industry  would  lead  the  Department  to 
determine  that  SPI  is  de  facto  specific 
with  respect  to  the  steel  industry. 
Therefore,  benefits  received  under  this 
program  are  not  countervailable. 

&mment  1 7:  Respondent  GOQ  states 
that  in  the  Department's  preliminary 
determination  it  concluded  that  funding 
by  the  Societe  de  Developpement 
Industrie  1  du  Quebec  (SDIQ)  did  not. 
confer  a  coimtervailable  subsidy  during 
the  POL  Respondent  notes  that 
verification  confirmed  that  no  SDIQ 
benefits  were  received  by  steel  wire  rod 
producers  or  sellers  during  the  POI,  and 
that  SDIQ  monies  received  by  a  steel 
company  prior  to  the  POI  constituted  a 
de  minimis  portion  of  total  sales  value 
in  those  years.  Moreover,  the  GOQ 
argues  that  the  verified  record 
demonstrates  that  SDIQ  monies  received 
by  the  respondent  companies  could  not 
possibly  be  countervailed  in  that  the 
monies  were  not  specific  to  the  steel 
wire  rod  industry  because  SDIQ 
provided  benefits  to  over  1,100 
companies.  The  GOQ  contends  that 
while  there  were  many  users,  from  a 
wide  variety  of  industries,  no  steel 
producer  was  a  dominant  user,  and  steel 


did  not  receive  a  disproportionate  share. 
Therefore,  SDIQ  was  not  specific. 

The  petitioners  did  not  comment  on 
this  argument. 

Department's  Position:  We  agree  with 
the  GOQ  that  respondent  Ivaco  was  the 
only  steel  wire  rod  producer  to  receive 
any  benefits  from  SDIQ  during  the  AUL 
period.  As  we  explained  above  (see  Part 
m),  Ivaco  received  d^  minimis  benefits 
in  two  years  prior  to  the  POI,  and  we 
therefore  expensed  them  in  the  years  of 
receipt.  As  a  result,  we  did  not 
countervail  any  benefits  imder  this 
program. 

Qimment  18:  Respondent  SDI  states 
the  Department  did  not  correctly  sum  its 
depreciation  expense  that  it  used  to 
calculate  its  AlA..  SDI  notes  tliat  the 
Department's  AUL  calculation  only 
summed  nine  years  of  depreciation       "^ 
expense  as  opposed  to  ten  years,  and 
therefore,  the  Department  should  correct 
the  simuning  of  its  depreciation  expense 
in  its  final  deiermination. 

The  petitionera  did  not  comment  on 
this  argument. 

Department's  Position:  We  agree  with 
respondent  SDI.  In  the  preliminary 
determination,  the  Department 
incorrectly  calculated  SDI's 
depreciation  expense  that  it  used  to 
calculate  SDI's  AUL.  The  Department 
has  recalculated  SDI's  depreciation 
expense  by  summing  the  appropriate 
number  of  years  (i.e.,  ten).  "Hiis 
recalculation  has  changed  the  length  of 
the  AUL  period  (see  Memorandum  to 
the  File,  Final  Analysis  Memorandum 
in  the  Investigation  of  Steel  Wire  Rod 
from  Canada). 

Comment  19:  Respondent  GOQ  states 
that  petitioner  alleged  that  Sidbec's 
1982  financial  statements  indicated  that 
Sidbec  received  C$51.7  million 
contributed  surplus  from  the  GOQ  and 
the  GOC.  The  GOQ  notes  that  the 
Department  verified  that  this 
contributed  surplus  represents  funds 
provided  to  Sidbec  before  the  AUL 
period.  Therefore,  the  GOQ  maintains 
that  these  funds  are  not  relevant  to  the 
investigation. 

Petitioners  did  not  comment  on  this 
argument. 

Department's  Position:  We  agree  with 
respondent  GOQ.  Although  Sidbec's 
1980  consolidated  financial  statement 
indicated  that  Sidbec  did  receive  a 
C$51.7  million  contributed  surplus,  the 
Department  verified  that  Sidbec 
received  this  C$51.7  million  contributed 
surplus  from  1977  to  1979  [See  Sidbec 
Verification  Exhibit  S-4).  Consequently, 
these  funds  were  provided  outside  of 
the  Department's  calculated  AUL  period 
for  SDI. 

Comment  20:  Petitioners  state  that  a 
review  of  Sidbec's  1980  through  1982 
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financial  statements  indicates  that  the 
GOQ  provided  grants  to  Sidbec  in  1980 
and  1981.  Petitioners  state  that  the  1980 
financial  statement  described  these 
grants  as  "an  amount  that  the 
govenmient  has  consented  to  pay  to  the 
company  to  finance  specific  investment 
projects"  and  Sidbec  officials  stated  at 
verification  that  Sidbec  had  received 
these  amounts  (see  Sidbec's  Verification 
report).  Therefore,  petitioners  argue  that 
Sidbec  received  grants  bom  the  GOQ. 
Lastly,  petitioners  state  although  the 
regulatory  time  limit  for  alleging  new 
subsidies  has  passed,  if  the  Department 
does  not  include  these  subsidies  it  will 
reward  Sidbec's  refusal  to  provide  the 
Department  with  requested  information. 

'The  GOQ  states  tnat  the  amounts  of 
funding  are  not  grants,  but  are  payments 
for  equity  purchased  in  1979.  'The  GOQ 
argues  that  the  Department  verified  the 
funding  to  be  grants  provided  in  1980 
and  1981,  and  were  the  last  of  two 
installment  payments  on  equity  that  the 
GOQ  purchased  bom  Sidbec  in  1979. 
The  GOQ  notes  that  it  passed  legislation 
which  allowed  it  to  purchase  shares  of 
Sidbec  stock  in  1979,  that  legislation 
permitted  the  GOQ  to  pay  for  those 
shares  in  installments  over  three  yeara, 
and  Sidbec's  1980  balance  sheet 
confirms  that  the  shares  were  issued 
prior  to  1979.  Furthermore,  the  GOQ 
argues  that  the  date  of  issuance  of  the 
slures,  not  the  dates  on  which  the 
purchase  price  was  fully  paid, 
establishes  as  a  matter  of  law  the  date 
on  which  an  equity  infusion  is  made. 
The  GOQ  asserts  that  the  shares  were 
issued  in  1979. 

Additionally,  respondent  SDI  notes 
that  Sidbec's  financial  statements  for 
1980  and  1981  do  not  provide  a  basis  for 
countervailing  these  amounts. 
According  to  SDI,  states  that  there  is  no 
evidence  on  the  record  to  indicate  that 
Sidbec-Dosco,  Inc.  received  any  funding 
in  either  1980  or  1981. 

Lastly,  both  the  GOQ  and  SDI  state 
that  these  equity  infusions  were  outside 
of  the  Department's  calculated  AUL 
period. 

Department's  Position:  We  disagree 
with  petitioners.  At  verification  of 
Sidbec,  officials  informed  the 
Department  that  Sidbec  did  receive 
equity  infusions  bom  the  GOQ  fitjm 
1979  through  1981.  See  Sidbec 
Verification  Report,  dated  September 
17, 1997.  Therefore,  we  determine  that 
no  countervailable  benefits  were 
conferred  through  this  program. 

Comment  21 :  Respondent  GOQ  notes 
that  peQtionere  alleged  that  in  1987 
Sidbec-Dosco  received  a  grant  bom  the 
GOQ.  The  GOQ  states  that  the 
Department  verified  that  no  such 
program  existed  and  that  Sidbec-Dosco 


never  received  any  money  from  the 
GOQ  during  1987  or  any  other  year 
during  the  AUL. 

The  petidoners  did  not  comment  on 
this  argument 

Department's  Position:  We  agree  with 
respondent  GOQ.  At  verification,  we 
found  no  evidence  that  the  GOQ 
provided  a  grant  to  Si(&ec-Dosco,  Inc. 
in  1987.  Sidbec  underwent  a 
reorganization  in  1987  in  order  to 
consolidate  all  steel-related  assets  under 
Sidbec-Dosco.  Inc.,  and  ail  assets 
previously  belonging  to  Sidbec  had  been 
leased  to  Sidbec-Dosco,  Inc.  We 
discovered  that  this  transaction 
reflected  an  intzacomapany 
reorganization,  and  that  this 
arrangement  was  exclusively  between 
Sidbec  and  Sidbec-Dosco,  Inc.  and  was 
designed  to  eCEect  the  reoi^ganization. 
See  GOQ  and  Sidbec-Dosco  (Ispat) 
Verification  Reports,  dated  Sept  17, 
1997.  Therefore,  we  determine  that  no 
countervailable  benefits  were  conferred 
through  this  program. 

Comment  22:  Respondent  GOQ  states 
that  petitioners  alleged  that  in  1987 
Sidbec-Dosco,  Inc.  received  an  equity 
infusion  (i.e.,  a  debt-to-equity 
conversion)  from  either  the  GOQ  or  the 
GOC.  Respondent  ai^gues  that  the 
Department  concluded  in  its 
preliminary  determination  that  no 
countervailable  benefits  were  provided 
under  this  program.  The  GOQ  notes  that 
the  Department  verified  that  the  GOQ 
made  no  equity  infusions  into  Sidbec- 
Dosco.  Inc.  or  Sidbec  in  1987. 

The  petitioners  did  not  comment  on 
this  argument. 

Department's  Position:  We  agree  with 
respondent  GOQ.  At  verification,  we 
found  no  evidence  that  the  GOQ 
provided  an  equity  infusion  (i.e.,  a  debt- 
to-equity  conversion)  to  Sidbec-Dosco, 
Inc.  in  1987.  We  discovered  that  this 
transaction  reflected  an  intracompany 
reorganization.  See  GOQ  and  Sidbec- 
Dosco  (Ispat)  Verification  Reports,  dated 
Sept  17, 1997.  Therefore,  we  determine 
that  no  count«vailable  benefits  were 
conferred  through  this  program. 

Comment  23:  Respondent  GOQ 
asserts  that  the  Department  concluded 
in  its  preliminary  determination  that 
neither  Sidbec  nor  Sidbec-Dosco,  Inc. 
received  any  equity  infusions  in  1982. 
However,  the  Department  noted  that  it 
was  uncertain  as  to  whether  any  grants 
were  provided  to  either  of  these 
companies  in  1982.  The  GOQ  states  that 
the  record  now  shows  that  neither 
Sidbec  nor  Sidbec-Dosco,  Inc.  received 
any  countervailable  assistance  in  1982, 
whether  in  the  form  of  grants  or  equity. 

The  petitionera  did  not  comment  on 
this  argument 


Department's  Position;  We  agree  with 
the  GOQ.  At  verification,  we  found  no 
evidence  that  the  GOQ  provided  any 
form  of  governmental  assistance  to 
either  Sidbec  or  Sidbec-Dosco,  Inc.  in 
1982.  See  the  GOQ  and  Sidbec-Dosco 
(Ispat)  Verification  Reports,  dated  Sept 
17, 1997.  Therefore^we  determine  that 
no  countervailable  benefits  were 
conferred  through  this  program. 

Suspenaion  o/LfguidMon 

In  accordance  with  section 
705(cKl)(B)(i)  of  the  Act,  we  have 
calculated  individual  rates  for  each  of 
the  companies  imder  investigation. 

To  calculate  the  all  othera  rate,  we 
weight-average  all  individual  company 
rates  which  are  positive  by  each 
company's  exports  of  the  subject 
merchandise  to  the  United  Stataa.  In 
this  case,  because  Stelco  and  Iveco's 
rates  are  zero,  we  are  using  SDI's  rate  as 
the  All  Others  rate. 

In  accordance  mth  section  703(d)  of 
the  Act.  we  are  directiag  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  steel  wire  rod  from 
Canada,  except  those  of  Ivaco  and 
Stelco,  which  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  the  publication  of  this 
notice  in  the  Federal  Segiater,  and  to 
require  a  cash  deposit  or  bond  for  such 
entries  of  the  merchandise  in  the 
amounts  indicated  below.  Because  there 
is  no  estimated  net  subsidy  for  Ivaco 
and  Stelco,  they  are  exempt  bom  the 
suspension  of  liquidation.  This 
suspension  will  remain  in  e£kct  until 
further  notice. 


Ad  valorem 
rate  (percent) 

Sidbeo-Oosco  (lapat)  Inc. 

Iveoo,  Inc.  

Stelco,  Ina  ... 

All  Ottwrs 

8.96 
0 
0 
8.95 

/Tt:  Noti^cation 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  AD/CVD  Enforcement, 
Group  in,  Import  Administration. 

If  tne  TTC  oetermines  that  material 
injury,  or  threat  of  material  injury,  does 
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not  exist,  these  proceedings  wrill  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidadon  will  be 
refunded  or  canceled.  If,  however,  the 
rrC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order  directing  Customs  ofBcers  to 
assess  countervailing  Buties  on  steel 
wire  rod  firom  Canada. 

Return  or  Destruction  of  Propnetaxy 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determinati(Mi  is  published 
pursuant  to  section  70S(d)  of  the  Act 

Dated:  Octobor  14, 1997. 
Eohsrt  LaK— . 

Assistant  Secretaiyfor  Import 

Administration. 

(FR  Doc.  97-27986  Filed  10-21-97;  S:45  am] 


DEPARTMENT  OF  COMMERCE 
IntamaUonal  Trad*  Administratton 

(C-426-a23] 

Finai  Afflrmativ*  Countervaliing  Duty 
Datarminatlon:  SM  Wlr«  Rod  From 
Qormany 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  22, 1997. 
FO«  FURTHER  MFOMIATION  CONTACT: 
Cynthia  Thirumalai  or  Daniel  Lessard, 
OfBce  of  Antidumping/Countervailing 
Duty  Enforcement.  Group  1,  Office  1, 
Import  Administration,  U.S.  Department 
of  Commerce.  Room  1874, 14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-4087  or  482-1778. 
respectively. 

Rnal  DetenniiiatioB 

The  Department  determines  that 
countervailable  subsidies  are  being 
provided  to  Saarstahl  AG  ("Saarstahl") 
and  Ispat  Hamburger  Stahlwerke  GmbH 
("IHSW").  producers  and  exporters  of 
steel  wire  rod  from  Germany.  We  also 
determine  that  Walzdraht  Hochfeld 
GmbH  ( "WHG")  and  Brandenburger 
Elektrostahlwerke  GmbH  ("BES") 
received  de  minimis  subsidies. 


CMeHiatory 

Since  the  publication  of  the 
preliminary  affirmative  determination 
["Preliminary  Determination")  in  the 
Federal  Register.  62  FR  41945  (August 
4, 1997),  the  following  events  have 
occurred. 

Verification  of  the  responses  of  the 
Government  of  the  Federal  Republic  of 
Germany  ("GOG"),  the  Government  of 
the  Free  and  Hanseatic  City  of  Hamburg 
("GC»i"),  the  Government  of  Saarland 
("COS"),  the  European  Union  ("EU"), 
Saarstahl,  IHSW,  WHG,  and  BES  was 
conducted  betMreen  August  20  and 
September  5, 1997. 

Petitioners  and  respondents  filed  case 
and  rebuttal  briefii  on  September  19, 
1997,  and  September  23, 1997, 
respectively.  The  hearing  was  held  on 
September  24,  1997.  Per  the 
Department's  request,  post-hearing 
submissions  were  received  from  parties. 

Scope  of  iBvestigatioB 

The  products  covered  by  this 
investigation  are  certain  hot-rolled 
carlran  steel  and  alloy  steel  products,  in 
coils,  of  approximately  roimd  cross 
section,  between  5.00  mm  (0.20  inch) 
and  19.00  mm  (0.75  inch),  inclusive,  in 
solid  cross-sectional  diameter. 
Specifically  excluded  are  steel  products 
possessing  the  above  noted  physical 
characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  (e) 
free  machining  steel  that  contains  by 
weight  0.03  percent  or  more  of  lead, 
0.05  percent  or  more  of  bismuth,  0.08 
percent  or  more  of  sulfiir,  more  than  0.4 
percent  of  phosphorus,  more  than  0.05 
percent  of  selenium,  and/ or  more  than 
0.01  percent  of  tellurium;  or  (f)  concrete 
reinforcing  bars  and  rods. 

The  fallowing  products  are  also 
excluded  from  the  scope  of  diia 
investigation: 

Coiled  products  5.50  mm  or  less  in 
true  diameter  with  an  average  partial 
decarburization  per  coil  of  no  more  than 
70  microns  in  depth,  no  inclusions 
greater  than  20  microns,  containing  by 
weight  the  following:  carbon  greater 
than  or  equal  to  0.68  percent;  aluminum 
less  than  or  equal  to  0.005  percent; 
phosphorous  plus  sulfur  less  than  or 
equal  to  0.040  percent;  nmyimnm 
combined  copper,  nickel  and  chromium 
content  of  0.13  percent;  and  nitrogen 
less  than  or  equal  to  0.006  percent.  This 
product  is  commonly  refarred  to  as 
"Tire  Cord  Wire  Rod." 

Coiled  products  7.9  to  18  mm  in 
diameter,  with  a  partial  decarburization 
of  75  microns  or  less  in  depth  and 


seams  no  more  than  75  microns  in 
depth;  containing  0.48  to  0.73  percent 
carbon  by  weight.  This  product  is 
commonly  refiarred  to  as  "Valve  Spring 
Quality  Wire  Rod." 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3000,  7213.91.4500, 
7213.91.6000,  7213.99.0030, 
7213.99.0090,  7227.20.0000,  and 
7227.90.6050  of  the  HTSUS.  AlUiough 
the  HTSUS  subheedings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
this  investigation  is  dispositive. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  (the  "Act"). 

PetitioBen 

The  petition  in  this  investigation  was 
filed  by  Connecticut  Steel  Corp.,  Co- 
Steel  Raritan,  GS  Industries,  Inc.. 
Keystone  Steel  &  Wire  Co.,  North  Star 
Steel  Texas,  Inc.  and  Northwestern  Steel 
and  Wire  ("petitioners"),  six  U.S. 
producers  of  wire  rod. 

Subsidies  Valuation  Infonnatifla 

Period  of  Investigation:  The  period  for 
which  we  are  measuring  subsidies  (the 
"POI")  is  calendar  year  1996. 

Allocation  Period:  Since  benefits  from 
nonrecurring  subsidies  are  not  confined 
to  a  single  period  of  time,  the 
Department  must  determine  a 
reasonable  period  over  which  to  allocate 
such  benefits.  In  the  past,  the 
Department  has  relied  upon  information 
from  the  U.S.  Internal  Revenue  Service 
on  the  industry-specific  average  useful 
life  of  assets  to  determine  the  allocation 
period  for  nonreciuring  subsidies  (see 
General  Issues  Appendix  appended  to 
Final  Affirmative  Countenmiling  Duty 
Determination;  Certain  Steel  Products 
from  Austria.  58  FR  37217,  37226  Quly 
9, 1993)  ["CIA")).  However,  in  British 
Steel  pic.  V.  United  States,  879  F.  Supp. 
1254  (OT  1995)  ["British  Steer),  the 
U.S.  Court  of  International  Trade  (the 
"Court")  ruled  against  this  allocation 
methodology.  In  accordance  with  the 
Court's  remand  order,  the  Department 
calculated  a  company-specific 
allocation  period  for  nonrecurring 
subsidies  based  on  the  average  useful 
life  ("AUL")  of  renewable  physical 
assets.  This  remand  determination  was 
affirmed  by  the  Court  on  June  4, 1996. 
British  Steel.  929  F.  Supp.  426, 439  (OT 
1996). 

In  this  investigation,  the  Department 
has  followed  the  Court's  defcision  in 
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British  Steel.  Therefore,  for  the  purposes 
of  this  determination,  the  Department 
has  calculated  a  company-specific  AUL 
for  IHSW.  However,  we  did  not  rely  on 
Saarstahl  or  BES's  company-specific 
AULs  for  purposes  of  this  final 
determination  because  the  calculations 
were  significantiy  distorted  by  the  asset 
valuation  methodologies  employed  by 
the  companies  in  1989  and  1992, 
respectively.  This  issue  is  addressed 
with  respect  to  Saarstahl  inComiBeat 
11,  below. 

Based  on  information  provided  by 
IHSW  regarding  the  company's 
depreci^le  assets,  the  Department  has 
determined  that  the  appropriate 
allocation  period  for  DiSW  is  10  yean. 
With  respect  Saarstahl  and  BES,  we 
based  the  companies'  AUL  on  the 
depreciation  schedule  in  Germany  for 
Technical  Machinery  and  Equipment 
(i.e.,  11  years).  The  calculation  of  aa 
allocation  period  for  WHG  was 
unnecessary. 

Cfeditworthiness:  When  the 
Department  examines  whether  a 
company  is  creditworthy,  it  is 
essentially  attempting  to  determine  if 
the  company  in  question  could  obtain 
conunercial  financing  at  commonly 
available  interest  rates.  If  a  company 
receives  comparable  long-term  financing 
from  commercial  sources,  that  company 
will  normally  be  considered 
creditworthy.  In  the  absence  of 
comparable  commercial  borrowings,  the 
Department  examines  the  following 
CM:tors,  among  others,  to  deterauae 
whether  or  not  a  firm  is  creditworthy: 

1.  Current  and  past  indicators  of  a 
firm's  financial  health  calculated  fit>B 
that  firm's  financial  statements  and 
accounts. 

2.  The  firm's  recent  past  and  present 
ability  to  meet  its  costs  and  fixed 
financial  obligations  with  its  cash  flow. 

3.  Future  financial  prospects  of  the 
firm  including  market  studies,  econoauc 
forecasts,  and  pro|ects  or  loan 
appraisals. 

For  a  more  detailed  discussion  of  tke 
Department's  creditworthiness 
methodology,  see  e.g..  Final  Affirmative 
Countervailing  Duty  Deternunatkm: 
Certain  Steel  Products  from  France.  5% 
FR  37304  (July  9, 1993)  or  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  the  Vaited  Kingdom.  58  V9. 37393 
(July  9, 1993). 

Petitioners  have  allied  that  SaacstaU 
was  uncreditworthy  in  1999  and 
between  1993  and  1996.  They  further 
allege  that  HSW  and  IHSW  woe 
unamditworthy  in  1984  and  1994, 
reu>ectively. 

Because  neither  company  received 
long-term  financing  in  the  relevant 


years,  we  examined  odier  factors  to 
determine  die  firms'  creditworthiness. 
In  making  our  determinations,  we 
examined  Saarstahl's  and  IHSW's 
current,  quick,  and  interest/debt 
coverage  ratios  in  addition  to  their  net 
profit/loss  for  the  three  preceding  years. 
Both  Saarstahl  and  IHSW  experienced 
operating  losses  in  those  years  (except 
1968  for  Saarstahl),  CAd  the  financial 
ratios  demonstrate  that  both  companies 
were  in  poor  financial  health.  The 
cunent  ratio  (current  assets  divided  by 
current  liabilities)  measures  the  margin 
of  safety  available  to  cover  any  drop  in 
the  value  of  current  assets,  while  the 
quick  ratio  (ciurent  assets  excluding 
inventory  and  prepaids  divided  by 
curreitt  liabilities)  shows  the  company's 
ability  to  pay  its  short-term  liabilities. 
For  bodi  companies,  these  ratios  were 
very  small,  demonstrating  the 
compsnJBB'  difficulty  in  meeting  their 
short-term  liabilities  and  interest 
expenses.  Furthermore,  the  interest/debt 
coverage  ratios  (net  income  plus  interest 
expense  plus  taxes  divided  by  interest 
e}q>en8e)  highlighted  the  firms'  inability 
to  meet  existing  interest  obligations.  We 
determine  that  Saarstahl  was 
uncreditworthy  in  1969  and  QiSW  was 
uncreditworthy  in  1994. 

Because  Saarstahl  did  not  receive  any 
countervailable  benefits  in  the  form  of 
loans,  loan  guarantees,  or  nonrecuniog 
grants  from  the  GOG  or  the  COS 
following  its  1993  bankruptcy,  we  do 
not  reach  the  question  of  Saarstahl's 
creditworthiness  for  this  period. 
Moreover,  because  IHSW's  allocation 
period  is  ten  yeers,  we  are  not 
examining  subsidies  received  prior  to 
1987.  Therefore,  we  do  not  need  to 
analyze  HSWs  creditworthinese  for  that 
period. 

Discount  Rates:  Information  on  the 
record  indicates  that  German  banks  set 
interest  rates  for  long-term,^ed  rate 
conunercial  loans  in  reference  to  the 
yield  earned  on  government  bonds  to 
which  they  normally  add  a  raaigia,  or 
spi>ead,  depending  upon  the  borrower's 
creditworthiness.  Because  Saarstahl, 
IHSW,  and  BES  did  not  provide 
company-specific  discount  rates,  we 
used  the  German  government  bond  rate 
plus  a  spread  of  1.75  and  1.5  percent  as 
the  discount  rate  for  Saarstahl  in  1989 
and  BiSW  in  1994.  respectively.  This 
Bate  represents  the  hig^bast  long-term 
interest  rate  which  we  could  locate.  As 
the  discount  rate  for  BES  in  1994,  we 
used  the  German  government  bond  rate 
plus  a  spread  of  1.15  percent  [i.e.,  the 
average  of  the  spread  between  0.8  and 
1.5)  because  BES  was  not  found  to  be 
uncreditworthy.  We  added  a  risk 
premium,  as  described  in  section 
355.44(bX6)(DXiv)  of  the  Countarvailing 


Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comment.  54  FR 
23366,  23374  (May  31, 1989)  ["Proposed 
R^ulations"),  to  establish  the 
uncreditworthy  discount  rate  for 
Saarstahl  in  1989  and  IHSW  in  1994. 

Privatization:  In  the  GIA.  we  applied 
a  new  methodology  with  respect  to  the 
treatment  of  subsidies  recestived  prior 
to  the  sale  of  a  company  (privatization) 
or  the  spinning-off  of  a  productive  uniL 

Under  this  methodology,  we  estimate  ^ 
the  portion  of  the  purchase  price 
attributeble  to  prior  subsidies.  We 
compute  this  by  first  dividing  the 
privatized  company's  subsidies  by  the 
company's  net  worth  for  each  year 
during  the  period  beginning  with  the 
earliest  point  at  which  nonrecurring 
sidisidies  would  be  attributable  to  £e 
POI  (i.e.,  in  this  case  1986  for  Saarstahl 
and  1987  for  IHSW)  and  ending  one 
year  prior  to  the  {wivatization. 

For  Saaratahl.  we  modified  this 
methodology  pursuant  to  the  Remand 
Determination:  Certain  Hot  Rolled  Lead 
and  Bismuth  Carbon  Steel  Products 
from  Germany,  p.  4-5  (October  12, 
1993).  Specifically,  we  calculated  the 
ratios  in  question  by  including  in  the 
calculation  the  assistance  that  Saarstahl 
received  prior  to  (xivatization  in  the 
year  the  assistance  was  received.  We  did 
so  even  though  we  do  not  consider  this 
prior  assistance,  at  the  time  it  was 
received,  to  be  nonrecurring  in  nature 
and,  thus,  allocable  over  time.  We 
followed  a  similar  approach  with 
respect  to  assistance  received  by  IHSW 
in  1993. 

We  then  take  the  simple  average  of 
the  ratios  of  subsidies  to'net  worth.  This 
simple  average  of  the  ratios  serves  as  a 
reasonable  surrogate  for  the  percent  that 
subsidies  constitute  of  the  overall  value 
of  the  company.  Next,  we  multiply  the 
average  ratio  by  the  purchase  price  to 
derive  the  portion  of  the  purchase  price 
attributeble  to  repayment  of  prior 
subsidies.  Finally,  we  reduce  the  benefit 
streams  of  the  prier  subsidies  by  the 
ratio  of  the  repayment  amount  to  the  net 
present  value  of  all  remaining  benefits 
at  the  time  of  privatization. 

With  respect  to  spin-offs,  consistent 
with  the  Department's  position 
regarding  privatization,  we  analyze  the 
spin-off  of  productive  units  to  assess 
what  portion  of  the  sale  price  of  the 
productive  unit  caa  be  attributeble  to 
the  repajrment  of  prior  subsidies.  To 
perform  this  calculation,  we  first 
determine  the  amount  of  the  seller's 
subsidies  that  the  spun-off  productive 
imit  could  potentially  take  with  it  To 
calculate  this  amount,  we  divide  the 
value  of  the  assets  of  the  spiu-off  imit 
by  the  value  of  the  assets  of  the 
company  selling  the  unit  We  then 
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apply  this  ntio  to  the  net  present  value 
of  the  seller's  remaining  subsidies.  We 
next  estimate  the  portion  of  the 
purchase  price  going  towards  repayment 
of  prior  subsidies  in  accordance  with 
the  privatization  methodology  outlined 
above. 

in  the  current  investigation,  we  are 
analyzing:  (1)  the  privatization  of 
Saarstahl  in  1989  and  subsequent  spin- 
off in  1994  and  (2)  the  privatization  of 
IHSW  in  1994.  For  BES  we  find  it 
unnecessary  to  conduct  a  spin-off 
calculation  because  its  potentially 
countervailable  subsidies  were  received 
after  BES  was  spun  off. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires  and  the  information 
reviewed  at  verification,  we  determine 
the  following: 

L  Prograini  Determined  to  Be 
CouatenrailaUe ' 

A.Saontahl 

1.  Forgiveness  of  Saarstahl's  Debt  in 
1989 

During  the  period  1978  to  1989. 
Saarstahl  and  its  predecessor  companies 
received  massive  amounts  of  assistance 
from  the  GOS  and  GOG.  Repayment  of 
these  funds  eventually  became 
contingent  upon  Saarstahl  returning  to 
profitability  and  earning  a  profit  above 
and  beyond  the  losses  accumulated  after 
1978.  This  contingent  repayment 
obligation  was  known  as  a 
Ruckzahiungaverpflichtunfl  ("RZV"). 

In  1989.  the  COS  reached  an 
agreement  with  Usinor-Sacilor  to 
combine  Saarstahl  with  AD  der 
Dillinger  Huttenwerke  ("Dillinger") 
under  a  holding  company,  DHS- 
Dillinger  Hutte  Saarstahl  AG  ("DHS**). 
Pursuant  to  the  combination  agreement 
and  as  a  condition  for  sale,  in  1989  the 
GOG  and  GOS  entered  into  a  debt 
forgiveness  contract 
(Entschuldungsvertrag,  or  "EV")  which 
^bctively  foi^^rre  all  the  outstanding 
repayment  oUigations  owed  by 
Saarstahl  to  the  two  Governments  (i.e., 
a  total  of  DM  3.945  billion  in  debt  was 
foi]given).  The  EV  specified,  however, 
that  if  Saarstahl  went  bankrupt,  the 
GOG  and  GOS  claims  cotild  be  revived, 
but  their  claims  would  be  sutmrdinated 
to  those  of  all  other  creditors. 

After  several  years  of  unprofitable 
operation.  Saarstahl  filed  for  bankruptcy 
in  1993  under  the  German  Bankruptcy 
Regulations  (Konkursordnung).  In  1994, 
the  GOS  bought  Saarstahl  back  from 
Usinor  Sacilor  for  DM  1.  At  the  time  of 
its  bankruptcy,  Saarstahl's  liabilities 
exceeded  its  assets  by  a  Cactor  of  four, 
not  including  its  liabilities  to  the  GOG 
and  COS.  Both  Governments  filed 


claims  against  the  Saarstahl  bankruptcy 
estate  based  on  the  RZV  debt  that  was 
conditionally  forgiven  in  1989.  These 
EV-related  claims  were  rejected  by  the 
bankruptcy  trustee  as  invalid  in  1995  on 
the  grounds  that  they  were  so 
subordinated  that  the  GOG  and  GOS 
would  never  be  repaid.  The  GOG  and 
GOS  chose  not  to  appeal  the  rejection  of 
their  bankruptcy  claims,  on  the  grounds 
that  the  subordination  of  their  claims 
made  the  likelihood  of  recovery  very 
small,  and  not  worth  the  high  cost  of 
litigating  the  matter. 

In  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Hot  Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  Germany. 
58  FR  6233,  6234  Qanuary  27,  1993) 
["Lead  and  Bismuth")  and  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Germany,  58  FR  37315  (July  9. 
1993)  ("Certain  StaeT').  we  found  that 
Saarstahl's  RZVs  and  similar  related 
debt  were  forgiven  by  the  1989  EV,  thus 
confaning  a  countervailable  benefit  on 
Saarstahl  as  of  1989.  Respondents  have 
argued  that  the  attempt  to  revive  the 
RZVs  by  the  GOG  and  GOS  disqualifies 
the  signing  of  the  1989  EV  as  the 
countervailable  event.  However,  as 
noted  above,  the  EV-related  bankruptcy 
claims  of  the  GOG  and  GOS  were 
rejected  as  invalid  by  the  bankruptcy 
trustee.  Thus,  the  1993  bankruptcy 
proceeding  left  completely  undisturbed 
the  provisions  of  the  1989  EV 
agreement.  Respondents  further  argue 
that  the  RZVs  were  worthless  at  the  time 
of  the  EV.  However,  this  argument  was 
rejected  in  Lead  and  Bismuth  at  6237. 
Certain  Steel  at  37323  and  the  attendant 
litigation  (sec  Saarstahl  AG  v.  United 
States,  967  F.  Supp.  1311  (CIT  1997). 
and  British  Steel  ph  v.  United  States. 
936  F.  Supp.  1053. 1069-70  (CTT  1996). 

Therefore,  \fe  determine  that  the  debt 
forgiveness  constitutes  a  financial 
contribution  in  1989  within  the 
meaning  of  section  771(5)  of  the  Act.  It 
is  a  direct  transfer  of  funds  from  the 
GOG  and  GOS  providing  a  benefit  in  the 
amount  of  the  debt  forgiveness,  DM 
3.945  billion.  Because  it  was  a  one  time 
event,  we  consider  it  to  be  a 
nonrecurring  grant  Additionally,  we 
analyzed  whether  the  debt  forgiveness 
provided  to  Saarstahl  was  specific  "in 
law  or  in  fact,"  within  the  meaning  of 
section  771(5A)  of  the  Act.  Consistent 
with  Lead  and  Bismuth  at  6233  and 
Certain  Steel  at  37315.  we  find  that  the 
debt  forgiveness  provided  to  Saarstahl 
was  limited  to  a  specific  enterprise  or 
industry  because  it  was  provided  to  one 
company. 

To  calculate  the  countervailable 
subsidy,  we  used  our  stendard  declining 


balance  grant  methodology.  The  amount 
of  the  subsidy  allocated  to  the  POI  wras 
adjusted  in  accordance  with  our 
privatization  methodology  (described 
above)  to  reflect  the  privatization  of 
Saarstahl  in  1989  and  the  spin-off  of 
Saarstahl  from  DHS  1994.  We  then 
divided  the  portion  of  the  benefit 
attributable  to  the  POI  by  the  total  sales 
of  Saarstahl  during  the  same  period.  On 
this  basis,  we  determine  the 
countervailable  sulwidy  for  this  program 
to  be  16.62  percent  ad  valorem  for 
Saarstahl. 

2.  Assurance  of  Liquidity  Provided  to 
Private  Banks  by  the  GOS 

Toward  the  end  of  1985,  the  GOS 
presented  a  long-term  restructuring  plan 
for  Saarstahl  to  Saarstahl's  creditors  and 
requested  that  they  forgive  loans  in  the 
amount  of  DM  350  million.  In  a 
February  20, 1986  letter  from  the  banks 
to  the  COS,  the  banks  agreed  to  forgive 
DM  217.33  million  of  debt  owed  to  them 
by  Saarstahl  (DM  216.82  of  which  was 
forgiven  in  1989).  if  the  GOG  and  GOS 
fulfilled  certain  prerequisites.  Two  of 
the  prerequisites  were  that  the 
Governments  forgive  all  debt  owed  to 
them  by  Saarstahl  and  that  the  GOS 
secure  the  future  liquidity  of  Saarstahl. 
In  an  April  4, 1986  letter  from  the 
Governor  of  Saarland  responding  to  the 
banks,  the  GOS  agreed  to  fotgive  all 
debts  owed  to  it  by  Saarstahl  and  to 
secure  the  liquidity  of  Saarstahl  as  it 
had  in  the  past 

We  determine  that  in  assuring  the 
fut\ire  liquidity  of  Saarstahl  the  GOS 
provided  a  financial  contribution  to 
Saarstahl.  Specifically,  this  assiuance 
granted  a  "potential  direct  transfer  of 
ninds"  within  the  meaning  of  section 
771(5).  By  assuring  the  future  liquidity 
of  Saarstahl,  the  GOS  effectively 
guaranteed  that  Saarstahl  would  have 
the  funds  to  satisfy  its  future 
obligations,  which  included  the 
outstanding  debt  owed  to  the  banks. 
This  assurance  was  consistent  with  the 
GOS's  long  history  of  supporting 
Saarstahl.  We  also  determine  that  the 
assurance  was  provided  to  a  specific 
enterprise  or  industry,  Saarstahl. 

While  the  GOS's  assurance  of  future 
liquidity  resembled  a  loan  guarantee,  it 
differed  in  certain  important  aspects 
from  loan  guarantees  typically 
examined  by  the  Departinent.  First,  the 
GOS  did  not  promise  to  take 
responsibility  for  payment  of  the  debt 
owed  to  the  banks  if  Saarstahl  failed  to 
perform.  Rather,  the  GOS  reached  an 
agreement  with  the  private  banks 
whereby  the  GOS  would  maintain 
Saarstahl's  liquidity  (i.e..  Saarstahl's 
ability  to  service  its  outstanding  debts). 
Additionally,  other  characteristics  of  a 
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typical  loan  guarantee  viduch  potentially 
confer  a  benefit  were  not  manifiasted  in 
the  liquidity  assurance  [e.g..  lower 
borrowing  costs  in  the  form  of  fees  and/ 
or  reduced  interest  rates).  Because  there 
is  no  information  on  the  record  of  this 
investigation  indicating  that  the 
liquidity  assurance  resulted  in  more 
favorable  terms  on  the  remaining  loans, 
we  do  not  find  additional 
countervailable  benefits  conferred  by 
this  assiirance.  Rather,  the  consequence 
of  the  assiirance  was  that  Saarstahl 
received  partial  debt  forgiveness  frt>m 
the  banks.  Because  of  this,  we  are  not 
using  our  normal  methodology  with 
respect  to  loan  guarantees.  Instead,  we 
are  calculating  the  benefit  conferred  by 
the  liquidity  assurance  as  the  amount  of 
debt  forgiven.  (We  note  however,  that 
the  assurance  of  future  liquidity  could 
have  led  to  a  finding  of  additional 
cotintervailable  benefits,  if  it  had 
resulted  in  lowering  Saarstahl's 
borrowing  costs  on  the  unforgiven 
portion  of  the  company's  debt) 

To  calculate  the  countervailable 
subsidy,  we  followed  the  methodology 
described  in  the  Forgiveness  of 
Saarstahl's  Debt  in  1989  section,  above. 
We  then  divided  the  portion  of  the 
benefit  attributable  to  the  POI  by  die 
total  sales  of  Saarstahl  dtiring  the  same 
period.  On  this  basis,  we  determine  the 
countervailable  subsidy  for  this  program 
to  be  0.91  percent  ad  mlorem  for 
Saarstahl. 

3.  ECSC  Redeployment  Aid  Under 
Article  56(2){b) 

Under  Article  56(2)(b)  of  the 
European  Coal  and  Steel  Community 
("ECSC")  Treaty,  persons  employed  in 
the  iron,  steel,  and  coal  industries  who 
lose  their  jobs  may  receive  assistance  for 
social  adjustment  This  assistance  is 
provided  to  woriiers  affiscted  by 
restructuring  measiues.  particularly 
workers  withdrawing  from  the  labor 
mari^et  into  early  retirement  and 
workers  forced  into  unemployment  The 
ECSC  disburses  assistance  under  this 
program  on  the  condition  that  the 
affected  country  make  an  equivalent 
contribution.  Payments  were  made  to 
Saarstahl,  on  behalf  of  its  workers, 
under  Article  56(2)(b). 

Since  the  ECSC  portion  of  payments 
undm  this  program  comes  from  the 
operational  budget,  which  is  funded  by 
levies  on  the  companies,  we  determine 
that  this  portion  (i.e.,  50  percent  of  the 
amount  received)  is  not  countervailable. 
However,  with  respect  to  the  portion 
fimded  by  the  GOG.  we  must  decide 
whether  the  government  payments  have 
relieved  Saantahl  of  an  obligation  it 
would  otherwise  have. 


In  Gennany,  benefits  for  workers  who 
retire  or  are  laid  off  are  stU>ject  to 
negotiations  between  labor  and 
management.  Those  negotiations  result 
in  a  social  plan  for  each  company. 
Following  the  policy  explained  in  the 
Prepension  Programs  section  of  the  GIA 
at  37257.  we  have  determined  that 
Saarstahl  and  its  workers  were  aware 
when  they  n^otiated  their  social  plans 
that  the  German  government  would  pay 
a  portion  of  the  costs.  Therefore,  unless 
it  can  be  specifically  documented  that 
benefits  under  this  program  did  not 
lower  a  company's  social  plan 
obligations,  we  have  determined  that 
one  half  of  the  amount  paid  by  the 
government  constitutes  a 
countervailable  subsidy. 

We  consider  the  benefits  provided 
under  this  program  to  be  recurring 
because  a  company  can  expect  to 
receive  the  benefits  on  an  ongoing  basis. 
Therefore,  we  limited  our  analysis  to 
funds  received  in  the  POI,  1996.  In  the 
case  of  Saarstahl,  funds  received  by  the 
company  during  the  POI  relate  to  five 
social  plans,  the  last  of  which  relates  to 
Saarstahl's  1993  bankruptcy.  We 
verified  that  this  bankrupted  social  plan 
provides  the  maximum  allowable 
benefits  to  workers  under  German 
bankruptcy  law;  therefore,  we  determine 
that  the  knowledge  of  ECSC  56(2Kb) 
benefits  did  not  affiact  the  company's 
social  plan  obligations.  ConsequenUy, 
GOG  payments  that  relate  to  this  social 
plan  are  not  countervailable.  For  the 
payments  made  pursuant  to  the  pre- 
bankruptcy  social  plans,  we  first 
calculated  the  GOG  portion  of  assistance 
by  taking  50  percent  of  the  funds 
received  by  Saarstahl  in  1996.  As  noted 
above,  half  of  this  amount  is 
countervailable.  We  divided  this 
amount  by  Saarstahl's  total  sales  during 
the  POI.  On  this  basis,  we  determine  the 
net  subsidy  to  Saarstahl  for  this  program 
to  be  0.14  percent  ad  valorem. 

B.  IHSW 

1994  IHSW  IM>t  Forgiveness 

In  1984,  Hamburgische  Landesbank 
Girozentrale  ("HLB"),  a  bank  wholly 
owned  by  the  GOH,  provided  HSW  with 
a  line  of  credit  in  the  amount  of  DM  130 
million.  The  line  of  credit  was  granted 
for  a  period  of  one  year  and  was 
renewed  every  year  until  1994.  Pursuant 
to  a  Kreditauftrag  between  the  GOH  and 
HLB.  in  the  event  that  HSW  felled  to 
service  this  debt,  the  GOH  was  obligated 
to  compensate  the  HLB  for  60  percent  of 
the  credit  line  (i.e.,  DM  78  million).  In 
1992  and  1993,  HSW  suffered 
significant  losses,  and  the  HLB  refused 
to  extend  the  credit  line.  At  that  point, 
the  GOH  assiuned  responsibility  for  the 


total  amount  loaned  to  HSW  under  the 
line  of  credit  ptirsuant  to  an  agreement    . 
between  the  GOH  and  HLB  that 
extended  the  Kreditauftrag.  At  the 
beginning  of  1994,  the  line  of  credit 
totaled  approximately  DM  174  million 
(see  Comment  12  below). 

In  1994.  HSW  was  sold  to  Venuda 
Investinents  B.V.  ("Venuda").  IHSW's 
parent  company.  At  the  time  of 
privatization,  the  line  of  credit  totaled 
DM  154  million.  Under  the  terms  of  the 
sale,  Venuda  paid  DM  10  million  for 
HSW.  With  respect  to  the  line  of  credit. 
DM  154  million  of  the  total  was  sold  to 
Venuda  for  approximately  DM  60 
million  according  to  a  formula  based  on 
the  net  current  asset  value  of  HSW  in 
1994  (i.e..  the  difference  between 
cturent  assets  and  liabilities  (less  the 
debt  owed  to  HLB)).  Althcmgh  the  sale 
of  HSW  was  structured  to  have  two 
components,  the  sale  of  shares  for  DM  " 
10  million  and  the  sale  of  debt  for 
approximately  DM  60  million,  we  have 
treated  this  as  a  single  transaction  and 
we  consider  the  payments  made  by 
Venuda  to  represent  the  price  paid  for 
HSW  [see  Comment  13  below). 

Based  on  our  view  of  the  sale  of  HSW, 
i.e.,  that  the  proceeds  from  both  the 
share  and  de^t  purchase  comprise  the 
sale  price,  we  determine  that  in  the  year 
that  HSW  was  sold  the  DM  154  million 
owed  by  HSW  imder  the  line  of  credit 
was  fbigiven.  This  debt  forgiveness 
constitutes  a  financial  contribution  in 
the  form  of  a  direct  transfer  of  funds 
bom  the  GOH  providing  a  benefit  in  the 
amount  of  DM  154  million  in  1994. 
While  the  Department  will  not  consider 
a  loan  provided  by  a  government-owned 
bank  to  be  a  loan  provided  by  the 
government,  per  se.  the  actions  taken  by 
the  GOH  during  the  period  1984 
through  1994  regarding  the  provision  of 
the  credit  line  clearly  demonstrate  that 
although  the  debt  was  owed  to  HLB, 
HLB  was  acting  on  behalf  of  die  GOH 
in  this  instance  [see  Comment  16 
below).  Moreover,  we  analjrzed  whether 
the  program  is  specific  "in  law  or  in 
feet,"  within  the  meaning  of  section 
771(5HA)  of  the  Act  Since  the  debt 
forgiveness  was  only  provided  to  one 
company,  we  determine  that  it  is 
limited  to  a  specific  enterprise. 

To  calculate  the  countervailable 
subsidy,  we  used  our  standard  grant 
methodology.  The  amount  of  the 
subsidy  allocated  to  the  POI  was 
adjusted  in  accordance  with  our 
privatization  methodology  (described 
above)  to  reflect  the  privatization  of 
IHSW  in  1994.  We  then  divided  the 
portion  of  the  benefit  attributable  to  the 
POI  by  the  total  sales  of  IHSW  during 
the  same  period.  On  this  basis,  we 
determine  the  countervailable  subsidy 
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for  this  program  to  be  5.61  percent  ad 
vaJonm  for  IHSW. 


iBeNel 


A.  IHSW 

Provisiofi  of  Land  Lease 

According  to  section  771(5)(E)  of  the 
Act.  the  adequacy  of  remuneration  with 
respect  to  a  gOTerament't  provision  of  a 
good  or  service  "*   *   *  shall  be 
determined  in  relation  to  prevailing 
market  conditions  for  the  good  or 
service  being  provided  or  the  goods 
being  purchased  in  the  country  which  is 
subject  to  the  investigation  or  review. 
Prevailing  marlESt  conditions  include 
price,  quality,  availability, 
naarkatability,  trMisportation.  and  other 
conditions  oiF  ptuckase  or  sale." 
Particular  problens  can  arise  in 
applying  this  standard  when  the 
govemment  is  the  sole  supplier  of  the 
good  or  service  in  the  cotmtiy  <«  within 
the  area  where  the  respondent  is 
located.  In  these  situations,  there  may 
be  no  alternative  aiarket  prices  available 
in  the  country  (e.^.,  private  prices, 
competitively-bid  prices,  import  prices. 
ot  other  types  of  market  reference 
prices).  Hence,  it  becomes  necessary  to 
examine  other  options  for  determining 
whether  the  good  has  been  provided  for 
less  than  adequate  remimention.  This 
considention  of  other  options  in  no  way 
indicates  a  departure  from  our 
preference  for  relying  on  maikst 
conditions  in  the  relevant  country, 
specifically  market  prices,  whan 
determining  whether  a  good  or  service 
is  being  provided  at  a  price  which 
reflects  adequate  remuneration. 

With  respect  to  the  leasing  of  land, 
some  of  the  options  may  be  ta  examine 
whether  the  government  has  covered  its 
coats,  whether  it  has  earned  a 
reasonable  rate  of  return  in  setting  its 
rates  and  whether  it  applied  marl^t 
principles  in  determining  its  prices,  in 
the  instant  case,  we  have  found  no 
alternative  market  reference  prices  to 
use  in  detomining  whether  the 
govemment  has  leased  the  land  for  less 
than  adequate  remuneration.  As  such, 
we  have  examined  whether  the 
government's  price  was  determined 
according  to  the  same  market  fectors 
that  a  private  lessor  would  use  in 
determining  whether  to  lease  land  to  a 
company. 

Pursuant  to  a  1986  lease  agreement 
between  HSW  and  the  GOH,  IHSW 
leases  land  located  in  the  port  of 
Hamburg  from  the  GOH.  The  GOH  owns 
approximately  one-third  of  the 
commercial  and  industrial  land  in  the 
port  area  and  leases  that  land  under 
approximately  450  different  lease 


agreements.  The  GOH  lease  rates  in  the 
port  area  are  established  by  the  GOH 
Finance  Deputation,  an  administrative 
authority  established  by  the  City 
Parliament  of  Hamburg  consisting  of 
govemment  officials  and  civic  members. 
Tha  Finance  Deputation  sets  the  lease  ' 
rates  according  to  such  factors  as:  (1) 
market  value  of  property,  (2)  potential 
for  use  and  fecilities  available  in 
specific  areas,  (3)  r«itals  for  comparable 
areas  being  used,  and  (4)  terms  and 
conditions  being  paid  in  other  Northern 
ports. 

The  GOH  uses  a  stuidard  lease  for  all 
enterprises  in  the  port  area.  The  lease 
has  four  rats  categories  which  are  based 
on  the  location  of  the  property  and  other 
attributes  (e.g.,  taod-locked,  direct  water 
access,  railway  access).  Thus,  IHSW's 
lease  contains  the  same  trams  as  all 
other  similar  lease  agreements  signed 
with  enteiprises  m  the  port  area. 

We  verified  that  there  are  a  very  large 
number  ot  enterprises  currently  leasing 
land  in  the  port  from  the  GOH.  These 
enterprises  cover  a  wide  variety  of 
industries,  such  as  ccmtainer  storage  and 
shipping,  oil  tanks  and  refineries, 
shipyards,  car  importers,  and  coffee  and 
grain  mills  and  storage  fecilities.  There 
are  no  special  provisions  made  for 
diffnent  industries. 

Because  IHSW  pays  a  standard  rate 
charged  by  the  GCM  to  all  enterprises 
leasing  land  similar  to  IHSW's  snd 
because  these  prices  are  set  in  reference 
to  market  conditions,  we  determine  that 
IHSW's  lease  rate  is  not  countervailable. 

Adeqtiacy  of  remuneration  is  a  new 
statutory  provision  which  replaced 
"preferentiality"  as  the  standard  for 
determining  whether  the  government's 
provision  of  a  good  or  service 
constitutes  a  countervailable  subsidy. 
The  Department  has  had  no  experience 
administering  section  771(5)(E)  and 
Congress  has  provided  no  guidance  as  to 
how  the  Depcfftment  should  interpret 
this  provision.  This  case  and  the  other 
concurrent  wire  rod  cases,  mark  the  first 
instances  in  which  we  are  applying  the 
new  standard.  We  anticipate  that  our 
policy  in  this  area  will  continue  to  be 
refined  as  we  address  similar  issues  in 
the  foture.  , 

B.BES 

FRG  Backing  of  THA  Loan  Guarantees 

The  German  Democratic  Republic 
("GDR")  created  the  Treuhandanstalt 
("THA")  via  the  Trusteeship  Act  of  June 
17. 1990.  THA  became  the  owner  and 
administrator  of  Sll  non^private  GDR 
enterprises.  THA's  long-term  goal  was  to 
privatize  these  enterprises.  Following 
the  monetary  union  of  the  Federal 
Republic  of  Germany  ("FRG")  and  tha 


GDR  on  July  1. 1990.  THA  issued  a 
global  loan  gtiarantee  to  ensure  the 
liquidity  of  GDR  enterprises.  THA 
guarantees  were  available  to  all  GDR 
enterprises  in  need  of  them  and  were 
backed  up  by  the  FRG's  commitment  to 
fund  THA's  activities,  pursuant  to 
Article  17  of  the  Treaty  Between  the 
Federal  Republic  of  Germany  and  the 
German  Democratic  Republic 
Establishing  a  Monetary,  Economic  and 
Social  Union  efibctive  July  1 ,  1990. 

Since  THA  had  no  independent 
sources  of  funds  and  the  GDR  economy 
was  in  disarray,  the  THA  loan 
guarantees  standing  alone  would  have 
been  worthless  and.  as  such,  would  not 
have  motivated  private  banks  to  lend  to 
GDR  enterprises.  Rath«,  it  was  the 
seccmdary  backing  of  the  guarantees  by 
the  FRG  that  led  private  banks  to  lend 
to  GDR  enterprises.  It  follows  that  any 
financial  benefit  to  GDR  enterprises  in 
the  form  of  guaranteed  loans  flowed 
from  the  provision  of  the  FRG 
guarantee. 

BES's  predecessor,  Stahl-  und 
Walzwerk  Brandenburg  ("SWB")  took 
out  three  THA-guaranteed  loans  before 
unification  and  one  sh(»tly  after 
unification.  A  littie  over  a  year  after 
unification,  THA  assimied  SWB's 
guwanteed  loans. 

Prior  to  German  Unification  on 
October  3, 1990.  the  GDR  was 
recognized  by  the  United  States  as  a 
sovereign  country — separate  frt>m  tha 
FRG.  Therefore,  any  provision  of 
assistaiu»  by  the  FRG  to  former  GDR 
enterprises  is  transnaticmal  assistance — 
assistance  not  provided  by  the 
govenunent  having  jurisdiction  over  the 
enterprises.  The  preamble  to  the 
Proposed  Regulations  summarizes  our 
practice  with  respect  to  transnational 
assistance: 

Occasionally,  the  Department  has 
encountered  programs  which  are  funded 
through  foreign  aid,  either  on  a  bilateral  or  , 
multilateral  basis.  In  such  instances,  the. 
Department  (and  Treasury  before  it)  has 
determined  such  programs  to  be 
noncountervaiiable,  to  the  extent  that  funds 
for  the  program  are  not  provided  by  tlM 
govenunent  of  the  country  in  quesMon. 

Section  355.44(oKl)  of  the  Proposed 
Regulations  elaborates  on  tha  above: 

[A|  countervailable  benefit  does  not  exist 
to  the  extent  the  Secretary  determines  that 
funding  for  a  benefit  is  provided  by  a 
govemment  other  than  the  govenunent  of  the 
country  in  which  tiie  merchandise  is 
produced  or  from  which  the  merchandise  is 
exported^  or  by  on  international  lending  or 
development  institution. 

Based  on  the  foregoing,  we  find  that 
the  secondary  backing  by  the  FRG  of 
THA  loan  guarantees  on  borrowings 
prior  to  Unification  is  transnational 
assistance  and,  therefore,  not 
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countervailable.  Moreover,  when  THA 
assimied  the  debt  it  was  merely 
fulfilling  the  obligations  it  had  taken  on 
as  guarantor  prior  to  Unification.  Since 
the  guarantees  upon  which  THA  acted 
were  non-countervailable  in  nature,  the 
subsequent  debt  assumption  did  not 
give  rise  to  a  countervailable  benefit. 
As  noted  above,  SWB  took  one  loan 
imder  the  THA  global  guarantee  after 
Unification.  However,  even  if  we  were 
to  treat  the  entire  amount  of  the  loan 
principal  as  a  grant,  the  amount  of  the 
benefit  would  be  expensed  in  the  year 
of  receipt,  which  was  prior  to  the  POI. 
Since  there  is  no  benefit  allocable  to  the 
POI,  we  have  not  analyzed  whether  FRG 
backing  of  THA  loan  guarantees  post- 
Unification  gives  rise  to  a 
countervailable  subsidy. 

m.  Programs  Determined  to  Be  Not 
Used 

Based  on  the  information  provided  in 
the  responses  and  the  results  of 
verification,  we  determine  that  the 
following  programs  were  not  used: 

A-  Saarstahl 

Saarstahl's  Bankruptcy  Social  Plan 

In  1993.  Saarstahl  negotiated  a  new 
social  plan  in  accordance  with  German 
bankruptcy  law.  This  new  plan 
provided  two  and  one-half  months 
salary  to  laid-off  workers,  the  maximum 
allowable  benefit  under  bankruptcy  law. 
To  ensure  that  laid-ofT  workers  did  not 
have  to  wait  for  the  bankmptcy 
proceeding  to  be  setUed  before  receiving 
their  money,  the  COS  purchased  the 
workers'  claims  against  Saarstahl,  paid 
off  the  workers  and  then  filed  a  claim 
under  its  own  name  against  Saarstahl  in 
the  bankruptcy  proceeding.  The  claim 
filed  by  the  GOS  was  in  the  same 
amount  as  a  claim  filed  direcUy  by  the 
workers  would  have  been  and  was 
accepted  by  the  bankruptcy  court  in  its 
full  amount.  Therefore,  the  potential 
liability  against  Saarstahl  in  respect  of 
social  plan  benefits  was  unchanged  by 
virtue  of  the  GOS  filing  the  claim 
instead  of  the  workera.  Since  the  action 
by  the  GOS  in  pre-paying  the 
bankruptcy  social  plan  benefits  did  not 
alter  Saarstahl's  potential  liabilities 
under  bankruptcy,  the  GOS  has  not 
assimied  a  legal  obligation  of  Saarstahl. 
As  a  result,  COS  payments  to  workers 
under  Saarstahl's  bankruptcy  social 
plan  do  not  confer  a  countervailable 
benefit 

B.  IHSW 

1984  Equity  Infusion 

In  1984.  HSW  emerged  bowa 
bankruptcy  proceedings  and  was  taken 
over  by  a  limited  partnership  called 


Protei  Produktionsbeteiligungen  GmbH 
&  Co.  KG  ("Protei").  The  vast  majority 
of  the  equity  Protei  invested  in  the  new 
HSW  was  provided  via  a  DM  20  million 
loan  by  HLB.  This  1^4  20  million 
financing  was  provided  to  HLB  by  the 
GOH.  HSW  used  this  capital  to  purchase 
the  assets  and  business  of  Old  HSW 
from  its  receiver. 

According  to  the  terms  of  the  contract 
which  provided  these  funds,  repayment 
became  due  from  the  profits  of  Protei 
which,  in  turn,  were  derived  from 
HSW's  profits.  The  contract  also 
provided  that  Protei  could  not  liquidate 
HSW  without  the  approval  of  HLB,  and 
HLB  reserved  rights  regarding  the 
appointment  of  management  and 
members  of  the  supervisory  committee. 
Between  1987  and  1988.  DM  2.8  million 
in  "principal"  payments  and  DM  2-7 
million  in  "interest"  were  paid  by  HSW. 
leaving  an  unpaid  balance  of  DM  17.2 
million. 

We  have  determined  that  the  I^  20 
million  "loan"  to  Protei  should  be 
treated  as  equity  received  in  1984  in 
light  of  the  terms  of  the  financing. 
Although  the  money  was  given  in  the 
form  of  a  loan  to  Protei,  the 
circumstances  of  the  loan  indicate  that 
the  funds  were  more  in  the-^nature  of 
e^ty. 

r  int.  as  noted  above,  payments  on  the 
loan  were  contiijgent  on  HSW  being 
profitable:  so,  if  the  company  never 
became  profitable,  there  was  no 
obligation  for  the  loan  to  be  repaid. 
Second,  under  the  terms  of  the  loan, 
Protei  relinquished  pro  rata  its  share  of 
profits  bom  HSW  based  on  the  ratio 
between  the  DM  20  million  loan  and  the 
total  share  capital  of  HSW.  Hence, 
HLB's  share  of  any  future  profits 
generated  by  HSW  would  be  calculated 
as  if  the  loan  were  paid-in  capital. 
Third,  although  the  loan  was  made  to 
Protei,  the  particular  structure  of  the 
partnership  suggests  that  Protei  served 
as  a  mechanism  for  the  GOH  to  invest 
in  HSW.  Fourth,  as  noted  above,  the 
lender.  HLB.  imposed  numerous 
conditions  on  Protei  which  served  to 
insert  HLB  into  important  ownership/ 
management  decisions  affecting  HSW. 
Finally,  when  this  loan  was  examined 
by  the  Commission  of  the  European 
Communities  (the  "Commission")  to 
determine  whether  it  constituted  state 
aid,  the  Commission  determined  that 
the  loan  should  be  considered  as  risk 
capital.  Among  the  data  developed  by 
the  Commission  was  a  statement  by  Uie 
GOG  that  the  GOH  "was  exposed  to 
financial  risk  fully  comparable  to  the 
risk  a  shareholder  injecting  risk  capital 
has  to  bear  without  becoming  owner  of 
the  company."  (The  Commission's 
decision  is  printed  in  the  Official 


Journal  of  the  European  Communitiet, 
No  L  78,  Vol  39,  March  28. 1996.  at  pp. 
31  S.)  While  the  Commission's 
characterization  of  this  loan  as  equity  is 
not  dispositive,  their  reasoning  in  this 
instance  is  consistent  with  our  analgia. 

Given  our  determination  that  the  DM 
20  million  financing  in  1984  should  be 
treated  as  aquity  and  in  light  of  HSW's 
AUL  of  10  years,  this  1984  equity 
infiision  would  not  give  rise  to  benefits 
in  the  POI  even  if  the  infuslbn  were  a  '' 
countervailable  subsidy.  Therefore,  wa 
are  treating  this  equity  as  well  as  two 
other  programs  as  "not  used': 
1.  1984  Steel  Investment  Allowartce 

(kant 
2. 1 984  Federal  Wrdstryfor  Research 

and  Technology  (BMFT)  Grant 

We  have  determined  that  subsidies 
received  by  IHSW  under  the  following 
programs  were  also  not  used  because 
they  were  repaid  prior  to  the  POI: 

3.  Structural  Improvement  Assistance 
Gmnt 

4.  Loan  Guarantee  to  HSW 

a  BBS 

Special  Depreciation 

The  special  depreciation  program 
described  in  Section  4  of  the  Assisted 
Areas  Act  is  the  current  manifestation  of 
a  1990  GDR  directive  that  allowed 
investors  to  claim  special  depreciation 
at  an  accelerated  rate.  This  program  was 
implemented  in  tandem  with  the 
Investment  Allowance  Act  by  the  GDR 
to  provide  investment  incentives  to  help 
enterprises  in  the  former  GDR  (New 
States)  transition  into  a  market-based 
economy.  After  Unification,  FRG 
lawmakers  included  an  amended 
special  depreciation  provision,  along 
with  the  Investment  Allowance  Act,  in 
the  June  24, 1991  Tax  Modification  Law 
(StAendG  1991).  A  1996  FRG  law 
forbids  the  special  depreciation 
provision  from  being  extended  beyond 
the  end  of  1998. 

The  GOG  has  claimed  that  this 
program  is  not  countervailable  because 
it  is  a  "green  light  subsidy."  We  have 
not  determined  whether,  in  fact,  this 
program  meets  the  green  light  criteria 
within  the  meaning  of  section 
771(5BXC),  of  the  Act.  because  any 
benefit  would  arise  at  the  time  of  filing 
a  tax  return.  Because  BES  did  not  file  a 
tax  return  during  the  POI.  we  are 
treating  this  pn^ram  as  not  used. 

IV.  Other  BES  Programs  Examined 

BES  received  assistance  under  two 
other  programs  for  which  the  GOG  has 
requested  green  light  treatment:  (1) 
Investment  Grants  Under  the  Regional 
Economies  Act  and  (2)  Investment 
Allowance  Act  Grants.  BES  received 
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grants  under  thase  programs  in  the  years 
1994  through  1996.  Ho%vever,  regardless 
of  wheth  w  we  found  the  program  to  be 
countervallable,  the  combined  net 
subsidy  to  BES  does  not  rise  above  the 
de  minimis  level.  Accordingly,  we  do 
not  consider  it  necessary  to  address  the 
issue  of  whether  these  programs  are 
non-actionable  as  regional  green  light 
subsidies. 

laluestod  Partjr  CoMuaBBti 

SaantahJ 

Comment  1 :  Effect  of  Bankruptcy  on 
Soantahl's  1989  Debt  Forgiveness: 
Saarstahl  argues  that  because  the  GOG 
and  the  GOS  filed  claims  against  it  in 
the  German  bankruptcy  court  with 
respect  to  the  RZVs,  the  1989  debt 
forgiveness  should  be  disregarded. 
Specifically,  Saarstahl  contends  that  the 
GOG  and  GOS  did  not  forego  revenue 
due  to  them  under  the  RZVs  in  1989, 
because  the  debts  were  revived  in  1993. 
Moreover,  when  the  bankruptcy  rlnimn 
were  rejected  from  1993  through  1996, 
Saarstahl's  debt  was  forgiven  under  the 
non-specific  German  bankruptcy  law 
and  not  under  a  specific  relief  action 
take  by  the  Governments.  Saarstahl 
claims  that  the  Department  may  not 
disregard  the  revival  of  the 
Governments'  rights  to  repayment  just 
because  the  claim  was  later  rejected  by 
the  bankruptcy  trustee*. 

Petitioners  state  that  the  bankruptcy 
was  an  irrelevant  subsequent  event  that 
does  not  affect  the  benefit  stream  from 
the  countervailable  1989  forgiveness. 
Petitionen  argue  that  the  RZVs  were  not 
eliminated  or  restructured  by  the 
bankruptcy  proceeding  because  the 
claims  themselves  were  invalid.  The 
revival  contingency  contained  in  the  EV 
with  respect  to  bankruptcy,  according  to 
petitioners,  wras  structured  in  such  a 
way  as  to  make  it  meaningless.  Because 
the  claims  were  to  be  subordinated 
below  all  others,  the  EV  made  it 
impossible  to  collect  on  the  RZVs.  Thus, 
the  EV  efiectively  forgave  the  RZVs  in 
1989  because  the  revival  contingency 
was  structured  not  to  be  a  real 
contingency  at  alL 

Department's  Position;  We  have 
continued  to  treat  Saarstahl's  RZVs  and 
similar  government  debt  as  having  been 
forgiven  by  the  1989  EV.  We  believe  that 
the  information  in  this  case  clearly 
supports  this  position.  First,  in  its 
questionnaire  response  of  June  30, 1997, 
Saarstahl  states  that  if  bankruptcy  is 
initiated  on  grounds  of  insolvency,  then 
subordinated  claims  do  not  have  any 
asset  value  and,  thus,  cannot  be 
considered  a  valid  bankruptcy  claim. 
Hence,  as  noted  by  petitioners,  the 
revival  contingency  contained  in  the  EV 


was  structiued  in  such  a  way  as  to  make 
its  possible  application  meaningless. 

»9cond,  Usinor  Sadlor  required  that 
the  RZVs  be  forgiven  by  the  GOG  and 
GOS  prior  to  the  combination  of 
Saarstahl  and  Dillinger.  This  clear     ■ 
precondition  to  the  combination  of  the 
two  companies,  which  was  accepted 
and  fulfilled  by  the  two  Governments, 
demonstrates  that  from  a  commercial 
actor's  pospective,  the  RVZs  were  a  real 
liability.  Moreover,  the  fact  that  Usinor 
Sacilor  accepted  the  EV  as  the  legal 
instrument  by  which  Saustahl's  RZV 
debt  %vas  forgiven  demonstrates  the 
validity  of  the  debt  forgiveness  element 
of  the  EV  from  a  commercial 
pospective.  Finally,  information 
obtained  at  verification  indicates  that 
the  GOG  realized,  prior  to  the  filing  of 
its  claims,  that  the  bankruptcy 
proceeding  would  not  resuh  in  the 
reinstatement  of  the  RZV  d^it 
obligation.  Indeed,  the  GOG  actions 
appeared  to  be  largely  perfunctory  in 
nature  reflecting  other  concerns,  none  of 
which  included  the  realistic  expectation 
that  the  claims  would  be  recognized  by 
the  bankruptcy  court  (see  GOG 
verification  report  at  page  12). 
Therefore,  we  conclude  that  the  debt 
obligations  contained  in  the  R2^s  were 
relieved  in  1989  and  that  the 
bankruptcy  proceedings  had  no 
meaningful  impact  on  the  1989  debt 
forgiveness  agreement 

Comment  2:  The  Nature  and  Timing 
of  Saarstahl's  Subsidies:  Saarstahl  states 
that  the  Department  erred  by  not 
allocating  any  portion  of  the  assistance 
received  by  Saarstahl  to  the  company's 
production  in  the  years  1978  to  1988. 
Saarstahl  asserts  that  the  government 
assistance  was  a  subsidy  when  it  was 
first  received  because  it  did  not  comport 
with  commercial  considerations.  In 
Saarstahl's  view,  the  Department  cannot 
delay  the  countervailable  event  until 
1989  (when  the  debt  foigiveness  was 
agreed  to),  but  rather  must  countervail 
the  subsidies  when  they  were  first 
received. 

Petitioners  note  that  the  Department 
has  rejected  most  of  these  allocati<m 
arguments  in  the  past,  with  the  approval 
of  the  err.  Petitioners  argue  that  the 
Department  should  use  the  same 
analysis  of  the  1989  EV  debt  forgiveness 
as  reflected  in  Lead  and  Bismutb. 
Certain  Steel,  and  the  Preliminary 
Determination.  For  petitioners,  a 
contingent  liability  is  difiierent  from  the 
benefits  allocated  or  capped  by  the 
Department's  grant  allocation  formula. 
The  recipient  is  able  to  use  the  full 
value  of  the  subsidy  upon  receipt,  but 
must  repay  all  or  part  of  the  payment  if 
the  contingency  occurs.  Because  of  this 
repayment  obligation,  the  face  valuQ  of 


the  contingent  obligation  is  only  treated 
as  a  beneMwhen  forgiven,  as  occurred 
in  1969. 

Department's  Position:  We  verified 
that  prior  to  1989  Saarstahl  did  have  a 
financial  obligation  to  repay  the  RZVs. 
If  the  Department  had  examined 
Saarstahl's  RZVs  prior  to  1989.  it  would 
have  countervailed  them  as  contingent 
liabilities  and  calculated  the  benefit  by 
treating  the  outstanding  face  amount  as 
an  interest-free  loan.  This  is  consistent 
with  the  Department's  long-standing . 
policy  with  respect  to  contingent 
liabilities  {see  e.g..  Certain  Steel  from 
Sweden,  58  FR  37385,  37388  (July  9, 
1993)).  Upon  the  forgiveness  of  such 
contingent  liabilities,  it  is  the 
Department's  policy  to  treat  the  amount 
forgiven  as  a  grant  in  the  year  of 
forgiveness  (see  e.g..  Certain  Steel  ftom 
Sweden  at  37392).  We  are  not  persuaded 
by  Saarstahl  that  we  should  not  apply 
our  traditional  methodology  to  the  facts 
of  this  case. 

Comment  3:  RZVs  as  Equity:  Saarstahl 
claims  that  the  Department's  decision  to 
treat  the  1989  forgiveness  as  tbe 
countervailable  event  rather  than  the     * 
receipt  of  the  funds  in  1978-1988  is 
inconsistent  with  the  Department's 
treatment  in  this  case  of  government 
assistance  made  to  the  owners  of  HSW. 
Saarstahl  states  that  in  the  preliminary 
determination  the  Department  treated  a 
DM  20  million  government  loan  to  HSW 
as  equity  received  in  1984.  Saarstahl 
quotes  the  IDepartment  as  saying,  "if  the 
company  never  became  profitable,  there 
was  no  obligation  for  the  loan  to  be 
repaid."  (Preliminary  Determination  at 
41950).  Saarstahl  states  that  the  same 
situation  is  true  for  the  monies  received 
by  Saarstahl:  the  economic  effect  of  the 
RZVs  was  no  different  than  equity. 
Saarstahl  argues  that  the  subsidies 
should  be  treated  as  equity  capital 
because  they  served  to  oEbet  massive 
losses  that  threatened  the  company's 
solvency.  For  Saarstahl.  the  equity 
capital  nature  of  the  assistance  is  even 
more  clear  in  light  of  the  fact  that  the 
GOG  and  GOS  held  a  majority  interest 
in  Saarstahl  during  some  of  the  time 
when  the  RZVs  were  in  effiect.  Saaratahl 
asks  that  the  Department  treat  the 
contingently  repayable  loans  given  to 
both  Saarstahl  and  HSW  in  tho  same 
manner. 

Petitioners  state  that  the  methodology 
used  for  IHSW's  DM  20  million  capital 
replacing  loan  is  not  an  appropriate 
comparison  to  Saaratahl's  situation. 
Petitioners  argue  that  the  forgiveness  of 
the  credit  line  in  1994  is  a  more 
appropriate  comparison.  While  the 
credit  line  was  first  granted  in  1984. 
petitioners  note  that  the  Department  did 
not  treat  the  principal  as  a  benefit  until 
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the  loan  was  forgiven  in  1994.  Based  on 
this  comparison,  petitionos  find  a 
consistent  treatment  of  the  two 
companies.  Petitioners  counter  the 
RZVs-as-equity  argument  by  referring  to 
the  hybrid  instruments  analysis  from 
the  GIA.  Petitionas  note  that  the  hytnid 
instruments  analysis'  first  test  defines 
an  instrument  as  debt  if  a  repayment 
obligation  exists  when  the  payment  is 
provided.  Thus  for  petitioners,  because 
tbe  RZVs  had  a  repayment  obligation 
they  cannot  be  treated  as  equity. 

Department's  Position:  Toe  terms  of 
the  assistance  given  to  bodi  IHSW  and 
Saarstahl  differ.  Of  particular  note  are 
the  managerial  and  ownership  rights 
conferred  upon  IHSW  at  the  time  the 
financing  was  provided.  The  terms  of 
the  RZVs  did  not  confer  similar  rights 
to  the  GOS  or  GOG.  While  the  GOS  and 
GOG  did  become  Saarstahl's  majority 
shareholder  in  1986,  this  was  after  an 
overwhelming  majority  of  assistance 
had  been  disbursed  and  after  all 
dispensation  agreements  had  been  put 
in  place.  While  it  is  true  that  repayment 
in  both  agreements  was  contingimt  upon 
profitability,  this  contingency  alone  is 
not  enough  to  transform  a  debt 
instrument  to  equity.  As  noted  above  in 
the  program  description,  the  repaymoit 
contingency  for  IHSW  was  just  one  of 
many  terms  that  lead  us  to  determine 
the  assistance  was  equity. 

Coaunent  4:  Forgiveness  of 
Saarstahl's  Debt  l^  Ae  Private  Banks; 
Saarstahl  contends  that  the  Department 
should  treat  the  private  bank  loan 
forgiveness  as  non-countervailable. 
Saarstahl  notes  that  for  assistance  to 
constitute  a  countervailable  subsidy  it 
must  be  provided,  directiy  or  indirectly, 
by  a  government  or  other  public  entity. 
According  to  Saarstahl,  when  the 
private  banks  forgave  debt  owed  to  them 
by  Saarstahl  the  banks  acted  in  their 
own  economic  self-interests  and  their 
actions  cannot  be  attributed  to  the  GOG 
and  GOS. 

Saarstahl  notes  that  one  of  the  lead 
negotiatore  on  b^ialf  of  the  banks 
confirmed  at  verification  that  the 
decision  to  forgive  a  portion  of  their 
loans  to  SVK  was  based  entirely  upon 
commercial  considerations.  The  bank 
representative  stated  that  the  statement 
made  by  the  GOS  regarding  the 
assurance  of  SVK's  hiture  liquidity  had 
no  effect  upon  the  banks'  decision  to 
forgive  the  debt. 

Saarstahl  adds  that  if  the  Department 
were  to  treat  the  private  bank  loan 
forgiveness  as  a  countervailable  subsidy, 
the  economic  benefit  accrued  to  SVK  in 
1986,  not  1989.  Saarstahl  claims  that 
while  the  bank  loans  were  not  legally 
forgiven  until  1989,  the  banks  treated 
the  loans  as  if  they  were  forgiven  on 


January  1, 1986,  as  evidenced  by  the  fact 
that  tfaisy  did  not  require  SVK  to  make 
any  principal  or  interest  payments  with 
respect  to  the  portion  of  debt  being 
fortrv^a  after  that  date. 

i'etitioners  argue  that  the  evidence 
demonstrates  tlut  &e  assxirance  of 
liqmdity  played  a  crucial  role  widi 
respect  to  the  debt  forgiveness  by  the 
private  banks.  Petitioners  note  that  in 
the  banks'  February  20, 1986  letter  to 
the  GOS.  the  banks  clewly  set  forth  as 
a  (werequisite  for  their  debt  forgiveness 
that  the  GOS  secure  the  liquidity  of 
Saarstahl.  Petitioners  state  that  in  its 
April  4, 1986  response  to  that  letter,  the 
COS  stated  that  it  would,  as  in  the  past, 
secure  the  tiquidity  of  SaarstahL 
Petitionen  further  note  that  the 
Department  has  already  determined  that 
the  banks  acted  on  the  GOS's  assurance 
of  liquidity  and  that  this  determination 
was  sustained  by  the  dT. 

Department's  Position:  We  agree  with 
petitioners.  The  exchange  of  letters 
between  the  GOS  and  the  banks 
demonstrates  that  the  banks  agraed  to 
forgive  a  portion  of  SVK's  (Saarstahl's 
predecessor)  debt  only  on  the  condition 
that  the  GOS  guarantee  the  liquidity  of 
the  company.  In  fact,  the  banks  refacred 
to  the  Uquidity  assurance  as  a 
"prerequisite"  for  their  action.  While 
the  baxiks  may  have  been  acting  in  their 
own  economic  self-interests  when  they 
forgave  the  debt,  the  GOS's  liquidity 
gumantee  was  a  factor  that  made  the 
d^  fmrgiveness  more  commercially 
reasonable  because  the  banks  were 
assured  that  the  GOS  would  maintoin 
SVK's  ability  to  service  its  remaining 
debts.  Thus,  the  liquidity  assurance 
provided  the  incentive  necessary  to 
ensure  the  banks'  debt  forgiveness. 

With  respect  to  the  statements  made 
by  one  of  the  banks'  negotiators  at 
verification,  we  have  weighed  the 
negotiator's  claims  against  the  written 
correspondence  exchanged  between  the 
banks  and  the  GOS.  We  have  accorded 
greater  weight  to  the  «vritten 
correspondence  because  it  was 
contemporaneous  with  the  events  in 
question  and  reflects  the  position  of  all 
of  the  lenden  as  opposed  to  the  views 
of  a  single  official  from  a  single  bank. 

Lastly,  although  SVK  was  not 
required  to  make  principal  or  interest 
payments  with  respect  to  the  portion  of 
debt  forgiven  after  January  1986,  the 
loans  were  still  recognized  by  the 
company  as  liabilities  until  they  were 
forgiven  in  1989.  In  accordance  with  the 
D^>artment'8  standard  practice  for 
calculating  the  benefit  from  debt 
forgiveness,  the  benefit  does  not  accrue 
to  the  company  until  the  debt  is  actually 
forgiven.  While  Saarstahl  may  have 
enjoyed  a  benefit  from  not  paying 


interest  and  principal  as  of  1966,  the 
banks'  decision  not  to  collect  interest 
and  principal  during  that  period 
represented  a  moratorium  on  debt 
payments  until  tbe  forgiveness  occurred 
in  1989. 

Comment  5:  Effect  of  Saarstahl 
Privutixation;  Saarstahl  states  that 
Congress  revised  the  definition  of 
subsidy,  bringing  countervailing  duty 
law  in  accordance  with  the  Uruguay 
Round,  to  say  that  a  subsidy  would  only 
exist  if  a  financial  contribution  is  given 
to  a  person  and  diat  person  thereby 
receives  a  countervailable  benefit  With 
respect  to  this  definition,  Saarstahl 
argues  that  neither  it  nor  its  parent 
company,  DHS,  received  any 
coimtervaildsle  benefit  from  the  aid 
given  to  SVK  (Saarstahl's  predecessor 
company).  Saarstahl  notes  that  the 
government  assistance  to  SVK  was 
provided  prior  to  privatixatioB  and  that 
the  bu]ren  of  SVK  made  a  fair  market 
payment  in  an  arm's  length  transactimi. 
Saaratahl  further  argues  that  the  price 
paid  for  SVK  constituted  adequate 
remuneration  and,  thus,  did  not  result 
in  a  subsidy  being  received.  Hence 
Saaratahl  concludes,  assistance  received 
by  SVK  prior  to  privatization  should  not 
be  countervailed  Mrith  respect  to 
Saarstahl. 

Petitionera  cite  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Saarstahl  AG  v.  United  States,  (78 
F.ad  1539, 1544  (Fed.  Cir.  1996))  to 
counter  respondent's  argument 
Petitionera  claim  that  the  issue  is 
whether  the  subsidies  paid  to  Saaratahl 
survived  the  privatization  and  that  the 
Department's  decision  in  its  preliminary 
determination,  that  the  subsidies  did 
siirrive  the  privatization,  is  in 
accordance  with  the  deference  given  to 
the  Department  by  the  courts  in  such 
mattera. 

Department's  Position:  Section 
771(5XF)  of  the  Act  makes  clear  that  the 
sale  of  a  company  at  arm's  length  does 
not  automatically  extinguish  prior 
subsidies.  As  we  steted  in  the  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Pasta  from  Italy 
Pasta  61  FR  30287,  30289  (June  14. 
1996),  the  methodology  applied  by  the 
Department  in  Certain  Steel  is 
consistent  with  the  new  law.  In  this 
investigation  we  have  applied  this 
methodology  to  the  sale  of  Saarstahl  to 
DHS  and  to  the  sale  of  Saaratahl  to  the 
GOS. 

Comment  6:  Treatment  of  1989 
Repayment  Amount;  Petitionera  aigue 
that  because  the  GOS  repurchased 
Saaratahl  in  1994,  the  repayment  of 
subsidies  that  occurred  in  1989  with  the 
privatization  should  be  reversed. 
Petitionera  argue  that  the  Department 
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should  add  the  subsidy  repayment  back 
to  Saantahl's  total  benefit.  Petitioners 
cite  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from  the 
United  Kingdom.  61  FR  20238  (May  6. 
1996)  ["UK Lead  and  Bismuth  ")  to 
support  their  argument.  Petitioners 
claim  that  in  that  case,  the  Department 
decided  to  aggregate  the  benefits  of  a 
company  and  its  previously  spun-off 
subsidiary  when  the  two  were  reunited. 
Petitioners  state  that  the  Department 
should  follow  the  same  methodology 
here  because  the  GOS's  purchase  of 
Saarstahl  in  1994  placed  the  company 
in  the  same  position  it  occupied  prior  to 
the  1989  privatization.  Petitioners  fear 
that  if  the  Department  does  not 
aggregate  the  sutwidies.  it  will  establish 
a  precedent  whereby  governments  can 
eliminate  subsidies  by  privatizing  an 
entity  and  then  reacquiring  it  and,  thus, 
avoid  the  application  of  the 
countervailing  duty  statute. 

Saarstahl  aigues  that  the  GOS's 
purchase  of  it  in  1994  did  not  reverse 
the  1989  privatization  and 
corresponding  subsidy  tepayuient 
When  Saarstahl  was  privatized  in  1989, 
the  COS  received  stock  in  Saarstahl's 
holding  company,  DHS.  The  COS  still 
holds  stock  in  EHiS  and.  thus,  it  has 
retained  the  repayment  received  in  the 
privatization  transaction. 

Department's  Position:  Petitionen' 
citing  of  UK  Lead  and  Bismuth  w 
misplaced.  With  reapect  to  the  "spin- 
off" and  "spin-in"  issues  in  UK  Lead 
and  Bismuth,  the  Department  faced  an 
issue  of  allocation  of  prior  subaidiea 
between  business  entities,  not  the 
repayment  of  prior  subsidies  to  a 
government.  In  UK  Lead  and  Bismuth. 
a  subsidiary  of  one  company  vvas  spun 
off,  taking  a  portion  of  the  benefit  of 
subsidies  with  it  There  is  no  repayment 
of  subsidies  under  our  methodology  in 
such  a  transaction,  but  rather  an 
allocation  of  the  benefit  hom  prior 
subsidies  between  a  productive  unit  and 
a  corporate  entity.  When  the  productive 
unit  was  retuiited  with  the  parent 
company,  the  formeriy  apportioned 
subsidies  were  reunited  as  well.  The 
privatization  and  corresponding 
repayment  to  the  COS  with  respect  to 
Saarstahl  does  not  involve  an  issue  of 
allocation.  When  the  COS  privatized 
Saarstahl  in  1989  it  receivmi  stock  in 
ms,  which  represents  partial 
repayment  and.  therefore, 
extinguishment  of  prior  subsidies.  Thus, 
we  are  not  adding  back  the  amount 
considered  to  be  repaid  in  1989. 

Comment  7:  Creaitworthineas  of 
Soarstahl  in  1969;  Saarstahl  argues  that 
the  Department  should  consider 
financial  information  pertaining  to  1989 
when  evaluating  the  cteditwrorthinaas  of 


the  firm  in  that  3rear.  Specifically, 
Saarstahl  is  interested  in  the 
Department  taking  into  account  the 
effects  of  privatization  on  its  financial 
health  and  its  increase  in  net  worth. 

Petitioners  state  that  a  creditworthy 
analysis  does  consider  a  company's 
future  prospects,  but  only  in  the  form  of 
market  studies,  country  and  industry 
economic  forecasts,  and  project  and 
loan  appraisals  prepared  prior  to  the 
loan  agreement.  The  information 
present  with  respect  to  the  privatization 
of  Saarstahl  is  not  sufficient  for  either 
the  E)epartment.  or  a  commercial  lender, 
to  determine  a  company's 
creditworthiness. 

Department's  Position:  While  a 
company's  futiire  financial  prospects 
can  be  a  bctor  in  a  creditworthiness 
determination,  we  do  not  have  on 
record  any  market  studies,  country  or 
industry  economic  forecasts  or  any 
other  information  regarding  the 
company's  prospects  after  privatization. 
Altlu>ugh  we  do  have  an  excerpt  bma 
an  asset  appraisal,  the  purpoee  of  this 
appraisal  was  to  value  the  assets  of 
IMUinger  and  Saarstahl  prior  to  their 
combination.  The  appraisal  does  not 
meaningfully  address  the  future 
financial  prospects  of  either  Saarstahl  or 
DHS. 

Furthermore,  the  mere  fact  that  the 
net  worth  of  the  company  rose  afler 
privatization  does  not  make  the 
company  creditworthy.  Standing  alone 
it  does  not  provide  sufficient  evidence 
that  Saarstahl  was  creditworthy, 
especially  in  light  of  the  comptany's 
poor  economic  performance  in  previous 
years. 

Comment  8:  hfkudmum  Spread  on 
Commercial  Financing:  Saarstahl  argues 
that  the  Department  should  use  a  spread 
of  1.75  percentage  points  above  the 
yield  on  government  bonds  as  opposed 
to  a  spread  of  two  to  construct  the 
uncreditworthy  discount  rate.  The  1.75 
point  spread  is  based  on  the 
Department's  convosation  with  a 
German  private  bank  official,  as 
outlined  in  the  Department's  COS 
vOTification  report. 

Petitioners  state  that  the  Department 
should  reject  any  request  to  lower  the 
discount  rate.  However,  if  the 
Department  does  use  the  information 
provided  by  the  private  bank,  it  should 
still  add  a  risk  premium. 

Department's  Position:  In  its  May  27, 
1997  response.  Saarstahl  reported  that 
German  banks  base  interest  rates  for 
long-term  commercial  loans  on  the 
government  bonds  yield,  adding  a 
spread  of  zero  to  two  percent  to  account 
for  the  creditworthiness  of  the  borrower. 
The  bank  representative  we  spoke  to  at 
verification  coofinnad  this  mechanism. 


but  noted  that  in  the  years  prior  to  1990. 
the  spread  was  from  0.8  to  1.75  percent 
When  determining  a  discount  rate  for 
uncreditworthy  firms,  the  Department 
will  use  the  highest  long-term 
conunercial  loan  rate  commonly 
available  and  then  add  a  risk  premium 
in  order  to  reflect  the  inability  of  a 
company  to  obtain  commercial  credit  In 
this  case  then,  we  are  using  the  yield  on 
government  bonds,  and  adding  the  1.75 
percentage  least-creditworthy  margin 
and  a  risk  premium. 

Comment  9:  Purchase  Price  for 
Saarstahl:  Petitioners  argue  that  the 
creation  of  DHS  was  a  merger  of 
Saarstahl  and  Dillinger.  Each  ownec 
contributed  its  company  and  in  return 
got  an  amount  of  shares  in  DHS  that 
reflected  the  value  of  its  contribution. 
Petitioners  note  that  the  GOS 
contributed  shares  and  caah  in  the 
creation  of  DHS  and  received  back 
shares  worth  an  equal  amount  Because 
of  this,  petitioners  argue  that  the  GOS 
did  not  receive  any  compensation  in  the 
1989  transaction.  Instead,  it  held  on  to 
what  it  already  had  and  then  bought  a 
greater  share  of  DHS.  Based  on  this, 
petitioners  see  the  real  purchase  price 
for  Saarstahl  as  zero  with  the  result  that 
there  should  be  no  repayment  of 
subsidies. 

Saarstahl  argues  that  the  Department 
did  not  overstate  its  purchase  price. 
Rather  the  Department  properly 
established  the  price  for  the  GOS's 
interest  in  Saarstahl  as  the  appraised 
value  of  the  DHS  stock  that  it  received 
in  exchange  for  its  cash  and  share 
contributioiL  Saarstahl  states  that  it  is 
the  nature  of  any  commercial 
transaction  to  give  up  a  valuable  in 
return  for  another  valuable  of  equal  or 
greater  value.  In  this  instance,  the  GOS 
gave  stock  and  cash  and  in  return 
received  DHS  stock.  Thus,  the  vahie  of 
the  DHS  stock  was  an  appropriate 
mechanism  to  establish  the  purchase 
price. 

Department's  Position:  We  agree  with 
Saarstahl.  With  the  privatization  of 
Saarstahl  in  1989,  the  GOS  did  not 
retain  what  it  already  had  (shares  in 
Saarstahl)  and  then  buy  a  little  more 
(shares  in  DHS).  The  GOS  held  a 
majority  interest  in  Saarstahl  before  the 
privatization  and  after  the  privatization 
held  a  minority  share  in  DHS.  While 
there  is  ik>  denying  that  Saarstahl  was 
a  part  of  DHS.  the  GOS's  interest  in  the 
company  had  changed.  The  value  of 
DHS  was  determinod  by  an  independent 
auditor  and  the  GOS's  share  in  this 
company  reflects  the  value  it  received 
and  thus  the  value  it  paid  for  the 
company.  Thus,  the  transaction  serves 
as  the  basis  for  calculating  the  purchase 
price  of  SaarstahL 
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Coiiunent  10:  Penalizing  Saarstahl 
Under  Countervailing  Duty  Law  and 
VRA.  Saarstahl  argues  that  because  its 
exports  were  limited  under  a  volimtary 
restraint  agreement  ("VRA")  from 
November  1,  1982,  to  March  31, 1992, 
the  Department's  actions  in  this  case  are 
imjust  According  to  Saarstahl.  under 
the  VRA,  the  United  States  did  not 
initiate  any  antidumping  or 
countervaUing  duty  investigations 
during  the  period  of  the  agreement 
Saarstahl  argues  that  going  after  such 
subsidies  now  penalizes  Saarstahl  after 
already  facing  export  restrictions. 

Petitioners  state  that  Saarstahl 
received  benefits  from  1978  to  1969  in 
the  form  of  interest-fr«e  contingent 
liabilities  and  these  benefits  were  not 
countervailed  by  the  Department, 
regardless  of  the  export  restraints. 
Petitioaers  find  the  Depculment's 
treatment  oi  &e  RZVs  as  contingent 
obligations,  which  were  forgiven  in 
1989,  to  be  reasonable. 

Department's  Position:  The  VRA 
agreements  iMither  permitted  the 
provision  of  ceuntervailable  subsidies 
during  the  time  in  which  the  agreements 
were  in  effect,  nor  provided  recipients 
of  countervailable  subsidies  immunity 
from  the  imposition  of  countervailing 
duties  after  their  expiration. 

Comment  1 1 :  Asset  Revaluatiora  and 
Extraordinary  Depreciation  in 
Saarstahl's  AUL  Petitioners  coirtend 
that  Saarstahl's  changes  to  its  fixed  asset 
valuation  and  depreciation  practices  in 
1989  and  1993  distort  the  AUL 
calculation.  With  respect  to  the  1989 
privatization,  petitioners  argue  that  the 
new  owner  valued  the  transfBrred  assets 
at  their  net  book  value  (i.e.,  the  gross 
value  minus  acciunulated  depreciation). 
The  company  then  treated  the  1989  net 
value  as  the  gross  value  in  subsequent 
yeers.  Petitioners  aigue  that  consistent 
with  its  position  in  the  Final  Results  of 
Redeterminatioa  Pursutmt  to  Court 
Remand  on  General  Issue  of  Allocation, 
British  Steel  pic  v.  United  States, 
ConseL  Ct  No.  93-O9-00550-CVD  at  48 
(June  30. 1995)  {"^itish  Steel 
Remold"),  the  Department  should  reject 
net  book  values  in  the  AUL  calculation 
because  their  uee  results  in  a  calculation 
of  the  avmage  remaining  life  of  the 
assets,  not  ^  avenge  useful  life. 

With  respect  to  the  extraontinaiy 
depreciation  claimed  by  Saarstahl  in 
1993,  petitioners  note  that  the 
Department  has  stated  in  the  Notice  of 
Proposod  Ru/ejnoking  and  Request  for 
Puh/ic  Comment,  «2  FR  8818.  8828 
(Fefaniary  26. 1997)  that  it  may  be 
necessary  to  make  nc»malizing 
adjustments  for  fectors  that  may  distort 
the  AUL  calculation.  The  Department 
goes  OD  to  liat  extzaordinary  write- 


downs, as  one  situation  that  would 
lemure  such  an  adjustment 

Further,  petitioners  dispute 
Saarstahl's  claim  that  the  value  of  the 
transferred  assets  should  be  viewed  as 
the  cost  of  acquiring  those  assets  and, 
hence,  treated  as  the  gross  book  value  of 
those  assets  after  privatization.  First, 
petitioners  contend  that  the  value  of  the 
assets  transferred  to  Saarstahl  from  DHS 
(i.e.,  at  net  book  value)  differed  bom  the 
value  of  the  same  assets  in  the  coatext 
of  the  privatization  (i.e.,  at  "modified 
book  value").  Second,  petitioners  claim 
that  the  transfer  of  assets  in  this 
privatization  was  in  the  nature  of  a 
coiporata  restructuring  and  that  the 
Department  has  determined  that  such 
restrucbiring  does  not  constitute  a 
"sale."  Lastly,  petitioners  contend  that 
Saarstahl's  compliance  with  Generally 
Accepted  AccountiBg  Principles  should 
not  rifect  the  det«mination  as  to 
whether  the  company's  AUL  is  valid. 
Because  the  calculation  yields  die  " 
averse  remaining  useful  life  of  the 
assets  rather  than  an  avtmige  useful  life, 
it  is  distortive. 

Saarstahl  contends  that  the  additional 
deiHBciation  expenses  taken  by  the 
company  in  1989  and  1993  did  not 
distort  the  AUL  because  these 
adjustments  wrere  necessary  to  bring  the 
asset  values  reported  in  the  compan]r*s 
financial  records  in  line  with  the  actual 
economic  value  of  those  assets.  Citing 
the  British  Steel  Remand,  respondent 
claims  that  the  Department  routinely 
includes  extraordinary  defweciation 
expenses  in  its  calculation  of  AUL 
because  the  inclusion  of  such  expenses 
results  in  a  calculation  that  better 
approximates  a  coBapany's  actual 
mcperience. 

Saarstahl  disagrees  with  petitioners' 
claim  that  the  company  used  net  book 
values  in  its  AUL  calculation.  Instead, 
with  the  privatization  in  1989,  it  used 
the  cost  of  acquisition  for  the  assets.  In 
Saarstahl's  view,  this  accounting 
treatment  comports  with  the  economic 
and  commercial  realities  of  the  transfer. 
Saarstahl  ftirther  argues  that  Oie  1989 
privatization  was  not  simply  an  internal 
corporate  transfer  as  alleged  by 
petitioners.  In  this  privatization,  the 
productive  assets  were  transferred  to  a 


Saarstahl  adds  tibat  white  the  asset 
values  listed  in  Saarstahl's  balance  sheet 
are  difEuent  from  those  in  the  appraisal 
report  related  to  the  privatization 
transaction,  this  is  ejqplained  by  the  feet 
that  the  values  bsted  in  the  appraisal 
report  aad  in  the  companies'  financial 
statemmits  were  prepared  for  different 
purposes  and  include  different  items. 
Saarstahl  notes,  however,  that  these 
diSsraaces  in  no  way  lad  to  an  artificial 


suppression  of  Saarstahl's  AUL.  To  the 
contrary,  the  amount  recorded  in  the 
company's  financial  statnaents  is 
actually  higher  than  that  stiggested  in 
the  appraisal  report 

Departirtent's  Position:  We  agree  with 
petitioners'  argument  that  SaarstahTs 
AUL  calculation  is  distorted.  In 
particular,  given  the  change  in  the  grass 
book  value  of  Saarstahl's  assets,  the 
methodology  employed  in  out 
preliminary  determination  yields  what 
is  essentially  a  mixture  of  the  average 
useful  life  of  the  assets  and  the  average 
remaining  useful  life  in  1989.  This  is 
evident  when  we  compare  the  AUL 
amounte  calculated  on  an  aimual  basis 
for  3raars  prior  to  1989  and  the  amounts 
after  the  privatizatiim  and  before 
Saarstahl's  bankruptcy  in  1993.  This 
change  in  the  gross  book  value  had  a 
significant  impact  upon  the  cumulative 
AUL  calculated  by  the  Department  over 
a  ten-)rear  period  (f.e..  1987  throu^ 
1996).  In  this  case,  the  impact  was 
significant  enough  that  the  AUL  could 
not  be  calculated  from  Saarstahl's  own 
records.  Thus,  to  approximate 
Saarstahl's  AUL,  we  haw  used  the 
depreciation  schedule  in  Germany. 

IHSW 

Comment  12:  For^weness  oftite  DM 
154  million  Credit  Line  Owed  to  HLB  by 
HSW:  DiSW  ctmlends  that  the 
Department  erred  in  preliminarily 
determining  that  the  alleged  forgiveness 
of  the  DM  154  million  credit  line  owed 
to  HLB  by  HSW  constituted  a 
countervailable  subsidy.  IHSW  aasuits 
that,  pursuant  to  section  355.44(bX9)  of 
the  Proposed  Regulatiom.  Ae 
Department  will  not  consider  a  loan 
provided  by  a  government-owned  bank. 
per  se.  to  be  a  loan  from  the  government 
unless  die  government-owned  bank:  (1) 
Provided  the  loan  at  the  direction  of  the 
government  or  with  funds  provided  by 
the  government,  and  (2)  the  terms  of  the 
loan  were  inconsistent  with  commercial 
oonsiderati<His.  ffiSW  argues  that  the 
HLB  made  prudent  business  decisions 
when  it  increased  the  oedit  line  at  the 
end  of  1992  and  1993.  because  if  the 
line  of  credit  had  not  been  extended,  the 
company  would  have  gone  bankrupt 
and  the  HLB's  claims  would  have  been 
worthless.  Thus,  according  to  MSW.  the 
incrsases  were  based  on  Intimate 
business  considerations  and  wars  not  at 
the  direction  of  the  GOH.  With  respect 
to  the  sec(Hid  fector  considered  by  the 
Department,  IHSW  contends  that  the 
line  of  credit  contained  commercial  loan 
tetms  (e.^,  interest  rate,  security)  which 
were  not  inconsistent  with  commercial 
consideistions. 

Petitioners  claim  that  IHSW's 
justification,  or  lack  of  justification,  far 
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extension  of  the  line  of  credit  is  by  no 
means  dispositive  of  whether  the 
subsequent  forgiveness  of  the  debt 
undm  the  line  of  credit  was 
countervailable.  Nonetheless, 
petitioners  provide  several  arguments  as 
to  why  the  HLB  acted  under  COH 
compulsion  and  not  in  a  commercially 
reasonable  manner  when  it  initially 
provided  and  subsequenUy  increased 
the  credit  line  to  HSW.  First,  petitioners 
note  that  at  the  time  of  Old  HSWs 
bankruptcy  in  1983,  the  company  owed 
DM  181  million  to  the  GOH  and  the 
HLB.  Petitionan  argue  that,  given  the 
history  between  HSW  and  the  HLB  as  of 
1984,  it  is  completely  illogical  to  suggest 
that  a  lender,  after  losing  a  significant 
amount  of  money  on  a  djebtoi,  would 
leapond  by  loaning  more  funds  to  the 
Mma  bad  debtor. 

Second,  petitioners  note  that  the  line 
of  credit  was  extended  to  HSW  by  the 
HLB  pursiiant  to  a  1984  Knditauftrog, 
according  to  which  the  GOH  was  to 
compensate  the  HLB  for  60  percent  of 
the  line  of  credit  if  HSW  failed  to 
service  its  debt  Petitioners  state  that 
GOH  officials  confirmed  at  verification 
that  the  Kreditauftrag  was  an 
exceptional  occurrence. 

Third,  petitioners  note  that  HSW's 
financial  condition  deteriorated  in  1992 
and  1993.  Qting  the  EU  decision 
concerning  state  aid  granted  by  the  GOH 
to  HSW,  petitionen  contend  that  at  the 
end  of  1993  the  HLB  refused  to  proleng 
the  credit  line.  At  that  point,  according 
to  petitioners,  the  GOH  was  forced  to 
provide  a  Kmditauftmg  covering  160 
percent  of  the  line  of  credit  Petitioners 
argue  that  the  GOH's  willingness  to  give 
a  blanket  guarantee  to  a  company  whose 
situation  was  steadily  worsening 
eliminated  any  prataoae  that  the 
extonsion  of  the  Bne  of  credit  waa 
commercially  reasonable. 

Fourth,  petitioners  note  that  the  EU 
concluded  that  "no  private  investor,  in 
the  situation  prevailing  in  December 
1993.  would  have  been  prepared  to 
in|ect  new  risk  capital  *  *  *  {T>hB 
belMviour  of  the  {the  city  of  Hamburg} 
could  not  be  deemed  to  be  behaviour  of 
a  norm^  investor  in  a  market 
economy."  Petitioners  assert  that  the 
law  on  iaapitalenettende  Daiiehen 
("KSD's"),  a  legal  term  that  translates  as 
"capital-replacing  loans."  buttresses  this 
conclusion.  KSD's  are  treated  as  risk 
capital  and  are  only  repaid  in 
insolvency  proceedings  if  all  other 
creditors  receive  full  compensation.  By 
the  end  of  1993,  it  was  recognized  that 
loans  bom  the  HLB  or  GOH  would  be 
subosdinated  to  the  claims  of  all  other 
creditors  in  the  case  of  bankruptcy. 
Thus,  petitioners  argue  that  no 
reasonable  lender  or  investor  would  put 


further  money  in  the  company  knowing 
that  it  would  go  to  the  pockets  of  other 
lenders  who  were  less  subordinated. 

Lastly,  petitioners  contend  that 
because  the  GOH  refused  to  provide  the 
Department  with  a  report  that  explained 
the  rationale  for  extending  the  line  of 
credit,  the  Department  should  make  an 
advuaa  inferoice  that  th«j<T.R  indeed 
refused  to  extend  the  line  of  credit  and 
that  it  was  acting  under  government 
compulsion.  Petitioners  add,  however, 
that  even  without  the  use  of  adverse 
infarancea.  the  evidence  on  the  record 
shows  that  the  HLB  agreed  to  extend  the 
credit  line  only  if  the  GOH  assumed  full 
responsibility  for  the  line  of  credit 

Depaztment's  Position:  While  we 
agree  with  IHSWs  assertion  that  the 
Department  will  not  consider  a  loon 
provided  by  a  government-owned  bank. 
per  se,  to  be  a  loan  from  the 
government,  the  history  of  interaction 
among  the  GOH,  the  HLB.  and  HSW 
demohstrates  that  the  HLB  did  not  act 
in  a  commercially  reasonable  manner, 
but  rather  at  the  direction  of  the  GOH. 
when  it  provided  and  subsequently 
extended  the  line  of  credit  to  HSW. 
Moreover,  the  credit  line  ceased  to  be 
consistent  with  commercial 
considerations  when  the  HLB  refused  to 
extend  the  credit  line  in  1993. 

The  history  of  interaction  among  the 
GOH,  HLB,  and  HSW  demonstratae  that 
the  line  of  credit  was  cleaiiy  a  loan 
provided  at '  he  direction  of  the  GOR  In 
1983,  at  the  time  of  HSW's  insolvency, 
the  HLB  held  49  percent  of  the 
company's  shares  and  had  claims 
totaUng  DM  181  million  (DM  129 
million  of  the  claims  was  covered  by  the 
GOH).  Also  at  that  time,  the  bankruptcy 
trustee  determined  under  German  law 
that  the  funds  loaned  by  the  HLB  did 
not  qualify  as  rlaiina  against  the 
insolvent  estate  because  they  were 
considered  KSD's.  Since  the  GOH 
(which  had  guaranteed  a  portion  of  the 
loans  provided  by  the  HLB)  and  the 
HLB  had  no  chance  of  recovering  their 
money  if  HSW  was  liquidated  in 
insolvency,  they  jointly  decided  to 
restructure  HSW  to  continue  operations 
under  a  new  company. 

Also  in  1984.  the  GOH  provided  HSW 
with  DM  20  million  in  equity,  through 
the  HLB  and  Protei,  so  that  the  company 
could  continue  operations.  This 
contribution  contained  strict  contractual 
obligations,  such  that  the  EU 
determined  that  HSW  was  now  a  de 
fa€:to  public  steel  company.  The  EU 
noted  that  the  "entire  contractual 
situation  created  in  1984  provided  for 
the  control  of  (GOH).  through  HLB,  over 
HSW." 

It  is  against  this  background  that  the 
HLB  opmed  a  revolving  credit  line  in 


the  amount  of  DM  130  million  in  Cavor 
of  HSW.  However,  even  at  that  early 
date  the  HLB  required  that  the  GOH 
provide  a  guarantee  (Kreditauftrag)  for 
60  percent  of  the  credit  line.  In  1993, 
when  the  HLB  refused  to  extend  the 
credit  line,  the  GOH  was  forced  to    . 
provide  an  additional  Kreditauftrag 
covering  100  percent  of  the  credit  line. 

With  respect  to  whether  the  loan  was 
consistent  with  conunercial 
considerations,  the  GOG,  in  response  to 
the  EC's  investigation,  indicated  that  the 
GOH  and  the  HLB  were  aware  that,  in 
the  event  of  HSW's  bankruptcy,  they 
would  receive  repayment  bom  HSW 
only  in  a  subordinated  position  in  view 
of  recent  KSD  precedent  Moreover,  the 
HLB  was  not  willing  to  extend  the  credit 
line  absent  the  additional  Kreditauftrag 
from  the  GOH  covering  100  percent  of 
the  credit  line.  At  that  point,  the 
provision  of  the  credit  line  ceased  to  be 
consistent  with  commercial 
considerations.  Rather,  the  HLB,  acting 
as  a  reesoitable  commercial  actor, 
refused  to  extend  the  Una  of  credit,  and 
the  GOH  was  forced  to  accept  fiill 
economic  risk  connected  with  the  line 
of  credit 

Comment  13:  Line  of  Credit 
Purchased  for  Full  Commercial  Value: 
IHSW  asserts  that  the  line  of  credit  was 
purchased  bom  HLB  by  Venuda  for 
commercial  value  in  an  arm's  length 
transaction.  Moreover,  DiSW  contends 
that  the  purchase  of  the  loan  was  a 
separate  and  distinct  transaction  from 
the  purchase  of  HSW's  shares. 
Therefore,  according  to  IHSW,  there  was 
no  loan  fbrgiveneas  and  no 
countervailable  benefit  arising  from 
Venuda's  purchase  of  the  loan.  IHSW 
further  claims  that  numerous  forms  of 
consideration  given  by  Venuda  for  the 
assignment  of  the  loan,  and  the  &ct  that 
HSW  may  have  been  on  the  verge  of 
bankruptcy,  clearly  show  that  Venuda 
purchased  the  loan  in  an  arm's  length 
transaction  'or  conmiercial 
consideration.  IHSW  adds  that 
numerous  other  fiK^ors  [e.g..  restrictions 
from  the  GOH  and  lack  of  property 
ownership)  further  reduce  the  value  of 
the  company's  assets  significantly  below 
the  purcnase  price  paid  by  Venuda. 
Thus,  IHSW  argues  there  was  no  loan 
forgiveness  in  the  sale  of  HSW,  and 
IHSW  did  not  receive  a  finnnrial 
contribution.  IHSW  adds  that  even  if 
the  purchase  of  the  line  of  credit  is 
considered  to  be  a  part  of  the  purchase 
of  HSW.  this  would  not  change  the  fiKt 
that  the  loan  to  HSW  was  not  forgiven 
because  HLB  received  fiill  commercial 
value  for  the  loan. 

DiSW  further  argues  that  if  the  credit 
line  purchase  by  Venuda  is  viewed  as  a 
"foigiveness."  then  the  Oepartmeot 
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should  credit  all  payments  and 
obligations  assumed  by  IHSW  pursuant 
to  the  loan  purchase  agreement  against 
any  alleged  or  implied  benefit  IHSW 
adds  that,  at  the  very  least,  the  DM  60 
million  paid  by  Venuda  to  HLB  for  the 
loan  must  be  recognized  as  a  repayment 
of  part  of  the  loan  and  any  possible 
countervailable  benefit  curtailed  by  that 
amount. 

Petitioners  assert  that  the  purchase  of 
HSW's  shares  and  the  purchase  of  the 
credit  line  were  clearly  part  of  a  single 
agreement  by  Venuda  to  purchase  all  of 
the  government's  interest  in  HSW,  and 
cannot  be  separated.  Petitioners  note 
that  during  verification  IHSW  officials 
admitted  ^t  the  purchase  price  of 
HSW  included  the  approximately  DM 
60  million  paid  for  die  HLB  loan. 
Petitioners  add  that  large  transactions, 
such  as  the  sale  of  HSW,  typically  are 
complex  and  involve  midtiple  parties 
and  agreements.  Thus,  according  to 
petitioners,  treating  the  two  transactions 
as  the  purchase  price  paid  for  HSW  is 
consistent  with  commercial  reali^. 

Petitioners  further  argue  that  nJSW's 
post-purchase  investments  and 
commitments  do  not  constitute  part  of 
the  purchase  price.  Petitioners  contend 
that  the  payment  for  any  good,  service, 
or  asset  is  die  amount  that  is  exchanged 
between  the  buyer  and  seller  in 
exchange  for  the  good,  service,  or  asset. 
Petitioners  assert  that  the  only  exchange 
between  the  buyer  and  seller  in  this  case 
is  the  DM  10  million  and  DM  60  million 
that  was  paid  to  purchase  the  company. 
Petitioners  add  that  IHSW's  subsequent 
invKtments  in  the  company,  whether  or 
not  required  by  the  purchase  agreement, 
do  not  go  to  the  seller.  Therefore, 
according  to  petitioners,  these  payments 
do  not  warrant  treatment  as  part  of  the 
purchase  price  for  HSW  or  as  a 
repayment  of  subsidies. 

With  respect  to  IHSW's  claim  that 
HSW  owned  too  few  of  its  assets  and 
was  encumbered  with  too  numy 
restrictions  from  the  GOH  to  warrant  the 
purchase  price  paid  by  Venuda, 
petitioners  contend  that  there  is 
absolutely  no  evidence  that  would 
permit  the  Department  to  evaluate 
IHSW's  claim.  Therefore,  according  to 
petitioners,  IHSW's  argument  must  fail. 

Department's  Position:  We  continue 
to  view  Venuda's  purchase  of  HSWs 
loan  and  HSWs  shares  as  a  single 
transaction.  At  verification,  IHSW 
officials  explained  that  the  purchase 
price  paid  for  HSWs  shares  (i.e.,  the  DM 
10  million)  represented  their  valuation 
of  HSWs  non-current  assets  taking  into 
consideration  HSWs  negative  equity 
position,  the  company's  remaining 
liabilities,  and  the  obligations  that  the 
company  was  required  to  fulfill 


pursuant  to  various  articles  in  the  loan 
purchase  agreement  between  HLB  and 
Venuda.  The  DM  60  million  payment 
represented  Venuda's  valuation  and 
payment  for  HSWs  net  current  assets  at 
December  31, 1994  (i.e.,  the  difference 
between  current  assets  and  liabilities 
(less  the  debt  owed  to  HLB)). 

These  verified  facts  demonstrate  that 
it  was  not  the  HLB  debt  that  was 
purchased  for  commercial  value  in  an 
arm's  length  transaction — it  was  the 
company.  Venuda  valued  and 
purchased  a  company  that  was  free  of 
all  HLB  debt.  While  part  of  the  purchase 
price  was  structured  to  resemble  a  debt 
purchase,  Venuda  paid  TiM  60  million 
to  purchase  HSW's  net  current  assets. 
Thus,  forgiveness  of  the  debt  owed  to 
HLB  occurred  separate  and  apart  from 
the  purchase  of  the  company.  Moreover, 
the  debt  forgiveness  constitutes  a 
financial  contribution  to  HSW. 

We  also  disagree  with  IHSWs 
argument  that  the  Department  should 
credit  the  post-purchase  investments 
and  commitments  against  any  benefit 
from  the  alleged  debt  forgiveness.  At 
verificatfon,  officials  explained  that  the 
DM  10  million  paid  for  the  shares  of 
HSW  incorporated  their  valuation  of 
HSW's  remaining  assets  taking  into 
consideration,  inter  alia,  the  obligations 
in  question.  Thus,  the  obligations  in 
question  related  to  the  purchase  of  the 
comi>any  and  not  to  the  loan. 
Additionally,  because  we  have 
determined  that  the  debt  forgiveness 
occurred  separate  from  the  sale  of  the 
company,  the  post-purchase 
investments  and  commitments  do  not 
affect  the  amount  of  debt  forgiven. 

Comment  14:  The  Loan  Payments  to 
a  Related  Party:  IHSW  contends  that  in 
fact,  the  liability  for  the  "forgiven"  loan 
is  still  outstanding  and  payments  on 
that  loan  are  cuirenUy  being  made  by 
IHSW's  sister  company,  DSG,  to  an 
affiliated  company,  Picaro  Limited. 
Thus,  according  to  IHSW,  inasmuch  as 
the  loan  continues  to  be  pcud  at  the  full 
amoimt  there  is  no  loen  fbrgiveDess  and 
no  countervailable  benefit 

Petitioners  argue  that  a  loan  cannot  be 
said  to  have  been  repaid  by  the  device 
of  simply  shifting  funds  around  within 
a  group  of  related  companiea. 
Petitioners  add  that  the  verification 
shows  that  the  loan  "repayment" 
actxially  returns  to  DiSW  in  the  form  of 
a  shareholder  contribution  from 
Venuda. 

Department's  Positi(m:  The  company 
under  investigation.  IHSW,  does  not 
carry  the  loan  liability  to  Picaro  Limited 
on  its  books.  The  debt  in  question  is 
recorded  in  the  books  of  an  affiliated 
company,  DSG.  Thus,  from  the 
perspective  of  IHSW,  the  loan  has  been 


totally  forgiven.  The  company  is  undv 
no  obligation  to  make  payments  on  the 
loan — all  loan  payments  are  made  by 
DSG. 

Furthermore,  we  agree  with 
petitioners  that  this  loan  cannot  be 
considered  outstanding  with  payments 
still  occurring  simply  by  shifting  the 
liabilities  within  a  group  of  related 
companies.  Even  if  we  were  to  examine 
this  issue  at  the  larger,  corporate  level, 
the  loan  pajrments  are  being  made  by 
DSG,  a  company  which  has  no  income 
other  than  the  lease  payments  it  receives 
fit)m  IHSW.  These  lease  payments, 
which  then  become  loan  payments  from 
DSG,  are  eventually  reinvested  into 
IHSW  as  shareholder  contributions. 
Thus,  even  at  this  level  of  analysis  the 
subject  merchandise  still  benefits  from 
the  loan  forgiveness  because  any 
payments  that  are  made  against  the  loan 
are  reinvested  to  benefit  production. 

Comment  15:  IHSWs  AUL 
calculation:  Petitioners  contend  that 
there  is  an  error  in  IHSW's  AUL 
calculation  because  the  ending  gross 
book  value  of  productive  assets  in  1995 
does  not  match  the  beginning  gross  book 
value  in  1996.  Petitioners  aigue  that 
absent  a  change  in  methodology  at  the 
end  of  1995,  which  IHSW  has  not 
reported,  the  closing  asset  value  Cor  one 
year  should  equal  the  opening  asset 
value  for  the  next. 

IHSW  asserts  that  its  AUL  calculation 
was  correct  and  based  on  verified  facts. 
IHSW  notes  that,  as  set  forth  in  the  1996 
annual  audit  reports  for  IHSW  and 
HSW/DSG,  a  transfer  of  assets  and 
liabilities  occurred  between  DSG  and 
DiSW.  Moreover,  respondents  claims 
that  the  1996  beginning  gross  book 
value  was  examined  by  the  Department 
at  verification  in  DSG's  1996 
development  of  fixed  assets. 

Department's  Position:  We  agree  with 
DiSW  that  there  is  not  an  error  in  the 
company's  AUL  calculation.  As  noted 
by  respondent  there  was  a  transfer  of 
assets  between  IHSW  and  HSW/DSG  at 
the  beginning  of  1996.  The  transfsr  is 
documented  on  the  record  of  this 
investigation  [see  e.g.,  IHSW 
supplemental  questionnaire  response, 
July  3, 1997). 

Comment  16:  F.03.  Sales  Value: 
IHSW  contends  that  basing  the  ad 
valorem  subsidy  rate  calculation  on  an 
F.O.B.  sales  value  is  not  in  accordance 
with  the  universal  commercial  fact  that 
frmght  coats,  if  bom  by  the  foreign 
producer,  are  included  in  the  value  of 
the  merchandise  supposedly  benefitting 
from  a  subsidy  or  grant.  IHSW  further 
disputes  the  Department's  rationale  for 
this  policy.  i.e.,  that  customs  valuation 
is  pmformed  on  an  F.O.B.  basis. 
According  to  DiSW.  most  countries  use 
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CLF.  as  the  basis  for  customs  valuation. 
Raally,  respondent  argues  that  the 
customs  treatment  has  no  relationship 
to  the  hct  that  the  value  of  commercial 
transactions  is  the  sum  of  all  those 
factors  embodied  in  the  sale  and 
evidenced  by  the  sales  price. 

Petitioners  contend  that  QiSW's 
argument  that  the  dmominator  in  the  ad 
valonm  calculation  should  be  based  on 
the  CLF.  value  or  "sale  price"  is 
mathematically  invalid.  Petitioners  note 
that  the  Department  allocates  the 
countervaiUng  duty  margin  ow  the 
customs  value  of  sales  because  the  U.S. 
Customs  Service  ("U.S.  Customs")  will 
later  multiply  the  resulting  margin  by 
the  customs  value  to  determine  the  total 
duty  per  entry.  Petitioners  assert  that  if 
the  denominator  uses  any  other  measure 
of  value,  the  duty  calculation  wrill  be 
incorrecL 

Department's  Foeition:  We  agree  with 
pedtionets.  Pursuant  to  section 
4e2(2NA)  of  the  Act.  U.S.  Customs  is 
directed  to  exclude  from  the  customs 
value  Hiy  expoises  incident  to  the 
international  shipment  of  the 
merchandise  from  the  country  of 
expottation  to  the  place  of  importation 
in  the  United  Statea.  Thus,  the 
Department  requests  sales  data  on  an 
F.O.B  basis  so  that  the  Department  and 
Customs  are  consistent  in  the 
calculation  and  assessment  of 
countervailing  duties,  respectively.  BBS 

Comment  1 7:  CountermUabiUty  of 
Pn-Unification  Assistance  to  the  New 
k-The  (K)G  argues  that  loan 
issued  l^  THA  prior  to 
Unification  are  not  countervailable 
because  they  were  available  to  all  THA 
companies  and  hence,  not  specific  to 
SWB.  Both  the  GOG  and  BES  point  out 
that  these  guarantees  were  transnational 
in  nature  and  are.  therefore,  not  subject 
to  the  countervailing  duty  law  [see 
Ceorgeto¥m  Steel  Corp.  v.  United  States, 
801  F.2d  1308  (Fed.  Cir.  1987)). 

Petitioners  argue  that  because  the 
GDR  eventually  became  part  of  the 
luiified  Germany  and  the  ultimate 
beneficiary  (i.e.,  SWB/BES)  likewise 
became  a  citizen  of  the  same,  any 
assistance  provided  to  SWE/JBCS  was 
not  transiutional  in  nature.  In 
particular,  petitioners  point  out  that  at 
the  time  that  assistance  was  granted  to 
SWB,  both  the  PEG  and  the  GDR  had 
taken  major  steps  in  the  direction  of 
unification. 

Department's  Position:  We  agree  with 
the  GOG  and  BES  that  any  financial 
benefit,  received  directly  by  SWB  and/ 
or  indirectly  by  BES,  through  secondary 
FRG  loan  guarantees  issued  prior  to 
Unification  is  not  countervailable  [see 
the  section  on  FRG  Backing  of  THA 
Loan  Guarantees  under  Programs 


Determined  Not  To  Be  Countervailable 
above).  As  previously  discussed,  the 
GDR  and  the  FRG  were  separate 
sovereign  countries  prior  to  Unification; 
therefore,  the  provision  of  FRG  backing 
of  THA  loan  guarantees  to  CDR 
entorprises  constituted  transnational 
assistance,  notwithstanding  the  steps 
already  taken  toward  Unification.  That 
the  two  countries  eventually  were 
joined  is  not  relevant  because  our 
analysis  is  focused  on  the  nature  of  the 
benefit  at  the  time  it  was  bestowed. 

Comment  18:  Non-Use  of  Special 
Depreciation  by  BES:  Petitioners 
acknowledge  that  the  Department's 
normal  practice  is  to  recognize  tax 
benefits  when  tax  returns  are  filed. 
According  to  petitioners,  this  practice  is 
justified  in  the  context  of  recurring  tax 
benefits  (see  Final  Affirmative 
CountervaiUng  Duty  Determination: 
Brass  Sheet  and  Strip  from  Brazil,  51  FR 
40837,  40841  (Novembm  10. 1986)) . 
Petitimiers  argue,  however,  that  the 
Department  should  deviate  from  this 
practice  here  since  BES  did  not  file  a  tax 
return  during  the  POL  By  allo«ving  BES 
to  record  no  benefits  in  one  year  and 
then  benefits  from  two  tax  years  in 
another  would  result  in  changing  two 
recurring  bmtefits  into  a  single 
nonrecurring  benefit  in  the  year  of 
filing.  In  (Mtler  to  ensure  continued 
treatment  of  Special  Depreciation  as  a 
recurring  benefit,  petitioners  argue  that 
the  Department  should  countervail  the 
amount  of  Special  Depreciation 
recorded  in  BES's  books,  regardless  of 
the  date  of  filing. 

BES  and  the  COG  argue  that  since 
BES  did  not  file  a  tax  return  during  the 
POI.  it  did  not  receive  a  financial  benefit 
in  the  form  of  Special  Depreciation. 

Department's  Position:  We  agree  that 
with  BES  and  the  GOG  that  BES  did  not 
receive  a  financial  benefit  from  Special 
E)epreciation  during  the  POI.  This 
program  provides  a  tax  benefit 
Therefore,  under  the  Department's 
current  practice,  any  financial 
contribution  arising  from  Special 
Depreciation  is  realized  when  the  "cash 
flow"  effect  occurs,  i.e.,  when  the  tax 
return  is  filed  [see  Proposed 
Regulations].  In  past  cases  where 
respondents  did  not  file  tax  returns 
during  the  period  in  question,  or  bad  an 
operating  loss  or  were  otherwise  unable 
to  benefit  fitim  a  tax  concession,  the 
Department  has  not  altered  its 
methodology  to  compensate  for  any 
unevenness  of  benefits  over  time  (see 
e.g..  Certain  Steel  il  37315  and 
Ferrochrgme  From  South  Africa: 
Preliminary  Results  of  the  1 992  Review, 
61  FR  65546,  65547  (December  13. 
1996)).  A  major  reason  for  waiting  until 
the  tax  return  is  filed  is  that  only  then 


can  we  be  certain  of  the  levd  of  the 
benefit.  In  this  case,  we  found  at 
verification  that  BES  did  not  file  a  tax 
return  dviring  the  POI;  accordingly.  BES 
did  not  receive  a  benefit  from  the 
Special  Depreciaticm  program  during 
the  POI. 

Comment  19:  Other  Arguments 
Regarding  Countervailability:  Interested 
parties  made  other  argimients  regarding 
the  countervailability  of  assistance  to 
BES.  These  arguments  are  now  moot 
since  we  have  found  benefits  pertaining 
to  the  FRG  backing  of  THA  loan 
guarantees  to  be  not  countervailable, 
special  depreciation  to  be  not  used,  and 
benefits  from  all  other  programs  to  be  </e 
minimis,  assuming,  arguendo,  they  are 
countervailable. 

Comment  20:  Improper  Inclusion  of 
BES:  BES  alleges  that  the  Department 
did  not  have  authority  to  initiate  an 
investigation  against  it  because 
petitioners  did  not  allege  that  BES  was 
receiving  any  countervailable  subsidies 
and  did  not  provide  evidence  of 
regional  assistance  programs  targeted  at 
the  New  States. 

Department's  position:  The  statute 
does  not  require  company-specific 
allegations  to  initiate  an  investigation.  A 
petitioner  must  only  allege  that  the 
government  of  a  country  is  providing 
countervailable  subsidies  with  respect 
to  the  manufacture,  production  or 
export  of  a  class  or  kind  of  merchandise 
imported  or  sold  for  exportation  into  the 
United  States,  and  that  such  subsidies 
are  causing  injury  to  the  U.S.  industry. 
See  section  701(a)  and  702(a)(b)(l)  of 
the  Tariff  Act  The  petition  met  these 
requirements. 

u  sufficient  allegations  are  made,  the 
Department  initiates  a  proceeding  to 
determine  whether  the  government  of 
the  country  in  question  is  providing 
subsidies  to  the  subject  industry.  As  an 
initial  matter,  the  Department  asks  a 
petitioner  to  identify  all  the 
manufacturers  or  exporters  of  the 
subject  merchandise.  Normally,  the 
Department  sends  all  identifieid 
companies  questionnaires,  in  addition 
to  sending  a  complete  set  of 
questionnaires  to  the  government 
involved.  The  Act  requires  the 
Department  to  attempt  to  determine  an 
individual  countervailable  subsidy  rate 
fcH-  each  known  exporter  or  producor  of 
the  subject  merchandise.  See  section 
777(e)(1).  There  is  no  authority  to 
exclude  a  respondeat  from  an 
investigation  except  through  the 
determination  that  the  company  had  an 
ad  valorem  subsidy  rate  of  zero  or  de 
minimis.  See  19  CFR  Section  355.14. 

Suspension  of  Uquidation:  In 
accordance  with  section  705(c)(l)(BKi) 
of  the  Act,  we  have  calculated  an 
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individual  subsidy  rate  for  each 
company  investigated.  For  companies 
not  investigated,  we  haVe  determined  an 
all-others  rate  by  weighting  individual 
company  subsidy  rates  by  each 
company's  exports  of  the  subject 
merchandise  to  the  United  States.  The 
all-others  rate  does  not  include  zero  or 
de  minimis  rates. 

In  accordance  with  section  703(d)(5) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  continue  to  suspend 
liquidation  of  all  entries  of  steel  wire 
rod  from  Germany,  except  those  of  BES 
and  WHG,  which  are  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  for  such  entries  of  the 
merchandise  in  the  amoimts  indicated 
below.  This 'suspension  will  remain  in 
eEEsct  until  further  notice. 


Compwiy 

Ad 

vikNein 

rate 

Saarstahl 

IHSW 

All  others  ............................ — . — ..... 

17.67 

5.61 

11.06 

Since  the  estimated  net  subsidy  rate 
for  BES  and  WHG  is  de  minimis,  these 
companies  are  not  subject  to  the 
suspension  of  liquidation  and  will  be 
excluded  from  any  countervailing  duty 
order. 

rrC  Notification 

In  accordance  with  section  705(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privilc^ed  and  nonproprietary 
information  relating  to  this 
investigation.  We  %vill  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Acting  Deputy  Assistant 
Secretary  for  AD/CVD  Eiiforcement, 
Import  Administration. 

If  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  canceled.  If,  however,  the 
^ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order  directing  Customs  officers  to 
assess  countervailing  duties  on  steel 
wire  rod  from  Germany. 


Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials,  and 
examination  of  relevant  accounting 
records  and  original  source  documents. 
Our  verification  results  are  outlined  in 
detail  in  the  public  versions  of  the 
verification  reports,  which  are  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commerce  Building). 

Return  or  DesU  ulI  ion  of  Propiietaiy 
Information 

This  notice  saves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d>. 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act 

Dated:  October  14, 1997. 

Robert  S.  Laftnasa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-27985  Filed  10-21-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-274-803] 

Rnal  Afflrmative  Countervailing  Duty 
Determination:  Steel  Wire  Rod  From 
Trinidad  and  Tobago 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  22, 1997. 
FOR  FURTHER  MFORMATION  CONTACT. 
Todd  Hansen,  Vincent  iCane,  or  Sally 
Hastings,  Office  of  Antidumping/ 
Coimtervailing  Duty  Enforcement, 
Group  I,  Office  1.  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  1874, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-1276, 482-2815,  or  482-3464. 
respectively. 

Final  Determination 

The  Department  of  Commerce  ("the 
Department")  determines  that 
countervailable  subsidies  are  being 
provided  to  Caribbean  Ispat  Limited 
("QL").  a  producer  and  exporter  of  steel 
wire  rod  from  Trinidad  and  Tobago.  For 


information  on  the  estimated 
countervailing  duty  rates,  please  see  the 
Suspension  of  Liquidation  section  of 
this  notice. 


Petitioi 

The  petition  in  this  investigation  was 
filed  by  Connecticut  Steel  Corp..  Co- 
Steel  Raritan,  GS  Industries.  Inc., 
ICaystone  Steel  &  Wire  Co.,  North  Star 
Steel  Texas,  Inc.  and  Northwestern  Steel 
and  Wire  (the  petitionen),  six  U.S. 
producers  of  wire  rod. 

Ca«B  History 

Since  otir  preliminary  determination 
on  July  28, 1997  (62  FR  41927,  August 
4, 1097),  the  following  events  have 
occurred: 

We  conducted  verification  in 
Trinidad  and  Tobago  of  the 
questionnaire  responses  of  the 
Government  of  Trinidad  and  Tobago 
C'GOTT")  and  of  GIL  from  August  18 
through  August  26, 1997.  Petitioners 
and  respK>ndents  filed  case  and  rebuttal 
brie&  on  September  12  and  September 
17, 1997,  respectively.  A  public  hearing 
was  held  on  September  19, 1997.  On 
September  16, 1997,  the  GOTT  and  the 
U.S.  Government  initialed  a  proposed 
suspension  agreement,  whereby  the 
GOTT  agreed  not  to  provide  any  new  or 
additional  export  subsidies  on  the 
subject  merchandise  and  to  restrict  the 
volume  of  direct  and  indirect  exports  of 
subject  merchandise  to  the  United 
States.  On  October  14, 1997,  the  U.S. 
Government  and  the  GOTT  signed  a 
suspension  agreement  (see.  Notice  of 
Suspension  of  Countervailing  Duty 
Investigation:  Steel  Wire  Rod  from 
Trinidad  and  Tobago  which  is  being 
published  concuirentiy  with  this 
notice).  Based  on  a  request  fitim 
petitioners  on  October  14,  1997,  the 
Department  and  the  International  Trade 
Commission  ("ITC")  are  continuing  this 
investigation  in  accordance  with  section 
704(g)  of  the  Act.  As  such,  this  final 
determination  is  being  issued  pursuant 
to  section  704(g)  of  the  Act 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  hot-rolled 
carbon  steel  and  alloy  steel  products,  in 
coils,  of  approximately  round  cross 
section,  between  5.00  mm  (0.20  inch) 
and  19.0  mm  (0.75  inch),  incliuive,  in 
solid  cross-sectional  diameter. 
Specifically  excluded  are  steel  products 
possessing  the  above  noted  physical 
characteristics  and  meeting  the 
Harmonized  Tarifi^  Schedule  of  the 
United  SUtes  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  (e) 
free  machining  steel  that  contains  by 
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weight  0.03  percent  or  more  of  lead, 
COS  percent  or  more  of  bismuth,  0.08 
percent  or  more  of  sulfur,  more  than  0.4 
percent  of  phosphorus,  more  than  0.05 
percent  of  selenium,  and/or  more  than 
0.01  percent  of  tellurium;  or  (f)  concrete 
reinforcing  bars  and  rods. 

The  following  products  are  also 
excluded  firom  the  scope  of  this 
investigadon: 

Coiled  products  5.50  mm  or  less  in 
true  diameter  with  an  average  partial 
decarfourization  per  coil  of  no  more  than 
70  microns  in  depth,  no  inclusions 
greater  than  20  microns,  containing  by 
weight  the  following:  carbon  greater 
than  or  equal  to  0.68  (>ercent:  aluminum 
less  than  or  equal  to  0.005  percent; 
phosphorous  plus  sulfur  less  than  or 
equal  to  0.040  percent;  maximum 
combined  copper,  nickel  and  chromium 
content  of  0.13  percent;  and  nitrogen 
less  than  or  equal  to  0.006  percent  This 
product  is  commonly  referred  to  as 
"Tire  Cord  Wire  Rod." 

Coiled  products  7.9  to  18  mm  in 
diameter,  with  a  partial  decarburization 
of  75  microns  or  less  in  depth  and 
seams  no  more  than  75  microns  in 
depth;  containing  0.48  to  0.73  perx»nt 
carbon  by  weight.  This  product  is 
commonly  referred  to  as  "Valve  Spring 
Quality  Wire  Rod." 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3000.  7213.91.4500, 
7213.91.6000.  7213.99.0030, 
7213.99.0090,  7227.20.0000,  and 
7227.90.6050  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
this  investigation  is  dispositive. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  (the  "Act").  All  references  to  the 
Department's  regulations  at  19  CFR 
355.34  refer  to  the  edition  of  the 
Department's  regulations  published 
April  1.  1997. 

InlnryTert 

Because  Trinidad  and  Tobago  is  a 
"Subsidies  Agreement  Country"  within 
the  meaning  of  section  701(b)  of  the  Act. 
the  rrc  is  required  to  determine 
whether  imports  of  wire  rod  from 
Trinidad  and  Tobago  materially  injure, 
or  threaten  material  injury  to,  a  \J.S. 
industry.  On  April  30, 1997,  the  ITC 
published  its  pieliminary  determination 
finding  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially  infured 


or  threatened  with  material  injury  by 
reason  of  imports  &om  Trinidad  and 
Tobago  of  the  subject  merchandise  (62 
FR  23485). 

Snbaidiaa  Valuation  Information 

Period  of  Investigation:  The  period  for 
which  we  are  measuring  subsidies  (the 
"POI")  is  calendar  year  1996. 

Allocation  Period:  In  the  past,  the 
Department  has  relied  upon  information 
from  the  U.S.  Internal  Revenue  Service 
("IRS")  on  the  industry-specific  average 
useful  life  of  assets  in  determining  the 
allocation  period  for  nonrecurring 
subsidies.  See  General  Issues  Appendix 
appended  to  Final  CountervaiWig  Duty 
Detennination;  Certain  Steel  Products 
from  Austria,  58  FR  37217,  37226  (July 
9, 1993)  {"General  Issues  Appendix"). 
However,  in  British  Steel  pic.  v.  United 
States.  879  F.  Supp.  1254  (OT  1995) 
("British  SteeD,  the  U.S.  Court  of 
International  Trade  (the  "Court")  ruled 
against  this  methodology.  In  accordance 
with  the  Court's  remand  order,  the 
Department  calculated  a  company- 
specific  allocation  period  for 
nonrecurring  subsidies  based  on  the 
average  useful  life  ("AUL")  of  non- 
renewable physical  assets.  This  remand 
determination  was  affirmed  by  the  Court 
on  June  4, 1996.  British  Steel.  929  F. 
Supp.  426,  439  (CIT  1996). 

In  this  investigation,  the  IDepartment 
has  followed  the  Court's  decision  in 
British  Steel.  Therefore,  for  purposes  of 
this  determination,  thq  Department  has 
calculated  a  company-specific  AUL. 
Based  on  information  provided  by 
respondents,  the  Department  has 
determined  that  the  appropriate 
allocation  period  for  CIL  is  15  years. 

Equityworthiness:  In  analyzing 
whether  a  company  is  equityworthy,  the 
Department  considers  whether  that 
company  could  have  attracted 
investment  capital  fitim  a  reasonable, 
private  investor  in  the  year  of  the 
government  equity  infusion  based  on 
information  available  at  that  time.  In 
this  regard,  the  Department  has 
consistently  stated  that  a  key  factor  for 
a  company  in  attracting  investment 
capital  is  its  ability  to  generate  a 
reasonaUe  return  on  investment  within 
a  reasonable  i>eriod  of  time. 

In  making  an  equityworthiness 
determination,  the  Department 
examines  the  following  Actors,  among 
others: 

1.  Current  and  past  indicators  of  a 
firm's  financial  condition  calculated 
from  that  firm's  financial  statements  and 
accounts; 

2.  Future  financial  prospects  of  the 
firm  including  market  studies,  economic 
forecasts,  and  projects  or  loan 
appraisab; 


3.  Rates  of  return  on  equity  in  the 
three  years  prior  to  the  government 
equity  infusion; 

4.  Equity  investment  in  the  firm  by 
private  investors;  and 

5.  Prospects  in  world  markets  for  the 
product  under  consideration. 

In  start-up  situations  and  major 
expartsion  programs,  where  past 
experience  is  of  littie  use  in  assessing 
fut\u«  performance,  we  recognize  that 
the  factors  considered  and  the  relative 
weight  placed  on  such  factors  may  differ 
from  those  used  in  the  analysis  of  an 
established  enterprise. 

For  a  more  detailed  discussion  of  the 
Department's  equityworthiness  criteria 
see  the  General  Issues  Appendix  at 
37244  and  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  France.  58 
FR  37304  Ouly  9,  1993)  [•Steel  from 
ftnnoe"). 

In  our  preliminary  determination,  we 
determined  that  the  Iron  and  Steel 
Company  of  Trinidad  and  Tobago 
("ISCOTT")  was  unequityworthy  for  the 
period  1986-1994.  Additional 
information  and  docimients  gathered  at 
verification  have  given  us  cause  to 
review  our  preliminary  determination. 
As  discussed  below,  we  determine  that 
ISCOTT  was  unequityworthy  from  Jtme 
13, 1984  to  December  31, 1991.  For  a 
discussion  of  this  determination,  see  the 
section  of  this  notice  on  "Equity 
Infusions." 

Equity  h4ethodology:  In  measuring  the 
benefit  frtim  a  government  equity 
infusion  to  an  unequityworthy 
company,  the  Department  compares  the 
price  paid  by  the  government  for  the 
equity  to  a  market  benchmark,  if  such  a 
benchmark  exists.  A  market  benchmark 
can  be  obtained,  for  example,  where  the 
company's  shares  are  publicly  traded. 
[See.  e.g..  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Spain,  58 
FR  37374.  37376  (July  9,  1993).) 

In  this  investigation,  where  a  market 
benchmark  does  not  exist,  the 
Department  is  following  the 
methodology  described  in  the  General 
Issues  Appendix  at  37239.  Under  this 
methodology,  equity  infusions  made 
into  an  unequityworthy  firm  are  treated 
as  grants.  Using  the  grant  methodology 
for  equity  infusions  into  an 
unequityworthy  company  is  based  o% 
the  premise  that  an  unequityworthiness 
finding  by  the  Department  is 
tantamount  to  saying  that  the  company 
could  not  have  attracted  investment 
capital  from  a  reasonable  investor  in  the 
infusion  year  based  on  the  available 
information. 

Creditworthiness:  When  the 
Departm«it  examines  whether  a 
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company  is  creditworthy,  it  is 
essentially  attempting  to  determine  if 
the  company  in  question  could  obtain 
commercial  financing  at  commonly 
available  interest  rates.  If  a  company 
receives  comparable  long-term  financing 
from  commercial  sources,  that  company 
will  normally  be  considered 
creditworthy.  In  the  absence  of 
comparable  commercial  borrowings,  the 
Department  examines  the  following 
feclors,  among  others,  to  determine 
whether  a  firm  is  creditworthy: 

1.  Current  and  past  indicators  of  a 
firm's  financial  health  calculated  from 
diat  firm's  financial  statements  and 
accounts; 

2.  The  firm's  recent  pest  and  present 
ability  to  meet  its  costs  and  fixed 
financial  obligations  with  its  cash  flow; 

and 

3.  Future  financial  prospects  of  the 
firm  including  market  studies,  economic 
forecasts,  and  projects  or  loan 
appraisals. 

m  start-up  situations  and  major 
expansion  {HOgrams,  where  past 
experience  is  of  little  use  in  assessing 
future  performance,  we  recognize  that 
the  factors  considered  and  the  relative 
weight  placed  on  such  factors  may  differ 
bom  those  used  in  the  analysis  of  an 
established  enterprise.  For  a  more 
detailed  discussion  of  the  Department's 
creditworthiness  criteria,  see,  e.g..  Steel 
from  France  at  37304,  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  the  United  Kingdom.  58  FR  37393, 
37395  (July  9, 1993)  {"Certain  Steel  from 
the  t/JC"). 

In  our  preliminary  determination,  we 
determined  that  ISCOTT  was 
uncreditworthy  for  the  period  1986- 
'   1994.  Additional  information  and 
documents  gadiered  at  verification  have 
given  us  cause  to  review  oui 
preliminary  determination.  As 
discussed  below,  we  determine  that 
ISCOTT  was  uncreditworthy  during  the 
period  June  13, 1984  to  December  31, 
1994.  ISCOTT  did  not  show  a  profit  for 
any  year  during  this  period  and 
continued  to  rely  upon  support  frt>m  the 
GOTT  to  meet  fixed  payments.  The 
company's  gross  profit  ratio  was 
consistenUy  negative  in  each  of  the 
years  in  which  it  had  sales. 
Additionally,  the  company's  operating 
profit  (net  income  before  depreciation, 
amortization,  interest  and  financing 
charges)  was  consistenUy  n^ative.  The 
firm  continued  to  show  an  operating 
loss  in  each  year  it  was  in  production, 
and -was  never  able  to  cov«  its  vari^ala 
costs. 

Regarding  the  period  prior  to  June  13, 
1984.  and  after  December  31. 1994.  we 
did  not  examine  ISCOTTs 


creditworthiness  because  ISCOTT  did 
not  receive  any  countervailable  loans, 
equity  infusions,  or  nonrecurring  grants 
during  those  periods. 

Discount  Rates:  We  have  calculated 
the  long-term  uncreditworthy  discount 
rates  for  the  period  1984  through  1994, 
to  be  used  iq  calculating  the 
countervailable  benefit  from 
nonreciuring  grants  and  equity 
infusions,  using  the  same  methodology 
described  in  otir  preliminary 
determination.  Specifically,  consistent 
with  our  practice  (described  in  Final 
Affirmative  Countervailing  Duty 
Determination:  Grain-Oriented 
Electrical  Steel  from  Italy.  59  FR  18357, 
18358  (April  18,  1994)  {"GOES")),  we 
took  the  highest  prime  term  loan  rate 
available  in  Trinidad  and  Tobago  in 
each  year  as  listed  in  the  Central  BonJr 
o/  Trinidad  and  Tobago:  Handbook  of 
Key  Economic  Statistics  and  added  to 
this  a  risk  premiimi  of  12%  of  the 
median  prime  lending  rate. 

Privatixation  Methodology:  In  the 
General  Issues  Appendix  at  37259.  we 
applied  a  new  methodology  with 
respect  to  the  treatment  of  subsidies 
received  prior  to  the  sale  of  a  company 
(privatization). 

Under  this  methodology,  we  estimate 
the  portion  of  the  purchase  price 
attributable  to  prior  subsidies.  We 
compute  this  by  first  dividing  the 
privatized  company's  subsidies  by  the 
company's  net  worth  for  each  year 
during  the  period  beginning  with  the 
earliest  point  at  which  nonrecurring 
subsidies  would  be  attributable  to  the 
POI  (in  this  case  1982  for  CIL)  and 
ending  one  year  prior  to  the 
privatization.  We  then  take  the  simple 
average  of  the  ratios.  The  simple  average 
of  these  ratios  of  subsidies  to  net  worth 
serves  as  a  reasonable  surrogate  for  the 
percent  that  subsidies  constitute  of  the 
overall  value  of  the  company.  Next,  we 
multiply  the  average  ratio  by  the 
purchase  price  to  derive  the  portion  (rf 
the  purchase  price  attributaUe  to 
repayment  of  prior  subsidies.  Finally, 
we  reduce  the  boaefit  streams  of  the 
prior  subsidies  by  the  ratio  of  the 
repayment  amoxmt  to  the  net  present 
value  of  all  remaining  benefits  at  the 
time  of  privatization.- 

In  the  current  investigation,  we  are 
analyzing  the  privatization  of  ISCOTT 
in  1994. 

Based  upon  our  analysis  of  the 
petition  and  responses  to  our 
questionnaires,  we  detennine  the 
following;: 


I.  Programs  Determined  To  Be 
Counterrailable 

A.  Export  Allowance  Under  Act  No.  14 

Under  the  provisions  of  Act  No.  14  of 
1976,  as  codified  in  Section  8(1)  of  the 
Corporation  Tax  Act,  companies  in 
Trinidad  and  Tobago  with  export  sales 
may  deduct  an  export  allowance  in 
calculating  their  corporate  income  tax. 
The  allowance  is  equal  to  the  ratio  of 
export  sales  over  total  sales  multiplied 
by  net  income.  Export  sales  U>  cotain 
Caricom  countries  are  not  eligible  few 
the  export  allowance  and  are  excluded 
from  the  amount  of  export  sales  for 
purposes  of  calculating.the  export 
allowance. 

A  countervailable  subsidy  exists 
within  the  meaning  of  section  771(5)  ei 
the  Act  where  there  is  a  financial 
contribution  frt>m  the  government 
which  confers  a  benefit  and  is  specific 
within  the  meaning  of  section  771  (SA) 
of  the  Act 

We  have  determined  that  the  export 
allowance  is  a  countervailable  subsidy 
within  the  meaning  of  section  771(5)  of 
the  Act.  The  export  allowrance  provides 
a  financial  contribution  because  in 
granting  it  the  GOTT  forgoes  revenue 
that  it  is  otherwrise  due.  The  export 
allowance  is  specific,  under  section 
771(5A)(B),  because  its  receipt  is 
contingent  upon  export  performance. 

We  verified  that  CIL  made  a 
deduction  for  the  export  allowance  on 
its  1995  income  tax  return,  which  was 
filed  during  the  POL  Because  the  expcxt 
allowance  is  claimed  and  realized  on  an 
annual  basis  in  the  course  of  filing  the 
corporate  income  tax  return,  we  have 
determined  that  the  benefit  from  this 
program  is  recurring.  To  calculate  the 
countervailable  suteidy  from  the  export 
allowance,  we  divided  CIL's  tax  savings 
during  the  POI  by  the  total  value  of  its 
export  sales  which  were  eligible  for  the 
export  allowance  during  the  POL  On 
thU  basis,  we  determine  the  ^ 

countervailable  subsidy  from  this 
program  to  be  3.72  percent  ad  va/orem. 

B.  Equity  Infusiorts 

In  1978.  ISCOTT  and  the  GOTT 
entered  into  a  Completion  and  Cash 
Deficiency  Agreement  ("OCDA")  with 
several  private  commercial  banks  in 
order  to  obtain  a  part  of  the  financing 
needed  for  construction  of  ISCOTT's 
plant  Under  the  turns  of  the  CCDA,  the 
GOTT  was  obligated  to  provide  certain 
equity  finnnring  toward  completion  of 
construction  of  ISCOTT's  plant,  to  cover 
loan  payments  to  the  extent  not  paid  by 
ISCOTT,  and  to  provide  cash  as 
necessary  to  enable  ISCOTT  to  meet  ito 
cuiient  liabilities. 
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In  Caibon  Steel  Win  Rod  from 
Trimdad  and  Tobago:  Final  Affirmative 
Countervxuhng  Duty  Determination  and 
Countervailing  Duty  Order,  49  FR  480 
0»QU«y  4, 1984)  ("  Wire  Rod  f ').  the 
Department  determined  that  payments 
or  advances  made  by  the  GOTT  to 
ISCXnr  during  its  start-up  years  were 
not  countsrvailable.  in  malcing  this 
datannination,  the  Department  took  into 
consideration  the  tact  that  it  is  not 
unusual  for  a  large,  capital  intensive 
profect  to  have  loases  during  the  start- 
up years,  the  bet  that  several 
independent  studies  forecast  a  fovorable 
outcome  far  ISCXDTT.  and  the  foot  that 
ISCOTT  enjojfed  several  important 
natural  advantages.  On  these  bases. 
advances  to  tSCOTT  through  April  of 
1983,  the  end  of  the  original  POI.  were 
found  to  be  not  countervailable. 

Given  the  Department's  decision  in 
IVin  Jiod  /  that  the  GOTT's  initial 
decision  to  invest  in  ISCOTT  and  its 
additional  investments  through  the  first 
quarter  of  1963  were  consistent  with 
conunarcial  considerations,  the  issiie 
pieeeiilud  in  this  investigation  is 
wlMther  and  at  what  point  the  GOTT 
ceased  to  behave  as  a  reasonable  private 
investor.  IXiring  the  period  from  1983  to 
19W,  a  period  of  continuing  losses. 
ISOOTT  and  the  GOTT  commissioned 
sevenl  studies  to  determine  the 
financially  preferable  course  of  action 
far  the  company.  The  information 
oontained  \a  these  studies  is  business 
praprialuy.  and  is  discussed  further  in 
a  maoiotandum  dated  October  14, 1997, 
from  Team  to  Richard  W.  Moieland. 
Acting  Deputy  Assistant  Secretary  for 
AO/CVD  Enforcement  ("Equity 
kiuaomndum"),  a  public  version  of 
which  is  available  in  the  public  file  for 
this  investigation  located  in  the  Central 
Records  Unit,  Department  of  Commerce, 
HCHB  Room  B-099  ("Public  Pile"). 
Baaed  on  infarmation  contained  in  the 
gtudiesand  our  review  of  the  results  of 
ISCOTTs  operations  over  the  period 
under  consideration,  we  determine  that 
the  GOTTs  investments  made  after  June 
13, 1984,  ware  no  longer  consistent  with 
the  practice  of  a  reasonable  private 
investor.  ISGOTT  continued  to  be 
unable  to  cover  its  variable  costs,  yet  the 
GOli  continued  to  provide  funding  to 
ISCOTT.  Despite  ISCOTT's  continued 
losses  and  no  rafson  to  believe  that 
under  the  conditions  in  place  at  that 
time  there  was  any  hope  of 
improvement,  the  GOTT  did  not  make 
further  investment  contingent  upon 
actions  that  would  have  been  required 
by  a  reasonable  private  investor. 

In  1988,  P.T.  bpat  Indo  ("Ispat"),  a 
company  affiliated  with  CIL,  came 
forward  and  expressed  an  interest  in 
leasing  the  plant  On  Aiwil  8, 1989,  die 


GOTT  and  Ispat  leached  agreement  on 
a  10-year  lease  agiaement  with  an 
option  for  Ispat  to  purchase  the  assets 
after  five  years.  The  first  few  years  of  the 
lease  were  marked  by  the  GOTT 
learning  to  assume  the  role  of  a  lessor 
and  the  management  of  CIL  working  to 
become  familiar  with  the  operations  of 
ISCOTT  and  to  develop  relations  with 
the  former  ISCOTT  employees.  Our 
review  of  internal  documents,  finanrial 
projections  and  historical  financial  data 
indicate  that  after  December  31,  1991, 
the  operations  of  the  ISCOTT  plant 
imder  CIL  and  ISCOTTs  financial 
condition  improved  such  that  we 
determine  that  investments  in  ISCOTT 
after  this  date  were  consistent  with  the 
practice  of  a  reasonable  private  investor. 
See,  Equity  Memorandum  for  farther 
discussion  of  the  information  used  in 
making  this  determination. 

We  have  determined  that  the  GOTT 
equity  infusions  into  ISOOTT  during  the 
period  from  June  13,  1984  through 
December  31.  1991  constitute 
countervailable  subsidies  in  accordance 
with  section  771(5)  of  the  Act  We 
determine  that  these  equity  infusioiu 
confer  s  benefit  under  771(S)(EXi)  of  the 
Act  because  these  investments  wen  not 
consistent  with  the  ustial  investment 
practice  of  private  investors.  Also,  they 
are  specific  «idthin  the  "«<i«"i"g  of 
section  771  (5 A)  because  daey  were 
limited  to  one  company,  ISOOTT. 

To  calculate  the  benefit,  we  followed 
the  "Eqiiity  Methodology"  described 
above.  The  benefit  allocated  to  the  POI 
was  adjxisted  according  to  the 
"Privatization  Methodology"  described 
above.  The  adjusted  amount  was 
divided  by  OL's  total  sales  of  all 
products  dtiring  the  POI.  On  this  basis, 
we  calculated  a  coimtervailable  subsidy 
rate  of  11.12  percent  ad  valorem. 

C.  Benefits  Associated  With  the  1994 
Sale  of  ISCOTTs  Assets  to  CIL 

In  December  1994.  CIL.  the  company 
created  by  Ispat  to  lease  and  operate  the 
plant,  exercised  the  purchase  option  in 
the  plant  lease  and  purchased  the  assets 
of  ISCOTT.  After  the  sale  of  its  assets. 
ISCOTT  was  nothing  but  a  shell 
company  with  liabilities  exceeding  its  * 
assets.  QL.  on  the  other  hand,  had 
purchased  most  of  ISCOTT's  assets 
without  being  burdened  by  ISCOTTs 
liabilities. 

The  liabilities  remaining  with 
ISCOTT  after  the  sale  of  productive 
assets  to  CIL  had  to  be  repaid,  assiuned. 
or  forgiven.  In  1995.  the  National  Gas 
Company  of  Trinidad  and  Tobago 
Limited  ("NGC").  which  was  owned  by 
the  GOTT,  and  the  National  Energy 
Corporation  of  Trinidad  and  Tob^o 
Limited  ("NEC"),  a  wholly  owned 


subsidiary  of  NGC,  wirrote  off  loans  owed 
to  them  by  ISCOTT  totaling  TT 
$77,225,775.  SimUarly.  Trinidad  and 
Tobago  National  Oil  Company  Limited 
("TRINTOC"),  also  owned  by  the  GOTT, 
wrote  off  debts  owed  by  ISCOTT 
totaling  TT  $10,492,830  as  bad  debt 
While  no  specific  government  act 
eliminated  this  debt,  CIL  (and 
consequenUy  the  subject  merchandise) 
received  a  benefit  as  a  result  of  this  debt 
being  left  behind  in  ISCOTT. 

We  have  determined  that  this  debt 
forgiveness  constitutes  a  countervailable 
subsidy  in  accordance  with  section 
771(5)  of  the  Act  because  it  represents 
a  direct  transfer  of  funds.  Also,  it  is 
specific  within  the  meaning  of  section 
771(5A)  because  it  was  limited  to  ona 
company. 

In  this  case,  to  calculate  the  benefit 
during  the  POI.  we  used  our  standard 
grant  methodology  and  applied  an 
uncreditworthy  discount  rate.  The  debt 
outstanding  after  the  December  1994 
sale  of  assets  to  CIL  (adjusted  as 
described  below)  was  treated  as  grants 

received  at  the  time  of  the  sale  of  the 
assets. 

After  the  1994  sale  of  assets,  certain 
non-operating  assets  [e.g.,  cash  and 
accounts  receivable)  remained  with 
ISCOTT.  These  assets  were  used  to  fiind 
repayment  of  ISCOTT's  remaining 
accounts  payable.  In  order  to  account 
for  the  fact  that  certain  assets,  including 
cash,  were  left  behind  in  ISCOTT,  we 
have  subtracted  this  amount  from  the 
liabilities  outstanding  after  the  1994  sale 
of  assets. 

The  benefit  allocated  to  the  POI  was 
adjusted  according  to  the  "Privatization 
Methodology"  described  above.  The 
adjusted  amount  was  divided  by  OL's 
total  sales  of  all  products  during  the 
POI.  On  this  basis,  we  determine  the  net 
sidwidy  to  be  1.17  percent  ad  valorem. 

D.  Provision  of  Electricity 

According  to  section  771(5|[E)  of  the 
Act  the  adequacy  of  remuneration  with 
respect  to  a  government's  provision  of  a 
good  or  service 

*  *  *  shall  bs  detenninad  in  relation  to 
prevailing  maiicet  cooditions  for  the  good  or 
service  being  provided  or  tlie  goods  being 
purduaed  in  the  coimtry  which  is  subject  to 
the  kivestigaUon  or  review.  Prevailing  market 
condttions  include  price,  quality, 
avmilability.  marlcetability.  transportation, 
and  ofthar  conditions  of  purchase  or  sale. 

Particular  problems  can  arise  in 
applying  this  standard  when  the 
government  is  the  sole  supplier  of  the 
good  or  service  in  the  country  <w  wdthin 
the  area  where  the  respondent  is 
located.  In  this  situation,  there  may  be 
no  alternative  market  prices  available  in 
the  country  (e.g..  private  prices. 
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competitively-bid  prices,  import  prices, 
or  other  types  of  market  reference 
prices).  Hence,  it  becomes  necessary  to 
examine  other  options  for  determining 
whether  the  good  has  been  provided  for 
less  than  adequate  remimeration.  This 
consideration  of  other  options  in  no  way 
indicates  a  departure  from  our 
prefsrence  for  relying  on  market 
conditions  in  the  relevant  country, 
specifically  market  prices,  when 
determining  whether  a  good  or  service 
is  being  provided  at  a  price  which 
reflects  adequate  remuneration. 

With  respect  to  electricity,  some  of 
the  options  may  be  to  examine  whether 
the  government  has  followed  a 
consistent  rate  making  policy,  whether 
it  has  covered  its  costs,  whedier  it  has 
earned  a  reasoiiable  rate  of  return  in 
setting  its  rates,  and/or  whether  it 
applied  market  principles  in 
determining  its  rates.  Such  an  approach 
is  warranted  where  it  is  only  the 
government  that  provides  electricity 
arithin  a  country  or  where  electricity 
caimot  be  sold  across  service 
jurisdictions  within  a  country  and  there 
are  divergent  consumption  and 
generation  patterns  writhin  the  service 
jurisdictions. 

The  Trinidad  and  Tobago  Electric 
Commission  ("TTEC").  which  is 
wholly-owned  by  the  GOTT.  is  the  sole 
supplier  of  electric  power  in  Trinidad 
and  Tobago.  For  billing  purposes,  TTEC 
classifies  electricity  consimiers  into  one 
of  the  following  categories:  residential, 
commercial,  industrial,  and  street 
lighting.  Industrial  users  are  further 
classified  into  one  of  four  categories 
depending  on  the  voltage  at  which  they 
take  powffl"  and  the  size  of  the  load 
taken.  QL  is  the  sole  user  in  the  very 
large  load  category  taking  its  power  at 
132  kV  for  loads  over  25.000  KVA. 
Other  large  industrial  users  take  power 
at  33  kV,  66  kV  or  132  kV  at  loads  from 
230  Volts  up  to  25,000  KVA. 

TTEC's  rates  and  tariffs  for  the  sale  of 
electricity  are  set  by  the  Public  Utilities 
Commission  ("FtXT'),  an  independent 
authority.  In  setting  electricity  rates,  the 
PUC  takes  into  account  cost  of  service 
studies  done  by  TTEC.  These  studies  are 
submitted  to  the  PUC,  where  they  are 
reviewed  by  teams  of  economists, 
statisticians,  and  auditors.  Public 
hearings  are  h^d  and  views  expressed 
orally  and  in  writing.  After  considering 
all  of  the  views  and  studies  submitted, 
the  PUC  issues  detailed  orders  with  the 
new  rates  and  explanations  of  how  they 
were  calculated.  In  establishing  these 
rates,  the  PUC  is  required  by  section  32 
of  its  rqpdations  to  ensure  that  the  new 
rates  will  cover  costs  and  expenses  and 
allow  for  a  return. 


The  electricity  rates  in  effect  during 
the  POI  were  based  on  cost  of  service 
studies  for  1987  and  1991.  Based  on 
these  studies  and  staff  audit  reports,  the 
PUC  in  1992  issued  Order  Nuiober  80 
with  the  new  electricity  rates  and  a 
lengthy  explanation  of  the  bases  for 
these  rates.  The  order  allowed  for  a 
^Mcified  return  to  TTEC  on  its  sales  of 
electricity.  In  1993  and  1994,  the  first 
two  years  following  the  order,  TTEC 
was  profitable  for  the  first  time  in  years. 
However,  TTEC  had  large  losses  in  1995 
and  losses  in  1996  of  alxtut  half  the 
1995  losses.  

As  noted  above,  TTEC  is  the  only 
supplier  in  Trinidad  and  Tobago  of 
electricity.  ConsequenUy.  there  are  no 
competitively-set  private  benchmark 
prices  in  Trinidad  and  Tobago  to  use  in 
determining  whether  TTEC  is  receiving 
adequate  remuneration  within  the 
meaning  of  section  771(5)(E)  of  the  Act 
l^trlcjng  such  benchmarks,  the  only 
bases  we  have  for  determining  what 
constitutes  adequate  remuneration  are 
TTEC's  costs  and  revenues. . 

Despite  PUC's  mandate  to  set  rates 
that  will  cover  the  costs  of  providing 
electricity  plus  an  adequate  return,  past 
history  indicates  that  this  directive  has 
seldom  been  met  In  addition,  evidence 
in  the  cost  of  service  studies,  including 
the  most  recent  cost  of  service  study 
prepared  in  1997.  indicates  that  TTEC 
did  not  receive  adequate  remuneration 
on  its  sales  of  electricity  to  QL.  This 
evidence  is  proprietary  and  is  discussed 
in  the  October  14. 1997  proprietary 
memorandum  entitled  Adequate 
Remuneration  for  Electricity. 
ConsequenUy.  we  determine  that  the 
GOTT  is  bestowing  a  benefit  on  QL 
through  TTEC's  provision  of  electricity. 
We  further  determine  that  this  benefit  is 
specific  because  QL  is  the  only  user  in 
its  customer  category  and,  hence,  the 
only  company  paying  fees  and  tariffs  at 
that  rate. 

Adequacy  of  remuneration  is  a  new 
statutory  provision  which  replaced 
"preferentiality"  as  the  standard  for 
determining  whether  the  government's 
provision  of  a  good  or  service 
constitutes  a  countervailable  subsidy. 
The  Department  has  had  no  experience 
administering  section  771(5)(E)  and 
Congress  has  provided  no  guidance  as  to 
how  the  Depaitoient  should  interpret 
this  provision.  This  case  and  the  other 
concurrent  wire  rod  cases,  mark  the  first 
instances  in  which  we  are  applying  the 
new  standard.  We  anticipate  that  our 
policy  in  this  area  will  continue  to  be 
refined  as  we  address  similar  issues  in 
thefriture. 

We  calculated  the  benefit  for 
electricity  by  comparing  QL's  actual 
electricity  rate  in  1996  with  the  rate  that 


would  have  yielded  an  adequate  return 
to  TTEC,  as  calculated  in  its  1996  cost 
of  service  study.  (We  used  the  cbst  of 
service  study  to  calculate  the  benefit  as 
there  was  no  suitable  market-based 
benchmarks  for  electricity  in  Trinidad 
and  Tobago.)  We  divided  the  total 
shortfall  based  on  QL's  POI  riectricity 
consumption  by  QL's  total  sales  of  all 
products  during  the  POL  On  this  basis, 
we  calculated  a  countervailable  subsidy 
rate  of  1.46  percent  ad  valorem. 

IL  PragranH  Dateraaioed  to  Be  Net 
Countervailable 

A.  bnport  Duty  Concessions  tinder 
Secti<m  56  of  the  Custams  Act 

Section  56  of  the  Customs  Act  of  1983 
provides  for  fuU  or  partial  relief  from 
import  duties  on  certain  machinery, 
equipment,  and  raw  materials  used  in 
an  approved  industry.  The  approved 
industries  that  may  benefit  from  this 
relief  are  listed  in  the  Third  Schedule  to 
Section  56.  In  all,  76  industries  are 
eligible  to  qualify  for  relief  under 
Section  56. 

Companies  in  these  industries  that  are 
seeking  import  duty  concessions  apply 
by  letter  to  the  Tourism  and  Industries 
Development  Company,  which  reviews 
the  application  and  forwards  it  with  a 
recommendation  to  the  Ministry  of 
Trade  and  Industry.  If  the  Ministry  of 
Trade  and  Industry  approves  the 
application,  the  applicant  receives  a 
Ehity  Relief  License,  which  specifies  the 
particular  items  for  which  import  duty 
concessions  have  been  authorized.  QL 
received  import  duty  exemptions  under 
Section  56  of  the  Customs  Act  during 
the  POL 

In  its  June  30, 1997,  supplemental 
response,  the  GOTT  provided  a 
breakdown  by  industry  of  the  ntunber  of 
licenses  issued  during  the  first  six       * 
months  of  die  POI.  During  the  POL  the 
Ministry  of  Trade  and  Industry  issued  a 
large  number  of  licenses  to  a  wide  cross- 
section  of  industries.  Some  of  the         [' 
licenses  were  new  issuances  and  oth^ 
were  renewals  of  licenses  previously 
issued.  The  breakdown  of  licenses  by 
industry  indicated  that  the  recipients  of 
the  exemption  were  not  limited  to  a 
specific  industry  or  group  of  industries, 
llie  breakdown  also  indicated  that  the 
steel  industry  was  not  a  predominant 
user  of  the  subsidy  nor  (Ud  it  receive  a 
disproportioiute  share  of  benefits  imder 
this  program.  For  these  reasons,  we 
determine  that  import  duty  concessions 
under  Section  56  of  the  Customs  Act  are 
not  limited  to  a  specific  industry  or 
group  of  industries  and,  hence,  are  not 
countervailable. 
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B.  Point  Lisas  Industrial  Estate  Lease 

As  noted  above  in  the  Pmvision  of 
Electricity  <(8ction  of  this  notice, 
particular  problems  can  arise  in 
applying  the  standard  for  adequate 
remuneration  when  the  government  is 
the  sole  supplier  of  the  good  or  service 
in  the  countiy  or  within  the  area  where 
the  respondent  is  located.  With  respect 
to  the  leasing  of  land,  some  of  the 
options  to  consider  in  determining 
whether  the  good  has  been  provided  for 
less  than  adequate  remuneration  may  be 
to  examine  whether  the  government  has 
covered  its  costs,  whether  it  has  earned 
a  reasonable  rate  of  retiun,  and/or 
whether  t  applied  market  principles  in 
determining  its  prices.  In  the  instant 
case,  we  have  found  no  alternative 
market  reference  prices  to  use  in 
determining  whether  the  government 
has  provided  (leased)  the  land  for  less 
than  adequate  remuneration  As  such, 
we  have  examined  whether  the 
government's  price  was  determined 
according  to  the  same  market  £actors 
that  a  private  lessor  would  use  in  setting 
lease  rates  for  a  tenant. 

The  Point  Lisas  Industrial  Port 
Development  Company  ("PLIPDECO") 
owns  and  operates  Point  Lisas  Industrial 
Estate.  Prior  to  1994.  PUPDECO  was  98 
percent  government-owned.  Since  then, 
PUPDECO's  issued  share  capital  has 
been  held  43  percent  by  the 
government,  eight  percent  by  Caroni 
Limited,  a  wholly-owned  government 
entity,  and  49  percent  by  2.500 
individual  and  corporate  shareholders 
whose  shares  are  publicly  traded  on  the 
Trinidad  and  Tobago  Stock  Exchange. 
We  were  unable  to  find  any  privately- 
owned  industrial  estates  in  Trinidad 
and  Tobego  to  provide  competitively- 
set,  private,  benchmark  rates  to 
determine  the  adequacy  of  PLIPDECX)'s 
lease  rates. 

ISCXDTT,  the  predecessor  company  to 
QL,  entered  into  a  30-year  lease 
contract  for  a  site  at  Point  Lisas  in  19S3, 
retroactive  to  1978.  The  1983  lease  rate 
was  revised  in  1988.  In  1989.  the  site 
was  subleased  to  CIL  at  the  revised 
rental  fee.  In  1994.  ISCOTT  and 
PUPDECO  signed  a  novation  of  the 
lease  whereby  ISCOTT' s  name  was 
replaced  on  the  lease  by  QL's.  During 
the  POI,  CIL  paid  the  1988  revised 
rental  fee  for  the  site. 

Under  section  771(5)  of  the  Act,  in 
order  for  a  subsidy  to  be  coimtervailable 
it  must,  inter  alia,  confer  a  benefit.  In 
the  case  of  goods  or  services,  a  benefit 
is  normally  conferred  if  the  goods  or 
services  are  provided  for  less  than 
adequate  remuneration.  The  adequacy 
of  remuneration  is  determined  in 
relation  to  prevailing  market  conditions 


for  the  good  or  service  provided  in  the 
country  of  exportation.  - 

In  establishing  lease  rates  for  sites  in 
the  industrial  estate,  PUPDEXX)  uses  a 
standard  schedule  of  lease  rates  as  a 
starting  point  for  negotiating  with 
prospective  tenants.  The  standard  lease 
rates  reflect  PUPDECO's  evaluation  of 
the  market  value  of  land  in  the  estate. 
Individual  rates  are  negotiated  based  on 
a  variety  of  fectors,  such  as  the  size  of 
the  lot,  the  type  of  lease,  the  type  of 
business,  the  attractiveness  of  ^e 
tenant,  and  the  date  on  which  the  lease 
contract  was  signed.  Because  rates  are 
negotiated  individually  with  each 
tenant,  the  rate  paid  l>y  GIL  (and  other 
tenants)  is  specific. 

The  site  leased  by  ISCOTT  in  1983 
and  now  occupied  by  CIL  is  the  largest 
site  in  the  Point  Lisas  Industrial  Estate 
with  an  overall  area  that  is  considerably 
more  than  double  the  size  of  the  next 
largest  site.  After  CIL's  site  and  the  next 
largest,  the  size  of  the  remaining  sites 
drops  significantly.  At  verification,  we 
examined  leases  of  other  sites  in  the 
estate  and  found  only  one  site  with  a  30- 
yew  laeee  that  was  signed 
contemporaneously  with  CIL's  lease. 
The  remaining  leases  examined  had 
terms  of  99  years,  or  30-year  leases  that 
were  signed  much  later  than  CIL's.  The 
method  of  calculating  the  lease  rate  on 
a  99-year  lease  is  fundamentally 
different  ftom  the  calculation  on  a  30- 
year  lease,  because  tenants  with  99-year 
leases  effectively  purchased  the  land  at 
the  start  of  the  lease,  making  only  token 
annual  lease  payments  thereafter. 

Tenants  with  30-year  leases  make 
substantial  annual  lease  payments 
throughout  the  lease  but  no  large  initial 
payment.  Therefore,  we  decided  not  to 
compare  a  99-year  lease  rate  to  CIL's  30- 

Jrear  lease  rate.  Eliminating  the  99-year 
eases  left  only  one  lease  with  a  site  that 
was  somewhat  comparable  in  size  to 
CflL's  site.  CIL's  lease  fee  per  square 
meter  was  in  line  with  the  lease  fee  for 
the  next  most  comparable  site. 

Aside  from  the  lease  contract  on  the 
next  most  comparable  site,  we  have  no 
other  readily  available  benchmark  w 
guideline  to  determine  whether  the 
lease  rate  paid  by  CIL  provides  adequate 
remuneration  to  PLIPDECO.  The 
standard  lease  cannot  serve  as  an 
appropriate  benchmark  because  it  is 
used  as  the  starting  point  for 
negotiations.  All  of  Uie  leases  examined 
at  verification  had  rates  below  the 
standard  rate.  Aside  from  the  next 
largest  site,  the  leases  for  other  sites  in 
the  estate  were  also  foimd  to  be 
imsuitable.  The  disparity  in  both  the 
sizes  of  these  leases  and  the  yean  in 
which  they  were  signed  when  compared 
with  CIL's  site  and  lease  rendered  their 


use  inappropriate.  Further,  we  found  no 
privately  owned  industrial  estates  in 
Trinidad  and  Tobago.  Therefore,  in 
addition  to  a  direct  comparison  of  CIL's 
lease  rate  with  that  of  the  next  most 
similar  site,  we  also  considered  other 
fectors  in  determining  whether 
PLIPDECO  received  adequate 
remuneration. 

PLIPDECO  considered  ISCOTT  to  be 
the  anchor  tenant  in  the  estate  becaiise 
it  was  the  first  company  to  locate  in  the 
estate,  and  because  of  its  size  and  its 
role  as  the  first  steel  producer  in 
Trinidad  and  Tobago.  Further,  ISCXTITs 
annual  lease  payments  provided  a 
considerable  cash  flow  to  PLIPDECO, 
especially  in  the  early  years  of  the  estate 
when  PLIPDECO  was  in  need  of  funds 
for  continued  development.  In  addition, 
ISCOTT  was  expected  to  draw  other 
companies  into  the  estate.  As  we  foimd 
at  verification.  PUPDECO's  expecUtions 
that  ISCOTT  would  draw  other 
companies  into  the  estate  were,  in  feet, 
realized.  Although  a  precise  dollar  value 
cannot  be  placed  on  these  fectora, 
PLIPDECO  took  them  into  consideradon 
when  establishing  ISCOTT's  lease  rate. 
That  PLIPDECO  took  these  fecton  into 
consideration  is  an  indication  that  its 
negotiations  were  intended  to  assure 
adequate  remuneration  on  its  lease  to 
QL. 

During  the  years  for  which  we  have 
information,  1992  through  1995. 
PLIPI^CO  has  been  consistently 
profitable.  In  addition.  PUPDECO's 
successful  public  stock  offering  of  49 
percent  of  its  shares  in  1994 
demonstrates  that  investors  viewed  the 
comnany  as  a  good  investment 
Ail  of  these  nets  support  our 
detejcmination  that  PLIEDECO  is  a 
company  that  has  succeeded  in 
achieving  adequate  remuneration  in  iti 
dealings  %vith  CIL  and  with  other 
tenants  in  the  estate.  Therefore,  we 
determine  that  QL's  lease  rates  have 
provided  adequate  remuneration  for  its 
site  in  the  Point  Lisas  Industrial  Estate. 

C.  Provision  (^Natural  Gas 

As  noted  above  in  the  Provision  of 
Electricity  section  of  this  notice, 
particular  problems  can  arise  in 
applying  the  standard  for  adequate 
remuneration  when  the  government  is 
the  sole  supplier  of  the  good  or  service 
in  the  country  or  within  the  area  where 
the  respondent  is  located.  With  respect 
to  the  provision  of  natural  gas,  some  of 
the  options  may  be  to  examine  whether 
the  government  has  covered  its  costs, 
whether  it  has  earned  a  raesonable  rate 
of  return,  and/or  whether  it  applied 
market  principles  in  determining  its 
prices.  In  the  instant  case,  we  have 
found  no  alternative  maricet  reference 


Federal  Register  /  Vol.  62,  No.  204  /  Wednesday.  October  22,  1997  /  Notices 


prices  to  use  in  determining  whether  the 
government  has  provided  natural  gas  for 
less  than  adequate  remimeration.  As 
such,  we  have  examined  whether  the 
government  earned  a  reasonable  rate  of 
return  and  whether  the  government 
applied  market  principles  in 
determining  its  prices. 

NGC  is  the  sole  supplier  of  natural  gas 
.to  industrial  and  commercial  users  in 
Trinidad  and  Tobago.  NGC  provides  gas 
pursuant  to  individual  contracts  with 
each  of  its  customere.  Natural  gas  prices 
to  small  consumers  are  fixed  prices  with 
an  annual  escalator.  Prices  to  large 
consumers  are  negotiated  individually 
based  on  annual  volume,  contract 
duration,  payment  terms,  use  made  of 
the  gas.  any  take  or  pay  requirement  in 
the  contract,  NGC's  liabili^  for 
damages,  and  whether  new  pipeline  is 
required.  Prices  must  be  approved  by 
NGC's  Board  of  Directors.  Althouj^ 
NGC  is  100  pmcent  government-owned, 
the  COTT  indicates  that  none  of  the 
current  members  of  the  board  is  a 
government  official  nor  do  any 
government  laws  or  regulations  regulate 
the  pricing  of  natural  gas. 

The  price  paid  by  CIL  for  natural  gas 
during  the  POI  was  established  in  a 
January  1,  1989  contract  between 
ISCOTT  and  NGC  that  ISCOTT  assigned 
to  GIL  on  April  28, 1989.  Average  price 
data  submitted  by  the  GOTT  for  large 
industrial  users  of  natural  gas  indicate 
that  the  price  paid  by  CIL  during  the 
POI  was  in  line  with  the  average  price 
paid  by  large  industrial  users  overall. 

At  verification,  NGC  officials 
explained  that  the  company  operates  on 
a  strictly  commercial  basis,  purchasing 
natural  gas  at  the  lowest  prices  it  can 
negotiate  and  selling  and  distributing 
the  gas  at  prices  that  assure  the 
company's  profitability.  The  years  for 
which  we  have  information  on  NGC's 
profitability,  1992  to  1995.  demonstrate 
that  the  company  has  been  consistently 
profitable. 

Clearly,  in  its  contract  negotiations 
and  its  overall  operations,  NGC  has 
demonstrated  that  it  realizes  an 
adequate  return  on  its  sales  and 
distribution  of  natural  gas  to  CIL  and  its 
other  customers.  For  this  reason,  we 
have  determined  that  the  prices  paid  by 
QL.  which  are  in  line  with  those  paid 
by  other  large  consumers,  provide 
adequate  remuneration  to  NGC  for  the 
natuial  gas  supplied  to  GIL.  Therefore, 
we  have  determined  that  NGC's 
provision  of  natural  gas  to  CIL  is  not  a 
countervailable  subsidy  under  section 
771(5)  of  the  Act 


IV.  Ptograsaa  Determined  To  Be  Not 
Used 

A.  Export  Promotion  Allotrance 

B.  Corporate  Tax  Exemption 

V.  Program  Detemdned  Not  To  Exist 

A.  Loan  Guarantee  From  the  Trinidad 
and  Tobago  Electricity  Commission 

By  1988.  ISCOTT  had  accumulated 
TT  $19,086,000  in  unpaid  electricity 
bills  owed  to  TTEC.  To  manage  this 
debt.  TTEC  obtained  a  loan  from  the 
Royal  Bank  of  Trinidad  and  Tobago 
which  enabled  TTEC'to-more  readily 
carry  the  receivable  due  from  ISCOTT. 
By  1991,  ISCOTT  extinguished  its  debt 
to  TTEC. 

At  no  time  during  this  period  did 
TTEC  provide  a  guarantee  to  ISCOTT 
which  enabled  ISCOTT  to  secure  a  loan 
to  settle  the  outstanding  balance  on  its 
account  The  financing  obtained  by 
TTEC  from  the  Royal  Bank  benefitted 
TTEC  rather  than  ISCOTT  because  it 
allowed  TTEC  to  have  immediate  use  of 
funds  that  othnwise  would  not  have 
been  available  to  it  On  this  besis,  we 
determine  that  TTEC  did  not  provide  a 
loan  guarantee  to  ISCOTT  for  purposes 
of  securing  a  loan  to  settle  the 
mitntnnding  balance  owed  to  TTEC 
Therefore,  we  determine  that  this 
program  did  not  exist 

Interested  Party  Gominents 

Comment  1:  Treatment  of  shareholder 
advances:  Petitioners  claim  that  GOTT 
advances  to  ISCOTT  should  be  treated 
as  grants  rather  than  as  equity.  In 
petitioners'  view,  these  advances  had 
none  of  the  characteristics  of  debt  or 
equity,  such  as  provisions  for 
repayment,  dividends,  or  any  addidonal 
claim  on  funds  in  the  event  of 
liquidation.  Petitioners  cite  to  Certain 
Hot  Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  France,  58  FR  6221 
(January  27. 1993)  ["Leaded  Bar  from 
France"),  where  the  Department  treated 
shareholder  advances  as  grants  because 
no  shares  were  distributed  when  the 
advances  were  made,  despite  the  feet 
that  shares  were  issued  at  a  later  date. 
Petitioners  point  out  that  the  GOTT 
received  no  shares  at  the  time  of  its 
advances  to  ISCOTT. 

Respondents  claim  that  the  advances 
should  be  treated  as  equity. 
Respondents  note  that  ISCOTTs  annual 
reports  consistently  state  that  it  was  the 
practice  for  advances  to  be  capitalized 
as  equity,  and  that  in  feet,  ISCOTT 
issued  shares  for  nearly  all  advances 
through  1987.  In  addition,  according  to 
respondents,  the  CGDA  states  that 
pending  the  issuance  of  any  shares,  any 
payment  from  the  GOTT  shall  constitute 


paid-up  share  capital.  Respondmts 
further  note  that  Wire  Rod  I,  the 
Department  characterized  GOTT 
funding  as  equity  contributions. 
Respondents  cite  to  Certain  Steel  from 
the  U.K.  at  37395.  where  the  Department 
stated  that  despite  the  fact  that  die  U.K. 
government  did  not  receive  any 
additional  ownership,  such  as  stock  or 
additional  rights,  in  return  for  the 
capital  provided  to  BSC  under  Section 
18(1)  since  it  already  owned  100  percmit 
of  the  company,  such  advances  to  BSC 
were  treeted  as  equity. 

Department's  Position:  We  agree  with 
respondents  and  have  continued  to  treat 
advances  from  the  GOTT  as  equity  at 
the  time  of  receipt  In  Certain  Steel  from 
the  UJC.,  as  in  this  case,  requests  for 
funding  from  the  government  were 
examined  on  a  case-by-case  basis.  This 
treatment  is  consistent  with  our 
treatment  of  advances  in  Wire  Rod  I  and 
our  preliminary  determination  in  this 
prooeeding.  Fuirther,  similar  to  Certain 
Steel  from  the  U.K..  ISCOTT  issued 
additional  shares  to  the  GOTT  on 
several  (x:casions  to  reduce  the  balance 
of  the  shareholder  advances,  whereas  in 
Leaded  Bar  from  France  there  was  no 
underatanding  that  shareholder 
advances  were  to  be  converted  to  equity, 
and  converaion  occurred  only  as  put  of 
a  government-sponsored  debt 
restructuring. 

Comment  2:  Equityworthiness: 
Petitioners  claim  that  if  the  Department 
treats  the  stockholder  advances  as 
equity.  ISCOTT's  financial  statements 
and  information  gathered  at  verification 
demonstrate  diat  ISCOTT  was 
unequityworthy  after  March  1983.  and 
the  Department  should  view  the 
provision  of  equity  as  inconsistent  with 
the  practice  of  a  reasonable  private 
investor.  Petitioners  note  that  ISCOTT 
had  losses  in  every  yser  from  1982 
through  1994.  Petitioners  argue  that 
ISCOTT's  inability  to  cover  its  variable 
costs  while  operating  the  steel  plant 
demonstrates  that  the  company  should 
have  been  shut  down.  Petitionera  uj;ge 
the  Department  to  follow  its  practice  of 
placing  greater  reliance  on  past 
indicators  rather  than  on  flawed  stiidies 
projecting  dubious  foture  expectations, 
which  respondents  have  pointed  to  as 
evidence  of  ISCOTT's  equityworthiness. 
Petitioners  cite  to  the  1983  Report  of  the 
Committee  Appointed  by  Cabinet  to 
Consider  the  Future  of  ISCOTT 
["Committee  Report"),  where  under  any 
of  the  options  considered,  ISCOTT  was 
projected  to  show  a  loss,  as  further 
evidence  that  ISCOTT  was 
unequityworthy. 

Respondents  claim  that  the  financial 
ratios  in  this  case  must  be  interpreted  in 
the  context  of  a  start-up  enterprise. 
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Respondents  contend  that  a  venture 
capitalist  would  recognize  that  a  start- 
up enterprise  will  incur  losses  for 
several  years.  Second,  respondents 
point  out  that  while  the  Committee 
Report  cited  by  petitioners  predicted  an 
overall  loss  over  the  next  five  years,  the 
trend  was  decidedly  positive,  with 
increasing  profits  projected  for  the  last 
two  years  included  in  the  study,  1986 
and  1967. 

Department's  Position:  We  agree  with 
petitioners,  in  part.  At  some  point,  a 
reasonable  private  investor  would  have 
come  to  question  ISCOTT's  continued 
inability  to  achieve  forecasted  operating 
results,  and  would  have  made  futiue 
funding  contingent  on  timely, 
fundamental  changes  in  the  company's 
operations,  shutting  down  the  plant,  or 
privatizing  ISCOTT.  As  discussed  above 
in  the  Equity  Infusions  section  of  this 
notice,  we  are  including  advances  from 
the  GOTT  to  ISCOTT  during  the  period 
June  13. 1984  through  December  31. 
1991.  in  our  calculation  of  CIL's 
cnimtervailable  subsidy  rate. 

Comment  3:  Loan  guarantees  under 
the  CCDA:  Respondents  claim  that  the 
GOTT's  principal  and  interest  pMyments 
on  ISCOTT's  behalf  made  pursuant  to 
loan  guarantees  under  the  CCDA  are  not 
countervailable.  In  the  1984  final,  the 
Department  found  that  the  GOTTs  loan 
guarantees  under  the  CCDA  were  on 
terms  consistent  with  commercial 
considerations.  Therefore,  payments 
which  the  GOTT  made  on  these  loans 
pursuant  to  the  guarantees  should  also 
be  considered  consistent  with 
commercial  considerations.  In  Carbon 
Steel  Wire  Rod  from  Saudi  Arabia.  51 
FR  4206  (February  3.  1986),  the 
Department  determined  that  funding  in 
1983  made  pursuant  to  a  prior 
agreement,  which  was  on  terms 
consistent  with  commercial 
considerations,  was  not  countervailable. 
even  though  funds  provided  pursuant  to 
a  new  investment  decision  in  1983  were 
countervailable  because  the  company 
was  no  longer  equityworthy.  Similarly, 
in  Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Corrosion 
resistant  Carbon  Steel  Flat  Products 
from  New  Zealand.  58  FR  37366,  37368 
(July  9. 1993),  the  Department 
confirmed  that  a  government's  payment 
erf  loans  under  a  guarantee  agreement  is 
not  countervailable  if  the  underlying 
guarantee  was  commercially  reasonable. 

Respondents  also  seek  to  clariiy  that 
even  if  the  GOTT  had  liquidated 
ISCOTT,  the  GOTT  could  not  have 
avoided  its  payment  obligations.  As  of 
1983.  all  funding  under  the  loans 
covered  by  the  CCDA  had  been  drawn 
down,  and  were  subject  to  guarantees  bv 
the  GOTT. 


Petitioners  argue  that  when  the 
Department  determined  in  1984  that  the 
GOTT's  decision  to  enter  into  the  CCDA 
was  radonal,  it  was  not  at  that  time 
determining  that  any  and  all  future 
payments  under  the  CCDA  would 
necessarily  be  consistent  with  the 
private  investor  standard.  Petitioners 
contend  that  if  the  GOTT  had  acted  as 
a  reasonable  private  investor,  it  would 
have  shut  ISCOTT  down  and  stopped 
the  financial  hemorrhaging.  Instead, 
petitioners  argue,  both  ISCOTT  and  the 
GOTT  were  too  preoccupied  with  non- 
commercial considerations  to  consider 
the  reasonable  course  of  action. 

Department's  Position:  We  disagree 
with  respondents  that  the  GOTT  was 
inexorably  committed  to  make 
continued  payments  on  ISCOTTs  behalf 
as  a  result  of  the  loan  guarantees 
contained  in  the  CCDA.  Had  the  GOTT's 
actions  been  consistent  with  those  of  a 
reasonable  private  investor,  as  a 
controlling  shareholder  in  ISCOTT,  the 
GOTT  would  have  sought  to  minimize 
losses.  Shutting  down  the  plant  would 
have  been  less  expensive  than 
continuing  to  operate  the  plant  in  such 
a  manner  that  no  projection  was  ever 
achieved  and  variable  costs  were  never 
covered  by  revenues.  The  GOTT 
constructed  the  ISCOTT  plant  because  it 
had  studies  indicating  the  plant  was  a 
viable  investment.  When  CIL  leased  the 
ISCOTT  plant,  it  demonstrated  that 
ISCOTT  was  viable.  The  GOTT  could 
have  pursued  less  cosUy  alternatives 
than  continued  funding  of  ISCOTT's 
operations  with  no  requirement  that 
timely  and  demonstrable  actions, 
including  consideration  of  shutting 
down  the  plant,  be  taken  to  reduce  or 
eliminate  the  amount  needed  to  fulfill 
all  of  its  obligations  under  the  CCDA. 

Comment  4:  Countervailability  of  cash 
deficiency  payments  under  the  CCDA: 
Ra^xindents  claim  that  the  CCDA 
imposed  a  further  legal  obligation  on  the 
GOTT  that  was  distinct  from  its 
commitment  to  meet  ISCOTT's  CCDA 
debt  service  obligations.  Specifically, 
the  CCDA  required  the  GOTT  to  provide 
funds  to  ISCOTT  to  cover  any  other  cash 
deficiency,  such  as  an  operating  loss. 
Respondents  argue  that  both  external 
and  internal  studies  demonstrate  that 
GOTT's  decisions  to  cover  these  cash 
deficiencies  were  consistent  with  those 
of  a  reasonable  private  investor. 

Petitioners  reply  that  the 
Department's  prior  determination  that 
the  GOTT's  decision  to  enter  into  the 
CCDA  was  rational  has  no  bearing  on 
whether  or  not  subsequent  decisions  to 
fund  money-losing  operations  was 
rational.  Petitioners  contend  that  the 
rationality  of  guarantee  payments  must 
be  evaluated  anew  each  time,  and  that 


the  GOTT  should  have  realized  that 
shutting  down  the  ISCOTT  plant  would 
have  been  the  least  cost  available 
alternative. 

Department's  Position:  We  agree  with 
petitioners  that  our  1984  decision 
regarding  the  CCDA  did  not  give  the 
GOTT  license  to  provide  continued 
funding  to  ISCOTT  immune  from 
potential  countervailability  under  U.S. 
law.  A  reasonable  private  investor 
acting  on  a  guarantee  would  pursue  the 
least-cost  alternative,  and  would  ensure 
that  the  amount  of  funding  under  such 
a  guarantee  is  truly  necessary.  Wo  are 
not  persuaded  that  the  GOTT's  actiotu 
were  consistent  with  those  of  a 
reasonable  private  investor,  as  discussed 
above  in  the  Equity  Infusions  section  of 
this  notice. 

Comment  5:  Post-lease  funding  of 
ISCOTT:  Respondents  claim  that  after 
ISCOTT's  assets  were  leased  to  CIL  in 
May  1989.  any  funds  provided  to 
ISCOTT  by  the  GOTT  did  not  provide 
a  subsidy  to  CEL's  1996  production. 
Respondents  note  that  CIL  has  always 
been  a  separate  and  distinct  company, 
with  no  ownership  interest  in,  or  other 
affiliation  with,  ISCOTT.  Therefore, 
according  to  respondents,  there  is  no 
basis  for  attribution  of  ISCOTT's 
subsidies  to  CIL.  Respondents  note  that 
as  discussed  in  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Hot  Rolled  Laad  and  Bismitth 
Carbon  Steel  Products  from  the  United 
Kingdom.  58  FR  6237  (January  27,  1993) 
("Leaded  Bar  from  the  U.K."),  the 
Department  did  not  attribute  any 
subsidies  received  by  BSC  after  it  had 
spun  off  its  Special  Steels  Division  into 
a  joint  venture.  United  Engineering 
Steels  Limited  ("UES").  In  that  case  the 
Department  did  not  attribute  any 
subsidies  received  by  BSC  after  the  spin 
off  to  the  joint  venture,  stating  that  there 
was  "no  evidence  of  any  mechanisms 
for  passing  through  subsidies  irom 
British  Steel  pic  to  UES  (e.g.,  cash 
infusions)  after  the  formation  of  the 
joint  vent\u«.  Therefore  we  determine 
that  any  benefits  received  by  BSC  after 
the  formation  of  the  joint  venture  do  not 
pass  through  to  UES."  Respondents 
contend  that,  similarly,  in  this  case 
there  is  no  evidence  that  subsidies 
received  by  ISCOTT  after  CIL  took 
control  of  the  steel-making  farilitieii 
continued  to  benefit  CIL. 

Respondents  further  contend  that  any 
past  subsidies  found  to  have  been 
received  by  ISCOTT  cannot  be  found  to 
have  conferred  a  benefit  on  CIL's 
production  of  wire  rod  in  1996,  as 
required  by  section  771(5)(E)  of  the  Act. 
Respondent's  argue  that  Cn.  never 
received  any  of  the  advances  provided 
to  ISCOTT,  and  note  that  CIL  remained 
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a  completely  sepaiata  company  from 
ISCOTT  after  purchasing  ISCOTT's 
plant  in  an  arm's  length  transaction.  . 
Respondents  argue  that  the  Department 
did  not  articulate  how  OL  received  » 
benefit  from  financial  contributionsto 
ISCOTT,  as  required  by  the  Subsidies 
and  Countervailing  Measures       j 
Agreement 

Petitioners  claim  that  the  Department 
has  consistenUy  found  that  past 
subsidies  are  not  extinguished  by  an 
arm's  length  sale  of  a  company  that  had 
received  the  subsidies.  Petitioners  cite 
to  CBrtoin  Hot-RoUed  Lead  and  Bismuth 
Caibon  Steel  Products  Frtmt  the  United 
Kingdom;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  61  FR  58377.  (November  14, 
1996)  ['"Leaded  Bar  from  the  UX. 
Review"),  where  the  Department  found 
that  a  portion  of  the  subsidies  traveled 
with  BSC's  Special  Steel  Business  assets 
mdwn,  in  1986,  the  govmnment-owned 
BSC  exchanged  its  Special  Steels 
Business  for  shares  in  UES.  Petitioners 
note  that  In  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Pasta  frtm  Holy.  61  FR  30288, 
Oune  14. 1996)  ("Pasta  from  Italy"),  the 
Department  made  a  similar  finding. 
Petitioners  contend  that  in  these  cases, 
the  Department  views  subsidy  payments 
to  a  company  as  a  benefit  to  the  entire 
company  and  ai\  (rf  its  productive    --  :  ^ 
assets,  and,  for  this  reason,  the  sale  c9  '" 
the  company  or  a  part  of  it  does  not 
extinguish  the  prior  subsidies.  Section 
771(5XF)  of  the  Act  makes  it  very  clear 
that  the  Department  has  the  discretion 
to  find  prior  subsidies  countervailable 
despite  an  arm's  length  sale  of  company 
or  assets. 

Department's  Position:  We  disagree 
with  respondents,  and  have  allocated  a 
portion  of  the  nonrecurring  subsidies 
received  l>y  ISCOTT  prior  to  the  sale  of 
the  steel  plant  to  OL.  In  Leaded  Bar 
from  the  U.K..  the  Department  found 
that  subsidies  received  by  BSC  after  the 
spin-off  did  not  pass  through  to  UES. 
We  note  that  in  this  case  the  sale  of 
ISCOTT's  assets  to  CIL  occurred  after 
the  lease  period,  providing  a  mechanism 
for  pass-through  of  subsidies  received 
by  ISCOTT  to  OL.  Consistent  with  the 
Department's  past  practice  in  Pasta  from 
Italy  and  several  pre-URAA  cases,  we 
determine  that  a  portion  of  the  subsidies 
received  by  ISCOTT,  including 
subsidies  received  during  the  lease 
period,  traveled  with  the  assets  sold  to 
OL. 

Conunent  6:  Repayment  of  subsidies 
upon  sale  of  assets:  Petitioners  claim 
that  the  sale  of  ISCOTT's  assets  at  a  fair 
value  did  not  offset  the  distortion 
caused  by  the  GOTT's  original  bestowal 
of  subsidies.  Moreover,  according  to 


petitioners,  the  countervailing  duty 
statute  establishes  a  presumption  that  a 
change  in  owmership  of  the  productive 
assete  of  a  foreign  enterprise  does  not 
render  past  coimtervailable  subsidies 
non-comrtervailable.  Petitioners 
contend  that  once  subsidies  are 
allocated  to  a  productive  unit,  they 
should  travel  with  that  unit  upon  sale 
or  privatization.  Therefore,  petitioners 
argue  that  the  Department  should  not 
recognize  a  partial  repayment  of  the 
subsidy  benefit  stream  at  the  time- 
ISCOTT  assets  were  sold. 

Department's  position:  We  disagree 
with  petitioners  and  have  continued  to 
allocate  a  portion  of  the  sales  price  of 
ISCOTTs  asseta  to  the  previously 
bestovred  subsidies.  Tbds  is  consistmt 
widi  the  URAA  and  the  Department's 
past  practice  (see,  e.g..  Leaded  Bar  from 
the  UX.  Review).  Section  771(5)(F)  of 
the  Act  reads: 

Change  in  Ownership. — ^A  change  in 
ownership  of  all  or  part  of  a  fiorei^ 
enterprise  or  tlie  productive  asaett  of  a 
forei^  enterprise  does  aot  by  itself  require 
a  datsnaination  by  the  administering 
authority  that  a  past  countervailable  subsi^ 
received  by  the  entarpcise  no  kmger 
continues  to  be  countervailable,  even  if  the 
change  in  ownership  U  accomplished 
through  an  ann'>  length  transaction. 

The  language  of  section  771(5)(F)  of 
the  Act  purposely  leaves  discretifm  to 
the  Department  with  regard  to  the 
impact  of  a  change  in  ownership  on  the 
countervailability  of  past  subsidies. 
Rather  than  mandating  that  a  subsidy 
automatically  transfer  with  a  productive 
unit  that  is  sold,  as  petitioners  argue, 
the  language  in  the  statute  clearly  gives 
the  Department  flexibility  in  this  area. 
Specifically,  the  Department  is  left  with 
the  discretion  to  determine,  on  a  case- 
by-case  basis,  the  impcK:t  of  a  change  in 
ownership  on  the  coiuitervailability  of 
past  subsidies.  Moreover,  the  SAA  states 
that  "Commerce  retain[s]  the  discretion 
to  determine  whether,  and  to  what 
extent,  the  privatization  of  a 
government-owned  firm  eliminates  any 
previously  conferred  countervailable 
subsidies*  *  *"  SAA  at  928. 

In  this  case,  we  have  determined  that 
-  when  ISCOTT's  asseta  were  sold,  a 
portion  of  the  sales  price  reflected  past 
subsidies.  To  accoiint  for  that,  we 
treated  a  portion  of  the  sales  price  as 
repaying  those  pest  subsidies  to  the 
GOTT. 

Comment  7:  Calculation  of  amount  of 
subsidies  remaining  mth  the  seller  of  a 
productive  unit:  Respondenta  argue  that 
the  Department's  methodology  for 
calculating  the  amount  of  subsidies  that 
pass  through  in  a  change  of  ownership 
transaction  is  inconsistent  with  die  rest 
of  the  Department's  practice  with  regard 


to  nonrecnrring  subsidies  because  the 
Department  does  not  provide  Iot  any 
amortization  when  calculating  the 
percentage  of  the  purchase  price  that  is 
attributable  to  past  subsidies. 
Respondenta  claim  that  if  the 
Department  continues  to  conclude  that 
subsidies  may  survive  privatization,  it 
must  revise  ita  methodology  ftv 
calculating  the  percentage  of  the 
purchase  price  that  is  attributed  to 
previously  bestowed  subsidies  to  take 
into  account  the  feet  that  sulwidias 
received  prior  to  privatization  must  be 
amortized  from  the  time  of  receipt  until 
the  time  of  privatization.  Respondenta 
propose  that  the  Department  determine 
the  amount  of  the  purchase  price 
attributable  to  previously  bestowed 
subsidies  as  the  ratio  of  the  amount  of 
subsidies  remaining  in  the  company  to 
the  company's  net  "worth  at  the  time  of 
privatization. 

Petitioners  claim  the  ratio  calculated 
under  the  Department's  current 
methodology,  commonly  referred  to  as 
"gamma,"  is  intended  to  measure  the 
share  of  the  purchase  price  attributable 
to  past  subsidies,  not  the  value  of  past 
subsidies  at  the  time  of  privatization. 
Petitioners  argue  that  the  methodology 
proposed  by  respondenta  will  jridd 
anomalous  resulta.  Petitioners  claim 
that  the  sate  of  a  thinly-capitalized, 
heavily-subsidized  company  would 
result  in  100  percent  of  the  purchase 
price  being  allocated  to  previously 
bestowed  subsidies,  while  all  of  the 
asseta  of  the  company  benefitted  from 
the  past  subsidies.  According  to 
petitioners,  a  similarly  situated 
company  with  equity  financing  instead 
of  debt  would  have  a  small  amount  of 
the  purchase  price  allocated  to 
previously  bestowed  subsidies  using 
respondenta'  proposed  methodolcwy. 

Department's  position:  In  accordance 
with  our  past  practice  and  policy,  we 
have  continued  to  calculate  the  portion 
of  the  purchase  price  attributable  to  past 
subsidiies  using  historical  subsidy  and 
net  worth  data  (see.  e.g..  General  Issue* 
Appendix  at  37263).  Because  this 
mi^odology  relies  on  several  jrears' 
data,  as  opposed  to  data  from  just  a 
single  year,  it  offers  a  more  reliable 
representation  of  the  contribution  that 
subsidies  have  made  to  the  net  worth  of 
the  productive  unit  being  sold.  We  take 
into  account  the  amortization  of 
previously  bestowed  subsidies  in  our 
pass- through  calculation  as  we  apply 
gi^iTiTnii  to  the  amount  of  the  remaining, 
unamortized  countervailable  subsidy 
benefito  to  calcidate  the  amount  that 
remains  with  the  seller. 

Comment  8:  Benefits  associated  with 
the  1994  sale  of  ISCOTT's  assets  to  OL: 
Respondenta  claim  that  the  write-off  of 
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ISOOTTs  debts  aftor  Um  sale  of  the 
plant  to  QL  is  not  a  countervailable 
subsidy  to  QL.  Tjrpically.  companies 
acquiring  the  assets  of  other  companies 
do  not  also  acquire  the  debt  of  these 
companies.  In  contrast,  when 
companies  acquire  the  stock  of  other 
companies,  they  would  normally  be 
expected  to  assume  the  debt  of  the 
acquired  company.  Respondents  ugae 
that  the  Oepartmoit  incorrectly  relied 
on  GOES  as  precedent,  because  the 
circumstances  in  that  case  were  very 
different  from  the  cinnimstances  in  the 
case  of  ISCOTT.  Respondents  note  that 
in  GOBS,  the  Government  of  Italy 
liquidated  Finsider  and  its  main 
operating  companies  in  1988  and 
assembled  the  group's  most  productive 
assets  into  a  new  operating  company, 
OLVA  S.p.A.  Respondents  aigue  that  the 
movement  of  assets  and  liabilities 
batwsan  two  government-owned 
nmpiiiHn.  as  was  the  case  in  GOES,  is 
very  difliarent  from  the  ann's  length 
nature  of  the  sale  of  ISCOTT's  assets  to 
□L.  Respondents  claim  that  the 
purchase  price  paid  in  an  arm's  length 
transaction,  such  as  the  sale  of 
ISCOTTs  assets  to  CIL.  reflects  the  fact 
that  the  purchaser  is  not  also  ■—umitig 
the  liabilities  of  the  seller. 

Fadtionexs  claim  that  the  Department 
has  pfecedent  for  its  decision  to 
countervail  loans  to  ISCOTT.  which 
were  not  transferred  to  CIL  when  CIL 
purchased  ISCOTT's  assets.  Petitioners 
note  that  in  Final  Affirmative 
Countervailing  Duty  Detennination; 
Certain  Steel  ProdiKts  from  Austria,  58 
FR  37217.  37221  Quly  9.  1993).  the 
Department  found  that  losses  incurred 
by  a  government -owned  steelmaker, 
which  were  not  transferred  to  new 
compttaies  upon  their  purchase  of  the 
stoeloMkar's  assets,  conferred  a  subsidy 
to  the  arnm  oanpanies.  Deparbnent's 
Position:  We  have  continued  to  treat  the 
aoiouxit  of  ISCOTT's  remaining 
babtUties  in  excess  of  the  amount  of 
remainiBg  assets  after  the  sale  of 
ISCOTTs  assets  to  CIL  as  a  subsidy  to 
ISCOTT  at  the  time  of  tke  sale,  fai 
Leaded  Bar  from  the  UJC..  we  explained 
why  we  allocate  subsidies  to  productive 
units,  stating: 

In  the  and.  a  "bubhts"  of  snbsidiaB  would 
rsmaia  with  ■  viitually  empty  rnfpiwals  shell 
which  would  not  be  aSBCtad  by  any 
countervailiag  dutias  because  it  did  not 
prodocs  or  export  the  coiMilatvailod 
mrhandtse  to  the  United  Statss. 
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Here,  the  "empty  corporate  shell"  was 
ISCOTT,  with  no  productive  operations, 
no  source  of  future  earnings,  and  dffbtf 
exceeding  its  assets.  Under  such 
circumstanres.  it  was  inevitable  f**^ 
ISCOTT  would  be  unable  to  pay  tlie 


balance  owing  on  the  notes  payable, 
and.  in  fiact,  the  notes  were  forgiven  by 
the  lenders  in  1995.  When  a  government 
funds  an  entity  through  loans  which  are 
later  forgiven,  the  Department  includes 
in  its  calculation  of  the  countervailing 
duty  rate  for  that  entity  an  anx>unt  for 
debt  forgiveness.  In  this  situation,  we 
determine  that  the  debt  forgiveness. 
which  for  all  intents  and  purposes 
occurred  at  the  time  of  the  sale  of 
ISCOTTs  assets  is  a  countervailable 
subsidy. 

While  the  purchase  price  may  have 
been  lower  if  CIL  had  niinmrt  the 
responsibility  for  the  notoo  payable  in 
the  purchase  transaction,  the  result 
would  be  that  less  of  any  pre-existing 
subsidies  would  be  repaid. 

Comment  9:  Calcuiation  of  net 
present  value  of  uiuimortized  subsidies: 
Petitioners  claim  that  the  Department 
appears  to  have  improperly  discounted 
the  1994  subsidy  amount  in  calculating 
the  net  present  value  of  subsidies  to 
which  the  gamma  calculation  is  applied. 

Respondents  claim  that  because  me 
Department  begins  allocating  subsidies 
in  the  year  of  receipt,  the  net  present 
value  amount  for  the  1994  subsidies 
should  reflect  one  year  of  amortization. 
Department's  Position:  We  agree  with 
petitioners  that  our  preliminary 
calculation  of  the  net  present  value  of 
previously  bestowed  subsidies  was  not 
consistent  with  the  Department's  past 
practice  in  this  regard,  and  we  have 
corrected  this  error  in  our  final 
calculations. 

Comment  10:  Amortization  of 
nonrecurring  subsidies:  Respondents 
claim  that  in  amortizing  advances  to 
ISCOTT.  the  IDepartment  began 
amortizing  in  the  year  after  the  year  of 
receipt,  without  allocating  any  amount 
to  the  year  of  receipt 

Department's  Position:  We  ^ree  with 
respondents  and  have  corrected  our 
calcidations. 

Comment  1 1 :  Adequacy  of 
remuneration  for  electricity: 
Respondents  claim  that  CIL  does  not 
benefit  from  the  provision  of  electricity 
for  less  than  adequate  remuneration 
because  Section  32  of  the  PUC's 
regulations  requires  the  Commission  to 
set  rates  that  will  ctiver  costs  and  earn 
a  reasonable  profit  In  1992.  when 
setting  the  electricity  rates  in  effect 
during  the  POI,  the  PUCeet  rates  for 
each  customer  class  based  on  cost  of 
service  studies  for  1987  and  1991.  These 
rates  were  calculated  to  cover  coats  and 
expenses  plus  jrield  a  reasoiaable  return, 
hi  addition,  they  were  published  rates 
that  applied  to  all  customere  within 
each  of  the  rate  classes. 

Further,  respondents  argue  that  the 
electricity  rates  set  by  the  PUC  in  1992 


provided  adequate  remuneration 
because  the  PUC  made  upward 
adjustments  to  the  rates  that  bad  been 
proposed  by  TTEC.  For  example,  the 
PUC  adopted  a  flat  rate  structure  rather 
than  the  declining  block  structure.  As 
high  volume  users,  CIL  and  other  large 
industrial  users  paid  more  under  the  flat 
rate  structiue  than  they  would  have 
under  the  declining  block  structure.  The 
declining  block  structure  would  have 
allowed  for  a  rate  reduction  as  usage 
increased  over  the  billing  period. 

Petitioners  claim  thatTTEC  did  not 
receive  adequate  remuneration  dtuing 
the  POI,  nor  did  it  receive  an  adequate 
return  in  two  of  the  four  preceding 
years,  despite  the  assertions  by  PUC  and 
TTEC  officials  that  the  utility  is 
expected  to  cover  costs  and  expenses 
and  show  a  return.  Further,  TTEC 
intends  to  file  a  cost  of  service  study 
based  on  1996  operating  costs  and 
request  a  rate  increase.  Petitionera  aigue 
that  this  demonstrates  that  TTBCs 
ctirrent  revenues  are  not  adequate  to 
cover  costs.  Petitioners  urge  the 
Department  to  calculate  CIL's  benefit 
from  its  electricity  rates  as  a  recurring 
grant  valued  as  the  difieraice  between 
CIL's  payment  at  the  current  rate  and 
the  amount  it  would  pay  if  it  were  in  the 
next  largeat  rate  class  on  which  a  profit 
was  realized. 

Department's  Position:  We  a^ree  with 
petitioners  that  CIL's  rate  did  not 
provide  adequate  remuneration. 
Althou^  the  PUC's  regulations  may 
require  it  to  set  rates  tluit  cover  costs 
plus  a  return,  history  demonstrates  that 
the  PUC  has  seldom  achieved  this.  The 
rates  in  place  in  the  year  preceding  the 
POI  and  during  the  POI  resulted  in 
losses  for  TTEC.  Although  a  difiereot 
rate  structiue  such  as  declining  block 
rates  might  have  led  to  other  results, 
particulerly  for  QL,  we  have  no  basis  to 
depart  from  the  structure  that  was 
actually  adopted  by  the  PUC 

We  disagree,  however,  with  the 
calctilation  methodology  proposed  by 
petitioners.  Instead,  we  have  relied 
upon  the  most  recent  cost  of  service 
study  by  TTEC  which  establishes  a  rate 
for  OL  that  will  cover  the  cost  of 
supplying  electricity  to  CIL  plus  a 
reasonable  retxun.  This  provides  a  better 
measure  of  adequate  remuneration  for  a 
very  large  customer  like  CIL  than 
applying  the  rate  for  smaller  customers, 
as  proposed  by  [Mtitioners. 

Comment  12:  A  dequa€:y  of 
remuneration  for  lease:  Petitioners 
claim  that  COL's  lease  rate  is  less  than 
the  standard  lease  rate.  In  Wire  Rod  I  (at 
482),  the  Department  found  this  lease 
rate  to  result  in  a  subsidy  of  2.246 
peecent  Further,  the  record  in  this 
investigation  has  information  on  only 
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four  other  leases.  This  limited 
information  does  not  allow  for  a 
meaningful  comparison  with  the  lease 
rate  paid  by  CIL  Even  these  four  leases, 
however,  suggest  that  CIL's  lease  does 
not  provide  adequate  remuneration.  For 
these  reasons.  CH^'s  lease  rate  should  be 
founcT  countervailable. 

Respondents  maintain  that  the  rate 
QL  pays  for  its  105.7  hectares  provides 
adequate  remuneration  to  PLIPDECO.  At 
verification,  the  Department  attempted 
to  find  a  suitable  benchmark  for  CQ^'s 
lease  and  found  only  two  companies 
with  30-year  leases  on  sites  of  10 
hectares  or  more.  Other  companies  with 
sites  of  10  hectares  or  more  had  99-year 
leases.  These  99-year  leases  are 
structured  much  differently  and  cannot 
be  compared  to  a  30-year  lease.  Of  the 
two  sites  with  30-year  leases,  the  fint 
wras  the  second  largest  site  in  the  estate, 
and  the  lease  for  the  property  was 
signed  at  about  the  same  time  as  CIL's. 
The  second  was  a  small  site  with  a  lease 
signed  yean  after  QL's  lease. 
Comparing  the  most  comparable  lease  to 
CIL's  reveals  that  CIL  was  paying  a 
higher  rate. 

Department's  Position:  PUPUBCO 
officials  informed  us  at  verification  that 
the  standard  lease  rate  is  used  as  a 
starting  point  for  negotiation  and 
indicated  that  only  very  small  sites 
wrould  pay  this  rate.  The  lease  rates  of 
the  four  leases  examined  during 
verification  were  all  less  than  the 
standard  rate.  Therefiore.  we  concluded 
that  the  standard  rate  was  not  used  as 
the  lease  rate  in  all  cases  and  was  not 
an  appropriate  benchmark  for  CIL's 
lease  rate.  

Moreover,  neither  the  GOTT  not 
PLIPDECO  limited  the  verification 
team's  access  to  leases  duriiig 
verification.  The  team  selecteid  the 
leases  to  be  reviewed  on  the  basis  of 
their  similarity  to  CIL's  lease.  Fint.  the 
team  selected  leases  with  sites  of  10 
hectares  or  nuue.  Of  these,  only  two  had 
leases  with  the  same  30-yeer  term  as'' 
CIL's.  The  othen  were  99-year  leases. 
The  team  then  selected  two  leases  with 
sites  of  less  than  10  hectares  to  review 
the  lease  terms  on  these  smallw  sites. 
Because  CIL's  site  wras  105.7  hectares, 
the  team  did  not  make  further  sdections 
from  the  leasee  writh  sites  under  10 
hectares. 

Although  we  did  find  that  the  1963 
lease  conferred  a  subsidy  in  Wire  Rod  I, 
we  note  that  CIL's  leese  rate  inoeeaed 
significantly  in  1988.  In  addition,  the 
Depertment  used  the  standard  lease  rate 
as  its  benchmark  in  Wire  Rod  I. 
However,  as  discussed  above,  our 
review  in  this  proceeding  showed  diat 
several  leases  had  rates  below  the 
standard  rate.  Theiefoce.  we  have 


concluded  that  the  standard  rate  is  not 
an  appropriate  benchmark. 

Comment  13:  Export  allowance 
program:  Respondents  argue  that  in 
computing  the  subsidy  attributable  to 
the  export  allowance  program  ("EAP') 
for  the  POI,  the  Department  should  use 
CIL's  income  tax  return  for  fiscal  year 
1996  rather  than  QL's  1995  income  tax 
return.  In  respcmdents'  view,  this  would 
be  consistent  with  the  Department's 
established  cash  flow  methodology  as 
described  in  the  Countervailing  Duties: 
Notice  of  Proposed  Rulemaidfig  and 
Request  for  Public  Comments.  54  FR 
23366,  23384  (May  31, 1989)  ['1969 
Proposed  Regulations")  at  section 
355.48(a).  Under  that  policy,  the 
Department  will  (»dinarily  deem  a 
countervailable  benefit  to  be  received  at 
the  time  that  there  is  a  cash  flow  effect 
on  the  firm  receiving  the  benefit 
Respondents  assert  that  QL  experienced 
the  cash  flow  effect  of  the  EAP 
throughout  1996.  when  QL  paid  its 
quarteriy  installments  of  the  Businew 
Levy. 

Respondents  also  argue  that  use  of  the 
1995  tax  return  distorts  the 
countervailable  subsidy  by  attributing  to 
QL  the  export  allowance  benefit  earned 
in  1995,  when  both  exports  and  total 
sales  were  greater  than  in  1996. 
Respondents  contend  that  the 
Department's  regulations  give  it  the 
discretion  to  use  the  1996  tax  return  and 
that  the  Department  should  use  that 
discretion  to  avoid  this  distortion. 

Petitionera  agree  with  the 
Department's  approach  used  in  die 
preliminary  determination  and  urge  the 
Department  to  continue  using  the 
benefits  reported  in  the  1995  tax  return 
which  was  filed  during  the  PCX  in 
calculating  the  anoimt  of  benefit 
received  by  QL.  Petitioners  state  that 
this  approach  is  cMisistrat  with  the 
Department's  prior  determinations  and 
policy  as  well  as  section  351.508(2)(b)  of 
the  Proposed  Cotuttermiling  Duty 
Regulations.  62  FR  8818,  8880  (February 
26,  1997)  ['•  1997  Proposed 
Regulations").  Petitioners  also  cite 
section  355.4iB(bH4)  of  the  1969 
Imposed  Regulations,  which  states  that 
in  the  case  of  a  direct  tax  benefit  a  firm 
can  normally  calculate  the  amount  of 
the  benefit  when  the  firm  files  its  tax 
return.  Petitionera  argue  that  QL 
realized  the  benefit  on  Octobet29. 1996, 
the  date  when  it  filed  its  1995  tax 
return,  and  that  QL  did  not  realize 
benefits  on  its  1996  exports  until  it  filed 
its  1996  tax  return  on  August  25, 1997, 
after  the  POI.  Petitionera  dismiss 
respondents'  arguments  about  cash  flow 
methodology  and  estimated  tax  pa3rment 
as  meritless.  Petitionera  assert  that  CIL 
poly  claimed  benefits  from  the  export 


allowance  whm  it  filed  its  corpmate  tax 
return.  Moreover,  petitionen  state  that 
the  filing  of  the  formal  income  tax 
return  is  the  earliest  date  upon  which 
the  Department  can  determine  whether 
the  EAP  had  been  used. 

Department's  Position:  We  agree  with 
petitionen  that  CIL  received  the  benefit 
of  the  tax  savings  attributable  to  the  EAP 
when  it  filed  its  corporate  tax  return. 
Consequendy,  we  have  continued  to 
value  this  benefit  based  on  the  tax 
return  filed  durii]»  the  POI. 

In  Trinidad  andTobago,  a  company 
pays  either  the  corporation  tax  w 
Business  Levy,  whichever  is  higher.  The 
corporation  tax  is  calculated  on  the 
company's  profits,  and  the  Business 
Levy  is  calculated  as  a  straight 
percentage  of  gross  sales  or  receipts. 

The  Department's  long-established 
practice  in  treating  income  tax  benefits 
has  been  to  recognize  the  benefit  of 
income  tax  programs  at  the  time  the 
income  tax  return  is  actually  filed, 
usually  in  the  yeer  following  the  tax 
year  far  wdiich  the  benefit  is  claimed 
(see,  e.g..  Firtal  Affirmative 
Countavailing  Duty  Determinatkm:  Iron 
Ore  Pellets  from  Brazil.  51  FR  21961. 
21967  Oune  17, 1986)).  It  is  at  diet  time 
that  the  recipient  normally  realises  a 
difference  in  cash  flow  between  the 
income  tax  paid  with  the  benefit  of  the 
program  and  the  tax  that  would  have 
been  paid  absent  the  program.  Even 
when  companies  make  estimated 
quarteriy  income  tax  payments  during 
die  tax  yeer,  the  Department  has 
delayed  recognition  of  the  benefit  until 
the  tax  return  is  filed  and  the  aawunt  ot 
the  benefit  is  definitively  established. 

In  this  case,  QL  acknowledges  that 
the  1996  EAP  was  not  claimed  until  it 
filed  its  1996  tax  return  in  1997. 
NevOTtheless,  CIL  claims  that  because  of 
the  export  allowance,  it  does  not  pay  the 
corporate  income  tax.  Instead,  because  it 
must  pay  the  higher  of  the  Buoineas 
Levy  or  the  corporate  income  tax,  QL. 
typically  pays  the  Business  Levy. 
Moreover,  because  QL  makes  quarterly 
deposits  of  its  estimated  Business  Levy, 
the  company  claims  the  cesh  flow  effect 
of  the  EAP  occun  when  these  quarteriy 
deposits  are  made. 

Although  we  agree  that  QL  has 
typically  paid  the  Business  Levy  rather 
than  the  corporate  income  tax  as  a  leauh 
of  the  EAP.  we  do  not  agree  that  this 
should  lead  us  to  countervail  the 
benefits  arising  from  the  EAP  as  if  they 
wen  connected  with  the  Business  Levy. 

First,  QL  will  only  be  certain  that  it 
will  pay  the  Business  Levy  when  the 
income  tax  is  computed  and  the  export 
allowance  is  claimed.  Second,  the 
amount  of  the  benefit  is  not  calculable 
prior  to  the  filing  of  the  corporate  tax 
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return.  An  income  tax  benefit  can 
potentially  have  numerous  cash  flow 
effects.  The  Department's  practice  is  to 
single  out  the  cash  flow  effisct  most 
dirctctly  associated  with  the  tax  benefit; 
in  this  case,  the  actual  savings  which 
arise  when  the  taxes  are  due. 

Varificatiop 

In  accordance  writh  section  782(i)  of 
the  Act.  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials,  and 
examination  of  relevant  accounting 
records  and  original  source  documents. 
0\ir  verification  results  are  outlined  in 
detail  in  the  public  versions  of  the 
verification  reports,  which  in  the  Public 
File  for  this  investigation. 

In  accatdaoca  wf  tk  S8ctii» 

703(dXlKAKi)  of  the  Act.  we  hav« 
calculated  an  ad  vahnm  subsidy  rate  of 
17.47  pocent  for  QL,  the  one  company 
under  investigation.  We  are  also 
applying  CIL's  rate  to  any  companies 
not  iavastiflatsd  or  any  new  companies 
enKtrting  the  sut^ect  merchandise. 
We  have  concluded  a  suspension 
agreement  with  the  GOTT  which 
eliminates  the  injurious  effects  of 
imports  from  Trinidad  and  Tobago  (see. 
Notice  of  Suspension  of  Investigation: 
Steel  Wire  Rod  from  Trinidad  and 
Tobago  being  published  concurrently 
with  this  notice).  As  indicated  in  the 
notice  announcing  the  suspension 
agreement,  pursuant  to  section  704(hH3) 
of  the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  continue  suspension 
of  liquidation.  This  suspension  will 
terminate  20  days  after  publication  of 
the  suspension  agreement  or,  if  a  review 
is  reqtMsted  pursuant  to  section 
704(hXl)  of  the  Act.  at  the  completion 
of  that  review.  Pursuant  to  section 
704(fX2KB)  of  the  Act,  however,  we  are 
not  applying  the  final  determination 
rate  to  entries  of  subject  merchandise 
from  Trinidad  and  Tobago;  rather,  we 
have  adjusted  the  rate  to  zero  to  reflect 
the  efiiect  of  the  agreement. 

rrC  NotiScation 

In  accordance  with  section  705(d)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  ail  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  six±  information,  either 
publicly  or  under  an  administrative 


protective  order,  without  the  written 
consent  of  the  Acting  Deputy  Assistant 
Secretary  for  AD/CVD  Enforcement. 
Import  Administration. 

If  the  rrC's  injury  determination  is 
negative,  the  suspension  agreement  will 
have  no  force  or  effect,  this  investigation 
will  be  terminated,  and  the  Department 
will  instruct  the  U.S.  Customs  Service  to 
refund  or  cancel  all  securities  posted 
(see.  section  704(f)(3KA)  of  the  Act).  If 
the  nC's  injury  determination  is 
affirmative,  the  Department  will  not 
issue  a  countervailing  duty  order  as  long 
as  the  suspension  agreement  remains  in 
force,  and  the  Department  will  instruct 
the  U.S.  Customs  Service  to  refund  or 
cancel  all  securities  p>osted  {see,  section 
704(fX3)(B)  of  the  Act).  This  notice  is 
issued  pursuant  to  section  704(a)  of  the 
Act 

Ratnm  or  DestructioB  of  Proprietary 
fafermatloa 

This  notice  serves  as  the  only 
reminder  to  partias  subfect  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act 

OatMl:  Octobv  14. 1M7. 

Bakat  S.  LaKaaaa. 

Assistant  Stcntnry  for  Import 
Admiaistirttion. 

(FK  Doc  97-27964  Piied  10-21-97;  8:45  sml 
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FifwiAfflmisttve  Countervaliing  Duty 
OalMiiiiiwUuM:  Stool  Wire  Rod  from 


AQBICY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTWC  DATt;  October  21.  1997. 
FOB  FUmXEB  MFOMM-nOM  CONTACT: 
Christopher  Cassel,  Robert  Copyak.  or 
Richard  Herring,  Office  of  CVD/AD 
Enforcement  VI.  Import  Administration. 
U.S.  Department  of  Commerce,  Room 
1874,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C  20230; 
telephone  (202)  482-2786. 

Fiaal  OetanBiaatioB 

The  Department  of  Commerce  (the 
Department)  determines  that 


countervailable  subsidies  are  being 
provided  to  CVG-Siderurgica  del 
Orinoco  (SIDOR).  the  producer  and 
exporter  of  steel  wire  rod  from 
Venezuela.  For  information  on  the 
estimated  coiintervailing  duty  rates, 
please  see  the  Suspension  of 
Liquidation  section  of  this  notice.  ^ 

Petitioiiers 

The  petition  in  this  investigation  was 
filed  by  Connecticut  Steel  Corp.,  Co- 
Steel  Raritan.  GS  Industries.  Inc., 
Keystone  Steel  ft  Wire  Co.,  North  Star 
Steel  Texas,  Inc.,  and  Northwestern 
Steel  and  Wire  (the  petitioners),  six  U.S. 
producers  of  wire  rod. 


History 

Since  our  preliminary  determination 
on  July  28. 1997  (62  FR  41439,  August 
4, 1997),  the  foUotving  events  have 
occurred: 

We  conducted  verification  of  the 
countervailing  duty  questionnaire 
responses  from  Augiuit  27, 1997  through 
September  9. 1997.  Petitioners  and 
SIDOR  (respondent)  filed  case  briefs  on 
September  23. 1997,  and  rebuttal  briefi 
on  September  26. 1997.  A  public 
heariiis  was  held  on  October  1. 1997. 

On  September  12. 1997.  the  GOV  and 
the  U.S.  Government  initialed  a 
proposed  suspension  agreement.  On 
October  14.  1997.  the  U.S.  Government 
and  the  GOV  signed  a  suspension 
agreement  (see  Notice  of  Suspension  of 
Countermiling  Duty  Investigation:  Steel 
Win  Rod  from  Veneiuela)  which  is 
being  published  conciurenUy  with  this 
notice  in  the  Federal  tagietar.  On 
October  14,  1997.  the  petitionen  also 
requested  that  the  Department  and  the 
International  Trade  Commission  ("ITC") 
continue  this  investigation  in 
accordance  with  section  704(g)  of  the 
Act.  As  such,  this  final  determination  is 
being  issued  pursuant  to  section  704(g) 
of  the  Act 

Soepe  of  btvestigatiDD 

The  fnoducts  covered  by  this 
investigation  are  certain  hot-rolled 
carbon  steel  and  alloy  steel  products,  in 
coils,  of  approximately  round  cross 
section,  between  5.00  mm  (0.20  inch) 
and  19.0  mm  (0.75  inch),  inclusive,  in 
solid  cross-sectional  diameter. 
Specifically  excluded  are  steel  products 
possessing  the  above  noted  physical 
characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  (e) 
free  machining  steel  that  contains  by 
weight  0.03  percent  or  more  of  lead, 
O.OS  percent  or  more  of  bismuth.  0.08 
percent  or  more  of  stdfur,  more  than  0.4 
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percent  of  phosphorus,  more  than  0.05 
percent  of  selenium,  and/or  more  than 
0.01  percent  of  tellurium:  or  (f)  concrete 
reinforcing  bars  and  rods. 

The  following  products  are  also 
excluded  from  the  scope  of  this 
investigation: 

Coilwl  products  5.50  mm  or  less  in 
true  diameter  with  an  average  partial 
decacburization  per  coil  of  no  more  than 
70  microns  in  depth,  no  inclusions 
greater  than  20  microns,  containing  by 
%veight  the  following:  carbon  greater 
than  or  equal  to  0.68  percent;  aluminum 
less  than  or  equal  to  0.005  percent; 
phosphorous  plus  sulfur  less  dian  or 
equal  to  0.040  percent:  maximiim 
combined  copper,  nickel  and  chromium 
content  of  0.13  f>ercent:  and  nitrogen 
less  than  or  equal  to  0.006  percent  This 
product  is  commonly  refiBrred  to  as 
'Tire  Cord  Wire  Rod." 

Coiled  products  7.9  to  18  mm  in 
diameter,  with  a  partial  decarburization 
of  75  microns  or  less  in  depth  and 
teams  no  more  than  75  mif^nn*  in 
depth;  containing  0.48  to  0.73  percent 
carbon  by  weight  This  product  is 
commonly  referred  to  as  "Valve  Spring 
Quality  Wire  Rod." 

The  products  under  investigation  are 
currently  classifiable  luider  subheadings 
7213.91.3000,  7213.91.4500, 
7213.91.6000,  7213.99.0030, 
7213.99.0090,  7227.20.0000,  and 
7227.90.6050  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
this  investigation  is  dispositive. 

The  AppHcaUe  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  (die  "Act"). 

InloryTaal 

Because  Venezuela  is  a  "Subsidies 
Agreement  Country"  within  the 
T?v^"'"g  of  section  701(b)  of  the  Act,  the 
rrC  is  required  to  determine  whether 
imports  of  steel  wire  rod  from 
Venezuela  materially  injure,  or  threaten 
material  injury  to.  a  U.S.  industry.  On 
April  30. 1997.  the  ITC  published  ite 
preliminary  determination,  finding  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is  being 
materiidly  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  Venezuela  of  the  subject 
aaarchandise  (62  FR  23485). 

Vavificatioa 

In  acccHdance  with  section  782(i)  of 
the  Act  we  verified  the  information 


used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials,  and 
examination  of  relevant  accounting 
records  and  original  source  documents. 
Our  verification  results  are  outlined  in 
detail  in  the  public  veraions  of  the 
verification  reports,  which  are  on  file  in 
the  Central  Records  Unit  (Room  6-099 
of  the  Main  Commerce  Building). 

Subsidies  Valuatian  Information 

Period  of  Investigatioo:  The  period  for 
which  we  are  measuring  subsidies  (the 
"POD  is  calmdar  year  1996. 

Allocation  Period:  In  the  past,  the 
Department  has  relied  upon  information 
from  the  U.S.  Internal  Revenue  Service 
on  the  industry-specific  average  useful 
life  of  assets  in  determining  die 
allocation  period  for  non-recurring 
subsidies.  See  General  Issues  Appendix 
(GIA),  appended  to  Finoi  Countervailing 
Duty  Determination;  Certain  Steel 
Products  from  Austria,  58  FR  37217, 
37226  (July  9, 1993).  However,  in  British 
Steel  pic.  V.  United  States.  879  F.  Supp. 
1254  (Crr  1995)  [British  Steel),  the  U.S. 
Court  of  international  Trade  (the  Court) 
ruled  against  this  allocation 
methodology.  In  accordance  with  the 
Court's  remand  order,  the  Department 
calculated  a  company-specific 
allocation  period  for  non-recurring 
subsidies  based  on  the  average  useful 
life  (AUL)  of  non-renewable  physical 
assets.  This  remand  determination  was 
affirmed  by  the  Court  on  June  4, 1996. 
British  Steel,  929  F.  Supp.  426, 439  (OT 
1996). 

In  this  investigation,  the  Department 
has  followed  the  Court's  decision  in 
British  Steel.  Therefore,  for  the  purposes 
of  this  final  detennination,  the 
Department  has  calculated  a  company- 
sp«dfic  AUL.  Based  on  information 
provided  by  SIDOR  regarding  the 
company's  depreciable  assets,  the 
Department  has  determined  that  the 
appropriate  allocation  period  for  SIDOk 
is  20  years. 

Equityworthiness:  In  analyzing 
whether  a  company  is  equityworthy,  the 
Department  considen  whether  or  not 
that  company  could  have  attracted 
investment  capital  from  a  reasonable, 
private  investor  in  the  year  of  the 
government  equity  infusion  based  on 
information  available  at  that  time.  In 
this  r^ard,  the  Department  has 
consistenUy  stated  that  a  key  factor  for 
a  company  in  attracting  investment 
capital  is  its  ability  to  generate  a 
reasonable  return  on  investment  within 
a  reasonable  period  of  time. 

In  mali"g  an  equitywcnthiness 
determinatkw.  the  Department 


examines  the  following  factora,  among 
others: 

1.  Current  and  past  indicators  of  a 
firm's  financial  condition  calculated 
from  that  firm's  financial  statements  and 
accounts; 

2.  Future  finanrial  prospects  of  the 
firm  including  market  studies,  economic 
forecasts,  and  project  or  loan  appraisals: 

3.  Rates  of  return  on  equity  in  the 
three  yean  prior  to  the  government 
equity  infusion; 

4.  Equity  investment  in  the  firm  by 
private  investors;  and 

5.  Prospects  in  the  marketplace  for  the 
product  under  consideration. 

For  a  more  detailed  discussion  of  the 
Department's  equityworthmess  criteria. 
see  the  GIA.  58  FR  at  37244. 

Petitioners  alleged  that  SIDOR  was 
imequit3rworthy  from  1977  through 
1992.  (As  expired  below,  while  the 
GOVs  conversion  of  SIDOR's  external 
debt  into  equity  was  made  effective  in 
October  1992,  we  consider  1991  to  be  . 
the  relevant  year  to  examine  the 
company's  equityworthiness.  Therefore, 
throughout  this  notice,  we  will  refer  to 
the  transaction  as  the  "1991  debt-to- 
equity  conversion.")  On  this  basis, 
petitioners  claim  that  any  equity 
infiininnit  into  SIDOR  by  the  GOV  from 
1977  through  1990,  and  the  1991 
decision  to  convert  SIDOR's  external 
debt  into  equity  were  inconsistent  with 
the  usual  investment  practices  of  private 
investora.  In  addition,  we  examined 
whether  land  transferred  from  CVG  to 
SIIX3R  in  1993  and  1994  to  cancel 
unpaid  capital  subscriptions  was 
inconsistent  with  the  usual  investment 
IHactices  of  private  investora. 

1. 1977  through  1990  Equity  Infusions 

On  March  18, 1997,  we  initiated  an 
investigation  of  SIDOR's 
equityworthiness  for  the  yean  1977 
through  1990.  See  Memorandum  dated 
March  18, 1997,  from  The  Team  to 
Jeffrey  P.  Bialos,  Re:  Initiation  of 
Countervailing  Duty  Investigation:  Steel 
Wire  Rod  from  Venezuela  [Initiation 
Memo),  (on  file  in  the  public  record  of 
the  Central  Records  Unit  of  the 
Department  of  Commerce,  Room 
B-099).  In  past  investigations,  the 
Department  preliminarily  determined 
that  SEDCHl  was  equityworthy  in  1977, 
and  unequityworthy  for  the  jrean  1978 
through  1984.  See  Preliminary 
Affirmative  Countervailing  Duty 
Determination;  Carbon  Steel  Wire  Rod 
From  Venezuela.  50  FR  28234.  28237 
Only  11, 1985)  [1985  Wire  Rod  from 
Venezuela) ,  and  Prelimiruiry  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  From  Venezuela. 
50  FR  11227. 11230  (March  20. 1985) 
[Steel  Products  fawn  Vertexuela).  The 
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Department  also  previously  initiated  an 
investigation  of  SIDOR's 
equityworthiness  for  the  period  1985 
through  1990.  See  Initiation  Memo,  and 
FinaJ  Affinnative  Countervailing  Duty 
Determination:  Circular  Welded  Non- 
Alloy  Pipe  from  Venezuela,  57  FR  42964 
(September  17, 1992)  [Non-Alloy  Pipe 
from  Venezuela).  Although  we 
previously  found  SIDOR  to  be 
equityworthy  in  1977,  that  decision  was 
a  preliminary  finding.  See  the 
Mem6randum.  dated  October  15, 1991. 
to  Eric  I.  Garfiakel,  Re:  Initiation  of 
Countervailing  Duty  Investigation: 
Circular  Welded  Non-Alloy  Steel  Pipe 
From  Venezuela,  appended  to  the 
Initiation  Memo.  As  such,  we  concluded 
that  this  preliminry  finrfing  warranted 
reinitiating. 

In  this  investigation,  SIDOR  did  not 
provide  any  new  information  regarding 
the  company's  financial  position  for  the 
years  1977  through  1990.  Because  no 
information  has  been  presented  in  this 
investigation  that  calls  into  question  the 
Department's  prior  determinations  that 
the  company  was  unequityworthy  for 
the  years  1978  through  1990,  we 
continue  to  find  that  the  GOV  equity 
investments  made  in  those  years  were 
inconsistent  with  the  usual  investment 
practices  of  private  investors.  Moreover, 
with  respect  to  the  1977  equity  infusion, 
neither  party  has  provided  any 
information  beyond  what  the 
Department  examined  in  the  prior 
proceeding  in  which  we  preliminarily 
found  the  company  to  be  equityworthy 
for  that  year  [see  Steel  Products  from 
Venezuela).  Therefore,  because  no  new 
information  has  been  submitted  in  this 
proceeding  to  indicate  that  our  prior 
preliminary  decision  in  Steel  Products 
from  Venezuela  was  incorrect,  we  find 
that  it  is  appropriate  to  follow  that 
earlier  determination,  and  determine 
SIDOR  to  be  equityworthy  in  1977. 

2. 1991  GOV  Deht-tD-Bquity  Conversion 

We  also  initiated  aa^avestigation  of 
SIDOR's  equityworthiness  with  respect 
to  the  conversion  of  SIDOR's  external 
debt  into  equity,  which  was  approved 
by  the  Venezuelan  Congress  on  May  18. 
1993.  See  Initiation  Memo.  The 
transaction  was  made  retroactive  to 
October  28. 1992.  and  is  reflected  in 
SIDOR's  1992  financial  statements. 
However,  in  the  questionnaire 
responses,  the  GOV  stated  that  the 
decision  to  convert  60  percent  of 
SIDOR's  external  debt  into  equity  was 
reached  in  October  1991.  and  that  the 
terms  of  the  transaction  did  not  change 
by  the  time  the  transaction  was 
approved  by  the  Venezuelan  Congress 
in  1993.  Therefore,  we  consider  1991  to 
be  the  relevant  year  for  purposes  of 


determining  whether  the  conversion  of 
SIDOR's  external  debt  into  equity  was 
consistent  with  the  usual  investment 
practices  of  private  investors. 

In  our  preliminary  determination,  we 
found  SIDOR  to  be  equityworthy  in 
1991.  Therefore,  we  determined  that  the 
GOV'S  decision  to  capitalize  SIDOR's 
external  debt  in  1991  was  consistent 
with  the  usual  investment  practices  of 
private  investors.  See  Preliminary 
Affirmative  Countervailing  Duty 
Determination:  Steel  Wife  Rod  From 
Venezuela,  62  FR  41939. 41941  (August 
4, 1997)  [Preliminary  Determination).  La 
reaching  our  preliminary  finding,  we 
evaluated  SIDOR's  financial  rat  is  for 
the  three  years  prior  to  1991.  Wc  aiao 
took  into  account  respondent's  claim 
that  a  mafor  restructuring  process, 
begun  in  1989  and  aimed  at  improving 
SIDOR's  profitability  and  international 
competitiveness,  had  significanUy 
improved  the  company's  financial 
position  by  1991.  See  Preliminaiy 
Determiruition.  62  FR  at  41941. 
However,  we  also  stated  that  additional 
issues  must  be  examined  before 
reaching  a  final  determination  with 
respect  to  the  conversion  of  SIDOR's 
debt  into  equity.  We  have  reexamined 
our  preliminary  finding  that  SIDOR  was 
equityworthy  in  1991,  and,  taking  into 
account  our  findings  at  verification,  and 
the  financial  results  in  light  of  high 
infhrtion,  we  now  determine  that  SIDOR 
was  not  et^uityworthy  in  1991. 
In  reachmg  our  decision,  we 
considered  the  specific  investment 
factors  relied  upon  by  Venezuelan 
commercial  bankers  to  evaluate  the 
financial  condition  of  potential 
customers.  The  bankers  stated  that  in  a 
high  inflationary  economy  where 
financial  statements  are  not  adjusted  to 
reflect  the  impact  of  high  inflation, 
potential  customers  are  evaluated  not 
only  on  the  basis  of  their  financial 
ntios.  Rather,  a  number  of  additional 
aspects  of  a  company's  operations  are 
also  taken  into  account,  including:  (1)  a 
company's  ability  to  generate  real, 
inflation-adjusted  revenue  growth  and 
cash  flow,  (2)  the  reputation  of  the 
company,  and  (3)  the  company's 
competitiveness.  In  analyziiig  these 
factors,  the  bankers  stressed  that  a  key 
issue  for  investors  is  whether  a 
company  has  successfully  survived  the 
crises  of  the  economy,  including 
inflation,  over  the  last  years.  See  the 
September  19. 1997,  Memorandum  to 
Barbara  E.  Tillman  Re:  Meeting  with 
Commercial  and  Investment  Banks  in 
the  Cotmtervailing  Duty  Investigation  of 
Steel  Wire  Rod  from  Venezuela  [Memo 
Re:  Meetings  with  Commercial  Bankers) 
at  2-6  (on  file  in  the  public  record  of  the 
Central  Records  Unit  of  the  Department 


of  Commerce,  Room  B-099). 
Accordingly,  in  evaluating  SIDOR's 
equityworthiness  in  1991.  we  have 
expanded  our  standard  analysis  to 
consider  these  additional  factors. 

As  petitioners  correctiy  point  out.  the 
bankers  indicated  that  SIE)OR  did  not 
represent  a  sound  investment  during  the 
early  1990s.  Furthermore,  in  one 
banker's  view,  no  private  investor 
would  have  provided  SIDOR  %vith  U.S. 
51. 0  billion  in  1991.  Respondent 
attempts  to  discount  these  statements  by 
arguing  that  the  bankers  also  concluded 
that  an  inside  investor  "may  well  have 
made  such  an  investment."  Memo  Re: 
Meetings  wfth  Commercial  Bankers  at  6. 
This  argument  is  not  persuasive.  The 
Department  has  never  distinguished 
between  "inside"  and  "outside" 
investors.  In  the  GIA,  we  stated  "it 
MTOuld  be  inappropriate,  if  not 
impossible,  to  fashion  a  imique  inside 
investor  standard  as  a  variation  of  the 
Department's  reasonable  private 
investor  standard."  because  "the 
Department  must  render  its 
equityworthiness  determinations  on  the 
basis  of  objective  and  verifiable 
evidence."  58  FR  at  37249,  37250. 

Furthemuue.  SIDOR's  competitive 
position  was  not  favorable  in  1991. 
SIDOR's  restructuring  efforts  were 
insufficient  to  justify  the  convenion  of 
almost  U.S.  $1.0  billion  of  the 
company's  external  debt.  As  one  banker 
noted.  "[t)he  govenunent  is  not  able  to 
make  the  difficult  restructuring  changes 
to  SIDOR. .  .  to  make  (the  company  aj 
competitive  entity."  Memo  Re:  Meetings 
with  Commercial  Bankers  at  7.  Our  own 
evaluation  of  the  restructuring  process, 
discussed  below,  reaches  the  same 
conclusion.  In  light  of  the  information 
gathered  at  verification,  respondent's 
assertion  that  the  bankers  thought 
SIDOR's  long-term  prospects  justified 
the  debt  restructiuing  is  not  convincing. 

An  analysis  of  SIDOR's  inflation 
adjusted  revenue  growth  for  1988 
through  1991,  also  an  important 
investment  criterion,  shows  that 
SIDOR's  revenue  gro%vth  was  not 
keeping  pace  with  inflation  in  1988  and 
1989.  While  real  revenue  growth  was 
9.44  percent  in  1990,  in  the  preceding 
two  ymn  it  was  negative  13.38  percent 
and  negative  5.15  percent,  respectively. 
See  the  October  14, 1997,  Memorandum 
for  the  File.  Re:  Calculations  for  die 
Final  Affinnative  Countervailing  Duty 
Determination:  Wire  Rod  From 
Venezuela  (POI 1996)  [Final  n 

Calculations  Afemo)  (public  vosion  im 
file  in  the  Central  Records  Unit  of  the 
Department  of  Conunerce.  Room  B- 
099). 

In  ouir  preliminary  finding,  we  noted 
that  inflation  was  an  important  issue 
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that  we  would  examine  prior  to 
reaching  the  final  decision  with  respect 
to  the  1991  transaction.  Venezuelan 
commercial  bankers  discounted  the 
importance  of  an  analysis  of  certain 
financial  ratios  because  the  impact  of 
inflation  on  historical  financial 
statements  is  not  very  well  imderstood. 
See  Memo  Be:  Meetings  with 
Commercial  BarUcers  at  3.  However, 
there  are  certain  areas  of  the  financials 
which  can  be  analyzed  in  real  terms  and 
adjusting  these  for  inflation  results  in  a 
less  favorable  picture  of  the  company's 
earnings.  For  example,  because  sales 
revenues  are  recorded  during  the  fiscal 
periods  and  reflect  the  effects  of 
inflation,  the  costs  related  to  these  sales 
may  be  understated  as  the  value  of 
inventory  used  for  these  sales  may  have 
been  produced  and  recorded  prior  to  the 
sale.  Adjusting  "costs  of  goods  sold"  to 
reflect  the  erosion  of  currency  values 
shows  that  real  costs  would  increase 
resulting  in  a  lower  net  profit  or  higher 
net  loss.  If  such  an  adjustment  is  made 
to  SIDOR's  cost  of  goods  sold,  the 
.  company's  net  profit  margin  deteriorates 
significanUy:  the  positive  nominal  profit 
margin  of  0.06  percent  in  1988  and  3.31 
percent  in  1989  become  negative  6.67 
percent  and  negative  11.92  percent, 
respectively.  The  nominal  profit  margin 
for  1990  worsens  from  negative  5.42 
percent  to  negative  11.77  percent.  See 
Final  Calculation  Memo  at  22.  With  a 
negative  real  profit  margin  in  each  of 
these  yean.  SIDOR's  return  on  equity 
similarly  turns  negative  from  1988 
throuRh  1990. 

In  their  case  brief,  petitionere 
constructed  an  inflatron-ad justed  return 
on  equity  (ROE)  for  SIDOR  by 
comparing  the  company's  nominal  ROE 
with  the  rate  of  inflation  in  that  year. 
According  to  this  analysis,  with  annual 
inflation  rates  of  over  30  percent,  no 
well-^im  private  comp>any  would  be 
found  equityworthy  in  Venezuela.  This 
is  an  unreasonable  conclusion.  As  noted 
above,  we  calculated  an  adjusted  profit 
margin  for  SIDOR,  based  on  an 
adjustment  of  the  company's  cost  of 
goods  sold.  This  is  a  reasonable 
-  adjustment  to  the  company's  financial 
results  to  account  for  high  inflation 
during  the  1988  through  1990  oeriod. 
Nevertheless,  we  recognize  that  the 
rate  of  return  from  a  company  during 
yeara  of  high  inflation  would  require  the 
company  to  earn  very  high  returns,  and 
investors  would  consider  whether  the 
investment  would  ultimately  yield  a 
real  rate  of  return.  An  analysis  of 
SIDOR's  financial  ratios  clearly 
indicates  that  the  company's  rate  of 
return,  in  nominal  terms,  was  very  low. 
or  negative.  In  the  context  of  the  high 
rates  of  inflation  during  these  years,  the 


company's  rate  of  return  was  very  poor, 
and  yields  an  un&vorable  future 
financial  outlook. 

Respondent  has  argued  that  SIDOR 
was  worth  more  than  its  nominal  book 
value  because  the  historical  financial 
statements  understated  the  value  of  the 
company's  assets,  and  because  a 
company's  fixed  assets  maintain  their 
value  and  increase  in  nominal  value 
with  inflation.  See  Respondent's 
September  26, 1997.  rebuttal  brief. 
While  we  acknowledge  that  this  may  be 
the  case,  this  increase  in  the  nominal 
value  of  the  company's  real  assets  is  not 
compelling  for  determining  that  SIDOR 
was  equityworthy  during  these  years. 
An  investor  is  investing  in  an  on-going 
operation,  and  the  important  factor  is 
the  efficient  operation  of  the  assets  in 
order  to  yield  a  return  on  those  assets. 
As  we  noted  in  the  GIA,  a  reasonable 
investor's  decision  to  invest  in  an 
operating  steel  company  such  as  SIDOR 
would  be  based  on  many  factors,  not 
just  the  level  of  nominal  value  of  the 
imderiying  assets.  See  58  FR  at  37247. 
The  value  of  the  corporation's 
underlying  assets  is  more  important 
when  a  company  is  terminating  and 
liquidating.  This  is  not  the  primary 
consideration  of  an  equity  investor.  In 
any  case,  respondent  has  failed  to 
quantify  this  argument  in  any 
meaningful  way.  Only  in  1994  did 
SIDOR  begin  to  apply  inflation 
adjustments  to  the  historical  figures  in 
its  financial  statements,  and  the 
company  has  admitted  that  "there  is  no 
accurate  way  to  retroactively  adjust 
[unadjusted  statements]  for  inflation." 
SIDOR's  )uly  3, 1997,  questioimaire 
response  at  10  (on  file  in  the  Central 
Records  Unit  of  the  Department  of 
Commerce,  Room  B-099). 

Ano^er  important  fector  during  the 
1988-1991  period  is  that  little  private 
investment  was  actually  taking  place  in 
Venezuela.  Rather,  given  the  economic 
instability  in  the  country,  as  evidenced 
by  rising  interest  rates  and  steady 
currency  devaluations,  private  money 
was  in  ^ct  fleeing  the  country  for 
alternative  foreign  currency- 
denominated  investments.  See  Memo 
Re:  Meetings  with  Commercial  Bankers 
at  1-2.  There  were  few  exchange 
controls  at  the  time,  and  currency  was 
easily  invested  in  foreign  currency- 
denominated  assets.  While  it  is  certainly 
true  that  some  private  investment  was 
taking  place  in  Venezuela  during  the 
early  1990s,  SIDOR  would  have  been  an 
unlikely  recipient  of  such  funds,  and 
certainly  not  in  the  magnitude  of  the 
GOV'S  1991  debt  conversion. 

In  preliminarily  finding  SIDOR 
equityworthy,  we  relied  upon 
respondent's  claim  that  the  company's 


restructuring  process,  starting  in  1989, 
had  significanUy  improved  SIDOR's 
competitiveness.  At  verification, 
officials  from  the  Ministry  of  Finance 
(Hacienda)  and  SIDOR  again  stated  that 
the  restructuring  process  greaUy 
improved  the  company's  financial 
health  and  placed  SIDOR  on  the  path  to 
becoming  an  internationally  competitive 
steel  company.  See  the  September  19, 
1997,  Memorandum  to  Barbara  E. 
Tillman  Re:  Verification  of  Information 
Provided  in  the  SIDOR  Questionnaire 
Responses  (SDX)R  VR)  at  3-9,  and  the 
September  20. 1997,  Memorandum  to 
Barbara  E.  Tillman  Re:  Verification  of 
the  Government  of  V«tezuela 
Questiormaire  Responses  (GOV  VR)  at 
3-6  (public  versions  on  file  in  the 
Central  Records  Unit  of  the  Department 
of  Commerce,  Room  B-099). 
Respondent  also  claims  that  the  GOVt 
decision  to  convert  U.S.  $1.0  billion  of 
SIDOR's  external  debt  into  equity  was  in 
large  part  due  to  the  company's 
commitment  to  meet  specific  short-  arKi 
long-term  goals,  and  the  projections  of 
the  company's  financial  position  if  it 
met  these  goals.  While  we  acknowledge 
that  SIDOR  may  have  made  some 
progress  as  a  result  of  the  restructuring 
process,  we  do  not  agree  that  these 
changes  provide  a  basis  for  finding  that 
SIDOR  was  equityworthy  in  1991.  In  the 
GIA,  we  stated  that  any  projections  of 
future  earnings  based  on  restructuring 
plans  would  have  to  be  reconciled  with 
an  analysis  of  past  performance.  58  FR 
at  37245.  As  we  will  show,  the 
projections  do  not  provide  a  sufficient 
basis  to  overcome  SIDOR's  past 
performance  and  the  company's  poor 
reputation.  Rather,  but  for  the  debt 
capitalization  by  the  GOV,  SIDOR's  cash 
flow  would  have  become  so  unstable 
that  the  company  would  have  been 
unviable.  See  SUDOR  VR  at  8. 

At  verification,  SIDOR  officials 
explained  that  the  1989  restructuring 
process  was  aimed  at  making  the 
company  more  competitive 
internationally  and  returning  it  to 
profitability.  To  achieve  this,  SIDOR 
intended  to  measiue  and  improve 
several  key  indicators  of  the  company's 
performance,  including: 

(1)  work  force  productivity,  as 
measured  by  tons  of  steel  produced  per 
worker  per  year, 

(2)  debt  to  equity  ratio: 

(3)  unit  cost  of  production  and  sales; 

(4)  the  timing  of  deliveries;  and 

(5)  the  ratio  between  inventories  and 
sales,  taking  into  account  net  sales. 

SeeSIDOllVR  at  4.  SIDOR  also 
started  a  cost  reduction  program  and 
determined  that  the  company's  product 
mix  had  to  be  reduced  by  specializing 
in  the  more  profitable  flat  products.  To 
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become  more  competitive,  SIDOR  also 
reduced  its  work  force.  According  to 
SIDOR,  by  1991,  the  company  had 
greatly  improved  all  of  the  indicators 
and  had  released  3000  workers.  An 
additional  program  to  improve  SIDOR's 
performance  was  initiated  in  1991.  as 
part  of  the  debt  restructuring  that  was 
agreed  upon  in  principal  in  that  year. 
Unlike  the  1989  restruct\uing  program, 
under  this  program,  SIDOR  made 
specific  commitments  to  the  GOV,  and 
agreed  to  reach  these  performance 
targets  by  1993.  The  targets  included  (1) 
an  11.0  percent  reduction  in  per  unit 
production  costs;  (2)  an  increase  in 
labor  productivity  as  measured  by  tons 
of  liquid  steel  production  per  man  year 
(3)  a  reduction  of  inventories  to  25 
percent;  and  (4)  an  increase  in  sales 
volume  to  2,400.000  tons  per  year,  and 
capacity  utilization  of  over  80  percent 
See  SIDOR  VR  at  8.  According  to  SIDOR 
officials,  if  these  targets  were  reached  by 
that  time.  SIDOR  «vould  become 
competitive  globally.  Id. 

However,  we  disagree  with  these 
arguments.  It  may  be  true  that  SIDOR's 
inability  to  meet  its  commitments  to  the 
GOV  was.  as  respondent  claims, 
compounded  by  the  difficiilties  in  the 
Venezuelan  economy.  However, 
petitioners  correctiy  note  that  not  all  of 
the  performance  targets  were  linked 
directiy  to  the  success  of  Venezuela's 
economy  or  to  worsening  Inflation.  See 
SIDOR  VR  at  8.  Moreover,  as  the 
bankers  noted,  a  key  factor  in 
determining  a  company's  potential  was 
its  ability  to  perform  adequately  in  spite 
of  the  worsening  economic  conditions. 

In  conjunction  with  GOV's  1991 
agreement  to  capitalize  60  percent  of  the 
company's  external  debt,  although 
SIDOR  prepared  a  report  containing 
certain  financial  projections  for  the 
Economic  Council  of  the  Presidential 
Cabinet,  there  were  no  independent 
evaluations  of  this  potential  investment 
See  SIDOR  VR  at  Exhibit  21  (Public 
Doctiment).  In  analyzing  SIDOR's 
potential,  the  report  details  a  plan  of 
action  to  improve  the  company's 
competitiveness.  However,  the  report 
includes  scant  projections  of  the 
company's  projected  lin»nfin| 
performance,  such  a»  profitability.  «m1 
other  financial  indicators — important 
infcHmation  that  a  private  investor 
would  consider.  Rather,  the  report's 
focus  is  on  SIDOR's  projected  cash  flow, 
with  and  without  the  capitalization  of 
60  percent  of  the  company's  external 
debt  The  report  acknowledges  that 
"(dlespite  implementing  a  cost 
reduction  proyam  *   •  •  the  high  debt 
burden  impedes  SIDCXt  from 
accomplishing  its  modernization  plans 
{and  the  capitalization  of  60  percaDt  of 


SIDOR's  external  debt}  is  the  minimiiTp 
required  to  guarantee  the  continued 
operation  of  the  firm."  Id.  Moreover, 
respondent  acknowledges  that  the 
economic  indicators  used  in  the 
projections  "had  proved  to  be  too 
optimistic."  Respondent's  September 
26,  1997.  Rebuttal  Brief  at  17. 
Accordingly,  the  company's  own 
projections  and  statements  indicate  that, 
absent  the  debt  capitalization.  SIDOR's 
cash  flow  would  be  insufficient  for  the 
company  to  meet  its  debt  obligations, 
and  the  company  would  become 
unviable. 

We  analyzed  similar  circumstances  in 
Certain  Steel  From  Mexico  which 
involved  AHMSA.  a  Mexican  steel 
producer.  In  that  case,  it  appeared  that 
the  financial  projections  were  done  to 
show  that  the  government  of  Mexico's 
assumption  of  AfiMSA's  debt  could 
achieve  a  level  of  cash  flow  to  prevent 
the  company  from  defaulting  on  its 
loans.  Our  conclusion  in  that  case  is  the 
same  we  have  reached  here:  "the  focus 
of  the  analysis  was  not  to  demonstrate 
to  a  reasonable  investor  that  (the 
company)  was  a  good  investment"  GIA. 
58  FR  at  37245.  Rather,  in  this  case,  the 
focus  of  SIDOR's  report  for  the 
Economic  Council  of  the  Presidential 
Cabinet  was  to  show  that  SIDOR  would 
have  been  unable  to  continue  operations 
without  the  capitalization  of  60  percent 
of  the  company's  external  debt.  Again, 
our  evaluation  of  AHMSA's  projections 
in  Certain  Stee]  From  Mexico,  are  also 
appropriate  in  this  case.  At  that  time, 
we  stated  that  the  reasonable  investor 
would  weigh  a  company's  past 
performance  "far  more  than  a  financial 
projection  done  by  the  company  itself  in 
an  attempt  to  gamer  mora  finanrial  aid 
from  the  {govemment}."  GM.  58  FR  at 
37245. 

The  analysts  above  makes  dear  that 
SIDOR  was  not  an  equitywotthy 
company  in  1991.  Accordingly,  we 
determine  that  the  1991  conversion  of 
SIDOR's  extnnal  debt  into  equity  wm 
not  consistent  with  the  usual 
investment  practices  of  private 
investors. 

3.  1993  and  1994  CVG  Land  Transfers 
to  SIDOR 

In  the  Preliminary  Determnadon.  we 
found  that  in  1993  and  1994,  CVG 
transferred  land  to  SIDOR  to  cancel 
unpaid  capital  subscriptions.  We  also 
found  that  SIDOR  was  equityworthy  in 
each  of  these  years.  See  Preliminary 
Determination,  62  FR  at  41941.  For 
many  of  the  same  reeaons  outlined 
above,  we  have  reevaluated  our 
preliminary  determination  that  SIDOR 
was  equityworthy  in  these  years.  For 
example.  SIDOR's  real  revenue  growth 


from  1991  to  1993  was  negative  16.97 
.  percent,  negative  8.73  percent,  and 
negative  22.48  percent,  respectively.  We 
have  also  calculated  SIDOR's  cost  of 
sales,  adjusted  for  the  rate  of  inflation, 
in  each  jrear  from  1990  through  1993. 
This  adjustment  yields  negative  profit 
margins  in  each  of  the  three  years 
preceding  the  1993  and  1994  land 
transfers,  except  1991.  However,  even  in 
that  year,  the  adjusted  return  was  very 
small.  0.18  percent.  See  Final 
Calculation  Memo  at  22.  In  each  year 
that  SIDOR  experienced  a  loss  after 
adjusting  for  inflation,  the  company's 
return  on  equity  would  also  be  negative, 
meaning  that  SIDOR  was  not  able  to 
generate  a  real  return  on  investment  in 
those  years.  Accordingly,  we  now 
determine  that  SIDOR  was 
unequityworthy  in  1993  and  1994. 

Equity  Methodology:  In  measuring  the 
benefit  from  a  government  equity 
infusion  to  an  unequityworthy 
company,  the  Department  comperes  the 
price  paid  by  the  government  for  the 
equity  to  a  market  benchmark,  if  such  a 
benchmark  exists.  A  market  benchmark 
can  be  obtained,  for  example,  where  the 
company's  shares  are  publicly  traded. 
See.  e.g..  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Spain,  58 
FR  37374,  37376  Ouly  9.  1993). 

Where  a  market  benchmark  does  not 
exist,  the  Department  has  determined  in 
this  investigation  to  continue  to  follow 
the  methodology  described  in  the  GM,. 
58  FR  at  37239.  Following  this 
methodology,  equity  infrisions  made  on 
terms  inconsistent  with  the  usual 
practice  of  a  private  investor  are  treated 
as  grants.  Using  the  grant  methodology 
for  equity  infusions  into  an 
unequitjrwoithy  company  is  based  on 
the  i»emise  that  an  unequityworthiness 
finding  by  the  Department  is 
tantamount  to  saying  that  the  company 
could  not  have  attracted  investment 
capital  from  a  reasonable  investor  in  the 
infusion  year  based  on  the  available 
information. 

Creditworthiness:  When  the 
Department  examines  whether  a 
company  is  creditwcwthy,  it  is 
essentially  attempting  to  determine  if 
the  company  in  question  could  obtain 
commercial  financing  at  commonly 
available  interest  rates.  If  a  company 
receives  comparable  long-term  finanHng 
from  commercial  sources,  that  company 
will  normally  be  considered 
creditworthy.  In  the  absence  of 
comparable  commercial  borrowings,  the 
Department  examines  the  following 
factors,  among  others,  to  determine 
whether  or  not  a  firm  is  creditworthy: 

1.  Current  and  past  indicators  of  a 
firm's  financial  health  calctdated  from 
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that  firm's  financial  statements  and 
accounts. 

2.  The  firm's  recant  past  and  present 
^ility  to  meet  its  coats  and  fixed 
fifianrial  obligations  with  its  cash  flow. 

3.  Future  finanrial  prospects  of  the 
film  including  market  studies,  economic 
frnecasts,  and  projects  or  loan 
appraisals. 

r  or  a  more  detailed  disctission  of  the 
Department's  creditworthiness  criteria, 
see,  e.g..  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  France,  58 
FR  37304  Ouly  9. 1993);  and  Final 
Affirmative  Qtuntervailing  Duty 
Determinations:  Certain  Steel  Products 
from  the  United  Kingdom.  58  FR  37393 
(July  9,  1993). 

Petitioners  have  alleged  that  SIDOR 
was  uncreditworthy  in  each  of  the  years 
the  company  received  GOV  eqmty 
infusions,  i.e.,  1977  through  1992  (with 
the  exception  of  1988).  In  Non- Alloy 
Pipe  from  Venezuela,  the  Department 
initiated  an  examination  of  SIDOR's 
oreditwrnthineaa  for  the  years  1985 
duoi^  1990.  See  57  FR  at  42964.  For 
all  o^er  yean,  the  Department  initiatBd 
■n  examinaticm  of  SUJOR's 
creditworthiness  baaed  upon  an  analysis 
of  SIDOR's  cash  flow  and  financial 
ratios.  See  Creditworthy/Equityworthy 
Memo.  As  outlined  above  undw  the 
"Equityworthiness"  section,  for  all  the 
years  except  1989  through  1992.  SIDOR 
did  not  submit  financial  data  beyond 
what  was  examined  in  the  initiation 
stage,  stating  that  such  information  %vas 
inaccessible.  Therefore,  because  SIDOR 
has  not  provided  any  information  that 
undermines  the  Department's  initiation 
analysis,  we  determine  that  SIDOR  was 
uncreditworthy  from  1978  through  1987 
and  from  1989  through  1990. 

We  also  now  considn  SIDOR  to  be 
uncieditwrorthy  in  1991 ,  the  year  of  the 
GOVs  decision  to  convert  60  p>ercent  of 
SIDOR's  external  dteki  into  equity.  The 
company's  financial  picture  in  the  three 
yeus  prior  to  1991  was  erratic.  As 
outlined  under  the  equityworthiness 
section  above,  in  1991 .  SIDOR's  real 
revenue  growth  was  n^ative  in  1986 
and  1988,  and,  after  making  an 
adjustment  far  inflation,  the  company's 
profit  margin  was  negative  in  each  of 
the  three  yean  preceding  1991. 
According  to  Venezuelan  commercial 
bankera,  this  is  a  key  factor  in 
evaluating  a  company's  ability  to  meet 
its  debt  obligation.  See  Memo  Re: 
Meetings  with  Commercial  Bankws  at  3. 
While  the  bankera  also  stated  that  they 
would  lend  to  Venezuelan  companies 
writh  a  debt-to-equity  ratio  of  up  to  300 
percent,  they  further  indicated  that  a 
key  factor  wniuld  be  whethm  the 
company  had  survived  the  crises  of  the 


economy.  This  cannot  be  said  of  SIDOR. 
The  company's  own  projections  at  the 
time  made  dear  that  without  the  GOV's 
converaion  of  SIDOR's  external  debt,  the 
company  would  not  have  been«ble  to 
meet  its  debt  obligatioBs.  See  SIDOR  VR 
at  Exhibit  21  and  the 
"Equityworthiness"  discussion  above. 

We  have  also  determined  that  SIDOR 
was  unequityworthy  in  1993  and  1994. 
Therefore,  we  have  also  examined  the 
company's  financial  statements  over  the 
period  1990  through  1993.  to  analyze 
SIDOR's  ability  to  obtain  commercial 
financing  at  commonly  available 
interest  rates.  For  the  three  jrean  afler 
1991,  SIDOR's  ttquidity  improved 
significantly,  with  current  assets 
exceeding  currait  liabilities  by  over  two 
to  (me.  In  addition.  SIDCMl's  abilityio 
service  its  long-term  debt  also 
improved,  and  the  cash  flow  to  debt 
ratio  increesed  to  over  14  percent  in 

1992  and  1993.  While  SIDOR's  financial 
picture  remained  weak  durii^  the 
period  1990  throu^  1993,  the  lessened 
debt  burden  and  improved  liquidity 
indicate  that  SIDCW  would  have  been 
able  to  obtain  commercial  flnanring  at 
commonly  available  intraest  rates  in 

1993  and  1994.  Therefore,  we  determine 
SIDOR  to  be  creditworthy  in  each  of 
these  yean. 

Discount  Rates:  For  uncreditworthy 
companies,  our  {Mactice  is  to  use  as  the 
discount  rate  the  highest  long-term  fixed 
interest  rate  commonly  availaUe  to 
firms  in  the  covmtry  plus  an  amount 
equal  to  12  percent  of  the  prime  rats. 
Because  we  were  unatde  to  locate  a 
prime  rate  in  Venezuela,  we  added  12 
percent  to  the  discount  rate.  See  e.g.. 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
From  Brazil,  58  FR  3729S,  37298  (July 
9, 1993)  {Brazil  SieelU  Final  Affirmative 
Countervailing  Duty  Determination: 
Grain-Orient^  Ekxtrical  Steel  From 
Italy,  59  FR  18357. 18358  (April  18. 
1994).  {G(XSl 

In  the  Preliminary  Determinatkm,  we 
calculated  the  benefit  from  non- 
recurring countervailable  subsidies 
received  by  SIDOR  through  1987  by 
using  as  the  discoimt  rate  the  long-term 
corp(»ate  bond  rates  in  Venezuela, 
published  l^  Morgan  Guaranty  Trtist 
Company  in  Wtarld  Financial  Markets. 
See  62  FR  at  41942.  For  the  pmod  attet 
1987,  we  used  as  the  discount  rate  the 
average  short-term  interest  rate,  because 
the  long-term  corporate  bond  rates  were 
not  available  after  1987,  and  because  the 
primary  mechanism  for  obtaining  long- 
term  domestic  currency  financing  in 
Venezuela  has  been  through  short-tmm. 
roll-ovra',  loans. 

Based  on  our  findings  at  verification, 
we  now  detomine  that  it  is  not 


appropriate  to  use  long-tarm  corporate 
bond  rates  as  the  discount  rate.  Central 
Bank  of  Venezuela  officials  stated  at 
verification  that  "(c}(unmercial  banks  in. 
Venezuela  have  never  given  long-term 
loans.  The  general  practice  is  to  give 
one-year  loans  at  a  short-term  rate  and 
roll  it  over  each  year  with  a  new  short- 
term  rate."  GOV  VR  at  3. 

In  the  PrelimirHoy  Determination,  we 
also  stated  that  it  was  appropriate  to 
adjust  the  discoimt  rate  to  take  into 
account  inflation  because  Venezuela  has 
experienced  intermittoit  periods  of  high 
inflation  over  the  past  twenty  3rean,  and 
because  SIDOR  has  adjusted  its 
fiwaii#-i«l  statements  to  take  into  account 
the  effects  of  inflation  since  1994.  See 
Preliminary  Determination,  62  FR  at 
41942.  We  have  modified  our  approach 
for  this  final  determination  and  no 
longer  consider  it  appropriate  to  make 
such  an  adjustment  to  the  short-term 
discount  rate.  In  addition,  we  now 
determine  that,  in  calculating  the 
benefit  from  non-fBCurring  subsidies,  it 
is  appropriate  to  account  for  inflation 
only  for  the  period  1987  throngh  1996. 
Therefore,  for  the  yean  1978  through 
1986,  we  are  using,  as  the  discount  rate, 
the  short-term  bolivar  interest  rates 
described  above.  As  noted  above,  these 
rates  represent  the  primary  mechanism 
for  obtaining  long-term  domestic 
currency  financing  in  Venezuela. 

We  have  determined  that  the  most 
reasonable  way  to  account  for  inflation 
{(» the  is  to  convert  the  equity  infrisions 
into  UJS.  dollan,  and  to  then  apply,  as 
the  discount  rate,  a  long-term  dollar 
lending  rate.  TherefcHe,  for  our  discount 
rate,  we  used  date  for  U.S.  dollar 
lending  in  Venezuela  for  long-term  non- 
guaranteed  loans  from  private  lendera, 
as  published  in  the  Worid  Bank  Debt 
Tables:  External  Finance  for  Developing 
Countries.  This  confiorms  with  our 
practice  in  Brazil  Steel.  See  58  FR  at 
37298.  The  changes  to  our  calculation 
methodology  are  discussed  more  fully 
below  under  the  GOV  Equity  btfusions 
into  SIDOR  and  Interested  Party 
Comment  sections  of  the  notice. 
Because  we  determine  SIDOR  to  be 
uncreditworthy  for  the  yean  1978 
through  1991  (except  1988).  we  added 
to  the  discount  rates  a  risk  premium 
equal  to  12  percent  of  the  discount  rate 
in  eech  of  those  yeen. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  delmnine  the 
following: 
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L  Program  Detenniiwd  To  ■• 
CoonterrailaUe 

A.  GOV  Equity  Infusions  into  SIDOR 

SIDOR  received  GOV  equity  infusions 
in  every  year  from  1977  througii  1991, 
except  1988.  SIDOR  is  a  100-percent 
government-owned  company.  Its  parent 
company  is  Corporacion  Venezolana  de 
Guayana  (CVG),  a  holding  company 
owned  by  the  GOV  charged  with 
promoting  industrial  development  in 
the  Guayana  Region.  The  mafority  of  the 
equity  infusions  were  made  by  the 
Fondo  de  Inversiones  de  Venezuela 
(FIV),  a  GOV  investment  fund.  The 
remaining  funds  woe  provided  by  the 
Hacienda,  ]»imarily  as  interest 
payments  on  loans.  According  to  the 
response  of  the  GOV,  the  government 
equity  infusions  into  SIDOR  wei« 
provided  pursuant  to  special  laws 
adopted  with  respect  to  government- 
approved  expansion  projecU  of  SIDOR. 
Thus,  these  equity  infusions  were 
specific  under  section  771(5AKD)  of  the 
AcL  . 

The  first  law,  published  in  the  Gaceta 
Oficial  No.  30,587  on  January  2,  1975, 
authorized  SIDOR's  1974-79  "Plan  IV" 
expansion.  This  expansion  was  aimed  at 
increasing  SIDOR's  steel  production  by 
3.6  million  tons  as  well  as  increasing 
the  company's  rolling  capacity  for  flat 
and  non-flat  products.  The  government 
equity  infusions  under  Plan  IV  were  not 
disbursed  in  the  amounts  or  at  the  time 
originally  projected  in  this  plan. 
However,  the  amounts  received  by 
SIDOR  *«fore  recorded  in  the  company's 
annual  financial  statements  in  the  year 
they  wete  received.  Equity  funds  also 
were  provided  to  SIDOR  in  accordance 
with  a  1987  law  passed  by  the 
Venezuelan  Congress.  This  law  was 
published  in  the  Gaceta  Oficial  No. 
33,771  on  December  21,  1987.  The  FIV 
received  both  preferred  and  common 
shares  for  these  equity  investments  into 
SIDOR. 

As  noted  above,  funds  were  also 
provided  to  SIDOR  by  the  Hacienda. 
Funds  provided  by  the  Hacienda 
between  1977  and  1981  were  authorized 
under  Article  11  of  a  1976  Special  Law 
for  Public  Credit  and  «vere  also  made 
pursuant  to  a  June  26. 1977,  agreement 
between  the  Hacienda.  FIV,  CVG  and 
SIDOR.  Under  this  agreement,  the 
Hacienda  agreed  to  pay  SIDOR's  interest 
on  loans  from  the  FIV  in  return  for 
shares  in  the  company.  Equity  payments 
made  between  1984  and  1986  were 
provided  pursuant  to  government 
Decree  390  of  December  1984. 
authorizing  the  Hacienda  to  help  SIDOR 
service  iu  foreign  debt.  Finally,  a  1987 
loan  from  the  Hacienda  to  SIDOR  was 


ccHiverted  into  equity,  but  recmded  as 
an  advance  for  future  capital  increase. 
SIDOR  records  all  Hacienda  equity 
funds  in  the  years  the  funds  were 
received.  However,  the  capital 
investments  appeared  in  SIDOR's 
annual  financial  statements  as 
"Advances  for  Future  Capital  Increase." 
In  1989.  all  advances  were  converted 
into  shares  issued  to  Hacienda,  the 
delay  stemming  from  a  disagreement 
between  the  Hacienda  and  CVG  as  to 
who  should  take  ownership  of  the 
shares.  The  issue  was  resolved  in  1989, 
and  on  the  same  day  the  shares  were 
issued  to  Hacienda,  they  were 
transfiBnred  to  CVG,  SIDOR's  parent 
company.  We  have  treated  these 
Hacienda  funds  as  capital  investments 
in  each  year  in  which  they  were 
received  by  SIDOR. 

According  to  the  agreement  under 
which  the  Hacienda  funds  were 
provided,  the  funds  are  to  be  treated  as 
capital  infusions. 

m  1991,  following  several  years  of 
restructuring  by  SIDOR,  the  GOV  agreed 
to  convert  60  pocent  of  SIDOR's  debt 
and  the  interest  accrued  on  the  debt  into 
equity  which  was  converted  into  shares 
provided  to  Hacienda.  This  debt  related 
to  SIDOR's  pre- 1986  foreign  currency 
loans  that  had  been  restructured  in 
accordance  with  government  Decree 
1261  of  November  15, 1990.  As  a  result 
of  this  conversion,  the  Hacienda  now 
holds  39.68  percent  of  SIDOR's  shares. 
As  of  December  31.  1996,  the  remaining 
60.32  percent  were  held  by  SIDOR's 
parent  company,  CVG. 

In  1993  and  1994.  also  in  connection 
with  SIDOR's  Plan  IV  expansion  project. 
CVG  transferred  some  of  the  land  on 
which  the  company  constructed  the 
Plan  IV  expansion.  The  land  was  used 
as  payment  for  unpaid  capital 
subscriptions  from  CVG.  At  the  time, 
CVG  purchased  only  about  half  of  the 
1,860,000  shares  in  SIDOR  it  had 
subscribed  to.  We  consider  the  land 
transfers  to  be  capital  investments  in 
each  year  in  which  they  were  received 
by  SIDOR. 

We  determine  that  the  equity 
infusions  into  SEDOR  in  the  years  1978 
through  1987,  1989  through  1991, 1993 
and  1994  confer  a  benefit  under  section 
771(5KKKi)  of  the  Act  because  the  GOV 
investments  were  not  consistent  with 
the  usual  investment  practice  of  private 
investors.  See  the  discussion  on 
"Equityworthiness  "  above.  Also,  these 
equity  infusions  are  specific  within  the 
meaning  of  section  771(5AKD)  because 
they  were  limited  to  one  company. 

As  explained  in  the  "Subsidies 
Valuation  Information"  section,  we  have 
treated  equity  infusions  in 
unequityworthy  companies  as  grants 


given  in  the  year  the  capital  was 
received.  We  have  further  determined 
these  infusions  to  be  non-recurring 
subsidies.  Therefore,  we  have  allocated 
the  benefits  over  20  years. 

Venezuela  experienced  periods  of 
high  inflation  during  the  pwriod  1978 
through  1996  (the  rates  ranged  &Dm  7 
percent  to  103  percent).  In  the 
Preliminary  Determination,  we  found 
that  it  was  appropriate  to  take  into 
account  the  effects  of  inflation  to 
accurately  value  the  benefit  from  GOV 
equity  infusions.  See  62  FR  at  41943. 
We  did  this  by  adjusting  the  principal 
component  of  the  benefit  by  the 
inflation  index,  using  the  year  of  receipt 
as  the  reference  year  to  measure 
inflation.  We  also  adjusted  the  interest 
component  by  adding  the  rate  of 
inflation  in  each  year  to  the  discount 
rate. 

Based  on  our  verification  and 
comments  from  interested  patties,  we 
find  that  the  methodology  used  in  the 
preliminary  determinadon  to  account 
for  inflation  should  be  changed.  First, 
prior  to  1987,  inflation  was  relatively 
low  and,  as  such,  we  do  not  consider  it 
appropriate  to  adjust  for  inflation  prior 
to  1987.  In  1987,  inflation  increased  to 
40  percent  and  thereafter  remained 
consistently  high,  reaching  103  percent 
in  1996.  The  period  after  1986. 
therefore,  can  clearly  be  distinguished 
from  the  prior  years  as  marked  by 
consistently  high  inflation.  Accordingly, 
when  calculating  the  benefit  to  SIDOR 
during  the  POI  bom  the  GOV  equity 
infusions,  we  adjusted  the  nominal 
values  of  the  equity  infusions  to  account 
for  inflation  from  1987  through  1996. 
See  the  Interested  Party  Comment 
section  of  this  notice  for  a  more  detailed 
discussion  of  this  adjustment. 

As  we  noted  under  the  "Oiscoimt 
Rate"  section  above,  in  calculating  the 
benefit  from  equity  infusions  received 
prior  to  1987.  we  have  used  the  short- 
term  bolivar  interest  rates.  For  die 
period  1987  through  1996,  we  have 
accounted  for  inflation  in  our  benefit 
calculation  by  converting  the  equity 
infusions  into  U.S.  dollars  after  1986. 
This  conforms  with  our  past  practice 
and  with  business  practices  in 
Venezuela.  See  Brazil  Steel,  58  FR  at 
37298.  For  example,  a  principle  source 
of  funding  for  capital  investment  in 
Venezuela  was  "overseas  foreign 
currency-denominated  financing."  See 
Memo  Re:  Meetings  with  Commercial 
Bankers  at  2.  Also,  SIDOR's  long-term 
loans  were  denominated  in  foreign 
currency.  Accordingly,  for  equity 
infusions  received  prior  to  1987.  we 
converted  the  remaining  Cace  value  of 
the  grant  in  1987  into  U.S.  dollars  using 
the  bolivar/dollar  exchange  rate 
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prevailing  in  that  year.  For  the 
remaining  allocation  period,  we  then 
applied  the  long-term  U.S.  dollar 
interest  rate  described  in  the  "Discount 
Rate"  section  of  this  notice.  For  equity 
infusions  received  after  1986,  we 
converted  the  infusion  into  U.S.  dollars 
at  the  exchange  rate  in  effect  on  the  day 
the  infusion  was  received  by  SIDOR. 
The  discount  rate  used  was  the  same 
described  above. 

To  calculate  the  total  benefit  from  the 
infiisfons  to  SIDOR.  we  summed  the 
benefit  allocated  to  the  POI  from  each 
equity  infusion.  After  converting  the 
benefit  from  U.S.  dollars  into  bolivars, 
we  then  divided  that  total  benefit  by 
SIDOR's  total  sales  of  all  products 
during  the  POI.  On  this  basis,  we 
determine  die  net  subsidy  for  this 
program  to  be  23.61  percent  ad  valorem 
for  SIDOR. 

B.  Dividend  Advances  From  the 
Hacienda 

Between  1977  and  1981,  pursuant  to 
a  June  26. 1977.  agreement  among  the 
Hacienda,  FW,  CVG  and  SIDOR.  Uie 
Hacienda  paid  dividends  on  behalf  of 
SIDOR  on  the  preferred  shares  held  by 
FIV.  These  were  recorded  in  SIDOR's 
accounting  records  as  "Dividend 
Advances."  These  dividend  advances 
are  still  reported  in  SIDOR's  1996 
financial  statement  According  to  the 
1996  financial  statement,  the  final 
treatment  of  these  dividend  advances 
has  not  been  decided.  Because  the 
payment  by  the  Hacienda  of  dividends 
on  behalf  of  SIDOR  is  based  on  an 
agreement  signed  by  the  Hacienda.  FIV. 
CVG  and  SIDOR,  the  payment  of 
dividends  by  the  Hacienda,  a 
government  agency,  is  limited  to  one 
company,  SIDOR,  and  is,  thus,  specific 
under  section  771(5A)(D)  of  the  Act.  To 
determine  whether  a  benefit  has  be«i 
provided,  the  Department  must 
determine  whether  SIDOR  was  obligated 
to  pay  dividends  to  FIV  on  the  preferred 
shares.  If  the  Hacienda  relieved  SIDOR 
of  a  payment  obligation,  then  the 
pa)rment  of  dividends  by  the  Hacienda 
on  behalf  of  SIDOR  constitutes  a 
countervailable  subsidy. 

According  to  its  supplemental 
questionnaire  response,  SIDOR  had 
fiscal  losses  in  the  years  the  dividend 
payments  were  made.  Therefore,  SIDOR 
stated  that  it  was  not  obligated  to  pay 
any  dividends.  To  determine  whether 
SIDOR  was  obligated  to  pay  the 
dividends  to  FIV  on  the  preferred 
shares,  we  examined  the  1977       , 
agreement  among  the  Hacienda.  FIV. 
CVG  and  SIDOR.  We  verified  that  under 
this  agreement,  the  preferred  shares 
jdelded  a  fixed  yearly  dividend 
equivalent  to  seven  percent  of  their 


nominal  value.  Therefore.  SIDOR  was 
obligated  to  pay  fixed  yearly  dividends 
to  FTV.  Because  the  payment  of 
dividends  by  the  Hacienda  to  FTV 
relieved  SIDOR  of  a  financial  obligation, 
we  determine  that  the  outstanding 
balance  of  the  "Dividend  Advances" 
constitutes  a  benefit  under  section 
771{5)(E)oftheAcL 

In  order  to  calculate  the  benefit  from 
this  program,  we  treated  the  dividend 
advances  as  interest-free  short-term 
loans  because  the  advances  appear  to  be 
liabilities  of  SIDOR.  The  1977 
agreement  under  which  these  dividends 
were  paid  does  not  state  that  these  are 
capital  infusions  into  SIDOR  by  the 
Hacienda.  In  addition,  neither  the  GOV 
or  SIDOR  has  treated  these  dividend 
advances  as  capital  infusions.  Thus,  it 
appears,  that  SIDOR  is  still  liable  for 
repajnnent  of  the  dividend  advances. 

To  calculate  the  benefit  in  the  POI.  we 
took  the  amount  of  the  dividend 
advances  reported  in  SIDOR's  1996 
financial  statement  and  calculated  the 
amount  of  interest  the  company  would 
have  paid  in  1996  if  it  had  received  an 
interest-free  loan  equal  to  the  amount  of 
the  dividend  advances.  We  used  as  our 
benchmark  interest  rate  the  annual 
average  short-term  interest  rate  reported 
by  the  GOV  in  its  supplemental 
response.  We  used  this  as  the 
benchmark  because  %ve  verified  that 
SIDOR  did  not  have  short-term  bolivar 
lending  during  the  period  of 
investigation.  The  calculated  interest 
savings  was  then  divided  by  SIDOR's 
total  sales  in  the  POI.  On  this  basis,  we 
determine  the  net  subsidy  for  this 
program  to  be  0.08  percent  ad  valorem 
for  SIDOR. 

n.  Programs  Detenuined  To  Be  Not 
Countervailable 

A.  GOV  Loan  to  52DQR  in  1990 

We  initiated  an  investigation  of  »hiy 
program  based  upon  petitionen' 
allegation  that  the  GOV  replaced  a 
Si  ,507  million  commercial  loan  to 
SIDOR  with  a  15-year  loan  bom  the 
government.  We  verified  that  this  1990 
GOV  loan  to  SIDOR  was  part  of  a  debt 
restructuring  program  which  was 
examined  and  found  not  countervailaUe 
in  the  Final  Affirmative  Countervailing 
Duty  Determination:  Ferrosilicon  From 
Venezuela;  and  Countervailing  Duty 
Order  for  Ferrosilicon  From  Venezuela, 
58  FR  27539  (May  10. 1993).  Because 
petitionen  have  provided  no  new 
information  or  evidence  of  changed 
circumstances  to  warrant  a 
reconsideration  of  that  determination, 
we  continue  to  find  this  GOV  debt 
restructuring  program,  under  which  this 


1990  loan  was  received,  not 
countervailable. 

B.  Government  Provision  of  Electricity 
Electricity  is  provided  to  SIDOR  by 
EDELCA,  a  government-owned  utility 
company.  Both  SIDOR  and  EDELCA  are 
part  of  the  CVG  Group.  EDELCA  is  the 
largest  utility  company  in  Venezuela 
and  genraates  70  percent  of  the 
electricity  consumed  in  Venezuela. 
Electricity  rates  between  EDELCA  and 
its  industrial  customers  are  not 
r^ulated.  Tariff  rates  are  set  by 
EDEIXIA  for  a  one-year  period 
corresponding  to  the  calendar  year. 

Almost  all  of  EDELCA 's  clienU  are 
industrial  customers  or  other  utility 
companies  in  Venezuela.  The  rates 
between  EDELCA  and  the  other  utility 
companies  are  regulated  by  the 
Regulatory  Commission  of  Electric 
Energy  (RCEE),  while  the  rates  charged 
by  EDELCA  to  its  industrial  clients  are 
not  regulated.  In  1990,  EDELCA  began 
using  dollar  per-unit  rates  rather  than 
bolivar  per-unit  rates  for  its  industrial 
rates  in  order  to  protect  its  tariff 
structure  against  the  effects  of  inflation. 
In  that  year,  EDELCA  also  changed  its 
rate  structure  to  one  based  upon  its 
costs  plus  a  return  on  its  capital  To 
calculate  its  costs,  EDELCA  divided 
capital  costs  by  capacity  and  factored  in 
general  operating  costs,  transmission 
costs,  administrative  costs,  and  a  ten 
percent  return  on  capital.  To  calculate 
its  base  industrial  tariff  rate,  it  then 
determined  how  much  higher  a  price 
the  company  would  need  to  charge  in 
order  to  generate  enough  income  to 
service  its  debt  and  maintain  a  profit. 
This  base  rate  then  served  as  tbia  basis 
for  the  industrial  rates  set  in  subsequent 
years.  Because  this  base  rate  was 
calculated  in  dollars,  it  has  generally 
been  increased  in  each  subsequent  year 
by  the  U.S.  Consumer  Price  Index. 

EDELCA  makes  small  adjustments  to 
this  base  rate  to  take  into  account 
different  transmission  and 
transformation  costs  for  its  customera. 
We  verified  that  certain  industrial 
clients  with  higher  transmission  costs 
due  to  the  distance  from  the  generation 
site  paid  slighUy  more  than  the  basic 
rate  in  order  to  account  for  EDELCA's 
increased  cost  of  transmission.  In 
addition,  some  other  industrial  clients, 
such  as  SIDOR,  maintained  their  own 
substations  and  transformers.  These 
customers  received  a  slighUy  lower  rate. 

According  to  section  771(5){E)  of  the 
Act,  the  adequacy  of  remuneration  with 
respect  to  a  government's  provision  of  a 
good  or  service  "*  •  •  shall  be 
determined  in  relation  to  prevailing 
market  conditions  for  the  good  or 
service  being  provided  or  the  goods 
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being  piuchaaed  in  the  cotmtry  which  is 
mbj«ct  to  the  investigation  or  reviaw. 
Prevailing  market  conditions  include 
price,  quality,  availability, 
marketability,  tiansportatian,  and  other 
conditions  of  purchas»or  sale." 
Particular  problenu  can  arise  in 
applying  this  standard  when  the 
government  is  the  sole  supplier  of  the 
good  or  service  in  the.countiy  or  within 
the  area  where  the  reapondant  is 
located.  In  this  situation,  there  may  be 
no  alternative  market  prices  available  in 
the  country  (e.g.,  private  prices, 
competitively-bid  prices,  import  prices, 
or  other  types  of  market  reCarance 
prices).  Hence,  it  becomes  necessary  to 
examine  other  options  for  deterniining 
whether  the  good  has  been  provided  tat 
less  than  adequate  remuneration.  This 
considnation  of  other  options  in  no  way 
indicates  a  depart\ire  from  our 
preference  for  relying  on  market 
conditions  in  the  relevant  country, 
spedficaUy  market  prices,  when 
determining  whethw  a  good  or  service 
is  being  provided  at  a  price  which 
reflects  adequate  remuneration. 

With  respect  to  electricity,  some  of 
the  options  may  be  to  examine  whether 
the  govanunent  has  followed  a 
consistent  rale-making  policy,  whetbav 
it  has  coveted  its  coats,  whether  it  haa 
earned  a  reasonable  rate  of  return  in 
setting  its  rates,  andAw  whether  it 
applied  market  principles  in 
determining  its  rates.  Such  an  approach 
is  warranted  where  it  is  only  the 
government  that  provides  electricity 
within  a  country  or  where  electricity 
cannot  be  sold  across  service 
jurisdictions  within  a  country  and  time 
are  divergent  consumption  and 
generation  patterns  within  the  service 
furisdictions. 

In  the  instant  case,  we  verified  that 
during  the  period  of  inveatigatioii 
EC^LCA  set  its  industrial  rates, 
including  the  rate  charged  to  SIDOR, 
based  upon  market  principles,  including 
adjxistii^  its  standard  industrial  rate  for 
difiarences  in  transmission  and 
transformation  costs  and  for  level  of 
consumption.  In  addition,  we  note  that 
EDELCA's  rate  making  policy 
incorporates  a  return  on  its  costs  and 
that  the  return  earned  by  EDELCA  on  it 
sales  to  SIDOR  was  higher  than  the 
average  return  of  its  industrial  clients. 
We  verified  that  EDELCA's  pricing 
policies  with  respect  to  SIDOR  and  its 
industrial  customers  are  consistent  with 
the  pricing  policies  of  private  utility 
companies  in  Venezuela.  Therefore,  we 
find  that  the  rates  charged  by  EDELCA 
to  SIDOR  are  not  countervailable  under 
section  771(5XE)  of  the  Act 
Adequacy  of  remuneration  is  a  new 
•  statutory  provision  which  replaced 


"preferentiality"  as  the  standard  for 
determining  whether  the  government's 
provisionof  a  good  or  aetvica 
constitutes  a  countervailable  subsidy. 
The  Dqiartment  has  had  no  eacpeiiaace 
atfaninialBring  section  771(5)(E)  and 
Congress  has  provided  no  guidance  as  to 
how  the  Department  should  interpret 
this  provision.  This  case  and  the  other 
concnzrent  wire  rod  cases  mark  the  fint 
ip«t»^pr«M  in  which  we  are  applying  the 
new  standard.  We  anticipate  that  our 
policy  in  this  area  will  continue  to  be 
refined  as  we  address  similar  issues  in 
the  future. 


DL 
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A.  Government  Guarantees  ofSnXM't 
Private  Debt  in  1987  and  1986 

fal  1967  and  1988,  the  GOV 

guaranteed  loans  provided  to  SIDOR  by 
Credito  Italiano  and  Kreditanstalt  Fuer 
Wiederaufbau  (KfW).  respectively.  Both 
of  these  loans  were  Deutachmark- 
denominated  loans  linked  to  the 
London  Interbank  OfEsring  Rate 
(LIBOR). 

We  verified  that  the  1987  and  1988 
loans  were  specifically  applied  for  and 
authorized  as  part  of  a  program  to 
finance  the  expansion  of  SHXMl's  pipe 
mill.  The  approval  documents  specify 
that  the  loans  were  for  the  expansion  of 
SlDOR's  pipe  mill,  in  particular  for 
purchasing  equipment.  These  were 
authorized  under  the  December  10. 
1987,  "Law  for  the  Contracting  and 
Financing  of  the  First  Stage  of  the 
Project  to  Expand  and  Modernize 
SlDOR's  Pipe  Mill."  Because  we  verified 
that  die  KfW  and  Credito  Italiano  loans 
were  tied  to  financing  the  expansion  of 
SlDOR's  pipe  mill,  we  determine  that 
the  loans  and  the  government 
guarantees  of  the  loans  are  tied  to  non- 
subject  merchandise  and,  thus,  do  not 
provide  a  benefit  to  wire  rod.  Therefore, 
we  determine  that  the  GOV  loan 
guarantees  did  not  confer 
countervailable  benefits  on  the 
production  and/or  exportation  of  subject 
merchandise,  and  that  this  program  was 
not  used  during  the  POL 

B.  Government  Provision  of  Iron  Ore 

Iron  ore  is  a  bulky,  low-priced 

commodity  that  is  traded  on  the 
international  market  and  is  used  in  the 
production  of  steel.  Petitioners  alleged 
that  Ferrominera,  a  government-owned 
company,  provided  iron  ore  to  SIDOR 
for  less  than  adequate  remuneration. 
SIDOR  and  Ferrominera  are  two  of  the 
37  companies  which  comprise  the  CVG 
Group,  a  holding  company  owned  by 
the  GOV.  SIDOR  purchases  all  of  its  iron 
ore  from  Ferrominera.  Ferrominera  is 


the  only  producer  of  iron  ore  in 
Venexuala,  and  99  percent  of  its 
domestic  sales  are  to  the  steel  industry. 

As  explained  in  our  preliminary 
determination,  SIDOR  and  Ferrominera. 
maintam.  two  separate  contracts — one 
for  the  supply  of  iron  ore  and  one  for 
its  transportation.  SIDOR  and 
Ferrominera  have  a  multi-year  supply 
contract  under  which  Ferrominera  sets 
SlDOR's  iron  ore  prices  on  an  annual 
basis.  The  unit  price  (i.e.,  the  price  per 
"metric  ton  natural  iron  unit")  is  set  in 
U.S.  dollars,  and  the  terms  of  sale  are 
FOB,  place  of  loading.  When 
Ferrominera  announced  a  new  price  for 
1996,  SIDOR  objected  and  tried  to 
renegotiate  the  price.  Because  of  this 
objection,  Ferrominera  did  not  apply  the 
new  price.  After  negotiations  faileid, 
SIDOR  and  Ferrominera  entered  into 
arbitration  conducted  by  the  CVG 
Group. 

For  the  preliminary  determination,  we 
calculated  a  program  rate  by  comparing 
the  price  of  iron  ore  that  Ferrominera 
chafed  SIDOR  during  1996  with  a 
benchmark  price  constructed  from 
published  price  information  on  the 
record.  However,  at  verification  we 
learned  that  the  CVG  arbitration 
decision  was  not  made  until  March 
1997:  thus  the  price  that  SIDOR  had  to 
pay  for  the  iron  ore  was  not  finally  set 
until  after  our  period  of  investigation. 
Because  the  1996  price  of  iron  ore  was 
not  finalized  until  after  the  period  of 
investigation  and  final  payment  was  not 
made  by  SIDOR  until  July  1997,  we 
consider  it  inappropriate  to  assess  the 
countervailability  of  Ferrominera's 
provision  of  iron  ore  to  SIDOR  for 
purposes  of  this  final  determination. 

We  have  taken  this  approach  in  light 
of  our  practice  to  countervail  subsidias 
based  cm  the  timing  of  the  receipt  of  the 
subsidy.  See,  e.g..  Final  Affirmative 
CountervaiUng  Duty  Determination: 
Certain  Pasta  From  Italy,  61  Vr  30288 
(June  14, 1996),  and  Certain  Welded 
Carbon  Steel  Pipes  and  Tubes  and 
Welded  Carbon  Steel  Line  Pipe  From 
Turkey:  Final  Results  of  Countervailing 
Duty  Administrative  Reviews,  62  FR 
43984  (August  18. 1997).  Because  the 
final  price  for  the  iron  ore  was  not  set 
and  paid  until  1997,  the  receipt  of  any 
potential  benefit  imder  this  program  is 
1907.  which  is  outside  the  period  of 
investigation.  Moreover,  because  the 
standard  for  adequate  remuneration 
specifies  that  transportation  is  one  of 
the  factors  to  consider  in  determining 
whether  the  provision  of  a  good  is  for 
less  than  adequate  remuneration,  we  do 
not  consider  it  appropriate  in  this  case  / 
to  analyze  the  transportation  services  for 
the  delivery  of  iron  ore  separately  from 
the  pricing  contract  of  suc^  ore. 
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Therefore,  the  issue  of  whether  iron  ore 
is  provided  to  SIDOR  for  less  than 
adequate  remuneration  will  be 
examined  in  an  administrative  review 
conducted  under  section  751  of  the  Act, 
if  a  countervailing  duty  order  is  issued. 

We  note  that  the  interested  parties 
submitted  comments  on  whether  iron 
ore  was  provided  to  SIDOR  for  less  than 
adequate  remuneration.  These 
comments  dealt  with  the  methodology 
which  should  be  employed  in  analyzing 
whether  iron  ore  was  provided  for  less 
than  adequate  remuneration.  Because 
we  are  not  making  a  determination  with 
respect  to  the  countervailability  of  this 
program,  and  because  none  of  the 
comments  were  related  to  the  issue  of 
the  timing  of  the  potential  benefit,  it  is 
not  necessary  to  address  the  comments 
submitted  by  the  interested  parties  for 
purposes  of  this  final  determination. 

C.  Preferential  Tqx  Incentives  Undar 
Decree  1477 

Petitioners  alleged  that  Decree  1477 
provides  partial  or  total  income  tax 
exemptions  and  other  tax  credits  to 
companies  in  disadvantaged  regions, 
including  Bolivar,  where  SIDOR  is 
located.  According  to  petitionen. 
companies  that  relocated  or  commenced 
an  expansion  after  March  23,  1976, 
qualify  for  tax  incentives.  We  verified 
that  SIDOR  never  applied  for  or 
received  benefits  under  this  program. 
Therefore,  we  determine  that  this 
program  was  not  used  by  SIDOR  durins 
UiePOL  ^ 

IV.  Program  Determined  To  Be 
Terminated 

Special  Permissive  Regulations  for 
Exporters  (REFE) 

The  REFE  program  was  enacted 
September  9,  1994,  to  enable  companies 
and  individuals  to  access  foreign 
currency  more  easily.'  Prior  to  1994, 
companies  and  individuals  were  not 
allowed  to  maintain  foreign  currency 
accounts.  Rather,  they  had  to  make 
specific  requests  for  access  to  foreign 
currency  from  the  Office  of  Teclmical 
Exchange  Administration  (OTAC, 
Officina  Technica  de  Administration  de 
Combine).  In  1994,  Venezuela  endured 
a  banking  crisis.  In  response  to  this 
crisis,  the  GOV  halted  all  exchange  of 
bolivars  for  foreign  currency,  leaving 
companies  and  individuals  with 
virtually  no  access  to  foreign  cuirroacy. 
During  July  and  August,  1994, 
companies  in  Venezuela  were  unable  to 
service  foreign  currency-denominated 
debt  In  response  to  this  situation,  the 
GOV  initiated  the  REFE  program.  The 
REFE  program  allowed  companies  and 
individuals  to  use  directiy  their  foreign 


currency  receipts.  Under  the  program,  a 
company  could  maintain  a  foreign 
accoimt  with  which  it  could  direcUy 
service  its  foreign  currency  debts  or 
directly  pay  for  imported  inputs. 

We  verified  that  on  April  17, 1996, 
the  GOV  terminated  the  REFE  program 
with  the  enactment  of  Decree  1,292, 
which  established  the  free  convMtibility 
of  currency  in  Venezuela  and  removed 
the  exchange  control  regulations  then  in 
place.  With  the  establishment  of  the  free 
convertibility  of  currency,  we  also 
determine  that  there  are  no  residual 
benefits  bom  the  REFE  program.  Thus, 
we  determine  that  the  REFE  program  is 
terminated.  ^ 

Interested  Party  Comment 

Comments  not  already  addressed  in 
the  "Subsidies  Valuation"  and  program 
sections  above,  are  addressed  separately 
below: 

Comment:  Issues  re^rding  the  equity 
methodology.  Both  petitioners  and 
respondent  argue  that  the  methodology 
the  Department  used  in  the  preliminary 
determination  to  calculate  the  benefit 
arising  from  equity  infusions  into 
SIDOR  incorrectiy  accounts  for 
inflation.  Petitioners'  position  is  that  the 
Department  should  not  have  used 
variable  short-term  interest  rates  as 
discount  rates.  Rather,  they  argue  that 
the  Department  should  account  for 
inflation  by  dollarizing  (i.e.,  converting 
the  grant  amount  into  dollan  and  using 
a  discount  rate  denominated  in  dollars) 
for  both  the  amounts  of  the  subsidies 
and  the  interest  rates  used  to  allocate 
them  across  time.  They  contend  that  at 
a  minimum,  the  Department  should 
doUarize  the  period  1987  to  1996. 

Respondent  argues  that,  contrary  to 
prior  practice,  the  Department  adjusted 
the  benefit  derived  from  the  allocated 
principal  for  periods  which  were  not 
consistenUy  hyperinflationary.  They 
aigue  that  hyperinflation  is  defined  as 
50  percent  inflation  or  higher,  and  that 
therefore  the  Departinent's  methodology 
should  include  inflation  adjustments 
only  for  the  period  1994-1996.  Second, 
they  aigue  that,  in  adjusting  the  interest 
benefit  doived  from  the  outstanding 
balance  of  the  equity  infusion,  the 
Department  double-counted  the  effects 
of  inflation  by  combining  the 
benchmark  rate  from  the  year  of  receipt 
of  the  equity  infusion  and  the  inflation 
rate  for  1996.  Finally,  they  contend  that, 
in  calculating  the  risk  premium  for  an 
uncreditworthy  company,  the 
Department  used  an  incorrect  basis  in 
certain  years  which  overstated  the  risk 
premium.  They  propose  that  national 
average  short-term  interest  rates  should 
be  used  to  calctdate  the  risk  premium 


fr>r  all  yeara  in  which  countervailable 
equity  infusions  were  received. 

Department's  position:  As  ouUined 
above,  for  this  final  determination,  we 
have  altered  our  methodology  for 
calculating  the  benefit  to  SIDOR  from 
GOV  equity  infusions.  Some  of  the 
modifications  to  the  calculation 
methodology  reflect  our  agreement  with 
arguments  made  by  both  respondent 
and  petitioners.  For  example,  we  agree 
with  respondent  that  it  is  not 
appropriate  to  accoimt  for  inflation  over 
the  entire  allocation  period.  Also,  we 
accept  petitioners  argument  that,  to 
capture  the  impact  of  inflation  on  the 
nominal  benefit  to  SIDOR  in  the  years 
1987  through  1996,  it  is  appropriate  to 
convert  the  subsidy  amounts  into  U.S. 
dollars.  Additional  changes,  in 
particular  the  use  of  short-term  discount 
rates  through  1986  and  U.S.  dollar 
discount  rates  from  1987  Uirough  1996. 
reflect  our  findings  at  verification  and 
the  practices  in  Venezuelan  finanfjil 
markets. 

Diuing  the  period  1978  through  1986, 
the  annual  inflation  rates  in  Venezuela 
ranged  from  7  to  21  percent  In  1987, 
however,  the  annual  inflation  rate 
increased  to  41  percent  Since  then,  it 
has  not  fallen  below  30  percent  and  has 
reached  levels  as  high  as  100  percent  by 
1996.  The  period  after  1986,  therefore, 
can  clearly  be  distinguished  from  the 
prior  years,  because  the  latter  period 
was  inarked  by  consistenUy  high  and 
rising  inflation. 

According  to  respondent,  inflation  in 
Venezuela  only  reached 
"hyperinflationary"  levels  from  1994  to 
1996,  wh«i  the  rates  ranged  between  57 
and  103  percent.  Therefore,  respondent 
argues  that  in  calculating  the  benefit 
from  GOV  equity  infusions,  inflation 
should  be  taken  into  account  only 
during  the  period  1994  through  1996.  In 
support  of  this,  respondent  cites  certain 
steel  products  from  Mexico,  where  the 
Department  found  that  Mexico  was 
hyperinflationary  from  1983  through 
1988,  when  inflation  ranged  between  57 
and  131  percent  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  From  Mexico.  58 
FR  37352,  37355  Quly  9,  1993).  We  did 
not  account  for  inflation  in  that  case 
when  the  rate  was  between  19  and  29 
percent  Accordingly,  respondent 
implies  that  the  methodology  used  in 
Steel  From  Mexico  stands  for  the 
proposition  that  the  Department  only 
takes  into  account  inflation  during 
periods  in  which  annual  inflation  is  50 
percent  or  higher. 

We  disagree  with  respondent's 
interpretation  of  the  approach  used  in 
that  case.  In  Steel  From  Mexico,  we  did 
not  specify  that  an  economy  must  reach 
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8  certain  level  of  annual  inflation  before 
we  will  account  for  inflation  in  the 
benefit  calculation.  Adopting  a 
threshold  would  miss  the  point  of 
adjusting  for  inflation.  Rather,  in  Steel 
From  Mexico,  our  concern  was  how  to 
treat  a  period  of  high  inflation  that  was 
in  tlie  middle  of  the  allocation  stream 
and  clearly  anomalous  with  respect  to 
the  periods  before  and  after.  As 
respondent  noted,  the  inflation  rate  in 
Mexico  dropped  from  114  percent  in 
1988  to  20  percent  in  1989,  bringing  to 
an  end  the  period  of  anomalous  rates.  In 
contrast,  inflation  in  Venezuela  has 
been  consistently  high  bom  1987 
onwards,  reaching  81  percent  in  1989, 
and  topping  100  percent  in  1996,  the 
POL  At  no  time  after  1987  did  inflation 
return  to  the  lower  levels  experienced 
during  the  period  prior  to  1986. 
Petitioners  correctly  note  that,  during 
periods  of  consistently  high  inflation,  as 
experienced  by  Venezuela  after  1986, 
the  nnmin^il  value  of  a  company's  non- 
monetary assets  increases  with  inflation. 
Therefore,  untied  subsidies  that  are 
allocated  over  time  and  which  benefit  a 
company's  productive  activities  also 
increase  in  real  terms  because  of 
inflation.  Adjusting  for  inflation  during 
anomalous  periods  of  high  inflation 
merely  recognizes  this  fact,  and  the 
adjustment  takes  into  account  the  value, 
in  real  terms,  of  the  subsidy.  With 
respect  to  this,  the  methodology  used  in 
the  Preliminary  Determination  to 
calculate  the  interest  component  of  the 
benefit,  was  incorrect  In  particular,  we 
incorrectly  added  the  rate  of  inflation  to 
the  discount  rate.  This  approach  treats 
inflation  as  a  benefit  in  eaich  year. 
However,  as  explained  above,  inflation 
incnaMS  the  real  value  of  non-monetary 
•nets,  luch  as  machinery,  over  time, 
and  is  not  a  benefit  in  each  year.  In  any 
case,  we  have  modified  our  approach  by 
converting  the  equity  infusions  into 
dollars  after  1986,  so  that  an  adjustment 
to  the  interest  component  is  no  longer 
necessary. 

As  explained  in  the  "GOV  Equity 
Infusions  into  SIDOR~  section  above, 
we  determine  that,  for  periods  of  hi^ 
inflation  in  Venezuela  (i.e..  1987 
through  the  POI)  it  is  appropriate  to 
convort  non-recurring  sutnidies  into 
dollars.  This  approach  is  consistent 
with  the  Department's  past  practice,  in 
particular  when  no  appropriate  long- 
term  domestic  discount  rate  exists  for 
use  in  our  grant  calculation.  Further,  as 
petitioners  correctly  note,  this  approach 
conforms  with  SIEOR's  actual  business 


practices  and  commercial  practices  in 
Venezuela.  See  Memo  Re:  Meetings  with 
Commercia]  Bcmkers  at  2. 

Respondent  argues  that  inflation  was 
not  a  constant  phenomenon  in 
Venezuela.  For  this  reason,  respondent 
claims  that  other  cases  in  which  the 
Department  adopted  a  dollarization 
methodology,  such  as  Brazil  Steel,  are 
not  relevant  because,  in  that  case, 
inflation  was  consistenUy  above  350 
percent  We  disagree  with  respondent 
because,  once  again,  the  issue  is  not 
whether  annual  inflation  reaches  a 
certain  threshold  level  in  a  country. 
Rather,  as  noted  above,  adjusting  the 
benefit  for  inflation  merely  accounts  for 
the  fact  that,  when  inflation  is 
consistentiy  high,  the  value  of  non- 
monetary assets  increases,  and  the  value 
of  the  subsidy  that  benefits  the  non- 
monetary assets  also  increases.  By 
converting  the  subsidy  into  dollars  at 
the  beginning  of  a  hi^  inflation  period 
and  later  converting  the  benefit 
allocable  to  the  POI  back  into  domestic 
currency  at  the  exchange  rate  prevailing 
in  the  POI,  we  are  taking  into  account 
that  increase  in  the  real  value  of  the 
subsidy. 

Respondent  claims  that  the  risk 
premium  used  by  the  Department  for 
the  1978  through  1986  period  is 
overstated,  and  that  the  Department 
should  use  the  short-term  interest  rates, 
with  a  risk  premium,  to  calculate  the 
benefit  Because  we  are  now  using  the 
rate  advocated  by  respondent  for  the 
1978  through  1986  period,  the  issue  is 
now  moot 

Suspension  of  Liquidatimi 

In  accordance  with  section 
705(c)(1)(B)  of  the  Act.  we  have 
calculated  a  subsidy  rate  for  SIDOR,  the 
one  company  under  investigation.  This 
subsidy  rate  is  23.69  percent  ad 
valorem.  This  rate  would  also  be 
applicable  to  any  companies  not 
investigated  or  any  new  companies 
exporting  the  subject  merchandise. 

We  have  concluded  a  suspension 
agreement  with  the  Government  of 
Venezuela  which  eliminates  the 
injurious  efliacts  of  imports  from 
Venezuela  (see.  Notice  of  Suspension  of 
Investigation:  Steel  Wire  Rod  from 
Venezuela  being  published  concurrently 
with  (his  notice).  As  indicated  in  the 
notice  announcing  the  siispension 
agreement,  pursuant  to  section  704(hK3) 
of  the  Act,  we  are  directing  die  U.S. 
Customs  Service  to  continue  suspension 
of  liquidation.  This  suspension  will 


terminate  20  days  after  publication  of 
the  suspension  agreement  or,  if  a  review 
is  requested  pursuant  to  section 
704(h)(1)  of  the  Act.  at  the  completion 
of  that  review.  Pursuant  to  section 
704(f)(2)(B)  of  the  Act,  however,  we  are 
not  applying  the  final  determination 
rate  to  entries  of  sul^ect  merchandise 
from  Venezuela;  rather,  we  have 
adjusted  the  rate  to  zero  to  reflect  the 
effoct  of  the  agreement 

We  will  notify  the  International  Trade 
Commission  (TTC)  of  oui  determination. 
In  addition,  we  are  making  available  to 
the  rrC  all  non-privileged  and  non- 
proprietary information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Import  Administration. 

If  the  rrC's  injury  determination  is 
negative,  the  suspension  agreement  will 
have  no  force  or  effect  this  investigation 
will  be  terminated,  and  the  Department 
will  instruct  the  U.S.  Customs  Service  to 
refund  or  cancel  all  securities  posted 
[see,  section  704(f)(3)(A)  of  the  Act).  If 
the  FTC's  injury  determination  is 
affirmative,  the  Department  will  not 
issue  a  countervailing  duty  order  as  long 
as  the  suspension  agreement  remains  in 
force,  and  the  Department  will  instruct 
the  U.S.  Customs  Service  to  refund  or 
cancel  all  securities  posted  (see,  section 
704(f)(3)(B)  of  the  Act). 

This  notice  is  issued  punuant  to 
section  704(g)  of  the  Act 

Return  or  Destruction  of  Proprietary 
Infannation 

This  notice  serves  as  the  only 
reminder  to  parties  Subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act 

Dated:  October  14, 1997. 
Botert  S.  LaRoMS. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  97-27983  Filed  10-21-97;  8:45  am] 
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Wednesday 
October  22.  1997 


Part  V 


Department  of 
Educatioo 


34  CFR  Parts  300,  301,  and  303 
Assistance  to  States  for  ttie  Bkication  of 
Childfen  Witti  Disal>Hities,  PresdMMl 
Grants  for  Children  With  Disabilities,  and 
Early  Intervention  Program  for  Infants 
and  Toddlers  With  Disabilities;  Proposed 
Rule 
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DEPARTMBiT  OF  EDUCATION 

34  CFR  Parts  300. 301  and  303 
RM1820-AB40 


of  CMMran  With  DiaabUWaa, 
Grants  for  CMdran  WHh 
WIG  cany  niismniion 


Program  for 
DIaabMittos 


Office  of  Special  Education  and 
Rehabilitative  Service*.  Department  of 
Education. 
action:  Notice  of  piopoeed  rulemaking. 

aUMMAirr:  The  Seoetary  proposes  to 
amend  the  regulations  governing  the 
Assistance  to  States  for  Education  of 
Children  with  Disabilities  program,  the 
Preschool  (kants  for  Children  with 
Disabilities  program,  and  the  Early 
Intervention  Program  for  Infants  and 
Toddlers  with  Disabilities.  These 
amendments  are  needed  to  implement 
changes  recentiy  enacted  by  the 
Individuals  with  Disabilities  Education 
Act  Amendments  of  1907. 
DATES:  Conunents  must  be  received  by 
the  Department  on  or  before  January  20. 
1908. 

The  Department  plans  to  hold  public 
meetings  in  conjunction  with  this 
NPRM.  The  dates  and  times  of  the 
meetings  are  in  the  section  titled  Public 
JMsetiitgs  under  Invitation  to  Comment 
dflewhere  in  this  preamble. 
ADOncilCT.  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Thomas  Irvin,  OtRc^fit 
Special  Education  and  Rehabilitative 
Services.  \J.S.  Department  of  Education, 
Room  3090.  Mary  E.  SwitzN  Building, 
330  C  Street..  SW..  Washington.  DC 
20202.  rnmnwnu  may  also  be  sent 
through  the  Internet  to: 
commentAed-gov 

You  must  include  the  terra 
"Assistance  for  Education"  in  the 
subject  line  of  your  electronic  message. 

Comments  that  concwn  information 
collection  requirements  must  be  sent  to 
the  Office  of  Management  and  Budget  at 
the  address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
A  copy  of  those  comments  may  also  be 
sent  to  the  Department  representative 
named  in  the  AIXMESSES  section. 

The  Department  plans  to  hold  public 
"»«««*'"g«  in  conjunction  writh  this 
NPRM-  The  locations  of  the  meetings 
are  in  the  section  titled  Public  Meetings 
under  Invitation  to  romm^mt  elaewhare 
in  this  preamble. 

RM  RMfTMBt  SIFOMIATION  OONTACT: 
Thomas  Inrin  (202)  205-8060  or  )oLeta 
Reynolds  (202)  205-5507.  Individuals 

who  Uae  a  twlammtnimif  H«n«  deviCB 


for  the  deaf  (TDD)  may  call  (202)  205- 
5465. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mimcy.  Director  of  the 
Alternate  Formats  Center.  Telephone: 
(202) 205-8113. 

StMfLBCNTARY  MFOHMATION: 

biTitatiim  to  Conmeat 

Interested  posons  are  invilvl  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
To  ensure  that  public  comments  have 
firM<yiTnnm  efiect  in  developing  the  final 
regulations,  the  Department  niges 
commenters  to  identify  dearly  the 
specific  section  or  sections  of  the 
proposed  regulations  that  each  comment 
addresses  and  to  arrange  comments  in 
the  same  order  as  the  propoaed 
regulations.  » 

All  comments  submitted  in  responae 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
3090.  Mary  E.  Switzer  Building,  300  C 
St,  SW..  WasUngton,  DC,  between  Uie 
hours  of  8:30  a.m.  and  4:00  p.m.. 
Eastern  time.  Monday  through  Friday  of 
each  week  except  Federal  holidays. 

On  request  the  Department  supplies 
an  appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  conunents  or  other 
documents  in  the  public  rulemaking 
docket  for  these  proposed  regulations. 
An  individual  with  a  disability  who 
wants  to  schedule  an  appointment  for 
this  type  of  aid  may  call  (202)  205-8113 
or  (202)  260-9895.  An  individual  who 
uses  a  TDD  may  call  the  Federal 
Information  Relay  Service  at  1-800^ 
877-8339.  between  8  a.m.  and  8  pjD., 
Eastern  time.  Monday  throu^  Friday. 

To  asaiat  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Ocdar  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comments  on  whether  thm^may  be 
further  opportunities  to  reduce  any 
regulatoiy  burdens  found  in  these 
proposed  regulations. 

PdiUc  Meetia«B 

In  a  notice  published  In  theTaiaral 
RagMter  on  September  17,  1997  (62  FR 
4892^-48925),  the  Department 
announced  public  meetings  to  obtain 
public  commrat  on  the  statutory 
requirements  of  the  IDEA  AiQandments 
of  1997.  The  Department  wiU  use  thoee 
public  meeting  dates  and  times  for 
public  comment  on  this  NPRM. 


Individuals  who  wish  to  make  a 
statement  at  any  of  the  meetings  are 
encotu^ged  to  do  so.  Time  allotted  for 
each  Individual  to  testify  will  be  limited 
and  will  depend  on  the  number  of 
speakers  wishing  to  testify  at  each 
session.  It  is  likely  that  each  participant 
choosing  to  comment  will  be  limited  to 
four  minutes.  Persons  interested  in 
Tpalring  oral  pubUc  comment  will  be 
^le  to  sign-up  to  make  a  statement  on 
the  day  of  the  meeting  at  the 
Department's  public  meeting  on-site 
registration  d«sk  on  a  first-come-first 
served  basis.  If  no  time  slots  rmnain. 
then  the  Department  will  reserve  a 
limited  amount  of  additional  time  at  the 
end  of  each  hearing  to  accommodate 
those  individuals.  (Every  effort  will  be 
made  to  have  ample  time  to  hear  all 
individuals  who  wish  to  make  a 
statement.)  For  individuals  who  want  to 
speak  at  the  public  meeting,  registration 
willbeglb  at  1:00  p.m.,  in  all  cities 
except  Washington.  DC  where  it  will 
begin  at  12:00  Nooo.  in  each  hotel  or 
public  building  at  the  registration  table 
outside  the  room  where  the  public 
meeting  will  be  held.  The  dates,  times, 
and  locations  of  the  meetings  are  as 
follows: 

October  23.  1997—2M)pjn.-7i)0p.m. 

Region  I — Logan  Ramada  Hotel,  75 
Service  Road,  Logan  International 
Airptxt.  Boston.  MA  02128 

October  27,  1997—2iX)pjn.-7Mtpjn. 

Region  FV — ^Radisson  Hotel  Atlanta.  165 
Courtland  and  International  Blvd., 
Atlmta.  GA  30303 

October  28,  1997—2iMp.m.-7i)0pjn. 

Region  VI — Radiason  Hotel  Dallas.  1893 
West  Mockingbird  Lane.  Dallas,  TX 
75235 

November  4.  1 997—1 M)  pjn.-5M)  paa. 

Department  of  Education,  Government 
Sovice  Administration  (GSA),  7th 
and  D  Streets.  S.W.  (Auditorium), 
Washington,  D.C  20407 

hkjvember  IB.  1997— 2M)  pjn.-7M) 
pM, 

Region  Vm— Four  Points,  3535  Quebec 
Street,  Denver,  CO  80207 

November  21, 1997—2M)pjtt.-7M) 
pan. 

Region  DC— Holiday  Inn  Select/ 
Chinatown,  750  Kearny  Street.  San 
Prandsco,  CA  94106 

Nomunba-24, 1997—2iX)pMi.-7i)0 
pjn. 

Region  V— Sheraton  North  Shore.  933 
Skokie  Boulevard.  Northbroc^  IL 
60062 
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The  meeting  sites  are  accessible  to 
individuals  with  disabilities.  An 
individual  with  a  disabilify  who  will 
need  an  auxiliary  aid  or  service  to 
participate  in  the  meeting  (e.g., 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format)  should  consult  the  notice 
mentioned  in  this  document  for  the 
person  to  contact  at  least  two  weeks 
before  the  scheduled  meeting  date  to 
ensure  that  accommodations  requested 
will  be  available.  Although  the 
Department  wiU  attempt  to  meet  a 
request  received  after  that  date,  the 
requested  accommodation  may  not  be 
available  because  of  insufficient  time  to 
arrange  it 


55027 


On  June  4, 1997,  the  Individuals  with 
Disabilities  Education  Act  (OKA) 
Amendmoits  of  1997  were  enacted  into 
law  as  Pub.  L.  105-17. 

The  statute  passed  by  Congress  and 
signed  by  the  President  reauthmiaes  and 
makes  significant  changes  to  TDEA  to 
better  accomplish  the  following 
purposes:  (1)  Ensure  that  all  children 
with  disabilities  have  available  a  free 
appropriate  public  education  that 
emphasizes  special  education  and 
related  services  designed  to  meet  their 
unique  needs  and  prepare  them  fat 
emplojrment  and  independent  living;  (2) 
ensure  that  the  rights  of  children  with 
disabilities  and  parents  of  those 
children  are  protected:  (3)  assist  States, 
localities,  educational  service  agencies, 
and  Federal  agencies  to  provide  for  the 
education  of  ail  children  with 
disabilities;  (4)  assist  States  in  the 
implementation  of  a  statewide, 
comprehensive,  coordinated, 
multidiadplinary,  interagency  system  of 
eariy  intervention  services  for  infisnta 
and  toddlers  with  disabilities  and  their 
families;  (5)  ensure  that  educators  and 
parents  have  the  necessary  tools  to 
improve  educational  resulta  for  children 
with  disabilities  by  supporting 
systemic-change  activities;  coordinated 
research  and  personnel  preparation; 
coordinated  technical  assistance, 
dissemination,  and  support;  and 
technology  development  and  media 
services:  and  (6)  assess,  and  ensure  the 
efCsctiveness  of,  efforta  to  educate 
children  with  disabilities. 

On  June  27. 1997,  the  Secretary 
published  a  notice  in  the  Federal 
Rwgistwr  requesting  from  the  public 
advice  and  recommendations  on 
regulatory  issues  under  the  IDEA 
Amendmento  of  1997.  As  of  the  end  of 
August,  1997,  334  comments  were 
received  in  response  to  the  Notice, 
including  letters  frtim  parents  and 
public  and  private  agency  personnel. 


and  from  parent-advocate  and 
professional  organizations.  The 
commenta  addressed  each  major 
provision  of  the  IDEA  Amendm«ata  of 
1997  (such  as  the  new  funding 
provisions,  discipline  procedures, 
provisions  relating  to  evaluation  of 
children,  individualized  education 
programs,  participation  of  private 
school  children  with  Hi«nhj|itiw, 
methods  of  ensuring  services  from 
noneducational  agencies,  and  changes 
in  the  procedural  safaguards).  All  of 
these  commenta  were  reviewed  and 
considered  in  developi^  this  Notice  of 
Proposed  Rulemaking.  1^  Secretary 
ap|»eciates  the  thoughtful  attention  of 
the  commenters  in  responding  to  the 
Jxuie  27th  notice. 

*•  I        '  "tfftilatnrj  fTianpaa 

The  EDBA  Amendmenta  of  1007 
significantly  updated  die  Assistance  to 
States  program  under  Part  B  of  the  Act. 
as  in  effect  before  June  4, 1997.  Tbe 
changes  made  by  diose  Amendmento 
call  for  corresponding  updates  to 
virtually  all  of  the  current  regulations 
undar  this  part  as  well  as  new 
regulatory  provisions  to  incorporate 
new  statutory  requiremente  such  as 
those  relating  to  performance  goals  anti 
indicators,  procedural  safeguards  notice, 
mediation,  and  discipline. 

In  addition  to  incorporating  new 
requirements  from  the  Act,  some  new 
provisions  and  notes  are  proposed  to 
assist  in  clarifying  the  new  statutoiy 
requimnento,  or  providing  guidance 
with  respect  to  implementing  those 
requirementa.  Finally,  some  rhang—  ^n 
needed  to  incorporate  longstanding 
interpretations  of  dw  Act  that  have  been 
addressed  in  nonr^ulatory  guidance  in 
the  past,  or  to  ensure  a  more  meaningful 
implemmtation  of  the  Act  and  ita 
regidations  for  children  with 
disabilities,  parente  and  public  agencies. 

To  acconunodate  the  reader  in 
imderstanding  these  proposed  changes, 
the  Secretary  has  elected  to  publish  the 
full  text  of  the  regulations,  as  they 
would  be  when  amended,  rather  than 
simply  publish  an  amendatory 
document  that  shows  only  the  changes 
proposed  to  current  regulations. 
Although  this  approach  increases  the 
length  of  this  NPRM,  it  provides  a  more 
meaningful  way  for  parenta,  agency 
officials,  and  the  general  public  to 
review  the  changes  within  the  context  of 
the  existing  regulations. 

The  following  simunary  of  the 
proposed  regulatory  chai^ges  describes 
how  the  Secretary  would  incorporate 
the  statutory  changes  of  the  IDEA 
Amendmenta  of  1997  into  the 
applicable  subparta  of  the  Department's 
regulations  for  the  Assistance  to  States 


program  (34  CFR  part  300)  and 
Preschool  (kanta  program  (34  CFR  part 
301)  for  children  with  disabilities,  along 
with  conforming  changes  to  the  Earfy 
Intervention  program  for  Infants  and 
Toddlers  with  DisabiUties  (34  part  303). 
The  Department  plans  to  publish 
additional  technical  amendmenta  to  Part 
303  at  a  later  date.  Those  amendmento 
will  revise  the  Part  303  regulations 
consistent  with  the  changes  made  by  the 
IDEA  Amendmenta  of  1997.  This 
summary  identifies  changes  that  are 
statutory  and  describes  any  regulations 
that  the  Secretary  is  proposing  in  this 
NPRM  to  implement  these  statutoiy 
provisions. 

Commenters  are  requested  to  diract 
their  commenta  to  issues  that  can  be 
changed  through  regulation  and  not  to 
statutory  requirementa  romi^^mtim 
also  are  reminded  that,  under  section 
607(b)  of  the  IDEA,  the  Secretary  is  not 
authorized  to  make  regulatory  rhmn^ffg 
to  lessen  the  protections  far  children 
with  dis^ilities  in  the  IDEA  regulations 
that  were  in  effect  on  July  20, 1983. 
absent  statutory  changes  indicating  a 
Congressional  intent  to  lessen  those 
protections. 

Throughout  this  preamble,  issues  rii«» 
the  SecrMary  is  proposing  to  regulate  on 
are  introduced  t^  phrases  such  as,  "Tlie 
Seoetaiy  proposes  *  *  •"or"Indiis 
proposed  section,  the  Secretary 
pnpoaes*  *  *".  Commenters  art  Mkad 
to  focus  their  commenta  on  these  paito 
of  the  proposed  regulation. 

Appendix  C  to  the  cunent  regulations 
(Intnpretation  of  lEP  program 
requirementa)  would  be  updated  and 
revised  consistent  with  the  rhangns 
made  by  the  IDEA  Ammdmenta  of  1997 
and  these  propoaed  regulations.  Revised 
Appendix  C  is  presented  as  Appendix  C 
to  this  NPRM. 

To  aid  readers  in  referring  between 
this  NPRM  and  current  regulations,  a 
distribution  table  for  the  part  300 
r^ulations  is  presented  in  Appendix  D 
to  these  proposed  regulations.  That  table 
identifies  each  current  regulatory 
section  and  the  comparable  proposed 
regulatory  section,  if  any. 

These  proposed  regulations  would 
implement  the  new  statutory  rhang— 
relating  to  the  three  formula  grant 
programs  in  the  IDEA:  (1)  the  Assistance 
to  States  for  the  Education  of  Children 
with  Usabilities  Program  under  Part  B 
of  the  Act  (34  CFR  part  300);  (2)  the 
Preschool  Ckanta  Program  under  section 
619  of  the  Act  (34  CFR  part  301);  and 
(3)  the  Eariy  Intervention  Program  for 
Intanta  and  Toddlers  with  Disabilities 
under  Part  H  of  the  Act  (to  be  lenamed 
part  C  mi  July  1. 1996)  (34  CFR  part 
303). 
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1.  Put 


to  StalH  iir  the 
of  Ckildraa  WHtk  DiMUUtiM 

ThB  new  statutory  anwmdments  to  the 
OKA.  while  rataining  (and 
straagtbening)  the  basic  rights  and 
protections  included  in  the  Act  since 
197S,  also  have  redirected  the  focus  of 
the  law  as  in  effioct  before  June  4. 1907, 
to  heighten  attention  to  improving 
results  for  childroo  with  disabilitiea. 
This  shift  in  focus  was  necessary  in 
order  to  make  needed  improvements  in 
the  Part  B  propam,  baaed  <»  20  years 
of  axperioica  and  research  in  the 
education  of  children  with  disabilitiea. 
The  amendments  to  the  Part  B  program 
ware  the  result  of  over  three  jpears  of 
intoaaive  work  by  stakeholders  frran  all 
realas  of  life  aad  at  all  goversmental 
levels,  who  have  a  vested  iatereat  in  the 
educatkm  of  childten  with  disabiUtiea. 


Mis 


toftbelSTS 

to  tiw  nXA  (dken  known 
aa  the  Edacatian  of  tte  Huidicai^wd 
Act  (EHA)),  apptTsdaalBly  one  inillion 
chil^en  with  disabilities  were  excluded 
entirriy  from  the  p«iblic  edwcation 
syatan,  and  mace  thafs  half  of  all 
c^ildrsB  with  diaaUlttieB  in  die  United 
Stotaa  did  not  receive  appropriate 
educatiaBal  swicea  that  would  enable 
them  to  enioy  fiill  equality  of 
oppactnnity.  The  1975  amendments  to 
die  EHA— dM  Bducadon  for  All 
Handicapped  Cbikken  Act  (Pub.  L.  94- 
142)— dbectly  addi  eased  the  problems 
diat  sodstod  at  that  time  by  eetabliahing 
the  right  to  edocatioB  for  all  chUdrai 
with  disabilities. 

As  s  result  of  the  Pab.  L.  94-142 
Amentkoents  to  the  IDEA,  significant 
ptqyesa  has  been  made  in  addieasing 
the  problems  that  existad  in  1975. 
Todtay,  every  State  in  the  natioo  baa 
laws  in  effsct  ensuring  the  provision  of 
a  bee  appropriate  puUic  education 
CFAPE)  to  all  children  with  disabilities. 
Tka  number  of  3roang  adults  with 
disalnlitiae  enrolled  in  poat-aecondary 
edncatioB  has  tripled,  uid  the 
nnamploymant  rate  for  individuals  with 
disabilities  in  tb«r  twenties  is  atanoat 
half  that  of  their  older  counterparts. 

Despite  the  progress  that  has  bean 
made  since  1975,  the  promise  of  tbe  law 
has  not  been  fulfilled  for  many  childma 
covered  by  the  Act  Too  many  students 
with  disahilitiee  aro  failing  courses  and 
dropping  out  of  schooL  Ahnoat  twice  aa 
■lany  studente  with  disabilitiea  drop  out 
as  compered  to  students  without 
diaafailitiea.  And.  when  studente  with 
diaabilitiaa  drop  out  of  school,  they  are 
less  likely  to  ever  return  to  school  and 
I  Ukaly  to  be  unemployed  or 


have  problems  with  the  law.  Further, 
almost  half  of  the  students  with 
disabilities  do  not  participate  in 
stetewide  assessments,  and,  therefore, 
schools  are  not  held  accountable  for 
results.  Students  from  minority 
backgrounds  continue  to  be  placed 
disproportionately  in  separate  special 
education  settings. 

Over  20  years  of  experience  and 
reseerch  in  implementing  Part  B  of  the 
IDEA  has  demonstrated  diet  the 
education  of  children  with  disabilities 
can  be  made  more  egsctive  by — 

(1)  Having  high  expectations  of  these 
children  and  ensuring  their  access  to  the 
gsneral  curriculum  to  the  maximum 
•iifeant  poaaiUe; 

(2)  Strengthening  the  role  of  parento 
and  foatering  partnerships  between 
parents  and  schools; 

(3)  Aligning  the  Part  B  program  with 
State  and  local  improvement  efforts  so 
that  students  with  disabilitiea  can 
benefit  from  them; 


(4)  Pravidii^  iacentivea  far  whfrie- 
school  approachee  and  pre-refarral 
interventiim  to  reduce  die  need  to  label 
children  as  disabled  in  order  to  addreas 
their  leeming  needs; 

(5)  Focusing  resources  on  tnarhing 
and  learning,  while  reducing  paperwork 
and  requirements  that  do  not  assist  in 
improving  educational  resulte;  and 

(6)  Supporting  high-quality,  intensive 
professional  development  far  all 
petaonnel  who  work  with  disabled 
children  to  ensure  that  they  have  the 
skills  and  knowledge  necessary  to 
eBsctively  aaaiat  those  children  to  be 
prepered  for  ampkiymeBt  and 
independent  living. 

TIm  OKA  Amendmente  of  1997  ere 
daaignwd  to  make  improvementa  in  the 
Part  B  program  that  address  many  of  the 
factors  baaed  on  experience  and 
raaeerch  that  ue  identified  in  the 
preceding  paragraphs.  A  description  of 
some  of  these  improvements  is  included 
in  tbe  following  pvagraphs,  together 
with  an  identification  ot  where  the 
statutory  provisions  have  been 
incotporated  into  theee  propoeed 
regulations: 

WMb 


Tbe  facus  of  the  r-hangw«  in  the  new 
amendments  is  directed  at  improving 
raaulte  for  children  with  disabilities— by 
promoting  early  identification  and  eariy 
provision  of  services,  and  ensuring  the 
access  (tf  dieee  children  to  the  general 
curriculum  and  general  educational 
refarma.  The  amendmente  include  a 
number  of  proviaiaiis  to  addrase  tliis 


A.  Eariy  Identification  and  Proviaion  of 
Service* 

The  Early  Intervention  Program  for 
Infante  and  Toddlers  with  dinbilities 
and  the  Preschool  Grants  program  have 
demonstrated  the  importance  of  eariy 
intervention.  Children  who  receive 
services  at  an  early  age  are  often  better 
able  to  learn  aoce  they  reach  school  age. 
In  addition,  research  on  school-aged 
children  who  are  experiencing 
si^iificant  reading  or  behavior  problems 
has  shown  that  the  common  practice  of 
waiting  until  the  third  os  fourth  grade  to 
refisr  those  children  to  special  educaticm 
(mly  inci  oases  these  problems. 
Appropriate  interventions  need  to 
happen  as  eeriy  as  possible  in  a  child's 
Ufa,  when  it  is  clear  that  the  child  needs 
help,  and  at  a  time,  developmentally. 
when  the  child  could  profit  moet  fron 
receiving  services. 

The  IDEA  Amendmente  of  1997 
include  provisions  that  encourage  States 
to  reach  out  to  jroung  children  who  are 
eaqierienring  leeming  problems,  and 
allow  States  and  local  school  districte  to 
utiUae  "developmental  delay"  eligibility 
criteria  aa  an  alternative  to  qiecific 
disriiility  categories  tbrou^  age  9. 
Implemented  properly,  this  provision 
will  allow  children  to  receive  earlier 
and  more  appropriate  interventions. 

The  amendmente  also  allow  for  more 
flexible  use  c^  USA-funded  staff  who 
arark  in  general  education  classrooms  or 
odwr  education-related  settings  so  that 
diey  can  work  with  both  chil(bren  who 
have  disabilities  and  others  who  may 
need  their  hrip.  These  provisions  ate 
included  in  §§300.7  and  300.235  of  this 
NPRM. 

B.  IEFb  That  Focus  on  Imptxrring  ItMnht 
Through  the  General  Curricubim 


The  new  amendmente  enhance  the 
participation  of  disabled  children  in  die 
general  curriculum  through 
improvements  to  the  lEP  by — (1) 
Relating  a  child's  education  to  what 
nottdiaaitlad  children  are  receiving;  (2) 
ixoviding  far  the  participation  of  regular 
education  teechers  in  developing, 
reviewing,  and  revising  the  lEP;  and  (3) 
requiring  that  the  lEP  team  consider  the 
specific  needs  of  eech  child,  as 
appropriate,  such  as  the  need  fior 
behavior  interventions  and  assistive 
technology.  These  provisions  are 
included  in  §§  300.344.  and  300.346- 
300.347  of  these  proposed  regulatioaa. 

C  Education  With  Nondiaaided 
ChHdno 

Reseeich  date  show  that  for  moat 
studente  with  disabilities  integration 
into  general  education  programs  with 
nondisabled  ^KiMw^  te  often  i 
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with  improved  results,  higher  levels  of 
emplo)rment  and  independent  living. 
The  date  also  show  that  if  disabled 
studmite  are  simply  placed  in  general 
education  classrooms  without  necessary 
supports  and  modifications  they  are 
more  likely  to  drop  out  of  school  than 
their  nondisabled  peers.  The  new 
amendmente  address  this  issue  by 
requiring  that  the  lEP  include:  (1)  An 
explanation  of  the  extent,  if  any,  to 
which  the  child  will  not  participate 
with  nondisabled  children  in  the  regular 
class;  and  (2)  a  statement  of  the  specific 
special  education  and  retated  services 
and  supplementary  aids  and  services  to 
be  provided  to  the  child  or  on  behalf  of 
the  child,  and  a  statement  of  program 
modifications  or  supports  for  school 
personnel  that  will  be  provided  for  die 
child.  These  provisions  are  incorporated 
in  §  300.347  of  these  proposed 
regulations. 

D.  Hitter  Expectations  for  Disabled 
Students  and  Agency  Accountabilitjr 

A  critic^  element  in  improving 
educational  results  for  disabled  children 
is  promoting  high  expectations  for  them 
commensurate  with  their  particular 
needs,  and  ensuring  meaningful  and 
efifective  access  to  the  general 
curriculum.  Data  and  experience  show 
that  when  schools  have  high 
expectations  for  these  children,  ensure 
their  access  to  the  general  currkodum. 
whenever  appropriate,  and  provide 
them  the  necessary  supporte  and 
accommodations,  many  can  achieve  to 
higher  standards,  and  all  can  achieve 
mme  than  society  has  historically 
expected. 

Despite  the  current  knowledge  base  in 
this  regard,  the  education  system  oftm 
fails  to  promote  such  high  expectations 
or  to  establish  meaningful  education 
goals,  and  about  half  of  all  disabled 
children  are  excluded  from  State  and 
district-wide  assessmente. 

The  new  amendments  specifically 
address  these  concerns  by  requiring  (1) 
the  development  of  State  performance 
goals  for  children  with  disabilities  that 
must  address  certain  key  indicators  of 
the  success  of  educational  efforte  for 
these  children — including,  at  a 
minimum,  performance  on  assessmraite. 
dropout  rates,  and  graduation  rates,  and 
regular  reports  to  the  public  on  progress 
toward  meeting  the  goals;  (2)  that 
children  with  disabilities  be  included  in 
general  Stete  and  district-wide 
assessmente,  with  appropriate 
acconunodations,  if  necessary,  and  (3) 
that  schools  report  to  parente  on  the 
progress  of  their  disabled  child  as  often 
as  such  reporte  are  provided  to  parente 
of  nondisabled  children.  These 
provisions  are  included  in  §§  300.137- 


300.138  and  300.347  of  the  proposed 
regulations. 

The  IDEA  Amendments  of  1997  also 
contemplate  that  State  performance 
goals  and  indicators  will  have  a  crucial 
role  in  determining  personnel  training 
and  developm«it  needs,  and  ofier 
additional  funding,  through  the  State 
Improvement  Pro-am  authorized  under 
Part  D  of  the  Act.  to  help  States  meet 
dieir  goals  for  children  mth  disabilities. 
Tbese  provisions  are  addressed  in 
§§  300.380-300.382.  Additionally. 
States  are  encouraged  to  ofiier  funding  to 
school  districte  to  foster  capacity 
building  and  ^temic  improvemoit 
activities,  as  addressed  in  proposed 
§§  300.622-300.624.  School  distiicte  are 
also  authorized  to  wrfahli^h  school- 
based  improvement  programs,  as 
described  in  §§  300.234  and  300.245- 
300.250. 

E.  Strengthening  the  Role  of  Parents  and 
Fostering  Partnerdiips  Between  Parents 
aiHl  Schools 

In  order  to  achieve  better  resulte  for 
children  with  disabilities,  it  is  critical  to 
strengthen  the  role  of  parente,  and  to 
provide  a  means  for  parente  and  school 
staff  to  work  together  in  a  constructive 
manner.  The  JDEA  Amendmente  of  1997 
include  several  provisions  aimed  at 
promoting  the  involvement  of  parente, 
includii^  providing  that  they:  (1)  Have 
an  opf>ortiuiity  to  participate  in 
meetings  with  respect  to  the 
identification,  evaluation,  or 
educational  placement  of  their  child  or 
the  provuion  of  FAPE  to  the  child;  (2) 
are  included  in  any  group  that  makes 
derisians  on  the  educational  placement 
of  their  child;  and  (3)  receive  regular 
repwte  on  their  child's  progress  (by 
such  means  as  report  cards)  as  oftem  as 
reporte  are  provided  to  parente  of 
nondisabled  children. 

The  amendments  also  require  that,  at 
a  minimum,  parente  be  offered 
mediation  as  a  voluntary  option 
whenever  a  hearing  is  requested  to 
resolve  a  dispute  between  the  parente 
and  the  agency  about  any  matters 
specified  in  the  preceding  paragraph. 
These  provisions  are  included  in 
§§  300.347.  300.501.  and  300.506  of  diis 
NPRM. 

F.  Reducing  Unnecessary  Paperwork 
and  Other  Burdens 

The  IDEA  Am«idmente  of  1997 
include  several  provisions  that  reduce 
uimecessary  paperwork,  and  direct 
resources  to  teaching  and  learning.  F<w 
example,  the  amendmente  permit  initial 
evaluations  and  reevaluations  to  be 
based  on  existing  evaluation  date  and 
reporte,  and  do  not  require  that 
eligibility  be  re-estridished  when  a 


triennial  evaluation  is  conducted  if  the 
lEP  team  agrues  that  the  child  continuea 
to  have  a  disability.  The  amendmente 
also  eliminate  uimecessary  paperwork 
requiremente  that  discourage  the  uae  of 
IDEA  funds  for  teachers  wdio  work  in 
regular  claaarooma.  while  ensuring  diat 
die  needa  of  atiidante  with  disabilities 
aramet  These  provisions  are  included 
under  §§  300.234  and  300.533  of  diis 
NPRM. 

In  addition,  these  amendmente  permit 
Stetes  and  local  educational  ^enoea  to 
establish  eligibility  only  once  by 
providing  policies  and  procedures  to 
demonstrate  that  the  eligibility 
conditions  under  part  B  are  met 
Thereafter,  only  amendmente  to  those 
policies  and  procedures  necessiteted  by 
identified  compliance  problems  or 
changes  in  the  law  would  be  required. 
These  provteions  are  included  under 
§§300.110^300.111  and  300.180- 
300.181. 

Subpart  A — Genera/ 

Purposes,  Applicability,  and 
Regulations  That  Apply  to  Tbis  Program 

Propoeed  §300.1  would  retain  the 
stetement  of  the  purposes  of  this  part  in 
the  existing  regulations,  except  for 
conforming  those  purposes  to  the  new 
statutory  changes.  Consistent  widi 
section  601(dKlKA)  of  die  Act.  die 
purpose  in  proposed  §  300.1(a)  (relating 
to  ensuring  that  all  children  widi 
disabilities  have  available  to  them  a  free 
appropriate  public  education  designed 
to  meet  their  unique  needs)  would  be 
amended  to  add  "and  to  prepare  them 
for  emplojrment  and  independent 
living."  lliis  change  represents  a 
significant  shift  in  the  emphasis  of  die 
Assistance  to  Stetes  program — to  an 
outcome  wiented  approach  that  focuses 
on  hetta  resulte  for  children  with 
disabilities  rather  than  on  simply 
ensuring  their  access  to  education. 

Consistent  with  section  601(dKl)(C) 
of  the  Act.  the  purpose  in  §  300.1(c) 
(relating  to  assisting  States  and  localities 
to  provide  for  the  wlucation  of  children 
with  disabilities)  would  be  amended  by 
adding  "educational  s«vice  agencies" 
and  "Federal  agencies"  to  the  list  of 
entities  that  would  be  assisted  under 
this  part 

A  note  would  be  added  following 
proposed  §  300.1  that  emphasizes  the 
importance  of  independent  living  in 
promoting  the  int^ration  and  frill 
inclusion  of  individuals  with 
disabilities  into  the  mainstream  of 
American  society,  consistent  with  the 
new  stetutory  purpose  under  §  300.1(a) 
(relating  to  employment  and 
independent  living).  The  note  describes 
the  i^osophy  of  independent  living 
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contained  in  Section  701  of  the 
Rehabilitation  Act  of  1973. 

Proposed  §  300.2  (relying  to  the 
applicability  of  these  regulations  to 
State.  local,  and  private  agencies)  would 
maifttwin  the  cunent  regulatory 
provisions  of  this  section,  except  for  the 
ibUowing  changes  to  conform  the 
-  section  to  the  new  statutory  proAnsions: 
First,  paragraph  (b)  would  be  amended 
to  eliioinate  the  reference  to  State  plans. 
The  newly  revised  Act  (Section  612(a)) 
no  longer  requires  States  to  submit  State 
plans.  (See  Subpart  B.  "State 
Eligibility — General,"  for  discussion  of 
the  statutory  elimination  of  State  plan 
requirements).  Second,  consistent  math 
new  statutory  provisions  relating  to 
children  with  disabilities  who  are 
incarcerated,  paragraph  (bH4)  of  §  300.2 
would  be  amended  to  replace  the  term 
"State  correctional  facilities"  with  the 
term  "State  and  local  juvenile  and  adult 
correctional  facilities". 

Proposed  $  300.3  would  update  the 
list  of  regulations  that  apply  to  this 
program.  Under  proposed  paragraph  (a) 
of  this  section,  the  regulations  in  34  CFR 
part  76  (State  Administered  Programs) 
would  continue  to  apply  to  the  Part  B 
program,  except  for  the  following 
sections: 

Sections  76.12S-76.137  (relating  to 
."Consolidated  Grant  Applications  for 
Insular  Areas")  no  longer  apply.  A  new 
statutory  provision  in  section  611(bK4) 
of  the  Act  expressly  prohibits  the 
consolidation  of  Part  B  grants  provided 
to  the  outlying  areas  (defined  in 
S  300.718)  or  to  the  "freely  associated 
States"  (defined  in  section  611(bX6)  of 
the  Act). 

Sections  76.650-76.662  (relating  to 
"Participation  of  Children  Enrolled  in 
Private  Schools")  would  no  longer 
apply  because  the  applicable  provisions 
of  these  regulations,  that  have  applied  to 
the  Part  B  program  for  many  years, 
would  be  incorporated  into  Subpart  D  of 
this  part  ("Children  in  Private 
Schools"),  and  specifically  imder  the 
provisions  relating  to  "Children  with 
Disabilities  Enrolled  by  their  Parents  in 
Private  Schools"  (§§  300.450-300.462). 

All  other  regidations  identified  in 
S  300.3  of  the  existing  regulations  for 
this  part  would  be  retained  under 
proposed  §  300.3,  except  for  34  CFR  part 
86  ("Drug-Free  Schools  and  Campuses") 
because  those  regulations  are  no  longer 
applicable  to  State  administered 
programs,  and  now  apply  only  to 
institutions  of  higher  education. 

Definitions 

The  proposed  regulations  under  this 
part  would  retain  the  scheme  used  in 
the  current  regulations  relating  to 
defining  terms  that  are  used  in  this 


part — that  is.  Subpart  A  would  include 
definitions  of  all  terms  that  are  used  in 
two  or  more  subparts  of  the  regulations, 
whereas  any  term  that  would  be  used  in 
only  a  single  section  or  subpart  would 
only  be  listed  in  Subpart  A,  togeth» 
writh  a  reference  to  the  specific  section 
in  which  the  term  is  defined.  The  list  of 
these  terms  would  be  included  in  an 
introductory  note  (Note  1)  immediately 
following  the  heading  "Definitions", 
and  would  be  updated,  as  follows: 

Two  terms  would  be  deleted  from  the 
list  in  Note  1  ("first  priority  children" 
($  300.320(a)),  and  "second, priority 
children"  ($  300.320(b)).  Statutory 
provisions  regarding  priorities  in  the 
use  of  funds  were  deleted  by  the  IDEA 
Amendments  of  1997. 

The  term  "individualized  education 
program"  (or  "lEP")  that  appears  in  the 
list  In  Note  1  of  the  existing  regulations, 
would  be  moved  to  proposed  §  300.14, 
and  would  be  defined  along  with  the 
other  terms  of  general  applicability  that 
are  included  under  Subpart  A. 

Several  terms  that  were  added  by  the 
IDEA  Amendments  of  1997,  but  are  not 
terms  of  general  applicability,  would  be 
added  to  the  list  in  Note  1.  Following  is 
a  list  showing  each  new  tnm  and  the 
statutory  and  regulatory  citaticms  for 
that  term: 

•  Base  year  (Relates  to  the  new 
funding  Cannula)  (Section  6lKeX2XA); 
§300.707). 

•  Controlled  substance  (Relates  to  the 
discipline  provisions)  (Section 
615(k)(10)(A);  §300.520). 

•  Excess  costs  (The  term  was  defined 
in  prior  law,  but  the  statutory  definition 
was  not  included  in  the  current 
regulations.  The  definition  of  the  term, 
as  updated  by  the  IDEA  Amendments  of 
1997,  would  be  incorporated  into  these 
regulations  (Section  602(7);  §300.284). 

•  Freely  associated  States  (Relates  to 
the  Pacific  Basin  entities  that  are 
eligible  for  assistance  under  this  part) 
(Section  611(b)(6):  §  300.722). 

•  Indian:  Indian  Tribe  (Relates  to  the 
eligibility  ot  the  Secretary  of  the  Interior 
to  receive  amounts  under  this  part) 
(Sections  602(9)  and  602(10);  §300.264). 

•  Outiying  area  (Relates  to  grant 
requirements  under  this  part)  (Section 
602.18;  §300.718). 

•  Substantial  evidence  (Relates  to 
discipline  provisions)  (Section 
615(kKl0)(C);  §300.521). 

•  Weapon  (Relates  to  discipline 
provisions)  (Section  615(k)(10)(D); 
§300.520). 

The  following  tenns  are  not  defined 
in  the  Act,  but  the  Secretary  propoees  to 
add  them  to  the  list  in  Note  1  in  order 
to  provide  additional  clarification  to 
certain  provisions  that  tvould  be  added: 


•  Comparable  in  quality  (A  definition 
of  this  term  would  be  added  to 

§  300.455  to  cluify  what  services  must 
be  provided  by  an  LEA  to  children  with 
disabilities  who  are  enrolled  by  their 
parents  in  religiously  ^filiated  or  other 
private  schools). 

•  Extended  school  year  services  (A 
definition  of  this  term  would  be  added 
to  a  new  provision  under  proposed 

§  300.309  that  would  require  each 
public  agency  to  consider  extended 
school  year  services  on  a  case  by  case 
basis  in  ensuring  that  a  free  appropriate 
public  education  (FAPE)  is  avidlable  to 
each  child  with  a  disability.  The 
definition  would  clarify  that  the 
meaning  of  the  term  "extended  school 
year  services"  applies  to  providing 
services  during  the  summer  months.  (A 
description  of  this  provision  is  included 
imder  Subpart  C,  §  300.309.  in  this 
preamble). 

•  Meetings  (A  definition  of  this  term 
would  be  added  to  §  300.501.  relating  to 
participation  of  parents  in  meetings 
about  their  child  on  matters  covered 
under  this  part). 

•  Financial  Costs  (A  definition  of  this 
term  is  included  in  proposed 

§  300.142(e)  on  use  of  private  insurance 
proceeds). 

A  second  note  (Note  2)  following  the 
hitaHir^g  "Definitions"  would  imiintain 
the  note  from  the  current  regulations 
that  lists  abbreviations  of  certain  terms 
that  would  be  used  throughout  the 
regulations,  but  would  update  that  list, 
as  follows:  The  terms  "Comprehensive 
system  of  personnel  development" 
("CSPD")  and  "individualized  CEunily 
service  plan"  ("IFSF')  would  be  added: 
and,  consistent  with  a  statutory  change 
(section  602(4)),  the  term  "educational 
s«vice  agency"  ("ESA")  would  replace 
the  term  "intermediate  educational 
unit"  ("EU"). 

Proposed  §  300.4  (Definition  of  "Act") 
would  delete  the  obsolete  reference  to 
the  Education  of  the  Handicapped  Act 
from  die  current  regulatory  definition  of 
this  ^'*f  **^ 

Proposed  §§  300.5  and  300.6 
(Defiiiitions  of  "assistive  technology 
device"  and  "assistive  technology 
service")  would  retain  the  current 
regulatory  definitions  of  those  terms, 
with  the  exception  of  a  minor  technical 
change  for  consistency  in  using  the 
singular  "child  with  a  disability."  The 
note  following  the  definitions  of  those 
terms  in  the  existing  regulations  (that 
states  that  the^efinitions  are 
substantively  identical  to  the  definitions 
of  those  terms  used  in  the  Technology- 
Related  Assistance  for  Individuals  with 
Dis^ilities  Act  of  1988)  would  be 
retained  in  abbreviated  form. 
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Proposed  §  300.7  would  make  the 
following  changes  to  the  current 
regulatory  definition  of  "children  wth 
disabilities ':  The  term  would  be 
restated  in  Uie  singular  ("Child  with  a 
disability"),  and  the  definition  itself 
would  also  be  restated  in  singular  rather 
than  plural  terms.  This  change  is  made 
because  it  more  appropriately  comptorts 
with  the  individualized  focus  of  Part  B 
of  the  Act.  Paragraph  (a)(1)  of  this 
section  would  be  revised,  consistent 
with  section  602(3){A)(i)  of  the  Act,  to 
clarify  that  the  term  "serious  emotional 
disturbance"  will  hereinafter  be  referred 
to  as  "emotional  disturbance".  A 
corresponding  change  would  be  made  in 
the  definitions  of  the  individual 
disability  categories  under  proposed 
paragraph  (b),  by  changing  the  term 
"serious  emotional  disturbance"  to 
"emotional  disturbance"  and  moving 
the  definition  of  that  term  from 
paragraph  (b)(9)  to  paragraph  (b)(4). 

Consistent  with  section  602(3)(B)  of 
the  Act,  proposed  §  300.7(a)(2)  {relating 
to  a  State's  discretion  to  use  the  term 
"developmental  delay"  for  children 
aged  3  through  5)  would  be  revised,  as 
follows:  The  age  range  for  using  that 
term  would  be  extended  from  ages  3 
through  5  to  ages  3  through  9;  and  the 
decision  to  use  the  term  "developmental 
delay"  would  be  at  the  discretion  of 
both  the  State  and  the  local  educational 
agency  (LEA).  The  State's  definition  of 
the  category  may  be  different  imder 
Parts  B  and  H  (to  become  Part  C  on  July 
1, 1998). 

Note  1  following  §  300.7  of  the  cunent 
regulations  (relating  to  children  with 
autism)  would  be  added  without  change 
to  proposed  §  300.7,  and  four  new  notes 
would  be  added  to  that  section,  as 
follows: 

Note  2  would  address  the  statutory 
change  under  paragraph  (a)(2)  of  this 
section  relating  to  use  of  the  term 
"developmental  delay".  The  note  would 
clarify  that  (1)  if  a  State  adopts  the  term 
for  children  aged  3  through  9,  or  a 
subset  of  that  age  range,  LEAs  that  elect 
to  use  the  term  must  conform  to  the 
State's  definition;  (2)  LEAs  could  not 
otherwise  use  "developmental  delay"  as 
a  basis  for  establishing  a  child's 
eligibility  under  this  part;  and  (3)  even 
if  a  State  adopts  the  term,  the  State  may 
not  require  an  LEA  to  use  it  This 
clarification  is  necessary  to  avoid 
confusion  and  potential  compliance 
problems  in  implementing  this  new 
statutory  provision,  and  to  otherwise 
facilitate  its  implementation. 

Note  3  would  further  address  the  use 
of  the  term  "developmental  delay"  by 
including  a  statement  from  the  House 
Committee  Report  that  emphasizes  the 
value  of  using  "developmental  delay"  in 


establishing  eligibility  for  young 
children  in  order  to  prevent  locking  the 
child  into  an  eligibility  category  that 
may  be  inappropriate  or  incorrect 
during  a  period  when  it  is  often  difficult 
to  determine  the  precise  nature  of  the 
disability. 

Note  4  would  describe  congressional 
intent  in  changing  the  term  "serious 
emotional  disturbance"  to  "emotional 
disturbance".  The  note  would  include  a 
statement  from  the  House  Committee 
Report  that  explains  that  the  statutory 
change  (1)  is  intended  to  have  no 
substantive  or  legal  significance,  and  (2) 
is  intended  strictiy  to  eliminate  the 
pejorative  connotation  of  the  term 
"serious."  The  Report  further  makes 
clear  that  this  statutory  revision  does 
not  change  the  meaning  of  the  definition 
of  "serious  emotional  disturbance"  that 
is  included  in  the  existing  regulations 
for  this  part. 

Note  5  would  address  the  conditions 
under  which  a  child  with  attention 
deficit  disorder  (ADD)  or  attention 
deficit  h3T>eractivity  disorder  (ADHD)  is 
eligible  under  Part  B  of  the  Act  The 
note  clarifies  that  some  children  with 
ADD  or  ADHD  who  are  eligible  under 
this  part  meet  the  criteria  for  "other 
health  impairments"  if  (1)  the  ADD  or 
ADHD  is  determined  to  be  a  chronic 
health  problem  that  resulte  in  limited 
alertness  that  adversely  affects 
educational  performance,  and  (2) 
special  education  and  related  services 
are  needed  because  of  the  ADD  or 
ADHD.  (The  note  clarifies  that  the  term 
"limited  alertness"  includes  a  child's 
heightened  alertness  to  enviroiunental 
stimuli  that  results  in  limited  alertness 
with  respect  to  the  educational 
environmenL) 

The  note  further  clarifies  that  (1)  some 
children  with  ADD  or  ADHD  may  be 
eligible  for  services  under  other 
disability  categories  in  §  300.7(b)  if  they 
meet  the  applicable  criteria  for  those 
disabilities,  and  (2)  if  those  children  are 
not  eligible  under  this  part,  the 
requirements  of  section  504  of  the 
Rehabilitation  Act  of  1973  and  its 
implementing  r^ulations  may  still  be 
applicable. 

Proposed  §  300.8  would  add  a 
definition  of  "day"  to  clarify  that  unless 
otherwise  indicated,  the  term  "day" 
means  calendar  day.  Although  the 
Department  has  traditionally  interpreted 
"day"  to  mean  calendar  day.  the  term 
has  never  been  defined  in  the 
regulations.  It  is  important  to  include 
such  a  definition  in  these  proposed 
regulations  because  under  the  new 
statutory  provisions  added  by  the  WIEA 
Amendments  of  1997,  the  term  is 
applied  differentiy  under  certain 
provisions,  including  the  use  of  "school 


days";  "business  days";  and  "business 
days  (including  any  holidays  that  fall  on 
business  days)." 

Proposed  §  300.9  would  add  tiie 
definition  of  "educational  service 
agency"  that  appears  in  section  602(4) 
of  the  Act.  That  term  was  added  by  the 
IDEA  Amendments  of  1997  to  replace 
the  term  "intermediate  educational 
unit"  that  was  used  in  prior  law  and  in 
the  current  regulations. 

Proposed  §  300.10  would  add  the 
definition  of  "equipment"  that  appears 
in  section  602(6)  of  the  Act.  That 
definition  is  substantively  identical  to 
the  definition  of  "equipment"  in  prior 
law.  However,  that  definition  is  not 
included  in  the  current  regulations.  The 
Secretary  believes  that,  for  the 
regulations  to  be  most  useful  to  parents, 
school  officials,  and  members  of  the 
general  public,  the  regulations  should 
contain  all  applicable  statutory 
provisions  in  one  document,  rather  than 
simply  referencing  definitions  or  other 
provisions  that  are  contained  in  other 
regulations.  With  very  few  exceptions, 
these  proposed  regulations  have  been 
developed  to  include  all  applicable 
provisions  of  the  Act 

Proposed  §  300.11  would  incorporate 
the  existing  regulatory  definition  of  the 
term  "free  appropriate  public 
education,"  except  that  the  refierence  to 
the  IH*  requirements  in  {uragraph  (d)  of 
that  section  would  change  from 
§§  300.340-300.350  to  §§  300.340- 
300.351,  to  conform  to  a  proposed 
change  made  in  those  requirements. 
The  Secretary  proposes  to  add  in 
proposed  §300.12  a  definition  of    - 
"general  curriculum"  to  clarify  that,  for 
purposes  of  this  part,  there  is  a  single 
curriculum  that  applies  to  all  children 
within  the  jurisdiction  of  the  public 
agency,  including  nondisabled  children 
and  children  with  disabilities.  The 
purpose  of  adding  this  definition  is  to 
eliminate  (or  significantly  reduce)  the 
possibility  of  misinterpreting  the  new 
requirements  in  the  Act  relating  to  the 
participation  of  children  with 
disabilities  in  the  general  curriculum. 
Some  commenters  on  the  June  27, 1997 
Federal  Register  notice  have  expressed 
concern  that  a  public  agency  could 
assume  that  there  is  a  "general 
curriculum"  for  nondisabled  and 
another  "general  curriculum"  for  certain 
categories  of  children  with  disabilities. 
If  the  requirements  of  this  part  were 
implemented  based  on  that  assumpticm 
this  would  seriously  limit  the 
possibility  of  accomplishing  the 
purposes  of  Part  B  of  the  Act  that  are  set 
out  in  the  IDEA  Amendments  of  1997. 

A  note  would  be  added  following  this 
section  to  clarify  that  the  term  "general 
curriculum"  relates  to  the  content  of  the 
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cuiriculum  and  not  to  the  setting  in 
which  it  is  used.  The  note  further 
clarifies  that  the  general  curriculiun 
could  be  used  in  any  educational  setting 
along  a  continuum  of  altemativa 
placements,  as  long  as  the  setting  is 
consistent  with  the  least  restrictive 
environment  provisions  of  §  300.550- 
300.553  and  is  applicable  to  an 
individual  child  with  a  disability.  A 
number  of  coounents  were  received 
requesting  clarification  relating  to  this 
matter. 

Proposed  §  300.13  would  retain  the 
current  regulatory  definition  of  the  term 
"include". 

Proposed  §  300.14  would  include  a 
definition  of  the  term  "individualized 
education  program"  (lEP).  Because  the 
term  "lEP"  has  traditionally  been 
defined  under  §  300.340  (an 
introductory  section  to  the  lEP 
requirements  of  §§  300.340-300.350)  the 
definition  in  proposed  §  300.14  would 
simply  reference  the  definition  in 
§300.340. 

Proposed  §  300.15  would  add  a 
definition  of  "individualized  education 
program  team"  (or  "lEP  team").  The 
definition  states  that  the  term  "lEP 
team"  mesns  a  group  of  individuals 
described  in  §  300.344  that  is 
responsible  for  developing,  reviewing 
and  revising  an  lEP  for  a  child  with  a 
disability.  Because- the  term  "lEP  team" 
is  used  throughout  these  regulations,  it 
is  important  to  include  a  definition  of 
that  term  in  Subpart  A.  However,  to 
preserve  the  structural  integrity  of  the 
current  regulatory  provisions  on  lEPs  in 
§§300.340-300.350,  the  substantive 
definition  of  "lEP  team",  which 
conforms  to  the  statutory  definition 
^mder  section  614(d)(1)(B),  would  he 
included  in  §  300.344. 

Proposed  §  300.16  would  add  a 
definition  of  "individualized  family 
service  plan"  (or  "IFSP"),  because  that 
term  is  used  in  several  subparts  within 
these  regulations.  The  definition  of  the 
term  wonld  be  a  reference  to  34  CFR 
303.340(b). 

Proposed  §  300.17  would  incor{>orate 
the  statutory  definition  of  "local 
education  agency"  from  section  602(15) 
of  the  Act.  This  definition,  which 
updates  the  prior  statutory  definition  of 
"LEA"  to  conform  to  the  definition  of 
that  tenn  in.the  Improving  America's 
Schools  Act,  would  replace  the  current 
regulatory  definition  of  "LEA." 

A  note  would  be  added  following 
proposed  §  300.17  to  clarify  that  a 
public  charter  school  is  eligible  to 
receive  funds  under  Part  B  of  the  Act  if 
it  meets  the  definition  of  "LEA."  The 
note  further  clarifies  that  if  a  public 
charter  school  receives  Part  B  funds  it 
must  comply  with  the  requirements  that 


apply  to  LEAs.  Because  of  the 
widespread  interest  in  establishing 
charter  schools  as  a  major  part  of 
educational  reform,  this  clarification  is 
necessary  in  order  to  ensure  that,  to  the 
extent  applicable,  these  schools  are  in 
full  compliance  with  the  requirements 
of  this  part. 

Proposed  §  300.18  would  incorporate 
the  statutory  definition  of  "native 
language"  from  section  602(16)  of  the 
Act.  The  new  definition  is  substantively 
similar  to  the  ciurent  regulatory 
definition  of  "native  language."  The 
note  following  the  current  regulatory 
definition  of  "native  language"  would 
be  retained,  unchanged,  except  for 
clarifying  that  the  term  "native 
language"  is  also  used  in  the  procedural 
safaguards  notice  under  proposed 
§  300.504(c).  (The  procedural  safeguards 
notice  is  a  new  statutory  provision  that 
was  added  by  section  614(d)  of  the  Act.) 

Proposed  §  300.19  would  incorporate 
the  current  regulatory,  definition  of 
"parent"  (under  a  new  paragraph  (a)).  A 
proposed  new  paragraph  (b)  would  be 
added  to  addrras  questions  raised  by 
public  agencies  and  other  agencies 
representing  children  with  disabilities 
about  whether  foster  parents,  who  have 
a  long-term  relationship  with  a  disabled 
child,  could  serve  as  the  child's  parent, 
in  lieu  of  requiring  the  appointment  of 
a  surrogate  parent  to  represent  the  child. 

Proposed  paragraph  (b)  of  this  section 
would  permit  State  law  to  provide  that 
a  foster  parent  qualifies  as  a  parent 
under  Part  B  of  the  Act  if  the  natural 
puentB*  authority  to  make  educational 
decisions  on  the  child's  behalf  has  been 
extinguished  under  State  law,  and  if  the 
foster  parent  (1)  has  an  ongoing,  long- 
term  parental  relationship  with  the 
child;  (2)  iswilling  to  participate  in 
making  educational  decisions  in  the 
child's  behalf;  and  (3)  has  no  interest 
that  would  conflict  with,  the  interest  of 
the  child. 

The  note  fioUoinring  the  current 
regulatory  definition  of  "parent" 
(relating  to  other  persons,  such  as  a 
grandparent,  who  may  act  as  a  parent) 
would  also  be  incorporated  into  these 
proposed  regulations.  The  note  would 
be  revised  to  add  conforming  language 
about  a  foster  parent,  as  described  in 
paragraph  (b)  of  this  section. 

Proposed  §  300.20  wo\ild  retain  the 
current  regulatory  definition  of  "public 
agency,"  but  would  revise  that 
definition  to  replace  the  term  "lEUs" 
with  the  term  "ESAs." 

Proposed  §300.21  would  incorporate 
without  change  the  current  regulatory 
definition  of  the  term  "qualified." 

Proposed  §  300.22  would  retain  the 
current  regulatory  definition  of  "related 
services,"  except  for  making  the 


following  changes:  In  proposed 
paragraph  (a),  the  term  "speech 
pathology  and  audiology"  would  be 
replaced  by  the  term  "speech-language 
pathology  and  audiology  services,"  and 
the  term  "orientation  and  mobilify 
services"  would  be  added  to  the  list  of 
related  services.  These  changes  would 
be  made  to  conform  to  a  statutory 
change  in  section  602(22)  of  the  Act 

Proposed  §  300.22(b)  would  be 
amended  to  add  a  definition  of  the  term 
"orientation  and  mobility  services" 
identified  in  paragraph  (a)  of  this 
section.  The  definition  (included  as  a 
new  paragraph  (b)(6))  states  that  the 
term  "orientation  and  mobility  services" 
means  services  provided  to  blind  or 
visually  impaired  students  by  qualified 
persoimel  to  enable  those  students  to 
attain  systematic  orientation  to  and  safe 
movement  within  their  enviroiunents  in 
school,  home  and  community. 

In  proposed  §  300.22(bK9)  (relating  to 
psychological  services)  and  (b)(13) 
(relating  to  social  work  services  in 
schools)  the  definitions  of  those  terms 
would  be  amended  to  add  a  reference  to 
assisting  in  developing  positive 
behavioral  intervention  strategias  to  the 
list  of  functions  performed  by  these 
related  services  providers.  These 
providers  could  be  helpful  in  ensuring 
effective  implementation  of  the  new 
statutory  provision  in  section 
614(dK3)(B)  (proposed  §  300.346)  that 
requires  that  the  lEP  team,  in  the  case 
of  a  child  whose  behavior  impedes  his 
or  her  learning  or  that  of  othera, 
consider,  when  appropriate,  strategies, 
including  positive  behavioral 
interventions. 

In  proposed  §  300.22(b)(14),  the 
current  regulatory  definition  of  the  term 
"speech-pathology"  would  be  retained, 
but  the  term  would  be  changed  to 
"speech-language  pathology  services," 
to  conform  to  the  statutory  change 
identified  in  paragraph  (a)  of  this 
section. 

The  note  following  the  current 
regulatory  definition  of  "related 
services"  would  be  retained  as  Note  1 
following  proposed  §  300.22,  except  for 
the  following  changes:  The  list  of  other 
related  services  in  the  first  paragraph  of 
that  note  would  be  amended  (1)  by 
adding  other  important  services, 
including  travel  training,  nutrition 
services,  and  independent  living 
services,  and  (2)  to  clarify  that  the 
services  would  be  provided  if  necessary 
for  the  child  to  receive  FAPE. 

Several  notes  would  also  be  added  to 
proposed  §  300.22,  as  follows: 

Note  2  would  acknowledge  the 
critical  importance  of  orientation  and 
mobility  services  for  children  who  are 
blind  or  have  visual  impairments,  and 


Federal  Register  /  Vol.  62.  No.  204  /  Wednesday,  October  22.  1997  /  Proposed  Rules 


55033 


point  out  that  there  are  children  with 
other  disabilities  who^  may  also  need  to 
be  taught  the  skills  they  need  to 
navigate  their  environments  (e.g.,  travel- 
training).  The  note  includes  a  statement 
from  the  House  Committee  report  on 
Pub.  L.  105-17  that  emphasizes  the 
importance  of  travel  training  for  certain 
children  with  disabilities. 

Note  3  would  clarify  that,  with 
respect  to  various  related  services 
defined  in  this  section,  nothing  would 
prohibit  the  use  of  paraprofessionals  to 
assist  in  the  provision  of  those  services 
if  doing  so  is  consistent  with  the 
personnel  standards  requirements  of 
proposed  §  300. 1 36(f). 

Note  4  would  ejmlain  that  (1)  most 
children  with  disabilities  shoidd  receive 
the  same  transportation  services  as  non- 
disabled  children,  and  (2)  for  some 
disabled  children,  integrated 
transportation  may  be  achieved  by 
providing  needed  accommodations  such 
as  lifts  and  other  adaptations  on  regular 
school  traruportation  vehicles. 

Proposed  §  300.23  would  incorporate 
the  statutory  definition  of  "secondary 
school"  from  section  602(23)  of  the  Act. 
This  definition  updates  the  prior 
statutory  definition  of  "secondary 
school"  to  conform  to  the  definition  of 
that  term  in  the  Improving  America's 
Schools  Act  The  term  "secondary 
school"  is  not  defined  in  the  current 
regulations. 

Proposed  §  300.24  would  retain  the 
current  regulatory  definition  of  "special 
education,"  except  for  the  following 
change%: 

In  §  300.24(aH2),  the  term  "speech 
pathology"  would  be  changed  to 
"speech-language  pathology  services," 
to  conform  to  the  terms  used  in  section 
602(22)  of  the  Act. 

Under  a  new  §  300.24(bM3).  a 
definition  of  "specially  designed 
instruction"  would  be  added  to  clarify 
that  the  term  means  adapting  the 
content,  methodology,  or  delivery  of 
instruction  to  (1)  address  the  imique 
needs  of  an  eligible  child  under  this  part 
that  result  hom  the  child's  disability, 
and  (2)  ensure  access  of  the  child  to  the 
general  curriculum,  so  that  he  or  she 
can  meet  the  educational  standards 
within  the  jurisdiction  of  the  public 
agency  that  apply  to  all  children. 
Although  the  term  is  a  key  component 
in  the  definition  of  "special  education" 
in  both  prior  law  and  the  current  Act, 
it  has  never  been  defined.  With  the  shift 
in  emphasis  of  the  Part  B  program 
toward  greater  participation  of  children 
with  disabilities  in  the  general 
curriculum,  this  defizution  should 
facilitate  implementation  of  the 
program. 


Proposed  §300. 24(b)(4)  would  replace 
the  outdated  definition  of  "vocational 
education"  in  the  current  regulations 
with  a  new  definition  that  states  that  the 
term  "vocational  education"  means 
organized  educational  programs  that  are 
directiy  related  to  the  preparation  of 
individuals  for  paid  or  unpaid 
employment  or  for  additional 
preparation  for  a  career  requiring  other 
than  a  baccalaureate  or  advanced 
,    degree. 

The  note  following  the  definition  of 
"special  education"  in  the  current 
regulations  would  be  retained  under 
proposed  §  300.24,  but  would  be  revised 
to  clarify  that  a  related  services  provider 
may  be  a  provider  of  specially  designed 
instruction  if,  under  State  law,  the 
person  is  qualified  to  provide  that 
instruction. 

Proposed  §  300.25  would  incorporate 
the  statutory  definitfon  of  "State"  from 
section  602(27)  of  the  Act  to  mean  each 
of  the  50  States,  the  District  of 
Colimibia,  the  Commonwealth  of  Piierto 
Rico,  and  each  of  the  ouUying  areas. 
This  definition  updates  the  prior 
statutory  definition  of  "State."  The  term 
is  iu)t  defined  in  the  current  regulations. 
Proposed  §  300.26  would  incorporate 
the  definition  of  "supplementary  aids 
and  services"  from  section  602(29)  of 
the  Act  Although  the  term  was 
included  in  prior  law,  it  was  not  defined 
until  the  enactment  of  the  IDEA 
Amendments  of  1997.  The  term  is 
defined  as  aids,  services,  and  other 
supports  diat  are  provided  in  r^ular 
education  classes  or  other  education- 
related  settings  to  mable  children  with 
disabilities  to  be  educated  with 
nondisabled  children  to  the  mairimiitn 
extent  appropriate  in  accordaiK:e  with 
the  LRE  provisions  in  §§  300.550- 
300.556. 

Proposed  §  300.27  would  retain  the 
current  regulatory  definition  of  ' 
"transition  services,"  except  for  the 
following  changes:  The  organizational 
structure  of  the  definition  has  been 
changed  to  conform  to  th»  definition  of 
the  term  in  section  602(30)  of  the  Act 
The  new  definition  simply  describes 
what  the  term  means,  but  does  not 
attempt  to  regulate  under  the  definition. 
The  current  regulatory  definition  uses 
the  regulatory  term  "must"  in  defining 
what  smvices  must  be  provided. 
Consistent  vtrith  the  new  statutory 
definition,  the  term  "related  services"  is 
added  as  one  of  the  services  or  activities 
covered  by  the  term. 

Proposed  §  300.28  would  add  a  list  of 
terms  found  in  the  part  B  regulations 
that  are  defined  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR). 


Subpart  B— State  and  Local  EUpbility 
State  Eligibilify— General 

Under  the  prior  statute.  States  were 
required  both  to  meet  certain  eligibility 
requirements  and  to  submit  State  plans 
to  the  Department,  and  were  subject  to 
periodic  resubmission  requirementa. 
The  newly  revised  Act  replaces  that 
scheme  %vith  an  eligibilify 
determination  based  on  a  demonstration 
satisfoctory  to  the  Secretary  that  the 
State  has  in  effect  policies  and 
procedures  to  ensure  that  it  meets  each 
of  a  list  of  conditions.  (Section  612(a)). 
A  State  that  already  has  on  file  with  the 
Secretary  policies  and  procedures 
demonstrating  that  it  meeta  any  of  these 
requirements  will  be  considered  to  have 
met  that  requirement  Hot  the  purpose  of 
receiving  a  grant  under  Part  B  of  the 
Act  (Section  612(c)(1)).  A  technical 
change  will  be  made  to  Part  76  with  the 
publication  of  the  final  regulations  to 
reflect  the  substitution  of  this 
demonstration  of  State  eligibilify  for 
State  plans. 

Under  section  612(c)  (2)  and  (3),  the 
policies  and  procedures  submitted  by  a 
State  remain  in  efiiect  until  a  State 
submits  modificatioru  that  the  State 
decides  are  necessary  or  until  the 
Secretary  requires  modifications  based 
on  changes  to  the  Act  or  ita 
implementing  regulations,  new 
interpretatioiu  by  a  Fednal  court  or  the 
State's  highest  court,  or  an  official 
finding  of  noncompliance  with  Federal 
law  or  regulations.  The  provisiotu 
regarding  State  eligibilify  apply  to 
modifications  in  the  same  maimer  and 
to  the  same  extent  as  they  do  to  a  State's 
orwinal  policies  and  procedures. 

Section  612(d)  specifies  that  if  the 
Secretary  determines  that  a  State  is 
eligible  to  receive  a  grant  under  Part  B 
of  the  Act,  the  Secretary  notifies  the 
State  of  that  determination,  and  that  the 
Secretary  shall  not  make  a  final 
determination  that  a  State  is  not  eligible 
until  providing  the  State  reasonable 
notice  and  an  opportunify  for  a  hearing. 
Hkese  provisions  are  incorporated  in  the 
proposed  regidations  in  §§  300.110- 
300.113. 


State  Eligibilify— Specific  Conditions 

The  statutory  eligibilify  condittons 
that  must  be  addr^sed  by  each  State  in 
order  to  receive  a  grant  under  Part  B  of 
the  Act  are  contained  in  proposed 
§§  300.121-300.156.  The  IDEA 
Amendmenta  of  1997  made  a  number  of 
changes  to  the  eligibilify  conditions  and 
State  plan  requirementa  previously 
contained  in  the  Act  These  proposed 
regulations  incorporate  these  statutory 
changes,  with  appropriate  modifications 
described  below,  into  the  regiUations 
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mgerting  State  plan  contents.  Some 
fhaiiyi  of  a  technical  nature  have  been 
made  to  preexisting  regulatory 
provisions  in  order  to  reflect  the  Eact 
that  States  now  demonstrate  eligibility, 
rather  than  submit  State  plans,  ••  was 
the  case  under  the  prior  Law.  In 
addition,  some  reordering  and 
reorganization  of  current  regulatory 
provisions  is  done  for  the  sake  of 
coherence. 

Proposed  §  300.121  would  add  to  the 
current  §  300.121  the  new  statutory 
provision,  under  section  612(a)(lKA), 
that  the  right  to  a  free  appropriate 
public  education  (FAPE)  extends  to 
children  writh  disabilities  who  have 
been  suspended  or  expelled  from 
school.  The  issue  of  what  the  right  to 
FAPE  means  for  children  who  have 
been  suspended  or  expelled  from  school 
has  been  the  subject  of  numeroiis 
conunents  to  the  Department  in 
response  to  the  June  27, 1997  notice, 
many  of  which  raise  this  issue  in  the 
context  of  lengthy  discussions  about  all 
of  the  provisions  in  the  Act  concerning 
discipline  for  children  with  disabilities. 
Proposed  §300. 121(c)  reflects  the 
Secretary's  interpretation  that  the  IDEA 
Amendments  of  1997  take  a  balanced 
approach  to  the  issue  of  discipline  for 
students  with  disabilities  that  reflect 
both  the  need  to  protect  the  rights  of 
children  with  disabilities  to  appropriate 
educational  services  and  the  need  of 
schools  to  be  able  to  ensure  that  all 
children,  including  children  with 
disabilities,  have  safe  schools  and 
orderly  learning  environments.  The 
positions  taken  in  these  proposed 
regulations  on  the  issue  of  continued 
services  for  children  with  disabilities 
who  have  been  properly  suspended  or 
expelled  and  on  the  other  disciplinary 
provisions  of  the  Act  (see  proposed 
§§300.520-300.529)  reflect  this  need  for 
a  balanced.  £sir  interpretation  of  these 
new  statutory  provisions. 

With  regard  to  the  issue  of  the 
provision  of  FAPE  for  children  with 
disabilities  who  have  been  suspended  or 
expelled,  the  Secretary  believes  that  the 
statute  struck  a  balance  between  the 
longstanding  interpretation  of  the 
Department  that  schools  are  not 
required  by  the  Act  to  provide  SOTvices 
to  ctuldren  with  disabilities  who  are 
suspended  for  ten  school  days  or  less, 
and  the  desire  to  ensure  that  children 
with  disabilities  not  be  removed  from 
education  for  prolonged  amounts  of 
time  in  any  school  year. 

In  proposed  §  30ai21(c)(l),  the 
Secretary  proposes  to  define  children 
with  disabilities  who  have  been 
suspended  or  expelled  horn  school  for 
piirposes  of  this  section  to  mean 
childran  with  disaibilities  who  have 


been  removed  from  their  cvurent 
educational  placement  for  more  than  10 
school  days  in  a  given  school  year. 

In  proposed  §  300.121(c)(2),  the 
Secretary  proposes  to  clarify  that  the 
right  to  FAPE  under  these 
cinmmstances  begins  on  the  eleventh 
school  day  from  the  date  of  the  child's 
removtd  from  the  current  educational 
placement.  For  example,  if  a  child  with 
a  disability  who  has  not  previously  been 
suspended  in  the  school  year  receives  a 
three  week  suspennon,  services  must  be 
provided  by  the  eleventh  school  day  of 
that  suspension.  If  a  child  with  a 
disabili^  who  has  received  two  five 
school  day  suspensions  in  the  fall  term 
is  suspended  again  in  the  spring  of  that 
school  year,  services  must  be  provided 
from  the  first  day  of  the  third 
suspensiiH. 

A  second  issue  regarding  the  statutory 
right  to  FAPE  for  children  with 
disabilities  who  have  been  s\ispended  or 
expelled  is  how  to  re(X)ncile  the  right  to 
FAPE  with  the  statutory  recognition,  in 
sections  612(a)(1)(A)  and  615(k)(5)(A). 
that  children  with  disabilities  properly 
could  be  subjected  to  the  same 
disciplinary  meesures  applied  to 
nondisabled  children  if  their  behavior 
was  not  a  lanitsatation  of  their 
disability.  The  Secretary  proposes  in 
§  300.121(c)(2)  to  address  this  question 
by  requiring  that  in  providing  FAPE  to 
children  with  disabilities  who  have 
been  suspended  at  expelled,  a  public 
agency  shall  meet  the  requirements  for 
interim  alternative  educational  settings 
under  section  615(k)(3)  of  the  Act  The 
Secretary  believes  requiring  that 
education  for  children  who  have  been 
suspended  or  expelled  meets  the 
standards  in  section  615(k)(3)  allows 
accommodation  of  both  the  statutory 
obligation  to  provide  FAPE  to  these 
children  and  recognizes  in  section 
615(k)(5)  that,  through  an  appropriate 
suspension  or  expulsion,  school 
districts  can  legitimately  remove 
children  from  their  currant  educatienal 
placement  Under  proposed  §  300.622, 
States  may  elect  to  use  funds  available 
for  capacity  building  and  improvement 
activities  to  support  public  agency 
services  to  children  who  have  been 
suspended  or  expelled. 

Iwo  notes  would  also  be  added  to 
proposed  §  300.121.  The  first  would  be 
added  to  reflect  the  Department's 
longstanding  interpretative  position  that 
the  obligation  to  make  FAf^  avculable  to 
children  3  through  21  begins  on  each 
child's  third  birthday,  and  an  lEP  or 
IFSP  must  be  in  effect  by  that  date  that 
specifies'  the  special  education  and 
related  services  that  must  be  provided, 
consistent  with  proposed  §  300.342, 
including  extended  school  year  services. 


if  appropriate.  For  children  receiving 
early  intervention  services  under  Part  C 
of  the  Act  and  who  will  be  participating 
in  a  preschool  program  imder  Part  B  of 
the  Act,  the  transition  requirements  of 
proposed  §  300.132  would  apply. 

Ine  second  note  to  follow  proposed 
§300.121  would  recognize  that,  under 
the  statute,  school  districts  are  not 
relieved  of  their  obligations  to  provide 
appropriate  special  education  and 
related  services  to  individual  disabled 
students  who  need  them  even  though 
the  students  are  advancing  grade  to 
grade,  and  that  decisions  about 
eligibility  under  Part  B  of  the  Act  for 
these  stiidents  must  be  determined  on 
an  individual  basis. 

Proposed  §  300.122  revises  the  current 
§  300.122  to  eliminate  an  obsolete 
provision  about  the  provision  of  FAPE 
to  children  with  disabilities  before 
September  1, 1980,  and  incorporates  the 
new  statutory  limitation  to  the 
obligation  to  make  FAPE  available  to 
certain  individuals  in  adult  correctional 
focilities.  Section  612(a)(l)(B')(ii) 
provides  that  the  obligation  to  make 
FAPE  available  to  all  children  with 
disabilities  does  not  apply  to 
individuals  aged  18  through  21  to  the 
extent  that  State  law  does  not  require  ,. 
that  special  education  and  related 
services  under  Part  B  of  the  Act  be 
provided  to  students  with  disabilities 
who,  in  the  educational  placement  prior 
to  their  incarceration  in  an  adult 
correctional  facility,  were  not  actually 
identified  as  being  a  child  with  a 
disability  or  did  not  have  an  lEP  under 
Part  B  of  the  Act  This  provision,  with 
minor  modifications  for  clarity,  would 
be  reflected  in  proposed  §  300.122(aM2). 
A  note,  Note  2,  would  be  added 
following  §300.122  quoting  the  House 
Committee  Report  explaining  the 
statutory  change. 

The  Secretary  also  proposes  to  amend 
§300.122  to  make  clear  that  the  right  to 
FAPE  does  not  apply  to  children  with 
disabilities  who  have  graduated  from 
high  school  with  a  regular  high  school 
diploma.  This  reflects  the  Secretary's 
understanding  that  the  right  to  FAPE  is 
ended  either  by  a  student  successfully 
finishing  a  regular  secondary  education 
program  or  reaching  an  age  between  18 
and  21  at  which,  under  State  law,  the 
right  to  FAPE  has  ended.  In  addition, 
the  changes  made  by  the  IDEA 
Amendments  of  1997,  particularly  as 
they  relate  to  the  content  of  children's 
lEPs  in  section  614(d)  of  the  Act, 
reinforce  the  Secretary's  belief  that 
FAPE  is  closely  related  to  enabling 
children  with  disabilities  to  progress  in 
the  same  general  ciirriculum  that  is 
provided  nondisabled  children.  The 
Secretary  also  believes  that  it  is 
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important  to  clarify  that  the  right  to 
FAPE  is  not  ended  if  a  student  with 
disabilities  is  awarded  some  other 
certificate  of  completion  or  attendance 
instead  of  a  regular  high  school 
diploma.  This  change  should  not  be 
interpreted  as  prohibiting  the  use  of  Part 
B  fimds  to  provide  services  to  a  student 
with  disabilities  who  has  already 
achieved  a  regular  high  school  diploma, 
but  who  stUl  is  in  the  State's  mandated 
age  range  if  an  LEA  or  SEA  wishes  to 
do  so. 

Note  1  following  proposed  §  300.122 
would  explain  that  graduation  is  a 
change  of  placement  under  Part  B  and, 
as  such,  would  reqidre  prior  written 
notice  to  the  parents,  and  student  if 
appropriate.  The  note  would  also 
explain  that  under  §  300.534(c)  a 
raevaluation  is  required  befne 
graduation.  The  note  would  further 
explain  that  other  documents,  such  as 
cwtificates  of  attendance  or  othw 
certificates  granted  instead  of  a  regular 
high  school  diploma,  would  not  end  a 
student's  entitlement  to  FAPE. 

Proposed  §§  300.123-300.124  Include, 
with  only  minor  changes  reflecting  the 
new  State  eligibility  scheme  of  the 
statute,  the  cunent  regulatory 
provisions  concerning  State  policies  and 
procedures  relating  to  the  hm 
educational  opportunity  goal  and  the 
full  educational  opportunity  timetable. 
Current  regulatory  provisions 
concerning  the  full  educational  ' 

opportunity  goal  regarding  fiKilities, 
personnel,  and  services,  and  priorities 
would  be  eliminated  as  these  provisions 
were  removed  from  the  statute  by  the 
lEKA  Amendments  Act  of  1997.  Section 
612(a)(2)  of  the  Act  requires  each  State 
to  have  established  a  Ml  educational 
opjMxtxmity  Boal  and  timetable. 

Proposed  §300.125  incorporates  the 
currant  regulatory  provision,  revised  as 
discussed,  concerning  child  find 
obligatioiu  (identification,  location,  and 
evaltiation  of  children  with  disabilities) 
with  the  new  statutory  provision  that 
this  obligation  includes  children  with 
disabilities  attending  private  schools,  in 
accordance  with  section  612(a)(3)(A)  of 
the  Act.  The  requirement  in  the  current 
regulation  to  provide  yearly  information 
about  child  find  activities  would  be 
eliminated  in  light  of  the  fact  that 
periodic  State  plans  are  no  longer 
required  by  statute.  The  provisions 
requiring  data  on  and  the  method  for 
determining  which  children  are  not 
receiving  special  education  and  related 
services  also  would  be  removed  from 
the  regulation,  reflecting  statutory 
changes.  A  new  §  300.125(c)  would  be 
added  that  includes  the  construction 
clause  of  section  612(a)(3)(B).  That 
clause  clarifies  that  nothing  in  the  Act 


reqiiires  that  children  be  classified  by 
their  disability  so  long  as  each  child 
who  has  a  disability  and.  by  reason 
thereof,  needs  special  educetion  end 
related  services,  is  regarded  as  a  child 
with  a  disability  under  Part  B  of  the  Act 
The  notes  following  the  current 
regulatory  provision  regarding  child 
find  would  be  retained,  but  shortened 
and  updated  as  appropriate.  Two 
additional  notes  would  be  added  to 
reflect  longstanding  policy  positions  of 
the  Department  A  new  Note  2  would 
recognize  that  the  services  and 
-placement  needed  by  eech  child  widi  a 
disability  must  be  based  on  the  child's 
unique  needs  and  may  not  be 
detwnnined  or  limited  besed  on  the 
child's  disability  category. 

Note  3,  which  is  largely  retained  from 
the  ctirrent  regulations,  explains  the 
important  relationship  between  child 
find  activities  undw  ttiis  part  and  child 
find  activities  under  Part  303  for 
children  with  disabilities  from  birth 
through  age  2.  The  Secretary  believes 
that  (toveloping  e£bctive  child  find 
activities  fnr  this  age  population  will 
provide  significant  benefits  not  just  for 
very  young  children  with  disabilities 
but  also  for  schools  and  other  public 
agencies  that  may  find  their 
responsibilities  easio-  because  of  eariy 
attention  to  these  childran's  needs. 

A  Note  4  following  this  section  would 
reflect  that  each  State's  child  find 
obligation  under  the  statute  includes 
highly  mobile  children,  such  as  migrant 
and  homeless  diildren. 

Proposed  §  300.126  incorporates  the 
evaluation  procedures  from  sections 
612(a)(7)  and  612(a)(6)(B).  by  citMa- 
raferencing  the  provisions  of  proposed 
§§  300.530-300.536,  which  include  all 
of  the  statutory  evaluation  provisions  of 
sections  612(a)(6)(B)  and  614(a)-(c)  and 
related  evaluation  procedures  from 
cturent  regulations.  This  provision 
would  raplace  the  current  r^ulatory 
section  on  State  procedures  on 
protection  in  evaluation  procedures. 
Proposed  §  300.127  indudes,.with 
only  minor  changes  reflecting  the  new 
statutory  State  eligibility  scheme,  the 
provisions  of  the  current  r^ulation 
concerning  State  policies  and 
procedures  on  the  confidentiality  of 
personally  identifiable  informatioiL 
This  provision  reflecU  section  612(a)(8) 
of  the  Act  The  note  following  this 
section  would  be  updated  to  reflect 
current  information  about  the 
regulations  implementing  the  Family 
Educational  Rights  and  Privacy  Act 

Proposed  §  300.128  is  the  same  as  the 
current  regulatory  provision  concerning 
individualized  education  programs 
(lEPs),  except  as  revised  to  reflect  die 
new  statutory  State  eligibility  scheme 


and  the  requirmnents  of  section 
612(aK4)oftheAct. 

Proposed  §  300.129  incorporates  the 
current  r^ulatory  provision  concerning 
procedural  safaguards,  as  revised  as 
discussed,  and  die  statutory  provision, 
in  section  6l2(aM6XA).  Out  children 
and  their  parents  are  afforded  the 
procedural  safeguards  required  by 
section  615. 

Proposed  §  300.130  would  remove 
from  die  existing  regulatory  provision 
regarding  least  restrictive  environment 
(LRE)  the  data  collection  requirements, 
and  make  other  conforming  revisioos,  as 
discussed,  in  light  of  the  new  State 
eligibility  structure  of  the  Act, 
consistent  with  section  612(a)(5KA). 
(Data  on  LRE  would  still  be  collected 
under  section  618(aHlXA)  (iii)  and  (iv) 
ofthe  Act)  Additionally,  the  following  ' 
new  statutory  requirements  regarding  a 
State's  funding  formula  are  added  as 
proposed  §  300.130(b):  (1)  If  a  State  uses 
a  funding  mechanism  to  distribute  State 
funds  on  the  basis  ofthe  type  of  setting 
in  which  a  child  is  served,  the  fimding 
mechanism  may  not  result  in 
placements  that  violate  the  LRE 
requirements;  and  (2)  if  the  State  does 
not  have  policies  and  procedures  to 
ensure  compliance  with  this  new 
requirement,  the  State  must  provide  the 
Secretary  an  assurance  that  the  State 
will  revise  the  funding  mechanism  as 
soon  as  feasible  to  ensure  that  the 
mechanism  does  not  residt  in 
placementa  that  violate  LRE.  A  note 
tvould  also  be  added  to  this  provision 
quoting  language  from  the  House  . 
Committee  Report  recognizing  that  thif 
statutory  addition  does  not  eliminate 
the  need  for  a  continuum  of  alternative 
placements  that  is  designed  to  meet  the 
unique  needs  of  each  child  with  a 
disability. 

Proposed  §  300.132  adds  to  the 
existing  regulatory  provision  concerning 
the  transition  of  individuals  from  Part  H 
(to  be  renamed  part  C  on  July  1, 1998) 
to  Part  B  the  new  statutory  language 
(from  section  612(a)(9))  concerning 
"effective"  transitions,  and  the 
provision  that  LEAs  will  putidpato  in 
transition  planning  confnences 
arranged  fay  the  designated  lead  agency 
under  Part  H  (to  be  renamed  Part  C). 

Proposed  §  300.133  updates  the 
existing  regulatory  provision  concerning 
children  in  private  schools  to  reflect  the 
new  statutory  structure,  and  the  changes 
made  in  subpart  D  of  this  proposed 
regulation,  consistent  with  section 
612(a)(10)  ofthe  Act 

Proposed  §  300.135  reflecte  the  new 
statutory  requirements  concerning  a 
comprehensive  system  of  personnel 
development  (CSPD).  Section  612(aMl4) 
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provides  that  a  State's  CSPD  must  meet 
dM  requirements  for  a  Stats 
improvement  plan  relating  to  personnel 
development.  A  note  following  this 
section  would  quote  the  House 
Committee  Report  to  the  effect  that  the 
State's  CSFD  must  include  procedures 
for  acquiring  and  disseminating 
■ignificant  knowledge  and  for  adopting 
appropriate  promising  practices, 
materiids.  and  technology.  The  note 
would  also  explain  that  a  State  could 
use  the  infoimation  provided  to  aiset 
the  State  eligibility  requirement  undar 
Part  B  of  the  Act  as  a  part  of  a  State 
improvement  program  plan  under  Psrt 
D  of  the  Act 

Proposed  §  J00.136  reflects  dm 
»yi«Hng  regulatory  provision  on 
psnoDBsl  standards,  revised  as 
discdssed.  and  the  requirements  of 
section  612(aHl5)  of  the  Act  A  new 
peiagraph  (f)  adds  the  new  statutocy 
provision  from  section  612(aKl5XBXiii) 
that  allows  paraprofiBssioasls  and 
assistants  who  are  appropriatsly  trained 
and  supervised,  undw  State  law. 
regulations  or  policy  to  be  used  to  assist 
in  the  provision  of  services  under  Part 
B  of  the  Act  Also  added  is  the  new 
provision,  from  section  612(a)(15MC), 
that  a  State  ouy  adopt  a  policy  that 
includes  a  requirement  that  LEAs  iii  the 
State  make  an  ongoing  good-£aith  effort 
to  recruit  and  hire  appropriately  and 
adeqiiately  trained  personnel  to  provide 
special  education  and  related  services, 
including,  in  a  geographic  area  where 
there  is  a  shortage  of  those  persoimel, 
the  most  qualified  individuals  available 
who  are  making  satisfactory  process 
toward  completing  applicable  course 
work  necessary  to  meeting  State 
standards  within  three  years.  This 
provision  would  be  incorporated  in 
§  3C».  136(g).  A  note  following  this 
section  would  be  added  explaining  XhM 
a  State  may  exercise  the  option  in 
paragraph  (g)  even  though  the  State  has 
reached  its  established  date  for 
retraining  or  hiring  of  personnel  to  meet 
appropriate  professional  requirements 
under  paragraph  (c)  of  this  section  so  as 
to  avoid  any  unwarranted  confusion  on 
this  issue.  Another  note  would  be  added 
to  clarify  that  if  a  State  has  only  one 
entry  level  degree  requirement  for  a 
specific  profession  or  discipline,  it  is 
not  precluded  by  §  300.1360>Xl)  from 
modifying  that  standard  if  necessary  to 
ensxire  the  provision  of  FAPE  to  all 
children  with  disabilities  in  the  State. 

Proposed  §  300.137  would  add  to  the 
regulation  the  new  statutory  provision 
of  section  612(aXl6)  concerning 
performance  goals  and  indicators. 
Msically,  this  provision  requires  that 
States  have  goals  for  the  performance  of 
children  with  disahilities.  and 


indicators  of  progress  that  at  a  minimum 
address  the  performance  of  children 
with  disabilities  on  assessments,  drop- 
out rates,  and  graduation  rataa.  The 
provision  also  requires  reporting  every 
two  years  to  the  Secretary  and  the 
public  on  the  progress  of  the  State,  and 
revisions  to  a  State's  improvement  plan 
under  Part  D  of  the  Act  as  needed  to 
improve  performance,  if  the  State 
receives  a  grant  under  that  auUiority. 
The  current  regulatory  provision 
concerning  procedures  for  evaluation  of 
the  efiiectivenaas  of  programs  would  be 
rsmoved.  reflecting  a  statutory  change. 

Proposed  §  300.138  would  add  die 
new  requirement  of  section     . 
612(aHl7MA)  concerning  inclusion  of 
children  with  disabilities  in  general 
State  and  district-wide  assessments, 
iiyliniing  oonducting  alternative 
asseasnents  not  later  than  July  1.  2000 
for  children  who  cannot  participate  in 
State  and  district-wide  assessment 
programs.  A  note  following  this  aecticm 
woudd  explain  that  only  a  small  number 
of  childnm  with  disabilities  should 
need  alternative  assessments.  The 
provision  of  section  612(aXl7KB) 
concerning  reports  related  to  these 
assessments  are  contained  in  proposed 
§300.139. 

The  Secretary  proposes  to  interpret 
the  statutory  requirements  to  make  clear 
that  whenever  the  SEA  reports  to  the 
public  oa  student  performance  on  wide- 
scale  aaseMments,  the  reports  must 
include  aggregated  results  of  all 
children,  including  children  with 
disabilities,  as  well  as  disaggregated 
data  on  the  performance  of  children 
with  disabilities.  The  Secretary  believes 
that  the  IDEA  Amendments  of  1997 
were  designed  to  foster  consideration  of 
childran  with  dis^lities  as  a  part  of  the 
student  population  as  a  whole.  It  would 
not  be  in  keeping  with  that  ibcus  if,  in 
reporting  assessment  data,  results  for 
cltildren  with  disabilities  were  not 
included  in  reports  on  the  student 
population  as  a  whole.  A  note  following 
this  section  would  explain  that  Stales 
would  not  be  precluded  from  also 
reporting  data  in  a  way  that  would,  for 
example,  allow  them  to  continue  trend 
analysis  of  student  performance,  if 
children  with  disabilities  bad  not  been 
included  in  those  analyses  in  the  past. 
■'  Proposed  §  300.141  mcorporates  the 
current  regulatory  provision,  revised  as 
discussed,  concerning  SEA 
responsibility  for  all  educstional , 
programs,  consistent  with  the 
requirement  in  section  612(aXlll  of  the 
Act. 

ftoposed  §  300. 142  would  replace  dw 
current  regulatory  provisicm  concerning 
interagency  agreements  with  the 
requirements  of  section  612(aXl2) 


regarding  methods  of  ensuring  services. 
This  provision  requires  that  the  Chief 
Executive  Officer  or  designee  in  each 
State  ensure  that  an  interagency 
agreement  or  some  other  mechanism  for 
interagency  coordination  is  in  effect 
between  noneducational  agencies  that 
are  obligated  under  other  law  to  provide 
or  pay  for  services  that  are  considered 
special  educatii  m  or  related  services 
under  Part  B  of  the  Act  and  the  SEA  to 
ensure  that  those  services  are  provided. 
In  addition  to  the  statutory 
requirements,  a  paragraph  (e)  would 
reflect  the  Department's  interpretation 
that  it  would  violate  the  statutory 
obligation  to  provide  free  services  if  a 
public  agency  required  a  parent  to  use 
private  insurance  proceeds  to  pay  for 
services  required  under  the  Act.  The 
Department  has  long  taken  the  poaitioo 
that  Part  B  of  the  Act  and  section  504 
of  the  Rehabilitation  Act  prohibit  a 
public  agency  from  requiring  {>arents  to 
use  insiuance  proceeds  to  pay  for  the 
services  that  must  be  provided  to  an 
eligible  child  under  the  FAPE 
requirements  of  those  statutes,  if  they 
would  incur  a  financial  cost  to  secure 
those  services.  (See  Notice  of 
Interpretation  published  on  December 
30. 1980  (45  FR  66390)).  This  paragraph 
also  would  include  a  definition  of  the 
term  "financial  cost."  so  that  both 
parents  and  school  districts  will  have  a 
common  understanding  of  the  term. 
This  definition  reflects  the  Department's 
longstanding  interpretation  of  the 
statutory  obligation  to  provide  services 
at  no  cost  as  applied  to  parents'  private 
insurance.  A  note  following  this  sectioo 
would  explain  kow  this  paragraph 
^plies  if  a  family  is  covered  by  both 
private  insurance  and  Medicaid. 

The  Secretary  believes  that  the  same 
basic  principle,  that  services  be 
available  at  no  cost  to  paroits,  would  be 
equally  applicable  to  parents  whose 
children  are  eligible  for  public 
insurance,  but  that  there  is  no  cumnt  ' 
need  to  regulate  on  the  public  insurance 
issue  because  there  is  no  risk  of 
finanrial  loas  to  parents  under  current 
public  insurance  prot^mms  such  as 
Medicaid.  The  Secretary  invites 
comment  on  whether  a  policy  on  public 
insurance  similar  to  the  proposed 
section  regsrding  private  insurance 
should  be  added  to  the  final  regulation. 

The  Secretary  also  proposes  to  add  a 
new  paragraph  (f)  to  specify  that 
proceeds  from  public  or  private 
insurance  may  not  be  treated  as  program 
income  for  purposes  of  34  CFR  80.25. 
That  section  imposes  limitations  on 
how  program  income  can  be  treated  by 
grantees  that  would  lead  to  States         ' 
returning  reimburaoments  from  public 
and  private  insurance  to  the  Federal 


Federal  Register  /  Vol.  62,  No.  204  /  Wednesday.  (Jctobtt  22.  1997  /  Proposed  Rules         55037 


government  or  requiring  that  the  funds 
be  used  under  this  part,  which  could 
discourage  States  and  school  districts 
from  using  all  the  resources  available  in 
paying  for  these  services.  Given  the 
current  small  percentage  that  Federal 
funds  under  this  part  are  to  total 
funding  for  services  under  this  part,  and 
the  fact  that  children  with  disabilities 
are  guaranteed  services  under  this  part, 
the  Secretary  believes  that  States  and 
school  districts  should  be  given  some 
flexibility  in  how  they  use  and  account 
for  funds  received  as  reimbursements 
from  other  sources.  A  note  would  be 
added  after  this  section  explaining  the 
consequences,  under  the  Maintenance 
of  Effort  (MOE)  requirements,  of  various 
State  and  local  choices  in  accoimting  for 
these  funds. 

Two  other  notes  would  also  be  added 
following  proposed  §  300.142.  One 
would  quote  the  House  Committee 
Report  relating  to  the  methods  of 
insuring  services  provision.  The  other 
would  explain  that  if  a  public  agency 
cannot  get  parent  consent  to  use  public 
or  private  insurance  for  a  service,  the 
agency  may  use  funds  under  Part  B  of 
the  Act  for  that  service.  In  addition,  the 
note  would  explain  that  to  avoid 
financial  cost  to  parents  who  otherwise 
would  consent  to  the  use  of  private 
insurance,  the  public  agency  may  use 
funds  under  this  part  to  pay  the  cdsts  of 
accessing  the  insurance,  such  as 
deductible  or  co-pay  amounts. 

PropcMed  §  300.143  incorporates,  with 
revisions  as  described,  the  existing 
regulatory  provision  concerning  State 
procedures  for  informing  each  public 
agency  of  its  responsibility  for  ensuring 
effective  implementation  of  procedural 
safeguards  for  the  children  with 
disabilities  served  by  that  public 
agency. 

Proposed  §  300.144  would  retain, 
with  revisions  as  described,  the  existing 
regulatory  provisions  concerning  State 
procedures  that  the  SEA  does  not  make 
a  final  determination  regarding  an  LEA's 
eligibility  for  assistance  under  Part  B 
without  first  giving  reasonable  notice 
and  an  opportunity  for  a  hearing 
(consistent  with  section  612(a)(13)).  The 
Secretary  also  proposes  to  retain  as 
proposed  §  300.145  the  existing 
regulatory  provision  regarding  recovery 
of  funds  for  misclassified  children.  The 
statutory  provision  regarding  recovery 
of  funds  for  misclassified  children  was 
removed  by  the  IDEA  Amendments  of 
1997.  In  light  of  the  fact  that  funds 
imder  section  61 1  of  the  Act  will 
continue  to  be  distributed  based  on  a 
child  count  until  some  time  in  the 
fiiture,  however,  the  Secretary  believes 
that  prudent  administration  of  Federal 
funds  dictates  that  States  continue  to 


recover  funds  allocated  among  districts 
on  the  basis  of  incorrect  child  counts. 
The  Secretary  does  not  believe  that.this 
requirement  will  impose  additional 
burden  on  States  as  all  States  already 
have  these  procedures.  When  the 
funding  formula  changes  to  the 
permanent  formula  under  pro{>osed 
§  300.706,  this  provision  will  be 
removed. 

Proposed  §  300.146  would  add  the 
new  requirement  of  section  612(a)(22) 
regarding  SEA  examination  of  data  to 
determine  if  significant  discrepancies 
are  occunring  in  the  rate  of  long-term 
suspensions  and  expulsions  of  children 
with  disabilities  among  State  agencies 
and  LEAs  in  the  State  and  as  compared 
to  the  rates  for  nondisabled  children.  As 
provided  in  the  statute,  if  discrepancies 
are  occurring,  the  SEA  reviews  and,  if 
appropriate,  revises  its  policies, 
procedures,  and  practices  relating  to  the 
development  and  implementation  of 
lEPs,  the  use  of  behavioral 
interventions,  and  procedural 
safeguards. 

Proposed  §  300.147  adds  the  new 
statutory  requirements  of  section  612(b) 
concerning  information  that  is  required 
if  an  SEA  is  providing  direct  services. 
The  Secretary  interprets  the  statutory 
provision  regarding  requirements  that 
must  be  met  by  an  SEA  as  not  including 
requirements  relating  to  certain  use  of 
funds  provisions,  reflecting  the  different 
rules  for  SEA  and  LEA  use  of  Part  B 
funds.  This  regulation  would  replace 
the  current  regulatory  provision  on  SEA 
provision  of  direct  services. 

Proposed  §  300.148  adds  the  new 
statutory  requirement  of  section 
612(aK20)  concerning  public 
participation  in  the  adoption  of  any 
policies  and  procedures  needed  to 
comply  with  Part  B  of  the  Act  The 
proposed  regulation  would  apply  the 
procedures  for  public  participation 
regarding  State  plans  in  the  current 
regulatifHis,  with  appropriate  revisions 
as  described,  to  the  adoption  of  State 
policies  and  procedures  in  the  future. 
Those  procedures  are  in  this  NPRM  in 
proposed  §§  300.280-300.284.  The 
Secretary  believes  that  these  procedures 
are  necessary  to  ensure  that  there  is  an 
adequate  opportunity  for  public 
participation  in  the  development  of 
State  policies  and  procedures  related  to 
the  provision  of  special  education  and 
related  services  to  children  with 
disabilities.  In  addition,  the  Secretary 
does  not  see  any  indication  in  the  IDEA 
Amendments  of  1997  of  an  intention  by 
Congress  to  lessen  requirements 
concerning  public  participation  in  the 
development  of  State  policies  and 
procedures^  The  existing  regulatory 
provision  concerning  consultation 


would  be  deleted,  reflecting  a  statutory 
change.  The  existing  regulatory 
provision  concerning  other  Federal 
programs  also  would  be  deleted,  in 
accordance  with  statutory  changes. 

Proposed  §  300.150  incorporates  the 
statutory  requirement  of  section 
612(a)(21)(A)  that  the  State  establish 
and  maintain  an  advisory  panel  to 
provide  guidance  with  respect  to  special 
education  and  related  services  for 
children  with  disabilities  in  the  State. 

Proposed  §  300.152  incorporates  the 
existing  regulatory  provision,  and  a  note 
concerning  commingling  of  Part  B  funds 
with  State  funds,  with  appropriate 
revisions,  reflecting  the  requirements  of 
section  612(a)(18)(B). 

Proposed  §  300.153  TnaintaiTis  the 
existing  regulatory  provision,  regarding 
State-level  nonsupplanting. 
appropriately  revisiad,  consistent  with 
section  612(aKl8MC).  The  note  in  the 
existing  regulatory  provision  on 
nonsupplanting  would  be  removed  as  it 
would  be  confusing  in  light  of  the  new 
statutory  State-level  maintenance  of 
effort  requirement  addressed  in 
proposed  §300.154. 

Proposed  §  300.154  reflects  the  new 
statutory  requirement  of  section 
612(a)(19)  which  prohibits  the  State 
from  reducing  the  amotmt  of  State 
financial  support  for  special  education 
and  related  services  below  the  level  of 
that  support  for  the  preceding  fiscal 
year.  If  the  State  does  reduce  State 
support,  the  Secretary  is  directed  to 
reduce  funds  to  the  State  in  the 
subsequent  year  by  an  amount  equal  to 
the  amount  by  which  the  State  failed  to 
meet  the  requirement.  The  statute  also 
provides  that  waivers  are  possible  under 
certain  described  circiunstances,  and,  if 
granted,  in  the  year  following  the  waiver 
the  State  must  meet  the  level  of  support 
it  had  provided  in  the  year  before  the 
waiver. 

Proposed  §§  300.155  and  300.156 
would  simplify,  in  light  of  statutory 
changes,  the  provision  in  ctinent 
regulations  regarding  policies  and 
procediues  for  use  of  Part  B  funds,  and 
annual  descriptions  of  the  use  of  Part  B 
funds.  Proposed  §  30.156(b)  would 
incorporate  the  longstanding 
Department  practice  of  permitting  a 
State  to  sulKDit  a  letter  instead  of  filing 
a  new  report  when  the  State's  use  of 
funds  that  are  retained  by  the  State  has 
not  changed  from  the  prior  report 
submitted. 

LEA  and  State  Agency  Eligibility — 
General 

.Similar  to  the  State  eligibility  scheme 
as  described,  under  section  613(a)  LEAs 
and  State  agencies  now  also  must 
demonstrate  eligibility.  Section  613(b) 


179-005  97  -  JO 


55038         Federal  Register  /  Vol.  62.  No.  204  /  WedBesday,  October  22.  1997  /  Proposed  Rules 


specifies  that  if  an  LEA  or  State  agency 
has  policies  and  procedures  on  file  with 
the  State  that  meet  a  requirement  of  the 
new  Act.  the  SEA  shall  considw  the 
LEA  or  State  agency  to  have  met  that 
requirement.  Policies  and  procedures 
remain  in  effect  until  modified  as  the 
LEA  or  State  agency  decides  necessary, 
or  imtil  required  by  the  SEA  because  of 
changes  to  the  Act  or  its  implementing 
regulations,  a  new  interpretation  of  the 
Act  by  Federal  or  State  courts,  or  an 
official  finding  of  noncompliance  with 
Federal  or  State  law  or  regulations.  A 
provision  would  be  addnd  to  clarify  that 
the  same  rules  apply  to  modifications  to 
LEA  or  State  agency  policies  and 
procedures  as  apply  to  the  original  ones 
consistent  with  the  statutory  provision 
regarding  State  eligibility.  These 
provisions  are  in  proposed  §§  300.180 — 
300.182. 

The  excess  costs  provisions  in  the 
current  regulations  would  be  condensed 
and  streamlined  in  these  proposed 
regulations  in  §§  300.184-300.185. 

Proposed  §§  300.190  and  300.192 
reflect  the  new  statutory  requirements  of 
section  613(e)  concerning  )oint 
establishment  of  eligibility  and 
requirements  for  education  service 
agencies  (formerly  intramediate 
educational  units).  These  provisions 
eliminate  the  $7,500  minimum  grant 
requirement  of  prior  law  and  add  an 
explicit  prohibition  on  an  SEA  &om 
requiring  a  charter  school  that  is  an  LEA 
to  joindy  establish  eligibility  unless  the 
SEA  is  explicitly  permitted  to  do  so 
under  State  law. 

Proposed  §  300.194  reflects  the  new 
statutory  provision  in  section  613(i) 
concerning  State  agency  eligibility.  The 
Secretary  proposes,  in  these  regulations, 
to  require  that  these  agencies  meet  all 
the  conditions  of  Subpart  B  of  these 
proposed  regulations  that  apply  to 
LEAs.  in  keeping  with  the  authorization 
in  section  613(iK2). 

Proposed  §  300.196  reflects  the 
statutory  provision  of  section  613(c)  that 
if  the  SEA  detennines  that  an  LEA  or 
State  agency  is  not  eligible,  the  SEA 
^notifies  the  LEA  or  State  agency  of  that 
detatmination.  and  provides  the  LEA  or 
State  agency  with  reasonable  notice  and 
an  opportunity  for  a  hearing. 

Propoced  §  300.197  adds  tl}^  sUtutmy 
requirements  concerning  SEA  actions  if 
an  LEA  is  failing  to  comply  with  the 
requirements  of  Put  B. 

LEA  Eligibility— Specific  Conditions 

In  accordance  with  the  statutory 
chengHS  in  section  613(a),  proposed 
$  300.220  simplifies  the  basic  eligibility 
conditions  for  LEAs.  This  provision 
would  replace  most  of  the  current 
regulations  concerning  the  content  of 


LEA  applications.  Under  these  proposed 
regulations  LEAs  must  have  in  effect 
policies,  procedures,  and  programs  that 
are  consistent  with  State  policies  and 
procediues  required  to  demonstrate 
State  eligibility. 

With  regard  to  implementation  of  the 
State's  comprehensive  system  of 
persoimel  development,  proposed 
§  300.221  reflects  the  requirement  in 
section  613(a)(3)  that  the  LEA 
demonstrate  that  all  personnel 
necessary  to  carry  out  this  part  are 
appropriately  and  adequately  prepared, 
consistent  with  State  requirements,  and 
that  to  the  extent  the  LEA  detennines 
appropriate,  it  contributes  to  and  uses 
the  CSPD  established  by  the  State. 

Proposed  §  300.230  reflects  the 
statutory  provision  of  section 
613Ca)(2MA)  that  fimds  under  Part  B  of 
the  Act  must  be  used  in  accord  with  the 
requirements  of  Part  B,  may  only  be 
used  for  the  excess  costs  of  providing 
special  education  and  related  services  to 
children  with  disabilides,  and  must 
supplement  and  not  supplant  other 
State,  local  and  Federal  funds. 

Proposed  §  300.231  reflects  the  new 
statutory  provisionthat  LEAs  not  reduce 
the  level  of  expenditure  of  LEA  funds. 

Proposed  §300.232  incorporates  new 
statutory  exceptions  to  the  local 
maintenance  of  effort  (MOE) 
requirement.  With  regard  to  the 
exception  relating  to  the  voluntary 
departure  or  departure  for  just  cause  of 
special  education  personnel,  the 
Secretary  in  these  proposed  regulations 
proposes  to  clarify  that  the  exception 
only  applies  if  personnel  departing  are 
replaced  by  qualified,  lower-salaried 
personnel.  This  limitation  would  not 
permit  a  public  ageocy  to  meet  the  MOE 
requirement  by  removing  personnel  and 
failing  to  replace  them.  The  Secretary 
does  not  believe  that  the  statutory 
provision  was  intended  to  permit  a 
reduction  in  expenditures  through 
attrition  unless  one  of  the  other 
exceptions  also  applied.  Other  statutory 
exceptions  added  include  exceptions 
covering  a  decrease  in  enrollment  of 
children  with  disabilities;  the 
termination  of  an  obligaticm  of  the 
agency  to  pay  for  an  exceptionally 
cosdy  program,  as  determined  by  the 
SEA,  because  the  child  has  left  the 
agency,  has  reached  the  age  at  which  the 
agency  no  longer  has  an  obligation,  or 
the  child  no  longer  needs  special 
education;  and  the  termination  of  cosUy 
expenditures  for  long-term  purchases.  A 
note  following  this  section  would  quote 
from  the  House  Committee  Report  on 
the  issue  of  exceptions  to  maintenance 
of  eCfort  for  voluntary  departiue  of 
special  education  personneL  which 


provides  the  basis  for  the  clarification  of 
this  exception. 

Proposed  §  300.233  reflects  the  new 
statntory  provision  in  section 
613(a)(2)(C)  that  in  years  when  the 
Federal  appropriation'under  section  611 
is  more  than  34,100,000,000  an  LEA 
may  treat  as  local  funds  up  to  20  percent 
of  the  amount  of  funds  it  receives  under 
Part  B  that  exceed  the  amount  it 
received  under  Part  B  in  the  prior  year. 
Under  certain  circtunstances,  an  SEA 
may  be  authorized  under  State  law  to 
prevent  an  LEA  fit>m  exercising  this 
authority. 

Proposed  §  300.234  incorporates  a 
new  statutory  provision  concerning  use 
of  Part  B  funds  in  schoolwide  project 
schools  imder  section  1114  of  the 
Elementary  and  Secondary  Education 
Act  of  1965.  The  amount  of  Part  B  fimds 
that  may  be  used  in  a  schoolwide 
project  is  limited,  by  statute,  to  the 
amount  arrived  at  by  multiplying  the 
per  child  amount  the  LEA  receives 
tmder  Part  B  by  the  number  of  children 
with  disabilities  participating  in  the 
schoolwide  project  school.  The 
Secretary  interprets  the  statutory 
provision  regarding  use  of  funds  to 
require  that  these  funds  may  be  used 
without  regard  to  the  excess  costs 
requirement,  and  that  in  calculating 
supplement,  not  supplant  and 
maintenance  of  effort  under  Part  B, 
these  funds  be  considered  as  Federal 
Part  B  funds.  An  explicit  statement  that 
except  as  to  the  flexibility  granted 
concerning  how  the  Part  B  funds  are 
used,  all  other  requirements  of  Part  B 
must  be  met  by  an  LEA  using  Part  B 
funds  in  a  schoolwide  project  school 
would  also  be  added.  This  reflects  the 
Secretary's  interpretation  that  this 
provision  cannot  be  used  as  a  basis  for 
not  providing  services  to  children  with 
disabilities  in  accordance  with  the  other 
requirements  of  the  Act.  A  note 
following  this  section  would  caution 
that  children  in  schoolwide  project 
schools  must  still  receive  services  in 
accordance  with  a  properly  developed 
lEP  and  must  still  be  afforded  all  of  the 
rights  and  services  guaranteed  to 
children  with  disabilities  under  the  Act 

Proposed  §  300.235  incorporates  the 
provisions  of  section  613(a)(4)  regarding 
permissive  use  of  Part  B  funds  for 
special  education  and  related  services 
and  supplementary  aids  and  services 
provided  to  a  child  with  disabilities  that 
also  benefit  other  children  and  to 
develop  and  implement  a  coordinated 
services  system.  The  provision  -would 
make  clear  that  an  LEA  will  not  be 
found  to  violate  the  commingling, 
excess  costs,  supplement  not  supplant, 
or  maintenance  of  effort  requirements 
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based  on  its  use  of  funds  in  accordance 
with  this  provision. 

Proposed  §§  300.240-300.250  reflect 

the  new  statutory  provisions  of  seiction 
613(a)  (5),  (6)  and  (7),  (f)  and  (g)  related 
to  treatment  of  charter  schools  and  their 
students,  information  for  the  SEA  to 
carry  out  its  duties  under  Part  B,  public 
availabilify  of  documents  related  to  LEA 
eligibility,  coordinated^services  systems, 
and  school-based  improvement  plans.  A 
note  following  proposed  §  300.241 
would  explain  that  the  provisions  of  the 
Part  3(X)  regulations  that  apply  to  public 
schools  also  apply  to  children  in  public 
charter  schools  and  that  children  with 
disabilities  in  charter  schools  retain  all 
their  rights  under  these  regulations. 

Secretary  of  the  Intmior — Eligibili^  ,  ^  j.. 

Proposed  §§  300.260—300.267  t*, ' 

incorporate  the  revised  statutory    . 
provisions  concerning  the  payment  to 
the  Secretary  of  the  Interior  into  the 
existing  regulations  on  this  topic.  In 
proposed  §  300.260  references  to  State 
eligibility  requirements  would  be 
updated  to  reflect  the  new  State 
eligibilify  requirements  of  the  Act.  In 
proposed  §  300.262  the  amount  the 
Secretary  of  the  Interior  may  use  of  the 
payment  for  administrative  costs  would 
be  changed  to  5  percent  of  its  payment 
or  $500,000  whichever  is  greater, 
reflecting  the  increase  in  the  minimum 
for  State  administration  in  section  611. 
Provisions  in  the  statute  regarding  a 
plan  for  coordination  of  services  for  all 
Indian  children  residing  on  reservations 
covered  by  Part  B  (section  611(i)(4)). 
definitions  of  the  terms  "Indian"  and 
"Indian  tiibe"  (section  602  (9)  and  (10)), 
and  provisions  regarding  the 
establishment  of  an  advisory  board  and 
reports  by  that  board  (sections  611(i)  (5) 
and  (6)(A))  would  also  be  added. 

Public  Participation 

Proposed  §§  300.280-300.284 
incorporate  the  existing  regulatory 
provisions  concerning  public 
participation,  revised  to  reflect  the 
statutory  changes  from  State  plans  to 
State  eligibility  demonstrations.  The 
Secretary  believes  that  these  provisions 
remain  necessary  to  ensure  adequate 
public  participation  in  the  development 
of  State  policies  and  procedures 
regarding  the  provision  of  special 
education  and  related  services  to 
children  with  disabilities  under  Part  B 
of  the  Act,  tmd  sees  nothing  in  die 
changes  in  the  IDEA  Amendments  of 
1997  that  indicates  a  Congressional 
intent  to  reduce  these  requirements. 


Subpart  C — Services 

Free  Appropriate  Public  Education 

Proposed  §  300.300  is  essentially  the 
same  as  in  the  current  regulation,  with 
minor  changes  to  update  and 
accommodate  new  statutory  provisions. 
Proposed  §§  300.301-300.308  also  are 
restatements  of  the  current  regulatory 
provisions  at  these  sections. 

Reflecting  the  Secretary's  long 
standing  interpretation  of  the  obligation 
to  make  FAPE  available  based  on 
individual  needs,  a  new  §  300.309 
would  be  added  to  address  extended 
school  year  services.  This  provision 
would  require  that  each  public  agency 
ensure  that  extended  school  year 
services  are  available  to  each  child  with 
a  disability  to  the  extent  necessary  to 
ensure  that  a  fiee  appropriate  public 
education  is  available  to  the  child,  ^ 
based  on  an  individual  determination  of 
the  child's  needs  by  the  child's  lEP 
team.  The  term  "extended  school  year 
services"  is  defined  to  be  special 
education  and  related  services  that  are 
provided  to  a  child  with  a  disability 
beyond  the  normal  school  year,  in 
accordance  with  the  child's  lEP,  at  no 
cost  to  the  child's  parents,  and  that  meet 
the  standards  of  the  SEA.  A  note 
following  this  section  would  explain    ^ 
that  agencies  may  not  limit  extended 
school  year  services  only  to  children 
with  particular  categeries  of  disability 
or  unilaterally  limit  the  duration  of 
services.  The  note  would  also  explain 
that  nothing  in  Part  B  requires  that 
every  child  with  a  disability  is  entitled 
to,  or  must  receive,  extended  school 
year  services.  A  second  note  would 
explain  that  States  may  establish 
standards  for  decisions  regarding  which 
children  should  receive  extended  school 
year  services  and  provides  examples  of  ^ 
acceptable  factors  that  may  be 
considered.  These  changes  reflect  the 
Secretary's  policy  guidance  over  the 
years  on  this  topic,  which  itself  has 
been  informed  by  a  number  of  Fedraal 
court  decisions  over  the  last  tw«ity 
years  under  Part  B  of  the  AcL  The 
Secretary  believes  that  the  changes  are 
necessary  to  ensure  that  children  with 
disabilities  who  need  extended  school 
year  services  have  appropriate  access  to 
those  services,  and  that  those  sravices 
are  a  part  of  FAPE. 

Proposed  §  3(X).311  reflects  new 
statutory  provisions  in  sections 
612(a)(lXB)  and  614(d)(6)  concerning 
students  v«nth  disabilities  who  are  in 
adidt  correctional  facilities.  Paragraph 
(a)  would  specify  that  the  obligation  to 
make  FAPE  available  to  all  children 
with  disabilities  does  not  apply  to 
studtots  aged  18  through  21  to  the 
extent  that  State  law  does  not  require 


that  special  education  and  related 
services  under  Part  B  be  provided  to 
students  with  disabilities  who,  in  the 
last  educational  placement  prior  to  their 
incarceration  in  an  adult  correctional 
facility,  were  not  actiially  identified  as 
being  a  child  with  a  disability  and  did  ' 
not  have  an  lEP  under  Part  B.  This 
language  is  taken  from  the  statute,  with 
minor  changes  for  the  sake  of  clarity. 
Paragraph  (b)  would  provide  that  certain 
requirements  of  Part  B  do  not  apply  to 
students  with  disabilities  who  are 
convicted  as  adults  under  State  law  and 
incarcerated  in  adult  prisons:  the      <  <. 
provisions  relating  to  pertidiMtion  of 
childrm  with  disabilities  in  general 
assessments,  and  the  provisions  relating 
to  transition  planning  and  transition 
services  for  students  whose  eligibility 
under  Part  B  v<rill  end.  because  of  theii 
age,  before  they  will  be  released  from, 
prison.  The  Secretary  interprets  the 
provision  concerning  transition  services 
to  require  consideration  of  the  student's 
sentence  and  eligibility  for  early  release 
because  the  required  determination 
must  happen  before  the  student  actually 
is  released  from  prison.  Reflecting 
statutory  requirements,  paragraph  (c) 
would  specify  that  the  lEP  team  of  ■ 
student  with  a  disability  who  is 
convicted  as  an  adult  under  State  law 
and  incarcerated  in  an  adult  prison  may 
modify  the  student's  lEP  or  placement  if 
the  State  has  demonstrated  a  bona  fide 
security  or  compelling  penological 
interest  that  cannot  otherwise  be 
accommodated. 

Evaluations  and  Reevaluations 

Proposed  §§300.320  and  300.321 
would  be  added  to  reflect  the  basic 
statutory  requirements  concerning 
evaluations  and  reevaluations  contained 
in  section  614  (a)  and  (b)  of  the  Act 
Evaluations  and  reevaluations  would  be 
addressed  in  greater  detail  in  the 
discussion  of  proposed  §§  300.530- 
300.536. 

Individualized  Education  Programs 

Proposed  §  300.340  would  restate  the 
current  regulatory  definitions  of  "lEP" 
and  "participating  agency." 

Proposed  §300.341  would  restate  the 
ctirrent  regulatory  provision  concerning 
the  SEA  responsibility  for  development 
and  implementation  of  lEPs,  with  one 
minor  wording  change.  Throu^out 
these  propfised  regulations,  the 
Secretary  proposes  to  use  the  term 
"religiously-affiliated"  rather  than  the 
term  "parochial"  as  the  former  is  mora 
inclusive  and  accurately  reflects  the 
type  of  schools  described.  These 
proposed  r^ulations  distinguish 
between  children  placed  in  private 
schools  by  public  agencies  and  those 
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placed  in  private  schools  by  their 
parents.  Proposed  §§  300.401  and 
300.402  address  children  placed  by 
public  agencies  in  private  schools. 
Proposed  §  300.403  concerns  placement 
in  private  schools  when  the  provision  of 
PAPE  is  at  issue.  Proposed  §§  300.450- 
300.462  concern  children  placed  by 
their  patents  in  private  schools. 

Proposed  §  308.342  (a)  and  (b)  would 
restate,  with  minor  nonsubstantive 
changes,  the  current  regulatory 
provisions  regarding  when  lEPs  must  be 
in  effect  A  new  paragraph  (c)  would  be 
added  regarding  the  use  of  IFSPs  for 
children  aged  3  through  5  as  provided 
for  in  the  statute  at  section  614(dX2)(B). 
and  reflecting  the  Secretary's 
Interpretation  that  this  provision 
pennits,  if  State  policy  provides  and  the 
public  agency  and  parent  agree,  the  use 
of  an  JFSP  that  meets  the  content 
raquiranents  of  section  636(d)  of  the 
Act  in  place  of  a  document  meeting  the 
lEP  content  requirements  of  section 
614(d)  of  the  Act.  for  children  aged  3 
through  5.  With  regard  to  the 
requirement  for  agreement  by  the 
parents  to  using  an  IFSF  instead  of  an 
lEP.  the  Secretary  proposes  to  require 
written  informed  consent  that  is  based 
on  an  explanation  of  the  difEsrences 
between  an  IFSP  and  an  lEP  in  light  of 
die  importance  of  the  lEP  as  the 
statutory  vehicle  for  ensuring  the 
provision  of  PAPE  to  children  with 
disabilitiea.  For  most  childrm  who  are 
five-3rears  old.  and  for  many  3-  and  4- 
year  olds  as  well,  the  use  of  an  lEP  that 
must  be  tied  to  the  general  curriculum 
provided  to  nnndisahied  age  peers,  is 
encouraged. 

The  Secretary  proposes  to  add  a  new 
paragraph  (d)  to  this  section 
representing  the  Secretary's 
understanding  of  section  201(a)(2XC)  of 
Pub.  L.  105-17  that  lEPs  that  meet  the 
requirements  of  section  614(d)  (l)-(5) 
must  be  in  effect  as  of  July  1.  1998. 
Delaying  implementation  of  these 
provisions  beyond  that  date  would  be 
inconsistent  with  the  right  of  children 
with  disabilities  to  an  lEP  that  meets  the 
new  requirements  as  of  July  1 ,  1998. 
The  note  following  this  section  £rom 
current  regulations  would  be  retained 
with  minor  changes,  and  a  new  note 
added  to  clarify  that  the  provisions  of 
section  614(dK6)  of  the  Act.  relating  to 
services  to  children  with  disabilities  in 
adult  prisons,  took  eCbct  on  June  4, 
1M7. 

Proposed  §  300.343(a)  restates  the 
current  regulatory  provision  concerning 
the  gniB'el  standard  for  conducting  lEP 
meenngs.  In  paragraph  (b)  of  this 
section,  the  Secretary  would  add  a  new 
provision  on  timelines  for  lEPs  that 
would  vequiie  that  an  oCkr  of  services 


based  on  an  lEP  must  be  made  within 
a  reasonable  period  of  time  from  a 
public  agency's  receipt  of  parent 
consent  to  an  initial  evaluation 
reflecting  the  Department's  longstanding 
interpretation  of  the  requirements  of  the 
statute.  A  note  following  this  section 
would  be  added  to  explain  that  for  most 
children  it  would  be  reasonable  to 
expect  that  a  public  agency  would  ofier 
services  based  on  an  lEP  within  60  days 
of  receipt  of  parmt  consent  for  initial 
evaluation.  "The  Secretary  proposes  this 
reasonable  time  standard  in  light  of  the 
importance  of  appropriate  educational 
services  for  chil<hnn  with  disabilities  to 
enable  them  to  receive  PAPE  and  the 
frequent  long  delays  observed  between 
refmral  for  special  education  evaluation 
and  actual  provision  of  services. 
Paragraph  (b)  would  retain  the  current 
regulatory  timeline  of  30  days  from  the 
determination  that  the  child  is  a  child 
with  a  disability  to  an  lEP  meeting.  A 
new  paragraph  (c)  would  also  be  added 
to  this  section  that  revises  the  current 
r^ulati»y  provision  concerning  review 
of  lEPs  to  reflect  new  statutmy 
requirements  in  section  6l4(dK4).  The 
note  following  this  section  in  current 
regulations  would  be  deleted  as 
unnecessary  and  confusing  in  light  of 
changes  proposed  to  the  rwulation. 

Proposed  $  300.344  woufil  revise  the 
current  regulatory  provision  concerning 
lEP  team  membersldp  to  reflect  the 
requirements  of  section  614(dKl)(B). 
Under  this  provision  the  lEP  team 
includes  the  parents  of  the  child  with  a 
disability;  at  least  one  regular  education 
teecher  (if  the  child  is.  or  may  be, 
participating  in  regular  education);  at 
least  one  special  education  teacher  or,  if 
appropriate,  at  least  one  special 
education  provider  of  the  child;  a 
representative  of  the  LEA  who  meets 
certain  specified  requirements;  an 
individual  who  can  interpret  the 
instructional  implications  of  evaliution 
restilts;  at  the  discretion  of  the  parent  tx 
agency,  other  individuals  who  have 
knowledge  or  special  expertise 
regarding  the  child,  including  related 
services  personnel;  and,  if  appropriate, 
the  child. 

The  Secretary  proposes  to  expand  the 
current  regulatory  provision  requiring 
the  agency  to  invite  students  to 
participate  in  lEP  meetings  if  the 
meeting  will  include  consideration  of 
the  statement  of  needed  transition 
services  to  also  include  meetings  that 
will  include  consideration  of  transition 
service  needs,  in  accordance  with 
§  30a347(b)(l)  and  note  5  following  that 
section.  This  reflects  the  Department's 
longstanding  regulatory  position  that  a 
student  with  a  disability  be  involved  in 
the  development  of  an  lEP  if  transition 


services  are  being  considered.  The 
current  regulatory  provision  regarding 
taking  other  steps  to  ensure 
consideration  of  the  student's 
preferences  and  interest  if  the  student 
does  not  attend  the  lEP  meeting  would 
be  maintained.  This  section  also  would 
maintain  the  current  regulatory 
provisions  concerning  inviting 
representatives  of  any  other  agency  that 
is  likely  to  be  responsible  for  providing 
or  pa3ring  for  transition  services, 
including  taking  other  steps  to  obtain 
participation  if  a  representative  invited 
to  a  meeting  does  not  attend. 

Note  1  following  this  section  would 
be  revised  in  light  of  the  statutory 
changes.  It  wotjJd  also  explain  that  an 
LEA  may  designate  one  or  more  regular 
education  teachers  of  the  child  to  attend 
the  lEP  meeting,  if  the  child  has  more 
than  one.  It  would  further  state  that  if 
all  of  the  child's  teachers  are  not 
participating  in  the  lEP  meeting.  LEAs 
are  encouraged  to  seek  input  from 
teachers  who  will  not  be  attending,  and 
should  ensure  that  teachers  who  do  not 
attend  the  lEP  meeting  are  informed 
about  the  results  of  the  meeting, 
including  receiving  a  copy  of  the  lEP. 
Finally,  the  note  would  explain  that 
LEAs  ate  encouraged,  in  the  case  of  a 
child  whose  behavior  impedes  the 
learning  of  the  child  or  others,  to  have 
a  person  knowledgeable  about  pKMitive 
behavior  stiat^es  at  the  meeting.  Note 
2  following  this  section  in  the  current 
regulations  would  be  removed. 

Prop<Med  §300.345  largely  would 
maintain  the  current  regulatory 
provision  concerning  parent 
participation  in  lEP  meetings  based  on 
the  statutory  requirements  at  section 
614(dXl)(B).  It  would  be  revised  only  by 
adding  to  the  parent  notification 
provisions  that  for  students  of  any  age, 
if  a  purpose  of  the  lEP  meeting  is  either 
the  development  of  a  statement  of 
transition  service  needs  or  consideration 
of  needed  transition  services,  the 
agency's  notice  to  the  parent  must 
indicate  that  purpose,  and  that  the 
agency  must  invite  the  student  to 
attend.  This  change  merely  modifies  the 
current  regulation  to  accommodate  the 
new  statutory  provision  requiring  a 
statement  of  transition  service  needs  for 
students  beginning  no  later  than  age  14 
contained  in  proposed  §  300.347. 

Proposed  §  300.346  would  add  a  new 
provision  to  the  regulations  based  on 
the  requirements  of  section  614(dK3) 
concerning  development  of  the  lEP. 
That  section  requires  that  in  developing 
each  child's  lEP  the  lEP  team  consider 
the  strengths  of  the  child  and  the 
concerns  of  the  parents  for  enhancing 
the  education  of  their  child  and  the 
results  of  the  initial  or  most  recent 
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evaluation  of  the  child.  That  section 
requires  that  the  lEP  team  also  consider 
a  number  of  special  foctors  that  may 
apply  to  individual  children.  For 
example,  if  a  child's  behavior  impedes 
his  or  her  learning  or  that  of  others,  the 
IE?  team  must  consider,  if  appropriate, 
strategies,  including  positive  behavioral 
interventions,  strategies,  and  supports  to 
address  that  behavior.  These  statutory 
requirements  ate  included  in  proposed 
§  300.346(a).  Proposed  §  300.346(b) 
would  clarify  that  lEP  teams  consider 
these  factors  in  review  and  revision  of 
lEPs  as  well  as  in  their  initial 
development.  A  paragraph  (c)  also 
would  be  added  to  clarify  that  if  in 
considering  a  factor,  the  I£P  team 
determines  that  a  child  needs  a 
particular  device  or  service  (including 
an  intervention,  accomnradation.  or 
other  program  modification)  in  order  for 
the  child  to  receive  FAPE.  the  lEP  team 
must  include  a  statement  to  that  effect 
in  the  child's  lEP.  It  would  be  an 
anomalous  result  if  an  I£P  team 
determined  that  a  service  or  device  was 
needed  to  address  one  of  the  statutory 
special  factors,  and  that  selvice  or 
device  were  not  included  in  the  child's 
lEP. 

Paragraph  (d)  of  this  proposed  section 
would  add  the  statutory  requirements  of 
section  614(d)  (3)(C)  and  (4)(B)  which 
specify  that  the  regular  education 
teacher,  to  the  extent  appropriate,  must 
participate  in  the  development,  review, 
and  revision  of  the  EEP  of  the  child, 
including  assisting  in  the  determination 
of  appropriate  positive  behavioral 
interventions  and  strategies  and  the 
determination  of  supplementary  aids 
and  services,  program  modifications, 
and  support  for  school  personnel. 
Paragraph  (e)  of  this  section  would 
incorporate  the  new  statutory  provision 
of  section  614(e)  which  sptecifies  that 
lEP  teams  are  not  required  to  include 
information  under  one  component  of  a 
child's  lEP  that  is  already  included 
under  another.  Three  notes  would  also 
be  added  following  this  section.  The 
first  would  recognize  the  importance  of 
the  consideration  of  the  special  factors 
in  development  of  a  child's  lEP.  As 
appropriate,  consideration  of  these 
factors  must  include  a  review  of  valid 
evaluation  data  and  the  observed  needs 
of  the  child  resulting  bova  the 
evaluation  process.  The  second  note 
would  acknowledge  the  statement  in  the 
House  Committee  Report  regarding  Pub. 
L.  No.  105-17  that  states  that  for 
cluldren  who  are  deaf  or  hard  of  hearing 
the  lEP  team  should  implement  the 
special  consideration  provision  in  a 
manner  consistent  with  the  "Deaf 
Students  Education  Services"  policy 


guidance  from  the  Department  The 
third  note  would  explain  how  the 
considerations  addressed  in  this  section 
affect  the  development  of  an  IE?  for  a 
child  who  is  limited-English  proficient 
This  is  one  of  several  notes  addressing 
the  responsibility  of  public  agencies  to 
effectively  meet  the  needs  of  children 
with  limited  English  proficiency  who 
have  a  disability  or  are  suspected  of 
having  a  disability.  The  Secretary 
requests  public  comment  on  whether 
additional  clarification  would  be  useful. 

Proposed  §  300.347  would  replace  the 
current  regulatory  provision  on  the 
contents  of  lEPs  with  the  new  statutory 
requirements  bom  section  614(d)(1)(A) 
regarding  the  contents  of  an  lEP.  In 
addition,  proposed  §  300.347  would 
maintain  the  current  regulatory 
provision  regarding  transition  services 
on  a  student's  lEP  which  states  that  if 
the  EEP  team  determines  that  services 
are  not  needed  in  one  or  more  of  certain 
of  the  areas  specified  in  the  definition 
of  transition  services,  the  lEP  teem  must 
include  a  statement  to  that  effect  and 
the  basis  upon  which  the  determination 
was  made.  In  addition,  the  Secretary 
would  add,  as  paragraph  (d).  a  statement 
that  special  rules  concerning  the  content 
of  lEPs  apply  for  children  with 
disabilities  who  are  in  adult  prisons, 
consistent  with  section  614(d)(6)  of  the 
Act.  The  notes  following  the  current 
regulatory  provision  on  lEP  contents 
would  be  shortened  and  condensed  into 
One  note  regarding  transition  services. 
Notes  would  be  added  following  this 
section  explaining  several  issues  raised 
by  the  new  provisions  on  lEP  contents — 
the  emphasis  on  the  general  curriculum, 
the  focus  of  the  lEP  on  enabling 
children  with  disabilities  to  access  the 
general  curriculum,  the  relationship  of 
teaching  and  related  service 
methodologies  or  approaches  and  the 
content  of  the  lEP,  the  new  reporting  to 
parents  requirement  and  the  new 
statement  of  transition  service  needs.  A 
final  note  would  explain  that  it  would 
not  be  a  violation  of  Part  B  of  the  Act 
for  a  public  agency  to  begin  planning  for 
transition  service  needs  for  students 
yoimger  than  age  14  and  transition 
services  for  students  younger  than  age 
16. 

Proposed  §  300.348  would  maintain 
the  current  regtilatoiy  provision 
concerning  agency  responsibility  for 
transition  services,  consistent  with 
section  614  (d)(5)  and  (d)(l)(A)(vii). 
Current  regulatory  provisions 
concerning  private  school  placements 
by  public  agencies  and  children  with 
disabilities  in  private  schools  would.be 
retained  as  proposed  §§  300.349  and 
300.350,  with  minor  wording  changes. 
These  sections  reflect  the  Secretarjr's 


interpretation  of  how  public  agencies 
meet  their  responsibilities  regaiding 
conducting  IE?  meetings  under  section 
614(d)(1)(B)  in  light  of  the  requirements 
of  section  612(a)(10)  (A)  and  (B) 
regarding  providing  services  to  children 
with  disabilities  in  private  schools.  The 
current  regulatory  provision  concerning 
lEP  accountabilify  would  also  be 
maintained  as  proposed  §  300.351.  The 
Secretary  believes  that  this  provision 
continues  to  represent  the  appropriate 
interpretation  of  the  statutory  provisions 
concerning  lEPs.  However,  the  note 
following  this  section  has  been  revised 
in  light  of  the  heightened  focus  in  the 
IDEA  Amendments  of  1997  on 
providing  children  with  disabilities  the 
instruction,  services  and  modifications 
that  will  enable  them  to  achieve  a  high 
standards. 

Direct  Services  by  the  SEA 

Proposed  §  300.360(a)  would  replace 
the  current  regulatory  provision 
describing  the  SEA's  use  of  funds,  that 
otherwise  would  have  gone  to  an  LEA. 
to  provide  direct  services,  with  the  new 
statutory  requirements  on  this  issue. 
Paragraphs  (b)  and  (c)  would  be 
maintained  from  the  cuiient  r^ulations, 
reflecting  the  Secretary's  continuing 
interpretation  of  how  SEAs  implement 
direct  services.  The  note  following  this 
section  would  be  retained,  with  material 
deleted  that  has  been  rendered  obsolete 
by  the  new  statute.  Proposed  §  300.361 
would  be  retained  horn  the  current 
regulations,  consistent  with  the 
requirements  of  section  613(hX2)  of  the 
Act. 

-    Section  611(fH3)  authorizes  several 
new  uses  of  money  that  the  State  may 
retain  at  the  State  level,  including  to 
establish  and  implement  the  mediation 
process;  to  assist  LEAs  in  meeting 
personnel  shortages;  to  develop  a  State 
Improvement  Plan  under  subpart  1  of 
Part  D  of  the  Act;  to  cany  out  activities 
at  the  State  and  local  levels  to  meet 
performance  goals  and  to  support 
implementation  of  the  State 
Improvement  Plan;  to  supplement  other 
amounts  used  to  develop  and 
implement  a  Statewide  coordinated 
services  system  (but  not  more  than  one 
percent  of  the  grant  imder  section  611 
of  the  Act);  and  for  capacity  building 
and  system  improvement  subgrants  to 
LEAs.  The  ciurent  regulatory  provision 
would  be  expanded  by  adding  these 
new  statutory  provisions  as  §  300.370(a) 
(3)-(8).  Proposed  §  300.370(a)  (1)  and  (2) 
reflect  statutory  provisions  that  were  in 
the  prior  law  tad  are  retained  in  section 
611(0(3).  The  provision  in  the  current 
regulations  concerning  State  matching 
would  be  deleted,  reflecting  the  deletion 
of  this  requirement  from  the  statute. 
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Proposed  §  300.372  would  replace  the 
ciurent  regulatory  provision  regarding 
the  applicability  of  the  nonsupplanting 
provision  to  funds  that  the  State  uses 
with  the  new  requirements  bom  section 
611(fKl)(C)  that  the  SEA  may  use  funds 
retained  without  regard  to  the 
prohibition  on  commingling  and  the 
prohibition  on  supplanting  other  funds. 

Comprehensive  System  of  Personnel 
Development 

The  regulatory  provisions  in  proposed 
§§300.380-300.382  would  be  revised  to 
r^ect  new  statutory  requirements 
concerning  a  State's  comprehensive 
system  of  personnel  development 
(CSPD).  Proposed  §  300.380  would 
require  that  each  State's  CSPD  be 
consistent  with  Part  B  of  the  Act  and  the 
CSPD  provision  of  Part  H  (to  be 
renamed  Part  C);  be  designed  to  ennm 
an  adequate  supply  of  qualified  special 
education,  regular  education  and  related 
services  personnel;  be  upitated  at  least 
every  five  years;  and  meet  the 
requirements  of  §§  300.381-300.382, 
which  contain  the  provisions  of  section 
653  (b)(2)(D)  and  (c)(3)(D),  as  required 
by  section  612(a)(14).  Because  the 
statute  makes  the  CSPD  the  same  as  the 
personnel  sections  of  a  State 
Improvement  Plan,  the  Secretary 
proposes  to  add  a  provision  to  make 
clear  that  a  State  with  a  State 
Improvement  grant  would  be  considered 
to  have  met  the  requirements  of  this 
section. 

Proposed  §  300.381  would  require  a 
State  to  include  an  analysis  of  State  and 
local  needs  for  professional 
development  of  personnel  to  serve 
children  with  disabilities  that  must 
include  at  least  certain  mininmim 
specified  information.  Proposed 
S  300.382  would  require  States  to 
daacribe  the  strategies  in  a  numbw  of 
specified  areas  that  they  will  use  to 
address  the  needs  identified  under 
proposed  §  300.381,  including  identified 
needs  for  in-service  and  pre-service 
preparation  to  ensure  that  all  personnel 
who  work  with  children  with 
disabilities  (including  both  professional 
and  paraprofessional  personnel  who 
provide  special  education,  general 
education,  related  services,  or  early 
Intervention  services)  have  the  skills 
and  knowledge  necessary  to  meet  the 
needs  of  children  with  disabilities. 

Subpart  D—Qiildnn  in  Private  Schools 

Children  With  Disabilities  in  Private 
Schools  Placed  or  Referred  by  Public 
Agencies 

Sections  300.400-300.402  of  these 
propoaed  rules  would  incorporate  the 
existing  rules  regarding  children  with 


disabilities  placed  in  private  schools  by 
public  agencies  and  children  with 
disabilities  placed  in  private  schools  by 
their  parents.  These  proposed  rules 
reflect  the  unchanged  statutory 
provision  in  section  612(a)(10)(B)  that 
children  with  disabilities  placed  in  or 
referred  to  private  schools  or  facilities 
by  an  SEA  or  LEA  must  be  provided 
special  education  and  related  services 
(1)  in  accordance  with  an  lEP,  and  (2) 
at  no  cost  to  their  parents.  Section 
612(a)(10)(B)  further  requires  that  the 
SEA  must  ensure  that  the  private 
facilities  meet  State  standards  and  that 
children  placed  in  those  facilities  have 
the  same  rights  they  would  have  if 
served  by  a  public  educational  agency. 
The  IDEA  Amendments  of  1997  added 
new  requirements  concerning  children 
placed  by  their  parents  in  private 
schools.  Section  612(a)(10)(C)(i) 
provides  that  an  LEA  is  not  required  to 
pay  for  the  cost  of  educadon,  including 
special  education  and  related  services, 
of  a  child  with  a  disability  at  a  private 
school  or  facility  if  the  LEA  made  FAPE 
available  to  the  child  and  the  parents 
elected  to  place  the  child  in  the  private 
school.  Parent  reimbursement  is  subject 
to  certain  requirements  described  in  the 
next  paragraph  of  this  preamble.  This 
provision  would  be  reflected  in 
proposed  §  300.403(a].  Proposed 
§  300.403(b]  would  be  retained  from  the 
current  regulations  to  clarify  that  due 
process  procedures  can  be  used  to 
tesolve  disagreements  about  the 
provision  of  FAPE  and  financial 
responsibility  of  the  public  agency. 

Section  612(a)(10)(C)(ii)  describes  the 
circumstances  under  which  a  parent 
may  seek  reimbursement  from  a  public 
agency  for  a  private  school  placement. 
This  provision  states  that  a  court  or  a 
hearing  officer  may  require  the  public 
agency  to  reimburse  pments  for  the  cost 
of  a  private  school  placement  if  the 
court  or  hearing  officer  finds  that  the 
public  agency  had  not  made  FAPE 
available  to  the  child  in  a  timely 
manner.  It  also  states  that 
reimbursement  may  be  reduced  or 
denied  if  (1)  at  the  child's  most  recent 
lEP  meeting  the  parents  did  not  inform 
the  lEP  team  that  they  were  rejecting  the 
public  agency's  proposed  placement, 
including  stating  their  concerns  and 
their  intent  to  enroll  their  child  in  a 
private  school  at  public  expense;  (2)  ten 
(10)  business  days  (including  holidays 
that  occur  on  a  business  day)  prior  tc 
the  removal  of  the  child  from  public 
school,  the  parents  did  not  give  written 
notice  that  they  were  rejecting  the 
public  agency  proposal  and  their  intent 
to  enroll  their  child  in  a  private  school 
at  public  expense;  (3)  prior  to  the 


parents'  removal  of  the  child  from  a 
public  school,  the  public  agency 
notified  the  parents,  throu^  the  prior 
written  notice  required  under  section 
615(b)(7)  of  the  Act,  of  its  intention  to 
evaluate  the  child,  but  the  parents  did 
not  make  the  child  available  for 
evaluation;  or  (4)  upon  a  judicial  finding 
of  unreasonableness  regarding  the 
actions  of  the  parents.  Reimbursement 
may  not  be  reduced  or  denied  for  failure 
to  provide  that  notice  if:  (1)  The  parent 
is  illiterate  and  cannot  write  in  English; 
(2)  compliance  with  an  evaluation 
would  likely  result  in  physical  or 
serious  emotional  harm  to  the  child:  (3) 
the  school  prevented  the  parent  from 
providing  the  notice;  or  (4)  the  parents 
had  not  received  notice,  pursuant  to 
section  615  of  the  Act,  of  the  notice 
requirement.  These  provisions  would  be 
incorporated  in  the  proposed 
regulations  at  §  300.403(c)-(e). 

Children  With  Disabilities  Enrolled  by 
their  Parents  in  Private  Schools 

Proposed  §  300.450  would  retain  the 
current  regulatory  definition  of  "private 
school  children  with  disabilities." 

Section  612(a)(10)(A)  of  the  Act 
provides  that  to  the  extent  consistent 
with  the  number  and  location  of 
children  with  disabilities  who  are 
enrolled  by  their  parents  in  private 
elementary  and  secondary  schools, 
provision  is  made  for  the  participation 
of  those  children  in  the  program 
assisted  or  carried  out  under  this  part  by 
providing  for  these  children  special 
education  and  related  services,  by 
spending  a  proportionate  amount  of  the 
Federal  funds  available  under  Part  B  of 
the  Act  on  services  for  these  children. 
Those  services  may  be  provided  to 
children  with  disabilities  on  the 
premises  of  private,  including  parochial, 
schools,  to  the  extent  consistent  with 
law.  The  statute  also  requires  that  the 
SEA's  and  LEA's  child  find  activities 
apply  to  children  with  disabilities  who 
are  placed  by  their  parents  in  private, 
including  parochial,  schools. 

Proposed  §§  300.451-300.462  would 
incorporate  these  statutory 
requirements,  and  appropriate 
provisioiu  from  existing  regulatory 
requirements  {from  34  CFR  76.650- 
76.662)  regarding  the  participation  of 
private  school  students  with  disabilities. 
The  term  "religiously-affiliated"  would 
be  used  instead  of  the  statutory  term 
"parochial"  as  the  Secretary  assumes 
that  all  religious  schools  were  intended 
by  Congress  to  be  included,  not  just 
those  organized  on  a  parish  basis.  The 
child  find  obligation  from  the  statute  is 
reflected  in  proposed  §  300.451. 
Proposed  §  300.452  describes  the  basic 
statutory  obligation  to  provide  special 
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education  and  related  services  to  private 
school  children  with  disabilities  and 
says  that  obligation  is  met  by  meeting 
the  requirements  of  §§  300.453-300.462. 
In  §  300.453,  the  Secretary  interprets  the 
statutory  limitation  on  the  amount  of 
funds  that  LEAs  must  spend  on 
providing  special  education  and  related 
services  to  private  school  children  with 
disabilities  as  the  same  proportion  of 
the  LEA's  total  subgrant  under  sections 
611  and  619  of  the  Act  as  the  number 
of  private  school  children  with 
disabilities  aged  3  through  21  and  3 
through  5,  respectively,  is  to  the  total 
numbers  of  children  with  disabilities  in 
its  jurisdiction  in  each  of  those  age 
ranges.  A  note  would  be  added  after  this 
section  to  clarify  that  SEAs  and  LEAs 
are  not  prohibited  bom  providing  more 
services  to  private  school  children  with 
disabilities  than  is  required  under  the 
Act. 

Proposed  §  300.454(a)  specifies  that 
no  individual  private  school  child  with 
a  disability  has  a  right  to  receive  some 
or  all  of  the  special  education  and 
related  services  the  child  would  receive 
if  enrolled  in  a  public  school.  This 
provision  reflects  the  Secretary's 
longstanding  regulatory  interpretation  of 
the  statutory  limitations  on  the 
obligation  to  provide  services  to  private 
school  children  with  disabilities,  which 
now  specifically  reference  the  limited 
amount  of  funds  that  LEAs  must  spend 
on  these  services.  LEAs  should  have  the 
authority  to  decide,  after  consultation 
with  representatives  of  private  school 
children  with  disabilities,  how  best  to 
provide  services  to  this  population. 
Proposed  §  300.454  (b)-(e)  specifies  that 
LEAs  make  decisions  about  which 
children  to  serve  and  what  services  to 
be  provided  to  private  school  children 
with  disabilities,  and  how  those  services 
will  be  provided  and  evaluated  after 
timely  and  meaningful  consultation 
with  appropriate  representatives  of 
private  school  children  with  disabilities 
that  gives  those  representatives  a 
genuine  opportunity  to  express  their 
views  on  these  subjects.  These  rules  are 
similar  to  requirements  governing  how 
decisions  are  made  alxnit  services    - 
provided  to  private  school  children 
under  Title  I  of  the  Elementary  and 
Secondary  Education  Act,  and  are  based 
on  the  consultation  provisions  in  34 
CFR  76.652  that  have  applied  to  services 
to  private  school  children  with 
disabilities  under  the  Act  for  many 
years. 

Proposed  §  300.455  specifies  that 
services  provided  to  private  school 
children  with  disabilities  must  be 
comparable  in  quality  to  services 
provided  to  children  with  disabilities 
eiut)Ued  in  public  schools  and  provides 


a  definition  of  "comparable  in  quality." 
This  proposed  section  also  specifies  that 
the  lEPs  developed  for  these  children 
must  address  the  services  that  the  LEA 
has  determined  that  it  will  provide  to 
the  child,  in  light  of  the  services  that  the 
LEA  has  determined,  throu^  the 
consultation  process,  that  it  will  make 
available  to  private  school  children  with 
disabilities.  (The  proposed  regulations 
will  maintain  the  current  regvxlatory 
provision  at  §  300.341(bH2)  requiring 
that  lEPs  be  developed  for  children 
enrolled  in  private  schools  and 
receiving  special  education  and  related 
services  from  a  public  agency.) 

Proposed  §  300.456(a)  would 
incorporate  the  statutory  provision  that 
services  may  be  provided  on-site  at  the 
child's  private  school,  to  the  extent 
consistent  with  law.  The  term 
"religiously-affiliated"  is  used  instead 
of  the  statutory  term,  "parochial."  A 
note  would  be  included  after  this 
section  that  recognizes  that  under  recent 
decisions  of  the  U.S.  Supreme  Court, 
LEAs  may  provide  special  education 
and  related  services  on-site  at 
religiously-affiliated  private  schools  in  a 
manner  that  does  not  violate  the 
Establishment  Clause  of  the  First 
Amendment  to  the  U.S.  Constitution. 

Proposed  §  300.456(b)  would  specify 
that  transportation  to  a  site  other  than 
the  child's  private  school  must  be 
provided  if  necessary  for  the  child  to 
benefit  from  or  participate  in  the  other 
services  offered,  based  on  the 
Secretary's  longstanding  position  that 
all  children  with  disabilities  must  be 
provided  transportation  to  and  bom 
other  services  provided  under  the  Act, 
if  that  transportation  is  necessary  to 
enable  them  to  benefit  from  those  other 
services.  Paragraph  (b)(2)  of  this  section 
would  clarify  that  the  cost  of  that 
transportation  may  be  included  in 
calculating  whether  the  LEA  has  met  the 
requirement  of  §  300.453.  A  second  note 
following  this  section  would  explain 
that  transportation  is  not  required 
between  the  student's  home  and  the 
private  school,  but  only  between  the  site 
of  the  services,  if  other  than  the  private 
school,  and  the  student's  private  school 
or  the  student's  home,  depending  on  the 
time  of  the  services. 

In  proposed  §  300.457(a),  the 
Secretary  interprets  the  statutory 
provision  regarding  services  to  private 
school  children  with  disabilities  to 
mean  that  the  due  process  procedures  of 
the  Act  do  not  apply  to  complaints  that 
an  LEA  has  failcHd  to  meet  the 
requirements  of  §§  300.452-300.462. 
including  the  provision  of  services 
indicated  on  the  child's  lEP.  This 
provision  is  based  on  the  statutory 
scheme,  which  does  not  include  any 


individual  right  to  services  for  private 
school  students  placed  by  thmr  parraits. 
Proposed  §  300.457(b)  would  clarify  that 
complaints  that  an  SEA  or  LEA  has 
failed  to  meet  the  requirements  of 
§§  300.451-300.462  may  be  filed  under 
the  State  complaint  procedures 
addressed  in  this  NPRM  at  §§  300.660- 
300.662. 

Proposed  §§  300.458-300.462  would 
incorporate,  with  only  minor  changes 
that  are  not  intended  to  be  substantive, 
the  requirements  bom  34  CFR 
§§  76.657-76.662  that  have  applied  to 
the  Part  B  program  of  the  Act  for  many 
years.  The  Secretary  believes  that  these 
provisions  are  necessary  to  ensure  that 
funds  under  Part  B  of  the  Act  are  not 
used  to  benefit  private  schools  or  in 
ways  that  could  raise  questions  of 
inappropriate  assistance  to  religion. 

Proposed  §§  300.480-300.487  would 
repeat,  with  only  minor  nonsubstantive 
changes,  the  bypass  provisions  from  the 
current  regulations.  The  bypcus 
provisions  in  section  612(f)  are 
unchanged  from  prior  law. 

Subpart  E — Procedural  Safeguards 

Due  Process  Procedures  for  Parents  and 
Children 

Proposed  §  300.500  would  combine  in 
one  section  two  current  regulatory 
provisions  that  establish  the  general 
responsibility  of  SEAs  for  establishing 
and  implementing  procedural 
safeguaids  and  define  "consent," 
"evaluation,"  and  "personally 
identifiable."  The  provision  in  proposed 
§  300.500(a)  regarding  the  general 
responsibility  of  SEAs  woijid  be 
updated  to  include  all  the  procedural 
safeguards  in  the  proposed  regulations, 
consistent  with  the  requirements  of 
section  615(a)  of  the  Act  Sinularly,  the 
definition  of  "evaluation"  in  proposed 
§  30O.5OO(bK2)  would  be  updated  to 
refer  to  all  of  the  evaluation  procedures 
in  Subpart  E  of  the  proposed  regulation, 
which  are  based  on  the  statutory 
provisions  of  sections  612(a)(6)(B)  and 
614  (a}-(c).  A  new  note  following  this 
section  would  be  added  to  clarify  that 
a  parent's  revocation  of  consent  is  not 
retroactive  in  effiect.  For  example,  if  a 
parent  grants  consent  for  an  evaluation, 
and  after  the  evaluation  is  completed 
the  parent  revokes  consent  for  the 
evaluation,  the  lEP  team  would  still  be 
able  to  consider  that  evaluation  in 
making  decisions  about  the  child's 
program  and  placement 

Based  on  the  requirements  of  section 
615(b)(1).  proposed  §  300.501(a)  would 
be  revised  to  address  the  parents' 
opportunity  to  inspect  and  review  all 
educational  records,  as  in  the  current 
regulation,  and  the  new  statutory 
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requirements  that  parents  be  given  an 
opportunity  to  participate  in  meetings 
with  respect  to  the  identification, 
evaluation,  and  educational  placement 
of  the  child,  and  the  provision  of  FAPE 
to  the  child.  In  paragraph  (b)  of  this 
section  the  Secretary  proposes  that  the 
statutory  obligation  to  afford  parents  the 
opportunity  to  participate  in  meetings 
means  that  parents  must  be  given  notice 
of  the  meeting,  including  the  purpose, 
time  and  location,  and  who  will  be  in 
attendance,  early  enough  so  that  they 
have  an  opportunity  to  attend,  because 
these  requirements  seem  essential  to 
giving  parents  an  opportunity  to 
participate  in  these  meetings.  In 
paragraph  (b)(2),  the  Secretary  proposes 
to  defiiu}  "meeting"  to  make  clear  that 
only  certain  conversations  about 
providing  educational  services  to  a 
child  are  covered,  to  eliminate  potential 
confusion  about  the  scope  of  this 
requirement.  Paragraph  (c)  of  this 
section  would  incorporate  the 
requirement  of  section  614(f)  that  public 
agencies  ensure  that  parents  are 
members  of  any  group  that  makes 
decisions  on  the  educational  placement 
of  their  child.  The  Secretary  proposes  in 
this  paragraph  to  require  that  public 
agencies  use  procedures  like  those 
required  for  parent  involvement  in  lEP 
team  meetings,  to  ensure  that  p}arents 
are  members  of  the  group  that  makes 
decisions  on  the  educational  placement 
of  their  child,  including  notice  of  the 
meeting  as  described,  using  other 
methods  to  involve  parents  in  the 
meeting  when  parents  cannot  be 
physically  present,  nmintnining  a  record 
of  attempts  to  ensure  the  participation 
of  the  parents,  and  taking  steps  to 
Mimira  that  parents  are  able  to 
undentand  and  participate  in  the 
meetings.  The  Secretary  would  adopt 
this  position  as  necessary  to  ensure  that 
parents  participate  in  these  meetings,  as 
required  by  section  614(f),  and  as  these 
procedures  have  been  used  for  many 
years  by  all  public  agencies  regarding 
parent  participation  in  lEP  meetings.  In 
many,  if  not  most  instances,  placement 
decisions  will  be  made  as  a  part  of  lEP 
meetings,  as  is  already  the  case  in  many 
jurisdictions. 

Proposed  §  300.502  (a),  (c).  and  (d) 
would  contain,  with  minor 
modifications,  the  current  regulatory 
provisions  setting  out  the  general 
requirements  regarding  independent 
educational  evaluations,  parent-initiated 
evaluations,  and  requests  for 
evaluations  by  hearing  officers, 
consistent  with  the  statutory  provision 
of  section  615(bMl).  Proposed  paragraph 
(b)  would  restate  the  current  regulatory 
provision  concerning  the  parent's  right 


to  evaluation  at  public  expense  to  make 
clear  that  if  a  parent  requests  an 
independent  educational  evaluation,  the 
agency,  without  unnecessary  delay, 
must  either  initiate  a  due  process 
hearing  to  show  that  its  evaluation  is 
appropriate,  or  insure  that  an 
independent  educational  evaluation  is 
provided  at  pablic  expense,  reflecting 
the  Secretary's  interpretation  that  a 
public  agency  must  take  action  to 
respond  to  a  parent's  request  for  an 
independent  educational  evaluation, 
and  may  not  just  refuse  to  respond. 
Paragraph  (e)  of  this  proposed  section 
would  restate,  with  modifications,  the 
current  regulatory  provision  concerning 
agency  criteria  for  evaluations.  The 
Secretary  proposes  to  add  a  new 
paragraph  (eK2)  to  clarify  that  other 
than  the  agency's  criteria  for  an  agency- 
initiated  evaluation,  the  public  agency 
may  not  impose  conditions  or  timelines 
on  a  parent's  right  to  obtain  an 
independent  educational  evaluation  at  ' 
public  expense.  This  proposal  reflects 
the  Department's  analysis  of  the 
statutory  provision  that  an  independent 
educational  evaluation  must  be 
available  if  the  parent  objects  to  an 
evaluation  that  a  school  district  is  using. 
A  note  following  this  section  would 
explain  that  a  public  agency  may  not 
impose  conditions  on  obtaining  an 
independent  educational  evaluation 
other  than  the  agency  criteria  for  the 
agency's  own  evaluations,  but  must 
either  timely  provide  the  independent 
educational  evaluation  at  public 
expense  or  initiate  a  due  process 
hearing.  A  second  note  would  be  added 
to  encourage  public  agencies  to  make 
information  about  the  agency's  criteria 
for  evaluations  known  to  the  public,  so 
that  parents  who  disagree  with  an 
agency  evaluation  will  know  what 
standards  an  independent  evaluation 
should  meet.  A  third  note  would 
explain  how  agency  criteria  apply  to  an 
independent  educational  evaluation. 

Proposed  §  300.503(a)(1)  would 
repeat,  unchanged,  the  current 
regulatory  provision  concerning  the 
basic  obligation  to  provide  prior  written 
notice,  based  on  the  statutory 
requirements  for  prior  notice.  Proposed 
paragraph  (aX2)  would  be  added  to 
clarify  that  an  agency  may  provide  the 
prior  written  notice  at  the  same  time 
that  it  requests  parent  consent,  if  an 
action  proposed  by  a  public  agency 
requires  parent  consent  and  prior 
written  notice,  reflecting  the  Secretary's 
interpretation  that  these  activities  are 
closely  related.  The  new  statutory 
requirements  concerning  the  content  of 
prior  written  notice  from  section  615(c) 
would  he  addressed  in  proposed 


§  300.503(b)  (1)  through  (7).  These  new 
content  requirements  are  different  from, 
and  would  replace,  the  provision  in 
current  regulations  on  the  content  of 
prior  written  notice.  The  Secretary 
proposes  to  add  to  this  paragraph  a 
requirement  that  the  prior  written  notice 
include  »*tatement  informing  parents 
about  the  State  complaint  procedures, 
including  a  description  of  how  to  file  a 
complaint  and  the  timelines  imder  those 
procedures.  The  Secretary  believes  that 
insuring  that  parents  know  about  these 
procedures,  which  are  an  alternative 
mechanism  to  due  process,  should  help, 
in  conjunction  with  the  new  statutory 
provisions  regarding  mediation  that  are 
also  contained  in  these  proposed 
regulations,  to  reduce  the  number  of 
disagreements  between  parents  and 
school  districts  that  go  to  due  process. 
Based  on  the  requirement  of  section 
615(b)  (3)  and  (4)  of  the  Act,  paragraph 
(c)  of  proposed  §300.503  would 
maintain  the  provision  from  ciurent 
regulations  concerning  providing  this 
notice  in  language  understandable  to  the 
general  public  and  in  the  native 
language  or  other  mode  of 
communication  used  by  the  parent, 
unless  it  is  clearly  not  feasible  to  do  so. 

Proposed  §  300.504  would  contain  the 
new  statutory  provisions  concerning 
procedural  safiaguards  notice,  including 
in  paragraph  (a)  when  that  notice  must 
be  provided,  and  in  paragraph  (b)  what 
content  it  must  include,  as  provided  in 
section  615(d)  of  the  Act.  Paragraph  (c) 
of  this  section  would  address  the 
statutory  requirements,  also  from 
section  615(d),  that  this  notice  be  in 
language  understandable  to  the  general 
public  and  in  the  native  langiiage  or 
other  mode  of  communication  used  by 
the  parent  unless  clearly  not  feasible  to 
do  so.  in  the  same  way  as  similar 
requirements  would  be  treated  regarding 
prior  written  notice. 

Changes  were  made  in  how  the  statute 
addresses  parent  consent  (in  sections 
614  (a)(1)(C)  and  (c)(3)).  and  so  die 
existing  regulatory  provision  would  be 
revised  in  the  following  ways  at 
proposed  §  300.505.  Paragraph  (a) 
would  be  revised  in  recognition  of  the 
new  statutory  provision  concerning 
parent  consent  for  reevaluations.  "Ine 
Secretary  proposes  to  read  this 

Krovision  to  require  parent  consent 
afore  conducting  a  new  test  as  a  part 
of  a  reevaluation.  The  statute  now 
discusses  evaluation  and  reevaluation  aa 
including  reviewing  existing  data  and,  if 
appropriate,  conducting  new 
assessments  or  tests  when  new 
infbimation  is  needed.  The  Secretary 
does  not  believe  that  in  adding  a  parent 
right  to  consent  to  reevaluations  that 
Congress  intended  to  require  school 
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Eersonnel  to  obtain  parent  consent 
efore  reviewing  existing  data  about  a 
child.  Therefore,  the  proposed 
regulation  would  make  clear  that  as  to 
reevaluations.  parent  consent  is  needed 
only  before  conducting  a  new  test  as 
part  of  that  reevaluation.  Paragraph  (b) 
of  this  section  would  reflect  the 
statutory  requirement  of  section 
641(a)(l)(C)(ii)  regarding  parent  refusals 
to  consent. 

Paragraph  (c)(1)  of  this  proposed 
section  would  reflect  the  statutory 
requirement  of  section  614(c)(3)  of  the 
Act  that  parent  consent  need  not  be 
obtained  for  reevaluation  if  the  public 
agency  can  demonstrate  that  it  has  taken 
reasonable  measures  to  obtain  that 
consent,  and  the  parent  fails  to  respotid. 
In  paragraph  (c)(2)  of  this  section  the 
Secretary  proposes  to  describe  the 
demonstration  of  "reasonable  measures" 
as  procedures  consistent  with  those 
required  to  demonstrate  Attempts  to 
involve  a  parent  in  an  lEP  meeting. 
Those  procedures,  which  are  unchanged 
from  the  current  regulations,  would  be 
in  proposed  §  300.345(d)  (1)  and  (2). 
Proposed  paragraphs  (d)  and  (e)  of  this 
section  would  restate  current  regulatbry 
provisions  concerning  additional  State 
consent  requirements  and  a  linntation 
on  using^parent  consent  for  a  Part  B 
service  or  activity  as  a  condition  on 
other  benefits  to  the  parent  or  child. 
Note  1  following  the  consent  provision 
in  the  current  regulations  would  be 
removed  as  uxmecessary.  Note  2  from 
current  regulations  would  be  shortened 
and  revised  consistent  with  the 
proposed  regulatory  changes  and 
renumbered  as  Note  1.  Note  3  in  current 
regulations  would  be  renumbered  as 
Note  2  and  a  new  Note  3  would  be 
added  addressing  agency  choices  when 
a  parent  refuses  to  consent  to  a 
reevaluation. 

Proposed  §  300.506  would  reflect  the 
new  statutory  provisions  of  section 
615(e)  of  the  Act  concerning  mediation 
in  paragraphs  (a),  (b),  and  (d)(1),  which 
set  forth  the  general  responsibility  to 
establish  and  implement  mediation 
procedures ,  specific  requirements 
regarding  the  mediation  process,  and 
the  statutory  provision  concerning 
requiring  parents  who  elect  not  to  use 
mediation  to  meet  with  a  disinterested 
party  who  would  explain  the  benefits  of 
mediation  and  encourage  its  use.  In 
paragraph  (c)  the  Secretary  proposes  to 
clarify  the  requirement  that  mediation 
be  conducted  by  an  impartial  mediator 
by  specifying  that  a  mediator  may  not  be 
an  employee  of  an  LEA  or  State  agency 
acting  as  an  LEA  or  an  SEA  that  is 
providing  direct  services  to  the  child 
who  is  the  subject  of  the  mediation  and 
must  not  have  a  personal  or  professional 


conflict  of  interest.  This  position  reflects 
the  explanation  of  this  statutory 
provision  in  congressional  committees' 
reports.  Given  Congress'  interest  in 
encouraging  the  use  of  mediation,  it  is 
unlikely  that  it  would  have  considered 
any  person  not  meeting  basic  standards 
of  impartiality  to  be  an  acceptable 
mediator.  The  Secretary  believes  that 
these  standards  will  encourage  the  use 
of  mediation  by  ensiuing  parties  to  a 
dispute  the  availability  of  an  objectivb 
third  party  to  mediate  disputes.  The 
Secretary  proposes  to  add,  in  paragraph 
(d)(2),  a  clarification  that  a  public 
agency  may  not  deny  or  delay  a  parent's 
right  to  a  due  process  hearing  based  on 
a  parent's  failure  to  participate  in  the 
meeting  described  in  proposed 
paragraph  (d)(1).  This  proposal  is  made 
in  recognition  of  the  statutory  provision 
of  section  6l5(e)(2)(A)(ii)  which 
provides  that  the  mediation  process  not 
be  used  to  deny  or  delay  a  parent's  right 
to  due  process.  A  note  following  this 
section  would  quote  language  from  the 
House  Committee  Report,  noting  the 
Committee's  intention  that  if  a  mediator 
is  not  selected  at  random  from  the  list 
maintained  by  the  SEA.  both  the  parents 
and  the  agency  must  be  involved  in 
selecting  the  mediator  and  in  agreement 
about  the  selection.  A  second  note 
would  note  the  discussion  of  Hous^ 
Committee  Report's  the  confidentiality 
provisions  regarding  mediation. 

Proposed  §  300.507(a)(1)  would  set 
out  the  general  provision,  from  section 
615(b)(6)  of  the  Act;  regarding  the  right 
of  parents  and  public  agencies  to  initiate 
a  due  process  hearing  on  any  matier 
relating  to  the  identification,  evaluation, 
educational  placement  or  provision  of 
FAPE  to  a  child.  In  paragraph  (a)(2).  the 
Secretary  would  interpret  the 
requirement  of  section  615(e)(1)  that 
mediation  be  available  whenever  a 
hearing  is  requested,  as  requiring  that 
parents  be  notified  of  the  availability  of 
mediation  whenever  a  due  process 
hearing  is  initiated.  Paragraph  (a)(3) 
would  restate  the  requirement  from  the 
current  regulations  that  the  public 
agency  inform  the  parent  of  free  or  low- 
cost  legal  and  other  relevant  services  if 
the  parents  request  it,  and  whenever  a 
due  process  hearing  is  initiated. 
Paragraph  (b)  of  this  proposed  section 
would  reflect  the  statutory  requirement 
of  section  615(f)(1)  of  the  Act  that  the 
hearing  be  conducted  by  the  SEA  or 
public  agencydirectly  responsible  for 
the  education  of  the  child.  Paragraph  (c) 
of  this  proposed  section  Would  reflect 
the  new  statutory  requirements  of 
section  615(b)  (7)  and  (8)  concerning  the 
notice  that  a  parent  is  required  to 
provide  to  a  public  agency  in  a  request 


for  a  due  process  hearing,  and  the  model 
form  that  must  be  developed  by  the  SEA 
to  assist  parents  in  filing  a  request  for 
due  process  that  includes  the 
information  required  in  proposed 
paragraphs  (c)  (1)  and  (2).  In  paragraph 
(c)(4)  the  Secretary  proposes  to  clarify 
that  failure  to  provide  the  notice 
specified  in  paragraphs  (c)  (1)  and  (2) 
cannot  be  used  to  deny  or  delay  a 
parent's  right  to  a  due  process  hearing, 
as  the  Secretary  believes  that  Congress 
did  not  intend  that  Eailiue  of  a  parent  to 
provide  this  notice  would  prevent  them 
from  using  procedures  necessary  to 
protect  their  child's  right  to  FAPE.  A 
note  following  this  section  would  be 
added  to  clar^  that  a  public  agency 
may  not  deny  a  {Parent's  request  for  due 
process,  even  if  it  believes  that  the 
issues  raised  are  not  new,  and  that  this 
determination  must  be  made  by  a 
hearing  officer.  A  second  note  would 
quote  die  House  Committee  Report 
noting  that  a  consequence  of  failure  to 
provide  this  notice  may  be  a  possible 
reduction  in  attorneys'  fees,  noting  thai ' 
the  provision  is  desi^ied  to  encourage 
early  resolution  of  disputes  and  foster 
partnerships  between  parents  and 
school  districts. 

Proposed  §  300.508  would  maintain 
the  current  regulatory  requirements 
concerning  impartial  hearing  officers, 
consistent  with  the  requirement  of 
section  615(f)(3). 

Proposed  §  300.509  would  add.  to 
existing  regulatory  provisions 
concerning  rights  of  all  parties  to  a  due 
process  hearing,  the  new  statutory 
requirement  of  section  615(f)(2)  of  the 
Act  regarding  disclosure,  at  least  5 
business  days  prior  to  a  hearing,  of  all 
evaluations  and  recammendatidns  based 
on  those  evaluations  that  have  been 
completed  by  that  date  and  that  a  party 
intends  to  introduce  at  the  hearing.  This 
provision  would  be  in  addition  to  the 
existing  regulatory  requirement  of 
disclosure  of  any  evidence  to  be 
introduced  at  the  hearing  at  least  5  days 
before  the  hearing.  The  provisions  from 
currrat  regulations  concerning  the 
parties'  ri^ts  to  obtain  a  verbatim 
record  of  the  hearing  and  the  findings  of 
fact  and  decisions  of  the  hearing  officer 
would  be  modified  consistent  with 
statutory  changes  in  section  615(h)  (3) 
and  (4)  of  the  Act,  which  give  jiarents 
the  right  to  choose  either  a  written  or 
electronic  version  of  these  documents. 
Phragraph  (c)(1)  of  this  proposed  section 
would  maintain  the  existing  regulatory 
provision  concerning  parents'  rights  to 
have  the  child  who  is  the  subject  of  the 
hearing  present,  and  to  open  the  hearing 
to  the  public.  Paragraph  (c)(2)  would 
specify  that  the  record  of  the  hearing 
and  the  findings  of  fact  and  decisions  of 
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hearings  must  be  provided  to  parents  at 
no  cost  This  reflects  the  Department's 
kaytanding  intmpietation  that  parents 
must  have  access  to  copies  of  records  of 
hearings  and  finHingn  of  fact  and 
decisions  at  no  cost  ao  that  the  ri^t  to 
appeal  due  process  hearing  decisions  in 
oraer  to  protect  their  child's  right  to 
PAPE  is  not  fioredosed.  Proposed 
paragraph  (d)  of  this  section  would 
maintain  the  current  regulatory 
provision  requiring  public  agencies, 
after  deleting  personslly  identifiable 
inCDrmation,  to  transmit  finHingn  and 
decisions  of  due  process  hearings  to  the 
State  advisory  panel  and  make  them 
available  to  the  public,  consistent  with 
section  61S(hX4). 

Proposed  §  300.S10(a)  maintains,  with 
minor  changes,  the  current  regulatory 
provision  regarding  finality  of  decisions, 
consistent  with  section  615(iKlXA). 
Propoeed  $  300.510  (b).  (c).  and  (d). 
reflecting  the  statutory  requirements, 
msintain  current  regulatory  provisions 
coocaraing  the  State  level  review 
procedure,  including  the  reviewing 
official's  duties;  the  responsibility,  after 
deleting  personally  identifiable 
infonnation,  to  make  finrflngn  and 
decisions  in  reviews  available  to  the 
public  and  transmit  them  to  the  State 
advisory  panel;  and  finality  of  review 
decisions.  The  notes  following  the 
provision  on  these  sut^ects  in  current 
regulations  would  be  retained. 

Prooosed  §§  300.511  and  300.S12(a) 
would  maintain  the  current  regulatory 
provisions  conconing  the  timelines  for 
due  process  hearings  and  State  review 
proceedings  and  the  right  of  an 
aggrieved  party  to  bring  a  civil  action. 
Proposed  §  300.512  (b)  and  (c)  would 
add  the  statutory  requirements  of 
section  615  (1X2)  and  (iX3KA)  of  the  Act 
regarding  the  duties  of  the  court  in 
reviewing  a  due  process  decision  or 
State  level  review  and  the  jurisdiction  of 
the  Federal  district  courts.  Proposed 
$300.51 1(d)  would  add  to  the  r^^ulation 
the  statutory  rule  of  construction  of 
section  615(1)  of  the  Act  regarding  the 
applicability  of  other  laws  such  as  .the 
Constitution,  the  Americans  with 
Disabilities  Act  of  1990,  and  title  V  of 
the  Rehabilitation  Act  of  1973,  to 
actions  seeking  relief  that  is  also 
available  under  section  615  of  the  Act 

Proposed  §  300.513(a)  would  maintain 

the  current  regulatory  provision 
concerning  attorneys'  fees,  reflecting  the 
requirements  of  section  615(iK3)(B)-{G>. 
The  Secretary  proposes  to  add  a  new 
paragraph  (b)  to  specify  that  funds 
provided  under  Part  B  of  the  Act  may 
not  be  used  to  pay  attorneys'  fiaes 
awarded  under  the  Act  The  Secretary 
does  not  believe  that  funds  awarded 
under  the  Act  for  special  education  and 


related  services  should  be  used  to  pay 
attorneys'  fees  because  it  would  divert 
limited  Federal  resources  from  direct 
services.  A  note  would  be  added 
foUoMring  this  section  to  explain  that 
States  may  permit  hearing  officers  to 
awud  attorneys'  Sees  to  prevailing 
parents. 

Proposed  §  300.514(a)  would  revise 
the  current  regulation  consistent  with 
the  new  statutory  provision  in  section 
61^)>  which  adds,  as  an  explicit 
exception  to  the  "pendency"  provision, 
the  provisions  of  section  615(kX7)  of  the 
Act  Propoeed  paragraph  (b)  of  this 
section  would  retain  the  current 
regulatory  provision  concerning  due 
process  complaints  involving  an  initial 
admission  to  public  school.  The 
Secretary  proposes  to  add  a  new 
paragraph  (c)  to  clarify  that  if  a  KnuHng 
officer  in  a  due  process  hearing  or  a 
review  (^dal  in  a  State  level  review 
agrees  with  the  child's  parents  that  a 
change  of  placement  is  appropriate,  that 
placement  must  be  treated  as  an 
agreement  between  the  State  and  local 
agency  and  the  parents  for  purposes  of 
determining  the  child's  current 
placement  during  subsequent  appeals. 
The  pendency  provision  is  designed  as 
a  protection  to  be  used  by  parents  of 
children  with  disabilities  when  there  is 
a  dispute  between  the  parents  and 
school  district  about  the  identification, 
evaluation,  or  placement  of  the  child,  or 
about  any  matter  related  to  the 
provision  of  a  free  appropriate  public 
education  to  the  child.  When  parents 
are  in  agreement  with  the  decision 
reached  in  a  due  process  hearing  or 
appeal,  the  pendency  provision  should 
not  be  invoked  to  prevent  the 
implttnentetion  of  that  decision.  The 
note  from  current  regulations 
conconing  children  who  are 
endangering  themselves  or  others  would 
be  retained. 

Proposed  §  300.515  would  majntain, 
without  change,  the  current  regulatory 
provisions  concerning  surrogate  parents, 
consistent  with  the  provisions  of  section 
615(bX2)ofUieAct 

Proposed  $  300.517  vrauld  add  the 
new  stetutory  provision  regarding 
transfisr  of  parent  rights  at  the  age  of 
majority  from  section  615(m)  of  the  Act 
The  Secretary  would  interpret  this  to 
clarify  that  whenever  an  agency 
transfers  rights  the  agmicy  must  notify 
both  the  individual  and  the  parents  of 
the  transfer,  consistent  with  basic 
standards  of  due  process.  With  regard  to 
the  permissive  transfer  of  rights  to 
individuals  who  are  in  correctioiud 
institutions,  the  refnence  to  Federal 
correctional  facilities  would  be 
removed,  as  States  do  not  have  an 
obligation  to  provide  special  education 


and  related  services  under  the  Act  to 
individuals  in  Federal  Cacilities.  Minor 
changes  for  the  sake  of  clarify,  that  are 
not  intended  to  afiiect  the  substance, 
would  be  made  to  the  provision  in 
paragraph  (b)  regarding  a  "special  rale." 

Discipline  Procedures 

Propoeed  $  300.520  would  incorporate 
the  provisions  of  section  615(kXl)  of  the 
Act  regarding  the  abilify  of  school 
personnel  to  remove  a  child  with  a 
disabilify  from  his  or  bw  current 
placement  for  not  more  than  10  schocri 
days,  and  the  abilify  of  school  persoruiel 
to  place  a  child  writh  a  disabilify  in  an 
interim  alternative  educational  setting 
Cor  not  mora  than  45  days,  if  the  child 
carries  s  weapon  to  school  or  a  school 
function  or  knowingly  possesses  or  uses 
illegal  drugs  or  sells  or  solicits  the  sale 
of  a  controlled  substance  at  school  or  a 
school  function.  These  provisions 
would  be  incorporated  in  paragraph  (a) 
of  this  proposed  section. 

Section  615(kXl)  also  requires  an  lEP 
meeting  to  review  a  child's  behavioral 
intervention  plan  or  to  develop  an 
assessment  plan  to  address  that 
behavior.  The  Secretary  proposes  to 
adopt  these  requirements  in  paragraph 
(b)  with  the  following  clarifications:  (1) 
The  statute's  provision  that  the  EBP  team 
meeting  occur  within  10  days  of  taking 
a  disciplinary  action  would  specify  that 
this  meeting  occur  within  10  business 
dajrs  of  the  disciplinary  action  rather 
than  10  calendar  days;  and  (2)  if  the 
child  does  not  have  a  behavioral 
intervention  plan,  the  purpose  of  the 
lEP  meeting  is  to  develop  an  assessment 
plan  and  appropriate  behavioral 
interventions  to  address  that  behavior. 
The  Secretary  believes  that  the  business 
day  interpreUtion  would  allow  school 
personnel  an  adequate  amount  of  time 
to  convene  the  meeting,  while  ensuriiag 
that  it  occur  within  the  wrindow  of  time 
during  which  a  child  may  be  removed 
from  the  regular  placement  under 
proposed  $  300.520(aKl).  The  Secretary 
believes  that  the  purpose  of  the  lEP 
meeting  should  be  not  just  development 
of  an  assessment  plan,  but  also 
development  of  appropriate  bdiaviocal 
interventions  so  that  some  behavioral 
interventions  can  be  instituted  without 
delay.  The  Secretary  also  proposes  to 
specify,  in  paragraph  (c),  that  if  a  child 
with  a  disabilify  is  removed  from  his  or 
her  current  educational  placement  for 
10  school  days  or  less  in  a  given  school 
)rear,  and  no  further  removal  or 
disciplinary  action  is  contemplated,  the 
lEP  team  review  of  the  child's 
behavioral  interventions,  or  need  for 
them,  need  not  be  conducted.  In  light  of 
the  legislative  history  of  the  IDEA 
Amendments  of  1997,  the  Secretary 
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does  not  believe  that  these  procedures 
were  contemplated  if  children  with 
disabilities  would  only  be  out  of  their 
regular  educational  placements  for  short 
periods  of  time  in  a  given  school  year, 
that  is,  for  less  than  10  school  days  in 
a  school  year. 

Paragraph  (d)  of  proposed  §  300.520 
would  incorporate  the  stetutory 
definitions  of  "controlled  substance," 
"illegal  drug,"  and  "weapon"  from 
section  615(k)(10)  (A),  (B),  and  (D)  of  the 
Act.  A  note  following  this  section  would 
explain  the  Department's  longstanding 
interpretation  that  removing  a  child 
bom  his  or  her  current  educational 
placement  for  no  more  than  10  school 
days  does  not  constitute  a  change  in 
placement  under  the  Part  B  regulations. 
However,  a  series  of  short-term 
suspensions  totaling  more  than  10  days 
couid  amount  to  a  change  of  placement 
based  on  the  circumstances  of  the 
individual  case.  A  second  note 
foUowring  this  section  would  encourage 
public  agencies  whenever  removing  a 
child  with  disabilities  from  the  regular 
placement  to  review  as  soon  as  possible 
the  circumstances  surrounding  the 
child's  removal  and  consider  whether 
the  child  was  receiving  services  in 
accordance  with  the  child's  lEP  and 
whether  the  child's  behavior  could  be 
addressed  through  minor  classroom  or 
progran^djustments  or  whether  the 
child's  lEP  team  should  be  reconvened 
to  address  changes  in  that  document 

Proposed  §  300.521  reflects  the 
provisions  of  section  615(k)(2)  of  the 
Act  regarding  the  authorify  of  a  hearing 
officer  to  place  a  child  with  a  disabilify 
in  an  interim  alternative  educational 
setting  for  not  more  than  45  days  if  the 
hearing  officer  determines  that  the 
public  agency  has  demonstrated  by 
substantial  evidence  that  maintaining 
the  child  in  the  child's  current 
educational  placement  is  likely  to  result 
in  injury  to  die  child  or  to  others,  and 
considers  the  appropriateness  of  the 
child's  current  placement,  whether  the 
agency  has  made  reasonable  efforts  to 
minimize  the  risk  of  harm,  including  the 
use  of  supplementary  aids  and  services, 
and  then  determines  that  the  interim 
alternative  educational  setting  meets 
certain  requirements.  The  Secretary  is 
proposing  to  clarify  how  this 
determination  is  made  by  specifying 
that  the  determination  is  made  by  a 
hearing  officer  in  an  expedited  due 
process  hearing.  The  Secretary  believes 
that  a  due  process  hearing  was 
contemplated  by  Congress  in  view  of  the 
requirement  that  the  agency 
demonstrate  the  likely  risk  of  harm  by 
"substantial  evidence",  which  is 
defined  at  section  615(k)(10)  as  beyond 
a  preponderance  of  the  evidence. 


Paragraph  (e)  of  this  section  would 
include  the  stetutory  definition  of  this 
term. 

Proposed  §  300.522  would  incorporate 
the  section  615(k)(3)  requirements  that 
the  alternative  educational  setting  be 
determined  by  the  IE?  team  and  that  it 
be  selected  so  as  to  enable  the  child  to 
continue  to  participate  in  the  general 
curriculum,  although  in  another  setting, 
and  to  continue  to  receive  those  services 
and  modifications.  Including  those 
described  in  the  child's  current  lEP,  that 
v«rill  enable  the  child  to  meet  the  goals 
set  out  in  that  lEP,  and  include  services 
and  modifications  designed  to  address 
the  behavior,  so  that  it  does  not  recur. 
This  statutory  language  would  be 
interpreted  only  as  necessary  to  make 
clear  that,  consistent  with  proposed 
§§300.520  and  300.121.  these 
requirements  would  have  to  be  met  if  a 
child  is  removed  from  his  or  her  current 
educational  placement  for  more  than  10 
school  days  in  a  school  year. 

Proposed  §  300.523  would  reflect  die 
provisions  of  section  615(10(4) 
concerning  when  and  how  a 
manifestetion  determination  review  is 
conducted  with  the  following 
modifications:  (1)  a  paragraph  (b)  virould 
include  the  Secretary's  proposal  that  if 
a  child  with  disabilities  is  removed  from 
the  child's  current  educational 
placement  for  10  school  days  or  less  in 
a  given  school  year,  and  no  further 
disciplinary  action  is  contemplated,  the 
manifestation  review  need  not  be 
conducted;  (2)  a  paragraph  (e)  would 
clarify  that  if  the  IE?  team  determines 
that  any  of  the  standards  described  in 
the  stetute  are  not  met,  the  team  must 
consider  the  child's  behavior  to  be  a 
manifestetion  of  the  child's  disabilify; 
and  (3)  a  paragraph  (f)  would  make  clear 
that  the  manifestation  review  may  be 
conducted  at  the  same  meeting  in  which 
the  behavioral  review  of  proposed 
§  300.520(b)  is  done.  The  interpretetion 
in  paragraph  (e)  on  how  the 
manifestetion  determination  is  made, 
using  on  the  standards  described  in  the 
stetute,  is  based  on  the  explanation  of 
this  decision  process  in  the 
congressional  committee  reports.  A  note 
following  this  section  would  quote  the 
langxiage  of  the  House  Committee 
Report  on  how  the  manifestetion 
determination  is  made.  A  second  note 
would  explain  that  if  the  decision  is  that 
the  behavior  is  a  manifestetion  of  the 
child's  disabilify,  the  LEA  must  take 
steps  to  remedy  any  deficiencies  found 
during  that  review  in  the  child's  lEP  or 
placement  or  in  their  implementetion. 
Often  these  steps  will  enaUe  a  child 
whose  behavior  is  a  manifiBstetion  of  his 
or  her  disabilify  to  retiim  to  the  child's 


current  educational  placement  before 
the  expiration  of  the  45-day  period. 

Proposed  §  300.524  (a)  and  (b)  would 
reflect  the  provisions  of  section 
615(k)(5)  regarding  behavior  that  is  not 
a  manifestetion  of  a  child's  disabilify. 
Proposed  paragraph  (c)  would  clarify 
that  the  requiremente  of  the  "pendency" 

E revision  apply  if  a  parent  requeste  a 
earing  to  appeal  a  decision  that  a 
child's  behavior  is  not  a  manifestetion 
of  the  child's  disabilify.  Section  615())  of 
the  Act  provides  that  the  only 
exceptions  to  the  "pendency"  nde  are 
those  specified  in  section  615(kX7)  of 
the  Act.  which  concerns  placement 
during  parent  appeals  of  45-day  interim 
altnnative  educational  placemente.  A 
jiote  foUovidng  this  section  would 
further  explain  this  issue. 

Section  504  of  the  Rehabilitetion  Act 
of  1973  prohibite  discrimination  on  the 
basis  of  disabilify,  including 
disciplining  children  with  disabilities 
for  behavior  that  is  a  manifestetion  of 
their  disabilify.  For  example, 
disciplining  a  child  with  a  seizure 
disorder  for  behavior  that  resulte  from 
that  disalHlify  wotdd  violate  Section 
504.  The  Secretary  invites  comment  on 
whether  further  clarification  of  this 
point  should  be  provided  in  these 
regulations. 

Proposed  §  300.525  would  reflect  the 
requirements  of  section  615(kX6) 
regarding  parent  appeals  of 
manifestation  determinations  or  any 
decision  regarding  placement,  including 
the  requirement  for  an  expedited 
hearing,  and  the  standards  used  by  the 
hearing  officer  in  reviewing  these 
decisions. 

Proposed  §  300.526  woiUd  adopt  the 
requirements  of  section  615(kX7) 
involving  placement  if  a  parent  requests 
a  hearing  to  challenge  the  interim 
alternative  educational  setting  or  the 
manifestetion  determination,  including 
the  r0qiurement  that  the  child  remain  in 
die  interim  alternative  educational 
setting  until  the  decision  of  the  hearing 
officer  or  the  expiration  of  the  45-day 
period,  whichever  comes  first,  the 
requirement  that  an  LEA  may  request  an 
expedited  due  process  hearing  to  seek  to 
demonstrate  to  the  bearing  officer  that  it 
would  be  dangerous  to  return  the  child 
to  his  of  her  current  educational 
placement,  and  the  standards  that  the 
hearing  officer  uses  in  reaching  a 
decision.  Proposed  paragraph  (c)(3) 
would  clarify  that  these  placements 
would  be  for  a  dxuation  of  not  more 
than  45  days,  as  the  45-day  limit  is  one 
of  the  standards  in  section  615(k)(2) 
referred  to  in  section  615(k)(7){C).  A 
note  following  this  section  would 
explain  that  if  the  LEA  mainteins  that 
the  child  is  still  dangeroiis  at  the 
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expiration  of  the  45  davs  and  the  issue 
has  not  been  resolved  larough  due 
process,  the  LEA  could  seek  a 
subsequent  expedited  hearing  on  the 
issue  of  dangerousness. 

Pn^iosed  §  300.527  would  incorporate 
tha  statutory  requirements  of  section 
615(k)(8)  regarding  the  application  of 
these  rules  to  children  not  yet 
determined  eligible  for  sf>ecial 
education  and  related  services,  with 
certain  clarifications.  Paragraph  (b)(1) 
would  clarify  that  oral  communication 
from  the  child's  parents  would 
constitute  a  basis  for  knowledge  only  if 
the  parent  is  illiterate  in  English  or  has 
a  disability  that  prevents  a  written 
statement  Proposed  paragraphs  (cH2Kii) 
and  (iii)  would  clarify  that  if  the  parents 
have  requested  an  evaluation,  the  child 
remains  in  the  educational  placement 
determined  by  school  authorities  until 
the  evaluation  is  completed,  and  that  if 
the  result  of  the  evaluation  is  that  the 
child  is  a  child  with  a  disability,  the 
agency  must  provide  special  education 
and  related  services  in  accordance  with 
the  provisions  of  Part  B,  including  the 
requiremants  of  proposed  §§  300.520- 
300.529  and  section  612(a)(lHA)  of  the 
Act. 

In  proposed  §  30a528.  the  Secretary 
propoaes  to  specify  what  an  expedited 
due  process  hearing  must  entail, 
including  time  frames  and  hearing 
procedures,  the  qualifications  of  hearing 
officers,  and  appeal  rights.  These 

E revisions  are  based  on  the  Secretary's 
alief  that  all  expedited  hearings  under 
these  discipline  procedures  should 
result  in  decisions  within  a  very  short 
period  of  time  in  order  to  protect  the 
interests  of  both  schools  and  children 
with  disabilities,  and  that  a  IQ-business- 
day  limit  would  allow  these  hearings  to 
result  in  decisions  before  the  expiration 
of  a  potential  10-school-day  removal  of 
a  child  from  the  regular  placement.  The 
Secretary  believes  that  requiring  tfiat 
due  process  hearing  officers  under  these 
procedures  meet  the  same  requirements 
that  apply  to  hearing  officers  under 
other  due  process  procedures  under  the 
Act  and  that  the  hearings  meet  the  same 
basic  standards  that  apply  to  other  due 
process  hearings  will  ensure  that  these 
proceeding  meet  basic  standards  of  due 
process,  and  are  perceived  as  fair,  while 
allowing  some  flexibility  by  allowing 
States  to  adjust  their  own  procedural 
rules  to  accommodate  these  very  swift 
hearings. 

Proposed  §  300.529  incorporates  the 
provisions  of  section  615(k)(9)  of  the 
Act  regarding  reporting  crimes 
committed  by  a  child  with  a  disabilify 
to  appropriate  authorities  and 
transmitting  copies  of  the  special 
education  and  disciplinary  records  of 


the  child  to  the  authorities  to  whom  the 
agency  reports  the  crime. 

Procedures  for  Evaluation  and 
Determinations  of  Eligibilify 

Proposed  §  300.530  would  reflect 
section  612(a)(7),  which  gives  general 
responsibility  to  the  SEA  to  ensure  that 
each  public  agency  establishes  and 
implements  evaluation  pnx:edures  that 
meet  the  requirements  of  the  Act. 
Proposed  §  300.531  incorporates  the 
requirement  of  section  614(a)(1)  that 
each  public  agency  conduct  a  fiill  and 
complete  initial  evaluation  before 
initiating  the  provision  of  special 
education  and  related  services  to  a  child 
with  a  disabilify.  Proposed  §  300.532 
incorporates  the  requirements  of  section 
614(b)  (2)  and  (3)  and  section 
612(a)(6)(B)  with  the  requirements  of 
current  regulations  that  a  variefy  of 
assessment  tools  and  strategies  must  be 
used  to  gather  information  about  the 
child;  that  evaluation  materials  include 
those  tailored  to  assess  specific  areas  of 
educational  need  and  not  merely 
designed  to  provide  a  single  general 
intelligence  quotient;  and  that  tests 
must  be  selected  and  administered  so  as 
to  best  insure  that  the  test  results 
accurately  reflect  the  child's  aptitude  or 
achievement  level  or  whatever  the  test 
purports  to  measure,  rather  than  the 
child's  impaired  sensory,  manual  or 
speaking  skills.  Three  notes  following 
proposed  §  300.532  would  explain  how 
a  public  agency  meets  its  obligation  to 
properly  evaluate  a  child  who  is  limited 
English  proficient  and  suspected  of 
having  a  disabilify. 

Proposed  §  300.533  would  reflect  the 
provisions  of  section  614(c)  (1),  (2),  and 
(4)  of  the  Act  regarding  review  of 
existing  evaluation  data  and 
determinations  of  whether  more  data  is 
needed.  Proposed  §  300.534  would 
incorporate  the  requirements  of  section 
614  (b)  (4)  and  (5)  and  (c)(5)  of  the  Act 
remrding  determinations  of  eligibilify. 

Proposed  §  300.535  would  maintain 
from  the  ciirrent  regulations  the 
procedures  for  determining  eligibilify. 

Proposed  §  300.536  wodd  r  Hect  the 
statutory  provisions  of  section  ol4(aK2) 
concerning  reevaluation  and  the 
existing  regulatory  provision  regarding 
review  of  lEPs,  with  minor 
modifications. 

Additional  Procedures  for  Evaluating 
Children  with  Specific  lemming 
Disabilities 

Proposed  §  300.540  would  be  changed 
from  the  current  regulation  only  as 
necessary  to  reflect  the  new 
requirements  as  described,  concerning 
the  composition  of  the  teams  of 
individuals  who  make  determinations 


about  eligibilify.  Proposed  §§  300.541 
and  300.542,  regarding  the  criteria  for 
determining  the  existence  of  a  specific 
learning  disabilify  and  observation  of  a 
child  suspected  of  having  a  specific 
learning  disabilify.  would  be  unchanged 
from  current  regulations.  Proposed 
§  300.543,  concerning  the  written  report, 
would  be  changed  from  current 
regulations  only  to  make  clear  that  for 
a  child  suspected  of  having  a  specific 
learning  disability,  this  report  satisfies 
the  requirement  for  documentation  of 
the  determination  of  eligibilify  as 
described  with  reference  to  proposed 
§  300.534(a). 

The  Secretary  intends  to  review 
carefully  over  the  next  several  years  the 
additional  procedures  for  evaluating 
children  suspected  of  having  a  specific 
learning  disabilify  contained  in 
proposed  §§  300.540-300.543  in  light  of 
research,  expert  opinion  and  practical 
knowledge  of  identifying  children  with 
a  specific  learning  disabilify  with  the 
purpose  of  considering  whether 
legislative  proposals  should  be 
advanced  for  revising  these  procedures. 

L,east  Restrictive  Environment 

Proposed  §§  300.550-300.556  are 
taken  from  current  regulations,  with  the 
exceptions  noted.  These  provisions 
interpret  the  statutory  provision 
regarding  placement  in  the  least 
restrictive  environment  in  Section 
612(aK5)(A).  which  is  substantively  the 
same  as  prior  law.  A  minor  change  to 
proposed  §  300.550(a)  would  be  made  to 
reflect  the  new  organization  of  the 
statute  around  State  eligibilify 
requirements,  and  a  conforming  change 
to  the  note  following  proposed 
§  300.552  to  update  a  reference  to 
another  section  of  this  regulation.  A 
note  following  proposed  §  300.551 
would  be  added  explaining  that  home 
instruction  is  generally  only  appropriate 
for  children  who  are  medically  fragile 
and  those  who  are  unable  to  participate 
with  nondisabled  children  in  any 
activities.  Section  300.552  from  current 
regulations  would  be  revised  to 
incorporate  the  provisions  of  current 
regulaUons  in  §  300.533(a)  (3)  and  (4) 
regarding  how  the  placement  decision  is 
made.  A  note  following  this  section 
would  be  added  to  explain  that  the 
group  of  persons  making  the  placement 
decision  may  also  serve  as  the  child's 
lEP  team,  as  long  as  all  appropriate  lEP 
team  members  are  included.  Another 
note  would  be  added  suggesting  that  if 
lEP  teams  appropriately  consider  and 
include  in  lEPs  positive  behavioral 
interventions  and  supplementary  aids 
and  services  many  children  who  would 
otherwise  be  disruptive  will  be  able  to 
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participate  in  regular  education 
classrooms. 

Confidentialify  of  Information 

With  the  following  exceptions, 
proposed  §§  300.560-300.575  and 
§  300.577  retain  the  provisions  of 
current  regulatiojis  on  confidentialify  of 
information,  with  only  very  minor, 
nonsubstantive  changes.  These 
provisions  interpret  the  statutory 
provision  regarding  confidentialify  in 
sections  612Ta)(8)  and  617(c).  A  new 
note  would  be  added  as  Note  2 
following  proposed  §  300.574 
explaining  the  relationship  between 
these  procedures  and  the  new 
requirements  concerning  transfer  of 
rights  to  students  at  the  age  of  majorify, 
as  discussed  under  proposed  §  300.517. 
A  new  regulation  would  be  added 
(proposed  §  300.576)  reflecting  the 
statutory  authorify  from  section  613(j)  of 
the  Act  for  SEAs  to  require  LEAs  to 
include  in  records  of  a  child  with  a 
disabilify  a  statement  of  current  or 
previous  disciplinary  action,  and 
transmit  that  statement  to  the  same 
extent  that  disciplinary  iiiformation  is 
included  in.  and  transmitted  with, 
records  of  nondisabled  children, 
including  a  description  of  information 
relevant  to  the  discipline.  The  statute 
also  requires  that  if  a  State  adopts  such 
a  policy  and  the  child  transfers  fiom  one 
school  to  another,  any  transmission  of 
the  child's  iteords  must  include  both 
the  child's  current  lEP  and  any 
statement  of  current  or  previous 
disciplinary  action  taken  against  the 
child. 

Department  Procedures 

Proposed  §§  300.580-300.586  largely 
restate  existing  regulatory  provisions 
concerning  Department  procedures  for 
State  plan  disapproval  as  Department 
procedures  for  determinations  of  State 
ineligibilify,  in  light  of  the  restructiuing 
of  the  Act  to  eliminate  the  State  plan. 
Reflecting  the  requirement  in  section 
612(d)  of  the  Act,  a  new  proposed 
§  300.580  would  sUte  that  if  the 
Secretary  determines  a  State  is  eligible 
to  receive  a  grant,  the  Secretary  notifies 
the  State. 

A  new  §  300.587  would  be  added  to 
incorporate  the  statutory  provisions  of 
section  616(a)  of  the  Act  regarding 
enforcement  by  the  Department  if  a  SEA 
or  LEA  feils  to  comply  with  Part  B  of  the 
Act  or  its  r^ulations.  This  section 
would  incorporate  the  types  o#% 
enforcement  actions  available  to  the 
Department — withholding  payments  in 
whole  or  in  part,  and  referral  to  the 
Department  of  Justice,  mentioned  in 
section  616(a),  and  taking  any  other 
enforcement  action  authorized  by  law. 


such  as  other  actions  authorized  under 
20  U.S.C.  1234.  The  Secretary  proposes 
to  r^ulate  to  clarify  the  type  of  notice 
and  hearing  provided  before 
%vithholding  and  referral  for 
enforcement  action  because  the  type  of 
hearing  appropriate  before 
aiuiouncement  of  an  enforcement  action 
that  itself  involves  an  adversarial 
hearing  logically  vriil  be  different  than 
the  adversarial  hearing  before  a 
withholding  or  eligibilify  decision. 
Proposed  pcuagraph  (e)  of  this  section 
would  address  eniforcement  in 
situations  in  which  a  State  has  assigned 
responsibilify  for  children  with 
disabilities  who  are  convicted  as  adults 
under  State  law  and  incarcerated  in 
adult  prisons  to  an  agency  other  than 
the  SEA. 

In  proposed  §  300.589.  the  Secretary 
proposes  to  revise  the  current  regulatory 
provision  regarding  the  statutory 
requirement  in  section  612(a)(l8KC) 
permitting  a  waiver,  in  whole  or  in  part, 
of  the  supplement,  not  supplant  rule  for 
use  of  funds  provided  under  Part  B  if 
the  State  demonstrates  by  clear  and 
convincing  evidence  that  all  children 
with  disabilities  in  the  State  have  PAPE 
available  to  th«n.  and  the  Secretary 
concurs  with  the  evidence  provided  by 
the  State.  Section  612(aKl9)(C)(ii)  now 
also  provides  that  the  Secretary  may 
waive  the  new  maintenance  of  State 
financial  support  requirement  of  section 
612(a)(19)(A]  if  the  Secretary  determines 
that  the  State  meets  the  standard 
described  in  section  612(aKl8)(C). 
Section  612(a)(19)(E)  directs  the 
Secretary  to  issue  proposed  regulations 
establishing  procedures,  including 
objective  criteria  and  consideration  of 
the  results  of  compliance  reviews  of  the 
State  conducted  by  the  Department, 
within  6  months  of  the  enactment  of  the 
IDEA  Amendments  of  1997  (or 
December  4,  1997)  and  final  regulations 
on  this  topic  within  one  year  of 
enactment  (or  Jime  4. 1998).  The 
Secretary  proposes  to  implranent  these 
requirements  by  providing  that  a  State 
wishing  to  request  a  waiver  must 
submit:  (1)  an  assurance  that  FAPE  is 
and  %nll  remain  available  to  all  children 
with  disabilities  in  the  State;  (2)  the 
evidence  that  the  State  wishes  the 
Secretary  to  consider  that  details  the 
basis  on  which  the  State  has  concluded 
that  FAPE  is  available  to  all  children 
with  disabilities  in  the  State  and  State 
procedures  regarding  child  find, 
monitoring.  State  complaint  handling 
and  due  process  hearings;  (3)  a 
simunary  of  all  State  and  Federal 
monitoring  reports  and  hearing 
decisions  for  the  prior  three  years  that 
include  any  finding  that  FAPE  was  not 


available  and  evidence  that  FAPE  is 
now  available  to  all  children  addressed 
in  those  reports  and  decisions;  and  (4) 
evidence  that  the  State  in  reaching  its 
conclusion  that  FAPE  is  available  to  all 
children  with  disabilities  in  the  State 
consulted  with  interested  organizations 
and  parents  in  the  State  and  a  summary 
of  that  input  If  the  Secretary  determines 
that  the  State  has  made  a  prima  facie 
showing  that  FAPE  is  available  to  all 
children  with  disabilities  in  the  State, 
the  Secretary  conducts  a  public  hearing 
on  whether  FAPE  is  and  will  be 
available  to  all  children  with  disabilities 
in  the  State.  If  the  Secretary  coiu:ludes 
that  the  evidence  clearly  and 
convincingly  demonstrates  that  FAPE  is 
and  will  be  available  to  all  children 
with  disabilities  in  the  State,  the 
Secretary  provides  a  waiver  for  a  one- 
year  period.  The  Secretary  also  proposes 
that  a  State  use  these  same  procedures 
to  obtain  a  waivw  in  subsequent  years. 
The  Secretary  believes  that  these 
procedures  would  appropriately  allow 
States  to  demonstrate  that  all  children 
with  disabilities  in  the  State  are,  and 
will  be,  ap{m>priately  served  so  that  a 
waiver  could  be  granted  without 
violating  the  rights  of  childien  with 
disabilities. 

Subpart  F— State  Administration 

General 

Proposed  §  300.600  (a)  through  (c) 
would  retain,  with  minor 
nonsubstantive  changes,  the  provisions 
of  current  regulations  concerning  SEA 
responsibilify  for  all  educational 
programs  for  children  with  disabilities 
in  the  State,  consistent  with  section 
612(aKll).  Paragraph  (d)  of  this  section 
would  add  the  new  provision  from 
section  612(a)(llMC)  of  the  Act  which 
permits  the  Governor  (or  other 
authorized  individual  under  State  law), 
consistent  with  State  law,  to  assign  to 
another  public  agency  of  the  State  the 
responsibilify  of  ensuring  that  the 
requirements  of  Pari  B  of  the  Act  are 
met  with  respect  to  children  with       « 
disabilities  who  are  convicted  as  adults 
under  State  law  and  incarcerated  in 
adult  prisons.  The  note  following  this 
section  in  current  regulations  would  be 
maintained. 

Proposed  §  300.601  would  retain, 
with  only  minor,  nonsubstantive 
revisions,  the  current  regulation 
specifying  that  Part  B  of  the  Act  not  be 
construed  to  permit  a  State  to  reduce 
medical  and  other  assistance  available 
to  children  with  disabilities  or  alter  the 
eligibilify  of  a  child  with  a  disabilify  to 
receive  services  that  are  also  part  of 
FAPE,  based  on  the  statutory  provision 
at  section  612(e). 
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Proposed  §  300.602  would  reflect  the 
new  statutory  cap  on  the  amount  of 
funds  that  States  can  retain  for 
administration  and  other  State-level 
activities.  Section  611(f)(1)  provides  that 
each  year  the  Secretary  will  determine 
and  report  to  each  State  an  amount  that 
is  25  percent  of  the  amount  the  State 
received  under  section  611  for  fiscal 
yeai  1997  cumulativelv  adjusted 
annually  by  the  lesser  uf  the  percenta^ 
increase  of  the  State's  allocation  from 
the  prior  year's  allocation  or  the  rate  of 
inflation,  which  wrill  be  the  maximiim 
amount  that  the  State  can  retain  for 
these  purposes. 

Use  of  Funds 

Section  61  l(fK2)  specifies  that  a  State 
can  use  for  State  administration  of  the 
Part  B  program,  including  sectimi  619. 
not  more  than  twenty  percent  of  the 
amount  that  the  State  may  retain,  or 
$500,000  adjusted  cumulatively  for 
inflation,  whichever  is  greater,  and  that 
each  oud3ring  area  can  retain  $35,000  for 
that  purpose.  This  provision  is  reflected 
in  proposed  $  300.620. 

Proposed  §  300.621  would  maintain 
the  requirements  of  ctirrent  regulations 
on  the  allowable  uses  of  funds  retained 
by  the  State  for  State  administration, 
reflecting  the  SecMtary's  interpretation 
of  section  611(fX2)  of  the  Act  The 
Secretary  believes  that  these  provisions 
adequately  address  the  statutory 
purpoae  of  these  funds  while  giving 
States  reesonable  flexibility  in  how  they 
use  these  funds. 

Section  611(fK4)  of  the  Act  creates  a 
new  category  of  subgrants  that  SEAs, 
under  certain  circiunstances,  will  make 
to  LEAs  for  capacity  building  and 
improvement 

Proposed  $  300.622  would  reflect  this 
new  authority,  including  the  statutorily 
prescribed  purposes  of  these  subgrants 
to  LEAs. 

Proposed  §  300.623  would  describe 
the  amount  reserved  far  capacity- 
building  and  improvement  subgrants  to 
LEAs,  consistent  with  the  requirement 
of  section  611(f)(4)(B)  of  the  Act  A  note 
would  be  added  foUovnng  this  section 
that  would  explain  that  the  amount  of 
funds  available  for  these  capacity- 
building  and  improvement  subgrants  to 
LEAs  will  vary  year  to  year,  and  that  in 
each  year  folloMring  a  year  in  which 
these  subgrants  are  made,  these  funds 
become  part  of  the  required  flow- 
through  subgrants  to  all  LEAs. 

In  proposed  §  300.624,  the  Secretary 
proposes  to  provide  clear  authority  for 
States  to  establish  priorities  to  award 
capacity  building  and  improvement 
subgrants  competitively  or  on  a  targeted 
basis  because  the  Secretary  believes  that 
this  flexibility  is  necessary  to  enable 


States  to  design  these  subgrants  to  suit 
State  needs.  A  note  following  this 
provision  would  recognize  that  the 
purpose  of  these  subgrants  is  to  address 
particular  needs  that  are  not  readily 
addressed  through  formula  assistance, 
and  that  SEAs  can  use  these  subgrants 
to  promote  innovation,  capacity 
building,  and  systemic  improvement 

State  Advisory  Panel 

Propoaed  §  300.650  would  retain  the 
provisions  of  current  regulation 
concerning  establishmen  >"  f  State 
advisory  panels,  consistent  with  section 
612(a)(21)(A)  of  the  Act  A  note  would 
be  added  to  follow  this  section  making 
clear  that  the  State  advisory  panel 
advises  the  State  regarding  the 
education  of  all  children  with 
disabilities  in  the  State,  inclu'li^g  in 
situations  where  the  State  ha»  divided 
State  responsibility  for  eligible  children 
with  disabilities  who  have  been 
convicted  as  adults  and  are  incarcerated 
in  adult  prisons. 

Proposed  §  300.651  would  reflect  the 
new  statutory  membership  requirements 
for  the  State  advisory  panel,  as  provided 
in  section  612(aM21)  (B)  and  (C), 
including  a  new  statutory  requirement 
that  a  majority  of  the  members  of  the 
panel  must  be  individuals  with 
disabilities  or  parents  of  children  with 
disabilities. 

Proposed  $  300.652  would  reflect  the 
duties  of  the  advisory  panel,  as 
specified  in  section  612(aK21)(D)  of  the 
Act 

Proposed  §  300.653  would  maintain 
&om  the  current  regulations  the 
advisory  panel  procedures,  representing 
the  Secretary's  interpretation  of 
reasonable  rules  for  the  op>erations  of  an 
advisory  panel  under  the  Act 

State  Complaint  Procedures 

The  current  Part  300  regulations 
establish  a  State  complaint  mechanism 
that  individuals,  organizations,  and 
other  interested  parties  can  use  to  bring 
to  the  SEA'S  attention,  for  resolution, 
allegations  that  a  public  agency  is 
violating  a  requirement  of  Part  B  or  its 
implementing  regulations.  The 
Secretary  views  these  State  complaint 
procedures  as  an  important,  less  cosUy, 
less  time  consiuning,  and  less  formal 
alternative  to  due  process  hearings  and 
other  dispute  resolution  mechanisms 
through  which  disagreements  under 
Part  B  and  its  regulations  may  be 
resolved.  Propowd  §$  300.660-30a662 
would  retain  these  State  complaint 
procedures  with  the  changes  described. 

The  Secretary  proposes  in  proposed 
§  300.660(b)  to  revise  the  current 
regulation  to  require  that  States  widely 
disseminate  to  parents  and  others 


information  about  the  State's  complaint 
procedures.  The  Secretary  intends, 
through  this  requirement,  in 
conjunction  wtdi  the  provision  in 
proposed  §  300.503(b)(8)  that  would 
require  that  prior  written  notice  to 
parents  of  children  with  disabilities 
include  a  description  of  the  State 
complaint  procedures  and  how  to  file  a 
complaint,  to  ensure  that  persons 
interested  in  special  education  in  a  State 
know  that  there  are  alternatives  to 
resorting  to  due  process  hearings  that 
can  be  used  to  resolve  disputes.  A  new 
note  would  be  added  following  this 
section  that  would  explain  that  in 
resolving  an  alleged  denial  of  FAPE,  an 
SEA  may  award  compensatory 
education  if  appropriate. 

Propoaed  §  300.661  would  retain  bom 
ciurent  regulation  the  minimum  State 
complaint  procedures  in  current 
regulations,  with  one  exception.  In  this 
propoaed  regulation  the  Secretary 
proposes  to  delete  the  provision 
regarding  Secretarial  review.  This 
change  reflects  a  recommendation  of  the 
Department's  Inspector  General  in  his 
report  of  August,  1997  on  the  utility  and 
efficiency  of  the  Secretarial  review 
process  under  the  IDEA.  In  that  report 
the  Inspector  General  noted  that  in  the 
Seoetanal  review  process  the 
D^iartmant's  limited  resources  for 
implementation  of  the  II^A  are  being 
diverted  to  an  activity  that  is  providing 
minimal  benefits  to  children  with 
disabilities  or  to  the  program.  The 
Secretary  expects  that  removing  the 
Secretarial  review  provision  will  allow 
the  Departmenf  to  spend  more  of  its 
time  and  attention  on  evaluating  States' 
systems  for  ensuring  compliance  with 
program  requirements,  which  will  have 
benefit  for  all  parties  interested  in 
special  education. 

Two  new  notes  would  be  added 
following  proposed  %  300.661.  The  first 
woidd  clarify  that  if  a  complaint  is 
received  that  raises  an  issue  that  is  also 
the  subject  of  a  due  process  hearing,  or 
multiple  issues,  some  of  which  are  also 
the  subject  of  a  due  process  hearing,  the 
SEA  must  set  aside  die  issues  in  due 
process  until  the  end  of  the  hearing,  but 
resolve  the  remaining  issxies  in  the 
complaint  within  the  60-day  complaint 
time  line.  The  second  proposed  note 
would  explain  that  if  an  issue  raised  in 
a  complaiJat  previously  had  been  the 
subject  of  a  due  process  hearing,  the 
hearin^ecision  would  be  binding,  and 
the  SEA  would  satisfy  its  obligation 
under  these  procedures  by  informing 
the  complainant  that  the  hearing 
decision  is  binding  as  to  that  issue.  The 
note  would  also  explain  that  the  SEA 
would  have  to  resolve  an  alleged  bilure 
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lo  implement  a  due  process  hearing 
decision. 

The  Secretary  proposes  in  proposed 
$  300.662  to  maintain  the  provisions  of 
cmrent  regulation  regarding  filing  a 
complaint,  and  add  a  new  paragraph  (c) 
that  would  specify  that  complaints  must 
be  received  within  one  year  of  the 
alleged  violation,  unless  a  longer  period 
is  leasonable  because  die  violation  is 
continuing  or  the  complainant  is 
requesting  compensatory  services  for  a 
violation  that  occurred  not  more  than 
three  years  prior  to  the  date  the 
complaint  is  received  by  the  SEA.  The 
Seoetaiy  believes  that  SEAs  should  not 
be  required  in  the  future  to  use  their 
resources  to  resolve  complaints  that  do 
not  involve  issues  that  are  relevant  to 
the  current  operation  of  the  Stale's 
special  education  program  and  tbM  do 
not  involve  the  possiUlity  of 
educational  remedy  for  particular 
children.  A  note  following  this  section 
would  be  added  to  explain  that  SEAs 
must  resolve  complaints  that  meet  the 
complaint  requirements,  even  if  filed  by 
an  organization  or  individual  from 
another  State. 

Suhport  G— Allocation  of  Funds; 
Repoits 

AlTOcations 

Proposed  §  300.700  would  adopt  the 
special  definition  of  "State"  from 
section  611(hM2)  of  the  Act  with  regard 
to  distribution  of  funds  provided  under 
section  611  of  the  Act 

Proposed  S  300.701  would  describe 
die  purpose  of  the  grants  undm  section 
611  of  die  Act  and  the  maximum 
amount  (rf  thote  grants,  as  provided  in 
section  611(8)  of  the  Act 

Proposed  §  300.702  would  incorporate 
the  statutory  definition  of  "average  per- 
pupil  racpenditxue  in  public  elementary 
and  secondary  schools  in  the  United 
States"  from  section  611(hXl)  of  the 
Act 

"Hie  IDEA  Amendments  of  1997  cieete 
a  new  formula  for  distribution  of  funds 
under  section  611  of  the  Act  that  is  first 
applied  when  the  appropriation  for 
section  611  of  the  Act  is  more  than  a 
certain  trigger  amount— $4,924,672,200. 
Until  that  time,  funds  under  section  611 
will  continue  to  be  distributed  based  on 
the  formtUa  under  section  611  before 
enactment  of  the  IDEA  Amendments  of 
1997,  with  certain  minor  changes 
stipulated  in  the  statute. 

Proposed  §  300.703(a)  would 
incorporate  the  general  order  of 
distribution  of  funds,  consistent  with 
section  611(dXl)  of  die  Act,  which 
qiplies  to  both  the  interim  and 
fonnula  distributioa. 


Proposed  §  300.703(b)  would 
incorporate  the  interim  formula  lor 
distribution  among  States,  including  the 
new  statutory  provision  permitting 
States  to  count  the  number  of  children 
receiving  special  education  and  related 
sovices  as  of  the  last  Friday  in  October 
or  December  1,  at  the  State's  discr^on. 
as  specified  in  section  611(dX2)  of  the 
Act 

Propoeed  §  300.706  reflects  the 
section  611(e)  (1)  and  (2)  requirements 
for  when  the  permanent  formula  takes 
eSsct.  and  calculation  of  the  "base  year" 
amount  for  purposes  of  that  new 
formula. 

Proposed  §  300.707  would  include  the 
requirements  of  die  new  frnmula  from 
section  611(eX3)  of  the  Act,  wdiidi 
specifies  that  funds  in  excess  of  those 
distributed  to  a  State  in  the  baae  year  an 
allocated  85  percent  cm  relative 
population  of  childrm  aged  3  through 
21  who  are  of  the  same  age  as  children 
with  disabilities  for  whom  the  State 
ensures  the  availability  of  FAPE  and  IS 
percent  on  the  basis  of  relative 
populations  of  children  of  those  ages 
who  are  living  in  povnty,  based  on  the 
most  recent  data  available  and  . 

satisfactory  to  the  Secretary- 
Proposed  §  300.708  would  specify  the 
statutory  floors  and  a  c^  in  the  size  of 
any  State's  increased  allocation,  as 
provided  in  section  611(eX3)  (B)  and  (C) 
of  the  Act  The  requirements  of  section 
611(eX4).  regarding  what  happens  if  the 
section  611  appropriation  decreases, 
would  be  incorpotated  in  proposed 
$300,709. 

Propoeed  §  300.710  would  retain, 
with  minor  modifications,  the 
provisions  of  current  regulations 
regarding  allocations  to  a  State  in  which 
a  bjrpess  is  implemented  for  private 
school  children  with  disabilities, 
consistent  with  section  612(fK2)  of  the 
Act 

Under  section  611(g)  of  the  Act,  States 
will  use  a  mechanism  for  distributing 
the  fiDrmula  siibgrant  funds  to  LEAs  that 
parallels  the  distribution  among  States. 
This  will  include  an  interim  formula, 
based  on  the  formula  in  the  Act  prior  to 
the  enactment  of  the  UXA  Amendmmits 
of  1997,  and,  aftw  the  611  appropriation 
is  greater  than  $4,924,674,200,  a  new 
permanent  procedure  that  like  the  one 
at  the  State  level,  allocates  new  funds  85 
percent  based  on  the  relative  numbers  of 
children  eiuolled  in  public  and  private 
elementary  and  secondary  schools  in 
the  agency's  jurisdiction,  and  IS  percent 
in  accordance  with  the  relative  numbers 
of  children  living  in  poverfy,  as 
determined  by  the  SEA. 

Proposed  §  300.711  would  reflect  the 
requirement  of  section  611(gXl)  that 
funds  not  retained  at  the  State  levd  for 


State  administration  and  other  State 
purposes,  or  distributed  to  LEAs  as 
capacify  building  and  improvunent 
subgrants,  must  be  distributed  to  LEAs 
and  State  agencies  under  the  statutory 
fiHmula  that  applies  in  that  year. 
Proposed  §  300.712  would  set  forth  tlw 
statutory  interim  farmula  and 
permanent  procedure  for  distribution  of 
funds  to  LEAs  and  State  agencies, 
reflecting  section  611(g)(2)  of  the  Act  A 
note  following  this  section  vrould 
explain  that  States  should  use  the  beat 
data  that  is  available  to  thera  on 
enrollmeirt  in  public  and  private 
schools,  and  that  States  have  discretian 
in  det«mining  what  data  to  use 
regarding  children  living  in  poverfy, 
and  suggests  some  options  for  poverfy 
data.  Propoaed  S  300.713  would  reflect 
the  statutory  requirements  of  section 
611(gX3)  concerning  treatment  of  fanner 
Chapter  1  State  agencies  in  the 
distribution  of  funds.  The  Secr^aiy 
proposes  minor  adjustments  to  make  the 
count  date  ba  children  in  these  aganciaa 
compatible  with  die  count  date  used  bjr 
the  State  for  LEA  reporting  because 
requiring  a  difEarent  count  data  in  a 
State  that  chooses  to  count  in  L£As  on 
the  last  Friday  in  October  could  result 
in  douUe  counting. 

Propoeed  §  300.714  would  ral^n  with 
minor  nonsubstantive  changes  die 
cuiient  regulatory  provision  concerning 
reallocation  of  LEA  funds  to  other  LEAs. 
This  {Hovision  raflects  the  requirements 
of  section  611(gX4)  of  the  Act 

Proposed  $$  300.715  and  300.716 
reflect  the  statutory  provisions  of 
sections  611(c)  and  611(i)  (1)  (A)  and  (B) 
and  (3)  regarding  payments  to  the 
Secretary  of  the  Interior  for  the 
education  of  Indian  children  and  for 

Inrlian  rhilHinn  aged  3  through  5.  The 

new  statutory  provisions  concerning 
grants  to  the  oudying  areas  and  freely 
associated  States  of  section  611(b) 
would  be  incorporated  in  proposed 
SS  300.717  through  300.722. 

Reports 

Proposed  §§  300.750  throu^  300.754 
would  retain,  from  the  current 
regulaticm,  the  provisions  concerning 
report  requirements  for  the  annual 
report  of  children  served,  the 
information  required  in  the  report, 
certification,  criteria  for  counting 
childrm.  and  other  responsibilities  of 
the  SEA  regarding  these  reports.  These 
provisions  are  consistent  with  the 
statutory  requirement  in  section  611(d) 
that  directs  that  funds  appropriated  for 
section  611  of  the  Act  continue  to  be 
allocated  besed  on  a  child  count  as  in 
effect  before  enactment  of  the  IIKA 
Amoidmraits  of  1997  for  some  time  into 
die  friture.  Minor  changes  would  be 
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made  to  reflect  the  fact  that  a  child 
count  for  distribution  of  funds  will  not 
be  required  under  the  permanent 
funding  formula,  and  to  reflect  the  new 
State  option  on  when  the  count  will  be 
conducted.  A  reference  to  the  old 
Chapter  1  handicapped  program  would 
be  eliminated,  as  that  program  no  longer 
exists. 

Proposed  §  300.755  would  incorporate 
the  new  statutory  requirements 
regarding  State  collection  and 
examination  of  data  to  determine  if 
significant  disproportionality  based  on 
race  is  occurring  in  the  State  regarding 
the  identification  and  placement  of 
children  with  disabilities. 

Proposed  §  300.756  would  reflect  new 
rules  specified  in  section  605  of  the  Act 
regarding  use  of  funds  provided  under 
Part  B  of  the  Act  for  the  acquisition  of 
equipment  or  construction. 

2.  Fait  aOl^PrMchool  Gmts  tot    , 
Children  With  Disabilities 

Subpart  A — General 

Proposed  §  301.1  in  the  proposed 
regulations  would  conform  the 
regulatory  purpose  for  the  Preschool 
Grants  for  Children  with  Disabilities 
Program  with  the  provisions  of  section 
619(a)  of  the  Act.  to  provide  grants  to 
States  to  assist  them  in  providing 
special  education  and  related  services  to 
children  with  disabilities  aged  three 
through  five  years,  and,  at  a  State's 
discretion,  to  two-year-old  children 
with  disabilities  who  will  tiun  three 
during  the  school  year. 

Proposed  §  301.4  would  list 
regulations  found  in  parts  other  than 
Part  301  that  also  apply  to  the  Preschool 
Grants  program.  The  proposed 
regulations  would  be  consistent  with 
the  existing  regulations,  with  three 
exceptions.  First,  the  proposed 
regulations  would  specify  that  the 
provisions  of  34  CFR  76.125-76.137  do 
not  apply  to  the  program,  consistent 
with  the  requirements  of  section 
611(b)(4)  providing  that  consolidation  of 
grants  is  no  longer  possible  for  the 
ouUying  areas.  Second,  the  proposed' 
regulations  would  specify  that  the 
requirements  of  34  CFR  76.650-76.662 
do  not  apply,  in  light  of  the  changes 
proposed  under  Part  300  regarding  the 
provision  of  services  to  children  placed 
by  their  fwrents  in  private  schools. 
Third,  the  reference  to  Part  86  would  be 
removed,  as  that  part  no  longer  applies 
to  SEAs  and  LEAs. 

Proposed  §  301.5  would  specify  the 
definitions  that  apply  to  certain  terms 
used  in  Part  301.  The  section  would  be 
unchanged  from  the  existing 
regulations,  with  the  following 
exceptions:  Consistent  with  the  IDEA 


Amendments  of  1997,  proposed 
§  301.5(a)  would  replace  the  term 
"intermediate  educational  unit"  with 
"educational  service  agency,"  and 
proposed  §  30t.5(c)  would  add  a 
definition  of  "State"  and  delete 
definitions  of  "comprehensive  service 
delivery  system"  and  "excess 
appropriation." 

Subpart  B— State  Eligibility  for  a  Grant 

Proposed  §  301.10  would  be 
conformed  with  section  619(b)  of  the 
Act,  and  provide  that  a  State  is  eligible 
to  receive  a  grant  luider  the  program  if 
the  State  is  eligible  under  34  CFR  Part 
300  and  the  State  demonstrates  to  the 
satisfaction  of  the  Secretary  that  it  has 
in  effect  policies  and  procedures  that 
assure  the  provision  of  FAPE  to  all 
children  with  disabilities  aged  three 
through  five  years  in  accordance  with 
the  requiremfents  of  34  CFR  Part  300, 
and  for  any  two-year-old  children  who 
are  provided  services  by  the  State  or  by 
an  LEA.  Proposed  §  301.12  would 
restate  the  current  regulation  concerning 
sanctions  if  a  State  does  not  make  FAPE 
available  to  all  preschool  children  with 
disabilities  to  conform  to  the  changes 
made  by  the  IDEA  Amendments  of  1997 
and  other  law. 

Subpart  C— Allocation  of  Funds  to 
States 

Proposed  §  301.20  would  be 
conformed  with  section  619(c)(1)  of  the 
Act,  and  provide  that,  after  reserving 
funds  for  studies  and  evaluations  under 
section  674(e)  of  the  Act,  the  Secretary 
will  allocate  the  remaining  amount 
among  the  States  in  accordance  with 
§§301.21-301.23. 

Proposed  §  301.21  would  incorporate 
the  requirements  of  section  619(c)(2)(A) 
of  the  Act  which  sets  forth  the  basis  on 
which,  sub)ect  to  certain  limitations 
(described  in  this  NPRM  under 
§  301.22),  allocations  to  States  under  the 
Preschool  Grants  program  would  be 
calculated  if  the-amount  available  to 
States  were  equal  to  or  greater  than  the 
amount  allocated  to  States  for  the 
preceding  fiscal  year.  Consistent  with 
this  statutory  provision .  proposed 
§  301.21(a)  would  provide  that,  except 
as  provided  in  §  301.22,  the  Secretary 
will  first  allocate  to  each  State  the 
amoimt  it  received  for  fiscal  year  1997. 
and  then  allocate  85  percent  of  any 
remaining  funds  to  States  on  the  \msIs 
of  their  relative  populations  of  children 
aged  3  through  5  and  allocate  15  percent 
of  those  remaining  funds  to  States  on 
the  basis  of  their  relative  populations  of 
all  children  aged  3  throu^  5  who  are 
living  in  poverty.  Also  reflecting  the 
statutory  requirements,  proposed 
§  301.21(b)  would  further  provide  that 


in  making  these  calculations,  the 
Secretary  will  use  the  most  recent 
population  data,  including  data  on 
children  living  in  poverfy,  that  are 
available  and  satisfactory  to  the 
Secretary. 

Consistent  with  section  619(c)(2)(B)  of 
the  Act,  proposed  §  301.22  (a)  and  (b) 
would  set  forth  floors  and  caps  for 
calculating  the  allocations  to  States 
under  the  Preschool  Grants  program  in 
fiscal  years  in  which  the  amount 
available  to  States  under  §  301.20  were 
equal  to  or  greater  than  the  amount 
allocated  to  States  for  the  preceding 
fiscal  year.  Proposed  §  301.22(c)  would 
also  be  conformed  to  section 
619(c)(2)(C)  of  the  Act  and  provide  for 
ratable  reductions  if  available  funds  are 
insufficient  to  make  allocations  to  the 
States  consistent  with  the  provisions  of 
§301.22  (a)  and  (b). 

Proposed  §  301.23  would,  consistent 
with  the  requirements  of  section 
619(c)(3)  of  the  Act.  set  forth  the  basis 
on  which  allocations  to  States  under  the 
Preschool  Grants  program  would  be 
calculated  if  the  amount  available  to 
States  under  §  301.20  were  less  than  the 
amount  allocated  to  States  for  the 
preceding  fiscal  year.  Proposed 
§  301.23(a)  would  provide  that  if  the 
amount  available  for  allocations  were- 
greater  than  the  amount  allocated  to  the 
States  for  fiscal  year  1997,  each  State 
would  be  allocated  the  sum  of  the 
amount  it  received  for  fiscal  year  1997 
plus  an  amount  that  bears  the  same 
relation  to  any  remaining  funds  as  the 
increase  the  State  received  for  the 
preceding  fiscal  year  over  fiscal  year 
1997  bears  to  the  total  of  all  of  those 
increases  for  all  States.  Proposed 
§  301.23(b)  would  provide  that  if  the 
amoimt  available  for  allocations  is  equal 
to  or  less  than  the  amount  allocated  to 
the  States  for  fiscal  year  1997,  each  State 
would  be  allocated  the  amount  it 
received  for  th^t  year,  ratably  reduced, 
if  necessary. 

Consistent  with  section  619(d)  of  the 
Act.  proposed  §  301.24  would  provide 
that  for  each  fiscal  year  a  State  may 
retain  for  administration  and  other 
State-level  activities,  in  accordance  with 
§§  301.25  and  301.26,  not  more,  as 
calculated  by  the  Secretary,  than  25 
percent  of  the  amount  the  State  received 
under  the  section  619  of  the  Act  for 
fiscal  year  1997,  ctunidatively  adjusted 
by  the  Secretary  for  each  succeeding 
fiscal  year  by  the  lesser  of — (1)  the 
percentage  increase,  if  any,  fiom  the 
preceding  fiscal  year  in  the  State's 
allocation  under  section  619  of  the  Act; 
or  (2)  the  rate  of  inflation,  as  measured 
by  the  percentage  incre^e,  if  any,  fiom 
the  preceding  fiscal  year  in  the 
Consumer  Price  Index  For  All  Urban 


Consumers,  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor. 

Consistent  with  section  619(e)  of  the 
Act,  proposed  §301.25  would  provide 
that  a  State  may  use  not  more  tiian  20 
percent  of  the  maximum  amount  it  may 
retain  under  §  301.24  for  any  fiscal  year 
for  (a)  administering  section  619  of  the 
Act  (including  the  coordination  of 
activities  under  Part  B  of  the  Act  with, 
and  providing  tecluiicai  assistance  to. 
other  programs  that  provide  services  to 
children  with  disabilities);  or  for  the 
administration  of  Part  C  of  the  Act.  or 
both,  if  the  SEA  is  the  lead  agency  for 
the  State  luider  that  part. 

Consistent  with  section  619(f)  of  the 
Act,  proposed  §  301.26  would  provide 
that  a  State  must  use  any  funds  that  it 
retains  under  §  301.24  and  does  not  use 
for  administration  under  §  301.25  for 
any  of  the  following:  (1)  support 
services  (including  establishing  and 
implementing  the  mediation  process 
required  by  section  615(e)  of  the  Act), 
which  may  benefit  children  with 
disabilities  younger  than  3  or  older  than 
5  as  long  as  those  services  also  benefit 
children  with  disabilities  aged  3 
through  5;  (2)  direct  services  for 
children  eligible  for  services  under 
section  619  of  the  Act;  (3)  developing  a 
State  improvement  plan  under  subpart  1 
of  part  D  of  the  Act;  (4)  activities  at  the 
State  and  local  levels  to  meet  the 
performance  goals  established  by  the 
State  luder  section  612(a)(16)  of  the  Act 
and  to  support  implementation  of  the 
State  improvement  plan  under  subpart  1 
of  part  D  of  the  Act  if  the  State  receives 
funds  under  that  subpart:  or  (5) 
supplementing  other  funds  used  to 
develop  and  implement  a  Statewide 
coordinated  services  system  designed  to 
improve  results  for  children  and 
families,  including  children  with 
disabilities  and  their  families,  but  not  to 
exceed  one  percent  of  the  amount 
received  by  the  State  under  section  619 
of  the  Act  for  a  fiscal  year.  A  note 
following  this  section  would  provide  an 
example  of  an  authorized  use  of  these 
funds. 

Subpart  D— Allocation  of  Funds  to 
Local  Educational  Agencies 

Proposed  §  301.30  would  provide  that 
a  State  must  distribute  any  fiinds  that  it 
does  not  retain  under  §  301.24  to  LEAs 
that  have  established  their  eligibilify 
under  section  613  of  the  Act.  consistent 
with  the  requirements  of  section 
619(g)(1)  of  the  Act. 

Proposed  §  301.31  would,  in 
conformity  with  section  619(g)(1),  set 
forth  the  basis  on  which  a  State  must 
distribute  the  funds  described  in 
$  301.30  to  LEAs  that  have  established 


their  eligibilify  under  section  613  of  the 
Act.  Proposed  §  301.31(a)  would  require 
that  the  State  first  award  to  each  of 
those  agencies  the  amount  it  would 
have  received  under  section  619  of  the 
Act  for  fiscal  year  1997  if  the  State  had 
distributed  75  percent  of  its  grant  for 
that  year  under  section  619(c)(3),  as 
then  in  effect.  Proposed  §  301.31(b) 
would  further  require  that,  after  making 
the  base  payment  allocations  required 
by  §  301.28(a),  the  State  allocate  85 
percent  of  any  remaining  funds  to  each 
LEA  on  the  basis  of  the  relative  numbers 
of  children  enrolled  in  public  and 
private  elementary  and  secondary 
schools  within  the  agency's  jurisdiction, 
and  15  percent  of  those  remaining  funds 
in  accordance  with  their  relative 
numbers  of  children  living  in  poverfy, 
as  determined  by  the  SEA.  A  note 
following  this  section  would  explain 
that  States  should  use  the  best  data  that 
is  available  to  them  on  enrollment  in 
public  and  private  schools,  and  that 
States  have  discretion  in  determining 
what  data  to  use  regarding  children 
living  in  poverfy,  and  proposes  some 
options  for  poverfy  data. 

Proposed  §  301.32(a)  would,  in 
conformify  with  section  619(g)(2)  of  the 
Act,  provide  that:  (a)  If  an  SEA 
determines  that  an  LEA  is  adequately 
providing  FAPE  to  all  children  with 
disabilities  aged  3  through  5  residing  in 
the  area  served  by  that  agency  with 
State  and  local  funds,  the  SEA  may 
reallocate  any  portion  of  the  funds 
under  section  619  of  the  Act  that  the 
LEA  does  not  need  in  order  to  provide 
FAPE  to  other  LEAs  that  are  not 
adequately  providing  special  education 
and  related  services  to  all  children  with 
disabilities  aged  3  through  5  residing  in 
the  areas  they  serve. 

Proposed  §  301.32(b)  would  provide 
that  if  a  State  provides  services  to 
preschool  children  with  disabilities 
because  some  or  all  LEAs  are  unable  or 
unwilling  to  provide  appropriate 
programs,  the  SEA  may  use  payments 
that  would  have  been  available  to  those 
LEAs  to  provide  special  education  and 
related  services  to  children  with 
disabilities  aged  3  through  5  years,  and 
to  two-year-old  children  with 
disabilities,  residing  in  the  areas  served 
by  those  LEAs  and  ESAs. 

3.  Part  303 — Early  Intervention 
Program  for  Infants  and  Toddlers  With 
Disabilities 

A  few  changes  would  be  made  to  the 
Part  303  regulations  to  conform  to 
similar  changes  proposed  for  the  Part 
300  regulations.  As  indicated,  other 
changes  to  incorporate  statutory  changes 
made  by  the  IDEA  Amendments  of  1997 
with  regard  to  the  Early  Intervention 


Program  for  Infants  and  Toddlers  with 
Disabilities  will  be  made  at  a  later  date 
as  technical  changes. 

In  §  303.18,  the  Secretary  proposes  to 
add  a  new  paragraph  (b)  specifying  that 
a  State  may  provide  that  a  foster  parent 
qualifies  as  a  parent  under  Part  303  if 
certain  specified  standards  are  met.  The 
note  following  this  section  would  be 
revised,  consistent  with  the  change  to 
the  regulation.  These  changes  would  be 
consistent  with  changes  proposed  in 
proposed  §  300.19. 

In  §  303.403,  the  Secretary  proposes  to 
add  a  new  subparagraph  (b)(4)  to 
provide  that  prior  notice  to  parents 
under  this  part  includes  information 
about  the  State  complaint  procedures 
required  by  §§  303.510—303.512, 
including  how  to  file  a  complaint  and 
the  timelines  under  the  State  complaint 
procedures.  This  change  would  conform 
to  proposed  §  300.503,  concerning  the 
content  of  prior  notice  under  Part  300. 
The  Secretary  believes  that  if  parents 
know  about  these  procedures,  they  may 
use  them  as  an  alternative  to  the  more 
cosUy  and  formal  mechanisms  of  due 
process  and  mediation. 

In  §  303.510,  the  Secretary  proposes  to 
amend  paragraph  (b)  to  specify  that  the 
lead  agency's  State  complaint 
procedures  must  include  procedures  for 
widely  disseminating  to  parents  and 
others  the  State's  complaint  procedures. 
The  Secretary  intends,  through  this 
requirement  and  the  change  proposed  in 
§  303.403,  to  insure  that  persons 
interested  in  early  intervention  services 
for  in&nts  and  toddlers  with  disabilities 
in  the  State  know  that  there  are 
alternatives  to  resorting  to  due  process 
hearings  that  can  be  used  to  resolve 
disputes.  A  note  would  be  added 
following  this  section  to  explain  that  in 
resolving  a  complaint  alleging  a  feilure 
to  provide  services  in  accordance  with 
an  IFSP.  a  lead  agency  may  award 
compensatory  services  as  a  remedy. 
These  changes  would  be  consistent  with 
changes  proposed  to  §  300.660. 

In  §303.511,  the  Secretary  proposes  to 
add  a  new  paragraph  (c)  that  would 
specify  that  complaints  must  be 
received  by  the  public  agency  within 
one  year  of  the  alleged  violation,  unless 
a  longer  period  is  reasonable  because 
the  violation  is  continuing  or  the 
complainant  is  requesting  compensatory 
services  for  a  violation  that  occurred  not 
more  than  three  years  prior  to  the  date 
the  complaint  is  received.  The  Secretary 
believes  that  public  agencies  should  not 
be  required  in  the  future  to  use  their 
resources  to  resolve  complaints  that  do 
not  involve  issues  that  are  relevant  to 
the  current  operation  of  the  State's 
program  and  that  do  not  involve  the 
possibilify  of  remedy  for  particular 
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cfaildien.  A  note  would  be  added 
following  this  section  to  explain  that  the 
lead  agency  must  resolve  any  complaint 
that  meets  the  requirements  of  this 
section,  even  if  it  has  been  filed  by  an 
organization  or  individual  from  another 
State.  These  changes  would  conform  to 
chances  in  proposed  §  300.662. 

In  §  303.512,  the  Secretary  proposes  to 
delete  the  provision  from  the  current 
regulation  regarding  Secretarial  review. 
This  change  reflects  a  recommendation 
of  the  Department's  Inspector  General  in 
his  report  of  August  1997  on' the  utility 
and  efficiency  of  the  Secretarial  review 
process  under  the  IDEA.  In  that  report, 
the  Inspector  General  noted  that  the 
Secretarial  review  process  is  diverting 
the  Department's  limited  resources  to  an 
activity  that  is  providing  minimal 
benefits  to  children  with  disabilities  and 
the  program.  The  Secretary  expects  that 
removing  the  Secretarial  review 
provision  will  allow  the  Department  to 
spend  more  of  its  time  and  attention  on 
evaluating  States'  systems  for  ensuring 
compliance  with  program  requirements, 
whidi  will  have  benefit  for  all  parties 
interested  in  these  programs.  Two  notes 
would  be  added  following  this  section. 
Note  1  would  clarify  that  if  a  complaint 
raises  an  issue  that  is  also  the  subject  of 
a  due  process  hearing,  or  multiple 
issues,  some  of  which  are  also  the 
subject  of  a  due  process  hearing,  the 
State  must  set  aside  the  issues  in  due 
process  until  the  end  of  the  bearing,  but 
resolve  the  remaining  issues  in  the 
complaint  within  the  60-day  complaint 
timeline.  Note  2  would  explain  that  if 
an  issue  raised  in  a  complaint 
previously  had  been  the  subject  of  a  due 
process  hearing,  the  hearing  decision 
would  be  binding,  and  the  State  would 
satisfy  its  obligation  under  these 
procedures  by  informing  the 
complainant  that  the  hearing  decision  is 
binding  as  to  that  issue.  The  note  would 
also  explain  that  the  State  would  have 
to  resolve  an  alleged  failure  to 
implement  a  due  process  hearing 
decision.  These  changes  would  conform 
to  changes  in  proposed  §  300.661. 

In  §  303.520.  a  new  paragraph  (d) 
would  be  added  that  would  provide  that 
a  lead  agency  may  not  require  parents, 
if  they  would  incur  a  financial  cost,  to 
use  private  insurance  proceeds  to  pay 
for  the  services  that  must  be  provided  to 
an  eligible  child  under  this  part.  The 
Department  recognizes  the  important 
policy  underlying  this  program  that 
requires  States  to  use  all  available 
sources  of  funding  for  providing 
services.  Therefore,  this  new  provision 
would  permit  States  to  require  families 
to  use  private  insurance  if  the  families 
would  incur  no  financial  cost  Proposed 
paragraph  (d)  would  incorporate  the 


Department's  interpretation  that 
requiring  parents  to  use  their  private 
insurance  if  that  would  result  in  a 
financial  cost  to  the  family  is  not 
compatible  with  the  statutory 
requirement  that  early  intervention     ' 
services  be  at  no  cost  except  where 
Federal  or  State  law  provides  for  a 
system  of  payments  by  families, 
including  a  schedule  of  sliding  fees.  It 
would  also  identify  what  is  meant  by 
the  term  "financial  cost."  A  note  would 
be  added  following  this  section  to 
explain  how  this  applies  if  families  are 
covered  by  both  private  insurance  and 
Medicaid. 

As  noted  in  the  section  of  ttiis 
preamble  discussing  the  Part  300 
regulations,  the  Secretary  believes  that 
the  same  basic  principle  would  be 
equally  applicable  to  parents  who  are 
eligible  for  public  insurance,  but  that 
there  is  no  current  need  to  regulate  on 
the  public  insurance  issue  because  there 
is  no  risk  of  financial  loss  to  parents 
under  current  public  insurance 
programs  such  as  Medicaid.  The 
Secretary  invites  comment  on  whether  a 
policy  on  public  insurance  similar  to 
the  proposed  section  on  private 
insurance  should  be  added  to  the  final 
regulation.  A  second  note  would  be 
added  to  explain  that  if  a  State  cannot 
get  parent  consent  to  use  public  or 
private  insurance  for  a  service,  the 
agency  may  use  funds  under  this  part  to 
pay  for  that  service.  In  addition,  the 
note  would  explain  that  to  avoid 
financial  cost  to  parents  who  otherwise 
would  consent  to  the  use  of  private 
insurance,  the  lead  agency  may  use 
funds  under  this  part  to  pay  the  costs  of 
accessing  the  insurance,  such  as 
deductible  or  co-pay  amoiints. 

In  addition,  the  Secretary  proposes  to 
add  a  new  paragraph  (e)  to  specify  that 
proceeds  from  public  or  private 
insurance  may  not  be  treated  as  program 
income  for  purposes  of  34  CFR  §  80.25.' 
That  section  imposes  limitations  on 
how  program  income  can  be  spent  that 
could  lead  to  States  returning 
reimbursements  from  public  and  private 
insurance  to  the  Federal  government  or 
requiring  those  funds  be  used  under  this 
part,  which  could  discourage  States 
from  using  all  the  resources  available  in 
paying  for  services  under  this  part 
Given  the  current  small  percentage  that 
Federal  funds  under  this  part  are  of  total 
funding  for  this  program,  and  the  fact 
that  eligible  infants  and  toddlers  with 
disabilities  are  guaranteed  services 
under  this  part,  the  Secretary  believes 
that  States  should  be  given  some 
flexibility  in  how  they  use  and  account 
for  funds  received  as  reimbursements 
from  other  sources.  A  note  would  be 
added  after  this  section  explaining  the 


consequences,  under  the 
nonsupplanting  requirement,  of  various 
State  choices  in  accounting  for  these 
funds.  These  changes  would  be  similar 
to  provisions  in  proposed  §  300.142. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
conununities  to  exchdnge  ideas  and 
obtain  information  needed  to  achieve 
the  goals. 

These  proposed  regulations  woidd 
address  the  following  National 
Education  Coals: 

•  All  children  in  America  will  start 
school  ready  to  learn. 

•  The  high  school  graduation  rate 
will  increase  to  at  least  90  percent. 

•  All  students  will  leave  grades  4,  8, 
and  12  having  demonstrated 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  foreign  languages,  civics  and 
government,  economics,  arts,  history, 
and  geography;  and  every  school  in 
America  will  ensure  that  all  students 
leam  to  use  their  minds  well,  so  they 
may  be  prepared  for  responsible 
citizenship,  further  learning,  and 
productive  employment  in  our  Nation's 
modem  economy. 

•  United  States  students  will  be  first 
in  the  world  in  mathematics  and  science 
achievement 

•  Every  adult  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

•  Every  school  in  the  United  States 
will  be  free  of  drugs,  violence,  and  the 
unauthorized  presence  of  firearms  and 
alcohol  and  will  offer  a  disciplined 
environment  conducive  to  learning. 

•  The  Nation's  teaching  force  will 
have  access  to  programs  for  the 
continued  improvement  of  their 
professional  skills  and  the  opportunity 
to  acquire  the  knowledge  and  skills 
needed  to  instruct  and  prepare  all 
Arqerican  students  for  the  next  century. 

•  Every  school  will  promote 
partnerships  that  will  increase  parental 
involvement  and  participation  in 
promoting  the  social,  emotional,  and 
academic  growth  of  children. 

Executive  Order  12866 

1.  Potential  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
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Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

These  proposed  regulations 
implement  changes  made  to  the 
Individuals  with  Disabilities  Education 
Act  by  the  IDEA  Amendments  of  1997 
and  make  other  changes  determined  by 
the  Secretary  as  necessary  for 
administering  this  program  effectively 
and  efficientiy. 

The  IDEA  Amendments  of  1997  made 
a  number  of  significant  changes  to  the 
law.  While  retaining  the  basic  rights  and 
protections  that  have  been  in  the  law 
since  1975,  the  amendments 
strengthened  the  focus  of  the  law  on 
improving  results  for  children  with 
disabilities.  The  amendments 
accomplished  this  through  changes  that 
promote  the  early  identification  of  and 
provision  of  services  to  children  with 
disabilities,  the  development  of 
individualized  education  programs  that 
enhance  the  participation  of  children 
with  disabilities  in  the  general 
curriculum,  the  education  of  children 
with  disabilities  with  nondisabled 
children,  higher  expectations  for 
children  with  disabilities  and 
accountability  for  their  educational 
results,  the  involvement  of  parents  in 
their  children's  education,  and  reducing 
unnecessary  paperwork  and  other 
burdens  to  better  direct  resources  to 
improved  teaching  and  learning. 

All  of  these  objectives  are  reflected  in 
the  proposed  regulations,  which  largely 
reflect  the  changes  to  the  statute  made 
by  IDEA  Amendments  of  1997. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  proposed 
r^ulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local;  mid 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Burdens  specifically  associated  with 
information  collection  requirements  are 
identified  and  explained  elsewhere  in 
this  preamble  under  the  heading 
Paperwork  Reduction  Act  of  1995. 

"To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  ai^  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
e^ctive  and  efficient  administration  of 
the  program. 


This  is  a  significant  r^ulatory  action 
under  section  3(f)(1)  of  &cecutive  Order 
12866,  and  an  economic  analysis  was 
conducted  consistent  with  section 
6(a)(3)(C)  of  the  Executive  Order.  Due  to 
the  lack  of  data,  the  Secretary 
particularly  request  public  comments  to 
assist  in  determining  whether  these 
regulations  are  economically  significant 
under  the  Executive  Order. 

Summary  of  Potential  Benefits  and 
Costs 

-  Benefits  and  Costs  of  Statutory 
Changes:  For  the  information  of  readers, 
the  following  is  an  analysis  of  the  costs 
and  benefits  of  the  most  significant 
statutory  changes  made  by  IDEA 
Amendments  of  1997  that  are 
incorporated  into  the  IDEA  regulations. 
Based  on  this  analysis,  the  Secretary  has 
concluded  that  the  statutory  changes 
included  in  this  regulation  will  not  in 
total,  impose  significant  costs  in  any 
one  year,  and  may  result  in  savings  to 
State  and  local  educational  agencies.  An 
analysis  of  specific  provisions  follows: 

Participation  in  Assessments 

Proposed  §300.138  incorporates 
statutory  requirements  relating  to  the 
inclusion  of  children  with  disabilities  in 
general  State  and  district-mde 
assessments  and  the  conduct  of 
alternate  assessments  for  children  who 
caimot  be  appropriately  included  in 
general  assessments. 

Although  children  with  disabitities 
have  not  been  routinely  included  in 
State  and  district-wide  assessments,  the 
requirement  to  include  children  with 
disabilities  in  assessment  programs  in 
which  they  can  be  appropriately 
included,  with  or  without 
accommodations,  does  not  constitute  a 
change  in  Federal  law.  Because  the 
Secretary  regards  this  statutory  change 
as  a  clarification,  not  a  change,  in  the 
law,  no  cost  impact  is  assigned  to  this 
requirement,  which  is  incorporated  in 
§  300.138(a)  requiring  the  ptirticipation 
of  children  with  disabilities  in  general 
assessments. 

However,  States  were  not  previously 
required  to  conduct  alternate 
assessments  for  children  who  could  not 
participate  in  the  general  assessments. 
The  statutory  requirement  to  develop 
and  conduct  alternate  assessments 
beginning  July  1,  2000,  therefore, 
imposes  a  new  cost  for  States  and 
districts. 

The  impact  of  this  change  will 
depend  on  the  extent  to  which  States 
and  districts  administer  general 
assessments,  the  number  of  children 
who  cannot  appropriately  participate  in 
those  assessments,  the  cost  of 
developing  and  administering  alternate 


assessments,  and  the  extent  to  which 
children  with  disabilities  are  already 
participating  in  alternate  assessments. 

In  analyzing  the  impact  of  this 
requirement,  the  Secretary  assumes  that 
alternate  tests  would  be  administered  to 
children  with  disabilities  on  roughly  the 
same  schedule  as  general  assessments. 
This  schedule  will  vary  considerably 
from  State  to  State  and  within  States, 
depending  on  their  assessment  policy. 
In  most  States,  this  kind  of  testing  does 
not  begin  before  the  third  grade.  In 
many  States  and  districts,  general 
assessments  are  not  administered  to 
children  in  all  grades,  but  rather  at  key 
transition  points  (typically  grades  4. 8. 
and  11). 

The  extent  to  which  States  and 
districts  will  need  to  provide  for 
alternate  assessments  will  also  vary 
depending  on  how  the  general 
assessments  are  structured.  Based  on  the 
experience  of  States  that  have 
implemented  alternate  assessments  for 
children  with  disabilities,  the  Secretary 
estimates  that  about  one  to  two  percent 
of  the  children  in  any  age  cohort  will  be 
taking  alternate  assessments. 

Based  on  this  information,  the 
Secretary  predicts  that  about  18  to  36 
million  of  the  children  who  are 
expected  to  be  enrolled  in  public  ' 
schools  in  school  year  2000-2001  will 
be  candidates  for  general  assessments. 
Of  these,  the  Secretary  estimates  that 
approximately  200,000  to  700,000  will 
be  children  with  disabilities  who  may 
require  alternate  assessments. 

The  costs  of  developing  and 
administering  these  assessments  are  also 
difficult  to  gauge.  In  its  report  Educating 
One  and  AU,  the  National  Research 
Coimcil  states  that  the  estimated  costs  of 
performance-based  assessments 
programs  range  from  less  than  $2  per 
child  to  over  $100  per  student  tested. 
The  State  of  Maryland  has  reported 
start-up  costs  of  $191  per  child  for 
testing  a  child  with  a  disability  and  S31 
per  child  for  the  ongoing  costs  of 
administering  an  alternate  assessment 

The  cost  impact  of  requiring  alternate 
assessments  will  be  reduced  to  the 
extent  that  children  with  disabilities  are 
already  participating  in  alternate 
assessments.  Many  children  with 
disabilities  are  already  being  assessed 
outside  the  regular  assessment  program 
in  order  to  determine  their  progress  in 
meeting  the  objectives  in  their  lEPs.  In 
many  cases,  these  assessments  might  be 
adequate  to  meet  the  new  statutory 
requirement. 

Based  on  all  of  this  information,  the 
Secretary  has  concluded  that  the  cost 
impact  of  this  statutory  change  is  not 
likely  to  be  significant,  and  will  be 
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justified  by  the  benefits  of  including  all 
children  in  accountability  systems. 

iDcidental  Benefits 

The  changB  made  by  section  613(a)(4) 
of  the  IDEA,  incorporated  in  proposed 
§  300.235,  generates  savings  by  reducing 
the  time  that  would  have  been  spent  by 
special  education  personnel  on 
maintaining  records  on  how  their  time 
is  allocated  in  regular  classrooms  among 
children  with  and  without  disabilities. 

To  calculate  the  impact  of  this 
change,  one  needs  to  estimate  the 
number  of  special  education  personnel 
who  will  be  providing  services  to 
children  with  and  without  disabilities 
in  regular  classrooms  and  the  amount 
and  value  of  time  that  would  have  been 
required  to  document  their  allocation  of 
time  between  disabled  and  nondisabled 
children. 

Based  on  State-reported  data  on 
placement,  it  appears  that  about  4 
million  children  will  spend  part  of  their 
day  in  a  regular  classroom  this  school 
year.  It  is  difficult  to  predict  the  extent 
to  which  these  children  will  be 
receiving  services  in  the  regular 
classroom  from  a  special  education 
teacher  or  related  services  provider. 
However,  the  Secretary  believes  that 
this  statutory  change  will  not  only 
eliminate  unnecessary  paperwork  in 
situations  in  which  special  education 
personnel  have  been  working  in  the 
regular  classroom  and  documenting 
their  allocation  of  time,  but  will 
encourage  the  provision  of  special 
education  services  in  the  regular 
classroom — a  change  that  will  benefit 
children  with  disabilities. 

Individnaltwd  Education  Programs 

The  proposed  regulations  incorporate 
a  number  of  statutory  changes  in  section 
614(d)  that  relate  to  the  lEP  process  and 
the  amtent  of  the  lEP.  With  the 
exception  of  one  requirement  (the 
requirement  to  include  a  regular 
education  teacher  in  lEP  meetings),  the 
Secretary  has  determined  that,  on 
balance,  these  changes  will  not  increase 
the  cost  of  developing  lEPs.  Moreover, 
all  the  changes  will  produce  significant 
benefits  for  children  and  femilies.  Key 
changes  include: 

Clarifying  that  the  team  must  consider 
a  71  omier  of  specia]  factors  to  the  extent 
they  are  applicable  to  the  individual 
child.  The  Secretary  does  not  regard  the 
statutory  changes  that  are  incorporated 
in  §  300.346  as  imposing  a  new  burden 
on  school  districts  because  the  hctors 
that  are  listed  should  have  been 
considered,  as  appropriate,  under  the 
IDEA  before  the  enactment  of  IDEA 
Amendments  of  1997.  These  include: 
behavioral  interventions  for  a  child 


whose  behavior  impedes  learning, 
language  needs  tor  a  child  with  limited 
English  proficiency.  Braille  for  a  blind 
or  visually  impaired  child,  the 
cooununication  needs  of  the  child,  and 
the  child's  need  for  assistive  technology. 

Strengthening  the  focus  of  the  lEP  on 
access  to  the  general  curriculum  in 
statements  about  the  child's  levels  of 
performance  and  services  to  be 
provided.  The  Secretary  does  not  regard 
the  statutory  changes  that  are 
incorporated  in  §  300.347  relating  to  the 
general  curriculum  as  burdensome 
because  the  changes  merely  refocus  the 
content  of  statements  that  were  already 
required  to  be  included  in  the  lEP  on 
enabling  the  child  to  be  involved  in  and 
progress  in  the  general  curriculum. 

Requiring  an  explanation  of  the 
extent  to  which  a  child  will  not  be 
participating  with  nondisabled  children. 
This  statutory  requirement,  which  is 
incorporated  in  §  300.347(a)(4).  does  not 
impose  a  burden  because  it  replaces  the 
requirement  for  a  statement  of  the  extent 
to  which  the  child  will  be  able  to 
participate  in  regular  educational 
programs. 

Requiring  the  JEP  to  include  a 
statement  of  any  needed  modifications 
to  enable  a  child  to  participate  in  an 
assessment,  and,  in  cases  in  trhicb  a 
child  will  not  be  participating  in  a  State 
or  districtwide  assessment,  to  include  a 
statement  regarding  why  the  assessment 
is  not  appropriate  and  how  the  child 
will  be  assessed.  The  Secretary  does  not 
believe  the  inclusion  of  these 
statements,  required  statute  and 
incorporated  in  §  300.447(a)(5),  will  be 
unduly  burdensome.  Many  school 
districts  already  include  statements  in 
the  lEP  regarding  assessments, 
including  information  about  needed 
accommodations. 

Allowing  the  lEP  team  to  establish 
benchmaiis  rather  than  short-term 
obfectives  in  each  child's  lEP.  There  is 
considerable  variation  across  States, 
districts,  schools,  and  children  in  the 
amount  of  time  spent  on  developing  and 
describing  short-term  objectives  in  each 
child's  EEP.  While  it  would  be  difficult 
to  estimate  the  impact  of  this  statutory 
change,  contained  in  §  300.347(a)(2),  it 
clearly  affords  schools  greater  flexibility 
and  an  opportiuiity  to  reduce  paperwoiiL 
in  those  cases  in  which  the  team  has 
previously  included  unnecessarily 
detailed  curriculmn  objectives  in  the 
lEP  docimient. 

Prior  to  the  enactment  of  the  IDEA 
Amendments  of  1997.  IDEA  required 
the  participation  of  the  "child's 
teacher,"  typically  read  as  the  child's 
special  education  teacher,  but  it  did  not 
explicitly  require  a  regular  education 
teacher.  The  IDEA  Amendments  of 


1997,  incorporated  in  §  300.344(a)(2)  of 
this  proposed  regulation  require  the 
participation  of  the  child's  special 
education  teacher  and  a  regular 
education  teacher  if  the  child  is  or  may 
be  participating  in  the  regular  education 
classroom. 

The  impact  of  this  change  will  be 
determined  by  the  number  of  children 
with  disabilities  who  are  or  who  may  be 
participating  in  the  regular  classroom  in 
a  given  year,  the  number  and  length  of 
lEP  meetings,  the  opportunity  cost  of 
the  regular  education  teacher's 
participation,  and  the  extent  to  which 
regular  education  teachers  are  already 
attending  lEP  meetings. 

State-reported  data  for  school  year 
1994-95  indicates  that  about  3.8  million 
children  with  disabilities  aged  3 
through  21  spend  at  least  40  percent  of 
their  day  in  a  regular  classroom 
(children  reported  as  placed  in  regular 
classes  and  resource  rooms).  The 
participation  of  the  regular  education 
teacher  would  be  required  for  all  of 
these  children  since  these  children  are 
spending  at  least  part  of  their  day  in  the 
regular  classroom. 

State  data  also  show  that  an 
additional  1.2  million  children  were 
served  in  separate  classrooms.  A  regular 
education  teiacher's  participation  will 
clearly  be  required  for  those  children  in 
separate  classes  who  are  spending  part 
of  their  school  day  in  regtilar  classes 
Qess  than  40  percent  of  their  day).  Other 
children  may  be  participating  with 
nondisabled  children  in  some  activities 
in  the  same  building.  While  a  child's 
individual  needs  and  prospects  will 
determine  whether  a  regular  education 
teacher  would  need  to  attend  a  child's 
lEP  meeting  in  those  cases,  the  Secretary 
believes  that  some  proportion  of  these 
children  are  children  for  whom 
participation  in  regular  classrooms  is  a 
possibility,  therefore  requiring  the 
participating  of  a  regular  educatioB 
teacher. 

Although  the  prior  statute  did  not 
require  the  participation  of  a  regular     ' 
education  teacher,  it  is  not  uncommon 
for  States  or  school  districts  to  requireT 
a  child's  regular  education  teacher  to 
attend  lEP  meetings. 

Based  on  all  of  tnis  information,  the 
Secretary  estimates  that  the 
participation  of  a  regular  education 
teacher  may  be  required  in  an  additional 
3.7  to  5.2  million  lEP  meetings  in  the 
next  school  year. 

While  the  opportunity  costs  of 
including  a  regular  education  teacher  in 
these  meetings  will  be  significant 
because  of  the  number  of  meetings 
involved,  the  Secretary  beKeves  these 
costs  will  be  more  than  justified  by  the 
benefits  to  be  realized  by  teachers, 
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schools,  children,  and  families. 
Involving  the  regular  education  teacher 
in  the  dcrvelopment  of  the  lEP  will  not 
only  provide  the  regular  education 
teacher  vrith  needed  information  about 
the  child's  disability,  performance,  and 
educational  needs,  but  will  help  misure 
that  a  child  receives  the  supports  the 
child  needs  in  the  regular  classroom, 
including  services  and  modifications 
that  will  enable  the  child  to  progress  in 
the  general  curriculum. 

Pareaially-PUoed  Stadents  in  PriTata 


This  statutory  change,  which  is 
incorporated  in  §  300.453,  would 
require  school  districts  to  spend  a 
proportionate  amount  of  the  funds 
received  under  Part  B  of  the  IDEA  on 
services  to  children  with  disabilities 
who  are  enrolled  by  their  parents  in 
private  elonentary  and  secondary 
schools. 

The  change  does  not  have  an  impact 
on  most  States  because  the  statute  does 
not  represent  a  change  in  the 
Department's  interpretation  of  the  law 
as  it  %vas  in  effect  prior  to  the  enactment 
of  IDEA  Amendments  of  1997.  However, 
prior  to  the  change  in  the  law  in  three 
Federal  circuits,  the  courts  ccmcluded 
that  school  districts  generally  were 
responsible  for  paying  for  the  total  costs 
of  special  education  and  related  services 
needed  by  students  with  disabilities 
who  have  been  parentally  placed  in 
private  schools.  Therefore,  this  change 
does  produce  potential  savings  for 
school  districts  in  those  12  States 
afibcted  by  these  court  decisions.  The 
States  ere:  Colorado.  Connecticut. 
Kansas,  Louisiana.  Mississippi,  New 
Mexico,  New  Yoric,  Oklahoma.  Texas. 
Utah,  Vermont,  and  Wyoming. 

To  determine  the  impact  oi  the 
change,  one  needs  to  estimate  the 
number  of  parentally  placed  children 
with  disabilities  that  LEAs  would  have 
been  required  to  serve,  but  for  this 
change.  Using  private  school  enrollment 
data  for  school  year  1993-94  and 
prcqected  growth  rates,  the  Secretary 
estimates  that  approximately  1.2  mUlion 
studmts  will  be  enrolled  in  private 
schools  in  these  12  States  in  this  school 
year. 

There  is  no  reliable  data  on  the 
number  of  children  with  disabilities 
who  are  parentally  placed  in  private 
schools.  However,  if  one  assumes  that 
children  with  disabilities  are  found  in 
private  schools  in  the  same  proportion 
as  they  are  found  in  public  schools  in 
these  States,  or  at  least  in  the  same 
proportion  that  children  with  speech 
impairments  and  learning  disabilities 
are  found  in  public  schools,  one  would 
estimate  that  there  are  between  60.000 


and  89,000  childrm  with  disabilities 
who  are  parentally  placed  in  private 
schools. 

If  one  assumes  that,  on  average,  the 
cost  of  providing  a  bee  appropriate 
education  to  thrae  students  would  be 
approximately  equal  to  the  average 
excess  costs  for  cKiucating  students  with 
disabilities — $6,797  per  child  for  school 
year  1997-98,  the  costs  of  providing 
FAPE  to  these  children  would  be 
significant 

Under  the  statutory  change,  public 
schools  would  still  be  required  to 
provide  services  to  parentaUy-placed 
childrm  in  an  amount  proportionate  to 
their  share  of  the  total  population  of 
children  with  disatnlities.  Therefore,  in 
estimating  the  impact  of  this  statutory 
change,  one  needs  to  subtract  the  cost  of 
the  public  school  obligation  bom  the 
total  projected  savings.  This  amount 
will  vary  with  the  proportion  of 
diildren  attending  private  schools  and 
the  size  of  the  Fedinral  appropriation. 
While  the  precise  amount  of  this 
obligation  is  indeterminate,  the 
Secretary  has  concluded  that  the  total 
net  savings  to  the  public  sector 
attributable  to  the  change  in  the  law  for 
these  12  States  will  be  vray  significant 


Propoeed  §300.506  reflects  the  new 
statutory  provisions  in  section  61S(e)  of 
the  IDEA,  which  require  States  to 
establish  and  implement  mediatira 
procedures  diat  would  make  mediation 
available  to  the  parties  whenever  a  due 
process  hearing  is  requested.  The  Act 
specifies  how  mediation  is  to  be 
conducted. 

The  impact  of  diis  change  will 
depend  on  the  following  factors:  the 
number  of  due  process  hearings  that 
will  be  requested,  the  extent  to  which 
the  parties  to  those  hearings  will  agree 
to  participate  in  mediation,  the  cost  of 
mediation,  the  extent  to  which 
mediation  would  have  been  used  in  the 
absence  of  diis  requirement  to  resolve 
complaints,  and  the  extent  to  which 
mediation  obviates  the  need  for  a  due 
process  hearing. 

Data  for  previous  years  suggests  one 
can  expect  about  one  complaint  for 
every  1000  children  served  or  about 
5,800  requests  for  due  process  hearings 
during  the  next  year.  This  projection 
probably  overstates  the  ntunber  of 
complabits  because  it  does  not  take  into 
accoimt  the  effect  of  IDEA  Amendments 
of  1997,  which,  on  balance,  can  be 
expected  to  result  in  better 
implementation  of  the  law  and  higber 
parental  satisfaction  with  the  quality  of 
services  and  compliance  with  the  IDEA.  . 

Many  of  these  complaints  would  have 
been  resolved  through  mediation  evm 


without  the  statutory  change.  Over  39 
States  had  mediation  systems  in  place 
prior  to  the  enactment  of  IDEA 
Amendments  of  1997.  Data  for  1992 
indicate  that,  on  average,  States  widi 
mediation  systems  held  mediations  in 
about  60  pocent  of  the  cases  in  which 
hearings  were  requested.  Nevertheless, 
the  Secretary  expects  the  number  of 
mediations  to  increase  even  in  States 
that  already  have  mediation  systems. 
Although  most  States  report  using 
mediation  as  a  method  of  resolving 
disputes,  there  have  been  considerable 
differences  in  its  implementation  and 
use.  In  general,  the  extent  to  which 
mediation  has  been  used  in  States 
probaMy  depends  on  the  extent  to 
which  parents  and  otheitf  were  informed 
of  its  avai^ility  and  possible  benefits 
in  resolving  their  complaints  and  the 
extent  to  vniich  the  mediator  was 
perceived  as  a  neutral  Aird-party.  The 
Secretary  believes  that  the  rhangna 
made  by  IDEA  Amendments  of  1997 
will  eliminata  some  of  the  diSaraocas  in 
State  mediation  systems  that  have 
accounted  for  its  variable  use  and 
efiisctiveness. 

The  benefits  of  making  mediation 
more  widely  available  are  expected  to 
be  substantial,  esptecially  in  relation  to 
the  costs.  States  with  well-established 
mediation  systems  conduct 
considerably  fewer  due  process 
hearings.  For  example,  in  California 
hearings  were  held  in  only  5  and  7 
percent  of  the  cases  in  wUch  they  were 
requested  in  1994  and  1995, 
respectively.  The  average  mediation 
appears  to  cost  between  $350  and 
$1,000,  while  a  due  process  hearing  can 
cost  tens  of  thousands  of  dollars.  Based 
on  the  experience  that  many  difhrent 
States  have  had  widi  mediation,  die 
Secretary  estimates  that  hundreds  of 
additional  complaints  will  be  resolved 
through  mediation.  The  benefits  to 
school  districts  and  benefits  to  fnmiliea 
are  expected  to  be  substantial. 

Disc^iliM 

The  proposed  regulations  (§§  300.121. 
300.122,  300.520,  and  300.521) 
incorporate  a  nun^wr  of  significant 
changes  to  the  IDEA  diat  relate  to  the 
procedures  for  disciplining  children 
with  disabilities. 

Some  of  the  key  changes  contained  in 
section  61S(k)  a£ford  school  districts 
additional  tools  for  responding  to 
serious  behavioral  problems,  and  in  that 
regart^  do  not  impose  any  burdens  on 
schools  or  districts. 

The  statutory  change  reflected  in 
proposed  §  3(X).520  woxdd  give  sclmol 
officials  the  authority  to  remove 
children  who  engaged  in  misconduct 
involving  weapons  or  illegal  drugs. 
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Under  prior  law,  school  officials  had  the 
authority  to  remove  children  who 
brought  guns,  but  could  not  remove 
chilfhren  who  engaged  in  misconduct 
involving  other  weapons  or  illegal  drugs 
over  the  obiection  of  their  piarents 
unless  they  prevailed  in  a  due  process 
proceeding  or  obtained  a  temporary 
restraining  order  from  a  court  The 
statutory  change  reflected  in  proposed 
§  300.521  would  give  school  ofBcials  the 
option  of  seeking  relief  horn  a  hearing 
•  officer  rathw  than  a  court  in  the  case  of 
a  child  the  school  is  seeking  to  remove 
because  the  child  poses  a  risk  of  injury 
to  the  child  or  others.  In  both  cases,  the 
child  would  continue  to  receive  services 
in  an  alternative  educational  setting  that 
is  required  to  meet  certain  standards.  It 
is  difficult  to  assess  the  impact  of  either 
of  time  statutory  changes  on  schools 
beceuae  there  is  virtually  no  information 
available  on  the  extent  to  which  parents 
disagree  with  districts  that  propose  to 
remove  these  children.  This  new 
authority  would  only  be  used  in  those 
cases.  Nevertheless,  the  Secretary 
believes  the  benefits  of  this  authority  to 
be  substantial  insofar  as  the  changes 
help  schools  provide  for  a  safe 
environment  for  all  children,  while 
ensuring  that  any  children  with 
disabilities  who  are  moved  to  an 
alternative  setting  continue  to  receive 
the  services  they  need. 

The  statutory  change  reflected  in 
ptopoeed  §  300.S20(b)  will  require 
school  officials  to  convene  the  lEP  teem 
in  cases  in  which  removal  for  more  than 
10  school  dajrs  is  contemplated  to 
develop  an  assessment  plan  and 
behavioral  interventions  (or  to  review 
the  child's  behavioral  intervention  plan 
if  there  is  one).  These  would  include  all 
cases  in  which  a  school  is  proposing  to 
suspend  a  child  for  more  than  10  days 
in  a  given  year  or  to  expel  a  child. 

Because  of  the  dearth  of  data  on  the 
number  and  l^igth  of  suspensions,  it  is 
difficult  to  estimate  the  impact  of  this 
change.  However,  based  on  data 
collected  by  the  Office  for  Civil  Rights 
on  the  number  of  children  suspended 
each  year,  the  Secretary  estimates  about 
300,000  children  with  disabilities  will 
be  suspended  for  at  least  one  school  day 
this  year.  Based  on  an  analysis  of  data 
from  selected  States,  the  Secretary 
estimates  that  this  review  may  have  to 
be  conducted  for  only  a  portion  of  these 
children  since  most  of  the  children  who 
are  suspended  receive  only  short-term 
suspensions.  Although  th^  will^  a 
cost  associated  with  convening  the  lEP 
team,  in  many  cases,  this  review  will  be 
condiKited  at  the  same  time  as  the 
required  manifestation  determination 
and  much  of  the  information  needed  Cor 
that  determination  could  be  used  in 


conducting  this  review.  Moreover,  the 
benefits  of  this  review  are  expected  to 
be  substantial.  The  Secretary  believes 
that  the  deveiopment  and 
implanentation  of  appropriate 
behavioral  interventions  for  children 
with  disabilities  will  reduce  the  need 
for  disciplinary  actions  and  all  the 
concomitant  costs. 

The  requir«nent  in  section 
612(a)(lMA),  incorporated  in  proposed 
§  300.121.  that  all  children  aged  3 
through  21  must  have  made  available  to 
them  a  free  appropriate  public 
education,  including  children  who  have 
been  suspended  or  expelled  from 
school,  does  not  represent  a  change  in 
the  law  as  the  law  was  interpreted  by 
the  E)epartment  prior  to  the  enactment 
of  the  IDEA  Amendments  of  1997.  It 
clarifies  the  Department's  long-standing 
position  that  Xhe  IDEA  requires  the 
continuation  of  special  education  and 
related  services  even  to  children  who 
have  been  expelled  from  school  for 
conduct  that  has  been  determined  not  to 
be  a  manifestation  of  their  disability. 

However,  this  statutory  change  does 
represent  a  change  in  the  law  in  two 
circuits  in  which  Federal  Circuit  courts 
disagreed  with  the  Department's 
interpretation  of  the  law — the  4th  and 
7th  Circuits.  The  affected  States  are: 
Virginia,  Maryland,  North  Carotina. 
South  Carolina,  West  Virginia.  Illinois. 
Indiana,  and  Wisconsin. 

To  assess  the  impact  of  this  change, 
one  needs  to  estimate  the  extent  to 
which  students  would  have  been 
excluded  from  education,  but  for  this 
change  in  the  statute,  and  the  cost  of 
providing  the  required  services  to  these 
students  during  the  period  they  are 
expected  to  be  excluded  from  theit 
regular  school  due  to  a  long-term 
suspension  or  expulsion. 

Inece  is  a  paucity  of  d^a  available  on 
disciplinary  actions,  and  very  little  for 
the  States  in  the  4th  and  7th  circuits. 
Using  data  collected  by  the  Office  for 
Civil  Rights  for  school  year  1994,  the 
Secretary  estimates  that  approximately 
60.000  students  aged  6  through  21  will 
be  suspended  during  this  school  yeer. 
But  to  determine  the  impact  of  the 
prohibitioo  on  ceesing  services  in  these 
States,  one  needs  to  know  the  number 
of  suspensions  each  student  received 
and  their  duration — information  that  is 
not  provided  by  OCR  data.  However, 
more  detailed  data  compiled  by  a  few 
States  would  suggest  that  a  relatively 
small  percentage  of  students  who  are 
suspended  receive  suspensions  of 
greater  than  10  days  at  a  time  and  • 
much  smaller  number  of  students  are 
expelled. 

No  infbrmatioo  is  available  on  the 
cost  of  providing  services  in  an 


alternative  setting  for  a  student  who  has 
been  suspended  temporarily  or  expelled 
from  school.  However,  it  is  reasonable 
to  assume  that  the  cost  probably  would 
be  no  greater  than  the  evwage  daily  total 
costs  of  serving  children  with 
disabilities  and  no  less  than  the  cost  of 
providing  instruction  in  a  Home  or 
Hospital  setting,  or  bet«QBB>$29  and 
$70  per  day.  «• 

Wnile  this  statutory  change  will  have 
a  cost  impact  on  the  States  in  the  fourth 
and  seventh  circuits,  the  Secretary 
believes  the  costs  for  these  States  will  be 
justified  by  the  benefits  of  continuing 
educational  services  for  children  who 
are  the  least  likely  to  succeed  without 
the  help  they  need. 

The  statutory  change  reflected  in  ^ 
proposed  §  300.122  could  generate 
potential  savings  for  all  States  by 
removing  the  obligation  to  provide 
educational  services  to  individuals  18 
years  old  or  older  who  were 
incarcerated  in  adult  prisons  and  who 
were  not  previously  identified  as 
disabled.  We  have  no  information  on 
the  number  of  prisoners  with 
disabilities  who  were  not  previously 
identified. 

TrJeomal  Evaluatioo 

The  existing  regulations  require  a 
school  district  to  conduct  an  evaluation 
of  each  child  served  under  the  IDEA 
every  three  years  to  determine,  among 
other  things,  whether  the  child  is  still 
eligible  for  special  education.  The  IDEA 
Amendments  of  1997  change  this 
requirement  to  reduce  unnecessary 
testing  and  therefore  reduce  costs. 
Specifically,  section  614(c)  of  the  IDEA, 
incorporated  in  proposed  §  300,533,  .  .  \ 
allows  the  evaluation  team  to  dispense 
with  tests  to  determine  the  child's  • 
continued  ehgibility  if  the  team 
concludes  this  information  is  not 
needed.  However,  these  tests  must  be 
conducted  if  the  parents  so  reouesL 

The  savings  resulting  from  tnis 
change  will  depend  on  the  following 
factors:  the  number  of  children  for 
whcHn  an  evaluation  is  conducted  each 
year  to  comply  with  the  requirement  for 
a  triennial  evaluation,  the  cost  of  the 
evaluation,  and  an  estimate  of  the  extent 
to  which  testing  will  be  reduced 
because  it  is  determined  by  the  lEP  team 
to  be  unnecessary  and  is  not  requested 
by  the  parents. 

Based  on  an  analysis  of  State-reported 
data,  the  Secretary  estimates  that 
approximately  1.4  million  children  will 
be  eligible  for  triennial  evaluations  in 
school  year  1997-98  or  roughly  25 
percent  of  the  children  to  be  served. 

The  IDEA  Amendments  of  1997  make 
it  clear  that  districts  no  longer  need  to 
conduct  testing  to  determine  whether  a 
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child  still  has  a  disability,  if  the 
evaluation  team  determines  this 
information  is  not  needed  and  the 
parent  agrees.  However,  while  the 
regiilation  permits  the  team  to  dispense 
with  unneeded  testing  to  determine 
whether  the  child  still  has  a  disability, 
the  team  still  has  an  obligation  to  meet 
to  review  any  existing  evaluation  data 
and  to  identify  what  additional  data  are 
needed  to  determine  whether  the  child 
is  still  eligible  for  special  education  and 
related  services,  the  present  leveb  of 
performance  of  the  child,  and  whether 
any  modifications  in  the  services  are 
needed.  In  view  of  these  requirements, 
the  Secretary  assumes  that  there  will  be 
some  cost  associated  with  conducting 
the  trieiuiial  evaluation  even  in  those 
cases  in  which  both  the  team  and  the 
parents  agree  to  dispense  with  testing. 
The  Secretary  estimates  that  the 
elimination  of  imnecessary  testing  could 
reduce  the  persoiuiel  costs  by  as  much 
as  25  to  75  percent.  While  there  is  no 
national  data  on  the  average  cost  of 
conducting  a  triennial  evaluation  under 
the  current  regulations,  the  Secretary 
believes  that  a  trieimial  evaluation  has 
typically  required  the  participation  of 
several  professionals  for  several  hours 
and  has  cost  as  much  as  $1000. 

If  one  assumes,  for  purposes  of  this 
analysis,  that  savings  are  achievable  in 
rou^y  half  of  the  triennial  evaluations 
that  will  be  conducted  and  that 
elimhiation  of  unnecessary  testing  could 
reduce  personnel  costs  by  at  least  25 
percent,  one  would  project  substantial 
savings  for  LEAs  that  are  attributable  to 
this  change. 

Benefits  and  Costs  of  Proposed  Non- 
statutory Regulatory  Changes:  The 
following  is-an  analysis  of  the  benefits 
and  costs  of  the  nonstatutory  pro{x>sed 
regulatory  changes  that  includes 
consideration  of  the  special  eflbcts  these 
proposals  may  have  for  small  entities. 

Tne  proposed  regulations  primarily 
affect  State  and  local  educational 
agencies,  which  are  responsible  for 
carrying  out  the  requirements  of  Part  B 
of  the  IDEA  as  a  condition  of  receiving 
Federal  financial  assistance  under  that 
Act.  Some  of  the  proposed  changes  also 
affiect  children  attending  private  schools 
and  consequently  indirectly  affoct 
private  schools. 

For  purposes  of  this  analysis  as  it 
relates  to  small  entities,  the  Secretary 
has  focused  on  local  educational 
agencies  because  these  proposed 
regulations  most  directly  afiiact  local 
school  districts.  The  Secretary  proposes 
to  use  a  definition  of  small  school 
district  developed  by  the  National 
Center  for  Education  Statistics  for 
purposes  of  its  recent  publication. 
"Quracteristics  of  Small  and  Rural 


School  Districts,"  In  that  publication, 
NCES  defines  a  small  district  as  "one 
having  fewer  students  in  membership 
than  the  sum  of  (a)  25  students  per 
grade  in  the  elementary  grades  it  offers 
(usually  K-8)  and  (b)  100  students  per 
grade  in  the  secondary  grades  it  o^rs 
(usually  9-12)".  Using  this  definition, 
approximately  34  percent  of  the 
Nation's  school  districts  would  be 
considered  small  and  serve  about  2.9 
percent  of  the  Nation's  students.  NCES 
reports  that  approximately  12  percent  of 
these  students  have  lEPs. 

Both  small  and  large  districts  will 
experience  economic  impacts  from  this 
proposed  rule.  Littie  data  are  available 
that  would  pwmit  a  separate  analysis  of 
how  the  proposed  changes  affect  small 
districts  in  particular.  Therefore,  the 
Secretary  specifically  invites  comments 
on  the  differential  effects  of  the 
proposed  regulations  on  small  districts. 

For  purposes  of  this  analysis,  the 
Secretary  assumes  that  the  effect  of  the 
proposed  regulations  on  small  entities 
would  be  roughly  proportional  to  the 
number  of  children  with  disabilities 
served  by  those  districts. 

For  school  year  1997-98,  we  estimate 
that  approximately  50  million  children 
will  be  enrolled  in  public  elementary 
and  secondary  schools.  Using  the  NCES 
definition  and  assuming  all  districts 
grew  at  the  same  rate  between  school 
year  1993-94  and  1997-98,  the 
Secretary  estimates  that  approximately 
1.25  million  children  are  enrolled  in 
small  districts.  Applying  the  NCES 
estimate  of  12  percent,  we  estimate  that 
these  districts  serve  approximately 
150,000  children  with  disabilities  of  the 
5.806  million  children  with  disabilities 
served  nationwide. 

There  are  many  changes  in  the 
proposed  regulations  that  are  expected 
to  result  in  economic  impacts — hoth 
positive  and  negative.  For  purposes  of 
this  analysis,  we  estimated  the  impact  of 
those  non-statutory  changes  that  were 
not  required  by  changes  that  were  made 
in  the  statute  by  the  IDEA  amendments. 

The  following  is  a  summary  of  the 
estimated  economic  and  non-economic 
impact  of  the  key  changes  in  this 
proposed  regulation: 

Section  300.12— Definition  of 
"C^neral  Curriculum" — This  proposed 
r^ulation  does  not  limit  flexibility  or 
impose  any  burden.  Its  inclusion  helps 
to  clarify  what  is  intended  by  this  term. 

Sections  300.19(b)  and  303.18(b)— 
Definition  of  "Parent"— Proposed 
paragraph  (b),  which  defines  the 
circumstances  under  which  a  State  may 
treat  a  foster  parent  as  a  parent  for 
purposes  of  IDEA,  does  not  impose  any 
burden  on  State  or  local  agencies.  The 
proposed  definition  is  intended  to 


promote  the  appropriate  involvement  df 
foster  parents  consistent  with  the  best 
interests  of  the  child  by  ensuring  that 
those  who  best  know  the  child  are 
involved  in  decisions  about  the  child's 
education.  To  the  extent  there  is  any 
economic  impact  of  this  proposal,  it 
should  reduce  costs  on  States  and  local 
agencies  that  they  would  otherwise 
incur  for  training  and  appointing 
surrogate  parents  for  children  whose 
educational  interests  under  this 
prc^josal  could  appropriately  be 
represented  by  their  foster  parents. 

Section  300.24(bK3) — Definition  of 
"Specially-designed  instruction" — 
Proposed  paragraph  (b)(3)  defines 
"specially-designed  instructicm"  in 
order  to  give  more  definition  to  the  term 
"special  education."  which  is  defined  in 
this  section  as  "specially-designed 
instniction."  The  definition  is  intended 
to  clarify  that  the  purpose  of  adapting 
the  content,  methodology  or  delivery  of 
instruction  is  to  address  the  child's 
unique  needs  and  to  ensure  access  to 
the  general  curriculum.  This  pro^ion 
increases  the  potential  of  children  with 
disabilities  to  participate  more 
eCfectivefy  in  the  general  curricultmi. 

Section  300.121 — Continuation  of 
Services — Proposed  section  300.121 
would  add  the  statutmy  provision  that 
the  right  to  a  free  appropriate  public 
education  extends  to  children  with 
dis^ilities  who  have  been  suspended  or 
expelled  from  school.  Proposed 
paragraph  (cXl)  would  define  children 
who  have  been  suspended  or  expelled 
from  school  to  mean  children  who  have 
been  removed  from  their  current 
educational  placement  for  more  than  10 
school  days  in  a  given  school  3rear. 
Proposed  paragraph  (c)  would  clarify 
that  in  providing  FAPE  to  these  children 
an  agency  shall  meet  the  requirements 
provided  in  the  statute  for  interim 
alternative  educational  settings  for 
childrm  removed  for  possessing 
weapons  or  drugs  or  if  they  are  likely  to 
injure  themselves  or  others  if  they 
remain  in  their  ciinent  placement 

In  determining  whether  and  how  to 
regulate  on  this  issue,  the  Secretary 
considered  the  impact  of  various 
alternatives  on  small  and  large  school 
districts  and  children  with  disabilities 
and  their  families,  and  tried  to  strike  an 
appropriate  balance  between  the 
educational  needs  of  students  and  the 
burden  on  schools. 

Many  of  the  commmits  received  in 
response  to  the  Department's  iratice 
puUished  in  July  expressed  concern 
that  the  statute  may  be  read  to  require 
school  districts  to  continue  to  provide 
services  to  a  child  who  has  been 
suspended  regardless  of  the  duration  of 
the  suspension.  School  districts  argue 
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that  if  the  statute  is  interpreted  to 
require  these  services,  this  will  impose 
a  significant  burden  on  schools  and 
interfere  with  their  ability  to  ensure  a 
safe  and  orderly  environment  for  all 
children. 

Some  will  argue  that  the  statute  could 
and  should  be  read  to  give  schools  the 
flexibility  they  had  under  IDEA  before 
it  was  amended  not  to  provide  services 
to  children  suspended  for  fewer  than  10 
school  days  at  a  time,  regardless  of  the 
cumulative  effect,  as  long  as  there  is  no 
pattern  of  exclusion  that  warrants 
treating  an  accumulation  that  exceeds 
10  school  days  as  a  change  in 
placement 

While  it  is  difficult  to  quantify  the 
cost  of  requiring  schools  to  provide 
services  to  all  children  who  are 
suspended  for  one  or  more  school  days, 
the  Secretary  agrees  that  the  burden  for 
schools  districts  could  be  substantial. 
Based  on  data  collected  by  the  Office  for 
Qvil  Rights  for  school  year  1902  and 
data  on  the  number  of  children  who  are 
currently  being  served  under  the  IDEA, 
the  Secretary  estimates  that 
approximately  300,000  children  with 
disabilities  will  be  suspended  for  at 
least  one  school  day  during  the  next 
school  year.  Many  of  these  children  will 
be  suspended  on  more  than  one 
occasion  for  one  or  more  days.  Because 
of  the  differences  among  the  children 
who  are  expected  to  be  suspended  and 
the  range  of  their  service  needs,  the 
costs  of  and  the  burden  associated  with 
providing  individualized  services  in  an 
alternative  setting  to  every  child  who  is 
suspended  for  one  or  more  school  days 
could  be  substantial,  especially  for 
small  districts,  who  are  racpected  to 
suspend  about  8,000  children  with 
disabilities  during  this  school  year. 

At  the  same  time,  the  Secretary  is 
concerned  about  the  adverse 
educational  impact  on  a  child  who  has 
been  suspended  for  more  than  a  few 
days  and  on  more  than  one  occasion.  In 
balancing  these  concerns,  the  Secretary 
proposes  an  alternative  that  takes  into 
account  both  impacts.  Schools  will  be 
relieved  of  the  potential  obligation  to 
provide  services  for  a  significant 
population  of  children  who  are  briefly 
suspended  a  few  times  during  the 
course  of  the  school  year,  and  required 
to  anticipate  possible  service  needs  of 
children  with  chronic  or  more  serious 
behavioral  problems  who  are  repeatedly 
excluded  from  school. 

Section  300. 122(a)(3) — Exception  to 
right  to  FAPE  (Graduation) — Proposed 
paragraph  (a)(3)  provides  that  a 
student's  right  to  FAPE  ends  when  the 
student  has  graduated  with  a  regular 
high  school  diploma,  but  not  if  the 
student  graduates  with  some  other 


certificate,  such  as  a  certificate  of 
attendance,  or  a  certificate  of 
completion.  Given  the  importance  of  a 
regular  high  school  diploma  for  a 
student's  post-school  experiences, 
including  work  and  further  education, 
the  Secretary  believes  that  there  is  a 
significant  benefit  to  children  protected 
by  the  Act  to  make  clear  that  the 
expectation  for  children  with 
disabilities  is  the  same  as  for 
nondisabled  children.  The  impact  of 
this  proposal,  however,  is  difficult  to 
assess.  Many  States,  including  most  of 
those  that  report  a  high  number  of 
children  with  disabilities  leaving  school 
with  a  certificate  of  completion  or  some 
other  certificate  that  is  not  a  regular 
high  school  diploma,  indicate  that 
students  with  disabilities  have  the  right 
to  continue  to  work  to  earn  a  regular 
high  school  diploma  after  receiving  that 
certificate.  Little  information  is 
available  to  evaluate  how  many  students 
who  now  can  return  to  school  after 
receiving  some  other  certificate  of 
completion  do  so,  or  how  many  would 
return  to  school  under  this  proposal, 
although  several  State  directors  of 
special  education  indicated  that 
relatively  few  students  who  now  can 
return,  do  so.  The  Secretary  anticipates 
that  there  may  be  some  smaU  impact  on 
small  districts,  but  does  not  expect  it  to 
be  substantial,  because  of  the  likely 
small  number  of  students  who  would 
return  and  could  not  do  so  now. 

Section  300.139 — Reporting  on 
Assessments — Proposed  300.139  would 
require  SEA  reports  on  wide-scale 
assessments  to  include  children  with 
disabilities  in  aggregated  results  for  all 
children  to  better  ensure  accountability 
for  results  for  all  children.  This 
proposed  regulation  is  expected  to  have 
a  minimal  impact  on  the  cost  of 
reporting  assessment  results.  It  could 
increase  the  number  of  data  elements 
reported  depending  on  whether  States 
continue  to  report  trend  data  for  a 
student  population  that  does  not 
include  children  with  disabilities  to  the  - 
extent  required  by  section  300. 1 38, 
There  will  he  no  impact  on  small  (or 
large)  school  districts  since  this 
requirement  applies  to  reports  that  are 
prepared  by  the  State  educational 
agency. 

Sections  300.142H)  and  303.520(e>— 
Program  Income — These  provisions 
would  specify  that  proceeds  from  public 
and  private  insurance  will  not  be  treated 
by  the  Department  as  "program  income" 
under  other  reguUtions  that  limit  how 
program  income  can  be  used.  Therefore, 
this  proposal  increases  flexibility  for 
State  and  local  agencies  in  using  the 
proceeds  from  insurance. 


Section  300. 1 56(b) — Annual 
Description  of  Part  B  Set-aside  Funds — 
Proposed  paragraph  (b)  provides  that  if 
a  State's  plans  for  the  use  of  its  State 
level  or  State  agency  funds  do  not  difiier 
from  those  for  the  prior  year  the  State 
may  submit  a  letter  to  that  effect  instead 
of  submitting  a  description  of  how  the 
funds  would  be  used.  The  efiiect  of  thia 
proposed  regulation  is  inconsequential 
because  it  implements  the  E)epartment's 
long-standing  interpretation  that  a  letter 
is  sufficient  in  this  case. 

Section  300.232(a) — Exception  to  the 
LEA  Maintenance  of  Effort — Proposed 
paragraph  (a)  makes  it  clear  that  an  LEA 
may  only  reduce  expenditures 
associated  with  departing  personnel  if 
those  personnel  are  replaced  by 
qualified,  lower-salaried  personnel. 
Congress  made  its  intent  clear  in  this 
regard  in  the  Committee  Report,  which 
is  quoted,  in  part,  in  a  Note  following 
this  pro{>o$ed  regulation.  Allowdng 
LEAs  to  reduce  their  expenditures  by 
not  replacing  departing  personnel 
would  violate  congressional  intent  and 
diminish  special  education  services  in 
those  districts. 

Section  300.342(c)— Use  of  EFSP— 
Proposed  paragraph  (c)  would  require 
school  districts  to  obtain  written 
informed  consent  from  parents  before 
using  an  IFSP  instead  of  an  lEP,  which 
is  bued  on  an  explanation  of  the 
differences  between  the  two  documents. 
The  proposed  regulation  would  im^se 
a  cost  burden  on  districts  in  those  States 
that  elect  to  allow  parents  to  upt  for  the 
use  of  an  IFSP  instead  of  an  EQ>. 
However,  once  a  form  is  developed  that 
explains  the  differences  between  an 
IFSP  and  an  lEP,  the  cost  of  providing 
this  form  to  parents  and  obtaining 
written  consent  are  probably  minimal, 
and  are  justified  by  the  benefits  of 
ensuring  that  parents  understand  the 
role  of  the  I£P  in  providing  access  to  the 
general  education  curriculum. 

Section  300  J42(d>— Effective  Date  of 
lEP  Requirements — Proposed  paragraph 
(d)  would  provide  that  lEPs  ac^  to  meet 
the  requirements  of  the  statute  by  July 
1, 1998.  which  is  the  statutory  efiiective 
date  for  the  new  lEP  requirements. 
Given  the  potential  benefits  to  families 
and  schools  of  complying  with  these 
requirements,  the  Secretary  believes  that 
implementation  of  these  requirements 
should  not  depend  on  parents 
exercising  their  rights  or  vary  within 
and  across  districts  and  States.  The 
impact  of  this  proposal  is  difficidt  to 
estimate  because  the  cost  of  complying 
includes  both  the  one-time  cost  of 
providing  all  affected  parties  with  the 
information,  training,  and  materials 
needed  to  implement  the  new 
requirements  appropriately  and  the 
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annual  costs  of  complying  with  ne%v  JEP 
requirements  such  as  including  the 
regular  education  teacher  on  the  lEP 
team.  The  impact  of  these  costs  on  State 
and  local  agencies  is  increased  the 
sooner  these  costs  are  ifuniried. 

The  Secretary  anticipates  some 
impact  on  small  districts,  but  does  not 
expect  it  to  be  substantial  because  of  the 
number  of  children  involved — about 
150.000  children  with  disabilities  in 
total. 

Section  300.344(b)— hiduding  the 
Child  in  the  lEP  Meeting— Proposed 
paragraph  (b)  would  require  the  school 
to  invite  students  to  participate  in  lEP 
meeting  if  the  meting  will  include 
consideration  of  transition  services 
needs  or  transition  services.  The  effect 
of  this  provision  is  to  give  14-  and  15- 
yaar-olds,  and  in  some  cases,  younger 
students  the  opportunity  to  participate. 
The  existing  regulations  have  required 
schools  to  invite  students  to  meetings  in 
which  transition  services  were  to  be 
discussed.  These  would  include  all 
students  aged  16  years  and  older,  and  in 
■ome  cases,  younger  students.  The  law 
has  also  given  other  children  when 
appropriate  the  opportunity  to 
participate  in  the  lEP  meeting. 
Thmefare.  in  some  cases,  14-  and  15- 
year-olds  may  be  already  participating. 
The  Secretary  believes  that  the  costs  o^ 
notifying  students  about  ■  meeting  or 
trying  to  ensure  that  the  students' 
interests  and  pr^erences  are 
accommodated  are  more  than  justified 
by  the  benefits  of  including  students  in 
a  discussion  of  their  OMm  transition 
needs,  including  their  planned  course  of 
study  in  secondary  school. 

Section  300.501(b) — Parental  Access 
to  Meetings — Proposed  paragraph  (b)  of 
section  300.501  would  define  when  and 
how  to  fMovide  notice  to  parents  of 
meetings  in  which  they  are  entiUed  to 
participate.  It  woiild  furthw  define  what 
is  miant  by  the  term  "meeting."  The 
Secretary  believes  these  proposed 
regulations  impose  the  minimal 
requirements  necessary  to  implement 
the  statute.  The  language  in  paragraph 
(b)(1)  helps  to  clarify  what  is  required 
to  {Hovide  parents  with  a  meaningful 
opportimity  to  attend  meetings  while 
the  language  in  (b)(2)  is  designed  to 
reduce  unnecessary  burden  by  clarifykig 
what  constitutes  a  "meeting." 

Section  300.S01(c) — Placement 
Meetings — Paragraph  (c)  of  300.501 
specifies  that  the  procedures  used  to  be 
to  meet  the  new  statutory  requirement 
of  parental  involvement  in  placement 
decisions.  It  provides  that  the 
procedures  used  for  parental 
involvement  in  lEP  meetings  also  be 
used  for  placement  meetings.  These 
include  specific  requirements  relating  to 


notice,  methods  for  involving  parents  in 
the  meeting,  and  recordkeeping  of 
attempts  to  ensure  their  participation. 
Because  in  many  cases  placement 
decisions  will  be  nude  as  part  of  lEP 
meetings,  as  is  already  the  case  in  most 
jurisdictions,  the  Secretary  believes  the 
impact  of  tbis  proposed  regulation  will 
be  minimal.  In  those  cases  in  which 
placement  meetings  are  conducted 
separately  from  the  lEP  meetings,  the 
Secretary  believes  the  benefits  of 
""«H"C  substantial  efforts  tb  secure  the 
involvement  of  parents  and  provide  for 
their  meaningful  participation  in  any 
meeting  to  discuss  their  child's 
placement  more  than  justify  the  costs. 

Section  300.S02(b)  and  (c)— Right  to 
an  Independent  Evaluation— Proposed 
paragraph  (b)  would  clarify  language 
from  the  current  regulations  that  make 
it  clear  that  if  a  parent  requests  an 
independent  educational  evaluation 
(lEE),  the  agency  must  either  initiate  a 
due  process  hearing  to  show  that  its 
evaluation  is  appropriate  or  provide  far 
an  lEE  at  public  expense.  The  Secretary 
interprets  the  provision  permitting 
parents  to  request  an  lEE  to  require  the 
agency  to  take  action.  This  requirement 
at  most  represents  a  small  burden  for 
school  districts  because  if  the  agency 
did  not  take  action,  parents  would  he 
bee  to  request  due  process  to  compel 
action. 

Proposed  paragraph  (c)  provides  that 
a  public  agency  may  not  impose 
conditions  or  timelines  related  to 
obtaining  an  independent  evaluation. 
The  Secretary  believes  that  this 
requirement,  which  arguably  limits  the 
flexibility  of  school  districts,  is  critical 
to  ensuring  that  school  districts  do  not 
find  ways  to  circiunyent  the  right 
provided  by  the  IDEA  to  parents  to 
obtain  an  independent  evaluation. 

Sections  300.503(b)(8)  and 
303.403(bH4>— Notice  to  Parento 
Regarding  Complaint  Procedures — 
These  provisions  require  that  the 
required  prior  written  notice  to  parents 
include  information  about  how  to  file  a 
complaintoinder  State  complaint 
procedures.  Because  districts  are 
already  required  to  provide  a  written 
notice  to  parents,  the  Secretary 
estimates  that  the  additional  cost  of 
adding  this  information  will  be  one-time 
and  minimal  The  burden  on  small 
districts  could  be  minimized  if  each 
SEA  were  to  provide  its  LEAs  witlf 
appropriate  language  describing  the 
Stete  procedures  for  inclusion  in  the 
parental  notices.  Making  parents  award 
of  a  low  cost  and  less  adversarial 
mechanism  that  they  can  use  to  resolve 
disputes  with  school  districts  should 
resiUt  in  cost  savings  and  more 


cooperative  relaticmships  betwem 
parents  and  districts. 

Section  300.505  (aHlXiii)  and  (cX2)— 
Parental  Consent  for  Reevaluation — 
Proposed  paragraph  (aXlXiii)  would 
clarify  that  the  new  statutory  ri^t  of 
parents  to  consent  to  a  reevaluation  of 
their  child  means  parental  consent  prior 
to  the  administration  of  any  test  that  is 
needed  as  a  part  of  a  reevaluation.  The 
Secretary  does  not  believe  that  the 
intent  of  this  change  was  to  require 
school  districts  to  obtain  parental 
consent  before  reviewing  existing  date 
about  the  child  and  the  child's 
performance^  an  activity  that  school 
districts,  as  a  matter  of  good  practice, 
should  be  oigaged  in  on  an  on-going 
basis.  That  interpretetion  would  impose 
a  significant  burden  on  school  districte 
with  littie  discemable  benefit  to  the 
children  served  under  these  regulations. 

Proposed  parapaph  (cX2)  would  use 
the  procedures  that  are  in  current 
regulations  dealing  with  inviting 
parents  to  lEP  meetings  as  a  basis  for 
defining  what  it  means  to  undertake 
"reasonable  measures"  in  obtaining 
parental  consent.  The  intent  of  the 
proposal  is  to  meaningfully 
operationalize  the  statutory  right  of 
parents  to  consent  to  a  reevaluation  of 
their  child.  Given  the  importance  of 
parental  involvement  in  all  parts  of  the 
process,  the  Secretuy  believes  that  any 
burdm  imposed  by  the  proposed 
recordkeeping  requirements  is  justified  ■' 
by  the  benefits  of  securing  parantal 
eonaent  to  the  reevaluation. 

Section  300.506(c) — Impartial 
Mediation — Proposed  paragraph  (c|- 
would  interpret  the  stetutoiy 
requirement  that  mediation  be 
conducted  by  an  impartial  mediator  to 
meen  that  a  mediator  may  not  be  an 
employee  of  an  LEA  or  a  State  agency 
that  is  providing  direct  services  to  the 
child  mid  must  not  have  a  personal  or 
pn^Bssional  conflict  of  interest  The 
Secretary  believes  that,  by  definition, 
parents  would  not  r^ard  an  empfoyee 
of  the  other  parfy  to  die  dispute  to  be 
impartial  or  a  person  who  has  a 
personal  or  professional  conflict  of 
interest  The  Secretary  believes 
providingforimpartialify. would  help  ■ 
promote  the  use  of  mediation,  which  is 
voluntary,  and  improve  its  overall 
efiiactiveness  in  resolving 
disagreements.  The  impact  of 
disallowing  these  individiials-feom 
serving  as  mediators  is  not  likely  to 
have  a  significant  impact  on  Stetes, 
given  current  practices.  Many  Stetes 
contract  with  private  organizations  to 
conduct  their  mediations.  Others  use 
employees  of  the  State  educational 
agracy,  which,  in  most  cases,  is  not  the 
agency  providing  direct  services.  Givm 
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the  significant  benefits  to  children, 
families,  and  school  districts  of 
expeditiously  resolving  disagreements 
without  resort  to  litigation,  the  Secretary 
concluded  that  benefits  of  this  proposal 
easily  justify  any  cost  or  inconvenience 
to  States. 

Section  3O0.506(dK2)— Failure  to 
Participate  in  Meeting— 4^posed 
paragraph  (d)(2)  would  specify  that  a 
parent's  failure  to  participate  in  a 
meeting  at  which  a  disinterested  person 
explaiiu  the  benefits  of  and  encourages 
the  use  of  mediation  could  not  be  used 
as  a  reason  to  deny  or  delay  theparent's 
right  to  a  due  process  hearing.  This 
change  is  not  likely  to  limit  the  benefits 
to  school  districts  of  mediation  as  the 
Secretary  believes  that  it  is  extremely 
unlikely  that  parents  who  are  unwilling 
to  participate  in  such  a  meeting  wtth  a 
disinterested  person  nvould  be  willing  to 
engign  in  the  voluntary  mediatioa 
provided  fw  in  the  statute. 

Sectioo  300.S07(cK4)— FaUura  to 
Provide  Notice — Proposed  penyaph 
(cN4)  makes  it  clear  that  Cailure  by 
parents  to  provide  the  notice  teqtiirod 
by  the  statute  cannot  be  used  by  a 
school  district  to  delay  or  deoy  the 
parents'  right  to  due  process.  This 
propoaed  regulation  would  eliminate 
the  poaaibility  that  public  agencies  will 
delay  a  due  process  hearing  pendii^ 
receipt  of  a  notice  that  they  daaa  to  be 
erraptahie.  This  regulation  does  not 
iwpoae  any  cost  on  school  districts  and 
would  kelp  aosure  that  parents  an 
afibrdad  appropriate  and  timely  access 
to  due  process, 

Section  300.S13(b>-Attameys'  Feea— 
Proposed  paiagiaph  (b)  would  provide 
that  binds  providad  under  Part  B  of 
IDEA  could  not  be  used  to  pay 

This  proposal  doaa  not 
I  the  burden  on  school  districts 
I  substantially  afisct  the 
ability  of  school  districts  to  pay 
ettotaeys'  ises  that  are  awarded  under 
the  Act  or  to  pay  for  thair  own 
attomeys.  it  msraly  astaUishes  that 
attorneys'  ires  must  be  paid  by  a  source 
of  funding  otbar  than  Part  B  based  on 
the  DepaitiiMBfa  poaition  that  limited 
Federal  raaources  not  be  used  for  diese 
costs.  The  Secretary  does  not  expect  this 
proposal  to  have  a  cost  impact  on  small 
(or  large)  districts  because  all  districts 
have  non-Federal  sources  of  funding 
that  are  significanUy  greater  than  the 
funding  provided  under  IDEA. 
Currently,  funds  provided  to  Stataa 
'  the  IDEA  represent  about  eight 
1  of  special  education 
expenditures. 

Section  300.514(c)— Hearing  Officer 
Decisions— Proposed  300.514(c)  would 
clarify  that  if  a  hearing  officer  in  a  due 
or  a  review  official  in  a 


State  level  review  agrees  with  the 
parents  that  a  change  in  placement  is 
appropriate,  the  child's  placement  must 
be  treated  in  accordance  with  that 
agreement.  It  is  difficult  to  assess  the 
impact  of  this  proposal  because  the 
statutory  language  is  ambiguous.  If 
paragraph  (c^were  not  included  in  the 
regulation,  in  some  cases,  parents  can  be 
expected  to  successfully  argue,  as  they 
have  in  the  past,  that  the  hearing 
officer's  dedsion  to  change  the 
placement  of  a  child  be  implemented.  In 
other  cases,  as  was  the  case  in  Board  of 
Education  Sacrainento  Unified  School 
District  v.  Holland  (9th  Qr.,  1994).  a 
change  to  the  placement  initially  sought 
by  the  parents  and  approved  by  the 
hearing  officer  may  not  occur  until  all 
appeals  have  been  exhausted.  The  cost 
impact  of  this  proposal  is  also 
inaetenninate  because  in  some  cases 
implementation  of  the  hearing  officer's 
decision  will  result  in  moving  children 
to  more  costly  placements  and.  in  other 
cases,  to  lass  cosdy  placements.  In 
either  case,  the  Secretary  concluded  that 
the  benefits  to  the  child  of  securing  an 
appropriate  placement  }ustify  any 
p<^ntial  increase  in  costs  or  other 
burdens  to  the  school  district 

The  Secretary  estimates  that  the  effect 
of  diis  proposal  on  small  districts  will 
be  minimal  The  Secretary  estimates 
that  no  more  than  2000  due  process 
hearing!  will  be  conducted  during  the 
next  sdnol  year,  of  which  only  a  small 
ptopoctiaa  are  expected  to  involve  small 
districts  (faww  than  60).  ^4ot  all  of  these 
will  involve  disputes  about  placement 
and  the  hearing  officer  or  State  review 
official  can  be  expected  to  agree  with 
the  parents  in  only  a  portion  of  the 

Section  300.520  (b)  and  (c)— 
Behavioral  Inlarventions — Proposed 
paragraph  (b)  (rf  this  section  would 
sped^r  that  the  lEP  team  meeting  to 
conskier  behavioral  interventions  occur 
within  10  business  days  of  the  behavior 
that  leads  to  discipline  rather  than  10 
calendar  days,  and  would  clarify  that,  if 
the  child  does  not  have  a  behavior 
intervMition  plan,  the  purpose  of  the 
meeting  is  to  develop  an  assessment 
plan  and  appropriate  behavioral 
interventions  to  address  that  behavior. 
In  propoaing  the  business  day 
alternative,  die  Secretary  determined 
that  it  would  minimiwi  the  burden  on 
school  districts  and  would  not  have  a 
significant  impact  on  children  with 
disahilities,  in  light  of  other  regulatory 
proposak  in  the  discipline  area.  The 
ch^ige  to  clarify  that  the  lEP  meeting 
develop  appropriate  behavioral 
interventicHis  to  address  the  child's 
behavior  may  impose  some  additional 
burden  on  sdiool  districts,  but  the 


Secretary  determined  that  burden  was 
justified  by  the  benefit  to  the  child,  the 
child's  teacher,  and  the  educational 
process  as  a  whole  if  appropriate 
behavioral  intervention  strategies  are 
implemented  without  delay  to  address 
the  behavior  that  led  to  discipline. 

Proposed  paragraph  (c)  of  section 
300.520  makes  it  clear  that  if  a  child  is 
removed  from  his  or  her  current 
placement  for  10  school  days  or  fswer 
in  a  given  year,  the  school  is  not 
requ&ed  to  convene  the  lEP  team  to 
develop  an  assessment  plan  and 
behavioral  interventions.  (A  school 
would  be  required  to  do  so  if  a  child 
were  suspended  for  more  than  10  school 
days  in  a  given  school  year.)  In 
determining  whether  to  regulate  on  this 
issue,  the  Secretary  considered  the 
potential  benefits  of  providing 
oehavioral  interventions  to  children 
who  need  them  and  the  impact  on 
school  districts  of  convening  the  lEP 
team  to  develop  behavioral 
interventions  if  children  are  suspended. 

Based  on  consideration  of  the  costs 
and  benefits  to  children  and  schools,  the 
Secretary  concluded  that  the  lEP  team 
should  not  be  required  to  meet  and 
develop  or  review  behavioral 
interventions  for  a  diild  unless  die 
child  was  engaged  in  repeated  or 
significant  misconduct  The  Secretary 
determined  thrt  the  costs  and  burden  of 
convening  the  team  the  first  time  a  child 
is  suspended  outweigh  any  potential 
benefits  to  die  child  if  the  child  is 
receiving  s  short-term  suspeiuion  for  an 
infraction.  However,  the  Secretary  also 
omsidered  the  significant  benefits  thrt 
aariy  intervention  can  {»oduce  for 
students  and  schools  by  eSsctively 
addressing  behavioral  problems.  'The 
Secretary  concluded  that  if  a  child  is 
engaged  in  behavior  that  warrants 
removal  for  more  than  10  school  days  in 
s  even  year,  intervention  is  in  ordsr. 

The  Secretary  believes  that  this 
[Hoposal  may  reduce  costs  Cor  school 
distoicts  because,  in  the  abaence  of  a 
ragulatioo  on  this  issue,  the  statute  will 
be  read  by  some  to  require  that  the  lEP 
team  be  convened  to  develop  an 
assessment  plan  the  first  time  a  child  is 
suspended,  regardless  of  the  duration  of 
the  sxispension  or  the  child's 
disciplinary  record.  Alternatively,  the 
statute  could  be  read,  in  the  absence  of 
regulation,  to  require  the  lEP  team  to  be 
convened  only  for  suspensions  that 
exceed  10  school  days  at  a  time. 

Little  data  are  available  that  would 
permit  the  Secretary  to  assess  the 
economic  inspect  of  this  proposal  on 
school  districts  or  the  number  of 
children  who  will  benefit  Based  on  date 
collected  by  the  Office  for  Qvil  Rights, 
the  Secretary  estimates  that 
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approximately  300,000  children  with 
disabilities  will  be  suspended  during 
the  next  school  year  for  at  least  one 
school  day.  Based  on  an  analysis  of 
State-reported  data  from  selected  States, 
we  estimate  that  most  of  the  children 
who  are  suspended  receive  only  short- 
term  suspensions,  but  we  have  no 
information  on  the  length  or  frequexKy 
of  individual  suspensions. 

Secticn  300.521— i:>ue  Process 
Hearing  for  Removal — Proposed  300.521 
specifies  that  a  hearing  officer  is  to 
make  the  determination  authorized  by 
section  615(k)(2)  of  the  H^IA  (regarding 
whether  a  child's  current  educational 
placement  is  substantially  Ukefy  to 
result  in  injury  to  self  or  othen)  in  a  due 
process  hearing. 

The  Secretary  concluded  thet  a 
heering  that  meeto  the  requirement  for 
a  due  process  heering  is  the  most 
appropriate  forum  for  expeditiously  and 
fidrly  determining  whether  the  disbict 
has  dononstrated  by  substantial 
evidence  (defined  by  statute  as  "beyond 
a  preponderance  of  the  evidence")  that 
maintaining  the  current  placement  is 
substantially  likely  to  result  in  injury 
and  to  consider  thie  appropriateness  of 
the  child's  current  placement  and  the 

efforts  of  the  district  to  minimiaw  the 

risk  of  harm. 

The  Secretary  believes  that  the  cost 
impact  of  this  proposed  regulation  on 
large  and  small  districte  w^  be  minimal 
be»use  of  the  limited  number  of  cases 
in  which  school  districte  snd  parente 
wiU  disagree  rixmt  the  proposed 
removal  of  a  dangerous  child.  (If  the 
perento  agree  to  removing  a  child,  a 
sdiool  dhrtrid  may  do  so  without  the 
api»oval  of  a  hearing  officer.)  In  those 
few  cases  in  which  there  is 
disagreement  the  Secretary  believes 
that  the  benefits  of  conducting  a  due 
process  heering  justify  the  coste. 

Section  300.523 — Manifestation 
Detarmination — ^Proposed  paragraph  (b) 
would  make  it  deer  that  if  a  child  was 
removed  for  10  or  fewer  school  days  in 
a  given  school  year,  and  no  further 
d^dplinary  acticm  is  contemplated,  the 
school  is  not  required  to  condud  a 
manifestation  review.  As  was  the  case  in 
considering  section  300.520(c),  the 
Secretary  considered  the  potential 
benefito  to  the  child  and  impact  on 
districte  of  convening  the  lEP  teem  if 
children  are  siispended. 

The  Secretary  similarly  concluded 
that  the  lEP  team  should  not  be  required 
to  meet  and  determine  whether  the 
child's  behavior  was  a  manifestation  of 
the  disability  unless  the  child  was 
engaged  in  repeated  or  significant 
misconduct  The  cost  of  convening  the 
team,  whether  to  develop  a  behavioral 
assessment  or  to  condud  a 


manifestation  review,  outweigh  the 
potential  benefite  to  a  child  who  has 
been  briefly  suspended  a  few  times. 
However,  in  proposing  this  regiUation. 
the  Secretary  also  considered  the 
adverse  imped  on  the  child  if  the  child 
is  repeatedly  suspended  wltfiout  any 
effort  to  determine  whether  the  child 
should  be  punished  for  his  or  her 
behavior.  One  of  the  primary  purposes 
of  the  manifestation  review  is  to 
determine  whether  the  child's  disability 
has  impaired  his  or  her  abilify  to 
understand  the  imped  and 
consequences  of  his  or  her  behavior  and 
whether  the  child's  disability  has 
impaired  die  child's  abilify  to  control 
the  behavior  subjed  to  discipline. 
Conducting  this  review,  along  with  the 
behavioral  assessment,  will  help  ensure 
that  the  distrid  responds  appropriately 
to  the  child's  behavior. 

The  Secretary  believes  that  this 
proposal  may  reduce  costs  for  school 
districte  to  the  extent  the  stetute  is  being 
reed  by  some  to  require  a  manifestation 
review  every  time  a  child  is  su^iended. 
Alternatively,  this  proposal  may  limit 
flexibilify  to  the  extent  the  stetute  could 
be  read  not  to  require  a-review  for  eny 
single  suspension  that  is  fewer  than  10 
schooldays. 

Section  300.528 — Procedures  for  an 
Expedited  Due  Process  Heering — 
Proposed  300.528  defines  whet  an 
expedited  due  process  heering  to 
remove  a  dangerous  child  must  entaiL 
As  disciissed,  the  Secretary  does  not 
believe  the  requirement  lor  the  hearing 
officer  to  condud  a  due  process  hearing 
to  have  a  substantial  cost  impad 
because  of  the  small  nun^ier  of  cases 
involved.  In  proposing  this  r^ulation, 
the  Secretary  attempted  to  provide  some 
flexibilify  to  the  States  in  esteblishing 
timelines  and  procedures  in  order  to 
accommodate  the  inteteste  of  school 
offidab  in  obtaining  an  expeditious 
decision.  However,  the  Secretary  has 
litde  basis  for  projecting  the  cost  of 
hearings  conducted  in  accordance  with 
the  proposed  regulatimis  in  comparison 
to  other  appropriate  mocedures. 

Section  300.587 — Procedures  for 
Enforcement — This  proposal  would 
clarify  the  types  of  notice  and  hearing 
that  the  Depcvtment  would  provide 
before  taking  an  enforcement  action 
under  Part  B  of  the  IDEA.  Providing 
clarify  about  the  applicable  procedures 
ha  the  various  t3rpies  of  enforcement 
actions  will  ben^t  potential  subjeds  of 
enforcement  actions  end  the  Depertment 
by  ensuring  that  time  and  resources  are 
not  spent  on  unnecessary  disputes  about 
procedures  or  needless  process. 

Section  300.589 — ^Waivn 
Procedures — ^This  proposal  describes 
the  procedures  to  be  uited  by  the 


Secretary  in  considering  a  request  from 
an  SEA  of  a  waiver  of  the  supplement, 
not  supplant  and  maintenance  of  effort 
requiremente  in  IDEA.  This  proposed 
regulation  does  not  impose  any  cost  on 
local  school  districts,  "rhe  proposed 
procedures  will  affect  any  State 
requesting  a  waiver  under  Part  B.  While 
the  Secretary  believes  the  benefite  of  the 
proposed  process  to  children  with 
disabilities  justify  any  possible  cost  or 
burden^  State  educational  egendes. 
the  Seoetary  welcomes  public  comment 
on  the  imped  of  this  proposal  and 
alternative  ways  for  the  Secretary  to 
implement  these  statutmy  provisions. 

Section  300.624— Capaaty-building 
Subgrants — This  proposal  wonld  make 
it  deer  that  Stetes  could  establish 
priorities  in  awarding  these  subgranto. 
This  proposal,  which  provides 
permissive  authorify  to  be  used  st  the 
discretion  of  each  Stete,  clarifies  the 
intent  of  the  statutory  change  and 
imposes  no  burden  on  State  agendes. 
Allowing  States  to  use  these  funds  to 
foster  State-specific  im|»tivemaite 
should  lead  to  improving  educetional 
resulte  for  children  with  disabilities. 

Sections  300.660(b)  and  303.510(b)— 
Information  ^»ut  State  Complaint 
Procedures    Piupoeed  paragraph  (b) 
would  require  States  to  widely 
disseminete  their  complaint  procedures. 
While  this  proposed  requirement  would 
increase  ooete  for  those  Stete 
educational  agencies  that  have  not 
esti^lished  poooedures  for  widely 
disseminating  this  information,  the 
Secretary  could  have  prescribed  specific 
mechanisms  for  this  dissemination  but 
chooses  not  to,  in  order  to  give  ^As 
flexibiltfy  in  determining  how  to 
accomplteh  this.  The  requirement 
would  not  have  any  direct  impad  on 
small  distzids  and  would  benefit 
perente  who  brieve  that  a  puUic 
agency  is  violating  a  requiremrat  of 
these  regulations,  by  providing  them  the 
inftmnation  they  would  need  to  get  an 
official  resolution  of  the^  issue  widiout 
having  to  resort  to  a  more  formal,  and 
generally  more  costfy.  dispute 
resolution  mechanism. 

Sections  300.661  and  303.512— 
Secretarial  Review — ^This  proposal 
would  delete  the  provision  providing 
for  Secretarial  review  of  complainte 
filed  onder  State  complaint  prtx»dures. 
The  effed  of  this  proposal  on  small  (and 
large)  districte  would  be 
inconsequential  because  of  the  small 
number  of  requeste  for  these  reviews. 
This  proposal  was  developed  in 
recognition  of  the  report  of  the 
Department's  Inspector  General  of 
August  1997.  that  noted  that  this 
procedure  provides  very  limited 
benefite  to  children  vHdi  disebilities  or 
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to  the  IDEA  programs  and  involves  a 
considerable  expenditure  of  the 
resources  of  the  Office  of  Special 
Education  Programs  and  other  offices  of 
the  Department.  The  Inspector  General's 
report  concluded  that  greater  benefit  to 
the  programs  and  individuals  covered 
by  the  H^A  would  be  achieved  if  the 
Department  eliminated  the  Secretarial 
review  process  and  focused  on 
improving  State  procedures  for 
resolving  complaints  and  Lmplemeoting 
the  IDEA  programs.  This  chaJoge,  and 
the  changes  proposed  in  S§  300.66e(b) 
and  300.503(bMa)  and  §§303.510^)  and 
303.403(bK4)  that  wrould  require  greater 
public  notice  about  the  State  complaint 
procedures,  would,  implemrat  those 
reconmiendations. 

Sections  300.662  and  303.511— State 
Reviews — This  proposal  would  relieve 
States  of  the  requirement  to  review 
complaints  about  violations  that 
occtuied  more  than  three  years  before 
die  complainL  This  proposed  limitation 
tm  tke  ags  of  the  complaints  is  expected 
tondace  tlw  cost  to  SEAs  of 
investigatiag  and  reviewring  complaints. 
There  is  no  rsason  to  believe  this 
proposal  would  advecsely  afiisct  smaU 
distoicts.  There  is  also  ao  mennn  to 
expect  that  this  propani  wowdd  have  a 
significant  negative  impact  on 
iiutividuals  or  entities  submitting 
complaints  under  these  procedures  as  it 
is  unlikely  that  complaints  alleging  a 
violation  that  occurred  more  than  three 
years  in  the  past  and  that  do  not  allege 
a  continuing  violation  or  request 
compensatory  services  would  result  in 
an  outcome  that  puts  the  protected 
individuals  under  these  regulations  in  s 
better  position  than  they  would  have 
been  in  if  no  complaint  had  been  filed. 
On  the  other  hand,-aUowing  Stafeas  to 
focus  their  OHnplaint  resolution 
procedures  on  issues  that  are  relevant  to 
the  current  operation  of  the  State's 
special  education  program  may  serve  to 
improve  services  for  diese  children. 

2.  Oanty  of  theTieguhtions 

Bxecutive  Order  12866  requires  i 
agSBcy  to  write  regulations  that  are  i 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
aastSK  to  understand,  including  answers 
to  qaeations  such  as  the  fioUowing:  (1) 
Am  the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 

proposed  reguIatiaOS  t-nntmin  turhnif^l 

terms  or  other  wording  that  interfere 
with  their  clarity?  (3)  Does  the  format  of 
the  proposed  regulations  (grouping  and 
order  of  sections,  use  of  headings, 
paragr^ihing,  etc.)  aid  or  redtice  their 
clarity?  Would  the  proposed  regulations 
be  aeeiar  to  understtnd  if  they 


divided  into  more  (but  shorter)  sections? 
(A  "section"  is  preceded  by  the  symbol 
"§  "  and  a  numbered  heading;  for 
example.  §  300.2  Applicability  to  State, 
local,  and  private  agencies.)  (4)  Is  the 
description  of  the  proposed  regulations 
in  the  "Supplementary  Information" 
section  of  this  preamble  helpful  in 
understanding  the  proposed 
regulations?  How  could  this  description 
be  more  helpful  in  m»Hng  the  proposed 
regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  proposed  regulations  easier  to 
understand? 

A  copy  of  any  costunents  that  concern 
how  the  Department  could  make  these 
proposed  regulations  easier  to    . 
understand  should  be  sent  to  Stanley  M. 
CelMn.  Regulations  Quality  Officer,  U.S. 
Droartment  of  Education.  600 
Independence  Avenue,  SW.  (room  5121, 
FB-10).  Washington.  DC  20202-2241. 

tegidsiecy  FlexftiUly  Act  Certificatioa 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  thet  would  be 
afbcted  by  these  proposed  regulations 
ate  nwall  local  educational  agencies 
(LEAs)  receiving  Federal  fonds  under 
this  program.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  the  sbmII  LEAs  affected 
because  the  ragiilatioBS  would  not 
impose  excess^  Mgulatory  burdens  or 
require  unnsoaasery  Federal 
supervision.  The  regulations  would 
impose  minimal  requirements  to  mosure 
the  proper  expenditure  of  {Mogram 
funds. 

Paperwark  ■sfarHaa  Ad  of  IMS 

Sections  300.110,  300.121.  30ai23- 
300.130.  300.133,  300.135-300.137. 
300.141-300.145,  300.155-300.156, 
300.180,  300.192,  300.220-300.221, 
300.240,  300.280-300.281.  300.284. 
300.341,  300.343.  300.345.  300.347. 
30a3aO-300.382.  300.402,  300.482- 
300.483.  300.503-300.504,  300.506. 
300.50B.  300.510-300.511.  300.532, 
300.535.  300.543.  300.561-300.563. 
300.565.  300.569.  300.571^300.572. 
300.574-300.575,  300.589.  300.600, 
300.653,  300.660-300.662.  300.75O- 
300.751.  300.754,  303.403,  303.510- 
303.512,  and  303.520  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Seduction 
Act  of  1995  (44  USJC  3507(d)),  the 
Department  of  Education  hu  submitted 
a  copy  of  these  sections  to  the  Office  of 
Management  and  Budget  {OMB)  for  its 
review. 

CoUectian  of  Infoanation:  Assistance 
for  Education  of  All  Children  witk 


Disabilities:  Complaint  Procedures, 
§§300.600-300.662  and  303.510- 
303.512.  Each  SEA  is  required  to  adopt 
written  procedures  for  resolving  any 
complaint  that  meets  the  requirements 
in  these  proposed  regulations. 

Annual  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  10  hours  to  issue 
a  written  decision  to  a  complaint.  There 
is  an  estimated  average  annual  total  of 
1079  complaints  submitted  for 
processing.  Thus,  the  total  anmi^j 
reporting  and  recordkeeping  burden  for 
this  collection  is  estimated  to  be  10,790 
hours. 

Collection  of  Information:  Assistance 
for  Education  of  All  Children  with 
Disabilities:  State  Eligibility,  §§300.110. 
300.121,  300.123-300.130.  300.133, 
300.13S-300.137.  300.141-300.145. 
300.155-300.156,  300.280-300.281. 
300.284,  300.380-300.382,  30a402. 
300.482-300.483,  308.510-300.511, 
300.589,  300.600.  300.653.  303.403.  and 
303.520.  Each  Stote  must  have  on  file 
with  the  Secretary  policies  and 
procedures  to  demonstrate  to  the 
satisfaction  of  the  Secretary  that  the 
State  meets  the  specified  conditions  for 
assistance  undn^  this  part.  In  the  past. 
States  ¥trere  required  to  submit  State 
plans  every  three  years  with  one-third  of 
the  entities  submitting  plans  to  the 
Secretary  each  year.  With  the  new 
statute.  States  will  no  longer  be  required 
to  submit  State  plans.  Rather,  the 
policies  and  procedures  currently 
approved  by,  and  on  file  with,  dw 
Secretary  that  are  not  inconsistent  with 
the  IDEA  Amendments  of  1997  will 
remain  in  effect  unless  amended. 

Annual  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  30  hours  for  each 
response  for  58  respondents,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  souroas. 
gathering  and  m«int«inifig  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Thus,  the 
total  annual  reporting  and 
recordkeeping  burden  Cor  this  collection 
is  estimated  to  be  1 740  hours. 

Collection  of  Information:  Assistance 
for  Education  of  All  Children  with 
Disabilities:  LEA  Eligibility.  §§  300.180. 
300.192,  300.220-300.221,  30a240. 
300.341,  300.343,  300.345.  300.347. 
500.503-300.504.  300.532,  300.535. 
300.543v  300.561-300.563,  300.565, 
300.569,  300.571-300.572.  and  300.^4- 
300.575.  Bach  local  educational  agency 
(LEA)  and  each  State  agency  must  have 
on  file  with  the  State  educational 
agency  (SEA)  information  to 
demonstrate  that  the  agency  meets  tfaa 
specified  requirements  for  assistance 
under  this  part  In  the  past,  each  LEA 
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was  required  to  submit  a  periodic 
application  to  the  SEA  in  order  to 
establish  its  eligibility  for  assistance 
under  this  part  Under  the  new  statutory 
changes,  LEAs  are  no  longer  required  to 
submit  such  applications.  Rather,  the 
policies  and  procedures  currently 
approved  l^,  and  on  file  mth.  the  SEA 
that  are  not  inconsistent  widi  the  n>EA 
Amendments  of  1997  will  remain  in 
effect  unless  amended. 

Anniutl  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  for  each 
response  for  15.376  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  inframation. 
Thus,  the  total  annual  reporting  and 
lectxdkeeping  burden  for  this  collection 
is  estimated  to  be  30,752  hours.  The 
Secretary  invites  comment  on  the 
estimated  time  it  wills  take  for  LEAs  to 
meet  this  reporting  and  recordkeeping 
requirement 

Collection  of  Information:  Assistance 
for  Education  of  All  Children  with 
[Usabilities:  List  of  Hearing  Officers  and 
Mediators,  §§  300.506  and  300.508. 
Each  State  must  maintain  a  list  of 
individuals  who  are  qualified  mediatraa 
and  knowledgeable  In  laws  and 
regulations  relating  to  the  provision  of 
sjMcial  education  and  related  services. 
Each  puUic  agency  must,  also,  keep  a 
list  of  the  persons  who  serve  as  hearing 
officai*. 

Annual  repMting  and  recowtteeping 
burden  Car  this  collection  of  information 
is  estimated  to  average  25  hours  for  eadh 
response  for  58  respondents,  including 
the  time  for  reviewing  mstructions, 
searching  existing  data  sources, 
gathering  and  maintaining  die  date 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Thus,  the 
total  annual  reporting  and 
recordkeeping  burden  for  this  collection 
is  estimated  to  be  3050  hours. 

Collection  of  Information:  Assistance 
fiw  Education  of  All  Children  with 
Disabilities:  Report  of  Children  and 
Youth  with  DiMbilities  Receiving 
Special  Education,  §§300.750-300.751. 
and  300.754.  Each  SEA  must  submit  an 
annual  repoft  of  children  served. 

Annual  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  av«age  262  houra  for 
each  response  for  58  respondents, 
indudii^  the  time  for  revienving 
instructions,  searching  existing  date 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Thus,  the  total  annual  reporting  and 


recordkeeping  burden  {or  this  collection 
is  estimated  to  be  15,196  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requiremente 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  AfEairs, 
OMB,  room  10235,  New  Executive 
Office  Building,  Wa^iingten.  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Edvcation. 

The  Department  considers  comraento 
by  the  public  on  these  proposed 
ccdlections  of  infumation  in — 

•  Evaluating  whether  the  prt^poeed 
collections  of  information  an  necessary 
for  the  propor  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information. 
inrlnHing  the  Validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefiilnews. 
and  clarity  of  the  tnformatioa  to  be 
collected;  and - 

•  Minimizing  die  burden  of  Ae* 
collection  of  informatfon  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electionic.  mechanical,  orothev 
technological  orilection  techniques  or 
other  forms  <^  information  technology. 
e.g..  permitting  electronic  siihnrission  of 
responses. 

OMB  is  required  to  make  a  dedsicm 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulaticms  between  30  and  80 
days  after  pubticatfam  of  dus  document 
in  the  Federal  lagjilK.  Thsrefiarei  a 
commott  to  OMB  is  best  assured  of 
havingits  fiill  effect  if  OMB  recaves  tt 
within  30  days  of  piAlication.  This  does 
not  affsct  the  deedline  for  the  public  to 
comment  to  the  Department  on  the 
proposed  regulations. 

■ental 


Inieigweeis 

TIbb  program  is  subject  to  the 
requiremmts  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
fsderalism  by  rdying  en  processes 
developed  by  State  and  local 
governments  far  coordin^on  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordaiKe  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


1  of  EducatioBal  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
r^ulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  availaUa  from 
any  other  agency  or  audaority  of  the 
United  States. 

Anjrene  may  also  view  this  docuoiant, 
as  w^  as  aU  other  Department  of 
Education  documents  published  in  dM 
Fedaral  Vagister.  in  text  or  portable 
document  fcnmat  (pdf)  on  the  World 
Wide  Wri)  at  aidker  of  the  faUowiag 
sitesT 

httpi//gcs.ed.goWfBdragJitm 
httpr//www  .ed.gov/ttews.htm> 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Ptogram  widk 
Search,  which  is  available  heeat  eitbar 
of  the  i»eviou5  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printii^  Office  toll 
free  at  1-888-293-6408. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  bovd  of  the 
Department  Telephone:  (202)  n»-lSll 
or,  toll  free,  1-800-222-4822.  Tlw 
documents  are  located  under  Optkm 
G — PUes/Annnwitfjnnents,  BuHetins  and 
Press  Releases. 

Note:  The  official  vHBkm  oHhiB.c 
is  ths  dooimsnt  piiMiahsd  in  Ihs  I 


LislofSahtacIs 

34  CFR  port  300 

Administrative  practice  and 
procednre.  Education  of  individuals 
with  disabilitiss.  Elementary  and 
secondary  education.  Equal  educaticmal 
(^portnnity.  Grant  piopama — 
education.  Mvacy,  Privsis  i 
Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  3(n 

Education  of  individuals  with 
disalHlities,  Elonentary  and 
education.  Grant 
tnfantg  anH  children.  Reporting 
recofdkeejHng  requiwmwits. 

34  CFR  Port  303 

Education  of  individuals  widi 
disabilities,  (kant  i 
Infants  and  children.  Reporting  and* 
lecordkeqiing  requirements. 

(Catalog  of  Federal  Dmaartic  / 
Nombv:  SCOZr  Aasiatam  for  ths  1 
of  All  Childnn  with  Diaabihtias.  •4.173 
Preschool  Gnntr  for  GhiUnn  with 
DisaWitiM,  and  84.181  Eiri;  Imnreatia 
Prognm  ior  InfuHs  sod  Toddhn  with 
Disebihtiaa) 
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Ditad:  Octofaar  6. 1987. 
U^M^W.Ubjr. 
Sscrataiy  of  Education. 

The  Secretary  proposes  to  smend 
Title  34  of  the  Ck)de  of  Federal 
Rsgulatioiu  by  revi^ng  parts  300,  301, 
and  303  as  follows: 

1.  Part  300  is  revised  to  read  as 
follows: 

RART  SOO-ASStSTANCE  FOR 
EDUCATION  OF  AU.  CHILOREN  WITH 


AatAppijrle 

Sea 

3oai   PoiposH. 

30aa    Applicability  to  Stata.  local,  and 

privata  sgKiciat. 
300.3    Ragulatinni  that  apply. 
30a4    Act 

SOO.S    Asalativa  tachnology  davica. 
SOO.S    AMiativa  tachnology  aarvioa. 
30a7    Oiild  with  a  disability. 
30a8    Day. 
S0Qi9    BdacatJonal  Mrvics  agancy. 

300.10  BquipmanL 

300.11  Praa  appropriata  public  aducatJoB. 

300.12  Ganatal  cuiricultun. 

300.13  laclude 

300.14  Individualiaad  aducatioD  pra^azn. 

300.15  Individuaiizad  aducation  program 


300.16 
3Qai7 

Individualiaad  tuniiy  aervica  plan. 
Local  aducatioaal  ^aacy. 

.300.18 
30ai9 

Nativa  langui^a. 
Parant. 

30a20 

Public  a^BDcy. 

30a21 
300.22 

Qualifiad. 
Ralatsd  aervicaa. 

30a23 
30a24 

30a2S 

Sannndary  achool. 
Special  aducation. 
SlatB. 

aoazB 

300.27 

Supplamantaiy  aids  and  aarvioaa. 
TVansition  aarvinaa, 

300.28 

nafinitiona  in  EDGAR 

300L110    r««t4tt*'^  irf  Miiitani  a 
30aill    Kscapdonior  prior  Stata  policiaa 
and  procaduias  on  fila  with  tfaa 


30QLllt    AaModaaanta  to  Stata  policiaa  and 
30ail3    Approval  by  tfaa  Sacietaty. 


300.121  Fvam  appropriate  public  aducation 
(FAPB). 

300.122  Exoaption  to  FAPE  for  oactain  agaa. 
30&12S    Pull  aducatioDal  opportunity  goal 

(FBOGJ. 
3aai24    FBOG-timotabla. 
30ai2S    Child  find. 
3Q0.1I0    Praoaduraa  for  evaloatian  and 

iklsiBiiiia»iin  of  eligibility. 
300.137    CnnfidantiaHty  of  paraonally 

UaewIaDM  inforaHlkML 
300l120    ladividnaliaad  adocatkn 


300.129  Procadiml  safsguarda. 

300.130  Laaat  restrictive  environmant 

300.131  [Baaaivedj 

300.132  Transition  of  children  from  Part  C 
to  preschool  programs. 

3(M.133    Children  in  private  schools. 

300.134  [Reserved] 

300.135  Comprehensive  system  at 
personnel  development 

300.136  Personnel  standards. 

300.137  Perfeimance  goals  and  indicators. 

300.138  Participation  in  assasamaots. 

300.139  Jlsports  relating  to  ssaessments. 

300.140  [Reserved] 

300. 141  SEA  responsibility  G3f  ganaral 
supervision. 

300.142  Methods  of  easuiing  services. 

300. 143  SEA  implementation  of  procedural 
safeguards. 

30a  144    ii  aarii^  relating  to  LEA  eligibility. 
300.145    Racovery  of  haade  tor  misHaasifiad 

children. 
300^146    Suspension  and  expulsion  rataa. 
300. 147    Additional  information  if  SEA 

provides  direct  services. 
3(X).148    Public  participation. 

300.149  [Reserved] 

300.150  State  advisory  panel. 
30aiSl    (RaaervadI 

300.152  Prohibition  againat  oommingliag. 

300.153  Stata4«vel  nonaupplanting. 
30ai54    Maintenanoe  of  State  finaixaal 

support 
300.1 55    Policies  and  procedures  far  use  of 

Part  B  funds. 
30ai56    Annual  daacription  of  use  of  Part  B 

funds. 


LEA  and  State-Agancy  EUgflriUty- 

300.180  Condition  of  assistance. 

300. 181  Exception  for  prior  LEA  or  State 
agency  policiaa  and  prooeduzaa  od  file 
with  the  SEA. 

300.182  Amendnents  to  LEA  policiaa  and 
procedures. 

300.183  (Resarved) 

300.184  Excess  coat  raquiraoMiit 

300.185  Meeting  the  excess  oast 
requiraokent 

30ai86-300.1M    [Raaarved] 

300.190  Joint  establishmeat  of  eligibility. 

300.191  [Raaarvedl 

300.192  Raquiraaaents  for  eatabliahiag 
eligibility. 

300.193  [ReaarvadJ 

300.194  State  agency  alJgibUity. 

300.195  [RaaervadI 

300.196  NotJflcatJooofLBAorState^ency 
in  caaa  of  iiwligibility. 

300.197  LSA  and  State  ^ancy  compliance. 


LEABHglbflHy— Ipsiifti  ( 

300.220  Consiataocy  with  Slate  polkaaa. 

300.221  LEA  and  State  ^ancy 
implamantatioo  of  CSPD. 

300.222-300.229     [Reeerved] 

300.230  Uae  of  amounts. 

300.231  MaintenaiKa  of  effort 
.300.232    Exoeptioa  to  maintenanoe  of  aflbrt 

300.333    Tnateaant  of  fadaral  ftinds  ia 

cattein  Bacal  yaari. 
30a234    Schootwida  programs  under  titla  I 

ofdwESEA. 
30a23S    Panniasivaaaa  of  funds. 
3aa3aS-300.239    ffaaarradi 
300L240    laJBfBtiBnfarSBA. 


300.241  Treatment  of  charter  sdiools  and 
their  students. 

300.242  Public  informatioiL 

300.243  (Reserved] 

300.244  Coordinated  services  system. 

300.245  School-based  improvement  plan. 

300.246  Plan  requirements. 

300.247  Responsibilities  of  the  LEA. 

300.248  Limitation. 

30a24e    Additional  requiranaats. 
■  300.2SO  :  Extension  of  plan. 

SaoatHT  of  the  lataatoi^-EliglMlily 

300.260  Submission  of  information. 

300.261  Public  Participation. 

300.262  Use  of  Part  B  funds. 
300.203  Plan  foccoordination  of 
30a264  Definitions. 
30a265  EstaWishment  of  advisory 
300.266  Annual  reporta. 
S0a267  Applicable  regolations. 

Pahik  Paiticipatiaa 

300.280  Public  hearings  before  adopting 
State  policias  and  procedures. 

300.281  Notice. 

300.282  Opportunity  to  participata; 
comment  period. 

300. 283  Review  of  public  commente  befioie 
adopting  policies  and  procedures. 

300.284  Publication  and  availability  of 
approved  policies  and  procedures. 


Fraa  Appropriate  PiMk  EdacatioD 

300.300  Provision  of  FAPE. 

300.301  FAPE— methods  and  payments. 

300.302  Raaidential  placement 

300.303  Proper  functioning  of  hearing  aids. 

300.304  Full  educational  om>ortunity  goaL 
300305  Program  options. 

300.306  Nonacadamic  services. 

300.307  Physical  education. 

300.308  Assistive  technology. 

300.309  Extended  school  year  services. 
300.810  (RaaervadI 

30a311    FAra  requiiamante  for  atudante 
with  disabilities  in  adult  prisons. 

Evahiattans  and 


30a321    RaavaluatiaM. 
30a322-300.324     (Reeerved] 

IndhrMaaUaad  KdT^ian 

300.340    Definitions. 
30a341   .SEA  respoosfbility. 
300.342    When  lEPs  must  be  in  efbct 
30a343    lEP  Meetings. 

300.344  lEP  team. 

300.345  Parent  participation. 

300.346  Oevefopmant.  review,  and  raviakMi 
oflEP. 

300.347  GootentoflEP. 

300.348  Agency  reaponsibilitias  for 
transition  services. 

300.349  Private  school  plaoemsnte  by 
public  ageaciaa. 

30a3SO    Children  with  disabilitiaa  in 
nUgiausly-affiliatad  or  other  private 

300JS1    Individualized  educatioo 
intability. 


3Po- jBO 


by  SEA 
UaaofLEA 


allocation  inr  dkact 
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300.361    Nature  and  location  of  sarvicaa. 
300.362-300.369     [Reserved] 

300.370  Use  of  State  agency  allocations. 

300.371  [Rasarvad] 

300.372  Applicability  of  nonsupplanting 
requiraniant 


300.380  GmaraL 

300.381  Adequate  supply  of  qualified 
pmsonnaL 

300.382  Improvement  stratagias. 
30a3837-300.387    (Raaarvedl 

Subpart  D— CliMclran  In  Privele  Schools 

Children  withDWbWHHaataPrivalaScheob 
Placed  or  Bafnad  hf  Pehttc  Agswias 

300.400    Applicability  of  $$  300.400— 

300.402. 
300401    Raaponaibility  of  State  educational 

agency. 

300.402  Implementation  by  Slate 
educational  agency. 

300.403  Placement  of  children  by  paianls  if 
FAPE  is  at  issue. 


Childian  WKh  DteaUmiaa  EaraUad  by 
I  ia  Private  Schoob 


30a450    Definition  of  "private  achool 
children  with  diaabilities." 

300.451  Child  find  for  private  school 
children  with  disahilitjas. 

300.452  Basic  requiraoMnt — aarvioaa. 

300.453  Expenditures. 

300.454  Services  determined. 

300.455  Services  provided. 

300.456  Location  of -aarvioaa. 

300457     rprnplalnt. 

300.458    Separate  daaaes  prolnbitad. 
300459    Requirement  that  funds  not  benefit 

a  private  school 
300.460    Use  of  public  school  peraonnri. 

300461  Use  of  private  achool  pMrsonneL 

300462  Raquiremento  concerning  property, 
equipment  and  supplies  for  the  beiwfit  of 
private  school  children  with  disabilities. 


300.480 
300.481 


By-paia    ganorsL 

Provisions  for  servioas  under  a  by- 


300.482    Notice  of  intent  to  implement  a  by- 


300.483  Request  to  show  causa. 

300.484  Show  cause  hearing. 

300.485  Decision. 

300.486  Filing  requirements. 

300.487  Judicial  review. 

Subpart  E— Procedural  Safoguartte 


Dea 
Chydiaa 

300. 500  General  raaponaibility  of  pabUc 
agencies:  definitions. 

300.501  Opportunity  to  examine  records; 
parent  participation  in  meetings. 

300.502  Independent  educational 
evaluation 

300.503  Prior  notice  by  the  public  agency; 
content  of  notice. 

300.504  Procedural  safeguards  notioa. 

300.505  Parental  consent 

300.506  Mediation. 


300.507  Impartial  due  proceaa  hearing; 
parent  notice;  disclosure. 

300.508  Impartial  hearii>g  officar. 
300.500    Hearing  ridUs. 

300.510  Finality  ofdecision;  appeal; 
impartial  review. 

300.5 1 1  Timelines  and  convanienoe  of 
hearings  and  reviews. 

300.512  Civil  action. 

300.513  Attorneys'  faas. 

300.514  Child's  status  during  proceediagi. 

300.515  Surrogate  parenta. 

300.516  (Reserved] 

300.517  Transfer  of  parental  rights  at  age  of 
m^oity. 


Dtec^Uaal 

300.520  Authority  of  school  parsonneL 

300.521  Autbori^  of  bearing  oCBoat. 

300.522  Delarminatloaofaetting. 

300.523  Manifcstatinn  determination 
review. 

30a524    Determination  that  behavior  waa 
not  manifastation  of  disahillty. 

300.525    ParantappaaL 

3(M.526    Placement  during  appeals. 

300.527    Protections  for  children  not  yet 
eligible  for  special  education  and  related 


300.528  Expedited  doe  procaas  *«— Hi»g« 

300.529  Relsrral  to  and  action  by  law 
enforcement  and  Judicial  autboritiea. 


I  for  EvaleatloB  and 
^ofEUgiMlily 

300.530  GanaraL 

300.531  Initial  evaluation. 

300.532  Evaluation  procaduraa. 

300.533  Determination  of  needed 
evaluation  data. 

300534    Determinatton  of aUgBdUty. 

300.535  Procaduraa  for  datoimining 
eligibility  and  placement 

300.536  Raavaluation. 


rBvahMth^ 
Childian  With  Specific  Learning  DiaafaUitiaa 

300.540    Additional  team  members. 
30a541    Criteria  for  determining  the 

existence  of  a  specific  learning  disability. 

300.542  Observation. 

300.543  Written  report 

Least  Baatridiva  Eavironaeal 

300.550  GanaraL 

300.551  Continuum  of  altemativa 
placements. 

300.552  Placamenta. 

300.553  Nonacadamic  settings. 

300.554  Children  in  public  or  private 
institutions. 

300.555  Technical  assistanra  and  training 
activitias. 

300.556  Monitoring  activities. 

riMltWIaeilalilj  nf  InfarmaHnii 

300.560  Definitions. 

300.561  Notice  to  parents. 

300.562  A<;c8ss  ri^dts. 
3(W.563  Racord  of  access. 

300.564  Records  on  more  than  one  child. 

300.565  List  of  types  and  locations  of 
information. 

300.566  Fees. 

300.567  Amendment  of  records  at  parent's 
request 

300.566    Opportunity  for  a  >»— ""g 


300.569  Rasul^f  hearing. 

300.570  Hearing  procedures. 

300.571  Consent 

300.572  Safeguards. 

300.573  Daatrnction  of  information, 

300.574  Ouldran's  rights. 

300.575  Enforcement 

300.576  Disciplinary  informatioiL 

300.577  Department  use  of  personally 
identifiable  information. 


DapartnMBtl 

300.580  Determination  by  the  Secretary  diet 
a  State  is  aligOde. 

300.581  Notice  and  bearing  before 
determining  that  a  State  is  not  eligiUa.    . 

300.582  Hearing  official  or  panel 

300.583  Hearing  procedures. 

300.584  Initial  decision;  final  decision. 
30a585    Filing  requirements. 
300.586    Judi^  review. 

30aS87    Enforoamant 

300.588  (Raaarvadl 

300.589  Wahcrnf  rwqiitrmiiiH  ragriling 

supplementing  and  not  supplanting  with 
PartBlanda. 


300.600  Rasponsibility  for  all  educational 
programs. 

300.601  Relation  of  Part  B  to  odiar  Federal 


programs. 
300.602    Stata-laval  activitias. 

Uss  of  Fends 

300.620   Use  of  hinds  for  State 

administration. 
300621    Allowable  coeta. 
300022    Subgrante  to  LEAs  for  capadty- 

building  uid  improvammt 
300.823    Amount  required  for  subgrante  to 

LEAs. 
300.624    State  discretion  in  awarding 

subgtants. 


lAdviaaryPanal 

300690  EstabUshment  of  advisory  panels. 

300.651  Membership. 

300.652  Advisory  panel  hinrtiona, 

300.653  Advisory  panel  procaduraa.  ' 

State  Co^>lainl  Procaderaa 

300.660  Adoption  of  State  complaint 
procedures. 

300.661  Miiumum  State  complaint 
procaduraa. 

300.662  Filing  a  complaint. 

I  ol  FiMMle;  Rsporle 


300.700  Spatial  definition  of  the  term 
"Stele." 

300.701  Grante  to  States. 
30a702    Definitions. 
30a703    Allocations  to  States. 
300.704-300.705     [Reserved] 
300.706    Permanent  formula. 

300707  ^Increasa  in  funds. 

300708  Limitation. 

300709  Decrease  in  funds. 

300.710  Allocation  for  State  in  which  by- 
pass is  implemented  for  private  school 

H  children  %vith  disabilities. 

300.711  Subgrante  to  LEAs. 

300.712  Allocatioiu  to  LEAs. 

300.713  Formar  Chapter  1  State  agenries. 
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300.714  R8allocatkMiofLE4.fand>. 

300.715  Payments  to  the  Secretary  of  the 
Interior  for  the  education  of  Indian 
children. 

300.716  Payments  for  education  and 
•nvicw  for  Indian  children  writh 
disabilities  aged  3  through  5. 

300.71 7  Outiyiiig  ant*  and  freely 
associated  States. 

300.718  Outlying  area — definidoo. 

300.719  Limitation  for  freely  associated 
SUtes. 

300.720  Special  rale 
30a72l     (Reserved) 
30a722    Definitiaii. 


300.750  Annual  report  of  children  I 
report  requireiaenL 

300.751  Annual  report  of  cfaiidrao  I 
infotmation  required  in  report 

30a752    Annual  report  of  chiUien  served — 
certification. 

300.753  Annual  lepnt  of  childraB  i 
criteria  for  countiag  childran. 

300.754  Annual  report  of  childmi  i 
other  rasponsibilities  of  the  State 
education  agency. 

300.755  Oispxoportionality. 
300.7Se    AoquisitiooofequipiiMait 

ooastniction  or  ahsratiaB  of  fKilitin. 
Appambx  A  to  Part  300— (Rasanredl 
Appendix  B  to  Put  360— fUeeerved) 
Appendix  C  to  Part  300— Notice  Q^ 

iMvpretatioo 

HeiiMj  20  USXi  1411-1420,  imlHa 
othHwise  aotod. 
Subpart  A— GeoMal 


TiMl  Apply  to  TMs 


•aMLi 

TIm  purposes  of  this  pot  I 

(a)  To  ansuie  that  all  childnn  with 
disahillties  have  available  to  tbem  a  free 
appropriate  oubiic  education  that 
emphasiaes  special  education  and 
related  services  designed  to  nteet  their 
luiique  needs  and  prepare  them  ibr 
emplovment  and  independent  living; 

(o)  To  ensure  that  tM  rights  of 
children  with  disabilities  and  their 
parents  are  protected: 

(c)  To  assist  States,  localitiea. 
educational  service  agencies,  and 
Federal  agencies  to  provide  for  the 
education  of  all  children  with 
disabilities;  and 

(d)  To  assess,  and  ensure  the 
efbctiveness  of,  efEorts  to  educate 
childroi  with  disalulities. 
(Anlfaocity:  20  U.S.C  1400  note) 

NslK  With  respect  to  paragraph  (a)  of  this 
section  (related  to  preparing  children  %vith 
disabilities  for  employment  and  independent 
living,  Mctioo  70i  of  the  Rehabilitation  Act 
of  1973  describes  the  philosophy  of 
independent  living  as  includtag  a  philoeophy 
of  consumer  control,  peer  support,  self-help, 
self-determination,  equal  acoess,  aid 
individual  and  system  advocacy,  in  ocdar  to 


maximiwt  the  leadership,  empowerment, 
independence,  and> productivity  of 
individuals  with  disabilities,  and  the 
integration  and  full  inclusion  of  individuals 
with  disabilities  into  the  mainstream  of 
American  society. 

1300.2   AppNcabMity  to  Stale,  local,  and 


(a)  States.  This  part  applies  to  each 
State  that  receives  payments  under  Part 
B  of  the  Act 

(b)  Public  agencies  within  the  State. 
The  provisions  of  this  part  apply  to  all 
political  subdivisions  of  the  State  that 
are  involved  in  the  educatioD  of 
children  with  disabilities.  These 
political  subdivisions  include^ 

(1)  The  State  educational  agency: 

(2)  LEAs  and  aducational  service 
agencies: 

(3)  Other  State  agencies  and  schools 
(such  as  Departments  of  Mental  Health 
and  Welfare  and  State  schools  for 
students  with  deefoess  or  students  with 
blindness);  and 

(4)  State  and  local  juvenile  and  adult 
correctioDal  facilities. 

(c)  Private  schools  and  facilities.  Each 
public  agency  in  the  State  is  responsible 
for  ensuring  that  the  rights  and 
protections  under  Part  B  of  the  Act  are 
given  to  children  with  disabilitiea 

(1)  Refiarred  to  or  placed  in  private 
si^ools  and  fiKilities  by  that  public 
•gency.or 

(2)  Placad  in  private  schools  by  thatr 
parents  under  the  provisions  of 

S  300.403(c). 

(Audiocitr-  20  U.S.C  1412) 

Nala:  Tha  requirements  of  this  part  are 
Madfaig  on  each  poblic  aaBW7  that  has  direct 


or  dsKpfted  anthority  to  provide  spadal 
educaiian  and  reiatod  sacvioae  in  a  State  that 
racaivas  funds  uadar  Part  B  of  tha  Act. 

I  of  whstfaar  tiMt  ^«9  k  laoaiviiw 
■PtetB. 


The  following  regulations  apply  to 
this  program: 

(a)  34  CFR  part  76  (Stata- 
Administered  Programs)  except  for 

§S  78.125-76.137  and  76.650-76.662. 

(b)  34  CPK  part  77  (Definitions). 

(c)  34  CFR  pert  79  (Intetgovammemtal 
Review  of  Department  of  Education 
Pnnams  and  Activities). 

(d)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Giants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(e)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(f)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(g)  34  CFR  part  85  (Govemmentwide^ 
Debarment  and  Suspension 
(Nonprocuremeat)  and 
Govemmentwide  Requirements  for 
Drug-Free  Woiicplace  (Grants)). 


(h)  The  regulations  in  this  part — 34 
CFR  part  300  (Assistance  for  Education 
of  Children  with  Disabilities). 

(Authority:  20  U.S.C  1221e-3(a}(l)) 

Definitions 

Note  1:  Definitions  of  terms  that  are  used 
throughout  these  regulations  are  included  in 
this  Subpart.  Other  terms  are  defined  in  the 
specific  subparts  in  which  they  are  used.  A 
list  of  tliose  terms  and  tiie  specific  sections 
in  which  they  are  defined: 
Appropriate  professional  requinmaoto  in  tiw 

Stete(S300.136(aXl)) 
Average  per-pupil  expenditure  in  public 

elementary  and  secondary  schools  in  the 

Unitad  Stetes  (S  300.702) 
Base  year  (§  300.706(bXl)) 
Comparable  quality  ($  300.455(c)) 
Consent  ($  300.500(bXl)) 
Controlled  Substance  (§  300.S20(dXl)) 
Destruction  (S  300.560) 
Direct  services  ($  300.370(bXlU 
Education  records  (S  300.560) 
Evaluation  (§  3O0.500(bK2)) 
Excess  costs  (§  300.1B40>)) 
Extaadad  school  year  sarvicas  (S  300.300(b)) 
Financial  oosU  (S  300.142(aX2)) 
Freely  associatBd  States  (f  300.722) 
Highast  raquimnents  in  tha  SUto  appiicaUa 

to  a  specific  prnfaesion  or  Hi«Hplit«^       ,, 

(§300.136(aX2)) 
Qlagal  drag  (S  300.S20(dX2)) 
Independent  adwratinnai  evaluation 

($300.503(aX3Ki» 
faidian(S300.2e4(a)) 
Indian  tribe  ($  30a.2S4(b)) 
Outlying  area  ($  300.718) 
Participating  asancy.  as  used  in  tha  lEP 

raquiraaaata  in  $f  3S0.347  and  300 J48 

(f  300.340(b)) 
PnticipatiaB  ^lary,  as  used  in  tlw 

rowlMBiHiaHty  reqninmBHti  in 

§f  380.S0O-^0a.S7e(f  S00.340(b)) 
Party  or  parties  ($  3eO.S«3(a)) 
Paaooally  identifiable  (S  300.500(bX3)) 
Ptivato  school  children  with  disabilitiaa 

(§300.450) 
ProiMsion  or  discipline  (f  300.136(aK3)) 
Public  expense  (§  300.502(aX3Xii)) 
Revoke  consent  at  any  time  ($300,500  note) 
State,  special  definition  ($30a700) 
State-approved  or  recognized  ceitificatian. 

licensing,  ragistiatiaa,  or  otliar 

comparable  requirements 

($300.130(aX4)) 
Substantial  evidence  (S  300.521(a)) 
Support  services  (§  300.370(bX2)) 
Weapon  ($30a520(dX3)) 

Nate  2:  The  ioUawiiv  abbraviatiaM  for 
salactad  tema  are  used  throughout  tlMse 
rqgulatians:  "QSP\y  means  "comprehenaiva 
system  of  personnel  development"' 
"ESA"  means  "education  service  agency." 
"FAPE"  means  "frae  appropriate  public 

education." 
"IDEA"  means  "Individuals  with  Disabilitiaa 

Education  Act" 
"lEP'  means  "individualixed  education 

program." 
"IFSP"  means  "individualized  fiunily  sarrica 

plan." 
"LEA"  means  "Local  educational  < 
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"LRE"  means  "least  restrictive 

environment" 
"SEA"  means  "State  educational  agency." 

Each  abbreviation  is  used  tntarchangeably 
with  its  nonabfareviatad  term. 
§300.4    Act 

As  used  in  this  part,  Act  means  the 
Individuals  with  Disabilities  Education 
Act,  as  amended  (IDEA). 

(Andiority:  20  U.S.C  1400(a)) 

fSIMU   Aeaialive  technology  dawloa. 

As  used  in  this  part,  Assistive 
technology  device  means  any  item, 
piece  of  equipment,  or  product  system, 
whether  acquired  commercially  off  the 
shelf,  modified,  or  customized,  that  is 
used  to  increase,  maintain,  or  improve 
the  functional  capabilities  of  a  child 
with  a  disability. 

(Authority:  20  U.S.C  1401(1)) 


1300.6 

As  used  in  this  part.  Assistive 
technology  service  meens  any  service 
that  directiy  assists  a  child  with  a 
"  disability  in  the  selection,  acquisition, 
or  use  of  an  assistive  technology  device. 
The  term  includes — 

(a)  The  evaluation  of  the  needs  of  a 
«hild  with  a  disability,  including  a 
functional  evaluation  of  the  child  in  the 
child's  customaiy  environment: 

(b)  Purchasing,  leasing,  or  otherwise 
|Hoviding  for  the  acquisition  of  assistive 
technology  devices  by  childran  with 
disabiUties; 

(c)  Selecting,  designing,  fitting, 
customizing,  adapting,  applying, 
nmjntaining,  repairing,  or  replacing 
assistive  tedmology  devices: 

(d)  Coordinating  and  using  other 
therapies,  intervoitions,  or  services 
with  assistive  technology  devices,  such 
as  those  associated  Mrith  existing 
education  and  rehabilitation  pUos  and 
programs: 

(e)  Training  or  technical  assistance  for 
a  child  with  a  disability  or,  if 
appropriate,  that  child's  funily:  and 

({)  'naining  or  technical  assistance  for 
professionals  (including  individnals 
providing  education  or  rehabilitation 
services),  employers,  or  other 
individuals  who  provide  services  to, 
employ,  or  are  otherwise  substantially 
involved  in  the  major  lifia  functions  of 
that  child. 
(Authority:  20  U.S.C  1401(2)) 

Note:  The  Act's  definitions  of  "Assistive 
technology  device"  and  "Assistive 
technology  service"  are  substantially 
identical  to  tha  definitions  of  those  terms 
used  in  the  Technology-Related  Asaistance 
far  hidividuals  with  Disabilities  Act  of  1988. 

fSOaT    Child  wfth  a  disabUfty. 

(a)  (1)  As  used  in  this  part,  the  term 
child  with  a  disability  means  a  child 


evaliiated  in  accordance  with 
§§  300.530-300.536  as  having  mental 
retardation,  a  hearing  impairment 
including  deafness,  a  speech  or 
language  impairment,  a  visual 
impairment  including  blindness,  serious 
emotional  disturbance  (hereafter  • 
referred  to  as  emotional  distuifoance),  an 
orthopedic  impairment,  autism, 
traumatic  brain  injury,  an  other  health 
impairment,  a  specific  learning 
disability,  deaf-blindness,  or  a  multiple 
disability,  and  who  because  of  that 
impairment  needs  special  education  and 
related  sovices. 

(2)  The  term  child  with  a  disainlity  for 
children  aged  3  through  9  may  include 
achild — 

(i)  Who  ia.experiencing 
developmental  delays,  as  d^ined  by  the 
State  and  as  measured  by  appropriate 
diagnostic  instruments  and  procedures, 
in  one  or  more  of  the  following  areas: 
physical  development,  cognitive 
development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development: 

(ii)  Who.  for  that  reason,  needs  special 
education  and  related  services;  and 

(iii)  If  the  State  adopts  the  term  for 
children  of  this  age  range  (or  a  subset  of 
that  range)  and  the  LEA  chooses  to  use 
the  term. 

(b)  The  terms  used  in  this  definition 
■re  defined  as  follows: 

(1)  Autism  means  a  developmental 
disability  significantly  affecting  verbal 
and  nonveibal  communication  and 
social  interaction,  generally  evident 
before  age  3,  that  adversely  affects  a 
child's  educational  performance.  Other 
characteristics  often  associated  with 
autism  are  engagement  in  repetitive 
activities  and  stereotyped  movements, 
resistance  to  environmental  change  or 
change  in  daily  routines,  and  unusual 
responses  to  sensory  experiences.  The 
term  does  not  apply  if  a  child's 
educational  perfunuance  is  adversely 
aSiacted  primarily  because  the  child  has 
an  emotional  disturbance,  as  defined  in 
paragraph  (bK4)  of  this  section. 

(2)  Deaf-blindness  means  concomitant 
hearing  and  visual  impairments,  the 
combination  of  which  causes  such 
severe  communication  and  other 
developmental  and  educational 
problems  that  they  cannot  be 
accommodated  in  special  education 
programs  solely  for  children  Mrith 
deaftiess  or  children  vrith  blindness. 

(3)  Deafness  means  a  hearing 
impairment  that  is  so  severe  that  the 
chUd  is  impaired  in  processing 
linguistic  information  through  hearing, 
with  or  without  amplification,  that 
adversely  afiects  a  child's  educational 
performance. 


(4)  BmotioiKd  disturbance  is  defined 
as  follows: 

(i)  The  term  means  a  condition 
exhibiting  one  or  more  of  the  following 
characteristics  over  a  long  period  of 
time  and  to  a  marked  de^ee  that 
adversely  afEscts  a  child's  educational 
performance: 

(A)  An  inability  to  learn  that  canned 
be  explained  by  intaUectual,  sensory,  or 
health  factors. 

(B)  An  inability  to  bnild  or  maintain 
sati^hctory  interpersonal  relationships 
with  peers  and  teechers. 

(C)  Inappropriate  types  of  behavior  or 
faeUngs  undw  normal  circimistancea. 

(D)  A  general  pervasive  mood  of 
unhappiness  or  depression. 

(E)  A  tendency  to  develop  physical 
symptoms  or  fears  associated  with 
personal  or  school  problems. 

(ii)  The  term  includes  schizophrenia. 
The  term  does  not  apply  to  childrm 
who  are  socially  maladjusted,  unless  it 
is  determined  that  they  have  an 
emotional  disturbance. 

(5)  Hearing  impairment  means  an 
impairment  in  hearing,  whether 
permanent  or  fluctuating,  that  adversely 
^Kts  a  child's  educational 
performance  but  that  is  not  included 
under  the  definition  of  deafness  in  this 
secticm. 

(6)  Mental  retardation  means 
aipdficantly  subaverage  general 
intellectual  funotiooing,  existing 
concurrentiy  vnth  deficits  in  adwtive 
behavior  and  manifested  during  the 
developmental  period,  that  adversely 
affects  a  child's  educational 
performance. 

(7)  Multiple  disability  meens 
concomitant  impairments  (such  as 
mental  retardation-blindness,  mental 
retardation-orthopedic  impairment, 
etc.).  the  combination  of  which  causes 
such  severe  educational  problems  that 
the  problems  cannot  be  accommodated 
in  special  education  programs  solely  for 
one  of  the  impairmraits.  The  term  does 
not  include  deaf-blindness. 

(8)  Orthopedic  impairment  means  a 
severe  orth(n>edic  impairment  that 
adversely  arocts  a  child's  educational 
performance.  The  term  includes 
impairments  caused  by  congenital 
anomaly  (e.g..  clubfoot,  absence  of  some 
member,  etc.),  impairments  caused  by 
disease  (e.g.,  poliomyelitis,  bone 
tuberculosis,  etc.),  and  impairments 
from  other  causes  (e.g.,  cerebral  palsy, 
amputations,  and  fractures  or  burns  that 
cause  contractiues). 

(9)  Other  health  impairment  means 
having  limited  strength,  vitality  or 
alertness,  due  to  chronic  or  acute  health 
problems  such  as  a  heart  condition, 
tuberculosis,  rheumatic  fever,  nephritis, 
asthma,  sickle  cell  anemia,  hemophilia. 
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epilepsy,  lead  poisoning,  leukemia,  or 
diabetes,  tbat  adversely  affects  a  diild's 
educational  perfbnnanca. 

(10)  Specific  leazning  disability  is 
defined  as  follows: 

(i)  General.  The  term  means  a  «<MMirA»r 
in  one  OT  more  of  tbe  basic 
psychological  processes  involved  in 
uiMlentanding  or  in  using  language, 
spoken  or  written,  that  may  manifest 
itself  in  an  imperfect  abili^  to  iistaa. 
think,  speak,  read,  write,  spell,  or  to  do 
mathematical  calcalatieiis,  indudii^ 
such  concUtions  as  perceptual 
disabilities,  brain  iniury,  minimi  hraia 
dysfunctten,  dyslexia,  and 
developmental  aphasia. 

(ii)  ZXsordlere  not  inc/oded.  The  lam 
does  not  include  learning  problems  that 
are  primarily  the  result  of  visual, 
hearing,  or  motor  disabilities,  of  ifwurtal 
retardation,  of  emotional  disturbance,  or 
of  environmental,  cultural,  or  economic 
disadvantage. 

(11)  Speech  orkmguage  impakment 
means  a  communication  disordo'.  such 
■s  itiiHwiiig,  impelled  uticulation.  a 
language  impairment,  or  a  vtHce 
impairment,  that  adversely  aiiscis  a 
child's  educational  perfimnaiice. 

(12)  Traumatic  bmin  injury  Beans  an 
acquired  injury  to  the  brain  caused  by 
an  axtetnal  physical  force,  resulting  in 
total  (X'  partial  functionai  disability  or 
psychosocial  impairment,  or  both,  that 
adversely  afiacts  a  child's  educational 
performance.  The  term  applies  to  opee 
or  closed  head  iajuries  resuMag  ia 
impaiiHients  in  one  or  more  areas,  such 
as  cognition;  languagn;  memofy; 
att^tion;  masoning,  abstract  rtiiiAiny 
judgment:  proUem-aoIving:  sensory, 
percaptvial.  ami  waatm  abilities: 
psychosocial  bdiavior  physical 
functions;  information  procassii^  and 
speech.  The  term  does  not  apply  to 
fania  iajuries  that  are  congenital  or 
dwiiaaiative,  or  to  farun  infuries 
induced  by  birth  trauma. 

(13)  Visual  unpoirment  inchidmg 
btindneeg  means  an  impairment  in 
visioD  that,  even  with  correction, 

aflacts  a  child's  educatieaal 
ice.  The  term  includes  both 
sight  and  blindness. 

(AMdmky:  20  U.&C  1401(3)  (A)  and  (B): 
l«n(M)) 

NalB  1:  ITa  child  BMoifaatB  cfaaiaclHMticB 
of  the  rfisabtBty  rafmy  "autism'*  aftar  ^^b 
3.  that  child  ttiH  coiiJd  be  rfi.g»«— H  » 
having  "autism"  if  tfa«  critmia  in  i>am[|a|ili 
(hND  of  this  taction  u«  satisfied. 

Nate  ft  As  osad  in  paiapaph  (aXa)  of  this 
aactioo.  the  phnae  "at  dM  diaaetiaB  of  the 
SiBia  and  LEA"  nsMos  tlHfl  if  dM  State  adopts 
m  "davafapnaoflal  delay"  for  chikhen 
3  tkraugh  9.  or  far  a  subaet  of  diet  ^a 
(e^.  childraB  afMl  3  tlirouch  S.  ate). 
LBAaltelchoasatoaaa 


die 


delay."  rather  than  identify  thaaa  children  as 
being  in  a  particular  disability  category,  must 
conioiui  to  the  State's  definition  of  the  term. 
However,  a  State  may  not  require  an  LEA  to 
use  "developmental  delay"  for  this  age  range. 
LEAs  in  a  Steta  that  does  not  adopt  the  terai 
"dsvatopBenCal  delay"  far  children  in  this 
ags  laaga.  or  far  a  sub-«at  of  tliis  age  raaga. 
cannot  indapendendy  uae  "developmental 
delay"  as  a  basis  far  TftaMithing  a  diild's 
eligibility. 

Ht»B  S:  With  respect  to-per^iaph  (sN2)  of 
this  aactioa  (relating  to  "devetopmental 
delay"),  te  Houae  Ceesmittae  Report  en  Pah. 
L  105-17  iwchidea  te  foMowing  ittatomnnt 

The  CoauaitlBe  baUeves  dat.  in  tiw  eariy 
years  of  a  ohiU's  developnaiBi.  it  is  afkao 
difBcuh  tadalatmiae  the  pmrian  naive  of 
Um  disability.  Uae  of  "devekfMianlal  daisy" 


NeaB«:Wi(h 
diisaactiaad 


as  part  of  a  unified  approedi  will  aUow  the 
special  eduratioo  and  related  services  to  be 
diiBctly  laleled  to  the  cliikl's  needs  and 
preveat  lockiag  (he  child  into  an  eligibility 
ratagnrj  which  may  be  iBappropriate  or 
inoonect.  and  cowM  actuatty  reduce  later 
lafawaii  of  rhilihiw  wi<h  disdbiliUM  to 
special  edatartna  (K  Rap.  Ne.  106-45.  p.  06 
(1997)) 

to  paragraph  (hK4)  of 
to  using  tlie  tocm 

nataedof-aarioiis 
').dM  Houae 
Report  on  Pah  L.  105-17 
inchidaa  the  faMnering  sUtement 

TIm  oaansiMae  wants  to  make  claw  tliat 
changing  the  totminology  from' 
amotkMial  diatitihaece"  to  "aarioes  ( 
distuihanoa  (hasaiaaHariefaned  to  as 
wwnHawel  diatiahaacB')"  in  dw  linfieMna  af 
a  "child  with  a  disibility"  is  ietoadad  to 
baveaoauhalaBlivaarlapJsisaificanoa.it 
is  intwadai  sMctly  to  wliaiiaala  (ha  pejorative 
connat^iaa  of  the  term  "aanous."  It  should 
in  no  arcuaoaiaBces  be  construed  to  change 
the  existing  meaning  of  the  term  under  34 
C7R  3Q0w7(bN9)  as  promulgatod  September 
29. 1992  (H  itop.  Ne.  105-9S.  p  86  (1997)| 

Neta  9:  A  chfld  with  attention  deficit 
diaordar  (ADO)  or  altantioa  deficit 
hypatauivhj;  dtaai  liii  (ADHI^  may  he 
eligifaia  endar  ftrt  B  (tf  die  Act  if  dka  child's 
conditiaa  meats  one  of  tlw  diadiality 
catagoriaa  daacrihad  m  9  30a7.  awi  becauae 
of  that  diaafaihty  die  child  aaeik  special 
education  and  raletod  sarvioea.  Soow 
chiMren  with  AED  or  ADHD  who  era  eUaible 
under  Part  B  of  the  Act  meet  tlw  criteria  &V 
"otliar  haaltli  impairments"  (see  paragraph 
(bK9)  of  thia  section).  Thoae  childran  would 
be  daaaified  aa  eligible  far  aarvicae  under  dw 
"odtar  haahh  impaiimants"  catagoiy  if  (1) 
the  ADD  or  ADHD  is  detarmined  te  be  a 
rhfonir  health  problem  that  raauhs  in  limited 
alertnaes.  that  adversely  aHacto  educational 
perfarmance.  and  (2)  special  education  and 
related  sacvicea  are  needed  becauaa  of  the 
ADD  or  ADHD.  The  taim  "limited  alartaaaa" 
inchidw  a  child's  haightanad  akrtnaaa  to 
environmental  stimuli  tliat  results  in  Hmjt^wi 
iliiitiiete  with  respect  to  the  educatioiHl 
environment 

Othar  children  with  ADO  or  ADHD  may  be 
eligihla  under  Part  B  of  the  Act  becauae  they 
satisfy  the  criteria  ■ppfralflB  to  other 
disability  categoaiaa  in  S  aoaTfbl.  For 


example,  children  with  ADD  or  ADHD  would 
be  eligible  for  services  under  the  "specific 
learning  disability  category"  if  they  meet  the 
criteria  in  paragraph  (bKlO)  of  this  section,  or 
niMJer  the  "emotional  disturbance"  category 
if  they  aaaet  the  criteria  in  paragraph  (bX4). 
Even  if  a  child  with  ADD  or  ADHD  is  found 
to  be  not  eligible  for  services  under  Part  B  of 
die  Act.  tlie  requirements  of  Section  504  of 
die  RehebiUtatioB  Act  of  1973  and  its 
impleiaenting  regulations  at34  CFRPart  10« 
■ayattthaappKc^de. 


As  used  in  this  part,  the  tenn  day 
means  calendar  day  unless  otherwise 
indicated  as  school  day  or  business  day. 

(Authority-  20  U.&C  1221»-3) 
fSMJ    rgaamuii^Mwic 

As  used  in  this  part,  thai 
educatioitai  service  agency — 

(a)  Means  a  regional  publfc 
multiservice  agency — 

(1)  Authorized  by  Sleta  law  to 
develop,  m—e go,  and  provide  servioas 
or  pragranis  to  LEAs;  and 


(2)  Rei^gBized  as  an  administivtiva 
agency  for  purposes  (^  the  provisioa  of 
special  ediication  and  related  servioas 
provided  within  public  elmaentaiy  and 
secondary  schoob  of  the  State;  and 

(b)  Includes  any  other  public 
institution  ar  agency  having 
administrative  control  and  direction 
over  a  public  elmnentary  or  secondary 
school. 

(Authority:  20  U.S.C  1401(41) 


As  used  in  this  part.  &b  I 
equfpoMfit  maaas — 

(a)  Machinery,  utilities,  and  buflt-in 
equipment  and  any  necessary 
eiiclosures  or  structures  to  house  the 
machinery,  utilities,  or  equipment;  and 

(b)  All  other  items  necessary  for  the 
functioning  of  s  particular  fecility  as  a 
fecility  for  the  provision  of  educati(Hial 
services,  including  items  such  as 
instructional  equipment  and  neceesary 
furniture;  printed,  published  and  audio- 
visual instructional  materiala: 
talaoommunications,  sensory,  and  other 
technological  aids  and  devices;  and 
books,  periodicals,  documents,  and 
other  related  materials. 

(Aathority:  20  U.S.C.  1401(6)) 
fSMill 


As  used  in  this  part,  the  term  free 
appropriate  pubHc  education  means 
special  education  and  related  i 
that— 
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(a)  Are  provided  at  public  expense, 
tinder  public  supervision  and  direction, 
and  without  ch^e; 

(b)  Meet  the  standards  of  the  SEA, 
including  the  requirements  of  this  part; 

(c)  Include  preschool,  elementary 
school,  or  secondary  school  education 
in  the  State;  and 

(d)  Are  provided  in  conformity  with 
an  lEP  that  meets  the  requirements  of 
§§300.340-300.351. 

(Authority:  20  U.S.C  1401(8)) 


As  used  in  thia  part,  the  term  jenera7 
ciun'cu/iun  means  dw  curricultun 
adopted  by  an  LEA,  schools  tvithin  the 
LEA,  or  where  applicable,  the  SEA  for 
all  children  from  peaschool  through 
secondary  school. 

(Authority:  20  U.S.C  1401) 

NeSK  The  term  "general  carticuhua",  as 
defined  in  this  sectioa,  relates  to  tlie  content 
of  die  curriculum  and  not  to  the  setting  ia 
which  it  is  used.  Thus,  to  tlie  extent 
applicable  to  anindividnal  child  writha 
dia^ility  and  consistent  with  the  LRE 
proviaiaas  under  $§  300.500—300.553.  the 
general  cunicuhuB  could  be  used  in  any 
adocatiooal  iiiiiiiiiiiin<Bil  along  a  contmuum 
'  of  ahamative  placanaate  daacrihed  luafar 
SSOO-SSl. 


f3M.19 

As  used  in  tills  part,  the  tenn  inchxde 
means  tbat  tbe  items  named  are  not  all 
of  the  poaaibla  itamathat  an  covered, 
whethsrlika  or  unlike  the  ones  "—«**** 

(Ambority:  30  U.&.C  12»a-a) 

As  used  in  this  part,  the  term 
individualized  education  pregramcr 
ISP  has  the  meaning  given  the  tafB  in 
$300,340. 

(Aothatitr  20  U.&C  1401(11)) 

As  tised  in  ^is  part,  die  tacBi 
mdividuaUaed  edueadon  proffum  team 
at  lEPteam  means  a  group  of 
individtmls  deacribed  ia  $  300.344  that 
is  responsiUe  for  developing,  reviewing, 
or  revising  an  IS*  for  a  child  with  a 
disabibty. 

(Aathority:  30  U&C  ia21e-3) 

;  The  IBP  team  aav  also  aarvras  tta 


As  need  in  this  part,  the  term 
indmdaalised /bni/y  service  pifcm  or 
ffSPhas  the  mwiing  given  the  term  in 
34  CFR  303.340(b). 

(Anthonfy:  20  U.S.C  140K12)) 


board  of  education  or  other  public 
authority  legally  constituted  within  a 
State  for  either  administrative  control  or 
directicm  of,  or  to  perform  a  service 
function  for,  public  elementary  or 
secondary  schools  in  a  city,  county, 
township  school  district,  or  other 
political  subdivision  of  a  State,  or  far  a 
combination  of  school  districts  or 
counties  as  are  recognized  in  a  State  as 
an  administrative  agency  for  its  pi^lic 
elementary  or  secondary  schools. 

(b)  The  torn  includes — 

(1)  An  educational  service  agency,  as 
defined  in  §  300.9:  and 

(2)  Any  other  public  institution  at 
agency  having  administrative  contrel 
and  dicection  of  a  public  elementary  or 
secondary  schooL 

(c)  The  term  includes  an  elementary 
or  secondary  school  fonded  by  the 
Bureau  of  Indian  Afiaiis.  but  cmly  to  the 
extent  tliat  the  inclusion  makes  the 
school  eligible  for  programs  for  which 
specific  abgibility  is  not  provided  to  the 
school  in  another  prtnrision  oi  law  and 
the  school  does  not  have  a  student 
population  that  is  smaller  than  the 
student  poptilatitm  of  the  LEA  receiving 
assistance  imder  this  Act  with  the 
smallest  student  pt^Milation.  except  that 
the  school  may  not  be  sul^ect  to  the 
jurisdiction  of  any  SEA  other  than  the 
Bureau  of  Indian  Afisirs. 

(Authocify:  20  11S.Q  1401(15)) 

Note:  A  piMic  chaiterachool  Aat  maate 
dte  dalbiifion  of  "LBA"  is  ehgihle  to  I 
Pert  B  faaik  as  M  LBA.  ■  a  pohlic  < 
school  reoaives  Past  B^foadait  aiisi 
widithe  laniiiiainwKi  of  Uiis  part^that  ^pty 
toLBAs. 


NMta 
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adiieaBanal  afsncy. 


(a)  As  used  in  this  part,  the  tarn  heal 
educational  agency  mernnn  a  ptihiie 


igHOK 

As  used  in  this  part,  thalarainatfiv 
loi^giH^.  if  tisedwift  lefBrencelnan 
individual  of  limited  Rnglish 
proBciency,  means  the  language 
normally  used  by  that  individual,  or.  In 
the  case  of  a  child,  the  language 
nonnally  used  by  the  pafmti  of  die 
child. 

(Authortty:  20  U.S.C  1401fl6)) 

Note:  The  tana  "native  I 
in  the  prior  notice;  procaduial  I 
notice,  and  evahiation  sartJonsr  §300.5a9(c). 
S  300.504(c)  and  S  300.532(aX2).  In  uaing  the 
term,  the  Act  dees  not  peavaBt  the  folfowiag 

(1)  hi  aH  dkect  oontect  with  atAUd 
Onctudingevrfuation  of  the  child), 
conanmicatiaa  weald  be  hi  ^e  I 
BosBaaUy  nmd  by  the  dald  and  aot  that  of 
tha  paaaate.  if  thare  is  a  diSntewe  betwaan 
tetwo. 

(2)  For  individuals  widi  deafoew  or 
bliadnaaa.  or  for  individuals  with  no  written 
laagaata.  the  mode  of  rommuninaticM  would 
be  that  norateUy  naed  by  the  individual  (such 
te  sign  language.  famiUa.  or  oral 

T  <wnrBiniifattenl» 


1300.19    Parent 

(a)  As  used  in  this  part,  the  term 
parent  means  a  parent,  a  goaidian,  a 

.  person  acting  as  a  parent  of  a  child,  or 
a  surrogate  parent  who  has  been 
appointed  in  accordance  with  $  300.515. 
Ilie  term  does  not  include  the  State  if 
the  child  is  a  ward  of  tbe  State. 

(b)  State  law  may  provide  that  a  foster 
parent  qualifies  asa  parent  under  Part 

B  of  the  Act  if— 

(1)  The  nattual  parents'  authority  to 
make  educationai  decisions  on  the 
child's  bdialf  haa  been  nctinguished 
under  State  law; 

(2)  The  foster  parent  has  an  ongoing, 
long-toon  parental  relationship  with  ^e 
child; 

(3)  The  faetar  parent  is  willing  ts 
participate  in  making  educational 
decisions  in  the  child's  behalf;  and 

(4)  The  fostw  puaat  has  no  interaet 
that  would  conflict  witii  dw  intarasts  of 
the  child. 

(Authority:  20  D.S.C  1401(19)) 

Note:  The  term  "parent"  is  defined  to 
indnde  pwious  acting  in  dte  place  of  a 
parent  sodi  M  a  giandparant  or  I 
with  whoa  a  child  lives,  as  nvell « ] 
who  are  lagaDy  responsible  far  a  child's 
welfare,  and  at  the  disuatiuu  of  the  Stete,  a 
t  who  meets  ttw  leqniiaaiawH  ia 
i(b)ofthisi 


As  used  in  this  pert,  the  term  pvMc 
(9Bnc7  includes  the  SEA,  LEAs,  ESAs. 
and  any  other  political  subdivisions  of 
the  State  that  are  responsible  far 
providing  education  to  chikben  arith 
disabilities. 

(Audiocity:  20  VSXl  14U  MDCA).  (sXU)) 


As  used  in  this  p«tt,  dw  tenn 
qoal^ed  means  that  a  person  has  i 
SEA-approved  or -recognized 
certification,  licensing,  registxatign.  or 
other  comparable  requirements  diat 
apply  to  the  area  in  which  he  or  she  Js 
providing  special  edncetion  or  related 


(AudMKity:  IB  UJ&Xl  122te-3) 


(a)  As  used  in  this  part.  dM  tenn 
refaterf  services  means  transportatian 
and  snch  developmental,  corrective,  and 
other  supportive  seiviaas  aten  reipured 
to  assist  a  child  arith  a  disability  to 
benefit  bom  special  education,  and 
includes  speech-langaage  pathology  and 
audiokgy  services,  peydmlogical 
senrioes.  physical  and  (Mxapetkmal 
therapy,  recreation,  including 
therapeutic  i 
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identification  and  assessment  of 
disabilities  in  children,  counseling 
•■rvices,  including  rehabilitation 
counseling,  orientation  and  mobility 
services,  and  medical  services  for 
diagnostic  or  evaluation  purposes.  The 
term  also  includes  scboal  health 
services,  social  work  services  in  schools, 
and  parent  counseling  and  training. 

(b)  The  terms  used  m  this  definition 
are  defined  as  follows: 

( 1 )  Audiology  include*^ 

(i)  Identification  of  children  with 
hearing  loss; 

(ii)  DtetenninatioD  of  the  range,  nature, 
!  of  hearing  loss,  including 
for  medical  or  other  profiBssional 
attention  for  the  habilitation  of  heanng; 

(iii)  PrL'vrision  of  habilitative 
activities,  such  as  langiiage  habilitation. 
auditory  training,  speech  reading  (lip- 
reading),  hearing  evaluatioe,  and  speech 
conservation; 

Hv)  Creation  and  administration  of 
prorams  for  prevention  of  hearing  loss; 

iv)  Counseling  and  guidance  of 
pupils,  parents,  and  teachos  regarding 
heanne  loss;  and 

(vi)  Determination  of  the  child's  need 
for  group  and  individual  amplificati(», 
selecting  and  fitting  an  appropriate  aid. 
and  evaluating  the  efCectiveness  of 
amplification. 

(2)  Counseling  services  means  services 
provided  by  qualified  social  workers, 
psychologists,  guidance  counselors,  or 
other  qualified  personnel. 

(3)  Eariy  identification  and 
assessment  of  diaataJities  in  children 
meani  the  implementation  of  a  formal 
plan  for  identifying  a  disability  as  early 
as  possible  in  a  child's  life. 

(4)  Medical  services  means  services 
provided  by  a  licensed  physician  to 
determine  a  diild's  medically  related 
dJMbility  that  results  in  die  child's  need 
tat  special  educatioo  and  related 


(5)  Occupational  ibenpy  indudea  — 
(i)  bnproviag.  developing  or  rastocing 

6iactiaiis  impidrsd  or  lost  throi^ 
UIbmb.  ii^ury,  or  deprivation: 

(ti>  bnproving  ability  to  perform  tasks 
fior  independent  limcticmiDg  if  fiinCtioos 
are  impaired  or  lost;  and 

(iii)  Preventing,  tbrou^  eariy 
inli  »Mutiun.  initial  or  furtbar 
iiapairment  or  loss  of  function. 

(6)  OMfiCaCion  onci  ;nabtfiijrsernoas 
owens  services  provided  to  bUnd  or 
▼iaually  impaired  students  by  qualified 
paiiiNiuul  to  eneble  thoee  stuidents  to 
Main  syslamatic  oriaotatioo  to  and  sais 
movaoMnt  within  their  enviioameots  in 
srhool.  hoiBs,  and  community, 
indadiiig  — 

(i)  Teaching  students  spatial  and 
anvironiBeBtal  concepts  and  uae  of 
l^tfaeaanav 


(such  as  sound,  temperature  and 
vibrations)  to  establish,  maintnin,  or 
regain  orientation  and  line  of  travel  (for 
example,  using  sound  at  a  traffic  light  to 
cross  the  street): 

(ii)  Teeching  stndents  to  use  the  long 
cane,  as  appropriate,  to  supplement 
visual  travel  skills  or  as  a  tool  for  safely 
negotiating  the  environment  for 
students  with  no  available  travel  vision: 

(iii)  Teaching  students  to  understand 
and  use  remaining  vision  and  Hi<t«nr« 
low  vision  aids,  as  appropriate;  and 

(iv)  Other  concepts,  techniques,  and 
tools,  as  determined  appropriate. 

(7)  Parent  counseling  and  training 
means  assisting  parents  in 
understanding  the  special  needs  of  their 
child  and  providing  parents  with 
information  about  ddld  development 

(8)  Physjoai  therapy  means  services 
provided  by  a  qualified  physical 
therapist 

W  Pgychohgical  services  indudes  — 

(i)  Admim'stering  psychological  and 
educational  tests,  and  other  miiiiiiiiiwiil 
procedures; 

(ii)  Interi»eting  assessment  results; 

(iii)  GRMaining.  intognting.  and 
interpreting  information  about  child 
bdiavior  and  conditions  relating  to 
learning 

(iv)  Consulting  with  other ataff 
members  in  planning  school  programs 
to  meet  the  special  needs  of  children  as 
indicated  by  psychological  tests, 
interviews,  and  behaviMal  evaluatiaiis; 

(v)  Planning  and  managing  a  program 
of  psychological  services,  including 
psychological  counseling  for  rhilHran 
and  parents;  and 

Ivi)  Assisting  in  developing  positive 
behcrioral  interrention  strategies. 

(10)  AecTBotion  includes  — 

(i)  AssessmaiUof  leisure  function; 
(ii)  Therapeutic  recreation  services: 
(iii)  RscieatiaD  {vograms  in  schools 
and  community  agsnoes;  and 
(iv>  Leisure  education. 

(1 1 )  Aa/iabtlitation  cotinaeUr^ 
services  means  aervices  providwi  by 
qualified  personnel  in  individual  or 
group  sessions  that  focus  specifically  on 
caiesr  development,  employment 
preparation,  achieving  independence, 
and  integration  in  the  workplace  tad 
camnmnity  of  a  student  with  a 
disability.  The  term  also  indudes 
vocational  rehabilitation  services 
provided  to  a  student  with  disabilities 
by  vocational  rehabilitation  progiai^ 
fonded  under  the  Rehabilitation  Act  of 
1973,  as  amended. 

(12)  ScAoo/ AeoM  services  means 
services  provided  by  a  qualified  school 
muse  or  other  qualified  parson. 

(13)  Soao/ woric  asrvieae  in  sdk»b 


(i)  Preparing  a  social  or 
developmental  history  on  a  child  with 
a  disfUiility; 

(ii)  Ooup  and  individual  counseling 
with  the  child  and  family; 

(iii)  Working  with  those  problems  in 
a  child's  living  situation  (home,  school, 
and  community)  that  affect  the  child's 
adjustment  in  school; 

(iv)  Mobilizing  school  and  community 
resources  to  enable  the  child  to  team  as 
effoctively  as  possible  in  his  or  her 
educational  program;  and 

(v)  Assisting  in  (feveloping  positive' 
behavioral  interventioi\  strategies. 

(14)  Speech-kmguage  pathology 
services  includes — 

(i)  Identification  of  children  with 
spcMch  or  language  impairments; 

(ii)  Diagnosis  and  appraisal  ofspedfic 
speech  or  language  impairments; 

(iii)  Referral  for  medical  or  other 
profiessional  attention  necessary  for  the 
habilitation  of  speech  or  language 
impairments; 

(«v)  Provision  of  speech  and.language 
services  for  the  habilitation  or 
prevention  of  communicative 
impairments;  and 

(v)  Counseling  and  guidance  of 
parents,  children,  and  teachers 
regarding  speech  and  language 
impairmenta. 

(15)  Thuisportation  indudes — 
(i)  Travel  to  and  from  school  and 

between  schools; 

(ii)  Travel  in  and  around  school 
buildings;  and 

(iii)  Specialised  equipmoit  (such  as 
special  or  adapted  buses,  lifts,  and 
ramiM),  if  required  to  provide  special 
transportation  for  a  ddld  with  a 
disability. 
(AudMXity:  20  U.S.C  1401(22)) 

Nate  1:  All  telalad  WTvioes  may  not  be 
leqwiied  for  Mcfa  individual  child.  Tbe  listef 
ralatod  aenricac  is  not  exhaustive  and  may 
include  odwr  deveiopmentai,  uwieUire,  er 
supportive  services  (such  as  artistic  and  ' 
cultural  pwynw.  act  anisic,  and  daiue 
thvapy.  kavel  traiaing.  nutiiticin  aarvioas,    * 
and  indapeudant  living  aarrioas).  if  they  an 
raquisad  to  aatist  a  child  with  a  disability  to 
benefit  bom  special  education  id  order  ior 
dw  child  to  receive  FAFC 

Thaae  are  certain  kinds  of  swficei  that 
adght  be  pnividad  by  parsons  from  varying 
ptofanioaal  haifcy<winds  and  with  a  variety 
of  operational  titlai.  '**p»wii.i|g  upoa 
laquiienkents  in  individual  Sttfas.  For 
evample.  counseling  saniicei  might  be 
provided  by  social  woAMa.  payr  hnlngirta.  er 
guidance  counselnn.  and  psycholagical 
lasting  alight  be  done  by  qoalifiad 
psycbologlGal  examinets.  psycfai 
psycfaotngists.  depending  epoai 


denned  noder  ftil  B 
Act  mtay  include  •ppcopriats 
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Note  2:  Vihiit  "orientation  and  mobility 
services"  was  added  to  the  list  of  examples 
of  related  services  in  recognitioD  of  its 
critical  unportance  te  children  who  are  blind 
or  have  visual  impairments,  children  with 
other  disabilities  may  also  need  to  be  taught 
the  skills  they  need  to  navigate  their 
'  envirocunents  (e.g.  "travel  training").  The 
House  Committee  Report  on  Public  Law  lOS- 
17  states: 

*  *  *it  is  important  to  kaep  in  mind  that 
children  with  other  disabilities  may  also 
need  instruction  in  traveling  around  their 
school,  or  to  and  from  schooL  A  high  schocrf 
aged  child  with  a  mental  disability,  for 
example,  might  nead  to  be  taught  how  to  get 
from  class  to  class  so  that  he  can  garticipate 
in  his  inclusive  program.  The  addition  of 
orientation  and  mobility  aervices  to  the  list 
of  identified  related  services  is  not  intended 
to  result  in  the  denial  of  appropriate  services 
for  children  with  disabilities  who  do  not 
have  visual  impairments  or  blindness.  (H. 
Rep.  No.  10&-95,  p.88  (1997)) 

In  addition,  travel  training  is  important  te 
enable  students  to  attain  systeiaatic 
orientation  to  and  sate  movemeot  arithin 
their  enviraamant  in  school,  homa.  at  wodc. 
and  in  the  community. 

Note  S:  With  respect  to  pan^r^  M  of 
this  section,  nothing  in  this  partprohibita  the 
use  of  pareprofessiooals  to  assist  in  the 
provision  of  services  described  under  this 
saLlimi.  if  doing  so  is  consistent  with 
S  300.138(f). 

Note  4:  It  shoold  be  assiimed  that  most 
children  with  diaabilities  receive  the  same 
tiaiisportation.services  as  nondisddad 
cfaildran.  For  some  children  widi  disabilities, 
intepated  transportation  may  tw  achiaead  by 
providing  needed  armnimndatioiis  sud>  as 
lifts  and  other  equipment  adaptations  on 
regular  school  transportatiap  vehiciaa. 


As  used  in  this  part  the  tarm 
aecondary  school  means  a  nonprofit 
institutional  day  or  residential  school 
diat  provides  secondary  education,  as 
determined  under  State  law,  exc^  that 
it  does  ix>t  indude  any  education 
beyond  grade  12. 

(Aotkority: »  U.&C  14«(23}) 


(a)  (1)  As  used  in  tiiis  part,  tbe  term 
Bpecial  education  means  specially 
designed  instruction,  at  no  cost  to  ihm 
parenta.  to  meet  the  unique  needa  of  a 
child  with  a  disalnlitv.  inr-hiHii^ — 

(i)  In^ruction  conoucted  in  the 
riasirnom,  in  tbe  home,  in  boq>itals  and 
institutions,  and  in  other  settings;  and 

(ii)  Instruction  in  physical  education. 

(2)  The  tarm  includes  speech- 
language  petbology  aervices.  or  any 
otlnr  related  service,  if  tbe  service 
consista  of  spedally-desig^wd 
instruction,  at  no  cost  to  the  parents,  to 
meet  tbe  unique  needs  of  a  (iiki  widi 
a  disability,  aiad  is  considered  special    . 
edncetion  rather  than  a  reused  service 
under  State  slandaida. 


(3)  The  term  also  indudes  vocational 
education  if  it  consista  of  specially 
designed-instruction,  at  no  cost  to  tbe 
parente,  to  meet  the  unique  needs  of  a 
child  with  a  disability. 

(b)  Tbe  terms  in  this  definition  are 
defined  as  follows: 

(1)  At  no  cost  means  that  all  specially- 
designed  instriiction  is  provided 
without  charge,  but  does  not  predude 
incidental  fees  that  jtre  normally 
charged  to  nondisabled  studenta  or  their 
parente  as  a  part  of  tin  regular 
education  praeram. 

(2)  Phystcaleduoatian  is  defined  as 
follows: 

(i)  The  torn  means  Uie  development 
of— 

(A)  Physical  and  motor  fitness; 

(B)  Amdamental  motor  skills  and 
patterns;  and 

(C)  Skills  in  aquatics,  dance,  and 
individual  and  group  gunes  and  sporta 
(including  intramural  and  lifetime 
sporta). 

(ii)  The  term  inrliidea  special  pbjrsical 
education,  adaptive  [riiysical  education, 
movement  education,  and  motor 
development 

(3)  Specially^esiffted  instruction 
meuis  adapting  content  methodology 
or  deliverY  of  instruction — 

(i)  To  aodress  the  unique  iteeds  of  an 
elig^le  child  under  this  part  that  result 
froHD  tbe  child's  disability;  and 

(ii)  To  enstire  access  of  the  child  to 
the  general  curriculum,  so  diet  he  or  she 
can  meet  the  edinational  standards 
within  the  jurisdiction  of  the  public 
sguucy  that  apply  to  all  duldran. 

(4)  Vocational  education  means 
(xganized  educational  program  that  are 
directly  Telated  to  the  preparation  of 
individuals  for  paid  or  unpaid 
employment  or  far  additional 
preparatim  fw  a  career  requiring  odiar 
than  a  baccalauieete  or  advanced 


(Antfaority:  20  U.S.C1401(25)) 

Nate:  The  definition  of  speciai  ■^»f*«*«n  is 
a  particularly  important  ooa  under  thaaa 
ngulatiaas.  siaos  a  child  does  not  heae  a 
disability  under  Part  B  of  d>e  Act  iinlaBS  ha 
or  she  needs  special  educatjan.  (See  the 
definition  of  cJuld  with  a  diaahilitj  in 
S  300.7).  The  definition  irf  telated  aacvioaa 
(S  300.22)  else  dapeedi  on  this  AmUwAAnm 
since  to  bea  related  sarhoa,  a  I 
be  naoaasary  for  a  ddld  to  benefit  boaa 
special  edncatiaa.  Thanioce.  if  a  child 
not  need  qwcial  ednnatioa.  thare  can  be  no 
related  sarvicea.  and  the  chfld  is  not  a  child 
with  a  dteafaihty  and  is  dwraian  not  < 
lAcLAi 
bee 

lifi 
qaalifiad  to  provide  I 


in  tfaisfMit,  liiBtanB  State 
of  dM  SO  States,  die  District 


of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  and  eechof  tbe  ouUyiiig 


.  CAoOatity:  20  U5.C  1401(27)) 


As  used  in  this  part  the  term 
tupplementary  aids  and  services  means, 
aids,  services,  jmd  other  supporta  that 
are  provided  in  regular  educetion 
denes  or  other  educatioB-reUted 
^settings  to  enable  children  with 
disabilities  to  be  educated  with 
nondisabled  children  to  the  mairiwimii 
extent  apprx^wiate  in  accordance  with 
$§300:550-300.556. 

(Aadmrity:  20U.&C140K29)) 


.fa00.<7    Tr 

As  used  in  this  part,  (ransitian 
aervices  means  a  eoordiiuited  set  of 
activities  far  a  student  with  a  disabiHty 
dist— 

(a)  Is  designed -within  an  outcome- 
oriented  process,  that  promotes 
movement  from  sdiool  to  poet-school 
activities,  induding  postaecondary 
education.  vocationaLtraining. 
integrated  em{^oyment  (induding 
supported  unployment).  continuing  and 
adult  education,  adult  services, 
independent  living,  or  community 
partidpation; 

(b)  Is  based  on  the  individual 
student's  needs,  takmg  into  account  die 
student's  preferences  and  interesta;  and 

(diBcludee — 

(1)  Instruction; 

(2)  Related  services; 

(3)  Community  experiences; 

(4)  The  development  of  employment 
and  other  poat-scbool  adult  living 
obieLUiies,  and 

(5)  H  apmopriate,  acquisition  of  daily 

living  akllle  mA  htnrtinnmX  «nr»HnMl 

evaluatirm. 

-(Aotbority:  20  U.S.C  1401(30)) 

-Nate:  Tnnaitioa  aarnoas  for  students  with 
diaafaUittes  SMy  be  ^MCial  education,  if  dwy 
are  provided  as  sperially  daaignad 
inatructiaa.  or  reiated  services,  if  thsy  ate 
raquirad  to  assist  a  atudani  with  a  diaehility 
to  faeoafit  froea  special  edncatiaa.  The  list  of 
activitiasiB  paei«CBph  (c)  of  this  1 
not  inteoded  te  be  erhaiistiva. 


The  foUowing  terms  used  in  this  port 
•le  defined  in  34  CFR  77.1: 
Application 
Awanl 
Contmct 
Dqwrtment 
EDGAR 
Fiscal 
Grant 
tnufta 
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(Authority:  20  U.S.C  1221e-3(a)(l)) 

Subpart  B — State  and  Local 
Eligibility— Oaiwral  State  Eligibility— 
Qanaral 


f300.1ia  CendKiono«i 

A  State  is  eligible  for  assistance  under 
Part  B  of  the  Act  for  a  fiscal  year  if  the 
^tate  demonstrates  to  the  satis£M:tion  of 
the  Secretary  that  the  State  has  in  effect 
policies  and  procedures  to  ensure  that  it 
meets  the  conditions  in  §§  300.121- 
300.156. 

(Aathocity.  20  U.S.C  1412(a)) 

fSOOilll    Exception  for  prior  Stale  poHciaa 


If  a  State  has  on  file  with  the 
Secretary  policies  and  procedures 
approved  by  the  Secretary  that 
demonstrate  that  the  State  meets  any 
requirement  of  §  300.1 10,  including  any 
policies  and  procedures  filed  under  Part 
B  of  the  Act  as  in  efisct  before  June  4. 
1997.  the  Secretary  considers  the  State 
to  have  met  the  requirement  for 
purposes  of  receiving  a  grant  under  Part 
B  of  the  Act 

(Authority:  20  U.S.C  1412(cKin 


l3oa.iis 


(a)  Mothficatioju  made  by  a  State.  (1) 
Subject  to  paragraph  (b)  of  this  section, 
policies  and^procedures  submitted  by  a 
State  in  accordance  with  this  subpart 
remain  in  eflbct  until  the  State  submits 
to  the  Secretary  the  modifications  that 
the  State  decides  are  necessary. 

(2)  The  provisions  of  this  subpart 
apply  to  axnodificatian  to  a  State's 
policies  and  procedures  in  the  same 
manner  and  to  the  same  extent  that  they 
apply  to  the  State's  original  policies  and 
{nooeduras. 

(b)  ktddificatimu  required  by  the 
Secretaiy.  The  Secretary  may  require  a 
State  to  modify  its  pt^cies  and 
procedures,  but  only  to  the  extent . 
necessary  to  ensure  the  State's 
complianca  with  this  part,  it— 

(1)  After  June  4. 1997,  the  provisioiis 
of  the  Act  or  the  reguladoBs  in  this  part 
are  amended; 

(2)  There  is  a  new  ioterpretatioD  of 
this  Act  or  regulations  by  a  Fedeaal 
court  w  a  State's  highest  court;  or 

(3)  There  is  an  official  finding  of 
noncompliance  writh  Federal  law  or 
regulations. 

(Audkority.  20  U.S.C  1412(c)  (2)  aad  (3)) 


1300.113    AppfWilbylhei 

(a)  General.  If  the  Secretary 
determines  that  a  State  is  eligible  to 
receive  a  grant  under  Part  B  of  the  Act. 
the  Secretary  notifies  the  State  of  that 
determination. 


(b)  Notice  and  hearing  before 
determining  a  State  is  not  eligible.  The 
Secretary  does  not  make  a  final 
determination  that  a  State  is  not  eligible 
to  receive  a  grant  under  Part  B  of  the  Act 
until  after  providing  the  State 
reasonable  notice  and  an  opporttAiity 
for  a  hearing  in  accordance  with  the 
procedures  in  §§  300.581-300.587. 

(Authority:  20  US.C  1412(d)) 

H30ai14-30at20    [Reeerwwq 

Stat*  Eligibility— SpMific  CondHioM 


f30ai21    Free 
educaUen. 


approprtata  putiilc 


(a)  General.  Each  State  must  have  on 
file  with  the  Secretary  information  that 
shows  that,  sidi|ect  to  5  300.122;  the 
State  has  in  effoct  a  policy  that  ensures 
that  all  children  with  disalnlities  aged  3 
through  21  residing  in  the  State  have  the 
right  to  FAPE,  including  children  writh 
disabilities  who  have  been  suspended  or 

Tdled  from  school. 
)  Requiied  inprrmation.  The 
information  described  in  paragraph  (a) 
of  this  section  must — 

(1)  Include  a  copy  of  each  State 
statute,  court  order.  State  Attorney 
(General  opinion,  and  other  State 
documents  that  show  the  sotuce  of  the 
State's  policy  relating  to  FAPE;  and 

(2)  Show  that  the  poHcy>— 

(i)  Applies  to  all  public  agencies,  in 
the  SUte;  and 

(ii)  Applies  to  all  children  with 
disabilities,  including  children  who 
have  been  suspended  or  expelled  fit>m 
schooL 

(c)  FAPE  for  chiUien  suspended  or 
expelled  from  school. 

(1)  For  the  purposes  of  this  section, 
the  term  "children  with  disabilities  who 
have  been  suspended  or  expelled  from 
school"  means  children  with  disabilities 
who  have  been  removed  from  their 
current  ediicatfnnal  placement  far  more 
than  10  school  days  in  a  given  school 
year. 

(2)  The  right  to  FAPE  for  children, 
with  disabilities  who  have  beoi 
suspended  or  expelled  frmn  school 
be^u  cm  the  el9«renth  school  day  in  a 
school  year  that  they  are  removed  frvm 
their  current  educational  placement. 

(3)  In  providing  FAPE  to  children 
with  disabilities  who  have  been 
suspended  or  expelled  from  school,  a 
public  agency  shall  meet  the 
requirements  of  §  300.522. 

(Authority:  20  U.S.Q  1412(a)(t)) 

Nals  t:  With  respect  to  paragraph  (a)  of 
diis  aaction.  a  pubUc  ageacy'c  obligatiaD  to 
make  PAPB  available  toaach  aligibta  chikl 
msana  that  tfaa  obUgarioB  bagina  BO  latar  than 
tha  chiki'i  third  birthdiy.  Thua.  an  IBP  or  an 
IFSP  most  fas  in  aSact  tat  tha  chiid  by  that 


date,  in  accordance  with  $  300.342.  The  lEP 
would  specify  the  special  education  and 
related  services  that  are  needed  in  order  to 
snsure  that  the  child  receives  FAPE, 
including  any  extanded  school  year  services, 
if  appropriate.  If  a  child  who  is  receiving 
early  intervention  services  under  Part  C  of 
the  Act  will  be  participating  in  a  preschool 
program  under  Part  B  of  the  Act,  the 
transition  requitements  of  $  300.132  would 
apply. 

Note  2;  School  districts  are  not  relieved  of 
their  obligation  to  provide  appropriate 
special  education  and  related  servicea  \o 
individual  disabled  students  who  need  them 
even  though  they  are  advancing  from  grade 
to  grade.  The  decision  whether  a  student . 
writh  a  disability  who  is  advancing  from 
grade  to  grade  is  eligible  for  services  under 
this  part  must  be  determined  on  an 
individual  basia  by  tiie  child's  lEP  taem. 

1300.122    Exception  to  FAPE  for  certain 


(a)  General.  The  obligation  to  make 
FAPE  available  to  all  children  with 
disabilities  does  not  apply  with  respect 


(1)  Children  aged  3, 4,  5, 18, 19.  20. 
or  21  in  a  State  to  the  extent  that  its 
application  to  those  children  would  be 
inconsistent  with  State  law  or  practice, 
or  the  order  of  any  court,  respecting  the 
provision  of  public  education  to 
children  in  one  or  more  of  those  age 
groups: 

(2)  StudenU  aged  18  through  21  to  tha 
extent  that  Stale  law  does  notrequtte 
that  special  education  and  related, 
services  under  Part  B  of  the  Act  be 
provided  to  students  with  disebilities 
who.  in  the  last  educational  placement 
prior  to  their  incarceration  in.  an  adult 
correctionaT  focility — 

(i)  Were  not  actually  identified  as 
being  a  child  with  a  disaUlity  imder 
$300.7;  and 

(ii)  Did  not  have  an  EEP  under  Part  B 
of  the  Act 

(3)(i>  Students  with  diaabilitiee  who 
have  graduated  bom  high  school  with  a 
regular  high  school  diploma. 

(ii)  The  exception  in  paragnph 
(a)(3Ki)  of  this  section  does  not  apply  to 
students  who  have  graduated  but  have 
not  been  awarded  a  regular  high  school 
diploma. 

(b)  Documents  relating  to  exceptioits. 
The  State  must  have  an  file  with  the 
Secretary — 

(iXi)  Information  that  describes  in 
detail  the  exteot  that  the  exception  in 
paragraph  (aXl)  of  this  section  applies 
to  the  State;  and 

(ii)  A  copy  of  each  State  law,  court 
order,  and  other  documents  that  provide 
a  basis  for  the  exception;  and 

(2)  With  respect  to  paragraph  (aX2)  of 
this  section,  a  copy  of  the  State  law  tiiat 
excludes  from  service  underl'art  B  of 
the  Act  certain  students  who  are 
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incarcerated  in  an  adult  correctional 
facility. 

(Audiority:  20  U.S.C  14i2(aKlKB)) 

Note  1:  Under  paragraph  (a)(3]  of  this 
section,  a  student's  eligibility  for  FAPE 
ceases  upon  graduation  bt>m  high  school 
with  a  r^ular  high  school  diploma.  Under 
Part  B  of  the  Act,  graduation  is  considered  to 
be  a  change  in  placement,  and  would  require 
that  prior  written  notice,  in  accordance  with 
$  300.503,  be  given  to  the  parents  and  tlie 
student,  if  appropriate.  The  notice  would 
inform  the  pare«ts  and  the  student  of  tiiis 
fiM:t  and  of  Utair  right  to  chaUeoge  tlie 
student's  (jendiog  graduation  (through  the 
due  process  procedures  in  $  300.507),  if  they 
believe  that  the  student  has  not  met  the 
requirements  for  graduation  with  a  regular 
high  school  diploma.  Since  graduatimi 
changes  a  student's  eligibiUty  status,  a 
reevaloation  would  be  required  under 
§  3ee.534(c). 

hi  a  snail  ■umbor  ef  cases,  a  schoei 
district  may  be  awarding  a  special  certificate 
to  some  children  with  disabilities.  If  a  hig^ 
school  awards  a  student  with  a  disability 
certificate  of  attendance  or  other  certificate  of 
graduation  instead  of  a  regular  high  school 
diploma,  the  student  would  stiH  be  entitled 
to  FAra  until  the  student  reaches  the  age  at 
which  eligibility  ceases  tmder  the  age 
requirements  within  the  State  or  has  earned 
a  regular  high  school  diploma. 

Note  2:  With  respect  to  paragraph  (aX2)  ef 
this  section,  (relating  to  certain  students  with 
disabilities  in  adult  prisons],  the  House 
Committee  Report  on  Pub.  L.  105-17 
includes  the  following  statement 

The  bill  provides  that  a  State  may  also  opt 
not  to  serve  individuals  who,  in  tiie 
educational  placement  prior  to  their 
Incarceration  in  adult  correctional  Cacilities, 
were  not  actually  identified  as  a  child  with 
a  disability  under  section  602(3)  or  did  not 
have  an  lEP  under  Part  B  of  tiie  Act  The 
Conmiittee  means  to  *  *  *  make  clear  that 
services  need  not  be  provided  to  all  childieB 
who  were  at  one  time  determined  to  be 
eligible  under  Part  B  of  the  Act.  The 
Committee  does  not  intend  to  permit  the 
exclusion  from  services  under  part  B  of 
children  who  had  been  identified  as  children 
with  disabilities  and  had  received  services 
under  an  lEP,  but  who  had  left  school  prior 
to  their  incarceration.  In  other  words,  if  a 
child  had  an  lEP  in  his  or  her  last 
educational  placement,  the  child  has  an  lEP 
for  purposes  of  this  provision.  The 
Committee  added  language  to  make  clear  that 
children  with  disabilities  aged  IS  through  21. 
who  did  not  have  an  lEP  in  their  last 
educational  setting  but  who  had  actually 
been  identified  should  not  be  excluded  frtim 
8ervices.(H.  Rep.  No.  105-«5,  p.  91  (1997)) 


1300.123    FmN 


The  State  must  have  on  file  with  the 
Secretary  detailed  policies  and 
procedures  through  which  the  State  has 
established  a  goal  of  providing  full 
educational  opportimity  to  all  children 
with  disabilities  aged  birth  throu^  21. 

(Authority:  20  U.S.C  1412(aK2))  * 


1300.124  FEOO-tlmelabie. 

The  State  must  have  on  file  with  the 
Secretary  a  detailed  timetable  for 
accomplishing  the  goal  of  providing  full 
educational  opportunity  for  all  rhildien 
with  disabilities. 

(Authority:  20  U.S.C  1412j[aX2)) 

1300.125  CNMflnd. 

(a)  General  requirement  The  State 
must  have  in  efract  policies  and 
procedures  to  ensure  that — 

(1)  All  children  with  disabilities 
residing  in  the  State,  including  children 
Mrith  disabilities  attending  private 
schools,  regardless  of  the  severity  of 
their  disability,  and  who  are  in  need  of 
special  education  and  related  services 
are  identified,  located,  and  evaluated; 
and 

(2)  A  practical  method  is  developed 
and  implemented  to  determine  wldch 
children  are  currmtly  receiving  needed 
special  education  and  related  services. 

|b)  Documents  relating  to  child  find. 
The  State  must  have  on  file  with  the 
Secretary  the  policies  and  procedures 
described  in  paragraph  (a)  of  this 
section,  including — 

(1)  The  name  of  the  State  agency  (if 
other  tiian  the  SEA)  responsible  for 
coordinating  the  planning  aad 
implementation  of  the  policies  and 
procedures  tmder  paragraph  (a)  of  this 
section; 

(2)  The  name  of  each  agency  that 
participates  in  the  planning  and 
implementation  of  the  child  find 
activities  and  a  description  of  the  nature 
and  extent  of  its  participation; 

(3)  A  description  of  how  the  policies 
and  procedures  imder  paragraph  (a)  of 
this  section  will  be  monitored  to  ensure 
that  the  SEA  obtains— 

(i)  The  ntunber  of  children  with 
disabilities  within  each  disability 
category  that  have  been  identified, 
located,  and  evaluated;  and 

(ii)  Information  adequate  to  evaluate 
the  effectiveness  of  those  policies  and 
procedures;  and 

(4)-A  description  of  the  method  the 
State  uses  to  determine  which  children 
are  currentiy  receiving  special 
education  and  related  services.         ' 

(c)  Construction.  Nothing  in  the  Act 
requires  that  children  be  classified  by 
their  disability  so  long  as  each  child 
who  has  a  disability  listed  in  §  300.7 
and  who,  by  reason  of  that  disability, 
needs  special  education  and  related 
services  is  regarded  as  a  child  with  a 
disability  imdw  Part  B  of  the  Act 

(Authority:  20  U.S.C  1412  (aK3)  (A)  and  (B)) 

Note  1:  Collection  and  use  of  data  are 
subfect  to  the  confidentiality  requirements  of 
$$300,560-300.577. 

Note  2:  The  services  and  placement  needed 
by  each  child  with  a  disability  to  receive 


FAPE  must  be  based  upon  the  child's  unique 
needs  and  may  not  be  determined  or  limited 
baaed  upon  a  category  of  disability. 

Note  3:  Under  both  Parts  B  and  C  of  tlie 
Act,  States  are  responsible  for  identifying, 
locating,  and  evaluating  infants  and  toddlers 
from  birth  through  2  years  of  age  who  have 
disabilities  or  who  are  suspected  of  having 
disabilities.  In  Sutes  where  the  SEA  and  the 
State's  lead  agency  for  tlie  Part  C  program  an 
different  and  the  Part  C  lead  agency  will  be 
participaling  in  the  child  find  activities 
described  in  paragraph  (a)  of  this  section,  the 
nature  and  exteat  of  the  Part  C  lead  agency's 
participation  must,  under  paragraph  ^)(2)of 
tiiis  section,  be  previded.  With  the  SEA 'a .     > 
affeumeut,  tha  Part  C  lead  agency's 
participetieB  may  iwchids  the  actual 
impitmmetaliam  «f  child  find  activitiaa  Bar   j 
inputs  aad  tadMms.  The  use  of  an 
interagency  agreeaeat  or  other  mechanism 
for  providing  for  the  Part  C  lead  agency's 
participation  would  not  alter  or  rfiminUh  tfie 
responsibility  of  the  SEA  to  ensure 
compliance  widi  all  child  find  requirements, 
including  the  requirement  in  paragraph  (aXl) 
of  this  section  that  all  children  with 
(hsabilities  who  are  in  seed  of  sp>ecial 
education  aad  related  services  are  evaluated. 

Nate  4:  Each  State  has  an  obligation  to 
easare  that  State  and  local  child  find 
responsibilities  under  Part  B  of  the  Act 
extend  to  highly  mobile  children  (such  as 
migrant  and  homeless  children). 


f300.1M    PraoadMieafort 
rtMvminaMaR  of  aUgMMy. 

The  State  miut  have  on  file  with  the 
Secretary  policies  and  procedures  that 
ensure  that  the  requirements  of 
§§  300.S3O-300.538  are  met 

(Authority:  20  U.S.Q  1412(a)  («XB),  (7)) 
f3i0.1tf    ConfMaMWHyefi 


(a)  The  State  must  have  on  file  in 
detail  the  policies  and  prtx:edures  that 
the  State  has  undertaken  in  order  to 
ensure  the  protection  of  the 
confidentiality  of  any  personally 
identifiable  information,  collected, 
used,  or  maintained  under  Part  B  of  the 
Act. 

(b)  The  Secretary  uses  the  criteria  in 
§§300.560-300.577  to  evaluate  the 
policies  and  procedures  of  the  State 
imder  paragraph  (a)  of  this  section. 

(Authority:  20  U.S.C.  1412(aK8)) 

NbIb:  The  regulations  implementing  the 
Family  Educational  Rights  and  Privacy  Act 
are  in  34  CFR  Part  99.  Those  regulations  are 
incorporated  in  $$  300.560-300.577. 

§300.128    IndMduaiiMd 


(a)  General.  The  State.must  have  on 
file  with  the  Secretary  information  that 
shows  that  an  lEP,  or  IFSP  that  meets 
the  requirements  of  section  636(d)  of  the 
Act,  is  developed,  reviewed,  and  revised 
for  each  child  with  a  disability  in 
accordance  with  §§  300.340-300.351. 
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(b)  RaiTiuned  infonnation.  The 
infonnation  described  in  panigimph  (a) 
of  this  section  must  include — 

(1)  A  copy  of  eech  State  statute, 
policy,  and  standard  that  regulates  the 
"«*»"»*'•  in  which  lEPs  are  developed, 
implemented,  reviewed,  and  revised: 
and 

(2)  The  procedures  that  the  SEA 
follows  in  monitoring  and  evaluating 
those  programs. 

(Authority:  20  U.S.C  1412(aK4)) 

(a)  The  State  must  have  on  file  with 
the  Seoetary  pracedural  safBguards  that 
ensure  that  the  requirements  of 

S§  300.500-300.529  are  met 

(b)  Children  %vith  disahilitfes  and 
their  parents  must  be  afforded  the 
pmcadural  saiiguards  identified  in 
paragraph  (a)  of  this  section 

(Antbaritr  20  MS-C  1412(aXeNA)) 


lealMNeeiMlri 


fit 


(a)  Generay.  The  State  must  have  on 
file  with  the  Secretary  procedures  that 
ensure  that  the  reqairoments  of 

S§  sooiKO-aoo^se  ai 


(b)  Additional  /equireoient. 

(1)  If  the  State  uses  a  fimdfaig 
mechanism  by  which  the  Stale 
distribiilas  State  funds  on  the  basis  trf 
the  type  of  setting  in  which  a  child  is 
sarvea.  the  fiiadtag  marhanism  may  not 
result  in  placements  that  violate  the 
requirements  of  paiagmph  (a)  of  this 
sectiuu. 

(2)  If  the  SMa  does  not  have  DoUdes 
and  procedures  to  ensure  compliance 
with  paragrai^  0>Xl)  of  this  section,  the 
State  must  previde  the  Secretary  an 
aasurance  that  the  State  will  revise  the 
Rinding  mechanism  as  soon  as  feasible 
to  ensure  that  the  mechanism  does  not 
result  in  placnaaents  that  violate  that 
paragraph. 

(Authonty:  20  US.C.  1412(aX5)) 

NatK  WHh  nspKt  to  Ihs  LRE  FMiuinaMaS 
of  this  ndiaa.  and  tha  oonlinBuni  of 
■h—tiv  edwrtional  plaoi— nto  described 
in  S  300.551,  tlw  Houae  Committee  Repoft  on 
Pub.  L  105-17  itateK 

The  committee  suppofti  the  tongstuiding 
policy  of  a  continuum  of  akerostive 
plecementa  lieaigneH  to  meet  the  unique 
aaeda  of  each  child  with  a  diaafaility. 
PlaoamsBl  opttooB  available  iochuls 
instntdiaa  in  legular  daaeee.  special  rlaaaaa, 
special  srhnols,  bone  instnictiaa.  and 
inatnictioa  in  hospitals  and  institutions.  For 
disabled  duMren  placed  in  ragular  daaaas. 
supplemeBtary  aids  and  services  and 
raeource  room  aerrices  or  itinarant 
instruction  must  also  be  ofiated  ss  needed. 
(R  Rep.  lOS-eS.  p.  91  (leOT)) 


1300.131    pteeerved] 

f  30(L132    TnneMon  of  cMUran  tretn  Pert 

The  State  must  have  on  file  with  the 
Secretary  policies  and  procedures  to 
ensure  that — 

(a)  Children  participating  in  early- 
intervention  programs  assisted  under 
Part  C  of  the  Act,  and  who  will 
participate  in  preschool  programs 
assisted  under  Part  B  of  the  Act, 
expwience  a  smooth  and  efiiscdve 
transition  to  those  preschool  programs 
in  a  "»*""■»•  consistent  with  section 
637(aXS)oftheAct: 

(b)  By  the  third  birthday  of  a  child 
deeoibed  in  paragraph  (a)  of  this 
aectimi.  an  lEP  or,  if  consistent  with 
S  30a342(c)  and  section  636(d)  of  the 
Act,  an  IFSP,  has  been  developed  and 
must  be  implemented  for  the  child;  and 

(c)  Each  LEA  will  participate  in 

arranged  b^  the  designated  lead  agenqr 
under  section  637(aK8)  of  the  Act 

CAuthority:  20  U.S.C  1412(aX9)) 


f3MLlS3 

The  State  must  have  on  file  with  the 
Secretary  poUdea  and  procedures  that 
ensure  Aat  the  requirements  of 
§§  30a400-300.403  and  §§  300.450- 
300.462  are  met 

(Aathocity-.  20  UJS.C  14ia(aX4D 

§3tli13«    in I< 

|3Ml13i   CompsalMiMlee^valMa  ef 
pereewl  ieesloy— t 

(a)  Genera/.  The  State  must  have  in 
a&ct.  consistent  with  the  purpoees  of 
this  part  and  with  section  635(aX8)  of 
the  Act.  a  comprehensive  system  of 
paEsonnd  development  that  — 

(1)  Is  designwd  to  ensure  an  adequate 
supply  of  qualified  special  education, 
regular  education,  and  releted  services 
peraonnel:  and 

(2)  Meets  the  requirements  for  a  State 
improvement  plan  relating  to  personnel 
development  in  section  653  (bH2)(B) 
and  (c)(3XD)  of  the  Act 

(b)  inftmntioa.  The  State  must  have 
on  file  with  the  Secretary  infonnation 
that  shows  that  the  requirements  of 
paragraph  (a)  of  this  section  are  met 
(Authority:  20  U.S.C  1412(aXl4)) 

Nele:  With  respect  to  meeting  dw  CSPD 
mpiinnient  of  this  section,  tlie  Houee 
r— —jM^  Rapost  on  Pub.  L.  105-17  stalas: 

SectiOB  012.  as  (tal  cuneat  law,  requires 
that  a  State  have  ia  effect  a  Cumpiehenaive 
System  of  Pemonnel  Developmaot  (CSPD) 
that  is  designed  to  ensure  an  adequate  supply 
of  qualified  persotmei.  includii^  the 
eataWishmwnt  of  procedures  tat  acquiring 
and  disseminating  t ignificrant  knowledge 
derived  from  educational  reeearch  and  for 
adopting,  where  apptopslata.  promieing 


practices,  materials,  and  technology.  (H.  Rep. 
10S-4S.  p.  93  (1997)) 

States  will  be  able  to  use  the  infonnation 
provided  to  meet  the  requirement  in 
S  300.135(aK2)  as  a  part  of  their  SUte 
faaprovamaot  Plan  under  section  653  erf  the 
Act  if  they  dnosa  to  do  so. 


1300.136 

(a)  As  used  in  this  part  — 

(1)  Appropriate  professional 
mquinments  in  the  State  means  entry 
level  requirements  that — 

(i)  Ar  J  based  on  the  highest 
requirements  in  the  State  applicable  to 
the  profession  or  discipline  in  which  a 
person  is  providing  special  education  or 
related  services;  and 

(ti)  Establish  suitable  qualifications 
fOT  personnel  providing  special 
education  and  related  services  under 
Part  B  of  the  Act  to  children  and  3foath 
with  disabilities  who  are  served  by 
State,  local,  and  private  agendea  (see 
S  300.2); 

(2)  Highett  nquiiements  in  the  State 
applicable  to  a  specific  prxffession  or 
diecipUne  means  the  highest  entry-level 
academic  degiee  needed  for  any  State- 
apiMOved  or  -recognised  certification, 
lirwniring,  registration,  or  other 
OMBperable  requirements  that  apply  to 
that  profession  or  disdpline; 

(3)  Profession  or  discipline  meens  a 
specific  occupational  categmy  that  — 

(i)  Provides  special  eduoition  and 
related  services  to  children  with 
disabilities  under  Part  B  of  the  Act; 

(ii)  Has  been  established  or  deeignated 
by  the  SUte;  and 

(iii)  Has  a  required  acope  of 
responsibility  and  deyee  of 
supervision;  and 

(4)  State-approved  <x  -recognijad 
certification,  licensing,  registration,  or 
other  comparable  requirements  meens 
the  requirements  that  a  State  legislature 
either  has  enected  or  has  authtwized  a 
State  agency  to  promulgate  through 
rules  to  establish  the  entry-level 
standards  for  employment  in  a  specnfic 
jHofasaion  or  discipline  in  that  State: 

(b)  (1)  The  State  must  have  on  fife 
with  the  Secretary  policies  and 
procedures  relating  to  the  establishment 
and  maintenance  of  standards  to  ensure 
that  personnel  necessary  to  carry  out  the 
purposes  of  this  part  are  appropriately 
and  adequately  prepared  and  trained. 

(2)  The  policies  and  procedures 
reqxiired  in  paragraph  (b)(1)  of  this 
section  must  provide  for  the 
establishment  and  maintenance  of 
standards  that  an  consistent  with  any 
State-approved  or  -recognized 
certification,  licensing,  registration,  or 
other  comparable  requirements  diet 
apply  to  the  profession  or  discipline  in 
vdiidi  a  person  is  providing  special 
education  or  refetod  services. 


m 
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(c)  To  the  extent  that  a  State's 
standards  for  a  profession  or  discipline, 
including  standards  for  temporary  or 
emergency  certification,  are  not  based 
on  the  highest  requirements  in  the  State 
applicable  to  a  specific  profession  or 
discipline,  the  "State  must  provide  the 
steps  the  State  is  taking  and  the 
procedures  for  notifying  public  agencies 
end  posonnel  of  those  steps  and  the 
timelines  it  has  established  for  the 
retraining  or  hiring  of  personnel  to  meet 
appropriate  professional  requirements 
in  the  State. 

(d)  (1)  In  meeting  the  requirements  in 
paragraphs  (b)  and  (c)  of  this  section,  a 
determination  must  be  made  about  the 
status  of  personnel  standards  in  the 
State.  That  determination  must  be  besed 
on  current  information  that  accurately 
describes,  for  eech  profession  or 
ciiacipline  in  wdiich  personnel  are 
providing  special  education  or  related 
services,  whether  the  applicable 
standards  are  consistent  with  the 
hi^iest  requiremmtB  in  the  State  far 
that  profession  or  discipline. 

(2)  The  information  required  la 
paraB^>h  (dXl)  of  this  section  must  be 
on  fife  in  the  SEA  and  availabfe  to  the 
pubUc 

(e)  In  identifying  the  highsst 
requirements  in  the  State  for  purpoees 
of  this  section,  die  requirements  of  aU 
Stale  stitutes  and  the  rales  of  all  State 
agencies  applicable  to  serving  children 
and  yoiah  widi  disabilities  must  be 


(f)  A  State  nay  allow 
pefipmfesiionals  and  assistants  mdio  are 
appropriately  trained  and  supervised,  in 
ennnrdanre  with  Stete  law,  regulations, 
or  written  policy,  in  meeting-the 
requirements  of  this  part  to  be  used  to 
eseist  in  the  provision  of  specaal 
education  and  refeted  suvices  to 
chikken  with  disabilities  under  Part  B 
of  the  Act 

(g)  In  implementing  this  section,  a 
State  may  adc^  a  poUcy  that  indudes 
a  requirement  that  L£As  in  the  State 
■take  an  ongoing  good  feith  efEoit  to 
recruit  and  hire  appropriately  and 
adequately  trained  personnel  to  provide 
spedal  education  and  related  services  to 
oiildren  with  disabilities,  induding.  in 
a  geographic  area  of  the  Stete  where 
there  is  a  shortage  of  personnel  that 
meet  these  qualifications,  the  most 
qualified  individuals  available  who  are 
making  satisfectory  progress  toward 
completing  applic^fe  course  work 
necessary  to  meet  the  standards 
described  in  paragraph  (bH2)  of  tlris 
section,  consistent  with  Stete  few  and 
the  steps  descAbed  in  paragraph  (c)  of 
this  section,  within  three  yeeie. 

(Authority:  20  U.S.C  .1412(aKl5)) 


Note  1:  The  regulations  require  that  the 
State  use  its  own  existing  highest 
requirements  to  determine  the  standards 
appropriate  to  penonnel  who  provide  special 
education  and  related  services  under  Part  B 
of  the  Act  The  r^ulations  do  not  require 
States  to  set  any  specified  training  standard, 
such  as  a  master's  degree,  for  employment  (rf 
personnel  who  provide  services  under  Part  B 
of  the  Act  In  some  instances.  States  are 
required  under  paragraph  (c)  of  this  section 
to  show  that  they  are  taiking  steps  to  retrain 
or  to  hire  personnel  to  meet  the  standards 
adopted  1^  the  SEA  that  are  based  oo 
requirements  far  practioe  in  a  specific 
professioD  or  discipline  that  wen  ftaMisbiHi 
by  other  State  agancies,  States  in  this 
position  need  not  however,  require 
personnel  providing  services  under  Part  B  of 
the  Act  to  apply  for  and  obtain  the  lioaose. 
ragistiation.  or  otlier  comparable  credential 
requizad  by  otiiar  agendas  of  iadividuab  m 
that  ptoitssiuu  or  diadplina.  The  regulations 
perasit  each  State  to  datecmine  tiw  specific 
oocupatiooal  calagarias  taquind  to  provide 
^adal  education  and  mlatod  aetvicas  and  to 
raviae  or  expand  thaee  categories  as  Deeded. 
The  professions  or  diacipliaes  defined  by  the 
Stete  need  not  be  limited  to  tzaditioi^ 
oocupatioDal  cataeocias. 

Nate  S:  A  Stete  may  axarrise  the  optioa 
under  paragraph  (g)  of  this  sectioB  even 
tfaoogh  the  Stale  has  raacfaed  its  eeldblished 
date,  under  pangiaph  (d  of  this  saction.  far 
training  or  hiring  aU  p— — «Mi«t'  <"  ^  f^-ifir- 
prnhetiuu  or  disripline  to  meet  appnpsfeto 
■ants  m  the  Stela.  As  a 
r.  it  is  aaaaatial  teal  a  Stete 
I  a  mertianiam  far  aarviag  atudents  if 
instructional  iiiiiiilt  asieail  aiailablu 
iwhomaatap.     . 

t  ia  the  Slate  far  a  apacific 
1  or  diadplndB.  A  State  diat 
rontinues  to  bave  shortayts  of  paisiMiiiel 
meeting  appropriate  profassioiial 
laquiraaMBis  m  the  Slate  must 
ill  riHagi  I  te  its  rnmpwimislve  ij  itiui  of 
paraoanal  devefepaeaaft  under  $  300.135. 

Nate  3:  If  a  Stebs  bM  eatebliabad  only  one 
anHy-feval  acadaeiic  dqitea  far 
of  parsoBBal  m  a  specific 
— ~'*'*'— ***"  ~*  *^  -*TH!sn1  at  neraaaaij  to 
ansora  the  provision  of  FAPE  to  all  i  hiliisaii 
in  tiw  Stete  would  not  violate  tee  proviaians 
of  §300.13804  and  (c). 

a^^"***   ^KtomoBoe  goote •>■ 

Tbe  Stete  must  have  on  file  widi  dw 
Seoetary  inibtmation  to  dnnonstrate 
that  the  State— 

(a)  Has  established  goels  for  the 
performance  of  children  with 
disatdlities  in  the  State  that— 

(1)  Will  promote  die  purposes  of  this 
part,  as  steted  in  §  300.1;  and 

(2)  Are  consistent  to  the  maximnm 
extmt  appropriate,  writh  other  goals  and 
standards  for  all  children  established  by 
the  Stete; 

(b)  Has  established  performance 
indicators  that  the  Stete  will  use  to 
assess  progress  toivard  achieving  those 
goels  that,  at  a  minimnni^  address  the 


p)CTformance  of  children  with 
disabilities  on  assessments,  drop-out 
rates,  and  graduation  rates; 

(c)  Every  two  years,  will  report  to  the 
Secretary  and  the  public  on  the  progress 
of  the  Stete,  and  of  children  with 
disabilities  in  the  Sute,  toward  meeting 
the  goals  established  tmder  paragraph 
(a)  of  this  section;  and 

(d)  Based  on  its  assessment  of  that 
progress,  will  revise  ite  State 
improvement  plan  under  subpart  1  of 
Part  D  of  the  Act  as  may  be  needfed  to 
improve  its  performance,  if  the  Stete 
receives  assistance  under  that  subpart 

(Aodiori^  20  U.SXI  1412(aMl6n 


The  Stete  must  have  on  file  with  the 
Secretary  information  to  demonstrate 
diat— 

(a)  (Siildmi  with  Hi^teHlities  era 
included  in  general  Stete  and  district- 
wide  assessment  programs,  with 
appropriate  accommodatioiu  if 


(b)  As  amnopriate,  the  State  or  LEA— 
(1)  DevMope  guidriinas  far  the 
paitidpatitm  of  children  with 
disabilities  in  alternate  assessmento  far 
diose  children  who  cannot  participate 
in  State  and  distrid-wide  i 


prngrams; 

(2)  Developa  alteraate  asaessmmite  in 
aooosdance  with  pengr^»h  (bXD  of  this 
section;  and 

(3)  Beginning  not  later  dian.  ^lfy  1, 
2000,  conducte  the  alteniate 
assessmente  desdihed  in  pareoanh 
(bX2)ofdilsi 


(Audtoritr-  20  U.S.C  1412(aXl7)(A)) 

Nate;  With  respect  to  par^paph  (W  of  this 
section,  it  is  aaamnsd  that  only  a  amall 
petoentage  •fchikfaea  with  die^iUtisa  will 

need  alternative  I 


(a)  Genera/.  In  impUmMiHiig  the 
requiremente  of  §  300.138.  die  SEA  shall 
m^  availabfe  to  dw  pubHc.  and  report 
to  the  ptdilic  with  the  same  frequency 
and  in  the  same  detail  as  it  reports  on 
the  assessmmt  of  nondisaUed  diildiea. 
the  fallowing  information: 

(1)  The  number  of  children  widi 
disabilities  partidpating — 

(i)  In  n^iuar  assessments;  and 
(ii)  The  number  of  those  children 
participating  in  alternate  assessments. 

(2)  Tlie  perfcmnance  resulto  of  the 
children  described  in  perapaph  (aXl)  of 
this  section — 

(i)  On  regular  asseasmente  (b^inning 
not  later  than  Jtdy  1, 1998);  and 

(ii)  On  alternate  assessmente  (not  later 
than  July  1,  20(X)),  if  doing  so  would  be 
statistically  sound  and  would  not  restdt 
in  the  disclosure  of  performance  resulto 
identifiable  to  individual  children. 
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(b)  Combined  reports.  Reports  to  the 
public  under  paragraph  (a)  of  this 
section  must  include— 

(1)  Aggregated  data  that  include  the 
performance  of  children  «inth 
disabilities  together  with  all  other 
children;  and 

(2)  Disaggregated  data  on  the 
performance  of  children  mth 
disabilities. 

(c)  Disaggregation  of  data.  Date 
retiting  to  the  performance  of  children 
describisd  under  paragraph  (aK2)  of  this 
section  must  be  disa^regated^ 

(1)  For  asaessments  conducted  aftw 
July  1. 1998;  and 

\2)  For  assessments  conducted  before 
July  1. 1998,  if  tin  State  is  required  to 
disaggregate  the  data  prior  to  )uly  1. 
1998. 

(Authority  20  U.S.C  S12(aXl7)(B)) 

NelK  Pvagraph  (b)  of  this  aactioa  raquiros 
a  public  ■tfancy  to  report  aggrsgated  daU  tliat 
inchida  cfaiklrao  with  disabtiitiM.  However, 
a  public  spocy  tfe  aot  pnchidad  firom  alao 
aaalyxiiig  and  repoftiiig  data  in  odiar  ways 
(such  as.  Mints ining  a  trandlina  that  was 
aatablisfaad  prior  to  inchiding  childrm  with 
diaafailitias  in  thoaa  aaawiimenta). 


f908.14f 

I3ML141    SEA 


(a)  The  State  must  have  on  file  with 
the  Secretary  information  that  shows 
that  the  requirements  of  §  300.600  are 
met    <.        " 

(b)  The  information  descTibed  under 
paragraph  (a)  of  this  section  must 
include  a  copy  of  each  State  statute. 
State  regulation,  signed  agreement 
between  respective  agency  officials,  and 
any  other  documents  that  show 
compliance  vrith  that  paragraph. 

(Authority:  20  MSJC  1412(aKll)) 


13001142    imiuJsol< 

(a)  EstaNishing  responsilality  for 
services.  The  Chief  Executive  Officer  or 
designee  of  that  officer  shall  «isure  that 
an  interagency  agreement  or  other 
mechanism  for  interagency  coordination 
is  in  effect  between  each 
noneducational  public  agency  described 
in  paragraph  (b)  of  this  section  and  the 
SEA.  in  order  to  ensiire  that  all  services 
described  in  paragraph  (bKl)  of  this 
section  that  are  needed  to  ensure  FAPE 
is  provided,  including  the  provision  of 
these  services  during  the  peiulency  (rf 
any  dispute  imder  paragraph  (a)(3)  of 
this  section.  The  agreement  or 
merhanism  must  include  the  following: 

(1)  Agmtcy  financial  responsibility. 
An  identification  of,  or  a  method  for 
defining,  the  finanrial  responsibility  of 
each  agency  for  providing  services 
described  in  paragraph  (bKD  of  this 
section  to  ensure  FAPE  to  childrm  with 


disabilities.  The  financial  responsibility 
of  each  public  agency  described  in 
paragraph  (b)  of  this  section,  including 
the  ^te  Medicaid  agency  and  other 
public  insurers  of  children  with 
disabilities,  must  precede  the  financial 
responsibility  of  the  LEA  (or  the  State 
agency  responsible  for  developing  the 
child's  lEP). 

(2)  Conditions  and  terms  of 
reimbursement.  The  conditions,  terms, 
and  procedures  under  which  an  LEA 
must  be  reimbursed  by  other  agencies. 

(3)  Interagency  disputes.  Procedures 
for  resolving  interagency  disputes 
(including  procedures  under  which 
LEAs  may  initiate  proceedings)  under 
the  agreement  or  other  merhanism  to 
secure  reimbursement  from  other 
ageiudes  or  otherwise  implement  the 
provisions  of  the  agreement  or 
mechanism. 

(4)  Coordination  of  services 
procedures.  Policies  and  procedures  for 
ageiKdes  to  determine  and  identify  the 
interagency  coordination 
responsibilities  of  each  agency  to 
promote  the  coordination  and  timely 
and  appropriate  delivery  of  jovices 
described  in  paragraph  (bXl)  of  this 
section. 

(b)  Obligation  of  noneducatioaal 
public  agencies. 

(1)  General.  If  any  public  agency  other 
than  an  educational  agency  is  otherwise 
obligated  undo'  Federal  or  State  law,  or 
assigned  responsibility  under  State 
policy  or  pursuant  to  paragraph  (a)  of 
this  section,  to  provide  or  pay  for  any 
services  that  are  also  considered  special 
education  or  related  services  (such  as, 
but  not  limited  to.  services  described  in 
§  300;5  relatiBg  to  assistive  teckiology 
devices,  §  300.6  relating  to  assistive 
technology  services,  §  300.22  relating  to 
related  services,  §  300.26  relating  to 
supplementary  aids  and  services,  and 

$  ^00.27  relating  to  transition  services) 
that  are  necessary  for  ensuring  FAPE  to 
children  with  disabilities  within  the 
State,  the  public  agency  shall  folfill  that 
obligation  or  responsibility,  either 
directiy  or  through  contract  or  odier 
arrangement 

(2)  neimbuisement^sr  services  by 
noneducational  public  agency.  U  a 
public  agency  other  than  an  educational 
agency  fails  to  provide  or  pay  for  the 
special  education  and  related  sovices 
described  in  paragraph  (bXl)  of  this 
section,  the  L£A  (or  State  agency 
responsible  for  developing  the  child's 
lEP)  shall  provide  or  pay  for  these 
services  to  the  child.  The  LEA  or  State 
agmcy  may  then  claim  reimbursement 
for  the  services  from  the  noneducational 
public  agency  that  Gsiled  to  provide  or 
pay  for  these  services  and  that  agency 
shall  reimburse  the  LEA  or  State  agency 


in  accordance  with  the  terms  of  the 
interagency  agreement  or  other 
merhanism  described  in  paragraph 
(a)(1)  of  this  section,  and  the  agreement 
described  in  paragraph  (aX2)  c^  this 
sactioiL 

(c)  Special  rule.  The  reqtiirements  of 
paragraph  (a)  of  this  ftection  may  be  met 
through — 

(1)  State  statute  or  regulation; 

(2)  Signed  agreements  between 
respective  agency  officials  that  clearly  -< 
identify  the  responsibilities  of  each 
agency  relating  to  the  provision  of 
services;  or 

(3)  Other  appropriate  written  methods 
as  determined  by  the  Chief  Executive 
Officer  of  the  State  or  designee  of  that 
officer. 

(d)  Information.  The  State  must  have 
on  file  with  the  Secretary  information  to 
demonstrate  that  the  requirements  of 
paragraphs  (a)  throi^  (c)  of  this  section 
are  met 

(e)  Children  with  disabilities  fMio  are 
covered  by  private  insurance. 

(1)  A  public  agency  may  not  require 
parents  of  children  with  disabilities,  if 
they  would  incur  a  finanrial  cost,  to  use 
private  insurance  proceeds  to  pay  for 
the  services  that  must  be  provided  to  an 
eligible  child  under  this  part 

(2)  For  the  purp>o8es  of  this  section, 
the  term  finaacial  costs  includes  — 

(i)  An  out-of-pocket  expense  such  as 
the  payment  of  a  deductible  or  co-pay 
amount  incurred  in  filing  a  claim,  but 
not  includinig  incidental  costs  such  as 
the  time  needed  to  file  an  insurance 
claim  or  the  postage  oeeded  to  mail  the 
claim; 

(ii)  A  decrease  in  available  lifetime 
coverage  or.any  other  benefit  under  an 
insurance  policy;  and 

(iii)  An  increase  in  premiums  or  the 
discontinuation  of  the  policy. 

(f)  Proceeds  from  public  or  private 
insurance.  Proceeds  from  public  or 
private  insurance  may  not  be  treated  as 
program  income  for  purposes  of  34  CFR 
80.25. 

(Authority:  20  U.S.C  1412(aXl2}  (A).  (B).  and 
(C);  1401(8)) 

Nats  1:  Tha  House  Committae  Report  on 
Pub.  L  105-17  ralated  to  methods  of 
ensuring  services  states: 

A  provision  is  added  to  the  Act  to 
strengthen  the  obligation  to  ensure  that  all 
services  necessary  to  ensure  a  free 
appropriate  public  education  are  provided 
through  the  coordination  of  public 
educational  and  non-educational  programs. 
This  subaactioD  is  meant  to  reinforce  two 
important  principles:  (1)  That  the  State 
agency  or  LEA  responsible  for  developing  a 
child's  lEP  can  look  to  oooeducational 
agencies  such  as  Medicaid  to<provide  those 
services  tiiey  (the  non-educational  agencies) 
are  otherwise  responsible  for,  and  (2)  that  the 
State  agency  or  L£A  remains  responsible  for 
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-  ensuring  that  children  racetve  all  the  sarviees 
.  described  in  their  DEPs  in  a  timely  {ashion. 
regardless  of  whether  another  agency  will 
ultimately  pay  for  the  services. 

The  Committee  places  particular  emphasis 
in  the  bill  on  the  relationship  twtweeu 
achoolsand  the  State  Medicaid  Agency  in 
order  to  ciaiify  that  health  services  provided 
to  children  with  disabilities  who  are 
Madicaid-eligibie  and  meet  the  standards 
applicable  to  Medicaid,  are  not  disqualified 
for  reimbursemant  by  Medicaid  i^g^iciw 
because  Ihey  are  provided  services  in  a 
school  context  in  accordance  with  the  child's 
BS>.  (K  Rep.  105-95.  p.  92  <1997)) 

Nete  t:  Tbe  intent  of  pasngraph  (e)  of  this 
section  is-to  make  clear  thateervices  required 
jmder  Part  B  of  die  Act  must  be  provided  at 
no  cost  to  the  child's  parmts,  whether  they 
have  pt^tlic  or  private  insurance.  The 
J>epartmaot  ina  Notice  of  Interpretatioa 
pnbUshad  Dae.  30, 1980  at  45  FX  66390 
.  noted  diat  both  Part  B  of  the  Act  and  Section 
504  of  the  RahabiUutiaB  Act  of  1973  prohibit 
a  public  agaacy  from  requiring  pareotB, 
wtiare  they  wmild  incur  a  finucial  cost  to 
use  insuiance  proceeds  to  pay  Cor  senrices 
that  are  lequirad  to  be  providisd  to  a  child 
with  a  dieafaihty  under  the  FAPE 
raquiienants  of  those  statutes.  The  Dse  of 
parents'  insurance  proceeds  to  pay  far 
services  in  theae  orcumstanoes  must  be 
vohmtaiy.  For  example,  a  funily  could  not  be 
requited  to  eocess  private  insurance  that  is 
raqniied  to  enable  a  child  to  receive 
Medicaid  sasvicss.  when  that  inswanre  aae 
rasults  in  financial  costs  to  the  funily. 

Welefc  If  the  public  agwnry  cannot  gat 
paiant  conieot  to  use  private  insurance,  the 
publicageocy  may  use  funds  under  this  part 
to  pay  fac  die  service.  In  addition,  in  order 
to  avoid  finanrial  costs  to  parents  who 
otherwise  would  consent  to  use  private 
insurance,  the  public  agency  may  tiae  fonds 
under  this  part  to  pay  Aa  costs  of  accessing 
the  insiance,  e.gw  dednctihle  or  co-pay 
amouBls. 

Nate  4e  Par^aph  f  f)  cittifies  diet  if  a 
public  agincy  reosives  funds  from  public  or 
private  insurance  far  services  under  this  part, 
the  public  agency  is  not  required  to  return 
tfaoae  fonds  to  the  Department  or  to  dedicate 
those  fonds  far  use  in  this  propam.  although 
a  public  ■gem./  retains  the  option  of  using 
dkoaie  hinds  in  this  program,  ff  a  public 
agency  spends  reimbanenients  from  Pedacal 
fiiuMlB  (e.f..  Medicaid)  far  sarricea  nmlsr  this 
part,  theea  fands  will  not  be  mnsMJeied 
"State  or  local"  huids  far  puipnasa  of  the 
■laiBteBaaca  of  effort  pnwisiaas  in 
§S  300.154  and  300.231.  This  is  bacause  d» 
expaaditme  that  is  rainfauiBed  is  coosiffand 
to  he  en  ewpenditaie  of  funds  from  the  source 
that  ptevidaa  tba  teimhursemenL 


The  Stale  must  have  on  file  widi  the 
Secretary  the  procsduras  diat  the  SEA 
(and  anyagspcy  aart^nd  responsibility 
pntsoant  to  $300.60a(d))  fallows  to 
infoni  eech  public  agency  of  its 
responsibility  far  snsming  afisctiv 
impleinaoftion  of  procedund 
far  the  diildran  with 


disabilities  served  by  that  public 
agency. 

(Antfaority.  20  US-C  1412(aXll):  l41S(a)) 
1300.144  ■MeertWBrilMlHBleLEA 


The  State  must  have  on  file^firith  the 
Secretary  procedures  to  ensure  that  the 
SEA  does  not  make  any  &ial 
determination  that  an  LEA  is  not 
eligible  for  assistance  imder  Part  B  of 
the  Act  without  first  giving  the  L£A 
reasonaUe  notice  and  an  opportunity 
for  a  hearing  nnder  34  CFK  76.401(d). 

(Authority:  20  U.S.C.  1412(aXl3)) 


The  State  must  have  on  file  with  the 
Secretary  policies  and  (Kocednies  that 
ensure  that  the  State  seeks  to  recover 
any  funds  provided  under  Part  B  of  the 
Act  for  services  to  a  diild  who  is 
detmnined  to  be  amneously  classified 
as  eligible  to  be  counted  under  secrtion 
611  (a)  or  (d)  of  dw  Act 

(Audmrity:  20  U.&C  lX21»^aXin 


i3eil.146 

The  State  must  have<on  file  widi  the 
Secretary  information  to  demonstrate 
diet  theioUowring  requirements  are  met: 

(a)  Genemy.'Tlffi  SEA  examines  data  to 
determine  if  significant  discrepancies 
are  ooctirring  in  the  rate  of  long-term 
suspensions  and  expidsions  of  children 
with  disabilities — 

(1)  Among  LEAs  in  the  State;  or 

(2)  Compared  to  the  rates  for 
noadisaUed  children  writhin  the 

(b)  Review  and  revision  ofpotidet.  If 
the  discrepancies  described  in 
poa^t^h  (a)  of  this  section  are 
oocuning,  the  SEA  reviews  and.  if 
appropriate,  revises  (or  requires  the 
affected  State  agency  or  LEA  to  revise) 
its  policies,  procedures,  and  practices 
relating  to  the  developmrnt  and 
impIemeDtation  of  lEPs,  the  use  of 
b^avioral  intoventions,  and 
procedural  safeguards,  to  ensure  dwt 
these  policies,  procedures,  and  practices 
comply  with  the  Act 

(Andtority:  20  U.S.C  612(aN22)) 


(a)  If  the  ^A  provides  FAPE  to 
cfaikben  with  disabilities,  or  provides 
direct  services  to  tkaae  ddldntt.  dw 

(1)  SbkU  coanply  widi  any  additional 
raquiraneBlB  of  §§  300.220-300.230(^ 
and  300.234-300.250  M  if  the  ^ancy 
were  an  LEA;  and 

(2)  May  use  amounts  diet  oe 
otheiwiae  evedriJe  te  the  agency  under 
Part  B  of  the  Act  to  a«ve  tfaoee  cfaikben 


without  regard  to  §  300.184  (relating  to 
excess  costs). 

(b)  The  SEA  must  haveonfile  with 
the  Secretary  information  to 
demonstrate  that  it  meets  the 
requirements  of  paragraph  (aXl)  of  this 
section. 

(Authority:  20U.S.C.  1412(b)) 


fain.i4»  PuMtei 

(a)  The  State  must  et>siue  that,  fuior 
to  the  adoption  of  ar>y  policies  and 
prooadnres  needed  to  comply  widi  this 
pak,  thoe  are  public  heanngs,  adequate 
notice  of  the  hearings,  and  an 
opportimity  for  comment  avaiUUe  to 
the  general  public,  including 
individuals  with  disabilities  and  parents 
of  tjiildren  with  dis^itities  onsistent 
with  §§  300.280-300.284. 

(b)  llie  State  must  have  on  file  with 
-the  Secretwy  infbrmatioo  to 

dononstiate  that  the  Tequiranents  of 
paragraph  (a)  of  this  section  are  mat 

(Audwritr  20  US.C  1412(aK20D 

faooLi4i 
fmiso 

The  State  must  have  on  fife  widi  the 
Secretary  iiifoniiati<Hi  to  demonstrate 
that  die  Stete  has  established  and 
mainteins  an  advisory  panel  for  the 
purpose  of  providing  policy  guidance 
with  respect  to  special  education  and 
rriated  services  far  childran  with 
disabilities  in  the  State  in  aQcardanoe 
with  the  requirements  of  §$300  Jt50- 
300.653. 

(Audiority:  20  U.S.C  1412(aX21)(AJ) 

1380.151 

1300.152 


The  State  must  have  aa  fife  widi  the 
Secretary  an  asstirancesatisfhctory  to 
the  Secretary  that  die  funds  under  Part 
B  of  die  Act  are  not  commingfed  with 
State  fonds. 

(Andiarity:  20  U.S.C  1412(aXl8XB)) 

NelK  This  Msmanoe  is  satisfied  by  dw  ne 
of  a  separate  aoooonting  systaui  dut  indodas 
sn  aiafit  trail  of  ths  expaoidibBe  of  As  ftrt 
B  fends.  Sapeaate  fateik  Booouite  we  net 
required.  (See  34  CFK  76.702  (Flacai  < 
and  fund  accounting  procadnea).) 


LIS* 


eaeli 


iPP 


(a)  Genera/.  (1)  Except  w  provided  in 
$  300.230.  fbnds  paid  to  a  Stete  I 
Part  B  of  the  Act  must  be  uaed  to 
supplement  the  level  <^  Fedanl,  I 
and  local  funds  (inclwhng  fimds  that 
«e  not  under  the  direct  cmtrol  of  die 
SEA  or  LEAs)  expended  far  special 
edncatian  and  radetad  aarrioas  provided 
to  chiidien  with  disabilities  undar  Part 
B  of  the  Act  and  in  no  cme  to  supplant 
■dlocrihuMfe. 
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(2)  The  State  must  have  on  file  with 
the  Secretary  ioformation  to 
demonstrate  to  the  satisfoction  of  the 
Secretary  that  the  requirements  of 
paragraph  (aKl)  of  this  section  are  met 

(b)  Waiver.  If  the  State  provides  clear 
and  convincing  evidence  that  all 
children  with  disabilities  have  available 
to  them  FAre,  the  Secretary  may  waive, 
in  whole  or  in  part,  the  requirements  of 
paragraph  (a)  of  this  section  if  the 
Secretary  concurs  with  the  evidence 
provided  by  the  Slate  under  §  300.589. 

(Aatfaaritr.  »U.S.C  1412(aNl8KcH 
1300.154 


(•)  Geaeml.  The  State  must  have  am 
file  with  the  Secretary  information  to 
demonstrate  that  the  State  wih  not 
reduce  the  amount  of  State  finanriel 
support  for  special  education  and 
rei^Ml  aervices  for  children  with 
disabilities,  or  otherwiae  made  available 
because  of  the  excess  coats  of  educating 
tboae  chilcfaen,  below  the  amount  of  that 
•iqyport  for  the  preceding  fiscal  year. 

(b)  Reduction  of  funds  for  failun  to 
maintaia  mppoit  The  Secrcrtaiy 
reduces  the  allocation  of  funds  mukr 
section  61 1  of  the  Act  for  any  fiscal 
faUowing  the  fiscal  year  in  which  the 
State  fails  to  comply  with  the 
requirement  of  para^nph  (a)  of  this 
section  by  the  same  amou  it  by  which 
the  State  fula  to  meet  the  requiremattL 

(c)  Wtwmnfbr  eiBceptioaal  or 
uacontroBdble  cucasngtance*.  Thtb 
Secretary  may  waive  the  requiremnit  of 
paragnph  (a)  of  this  section  for  a  State, 
lor  one  fiscal  year  at  a  time,  if  the 
Secretary  determines  that — 

(1)  Granting  a  waiver  wouM  be 
e»pittahle  dne  to  axceptiona^ar 
uncoBtralhble  circumstancaa  such  as  a 
neural  diiaslni  at  a  pracipttous  and 
nnfareaeen  decline  in  the  financial 
resources  (rf  the  State;  or 

(2)  The  State  ■Hall  the  standard  In 
S  300.589  for  a  wiivar  of  the 
requirement  to  supplamant.  and  not  to 
sui^dant*  fimda  received  under  Part  B  of 
dieAcL 

(dl  SuhsenTuent  ymart.  U.  far  any  fiacat 
year,  a  State  kils  to  meet  the 
requirement  of  paragnph  (a)  of  thia 
section,  inrinding  any  yeer  for  which 
the  State  is  yauted  a  waiver  under 
peiagaph  (c)  of  thia  seetion.  the 
financial  support  raquiied  of  the  SiMe 
in  future  yeacs  under  pamg^ph  (a)  of 
this  section  must  be  the  araouat  that 
would  have  been  required  in  the 
abeence  of  that  failure  and  not  the 
reduced  level  of  the  State's  support. 

(AaliHn^  20  U^C  612(all9tf 


fsoaiss 

o(  Part  B  fcmilB. 

The  State  miist  have  on  file  with  the 
Secretary  policies  and  procedures 
designed  to  ensure  that  funds  paid  to 
the  State  under  Part  B  of  the  Act  are 
spent  in  accordance  with  the  provisions 
of  Parts. 

(Authority:  20  U.S.C  1412(aXl8XA)) 


f3oe.is« 

PartStaida. 

(a)  In  order  to  receive  a  grant  in  any 
fiscal  year  a  State  murt  annually 
describe — 

(1)  How  amounts  retained  under 
§  300.602  will  be  used  to  meet  the 
requironents  of  this  part; 

(2)  How  those  amounts  will  be 
allocated  among  the  activities  described 
in  §§300.621  and  300.370  to  meet  State 
priorities  based  on  input  from  LEAs; 
and 

(3)  The  peirentage  of  those  amounts, 
if  any.  that  will  be  diatribuledtn  USAs 
by  ftniBula. 

(b)  If  a  State's  plans  fat  uae  of  its 
funds  under  §§  300.370  and  300.620  for 

rtiwftirlhmiTingy— r  A*.iMia«rhang» 

from  the  prior  year,  the  Statv^may 
sulmit  a  letter  to  that  eCEact  to  meet  thn 
requirement  in  pwayaph  (a)  of  this 
section. 

(Authority:  20  U.S.C  l«lI(fNsn 
UAm 


§300.100    CendMondf^ 

An  LEA  (x-Stale  agency  is  eligible  for 
assistance  under  Part  B  of  the  Act  iat  a 
fiscal  yeer  if  die  agency  demonstrates  to 
the  satisfoction  ef  the  SEA  that  it  OMets 
the  conditions  in  $$300,220-300.250. 

(Aadiaritr.20  U.S.C  1413(an 

§300.101    rirs>«lwlerprterLEAer«l1a 


If  an  LEA  or  State  agency  described  in 
S  300.194  hM  on  file  with  the  SEA 
policiea  and  procedures  that 

tte  that  the  LEA  or  State 
'  meets  any  requirement  of 
S  300.180.  JiM^hMJing  any  policies  and 
procedures  filed  under  Part  B  of  the  Act 
as  in  efisct  before  )une  4, 1997.  the  SEA 
shall  consider  the  LEA  or  Stete  i 
to  have  met  the  requirement  for 
purpoaea  of  receiving  assistance  under 
PartBofdwAcL 

(Autfaoritr  20  U.SC  1413(bNl)) 
iteLEA 

(a)  Modification  made  by  an  lEA  at 
aSaale49enc7.(ll  Subject  to  pangraph 
(b)  of  this  secticm.  policiea  and 
praoadurae  stthnitted  by  an  LEA  era 


State  agency  in  accordance  with  this 
subpart  remain  in  effect  imtil  it  submits 
to  the  SEA  the  modifications  that  the 
LEA  or  State  agency  decides  are 
necessary. 

(2)  The  provisions  of  this  subpart 
apply  to  a  modification  to  an  LEA's  or 
State  agency's  policies  and  procedures 
in  the  same  manner  and  to  the  same 
extent  that  they  apply  to  the  LEA's  or 
State  agency's  original  policies  and 
procediues. 

(b)  Modifications  required  by  the  SEA. 
The  SEA  may  require  an  LEA  or  a  Stete 
agmcy  to  modify  its  policies-and 
procedurse,  but  only  to  the  extent 
necessary  to  ensure  the  LEA's  or  Stete 
agency's  compliance  with  this  part,  if — 

(1)  After  June  4,  1997.  the  provisions 
of  the  Act  or  the  regulations  in  this  part 
areamraded; 

(2)  There  is  a  new  interpretation  of 
the  Act  by  Federal  or  State  courts;  or 

(3)  Thoe  is  an  official  finrfing  of 
noncompliance  with  Federal  or  Stete 
law  or  regulatrons. 

(Autbocit^R  2aU.S.C.  I4130>)) 


§30aiO3 

§300L1W 

(a)  Gaterul.  Amounte  provided  to  an 
LEA  under  Part  B  of  the  Act  may  be 
used  only  to  pey  the  excess  costs  of 
providing  special  education  and  related 
aervices  to  children  writh  disebilities. 

(b)  Definition.  As  used  in  this  pert,  the 
term  excess  costs  means  those  costs  that 
are  in  excess  of  the  average  ■nnii«l  per- 
student  expenditure  in  an  LEA  during 
thv  preceding  school  jfearfoian 
elementary  or  secondary  school  student, 
as  may  be  ai^ropriate.  Excess  coats- 
must  be  computed  after  deducting — 

(1)  Amounts  received — 
(i)  Under  Part  B  of  die  Act; 

(il)  Under  Part  A  of  title  I  of  the 
Elementary  and  Secondary  Educaticm 
Act  of  1065;  or 

(iii)  Under  Part  A  of  title  Vn  of  that 
Act:  and 

(2)  Any  State  w  local  funds  expmded 
far  propams  that  would  qualify  for 
assistance  under  any  of  those  perts. 

(c)  Limitation  on  use  of  Part  B  funds. 
(1)  The  excess  cost  requirement 
prevents  an  LEA  from  using  funds 
provided  under  Part  B  of  the  Act  to  pey 
ftv  all  of  the  coats  directly  attribotdUe 
to  the  education  of  a  child  with  a 
disability.  sub)ect  to  pacagraph^tcXS^of 
thisaactian. 

(2)  The  excesa  cost  requirement  does, 
not  prevent  an  LEA  fronr  using  Part  B 
fonds  to  pay  lor  all  of  the  coats  diractfy 
attributable  to  the  education  oi  a  child 
with  a  disability  in  any  of  the  ages  3. 4. 
5. 18. 19.  20.  or  21.  if  no  local  or  State 
funds  are  available  far  "">"*'— *«>*^ 
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children  in  diat  age  range.  However.  Ute 
LEA  must  comply  with  the 
nonsupplanting  and  other  requirements 
of  this  part  in  providing  the  education 
and  services. 

(Authority:  20  U.S.Q  1401(7).  1413(aN2XA)) 
§300l10S 


(aHD  General.  An  LEA  meets  the 
excess  cost  requirement  if  it  has  spent 
at  least  a  minimum  average  amount  for 
the  education  of  its  children  with 
disabiUties  before  funds  under  Put  B  of 
the  Act  are  used. 

(2)  The  amount  deeoribed  in 
paragraph  (aXl)  of  this  section  is  , 
determined  using  the  formula  in 
S  300.184(b).  This  amount  may  not 
include  capital  ouday  or  debt  service. 

(b)  Joint  establishment  of  eligibiiity,  11 
two  or  more  LEAs  jointly  esteblish 
eligibilify  in  accordance  with  §  300.190. 
the  minimum  average  amount  is  the 
average  of  the  combined  mipimmn 
average  amounts  determined  under 
§  300.164  in  those  agencies  for 
el«nentary  or  secondary  school 
students,  as  the  case  may  be. 

(Authority:  20  UJS.C  14t3(a)(2XA)) 

Nate:  The  excan  cost  raquiramant  mmas 
that  the  LEA  must  spend  a  certain  minimiua 
■mount  Cor  the  education  of  its  children  with 
diMbtUtiw  before  Part  B  funds  are  used.  This 
ensures  that  children  served  with  Part  B 
funds  have  at  least  the  same  average  amount 
spent  on  them,  from  sources  other  than  Part 
B.  as  do  the  children  in  the  school  district 
in  eleflMiitary  or  secoadaiy  school  as  the  case 
maybe. 

Excess  costs  are  those  casts  ef  special 
education  and  related  services  that  exceed 
the  ■inimum  amount  Therefore,  if  an  LEA 
can  ahow  that  it  has  (on  the  average)  speat 
the  miniwnm  amount  for  the  education  of 
each  of  its  children  with  disabilities,  it  has 
met  the  excess  cost  requirement,  and  all 
additional  costs  are  excess  costs.  Part  B  funds 
can  then  he  used  to  pay  for  tlieae  additioBal 
costs.  -r  /? 

M  300.100-300.100    pteeervatq 

§  300.100   Joint  eelBbOehnient  ov  eOQibiNiy. 

(a)  General.  An  SEA  may  require  an 
LEA  to  esteblish  its  eligibility  jointly 
with  another  LEA  if  the  SEA  determines 
that  the  LEA  would  be  ineligible  under 
this  section  because  the  agency  would 
not  be  able  to  establish  and  maintiiin 
programs  of  sufficient  size  and  scope  to 
effectively  meet  the  needs  of  children 
writh  disabilities. 

(b)  Charter  school  exception.  An  SEA 
may  not  require  a  charter  school  that  is 
an  LEA  to  joinUy  establish  its  eligilnlity 
under  paragraph  (a)  of  this  section 
unless  it  is  explicidy  permitted  to  do  so 
under  the  State's  charter  school  statute. 

(c)  Amount  of  payments.  If  an  SEA 
requires  the  joint  establishment  of 


eligibilify  under  paragraph  (a)  of  this 
section,  the  total  amount  of  funds  made 
available  to  the  affiected  LEAs  must  be 
equal  to  the  stmi  of  the  payments  that 
each  LEA  would  have  received  imder 
$$  300.711-300.714  if  the  agencies  were 
eligible  for  these  payments. 

(AutfMrity:  20  U.&C  14iafe)  (1).  sad  (2)) 

§300Llt1 

$  300.10ft 


(a)  Jleguire»ents  for  LEAs  in  genial. 
LEAs  that  establish  joint  rii^hilify 
under  this  section  1 


(1)  Adopt  policies  and  procediu«s 
that  are  consistent  widi  the  State's 
policies  and  procedures  under 

$S  300.121-300.156;  and 

(2)  Be  jointly  raspcMuible  for 
implementing  programs  that  receive 
assistance  under  Part  B  of  the  Act. 

(b)  Jle^tiiretnents  for  educational 
service  agaides  in  general.  U  m 
educational  service  agency  is  required 
by  State  law  to  carry  out  programs 
under  Put  B  of  the  Act,  the  joint 
responsibilities  given  to  LEAs  under 
Part  B  of  the  Act— 

(1)  Do  not  apply  to  the  administration 
and  disbursement  of  any  paymente 
received  by  that  educational  service 
agency;  and 

(2)  Must  be  carried  out  only  by  tfiat 
educational  service  agency. 

(c)  Additional  requirem&it. 
Notwithstanding  any  otho*  provision  of 
$$  300.190-300.192,  an  educational 
service  agency  shall  provide  for  the 
education  of  children  with  disabilities 
in  the  leest  restrictive  environment,  as 
required  by  §  300.130. 

(Authority:  20  VS.C  \413M  [3),mi  WH 

§300l1«S 

§300.1M 

Any  State  agency  that  desires  to 
receive  a  sub^ant  for  any  fiscal  year 
under  §§  300.711-300.714  must 
demonstrate  to  the  satisfaction  of  the 
SEA  that— 

(a)  All  diildren  with  disabilities  who 
are  participating  in  programs  and 
profscte  fuinded  imdor  Part  B  of  the  Act 
receive  FAPE,  and  that  those  children 
and  their  parents  are  provided  all  the 
righta  and  procedural  safeguards 
described  in  this  part;  and 

(b)  The  agency  meets  the  other 
conditions  of  this  subpart  that  apply  to 
LEAs. 

(Airthority:  20  U.SX:  1413(i)) 


§300.106    (Raearved) 

§300.100    WoOWcaUwiefLEAofl 

Incaeaofl 


If  the  SEA  determines  that  an  LEA  or 
Stete  agency  is  not  eligible  undw  Part  B 
of  the  Act,  the  SEA  shall— 

(a)  Notify  the  LEA  or  State  i^ency  of 
that  determination;  and 

(b)  Provide  the  LEA«r  State  i 
with  reeaonaUe  notice  and  an 
cq>poitmify  far  a  heering. 

(Attlharfty:  20  U.S.C  1413((^ 
§300.107    LEAaniSHt 


(a)  General.  U  the  SEA.  after 
wiesonsblo  notice  and  an  opportunify 
far  a  hearing,  finds  diet  fn  LEA  or  State 
agency  Aet  has  been  deteonined  to  be 
eligiUe  under  this  section  is  feilii^te 
comply  with  any  requireaaant  daecfibtid 
in  $$  300.220-300.250.  the  SEA  shd 
reduce  or  may  not  provide  any  fiH^Hr 
paymente  to  the  LEA  or  Stete  agency 
until  dw  SEA  is  satisfied  that  dM  LEA 
or  State  agency  is  compfying  with  that 
requironenL 

(b)  Notice  requimmmt  Any  Slate 
agency  or  LEA  in  receipt  of  a  notice 
described  in  paragraph  (a)  of  thia 
section  shall,  by  means  of  public  i»ft4ice. 
take  the  raeesures  necessary  to  brin||  die 
pendency  of  an  action  pursuant  to  mis 
section  to  the  attontiea  of  the  public 
within  the  jurisdiction  of  the  agency. 

(c)  In  carrjring  out  its  functions  i 
this  section,  eadi  SEA  shall  r!n«»itinr 
any  decision  resulting  from  a  heering 
under  §§  300.507-300.528  that  is 
adverse  to  the  LEA  or  State  agency 
involved  in  the  decision. 

(Autikority:  20  U.S.C  1413(d)) 
LEA  Eligibilify 


§300.220    Cenetatency  wHN  I 

(a)  Genefn7.  The  LEA,  in  providing  for 
the  education  of  children  with 
disabilities  within  ita  jtirisdiction,  must 
have  in  effect  policies,  procedtuee.  and 
programs  that  are  consistent  with  the 
State  policies  and  procedures 
established  under  §§  30ai21-300.156. 

Cb)  Policies  an  file  with  SEA.  The  LEA 
must  have  on  file  with  the  SEA  the 
policies  and  procedures  described  in 
paragraph  (a)  of  this  section. 

(Authority:  20  U.S.C  1413(aXl)> 


§300.221    LEA  and! 
teiptamantelien  of  CSPO. 

The  LEA  must  have  on  file  with  the 
SEA  information  to  demonstrate  that — 

(a)  All  personnel  necessary  to  cany 
out  Part  B  of  the  Act  within  the 
jurisdiction  of  the  ageiuiry  are 
appropriately  and  adequately  {»epared. 
consistoit  with  the  requirementa  of 
SS  300.380-300.382;  and 
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(b)  To  the  extent  the  LEA  determines 
appropriate,  it  shall  contribute  to  and 
use  the  comprehensive  system  of 
personnel  development  of  the  Stats 
established  under  $  300.135. 

(Authority:  20  U.&Q  1413(aK3)) 


isoaiao  UM014 

The  LEA  must  have  on  file  with  the 
SEA  infcumation  to  demonstrate  that 
amounts  provided  to  the  LEA  under  Part 
B  of  the  Act— 

(a)  Will  be  expended  in  accordance 
with  the  q>plicable  provisions  of  this 
put: 

(b)  Will  be  used  only  to  pay  the  excess 
costs  of  providing  special  education  and 
related  services  to  children  with 
disabilities,  consistent  with  S§  300.184- 
300.185;  and 

(c)  Will  be  used  to  supplement  State, 
local,  and  other  Federal  funds  and  not 
to  supplant  those  funds. 

(Aidhartty:  20  U.&C  1413(aN2KA)) 


(a)  Geneml.  Except  as  provided  in 
S300.232  and  §30a233.  funds  {Hovided 
to  the  LEA  under  Part  B  of  the  Act  may 
not  be  used  to  reduce  the  level  of 
•oqienditares  for  the  ediication  of 
children  with  disabilities  made  by  the 
LEA  from  local  funds  below  the  level  of 
those  expenditures  for  dw  preceding 
fiscal  year. 

(b)  btformatioa.  The  LEA  must  have 
on  file  Kvith  the  SKA  inionnatian  to 
demonstrate  that  the  requirements  of 
paragraph  (a)  of  this  sectian  are  mat 

(AuUtonty:  20U.&C  1413(aX2KA)) 


An  LEA  may  raduoe  the  IsvaLaf 
stxpendituras  by  the  LEA  underTart  B 
of  the  Act  below  the  level  of  those 
expenditures  for  the  preceding  fiscal 
year  if  the  reduction  is  attributable  to— 

(a)  The  voluntary  departure,  by 
tatkaoHnt  or  otherwise,  or  departure  for 
^ist  caese.  of  special  education  or 
related  servi. js  personnel,  who  are 
replaced  by  quaUfied.  lower-salaried 
staf^ 

(b)  A  iletiease  in  the  enrollment  of 
children  with  disabilities; 

(c)  The  termination  of  the  obligBtioQ 
of  the  agency,  omsistent  with  this  part, 
to  provide  a  program  of  special 
education  to  a  partioilar  child  with  a 
disability  that  is  an  exceptionally  costly 
program,  as  determined  by  the  SEA. 
because  the  child — 

(1)  Has  1^  the  jurisdiction  of  the 
agency: 


(2)  Has  reached  the  age  at  whi^.i  the 
obligation  of  the  agency  to  provide 
FAPE  to  the  child  has  tnminated;  or 

(3)  No  longer  needs  the  program  of 
qiecial  education:  or 

(d)  The  termination  of  costly 
expenditures  for  long-term  purchases, 
such  as  the  acquisition  of  equipment  or 
the  construction  of  school  facilities. 

(Autfaocity:  20  U.S.C  1413(aX2NB)) 

Nola:  With  raspect  to  the  vohuitary 
depaiturs  of  special  education  peraoaael 
dwcribad  in  penpaph  (a)  of  this  Mctioii,  th« 
House  r^mt^wnittmm  Rapoct  on  Pub.  L  105-17 
(1)  darifiei  that  the  intanded  focus  of  this 
exception  is  on  special  education  personnel 
who  era  paid  at  or  near  the  top  of  the  salaiy 
srhadala.  and  (2)  sets  out  guidelines  ondar 
which  this  cxoeption  may  be  invoked  by  an 
LEA: 

lliis  excaptton  is  hichided  in  remgnitinn 
that,  in  some  situations,  wfaeo  higher<alaried 
personnel  depart  hoBB  Aasr  positions  in 
q>ecial  education,  they  are  laplared  by 
qualified,  low  laiif  ied  staff,  b  such 
situatiaQS.  as  loag  as  certain  safsgnards  are 
in  eSKt.  dw  LKA  ahouM  not  be  required  lo 
WMJalain  the  level  of  the  highar-ealaried 
panonnaL  In  ocdsr  iat  the  LEA  to  invoke  this 
eaceptiun.  the  agwMyuet  ensuie  that  such 
voluntary  lethanHnt  or  ras^piation  and 
replatemem  are  ia  fiill  conforauty  with 
existing  school  boatd  policiei  in  the  agaacy. 
with  the  applicable  collective  baiyriniag 
sgraaiMntindhctatthattiwa.aadwitfa 
applicable  Stale  HHIsi  CH-  KapL  ia6-«6,  p. 
96  (IMT)) 


(•XD  Subiect  10  paragrapha  (aX2)  and 
(b)  of  this  section,  for  any  fiscal  year  for 
which  amounts  appropriatad  to  carry 
out  section  611  (rf  the  Act  exceeds 
$4,100,000,000.  an  LEA  may  treat  as 
local  funds  up  to  20  percent  of  the 
amount  of  funds  it  receives  under  Part 
B  of  the  Act  that  exceeds  the  amount  it 
received  under  Part  B  of  the  Act  for  the 
previous  fiscal  year. 

(2)  The  requirements  of  §$  300.230(c) 
and  300.231  do  not  apph  with  respect 
to  the  amount  that  may  be  tnated  aa 
local  funds  under  pangraph  (aXl)  of 
this  section. 

(b)  If  an  SEA  determines  that  an  LEA 
is  not  meeting  the  requirements  of  this 
part,  the  SEA  may  prohibit  the  LEA 
from  treating  funds  received  nn^er  Part 
B  of  the  Act  as  local  fimds  under 
paragraph  (aMl )  of  this  section  for  any 
fiscal  3pear.  but  only  if  it  is  authorized 
to  do  ao  by  the  State  constitution  or  a 
State  statute. 

(Authoritr-  20  UJ&.C  1413(aX2NC)) 


f300L234 
Id* 


under  section  1114  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
except  that  the  amount  used  in  any 
program  may  not  exceed — 

(iHi)  The  amount  received  by  the  LEA 
under  Part  B  for  that  fiscal  year;  divided 

by 

(ii)  The  nusabo'  of  childroi  with 
dia^ilities  in  the  jurisdiction  of  the 
LEA;  multiplied  l^ 

(2)  The  number  of  children  «rith 
disabilities  participating  in  the 
schoolvride  program. 

(b)  The  funds  described  in  paragraph 
(a)  of  this  section  may  be  uaed  without 
regard  to  the  requirements  of 

S  300.230(a). 

(c)  The  funds  described  in  paragraph 

(a)  of  this  section  must  be  considoed  as 
Fedoal  Part  B  funds  for  purposes  of  the 
calculations  required  by  §§  300.230  (b) 
and  (c). 

(d)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  all  other 
requirements  of  Part  B  must  be  met  by 
■n  LEA  using  Part  B  foods  in 
arrordanne  widi  pangraph  (a)  of  this 
sectitML 

Nate:  AMkmi^  IDBA  fimde  may  be 
rianhJiieH  in  a  achoolwide  project,  and  thus 
used  far  serrices  that  ara  not  special 

lialwi  services.  aUotfaar 
I  of  the  BKA  must  still  be  BM« 
for  chiUbao  with  disabilities  in  schooKrids 
pmiect  schools  that  coaabiiM  IDEA  fiinds  in 
a  achoolwide  profect  Thus,  ddkfaen  vrith 
rtiiahilities  m  achoolwide  projeH  schools 
most  still  receive  saniLei  in  eccordaaoe  with 
a  ptupeily  de»elo|ied  IBP  and  naat  still  be 
afforded  all  of  the  rights  and  aervicaa 
guaianteedte  children  with  dkahilitiaa 
under  the  IDEA. 
(Authority:  20  XJSJC,  1413(aX2)(Dl) 


(a)  An  LEA  may  use  funds  received 
undor  Part  B  of  the  Act  for  any  fiscal 
year  to  cany  out  a  achoohvida  prognm 


(a)  Genera/.  Sobject  to  paragraph  (b) 
of  this  section,  funds  provided  to  an 
L£A  uixiar  Part  B  of  the  Act  may  be 
used  for  the  foUovring  activitias: 

(1)  Services  and  aids  that  also  benefit 
nondisabled  children.  For  the  costs  of 
special  education  and  related  services 
and  supplementary  aids  and  so-vicas 
provided  in  a  regular  class  or  other 
education-related  setting  to  a  child  with 
a  disability  in  accordance  with  the  lEP 
of  the  child,  even  if  one  or  more 
nondisabled  childrui  betwfit  from  diese 
services. 

(2)  Integrated  and  coordinated 
services  system.  To  develop  and 
implement  a  fiilly  integrated  and 
coordinated  services  system  in 
accordance  with  $  300.244. 

(b)  Application  for  certain  use  of 
funds.  An  LEA  does  not  violate 
§§300.152.  300.230,  and  300.231  based 
on  its  use  of  funds  provided  under  Part 
B  of  the  Aet  in  aooordanca  with 
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pongtaphs  (aXD  and  (aM2)  of  this 
section. 

(Aodiotity:  20  U.S.C  1413(aX4)) 


1300.240    InfonnalionferSEA. 

(a)  The  LEA  shall  provide  the  SEA 
with  information  necessary  to  enable 
the  SEA  to  carry  out  its  duties  under 
Part  B  of  the  Act.  including,  with 
respect  to  §§  300.137  and  300.138, 
infrarmation  relying  to  the  pmfouuanoe 
of  children  witti  dinbilities 
participating  in  programs  canied  out 
under  Part  B  of  the  Act 

(b)  The  LEA  must  have  on  file  with 
the  SEA  an  assurance  satisfiactory  to  the 
^A  that  the  LEA  will  comply  with  the 
requirements  of  paragraph  (a)  of  this 
section. 

(Anthoaity:  20  U.&C  1413(aX«)) 


The  LEA  must  have  on  file  widi  the 
SEA  information  to  demonstrate  that  in 
canyiag  out  this  part  with  respect  to 
diartar  schools  that  are  public  schoob 
of  the  LEA.  tilw  LEA  will— 

(a)  Serve  chikben  widi  disabilitias 
attonding  those  schools  in  the  same 
manmr  as  it  serves  childran  with 
disabilities  in  iU  odier  schools;  aiul 

Q>)  ftoTide  ftinds  under  Part  B  of  dw 
Act  to  those  achools  in  the  aam 
as  it  provides  those  fimds  to  its  oIlHr 


(^tfhori^  a  U.S.C  1413(a)(S» 

:  The  provistoos  of  this  pert  that  apply 
r  public  schools  also  ^ply  to  pnbBc 
TharafHe,  dyhhaa  with 
iltaad  p«d>licchHtar  achools 
i  rslain  dl  ri^ts  ondsr  this 
part  Widi  lespect  to  this  provision,  the 

I  Report  on  Pah.  L.  ia»-17 


I  expects  IfaM  cfaartar 
I  will  be  in  full  coaipUance  with  Part 
B."  ^  Kep.  lOS-eS.  p.  97  (1997)) 


The  LEA  must  have  on  file  with  the 
SEA  infasmatioa  to  demonstrate  to  the 
satisfoctitm  of  the  ^A  thirt  it  will  make 
available  to  parents  of  children  widi 
disabilities  and  to  the  general  puUic  all 
documents  relating  to  the  eligUrility  of 
die  agency  under  Fart  B  of  the  Act 

(Authority:  20  \iS.C  1413(aX7)) 


(a)  General.  An  LEA  may  not  use  more 
than  5  pericent  of  the  amount  the  agmcy 
receives  under  Part  B  of  the  Act  for  any 
fiscal  year,  in  combination  with  other 
amounts  (which  must  include  amounts 
other  than  education  fimds),  to  develop 


and  implemmt  a  coordinated  services 
system  designed  to  improve  results  for 
children  and  families,  including 
children  with  disabilities  and  their 

familiaa 

(b)  Activities.  In  implementing  a 
coordinated  services  system  under  this 
section,  an  LEA  may  cany  out  activities 
that  include— 

(1)  Improving  the  effactiveness  and 
efficiency  of  service  delivery,  including 
developing  strategies  that  promote 
accountability  for  results; 

(2)  Service  coordination  and  case 
management  that  focilitate  the  linlcage  of 
lEPs  under  Part  B  of  the  Act  and  IFSPs 
under  Part  C  of  the  Act  with 
individualised  service  plans  under 
multiple  Federal  and  Stete  pragraDW, 
sudi  as  title  I  of  the  Rehabilitati<m  Act 
of  1973  (vocatiooal  rahabilitatitm).  title 
XIX  of  the  Social  Security  Act 
(Medicaid),  and  title  XVI  of  dM  Social 
Security  Act  (s«q>plem8ntal  security 
income); 

(3)  Developing  uid  implementing 
intsragsBcy  fi«*«»w-ii^g  strategies  for  the 
provisioti  of  education,  haalth.  mental 
iiealdi.  and  social  services,  indudiag 
transition  ssrvkes  and  related  sacvioes 
under  the  Act;  and 

(4)  IntBragaiicy  personnel 
derdopmeot  far  individuals  woridng  on 
coordinated  ssrvioss. 

(c)  Coondinatma  with  certain  /Moyects 
tuMier  Ssoisnlaiy  omf  Sacondorj 
AhKation  Act  of  1965.  ffan  LEA  is 
canying  out  a  coordinated 
pnjiect  uader  titfo  XI  of  dw 
and  Secoodaiy  Edncatian  Act  of  loss 
and  a  ooordinalsd  services  project  tuukr 
Part  B  of  the  Act  in  the  same  sdwob. 
the  agancy  shall  use  the  amoants  under 
SS  30a-244  in  acoordmEe  w^  die 
reqairenMnts  of  diat  tide. 

(Audiority:  30  U.SXI  1413(01 


(a)  Genera/.  Each  LEA  may.  in 
accordance  with  perapaph  (b)  of  this 
section,  use  funds  made  avdlaUe  under 
PSrt  B  of  the  Act  to  permit  a  public 
school  within  die  jurisdiction  of  die 
LEA  to  design,  implement,  and  evaluate 
a  achool-baaed  improvement  plan  that  is 
consistent  with  tlM  purposes  described 
in  section  651(b)  of  the  Act  and  that  is 
designed  to  improve  edocational  and 
transitional  results  for  all  dhildren  with 
disabilities  and.  as  spi»opriate,  for  other 
diildrBn  consistent  with  §  300.235  (a) 
and  (b)  in  that  public  achooL 

(b)  Authority. 

(1)  Genertil.  A  SEA  may  grant 
authority  to  an  LEA  to  permit  a  public 
school  described  In  §  300.245  (duough  a 
school-based  standing  pand  established 
under  §  300.247(b))  to  design. 


implemmt.  and  evaluate  a  schocd-j 
improvement  plan  described  in 
§  300.245  for  a  poind  not  to  exceed  3 
years. 

(2)  Tlesponsibility  of  LEA.  If  a  SEA 
grants  the  authority  described  in 
paragraph  (bHl)  of  this  section,  an  LEA 
that  is  granted  this  authcmty  must  have 
the  sole  responsibility  of  ovwnright  of  all 
activities  relating  to  the  design, 
implementation,  and  evaluation  of  any 
school-based  improvement  plan  that  a 
public  school  is  permitted  to  design 
tmder  this  section. 

(Audmritr  >0  U.&C  1413  (gXD  and  ^2)). 


1300.240 

A  school-based  improvement  plan 
deacribod  ia  §300.245  must— 

(a)  Be  designsd  to  be  onnsisteat  with 
die  purposes  described  in  section  651(b) 
of  the  Act  and  to  improve  edocational 
and  transitional  results  for  all  i  liHiiiau 
widi  disabilities  and.  as  apprapiialB.  far 
odisr  diihben  consistent  widi  S  300.235 
(a)  and  (b).  who  tftsnd  ths  schocrf  far 
adiit^  ^  plan  is  dnsifnnri  and 


(b)  Be  designed,  evafaiatad.  and.  M 
appropriate,  implemsntad  by  a  scknal- 
based  standing  panel  estriiliahed  in 
enoordanne  widi  §  300.247(b): 

(c)  Include  goals  and  measurable 
hMlicators  to  assess  the  process  of  dw 
public  sdiool  in  aaseting  these  goals; 
and 

(d)  Ensure  dwt  all  cUUnn  with- 


described  in  thair  BPk 
(Authority:  20  \}SXL  1413^3D 


An  LEA  that  is  granted  authority 
under  §  300.245(b)  to  pamdt  a  pdbUc 
school  to  design,  laiplssasiil.  and 
evalu^e  a  achocd-based  improvement 
plan  shall — 

(a)  Select  each  school  undor  the 
jurisdiction  of  die  ^oncy  dntt  is  eliglhle 
to  design,  imphmwit.  and  erahiste  the 
plan: 

(b)  Require  eedi  sdiotrf  sdected 
under  ^ma^ufh.  (a)  of  dds  sectkm.  in 
anoordanre  with  criteria  establiahad  by 
the  LEA  under  parapiq>h  (c)  of  this 
section,  to  establish  a  school-based 
standing  panel  to  cany  out  the  duties 
described  in  §  300.240R>): 

(c)  Esteblislt— 

(1)  Criteria  that  must  be  used  by  the 
LEA  in  the  selection  of  an  eligible 
school  under  paragraph  (a)  of  this 
section; 

(2)  Criteria  diat  must  be  used  by  a 
public  sdlool  selected  under  paragraph 
(a)  of  this  section  in  the  establishment 
of  a  school-based  standing  pand  to 
carry  out  the  duties  describisd  in 
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§  300.246(b)  and  that  ensure  that  the 
membenhip  of  the  panel  reflects  the 
diversity  of  the  community  in  which  the 
public  school  is  located  and  inchides,  at 

■  minimum — 

(1)  Parents  of  children  with 
disabilities  who  attend  a  public  school, 
including  parents  of  children  with 
disabilities  from  unserved  and 
underserved  populations,  as 
appropriate; 

lii)  Special  education  and  general 
education  teachers  of  public  schools: 

(iii)  Special  education  and  general 
education  administrators,  or  the 
designee  of  those  administrators,  of 
those  public  schools;  and 

(iv)  Related  services  providers  who 
are  responsible  for  providing  services  to 
the  children  with  disabilities  who 
attend  those  public  schools;  and 

(3)  Criteria  that  must  be  used  by  the 
LEA  with  respect  to  the  distribution  of 
funds  under  Part  B  of  the  Act  to  carry 
out  this  section; 

(d)  Disseminate  the  criteria 
established  under  paragraph  (c)  of  this 
section  to  local  school  district  personnel 
and  local  parent  organizations  within 
the  jurisdiction  of  the  LEA; 

(e)  Require  a  public  school  that 
desires  to  design,  implement,  and 
evaluate  a  school-based  improvement 
plan  to  submit  an  application  at  the 
time,  in  the  manner  and  accompanied 
by  the  information,  that  the  LEA  shall 
reasonably  require;  and 

(f)  Establish  procedures  for  approval 
by  the  L£A  of  a  school-baaed 
improvement  plan  designed  under  Part 
B  of  the  Act 

(Authority.  20  U.S.C  1413(gK4)) 


1300.248 

A  school- based  improvement  pl^a 
described  in  §  300.24$(a)  may  be 
submitted  to  an  LEA  for  approval  only 
if  a  consensus  with  respect  to  any 
matter  relating  to  the  design, 
implementation,  or  evaluation  of  the 
goals  of  the  plan  is  reached  by  the 
school-based  standing  panel  that 
designed  the  plan. 

(Authority:  20  U.S.C  1413(gX5)) 

1300.240    AddWonal  requkemenla. 

(a)  Parental  involvement.  In  carrying 
out  the  requirements  of  §§  300.245- 
300.250,  an  LEA  shall  ensure  that  the 
parents  of  children  with  disabilities  are 
involved  in  the  design,  evaluation,  and, 
if  appropriate,  implementation  of 
school-based  improvement  plans  in 
accordance  with  this  section. 

(b)  Pkm  approval.  An  LEA  may 
approve  a  school-based  improvement 
plan  of  a  public  school  within  the 
jurisdiction  of  the  agency  for  a  period  of 
3  years,  if— 


(1)  The  approval  is  consistent  with 
the  policies,  procedures,  and  practices 
established  by  the  LEA  and  in 
accordance  with  §§  300.245-300.250; 
and 

(2)  A  majority  of  parents  of  children 
who  are  members  of  the  school-based 
standing  panel,  and  a  majority  of  other 
members  of  the  school-based  standing 
panel  that  designed  the  plan,  agree  in 
writing  to  the  plan. 

(Authority:  20  U.S.C  1413(gK8)) 


|a00.2SO    ExiHWionofi 

If  a  public  school  within  the 
jurisdiction  of  an  LEA  meets  the 
applicable  requirements  and  criteria 
described  in  §§  300.246  and  300.247  at 
the  expiration  of  the  3-year  approval 
period  described  §  300.249(b),  the 
agency  may  approve  a  school-based 
improvement  plan  of  the  school  for  an 
additional  3-year  period. 

(Authority:  20  U.S.C  1413(gX7)) 
SecraUry  oftlM  intnioi^  Eligibility 

1300.280    SubwiaBlon  of  Informetton. 

The  Secretary  may  provide  the 
Secretary  of  the  Interior  amounts  under 
§  300.715  for  a  Gscal  year  only  if  the 
Secretary  of  the  Interior  submits  to  the 
Secretary  information  that — 

(a)  Meets  the  requirements  of  section 
6t2(aKl),  (3M9).  (10)  (B),  (C),  (llHl2), 
(14H17),  (20),  (21)  and  (22)  of  the  Act 
(including  monitoring  and  evaltiation 
activities); 

(b)  Meets  the  requirements  of  section 
612(b)  and  (e)  of  the  Act: 

(c)  Meets  the  requirements  of  section 
613(a)  (1).  (2XAXi).  (6)  and  (7)  of  the 
Act; 

(d)  Meets  the  reqtiirements  of  this  part 
that  implement  the  sections  of  the  Act 
listed  in  paragraphs  (a)-(c)  of  this 
section; 

(e)  Includes  a  description  of  how  the 
Secretary  of  the  Interior  will  coordinate 
the  provision  of  services  under  Part  B  of 
the  Act  with  LEAs,  tribes  and  tribal 
organizations,  and  other  private  and 
Federal  service  providers; 

(f)  Includes  an  assurance  that  there 
are  public  hearings,  adequate  notice  of 
the  hearings,  and  an  opportunity  for 
comment  afibrded  to  members  of  tribes, 
tribal  governing  bodies,  and  afiected 
local  school  boards  before  the  adoption 
of  the  policies,  programs,  and 
procedures  described  in  paragraph  (a)  of 
this  section: 

(g)  Includes  an  assurance  that  the 
Secretary  of  the  Interior  will  provide  the 
information  that  the  Secretary  may 
require  to  comply  with  section  618  of 
the  Act,  includii^  data  on  the  number 
of  children  and  youth  with  disabilities 


served  and  the  types  ^nd  amounts  of 
services  provided  and  needed; 

(h)  Includes  an  assurance  that  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Health  and  Human  Services 
have  entered  into  a  memorandum  of 
agreement,  to  be  provided  to  the 
Secretary,  for  the  coordination  of 
services,  resources,  and  personnel 
between  their  respective  Federal,  State, 
and  local  ofBces  and  with  State  and     - 
LEAs  and  other  entities  to  facilitate  the 
provision  of  services  to  Indian  children 
with  disabilities  residing  on  or  near 
reservations  (the  agreement  must 
provide  for  the  apportionment  of 
responsibilities  and  costs  including,  but 
not  limited  to,  child  find,  evaluation, 
diagnosis,  remediation  or  therapeutic 
measures,  and  (if  appropriate) 
equipment  and  medical  or  personal 
supplies  as  needed  for  a  child  to  remain 
in  school  or  a  program). 

(i)  Includes  an  assurance  that  the 
Department  of  the  Intcior  will 
cooperate  with  the  Department  in  its 
exercise  of  monitoring  and  oversight  of 
this  application,  and  any  agreements 
entered  into  between  the  Secretary  of 
the  Interior  and  other  entities  under  Part 
B  of  the  Act.  and  will  fulfill  its  duties 
under  Pari  B  of  the  Act.  Section  616(a> 
of  the  Act  applies  to  the  infoimation 
described  in  this  section. 

(Authority:  20  U.S.C  1411(iK2)) 

1300261    Public  perMrlpiMon. 

In  fulfilling  the  requirements  of 
§  300.260  the  Secretary  of  the  Interior 
shall  provide  for  public  participation 
consistent  with  §§  300.280-300.284. 

(Authority:  20  U.S.C.  1411(i)) 

f)0a282    Uee  of  Pari  B  funds. 

(a)  The  Department  of  the  Interior 
may  use  five  percent  of  its  payment 
under  §  300.715  in  any  fiscal  year,  or 
$500,000,  whichever  is  greater,  for 
administrative  coats  in  carrying  out  the 
provisions  of  this  part. 

(b)  Payments  to  the  Secretary  of  the 
Interior  under  §  300.716  must  be  used  in 
accordance  with  that  section. 

(Authority:  20  U.&C  1411(i)) 

S  300.263    Plan  for  ooordinaUon  of 


(a)  The  Secretary  of  the  Interior  shall 
develop  and  implement  a  plan  for  the 
coordination  of  services  for  all  Indian 
children  with  disabilities  residing  on 
reservations  covered  under  Part  B  of  the 
Act 

(b)  The  plan  must  provide  for  the 
coordination  of  services  benefiting  these 
children  from  whatever  source, 
including  tribes,  the  Indian  Health 
Service,  other  BIA  divisions,  and  other 
Federal  agencies. 
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(c)  In  developing  the  plan,  the 
Secretary  of  the  Interior  shall  consult 
with  all  interested  and  involved  parties. 

(d)  The  plan  must  be  based  on  the 
needs  of  the  children  and  the  system 
best  suited  for  meeting  those  needs,  and 
may  involve  the  establishment  of 
cooperative  agreements  between  the 
BIA,  other  Federal  agencies,  and  other 
entities. 

(e)  The  plan  also  must  be  distributed 
upon  request  to  States,  State  and  LEA*, 
and  other  agencies  providing  services  to 
infants,  toddlers,  and  children  with 
disabilities,  to  tribes,  and  to  other 
interested  parties. 

(Authority:  20  U.S.C.  1411(1X4)) 


1300264 

(a)  Indian.  As  used  in  this  part,  the 
term  Indian  means  an  individual  who  is 
a  member  of  an  Indian  tribe. 

(b)  Indian  tribe.  As  used  in  this  part, 
the  term  Indian  tribe  means  any  Federal 
or  State  Indian  tribe,  band,  rancheria, 
pueblo,  colony,  or  community, 
including  any  Alaska  Native  village  or 
regional  village  corporation  (as  defined 
in  at  established  under  the  Alaska 
Native  Claims  Settlement  Act). 

(Authority:  20  U.S.C  1401(9)  and  (10)) 


(a)  To  meet  the  requirements  of 
section  612(aX21)  of  the  Act.  the 
Secretary  of  the  Interior  shall  establish, 
not  later  than  December  4, 1997  imder 
the  BIA.  an  advisory  board  compooed  of 
individuals  involved  in  or  concerned 
with  the  education  and  provision  of 
services  to  Indian  infants,  toddlers, 
children,  and  youth  wi(E  disabilities, 
including  Indians  with  disabiUties, 
Indian  parents  or  guardians  of  the 
duldren,  teachers,  swvice  providers. 
State  and  local  educational  officials, 
representatives  of  tribes  or  tribal 
organizations,  representatives  from  State 
Interagency  Coordinating  Cotmcils 
under  section  641  of  the  Act  in  States 
having  reservations,  and  other  memben 
representing  the  various  divisions  and 
entities  of  the  BIA.  The  chairperson 
must  be  selected  by  the  Secretary  of  the 
Interior. 

(b)  The  advisory  board  shall — 

(1)  Assist  in  the  coordination  of 
services  within  the  BIA  and  with  other 
local.  State,  and  Federal  agencies  in  the 
provision  of  education  for  infimts, 
toddlers,  and  children  with  disabilities: 

(2)  Advise  and  assist  the  Secretary  of 
the  Interior  in  the  performance  of  the 
Secretary's  responsibilities  described  in 
section  611(i)  of  the  Act; 

(3)  Develop  and  recommend  policies 
concerning  effective  inter-  and  intra- 
agency  collaboration,  including 


modifications  to  regulations,  and  the 
elimination  of  barriers  to  inter-  and 
intra-agency  programs  and  activities; 

(4)  Proviae  assistance  and 
disseminate  information  on  best 
practices,  effective  program 
coordination  strat^es,  and 
recommendations  for  unproved 
educational  programming  for  Indian 
infants,  toddlen.  and  childroi  with 
disabilities:  and 

(5)  Provide  assistance  in  the 
preparation  of  information  required 
under  §  300.260(g). 

(Authority:  20  U.S.C  141iaX5)) 

1300266   Annual  raports. 

The  advisory  board  established  under 
§  300.265  shall  prepare  and  submit  to 
the  Secretary  of  the  Interior  and  to  the 
Congress  an  annual  report  containing  a 
description  of  the  activities  of  the 
advisory  board  for  the  preceding  year. 

(Authority:  20  U.S.Q.  1411(iKeXA)) 


1300.267 

The  Secretary  of  the  Interior  shall 
comply  with  the  requirements  of 
§§  300.301-300.303.  300.305-300.309. 
300.340-300.348,  300.351,  300.360- 
300.382.  300.400-300.402.  300.500- 
300.586, 300.600-300.621,  and  300.660- 
300.662. 

(Authority:  20  U.S.C  1411(iX2XA)) 
Public  Participation 

I30O2M 


Prior  to  its  adoption  of  State  policies 
and  procedures  related  to  this  part,  the 
SEA  shall— 

(a)  Make  the  policies  and  procedures 
available  to  the  general  pubUc; 

(b)  Hold  pubhc  hearings:  and 

(c)  Proviae  an  opportunity  fbl 
comment  by  the  general  public  on  the 
policies  and  prorodures. 

(Authority:  20  U.S.C  1412(aX20)) 


(a)  The  SEA  shall  provide  notice  to 
the  genoal  public  of  the  public 
hearings. 

(b)  Tne  notice  must  be  in  stifficioat 
detail  to  inform  the  general  public 
about— 

(1)  The  purpose  and  scope  of  the  State 
policies  and  procedures  and  their 
relation  to  Part  B  of  the  Act; 

(2)  The  availability  of  the  State 
policies  and  procedures; 

(3)  The  date,  time,  and  location  of 
each  public  hearing; 

(4)  The  procediues  for  submitting 
written  comments  about  the  policies 
aud  pnxndures;  and 

(5)  The  timetable  for  submitting  the 
policies  and  procedures  to  the  Secretary 
for  approval. 


(c)  The  notiCB  must  be  published  or 
announced— 

(1)  In  newspapers  or  other  media,  or 
both,  with  circulation  adequate  to  notify 
the  general  public  about  the  hearings; 
and 

.  (2)  Enough  in  advance  of  the  date  of 
the  hearings  to  afibrd  interested  parties 
throughout  the  State  a  reasonable 
opportunity  to  participate. 

(Authority:  20  U.S.C  14U(aX20)) 


(a)  The  SEA  shall  conduct  the  public 
hearings  at  times  and  places  that  afibrd 
interested  parties  throughout  the  State  a 
reasonable  opportunity  to  participate. 

(b)  The  policies  and  procedures  must 
be  available  for  comment  for  a  period  of 
at  least  30  days  following  the  date  of  the 
notice  under  §  300.281. 

(Authority:  20  U.S.C  1412(aXM)) 


'OfpuMIC( 
I  poHoiaa  end  I 

Before  adopting  the  policies  and 
procedures,  the  SEA  shall — 

(a)  Review  and  consider  all  pobUc 
comments;  and 

(b)  Make  any  necessary  modifications 
in  those  policies  and  procedures. 

(Authority:  20  U.S.C  1412(aX20)) 


After  the  Secretary  approves  a  State's 
policies  and  procedures,  the  SEA  shall 
give  notice  in  newspapers  or  other 
media,  or  bodi.  that  the  policies  and 
procedures  are  approved.  The  notice 
must  name  places  throu^out  the  State 
where  the  policies  and  procedures  are 
available  for  access  by  any  intnested 
person. 

(Authority:  20  U.S.C.  1412(aX20)) 

Subpart  C— Services 

Free  ApprofHiate  Public  Education. 

§360300    Prowfelon  of  FAPE. 

(a)  General.  Sulqect  to  paragraphs  (b) 
ami  (c)  of  this  section  and  §300.311. 
each  State  receiving  assistance  under 
this  part  shall  ensure  Uiat  FAPE  is 
available  to  all  children  with 
dinbilities.  aged  3  through  21,  residing 
in  the  State,  deluding  children  with 
disabilities  who  have  been  suspended  or 

Tilled  from  school. 
)  Exception  for  age  ranges  3-5  and 
18-21.  (1)  This  paragraph  provides  the 
rules  for  applying  the  reqiiirements  in 
paragraph  (a)  of  this  section  to  children 
with  disabilities  aged  3. 4, 5. 18. 19.  20 
and  21  within  the  State: 

(2)  If  State  law  or  a  coiut  order 
requires  the  State  to  provide  education 
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for  children  with  disabilities  in  any 
disability  category  in  any  of  these  age 
groups,  the  State  must  make  FAPE 
available  to  all  children  with  disabilities 
of  the  same  age  who  have  that  disability. 

(3)  If  a  public  agency  provides 
education  to  nondisabled  children  in 
any  of  these  age  groups,  it  must  make 
FAPE  available  to  at  least  a 
proportionate  number  of  children  with 
disabilities  of  the  same  age. 

(4)  If  a  public  agency  provides 
education  to  50  percent  or  more  of  its 
children  with  disabilities  in  any 
disability  category  in  any  of  these  age 
groups,  it  must  miake  FAPE  available  to 
all  its  children  with  disabilities  of  the 
same  age  who  have  that  disability.  This 
provision  does  not  apply  to  children 
aged  3  through  5  for  any  fiscal  year  for 
which  the  State  receives  a  grant  imder 
section  619(a)(1)  of  the  Act 

(5)  If  a  public  agency  provides 
education  to  a  child  with  a  disability  in 
any  of  these  age  groups,  it  must  make 
FAPE  available  to  that  child  and 
provide  that  child  and  his  or  her  parents 
all  of  the  rights  under  Part  B  of  the  Act 
and  this  part 

(6)  A  State  is  not  required  to  make 
FAPE  available  to  a  child  with  a 
disability  in  one  of  these  age  groups 
if— 

(i)  State  law  expressly  prohibits,  or 
does  not  authorize,  the  expenditure  of 
public  funds  to  provide  education  to 
nondisabled  children  in  that  age  group; 
or 

(ii)  The  requimnent  is  inconsistent 
with  a  court  order  that  governs  the 
provision  of  free  public  education  to 
children  with  disabilities  in  that  State. 

(c)  C3iildren  aged  3  through  21  on 
Indian  reservatioris.  With  the  exception 
of  children  identified  in  §  300.715(b) 
and  (c),  the  SEA  shall  ensure  that  all  of 
the  requirements  of  Part  B  are 
implemented  for  all  children  aged  3 
through  21  on  reservations. 
(Authority:  20  U.S.C  1412(aNl). 
14n(iXlMC).  S.  Sep.  No.  94-168.  p.  19 
(1975)) 

NalB  1:  The  requirement  to  make  FAPE 
available  applies  to  all  children  with 
disabilities  within  the  State  who  are  in  the 
age  range*  required  under  §  300.300  and  who 
need  special  education  and  related  services. 
This  includes  children  with  disabilities 
already  in  school  and  children  with  less 
severe  disabilities. 

Note  2:  In  order  to  be  in  compliaocs  with 
S  30a300.  each  Sute  must  ensure  tliat  the 
requirement  to  identify,  locate,  and  evaluate 
ail  children  with  disabilities  is  fully 
implemented  by  public  agencies  throughout 
the  State.  "; 

Note  3:  Under  die  Act,  the  age  range  for  the 
child  find  requirement  (birth  through  21)  is 
greater  than  the  mandated  age  range  for 
providing  FAI^.  One  reason  for  the  broader 


age  requirement  under  "child  find"  is  to 
enable  States  to  be  aw  .ire  of  and  plan  for 
younger  children  who  will  require  special 
education  and  related  services,  especially  in 
any  case  in  which  infants  and  toddlers  with 
disabilities  are  not  pcuticipating  in  the  early 
intervention  program  under  Part  C  of  the  Act 
It  also  ties  in  with  the  full  educational 
opportunity  goal  requirement  that  has  the 
same  age  range  as  child  find.  Moreover, 
while  a  State  is  not  required  to  provide  FAPE 
to  children  with  disabilities  below  the  age 
ranges  mandated  under  §  300.300,  the  State 
may,  at  its  discretion,  extend  services  to 
those  children.  (See  note  3  following 
$  300.125  regarding  the  relationship  between 
the  child  find  requirements  under  Part  B  of 
the  Act  and  those  under  Part  C  of  tin  Act) 

§  300.301    FAPE— metliods  aiMl  peymenf. 

(a)  Each  State  may  use  whatever  State, 
local,  Federal,  and  private  sources  of 
support  are  available  in  the  State  to 
meet  the  requirements  of  this  part.  For 
example,  if  it  is  necessary  to  place  a 
child  with  a  disability  in  a  residential 
CeKillty.  a  State  could  use  joint 
agreements  between  the  agencies 
involved  for  sharing  the  cost  of  that 
placement. 

(b)  Nothing  in  this  part  relieves  an 
insurer  or  similar  third  party  from  an 
otherwise  valid  obligation  to  provide  or 
to  pay  for  services  provided  to  a  child 
with  a  disability. 

(Authority:  20  U.S.C  1401(8).  1412(aKl)) 

1300.302  Residential  ptaownant 

If  placement  in  a  public  or  private 
residential  program  is  necessary  to 

provide  special  education  and  related 
services  to  a  child  with  a  disability,  the 
program,  including  non-medical  care 
and  room  and  board,  must  be  at  no  cost 
to  the  parents  of  the  child. 

(Authoritf:  20  U.SvC  1412(aKl). 
1412(a)(10KB)) 

Note:  This  requirement  applies  to 
placements  that  are  made  by  public  agencies 
for  educational  purposes,  and  includes 
placements  in  State-operated  achools.for 
children  with  disabilities,  such  as  a  State 
sdiool  for  students  Mdth  deahiess  or  students 
with  blindness. 

1300.303  Proper  functioning  of  hearing 


Each  public  agency  shall  ensure  that 
the  hearing  aids  worn  in  school  by 
children  with  hearing  impairments, 
including  deahiess.  are  functioning 
properly. 

(Authority:  20  U.S.C  1412(aKl)) 

Note:  The  report  of  the  House  of 
Representatives  on  the  1978  appropriation 
bill  includes  the  following  statement 
regarding  hearing  aids: 

In  its  report  on  the  1976  appropriation  bill 
the  Committee  expressed  concern  about  the 
condition  of  hearing  aids  .vom  by  children 
in  public  schools.  A  study  done  at  the 


Committee's  direction  by  the  Bureau  of 
Education  for  the  Handicapped  reveals  that 
up  to  one-third  of  the  hearing  aids  are 
malfunctioning.  Obviously,  die  Committee 
expects  the  Office  of  Education  will  ensure 
that  hearing  impaired  school  children  are 
receiving  adequate  professional  assessment, 
follow-up  and  services.  H.  R.  Rep.  No.  95- 
381,  p.  87  (1977) 

f  300.304    FuH  educational  opportunity 
goat 

Each  SEA  shall  ensure  that  each 
public  agency  establishes  and 
implements  a  goal  of  providing  full 
educational  opportunity  to  all  children 
with  disabilities  in  the  area  served  by 
the  public  agency. 

(Authority:  20  U.S.C.  1412(a)(2)) 

Note:  In  meeting  the  full  educational 
opportunity  goal,  the  Congress  also 
encouraged  LEAs  to  include  artistic  and 
cultural  activities  in  programs  supported 
imder  Part  B  of  the  Act  This  point  is 
addressed  in  the  following  statements  from 
the  Senate  Report  on  Pub  L.  94-142: 

The  use  of  the  arts  as  a  teaching  tool  for 
the  handicapfted  has  long  been  recognized  as 
a  viable,  effective  way  not  only  of  teaching 
special  skills,  but  also  of  reaching  youngsters 
who  had  otherwise  been  unteachable.  The 
Committee  envisions  that  programs  under 
this  bill  could  well  include  an  aits  .,^ 

component  and,  indeed,  urges  that  LEAs 
include  the  arts  in  programs  for  the 
handicapped  funded  under  this  Act  Such  a 
program  could  cover  both  appreciation  of  the 
arts  by  the  handicapped  youngsters,  and  the 
utilization  of  the  arts  as  a  tiMM-hing  tool  per 
se. 

Museum  settings  have  often  been  another 
effoctive  tool  in  the  teaching  of  handicapped 
children.  For  example,  the  Brooklyn  Museum 
has  been  a  leader  in  developing  exhibits 
utilizing  the  heightened  tactile  sensory  skill 
of  the  blind.  There'fore,  in  light  of  the  . 
national  policy  concerning  the  use  of  ^ 
museums  in  federally  supported  education 
programs  enunciated  in  the  Education 
Amendments  of  1974,  the  Committee  also       -> 
urges  LEAs  to  include  museums  in  programs 
for  the  handicap{>ed  fimded  under  this  Act 
(S.  Rep.  No.  94-168,  p.  13  (1975)) 

S  300.306    Prograin  option >. 

Each  public  agency  shall  take  steps  to 
ensure  that  its  children  with  disabilities 
have  available  to  them  the  variety  of 
educational  programs  and  services 
available  to  nondisabled  children  in  the 
area  served  by  the  agency,  including  art, 
music,  industrial  arts,  constuner  and 
homemaidng  education,  and  vocational 
education. 

(Authority:  20  U.S.C  1412(aK2),  1413(a)(1)) 

Note:  The  list  of  program  options  is  not 
exhaustive,  and  could  include  any  program 
or  activity  in  which  nondisabled  students 
participate. 

f  300.306    Monacadoniic  aanflcaa. 

(a)  Each  public  agency  shall  take  steps 
to  provide  nonacademic  and 
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extracurricular  services  and  activities  in 
the  manner  as  is  necessary  to  afford 
children  with  disabilities  an  equal 
opportunity  for  participation  in  those 
services  and  activities. 

(b)  Nonacademic  and  extracurricular 
services  and  activities  may  include 
counseling  services,  athletics, 
transportation,  health  services, 
recreational  activities,  special  interest 
groups  or  clubs  sponsored  by  the  public 
agency,  referrals  to  agencies  that 
provide  assistance  to  individuals  with 
disabilities,  and  employment  of 
students,  including  both  emplo3rment  by 
the  public  agency  and  assistance  in 
making  outside  emplojrment  available. 

(Authority:  20  U.S.C  1412(aXl)) 


1300.307    Ptiyaieali 

(a)  General.  Hiysical  education 
services,  specially  designed  if  necessary, 
must  be  made  available  to  eveiy  ckuld 
with  a  disability  receiving  FAI%. 

(b)  Regular  phygicaJ  eaucation.  Each 
child  with  a  disa^iility  must  be  afforded 
the  opportunity  to  participate  in  the 
regular  physical  education  program 
available  to  nondisabled  children 
unlesa— 

(1)  The  bhild  is  ouolled  full  time  in 
a  separate  facility;  or 

(2)  The  child  needs  specially  designed 
physical  education,  as  prescribed  in  the 
child's  lEP. 

(c)  Special  phyacal  education.  If 
specially  designed  physical  education  is 
prescribed  in  a  child's  lEP.  the  puUic 
agency  responsible  for  the  education  of 
that  child  shall  provide  the  services 
directly  or  make  arrangements  for  those 
sarvioes  to  be  provided  through  other 
public  or  private  programs. 

(d)  Education  in  separate  facilities. 
The  public  agency  responsiUe  for  the 
education  of  a  child  with  a  disdrility 
wdio  is  enrolled  in  a  separate  Cacility 
shall  ensure  that  the  child  receives 
appropriate  physical  education  services 
in  compliance  with  paragraphs  (a)  and 
(c)  of  this  section. 

(Authocitr-  20  U.S.C  1412(aX2S). 
1412(aK5XA)) 

Note:  The  Report  of  the  House  of 
Representatives  on  Public  Law  94-142 
includes  the  following  statement  regarding 
physical  education: 

Special  education  as  set  forth  in  the 
Committee  bill  includes  instruction  in 
friiysical  education,  which  is  provided  as  a 
matter  of  course  to  all  non-handicapped 
children  enrolled  in  public  elonentary  and 
secondary  schools,  llie  Committee  is 
concerned  that  although  these  services  are 
available  to  and  required  of  all  children  in 
our  school  systems,  they  are  often  viewed  as 
a  luxury  for  handicapped  cliildien. 
•         •         •         *         • 

The  Committee  expects  the  Commissioner 
of  Education  to  take  whatever  action  is 


necessary  to  assure  that  physical  education 
services  are  available  to  all  handicapped 
children,  and  has  specifically  included 
physical  education  within  the  definition  of 
special  education  to  make  clear  that  the 
Conmiittee  expects  such  services,  specially 
designed  where  necessary,  to  be  provided  as 
an  integral  part  of  the  educational  program  of 
every  handicapped  child.  (RR.  Rep.  No.  94- 
332.  p.  9  (1975)) 

^m  ^^^^^F»4^^^^F         ^^^^^Pe^P»8 ^^^  ^^^^^9^9W^^9^^^MW * 

Each  public  agency  shall  ensure  that 
assistive  technology  devices  or  assistive 
technology  services,  or  both,  as  those 
terms  are  defined  in  §§  300.5-3(X).6.  are 
made  available  to  a  child  with  a 
disability  if  required  as  a  part  of  the 
child's— 

(a)  Special  education  under  §  300.24; 

(b)  Related  services  imder  §  300.22;  or 

(c)  Supplementary  aids  and  services 
under  §§300.26  and  300.550(b)(2). 

(Authority:  20  U.S.C  14U(aKl2)(BMi)) 


(a)  General.  (1)  Subject  to  paragraph 
(aM2}  of  this  section,  each  public  agency 
shall  ensure  that  extended  school  yeitr 
services  are  available  to  each  child  with 
a  disaUlity  to  the  extant  necessary  to 
ensure  that  FAPE  is  available  to  the 
child. 

(2)  The  determinaticm  of  whether  a 
child  with  a  disability  needs  extended 
school  year  services  must  be  made  on  an 
individual  basis  by  the  child's  lEP  team, 
in  accordance  with  §§  300.340-300.351. 

(b)  Definition.  As  used  in  this  section, 
the  term  extended  school  year  services 
means  special  education  and  related 
services  that — 

(1)  Are  provided  to  a  child  with  a 
disabiUty^ 

(i)  Beyond  the  normal  school  year  of 
the  public  agency; 

(ii)  ha  accordance  with  the  child's  lEP; 
and 

(iii)  At  no  coat  to  die  parents  of  the 
child;  uid 

(2)  Meet  the  standards  of  the  SEA. 

(Authority:  20  U.&C  1412(aKl)) 

Note  1:  bi  iiiq>iemanting  the  requirements 
of  this  section,  an  LEA  may  not  limit 
extended  school  year  services  to  particular 
categories  of  diaiiiihty  or  unilaterally  limit 
dw  duration  of  services.  Imposing  those 
llmitetions  wotild  violate  the  individually- 
oriented  focusofPartBof  the  Act  However, 
with  respect  to  paragraph  (b)  of  this  section, 
nothing  in  this  part  requires  tliat  every  child 
with  a  disability  is  entitled  to,  or  must 
receive,  extended  school  year  services. 

Note  2:  Stales  aiay  establish  standards  for 
use  in  determining  on  an  individual  basis, 
whether  a  child  with  a  disability  needs 
extended  school  year  services  so  long  as 
those  standards  are  not  inconsistent  with  the 
requirements  of  Part  B  of  the  Act  Factors  that 
States  may  wish  to  consider  include: 
likelihood  of  regression,  slow  recoupment. 


and  predictive  data  based  on  the  opinion  of 
prof^ionals. 

1300.310    [Roaarved] 

§300.311    FAPE  raquiranwnta  for  aludMili 
wnn  anaoiHiwB  m  aoun  pnaona. 

(a)  Exception  to  FAPE  for  certain 
students.  The  obligation  to  make  FAPE 
available  to  all  children  %vith  disabilities 
does  not  apply  with  respect  to  students 
aged  18  through  21  to  the  extent  that 
State  law  does  not  require  that  special 
education  and  related  services  imder 
Part  B  of  the  Act  be  provided  to  students 
with  disabilities  who,  in  the  last 
educational  placement  prior  to  their 
incarceration  in  an  adult  conactional 
facility — 

(1)  Were  not  actually  identified  as 
being  a  child  with  a  disri>ility  under 
§300.7;  and 

(2)  Did  not  have  an  lEP  under  Part  B 
of  the  Act 

(b)  Requirements  that  do  not  apply. 
The  following  requirements  do  not 
apply  to  students  with  disabilities  who 
are  convicted  as  adults  under  State  law 
and  incarcerated  in  adiUt  prisons: 

(1)  The  requirements  contained  in  . 

§  300.138  and  §  300.347(a)(5Mi)  (relating 
to  participation  of  children  with 
dinbilities  in  general  assessments). 

(2)  The  requirements  in  §  300.347(b) 
(reliving  to  transition  planning  and 
transition  services),  with  respect  to  the 
students  whose  elijgibility  under  Part  B 
ofthe  Act  will  end,  because  of  their  age. 
before  they  will  be  eligible  to  be 
released  from  prison  based  on 
consideration  of  their  sentence  and 
eligibility  for  eariy  release. 

(c)  lAodifications  afJEP  or  placmaent 
(1)  Subject  to  paragraph  (cX2)  of  this 
secticm,  the  TEP  team  of  a  student  with 
a  disability,  who  is  convicted  as  an 
adult  imder  State  law  and  incarcerated 
in  an  adult  prison,  may  modify  the 
student's  \EP  or  placement  if  the  State 
has  demonstrated  a  bona  fide  security  or 
compelling  penological  interest  that 
cannot  otherwise  be  accommodated. 

(2)  The  requirements  of  §§  300.340(a). 
300.347(a)  relating  to  lEPs,  and 
300.550(b)  relating  to  LRE,  do  not  apply 
with  resipect  to  the  modifications 
described  in  paragraph  (cXl)  of  this 
section. 

(Authority:  20U.S.Q  1412(aXl).  1414(dX6)) 
Evahiatioiis  and  Reevaluatioaa 


1300.320    InMaK 

(a)  Each  public  agency  shall  ensure 
that  a  ful^and  individual  evaluation  is 
conductmi  for  each  child  being 
considered  for  special  education  and 
related  services  under  Part  B  of  the 
Act— 
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(1)  To  determine  if  the  child  is  a 
"child  with  a  disability"  under  §  300.7; 
and 

(2)  To  determine  the  educational 
needs  of  the  child. 

(b)  In  implementing  the  requirements 
of  paragraph  (a)  of  this  section,  the 
public  agency  shall  ensure  that — 

(1)  The  evaluation  is  conducted  in 
accordance  with  the  procedures 
described  in  §§  300.530—300.535;  and 

(2)  The  results  of  the  evaluation  are 
used  by  the  child's  lEP  team  in  meeting 
the  requirements  of  §§  300.340— 
300.351. 

(Authority:  20  U.S.C  1414  (a)  and  (b)) 

1300.321    Reevakiatione. 

Each  public  agency  shall  enstire 
that— 

(a)  A  reevaluation  of  each  child  with 
a  disability  is  conducted  in  accordance 
with  the  requirements  of  §§  300.530 — 
330.536;  and 

(b)  The  results  of  any  reevaluations 
are  used  by  the  child's  lEP  team  under 
§§  300.340-300.350  in  reviewing  and.  as 
appropriate,  revising  the  child's  lEP. 

(Authority:  20  U.S.C  1414(aX2)) 

f300.322x300.3a4    [ReMrwedl 
Individualized  Education  Programs 

(a)  As  used  in  this  part,  the  term 
individuaJued  education  program 
means  a  written  statement  for  a  child 
with  a  disability  that  is  developed, 
reviewed,  and  revised  in  accordance 
with  §§300.341-300.351. 

(b)  As  used  in  §§  300.347  and 
300.348,  participating  agency  means  a 
State  or  local  agency,  other  than  the 
public  agency  responsible  for  a 
student's  education,  that  is  financially 
and  legally  responsible  for  providing 
transition  services  to  the  student 

(Authority:  20  U.S.C  1401(11)) 

f30a341    Stale  educational  agancy 
reaponsibWty. 

(a)  Public  agencies.  The  SEA  shall 
ensure  that  each  public  agency  develops 
and  implements  an  lEP  for  each  child 
with  a  disability  served  by  that  agency. 

(b)  Private  schools  and  facilities.  The 
SEA  shall  ensure  that  an  lEP  is 
developed  and  implemented  for  each 
child  with  a  disability  who — 

(1)  Is  placed  in  or  referred  to  a  private 
school  or  bciiity  by  a  public  agency;  or 

(2)  Is  enrolled  in  a  religiously- 
affiliated  school  or  other  private  school 
and  receives  special  education  or 
related  services  from  a  public  asency. 

(Authority:  20  U.S.C  1412(aK4).  (a)  (10)  (A) 
and  (B)) 

Note:  This  aection  apphea  to  all  pubUc 
agencies,  including  other  State  agencies  (e.g.. 


departments  of  mental  health  and  weUue) 
that  provide  special  education  to  a  child  with 
a  disability  either  directly,  by  contract,  or 
through  other  arrangements.  Thus,  if  a  State 
welfare  agency  contracts  with  a  private 
school  or  facility  to  provide  special 
education  to  a  child  with  a  disability,  that 
agency  would  be  responsible  for  ensuring 
that  an  lEP  is  developed  for  the  child. 

1300342   Whan  lEPs  must  be  In  effect 

(a)  At  the  beginning  of  each  school 
year,  each  LEA,  SEA,  or  other  State 
agency,  shall  have  in  effect,  for  each 
child  with  a  disability  within  its 
jurisdiction,  an  individualized 
education  program,  as  defined  in 
§300.340. 

(b)  An  lEP  must— 

(1)  Be  in  effect  before  special 
education  and  related  services  are 
provided  to  a  child;  and 

(2)  Be  implemented  as  soon  as 
possible  following  the  meetings 
described  imder  §  300.343. 

(c)(l )  In  the  case  of  a  child  with  a 
disability  aged  3  through  5  (or,  at  the 
discretion  of  the  SEA  a  2-year-old  child 
with  a  disability  who  will  turn  age  3 
during  the  school  year),  an  IFSP  that 
contains  the  material  described  in 
section  636  of  the  Act,  and  that  is 
developed  in  accordance  with 
§§  300.340-300.346  and  300.349- 
300.351,  may  serve  as  the  lEP  of  the 
child  if  using  that  plan  as  the  IE?  is — 

(i)  Consistent  with  State  policy;  and 

(ii)  Agreed  to  l^  the  agency  and  the 
child's  parents. 

(2)  In  implementing  the  requirements 
of  paragraph  (c)(1)  of  this  section,  the 
public  agency  shall — 

(i)  Provide  to  the  child's  parents  a 
detailed  explanation  of  the  differences 
between  an  IFSP  and  an  lEP;  and 

(ii)  If  the  parents  choose  an  IFSP. 
obtain  written  informed  consent  from 
the  parents. 

(d)(1)  All  lEPs  in  effect  on  July  1. 1998 
must  meet  the  requirements  of 
§§300.340-300.351. 

(2)  The  provisions  of  §§  300.340 — 
300.350  that  were  in  effect  on  June  3. 
1997  remain  in  effect  until  July  1. 1998. 

(Authority:  20  U.S.C  1414(d)(2)  (A)  and  (B). 
Pub.  L  lOS-17,  sec.  2Dl(aKl)(C)) 

Note  1:  It  is  expected  that  the  IE?  of  a  child 
with  a  disability  will  be  implemented 
immediately  following  the  meetings  under 
§  300.343.  Exceptions  to  this  would  be  if  (1) 
the  meetings  occur  during  the  summer  or  a 
vacation  period,  unless  the  child  requires 
services  during  that  period,  or  (2)  there  are 
circumstances  that  require  a  shori  delay  (e.g., 
working  out  transportation  arrangements). 
However,  there  can  be  no  undue  delay  in 
providing  special  education  and  related 
•enricas  to  the  child. 

Note  2:  Certain  requirements  tegaiding 
lEPs  for  students  who  are  incarcerated  in 
adult  prisons  apply  as  of  )une  4, 1997. 


Nate  3:  At  the  time  that  a  child  with  a 
disability  moves  from  an  early  intervention 
program  under  Part  C  of  the  Act  to  a 
preschool  program  under  this  pari,  the 
parent,  if  the  agency  agrees,  has  the  option, 
imder  paragraph  (c)  of  this  section,  to  allow 
the  child  to  continue  receiving  early 
intervention  services  under  an  IFSP,  or  to 
begin  receiving  special  education  and  related 
services  in  accordance  with  an  lEP.  Because 
of  the  importance  of  the  IE?  as  the  statutory 
vehicle  for  ensuring  FAPE  to  a  child  with  a 
disability,  paragraph  (c)(2)  of  this  section 
provides  that  the  parents'  agreement  to  use 
an  IFSP  for  the  child  instead  of  an  lEP 
requires  written  informed  consent  by  the 
p>arents  that  is  based  on  an  explanation  of  the 
differences  between  an  IFSP  and  an  lEP. 

1300.343    lEP  maadnga. 

(a)  General.  Each  public  agency  is 
responsible  for  initiating  and 
conducting  meetings  for  the  purpose  of 
developing,  reviewing,  and  reviaing  the 
lEP  of  a  child  with  a  disability  (or,  if 
consistent  with  State  policy  and  at  the 
discretion  of  the  LEA,  and  with  the 
concurrence  of  the  parents,  an  IFSP 
described  in  section  636  of  the  Act  for 
each  child  with  a  disability,  aged  3 
through  5). 

(b)  Timelines.  (1)  Each  public  agency 
shall  ensure  that  an  offier  of  services  in 
accordance  with  an  lEP  is  made  to 
parents  within  a  reasonable  period  of 
time  from  the  agency's  receipt  of  parent 
consent  to  an  initial  evaluation. 

(2)  In  meeting  the  timeline  in 
paragraph  (b)(1)  of  this  section,  a 
meeting  to  develop  an  lEP  for  the  child 
must  be  conducted  within  30-day8  of  a 
determination  that  the  child  needs 
special  education  and  related  services. 

(c)  Review  and  revision  oflEP.  Each 
public  agency  shall  ensure  that  the  lEP 
team — 

( 1 )  Reviews  the  child's  lEP 
periodically,  but  not  less  than  annually, 
to  determine  whether  the  annual  goals 
for  the  child  are  being  achieved;  and 

(2)  Revises  the  lEP  as  appropriate  to 
address — 

(i)  Any  lack  of  expected  progress 
toward  the  annual  goals  described  in 
§  300.347(a),  and  in  the  general 
curriculum,  if  appropriate; 

(ii)  The  results  of  any  reevaluation 
conducted  under  this  section; 
■   (iii)  Information  about  the  child 
provided  to,  or  by,  the  parents,  as 
described  in  §3Q0.533(a)(l); 

(iv)  The  child's  anticipated  needs;  or 

(v)  Other  matters. 
(Authority:  20  U.S.C.  1414(d)(3)) 

Noia:  For  most  children,  it  would  be 
'  reasonable  to  expect  that  a  public  agency 
offer  services  in  accordance  with  an  lEP 
witliin  60  days  of  receipt  of  parent  consent 
to  initial  evaluation. 
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1300.344    lEPI 

(a)  General.  The  public  agency  shall 
ensure  that  the  lEP  team  for  each  child 
with  a  disability  includes — 

(1)  The  parents  of  the  child; 

(2)  At  least  one  regular  education 
teacher  of  the  child  (if  the  child  is,  or 
may  be.  participating  in  the  regular 
education  environment); 

(3)  At  least  one  special  education 
teacher,  or  if  appropriate,  at  least  one 
special  edtication  provider  of  the  child; 

(4)  A  representative  of  the  LEA  who— 
(i)  Is  qualified  to  provide,  or  supervise 

the  provision  of,  specially  designed 
instruction  to  meet  the  unique  needs  of 
children  with  disabilities; 

(ii)  Is  knowledgeable  about  the 
genoal  curriculum;  and 

(iii)  Is  knowledgeable  about  the 
availability  of  resources  of  the  LEA; 

(5)  An  individtial  who  can  interpret 
the  instructional  implications  of 
evaluation  results,  who  may  be  a 
member  of  the  team  described  in 
paragraphs  (a)  (2)  through  (6)  of  this 
section; 

(6)  At  the  discretion  of  the  parent  or 
the  agency,  other  individuals  who  have 
knowledge  cm-  special  expertise 
regarding  the  child,  including  related 
services  personnel  as  appropriate;  and 

(7)  If  appropriate,  the  child. 

(b)  Transition  services  participants. 
(1)  Under  paragraph  (a)(7)  of  this 
section,  the  pi^lic  agency  shall  invite  a 
student  with  a  disability  of  any  age  if  a 
purpose  of  the  meeting  will  be  the 
consideration  of  the  statement  of 
transition  services  needs  or  statement  of 
needed  transition  services  for  the 
student  under  §  300.347(b)(1). 

(2)  If  the  student  does  not  attraad  the 
lEP  meeting,  the  public  agency  shall 
take  other  steps  to  ensure  that  the 
student's  preferences  and  interests  are 
ocmsidered. 

(SHi)  In  implementing  the 
requirements  of  paragraph  (b)(1)  of  this 
section,  the  public  agency  also  shall 
invite  a  representative  of  any  other 
agency  that  is  likely  to  be  responsible 
for  providing  or  paying  for  transition 
services. 

(ii)  If  an  agency  invited  to  send  a 
representative  to  a  meeting  does  not  do 
so,  the  public  agency  shall  take  other 
steps  to  obtain  participation  of  the  other 
agency  in  the  planning  of  any  transition 
sCTvices. 

(Authority:  20  U.S.C.  1414(d)(1)(B)) 

Nets:  The  regular  education  teacher 
participating  in  a  cliild's  lEP  meeting  should 
be  the  teacher  who  is,  or  nuiy  be,  responsible 
for  implementing  the  lEP,  so  that  the  teacher 
can  participate  in  discussions  about  how  best 
to  taach  the  child. 

If  the  cliild  has  more  tlian  one  teacher,  the 
LEA  may  designate  which  teacher  or  teacliers 


will  participate.  In  a  situation  in  which  all 
of  the  child's  teachns  do  not  participate  in 
tlie  lEP  meeting,  the  LEA  is  encouraged  to 
seek  input  from  teachers  who  will  not  be 
attending,  and  should  ensure  that  any  teacher 
not  attending  the  meeting  is  informed  about 
the  results  of  tlie  meeting  (including 
receiving  a  copy  of  the  lEP).  In  the  case  of 
a  child  whose  behavior  impedes  the  l—rntng 
of  the  child  or  others,  the  LEA  is  encouraged 
to  have  a  person  knowledgeable  about 
positive  behavior  strategies  at  the  lEP 


Similariy ,  the  special  education  teacher  or 
provider  participating  in  a  child's  IE? 
meeting  should  be  the  person  who  is,  or  will 
be,  responsible  for  implementing  the  lEP.  It 
for  example,  the  child's  disability  is  a  speech 
impairment,  the  teacher  could  be  the  speech- 
language  pathologist 

§300.346    Parent  parttdpatkin. 

(a)  Each  public  agency  shall  take  steps 
to  msure  that  one  or  both  of  the  parents 
of  a  child  with  a  disability  are  present 
at  each  lEP  meeting  or  are  afforded  the 
opportunity  to  participate,  including — 

(1)  Notifying  parents  of  the  meeting 
early  enough  to  ensure  that  they  will 
have  an  opportunity  to  attmd;  and 

(2)  Scheduling  the  meeting  at  a 
mutually  agreed  on  time  and  place. 
(b)(1)  The  notice  under  paragraph  (aHl) 
of  this  section  must  indicate  the 
purpose,  time,  and  location  of  the 
meeting  and  who  will  be  in  attendance. 

(2)  For  a  student  with  a  disability 
beginning  at  age  14.  or  younger,  if 
appropriate,  the  notice  must  also— 

(i)  Indicate  that  a  purpose  of  the 
meeting  will  be  the  development  of  a 
statement  of  the  transition  services 
needs  of  the  student  required  in 
§300.347(bXl)(i);and 

(ii)  Indicate  tiiat  the  agency  will  invite 
the  student 

(3)  For  a  student  with  a  disability 
beginning  at  age  16,  or  younger,  if 
appropriate,  the  notice  must — 

(i)  Indicate  that  a  purpose  of  the 
meeting  is  the  consideration  of  needed 
transition  services  for  the  student 
required  in  §  30Q.347(b)(l)(ii); 

(ii)  Indicate  that  the  agency  will  invite 
the  student;  and 

(iii)  Identify  any  other  agency  that 
will  be  invited  to  send  a  representative. 

(c)  If  neithw  parent  can  attend,  the 
public  agency  shall  use  other  methods 
to  ensure  parent  participation,  including 
individual  or  conference  telephone 
calls. 

(d)  A  meeting  may  be  conducted 
without  a  piuent  in  attendance  if  the 
public  agency  is  imable  to  convince  the 
parents  that  they  should  attend.  In  this 
case  the  public  agency  must  have  a 
record  of  its  attempts  to  arrange  a 
mutually  agreed  on  time  and  place,  such 


(1)  Detailed  records  of  telephone  calls 
made  or  attempted  and  the  results  of 
those  caUs; 

(2)  Copies  of  correspondmice  sent  to 
the  parents  and  any  responses  received; 
and 

(3)  Detailed  records  of  visits  made  to 
the  parent's  home  or  place  of 
employment  and  the  results  of  those 
visits. 

(e)  The  public  agency  shall  take 
whatever  action  is  necessary  to  ensure 
that  the  parent  understands  the 
proceedings  at  a  meeting,  including 
arranging  for  an  interpreter  for  parents 
with  deafoess  or  whose  native  language 
is  othw  than  F.ngluh 

(f)  The  public  agency  shall  give  the 
parent,  on  request,  a  copy  of  the  lEP. 

(Anthoiity:  20  U.S.a  1414(d)(l)(BKi)) 

NolK  The  notice  in  par^raph  (a)  of  this 
secticMi  could  also  inform  parents  that  th^ 
may  bring  other  people  to  the  meeting 
consistent  with  $  300.344(a)(6).  As  hKiicated 
in  paragraph  (d)  of  this  section,  the 
procadun  used  to  notify  parents  (wrhathK 
oral  or  wrrittan  or  both)  is  left  to  tha 
discretion  of  the  agency,  but  the  agency  must 
keep  a  record  of  iu  eSrats  to  contact  parents. 

(300.340    Oavalopmantf  ravlaWi  and 
iwiaion  of  lEP. 

(a)  Development  oflEP. 

(1)  General.  In  developing  each 
child's  lEP,  the  lEP  team,  shall 
consider — 

(i)  The  strengths  of  the  child  and  the 
concerns  of  the  parents  for  enhancing 
the  education  of  their  child;  and 

(ii)  The  results  of  the  initial  or  most 
recent  evaluation  of  the  child. 

(2)  Consideration  of  special  factors. 
The  lEP  team  also  shall— 

(i)  In  the  case  of  a  child  whoae 
behavior  impedes  his  or  her  learning  w 
that  of  others,  consider,  if  appropriate, 
strategies,  including  positive  behavioral 
interventions,  strategies,  and  supports  to 
address  that  behavior; 

(ii)  In  the  case  of  a  child  with  limited 
English  proficiency,  consider  the 
language  needs  of  the  child  as  these 
needs  relate  to  the  child's  lEP; 

(iii)  In  the  case  of  a  cliild  who  is  blind 
or  visually  impaired,  provide  for 
instruction  in  Braille  and  the  use  of 
Braille  unlaas  the  lEP  team  determinas. 
after  an  evaluation  of  the  child's  reading 
and  writing  skills,  needs,  and 
appropriate  reading  and  writing  media 
(including  an  evaluation  of  the  child's 
future  needs  for  instruction  in  Braille  or 
the  use  of  Braille),  that  instruction  in 
Braille  or  the  use  of  Braille  is  not 
appropriate  for  the  child; 

(iv)  Consider  the  communication 
needs  of  the  child,  and  in  the  case  of  a 
child  who  is  deaf  or  hard  of  hearing, 
conaider  the  child's  language  and 
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comiminication  needs,  opportunities  for 
direct  communications  with  peers  and 
professional  personnel  in  the  child's 
langiiagB  and  communication  mode, 
academic  level,  and  full  range  of  needs, 
including  opportunities  for  direct 
instruction  in  the  child's  language  and 
communication  mode;  and 

(v)  Consider  whether  the  child 
requires  assistive  technology  devices 
and  services. 

(b)  Review  and  Revision  oflEP.  In 
conducting  a  meeting  to  review,  and.  if 
appropriate,  revise  a  child's  lEP.  the  lEP 
team  shall  consider  the  EMrtors 
described  in  paragraph  (a)  of  this 
section. 

(c)  Statement  in  lEP.  If.  in  considering 
the  special  factors  described  in 
paragraph  (a)  (1)  and  (2)  of  this  section, 
the  lEP  team  determines  that  a  child 
needs  a  particular  device  or  service 
(including  an  intervention, 
accommodation,  or  other  program 
modification)  in  order  for  the  child  to 
receive  FAPE,  the  lEP  team  must 
include  a  statement  to  that  effect  in  the 
child's  lEP. 

(d)  Requirement  with  respect  to 
regular  education  teacher.  The  regular 
education  teacher  of  a  child  with  a 
disability,  as  a  member  of  the  lEP  team, 
must,  to  the  extent  appropriate, 
participate  in  the  development,  review, 
and  revision  of  the  child's  lEP. 
including  assisting  in — 

(1)  The  determination  of  appropriate 
positive  behavioral  interventions  and 
stntemes  for  the  child;  and 

(2)  The  determination  of 
supplementary  aids  and  awices, 
propam  modiiBcations,  and  supports  for 
school  personnel.  consMent  with 
S300.347(aK3). 

(e)  Coasbniction.  Nothing  in  this 
section  shall  be  construed  to  require  the 
lEP  team  to  include  information  under 
one  component  of  a  child's  lEP  that  is 
already  contained  under  another 
component  of  the  child's  lEP. 

(Authority:  20  VS.C  1414  (d)  (3J  and  (4KB) 
aDd(«H 

Neis  1:  Tdb  requusuieutft  of  pan^apB 
(•X2)  of  this  section  (retatiag  to  considantian 
of  special  factors)  wen  added  by  Pob.  L. 
105-17.  Ttinin  rriniirfniatliiiis  sii  iw— iliil  in 
anisttng  the  lEP  tBMB  to  develap  BManiagfal 
goals  and  cAm  caa^Mmantt  of  a  chiM'i  lEP. 
if  Ihi  aaiMiifaialiuiiii  poiot  to  factocs  tiial 
tUaiiiiim  Theresttlliof 
t  special  bctocs  tmmt.  if 
.  ba  nOaclad  in  dM  lEP  goak. 
.  sod  pnmidm  nsponstbilitias.  As 
appaopriale.  caaaidMatiaa  of  ikeM  iKlon 
■rast  iadada^seviBw  of  valid  evalnatioa 
data  aad  tW  olxarrad  aaadi  of  tiw  ckild 
wmilrtiig  froB  tka  ovaluatioa  praoaw. 

NalB  S:  With  respwt  to  par^apli  (aK2)0v) 
of  tkis  Mctioa  (lelatiag  to  spMdal 
coasidaistiuM  brac^iM  wteis( 


of  bearing),  the  House  Committee  Report  on 
Pub.  L.  105-17  states  that  the  lEP  team 
should  implement  the  provision  in  a  "mihit 
consistent  with  the  policy  guidance  entitled 
"Deaf  Students  Education  Services." 
publUhed  in  the  Federal  lagialer  (57  FR 
49274,  October  30. 1992)  by  the  Department 
(K  Rep.  No.  105-95.  p-104  (1997)) 

Note  3:  In  developing  an  lEP  for  a  child 
with  limited  English  piroficiency  (LEP),  the 
lEP  team  must  consider  bow  the  child's  level 
of  Baglish  language  proficiency  afiects 
special  education  and  ralated  services  that 
the  child  needs  in  order  to  receive  FAPE. 
Under  Title  VI  of  the  Civil  Rights  Act  of 
1964.  school  districts  are  required  to  provide 
LEP  students  with  alternative  language 
services  to  enable  the  student  to  acouire 
proficiency  in  English  and  to  provide  the 
student  with  meaningful  acoeas  to  the 
content  of  the  educatiooal  curriculum  that  is 
available  to  all  students,  including  special 
education  and  related  services.  A  LEP 
student  with  a  disability  may  require  special 
education  and  related  services  for  those 
aspects  of  the  educational  program  which 
address  the  development  of  English  language 
skills  and  other  aspects  of  the  student's 
educatioaal  program.  For  a  LEP  student  with 
a  disability,  uodar  pangraph  (c)  of  this 
section,  the  lEP  must  address  whether  the 
special  odocatioa  and  related  services  that 
the  child  noada  will  be  providejl  in  a 

'*"C"'B'  "**'—**'?'«  gngH't* 

(a)  General.  The  lEP  for  omch  child 
must  include — 

(1)  A  statement  of  the  child's  preeent 
levels  of  educational  performance. 
including — 

(i)  How  the  child's  disability  affects 
the  child's  involvement  and  progress  in 
the  aaneral  cuxricuhim;  or 

[n]  For  preschool  children,  as 
appropriate,  how  the  disability  affects 
the  child's  participation  la  ajiprt>piiate 
activities; 

(2)  A  statement  of  measurable  anniuil 
goals,  including  benchmarks  or  short- 
term  objectives,  related  to — 

(i)  Meeting  the  child's  needs  that 
result  from  die  child's  disability  to 
enable  the  child  to  be  involved  in  and 
progress  in  the  general  curriculum;  and 

(h)  Meeting  each  of  the  child's  other 
educational  needs  that  result  from  the 
child's  disahtlity: 

(3)  A  statement  of  the  special 
education  and  related  services  and 
supplementary  aids  and  services  to  be 
provided  to  the  child,  or  on  behalf  of  the 
ohikl  and  a  itatwuut  of  the  program 
Bodificatkuis  or  supports  for  school 
pwnaoniMtl  that  will  be  provided  for  the 
child— 

(i)  To  edvanoe  ^>piopriately  tovaacd 
attaioaag  tte  anniMl  goals; 

<ii)  To  be  involved  and  progress  in  the 
ganeial  cuiticuhuB  in  accordance  with 
paiagr^di  (aXl)  of  this  section  and  to 
partidpiata  in  extracurricular  and  other 
activitiea;  aad 


(iii)  To  be  educated  and  participate 
with  other  children  with  disabilities  and 
nondisabled  children  in  the  activities 
described  in  this  paragraph; 

(4)  An  explanation  of  tLe  extent,  if 
any,  to  which  the  child  will  not 
participate  with  nondisabled  children  in 
the  regular  class  and  in  the  activities 
described  in  paragraph  (aK3)  of  this 
section; 

(5Xi)  A  statonent  of  any  individual 
modifications  in  the  administration  of 
State  or  district-wide  assessments  of 
student  achievement  that  are  needed  in 
order  for  the  child  to  participate  in  the 
assessment;  and 

(ii)  If  the  lEP  team  determines  that  the 
child  will  not  participate  in  a  particular 
State  or  district-wide  assessment  of 
student  achievement  (or  part  of  an 
assessment),  a  statement  of — 

(A)  Why  that  assessment  is  not 
appropriate  for  the  child;  and 

(b)  How  the  child  will  be  assessed; 

(6)  The  protected  date  for  the 
beginning  of  the  services  and 
modifications  described  in  paragraph 
(aX3)  of  this  section,  and  the  anticipated 
frequency,  location,  and  duration  of 
those  services  and  modifications;  and 

(7)  A  statement  of — 

(i)  How  the  child's  progress  toward 
the  annual  goals  described  in  paragraph 
(aX2)  of  this  section  wtil  be  measured; 
and 

(ii)  How  the  child's  parents  will  be 
regularly  informed  (through  such  means 
as  periodic  report  cards),  at  least  as 
often  as  parents  are  informed  of  their 
nondisabled  children's  progress,  of — 

(A)  Their  child's  progress  toward  the 
annual  goals;  and 

(B)  The  extent  to  which  that  progress 
is  sufficient  to  enable  the  child  to 
achieve  the  goals  by  the  end  of  the  year. 

(b)  Transition  services.  (1)  The  IQ* 
must  include — 

(i)  For  each  student  beginning  at  age 
14  and  younger  if  appropriate,  and 
updated  annually,  a  statement  of  the 
transition  service  needs  of  the  student 
under  the  applicable  components  of  the 
student's  lEP  that  focuses  on  the 
student's  courses  of  study  (such  as 
participation  in  advanced-placsnent 
courses  or  a  vocational  education 
program);  and 

(ii)  For  each  student  beginning  at  age 
16  (or  younger,  if  determined 
appropriate  by  the  lEP  team),  a 
statement  of  needed  transition  services 
far  the  student,  including,  if 
appropriate,  a  statement  of  the 
interagency  responsibilities  or  any 
needed  linkages. 

(2)  If  the  lEP  team  detannines  that 
services  are  not  needed  in  one  or  more 
of  the  areas  specified  in  $  300.27(cMl) 
thromli  (cX4}.  the  iH>  must  include  a 
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statement  to  that  effect  and  the  basis 
upon  which  the  determination  was 
made. 

(c)  Transfer  of  rights.  Beginning  at 
least  one  year  before  a  student  reaches 
the  age  of  majority  under  State  law.  the 
student's  lEP  must  include  a  statement 
that  the  student  has  been  informed  of 
his  or  her  rights  under  Part  B  of  the  Act. 
if  any.  that  will  transfer  to  the  student 
on  reaching  the  age  of  majority, 
consistent  with  §  300.517. 

(d)  Stadents  with  diaabilities 
convicted  at  aduHs  and  incarcerated  in 
aduh  prisons.  Special  rules  concerning 
the  content  of  lEPs  for  students  wdth 
disabilities  convicted  as  adults  and 
incarcerated  in  adult  prisons  are 
cimtained  in  §  300.311(b)  and  (c). 

(Authority:  20  U.S.Q  1414(dKlKA)  and 

(dXeXANu)) 

Mala  1:  Ahhoogh  the  statute  does  not 
mandate  transition  services  for  all  students 
below  the  age  of  16.  the  provision  of  these 
senricas  could  have  a  significantly  positive 
effect  on  the  emplojrment  and  independent 
living  outcomes  for  many  of  these  students 
in  the  future,  especially  for  students  who  ate 
likely  to  drop  out  before  age  16. 

Nala  2:  The  lEP  provisiotu  added  by  Pub. 
L.  105-17  are  intended  to  provide  greater 
access  by  children  %iath  disabilities  to  the 
general  curriculum  and  to  educational 
refonns.  as  an  effective  means  of  ensuring 
better  results  for  these  children  in  preparing 
them  for  emplo3nnent  aitd  indepenident 
living. 

With  respect  to  iiKToased  emphasis  on  the 
general  curriculum,  the  House  rnmmiMii 
Report  on  Pub.  1. 105-17  inchides  the 
ftdlowing  statement: 

The  Committee  wishes  to  emphasiae  that, 
once  a  child  has  been  identified  as  being 
eligible  for  special  education,  the  connectian 
between  special  education  and  related 
setvicaa  and  the  child's  opportunity  to 
experience  and  benefit  from  the  ganenl 
education  curriculum  should  be 
strengthened.  The  majority  of  children 
identified  as  eligible  for  special  education 
and  related  services  are  capable  of 
participating  in  the  general  education 
cuniculiun  to  varying  dagiees  with  some 
adaptations  and  modifications.  This 
provision  is  intended  to  ensure  that 
children's  special  education  aiui  related 
services  are  in  addition  to  and  we  affected  by 
the  general  education  curriculum,  not 
separate  from  it.  (H.  Hep  Na  105-95.  p-SS 
(1»97)) 

Nola  3:  With  respect  to  the  impact  oo 
States  and  LEAs  in  implementing  the  new 
lEP  provisions  relating  to  ««-■««■  "g  the 
general  curriculiun,  the  House  Committee 
Report  on  Put>.  L  105-17  includes  the 
tallowing  statement: 

The  new  emphasis  on  participation  in  the 
general  education  curricuhua  is  not  intended 
by  the  Committee  to  result  in  major 
expansioiu  in  the  size  of  the  lEP  of  doaens 
of  pages  of  detailed  goals  and  benchmarks  or 
objectines  in  every  curricular  conlant 
standard  skill  The  new  focus  is  intended  to 


produce  attention  to  the  accommodatioos 
and  adjustments  necessary  for  disabled 
children  to  access  the  gerusral  education 
curriculum  and  the  special  services  which 
may  be  necessary  for  the  appropriate 
participation  in  partnnilar  naas  of  the 
cxuriculum  due  to  the  nature  of  the 
disability. 

Note  4:  With  respect  to  paragraph  (a)  of 
this  section,  the  House  Coonmittee  Report  on 
Pub.  L  105-17  includes  the  foUowii« 
statement: 

The  Committee  intends  that  while 
teaching  and  related  services  methodologies 
or  approaches  are  an  appropriate  topic  for 
discussion  and  consideration  by  the  lEP  team 
during  BSP  develoiment  or  annual  review, 
they  are  not  expected  to  be  written  into  the 
lEP.  Furtharmore.  the  Committee  does  not 
intend  that  changing  particular  methods  or 
approaches  necessitates  an  addittoaal 
meeting  of  the  lEP  team. 

Specific  day  to  day  adjustments  in 
instructional  methods  and  approaches  that 
are  made  by  either  a  regular  or  special 
education  teacher  to  assist  a  disabled  diild 
to  adiieve  his  or  her  annual  goals  would  not 
noimally  require  actioD  by  the  child's  lEP 
team.  However,  if  changes  are  contemplated 
in  the  child's  measurable  «nmi«l  goals, 
benchmarks,  or  short-term  objectives,  or  in 
any  of  the  services  or  program  modificatioiu, 
or  other  components  described  in  the  child's 
SP.  the  LEA  must  ensure  that  the  child's  lEP 
team  is  reconvened  in  a  timely  manner  to 
address  those  charges.  (R  Rep.  No.  105-05. 
pp-lOO-101  (1997)) 

Nala  S:  The  provision  in  paragraph 
(aM7Xii)af  this  section  concerning  ragularTy 
informing  parents  of  their  child's  progress 
toward  amiual  goals  and  the  extent  to  which 
this  progress  is  sufficient  to  enable  the  child 
to  achieve  the  goals  by  the  end  of  the  year 
is  intended  to  be  in  addition  to,  rather  than 
in  place  of.  r^ular  reporting  to  the  parents 
(as  for  nondisabled  children)  of  the  child's 
progress  in  subjects  or  curricular  areas  for 
wfaich  the  child  is  not  receiving  special 
education. 

Nela  •:  With  respect  to  par^raph  (bXD  of 
this  section  (mlating  to  transition  servioe 
needs  beginning  at  age  14).  the  House 
Committee  report  on  Pub.  L.  105-17  inrhidni 
the  following  statement: 

The  purpose  of  this  requlraiBant  is  to  focus 
attention  on  how  the  child's  educational 
program  can  be  planned  to  help  the  child 
maks  a  successful  transition  to  his  w  her 
goals  bx  life  after  secondary  school.  This 
provision  is  designed  to  augment,  and  not 
replace,  the  se{Mnte  transition  services 
requirement,  under  which  children  with 
dinbilities  begiruiing  no  later  than  age 
sixteen  receive  transition  services,  iiicluding 
inetraction,  community  experiences,  the 
development  of  employment  and  other  post- 
acheol  objectives,  and.  when  appropriate, 
independent  living  skills  and  functional 
vocational  evaluation.  For  example,  far  a 
child  whose  transition  goal  is  a  job,  a 
.  transition  service  could  be  teaching  the  child 
how  to  get  to  the  job  site  on  public 
tian^MirtMion.  (R  Rep.  Na  105-95.  p.  101 
(1897)) 
Nate  7:  Each  State  must,  at  a  minirama. 

I  cnmplitira  with  rtta  tr«i»«i»Mm 


services  rsqniremenU  in  paragraph  (b)  of  Ifaia 
section.  However,  it  would  not  be  a  vioialian 
of  this  part  for  a  public  agency  to  begin 
planning  for  tranaitiiMi  services  needs  and 
needed  transition  services  for  students 
youngsr  than  ags  14  and  ags  16.  respectively. 

1300,348    Agency 


(a)  If  a  participating  agency,  other 
than  the  local  educatioiial  agency,  fidls 
to  provide  the  transition  services 
described  in  the  lEP  in  accordance  with 
§300.347(bHlKii).  the  local  educational 
agency  shall  reconvene  the  lEP  team  to 
identify  altonative  strategies  to  meet 
the  transition  obfectives  far  the  child  set 
out  in  the  lEP. 

(brKothing  in  this  part  rriieves  any 
participating  agraicy,  including  a  State 
vocati(Hial  rehsAalitation  agency,  of  the 
responsibility  to  provide  or  pay  ba  any 
transition  service  that  the  agency  wtnild 
otherwise  provide  to  students  with 
disabilities  who  meet  the  eligibili^ 
criteria  of  that  agency. 

(Autfaotity:  20  U.S.C  1414(dXS): 
1414(dXlXAXvu)) 

(a)  Developing  individnalixed 
education  programs.  (1)  Before  a  public 
agency  places  a  child  with  a  disabiUfy 
in,  or  rdEers  a  child  to,  a  private  school 
or  Eacility.  the  agency  shall  initiate  and 
conduct  a  meeting  to  develop  an  lEP  fiar 
the  child  in  accordance  with  §  300.347. 

(2)  The  agency  shall  ensure  that  a 
representative  of  the  private  school  or 
facility  attends  the  meeting.  If  die 
representative  cannot  attend,  the  agency 
diall  use  other  methods  to  ensure 
participation  by  the  private  school  or 
facility,  including  individual  or 
confennace  telephone  calls. 

(b)  Reviewing  and  revising 
individualized  education  programs.  (1) 
After  a  child  with  a  disability  enters  a 
private  school  or  fecility,  any  meetings 
to  review  and  revise  the  child's  lEP  may 
be  initiated  and  condticted  by  the 
private  school  or  fecility  at  the 
discretion  of  the  public  agency. 

(2)  If  the  private  school  or  fecility 
JnitiatBS  and  conducts  these  meetingB. 
the  public  agency  shall  ensure  that  the 
paroits  and  an  agency  representative — 

(i)  Are  involved  in  any  decision  about 
the  child's  lEP;  and 

(ii)  Agree  to  any  proposed  changes  in 
the  program  before  those  changes  are 
implemented. 

(c)  Responsibility.  Even  if  a  private 
school  or  facility  implements  a  child's 
lEP.  responsibility  for  compliance  writh 
this  part  remains  with  the  public  agency 
and  the  SEA. 

(Authori^.  20  UJ&.C  1412(aKlOXB)) 
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§300.960    CMMran  wMi  disflMWtas in 


U  a  child  with  a  disability  is  enrolled 
in  a  religiously-affiliated  or  other 
private  school  and  receives  special 
education  or  related  services  from  a 
public  agency,  the  public  agency  shall — 

(a)  Initiate  and  conduct  meetings  to 
develop,  review,  and  revise  an  lEP  for 
the  child,  in  accordance  with  §  300.347; 
and 

(b)  Ensure  that  a  representative  of  the 
religiously-aifiliated  or  other  private 
school  attends  each  meeting.  If  the 
rapraaantative  cannot  attend,  the  agency 
shall  use  other  methods  to  ensure 
participation  by  the  private  school,- 
including  individual  or  conference 
telephone  calls. 

(Authority:  20  U.S.C  1412(aXlOMA)) 

§300.361    ImflvMuaNasd  education 
pfOQrani~-accountabAity. 

Each  public  agency  must  provide 
special  education  and  related  services  to 
a  child  with  a  disability  in  accordance 
with  an  lEP.  Hov»rever.  Part  B  of  the  Act 
does  not  require  that  any  agency, 
tsacher,  or  other  person  be  held 
accountable  if  a  child  does  not  achieve 
the  growth  projected  in  the  annual  goals 
and  benchmarks  or  obiectives. 

(AuUianty:  20  U.S.C  1414(d)):  Cong.  Rac.  at 
H7152  (daily  ad..  July  21. 1975)) 

NalSB  This  MCtibo  is  intended  to  relieve 
ca«af»  that  the  lEP  coostitutas  a  guarantee 
by  the  public  agency  and  the  teacher  that  a 
child  will  progress  at  a  specified  rate. 
However,  this  section  doiss  not  relieve 
agencies  and  teachers  from  making  good  Ctith 
efforts  to  assist  the  child  in  achieving  the 
goals  and  objectives  or  benchmarks  listed  in 
the  lEP.  Part  B  is  premised  on  children 
receiving  the  instruction,  services  and 
modifications  that  they  need  to  enable  them 
to  make  progress  in  their  education.  Further, 
the  section  does  not  limit  a  parent's  right  to 
complain  and  ask  for  revisions  of  the  child's 
lEP,  or  to  invoke  due  process  procedures 
($  300.507).  if  the  parent  foels  that  these 
efforts  are  not  being  made.  This  section  does 
not  prohibit  a  State  or  public  agency  from 
establishing  its  own  accountability  systems 
regarding  teacher,  school  or  agency 
performance. 

Direct  Sanrica  by  tha  SEA 


fSOasao    UaaolLEA 


for  dkad 


(a)  General.  An  SEA  shall  use  the 

Kyments  that  would  otherwise  have 
sn  available  to  an  LEA  or  to  a  State 
agency  to  provide  special  education  and 
related  services  directly  to  children  with 
disabilities  residing  in  the  area  served 
by  that  local  agency,  or  for  whom  that 
State  agency  is  responsible,  if  the  SEA 
determines  that  the  LEA  or  State 
agency— 


(1)  Has  not  provided  the  information 
needed  to  establish  the  eligibility  of  the 
agency  under  Part  B  of  the  Act; 

(2)  Ls  unable  to  establish  and  maintain 
programs  of  FAPE  that  meet  the 
reouirements  of  this  part; 

(3)  Is  unable  or  unwilling  to  be 
consolidated  with  one  or  more  LEAs  in 
order  to  establish  and  maintain  the 
prooams;  or 

(4)  Has  one  or  more  children  with 
disabilities  who  can  best  be  served  by  a 
regional  or  State  program  or  service- 
delivery  system  designed  to  meet  the 
needs  of  these  children. 

(b)  In  meeting  the  requirements  in 
paragraph  (a)  of  this  section,  the  SEA 
may  provide  special  education  and 
related  services  direcUy,  by  contract,  or 
through  other  arrangements. 

(c)  The  excess  cost  requirements  of 
§§  300.184  and  300.185  do  not  apply  to 
the  SEA. 

(Authority:  20  U,S.C  1413(h)(1)) 

NolK  The  SEA.  as  a  recipient  of  Part  B 
fluids,  is  responsible  for  ensuring  that  all 
public  agencies  in  the  Slate  comply  with  the 
provisions  of  the  Act.  regardless  of  whether 
they  receive  Part  B  funds.  If  an  LEA  elects 
not  to  apply  for  its  Part  B  allotment,  the  State 
would  be  required  to  use  those  funds  to 
ensure  that  FAPE  ia  made  available  to 
children  residing  in  the  area  served  l>y  that 
local  agency.  However,  if  the  local  allotment 
is  oot  sufficient  for  this  purpose,  additional 
State  or  local  fimds  would  have  to  be 
expended  in  order  to  ensure  that  FAPE  and 
the  other  requirements  of  the  Act  are  met. 

Moreover,  if  the  LEA  is  the  recipient  of  any 
other  Federal  fands.  it  would  have  to  be  in 
compliance  with  34  CFR  104.31-104.39  of 
the  regulations  implementing  Section  504  of 
the  Rehabilitation  Act  of  1973.  It  should  be 
noted  that  the  term  "FAPE"  has  different 
meanings  under  Part  B  and  Section  504.  For 
example,  under  Part  B,  FAPE  is  a  statutory 
term  that  requires  special  education  and 
related  services  to  be  provided  in  actXMdanoe 
with  an  lEP.  However,  under  Section  504. 
each  recipient  must  provide  an  education 
that  includes  services  that  are  "dnsignnd  to 
meet  individual  educatimal  naedii  of 
handicapped  persons  as  adaqoatoly  as  the 
needs  of  non  handicapped  persons  are  met  * 
*  *  ".  (34  CFR  104.33(b)).  Thoea  r^ulaUons 
state  that  implementation  of  an  lEP.  in 
accordance  with  Part  B.  is  one  means  of 
meeting  the  FAPE  requiiement  under  section 
504. 


§3001361    Natoa  and  localkm  o(  1 
The  SEA  may  provide  special 
education  and  related  services  under 
§  300.360(a)  in  the  manner  and  at  the 
location  it  considers  appropriate 
(including  regional  and  State  centers). 
However,  the  manner  in  which  the 
education  and  services  are  provided 
must  be  consistent  with  the 
requirements  of  this  part  (including  the 
LRE  provisions  of  §§  300.550-300.556). 

(Authority:  20  U.S.C  14l3(hJ(2)) 


§§300.362-300.300    (Raosrvadl 

§300.370    Uaaof  Stale  agency  aMocaUona. 

(a)  Each  State  shall  use  any  funds  it 
retains  imder  §  300.602  and  does  not 
use  for  administration  imder  §  300.620 
for  any  of  the  following: 

(1)  Support  and  direct  services, 
including  technical  assistance  and 
personnel  development  and  training. 

(2)  Administrative  costs  of  monitoring 
and  complaint  investigation,  but  only  to 
the  extent  that  those  costs  exceed  the 
costs  incurred  for  those  activities  during 
fiscal  year  1985. 

(3)  To  establish  and  implement  the 
mediation  process  required  by 

$  300.506,  including  providing  for  the 
costs  of  mediators  and  support 
personnel. 

(4)  To  assist  LEAs  in  meeting 
personnel  shortages. 

(5)  To  develop  a  State  Improvement 
Plan  under  subpart  1  of  Part  D  of  the  ' 
Act 

(6)  Activities  at  the  State  and  local 
levels  to  meet  the  performance  goals 
established  by  the  State  under  §  300.137 
and  to  support  implementation  of  the 
State  Improvement  Plan  under  sabpart  1 
of  Part  D  of  the  Act  if  the  State  receivaa 
fluids  under  that  subpart.  ^ 

(7)  To  supplement  other  amounts 
used  to  develop  and  implement  a 
Statewide  coordinated  services  system 
designed  to  improve  results  for  children 
and  families,  including  children  with 
disabilities  and  their  families,  but  not  to 
exceed  one  percent  of  the  amount 
received  by  the  State  under  section  611 
of  the  Act.  This  system  must  be 
coordinated  with  and.  to  the  extent 
appropriate,  build  on  the  system  of 
coordinated  services  developed  by  the 
State  under  Part  C  of  the  Act 

(8)  For  subgrants  to  LEAs  for  the 
purposes  described  in  §  300.622. 

(b)  For  the  purposes  of  pcuragraph  (a) 
of  this  section — 

(1)  Direct  services  means  services 
provided  to  a  child  with  a  disability  by 
the  State  directly,  by  contract,  or 
through  other  arrangements;  and 

(2)  Support  services  includes 
implementing  the  comprehensive 
system  of  personnel  development  under 
§§  300.380-300.382.  recruitment  and 
training  of  hearing  officers  and  snrrogate 
parents,  and  public  information  and 
parent  training  activities  relating  to 
FAPE  for  children  with  disabilities. 

(Authority:  20  U.S.C.  1411(f)(3)) 

§300J71    [RaaarwatQ 

miui .  .1,  ■* '  •"  _:^ ^ 

raquiraniant 

A  State  may  use  funds  it  retains  under 
§  300.602  writhout  r^ard  I 
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(a)  The  prohibition  on  commingling  of 
funds  in  §300.152;  and 

(b)  The  prohibition  on  supplanting 
other  funds  in  §  300.153. 

(Authority:  20  U.S.C  1411(fXlXC:)) 

Conqmhaaaive  Syatam  of  Personnel 
Developmaiit 


§300^80 

(a)  Each  State  shall  develop  and 
implement  a  comprehensive  system  of 
personnel  development  that — 

(1)  Is  consistent  with  the  purposes  of 
this  part  and  with  section  635(aK8)  of 
the  Act 

(2)  Is  designed  to  ensure  an  adequate 
supply  of  qualified  special  education, 
r^ular  education,  and  related  services 
personnel: 

(3)  Meets  the  requirements  of 
§§300.381  and  300.382;  and 

(4)  Is  updated  at  least  every  five  years. 

(b)  A  State  that  has  a  State 
improvement  grant  has  met  the 
requirements  of  paragraph  (a)  of  this 
aaction. 

(Aotbocity:  20  U.S.C  1412(aXl4)) 


Eadi  State  must  include,  at  least  an 
analysis  of  State  and  local  needs  fat 
professional  development  for  personnd 
to  serve  children  with  disabilities  that 

includes,  at  a  minimum — 

(a)  The  number  of  personnel 
providing  special  education  and  related 
sarvioes;  ami 

(b)  Relevant  infcxmation  on  currant 
and  anticipated  personnel  vacancies 
and  shorti^ges  (including  the  number  of 
individuals  described  in  patagrq>h  (a) 
of  this  sectioa  with  temporwy 
certification),  and  on  the  extent  of 
certification  or  retraining  necessary  to 
elimtnate  these  shortages,  that  is  based. 
to  the  maxiBnun  extent  possible,  on 
existing  asinnimentB  of  personnel  needs. 

(Autbotity:  20  UJS.C.  1453(bM2XB)) 


Each  State  must  describe  the 
strategies  the  State  will  use  to  address 
the  nmds  idmtified  undv  §  300.381. 
These  strategies  must  include  how  the 
State  ¥dll  address  the  identified  needs 
for  in-senrice  and  inv'Sanrice 
preparaticm  to  ensure  that  all  personnel 
who  work  with  childrm  with 
disabilities  (including  both  professional 
and  paraprofessional  personnel  who 
provide  special  education,  general 
education,  related  services,  or  eariy 
intervention  services)  have  the  skiUs 
and  knowledge  necessary  to  meet  the 
needs  of  children  with  disabilities.  The 
plan  must  include  a  description  of 
how — 


(a)  The  State  will  prepare  general  and 
special  education  personnel  with  the 
content  knowledge  and  collaborative 
skills  needed  to  meet  the  needs  of 
children  with  disabilities  including  how 
the  State  will  wrork  with  other  States  on 
common  certification  critoia; 

(b)  The  State  will  prepare 
professionals  and  panprofessionals  in 
the  area  of  early  intervention  with  the 
content  knowledge  and  collaborative 
skills  needed  to  meet  the  needs  of 
infents  and  toddlers  with  disabilities; 

(c)  The  State  will  wwk  with 
institutions  of  higher  education  and 
other  entities  that  (on  both  a  pre-s«vice 
and  an  in-service  tiesis)  prepare 
personnel  who  work  widi  children  with 
disabilities  to  ensure  that  those 
institutions  and  mitities  develop  the 
capacity  to  support  quality  professional 
development  programs  that  meet  State 
and  local  needs; 

(d)  The  State  will  work  to  develop 
collaborative  agreements  writh  other 
States  for  the  joint  suppot  and 
development  of  programs  to  pnpsn 
personnel  for  vrhich  there  is  not 
sufficimt  demand  within  a  single  State 
to  justify  support  or  development  of   « 
such  a  program  of  preparation; . 

(e)  The  State  wall  work  in 
coUabontion  with  other  Stales, 
particularly  neighboring  States,  to 
address  the  lack  of  uniformity  and 
reciprocity  in  credentialing  of  teachos 
and  other  personnel; 

(f)  The  State  will  enhance  the  ability 
of  teachos  and  others  to  use  strategies, 
such  as  behavioral  interventions,  to 
adilress  the  conduct  of  children  with 
disabilities  that  impedes  the  learning  of 
children  with  disabilities  and  others; 

(g)  The  State  will  acquire  and 
disseminata,  to  teachers,  administrators, 
school  board  memben.  and  related 
services  personnel,  significant 
knowledge  derived  from  educational 
research  and  other  sources,  and  how  the 
State  will,  if  appropriate,  adopt 
{Monusing  practices,  malarials.  and 
Iachnolog3r;  -  <  :> 

(h)  The  State  wiU  rscmft  pcepare.  and 
retain  qualified  perstmnel,  including 
personnel  with  disabilities  and 
personnel  from  groups  that  are  under^ 
represented  in  the  fields  of  regular 
education,  special  education,  and 
reteted  services; 

(i)  The  plan  is  integrated,  to  the 
maximum  extent  possible,  with  other 
professional  development  plans  and 
activities,  including  plans  and  activities 
developed  and  carried  out  undw  other 
Federal  and  State  laws  that  address 
personnel  recruitment  and  training;  and 

(j)  The  State  will  provide  for  the  joint 
training  of  parents  and  special 


education,  related  services,  and  general 
education  personnel. 

(Authority:  20  U.S.C  1453  (cX3XD)) 
§300.383    300.387    [Rsaarvadg 

SubfMTt  O-Chiidran  in  Prlval* 
Schools. 

Children  With  Disabilities  in  Private 
Schools  Placed  or  RefiBned  by  Public 
Agencies 

§300.400    AppHcaMfityo(§§30a400— 


Sections  §§  300.401— 300.402  apply 
only  to  children  with  disabilities  who 
are  or  have  been  placed  in  or  referred 
to  a  private  school  or  facility  by  a  public 
agency  as  a  means  of  providing  special 
edncaition  and  related  services. 

(Antbocity:  20  U.S.C  1412(aNlO)(B)) 


efSEA. 

Each  SKA  shall  ensure  that  a  child 
with  a  disutility  who  is  placed  in  or 
refened  to  a  i»ivate  school  or  facility  by 
a  public  agency — 

(a)  Is  provided  special  education  and 
related  services — 

(1)  In  confbnnance  with  an  lEP  that 
meets  the  requirements  of  §§  300.340— 
300.350; 

(2)  At  no  cost  to  the  parents;  and 

(3)  At  a  school  cm-  femlity  that  meets 
the  standards  that  apply  to  the  SEA  and 
LEAs  (including  the  requirements  at 
this  part):  and 

(b)  Has  all  of  the  rights  of  a  child  widi 
a  disability  who  is  scnrved  by  a  public 
agency. 

(Anthofity:  30  U.S.C  1412(a)(10XB)) 


§  300401.  tks  SEA 


(a)  Mcmitor  compliance  tiuough 
I»ooedures  such  as  writtrai  reports,  on- 
site  visits,  and  parent  questionnaires; 

(b)  Disseminate  copies  of  applicride' 
standards  to  each  private  sdtool  and 
fiMrility  to  which  a  public  agency  has 
referred  or  placed  a  child  with  a 
diaabiUty;  and 

(c)  Provide  an  opporttmity  far  those 
private  schools  and  fecilities  to 
participate  in  the  development  and 
revision  of  State  standards  that  apfdy  to 

tjwtm 

(Authority:  20  U.S.C  1412(aXl0)(B)) 


affFAPEiaaliaaue. 

(a)  Gmeral.  Siil^ect  to  §  300.451 ,  diis 
part  does  not  require  an  LEA  to  pay  for 
Ae  cost  of  education,  including  special 
education  and  related  services,  of  a 
child  with  a  disability  at  a  private 
school  or  fecility  if  that  agency  made 
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FAPE  available  to  the  child  and  the 
panmts  elected  to  place  the  child  in  a 
private  school  ot  bcility. 

(b)  Disagreements  about  FAPE. 
Disagreements  between  a  parent  and  a 
public  agency  regarding  the  availability 
of  a  program  appropriate  far  the  child, 
and  the  question  of  financial 
responsibility,  are  subject  to  the  due 
process  procedures  of  §§  300.500 — 
300.515. 

(c)  Reimbursement  for  private  school 
phcement.  If  the  parents  of  a  child  with 
a  disability,  who  previously  received 
special  education  and  related  services 
under  the  authority  of  a  public  agency, 
•nroU  the  child  in  a  private  elementary 
or  secondary  school  without  the  consent 
of  or  referral  by  the  public  agency,  a 
court  or  a  hearing  officer  may  require 
the  agency  to  reimburse  the  parents  for 
the  cost  of  that  enrollment  if  the  court 
or  hearing  officer  finds  that  the  agency 
had  not  made  FAPE  available  to  the 
child  in  a  timely  manner  prior  to  that 
enrollment. 

(d)  Limitation  on  reimbursement.  The 
cost  of  reimbursement  described  in 
paragraph  (c)  of  this  section  may  be 
reduced  or  denied — 

(l)If- 

(i)  At  the  most  recent  lEP  meeting  that 
the  parents  attended  prior  to  removal  of 
the  child  from  the  public  school,  the 
parents  did  not  inform  the  lEP  team  that 
they  were  reiecting  the  placement 
profKMed  by  the  public  agency  to 
provide  FAPE  to  their  child,  including 
stating  their  concerns  and  their  intent  to 
enroll  their  child  in  a  private  school  at 
public  expense:  or 

(ii)  At  least  ten  (10)  business  day* 
(inchiding^any  holidays  that  occur  on  a 
business  day)  prior  to  the  removal  of  the 
child  from  the  public  school,  the 
parents  did  not  give  written  notice  to 
the  public  agency  of  the  information 
described  in  paragraph  (dXlMi)  of  this 
sectioa; 

(2)  If.  prior  to  the  parents'  removal  of 
the  child  from  the  public  school,  the 
public  agency  informed  the  pareats, 
through  the  notice  requirements 
described  in  §  300.503(a)(1).  of  its  intent 
to  evaluate  the  child  (including  a 
statement  of  the  purpose  of  the 
evaluation  that  was  appropriate  and 
leasooable).  but  the  parents  did  not 
make  the  child  available  for  the 
evaluation:  or 

(3)  Upon  a  judicial  finding  of 
unreasooabifloeas  with  respect  to 
actions  taken  by  the  parents. 

(e)  Exception.  Notwithstanding  the 
notice  requirement  in  paragraph  (dXD 
of  this  section,  the  cost  of 
reimbursement  may  not  be  reduced  or 
denied  for  failure  to  provide  the  notice 
if- 


(1)  The  parent  is  illiterate  and  cannot 
write  in  English: 

(2)  Compliance  with  paragraph  (dXl) 
of  this  section  would  likely  result  in 
physical  or  serious  emotional  harm  to 
the  child: 

(3)  The  school  prevented  the  parent 
from  providing  the  notice;  or 

(4)  The  parents  had  not  received 
notice,  pursuant  to  section  615  of  the 
Act,  of  the  notice  requirement  in 
paragT^th  (dXl)  of  this  section. 

(Authority:  20  U.S.C  1412(aXlOMC)) 

C3iildren  With  Disabilities  Enrolled  by 
Their  Parents  in  Private  Schools 


|30a460    Daflnittonof' 


As  used  in  this  part,  private  school 
children  with  disabilities  means 
children  with  disabilities  enrolled  by 
their  (>arents  in  private  schools  or 
facilities  other  than  children  with 
disabilities  covered  under  $$  300.400- 
300.402. 

(Authority:  20  U.S.C  1412(aXlOXA))     - 
1300.461    CMM  find  tor 


Each  public  agency  mtist  locate, 
identify  and  evaluate  all  private  school 
children,  including  religiously-affiliated 
school  children,  who  have  disabilities 
residing  in  the  jurisdiction  of  the  agency 
in  accordance  with  §§300.125  and 
300.220.     . 

(Authority:  20  U.S.C  1412(aKlOXAXii)) 


f  300.452 

To  the  extent  consistent  with  their 
number  and  location  in  the  State, 
provision  must  be  made  for  the 
participation  of  private  school  children 
with  disabilities  in  the  prof^ram  assisted 
or  carried  out  under  Pert  B  of  the  Act 
by  providing  them  with  special 
education  and  relaCad  services  in 
accordance  with  §§  300.453-300.462. 

(Authority:  20  US.C  1412(aXlWAXi)} 

To  meet  the  requirement  of  §  300.452. 
each  LEA  must  spend  on  providing 
special  education  and  related  services  to 
private  school  children  with 
disabilities — 

(a)  For  children  aged  3  through  21.  an 
amount  that  is  the  same  proportion  of 
the  LEA's  total  subgrant  imder  sections 
611(g)  of  the  Act  as  the  number  of 
private  school  children  with  disabilities 
aged  3  through  21  residing  in  its 
jurisdiction  is  to  the  total  number  of 
children  with  disabilities  in  its 
jurisdiction  ased  3  through  21;  and 

(b)  For  children  aged  3  through  5.  an 
amount  that  is  the  same  proportion  of 
the  LEA's  total  subgrant  uncMr  section 


619(g)  of  the  Act  as  the  number  of 
private  school  children  with  disabilities 
aged  3  through  5  residing  in  its 
jurisdiction  is  to  the  total  number  of 
children  with  disabilities  in  its 
jurisdiction  aged  3  through  5. 

(Authority:  20  U.S.C  1412(aHlOXA)) 

Note:  SEAs  and  LEAs  are  not  prohibited 
from  providing  services  to  private  school 
chiidien  with  disabilities  in  excess  of  thoaa 
required  by  this  part,  consistent  with  State 
law  or  local  policy. 


(a)  No  individual  right  to  special 
education  and  related  services.  No 
private  school  child  writh  a  disability 
has  an  individual  right  to  receive  some 
or  all  of  the  special  education  and 
related  services  that  the  child  would 
receive  if  enrolled  in  a  public  school. 
Decisions  about  the  services  that  will  be 
provided  to  private  school  children  with 
disabilities  under  §§  30a452-300.462. 
must  be  made  in  accordance  vrlth 
paragraphs  (b),  (c)  and  (d)  of  this 
section. 

(b)  Consultation  with  reppesentatives 
of  private  school  children  with 
disabilities.  Each  LEA  shall  consult,  i#  ' 
a  timely  and  meaningful  way,  with 
appropriate  representatives  of  private 
school  children  with  disabilities  in  light 
of  the  funding  under  §  300.453,  the 
number  of  private  school  children  with 
disabilities,  the  needs  of  private  school 
children  with  disabilities,  and  their 
location  to  decide — 

(1)  Which  children  will  leoeive 
services  under  §  300.452; 

(2)  What  services  will  be  provided: 

(3)  How  the  services  will  oe  provided; 
and 

(4)  How  the  services  provided  will  be 
evaluated. 

(c)  Genuine  opportunity.  Each  LEA 
shall  give  ^propriate  representatives  of 
private  school  children  with  disabilities 
a  genuine  opportunity  to  express  their 
views  regarding  each  matter  that  is 
subject  to  the  consultation  requiremenls 
in  this  section. 

(d)  Timing.  The  consultation  required 
by  paragraph  (b)  of  this  section  must 
occur  before  the  LEA  makes  any 
decision  that  affects  the  opportunities  of 
private  school  children  widi  disabilities 
to  participate  in  services  under 

§§  300.452-300.462. 

(e)  Decisions.  The  LEA  shall  make  the 
final  decisions  with  respect  to  the 
services  to  be  provided  to  eligible 
private  school  children. 

(Authority:  20  U.S.C  1412(aXlOXA}) 


§300.465 

(a)  Comparable  services.  The  services 
provided  private  school  children  with 
disabilities  must  be  comparable  in 
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quality  to  services  provided  to  children 
with  disabilities  enrolled  in  public 
schools. 

(b)  Services  provided  in  accordance 
with  an  lEP.  The  lEP  for  each  private 
school  child  with  a  disability  who 
receives  services  under  §  300.452  must 
address  the  services  that  the  LEA  has 
determined  that  it  will  provide  the  child 
in  light  of  the  services  diat  the  LEA  has 
determined,  through  the  process 
described  in  §§  300.453-300.454,  it  will 
make  available  to  private  school 
childrm  with  disabilities. 

(c)  Definition.  As  used  in  this  section, 
camparaUe  in  quality — 

(1)  Means  that  services  provided 
private  school  children  with  disabilities 
must  be  provided  by  similarly  qualified 
personnel: 

(2)  Does  not  require  the  same  amount 
of  service  for  private  school  children 
with  disabilities  as  for  children  with 
diiatrilities  in  public  schools:  and 

(3)  Does  not  reiyiire  that  any 
particular  child  receive  service  or 
receive  the  same  amount  of  service  the 
child  would  receive  in  a  public  acbooL 

(Authoritr.  20  U.S.C  1412(aXlOXA)) 


(a)  On-site.  Saiwicas  provided  to 
priv^e  school  children  with  disdulities 
may  be  provided  on-site  at  a  child's 
fuivate  school,  including  a  religiously- 
affiliated  school,  to  the  extant  consistent 
with  Uw. 

(b)  Thuupofftatian.  (1)  Ttansportation 
of  fHivate  sdiool  children  with 
dinbiBties  to  a  site  oth«r  than  a  child's 
private  school  must  be  provided  if 
necassaiy  far  a  child  to  benefit  from  or 
partidpata  in  the  other  services  oChred. 

(2)  Ine  cost  of  that  transportatioo  may 
be  included  in  ralmlaHng  whether  the 
LEA  has  met  th*  requirement  of 
§300.453. 

(Aatharitr.  20  U.&a  1412(aXlOXA)) 

Nala  1:  Tha  dadaioM  of  d»  Soprana 
CoaAiu  Zainatv.CatatinaFoathilbScinoi 
DiML  (1M3)  aad  Agottim  r.  Faftan  (1997) 
make  daar  that  LEAs  may  provide  special 
•ducalioB  and  raialad  sannoae  OD-sUa  at 
raUgioiialy-affiHated  privrta  scboob  in  a 
manner  that  does  not  violate  the 
KstaMithment  Clauae  of  the  Firrt 
Amendment  to  the  U.  S.  Conatitutiaa. 

Nate  2:  With  ragaid  to  tranxportatioa 
aatvicaa.  adbool  diaCricts  are  not  required  to 
pnvida  transpoctatiaa  from  the  student's 
hoBM  to  the  private  achool.  faut  only  to  the 
site  where  the  service*  are  affared.  and  eitlk» 
return  the  student  to  the  private  achool  or  to 
tlia  student's  home,  depending  on  the  Hming 
of  thai 


fruled  to  meet  the  requirements  of 
§§  300.452-300.462,  including  the 
provision  of  services  indicated  on  the 
child's  lEP. 

(b)  State  complaints.  Complaints  that 
an  SEA  or  LEA  has  felled  to  meet 
requirements  of  §§  300.451-300.462 
may  be  filed  under  the  procedures  in 
§§  300.660-300.662. 

(Authority:  20  US.C.  1412(aXl0XA)) 


§300.458 

An  LEA  may  not  use  funds  available 
imder  section  611  or  619  of  the  Act  for 
classes  that  are  organized  separately  on 
the  basis  of  school  enrollment  or 
..religion  of  the  students  if — 

(a)  The  classes  are  at  the  same  site: 
wl 

(b)  The  rlasses  include  students 
enrolled  in  puUic  sdmols  and  students 
enrolled  in  private  schools. 

(Audurity:  20  U.SXL  1412(aXl0KA)) 


(a)  An  LEA  HMjr  not  use  ftuads 
prcnrided  under  section  611  w  619  of 
the  Act  to  finance  the  existiBg  level  of 
instruction  in  a  private  school  or  to 
otherwise  han^t  the  private  schooL 

(b)  The  LEA  shall  use  funds  i»ovided 
under  Part  B  of  the  Act  to  meet  the 
special  educational  needs  of  students 
enrolled  in  private  srhnols,  but  not  lor— 

(1)  The  needs  of  a  private  school:  or 

(2)  The  general  needs  of  the  students 
enrolled  in  the  private  schooL 

Uadmrity:  20  U&C  1412(aXl(H(A)) 
§300.400   UaaafpoMteadiaaiperaainsL 

An  LEA  may  use  funds  available 
under  sections  611  and  619  of  the  Act 
to  make  public  personnel  available  in 
odiar  than  public  bcilitiea — 

(a)  To  the  extmt  necessary  to  provide 
services  under  §§  300.450-300.462  tm 
private  school  children  urith  disabilities: 


§30a467 

(a)  IXie  process  inapplicable.  The 
procedures  in  §§  300.504-300.515  do 
not  q>ply  to  nnmpl«int«  that  an  LEA  has 


(b)  If  those  services  are  not  noraadly 
provided  by  the  private  schooL 

(AudKrity:  20  UX.C  1412(aXl0XAn 

§Siii4t1    tteaalprteiteacfcealyawai— I 

An  LEA  may  use  funds  available 
under  sections  611  or  619  of  the  Act  to 
pay  fcM'  the  services  of  an  mnployee  of 
a  private  school  if — 

(a)  The  employee  perfuims  the 
sovices  outside  of  his  or  her  regular 
hours  of  duty:  snd 

(b)  'The  employee  peifmms  the 
services  under  public  supervision  and 
controL 

(Authority:  20  \3SXL  1412(aX»)XA)) 


§3001402 

benslll  of  prtvate  school  driMren  wIMi 


(a)  A  public  ageiKry  must  keep  tide  to 
and  exercise  continuing  administrative 
control  of  all  property,  equipment,  and 
supplies  that  the  public  agency  acquiras 
with  funds  under  section  611  or  619  of 
the  Act  for  the  benelll  of  private  sdiool 
children  with  disabilities. 

(b)  The  public  agency  may  place 
equipment  and  supplies  in  a  private 
sciiool  for  the  period  of  time  needed  fcir 
the  nrosram. 

(c)  The  public  agency  shall  ensure 
that  the  equipment  and  supplies  placed 
in  a  private  achool — 

(1)  Are  used  only  iw  Part  B  purposes: 
and 

(2)  Can  be  removed  from  the  private 
school  ivithout  remodeling  the  private 
school  Cscili^. 

(d)  The  puolic  agency  shall  remove 
equipment  and  supplies  from  a  private 
school  if^ 

(1)  The  equipment  and  su{^>liBS  are 
no  longer  needed  for  Part  B  purposes;  or 

(2)  Ronoval  is  necessary  to  avoid 
unauthmized  use  of  the  equipment  md 
suimlies  for  other  than  Part  B  purposes. 

(e)  No  funds  under  Past  B  otdw  Act 
may  be  uaed  for  repairs,  minor 
remodeling,  or  construction  of  private 
school  facilities. 

(Authority:  20  U.S.C  M12(aXl0XA)) 
IT  By. 


W  The  Secretary  implemente  a  by- 
pass  if  an  SEA  is.  and  was  on  Decamber 
2. 1963,  prohibited  by  law  from 
providing  ka  the  participation  of  private 
school  children  with  dirabilities  in  the 
program  assisted  or  carried  out  under 
Part  B  of  the  Act.  as  required  by  sectioa 
612(aXlOXA)  of  the  Act  and  by 
§§300.452-300.462. 

(b)  The  Secretary  waives  dw 
reqturemmt  of  section  612(sXlOXA)  of 
the  Act  and  of  §§  300.452-300.4A2  if  the 
Secretary  implemente  a  by-pass. 

(Antfaority:  20  U.SC  1412(fXl)) 


(a)  Before  implementing  a  by-pass,  the 
Secretary  consults  with  appropriate 
puUic  and  private  'school  officials, 
induding  SEA  officials,  in  the  »IVi«MJ 
State  to  consider  matters  such  as — 

(1)  The  prafailrition  imposed  by  State 
law  that  results  in  the  need  for  a  by- 


(2)  The  scope  and  nature  of  the 
services  raqufred  by  private  school 
children  with  disabilities  in  the  Stete, 
and  the  ntimber  of  children  to  be  served 
under  the  by-pass;  and 
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(3)  The  establishment  of  policies  and 
procedures  to  ensure  that  private  school 
children  with  disabilities  receive 
services  consistent  with  the 
requirements  of  section  612(aMlOXA)  of 
the  Act  and  §§  300.452-300.462. 

(b)  After  determining  that  a  by-pass  is 
required,  the  Secretary  arranges  for  the 
provision  of  services  to  private  school 
children  with  disabflities  in  the  State  in 
a  manner  consistent  with  the 
requirements  of  section  612(a)(10HA)  of 
the  Act  and  §§  300.452-300.462  by 
providing  services  through  one  or  more 
agreements  with  appropriate  parties. 

(c)  For  any  Escal  year  that  a  by-pass 
is  implemented,  the  Secretary 
determines  the  maximum  amount  to  be 
paid  to  the  providers  of  services  by 
multiplying — 

(1)  A  per  child  amount  that  may  not 
exceed  the  amount  per  child  provided 
by  the  Secretary  under  Part  B  of  the  Act 
for  all  children  with  disabilities  in  the 
State  for  the  preceding  Bscal  year,  by 

(2)  The  number  of  private  school 
children  with  disabilities  (as  defined  by 
§§  300.7(a)  and  300.450)  in  the  State,  as 
determined  by  the  Secretary  on  the  basis 
of  the  most  recent  satisfactory  data 
available,  which  may  include  an 
estimate  of  the  number  of  those  children 
with  disabilities. 

(d)  The  Secretary  deducts  from  the 
State's  allocation  under  Part  B  of  the  Act 
the  amount  the  Secretary  determines  is 
necessary  to  implement  a  by-pass  and 
pays  that  amount  to  the  provider  of 
services.  The  Secretary  may  withhold 
this  amount  from  the  State's  allocation 
pending  final  resolution  of  any 
investigation  or  complaint  that  could 
result  in  a  determination  that  a  by-pass 
must  be  implemented. 

(Authority:  20  U.S.C  1412(fX2)) 
Doe  ProcoM  Pracedures 


(Authority:  20  U.S.C  1412(fK3KA)} 


•t 


%  300.482    NoMce  of  inlMil  to  liiiplwiiMil  a 


(a)  Before  taking  any  final  action  to 
implement  a  by-pass,  the  Secretary 
provides  the  afiected  SEA  with  written 
notice. 

(b)  In  the  written  notice,  the 
SecKtary — 

(1)  States  the  reasons  for  the  proposed 
by-pass  in  sufficient  detail  to  allow  the 
SEA  to  respond:  and 

(2)  Advises  the  SEA  that  it  has  a 
specific  period  of  time  (at  least  45  days) 
from  receipt  of  the  written  notice  to 
submit  written  Directions  to  the 
proposed  by-pass  and  that  it  may 
request  in  writing  the  opportunity  for  a 
hearing  to  show  cause  why  a  by-pass 
should  not  be  implementCMl. 

(c)  The  Secretary  sends  the  notice  to 
the  SEA  by  certified  mail  with  return 
receipt  requested. 


1300.483    RequMtlDshowi 

An  SEA  seeking  an  opportunity  to 
show  cause  why  a  by-pass  should  not  be 
implemented  shall  submit  a  written 
request  for  a  show  cause  hearing  to  the 
Secretary. 

(Authority:  20  U.S.C  1412(fK3)) 


f  300.486    nung  requlramenta. 

(a)  Any  written  submission  under 
§§  300.482-300.485  must  be  filed  by 
hand-delivery,  by  mail,  or  by  facsimile 
transmission.  The  Secretary  discourages 
the  use  of  bcsimile  transmission  for 
documents  longer  than  five  pages. 

(b)  The  filing  date  under  paragraph  (a) 
of  this  section  is  the  date  the  document 


f30a484    Show) 

(a)  If  a  show  cause  hearing  is 
requested,  the  Secretary — 

(1)  Notifies  the  SEA  and  other 
appropriate  public  and  private  school 
officiids  of  the  time  and  place  for  the 
hearing;  and 

(2)  Designates  a  person  to  conduct  the . 
show  cause  hearing.  The  designee  must 
not  have  had  any  responsibility  for  the 
matter  brought  for  a  hearing. 

(b)  At  the  show  cause  hearing,  the 
designee  considers  matters  such  as — 

(1)  The  necessity  for  implementing  a 
by-pass; 

(2)  Possible  fectiial  errors  in  the 
written  notice  of  intent  to  implement  a 
by-pass;  and 

(3)  The  objections  raised  by  public 
and  private  school  representatives. 

(c)  The  designee  may  regulate  the 
course  of  the  proceedings  and  the 
conduct  of  parties  during  the  pendency 
of  the  proceedings.  The  designee  takes 
all  steps  necessary  to  conduct  a  fair  and 
impartial  proceeding,  to  avoid  delay, 
and  to  maintain  order. 

(d)  The  designee  may  interpret 
applicable  statutes  and  regulations,  but 
may  not  waive  them  or  rule  on  their 
validity. 

(e)  The  designee  arranges  for  the 
preparation,  retention,  and,  if 
appropriate,  dissemination  of  the  record 
of  the  hearing. 

(Authority:  20  VS.C.  1412(f)(3)) 


f3oa4a6 

(a)  The  designee  who  conducts  tiie 
show  cause  hearing — 

(1)  Issues  a  written  decision  that 
includes  a  statement  of  findings;  and 

(2)  Submits  a  copy  of  the  decision  to 
the  Secretary  and  smds  »<»py  to  each 
party  by  certified  mail  with  return 
receipt  requested. 

(b)  Each  party  may  submit  comments 
and  recommendations  on  the  designee's 
decision  to  the  Secretary  within  15  days 
of  the  date  the  party  receives  the 
designee's  decision. 

(c)  The  Secretary  adopts,  reverses,  or 
modifies  the  designee's  decision  and 
notifies  the  SEA  of  the  Secretary's  final 
action.  That  notice  is  sent  by  certified 
mail  with  return  receipt  requested. 

(Authority.  20  US.C.  1412(0(3)) 


(1)  Hand-delivered; 

(2)  Mailed;  or 

(3)  Sent  by  facsimile  transmission. 

(c)  A  party  filing  by  facsimile 
transmission  is  responsible  for 
confirming  that  a  complete  and  legible 
copy  of  the  doctunent  was  received  by 
the  Department. 

(d)  II  a  document  is  filed  by  facsimile 
transmission,  the  Secretary  or  the 
hearing  officer,  as  applicable,  oiay 
require  the  filing  of  a  follow-up  hard 
copy  by  hand-delivery  or  by  inail  within 
a  reasonable  period  of  time. 

(e)  If  agreed  upon  by  the  parties, 
service  of  a  document  may  be  made 
upon  the  other  party  by  facsimile 
transmission. 

(Authority:  20  U.S.C.  1412(fX3)) 


f30a487 

If  dissatisfied  with  the  Secretary's 
final  action,  the  SEA  may,  within  60 
days  after  notice  of  that  action,  file  a 
petition  for  review  with  the  United 
States  Comt  of  Appeals  for  the  circuit  in 
which  the  State  is  located.  The 
procedures  for  judicial  review  are 
described  in  section  612(fX3)(B>-(D)  of 
the  Act. 

(Authority:  20  U.S.C  1412(fX3)(B)-(D)) 

Subparts — Procadural  Safaguards 
Doe  Procaw  Prooadum  far  Paranta  aad 


f30aS00    Ganaral  raaponaBiWty  o(  puMc 


(a)  Responsibility  of  SEA  and  other 
public  agencies.  Each  SEA  shall  ensure 
that  each  public  agency  establishes, 
maintains,  and  implements  procedural 
safeguards  that  meet  the  requirements  of 
§§  300.500--S  300.529. 

(b)  Definitions  of  "consent," 
"evnluation,"  and  "personally 
identifiable."  As  used  in  this  part — 

(1)  Consent  means  that — 

(i)  The  parent  has  been  fully  informed 
of  all  information  relevant  to  the  activity 
for  which  consent  is  sought,  in  his  or 
her  native  language,  or  <Aber  mode  of 
communication; 

(ii)  The  parent  understands  and  m^inas 
in  writing  to  the  carrying  out  of  the 
activity  for  which  his  or  her  consent  is 
soughC  and  the  consent  describes  that 
activity  and  lists  the  records  (if  any)  that 
will  be  released  and  to  whom;  and 
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(iii)  The  parent  understands  that  the 
granting  of  consent  is  voluntary  on  the 
part  of  the  parent  and  may  be  revoked 
'at  any  time; 

(2)  £va7uation  means  procedures  used 
in  accordance  with  §^300.530-300.536 
to  determine  whether  a  child  has  a 
disability  and  the  nature  and  extent  of 
the  special  education  and  related 
sravices  that  the  child  needs.  The  term 
means  procedures  used  selectively  with 
an  individual  child  and  does  not 
include  basic  tests -administered  to  or 
procedures  used  with  all  children  in  a 
school,  grade,  or  class;  and 

(3)  Personally  identifiable  means  that 
information  inchides — 

(i)  The  name  of  the  child,  the  child's 
parent,  or  other  family  member. 

(ii)  The  address  of  the  child; 

(iii)  A  personal  identifier,  such  as  the 
child's  social  security  number  or 
student  number  or 

(iv)  A  list  of  penonal  characteristics 
or  other  information  that  would  make  it 
possible  to  identify  the  child  with 
reasonable  certainty. 

(Audiority:  20  U.S.C  141S(a)) 

Note:  With  respect  to  par^raph  (bXlXiii) 
of  this  Mction,  the  parmt't  ability  to  tevttke 
conaent  if  invoked,  is  not  retroactive,  i.e.,  it 
does  not  negste  an  acdoB  tiiat  has  occurred 
after  the  nonaent  was  given  and  befafe  it  was 
revoked. 


$300,801 


OppartanMy  to 

In 


(a)  General.  The  parents  of  a  child 
with  a  disability  must  be  afforded,  in 
accordance  with  the  procedures  of 

§§  300.562-300.569.  an  opportunity  to — 

(1)  Inspect  and  review  all  education 
rectwds  with  respect  to — 

(i)  The  identification,  evaluation,  and 
educational  placement  of  the  child;  and 

(ii)  The  provision  of  FAPE  to  the 
child;  and  .   . 

(2)  Participate  in  all  mnetlngw  with 
respect  ti>— 

(i)  The  identification,  evaluation,  and 
educational  placement  of  the  child;  and 

(ii)  The  proviakn  of  FAPE  to  the 
child. 

(b)  Parent  paitkapation  in  ateetiags. 
(1)  Each  public  agency  shall  provide 
notice  consistent  with  §  300.345  (aXl) 
and  (bXl)  to  ensure  that  parents  of 
chilcfam  with  disabilities  have  the 
opportunity  to  participate  in  meeting 
described  in  paragraph  (aX2)  of  this 
section. 

(2)  For  purposes  of  this  section,  the 
tarm  "meetings"  means  a  prearranged 
event  in  which  public  agency  personnel 
come  together  at  the  same  time  and 
place  to  discuss  any  matter  described  in 
paragraph  (a)(2)  of  this  section  relating 
to  an  individual  child  with  a  disability. 
The  t^rm  does  not  include  informal  or 


unscheduled  conversations  involving 
public  agency  personnel  and 
conversations  on  issues  such  as  teaching 
methodology,  lesson  plans,  or 
coordination  of  service  provision  if 
those  issues  are  not  addressed  in  the 
child's  lEP.  The  term  also  does  not 
include  preparatory  activities  that 
public  agency  personnel  engage  in  to 
develop  a  proposal  or  response  to  a 
parent  proposal  that  will  be  discussed  at 
a  latra  meeting. 

(c)  Parent  invoivement  in  placement 
decisions.  (1)  Each  public  agency  shall 
ensure  that  the  parents  of  each  child 
with  a  disability  are  members  of  any 
group  that  makes  decisions  on  the 
educational  placemmit  of  their  child. 

(2)  In  implementing  the  requireanents 
of  paragraph  (cKl)  of  this  section,  the 
pi^lic  agency  shaU  use  procedures 
consistent  with  the  procedures 
described  in  §  300.345  (a)  through  (bXl). 

(3)  If  nei^Mr  parent  can  participate  in 
a  meeting  in  which  a  decision  is  to  be 
made  relating  to  the  educational 
placement  of  their  child,  the  public 
agency  shall  use  other  methods  to 
ensure  their  participation,  including 
individual  or  confnence  telephone 
calls,  or  video  conferencing. 

(4)  A  placement  decision  may  be 
made  by  a  group  without  the 
involvemmt  of  the  parents,  if  the  puUic 
agency  is  unable  to  obtain  the  parents' 
participation  in  the  decisicui.  In  this 
case,  the  public  agency  must  have  a 
record  of  its  attempt  to  ensure  their 
involvement,  including  infionnation  that 
is  consistent  with  die  requirements  of 

§  300.345(d). 

(5)  The  public  agency  shall  take 
whatever  action  is  necessary  to  ensure 
that  the  parents  understand,  and  are 
able  to  participate  in,  any  group 
discusuons  rtdating  to  the  educational 
placement  of  their  child,  including 
arranging  for  an  interpreter  for  parents 
with  deafness,  or  w^ose  native  language 
is  otlrar  than  English. 

(Authority:  20  US.C.  1414(f).  1415(b)(1)) 


(a)  Genaal.  (1)  The  parents  of  a  diild 
with  a  disability  have  the  right  under 
this  part  to  c^Jtain  an  indepotdent 
educational  evaluation  of  the  child, 
subject  to  paragraphs  (b)  through  (e)  of 
this  section. 

(2)  Each  public  agency  shall  provide 
to  parents,  on  request,  information 
about  where  an  independent 
educational  evaluation  may  be  obtained. 

(3)  For  the  purposes  of  this  part — 
(i)  Independent  educational 

evaluation  means  an  evaluation 
conducted  by  a  qualified  examiner  who 
is  not  en^>loyed  by  the  public  agency 


responsible  for  the  education  of  the 
child  in  question;  and 

(ii)  Public  expense  means  that  the 
public  agency  either  pays  for  the  ftdl 
cost  of  the  evaluation  or  ensures  that  the 
evaluation  is  otherwise  provided  at  no 
cost  to  the  parent,  consistent  with 
§300.301. 

(b)  Parent  right  to  evaluation  at  public 
expense.  A  parent  has  the  right  to  an 
independent  educational  evaluation  at 
public  expense  if  the  parent  disagrees 
with  an  evaluation  obtained  by  the 
public  agency.  If  a  paraxt  requests  an 
independent  educational  evaluation  at 
public  e:qMaise.  the  public  agency  must, 
without  unnecessary  delay,  either 
initiate  a  hearing  undo  §  300.507  to 
show  that  its  evaluation  is  approi»i^a. 
or  insure  an  independent  educational 
evaluation  is  provided  at  public  expense 
unless  the  agency  demonstrates  in  a 
hearing  under  §  300.507  that  the 
evaluation  obtained  by  the  parent  did 
not  meet  agency  criteria.  If  the  public 
agency  initiates  a  Htmring  and  the  final 
decision  is  that  the  agency's  evaluation 
is  appropriate,  the  parent  still  has  the 
right  to  an  independent  educational 
evaluation,  but  not  at  public  expense. 

(c)  Parent-itutiated  evaluations.  If  tibe 
parent  obtains  an  independent 
educational  evaluation  at  private 
entense,  the  results  of  the  evaluation — 

(1)  Must  be  consid«ed  by  the  public 
agency,  if  it  meets  agency  criteria,  in 
any  decision  made  with  respect  to  the 
provision  of  FAPE  to  the  child;  and 

(2)  May  be  presented  as  evidence  at  a 
hearing  under  this  subpart  regarding 
that  child. 

(d)  Requests  for  evaluations  by 
hearing  officers.  U  a  hearing  officer 
requests  an  independent  educational 
evaluatioo  as  part  of  a  hearing,  the  coat 
of  the  evaluatifHi  must  be  at  public 


e)  Agency  criteria.  (1)  If  an 
independent  edticational  evaluati(»  is 
at  pvdilic  expeasm,  the  criteria  under 
which  the  evaluation  is  obtained, 
including  the  location  of  the  evaluation 
and  the  qualifications  of  the  examiner, 
must  be  the  same  as  the  criteria  that  the 
public  agency  uses  when  it  initiates  an 
evaluation. 

(2)  Except  for  the  criteria  described  in 
paragraph  (e)(1)  of  this  section,  a  public 
agency  may  not  impose  conditions  or 
timelines  related  to  obtaining  an 
independmt  educational  evaluation  at 
public  expense. 

(Authority:  20  U.S.C  1415(bXl)) 

Nets  1:  tf  a  par«it  requests  an  independent 
educational  evaluation  at  public  expense, 
there  is  BO  requirement  under  Part  B  of  the 
Act  that  ths  parent  specify  areas  of 
disagreement  with  the  public  agency's 
evaluation  as  a  prior  conditioo  to  obtaining 
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the  iiidepaod«nt  educational  evaluation. 
Thus,  unless  a  public  agency  chooaes  to 
initiate  a  due  process  hearing  in  accoidance 
with  paragraph  (b)  of  this  section,  the  agency 
must  respond  to  the  parent's  request  by 
insuring  an  independent  educational 
evaluation  is  provided  at  public  expense  in 
a  timely  manner.  A  public  agency  may  not 
impose  conditions  on  obtaining  an 
imiependmit  educational  evaluation,  other 
than  the  agency  criteria  daacribed  in 
pangrapb  (e)  of  this  section. 

Nate  2:  This  section  requires  public 
agencies  to  provide  parents  with  information 
on  how  and  where  an  independent 
educational  evaluation  of  their  child  at 
public  expense  can  be  obtained.  Public 
agencies  are  encouraged  to  make  this 
infmmation  widely  available  to  parents  in  a 
itiannr  that  is  readily  imderstandable  to  the 
gaoeial  public  so  that  if  parents  disagree  «rith 
■n  agency  evaluation  they  will  have  accesa  to 
the  criteria  the  agency  will  apply  to  an  lEE. 

A  public  agency  may  not  requira  that 
•valuationa  obtained  by  parents  meat  all 
afjtaef  otana.  if  doing  so  would  be 
fan  iMisialaut  with  the  parents'  right  to  an  lEE. 
For  example,  the  agency  could  not  require  a 
parent  to  meet  a  critarion  that  required  the 
lEE  to  be  conducted  by  an  agency  employee. 

§300.509    PrtornolieabyttMpubile 
UQIKKyi  contanl  o(  woMo. 

(a)  Nodce.  (1)  Written  notice  that 
meets  the  requiremeats  of  paragraph  (b) 
of  this  section  must  be  given  to  the 
pareoti  of  a  child  with  a  disability  a 
iBMiiiiaMe  time  before  die  public 


B)?rop. 


(i)  Propoees  to  initiate  or  rhany  the 
identification,  evaloation.  or 
educational  placement  of  the  child  or 
the  prorision  of  FAPE  to  the  child;  or 

(ii)  Refuses  to  initiate  or  change  the 
identification,  evaluation,  or 
educational  placenaot  of  the  child  or 
the  provision  of  FAPE  to  the  child. 

(2)  If  the  notice  described  under 
paragraph  (aKl)  of  this  section  relates  to 
an  actioQ  proposed  by  the  public  agency 
that  also  requires  parental  conamt 
under  $  300.50S.  the  agHicy  may  give 
notice  at  the  same  time  it  requests 
parent  consent 

(b)  Content  of  notice.  The  notice 
reqidrad  under  paragraph  (a)  of  this 
section  must  include — 

(1)  A  description  of  the  action 
proposed  or  refused  by  the  agency: 

(2)  An  explanation  of  why  the  agaocy 
propoees  or  rsKises  to  take  the  action; 

(3)  A  description  of  any  other  options 
Goosideied  and  the 

I  why  thoae  options  were 


(4)  A  rtaetrtpUiJo  of  eech  evaluaticui 
preoBduie,  ta^  racwd,  or  ropoft  tbe 
agiacy  used  as  a  basis  far  the  ptopoaed 
ariefoaedactiaa: 

(5)  A  description  of  any  other  fiKtors 
that  are  relevant  to  the  agency's 
peopoaal  or  rabiaal; 


(6)  A  statement  that  the  parents  of  a 
child  with  a  disability  have  protection 
under  the  procedural  safeguards  of  this 
part  and.  if  this  notice  is  not  an  initial 
referral  for  evaluation,  the  means  by 
which  a  copy  of  a  description  of  the 
procedural  safeguards  can  be  obtained; 

(7)  Sources  for  parents  to  contact  to 
obtain  assistance  in  understanding  the 
provisions  of  this  part;  and 

(8)  A  statement  mfbrming  the  parents 
about  the  State  complaint  procedures 
under  §§  300.660-300.662,  including  a 
deacription  of  how  to  file  a  complaint 
and  tlw  timelines  under  those 
procedures. 

(c)  Notice  in  understandable 
language.  (1)  The  notice  required  under 
paraoaph  (a)  of  this  section  must  be — 

(i)  Written  in  language 
understandable  to  the  general  public: 
and 

(ii)  Provided  in  the  native  language  of 
the  parent  or  other  mode  of 
communication  used  by  the  parent, 
unless  it  is  clearly  not  fieasible  to  do  so. 

(2)  If  the  native  language  or  other 
mode  of  communication  of  the  parent  is 
not  a  written  language,  the  SEA  or  LEA 
shall  take  steps  to  ensure — 

(i)  That  the  notice  is  translated  orally 
or  by  other  means  to  the  parent  in  his 
or  her  native  language  or  other  mode  of 
communication; 

(ii)  That  the  parent  understands  the 
content  of  the  notice;  and 

(iii)  That  there  is  Mfritten  evidence 
that  the  requirements  in  paragraphs 
(cKZ)  (i)  and  (ii)  of  this  section  bave 
been  met 

(Autfaocity:  20  U.S.C  1415  (b)  (S),  (4^and  (c). 
1414(hXl)) 


(a)  Generai.  A  copy  of  the  procedural 
safeguards  available  to  the  parents  of  a 
child  with  a  disability  must  be  given  to 
the  parents,  at  a  minimum — 

(1)  Upon  initial  refaiTal  for  evaluation; 

(2)  Upon  eech  notification  of  an  lEP 
meeting; 

(3)  Upon  reevahiation  of  the  child; 
and 

(4)  Upon  receipt  tif  a  raqnest  for  doe 
process  under  §  300.507. 

(b)  Concents.  The  procedural 
safegtiards  notioe  aust  include  a  full 
explanation  }f  all  <tf  the  procedural 
safeguards  availabk  undier  §§  300.403. 
300.500-300.520,  aad  300.560-300577 
relating  to — 

(1)  bidepeadent  educational 
evaluetiao; 

(2)  Prior  writlao  aotice: 
(3)PtowHelrnMiert. 

(4)  Acceas  to  educelieiial  recmda; 

(5)  Opportunity  to  {nesent 
complaints; 

(6  j  The  child's  placement  during 

'  of  due  proceaa  proceedings; 


(7)  Procedures  for  students  who  are 
subject  to  placement  in  an  interim 
alternative  educational  setting: 

(8)  Requirements  for  unilateral 
placement  by  parents  of  children  in 
private  schools  at  public  expense; 

(9)  Mediation; 

(10)  Due  process  hearings,  including 
requirements  for  disclosure  of 
evaluation  results  and 
recommendations; 

(11)  State-level  appeals  (if  applicable 
in  that  State); 

(12)  Civil  actions;  and 

(13)  Attorneys'  fees. 

(c)  Notice  in  understandable 
language.  (1)  The  notice  required  under 
paranaph  (a)  of  this  section  must  be — 

(!)  Written  in  language 
imderstandable  to  the  general  public: 
and 

(ii)  Provided  in  the  native  language  of 
the  parent  or  other  mode  of 
communication  used  by  the  parent 
imless  it  is  clearly  not  feasible  to  do  so. 

(2)  If  the  native  language  or  other 
mode  of  communication  of  the  parent  is 
not  a  written  language,  the  SEA  or  LEA 
shall  take  steps  to  ensure — 

(i)  That  the  notice  is  translated  orally 
or  by  other  means  to  the  parent  in  his 
or  her  native  language  or  other  mode  of 
communication; 

(ii)  That  the  parent  understands  the 
ctmtent  of  the  notice:  and 

(iii)  That  there  is  written  evidence 
that  the  requirements  in  paragraphs 
(cM2)  (i)  and  (11)  of  this  section  fa^ve 
been  met 

(Authority:  20  U.S.C  141S(d)) 


(aKl)  Parental  consent  must  be 
obtained  before — 

(i)  Conducting  an  initial  evaluation; 

(ii)  Initial  provision  of  special 
education  and  related  services  to  a  child 
with  a  disability  in  a  program  providing 
special  education  and  related  services: 
and 

(iii)  Bxt»pt  as  provided  ia  paragraph 
(c)  of  this  section,  before  conducting  any 
new  test  as  a  pert  of  a  raevaluatioa  of 
an  elinble  child  under  Part  B  of  the  Act 

(2)  Consent  for  initial  evaluation  mqr 
not  be  construed  as  conamt  for  initial 
placement  described  in  pangraph 
(aKlXii)  of  this  section. 

(b)  Refusal.  If  the  parmU  of  the  child 
with  a  dis^ility  refuae  coossBt  far 
initid  evaluation  or  a  reevahiation,  the 
agency  may  continue  to  piusue  those 
evaluations  by  usingthe  due  prooeas 
procedures  under  §§  3O0.5O7-3OO.5Ot, 
or  the  mediation  proceduBsa  under 

$  300.506  if  appropriate,  except  to  the 
extent  inconsistent  with  Stete  law 
relating  to  parental  consent 

(c)  Failure  to  respond  to  nquettfar 
reevaluation. 
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(1)  Informed  parental  consent  need 
not  be  obtained  for  reevaluation  if  the 
public  agency  can  demonstrate  that  it 
has  taken  reasonable  measures  to  obtain 
that  consent,  and  the  child's  parent  has 
felled  to  respond. 

(2)  To  meet  the  reasonable  measures 
requirement  in  paragraph  (c)(1)  of  this 
section,  the  public  agency  must  use 
procedures  consistent  with  those  in 
§§  300.345(d). 

(d)  Additional  State  consent 
requirements.  In  addition  to  the  parental 
consent  requirements  described  in 
paragraph  (a)  of  this  section,  a  State  may 
require  parental  consent  for  other 
services  and  activities  under  this  part  if 
it  ensures  that  each  public  agency  in  the 
State  establishes  and  implements 
effective  procedures  to  ensure  that  a 
parent's  refiisal  to  consent  does  not 
result  in  a  feilura  to  provide  the  child 
with  FAPE. 

(e)  Limitation.  A  public  agency  may 
not  require  parental  consent  as  a 
condition  of  any  benefit  to  the  panmt  or 
the  child  except  for  the  service  at 
activity  for  which  consent  is  required 
under  paragraph  (a)  of  this  section. 

(Authority:  20  U.&C  1415(bM3):  1414 
(aKlKC)and(cK3)) 

Nala  1:  Paragraph  (b)  of  this  section  means 
that  if  the  parents  of  a  child  with  a  disability 
refese  consent  far  an  initial  evaluation  pr  any 
reevahiation,  and  the  agency  vrishes  to 
pursue  the  evaluation  or  reevaluation,  it  may 
do  so  by  using  the  due  process  or  mediation 
procedures  under  Part  B  of  the  Act  unless 
doing  so  wrould  be  inconsistent  with  State 
law  relating  to  parent  consent  For  example, 
if  State  law  provides  that  parents'  right  to 
consent  to  an  initial  evaluation  cannot  be 
overridden,  the  agency  under  Part  B  would 
not  he  able  to  take  any  action  regarding  that 
initial  evaluation  once  parents  had  refused 
consent  If  State  law  provided  a  mechanism 
diCEsrent  than  due  process  or  mediation 
under  Part  B  as  the  means  to  override  a 
parent  refusal  of  consent  the  agency  would 
use  that  State  mechanism  if  it  wished  to 
pursue  the  evaltiation. 

Nate  2:  If  a  State  adopts  a  consent 
requirement  in  addition  to  those  described  in 
paragraph  (a)  of  this  section  and  consent  is 
refused,  paragraph  (e)  of  this  section  requites 
that  the  public  agency  must  nevertheless 
provide  the  services  and  activities  that  are 
not  in  dispute.  For  example,  if  a  State 
requires  parental  consent  to  the  provision  of 
all  services  identified  in  an  lEP  and  the 
parent  refuses  to  consent  to  physical  therapy 
services  included  in  the  lEP,  the  agency  is 
not  relieved  of  its  obligation  to  implement 
those  portions  of  the  lEP  to  which  tbe  parent 
consents. 

If  the  parent  refuses  to  consent  and  tim 
public  agency  determines  that  the  service  or 
activity  in  dispute  is  necessary  to  provide 
FAPE  to  the  child,  par^raph  (d)  of  this 
section  requires  that  the  agency  must 
implement  its  procedures  to  override  the 
re^isaL  This  soctian  does  not  pieclude  the 


agency  from  reconsidering  its  propoaal  if  tt 
believes  that  circumstances  warrant 

Note  3:  If  parents  refuse  cortsent  to  a 
reevaluation  that  the  agency  needs  to  provide 
appropriate  services  to  the  child  consistent 
%vith  $  300.536,  the  agency  must  either  take 
approfniate  measures,  consistent  with 
paragraph  (b)  of  this  section  to  override  the 
parents'  refusal  of  consent,  or,  if  State  law 
prohibits  override  of  parent  consent  for 
reeraluatkm.  the  agency  may  cease  prrmding 
services  to  the  child  under  Part  B  of  the  Act 

(a)  Genera/.  Each  public  agency  shall 
ensure  that  procedures  are  establiriied 
and  implemented  to  allow  parties  to 
disputes  involving  any  matter  described 
in  $  300.503(a)(1)  to  resolve  the  disputes 
through  a  mediation  process  which,  at 

a  minimtim.  must  be  available  whenever 
a  heering  is  requested  under  K  300.507 
or  300.520-300.528. 

(b)  Ae^mreoients.  The  procedures 
must  meet  the  following  requirementa: 

(1)  The  procedures  must  misure  that 
the  mediation  process — 

(i)  b  vohmtary  cm  the  part  of  the 
parties; 

(ii)  Is  not  used  to  deny  or  delay  a 
parent's  right  to  a  due  process  hearing 
under  §  300.506,  or  to  deny  any  Other 
ri^to  afibrded  under  Part  B  of  the  Act; 
and 

(iii)  Is  conducted  by  a  qualified  and 
impartial  mediator  who  is  trained  in 
^fective  mediation  techniques. 

(2)  The  State  shall  nuiintain  a  list  of 
individuals  who  are  qualified  mediators 
and  knowledgeable  in  laws  and 
regulations  relating  to  the  provision  of 
special  education  and  related  services. 

(3)  The  State  shaU  bear  the  cost  of  the 
mediation  process,  including  the  costs 
of  meetings  described  in  paragraph 
(b)(2)  of  this  section. 

(4)  Each  session  in  the  mediation 
process  must  be  scheduled  in  a  tinmly 
manner  and  must  be  held  in  a  location 
that  is  convenient  to  the  parties  to  the 
dispute. 

(5)  An  agreement  reached  by  the 
parties  to  the  dispute  in  the  mediation 
process  must  be  set  forth  in  a  written 
mediation  agreement 

(6)  Discussions  that  occur  during  the 
mediation  process  must  be  confidential 
and  may  not  be  used  as  evidence  in  any 
subsequent  due  prtx:ess  hearings  or  civil 
prtx»edings  and  the  parties  to  the 
mediation  process  may  be  required  to 
sign  a  confidentiality  pledge  prior  to  the 
commencement  of  the  process. 

(c)  Impartiality  of  mediator.  An 

individual  who  serves  as  a  mediator 

under  this  part — 

(1)  May  not  be  an  empfoyee  of— 

(i)  Any  LEA  or  any  State  agency 

described  under  §  300.194;  or 


(ii)  An  SEA  that  is  providing  direct 
services  to  a  child  who  is  the  subject  of 
the  mediation  process;  and 

(2)  Must  not  nave  a  personal  or 
professional  conflict  of  interest 

(d)  h4eeting  to  encourage  ittediation. 
(1)  A  public  agency  may  establish 
procedures  to  require  parents  who  dect 
not  to  use  the  mediation  process  to 
meet,  at  a  time  and  location  convenient 
to  die  parents,  with  a  disinterested 


**lSwb 


(ij  Who  is  imder  contract  with  a 
parent  training  and  information  center 
or  conununity  parent  resource  center  in 
the  State  established  imder  section  682 
or  683  of  the  Act  or  an  ^propriate 
alternative  dispute  resolution  entity: 
and 

(ii)  Who  would  explain  the  ben^ts  of 
the  mediation  pnx»ss,  and  encourege 
the  parents  to  use  the  process. 

(2)  A  pid)lic  agency  may  not  deny  or 
delay  a  parent's  right  to  a  due  process 
heeting  under  §  300.507  if  the  parent 
fails  to  participate  in  the  meeting 
described  in  paragraph  (d)(1)  of  *bt« 
section. 

(Authority:  20  U.S.C  141S(e)) 

Nets  1:  With  respect  to  pac^raph  (bM2)  of 
Hiis  section,  the  House  Committee  Report  on 
Pub.  L.  105-17  irtcludes  the  following 
statement 

*  ■  'the  bill  Kovidas  that  the  State  shall 
maintain  a  list  of  individuals  who  are 
qualified  mediators.  Tbe  Cknuaittse  intends 
that  whenever  such  a  mediator  is  not  selected 
on  a  random  basis  from  that  list  both  the 
parents  and  the  agency  are  involved  in 
selecring  the  mediator,  and  are  in  agreement 
with  the  individual  irim  is  selected.  (R  Rep. 
Na  10S-«5.  p.  106  (1997)) 

Nets  S:  With  regard  to  the  ptovisioD  in 
paragraph  (bXS)  that  mediation  discoasiaas 
must  be  confidential  and  may  not  be  uaad  in 
any  subaequant  due  process  hearings  or  dvil 
proceedings,  the  House  Committee  Rapoct  on 
Pub.  L.  105—17  notes  that  "nothing  in  this 
bill  shall  supersede  any  parental  acceas  rights 
under  the  Family  Educational  Rights  and 
Privacy  Act  of  1974  or  foreclose  access  to 
inclination  otherwise  available  to  the 
parties."  (K  Rep.  No.  105-95,  p.  107  (1997)). 
The  Report  also  includes  an  example  of  a 
confidentiality  pledge,  which  makes  clear 
that  the  intent  of  this  provision  is  to  protect 
diaciiiainns  that  orrair  in  tbo  imi^iatwm 
process  from  use  in  subsequent  due  process 
hearings  and  civil  proceedings  under  the  Act 
and  not  to  exempt  from  discovery,  because  it 
was  disclosed  during  mediation,  infbrmaliaa 
that  othefwise  would  be  sul^ect  to  discovsqr. 

1300.507    Impertialdue 


(a)  General.  (1)  A  parent  or  a  public 
agency  may  initiate  a  hearing  on  any  of 
the  matters  described  in  §  300.503(aXl) 
and  (2)  (relating  to  the  identification, 
evaluation  or  educational  placement  of 
a  child  mth  a  disability,  or  the 
provision  of  FAPE  to  the  child). 
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(2)  When  a  hearing  is  initiated  under 
paragraph  (a)(1)  of  this  section,  the 
public  agency  shall  inform  the  parents 
of  the  availability  of  mediation 
described  in  §  300.506. 

(3)  The  public  agency  shall  inform  the 
pannt  of  any  free  or  low-cost  legal  and 
odMT  irievant  services  available  in  the 
area  if— 

(i)  The  parent  requests  the 
information:  or 

(ii)  The  parent  or  the  agency  initiates 
a  hearing  under  this  section. 

(b)  Agency  ngponsibh  for  conducting 
hearing.  The  hearing  described  in 
paragraph  (a)  of  this  section  must  be 
conducted  by  the  SEA  or  the  public 
agency  directly  responsible  for  the 
education  of  the  child,  as  determined 
under  State  statute,  State  regulation,  or 
a  tmritten  poUcy  of  the  SEA. 

(c)  Parent  notice  to  the  public  agency. 

(1)  General.  The  public  agency  must 
have  procedures  that  require  the  parent 
of  a  child  with  a  disability  or  the 
attorney  representing  the  child,  to 
provide  notice  (which  must  remain 
confidential)  to  the  public  agency  in  a 
request  for  a  hearing  under  paragraph 
(aKl)  of  this  section. 

(2)  Content  (^parent  notice.  The 
notice  required  in  paragraph  (cKl)  of 
this  section  must  include — 

(i)  The  name  of  the  child: 

(ii)  The  address  of  the  residmce  of  the 
chUd: 

(iii)  The  name  of  the  school  the  child 
is  attending; 

(iv)  A  description  of  the  nature  of  the 
problem  of  the  child  relating  to  the 
proposed  initiation  or  change,  including 
facts  relating  to  the  problem;  and 

(v)  A  proposed  resolution  of  the 
problem  to  the  extent  known  and 
available  to  the  parents  at  the  time. 

(3)  Model  form  to  assist  parents.  Each 
SEA  shall  develop  a  model  form  to 
assist  parents  in  filing  a  request  for  due 
process  that  includes  the  information 
required  in  paragraphs  (cKl)  and  (2)  of 
this  section. 

(4)  Rigkf  to  due  process  hearing.  A 
public  agency  may  not  deny  or  delay  a 
parent's  right  to  a  due  process  hearing 
for  bilure  to  provide  the  notice  required 
in  paragraphs  (c)(1)  and  (2)  of  this 
section. 

(Authority:  20  U.S.C  1415(bH5).  (bKB).  (bK7). 
(bM8).  (eXD  and  (f)(1)) 

NolB  1:  Put  B  of  the  Act  and  the 
regulations  under  Part  B  of  the  Act  do  not 
provide  any  authority  for  a  public  agency  to 
dmuf  a  parent's  request  for  an  impartial  due 
praoaa  hearing,  even  if  the  agency  believes 
that  the  parent's  issues  are  not  new.  Thus, 
the  determination  of  whether  or  not  a 
parent's  reqaest  for  a  hearing  is  based  on  new 
issues  can  only  be  made  by  an  impartial 
hearing  officar. 


Note  Xi  Tha  House  Committee  Report  on 
Pub.  L.  105-17  notes  that  attorneys'  fiaas  to 
prevailing  parents  may  be  reduced  if  the 
attorney  representing  the  parents  did  not 
provide  th    nublic  agency  with  specific 
information  about  the  child  and  the  basis  of 
the  dispute  described  in  paragraphs  (cXl) 
and  (2)  of  this  section.  With  respect  to  the 
intent  of  the  new  notice  provision,  the  House 
lepoit  includes  the  following  statement: 

*  *  *  The  Comminee  believes  that  the 
addition  of  this  provision  will  &ciUtate  an 
early  opportunity  for  schools  and  parents  to 
develop  a  common  frame  of  taianoos  about 
problems  and  potential  problems  that  may 
remove  the  need  to  proceed  to  due  process 
and  instead  foster  a  partnership  to  resolve 
problems.  (H.  Rep.  105-95,  p.  105  (1997]) 


(a)  A  hearing  may  not  be  conducted — 

(1)  By  a  person  who  is  an  employee 
of  the  State  agency  or  the  LEA  that  is 
involved  in  the  education  or  caie  of  the 
child;  or 

(2)  By  any  person  having  a  personal 
or  professional  interest  that  would 
conflict  with  his  or  her  objectivity  in  the 
hearing. 

(b)  A  person  who  otherwise  qualifies 
to  condu€:t  a  hearing  imder  paragraph 
(a)  of  this  section  is  not  an  employee  of 
the  agency  solely  because  he  or  she  is 
paid  by  the  agency  to  serve  as  a  hearing 
officer. 

(c)  Each  public  agency  shall  keep  a 
list  of  the  persons  who  serve  as  hearing 
officers.  The  list  must  include  a 
statement  of  the  qualifications  of  each  of 
those  persons. 

(Authority:  20  U.S.C  141S(fX3)) 

ySOOiSOv    HaflnnQ  nQMs. 

(a)  General.  Any  party  to  a  hearing 
conducted  pursuant  to  §§  300.507  or 
300.520 — 300.528,  or  an  appeal 
conducted  pursuant  to  §  300.510,  has 
the  right  to — 

(1)  Be  accompanied  and  advised  by 
counsel  and  by  individuals  vrith  special 
knowledge  or  training  with  respect  to 
the  problems  of  children  with 
disabilities: 

(2)  Present  evidence  and  confront, 
cross-examine,  and  compel  the 
attendance  of  witnesses; 

(3)  Prohibit  the  introduction  of  any 
evidence  at  the  hearing  that  has  not 
been  disclosed  to  that  party  at  least  5 
days  before  the  hearing; 

(4)  Obtain  a  written,  or,  at  the  option 
of  the  parents,  electronic,  verbatim 
record  of  the  hearing;  and 

(5)  Obtain  written,  or,  at  the  option  of 
the  parents,  electronic  Rndingg  of  fact 
and  decisions. 

(b)  Additional  disclosure  of 
information  requirement.  (1)  At  least  5 
business  days  prior  to  a  hearing 
conducted  pursuant  to  §  300.507(a), 
each  party  shall  disclose  to  all  other 


parties  all  evaluations  completed  by  that 
date  and  recommendations  based  on  the 
offering  party's  evaluations  that  the 
party  intends  to  use  at  the  hearing. 
(2)  A  hearing  officer  may  bar  any 
party  that  fails  to  comply  with      , 
paragraph  (b)(1)  of  this  section  from 
intrtxkicing  the  relevant  evaluation  or 
recommendation  at  the  hearing  %vithout 
the  consent  of  the  other  party. 

(c)  Parental  rights  at  hearings.  (1)  . 
Parents  involved  in  hearings  must  be 
given  the  right  to — 

(i)  Have  the  child  who  is  the  subject 
of  the  hearing  present;  and 

(ii)  Open  the  hearing  to  the  public. 

(2)  The  record  of  the  hearing  and  the 
findings  of  fact  and  decisions  described 
in  paragraphs  (aK4)  and  (a)(5)  of  this 
section  must  be  provided  at  no  coat  to 
parents. 

(d)  Findings  and  decision  to  advisory 
panel  and  general  public.  The  public 
agency,  after  deleting  any  personally 
identifiable  information,  shall — 

(1)  Transmit  the  findings  and 
decisions  referred  to  in  paragraph  (aHS) 
of  this  section  to  the  State  advisory 
panel  established  imder  §  300.650;  and 

(2)  Make  those  findings  and  decisions 
available  to  the  public. 

(Authority:  20  U.S.C  1415(fX2)and  (h)) 


f  300.510    FlnMty  of  decision; 


(a)  Finality  of  decision.  A  decision 
made  in  a  hearing  conducted  pursuant 
to  S§  300.507  or  300.520—300.528  is 
final,  except  that  any  party  involved  in 
the  hearing  may  appeal  the  decision 
under  the  provisions  of  paragraph  (b)  of 
this  section  and  §  300.512. 

(Authority:  20  U.S.C.  1415(iKlKA)) 

(b)  Appeal  of  decisions:  impartial 
review. 

(1)  General.  If  the  hearing  required  by 
§  300.507  is  conducted  by  a  public 
agency  other  than  the  SEA,  any  party 
aggrieved  by  the  findingy  and  decision 
in  the  bearing  may  appeal  to  the  SEA. 

(2)  SEA  responsibility  for  review.  If 
there  is  an  appeal,  the  SEA  shall 
conduct  an  impartial  review  of  the 
hearing.  The  official  conducting  the 
review  shall — 

(i)  Examine  the  entire  hearing  record; 

(ii)  Ensure  that  the  procedures  at  the 
hearing  were  consistent  with  the 
requirements  of  due  process; 

(iii)  Seek  additional  evidence  if 
necessary.  If  a  hearing  is  held  to  receive 
additional  evidence,  the  rights  in 
§  300.508  apply; 

(iv)  Afford  the  fiarties  an  opportunity 
for  oral  or  written  argument,  or  both,  at 
the  discretion  of  the  reviewing  official; 

(v)  Make  an  independent  decision  on 
completion  of  the  review;  and 
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(vi)  Give  a  copy  of  written  findings  • 
and  the  decision  to  the  parties. 

(c)  Findings  and  decision  to  advisogy 
panel  and  general  public.  The  SEA, 
after  deleting  any  personally  identifiable 
information,  shall — 

(1 )  Transmit  the  finHingg  and 
decisions  referred  to  in  paragraph 
(bM2Hvi)  of  this  section  to  the  State 
advisory  panel  established  imder 

§  300.650;  and 

(2)  Make  those  findings  and  decisions 
Available  to  the  public. 

(d)  Finality  of  review  decision.  Tbe 
decision  made  by  the  reviewing  official 
is  final  unless  a  party  brings  a  civil 
action  imdw  §  300.511. 

(Authority:  20  U.S.C.  1415(g):  H.  R.  Hep.  No. 
94— «64,  at  p.  49  (1975» 

Note  1:  The  SEA  may  conduct  its  review 
either  directly  or  through  another  State 
agency  acting  on  its  behalf.  However,  the 
SEA  fsmains  responsible  for  the  final 
decision  on  review. 

Note  2:  All  parties  have  the  right  lo 
continue  to  be  represented  by  counsel  at  the 
State  administrative  review  level,  whether  or 
not  the  reviewing  ofiBcial  determines  that  a 
further  hearii^  is  necessary.  If  the  reviewing 
official  decides  to  hold  a  hearing  to  receive 
additional  evidence,  the  other  rights  in 
$  300.509  relating  to  hearings  also  apply. 

{300,511    Tlwalines  and  oonvenlsnce  oi 
lieannQs  and  reviews. 

(a)  The  public  agency  shall  ensure 
that  not  later  than  45  days  after  the 
receipt  of  a  request  for  a  hearing — 

(1)  A  final  decision  is  reachea  in  the 
hearing;  and 

(2)  A  copy  of  the  decision  is  mailed 
to  each  of  the  parties. 

(b)  The  SEA  shall  ensure  that  not  latOT 
than  30  days  after  the  receipt  of  a 
reouest  for  a  review — 

(1)  A  final  decision  is  reached  in  the 
review;  and 

(2)  A  copy  of  the  decision  is  mailed 
to  each  of  the  parties. 

(c)  A  hearing  or  reviewing  officer  may 
grant  specific  extensions  of  time  beyond 
the  periods  set  out  in  paragraphs  (a)  and 
(b)  of  this  section  at  the  request  of  either 

■  (d)  Each  hearing  and  each  review 
involving  oral  arguments  must  be 
conducted  at  a  time  and  place  that  is 
reasonably  convenient  to  the  parents 
and  child  involved. 

(Authority:  20  U.S.C  1415) 

1300.512    Civil  action. 

(a)  General.  Any  party  aggrieved  by 
the  findings  and  decision  made  imder 
§§  300.507  or  300.520-300.528  who 
does  not  have  the  right  to  an  appeal 
under  §  300.510(b)(2),  and  any  party 
aggrieved  by  the  findings  and  decision 
under  $  300.510(e),  has  the  right  to  bring 
a  civil  action  with  respect  to  the 


complaint  presented  pursuant  to 
§  300.507.  The  action  may  be  broug|it  in 
any  State  court  of  competent 
jurisdiction  or  in  a  district  court  of  the 
United  Stetes  without  re^trd  to  the 
amount  in  oontravecsy. 

(b)  AdditionaJ  requirements.  In  any 
action  brought  under  paragraph  (a)  of 
this  section,  the  coui^ — 

(1)  Shall  receive  the  record^of  the 
administrative  proceedings;  * 

(2)  Shall  hear  additional  evidence  at 
the  request  of  a  party;  and 

(3)  Basing  its  decision  on  the 
preponderance  of  the  evidence,  shall 
grant  the  relief  that  the  court  determines 
to  be  appropriate. 

(c)  Jurisdiction  of  district  courts.  The 
district  courts  of  the  United  States  have 
jurisdiction  of  actions  brought  under 
s4!tion  615  of  the  Act  without  regard  to 
the  amount  in  controveny. 

(d)  Rule  of  construction.  Nothing  in 
this  f>art  restricts  or  limits  the  rights, 
procedures,  and  remedies  available 
under  the  Constitution,  the  Americans 
with  Disabilities  Act  of  1990,  tide  V  of 
the  Rehabilitation  Act  of  1973,  or  other 
Federal  laws  protecting  the  rights  of 
children  with  disabilities,  except  that 
before  the  filing  of  a  civil  action  under 
these  laws  seeldng  relief  that  is  also 
available  under  section  615  of  the  Act, 
the  procedures  under  §§  300.507  and 
300.510  must  be  exhausted  to  the  same 
extent  as  would  be  required  had  the 
action  been  brought  under  section  615 
of  the  Act 

(Authority:  20  U.S.C  1415  0X2).  (iK3XA), 
and  1415(1))     - 


§300313    Anocrays'l 

(a)  In  any  action  or  proceeding 
brought  imder  section  615  of  the  Act. 
the  court,  in  its  discretion,  may  award 
reasonable  attorneys'  fees  as  part  of  the 
costs  to  the  parents  of  a  child  with  a 
disability  who  is  the  prevailing  party. 

(b)  Funds  under  Part  B  of  the  Act  may 
not  be  used  to  pay  attorney's  fees. 

(Authority:  20  U.S.C  141S(iX3)(B)) 

Note:  There  is  nothing  in  this  part  that 
prohibits  a  State  from  enacting  a  law  that 
permits  hearing  officers  to  award  attorneys' 
fees  to  parents  whO'«re  prevailing  parties 
under  Part  B  of  the  Act 

{300.514    Chftfs  status  during 
praoaadinga. 

(a)  Except  as  provided  in  §  300.526. 
during  the  pendency  of  any 
admisdstrative  or  judicial  proceeding 
regarding  a  complaint,  unless  the  State 
or  local  agency  and  the  parents  of  the 
child  agree  otherwise,  the  child 
involved  in  the  complaint  must  remain 
in  his  or  her  current  educational 
placement 


(b)  If  the  complaint  involves  an 
application  for  initial  admission  to 
public  school,  the  child,  with  the 
consent  of  the  parents,  must  be  placed 
in  the  public  school  until  the 
completion  of  all  the  proceedings. 

(c)  If  the  decision  of  a  hearing  officer 
in  a  due  process  hearing  or  a  review 
official  in  an  administrative  appeal 
agrees  with  the  child's  parents  that  a 
change  of  placement  is  appropriate,  that 
placement  must  be  treated  as  an 
agreement  betMreen  the  Stete  or  local 
agency  and  the  parents  for  purposes  of 
paragraph  (a)  of  this  section. 

(Authority:  20  D.S.C  141 SQ)) 

NoIb:  This  section  does  not  permit  a  child's 
placement  to  be  changed  during  a  complaint 
proceeding,  unless  the  parents  and  agency 
agree  otherwise.  While  the  placement  may 
not  be  changed,  this  does  not  preclude  the 
agency  from  using  its  ncnmal  procedures  for 
dealing  with  cfaildien  who  are  eodaogering 
themselves  or  otfaen. 


S300J1S 

(a)  General.  Each  public  agency  shall 
ensure  that  the  rights  of  a  child  are 
protected  if— 

(1)  No  (Muent  {.as  defined  in  §  300.19) 
can  be  identified; 

(2)  The  public  agency,  after 
reasonable  efforts,  caimot  discover  the 
whereabouts  of  a  parent;  or 

(3)  The  child  is  a  ward  of  the  Stete 
under  the  laws  of  that  Stete. 

(b)  Duty  of  public  agency.  The  duty  of 
a  public  agency  under  paragraph  (a)  of 
this  section  includes  the  assigiunent  of 
an  individual  to  act  as  a  surrogate  for 
the  parents.  This  must  include  a 
method — 

(1)  For  d^ermining  whether  a  child 
needs  a  surrogate  parent;  and 

(2)  For  asKtgning  a  surrogate  parent  to 
die  child. 

(c)  Criteria  for  selection  of  surrogates. 
(1)  The  public  agency  may  select  a 
surrogate  parent  in  any  way  permitted 
under  Stete  law. 

(2)  Public  agencies  shall  ensure  that  a 
person  selected  as  a  surrogate — 

(i)  Is  not  an  employee  of  the  SEA,  the 
LEA,  or  any  other  agency  that  is 
involved  in  the  education  or  care  of  the 
child; 

(ii)  Has  no  interest  that  conflicts  with 
the  interest  of  the  child  he  or  she 
represents;  and 

(iii)  Has  knowledge  and  skills  that 
ensure  adequate  representetion  of  the 
child. 

(d)  Non-employee  requirement; . 
compensation.  (1)  A  person  assigned  as 
a  surrogate  may  not  be  an  employee  of 
a  public  agency  that  is  involved  in  the 
education  or  care  of  the  child. 

(2)  A  person  who  otherwise  qualifies  . 
to  be  a  surrogate  parent  under 
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peragraphs  (c)  and  (dXD  of  this  section 
is  not  an  employee  of  the  agency  solely 
because  he  or  she  is  paid  by  tlM  sganLy 
to  serve  as  a  suirogate  parent. 

(e)  Responsibilities.  The  surrogate 
parent  may  represent  the  child  in  all 
matters  relating  to — 

(1)  The  identification,  evaluation,  and 
educational  placement  of  the  child;  and 

(2)  The  provision  of  FAPE  to  the 
child. 

CAotfaarity:  20  U.S.C  1415(bK2» 


fSOOSK 

§3001517 

Of  MHfOrtljf. 

(a)  General.  A  State  may  provide  that, 
whan  a  child  with  a  disability  reaches 
dw  age  of  ma}ority  imdar  State  law  that 
appliaa  to  all  chikben  (except  fior  a 
child  wiA  a  disability  who  has  been 
determined  to  be  incompetent  under 
State  law)— 

dXi)  TIm  public  agency  shall  provide 
any  notice  required  by  this  part  to  both 
the  individual  and  the  parents;  and 

(ii)  All  other  ri^ts  accorded  to 
parents  under  Put  B  of  the  Act  transfar 
to  the  child;  and 

(2)  All  rights  accorded  to  parents 
under  Part  B  of  the  Act  transfiar  to 
children  who  are  incarcerated  in  an 
adult  or  iuvenile.  State,  or  local 
correctional  institution. 

(3)  Whenever  a  State  transfers  rights 
under  this  part  pursuant  to  par^raph 
(a)  (1)  or  (2),  the  agency  shall  notify  the 
individual  and  the  parents  of  the 
tnusfer  of  rights. 

(b)  Special  rule.  If,  under  State  law.  a 
child  with  a  disability,  described  in 
paragraph  (a}  of  this  section,  is 
determined  not  to  have  the  ability  to 
provide  inlanned  consent  with  respect 
to  the  educational  program  of  the 
student,  the  State  shall  establish 
{Kocedures  for  appointing  the  parent,  or, 
if  the  parent  is  not  available  another 
ap{m>iHiate  individual,  to  represent  the 
educational  interests  of  the  student 
throughout  the  studmt's  eligibility 
under  Part  B  of  the  Act 

(Anthocity:  20  VJS.C.  141 5(aD 


(a)  School  personnel  may  order — 
(1)  The  removal  of  a  child  with  a 
disability  from  the  child's  current 
educational  placement  to  an  appropriate 
interim  alternative  educational  setting, 
another  setting,  or  suspension, 
including  a  suspension  without  the 
provision  of  educational  services,  for 
not  more  than  10  school  days  (to  the 
extent  the  alternatives  would  be  applied 
to  children  without  disabilities);  and 


(2)  A  change  in  placement  of  a  child 
with  a  disability  to  an  appropriate 
interim  alternative  educational  setting 
for  dw  same  amount  oi  time  that  a  child 
without  a  disability  would  be  sub)ect  to 
discipline,  but  for  not  more  than  45 
days,  if — 

(i)  The  child  carries  a  weapon  to 
school  or  to  a  school  function  under  the 
jurisdictioB  of  a  Steto  or  a  local 
educatioiuD  agency;  or 

(ii)  Tlie  child  knowingly  possesses  or 
OSes  illegal  drugs  or  sells  or  solicits  the 
sale  of  a  controlled  substance  while  at 
school  or  a  school  function  under  the 
jurisdictian  of  a  State  or  local 
educational  agency. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  either  before  or  not 
later  than  10  business  days  after  takinfi 
the  action  described  in  paragraph  (ar& 
thissectjon — 

(1)  If  the  LEA  did  not  conduct  a 
fonctional  behavioral  assessment  and 
implenmit  a  behavioral  intervention 
phm  for  the  child  before  the  behavior 
that  reeultsd  in  the  suspension 
described  in  paragraph  (a)  of  this 
section,  the  agraKry  shall  convene  an  lEP 
meeting  to  develop  an  aaMasMant  plan 
and  appropriate  behaviory 
interventions  to  address  that  behavior; 
or 

(2)  If  die  child  already  has  a 
behavioral  intervention  plan,  the  lEP 
team  shall  review  the  plan  and  modify 
it.  as  neceasary.  to  address  the  behavior. 

(c)  If  the  chUd  with  a  disability  is 
removed  from  the  child's  current 
educational  placement  for  10  school 
days  or  fewer  under  paragraph  (aXl)  of 
this  section  in  a  given  school  year,  and 
no  huther  removal  or  disciplinary 
action  is  contemplated,  the  activities  in 
paragraph  (b)  of  this  section  need  not  be 
conducted. 

(d)  For  pinposes  of  this  secticm.  the 
following  definitions  apply: 

(1)  Contraiferf  suhstcinoe  means  a  drug 
or  odier  substance  identified  under 
schedules  I.  II,  m,  IV.  or  V  in  section 
2Q2(c)  of  the  Controlled  Substances  Act 
(21  U.S.C  812(c)). 

(2)  Illegal  drag— 

(i)  Means  a  controlled  substance;  but 
(ii)  Does  not  include  such  a  subMance 
that  is  legally  possessed  or  used  under 
the  supervision  or  a  licensed  health-care 
professional  or  that  is  legally  possessed 
or  used  under  any  other  authority  under 
that  Act  or  under  aay  other  provision  of 
Federal  law. 

(3)  IVeapon  has  the  "Mi^ning  given  the 
term  "dangerous  weapon"  under 
paragraph  (2)  of  the  first  subsectirai  (g) 
of  section  930  of  titfe  IS.  United  States 
Code. 

(Andiarity:  20  U.SXL  1415(k)  (1).  (10)) 


1 1:  RHBOving  ■  child  with  disabilities 
from  the  <duld*t  currant  educational 
piaoanwnt  far  not  more  than  10  school  days 
does  not  constitute  a  change  of  placemaat 
under  th«  Part  B  regulation.  A  series  of 
removals  from  a  child's  currant  educational 
placement  in  a  school  year  each  of  which  is 
less  than  10  school  days  but  ctunulate  to 
more  than  10  school  days  in  a  school  year 
may  constitute  a  change  in  placement,  if.  in 
any  given  case,  factors  such  as  the  lei^th  of 
each  rsnoval.  the  total  amount  of  time  that 
the  diild  is  removed,  and  the  proximity  of 
the  removals  to  one  another,  lead  to  the 
conclusion  that  the  child  has  been  excluded 
from  the  current  placement  to  such  an  extent 
that  there  has  been  a  change  of  placemenL 

Note  Z:  Although  paragraph  (c)  of  this 
section  provides  that  public  ywyjw  need 
not  conduct  the  review  described  in 
paragraph  (b)  if  a  child  is  removed  from  the 
regular  plaosMmt  for  10  school  days  or  fawar 
and  oo  fuithar  raoioval  or  diacipIiDaiy  irtiwi 
is  contemplated,  peblic  sgancias  are  stnnwly 
eocouiaged  to  review  as  soon  as  poaaihle  the 
drcumstancas  sunoonding  the  behavior  that 
lad  to  the  chikl's  removal  and  consider 
wliether  the  diild  was  being  provided 
services  in  accordance  with  the  I£P,  and 
whether  the  behavior  could  be  addressed     ' 
tlwough  minor  classroom  or  program 
adfustments  or  whether  the  child's  lEP  team 
should  be  recoovened  to  address  possihie 
changes  in  that  docrunent 


§900.521    AuMwrlly  of  having  < 

A  hearing  officer  under  section  615  of 
the  Act  may  order  a  change  in  the 
placement  of  a  child  with  a  disability  to 
an  appropriate  interim  alternative 
educational  setting  for  not  more  than  45 
dajrs  if  the  hearing  officer,  in  an 
expedited  due  process  hearing — 

(a)  E)etermines  that  the  puUic  agency 
has  demonstrated  by  substantial 
evidence  that  mnintainipg  the  current 
placranent  of  the  child  is  substantially 
likely  to  restdt  in  injury  to  the  child  or 
toothers; 

(b)  Considers  the  appropriateness  of 
the  child's  current  placement; 

(c)  Considers  whether  the  public 
agency  has  made  reasonable  efforts  to 
minimize  the  risk  of  harm  in  the  child's 
current  placement,  including  the  use  of 
supplementary  aids  and  services;  and 

fd)  Determines  that  the  interim 
altunative  educational  setting  meets  the 
raouirements  of  §  300.522. 

(e)  As  used  in  this  section,  the  tenn 
substantial  evidence  wM>«n«  beytmd  a 
preponderance  of  the  evidence. 
(Authority:  20  U.SC  1415(k)  (2).  (10)) 


§900lS22    natamilnlluiieli 

(a)  General.  The  alternative 
educational  setting  referred  to  in 
§§  300.520  and  300.521  must  be 
determined  by  the  lEP  team. 

(b)  Additional  requirements.  Any 
interim  alternative  educational  setting 
in  which  a  child  is  placed  under 

S  300.520  or  300.52 1  must— 
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(1)  Be  selected  so  as  to  enable  the 
child  to  continue  to  participate  in  the 
general  curriculum,  although  in  another 
setting,  and  to  continue  to  receive  those 
services  and  modifications,  including 
those  described  in  the  child's  current 
lEP,  that  will  enable  the  child  to  meet 
the  goals  set  out  in  that  lEP;  and 

(2)  Include  services  and  modifications 
designed  to  address  the  behavior 
described  in  §  300.520  or  300,521,  or 
any  other  behavior  that  results  in  the 
child  being  removed  from  the  child's 
current  educational  {^acement  for  more 
than  10  school  days  in  a  school  3rear,  so 
that  it  does  not  recur. 

(Authority:  20  US.C.  141S(kX3)) 


§300.520 


(a)  General.  If  an  action  is 
contemplated  as  described  in  §  300.520 
or  300.521 ,  or  if  an  action  involving  a 
removal  of  a  child  from  the  child's 
current  educational  placement  for  more 
than  10  school  days  in  a  given  school 
year  is  contemplated  for  a  diild  with  a 
disunity  who  has  engaged  in  odier 
behavior  that  violated  any  rule  or  code 
of  conduct  of  the  LEA  that  applies  to  all 
children — 

(1)  Not  later  than  the  date  on  which 
the  decision  to  take  that  action  is  made, 
the  parents  must  be  notified  of  tint 
decision  and  of  all  procedural 
safeguards  accorded  under  this  section; 
and 

(2)  Immediately,  if  possible,  but  in  no 
case  later  than  10  school  days  after  the 
date  on  which  the  decision  to  take  that   . 
action  is  made,  a  review  must  be 
conducted  of  the  relationship  between 
the  child's  dis^ility  and  the  behavior 
sidifect  to  the  disciplinary  action. 

(b)  Exception,  if,  under 

§  300.520(aXl).  die  child  with 
dis^ilities  is  removed  from  the  child's 
current  educatioaal  placement  for  10 
school  days  or  fewer  in  a  given  school 
year,  and  no  furthn  disciplinary  action 
is  contemplated,  the  review  in 
paragr^>h(a)of|hissectioa  aeedaotbe 
conducted. 

(c)  Individuals  to  cany  out  review.  A 
review  described  in  paragraph  (a)  of  this 
section  must  be  oenductad  by  the  lEP 
team  and  other  qualified  personnel. 

(d)  Conduct  of  review.  In  carrying  out 
a  review  described  in  pafagra|A  (a)  of 
this  sectioa,  the  EP  teaaa  asay 
determine  that  the  behavior  (k  the  child 
was  not  a  manifestation  of  die  child's 
cUsability  only  if  the  lEP  team— 

(1)  First  coasidars.  in  terms  of  the 
bdwvior  subject  to  discipliBary  action, 
all  relevant  information,  including — 

(i)  Evaluation  and  diagnostic  results, 
including  the  results  or  other  relevant 


information  supplied  by  the  parents  of 
the  child; 

(ii)  Observations  of  the  child;  and 
(iii)  The  child's  lEP  and  placement; 
and 
(2)  Then  determines  that — 
(i)  In  relationship  to  the  behavior 
siibiect  to  disciplinary  action,  the 
child's  lEP  and  placement  were 
appropriate  and  the  special  education 
services,  supplementary  aids  and 
services,  and  behavior  intervention 
strategies  were  provided  consistent  with 
the  child's  lEP  and  placement; 

(ii)  The  child's  disability  did  not 
impair  the  ability  of  the  child  to 
understand  the  impact  and 
consequences  of  the  behavior  subject  to 
disciplinary  action;  and 

(iii)  llie  child's  disability  did  not 
impair  the  ability  of  the  diild  to  control 
the  behavior  subject  to  disciplinaiy 
action. 

(e)  Decision.  If  the  lEP  team 
determines  that  any  of  the  standards  in 
(dX2)  of  this  section  were  not  met.  the 
behavior  must  be  considered  a 
manifestation  of  the  child's  disability. 

(f)  Meeting.  The  review  described  in 
paragra|A  (a)  of  this  section  m^  be 
conducted  at  the  same  lEP  meeting  that 
is  cravened  undw  $  300.S20(b). 

(Authority:  20  U.S.C  1415(kX4)) 

NelB  1:  The  House  Ckmunittee  Report  on 
Pub.  L.  No  lOS-17  states  that  the 
determinatioB  descrSied  in  $  300.523(^2): 

.  .  .  jwnogwiaws  that  where  there  is  a 
lahtionAip  beH»een  a  child's  behavior  and 
a  failure  to  provide  or  iavplement  an  lEP  or 
placement,  the  SP  team  must  conclude  that 
the  behavior  was  a  maaifastation  of  the 
child's  dinUli^.  Similvty.  where  the  IQ> 
learn  determiaes  that  an  appropriate 
placement  and  lEP  were  provided,  the  lEP 
team  must  then  determine  dtat  ths  ramaining 
two  standaids  have  bean  satined.  This 
section  is  not  ialeeded  to  require  an  lEP  te«n 
to  find  that  a  chikl's  behavior  was  a 
maniisstatiaa  of  a  child's  disahiiity  I 
atecfanical  vktlation  of  the  lEP  or  j 
requirements  tlwt  are  unrelated  to  the 
educationalAiehaviar  needs  of  the  diild. 
(House  Rep.  No.  105-95.  pp.  110-111) 

Nela  X:  If  the  resuh  of  the  manifsstatioa 
datenninatioB  is  that  the  hahavior  is  a 
■aniiBstatioa  of  the  child's  disdbility,  the 
LEA  arast  take  i^mediaSe  staps  to  lansdy 
t  fauad  in  the  diild's  IBP  or 
•  iiphiewiBtation.  For  a 
child  who  has  haaa  placad  io  a  4S-dqr 

dar  S  30e.5aD(aX2)er  900321 
I  far  whom  the  chiU'a  haheeiar  sHhiact  to 
t  isa  aairifeaMiaa  eftha  dnM-s 
iHsahility.  Ihiisii  ismiiilsii  iilhm  shmJd 
I  to  the  child's 
afanthe 
1  of  the  4S'^lBy  pariod. 


(a)  Genenif.  tf  the  result  of  the 
described  in  $  300.523  is  a 


determination,  consistmt  with 
§  300.523(e).  that  the  behavior  of  die 
child  with  a  disability  was  not  a 
manifestation  of  the  child's  disability. 
the  relevant  disciplinary  procedures 
applicable  to  children  without 
disriiilities  may  be  applied  to  the  child 
in  the  same  manner  in  which  they 
would  be  applied  to  children  widmut 
disabilities,  except  as  provided  in 
section  612(aKl)  of  the  Act 

(b)  Additional  requirement  If  the 
public  agency  initiates  disciplinary 
procedures  applicable  to  ail  children, 
the  agency  sh^  ensure  that  the  special 
education  and  disciplinary  records  of 
the  child  with  a  disability  are 
transmitted  for  consideration  by  the 
person  or  p«sons  making  the  final 
determination  regarding  the  disciplinary 
action. 

(c)  Child's  status  during  due  process 
jKxxxedings.  Section  300.514  applies  if 
a  parent  requests  a  bearing  to  challenge 
a  determination,  made  through  the 
review  described  in  §  300.523,  that  dm 
behavior  of  the  <:hild  was  not  a 
manifestation  of  the  child's  disabtli^. 

(Anthoritr.  20  U.S.C.  1415(kX5)) 

Nets:  The  pnviston  in  paiagiaph  (c)  of  (his 
section  BMans  that  during  the  pendancy  of 
say  aifaniaistiative  or  iadiciat  ptoceeding  to 
rhalha^  a  deteraunation  that  the  child's 
behavior  is  not  a  manifestation  of  the  child's 
disability,  the  child  laaaaiBs  in  the  child's 
current  educatiooal  placanwnt  or  the  child's 
placement  under  §  300.52ft,  wfaichasas 
applies. 


(a)  GenenU. 

(1)  If  the  child's  parent  disagrees  with 
a  determination  that  the  child's 
behavior  was  not  a  manifestation  of  the 
child's  disability  or  with  any  dadsioo 
reguxling  placement,  the  parent  amy 
request  a  hearing. 

(2)  The^tate  or  local  educational 
agency  shall  arrange  kx  an  expedited 
JMMiiMig  in  any  case  described  in  this 
sactioD  if  requested  by  a  paraoL 

(b)  Review  of  decision. 

(1)  in  reviewing  a  decision  with 
respect  to  the  manifestation 
determination,  the  hearing  officer  shafl 
determine  whether  the  public  agency 
has  demonstrated  that  the  child's 
hebavior  was  not  a  manifestation  of  die 
child's  disability  consistent  with  dw 

fiimments  of  §  300.523(e). 
2)  la  reviewing  a  decisian  tader 
§a00.520(aX2)  to  place  die  child  ki  «i 
inteiira  ^temative  educational  setting, 
the  hearing  offica'  shall  apply  the 
■tandards  in  §  300.521. 

(Audmoty:  20  U.S.C  1415(14(0)) 


remii 


Win    I  M    lilHH* 
(a)  General.  If  a  parent  requests  a 
hearing  regarding  a  disciplinary  acticm 


55104         Fed»»l  Register  /  Vol.  62.  No.  204  /  Wednesday.  October  22.  1997  /  Proposed  Rules 


described  in  §  300.520(aK2)  or  300.521 
to  challenge  the  interim  alternative 
educational  setting  or  the  manifestation 
determination,  the  child  must  remain  in 
the  interim  alternative  educational 
-setting  pending  the  decision  of  the 
hearing  officer  or  until  the  expiration  of 
the  time  period  provided  for  in 
§  300.520(a)(2)  or  300.521.  whichever 
occurs  first,  unless  the  parent  and  the 
State  or  local  aducationial  agency  agree 
othezwise. 

.    (b)  Cuireat  phcement  If  a  child  is 
placed  in  an  interim  ahemative 
educational  setting  pursuant  to — 
S  300.520(aX2)  or  300.521  and  school 
penonnel  propose  to  change  the  child's 
placement  after  expiration  of  the  interim 
altamative  placement,  during  the 
pendency  of  any  proceeding  to 
challenge  the  proposed  change  in 
placement  the  child  must  remain  in  ttie 
current  placement  (the  child's 
placement  prior  to  the  interim 
alternative  educational  setting),  except 
•s  provided  in  paragraph  (c)  of  this 
section, 
(c)  Expedited  hearing. 

(1)  If  school  personnel  maintain  that 
it  is  dangerous  for  the  child  to  be  in  the 
current  placement  (placement  prior  to 
removal  to  the  inteiim  alternative 
education  setting)  during  the  pendency 
of  the  due  process  proceedings,  the  LEA 
may  request  an  expedited  doe  prooeea 
hearing. 

(2)  In  determiidng  whether  the  child 
may  be  placed  in  the  ahemative 
educational  setting  or  in  another 
appropriate  placement  ordered  by  the 
hearing  officer,  the  bearing  officer  shall 
VPh  ti>*  ftandards  in  S  300.521. 

(3j  A  placement  ordarad  pursuant  to 
p««paph  (cX2)  of  this  section  nay  not 
be  longer  than  45  days. 

(Authority:  20  UAC  14150X7)) 

NalK  An  LEA  aaay  Mak  MifaaM|MBt 
■xpadHsd  haarings  vndm  paiapaph  (cXD  of 
this  taction  if ,  at  the  axpimtkn  of  Uts  tiaw 
pariod  of  tb»  plar— iii  or<sf  d  ttnd» 
patapaph  (c)  of  this  MctioB.  the  LEA 
laaintaiiw  that  the  chiki  is  still  dai^acoas 
•ad  tfaa  iaua  has  not  hantaaolvad  tfara^ 


iMtyal 


(a)  Genera/  A  child  who  has  not  been 
determined  to  be  eligible  for  special 
education  and  related  services  under 
this  part  and  who  has  engaged  in 
behavior  that  violated  any  rule  or  code 
of  conduct  of  the  local  educational 
agency,  including  any  behavior 
described  in  §$  300.520  or  300.521.  may 
assart  any  of  the  protections  provided 
for  in  this  part  if  the  LEA  had 
knowledge  (as  determined  in 


accordance  with  this  paragraph)  that  the 
child  was  a  child  with  a  disability 
before  the  behavior  that  precipitated  the 
disciplinary  action  occiirred. 

(bl'Aasis  of  knowledge.  An  LEA  must 
be  deemed  to  have  knowledge  that  • 
child  is  a  child  with  a  disability  if — 

(1)  The  parent  of  the  child  has 
expressed  concern  in  writing  (or  orally 
if  the  parent  is  illiterate  in  F.ngli«h  or 
has  a  disability  that  prevents  a  written 
statement)  to  personnel  of  the 
appropriate  educational  agency  that  the 
child  is  in  need  of  special  education  and 
related  services: 

(2)  The  behavior  or  performance  of 
the  child  demonstrates  the  need  for 
these  services; 

(3)  The  parent  of  the  child  has 
requested  an  evaluation  of  the  child 
pursuant  to  §§  300.530-300.536;  or 

(4)  The  teeciier  of  the  child,  or  othn' 
personnel  of  the  local  educational 
agency,  has  expressed  concern  about  the 
behavior  or  performance  of  the  child  to 
the  director  of  special  education  of  the 
agency  or  to  other  personnel  of  the 


(c)  CtHiditions  that  appiy  if  no  hoau 
ofknowletlge. 

(1)  General.  If  an  LEA  does  not  have 
knowledge  that  a  child  is  a  child  with 
a  disability  (in  accordance  with 
paragraph  (b)  of  this  section)  prior  lo 
taking  disciplinary  meaeures  against  the 
child,  the  child  may  be  subjected  to  the 
same  disciplinary  measures  as  measures 
applied  to  children  without  disabilities 
who  engaged  in  comparable  behaviors 
consistent  with  paragraph  (cX2)  of  this 
section. 

(2)  Limitations. 

(i)  If  a  request  is  nuufo  for  an 
evaluation  of  a  child  during  the  time 
period  in  which  the  child  is  subjected 
to  disciplinary  meaeureg  under 
S  300.520  or  300.521.  the  avahiation 
must  be  conducted  in  an  expedited 
manner. 

(ii)  Until  the  evaluation  is  completed, 
the  child  remains  in  the  educational 
placement  determinad  by  school 
authoritias. 

(iii)  If  the  child  is  determined  to  be  a 
child  with  a  disability,  taking  into 
consideratian  infarmation  from  the 
evaluation  comhicted  by  the  agency  and 
infofmation  provided  hy  the  parents,  the 
agency  shall  provide  special  education 
and  related  services  in  accordance  with 
the  provisions  of  this  part.jincluding  the 
requiiaaBntB  of  §§  300.520-300.529  and 
section  612(aXlXA)  of  the  Act 

(Anthoritr  20  US.C  141S0:XS)) 


I300.52S 

(a)  Expedited  due  process  hearings 
under  $$  300.521-300.526  must— 


(1)  Result  in  a  decision  within  10 
business  days  of  the  request  for  the 
hearing,  unless  the  parents  and  school 
officials  otherwise  agree; 

(2)  Meetlhe  requirements  of 

§  300.508,  except  that  a  State  may 
provide  that  the  time  periods  identified 
in  §  300.509(a)(3)  and  §  300.509(b)  for 
purpoaes  of  expedited  due  process 
hearings  under  §§  300.521-300.526  are 
not  less  than  two  business  days;  and 

(3)  Be  conducted  by  a  due  process 
bearing  officer  who  satisfies  the 
requirements  of  §  300.508. 

(d)  a  State  may  establish  difforent 
procedural  rules  for  expedited  hearings 
under  §§  300.521-300.526  than  it  has 
established  for  due  process  hearings 
under  §  300.507. 

(c)  The  decisions  on  expedited  due 
process  hearings  are  apfMalable  under  a 
State's  normal  due  process  appeal 
procedures. 
(Authority:  30  U.S.C.  t41S(kX2).  (6).  (7)) 

leand 


(a)  Nothing  in  this  part  prohibits  an 
agency  from  reporting  a  crime 
committed  by  a  child  with  a  disutility 
to  appropriate  authorities  or  to  prevent 
State  law  enforcement  and  judicial 
authorities  from  exercising  their 
responsibilities  with  regard  to  the 
application  of  Federal  and  State  law  to 
crimes  committed  by  a  child  with  a 
disability. 

(b)  An  agency  reporting  a  crime 
ccmunitted  by  a  child  with  a  disability 
shall  ensiue  that  copies  of  the  special 
education  and  disciplinary  records  of 
the  child  are  transmitted  for 
cooaidaratioo  by  the  appropriate 
authorities  to  whom  it  repeats  the  crime. 
(Authority:  20  USXl  1415(kX«)) 

fior  Bvaloatiaa  and 
ofEUgifaility 


Each  SEA  shall  ensure  that  eadi 
public  agency  establishes  and 
implements  procedure^  that  meet  the 
requiremenU  of  §§  300.530-300.536. 
(Autfaonty:  20  U.S.C  1414(bX3):  1412(aK7)) 


faooissi 

Each  public  agency  shall  conduct  a 
fiill  and  individual  initial  evaluation,  in 
accordance  with  $§  300.532  and 
300.533.  before  the  initial  provision  of 
special  education  and  related  services  to 
a  child  with  a  diaability  under  Part  B  of 
the  Act 

(Authority:  20  U.S.C  1414(aXl)) 


Each  public  agency  shall  ensure,  at  < 

minimiim    that — 
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(a)  Tests  and  other  evaluation 
materials  used  to  assess  a  child  under 
Part  B  of  the  Act— 

(1)  Are  selected  and  administered  so 
as  not  to  be  discriminatory  on  a  racial 
or  cultural  basis;  and 

(2)  Are  provided  and  administered  in 
the  child's  native  language  or  other 
mode  of  communication,  unless  it  is 
cleariy  not  feasible  to  do  so; 

(b)  A  variety  of  assessment  tools  and 
strategies  are  used  to  gather  relevant 
functional  and  developmental 
information  about  the  child,  including 
information  provided  by  the  parent,  that 
may  assist  in  determining — 

(1)  Whether  the  child  is  a  child  with 
a  disability  under  §  300.7;  and 

(2)  The  content  of  the  child's  lEP. 
including  information  related  to 
enabling  the  child — 

(i)  To  oe  involved  in  and  progress  in 
the  general  curriculum;  or 

(ii)  For  a  preschool  child,  to 
participate  in  appropriate  activities. 

(c)  Ajiy  standndized  tests  that  are 
given  to  a  child — 

(i)  Have  been  validated  for  the 
specific  purpose  for  which  they  are 
ui9ed;and 

(ii)  Are  administered  by  trained  and 
knowledgeable  personnel  in  accordance 
with  any  instructions  provided  by  the 
producer  of  the  tests; 

(d)  Tests  and  other  evaluation 
materials  include  those  tailored  to 
assess  specific  areas  of  educational  need 
and  not  merely  those  that  are  designed 
to  provide  a  single  general  intelligence 
quotient; 

(e)  Tests  are  selected  and 
administered  so  as  best  to  ensure  that  if 
a  test  is  administered  to  a  child  with 
impaired  sensory,  manual,  or  speaking 
skills,  the  test  results  accurately  reflect 
the  child's  aptitude  or  achievement 
level  or  whatever  other  factors  the  test 
purports  to  measure,  rather  than 
reflecting  the  child's  impaired  sensory, 
manual,  or  speaking  skills  (unless  those 
skills  are  the  factors  that  the  test 
purports  to  meesure); 

(fj  No  single  procedure  is  used  as  the 
sole  criterion  for  determining  whether  a 
child  is  a  child  with  a  disability  and  for 
determining  an  appropriate  educational 
program  for  the  child; 

(g)  The  child  is  assessed  in  all  areas 
related  to  the  suspected  disability., 
including,  if  appropriate,  health,  vision, 
hearing,  social  and  emotional  status, 
general  intelligence,  academic 
performance,  communicative  status,  and 
motor  abilities; 

(h)  The  public  agency  uses  technically 
sound  instruments  that  may  assess  the 
relative  contribution  of  cognitive  and 
behavioral  factors,  in  addition  to 
physical  or  developmental  bctcxs;  and 


(i)  The  public  agency  uses  assessment 
tools  and  strategies  that  provide  relevant 
information  that  directly  assists  persons 
in  determining  the  educational  needs  of 
the  child. 

(Authority:  20  U.S.C  1414  (aX6MB),  (b)  (2) 
and  (3)) 

Nate  1:  Under  Title  VI  of  the  Ovil  Rights 
Act  of  1964.  in  ordar  to  {HV>pa4y  evaluate  a 
child  who  may  be  limited  English  proficient, 
the  public  agency  must  first  determine  the 
child's  proficiency  in  English  and  the  child's 
native  language.  Under  Title  VI,  an  accurate 
assessment  of  the  child's  language 
proficiency  must  include  obfectlve 
'assessment  of  reading,  writing,  speaking,  and 
understanding.  Under  this  section  and 
§  3O0.S34(b),  information  about  the  child's 
language  proficiency  must  be  considered  in 
determining  how  to  conduct  tiie  evaltiatioB 
of  the  child  to  prevent  misclassification. 
Under  both  Title  VI  and  Part  B  of  the  Act, 
the  public  agency  has  a  responsibility  to 
ensure  that  children  writh  limited  English 
proficiency  are  not  evaluated  on  the  basis  of 
criteria  that  essentially  measure  English 
language  skills. 

Note  2:  In  some  sitiiations,  there  m^  be  no 
one  on  the  staff  of  a  public  agency  who  is 
able  to  administer  a  test  or  other  evaluation 
in  a  child's  native  language,  as  requirad 
under  paragraph  (aK2)  of  this  section,  but  an 
appropriate  individual  is  available  in  the 
surrounding  area.  Ways  tliat  a  public  agency 
can  identify  an  individual  in  the  surrounding 
area  who  is  able  to  administer  a  test  or  other 
evaluation  in  the  child's  native  language 
include  contacting  neighboring  school 
districts,  local  universities,  and  professional 
organizations.  For  LEIP  students,  in  situaUons 
where  it  is  clearly  not  feasible  to  provide  and 
administer  tests  in  the  child's  native 
language  or  mode  of  communication,  the 
public  agency  still  needs  to  obtain  and 
consider  accurate  and  reliable  information 
that  %vill  enable  the  agency  to  make  an 
informed  decision  as  to  whether  the  diild 
has  a  disability  and  the  effects  of  the 
disability  on  the  child's  educational  needs. 

Note  3:  If  an  assessment  is  not  conducted 
under  standard  conditions,  information  about 
the  extent  to  which  the  assessment  varied 
irom  standard  conditions,  such  as  the 
qualifications  of  the  person  administering  the 
test  or  the  method  of  test  administration, 
needs  to  be  included  in  the  evaluation  rapoct 
This  information  is  needed  so  that  the  team 
of  qualified  professionals  can  evaluate  the 
effects  of  these  variances  on  the  validity  and 
reliabihty  of  the  information  reported  and  to 
determine  whether  additional  assessments 
are  needed. 


§300.533 


(a)  Review  of  existing  evaluation  data. 
As  part  of  an  initial  evaluation  (if 
appropriate)  and  as  part  of  any 
reevaluation  under  Part  B  of  the  Act.  a 
team  that  includes  the  individuals 
required  by  §  300.344,  and  other 
qualified  professionals,  as  appropriate, 
shall— 


(1)  Review  exbting  evaluation  data  on 
the  child,  including — 

(i)  Evaluations  and  information 
provided  by  the  parents  of  the  child; 

(ii)  Current  classroom-based 
assessments  and  observations;  and 

(iii)  Observations  by  teachers  and 
related  services  providers:  and 

(2)  On  the  basis  of  that  review,  and 
input  from  the  child's  parents,  identify 
what  additional  data,  if  any,  are  needed 
to  determine — 

(i)  Whether  the  child  has  a  particular 
category  of  disability,  as  described  in 
§  300.7,  or,  in  case  of  a  reevaluation  of 
a  child,  whether  the  child  continues  to 
have  such  a  disability; 

(ii)  The  present  levels  of  performance 
and  educational  needs  of  the  child; 

(iii)  Whether  the  child  needs  special 
education  and  related  services,  or  in  the 
case  of  a  reevaluation  of  a  child, 
whether  the  child  continues  to  need 
special  education  and  related  services; 
and 

(iv)  Whether  any  additions  or 
modifications  to  the  special  education 
and  related  services  are  needed  to 
enable  the  child  to  meet  the  measurable 
annual  goals  set  out  in  the  IE?  of  the 
child  and  to  participate,  as  appropriate, 
in  the  general  curriculum. 

(b)  Need  for  additional  data.  The 
public  agency  shall  administer  tests  and 
other  evaluation  materials  as  may  be 
needed  to  produce  the  data  identified 
under  paragraph  (a)  of  this  sectitm. 

(c)  AeiTuirements  if  additional  data 
are  not  needed.  (1)  If  the  determination 
imder  paragraph  (a)  of  this  section  is 
that  no  adctitional  data  are  needed  to 
determine  whether  the  child  continues 
to  be  a  child  with  a  disability,  the  public 
agency  shall  notify  the  child's  parents — 

(i)  Of  that  determination  and  the 
reasons  for  it;  and 

(ii)  Of  the  ri^t  of  the  parents  to 
request  an  assessment  to  determine 
whether  the  child  continues  to  be  a 
child  with  a  disability. 

(2)  The  public  agency  is  not  required 
to  conduct  the  assessment  described  in 
paragraph  (c)(l)(ii)  of  this  section  unless 
requested  to  do  so  by  the  child's 
parents. 

(Authority:  20  U.S.C.  1414(cHl).  (2)  and  (4))  ' 

Note:  The  requirement  in  paragraph  (a)  of 
this  section  and  $  300^34(a)(l)  that  review  of 
evaluation  data  and  eligibility  decisions  be 
made  by  groufts  that  include  "qualified 
professionals."  is  intended  to  ensure  that  the 
teams  making  these  determinations  include 
individuals  with  the  knowledge  and  slulls 
necessary  to  interpret  the  evaluation  data  and 
make  an  informed  determination  as  to 
whether  the  child  is  a  child  with  a  disability 
under  §  300.7.  and  to  determine  whether  tha 
diild  needs  special  education  and  related 
services.  The  composition  of  tlie  team  will 


*"» 
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T«y  depending  upon  the  nature  of  the 
child's  suspected  disability  and  other 
relevant  focton.  For  example,  if  a  student  is 
ratpected  of  having  a  learning  disability,  a 
profBuional  whose  sole  expertise  is  visual 
impainnents  would  be  an  inappropriate 
choice.  If  a  student  is  limited  Kngiuh 
proficient,  it  wrill  be  important  to  include  a 
person  on  the  team  of  qualified  professionals 
who  is  knowledgeable  about  the 
identification,  assessment,  and  education  of 
limited  English  proficient  students. 

§300.834    DelMmliMliOfi  of  eNQMNly 

(a)  Upon  completing  the 
administration  of  tests  and  other 
evaluation  materials — 

(1)  A  team  of  qualified  profesaionals 
and  the  parent  of  the  child  must 
determine  whether  the  child  is  a  child 
with  a  disability,  as  defined  in  $  30a7; 
and 

(2)  The  public  agency  must  provide  a 
copy  of  the  evaluation  report  and  the 
documentatitm  of  determination  of 
eligibility  to  the  parent 

(b)  A  child  may  not  be  determined  to 
be  a  child  with  a  disability  if  the 
determinant  factor  for  that 
determination  is — 

(1)  Lack  of  instruction  in  reading  or 
math;  or 

(2)  Limited  Rnglish  proficiency. 

(c)  A  public  agency  must  evaluate  a 
child  with  a  disability  in  accordance 
with  §§  300.532  and  300.533  before 
determining  that  the  child  is  no  longer 
a  child  with  a  disability. 

(Authoritr-  20  U.S.C  1414M(4}  aad  (5). 
(cM5)) 


(a)  In  interpreting  evaluati<Hi  data  for 
the  purpose  of  detennining  if  a  child  is 
a  child  ¥ifith  a  disability  under  §300^. 
and  the  educational  needs  of  the  child, 
each  public  agency  shall — 

(1)  Draw  upon  infbnnaticm  from  a 
variety  of  sources,  including  aptitude 
and  achievement  tests,  teacher 
recommendations,  physical  condition, 
■odal  or  cultural  badi^und,  and 
adaptive  behavior  and 

(2)  Ensure  that  information  obtained 
from  all  of  these  souicsa  is  documented 
and  carefully  considered. 

(b)  If  a  determination  is  made  that  a 
child  has  a  disability  and  needs  special 
education  and  related  services,  an  lEP 
must  be  developed  for  the  child  in 
accordance  with  S§  300.340-300.350. 
(Authority:  20  U.S.C  1412(aN6).  1414(bN4)) 

Notr  Pangraph  (aXD  includes  a  Ust  of 
axamptee  of  sources  that  may  be  used  by  a 
public  agency  in  determining  whether  a  diild 
is  a  child  writh  a  disability,  as  defined  in 
S  300.7.  The  agency  would  not  have  to  use  all 
the  sources  in  every  in«tiinn»  The  point  of 
the  requinment  is  to  ensure  that  mora  tlian 


one  source  is  used  in  interpreting  evaluation 
data  and  in  making  these  determinations.  For 
example,  while  all  of  the  named  sources 
would  have  to  be  used  for  a  child  whose 
suspected  disability  is  mental  retardation, 
they  would  not  be  necessary  for  certain  other 
children  with  disabilities,  such  as  a  child 
who  has  a  severe  articulation  impairment  as 
his  primary  disability.  For  such  a  child,  the 
speech- language  pathologist.  In  complying 
with  the  multiple  source  requirement,  mig^t 
use  (1)  a  standardized  test  of  articulation,  and 
(2)  observation  of  the  child's  articulation 
behavior  in  conversational  speech. 


1300.596 
Each  public  agency  shall  ensure— 

(a)  That  the  lEP  of  each  child  with  a 
disability  is  reviewed  in  accordance 
with  §§300.340-300.350;  and 

(b)  That  a  reevaluation  of  each  child, 
in  accordance  with  §§  300.530(b). 
300.532,  and  300.533.  is  conducted  if 
conditions  warrant  a  reevaltiation.  or  if 
the  child's  parent  or  teacher  requests  a 
reevaluation.  but  at  least  once  every 
three  years. 

(Authority:  20  U.S.C  1414(aX2)) 


Additkmal  Procadnraa  far  EvahiatiBg 
CkUdran  With  Specific  i 
OisabUitiaa 


13001540 

The  determination  of  whether  a  child 
suspected  of  having  a  specific  learning 
disability  is  a  child  with  a  disability  as 
defined  in  §  300.7,  must  be  made  by  the 
child's  parents  and  a  team  of  qualified 
{wofaasiooals  which  must  include — 

(aXD  The  child's  regular  teacher;  or 

(2)  If  the  child  does  not  have  a  regular 
teacher,  a  r^ular  classroom  teacher 
qualified  to  teach  a  child  of  his  or  her 
age;  or 

(3)  For  a  child  of  less  than  school  age. 
an  individual  qualified  by  the  SEA  to 
teach  a  child  of  his  or  her  age;  and 

(b)  At  least  one  person  qualified  to 
conduct  individual  diagnostic 
examinations  of  children,  such  as  a 
school  psychologist,  speech-language 
pathologist,  or  remedial  reading  teacher. 
(AuUiority:  20  U.S.C  1411  note) 

19001841    Crtlarlafar 

I  of  a  specNIe 


(a)  A  team  may  determine  that  a  child 
has  a  specific  learning  disability  if— 

(1)  Ine  child  does  not  achieve 
commensurate  writh  his  or  her  age  and 
ability  levels  in  one  or  more  of  the  areas 
listed  in  paragraph  (a)(2)  of  this  section, 
if  provided  with  learning  experiences 
appropriate  for  the  child'*  age  and 
ability  levels;  and 

(2)  The  team  finds  that  a  child  has  a 
severe  discrepancy  between 
achievement  and  intellectual  ability  in 
one  or  more  of  the  foUowing  areas: 

(i)  Oral  expression. 


(ii)  Listening  comprehension. 

(iii)  Written  expression. 

(iv)  Basic  reading  skill. 

(v)  Reading  comprehensioiL 

(vi)  Mathematics  calculation. 

(vii)  Mathematics  reasoning. 

(b)  The  team  may  not  identify  a  child 
as  having  a  specific  learning  disability 
if  the  severe  discrepancy  between 
ability  and  achievement  is  primarily  the 
result  of— 

(1)  A  visual,  hearing,  or  motor 
impairment; 

(2)  Mental  retardation; 

(3)  Emotional  disturbance;  or 

(4)  Environmental,  cultural  or 
economic  disadvantage. 

(Authority:  20  U.S.C  1411  note) 


|900i542 

(a)  At  least  one  team  member  other 
than  the  child's  regular  teacher  shall 
obaerve  the  child's  academic 
performance  in  the  regular  claaaroom 
setting. 

(b)  m  the  case  of  a  child  of  leas  than 
school  age  or  out  of  school,  a  team 
member  ahaU  observe  the  child  in  an 
environment  appropriate  for  a  child  of 
that  age. 

(Audiority:  20  VS.C.  1411  note) 


(a)  For  a  child  suspected  of  having  a 
specific  learning  disability,  the 
documentation  of  the  team's 
determination  of  eligibility,  as  required 
by  §  300.534(a)(2),  must  include  a 
statement  of— 

(1)  Whether  the  child  has  a  specific 
leami^  disability: 

(2)  The  basis  far  making  the 
determination: 

(3)  The  relevant  behavior  noted 
duringthe  observation  of  the  child; 

(4)  The  relationship  of  that  behavior 
to  the  child's  academic  functioning; 

(5)  The  educ^onally  relevant 
medical  findings,  if  aayi 

(6)  Whether  mere  is  a  severe 
discrepancy  between  achievement  and 
ability  that  is  not  correctable  vrithout 
special  education  and  related  services; 
and 

(7)  The  determination  of  the  team 
concerning  the  effects  of  environmental, 
cultural,  or  economic  discKlvantage. 

(b)  Each  team  member  shall  certify  in 
writing  whether  the  report  reflects  Us  or 
her  conclusion.  If  it  does  not  reflect  his 
or  her  conclusion,  the  team  member 
must  submit  a  separate  statement 
presenting  his  or  her  conclusions. 

(Authoiity:  20  U.S.C  1411  note) 
Leaal  Kealrictive  Eaviraunent 


f  900J60 

(a)  A  State  shall  demonstrate  to  the 
satisfaction  of  the  Secretary  that  the 
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State  has  in  effect  policies  and 
procediu^s  to  ensure  that  it  meets  the 
reouirements  of  §§  300.550-300.556. 

(0)  Each  public  agency  shall  ensure — 

(1)  That  to  the  maximimi  extent 
appropriate,  children  with  disabilities, 
including  children  in  public  or  private 
institutions  or  other  care  facilities,  are 
educated  with  children  who  are 
nondisabled;  and 

(2)  That  special  classes,  separate 
schooling  or  other  removal  of  children 
with  disabilities  frt>m  the  regular 
educational  environment  occurs  only  if 
the  nature  or  severity  of  the  disability  is 
such  that  education  in  regular  classes 
with  the  use  of  supplementary  aids  and 
services  cannot  be  achieved 
satisfactorily. 

(Authority:  90  U.S.C  1412(a)(5)) 
1900.551    Continuum  of  aNaniative 


(a)  Each  public  agency  shall  ensure 
that  a  continuum  of  alternative 
placements  is  avaflable  to  meet  the 
needs  of  children  with  disabilities  for 
special  education  and  related  services. 

(b)  The  continuum  required  in 
paragraph  (a)  of  this  section  must — 

(1)  Include  the  alternative  placemeiits 
listed  in  the  definition  of  special 
education  under  §  300.17  (instruction  in 
regular  classes,  special  classes,  special 
schools,  home  instruction,  and 
instruction  in  hospitals  and 
institutions);  and 

(2)  Make  provision  for  supplementary 
services  (such  as  resource  room  or 
itinerant  instruction)  to  be  provided  in 
conjunction  with  regular  class 
placement 

(Autlnrity:  20  U.S.C  1412(a)(S)) 

Note:  Home  instruction  is  usually 
appropriate  for  only  a  limited  number  of 
children,  such  as  children  who  are  medically 
fragile  and  are  not  able  to  participate  in  a 
school  setting  with  other  children. 

1900.562    PlacemanlB. 

In  determining  the  educational 
placement  of  a  child  with  a  disability, 
each  public  agency  shall  ensure  that — 

(a)  The  placement  decision — 

(1)  Is  nude  by  a  group  of  persons, 
including  the  parents,  and  other  persons 
knowledgeable  about  the  child,  the 
meaning  of  the  evaluation  data,  and  the 
placement  opticms;  and 

(2)  Is  made  in  conformity  with  the 
LRE  provisions  of  this  subpart, 
including  §§  300.550-300.554; 

(b)  The  child's  placement — 

(1)  Is  determined  at  least  annually; 

(2)  Is  based  on  the  child's  lEP;  and 

(3)  Is  as  close  as  possible  to  the  child's 
home; 

(c)  Unless  the  lEP  of  a  child  with  a 
disability  requires  some  other 


arrangement,  the  child  is  educated  in 
the  school  that  he  or  she  would  attend 
if  nondisabled;  and 

(d)  In  selecting  the  LRE.  consideration 
is  given  to  any  potential  harmful  effect 
on  the  child  or  on  the  quality  of  services 
that  he  or  she  needs. 

(Authority:  20  U.S.C.  1412(a)(5)) 

Note  1:  With  respect  to  paragraph  (a)(l]  of 
this  section,  nothing  in  this  part  would 
prohibit  a  public  agency  from  allowing  the 
group  of  persons  that  makes  the  placement 
decision  also  to  serve  as  the  child's  lEP  team, 
so  long  as  all  individuals  described  in 
$  300.344  are  included. 

Note  2:  Section  30aS52  includes  some  of 
the  main  bctors  that  must  be  considered  in 
determining  the  extent  to  which  a  child  with 
a  disability  can  be  educated  with  children 
who  are  not  disabled.  The  overriding  rule  in 
this  section  is  that  placement  decisions  must 
be  made  on  an  individual  basis.  The  section 
-also  requires  each  agency  to  have  various 
alternative  placements  available  in  order  to 
ensure  that  each  child  with  a  disability 
receives  an  education  that  is  appropriate  to 
his  or  her  individual  needs. 

The  requirements  of  §  300.552,  as  well  as 
the  other  requirements  of  %%  300.550- 
300.556,  apply  to  all  preschool  children  with 
disabilities  who  are  entitled  to  receive  FAPE. 
Public  agencies  that  praivide  preschool 
programs  for  nondisabled  preschool  children 
must  ensure  that  the  requirements  of 
%  300.552(c)  are  met.  Public  agencies  that  do 
not  operate  programs  for  nondisabled 
preschool  children  are  not  required  to  initiate 
those  programs  solely  to  satisfy  the 
requirements  regarding  placcfment  in  the  LRE 
embodied  in  §§  300.550-300.556.  For  these 
public  agencies,  some  alternative  methods  for 
meeting  the  requirements  of  §§  300.550- 
300.556  include — 

(1)  Providing  opportunities  for  the 
participation  (even  part-time)  of  preschool 
children  with  disabilities  in  other  preschool 
programs  operated  by  public  agencies  (such 
as  Head  Start); 

(2)  Placing  children  with  disabilities  in 
private  school  progianu  for  nondisabled 
preschool  children  or  private  school 
preschool  programs  that  integrate  children 
with  disabilities  and  nondisabled  children; 


(3)  Lodting  dasses  for  preschool  children 
with  disabilities  in  regular  elementary 
schools. 

In  each  case  the  public  agency  must  ensure 
that  each  child's  placement  is  in  the  LRE  in 
which  the  unique  needs  of  that  child  can  be 
met.  based  upton  the  child's  lEP,  and  meets 
all  of  the  other  requirements  of  $$  300.340- 
300.351  and  §§  300.550-300.556. 

The  analysis  of  the  regulations  for  Section 
504  of  the  Rehabilitation  Act  of  1973  (34  CFR 
part  104 — Appendix,  Paragraph  24)  includes 
several  points  regarding  educational 
placements  of  children  with  disabilities  that 
are  pertinent  to  this  section: 

1.  With  respect  to  determining  proper 
placements,  the  analysis  states:  "*  *  *  it 
should  be  stressed  that,  where  a  handicapped 
child  is  so  disruptive  in  a  regular  classroom 
that  tlie  education  of  other  students  is 
significanUy  impaired,  tiw  needs  of  t)iB 


handicapped  child  caimot  be  met  in  that 

environment.  Therefore  regular  placement 

would  not  be  appropriate  to  his  or  her  needs 
•  •  *  tt 

2.  With  respect  to  placing  a  child  with  a 
disability  in  ah  alternate  setting,  the  aiulysis 
states  that  among  the  bctors  to  be  considered 
in  placing  a  child  is  the  need  to  place  the 
child  as  dose  to  home  as  possible.  Recipients 
are  required  to  take  this  factor  into  account 
in  making  placement  decisions.  The  parents' 
right  to  (mallenge  the  placement  of  their 
child  extends  not  only  to  placement  in 
special  classes  or  separate  schools,  but  also 
to  placement  in  a  distant  school,  particulariy 
in  a  residential  program.  An  equally 
appropriate  education  program  may  exist 
closer  to  home,  and  this  issue  may  be  raised 
by  the  parent  under  the  due  process 
provisions  of  this  subpart. 

Note  3:  If  lEP  teams  appropriately  consider 
positive  behavioral  interventions  and 
supplementary  aids  and  services  and  if 
necessary  include  those  services  in  lEPs, 
many  children  who  otherwise  would  be 
disruptive  will  be  able  to  participate  in 
regular  education  dassrooms. 


1900.559 

In  providing  or  arranging  for  the 
provision  of  nonacademic  and 
extracurricular  services  and  activities, 
including  meals,  recess  periods,  and  the 
services  and  activities  set  forth  in 
§  300.306,  each  ptiblic  agency  shall 
ensure  that  each  child  with  a  disability 
participates  with  nondisabled  children 
in  those  services  and  activities  to  the 
maximum  extent  appropriate  to  the 
needs  of  that  child. 

(Authority:  ^0  U.S.C  1412(aX5)) 

Note:  Section  3(X).S53  is  taken  from  a 
requirement  in  the  regulations  for  Section 
504  of  the  Rehabilitation  Act  of  1973.  With 
respect  to  tliis  requirement,  the  analysis  of 
the  Section  504  regulations  includes  the 
following  statement:  "(This  paragraph] 
specifies  that  handicapped  children  must 
also  be  provided  nonacademic  services  in  as 
integrated  a  setting  as  possible.  This 
requirement  is  especially  important  for 
children  whose  educational  needs  necessitate 
their  being  solely  with  other  handicapped 
children  during  most  of  each.day.  To  the 
maximum  extent  appropriate,  children  in 
residential  settings  are  also  to  be  provided 
opportunities  for  participation  with  other 
children."  (34  CFR  part  104 — Appendix, 
Paragraph  24.) 

1900.964    ChHdran  in  puMIc  or  prtvale 
Inalllutlofia. 

Each  SEA  shall  make  arrangements 
with  pubUc  and  private  institutions 
(such  as  a  memorandimi  of  agreement  or 
special  implementation  procedures)  as 
may  be  necessary  to  ensure  that 
§  300.550  is  effectively  implemented. 

(Autiuwity:  20  U.S.C  1412(a)(5)) 

Note:  The  requirement  to  educate  children 
with  disabilities  with  nondisabled  children 
also  applies  to  children  in  public  and  private 
institutions  or  otiier  care  fiaicilities.  Each  SEA 
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must  eiisun  that  Mch  applicable  agancy  and 
institution  in  tha  State  implements  this 
taquiremenL  Raganllaas  of  other  raaaona  Cor 
Institutional  placement,  no  child  in  an 
institution  who  is  capable  of  education  in  a 
ragular  public  school  setting  may  be  denied 
;  to  an  education  in  that  setting. 


|300l8S6    Tectarical 


Each  SEA  shall  cany  out  activities  to 
ensure  that  teachers  and  administntoie 
in  all  public  agencies — 

(a)  Are  fully  informed  about  their 
responsibilities  for  implementing 
§300.550:  and 

(b)  Are  provided  with  twrhniral 
assistance  and  training  necessary  to 
assist  them  in  this  efibrt 

(Authority:  20  U.S.C  ]412(aX5)) 


f  300lSS6 

(a)  The  SEA  shall  carry  out  activities 
to  ensure  that  §  300.550  is  implemented 
by  each  public  agency. 

(^)  If  tnere  is  crvidmce  that  a  public 
apncy  makes  placements  that  aie 
inconsistent  with  $300,550,  the  SEA 
shall— 

(1)  Review  the  public  agency's 
justification  far  its  actions;  and 

(2)  Assist  in  planning  and 
implementing  any  necessary  conective 
action. 

(Avthotity:  28  U.&C  1412(^5)) 


As  used  in  §$  300.560-^00.577— 

OBStruction  means  physical 
destruction  or  removal  of  personal 
identifiers  from  information  so  that  the 
infoimatioa  is  no  longer  personally 
identifiable. 

Education  record!*  means  the  type  of 
records  covered  under  the  definition  of 
"education  records"  in  34  CFR  part  90 
(the  regulations  implementing  the 
Family  Educational  Rights  and  Privacy 
Act  of  1974). 

Participating  agency  means  any 
agency  or  institution  that  collects, 
maintains,  or  uses  perscmally 
identifiable  information,  or  from  which 
infcnmation  is  obtained,  under  Put  B  of 
the  Act 

(Antfaotitr  20  U.&C  1221e-3,  MllMfB), 
»417tc)) 


IJOOiStl 

(a)  The  SEA  shall  give  notice  that  is 
adequate  to  fully  inform  pamts  about 
tha  requirements  of  §  300.127, 


(1)  A  deecription  of  the  extent  that  the 
notice  is  given  in  the  native  langiiagns 
of  the  various  population  groups  in  the 
State; 

(2)  A  description  of  the  children  on 
whom  penooally  identifiable 


information  is  maintained,  the  tjrpes  of 
information  sought,  the  methods  the 
State  intends  to  use  in  gathering  the 
information  (including  the  sources  from 
whom  information  is  gathered),  and  the 
uses  to  be  made  of  the  information; 

(3)  A  summary  of  the  policies  and 
proc»dures  that  participating  agencies 
must  follow  regarding  storage, 
disclosure  to  tUrd  parties,  retention, 
and  destruction  of  personally 
identifiable  information;  and 

(4)  A  deecription  of  all  of  the  rights  of 
parents  and  children  regarding  tlds 
information,  including  the  rights  under 
the  Family  Educational  Rights  and 
Privacy  Act  of  1974  and  implementing 
regulations  in  34  CFR  part  90. 

(b)  Before  any  major  identification, 
location,  or  evaluation  activity,  the 
notice  must  be  published  or  announced 
in  newrepapers  at  other  media,  or  bodi. 
with  circulation  adequate  to  notify 
parents  throughout  the  State  of  the 
activity. 

(Autfaa>itr.'20  U.&C  1412(aX8).  1417(c)) 

f300.Sia   AeoaaartgMa. 

(a)  Each  participating  agency  shall 
permit  parents  to  inspect  and  review 
any  education  records  relating  to  their 
children  that  are  coUectad,  maintained, 
or  used  by  the  agency  under  this  part. 
The  agency  shall  compfy  with  a  request 
without  unnecessary  delay  and  before 
any  meeting  regarding  an  lEP  or  any 
hearing  relating  to  the  identificatfon. 
evaluation,  or  educational  placement  of 
the  child,  or  the  provision  of  FAPE  to 
the  child,  and  in  no  case  more  than  45 
days  after  the  request  has  been  made. 

(b)  The  right  to  inspect  and  review 
odiiratinn  mrnrrii  under  thin  snr  tiiai 
inrludae 

(1)  The  rl^  to  a  response  from  the 
participating  agency  to  reasonable 
requests  for  explanations  and 
interpretations  of  the  records; 

(2)  The  right  to  request  that  the 
agency  provide  copies  of  the  records 
containing  the  information  if  failure  to 
provide  those  copies  would  effectively 
prevent  the  perent  from  exercising  the 
right  to  inspect  and  review  the  reowds; 
and 

(3)  The  right  to  have  a  representative 
of  the  parent  in^Mct  and  review  the 
records. 

(c)  An  agmcy  may  presume  that  the 
parent  has  authority  to  inspect  and 
review  records  relating  to  his  or  her 
child  unless  the  agency  has  been 
advised  that  the  parent  does  not  have 
the  authonty  under  applicable  State  law 
governing  such  matters  as  guanlianship. 
separation,  and  divorce. 

(Authority:  20  U.S.C  1412(aX8).  1417(c))     . 


S  300.803    Record  olacoeee> 

Each  participating  agency  shall  keep  a 
record  of  parties  obtaining  access  to 
education  records  collected, 
maintained,  or  used  under  Part  B  of  the 
Act  (except  access  by  parents  and 
authorized  employees  of  the 
participating  agency),  including  the 
name  of  the  party,  the  date  access  was 
given,  and  the  purpose  for  wdiich  the 
party  is  authorized  to  use  the  records. 

(Authority:  20  U.S.C  1412(aX8).  1417(c)) 

fSOOJM    Roeonla  on  more  than  one  chM. 

If  any  education  recixd  includes 
information  on  more  than  one  child,  the 
parents  of  those  children  have  the  r^t 
to  inspect  and  review  only  the 
information  relating  to  their  child  or  to 
be  informed  of  that  specific  Ihformation. 

(Authority:  20  U.&C  1412M(^  1417(c)) 
fSOOJtS    Uat  el  typaa and  tecaMena  ef 


Each  participating  aganry  dull 
provide  parents  on  request  a  list  of  the 
types  and  locations  of  education  records 
collected,  maintained,  or  used  by  the 
agency. 

(Authoritr.  20  U.&C  1412(a)(8).  1417(c)) 


(a)  Each  participating  agency  may 
charge  a  fee  Cor  copies  of  recrnds  tint 
are  made  for  parents  under  this  pert  if 
the  fee  does  not  efiiactively  prevent  the 
parents  frnm  exercising  their  right  to 
inspect  and  review  those  records. 

(b)  A  participating  agency  may  not 
charge  a  fee  to  search  far  or  to  relzieva 
information  under  this  part. 

(Atttboci^  20  UJ&.C.  1412(a)(8),  1417(c)) 

fseoistT 


(a)  A  parent  who  believes  that 
information  in  the  education  records 
collected,  maintained,  or  used  under 
this  part  is  inaccurate  or  misleeding  at 
violates  the  privacy  or  other  rights  of  the 
child  may  request  the  participating 
agency  that  maint^ina  the  information  to 
amend  the  information. 

(b)  The  agency  shall  decide  whether 
to  amend  the  information  in  accordance 
with  the  request  within  a  reasonable 
period  of  time  of  receipt  of  the  request 

(c)  If  the  agency  decides  to  refuse  to 
amend  the  information  in  accordance 
with  the  request,  it  shall  inform  the 
parent  of  the  refusal  and  advise  the 
parent  of  the  right  to  a  hearing  under 
$300,560. 

(Autfaocity:  20  U.&C  1412(aN8):  1417(c)) 

§S003M   Opportunity  for  a  heertn^ 

The  agency  shall,  on  request,  provide 
an  opportunity  for  a  hearing  to 
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challenge  inforraadon  in  education 
records  to  ensure  that  it  is  not 
inaccurate,  misleading,  or  odierwise  in 
violation  of  the  privacy  or  other  rights 
of  the  child. 

(Authority:  2^  U.S.C  1412(a)(8).  1417(c)) 

{300.560    Reeuit  of  hearing 

(a)  If,  as  a  result  of  the  hearing,  the 
agency  decides  that  the  information  is 
inaccurate,  misleading  or  otherwise  in 
violation  of  the  privacy  or  other  rights 
of  the  child,  it  shall  amend  the 
information  accordingly  and  so  inform 
the  parent  in  writing. 

(b)  ff,  as  a  result  of  the  hearing,  the 
agency  decides  that  the  information  is 
not  inaccurate,  misleading,  or  otherwise 
in  violation  of  the  privacy  or  other 
rights  of  the  child,  it  shall  inform  the 
parent  of  the  right  to  place  in  the 
records  it  maintains  on  the  child  a 
statement  commenting  on  the 
information  or  setting  forth  any  reasons 
for  disagreeing  with  the  decision  of  the 
agency. 

(c)  Any  explanation  placed  in  the 
records  of  the  child  under  this  section 
must — 

(1)  Be  maintained  l^  the  agency  as 
part  of  the  records  of  the  child  as  long 
as  the  record  or  contested  portion  is 
maintained  by  the  agency;  and 

(2)  If  the  records  of  the  child  or  the 
contested  portion  is  disclosed  by  the 
agency  to  any  party,  the  explanation 
must  also  be  disclosed  to  the  party. 

(Authority:  20  U.S.C  1412(a)(8),  1417(c)) 

1300570    Hearing  procedures. 

A  hearing  held  under  §  300.566  must 
be  conducted  according  to  the 
procedures  under  34  CFR  99.22. 

(Audmrity:  20  U.S.C  1412(aN8).  1417(c)) 

§300i571    Consent 

(a)  Parental  consent  must  be  obtained 
before  personally  identifiable 
information  is — 

(1)  Disclosed  to  anyone  other  than 
officials  of  participating  agencies 
collecting  or  using  the  information 
under  this  part,  subject  to  paragraph  (b) 
of  this  section;  or 

(2)  Used  for  any  purpose  other  than 
meeting  a  requirement  of  this  part. 

(b)  An  educational  agency  or 
institution  subject  to  34  CFR  part  98 
may  not  release  information  from 
education  records  to  participating 
agencies  without  {urental  consent 
unless  authorized  to  do  so  under  part 
99. 

(c)  The  SEA  shall  provide  policies 
and  procedures  that  are  used  in  the 
evrat  that  a  parent  refuses  to  provide 
consent  under  this  section. 

(Authority:  20  U.S.C  1412(aX8),  1417(c)) 


$300572 

(a)  Each  participating  agency  shall 
protect  the  confidentiality  of  personally 
identifiable  information  at  collection, 
storage,  disclosure,  and  destruction 
st^es. 

.  (b)  One  official  at  each  participating 
agency  shall  assume  responsibility  for 
ensuring  the  confidentiality  of  any 
personally  identifiable  information. 

(c)  All  persons  collecting  or  using 
personally  identifiable  information  must 
receive  training  or  instruction  regarding 
the  State's  policies  and  procedures 
under  §  300.127  and  34  CFR  part  99. 

(d)  Each  participating  agency  shall 
maintain,  for  public  inspection,  a 
current  listing  of  the  names  and 
positions  of  those  employees  writhin  the 
agency  who  may  have  access  to 
personally  identifi^le  information. 

(Audwrity:  20U.S.C  1412(aK8).  1417(c)) 

$300573    Oealniclion  of  infennalion. 

(a)  The  public  agency  shall  inform 
parents  when  personally  identifiable 
information  collected,  maintained,  or 
used  under  this  part  is  no  longer  needed 
to  provide  educational  services  to  the 
chUd. 

(b)  The  information  must  be  destroyed 
at  the  request  of  the  parents.  However, 

a  permanent  record  of  a  student's  name, 
address,  and  phone  number,  his  or  het 
grades,  attendance  record,  classes 
attended,  grade  level  completed,  and 
year  completed  may  be  maintained 
without  time  limitation. 

(Authority:  20  U.S.C  1412(aX8),  1417(c)) 
Note:  Under  §  300.573.  the  personally 
identifiable  information  on  a  child  with  a 
disability  may  be  retained  permanendy 
unless  the  ftarents  request  that  it  be 
destroyed.  Destruction  of  records  is  the  best 
protection  against  improper  and 
unauthorized  disclosure.  However,  the 
records  may  be  needed  for  other  purposes.  In 
informing  parents  about  their  rights  under 
this  section,  the  agency  should  remind  them 
that  the  records  may  be  needed  by  the  child 
or  the  parents  for  social  security  benefits  or 
other  purposes.  If  the  parents  request  that  the 
information  be  destroyed,  the  agency  may 
retain  the  information  In  paragraph  (b)  of  this 
section. 

$300,574    CMMran's  rights. 

The  SEA  shall  provide  policies  and 
procedures  regarding  the  extent  to 
which  children  are  afforded  rights  of 
privacy  similar  to  those  afforded  to 
parents,  taking  into  consideration  the 
age  of  the  child  and  type  or  severity  of 
disability. 

(Authority:  20  U.S.C  1412taX8),  1417(c)) 

Neto  1:  Under  the  regulations  for  the 
Family  Educational  Rights  and  Privacy  Act  of 
1974  (34  CFR  99.5(a)),  the  rights  of  parents 
ragarding  education  records  are  transfarred  to 
the  student  at  age  18. 


Note  2:  If  the  rights  accorded  to  parents 
under  Part  B  of  the  Act  are  transferred  to  a 
student  who  reaches  the  age  of  majority, 
consistent  writh  $  300.517,  the  rights 
regarding  educational  records  in  $$  300.562- 
300573  must  also  lie  transferred  to  the 
student  However,  the  public  agency  must 
provide  any  notice  required  under  section 
615  of  the  Act  to  the  student  and  tha  parents. 


$300575 

The  SEA  shall  provide  the  policies 
and  procedures,  including  sanctions, 
that  the  Stete  uses  to  ensure  that  its 
policies  and  procedures  are  followed 
and  that  the  requirements  of  ^le  Act  and 
the  regulations  in  this  part  are  met 

(Authwity:  20  U.S.C  1412(aK8),  1417(c)) 

$300576    DlecipNnary  Infonnallon. 

(a)  The  State  may  require  that  a  LEA 
include  in  the  records  of  a  child  with  a 
disability  a  statement  of  any  current  or 
previous  disciplinary  action  that  has 
been  taken  against  the  child  and 
transmit  the  statement  to  the  same 
extent  that  the  disciplinary  information 
is  included  in,  and  transntitted  with,  the 
student  records  of  nondisabled  children. 

(b)  The  statement  may  include  a 
description  of  any  behavior  engaged  in 
by  the  child  that  required  disciplinary 
action,  a  description  of  the  disciplinary 
action  taken,  and  any  other  information 
that  is  relevant  to  the  safety  of  the  child 
and  other  individuals  involved  with  the 
child. 

(c)  If  the  State  adopts  such  a  policy, 
and  the  child  transfers  from  one  school 
to  another,  the  transmission  of  any  of 
the  child's  records  must  include  both 
the  child's  current  individualized 
education  program  and  any  statemmit  of 
current  or  previous  disciplinary  action 
that  has  been  taken  against  the  child. 

(Authority:  20  U.S.C  141301) 

$  300577    Department  use  of  pereonaNy 

I,*-— alll-ii  I  ■    I  I,  f  II  ■  M  ■  ai  II  ., 

KMnmiaDie  niiuiiimuuii. 

If  the  Department  or  its  authorized 
representatives  collect  any  personally 
identifiable  information  regarding 
children  with  disabilities  that  is  not 
subject  to  5  U.S.C.  552a  (the  Privacy  Act 
of  1974),  the  Secretary  applies  the 
requirements  of  5  U.S.C.  552a  (b)(l>-(2). 
(4H11):  (c):  (d);  (eKD.  (2).  (3XA).  (B). 
and  03),  (5Hl0);  (h);  (m);«nd  (n);  and 
the  regulations  implementing  those 
provisions  in  34  CFR  part  5b. 

(Authority:  20  U.SC  1412(aX8).  1417(c)) 
Department  Procedmea 

$300,580    DetsrminaBonbytheaeCTelary 

thalaStalalaeNgilile. 

If  the  Secretary  determines  that  a 
State  is  eligible  to  receive  a  grant  imdar 
Part  B  of  the  Act,  the  Secretary  notifies 
the  State  of  that  determiiutioa. 
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(Authority:  20  U.S.C  (1412(d)) 

(SOOlMI    NoIIm  md  hMring  bcfora 
IsnolalhribI* 


(a)  General.  (1)  The  Secretary  does  not 
make  a  final  determination  that  a  State 
is  not  eligible  to  receive  a  grant  under 
Part  B  of  the  Act  until  providing  the 
State— 

(i)  With  reasonable  notice;  and 
(ii)  With  an  opportunity  for  a  hearing. 
(2)  In  implementing  paragraph 
(a)(lKi)  of  this  section,  the  Secretary 
sends  a  written  notice  to  the  SEA  by 
certified  mail  writh  return  receipt 
reouested. 

(b)  Content  of  notice.  In  the  written 
notice  described  in  paragraph  (a)(2)  of 
this  section,  the  Seoetary — 

(1)  States  the  basis  on  which  the 
Secretary  proposes  to  make  a  final 
determination  that  the  State  is  not 
eligible: 

(2)  May  describe  possible  options  for 
resolving  the  issues: 

(3)  Advises  the  SEA  that  it  may 
wquest  a  hearing  and  that  the  request 
for  •  hearing  must  be  made  not  later 
dian  30  calendar  days  after  it  receives 
the  notice  of  the  proposed  final 
determination  that  the  State  is  not 
eligible;  and 

(4)  Provides  information  about  the 
piooedures  followed  for  a  hearing. 

(Authority:  20  U.S.C  (1412(dM2)) 


%9BQJ0tH    HeartnQ  oMcial  oc  I 

(a)  If  the  SEA  requests  a  HwnHng^  the 
Secretary  designates  one  or  more 
individuals,  either  from  the  Etepartment 
or  elsewhere,  not  responsible  for  or 
connected  with  the  administration  of 
this  program,  to  conduct  a  honHng 

(b)  If  more  than  one  individual  is 
designated,  the  Secretary  designates  one 
of  those  individuals  as  the  Chief 
Hearing  Official  of  the  Hearing  Panel.  If 
one  indULvidual  is  designated,  that 
individual  is  the  Hearing  Official. 

(Authority:  20  U.S.C  (1412(dX2)) 


(a)  As  used  in  §§  300.581-300.586  the 
tnm  /xu<y  or  parties  means  the 
following: 

(1)  An  SEA  that  requests  a  hearing 
r^arding  the  proposed  disapproval  of 
its  State  plan  under  this  part. 

(2)  The  Department  official  who 
administers  the  program  of  financial 
assistance  under  this  part. 

(3)  A  person,  group  or  agency  with  an 
interest  in  and  haviikg  relevant 
information  about  the  case  that  has 
applied  for  and  been  granted  leave  to 
intervene  by  the  Hearing  Official  or 
Panel. 

(b)  Within  15  days  after  recatvlng  a 
request  for  a  hearing,  the  Secretary 


designates  a  Hearing  Official  or  Panel 
and  notifies  the  parties. 

(c)  The  Hearing  Official  or  Panel  may 
regulate  the  course  of  proceedings  and 
the  conduct  of  the  parties  during  the 
proceedings.  The  Hearing  Official  or 
Panel  takes  all  steps  necessary  to 
condiict  a  fair  and  impartial  proceeding, 
to  avoid  delay,  and  to  maintain  order, 
including  the  following: 

(1)  The  Hearing  Official  or  Panel  may 
hold  conferences  or  other  types  of 
appropriate  proceedings  to  clarify, 
simplify,  or  define  the  issues  or  to 
considor  other  matters  that  may  aid  in 
the  disposition  of  the  case. 

(2)  The  Hearing  Official  or  Panel  may 
schedule  a  prehearing  conference  of  the 
Hearing  Official  or  Panel  and  parties. 

(3)  Any  party  may  request  the  Hearing 
Official  or  Panel  to  schedule  a 
prehearing  or  other  conference.  The 
Hearing  Official  or  Panel  decides 
whether  a  conference  is  necessary  and 
notifies  all  parties. 

(4)  At  a  prehearing  or  othw 
conference,  the  Hearing  Official  or  Panel 
and  the  parties  may  consider  subjects 
such  as — 

(i)  Narrowing  and  clarifying  issues; 

(ii)  Assisting  the  parties  in  r^uJiing 
agreements  and  stipulations; 

(iii)  Qarifying  the  positions  of  the 
parties; 

(iv)  Determining  whether  an 
evidentiary  hearing  or  oral  argument 
should  be  held;  and 

(v)  Setting  dates  for — 

(A)  The  exchange  of  Mrritten 
documents; 

(B)  The  receipt  of  comments  from  the 
parties  on  the  need  for  oral  argument  or 
evidentiary  hearing; 

(C)  Further  proceedings  before  the 
Hearing  Official  or  Panel  (including  an 
evidentiary  hearing  or  oral  argument,  if 
either  is  scheduled); 

(D)  Requesting  the  names  of  witnesses 
each  party  wishes  to  present  at  an 
evidentiary  hearing  and  estimation  of 
time  for  each  presentation;  or 

(£)  Completion  of  the  review  and  the 
initial  decision  of  the  Hearing  Official  or 
Panel. 

(5)  A  prehearing  or  other  conference 
held  under  paragnph  (b)(4)  of  this 
section  may  be  conducted  by  telephone 
conference  call. 

(6)  At  a  prehearing  or  other 
conference,  the  parties  shall  be  prepared 
to  disoiss  the  subjects  listed  in 
paragraph  (b)(4)  of  this  section. 

(7rPollowing  a  prehearing  or  other 
conference  the  Hearing  Official  or  Panel 
may  issue  a  written  statement 
describing  the  issues  raised,  the  action 
taken,  and  the  stipulations  and 
agreements  reached  by  the  parties. 

(d)  The  Hearing  Official  or  Panel  may 
require  parties  to  state  their  positions 


and  to  provide  all  or  part  of  the 
evidence  in  writing. 

(e)  The  Hearing  Official  or  Panel  may 
require  parties  to  present  testimony 
through  affidavits  and  to  condudt  cross- 
examination  through  interrdgatories. 

(f)  The  Hearing  Official  or  Panel  may 
direct  the  parties  to  exchange  relevant 
documents  or  information  and  lists  of 
witnesses,  and  to  send  copies  to  the 
Hearing  Official  or  Panel. 

(g)  Tne  Hearing  Official  or  Panel  may 
receive,  rule  on.  exclude,  or  limit 
evidence  at  any  stage  of  the 


(h)  The  Hearing  Official  or  Panel  may 
rule  on  motions  and  other  issues  at  any 
stABB  of  the  proceedings. 

U)  The  Hearing  Official  or  Panel  may 
examine  witnesses. 

(j)  The  Hearing  Official  or  Panel  may 
set  reasonable  time  limits  for 
submission  of  written  documents. 

(k)  The  Hearing  Official  or  Panel  may 
refuse  to  consider  documents  or  other 
submissions  if  they  are  not  submitted  in 
a  timely  mannw  unless  good  cause  is 
shown. 

(1)  The  Hearing  Official  or  Panel  may 
interpret  applicable  statutes  and 
regulations  but  may  not  waive  them  or 
rule  on  their  validity. 

(m)(l)  The  parties  shall  present  their 
positions  through  briefis  and  the 
submission  of  other  dociiments  and  may 
request  an  oral  argument  or  evidentiary 
hearing.  The  Hearing  Official  or  Panel 
shall  determine  whether  an  oral 
argiunent  or  an  evidentiary  hearing  is 
needed  to  clarify  the  positions  of  the 
parties. 

(2)  The  Hearing  Official  or  Panel  gives 
each  party  an  opportunity  to  be 
represented  by  counsel. 

In)  If  the  Hearing  Official  or  Panel 
determines  that  an  evidentiary  hearing 
would  materially  assist  the  resolution  of 
the  matter,  the  Hearing  Official  or  Panel 
gives  each  party,  in  addition  to  the 
opportimity  to  be  represented  by 
counsel — 

(1)  An  opportunity  to  present 
witneaaes  on  the  party's  behalf;  and 

(2)  An  opportunity  to  cross-examine 
witnesses  either  orally  or  with  tvritten 
questions. 

(o)  The  Hearing  Official  or  Panel 
accepts  any  evidence  that  it  finds  is 
relevant  and  material  to  the  proceedings 
and  is  not  unduly  repetitious. 

(p)(l)  The  Hearing  Official  or  Panel — 

U)  Arranges  for  the  preparation  of  a 
transcript  of  each  bearing; 

(ii)  Retains  the  original  transcript  as 
part  of  the  record  of  the  hearing;  and 

(iii)  Provides  one  copy  of  the 
transcript  to  each  party. 

(2)  Aaditional  copies  of  the  transcript 
are  available  on  request  and  with 
payment  of  the  reproduction  fee. 


Federal  Register  /  Vol.  62,  No.  204  /  Wednesday.  October  22,  1997  /  Proposed  Rules         55111 


(q)  Each  party  shall  file  with  the 
Hearing  Official  or  Panel  all  written 
motions,  briefs,  and  other  documents 
and  shall  at  the  same  time  provide  a 
copy  to  the  other  parties  to  the 
proceedings. 

(Authority:  20  U.S.C  (1412(dM2)) 

f300J«4    inWal  dedston;  final  decMon. 

(a)  The  Hearing  Official  or  Panel 
prepares  an  initial  written  decision  that 
addJresses  each  of  the  points  in  the 
notice  sent  by  the  Secretary  to  the  SEA 
under  §300.581. 

(b)  The  initial  decision  of  a  Panel  is 
made  by  a  majority  of  Panel  members. 

(c)  The  Hearing  Official  or  Panel  mails 
by  certffied  mail  with  retiun  receipt 
requested  a  copy  of  the  initial  decision 
to  each  party  (or  to  the  party's  coiuuel) 
and  to  the  Secretary,  with  a  notice 
stating  that  each  party  has  an 
opportunity  to  submit  written 
comments  regarding  the  decision  to  the 
Secretary. 

(d)  Each  party  may  file  comments  and 
recommendations  on  the  initial  decision 
with  the  Hearing  Official  or  Panel 
within  15  days  of  die  date  the  party 
receives  the  Panel's  decision. 

(e)  The  Hearing  Official  or  Panel 
sends  a  copy  of  a  party's  initial 
comments  and  recommendations  to  the 
other  parties  by  certified  mail  with 
return  receipt  requested.  Each  party  may 
file  responsive  comments  and 
recommendations  with  the  Hearing 
Official  or  Panel  within  seven  da)r8  of 
the  date  the  party  receives  the  initial 
comments  and  recommendations.       < 

(f)  The  Hearing  Official  or  Panel 
forwards  the  parties'  initial  and 
responsive  comments  on  the  initial 
decision  to  the  Secretary  who  reviews 
the  initial  decision  and  issues  a  final 
decision. 

(g)  The  initial  decision  of  the  Hearing 
Official  or  Panel  becomes  the  final 
decision  of  the  Secretary  unless,  within 
25  days  after  the  end  of  the  time  for 
receipt  of  written  comments,  the 
Secretary  informs  the  Hearing  Official  or 
Panel  and  the  parties  to  a  hearing  in 
writing  that  the  decision  is  being  further 
«eviewed  for  possible  modffication. 

(h)  The  Secretary  aiay  r^ect  or  BK>dify 
the  initial  decision  of  the  Hearing 
Official  or  Panel  if  the  Secretary  finds 
that  it  is  clearly  erroneous. 

(i)  The  Secretary  conducts-the  review 
based  on  the  initial  decision,  the  written 
fecord,  the  Hearing  Official's  or  Pane's 
proceedings,  and  written  comments. 
The  Secretary  may  remand  the  matter 
far  further  prtKemiii^. 

(j)  The  Secaetary  issues  the  final 
decision  within  30  days  after  notifying 
the  Hearing  Official  or  Panel  that  the 


initial  decision  is  being  further 
reviewed. 

(Autiiority:  20  U.S.C.  (1412(dX2))     ' 

{300.586    FWnQ  requiraniants. 

(a)  Any  written  submission  imder 
§§  300.561-300.585  must  be  filed  by 
hand-delivery,  by  mail,  or  by  facsimile 
transmission.  The  Secretary  discoiuages 
the  use  of  facsimile  transmission  for 
documents  longer  than  five  pages. 

(b)  The  filing  date  under  paragraph  (a) 
of  this  section  is  the  date  the  document 


(1)  Hand-delivered; 

(2)  Mailed;  or         / 

(3)  Sent  by  facsimile  transmission. 

(c)  A  party  ffiing  by  facsimile 
transmission  is  responsible  for 
confirming  that  a  complete  and  legible 
copy  of  the  document  was  received  by 
the  Department 

(d)  If  a  document  is  filed  by  facsimile 
transmission;  the  Secretary,  the  Hearing 
Official,  or  the  Panel,  as  applicable,  may 
require  the  filing  of  a  follow-up  hard 
copy  by  hand-delivery  or  by  mail  within 
a  reasonable  period  of  time. 

(e)  If  agreed  upon  by  the  parties, 
service  of  a  document  may  be  made 
upon  the  other  party  by  facsimile 
transmission. 

(Authority:  20  U.S.C  1413(c)) 

fSOCSM    Judicial  rawiaw. 

If  a  State  is  dissatisfied  with  the 
Secretary's  final  action  with  respect  to 
the  eligibility  of  the  State  under  section 
612  of  the  Act,  the  State  may,  not  later 
than  60  days  aftw  notice  of  that  action, 
file  with  the  United  States  Court  of 
Appeals  for  die  circuit  in  which  that 
State  is  located  a  petition  for  review  of 
that  action.  A  copy  of  the  petition  must 
be  forthwith  transmitted  by  the  cleric  of 
the  court  to  the  Secretary.  The  Secretary 
then  files  in  die  court  the  record  of  the 
proceedings  upon  which  the  Secretary's 
action  was  based,  as  provided  in  section 
2112  of  title  28,  United  SUtes  Code. 

(Authority:  20  U.S.C  1416(b)) 


fMe.SS7 

(a)  General.  The  Secretary  initiatBS  an 
action  described  in  paragraph  (b)  (^  this 
section  if  the  Secretary  finds — 

(1)  That  there  has  been  a  failure  by  the 
State  to  cmnply  substantially  with  any 
provision  of  Part  B  of  the  Act,  this  part, 
or  34CFR  part  301;  or 

(2)  That  tfame  is  a  failure  to  comply 
with  any  condition  of  an  LEA's  or  SEA's 
eligS>ility  under  Part  B  of  the  Act,  this 
part  or  34  CFR  part  301,  including  the 
terms  of  any  agreement  to  achieve 
coaapliance  with  Part  B  of  the  Act,  this 
part,  or  Part  301  mthin  the  timelines 
specified  in  the  agreement 


(b)  Types  of  action.  The  Secretary, 
after  notifying  the  SEA  (and  any  L^  at 
State  agency  affected  by  a  failure 
described  in  paragraph  (aK2)  of  this 
section) — 

(1)  Withholds  in  M^ole  or  in  part  any 
further  payments  to  the  State  under  Part 
B  of  the  Act; 

(2)  Refers  the  matter  to  the  ,,, 
Department  of  Justice  for  enfotCement; 
or 

(3)  Takes  any  other  enforcement 
action  authorized  by  law. 

(c)  Nature  of  withholding.  (1)  If  the 
Secretary  determines  that  it  is 
appropriate  to  withhold  further 
payments  under  paragraph  (h)(1)  of  this 
section,  the  Secretary  may  determine 
that  the  withholding  will  be  limited  to 
programs  or  projects,  or  portions 
thereof,  affected  by  the  failure,  or  that  • 
the  SEA  shall  not  make  further 
payments  under  Part  B  of  the  Act  to 
specffied  LEA.  or  State  agencies  affected 
by  the  failure. 

(2)  Until  the  Secretary  is  satisfied  that 
there  is  no  longer  any  feilure  to  comply 
with  the  provisions  of  Part  B  of  the  Act, 
this  part,  or  34  CFR  part  301,  as 
specified  in  paragraph  (a)  of  this 
section,  payments  to  the  Stete  under  , 
Part  B  of  the  Act  are  withheld  in  whole 
or  in  pert,  or  payments  by  the  SEA 
under  Part  B  of  the  Act  are  limited  to 
local  educational  agencies  and  State 
agencies  whose  actions  did  not  cause  or 
were  not  involved  in  the  feilura.  as  the 
case  may  be. 

(3)  Any  SEA.  LEA,  or  other  State 
agoicy  that  has  received  notice  under 
paragraph  (a)  of  this  section  shall,  by 
means  of  a  public  notice,  take  suc^      " 
meesiires  as  may  be  necessary  to  Ining 
the  pendency  of  an  action  pursuant  to 
this  subsection  to  the  attention  of  the 
public  within  the  jurisdiction  of  that 
agency. 

(4)  Before  withholding  under 
paragraph  (bKl)  of  this  section,  the 
Seoetary  provides  notice  and  a  hearing 
pursuant  to  the  procedures  in 
§§300.581-300.586.. 

(d)  Beferml  for  appropriate 
enforcemeiA.  (1)  Before  the  Secretary 
makes  a  referral  under  paragraph  (b)(2) 
of  tUs  section  for  enforcement  or  takes 
any  other  enforcement  action  authorized 
by  law  under  paragraph  (bM3),  the 
Secretary  provides  the  Stete^ 

(i)  With  reasondile  notice;  and 
(ii)  With  an  opportunity  Cor  a  heaiiof. 
(2)  The  hearing  described  in 
paragraph  (dMlHii)  of  this  section 
consists  of  an  opportunity  to  meet  with 
the  Assistant  Secxetary  for  the  Office  ot 
Special  Education  and  Rehabilitative 
Services  to  demonstrate  why  the 
Department  should  not  make  such  a 
referral  for  enforceiaent 
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(e)  IXvided  State  agency 
responsibility.  For  purposes  of  this  part, 
if  responsibility  for  ensuring  that  the 
requirements  of  this  part  are  met  with 
respect  to  children  with  disabilities  who 
are  convicted  as  adults  under  State  law 
and  incarcerated  in  adult  prisons  is 
assigned  to  a  public  agency  other  than 
the  SEA  pursuant  to  §  300.600(d).  and  if 
the  Secretary  finds  that  the  fjailure  to 
comply  substantially  with  the 
provisions  of  Part  B  of  the  Act  or  this 
part  are  related  to  a  failure  by  the  public 
agency,  the  Secretary  takes  one  of  the 
•nforcament  actions  described  in 
paragraph  (b)  of  this  section  to  ensure 
compliance  with  Part  B  of  the  Act  and 
this  part,  except — 

(IJ  Any  reduction  or  withholding  of 
payments  to  the  State  under  paragraph 
(bj(l)  of  this  section  is  proportionate  to 
the  total  funds  allotted  under  section 
611  of  the  Act  to  the  State  as  the  number 
of  eligible  children  with  disabilities  in 
adult  prisons  under  the  supervision  of 
the  other  public  agency  is  proportionate 
to  the  number  of  eligible  individuals 
with  disabilities  in  the  State  under  the 
supervision  of  the  State  educational 
agency;  and 

(2)  Any  vrithholding  of  fiinda  under 
paragraph  (eNl)  of  this  section  is  limited 
to  the  specific  agency  responsible  for 
the  failure  to  comply  with  Part  B  of  the 
Act  or  this  part 

(Authority:  20  U.S.C  141S) 

NalK  Otbar  eniorcaaMnt  actioas 
authoriaad  by  law  includa  issuaaca  oft 
complaint  to  coaapel  comptianca  through  • 
caaaa  snd  derist  order  imdor  20  U.S.C  1234« 
and  anlaring  into  a  compbanca  agmwiant  to 
bring  awcipieot  ialo  compliance  under  20 
U.S.C  12341 


Hi 


of  wqiiifawiani  rsjiiiliiy 


PartBlurata. 

(a)  Except  as  provided  under 

S$  300.232-30a235.  funds  paid  to  a 
State  under  Part  B  of  the  Act  must  be 
used  to  supplement  and  increase  the 
level  of  Federal,  State,  and  local  funds 
(including  funds  that  are  not  ondar  the 
direct  control  of  SEAs  or  LEAs) 
expended  for  special  education  and 
related  services  provided  to  children 
with  diaabilities  under  Part  B  of  the  Act 
and  in  no  caae  to  supplant  those 
Federal.  State,  and  local  funds.  A  State 
may  use  funds  it  retains  under  §  300.602 
without  regard  to  the  prohibition  on 
sunplanting  other  funds  (See  §  300.372). 

(b)  If  a  State  provides  clear  and 
convincing  evidence  that  all  eligible 
children  with  disabilities  throu^out 
the  State  have  FAPE  available  to  them, 
the  Secretary  may  waive  for  a  period  of 
one  year  in  «vhoIe  or  in  part  the 


requirement  imder  §  300.153  (regarding 
State-level  nonsupplanting)  if  the 
Secretary  concurs  with  the  evidence 
provided  by  the  State. 

(c)  If  a  State  wishes  to  request  a 
waiver  under  this  section,  it  must 
submit  to  the  Secretary  a  written  request 
that  includes — 

(1)  An  assurance  that  FAPE  is 
currently  available,  and  will  remain 
available  throughout  the  period  that  a 
waiver  would  be  in  effect,  to  all  eligible 
children  with  disabilitias  throughout 
the  State,  regardless  of  the  public 
agency  that  is  responsible  for  providing 
FAPE  to  them.  The  assurance  must  be 
signed  by  an  official  who  has  the 
authority  to  provide  that  assurance  as  it 
applies  to  all  eligible  children  %vith 
disabilities  in  the  State; 

(2)  All  evidence  that  the  State  wiahes 
the  Secretary  to  consider  in  determining 
whether  all  eligible  children  with 
disabilities  have  FAPE  available  to 
them,  setting  forth  in  detail — 

(i)  The  baus  on  which  the  State  has 
concluded  that  FAPE  is  available  to  all 
elioible  children  in  the  State:  and 

(li)  The  procedures  that  the  State  will 
implement  to  ensure  that  FAPE  remains 
available  to  all  eligible  children  in  the 
State,  which  must  include — 

(A)  The  State's  procedtires  under 
$300,125  for  ensuring  that  all  eligible 
children  are  id«atified,  located  and 
evaluated: 

(B)  The  State's  procedures  for 
monitoring  public  agencies  to  ensure 
that  they  comply  witii  all  requirements 
ofthispart; 

(C)  Trie  State's  complaint  procedures 
under  §§  300.660-300.662;  and 

(D)  The  State's  heering  procedures 
under  §§  300.507-.300.Sll  and  300.520- 
300.528; 

(3)  A  stimmary  of  all  State  and 
Federal  monitoring  reports,  and  State 
complaint  decisions  (see  §$  300.660- 
300.662)  and  hearing  decisions  (see 
$§300,507-300.511  and  300.520- 
300.528),  issued  within  three  years  prior 
to  the  date  of  the  State's  request  for  a 
waiver  under  this  section,  that  includes 
any  finding  that  FAPE  has  not  been 
available  to  one  or  more  eligible 
children,  and  evidence  that  FAPE  is 
now  available  to  all  children  addressed 
in  those  reports  or  decisions;  and 

(4)  Evidence  that  the  State,  in 
determining  that  FAPE  is  currently 
available  to  all  eligible  children  with 
disabilities  in  the  State,  has  consulted 
with  the  State  advisory  panel  uni'  ^r 

§  300.650,  the  State's  Parent  Training 
and  Information  Caoter  or  Centers,  the 
State's  Protection  and  Advocacy 
organization,  and  other  organizations 
representing  the  interests  of  children 
with  disabilities  and  their  parents,  and 


a  stmimary  of  the  input  of  these 
organizations. 

{d)  If  the  Secretary  determines  that  the 
request  and  supporting  evidence 
submitted  by  the  State  makes  aprima 
facie  showing  that  FAPE  is,  and  will 
remain,  available  to  all  eligible  children 
with  disabilities  in  the  State,  the 
Secretary,  after  notice  to  the  public 
throughout  the  State,  conducts  a  public 
hearing  at  which  all  interested  persons 
and  organizations  may  present  evidence 
regarding  the  following  issues: 

Id  VSrhether  FAPE  is  currently 
available  to  all  eligible  children  with 
disabilities  in  the  State. 

(2)  Whether  the  State  will  be  able  to 
ensure  that  FAPE  remains  available  to 
all  eligible  children  with  disabilities  in 
the  State  if  the  Secretary  i»ovides  the 
requested  waiver. 

(e)  Following  the  hearing,  the 
Secretary,  based  on  all  submitted 
evidence,  will  provide  a  waiver  for  a 
period  of  one  year  if  the  Secretary  finds 
that  the  State  has  provided  clear  and 
convincing  evidence  that  FAPE  is     . 
currently  available  to  all  eligible 
children  with  disabilities  in  the  State,' 
and  the  State  will  be  able  to  ensure  that 
FAPE  remains  available  to  all  eligible 
children  with  disabilities  in  the  State  if 
the  Secretary  provides  the  requested 
waiver. 

(f)  A  State  may  receive  a  waiver  of  the 
requirement  of  section  612(a)(19)(A)  and 
§  30ai54(a}  if  it  satisfies  the 
requirements  of  paragraphs  (b)  through 
(e)  of  this  section. 

(g)(1)  The  Secretary  may  grant 
subsequent  waivers  for  a  period  of  one 
jrear  each,  if  the  Secretary  determinea 
that  the  State  has  provided  clear  and 
convincing  evidence  that  all  eligible 
children  with  disabilities  throu^out 
the  State  have,  and  will  continue  to 
have  throughout  the  one-year  period  of 
the  waiver,  FAPE  available  to  them. 

(Authority:  20  U.&C  1412(aXl«XC). 
(19KCMii)*nd(E)) 


Subpart 


Adminiatration; 


f  3001600 


(a)  The  SEA  is  responsible  for 
ensuring — 

(1)  That  the  requirements  of  this  pert 
are  carried  out;  and 

(2)  That  each  ediicatioDal  program  for 
children  with  disabilities  administered 
within  the  State,  including  each 
program  administered  by  any  other 
State  or  local  agency — 

(i)  Is  under  the  general  supovision  of 
the  persona  responsible  for  educational 
programs  for  children  with  disabilities 
in  the  SEA;  and 
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(ii)  Meets  the  education  standards  of 
the  SEA  (including  the  requirements  of 
this  part). 

(b)  The  State  must  comply  with 
paragraph  (a)  of  this  section  throu^ 
State  statute,  State  regulation,  signed 
agreement  between  respective  agency     . 
officials,  or  other  documents. 

(c)  Part  B  of  the  Act  does  not  limit  the 
responsibility  of  agencies  other  than 
educational  agencies  for  providing  or 
paying  some  or  all  of  the  costs  of  FAPE 
to  children  with  disabilities  in  the  State. 

(d)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Governor  (or  another 
individual  pursuant  to  State  law),  may 
assign  to  any  public  agency  in  the  State 
the  responsibility  of  ensuring  that  the 
requirements  of  Part  B  of  the  Act  are 
met  with  respect  to  children  with 
disabilities  who  are  convicted  as  adults 
under  State  law  and  incarcerated  in 
adult  prisons. 

(Authority:  20  U.S.C  1412(aKll)) 

Note:  The  requirement  in  §  300.600(a) 
reflects  the  desire  of  the  Congress  for  a 
central  point  of  responsibility  and 
accountability  in  the  education  of  children 
with  disabilities  within  each  State.  With 
respect  to  SEA  responsibility,  the  Senate 
Report  on  Pub.  L.  94-142  includes  the 
following  statements: 

This  provision  is  included  specifically  to 
assure  a  single  line  of  responsibility  with 
regard  to  the  education  of  handicapped 
children,  and  to  assure  that  in  the 
implementation  of  all  provisions  of  tliis  Act 
and  in  carrying  out  the  right  to  education  for 
handicapped  children,  tlie  SEA  shall  be  the 
responsible  agency  *  *  *. 

Without  this  requirement,  tliere  is  an 
abdication  of  re8fK>nsibility  for  the  education 
of  lumdicapped  children.  In  many  States, 
responsibility  is  divided,  depending  upon 
the  age  of  the  handicapped  child,  sources  of 
funding,  and  type  of  services  delivered. 
While  the  Committee  understands  that 
different  agencies  may,  in  fact,  deliver 
services,  the  responsibility  most  remain  in  a 
central  agency  overseeing  the  education  of 
handicapped  children,  so  that  failure  to 
deliver  services  or  the  violation  of  the  rights 
of  handicapped  children  is  squarely  the 
responsibility  of  one  agency.  (S.  Rap.  No.  94- 
168.  p.  24  (1975)) 

In  meeting  the  requirements  of  this 
section,  there  are  a  number  of 
acceptable  options  that  may  be  adopted, 
including  the  following: 

(1)  Wntten  agreements  are  developed 
between  respective  State  agencies 
concerning  SEA  standards  and 
monitoring.  These  agreements  are 
binding  on  the  local  or  regional 
counterparts  of  each  State  agency. 

(2)  The  Governor's  office  issues  an 
administrative  directive  establishing  the 
SEA  responsibility. 

(3)  State  law,  regulation,  or  policy* 
designates  the  SEA  as  responsible  for 
establishing  standards  for  all 


educational  programs  for  individuals 
with  disabilities,  and  includes 
responsibility  for  monitoring. 

(4)  State  law  mandates  that  the  SEA 
is  responsible  for  all  educational 
programs. 

{300.601    Relation  of  Part  B  to  ottier 


Part  B  of  the  Act  may  not  be 
construed  to  permit  a  Stete  to  reduce 
medical  and  other  assistance  available 
to  children  with  disabilities,  or  to  alter 
the  eligibility  of  a  child  with  a 
disability,  under  title  V  (N4atemal  and 
Child  Health)  or  title  XIX  (Medicaid)  of 
the  Social  Security  Act,  to  receive 
services  that  are  also  part  of  FAPE. 

(Authority:  20  U.S.C  1412(e)) 


1300.602 

(a)  Each  State  may  retain  not  more 
than  the  amoimt  described  in  paragraph 
(b)  of  this  section  for  administration  in 
accordance  with  §§  300.620  and  300.621 
and  other  State-level  activities  in 
accordance  with  §  300.370. 

(b)  For  each  fiscal  year,  the  Secretary 
determines  and  reports  to  the  SEA  an 
amount  that  is  25  percent  of  the  amoimt 
the  Stete  received  under  this  section  for 
fiscal  year  1997,  cumulatively  adjusted 
by  the  Secretary  for  each  succeeding 
fiscal  year  by  the  lesser  of — 

(1)  The  percentage  increase,  if  any, 
from  the  preceding  fiscal  year  in  the 
Stete's  alfocation  under  section  611  of 
the  Act;  or 

(2)  The  rate  of  inflation,  as  measured 
by  the  percentage  increase,  if  any,  from 
the  preceding  fiscal  year  in  the 
Consumer  Price  Index  For  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor. 

(Authority:  20  U.S.C  1411(fXlKA)  and  (B)) 

Use  of  Funds 

S300.620    UseoiftaidBfori 


(a)  For  the  purpose  of  administering 
Part  B  of  the  Act.  including  section  619 
of  the  Act  (including  the  coordination  of 
activities  under  Part  B  of  the  Act  with, 
and  providing  technical  assistance  to. 
other  programs  that  provide  services  to 
childivn  with  disabilities)^ 

(1)  Each  Stete  may  use  not  more  than 
twenty  percent  of  the  mairimiiin  amount 
it  may  retain  under  §  300.602(^  for  any 
fiscal  year  or  $500,000  (adjusted  by  the 
cumulative  rate  of  inflation  since  fiscal 
year  1998.  as  measured  by  the 
percentege  increase,  if  any,  in  the 
Consumer  Price  Index  For  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Stetistics  of  the  Department  of 
Labor),  whichever  is  greater;  and 


(2)  Each  outlying  area  may  use  up  to 
five  percent  of  the  amount  it  receives 
tmder  this  section  for  any  fiscal  year  or 
$35,000.  whichever  is  greater. 

(b)  Funds  described  in  para^aph  (a) 
of  this  section  may  also  be  used  for  the 
administration  of  Part  C  of  the  Act.  if 
the  SEA  is  the  lead  ageiu:y  for  the  Stete 
under  that  part 

(Authority:  20  U.S.C  1411(fX2)) 


S300.621 

(a)  The  SEA  may  use  funds  imder 
§  300.620  for— 

(1)  Administration  of  Stete  activities 
imder  Part  B  of  the  Act  and  for  plaiming 
at  the  Stete  level,  including  planning,  or 
assisting  in  the  planning,  of  programs  or 
projecte  for  the  education  of  children 
with  disunities;  ^ 

(2)  Approval,  supervision, 
monitoring,  and  evaluation  of  the 
eCfoctiveness  of  local  programs  and 
projecte  for  the  education  of  children 
with  disabilities; 

(3)  Technical  assistaine  to  LEAs  wltii  ' 
respect  to  the  requirements  of  Part  B  of 
the  Act; 

(4)  Leadership  services  for  the 
program  supervision  and  managein«it 
of  special  education  activities  for 
children  with  disabilities;  and 

(5)  Other  Stete  leaderahip  activities 
and  consultetive  services. 

(b)  The  SEA  shall  use  the  remainder 
of  ite  funds  under  §  300.620  in 
accordance  with  §  300.370. 

(Authority:  20  U.S.C  1411(fX2)) 

{300.622    Sut*grantstoLEAsforcapaclt^ 
buHdinQ  and  iinproweinefit. 

In  any  fiscal  year  in  which  the 
percentage  increase  in  the  Stete's 
allocation  under  611  of  the  Act  exceeds 
the  rate  of  inflation  (as  measured  by  the 
percentage  iticrease,  if  any,  from  the 
preceding  fiscal  year  in  the  Consunier     ' 
Price  Index  For  All  Urban  Consumers, 
published  by  the  Bureau  of  Labor 
Stetistics  of  the  Department  of  Laboth 
each  State  shall  reserve,  from  ite 
allocation  under  611  of  the  Act,  the 
amount  described  in  §  300.623  to  make 
subgrants  to  LEAs,  unless  that  amount 
is  less  than  $100,000,  to  assist  them  in 
providing  direct  services  and  in  making 
systemic  change  to  improve  results  for 
children  with  disabilities  through  one  or 
more  of  the  following: 

(a)  Direct  services,  including 
alternative  programming  for  children 
who  have  been  expelled  from  school, 
and  services  for  children  in  correctional 
focilities,  children  enrolled  in  State- 
operated  or  Stete-supported  schools, 
and  children  in  charter  schools. 

(b)  Addressing  needs  or  carrying  out 
improvement  strategies  identifietj^  the 
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State's  Improvement  Plan  under  subpart 
1  of  Part  D  of  the  Act. 

(c)  Adopting  promising  practices, 
materials,  and  technology,  based  on 
knowledge  derived  from  education 
research  and  other  sources. 

(d)  Establishing,  expanding,  or 
implementing  interagency  agreements 
and  arrangements  between  LEAs  and 
other  agencies  or  organizations 
concerning  the  provision  of  services  to 
children  with  disabilities  and  their 
bmilies. 

(e)  Increasing  cooperative  problem- 
solving  between  parents  and  school 
personnel  and  promoting  the  use  of 
alternative  dispute  tesolution. 

CAutfaority:  20  U.S.C  1411(fX4NA)) 


taUEAa. 

For  each  fiscal  year,  the  amount 
refened  to  in  §  300.622  is — 

(a)  The  maximum  amount  the  State 
was  allowed  to  retain  under  $  300.602(a) 
for  the  prior  fiscal  year,  or,  for  fiscal 
year  1998.  25  percent  of  the  State's 
allocation  fior  fiscal  year  1997  under 
•ecticHi  611;  multiplied  by 

(b)  Tlie  diflerence  between  the 
peccantage  increase  in  the  State's 
allocation  under  this  section  and  the 
rate  of  inflation,  as  measured  by  the 
percentage  increase,  if  any,  bom  the 
preceding  fiscal  year  in  the  ConsuoMr 
Price  Indsx  For  AU  Urban  ConsunMn, 
pwhifahert  by  Uie  Bureau  of  Labor 
Statistics  of  the  IDepartmoat  of  Labor. 

(AuUM>rity:  20  U.&C  14n(fX4KB)) 

NeiK  Th*  amount  raquitod  far  tfaeaa 
■ubpaots  will  vaty  bom  yaar  to  yaar  and  ia 
datanBinad  by  dM  tize  of  the  (bcraaaa  in  tha 
State's  Mocaiaoa.  Puada  uaad  far  the 
raqutaed  aafagnBls  (o  LEAs  in  oaa  yaar 
baooeaa  part  of  tka  laquind  flow-dxrough  to 
LBAs  undar  S  900.712  in  tha  next  year.  In 
dioaa  yaart  in  which  tha  Stale's  allocatioQ 
t  inuuaau  over  tha  prior  year  by  at 
t  tka  rata  of  laflatioa.  the  raquirad  aal- 
I  fcrthaasffanta  wM  be  aaro.  llowawr. 
I  maj  aiwaya  uaa,  at  thair  diaaatiaii. 
oarvvd  far  Stala-tawal  activitiaa  untkr 
S  300.602  far  thaaa  aobpants. 


The  State  may  establish  priorities  in 
awarding  subpants  under  §  300.622  to 
LEAs  competitively  or  on  a  targeted 
basis. 

(Authority:  20  U.S.C  1411(fN4)(B)) 

NelK  Tha  purpoaa  of  thaaa  cufagraola.  as 
diatinguiahad  from  tha  formula  subgiants  to 
L£As.  ia  to  provide  fundii^  that  the  SEA  can 
direct  to  address  particular  needs  not  readily 
addraaaed  through  formula  mrtistanm  to 
achool  districts  such  as  funding  for  saniLaa 
to  children  who  have  been  suspended  or 
expelled.  The  SEA  can  also  use  these  funds 
to  prooHta  innovation,  capacity-building. 


and  syatamic  changes  tliat  are  needed  to 
improve  educational  results. 

State  Advisory  Panel 

fSOaaM    reiiMlehiiniil  ofadwteofy 


(a)  Each  State  shall  establish  and 
maintain,  in  accordance  with 

§§  300.650—300.653.  a  State  advisory 
panel  on  the  education  of  children  with 
disabilities. 

(b)  The  advisory  panel  must  be 
appointed  by  the  Governor  or  any  other 
official  authorized  tmder  State  law  to 
make  those  appointments. 

(c)  If  a  State  has  an  existing  advisory 
panel  that  can  perform  the  functions  in 
§  300.652,  the  State  may  modify  the 
existing  panel  so  that  it  fulfills  all  of  the 
requirements  of  §§  300.650—300.653, 
instead  of  establishing  a  new  advisory 
panel. 

(Authority:  20  U.S.C  1412(aM2lKA)) 

Nala:  The  advisory  panel  reqeiiad  by 
M  30a650— 30a853  most  adviae  die  State 
regarding  the  education  of  all  children  with 
disabilities  in  die  State.  This  iiicludes 
edviaing  the  State  on  the  education  of  eligible 
studento  widx  diaahilities  who  have  bean 
convicted  as  adults  and  incarcerated  in  aduh 
priaons,  even  if,  consistent  vrith  $  300.600(d). 
a  Slate  aaaigna  general  superviakn 
raaponsihility  far  thoae  studaata  to  a  public 
'  other  than  an  SKA. 


(a)  Genera/.  The  membership  of  the 
State  advisoiy  panel  must  cons    t  of 
members  appointed  by  the  Governor,  ot 
any  other  official  authorized  under  State 
law  to  make  these  appointments,  that  is 
represmtative  of  the  State  popidation 
and  that  is  composed  of  indiiriduals 
involved  in.  or  coocamed  with  the 
education  of  children  writh  disabilities, 
indtiding — 

(1)  Parents  of  cfaildran  widi 
disabilities; 

(2)  Individuals  with  disabiHtiea: ' 

(3)  Teachers; 

(4)  Representatives  of  institutions  of 
highnr  educatifm  that  i»epare  special 
education  and  related  services 
penonnel; 

(5)  State  and  local  education  officials; 

(6)  Administrators  of  programs  for 
children  with  disabilities; 

(7)  Representatives  of  other  State 
agencies  involved  in  the  fin«nHng  or 
delivery  of  related  services  to  children 
with  disabilities; 

(8)  Representatives  of  private  schools 
and  public  charter  schools; 

(9)  At  least  one  representative  of  a 
vocational,  community,  or  business 
organization  concerned  with  the 
provision  of  transition  services  to 
children  with  disabilities;  and 

(10)  Representatives  from  the  State 
juvenile  and  adult  corrections  agencies. 


(b)  Special  rule.  A  majority  of  the 
members  of  the  panel  must  be 
individuals  with  disabilities  or  parents 
of  children  writh  disabilities. 

(Audmrity:  20  U.S.C  1412(aX21)(B)  and  [Q] 

1300.662    Advisory  panai  functiona. 
The  State  advisory  panel  shall — 

(a)  Advise  the  SEA  of  unmet  needs 
within  the  State  in  the  education  of 
children  with  disabilities; 

(b)  Coomient  publicly  on  any  rules  or 
regulations  proposed  by  the  Stete 
regarding  the  education  of  children  with 
disabilities; 

(c)  Advise  the  SEA  in  developing 
evaluations  and  reporting  on  data  to  the 
Secretary  tmder  section  618  of  the  Act; 

(d)  Advise  the  SEA  in  developing 
corrective  action  plans  to  address 
findings  identified  in  Fedoal 
monitoring  reports  under  Part  B  of  the 
Act;  and 

(e)  Advise  the  SEA  in  developing  and 
implementing  policies  relating  to  the 
cocmlination  of  services  for  children 
with  disabilities. 

(Authority:  20  U.S.C  1412M(21)(D)) 


(a)  The  advisory  panel  shall  meet  as 
often  as  necessary  to  conduct  its 
business. 

(b)  By  July  1  of  ewh  year,  the  advisory 
panel  shall  submit  an  annual  report  of 
panel  activities  and  suggestions  to  the 
SEA.  This  report  must  be  made 
available  to  the  public  in  a  numwuf 
consistent  with  other  public  reporting 
requirements  of  Part  B  of  the  Act 

(c)  Official  minutes  must  be  kept  on 
all  panel  meetings  and  must  be  made 
available  to  the  public  on  request 

(d)  All  advisory  panel  meetings  and 
agenda  items  must  be  publicly 
announced  prior  to  the  meeting,  and 
meetings  must  be  open  to  the  public 

(e)  Interpreters  and  other  necessary 
services  must  be  provided  at  panel 
meetings  for  panel  members  or 
participants.  The  State  may  pay  ftnr 
these  services  from  funds  imder 
§300.620. 

(f)  The  advisory  panel  shall  serve 
without  compensation  but  the  State 
must  reimburse  the  panel  for  reasonable 
and  necessary  expenses  for  attending 
meetings  and  performing  duties.  The 
State  may  tise  funds  under  §  300.620  for 
this  purpose. 

(Audiority:  20  U.S.C.  1412(aX21)) 
StaArCoaiplaiiit  i 
f300.it0 


Each  SEA  shall  adopt  written 
procedures  for — 
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(a)  Resolving  any  complaint  that 
meets  the  requirements  of  §  300.662  - 
by- 

(1)  Providing  for  the  filing  of  a 
complaint  with  the  SEA;  and 

(2)  At  the  SEA's  discretion,  providing 
for  the  filing  of  a  complaint  with  a 
public  agency  and  the  right  to  have  the 
SEA  review  tihe  public  agency's  decision 
on  the  complaint;  and 

(b)  Widely  disseminating  to  parents 
and  other  interested  individuals, 
including  parent  training  centers, 
protection  and  advocacy  agencies.  • 
independent  living  centers,  and  other 
appropriate  entities,  the  State's 
procedures  imder  §§  300.660 — 300.662. 

(Audiority:  20  U.S.C.  2831(a)) 

Note:  In  resolving  a  complaint  alleging 
failure  to  provide  appropriate  services,  an 
SEA,  piusuant  to  its  general  supervisory 
authority  under  Part  B  of  the  Act,  ^y  award 
compensatory  services  as  a  remedy  for  the 
denial  of  FAPE. 


fSOaeei    Minimum  state  compWrn 


Each  SEA  shall  include  the  following 
in  its  complaint  procedures: 

(a)  A  time  limit  of  60  calendar  days 
after  a  complaint  is  Hied  under 

§  300.660(a)  to— 

(1)  Carry  out  an  independent  on-site 
investigation,  if  the  SEA  determines  that 
such  an  investigation  is  necessary; 

(2)  Give  the  complainant  the 
opportunity  to  submit  additional 
information,  either  orally  or  in  writing, 
about  the  allegations  in  the  complaint; 

(3)  Review  all  relevant  information 
and  make  an  independent 
determination  as  to  whether  the  public 
agency  is  violating  a  requirement  of  Part 
B  of  the  Act  or  of  this  part;  and 

(4)  Issue  a  written  decision  to  the 
complainant  that  addresses  each 
all^ation  in  the  complaint  and 
contains — 

(i)  Findings  of  fact  and  conclusions; 
and 

(ii)  The  reasons  for  the  ^A's  final 
decision. 

(b)  An  extension  of  the  time  limit 
under  paragraph  (a)  of  this  section  cmly 
if  exceptional  circumstances  exist  with 
respect  to  a  particular  complaint 

(c)  Procedures  for  effective 
implementation  ofthe  SEA's  final 
decision,  if  needed,  including  technical 
assistance  activities,  negotiations,  and 
corrective  actions  to  achieve 
compliance. 

(Authority:  20  U.S.C  2831(a)) 

Note  1:  If  a  written  complaint  is  received 
that  is  also  the  subject  of  a  due  process 
hearing  under  $  300.507,  or  contains  multiple 
issues,  of  which  one  or  more  may  be  part  of 
that  bearing,  the  State  must  set  aside  any  part 
of  the  complaint  that  is  being  addraaaed  in 


the  due  process  hearing,  imtil  the  conclusion 
of  the  hearing.  However,  any  issue  in  the 
complaint  that  is  not  a  part  of  the  due 
process  action  must  be  resolved  within  the 
60  calendar<lay  timeline  using  the  complaint 
procedures  described  in  this  section. 

Note  2:  If  an  issue  is  raised  in  a  complaint 
filed  under  this  section  that  has  previously 
been  decided  in  a  due  process  hearing 
involving  the  same  parties,  then  the  hearing 
decision  is  binding,  and  the  SEA  would 
inform  the  complainant  to  that  effect.  A 
complaint  alleging  a  public  agency's  failure 
to  implement  a  due  process  decision, 
however,  would  have  to  be  resolved  by  the 
SEA. 

f  300.662    Rling  a  complaint 

(a)  An  organization  or  individual  may 
file  a  signed  written  complaint  imder 
the  procedures  described  in  §§  300.660- 
300.661. 

(b)  The  complaint  must  include — 

(1)  A  statement  that  a  public  agency 
has  violated  a  requirement  of  Part  B  of 
the  Act  or  of  this  part'  and 

(2)  The  facts  on  which  the  statement 
is  based. 

(c)  The  complaint  must  allege  a 
violation  that  occurred  not  more  than 
one  year  prior  to  the  date  that  the 
complaint  is  received  in  accordance 
with  §  3DG.660(a)  imless  a  longer  period 
is  reasonable  because  the  violation  is 
'continuing,  or  the  complainant  is 
requesting  compensatory  services  for  a 
violation  that  occurred  not  more  than 
three  yeers  prior  to  the  date  the 
complaint  is  received  imder 

§  300.660(a). 

(Authority:  20  U.S.C  2831(a)) 

Note:  The  SEA  must  resolve  any  complaint 
that  meets  the  requirements  of  thU  section, 
even  if  the  complaint  is  filed  by  an 
organization  or  individual  Cram  another 
State. 

SubfMft  G-ANocatton  Of  Funds; 
Reports  Allocations 


§300.700 


Special  dafinWon  of  the  tafM 


For  the  purposes  of  §§  300.701. 
300.703-300.714.  the  term  State  means 
eech  of  the  50  States,  the  District  of 
CoUmibia.  and  the  Commonwealth  of 
Puerto  Rico. 

(Authority:  20  U.S.C  1411(hX2)) 


1300.701    Qrantstol 

(a)  Purpose  of  grants.  Tha  Secretary 
makes  grants  to  States  and  the  outiying 
areas  and  provides  funds  to  the 
Secretary  of  the  Intoior.  to  assist  them 
to  provide  special  education  and  related 
services  to  children  with  disabilities  in 
accordance  with  Part  B  of  the  Act 

(b)  Maximum  amounts.  The 
maxiTfuin'  amount  of  the  grant  a  State 
may  receive  under  section  611  ofthe 
Act  for  any  fiscal  year  i 


(1)  The  number  of  children  widi 
disabilities  in  the  State  who  are 
receiving  special  education  and  related 
services — 

(i)  Aged  3  throu^  5  if  the  State  is 
eligible  for  a  grant  imder  section  619  of 
the  Act;  and 

(ii)  Aged  6  through  21;  multqilied 

by- 

(2)  Forty  (40)  percent  ofthe  average 
per-pupil  expenditure  in  public 
elementary  and  secondary  schools  in 
the  United  States. 
(Authority:  20  U.S.C  1411(a)) 

f300.702    Dewmuon. 

For  the  purposes  of  this  section  the 
term  average  per-pupil  expenditure  in 
public  elementary  and  secondary 
schools  in  the  United  States  means— 

(a)  Without  regard  to  the  source  of 
funds — 

(1)  The  aggregate  current 
expenditures,  during  the  second  fiscal 
year  preceding  the  fiscal  year  for  which 
the  determination  is  made  (or,  if 
satisfactory  data  for  that  year  are  not 
available,  during  the  most  recent 
preceding  fif<:al  year  for  which 
satisfoctory  data  are  available)  of  all 
LEAs  in  the  50  States  and  the  District  of 
Columbia);  plus 

(2)  Any  direct  expenditures  by  the 
State  for  the  operation  of  those  agencies; 
divided  by 

(b)  The  a^regate  number  of  children 
in  average  daily  attendance  to  whom 
those  agencies  provided  free  public 
education  during  that  preceding  year. 

(Audiority:  20  U.S.C  1411(hXl)) 


(a)  General.  After  reserving  funds  for 
studies  and  evaluations  under  section 
674(e)  of  the  Act,  and  for  payments  to 
the  outi)ring  areas  and  the  Secretary  of 
the  Interior  under  §§  30a7 17-300.722 
and  300.715,  the  Secretary  allocates  the 
remaining  amoimt  among  the  States  in 
accordance  with  paragraph  (b)  of  this 
section  and  §§  300.704-300.705  or 
300.70&-300.709. 

(b)  Interim  formula.  Exc»pt  as 
provided  in  §§  300.706-300.709,  Uie 
Secretary  allocates  the  amount 
described  in  paragraph  (a)  of  this 
section  among  the  States  in  accordance 
widi  section  611(aX3),  (4).  (5)  and  (bXl). 
(2)  and  (3)  of  the  Act  as  in  effoct  prior 
to  June  4, 1997,  except  that  the 
determination  of  the  number  of  children 
with  disabilities  receiving  special 
education  and  related  services  under 
section  611(aH3)  of  the  Act  (as  then  in 
effoct)  may  be  calculated  as  of  December 
1,  or,  at  the  State's  discretion,  the  last 
Friday  in  October,  of  the  fiscal  year  for 
which  the  funds  were  ^propriated. 

(Authority:  20  U.S.C  1411(d)) 
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Ii900.704-aoa706    [ReMrwMf] 

§300.706    PsrmsnMit  formula. 

(a)  Establishment  of  base  year.  The 
Secretary  allocates  the  amount 
daecribed  in  §  300.703(a)  among  the 
States  in  accordance  with  §§  300.706- 
300.709  for  each  fiscal  year  beginning 
with  the  first  fiscal  year  for  which  the 
amount  appropriated  imder  611(j)  of  the 
Act  is  more  than  $4,924,672,200. 

(b)  Use  of  base  year. 

(1)  Definition.  As  used  in  this  section, 
the  term  base  year  means  the  fiscal  year 
preceding  the  first  fiscal  year  in  which 
this  section  applies. 

(2)  Specio/ ru/s/bruse  of  base  >wir 
omoo/it.  If  a  State  received  any  funds 
under  this  section  for  the  base  year  on 
the  basis  of  children  aged  3  through  5, 
but  does  not  make  FAPE  available  to  all 
children  with  disabilities  aged  3 
through  5  in  the  State  in  any  subsequent 
fiscal  year,  the  Secretary  computes  the 
State's  base  year  amount,  solely  for  the 
purpose  of  calculating  the  State's 
allocation  in  that  subsequent  year  under 
§§  300.707-300.709,  by  subtrwrting  the 
amount  allocated  to  the  State  fat  the 
base  year  on  the  basis  of  those  children. 

(Authority:  20  U.S.C  1411(«Nl)  and  (2)) 
1300.707   InoiaaaainlyNdi. 

If  the  amount  availably  for  allocations 
to  States  under  §  300.706  is  equal  to  or 
greater  than  the  amount  aUocated  to  the 
States  under  this  section  for  the 
preceding  fiscal  year,  those  allocations 
are  calculated  as  follows: 

(a)  Except  as  provided  in  $  300.708. 
the  Secretary — 

(1)  Allocates  to  each  State  the  amount 
it  received  for  the  base  year 

(2)  Allocates  S5  percent  of  any 
remaining  funds  to  States  on  the  basis 
1^  their  relative  populatims  of  childran 
aged  3  through  21  who  are  of  the  same 
age  as  children  mth  disabilities  for 
whom  the  State  ensures  the  availability 
of  FAPE  under  Part  B  of  the  Act;  and 

(3)  Allocates  15  percent  of  thoae 
remaining  funds  to  States  on  the  basis 
of  their  relative  populations  of  chikkan 
deecribed  in  parapaph  (aX2)  of  this 
section  who  are  living  in  poverty. 

(b)  For  the  purpoee  of  maHng  granta 
under  this  section,  the  Secretary  uses 
the  most  recent  population  data, 
including  data  on  children  living  in 
poverty,  that  are  available  and 
satiafiactory  to  the  Secretary. 

(Aulhoritr.  20  U.S.C  1411(eX3)) 


f  3001708 

(a)  Notwithstanding  §  300.707. 
allocations  under  this  section  are 
subject  to  the  following: 


(1)  No  State's  allocation  may  be  less 
than  its  allocation  for  the  preceding 
fiscal  year. 

(2)  No  State's  allocation  ma"  be  less 
than  the  greatest  of — 

(i)  The  sum  of — 

(A)  The  amount  it  received  for  the 
base  year;  and 

(B)  One-third  of  one  percent  of  the 
amount  by  which  the  amoimt 
appropriated  under  section  611(j)  of  the 
Act  exceeds  the  amount  appropriated 
under  section  611  of  the  Act  fw  the  base 
year, 

(ii)  The  sum  of— 

(A)  The  amount  it  received  ftw  the 
preceding  fiscal  year  and 

(B)  That  amount  multiplied  by  the 
percentage  by  which  the  increase  in  the 
funds  appropriated  from  the  preceding 
fiscal  year  exceeds  1.5  percent;  at 

(iii)  The  sum  of — 

(A)  The  amount  it  received  fax  the 
preceding  fiscal  year,  and 

(B)  That  amount  multiplied  by  90 
percent  of  the  percentage  increase  in  die 
amount  appropriated  firom  the 
preceding  fiscal  3rear. 

(14  Notwithstanding  paragraph  (aX2) 
of  this  section,  no  State's  allocation 
under  §  300.707  may  exceed  the  sum 
of— 

(1)  The  amotmt  it  received  for  the 
preosding  fiscal  year,  and 

(2)  That  amount  multiplied  by  the 
siun  of  1.5  percent  and  the  percentage 
increase  in  the  amount  appropriated. 

(c)  If  the  amount  availuue  tor 
allocations  to  States  under  §  300.307 
and  paragraphs  (aj  and  (b)  of  this 
section  is  insufficient  to  pay  those 
allocations  in  lull  those  allocations  are 
ratably  reduced,  sid^sct  to  paragraph 
(aKl)  of  this  section. 

(Autfaonty:  20  U.&C  1411(eX3)(B)  aad  (Q) 


If  the  amount  available  liar  aHooations 
to  States  under  §  30a706  is  less  than  the 
amotmt  allocated  to  die  States  under 
section  611  of  the  Act  for  the  preceding 
fiscal  year,  those  allocations  are 
calculated  as  follows: 

(a)  If  the  amount  available  Ibr 
allocations  is  greater  than  the  amount 
allocated  to  the  States  for  the  base  year, 
each  State  is  allocated  the  sum  of— 

(1)  The  amount  it  received  for  the 
base  year,  and 

(2)  An  amount  that  bears  the  same 
relation  to  any  remaining  funds  as  the 
increase  the  State  received  for  the 
preceding  fiscal  year  over  the  base  year 
bears  to  the  total  (tf  thoae  increases  for 
all  States. 

(bXl)  If  the  amount  available  Ibi: 
allocations  is  equal  to  or  less  than  the 
amount  allocated  to  the  States  for  the 
base  year,  each  State  is  allocated  the 
amount  it  received  for  the  base  year. 


(2)  If  the  amount  available  is 
insufficient  to  make  the  allocations 
described  in  paragraph  (b)(1)  of  this 
section,  those  allocations  are  ratably 
reduced. 

(Authority:  20  U.S.C.  1411(eX4}) 


fSOOiTlO   AllocallontDfaftelnwhIchbr' 
>  la  hnptamanlad  tor  private  school 
I  rtlsablHttaa. 


In  determining  the  allocation  under 
§§  300.700—300.709  of  a  State  in  which 
the  Secretary  will  implement  a  by-pass 
for  private  school  children  with 
disabilities  imder  §§  300.451—300.487, 
the  Secretary  includes  in  the  State's 
child  count — 

(a)  For  the  first  year  of  a  by-pass,  the 
actual  or  estimated  number  of  private 
school  children  with  disabilities  (as 
defined  in  §§  300.7(a)  and  300.450)  in 
the  Staters  of  the  preceding  December 
l:and 

(b)  Fat  succeeding  3rears  of  a  by-pass, 
the  number  of  private  school  children 
with  disabilities  who  received  special 
education  and  related  services  under  the 
by-pass  in  the  preceding  yaut. 

(Authority:  20  U.S.C.  1412(fX2)) 


fSOani    fubyantatoLEAa. 

Each  State  that  receives  a  grant  undm 
secticm  611  of  the  Act  for  any  fiscal  year 
shall  distribute  in  accordance  with 
§300.712  any  funds  it  does  not  retain 
under  §  300.602  and  is  not  required  to 
distribute  under  $$  300.622  and  300.623 
to  LEAs  in  the  State  that  have 
established  their  eligibility  undn 
section  613  of  the  Act,  and  to  State 
agencies  that  received  funds  under 
section  614A(a)  of  the  Act  for  fiscal  year 
1997,  as  then  in  efiect.  and  have 
esteblished  their  eligibility  under 
section  613  of  the  Act,  for  use  in 
accordance  with  Part  B  of  the  Act 
(Authority:  20  U.S.C  1411(gXl)) 


§308.712 

(a)  Interim  procedure.  For  each  fiscal 
jrear  for  which  fimds  are  allocated  to 
States  under  §  30O.703(b]  each  State 
shall  allocate  funds  under  §  300.711  in 
accordance  with  section  611(d)  of  the 
Act.  as  in  efiiect  prior  to  JtioB  4. 1997. 

(b)  Permanent  procedure.  Per  each 
fiscal  yeer  for  wbdch  funds  are  allocated 
to  States  under  §§  300.706-300.709, 
eech  State  shall  allocate  funds  under 
§300.711  as  follows: 

(1)  Base  payments.  The  State  first 
shall  award  each  agency  described  in 
§  300.711  the  amount  that  agency  would 
have  received  imder  this  section  for  the 
base  year,  as  defined  in  §  300.706(bXl). 
if  the  State  had  distributed  75  percent 
of  ita  grant  for  that  year  under  section 
§  300.703(b). 
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(2)  Allocation  of  remaining  funds.  The 
State  then  shall — 

(i)  Allocate  85  {>ercent  of  any 
remaining  funds  to  those  agencies  on 
the  basis  of  the  relative  numbers  of 
children  enrolled  in  public  and  private 
elementary  and  secondary  schools 
jidthin  thfi  ;^gRnry's  jurisdiction;  and. 

(ii)  Allocate  15  percent  of  those 
remaining  funds  to  those  agencies  in 
accordance  with  their  relative  niunbers 
of  children  living  in  poverty,  as 
determined  by  the  SEA. 

(Authority:  20  U.S.C  1411(gX2)) 

Note:  In  distributing  funds  under 
paragraph  (b)(2)(i)  of  this  section.  States 
should  use  the  best  data  that  are  available  to 
them  on  enrollment  in  public  and  private 
■chools.  If  data  on  enrollment  in  private 
schools  are  not  available.  States  or  L£As  are 
not  expected  to  initiate  new  data  collections 
to  obtain  these  data.  However,  States  are 
encouraged  to  try  to  obtain  enrollment  data 
from  private,  nonproGt  schools  that  want 
their  students  to  participate  in  the  program. 

In  distributing  funds  under  paragraph 
(b)(2)(ii)  of  this  section,  States  have 
discretion  in  determining  what  data  to  use  to 
allocate  funds  among  LEAs  on  the  basis  of 
children  living  in  poverty.  States  should  use 
the  best  data  available  to  them  that  reflect  the 
distribution  of  children  living  in  poverty. 
Examples  of  options  include  census  poverty 
data,  data  on  children  in  families  receiving 
assistance  under  the  State  program  funded 
under  Part  A  of  title  IV  of  the  Social  Security 
Act,  data  on  children  participating  in  the  free 
or  reduced-price  meals  program  under  the 
National  School  Lunch  Act,  and  allocations 
under  title  I  of  the  Elementary  and  Secondary 
Education  Act 

§30a713    Former  Chapter  1  Slate 


(a)  To  the  extent  necessary,  the 
State— 

(1)  Shall  use  funds  that  are  available 
under  §  300.602(a)  to  ensure  that  each 
State  agency  that  rKeived  fiscal  year 
1994  funds  imder  subpart  2  of  Part  D  of 
chapter  1  of  title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (as  in 
effect  in  fiscal  year  1994)  receives,  bam 
the  combination  of  funds  under 

§  300.602(a)  and  funds  provided  under 
§300.711,  an  amount  equal  to — 

(i)  The  number  of  children  with 
disabilities,  aged  6  through  21.  to  whom 
the  agency  was  providing  special 
education  and  related  services  on 
December  1,  or.  at  the  State's  discretion, 
the  last  Friday  in  October,  of  the  fiscal 
yeer  for  which  the  funds  were 
appropriated,  subject  to  the  limitation  in 
paragraph  (b)  of  this  section;  multiplied 
by 

(ii)  The  per-child  amount  provided 
imder  such  subpart  for  fiscal  year  1994; 
and 

(2)  May  use  those  funds  to  ensure  that 
each  LEA  that  received  fiscal  year  1994 


funds  under  that  subpart  for  children 
who  had  transferred  from  a  State- 
operated  or  State-supported  school  or 
program  assisted  under  that  subpart 
receives,  from  the  combination  of  funds 
available  under  §  300.602(a)  and  funds 
irovided  under  §  300.711,  an  amount 
or  each  child,  aged  3  thmiigh  21_tD_   _ 
whom  the  agency  was  providing  special 
education  and  related  services  on 
December  1,  or.  at  the  State's  discretion, 
the  last  Friday  in  October,  of  the  fiscal 
year  for  which  the  funds  were 
appropriated,  equal  to  the  per-child 
amount  the  agency  received  under  that 
subpart  for  fiscal  year  1994. 

(b)  The  number  of  children  counted 
under  paragraph  (a)(l)(i)  of  this  section 
may  not  exceed  the  number  of  children 
aged  3  through  21  for  whom  the  agency 
received  fiscal  year  1994  fimds  under 
subpart  2  of  Part  D  of  chapter  1  of  title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965  (as  in  efiiect  in 
fiscal  year  1994). 

(Authority:  20  U.S.C  1411(gX3)) 

§300.714    Raallocatton  Of  LEA  funds. 

If  a  SEA  determines  that  an  LEA  is 
adequately  providing  FAPE  to  all 
children  with  disabilities  residing  in  the 
area  served  by  that  agency  with  State 
and  local  funds,  the  SEA  may  reallocate 
any  portion  of  the  funds  under  Part  B 
of  the  Act  that  are  not  needed  by  that 
local  agency  to  provide  FAPE  to  other 
LEAs  in  the  State  that  are  not 
adequately  providing  special  education 
and  related  services  to  all  children  with 
disabilities  residing  in  the  areas  they 
serve. 

(Authority:  20  U.S.C  141t(gX4)) 

§300.715    PaymamstottwSacrslaryofttia 
■nsnor  lor  ina  aoucaoon  or  inann  tiiHuiaii. 

(a)  Reserved  amounts  fix'  Secretary  of 
Interior.  From  the  amount  appropriated 
for  any  fiscal  year  under  611(j)  of  the 
Act,  the  Secretary  reserves  1.226  percent 
to  provide  assistance  to  the  Secretary  of 
the  Interior  in  accordance  with  this 
section. 

(b)  Provision  of  amounts  for 
assistance.  The  Secretary  provides 
amounta  to  the  Secretary  of  the  Interior 
to  meet  the  need  for  assistance  for  the 
education  of  children  with  disabilities 
on  reservations  aged  5  to  21,  inclusive, 
eiux>Ued  in  elementary  and  secondary 
schools  for  Indian  children  operated  or 
funded  by  the  Secretary  of  the  Interior. 
The  amount  of  the  payment  for  any 
fiscal  year  is  equal  to  80  percent  of  the 
amount  allotted  under  paragraph  (a)  of 
this  section  for  that  fiscal  year. 

(c)  Calculation  of  number  of  children. 
In  the  case  of  Indian  students  aged  3  to 
5,  inclusive,  who  are  enrolled  in 
programs  affiliated  with  the  Bureau  of 


Indian  AQsirs  (BIA)  schools  and  that  are 
required  by  the  States  in  which  these 
schools  are  located  to  attain  or  maintain 
State  accreditation,  and  which  schools 
have  this  accreditation  prior  to  the  date 
of  enactment  of  the  Individuals  with 
Disabilities  Education  Act  AmendmenU 
of  1991.  the  school  may  count  those 
children  for  the  purpose  of  distributiou 
of  the  funds  provided  under  this  section 
to  the  Secretary  of  the  Interior. 

(d)  Responsibility  for  meeting  the 
requirements  of  Part  B.  The  Secretary  of 
the  Interior  shall  meet  all  of  the 
requirements  of  Part  B  of  the  Act  for  the 
children  described  in  paragraph  (b)  of 
this  section,  in  accordance  with 
§  300.260. 

(Authority:  20  U.S.C  1411(c):  1411(iXl)  (A) 
and(B)) 

§300.718    Paymanta  for  education  and 
ssrvloaa  for  Indian  children  with  dtsabiltlias 
SQSd  3  InrouQli  5. 

(a)  General.  With  hmds  appropriated 
under  611(j)  of  the  Act,  the  Secretary 
makes  paymenta  to  the  Secretary  of  the 
Iiiterior  to  be  distributed  to  tribes  or 
tribal  organizations  (as  defined  under 
section  4  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act)  or  consortia  of  those 
tribes  or  tribal  oiganizatioiu  to  provide 
for  the  coordination  of  assistance  for 
special  education  and  related  services 
for  children  with  disabilities  aged  3 
through  5  on  reservations  served  by 
elementary  and  secondary  schools  for 
Indian  children  operated  or  funded  by 
the  Department  of  the  Interior.  The 
amount  of  the  paymenta  under 
paragraph  (b)  of  this  section  fdt  any 
fiscal  year  is  equal  to  20  percent  of  the 
amount  allotted  under  §  300.715(a). 

(b)  Distribution  of  funds.  The 
Secretary  of  the  Interior  shall  distribute 
the  totalamount  of  the  payment  under 
para^ph  (a)  of  this  section  by 
allocating  to  each  tribe  or  tribal 
organization  an  amount  based  en  the 
number  of  children  with  disabilities 
ages  3  through  5  residing  on 
reservations  as  reported  annually, 
divided  by  the  total  of  those  children 
served  by  all  tribes  or  tribal 
organizations. 

(c)  Submission  of  information.  To 
receive  a  payment  under  this  section, 
the  tribe  or  tribal  organization  shall 
submit  the  figures  to  the  Secretary  of  the 
Interior  as  required  to  determine  the 
amounts  to  be  allocated  under 
paragraph  (b)  of  this  section.  This 
information  miut  be  compiled  and 
submitted  to  the  Secretary. 

(d)  L^se  of  funds.  (1)  The  fimds 
received  by  a  tribe  or  tribal  organization 
must  be  used  to  assist  in  child  find 
screening  and  other  procedures  for  the 
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early  identification  of  children  aged  3 
through  5,  parent  training,  and  the 
provision  of  direct  services.  These 
activities  may  be  carried  out  directly  or 
through  contracts  or  cooperative 
agreements  with  the  BIA,  LEAs,  and 
other  public  or  private  nonprofit 
organizations.  The  tribe  or  tribal 
organization  is  encouraged  to  involve 
Indian  parents  in  the  development  and 
implementation  of  these  activities. 

(2)  The  entities  shall,  as  appropriate, 
make  referrals  to  local.  State,  or  Federal 
entities  for  the  provision  of  services  or 
further  diagnosis. 

(e)  Biennial  report.  To  be  eligible  to 
receive  a  grant  pursuant  to  paragraph  (a) 
of  this  section,  the  tribe  or  tribal 
organization  shall  provide  to  the 
Secretary  of  the  hiterior  a  biennial 
report  of  activities  undertaken  under 
this  paragraph,  including  the  number  of 
contracts  and  cooperative  agreements 
entered  into,  the  number  of  children 
contacted  and  receiving  services  for 
each  year,  and  the  estimated  number  of 
children  needing  services  during  the 
two  jrears  following  the  one  in  which 
the  report  is  made.  The  Secretary  of  the 
Interior  shall  include  a  siunmary  of  this 
information  on  a  biennial  basis  in  the 
report  to  the  Secretary  required  under 
section  611(i).  The  Secretary  may 
require  any  additional  information  from 
the  Secretary  of  the  Interior. 

(f)  Prohibitions.  None  of  the  funds 
allocated  under  this  section  may  be 
used  by  the  Secretary  of  the  Interior  for 
administrative  purposes,  including 
child  count  and  the  provision  of 
technical  assistance. 

(Authority:  20  U.S.C  1411(iM3)) 
|300.n7    Oudytngi 


From  the  amount  appropriated  for  any 
fiscal  year  under  61  l(j)  of  the  Act,  the 
Secretary  reserves  not  more  than  one 
percent,  which  must  be  used — 

(a)  To  provide  assistance  to  the 
outlying  areas  in  accordance  with  their 
respective  populations  of  individuals 
agCMd  3  through  21;  and 

(b)  For  fiscal  years  1998  through  2001, 
to  carry  out  the  competition  described 
in  §  300.719,  except  that  the  amount 
reserved  to  carry  out  that  competition 
may  not  exceed  the  amount  reserved  for 
fiscal  year  1996  for  the  competition 
under  Fart  B  of  the  Act  described  under 
the  heading  "SPECIAL  EDUCATION"  in 
Public  Law  104-134. 

(Authority:  20  U.S.C  1411(bMl)) 

f300.ns    TTirtlylnowM    HaJiUMuii 

As  used  in  this  part,  the  term  outlying 
area  means  the  United  States  Virgin 
Islands,  Guam,  American  Samoa,  and 


the  Commonwealth  of  the  Northern 
Mariana  Islands. 

(Authority:  20  U.S.C  1402(18)) 

f30a719    UmNMIon  for  freely  asaocMad 


(a)  Competitive  grants.  The  Secretary 
uses  funds  described  in  §  300.717(b)  to 
award  grants,  on  a  competitive  basis,  to 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northmi  Mariana 
Islands,  and  the  freely  associated  States 
to  carry  out  the  purposes  of  this  part 

(b)  Awatxi  basis.  The  Secretary  awards 
grants  under  paragraph  (a)  of  this 
section  on  a  competitive  basis,  pursuant 
to  the  recommendations  of  the  Pacific 
Region  Educational  Laboratory  in 
Honolulu,  Hawaii.  Those 
recommendations  must  be  made  by 
experts  in  the  field  of  special  education 
and  related  services. 

(c)  Assistance  requirements.  Any 
freely  associated  State  that  wishes  to 
receive  funds  under  Part  B  of  the  Act 
shall  include,  in  its  application  for 
assistance — 

(1)  Information  demonstrating  that  it 
will  meet  all  conditions  that  apply  to 
States  under  this  part; 

(2)  An  assurance  that, 
notwithstanding  any  other  provision  of 
this  part,  it  will  use  those  funds  only  for 
the  direct  provision  of  special  education 
and  related  services  to  children  with 
disabilities  and  to  enhance  its  capacity 
to  make  FAPE  available  to  all  children 
with  disabilities; 

(3)  The  identity  of  :he  source  and 
amount  of  funds,  in  addition  to  funds 
under  Part  B  of  the  Act.  that  it  will  make 
available  to  ensure  that  FAPE  is 
available  to  all  children  with  disabilities 
within  its  jurisdiction,  and 

(4)  Such  other  information  and 
assuirances  as  the  Secretary  may  require. 

(d)  Termination  of  eligioility. 
Notwithstanding  any  other  provision  of 
law,  the  freely  associated  States  may  not 
receive  any  funds  under  Part  B  of  the 
Act  for  any  program  year  that  begins 
after  September  30,  2001. 

(e)  Administrative  costs.  The 
Secretary  may  provide  not  more  than 
five  percent  of  the  amount  reserved  for 
grants  under  this  section  to  pay  the 
administrative  costs  of  the  Pacific 
Region  Educational  Laboratory  under 
paragraph  (b)  of  this  section. 

(0  Eligibility  fitr  award.  An  outlying 
area  is  not  eligible  for  a  competitive 
award  under  §  300.719  unless  it  receives 
assistance  under  §  300.717(a). 

(Authority:  20  U.S.C  1411(bX2)  and  (3)) 


funds  provided  to  those  areas  or  to  the 
freely  associated  States  under  Part  B  of 
the  Act. 

(Authority:  20  U.S.C  1411(b)(4)) 
1300.721    [ReaervMq 

f30a722    Definition. 

As  used  in  this  part,  the  terra  freely 
associated  States  means  the  Republic  of 
the  Marshall  Islands,  the  Federated 
States  of  Micronesia,  and  the  Republic 
of  Palau. 

(Authority:  20  U.S.C.  1411(bM6)) 
Reporta 

f300.7S0    Annual  report  of  cMMran 
i  requlrenient. 


f  SOOlTID 

The  provisions  of  Public  Law  95-134, 
permitting  the  consolidation  of  grants 
by  the  outlying  areas,  do  not  apply  to 


(a)  The  SEA  shall  report  to  the 
Secretary  no  later  than  February  1  of 
each  year  the  number  of  children  with 
disabilities  aged  3  through  21  residing 
in  the  State  who  are  receiving  special 
education  and  related  services. 

(b)  The  SEA  shall  submit  the  report 
on  forms  provided  by  the  Secretary. 

(Authority:  20  U.S.C.  1411(d)(2):  1418(a)) 
NaiR  It  is  vary  important  to  understand 
that  this  report  and  the  requirements  that 
relate  to  it  are  solely  for  allocation  purposes. 
The  population  of  children  the  State  may 
count  for  allocation  purposes  may  difler  from 
the  population  of  children  to  whom  the  State 
must  make  FAPE  available.  For  example, 
while  section  611(a)(5)  of  the  Act  pribr  to  the 
Individuals  with  Disabilities  Education  Act 
Amendments  of  1997  limits  the  number  of 
children  who  may  be  counted  for  allocation 
purposes  to  12  percent  of  the  general  school 
population  aged  3  through  17  (in  States  that 
serve  all  children  with  disabilities  aged  3 
through  5)  or  5  through  17  (in  States  that  do 
not  serve  all  children  with  disabilities  aged 
3  through  5).  a  SUte  might  find  that  13 
percent  (or  some  other  percentage)  of  its 
children  have  disabilities.  In  that  case,  the 
Sute  must  males  FAPE  available  to  ail  of 
those  children  with  diaabihties. 

f  300.751    Annual  report  of  cMtdren 
•arwad— Intonnation  requirad  in  the  report. 

(a)  For  any  year  before  the  total 
appropriation  for  section  611  of  the  Act 
first  exceeds  $4,924,672,200,  the  SEA 
shall  include  in  its  report  a  table  that 
shows — 

(1)  The  nimiber  of  children  with 
disabilities  receiving  special  education 
and  related  services  on  December  1.  or 
at  the  State's  discretion  on  the  last 
Friday  in  October,  of  that  school  year; 

(2)  The  number  of  children  with 
disabilities  aged  3  through  5  who  are 
receiving  FAPE: 

(3)  The  number  of  thoee  children  with 
disabilities  aged  6  through  21  within 
each  disability  category,  as  defined  in 
the  definition  of  "children  with 
disabilities"  in  §  300.7;  and 
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(4)  The  number  of  those  children  with 
disabilities  aged  3  through  21  for  each 
year  of  age  (3. 4, 5.  etc.). 

(b)  For  the  purpose  of  this  part,  a 
child's  age  is  the  child's  actual  age  on 
thedate  of  the  child  count:  December  1, 
or,  at  the  State's  diacretion^  the  last 
Friday  in  October. 

(c)  The  SEA  Mtaj  not  report  a  child 
aged  6  through  21  under  more  than  one 
disability  category. 

(d)  If  a  child  with  a  disability  aged  6 
throtigh  21  has  more  than  one  disability, 
the  SEA  shall  report  that  child  in 
accordance  with  the  following 
procedure: 

(1)  A  child  with  deef-blindness  must 
be  reported  under  the  category  "deaf- 
blindness." 

(2)  A  child  who  has  more  than  one 
disability  (other  than  deaf-blindness) 
must  be  reported  under  the  category 
"multiple  disabilities." 

(Authority:  20  U.S.C  1411(dK2):  1418(a)) 

1300.752    Annual  report  of  dUMran 
rtmcaaon. 


The  SEA  shall  include  in  its  report  a 
certification  signed  by  an  authorized 
official  of  the  agency  that  the 
information  provided  is  an  accurate  and 
unduplicated  count  of  children  with 
disabilities  receiving  special  education 
and  related  services  on  the  dates  in 
question. 

(Authority:  20  U.S.C  1411(dH2);  1417(b)) 

1300.753    Annual  report  of  cMMran 
Mfvetf~-crtlarte  for  oowiUnQ  dMidren. 

(a)  The  SEA  may  include  in  its  report 
children  with  disabilities  who  are 
enrolled  in  a  school  or  program  that  is 
operated  or  supported  by  a  public 
agency,  and  that  either — 

(1)  Provides  them  with  both  special 
education  and  related  services;  or 

(2)  Provides  thmn  oidy  with  special 
education  if  they  do  not  need  related 
services  to  assist  them  in  benefitting 
from  that  special  education. 

(b)  The  SEA  may  not  include  children 
with  disabilities  in  its  report  who — 

(1)  Are  not  enrolled  in  a  school  or 
program  operated  or  supported  by  a 
public  agency; 

(2)  Are  not  provided  special 
education  that  meets  State  standards; 

(3)  Are  not  provided  wdth  a  related 
service  that  they  need  to  assist  them  in 
tenefitting  fraim  special  education;  or 

(4)  Are  receiving  special  education 
funded  solely  by  the  Federal 
Government.  However,  the  State  may 
count  children  covered  imder 

§  300.184(c)(2). 

(Authority:  20  U.S.C  1411(d)(2):  1417(b)) 

Note  1:  Undw  paragraph  (a)  of  this  section, 
the  State  may  count  children  with  disabilities 


in  a  Head  Start  or  other  preschool  program 
operated  or  supported  by  a  public  agency  if 
those  children  are  provided  special 
education  that  meets  State  standards. 

Note  2:  Both  special  education  and  related 
services  must  be  at  no  cost  to  parents. 

Tlnre  may  be  some  situations, 
however,  where  a  child  receives  special 
education  frtira  a  public  source  at  no 
cost,  but  whose  parents  pay  for  the  basic 
or  regular  education.  This  child  may  be 
counted.  The  Department  expects  that 
there  would  only  be  limited  situations 
in  which  special  education  would  be 
clearly  separate  from  regular 
educatiox> — generally,  if  speech  services 
are  the  only  special  education  required 
by  the  child.  For  example,  the  child's 
parents  may  have  enrolled  the  child  in 
a  regular  program  in  a  private  school, 
but  the  child  might  be  receiving  speech 
services  in  a  program  funded  by  the 
LEA.  Allowing  these  children  to  be 
counted  will  provide  incentives  (in 
addition  to  complying  with  the  legal 
requirement  in  section  612(a)(10KA)  of 
the  Act  regarding  private  schools)  to 
public  agencies  to  provide  services  to 
children  enrolled  by  their  parents  in 
private  schools,  since  funds  are 
generated  in  part  on  the  basis  of  the 
number  of  children  provided  special 
education  and  related  services.  Agencies 
should  understand,  however,  that  if  a 
public  agency  places  or  refers  a  child 
with  a  debility  to  a  public  or  private 
school  for  educational  purposes,  special 
education  includes  the  entire 
educational  program  provided  to  the 
child.  In  that  case,  parents  may  not  be 
charged  for  any  part  of  the  child's 
education. 

A  State  may  not  count  Indian  children 
on  or  near  reservations  and  children  on 
military  fecilities  if  it  provides  them  no 
special  education.  If  an  SEA  or  LEA  is 
responsible  for  serving  these  children, 
and  does  provide  them  special 
education  and  related  services,  they 
may  be  cotmted. 

f  300.754   Annual  report  of  diNdren 

««ttie 


In  addition  to  meeting  the  other 
requirements  of  §§  300.750-300.753.  the 
SEA  shall— 

(a)  Establish  procedures  to  be  used  by 
LEAs  and  other  educaticmal  institutions 
in  counting  the  niunber  of  children  with 
disabilities  receiving  special  education 
and  related  services; 

(b)  Set  dates  by  which  those  agencies 
and  institutions  must  report  to  the  SEA 
to  ensure  that  the  State  complies  with 
$  300.750(a); 

(c)  Obtain  certification  from  each 
agency  and  institution  that  an 


unduplicated  and  acciuate  count  has 
been  made; 

(d)  Aggregate  the  data  from  the  count 
obtained  fixim  each  agency  and 
institution,  and  prepare  the  reports 
required  imder  §§  300.750-300.753;  and 

(e)  Ensure  that  dociunoitation  is 
maintained  that  enables  the  State  and 
the  Secretary  to  audit  the  accuracy  of 
the  count 

(Authority:  20  U.S.C  1411(dX2):  1417(b)) 

Note:  States  should  note  that  the  data 
required  in  the  annual  report  of  children 
served  are  not  to  be  transmitted  to  the 
Secretary  in  personally  identifiable  fbnn. 
States  are  encouraged  to  collect  these  data  in 
non-personally  identifiable  form. 

1300.756    DleproportlonalHy. 

-  (a)  General.  Each  State  that  receives 
assistance  under  Part  B  of  the  Act,  and 
the  Secretary  of  the  Interior,  shall 
provide  for  the  collection  and 
examination  of  data  to  determine  if 
significant  disproportionality  based  on 
race  is  occurring  in  the  State  or  in  the 
schools  operated  by  the  Secretary  of  the 
Interior  with  respect  to^ 

(1)  The  identification  of  children  as 
children  vrith  disabilities,  including  the 
identification  of  children  as  children 
with  disabilities  in  accordance  with  a 
particular  impairment  described  in 
section  602(3)  of  the  Act;  and 

(2)  The  placement  ta  particular 
educational  settings  of  uiese  childrm. 

(b)  Review  and  revision  of  policies, 
practices,  and  procedures.  In  the  case  of 
a  determination  of  significant 
disproportionality  with  respect  to  the 
identification  of  children  as  children 
with  disabilities,  or  the  placement  in 
particular  educational  settings  of  these 
childrm.  in  accordance  with  paragraph 
(a)  of  this  section,  the  State  or  the 
Secretary  of  the  Interior  shall  provide 
for  the  review  and.  if  appropriate 
revision  of  the  policies,  procedures,  and 
practices  used  in  the  idnitification  or 
placement  to  ensure  that  the  policies, 
procedures,  and  practices  comply  with 
the  requirements  of  Part  B  of  the  Act 

(Authority:  20  U.S.C  1418(c)) 


1300.750    AcquleWonof 
construction  or  aHaratton  of 


(a)  General.  If  the  Secretary 
determines  that  a  program  authorized 
under  Part  B  of  the  Act  would  be 
improved  by  permitting  prt>gram  funds 
to  be  used  to  acquire  appropriate 
equipment,  or  to  construct  new  facilities 
or  alter  existing  facilities,  the  Secretary 
may  allow  the  use  of  those  hmds  for 
those  purposes. 

(b)  Compliance  witii  catain 
regulations.  Any  construction  of  new 
facilities  or  alteration  of  existing 
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bdlities  paragraph  (a)  of  this  section 
must  comply  with  the  requirements  ot — 

(1)  Appendix  A  of  part  36  of  title  28, 
Code  of  Federal  Regulations  (commonly 
known  as  the  "Americans  with 
Disabilities  Accessibility  Cuidelines  for 
Buildings  and  Facilities"):  or 

(2)  Appendix  A  of  part  101-19.6  of 
title  41,  Code  of  Federal  Regulations 
(commonly  known  as  the  "Uniform 
Federal  Accessibility  Standards"). 
(Authority:  20  U.S.C  1405) 

AppendicM  A  mad  B  to  Part  300 
(KeserTBQj 

2.  Part  301  is  revised  to  read  as 
follows: 

PART  301— PRESCHOOL  GRANTS 
FOR  OfLOREN  Wrm  mSABIUTIES 


Sac 

301.1    Purpose  of  lbs  PfMchoolGnnU  for 

Childran  With  DisabilitiM  Prognni. 
301.2-301.3     [Raaervwll 

301.4  Applicable  regulatioos. 

301.5  Applicable  definitions. 

301.6  Applicability  of  Parte  of  the  Act  to 
two-jrear-oid  children  with  disabilities. 


I  BI^IUKtf  for  a  QranL 

301.10  Eligibility  of  a  Stale  to  lecatve  a 
grant. 

301.11  [Re— vedl 

301.12  Sanctions  if  »State  does  not  make 
a  free  appropriate  pubUc  aducatioo 
available  to  all  prmcbool  children  with 
disabilities. 


SubiMrt  C— AMocaHon  e(  Funde  to  a ) 

301.20  Allocations  to  SUtes. 

301.21  Increase  in  hmda. 

301.22  Limitatioa.  • 

301.23  Dacraaae  in  funds. 

301.24  Stele-level  activitiea. 

301.25  Um  of  funds  for  Stete 
administration. 

301.28    Use  of  State  ^ency  allocations. 

I  Of  Funds  to  Local 


301.30  Subgraots  to  local  educational 

301.31  Allocations  to  local  educational 


301.32    Reallocation  of  local  adocatioaal 
funds. 

r-  20  U.S.C.  1419.  unless 
otherwise  noted. 


1301.1 


of  Ola  PraacnoQl 


The  purpoee  of  the  Preschool  Grants 
for  Children  With  Disabilities  program 
(Preschool  Grants  program)  is  to  provide 
grants  to  States  to  assist  them  in 
providing  special  education  and  related 
services — 

(a)  To  children  with  disabilities  aged 
ttiraa  through  five  years;  and 


(b)  At  a  State's  discretion,  tu  two-year- 
old  children  with  disabilities  who  will 
turn  three  during  the  school  year. 

(Authority:  20  U.S.C.  1419(a)) 
ff301.2-a01^    (RaaarvadI 


f  301.4 

The  following  regulations  apply  to  the 
Preschool  Grants  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
tide  34  of  the  Code  of  Federal 
RagulaticHis — 

(1)  Part  76  (State-Adm-nistored 
Programs)  except  §§  76.125-76.137  and 
76.650—76.662; 

(2)  Part  77  (Definitions  that  Apply  to 
Department  Regulations); 

(3)  Part  79  (Intergovernmental  Review 
of  Department  of  Education  Programs 
and  Activities); 

(4)  Part  80  (Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments): 

(5)  Part  81  (General  Education 
Provision  Act — Enforcement); 

(6)  Part  82  (New  Restrictions  on 
Lobbying);  and 

(7)  Part  85  (Govemmentwids 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for  a 
Drug-Free  Workplace  (Grants)). 

(b)  The  regulations  in  this  part  301. 

(c)  The  regulations  in  34  CFR  part 
300. 

(Authority:  20  U.S.C  1419) 


13013    AppicaMei 

(a)  Definitions  in  the  Act  The 
following  terms  used  in  this  part  are 
defined  in  the  Act:  Educational  service 
agency  Local  educational  agmcy  State 
educational  agency 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 

Application 

Award 

EDGAR  * 

Fiscal  year 

Grant  period 

Secretary 

Subgrant 

(c)  Otha^  definitions.  The  following 
definitions  also  apply  to  this  part: 

Act  means  the  Individuals  writh 
Disabilities  Education  Act.  as  ammded. 

Pait  B  child  count  means  the  child 
count  required  by  section  611(dK2)  of 
the  Act 

Preschool  means  the  ^e  range  of  3 
through  5  years. 

State  means  each  of  the  50  States,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 


(Authority:  20  U.S.C  1402, 1419) 

fSOI.e    AppNcabMltyofParlCoflhaAclto 
tMFO*yaar-oW  ctiNdren  \ 


Part  C  of  the  Act  does  not  apply  to 
any  child  with  disabilities  receiving  a 
free  appropriate  public  education,  in 
accordance  with  part  B  of  the  Act.  with 
funds  received  under  the  Preschool 
Grants  program. 
(Authority:  20  U.&C  141901)) 


DiQibilHy  fore  Qiwit 
fSOI.IO    EHgMNtyofaSlatotoiaoalwa 


A  State  is  eligible  to  receive  a  grant 
if— 

(a)  The  State  is  eligible  under  34  CFR 
part  300;  and 

(b)  The  State  demonstrates  to  the 
satisfoction  of  the  Secretary  that  it  has 
in  effect  fmlicies  and  procedures  that 
assure  the  provision  of  a  free 
appropriate  public  education — 

(1)  For  all  children  with  disabilities 
aged  three  through  five  years  in 
accordance  with  the  requirements  in  34 
CFR  part  300:  and 

(2)  For  any  two-year-old  children, 
provided  services  by  the  SEA  or  by  an 
LEA  or  ESA  imder  section  301.1. 

(Authority:  20  U.S.C  1419  (a),  (b)) 
f301.11    (Raaarwad) 


S301.12 


Hi  aa  praacnooi  cfMoranaNn 


If  a  State  does  not  meet  the 
requirements  in  section  619(b)  of  the 
Act— 

(a)  The  State  is  not  eligible  far  a  grant 
under  the  Preschool  Grant  program; 

(b)  The  State  is  not  eligible  for  funds 
under  34  CFR  part  300  for  children  with 
disabilities  aged  3  through  5  years;  and 

(c)  No  SEA,  LEA.  ESA.  or  other  public 
institution  or  agency  within  the  State  is 
eligible  for  a  grant  under  Subpart  2  of 
part  D  of  the  Act  if  the  grant  relates 
exclusively  to  programs,  pn^ects.  and 
activities  pertaining  to  cbdldien  with 
disabilities  aged  3  through  5  years. 

(Authority:  20  U.S.C.  1411(dK2)  aad  (eX2)(B); 
1419(b):  14610)) 

Subpart  C-Allocalion  Of  Funds  to 


1301.20    ABocattooato! 

After  reserving  funds  for  studies  and 
evaluations  un<^  section  674(e)  of  tha 
Act.  the  Secretary  allocates  the 
remaining  amoiuit  among  the  States  in 
accordance  with  §S  301.21-301.23. 
(Authority:  20  U.S.C  1419(cXl)) 
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1301.21    Incraaaa  In  hjnda. 

If  the  amount  available  for  allocation 
to  States  under  §  301.20  is  equal  to  or 
greater  than  the  amount  allocated  to  the 
States  under  section  619  of  the  Act  for 
the  preceding  fiscal  year,  those 
allocations  are  calculated  as  follows: 

(a)  Except  as  provided  in  §301.22.  the 
Secretary — 

(1)  Allocates  to  each  State  the  amount 
it  received  for  fiscal  year  1997; 

(2)  Allocates  85  percent  of  any 
remaining  funds  to  States  on  the  basis 
of  their  relative  populations  of  children 
aged  3  through  5;  and 

(3)  Allocates  15  percent  of  those 
remaining  funds  to  States  on  the  basis 
of  their  relative  populations  of  childrm 
described  in  paragraph  (a)(2)  of  this 
section  who  are  living  in  poverty. 

(b)  For  the  purpose  of  making  grants 
under  this  section,  the  Secretary  uses 
the  most  recent  papulation  data, 
including  data  on  children  living  in 
poverty,  that  are  available  and 
satisfactory  to  the  Secretaiy. 

(Authority:  20  U.S.C  1419(cX2MA)) 

f301.22    (JmitaMon. 

(a)  Notwithstanding  §  301.21. 
allocations  luder  that  section  are 
subject  to  the  following: 

(1)  No  State's  allocation  may  be  less 
than  its  allocation  for  the  preceding 
fiscal  year. 

(2)  No  State's  allocation  may  be  less 
than  the  greatest  of — 

(i)  The  sum  of — 

(A)  The  amount  it  received  for  fiscal 
year  1997;  and 

(B)  One-thiid  of  one  percent  of  the 
amount  by  which  the  amount 
appropriated  under  section  619(j)  of  the 
Act  exceeds  the  amount  appropriated 
imder  section  619  of  the  Act  for  fiscal 
year  1997; 

(ii)  The  sum  of — 

(A)  The  amount  it  received  for  the 
preceding  fiscal  year,  and 

(B)  That  amount  multiplied  by  the 
percentage  by  which  the  increase  in  the 
funds  appropriated  from  the  preceding 
fiscal  year  exceeds  1.5  percent;  or 

(iii)  The  sum  of — 

(A)  The  amount  it  received  far  the 
preceding  fiscal  year;  and 

(B)  That  amount  multiplied  by  90 
percent  of  the  percentage  increase  in  the 
amount  appropriated  from  the 
preceding  fiscal  year. 

(b)  Notwithstanding  p^^agraph  (aX2) 
of  this  section,  no  State's  allocation 
under  §  301.21  may  exceed  the  simi  of — 

(1)  The  amount  it  received  for  the 
preceding  fiscal  year;  and 

(2)  That  amount  multiplied  by  the 
sum  of  1.5  percmt  and  the  percentage 
increase  in  the  amount  appropriated. 


(c)  If  the  amount  avail^le  for 
allocation  to  States  imder  §  301.21  and 
paragraphs  (a)  and  (b)  of  this  section  is 
insufficient  to  pay  those  allocaUons  in 
full,  the  Secretary  ratably  reduces  those 
allocations,  subject  to  paragraph  (a)(1)  of 
this  section. 

(Authority:  20  U.S.C  1419(cX2)(B)  and  (C)) 


§301.23   DacraMatatunda. 

If  the  amount  available  for  allocaUons 
to  States  under  §  301.20  is  less  than  the 
amount  allocated  to  the  States  under 
section  619  of  the  Act  for  the  preceding, 
fiscal  year,  those  allocations  are 
calculated  as  follows: 

(a)  If  the  amount  available  for 
allocations  is  greater  than  the  amount 
allocated  to  the  States  for  fiscal  year 
1997,  each  State  is  allocated  the  sum 
of— 

(1)  The  amonnt  it  received  for  fiscal 
yeeir  1997;  and 

(2)  An  amount  that  bears  the  same 
relation  to  any  remaining  funds  as  the 
increase  the  State  received  for  the 
preceding  fiscal  year  over  fiscal  year 
1997  bears  to  the  total  of  those  increases 
for  all  States. 

(bXl)  If  the  amount  available  for 
allocations  is  eqxial  to  the  amount 
allocated  to  the  States  for  fiscal  year 
1997.  each  State  is  allocated  the  amount 
it  received  for  that  year. 

(2)  If  the  amount  available  is  less  than 
the  amount  allocated  to  States  for  fiscal 
year  1997,  the  Secretary  allocates 
amoimts  equal  to  the  allocations  for 
fiscal  year  1997,  ratably  reduced. 

(Authority:  20  U.S.C  1419(cXS)) 

§301.24    Stato-ievai  acOvitlaa. 

(a)  Each  State  may  retain  not  more 
than  the  amount  described  in  paragraph 
(b)  of  this  section  for  administraticm  and 
other  State-levri  activities  in  accordance 
with  H  301.25  and  301.26. 

(b)  For  each  fiscal  year,  the  Secretaiy 
determines  and  reports  to  the  SEA  an 
amount  that  is  25  percent  of  the  amount 
the  State  received  under  section  619  of 
the  Act  for  fiscal  year  1997, 
cumulatively  adjusted  by  the  Secretary 
for  each  succeeding  fiscal  year  by  the 
lesser  of-^ 

(1)  The  percentage  increase,  if  any, 
from  the  preceding  fiscal  year  in  the 
State's  allocation  under  section  619  of 
the  Act;  or 

(2)  The  rate  of  inflation,  as  measured 
by  the  percentage  increase,  if  any.  from 
the  preceding  fiscal  year  in  the 
Consumw  Price  Index  For  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor. 

(Authority:  20  U.S.C  1419  (d)) 


§301J»    Uaaef  funds  tof 
adinlniali  aliun. 

(a)  For  the  purpose  of  administraing 
section  619  of  the  Act  (including  the 
coordination  of  activities  under  Part  B 
of  the  Act  with,  and  providing  technical 
assistance  to.  other  programs  that 
provide  services  to  children  with 
disabilities],  each  State  may  use  not 
more  than  twenty  percent  of  the 
maximum  amount  it  may  retain  tmder 

§  301.24  for  any  fiscal  year. 

(b)  Fimds  described  in  p)aragraph  (a) 
of  this  section  may  also  be  usod  for  the 
administration  of  Part  C  of  the  Act.  if 
the  SEA  is  the  lead  agency  for  the  State 
under  that  part. 

(Aathority:  20  U.S.C  1419(en 


§301.26    UaeofI 

Each  State  shall  use  any  funds  it 
,  retains  under  §  301.24  and  does  not  use 
for  administration  under  §301.25  for 
any  of  the  following: 

(a)  Supp<Ht  services  (including 
establishing  and  implementing  the 
mediation  process  required  by  section 
61S(e)  of  the  Act),  which  may  benefit 
children  with  disabilities  younger  than 
3  or  older  than  5  as  long  as  those 
services  also  benefit  children  with 
disabilities  aged  3  through  5. 

(b)  Oirect  services  for  children  eligible 
for  services  imder  section  619  of  the 
Act 

(c)  Developing  a  State  improvement 
plan  under  subpart  1  of  Part  D  of  the 
Act 

(d)  Activities  at  the  State  and  local 
levels  to  meet  the  performance  goals 
established  by  the  State  under  section 
612(a)(16)  of  the  Act  and  to  support 
implementation  of  the  State 
improvement  plan  under  subpart  1  of 
Part  D  of  the  Act  if  the  State  receives 
funds  under  that  subpart 

(e)  Supplementing  other  funds  used  to 
develop  and  implement  a  Statewide 
coordinated  services  system  designed  to 
improve  results  for  children  and 
families,  including  children  with 
disabilities  and  their  families,  but  not  to 
exceed  one  percent  of  the  amount 
received  by  the  State  under  section  619 
of  the  Act  for  a  fiscal  year. 

(AodMrity:  20  U.S.C  1419(f)) 

Note:  The  Individual  with  Disabilities 
Education  Act  AmeBdnwnts  of  1997  made  a 
number  of  changes  to  the  Act  designed  to 
encourage  better  coordination  of  services 
amnng  programs,  including  flexibility  for 
States  to  use  State  administration  funds 
(uider  section  619(e)  to  coordinate  activities 
with  odier  programs  that  provide  services  to 
childran  with  disabilities  and  to  fund 
administrative  costs  related  to  part  C 
Consistent  with  the  intent  of  thow 
provisions,  an  example  of  an  authorised 
activity  under  paiagiaph  (a)  would  ba  to  plan 
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and  develop  a  statewide  comprehensive 
delivery  system  for  children  with  disabilitias 
aged  biith  through  five. 

Subpart  D— Allocation  of  funds  to  local 
educational  agencies. 

f  301.30    SubgrMits  to  lecel 


Each  State  that  receives  a  grant  under 
section  619  of  the  Act  for  any  fiscal  year 
shall  distribute  any  hinds  it  doe*  not 
retain  under  §  301.24  to  local 
educational  agencies  in  the  State  that 
have  established  their  eligibility  under 
section  613  of  the  Act 

(Authority:  20  U.SC  1419(gXl)) 
1301.31    AHocabons  to  local  educMlonal 


(a)  Base  payments.  The  State  shall 
first  award  each  agency  described  in 

§  301.27  the  amount  that  agency  would 
have  received  under  section  619  of  the 
Act  for  fiscal  year  1997  if  the  State  had 
distribatsd  75  percent  of  its  grant  for 
that  year  under  section  619(cK3),  as 
then  in  effect. 

(b)  Allocation  of  remaining  funds. 
After  making  allocations  under 
paragraph  (a)  of  this  section,  the  State 
shall— 

(1)  Allocate  85  percent  of  any 
remaining  funds  to  those  agencnes  on 
the  basis  of  the  relative  numbers  of 
children  enrolled  in  public  and  private 
elementary  and  secondary  schools 
within  the  agency's  jurisdiction;  and 

(2)  Allocate  15  percaot  of  those 
remaining  funds  to  those  agencies  in 
accordance  with  their  relative  numbers 
of  children  living  in  poverty,  as 
determined  by  the  SEA. 

(Authoritr-  W»  V.SSL  1419(gXl)) 

Mete:  la  distributing  funds  under 
puagraph  (b)(l]  of  tiiis  aecUon.  States  should 
use  tha  beet  daU  that  U  available  to  them  od 
enrolIaMnt  in  public  and  private  schools.  If 
data  on  eniollment  in  private  scImoIs  is  not 
available.  States  or  LEAs  are  not  expected  to 
initiate  new  daU  collections  to  obtain  this 
data.  However.  States  are  encouraged  to  try 
to  obtain  eniollment  data  bom  private 
schools  that  want  their  students  to 
participate  in  the  program. 

In  distributing  funds  under  paragraph 
(bK2)  of  this  section.  States  have  discretion 
in  determining  whtf  data  to  use  to  allocate 
funds  among  LEAs  oa  the  buis  of  children 
living  in  poverty.  States  should  use  the  best 
data  available  to  them  that  reflect  the 
distribution  of  children  living  in  poverty. 
Kxamplas  of  options  mclude  census  poverty 
data,  data  on  children  in  families  receiving 
assistance  under  the  State  program  funded 
under  Part  A  of  title  fV  of  the  Social  Security 
Act.  data  oo  children  participating  in  the  free 
or  reduced-price  meals  program  under  the 
National  School  Lunch  Act.  and  aikxrations 
under  title  I  of  the  Elementary  and  Secondary 
Education  Act. 


f301.SS    n— aocaMon  of  LEA  lunda. 

(a)  If  a  SEA  determines  that  an  LEA 
is  adequately  providing  a  free 
appropriate  public  education  to  all 
children  with  disabilities  aged  3 
through  5  residing  in  the  area  served  by 
that  agency  with  State  and  local  funds, 
the  SEA  may  reallocate  any  portion  of 
the  fimds  under  section  619  of  the  Act 
that  are  not  needed  by  that  local  agency 
to  provide  a  free  appropriate  public 
education  to  other  local  educational 
agencies  in  the  State  that  are  not 
adequately  providing  special  education 
and  related  services  to  all  children  with 
disabilities  aged  3  through  5  residing  in 
the  areas  they  serve. 

(b)  If  a  State  prtmdes  services  to 
preschool  children  with  disabilities 
because  some  or  all  LEAs  and  ESAs  are 
unable  or  unwilling  to  provide 

^  appropriate  programs,  the  SEA  may  use 
payments  that  would  have  been 
available  to  those  LEAs  or  ESAs  to 
provide  special  education  and  related 
services  to  children  with  disabilities 
aged  3  through  5  years,  and  to  two-year- 
old  children  with  disabilities  receiving 
services  consistent  with  §  301.1  who  are 
residing  in  the  area  served  by  those 
LEAs  and  ESAs. 

(Authority  20  U.S.C.  1414(d).  1419(g)(2)) 

PART  303— EARLY  IKTERVENTION 
PROGRAM  RM  INFANTS  AND 
T000LER8  WITH  DSABHJTES 

3.  The  authority  citation  for  part  303 
is  revised  to  read  as  follows: 

Atttlior^  20  U.S.C  1431-1445,  unless 
otherwise  noted. 

4.  Section  303.18  is  revised  to  read  as 
follows: 

f303.1t    Pwant 

M  As  used  in  this  part,  "parent" 
means  a  parent,  a  guardian,  a  persoa 
acting  as  a  parent  of  a  child,  ore 
stirrogate  parent  who  has  been 
appointed  in  accordance  with  §  303.406. 
The  term  does  not  iiK:lude  the  State  if 
the  child  is  a  ward  of  the  State. 

(b)  State  law  may  provide  that  a  foster 
parent  qualifies  as  a  parent  under  this 
part  if— 

(1)  The  natural  parents'  authority  to 
make  early  intervention  or  educational 
decisions  on  the  child's  behalf  has  been 
rellntjuished  under  State  law; 

(2)  The  foster  parent  has  an  ongoing, 
long-term  parental  relationship  with  the 
child; 

(3)  The  foster  parent  is  willing  to 
participate  in  making  early  intervention 
or  educational  decisions  on  the  child's 
behalf;  and 

(4)  The  foster  parent  has  no  interest 
that  would  conflict  with  the  interests  of 
the  child. 


(Authority:  20  U.S.C  1436) 

Note:  The  term  "parent"  has  been  de&oed 
to  include  persons  acting  in  the  place  of  a 
parent,  such  as  a  grandparent  or  stepparent 
with  whom  a  child  lives,  as  well  as  persons 
who  are  legally  responsible  for  the  child's 
welfare,  and,  at  the  discretion  of  the  State,  a 
foster  parent  meeting  the  requirements  of 
paragraph  fb)  of  this  section.  The  definition 
in  this  section  is  identical  to  the  definition 
used  in  the  regulatioiu  under  Part  B  of  the 
Act  (34  CFR  300.19). 

5.  Section  303.403  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (b)(2);  removing  the  period  at 
the  end  of  paragraph  (bK3)  and  adding, 
in  i^s  place.  ";  and";  by  adding  a  new 
paragraph  (b)(4):  and  by  revising  the 
citation  of  authority  to  read  as  follows: 

1303.403    Pnocnotloo:natiw 

(b)  Content  of  notice.  The  notice  must 
be  in  sufficient  detail  to  inform  the 
parents  about— 

•  •        •        •        • 

(4)  The  State  complaint  procedures 
under  §§  303.510-512,  including  a 
description  of  how  to  file  a  complaint 
and  the  timelines  imder  those 
procedures. 

(Audiority:  20  tJ.S.C  1439(aX6)  and  (7)) 
6.  Section  303.510  is  amended  by 
revising  paragraph  (b);  redesignating  the 
existing  note  as  Note  1;  adding  a  new 
Note  2;  and  revising  the  citation  of 
authority  to  read  as  follows: 

1303^10   Adopting  convWnlprocadBiea. 

•  •        •        »        • 

(b)  Widely  disseminating  to  parents 
and  other  interested  individuals.  '^ 

including  parent  training  centers, 
protection  and  adv<x:acy  agencies, 
independent  living  (»ntsrs,  and  other 
appropriate  entities,  the  State's 
procedures  under  §§  303.510  through 
303.512. 

(Authority:  20  U.S.C  1435(aXlO)) 

Note  1:  Because  of  the  iaterageocy  nature 
of  Part  C  of  the  Act.  complaints  received 
under  these  regulations  could  concern 
violations  by  (1)  any  public  agency  in  the 
State  that  receives  hinds  under  this  part  (e.g., 
the  leed  agency  and  the  Council).  (2)  other 
public  agencies  that  are  involved  in  the 
State's  early  intervention  program,  or  (3) 
private  service  providers  that  receive  Part  C 
funds  on  a  contract  basis  hom  a  public 
agency  to  cany  out  a  given  function  or 
provide  a  given  service  required  under  this 
part  I'bese  complaint  procedures  are  in 
addition  to  any  other  rights  under  State  or 
Federal  law.  The  lead  ageacy  must  provide 
for  the  filing  of  a  complaint  with  the  lead 
agency  and,  at  the  lead  agency's  discretion, 
with  a  public  agency  sut^ect  to  a  right  of 
appeal  to  the  lead  agency. 

Note  2:  In  resolving  a  complaint  alleging 
£ulure  to  provide  services  in  the  IFSP.  a  laod 
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agency,  pursuant  to  its  general  supervitQiy 
authority  under  this  part,  may  award 
compensatory  services  as  a  remedy. 

7.  Section  303.511  is  amended  by 
adding  a  new  paragraph  (c)  and  a  note; 
and  revising  the  citation  of  authority  to 
read  as  follows: 


fSOMII    An 


orindMdual 


(c)  The  alleged  violation  must  have 
occurred  not  more  than  one  year  prior 
to  the  date  that  the  complaint  is 
received  by  the  public  agency  unless  a 
longer  period  is  reasonable  because  the 
violation  is  contintiing.  or  the 
complainant  is  requesting  compensatory 
services  for  a  violation  that  occurred  not 
more  than  three  years  prior  to  the  date 
the  complaint  is  received  by  the  public 
agency. 

(Authority:  20  U.S.C  143S(aXlO)) 

Note:  The  lead  agency  must  reaolve  any 
complaint  that  meets  the  requirements  <rf  this 
section,  even  if  the  complaint  is  filed  liy  an 
oiganiaatinn  or  individual  from  another 
Sute. 

8.  Section  303.512  is  revised  by 
removing  paragraph  (d),  revising  the 
citation  of  authority,  and  adding  two 
notes  following  the  revised  citation  of 
authority  to  read  as  follows: 

f303L512 


(Aalhocity:  20  U.S-C  14S5(aXlO)) 

N«a»  1:  If  a  wiittan  complaint  is  received 
that  is  alao  the  subject  of  a  due  procew 
haaring  under  $303,420,  or  cnntrins  nmltiple 
issues,  of  which  one  or  mote  may  be  part  «jf 
that  h— ring,  the  Stats  must  set  aside  any  part 
of  the  complaint  that  is  being  addreased  in 
the  due  process  beering  until  dw  roochision 
of  the  hearing.  However,  any  issue  in  the 
complaint  that  is  not  a  part  of  the  due 
pioc— i  action  must  be  leaolved  within  the 
•0-calendarday  timsHnw  using  the  romplaiwt 
procoduras  dssciibod  in  this  section. 

Nats  S:  If  an  issue  is  raised  in  a  complaint 
Usd  aadar  this  section  that  has  pievitmsly 
bsan  dacidsd  in  a  due  process  hearing 
involving  the  same  parties,  thea  the  hearing 
dscisiaB  is  binding,  and  the  lead  agency 
would  iniann  the  complainant  to  mat  efiect 
A  complaint  alleging  a  public  agency's 
iuluie  to  implement  a  due  process  decision, 
r,  wtmld  have  to  be  lesolved  by  the 


9.  Section  303.520  is  amended  by 
adding  new  paragraphs  (d)  and  (e)  uid 
three  notes;  and  revising  the  citation  of 
authority  to  read  as  follows: 


(1)  A  lead  agency  may  not  re^tiire 
parents  of  infants  and  toddlers  with 
disabilities,  if  they  would  incur  a 
financial  cost,  to  use  private  insurance 
proceeds  to  pay  for  the  services  that 
must  be  provided  to  an  eligible  infant  or 
toddler  tindo'  this  part 

(2)  For  die  purposes  of  this  section, 
the  term  "financial  costs"  includes — 

(i)  An  out-of-pocket  expense  such  as 
the  payment  of  a  deductible  or  co-pay 
amount  incurred  in  filing  a  claim,  but 
not  including  incidental  costs  stich  as 
the  time  needed  to  file  an  insurance 
claim  or  the  postage  needed  to  mail  the 

(ii)  A  decrease  in  availaUe  HfiBtiine 
coverage  or  any  other  benefit  under  an 
insurance  policy;  and 

(iii)  An  increase  in  premiums  or  the 
discontintiation  of  the  policy. 

(e)  Proceeds  from  public  or  private 
insurance.  Proceeds  frxMn  public  or 
private  insurance  may  not  be  treated  as 
program  income  for  purposes  of  34  CFR 
80.25. 

(Authority:  20  U.S.Q  1435(aKlO):  1432(4)(B)) 

Note  1:  Ihidar  paragraph  (d),  States  are 
prohibitod  from  raquirii^  that  iamilies  use 
private  insurance  as  a  condition  of  receiving 
services  under  this  part,  if  that  use  results  in 
financial  cost  to  the  bmily.  The  use  of 
parents'  insurance  proceeds  to  pay  for 
services  in  these  circumstances  must  be 
voluntary.  For  example,  a  family  could  not  be 
required  to  access  i»ivato  insurance  thM  is 
required  to  enable  a  child  to  receive 
Medicaid  services,  if  that  insiirewe  use 
results  in  financial  costs  to  the  family. 

Note  2:  If  the  State  cannot  get  parental 
consent  to  use  private  insurance,  the  Stete 
may  use  funds  under  this  pert  to  pay  for  the 
service.  In  addition,  in  order  to  avoid 
financial  coat  to  patoits  «dio  would 
otherwise  consent  to  use  of  private 
insumaoe.  the  Isod  Sfsncy  may  use  funds 
under  this  part  te  pay  the  coste  of  arresaing 
the  insurance;  a.^.  dednctihte  or  co-pay 
unounts. 

Nate  S:  I*an«rqrii  (a)  clarifies  diat.  if  a 
State  receives  fiuxis  from  public  or  private 
insumnce  for  services  under  this  part,  the 
State  is  not  required  to  return  those  fimds  to 
the  Dapaitmeat  or  to  dedicate  those  fimds  far 
use  in  this  program,  although  a  State  retains 
the  option  of  using  those  fimds  in  this 
program.  If  a  State  spends  reimbursements 
from  Federal  funds  [e.g.,  Medicaid)  for 
services  under  this  part,  those  funds  wrill  not 
be  considered  "State  or  local"  funds  for 
purposes  of  the  nonsupplanting  provision  in 
$303,124.  This  is  because  the  expenditure 
that  is  reimbursed  is  considered  to  be  an 
expenditure  of  funds  horn  the  source  that 
provides  the  reimbursement 

Appaadix  Cte  Part  300— Notice  af 


lofladhridualiaBd 
I  dEP)  laqairsmaBte  of  Ihs 
ladhridtealB  wtdi  DisaUfittas  EdacaltaB  Aol 
(IDEA) 

The  lEP  requirements  of  the  IDEA 
emphasixe  the  importance  of  each  child  with 
a  disability's  involvement  and  piugiess  in  the 
general  curriculum;  of  the  involvement  of 
parents  and  students,  together  vrith  regular 
and  special  education  p"**"""**  in  -~^"g 
imhvidualiaed  decisiows  to  support  each 
child's  educational  success;  and  of  preparing 
students  with  disabilitias  for  employment 
and  other  post-school  experiences.  This 
Appendix  provides  guidance  r^arding  Part  B 
EE^  requirements,  especially  as  they  relate  to 
these  core  concepts,  as  well  as  other  issues 
regarding  the  development  and  content  of 
lEPs. 

la  the 


(d)  Infants  and  toddlers  irith 
distdiilities  who  ate  coveted  by  private 
insurance. 


Authority:  Individuals  with  Disabilities 
Education  Act  (20  U.S.C  1401,  at  aeq.], 
unless  otherwise  noted. 


In  enacting  the  IDEA  Amendments  of  1907. 
tb^Congress  found  that: 

*  *  *  ressarch.  demonstntion,  and 
practice  (over  the  past  20  years)  in  spoctai 
education  and  related  discipiines  have 
demonstrated  that  an  efiisctive  educational 
system  now  and  in  the  future  must — (A) 
maintain  high  academic  standards  and  clear 
performance  goab  far  chikhen  with 
disabilities,  consistent  with  dw  standards 
and  expectatiops  far  all  students  in  the 
ediicational  system,  and  piovide  far 
appropriate  and  effactive  strategies  and 
methods  to  ensure  that  students  who  era    ^ 
children  with  dirsWlitiei  have  maximum 
opportunities  to  achiev*  thoee  stendards  and 
goals.  ISeSl(a)(6XA)  of  dte  Act] 

Accordingly,  the  evatuation  and  lEP 
provisioos  of  Part  B  place  great  emphasis  on 
the  involvement  and  progress  of  children 
with  disabilities  in  tlw  general  cuiriculum. 
While  the  Act  and  regulations  recognize  that 
lEP  teams  must  make  individualized 
decisions  about  the  special  education  and 
related  services,  and  supplementary  aids  and 
services,  provided  to  each  child  wtth  a 
disdbility.  thsy  an  (frivan  by  BlBA's  Strang 
prefarenos  th^  to  the  maxisBum  cxMBi 
appropriate,  children  with  disabilities  be 
educated  in  regular  ciasses  with  thair 
nondtssbled  peers  with  appropriate 
suppteoaentary  aids  and  aarvicss. 

1.  What  are  the  mafor  Part  B  lEP 
requirements  that  govern  the  involvement 
and  progress  of  chBdiea  with  disabilitias  ia 
the  geoaral  cufricuhim? 

Pnemt  Lgv^  of  Educational  Pmfotmanem 

Section  300.347(aKl)  requires  that  dw  IBP 
far  each  child  with  a  disability  includs 
***  *  'sststamant  of  dw  child's  present 
tereb  of  educational  performance, 
including — (i)  How  the  child's  disability 
affects  the  child's  involvement  and  progress 
in  the  general  curriculum;  or  (ii)  for 
preschool  children,  as  appropriate,  how  the 
disability  effects  the  child's  participation  in 
appropriate  activities  '  '  '"  (Italics  added.) 
("Appropriate  activities"  in  this  context 
refers  to  age-relevant  developmental  abilities 
or  milestones  that  typically  developing 
children  of  the  same  age  would  Iw 
performing  or  would  have  ecAiuied.) 
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Measurabh  Annual  Coalt.  Including 
Benchmarks  or  S/ioil-tenn  Ob/ectives 

Measurable  annual  goals,  including 
benchmarics  or  short-term  objectives,  are 
instrumental  to  the  strategic  planning  process 
used  to  develop  and  implement  the  lEP  for 
each  child  with  a  disability.  Once  the  lEP 
tMi^M  developed  measurable  annual  goals 
ior  a  child,  the  team  can  (1)  develop 
strategies  that  %inll  be  moat  effective  in 
realizing  those  goals  and  (2)  develop 
measurable,  intermediate  steps  (short-term 
objectives)  or  major  milestones  (benchmarks) 
that  will  enable  families,  students,  and 
educators  to  monitor  progress  during  the 
year.  and.  if  appropriate,  to  revise  the  lEP 
consistent  «nth  the  child's  instructional 
needs. 

Part  B's  strong  emphasis  on  linking  the 
educational  program  of  children  with 
disabilities  to  the  general  curriculum  to 
reflected  in  §  300.347(aX2).  which  raquiraa 
that  the  lEP  include: 

a  statement  of  meesurabte  annual  goals,   >. 
including  benchmarks  or  short-term 
ofcjactives.  related  to — (i)  meeting  the  chikl't 
amds  that  result  from  the  child's  disability 
to  enable  the  child  to  be  involved  in  aitd 
progress  in  the  general  curriculum:  and  (ii) 
meeting  each  of  the  child's  other  educational 
needs  that  result  from  the  child's  disability. 
[Italics  added.) 

Special  Educatioa  and  liel(aed  Services  and 
Supplementary  Aids  and  Services 

The  requirements  regarding  senricaa 
provided  to  address  a  child's  present  levels 
of  educatioaal  perfiormance  and  to  make 
pnpMi  toward  the  identified  goals  rainfatce 
Ik*  emphasis  on  progress  in  the  general 
cuniculum.  as  well  as  maximizing  the  extant 
to  which  children  ¥rith  disabilities  are 
aHiirlBd  with  nondiaabled  children.  Section 
300.347(a)(3)  requires  that  the  lEP  include: 
a  statement  of  the  special  education  and 
niated  senrioea  and  supplementary  aids  and 
■«rnoB«  to  be  providad  to  the  child,  or  oa 
behalf  of  the  child,  and  a  statement  of  the 
program  modifications  or  supports  for  sdmol 
panonnel  that  will  be  provided  far  IIm 
child — (i)  To  advance  appropriately  toward 
attaining  the  annual  goak;  Oi)  to  be  involved 
and  progress  in  the  general  curriculum  •  •  • 
and  to  participate  in  extracurricular  and 
other  nooacademic  activitiaa;  and  (iil)  to  be 
educated  and  paitidpatewM  other  children 
tnth  dieabHitiee  and  nomdimUed  ckMiea  in 
fextrocurricmlar  and  odmr  mamacmdamac 
activities'  *  *  (italici Mldad.} 

Extent  to  Whicb  ChOd  ¥fW  PiutkJuale  With 
Noodiaabled  Childrea 

Section  30a347(aK4)  requires  that  each 
child's  lEP  include  "*  *   *  an  explanation  of 
the  extent,  if  any.  to  which  tha  child  will  not 
participate  with  nondisrfilad  childraa  in  the 
regular  class  and  in  {axtiacunictilar  and 
otfaor  nnnaraifawkl  activitiasi  •  •  •"  This  is 
nnniialMt  with  An  laaat  restrictive 
environment  provisions  at  M  300.S5O- 
300.S53.  which  include  raquirvmenta  ihab 

(1)  Each  child  with  a  disabUity  be  educated 
with  nnnriitaMwd  children  to  the  m«»^i™i«in 
emtmt  apprapdate  (S  300.550(bKl)): 

(2)  Each  child  with  a  disability  ba  i 
from  the  regular  educational  eny 


only  when  the  nature  or  severity  of  the 
child's  disability  is  such  that  education  in 
regular  classes  with  the  use  of  supplementary 
aids  and  services  cannot  be  achieved 
satisfactorily  (§  300.550(bKl)):  and 

(3)  To  the  maximum  extent  appropriate  to 
the  child's  needs,  each  child  with  a  disability 
participate  with  aondisabled  children  in 
nonacademic  and  extracurricular  services 
and  activities  (§  300.553). 

Participation  in  State  or  Districtwide 
Assessments  of  Student  Achieveatent 

Consistent  with  §  30ai3a(a).  which  sals 
forth  a  presumption  that  children  with 
disabilities  will  be  included  in  general  State- 
and  district-wide  assessment  programs,  and 
provided  with  appropriate  accommodations 
if  naoBssary.  $  30a347(aK5)  requires  that  the 
lEP  fiar  each  student  with  a  disability 
include:  (i)  A  statement  of  any  individual 
modifications  in  the  administraUon  of  State 
or  district -wide  assaaoMals  of  student 
sduevement  that  an  needed  in  order  for  the 
child  to  participate  in  the  assessment:  and  (ii) 
if  the  lEP  Team  determines  that  the  child  will 
not  participate  in  a  particular  State  or 
diatrict-Mride  assessment  of  student 
schievement  (or  part  of  an  assessment),  a 
statement  of— (A)  Why  that  assessment  is  not 
appropriate  for  the  child;  and  (B)  How  iIm 
child  wiU  be 


Regular  Education  Teacher  Participation  in 
the  Development.  Review,  and  Revision  of 

nsFs 

Very  often,  regular  education  teachers  play 
a  centiaT  role  in  the  education  of  children 
with  disabilities  (House  Report  No.  105-95. 
p.  103  (1M7))  and  have  important  expertise 
ragarding  the  general  curriculum  and  the 
general  education  environment.  Further, 
especially  with  the  wpiiasis  on  involvement 
and  progress  in  the  gHsml  curriculum  added 
by  the  IDEA  Amendments  of  1997,  regular 
education  teachers  have  an  iiuxeasingly 
critical  role  in  implementing,  togethar  with 
special  education  and  related  services 
pacaoaaal,  the  program  of  FAPE  for  moat 
chUdiau  with  disabilities,  as  described  in 
their  lEPs.  Accordingly,  the  IDEA 
Amendments  of  1997  added  a  requirement 
that  each  child's  lEP  team  must  include  at 
least  one  regular  education  teacher  of  the 
child,  if  the  child  is.  or  may  he.  patticipatii^ 
in  the  regular  education  environment  (see 
§  300.344(aX2)).  (See  also  §«  300.346(d)  on 
the  role  of  a  regular  education  teacher  in  the 
development,  review  and  revision  of  EPs.) 

Z.  Must  a  child's  lEP  address  his  or  her 
invotvement  in  the  general  cuiricuhim. 
nipfdless  of  the  nature  and  severity  of  the 
ddld's  disability  and  the  settii^  in  which  the 
child  iseducMad? 

Yes.  The  lEP  for  all  cfaihfaan  wi^ 
disabilities  must  address  ham  the  child  will 
be  involved  and  piogiess  in  the  general 
curriculum,  aa  daaoAied.  Tha  Part  B 
regulations  recognize  that  some  children 
with  disabilities  will  have  some  educational 
aaads  that  result  from  their  disabilities  that 
cannot  be  fully  met  by  involvement  and 
progress  in  the  general  curriculum: 
•ccordingty.  $  300.347(aM2)  requires  that 
each  child's  VEP  incltide: 
a  statement  of  measurable  annual  goals, 
including  banchraarks  or  shoat-' 


objectives,  related  to— (1)  Meeting  the  child's 
needs  that  result  from  the  child's  disability 
to  enable  the  child  to  be  involved  in  and 
progress  in  the  general  curriculum;  and  (ii) 
meeting  each  t^the  child's  other  educatiooal 
needs  that  result  from  the  child's  disability. 
(Italics  added.! 

Thus,  the  lEP  team  for  each  child  with  a 
disability  must  make  an  individualized 
det«mination  regarding  bow  the  child  will 
participate  in  the  general  curriculum,  and 
what,  if  any,  educational  needs  that  will  not 
be  met  through  involvement  in  the  general 
curriculum  should  be  addressed  in  the  lEP. 
This  includes  children  who  are  educated  in 
separate  classrooms  or  schools. 

3.  What  must  public  'f^>nrin  do  lo  meet 
the  requiremenU  at  §§  300.344(«X2)  and 
300.346(d).  regarding  the  participation  of  a 
"regular  education  teacher"  in  the 
development  and  review  of  the  lEP.  for 
children  aged  3  through  5  who  are  receiving 
preschool  special  education  services? 
If  a  public  agerx:y  provides  "regular 
education"  preschool  services  to  non- 
disabled  children,  then  the  requirements  of 
§$300.344(aM2)  and  300.346(d)  apply  as  they 
do  in  the  case  of  older  children  with 
disabilities.  If  a  public  agency  makes 
kindergarten  available  to  nondisabled 
children,  then  a  regular  education 
kinderganen  teacher  could  appropriately  be 
the  regular  education  teacher  who  would 
participate  in  an  lEP  nteeting  for  a 
kindergarten-aged  child  who  is.  or  may  be. 
participating  in  the  regular  education 
environment.  If  a  public  agency  does  not 
provide  .regular  preschool  education  services 
to  noitdisabled  children,  the  ^ency  would 
designate  an  individual  who,  under  State 
standards,  is  qualified  to  serve  nondisabled 
children  of  the  same  age. 

4.  Must  the  measurable  annual  goals  in  a 
child's  IE?  address  all  areas  of  the  general 
curriculum,  or  only  those  areas  in  whicJi  the 
child's  involvement  and  progress  are  aChcted 
by  the  child's  disability? 

Section  300.347(a)(2)  requires  th^  each 
child's  lEP  include  a  ".•     •     •  statement  of 
measurable  armual  goals,  including 
benchmarks  or  short-term  objectives,  related 
to — fi)  Meeting  the  child's  needs  that  result 
from  the  child's  disability  to  enable  the  child 
to  be  involved  in  and  progress  in  the  general 
curriculum;  and  (ii)  meeting  each  of  the 
child's  other  educational  needs  that  rawill 
from  the  child's  disability*     •     •     ••• 
(Italics  added).  Thus,  a  public  ^ency  is  not 
required  to  include  in  an  lEP  annuals  goals 
t^  relaAe  to  areas  of  the  general  cuiriculum 
in  wrhich  the  child's  disability  does' not  affect 
the  child's  ability  to  be  involved  in  nd 
progress  in  the  general  curriculum. 


One  of  the  key  purposes  of  the  IDEA 
Amendments  of  1997  is  to  "Expand  and 
promote  opportunities  for  parents,  special 
education,  related  services,  regular 
education,  and  early  intervention  service 
providers,  and  other  persormel  to  work  in 
new  partnerships  at  both  the  Sute  and  local 
levels  (House  Report  105-95.  p.  82  (1997)). 
Indeed,  tha  Committee  vie«red  the 
Ataaa^Bants  as  an  opportunity  to 
"tstnoglheni  the  role  of  parmts."  (House 
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Report  10&-9S.  p-82  (1997).)  Acoordii^y.  the 
Amendments  require  that  parents  have  "an 
opportunity  *  *  *  to  participate  in  meetings 
with  respect  to  the  identification,  evaluation. 
and  educational  placement  of  the  child,  and 
the  provision  of  FAPE  to  the  child" 
(§  300.501).  Parents  must  now  be  part  of  the 
teams  that  determine  what  additional  data 
are  needed  as  part  of  an  evaluation  of  their 
child  ($  3O0.533(aKl));  their  child's  eli^bility 
($  300.534(a)(1));  and  the  educational 
placement  of  their  child  ($  300.501(c)). 
Parents'  concerns,  and  information  that  they 
provide  regarding  their  chUdren.  must  be 
considered  in  developing  and  reviewing  their 
children's  lEPs  (§$  3O0.343(c)(iii)  and 
300.346  (aHlMi)  and  (b)). 

As  explained,  the  requirements  far  kneping 
parents  informed  shout  the  educational 
progress  of  their  children,  fterticularly  as  it 
relates  to  their  progress  in  the  general 
curriculum,  have  been  strengthened 
(§  300.347(a)(7)). 

The  IDEA  Amendments  of  1997  and  the 
1990  amendments  have  both  included 
fHovisions  which  greatly  strengthen 
involvement  of  students  with  disabilities  in 
decisions  regarding  their  own  futures,  to 
fiKnlitate  movement  bxMn  school  to  post- 
school  activities.  The  IDEA  Amendments  of 
1990  included  provisions  regarding 
transition  services,  which  require:  (a)  A 
coordinated  set  of  activitias  writhin  an 
outcome-oriented  process  to  {acilitate 
movement  from  school  to  post-school 
activitias;  (b)  that  the  tzattsition  services 
provided  to  each  student  be"'   *  'based  on 
the  individual  student's  needs,  taking  into 
account  the  student's  preferences  and 
interests"  ($  300.27(b)).  (c)  that  the  public 
agency  invite  a  student  with  a  disabUity  to 
any  lEP  meetings  for  which  a  purpose  is  the 
consideration  of  transition  services 
(§30a344(bXl)).sndthat.  if"*  *  *  tha 
student  does  not  attend,  the  public  agency 
*  *  *  take  other  steps  to  ensure  that  the 
student's  prefsrancas  and  interests  are 
considered  (§  300.344(bK2)).  States  may  now 
tFMisfBr  most  parent  rights  under  Part  B  to 
die  student  when  the  student  reaches  the  age 
of  m^otity  under  State  law  ($  300.517),  and 
beginning  at  least  one  year  before  a  student 
reaches  the  sge  of  majority  under  State  law. 
the  lEP  DMist  include  a  statement  that  the 
studaiit  has  been  informed  of  any  rights  that 
will  transfsr  to  him  or  bar  upon  rearhing  tha 
^e  (rf  ma^oiity  ($  30a347(c)). 

5.  What  is  the  role  of  the  parents,  innhiding 
surrogate  parents,  in  decisions  regarding  the 
educational  program  of  their  children? 

The  parents  of  a  child  with  a  disability  an 
expected  to  be  equal  participants  along  with 
school  panonnel.  in  developing,  reviewing. 
wad  revising  the  lEP  for  their  child.  This  is 
an  active  role  in  which  the  parents  (1) 
provide  critical  information  about  their 
child's  abilities,  interests,  perfbcmance.  and 
history,  (2)  participate  in  the  discussion 
about  the  child's  need  for  special  education 
and  related  services  and  supplementary  aids 
and  services,  and  (2)  join  vrith  the  other 
participants  in  deciding  how  the  child  will 
be  involved  and  progren  in  the  general 
cuniculum  and  participate  in  State  and 
district-wide  assessments,  and  what  services 
the  agency  will  provide  to  the  child  and  in 
what  setting. 


As  noted.  Part  B  specifically  provides  that 
parents  have  the  ri^t  to: 

(a)  Partiapate  in  meetings  about  their 
child's  identification,  evaluation,  educatioiud 
program  (including  lEP  meetings),  and 
educational  placement  ($$  300.344(a)(1)  and 
300.517); 

(b)  Be  part  of  the  teams  that  determine 
what  additional  data  are  needed  as  paitnf  an  - 
evaluation  of  their  child  ($  3O0.533(aXl)), 
and  determiiM  their  child's  eligibility 

(§  300.534(a)(1))  and  educating  placement 
(S  300.501(c)); 

(d  Have  their  concerns  and  information 
that  they  provide  regntling  their  child 
ctmsidered  in  developing  and  reviewing  their 
child's  IB>s  (§$  90a343(cHiii)  and  300.346 
(aNlXi)>iid(b)):and 

(d)  Be  regularly  informed  (by  such  means 
as  periodic  report  cards),  as  specified  in  their 
chUd's  lEP,  at  least  as  often  as  parents  an 
infotmed  of  their  nondisabled  children's 
progress,  of  their  child's  progress  toward  the 
annual  goals  in  the  lEP  and  the  extent  to 
which  that  progress  is  sufficient  to  enaUe  the 
child  to  achieve  the  goals  by  the  end  of  the 
year(5300.347(aK7)). 

A  surrogate  parent  is  a  person  appointed  to 
represent  the  Interests  of  a  child  «vith  a 
disability  in  the  educational  decnsion-making 
process  when  no  parent  (as  defined  at 
S  30O 19)  is  known,  the  agency,  after 
reasonable  eSbrts,  cannot  locate  the  child's 
parents,  or  the  diild  is  a  ward  of  the  State 
under  the  laws  of  the  State.  A  stuiogata 
parent  has  all  of  the  rights  and 
responsibilities  of  a  parent  under  Part  B. 
Thus,  the  surrogate  parent  is  entitled  to  (1) 
partidpata  in  this  child's  lEP  meeting,  (2) 
examine  tha  child's  education  records,  and 
(3)  receive  notice,  grant  consent,  and  invoke 
due  process  to  resolve  differences.  (Saa 
§  300.515,  Surrogate  parenU.) 

6.  What  are  the  Part  B  requirements 
regarding  the  partidpaticm  of  a  child  or 
youth  with  a  disability  in  an  lEP  meeting? 

If  a  purpose  of  an  IE?  meeting  will  be  the 
consideration  of  needed  transition  services, 
the  public  agency  must  invite  the  student 
and,  as  part  of  notification  to  the  parent  of 
the  lEP  meeting,  infMm  the  parents  that  the 
agency  will  invite  the  student  to  the  lEP 
meetitig.  If  the  student  does  not  attend,  the 
public  agency  must  take  other  steps  to  ensure 
that  the  student's  prefereitces  and  interests 
an  considered.  Section  $  300.517  permits 
States  to  transfer  procedural  rights  under  Part 
B  from  the  parents  to  students  with 
disabilities  who  reach  die  age  of  majority 
under  State  law,  but  wrbo  have  not  been 
detarmined  to  be  ii>competent  under  State 
law.  If  procedural  rights  under  Part  B  are, 
coiuistent  with  State  law  and  $  300517, 
tfansfsned  from  the  parents  to  the  student, 
the  public  agency  would  be  required  to 
ensure  that  me  student  has  the  right  to 
participate  in  lEP  meetings  set  forth  for 
parents  in  §300.345.  However,  at  the 
discretion  of  the  student  or  the  public 
aglBcy,  the  parents  also  could  attend  lEP 
inaati  1 1(1,11  as  "individuals  who  have 
kno«dedge  or  special  expertise  regartiing  the 
diihl  *     *     *"  (see  §  300.344(aM6)). 

fai  odiar  diQunstances.  the  child  may 
attend  "if  appropriate."  (§  300.344(aX7)) 
Generally,  a  diild  with  a  disability  should 


attend  the  lEP  meeting  if  the  parent  decidas 
that  it  is  appropriate  for  the  child  to  do  so. 
tf  possible,  the  agency  and  parents  should 
discuss  the  ^propriatuiass  of  the  child's 
participation  before  a  decnsion  is  made,  in 
order  to  help  the  parents  determine  whether 
or  not  the  child's  attendance  will  be  (1) 
helpful  in  developing  the  lEP  or  (2)  diTcctly 
beneficial  to  the  child  or  both.  The  agency' 
should  inform  the  parents  before  each  lEF 
meeting — as  part  of  notification  under 
S  300.345(a)(1)— that  they  may  invite  their 
child  to  participate. 

7.  Must  the  public  agency  let  the  pannis 
know  who  will  be  at  the  07  meeting? 

Yes.  In  notifying  parents  about  the 
meeting,  the  agency  "must  indic:ate  tha 
purpose,  time,  and  location  of  the  iiMwilliig, 
and  who  trill  be  in  attendance." 
(§  300.345(b].  italics  added.)  In  addition,  if  a 
purpose  of  the  lEP  meeting  is  the 
considnation  of  transition  services  for  a 
student,  the  notice  must  also  inform  the 
parents  that  the  agency  is  inviting  the 
studnit,  and  identify  any  other  ageacj  that 
will  be  invited  to  s«xi  a  representative.  The 
public  agei>cy  should  also  inform  the  paiaaU 
of  their  right  to  invite  to  the  meeting  "tAm 
individuals  who  have  knowledge  or  special 
expeitise  reguding  the  child,  including 
related  services  personnel  as 

appropriate (§  300.344(aXB)).  It  is 

al»D  appropriate  for  the  agency  to  ask  the 
parents  what  if  any  individuali  they  will  to 
faring  to  the  meeting. 

S.  Do  parents  have  tha  ri^  to  a  copy  of 
their  child's  lEP? 

Yes.  Section  30a345(f)  states  that  tha 
public  agency  shall  give  the  parant.  oo 
request,  s  copy  of  the  lEP.  It  is  rsoommended 
that  public  agencies  provide  pareota  with  a 
copy  of  the  lEP  withhi  a  reasonable  time 
following  the  lEP  "»— Hug  or  inform  dMm  at 
dw  lEP  meeting  of  their  right  to  raqnnt  and 
receive  a  copy. 

9.  What  is  a  public  agency's  responsibtlity 
if  it  is  not  possible  to  reach  consensus  on 
what  services  should  be  included  in  a  child's 
lEP? 

The  lEP  meeting  serves  as  a 
communication  vehicle  between  parents  and 
school  panonnel.  and  enables  them,  as  equal 
ftarticipants.  to  make  joint,  informed 
decisions  regarding  the  child's  needs  and 
appropriate  goals,  the  extent  to  which  the 
child  will  be  involved  in  the  general 
curriculum  and  participate  in  the  regular 
education  environment  and  State  and 
districtwide  asseiimenti,  and  the  seiviLas 
needed  to  support  that  involvement  and 
participation  and  to  achieve  ^reed-upon 
goals.  Parents  are  to  be  equal  partners  with 
school  personnel  in  making  these  derisions, 
aiul  the  lEP  team  must  consider  parents' 
concerns  and  infr>rmation  that  they  provide 
regarding  their  child  in  developing  and 
reviewing  lEPs  (§$  30a343(cXiii)  and 
90a346(aXl)  and  (b)). 

The  lEP  team  should  work  toward 
consensus,  but  the  public  agency  has 
ultimate  responsibilify  to  ensure  that  the  lEP 
includes  the  services  thst  the  child  needs  in 
order  to  receive  FAPE.  If  it  is  not  possible  to 
reach  consensus  in  an  lEP  meeting,  the 
puhlic  agency  must  provide  the  parents  with 
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prior  written  notice  of  the  agency's  proposals 
or  refusals,  or  both,  regarding  the  child's 
educational  program  and  placement,  and  the 
parents  have  the  right  to  seek  resolution  of 
any  disagreements  through  mediation  or 
other  informal  means,  or  by  initiating  an 
impartial  due  process  hearing.  Every  effort 
should  be  made  to  resolve  differences 
between  parents  and  school  staff  through 
voluntary  mediation  or  some  other  informal 
step,  without  resort  to  a  due  process  hearing. 
However,  mediation  or  other  informal 
procedures  may  not  be  used  to  deny  or  delay 
a  parent's  right  (o  a  due  process  hearing. 

10.  Does  Part  B  require  that  public  agencies 
infonn  parents  regarding  the  educational 
progress  of  their  children  with  disabilities? 

Yes,  the  Part  B  statute  and  regulations 
include  a  number  of  provisions  to  help 
ensure  that  parents  are  involved  in  decisions 
regarding,  and  informed  about,  their  child's 
educational  progress,  including  the  child's 
progress  in  the  general  curriculum.  First,  the 
parents  will  be  informed  regarding  their 
child's  present  levels  of  educational 
performance  through  the  development  of  the 
lEP.  Section  300.347(aMl)  requires  that  tmch 
lEP  include: 

*  *  *  a  statement  of  the  child's  present 
levels  of  educational  performance, 
including — (i)  How  the  child's  disability 
affects  the  child's  involvement  and  progress 
in  the  general  curriculum;  or  (ii)  for 
preschool  children,  as  appropriate,  hoiv  the 
disability  affects  the  child's  participation  in 
appropriate  activities  *  *  • 

Further,  %  300.347(a)(7)  sets  forth 
requirements  for  regularly  informing  parents 
about  their  child's  educational  progress.  That 
section  requires  that  the  lEP  include: 

*  *  *  a  sUtement  of— (i)  How  the  child's 
prnyii  toward  the  annual  goals  *  *  *  will 
ba  DMMured;  and  (ii)  how  the  child's  parents 
will  be  regularly  informed  (by  such  means  as 
periodic  report  cards),  at  least  as  often  as 
parents  of  nondisabled  children  are 
informed,  of — (A)  Their  child's  progress 
toward  the  annual  goals  *  *  *  :  and  (B)  the 
extent  to  which  that  progress  is  sufficient  to 
enable  the  child  to  achieve  the  goals  by  the 
and  of  the  yaar. 

Finally,  the  parenU  will,  as  part  of  the  lEP 
team,  participate,  at  least  once  every  12 
months,  in  a  review  of  their  child's 
educational  progress.  Part  B  requires  that  a 
public  agency  initiate  and  conduct  a  meeting. 
at  which  the  IE?  team: 

*  "  •  (1)  Reviews  the  child's  IE? 
periodically,  but  not  less  than  annually  to 
determine  whether  the  annual  goals  for  the 
child  are  being  achieved;  and  (2)  revises  the 
lEP  as  appropriate  to  address — (i)  Any  lack 
of  expected  progress  toward  the  annual  goals 

*  *   *  and  in  the  general  curriculum,  if 
appropriate;  (ii)  The  tvsults  of  any 
reevaluation  *  *  *  ;  (iii)  Information  about 
the  child  provided  to.  or  by,  the  parents 

*  •  •  ;  (iv)  The  child's  anticipated  needs:  or 
(v)  Other  matters. 

m.  Preparing  Students  WHli  DisabiUties  for 
Employment  and  Other  Post-School 


OiM  of  the  primary  purposes  of  the  IDEA 
iato"*  *  *  •naura  that  all  children  with 


disabilities  have  available  to  them  a  free 
appropriate  public  education  that 
emphasizes  special  education  and  related 
services  designed  to  meet  their  unique  needs 
and  prepare  them  for  employment  and 
independent  living  *   *   *"  (S  300.1(a)). 

Similarly,  one  of  the  key  purposes  of  the 
IDEA  Amendments  of  1997  was  to  "promote 
improved  educational  results  for  children 
with  disabilities  through  early  intervention, 
preschool,  and  educational  experiences  that 
prepare  them  for  later  educational  challenges 
and  employment."  (House  Report  No.  105- 
95,  p.  82  (1997).)  Thus,  throughout  their 
preschool,  elementary,  and  secondary 
education,  the  lEP  for  each  child  with  a 
disability  must,  to  the  extent  appropriate  for 
the  individual  child,  focus  on  providing 
instruction  and  experiences  that  enable  the 
child  to  prepare  himself  or  herself  for  later 
educational  experiences  and  for  post-achool 
activities,  including  formal  education,  if 
appropriate,  employment,  and  independent 
living. 

Although  preparation  for  adult  life  is,  as 
explained,  a  key  component  of  a  free 
appropriate  public  education  throughout  a 
child's  educational  experiences,  Part  B  sets 
forth  specific  requirements  for  transition 
from  secondary  education  to  post-school 
activities,  which  must  be  implemented  no 
later  than  age  14  and  16,  respectively,  which 
require  an  intensified  focus  on  that 
preparation  as  studenU  with  disabilities 
begin  and  prepare  to  complete  their 
secondary  education. 

1 1.  What  must  the  EEP  team  do  to  meet  the 
requirements  that  the  lEP  include  "a 
statement  of  *   *   '  transition  service  needs" 
beginning  at  age  14  ($  300.347(b)(l)(i)),"  and 
a  statement  of  needed  transition  services"  no 
later  than  age  16  (§  300.347(b)(l)(ii))? 
Section  300.347(b)(1)  requires  that, 
beginning  no  later  than  age  14.  each  student's 
lEP  include  specific  transition-related 
content,  and,  beginning  no  later  than  age  16, 
a  statement  of  needed  transition  services: 
Beginning  at  age  14,  each  student's  lEP 
must  include  "*   *   *  a  statement  of  the 
transition  service  needs  of  the  child  under 
the  applicable  components  of  the  child's  lEP 
that  focuses  on  the  child's  courses  of  study 
(such  as  participation  in  advanced-placement 
courses  or  a  vocational  education  program)" 
(S300.347(b)(l)(i)). 

No  later  than  age  J6  (and  younger,  if 
determined  appropriate  by  the  lEP  Team), 
each  student's  lEP  must  include  "a  statement 
of  needed  transition  services  for  the  child, 
including,  if  appropriate,  a  statement  of  the 
interagBocy  responsibilities  or  any  needed 
linkages*  •  *  '  (S30O.347(b)(l)(ii)). 

The  House  Report  on  the  IDEA 
Amaadments  of  1997  makes  clear  that  the 
requirement  added  to  the  statute  in  1997  that 
begiiming  at  age  14,  or  younger  if 
appropriate,  the  lEP  include  "a  statement  of 
the  transition  service  needs"  is  "  *   *   * 
designed  to  augment,  and  not  replace."  the 
separate,  preexisting  requirement  that  the  lEP 
include,"*    *   *  beginning  at  age  16  (or 
younger,  if  determined  appropriate  by  the 
I£P  Team),  a  statement  of  needed  transition 

services (House  Report  No.  105-95, 

p.  102  (1997).)  As  clarified  by  the  Report, 
"The  purpose  of  [the  requirement  in 


%  300.347(b)(1)(i)Hs  to  fi)cus  attention  on 
how  the  child's  educational  program  can  be 
planned  to  help  the  child  make  a  successful 
transition  to  his  or  her  goals  for  life  after 
secondary  school."  (House  Report  No.  105- 
95,  pp.  101-102  (1997).)  The  report  further    ' 
explains  that  "|F|or  example,  for  a  child 
whose  transition  goal  is  a  job,  a  transition 
service  could  be  teaching  the  child  how  to 
get  to  the  job  site  on  public  transportation." 
(House  Report  No.  105-95,  p-102  (1997).) 
Thus,  begiiming  at  age  14,  the  lEP  team,  in 
determining  appropriate  measurable  annual 
goals  (including  benchmarks  or  short-term 
objectives)  and  services  for  a  student,  must 
determine  what  instruction  and  educational 
exf>eriences  will  assist  the  student  to  prepare 
for  transition  from  secondary  education  to 
post-secondary  life.  The  statement  of 
transition  service  needs  should  relate  directly 
to  the  student's  goals  beyond  secondary 
education,  and  show  how  planned  studies 
are  linked  to  these  goals.  For  example,  a 
student  interested  in  exploring  a  career  in 
computer  science  may  have  a  statement  of 
transition  service  needs  connected  to 
technology  course  work,  while  another 
student's  statement  of  transition  needs  could 
describe  why  public  bus  transportation 
training  is  important  for  future  independence 
in  the  community.  Though  the  focus  of  the 
transition  planning  process  may  shift  as  the 
student  approaches  graduation,  the  lEP  team 
must  discuss  specific  areas  beginning  at  the 
age  of  14  years  and  review  the«6  areas 
aimually. 

This  requirement  is  distinct  from  the 
requirement,  at  §  300.347(b)(l)(ii],  that  the 
lEP  include: 

'   *  *  beginning  at  age  16  (or  younger,  if 
determined  appropriate  by  the  lEP  Team),  a 
statement  of  needed  transition  services  for 
the  child,  including,  if  appropriate,  a 
statement  of  the  interagency  responsibilities 
or  any  needed  linkages. 

The  term  "transition  services"  is  defined  at 
S  300.27  to  mean: 

*  *  *  a  coordinated  set  of  activities  for  a 
student  with  a  disability  that — (a)  Is  designed 
within  an  outcome-oriented  process,  that 
promotes  movement  from  school  to  post- 
school  activities,  including  postsecondary 
education,  vocational  training,  integrated 
employment  (including  supported 
employment),  continuing  and  adult 
education,  aduh  services,  independent 
living,  or  community  participation:  (b)  Is 
based  on  the  individual  student's  needs, 
taking  into  account  the  student's  preferences 
and  interests;  and  (c)  Includes — (1) 
Instruction;  (2)  Related  services:  (3) 
Community  experiences;  (4)  The 
development  of  employment  and  other  post- 
school  adult  living  objectives;  and  (5)  If 
appropriate,  acquisition  of  daily  living  skills. 
and  functional  vocational  evaluation. 
(Section  §  300.347(b)(2)  provides,  however, 
that,  "If  the  lEP  team  determines  that  services 
are  not  needed  in  one  or  more  of  the  areas 
specified  in  §  300.27((c)(l)  through  (4).  the 
lEP  must  include  a  statement  to  that  effect 
and  the  basis  upon  which  the  determination 
was  made.) 

Thus,  while  S  300.347(b)(l)(i)  requires  that 
the  lEP  team  begin  by  age  14  to  address  the 


student's  need  for  instruction  that  will  assist 
the  student  to  prepare  for  transition, 
§  300.347(b)(2)(ii)  requires  that  by  age  16  the 
lEP  include  a  "coordinated  set  of  activities 
*  *  *,  designed  within  an  outcome-oriented 
process,  that  promotes  movement  from 
school  to  post-school  activities.  *  •  *" 
Section  300.344(b)(3)  further  requires  that,  in 
implementing  $  300.347(b)(2)(ii),  public 
agencies  invite  (in  addition  to  required 
participants  for  all  lEP  meetings),  must  also 
invite  a  representative  of  any  other  agency 
that  is  likely  to  be  responsible  for  providing 
or  paying  for  transition  services.  Thus, 
$300.346(a)(7)(ii)  requires  a  broader  fbctu  on 
coordination  of  services  across,  and  linkages 
between,  agencies  beyond  the  SEA  and  LEA. 

12.  Must  the  lEP  for  each  student  with  a 
disability,  begiiuiing  no  later  than  age  16, 
include  all  "needed  transition  services,"  as 
identified  by  the  lEP  team  and  consistent 
with  the  definition  at  §  300.27,  even  if  an 
agency  other  than  the  public  agency  will 
provide  those  services?  What  is  the  public 
agency's  responsibility  if  another  agency  fails 
to  provide  agreed-upon  transition  services? 

Section  300.347(b)(l)(ii)  requires  that  the 
EEP  for  each  child  with  a  disability, 
beginning  no  later  than  age  16,  or  younger  if 
determined  appropriate  by  the  lEP  team, 
include  all  "needed  transition  services,"  as 
identified  by  the  lEP  team  and  consistent 
with  the  definition  at  $  300.27,  regardless  of 
whether  the  public  agency  or  some  other 
agency  will  provide  those  services.  Section 
300.346(b)(l)(ii)  specifically  requires  that  the 
statement  of  needed  transition  services 
include,  "*   *   *  if  appropriate,  a  statement  of 
the  interagency  responsibilities  or  any 
needed  linkages." 

Further,  the  need  to  incdude  in  the  lEP 
traiuition  services  to  be  provided  by  agencies 
other  than  the  public  agency  is  contemplated 
by  $  300.348(a),  which  specifies  what  the 
public  agency  must  do  if  another  agency 
participating  in  the  development  of  the 
statement  of  needed  transition  services  fails 
to  provide  a  needed  transition  service  that  it 
agreed  to  provide: 

If  a  participating  agency  fails  to  provide 
agreed-upon  transition  services  contained  in 
the  lEP  of  a  student  with  a  disability,  the 
public  agency  responsible  for  the  studmt's 
education  shall,  as  soon  as  possible,  initiate 
a  meeting  for  the  purpose  of  identifying 
alternative  strategies  to  meet  the  transition 
objectives  and,  if  necessary,  revising  the 
student's  lEP. 

This  requirement  is  consistent  writh  the 
public  agency's  ultimate  responsibility  to 
ensure  that  FAPE  is  available  to  each  eligible 
child  with  a  disability  (see  §  300.300).  That 
responsibility  includes  the  planning  and 
coordination  of  transition  services  through 
the  lEP.  This  inter-agency  plaiming  and 
coordination  may  be  supported  through  a 
variety  of  mechanisms,  including 
memoranda  of  understanding,  interagency 
agreements,  assignment  of  a  transition 
coordiiutor  to  work  with  other  participating 
agencies,  or  the  establishment  of  guidelines 
to  woric  with  other  agencies  identified  as 
potential  swvics  providers.  If  an  agreed-upon 
service  by  another  agency  is  not  provided, 
the  public  agency  responsible  for  the  student 
must  exercise  alternative  strategies  to  meet 


the  student's  needs.  This  requires  that  the 
public  agency  provide  the  services,  or 
convene  an  lEP  meeting  as  soon  as  possible 
to  identify  alternative  strategies  to  meet  the 
needs  of  the  transition  services  needs  of  the 
student,  and  to  revise  the  lEP  accordingly. 
Alternative  strategies  might  include  the 
identification  of  another  funding  source, 
referral  to  another  agency,  the  public 
agency's  identification  of  other  district-wide 
or  community  resources  that  it  can  use  to 
meet  the  student's  identified  need 
appropriately,  or  a  combination  of  these 
strat^es.  As  emphasized  by  $  300.348(b), 
however 

Nothing  in  [Part  B)  relieves  any  participeting 
agency,  including  a  State  vocational 
rehabilitation  agency,  of  the  responsibility  to 
provide  or  pay  for  any  transition  service  that 
the  agency  would  otherwise  provide  to 
students  with  disabilities  who  meet  the 
eligibility  criteria  of  that  agency. 

However,  the  fiict  that  an  agency  other  than 
the  LEA  does  not  fulfill  its  responsibility 
does  not  relieve  the  LEA  of  its  responsibility 
to  ensure  that  FAPE  is  available  to  each 
student  with  a  disability. 

Note:  See  also  §  300.142(b)(2),  which 
requires  that  if  an  agency  other  than  the  LEA 
bils  to  provide  or  pay  for  a  special  education 
or  related  service  (which  could  include  a 
transition  service),  the  LEA  must  provide  or 
pay  for  the  service,  and  may  then  claim 
reimbursement  from  the  agency  that  foiled  to 
provide  or  pay  for  the  service. 

13.  Under  what  circumstances  must  a 
public  agency  invite  representatives  from 
other  agencies  to  an  EEP  meeting  at  which  a 
child's  need  for  transition  services  will  be 
considered? 

.Section  300.344(cHi>)  lequiiM  that.  "In 
implementing  the  requirements  of 
[§  300.347(b)(l)(ii)  requiring  a  statement  of 
needed  transition  services),  the  public  agency 
shall  also  invite  a  representative  of  any  (rther 
agency  that  is  likely  to  be  responsible  for 
providing  or  paying  for  transition  serviees." 
To  meet  this  requirement,  the  public  agency 
must  establish  and  implement  appropriate 
procedures  to  eiuxire  that  it  identifies  all 
agencies  that  are  "likely  to  be  responsible  for 
providing  or  paying  for  traiuition  services" 
Cor  each  studnit  addressed  by 
$300.347(bKlXii).  and  iiivites  eedi  of  those 
agencies  to  tlie  lEP  meeting.  If.  during  the 
course  of  an  lEP  meeting,  £a»  team  identifies 
additional  agencies  that  are  "likely  to  be 
responsible  for  providing  or  pajring  for 
transition  services"  for  the  student,  the 
public  agency  must  determine  whether  it  is 
necessary  to  invite  those  agencies  to  an 
additional  lEP  meeting  in  order  to  develop  an 
appropriate  statement  of  needed  transition 
services  for  the  student 

IV.  Other  Qnastiom  Eagardiag  Am 
Oevelopmeiit  and  Contsat  of  lEPS 

14.  For  a  child  with  a  disability  receiving 
special  education  for  the  first  time,  when 
must  an  lEP  be  developed — before  placement 
or  after  placement? 

Section  300.342(bHl)  requires  that  an  IE? 
be  "in  effect  before  special  education  and 
related  services  are  provided  to  a  child." 
(Italics  added.)  The  appropriate  placement 


for  a  particular  child  with  a  disability  cannot 
be  determined  until  after  decisions  haveheen 
made  about  the  child's  needs  and  the 
services  that  the  public  agency  will  provide 
to  meet  those  needs.  These  decisions  must  be 
made  at  the  lEP  meeting,  and  it  would  not 
be  permissible  first  to  place  the  child  and 
then  develop  the  I£P.  Therefore,  the  lEP  must 
be  developed  before  placement.  This 
requirement  does  not  preclude  tnnporarily 
placing  an  eligible  child  with  a  disability  in 
a  program  as  part  of  the  evaluation  process — 
before  the  lEP  is  finalized — to  assist  a  public 
agency  in  determining  the  appropriate 
placement  for  the  child.  It  is  essential  that 
the  temporary  placement  not  become  the 
final  placement  before  the  lEP  is  finalized.  In 
order  to  ensure  that  this  does  not  happen,  the 
State  might  consider  reqtiiring  LEAs  to  take 
the  following  actions: 

a.  Devel(^  an  interim  lEP  for  the  child  that 
sets  otit  the  specific  conditions  and  timelines 
for  the  trial  placement.  (See  paragraph  c.) 

b.  Ensure  that  the  parents  agree  to  the 
interim  placement  before  it  is  carried  out, 
and  that  they  are  involved  throughout  the 
process  of  devefoping,  reviewing,  and 
revising  the  child's  lEP. 

c.  Set  a  specific  timeline  (e.g.,  30  days)  for 
completing  the  evaluation,  fiiializing  the  lEP, 
and  making  judgments  about  the  most 
appropriate  placement  for  the  child. 

d.  Conduct  an  lEP  meeting  at  the  end  of  the 
trial  period  in  order  to  finalize  the  child's 
lEP. 

15.  Who  is  responsible  for  ensuring  the 
development  of  lEPs  for  children  wridi 
disabilities  served  by  a  public  agency  other 
than  an  LEA? 

The  answer  as  to  which  public  agency  has 
direct  responsibility  for  ensuring  the 
development  of  lEPs  for  children  with 
disabilities  served  by  a  public  agency  other 
than  an  LEA  will  vary  from  State  to  State, 
depending  upon  State  law,  policy,  or 
practice.  The  SEA  is  ultimiately  responsiUe 
for  ensuring  that  all  Part  B  requirements, 
including  the  lEP  requirements,  are  met  for 
eligiUe  children  writhin  the  Stete,  iiu:luding 
thoae  children  served  by  a  public  agency 
other  than  an  LEA.  (See  §  300.600  regarding 
the  SEA'S  general  supervisory  respo^ibility 
for  all  education  programs  for  children  with 
disabilities,  with  one  exception.  The 
Governor  (or  another  individual  pursuant  to 
State  law)  may,  consistent  with  Stete  law, 
assign  to  any  public  agency  in  the  State  the 
responsibility  of  ensuring  that  Part  B 
require— nte  are  met  with  respect  to  childrra 
witb-disabilitias  who  are  convicted  as  adults 
under  Stete  law  and  incarcerated  in  adult 
prisons.) 

The  SEA  must  ensure  that  every  child  with 
a  disability  in  the  Sute  has  FAPE  available, 
regardless  of  which  State  or  local  agency  is 
responsible  for  educating  the  child.  (The  only 
exception  to  this  responsibility  is  that,  as 
noted,  the  SEA  is  not  responsible  for 
ensuring  that  FAPE  is  made  available  to 
children  with  disabilities  who  are  convicted 
as  adults  under  State  law  and  incarcerated  ia 
adult  prisons,  if  the  State  has  assigned  that 
responsibility  to  a  public  agency  other  than 
the  SEA.)  Although  the  SEA  has  flexibility  in 
deciding  the  best  means  to  meet  this 
obligation  (e.g.,  through  interagency 
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agreemflnts),  the  SEA  must  ensure  that  no 
eligible  child  with  a  disability  is  denied 
FAPE  due  to  jurisdictional  disputes  among 
agencies. 

When  an  LEA  is  responsible  for  the 
education  of  a  child  with  a  disability,  the 
LEA  remains  responsible  for  developing  the 
child's  lEP,  regardless  of  the  public  or  private 
school  setting  into  which  it  places  the  child. 

16.  For  a  child  placed  out  of  State  by  an 
educational  or  non-educational  State  or  local 
agency,  is  the  placing  or  receiving  State 
responsible  for  the  child's  lEP? 

Regardless  of  the  reason  for  the  placement, 
the  "placing"  State  is  responsible  for 
developing  the  child's  lEP  and  ensuring  that 
it  is  implemented.  The  determination  of  the 
specific  agency  in  the  placing  State  that  is 
responsible  for  the  child's  lEP  would  be 
based  on  State  law,  policy,  or  practice. 
However,  the  SEA  in  the  placing  State  is 
responsible  for  ensuring  that  the  child  has 
FAPE  available. 

17.  If  a  disabled  child  has  been  receiving 
special  education  from  one  public  agency 
and  transfers  to  another  public  agency  in  the 
same  State,  must  the  new  public  agency 
develop  an  lEP  before  the  child  can  be  placed 
in  a  special  education  program? 

If  ■  child  with  a  disability  changes  school 
districts  in  the  same  Slate,  the  State  and  its 
public  agencies  have  an  ongoing 
responsibility  to  ensure  that  the  child 
receives  FAPE,  and  the  new  public  agency  is 
responsible  for  ensuring  that  the  child 
receives  special  education  and  related 
•ervices  in  conformity  with  an  lEP.  The  new 
public  agency  must  ensure  that  the  child  has 
an  lEP  in  effsct  before  the  agency  can  provide 
special  education  and  related  services.  The 
new  public  agency  may  meet  this 
responsibility  by  either  adopting  the  EP  the 
former  public  agency  developed  for  the  child 
or  by  developing  a  new  lEP  for  the  child. 
Before  the  child's  lEP  is  finalized,  the  new 
public  agency  may  provide  interim  services 
agreed  upon  by  both  the  pcuents  and  the  new 
ptiblic  agency.  If  the  parents  and  the  new 
public  agency  are  unable  to  agree  on  an 
interim  lEP  and  placement,  the  new  public 
agency  must  implement  the  old  lEP  to  the 
extent  possible  until  a  new  lEP  is  developed 
and  implemented. 

In  general,  while  the  new  public  agency 
must  conduct  an  lEP  meeting,  it  would  not 
be  necessary  if:  (1)  A  copy  of  the  child's 
current  lEP  is  available;  (2)  the  parents 
indicate  that  they  are  satisfied  with  the 
current  lEP;  and  (3)  the  new  public  agBQcy 
detennines  that  the  current  lEP  is  appropriate 
and  can  be  implemented  as  written. 

If  the  child's  current  lEP  is  not  available, 
or  if  either  the  new  public  agency  or  the 
parent  believes  that  it  is  not  appropriate,  the 
new  public  agency  must  conduct  an  lEP 
meeting  within  a  short  time  after  the  child 
enrolls  in  the  new  public  agency  (normally, 
mthin  one  week). 

18.  What  timelines  apply  to  the 
developmmt  and  implementation  of  an 
initial  IE?  for  a  child  with  a  disability? 

Section  300.343(b)  requires  a  public  agency 
to:  (1)  Ensure  that  an  o^r  of  services  in 
accordance  with  an  lEP  is  made  to  parents 
within  a  reasonable  period  of  time  from  the 
agency's  receipt  of  parent  consent  to  an 


initial  evaluation:  and  (2)  in  meeting  that 
timeline,  conduct  a  meeting  to  develop  the 
lEP  within  30-calendar  days  of  a 
determination  that  the  child  needs  special 
education  and  related  services.  Section 
300.342(b)(2)  requires  that  an  lEP  be 
implemented  as  soon  as  possible  following 
the  meeting  in  which  the  lEP  is  developed. 

19.  Must  a  public  agency  hold  separate 
meetings  to  determine  a  child's  eligibility  for 
sp>ecial  education  and  related  services, 
develop  the  child's  lEP,  and  determine  the 
child's  placement,  or  may  the  agency  meet  all 
of  these  requirements  in  a  single  meeting? 

A  public  agency  may,  after  a  child  is 
determined  by  "a  team  of  qualified 
professionals  and  the  parent"  (see 
§  300.534(a)(1))  to  be  a  child  with  a  disability 
who  needs  special  education  services, 
continue  in  the  same  meeting  to  develop  an 
lEP  for  the  child  and  to  determine  the  child's 
placement.  However,  the  public  agency  must 
ensure  that  it:  (1 )  Meets  all  of  the  Part  B 
requirements  regarding  meetings  to  develop 
lEPs,  including  providing  appropriate 
notification  to  the  parents,  consistent  with 
the  requirements  of  §  300.345.  and  including 
the  required  team  participants,  consistent 
with  the  requirements  of  §  300.344;  and  (2) 
the  requirements  of  §  300.533  regarding 
eligibility  decisions. 

20.  How  frequently  must  a  public  agency 
conduct  meetings  to  review,  and  if 
appropriate  revise,  the  IE?  for  each  child 
with  a  disability? 

A  public  agency  must  initiate  and  conduct 
meetings  periodically,  but  at  least  once  every 
twelve  months,  to  determine  whether  the 
annual  goals  for  the  child  are  being  achieved, 
and  to  revise  the  lEP  as  appropriate  to 
address:  (a)  Any  lack  of  exp>ected  progress 
toward  the  annual  goals  and  in  the  general 
curriculum,  if  appropriate;  (b)  the  results  of 
any  reevaluation;  (c)  information  about  the 
child  provided  to,  or  by.  the  parents;  (d)  the 
child's  anticipated  needs;  or  (e)  other  matters 
($  300.343(c)). 

A  public  agency  must  also  ensure  that  an 
lEP  is  in  effect  for  each  child  at  the  beginning 
of  each  school  year  (§  300.342(a)).  It  may 
conduct  lEP  meetings  at  any  time  during  the 
year.  However,  if  the  agency  conducU  the  lEP 
meeting  prior  to  the  beginning  of  the  next 
school  year,  it  must  ensure  that  the  lEP 
contains  the  necessary  special  education  and 
reliyted  services  and  supplementary  aids  and 
services  to  ensure  that  the  student's  lEP  can 
be  appropriately  implemented  during  the 
next  school  year.  Otherwise,  it  would  be 
necessary  for  the  public  agency  to  conduct 
another  lEP  meeting. 

Although  the  public  agency  is  responsible 
for  determining  when  it  is  necessary  to 
conduct  an  lEP  meeting,  the  parents  of  a 
child  with  a  disability  have  the  right  to 
request  an  IE?  meeting  at  any  time.  For 
example,  if  the  parenU  believe  that  the  child 
is  not  progressing  satisfactorily  or  that  there 
is  a  problem  with  the  child's  current  lEP.  it 
would  be  appropriate  for  the  parents  to 
request  an  lEP  meeting.  If  a  child's  teachers 
feels  that  the  child's  placement  or  lEP 
services  are  not  appropriate  to  the  child,  the 
teachers  should  follow  agency  procedures 
with  respect  to  (1)  calling  or  meeting  with  the 
parents  or  (2)  requesting  the  agency  to  hold 


another  lEP  meeting  to  review  the  child's 
lEP.  The  legislative  history  of  Public  Law  94- 
142  makes  it  clear  that  there  should  be  as 
many  meetings  a  year  as  any  one  child  may 
need  (121  Cong.  Rec.  S20428-29  (Nov.  19. 
1975)  (remarks  of  Senator  Stafford)). 

In  general,  if  either  a  parent  or  a  public 
agency  believes  that  a  required  component  of 
the  student's  lEP  should  be  changed,  the 
public  agency  must  conduct  an  IE?  meeting 
if  it  believes  that  the  question  of  whether  the 
student's  lEP  needs  to  be  revised  to  ensure 
the  provision  of  FAPE  to  the  student  is  a 
matter  that  must  be  considered  by  the  lEP 
team.  If  a  parent  requests  an  lEP  meeting 
because  the  parent  believes  that  a  change  in 
the  provision  of  FAPE  to  the  child  or  the 
educational  placement  of  the  child,  and  the 
agency  refuses  to  convene  an  lEP  meeting  to 
determine  whether  such  a  change  is  needed. 
the  agency  must  provide  written  notice  to  the 
parents  of  the  refiual.  including  an 
explanation  of  why  the  agency  has 
determined  that  conducting  the  meeting  is 
not  necessary  to  ensure  the  provision  of 
FAPE  to  the  student  Under  §  300.506(a),  the 
parents  or  agency  may  initiate  a  due  process 
hearing  at  any  time  regarding  any  proposal  or 
refusal  regarding  the  identification, 
evaluation,  or  educational  placement  of  the 
child,  or  the  provision  of  FAPE  to  the  child. 

21.  May  lEP  meetings  be  audio  or  video- 
tape-recorded? 

Part  B  does  not  address  the  use  of  audio 
or  video  recording  devices  at  lEP  meetings, 
and  no  other  Federal  statute  either  authorizes 
or  prohibits  the  recording  of  an  lEP  meeting 
by  either  a  parent  or  a  school  official. 
Therefore,  an  SEA  or  public  agency  has  the 
option  to  require,  prohibit,  limit,  or 
otherwise  regulate  the  use  of  recording 
devices  at  lEP  meetings.  If  a  public  agency 
has  a  policy  prohibiting  the  use  of  these 
devices  at  lEP  meetings,  that  policy  must 
provide  for  exceptions  if  they  are  necessary 
to  ensure  that  the  parent  understands  the  lEP 
or  the  lEP  process  or  to  implement  other 
parental  rights  guaranteed  under  Part  B.  Any 
recording  of  an  lEP  meeting  that  is 
maintained  by  the  public  agency  is  an        «, 
"education record,"  within  the  meaning  of 
the  Family  Educational  Rights  and  Privacy 
Act  CFERPA";  20  U.S.C  1232g).  and  would, 
therefore,  be  subject  to  the  confidentiality 
requirements  of  the  regulations  under  both 
FERPA  (34  CFR  Part  99)  and  Part  B 
{§§  300.560-300.575). 

Parents  wishing  to  use  audio  or  video 
recording  devices  at  lEP  meetings  should 
consult  Sute  or  local  policies  for  further 
guidance. 

22.  Who  can  serve  as  the  representative  of 
the  public  agency  at  an  lEP  meeting? 

The  lEP  team  must  include  a  representative 
of  the  local  educational  agency  who:  (a)  It 
qualified  to  provide,  or  supervise  the 
provision  of.  specially  designed  instruction 
to  meet  the  unique  needs  of  children  with 
disabilities;  fb)  is  knowledgeable  about  the 
general  curriculum:  and  (c)  is  knowledgeable 
about  the  availability  of  resources  of  the  local 
educational  agency  (§  300.344(a)(4)).  Each 
State  or  local  agency  may  determine  which 
specific  staff  member  will  serve  as  the  ^ency 
representative  in  a  particular  lEP  meeting,  so 
long  as  the  individual  meets  these 
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requirements.  It  is,  however,  important  that 
the  agency  representative  have  the  authority 
to  commit  agency  resources  and  be  able  to 
ensure  that  whatever  services  are  set  out  in 
the  lEP  will  actually  be  provided. 

Note:  lEP  meetings  for  continuing 
placements  may  in  some  instances  be  more 
routine  than  those  for  initial  placements, 
and,  thus,  may  not  require  the  participation 
of  a  key  administrator. 

23.  For  a  child  with  a  disability  being 
considered  for  initial  placement  in  special 
education,  which  teacher  or  teachen  should 
attend  the  lEP  meeting? 

A  child's  lEP  team  must  include  at  least 
one  of  the  student's  regular  education 
teachers  (if  the  child  is,  or  may  be 
particip»ating  in  the  regular  education 
environment)  and  at  least  one  special 
education  teacher,  or,  if  appropriate,  at  least 
one  of  the  child's  special  education  providers 
(§  300.344(a)(2)  and  (3)).  ^ch  lEP  must 
include  a  statement  of  present  levels  of 
educational  performance,  including  a 
statement  of  how  the  child's  disability  affects 
the  child's  involvement  and  progress  in  the 
general  curriculum  (§  300.347(a)(1)).  The 
regular  education  teacher  is  a  required 
participant  on  the  lEP  team  of  a  child  who 
is,  or  may  be,  p)articipating  in  the  regular 
educational  environment,  regardless  of  the 
extent  of  that  participation. 

The  child's  special  education  teacher  could 
be  either  (1)  a  teacher  qualified  to  provide 
special  education  in  the  child's  area  of 
suspected  disability,  or  (2)  another  special 
education  provider  such  as  a  speech 
pathologist,  physical  or  occupational 
therapist,  etc..  if  the  related  service  consists 
of  specially  designed  instruction  and  is 
considered  special  education  under  the 
applicable  State  standard. 

Note:  Sometimes  more  than  one  meeting  is 
necessary  in  order  to  finalize  a  child's  lEP. 
In  this  process,  if  the  special  education 
teacher  who  will  be  working  with  the  child 
is  identified,  it  would  be  useful  to  have  that 
teacher  participate  in  the  meeting  with  the 
parents  and  other  members  of  the  lEP  team 
in  finalizing  the  lEP.  If  this  is  not  possible, 
the  agency  should  ensure  that  the  teacher  is 
given  a  copy  of  the  child's  lEP  as  soon  as 
possible  after  the  lEP  is  finalized  and  before 
the  teacher  begins  working  with  the  child. 

24.  If  a  child  with  a  disability  attends 
several  regular  classes,  must  all  of  the  child's 
regular  education  teachers  attend  the  lEP 
meeting? 

No.  'The  lEP  team  need  not  include  more 
than  one  regular  education  teacher  of  the 
child.  If  the  participation  of  more  than  one 
regular  education  teacher  is  considered  by 
the  agency  or  the  parents  to  be  beneficial  to 
the  child's  success  in  school  (e.g.,  in  terms 
of  enhancing  the  child's  participation  in  the 
general  curriculum),  it  would  be  appropriate 
for  them  to  attend  the  meeting. 

25.  For  a  child  whose  primary  disability  is 
a  speech  impairment,  may  a  public  agency 
meet  its  responsibility  under  §  300.344(a)(3) 
to  ensure  that  the  lEP  team  includes  "at  least 
one  special  education  teacher,  or.  if 
appropriate,  at  least  one  special  education 
provider  of  the  child"  by  including  a  speech- 
language  pathologist  in  the  lEP  team? 


Yes,  if  speech  is  considered  special 
education  under  State  standards.  As  with 
other  children  with  disabilities,  the  lEP  team 
must  also  include  at  least  one  ef  the  child's 
regular  education  teachers  if  the  child  is,  or 
may  be,  participating  in  the  regular  education 
environment 

26.  Do  public  agencies  and  parents  have 
the  option  of  bringing  any  individual  of  their 
choice  to  a  student's  lEP  meeting?  Would  it 
be  permissible  for  other  individuals  to  attend 
lEP  meetings  at  the  discretion  of  the  parents 
or  the  agency? 

The  lEP  team  may,  at  the  discretion  of  the 
parent  or  the  agency,  include  "other 
individuals  who  have  knowledge  or  special 
expertise  regarding  the  child  *   •  •  " 
(§  300.344(a)(6).  italics  added).  This  is  a 
change  from  prior  law,  which  had  provided, 
without  qualification,  that  parents  or 
agencies  could  bring  other  individuals  to  lEP 
meetings  at  the  discretion  of  the  parents  or 
agency.  However,  the  legislative  history  of 
Ihiblic  Law  94-142  made  it  clear  that 
attendance  at  lEP  meetings  should  be  limited 
to  those  who  have  an  intense  interest  in  the 
child.  (121  Cong.  Rec.  S10974  (June  18. 1975) 
(remarks  of  Sen.  Randolph).) 

Part  B  does  not  provide  for  the 
participation  of  individuals  such  as 
representatives  of  teacher  organizations  or 
attorneys  at  lEP  meetings.  For  example,  since 
a  representative  of  a  teacher  organization 
would  be  concerned  with  the  interests  of  the 
teacher  rather  than  the  interests  of  the  child, 
and  generally  would  not  possess  knowledge 
or  expertise  regarding  the  child,  it  generally 
would  be  inappropriate  for  such  an  official 
to  attend  an  lEP  meeting.  While  either  the 
parent  or  public  agency  may  consider 
inviting  their  attorneys  to  an  lEP  meeting, 
parents  and  public  agencies  need  to  ensure 
that  their  attorneys  possess  knowledge  and 
expertise  regarding  the  child  to  warrant  their 
participation.  However,  the  participation  of 
attorneys  at  lEP  meetings  should  be 
discouraged  if  their  p>articipation  would  have 
the  potential  for  creating  an  adversarial 
atmosphere  which  would  not  necessarily  be 
in  the  best  interests  of  the  child.  Further,  as 
provided  in  Section  615(i)(3KD)(ii)  of  the 
Act.  "Attorneys"  fees  may  not  be  awarded 
relating  to  any  meeting  of  the  lEP  Team 
imless  such  meeting  is  convened  as  a  result 
of  an  administrative  proceeding  or  judicial 
action,  or,  at  the  discretion  of  the  State,  for 
a  mediation  *   *   *  conducted  prior  to  the 
[request  for  a  due  process  hearing]." 

27.  Must  related  services  personnel  attend 
^P  meetings? 

Although  Part  B  does  not  expressly  require 
that  the  lEP  team  include  related  services 
penonnel  as  part  of  the  lEP  team 
(§  300.344(a)),  it  is  appropriate  for  those 
persons  to  be  included  if  a  particular  related 
service  is  to  be  discussed  as  part  of  the  lEP 
meeting.  Section  300.344(a)(6)  provides  that 
the  lEP  team  also  includes  "at  the  discretion 
of  the  parent  or  the  agency,  other  individuals 
who  have  knowledge  or  special  expertise 
regarding  the  child,  including  related 
services  personnel  as  appropriate  *  *  *." 
(Italics  added.) 

Further.  §  300.344(a)(3)  requires  that  the 
lEP  team  for  each  child  with  a  disability 
include  "at  least  one  special  education 


teacher,  or,  if  appropriate,  at  least  one  special 
education  provider  of  the  child  •   •  *  "  This 
requirement  can  be  met  by  the  participation 
of  either  (1)  a  special  education  teacher-of  the 
child,  or  (2)  another  special  education 
provider  such  as  a  speech  pathologist, 
physical  or  occupational  therapist,  etc..  if  the 
related  snvice  consists  of  specially  designed 
instruction  and  is  considered  special 
education  under  the  applicable  State 
standard. 

If  a  child  with  a  disability  has  an  identified 
need  for  related  services,  it  would  be 
appropriate  for  the  related  services  personnel 
to  attend  the  meeting  or  otherwise  be 
involved  in  developing  the  lEP.  As  explained 
in  the  House  Report  on  the  IDEA 
Amendments  of  1997,  "Related  services 
personnel  should  be  included  on  the  team 
when  a  particular  related  service  will  be 
discussed  at  the-request  of  the  child's  parents 
or  the  school."  (House  Report  105-95,  p.  103 
(1997).)  For  example,  if  the  child's  evaluation 
indicates  the  need  for  a  specific  related 
service  (e.g..  physical  therapy,  occupational 
therapy,  special  transportation  services, 
school  social  work  services,  school  health 
services,  or  counseling),  the  agency  should 
ensure  that  a  qualified  provider  of  that 
service  either  (1)  attends  the  lEP  meeting,  at 
(2)  provides  a  written  recommendation 
concerning  the  nature,  frequency,  and 
amount  of  service  to  be  provided  to  the  child. 
This  written  recommendation  could  ba  a  part 
of  the  evaluation  report. 

28.  Must  the  public  agency  ensure  that  all 
services  specified  in  a  child's  lEP  an 
provided? 

Yes.  The  public  agency  must  ensure  that 
all  services  set  forth  in  the  child's  lEP  are 
provided,  consistent  with  the  child's  needs 
as  identified  in  the  lEP.  It  may  provide  each 
of  those  services  directiy ,  through  its  own 
staff  resources:  indirectly,  by  contracting 
with  another  public  or  private  agency;  or 
through  other  arrangements.  In  providing  the 
services,  the  agency  may  use  whatever  State, 
local.  Federal,  and  private  sources  of  support 
are  available  for  those  purposes  (see 
§  300.301(a)),  but  the  services  must  be  at  no 
cost  to  the  parents,  and  the  public  agency 
remains  responsible  for  ensuring  that  the  IE? 
services  are  provided  in  a  manner  that 
appropriately  meets  the  student's  needs  as 
specified  in  the  I£P.  The  SEA  and 
responsible  public  agency  may  not  allow  the 
failure  of  another  agency  to  provide  services 
described  in  the  child's  lEP  to  deny  or  delay 
the  provision  of  FAPE  to  a  child. 

29.  Is  it  permissible  for  an  agency  to  have 
the  SP  completed  before  the  lEP  meeting 


No.  Agency  staff  nuy  come  to  an  lEP 
meeting  prepared  with  evaluation  findings 
and  proposed  recommendations  regarding 
lEP  content,  but  the  agency  must  make  it 
clear  to  the  parents  at  the  outset  of  the 
meeting  that  the  services  proposed  by  the 
agency  are  only  recommendations  for  review 
and  discussion  with  the  parents.  Agencies 
that  use  this  approach  must  ensure  that  there 
is  a  full  discussion  with  the  parents  of  the 
child's  needs  and  the  services  to  be  provided 
to  meet  those  needs  before  the  child's  lEP  is 
finalized. 
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30.  Mnct  a  public  agsncy  include 
transportation  in  a  child's  lEP  as  a  related 
service? 

A  public  agency  must  provide 
transportation  as  a  relatad  service  if  it  is 
required  to  assist  the  disabled  child  to  benefit 
from  special  education.  (This  includes 
transporting  a  preschool-aged  child  to  the 
site  at  which  the  public  agency  provides 
special  education  and  related  services  to  the 
child,  if  that  site  is  different  from  thr  site  at 
which  the  child  receives  other  preschool  or 
daycare  services.)  In  determining  whether  to 
include  transportation  in  a  child's  lEP,  the 
lEP  team  must  consider  how  the  child's 
disability  affects  the  child's  need  for 
transportation,  including  determining 
whether  the  child's  disability  prevents  the 
child  from  using  the  same  transportation 
provided  to  nondisabled  children,  or  frvNn 
getting  to  school  in  the  same  manner  as 
nondisabled  children.  The  public  agency 
must  ensure  that  any  transportation  service 
included  in  a  child's  lEP  as  a  related  service 
is  provided  at  public  expense  and  at  no  cost 


to  the  patents,  and  that  the  child's  EEP 
describes  the  transportation  arrangement 

Even  if  a  child's  lEP  team  determines  that 
the  child  does  not  require  transportation  as 
a  related  service.  Section  504  of  the 
Rehabilitation  Act  of  1973  requires  that  the 
child  receive  the  same  traiuportation 
provided  to  nondisabled  children.  If  a  public 
agency  transports  nondisabled  children,  it 
must  transport  disabled  children  under  the 
same  terms  and  conditions.  However,  if  a 
child'a  lEP  team  determines  that  a  student 
does  not  need  transportation  as  a  related 
service,  and  the  public  agency  transports 
only  those  children  whose  lEPs  specify 
transportation  as  a  related  service,  and  does 
not  transport  nondisabled  children,  the 
public  agency  would  not  be  required  to 
provide  transportation  to  a  disabled  child. 

31.  Must  a  public  agency  provide  related 
services  that  are  required  to  assist  a  child 
with  a  disability  to  benefit  from  special 
education,  whether  or  not  those  services,  are 
included  in  the  list  of  related  servicea  in 
$30ai6? 


The  Note  following  %  300.16  clarifies  that 
"(T]he  list  of  related  services  is  not 
exhaustive  and  may  include  other 
developmental,  corrective,  or  supportive 
services  *   •  *  ).  if  they  are  required  to  assist 
a  child  with  a  disability  to  benefit  from 
special  education."  This  could,  dep)ending 
upon  the  unique  needs  of  a  child,  include      .. 
such  services  as  nutritional  services  or 
service  coordination. 

32.  Must  the  lEP  specify  the  amount  of 
services  or  may  it  simply  list  the  services  to 
be  provided? 

The  amount  of  services  to  be  provided 
must  be  stated  in  the  lEP,  so  that  the  level 
of  the  agency's  commitment  of  resources  will 
be  clear  to  parents  and  other  lEP  team 
members.  'The  amount  of  time  to  be 
committed  to  each  of  the  various  services  to 
be  provided  must  be  (1)  appropriate  to  the 
specific  service,  and  (2)  stated  in  the  lEP  in 
a  manner  that  is  clear  to  all  who  are  involved 
in  both  the  development  and  implementation 
ofthelEP. 
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Current  regulatofy 


flUnent 

I  No. 


Comparable  proposed 

reguialofy  section 

proposed 

section  Na 


300.4.. 
3005. 
300.6.. 

xa.7  ^ 

300  J.. 
300.9  .. 
300.10 


aofti  . 
soo?. 

300.3  . 

300.4  . 

300.5  . 

300.6  . 
30a7  . 

soaii 

30ai3 
3004)  . 


■j<l.-  <  J<: 


Subpart  and  section  title 


,'   'VI' 


Ov. 


300.110 

300.121 
300.122 
300.123 


300.124 


300.125 
30ai27 


Subpart  A— General 

Purpose  AppHcabiily,  and  Regulations  Thai  Apply  to  This  Piognm 
Putpoee. 

AppHcabiity  to  Stale,  locai.  and  pcivate  agencies. 
ReguMons  that  ^)ply. 

■'^''  >  Definitions 
Act  ^!-    •• 

Assistive  technolegy-devioe. 

Assistive  technology  service. 

Children  with  disabilities.  (RetHled  "Child  with  a  disi^Mity.'O 

Free  appropriate  public  educaton. 

Include. 

Intemiediate  educational  unit  (Replaced  by  new  definition  from  Pub.  L  10S-17.  enUded,  "Edu- 

catior^  service  agency.*^ 
Local  educational  agency. 
Native  language. 


Public  agerx^. 

Qualified.  ^ 

Related  servica 

Speciat  education. 

Transition  services. 

Subpart  B— State  Plans  and  (LEA]  Applications  (Retitled  "State  and  Local  BigibtHty^ 

Stale  Plansr-General  (Retitied  "State  Eligibility— General") 
Condition  of  assistance. 
Contents  o(  plans. 

State  Plans— Contents  (Retitied  "State  Eligibility— Specific  Conditions") 

Right  to  a  free  appropriate  public  education.  (Retitied  "Free  appropriate  public  education- 
(rAPt). 

Tlnwlines  and  ages  tor  free  appropriate  public  education.  (Retitied  "Exception  to  FAPE  for  cer- 
tain ages.") 
Fun  educational  opportunity  goal  (FEOG). 
[Reserved]. 
FEOG— Timetable. 

FEOG— Facilities,  personnel,  and  services. 
Priorities. 

IdentWIcation,  location,  and  evaluatKxi  of  children  with  disabilities. 
(Refilled  "child  find.")  Confidentiality  of  personalty  identifiable  information. 


Federal  Register  /  Vol.  62,  No.  204  /  Wednesday,  October  22,  1997  /  Proposed  Rules         55131 


Appendix— DiSTRiBUTiON  Table  Showing  Each  Current  Regulatory  Section  and  the  Corresponoing  Proposed 

Regulatory  Section  '—Continued 
(Note:  Appendix  will  not  tw  codHied  in  the  Code  aS  Federal  Regulations} 


Current  reguMory 
section 
current 
I  No. 


Coniparat)le  proposed 

regulatory  section 

proposed 

section  No. 


Subpart  and  eecton  tWe 


300.130 
300.131 
30ai32 
300.133 


300.134 

300.136  ..^ 

300.136  ...^.^ 

300.137  ..^^^ 

300.138 

300.139 

300.140 ; 

300.141 

300.142-143  ... 

300.144 

30ai45 

300.146 

300.147 

300.148 

300.149 

300.150 

300.151 

30ai52 

300.153 

300.154 

30ai80 

30ai61  .... 

30ai82  . 

300.183 

30aiB4  . 

300.185 

300.186  . 

300.167-188 

300.190  .. 

300.191  

300.192 


300.193 
300.194 

300i220  . 
300221 
300.222  . 


300.223 

300.224  .. 

300.225 

300.226 

300.227 

300.228 

300.229  .. 

300.230 

300.231  

300.232-234 
300.235 


300.128 
30ai29 
300.130 
300.126 

300.141 


300.143 
300.148 
300.151 
300.135 
300.133 
300.145 


300.144 
300.152 
300.137 

300.150 
300.156 
300.156 
300.153 
300.147 
300.142 
300.136 
300.132 


30ai80 

3db.'l84' 
30ai85 

300.186^180 

300.190  ....... 

300.191  

30ai92  

300.197  ..._.. 
300.197  


Individualized  education  programs. 

Procedural  safeguards.  ^ 

Least  restrictive  environment 

Protection  rn  evaluation  procedures.  (Retitied  "Procedures  lor  evaluation  and  determination  of 

eligibility.") 
ResponsibiMy  of  [SE>^  for  al  educational  programs.  (Retitied  "SEA  Reaponsiiilily  tor  genarri 

supervision.") 
[Reserved]. 

Implementation  procedures — SEA  (Refilled  "SEA  implementation  of  procedural  safeguaids.") 
Procedures  for  consulation.  (Retitied  "Pubfic  partidpatioa") 
Other  Federal  programs. 

Comprehensive  system  of  personnel  devetopmerC 
Private  schools. 

Recovery  of  tonds  lor  misdassified  children. 
[Reserved]. 

Heering  on  application.  (Ratified  "Hearings  retaiing  to  LEA  eiigibitily.") 
Prohibition  of  commingling. 
Annud  evaluation.  (Replaced  by  new  section  from  P.L  105-17.  emitted,  "Pertormanoe  goals 

and  indicators.") 
Stale  advisory  panel. 

Policies  and  procedures  lor  use  of  Part  B  funds. 

Description  of  use  of  Part  B  funds.  (Retitied  "Annual  description  of  use  of  Part  B  ftjnds.") 
State-level  nonsupplanting. 

AddHonal  Information  if  [SEA]  provides  direct  services. 
Interagency  agreements.  (Rented  "MetfKxis  of  ensuring  services.") 
Personnel  standards. 
Trwisition  of  individuals  from  Part  H  to  Part  B.  (ReMled  "Transition  of  children  from  Part  0  to 

preschool  programs.") 

LEA  AppicaKone-Genartf  (Retitied  "LEA  Eligibiily— Qenerain 
subnMsaton  oi  appMcanon.  (nemea  ^.lOnonon  oi  asstsiancai.^ 
[Reserved]. 

The  excess  cost  requiremenL  (Retitied  "Excess  cost  requiremenL") 
Meeting  ttte  excess  cost  requiiement. 
Excess  costs— computation  of  minimum  amount 
Computation  of  excess  costs— consolidated  appficalion. 
Excess  costs — limitation  on  use  of  Part  B  tonds. 
[Reserved]. 

Consolidaled  ^jpicaHons.  (Retitied  "Joint  establishment  of  eiigftxMy.") 
Preserved]. 
Stale  regulation  at  conaoMated  appficalions.  (Reiitted  "Requirements  tor  eslabiatiinQ  aigl- 

bWy.") 
SEA  ^iprovai;  disapproval.  (Retiitod  "LEA  and  State  agency  compliance.") 
Withholdng.  (ReliMed  "LEA  and  State  agency  complianca.") 

LEA  Appicationa    Contents  (Refitted  "LEA  Eigi)illy-SpecHic  CondWons^ 
Child  identification.  (Incorporated  into  a  new  requirement  added  by  P.L  106-17,  enlittad.  "Ccm- 

sistency  with  State  policies.") 
ConUentiality  of  personally  identififable  intonnatton.  (Incorporated  into  a  new  raquiramanl 

added  by  PJ_  105-17,  entitled,  "Consistency  with  State  policies.") 
Ful  educational  opportunity  goal— timetable.  (Incorporated  into  a  new  requvement  added  by 

P.L  105-17,  antlMed,  "Consistency  with  State  policies.") 
FaCilittes,  persortnel,  and  services. 
Personnel  developmenL 
Priorities. 

Parent  Involvement. 
Participetion  In  regular  education  programs.  (Incorporated  into  a  new  rsquiremenl  added  by 

PL  105-17.  entitled,  "Consi^ency  with  State  policies.") 
(Reserved]. 
Excess  cost.  (Incorporated  into  a  new  requirement  added  by  P.L  105-17.  emitted,  "Use  of 

amounts.") 
Nonsupplanting.  (Amended  by  P.L  105-17,  and  incorporated  into  a  new  requiremenL  emitted, 

"Use  of  amounts.") 
Comparat>le  services. 
[Reserved]. 
[lEPs].  (Incorporated  into  a  new  requiremem  added  by  P.L  105-17.  emitted,  "Consistency  witti 

State  policies.") 
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Current  reguiatoty 

section 
cunent 
No. 


300.236 
300237 

300.238 

300.239. 

300.240. 


300.260 
300261 
300262 
300.263 

300.280. 

300281  . 
3Q0l282  . 
300.283 

300284 


300300 

300.301 

30O3Q2 

300303 

300304 

300.305 

300306  . 

300.307 

300308  . 


Coinperabte  proposed 

proposed 
section  No. 


300.220 


300240 


300.260 
300.261 
300.262 
300.267 

300.280 

300281 
300.282 
300.283 

300284 


Subpart  and  section  tHe 


300320 
300321 
300322 
300323 
300324 


300340 
300341 
300342 
300343 
300.344 
300346 
300346 
300347 
300348 
300348  . 

tJUU.30M  • 


300.300 
300301 

300302 

300303 
300.304 
300305 
300^06 
300307 
300.308 


300.380 
300381 
300370 
300371 
300372. 

30O38D  . 

300381  . 

Mft  388  . 


300340 
300.341 
300342 
300343 
300344 
300.345 
300.347 
300348 
300349 
9UlL3oO 

300361 

300.380 
300361 
300370 


[Reserved]. 

Proce(kjral  safeguards.  (Incorporated  into  a  new  requirement  added  by  P.L  105-17.  enHded. 

"Consistency  with  State  policies.") 
Use  o(  P»1  B  funds. 
[Reserved]. 

Other  requrenients.  (ComfMraUe  to  a  provision  added  by  P.L  106-17.  enlilled.  "Intormalioii 
tor  SEA.") 

Appfcation  From  Secretary  of  the  Interior  (RetMed  "Secrstwy  ofthe  Interior-EKgtoaily") 
SUwwaion  of  application;  approval  (Retitled,  -Submission  of  mfonnation.") 
Pubic  participation. 
Use  of  Part  B  funds. 
Applicable  regulations. 

Pubic  Participation 

Pubic  hearings  before  adapting  a  Stale  plan.  (Retitled  "Pubic  hearings  before  adopting  Stale 

poides  and  procedures.") 
Notice. 

Opportunity  to  participale;  commeni  period. 
Review  of  piMic  comments  before  adopting  plan.  (Retittod  "Review  pubic  comments  before 

adopting  poides  and  procedures.") 
Pi*ica*ion  and  wraiaNifi  of  approved  plan.  (Retitled  "Pubication  and  availabiMy  of  approved 

poides  and  procedbrae.") 

Subpart  C—Servicea 

Free  Appropriale  Pubic  Education 
Timeines  tor  FAPE].  (ReOled  "Provision  of  FAPE.") 
FAPE — methods  and  payroerits. 


Proper  tuncioniqg  of  heering  aids. 
Fuleducational  opportunity  goal. 
Program  options. 
Nonacademic  services. 
Physical  educatiort. 
Assistive  technotogy. 

PrioritieB  in  ttw  Use  of  Part  B  Funds 
MWHons  of  "irst  priority  chidran'  and  "secorxl  priority  children." 


300372 

300.380 
300381 


[Reserved]. 

Services  to  other  chidran. 

Appicalion  of  local  aducafeonal  agency  to  use  funds  tor  the  second  priority. 

IndMduaized  Fducaton  ProgrMna 
Deiniltons. 

Stale  educaional  agency  responsUMy. 
jWhen  indMttoaized  educaion  programs  must  be  in  effect. 

in  mesings.  (Railied  "lEP  Tean.") 


Content  of  indfMduaized  educaion  pngrwn. 

Agency  responabatius  tar  tanaijon  servicae. 

Private  school  placements  by  pubic  blendes. 

Chidren  with  rfinbiiiaa  in  parochial  or  other  private  schools.  (Reilled  "Chidran  w» 

Mee  in  reigious  aflKated  or  other  private  schools.") 
IndMduaized  education  program— aocountibiity. 

oiOOirect  Service  by  ttw  Sea 
Use  of  [LEA]  alocaion  lor  dired 
Nature  and  tocaion  of  seoAces. 
Use  of  State  agency  alocalions. 


Appicabiiy  of  nonsupplaning  requremem 

oiOCompreheiaive  System  of  Personnel  DevelopmonI 

GerwiaL 

Adaquate  supply  of  quaMed  personnel. 

Psrsonnel  preparaion  arxJ  continuing  education. 

Date  system  on  psrsonnel  and  parsonnal  devetopmem 
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Current  regulatory 

section 

current 

section  No. 

Comparable  proposed 

regulatory  section 

proposed 

section  No. 

300.384-387 

300.383-387  .„ _ 

300.400. 

300.400 

300401 

.looani 

300.402 

300.402           

300.403 

300.403       

300.450  .    _ 

300  450 

300.451  _-. 

300.452 

300.452 

300.453  ._.     _ 

300.480  „ 

300.480  ..       .    

300.481  ... 

300.481  _ 

300.482  ....s...    . 

300.482 

300.483 

300.483 

300.484 . 

300.484  

300.485  „ 

300.485  

300.486 „ 

300.486      „ 

300487             . 

300.487  

300500      

3300  500 

300.501  ._ „ 

300.500 

30050? 

300.501  .    .._ 

300.503 „.:.. 

300  50?            

300.504 

300.503  

300  505 

300503     "^ 

300.506 - 

300507        

300.507 

300.508      ._       

300.508             

300.509  

300.509 

300.510  _. 

300.510 

300.510          ..       „_ 

300511  „, 

300512  _     ._ 

300:512  — 

300.511  „.„     

300.513     „... 

300.514 

300.514.         „     

300.515  . 

300.515 

300.513 

300.530 

300.530 

300531 

300.531 

30053?    

300.532 

300.533 

300534-35 

300.534 

300536  

300.540 

300.540  .      

300.541  .„.     _       . 

300.541      ..„ 

30054?  

300.542  

300.543 _ 

300.543  

300560 

300550                 .    .. 

ann<«5i 

300.551        ...„       .„. 

30055? 

300.552 

300.553..     „ 

300553  

300.554 „. 

300  554 

Subpart  and  section  title 


^3 


[Reserved]. 


Subpert  D— Private  Schools 


I  relitted  "Expendibtfes.") 


Children  witti  Disabiities  in  Private  Schools  Placed  or  Referred  by  Pubic  Agencies 
Applicability  of  Sees.  300.400-300.402. 
Responsibility  of  State  educational  agency. 
Implementation  by  State  educational  agency. 
Placemert  of  children  by  parents. 

Children  With  Disabilities  Enrolled  t>y  Their  Parents  in  Private  Schools 
Definition  of  "private  school  diiUren  with  dsabiHties." 
(SE^  rssponsiiiity.  (Retired  "Basic  requirerrwnt-services"). 
[LE^  responsMHy.  (f^evised  based  on  P.L  105-17.  and  i 

Procedures  for  By-Pass 
By-pass— gerwral. 

Provisions  for  services  under  a  t)y-pass. 
Notice  of  intent  to  implement  a  t>y-pass. 
Request  to  show  cause. 
Show  cause  hearing. 
Decision. 

Filing  requirenwnts. 
Judicial  review. 

Subpart  E— Procedural  Saieguards 

Due  Process  Procedures  lor  Parents  and  CtiidrBn 
Definitions  of  "oonsenT.  "evaluation'',  and  "personaBy  identifiabte".  (Combined  §§300.500  «id 

300.501.  and  refitted  "XBeneral  responsftiility  of  public  agencies:  definitions.") 
General  responsibility  of  public  agencies.  (Combined  §§300500  and  300501.  and  retttted 

"General  responsibiHty  of  pubic  agencies;  definitions.") 

Opportunity  to  examine  records. 

Independent  educational  evaluation. 

Prior  notice:  parent  consent  (Refitted  "Prior  nottce  by  the  pubic  agency:  content  of  nottoe.") 

Content  of  notice.  (Retitled  "Prior  notice  by  ttw  put>iic  agerx^y:  content  of  notice.") 

Impartial  due  process  hearing.  (Refitted  "Impartial  due  process  hearing;  parent  nottce;  dteto- 
sure.") 

Impartial  hearing  officer. 

Heanno  ^^iirit^ 

Hearing  decision;  ^)peal.  (Combined  §§300.509  and  300510.  and  retttted  "Rnstfly  of  decision: 
appeal:  impartial  review.") 

Administrative  appeal;  imparti^  review.  (Combirwd  §§300508  and  300510.  and  retttted  "Final- 
ity of  decision:  appeal;  impartial  review.") 

Civil  actton. 

Taneless  and  convenience  of  heartogs  and  reviews. 

Ctiild's  status  during  proceedings.  .  • 

Surrogate  parents.  •  -  « 

Attorneys'  fees. 

Protectton  in  Evaluatton  Procedures  (Retttted  "Procedures  tor  ^valuafion  and  Determinatton  of 

agibiityl 
General 

Preplacement  evaluaHon.  (Retttted  "Inittal  evaluattoa") 
Evaluation  procedures. 
Pfaoement  procedures.  (Replaoed  by  §300534  fDeterminatton  of  eigtMity")  and  §300535 

rProcedures  tor  determining  efigibiity.") 
noevnluBtton. 

Additional  Procedures  for  Evaluattng  Chidren  WWi  Specific  Leeming  Disabiittes 
AddWorwl  team  members. 

Criteria  tor  determining  ttw  existerxx  of  a  specific  learning  deabitity. 
Ot>servation. 
Written  report. 

Least  Restrictive  EnworvnonI 
GerwraL 

Continuum  of  alternative  placements. 
PlacefTwnts. 
Nonacademic  settings. 
Chidren  in  public  or  private  insMutiorw. 


*-. 
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Cunent  reguMory 


Gunent 
MctionNa 


aOO.556 
300.556 


300.560 

300.561 
300.562 
300.563 
300.564 

300.566  . 

300.566 

300.567 

30a568 

300.560 

300.570  . 

300.571 

300.572 

300.573  , 

300.574 

300.575 

300i576 


300.560 

30a561 

300.562 

300.563  . 
30a564 

300.500  . 
300>dOD  . 
300L587. 
300.588 . 

«XXI*90lp  I 


300.600 . 
300J01  , 

300.620 . 
30a621 


30a660. 

300l6661 

3oa6ae- 
soaesa 


300.080. 

30a661 
300.662 


300.700 . 

300.701 

300.702 

300.703  . 

300.704 

300.706 

300.706 

300.707 


Comperable  prepoeed 
ragulekxy  eeciion 


Na 


300.566 
300.566 


300l560 
300.561 
30a562 
300.563 
300.564 
300.566 
300.566 
30a567 
300.568 
300.569 
300.570 
300.571 
300.572 
300.573 
300.574 
300.575 
300.577 


300561 

300.581 

300.562 
300.563 
300.584 

300L508 


300.600 
300l601 


300421 
300L860 

3oq.e6« 

300.662 

300863 


300861 
300662 


300700 
300701 
300704 
300706 
300706 
300710 
30O7Q3 


300711-712 


Qubpert  end  section  tilto 


tend  InMng  ectMlies. 


ConBdentialty  of  Intonnetion 


Notice  to  parents. 

*  *  .  - 

Moceee  ngnis. 

Record  of  access. 

Reconls  on  tnore  than  one  child. 

List  of  typee  and  location  of  intonnation. 


Amatidnient  of  leconlB  at  pafarfs  faQuaaL 
Oppoftunily  for  a  heanng. 


HeafinQ  procedures. 

Consent. 

Safaguanls. 

Deetnjdion  of  iiilijiiiieHun. 

ChMren's  rights. 

Entuicenwnt. 

DapartntanL  (RetiHed  "Department  use  of  pefsonaly 


KjemnaDie  ■auiiiiaDon.  7 


Oapartnieni  Proceduiea 
preserved]. 
Disapproval  of  a  Stale  ptan.  (Combined  §§300.581  md  300.562,  wx)  retiUed  "Notice  and 

ing  baloia  dotaimininQ  that  a  Stale  is  not  eigiile.") 
Contant  of  noica.  (Combined  $$300,561  and  30O562.  and  raHHad  "Nolioe  aid  hewing 
datanranng  tfiat  a  Stale  is  not  eiigibie.") 
■  "  or  ~ 


FOng 


01  rsi|uaanNni  fsgaiong  suppnmenBng  am  suppiarvng  vMat  ran  s  Mms. 

Subpart  F- 

Ganarai 
Hasponaftiflty  for  afl  1 


of  Part  B  to  o»ar  Fedsral 

UsaofFunda 
fbnds  tor  Stato  aiftninislraMon.  (RaSNad  "Uaa  of  funds  tor 


AiMsory  Panel 
of  advisory  panats.") 


AfMaory  panel  toncHona. 
Adwiaoiy  panel  prooeduraa. 


rnnytrtnl 


of  SMs  oomplairtf  procedures. 
MMmum  Stale  compleMil  procedures. 
.Fiing  a  complaa^ 


Subpart  G— Aiocalion  of  Fumttt  Reports 


SpacW  dainMon  of  tie  tarm 


(RaMtod  "Qmas  to  Stalaa.-) 


Hold  hnrmlaas  prowtolon.  (Comparable,  in  p«t,  to  $300,708  CUmMalions"). 

Alocaiion  tor  Siala  in  which  t>)H)ass  is  implernerrtad  tor  piivate  school  childran  unth  < 

\MMn^lato  dMribulion:  Fiscal  Yeer  1979  and  alter  (Comparable,  in  p«t  to  $300,703  fMto- 
caHone  to  Statos.").  which  sals  out  the  tonmiia  added  t>y  Public  Law  105-17). 

Local  educalionai  agency  Si<isiiimil:  tomujla.  (Retitled  "Subgrants  to  local  educational  agen- 
cies") (ReMM  "AiocaHon  to  local  educational  agencies. ") 
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APPENDIX— Distribution  Table  Showing  Each  Current  Regulatory  Section  and  the  Corresponding  Proposed 

REGULATORY  SECTION '— Continued 
(Note:  Appendix  wiH  not  be  codified  in  tbe  Code  of  Federal  Regulations] 


Current  regulatory 

section 

current 

section  No. 


300.708 
300.709 
300.710 

300.711 


300.750 

300.751 

300.752 

300.753. 

300.754 


Comparable  proposed 

regulatory  section 

proposed 

section  No. 


300.714 
300.715 
300.716 

300.716 


300.750 
300.751 
300.752 
300.753 
300.754 


Subpart  and  section  title 


Reallocation  of  [LEA]  funds. 

Payments  to  the  Secretary  of  the  Interior  tor  the  education  of  Indian  children. 

Payments  to  the  Secretary  of  the  Interior  for  Indian  tribes  or  tribal  organizations.  (Retifled  "Pay- 
ments for  education  and  services  for  Indian  children  with  disabilities  aged  3  through  5.") 

Entitlements  to  jurisdictions.  (Replaced  by  §§300.717  C'Outlying  areas  and  freely  associated 
States.")  and  300.718  fOutlying  area— definition.") 

Reports 
Annual  report  of  chHdron  sewed— report  requiremenL 
Annuarreport  of  children  served— information  required  in  the  report 
AfWHial  report  of  children  served— certification. 
Annual  rejxxt  of  children  served— criteria  for  counting  chrtdren. 
Annual  report  of  children  sen«d— other  responsibilities  of  (SEAJ. 


Til^Sj£^E2^iL^5??.'f  '°  ***^  each  reader  to  find  where  a  gn«n  sectKXi  number  in  the  current  regulations  is  localad  in  this  NPRM. 
Tje  table  does  not  indude  (1)  any  new  regulatory  proviswns  thai  have  been  added  as  a  result  of  the  IDEA  Amendments  of  1997  or  (2)  anv 
other  new  area  on  which  the  Secrrtary  is  proposing  to  regulate.  «»,«.»«;  «iy 


(FRDoc.  97-28006  Filed  10-22-97;  8:45  am] 


Wednesday 
October  22,  1997 


Part  VI 


The  President 


Presidential  Determination  No.  98-1 — 
Presidential  Determination  on  the 
Proposed  Agreement  for  Cooperation 
Between  the  Government  of  tlie  United 
States  of  America  and  the  Swiss  Federal 
Coundi  Concerning  Peaceful  Uses  of 
Nuclear  Energy 


'tf'fintu'WM]  . 
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Tide  S— 

The  President 


Presidential  Determinatiim  No.  98-1  of  October  8,  1997 

Presidential  Determination  on  the  Proposed  Agreement  for 
Cooperation  Between  the  Govemmoit  of  the  United  States  of 
America  and  the  Swiss  Federal  Council  Concerning  Peacefol 
Uses  of  Nuclear  Energy 


MenMurandain  fin-  dw  Secretaiy  of  State  [and]  the  Secretary  of  Energy 

I  have  considered  the  proposed  Agreement  for  Cooperation  Between  the 
Govwnment  of  the  United  States  of  America  and  the  Swiss  Federal  Council 
Concerning  Peaceful  Uses  of  Nuclear  Energy,  along  with  the  views,  rec- 
ommendations, and  statements  of  the  interested  agencies. 

I  have  detramined  that  the  performance  of  the  agreement  will  promote, 
and  will  not  constitute  an  unreasonable  risk  to,  the  common  defense  and 
security.  Pursuant  to  section  123  b.  of  the  Atomic  Enei^gy  Act  of  1954. 
as  amended  (42  U.S.C.  2153(b)),  I  hereby  approve  the  proposed  agreement 
and  authorize  you  to  airange  for  its  execution. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  determina- 
tion in  the  Federal  R^tstnT. 


O^rtioXfuoA^jto^ik^^ 


IFR  Doc  97-28213 
Filed  10-21-97;  8:45  am] 
BiUii«  cod*  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  October  8.  1997. 
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52044 


31379 
.32286 


31379 


Ch.X. 
192— 


-54820 
31624 


SO  cm 

17 

229 


-54791 
31805 


205 51600.  52008.  53247. 

53677 

622 52045 

640 51300.  52273.  52275 

600 31381.  51814.  53577 

679 51600. 52046. 52275. 

53577.  53073.  54307,  54502 


17. 

32. 


227... 
205... 
622  ._. 


■32679.  54018. 540201 
54020 

53773 

54018 

S408S 

S8278 


.31623.  54000.  54017 
-52001 


630. 
642. 
644. 
648.. 
678. 


-54036 


-S3600.  54427 
54035 


IV 
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REMNOERS 

The  tems  in  this  list  were 
editoriaHy  compiled  as  an  aid 
to  Federal  Register  users. 
Inctuiion  or  exclusion  from 
this  Isi  has  no  iegiri 
significance. 

RULES  QdNQ  INTO 
EFFECT  OCTOBER  22, 
1M7 

AOmCULTURE 
DEPARTMBIT 


pubic  housing  required  by 
imr.  put>Kshed  9-22-97 

TRANSPORTATION 
DEPARTMENT 


krapectlon  Secvlce 
Inlerifle  transportation  ot 

>  Md  animal  products 
'): 

Livestock  marttM  sppfoval 
lor  catHe,  bison,  horses, 
and  swme;  hog  cholera 
regulatiorra — 

Technicai  amendments; 
puUtahed  10-22-97 

AGRICULTURE 
D^ARTMBfT 

Food 


Airworthiness  dvedives: 
MT-Propeler  Entwiddung 
GMBH;  published  10-7-97 

COMM01TS  DUE  NEXT 
WEEK 

AQRKIULTURE 
DEPARTMBfT 
AytouNiiftf  MttefliHI 


Specially  crops;  import 
lagulaKons: 
PMiMits;  oommertfs  due  by 

1027-07;  pubished  9-25- 

97 

AGRICULTURE 
DEPARTMENT 


Service 
Plant.related  quarantine. 


Meat  and  poiiMry  inspection: 
Foianwsnmoni  arawings  ana 
specifications,  equipment. 
and  partial  quaMy  control 
progiams;  prior  approval 
requirements  otstiinBtion 
Correction:  pubished  10- 
22-97 

COMMERCE  De*ARTMENT 


Afenoaphertc  AdmMstratton 

Fishery  conaervaaon  aivl 


Oriental  fruit  fly;  comments 
due  by  10-27-97; 
published  8-26-97 

Plant-reialed  quaranUna, 
loreign: 
FruHs  and  vegetables; 

importation 
-  Papayas  from  Brazil  and 
Costa  Rica;  commar<8 
due  by  10-27-97; 
published  9-25-97 

AGRICULTURE 


Aaamic  coaBW  ssnenes; 
pubished  ft-22-97 


PROTGCTKIN  AGBICY 
Air  quaily  mplementalion 
approval  and 
various 


CaMomia;  pubished  ^0^^ 
97 

r.  pubished  9-22- 

tolsraiwea  in  food, 
leads,  and  raw 
commodttes: 
Cyromazinr,  pubished  10- 

22-97 
PytliiiubaL  sodum  salt; 
pubished  10-22-97 

Spinosad;  published  10-22- 
97 

H0U8MQ  AND  URBAN 


Tree  assistance  program;  CFR 
part  removed;  comments 
due  by  1&2947;  pubished 
9-2»97 

AGRICULTURE 
D9ARTMBIT 

Fane  Safvica  Afancy 

Tpaa  aaaialafice  program; 


due  by  10-29-97;  pubished 
9-2947 

AGRICULTURE 
D9ARTMENT 


Pubic  and  Indtan  Housing: 
revHaizaten 
of 


Bectoc  loans: 
Cloctiit  standards  and 
apedicaKons  for  materislg 
and  oonstructiorv— 
Specrfications  and 
drawings  for  24.9M4.4 
kV  overtwad  dBiribution 
ine  construction; 

nwntjering  and 
comments 
due  by  10^7-07; 
pubished  8-26-07 


AGRICULTURE 
DEPARTMENT 

Grarrts  and  cooperative 
agreements  to  State  and 
local  governments, 
universities,  hospitals,  and 
other  norvprofit 
organizatkins;  comments 
due  by  10-28-97;  pubished 
8-29-97 

COMMERCE  DEPARTII»fT 

Grants  and  cooperative 
agreenients  to  State  and 
kxal  governments, 
universities,  hospitals,  and 
otl>er  norvprofit 
organizations;  comments 
due  by  10-28-97;  published 
8-29-97 

COIMERCE  DEPARTMENT 
Export  Admlnlatralion 


Natkxwl  security  lixlusthal 
base  regulaiong: 
Defense  prforiies  and 
aHocatk>m  system; 
comments  due  by  10-31- 
97;  published  10-1-97 

COMMERCE  DB>ARTMBfT 
huaiiiatluiial  Trade 
Admintotratlon 
Uruguay  Round  Agreements 
Act  (URAA): 
Antklumping  and 

countervailing  duties; 

oonformar>ce  arxJ  Federal 

regulatory  reform; 

tomments  due  by  10-27- 

97;  published  9-3-97 

COIMERCE  DB>ARTMENT 


AdmintatfeUon 
Fishery  conservatkxi  and 
management 
AUantK  tuna,  AHanlic 
swordfish.  Atlantk:  biHfish. 
and  AUantK  shark 
isheries;  comments  due 
by  10-27-97;  pubished  8- 
28-97 
Caribbean,  Gulf,  and  Souit 
AtfantK  fisheries- 
Gun  of  Menco  and  South 
AManlic  ooasW 


resources;  oommeiMs 
due  by  10-2947; 
pubished  10-14-97 
Ocean  and  coastal  resource 


Marine  sarwtuaries— 
Thunder  Bay  Natmnal 
Marine  Sarx:tuary; 
comments  due  t^  1&- 
31-97;  pubished  7-23- 
97 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNRT  SBWICE 
Grants  and  cooperaive 
agroemerUs  to  StaM  and 


focal  governments, 
universities,  hospitals,  and 
olfier  norv-profit 
organizatfons;  comnwnts 
due  by  10-2847;  published 
8-29-97 
DEFENSE  DEPARTMENT 
CwHian  heaW>  arxl  medfoal 
piogiam  of  uniformed 
sen/k»s  (CHAMPUS): 
CHAMPUSdual 
compensatfon^oonllict  of 
interest  provisions; 
exceptfon  for  part-time 
pfiysioan  employees  of 
Government  agerxaes; 
comments  due  by  10^- 
97;  pubished  8-26-97 
Grants  and  cooperative 
agreements  to  State  arxl 
focal  governments, 
universities,  hospitals,  and 
other  non-profit 
organizations;  comments 
due  by  10-2847;  pubished 
8-2947 
Vocatfonal  rehatMNtatfon  and 
educatfon: 

Veterans  educatiort— 
Educatfonal  assistance 
wtien  educatfonal 
institutfons  fail  to  meet 
requirements;  payments 
suspertsfon  and 
dncontinuance; 
ODmments  due  tif  10- 
2747;  pubished  8-28- 
97 
DEFe«E  DEPARTMENT 
CngineefS  Coqw 
Danger  zones  and  restricted 


Chesapeake  Bay,  PoinI 
Lookout  to  Cedar  Point, 
MO 

Coriecion;  comments  due 
toy  10^147;  pubished 
10^247 

EDUCATXM  D9ARTMBIT 
Grants  and  cooperative 

agreements  to  State  and 

focal  governments, 

ur>iversities,  hospitals,  and 

otfier  non-profit 

organizations;  conwnenis 

due  by  10-2847;  pubished 

8-2947 

ENERGY  DEPARTMENT 

Grants  arfo  cooperative 
agreements  to  State  arxl 
focal  govemmerls, 
iVMversihes,  hospHals,  and 
omer  norvproni 
organizatiorts;  comments 
due  by  10-2847;  pubished 
8-2947 

ENVIRONMENTAL 
PROTECTION  AGBICY 

Ak  poiutfon;  starxlards  of 
pertormarx»  for  new 
statfonary  sources: 
Test  metfxxis  arxl 
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specificatfons;  editorial 
char)ges  arxl  techncal 
correctforts;  comments 
due  by  10-2747; 
published  8-27-97 
Air  quality  impiementatfon 
plans:  approval  and 
promulgatfon;  various 


New  Mexico;  comments  due 

by  10-2747;  pubished  9- 

2647 
Pennsylvania;  comments 

due  by  10-2947; 

published  9-2947 
Virginia;  comments  due  by' 

10-2»47;  pubished  10- 

1447 
Clean  Air  Act: 
Acfo  rain  program — 

SuMv  dKKkte  opt-ins; 
revisions;  commsnls 
due  by  10-2747; 
pubished  9-2547 
Grants  arxl  cooperative 
agreements  to  State  arxl 
focal  governments, 
universities,  hospitals,  and 
other  rx)rvprofit 
organizations;  comments 
due  by  10-2847;  pubished 
8-2947 
Hazardous  waste  program 
auttXKizatfons: 
Texas;  comments  due  by 

10-2747;  pubished  9-12- 

97 
Pesticides;  toleranoes  in  food, 
animal  feeds,  arxl  raw 
aghcuttural  commodities: 
Cyromazine;  comments  due 

by  10-2847;  pubished  8- 

2947 
Desmedipham;  comments 

due  by  10-2847; 

pubished  8-2947 
Paraquat:  comments  due  l>y 

10-2847;  pubished  8-29- 

97 
Virx:tozolin;  conxnents  due 

by  10-27  97;  pubished  8- 

2747 

EXECUTIVE  OFFICE  OF  THE 

PRESIDENT 

naiiofiai  unig  vornroi  foecy 

Office 

Grants  and  cooperative 
agreements  to  State  atxl 
focal  governments, 
universities,  hospitals,  and 
otfier  rxxvprofit 
organizatfons;  comments 
due  by  10-28-97;  pubished 
8-2947 

FEDERAL 
COMMUNICATIONS 
COMMICSION 
Radfo  statfons;  tabto  of 
assignments: 

Hawaii;  comments  due  by 
10-2747;  pubished  9-11- 
97 


Televisfon  broadcasting: 
Advanced  televisfon  <ATV) 

systems — 

Digital  televisfon  servtoe; 
State  arxl  focal  zoning 
and  larxl  use 
restrictfons;  preemption 
auttxxity;  comments 
due  by  1(K3047; 
pubished  9-247 

FB»IAL  ELECTION 


Reports  by  poitfoal 
conxnittees: 
Campaign-related  recaipis 

and  disbursements; 

reconfing,  reporting,  and 

report  filing;  comments 

due  by  10-2747; 

pubished  9-2647 

FEDERAL  QCRGENCY 
MANAGEMBfT  AGENCY 

Grants  arxl  cooperative 
agreements  to  State  arxl 
tocal  goverrwnents, 
universities,  hospitals,  and 
other  nor>-proit 
organizalions;  comments 
due  by  10-2847;  pubished 
8^947 

FEDERAL  MEDUTION  AND 
CONCILIATION  SERVICE 

Grants  arxl  cooperative 
agreements  to  State  arxl 
focal  governments, 
universities,  hospitals,  arxl 
other  norvprofit 
organizatfons;  comments 
due  by  10-2847;  pubished 
8-2947 

G0IERAL  SERVICES 
ADMMSTRATXm 

Grants  and  cooperative 
agreements  to  State  aixl 
focal  governments, 
universities,  hospitals,  and 
other  rxxvprofit 
organizations;  oorrvnertfs 
due  by  10-2847;  pubished 
8-2947 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 


Animal  drugs,  feeds,  arxl 
related  products: 
Medfoaled  feed  mill 

Inenses;  comments  due 

by  10-28-97;  pubished  7- 

3047 
Drug  labeing  controls; 
marxifacturing,  processing, 
packing,  or  hoUing;  current 
good  manufacturir^ 
practces;  comments  due  by 
10-2747;  pubished  7-2947 
Protectfon  of  human  subiects: 
Informed  consent  for  use  of 

investigatfonal  drugs  arxl 

bfofogcs;  waiver 

procedures  for  persorxiel 

in  certain  tiattiefiefo  or 


oorrfoat-felated  situatfons; 
comments  due  by  10-29- 
97:  pubished  7-3147 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Block  grants: 
Grants  arvj  cooperative 
agreements  to  State  and 
focal  governments, 
universities,  hospitals,  and 
other  norvprofit 
organizations;  commerts 
due  by  10^2847; 
pubished  8-2947 
Grarits  arxl  cooperative 
agreements  to  Stale  arxl 
focal  governments, 
universities,  hospitals,  and 
other  norvprofit 
organizations;  comments 
due  by  10-2847;  pubished 
8-2947 
MTERIOR  D9ARTMENT 
Flan  and  WNdNIa  Saneoe 
Erxtangered  aixl  threatened 
species: 

Recovery  plarts— 
Ctxttenango  ovate  amtwr 
snail:  comments  due  t>y 
10^147;  pubished  10- 
147 
MTERIOR  DB*ARTMENT 
Grants  and  cooperative 
agreements  to  State  and 
focal  goverrunents, 
universities,  hospitels.  arxl 
other  norvprofit 
organizatfons;  comments 
due  by  10-2847;  pubished 
8-2947 
MTERNATIONAL 


COOPERATION  AGBICY 
Agency  for  Intafnellonel 


Grants  and  cooperative 

agreen>ents  to  State  and 

local  governments, 

universities,  hospitals,  and 

ottier  norvprofit 

organizatfons;  conxneito 

due  by  10-2847;  pubished 

8-2947 
JUSTICE  DB>ARTMBIT 
Grants  and  cooperative 

agreements  to  State  and 

focal  governments, 

urxversities,  hospitals,  arxl 

ottier  norvprofit 

organizations;  comments 

due  by  10-2847;  pubished 

8-2947 
LABOR  DEPARTMENT 
Grants  and  cooperative 

agreements  to  State  aixl 

focal  governments, 

universities,  hospitals,  and 

other  norvprofit 

organizations;  comn>ents 

due  by  10^847;  pubished 

8-2947 
LEGAL  SERVICES 
COfU>ORATION 
Assisted  suicfoe,  euthanasia, 

and  mercy  Idling;  restriction; 


comments  due  ty  10-3047; 
published  9-3047 
Coat  standards  and 
procedures:  comments  due 
by  10-2847;  pubished  8- 
2947 

NATIONAL  AERONAUTICS 
AND  SPACE 

ADMWWTRATION 
Grants  arxl  cooperative 

agreements  to  State  arxl 

focal  goverrxnents, 

universities,  hospitals,  and 

Ott>er  rx>rvprofit 

organizations;  comments 

due  by  10-2847;  pubished 

»2»«7 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMMSTRATION 
Grants  and  cooperative 

agreen>ents  to  State  arxl 

focal  goverrxnents, 

universities,  hospitals,  ami 

otfter  rxxvprofit 

organJyatMis,  comments 

due  by  10-2847;  pubished 

8-2947 

ARTS  AND  HUMANmES, 
NATIONAL  FOUNDATION 
iiBDonBi  rtwnoBDon  on  uw 
Arte  and  the  Hiananitlae 
Grants  arxl  cooperative 

agreements  to  State  and 

focal  goverrxnents, 

urxversittes,  hospitals,  arxl 

other  norvprofit 

organizations:  comments 

due  by  10-2847;  pubished 

8-2»47 

NATIONAL  SCIENCE 
FOUNDATION 
Grants  arxl  cooperative 

agreametMs  to  State  arxl 

local  goverrxnentSi 

univetsities.  hospiteis,  and 

other  rxxvprofit 

organizatfor^:  comments 

due  by  10-2847:  pubished 

8-2947 

PERSONNEL  MANAGSIBfT 
OFFICE 

(*revaifing  rate  systems; 
comments  due  by  10-3(V47; 
pubished  10-347 


ADMMSTRATION 

Grants  arxl  cooperative 
agreements  to  State  arxl 
focal  governments, 
universities,  hospitals,  arxl 
other  rxxvprofit 
organizalions;  comments 
due  by  10-2847;  pubished 
8-2947 

STATE  D9ARTMENT 

Grants  arxl  cooperative 
agreements  to  State  arxl 
local  goverrxnents, 
universities,  hospitals,  arxl 
other  norvprofit 
organizatfons;  comments 
due  by  10-2847;  pubished 
8-2947 
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TRANSPORTATION 
OEPARTMBfT 
Coast  Quard 

Ports  and  waterways  safety. 
St  Ctair  River  leiwpoiary 
speed  limits  reduction; 
comments  due  by  10-28- 
97;  publiafted  8-29-97 

ReQaltas  and  mirina  parades: 
Haad  ol  Vie  Sou*)  Rowing 
RagaMa;  oonvnertfs  due 
by  10-27-97;  puUtfwd  9- 
2647 

Vocational  rehabiMation  and 


Educational 
idtion  educational 
institullons  lai  to  nneet 
reQurements;  paymertfs 
suspension  and 
discontinuarKe; 
ootTwnents  due  by  10- 
27-97;  published  8-28- 
97 

TRANSPORTATION 
DEPARTHefT 
Orwlaand  cooperative 

aQPaaments  to  State  and 

local  gwemments. 


other  norv-proM 


due  by  10-28-97;  published 
8-29-97 

TRANSPORTATION 


Aetgupatiale:  uxiwiients  due 
b^  10-27-97;  pubfshed 
10-1-97 

Airbus;  oonwnents  due  by 
f»«7-97;  published  10-1- 

BrNtoh  Aerospace; 
dImmeniB  due  by  1027- 
ST;  pubMwd  10-1-97 

Eufuujptef  Franca; 
cunmieiits  due  tiy  10-27- 
W7;  pubMwd  8-26-97 

McOorwwl  Douglas; 
comments  due  by  10-27- 
97;  publshed  9-15-97 

New  Piper  Aircraft,  Inc.; 
commertfs  due  liy  10-30- 
97;  pubiahed  8-22-97 

PurkaivDennett  Aero 
SyilBmi  Co.;  comments 
due  by  10-31-97; 
pubKshad  8-26-97 

Raytheon;  comments  due  by 
10-27-07;  pubiahed  10-1- 

.   97 
Class  E  avapaca;  commerMs 

due  by  10^-97;  pubished 

9-11-97 
GuH  of  Manco  high  ollshore 

aaipaoe  araa;  comments 

due  by  1(»7-97;  pubbshed 

9-11-07 
TRANSPORTATION 
D^ARTdBlT 


laflroad  wottc  on  Federal- 
aid  highway  projects; 
comments  due  by  10^- 
97;  published  8-27-97 

TRANSPORTATION 
DEPARTMENT 

mgnway  iranic 


Motor  vehicle  safety 
standarui>: 
Occupant  crash  protoction 


OuaMied  retirement  plana; 
remedial  amerxjment 
period;  comments  due  by 
n^MfT;  published  8-1- 
97 

UMTB)  STATES 
MFORMATWN  AQBICV 

Grants  artd  cooperative 
agreements  to  Stale  and 
local  goMamments, 
univenltias,  hospitals,  ar«d 

^    otiter  non-piDfit 


due  by  10-2747; 
published  8-26-97 

TRANSPORTATION 
DEPARTMENT 
Surtaoe  TianaportaHon 
Board 

Rail  carriers: 
General  purpose  costing 
system;  procedures 
modific  alM't;  cammonts 
due  by  10^1-97; 
published  10-1-97 

TREASURY  DEPARTMENT 


Cn)|inB6ri»y  and  tralic 


Mconoi,  tobacco, 
excise  taxes: 
Posting  qI  signs  and  written 

notHicafeon  to  purchasers 

ot  handgure;  comments 

due  by  10-27-9?: 

published  8-27-97 

TREASURY  DEPARTMENT 


due  by  10-28-97;  pubished 
8-2947 

VETERANS  AFFAIRS 
DEPARTMENT 

Grants  and  cooperative 
agreements  to  State  and 
local  governments, 
urwersities,  hospitals,  and 
ottter  nor>-profit 
organizations;  comments 
due  by  10-28-97;  pubished 
8-29-97 

Vocational  rehabiitalion  and 
education: 

Veterans  educatior>— 

Educaltonal  assistance 
wlien  eriicjtioruil 
insktiAons  Ml  to  meet 
lequirerneirts,  paymor4s 
and 


Aiiwurttiiiieie 


RaiFoadAaghway  piojmls 
and  leimburaemert  tor 


commer<s  due  by  10- 
27-97;  pubiahed  8-28- 
97 
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Public  Papers 
of  the 

Presidents 
ofthe 
United  States 


WflHuR  J.  CHirtiMi 

1993 
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1993 

(Bookn) m.oo 

1994 
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1995 
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1995 
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Code  of  Federal  Regulations 

via 

GPO  Access 
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Free,  easy,  online  access  to  selected  Code  of  Federal 
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Agricultural  Marketing  Sorvica 

mA£6 

Chmries  (tait)  grown  in — 
N4ichigan  et  al..  55146-55150 

Agriculturai  naaaaroh  Sarvfea 
Notices 

Patant  licenses;  non-exclusive,  exclusive,  or  paitiaUy 
exclusive: 
Great  Lakes  IPM,  Inc..  55214 


See  A^cultural  Marketing  Service 
See  Agricultural  Research  Service 
See  Commodity  Credit  Corporation 
See  Food  and  Consumer  Service 
See  Foreign  Agriculttiral  Service 
Nonccs 
Meetings: 
Strategic  Planning  Task  Force,  55214  ' 

Arms  Control  and  Disannainant  Aganqf 
Nonccs 
Meetings: 
Director's  Advisory  Committee,  55215 

Arts  and  Humanitias,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Hiunanities 

BonnaviUa  Powar  Administration 


Floodplain  and  vretlands  {Hotaction;  environmental  review 
determinations;  availat^ty,  etc: 
Upper  Grande  Ronde  River  Supplementation  Program, 
OR,  55225-55226 

f 

Canlars  for  Disaasa  Control  and  Pravantion 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  55264 

Chiidron  and  ramWaa  Administration 

Nonccs 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  55264-55266 
Grants  and  cooperative  agreements;  availability,  etc.: 

Rtmaway  and  homeless  youth  program,  55266-55267 

CoaatQuard 

mjLES 

Anchorage  regulations  and  ports  and  watwways  safety: 

Delaware  Rivw,  PA;  safi^  rone,  55167-55168 
PftOPOSB)  RUI.ES 
Boating  safety: 

Recreational  boating  ediustion;  federal  reqtiirements, 
55199-55200 

Commarca  Dapartmant 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 


Committaa  for  tha  Implamantalion  of  TaxWa  Agraamants 

Nonces 

Cotton,  wool,  and  man-made  textiles: 

Bangladesh,  55219-55220 

Indonesia,  55220 

Commodity  Cradit  Corporation 

RULES 

Loan  and  purchase  programs: 
Wheat,  feed  grains,  rice  and  upland  cotton;  production 
flexibility  contracts,  55150-55152 

Conaiimar  Product  SalMy  Commiaaion 

NOTICES 

Meetings;  Sunshine  Act,  55220-55221 


See  Defense  Logistics  AgBxtcj 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  55221 
Meetings: 

Defense  Enviroiunental  Response  task  fi»ce,  55221 

Defense  Intelligentie  Agency  Science  and  Technology 
Advisory  Board,  55221-55222 

National  Defense  Panel,  55222 


l_onisiics  Agancy 

NOTNXS 
Privacy  Act: 
Computer  matrhing  programs,  55222-55224 

Enargy  Dapartmant 

See  Bonneville  Power  Administration 
See  Eneigy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  Office,  Energy  Department 
Nomccs 
Meetings: 
Environmental  Managemoat  Site-Specific  Advisory 
Board- 
Savannah  River  Site,  55224-55225 
National  Electric  and  Magnetic  Fields  Advisory 
Committee,  55225 

Enargy  Information  Adminiatration 

NOTICES 

Agency  infonAation  collection  activities: 
Submission  for  OMB  review;  comment  request,  55226 

Environmantal  Prolaction  Agancy 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Kentucky  et  al.,  55173-55178 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Iowa,  55172-55173 
Minnesota.  55170-55172  ^. 
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Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  5517^-55179 
PROPOSED  RULES 
Air  programs: 
Ambient  air  quality  standards,  national — 
Particulate  matter  review,  55201-55202 
Regional  haze  standards  for  class  I  Federal  areas  (large 
national  parks  and  wilderness  areas);  visibility 
protection.  55202-55203 
Air  quality  implementation  plans;  approval  and 

.  promulgation:  variQus  States;  air  quality  planning 
purposes;  designation  of  areas: 
Kentucky  et  al.,  55203 
Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Minnesota,  55203 
Nonccs 

Agency  information  collection  activities: 
Submission  for  OMB  review;  ctHnment  request.  55246- 
55248 
Environmental  data  and  information  collection  to  solicit 
from  stakeholders:  tentative  list 
Public  meetings,  55248-55249 
Meetings: 
Science  Adriaory  Board.  55249-55250 

Federal  Avtotkm  Administration 

RULES 

Airworthiness  directives: 
Extra  Flugzexigbau  GmbH,  55154-55156 
Pilatus  Britten-Norman  Ltd.,  55156-55157 

Class  E  airspace,  55157-55158 

PROPOSED  RULES 

Class  E  airspace,  55184-55185 

NOTICES 

Passenger  facility  charges;  applications,  etc.: 
Valdosta-Lowndes  County  Airport  Authority.  GA.  et  aL. 
55299-55303 

Fedeial  Communlcattons  Cotranission 

RULES 

Common  carrier  services: 
Toll  free  service  access  codes;  North  American 
numbering  plan,  55179-55183 
PROPOSED  RULES 
Radio  broadcasting: 
Telecommunications  Act  of  1996;  implementation — 
Pole  attachments,  55204 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  55250- 
55251 
Radio  services,  special: 
Specialized  mobile  services — 
800  MHz  licenses  auction;  minimum  opening  bid 
requirements,  55251-55260 

Fadsfal  Election  Conwninion 

NOTICES 

Meetings;  Sunshine  Act.  55260 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Black  Hills  Corp.  et  al..  55236-55240 

Northern  Indiana  Public  Service  Co.  et  al..  55240-55242 


SEMASS  Partnership,  et  al.,  55242-55245 
Environmental  statements;  availability,  etc.: 

Minnesota  Power  ft  Light  Co.,  55245 
Meetings: 

Process  and  Reform:  Public  Access  to  Information  and 
Electronic  Filings;  symposium.  55245 
Applications,  bearings,  determinations,  etc.: 

Baltimore  Gas  ft  Electric  Co.,  55226 

Chandeleur  Pipe  Line  Co.,  55227 

Columbia  Gas  Transmission  Corp.,  55227 

KN  Interstate  Gas  Transmission  Co.,  55227-55228 

KN  Wattenberg  Transmission  L.LXZ.,  55228 

Koch  Gateway  Pipeline  Co..  55226-55229 

National  Fuel  Gas  Supply  Corp.,  55229 

Natural  Gas  Pipeline  Co.  of  America,  55230 

Northern  States  Power  Co.  et  al.,  55230 

Northwest  Pipeline  Corp.,  55230-55231 

Questar  Pipeline  Co.,  55231 

Sea  Robin  Pipeline  Co.,  55231-55232 

Southern  Natural  Gas  Co.,  55232 

South  Georgia  Natural  Gas  Co.,  55232 

Tennessee  Gas  Pipeline  Co.,  55233 

Texas  Eastern  Transmission  Corp.,  55233-55234 

Trailblazer  Pipeline  Co.,  55234 

Transcontinental  Gas  Pipe  Line  Corp.,  55234-55235 

Tuscarora  Gas  Transmission  Co.,  55235 

U-T  Offshore  System;  correction,  55321 

Washington  Water  Power  Co.,  55235-55236 

Wisconsin  Public  Service  Corp.,  55236 

Federal  MarMme  Commission 

NOTICES 

Agreements  filed,  etc.,  55260-55263 

Federal  Railroad  Administration 

PROPOSED  RULES 
Railroad  safety: 
Passenger  equipment  safety  standards.  55204—55205 

Federal  Reeerve  System 

Nonccs 

Banks  and  bank  holding  companies: 
Ch&nge  in  bank  control:  correction,  55263 
Formations,  acquisitions,  And  mergers,  55263-55264 

Fisli  and  Vtfikllfe  Service 

NOTICES 

Endangered  and  threatened  species: 
Listing  priority  guidance  extension  (1997  FY).  55268- 
55269 
Environmental  statements:  notice  of  intent: 
Incidental  take  permits — 
Kern  County,  CA;  Valley  Floor  habitat  conservation 
plan:  public  scoping  meeting,  55269-55270 

Food  and  Consumer  Service 

RULES 

Commodity  supplemental  food  program: 

Caseload  assignment,  55142-55146 
Direct  final  rulemaking;  use,  55141-55142 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  55214-55215 

Food  and  Drug  Administration 


Animal  dr\igs,  fieeds,  and  related  products: 
Famphur.  55160-55161 
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New  drug  applications — 
Bacitracin  zinc,  55161-55162 
Miconazole  nitrate  lotion  and  spray,  55161 
Selegiline  hydrochloride  tablets;  correction,  55158- 
55159 
Sponsor  name  and  address  changes — 
Alpharma  Inc.,  55159-55160 
NOTICES 
Human  drugs: 
New  drug  applications — 
Helen  A.  Ballack  Co.  et  aL;  approval  withdrawn; 
correction.  S5267 

Foreign  Agricultuial  Servica 

PROPOSED  RtAXS 
Import  quotas  and  flses: 
Dairy  tariff-rate  quota  licensing;  correction,  55184 

Health  and  Human  Servlcea  Departnent 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

'Haarihga  and  Appeals  Offlce,  Energy  Department 

NOTICES 

Cases  filed.  55245-55246 

Housing  and  UrtMn  Development  Department 

PROPOSED  RULES 

Public  and  Indian  Housing: 
Public  housing  femilies;  strengthening  the  role  of  fathers, 
55324-55327 

Immigration  and  Naturalization  Service 

RULES 

Permanent  residence  status  eligibility  restrictions; 
temporary  removal,  55152-55154 

Indian  Affairs  Bureau 

NOTICES 

Indian  entities  recognized  and  eligible  to  receive  services 
from  BL\;  list,  55270-55275 

Interior  Depertment 

See  Fish  and  Wildlife  Service 

See  Indian  AfEairs  Bureau 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Surfece  Mining  Reclamation  and  Enforcement  0£Ece 

Internal  Revenue  ServIca 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55S17-55318 

International  Trade  Administration 

NOTICES 
Antidumping: 

Magnesium,  pure,  from — 

China,  55215-55218 
Malleable  cast  iron  pipe  fittii^  from — 
Taiwan,  55218-55219 


International  Trade  Commiasioii 

PROPOSED  RULES 
Practice  and  procedure: 
Import  investigations;  antidumping  and  countovailing 
duties,  55185-55196 

Justice  Department 

See  Immigration  and  Naturalization  Service 

NOTICES 

Americans  with  Disabilities  Act;  accessibility  code: 

Florida,  55277-55278 
Americans  with  Disabilities  Act:  accessibility  code: 

Florida,  55278 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

California,  55275 
Public  land  orders: 

Arizona,  55275-55276 
Realty  actions;  sales,  leases,  etc.: 

New  Mexico,  55276 

Mnerals  Management  Service 

PROPOSED  RULES 

Royalty  management- 
Federal  leases:  oil  value  establishment;  meeting,  55198 
Federal  Oil  and  Gas  Royalty  Simplification  and  Fairness 

Act;  workshop.  55197-55198 

NOTICES 

Meetings: 
Minerals  Management  Advisory  Board,  55276-55277 

Natlonai  CredR  Union  AAninistration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment-cequest.  55278-55279 
Meetings;  Sunshine  Act.  55279 

National  Foundation  on  the  Ada  and  the  HumanWaa 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  55279- 
55281 
&ant8  and  cooperative  agreements;  availability,  etc.: 

Mayors'  Institute  on  City  E)esign,  55281 
Meetings: 

Arts  National  Council.  55281 

Combined  Arts  Advisory  Panel,  55281-55282 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

New  Flyer  qf  America.  Inc.,  55303 
Traffic  safety  programs: 

Behavioral  res^rch  in  traffic  safety;  strategic  plan; 
comment  request,  55303-55317 

National  Labor  Relations  Board 

RULES 

Procedural  rules: 
Debt  collection;  administrative  o£Eset  and  Federal  income 
tax  refund  offset,  55162-55167 

Natlonai  Oceanic  and  Atmoapheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  reef  fish.  55205-55211 
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Northeastern  United  States  fisheries — 
New  England  Fishery  Management  Council;  meeting. 
55211-55212 
West  Coast  States  and  Western  Pacific  fisheries — 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documerts  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  tfw  Code  of 
Federal  Re^jlations.  which  is  pubished  urxler 
50  tMes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 
7CFRChapteri 

Use  of  Direct  Final  Rulemaking 

agency:  Food  and  Ckmsumer  Service. 
USDA. 

ACTION:  Policy  statement. 

- — — I 

SUIMARy:  The  Food  and  Consumer 
Sovice  is  impldmenting  a  new 
rulemaking  proceduxe  to  expedite 
making  noncoatroversial  changes  to 
regulations.  Rules  that  the  agency  judges 
to  be  noncontroversial  and  unlikely  to 
result  in  adverse  comments  will  be 
published  as  "direct  final"  rules. 
("Adverse  comments"  are  comments 
that  suggest  that  a  rule  should  not  be 
adopted  or  suggest  that  a  change  should 
be  made  to  the  rule.)  Such  direct  final 
rules  will  advise  the  public  that  no 
adverse  comments  are  anticipated,  and 
that  unless  written  adverse  comments  or 
written  notices  of  intent  to  submit 
adverse  comments  are  postmarked 
within  the  comment  period,  the . 
revisions  made  by  the  rule  will,  in  most 
instances,  be  effiective  60  days  from  the 
date  the  direct  final  rule  is  published  in 
the  Federal  Register.  This  new  poUcy 
should  expedite  the  promulgation  of 
ncHicontroversial  rules  by  reducing  the 
time  that  would  be  required  to  develop, 
review,  clear,  and  publish  separate 
proposed  and  final  rules.   . 
FOR  FURTHER  INFORMATION  CONTACT: 
LiUie  Ragan,  Assistant  Branch  Chief, 
Household  Programs  Branch,  Food 
Distribution  Division,  Food  and 
Consumer  Service,  U.S.  Department  of 
Agriculture,  Park  Office  C^ter.  Room 
502. 3101  Paric  Center  Drive. 
Alexandria.  VA  22302-1594.  or 
telephone  (703)  305-2662. 
SUPP1.EMENTARY  INFORMATION:  In  the 
interest  of  implementing  needed 
changes  in  program  administrative 


procedures  in  a  more  expeditious 
maimer,  the  Food  and  Consumer 
Service  (PCS)  plans  to  improve  the 
efficiency  of  its  regulatory  procedures 
by  employing  the  rulemaking  technique 
knoMm  as  "direct  final  nileniaking"  to 
promulgate  some  of  its  rules. 

The  Direct  Final  Rule  Process 

Rules  that  the  agency  judges  to  be 
noncontroversial  and  unlikely  to  result 
in  adverse  comments  may  be  pubUshed 
as  direct  final  rules.  The  direct  final 
rules  will  spediy  a  comment  period  of 
el  least  30  days.  Such  direct  final  rules 
will  advise  the  public  that  no  adverse 
comments  are  anticipated,  and  that 
imless  written  adverse  comments  or 
written  notices  of  intent  to  submit 
adverse  comments  are  postmarked 
within  the  comment  period,  the 
revisions  made  by  the  rule  will,  in  most 
instances,  be  effective  60  days  bom  the 
date  the  direct  final  nile  is  published  in 
the  Federal  Register.  In  instances  in 
which  a  waiting  period  other  than  60 
days  is  established,  the  effective  date 
will  be  specified  in  the  rule. 

"Adverse  comments"  means 
ccnnments  that  suggest  that  the  rule 
diould  not  be  adopted,  or  that  suggest 
that  a  change  should  be  made  to  the 
rule.  A  oMnment  expressing  support  for 
the  rule  as  published  would  obviously 
not  be  considered  adverse.  Neither 
would  a  conmient  suggesting  that 
requirements  in  the  rule  should,  or 
should  not.  be  employed  by  PCS  in 
other  programs  or  situations  outside  the 
scope  of  the  direct  final  rule. 

In  accordance  with  the  rulemaking 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C  553).  this 
procedxve  gives  the  public  general 
notice  of  PCS'  intent  to  adopt  a  rule,  and 
gives  interested  persons  an  opportimity 
to  participate  in  the  rulemaking  throu^ 
submission  of  comments.  The  major 
feature  of  direct  final  rulemaking  is  that 
if  PCS  receives  neither  written  adverse 
comments  nor  written  notices  of  intent 
to  submit  adverse  comments  that  are 
postmarked  within  the  comment  period, 
the  rule  will,  in  most  instances,  be 
effective  60  days  from  the  date  the 
direct  final  nde  is  published  in  the 
Federal  Register. 

If  PCS  receives  timely  adverse 
comments  or  notices  of  intent  to  submit 
such  comments,  a  notice  of  withdrawal 
of  the  direct  final  rule  will  be  published 
in  the  Federal  Register  and  a  proposed 
nUe  will  be  published  establishing  a 


55141 


Fadval 

Vol.  62,  Na  20S 

Thursday,  October  23,  1997 


comment  period  for  the  rulemaking 
action.  Following  the  close  of  the 
comment  period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  absent  timely 
adverse  comments  or  notices  to  submit 
such  comments,  the  rule  will,  in  most 
instances,  become  effective  60  days     "-  - 
following  the  rule's  publicatitm. 
However,  PCS  will  publish  a  notice  in 
the  Federal  Register  indicating  that  iu> 
adverse  comments  were  received  on  the 
direct, final  rule,  and  confirming  that  it 
is  efEiBctive  onthe  date  indicated  in  the 
direct  final  rule. 

In  some  instances,  FCS  may  chooee  to 
publish  a  document  in  the  proposed 
rules  section  of  the  same  issue  of  the 
Federal  Register  proposing  approval  of 
and  soliciting  comm«its  on  the  same 
provisions  contained  in  the  direct  final 
rule.  In  such  instances,  if  timely  written 
advose  comments  or  written  notices  of 
intent  to  submit  adverse  comments  are 
received  in  response  to  the  direct  final 
rule,  the  direct  final  rule  vrill  be 
withdrawn  and  the  comments  received 
will  be  addressed,  along  with  comments 
received  in  response  to  the  proposed 
rule,  in  a  subsequent  final  rule. 

Oeteimining  Wkea  To  Use  Dwact  Final 
Rnfemaking 

Not  all  FCS  rules  are  good  candidates 
fax  direct  final  rulemaking.  Many  PCS 
rules  address  more  complex  issues  for 
which  the  public  may  have  a  variety  of 
opinions  to  ofiiar  on  the  need  kx  the 
rule,  or  alternative  methods  for 
achieving  the  intended  results.  In  these 
cases.  FCS  plans  to  continue  to  publish 
a  proposed  rule,  and  est^fish  a 
comment  period  to  allow  submission  of 
comments,  followed  by  a  final  rule  _ 
addressing  the  comments. 

PCS  plans  to  use  direct  final 
rulemaking  on  a  case-by-case  basis 
when  we  do  not  anticipate  adverse 
comments.  The  decision  to  use  direct 
final  rulemaking  for  a  rule  would  be 
based  on  our  experience  with  similar 
rules.  If  similar  rules  were  published  in 
the  past  as  proposals  that  did  not  eUcit 
adverse  comments,  we  would  omsider 
publishing  such  rules  in  the  future  as 
direct  final  rules. 
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D«tMl:  OctotMT  15. 1997. 
TvMaS.Iaci»». 

Acting  Adminutrator,  Food  and  Consunmr 
Ssrvic*. 
(FR  Doc.  97-28062  FUad  10-22-97;  8:45  am] 

MLUMa  COOK  3410-M-U 


OEPARTMDIT  OF  AGRICULTURE 
Food  flnd  Conoumer  Soonoo 
7CFRP«ta«7 


ConMiodity  Supptemontif  Food 


r:  Pood  and  Owwimer  Service, 
USDA. 
action:  Diract  final  rale. 


This  direct  final  rule  unenda 
provisions  of  the  Commodity 
Supplemental  Food  Program 
Regulations  to  provide  Ua  the  allocation 
of  a  single  caaeloed  to  State  agencies 
each  ]reu.  instead  of  the  alloc^on  of 
two  separate  caseloads,  one  for  women. 
in£uits,  and  children,  and  one  for  the 
elderly.  This  rule  will  permit  State 
agencies,  and  the  local  agencies  with 
which  they  have  signed  agreements,  to 
utiliae  this  single  caseload  to  serve  1o«f- 
income  women,  infants,  and  children 
and  elderly  populations  as  needed, 
provided  they  give  priority  in  service  to 
women,  in£uits,  aini  children  over  the 
elderly.  Tliis  rule  will  also  streamline 
and  simplify  program  management  at 
the  State  and  local  level. 
OATB:  This  rule  will  become  efbctive 
on  December  8, 1997,  unless  the 
Department  receives  written  adverse 
ooaaments  or  notices  of  intent  to  submit 
advene  comments  postmarked  on  or 
befioce  November  24, 1997.  U  adverse 

I  within  the  scope  of  this 
I  are  received,  the 
Depertment  will  publish  timely 
notification  of  withdrawal  of  this  rule  in 
the] 


Comments  should  be  sent  to 
Lillie  Ragan.  Assistant  Branch  Chief. 
Household  Programs  Branch.  Food 
Distribution  Division,  Food  and 
Consumer  Service,  U.S.  Department  of 
Agriculture,  Park  Office  Center.  Room 
502,  3101  Park  Center  Drive. 
Alexandria.  VA  22302-1594.  Comments 
in  response  to  this  rule  may  be 
inspected  at  3101  Park  Center  Drive. 
Room  502,  Alexandria,  Virginia  during 
normal  business  hours  (8:30  a.m.  to  5 
p.m.,  Mondays  through  Fridays). 
FOR  FURTHBI  ■rOWIA-nOI  CONTACT. 
Lillie  Ragan  at  the  above  address  or 
telephone  (703)  305-2662. 


SUPPLEMBITARY  MRMMATION: 

Executive  Order  12aM 

This  direct  final  rule  has  been 
determined  to  be  not  significant  for 
puipoees  of  Executive  Order  12866.  and, 
therefora,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

KagulaAaey  FlexifaiUty  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Rqpilatory  Flexibility  Act  (5  U.S.C 
601-612).  The  Administrator  of  the 
Food  and  Consumer  Service  (FCS)  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  entities. 
While  procedurea  in  this  rrilemaking 
will  affsct  State  and  local  agencies  that 
administer  the  Commodity 
Supplemental  Food  ft<iiyam.  any 
economic  effect  will  not  be  significant 

Uafimdad  Mandate  RefBrm  Act  of  IttS 

Tide  n  of  the  Unfunded  Mandate 
Reform  Act  of  1905  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effocts  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
PCS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rulee 
with  "Federal  mandates"  that  may 
result  in  expmditures  to  State,  local,  or 
tribal  govemmoits,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  miUion  or 
more  in  any  one  yeer.  When  such  a 
statnnent  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  FCS 
to  identify  and  consider  a  reesonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  leest  costly,  more  cost- 
effective  or  lease  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contaiiu  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  SI  00  million  or 
more  in  any  one  yeer.  Thus,  this  direct 
final  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EBBcatiTe  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Fedoal  Domestic  Assistance  under 
10.565.  and  is  subject  to  the  provisions 
of  Executive  Order  12372.  which 
requires  intergovernmental  consultation 
with  State  and  local  officials  (7  CFR  part 
3015,  Subpart  V  and  final  rule-related 
notices  published  at  48  FR  29114,  June 


24. 1983  and  49  FR  22676,  May  31, 
1984). 

Paperwork  Reduction  Act 

This  final  rule  reflects  no  new 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507).  The  existing 
recordkeeping  and  reporting 
requirements  for  7  CFR  part  247,  which 
ware  approved  l>y  OMB  under  control 
number  0584-0293,  will  not  change  as 
a  result  of  this  final  rule. 

Ezecotive  Ordnr  129M 

This  direct  final  rule  has  been 
reviewed  under  Executive  Order  12988, 
Qvil  Justice  Reform.  This  rule  is 
intended  to  have  preemptive  efiisct  with 
respect  to  any  State  or  local  laws, 
regulations,  or  policies  which  conflict 
with  its  provisions  or  which  would 
otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  fffCCTIVE 
DATE  section  of  the  preemUe.  There  are 
no  administrative  procedures  which 
must  be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule 
or  the  application  of  its  provisions. 

Backgroond 

The  primary  purpose  of  the 
Coounodity  Supplemental  Food 
Program  (CSFP)  is  to  provide  nutritious 
commodities  and  nutrition  education  to 
low-income  pregnant,  postpartum,  and 
breastfeeding  women,  infimts,  and 
children  up  to  the  age  of  six,  to  help 
meet  their  dietary  needs  at  a  critical  life 
stage  of  growth  and  development  This 
has  been  the  program's  basic  goal  since 
the  initiation  of  a  "supplemental  food 
program"  for  pregnant  and  breestfeeding 
women  and  infuits  in  1968,  utilizing 
funds  appropriated  for  child  feeding 
programs,  and  its  subaequent 
designation  as  the  "Commodity 
Supplemental  Food  Program"  in  the 
Food  and  Agriculture  Act  of  1977  (Pub. 
L.  95-1 13),  which  added  sections  4  and 
5  to  the  Agriculture  and  Consumer 
Protection  Act  of  1973  (Pub.  L.  93-86). 
However,  legislation  expanded  the 
eligible  population  in  1981  and  1982  to 
include  elderly  persons  under  a  pilot 
project  With  die  passage  of  the  Food 
Security  Act  of  1985  (Pub.  L.  99-198) 
authority  to  provide  program  benefits  to 
the  low-income  elderly  was  extended  to 
all  State  agencies  that  had  resources 
remaining  after  providing  benefits  to  all 
eligible  applicant  women,  infants,  and 
children.  Thus,  while  women,  infants, 
and  children  retained  priority  in 
service,  the  elderly  were  established  as 
a  second  eligible  population  group  in 
the  program.  This  requirement  is  found 
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in  section  5(g)  of  the  Agriculture  and 
Consumer  Protection  Act  of  1983 
(7U.S.C.  612c  note). 

The  Special  Supplemental  Nutrition 
Program  for  Women,  Infants,  and 
Children  (WIC)  also  provides  benefits 
(in  the  form  of  food  vouchers)  to 
pregnant,  tHeastfeediBg,  and  postpartum 
women,  infants  and  children,  widi 
modest  difiierences  in  categorical 
eligibility  requirements  from  CSFP.  In 
WIC.  women  are  eligible  up  to  six 
months  postpartum,  compared  to  12 
months  in  CSFP;  and  children  are 
eligible  up  to  five  years  of  age  in  YHC 
and  up  to  six  years  in  CSFP.  WIC 
participation  increesed  significantly 
during  the  period  1988-1996,  from  3.6 
million  to  approximately  7.2  million — 
an  average  increase  of  450,000  per  jreer. 
The  increased  scope  of  the  WIC  Program 
contributed  to  a  decline  in  participation 
of  women,  infants,  and  children  in 
CSFP,  as  persons  eligible  for  both 
programs  may  only  participate  in  one  of 
them.  From  1993  to  1996,  perticipation 
of  women,  infants,  and  children  in 
CSFP  declined  by  40  percent,  while 
elderly  participation  in  that  period 
increased  by  35.4  parent  By  fiscal  yeer 
1996,  elderly  participation  in  CSFP 
averaged  219,281  per  month,  or  61.5 
percent  of  total  program  participation. 

Resources  are  allocated  to 
participating  State  agencies  in  CSFP  in 
the  form  of  caseload,  which  is  the 
monthly  average  number  of  participants 
a  State  agency  is  authorized  to  serve 
over  a  specified  12-month  period  (die 
caseload  cycle).  State  agencies'  caseload 
allocations  each  year  are  based  on 
program  participation  from  the  previous 
yeer,  and  requests  to  expand  the 
program.  In  implementing  the  authority 
to  serve  elderly  purauant  to  the  Food 
Security  Act  of  1985,  the  Department 

Erovided,  through  program  regulations, 
ir  the  assigmnent  of  an  eld^y 
caseloed  to  State  agencies,  seperate  from 
the  assignment  of  the  women,  infants, 
and  children  caseloed.  While  State 
agencies  may  not  serve  more  elderly 
persons  than  their  assigned  elderly 
caseload  level,  they  may  request  a 
conversion  of  caseloed  slots  for  women, 
infants,  and  children  that  are  unutilized 
durir>g  the  caseload  cycle  to  service  for 
the  elderly,  if  State  agencies  have  more 
elderly  applicants  seeking  program 
benefits.  As  evidence  that  the 
conversion  request  will  not  restrict  the 
participation  of  women,  infants  and 
children.  State  agencies  may  include 
evidence  of  outreach  efforts  conducted 
by  the  State  and/or  local  agency  to 
promote  and  facilitate  service  to  eligible 
women.  Infants,  and  children  in  the 
service  aree.  To  further  ensiue  that  this 
priority  group  is  adequately  served. 


current  regulations  do  not  permit 
submission  of  caseload  conversion 
requests  imtil  90  days  after  the 
assiounent  of  caseload. 

Allocation  of  separate  caseloads  for 
the  two  population  groups  served  in 
CSFP,  and  the  caseloed  conversion 
requirement,  serve  the  purpose  of 
protecting  program  resources  for 
women,  infants,  and  children,  while 
allowing  unused  resources  to  be 
redirected  bx  use  by  the  elderiy. 
However,  writh  the  decline  in 
participation  of  women,  iitfants,  and 
children,  and  the  increased 
participation  of  the  elderly  in  C^P,  the 
caseload  restrictions,  and  caseload 
conversion  requirement  have  become 
obstacles  to  the  effidoit  use  of  {»ogram 
resources  to  serve  States'  needy 
populations.  Until  caseload  conversion 
requests  can  be  made,  and  acted  upon, 
caseload  slots  allocated  to  State  agencies 
for  women,  infants,  and  children  may 
remain  unused.  State  and  local  agencies 
need  mcse  flexibility  in  caaeloed 
management  to  allow  them  to  fill 
caseloed  slots  throughout  the  caseload 
cycle. 

In  order  to  provide  State  agencies 
with  greet«-  flexibility  in  caseload 
management,  this  direct  final  rule 
amends  regiilatory  requirements  in  part 
247  to  assign  participating  State 
agencies  a  sii^e  caseload,  instead  of 
seperate  women-infants-children,  and 
elderly,  caseloads.  Local  agencies 
within  States  may  serve  women,  infants, 
and  children,  and  the  elderly,  on  a  first- 
come,  first-served  basis,  up  to  the  single 
caseload  limit  assigned  to  them  by  the 
State  agency,  but  must  contirme  to  meet 
the  priority  requiremente  in 
§  247.7(b)(2>-4.e.,  if  eligible  women, 
infants,  and  children  are  waiting  to  be 
served,  the  next  available  caseload  slots 
must  be  utilized  to  serve  them. 

The  Department  will  continue  to 
transform  all  funds  available  for  CSFP 
commodity  purchases  each  year  into 
caseloed,  and  to  allocate  all  available 
caseload  among  the  State  agencies. 
Procedures  for  esteblishing  total 
available  caseload  are  not  governed  by 
legislation  or  regulations  and  will  be 
modified  only  to  the  minor  extent 
necessary  to  reflect  die  shift  from  two 
caseloeds  to  one.  In  accordance  with 
sections  5(a)  and  (1)  of  the  Agriculture 
and  Consumer  Protection  Act  of  1973, 
the  Department  will  make  20  percent  of 
the  aimual  appropriation  and  20  percent 
of  any  unspent  food  funds  carried  over 
from  the  previous  year  available  to  Stete 
agencies  in  the  form  of  administrative 
funds.  The  Department  will  convert 
remaining  funds  to  caseloed  based  on 
estimates  of  the  percentage  of  total 
participation  to  be  accounted  fat  by 


each  subgroup — e.g.,  pregnant  and 
breestfaeding  women,  the  elderly — and 
projections  of  the  average  cost  of  foods 
to  be  taken  by  perticipents  in  each 
subgroup.  These  data  will  be  used  to 
compute  a  single,  blended  average  cost 
of  food  per  participant  per  year,  and  that 
cost  will  be  divided  into  available  food 
funds  to  yield  total  CSFP  caseload.     '* 

The  amendments  to  the  regulatory 
requirements  addressing  caseload 
assignment  and  the  State  plan  of 
operation  are  discussed  in  more  detail 
below.  The  Department  invites 
comments  only  on  the  regtdatory 
amendments  in  this  rulemaking,  which 
establish  a  single  caseload  for  the 
program,  and  not  on  any  other  sections 
a!  program  regulations.  Tlie  Department 
considen  the  regulatory  amenchnento  in 
this  direct  final  nde  to  be 
noncontroversial  and  uidikely  to  elicit 
adverse  comments.  In  ordw  for  the 
Department  to  issue  CSFP  caseload  by 
the  December  1, 1997  deedline,  as 
required  by  §  247.10(a),  this  rule  will  be 
effective  on  December  8, 1997,  rather 
than  on  a  date  conforming  with  the  60- 
day  time  period  generally  provided  to 
effectuate  direct  final  rules. 

r...ln.ii  A— iyiii— t 

Section  247.10  of  the  current 
regulations  describes  the  {wocedures  for 
nMignii^  caseload  to  State  agencies 
each  year,  the  procedures  and 
restrictions  for  requesting  caseload 
conversion,  and  the  use  of  elderly 
caseloed  to  serve  women,  infants,  and 
children.  The  transition  to  a  single 
caseload  assignment  in  this  final  rule 
requires  the  revision  of  paragraph  (aX2) 
of  this  section,  which  addresses  the 
specific  order  and  numnw  in  wdiich 
caseload  assignmenta  are  made,  and  die 
removal  of  paragraphs  (aH3),  (a)(4),  and 
(a)(5)  of  this  section,  which  address 
caseload  conversion — not  necessary  in  a 
single  caseload  system — and  the  use  of 
elderly  caseload  slots.  As  part  of  the 
amendment  of  peragraph  (a)(2),  the 
method  for  assigning  caseload  to  State 
agencies  requesting  expansion  of  service 
to  women,  infanta,  and  children  is 
revised.  The  present  assignment  of 
expansion  caseload  to  State  agencies 
based  on  their  capacity  to  serve  their 
categorically  eligible  women,  infante, 
and  children  in  WIC  and  CSFP  is  oveiiy 
complicated,  and  no  longer  necessary, 
as  the  expansion  of  the  WIC  Program 
has  resulted  in  a  much  more  extensive- 
coverage  of  the  target  population. 
Furthermore,  reliable  data  on  this 
capacity  are  no  longer  available.  Hence, 
the  Department  is  revising  this  method 
to  bring  it  into  conformance  with  the 
meens  of  addressing  expansion  requesto 
fot  the  elderly. 
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Additionally,  all  references  to 
caseload  cycles  beginning  on  specific 
dates  are  removed,  since  these  cycles 
have  long  since  passed. 

In  assigning  caseload,  the  Department 
will  continue  to  attach  a  higher  priority 
to  requests  to  expand  service  for 
women,  infants,  and  children  over 
requests  to  expand  service  for  the 
elderly.  Although  State  agencies  will 
always  be  allocated  caseload  that  is  not 
designated  for  use  by  a  particular 
population  group,  if  they  request 
expansion  caseload  to  serve  additional 
women,  infants,  and  children,  they  will 
be  expected  to  promote  and  facilitate 
use  of  such  caseload  for  the  intended 
pmpose,  for  example,  by  assigning  the 
caseload  to  areas  where  women,  infents, 
and  children  are  underserved  by  the 
WIC  Program,  and  by  intensifying 
outreach  e^rts  to  this  population  group 
in  areas  where  the  additional  caseload 
is  assigned.  In  States  which  currently  do 
not  operate  the  program,  requests,  for 
initiation  of  program  service  to  women, 
infants,  and  children  will  likewise  be 
considered  ahead  of  requests  to  initiate 
service  to  the  eldoiy. 

Below,  the  primaiy  faatures  o7  each  of 
the  steps  in  the  cumnl  older  of 
caseload  assignment,  as  delineated  in 
§  247.10(a)(2).  are  described,  together 
with  any  changes  that  this  rulemaking 
makes  to  that  step.  As  at  present. 
caseload  assignment  will  proceed 
through  as  many  of  the  steps  in  the 
process  as  available  resources  p>ermiL 

Under  paragraph  (a)(2)(i).  State 
agencies  receive  caseload  for  the  three 
elderly  pilot  projects  in  Detroit.  New 
Orleans,  and  Des  Moines,  equal  to 
December  1985  levels.  This  remains 
unchanged. 

Under  paragraph  (aK2Hii).  currently 
participating  State  agencies  receive 
caaaload.  first  for  women,  infants,  and 
children,  and  then  for  elderly  persons, 
based  on  participation  in  one  of  three 
time  periods  in  the  previous  year,  but 
not  to  exceed  the  caseload  allocations 
for  each  of  these  t%vo  groups  in  the 
preceding  caseload  cycle.  This  step  is 
revised  to  assign  to  currently 
participating  State  agencies  a  single 
caseload  based  on  total  participation  of 
women,  infants,  and  children,  and  the 
elderiy  in  one  of  the  three  time  periods 
in  the  previous  year,  but  not  to  exceed 
total  caseload  assigned  to  State  agencies 
in  the  preceding  raaaload  cycle.  As  at 
present.  State  agendaa  entering  their 
seamd  caseload  cycle  of  program 
service  will  receive  caseload  equal  to 
the  level  assigned  for  their  first  cycle  of 
program  service,  and  not  in  accordance 
with  fint-year  participation  levels. 
r.  the  (Ustinction  between 


women,  infents,  and  children,  and 
elderly  caseload  will  cease  to  be  : 

Under  paragraph  (a)(2)(iii),  requests 
from  currently  participating  State 
agencies  for  expansion  caseload  for 
women,  infants,  and  children  are 
considered.  As  delineated  in  paragraph 
(a)(2)(iii)(A).  a  State's  participation  level 
for  this  group  must  equal  90  percent  of 
assigned  caseload  for  any  of  three  time 
periods  in  the  previous  year  in  order  for 
the  State  to  be  considered  for  expansion 
caseload.  If  the  State  meets  this 
criterion,  expansion  caseload  is 
assigned  basisd  on  the  State's  capacity  to 
serve  its  categorically  eligible  women, 
infents,  and  children  in  WIC  and  CSFP, 
and  in  an  amount  that  will  increase  the 
number  of  this  population  served  in  the 
State  to  a  specific  level,  as  delineated  in 
paragraphs  (a)(2)(iii)  (B)  and  (C).  First. 
this  rulemaking  revises  paragraph  (ill)  to 
add  a  new  sentence  stating  that 
expansion  requests  to  increase  service  to 
women,  infants,  and  children  will 
receive  priority  over  expansion  requests 
to  increase  service  to  the  elderly,  in 
accordance  with  program  priorities 
established  in  §  247.7(b)(2).  Second,  a 
revised  §  247.10(a)(2Kiii)(A)  addresses 
expansion  requests  for  either  women, 
infants,  and  children,  or  the  elderiy, 
utilizing  the  90  percent  participation 
requirement  for  both  populations 
together.  Finally,  paragraph  (a)(2Miii)(B) 
is  revised  to  address  expansion  requests 
for  service  to  women,  in&nts,  and 
children  in  the  same  manner  as 
presently  utilized  for  fulfilling 
expansion  requests  for  the  elderiy:  i.e.. 
"^ch  State  agency  requesting  expansion 
caseload  for  women,  infonts.  and 
children  will  receive  an  equal  share  of 
the  available  caseload,  or  the  amount 
that  PCS  determines  the  State  agency 
needs  and  can  effectively  manage, 
whichever  is  leas.  A  new  paragraph 
(a)(2HiiiXC)  addraases  the  distribution 
of  caseload  for  expanded  service  to  the 
elderly,  which  is  unrfianged  fiom  the 
present  procedure,  as  currently 
described  in  paragraph  (aH2)(iv)(B). 

Under  paragra{Mi  (aHZHiv).  requests 
from  currently  participating  State 
agencies  to  initiate  or  expand  service  to 
the  elderly  are  considered.  As 
delineated  in  paragraph  (aH2)(ivKA),  a 
State's  participation  level  for  this  group 
must  equal  90  percent  of  assigned 
caseload  for  any  of  three  time  periods  in 
the  previous  year,  in  order  to  be 
considered  for  expansion  caseload.  If 
State  agencies  meet  this  criterion, 
expansion  caseload  is  assigned  in  equal 
amounts  to  State  agencies,  or  in 
amounts  that  PCS  determines  that  State 
agencies  need  and  can  effectively 
manage,  whichever  is  less,  as  delineated 
in  paragraph  (aX2Xiv)(B).  Paragraph 


(a)(2XivXC)  states  that,  if  State  agencies' 
shares  exceed  their  approved  requesta. 
the  excess  amount  is  redistributed 
among  State  agencies  whose  allocations 
did  not  meet  their  approved  requests. 
This  rulemaking  removes  paragraph 
(a)(2Kiv),  since  the  revised  paragraph 
(a)(2)(iii)  establishes  uniform 
procedures  which  cover  expansion 
requests  for  the  elderly,  as  well  as 
women,  infuits,  and  children. 

Under  paragraph  (a)(2)(v),  requests 
from  State  agencies  to  initiate  service  to 
women,  infants,  and  children  (i.e.,  those 
States  not  presently  participating  in 
CSFP),  are  considered,  and  caseload 
assigned.  Paragraph  (aH2)(v)(A)  utilizes 
the  same  means  of  determining  a  State 
agencies'  capacity  to  serve  its 
potentially  eligible  women.  Infants,  and 
children,  and  for  assigning  caseload 
based  on  this  determination,  as 
described  in  paragraphs  (a)(2Xiii)  (B) 
and  (C).  State  agencies  may  not  request 
to  serve  the  elderly  in  their  initial  year 
of  service;  if  they  wish  to  serve  the 
elderly,  they  must  wait  for  the  following 
caseload  cycle,  as  described  in 
f>aragraph  (a)(4)  of  this  section,  which, 
as  previously  mentioned,  is  removed. 
This  rulemaking  redesignates  paragraph 
(a)(2)(v)  as  (aX2Xiv).  and  revises  it  to 
address  requesta  to  initiate  service  to 
elderiy  persons,  as  well  as  women, 
infenta.  and  children.  A  new  sentence  is 
added  stating  that  requesta  to  initiate 
service  to  women,  in&nts,  and  childrui 
shall  receive  priority  over  requesta  to 
initiate  service  to  the  eldwly,  in 
accordance  vrith  program  priorities 
established  in  §  247.7(bX2).  Section 
247.10(a)(2)(v)(A)  is  revised  to  utilize 
the  same  means  of  caseload  assignment 
described  above  in  revised  paiagnpha 
(aX2)(iii)  (B)  and  (C). 

Subparagraph  (B)  is  removed.  State 
agencies  are  no  longer  restricted  to 
serving  only  women,  infanta,  and 
childroi  in  their  first  year  of  opwationa. 

Section  247.24.  which  refers  to 
temporary  caseload  assignment 
procedures  that  were  applied  to  a 
previous  caseload  cycle,  is  removed,  as 
these  procedures  are  no  longer  relevant 


Stale  Plan  of  Operation 

In  accordance  with  §  247.5.  before  the 
beginning  of  the  fiscal  year.  State 
agencies  submit  to  PCS  a  plan 
describing  the  means  by  which  the 
program  will  be  ofierated  and 
administered.  Included  in  the 
information  that  State  agencies  must 
submit,  which  is  detailed  in  this 
section,  are  caseload  conversion 
requests,  plans  for  caseload  utilization, 
outreach  artivities,  and  docimientation 
of  data  supporting  requesta  to  serve  the 
elderly.  Revisions  to  the  regulatory 
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requirements  for  the  submission  of  this 
information  in  the  State  plan  are 
described  below. 

Currently,  imder  §  247.5.  State  agency 
requesta  to  convert  imfiAled  wcHnen, 
infante,  and  children  caseload  slote  to 
serve  the  elderly  are  made  during  the 
fiscal  year  as  an  amendment  to  the  State 
plan,  and  must  include  documentation 
supporting  the<ieed  for  elderly  service 
in  the  proposed  service  area,  and 
assurances  that  caseload  conversion 
may  be  accomplished  %vithout 
restricting  service  to  women,  infante, 
and  children  in  the  service  area.  The 
assignment  of  a  single  caseload  to  State 
agencies,  in  this  rule,  makes  caseload 
conversion,  and  the  attendant 
documentation,  unnecessary.  Hmce, 
language  in  the  introductory  text  of 
§247.5,  and  paragraph  (aMl6)  of  that 
section  addressing  caseload  conversion, 
ita  timing,  scope,  and  attendant 
documentation,  are  removed. 

Section  247.5(aK4),  which  addresses  a 
description  of  plans  for  conducting 
outreach  to  reach  maximum  caseload,  is 
amended  to  define  the  ol^ective  of 
outreach  activities  as  ensuring  that 
women,  infanta,  children,  and  elderly 
persons  are  aware  of  program  benefits, 
without  the  present  language  referring 
to  reaching  maximiim  oaseload.  Since, 
by  this  rulemaking,  caseload  may  be 
utilized  to  serve  either  population 
group,  it  is  important  to  specify  the  two 
population  groups  that  should  be 
targeted  in  outreach  activities.  In 
addition,  although  reaching  nuiiriiniim 
caseload  is  an  objective  that  this 
rulemaking  is  designed  to  help  State 
agencies  achieve,  it  is  not  a  r^ulatory 
requirement,  as  currmt  language 
implies. 

Section  247.5(aXl5)  currently  requires 
that  State  agencies  wishing  to  serve  the 
eldra-ly  provide  dociunentation.  as  part 
of  the  State  plan,  describing  the  extent 
of  need  for  elderly  service  in  the 
proposed  service  area.  Since  this  rule  is 
intended  to  provide  State  agencies  with 
the  flexibilify  to  utilize  a  single  assigned 
caseload  to  serve  their  needy  elderly 
without  the  need  to  request  caseload 
conversion  or  provide  attendant 
documentation,  this  section  is  amended 
to  require  such  documentation  only  of 
State  agencies  wishing  to  initiate  service 
to  the  elderly,  or  requesting  expansion 
caseload  to  serve  the  elderly. 
Additionally,  paragraph  (a)(15)(i)  is 
revised  to  remove  the  requirement  that 
demographic  statistics  be  included  as 
part  of  the  supporting  documentation. 
Lastiy.  the  language  in  paragraph 
(a)(15)(ii)  concerning  descriptions  of 
how  a  State  agency  will  meet  the  needs 
of  homebound  elderly  is  clarified, 
without  changing  ita  meaning. 


List  of  Snbfecta  in  7  CFR  Part  247 

Agricultural  commodities.  Food 
assistance  programs,  Infenta  and 
children,  Matnnal  and  child  health. 
Public  assistance  programs,  nutrition, 
women,  aged. 

Accordingly.  7  CFR  Part  247  is 
amended  as  follows. 

PART  247— COMMOOmr 
SUPPLEMENTAL  FOOD  PROGRAM 

1.  The  authority  dtetion  for  put  247 
is  revised  to  read  as  fDllowrs: 

Aatkority:  Sec  5,  Pub.L  93-86, 87  Stat 
249.  as  added  by  sac.  13b4(b)(2).  Pub.L  95- 
113,  91  StaL  980  (7  U.S.C.  612c  note);  sec. 
1335,  Pub.L.  97-98,  95  Stat.  1293  (7  U.S.C 
612c  note):  sec  209.  Pub.L.  98-8,  97  StaL  35 
(7  U.S.C  612c  note):  sec  2(8),  Pub.L.  98-92. 
97  Stat  611  (7  U.S.C  612c  note):  tec  1562. 
Pub.L  9»-198,  99  StaL  1590  (7  U.S.C  812c 
note):  sec  101(k).  Pub.L.  100-202:  asc 
1771(a).  Pub.L  101-624,  101  StaL  3806  [7 
U.S.C  612c  note);  sec  402(a),  Pub.L  104- 
127. 110  Slat  1028  (7  U.S.C  612c  note). 

2.  In  $247.5: 

a.  The  fifth,  sixth,  and  seventh 
sentences  of  the  introductory  text  of 
paragraph  (a)  are  removed; 

b.  Paragraphs  (aX4)  and  (aXlS)  are 
revised; 

c.  Paragraph  (aXl6)  u  removed. 
The  revisions  read  as  follows: 


fa<7.s 


asancy  plan  of  progran 


(a)*  *  • 

(4)  A  description  of  any  plans  for 
conducting  outreach  to  ensure  that  all 
women,  infanta,  and  children,  and 
elderly  persons  are  aware  of  program 
benefita. 


(15)  If  a  State  agmcy  wishes  to  initiate 
service  to  the  elderly,  or  request 
expansion  caseload  to  serve  the  elderly, 
a  description  of  plans  for  providing 
program  benefita  to  elderly  persons 
within  the  State  during  the  caseload 
cycle.  Such  description  shall  include — 

(i)  An  identification  of  the  elderiy 
population  to  be  served,  including 
documentation  of  the  extent  of  need  in 
the  proposed  service  area;  and 

(ii)  A  description  of  the  means  by 
which  the  State  agency  ivill  meet  the 
needs  of  the  hom^wund  elderly. 
•        «        •        •        • 

3.  In  §247.10: 

a.  Paragraph  (aH2]  is  revised; 

b.  Paragraphs  (aXSj.  (aX4).  and  (aX5) 
are  removed. 

The  revision  reads  as  fiillows: 

fa47.ia 


fundhiy. 


(a) 


(2)  To  the  extent  that  funds  are 
available,  PCS  shall  assign  caseload  to 
State  agencies  in  the  following  order. 

(i)  State  agencies  for  the  three  eldoly 
faeding  projecta  in  Detroit,  New 
Orieans.  and  Des  Moines  shall  be 
assigned  caseload  equal  to  the  level  of 
participation  for  each  project  in 
December  1985. 

(ii)  Currently  participating  State 
agencies,  except  those  entering  their 
second  cycle  of  program  service,  shall 
receive  caseload  in  amounta  equal  to  tha 
greatest  of  their  total  participation  at 
women,  infanta,  and  children,  and 
elderly  persons  (except  for  caseload 
equal  to  the  December  1985  level  of 
participation  at  the  three  elderly  feeding 
projecta)  during  September,  or  monthly 
average  participation  for  the  period  July 
through  September,  or  for  the  prior 
fiscal  year,  provided,  however,  that  a 
State  agency  shall  not  receive  caseload 
under  thu  paragraph  in  excess  of 
caseload  assigned  for  the  preceding 
caseload  cycle.  Stete  agencies  entering 
their  second  caseload  cycle  of  program 
service  shall  receive  caseload  equal  to 
the  caseload  level  assigned  for  their  first 
cycle  of  program  service. 

(iii)  Requesta  from  cunentiy 
participating  State  agencies  to  expand 
service  to  women,  infanta,  and  children, 
and  the  elderly,  shall  be  addressed  in 
the  following  manner.  Expansion 
requesta  to  increase  sovice  to  women, 
infents,  and  children  shall  receive 
priority  over  expansion  requesta  to 
increase  service  to  the  eldwly. 

(A)  State  agencies  shaU  be  eligible  to 
receive  expansion  caseload  only  if, 
diuing  the  preceding  September,  the 
period  July  through  September,  or  the 
prior  fiscal  year,  their  monthly  average 
participation  equalied  at  least  90  percent 
of  their  assigned  caseload  level  for  the 
preceding  caseload  cycle. 

(B)  State  agencies  requesting 
expansion  caseload  to  increase  service 
to  women,  infanta,  and  children  shall  be 
assigned  the  lesser  of  an  aqtul  share  of 
available  caseload  or  the  amount  of 
expansion  caseload  FC:S  has  determined 
that  the  State  agency  needs  and  can 
effectively  manage.  If  any  State 
agencies'  shares  exceed  their  approved 
requesta,  the  excess  caseload  shall  be 
divided  equally  among  State  agencies 
whose  approved  requesta  exceed  their 
shares. 

(C)  State  c^ncies  requesting 
expansion  caseload  to  increase  service 
to  the  rideriy  shall  be  assigned  the 
lesser  of  an  equal  share  of  available 
caseload  or  thi^  amount  of  expansion 
caseload  PCS  has  determined  that  the 
State  agency  needs  and  can  efiiectively 
manage.  If  any  Stete  agencies'  shares 
exceed  their  approved  requesta,  the 
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excess  caseload  shall  be  divided  equally 
among  State  agencies  whose  approved 
requests  exceed  their  shares. 

(iv)  Requests  from  State  agencies  to 
initiate  progrun  service  for  women, 
infants,  and  children,  and  the  elderly 
shall  be  addressed  in  the  following 
manner.  Requests  to  initiate  service  to 
women,  in£uits,  and  children  shall 
receive  priority  over  requests  to  initiate 
service  to  the  elderly. 

(A)  State  agencies  with  approved 
State  plans  incorporating  requests  for 
program  initiation  to  provide  service  to 
women,  in&nts,  and  children  shall  be 
assigned  caseload  in  the  same  manner 
described  in  paragraph  (aK2)(iiiKB)  of 
this  section. 

(B)  State  agencies  with  approved  State 
plans  iiK»rporating  requests  for 
program  initiation  to  provide  service  to 
the  elderly  shall  be  assigned  caseload  in 
the  same  manner  described  in  paragraph 
(aK2XiiiMC)  of  this  secticm. 


1*47^4    [Rmowed] 

4.  Section  247.24  is  removed. 

Dated:  October  15. 1997. 
Tv«ttBS.{ 


Acting  AdnmuMtrator,  Food  and  Conauner 

Service. 

(FR  Doc  97-2a060  Ftlad  10-22-97:  S:45  ami 


D9ARTMENT  OF  AGRICULTURE 

Agricultural  IMMlMtlng  Service 

TCFRPwtfM 

{DockM  Na  FV97-430-1 IFR] 

Tart  CheniM  Qrawn  in  Itw  States  of 
■BcwgHi,  Naw  Tora,  parmsyivania, 
Oragofii  Utah,  WaaMngton,  and 


FataWI  Bhmanl  of  Lata  Paymanl  and 
t  Chamaa  on  DeHnaiMnt 


:  Agricultural  Marketing  Service, 
USDA. 

ACnOH:  Interim  final  rule  with  request 
for  comments. 


This  interim  final  rule 
establishes  an  assessment  rate  for  the 
1997-96  and  subsequent  fiscal  periods 
to  cover  expenses  incurred  by  the 
Cherry  Industry  Administrative  Board 
(Board)  under  Marketing  Order  No.  930. 
This  rule  also  establishes  an  interest  rate 
and  lalB  payment  charge  on  delinquent 
aaaaanMBfli  owed  by  handlers  under 
the  tait  cheiTy  marketing  order.  The 
Board  is  responsible  for  local 
administration  of  the  marketing  order. 
Authorization  to  astett  tart  checiy 


handlers  will  enable  the  Board  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  interest  rate  and  late  payment 
charges  will  contribute  to  the  efficient 
operation  of  the  program  by  ensuring 
adequate  funds  are  available  to  cover 
budgeted  expenses  incnrred  under  the 
marketing  order.  The  1997-98  fiscal 
period  coven  the  period  July  1,  through 
June  30. 

DATES:  Effective  on  October  24, 1997. 
Comments  received  by  December  22, 
1997  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  room  2525-S.  P.O.  Box  96456, 
Washington.  DC  20090-6456;  Fax:  (202) 
720-5698.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Patricia  A.  Petrella.  Marketing 
Specialist,  and  Kenneth  G.  Johnson, 
R^onal  Manager.  DC  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS.  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  EX:  20090-6456; 
telephone  (202)  720-2491,  Fax  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S.  Washington,  DC  20090-6456; 
telephone (202) 720-2491;  Fax  (202) 
720-5698. 

SUPn-BBfTARY  WTORMATIOII.  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  930  (7  CFR  part  930), 
regulating  the  handling  of  tart  cherries 
grown  in  the  States  of  Michigan.  New 
York,  Peiuisylvania.  Oregon,  Utah, 
Washington,  and  Wisconsin,  hereinafter 
referred  to  as  the  "order."  The 
marketing  agreement  and  order  are 
efisctive  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C  601-674),  hereinafter 
ralHTed  to  as  the  "Act" 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
coniiwmance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  avil  Justice 
Reform.  Under  the  marketing  order  now 
in  effsct.  tart  checiy  handlos  are  subject 


to  assessments.  Funds  to  administer  the 
order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  tart  cherries 
beginning  July  1,  1997,  and  continuing 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15MA)  of  the  Act,  any 
handler  sub)ect  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  ordOT,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
en^  of  the  ruling. 

The  tart  cherry  marketing  order  in 
section  930.31  provides  that  one  of  the 
duties  of  the  Board  is  to  submit  to  the 
Secretary  a  budget  for  each  fiscal  period, 
prior  to  the  begiruiing  of  such  period, 
including  a  report  explaining  the  items 
appearing  therein  and  a 
recommendation  as  to  the  rates  of 
assessments  for  such  period.  The 
recommendations  concerning  the 
proposed  assessment  rate  are  discussed 
in  a  public  meeting.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input 

At  its  meeting  on  January  8  and  9, 
1997,  the  Board  unanimously 
reconunended  expenditures  of 
$650,000.  and  an  assessment  rate  of 
$0.0025  per  pound  of  tart  cherries 
handled  during  the  1997-1998  crop  year 
and  subsequent  crop  years.  The 
recommended  expenditure  figure  covers 
expenses  for  the  1997-98  fiscal  period, 
as  well  as  expenses  incurred  in 
connection  with  the  start-up  of  the 
program  beginning  on  January  1. 1997, 
when  the  first  public  meeting  of  the 
newly  formed  Board  took  place.  The  tait 
cheny  marketing  order  became  efiisctive 
on  September  25.  1996.  The  Department 
has  approved  the  Board's  1997-98 
budget  of  expenses.  Until  assessment 
income  is  available,  the  Board  may 
'^btain  fnnds  through  a  lending 
institution  to  fiind  Board  operatione. 
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The  Board  will  begin  to  assess 
handlers  as  soon  as  possible  after  the 
effoctive  date  of  this  interim  final  rule, 
and  all  assessments  will  be  due  to  the 
Board  office  by  November  30. 1997.  for 
this  season  only.  Fut\ire  assessment 
payments  will  be  due  to  the  Board  office 
by  October  1.  Major  expenditures 
reoonunended  by  the  Board  for  the 
1997-98  fiscal  period,  ending  June  30, 
1998,  and  expenditures  for  the  prior  six 
months,  are  $25,000  for  interest, 
$175,000  for  Board  meeting  expenses, 
$150,000  for  salaries,  $100,000  for 
administration,  and  $200,000  for 
compliance.  For  the  six  month  period 
from  January  1, 1997,  through  June  30. 
1997,  the  expenses  were  $59,000. 

The  assessment  rate  recommended  l^ 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  tart  cherries.  Tart  cherry 
shipments  for  the  1997-98  crop  year 
were  estimated  at  260  million  pounds 
and  were  pro)ected  to  provide  $650,000 
in  assessment  income  which,  along  with 
interest  income,  should  have  been 
adequate  to  cover  budgeted  expenses.  At 
this  time,  actual  production  figures  are 
available.  Crop  production  for  the  1997— 
98  season  is  now  projected  at 
278.989,653  pounds.  Assessment 
income,  based  on  this  crop,  will  be 
adequate  to  cover  this  year's  expenses, 
even  with  the  reduced  assessment  rate 
for  juice,  juice  concentrate  and  puree. 
Fvmds  in  any  reserve  will  be  kept  within 
the  current  approximately  one  year's 
operational  expenses  pomitted  by  the 
order. 

This  interim  final  rule  establishes  an 
interest  rate  of  12  percent  per  annum 
and  a  late  payment  charge  equal  to  10 
percent  of  the  unpaid  balance  of  the 
assessment  amount  due.  The  interest 
rate  will  be  applied  to  any  assessment 
not  paid  within  30  days  of  the  October 
1  due  date.  However,  the  October  1  date 
will  be  extended  to  November  30, 1997, 
for  the  1997-98  crop  year  only.  The  late 
pajrment  fee  on  the  unpaid  assessment 
balance  by  a  handler  will  be  assessed  90 
days  after  the  October  31  due  date  for 
this  season  and  October  1  for  foture 
seasons. 

Section  930.41(a)  of  the  marketing 
order  provides  for  the  payment  by 
handlers  of  a  pro-rata  shue  of  the  cost 
of  administering  the  program  under  the 
order.  The  payment  is  in  the  form  of  a 
uniform  assessment  rate  applied  to  each 
handler's  cherry  acquisitions.  In 
addition,  section  930.41(f)  provides  that 
assessments  will  be  calculated  on  the 
basis  of  pounds  handled  provided  that 
the  formula  adopted  by  the  Board  and 
approved  by  the  Secretary  for 
determining  the  rate  of  assessment  will 
compensate  for  differences  in  the 


ntunber  of  pounds  of  cherries  utilized 
for  various  cherry  products  and  the 
relative  marioet  ^ues  of  such  cherry 
products. 

Section  930.41  also  provides  that  if  a 
handler  does  not  pay  an  assessment 
within  the  time  prescribed  by  the  Board. 
the  awennment  may  be  subject  to  an 
interest  or  late  payment  charge,  or  both. 

A  new  section  930.141,  specifies  that 
assessments  be  subject  to  an  interest 
charge  of  1  percent  per  month  on  any 
unpaid  assessment  balance  beginning  30 
days  from  the  due  date  prescribed  by 
the  Board.  The  Board  requires  that  idl 
assessments  be  paid  by  October  1  of 
each  crbp  year.  However,  assessments 
will  be  due  on  November  30.  1997,  for 
the  1997-98  season  only.  The  October  1 
date  specified  herein  will  apply  to  all 
future  seasons. 

Assessments  are  the  main  source  of 
funds  to  pay  Board  expenses.  The 
failure  of  handlers  to  pay  assessment 
obligations  promptly  results  in  added 
expense  and  operational  problems  for 
the  Board.  Authority  wras  placed  in  the 
order  to  levy  interest  and  late  payment 
charges  on  delinquent  assessments.  The 
interest  rate  and  late  payment  charges  in 
this  interim  final  rule  are  similar  to 
those  established  under  other  marketing 
ordera.  To  attempt  to  collect  driinquent 
assessments,  the  Board  will  incur  the 
added  expense  of  sending  out  additional 
invoices  and  contacting  each  delinquent 
handler  by  phone,  in  person,  or  by  fax. 
Nonpajrment  or  late  payment  of 
assessments  hampers  the  operaticm  of 
the  Board. 

Handlers  will  have  ample  time  to  pay 
their  assessments  and  avoid  incinring 
the  additional  charges.  Any  amount 
paid  by  the  handler  will  be  credited 
upon  receipt  in  the  Board  office. 

Interest  and  late  payment  charges  will 
provide  incentive  for  handlers  to  remit 
assessments  in  a  timely  manner,  with 
the  intent  of  creating  a  fair  and  equitable 
process  among  all  industry  handlers.  It 
Mrill  not  impose  any  costs  on  handlers 
who  pay  their  assessments  on  time,  and 
will  contribute  to  the  efficient 
administration  of  the  program. 

In  its  deliberations,  the  Board 
discussed  lower  rates  when 
recommending  the  interest  rate  and  late 
payment  charge  but  decided  that 
prompt  payment  of  assessments  by 
handlers  was  crucial  to  the  operation  of 
the  program.  Therefore,  the  Board 
recommended  an  interest  rate  and  late 
payment  charge  deemed  to  be  sufficient 
to  serve  as  an  incentive  to  handlera  to 
be  prompt  with  their  payment  of 
assessments. 

A  proposed  rule  concerning  this 
action  was  issued  by  the  E)epartment  on 
June  27. 1997.  and  published  in  the 


Federal  Registo-  on  Thursday,  July  3. 
1997  (62  FR  36020).  The  rule  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register.  A  30-day 
comment  period,  which  ended  on 
August  4. 1997.  was  provided  to  allow 
interested  persons  to  respond  to  the 
proposal. 

Two  comments  were  received  during 
the  comment  period  in  response  to  the 
proposal.  The  commenters.  representing 
a  tart  cherry  grower — handier,  and  an 
industry  organiration,  (^>posed  the 
projposed  rule. 

Ine  first  commenter  urged  the 
Department  to  reject  the  proposed  rule 
because  the  commenter  is  concerned 
that  the  Board  may  be  improperly 
constituted  at  this  time  and  unable  to 
administer  any  program  under  7  CFR 
pwrt  930  in  a  legitimate  maimer.  The 
commenter  stated  that  some  of  the 
Board  members'  participation  in  certain 
sales  constituencies,  should  be 
addressed.  The  commenter  further 
stated  that  no  decision  recommended  to 
the  Secretary  by  the  Board  should  be 
finalized  or  be  allowed  to  be  imposed 
upon  the  industry  in  an  intnim  final 
fashion. 

The  Board  vras  properly  nominated  in 
accordance  with  Department 
procedures,  and  selected  on  December 
20, 1996.  The  Board  recommended  an 
assessment  rate  and  late  payment  and 
interest  charge  at  its  January  1997 
meeting.  At  that  time,  one  of  the  sales 
constituencies  in  question  had  not  yet 
been  established.  Concerns  which  have 
been  raised  about  the  constituency  and 
questions  about  the  eligibility  of  certain 
members  to  serve  on  the  Board  are 
currently  undw  review  by  the 
Department. 

'The  second  commenter  raised  eight 
issues  in  his  conunent.  First,  the 
commenter  stated  that  the  public  and 
the  industry  cannot  respond  effsctivdy 
to  the  proposed  assessment  without 
knowing  how  the  money  will  be  u%ed. 
and  that  it  is  impossible  to  determine, 
for  example,  whether  the  money  will  be 
spent  in  conformity  with  the  marketing 
order.  The  commenter  also  stated  that 
the  fact  that  the  proposed  assessment 
rate  is  formulated  and  discussed  at  a 
public  meeting  and  that  affected  posons 
have  an  opportunity  to  participate  and 
provide  input  is  irrelevant 

The  proposed  rule  contained  a 
description  of  the  major  expenditures 
recommended  by  the  Board  which  is 
repeated  here.  The  Board's 
recommendation  regarding  such 
expenditiues  are  subject  to  approval  by 
the  Department.  Furthermore,  the 
Department  has  oversight  responsibility 
over  marketing  order  committees  to 
ensure  that  marketing  order  funds. 
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collected  through  handler  assessments, 
are  spent  in  accordance  with  order 
provisions.  The  public  is  provided  the 
opportiinity  to  comment  on  whether  the 
assessment  rate  is  at  an  appropriate 
level  to  fund  the  activities  of  the  Board. 
In  addition,  since  all  meetings  are 
opened  to  the  public,  interested  persons 
can  raise  concerns  and  such  concerns 
can  be  discussed  in  an  open  fionun.  This 
allows  another  opportiuiity  for  public 
input  in  this  rulemaking  procedure. 

Second,  while  recognizing  that  the 
assessment  is  subject  to  legal  challenge 
and  judicial  review,  it  is  the 
commenters  view  that,  under  the 
regulations,  handlers  should  receive  a 
refund  if  their  challeage  is  successful. 
The  commenter  asked  that  the  proposal 
be  modified  to  provide  for  such  refund 
and  to  ban  interest  and  late  payments 
(which  the  commenter  called  a  '*tax") 
while  a  good  fiuth  legal  challenge  is 
pending. 

The  Act  provides  that  handlers 
regulated  by  marketing  orders  pay  their 
pro-rata  share  of  expenses,  as  the 
Secretary  may  find  are  reasonable  and 
likely  to  be  incurred  during  a  specified 
period  for  the  maintaining  and 
functioning  of  the  marketing  order.  It 
does  not  impose  any  requirements 
concerning  refunds.  Furthermore,  late 
chaises  and  interest  payments  are  not  a 
tax  and  are  common  in  many  of  USDA's 
conunodity  programs. 

Oimmenter's  third  point  in 
opposition  to  the  rule  wras  that  it  cannot 
be  made  retroactive  to  cherries  already 
received  by  handlers.  The  assessments 
imposed  by  the  rule  are  consistent  ¥vith 
provisions  of  the  order  which  provide 
for  the  payment  of  MMi^BBnts  on 
cherries  bandied  during  a  specified 
fiscal  period  to  cover  costs  of 
administering  the  program.  The  order 
further  provides  that,  in  the  event  it  is 
found  that  an  increase  in  the  aaaaaaniant 
rate  is  needed  to  cover  expenses,  such 
increase  would  apply  to  all  cherries 
handled  during  the  period.  Therefore, 
retroactivity  is  not  at  issue  in  this 
rulemaking. 

The  fourth  issue  raised  by  the 
conunenter  stated  that  the  Department 
has  not  published  sufficient  rules  and 
regulations  designed  to  implement  this 
new  marketing  order.  Therefore,  the 
industry  cannot  judge  whether  or  not 
the  program  is  being  administered  in 
accordance  with  the  order  so  that  it 
should  be  supported  with  assessments. 
It  was  also  the  commenter's  view  that 
there  was  ample  time  to  develop 
regulations  through  notice  and  conmient 
rulemaking  and  thoefore  interim  final 
rules  shovld  not  be  used. 

The  Board  has  wrorked  diligently  in 
diacuacing  and  formulating  rules  and 


regulations  to  implement  authorities 
under  this  new  marketing  order.  It  met 
January,  February.  March,  Jiuie  and 
September  of  1997,  and  recommended 
rulemaking  actions  at  various  meetings. 
However,  since  this  is  a  new  program, 
these  recommendations  needed  to  be 
discussed  at  more  than  one  meeting, 
and  in  some  instances,  modified. 
Therefore,  there  was  not  as  much  time 
as  the  commenter  suggests  to  develop 
and  publish  the  various  rules  necessary 
to  administer  the  program. 

The  fifth  issue  raised  by  the 
commenter  concerns  the  make-up  of  the 
Board.  The  commenter  states  that  most 
Board  members  have  become 
disqualified  because  of  their 
membership  in  two  cooperatives,  and 
that  no  corrective  action  has  been  taken 
to  resolve  this  matter. 

The  Department  is  aware  of  this  issue 
and  it  is  ciurently  under  review.  As 
soon  as  such  review  is  completed,  the 
Department  will  take  any  action  which 
is  deemed  necessary. 

The  sixth  issue  raised  by  the 
commenter  stated  that  the  proposal 
provides  for  assessments  that  will 
continue  from  season  to  season.  The 
comment«'  stated  that  this  is  improper 
especially  since  this  is  a  new  program. 
The  industry  may  not  wish  to  fund 
succeeding  years'  budgets  at  this  level, 
especially  if  volume  controls  are  not 
used,  or  may  wish  to  delete  certain 
budget  items  in  their  entirety. 

As  previously  stated  in  the  proposed 
rule,  this  assessment  rate  established  by 
this  interim  final  rule  will  continue  in 
effect  until  the  Board  recommends  a 
change  to  the  assessment  rate  or  the 
Department  sees  a  need  for  such  a 
change.  If  voliune  regiilations  are  not 
implemented  during  a  crop  3rear.  the 
Board  would  be  asked  to  consider  the 
impact  of  that  on  its  budget  and  whether 
a  decrease  in  the  assessment  rate  is 
warranted.  The  Department  would  then 
issue  a  proposed  rule  recommending 
establishment  of  a  new  assessment  rate 
for  the  tart  cherry  industry. 

Seventh,  the  commoater  stated  that 
the  proposal  improperly  assiunes  that 
the  Secretary  will  impose  volume 
control,  and  includes  at  least  $200,000 
to  fund  such  program.  No  such  decision 
has  been  made.  "Hie  commenter  further 
states  that  no  proposed  rule  regarding 
voliune  regulation  has  ever  been  placed 
in  the  Federal  Eegiater.  The  conunenter 
asserted  that  the  proposed  assessment 
should  be  redu<»d  to  reflect  the  lack  of 
any  voliune  control  during  the  1997-98 
season. 

The  Board  formulated  its  budget  in 
January  1997  and  allocated  funds  for 
compliance  if  volume  regulation  were 
recommended  and  impoaed.  In  the 


absence  of  volume  control,  appropriate 
adjustmeats  can  be  made  to  die  budget. 

Finally,  the  commenter  stated  that  the 
12  percent  interest  rate  and  10  percent 
late  payment  penalty  are  excessive  and 
unreasonable.  At  most,  the  interest 
charged  should  not  exceed  the  marginal 
rate  charged  to  the  Board  for  any  actual 
borrowings  needed  to  meet  current 
needs.  The  commenter  fiulher  stated 
that  the  final  rule  should  include  a  grace 
period  for  handlers  who  are  in  good 
faith  experiencing  financial  difficiUty. 
In  addition,  handlers  should  not  have  to 
pay  assessments  until  cherries  are  sold. 

As  previously  stated,  the  Board 
reviewed  the  interest  rate  and  late 
payment  charge  and  decided  that  it  had 
to  be  large  enough  to  be  a  penalty  and 
to  encourage  handlers  to  pay  their 
assessments  on  time.  The  rates 
established  are  similar  to  those 
established  under  other  marketing 
orders.  Handlers  will  have  until  October 
1  to  pay  their  assessments  which  is 
adequate  time  for  handlers  to  plan  for 
such  payment.  Since  handlers  are 
assessed  uniformly,  the  due  date  should 
be  uniform  across  the  industry.  The 
Board  cannot  wait  for  payment  of 
assessments  while  handlers  are  selling 
their  cherries  at  various  times. 

Accordingly,  no  changes  will  be  made 
to  the  proposed  rule,  based  on  the 
comments  received.  However,  the 
Department  is  issuing  this  interim  final 
rule  to  provide  an  additional 
opportunity  for  the  public  to  comment 
on  the  modification  discussed  below. 

The  order  provides  that  when  an 
assessment  rate  based  on  the  niunber  of 
pounds  of  cherries  handled  is 
established  it  should  provide  for 
differences  in  relative  market  values  for 
various  cherry  products.  The  discussion 
of  this  provision  in  the  order 
promulgation  record  indicates  that 
proponents  testified  that  high  value 
products  such  as  frozen,  canned,  or 
dried  cherries  would  be  assessed  one 
rate  while  cherries  used  to  make  low 
value  products  such  as  juice,  juice 
concentrate  or  puree  would  be  assessed 
at  one  half  that  rate.  Since  the  S0.0025/ 
pound  assessm«it  proposed  by  the 
Board  does  not  refiect  such  differences 
in  product  value,  the  rule,  as  previously 
proposed,  will  be  modified  and  the 
$0.0025/pound  assessment  rate  will  be 
applicable  to  cherries  used  in  products 
other  than  juice,  juice  concentrate,  or 
puree.  The  USOA  is  modifying  this 
action  to  reflect  the  intent  of  the  ordw 
by  setting  a  rate  of  S0.0125  per  pound 
for  cherries  used  in  juice,  juice 
concentrate  or  puree.  This  rate  is  based 
on  the  evidence  presented  by  the 
proponents  of  the  cwder.  Interested 
persons  will  have  the  opportunity  to 
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comment  on  this  modified  rule.  If  it  is 
determined  the  assessment  rates  do  not 
generate  sufficient  funds  to  cover 
expenses,  the  order  authorizes  the 
Secretary  to  increase  the  rate  any  time 
during  or  after  the  fiscal  period.  The 
Department  and  the  Board  will  continue 
to  study  this  matter  to  see  if  any  other 
products  should  have  different 
assessment  rates. 

Data  from  the  National  Agricultural 
Statistics  Service  (NASS)  states  that  for 
1996,  utilization  for  juice,  wine  or 
brined  uses  was  8.0  million  pounds  for 
all  districts  covered  under  the  marketing 
order.  The  total  processed  amount  for 
tart  cherries  for  the  1996  crop  year  was 
256.1  million  pounds.  Juice,  wine,  or 
brined  represents  about  3  percent  of  the 
total  processed  crop.  Data  for  this 
season  is  not  available  at  this  time. 
However,  based  on  the  data  from  the 
previous  season,  it  seems  that  juice, 
juice  concentrate  and  puree  is  a  very 
small  percentage  of  the  crop.  Therefore, 
the  modification  discussed  above 
should  have  an  insignificant  effect  on 
the  monies  collected  for  assessments 
this  season.  As  previously  discussed  the 
Board  could  recommend  an  increase  in 
the  assessment  rate  if  such  rate  does  not 
generate  the  funds  needed  for  this 
season. 

Pursuant  to  requirements  set  forth  in 
the  R^ulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
regulatory  flexibility  aiialysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  the  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
luiique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibifity. 

There  are  approximately  1 ,220 
producers  of  tart  cherries  in  the 
production  area  and  approximately  40 
handlos  subject  to  r^ulation  imder  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $54)00.000.  The  majority  of  tart 
cherry  producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  establishes  an  assessment 
rate  for  the  1997-98  and  subsequent 
fiscal  periods  to  cover  expenses  of  the 


Board  at  $0.0025  per  pound  of  tart 
cherries  used  in  the  production  of  tart 
cherry  products  other  than  juice,  juice 
concentrate  and  puree,  and  S0.0125  per 
pound  for  juice,  juice  concentrate  and 
puree.  The  Board  unanimously 
recommended  expenditures  of  $650,000 
for  expenses  incurred  during  the  1997- 
98  fiscal  period  as  well  as  for  those 
incurred  during  the  start-up  period 
begiiming  January  1, 1997.  From 
January  1,  1997,  through  June  30,  1997,   - 
the  expenses  for  this  six  month  period 
was  $59,000.  The  expenses  for  the 
1997-98  fiscal  period  are  proiected  at 
$591,000.  Tart  cherry  shipments  for  the 
year  were  estimated  at  260  million 
pounds,  which  would  have  provided 
$650,000  in  assessment  income 
(260,000,000  poimds  at  $0.0025  pw 
poiuid)  and  would  have  been  adequate 
to  cover  this  year's  expenses.  At  this 
time,  actual  production  figures  are 
available.  Crop  production  for  the  1997- 
98  season  is  278,989,653  poimds. 
which,  eVen  with  the  reduced 
assessment  rate  for  juice,  juice 
concentrate,  and  puree,  will  provide 
adequate  assessment  income  to  cover 
this  year's  expenses.  Fiuuis  in  any 
reserve  will  be  kept  within  the 
maximum  permitted  under  the  order. 

The  Board  discussed  alternatives 
when  recommending  the  interest  rate 
and  late  payment  charge.  The  Board 
discussed  lower  rates,  but  decided  that 
prompt  payment  of  assessments  by 
handlers  is  crucial  to  the  operation  of 
the  program.  Therefore,  the  Board 
recommended  an  interest  rate  and  late 
payment  charge  deraned  to  be  sufficient 
to  serve  as  an  incentive  to  handfers  to 
be  prompt  with  their  payment  of 
assessments. 

Major  expenditures  recommended  for 
the  18-month  period  ending  in  June  30, 
1998,  include  $25,000  for  interest, 
$175,000  for  Board  meeting  expenses, 
$1504)00  for  salaries.  $200,000  for 
program  compliance.  The  $200,000  for 
compliance  was  deemed  necessary  in 
the  event  volume  control  regulations  are 
implemented  during  the  1997-98 
season.  The  Board  discussed  setting  an 
assessment  rate  that  would  allow  for 
sufficient  operation  of  a  volume  control 
program  for  the  upcoming  season.  With 
regaixis  to  alternatives,  this  rate  may  be 
adjusted  by  the  Secretary,  if  necessary. 
Accordingly,  the  Department  believes 
that  since  the  assessments  are  necessary 
to  make  fiuMls  available  to  cover  the 
initial  costs  of  implementing  the  new 
order,  including  operation  of  a  volume 
control  program  for  the  upcoming 
season,  if  implemented,  the  assessment 
rate  will  be  as  recommended  by  the 
Board,  and  modified  by  the  Department 


This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
on  either  small  or  large  tart  cherry 
handlers.  As  with  all  Federal  marketing 
order  programs.  re(>orts  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  The  new  forms  for  the 
operation  of  the  order  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  have  been 
assigned  OMB  No.  0581-0177. 

The  interest  and  late  payment  charges 
were  also  discussed  at  a  public  meeting. 
The  Board  believes  the  interest  chaige  is 
a  reasonable  rate.  The  late  payment  fee 
is  high  enough  to  discourage  late 
payments  and  encourage  the  timely 
pajoaent  of  assessments  by  handlers. 

'This  interim  final  rule  provides 
incentive  for  handl«s  to  remit  "N 

assessments  in  a  timely  manner,  with 
the  intent  of  creating  a  fair  and  equitable 
process  among  all  industry  handlers.  It 
will  not  impose  any  costs  on  handlers 
who  pay  their  assessments  on  time,  and 
will  contribute  to  the  efficient 
administration  of  the  program. 

Handlers  who  do  not  pay  their 
assessments  on  time  will  be  able  to  reap 
the  benefits  of  Board  programs  at  the 
expense  of  others.  In  addition,  they  will 
be  able  to  utilize  fonds  for  their  own  use 
that  Mrill  otherwise  be  paid  to  the  Board 
to  finance  Board  programs.  In  effect,  this 
will  provide  handlers  with  an  interest 
free  loan. 

Impfementing  interest  and  late 
payment  charges  will  provide  an 
incentive  for  handlera  to  pay 
assessments  on  time,  which  will 
improve  compliance  with  the  order.  It 
will  minimize  actions  taken  against 
handlos  who  fell  to  pay  assessments  on 
time  through  administrative  remedies  or 
the  Federal  courts.  These  remedies, 
currentiy  the  only  recourse  against 
handlers  who  fell  to  pay  assessments, 
can  be  cosdy  and  time  consuming.  This 
interim  final  rule  will  remove  any 
economic  advantage  gained  by  those 
handlers  who  do  not  pay  on  time,  thus 
helping  to  ensure  a  program  that  is 
equitable  to  all.  This  is  also  consistent 
with  standard  business  practices. 

^A^e  this  interim  final  rule  will 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  Howevw,  these 
costs  will  be  o&et  by  the  benefits 
derived  by  the  operation  of  the 
mari^ting  order. 

This  interim  final  rule  will  not  :«^ 

impose  any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  tart  chexty  handlers.  As 
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with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  The  Department  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  final  rule.  In  addition,  the  Board's 
meeting  was  widely  publicized 
throughout  the  tart  cherry  industry  and 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations  on  all  issues.  Like 
all  Board  meetings,  the  January  8  and  9, 
1997,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  these  issues. 
Finally,  interested  persons  were  invited 
to  submit  information  on  the  regulatory 
and  informational  impacts  of  this  final 
ntle  on  small  businesses,  and  none  were 
received. 

The  assessment  rate,  interest  rate  and 
late  payment  charge  established  in  this 
interim  final  rule  will  continue  in  effisct 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Seaetary  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  available  information. 

Although  the  assessment  rate,  interest 
rate  and  late  payment  charge  will  be 
effective  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  fiscal  period  to  recommend 
a  budget  of  expenses  and  consider 
recommendations  for  modification  of 
the  assessment  and  interest  rates  and 
late  payment  charge.  The  dates  and 
times  of  Board  meetings  are  available 
from  the  Board  or  the  Department. 
Board  meetings  ate  open  to  the  public 
and  interested  persons  may  express 
their  views  at  these  meetings.  The 
Department  will  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  or 
interest  rates  or  late  payment  charge  is 
needed.  Further  rulemaking  would  be 
imdertaken  as  necessary.  The  Board's 
1997-98  budget  has  already  been 
approved  by  the  Department  to  allow 
the  Board  to  expend  funds  that  they 
have  borrowed.  Budgets  for  subsequent 
fiscal  periods  will  be  reviewed  and,  as 
appropriate,  approved  by  the 
Ctepartment. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

A  proposed  rule  concerning  parts  of 
this  action  was  issued  by  the 
Department  on  June  27, 1997,  and 
published  in  the  Federal  Ksgister  on 
July  3, 1997  (62  FR  36020).  Copies  of  the 
proposed  rule  were  also  mailed  or  sent 


via  facsimile  to  all  tart  cherry  handlers. 
Finally,  the  proposal  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
wiU  tend  to  effectuate  the  declared 
■policy  of  the  Act. 

This  interim  final  rule  invites 
comments  on  an  assessment  rate  and 
establishment  of  late  pajrment  and 
interest  charges  on  delinquent 
assessments.  Any  comments  received 
will  be  considered  prior  to  finalization 
of  this  rule. 

Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  (he  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Handlers  have  received  and 
are  still  receiving  1997-98  crop  cherries 
from  growers,  the  fiscal  period  began 
July  1 ,  and  the  assessment  rate  applies 
to  all  cherries  received  during  the  1997- 
98  and  subsequent  fiscal  periods;  (2)  the 
Board  has  been  operating  using 
borrowed  funds  and  needs  revenue  to 
repay  such  funds  and  to  continue 
administering  the  program;  and  (3) 
handlers  are  aware  of  this  rule,  which 
was  recommended  at  a  public  meeting. 

List  of  Subfects  in  7  CFR  Part  030 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tart 
cherries. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  930  is  amended  as 
follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN.  NEW 
YORK.  PENNSYLVANIA,  OREGON. 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
Part  930  continues  to  read  as  follows: 

Anthortty:  7  U.S.C  601-«74. 

2.  A  new  subpart — Administrative 
Rules  and  Regulations  and  a  new 
section  930.141  are  added  to  read  as 
follows: 

Subpart— Administrative  Rules  and 
Raguiatlons 

§•30.141    CMInquwitanMwiMnta. 

(a)  Pursuant  to  §930.41.  the  Board 
shall  impose  an  interest  charge  on  any 


handler  whose  assessment  payment  has 
not  been  received  within  30  days  from 
the  due  date  of  October  1  of  each  crop 
year.  The  interest  rate  shall  be  a  rate  of 
one  percent  per  month  and  shall  be 
applied  to  the  unpaid  assessment 
balance  for  the  number  of  days  all  or 
any  part  of  the  unpaid  balance  is 
delinquent  beyond  the  30-day  payment 
period.  In  addition  to  the  interest 
charge,  the  Board  shall  impose  a  late 
payment  charge  on  any  handler  whose 
payment  charge  has  not  been  received 
within  90  days  fit)m  the  due  date  of 
October  1.  The  late  payment  charge 
shall  be  10  percent  of  the  unpaid 
balance. 

(b)  Due  date  for  the  1997-98  fiscal 
period.  For  the  1997-98  fiscal  period, 
the  due  date  for  assessments  shall  be 
November  30,  1997.  Any  interest  charge 
for  late  assessment  payments  shall  be 
accrued  30  days  after  the  November  30 
due  date  and  any  late  fee  shall  be 
accrued  90  days  after  the  November  30 
due  date. 

3.  A  new  subpart — assessment  rates 
and  a  new  section  930.200  are  added  to 
read  as  follows: 

Subpart— Assessment  Rates 

i  930.200    Handler  assessment  rats. 

On  and  after  the  effective  date  of  this 
rule,  the  assessment  rate  im{>osed  on 
handlers  shall  be  $0.0025  per  pound  of 
cherries  handled  for  tart  cherries  grown 
in  the  production  area  and  utilized  in 
the  production  of  tart  cherry  products 
other  than  juice,  juice  concentrate,  or 
puree.  The  assessment  rate  for  juice, 
juice  concentrate,  and  puree  products 
shall  be  $0.0125  per  pound. 

Dated:  October  17, 1997. 

Robnt  C  Keaney. 

Deputy  AdminiMtiator,  Fiuit  and  Vegetable 
Programs. 

(FR  Doc.  97-28130  Filed  10-20-97;  2:01  pmj 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Pan  1412 
RIN0660-AF2S 

Amendment  to  the  Production 
Flexibility  Contract  Regulations 

AGENCY:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 

1wni1<tnY;  This  interim  rule  amends  the 
production  flexibility  contract 
regulations  found  at  7  CFR  part  1412. 
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The  amendments  add  a  final  date  for 
producers  to  designate  payment  shares 
and  provide  supporting  documentation 
to  be  eligible  to  earn  contract  payments 
in  a  fiscal  year  when  payment  shares 
have  not  been  designated  in  such  fiscal 
year;  change  the  dates  by  which  a 
producer  or  owner  must  inform  coimty 
committee  of  changes  in  interest;  add  a 
final  date  for  producers  to  request 
advance  payments;  clarify  cash  lease 
provisions;  change  the  provisions  for 
determining  whether  a  lease  is  a  cash 
lease  or  a  share  lease  with  respect  to 
combination  leases;  and  change  the  date 
by  which  all  landowners,  tenants,  and 
sharecroppers  failing  to  reach  an 
agreement  regarding  the  division  of 
contract  payments  for  a  fiscal  year  must 
execute  a  contract  to  be  eligible  to 
receive  the  contract  payment  for  that 
fiscal  year. 

DATES:  Effective  Date:  October  23,  1997. 
Conunents  on  this  rule  must  be  received 
on  or  before  November  24. 1997  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scotty  M.  Abbott,  Farm  Service  Agency, 
United  States  Department  of 
AgriciUture.  STOP  0517, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0517,  telephone 
202-720-5422,  Internet  address: 
Sabbott9wdc.fiBa.usda.gov. 

SUPPtEMBITARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  and  therefore  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CCC  is  not  required 
by  5  U.S.C.  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule.  Section  161(d)  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996  (7  U.S.C.  7281) 
indicates  that  the  Secretary  is  to  issue 
regulations  without  respect  to  the  notice 
and  comment  provisions  of  5  U.S.C.  553 
and  other  statutory  and  regulatory 
requirements.  However,  the  Commodity 
Credit  Corporation  is  requesting 
comments  on  the  amendments  to  the 
regulations.  Accordingly,  this  interim 
final  rule  is  efiiective  upon  publication 
in  the  Federal  Eegistwr.  wiUi  30  d^s  for 
the  submission  of  comments. 

Enriranmental  Evafaution 

An  Environmental  Evaluation  with 
respect  to  the  proposed  rule  has  been 
completed.  It  has  been  determined  that 
this  action  wUl  not  have  significant 


adverse  effects  on  environmental  factors 
such  as  wildlife  habitat,  water  quality, 
air  quality,  land  use,  or  appearance. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  proposed  rule 
preempt  State  laws  to  die  extent  such 
laws  are  inconsistent  with  the 
provisions  of  this  rule.  The  provisions 
of  this  rule  are  not  retroactive.  Before 
any  judicial  action  may  be  brought 
concerning  the  provisions  of  this  rule, 
the  administrative  remedies  must  be 
exhausted. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015,  subpart  V. 
published  at  48  FR  20115  (June  24, 
1983). 

Paperwork  Redaction  Act 

The  amendments  to  7  CFR  part  1412 
set  forth  in  this  rule  were  previously 
approved  imder  OMB  Control  Number 
0560-0025.  An  information  collection 
notice  was  published  in  the  Federal 
Register  (62  FR  27216)  on  May  19, 1997. 
No  comments  were  received  regarding 
this  notice.  A  revised  information 
collection  package  has  beoi  submitted 
to  OMB. 

Executive  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  Government 

Unfiinded  Mandates  Refimn  Act  of 
19S5 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Titie  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Therefore,  this  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

DJacnsaion  of  ChangBS 

This  rule  amends  the  production 
flexibility  contract  r^ulations  as 
follows: 


Section  141 2^01    Production  flexibility 
contract. 

This  rule  adds  a  final  date  for 
producers  to  designate  payment  shares 
and  provide  supporting  documentation 
to  be  eligible  to  earn  contract  payments 
in  a  given  fiscal  year  when  payment 
shares  have  not  been  designated  in  such 
fiscal  year.  All  producers  sharing  in  the 
contract  payment  on  a  form,  whose 
payment  shares  have  not  been 
designated  for  such  fiscal  year  must  sign 
a  new  contract  designating  payment 
shares,  and  provide  supporting 
docuimentation  no  later  than  August  1  of 
such  fiscal  year  to  be  eligible  to  earn  a 
contract  payment  in  such  fiscal  year. 

Section  1412.207  Succession-in- 
interest  to  a  production  flexibility 
contract. 

This  rule  changes  the  dates  a 
producer  or  owner  must  inform  the 
county  committee  of  changes  in  interest 
A  producer  or  owner  must  inform  the 
county  committee  of  changes  in  interest 
by  August  1  of  the  fiscal  year  in  which 
the  change  is  made  if  producers  on  the 
contract  remain  the"  same  but  pajrment 
shares  change;  or  no  later  than  August 
1  of  such  fiscal  year,  if  a  new  producer 
is  being  added  to  the  contract 

Section  1412302    Contract  payment 
provisions. 

This  rule  adds  a  final  date  to  request 
advance  payments  for  fiscal  year  1998, 
and  each  subsequent  fiscal  year.  To 
receive  the  advance  payment  for  fiscal 
year  1998,  and  each  subsequent  fiscal 
year,  all  producers  sharing  in  the 
contract  payment  on  the  farm  must,  no 
later  than  15  days  prior  to  the  final  date 
to  issue  the  advance  payment 

(1)  Sign  the  contract  designating  * 
payment  shares  and  provide  supporting 
dociunentation,  if  applicable;  and 

(2)  Request  the  advance  payment 

Sectimi  1412.303    Sharing  ofamtract 
payments. 

This  rule  clarifies  that  a  lease  is  a  cash 
lease,  if  the  lessor  receives  only  a 
guaranteed  sum  certain  cash  payment 
or  fixed  quantity  of  the  crop.  This  rule 
also  changes  provisions  with  respect  to 
combination  leases.  Combination  leases 
are  leases  that  contain  provisions  for 
both  a  guaranteed  amoimt  such  as  a 
fixed  dollar  amount,  or  quantity  and  a 
share  of  a  crop  or  crop  proceeds. 
Combination  leases  include  those  leases 
that  provide  for  the  greater  of  a 
guaranteed  amoimt,  or  share  of  the  crop 
or  crop  proceeds.  The  amendment 
provides  that  all  combination  leases 
shall  be  considered  share  leases  for 
fiscal  year  1998,  and  later  fiscal  years. 
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Section  1412.304    Provisions  relating  to 
tenants  and  sharecroppers. 

This  rule  changes  the  date  by  which 
all  landowners,  tenants  and 
sharecroppers  failing  to  reach  an 
agreement  regarding  the  division  of 
contract  payments  for  a  fiscal  year,  must 
execute  a  contract  to  be  eligible  to 
receive  the  contract  payment  for  such 
fiscal  year.  If  the  landowners,  tenants 
and  sharecroppers  on  a  farm  fail  to 
reach  an  agreement  regarding  the 
division  of  contract  payments  for  a 
fiscal  year,  the  county  committee  shall 
make  the  payment  at  a  later  date  if  all 
persons  eligible  to  receive  a  share  of  the 
contract  payment,  have  executed  a 
contract  no  later  than  August  1  of  that 
fiscal  year,  and  subsequently  agree  to 
the  division  of  contract  payment. 

Liat  of  SidijectB  in  7  CFR  Part  1412 

Contract  acreage,  Contract  payments. 
Production  flexibility  contract, 
Succession-in-interest. 

Accordingly,  7  CFR  part  1412  is 
amended  as  follows: 

PART  1412— PRODUCTION 
FLEXIBHJTY  CONTRACTS  FOR 
WHEAT,  FEED  GRAINS,  RICE,  AND 
UPLAND  COTTON 

1.  The  authority  citation  for  part  1412 
continues  to  read  as  follows: 

Aathority-  7  U.S.C.  7201  et  seq.;  and  IS 
U.S.C  714b  and  714c. 

2.  Section  1412.201  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

|1412ini    ProducttonflwdbUityooflfract 

(c)  All  producers  sharing  in  the 
contract  payments  on  a  Cann  whose 
payment  shares  have  not  been 
desighated  for  a  fiscal  year,  must  sign 
the  contract  designating  payment  shares 
and  provide  supporting  documentatioD 
as  specified  in  parts  1400. 1405,  and  12 
of  this  title,  no  later  than  August  1  of  the 
fiscal  year  to  be  eligible  to  earn  a 
contract  payment  in  that  fiscal  year.  If 
all  producers  have  not  signed  the 
contract  by  this  deadline;  no  producers 
on  the  contract  will  be  eligible  for  a 
payment  for  that  turn  for  that  fiscal 
jrear. 

3.  Section  1412.207  paragraph  (d)  is 
revised  to  read  as  follows: 

il412.207    SuccwsiofHiHntwwt  to  a 
production  ItexMNty  contracL 

(d)  A  producer  or  owner  must  inform 
the  county  committee  of  changes  in 
interest  not  later  than: 

(1)  August  1  of  the  fiscal  year  in 
which  the  change  occiu^,  if  producers 
on  the  contract  temain  the  same,  but 
payment  shares  change;  or 


(2)  August  1  of  the  fiscal  year  in 
which  the  change  occurs  ,  if  a  new 
producer  is  being  added  to  the  contract. 

4.  Section  1412.302  paragraph  (b)  is 
revised  to  read  as  follows: 

11412.302  Contract  payment  provtatona. 

(b)  At  the  option  of  the  producer,  for 
fiscal  year  1997  and  each  subsequent 
fiscal  year,  50  percent  of  the  annual 
contract  payment  shall  be  {>aid  on 
December  15  or  January  15,  as  requested 
by  the  producer.  To  receive  the  advance 
payment  the  producers  on  the  Earm 
must  be  in  compliance  with  all 
requirements  of  the  contract  at  the  time 
of  the  advance  payment.  For  fiscal  year 
1998  and  each  subsequent  fiscal  year, 
all  producers  sharing  in  the  contract 
payment  on  the  farm  must,  no  later  than 
15  days  prior  to  the  final  date  to  issue 
the  advance  payment  sign  the  contract 
jiesignating  payment  shares  and  provide 
supporting  documentation  as  specified 
in  parts  1400,  1405.  and  12  of  this  tide, 
if  applicable;  and  request  the  advance 
payment.  If  all  producers  on  the  farm 
have  not  signed  the  contract  designating 
pajrment  shares,  according  to  this 
paragraph,  then  no  producers  will  be 
eligible  for  an  advance  payment  for  that 
farm  for  that  fiscal  year. 

5.  Section  1412.303  is  amended  by 
removing  paragraph  (a)(6)  and  revising 
paragraphs  (a)(2)  and  (a)(4)  to  read  as 
follows: 

11412.303  Sharing  of  oonlra^paymMit*. 

fal-  •  • 

(2)  A  lease  will  be  considered  a  cash 
lease  if  the  lease  provides  for  only  a 
guaranteed  sum  certain  cash  payment, 
or  a  fixed  quantity  of  the  crop  (for 
example,  cash,  pounds,  or  bushels  per 
acre). 

(4)  A  lease  shall  be  considered  a  share 
lease  if  the  lease  provides  for  both  a 
guaranteed  amount  such  as  a  fixed 
dollar  amount  or  quantity  and  a  share  of 
a  crop  or  crop  proceeds,  including 
leases  which  provide  for  the  greater  of 
a  guaranteed  amount  or  share  of  the 
crop  or  crop  proceeds. 

6.  Section  1412.304  paragraph  (b)  is 
revised  to  read  as  follows: 

§1412.304    Proviaions  relating  to  tananta 


(b)  Notwithstanding  the  provisions  set 
forth  at  §  1412.302(c),  if  the  landowners, 
tenants  and  sharecroppers  on  a  farm  Call 
to  reach  an  agreement  regarding  the 
division  of  contract  payments  for  a 
fiscal  year,  the  coimty  committee  shall 


make  the  payment  at  a  later  date  if  all 
persons  eligible  to  receive  a  share  of  the 
contract  payment,  have  executed  a 
contract  not  later  than  August  1  of  the 
applicable  fiscal  year  and  subsequenUy 
agree  to  the  division  of  contract 
payment. 

Signed  at  Washingtoa.  DC.  on  October  15. 
1997. 

Bmce  R.  Waber, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 

|FR  Doc.  97-28009  Filed  10-22-97;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Sarvica 
B  CFR  Part  245 

[EOIR  No.  119 1;  A.a  ORDER  No.  2120- 

97) 

RiN112S-AA20 

Exacuthra  Offica  for  Immigration 
Raviaw;  Ad)ustmant  of  Status  to  That 
of  Person  Admittad  for  Parmanant 
Residanca 

AQBtCY:  Executive  Office  for 
Immigration  Review,  Imihigration  and 
Naturalization  Service,  Justice. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMNURY:  This  interim  rule  amends  the 
date  by  which  aliens  must  file  and  pay 
for  their  applications  for  adjustment  of 
status  pursuant  to  section  245(i)  of  the 
Immigration  and  Nationality  act.  Such 
applications  are  adjudicated  by  the 
Executive  Office  for  Immigration 
Review,  including  the  Board  of 
Immigration  Appeals  and  the 
Immigration  Courts,  or  the  Immigration 
and  Naturalization  Service.  This  rule 
also  clarifies  the  procediu^  for  paying 
for  such  adjustment  applications  when 
filed  in  conjunction  with  motions  to 
reopen  or  reconsider. 

DATES:  Effective  Date:  This  rule  is 
effective  October  23, 1997. 

Comment  Date:  Written  comments 
must  be  received  on  or  before  December 
22,  1997. 

ADDRESSES:  Please  submit  written 
comments  to  Margaret  M.  Fhilbin, 
General  Counsel,  Executive  Office  tat 
Immigration  Review,  5107  Leesbur^g 
Pike,  Suite  2400,  Falls  Church,  Virginia, 
22041. 

FOR  FIMTHER  MFORMATKM  CONTACT: 
Margaret  M.  Philbin,  General  Counsel, 
Executive  Office  for  Inunigration 
Review,  5107  Leesbxug  Pike,  Suite  2400. 
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Falls  Church.  Virginia.  22041.  telephone 
(703) 305-0470. 

SUPPI.EMENTARY  INFORMATION:  On  August 
26,  1994,  Congress  enacted  the 
Department  of  Commerce,  Justice.  State, 
and  the  Judiciary  and  Related  agencies 
Appropriations  Act  of  1995.  Pub.  L. 
103-317.  Section  506(b)  of  this  law 
added  a  neiy  section  245(i)  to  the 
Immigration  and  Nationality  Act  (the 
Act)  which  allows  certain  persons 
already  in  the  United  States  to  adjust 
status,  despite  the  provisions  of  section 
245  (a)  and  (c)  of  the  Act,  upon  payment 
of  a  fee  in  addition  tq  the  base  filing  fee 
for  an  adjustment  of  status  application. 

On  July  23,  1997,  the  Immigration  and 
Natviralization  Service  (Service) 
published  an  interim  rule  with  request 
for  comments  (62  FR  39417)  concerning 
adjustment  of  status  applications  filed 
pursuant  to  section  245(i)  of  the  Act. 
The  supplementary  information  to  the 
interim  rule  reiterated  that  the 
provisions  of  section  245(1)  apply  only 
to  applications  filed  on  or  after  October 
1, 1994,  and  before  October  1, 1997.  See 
section  506(c)  of  Pub.  L.  103-317. 
However,  timely  filed  applications  may 
still  be  adjudicated  after  September  30, 
1997.  On  September  30,  1997.  the 
Executive  Office  for  Immigration 
Review  published  a  similar  rule  (62  FR 
50999)  that  enabled  the  Executive  Office 
for  Immigration  Review  to  complete 
adjudication  of  timely  filed  section 
245(i)  adjustment  applications  after 
'  September  30. 1997. 

This  program  was  due  to  terminate  on 
October  1, 1997.  However,  on 
September  30, 1997,  Congress  extended 
the  program  imtil  October  23. 1997. 
This  interim  rule  reflects  that 
applications  filed  subsequent  to  October 
1. 1994,  and  prior  to  October  23, 1997 
or  any  other  such  date  as  Congress  may 
determine  in  an  extension  of  section 
245(i)  of  the  Act,  will  be  adjudicated  to 
completion'by  an  officer  of  the  service 
or  EOIR 

This  interim  rule  makes  it  clear  that 
the  Service  and  EOIR  may  consider  a 
motion  to  reopen  or- reconsider  an 
application  for  adjustment  of  status  on 
the  basis  of  section  245(i)  of  the  Act  if 
the  applicant  submitted  a  copy  of  the 
application  for  adjustment  of  status,  a 
copy  of  Supplement  A  to  Form  1-485. 
and  any  other  required  documentation 
on  or  after  October  1, 1994,  and  before 
October  23, 1997,  or  any  other  such  date 
as  Congress  may  determine  in  an 
extension  of  section  245(i)  of  the  Act. 
However,  in  order  to  receive  the  benefit 
of  a  motion  to  reopen  or  reconsider  that 
has  been  granted,  the  applicant  must 
have  remitted  to  the  Inunigration  and 
Naturalization  Service  any  additional 


sum  required  by  section  245(i)  (the 
additional  sum  is  currenUy  $1,000) 
before  October  23, 1997,  or  any  other 
such  date  as  Congress  may  determine  in 
an  extension  of  this  provision.  This 
procedure  is  different  from  the 
procedures  previously  in  effect  for  filing 
motions  to  reopen  or  reconsider  with 
EOIR  and  which  continue  to  apply  to  all 
other  motions  filed  with  EOIR.  Those 
individuals  who  have  properly  filed 
motions  to  reopen  or  reconsider  in  order 
to  apply  for  adjustment  of  status  luider 
section  245(i)  but  who  have  not  yet  paid 
the  required  fee,  or  those  individuals 
whose  motions  have  been  granted  in  the 
past  but  who  have  not  yet  paid  the 
required  fee,  must  now  pay  that  fee  with 
the  Immigration  and  Natiiralization 
Service  before  October  23, 1997  or  any 
other  such  date  as  Congress  may 
determine  in  an  extension  of  this 
provision. 

The  implementation  of  this  rule  as  an 
interim  rule,  with  immediate  effect,  and 
with  provisions  for  post-promulgation 
public  comment,  is  based  upon  the 
"good  cause"  exceptions  found  at  5 
U.S.C.  553b  (B)  and  (d)(3).  Immediate 
implementation  of  this  rule  will  ensure 
that  all  applicants  for  adjustment  of 
status  under  section  245(i)  are  aware  of 
the  extended  application  period  and  the 
revised  procedures  for  paying  the     ,^ 
application  fee  when  submitting  a 
motion  to  reopen  or  reconsider. 

Regulatory  Flexibility  Ad 

In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  affects  only  those  aliens  who  are 
applying  to  adjust  their  status  under 
section  245(i)  of  the  Immigration  and 
Nationality  Act.  Therefore,  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  nvunber  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  residt  in  the 
expenditure  by  State,  local,  and  tribal 
govermnents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  wiU  not 
significantiy  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1096 

This  nde  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 


costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Attorney  General  has  determined 
that  this  rule  is  not  a  significmit 
regulatory  action  imder  Executive  Order 
No.  12866  and,  accordingly,  this  rule 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget 

Executive  Order  12612 

This  rule  has  no  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  No. 
12612. 

ExecutiTe  Order  12088,  Civil  Justice 
Reform 

The  rule  meets  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  No.  12988. 

List  (^Subjects  in  8  CFR  Fart  245 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  245  of  chapter  I  of 
tide  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PARr245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

1.  The  authority  citation  for  part  245 
continues  to  read  as  follows: 

AathoritT:  8  U.S.C.  1103, 1182. 1255;  8 
CFR  part  2. 

2.  In  §  245.10,  paragraphs  (c).  (d),  and 
(f)  are  revised  to  read  as  set  forth  below: 

3.  In  §  245.10,  paragraph  (e)  is 
amended  in  the  last  sentence  by 
removing  the  reference  to  "October  1. 
1997"  and  replacing  it  «vith  "October 
23, 1997  or  any  other  such  date  as 
Congress  may  determine  in  an  extension 
of  section  245(1)". 


1246.10    Ad)ustmont  of  status  upon 
payment  of  addttlonel  aum  under  PubHc 
Law  103-917. 


(c)  Application  period.  The  Service  or 
the  Executive  Office  for  Immigration 
Review  may  approve  an  application  for 
adjustment  of  statiis  pursuant  to  section 
245(i)  of  the  Act  if  such  application  was 
filed  either  on  or  after  October  1 ,  1994, 
and  before  October  23, 1997  or  any 
other  such  date  as  Congress  may 
determine  in  an  extension  of  section 
245(i).  If  an  alien  attempts  to  file  an 
adjustment  of  status  application  under 
the  provisions  of  section  245(i)  outside 
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of  this  time  period,  the  Service  will 
accept  the  application  and  base  filing 
fee,  as  set  forth  in  §  103.7(b)(1)  of  this 
chapter,  retxim  the  additional  sum  of 
Si  .000  to  the  alien,  and  either  the 
Service  or  the  Executive  Office  for 
Immigration  Review  will  adjudicate  the 
application  pursuant  to  section  245(a)  of 
the  Act.  If  the  alien,  in  such  a  case,  is 
not  eligible  for  adjustment  of  status, 
either  the  Service  %vill  issue  a  written 
notice  advising  the  alien  of  the  denial  of 
the  application  for  adjustment  of  status, 
or  the  Executive  Office  Ux  Immigration 
Review  will  deny  the  application  for 
adjustment  of  status. 

(d)  Adjustment  application  filed  on  or 
after  October  1,  1994,  dated  before 
Octobo"  23, 1997  or  any  adter  such  date 
as  Congress  may  determine  in  an 
extension  of  this  provision,  without 
Supplement  A  to  Form  1-485  and 
additional  sum.  An  adjustment  of  statiis 
applicant  will  be  allowed  the 
opportunity  to  amend  an  adjustment  of 
status  application  filed  in  accordance 
with  §  103.2  of  this  chapter  on  or  after 
October  1, 1994,  and  before  October  23, 
1997  or  any  other  such  date  as  Congress 
may  determine  in  an  extension  of 
section  245(i)  of  the  Act.  in  order  to 
request  consideration  under  the 
provisions  of  section  245(i),  if  it  appears 
that  the  alien  is  not  othentvise  ineligible 
for  adjustment  of  status.  If  the 
application  for  adjustment  of  status  is 
pending  before  the  Service,  the  Service 
shall  notify  the  applicant  in  writing  of 
the  Service's  intent  to  deny  the 
adjustment  of  status  application,  and 
any  other  requests  for  benefits  that 
derive  from  the  adjustment  application, 
unless  Supplement  A  to  Form  1-485  and 
any  required  additional  sum  is  filed 
Mfithin  30  days  of  the  date  of  the  notice. 
If  the  application  for  adjustment  of 
status  is  pending  before  the  Executive 
Office  for  Immigration  Review,  the 
Executive  Office  for  Immigration 
Review  wall  deny  the  application  and 
permit  the  applicant  to  file  a  motion  to 
reopen  in  accordance  with  §§  3.2(c)  and 
3.23  of  this  chapter  along  with  proof  of 
payment  to  the  Immigration  and 
Naturalization  Service  of  the  additional 
sum  within  30  days  of  the  denial. 

(f)  Completion  of  processing  of 
pending  applications.  (1)  An 
application  for  adjustment  of  statiis  filed 
on  or  after  October  1, 1994,  and  before 
October  23,  1997  or  any  other  such  date 
as  Congress  may  determine  in  an 
extension  of  section  245(1)  of  the  Act. 
shall  be  adjudicated  to  completion  by  an 
officer  of  the  Service  or  by  the  Executive 
Office  for  Immigration  Review, 
regardless  of  whether  the  final  decision 


is  made  after  the  termination  of  this 
program.  The  provisions  of  paragraph 
(d)  of  this  section  regarding  amended 
applications  shall  apply  to  all  such 
applications.  The  Service  or  the 
Ebcecutive  Office  for  Immigration 
Review  may  consider  a  motion  to  open 
or  reconsider  an  application  for 
adjustment  of  status  on  the  basis  of 
section  245(i)  if  the  applicant  submitted 
a  copy  of  the  application  for  adjustment 
of  status,  a  copy  of  Supplement  A  to 
Form  1—485,  and  any  other  required 
documentation  on  or  after  October  1. 
1994,  and  before  October  23, 1997  or 
any  other  such  date  as  Congress  may 
determine  in  an  extension  of  section 
245(i).  However,  in  order  to  receive  the 
benefit  of  a  motion  to  reopen  or 
reconsider  that  has  been  granted,  the 
applicant  must  have  remitted  to  the 
Immigration  and  Natiiralization  Service 
before  October  23,  1997  or  any  other 
such  date  as  Congress  may  determine  in 
an  extension  of  section  245(i),  any 
additional  sum  required  by  section 
245(i).  Even  if  a  motion  to  reopen  or 
reconsider  is  granted,  fiailiue  to  pay  the 
additional  sum  to  the  Immigration  and 
Naturalization  Service  before  October 
23, 1997  or  any  other  such  date  as 
Congress  may  determine  in  an  extension 
of  245(i)  will  result  in  the  ultimate 
denial  of  the  application  for  adjustment 
of  statiis. 

(2)  Any  application  for  adjustment  of 
status  submitted  pursuant  to  section 
245(i)  and  considered  in  deportation  or 
removal  proceedings  must  be  filed 
between  October  1, 1994,  and  October 
23. 1997  or  any  other  such  date  as 
Congress  may  determine  in  an  extension 
of  section  245(i). 

Dated:  October  18, 1997. 
fanet  Keno, 

Attorney  General. 

(FR  Doc.  97-28147  Filed  10-20-97;  4:16  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administralion 
14CFRPaf139 


(Dodnl  Na  gr-CE-W-AO;  Amendment 
10174;  AO«7-22-0q       • 
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Airworthiness  IMrectivaa;  Extra 
Rugzeugbau.  QmbH.  Modal  EA  MOI 
200Airplan«8 

AOaiCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Extra  Flugzeugbau,  GmbH. 
(Extra)  Model  EA-300/200  airplanes. 
This  action  requires  installing  a  seat  belt 
safety  cover.  A  recent  report  of  an  Extra 
Model  EA-300/200  airplane  seat  belt 
Calling  into  the  retir  rudder  pedal 
controls,  interfering  with  the  rudder 
pedals,  and  causing  loss  of  directional 
control  prompted  &is  actfon.  The  action 
specified  by  this  AD  is  intended  to 
prevent  a  loss  of  directional  control 
caused  by  seat  belt  interference  with  the 
rear  rudder  pedal  controls,  which  could 
cause  loss  of  control  of  the  airplane. 

DATES:  EfEsctive  November  24, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Renter  as  of  November 
24. 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  29. 1997. 


I:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  97-CE-80-AD, 
Room  1558,  601  E.  12th  Street,  iCansas 
City.  Missouri  64106. 

Service  infiMTnation  that  applies  to 
this  AD  may  be  obtained  fitim  Extra 
Flugzeugbau,  GmbH,  Schwarze  Heide 
21,  46569  iiunxe,  Germany;  telephone 
49-2858-9137-0;  facsimile  49-2858-       ' 
9137-30.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  97-CE-80-AD, 
Room  1558.  601  E.  12th  Street,  Kansas 
Gty,  Missouri  64106;  or  at  the  Office  of 
the  Fed«al  Register,  600  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 

FOR  FURTHER  tIFORMATION  CONTACT:  ICarl 
Schletzbaum,  Project  Officer',  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  1201  Walnut,  suite 
900,  ICansas  City,  Missouri  64106; 
telephone  (816)  426-3962;  fecsimile 
(816) 426-2169. 

SUPPUEMENTARY  MFORMAnON: 
Diacuaaioa 

The  Luft£ahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  could  exist  on  Extra 
Model  EA-300/200  airplanes.  The  LBA 
advises  that  the  pilot's  seat  belt  may  fall 
into  the  rear  rudder  pedal  controls, 
hampering  rudder  control  and  possibly 
causing  loss  of  directional  control.  This 
occurred  on  one  of  the  affected 
airplanes  in  Germany. 
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Relevant  Service  Information 

Extra  has  issued  Service  Bulletin  (SB) 
No.  300-1-97,  Issue  B,  dated  Jime  11, 
1997.  which  specifies  procedures  for 
installing  a  seat  belt  safety  cover.  The 
LBA  classified  this  service  bulletin  as 
mandatory  and  issued  AD  No.  97-203. 
dated  Jiily  3, 1997,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany.  ' 

Hm  FAA'a  Detennination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above 
including  that  received  from  the  LBA, 
the  FAA  has  determined  that  AD  action 
should  be  taken  in  order  to  prevent  loss 
of  directional  control  caused  by  seat  belt 
interference  Mrith  the  rear  rudder  pedal 
controls,  which  could  cause  possible 
loss  of  control  of  the  airplane. 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above. 

Explanation  of  the  Provisiona  of  lliis 
AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Extra  Model  EA-300/ 
200  airplanes  of  the  same  type  design 
that  are  registered  for  operation  in  the 
United  States,  this  AD  requires 
installing  a  seat  belt  safety  cover  (Extra 
part  number  (P/N)  77205.1  and  P/N 
77205.2  or  FAA-approved  equivalent 
part).  This  action  is  to  be  done  in 
accordance  with  the  instructions  in 
Extra  SB  No.  300-1-97,  Issue  B,  dated 
June  11, 1997. 

Detmnination  of  the  E£bctive  Date  of 
theAD 

Since  a  situation  exists  (loss  of 
directional  control)  that  requires  the 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  opportiinity  for 
public  prior  conunent  hereon  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

CommeBts  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 


argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  commimications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
•  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  woxdd  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunentfll,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-80-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

R^ulatory  Impact 

The  regulations  adopted  hoein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rul.e  does 
not  have  sufficient  federalism 
implicatioiu  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26.  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedxues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  frtim  the  Rules  Docket. 


List  of  Subjects  in  14  CFR  Part  3t 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

'  Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHiNE8S 
DiRECnVES 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

Aotboritr-  49  U.S.C  106(g).  40113. 44701. 

180.13    [Afflendedl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  diiective 
(AD)  to  read  as  follows: 


t7-SS-a>    EKtra  Fhtgmigbaa  GMBH: 
Amendment  39-10174;  Docket  No.  97- 
CE-0O-AD. 

Applicability:  Model  EA-300/200  aiipUnM 
(■•rial  numbers  01  through  15),  certificatsd 
in  any  catagory. 

Nola  1:  This  AD  applies  to  each  airplane 
identified  in  the  praceding  applicability 
provision,  regaidles*  of  wne6ur  it  has  dmb 
modified,  altered,  or  repaired  in  the  araa 
tuliject  to  the  raquiiemento  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performaoce  of  the 
requirements  of  tliis  AD  is  affected,  the 
o%«mer/opentor  must  request  approval  Cor  an 
alternative  mediod  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiaict  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Ctunpiionce:  Required  within  the  next  5 
hours  time-in-service  mS)  after  the  efiisctive 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  lose  of  directional  control 
caused  by  seat  belt  interfsrence  with  the  rear 
rudder  pedal  controls,  accomplish  the 
following: 

(a)  Install  a  seat  belt  safety  cover  (Extra  part 
number  77205.1  and  77205.2  or  FAA- 
approved  equivalent  part )  in  accordance 
with  the  INSTRUCTIONS  in  Extra 
Flugzeugbau  GmbR  Service  Bulletin  (SB) 
No.  300-1-97.  Issue  B,  dated  June  11, 1997. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished  provided  the  airplane  is 
flown  single  seated  with  the  front  seat  belts 
properly  stowed. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  he 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
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1201  Walnut,  suite  900.  Kansas  City. 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  oiay  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  ba 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  The  installation  required  by  this  AD 
shall  be  done  in  accordance  with  Extra 
Flugzeugbau.  GmbR  EA-300  Service 
Bulletin  No.  300-1-97,  laaue  B.  dated  June 
11. 1997.  This  incorporation  by  reference  was 
apimnred  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Flugxeugbau.  GmbH.,  Schwarza  Heide 
21,  46569  Hunxe,  Germany.  Copies  may  be 
inspected  at  the  FAA.  Central  Region.  Ofiice 
of  the  Regional  Counsel,  Room  1558.  601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
OfBcs  of  the  Federal  Register.  800  North 
Capito)  StiOTt.  NW..  suita  700.  Washington. 
DC 

(e)  This  amendment  (39-10174) 
becomes  effective  on  November  24. 
1997. 

Issued  in  Kansas  Qty.  ^Qsaouri.  on 
Octobsr  16. 1997. 

Mwy  Ellsa  A.  Sckatt 

Acting  Manager.  SntaH  Airplane  Dinctorate, 

Aiiciafl  Certification  Service. 

[FR  Doc  97-27933  Filed  10-22-97;  8:45  am] 


DEPARTMBfT  OF  TRAMSPORTATION 
Fadsral  AvMton  AdmlnMration 

14  CFR  Pan  39 

(Docket  Na  84-CE-lt-AO;  Amendment  M- 
10t72;  AD  M-ZS-M  R1] 

RM2120-AAM 


AlrwortttinMS  DirectlvM;  PtMus 
BfitlMi  NiNiiiMi  Ltd.  MtxMs  BN-2, 
2A,  BN-2B.  BN-2T,  and  BN-2A  MK. 
Ill 


AOENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


;  This  amendment  revises 
airworthiness  directive  (AD)  84-23-06. 
which  currenUy  requires  repetitively 
inspecting  the\ipper  mounting  brackets, 
bolts,  and  bushings  on  wing  mounted 
engines  for  cracks,  wear,  and 
insufficient  fit  on  certain  Pilatus  Britten- 
Norman  Ltd.  (Pilatus)  Models  BN-2, 
BN-2A.  BN-2B.  BN-2T.  and  BN-2A 
MK.  Ill  series  airplanes,  and  replacing 
any  cracked,  worn,  or  ill-fitting  part. 
This  action  retains  the  same  action 
required  in  AD  84-23-06,  except  the 
action  is  only  applicable  to  the  BN-2A 


MK.  Ill  series  airplanes.  This  action  is 
the  result  of  a  terminating  modification, 
now  available  to  the  Pilatus  Models  BN- 
2,  BN-2A.  BN-2B.  BN-2T  airplanes, 
which  removes  them  from  the 
applicabiUty  of  AD  84-23-06.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  upper 
moiuting  brackets  on  wing  mounted 
engines,  which  could  possibly  cause 
structural  failure  of  the  airplane. 
DATES:  Effective  November  24.  1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regidatians  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  November 
24. 1997. 

AOOREncS:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Pilatus  Britten-Norman  Limited. 
Bembridge,  Isle  of  Wight.  United 
Kingdom  P035  SPR;  telephone  44-19- 
83-872511;  facsimile  44-1^-83-873246. 
This  information  may  also  oe  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Central  Region.  Ofiice  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  84-CE-lS-AD.  Room  1558.  801 
E.  12th  Street.  Kansas  City.  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Sa\i^.  NW.. 
suite  700,  Washington.  DC 
FOR  FURTHER  MFORMATKM  CONTACT;  Mr. 
S.  M.  Nagarajan,  Project  Officer,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service.  FAA.  1201 
Walnut,  suite  900.  Kansas  City,  Missouri 
64106;  telephone  (816)  426-«932; 
facsimile  (816)  426-2169. 

SUPPLB»(TARY  MFORMATION: 

Event*  Leading  to  the  iMaanca  of  Ibis 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Pilatus  BN-2,  BN-2A.  BN-2B, 
BN-2T,  and  BN-2A  MK.  Ill  series  was 
published  in  the  Federal  Register  on 
March  10. 1997  (62  FR  10756).  The 
proposed  AD  would  revise  AD  84-23- 
06  by  deleting  the  Pilatus  BN-2.  BN-2A. 
BN-2B,  BN-2T  series  airplanes  from  the 
AD,  and  by  retaining  the  following  for 
the  Pilatus  BN-2A  MK.  Ill  series 
airplanes: 

(1)  Visually  inspecting  the  upper 
engine  moimting  bracket  lugs  for  cracks 
extending  radially  from  the  bolt  holes  in 
the  doubler, 

(2)  Inspecting  for  elongation  of  the 
bolt  holes,  distortion,  delamination, 
cracks,  flaking,  and  corrosion; 

(3)  Inspecting  the  bolts  for  correct 
bearing  length,  and  loose  and  fretted 
bushings;  and 

(4)  Correcting  any  discrepancies 
found. 


Accomplishment  of  this  action  will  be 
in  accordance  with  Pilatus  Britten- 
Norman  Ltd.  Service  Bulletin  (SB)  BN- 
2/SB.61,  Issue  5.  dated  December  9, 
1981,  which  is  also  referenced  in  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
Docket  96-CE-17-AD  for  a  terminating 
action  applicable  to  the  Pilatus  BN-2, 
BN-2A,  BN-2B  and  BN-2T  series 
airplanes. 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  publia 

The  FAA's  Detenninatk« 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  correctione 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Coet  Impact 

The  FAA  estimates  that  9  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
workhours  per  airplane  to  accomplish 
this  action  and  the  average  labor  rate  is 
approximately  $60  an  hour.  There  are 
no  parts  required  Cor  the  initial 
inspection.  Based  on  these  figures,  the 
total  cost  impmct  for  the  initial 
inspection  of  this  AD  on  U.S.  operators 
is  estimated  to  be  Si, 080  or  $120  per 
airplane.  This  figure  is  based  on  the 
initial  inspection  cost  and  does  not 
include  workhours  for  repetitive 
inspections  because  the  FAA  does  not 
have  the  information  to  determine  the 
number  of  repetitive  inspections  that 
would  be  incurred  over  the  life  of  the 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  wilt 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
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"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  I>ocket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
tmder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [AnMnded] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
84-23-06.JVmendment  39-4942.  (49  FR 
43621,  October  31, 1984),  and  adding  a 
new  AD  to  read  as  follows: 

84-23-oa  Itl.  Pilatus  Britten-Nonnaa  LTD.: 

Amendn^nt  39-10172;  Docket  No.  84- 
CE-IS-AD;  Revises  AD  84-23-06. 
Amendment  39-4942. 

Applicability:  BN-2  A  MK.  Ill  Series 
Airplanes  (all  serial  numbers),  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  pierfonnance  of  the 
requirements  of  this  AD  is  affiected,  the 
ovmer/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafie  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Note  2:  The  paragraph  structure  of  this  AD 
is  as  follows: 

Level  1:  (a),  (b).  (c).  etc 

Level  2:  (1).  (2).  (3).  etc. 

Level  3:  (i).  (ii),  (iii).  etc 

Level  2  and  Level  3  structures  are 

designations  of  the  Level  1  paragraph  they 

imniediately  follow. 


Compliance:  Required  initially  upon  the 
accumulation  of  500  hours  time-in-service 
(TIS)  or  within  the  next  50  hours  TIS  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accomplished 
(compliance  with  AD  84-23-06).  and 
thereafter  at  intervals  not  to  exceed  500  hours 
TIS. 

To  prevent  failure  of  the  upper  mounting 
brackets  on  both  wing  mounted  engines, 
which  could  possibly  cause  structural  fiulure 
of  the  airplane,  accomplish  the  following: 

(a)  Visually  inspect  the  following  areas  in 
accordance  with  paragraphs  1  through  6  of 
the  "Inspection"  section  of  the  Pilatus 
Britten-Norman  (Pilatus)  Service  Bulletin 
(SB)  No.  BN-2/SB.61,  Issue  5,  dated 
December  9.  1981: 

(1)  The  upper  engine  to  wing  mounting 
brackets  for 

(i)  Minimum  lug  bolt  hole-to-edge  distance. 

elongation  of  the  bolt  holes,  distortion. 

delamination,  cracks,  flaking,  and  corrosion; 
(ii)  The  bolts  for  correct  bearing  length;  and 
(iii)  Loose  and  fretted  bushings.  .,  .^ 

(2)  Prior  to  further  flight,  correct  defects  in 
accordance  with  the  following: 

(i)  If  the  lug  bolt  hole-to-edge  distance  is 
less  than  the  sftecified  minimum  (0.2625- 
inches).  correct  in  accordance  with  paragraph 
3  of  the  "Rectification/Modification"  section 
of  Pilatus  SB  No.  BN-2/S0.61.  Issue  5.  dated 
December  9. 1981; 

(ii)  If  the  bolt  holes  are  elongated,  or  if  any 
bushings  are  loose  or  fretted,  modify  and 
correct  in  accordance  with  paragraph  4  of  the 
"Rectification/Modification"  section  of 
Pilatus  SB  No.  BN-2/SB.61.  Issue  5,  dated 
December  9, 1981; 

(iii)  If  any  mounting  bracket  is  cracked, 
modify  ttoth  brackets  on  the  same  engine 
installation  (left  side  engine  or  right  side 
engine)  concurrently  (even  if  only  one 
bracket  is  defective)  in  accordance  with 
paragraph  1  of  the  "Rectification/ 
Modification"  section  of  Pilatus  SB  No.  BN- 
2/SB.61.  Issue  5.  dated  December  9.  1981; 

(iv)  If  any  lug  is  distorted  or  delaminated, 
replace  the  deficient  part  in  accordance  with 
paragraphs  1  and  2  of  the  "Rectification/ 
Modification"  section  of  Pilatus  SB  No.  BN- 
2/SB.61.  Issue  5.  dated  December  9, 1981; 

(v)  If  any  inspected  part  is  corroded  or 
flaking,  replace  the  part  in  accordance 
paragraph  1  with  the  "Rectification/ 
Modification"  section  of  Pilatus  SB  No.  BN- 
2/SB.61,  Issue  5,  dated  December  9, 1981; 
and 

(vi)  If  any  of  the  bolts  are  of  incorrect 
length  or  damaged,  replace  with  new  units  of 
the  correct  length  in  accordance  with 
paragraphs  1  and  2  of  the  "Rectification/ 
Modification"  section  of  Pilatus  SB  No.  BN- 
2/SB.61.  Issue  5.  dated  December  9. 1981. 

(b)  The  intervals  between  the  repetitive 
inspections  required  by  this  AD  may  be 
adjusted  up  to  10  f>ercent  of  the  sptecified 
interval  to  allow  for  accomplishing  these 
inspections  concurrent  with  the  other 
scheduled  maintenance  of  the  airplane. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service.  FAA.  1201  Walnut, 
suite  900,  Kansas  City.  Missouri  64106.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorats. 

(e)  The  inspections,  modifications,  and 
replacements,  required  by  this  AD  shall  be 
done  in  accordance  with  Pilatus  Britten- 
Norman  Service  Bulletin  No.  BN-2/SB.61, 
Issue:  5.  Date:  December  9,  1981.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  Pilatus 
Britten-Norman  Limited,  Bembridge,  Isle  of 
Wight.  United  Kingdom  P035  5PR.  Copies 
may  be  inspected  at  the  FAA.  Central  Region. 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Rc^ster,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington.  DC: 

(f)  This  amendment  (39-10172)  becomes 
effective  on  November  24, 1997. 

Issued  in  Kansas  City,  Missouri,  on 
October  16, 1997. 
Mary  EUen  A.  Sdudt. 
Acting  Manger,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-27931  Filed  10-22-97;  8:45  am] 
■LUNO  CODE  4eiO-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airapace  Doctet  No.  97-AWP-23] 

Amendment  of  Class  E  Airspace; 
Flagstaff,  AZ 

AOaiCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

summary:  This  action  amends  the  Class 
E  airspace  areas  at  Flagstaff.  AZ.  The 
development  of  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Prtx:edure  (SLAP)  to  Runway 
(RWY)  3  has  made  this  action  necessary. 
The  intended  effect  of  this  action  is  to 
provide  adequate  additional  controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  for 
Instnunent  Flight  Rules  (IFR)  operations 
at  Flagstaff  PuUiam  Air[>ort.  Flagstaff. 
AZ. 
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EFFKTTVE  DATE:  0901  UTC  January  01, 
1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Larry  Tonish,  Airspace  Specialist, 
Airspace  Branch,  AWP-520.  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California.  90261,  telephone  (310)  725- 
6531. 

SUPPLOBfTARY  MFORMATION: 
HJatory 

On  August  11. 1997,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71 )  by  amending  the  Class  E 
airspace  areas  at  Flagstaff,  AZ  (62  FR 
42955).  The  development  of  a  GPS  SLAP 
at  Flagstaff  Pulliam  Airport  has  made 
this  action  necessary.  The  intended 
effect  of  this  action  is  to  provide 
additional  controlled  airspace  extending 
700  feet  or  more  above  the  surface  for 
aircraft  executing  the  GPS  RWY  3  SIAP 
to  Flagstaff  Pulliam  Airport.  Flagstaff, 
AZ. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  are  published  in 
paragraphs  6004  and  6005  of  FAA  Order 
7400.9E.  dated  September  10, 1997,  and 
effective  September  16.  1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
JMit  71)  amends  the  Class  E  airspace 
anas  at  flagstaff,  AZ.  The  development 
of  a  GPS  SIAP  at  Flagstaff  Pulliam 
Airport  has  made  this  action  necessary. 
The  intended  effect  of  this  action  is  to 
provide  additional  controlled  airspace 
extending  700  fieet  or  more  above  the 
surface  for  aircraft  executing  the  (9>S 
RWY  3  SIAP  at  Flagstaff  Pulliam 
Airport,  Flagstaff,  AZ. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
-under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subfects  in  14  CFK  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

AdoplioB  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Avthortty:  49  U.S.C  106(g),  40103,  40113, 
40120;  E.0. 10854.  24  FR  9565,  3  CFR.  19S»- 
1963  Comp.,  p.  389. 

fTI.I    [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Admimstration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10. 1997,  and  effective 
September  16.  1997,  is  amended  as 
follows: 

Paroffaph  6004    Class  E  airspace  anas 
designated  as  an  extension  to  a  Class  D  or 
Qass  E  surface  area. 


AWP  AZ  E4  Fl^ataO;  AZ  (Kevtaed) 

Flagstaff  Pulliam  Airport.  AZ. 

(Lat  35*08'18"  N,  loog.  111»40'18"  W) 
Flagstaff  VOR/DME 

(Lat.  35*08'50"  N,  long.  111'40'27''  W) 
That  airspace  extending  upward  from  the 
surface  beginning  whafe  a  line  1.8  miles 
northwest  of  and  parallel  to  the  Flagstaff 
VOR/DME  057*  radial  intereepts  the  6.1-mile 
radius  of  the  Flagstaff  Pulliam  Airport, 
thence  clockwise  to  intercept  a  line  1.8  miles 
northwest  of  and  parallel  to  the  Fl^staff 
VOR/DME  218*  radial,  thence 
northeastfaound  on  a  line  1.8  miles  west  of 
and  parallel  to  the  Flagstaff  VOR/DME  218* 
radial  to  intercept  the  3-mile  arc  of  the 
Flagstaff  Pulliam  Airport  clockwise  to 
intercept  the  line  1.8  miles  northwest  of  and 
parallel  to  the  Flagstaff  VCm/DME  057*  radial 
and  thence  to  the  point  of  beginning  and 
within  1.8  miles  each  side  of  the  Flagstaff 
VOR/DME  127*  radial,  extending  from  the 
6.1-mile  radius  to  8.6  miles  southeast  of  the 
VOR/DME.  This  Class  E  airspace  area  is 
•liiBctive  during  the  specific  dates  and  times 
estabUshed  in  advance  bv  a  Notice  to 
Airmen.  The  effective  date  and  time  *«11    ■ 
thereafter  be  continuously  published  in  the 
Airport/Facility  CKiectory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  AZ  ES  Flagrtaff.  AZ  (levtoed) 

Flagstaff  Pulliam  Airport.  AZ 

cut.  35*0818"  N.  long.  111*40'16'' W) 
Flagstaff  VOR/DME 
(Lat.  35*08'5O"  N,  long.  111*40^7"  W) 
That  airspace  extending  upward  bom  700 
feet  above  the  surface  within  a  3.6-miIe 
radius  of  the  Flagstaff  Pulliam  Airport  and 
within  a  10-mile  radius  of  the  Flagstaff  VOR 
beginning  at  a  line  1.8-miles  northwest  of 
parallel  to  the  Flagstaff  VOR  043*  radial 
extending  clockwise  to  a  point  beginning  at 
lat.  34*59'20"  N.  long.  111*36'35  '  W;  to  lat 
34*4400"  N,  long.  lll'SO-OO"  W;  to  lat 
34*45'00"  N.  long.  112*0100"  W;  to  lat. 
34*541)0"  N.  long.  112*0500"  W;  to  lat 
35*08'00"  N,  long.  111*5200"  W.  thence 
eastbound  along  the  Flagstaff  VOR  285* 
radial  to  intercept  the  3.6-mile  radius  of  the 
Flagstaff  Pulliam  Airport,  thence  clockwise 
to  the  point  of  beginning.  That  airspace 
extending  upward  from  1,200  feet  atxive  the 
surfwa  within  8.3  miles  each  side  of  the 
FIsQrtaff  VOR  12r  and  30r  radials, 
extending  from  7  miles  nofthwest  to  16.5 
miles  southeast  of  the  Fl^staff  VOR  and  that 
airspace  lx>unded  by  a  line  b^inning  at  lat 
35*13-32"  N,  long.  111*04'31''  W;  to  lat. 
35*1 7'ir'  N,  long.  111*02'35"  W;  to  lat 
35*22'00"  N,  long.  111*1643"  W;  to  lat 
35*2400"  N,  long.  111*2616"  W;  to  lat. 
35*18'00"N,  loi«.  111*25'33"  W.  thence 
clockwise  via  a  10-mila  radius  of  the  Flagstaff 
VOR  to  lat  35*16'34"  N,  long.  111*32-42"  W; 
to  lat  35*19-58"  N,  long.  111*24'10-'  W, 
thence  to  the  point  of  beginning  and  that 
airspace  bounded  by  a  line  beginning  at  lat 
35*02-56"  N.  loi^  111*20-38"  W;  to  lat 
35*Qr00"  N,  long.  111*1500"  W;  t0  lat 
35*00-56"  N,  long.  111*22-28  '  W,  thence  to 
the  point  of  beginning,  excluding  the  Sedona. 
AZ.  Class  E  airspace  area. 
•         •         •         •         • 

Issued  in  Los  Angeles.  Califioinia.  on 
October  16, 1997. 

Thomas  L.  Parks, 

Acting  Manager.  Air  Traffic  Division  Westent- 
Padfic  Region. 

(FR  Doc.  97-2n03  Filed  10-22-97:  8:45  am) 
■LUNa  OOOC  4ai»-13-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pwts  510  and  S20 

Animal  Drugs,  Feeds,  and  Relatsd 
Products;  SeiegUlne  Hydrochloride 
Tablets;  Correction 

AGBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 


The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
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final  rule  that  appeared  in  the  Federal 
Register  of  June  27. 1997  (62  FR  34631). 
The  document  amended  the  animal 
drug  regulations  to  reflect  approval  of  a 
new  an^nal  drug  application  (NADA) 
filed  by  Deprenyl  Animal  Health,  Inc. 
The  NADA  provides  for  oral  use  of 
selegiline  hydrochloride  tables  for  d(^ 
for  the  control  of  clinical  signs 
associated  with  uncomplicated 
pituitary-dependent 
hyperadrenocorticism.  The  approved 
use  in  dogs  was  inadvertently  omitted 
from  the  document.  This  document 
corrects  that  error. 

^FECnVE  DATE:  June  27,  1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  L.  Gordon.  Center  for  Veterinary 
Medicine  (HFV-6),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville.  MD  20855.  301-594-1739. 

In  FR  Doc.  97-16791.  appearing  on 
page  34631  in  the  Federal  Register  of 
Friday.  Jtme  27, 1997,  the  following 
corrections  are  made: 

1.  On  page  34631,  in  the  first  column, 
in  the  heading  "  Tablet"  is  corrected  to 
read'TaWeto". 


§520.2098    [Correctad] 

2.  On  page  34632.  in  the  first  column, 
in  §  520.2098  Selegiline  hydrochloride 
tablets,  in  paragraph  (d),  tbe  heading 
"(d)  Conditions  of  use — "  is  corrected  to 
read  "(d)  Conditions  of  use — Dogs — "; 
and  in  paragraph  (d)(2).  in  the  4th  line, 
"hyperadrenocorticism."  is  corrected  to 
read  "hyperadrenocorticism  in  dogs." 

Dated:  September  8. 1997. 
Robert  C  Livingston, 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  97-28017  Filed  10-22-97;  8:45  am] 
BNJJN6  OOOE  41«>-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510. 520,  and  558 

New  Animal  Drugs  ar>d  Related 
Products;  Change  of  Sponsor  . 

AGENCY:  Food  and  Drug  Administzation. 
HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  three  new  animal 
drug  applications  (NADA's)  and  three 
abbreviated  new  animal  drug 
applications  (ANADA's)  from  Wade- 
Jones  Co..  lire.,  and  its  manufacturing 
subsidiary  Arkansas  Micro  Specialties. 
Inc..  to  Alpharma  Inc.  Tbe  agency  is 
also  correcting  a  final  rule  that  appeared 
in  the  Federal  Register  of  June  20,  1996 
(61  FR  31398). 

EFFECTIVE  DATE:  October  23, 1997. 
FOR  FURTHBt  MFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville.  MD  20855,  301-827-0213. 
SUPPLEMENTARY  MFORMATION:  Wade- 
Jones  Co..  Inc..  409  North  Bloomington. 
Lowell,  AR  72745,  and  its 
manufacturing  subsidiary  Arkansas 
Micro  Specialties.  Inc..  P.O.  Box  308. 
Highway  71  North.  Lowell.  AR  72745. 
has  informed  FDA  that  it  has  transferred 
ownership  of,  and  all  rights  and 
interests  in,  the  following  approved 
NADA's  and  ANADA's  to  Alpharma 
Inc..  One  Executive  Dr.,  FtHl  Lee,  N) 
07024. 


NAOA/ANAOA 

III  III  n  liiii  irf 

inyrDOWini 

066-140 

Tetracycline  Hd  Sohjbie  Powder 

140-443 

Klygrpniycin  B  Type  A  Medic^ed  Aftides 

140-578 

Tetracyciine  Hd  Solut)le  Powder 

200-122 

Penidllin  G  Potassium  So»ut>le  Powder 

20(^-130 

Neqrnydn  SuMate  Soluble  Powder 

20&-233 

Uncomydn  Hd  Soiubie  Powder 

The  agency  is  amending  parts  510, 
520.  and  558  (21  CFR  parts  510.  520  and 
558)  to  reflect  the  change  of  sponsor. 
The  agency  is  amending  §  510.600(cKl) 
and  (c)(2)  to  remove  the  sponsor  name 
for  Wade-Jones  Co.,  Inc.,  and  ArlLansas 
Micro  Specialties,  Inc..  because  the  firm 
no  longer  is  the  holder  of  any  approved 
NADA's. 

The  agency  is  also  correcting  a  final 
rule  that  appeared  in  the  Fednral 
Ri^islar  of  Jime  20, 1996  (61  FR  31398). 
This  document  amended  the  animul 
drug  regulations  to  reflect  approval  of  a 
supplemental  NADA  filed  by  The 
Up)ohn  Co..  and  two  supplemental 
AIVLADA's,  one  filed  by  Pfizer.  Inc..  and 
the  other  filed  by  Rhone  Merienx,  Inc, 
respectively.  In  §  520.1484(c)(3),  the 
dr^g  labeler  code  (047864)  for  Wade- 
Jones  Co..  Inc..  was  inadvertently 
omitted  frtun  the  document  After  that 
docummt  published.  Wade- Jones  Co.. 
Inc..  transferred  ownership  of  and  all 


rights  and  interest  to  Alpharma  Inc. 
Accortlingly,  this  document  adds  a  drug 
labeler  code  for  Alpharma  Inc.  and. 
thereby,  corrects  the  error  in  the  final 
rule  (61  FR  31396). 

LiatofSulqacta 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugS. 

2lCFRPait55a 

Animal  drugs.  Animal  fiseds. 

Therefore,  imder  the  Federal  Fcmd. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  I^ugs  and  redelegated  to 
the  Center  fm  Veterinary  Medicine,  21 


CFR  parts  510.  520,  and  558  are 
amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Aadwrily:  21  U.S.C  321,  331.  351.  352. 
353.  360b.  371.  379e. 

fSIOJOO    lAmandsd] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applicatkms  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entries  for  "Arkansas 
Micro  Specialties.  Inc. "and  "Wade- 
Jones"  and  in  the  XskAe  in  paragraph 
(c)(2)  by  removing  the  entries  "047863" 
and  "047864". 
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PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Aathoritr-  21  U.S.C  360b. 

fS2ai484    [Aimmtod] 

4.  Section  520.1484  Neomycin  sulfate 
soluble  powder  is  amended  in  paragraph 
(b)  by  removing  "047864"  and  adding  in 
its  place  "046573"  and  in  paragraph 
(c)(3)  by  revising  the  words  in  the  last 
sentence  "for  sponsors  000009,  000069, 
050604"  to  read  as  "for  sponsors 
000009, 000069. 046573,  050604". 

f52ai6Mb    [Amended] 

5.  Section  520.1696b  Penicillin  G 
potassium  in  drinking  water  is  amended 
in  paragraph  (b)  by  removing  "047864, 
and"  and  adding  in  its  place  "046573,". 

f520.2345d    [Amended] 

6.  Section  520.2345d  Tetracycline 
hydrochloride  soluble  powder  is 
amended  in  paragraphs  (aHl),  (d)(lKiii). 
and  (d)(2)(iii)  by  removing  "047864", 
and  adding  in  its  place  "046573"  and  in 
paragraph  (a)(4)  by  removing  "047863" 
and  adding  in  its  place  "046573". 

PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

7.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Aotkority:  21  U.S.C  360b,  371. 

fS6&274    [Amended] 

8.  Section  558.274  Hygromycin  B  is 
amended  in  paragraph  (a)(8)  by 
removing  "047863"  and  in  the  table  in 
paragraphs  (c)(l)(i)  and  (c)(l)(ii).  under 
the  "sponsor"  column,  by  removing 
"047863"  and  numerically  adding 
"046573". 

Dated:  September  9. 1997. 
Kofct  C  LMM^^bam. 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Ddc  97-28011  Filed  10-22-97;  8:45  am] 
MLUNO  COM  41«»-»1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520.  524.  556,  and  558 

Anhnal  Drugs,  Foods,  and  Ralalsd 
Products;  Famphur 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  specify  the 
tolerance  for  residues  of  famphur  in 
cattle  products.  The  residue  tolerances 
were  originally  issued  in  FDA's 
regulations  under  tolerances  and 
exemptions  from  tolerances  for 
pesticide  chemicals  in  or  on  raw 
agricultural  commodities,  and 
subsequently  moved  to  the 
Environmental  Protection  Agency's 
(EPA's)  regulations  for  residues  of 
pesticides.  Subsequent  FDA  new  animal 
drug  approvals  with  the  same 
tolerances,  instead  of  stating  the 
tolerances,  cross-referenced  EPA's 
regulations.  This  action  is  being  taken 
because  EPA  has  removed  the  tolerance 
from  its  regulations. 
EFFECTTVE  DATE:  October  23.  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1623. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
several  approved  new  animal  drug 
applications  (NADA's)  providing  for  use 
of  various  famphur  products.  Three 
NADA's  sponsored  by  Mallinckrodt 
Veterinary,  Inc.,  Miudelein.  IL  60060, 
are: 

NADA  34-266:  Famix  Famphur  Type 
A  article  (for  Type  C  cattle  feed). 

NADA  34r-697:  Warbex  Famphur 
Cattle  Pour-On/Bo- Anna  Famphur 
Cattle  Insecticide. 

NADA  139-858:  Tramisol-X-Tra 
(Famphur/Levamisole)  Cattle 
Anthelmintic  and  Ectoparasite  Paste. 

One  NADA  sponsored  by  PM 
Resources,  Inc.,  13001  St.  Charles  Rock 
Rd..  Bridgeton.  MO  63044,  is: 

NADA  43-215:  Purina  Grub-Kill 
(Famphur). 

Tolerances  for  residues  of  famphur 
including  its  oxygen  analog  in  or  on  the 
raw  agricultural  commodities  meat,  &t, 
and  meat  byproducts  of  cattle  had  been 
established  under  21  CFR  120.233  (33 
FR  2935.  February  14,  1968).  Those  ' 
provisions  were  subsequently 
transfarred  to  EPA  and  redesignated  as 
40  CFR  180.233  (36  FR  424.  January  13, 
1971,  interim  rule:  and  36  FR  22369  at 
22564,  November  25, 1971,  final  rule)  at 
0.1  part  per  million.  FDA,  in  its 
approvals  of  famphur  as  a  new  animal 
drug,  established  the  same  tolerance  for 
residues  of  the  drug.  Instead  of 
specifying  the  tolerance  in  the 
regulations  reflecting  the  new  animal 
drug  approvals,  the  regulations  cross- 
referenced  to  40  CFR  180.233.  EPA  has 
revoked  the  tolerance  for  residues  of 
Eunphur  in  or  on  certain  raw 
agricultural  commodities  because  the 


pesticide  no  longer  was  covered  by 
EPA's  food  use  registrations  (59  FR 
17754,  April  14.  1994.  proposed  rule; 
and  60  FR  49798,  September  27, 1995, 
final  rule).  Because  EPA  has  removed  40 
CFR  180.233.  FDA  is  amending  its 
regulations  in  21  CFR  556.273  ta 
establish  the  tolerances  for  residues  of 
famphur  including  its  oxygen  analog. 

In  addition,  the  tolerance  citations  in 
21  CFR  520.1242g(e),  524.900(e).  and 
5S8.254(c)  are  amended  to  replace  the 
cross-reference  to  40  CFR  180.233  with 
a  reference  to  the  residue  tolerance 
specified  in  21  CFR  part  556. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efiect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Part  520 

Animal  drugs. 
21  CFR  Part  524 

Animal  drugs. 
21  CFR  Part  556 

Animal  drug^.  Food,  Residues. 
21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  520,  524.  556.  and  558  are 
amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  readies  follows: 

Aothority:  21  UJ&.C  36(ft>. 

f520.ia42g    [AmwKtod] 

2.  Section  520.1242g  Levamisole 
resinate  and  famphur  paste  is  amended 
in  paragraph  (e)  by  removing  "40  CFR 
180.233  (under  the  chemical  name)" 
and  adding  in  its  place  "§  556.273  of 
this  chapter." 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  audiority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

AutharitT:  21  U.S.C  SOOb. 
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f  524.900    [Amended] 

4.  Section  524.900  Famphur  is 
amended  in  parag]:9ph  (e)  by  removing 
"40  CFR  180.233  under  the  chemical 
name"  and  adding  in  its  place 

"§  556.273  of  this  chapter." 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

5.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C.  342,  360b,  371. 

6.  Section  556.273  is  added  to  subpart 
B  to  read  as  follows: 

1556.273    Famphur. 

Tolerances  are  established  for 
residues  of  famphur  including  it^ 
oxygen  analog  in  or  on  meat,  &t,  or  meat 
byproducts  of  cattle  at  0.1  part  per 
inillion. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

7.  The  authority  citation  for  21  CFR 
part  568  continues  to  read  as  follows: 

Aotfaority:  21  U.S.C.  360b,  371. 

1558.254    [Amended]         .   ^ 

8.  Section  558.254  Famphur  is 
amended  in  paragraph  (c)  by  removing 
"40  CFR  180.233"  and  adding  in  its 
place  "§556.273  of  this  chapter." 

Dated:  September  9, 1997. 
Robert  C.  LhringBloB. 

DSiector,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  97-28016  Filed  10-22-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs;  Miconazole  Nitrate 
Lotion  and  Spray 

AGENCY:  Food  and  Drag  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
diug  application  (ANADA)  filed  by 
Med-Pharmex,  Inc.  The  ANADA 
provides  for  use  of  miconazole  nitrate 
lotion  and  spray  as  topical  antifungal 
agents  to  treat  certain  infections  of  dogs 
and  cats. 
EFFECTIVE  DATE:  October  23,  1997. 


FOR  FURTHER  MFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855.  301-827-0209. 
SUPPLEMENTARY  INFORMATION:  Med- 
Pharmex,  Inc.,  2727  Thompson  Creek 
Rd.  Pomona,  CA  91767,  filed  ANADA 
200-196.  which  provides  for  use  of 
miconazole  nitrate  lotion  1  percent  and 
miconazole  nitrate  spray  1  percent  as 
antifungal  agents  for  topical  treatment  of 
infections  in  dogs  and  cats  caused  by 
Microsporum  cards,  M.  gypseum,  and 
Trichophyton  mentagrophytes. 

Med-Pharmex's  ANADA  200-196  is 
approved  as  a  generic  copy  of 
Mallinckrodt  Veterinary's  Conofite® 
miconazole  nitrate  1  percent  lotion  and 
spray,  NADA  95-184.  ANADA  200-196 
is  ai^roved  as  of  August  4, 1997,  and 
the  regulations  are  amended  in  21  CFR 
524.1443(b)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedoin  of  information  summary. 

In  accordance  with  the  fieedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  siunmaiy  of 
safety  and  efiiectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  efiect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Anthority:  21  U.S.C  360b. 

2.  Section  524.1443  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1524.1443  Miconazole  mtrale  craom; 
miconazole  nitrate  lotion;  miconazola 
nitrate  ^>ray. 


(b)  Sponsor.  See  No.  011716  in 
§  510.600(c)  of  this  chapter  for  use  of 
cream,  lotion,  and  spray;  see  No.  051259 
in  §  510.600(c)  of  this  chapter  for  use  of 
lotion  and  spray. 
•        •        •        •        • 

Dated:  September  10. 1997. 
Michael ).  BlackwelL 
Deputy  Director,  Center  for  Veteriimry 
Medicine. 
[FR  Doc.  97-28014  Filed  10-22-47;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
reeds;  Bacitracin  Zinc 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  hybrid  abbreviated  new 
animal  drug  application  (ANADA)  filed 
by  ALPHARMA,  hic.  The  hybrid 
ANADA  provides  for  the  use  of 
bacitracin  zinc  Type  A  medicated 
articles  to  make  Type  C  medicated  feeds 
for  cattle,  broiler  chickens,  turkeyS|, 
pheasants,  growing  quail,  and  growing 
and  finishing  swine,  for  increased  rate 
of  weight  gain  and  improved  feed 
efficiency,  and  for  laying  chickens  for 
improved  feed  efficiency  and  increased 
egg  production. 

EFFECTIVE  DATE:  October  15. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Caldwell,  Center  for  Veterinary 
Medicine  (HFV-126).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1638. 
SUPPLEMENTARY  INFORMATION: 
ALPHARMA.  Inc.,  One  Executive  Dr., 
P.O.  Box  1399.  Fort  Lee.  NJ  07024.  is 
sponsor  of  hybrid  ANADA  200-223  that 
provides  for  use  of  bacitracin  zinc  Type 
A  medicated  articles  (bacitracin  zinc 
equivalent  to  50  grams  (g)  of  bacitracin 
per  pound)  to  make  Type  C  medicated 
feeds  for  cattle  when  fed  at  35  to  70 
milligrams  per  head  per  day,  for 
growing  broiler  chickens,  turkeys,  and 
pheasants  fed  at  4  to  50  g  per  ton  (g/t), 
for  growing  quail  up  to  5  weeks  of  age 
fed  at  5  to  20  g/t.  for  growing  and 
finishing  swine  fed  at  10  to  50  g/t,  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency,  and  for  laying 
chickens  fed  at  10  to  25  g/t  for  improvcNcl 
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feed  efficiency  and  increased  egg 
production. 

The  data  submitted  in  support  of  this 
hybrid  AN  ADA  satisfy  the  requirements 
of  section  512(bKl)  and  (b)(2)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(b)(l)  and  (bK2)) 
and  the  regulations  in  21  CFR  part  514. 
The  hybrid  ANADA  has  been  defined  in 
the  Center's  Seventh  Generic  Animal 
Drug  Policy  letter  dated  March  20, 1991. 
The  hybrid  ANADA  relies  on  the 
approval  of  a  listed  (pioneer)  animal 
drug  and  contains  additional  data 
needed  to  support  the  change  in  the 
generic  product.  The  hybrid  ANADA  is 
thus  relying  on  the  approval  of  the 
listed  animal  drug  to  the  extent  that 
such  reliance  is  allowed  under  section 
512(n)  of  the  act.  to  establish  the  safiBty 
and  eCiectiveness  of  the  underlying 
animal  drug.  An  application  that  relies 
in  part  on  the  approval  of  a  listed 
animal  drug  for  mis  purpose  is 
considered  an  application  described  in 
section  512(bK2)  of  the  act 

ALPHARMA.  Inc.s.  hybrid  ANADA 
200-223  for  bacitracin  zinc  is  approved 
as  a  generic  copy  of  Hoftnaim- 
LaRoche's  NADA  46-920.  The  hybrid 
ANADA  is  approved  as  of  August  20, 
1997,  and  the  regulations  are  amended 
in  21  CFR  558.78  by  revising  paragraph 
(aKl)  to  indicate  additional  approvals 
and  in  paragraph  (dXD  by  removing  the 
footnote  to  the  table  to  reflect  the 
approval.  The  basis  of  approval  is 
disciissed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(eK2Xii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857.  between 
9  a.m.  and  4  pjn.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(aMl)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efEact  on 
the  human  enviroimient.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Lin  of  SobjectB  in  21  CFR  Pari  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 


PART  558— NEW  ANMIAL  DRUGS  FOR 
USE  IN  AMMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: . 

Aathoritr  21  U.S.C  360b.  371. 

2.  Section  558.78  is  amended  by 
revising  paragraph  (a),  and  in  paragraph 
(dKl)  by  removing  the  footnote  to  the 
table  to  read  as  follows: 

§568.78    Baettradn  zinc. 

(a)  Approvals.  To  sponsors  listed  in 
$  510.800(c)  of  this  chapter  for  use  as  in 
paragraph  (d)  of  this  section  as  follows: 

(1)  To  046573:  50  grams  per  pound  as 
in  paragraphs  (dXlKi).  (dMlMii). 
(dXlHiii).  (dKlXiv).  and  (dX2)  of  this 
section. 

(2)  To  000004: 10.  25,  40,  and  50 
grams  per  pound  as  in  paragraphs 
(dXi)(i),  (dXi)(ii).  (dXiXv).  (dXlXvi). 
(dX2),  and  (dX3)  of  this  section. 

(3)  To  000010:  5  and  50  grams  per 
pound  as  in  paragraph  (dXlXi)  of  this 
section. 


Dated:  Septamlwr  19. 1997. 
Staphs  F.  SudloC 

ZXractor.  Cmtarfor  Vttmnaiy  Medicine, 
|FR  Doc  97-28015  Piled  10-22-97;  8:4S  am) 


NATIONAL  LABOR  REU^TIONS 
BOARD 

29CFRPwt10S 

Proccdmi  Rules  Qovsming  Debt- 
Collection  Prooeduras  for 
AdnMnistfSllve  OffMt  snd  Federal 
InooMMTn  RefimQ  Offset 

AQe«CY:  National  Labor  Relations 
Board. 

action:  Final  rule. 


The  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  amended  the 
Federal  Claims  Collection  Act  of  1966  to 
authorize  the  federal  government  to 
employ  various  debt  collection 
techniques  commonly  available  to  the 
private  sector,  including  administrative 
ofbet  and  Federal  income  tax  refond 
ofbet.  In  1992  the  Congress  passed  and 
the  ('resident  signed  into  law  the  Cash 
Management  Improvement  Act 
Amendments  of  1992  which  requires 
federal  agencies  to  participate  in  the 
Internal  Revenue  Service  (IRS)  income 
tax  refund  offset  program  for  the 
collection  of  delinquent  debts  by  ofbet 
from  a  federal  income  tax  refund  that 
may  be  due  the  delinquent  debtor.  This 
final  r\ile  establishes  the  procedures 
which  tlae  Board  will  foUow  in  utilizing 


the  debt  collection  procedures 
authorized  by  the  above  legislation. 

HTEC71VE  DATE:  October  23,  1997. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
J.  Toner,  Executive  Secretary.  National 
Labor  Relations  Board.  1099  14th  Street, 
NW.  Room  11600,  Washington,  DC 
20570.  Telephone:  (202)  273-1940. 

SUPPLBiefTARY  INFORMATION:  The  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365) 
amended  the  Federal  Qaims  Collection 
Act  of  1966  to  authorize  the  Federal 
Government  to  employ  various  debt 
collection  techniques  commonly 
available  to  the  private  sector,  including 
administrative  offset  and  Federal 
income  tax  refund  ofEset.  In  1992  the 
Congress  passed  and  the  President 
signed  into  law  the  Cash  Management 
Improvement  Act  Amendments  of  1992 
which  requires  federal  agencies  to 
participate  in  the  Internal  Revenue 
Service  (IRS)  income  tax  refund  offnt 
program  in  which  federal  agencies  refer 
delinquent  debt  to  the  IRS  for  collection 
by  ofbet  from  a  federal  income  tax 
refund  that  may  be  due  the  delinquent 
dditor.  On  July  24, 1996.  Uie  National 
Labor  Relations  Board  (Board) 
implementn  interim  regiilations,  set 
forth  as  new  Subparts  U  (administrative 
offset),  and  V  (Federal  income  tax 
refund  offMt),  to  part  102  of  the  Board's 
Rules  and  Regulations,  Series  8, 
(published  at  61  FR  38371  and  61  FR 
38373,  respectively),  to  enable  the  Board 
to  utilize  these  debt  collection 
procedures  that  have  proven  to  be  cost' 
effective  mechanisms  for  collection  of 
delinquent  debt 

These  final  rules  establish  the  current 
interim  rules  as  the  means  by  which  the 
Board  will  pursue  debt  collection 
permitted  under  the  above  statutes,  with 
one  minor  change  involving  the 
clarification  of  a  phrase  appearing  in 
§  102.160  of  Subpart  U,  as  discussed 
below. 

When  the  Board  published  the 
interim  rules  on  )uly  24, 1996.  it 
determined  that,  because  these  rules 
merely  implement  a  definite  statutory 
scheme  and  its  concomitant  regulations, 
and  relate  to  Agency  procedure  and 
practice,  public  comment  on  the  rules. , 
was  unnecessary.  Nevertheless,  the 
Board  undertook  to  consider  any  public 
comments  submitted  to  it  on  or  before 
September  29,  1996,  before  issuing  any 
final  rules.  The  Board  did  receive 
comments  from  one  organization  which 
raised  questions  felling  broadly  within 
two  categories:  (1)  Whether  the 
regulations  were  needed,  and  (2) 
whether  the  application  of  the 
regulations  was  appropriate.  We 
consider  these  comments  seHatim. 


Quastions  Regarding  the  Need  for  die 
Regulations 

The  organization  questioned  why 
these  procedures  are  necessary  and 
being  implemented  now,  and  why  they 
single  out  federal  contractors.  In  brief, 
the  regulations  regarding  administrative 
ofbet  procedures  implement  a  statutory 
scheme  that  specifically  addresses 
collections  of  delinquent  debt  from 
federal  contractors,  a  decision  made  in 
the  enabling  legislation,  not  by  the 
Board  in  these  regulations.  Moreover, 
while  these  procedures  doubtiess  could 
have  been  implemented  earlier,  that  is 
no  reason  not  to  implement  them  now 
that  the  Board  has  become  aware  of 
their  utility.  As  Justice  Frankfurtm  once 
observed  in  a  different  context: 
"Wisdom  too  often  never  comes,  and  so 
one  ought  not  to  reject  it  merely  because 
it  comes  late."  Henslee  v.  Union 
Pkmten  Bank.  335  U.S.  595.  600  (1949) 
(dissenting  opinion). 

The  organization  questioned  whether 
the  Board  would  be  required  to  follow 
the  provisions  of  Executive  Order  12866 
before  implementing  theee  regulations, 
specifically,  the  principles  of  regulation 
set  fordi  in  Section  1(b)  of  diat 
Executive  Order.  However,  independent 
regulatory  agencies  are  specifically 
excluded  from  coverage  of  Section  1. 
Further,  even  ^JMiiming  the  NLRB  is 
covered  by  Section  1,  these  regulations 
are  consistent  with  the  regulatory 
principles  set  forth  in  that  section  since 
they  implement  a  statutory  scheme 
already  found  desirable  by  Congress. 
The  organization  inquired  whether 
the  Board  had  given  any  consideration 
to  how  the  new  regulations  will  benefit 
the  Board.  As  noted  in  the 
Supplementary  Information  section 
accompanying  publication  of  the 
interim  rules,  61  FR  38368,  the  Board  is 
entided  to  utilize  these  offset  provisions 
because  debts  owed  pursuant  to  Board 
orders  are  in  fact  debts  owed  to  the 
United  States,  the  Board  b«ng  the 
public  agent  chosen  by  Congress  to 
vindicate  the  public  policies  embodied 
in  the  National  Labor  Relations  Act 

Finally,  the  organization  expressed 
the  opinion  that,  before  these 
regulations  could  be  put  into  effect  the 
Federal  Acquisition  Regulations  and 
Defense  Acquisition  Regulations  should 
be  amended.  However,  amending  these 
regidations  is  not  something  within  the 
purview  of  the  Board  and,  therefore,  no 
reason  not  to  proceed  with  appropriate 
debt  collection  methods  that  have  been 
entrusted  to  the  Board. 


Questions  Regarding  the  A{^licattan  of 
the  Regulations 

The  organization  notes  that  the 
regulations  provide  that  the  Agency 
"may  give  due  consideration  to  the 
debtor's  financial  condition  *  *  *." 
§  102.160(c).  and  questions  whether  this 
consideration  should  be  mandated. 
Specifically,  the  organization  proi>oses 
that,  at  a  minimnin,  the  regulations 
mandate  consideration  of  a  debtor's 
finanriwl  condition,  mandate  that  the 
negative  impact  on  the  debtor  be 
minimized,  and  require  notification  to 
the  debtor  to  solicit  information  on  its 
financial  viability  if  ofbet  should  occur. 

In  fttct,  the  regulations  already 
provide  that  the  Agency  "shall  send 
written  notice  to  the  drfjtor," 
$  102.161(b),  and  that  this  notice  shall 
notify  the  debtor  of  the  "opportunity  to 
enter  into  a  written  agreement  with  the 
Agnocy  to  repay  the  debt" 
§  102.161(bX7).  Moreover,  the  "Agency 
shall  afford  the  debtor  the  opportunity 
to  repey  the  debt  or  enter  into  a 
repayment  plan  which  is  agreeable  to 
tfu»  Agency*  *  •."  §102. 163(a). 

These  mandatory  provisions  provide 
more  than  ample  opportunity  for  the 
d^Hor  to  raise,  and  the  Agency  to 
consider,  the  debtor's  financial 
condition,  as  well  as  the  impect  of  any 
administrative  offset  prior  to  initiating 
an  administrative  offwt  Providing 
further  mandates  with  respect  to  the 
Agency's  obligation  to  consider  the 
debtor's  finiinH«l  condition  could  mire 
the  Agency  in  disputes  with  the  drtitor 
over  whether  a  particular  repayment 
plan  is  adeqxiate,  thereby  risking 
nonfiilfillment  of  the  Agency's 
responsibility  to  vindicate  the  policies 
embodied  in  the  National  Labor 
Relations  Act 

The  organization  questioned  whether 
the  regulations  should  address  more  . 
specifically  when  administrative  ofbet 
will  be  used.  However,  the  head  of  the 
Agency  already  is  required  by  31  U.S.C 
3711  to  attempt  to  collect  delinquent 
claims,  and  our  regulations  specifically 
provide  that  "Administrative  offset  shall 
be  considered  by  the  Agency  only  after 
attempting  to  collect  a  claim  under  31 
U.S.C.  3711(a)."  8 102.160(d).  Finally,  a 
claim  "will  not  be  referred  for  tax 
refund  ofbet  where  administrative  ofbet 
potential  is  foimd  to  exist"  §  102.173(c). 

The  organization  argues  that  the 
regulations  should  specifically  mandate 
consideration  of  the  effect  of 
administrative  o&et  on  any  third-party 
ctmtractors  whose  work  depends  on 
performance  by  the  debtor.  We  are  not 
aware  of  any  requirement  that  the 
Agency  take  this  factor  into 
consideration.  However,  as  a  matter  of 


sound  practice,  if  such  information  is 
presented  to  the  Board  it  will,  as  with 
any  relevent  information,  be  duly 
considered. 

The  organization  objects  to  die 
provision  in  §  102.164(c)  that  allows  the 
Agency  to  "efiiect  an  administrative 
offwt  •  *  •  prior  to  the  completion  of 
the  due  process  procedures  required  by 
this  subpart,  if  failure  to  take  the  offset 
would  substantially  prejudice  the 
Agency's  ability  to  collect  the  dd»t" 
Specifically,  the  organization  proposes 
that  the  rules  should  specify  the 
circumstances  in  whiui  this  procedure 
is  permitted  and  leqxiire  identification 
of  alternative  sources  of  funds  which 
should  be  pursiied  before  due  procees ' 
procedures  are  suspended.  We  conclude 
that  it  would  be  impossible  to 
entmierate  all  of  the  circumstances  in 
which  this  procedure  might  be 
triggered.  However,  by  way  of  example, 
it  could  be  triggered  if  a  debtor  woe 
winding  down  its  business,  was  coming 
to  the  last  payment  on  its  last  contract, 
and  if  the  Agency  did  not  prevent  those 
funds  from  being  disbursed,  it  mi^ 
never  be  able  to  collect  the  debt  Even 
in  such  situations,  hcnvevw,  the  debtor 
is  not  without  recourse.  For.  this  is  akin 
to  seeking  a  protective  order,  a 

Eroceeding  in  which  the  debtor  wiU 
ave  recoiirse  to  administrative  or 
judicial  review.  Thus,  although  funds 
might  be  t«nporarily  frozen,  the  debtor 
ultimately  will  receive  full  due  process 
before  the  funds  are  finally  taken. 

Finally,  the  organization  questicmed 
whethn  the  R^ulatory  Flexibilify  Act 
requires  an  impact  analysis  ore 
flexibilify  analysis.  However,  for  the 
reesons  set  fordi  in  the  publication  of 
the  interim  rules,  and  again  below,  we 
are  persuaded  that  the  Regulatory 
Flexibilify  Act  does  not  apply  brae. 

Notwithstanding  all  of  the  foregoing, 
the  Board  has  determined  that  one 
minor  change  in  the  regulations  is 
appropriate  to  clarify  the  meaning  of  a 
phrase  appearing  in  §  102.160  of 
Subpart  U.  Thus,  in  S  102.160(c),  dte 
phrase  "an  available  source  of  funds"  is. 
changed  to  reed  "another  reedily 
available  source  of  funds."  In  all  other 
respects,  the  final  rules  that  the  Board 
now  publishes  are  the  same  as  the 
interim  rules  presendy  outstanding. 

Eucntive  Order  128M 

As  noted  above,  the  regulatory  review 
provisions  of  Executive  Order  12866  do 
not  apply  to  independent  regulatory 
agmcies.  HowevM-,  even  if  they  did, 
these  rules  would  not  be  classified  as 
"significant  rules"  under  Section  6  of 
Executive  Order  12866,  because  they 
will  not  result  in  (1)  an  annual  effect  on 
the  economy  of  SlOO  million  or  more: 
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(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  eflects  on 
competition,  emplojrment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  Accordingly,  no  regulatory 
impact  assessment  is  required. 

Regulatory  Flexibifity  Act 

Because  no  notice  of  proposed  rule- 
making is  required  for  procedural  rules, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.) 
pertaining  to  regulatory  flexibility 
analysis  do  not  apply  to  these  rules. 
However,  even  if  the  Regulatory 
Flexibility  Act  were  to  apply,  the  NLRB 
certifies  that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  busfiaiMB 
entities  as  they  merely  set  forth 
procedxires  to  be  followed  by  the 
Agency  in  attempting  to  collect 
outstanding  dabts. 


.WmdmtboaAtA 

These  ivies  are  not  subfect  to  Section 
3504(h)  of  the  Paperwork  Reduction  Act 
(44  U.S.C  3501)  since  they  do  not 
contain  any  new  information  collection 
requirements. 

i  Regulatory  EnfacceBent 

Because  these  rules  relate  to  Agency 
procedtire  and  practice  and  merely 
impl«nent  a  d^nitive  statutory  scheme 
and  the  requirements  contained  in 
regulations  promulgated  by  the 
Department  of  Justice,  the  General 
Accounting  OfBce,  the  Internal  Revenue 
Service,  and  the  Treasury  Department, 
the  Board  has  determined  that  the 
Congressional  review  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C  801)  do  not 
apply. 


1 29  CFR  Part  Itt 

Administrative  practice  and 
procedure.  Labor  management  refartioos. 

To  enable  the  Agency  to  collect 
delinquent  debts  by  vray  of 
administrative  offset  and  Federal 
income  tax  refund  offset,  the  Board 
amends  29  CFR  part  102  as  follows: 

PART  102— RULES  AND 
REGULATIONS,  SERIES  8 

1.  The  authority  citation  for  29  CFR 
part  102  continues  to  read  as  foUows: 

:  Section  6.  Nations]  Labor 
I  Act.  M  SBHidwi  (29  U.S.C  Ul. 


156).  SKtion  102.U7(c)  also  issusd  under 
Section  552(a)(4)(A)  of  the  FreMiom  of 
Information  Act,  as  amended  (5  U.S.C 
552(a)(4)(A)).  Sections  102.143  through 

102.155  also  issued  under  Section  504(c)(1) 
of  the  Equal  Access  to  justice  Act.  as  . 
amended  (5  U.S.C  504(cMl)). 

2.  Subparts  U  and  V  to  part  102  are 
revised  to  read  as  follows: 

Subpart  U—OaM-CoNection 
Praoaduiaa  by  AdmMstrativa  Offaal 

Sm:. 

102.156  Administntive  offMt:  puipoae  and 
scope. 

102.157  Daflnitians. 

102.159    Agency  requests  for  admhiistrative 
oCbets  and  cooperatioB  with  other 
Federal  agencies. 

102.159  Exduslow. 

102.160  Agency  rasponsibilitias. 

102.161  Notification 

102.162  Examination  and  copying  of 
records  related  to  the  claim:  opportunity 
far  fiill  explanation  of  the  claim. 

102.163  Opportunity  for  repayment 
Itn.  164    Review  of  the  obligation. 

102.165  Com  shiftily 

102.166  Additional  administrative 
collection  action. 

102. 167  Prior  provision  of  tights  with 
reaped  to  deiit. 


1102.156 


The  regulations  in  this  subpart  specify 
the  Agency  pnx»dures  that  will  be 
followed  to  implement  the 
administrative  ofEset  procedures  set 
forth  in  the  Debt  Collection  Act  of  1982 
(Pub.  L.  97-365).  31  U.S.Q  3716. 


f102.1S7 

(a)  The  term  administrative  offset 
means  the  withholding  of  money 
payable  by  the  United  States  to,  or  held 
by  the  United  States  on  behalf  of,  a 
person  to  satisfy  a  debt  owed  the  United 
States  by  that  person. 

(b)  The  term  debtor  is  any  person 
against  whom  the  Board  has  a  claim. 

(c)  The  term  person  does  not  include 
any  agency  of  the  United  States,  or  any 
state  or  local  government 

(d)  The  tarns  cAoim  and  de6(  are 
synonymous  and  intmchangeable.  They 
refer  to  an  amount  of  money  or  property 
which  has  been  determined  by  an 
appropriate  Agency  ofitcial  to  be  owed 
to  the  United  States  from  any  person, 
organiration,  or  entity,  except  another 
fsderal  agency. 

(e)  A  debt  is  considered  delinquent  if 
it  has  not  been  paid  by  the  date 
specified  in  the  Agency's  initial  demand 
letter  (§  102.161).  unless  satisfiMrtory 
payment  arrangements  have  been  made 
by  thet  date,  or  if,  at  any  time  thereafter, 
the  debtor  fails  to  satisfy  his  obligations 
under  a  pajrment  agreement  with  the 
Agency. 


f  102.158    Agency  requests  for 
administrative  offsets  and  coopeieMoo  with 
other  Federal  agenciee. 

Unless  otherwise  prohibited  by  law, 
the  Agency  may  request  that  monies  due 
and  pajfable  to  a  debtor  by  another 
Federal  agency  be  administratively 
offset  in  order  to  collect  debts  owed  the 
Agency  by  the  debtor.  In  requesting  an 
administrative  offset,  the  Agency  will 
provide  the  other  Federal  agency 
holding  funds  of  the  debtor  with  written 
certification  stating: 

(a)  That  the  debtor  owes  the  Board  a 
debt  (including  the  amount  of  debt);  and 

(b)  That  the  Agency  has  complied 
with  the  applicable  Federal  Claims 
Collection  Standards,  including  any 
hearing  or  review. 

f  102.150    Exduslona. 

(a)  (1)  The  Agency  is  not  authtmied 
by  the  Debt  Collection  Act  of  1982  (31 
U.S.C  3716)  to  use  administrative  o£bet 
with  respect  to: 

(i)  Debts  owed  by  any  State  or  local 
government; 

(ii)  Debts  arising  under  or  payments 
made  under  the  Social  Sectirify  Act,  the 
Internal  Revenue  Code  of  1954,  or  the 
tariff  laws  of  the  United  States;  or 

(iii)  When  a  statute  expliciUy 
provides  for  or  prohibits  using 
administrative  ofbet  to  collect  the  claim 
or  type  of  claim  involved. 

(2)  No  claim  that  has  been 
outstanding  for  more  than  10  years  after 
the  Board's  right  to  collect  the  debt  first 
accrued  may  be  collected  by  meens  of 
administrative  ofErat,  unless  facts 
material  to  the  right  to  collect  the  debt 
were  not  known  and  could  not 
reasonably  have  been  known  by  the 
official  of  the  Agency  who  was  charged 
with  the  responsibilify  to  discover  and 
collect  such  debts  until  within  10  years 
of  the  initiation  of  the  collection  action. 
A  determination  of  when  the  debt  first 
accrued  should  be  made  according  to 
existing  laws  regarding  the  accrual  of 
debts,  such  as  under  28  U.S.C.  2415. 
Unless  otherwise  provided  by  contract 
or  law,  debts  or  payments  owed  the 
Board  which  are  not  sub|ect  to 
administrative  ofEset  under  31  U.S.C 
3716  may  be  collected  by  administrative 
ofEwt  under  the  common  law  or  odwr- 
applicable  statutory  authorify,  pursuant 
to  this  paragraph  or  Board  regulations 
established  pursuant  to  such  other 
statutory  authorify. 

(b)  Collection  by  o%et  against  a 
judgment  obtained  by  a  debtor  against 
the  United  States  shall  be  accomplished 
in  accortlance  with  31  U.S.C  3728. 

f  102.160    Agency  raeponaMIWes. 

(a)  The  Agency  shall  provide 
appropriate  written  or  other  guidance  to 
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Agency  officials  in  carrying  out  this 
subpart,  including  the  issuance  of 
guidelines  and  instructions,  which  may 
be  deemed  appropriate.  The  Agency 
shall  also  take  such  administrative  steps 
as  may  be  appropriate  to  carry  out  the 
purposes  and  ensure  the  effsctive 
implementation  of  this  subpart. 

(o)  Before  collecting  a  claim  by  means 
of  administrative  ofEset,  the  Agency 
must  oisure  that  administrative  o^et  is 
faasible,  allowable  and  appropriate,  and 
must  notify  the  debtor  of  die  Agency's 
policies  for  collecting  a  claim  by  means 
of  administrative  ofEset 

(c)  Whether  collection  by 
administrative  o&et  is  feasible  is  a 
determination  to  be  made  by  the  Agency 
on  a  case-by-case  basis,  in  the  exercise 
of  sotmd  discretion.  The  Agency  «hall 
consider  not  onfy  whether 
administrative  dbet  can  be 
accomplidied,  both  practically  and 
legally,  but  also  whether  administrative 
o&et  will  further  and  protect  the  best 
interests  of  the  United  States 
Govemnnnt  In  appropriate 
circiunstances,  the  Agency  may  give  due 
consideration  to  the  debtor's  fjimnri^l 
condition,  and  it  is  not  expected  that 
administrative  ofbet  will  be  used  in 
every  available  instance,  pattictdarly 
where  there  is  another  readify  availd>le 
source  of  funds.  The  Agoicy  may  »l«n 
consider  whether  administrative  offiret 
would  substantially  interfere  with  or 
defect  the  purposes  of  the  program 
authorieing  the  payments  against  which 
ofEMt  is  contemplated. 

(d)  Administrative  ofEset  shall  be 
considoed  by  the  Agency  onfy  after 
attempting  to  collect  a  claim  under  31 
U.S.C  3711(a). 


1102.161 

(a)  The  Agency  shall  send  a  written 
demand  to  the  debtor  in  terms  which 
inform  the  debtor  of  the  consequoices 
of  feilure  to  cooperate.  In  the  demand 
letter,  the  Agency  shall  provide  the 
name  of  an  Agency  employee  who  can 
provide  a  full  explanation  of  the  r-Uim 
When  the  Agency  deems  it  appropriate 
to  protect  the  Govenmient's  interests 
(for  example,  to  prevent  the  statute  ai 
limitatitms,  28  U.S.C  2415,  from 
expiring),  written  demand  may  be 
preceded  by  other  appropriate  actions. 

(b)  In  accordance  with  guidelines 
established  by  the  Agency,  the  Agency 
official  responsible  for  collection  of  the 
debt  shall  send  written  notice  to  the 
debtor,  informing  such  debtor  as 
appropriate: 

(1)  Of  the  nature  and  amount  of  the 
Board's  claim; 

(2)  Of  the  date  by  which  payment  is 
to  be  made  (which  normally  ^mtdd  be 
not  more  than  30  days  from  the  date  that 


the  initial  notification  was  mailed  or 
hand  delivered); 

(3)  Of  the  Agency's  intention  to 
collect  by  administrative  offset  and  of 
the  debtor's  rights  in  conjimction  with 
such  an  oCEset; 

(4)  That  the  Agency  intends  to  collect, 
as  appropriate,  intoest,  penalties, 
adininistrative  costs  and  attorneys  fees; 

(5)  Of  the  rights  of  such  debtor  to  a 
fiill  explanation  of  the  claim,  of  the 
oppottunify  to  inspect  and  copy  Agency 
records  widi  resi}eK:t  to  the  cUdm  and  to 
dispute  any  information  in  the  Ag«icy's 
records  concerning  the  claim; 

(6)  Of  the  debtor's  right  to 
administrative  appeal  or  review  within 
the  Agency  concerning  the  Agency's 
claim  and  how  such  review  shall  be 
obtained; 

(7)  Of  the  debtor's  opportunify  to 
enter  into  a  written  agreement  with  the 
Agency  to  repay  the  d^;  and 

(8)  (3f  the  date  on  which,  or  after 
which,  as  administrative  oBset  will 
begin. 


i10M62    Examinalton  and  copying  of 
recofds  relalsd  to  ttM  cMm;  ogponunNy  tar 
fuH  eiptaMgen  ef  aie  cWm. 

Following  receipt  of  the  demand  letter 
specified  in  §  102.161,  and  in 
conformify  with  Agency  guidelines 
governing  such  requests,  the  debtor  may 
request  to  examine  and  copy  publicly 
available  records  pertaining  to  the  debt, 
and  may  request  a  fiiU  explanation  of 
the  Agency's  rlnim 


f  102.166 

(a)  The  Agency  shall  afford  the  dtbtat 
the  opportunify  to  repay  the  debt  or 
enter  into  a  repaymoit  plan  whi^  is 
agreeeble  to  the  Agency  and  is  in  a 
writtrai  form  signed  by  such  drirtor.  The 
Agency  may  deem  a  repayment  plan  to 
be  abrogated  if  the  debtor  should,  after 
the  repaymmt  plan  is  signed,  fell  to 
compfy  with  the  terms  of  the  plan. 

(b)  'The  Agoocy  has  discretion  and 
should  exercise  sound  judgment  in 
detennining  wh^hra  to  accept  a 
r^Mjrment  agreement  in  lieu  of 
administrative  offset 


f16t.16«   n—t— oil 

(a)  The  dd>tor  shaU  have  the 
opportunify  to  obtain  review  by  the 
Agency  (^  the  determination  coQceming 
the  existence  or  amount  of  the  debt  as 
set  forth  in  the  notice.  In  cases  where 
the  amount  of  the  debt  has  been  fully 
Uqnidated.  the  review  is  limited  to 
ensuring  that  the  liquidated  amount  is 
ccnrectly  represmted  in  the  notice. 

(b)  The  dri>to%seeking  review  shall 
make  the  request  in  writing  to  the 
Agency,  not  more  than  15  days  from  the 
date  the  demand  letter  was  received  by 


the  debtor.  The  request  for  review  shall 
state  the  basis  for  challenging  the 
determination.  If  the  debtor  alleges  that 
the  Agency's  information  relating  to  the 
debt  is  not  accurate,  timely,  relevant  or 
complete,  the  debtor  shall  provide 
information  or  dociunentation  to 
support  this  allegation. 

(c)  The  Agency  may  effect  an 
administrative  ofEset  against  a  pajrment 
to  be  made  to  a  debtor  prior  to  the 
completion  of  the  due  pnx»ss 
procedures  required  by  this  subpart,  if 
feilure  to  take  the  offeet  would 
substantially  pr^udice  the  Agency's 
abilify  to  collect  the  debt;  for  example. 
if  the  time  before  the  payment  is  to  be 
made  would  not  reasonably  permit  the 
completion  of  due  process  procedures. 
Adniinistrative  ofEset  effected  priw  to 
completion  of  due  process  procedures 
must  be  prompUy  followed  by  the 
completion  of  those  procedures. 
Amoimts  recovered  by  administrative 
ofEset.  but  latra-  found  not  owed  to  the 
Agency,  will  be  promptiy  refimded. 

(d)  Upcm  completion  of  the  review, 
the  Agency's  reviewing  official  shall 
transmit  to  die  driitor  the  Agency's 
decision.  If  appropriate,  this  decision 
shall  inform  the  debtor  of  the  scheduled 
date  on  or  after  which  administrative 
ofiEnt  will  begin.  The  decision  shall 
also,  if  appropriate,  indicate  any 
changes  in  information  to  dw  extent 
such  information  differs  from  that 
pmvided  in  the  initfel  notification  to  the 
debtor  under  102.161. 

(e)  Nothing  in  this  subpart  shall 
preclude  the  Agency  from  sua  sponte 
reviewing  the  obligation  of  the  debtor, 
including  a  reconsideration  of  the 
Agency's  determination  concerning  the 
drill,  and  the  accuracy,  timeliness, 
relevance,  and  completeness  of  the 
information  on  which  the  debt  is  based. 

1102.165    CoatsNMng. 

Costs  incurred  by  the  Agency  in 
connection  widi  referral  of  debts  far 
administrative  ofEset  will  be  added  to 
the  debt  and  thus  increase  the  amount 
of  the  oBaeL  Such  costs  may  include 
administrative  costs  and  attorneys  fees. 

f1« 


Nothing  contained  in  this  subpart  is 
intended  to  fnechide  the  Agency  from 
utilizing  any  other  administrative  or 
legal  remedy  which  may  be  available. 

1102.167 

IID 


To  the  extent  that  the  rights  of  the 
debtor  in  relation  to  the  same  debt  have 
been  previousfy  provided  for  under 
some  other  statutory  or  regulatory 
authaitty.  the  Agency  is  not  required  to 
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duplicate  those  efforts  before  effiactiiig 
administrative  ofEseL 


iCdiection 
ProoaduTM  by  Federal  Income  Tax 
Refund  Offael 

102.168  Faderal  income  tax  rafund  oCbat; 
purpose  and  scope. 

102.169  DefinitioM. 

102.170  Agency  rafBnl  to  OtS  for  tn 
refsnal  eflisct:  Agency  leeponaifailitiea. 

102.171  Co«t  shifting. 

102.172  Minimum  rebrrai  amount 

102.173  Relation  to  other  coUectioo  eSotta. 

102.174  Debtor  notification. 

102.175  Agency  review  of  the  obligation. 
102.178    Prior  provision  of  rights  with 

;  toi 


llOCias    Fedwal bwenw tea leftmd 


The  rogulations  in  this  subpart  specify 
the  Agency  procedures  that  will  be 
followed  in  order  to  implement  the 
fedenl  income  tax  refuiwl  o£EMt 
procedures  aet  forth  in  26  U.S.C 
6402(d)  of  the  bitemal  Revenue  Code 
(Code).  31  U.S.C.  3720A,  and  301.6402- 
6  of  the  Treasury  Regulations  on 
Procedure  and  Administration  (26  CFR 
301.6402-6).  This  statute  and  the 
implementing  regulations  of  the  Internal 
Revenue  Service  (IRS)  at  26  CFR 
301.6402-6  authorixe  the  IRS  to  reduce 
a  lax  refund  by  the  amount  of  a  past-due 
lagally  enforceable  debt  owed  to  the 
United  States.  The  regulation*  apply  to 
past-due  legdly  enfotcaahl*  debts  owed 
to  the  Agency  by  individnab  md 
business  entities.  The  regulations  are 
not  intended  to  limit  or  restrict  debtor 
aooass  to  any  |udicial  remedies  to  which 
he  or  she  may  otherwise  be  entitled. 


f1<tt.1t> 

(a)  Tax  refund  offset  refers  to  the  IRS 
income  tax  refund  of&et  program 
operated  under  authority  of  31  U.S.C 
3720A. 

(b)  Past-due  hgalfy  enftatxabk  debt 
is  a  delinquent  debt  administratively 
determined  to  be  valid,  whereon  no 
Bora  than  10  years  have  lapsed  since 
fhe  dale  of  delinquency  (unless  reduced 
^  judgmmt),  and  which  is  not 
diachajrged  under  a  bankruptcy 
proceeding  or  subiact  to  an  automatic 
stay  under  11  U.S.C  362. 

(c)  Individual  refers  to  a  taxpayer 
identified  by  a  aodal  security  number 
(SSN). 

(d)  Business  entity  refers  to  an  entity 
identified  by  an  employer  identification 
number  (EIN). 

(e)  Taxpayer  mailing  address  refers  to 
the  debtor's  cutrent  mailing  address  as 
oblriaad  from  IRS. 

ffl  MBoioranduin  of  luiderstonding 
rafccs  to  the  agreement  between  the 
Agency  and  IRS  outlining  the  duties  and 


responsibilities  of  the  respective  parties 
for  participation  in  the  tax  refund  ofbet 
program. 

1102.170    Agency  referral  toIRS  for  tax 
relafral  afVact;  Agency  reaponilttimiaa. 

(a)  As  authorized  and  required  by  law, 
the  Agency  may  refer  past-due  legally 
enforceable  debts  to  the  Internal 
Revenue  Service  (IRS)  for  collection  by 
offset  from  any  overpayment  of  income 
tax  that  may  otherwise  be  due  to  be 
refunded  to  the  taxpayer.  By  the  date 
and  in  the  manner  prescribed  by  the 
IRS.  the  Agency  may  refer  for  tax  refund 
offset  past-due  legally  enforceable  debts. 
Such  referrals  shall  include  the 
following  information: 

(1)  Whether  the  debtor  is  an 
individual  or  a  business  entity; 

(2)  The  name  and  taxpayer 
identification  number  (SSN  or  EIN)  of 
the  debtor  who  is  responsible  for  the 
debt; 

(3)  The  amount  of  the  debt; 

(4)  A  designation  that  the  Agmcy  is 
refiBning  the  debt  and  (as  appropriate) 
Asen^  account  identifiers. 

(b)  "nia  Agency  will  ensure  the 
confidentiality  c^  taxpayer  information 
as  required  by  IRS  in  its  Tax 
Information  Security  Guidelines. 

(c)  As  necessary,  the  Agency  will 
submit  updated  information  at  the  times 
and  in  the  marmer  prescribed  by  IRS  to 
reflect  changes  in  the  status  of  debts  or 
debtors  referred  for  tax  refund  offset 

(d)  Amounts  erroneously  offset  will 
be  refunded  by  the  Agency  or  IRS  in 
accordance  with  the  Memorandum  of 
Understanding. 


f  102.171 

Costs  incurred  by  the  Agency  in 
coimection  with  referral  of  debts  for  tax 
r^und  offset  wiU  be  added  to  the  debt 
and  thus  increase  the  amount  of  the 
ofbeL  Such  costs  may  include 
administrative  costs  and  attorneys  fises. 

f1M.17X    MailiHMa  lalaiiel 


The  minimum  amount  of  a  debt 
otherwise  eligible  for  Agency  referral  to 
the  IRS  is  $25  for  individual  debtors  and 
$100  for  business  debtors.  The  amount 
referred  may  include  the  principal 
paction  of  the  driit.  as  well  as  any 
accrued  interest,  penalties, 
administrative  cost  charges,  and 
attorney  fees. 

fi<tt.m 


(a)  Tax  rafond  offset  is  intended  to  be 
an  administrative  collection  remedy  to 
be  utilized  ct»sistent  with  IRS 
requiremraits  for  particijiation  in  the 
program,  and  the  costs  and  benefits  of 
pursuing  alternative  remedies  when  the 
tax  refund  oCbet  program  is  readily 


available.  To  the  extent  practical,  the 
requirements  of  the  program  will  be  met 
by  merging  IRS  requirements  into  the 
Agency's  overall  requirements  for 
delinquent  debt  collection. 

(b)  As  appropriate,  debts  of  an 
individual  debtor  of  $100  or  more  will 
be  reported  to  a  consumer  or 
commercial  credit  reporting  agency 
before  referral  for  tax  refund  offiset. 

(c)  Debts  owed  by  individuals  will  be 
screened  for  administrative  offset 
potential  using  the  most  ctuient 
information  reasonably  available  to  the 
Agency,  and  will  not  be  referred  for  tax 
refund  ofbet  where  administrative  offset 
potential  is  found  to  exist. 


1102.174 

(a)  The  Agency  shall  send  appropriate 
written  demand  to  the  debtor  in  tarms 
which  inform  the  debtor  of  the 
consequences  of  failure  to  r^My  debts 
or  claims  owed  the  Board. 

(b)  Before  the  Agency  refers  a  debt  to 
IRS  for  tax  refund  offset,  it  will  make  a 
reasonable  attempt  to  notify  the  debtor 
that: 

(1)  The  debt  is  past-due; 

(2)  Unless  the  debt  is  repaid  or  a 
satisfactory  repayment  agreement  is, 
established  within  60  days  thereaitn. 
the  ddM  will  be  referred  to  IRS  for  oOwt 
from  any  overpayment  of  tax  remaining 
after  taxpayer  liabilities  of  greater 
priority  have  been  satisfied;  and 

(3)  llie  debtor  will  have  a  minimum 
of  60  days  from  the  date  of  notifi^tion 
to  present  evidence  that  all  or  part  of  the 
d^t  is  not  past  due  or  legally 
enforceable,  and  the  Agency  will 
consider  this  evidence  in  a  review  of  its 
determination  that  the  debt  is  past  due 
and  l^ally  enforceable.  The  debtor  will 
be  advised  where  and  to  whom 
evidence  is  to  be  submitted. 

(c)  The  Agency  will  make  a 
reasonable  attempt  to  notify  the  debtor 
by  using  the  most  recant  address 
information  available  to  the  Agency  or 
obtained  from  the  IRS.  unless  written. ^ 
notification  to  the  Agency  is  received 
from  the  debtor  stating  tlut  notices  from 
the  Agency  are  to  be  sent  to  a  diffiarent 
addrus. 

(d)  The  notification  required  by 
paragraph  (b)  of  this  section  and  aent  to 
the  adchess  specified  in  paragraph  (c)  of 
this  section  may,  at  the  option  of  the 
Agency,  be  incorporated  into  demand 
letten  required  by  paragraph  (a)  of  this 
section. 


§102.175    Agency  review  of  Om( 

(a)  The  Agency  official  responsible  for 
collection  of  the  debt  will  consider  any 
evidence  submitted  by  the  debtor  as  a 
result  of  the  notification  required  by 
S  102.174  and  notify  the  debtor  of  the 
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result  If  appropriate,  the  debtor  will 
also  be  advised  where  and  to  whom  to 
request  a  review  of  any  unresolved 
dispute. 

(b)  The  debtor  will  be  granted  30  days 
from  the  date  of  the  notification 
required  by  paragraph  (a)  of  this  section 
to  request  a  review  of  the  determination 
of  the  Agency  official  responsible  for 
collection  of  the  debt  on  any  unresolved 
dispute.  The  debtor  will  be  advised  of 
the  result 

|10t.17B    Prior  prawtaion  of  rightawNh 
ttodabt 


To  the  extent  that  the  rights  of  the 
debtor  in  relation  to  the  same  debt  have 
hem  previously  provided  under  some 
other  statutory  or  regulatory  authority, 
including  administrative  offset 
procedures  set  forth  in  Subpart  U,  the 
Agency  is  not  required  to  duplicate 
those  efforts  before  referring  a  debt  for 
tax  refund  ofEset 

By  Diraction  of  tha  Board. 
|okBj.TaMr, 

Executive  Seenttny,  N<aionalLid)or  Relations 
Boon. 

{FR  Doc  97-28092  Filed  10-22-47;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 

33  CFR  Parts  110  and  166 
(CGO  OS-07-07q 


RMS115-AAM 


River  Safety  Zone 
AndHKaQa  Regulations 

AQBICY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


r:  The  Army  Ccwps  of  Engineers 
has  begun  dredging  parts  of  the 
Delaware  River  including  the  Marcus 
Hook  Range  Ship  Channel.  Because  of 
the  dredging  operations,  temporary 
additional  requirements  will  be 
imposed  in  Marcus  Hook  Anchorage 
(Anchorage  7).  the  Deepwater  Point 
Anchorage  (Anchorage  6).  and  the 
Mantua  Creek  Anchorage  (Anchorage  9). 
The  Coast  Guard  is  also  establishing  a 
temporary  moving  safsty  zone  around 
the  dredge  vessel  £ssex  that  will  be 
working  in  the  Marctis  Hook  Range  Ship 
Chaiuiel  adjacent  to  Anchorage  7. 
EFFECTIVE  DATES:  Paragraph  (bXll)  in  33 
CFR  110.157  is  effective  from  October  2, 
1997  until  6  a.in.  on  December  20. 1997. 
Section  165.T05-076  is  effective  from 
October  2,  1997  until  6  a.m.  on 
December  20. 1997. 
FOR  RffiTHER  MFOfVMTION  CONTACT: 


LT  S.A.  Budka,  Project  Officer,  U.S. 
Coast  Guard  Captain  of  the  Port.  1 
Washington  Ave.,  Philadelphia,  PA 
19147-4395,  Phone:  (215)  271-4689. 
SUPPLEMENTAi«Y  MFOfMMTKM:  hi 
accordance  with  5  U.S.C  553(bX3)  and 
5  U.S.C.  553(d),  a  Notice  of  Proptwed 
Rule  Making  (NPRM)  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Kegider  publication. 
The  Coast  Guard  was  informed  by  U.S. 
Army  Corps  of  Engineers.  Philadelphia 
District  on  September  26,  1997  that 
dredging  operations  would  commence 
on  October  2,  1997.  Publishing  a  NPRM 
and  delaying  its  effective  date  would  be 
contrary  to  the  pubUc  interest,  since 
immediate  action  is  needed  to  protect 
marinen  from  potential  hazards 
associated  with  the  dredging  operations 
in  the  Marcxis  Hook  Range  Ship  Chaimel 
and  to  modify  the  anchorage  regulations 
to  fedlitate  vessel  traffic. 

Background  andPnrpoae 

The  U.S.  Army  Corps  of  Engineen 
(ACOE)  notified  the  Coast  Guard  that  it 
needed  to  conduct  dredging  operations 
on  the  Delaware  River,  in  the  vicinify  of 
the  Marcus  Hook  Range  Ship  Chaimel. 
The  dredging  is  needed  to  maintain  the 
project  depth  of  the  diannel.  Similar 
dredgiiig  was  conducted  in  1995  and 
1996.  This  period  of  dredging  began 
October  2,  1997  and  is  anticipated  to 
end  on  December  20, 1997. 

To  reduce  the  hazards  associated  with 
dredging  the  channel,  vessel  traffic  that 
would  normally  transit  through  the 
Marcus  Hook  Rai^  Ship  C3iaimel  will 
be  diverted  throu^  part  of  Anchorage  7. 
reducing  available  anchorage  space  by 
approximately  one  half.  Vessels  will 
continue  to  be  allowed  to  anchor  in 
available  parts  of  AixJiorage  7  during 
the  dredging  operations;  however, 
permission  to  anchor  must  be  obtained 
from  the  Captain  of  the  Port,  who  will 
identify  those  parts  of  Anchorage  7  that 
are  expected  to  be  availabfe. 

For  the  protection  of  marinen 
transiting  in  the  vicinify  of  dredging 
opnations,  the  Coast  Guard  is  also 
establishing  a  moving  safefy  zone 
around  the  dredging  vessel  Essex.  The 
safefy  zone  will  ensure  that  marinen 
remain  a  safe  distance  bom  the  dredging 
equipment  that  could  potmtially  be 
dangerous. 


of  the  Ragnlation 

Section  110.157(b)(2)  allows  vessels 
to  anchor  for  up  to  48  houn  in  the 
anchorages  listed  in  110.157(a),  which 
includes  Anchorage  7.  However, 
because  of  the  limited  anchorage  space 
available  in  Anchorage  7,  the  Coast 
Guard  is  adding  a  temporary  paragraph 


33  CFR  110.157(b)(ll)  to  provide 
additional  requhements  and  restrictions 
on  vessels  utilizing  Anchorage  7.  During 
the  effective  period,  vaaeels  desiring  to 
use  Marcus  Hook  Anducaga 
(Anchorage  7)  must  obtain  permission 
from  the  Captain  of  the  Port, 
Philadelphia  at  least  24  houn  in 
advance.  The  Captain  of  the  Port  will 
permit  only  one  vessel  at  a  time  to 
anchor  in  Anchorage  7  and  will  grant 
permission  on  a  "first  come,  first  serve" 
basis.  A  vessel  will  be  directed  to  a 
location  within  Anchorage  7  where  it 
may  anchor,  and  will  not  be  permitted 
to  remain  in  Anchorage  7  for  more  than 
12  hours. 

The  Coast  Guard  expects  that  vesads 
normally  permitted  to  anchor  in 
Anchorage  7  «vill  use  Anchorage  6  off 
DeepwatK^  Point  or  Anchorage  9  near  > 
the  entrance  to  Mantua  Creek,  becaoae 
they  are  the  closest  anchorages  to 
Anchorage  7.  To  control  access  to 
Anchorage  7,  the  Coast  Guard  is 
requiring  a  vessel  desiring  to  anchor  in 
Aiichorage  7  obtain  advance  permission 
from  the  Captain  of  the  Pert  To  contrai 
access  to  Anchorages  6  and  9,  the  Coast 
Guard  is  requiring  any  vessel  700  faet  or 
^eeter  in  length  obtain  advance 
permission  from  the  Captain  of  the  Port 
before  anchoring.  The  Coast  Guard  is 
also  concerned  that  the  holding  ground 
in  Anchorages  6  and  9  is  not  as  good  as 
in  Anchcnage  7.  Therefore,  a  veaael  700 
to  750  feet  in  length  is  required  to  heve 
one  tug  standing  alongside  whde  at 
anchor,  and  a  vessel  of  over  750  fiset  in 
length  must  have  two  tugs  standing 
alongside.  The  tug(s)  must  have 
suffici«it  horsepower  to  prevent  a 
vessel  from  swinging  into  the  chaimel  if 
necessary. 

The  Coast  Guard  is  also  establishing 
a  moving  safefy  zone  within  a  150  yani 
radius  of  the  dredging  operations  being 
conducted  in  the  Marcus  Hook  Range 
Ship  Chaimel  in  the  vicinify  of 
Anchorage  7  by  the  dredge  vessel  Essex. 
The  safefy  zone  will  protect  marinen 
transiting  the  area  from  the  potential 
hazards  associated  with  dredging 
operations.  Vessels  transiting  the 
Marcus  Hook  Range  Ship  Channel  are 
required  to  divert  from  the  main  ship 
channel  through  Anchorage  7,  and  most 
operate  at  the  minimum  safe  speed 
necessary  to  maintain  steerage  and 
reduce  wake.  No  vessel  may  enter  the 
safefy  zone  unless  it  receives  permission 
from  the  Captain  of  the  Port 

Kegniatocy  Evalu^iaa 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(aX3)  of  that 


55168     Federal  RegMtar  /  Vol.  62.  No.  205  /  Thursday.  October  23.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  205  /  Thursday.  October  23.  1997  /  Riiles  and  Regulations     55160 


order.  It  has  been  exempted  from  review 
by  the  OCBce  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  undo'  the  regulatory  policies 
and  procedures  of  the  Department  of 
TFsnsportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 
Although  this  regulation  requires 
certain  vessels  to  have  at  least  one  tug 
alongside  while  at  anchor,  the 
requirement  only  applies  to  vessels  700 
fiset  or  greater  in  length,  that  are 
anchored  in  Anchorages  6  and  9. 
Vessels  anchoring  in  Anchorage  7  are 
not  required  to  have  assist  tugs 
alongside.  Alternate  anchorages,  such  as 
Anchorage  A  (Breakwater)  and 
Anchorage  1  (Big  Stone)  in  Delaware 
Bay,  are  also  reasonably  close  and 
generally  available.  Vessels  anchoring  in 
Anchorages  A  and  1  are  typically  not 
requued  to  have  tugs  akmgside. 
Furthermore,  isw  vessels  700  feet  or 
greater  are  expected  to  enter  the  port 
during  the  effective  period.  The  majority 
of  vessels  expected  are  less  than  TtM)  feet 
and  thus  will  not  be  required  to  have 
tugs  alongside.  The  Captain  of  the  Port. 
nkUadel(^ua  will  direct  anchoring  of 
veeeala  so  as  not  to  significantly  impede 
traffic  flow  ia  the  vicinity  of  the 
dredging  operations. 


The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
23-2.e.  of  Commandant  Instruction 
M16475.1B  (as  revised  by  59  FR  38654; 
)uly  29. 1994).  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  placed  in  the  rulemaking 
docket 


roHertionofl 

This  proposal  contains  no  collection 
of  information  requirements  under  tho 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  aeq.). 


This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Ord^ 
12612.  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  AssessmraiL 

Uelef«ia>iiLU 

33CFRPiuttlO 
Anchorage  grounds. 


35  CFR  Prut  165 

Harbors,  Marine  safisty.  Navigation 
(water).  Security  measures.  Vessels, 
Waterwajrs. 

Regulation 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  33  CFR  110  and  33 
CFR  165  as  follows: 

PART  110— (AMENOEPI 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 


33  U.S.C  471,  2030,  2035,  and 
2071:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  is  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  In  §  110.157.  a  new  temporary 
paragraph  (bXll)  is  added  to  read  as 
follows: 


f  110.157 


Bqr  and  rawer. 


(b)«  •  • 

(11)  In  addition  to  the  requirements 
and  restrictions  of  paragraph  (bK2).  the 
provisions  of  this  paragraph  apply  to  the 
anchorages  in  paragraphs  (a)(7),  (aM8), 
and  (aXlO). 

(i)  Prior  to  anchoring  in  Anchorage  7 
off  Marcus  Hook,  as  described  in 
paragraph  (aK8)  of  this  section,  a  vessel 
must  first  obtain  permission  from  the 
Captain  of  the  Port,  Philadelphia,  at 
least  24  hours  on  advance  of  arrival. 
Pnmission  to  anchor  will  be  granted  on 
a  "first-come,  first-save"  basis.  The 
Captain  of  the  Port  will  allow  only  one 
vessel  at  a  time  to  anchor  in  Anchorage 
7  and  will  direct  the  vessel  to  a  location 
in  which  the  vessel  may  anchor.  No 
vessel  may  remain  within  Anchorage  7 
for  more  than  1 2  hours. 

(ii)  For  Anchorage  6  as  described  in 
paragraph  (a)(7)  of  this  section,  and 
Anchorage  9  as  described  in  paragraph 
(a)(10)  of  this  section: 

(A)  Any  vessel  700  feet  or  greater  in 
length  requesting  anchorage  shall  obtain 
permission  from  the  Captain  of  the  Port, 
Philadelphia.  PA  at  least  24  hours  in 
advance. 

(B)  Any  vessel  from  700  to  750  faet  in 
length  shall  have  one  tug  alongside  at 
all  times  while  the  vessel  is  at  anchor. 

(C)  Any  vessel  greater  than  750  feet  in 
length  shall  have  two  tugs  alongside  at 
all  times  while  the  vessel  is  at  anchor. 

(D)  The  master,  owner  or  operator  of 
a  vessel  at  anchor  shall  ensure  that  a 
tug(s)  required  by  this  section  is  of 
sufficient  horsepower  to  assist  with 
necessary  maneuvers  to  keep  the  vessel 
clear  of  the  navigation  channel. 

(iii)  Efefinitions:  Captain  of  the  Fort  or 
COTP  means  the  Captain  of  the  Port. 
Philadelphia.  Pennsylvania  or  any  Coast 


Guard  commissioned,  warrant,  or  petty 
officer  authorized  to  act  on  his  behalf. 

(iv)  Effective  Dates:  This  paragraph  is 
effective  bom  October  2, 1997  until  6 
a.m.  on  December  20, 1997. 

PART  165— [AMENDED] 

3.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Aolliortty:  33  U.S.C  1225  and  1231;  50 
U.S.C  191;  33  CFR  1.05-l(g).  6.04-1.  6.04- 
6.  and  160.5;  49  CFR  1.46. 

4.  A  new  Section  165.T05-076  is 
added  to  read  as  follows: 


{16S.T06-07B    Safely  Zone: 

m*ei,  Mwus  nooK  nange  anip  cnannaL 

(a)  Location:  The  following  area  is  a 
safety  zone:  All  waters  within  a  150 
yard  radius  of  the  dredging  vessel  Essex 
operating  in  or  near  the  Marcus  Hook 
Range  Ship  Channel  in  the  vicinity  of 
Anchorage  7. 

(b)  Effective  Dates:  This  regulation  is 
effsctive  from  October  2. 1997  until  6 
a.m.  on  E)ecember  20. 1997. 

(c)  Regulations:  The  following 
regulations  shall  apply  within  the  safety 
zone. 

(1)  In  accordance  with  the  general 
regulations  in  Section  165.23,  entry  into 
this  safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
The  general  requirements  of  sections 
165.23  also  apply  to  this  r^ulation. 

(i)  Vessels  transiting  the  Marcus  Hook 
Range  Ship  Channel  shall  divert  from 
the  main  ship  channel  through 
Anchorage  7,  remain  at  least  150  yards 
from  the  dredging  operations,  and 
operate  at  a  minimum  safety  speed 
necessary  to  maintain  steerageway  and 
reduce  wake. 

(2)  The  operator  of  any  vessel  in  the 
safety  zone  shall  proceed  as  directed  by 
the  Captain  of  the  Port 

(3)  The  Coast  Guard  vessel  enforcing 
the  safety  zone  may  be  contacted  on 
channel  13  and  16  VHF-FM.  The 
Captain  of  the  Port,  Philadelphia  may  be 
contacted  at  telephone  number  (215) 
271-4940. 

(d)  Definititms:  Captain  of  the  Port  or 
COTP  means  the  Captain  of  the  Port, 
Philadelphia.  Pennsylvania  or  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer  authorized  to  act  on  his  behall 

Dated:  October  1. 1997. 

Vkx  Admiral ,  U.S.  Coast  Guard  Coaaoanderl 

Fifth  Coast  Guard  CHstiict 

(FR  Doc  97-28101  Filed  10-22-97: 8:45  am) 


DEPARTMENT  OF  VETERANS 
.AFFAIRS 

38CFRPart20 
RM290O-A186 

Board  of  VatMans'  Appaals:  Rules  of 
Piactlca    Daath  of  Appeilam  During 
Pandanqf  of  Appeal 

AQGNCY:  Department  of  Veterans  AfEun. 
ACTION:  Final  rule. 

SUMMARY:  This  dociunent  amends  the 
Rules  of  Practice  of  the  Board  of 
Veterans'  Appeels  (Board) — part  of  the 
Department  of  Veterans  Afhirs  (VA) — 
relating  to  circumstances  which  arise 
when  an  appellant  dies  while  an  appeal 
is  pending  before  the  Board.  These 
amendments  provide  that  when  an 
appellant  dies  while  an  appeal  is 
pending,  the  appeal  will  be  dismissed, 
and  eliminate  a  provision  which 
permitted  a  deceased  apftellant's 
representative  to  continue  to  act  with 
respect  to  any  appeal  pending  upon  the 
death  of  the  appellant.  These  changes 
are  necessary  because  of  a  ruling  made 
by  the  United  States  Court  of  Veterans 
Appeals. 

DATES:  Effective  Date:  These  changes  are 
effective  June  13,  1997.  the  date  of  the 
court  decision  which  requires  the 


FOR  FURTHER  ^FORMATION  COHrTACT: 
Steven  L.  Keller,  Chief  Counsel,  Board 
of  Veterans'  Appeals,  Department  of 
Vetorans  A&irs.  810  Vermont  Avenue, 
NW.  Washington.  DC  20420  (202-565- 
5978). 

SUPPIBKNTARY  MFORMATKM:  The  Board 
is  an  administrative  body  that  decides 
appeals  from  denials  of  rlaimn  for 
veterans'  benefits. 

Death  of  appellant  during  pendency 
of  appeal.  Previously.  Rule  1302  (38 
CFR  20.1302)  provided  that,  when  an 
appeal  is  pending  before  the  Board  at 
the  time  of  the  appellant's  death,  the 
Board  could  complete  its  action  on  the 
issues  properly  before  it  without 
application  from  the  siuvivors.  In  Smith 
(Inna)  v.  Brown,  No.  95-898  (VeL  App. 
June  13. 1997).  the  U.S.  Court  of 
Veterans  Appeals  ruled  that  this 
regulation  is  invalid  because,  pursuant 
to  its  ruling  in  Landicho  v.  Brown,  7 
Vet  App.  42.  47  (1994),  a  pending  claim 
for  compensation  benefits  under  chapter 
11  of  tide  38.  United  States  Code,  does 
not  stuvive  the  claimant's  death.  Thus, 
when  an  appellant  dies  prior  to  the 
promulgation  of  the  Board's  decision 
with  regard  to  a  compensation  claim, 
the  Board  no  longer  has  jurisdictitm  of 
the  appeal,  and  the  app^  must  be 
dismissed. 


While  it  is  clear  that  Rule  1302  is  no 
longer  applicable  to  claims  for  disability 
compensation,  we  have  concluded  tbat, 
for  purposes  of  that  rule,  there  is  no 
meaningful  distinction  between 
disability  compensation  and  other - 
claims  which  might  come  before  the 
Board. 

The  Court's  ruling  in  Landicho  that 
compensation  cfaims  do  not  survive  the 
claimant  was  based  in  part  upon  the  fact 
that  payments  of  disability 
compensation  cease  the  last  day  of  the 
month  before  the  veteran's  death.  38 
U.S.C  5112(bMl).  We  note  that  the  same 
statute  applies  to  pa]rments  of  pension 
(38  U.S.C.  ch.  15)  and  dependency  and 
indemnity  compensation  (38  U.S.C  ch. 
13)  in  the  case  of  a  payee.  Similarly,  38 
U.S.C  5113(a)  provides  that,  in  the  case 
of  educational  benefits  (38  U.S.C  ch.  30. 
31.  32.  34  and  35  and  10  U.S.C  ch.  106). 
effective  dates — including 
discontinuances  based  on  a  payee's 
death — are  to  correspond,  to  the  extmt 
feasible,  to  those  for  disability 
compensation. 

The  court  in  Landicho  also  found  that 
Congress  established  a  procedure,  under 
the  "accrued  benefits"  provisions  of  38 
U.S.C  5121.  for  a  qualified  survivor  to 
carry  on.  to  a  limited  extent,  a  deceased 
veteran's  disability  compensation  claim 
by  submitting  an  application  for  accrued 
benefits  within  one  year  after  the 
veterans'  death.  Landicho,  7  VeL  App. 
at  47.  Similarly,  we  note  that  the  law 
provides  these  same  "ao^ued  benefit" 
rights  to  the  same  qualified  survivors  of 
all  payees  who  die  entiUed  to  periodic 
benefits  which  remain  unpaid. 

Finally,  we  note  the  general  nde  that 
a  cause  of  action  creeted  by  statute' 
generally  does  not  survive  unless  its 
survival  is  specifically  provided  for  in 
the  statute  itself  or  in  another  statute.  1 
Am.  Jur.  2d  Abatement,  Survival  and 
Revival  %62  (1994).  There  is  no  survival 
statute  other  than  section  5121  for  any 
veterans'  benefit  which  would  come 
before  the  Board. 

In  sum.  we  can  find  no  meaningful 
distinction  between  claims  for  disability 
compensation  and  rl«im«  for  other 
benefits  which  wotdd  reach  the  Board 
with  respect  to  survivability. 
Accordingly, 'we  have  amended  Rule 
1302  to  provide  that  an  appeal  pending 
before  the  Board  of  Veterans'  Appeals 
when  the  appellant  dies  will  be 
dismissed. 

Continuation  of  representation 
following  death  of  a  claimant  or 
appellant  Previously,  Rule  611  (38  CFR 
20.611)  provided  in  part  that  an 
appellant's  representative  may  continue 
to  act  with  respect  to  any  appeal 
pending  upon  the  death  of  the  claimant 
or  appellant  until  such  time  as  a  final 


decision  has  been  promulgated  by  the 
Board  of  Veterans'  Appeals.  In  Smith 
(Irma)  v.  Brown,  the  Court  of  Veterans 
Appeals  ruled  that  this  portion  of  Rule 
611  is  invalid  because  a  p>ending 
compensation  claim  does  not  survive 
the  claimant's  death  and  the  Board  has 
no  jtuisdiction  to  decide  a  defunct 
claim. 

While  the  Court's  ruling— as  with  its 
ruling  with  respect  to  Rule  1302 — is 
technically  limited  to  claims  for 
disability  compensation,  we  conclude, 
for  the  reasons  stated  above,  that  the 
ruling  should  apply  to  all  matters  which 
come  before  the  Board.  Accordingly,  we 
have  amended  Rule  611  to  delete  the 
invalid  sentence. 

We  have  also  modified  the 
"authority"  citations  in  each  nUe  to 
include  a  reference  to  the  court 
decision.  38  U.S.C  501(b). 

This  final  rule  concerns  an 
interpretive  rule  and  also  concerns 
agency  policy,  procedure  or  practice. 
Consequentiy.  pursuant  to  5  U.S.C  553. 
the  final  rule  is  exempt  from  notice  and 
comment  requirements. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  R^xilatory  Flexibility 
Act.  5  U.S.C  601-612.  This  rule  will 
affect  only  claims  processing  by  VA  and 
will  not  affect  small  businesses. 
Therefore,  pursuant  to  5  U.S.C  605(b). 
this  final  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analyaaa 
requirements  of  §§  603  and  604.  In 
addition,  since  no  notice  of  proposed 
nde  making  is  required  in  coniMction 
with  the  adoption  of  this  final  rule,  no 
regtdatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act       ' 

Lial  of  Soh^Bcts  in  38  CFR  Part  20 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

Approved:  October  8, 1997. 


Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  20  is  amended  as 
set  forth  befow: 

PART  2D-aOARD  OF  VETEMMST 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Aalhariljr:  3<  U.&C  S01(a). 
Subpart  0    Rapraaantation 

2.  In  subpart  G.  §  20.611  is  revised  to 
read  as  follows:  r  .;•  - 
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§2a611    Rule  611.  Continuation  of 
representation  following  death  of  a  claimant 
orappeliant 

A  recognized  organization,  attorney, 
agent,  or  person  properly  designated  to 
represent  a  claimant  or  appellant  will  be 
recognized  as  the  representative  of  his 
or  her  survivors  for  a  period  of  one  year 
following  the  death  of  the  claimant  or 
appellant.  The  provisions  of  this  section 
do  not  apply  to  any  survivor  who  has 
appointed  another  representative  in 
accordance  with  these  rules  or  who  has 
indicated  in  writing  that  he  or  she  does 
not  wish  to  be  represented  by  the 
claimant's  or  appellant's  representative. 
Written  notice  that  a  survivor  does  not 
wish  to  be  represented  by  the  claimant's 
or  appellant's  representative  will  be 
effective  when  received  by  the  agency  of 
original  jurisdiction  or,  if  the  case  has 
been  certified  to  the  Board  for  appellate 
review,  by  the  Board  of  Veterans' 
Appeals. 

(Authority:  38  U.S.C.  S902-5904) 

Subpart  M—Mfscellan«oiJS 

3.  In  subpart  N.  §  20.1302  is  revised 
to  read  as  follows: 

§20.1302    Rule  1302.  Death  of  appellant 
during  pendency  of  appeal. 

An  appeal  pending  before  the  Board 
of  Veterans'  Appeals  when  the  appellant 
dies  will  be  dismissed. 

(Authority:  38  U.S.C  7104(a)) 

(FR  Doc.  97-28059  Filed  10-22-97;  8:45  un) 
iUJNOCOCE  mo-ot-r 


ENVIRONMENTAL  PROTECTION 
AGEUCy 

40  CFR  Parts  52 
[MNS4-01-727tB;  FRL-6913-3] 

Approval  and  Promulgation  of 
Implementation  Plan:  MInrMSOta 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOM:  EKrect  final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
approves  N4innesota's  1993  periodic 
carbon  monoxide  [CO)  emission 
inventory.  The  inventory  was  submitted 
by  the  State  of  Minnesota  to  satisfy  a 
Federal  requirement  that  those  States 
containing  CO  nonattainment  areas 
(NAA's)  classified  moderate  and  serious 
submit  a  revised  emission  inventory 
(i.e..  from  the  1990  base  year  inventory) 
at  the  end  of  each  3  year  period 
thereafter,  until  the  area  is  redesignated 
to  attainment.  It  is  an  inventory  of 
actual  CO  season  emissions  from  all 


sources,  in  accordance  with  EPA 
guidance. 

The  geographic  area  covered  in  the 
1993  periodic  CX)  emission  inventory 
includes  counties  of  the  Twin  Cities 
seven  county  metropolitan  area  (Anolca, 
Carver,  Dakota.  Hennepin.  Ramsey, 
Scott,  and  Washington),  and  Wright 
County.  The  rationale  for  this  approval 
is  set  forth  in  this  final  rule;  additional 
information  is  available  at  the  address 
indicated  below  in  the  supporting 
Technical  Support  Document  (TSD). 
Elsewhere  in  this  Federal  Register,  EPA 
is  proposing  approval  and  soliciting 
comment  on  this  action;  if  adverse 
comments  are  received,  EPA  will 
withdraw  the  direct  final  rulemaking 
and  address  the  comments  received  in 
a  new  final  rule;  otherwise  no  further 
rulemaking  will  occur  on  this  action. 
DATES:  This  final  rule  will  be  effective 
Decmeber  22, 1997  unless  substantive 
adverse  comments  not  previously 
addressed  by  the  State  or  USEPA  are 
received  by  Novmeber  24, 1997.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Carlton  T.  Nash.  Chief. 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18I).  United 
States  Environmental  Protection 
Agency.  Region  5,  77  West  Jacluon 
Boulevard,  Chicago.  Olinois,  60604. 
Copies  of  the  material  submitted  by  the 
Nflinnesota  Pollution  Control  Agency 
may  be  examined  during  normal 
business  hours  at  the  same  location. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Charles  Hatten  at  (312)  886-6031. 

SUPPLEMENTARY  INFORMATION: 

Bacl(ground 

Under  the  Clean  Air  Act  as  amended 
(including  the  1990  Amendment8)(the 
Act),  States  have  the  responsibility  to 
inventory  emissions  contributing  to  the 
National  Ambient  Air  Quality  Standards 
nonattainment,  to  track  these  emissions 
over  time,  and  to  ensure  that  control 
strategies  are  being  implemented  that 
reduce  emissions  and  move  areas 
towards  attainment.  The  Act  required 
States  with  moderate  and  serious  CO 
nonattainment  areas  to  initially  submit 
a  base  year  CO  inventory  that 
represented  actual  emissions  during  the 
p^k  CO  season  by  November  15, 1992. 
This  base  year  inventory  was  for 
calendar  year  1990.  Moderate  and 
serious  CO  nonattainment  areas  were 
also  required  to  submit  a  revised 
emissions  inventory  periodically.  The 
submittal  of  the  first  periodic  emissions 
inventory  is  required  no  later  than 
September  30.  1995.  and  every  3  years 


thereafter  until  the  area  is  redesignated 
to  attainment.  The  1990  base  year 
inventory  is  the  primary  inventory  from 
which  the  periodic  inventories  are 
derived.  Further  information  on  these 
inventories  and  their  purpose  can  be 
found  in  the  document  "Emission 
Inventory  Requirements  for  Carbon 
Monoxide  State  Implementation  Plans." 
U.S.  Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park.  NC. 
March  1991. 

The  air  quality  planning  requirentents 
for  CO  nonattainment  areas  are  set  out 
in  section  187  of  Title  I  of  Clean  Air  Act 
(the  Act).  Under  section  187(a)(5)  of  the 
Act.  for  those  States  containing  areas 
designated  nonattainment  for  CO,  and 
classified  moderate  or  serious,  a  revised 
emission  inventory  (i.e.,  from  the  1990 
base  year  inventory)  must  be  submitted 
at  the  end  of  each  3  year  period 
thereafter,  until  the  area  is  redesignated 
to  attainment.  The  State's  submittal 
must  include  a  comprehensive, 
accurate,  and  current  inventory  of  actual 
CO  season  emissions  fit)m  all  sources. 
Stationary  point,  area,  and  on-road  and 
off-road  mobile  sources  are  to  be 
included  in  the  inventory.  This  first 
periodic  inventory  is  for  calendar  year 
1993.  The  periodic  inventory  is  to 
address  actual  CO  emissions  for  the  area 
during  the  peak  CO  season.  The  peak 
CO  season  should  reflect  the  months 
when  peaks  CO  air  quality 
concentrations  occur.  For  many,  but  not 
all  areas  of  the  country,  the  peak  CO 
season  will  be  in  the  winter-time 
months.  For  areas  where  winter  is  the 
peak  CO  season,  the  1993  periodic 
inventory  will  include  the  winter 
months  that  begin  in  1992  and  extend 
into  1993  (e.g..  December  1992  through 
January-February  1993).  Available 
guidance  for  preparing  emission 
inventories  is  provided  in  the  General 
Preamble  (57  FR  13498,  April  16. 1992). 

Emission  inventories  are  first 
reviewed  luider  the  completeness 
criteria  established  under  section 
110(k)(C)  of  the  Act  (56  FR  42216, 
August  26, 1991).  According  to  section 
110(kKl)(C)  if  a  submittal  does  not  meet 
the  completeness  criteria,  "the  State 
shall  be  treated  as  not  having  made  the 
submission."  Under  section  179(a)(1) 
and  110(c)(1).  a  finding  by  EPA  that  a 
submittal  is  incomplete  is  one  of  the 
actions  that  initiates  the  sanctions  and 
Federal  Implementation  Plan. 

Reriew  of  State  1993  CO  Periodic 
Emiaaion  Inventory  (PQ) 

I.  Procedural  Background 

The  approach  to  developing  the  1993 
PEI  should  be  to  require  a  rigorous 
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inventory,  similar  to  that  for  the  1990 
base  year  emission  inventory,  that 
woidd  be  suitable  for  regulatory 
piuposes;  i.e.,  milestone  compliance 
demonstration  or  maintenance  plan 
tracking.  However,  if  EPA  determines 
that  the  1993  PEI  will  not  be  used  to 
support  a  regulatory  purpose,  a  less 
rigorous  approach  may  be  appropriate.  * 
After  a  preliminary  review  of  the  May 
25. 1995,  draft  submittal  of  the  1993 
PEI.  EPA  notified  the  State  of  Miimesota 
Pollution  Control  Agency  (MPCA)  in  a 
letter  with  its  determination  that  the 
inventory  was  being  prepared  in 
accordance  with  EPA  guidance,  and 
recommended  that  the  MPCA  complete 
the  quality  assurance  checks  on  the 
draft  inventory.  EPA  also  recognized  at 
this  time  a  less  rigorous  approach  to 
developing  the  1993  CO  PEI  would 
satisfy  the  requirements  of  section 
187(a)(S)  of  the  Act,  since  it  would  not 
have  any  impact  for  regulatory 
ptirposes. 

Tlie  final  1993  CO  PEI  was  submitted 
on  September  28, 1995,  from  the  MPCA 
to  EPA.  The  EPA  reviewed  the 
inventory  and  is  satisfied  that  all 
Agency  guidance  requirements  have 
been  met. 

The  1993  CO  PEI  inventory  contained 
summary  tables  for  stationary  point  and 
area  sources,  and  mobile  source  (both 
on-road  and  nonroad)  CO  emissions  in 
tons  per  year  and  pounds  per  winter 
day.  A  detailed  breakdown  of  these 
source  categories,  for  the  Twin  Cities 
seven  county  metropolitan  area  (Anoka, 
Carver,  Dakota,  Heimepin,  Ramsey, 
Scott,  and  Washington),  by  county,  and 
Wright  County  is  given  in  summary 
tables  1.4.1. 1.4.2, 1.4.3,  and  1.4.4. 
Summary  tables  1.4.5,  1.4.6, 1.4.7.  and 
1.4.8  for  the  1993  PEI  provide  CO 
emissions  in  the  Twin  Cities  seven 
cotmty  metropolitan  area,  by  county  and 
Wright  County;  seven  and  eight  cotmty 
totals  as  a  percent  of  total  CO  emissions 
in  tons  per  year  and  pounds  per  winter 
day.  by  major  source  category. 

the  plan  submittal  also  included  a 
com{>arison  of  the  1993  PEI  and  the 
1990  base  year  inventory  for  stationary 
point  and  area  soiuces.  and  mobile 
source  (both  on-road  and  nonroad)  CO 
emissions  in  tons  per  year  and  pounds 
per  winter  day.  A  detailed  breakdown  of 
these  source  categories,  for  the  Twin 
Cities  seven  county  metropolitan  area 
(Anoka,  Carver,  Dakota,  Ifennepin. 
Ramsey,  Scott,  and  Washington),  by 
County,  and  Wright  County  is  given  in 


■  Rafersnce  the  Septemt>er  30, 1994, 
memocandum  from  David  Mobley,  "1993  Periodic 
Emission  Inventory  Guidance."  it  presented 
suggestions  on  tbe  guidance  preparation  of  the  1993 
periodic  emission  inventory  and  reporting 
requirement*. 


siunmary  tables  1.4.9, 1.4.10, 1.4.11.  and 
1.4.12.  Summary  tables  1.4.13. 1.4.14, 
1.4.15.  and  1.4.16  provide  a  comparison 
of  the  1993  PEI  and  the  1990  base  year 
inventory  CO  in  the  Twin  Cities  seven 
coiuty  metropolitan  area,  by  county  and 
Wright  county;  seven  and  eight  county 
totals  emissions  as  a  percent  of  total  CO 
emissions  in  tons  per  year  and  pounds 
per  winter  day.  by  major  source  category 
are  also  provided. 

The  CO  nonattainment  botmdaries  for 
these  areas  are  described  in  56  FR  56694 
(November  6,  1991),  and  classified  as 
moderate.  The  geographic  area  covered 
is  classified  as  a  moderate  CO 
nonattainment  area  because  the  area  has 
a  design  value  of  11.40  parts  per 
million. 

n.  Final  Rulemaking  Action 

EPA  is  approving  the  Minnesota's 
1993  CO  periodic  emission  inventory  as 
meeting  the  requirements  of  section 
187(a)(5)  of  the  Act  as  a  revision  to  the 
CO  state  implementation  plan  for  all 
areas  designated  as  nonattainment, 
classified  moderate  and  serious.  These 
areas  included  the  counties  of  the  Twin 
Cities  seven  county  metropolitan  area 
(Anoka,  Carver,  Dakota,  Heimepin, 
Ramsey,  Scott,  and  Washington),  and 
Wright  Cotmty. 

Because  EPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  this  part  52  action 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effiactive 
December  22. 1997  imless,  by  November 
24, 1997  adverse  or  critical  comments 
are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  lie 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  December  22, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


relation  to  relevant  statutory  and 
regulatory  requirements. 

27.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrators  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  this  regulatory  action  from 
E.0. 12866  review. 

B.  Regulatory  FlexibUity  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  imptact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  iiK:lude  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jimsdiction  over  populations  of 
less  than  50,000. 

Extension  of  an  area's  attainment  date 
under  the  Act  does  not  impose  any  new 
requirements  on  small  entities. 
Extension  of  an  attainment  date  is  an 
action  that  affects  a  geographical  area 
and  does  not  impose  any  regulatory 
requirements  on  sources.  EPA  certifies 
that  the  approval  of  the  attainment  date 
extension  will  not  affect  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995  \ 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  nde 
that  includes  a  Federal  mandate  that 
may  restilt  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promidgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
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to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
Genffl^  Accounting  Office 

Undw  section  801(aMlMA)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  pricH'  to  publication  of  the  rule  in 
this  Federal  Regiater.  This  rule  is  not  a 
"major  rule"  as  defined  by  section 
804(2). 

E.  Petitions  for  fudicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  22, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effiectiveness  of 
such  rule  or  action. 

Liit  of  SvhiKi*  ui  40  an  Part  S2 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations,  Reporting 
and  record-keeping  requirements. 

Dated:  October  9. 1997. 
Da«UA.UIIricli. 
Acting  Regional  Administrator. 

Parts  52  of  chapter  I.  tide  40  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  S2— (AMENOEO] 

1.  The  authority  citation  for  part  52 
ccmtinues  to  read  as  follows: 

Alfcuillj  42  U.S.C  7401-76nq. 

Subpart  Y—MinnMota 

2.  Section  52.1237  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

152.1237    Comrel  stralsgy:  Cwtton 


(b)  Approval — The  1993  carbon 
monoxide  periodic  emission  inventory 
requirement  of  section  187(aH5)  of  the 
Clean  Air  Act.  as  amended  in  1990,  has 


been  satisfied  for  the  following  ( 
the  counties  of  the  Twin  cities  i 
county  Metropolitan  area  (Anoka. 
Carver,  Dakota,  Hennepin.  Ramsey, 
Scott,  and  Washington),  gad  Wright. 

|FR  Doc.  97-28138  Filed  10-22-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwtS2 

[lA  Oli-1016;  FRL-6912-q 

Approval  and  Promulgation  of 
Implatnafitatlon  Plans  and  Approval 
Undar  Sactlon  112(1);  State  of  Iowa 

AG8ICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  The  EPA  is  taking  final  action 
on  a  proposed  rulemaking  published 
July  29,  1996  (61  FR  39375).  This  final 
action  includes  provisions  related  to 
of)en  burning,  new  source  review 
requiremrnts  in  nonattainment  areas, 
and  test  method  and  definition  updates. 
DATES:  This  r  ale  is  effective  oa 
November  24. 1997. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch.  726  Minnesota 
Avenue,  Kansas  Qty.  Kansas  66101;  and 
the  EPA  Air  &  Radiation  Docket  and 
Information  Center,  401  M  Street.  SW., 
Washington.  DC  20460. 
FOR  RJRTNER  MFORMAT10N  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
SUPPLBfENTARV  MFORMATION:  During  the 
public  comment  period  of  the  proposed 
rulemaking  published  July  29.  1996  (61 
FR  39375).  and  closing  August  28.  1996. 
the  EPA  did  not  receive  any  comments. 
However,  a  notice  reopening  the  public 
comment  period  was  published  on 
September  17,  1996  (61  FR  48873). 
requested  by  interested  persons  «vfao 
desired  more  time  to  address  the 
construction  permit  exemption 
provisions  contained  in  the  original  July 
29. 1996,  proposed  rulemaking.  During 
the  reopened  public  comment  period, 
the  EPA  received  one  comment  from  the 
state  of  Iowa.  The  r  iture  of  this 
comment  was  to  request  an  additional 
revision  to  the  State  Implementation 
Plan  (SIP)  concerning  the  construction 
permit  exemptions.  In  correspondence 
dated  September  27,  1996,  the  Director 
of  the  Iowa  Department  of  Natural 
Resources  Larry  J.  Wilson,  requested  a 
revision  to  the  SDl*  that  would  allow 


retroactive  appUcation  of  the 
construction  permit  exemptions 
proposed  for  approval  in  the  July  29, 
1996.  notice. 

After  careful  analysis,  the  EPA  has 
elected  to  address  approval  of  the  minor 
source  construction  permit  exemptions 
and  the  request  for  retroactive  approval 
in  a  separate  rulemaking  at  a  later  date. 
The  EPA  has  analyzed  this  rule  to 
determine  that  it  has  no  impact  on  the 
other  rule  revisions  that  were  proposed 
for  approval  in  the  July  29,  1996, 
proposal.  Therefore,  the  EPA  can  take 
action  on  the  other  rule  revisions  at  this 
time,  and  take  a  separate  action  on  th« 
exemption  rule. 

In  tnis  final  rulemaking,  the  EPA  is 
approving  those  portions  of  the  original 
proposal  that  include  amendments  to 
the  Iowa  open  burning  rule,  a  permit  by 
rule  provision  for  spray  booths, 
revisions  to  Iowa's  major  new  source 
permit  rule  for  nonattainment  areas,  a 
revised  definition  of  "volatile  organic 
compounds."  and  updates  to  Iowa's 
compliance  sampling  test  methods.  The 
EPA's  rationale  for  approval  of  these 
revisions  is  contained  in  the  July  29, 
1996,  notice  previously  described,  and 
no  comments  were  received  on  the 
proposed  approval  of  these  revisions. 

Furthermore,  the  EPA  has  determined 
that  the  permit  by  rule  for  spray  booths 
contained  in  lAC  567-22.8(1)  meets  the 
requirements  regarding  limitations  on 
potential  to  emit  (PTE)  under  section 
112(1).  Therefore,  insofar  as  the  rule 
applies  to  hazardous  air  pollutants,  it  is 
approved  under  section  112(1)  as  well  as 
section  1 10  of  the  Act.  The  EPA  is  also 
approving  LAC  rule  567-22.3(6)  which 
limits  PTE  for  new  sources  under 
section  112(1). 

L  Final  Actkm 

The  EPA  is  taking  final  action  on  the 
revisions  described  in  the  July  29, 1996, 
proposed  rulemaking  regarding  the 
permit  by  rule  {Hovision  for  spray 
booths,  open  burning,  new  source 
review  requirements  in  nonattainment 
areas,  and  definition  and  test  method 
updates. 

The  permit  by  nde  for  spray  booths  is 
approved  under  both  section  110  for 
criteria  pollutants  as  well  as  under 
section  112(1)  as  it  relates  to  hazardous 
air  pollutants.  The  EPA  is  also 
approving  the  LAC  nde  567-22.3(6) 
which  limits  PTE  for  new  sources  undm- 

1120). 

Nothing  in  this  action  shoidd  be 
construed  as  permitting  or  alloMring  or 
establishing  a  precedent  for  any  futiire 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
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factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

n.  AdHunistratrve  ReqairenenlB 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  19S5 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost  eSactive  and  least 
burdensome  altonative  that  achieves 
the  ob)ectives  of  the  rule  and  is  ^-. 

consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  sigziificantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
ap(m>val  action  promulgated  does  not 
include  a  Federal  manc^te  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  i^gregate,  or  to  the 
private  sectcw.  This  Federal  action 
upjnoves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

C  Regulatory  Flexibility  Act 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  Cleen  Air  Act 
(CAA)  do  not  create  any  new 
requirements  but  simply  approve 
raquirements  that  the  state  is  alraady 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  the 
AdministratiH-  certifies  that  it  does  not 
have  a  significant  impact  on  any  nnall 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  CAA.  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  the  EPA  to  base  its 
actions  concerning  SIPS  on  such 
grounds  [Union  Electric  Co.  v.  U.S. 
EJ*J\..  427  U.S.  246.  256-66  (S.Ct 
1976):  42  U.S.C  7410(aX2)). 


D.  Submission  to  Congnss  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
&iforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  R^jstar.  This  nde  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitimts  for  Judicial  Review 

Under  section  307(bHl)  of  the  CAA. 
petitions  for  Judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
cimut  by  December  22. 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  Judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  efbctivmess  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bX2).) 

List  i^S«di)acts  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  cvganic  compounds. 

DMed:  Septamber  25, 1997. 
ni— ii  CrBM.  FJ.. 
Regional  Admiaistiator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDEOJ 

1.  The  authority  citation  for  i>art  52 
continues  to  read  as  follows: 

AaAmritr-  42  U.S.C  7401-7671q. 


2.  Section  52.820  is  amended  by 
adding  paragnqih  (cK64)  to  read  as 
follows: 


efpln. 


(c)«  •  • 

(64)  In  correspondence  dated 
February  16, 1996.  February  19. 1996. 
and  February  27. 1996.  the  Director  of 
the  Iowa  Department  of  Natural 
Resources  (n)NR)  submitted  revisions  to 


the  State  Implementation  Plan 
concerning  open  burning,  new  source 
review  (NSR)  requirements  for 
nonattainment  areas,  test  method  and 
definition  updates. 

(i)  Incorporation  by  reference. 

(A)  "Iowa  Administrative  Code." 
section  567-22.8(1).  effective  July  12, 
1995,  containing  a'permit  by  rule  for 
spray  booths. 

(BJ  "loMTS  Administrative  Code," 
sections  567-23.2(3);  23.2(4),  efiiactiva  . 
April  19. 1995.  addressing  open 
burning. 

(C)  "Towa  Administrative  Code." 
sections  567-22.5  (2)-(6).  (8>-{10), 
efiiactive  March  20, 1996.  These  rulas 
address  NSR  requirements  in 
nonattainment  areas. 

(D)  "Iowa  Administrative  Code," 
sections  567-20.2;  22.4(1);  and  25.1(9). 
effective  Jidy  12, 1995.  These  rules 
address  test  method  and  definition 
updates. 

(E)  "Iowa  Administrative  Code." 
section  567-31.1,  effective  February  22, 
1995.  This  rule  addresses  p>ennit 
requirements  relating  to  nonattainment 


.    (ii)  Additional  material. 

(A)  Letter  dated  July  11. 1997,  from 
Pete  Hamlin.  IDNR.  to  Wayne 
Leidwanger.  EPA.  requesting  approve 
under  1120). 

(FR  Doc  97-28144  Filed  l(K-22-97;  8:45  ami 


BIVIRONMBfTAL  PROTECTION 
AGENCY 


40  CFR  Parts  52  and  81 
P0rt6-973ai;  Mt2a-1; 


Claan  Air  Ad  Promulgalion 
Exianaion  of  AttainRiant 


of 

Oalalor 
Kantuckyi 


r:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Direct  final  rule. 


f:  The  U.S.  Enviroiunental 
Protection  Agency  (USEPA)  is  mttMirfing 
the  attainment  date  for  the  LouiaiviUe 
interstate  moderate  ozone 
nonattaiiunent  area  from  November  15, 
1996,  to  November  15, 1997.  This 
extension  is  based  in  part  on  monitored 
air  quality  readings  fm  the  national 
ambient  air  quality  standard  (N  AA(^) 
for  ozone  during  1996.  Accordingly, 
USEPA  is  revising  the  table  in  the  Code 
of  Federal  Regulations  concerning  ozone 
attainment  dates  in  this  area.  In  this 
action.  USEPA  is  approving  the  States' 
request  through  a  "direct  &ial" 
ndemakifig;  the  rationale  for  this 
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approval  is  set  forth.  Elsewhere  in  this 
Federal  Rafietar,  USEPA  is  proposing 
approval  and  soliciting  written 
coounent  on  this  action;  if  adverse 
written  comments  are  received,  USEPA 
will  withdraw  the  direct  final  rule  and 
address  the  comments  received  in  a  new 
final  rule;  otherwise  no  further 
rulemaking  will  occur  on  this 
attainment  date  extension  request. 

DATES:  This  action  is  effective  December 
22, 1997  unless  substantive  written 
adverse  comments  not  previously 
addressed  by  the  State  or  USEPA  are 
received  by  November  24, 1997.  If  the 
efEactive  date  is  delayed,  timely  nodce 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Joey  LeVasseur  at  the  USEPA 
Region  4  address  listed  below  or  to  J. 
Elmer  Rortzer,  Chief,  Regulation 
Envelopment  Section,  Air  Programs 
Branch  (AR-ISI).  Region  S  at  the 
address  listed  below.  Copies  of  the 
material  submitted  by  the  Kentucky 
Natiual  Resources  and  Environmental 
Protection  Cabinet  (KNREPC)  may  be 
examined  during  normal  business  hours 
at  the  foUowdng  locations: 

Environmental  I^tection  Agency, 
Atlanta  Federal  Canter,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street 
S.W..  Adanta,  Georgia  30303-3104. 
Natiual  Resources  and  Environmental 
Protection  Cabinet,  803  Schenkel 
Lane,  Frankfort.  Kentucky  40601. 
Copies  of  the  materials  submitted  by 
the  Indiana  Department  of 
Environmental  Management  (IDEM) 
may  be  examined  during  normal 
business  hours  at  the  follo«tang 
locations: 

Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
fiavironmental  Protection  Agency, 


Region  5,  77  West  Jackson  Boulevard, 

Chicago,  Illinois  60604. 
FOR  FURTHER  MFORftUTION  CONTACT:  Joey 
LeVasseur  at  (404)  562-9035  or 
Randolph  O.  Cano  at  (312)  88&-6036. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Attainment  Date  Extension 
for  the  Louisville  Moderate  Ozone 
Nonattainment  Area 

On  January  8, 1996.  KNREPC 

requested  a  one-year  attainment  date 
extension  for  the  Kentucky  portion  of 
the  Louisville  moderate  ozone 
nonattainment  area  which  consists  of 
Jefferson.  Bullitt,  and  Oldham  Counties 
in  Kentucky.  Similarly,  on  November 
IS,  1996,  Indiana  requested  a  one-year 
attainment  date  extension  for  the 
Indiana  portion  of  the  Louisville 
moderate  ozone  nonattainment  area 
which  consists  of  Clark  and  Floyd 
Counties.  Since  this  area  is  classified  as 
a  moderate  ozone  nonattaiiunent  area, 
the  statutory  ozone  attainment  date 
prescribed  by  section  181(a)  of  the  Clean 
Air  Act  (CAA)  is  November  15, 1996. 
The  State  submittals  request  that  the 
attainment  date  be  extended  to 
November  15, 1997. 

CAA  Requirements  and  USEPA  Actions 
Concerning  Designation  and 
Classification 

Section  107(dM4)  of  the  CAA  requires 
the  States  and  USEPA  to  designate  areas 
as  attaiiunent,  nonattainment,  or 
imclassifiable  for  ozone  as  well  as  other 
pollutants  for  which  nadonal  ambient 
air  quality  standards  (NAAQS)  have 
been  set.  Section  181(a)(1)  requires  that 
ozone  nonattainment  areas  be  classified 
as  marginal,  moderate,  serious,  severe. 
or  extreme,  depending  on  their  air 
quality.  In  a  series  of  Federal  Register 
dociunents,  USEPA  completed  this 
process  by  designating  and  classifying 


all  areas  of  the  country  for  ozone.  See, 
e.g.,  56  PR  58694  (Nov.  6, 19»1);  57  FR 
56762  (Nov.  30, 1992). 

Areas  designated  nonattainment  for 
ozone  are  required  to  meet  attainment 
dates  specified  under  the  CAA.  The 
Louisville  ozone  nonattainment  area 
was  designated  nonattainment  and 
classified  moderate  for  ozone  pursuant 
to  56  FR  58694  (November  6,  1991).  By 
this  classification,  its  attainment  date 
became  November  15. 1996.  A 
discussion  of  the  attainment  dates  is 
found  in  57  FR  13498  (April  16, 1992) 
(the  General  Preamble). 

CAA  Requirements  Concerning  Meeting 
the  Attainment  Dale 

Section  181(b)(2)(A)  requires  the 
Administrator,  within  six  months  of  the 
attaiiunent  date,  to  determine  whethw 
ozone  nonattainment  areas  had  attained 
the  NAAQS.  For  ozone,  USEPA 
determines  attainment  status  on  the 
basis  of  the  expected  number  of 
oMeoodances  of  the  NAAQS  over  the 
most  recent  three-year  period.  See 
General  Preamble,  57  FR  13506.  In  the 
case  of  moderate  ozone  nonattainment 
areas,  the  three-year  period  is  1994- 
1996. 

A  review  of  the  actual  ambient  air 
quality  ozone  data  firom  the  USEPA 
Aerometric  Information  Retrieval 
System  (AIRS)  shows  that  five  air 
quality  monitors  located  in  the 
Louisville  ozone  nonattainment  area 
recorded  exceedances  of  the  NAAQS  for 
ozone  during  the  three  year  period  from 
1994  to  1996.  The  exceedances  at  the 
Clark  Coimty,  Indiana,  monitor  averaged 
more  than  1.0  over  the  three  year 
period,  which  constitutes  a  violation  of 
the  ozone  NAAQS  for  the  Louisville 
area  during  this  three-year  period.  Thus, 
the  area  did  not  meet  the  November  15, 
1996  attainment  date.  (See  Table  1.) 


Table  1  .—Exceedances  of  the  Ozone  Air  Quality  Standard  in  the  Louisville  Area  1994  to  1996 


aie 


CharlesloMMV 
Ctiaileslown 
Ctiarlestown 
New  Atoany 
New  Albany 
New  Albany 
Shepherdsville 
Shephecdsvile  .... 
ShephentovMe  .... 
>  Elenrantaiy 
Elementary 
Bales  Elementary 
Watson  Lane 
Watson  Lane 
Watson  Lane 
WLKY  TV  .... 
WUCY  TV  .„.. 


County/Stale 


OaiKIN  . 

Clafk,IN  . 

CIttKIN  . 

Ftoyd.  IN  . 

Ftoyd.lN  . 

Royd.  IN  . 

BUNI.KY 

BulliR.KY 

BUMM.KY 

JeUerson.  KY 

Jefferson,  KY 
KY 
KY 
KY 

JsAsraon,  KY 

JeffersoaKY 
KY 


1994 
1995 
1996 
M994 
1996 
1996 
1994 
1995 
1996 
1994 
1996 
1996 
1984 
1996 
1986 
1994 
1995 


Exceedances 
measured 


Expected 
exceedances 


3^8 

2.1 

as 

Ti 

1.8 

ae 

8.8 
8.8 

ao 

1.0 
8.8 
1.8 
1.8 
1.8 
OJd 

a8 
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TABLE  1-— EXCEEDANCES  OF  THE  OZONE  AlR  QUALITY  STANDARD  IN  THE  LOUISVILLE  AREA  1994  TO  1 996— Continued 


Site 


WLKY  TV 
Buckner ... 
Buckner ... 
Buckner... 


County/State 


Jefferson,  KY 

Oldham,  KY „., 

OWham.  KY 

Oldham.  KY 


1896  1  1.1 

1904  8  8.8 

1996  8  OJO 

1996 1 ej ae 

•onAjlIii  1*^9^*^  ^°^  '''°'*°'  '"^^  operation  In  1977.  but  stopped  collecting  ozone  data  in  1960.  Ozone  monilorir«  at  ttiis  site  resumed 


Year 


Exceedances 
measured 


Expected 
exceedances 


CAA  section  181(b)(2)(A)  further 
states  that,  for  areas  classified  as 
marginal,  moderate,  or  serious,  if  the 
Administrator  determines  that  the  area 
did  not  attain  the  standard  by  its 
attaiiunent  date,  the  area  must  be 
reclassified  to  the  next  higher 
classification.  However,  CAA  section 
181(a)(5)  provides  an  exemption  from 
this  reclassification  requirement.  Under 
this  exemption,  USEPA  may  grant  up  to 
two.  one-year  extensions  of  the 
attainment  date  luider  specified 
conditions: 

Section  181(a)(S)  states  that  upon 
application  by  any  State,  the 
Administrator  may  extend  [the 
attaiiunent  date]  for  one  additional  year 
(referred  to  as  the  "Extension  Year")  if. 

(A)  The  State  has  complied  with  all 
requirements  and  commitments 
pertaining  to  the  area  in  the  applicable 
implementation  plan,  and 

(B)  No  more  than  one  exceedance  of 
the  national  ambient  air  quality 
standard  level  for  oztme  has  occurred  in 
the  area  in  the  year  preceding  the 
Extension  Year. 

The  USEPA  interprets  this  provision 
to  authorize  the  granting  of  a  one-year 
extension  upon  request  by  a  State, 
under  the  following  minlmiim 
conditions. 

(1)  The  State  has  complied  with  or  is 
taking  significant  steps  to  comply  with 
all  requirements  and  commitments  in 
the  USEPA  approved  ozone  State 
Implementation  Plan  (SIP)  for  the  area, 
and 

(2)  The  area  has  no  more  than  one 
measured  exceedance  of  the  ozone 
NAAQS  at  each  monitor  in  the  area 
during  the  year  that  includes  the 
attainment  date  (or  the  subsequent  year, 
if  a  second  one-year  extension  is  being 
requested). 


All  of  the  states'  SIP  submittals  may  be 
examined  during  regular  business  hours 
at  the  EPA  Regional  offices  listed  above 
in  the  addresses  section  of  this  notice. 

Comidianoe  MOdi  Air  Qnality 
Monitoring  Criteria 

In  the  extension  requests,  Kentucky 
and  Indiana  indicated  that  no  monitor 
in  the  Louisville  area  had  more  than  one 
exceedance  each  during  1996.  The  1996 
monitoring  data  has  been  quality 
controlled  and  quality  assured,  as  has 
the  data  for  1994  and  1995.  These  daU 
are  summarized  in  Table  1 .  Three  of  the 
seven  ozone  monitors  in  the  Louisville 
area  recorded  one  exceedance  each    ' 
during  1996,  but  none  recorded  more 
than  one  exceedance  in  1996.  This 
satisfies  the  air  quality  data  criterion  fc» 
the  attainment  date  extension. 

USEPA  has  reviewed  the  States' 
formal  extension  requests,  and  has 
determined  that  the  requirements  for  a 
one-year  extension  of  the  attainment 
date  have  been  fulfilled.  USEPA  is 
therefore  approving  the  Kentucky  and 
Indiana  attainment  date  extension 
requests  for  the  Louisville  ozone 
nonattainment  area.  As  a  result,  the 
Kentucky  Control  Strategy  for  Ozone 
which  is  codified  at  40  CFR  52.930  and 
the  Indiana  Control  Strategy  for 
Photochemical  Oxidants  (hydrocarbons) 
which  is  codified  at  40  CFR  52.777  are 
being  amended  to  record  these 
attainment  date  extensions.  The  chart  in 
40  CFR  81.318  entitied  "Kentucky- 
Ozone"  is  being  modified  to  reflect 
USEPA's  approval  of  Kentucky's 
attainment  date  extension  request.  Tlie 
chart  in  40  CFR  81.315  entiUed 
"Indiana-Ozone"  is  also  being  modified 
to  reflect  USEPA's  approval  of  Indiana's 
attainment  date  extension  request. 


Cooqiliance  Yfilb  State  Implonentation     Final  Action 
Plans 


Indiana  and  Kentucky  have  complied 
with  the  CAA  SIP  revision  requirements 
for  moderate  ozone  nonattainment 
areas.  Both  States  certified  they  are 
implementing  their  ozone  SIPs  for  the 
Louisville  area.  Therefore,  the 
implementation  plan  criterion  for  the 
attaiiunent  date  extension  is  satisfied. 


USEPA  is  approving  the  attainment 
date  extension  requests  submitted  by 
Kentucky  and  Indiana  to  extend  the 
Louisville  moderate  ozone 
nonattainment  area  attainment  date 
from  November  15. 1996  to  November 
15. 1997  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 


anticipates  no  adverse  comments. 
However,  in  a  seperate  document  in  this 
Federal  Register  publication.  USEPA  is 
proposing  to  approve  this  pert  52  and 
part  81  action  should  written  adverse  or 
critical  comments  be  filed.  This  action 
will  be  eSactive  December  22. 1997 
unless,  by  November  24, 1997  written 
adverse  or  critical  comments  are 
received. 

If  the  USEPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  eCfoctive  date  by 
publishing  a  subsequent  doounent  that 
will  withdraw  the  final  action.  All 
written  public  comments  received  will 
then  be  addressed  in  a  subsequent  final 
rule  based  on  this  action  serving  as  a 
proposed  rule.  USEPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  actitui  will  be 
eCfoctive  on  December  22. 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  FlexibUity  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  etseq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
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entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Extension  of  an  area's  attainment  date 
und^  the  CAA  does  not  impose  any 
new  requirements  on  small  entities. 
Extension  of  an  attainment  date  is  an 
action  that  affects  a  geographic  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  USEPA 
certifies  that  the  approval  of  the 
attainment  date  extension  will  not  affect 
a  substantial  ntimber  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs'  to  State,  local,  or  tribal 
governments  in  the  aggregate:  or  to 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  USEPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
ccMisistent  with  statutory  requirements. 
Section  203  requires  USEPA  to  establish 
a  plan  for  informing  and  advising  any 
sinall  governments  that  may  be 
significanUy  or  uniquely  impacted  by 
the  rule. 

USEPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  80l(aHl)(A)  as  added 
by  the  Small  Business  Regulatory 


Enforcement  Fairness  Act  of  1996, 
USEPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  nde  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(bKl)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  22^ 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  sectibn 
307(bK2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Ozone. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  eueas. 

Ditto:  August  20, 1997. 
A.  StaalBf  Maibvs. 
Acting  Regional  Administrator,  Region  4. 

Dated:  August  19. 1997. 
Mkkall*  D.  lordam      •■ 
Acting  Regional  Adadniatrator,  RsgMn  5. 

Parts  52  and  81  of  chaptw  I,  tide  40 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 


PART  52— {AMENDED] 

—  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

SubfMrtS — Kentucky 

2.  Section  52.930  is  amended  by 
adding  pcuagraph  (e)  to  read  as  follows: 

S52.930    Control  strategy:  Ozone. 


(e)  Kentucky's  November  15, 1996, 
request  ftv  a  one-year  attainment  date 
extension  for  the  Kentucky  portion  of* 
the  Louisville  moderate  ozone 
nonattainment  area  which  consists  of 
Jefferson  County  and  parts  of  Bullitt  and 
Oldham  Counties  is  approved.  The  date 
for  attaining  the  ozone  standard  in  these 
counties  is  November  15,  1997. 

Subpart  P— Indiana 

3.  Section  52.777  is  amended  by 
adding  paragraph  (q)  to  read  as  follows: 

f  52.777    Control  strategy:  PtMMochaniical 
oxidante  (hydrocartMNts). 

***** 

(q)  Indiana's  November  15, 1996, 
request  for  a  one-year  attainment  date 
extension  for  the  Indiana  portion  of  the 
Louisville  moderate  ozone 
nonattainment  area  which  consists  of 
dark  and  Floyd  Counties  is  approved. 
The  date  for  attaining  the  ozone 
standard  in  these  counties  is  November 
15. 1997. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Antliority:  42  U.S.C.  7401-7671q. 

2.  In  §81.318.  the  "Kentucky- 
Ozone"  table  is  amended  by  revising  the 
entry  for  the  "Louisville  Area"  and 
add^  footnote  2  to  read  as  follows: 

fSlJiS    Kanhicfcy. 


Kentucky-Ozone 


Designated  area 


Designation 


Date^ 


Louisville  Area: 

Bullitt  County  (part):  The  area  boundary  is  as  foHows:  Begirv 
ning  at  the  intersection  of  Ky  1020  and  tl>e  JeffersofvBullitt 
County  Une  proceeding  to  the  east  along  the  county  line 
to  the  intersection  of  county  road  567  and  the  Jefferson- 
Bullitt  County  Line;  proceeding  south  on  county  road  567 
to  the  junction  with  Ky  1116  (also  known  as  Zonelon 
Road);  proceeding  to  the  south  on  Ky  1 1 16  to  the  junction 
with  Hetxon  Lane;  proceeding  to  the  south  on  Hebron 
Lane  to  Cedar  Creek;  proceeding  south  on  Cedar  Creek  to 
the  confluence  of  Ftoyds  Fork  turning  southeast  along  a 
creek  that  meets  Ky  44  at  StalHngs  Cemetery;  proceeding 
west  atong  Ky  44  to  the  eastern  most  point  in  the 
Shepherdsville  city  limits;  proceeding  south  atong  the 
Shepherdsville  city  limits  to  the  Salt  River  and  west  to  a 
point  across  ttie  river  from  Mooney  Lane;  proceeding 
south  atong  Mooney  Lane  to  the  junction  of  Ky  480;  pro- 
ceeding west  on  Ky  480  to  the  junctkxi  vinth  Ky  2237;  pro- 
ceeding south  on  Ky  2237  to  the  junctton  with  Ky  61  and 
proceeding  north  on  Ky  61  to  the  junctton  with  Ky  1494; 
proceeding  south  on  Ky  1494  to  ihe  junctkxi  with  the  pe- 
rimeter of  the  Fort  Knox  Military  Reservatton;  proceecfing 
north  atong  the  military  reservatton  penmeter  to  Castleman 
Branch  Road;  proceeding  north  on  Castleman  Branch 
Road  to  Ky  44;  proceeding  a  very  short  distance  west  on 

•  Ky  44  to  a  junctkxi  with  Ky  2723;  proceeding  north  on  Ky 
2723  to  the  junctkxi  of  Chillicoop  Road;  proceeding  north- 
east on  Chillkxwp  Road  to  the  junctton  of  KY  2673;  pro- 
ceeding north  on  KY  2673  to  the  junctkxi  of  KY  1020;  pro- 
ceeding north  on  KY  1020  to  the  beginning;  unless  a  road 
or  intersectkxi  of  two  or  more  roads  defines  ttie  nonattain- 
menl  boundary,  the  area  shall  extend  outward  750  feet 
from  the  center  of  the  road  or  intersectton. 

Jefferson  County „ _ 

OWham  County  (part):  The  area  boundary  is  as  follows:  Be- 
gtoning  at  ttie  intersectton  of  the  OWham-Jefferson  County 
Line  with  the  southbound  lane  of  Interstate  71 ;  proceeding 
to  the  northeast  atong  the  southbound  lane  of  Interstate  71 
to  the  intersectton  of  Ky  329  and  the  southbound  lane  ot 
Interstate  71;  proceeding  to  ttie  northwest  on  Ky  329  to 
the  intersectkxi  of  Zaring  Road  and  Ky  329;  proceeding  to 
the  east-northeast  on  Zaring  Road  to  the  junctkxi  of  Cedar 
Point  Road  and  Zaring  Road;  proceeding  to  the  north- 
northeast  on  Cedar  Point  Road  to  the  junctkxi  of  Ky  393 
and  Cedar  Point  Road;  proceeding  to  the  south-southeast 
on  Ky  393  to  the  junctkxi  of  (the  access  road  on  the  north 
skle  of  Reformatory  Lake  and  the  Reformatory);  proceed- 
ing to  the  east-norttieast  on  the  access  road  to  ttie  junc- 
tkxi with  Oavirfdns  L^ne  and  the  access  road;  proceeding 
to  foltow  an  electhc  power  line  east-norttieast  across  from 
the  junctkxi  of  county  road  746  and  Dawkirts  Lane  to  the 
east-northeast  across  Ky  53  on  to  the  La  Grange  Water 
FiNratkxi  Plant;  proceeding  on  to  ttie  east-southeast  atong 
the  power  line  Itien  south  across  Fort  Pckens  Road  to  a 
power  substatton  on  Ky  146;  proceeding  atong  the  power 
line  south  across  Ky  146  and  the  Seaboard  System  Flail- 
road  track  to  ac^n  the  incorporated  city  limits  of  La 
Grange;  then  proceeding  east  then  south  atong  the  La 
Grange  city  limits  to  «  point  abutting  the  north  skJe  of  Ky 
712;  proceeding  east-southeast  on  Ky  712  to  the  junctton 
of  Massie  School  Road  and  Ky  712;  proceeding  to  the 
south-southwest  on  Massie  School  Road  to  the  intersec-  ' 
tton  of  Massie  School  Road  and  Zaie  Smith  Road;  pro- 
ceedmg  northeast  on  Zate  Smith  Road  to  the  junctton  of 


Type 


Classificatton 

*: 


Date^ 


Type 


Nonattainment 


Moderate.^ 


Nonattainment 


Moderate.2 
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KEhfTucKY-OzoNE— Continued 


Designated  area 


KY  53  and  Zaie  Smith  Road;  proceeding  on  Ky  53  to  the 
north-northwest  to  the  junction  of  New  Moody  Lane  and  Ky 
53;  proceeding  on  New  Moody  Lane  to  the  south-south- 
west until  meeting  the  dty  limits  of  La  Grange;  then  briefly 
proceeding  north  following  the  La  Grange  city  limits  to  the 
intersection  of  ttie  northbound  lane  of  Interst^^e  71  and  the 
La  Grange  city  limits;  proceeding  souttiwest  on  the  north- 
bound lane  of  Interstate  71  until  inter-secting  with  ttie 
North  Fork  of  Curtys  Fork;  proceeding  south-southwest  be- 
yond the  cofvftuence  of  Cunys  Fork  to  (he  souttvsouth- 
west  beyond  the  confluerx»  of  Floyds  Fork  continuing  on 
to  the  OWham-Jefferson  County  Line;  proceeding  north- 
west along  the  OWham-Jefferson  County  Line  to  the  be- 
ginning; unless  a  road  or  intersection  of  two  or  more  roads 
defines  the  nonattainment  twurxlary,  the  area  shall  exterxl 
outward  750  feel  from  the  center  of  the  road  or  intersao- 
lion. 


Designation 


CtassificatkMi 


Data^ 


Type 


Daie^ 


Type 


Nonattainment 


Moderate.2 


y 


1  This  date  is  l^ovember  15,  1990.  unless  otherwise  noted. 

2  Attainment  date  extended  to  November  15,  1997. 


•        •        •        •        •  for  the  "Louisville  Area"  and  adding 

3.  In  §  81.315,  the  "Indiana — Ozone"       footnote  2  to  read  as  follows: 
table  is  amended  by  revising  the  entry 


INDIANA-OZONE 


•         •         •         •         • 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date* 


Type 


Louisville  Area: 
Clark  County  ... 
Ftoyd  County  „, 


Nonattainment 
Nonattainment 


Moderate  2 
Moderate' 


^Thisdateishtovecnber  15,  1990,  unless  ottwrwiae  noted. 
'Attainment  date  extended  to  Novemt)er  15,  1997. 


[FR  Doc.  97-28141  Filed  10-22-97:  S:45  ami 
■NjjNG  CODE  asao-ao-p 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-66S12-S] 

Nationai  Oil  and  Hazardous 
Substances  Cofrtingancy  Plan; 
National  PriorWas  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the 

LaGrand  Sanitary  Landfill  Superfimd 

Site  from  the  National  Priorities  List 

(NPL). 


summary:  The  Environmental  Protection 
Agency  (EPA)  aimounces  the  deletion  of 
the  LaCrand  Sanitary  Landfill 
Superfund  Site  in  Minnesota  from  the 
National  Priorities  Ust  (NPL).  The  NPL 
is  Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  This  action  is 
being  taken  by  EPA  and  the  State  of 
Minnesota,  because  it  has  been 
determined  that  all  appropriate  Fimd- 
financed  response  actions  under 
CERCLA  have  been  implemented  and 
that  no  further  response  by  responsible 
parties  is  appropriate.  Moreover,  EPA 
and  the  State  of  Minnesota  have 
determined  that  remedial  actions 


conducted  at  the  site  to  date  remain 
protective  of  public  health,  welfare,  and 
the  environment. 

EFFECTIVE  DATE:  October  23, 1997. 

FOR  FURTHER  MFORMATWN  CONTACT: 
Gladys  Beard  at  (312)  886-7253  (SR-6J), 
Associate  Remedial  Project  Manager, 
Superfund  Division,  U.S.  EPA — Region 
V,  77  West  lackson  Blvd.,  Chicago,  IL 
60604.  Information  on  the  site  is 
available  at  the  local  information 
repository  located  at:  The  Alexandria 
Public  Library,  Seventh  and  Fillmore. 
Alexandria,  MN  5^308.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
Regional  Docket  Office.  The  contact  for 
the  Regional  Docket  Office  is  Jan 
Pfundheller  (H-7J),  U.S.  EPA,  Region  V. 
77  W.  Jackson  Blvd..  Chicago,  IL  60604, 
(312) 353-5821. 
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SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  LaGrand 
Safiitary  landfill  Superfund  Site  located 
in  Douglas  County,  Minnesota.  A  notice 
of  intent  to  delete  for  this  site  was 
published  September  5,  1997  (62  FR 
46938).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  E)elete  was 
October  4. 1997.  EPA  received  no 
comments  and  therefore  no 
Responsiveness  Summary  was  prepared. 

The  EPA  identifies  sitds  which  appear 
to  present  a  significant  risk  to  public 
health,  welfiue.  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fimd- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  bom  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Sol^ects  in  40  QFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  October  9, 1997. 

David  Ullrich. 

Acting  Regional  Adminigtnaor,  U.S.  EPA. 
Region  V. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300-{AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

AadMritr.  33  U.S.C  1321(cK2};  42  U.S.C. 
9601-9657;  B.0. 12777.  56  FR  54757,  3  CFR, 
1991  Comp.;  p.351;  B.O.  12580.  52  FR  2923, 
3  CFR,  1987  Comp.;  p.  193. 

AppandU  B— {Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Site 
"LaGrande  Sanitary  Landfill,  LaGrand 
Township,  Minnesote". 

[FR  Doc.  97-27847  Piled  10-22-97;  8:45  am] 
■tUNO  COM  ( 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart52 

[CC  Dodwl  No.  92-237.  CC  Dodist  No.  96- 
155;  FCC  97-3721 

Administration  of  the  North  American 
Numbering  Plan;  Toll  Free  Service 
AccessCodes 

AGENCY:  Federal  CcHnmunications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  On  October  9, 1997,  the 
Commission  released  a  Third  Report 
and  Order  in  OC  Docket  No.  92-237 
adopting  various  measures  related  to 
numbering  administration  for 
telecommunications  service  and  to 
billing  and  collection  to  support 
numbering  administration  activities. 
The  Third  Report  and  Order  is  intended 
to  ensure  the  impartial  allocation  and 
administration  of  numbering  resources. 
The  Commission  also  released  a  Third 
Report  and  Order  in  OC  Docket  No.  95- 
155  adopting  measiues  related  to 
nimibering  administration  for  toll  free 
numbers.  The  Third  Report  and  Order  is 
intended  to  ensure  the  impartial 
allocation  and  administration  of  toll  free 
niunbering  resources. 
EFftCmB  OATE:  November  24,  1997. 
FOR  FURT>«R  MFORMATXM  CONTACT: 
Marian  Gordon  or  Erin  Duffy,  Networi^ 
Services  Division,  Common  Carrier 
Bureau.  (202)  418-2320. 
SUPPLEMBfTARY  INTORMATION;  This 
sununarizes  the  Commission's  Third 
Report  and  Order  in  CC  Docket  No.  92- 
237.  In  the  Matter  of  Administration  of 
the  North  American  Numbering  Plan, 
FCC  97-372,  adopted  October  9. 1997, 
and  released  October  9,  1997.  The 
Commission  concurrentiy  released  a 
Third  Report  and  Order  in  CC  Docket 
No.  95-155,  In  tiie  Matter  of  Toll  Free 
Service  Access  Codes.  The  file  is 
available  for  inspection  and  copying 
during  the  weekxlay  hours  of  9  a.m.  to 
4:30  p.m.  in  the  Commission's 
Reference  Center,  room  239, 1919  M  St, 
N.W.,  Washington  D.C.,  or  copies  may 
be  purchased  frt>m  the  Commission's 
duplicating  contractor,  ITS,  Inc.  2100  M 
SL,  N.W.,  Suite  140,  Washington,  D.C. 
20037,  phone  (202)  857-3800. 

AnaljTsis  of  Proceeding 

1.  In  the  Third  Report  and  Order  in 
OC  Docket  No.  92-237,  the  Commission 
takes  several  actions  to  ensure  the 
impartial  administration  and  allocation 
of  numbering  resources.  The 
Conunission  accepts  the 
recommendation  of  the  North  American 


Ntmibering  Coimcil  (NANC)  and  selects 
Lockheed  IMS  as  the  North  American 
Numbering  Plan  Administrator 
(NANPA).  The  Commission  accepts  the 
NANC's  recommendation  and  selects 
the  National  Exchange  Carriers 
Association  (NECA)  as  the  NANPA 
Billing  and  Collection  Agent  (B&C 
Agent),  subject  to  a  specific  neutrality 
cure.  The  Commission  accepts  NANC's 
proposed  rules  for  governance  of  the 
NANPA  and  the  B&C  Agent,  with  minor 
modifications.  In  order  to  provide 
solutions  to  numbering  disputes  when 
time  is  critical,  the  Commission 
streamlines  its  administrative  processes 
of  review  of  NANC's  initial  resolution  of 
numbering  disputes. 

2.  The  Commission  imposes  two 
conditions,  recommended  by  the  NANC. 
that  Lockheed  must  follow.  First, 
Lockheed  must  perform  the  nimibering 
administration  functions  currenUy 
performed  by  Bellcore,  and  the  central 
oflice  code  administration  functions 
currendy  performed  by  the  eleven 
central  office  code  administrators,  at  the 
price  agreed  to  at  the  time  of  its 
selection.  The  new  NANPA  may  request  -< 
bom  the  NANC,  with  approval  by  the 
Conunission,  an  adjustment  in  this  price 
if  the  actual  number  of  central  office 
code  assignments  made  per  year,  the 
number  of  area  codes  requiring  relief 
per  year,  or  the  number  of  area  code 
relief  meetings  per  area  code  exceeds 
120%  of  Lockheed's  stated  assumptions 
at  the  time  of  its  selection.  Second, 
Lockheed  must  make  available  any  and 
all  intellectual  property  and  associated 
hardware  resulting  from  its  activities  as 
niunbering  administrator  including,  but 
not  limited  to,  systems  and  the  date 
contained  therein,  software,  interface 
specifications  and  supporting 
documentetion,  and  make  such  property 
available  to  whomever  the  NANC 
directs  free  of  charge. 

3.  In  the  Third  Report  and  Order  in 
CC  Docket  No.  95-155,  the  Conunission 
takes  action  to  ensure  the  impartial 
administration  and  allocation  of  toll  free 
numbering  resources.  The  Commission 
concludes  that  toll  free  numbering 
administration,  as  currendy  structured, 
is  inconsistent  with  section  251(e)  of  the 
Communications  Act  The  Commission 
directs  the  NANC  to  examine  the  issue 
of  toll  free  numbering  administration 
and  make  a  recommendation  to  the 
Commission  regarding  wliat  entity 
would  be  an  appropriate  administrator 
for  the  toll  free  database  within  120 
days  of  the  effective  date  of  the  NANP 
Order. 

4.  It  is  ordered,  pursuant  to  Sections 
1, 4(i),  201-205,  218,  and  251  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C  Sections  151, 154(i). 
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201-205.  218.  and  251.  that  the  Third 
Report  and  Order  in  CC  Docket  No.  92- 
237  and  the  Third  Report  and  Order  in 
CC  Docket  No.  95-155  are  hereby 
adopted. 

5.  It  is  further  ordered  that  ail 
policies,  rules,  and  requirements  of  this 
document  are  efEective  on  November  24, 
1997. 

list  of  Sabjecto  47  CFR  Part  52 

Local  exchange  carrier.  Numboing. 
Telecommunications. 

Federal  CoiTHniinimtionii  OwnmiMJon 
Chief.  PublicationM  Branch. 


Part  52  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  folloves: 

PART  52— NUftlBERING 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


r  Sections  1.  2. 4.  5, 48  Stat  1066. 
;  47  U.S.C  tSl,  152.  154.  155 
unlets  othafwise  noted.  Interpret  or  apply 
MCS.  3.  4.  201-05.  207-09.  218.  225-7.  251- 
2.  271  and  332.  48  SUt.  1070.  as  amended. 
1077;  47  U.&C  153.  154.  201-05.  207-09. 
218.  225-7.  271  and  332  unless  otherwise 
noted. 

2.  Amend  §  52.7  to  revise  paragraph 
(b)  and  adding  paragraph  (f)  to  read  as 
fioUows: 


fSt.7 


(b)  Area  code  relief.  The  term  "area 
cxxle  relief  refers  to  the  process  by 
which  central  office  codes  are  made 
available  when  there  are  few  or  no 
unassigned  central  office  codes 
remaining  in  an  existing  area  code  and 
a  new  area  code  is  introduced.  Area 
code  relief  includes  planning  for  area 
code  "ieopardy,"  which  is  a  situation 
where  central  office  codes  may  become 
exhausted  before  an  area  code  relief 
plan  can  be  implemented. 

(f)  Billing  and  Collection  Agent.  The 
term  "Billing  &  Collection  Agent" 
("BftC  Agent")  refers  to  the  entity 
responsible  for  the  collection  of  funds  to 
support  numbering  administration  for 
telecommunications  services  from  the 
United  States  teleconuniuiications 
industry  and  NAN?  member  coimtries. 

3.  Amend  §52.11  to  revise  paragraphs 
(c)  and  (g)  and  to  add  paragraphs  0>1  and 
(i)  to  read  as  follows: 

f52.11    North 


and  impartial  number  administration  in 
the  United  States  by  adopting  and 
utilizing  dispute  resolution  procedures 
that  provide  disputants,  regulators,  and 
the  public  notice  of  the  matters  at  issue, 
a  reesonable  opportunity  to  make  oral 
and  written  presentations,  a  reasoned 
recommended  solution,  and  a  written 
report  summarizing  the 
recommendation  and  the  reasons 
therefore; 


(c)  Initially  resolving  disputes, 
through  consensus,  that  foster  efficient 


(g)  Carrying  out  this  part  as  directed 
by  the  Commission; 

(h)  Monitoring  the  performance  of  the 
NANPA  and  the  B&C  Agent  on  at  least 
an  aimual  basis;  and 

(i)  Implementing,  at  the  direction  of 
the  Commission,  any  action  necessary  to 
correct  identified  problems  with  the 
performance  of  the  NANPA  and  the  BftC 
Agent,  as  deemed  necessary. 

4.  Add  §  52.12  to  Subpart  B  to  read  as 
follows: 

f  92.12    Mortii  Ainencon  NurabertnQ  Plan 
Adniinietralor  and  BAC  AQent. 

The  North  American  Numbering  Plan 
Administrator  ("NANPA")  and  the 
associated  "B&C  Agent"  will  conduct 
their  respective  operations  in 
accordance  with  this  section.  The 
NANPA  and  the  B&C  Agent  will 
conduct  their  respective  operations  with 
oversight  from  the  Federal 
Communications  rnmmissinn  (the 
"Commission")  and  with 
recommendations  boxn  the  North 
American  Numbering  Council 
("NANC"). 

(a)(1)  Nnitraiity.  The  NANPA  and  the 
B&C  Agent  shall  be  non-governmental 
entities  that  are  impartial  and  not 
aligned  with  any  particular 
telecommunication  industry  segment. 
Accordingly,  while  conducting  their 
respective  operations  under  this  section, 
the  NANPA  and  B&C  Agent  shall  ensure 
that  they  comply  with  the  following 
neutrality  criteria: 

(i)  The  NANPA  and  B&C  Agent  may 
not  be  an  affiliate  of  any 
telecommunications  service  providerfs) 
as  defined  in  the  Telecommunications 
Act  of  1996.  "Affiliate"  is  a  pmson  who 
controls,  is  controlled  by,  or  is  under 
the  direct  or  indirect  common  control 
with  another  person.  A  pwson  shall  be 
deemed  to  control  another  if  such 
person  possesses,  directly  or 
indirectly — 

(A)  An  equity  interest  by  stock, 
partnership  (general  or  limited)  interest, 
joint  venture  participation,  or  member 
interest  in  the  other  person  ten  (10%) 
percent  or  more  of  the  total  outstanding 
equity  interests  in  the  other  person,  or 

(B)  The  power  to  vote  ten  (10%) 
percent  or  more  of  the  securities  (by 


stock,  partnership  (general  or  limited) 
interest.  )oint  venture  perticipati(m.  or 
member  interest)  having  ordinary  voting 
power  for  the  election  of  directors, 
general  partner,  or  management  of  such 
other  person,  or 

(C)  The  power  to  direct  or  cause  the 
direction  of  the  management  and 
policies  of  such  other  person,  whether 
through  the  ownership  of  or  right  to 
vote  voting  rights  attributable  to  the 
stock,  partnership  (gnoeral  or  limited) 
interest,  joint  venture  participation,  or 
member  interest)  of  such  other  person, 
by  contract  (including  but  not  limited  to 
stockholder  agreement,  partnership 
(general  or  limited)  agreement,  joint 
venture  agreement,  or  operating 
agreement),  or  otherwise; 

(ii)  The  NANPA  and  B&C  Agent,  and 
any  affiliate  thereof,  may  not  issue  a 
majority  of  its  d^  to.  nor  may  it  derive 
a  majority  of  its  revenues  from,  any 
telecommunications  service  provider. 
"Majority"  shall  mean  greater  than  50 
pen»nt,  and  "debt"  shall  mean  stocks, 
bonds,  securities,  notes,  loans  (v  any 
other  instrument  of  indebtedness;  and 

(iii)  Notwithstanding  the  neutrality 
criteria  set  forth  in  paragraphs  (aKl)  (i) 
and  (ii)  of  this  section,  the  NANPA  and 
B&C  Agent  may  be  determined  to  be  or 
not  to  be  subject  to  undue  influence  by 
parties  with  a  vested  interest  in  the 
outcome  of  numbering  administration 
and  activities.  NANC  may  conduct  an 
evaluation  to  determine  whether  the 
NANPA  and  B&C  Agent  meet  the  undue 
influence  criterion. 

(2)  Any  subcontractor  that  performs — 

(i)  NANP  administration  and  central 
office  code  administration,  (v 

(ii)  Billing  and  Collection  functions, 
for  the  NANPA  or  for  the  B&C  Agent 
must  also  meet  the  neutrality  critmia 
described  in  paragraph  (a)(1). 

(b)  Term  of  administration.  The 
NANPA  shall  provide  numbering 
administration,  including  central  office 
code  administration,  for  the  United 
States  portion  of  the  North  American 
Numbering  Plan  ("NANF')  for  an  initial 
period  of  five  (5)  yeers.  At  any  time 
prior  to  the  termination  of  the  initial  or 
subsequent  term  of  administration,  such 
term  may  be  renewed  for  up  to  five  (5) 
years  with  the  approval  of  the 
Commission  and  the  agreement  of  the 
NANPA.  The  B&C  Agent  shall  provide 
billing  and  collection  functions  for  an 
initial  period  of  five  (5)  years.  At  any 
time  prior  to  the  termination  of  the 
initial  or  subsequent  term  of 
administration,  such  term  may  be 
renewed  for  up  to  five  (5)  years  with  the 
approval  of  the  Commission  and  the 
agreement  of  the  B&C  Agent. 

(c)  Changes  to  regulations,  rules, 
guidelines  or  directives.  In  the  event  that 
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regulatory  authorities  or  industry  groups 
(including,  for  example,  the  Industry 
Numbering  Conunittee — INC,  or  its 
successor)  issue  rules,  requirements, 
guidelines  or  policy  directives  which 
may  affect  the  functions  performed  by 
the  NANPA  and  the  B&C  Agent,  the 
NANPA  and  the  B&C  Agent  shall, 
within  10  business  days  bom  the  date 
of  official  notice  of  such  rules, 
requirements,  guidelines  or  policy 
directives,  assess  the  impact  on  its 
operations  and  advise  the  Commission 
of  any  changes  required.  NANPA  and 
the  B&C  Agent  shall  provide  written 
explanation  why  such  changes  are 
required.  To  the  extent  the  Conunission 
deems  such  changes  are  necessary,  the 
Commission  will  recommend  to  the 
NANP  member  countries  appropriate 
cost  recovery  adjustments,  if  necessary. 

(d)  Performance  review  process. 
NANPA  and  the  B&C  Agent  shall 
develop  and  implement  an  internal, 
documented  performance  monitoring 
mechanism  and  shall  provide  such 
performance  review  on  request  of  the 
Commission  on  at  least  an  annual  basis. 
The  annual  assessment  process  will  not 
preclude  telecommunications  industry 
participants  from  identifying 
performance  problems  to  the  NANPA, 
the  B&C  Agent  and  the  NANC  as  they 
occur,  and  from  seeking  expeditious 
resolution.  If  performance  problems  are 
identified  by  a  teleconununications 
industry  participant,  the  NANC,  B&C 
Agent  or  NANPA  shall  investigate  and 
report  within  10  business  days  of  notice 
to  the  participant  of  corrective  action,  if 
any.  taken  or  to  be  taken.  The  NANPA. 
B&C  Agent  or  NANC  (as  appropriate) 
shall  be  permitted  reasonable  time  to 
take  corrective  action,  including  the 
necessity  of  obtaining  the  required 
consent  of  the  Commission. 

(e)  Termination.  If  the  Commission 
determines  at  any  time  that  the  NANPA 
or  the  B&C  Agent  fiails  to  comply  with 
the  neutrality  criteria  set  forth  in 
paragraph  (a)  of  this  section  or 
substantially  or  materially  defaults  in 
the  performance  of  its  obligations,  the 
Commission  shall  advise  immediately 
the  NANPA  or  the  B&C  Agent  of  said 
failure  or  default,  request  immediate 
conective  action,  and  permit  the 
NANPA  or  BftC  Agent  reasonable  time 
to  correct  such  failure  or  default  If  the 
NANPA  or  B&C  Agent  is  unwilling  or 
unable  to  take  corrective  action,  the 
Commission  may.  in  a  manner 
consistent  with  the  requirements  of  the 
Administrative  Procedure  Act  and  the 
Communications  Act  of  1934.  as 
amended,  take  any  action  that  it  deems 
appropriate,  including  termination  of 
the  NANPA's  or  B&C  Agent's  term  of 
administration. 


(f)  Required  and  optional  enterprise 
services.  Enterprise  Services,  which  are 
services  beyond  those  described  in 
S  52.13  that  may  be  provided  by  the  new 
NANPA  for  specified  fees,  may  he 
oSiered  with  prior  approval  of  the 
Commission. 

(1)  Required  Enterprise  Services.  At 
the  request  of  a  code  holder,  the 
NANPA  shall,  in  accordance  with 
industry  standards  and  for  reasonable 
fees,  enter  certain  routing  and  rating 
information,  into  the  industry-approved 
database(s)  for  dissemination  of  such 
information.  This  task  shall  include 
reviewing  the  information  and  assisting 
in  its  preparation. 

(2)  Optional  Enterprise  Services.  The 
NANPA  may,  subject  to  prior  approval 
and  for  reasonable  fees,  offer  "Optional 
Enterprise  Services"  which  are  any 
services  not  described  elsewhere  in  this 
section. 

(3)  Annual  report.  NANPA  shall 
identify  and  record  all  direct  costs 
associated  with  providing  Enterprise 
Services  separately  from  the  costs 
associated  with  the  non-enterprise 
NANPA  functions.  The  NANPA  shall 
submit  an  annual  report  to  the  NANC 
summarizing  the  revenues  and  costs  for 
providing  each  Enterprise  Service. 
NANPA  shall  be  audited  by  an 
independent  auditor  after  the  first  year 
of  operations  and  every  two  years 
thereafter,  and  submit  the  report  to  the 
Commission  for  appropriate  review  and 
action. 

5.  Amend  §  52.13  to  revise  paragraph 
(b)  and  to  add  [}aragraphs  (c).  (d),  (e)  (f) 
and  (g)  to  read  as  follows: 

NumbertnQ  Pten 


fS2.13 

AOnVniSWOr. 


(b)  The  NANPA  shall  administer  the 
numbering  resources  identified  in 
paragraph  (d)  of  this  section.  It  shall 
assign  and  administer  NANP  resources 
in  an  efficient,  effective,  fair,  unbiased, 
and  non-discriminatory  manner 
consistent  with  industry-developed 
guidelines  and  Commission  regulations. 
It  shall  support  the  industry's  efforts  to 
accommodate  current  and  future 
numbering  needs.  It  shall  perform 
additional  functions,  including  but  not 
limited  to: 

(1)  Ensuring  the  efficient  and  effective 
administration  and  assigimient  of 
numbering  resoiuces  by  performing  day- 
to-day  number  resource  assignment  and 
administrative  activities; 

(2)  Planning  for  the  long-term  need  for 
NANP  resources  to  ensure  the 
continued  viability  of  the  NANP  by 
implementing  a  plan  for  number 
resource  administration  that  uses 
effective  forecasting  and  management 


skills  in  order  to  make  the  industry 
aware  of  the  availability  of  numbering 
resources  and  to  meet  die  current  and 
foture  needs  of  the  industry; 

(3)  Complying  with  guidelines  of  the 
North  American  Industry  Numbering 
Committee  (INC)  or  its  successor, 
related  industry  documentation. 
Commission  regulations  and  orders,  and 
the  guidelines  of  other  appropriate 
policy-making  authorities,  all  of  which 
may  be  modified  by  industry  fora  or 
other  appropriate  authorify; 

(4)  Providing  management 
supervision  for  all  of  the  services  it 
provides,  including  responsibility  for 
achieving  performance  measures 
established  by  the  NANC  and  Uie  INC  in 
industry  guidelines; 

(5)  Participating  in  the  NANC  annual 
performance  review  as  described  in 
§§52.11  and  52.12: 

(6)  Establishing  and  maintaining 

relationships  witii  current  governmental 
and  regulatory  bodies,  and  their 
successors,  including  the  United  States 
Federal  Communications  Commission, 
Industry  Canada,  the  Canadian  Radio- 
television  and  Telecommunications 
Commission,  and  other  United  States. 
Canadian,  and  Caribbean  numbering 
authorities  and  regulatory  agencies,  and 
addressing  policy  directives  from  these 
bodies; 

(7)  Cooperating  with  and  actively 
participating  in  numbering  standards      « 
bodies  and  industry  fora,  such  as  INC 
and,  upon  request,  the  Cjnadian 
Steering  Committee  on  Numbering 
(CSCN); 

(8)  Representing  the  NANP  to  national 
and  international  numbering  bodies; 

(9)  Developing  and  maintaining 
commtuiications  chaimels  with  other 
coiuitries  who  also  participate  in  the 
NANP  to  ensure  that  numbering  needs 
of  all  countries  served  by  the  NANP  are 
met; 

(10)  Attending  United  States  Study 
Group  A  meetings  and  maintaining  a 
working  knowledge  of  Study  Group  2 
International  Telecommunications 
Union  activities  on  behalf  of  the  United 
States  telecommunications  industry; 

(11)  Reviewing  requests  for  all 
numbering  resources  to  implement  new 
applications  and  services  and  making 
assignments  in  accordance  with 
industry-developed  resource  planning 
and  assignment  guidelines; 

(12)  Referring  requests  for  particular 
numbering  resources  to  the  appropriate 
industry  body  where  guidelines  do  not 
exist  for  those  resources; 

(13)  Participating  in  industry 
activities  to  determine  whether,  when 
new  telecommunications  services 
requiring  numbers  are  proposed.  NANP 
numbers  are  appropriate  and  what  level 


55182     Federal  Register  /  Vol.  62.  No.  205  /  Thursday.  October  23.  1997  /  Rules  and  Regulations 


of  resource  is  required  (e.g.  line 
numbers,  central  office  codes,  NPA 
codes); 

(14)  Maintaining  necessary 
administrative  staff  to  handle  the  legal, 
financial,  technical,  staffing,  industry, 
and  regulatory  issues  relevant  to  the 
management  of  all  numbering  resources, 
as  well  as  maintaining  the  necessary 
equipment,  facilities,  and  proper  billing 
arrangements  associated  with  day-to- 
day management  of  all  numbering 
resources: 

(15)  Managing  the  NANP  in 
accordance  with  published  guidelines 
adopted  in  conjunction  with  the 
industry  and  the  appropriate  NANP 
member  coimtries'  governing  agmicies, 
and  referring  issues  to  the  appropriate 
industry  body  for  resolution  when  they 
have  not  been  addressed  by  the 
industry; 

(16)  Responding  to  requests  from  the 
industry  and  from  regulators  for 
information  about  the  NANP  and  its 
administration,  as  the  primary 
repository  for  numbering  information  in 
the  industry; 

(17)  Providing  upon  request 
information  re^rding  how  to  obtain 
current  documents  related  to  NANP 
administration; 

(18)  Providing  assistance  to  users  of 
numbering  resources  and  suggesting 

4 numbering  administration  options, 
when  possible,  that  will  optimize 
number  resource  utilization; 

(19)  Coordinating  its  ntunbering 
resource  activities  with  the  Canadian 
Number  Administrator  and  other  NANP 
member  countries'  administrators  to 
ensure  efficient  and  effective 
management  of  NANP  numbering 
resources;  and 

(20)  Determining  the  final  allocation 
methodology  for  sharing  costs  between 
NANP  countries. 

(c)  In  performing  the  functions 
outlined  in  paragraph  (b)  of  this  section, 
the  NANPA  shall: 

(1)  Ensure  that  the  interests  of  all 
NANP  member  countries  are 
considered; 

(2)  Assess  feirly  requests  for 
assignments  of  NANP  numbering 
resources  and  ensure  the  assignment  of 
numbering  resources  to  appropriate 
service  providers; 

(3)  Develop,  operate  and  maintiiin  the 
computer  hardware,  software  (database) 
and  mechanized  systems  required  to 
perform  the  NANPA  and  central  office 
(CO)  Code  Administration  functions; 

(4)  Manage  projects  such  as 
Numbering  Plan  Aree  (NPA)  relief  (area 
code  relief  planning  and  the  Central 
Office  Code  Utilization  Survey 
(COCUS): 


(5)  Facilitate  NPA  relief  planning 
meetings; 

(6)  Participate  in  appropriate  industry 
activities; 

(7)  Manage  proprietary  data  and 
competitively  sensitive  information  and 
maintain  the  confidentiality  thereof; 

(8)  Act  as  an  information  resource  for 
the  industry  concerning  all  aspects  of 
numbering  (i.e.,  knowledge  and 
experience  in  numbering  resource 
issues.  International 
Telecommunications  Union  (ITU) 
Recommendation  E.164,  the  North 
American  Numbering  Plan  (NANP), 
NANP  Administration,  INC.  NANP  area 
country  regulatory  issues  affecting 
numbering,  number  resoiuce 
assignment  guidelines,  central  office 
code  administration,  relief  plaiuiing, 
international  numbering  issues,  etc.); 
and 

(9)  Ensure  that  any  action  taken  with 
respect  to  number  administration  is 
consistent  with  this  part 

(d)  The  NANPA  and,  to  the  extent 
applicable,  the  B&C  Agent,  shall 
administer  numbering  resources  in  an 
efficient  and  non-discriminatory 
manner,  in  accordance  with 
Commission  rules  and  regulations  and 
the  guidelines  developed  by  the  INC 
and  other  industry  groups  pertaining  to 
administration  and  assignment  of 
numbering  resoiirces,  including,  but  not 
limited  to: 

(1)  Numbering  Plan  Area  (NPA) 
codes, 

(2)  Central  Office  codes  for  the  809 
area, 

(3)  International  Inbound  NPA  456 
NXX  codes, 

(4)  (NPA)  500  NXX  codes. 

(5)  (NPA)  900  NXX  codes. 

(6)  Nil  Service  codes, 

(7)  855-XXXX  line  numbers, 

(8)  555-XXXX  line  numbers, 

(9)  Carrier  Identification  Codes, 

(10)  Vertical  Service  Codes, 

(11)  ANI  Information  Integer  (U)  Digit 
Pairs, 

(12)  Non  Dialable  Toll  PoinU,  and 

(13)  New  numbering  resources  as  may 
be  defined. 

(e)  Relationships  with  other  NANP 
member  countries'  administrators  and 
authorities.  The  NANPA  shall  address 
policy  directives  from  other  NANP 
member  countries'  governmental  and 
regulatory  authorities  and  coordinate  its 
activities  with  other  NANP  member 
countries'  administrators,  if  any,  to 
ensure  efficient  and  effective 
management  of  NANP  resoiuces. 

(f)  Transition  plan.  The  NANPA  shall 
implement  a  transition  plan,  subject  to 
Commission  approval,  leading  to  its 
assiunption  of  NANPA  functions  within 
90  days  of  the  effective  date  of  ^ 


Commission  order  announcing  the 
selection  of  the  NANPA. 

(g)  Transfer  of  intellectual  property. 
The  new  NANPA  must  make  available 
any  and  all  intellectual  property  and 
associated  hardware  resulting  firom  its 
activities  as  numbering  administrator 
including,  but  not  limited  to,  systems 
and  the  data  contained  therein, 
software,  inter&ce  specifications  and 
supporting  documentation  and  make 
such  property  available  to  whomever 
NANC  directs  free  of  charge.  The  new 
NANPA  must  specify  any  intellectiud 
property  it  proposes  to  exclude  from  the 
provisions  of  this  paragraph  based  on 
the  existence  of  such  property  prior  to 
its  selection  as  NANPA. 

6.  Amend  §  52.15  to  add  paragraphs 
(d)  and  (e)  to  read  as  follows: 

fS2.15    Cerrtral  office  cede  administratton. 

(d)  Central  Office  (CO)  Code 
Administration  functional  requirements. 
The  NANPA  shall  manage  the  United 
States  CO  code  numbering  resource, 
including  CO  code  request  processing, 
NPA  code  relief  and  jeopardy  planning, 
and  industry  notification  functions.  The 
NANPA  shall  perform  its  CO  Code 
Administration  functions  in  accordance 
with  the  published  industry  numbering 
resource  administration  guidelines  and 
Conunission  orders  and  regulations  at 
47  CFR  chapter  I.  Subject  to  the 
approval  of  the  Commission,  the 
NANPA  shall  develop  a  transition  plan 
to  transfer  CO  code  assignment  from  the 
current  administrators  to  itself  and  shall 
submit  this  plan  to  the  Commission 
within  90  da3r8  of  the  effective  date  of 

a  Conunission  order  announcing  the  ' 

selection  of  the  NANPA.  The  NANPA 
shall  complete  the  transfer  of  CO  code 
assigiunent  functions  from  existing 
administrators  to  itself  no  more  than  18 
months  after  the  NANPA  has  assumed 
all  of  said  administrators'  current 
NANPA  function. 

(e)  The  new  NANPA  shall  perform  the 
numbering  adnunistration  functions 
ciurendy  performed  by  Bellcore,  and 
the  CO  code  administration  functions 
currently  performed  by  the  eleven  CO 
code  administrators,  at  the  price  agreed 
to  at  the  time  of  its  selection.  The  new 
NANPA  may  request  frtim  NANC.  with 
subsequent  approval  by  the 
Commission,  an  adjustment  in  this  price 
ff  the  actual  fiumber  erf  CO  Code 
assigiunents  made  per  year,  the  number 
of  NPAs  requiring  relief  per  year  or  the 
ntunber  of  NPA  relief  meetings  per  NPA  ■ 
exceeds  120%  of  the  NANPA's  stated 
assumptions  for  the  tasks  at  the  time  of 
its  selection. 

7.  Add  §  52.16  to  Subpart  B  to  read  as 
follows: 
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52.16    Billing  and  Collection  Agent 

The  B&C  Agent  shall: 

(a)  Calculate,  assess,  bill  and  collect 
pa3rments  for  numbering  administration 
functions  and  distribute  funds  to 
NANPA  on  a  monthly  basis; 

(b)  Design  a  standard  Reporting 
Worksheet  to  collect  information  for 
assessment  calculations  from  carriers 
and  distribute  it  to  carriers  and  other 
NANP  nations;  this  worksheet  must  be 
submitted  to  the  Commission  for  its 
review  and  approved  by  OMB  prior  to 
its  use  by  the  B&C  Agent. 


(c)  Keep  confidential  all  data  obtained 
from  carriers  and  not  disclose  such  data 
in  company-specific  form  imless 
authorized  by  the  Commission.  The  B&C 
Agent  shall  use  such  data  only  for 
calculating,  collecting  and  verifying 
payments; 

(d)  Develop  procedures  to  monitor 
industry  compliance  with  reporting 
requirements  and  propose  specific 
procedures  to  address  reporting  failures 
and  late  payments; 

(e)  File  annual  reports  with  the 
appropriate  regulatory  authorities  of  the 


NANP  member  countries  as  requested; 
and 

(f)  Obtain  an  audit  from  an 
independent  auditor  after  the  first  year 
of  operations  and  aimually  thereafter, 
which  shall  evaluate  the  validity  of 
calculated  payments.  The  B&C  Agent 
shall  submit  the  audit  refKirt  to  the 
Commission  for  appropriate  review  and 
action. 

(FR  Doc.  97-27946  Filed  10-22-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  d  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  (Ttaldng  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agiiculturai  S«rvic« 

7CFRPwt6 

Dairy  Tartff>Rato  Import  Quota 
Ucansing;  Corraction 

AOBCV:  Foreign  Agrictiltural  Service, 

USDA. 

ACTION:  Advanced  notice  of  proposed 

rulemaking  on  Dairy  Tariff-Rate  Import 

Quota  Licensing;  Correction. 

SUMMARY:  This  is  a  correction  to  a  notice 
published  in  the  Federal  Ragiater  on 
October  15, 1997,  which  requested 
public  comments  on  possible  options 
for  the  implementation  of  the  I>airy 
Tariff-Rate  Import  Quota  Licensing 
regulation's  requirement  to  permanently 
reduce  historical  licenses  based  on 
surrender.  The  options  include  the 
possible  recision.  suspension,  or  delay 
of  this  requirement. 
FOA  FURTHER  INFORMATION  CONTACT: 
Diana  Wanamaker,  Croup  Leader, 
Import  Policies  and  Pro-ams  Division, 
Foreign  Agricultural  Service.  1400 
Independence  Avenue.  S.W.,  Stop  1021, 
Washington.  D.C.  20250-1021  or 
telephone  (202)  720-2916. 

8UPPt.aiB«TARY  information: 
Correctioa 

In  the  October  15, 1997  issue  of  the 
Federal  Rsgister.  page  53581.  column  1. 
Paragraph  D,  "Eliminate  the  five-year 
rule,  while  retaining  the  three-year  rule" 
is  corrected  by  revising  the  third 
sentence  to  read  as  follows: 

"Per  the  three-year  rule,  a  licensee 
could  surrender  more  than  50  percent  of 
a  historical  license  amount  for  two  years 
of  the  three  year  period  without  penalty 
and  not  be  subjected  to  license 
reduction." 

Signed  at  Washington.  D.C  oo  October  16, 
1997. 

TiBolky  |.  Gahrin. 

Acting  AdmixuMtiator. 

[FR  Doc.  97-28023  Filed  10-22-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federai  Aviation  Administration 

14  CFR  Part  71 

[Airapaea  Oodwt  No.  97-ASO-2(q 

Propoaed  Amandmant  of  Claaa  E 
Airspaca;  Covington,  KY 

AQENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


r:  This  notice  proposes  to 
amend  Class  E  airspace  at  Covington, 
KY.  A  Global  Positioning  System  (GPS) 
Runway  (RWY)  24  Standard  Instrument 
Approach  Procedure  (SLAP)  has  been 
developed  for  Cinciimati-Blue  Ash 
Airport.  As  a  result,  additional 
controlled  airspace  extending  upward 
from  700  feet  above  Ground  Level  (AGL) 
is  needed  to  accommodate  the  SIAP  and 
for  Instrument  Flight  Rules  (IFR) 
operations  at  Cinciimati-Blue  Ash 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  November  24, 1997. 
ADDRESSES:  Send  comments  on  the 
prop>osal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
97-ASO-20,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta. 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5491. 

SUPPLEMBfTARY  MFONMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 


aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97— 
ASO-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550,  1701  Columbia 
Avenue,  CkiUege  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
conupents.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  widi  this 
rulemaking  will  be  filed  in  the  docket 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager. 
Airspace  Branch.  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  1 1-2A,  which 
describes  the  application  procedure. 

ThePropoaaf 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Fart  71)  to 
amend  Class  E  airspace  at  Covington. 
KY.  A  GPS  RWY  24  SL\P  has  been 
developed  for  Cincinnati-Blue  Ash 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SIAP  and 
for  IFR  operations  at  Cinciimati-BIue 
Ash  Airport.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
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Order  7400.9E,  dated  September  10. 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical  regulation 
for  which  freqtient  and  routine 
amendments  are  necessary  to  keep  them 
operationally  current.  It,  therefofe,  (1)  is 
a  "significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigaticm,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoaed  Amendment 

in  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aotkority.  49  U.S.C.  106(g)  40103,  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

f71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administratian  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areaa 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


(lat  39»09'33"  N,  long.  84*25'06"  W) 
Cincinnati  NDB 

(laL  39'09'33"  N,  long  84*20'32''  W) 
Clermont  Country  Airport,  Batavia,  OH 

(lat.  39'04'42"  N,  long.  84*12'38"  W) 
Cincinnati-Blue  Ash  Airport,  OH 

(lat.  39'14'48  "  N,  long.  84'23'21"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  10-miIe  radius 
of  Cincinnati/Northern  Kentucky 
International  Airport,  and  within  a  lO.S-mile 
radius  of  Cincinnati  Airport-Lunken  Filed 
and  Mdthin  2.6  miles  each  side  of  the  044' 
bearing  from  Cincinnati  NDB  and  extending 
from  the  10.5-mile  radius  to  7.4  miles 
northeast  of  the  NDB,  and  within  a  6.8-niil6 
radius  of  Clermont  County  Airport,  Batavia, 
OH,  and  within  a  6.3-mile  radius  of 
Cincinnati-Blue  Ash  Airport  OH. 
•        »        •".  •   •        • 

Issued  in  College  Park,  Georgia,  on 
September  4. 1997. 

Nancy  B.  Shehon. 

Acting  Manager,  Air  Traffic  DhAnozi, 
Southern  Region. 

(FR  Doc.  97-28102  Filed  10-22-97;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Parts  201  and  207 


Noticaof 
Rulaaof 


ASO  KY  E5  Covington,  KY  (Kevisedl 

Covington,  Cincionati/Northem  Kentucky 
International  Airport  KY 
(lat.  39^)230"  N,  long.  84*39'38"  W) 
Cincinnati  Municipal  Airport-Lunken  Field 


Amandmantato 
andProcaduia 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Notice  of  Proposed  rulemaking. 

SUMMARY:  Tlie  United  Stetes 
International  Trade  Commission  (the 
Commission)  proposes  to  amend  its 
Rules  of  Practice  and  Procedure 
concerning  antidimiping  and 
countervailing  duty  investigations  and 
reviews  in  19  CFR  parts  201  and  207. 
The  proposed  amendments  will 
establish  procedures  for  five-year 
reviews  of  antidumping  and 
countervailing  duty  orders  and 
suspension  agreements  that  the 
Commission  will  begin  to  conduct  in 
1998  pursuant  to  the  provisions  of 
section  751(c)  of  the  Tariff  Act  of  1930. 
as  amended  (the  Act). 
DATES:  To  be  assured  of  consideration, 
written  comments  must  be  received  not 
later  than  December  22.  1997.  Rebuttal 
comments  must  be  received  not  later 
than  January  21,  1998. 
addresses:  a  signed  original  and  14 
copies  of  each  set  of  comments,  along 
with  a  cover  letter)  should  be  submitti9d 
to  the  Secretary,  U.S.  International 
Trade  Commission,  500  E  Street,  SW, 
Washington,  D.C.  20436. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  A.  Bernstein,  Office  of  General 


Counsel,  U.S.  International  Ttade 
Commission  (telephone:  202-205-3087, 
e-mail:  mbemsteinOusitc.gov),  or  Vera 
A.  Libeau,  Office  of  Investigations,  U.S. 
International  Trade  Commission 
(telephone  202-205-3176,  e-mail: 
vlibeau@usitc.gov).  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-206-1810. 

SUPPLEMBfTARY  INFORMATION: 
Background 

The  Uruguay  Round  Agreements  Act 
(URAA)  fundamentally  revised  the  Act 
by  requiring  that  antidumping  and 
countervailing  duty  orders  and 
suspension  agreements  be  revoked  after 
five  years  unless  revocation  would  be 
likely  to  lead  to  a  continuation  or 
recurrence  of  (1)  dumping  or  a 
countervailable  subsidy,  and  (2) 
material  injury  to  the  domestic  industrf. 
The  URAA  assigns  to  the  Commission 
the  responsibility  of  determining 
whether  revocation  of  an  antidumping 
or  countervailing  duty  order,  or 
termination  of  a  suspension  agreement, 
is  likely  to  lead  to  the  continuation  or 
recurrence  of  material  injury.  The 
URAA  requires  that  the  Department  of 
Commerce  (Commerce)  begin  initiating 
five-year  reviews  in  July  1998.  that  all 
five-year  reviews  of  "transition 
orders" — those  antidumping  and 
countervailing  duty  orders  and 
suspension  agreements  in  effect  on 
January  1, 1995,  when  the  United  States 
accedeid  to  the  Uruguay  Round 
Agreements — be  initiated  by  December 
31, 1999,  and  that  all  reviews  of 
transition  orders  be  completed  by  June 
30,  2001.  The  URAA  further  requires 
that  Commerce  initiate  a  five-year 
review  of  each  order  or  agreement  that 
is  not  a  "traiuition  order"  no  later  than 
30  days  before  the  fifth  anniversary  of 
publication  of  the  order  or  agreement  in 
the  Federal  Register. 

This  notice  proposes  new  procedures 
for  five-year  reviews.  As  described 
below,  some  of  the  proposed  procedures 
will  be  reflected  in  changes  to  the 
Commission's  Rules  of  Practice  and 
Procediue.  Other  proposed  procedures, 
such  as  scheduling,  relate  to  internal 
agency  practices  and  do  not  require 
regulations.  Nevertheless,  this  notice 
described  several  of  these  proposals  and 
invites  public  conmient  on  all  proposed 
regtilations  and  procedures. 

The  Commission  has  determined  that 
these  proposed  regulations  do  not  meet 
the  criteria  described  in  section  3(f)  of 
the  Executive  Order  12866  (58  FR 
51735,  Oct  4, 1993)  (EO)  and  thus  do 
not  constitute  a  significant  regulatory 
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action  for  purposes  of  the  EO.  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
note)  is  inapplicable  to  this  rulemaking, 
because  it  is  not  one  for  which  a  Notice 
of  Proposed  Rulemaking  (NOPR)  is 
required  under  5  U.S.C.  553(b)  or  any 
other  statute.  Although  the  Commission 
has  chosen  to  publish  an  NOPR,  these 
proposed  regulations  are  "agency  rules 
of  procedure  and  practice,"  and  thus  are 
exempt  from  the  notice  requirement 
imposed  by  5  U.S.C.  553(b). 

The  draft  notice  of  institution 
reproduced  at  Annex  A  to  this  Notice 
constitutes  an  information  collection 
request  subject  to  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  After  consultation  with  the 
OfBce  of  Management  and  Budget 
(OMB),  the  Commission  believes  that 
the  contemplated  collection  of 
information  pursuant  to  the  draft  notice 
of  institution  is  encompassed  writhin  a 
clearance  OMB  has  given  the 
Commission  under  the  Paperwork 
Reduction  Act  to  collect  information  for 
antidumping  and  countervailing  duty 
investigations  and  reviews,  including 
those  undertaken  pursuant  to  section 
J51  of  the  Act  This  clearance  has  been 
assigned  OMB  Control  Number  3117- 
0016. 


The  Commission  solicits  comments 
pertaining  to  its  proposals  concerning 
five-year  reviews.  The  Commission  %vill 
conduct  a  two-step  comment  process. 
Initial  comments  should  be  received  by 
the  Commission  Secretary  not  later  than 
December  22.  1997.  Rebuttals  to  the 
initial  comments  may  also  be  filed.  Any 
rebuttal  comments  should  be  received 
by  the  Commission  Secretary  not  later 
than  January  21. 1998.  All  comments 
will  be  available  for  public  inspection  in 
the  Commission's  Public  Docket  Room 
between  the  hours  of  3:45  a'n  and  5:15 
pm.  Monday  through  Friday  (except 
Federal  Holidays). 

Commoitan  are  invited  to  address 
several  distinct  matters  in  their 
comments  and  rebuttal  comments.  The 
Commission  requests  that,  to  facilitate 
its  review,  commenters  organize  their 
comments  as  follows: 

Section  I  of  the  comments  should 
address  the  proposed  amendments  to 
the  part  201  and  207  regulations 
presented  in  this  notice. 

Section  U  of  the  comm«its  should 
address  proposed  procedtires  for  five- 
jrear  reviews  that  the  Commission  has 
discussed  in  this  notice,  but  has  not 
incorporated  into  the  proposed 
amendments  to  the  put  201  and  part 
207  regulations.  These  «rould  include, 
for  example,  comments  on  the  format  or 
specific  questions  of  th»sample  notice 


of  institution  appearing  as  Annex  A  to 
this  notice,  or  comments  on  the 
proposed  schedule  appearing  as  Aimex 
B  to  this  notice. 

Section  HI  of  the  comments  should 
address  any  other  issues  commenters 
may  desire  to  raise  pertaining  to  five- 
year  reviews.  The  regulations  proposed 
below  solely  concern  the  procedures 
that  the  Commission  intends  to  use  in 
conducting  five-year  reviews.  The 
proposed  regulations  do  not  address 
what  methodology  the  Commission,  or 
individual  Commissioners,  may  use  to 
determine  whether  revocation  of  an 
order,  or  termination  of  a  suspended 
investigation,  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  Nor  do  the  proposed  regulations 
address  how  the  Commission,  or 
individual  Commissioners,  will  analyze 
the  various  {actors  specified  in  section 
7S2(a)  of  the  Act  in  making 
determinations  in  five-year  reviews. 

Although  the  CommusioiMoes  not 
intend  to  issue  regulations  pertaining  to 
methodological  or  analytical  issues  in 
five-year  reviews,  many  private 
practitioners  may  desire  the  opprntUnity 
to  address  the  Commission  about  such 
issues  before  the  reviews  begin.  The 
Commission  therefore  invites  persons  to 
file  comments  on  such  issues  in 
conjunction  with  their  comments  on  the 
procedural  matters  discussed  in  this 
NOPR. 


The  Commission  also  intends  to  hold 
a  public  hearing  at  which  interested 
persons  will  be  invited  to  present  their 
views  regarding  the  procedural  matters 
disCTissed  in  this  NOPR  as  well  as 
methodological  and  analytical  issues 
relating  to  five-year  reviews.  The 
Commission  wrUl  issue  a  notice  in 
advance  of  the  hearing  setting  fiarth  the 
date  of  the  hearing  and  the  procedures 
that  will  be  followed  at  the  hearing.  The 
hearing  will  be  held  after  the 
submission  of  the  rebuttal  comments. 


of  die  Prepueed  ReguUtiaae 

The  Commission  is  proposing  to 
promulgate  a  series  of  new  regulations, 
to  be  codified  in  Subpart  F  of  Part  207. 
establishing  procedures  for  five-year 
reviews.  Several  of  the  proposed 
regulations  closely  resemble  ciurent 
regulations  in  Subpart  C  of  Part  207 
concerning  final  phase  antidumping  and 
countervailing  duty  investigations. 
Others  establish  new  procedures  that 
address  unique  aspects  of  the  five-year 
review  mechanism  created  by  the 
URAA. 

The  statute  requires  Commerce  to 
initiate  all  five-year  reviews 


automatically.  As  part  of  the  initiation. 
Commerce  and  the  Commission  are 
authorized  to  request  that  interested 
parties  submit  certain  information 
needed  to  conduct  the  review. 
Accordingly,  one  of  the  proposed 
regulations  describes  the  information 
that  the  Commission  will  request  from 
interested  parties  upon  initiation  of  the 
review.  Each  interested  party  will  be 
requested  to  state  its  willingness  to 
participate  in  the  review,  and  describe 
the  likely  effects  of  revocation  of  the 
order  or  termination  of  the  suspended    . 
investigation  under  review.  In  addition, 
the  Commission  will  request  that  each 
interested  party  provide  other 
information  or  industry  data,  including 
a  statement  concerning  conditions  of 
competition  in  the  pertinent  domestic 
industry,  a  listing  of  U.S.  producers  of 
the  domestic  like  product  and  importers 
and  foreign  producers  of  the  subject 
merchandise,  and  certain  quantitative 
data  concerning  its  operations.  All 
interested  parties  will  be  requested  to 
furnish  this  information  to  the 
Commission  within  30  days.  (Interested 
parties  that  desire  to  participate  as 
parties  in  the  Commission  review  must 
also  file  entries  of  appearance  with  the 
Commission  within  21  days.)  These 
provisions  will  aid  the  Commission  in 
ascertaining  whether  interested  parties 
have  sufficient  willingness  to 
participate  in  a  five-year  review.  They 
will  also  provide  the  Commission  with 
record  information  for  use  in  an 
expedited  determination,  if  appropriate. 

Section  751(cX3)(B)  of  the  Act 
authorises  the  Commission  to  make  an 
expedited  determination  without  further 
investigation  when  interested  party 
resfmnses  to  the  notice  of  initiation  are  • 
inadequate.  Interested  parties  that  have 
entered  appearances  in  the  review  and 
have  responded  to  the  notice  of 
institution  and  other  parties  that  have 
entered  appearances  in  ^e  review  will 
be  pemutted  to  file  a  brief  submission 
concerning  whether  an  expedited 
detnmination  is  appropriate  based  on 
the  adequacy  of  interested  party 
responses  to  the  notice  of  institution. 

The  Commission  will  consider  these 
conunents  and  the  responses  to  the 
notice  of  institution  and  determine 
whether  the  review  should  be  expedited* 
approximately  95  days  after  publication 
of  the  notice  of  institution.  Should  the 
Commission  determine  to  expedite  the 
review,  interested  parties  that  have 
entered  appearances  in  the  review  and 
have  responded  adequately  to  the  notice 
of  institution  and  othm'  parties  that  have 
entmed  appearances  in  the  review  will 
be  provided  the  opportunity  to  submit 
comments  concerning  the  merits  of  the 
review  before  the  Commission's 
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determination  on  the  merits.  The  record 
evidence  in  the  expedited  review  will 
be  limited  to  that  already  available  to 
the  Commission. 

Should  the  Commission  determine 
not  to  expedite  the  review,  the  review 
will  proceed  in  a  manner  closely 
resembling  a  final  phase  antidumping  or 
countervailing  duty  investigation. 
Several  of  the  proposed  regulations 
apply  existing  procedures  to  five-year 
reviews.  For  example,  parties  that  have 
entered  appearances  in  the  review  will 
have  the  opportimity  to  submit  written 
comments  on  draft  questionnaires.  They 
will  receive  prehearing  and  final  reports 
from  the  Commission  staff,  and  will 
have  the  opportunity  to  present 
testimony  at  a  hearing  before  the 
Conunission  and  to  file  prehearing  and 
posthearing  briefis  and  final  comments. 

Section-by*Sectioii  Analysis  of  tlie 
Proposed  RegulatioBS 

Section  201.11 

Section  201.11  concerns  the  filing  of 
entries  of  appearance  in  Commission 
investigations  and  reviews.  The 
Commission  is  proposing  to  add  new 
paragraphs  (b)(4)  and  (bM5)  to  this 
section  to  govern  the  filing  of  entries  of 
appearance  in  five-year  reviews.  Under 
proposed  section  201.11(b)(4),  a  party 
will  have  21  days  from  publication  of 
the  Commission's  notice  of  institution 
of  five-year  review  to  file  an  entry  of 
appearance. 

If  the  Commission  determines  not  to 
expedite  the  review,  it  will  issue  a 
notice  of  scheduling  approximately  95 
days  after  institution  of  the  review.  (See 
proposed  section  207.62.)  Under 
proposed  section  201.1  l(bX5).  a  party 
will  have  an  additional  45  days  after 
publication  of  this  notice  to  file  an  entry 
of  appearance. 

Section  207  J 

Section  207.3(b)  requires  parties  to 
provide  hand  or  overnight  service  of. 
inter  alia,  prehearing  briefs,  hearing 
testimony,  and  posthearing  briefs  filed 
in  antidumping  and  countervailing  duty 
investigations.  The  proposed 
amendment  adds  cross-references  to 
sevefal  of  the  new  provisions  in  Subpart 
F  to  existing  requirements  r^arding 
service. 

Section  207.45 

Section  207.45  concerns  changed 
circumstances  reviews  pursiiant  to 
section  751(b)  of  the  Act  The  proposed 
amendment  changes  the  statutory  i 
refierence  in  section  207.45(a)  so  it 
specifically  cites  section  751(b).  No 
substantive  change  is  intended. 


Section  207.46 

Section  207.46  is  an  interim 
regulation  that  establishes  procedures 
for  investigations  under  section  753  of 
the  Act,  which  concerns  countervailing 
duty  orders  issued  under  former  section 
303  of  the  Act  without  an  injury 
determination  by  the  Commission. '  The 
proposed  regulation  contains  three 
changes  from  the  interim  regulatfon. 
First,  in  the  caption  for  subsection 
207.46(g)  and  in  the  first  sentence  of 
section  207.46(gMl).  the  word 
"expedited"  has  been  deleted  to  avoid 
any  confusion  between  simultaneous 
reviews  conducted  pursuant  to  section 
753(e)  of  the  Act  and  five-year  reviews 
that  are  expedited  pursuant  to  section 
751(c)(3)(B)  of  the  Act  Second,  the 
second  sentence  of  section  207.46(gKl) 
has  been  deleted  as  unnecessary.  This 
sentence  requires  that  requests  for 
simultaneous  five-year  reviews  under 
section  753(e)  of  the  Act  contain  a 
statement  why  revocation  of  the  order  to 
be  reviewed  would  lead  to  continuation 
or  recurrence  of  material  injiuy .  Should 
a  simultaneous  five-year  review  be 
conducted,  a  similar  statement  will  be 
requested  in  the  notice  of  institution. 
Third,  the  final  sentence  in  section 
207.46(g)(2)  has  been  amended  to  refer 
to  the  new  Subpart  F  governing  five- 
year  reviews. 

Section  207.60 

Proposed  section  207.60  defines 
certain  toms  used  in  Subpart  F  of  Part 
207  concerning  five-year  reviews.  The 
first  three  deflations,  "five-year 
review,"  "expedited  determination," 
and  "notice  of  institution,"  are 
proposed  to  promote  economy  of 
wording.  "Five-year  review"  is  a  five- 
year  review  investigation  conducted 
imder  section  751(c)  of  the  Act 
''Expedited  determination"  is  a 
detomination  made  under  section 


'Section  207.46  iMcame  effective  on  fanoMy  1. 
199S,  together  with  several  other  interim 
regulatioos  that  were  designed  to  coofonn  the 
Coaimiiwion's  Rules  of  Practice  and  Procedure  to 
the  URAA  pending  adoption  of  flnai  regulaticot. 
See  60  Fed  Reg.  18  (Jan.  3.  1995).  When  the 
CoouBission  propoaed  adopting  its  other  ialMUB 
raguladaaa  as  final  ragulatioas.  it  did  not  do  to 
with  reaped  to  aectiao  207j«6.  hecMwe  it  paiuirwl 
section  207.46  to  relate  to  thafHMsl  quesboo  of 
five-year  reviews  and  stated  that  "the  '^ffmmifsifin 
is  not  prepared  to  address  the  question  of  "sunset" 
reviews  at  this  time."  60  Fed.  Reg.  5174S.  SI7S3 
(Oct.  3.  I99S).  Now  thai  the  CommissMM  is 
eslahlishing  procedures  for  five-year  reviews,  it 
beiievas  that  ptoposiag  to  adopt  section  207  46  as 
a  final  regulatioa  is  appropriate.  (The  '""'""■i««i~' 
contemplates  that  it  will  be  conducting 
investi^stioas  under  section  753.  pursuant  to 
pending  requests,  during  1997-90.  Additionally, 
there  is  a  theoretical  poaaibility  that  future  requests 
far  sectioo  753  investigatioaa  may  he  filed  if 
additional  cauatiiaa  I 
cawintrias ) 


751(c)(3)(B)  of  Uie  Act.  "Notice  of 
institution"  is  the  notice  of  institution 
of  five-year  review  that  the  Commission 
will  publish  in  the  Federal  B«y«t>r 
upon  initiation  of  a  review.  The 
remaining  three  terms,  "domestic  like 
product,"  "domestic  industry,"  and 
"subject  merchandise,"  are  terms 
commonly  used  in  antidumping  and 
countervailing  duty  proceedings,  and 
are  based  on  sections  771(10).  771(4XA). 
and  771(25)  of  the  Act.  respectively. 

Section  207.61 

When  Commerce  initiates  a  five-year 
review,  the  Commission  will  publish  a 
notice  of  institution  of  five-year  review 
in  the  Fedml  **g»«*— •  informing 
interested  parties  and  other  persons  of 
their  opportiuiity  to  provide  information 
to  the  Commission.  Proposed  section 
207.61  describes  what  interested  parties 
will  be  requested  to  submit  to  the 
Commission  in  response  to  the  notice  of 
institution. 

Each  interested  party  (as  that  term  Is 
defined  in  section  771(9)  of  the  Act) 
may  respond  to  the  notice  of  institution 
whether  or  not  it  entered  an  appearance 
in  the  Commission  review  proceedings. 
If  interested  parties  do  not  file  adequate 
responses,  however,  the  Commission 
may  determine  not  to  conduct  a  full 
review  investigation,  but  instead  may 
issue  an  expedited  determination  based 
on  the  facts  available  pursuant  to 
section  751(cM3)(B)  of  the  Act.  The 
Commission's  evaluation  of  adequacy  is 
described  below  in  the  discussion  of 
proposed  section  207.62. 

Proposed  §  207.61(a)  states  that 
responses  to  the  notice  of  institution 
must  be  submitted  to  the  Commission 
no  later  than  30  days  after  publication 
of  the  notice  in  the  Federal  K^ialer. 
The  Commission  believes  that  30  days 
will  be  ample  time  for  interested  parties 
to  submit  the  requested  information, 
particidarly  since  the  Commission  vrill 
provide  public  notice  (throu^  this 
rulemaking  and  other  actions)  of  the 
type  of  in^mation  that  will  be 
requested  in  five-year  reviews  well  in 
advance  of  the  actual  institution  of  any 
five-year  reviews.  Moreover,  the 
Commission  intends  that  it  will  jointly 
prepare  with  Commerce  a  final  schedule 
of  all  transition  reviews,  which  will  be 
published  in  the  Federal  R^jster  before 
the  initiation  of  the  first  review.  This 
notice  will  provide  interested  parties 
with  sufficient  advance  notice  of 
scheduling  of  all  transition  reviews  to 
enable  them  to  know  approximately 
when  such  information  will  be  due 
before  publication  of  the  actual  iwtice  of 
institution.  This  notice  wiU  also  be 
mailftd  to  the  embassy  in  Washington, 
D.C  of  each  country  that  will  be  a 
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subject  country  in  any  five-year  review. 
Persons  who  are  not  interested  parties 
will  also  be  provided  an  opportunity  to 
respond  imder  proposed  §  207.61(e),  as 
discussed  below. 

Proposed  paragraphs  (b)  and  (c) 
describe  what  interested  parties  will  be 
requested  to  submit  to  the  Commission 
in  response  to  the  notice  of  institution. 
Sections  751(c)(2)(A).  (B).  and  (C)  of  the 
Act  expressly  direct  the  Commissioo 
and  Commerce  to  request  interested 
parties  to  submit:  (1)  A  statement 
expressing  their  willingness  to 
participate  in  the  review  by  providing 
information  requested  by  the  agencies, 
(2)  a  statement  regarding  the  likely 
efiects  of  revocation  of  the  order  or 
termination  of  the  suspension 
agreement  under  review,  and  (3)  such 
other  information  or  industry  data  as  the 
agencies  may  specify.  The  URAA's 
legislative  history  specifically 
contemplates  that  the  Commission  may 
seek  detailed  quantitative  data  from 
interested  parties  upon  initiation  of  a 
five-year  review,  such  as  "certain  key 
data  regarding  sales,  prices,  imports, 
and  mariwt  conditions."  ^ 

The  Commission  has  two  reasons  for 
requesting  the  submission  of  certain 
information  and  quantitative  data  from 
interested  parties  upon  initiation  of  a 
five-year  review.  First,  the  Commission 
must  determine  whether  there  is 
sufficient  willingness  among  interested 
parties  to  participate  in  the  review  and 
adequate  indication  that  parties  will 
submit  requested  information 
throughout  the  proceeding.  The 
Commission  could  not  effectively 
ascertain  whether  such  willingness 
exists — and  whether  any  future 
investigative  efforts  are  likely  to  be 
fruitful — if  interested  parties  were 
permitted  merely  to  submit  pro  forma 
statements  of  intent  to  participate. 
When  such  willingness  does  not  exist  or 
is  limited,  an  expedited  review  will  be 
more  efficient  for  both  the  parties  and 
the  Commission  than  conducting  a  full 
review. 

Second,  the  responses  to  the  notice  of 
institution  will  provide  the  Commission 
with  information  for  the  record  it  can 
use  in  making  a  determination, 
particularly  an  expedited  determhaation 
pursuant  to  section  751(cX3)(B)  of  the 
Act.  Section  752(a)  of  the  Act  requires 
the  Commission  to  consider  a  number  of 
factors  when  it  makes  its  determination, 
including  an  expedited  determination, 
in  a  five-year  review.  Additionally,  the 
Commission's  expedited  determinations 
are  subject  to  review  by  U.S.  courts. 


'URAA  Slatemeot  of  Administntive  Action 
(SAA).  H.R.  Rep.  316.  103d  Cong..  2d  Sew..  voL  1 
•I  879  (1994). 


NAFTA  Chapter  19  panels,  and/or  the 
WTO  Dispute  Settlement  Body. 

As  a  practical  matter,  the 
Commission's  sole  opportunity  in 
expedited  reviews  to  obtain  information 
that  will  enhance  its  ability  to  reach  a 
defansible  determination — beyond  what 
is  available  from  the  original  record — is 
to  request  such  information  in  the 
notice  of  institution.  Thus,  because  of 
the  possibility  of  an  expedited 
determination  in  any  five-year  review, 
there  is  a  certain  amount  of  information 
gathering  at  the  initiation  stage  that  is 
simply  unavoidable  and  any  resulting 
biuden  on  interested  parties  is  inherent 
in  the  statutory  scheme.  Moreover,  the 
information  to  be  submitted  is  the  same 
type  of  information  that  the  Commission 
necessarily  would  seek  at  some  point  in 
the  review.  At  most,  therefore,  the 
proposed  regulations  request  interested 
parties  to  submit  information  earlier  in 
the  review  process.  The  Commission 
nevertheless  solicits  comments 
addressing  what  amount  and  typ>e  of 
information  should  be  requested  in  the 
notice  of  institution  that  will  enable  the 
Commission  to  assess  the  willingness  of 
interested  p>arties  to  participate  in  a  full 
five-year  review  and  to  make  an 
expedited  determination  when  such  a 
determination  is  appropriate,  while 
minimi?:ing  burdens  on  interested 
parties. 

Interested  party  responses  to  the 
notice  of  institution  will  be  in  two  parts. 
One  part  will  be  filed  with  the 
Secretary.  The  other  will  be  submitted 
to  the  Office  of  Investigations.  The 
Commission  believes  that  such  a 
bifurcated  filing  process  will  reduce  the 
burdens  to  interested  parties  in 
submitting  business  proprietary 
information  (BPI),  because,  as  explained 
below,  the  parties  need  not  justify 
proprietary  treatment  for  information 
they  will  submit  to  the  Office  of 
Investigations  or  prepare  and  file  a 
public  version  of  this  submission.  The 
evaluation  of  whether  the  response  of  an 
individual  interested  party  is  adequate 
will  be  based  on  that  party's  response  to 
both  parts  of  the  notice. 

The  first  part  of  the  response,  which 
proposed  section  207.61(b)  addresses, 
wrill  be  filed  with  the  Secretary  pursuant 
to  the  requirements  of  Commission  rules 
201.8  and  207.3.  This  submission  will 
include  the  material  specified  in  section 
751(c)(2)(A)  and  (B)  of  tiie  "cf.  a 
statement  that  the  submitter  is  willing  to 
participate  in  the  review  by  providing 
requested  information  and  a  statement 
regarding  the  likely  effects  of  revocation 
of  the  order  or  termination  of  the 
suspended  investigation.  These 
requirements  are  set  forth  in  po-  osed 
sections  207.61(b)(1)  and  (b)(2).  the 


submission  will  also  provide  identifying 
information:  the  submitter's  name, 
address,  telephone  number,  fecsiniile 
number,  electronic  mail  address  and  (if 
applicable)  World  Wide  Web  site 
address,  and  a  statement  indicating 
whether  it  is  a  producer  of  the  domestic 
like  product,  a  U.S.  importer  of  subject 
merchandise,  a  foreign  producer  or 
exporter  of  subject  merchandise,  or 
another  type  of  interested  party. 

Interested  parties  will  also  be  asked  to 
list  all  known  and  cuirenUy  operating 
U.S.  producers  of  the  domestic  like 
product,  all  known  and  currentiy 
operating  U.S.  importers  of  subject 
merchandise,  and  all  known  and 
currenUy  operating  producers  of  the 
subject  merchandise  in  each  subject 
coimtry  that  currentiy  export  or  have 
exported  subject  merchandise  to  the 
United  States  or  to  any  other  country 
during  the  period  specified  in  the  notice 
of  institution.  This  material  will  aid  the 
Commission  in  determining  the 
adequacy  of  interested  party  responses 
to  the  notice  of  institution.  Interested 
parties  will  be  required  only  to  furnish 
information  in  their  possession  to 
compile  these  lists.  If  this  information  is 
not  in  the  interested  party's  possession, 
however,  it  must  expressly  so  indicate 
in  its  response  to  the  Conunission 
pursuant  to  oroposed  section  207.61(d). 

Additionally,  each  interested  party 
will  be  provided  the  option  of  stating 
whether  it  agrees  with  the  definitions  of 
the  domestic  like  product  and  domestic 
industry  that  the  Commission  adopted 
in  its  original  investigation(s}.  Interested 
parties  that  respond  that  they  disagree 
with  an  original  definition  will  be 
requested  to  explain  why  and  to  provide 
an  alternative  definition.  This 
information  will  assist  the  Commission 
to  ascertain  the  like  product  and 
domestic  industry  issues  that  may  arise 
in  each  review,  and  the  extent  and 
nature  of  any  future  investigative 
activity  it  may  conduct. 

The  second  part  of  the  response  to  the 
notice  of  institution,  which  proposed 
section  207.61(c)  addresses,  will  be  a 
submission  to  the  Commission's  Office 
of  Investigations.  E)omestic  producers, 
foreign  producers  of  subject 
merchandise,  and  U.S.  importers  of 
subject  merchandise  will  be  requested 
to  furnish  certain  quantitative  data  to 
the  Office  of  Investigations  concerning 
their  operations.  Each  domestic 
producer  will  be  asked  to  provide 
information  about  the  domestic  like 
product(s)  defined  by  the  Conunission 
in  the  original  investigation(s)  giving 
rise  to  the  review,  including  information 
on  capacity,  production,  commercial 
shipments,  inventories,  employment, 
financial  performance,  and  prices.  Each 
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importer  of  subject  merchandise  will  be 
asked  to  provide  information  about  its 
import  volumes,  commercial  shipments, 
inventories,  and  prices  for  the  subject 
merchandise.  Each  foreign  producer  of 
subject  merchandise  will  be  asked  to 
provide  information  about  its  capacity, 
production,  home  market  shipments, 
export  shipments,  and  inventories  of  the 
subject  merchandise.  The  Conunission 
will  request  each  party  to  submit  actual 
data  for  the  most  recenUy  completed 
calendar  year,  and  projections  for  the 
succeeding  calendar  year  (which  will 
generally  be  the  calendar  year  in  which 
the  notice  of  institution  is  published)  in 
accordance  with  generally  accepted 
accounting  principles.  The  notice  of 
institution  for  each  review  will  specify 
the  particidar  data  that  interested 
parties  are  to  furnish. 

Each  interested  parfy  will  also  be 
requested  to  provide  certain  narrative 
information  to  the  Office  of 
Investigations.  First,  each  interested 
party  will  be  requested  to  identify 
significant  changes  in  the  supply  of  and 
demand  for  the  domestic  like  product 
that  have  occurred  since  the  order(s)  or 
agreement(s)  under  review  became 
effective.  This  will  provide  the 
Commission  with  information 
concerning  conditions  of  competition 
that  it  can  use  in  making  a 
determination.  Additionally,  interested 
parties  in  grouped  reviews  involving 
multiple  subject  countries  will  be  asked 
to  explain  the  extent  to  which  the 
domestic  like  product  competes  or  is 
likely  to  compete  with  subject 
merchandise  from  each  subject  country, 
and  the  degree  to  which  merchandise 
from  each  subject  country  competes  or 
is  likely  to  compete  with  merchandise 
from  each  other  subject  country.  This 
will  provide  the  Commission  with 
information  pertinent  to  its 
determination  on  cumulation. 

Finally,  under  proposed  section 
207.61(c)(2).  interested  parties  will  be 
free  to  furnish  any  other  information  or 
data  relevant  to  the  Commission's 
determination.  For  example,  interested 
parties  may  desire  to  provide 
information  not  specifically  requested 
in  the  notice  of  institution  pertinent  to 
one  or  more  of  the  factors  that  the 
Commission  is  to  consider  under 
section  752(a)  of  the  Act  in  rendering  a 
determination  in  a  five-year  review. 
Interested  parties  may  also  desire  to 
indicate  which  domestic  producers  are 
related  parties  under  section  771(4)(B) 
of  the  Act. 

Any  submission  that  interested 
parties  make  pursuant  to  section 
207.61(c)  will  be  submitted  to  the  Office 
of  Investigations  and  will  not  be  subject 
to  the  filing  requirements  of  section 


201.8.  Instead,  only  a  single  copy  of  the 
submission  need  be  filed  with  the  Office 
of  Investigations.  The  Commission 
contemplates  that  substantially  all  of  the 
information  contained  in  this 
submission  will  be  business  proprietary. 
Consequentiy,  the  Commission  will 
automatically  accord  such  submissions 
proprietary  treatment,  except  to  the 
extent  the  information  is  otherwise 
publicly  available.  A  submitter  need  not 
submit  the  justification  for  proprietary 
treatment  or  public  versions  of  the 
submissions  that  would  otherwise  be 
required  by  Commission  rules  201.6  or 
201.8.  This  procedure  will  accord  the 
same  treatment  to  these  submissions 
that  has  long  been  accorded  to 
questionnaires  submitted  to  the  Office 
of  Investigations  in  Conunission 
investigations.  Pursuant  to  Commission 
rule  207.3(b),  interested  parties  that 
entered  appearances  in  the  review  must 
serve  the  public  version  of  the 
submission  described  in  section 
207.61(b)  on  all  other  parties  to  the 
review  and  the  proprietary  versions  of 
both  parts  of  their  response  to  the  notice 
of  institution  (i.e.,  the  submissions 
described  in  both  sections  207.61(b)  and 
207.61(c))  on  all  representatives  on  the 
Administrative  Protective  Order  (APO) 
service  list. 

A  sample  notice  of  institution  appears 
at  Annex  A  to  this  notice.  The 
Commission  contemplates  that 
interested  parties  urill  be  able  to  obtain 
forms,  whose  use  will  be  optional,  to 
respond  to  the  notice  of  institution  in  a 
specific  review  from  the  Office  of 
Investigations  or  the  Commission's 
World  Wide  Web  site. 

Proposed  section  207.61(d)  addresses 
situations  in  which  an  interested  party 
caimot  fiimish  the  information 
requested  in  the  notice  of  institution  in 
the  form  or  manner  requested.  In  such 
instances,  the  interested  party  should 
explain  in  its  response  why  it  is  unable 
to  comply  and  indicate  alternative  forms 
in  which  it  can  provide  such 
information.  This  section  is  intended  to 
apply  the  provisions  of  section  782(c)(1) 
of  the  Act  in  the  context  of  responses  to 
notices  of  institution. 

Pursuant  to  section  782(b)  of  the  Act 
and  Commission  rule  207.3(a),  any 
person  that  submits  information  in 
response  to  the  notice  of  institution  or 
that  makes  a  submission  pursuant  to 
section  207.61(e)  must  certify  that  the 
informaflon  is  accurate  and  complete  to 
the  best  of  its  knowledge.  The 
Commission  contemplates  that  the 
standard  forms  it  will  make  available  for 
responses  to  the  notice  of  institution 
will  contain  specific  language,  such  as 
that  currentiy  used  in  questionnaires  in 
antidiunping  and  countervailing  duty 


investigations,  for  the  required 
certification.  Interested  parties  must 
certify  both  parts  of  their  responses  (Le., 
the  submissions  described  in  section 
207.61(b)  and  section  207.61(c)). 

Eachindividual  interested  parfy 
response  to  the  notice  of  institution  will 
be  reviewed  for  completeness  by 
Conunission  staff  immediately  upon  its 
receipt.  Commission  staff  will  attempt 
to  notify  each  interested  party  of  any 
deficiencies  in  its  response,  will  state 
the  natiue  of  the  deficiency  and  will,  to 
the  extent  practicable,  provide  it  with  a 
brief  period  of  time  (approximately  5-10 
days)  in  which  to  remedy  or  explain  the 
deficiency.  The  Commission  will  not 
collect  or  accept  any  additional 
information  or  conduct  other 
investigative  activity  thereafter  unless  it 
decides  to  proceed  to  a  full  review.  This 
notification  procedure  is  intended  to 
apply  the  provisions  of  section  782(d)  of 
the  Act  in  the  context  of  responses  to 
notices  of  institution. 

The  Act  provides  the  Commission 
with  several  potential  courses  of  action 
when  interested  parties  fail  to  provide 
responses  to  the  notice  of  institution  or 
provide  responses  that  are  deficient 
Under  section  782(d)  of  the  Act,  when 
a  person  fails  to  respond  in  a 
satisfactory  or  timely  maimer  to  a 
request  to  remedy  or  explain  a 
deficiency  in  a  submission,  the 
Conunission  may  disregard  all  or  part  of 
the  submission.  Under  section  776(b)  of 
the  Act,  when  an  interested  parfy  foils 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  a  Commission 
request  for  information,  the  Commission 
may  take  an  adverse  inference  against 
the  parfy  in  reaching  a  determination. 
Consequentiy,  when  an  interested  party 
neither  provides  the  information 
requested  in  the  notice  of  institution  nor 
provides  an  acceptable  explanation  of 
its  inability  to  provide  such 
information,  the  Commission  may  take 
an  adverse  inference  against  that  parfy 
in  reaching  any  determination  in  a  five- 
year  review,  including  an  expedited 
determination. 

Proposed  section  207.61(e)  provides 
an  opportunity  for  those  persons  that 
are  not  interested  (>arties  as  defined  by 
the  Act  (such  as  industrial  users,  and,  if 
merchandise  under  investigation  is  sold 
at  the  retail  level,  representative 
consumer  groups)  to  submit  information 
they  consider  relevant  to  the 
Commission's  five-year  review.  Such 
information  must  be  filed  with  the 
Commission  Secretary  in  accordance 
with  the  provisions  of  section  201.8 
within  the  30-day  period  applicable  to 
interested  party  responses  to  the  zu>tice 
of  institution. 
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Section  207.62 

Section  751(c)(3KB)  of  the  Act  pennits 
the  Commission  to  make  expedited 
determinations  in  five-year  reviews 
when  "interested  parties  provide 
inadequate  responses  to  a  notice  of 
initiation."  Proposed  section  207.62 
describes  the  procedures  for  issuing 
expedited  determinations  under  section 
751(c)(3)(B). 

Proposed  section  207.62(a]  authorizes 
certain  parties  to  file  tnief  comments  to 
the  Commission  within  a  time  specified 
in  the  notice  of  institution,  which  will 
generally  be  no  later  than  60  days  after 
publication  of  the  notice.  Parties 
authorized  to  file  comments  are:  (1) 
Interested  parties  that  have  entered 
appearances  in  the  review  and  have 
responded  to  the  notice  of  institution: 
and  (2)  all  parties  that  have  entered 
appearances  in  the  review  that  are  not 
interested  parties.  The  sole  issue  these 
comments  may  address  is  whether  an 
expedited  determination  under  section 
751(c)(3)(B)  of  the  Act  is  appropriate. 
These  comments  may  not  include  any 
new  factual  information  (such  as 
supplementation  of  the  response  to  the 
nodce  of  institution)  and  will  be  limited 
to  five  pages. 

Representatives  of  interested  parties 
that  have  entered  into  a  Commission 
APO  will  have  access  to  other  parties' 
proprietary  responses  to  the  notice  of 
institution  well  before  these  comments 
are  due.  Under  section  207.3(b), 
responses  to  the  notice  of  institution 
submitted  by  parties  that  have  entered 
appearances  in  the  investigation  must 
be  served  on  all  other  parties  on  the 
service  list.  The  Commission  will 
release  under  APO  responses  to  the 
Diotice  of  institution  filed  by  interested 
parties  that  have  not  entered 
appearances  in  the  investigation 
approximately  two  weeks  before  the 
section  207.62(a)  conunents  are  due.  At 
appraximateiy  the  same  time,  the 
Commission  intends  to  release 
confidential  versions  of  the 
Conunission's  opixuon(s)  in  the  original 
investigation  and  staff  reports  and  non- 
privileged  memoranda  prepared  in 
connection  with  that  investigation 
(where  available)  to  representatives 
under  the  APO.  Public  versions  of  these 
documents  (where  available)  will  also 
be  released.  The  Commission  wrill  also 
release  official  import  statistics  and 
estimates  of  domestic  and  foreign 
industry  production  compiled  by 
Commission  staff,  where  such 
information  is  available. 

After  all  comments  are  received,  the 
Commission  will  determine  whether 
interested  party  responses  are  adequate. 
The  SAA  provides  that  the  purpose  of 


the  expedited  review  mechanism  is  to 
promote  administrative  efficiency  by 
eliminating  needless  reviews.  The  SAA 
also  states  that  the  determination  of 
adequacy  is  committed  to  the 
Conunission's  (and.  separately. 
Commerce's)  discretion.  ^ 

Responses  will  be  evaluated  for 
adequacy  on  both  an  individual  and  an 
aggregate  basis.  In  assessing  the 
adequacy  of  responses  in  the  aggregate, 
the  Commission  will  consider  only 
those  responses  that  individually  are 
considered  adequate.  The  Commission 
will  separately  detennine  the  adequacy 
of  response  (in  the  aggregate)  of:  (1) 
Interested  parties  described  in  sections 
771(9MC),  (D),  (E).  (F).  and  (G)  of  the  Act 
(a  group  that  consists  of.  inter  alia.  U.S. 
producers  of  the  domestic  like  product 
and  labor  unions  or  groups  of  workers 
which  are  representative  of  an  industry 
producing  the  domestic  like  product; 
this  group  will  be  referred  to  as 
"domestic  producers/unions"),  and  (2) 
interested  parties  described  in  sections 
771(9)(A)  and  (B)  of  the  Act  (a  group 
that  consists  of.  inter  alia.  U.S. 
importers  and  foreign  exporters  or 
producers  of  sub)ect  merchandise  and 
subject  country  governments;  this  group 
will  be  referred  to  as  "foreign 
producers/ importers"). 

The  Commission  will  make  the 
determination  of  adequacy  on  a  case-by- 
case  basis  taking  several  factors  mto 
account  One  factor  that  the 
Commission  will  consider  in 
deteimining  adequacy  is  the  responding 
parties'  likely  share  of  domestic 
production  (for  domestic  producers/ 
unions)  or  of  subject  imports  or 
production  of  the  subject  merchandise 
(for  foreign  producers/importers).  The 
Commission  does  not  intend  to  apply 
strict  numerical  tests  to  determine 
adequacy  of  interested  party  responses. 
Nevertheless,  to  provide  some  guidance 
to  interested  parties,  the  Commission 
can  tentatively  identify  certain 
circumstances  in  which  it  will  consider 
that  response  rates  are  sufficientiy  high 
or  low  to  provide  a  strong  indication 
that  interested  party  responses  are  either 
adequate  or  inadequate.  Specifically, 
responses  from  parties  accounting  fOT 
more  than  50  percent  of  domestic 
production  wUl  normally  be  considered 
to  be  a  strong  indication  of  an  adequate 
response  from  domestic  producers/ 
unions.  Responses  from  parties 
accounting  for  more  than  SO  pe^nt  of 
subject  imports  or  production  of  subject 
merchandise  will  normally  be 
considered  to  be  a  strong  indication  of 
an  adequate  response  fiom  foreign 
producers/importers.  ConaequenUy.  a 


>  SAA  at  see. 


sufficient  response  by  either  U.S. 
importers  or  foreign  producers  of  the 
subject  merchandise  may  constitute  aa 
adequate  response  from  foreign 
producers/importers.  By  contrast, 
responses  accounting  for  less  than  25 
percent  of  domestic  production,  on  the 
one  hand,  or  subject  imports  or 
production  of  subject  merchandise,  on 
the  other,  will  normally  be  considered 
to  be  a  strong  indication  of  inadequate 
responses  by  domestic  producers/ 
unions  and  foreign  producers/importers, 
respectively. 

'The  Commission  will  not  rely  solely 
on  numerical  tests  and  will  take  other 
factors  into  account  in  determining 
whether  interested  party  responses  are 
adequate.  For  example,  a  response  rate  . 
that  may  seem  to  be  inadequate  for  a 
highly  concentrated  industry  may  be 
adequate  for  a  highly  fragmented 
industry. 

Additional  factors  that  the 
Commission  intends  to  consider  include 
the  structure  of  the  pertinent  domestic 
industry  and  industiy  producing  the 
subject  merchandise,  the  potential  of 
particular  foreign  producers  to  export  to 
the  United  States,  the  extent  to  whidi 
subject  imports  are  effectively  excluded 
from  the  U.S.  market  by  the  order  or 
suspension  agreement  under  review, 
and.  for  domestic  producers/unions,  the 
prevalence  of  related  party  producers. 
The  Commission  invites  parties  to 
comment  on  the  appropriateness  of 
relying  on  these  factors  to  detennine 
whether  interested  party  responses  are 
adequate,  and  whether  there  are 
additional  or  different  factors  that  the 
Commission  should  consider  in  making 
such  a  determination.  The  Commission 
also  invites  parties  to  comment  on  the 
appropriateness  of  making  expedited 
determinations  in  grouped  reviews 
involving  subject  merchandise  from 
several  countries,  if  responses  from  the 
foreign  producers/importers  are 
adequate  with  respect  to  some  of  the 
subject  countries  within  the  group  but 
inadequate  with  respect  to  others. 

Pursuant  to  proposed  section 
207.62(b),  if  the  Commission  determines 
that  interested  party  responses  are 
adequate,  it  will  conduct  a  full  five-year 
review.  In  such  cases,  the  Commission 
will  publish  its  schedule  of  the 
remaining  procedures  in  the  Federal 
Regisler.  (A  sample  schedule  appears  as 
Armex  B  to  this  notice.)  Under  proposed 
section  201.11(b)(5).  parties  will  have  45 
days  after  publication  of  this  Federal 
Register  notice  to  file  additional  entries 
of  appearance  and  APO  applications. 

By  contrast,  proposed  section 
207.62(c)  describes  procedures  that 
apply  when  the  Commission  concludes 
that  interested  party  responses  are 
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inadequate  and  an  expedited 
determination  is  appropriate.  In  such 
circumstances,  the  Secretary  will  notify 
all  parties  that  submitted  timely  entries 
of  appearance  in  the  Commission 
review  that  the  Commission  has  decided 
to  make  an  expedited  determination. 
The  notice  will  invite  interested  parties 
that  responded  adequately  to  the  notice 
of  institution  and  all  parties  that  are  not 
interested  parties  to  submit  comments 
on  the  merits  of  the  review  by  a  specific 
deadline  (which  will  generally  be 
approximately  30-35  days  frtjm 
issuance  of  the  notice).  Other  persons 
who  are  not  interested  parties  %vill  have 
the  opportunity  to  submit  a  brief  written 
statement  on  the  merits  of  the  review  by 
the  same  deadline. 

The  comments  to  be  filed  under 
proposed  section  207.62(c),  which  will 
satisfy  the  requirements  of  section 
782(g)  of  the  Act,  give  parties  their  sole 
opportiuiity  to  submit  comments  to  the 
X>}mmission  on  the  merits  of  an 
expedited  determination.  These 
conunents  may  not  contain  new  factual 
information  and  may  not  exceed  25 
pages.  Consistent  with  Commission 
practice  under  section  207.30(b), 
comments  containing  new  factual 
information  will  be  accepted  into  the 
record,  but  new  factual  information  and 
arguments  based  on  that  new  factiial 
information  will  be  disregarded.  Any 
compilations  by  the  Commission  of 
information  collected  and  not 
previously  released  to  representatives 
under  APO  will  be  released  under  APO 
approximately  20  days  before  these 
comments  are  due.  The  information 
released  will  include  a  staff  report  that 
will  compile  information  obtained  in 
response  to  the  notice  of  institution  as 
well  as  official  import  statistics,  and. 
where  available,  estimates  of  domestic 
and  foreign  industry  production 
compiled  by  the  Commission  staff.  A 
public  version  of  the  staff  report  mil 
also  be  released. 

Proposed  section  207.62(d)  allows  the 
Commission  to  delegate  to  a  senior 
member  of  the  staff,  such  as  the  Director 
of  Operations  or  the  Director  of 
Investigations,  authority  to  make 
decisions  concerning  whether  interested 
party  responses  to  the  notice  of 
institution  are  adequate  or  inadequate. 
Initially,  the  Commission  will  itself 
make  all  such  decisions.  Should  the 
Commission  decide  to  delegate 
decisionmaking  authority  conc«ning 
whether  interested  party  responses  are 
inadequate,  it  will  retain  sole  authorify 
to  issue  the  expedited  determination  in 
any  particular  review. 


Section  207.63 

Proposed  section  207.63  concerns 
circulation  of  draft  questionnaires  in 
five-year  reviews.  As  stated  in  proposed 
section  207.63(a),  when  the  Commission 
does  not  issue  an  expedited 
determination  in  a  five-year  review,  it 
will  circulate  draft  questioimaires  to  the 
parties  that  have  entered  ap]}earances  in 
the  review.  The  Commission  anticipates 
sending  questionnaires  to  U.S. 
producers  oi  the  domestic  like  product, 
foreign  producers  of  subject 
merchandise,  U.S.  importers  of  subject 
merchandise,  and  U.S.  purchasers. 
Questionnaires  will  commonly  seek 
data  in  more  detail  (particularly  with 
respect  to  financial  performance  and 
pricing),  for  additional  periods  of  time, 
and,  when  warranted,  for  additional 
products  than  will  the  notice  of 
institution.  The  Commission  anticipates 
that  draft  questionnaires  will  be 
circulated  to  the  parties  to  the  review 
approximately  150  days  after  irutiation. 
The  Commission  invites  commrait  on 
the  content  and  format  of  questioniudres 
in  five-year  reviews. 

Parties  that  desire  ^o  conunent  on  the 
draft  questionnaires  may  submit  written 
comments  to  the  Commission,  as 
indicated  by  proposed  section  207.63(b). 
The  Commission  anticipates  that  such 
comments  will  be  due  approximately  30 
days  after  circufation  of  the  draft 
questioimaires. 

Proposed  section  207.63(b)  requires 
each  party  to  present  all  data  collection 
requests  in  its  questionnaire  comments. 
The  Commission  will  disregard  any 
subsequent  arguments  that  are  premised 
on  the  collection  of  new  data  if  the  data 
collection  request  was  not  asserted  in 
the  questioimaire  comments.  Thus,  if 
the  draft  questionnaires  in  a  review 
propose  collecting  data  for  only  one 
product,  and  a  party  believes  that  data 
should  be  collected  for  two  products,  it 
must  request  data  collection  for  two 
products,  and  provide  a  legal  basis  for 
its  request,  in  its  comments  on  the 
questionnaire.  It  may  not  request 
collection  of  such  data  for  the  first  time, 
for  example,  in  its  prehearing  brief  or  at 
the  hearing. 

The  Commission  believes  this 
procedure  is  necessary  to  focus  its  date 
collection  efforts.  In  original 
antidumping  and  countervailing  dufy 
investigations,  the  Commission  has 
found  issuing  supplemental 
questioimaires  in  the  iate  stages  of  an 
investigation  to  be  impractical  because 
of  time  and  staffing  constraints.  These 
problems  will  be  exacerbated  in  five- 
year  reviews.  Therefore,  any  data 
collected  in  a  five-year  review  must  be 
collected  pursuant  to  the  notice  of 


institution  and  in  the  questionnaires.  It 
is  imperative  that  the  Conunission  be 
apprised  of  all  data  collection  issues 
before  questioimaires  are  issued.  The 
Commission  believes  that  this 
procedure  will  impose  no  hardship  on 
representatives  of  interested  parties  who 
have  entered  an  APO,  who  will  have  the 
benefit  of  pertinent  portions  of  the 
record  of  the  original  investigation,  as 
well  as  access  under  APO  to  all 
information  collected  in  response  to  the 
notice  of  institution,  before  they  are  to 
file  comments  on  the  questionnaires. 
This  material  should  allow  interested 
party  representatives  ample  time  to 
determine  what  information  they 
believe  the  Commission  should  seek 
and  consider.  Likewise,  parties  to  the 
review  that  are  not  interested  parties 
will  have  ample  notification  and  access 
to  the  public  record  to  provide  an 
informed  basis  for  comment. 

Section  207.64 

Proposed  section  207.64  concerns 
staff  reports  in  five-year  reviews.  It 
tracks  current  section  207.22  concerning 
staff  refxirts  in  final  phase  antidumping 
and  countervailing  duty  investigations. 

Section  207.65 

Proposed  section  207.65  concerns 
prehearing  briefs.  It  is  adapted  bom 
current  section  207.23.  In  a  five-year 
review,  every  party  to  the  review  is  to 
submit  a  prehearing  brief  on  the  date 
specified  in  the  scheduling  notice. 

Section  207.66 

Proposed  section  207.66  concerns 
hearings  in  five-year  reviews.  The 
Commission  will  conduct  a  heaong  in 
each  five-year  review  in  which  it  does 
not  render  an  expedited  determination. 
Hearing  procedures  will  conform  to 
those  established  in  current  section 
207.24  concerning  final  phase 
antidumping  and  countervailing  duty 
investigations. 

Section  207.67 

ProfKned  section  207.67  concerns 
posthearing  briefs  and  statements.  It  is 
based  on  current  sections  207.25  and 
207.26. 

Section  207.68 

Proposed  section  207.68  concerns 
final  comments  on  information  in  five- 
year  reviews.  It  is  based  on  the  final 
comment  procedure  in  section  207.30 
currenUy  used  in  final  phase 
antidumping  and  countervailing  duty 
investigations. 

The  procedures  in  section  207.68  will 
be  used  in  five-year  reviews  where  the 
detennination  is  not  expedited.  In  five- 
year  reviews  where  the  detennination  is 
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expedited,  the  final  comment  procedure 
is  specified  in  proposed  section 
207.62(c). 

Section  207.69 

Proposed  section  207.69  requires  the 
Commission  to  publish  and  serve  its 
determinations  in  five-year  reviews.  It 
tracks  current  section  207.29. 

ListofSubiects 

19  CFR  Part  201 

Administrative  practice  and 
procedure.  Investigations,  Imports. 

19  CFR  Part  207 

Administrative  practice  and 
procedure,  Antidumping, 
Countervailing  duties,  Investigations. 

For  the  reasons  stated  in  the 
pretunble,  19  CFR  parts  201  and  207  are 
proposed  to  be  amended  as  set  forth 
below: 

PART  201— {AMENDED] 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Aatbority:  Section  335  of  the  Tariff  Act  of 
1930  (10  U.S.C  1335)  and  §  603  of  the  Trade 
Act  of  1974  (19  U.S.C  2482),  unlets 
otherwise  noted. 

2.  New  paragraphs  (b)(4)  and  (b)(5)  are 
added  to  §  201.11  to  read  as  follows: 


1201.11 


in  an  Inweitlgatlon  i 


(b)  Time  for  filing.  *  •  • 

(4)  In  the  case  of  reviews  conducted 
under  subpart  F  of  part  207  of  this 
chapter,  each  entry  of  appearance  shall 
be  filed  with  the  Secretary  not  later  than 
twenty-one  (21)  days  after  publication 
in  the  Federal  Regbter  of  the  notice  of 
institution  described  in  §  207.60(c). 

(5)  Notwithstanding  paragraph  (b)(4) 
of  this  section,  a  party  may  file  an  entry 
of  appearance  in  a  review  conducted 
under  subpart  F  of  part  207  of  this 
chapter  for  a  period  of  45  days  after 
publication  in  the  Federal  Regjetsr  of 
the  notice  specified  under  §  207.62(b). 


PART  207— (AMeiDEOl 

3.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Aathartty:  19  U.&C  1336.  ie71-1677n. 
2482,  3913. 

4.  Paragraph  (b)  of  §  207.3  is  revised 
to  read  as  follows: 

f  207.3    Servtoe,  fWng.  and  cerlMcaikMi  of 


the  investigation  shall,  in  addition  to 
complying  with  §  201.8  of  this  chapter, 
serve  a  copy  of  each  such  dociunent  on 
all  other  parties  to  the  investigation  in 
the  manner  prescribed  in  §  201.16  of 
this  chapter.  If  a  document  is  filed 
before  the  Secretary's  issuance  of  the 
service  list  provided  for  in  §  201.11  of 
this  chapter  or  the  administrative 
protective  ordra  list  provided  for  in 
$  207.7,  the  document  need  not  be 
accompanied  by  a  crtificate  of  service, 
but  the  document  shall  be  served  on  all 
appropriate  parties  within  two  (2)  days 
of  the  issuance  of  the  service  list  or  the 
administrative  protective  order  list  and 
a  certificate  of  service  shall  then  be 
filed.  Notwithstanding  §  201.16  of  this 
chapter,  petitions,  briefs,  and  testimony 
filed  by  parties  pursuant  to  §§  207.10, 
207.15,  207.23,  207.24,  207.25,  207.65. 
207.66,  and  207.67  shall  be  served  by 
hand  or,  if  served  by  mail,  by  ovem^ht 
mail  or  its  equivalent.  Failure  to  comply 
with  the  requirements  of  this  rule  may 
result  in  removal  from  status  as  a  party 
to  the  investigation.  The  Commission 
shall  make  available  to  all  parties  to  the 
investigation  a  copy  of  each  document, 
except  transcripts  of  conferences  and 
hearings,  business  proprietary 
information,  privileged  information,  and 
information  required  to  be  served  under 
this  section,  placed  in  the  record  of  the 
investigation  by  the  Commission. 
•         •        •        •        • 

5.  Paragraph  (a)  of  §  207.45  is  revised 
to  read  as  follows: 

1207.45    Investigation  to  revtow 


(a)  Request  for  review.  Any  pwaon 
may  file  with  the  Commission  a  request 
for  the  institution  of  a  review 
investigation  under  section  751(b)  of  the 
Act.  The  person  making  the  request 
shall  also  prompUy  serve  copies  of  the 
request  on  the  parties  to  the  origiiial 
investigation  upon  which  the  review  is 
to  be  based.  All  requests  shall  set  forth 
a  description  of  changed  circumstances 
sufficient  to  warrant  the  institution  of  a 
review  investigation  by  the 
Commission. 
•        •        •        •        • 

6.  Paragraph  (g)  of  §  207.46  is  revised 
to  read  as  follows: 


f  207.46    InveaOgllona  ooneaming 
oountaivaillfiy  duty 


(b)  Service.  Any  party  submitting  a 
document  for  inclusion  in  the  record  of 


(g)  Request  for  simultaneous  section 
7Sl(c)  review.  (1)  A  requesting  party 
who  requests  a  section  753  review  may 
at  the  same  time  request  firom  the 
Commission  and  the  administering 
authority  a  review  under  section  751(c) 
of  the  Act  of  a  countervailing  or 
antidumping  duty  order  involving  the 


same  or  comparable  subject 
merchandise. 

(2)  Should  the  administering 
authority,  after  consulting  with  the 
Commission,  determine  to  initiate  a 
section  751(c)  review,  the  Commission 
shall  conduct  a  consolidated  review 
under  sections  751(c)  and  753  of  the  Act 
of  the  orders  involving  the  same  or 
comparable  subject  merchandise.  Any 
such  consolidated  review  shall  be 
conducted  under  the  applicable 
procedures  set  forth  in  subparts  A  and 

F  of  this  part 

(3)  Should  the  administering 
authority,  after  consulting  with  the 
Commission,  determine  not  to  initiate  a 
section  751(c)  review,  the  Commission 
will  consider  the  request  for  a  section 
753  review  pursuant  to  the  procedures 
established  in  this  section. 

7.  A  new  subpart  F  is  added  to  read 
as  follows: 

Subpart  F— fhr»-YMr  Reviews 

207.60  Definitions. 

207.61  Responses  to  notice  of  institution. 

207.62  Adequacy  of  responses  to  notice  of 
institution. 

207.63  Circulation  of  draft  questionoairBs. 

207.64  SUff  repo^ 

207.65  Prehearing  brieb. 

207.66  Hearing. 

207.67  Posthearing  brieb  and  statements. 

207.68  Final  comments  on  information. 

207.69  Publication  of  determinations. 

f  207.60    Deflnitlona. 

For  purposes  of  this  subpart: 

(a)  The  term  five-year  review  means  a 
five-year  review  investigation 
conducted  pursuant  to  section  751(c)  of 
UieAct 

(b)  The  term  expedited  determination 
means  a  determination  issued  by  the 
Commission  pursuant  to  section 
751(cK3)(B)oftheAct. 

(c)  The  term  notice  of  institution  shall 
refer  to  the  notice  of  institution  of  five- 
year  review  that  the  Commission  shall 
publish  in  the  Federal  Register 
requesting  that  interested  parties 
provide  information  to  the  Commission 
upon  initiation  of  a  five-year  review. 

(d)  The  term  domestic  like  product 
means  a  product  produced  in  the  United 
States  which  is  like,  or  in  the  absence 
of  like,  most  similar  in  characteristics 
and  uses  with,  the  articles  sub{ect  to  a 
five-year  review. 

(e)  The  term  domestic  industry  means 
the  producers  as  a  whole  of  a  domestic 
like  product,  or  those  producers  whose 
collective  output  of  a  domestic  like 
product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product 

(f)  The  term  subfect  merchandise 
means  the  class  or  kind  of  merchandise 
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that  is  within  the  scope  of  the  five-year 
review. 

{207.61    Responses  to  notice  of 
institution. 

(a)  When  information  must  be  filed. 
Responses  to  the  notice  of  institution 
shall  be  submitted  to  the  Commission 
no  later  than  30  days  after  its 
publication  in  the  Federal  Register. 

(b)  Information  to  be  filed  with  the 
Secretary.  The  notice  of  Institution  shall 
direct  each  interested  party  to  make  a 
filing  pursuant  to  §§  201.8  and  207.3  of 
tlus  chapter  containing  the  following: 

(1)  A  statement  expressing  its 
willingness  to  participate  in  the  review 
by  providing  information  requested  by 
the  Commission; 

(2)  A  statement  regarding  the  likely 
effects  of  revocation  of  the  ordeKs)  or 
termination  of  the  suspended 
investigation(s)  under  review; 

(3)  Other  information  requested  in  the 
notice  of  institution. 

(c)  Information  to  be  submitted  to  the 
Office  of  Investigations.  The  notice  of 
institution  shall  further  direct  each 
interested  party  to  submit  the  following 
material  to  the  Commission's  Office  of 
Investigations: 

(1)  Such  information  or  industry  data 
as  the  Commission  may  specify  in  the 
notice  of  institution; 

(2)  Any  other  information  or  data  the 
party  considers  relevant  to  the 
Commission's  determination. 

(d)  When  requested  information 
caimot  be  supplied.  Any  interested 
party  that  cannot  furnish  the 
information  requested  by  the  notice  of 
institution  shall  explain  in  its 
response(s)  why  It  Is  unable  to  provide 
the  information  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information. 

(e)  Submissions  by  persons  other  than 
interested  parties.  Any  person  who  is 
not  an  Interested  party  may  submit  to 
the  Commission,  in  a  filing  satisfying 
the  requirements  of  §  201.8  of  this  titie, 
Information  relevant  to  the 
Commission's  review  no  later  than  30 
days  after  publication  of  the  notice  of 

^^institution  in  the  Federal  Register. 

f  207.62    Adequacy  of  responses  to  noUce 
of  institution. 

(a)  Comments  to  the  Commission.  (1) 
Conunents  to  the  Conunission 
concerning  whether  the  Commission 
should  make  an  expedited 
determination  in  that  review  may  be 
submitted  by: 

(1)  Any  interested  parfy  that  is  a  party 
to  the  Investigation  and  that  has 
responded  to  the  notice  of  institution; 
and 


(ii)  Any  party,  other  than  an 
interested  party,  that  is  a  party  to  the 
investigation. 

(2)  Conunents  shall  be  submitted 
within  the  time  specified  in  the  notice 
of  institution.  Conunents  shall  not 
exceed  five  (5)  pages  of  textual  material, 
double-spaced  and  single-sided,  on 
stationery  measuring  S^/^  x  11  inches. 
Conunents  containing  new  factual 
Information  shall  be  disregarded. 

(b)  Determination  that  responses  are 
adequate.  If  the  Commission  concludes 
that  interested  parties'  responses  to  the 
notice  of  institution  are  adequate, 
investigative  activities  pertaining  to  that 
review  will  continue.  The  Commission 
will  publish  in  the  Federal  Register  a 
notice  of  scheduling  pertaining  to 
subsequent  procedures  in  the  review. 

(c)  Determination  that  responses  are 
inadequate.  (1)  If  the  Commission 
concludes  that  interested  parties' 
responses  to  the  notice  of  institution  are 
inadequate,  it  may  decide  to  issue  an 
expedited  determination.  In  that  event, 
the  Commission  shall  direct  the 
Secretary  to  issue  a  notice  stating  that 
the  Commission  has  decided  to  make  an 
expedited  determination  and  inviting 
those  parties  to  the  review  described  in 
paragraph  (c)(2)  of  this  section  to  file 
written  comments  with  the  Secretary,  on 
what  determination  the  Commission 
should  reach  in  the  review.  The  date  on 
which  such  comments  must  be  filed 
will  be  specified  in  the  notice  to  be 
issued  by  the  Secretary.  Comments  shall 
not  exceed  twenty-five  (25)  pages  of 
textual  material,  double-spaced  and 
single-sided,  on  stationery  measuring 
SVi  X  11  inches.  rnnim«wit«  rnntaining 
new  fectual  information  shall  be 
disregarded. 

(2)  The  following  parties  may  file  the 
comments  described  in  paragraph  (c)(1) 
of  this  section: 

(i)  Any  interested  party  that  is  a  party 
to  the  Investigation  and  that  has  filed  an 
adequate  response  to  the  notice  of 
Institution;  and 

(ii)  Any  party,  other  than  an 
Interested  party,  that  is  a  party  to  the 
investigation. 

(3)  Any  person  who  is  neither  a  party 
to  the  Investigation  nor  an  Interested 
party  may  submit  a  brief  written 
statement  (which  shall  not  contain  any 
new  fectual  information)  pertinen!  to 
the  review  within  the  time  specified  for 
the  filing  of  written  ccHnments. 

(d)  Delegation  of  responsibilities. 
Notwithstanding  any  other  provision  of 
this  part,  the  Commission  may  delegate 
its  responsibilities  pursuant  to  this 
section  to  a  member  of  the  Commission 
staff. 


§207.63    Circuiation  of  draft 
questionnaires. 

(a)  In  each  five-year  review  in  which 
the  Commission  has  not  issued  an 
expedited  determination,  the  Director 
shall  circulate  draft  questionnaires  to 
the  parties  for  comment. 

(b)  Any  party  desiring  to  comment  on 
the  draft  questioimalres  shall  submit 
such  comments  In  writing  to  the 
Commission  within  a  time  specified  by 
the  Director.  All  requests  for  collecting 
new  data  must  be  presented  at  this  time. 
The  Commission  will  disregard 
subsequent  arguments  that  are  premised 
on  requests  for  collection  of  new  data  if 
such  requests  were  not  included  in  the 
comments  on  the  draft  questioiuialres. 

1207.64    Stair  rspofts. 

(a)  Prehearirig  staff  report.  The 
Director  shall  prepare  and  place  in  the 
record,  prior  to  the  hearing,  a  prehearing 
staff  report  containing  information 
concerning  the  subject  matter  of  the 
five-year  review.  A  version  of  the  staff 
report  containing  business  proprietary 
information  shall  be  placed  in  the 
nonpublic  record  and  made  available  to 
persons  authorized  to  receive  business 
proprietary  information  under  §  207.7. 
and  a  nonbusiness  proprietaty  version 
of  the  staff  report  shall  be  placed  in  the 
public  record. 

(b)  Final  staff  report.  After  the 
hearing,  the  Director  shall  revise  the 
prehearing  staff  report  and  sulmit  to  the 
Commission,  prior  to  the  Commission's 
determination,  a  final  version  of  the 
staff  report.  The  final  staff  report  is 
intended  to  supplement  and  correct  the 
information  contained  in  the  prehearing 
staff  report.  A  public  version  of  the  final 
staff  report  shall  be  made  available  to 
the  public  and  a  business  proprietaty 
version  shall  also  be  made  available  to 
persons  authorized  to  receive  business 
proprietary  information  under  §  207.7. 

f  207.66    Prehearing  briefs. 

Each  party  to  a  five-year  review  may 
submit  a  prehearing  brief  to  the 
Commission  on  the  date  specified  in  the 
scheduling  notice.  A  prehearing  brief 
shall  be  signed  and  shall  include  a  table 
of  contents.  The  prehearing  brief  should 
present  a  party's  case  concisely  and 
shall,  to  the  extent  possible,  refer  to  the 
record  and  include  information  and 
arguments  which  the  party  believes 
relevant  to  the  subject  matter  of  the 
Commission's  determination. 


1207.66 

(a)  In  general.  The  Commission  shall 
hold  a  hearing  in  each  five-year  review 
in  which  it  does  not  make  an  expedited 
determination.  The  date  of  the  hearing 
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shall  be  specified  in  the  scheduling 
notice. 

(b)  Procedures.  Heeiing  procednres  in 
five-yew  reviews  will  conform  to  those 
fat  Wnel  phase  antidumping  and 
countervailing  duty  investigations  set 
forth  in  S  207.24. 

f»7J7   PaeaMaringbrtefsand 

(a)  Briefs  from  parties.  Any  party  to  a 
five-year  review  may  file  with  the 
Secretary  a  poethearing  brief  concerning 
the  infonnation  adduced  at  or  after  the 
hearing  within  a  time  specified  in  the 
scheduling  notice  or  by  the  presiding 
official  at  the  hearing.  No  such 
postheahng  brief  shall  exceed  fifteen 
(15)  pages  of  textual  material,  double 
spaced  and  single  sided,  on  stationery 
measuring  8^  x  11  inches.  In  addition, 
the  presiding  official  may  permit 
persons  to  file  answers  to  questions  or 
reqxiests  made  by  the  Commission  at  the 
hearing  within  a  specified  time.  The 
Secretary  shall  not  accept  for  filing 
posthearing  bii^  or  answers  which  do 
not  comply  with  this  section. 

(b)  Statements  from  nonparties.  Any 
person  odier  than  a  party  may  submit  a 
brief  written  statement  of  information 
pertinoit  to  the  review  within  the  time 
specified  for  the  filing  of  posthearing 


i»7Jt 

(a)  The  Commission  shall  specify  a 
date  after  the  filing  of  posthearing  bcieCB 
on  wrhidi  it  will  dirloww  to  all  parties 
to  the  five-  vear  review  all  information  it 
has  obtained  on  which  the  parties  have 
not  previously  had  an  opportimity  to 
comment.  Any  such  infonnation  that  is 
business  proprietary  information  ¥rill  be 
released  to  persons  authtwizad  to  obtain 
such  information  pursuant  to  §  207.7. 

(b)  The  parties  shall  have  aa 
oppcHtunity  to  file  comments  on  any 
information  disclosed  to  them  after  they 
have  filed  their  posthearing  bri^ 
pursuant  to  §  207.67.  Comments  shall 
only  concern  such  information,  and 
shall  not  exceed  15  pages  of  textual 
material,  double  spaced  and  sii^le- 
sided.  on  stationery  measuring  BV»  x  11 
inches.  A  comment  may  addrou  the 
accuracy,  reliability,  or  probative  value 
of  such  information  by  reference  to 
information  elsewhere  in  the  record,  in 
which  case  the  comment  shall  identify 
whoe  in  the  record  such  information  is 
found.  Comments  containing  new 


fectual  information  shall  be  disregarded. 
The  date  on  which  such  comments  must 
be  filed  will  be  specified  by  the 
Commission  when  it  sp>ecifies  the  time 
that  infonnation  will  be  disclosed 
pursuant  to  paragraph  (a)  of  this  section. 
The  record  shall  close  on  the  date  such 
comments  are  due,  except  with  respect 
to  changes  in  bracketing  of  business 
proprietary  infonnation  in  the 
comments  permitted  by  §  207.3(c). 


I207.M    Public«liono(( 

Whenever  the  Commission  makes  a 
determination  concluding  a  five-year 
review,  the  Secretary  shall  serve  copies 
of  the  determination  and,  when 
applicable,  the  nonbusiness  proprietary 
version  of  the  final  staff  report  on  all 
parties  to  the  review,  and  on  the 
administering  authorify.  The  Secretary 
shall  publish  notice  of  such 
determination  in  the  Federal '. 

By  onfar  of  the  Commission. 
Issued:  October  20, 1997. 


Secniary- 

NoIk  The  foUowing  ■"■«»»««  would  not 
appear  in  the  Code  of  Federal  Regulations. 

:  A— Nolka  aff— lHaHea  at  Five-Taa 


Definitions 

(1)  Subfed  hteKhtuuilse  is  the  class  or  kind 
of  merchandise  that  is  within  the  scope  of  the 
five-year  review.  In  this  review,  the 
Depertment  of  Conunerce  has  defined  the 
Sul^ect  Merchandise  as  DEFINE. 

(2)  The  Subiect  Camttiy  in  tiiis  review  is 
GOUNTKT. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or  products 
wtiich  are  like,  or  in  the  afaeence  of  like,  most 
similar  in  chanctaristic*  or  uses  with,  the 
Subiect  MmrJtandise.  ki  its  original 
delenninatioD,  the  Commission  defined  die 
Domestic  Like  Product  as  DEFINE.  Oae 
riiMiseiwiii^  Mtaia  risMaiiii 


the  OooMstic  Like  ftodiKt 


(4)  The  DboMstic  AidBstry  is  the  producers 
as  a  whole  of  a  Domesbc  Like  Product,  or 
thoee  producers  whose  collective  output  of  a 
Domestic  Like  Product  constitutes  a  major 
proportion  of  the  total  domestic  production 
of  the  product  in  its  original  determination, 
the  CoramissioD  defined  the  Ootnestic 
Industry  as  [Hoducers  of  DEFINE. 

(5)  The  Order  Date  is  the  date  that  the 


became  effsctiva.  In  this  review,  the  Order 
Dote  is  DATE. 


(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a  parent 
company  or  subsidiary,  in  importing  the 
Subbed  Merchandise  into  the  United  States 
from  a  foreign  manufiKtuier  or  throu^  itr 
selling  agent. 

Cartificatian 

In  accordance  with  Commission  rule  207 J. 
any  person  submitting  information  to  the 
Commission  in  connection  with  this 
investigation  must  certify  that  the 
information  is  acciuate  and  complete  to  the 
best  of  the  submitter's  knowledge.  This 
certification  must  be  included  in  both  the 
information  to  be  submitted  to  the 
Commission's  Secretary  and  the  information 
to  be  submitted  to  the  Commission's  Ofifioe 
of  Investigations  specified  below.  In  ""Ung 
tlie  certification,  the  submitter  virill  be 
deemed  to  consent,  unless  otherwise 
specified.  Car  the  Conunission,  its  employees, 
and  contract  personnel  to  use  the  information 
provided  in  any  other  investigations  of  the 
same  or  comparable  products  wiikJi  the 
Commission  conducts  under  Title  Vn  of  the 
Act.  or  in  internal  audits  aiul  investigations 
relating  to  the  programs  and  operations  of  the 
Commission  pursuant  to  5  U.S.C  Appendix 
3. 

Iidbraatiaa  to  he  gwhasittaJ  to  Ike  Sacrslaiy 

Responses  filed  with  the  Secretary  must 
conform  with  the  provisions  of  section  201.8 
of  the  Commission's  rules.  If  business 
pro|»ietary  treatment  is  desired  for  portions 
of  a  response,  sulmitters  must  follow  the 
requirements  set  forth  in  sections  201.6, 
207.3,  and  207.7  of  the  Commission's  rules. 
Also,  in  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  investigation 
must  be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  serrioe  list  as  appropriate),  and 
a  rattifkato  of  service  must  accompany  the 
dnmmant  (if  you  aie  not  a  party  to  the 
invasliBatioB  you  do  not  neiBd  to  serve  your 
laapoaae).  Any  interested  party  that  cannot    . 
furnish  the  information  requested  should 
explain  why  it  is  unable  to  do  so  and  indicate 
alternative  forms  in  which  it  can  provide 
equivalent  information.  (Added  if  iwre  thae 
aae  ce— tiy  la  ianrolved)  If  yoa  are  a 
dcnnestic  producer,  import/export  Subfect 
Merchandise  from  more  than  one  Subject 
Country,  or  produce  Subfect  Merchandise  in 
more  than  one  Sul>iect  Country,  you  may  file 
a  sii>gle  response.  If  you  do  so,  please  ensure    - 
that  your  response  to  each  question  includes 
the  information  requested  Cor  eadi  pertinent 
Subfect  Country. 

The  response  to  the  Secretary  should 
include: 

(1)  The  name  and  address  of  your  firm 
(including  World  Wide  Web  address  if 
available)  and  name,  telephone  number. 
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tax  number,  and  E-mail  address  of  the 
certifying  officiaL 

(2)  A  statement  indicating  whether  your 
firm  is  a  U.S.  producer  of  the  Dkunestic  Lika 
Product,  a  U.S.  importer  of  the  Subject 
Merchandise,  a  foreign  producer/exporter  of 
the  Subject  Merchandise,  or  another 
interested  party  (including  an  explanation). 

(3)  A  statement  indicating  whether 
youi  firm  is  willing  to  participate  in  this 
review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effiects  of  the 
revocation  of  the  cmmtervailiiig  duty  order/ 
antidnmpiiig  duty  orderAermination  of  the 
sospMision  apeemenl  on  the  Domestic 
Industry  in  general  and/or  jrour  firm 
specificaUy. 

(5)  A  list  of  all  known  and  cuirmtly 
operating  U.S.  producers  of  the 
Domestic  Like  Product. 

(6)  A  list  of  ail  known  and  cunentfy 
operating  U.S.  importers  of  the  Sul^ect 
Merchandise  and  producers  of  the  SuZ^ect 
Merchandise  in  CfXJNTEY  tliat  currently 
export  or  have  exported  Subfect  Merchandise 
to  the  United  States  or  other  counkies  since 
(YEAK  OF  PETITICNW). 

(7)  (OPTKK4AL)  A  statement  of  whether 
yoe  agree  with  the  above  definitions  of  tlie 
tkmutttic  Like  Product  and  Domestic 
btdustry,  if  you  disagree  with  either  or  both 
of  these  definitions,  please  explain  why  "lyt 
provide  alternative  definitians. 


To  Be 


todHOBcaaf 


Responses  filed  with  the  OCBce  of 
fovestigations  will  be  treated  as  business 
proprietary  unless  the  information  is 
otherwise  publicly  available  and  should  be 
submitted  to  INVESTIGATOR.  Office  of 
Investigatioos.  U.S.  fotematfonal  Trade 
Commission.  Room  615,  500  E  Street  SW, 
Washington,  DC  20436.  Only  one  copy  of  the 
response  needs  to  be  submitted  to  the  OfBce 
of  Investigations,  but  each  docxunent  filed  by 
a  party  to  the  investigation  must  be  served  on 
all  other  parties  to  the  investigation  (as 
identified  by  the  BFI  service  list),  and  a 
certificate  of  service  must  accompany  the 
document  (if  you  are  not  a  party  to  the 
investigation  you  do  not  need  to  serve  your 
response).  Any  interested  party  that  cannot 
fiimish  the  infonnation  requested  should 
explain  why  it  is  unable  to  do  so  and  indicate 
altamadve  focms  in  wliich  it  can  provide 
equivalent  informatfon.  (Added  if  BMwe  than 
one  country  is  involvod)  If  you  are  a 
domestic  producer,  import/eaqport  Subject 
Merchandise  bam  more  than  one  Subject 
Coaatiy.  or  produce  Subject  Merchandise  in 


more  than  one  Subject  Country,  you  may  file 
a  single  response,  ^you  do  so,  please  ensure 
that  your  response  to  each  question  includes 
the  information  requested  for  each  pertinent 
Subfect  Country. 

The  response  to  the  Ofiice  of  Investigatioiu 
should  include: 

(1)  The  name  and  address  of  your  firm 
(including  World  Wide  Web  address  if 
available)  and  name,  telephone  number,  fisx 
number,  and  E-mail  addrass  of  the  certifyii^ 
official. 

(2)  If  your  firm  is  a  U.S.  producer  of 
PRODlXrr,  provide  the  following 
information  on  your  firm's  operations  on  rti»t 
product  during  calendar  year  PRECEDING 
YEAK  and  your  projections,  in  accordance 
mth  Generally  Accepted  Accounting 
Principles  (GAAP),  fbr  calendar  year 
CURKENT  YEAR  (report  quantity  daU  in 
UNITS  and  value  data  in  thousands  of 
dollars): 

(a)  Annual  production  capacity  {quantity) 
(report  the  practical  capacity  of  yoiu  plants) 
using  the  machinery  and  equipment  in  place 
at  the  end  of  the  year  and  specify  that  the 

capacity  reported  is  based  on  operating 

hours  per  week, weeks  per  year): 

(b)  end-of-year  inventories  [quantity); 

(c)  production  {quantity)  (including,  if 
known,  an  estimate  of  the  percentage  of  total 
U.S.  production  of  PRODUCT  accounted  for 
by  your  firm's  production  in  PRECEDING 
YEAR): 

(d)  the  quantity  and  value  ot  US. 
commercial  shipments  of  product  produced 
in  your  U.S.  pluit(s); 

(e)  the  quantity  of  [»oduct  produced  ia 
your  U.S.  plant(s)  that  you  consumed 
internally  or  tiansiefTed  within  your 
company: 

(Q  the  quantity  and  valtte  of  exports  ot 
product  produced  in  your  U.S.  plant(s): 

(g)  the  average  number  of  production 
workers: 

(h)  ]rour  fifm's  net  sales  and  operating 
income  ot  (loss):  and 

(i)  average  prices  for  9EC1FIC  FROOUCT. 

(3)  If  your  firm  is  a  U.S.  importer  of  the 
Subject  Merchandise,  provide  the  following 
information  on  your  firm's  operations  on  that 
product  FOR  EACH  COUNTRY  SU^ECT  TO 
THIS  REVIEW  INVESTIGATION  during 
calendar  year  PRECEDING  YEiUt  and  3rour 
pro)ections,  in  accordance  with  GAAP,  ior 
cal«idar  year  CURRENT  TEAR  (report    . 
quantity  data  in  UNITS  and  voiue  data  ia 
thousands  of  dollars): 

(a)  The  quantity  and  vofae  of  U.S.  imparts 
(including,  if  knoym,  an  estimate  of  the 
parcenta^B  of  total  U.S.  imports  of  PROOUCT 
fonn  COUNTRT  accounted  for  by  your  firm's 
imports  in  PRECEUNG  TEAR): 


(b)  end-of-year  inventnies  (quantify); 

(c)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  imported  product; 
and 

(d)  average  prices  for  SPECIFIC  PRODUCT. 
(4)  If  your  firm  is  a  producer  of  the  Sut>ject 

Merchandise  in  COUNTRY,  provide  the 
foUowing  information  on  your  firm's 
operations  on  that  product  during  calendar 
year  PRECEDING  YEAR  and  your 
pro^)Clion8.  in  accordance  with  GAAP,  for 
calendar  year  CURRENT  YEAR  (report 
quantify  data  in  UNITS  and  vofoe  data  in 
thousands  of  dollars): 

(a)  Annual  production  capacity  (quantity) 
(report  the  practical  capacity  of  your  plantfs) 
usii^  the  machinery  and  equipment  in  place 
at  the  end  of  the  year  and  specify  that  ^ 

capacity  reported  is  baaed  on  operating 

hours  per  week. weeks  per  year); 

(b)  end-of-year  inventories  [quantity); 

(c)  production  [quantity)  (including,  if 
known,  an  estimate  of  the  percentage  of  total 
production  of  PRODUCT  in  COUNTRY 
accounted  fbr  by  your  firm's  productioo  in 
PRECEDING  YEAR): 

(d)  the  quantity  and  value  of  home  mvket 
shipments  of  product  produced  in  your 
plantfs)  (including  any  internal  consun^rtion 
and  company  transfisrs); 

(e)  the  quantity  and  vafoe  of  yoor  firm's 
exports  to  the  United  States  of  product 
produced  in  your  plant(s)  (includii^,  if 
known,  an  estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  PROOUCT 
foun  COUNTRY  accounted  for  by  your  fiim'a 
exports  in  PRECEDING  YEAR);  and 

(f)  the  quantity  and  vafoe  of  youz  firm's 
exports  to  all  other  countries  of  product 
produced  in  your  plantfs). 

(5)  Identify  any  significant  changes  ia  the 
supply  of  and  demand  for  the  Oamestic  Ldbe 
Pmduct  that  have  occurred  in  the  United 
States  since  the  Order  Date.  Address  changes 
in  factors  such  as  twrhnology:  prodiMrtion 
methods:  the  availability  and  price  of  major 
production  inputs:  consumption  patterns: 
new  alternative  products  that  compete  for 
tales;  availability  of  imparts  from  nonsubyect 
countries:  the  degree  of  intarchangoabtUty 
between  the  Domestic  Like  Product,  Subject 
Merchandise,  cmd  nonsub^ect  imports;  and 
demand  for  U.S.  products  in  export  marketa. 

(6)  (Asfad  m  reviews  involving  malKpla 
aahiscl  conutiies)  Explain  (a)  whetliar  the 
Domestic  Like  Product  and  Subject 
Merchandise  from  each  Subject  Country 
compete  or  are  likely  to  ctnapete  with  each 
other  in  the  United  States  and  (b)  whether 
Subject  Merchandise  bom  each  individual 
Sol^iact  CoonOy  competes  or  is  tikafy  to 
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compete  in  the  United  States  with  Sul^ect 
Merchtmdise  from  each  other  Subject 
Country.  In  determining  whether  (likely) 
competition  exists  between  two  products, 
you  may  consider  such  factors  as  (i)  the 
dagree  of  (likely)  fungibility  between  the 
products,  (ii)  whether  the  products  are  (likely 
to  be)  sold  in  the  same  geographic  markets 
in  the  United  States,  (iii)  whether  the 
products  are  (likely  to  be)  sold  in  common 
channels  of  distribution,  and  (iv)  whether  the 
products  are  (likely  to  be]  sold  in  the  U.S. 
market  simultaneously. 

(7)  (CMmONAL)  Provide  any  otfav 
information  or  data  that  you  considv 
relevant  to  the  Coramiaaioa's  detenninatioiL 


B— Propoaad  Sckedvfe  I 


ActefVEvanl 


NoKoe  of  Inalilulion  (Pubiahed  in  «w 
Federal  Register) 

Entries  al  A(]pearanca/APO  Appica- 
ions  Dim „ ..._. 

Responaas  to  Noioa  of  Iwaliuiuii 
Due 

Convnams  on  Afiproprinienoaa  of 
CitpeiMoii  Review  Due 

Notice  ot  Inadequacy/Expedited  Re- 
view or  Adequacy/FuM  Review 


Dar 


0 
21 
30 
60 
95 


'The  Conwnission  may  extend  iis  deadfcw 
by  i«i  to  90  days  in  al  bansition  reviews  and 
ottm  eKtraowJnaiity  complicated  caaea. 

inaoequate  responses/expedited 
Review 


Acion^Evenl 


Staff    Report/Dala    Compiaion    to 

rnmmiaaion  and  Parties 
Cofimefce 


WMtan  Submiaaion  on  Maria  (Tirai 

Commentsn  by  Parties  Due 

CoHwnisaion  Vote 

Commisaiun      Oeterminalion      and 
Views  to  Conwiaica 


Oiy 


AoeouATE  Responses/Full  Revcw 


New    Dines    of 
>^Vicalians  Due 

Comment 


to  Parties  tar 


WrMan  Comments  on  DratI  Ques- 
tionnaires Due  (Fnai  Opportunily 

tor  Parties  to  Raise  Issues  AHad- 
ing  Data  CoiaGlion) 


Commeroe  Subaic%M3umping  OalaF- 


I  Return  Date 

Prefwing  Report  to  Commission 


Pralieanng  Briefs  Due 


Poaiiaaiiiig  Brieti  Due 

SMI   Report   to   Commisaion   and 


D^ 


140 
150 


180 
225 

240 
266 

299 

305 
313 
320 

330 


Adequate  Respoi«es/Fuu. 
Review— Continued 


Action/Eveni 

Day 

Rnal  Comments  Due  .... 

CommissKxi  Vote  ._ „ 

Commission      Determination      and 
Views  to  Commerce 

340 
348 

360 

IFR  Doc.  97-28257  Filed  10^22-47;  8:45  am] 

RAILROAD  RETIREMENT  BOARD 
aOCFRP«t21« 
RtN3220-AB27 
Eligibility  for  Ml  AfWMiity 

agency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 


':  The  Railroad  Retirement 
Board  proposes  to  amend  its  regulation 
under  the  Railroad  Retirement  Act 
concerning  when  a  child  of  a  railroad 
employee  is  considered  a  full-time 
elementary  or  secondary  student.  The 
proposed  changes  reflect  the  current 
trend  in  most  States  and  jurisdictions  to 
recognize  home  schooling  and 
independent  study  programs  as 
comparable  to  traditional  education. 

DATES:  Comments  must  be  received  on 
or  hebae  December  22.  1997. 


110 

120 

130 
140 

150 


U  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611. 

FOR  RiRTMBI  ■gXOTHATKIN  CONTACR 
Thomas  W.  Sadler,  Senior  Attorney, 
Railroad  Retirement  Boud,  844  North 
Rush  Street.  Chicago.  Illinois  60611. 
(312)  751-4513.  TDD  (312)  751-4701. 


TAflY  WTOflATION:  Section 
2(dM4)  of  the  Railroad  Retiroment  Act 
(45  U.S.C  231a(dK4))  provides,  in 
pertinent  part,  that  an  annuity  is 
payable  to  a  child  of  a  decaaaed 
eoiployee  until  such  child  attains  ^e  18 
or  19  if  such  child  is  in  fidl-time 
attendance  at  an  elementary  or 
secondary  school.  Section  2(dX4)  of  the 
Act  incorporates  the  provisions  of 
section  202(dX7)  of  the  Social  Security 
Act  (42  US.C  402(dK7)),  which  defines 
the  terms  full-time  elementary  or 
secondary  student  Section  202(dX7)  of 
the  Social  Security  Act  in  turn  provides 
that  a  full-time  elementary  or  a 
secondary  student  is  an  individual  who 
is  in  full-time  attendance  as  a  student  at 
an  elementary  or  secondary  school,  as 
determined  by  the  Conunissioner  of  the 
Social  Security  Administration  (by 


regidations  prescribed  by  the 
Conunissioner). 

Before  July  24, 1996,  section  404.367 
of  the  Social  Security  Administration's 
regulations  under  the  Social  Security 
Act  (20  CFR  404.367)  defined  a  full-time 
student  as  an  individual  enrolled  in  an 
educational  institution  including 
public,  private,  and  religious  schools. 
The  Social  Security  Administration's 
previous  policy,  as  reflected  in  its 
regulation,  was  aligned  with  the 
traditional  definition  of  educational 
programs.  However,  recenUy  most 
States  and  other  jurisdictions  have 
bnMdened  the  definition  of  education 
programs  to  include  home  schooling 
and  independent  study  programs. 
Because  of  this  trend,  the  Social 
Security  Administration  revised  section 
404.367  to  include  such  types  of 
schooling  in  the  definition  of 
elementary  and  secondary  schools.  See, 
61  FR  38363  (1996).  The  Board, 
therefore,  proposes  to  revise  its 
regulations  to  include  students  enrolled 
in  home  schooling  or  independent  study 
programs  authorized  by  a  State  or  other 
jurisdiction  within  the  definition  of  a 
full-time  elementary  or  secondary 
school  student. 

The  Board,  virith  the  concurieDce  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  There  are  no 
information  collections  associated  with 
thisnde. 

List  afSafafacIs  in  20  Cnt  Part  21« 

Railroad  employees.  Raiboad 
retirement. 

For  the  reasons  set  out  in  the 
preamble,  chapter  II  of  title  20  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  216— EUQiBIUTY  FOR  AN 
ANNUITY     ^ 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

AalbasHj.  45  U.S.Q  23lC 

2.  Section  216.74  is  revised  to  read  as 
follows: 

f21«.74    VMianacNMIaalulMima 

'Of 


(a)  A  child  is  a  full-time  elementary 
or  secondary  school  student  if  he  or  she 
meets  all  of  the  following  conditions: 

(1)  The  child  is  in  full-time 
attendance  at  an  elementary  or 
secondary  school;  or 

(2)  The  child  is  instructed  in 
elementary  or  secondary  education  at 
home  in  accordance  with  a  home  school 
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law  of  the  State  or  other  jurisdiction  in 
which  the  child  resides;  or 

(3)  The  child  is  in  an  independent 
study  elementary  or  a  secondary 
education  program  administermi  by  the 
local  school,  district,  or  jurisdiction, 
which  is  in  accordance  with  the  law  of 
the  State  or  other  jurisdiction  in  wrfaich 
he  or  she  resides. 

(b)  The  child  is  in  full-tinM 
attendance  in  a  day  or  evening  non- 
correspondence  course  of  at  least  13 
weeks  diuation  and  he  or  she  is  carrying 
a  subject  load  that  is  considered  full- 
time  for  day  students  under  the 
institution's  standartls  and  practices.  If 
he  or  she  is  in  a  home  schooling 
program  as  described  in  paragraph  (aM2) 
of  this  section,  he  or  she  must  be 
carrying  a  subject  load  that  is 
considered  full-time  for  day  students 
under  the  standards  and  practices  set  by 
the  State  or  other  jurisdiction  in  which 
the  student  resides. 

(c)  To  be  considered  in  fuU-time 
attoidance,  scheduled  attendance  must 
be  at  the  rate  of  at  least  20  hours  per 
week  imless  one  of  the  exceptions  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  applies.  If  the  student  is  in  an 
independent  study  program  as 
described  in  paragraph  (aK3)  of  this 
section,  the  niunber  of  hoius  spent  in 
school  attendance  is  determined  by 
combining  the  number  of  hours  of 
attendance  at  a  school  facility  with  the 
agreed  upon  niunber  of  hours  spent  in 
independent  study.  The  student  may 
still  be  considered  in  full-time 
attendance  if  the  scheduled  rate  of 
attendance  is  below  20  hours  per  vnek 
if  the  Board  finds  that: 

(1)  The  school  attended  does  not 
schedule  at  least  20  hours  per  week  and 
going  to  that  partictilar  school  is  the 
student's  only  reasonable  alternative;  or 

(2)  The  student's  medical  condition 
prevents  him  or  her  from  having 
schedided  attendance  of  at  least  20 
hours  per  week.  To  prove  that  the 
student's  medical  condition  prevents 
him  or  her  from  schediding  20  hours  per 
week,  the  Board  may  request  that  the 
student  provide  appropriate  medical 
evidence  or  a  statement  from  the  school. 

(d)  An  individual  is  not  a  full-time 
student  if,  while  attending  an 
elementary  or  secondary  school,  he  or 
she  is  paid  compensation  by  an 
employer  who  has  request«l  or  required 
that  the  individual  attend  the  school. 
An  individual  is  not  a  fulltime  student 
while  he  or  she  is  confined  in  a  penal 
institution  or  correctional  focili^ 
because  he  or  she  committed  a  fektmr 
after  October  19, 1980.  *  ,       ^ 

(e)  A  student  who  reaches  a^e  19  but 
has  not  completed  the  requirements  for 
a  secondary  school  diploma  or 


certificate  and  who  is  a  full-time 
elementary  or  secondary  student,  as 
defined  in  paragraph  (a)  of  this  section, 
will  continue  to  be  eligible  for  benefits 
until  the  first  day  of  the  first  month 
following  the  end  of  the  quarts-  or 
semester  in  which  he  or  she  is  then 
enrolled,  or  if  the  school  is  not  operated 
on  a  quarter  or  semester  system,  the 
earlier  of: 

(1)  The  first  day  of  the  month 
following  completion  of  the  coiu^s)  in 
which  he  or  she  was  enrolled  when  age 
19  wras  reached;  or 

(2)  The  first  day  of  the  third  month 
foUoMong  the  month  in  wdiich  he  or  she 
reached  age  19. 

Dated:  October  14, 1997. 

By  Airthocity  of  the  Board. 
Baaftrio  Eaarski, 
Secretaiytothe  Board. 
(FR  Doc.  97-28083  Filed  10-22-97;  8:45  am] 
lajuNG  cooE  Tses-ai-p 


OEPARTMBfT  OF  THE  INTERIOR 

MinrNB  ManagsnMnt  ^anilci 

aOCFRCIwplWl 

workshop  on  th»  FMwil  Oa  aiKf  Qm 


Aclof1M6(R8FA) 

AQENCV:  Minerals  Man^ement  Service. 
Interior. 

ACTION:  Notice  of  workshop. 

SMMARY:  The  k^nerals  Management 
Service  (MMS).  Rojralty  Management 
Program,  is  implementing  the 
requirements  of  the  Fedoral  Oil  and  Gas 
Royalty  Simplification  and  Fairness  Act 
of  1996.  The  purpose  of  this  notice  is  to 
inform  the  public  of  a  public  workshop 
session. 

DATES:  The  woriuhop  will  begin  on 
Wednesday,  November  5, 1997,  from  1 
p.m.  to  5  p.m.,  Moiuitain  time;  and 
continues  on  Thursday.  Novonber  6, 
1997,  from  8:30  a.m.  to  4  pjn.. 
Mountain  time. 

ADDRESSES:  The  workshop  will  be  held 
in  the  Building  85  Auditoriiun  at  the 
Denver  Federal  Center,  Denver, 
Colorado.  Mail  comments  to:  David  S. 
Guzy,  Qiief,  Rules  and  Publications 
Staff.  Royalty  Management  Program, 
Minerals  Management  Service.  P.O.  Box 
25165.  MS  3021,  Denver,  Colorado 
80225-0165;  courier  delivery  to 
Building  85,  Denver  Federal  Center, 
Denver.  Colorado  80225;  or  e-mail 
David__Guzy#mms.gov. 
fOR  FURTHBt  WTOraiATION  CONTACT: 
David  S.  Guzy,  Chief.  Rules  and 
PuUications  Staff,  telephone  (303)  231- 


3432:  Fax  (303)  231-3385;  e-mail: 

David Guzy4tauns.gov.;  or  contact 

Mike  Miller,  at  (303)  231-3413;  e-mail: 
Mike_Miller9mms.gov. 

MMS  wrill  send  a  detailed  agenda  for 
the  meeting  via  facsimile  on  or  beftne 
October  30, 1997,  to  the  State  and 
industry  working  group  members  listed 
below.  This  group  originally  met  with 
us  in  October  1996,  and  membraa  of  this 
woridng  group  agreed  to  make  sure 
those  stakeholders  whom  they  represent 
are  appropriately  represented  at 
scheduled  meetLogs. 

American  Petn^um  btstitute 

Richard  McPike,  Fina  Oil,  P.O.  Box 
2159,  Dallas,  TX  75221,  (214)  750- 
2820,  Fax:  (214)  750-2987 

Backup:  David  Deal,  1220  L  Sizeet. 
N.W.,  Washington,  DC  20005,  (202) 
682-8261,  Fax:  (202)  682-8033 

Council  of  Petroleum  Accountants 
Societies 

John  Clark,  Conoco,  P.O.  Box  1267. 
Ponca  aty,  OK  74602-1267,  (405) 
767-5044.  Fax:  (405)  767-3686 

Domestic  Petroleum  Council 

Becky  McGee.  Oryx  Energy  Company, 
13155  Noel  Road,  Dallas,  TX  75240. 
(972)  715-3198.  Fax:  (972)  71S-8810 

Independent  Petroleum  Association  of 
America 

Ben  Dillon,  1101  16th  Street.  N.W.. 
Washington.  DC  20036,  (202)  857- 
4722.  Fax:  (202)  857-4799 

Independent  Petroleum  Association  of 
Mountain  States 

Carla  Wilson.  518  17th  Street,  Denver. 
CO  80202-4167,  (303)  623-0987.  Fax: 
(303) 893-0709 

Mid-Continent  Oil  &■  Gas  Asstxiati<m 

Patty  Patten,  OXY  USA.  Inc..  110  W.  7th 
Street.  Tulsa.  OK  74137,  (918)  561- 
3703,  Fax:  (918)  561-4364 

Backup:  Patricia  Dumnire  Bragg, 
Gardere  &  Wynne,  L.LJ>..  100  West 
Fifth  Street.  200  Oneck  Plaza,  Tulsa. 
OK  74103-4240,  (918)  699-2920,  Faoc 
(918) 699-2929 

Natural  Gas  Supj^  Association 

George  Butler,  Chevron,  P.O.  Box  3725. 
Houston,  TX  77213-3725.  (713)  754- 
7809.  Fax:  (713)  754-3366 

Rocky  Mountain  Oil  &■  Gas  Association 

Mary  Stonedpher,  Amoco  Corpcnation. 
P.a  Box  591.  Tulsa,  OK  74102.  (918) 
581-4354.  Fax:  (918)  581-4526 

Backup;  Cliff  Dodge,  1775  Sherman 
Street,  Suite  2501.  Denver,  CO  80203, 
(303)  860-0099.  Fax:  (303)  860-0310 
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Backup:  Wayne  Pachall,  Texaco,  Inc., 
P.O.  Box  4325,  Houston,  TX  77210, 
(713)  752-7412.  Fax:  (713)  752-4660 

Royalty  Policy  Committee 

David  Blackmon,  Burlington  Resources, 
801  Cherry.  Suite  700,  Fort  Worth,  TX 
76102,  (817)  347-2354.  Fax:  (817) 
347-2877 

State  and  Tribal  Royalty  Audit 
Committee 

George  Staigle.  North  Dakota  State 
Auditor's  OfBce,  Royalty  Audit 
Section.  P.O.  Box  3009,  Bismark.  ND 
58502-3009.  (701)  250-4682.  Fax: 
(701)  250-4686 

Western  Governors'  Association 

Paul  ICruse.  State  of  Wyoming, 
Herschler  Building,  3  West.  121  West 
25th  Street.  Cheyenne.  WY  82002- 
0600.  (307)  777-7331.  Fax:  (307)  777- 
5400 

Western  States  Land  Commissioners 
Association 

Roger  Melson,  Oklahoma 

Commissioners  of  the  Land  Office. 

P.O  Box  26910,  Oklahoma  City.  OK 

26910,  Phone:  (405)  271-1000.  Fax: 

(405) 271-2500. 
SUPMASNTAIir  MFORMATXM:  President 
Clinton  signed  the  Federal  Oil  and  Gas 
Ro3ralty  Simplification  and  Fairness  Act 
(RSFA)  on  August  13.  1996.  to  improve 
the  management  of  royalties  from 
Federal  oil  and  gas  leases.  This  is  the 
first  major  legislation  afiiecting  royalty 
management  since  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982 
(FOGRMA)  was  passed  in  January  1983. 

In  our  Federal  Wtpttei  Notice  dated 
October  30. 1996  (61  FR  55941).  MMS 
listed  key  issues  involved  in 
implementing  RSFA.  This  workshop 
will  focus  on  some  of  those  key  issues. 
Potential  discussion  topics  include: 

nitenet  on  OreriMyiiwiite 

•  Accepting  Interest  Payments  and 
Reporting  from  "Designees"  on 
Underpayments. 

•  RepcHting  and  Paying  Interest  on 
Overpayments. 

for  Ckronic  Ermoeou 
Ta 


•  Margiiial  Properties  exception  to 
RSFA  entitlements  reporting 
requirements. 

•  Reporting  requirements  on  takes/ 
entitlement  basis. 

Maipnal  Prapeitiae 

•  Providing  Accounting.  Reporting, 
and  Auditing  Relief  for  Marginal 
Properties. 

•  Allowing  iorPrepajrments  of  Future 
Revenue  Streams. 


For  each  of  these  issues,  MMS  plans 
to  describe  work  to  date  including  any 
decision  reached.  MMS  will  also 
discuss  the  status  of  regulations, 
systems  changes,  and  process 
implementation  for  each  of  these  key 
issues.  We  will  also  focus  on  aspects  of 
these  key  issues  where  we  believe  State 
and  industry  feedback  is  needed  before 
we  go  further  in  implementation. 

In  order  to  accomplish  a  broad  based 
feet  finding  on  how  the  requirements  of 
RSFA  aBect  our  customers  and 
stakeholders,  comments  from  the  public 
are  encouraged  on  any  issue  related  to 
implementing  RSFA.  In  addition  to 
attendance  at  this  workshop,  comments 
can  be  made  in  writing  and  sent  directly 
to  MMS  using  instructions  in  the 
AHMESSES  part  of  this  notice. 

Dated:  October  16. 1997. 
Lecy  Qnerqws  Dmett, 
Associate  Director  for  Royalty  Skmagement. 
(FR  Doc.  97-28088  Filed  10-22-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERiOR 

MInorals  Dtanagamant  SwviM 

30CFRPart206 
RM  1010-AC09 

PubHc  Meeting  on  Propoaed  Rule; 
Establishing  Oil  Valua  for  Royalty  Dua 
on  Fadarai  Laaaas 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  public  workshop  and 

reopening  of  comment  period. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  has  reopened  the  public 
comment  period  under  a  proposed  rule 
published  in  the  Federal  Register  on 
January  24. 1997  (62  FR  3742). 
amending  the  royalty  valuation 
regulations  for  crude  oil  produced  from 
Federal  leases.  In  the  July  3, 1997. 
Federal  Kegister  (62  FR  36030).  ¥ve 
published  a  supplementary  notice  of 
proposed  rulemaking.  We  received  a 
variety  of  comments  on  the  proposed 
and  supplementary  proposed  rules,  in 
the  September  22, 1997,  Federal 
Register  (62  FR  49460).  we  published  a 
summary  of  these  comments,  outlined 
alternatives  for  proceeding  with  further 
rulemaking,  and  requested  public 
comment  on  those  or  other  suggested 
alternatives.  MMS  now  extends  the 
comment  period  to  November  5,  1997. 
MMS  will  hold  a  public  workshop  to 
disciiss  altranatives  for  proceeding  with 
the  rulemaking.  The  purpose  of  this 
workshop  is  to  obtain  comments  on  the 
altonatives  described  in  the  September 


22,  1997,  Federal  Register  notice,  or  any 
new  alternatives  or  modifications  to  the 
proposed  alternatives  for  MMS's 
consideration.  We  are  not  requesting 
comments  on  the  original  proposed  rule 
or  the  supplemental  proposed  rule,  nor 
on  the  summary  of  comments  outlined 
in  the  September  22. 1997,  Federal 
Register  notice.  Interested  parties  are 
invited  to  attend  and  participate  in  this 
workshop. 

DATES:  The  public  workshop  will  be 
held  frttm  9  a.m.  until  1  p.m.  on  October 
27.  1997.  Eastern  time.  MMS  must 
receive  comments  on  or  before 
November  5,  1997. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Main  Interior  Building.  Large 
Buffet  Room,  in  the  Cafeteria,  Basement 
FloOT.  1849  C  Street,  N.W..  Washi^ton. 
D.C  20240.  telephone  (202)  208-3512. 
Mail  written  comments  to:  Minerals 
Management  Service.  Royalty 
Management  Program.  Rules  and 
Publications  Staff,  P.O.  Box  25165,  MS 
3021,  Denver,  Colorado  80225-0165; 
courier  address  is  Building  85.  Denver 
Federal  Center,  Denver.  Colorado  80225; 

or  e:Mail  to  David Guzy9nims.gov. 

FOR  FURTHER  MFORMATKM  CONTACT: 
David  S.  Guzy.  Chief.  Rules  and 
Publications  Staff.  Minerals 
Management  Service.  Royalty 
Management  Program,  P.O.  Box  25165, 
MS  3021,  Denver,  Colorado  80225- 
0165.  telephone  (303)  231-3432.  fex 
number  (303)  231-3385.  e-Mail 

David Guzy9knms.gov. 

SUPfLafBfTARY  MRMMATKM:  MMS  held 
public  workshops  and  meetings  in  the 
oil  producing  areas  of  the  U.S.  where 
the  issues  and  alternatives  about  oil 
valuation  have  been  discussed. 
Participants  at  these  earlier  woikshc^ 
and  meetings  requested  more  time  to 
submit  comments.  Also,  we  received 
requests  to  hold  an  additional  workshop 
in  the  Washington,  D.C.  area. 
Accordingly,  a  workshop  is  now 
scheduled  for  October  27  in 
Washington,  D.C.  The  public  b  invited, 
without  advance  registration,  to  further 
discuss  the  alternatives.  We  encourage 
members  of  the  public  to  participate  in 
a  discussion  of  the  alternatives.  For 
building  security  measures,  each  person 
will  be  required  to  present  a  picture 
identification  to  gain  entry  to  the 
workshop.  In  order  to  allow  for 
sufficient  time  to  comment  on  the 
proposed  alternatives,  the  comment 
period  is  extended  to  November  5. 1997. 
Dated  October  17. 1997. 


Associate  Director  for  Royalty  tSanageatmtt. 
(FR  Doc  97-28087  Filed  10-22-97;  8:45  ami 

ICOOC  4»tl 
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DEPARTMBU  OF  TRANSPORTATION 

CoaatOuard 

33  CFR  Subchaptara  S 
ICGO«7-08q 

raoacai  nai|uifaiiiania  ro*  coucaiion  m 
Boattng  Safety 


AOBNCY.  Coast  Guard.  DOT. 

ACTION:  Notice  of  request  for  comments. 


:  The  Coast  Guard  seeks 
comments  from  interested  people, 
groups,  and  businesses  about  the  need 
for.  and  alternatives  to.  Federal 
requirements  or  incentives  for 
recrestional  boaters  to  take  courses  in 
boating  safiety.  It  will  consider  all 
comments  and  will  consult  with  the 
National  Boating  Safety  Advisory 
Council  (NBSAC)  in  determining  how 
best  to  icKluce  the  number  of  deeths 
among  boaters  caused  by  a  lack  of 
boating  safety  training. 
DATES:  Commmts  must  reach  the  Coast 
Guard  on  or  before  February  2, 1998. 
ADDRESSES:  You  may  mail  comments  to 
the  Executive  Secretary.  Marine  Safiaty 
Council  (G-LRA.  3406)  [CGD  97-066) 
U.S.  Coast  Guard  Headiquarters,  2100 
Second  Street  SW.,  Washington.  DC 
20593-0001,  or  deliver  them  to  room 
3406  at  the  same  address  between  9:30 
a.m.  and  2  pjn..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-267-1477. 

The  Executive  Secretary  nmintain*  the 
public  docket  for  this  notice.  Comments, 
and  documents  as  indicated  in  this 
pteemble,  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters,  between 
9:30  ajn.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTMB)  MP0RMAT10N  CONTACT: 
Mike  Moora.  Project  Manager.  Office  of 
Boating  Safety.  Program  Development 
and  Implementation  Division  (202)  267- 
0577.  You  may  obtain  a  copy  of  this 
notice  by  calling  the  U.S.  Coast  Guard 
Infoline  at  1-800-366-5647,  or  reed  it 
on  the  Internet,  at  the  Web  Site  for  the 
Office  of  Boating  Safety,  at  URL  address 
www.uscgboeting.org. 

SUPPLEMBITAflY  MFORMATKM: 

Background  and  Purpose 

Through  its  Recreational  Boating 
Safety  Program,  the  Coast  Guard  tries  to 
reduce  the  number  of  recreational 
boating  accidents.  Although  recreational 
use  of  water  has  caused  fewer  and  fewer 
deeths  over  the  last  20  years,  these 
accidents  still  cause  more  deaths  than 
any  other  transportation  related  activity 


except  use  of  roads.  These  accidents 
caused  830  deaths  in  1995.  Eighty-nine 
percent  of  fetalities.  in  accidents 
involving  operators  whose  fevd  of 
education  the  Coast  Guard  could 
-ascertain,  occurred  on  vessels  whose 
operators  had  no  boating  safety 
education.  Most  fatal  boating  accidents 
were  due  to  hazardous  waters,  weather, 
operators'  inattention,  operators' 
inexperience,  excessive  speed,  behavior 
of  passenger  and  water-skien.  and 
overioading.  Current  nationally 
recognized  courses  in  boating  safety 
address  these  conditicxis. 

Each  year  the  Coast  Gtiard  sponsors  a 
national  safe  boating  campaign  based  on 
educational  methods  aimed  at 
encouraging  boatras  to  take  courses  in 
hosting  safe^.  Such  nonregulatory 
methods  of  modifying  behavior  may  not 
by  themselves  be  fully  successful. 
However,  the  Coest  Guard  knows  from 
data  on  boating  accidents  that  State 
efforts,  based  on  regulatory  methods 
aimed  at  boating  safety  education,  have 
been  extremely  successfuL 

Keqaest  SDr  CoBunBBts 

The  Coest  Guard  oicourages  you  to 
submit  cranments  about  the  need  for, 
and  alternatives  to,  Federal 
requirements  or  incentives  fat  boaters  to 
particulate  in  boating  safety  education. 
In  particular,  the  Coast  Guard 
encourages  you  to  answer  the  specific 
questicms  which  it  developed  in 
consultation  with  members  of  NBSAC  at 
the  meeting  in  April.  1997.  The  Coest 
Guard  also  solicits  comments  from  all 
segments  of  the  boating  community. 
State  boating  safety  authorities.  NBSAC, 
the  National  Association  of  State 
Boating  Law  Administrators  (NASBLA). 
and  other  interested  people,  groups,  and 
businesses  on  the  econcHuic  and  other 
impacts  of  Federal  requirements  or 
incentives  for  boating  safety  education. 

Please  include  your  name  and 
address,  identify  this  notice  [CGD  97- 
066]  and  the  specific  question  or  area  of 
concern  to  which  each  comment 
applies,  and  give  the  reason(s)  for  eech 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
ui^Mund  format,  no  larger  than  8\^  by 
11  inches,  to  help  us  with  copying  and 
electronic  filing.  If  you  want  us  to 
acknowledge  receipt  of  your  comments, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

A.  Recreational  Boating  by  Commenter 

1.  How  much  risk  do  you  believe 
recreetional  boating  involves? 

2.  Do  you  agree  with  the  following 
statement:  If  I  went  recreational  boating, 
I  would  feel  safe  because  I  knew  the 
basic  rules  of  the  road  (navigational 


rules)  pertaining  to  the  waters  I  would 
be  using? 

3.  Would  a  requirement  for  taking  a 
course  in  boating  safety  likely  affsct 
3fOur  participation  in  recreational 
boating  and  how  would  it  affect  it? 

4.  Recreational  boating  varies  widely 
depending  on  the  interest  of  the 
individual  boater.  He  or  she  may  own. 
rent,  or  be  a  passenger  on  a  boat;  the 
boat  may  be  po%irered  by  hand.  sail,  or 
motor  end  the  reeson  for  t«f>*Hng  oiay 
be  relaxaticm.  transportation, 
competiticm.  or  excitement  Pleese  tell 
us  something  about  your  boating, 
including  how  often  jrou  go  boating. 
what  kind  of  boating  you  do,  and  the 
kind  of  water  on  which  you  go  boating. 

5.  Please  tell  us  about  your  experience 
with  recreational  boating  safefy 
education  to  this  date. 

B.  kkatdatory  Recreational  Boating- 
Safety  Education 

1.  Several  States  have  imposed 
various  requiiemuits  for  recrsetional 
boating  safefy  education — by  children 
under  12  jreers  of  age.  aboard  pwrmnal 
watercraft,  and  so  on.  What  Federal 
requirements,  if  any.  should  the  Coast 
Guuard  propose  for  taking  courses  in 
boating  safefy  that  would  ensure 
uniformify  around  the  country?  Siould 
the  Coast  Guard  propose  Federal 
requirements  for  children,  for  specific 
waterways,  for  personal  watercraft  or 
for  any  other  appropriate  category  of 
boaters  or  boatins? 

2.  What  Federal  requirements,  if  any. 
for  taking  a  course  in  boating  safefy 
should  the  Coast  Guard  propose  because 
of  higher  fatalities  in  one  or  more 
categories  of  boeter.  boeting.  or 
conditions? 

3.  What  Federal  requirements,  if  any, 
for  taking  a  course  in  boating  safefy 
should  the  Coast  Guard  propose  because 
of  higher  fetalities  involving  one  or 
more  sizes  or  kinds  of  recreational 
vessels? 

4.  Statistics  for  1995  indicate  that 
there  were  66  fetalities  for  youths  under 
17  yeers  of  age  while  engaged  in 
recreetional  boating.  What  Federal 
requirements,  if  any,  for  taking  courses 
in  boating  safefy  should  the  Coast  Guard 
propose  because  of  higher  fetahties 
corresponding  to  the  ages  of  the 
victims? 

5.  A  siuvey  of  States'  boating  laws 
conducted  in  1996  by  NASBLA  revealed 
that  20  States  impose  mandatory  boating 
safefy  education  on  youths  of  various 
ages.  What  Federal  requirements,  if  any, 
should  the  Coast  Guard  propose  for 
youths  of  certain  ages  to  take  courses  in 
boating  safefy  before  operating  vessels? 

6.  If  you  know  of  an  instance  where 

a  person  did  not  take  a  course  in  boating 
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safety,  but  where  the  person  or  you  later 
wished  that  person  had  taken  one, 
please  describe  the  instance, 
t.       7.  If  ]rou  know  of  instances  where 
safety  may  make  taking  a  course  in 
boating  safety  unaocef^able  or 
undesirable,  please  describe  them. 


8.  Are  your  aware  of  the  intended 
uses  and  limits  oftfaa  various  kinds  of 

t  in  boating  safety  (dassrocm. 
msapiitar)  and  kinds  of 
evaluations  (proctored  exams,  non- 
proctored  ones)  approved  by  the  Cbast 
Guard? 

9.  What  Federal  requirements,  if  any, 
should  the  Coast  Guard  pro{>oee  for 
borers  engaged  in  any  particular 
activities  to  take  courses  in  boating 
safety  under  any  conditions? 

10.  Dascxibe  any  other  boaters, 
boating,  or  conditions  on  whose 
— ubms  the  Coast  Guard  should 
piopoae  Federal  requirements  to  take 
courses  in  boating  safety. 

QCeneml 

1.  What  benefits  (in  terms  of  personal 
safety  or  other  terms)  do  you  think 
would  accrue  from  Fedenl 
requirements  to  take  courses  in  boating 
safety?  What  cost  (in  terms  of  money, 
papeovock.  inconvenience,  or  other 
terms)  would  accrue  from  such 
requirements?  Would  the  cost  outwei^ 
the  benefits? 

2.  Please  describe  any  noniegulatoty 
ways  to  reduce  the  number  of 
mrjwational  boating  deaths  due  to  a  lack 
of  boating  safety  training,  at  lower  coats 
or  with  less  burden  than  Federal 
requirements  would  entail. 

3.  Is  there  any  other  information  you 
feal  may  help  the  Coast  Guard  reduce 
tiie  number  of  deaths  due  to  recreational 
boating  with  loww  cost  to.  or  lesser 

I  on,  the  Coast  Guard  itself,  the 
,  and.  most  of  all.  boaters? 


The  Coast  Guard  will  summarize  all 
ooHHMBls  it  receives  during  the 
ooauMnt  period  in  lespoose  to  this 
DotioB.  plaoe  a  copy  of  the  summary  in 
the  public  docket,  and  provide  copies  to 
the  members  of  NBSAC  for  them  to 
consider  at  their  meeting  in  April  1996. 
It  will  itself  consider  all  relevant 
ooaaMBts  in  the  formulation  of  any 
ngulatory  and  nonregulatory  measures 
that  may  follow  from  this  notice. 

DMad:  October  17. 1W7. 

LI 


OEPARTMBIT  OF  VETERANS 
AFFAIRS 

38CFRPariaO 
RM2900-AII7 

Board  Of  Vetarww'  Appeals:  Ruioa  of 
Pfsdioa— Continuation  of 
RapraMnlation  FbMowtng  Oealfi  of  • 
Claimant  or  Appellant 

AOENCV:  Department  of  Veterans  ACEurs. 
ACTXM:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
A£Eairs  (VA)  proposes  to  amend  the 
Rules  of  Practice  of  the  Board  of 
Veterans'  Appeals  (Board)  to  eliminate  a 
rule  which  automatically  ■»«ign«  a 
deceased  appellant's  representative  to 
tbeqipellant's  survivor.  This  change  is 
naoaaaary  because  of  a  court  ruling 
which  eliminates  the  need  far  such  a 
provision. 

DATES:  Comments  must  be  received  on 
or  befrMe  December  22. 1997. 
AOORESSeS:  Mail  or  hand  deliver  written 
comments  to:  Director.  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  AEhirs,  810 
Vermont  Ave..  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  tfaey  are  submitted 
in  response  to  "RIN  290O-AI87."  All 
written  comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management.  Room  1158,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays). 
FOR  FURTHEll  ■rOHMATWW  CONTACT: 
Steven  L.  Keller,  Chief  Counsel.  Board 
of  Veterans'  Appeals,  Department  of 
Veterans  AfEairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420  (202-565- 
5978). 


.  US.  Coast  Coord,  t 
t  for  Operations. 
(FR  Doc  97-28100  Hied  10-22-97;  8:45  ub) 


TARV  MPOfMMTKM:  The  Board 
is  an  administrative  body  that  decides 
appeals  from  denials  of  rUinut  for 
veterans'  benefits. 

Currently,  Rule  611  (38  CFR  20.611) 
provides  that  a  person  or  organization 
properly  designated  to  represent  a 
claimant  or  appellant  will  be  recognized 
as  the  representative  of  his  or  liar 
survivors  for  a  period  of  one  year 
following  the  death  of  the  claimant  or 
appellant  This  provision  was  deemed 
necessary  to  ensure  continuity  of 
representation,  since  Rule  1302  (38  CFR 
20.1302)  previously  provided  that, 
when  an  appeal  is  pending  before  the 
Board  at  the  time  of  the  appellant's 
death,  the  Board  could  complete  its 
action  on  the  issues  properly  before  it 
without  application  from  the  survivors. 
In  Smith  (hma)  v.  Brown.  No.  95-898 
(Vet  App.  )une  13, 1997).  the  \5.S.  Court 


of  Veterans  Appeals  ruled  that  former 
Rule  1302  is  invalid  because,  pursuant 
to  the  court's  ruling  in  Landicho  v. 
Btown.  7  Vet.  App.  42,  47  (1994).  a 
pending  claim  for  compensation 
benefits  under  chapter  11  of  title  38. 
United  States  Code,  does  not  survive  the 
claimant's  death.  Thus,  when  an 
appellant  dies  priorto  the  promulgation 
of  the  Board's  decision  with  regard  .toe 
compensation  claim,  the  Board  no 
longer  has  jurisdiction  of  the  appeal, 
and  the  appeal  must  be  dismissed.  Rufe 
1302  has  been  amended  to  provide  that 
an  appeal  pending  when  the  veteran 
dies  will  be  dismissed.  Similarly,  Rule 
61 1  was  amended  to  eliminate  a 
provision  permitting  a  deceased 
appellant's  representative  to  continue  to 
act  with  respect  to  any  appeal  pending 
upon  the  death  of  the  appellant. 

Because  thoe  is  no  longer  any  need 
to  provide  for  continuous 
rapresentation,  «ve  propose  to  eliminate 
Rule  611. 

The  Secretary  hereby  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C  601-612.  This 
rule  will  afiect  only  the  processing  of 
claims  by  VA  and  will  not  affect  small 
businesses.  Therefore,  pursuant  to  5 
U.S.C  60S(b).  this  proposed  rule  la 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  §§  603  and  604. 

Lit  ef  Suhjecta  ia  3S  Cm  Fart  » 

Administrative  practice  and 
procedure,  Claims,  Veterans. 

Appcovad:  Octobw  8, 1997. 
Hardwl  W.  Gober. 
Acting  Secratary  of  VetBttmsAffttin. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  20  is  proposed  to 
be  amended  as  set  forth  below: 

PART  20>-BOARO  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 


r  38  U.S.C  501(a). 

Subpart  G—Rapresantalion 

flSiSII    [Ramowe^ 

2.  In  subpart  G.  §  20.611  is  removed 
and  reserved. 

[FR  Ooc  97-28058  Filed  10-22-97;  8:45  am) 
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ENVlROfMENTAL  PROTECTION 
AGB4CY 

40  CFR  Part  50 

(FRL-6919-q  < 

RMtow  of  National  Ambiont  Ak  Quality 
Standarda  for  Particulata  Matter 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  review. 


This  documeirt  describes 
EPA's  plans  and  schedule  for  the  next 
periodic  review  of  the  air  quality  criteria 
and  national  ambient  air  quality 
standards  (NAAQS)  for  particulate 
matter  (PM).  This  review  will  take  into 
account  newly  emerging  research  on  the 
effects  of  airborne  particles  on  human 
heelda  and  the  environment  This  new 
information  will  be  integrated  with  that 
developed  during  the  most  recent 
review  of  the  I^  criteria  and  standards 
completed  in  July  1997.  The  schedule 
for  this  review  is  consistent  with  the 
requirements  of  the  Clean  Air  Act  (Act) 
for  periodic  review  of  the  criteria  and 
standards,  including  review  by  the 
Clean  Air  Scientific  Advisory 
Committee  (CASAC).  and  the 
Presidential  Memorandum  for  the 
Administrator  of  the  EPA  published  cm 
^dy  18. 1997  (62  FR  38421)  on  the 
implementation  of  revised  NAAQS  for 
ozone  and  PM,  which  called  for 
completion  of  this  PM  review  by  July 
2002. 

DATES:  The  target  dates  for  major 
milestones  in  the  PM  NAAQS  review 
are  contained  in  a  chart  in 
SUmaeiTAIIY  MPOfMATKM. 


RM  FURTHER  WTOnMATION  OONTACT:  Dr. 
Lester  Grant.  National  Center  frir 
Environmental  Assessment  (MD-52), 
with  regard  to  the  air  quality  criteria 
document,  or  Dr.  Karen  Martin,  Office  of 
Air  Quality  Planning  and  Standards 
(MD-15).  with  regard  to  review  of  the 
standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711;  telephone:  (919)  541- 
4173  for  Dr.  Grant  and  (919)  541-^27^ 
far  Dr.  Martin;  e-mail: 
grantlester^pamail.epa.gov  and 
martin.karenOepamaiLepa.gov. 


StlPPI.CMCHTARY  WTOIIATION. 

Background 

On  July  18. 1997  die  EPA  published 
a  final  rule  revising  the  NAAQS  for  PM 
(62  FR  38652).  On  the  same  day.  EPA 
also  published  a  fiiud  rule  revising  the 
NAAQS  for  ozone  (62  FR  38856).  A 
Presidential  Memorandum  (62  FR 
38421,  July  18, 1997)  was  also 
published  outlining  the 
Administration's  goals  for  implementing 
the  revised  PM  and  ozone  NAAQS.  The 
Memorandum  directed  the  Agency  to 
provide  to  CASAC  within  90  days  and 
to  publish  a  notice  outlining  its 
schedule  for  the  next  periodic  review  of 
PM  and  to  complete  the  next  review, 
including  review  by  CASAC.  within  5 
]rears  after  issuance  of  the  revised 
standards  Such  a  schedule  would 
ensure  that  EPA's  review  of  the 
emerging  scientific  information,  which 
frmns  the  criteria  upon  which  the 
standards  are  based,  and  of  the 
standards  themselves  will  have  been 
completed  prior  to  any  areas  being 
designated  as  "nonattainment"  under 
the  recently  established  standards  for 
fine  pwrticles  (i.e..  PMi^  standards)  ■  and 
prior  to  the  imposition  of  any  new 
controls  related  to  the  revised  standards. 
To  facilitate  timely  scientific  research 
within  this  review  period.  EPA  is 
initiating  certain  activities  inunediately, 
as  noted  below  in  the  discussion  of  the 
PM  reseerch  program. 

Review  PlaM  aad  Schedale. 

The  EPA's  plans  to  review  the  criteria 
and  standards  for  PM  are  outlined  in  the 
table  below,  together  with  target  dates 
for  key  milestones.  As  with  all  NAAQS 
reviews,  the  purpose  is  to  update  the 
criteria  and  to  determine  whether  it  is 
appropriate  to  revise  the  standards  in 
lij^t  of  new  scientific  and  technical 
information.  Although  the  EPA 
concluded  in  its  recent  final  rule  on  the 
PM  standards  (62  FR  38652,  July  18.  ' 
1997)  that  the  current  scientific 
knowledge  provides  a  strong  basis  for 
the  revised  PM  standards,  including  the 
esteblishment  of  PM2J  standards,  there 
remain  scientific  uncertainties 
associated  with  the  health  efiocts  of  PM 
and  with  the  means  of  reducing  such 
efEscts.  Recognizing  the  importance  of 
developing  a  bettw  understanding  of  the 
effects  of  fine  particles  on  human 


health,  including  their  causes  and 
mechanisms,  as  well  as  the  species  and 
sources  of  PM23.  the  EPA  will  continue 
to  sponsor  resouch  to  address  these 
uncertainties. 

The  Presidential  Memorandum  also 
directed  EPA  and  other  relevant  Federal 
agraicies  to  develop  and  implement  a 
greatiy  expanded,  coordinated  research 
plan.  These  PM  research  plans  are 
outlined  in  the  following  section. 

As  with  other  NAAQS  reviews,  a 
rigorous  assessment  of  relevant 
scientific  information  will  be  presented 
in  a  Criteria  Dociiment  (CD)  prepared  by 
B*A's  National  C«iter  fr» 
Environmental  Assessment  The 
devefopment  of  the  CD  will  involve 
substantial  external  peer  review  tlwnngh 
public  woikshops  involving  the 
scientific  community  at  large  and 
throu^  iterative  reviews  of  successive 
drafts  by  CASAC  and  the  public  The 
final  CD  will  reflect  input  received 
throu^  these  reviews  and  will  serve  to 
evaluate  and  integrate  this  sdeatific 
information  to  ensure  that  the  review  of 
the  standards  is  based  on  sound  scienoe. 
The  sdiedule  for  this  review  will  allow 
for  consideration  of  relevant  new  pear- 
reviewed  scientific  studies  published  or 
accepted  for  publication  froin  mid-1996 
(when  the  last  CD  was  completed) 
through  mid- 2000. 

The  EPA's  Office  of  Air  Quality 
Planning  and  Standards  will  also 
prepare  a  Staff  Paper  (SP)  for  the 
Administrator,  drawing  on  information 
in  the  CD.  The  SP  will  evaluate  the 
policy  implications  of  the  key  studies 
and  sci«itific  information  ctHitained  in  ^__ 
the  CD  and  idmtify  critical  elonents 
that  EPA  staff  believes  should  be 
considered  in  reviewing  the  standards. 
The  SP  is  intended  to  faridge  the  gap 
between  the  scientific  review  in  the  CD 
and  the  public  health  and  welfare  policy 
judgments  required  of  the  Administrator 
in  reviewing  the  PM  NAAQS.  For  that 
purpose,  the  SP  will  present  technical 
analjnes,  including  air  quality  analyses 
and  a  quantitetive  health  risk 
assessment,  and  other  factors  relevant  to 
the  evaluation  of  the  PM  NAAQS,  as 
well  as  staff  conclusions  and 
recommendations  of  options  for  the 
Administrator's  consideration.  The  SP 
will  also  be  revie%ved  by  CASAC  and  the 
public,  and  the  final  SP  will  reflect  the 
input  received  through  these  reviews. 


'  ''M2J  refers  to  particles  with  an  awmtjuwmii 
diameter  leas  than  or  equal  to  a  "«»''»»»  2.5 
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Max}R  Milestones  in  PM  NAAQS  Review 


Major  milestones 

Target  dates 

PM  NAAQS  Review  Plan  to  CASAC  .. „ „ 

Prepare  CD  Devetopment  Plan ^ i.„ 

October  1997. 

November  1997  to  January  1998. 

March  1998. 

April  to  December  1998. 

February/March  1999. 

March  to  July  1999. 

July/August  1999. 

August  to  October  1999. 

October/November  1999. 

November  1999  to  Febniary  2000. 

March  2000 

CASAC  meeting  on  CD  Development  Plan  . J^ ^     „     

Prepare  WofVshop  Drafts  ol  CD  Chapters . _.   _    

Peer  Review  Workshops  ^ , . 

Prepare  External  Review  Draft  CO  _ > 

Dr^  CD  tn  CASiAC.     „ „ 

PuMc  Commerrt  Period  on  Draft  CO  ....a 

CASAC  meeting  on  Drart  CD _> 

Prepare  Revised  CD  and  Draft  SP  .    ., 

Revised  CD  and  Draft  SP  to  CASAC            .„ „ 

Public  Comment  Penod  on  Revised  CD  and  Draft  SP ^~ — - « „ 

CASAC  meeting  on  Revised  CD  and  Draft  SP ^    

March  to  May  2000. 

May/June  2000. 

May  to  August  2000. 

September  2000. 

Sejjtember  to  l^vember  2000. 

November/December  2000. 

December  2000  to  April  2001. 

May  to  July  2001. 

August  2001. 

September  to  November  2001 . 

f'^ovember  2001 

Prepare  Revised  SP  and  Final  Revisions  to  CO  —^ .. 

Revised  SP  to  CASAC;  Complete  Final  CO      

Public  Comment  Period  on  Revised  SP  .           _^...-   .. .....__    ..„    .._   „ _ .. 

CASAC  meeting  on  Revised  SP  -.....>._ „ 

Complete  Final  SP  and  Develop  Proposal  Package  ... 

OMB/lnteragency  Review  of  Proposal  Package  (9a  days) .    „.L^. 

Publish  Proposal  in  Fed€Ral  Register  ..« 

Public  Comment  Period  on  Proposal  (90  days) ...    

CASAC  meeting  on  Proposal  „ „ „ .«. , 

Review  Public/CASAC  Comments  and  Develop  Promulgation  Package . , . 

December  2001  to  April  2002. 
May  to  June  2002. 
July  2002. 

OMB/lnteragency  Review  of  Promulgation  Package  (60  days) „ 

Final  PTJfwwIgation  Package  Signed  by  Admirmtrator 

PM  Reaeafch  Prograin 

The  EPA  is  broadening  its  ongoing 
PM  research  activities  by  developing,  in 
partnership  with  other  Federal  agencies, 
a  coordinated  interagency  PM  research 
program.  This  interagency  program  will 
contribute  to  expanding  scientific 
knowledge  of  PM  health  effects,  as  well 
as  developing  improved  monitoring 
methods  and  cost-effective  mitigation 
strategies.  The  interagency  effort  will 
also  promote  further  coordination  with 
other  research  organizations  including 
state-,  local-,  nonprofit-,  and  industry- 
sponsored  research  groups.  Beginning 
this  £all,  public  participation  will  also 
be  encouraged  through  workshops  and 
review  of  program  documentation. 
Workshops  and  the  availability  of 
relevant  dociunentation  will  be 
announced  in  the  Federal  Register. 

To  aid  identification  of  needed 
research  efforts,  EPA  is  revising  a 
document.  Research  Needs  for 
Particulate  Matter,  in  response  to 
comments  received  from  CASAC  on  an 
earlier  draft  document.  This  document 
will  identify  research  needed  to 
improve  scientific  information 
supporting  future  health  risk  assessment 
and  review  of  the  PM  NAAQS.  The 
dociunent  will  provide  a  useful 
framework  for  coordination  among 
Federal  agencies  and  other  research 
organizations.  A  complementary 
document.  Particulate  Matter  Research 
Program  Strategy,  which  will  identify 
the  areas  of  emphasis  for  EPA's  research 
program,  is  also  being  revised  in 
response  to  CASAC  review.  The  EPA's 


research  emphasis  includes  studies  to 
improve  understanding  of  the  formation 
and  composition  of  fine  PM.  the 
characteristics  or  components  of  PM 
that  are  responsible  for  its  health  effects, 
and  the  mechanisms  by  which  these 
effects  are  produced,  as  well  as 
improved  measurements  and  estimation 
of  population  exposures  to  PM.  These 
EPA  research  efforts  include 
epidemiology,  clinical  studies,  in  vivo 
and  in  vitro  toxicology,  atmospheric 
sciences  including  monitoring  and 
modeling  studies,  development  of  data 
on  emissions  of  fine  particles  bom 
stationary  and  mobile  sources,  and 
identification  and  evaluation  of  risk 
management  options.  The  results  from 
these  efforts,  as  well  as  related  efforts  by 
other  Federal  agencies  and  the  general 
scientific  community,  will  advance  the 
scientific  and  technical  bases  for  future 
decisions  on  the  PM  NAAQS  and  for  the 
implementation  of  PM  monitoring  and 
control  efforts. 

List  df  Subjects  in  40  CFK  Part  50 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Sulfur  oxides. 

Dated:  October  17. 1997. 
Carol  M.  Browner, 
Administrator. 

|FR  Doc.  97-28143  Filed  10-22-47;  8:45  am] 
eauNQ  ooce  <8So  »o  m 


EMV1R0NMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[Docket  No.  AD-FRL-6912-4] 

Regional  Haze  Regulations  Notice  of 
Proposed  Rulemaking 

AOENCY:  U.S.  Environmental  Protection 

Agency  (US  EPA). 

ACnON:  Reopening  of  public  comment 

period. 

SUMMARY:  The  EPA  is  announcing  the 
reopening  of  the  public  comment  period 
on  the  proposed  regional  haze 
regulations  published  on  July  31, 1997 
(62  FR  41138)  to  accept  comments  tmtil 
December  5, 1997. 
DATES:  Written  comments  must  be 
received  on  or  before  December  5, 1997. 
ADDRESSES:  Submit  comments  on  the 
proposed  action,  in  duplicate  if 
possible,  to:  Office  of  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
Attention:  Docket  No.  A-95-38,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460, 
phone  (202-260-7548),  fax  (202-260- 
4400).  Comments  can  also  be  submitted 
by  electronic  mail  to  the  following 
address:  A-and-R- 

Docketdepamail.epa.gov.  The  docket 
may  be  inspected  at  the  above  address 
between  8:00  a.m.  and  5:30  p.m.  on 
weekdays,  and  a  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Bruce  Poikowsky  (telephone  (919) 
541-5532)  or  Mr.  Richard  Damberg 
Mephone  919-541-5592).  U.S.  EPA. 
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Visibility  and  Ecosystems  Protection 
Group  (MD-15).  Research  Triangle  Park, 
NC  27707. 

SUPPtXMBfTARY  MFOfWATION:  Proposed 
revisions  to  the  existing  visibility 
regulations  (40  CFR  part  51.300-51.307) 
to  address  regional  haze  were  published 
on  July  31, 1997  and  originally  provided 
that  the  comment  period  would  close  on 
October  20, 1997.  In  writing  and  at  the 
September  18, 1997  public  hearing  in 
Denver,  Colorado,  a  number  of 
commenters  requested  an  extension  of 
the  public  comment  period  for  the 
proposed  regional  haze  regulations.  In 
response  to  these  requests,  and  in  order 
to  provide  the  public  more  time  to  better 
understand  and  formulate  comment  on 
these  proposed  regulations,  EPA  is 
therefore  reopening  the  public  comment 
period  on  these  proposed  revisions  to  40 
CFR  part  51. 

Dated:  October  10, 1997. 
Uchard  D.  Wihon, 

Acting  Assiatxint  Administrator  for  Air  and 
Radiation. 
[FR  Doc.  97-27858  Filed  10-22-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart852 
[MN54-01-727gb;  FRL-SS13-21 

Approval  and  Promulgation  of 
Implamontation  Plan;  Minnesota 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  The  United  States 
Environmental  Protection  Agency  (EPA) 
proposes  fidl  approval  of  Miimesota's 
1993  carbon  monoxide  (CO)  emission 
inventory.  The  inventory  was  submitted 
by  the  State  of  Minnesota  to  satisfy  a 
certain  Federal  requirement  that  those 
States  containing  CO  nonattainment 
areas  (NAA's)  classified  moderate  and 
serious  to  submit  a  revised  emission 
inventory  (i.e.,  from  the  1990  base  year 
inventory)  at  the  end  of  each  3  year 
period  thereafter,  until  the  area  is 
redesignated  to  attainment,  of  actual  CO 
season  emissions  from  all  sources  in 
accordance  with  EPA  guidance.  In  the 
final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  these 
actions  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  these 
actions  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 


response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  substantive  adverse  comments 
which  have  not  already  been  responded 
to,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  November 
24, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Carlton  T.  Nash,  Chief,  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-18J),  United  States 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604.  Copies  of  the 
material  submitted  by  the  Minnesota 
Pollution  Control  Agency  may  be 
examined  during  normal  business  hours 
at  the  same  location. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Hatten  at  (312)  886-6031. 
8UPPt£MENTARY  MFORMATXM:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  October  9, 1997. 
David  A.  UlMck. 

Acting  Regional  Administrator. 

(FR  Doc.  97-28140  Filed  10-22-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[KY95-«722b;  IN82t>-1;  FRL-S901-^ 

Cloen  Air  Act  Promulgation  of 
Extension  of  Attainment  Date  for 
Ozone  Nonattainment  Area;  Kentucky; 
Indiana 

AGa«CY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (USEPA)  is 
proposing  to  extend  the  attainment  date 
for  the  Louisville  interstate  moderate 
ozone  nonattainment  area  from 
November  15, 1996,  to  November  15, 
1997.  This  extension  is  based  in  part  on 
monitored  air  quality  readings  for  the 
national  ambient  air  quality  standard 
(NAAQS)  for  ozone  during  1996.  In  the 
final  rules  section  of  this  Federal 
Register,  the  USEPA  is  approving  these 
actions  as  a  direct  final  rule  without 


prior  proposal  because  USEPA  views 
these  actions  as  noncontroversial  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  nde,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  substantive  adverse  comments 
which  have  not  already  been  responded 
to,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
propoeed  rule.  USEPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  November 
24, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Joseph  M.  LeVasseur  at  the  USEPA. 
Region  4  address  listed  below  or  to  J. 
Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Region  5  at  the 
address  listed  below.  Copies  of  the 
material  submitted  by  the  Kentucky 
Natural  Resoiut:es  and  Environmental 
Protection  Cabinet  (KNREPC)  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Environmental  Protection  Agency, 
Atianta  Federal  Center,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street 
SW.,  Atlanta,  Georgia  30303-3104. 
Natural  Resources  and  Environmental 
Protection  Cabinet,  803  Schenkel 
Lane,  Frankfort,  Kentucky  40601. 
Copies  of  the  materials  submitted  by 
the  Indiana  Department  of 
Environmental  Management  (IDEM) 
may  be  examined  during  normal 
business  hours  at  the  following  location: 
Regulation  Develooment  Section,  Air 
Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano  at  (312)  886-6036  or 
Joseph  M.  LeVasseur  at  (404)  562-9035. 
SUPPIXMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  ndes  section 
of  this  Federal  Register. 

Dated:  August  20, 1997. 
A.  Stanley  Meibnrg.  * 

Acting  Regional  Administrator,  Region  4. 

Dated:  August  19. 1997. 
Michelle  D.  Ionian, 

Acting  Regional  Administrator,  Region  5. 
|FR  Doc.  97-28142  Filed  10-22-97;  8:45  am] 
BouMO  CODE  asao-ao-p 
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FEDERAL  COMMUNICATIONS 
COMM»SION 

47  CFR  Parti 

(CS  Docket  No.  97-151;  OA  97-21S1] 

rtNe  AnBCfifnenu 

AQENCV:  Federal  Communicationa 

QtmmissioQ. 

ACTION:  Proposed  rule;  extension  of 

time. 


:  The  Cable  Services  Bureau, 
released  an  Order  wbich  granted  the 
Motion  for  Extension  of  Time  filed  by 
the  United  States  Telephone 
Association  ("USTA")  and  the  Carolina 
Power  &  Light  Company,  Delmarva 
Power  &  Light  Company,  Atlantic  Qty 
Electric  Company,  Entergy  Services, 
Florida  Power  Coloration,  Pacific  Gas 
and  Electric  Power  Company,  Potomac 
Electric  Power  Company,  Public  Service 
Company  of  Colorado,  Southern 
Company.  Georgia  Power,  Alabama 
Power,  Gulf  Power,  Mississippi  Power, 
Savannah  Electric.  Tampa  Electric 
Company  and  Virginia  Power,  including 
North  Carolina  PoMrer  (collectively, 
"Electric  Utilities")  in  bnpleaientation 
of  SecUon  703  (e)  of  the 
Telecommunications  Act  of  1996. 
Amendment  of  Rules  and  Policies 
Governing  Pole  Attachments  (Notice  of 
Proposed  Rulemaking' .  The  Bureau 
found  that  good  cause  existed  to  grant 
a  one  week  extension  of  time  from 
October  14,  1997  to  October  21.  1997. 
This  extension  of  time  is  granted  in 
order  to  facilitate  the  development  of  a 
complete  record  in  this  proceeding. 
DATES:  Reply  comments  are  now  due  on 
or  before  October  21. 1997. » 
AOOnesSCS:  Office  of  the  Secretary. 
Federal  Communications  Commission, 
1919  M  Street.  N.W.,  Room  222, 
Washington,  DC  20554. 
FOR  RMTHEIt  MFORMATION.  CONTACT: 
Elizabeth  Beaty,  Cable  Services  Bureau. 
(202)  418-2294,  mL(202)  418-7172. 
tUPPlBMNTAIIY  MPONMATION:  This  is  a 
synopsis  of  the  Cable  Services  Bureau's 
Oder,  CS  Docket  No.  97-151,  DA  97- 
2181.  adopted  October  9. 1997  and 
leieHad  October  10. 1997.  in 
Implementation  of  Section  703(e)  of  the 
Telecommunications  Act  of  1 996, 
Amendment  of  Rules  and  Policies 
Governing  Pole  Attachments,  62  FR 
43963  (August  18. 1997).  The  hill  text 
of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FOC  Refisrence 
Center  (Room  239).  1919  M  Street.  NW. 
Washington.  D.C  20554.  and  may  be 


<!%<■ 


n  rscaiv«d  by  the  Olfioa  ol  th* 
OB  OctotMr  20. 1997. 


purchased  from  the  Commission's  copy 
contractor,  faitemational  Transcription 
Service,  (202)  857-3800, 1231  20th 
Street.  NW,  Washington.  D.C.  20036. 
For  copies  in  alternative  formats,  such 
as  braille,  audio  cassette,  or  large  print, 
please  contact  Sheila  Ray  at 
International  Transcription  Service. 

Syaopais  of  the  Order 

1.  On  August  12,  1997,  the 
Commission  commenced  a  rulemaking 
proceeding  to  seek  comment  on  the 
implementation  of  a  methodology  to 
ensure  just,  reasonable,  and 
nondiscriminatory  mayimntn  pole 
attachment  rates  for 

telecommunications  carriers.  Comments 
were  due  September  26,  1997,  and  reply 
comments  were  due  October  14, 1997. 

2.  On  October  6. 1997,  the  United 
SUtes  Telephone  Association  ("USTA") 
and  the  Carolina  Power  &  Light 
Company,  Delmarva  Power  ft  Light 
Company.  Atlantic  Qty  Electric 
Company,  Entei^gy  Services,  Florida 
Power  Corporation,  Pacific  Gas  and 
Electric  Power  Company,  Potomac 
Electric  Power  Company,  Public  Service 
Company  of  Colorado.  Southon 
Company,  Georgia  Power,  Alabama 
Power,  Gulf  Power,  Mississippi  Power, 
Savannah  Electric,  Tampa  Electric 
Company  and  Virginia  Power,  including 
North  Carolina  Power  (collectively. 
"Electric  Utilities")  filed  a  Motion  for 
Extension  of  Time  ("Motion")  to  file 
reply  comments.  USTA  and  the  Electric 
Utilities  request  that  the  Commission 
gtant  a  two  week  extension  of  time  to 
file  reply  comments,  from  October  14, 
1997  to  October  28,  1997.  The  USTA 
and  Electric  Utilities  request  an 
extension  of  time  because,  in  addition  to 
the  complex  and  new  issues  raised  by 
implementation  of  section  703(e)  of  the 
Telecommunications  Act  of  1996,  they 
allege  that  the  issues  raised  in  the  initial 
comments  in  this  proceeding  are  prolific 
and  contain  complex  administrative  and 
technical  issues.  They  contend  that 
granting  an  extension  of  time  will  allow 
the  parties  to  ccmfBar  with  one  another 
and  allow  representatives  of  the  local 
exchange  carrier  and  electric  utility 
industries  time  to  collaborate  on  issues 
that  they  may  have  in  common. 

3.  It  is  the  policy  of  the  Commission 
that  extensions  of  time  are  not  routinely 
granted.  In  order  to  facilitate- 
development  of  a  complete  record  in 
this  proceeding,  we  find  that  good  cause 
exists  to  grant  an  extension  of  time. 
However,  because  the 
Telecommunications  Act  of  1996  has 
mandated  t^at  the  Commission 
prescribe  and  implement  the  new 
telecommunications  rate  methodology 
within  specified  deadlines,  we  find  that 


a  two  week  extension  of  time  is  not 
possible.  Therefore,  we  will  grant  a  one 
week  extension  of  time  in  which  to  file 
reply  comments.  Thus,  reply  comments 
will  now  be  due  on  October  21,  1997. 

Ordering  GUnsea 

4.  Accordingly,  it  is  ordered,  pursuant 
to  §§  0.321  and  1.46  of  the 
Commission's  rules,  47  CFR  0.321  and 
1.46.  that  the  Motion  for  Extension  of 
Time  filed  by  the  United  States 
Telephone  Association  and  the  Carolina 
Power  &  Light  Company,  Delmarva 
Power  &  Light  Company,  Atlantic  City 
Electric  Company,  Entergy  Services, 
Florida  Power  Corporation,  Pacific  Gas 
and  Electric  Power  Company.  Potomac 
Electric  Power  Company,  Public  Service 
Company  of  Colorado,  Southern 
Company,  Georgia  Power,  Alabama 
Power,  Gulf  Power,  Mississippi  Power. 
Savannah  Electric.  Tampa  Electric 
Company  and  Virginia  Power,  including 
North  Carolina  Power  is  granted. 

5.  It  is  further  ordered  that  all 
interested  parties  may  file  reply 
comments  on  the  matters  discussed  in 
the  Commission's  Notice  of  Proposed 
Rulemaking  by  October  21, 1997. 

Federal  Conununications  Conunission. 

Mendith ).  lone*. 

Chief,  Cable  Services  Bureau. 

(FR  Doc  97-28091  Filed  10-22-97;  8:45  am) 

laUNO  OOOE  1712-01-^ 


OEPARTMEIfT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

48  CFR  Parts  216,  223,  229, 231.  232. 
and  238 

[FRA  Dodm  Ho.  PCSS-1,  Nodoe  No.  ai 

RMS130-AAK 

Paasangar  Equipment  Safety 


agency:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking; 
date  and  location  of  public  hearing. 


By  notice  of  proposed 
rulemaking  (NPRM)  published  on 
September  23,  1997  (62  FR  49728).  FRA 
proposed  a  rule  establishing 
comprehensive  safety  standards  for 
railroad  passenger  equipment  In  that 
notice.  FRA  announced  that  it  would 
schedule  a  public  hearing  to  allow 
interested  parties  the  opportunity  to 
comment  on  issues  addressed  in  the 
NPRM. 

DATES:  Public  Hearing:  The  date  of  the 
public  hearing  is  FritLy.  November  21. 
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1997  at  9:00  a.m.  in  Washington.  D.C. 
Any  person  wishing  to  participate  in  the 
hearing  should  notify  the  Docket  Clerk 
by  telephone  (202-632-3198)  or  by  mail 
at  the  address  provided  below  at  least 
five  working  days  prior  to  the  date  of 
the  hearing  and  submit  three  copies  of 
the  oral  statement  that  he  or  she  intends 
to  make  at  the  hearing.  The  notification 
should  identify  the  party  the  person 
represents,  and  the  particular  subject(s) 
the  person  plans  to  address.  The 
notification  should  also  provide  the 
Docket  Clerk  with  the  participant's 
mailing  address.  FRA  reserves  the  right 
to  limit  participation  in  the  hearings  of 
persons  who  &il  to  provide  such 
notification. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  arKi  Atmospheric 
Administration 

50  CFR  Part  622 

[DocfcetNa  971008a42-7a4t-01;  La 
091M7B] 


(1)  Docket  CTerJi::  Written 
notification  should  identify  the  docket 
number  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk,  Office  of 
Chief  Counsel,  Federal  Railroad 
Administration,  RCC-10,  400  Seventh 
Street.  S.W..  Washington.  D.C.  20590. 

(2)  Public  Hearing:  The  public  hearing 
will  be  held  in  the  Federal  Aviation 
Administration  (FAA)  Auditorium. 
Third  Floor,  Federal  Office  Building 
lOA.  800  Independence  Avenue.  S.W., 
Washington,  DC.  20591. 

FOA  FURTHER  MFOfMATION  CONTACT: 
Edward  Fritchard.  Acting  Staff  Director. 
Motive  Power  and  Equipment  Division, 
Office  of  Safety  Assurance  and 
Compliance,  FRA.  400  Seventh  Street. 
S.W..  Mail  Stop  25,  Washington,  D.C 
20590  (telephone:  202-632-3362); 
Daniel  Alpert.  Trial  Attorney,  Office  of 
Chief  Counsel.  FRA.  400  Seventh  Street, 
S.W..  Mail  Stop  10.  Washington.  D.C 
(telephone:  202-632-3186);  or  Thomas 
Herrmann,  Trial  Attorney,  Office  of 
Chief  Counsel,  FRA,  400  Seventh  Street. 
S.W..  Mail  Stop  10.  Washington.  D.C 
20590  (telephone:  202-632-3167). 

.  Issued  in  Washington.  D.C  on  October  20. 
1997. 

|ewH  M.  Mouluria, 

Federal  Railroad  AdministnAor. 

(FR  Doc  97-28148  Filed  10-22-97;  8:45  am] 


Fisheries  Of  the  Cwlbbean,  Gulf  Of 
Mexico,  and  South  Atlantic;  Reef  Fiah 
Fishery  of  the  Gulf  of  Mixico; 
Amendment  15 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule,  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  15  to  the 
Fishery  Management  Plan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico 
(FMP).  This  proposed  rule  would 
replace  the  current  commercial  red 
snapper  endorsement  and  trip  limit 
system  with  a  system  comprised  of  two 
classes  of  transferrable  red  snapper 
licenses  and  trip  limits;  starting  in  1998, 
split  the  red  snapper  commercial  fishing 
season  into  two  time  periods,  the  first 
commencing  February  1  with  two-thirds 
of  the  annual  quota  available  and  the 
second  commencing  on  September  1 
with  the  remainder  of  the  annual  quota 
available;  open  the  red  snapper 
commercial  fishery  at  noon  on  the  first 
of  each  month  and  close  it  at  noon  on 
the  15th  of  each  month  during  the 
commercial  season;  prohibit  die 
possession  of  reef  fi^  in  excess  of  the 
beg  limit  on  a  vessel  that  has  on  board, 
or  is  tending,  a  trap  other  than  a  fish, 
stone  crab,  or  spiny  lobster  trap; 
increase  the  ininimnm  size  liniit  for 
vermilion  snapper;  close  the 
commercial  fishery  for  greater 
amber)ack  each  yeas  during  Mait^ 
through  May;  remove  sea  basses,  grunts, 
and  porgies  from  the  FMP;  and  remove 
certain  species  bom  the  aggr^ate  bag 
limit  for  reef  fish.  In  addition.  NMFS 
proposes  to  exclude  certain  species  from 
the  prohibition  on  their  harvest  using 
poweiheeds  in  the  stressed  area.  The 
intended  effects  of  this  rule  are  to 
conserve  and  manage  the  reef  fish 
I  of  the  Gulf  of  Mexico. 


DATES:  Written  comments  must  be 
received  on  or  before  Deconber  8, 1997. 
ADDRESSES:  Comments  on  the  proposed 
rule  or  on  the  initial  regulatory 
flexibility  analysis  (IRFA)  must  be  sent 
to  Robert  Sadler,  Southeest  Regional 
Office.  NMFS.  9721  Executive  Center 
Drive  N..  St  Petersburg.  FL  33702. 


Comments  regarding  the  coUection-of- 
information  requirements  contained  in 
this  rule  should  be  sent  to  Edward  E. 
Burgess,  Southeast  Regional  Office, 
NMFS.  9721  Executive  Center  Drive  N., 
St  Petersburg,  FL  33702,  and  to  the 
Office  of  Inftmnation  and  Regulatory 
Afbirs,  Office  of  Management  and 
Budget  (0MB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

Requests  for  copies  of  Amendment  15, 
which  includes  an  environmental 
assessment,  a  regulatory  impwct  review 
(RIR),  and  an  IRFA.  and  for  copies  of  a 
minorify  report  submitted  by  two 
members  of  the  Council,  should  be  sent 
to  the  Gulf  of  Mexico  Fishery 
Management  Council,  Suite  1000,  3018 
U.S.  Highway  301  North,  Tampa.  FL, 
33619.  phone:  813-228-2815;  Fax:  813- 
225-7015. 

FOR  FURTMBI  STORMATKiN  CONTACT: 
Robert  Sadlo^,  813-570-5305. 
SUPPUaefTARY  MFORMATKM:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  the  FMP.  The  FMP  Mras 
prepared  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  and  is 
implemented  under  the  authorify  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  by  regulations 
at  50  CFR  part  622. 

RedSaappei  Licenaes  and  Trip  LinitB 

The  current  commercial  red  snapper 
endorsement  and  trip  limit  system 
would  be  replaced  with  a  "two-tier" 
license  s]rstem  consisting  of  Class  1 
licensesr^olders  of  which  would  be 
restricted  to  a  red  snapper  trip  limit  oi 
2,000  lb  (907  kg),  and  Qass  2  licenses. 
holders  of  which  would  be  restricted  to 
a  red  snapper  trip  limit  of  200  lb  (91  kg). 
A  Claaa  1  Ucmse  would  be  issued  for   ;  > 
the  vessel  specified  by  the  holder  of  a 
red  snapper  endorsement  on  March  1, 
1997,  and  to  a  historical  captain.  The 
determination  of  status  as  a  historical 
captain  would  be  based  on  informatioa 
collected  under  Amendment  9  to  the 
FMP.  The  definition  of  historical 
captain  in  this  proposed  rule  is 
unchanged  fiom  that  published  in  the 
final  rule  to  implement  Amendment  9 
(59  FR  39301,  August  2, 1994). 

A  Class  2  license  would  be  issued  for 
a  vessel  specified  by  an  owner  or 
operator  whose  earned  income  qualified 
for  a  Gulf  reef  fish  permit  that  was  valid 
on  March  1,  1997,  and  whose  vessel  had 
recorded  a  red  snapper  landing  during 
the  period  )anuary  1. 1990,  through 
February  28, 1997.  Eligibility  for  a  Class 
2  license  would  be  based  on  information 
collected  under  Amendment  9  on  red 
snapper  lanrfingn  in  the  1990—1992 
period.  Red  snapper  landings  fm  the 
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period  January  1,  1993,  through 
February  28. 1997,  would  be  based 
solely  on  fishing  vessel  logbooks 
received  by  the  Science  and  Research 
Director,  Southeast  Fisheries  Science 
Center,  NMFS,  not  later  than  March  31. 
1997.  To  establish  eligibility  for  an 
initial  Class  2  license,  a  vessel's  record 
of  red  snapper  landings  may  be 
transferred  to  the  current  owner  of  a  reef 
fish  permitted  vessel.  The  specific 
circumstances  for  such  transfers  are 
designed  to  protect  the  reasonable  and 
lemtimate  rights  of  owners. 

The  Regional  Administrator. 
Southeast  Region,  NMFS  (Regional 
Administrator),  would  notify  each 
owner  of  a  vessel  that  had  a  valid  Gulf 
reef  fish  permit  on  March  1,  1997,  each 
operator  whose  earned  income  qualified 
for  a  valid  permit  on  that  date,  and  each 
potential  historical  captain  of  his  or  her 
eligibility  for  a  Class  1  or  Class  2  red 
snapper  license.  Initial  determinations 
of  eligibility  would  be  based  on  NMFS' 
records  of  red  snapper  endorsements, 
red  snapper  landings  during  the  period 
from  January  1, 1990,  through  February 
28,  1997,  and  applications  for  historical 
captain  status  under  Amendment  9  to 
the  FMP.  An  owner,  operator,  or 
potential  historical  captain  who  concurs 
with  NMFS'  initial  determination  of 
eligibility  would  not  need  to  take 
further  action;  if  he  or  she  is  determined 
to  be  eligible,  an  appropriate  license 
would  be  issued  not  later  than  January 
28. 1998. 

A  person  initially  determined  by  the 
Regional  Administrator  to  be  ineligible 
for  historical  captain  status  or  aClass  2 
red  snapper  license  may  appeal  that 
decision  to  either  the  Regional 
Administrator  or  an  ad  hoc  appeals 
committee,  consisting  of  the  principal 
state  officials  who  are  members  of  die 
Council,  or  their  designees.  The 
Regional  Administrator  and  the  appeals 
conunittee  would  be  empowered  only  to 
deliberate  whether  the  eligibility  criteria 
were  applied  correctly  in  the  appellant's 
case.  In  making  that  determination,  the 
Regional  Administrator  or  the  appeals 
committee  members  would  consider 
only  disputed  calculations  and 
determinations  based  on  the 
documentation  provided,  including 
transfers  of  landings  records.  Neither 
the  appeals  committee  nor  the  Regional 
Administrator  would  be  empowered  to 
consider  whether  a  person  should  have 
been  eligible  for  historical  captain  status 
or  a  Class  2  license  because  of  hardship 
or  other  foctors. 

Amendment  15  would  allow  transfer 
of  red  snapper  licenses  to  permitted  reef 
fish  vessels  without  restriction.  This 
would  encourage  flexibility  in 
participation  in  the  fishery. 


Changes  to  Timing  of  Red  Snapper 
Commercial  Harvest 

Amendment  IS  and  the  proposed  rule 
would  split  the  red  snapper  commercial 
fishing  season  into  two  time  periods 
starting  in  1998.  the  first  commencing 
February  1  with  twc  thirds  of  the 
annual  quota  available,  and  the  second 
commencing  on  September  1  with  the 
remainder  of  the  annual  quota  available. 
This  measure  is  intended  to  enhance 
planning  of  fishing  activities  by 
ensuring  suffidfnit  advance  notification 
of  each  year's  opening  dates.  A  split 
commercial  harvest  period  has  been 
implemented  in  recent  years  by 
regulatory  amendment. 

.\mendment  1 5  and  the  proposed  rule 
would  open  the  red  snapper  commercial 
fishery  at  noon  on  the  first  of  each 
month  and  close  it  at  noon  on  the  15th 
of  each  month,  during  the  commercial 
red  snapper  season.  'The  Council 
proposed,  and  NMFS  approved,  a 
regulatory  amendment  that  included  a 
similar  measure  starting  September  2. 
1997.  for  the  remainder  of  the  1997 
commercial  season  (62  FR  46677. 
September  4, 1997).  Allowing 
commercial  harvest  only  during  the  first 
15  days  of  each  month  would  help 
extend  the  length  of  the  fishing  season. 
This  extension  of  the  fishing  season  may 
reduce  ex-vessel  prices.  Any  reduction 
in  revenues  would  be  offset,  to  some 
degree,  by  reduced  costs  for  vessel/gear 
maintenance  and  repair  (due  to 
preventive  maintenance  during  closed 
periods)  and  associated  increases  in 
efficiency  of  fishing  operations. 
However,  the  15-day  harvest  period 
followed  by  a  15-day  closure  could 
result  in  a  series  of  mini-derbies  as 
fishermen  compete  to  get  their  share  of 
the  commercial  quota. 

Monitoring  and  enforcement  costs 
would  increase  as  a  function  of  the 
number  of  1 5-day  periods  the  fishery  is 
open.  However,  closing  the  commercial 
red  snapper  fishery  for  the  rest  of  the 
month  after  the  15-day  harvest  period 
should  allow  fishermen  time  to  perform 
preventive  maintenance  and  minor 
repairs  before  the  fishery  opens  the 
following  month.  This  should  improve 
safety  and  avoid  the  higher  repair  costs 
that  can  occur  when  normal,  preventive 
maintenance  is  postponed. 

Reatrictioa  on  Poeseaston  of  Reef  Fish 
Harvested  in  Traps  Other  Than  Fiah . 
Traps 

Current  regulations  do  not  limit  the 
amount  of  reef  fish  that  may  be 
harvested  in  traps  other  than  fish  traps, 
provided  the  vessel  has  a  reef  fish 
permit.  This  creates  a  loophole  for 
directed  harvest  of  reef  fish  by  other 


trap  gear,  including  blue  crab  traps. 
Anecdotal  information  indicates  that 
some  pwrsons  are  using  blue  crab  traps 
to  target  reef  fish  in  the  EEZ  off  the  Big 
Bend  area  of  Florida.  It  is  believed  that 
these  persons  do  not  possess  fish  trap 
endorsements  and,  in  some  cases, 
commercial  reef  fish  vessel  permits. 

To  address  this  loophole.  Amendment 
15  and  the  proposed  rule  would  restrict 
the  possession  of  reef  fish  on  a  vessel 
that  has  on  board,  or  is  tending,  a  trap 
other  than  a  stone  crab,  spiny  lobster,  or 
permitted  reef  fish  trap,  to  the  bag 
limits.  The  measure  should  enhance 
enforcement  by  discouraging  directed 
harvest  of  reef  fish  by  fishermen 
allegedly  fishing  blue  crab  traps.  Blue 
crabs  are  seldom  found  in  the  EEZ  off 
Florida,  and  rarely  in  commercial 
quantities. 

Increase  in  the  Minimum  Size  Limit  for 
Vermilion  Snapper 

Amendment  1 5  and  the  proposed  rule 
would  extend  indefinitely  the  10-inch 
(25.4-cm)  minimum  size  limit 
established  by  temporary  interim  rule 
(62  FR  47765,  September  11.  1997).  That 
temporary  interim  rule,  which  expires 
on  March  11. 1997,  increased  the 
minimum  size  limit  from  8  inches  (20.3 
cm)  pending  the  development,  approval, 
and  implementation  of  Amendment  15. 
Because  the  interim  rule  has  already 
appropriately  modified  the  regulatory 
text  for  the  10-inch  (25.4-cm)  minimiiTn 
size  limit,  the  proposed  rule  would  not 
modify  the  regulatory  text. 

The  minimum  size  limit  increase  from 
8  inches  (20.3  cm)  to  10  inches  (25.4 
cm)  resjKtnds  to  the  1996  vermilion 
snapper  stock  assessment,  a  1997v 
Addendum  to  that  assessment,  and  Reef 
Fish  Stock  Assessment  Panel  (SAP) 
Reports.  In  those  documents,  fishery 
scientists  concluded  that  the  vermilion 
snapper  resource,  while  not  ciurently 
overfished,  is  undergoing  overfishing 
based  on  decreasing  trends  in  overall 
catch,  mean  size  of  individual  fish, 
catch-per-unit-effort,  and  estimated 
numbers  of  age-1  fish  in  the  population. 
The  intent  of  the  increase  in  the 
minimum  size  limit  is  to  help  mitigate 
the  need  for  more  restrictive  vermilion 
snapper  management  measures  in  the 
future  (e.g.,  quotas,  additional  increases 
in  minimtun  size,  and  reductions  in  bag 
limits).  A  10-inch  minimiun  size  limit 
reduces  fishing  mortality,  increases  the 
vermilion  snapper  spawning  potential 
ratio  (SPR),  and  thereby  improves  the 
status  of  the  resource. 

The  Council  recognized  that,  if  the 
declining  trends  continue,  additional 
regulatory  action  will  be  needed  to 
prevent  vermilion  snapper  from 
becoming  overfished.  The  Council  has 
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requested  that  a  stock  assessment  on 
vermilion  snapper  be  completed  by  the 
Southeast  Fisheries  Science  Center 
(SEFSC)  in  1998  to  allow  development 
of  appropriate  management  actions. 
Such  actions  would  be  accomplished 
under  the  FMP's  framework  procedure, 
or  by  on  additional  FMP  amendment. 

Seasonal  Closure  of  the  Commercial 
Fishery  for  Greater  Amberjack 

NMFS  prepared  a  stock  assessment 
that  indicated  greater  amberjack  is 
relatively  healthy  (i.e.,  the  SPR  was 
estimated  at  43  percent  in  1994,  well 
above  the  overfished  threshold). 
However,  given  the  uncertainty 
associated  with  the  assessment,  and 
based  on  recent  data  showing  declines 
in  effort,  average  size,  and  landings  of 
greater  amberjack,  the  Coimcil  and  the 
Reef  Fish  Stock  Assessment  Panel 
determined  that  the  stock  assessment 
was  too  optimistic.  In  response  to  that 
information,  the  Coimcil  proposed  in 
Amendment  12.  and  NMFS 
implemented,  a  reduction  in  the  greater 
amberjack  recreational  bag  limit  bxan 
three  fish  to  one  fish  (61  FR  65983, 
December  16. 1996). 

The  Council  believes  a  seasonal 
closure  of  commercial  harvest  of  greater 
amberjack  is  necessary  to  reduce  fishing 
mortality;  ensure  that  commercial  effort 
does  not  negate  stock  rebuilding 
resulting  from  the  recent  bag  limit 
reduction;  and  provide  more  equitable 
sharing  of  the  burden  of  stock 
rebuilding  between  the  recreational  and 
commercial  sectors.  Accordingly, 
Amendment  15  and  the  propcmed  rule 
would  close  the  commercial  fishery 
during  March,  April,  and  May  of  each 
year.  This  measure  was  found  by  the 
SEFSC  to  be  based  on  the  best  available 
scientific  information. 


Removal  of  Sea  Basses,  Gnmts,  and 
PergiM  From  the  FMP 

Amendment  15  and  the  proposed  rule 
would  remove  sea  basses,  grunts,  and 
porgies  from  the  FMP.  Removal  of  these 
species  was  proposed  by  the  Council  in 
response  to  public  testimony  that 
severe,  adverse  economic  effects 
resulted  from  Amendment  12's 
inclusion  of  sea  basses,  gnmts,  and 
porgies  in  the  20-fish  aggregate  bag 
limit  for  species  for  which  there  is  no 
other  bag  limit.  Public  testimony  was 
primarily  from  headboat  operators  who 
indicated  that  many  of  their  repeat 
customers  had  typically  harvested  these 
species  (primarily  grunts)  in  excess  of 
the  20-fi8h  aggregate  bag  limit. 

Sea  basses,  grunts,  and  porgies  are 
harvested  predominantly  off  Florida. 
The  Council  determined  that  if  these 
species  were  removed  from  the  FMP, 


they  could  be  effectively  managed  by 
Florida  without  conservation  risk.  "The 
Council  representative  from  the  Florida 
Marine  Fisheries  Commission  (FMFC) 
stated  that  the  FMFC  has  scheduled 
public  hwaringi  on  potential 
management  measures  for  these  species. 

Since  Amendment  15  does  not 
include  a  delegation  of  management 
authority  to  Florida,  although  such  a 
del^ation  can  be  authmized  under 
Section  306(aH3)(B)  of  ^  Magnuson- 
Stevens  Act,  Florida  would  not  be 
empowered  to  regulate  a  person  aboard 
a  vessel  registered  in  another  state, 
unless  that  vessel  landed  fish  in  Florida. 
However,  landings  of  these  species  are 
Insignificant  outside  Florida,  and,  given 
their  relatively  low  value,  the  economic 
incentive  for  out  of  state  vessels  to 
harvest  these  species  off  Florida  but 
knd  the  catch  in  another  state  is 
minimal.  Proposal  of  this  measure  also 
is  consistent  with  the  President's  . 
Regulatory  Reinvention  Initiative  of 
March  4, 1995,  that  directs  Federal 
agencies,  among  several  things,  to 
consider  eliminating  Federal  regulations 
where  the  states  can  assume  the 
necessary  regulatory  function. 

Removal  of  ^lecies  From  the  Aggregate 
Bag  Limit  for  Reef  Fish 

The  regulations  implementing 
Amendment  12  to  the  FMP  established 
a  20-fish  aggregate  bag  limit  for  species 
of  reef  fish  not  otherwise  subject  to  a 
bag  limit  In  Amendment  12,  the 
Council  intended  that  the  aggregate  bag 
limit  apply  only  to  species  in  the 
"management  unit"  of  the  FMP. 
However,  11  species  that  are  in  the 
FMP,  but  are  not  in  the  "management 
unit,"  were  inadvertentiy  included  in 
the  aggregate  bag  limit 

The  Council  concluded  that  the 
imintended  inclusion  of  these  11 
species  in  the  aggregate  bag  limit 
resulted  in  an  unnecessary  burden  on 
recreational  fishermen,  who  use  some  of 
them  (primarily  pinfish  and  sand  perch) 
as  bait.  Accordingly,  Amendment  15 
and  the  proposed  rule  would  exclude 
these  species  from  the  aggregate  bag 
limit  Seven  of  the  11  species  are  sea 
basses,  grunts,  and  porgies.  If,  as 
discussed  above,  sea  basses,  grunts,  and 
porgies  are  removed  from  the  FMP, 
these  seven  species  would  be 
automatically  excluded  fi^m  the 
aggregate  bag  limit  The  remaining  four 
species — sand  perch,  dwarf  sand  perch, 
hogfish,  and  queen  triggerfish — ^would 
be  excluded  from  the  aggregate  bag  limit 
by  this  action. 


Availability  of  and  Commenti  m 
15 


Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  15.  the 
availability  of  which  was  announced  in 
the  Federal  Ragiiler  on  September  26, 
1997  (62  FR  50553).  Written  comments 
on  Amendment  15  are  solicited  and 
must  be  received  by  November  25, 1997. 
Comments  that  are  received  by 
November  25,  1997,  whether 
specifically  directed  to  the  amendment 
or  the  piopoaed  rule,  iwill  be  considered 
in  the  approval/disapproval  decision  on 
Amendment  15.  Comments  received 
after  that  date  will  not  be  considered  in 
the  approval/disapproval  decision.  All 
omunents  received  on  Amendment  15 
or  on  this  proposed  rule  during  their 
respective  comment  periods  wdll  be 
addressed  in  the  preamble  to  the  final 
rule. 

Change  Propoaed  by  NMFS 

NMFS  proposes  to  exempt  four 
sp>ecies  from  the  prohibition  on  their 
being  taken  by  use  of  a  powerhead  in 
the  stressed  area,  the  near-shore  portion 
of  the  Gulf  of  Mexico  EEZ  where  the 
majority  of  fishing  for  reef  fish  occurs. 
Appendix  B,  Table  2  of  50  CFR  part  622 
sets  forth  the  coordinates  of  the  stressed 
area.  As  discussed  above,  there  are  11 
species  in  the  FMP  that  are  not  in  the 
management  unit  If  Amendment  15'8 
proposal  to  remove  sea  basses,  grunts, 
and  porgies  from  the  FMP  is  approved, 
only  sand  perch,  dwarf  sand  perch, 
hogfish,  and  queen  tri^erfisb  would 
remain  in  the  FMP  but  not  in  the 
management  unit 

Commencing  with  the  original 
regulations  implementing  the  FMP  (49 
FR  39548,  October  9, 1984),  the  use  of 
a  powerhead  in  the  stressed  area  to  take 
reef  fish  species  in  the  FMP 
management  imit  has  been  prohibited. 
Such  prohibition  did  not  apply  to 
species  in  the  FMP  but  not  in  the 
management  unit  No  other  management 
measures  distinguished  between  reef 
fish  species  in  the  management  unit  and 
those  not  in  the  management  unit.  By 
interim  final  and  final  rules  (61  FR 
34930,  July  3, 1996,  and  61  FR  47821, 
September  11, 1996),  NMFS 
consolidated  11  CFR  parts  covering 
most  of  the  fisheries  conducted  in  the 
Southeast  Region,  NMFS,  into  50  CFR 
part  622.  In  the  process  of  that 
consolidation,  the  prohibition  on  the 
taking  of  reef  fish  species  in  the  stressed 
area  with  a  powerhead  was  expanded 
erroneously  to  include  species  in  the   . 
FMP  but  not  in  the  management  imit. 
Accordingly,  to  conform  to  the  intent  of 
the  Coimcil  regarding  species  for  which 
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a  powochead  may  Dot  be  used  in  the 
•tressed  area.  MMFS  proposes  to  exempt 
sand  perch,  dwarf  sand  perch,  hogfish, 
and  queen  triggerfish  from  that 
prohibition.  However,  if  Amendment 
15's  proposed  removal  &om  the  FMP  of 
sea  basses,  grunts,  and  porgies  is  not 
approved,  ^4MFS  would  remove  all  11 
species  currently  in  the  FMP  but  not  in 
the  management  unit  &om  the 
powerhead  prohibition. 

Claaaificstien 

At  this  time,  NMFS  has  not 
determined  that  the  amendment  that 
this  rule  would  implement  is  consistent 
with  the  national  standards  of  the 
Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period  on 
Amendment  15. 

This  proposed  rule  has  been 
determined  to  be  not  significaiit  for 
purposes  of  E.O.  12866. 

Tne  Council  prepared  an  IRFA  that 
describes  the  impact  this  proposed  rule, 
if  adopted,  would  have  on  small 
entities.  Based  on  the  IRFA.  NMFS  has 
concluded  that  Amendment  15.  if 
approved  and  implemented  through 
final  regulations,  would  have  significant 
economic  impacts  on  a  substantial 
number  of  small  entities.  The  DRFA  is 
simimarized  as  follows. 

The  Council  intends  that  the 
propoeed  management  measures  will: 
btcresse  the  stability  of  the  commercial 
red  snapper  fishery  in  terms  of  fishing 
patterns  and  markets,  while  also 
reducing  harvesting  capacity:  promote 
flexibility  for  and  safety  of  commercial 
red  snapper  fishermen  in  their  fishing 
operations;  provide  for  cost-efiective 
and  enforceable  management  of  the  reef 
fish  fishery  by  removing  certain  species 
from  the  FMP  and  restricting  use  of 
certain  non-fish  traps  to  catch  reef  fish; 
reduce  fishing  mortality  of  vermilion 
snapper,  which  is  in  danger  of  becoming 
ovwfished,  and  greater  amber)ack, 
which  appears  to  be  declining  in 
abundance;  and  limit  the  application  of 
the  20-fish  aggregate  bag  limit  to 
species  listed  in  the  FMP  management 
unit,  thereby  relieving  recreational 
fishermen  of  an  unnecessary  burden. 
The  Magnuson-Stevens  Act  provides  the 
legal  basis  for  the  rule. 

Amendment  15  would  affect  all  of  the 
1,424  commercial  reef  fish  harvesting 
firms  and  930  fbr-hire  vessels  (838 
charter  vessels  and  92  headboats) 
operating  in  the  Guif  of  Mexico.  These 
commercial  and  recreational  entities  are 
considered  small  business  entities  for 
the  purposes  of  the  Regulatory 
Flexibility  Act,  because  their  armual 


gross  revenues  are  less  than  $3  million 
and  $5  million,  respectively.  Therefore, 
a  substantial  number  of  small  entities 
are  expected  to  be  affected  for  purposes 
of  the  Regulatory  Flexibility  Act. 

The  commercial  red  sniper  license 
and  trip  limit  system  is  expected  to 
include  practically  all  current 
participants  in  the  commercial  red 
snapper  fishery.  Based  on  historical 
landings,  the  potential  change  in  the 
distribution  of  revenues  could  be  higher 
than  5  percent  rriative  to  the  1996  share 
for  an  unknown  number  of  these 
vessels.  The  provisions  of  Amendment 
15  regarding  commercial  red  snapper 
fishing  seasons  have  potential  impacts 
on  revenues.  These  impacts  have  been 
determined  to  reduce  ex-vessel  revenues 
by  an  unknown  amount. 

The  potential  reduction  in  revenues 
due  to  the  non-fish  trap  harvest 
provision  is  imknovm.  The  proposed 
increase  in  minimum  size  limit  for 
vermilion  snapper  would  reduce 
commercial  ex-vessel  revenues  by  less 
than  5  percent,  since  landings 
reductions  have  been  estimated  to  be 
only  about  1.6  percent.  On  the  other 
hand,  the  minimum  sia»  limit  increase 
would  reduce  recreational  landings  by 
about  23  percent,  primarily  in  the  for- 
hire  sector.  The  ptoposed  removal  of 
species  from  the  FMP  and  20-fish 
aggregate  bag  limit  are  not  expected  to 
reduce  revenues. 

Revenue  reduction  fiom  the  proposed 
spawning  season  closure  for  greater 
amberjack  could  be  as  high  as  22 
percent.  While  amberjack  revenues 
account  for  only  4.7  percent  of 
commercial  reef  fish  revenues,  a 
revenue  reduction  of  22  percent  for 
those  fishermen  who  target  amberjack 
would  be  significant. 

The  total  public  burden  to  comply 
with  the  provisions  of  Amendment  15 
has  been  estimated  at  $35,000 
annually — an  insignificant  portion  of 
the  total  industry  costs.  However,  entry 
costs  by  new  red  snapper  fishery 
participants  could  account  for  more 
than  5  percent  of  total  operating  costs. 
As  a  result,  annual  compliance  costs 
(e.g..  annualized  capital,  operating, 
reporting)  co\ild  increase  total  costs  of 
production  for  some  small  entities  by 
more  than  5  percent. 

The  IRFA  also  discusses  information 
available  regarding  the  ability  of  small 
business  fishing  firms  to  finance  items 
such  as  a  switch  to  new  gear.  Available 
information,  however,  is  not  sufficient 
to  estimate  whether  capital  costs  of 
compliance  represent  a  significant 
portion  of  capital  available  to  small 
entities. 

It  is  unknown  whether  this  proposed 
rule  is  likely  to  result  in  2  percent  of  the 


small  entities  affected  being  forced  to 
cease  business  operations.  The  adoption 
of  a  license  limitation  system  would 
preclude  some  vessels  from  re-entering 
the  commercial  red  snapper  fishery 
without  leasing  or  buying  licenses,  but 
those  vessels  could  still  harvest  other 
reef  fish  if  they  possess  valid 
conunercial  reef  fish  permits.  The 
vermilion  snapper  minimum  size  limit 
and  spawning  season  closure  for  greater 
amberjack  would  reduce  revenues  of 
some  vessels,  but  the  affiected  entities 
are  not  expected  to  cease  opmation. 

No  duplicative,  overlapping,  or 
conflicting  Federal  rules  have  been 
identified.  The  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  proposed  rule  are 
not  materially  diffiereift  from  the  ciirrent 
practice,  with  the  possible  exception  of 
license  renewal.  No  additional 
professional  skills  are  required  to 
comply  with  the  proposed  rule. 

The  Council  considered  several  types 
of  alternatives  designed  to  meet  the 
FMP  objectives.  With  respect  to  the 
license  limitation  program,  the  status 
quo  (i.e.,  continuation  of  the  current 
endorsement  system)  is  not  considered 
a  viable  alternative  since  it  provides 
little  opportunity  for  new  entities  to 
enter  the  fishery.  Some  imknown 
amount  of  revenue  could  be  forgone  by 
adopting  the  proposed  split  monthly 
harvest  period  alternative.  Other 
specific  alternatives  were  considered, 
but  are  generally  found  to  be  more 
costly  to  the  fishery  participants. 

Regarding  vermilion  snapper 
minimum  size  limits,  under  the  status 
quo  (i.e.,  an  8-lnch  (20.3-cm)  size  limit 
after  expiration  of  the  interim  rule)  the 
status  of  the  stocks  would  deteriorate, 
which  could  have  potentially  significant 
adverse  short-term  impacts  on  the  stock 
and  the  industry  over  the  long-run.  The 
other  rejected  vermilion  snapper 
management  alternative  was  a  12— inch 
(30.5-cm)  minimum  size  limit.  This 
rejected  alternative  could  effect  an 
inunediate  and  substantial  revenue 
reduction  on  both  the  commercial 
vessels  and  for-hire  vessels  by 
potentially  causing  a  loss  of  as  much  as 
25  percent  and  69  percent  in  landings, 
respectively. 

Regarding  the  spawning  season 
closure  for  greater  amberjack,  both 
rejected  alternatives  would  have  less 
adverse  short-term  impacts  on  fishing 
participants.  However,  the  proposed 
spawning  season  closure  responds  to 
landings  information  indicating  a 
declining  status  of  the  stock;  therefore, 
the  proposed  spawning  season  closure 
could  prevent  potential  long-term 
negative  impacts  associated  with  the 
two  rejected  alternatives. 
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The  alternatives  proposed  in  the 
remainder  of  Amendment  15,  compared 
to  the  corresponding  rejected 
alternatives,  were  generally  shown  to 
better  address  problems  in  the  fishery. 
A  copy  of  the  IRFA  is  available  bom.  the 
Council  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

This  rule  contains  two  new,  one-time 
collection-of-information  requirements 
subject  to  the  PRA — namely,  the 
submission  of  copies  of  agreements 
whereby  a  vessel's  record  of  landings 
was  not  transferred  when  the  vessel  was 
sold  and  the  submission  of  appeals  of 
the  Regional  Administrator's  initial 
determination  of  eligibility  for  historical 
captain  status  or  a  Class  2  red  snapper 
license.  These  collection-of-information 
requirements  have  been  submitted  to 
OMB  for  approval.  The  public  reporting 
burdens  for  these  collections  of 
information  are  estimated  at  15  and  45 
minutes  per  response,  respectively, 
including  the  time  for  reviewing 
instructions,  searching  existii^  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collections  of 
information. 

Public  comment  is  sought  regarding: 
Whether  these  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  burden  estimates; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collections  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  tedmology.  Send  comments 
on  these,  or  any  other  aspects  of  the 
collections  of  information,  to  NMFS  and 
OMB  (see  ADDRESSES). 

This  rule  would  continue  in  effisct  the 
collection-of-information  requirement 
associated  with  the  transfer  or  renewal 
of  commercial  red  snapper 
endorsements,  which  would  be  applied 
to  commercial  red  snapper  licenses 
imder  Amendment  15.  This  collection 
of  information  was  previously  approved 
by  OMB  imder  OMB  control  number 
0648-^205. 


List  of  Sobjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  October  17, 1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  822— FISHERIES  OF  THE 
CARIBBEAN.  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Aatfaority:  16  U.S.C  1801  etsaq. 

2.  In  §  622.4,  paragraph  (a) 
introductory  text,  paragraph  (a)(2) 
heading,  and  paragraphs  (a)(2)(ix).  (d). 
(g),  (i)  through  (1),  and  (p)  are  revised  to 
read  as  follows: 


%922A    Pennltsandl 

(a)  Permits  required.  To  conduct 
activities  in  fisheries  governed  in  this 
part,  valid  permits,  licenses,  and 
endorsements  are  required  as  follows: 

(2)  Conunercial  vessel  pennits, 
licenses,  and  aidorsements. 


(ix)  Gulf  red  snapper.  For  a  person 
aboard  a  vessel  for  which  a  conunercial 
vessel  permit  for  Gulf  reef  fish  has  been 
issued  to  retain  red  snapper  under  the 
trip  limits  specified  in  §  622.44(e)(1)  o^ 
(2),  a  Class  1  or  Class  2  Gulf  red  snapper 
license  must  have  been  issued  to  the 
vessel  and  must  be  on  board.  See 
paragraph  (p)  of  this  section  regarding 
initial  issue  of  red  snapper  licenses. 
•        *        •        *        • 

(d)  Fees.  A  fee  is  charged  for  each 
application  for  a  permit,  license,  or 
endorsement  submitted  under  this 
section,  for  each  request  for  transfer  or 
replacement  of  such  permit,  license,  or 
endorsement,  and  for  each  fish  trap  or 
sea  bass  pot  identification  tag  required 
under  §  622.6(b)(l)(i).  The  amount  of 
each  fee  is  calculated  in  accordance 
with  the  procedures  of  the  NOAA 
Finance  Handbook,  available  firom  the 
RD,  for  determining  the  administrative 
costs  of  each  special  product  or  service. 
The  fee  may  not  exceed  such  costs  and 
is  specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  application,  request  for  transfer  or 
replacement,  or  request  for  fish  trap/sea 
bass  pot  identification  tags. 
***** 

(g)  Transfer.  A  vessel  permit,  license, 
or  endorsement  or  dealer  permit  issued 


under  this  section  is  not  transferable  or 
assignable,  except  as  provided  in 
paragraph  (m)  of  this  section  for  a 
commercial  vessel  permit  for  Gulf  reef 
fish,  paragraph  (n)  of  this  section  for  a 
fish  trap  endorsement,  or  paragraph  (p) 
of  this  section  for  a  red  snapper  license. 
A  person  who  acquires  a  vessel  or       *" 
dmlership  who  desires  to  conduct 
activities  for  which  a  permit,  license,  or 
endorsement  is  required  must  apply  for 
such  permit,  license,  or  endorsement  in 
accordance  with  the  provisions  of  this 
section.  If  the  acquired  vessel  or 
dealersl^p  is  currentiy  permitted,  the 
application  must  be  accompanied  by  the 
original  permit  and  a  copy  of  a  signed 
bill  of  sale  or  equivalent  acquisition 
papers. 

(i)  Display.  A  vessel  permit,  license, 
or  endorsement  issued  under  this 
section  must  be  carried  on  board  the 
vessel.  A  dealer  permit  issued  under 
this  section,  or  a  copy  thereof,  must  be 
available  on  the  dealer's  premises.  In 
addition,  a  copy  of  the  dealer's  permit 
must  accompany  each  vehicle  that  is 
used  to  pick  up  Erom  a  fishing  vessel 
reef  fish  harvested  from  the  Gulf  EKZ. 
The  operator  of  a  vessel  must  present 
the  permit,  license,  or  endorsement  fier 
inspection  upon  the  request  of  an 
audiorized  c^oet.A  dealer  or  a  vehicke 
operator  must  present  the  permit  or  a 
copy  for  inspection  upon  the  request  of 
an  authorized  officer. 

(j)  Sanctions  and  denials.  A  permit, 
license,  or  endorsement  issued  pursuant 
to  this  section  may  be  revoked, 
suspended,  or  modified,  and  a  permit, 
license,  or  endorsement  application  may 
be  denied,  in  accordafice  with  the 
procedures  governing  enforcement- 
related  permit  sanctions  and  denials 
found  at  15  CFR  part  904.  subpart  D. 

(k)  Alteration.  A  permit,  license,  or 
endorsement  that  is  altered,  erased,  or 
mutilated  is  invalid. 

(1)  Replacement.  A  replacement 
permit,  license,  or  endorsement  may  be 
issued.  An  application  for  a  replacement 
permit,  license,  or  endorsement  is  not 
considered  a  new  application. 

(p)  Gulf  red  snapper  licenses — (1) 
Qass  1  licenses.  To  be  eligible  for  the 
2,000-lb  (907-kg)  trip  limit  for  Gulf  red 
snapper  specified  in  §  622.44(e)(1),  a 
vessel  must  have  been  issued  both  a 
valid  commercial  vessel  permit  for  Gulf 
reef  fish  and  a  valid  Class  1  Gulf  red 
snapper  license,  and  such  permit  and 
license  must  be  on  board. 

(2)  Class  2  licenses.  To  be  eligible  for 
the  200-lb  (91-kg)  trip  limit  for  Gulf  red 
snapper  specified  in  §  622.44(e)(2),  a 
vessel  must  have  been  issued  both  a 
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valid  commercial  vessel  pennit  for  Gulf 
reef  fish  and  a  valid  Class  2  Gulf  red 
snapper  license,  and  such  pennit  and 
license  must  be  on  board. 

(3)  Operator  restriction.  An  initial 
Gulf  red  snapper  license  that  is  issued 
for  a  vessel  baJsed  on  the  qualification  of 

/Wet  operator  or  historical  captain  is  valid 
only  when  that  operator  or  historical 
captain  is  the  operator  of  the  vessel. 
When  applicable,  this  operator 
restriction  is  shown  on  the  hcense. 

(4)  Transfer  of  Gulf  red  snapper 
licenses.  A  red  snapper  license  may  be 
transferred  to  a  vessel  owner 
independently  of  a  commercial  vessel 
permit  for  Gulf  reef  fish  by  completing 
the  transfer  information  on  the  reverse 
of  the  license  and  returning  it  to  the  RD. 

(5)  Initial  issue  of  Gulf  red  snapper 
licenses — (i)  Class  1  licenses.  (A)  An 
initial  Class  1  license  is  issued  for  the 
vessel  specified  by  the  holder  of  a  valid 
red  snapper  endorsement  on  Kfarch  1, 
1997.  and  to  a  historical  captain.  In  the 
event  of  death  or  disability  of  such 
holder  between  March  1, 1997,  and  the 
date  Class  1  licenses  are  issued,  the 
Class  1  license  is  issued  for  the  vessel 
specified  by  the  person  to  whom  the  red 
snapper  endorsement  was  transferred. 

(B)  Status  as  a  historical  captajn  is 
based  on  information  collected  under 
Amendment  9  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
A  historical  captain  is  an  operator 
who — 

(1)  From  November  6. 1989,  through 
1993,  fished  solely  under  verbal  or 
written  share  agreements  with  an 
owner,  and  such  agreements  provided 
for  the  operator  t(Mbe  responsible  for 
hiring  the  crew,  who  was  paid  from  the 
share  under  his  or  her  control; 

U)  Landed  from  that  vessel  at  least 
5.000  lb  (2,268  kg)  of  red  snapper  per 
year  in  2  of  the  3  years  1990, 1991,  and 
1992: 

[3)  Derived  more  than  50  percent  of 
his  or  her  earned  income  from 
commCTcial  fishing,  that  is.  sale  of  the 
catch,  in  each  of  the  years  1989  through 
1993;  and 

(4)  Landed  red  snapper  prior  to 
November  7, 1989. 

(ii)  Qass  2  licenses.  (A)  An  initial 
Qass  2  license  is  issued  for  the  vessel 
specified  by  an  owner  or  operator  whose 
income  qualified  for  a  commercial 
vessel  {>ermit  for  reef  fish  that  was  valid 
on  March  1, 1997,  and  such  owner  w 
operator  was  the  person  whose  earned 
income  qualified  for  a  commercial 
vessel  permit  for  reef  fish  that  had  a 
landing  ol  rod  snapper  during  the 
period  from  January  1, 1990.  through 
February  28, 1997. 


(B)  For  the  purpose  of  paragraph 
(p)(5)(ii)(A)  of  this  section,  landings  of 
red  snapper  are  as  recorded  in  the 
information  collected  under 
Amendment  9  to  the  FMP  for  the  period 
1990  through  1992  and  in  fishing  vessel 
logbooks,  as  required  under 
§622.5(a)(l)(ii),  received  by  the  SRD  not 
later  than  March  31,  1997.  for  the  period 
bom  January  1, 1993,  through  F^uiiary 
28, 1997. 

(C)  A  vessel's  red  snapper  landings 
record  during  the  period  from  January  1, 
1990,  through  F^ruary  28, 1997.  is 
retained  by  the  owner  at  the  time  of  the 
landings  if  he  or  she  transferred  the 
permit  to  another  vessel  owned  by  him 
or  her.  When  a  vessel  has  had  a  change 
of  ownership  and  concurrent  transfer  of 
its  permit,  the  vessel's  red  snapper 
landings  record  is  credited  to  tha  owmer 
of  that  vessel  on  March  1,  1997,  unless 
there  is  a  legally  binding  agreement 
under  which  a  previous  owner  retained 
the  landings  record.'  An  owner  who 
claims  such  retention  of  a  landings 
record  must  submit  a  copy  of  the 
agreement  to  the  RD  postmarked  or 
hand  delivered  not  later  than  January  6. 
1998. 

(6)  Implementation  procedures — (i) 
Initial  notification.  The  RD  will  notify 
each  owner  of  a  vessel  that  had  a  valid 
permit  for  Gulf  reef  fish  on  March  1, 
1997,  each  operator  whose  earned 
income  qualified  for  a  valid  permit  on 
that  date,  and  each  potential  historical 
captain  of  his  or  her  eligibility  for  a 
Class  1  or  Class  2  red  snapper  license. 
Initial  determinations  of  eligibiUty  will 
be  based  on  NMFS'  records  of  red 
snapper  endorsements,  red  snapper 
landings  during  the  period  from  January 
1, 1990,  throu^  February  28, 1997,  and 
applications  for  historical  captain  status 
under  Amendment  9  to  the  FMP.  An 
owner,  operator,  or  potential  historical 
captain  who  concius  with  NMFS'  initial 
determination  of  eligibihty  need  take  no 
further  action — if  determined  to  be 
eligible,  an  appropriate  license  will  be 
issued  not  later  than  January  23,  1998. 

(ii)  Appeals.  (A)  An  appeal  of  the  RD's 
initial  decision  regarding  eligibility  for 
historical  captain  status  or  for  a  Qass  2 
red  snapper  licease  may  be  submitted 
for  reconsideration  solely  by  the  RD  or 
to  an  ad  hoc  appeals  conunittee 
consisting  of  the  principal  state  officials 
who  are  members  of  the  GMFMC,  or 
their  designees. 

(B)  The  RD  and  the  appeals  committee 
are  empowered  only  to  deliberate 
whether  the  eligibility  criteria  in 
paragraph  (p)(5)  of  this  section  were 
applied  correcUy  in  the  appellant's  case. 
In  making  that  determination,  the  RD  or 
the  appeals  committee  members  will 
consider  only  disputed  calculations  and 


determinations,  including  disputed 
transfers  of  landings  records,  based  on 
the  dociunentation  provided.  Neither 
the  appeals  committee  nor  the  RD  is 
empowered  to  consider  whether  a 
person  should  have  been  eligible  for 
historical  captain  status  or  a  Class  2 
license  because  of  hardship  or  other 
factors. 

(C)  A  written  request  for 
consideration  of  an  appeal  must  be 
submitted  to  the  RD  postmarked  or  hand 
delivered  not  later  than  January  13, 
1998,  and  must  provide  written 
documentation  supporting  the  basis  for 
the  appeal.  An  appellant  may  also  make 
a  personal  appearance  before  the 
appeals  committee.  If  consideration  by 
the  appeals  committee  is  requested, 
such  request  constitutes  the  appellant's 
written  authorization  under  section 
402(b)(1)(F)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C  1801  et  seq.)  for  the  RD 
to  make  available  to  the  appeals 
committee  members  such  confidential 
catch  and  other  records  as  are  pertinent 
to  the  matter  being  appealed. 

(D)  The  appeals  committee  will  meet 
only  once  to  consider  appeals  submitted 
within  the  time  period  specified  in 
paragraph  (pK6)(iii)(C)  of  this  section. 
Members  of  the  appeals  committee  will 
provide  their  individual 
recommendations  for  each  appeal 
reCaried  to  the  committee  to  the  RD. 
Members  of  the  appeals  committee  may 
comment  upon  whether  the  eligibility 
criteria  were  correctly  applied  in  each 
case,  based  solely  on  the  available 
record,  including  documentation 
submitted  by  the  appellant.  The  RD  will 
decide  the  appeal  based  on  the  initial 
eligibility  criteria  in  paragraph  (p)(5)  of 
this  section  and  the  available  record, 
including  documentation  submitted  by 
the  appellant  and,  if  the  appeal  is 
considered  by  the  appeals  committee, 
the  recommendations  and  comments 
bom  members  of  the  appeals  conunittee. 
The  RD  will  notify  the  appellant  of  the 
decision  and  the  reason  therefore,  in 
writing,  normally  within  15  days  of 
receiving  the  recommendations  of  the 
appeals  committee  members.  The  RD's 
decision  will  constitute  the  final 
administrative  action  by  NMFS  on  an 
appeal. 

3.  In  §  622.7,  {>aragraphs  (a)  through 
(c)  are  revised  to  read  as  follows: 

f822.7    ProMilllona. 

•        •        »        •        • 

(a)  Engage  in  an  activity  for  which  a 
valid  Federal  pennit,  license,  or 
endorsement  is  required  under  §622.4 
or  §622.17  without  such  permit, 
license,  or  endorsement. 


WY" 
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(b)  Falsify  information  on  an 
application  for  a  permit,  license,  or 
endorsement  or  submitted  in  support  of 
such  application,  as  specified  in 

§  622.4(b).  (g).  or  (p)  or  §622.17. 

(c)  Fail  to  display  a  pennit,  license,  or 
endorsement,  as  specified  in  §  622.4(i) 
or  §622. 17(g). 

4.  In  §  622.34.  a  sentence  is  added  at 
the  end  of  paragraph  (g)(1)  and 
paragraph  (1)  is  revised  to  read  as 
follows: 


1622^    OuMEEZ 


poasessed  under  the  bag  limit,  as 
specified  in  §  622.45(cXl). 

•        •        •        •        • 

6.  In  §622.39.  paragraph  (a)(2) 
introductory  text  is  republished, 
paragraph  (a)(2Miv)  is  added,  and 
paragraph  (b)(l)(v)  is  revised  to  reed  as 
follows: 


(1)  *  *  *  The  provisipns  of  this 
paragraph  (g)(1)  do  not  apply  to  the 
following  species:  dwarf  sand  perch, 
hogfish,  queen  triggerfish,  and  sand 
perch. 
•        •        •        •        • 

(I)  Closures  of  the  commercial  fishery 
for  red  snapper.  The  ctHnmercial  fishery 
for  red  snapper  in  or  bom  the  Gulf  EEZ 
is  closed  from  January  1  to  noon  on 
February  1  and  thereafter  from  noon  on 
the  15th  of  each  month  to  noon  on  the 
first  of  each  succeeding  month.  All 
times  are  local  times.  During  these 
closed  periods,  the  possession  of  red 
snapper  in  or  from  the  Gulf  EEZ  and  in 
the  Gulf  on  board  a  vessel  for  which  a 
commercial  permit  for  Gulf  reef  fish  has 
been  issued,  as  required  under 
§  622.4(a)(2)(v),  without  regard  to  whne 
such  red  snapper  were  harvested,  is 
limited  to  the  bag  and  possession  limits. 
as  specified  in  §  622.39(b)(l)(iii)  and 
(b)(2),  respectively,  and  such  red 
snapper  are  sul^ect  to  the  prohibition  on 
sale  or  purchase  of  red  snapper 
possessed  under  the  bag  limit,  as 
specified  in  §  622.45(c)(1). 

5.  In  §  622.36,  the  introductory  text 
and  paragraphs  (a),  (b),  and  (c)  are 
redesignated  as  paragraph  (b) 
introductory  text  and  paragraphs  (bXl). 
(b)(2),  and  (b)(3),  respectively,  and 
paragraph  (a)  is  added  to  read  as 
follows: 


(a)  During  March,  April,  and  May, 
each  year,  the  possession  of  greater 
amberjack  in  or  from  the  Gulf  EEZ  and 
in  the  Gulf  on  board  a  vessel  for  which 
a  comnmcial  pennit  for  Gulf  reef  fish 
has  been  issued,  as  required  under 
§622.4(a)(2)(v),  without  regard  to  where 
such  greater  amberjack  were  harvested, 
is  limited  to  the  bag  and  possession 
limits,  as  specified  in  §622.39(b)(l)(i) 
and  (b)(2),  respectively,  and  such  greater 
amberjack  are  subject  to  the  prohibition 
on  sale  or  purchase  of  greater  amberjack 


f822J0    Bagandi 

w  •  •  • 

(2)  Paragraph  (aKl)  of  this  section 
notwithstanding,  bag  and  possession 
limits  also  apply  for  Gulf  reef  fish  in  or 
from  the  EEZ  to  a  person  aboard  a  vessri 
that  has  on  board  a  commercial  permit 
forGulf  reef  fish — 


(iv)  When  the  vessel  has  on  board  or 
is  tending  any  trap  other  than  a  fish  trap 
authorized  under  §  622.40(a)(2),  a  stone 
crab  trap,  or  a  spiny  lobster  trap. 

(b)*** 

(v)  Gulf  reef  fish,  combined, 
excluding  those  specified  in  paragraphs 
(bMl)(i)  through  (iv)  of  this  section  and 
excluding  dwarf  sand  perch,  hogfish, 
queen  triggerfish.  and  sand  perch — 20. 

7.  In  §  622.42,  paragraph  (a)(lHi)  is 
revised  to  read  as  follows: 


§822.42 

(a)  •  •  • 

(1)  *  •  • 

(i)  Red  snapper^-4.65  million  lb  (2.11 
million  kg),  rotmd  weight,  apportioned 
as  follows: 

(A)  3.06  million  lb  (1.39  million  kg) 
available  at  noon  on  F^ruary  1  each 
year,  subject  to  the  closure  provisions  of 
§§622.34(1)  and  622.43(aKlHi)- 

(B)  The  remainder  available  at  nocm 
on  September  1  each  year,  subject  to  the 
closure  provisions  of  §§  622.340)  and 
622.43(a)(l)(i). 


8.  In  §  622.44,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  IIT7  H    Commereial  trip  Hmits. 

(e)  Gulf  red  snapper.  (1)  The  trip  limit 
for  red  snapper  in  or  from  the  Gulf  for 
a  vessel  that  has  on  board  a  valid 
commercial  permit  for  Gulf  reef  fish  and 
a  valid  Class  1  red  snapper  license  is 
2,000  lb  (907  kg),  round  or  eviscerated 
weight 

(2)  The  trip  limit  for  red  snapper  in 
or  from  the  Gulf  for  a  vessel  that  has  on 
board  a  valid  commercial  permit  for 
Gulf  reef  fish  and  a  valid  Class  2  red 
snapper  license  is  200  lb  (91  kg),  round 
or  eviscerated  weight 

(3)  The  trip  limit  for  red  snapper  in 
or  from  the  Gulf  for  any  other  vessel  for 


which  a  commercial  permit  for  Gulf  reef 
fish  has  been  issued  is  zero. 

(4)  As  a  condition  of  a  commercial 
vessel  permit  for  Gulf  reet  fish,  as 
required  under  §  622.4(a)(2)(v),  without 
re^rd  to  where  red  snapper  are 
harvested  or  possessed,  a  vessel  that  has 
been  issued  such  pennit — 

(i)  May  not  possess  red  snapper  in  or 
from  the  Gulf  in  excess  of  the 
appropriate  vessel  trip  limit,  as 
specified  in  paragraphs  (e)(1)  through 
(3)  of  this  section. 

(ii)  May  not  transfer  or  receive  at  sea 
red  snapper  in  or  from  the  Gulf. 

^ipeMliz  A  to  Part  822  fAwitiWril 

9.  In  Table  3  of  appendix  A  to  part 
622,  the  femily  Haemulidae — Grunts 
and  die  three  species  and  scientific 
names  thereunder  are  removed;  imder 
the  femily  Serranidae,  the  species  Bank 
sea  bass.  Rock  sea  bass,  and  Black  sea 
bass  and  their  scientific  names  are 
removed  and  the  femily  name 
"Serranidae — Sea  Basses  and  Groupers" 
is  revised  to  read  "Serranidae — 
.  Groupers";  and  the  femily  Sparidae — 
Porgies  and  the  six  species  and 
scientific  names  thereimder  are 
removed. 
IFR  Doc.  97-28166  FiM  10-22-97;  8:45  am) 


DEPARTMBIT  OF  COMMERCE 
Nattonal  OoMnic  and  AtmocptMric 


SOCFRPartMS 

[LO.  101497F) 

New  England  Flihary  ManagwiMnt 
CouncU;  Public  MMdng 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fish«y 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  to  consider 
actions  afiecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  be  held  on 
Wednesday.  November  5, 1997,  at  10 
a.m.,  and  on  Thursday.  November  6, 
1997,  at  8:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  km  by  the  Bay,  88  Spring 
Street,  Portland,  ME;  telephone  (207) 
775-2311.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishny  Management 
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Council,  5  Broadway,  Saugus,  MA 
01906-1097;  telephone:  (781)  231-0422. 

FOR  FURTHER  MFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(781)  231-0422. 

SUPPLEMENTARY  MFORMATKM: 

WediMMiay.  Noremlwr  5, 1997 

After  introductions,  the  Council 
meeting  will  begin  with  a  presentation 
on  a  Council  plan  to  addr»BS 
Sustainable  Fisheries  Act  requirements 
and  the  13  overfished  stocks  recently 
identified  in  the  NMFS  report  entitled 
"Statiis  of  Fisheries  of  the  United 
States."  The  Habitat  Committee  will 
review  its  discussions  about  the 
Council's  essential  fish  habitat  (EFH) 
amendment  process  and  habitat 
requirements  for  fishery  management 
plans  (FMPs).  Following  a  mid-day 
break,  the  Whiting  Committee  will 
provide  an  update  on  progress  to 
develop  a  whiting  amendment  to  the 
Northeast  Multispecies  FMP  and.  if 
necessary,  will  seek  approval  of  this 
ongoing  process.  The  Groundfish 
Committee  wrill  racommend  initial 
action  on  a  framework  adjustment  to  the 
Northeast  Multispecies  FMP  to  establish 
an  exempted  gillnet  fishery  for  dogfish 
in  the  area  of  Nantucket  Shoals  and 
waters  east  of  Cape  Cod.  The 
Groundfish  Committee  will  also 
recommend  initial  action  on  a  second 
framework  adjustment  to  shorten  the 
duration  of  the  Cultivator  Shoal  and 
Small  Mesh  Area  2  exempted  fisheries. 
There  will  be  a  discussion  and  possible 
action  on  other  items  including  (a) 
options  for  regulating  trawl  ground  gear, 
particularly  "street  sweepers";  (b)  a 
strategy  io  address  overfished 
groundfish  stocks  listed  in  the  above- 
mentioned  NMFS  report;  (c)  options  to 
allow  scalloping  in  groundfish  closed 
areas;  and  (d)  halibut  management.  The 
Mid-Atlantic  Plans  Committee  will 
review  its  reconmiendations  to  the  Mid- 
AUantic  Fishery  Management  Council 
concerning  the  management  of 
mahogany  quahogs  in  the  Gulf  of  Maine. 
The  Chairman  of  the  Council's  Lobster 
Committee  will  discuss  the  Atlantic 
States  Marine  Fisheries  Commission's 
(ASMFC's)  response  to  the  Council 
about  options  for  meeting  the  Federal 
mandate  to  develop  a  plan  to  end 
overfishing  and  to  rebuild  the  lobster 
resource.  There  may  be  a  decision  on 
future  Council  involvement,  including 
consideration  of  ASMFC's  revised  draft 
plan  and  possible  Council  development 
of  a  new  amendment  by  October  1998. 


ThoTMUy,  November  6, 1997 

The  Council  may  consider  and 
approve  monkfish  management 
measures  for  inclusion  in  Amendment  9 
to  the  Northeast  Multispecies  FMP. 
There  may  also  be  a  request  to  the 
Secretary  of  Commerce  to  implement 
interim  management  measures  for  the 
monkfish  fishery.  The  Sea  Scallop 
Committee  mil  provide  an  update  on 
the  Amendment  7  (consolidation  of 
days-at-sea  and  closed  area 
management)  public  hearings.  There 
will  be  a  presentation  on  the  results  of 
the  1997  NMFS  sea  scallop  survey 
followed  by  possible  action  to  adjust 
days-at-sea  allocations  for  1998.  "The 
Council  will  review  and  approve 
objectives  and  discuss  potential 
management  alternatives  for  the  Herring 
Fishery  Management  Plan.  After  the 
mid-day  break,  NMFS  staff  will  report 
on  an  experiment  to  evaluate  vessel- 
monitorijog  system  effectiveness.  The 
Professional  Standards  and  Practices 
Committee  will  recommend  Coimcil 
approval  of  standards  for  participation 
In  experimental  and  exempted  fisheries 
and  mechanisms  to  establish  an 
industry-funded  fisheries  observer 
program.  The  Enforcement  Committee 
Report  will  include  recommendations 
on  the  implementation  and  the  use  of 
vessel  monitoring  systems.  Following 
this  discussion,  there  will  be  reports 
bom  the  Council  Chairman,  Executive 
Director,  NMFS  Regional  Administrator, 
Northeast  Fisheries  Science  Center  and 
Mid-Atlantic  Fishery  Management 
Council  liaisons,  and  representatives  of 
the  Coast  Guard  and  the  ASMFQ  The 
meeting  will  adjourn  after  the 
conclusion  of  any  other  outstanding 
business. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Coimcil  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howaid  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Aatkority:  16  US.C.  1801  et  seq. 


Dated:  October  16, 1997. 
Bmce  Moraliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  Sational  tAarine  Fisheries  Service. 
[PR  Doc.  97-27967  Filed  10-22-97;  8:45  am) 
I  COM  3S1»-t2-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

60CFRPart660 
p.0. 100SS7C] 

Hsiwfies  Off  West  Coast  States  and  in 
tt>e  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  hearings. 

summary:  The  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  series  of  public  hearings  on  a 
proposed  Amendment  13  to  its  Fishery 
Management  Plan  for  Commercial  and 
Recreational  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California  (FMP).  The  amendment 
proposes  alternative  management 
objectives  for  Oregon  coastal  natiiral 
coho. 

DATES:  The  Council  will  hold  hearings 
on  Monday,  October  27, 1997  at  7  p.m. 
and  Tuesday,  October  28,  1997  at  7  p.m. 
and  will  consider  the  amendment 
during  its  meeting  Tuesday,  November 
4, 1997.  Written  comments  must  be 
received  by  the  Council  no  later  than 
noon,  October  29, 1997,  to  assure  time 
for  processing  and  distribution  before 
final  consideration  of  the  amendment  by 
the  Council. 

ADDRESSES:  The  Monday,  October  27 
hearing  will  be  held  at  the  Red  Lion  Inn. 
Pacific  Room,  400  Industry,  Astoria,  OR; 
trlephone  (503)  325-7373.  The  Tuesday, 
October  28  bearing  will  be  held  at  the 
Pony  Village  Motor  Inn,  Ballroom, 
Virginia  Avenue,  North  Bend,  OR; 
telephone  (541)  756-3191.  The  Council 
will  meet  Tuesday,  November  4  at  the 
Sheraton  Portiand  Airport  Hotel,  8235 
NE  Airport  Way.  Portiand.  OR.  Send 
written  comments  to:  Mr.  Lawrence  D. 
Six,  Executive  Director,  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Salmon  Fishery  Management 
Coordinator,  Pacific  Fishery 
Management  Council,  at  (503)  326- 
6352. 
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SUPPLEMENTARY  MFORMATKM:  The 
Council  requests  public  conunents  on 
"Draft  Amendment  13  to  the  Fishery 
Management  Plan  for  Commercial  and 
Recreational  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California."  Amendment  13  proposes 
alternative  management  objectives  for 
Oregon  coastal  natural  coho  that  are 
complementary  to  the  Oregon  Coastal 
Salmon  Restoration  Initiative  developed 
to  assure  protection  of  this  stock 
without  listing  under  the  Endangered 
Species  Act.  The  amendment  dociunent 
contains  a  brief  description  of  the 
proposed  amendment  along  with  a  draft 
environmental  assessment,  regulatory 
impact  review/initial  regulatcny 


flexibility  analysis,  statement  of 
consistency  with  coastal  zone 
management  programs,  and  review  of 
other  applicable  law  which  could  be 
affected  by  the  amendment 

Copies  of  the  amendment  are 
available  fit}m  the  Council  office.  Those 
wishing  to  submit  oral  or  written 
testimony  may  do  so  at  the  hearings,  or 
in  writing  (See  ADDRESSES).  Written 
comments  addressed  to  the  Council 
office  shoidd  be  received  no  later  than 
noon.  October  29. 1997.  to  assure  time 
for  processing  and  distribution  before 
final  consideration  of  the  amendment  by 
the  Council. 

The  public  may  abo  provide  oral  and 
written  comments  on  the  amendment 


during  the  Council  session  on  Tuesday, 
November  4  in  Portland  (See 
ADDRESSES). 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Eric  W.  Greene  A 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 

Antliority:  16  U.S.C  1801  et  seq. 
Dated:  October  17, 1997. 
ban  Moraliead, 

Acting  Director,  Office  of  SuMtainable 
Fisheries.  National  Marine  Fishaies  Service. 
[FR  Doc.  97-28133  Filed  10-22-97;  8:45  am) 
HUMQ  OOOC  361»4t^    . 
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DEPARTMENT  OF  AOMCULTURE 


Independence  Avenue,  S.W.,  requlremente  of  35  U.S.C  209  and  37 

Washington,  D.C  20250.  Telephone  CFR  404.7. 

(202)  720-3803.  Ikkwd  M.  fany,  |r^ 

Dooa  at  Washington.  D.C.  diis  7th  day  of  AsMittant  Adnunistrator. 

OctofaOT  1997.  [FR  Doc.  97-28007  FUed  10-22-97;  8:45  ami 

HflJayriaaalai.  mutm  com  ttn-n^ 

Und»rSecntaty,RetmutA,Bducatioa.and  ___ 

ScamMnics. 

[FR  Doc  97-28008  Filed  10-22-97;  8.-45  am]  DEPARTMENT  OF  AGRICULTURE 

Food  and  Constanar  Sarvlca 


NoHoa  of  Stialaglc  Planning  Taak 
Foroa  Maatfng 

AOBCY:  Reaeaich.  Educatioo.  and 
Economics,  USDA. 
HCVtm:  Nodes  of  meeting. 

IWKtnr  The  United  States  Depaitment 
of  Agriculture  announces  a  meeting  of 
the  Strategic  Planning  Task  Force  on 
Research  Facilities. 
aUPWJMPfffAWT  arOWATWW:  The 
Strategic  Planning  Task  Force  on 
Research  Facilities,  currently  consisting 
of  14  members,  is  scheduled  to  meet  for 
the  third  of  eight  planned  meetings.  The 
meeting  is  scheduled  to  be  held  at  the 
Presidio  of  San  Francisco  Military 
Reserve,  San  Francisco,  California, 
beginning  at  1  p.m.  on  December  2  and 
concluding  at  5  p.m.  on  Thursday, 
December  4.  The  meeting  will  be  a 
review  of  progress  of  the  Task  Force  and 
will  devote  1  day  to  a  discussion 
r^arding  Federal,  state  and  private 
roles  in  agriciiltural  research. 
Anticipated  is  a  tour  of  the  Western 
Region  Nutrition  Laboratory  and 
presentations  by  Agricultural  Research 
Servica,  Forest  Service,  and  univenity 
officials. 

rimes  and  Dates:  December  2, 1997, 
1  p.m.-5  p.m.;  December  3,  1997, 
8  ajn.-5  pan.;  and  DeoBmber  4. 1997. 
8  a.m.-5  p.m. 

Place:  Presidio  of  San  Francisco 
Military  Reserve,  San  Francisco,  CA 
94133. 

Type  of  Meeting-'  Ooen  to  the  PuUic 

Comments:  The  puoUc  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  listed 
below. 

ran  RNVTHER  BrOnMATIOM  CONTACT: 
Mitch  Geasler.  Proiect  Director,  Strategic 
Planning  Task  Force  on  Research 
Facilities.  Room  212-W,  ]amie  L. 
Whitten  Building.  USDA.  1400 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Raaaarch  Sarvica 
No«ioa  of  Mant  To  Qrant  Exclualva 


Agancy 

M  II  111  iHIm  ■ 

Conwnent 


AOPICY.  Agricultural  Reaearch  Service, 

USDA. 

ACTION:  Notice  of  intent 


CoHactkNi 
Coiiactton. 


of 
and  Commodity  OistrllMition  for 


r.  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture. 
Agriciiltural  Research  Service,  intends 
to  grant  to  Great  Lakes  IPM,  Inc..  of 
Vestabuig,  Michigan,  an  exclusive 
license  to  U.S.  Patent  5.607.670,  issued 
March  4,  1997.  entitled  "Sex  Attractant 
for  the  Cranberry  Fruitworm."  Notice  of 
Availability  was  published  in  the 
Federal  Register  on  December  14,  1995. 
DATES:  Comments  must  be  received  on 
or  before  December  22, 1997. 
ADOMSaeS:  Send  comments  to:  USDA. 
ARS.  Office  of  Technology  Transfer, 
Room  415.  Building  005.  BARC— West, 
Beltsville,  Maryland  20705-2350. 
ran  ROTTHER  WrOWIATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
TransfBr  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 

wppiBmaAjn  mformation:  The 
Federal  Government's  patent  rights  to 
thin  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriciilture.  It  is  in  the 
puUic  interest  to  so  license  this 
invention  as  Great  Lakes  IPM.  Inc..  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  license  will  be  royalty- 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C  209  and  37 
CFR  404.7.  The  prospective  license  may 
be  granted  unless,  within  sixty  (60)  days 
from  the  date  of  this  published  Notice, 
the  Agricultural  Research  Service 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 


AOPICY:  Food  and  Consumer  Service. 

USDA. 

actkm:  Notice. 


In  accordance  with  the 
Paperwori;  Reduction  Act  of  1995.  the 
Food  and  Consumer  Service  (FCS)  is 
publishing  for  public  comment  a 
summary  of  a  proposed  information 
collection.  The  proposed  collection  is 
an  extension  of  a  collection  currently 
approved  for  the  Food  Stamp  Program 
and  the  Food  Distribution  Program. 
DATES:  Comments  on  this  notice  must  be 
received  by  December  22, 1997  to  be 
assured  of  consideration. 


Send  comments  and 
requests  for  copies  of  this  information 
collection  to  Alan  Rich.  Data  Base 
Monitoring  Branch,  Program 
Information  Division,  Food  and 
Consimier  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria.  VA  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
use  of  appropriate,  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
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All  comments  will  be  summarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURT>1ER  MTORMATION  CONTACT: 
Alan  Rich.  (703)  305-2113. 

SUPPLEMENTARY  INRMMATKM: 

Title:  Report  of  Coupon  Issuance  and 
Commodity  Distribution  for  Disaster 
Relief 

CM4B  Number:  0584-0037. 

Expimtion  Date:  December  30. 1997 
Type  of  Request:  Extension  of  a 
currently  approved  collection 

Abstract:  rood  Distribution  in  disaster 
situations  is  authorized  under  Section 
32  of  the  Act  of  August  24, 1935  (7 
U.S.C  612c);  Section  416  of  the 
Agricultural  Act  of  1949  (7  U.S.C.  1431); 
Section  709  of  the  Food  and  Agriculture 
Act  of  1965  (7  U.S.C.  1446a-l);  Section 
4(a)  of  the  Agriculture  and  Consiuner 
Protection  Act  of  1973  (7  U.S.C.  612c 
note);  and  by  Sections  412  and  413  of 
the  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5179.  5180). 
Program  implementing  regulations  are 
contained  in  7  CFR  part  250.  In 
accordance  with  Section  250.43(f), 
distributing  agencies  shall  provide  a 
summary  report  to  the  agency  within  45 
days  following  termination  of  the 
disaster  assistance. 

Respondents:  State  agencies  that 
administer  USDA  disaster  relief 
activities. 

Number  of  Respondents:  55. 

Estimatea  Number  of  Responses  per 
Respondent:  The  number  of  responses  is 
estimated  to  be  1.82  responses  per  State 
agency  per3rear. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  25  minutes  per 
respondent  for  each  submission. 

Estimated  T(^al  Annual  Burden  on 
Respondents:  97  hours. 

Dated:  October  12. 1997. 

YTelteS.|ai:kaa^ 

Acting  Administrator,  Food  and  Consumer 
Setvice. 

(FR  Doc.  97-28131  FUed  10-22-97: 8.-45  am] 
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ARMS  AND  DISARMAMENT  AGENCY 

Tha  DIractor'a  Advtaory  Commlttaa, 
Notica  of  Cloaad  MaaMnga 

October  17. 1997. 

In  accordance  with  the  Fedoal 
Advisory  Committee  Act,  Public  Law 
No.  92-463,  86  Stat  770  (1972)  (codified 
at  5  U.S.C  App.  2  510(a)(1)  (1996)).  the 
U.S.  Arms  Control  and  Disarmament 


Agency  (ACDA)  armounces  the 
following  Advisory  Committee 
meetings: 

Name:  The  Director's  Advisory,  Committee 
(DirAC). 

Dates:  October  27  and  28, 1997;  Dacamfaer 
Hand  12.  1997. 
Time:  8:30  ajn. 

Place:  For  the  October  meeting:  Sandia 
National  Laboratory,  Albuquerque,  NM. 

For  the  December  meeting:  State 
Department  Building,  320  21«t  Street.  N.W.. 
Room  4930,  Washington,  D.C 
Type  of  Meetings:  Closed. 
Contact:  Robert  Sherman.  Executive 
Director,  Director's  Advisory  Committee. 
Room  5844,  Washington.  D.C.  20451,  (202) 
647-4622. 

Purpose  (^Advisory:  To  advise  the  Director 
of  the  U.S.  Arms  Control  and  Disarmament 
Agency  respecting  scientific,  technical,  and 
policy  matters  a^cting  arms  control, 
nonproliferation,  and  disarmament 

Purpose  of  the  Meeting:  The  Committee 
will  review  specific  arms  control, 
nonproliferation,  and  verification  issues. 
Members  will  be  briefed  on  ctirrenf  U.S. 
poUcy  and  issues  regarding  agreements 
including  the  Comprehensive  Test  Ban 
Treaty  and  the  Conventional  Weapons 
Convention.  Members  will  also  be  briefed  on 
issues  regarding  the  Chemical  and  Biological 
Weapons  Conventions.  Members  will 
exchange  information  and  concepts  «vith  key 
ACDA  persoimel.  All  meetings  will  be  held 
in  Executive  Session. 

Beasan  for  Closing:  The  DirAC  members 
will  be  reviewing  and  discussing  matters 
specifically  authori2»d  by  Executive  Order 
12958  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy. 

Authority  to  Close  Meetings:  The  closing  of 
the  meetings  is  in  accordance  with  a 
determination  by  the  Director  of  the  U.S. 
Arms  Control  and  Disarmament  Agency 
dated  October  16.  1997  made  pursuant  to  the 
provisions  of  Section  10(d)  of  the  Fedml 
Advisory  Committee  Act  Pub.  L.  No.  92-463, 
86  Stat  770  (1972)  (codified  at  5  U.S.C  Am. 
2  510(a)(1)  1996). 

Notice:  This  notice  is  being  publislnd  less 
than  15  days  before  the  first  meeting,  in  order 
to  enable  more  committee  members  to  attend. 
Cathlaen  Lawrence, 
Director  of  Administration. 
(FR  Doc.  97-28191  Filed  10-20-97;  4:16  am) 


DEPARTMENT  OF  COMMERCE 

INTERNATIONAL  TRADE 
ADMffHISTRATION 

[A-570-832) 

Pure  Magnesium  From  the  People's 
Republic  of  China:  Preliminary  Reaults 
of  Antidumping  Duty  New  Shipper 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 


SUMMARY:  In  response  to  a  request  from 
one  manufacturer/exporter,  Taiyuan 
Heavy  Machinery  Import  and  Export 
Corporation,  the  Department  of 
Commerce  is  conducting  a  new  shipper 
administrative  review  of  the 
antidumping  duty  order  of  Pure 
Magnesium  from  the  People's  Republic 
of  China.  The  review  covers  fhe  period 
May  1, 1996,  through  October  31. 1996. 

We  have  preliminarily  determined 
that  U.S.  sales  have  been  made  below 
ttie  normal  value  ("I^AT").  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  antidiunping  duties 
based  on  the  difference  between  Export 
Price  ("EP")  and  NV.. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFfECTTVE  DATE:  October  23, 1997. 

FOR  FURTHER  SVORMATKM  CONTACT. 
Everett  Kelty  or  Brian  Smith,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commoce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  482-4194  or  (202)  482- 
1766,  respectively. 

SUPPtaPfTARY  SronMATION:  Unless 
otherwise  indicated,  all  citations  to  the 
statute  are  references  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"),  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
those  codified  at  19  CFR  Part  353  (April 
1997).  Where  appropriate,  refierences  are 
made  to  the  Department's  final 
regulations,  codified  at  19  CFR  351  (62 
FR  27296),  as  a  statement  of  current 
departmental  practice. 


BackgrouDd 

On  November  3, 1997,  the  Department 
of  Commerce  ("the  Department") 
received  a  request  from  Taiyuan  Heavy 
Machinery  Import  and  Export 
Corporation  ("Taiyuan")  for  a  new 
shipper  review  pursuant  to  section 
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751(aH2)(B)  of  the  Act  and  section  19 
CFR  353.22(h)  of  the  Department's 
regulations. 

Section  751(aH2)  of  the  Act  and 
section  19  CFR  353.22(h)  of  the 
Department's  regulations  govern 
determinations  of  antidumping  duties 
for  new  shippers.  These  provisions  state 
that,  if  the  Department  receives  a 
request  for  review  from  an  exporter  or 
produoar  of  the  subject  merchandise 
stating  that  it  did  not  export  the 
merchandise  to  the  United  States  during 
the  period  covered  by  the  original  less- 
than-hir-value  investigation  (the  "POI") 
and  that  such  exporter  or  producar  is 
not  affiliated  with  any  exporter  or 
producer  who  exported  the  sub)ect 
merchandise  during  that  period,  the 
Department  shall  conduct  a  new  shipper 
review  to  establish  an  individual 
vreighted-average  dumping  margin  for 
such  exporter  or  producer,  if  the 
Department  has  not  previously 
established  such  a  margin  for  the 
exporter  or  producer.  The  regulations 
require  that  the  exporter  or  producer 
shall  include  in  its  request,  with 
appropriate  certifications:  (i)  the  date  on 
which  the  nMrchandise  was  first 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  or.  if  it  cannot  certify 
as  to  the  date  of  first  entry,  the  date  on 
wdiich  it  first  shipped  the  merchandise 
for  export  to  the  Lhiitsd  States  or  if  the 
merchandise  has  not  yet  been  shipped 
or  entered,  the  date  of  sale;  (ii)  a  list  of 
the  firms  with  which  it  is  affiliated:  and 
(iii)  a  statement  frnm  such  exporter  or 
producer,  and  from  each  affiliated  firm, 
that  it  did  not,  under  its  current  or  a 
former  name,  export  the  merchandise 
during  the  POI  (19  CFR  353.22(hH2)). 

Taiyuan's  request  was  accompanied 
by  information  and  certifications 
establishing  the  efiisctive  date  on  which 
it  Gist  shipped  and  entered  pure 
magneaium.  Taiyiian  also  has  no 
affiliated  companies  and  ther^bre  is  not 
affiliated  writh  any  person  or  corporation 
which  exported  pure  magnesium  from 
the  People's  Republic  of  China  ("PRC') 
dxiring  the  POL  Based  on  the  above 
information,  the  Department  initiated 
this  new  shipper  review  of  Taijman 
(Notice  of  Initiation  of  New  Shipper 
Antidumping  Duty  Administrative 
Review:  Pure  Magnesium  from  the 
People's  Republic  of  China  (61  FR 
69067  December  31.  1996)).  The 
Department  is  now  conducting  this 
review  in  accordance  with  section  7S1 
of  the  Act  and  section  19  CFR  353.22. 

Taiyuan  submitted  responses  to  the 
Department's  antidimiping 
questionnaire  and  the  Department 
attempted  to  verify  this  information  at 
the  facilities  of  Taiyuan  and  its  supplier 
in  May  1997. 


Scope  of  Review 

The  product  covered  by  this  review  is 
pure  primary  magnesium  regardless  of 
chemistry,  form  or  size,  unless  expressly 
excluded  from  the  scope  of  this 
investigation.  Primary  magnesiiun  is  a 
metal  or  alloy  containing  by  wei^ 
primarily  the  element  magnesiiun  and 
produced  by  decomposing  raw  materials 
into  magnesium  metal.  Pure  primary 
magnesium  is  used  primarily  as  a 
chemical  in  the  aluminum  alloying, 
desulfurization,  and  chemical  reduction 
industries.  In  addition,  pure  primary 
magnesium  is  used  as  an  input  in 
producing  magnesium  alloy. 

Pure  ^mary  magnesiiun 
encompaiseg: 

(1)  Products  that  coatain  tt  least  98.95% 
primary  magneiiiim.  by  weight  (gaoanlly 
reiairad  to  as  "ultra-pura"  magnesium); 

(2)  Products  containing  lass  than  99.95% 
but  not  lots  than  99.8%  primary  magoaaium. 
by  wsight  (generally  lefsned  to  as  "pure" 
manMsiuaiJi  aBd 

(3)  Prodods  Igaaifilly  lafcitad  to  as  "off- 
spacificartoo  pan"  magnaaium)  that  contain 
50%  or  grsatw.  but  less  than  99.8%  primary 
magnasinai  by  weight,  and  that  do  not 
conimm  to  ASTMapacifications  far  alloy 


"Off-spocification  pure"  magnesium 
is  pure  primary  magnesium  containing 
in«gnw«iiiin  scrap,  secondary 
magnesium,  oxidized  magnesium  or 
imptirities  (whether  or  not  intentionally 
added)  that  cause  the  primary 
magnesium  content  to  fall  below  99.8% 
by  weight  It  generally  does  not  contain, 
individually  or  in  combination.  1.5%  or 
more,  by  weight,  of  the  following 
alloying  elements:  aluminum, 
manganese,  sine,  silicon,  thorium, 
zirconium  and  rare  earths. 

Excluded  from  the  scope  of  diis 
investigation  are  alloy  primary 
magnesium  (that  meets  as  specifications 
for  alloy  magnesium),  primary 
magnesium  anodes,  granular  primary 
magnesium  (including  tiunings,  chips 
and  powder),  having  a  maximum 
physical  dimension  (i.e.,  length  or 
diameter)  of  one  inch  or  less,  secondary 
magnesium  (which  has  pure  primary 
magnesiiun  content  or  less  than  50%  by 
weight),  an  remelted  magnesium  whose 
pure  primary  magnesium  content  is  less 
than  50%  by  weight. 

Pure  magnesium  products  covered  by 
this  order  are  cunently  classifiable 
under  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  subheadings 
8104.11.00,  8104.19.00,  8104.20.00. 
8104.30.00.  8104.90.00.  3824.90.11. 
3824.90.19  and  9817.00.90.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  writtm  description  of  the  scope  is 
dispositive. 


Separate! 

In  proceedings  involving  non-markst- 
economy  ("NME")  countries,  the 
Department  begins  with  a  rebuttable 
presumption  that  all  companies  within 
the  country  are  subject  to  government 
control  and  thus  should  be  assessed  a 
single  antidumping  duty  deposit  rate. 
To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China  (56 
FR  20588.  May  6.  1991)  and  amplified 
in  Final  Determination  of  Sales  at  Leas 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China  (59  FR 
22585.  May  2.  1994)  ("Silicon 
Carbide").  Under  the  separate  rates 
criteria,  the  Department  assigns  separate 
rates  in  nonmarket  economy  cases  only 
if  the  respondent  can  demonstrate  the 
absence  of  both  de  jure  and  de  focto 
governmental  control  over  export 
activitiea. 

l.Defum  Control 

Taiyuhn  has  placed  on  the 
administrative  record  documents  to 
demonstrate  absence  of  de  jure  control; 
the  "Law  of  the  People's  Republic  of 
China  on  Industrial  Enterprises  Owned 
by  the  Whole  People."  adopted  on  April 
13. 1988.  (the  Industrial  Enterprises 
Law),  and  the  1992  regulations  that 
supplemented  it.  "Regulations  for 
Transformation  of  Operational 
Mechanisms  of  State-Owned  Industrial 
Enterprises"  (Business  Operation 
Provisions).  We  have  analyzed  these 
laws  in  previous  cases  and  have  found 
them  to  sufficiently  establish  an  absence 
of  de  jure  control  of  companies  "owned 
by  the  whole  people,"  such  as  Taiyuan. 
(See,  e.g..  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Furfriryl 
Alcohol  from  the  People's  Republic  of 
China  ("Furfuryl  Alcohol")  60  FR  22544 
(May  8, 1995)).  The  Industrial 
Enterprises  Law  provides  that 
enterprises  owneid  by  "the  whole 
people"  shall  make  their  own 
management  decisions,  be  responsible 
for  their  own  profits  and  losses,  choose 
their  own  suppliers,  and  purchase  their 
own  goods  and  materials.  The  Business 
Operation  Provisions  confer  upon  state- 
owmed  enterprises  the  responsibility  for 
making  investment  decisions,  the  right 
to  dispose  of  retained  capital  and  assets, 
and  the  authority  to  form  joint  ventures 
and  to  merge  with  other  enterprises. 
Taiyuan  also  states  that  pure 
magnesium  does  not  appear  on  any 
government  lists  regarding  export 
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provi^ns  or  export  licensing,  and  that 
do  quotas  are  imposed  on  pure 
magnesium.  In  sum,  in  prior  cases,  the 
Department  examined  both  the 
Industrial  Enterprises  Law  and  the 
Business  Operations  Provisions,  and 
found  that  they  establish  an  absence  of 
de  jure  control.  We  have  no  new 
information  in  this  proceedings  which 
would  cause  us  to  reconsider  this 
determination  with  regard  to  Taiyuan. 

2.  De  Facto  Control 

The  Department  typically  considers 
four  fectors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  EPs  are  set  by 
or  subject  to  the  approval  of  a 
governmental  authority;  (2)  whether  the 
respondent  has  authority  to  negotiate 
and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  frtim  the  government  in 
making  decisions  r^arding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  die 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  (see  Silicon  Carbide  and  Furfuryl 
Alcohol). 

Taiyuan  asserted  the  following:  (1)  It 
establishes  its  own  EPs;  (2)  it  negotiates 
contracts,  without  guidance  from  any 
governmental  entities  or  organizations; 
(3)  it  makes  its  own  personnel 
decisions;  and  (4)  it  retains  the  proceeds 
of  its  export  sales,  uses  profits  according 
to  its  business  needs  and  has  the 
authority  to  sell  its  assets  and  to  obtain 
loans.  During  verification  proceedings. 
Department  officials  viewed  such 
evidence  as  sales  documents  that 
showed  Tai)ruan  sales  prices  were 
negotiated  solely  by  Taiyuan  and  its 
customer.  In  addition,  the  Department 
generally  noted  no  significant  indication 
of  government  involvement  in  Taiyuan's 
business  operations.  Taiyuan  officials 
are  appointed  by  a  bureau  of  the 
provincial  government,  not  the  central 
government  and  there  are  no  other 
known  exporters  under  the  control  of 
the  provincial  government.  Sales 
documents  reviewed  indicated  thaf 
Taijruan  sales  prices  were  negotiated 
solely  by  Tai]ruan  and  its  customer.  In 
addition,  the  Department  reviewed  sales 
payments,  bank  statements  and 
accounting  documentation  that 
provided  evidence  that  Taiyuan 
received  payment  in  U.S.  dollars,  which 
was  deposited  into  its  bank  account 
after  being  convoted  to  RMB  (see 
Taiyuan  Sales  Verification  Report  at  pg 
7).  This  information,  taken  in  its 
entirety,  supports  a  finding  that  there  is 
de  focto  an  absence  of  governmental 
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control  of  export  functions. 
Consequently,  we  have  preliminarily 
determined  that  Tai)ruan  has  met  the 
criteria  for  the  application  of  separate 
rates  (see  Notice  of  Final  Determination 
at  Less  Than  Fair  Value:  Persulfates 
from  the  Peoples  Republic  of  China.  62 
FR  27222.  May  19. 1997). 

FairValw 


To  determine  whether  sales  of  the 
subject  merchandise  by  Taiyuan  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  EP  to  the 
NV,  as  described  in  the  "Export  Price 
and  Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice, 
below. 


Export  Price  aad 
Price 


fi^ort 


The  Department  used  EP.  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  by  the  PRC  exporter  to 
unrelated  parties  in  the  United  States 
prior  to  importation  into  the  United 
States  and  the  constructed  EP 
methodology  mtbs  not  warranted  based 
on  the  facts  of  record. 

We  calculated  EP  based  on  packed, 
FOB  foreign-port  prices  to  unrelated 
piuchasers  in  the  United  States.  We 
made  deductions  for  foreign  inland 
freight,  loading,  and  port  handling 
expenses,  valued  in  a  surrogate  country. 
To  value  fieight.  we  used  Indonesia 
freight  rates  from  a  1991  cable  from  the 
U.S.  Embassy  in  Jakarta  (see  Preliminary 
Detramination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Carbon  Steel  Butt-Weld 
Pipe  Fittings  from  the  PRC.  56  FR 
66831.  December  26. 1991).  We  selected 
India  as  the  primary  surrogate  country 
for  reasons  explained  in  the  "Normal 
Value"  section  below. 

NasaalVahw 

In  every  case  conducted  by  the 
Department  involving  the  PRC.  the  PRC 
has  been  treated  as  an  non-market 
economy  ("NME")  country.  None  of  the 
parties  to  this  proceeding  has  contested 
such  tieatmenL  Accordingly,  we 
calculated  NV  in  accordance  with 
section  773(c)  of  the  Act.  which  applies 
to  non-market  economy  countries.  In 
accordance  with  section  773(cK4)  of  the 
Act.  we  must,  to  the  extent  possible, 
value  the  fisctors  of  production  in  one  or 
more  market  economy  countries  that  (l) 
are  at  a  level  of  economic  developmoat 
comparable  to  that  of  the  non-market 
economy  country,  and  (2)  are  significant 
producers  of  comparable  merchandise. 
We  first  determined  that  India.  Pakistan. 
Egypt,  Sri  Lanka  and  Indonesia  are  each 
at  a  level  of  economic  development 
comparable  to  the  PRC  in  terms  of  per 


capita  gross  national  product  ("GNP"), 
the  growth  rate  in  per  capita  income, 
and  the  national  distribution  of  labor. 
However,  none  of  the  countries  are 
significant  producers  of  the  subject 
merchandise.  Accordingly,  we 
considered  whether  any  of  the  potential 
surrogates  produce  comparable 
merchandise.  As  stated  in  previous 
cases,  the  material  inputs  used  to 
produce  magnesium  and  aluminum  <_ 
diffsrent  However,  acoording  to  both 
U.S.  Bureau  of  Mines  and  Departmraat  of 
Commerce  experts,  both  (1)  are  light 
metals  in  terms  of  molecular  weight;  (2) 
are  produced  using  an  electrolytic 
process,  and  (3)  aheie  some  common 
end  uses  [e.g..  dye  casting)  (see  Notice 
of  Final  Determination:  Pure  and  Alloy 
Magnesium  from  the  Peoples  Rapt^lic 
of  China  (60  FR  16437,16440.  Mtfch  30. 
1995)  ("the  PRC  Magnesium 
Investigation")).  Therefore,  in  this 
administrative  review,  we  have 
determined  that  aluminum  constitutes 
comparable  merchandise  in  the  context 
of  surrogate  salectioiL 

The  Department  has  determined  that 
Indonesia  and  India  are  the  countries 
most  comparable  to  the  PRC  in  terms  of 
overall  economic  developmrat  and  both 
are  significant  producers  of  comparable 
merchandise  (aluminum)  [see  the  PRC 
Magnesium  Investigation).  We  have 
selected  India  as  a  ineeieielilii  surrogate 
country  because  it  meets  the 
Department's  criteria  for  surrogate 
country  selection.  Whwe  we  could  not 
find  surrogate  values  from  India,  we 
valued  those  factors  using  values  from 
Indonesia. 

Petitioner  and  respondent  submitted 
publicly  available  information  on 
surrogate  values  for  the  Department's 
consideration.  The  factors  used  to 
produce  pure  magnesium  include 
materials,  labor,  and  energy.  To    *' 
calculate  NV,  the  reported  factor 
quantities  were  multiplied  by  the 
appropriate  surrogate  values  from  India 
for  the  different  inputs.  To  value  each 
factor  of  production,  we  used,  where 
possible,  publicly  available  infbrmatioiL 
We  have  preliminarily  accepted 
Taiyuan's  reporting  of  its  suppliera' 
factors  of  production  based  on  its  «itire 
fiscal  year  rather  than  the  POR  because 
POR  production  was  limited.  For 
purposes  of  calculating  NV,  we  valued 
reported  PRC  factors  of  production 
(adjusted  based  on  verification  findings) 
as  follows,  in  accordance  with  section 
773(c)  of  the  Act- 

The  fiacton  of  production  for  which 
we  used  surrogate  values  included:  raw 
materials,  packing  materials,  labor, 
diesel  foel,  electricity,  truck  freight, 
foctory  overhead,  selling,  general  and 
administrative  and  profit  we  used 
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public  information  from  various 
sources.  See  October  16, 1997, 
Calculation  Memorandum  for  details. 
Reported  raw  materials  include: 
{BTTOsilicon,  dolomite,  calcinate 
dolomite,  flux  (powder),  flux  (l\imp), 
sulphuric  acid,  fluorite  powder,  sulphur 
powder,  and  barium  chloride.  Reported 
packing  materials  include:  wooden 
crates,  plastic  bass,  and  steel  straps. 

With  regard  to  labor,  the  Department 
has  concluded  that,  while  wages  and 
per-capita  GNP  are  positively  correlated, 
thme  is  a  great  variation  in  the  wage 
rates  of  the  market  economy  counbies 
that  the  Department  treats  as  being 
economically  comparable.  As  a  practical 
matter,  this  means  that  the  resiilt  of  an 
NME  case  can  vary  widely  depending 
on  which  of  several  economically 
comparable  countries  is  selected  as  the 
surrogate.  In  order  to  eliminate  the 
variability  of  wage  rates  in  countries 
with  similar  per  capita  GNPs,  we  used 
a  regression-based  wage  rate. 

See  October  16, 1997,  Calculation 
Memorandum  for  details  of  valuation  of 
factors  of  Production. 

VerificatioB 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  tiie  respondent  by  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  respondent's 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  finriing^t  are  outlined  in  the 
verification  report 

Ourency  Conwrskni 

We  made  oirrency  conversions 
pursuant  to  section  773A(a)  of  the  Act 
and  section  353.60  of  the  Department's 
regulations  based  on  the  rates  certified 
by  the  Federal  Reserve  Bank. 

Preliminary  Keaahs  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
followring  margin  exists  for  the  period 
May  1, 1996,  duough  October  31, 1996: 


Manufacturer^oroducer/exporter 


Taiyuan  Heavy  Mactwiery  Import 
and  Export  Corporation — .. 


Percent 
margin 


83.92 


Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  at  the  earliest  convenience 
of  the  parties  but  not  later  than  34  days 
afier  the  date  of  publication  or  the  first 
Imsiness  day  thereafter.  Case  briefs  from 


interested  parties  may  be  submitted  not 
later  than  20  days  after  the  date  of 
publication.  Rebuttal  brie&,  limited  to 
issues  raised  in  the  case  briefs,  may  be 
filed  not  later  than  27  days  after  the  date 
of  publication.  The  Department  will 
issue  the  final  results  of  this  new 
shipper  administrative  review, 
including  the  results  of  its  analjrsis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing,  within  90 
days  of  issuance  of  these  preliminary 
results.  Upon  completion  of  this  new 
shipper  review,  the  Department  will 
issue  appraisement  instructions  directly 
to  the  Customs  Service.  The  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  this 
review  and  for  future  deposits  of 
estimated  duties. 

Furthermore,  upon  completion  of  this 
review,  the  posting  of  a  bond  or  security 
in  lieu  of  a  cash  de^posit,  pursuant  to 
section  751(a)(2HBMiii)  of  the  Act  and 
section  353.22(h)(4)  of  the  Department's 
interim  regulations,  will  no  longer  be 
permitted  and,  should  the  final  results 
yield  a  margin  of  dumping,  a  cash 
deposit  will  be  reqmred  for  each  entry 
of  the  merchandise. 

The  following  deposit  requirements 
will  be  efiisctive  upon  publication  of  the 
final  results  of  this  new  shipper 
antidumping  duty  administrative  review 
for  all  shipments  of  pure  magnesium 
from  the  FRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  this  new  shipper 
administrative  review;  (2)  the  cash 
deposit  rate  for  all  other  PRC  exporters 
will  continue  to  be  108.26  percent,  the 
PRC-wide  rate  established  in  the  LTFV 
and  (3)  the  cash  deposit  rate  for  non- 
PRC  exporters  of  subject  merchandise 
wrill  be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter,  investigation. 

These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.36  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 


This  new  shipper  administrative 
review  and  notice  are  in  accordance 
with  section  751(a)(2)(B)  of  the  Act  (19 
U.S.C  1675(a)(2)(B))  and  Section  19 
CFR  353.22(h)  1996. 

Dated:  Octobv  IS,  1997. 
lobart  S.  LaRaasa, 

Asaistant  Secntaryfor  Import 

AdminiMtration. 

[FR  Doc.  97-28154  Filed  10-22-97;  8:45  am) 


DEPARTMEMT  OF  COMMERCE 

International  Trada  Adminiatration 
[A-68»-607] 

MaMiabli  Caat  Iron  Pipe  FIMnga  From 
Taiwan:  TarmlnalfcMi  of  Antidumping 
Duty  Adminiatratlva  Ravlaw 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 


On  June  19, 1997  the 
Department  of  Commerce  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  malleable 
cast  iron  pipe  fittings  from  Taiwan  for 
De  Ho  Metal  Industrial  Co..  Ltd.,  of 
Taiwan,  a  manubcturer  of  malleable 
cast  iron  pipe  fittings.  This 
administrative  review  was  requested  by 
Amco  Metal  Industrial  Corp.,  an 
importer  of  the  subject  merchandise, 
and  is  for  the  period  covering  May  1, 
1996  through  April  30. 1997.  The 
Department  of  Commerce  is  terminating 
the  review  after  receiving  from  Amco 
Metal  Industrial  Corp.  a  withdrawal  of 
its  request  for  a  review. 
ffFECnVE  DATE:  October  23. 1997. 
FOR  FURTHER  WIFORMATKNI  CONTACT: 
Mark  Manning  or  James  Terpstra,  Office 
of  AD/CVD  Enforcement.  Office  4. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  482-3936  and  (202) 
482-3965,  respectively. 

SUPPLEMENTARY  MFORMATKM: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  stature  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
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Department's)  regulations  are  to  the 
current  regulations  as  codified  at  19 
CFR  353  (1997). 

Backgroand 

On  May  1, 1997,  Amco  Metal 
Industrial  Corp.  (Amco),  requested  on 
behalf  of  De  Ho  Metal  Industrial  Co., 
Ltd.  (E>e  Ho  Metal)  that  the  Department 
conduct  an  administrative  review  of  the 
subject  merchandise  exported  by  De  Ho 
Metal  from  Taiwan  for  (he  period  May 
1, 1996  through  April  30,  1997. 

On  June  19. 1997,  the  Department 
published  in  the  Federal  Register  (62 
FR  33394)  a  notice  of  initiation  of 
administrative  review  with  respect  to  De 
Ho  Metal  for  the  period  May  1, 1996 
through  April  30, 1997.  On  September 
16, 1997,  Amco  requested  that  it  be 
allowed  to  withdraw  its  request  for  a 
review  and  that  the  review  be 
terminated. 

Pursuant  to  19  CFR  353.22(a)(5),  the 
Department  may  allow  a  party  that 
requests  an  administrative  review  to 
withdraw  such  request  no  later  than  90 
days  after  the  date  of  publication  of  the 
notice  of  initiation  of  the  requested 
review.  Because  Amco's  request  for 
termination  was  submitted  within  the 
9G-day  time  limit,  and  there  were  no 
requests  for  review  from  other  interested 
parties,  we  are  terminating  this  review 
for  De  Ho  Metal.  See  Certain  Welded 
Stainless  Steel  Pipe  irom  Korea, 
Termination  of  Antidumping  Duty 
Administration  Review,  62  FR  47460, 
(September  9, 1997).  We  will  issue 
appropriate  appraisement  instructions 
directly  to  the  U.S.  Customs  Service. 
This  notice  is  in  accordance  with 
§  353.22(a)(5)  of  the  Departinent's 
regulations  (19  CFR  353.22(a)(5)). 

Dated:  October  10, 1997.   ... 
Richard  W.  Moralami, 
Acting  Deputy  Assistant  Secretary,  Group  U 
Import  Administration. 
[FR  Doc  97-28153  Filed  10-22-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtnKMpharfc 
Administration 

(LD.  1016870 

Marine  Mammals;  Public  Display 
ParmH  (PHF«  862-1356) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  withdrawal. 


GrifBn.  Dallas,  TX  75202,  has 
withdrawn  its  application  to  import 
Amazon  River  dolphin  (Znia 
geoffrensis),  for  purposes  of  public 

display. 

ADDRESSES:  The  docimients  related  to 
this  action  are  available  for  review  upon 
written  request  or  by  appointment  in  the 
following  offices: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator.  Southeast 
R^on,  NMFS,  9731  Executive  Center 
Drive  North,  St.  Petersburg,  FL  33702 
(206/526-6150). 

FOR  FURTHER  MFORMATION  CONTACT.  Ann 

Hochman,  (301)  713-2289. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  August  14, 1997,  notice  was 
published  in  the  Federal  Register  (62 
FR  433516)  that  an  appUcation  had  been 
filed  by  the  Dallas  World  Aquarium.  A 
public  display  permit  was  requested  to 
import  four  Amazon  River  dolphins 
(Inia  geoffrensis)  from  Valencia, 
Venezuela.  The  applicant  was  issued  a 
collection  license  fit>m  the  Venezuelan 
Service  Agency  PROFAUNA  and  the 
dolphins  were  to  be  collected  bom  the 
Apure  River  near  San  Fernando, 
Venezuela. 

In  its  October  7, 1997,  letter  (rf 
withdrawal,  The  Dallas  World 
Aquarium  stated  it  would  not  capture 
any  wild  dolphins  in  Venezuela  and 
would  surrender  its  collection  license  to 
PROFAUNA. 

Dated:  October  16, 1997. 

Ann  O.  Teibosh. 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  97-28134  Filed  10-22-97;  8:45  am] 
BftiJNQ  CODE  SSIft-O^ 


ftllMMARY:  Notice  is  hereby  given  that 
the  Dallas  World  Aquarium,  1801  North 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textlla 
Products  Produced  or  Manufactured  in 
Bangladesh 

Octobn  20. 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  October  23. 1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
OfBce  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482-      • 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re^penings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

AatlMrity:  Executive  Order  11651  of  Maich 
3. 1972,  as  amended;  section  204  of  the 
A^cultuial  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agraenients 
Act 

At  the  request  of  the  Government  of 
Bangladesh,  a  previous  increase  for 
special  shift  to  Category  634  from 
Categcny  334  is  bmng  reduced. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  68241,  published  on 
December  27,  1996;  and  62  FR  S3319, 
published  on  October  14. 1997. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuaQt 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implemeittation  of  certain  of  their 
provisions. 
TrojraCribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

rwiJHee  fiar  the  ImplamsBlatioB  of  Textile 


October  20, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20, 1996,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  concerns  imports  of  certain 
cotton,  man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
pnxluced  or  manufactured  in  Bangladesh 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1997  and 
extends  through  December  31, 1997. 

Effective  on  October  23. 1997,  you  are 
directed  to  adjust  the  limits  for  the  fbilowing 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 
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Category 

Adiusled  twalvv-nwntt) 

334 „ 

634     

125422  dozen. 
562.364  dozen. 

^The  Kmto  have  not  been  ad|usted  to  ac- 
count tor  any  imports  exported  after  December 
31.  1996. 

The  Committee  for  the  Implementation  of 
Textile  Ayeenwnts  bes  determined  that 
dwM  acttooe  hU  within  the  foreign  afiain 
■xoepdon  to  the  rulemaking  provisions  of  5 
U.S.C553(aXl). 

Sincerely, 

TroylLCribb. 

Chairman,  Committee  for  the  Implementation 

of  Tvitiie  Agreements. 

[FR  Doc.  97-28173  Filed  10-20-97;  3:26  pml 


COMMnTEE  FOR  THE 
MPLEMENTATIOM  OF  TEXTILE 
AGREEMENTS 

A(4u>tiTMnt  of  Import  Umtts  for  Cartiin 

f  „ aa ■  ■     jMn  111  -  — * 

cooon,  wool  wna 

Taxlil*  ProduclB  ProduoMl  or 

in 


October  20. 1997. 

AOBtCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

fffKTIVE  date:  October  22. 1997. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
TnjlLOMk, 

Chairman,  Committee  for  the  Impkmentation 
of  Textile  Agreements. 

r  tlM  Imptementabwi  of  Textile 

October  20. 1997. 
Commissioner  of  Customs, 
Depaitmait  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 

,  but  does  not  cancel,  the  directive 
I  to  you  on  hiovember  29. 1996.  by  the 
Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool. 
Ban-made  fiber,  silk  blend  and  othv 
veptable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1997  and  extmds 
through  December  31. 1997. 

Bflective  on  October  22. 1997.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  aiul  the  Uruguay 
Round  Agreement  on  Textiles  and  Clftthing' 


FOR  FURTMER  NTOWJATIOW  CONTACT: 
Janet  Heinzen,  Intmiatioaal  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  462-4212.  For  infbnnatioa  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 462-3715. 


^TlON: 

AaHwrily:  Executive  Order  11651  of  March 
3. 1972.  as  aBMideH;  section  204  of  die 
Agricultural  Act  of  1956.  as  amen«leH  (7 
U.S.C  1854):  Uruguay  Round  AgraeoMnts 
Act 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  lagMtar  notice  61  FR  66263. 
published  on  December  17,  1996).  Also 
see  61  FR  64505,  published  on 
DBcemhar  5, 1996. 


Catagory 

Acfuatod  twelve-month 
lmit< 

Lmeli  in  Gioio  1 

225          

5.673.333  square  me- 

tors. 

314 

54,564.996  square 

rmlsfs. 

.334/336 

247,009  dozea 

3S<VB60 

127.287  doze-*. 

443 

97,513  numt   s. 

445M46 

64.789  dozen. 

^^ 

24,016  dozen. 

e^Qie^i  .■■..■■. .^ 

829,657  dozen. 

400,410,414.431. 

3.442.498  aquare  mo- 

432. 434.  435. 

tors  equivatonL 

436.  438.  439, 

440,  442,  444, 

450,  464.  466  and 

460.  as  a  group. 

to  Qroup  II  siAgroup 

435 - 

54.037  dozen. 

^  The  iinls 
court  tor  any 
31,  1996. 


have  not  been  aclustad  to  ao- 
mports  exported  after  December 


IIm  Committee  for  the  bnplementatioa  of 
Textile  Agreements  has  determined  that 
these  actioiu  tall  within  the  fafvign  aflairs 
exception  of  the  rulemaking  provisions  of  S 
U.S.C  SS3(aXll- 


Sincerely, 
Tfoy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc  97-28172  Filed  10-20-97;  3:26  pm] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

SunsMfM  Act  Masting 

AOENCV:  U.S.  Consimier  Product  Safety 
Commission,  Washington,  DC  20207. 

"Federal  Register"  Citation  of 
Pmvious  Announcement:  [insect  FR 
dtationj. 

Previousfy  Announced  Time  and  Date 
of  Meeting:  10:00  a.m.,  October  22, 
1997. 

Changes  in  Meeting:  The  meeting 
concerning  the  FY  1998  Operating  Plan 
has  been  canceled  and  rescheduled  for 
October  29. 1997. 

For  a  recorded  message  containing  the 
latest  agenda  in£c»mation.  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOmONAL 
MFORMATKM:  Sadye  E.  Dunn.  Office  of 
the  Secretary.  4330  East  West  Highway. 
Bethesda.  MD  20207  (301)  504-080a 

Dated:  October  21. 1997. 
Sadye  E.  Dm*. 

(FR  Doc  97-28289  Filed  10-21-97;  3:19  pm] 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

AO0ICY:  U.S.  Consumer  Product  Safety 
Commission:  Washington,  DC  20207. 

TltzTie  ojid  Date:  Wednesday.  October 
29. 1997. 10:00  aun. 

Location:  Room  420,  East  West 
Towers.  4330  East  West  High«ray, 
Betheada.  Maryland. 

Status:  Open  to  the  Public. 

Matters  to  be  Considered: 

FY  1996  Operating  Plan:  The  staff 
will  brief  the  Commission  and  the 
Commission  will  consider  issues  related 
to  the  Commission's  Operating  Plan  for 
Fiscal  Year  1998. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOmONAL 

WTORMATXJN:  Sadye  E.  Dunn,  Office  of 
the  Secretary.  4330  East  West  Highway. 
Betheada.  MD  20207  (301)  504-0600. 
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Deted:  October  21. 1997. 
Sadye  E.  Dana, 
Secrelaiy. 
[FR  Doc.  97-28290  Filed  10-21-97;  3:19  pm| 

■uiM  cooc  saafr-oi-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tiM  Sacraftary 

owDnmMaii  lor  umo  nwiwj  * 
Coflwnsnt  RaqiMSt 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Department  of  Defense 
Security  Agreement.  Appendage  to  the 
Security  Agreement,  Certificate 
Pertaining  to  Foreign  Interests:  DD  Form 
441.  441-1.  441s  (SF  X322);  OMB 
Number  0704-0194. 

T^T^e  of  Request:  Reinstatemrait 

Number  of  Respondaits:  6.225. 

Responses  per  Respondents:  1 . 

Annual  Responses:  6,225. 

i^ver^ge  Buiden  per  Response:  36 
minutes. 

Annual  Btirden  Hours:  3,735. 

Needs  and  Uses:  The  execution  of  DD 
Forms  441. 441-1,  and  441S  (to  become 
a  Standard  Form)  is  a  fector  in  inwHng 
a  determination  as  to  whether  a 
contractor  is  eligible  to  have  a  fecility 
security  clearance.  It  is  also  the  l^al 
basis  for  imposing  security  requirements 
on  eligible  contractors.  These 
requirements  are  necessary  to  preserve 
and  maintain  the  seciuity  of  the  United 
States  through  the  establishment  of 
standards  to  prevent  the  improper 
disclosure  of  classified  information. 
Executive  Order  12829  stipulates  that 
the  Secretary  of  Defense  shall  serve  as 
the  Executive  Agent  for  inspecting  and 
monitoring  the  contractors,  licensees, 
and  grantees  who  require  access  to 
classified  information  and  for 
determining  eligibility  for  access  to 
classified  information.  The  specific 
requirements  necessary  to  protect 
classified  information  released  to 
private  industry  are  set  forth  in  DoD 
5220.22-^.  "National  Industrial 
Security  Program  (NISP).  DD  Form  441. 
"D^MTtment  of  Defense  Security 
Agreement,"  is  the  initial  contract 
between  industry  and  the  govemmenL 
This  l^ally  iHnding  document  details 
the  responsibility  of  both  parties  and 
obligates  the  contractor  to  fulfill  the 
requirements  outlined  in  DoD  5220.22- 


M.  The  DD  Form  441-1,  "Appendage  to 
the  Department  of  Defense  Agreement," 
is  used  to  extend  the  agreement  to 
separately  located  branches  and  offices 
of  the  contractor.  DD  Form  441S  (to 
become  SF  X322).  "Certificate 
Pertaining  to  Foreign  Interests,"  must  be 
submitted  to  provide  certification 
regarding  elements  of  Foreign 
Ownership,  Control,  and  Influence 
(FOa). 

Affected  Public:  Business  w  Other 
For-ProfiL 

Frequency:  On  Occasion. 

Aespo/ide/it's  Obligation:  Required  to 
Obtain  Or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 

dialling 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR, 
1215  Jefiierson  Davis  Highway,  Suite 
1204.  Arlington.  VA  22202-4302. 

Dated:  October  17. 1997. 
iL.T« 


Ahemate  OSD  Fedmal  Register,  Liaison 

Officer,  Department  ofD^enae. 

(FR  Doc.  97-28088  Filed  10-22-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 


Oflica  of  itw 


MmMiiq  of  ttw  Dcfsnas  EnvtatMoiental 
ftosponae  Task  Fore*  (DERTF) 

AOENCY:  Office  of  the  Deputy  Undw 

Secretary  of  Defense  (Environmental 

Security. 

ACTION:  Notice  of  business  meeting  and 

hearing. 


':  Pursuant  to  Pub.  L.  92-463. 
notice  is  hereby  givra  of  a  business 
meeting  and  hearing  of  the  Defense 
Environmental  Response  Task  Force 
(DERTF).  The  DERTF  is  charged  with 
studying  and  providing  finrfingg  and 
recommendations  on  environmoital 
response  actions  at  military  installaticms 
being  closed  or  realigned.  This  meeting 
is  a  follow-up  to  the  Jime  17-19, 1997 
meeting.  The  DERTF  will  discuss  issues 
related  to  natural  and  cultural  resources 
at  BRAC  installations,  optimization  of 
long-term  operation  and  maintenance  of 
cleanup  remedies,  information 
management  for  BRAC  properties. 


Superfimd  reform,  other  matters  related 
to  cleanup  at  closing  military 
installations,  and  the  DERTFs  1998 
Report  to  Congress.  The  DERTF  will 
also  be  briefed  on  the  cleanup  program 
at  Williams  Air  Force  Base,  Arizona. 
The  business  meeting  and  hearing  will 
be  open  to  the  public.  Public  witnesses 
desiring  to  speak  before  the  IX31TF 
should  contact  Shah  Choudhury, 
Executive  Secretary,  and  prepare  a 
Mmtten  statement  that  can  be 
summarized  orally  before  the  DERTF  at 
the  time  to  be  fixed  for  public  witnesses. 
Written  statements  must  be  received  by 
the  close  of  business,  December  19, 
1997.  at  the  Office  of  the  Under 
Secretary  of  Defense  (Environmental 
Security). 

DATES:  January  27. 1998;  9:30  a.m.  to  8 
p.m.;  January  28, 1998;  9  ajn.  to  4:30 
p.m.;  January  29. 1998;  9  a.m.  to  3:30 
p.m. 

PUBUC  COMMBfT  PERK)D:  A  puUic 
comment  period  is  scheduled  for 
January  27, 1996.  from  7:00  p.m.  to  8:00 
pjn.,  at  the  Arizona  State  University — 
East  Camptis  in  Mesa,  Arizona. 
ADDRESS  OF  MEETWQ  STTE:  The  business 
meeting  will  be  held  in  the  Embassy 
Suites  Hotel.  1515  N.  44th  Street, 
Phoenix,  AZ  85008. 
FOR  PURTMER  SglOnilATION  CONTACT:  Mr. 
Shah  Choudhury,  Executive  Secretary, 
Office  of  the  Deputy  Und«r  Secretary  of 
Defense  (Environmental  Security),  3400 
Defianse  Pentagon,  Washington,  DC 
20301-3400;  telephone  (703)  697-7475; 
e-mail  choudhsaSacq.osd.miL 

Dated:  October  16, 1997. 


Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc  97-28094  Filed  10-22-97;  8:45  am) 


O^ARTMBfT  OF  DEFENSE 

OfWca  of  ttw  Sacf  tary 

Dafansa  Intalliganca  AQancy,  Sdanca 
and  Tadmology  Advfaory  Board 
Ooaad  Maaling 

AQ8ICY:  Department  of  Defiense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 


f:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Pub.  L. 
92-463.  as  amended  by  Section  5  of 
Pub.  L.  94-409.  notice  is  hereby  given 
that  a  closed  meeting  of  the  DIA  Science 
and  Technology  Advisory  Board  has 
been  scheduled  as  follows: 

Dates:  23  and  24  Octobn  1997  (800  aja. 
to  1600  p-m.]. 


55222 


/  Vol.  62.  No.  205  /  Thursday,  October  23.  1997  /  hk>tic88 


Addreaaet:  Tba  Dafena*  IntelligcDC* 
Agency.  Boiling  AFB.  Washington.  aC 
Z034O-5100. 

For  Further  Informatjor  Contact:  Ma| 
Michael  WE.  Lamb.  US  At.  Executive 
SmcnUmrj.  DIA  Science  and  Technology 
Adviaoiy  Bowd.  Waihir^tnn.  D.C  20340- 
1328  (202)  231-«e3a 

Suppiemerttary  Information:  The  entire 
iimwMiig  is  devoted  to  the  discussion  of 
clasaifiad  infonnatioD  as  defined  in  Section 
5S2b(cKI).  Title  5  of  the  U.S.  Code  and 
therefore  will  be  closed  to  the  public  The 
Boud  will  receive  briefings  on  and  discuss 
several  CHiTent  critical  intelligence  issues 
and  advise  the  Director.  DIA.  on  reialad 
acMBtific  and  technical  matten. 

DalMl:  October  16. 19t7. 
LJbLBynm. 

Ahemate  OSD  Federal  Hegister  Lkiisoa 
Officer.  Department  of  Defense. 
(FR  Doc.  97-28093  Filed  10-22-97;  8:45  am) 


DEPARTMENT  OF  DEFENSE 
Ofllos  of  Km  ' 


ttni  TschnolOQy  Advlsofy  Bovd 


AOCMCY:  Department  of  [)e£snae,  Deftmiie 
Intelligence  Ageixry. 

ACnON:  Notice. 


Punoant  to  the  provisiaiis  of 
Subsection  (d)  of  Section  10  of  Pub.  L. 
92-463.  as  amended  by  Section  5  of 
Public  Law  94—409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 

Dotes:  Nofvembar  4-5, 1997  (8  a.m.  to  S 
p-m.). 

AMreaaes:  The  Defanae  Intelligence 
Agncy.  Bollii^  AFB.  Washington.  D.C. 
20340-5100. 

For  Further  Information  Contact:  Ma) 
Micbael  W.  Lamb.  USAF.  Exscutivs 
Sacielaiy.  DIA  Science  and  Technology 
Advismy  Board.  Washington.  D.C  20340- 
1328  (202)  231-t93a 

Supplementary  Information:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  infonnatioo  aa  defined  in  Section 
552b(cKI).  Title  5  of  the  U.S.  Code  and 
therefore  will  be  dosed  to  the  public.  The 
Board  will  recaive  briefings  on  and  discuss 
several  current  critical  intalUgaiioa  iasuas 
and  advise  the  Director.  DIA.  on  rsialsd 
srientifir  and  terhniral  mattets. 

Dated:  October  16. 1997. 


AAemote  OSD  Federa/ Regislar.  liaison 

Officer.  Department  c^Di^ferue. 

fFR  Doc  97-28086  Filed  10-22-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 
Office  ol  tlw  Sccfvlwy 


>  hiMllgencc  A^tncy,  Sctoncc 
and  Technoloav  Adviaorv  Board 


Department  of  Detense,  Defense 
Intf  Uigence  Agency. 
action:  Notice.  * 


r:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Pub.  L. 
92-463.  as  amended  by  Section  5  of 
Pub.  L.  94—409,  notice  is  here  }  fiven 
that  a  cloeed  meeting  of  the  DIA  Science 
and  Technology  Advisory  Board  has 
been  scheduled  as  follows: 

/Mas:  November  3. 1997  (1  p.m.  to  5  p.m). 

Atiiiiassmj.  The  Defense  Intelligence 
Agaecy.  Boiling  AFB,  Washington.  D.C 
20340-5100. 

For  Further  Information  Contact:  Mai 
Michael  W.  Lamb.  USAF,  Executive 
Secretariat .  DIA  Science  and  Technology 
AdviKxy  Board.  Washington.  D.C  2034O- 
1328.  (202)  231-4930. 

Supplementary  Information:  The  entire 
iiieeling  is  devoted  to  the  discussion  of 
classified  information  as  defined  in  Section 
552b(c)(I).  Title  5  of  the  U.&  Code  and 
therefore  will  be  cloeed  to  the  public.  The 
Board  ¥riirreceive  briefings  on  and  discuss 
seneial  current  critical  intelligence  issues 
and  advise  the  Director,  DIA.  on  related 
sdantific  and  technical  matters 

Dated:  October  16. 1987. 
LJM.ByBem. 

Ahemate  OSD  Federal  Register,  Liaison 
Officer,  Department  ofDeferme. 
|FR  Doc  97-28097  Filed  10-22-97;  8:45  am] 


D^ARTMBTT  OF  DEFENSE 
Ofllos  o(  tlM  Sacfttwy 

Natlonil  DalMwa  PwMl  MmUi^ 

AOENCV:  DoO,  National  DeCense  Panel. 
ACnON:  Notice. 


This  notice  sets  forth  the 
schedule  and  summary  for  agenda  for 
the  meeting  of  the  National  Defense 
Panel  on  October  27  and  28.  1997.  In 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  Public 
Law  No.  92-463.  as  amended  (5  U.S.C 
App.  n.  (1982)).  it  has  been  determined 
that  this  National  Defense  Panel  meeting 
concerns  matters  listed  in  5  U.S.C 
552b(cKl)  (1982).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public 
from  0900-1700.  October  27  and  28. 
1997  in  order  ku  the  Panel  to  discuss 
classified  material. 
DATES:  October  27  and  28. 1997. 
AOOMCSSES:  Suite  532. 1931  Jefierson 
Davis  Hwy.  Arlington  VA. 


SUPPtBHefTARY  mformation:  The 
National  Defense  Panel  was  established 
on  January  14,  1997  in  accordance  with 
the  Military  Force  Structure  Review  Act 
of  1996.  Public  Law  104-201.  The 
mission  of  the  National  D^isnse  Panel  is 
to  provide  the  Secretary  of  Defense  and 
Congress  with  an  independent,  non- 
partisan assessment  of  the  Secretary's 
Quadrennial  Defense  Review  and  an 
Alternative  FcHce  Structure  Analysis. 
This  analysis  will  explore  innovative 
ways  to  meet  the  national  sectuity 
challenges  of  the  twenty-first  century. 

Piupoeed  Schedule  and  Agenda 

The  National  Defense  Panel  will  meet 
in  closed  session  from  0900-1 700  on 
October  27.  The  Panel  will  hear  the  NDP 
staff  presentations  on  Status  Updates  of 
Issue  Reviews  and  Report  Statiu  on 
Projects  at  the  Crystal  Mall  3  office. 
Dtiring  the  closed  session  on  October  28 
from  1300-1500.  the  National  Defanaa 
Panel  staff  will  meet  with  the  Defianae 
Reform  Task  Force  at  the  Crystal  Mall  3 
ofBce.  The  remainder  of  the  Panel's  tioa 
will  be  used  to  discuss  the  NDP  staff 
presentations  on  various  future 
strategies,  desired  capabilities,  and 
developing  force  elements. 

The  oetermination  to  close  the 
meeting  is  based  on  the  consideration 
that  it  is  expected  that  discussion  will 
involve  classified  matters  of  national 
security  concern  throughout 

This  Notification  also  is  written 
verification  that  the  Panel  was  unable  to 
provide  notice  of  this  meeting  15  days 
prior  to  the  date  of  the  meeting,  as  a 
result  of  a  delay  in  prtxressing  with  OSD 
due  to  the  federal  holiday  on  October 
13th. 

FOR  FURTHER  MFORMATION  CONTACT: 
Please  contact  the  National  Defense 
Panel  at  (703)  602-4175/6. 

Dated:  October  17. 1997. 


Ahemate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

[FR  Doc  97-28095  Filed  10-22-97;  8:45  am) 


DEPARTMBIT  OF  DEFENSE 

Dalaiwa  l.pQtiW&t  Agancy 

Privacy  Act  on974;  Nolle*  of  a 
Computac  Matching  ProQram  Batwaan 
ttia  Small  Buainaaa  Administration  and 
ttia  Datanaa  Manpowar  Data  CanlaF  ol 
ma  uapanmaniof  uavanaa 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Department  of  Defense. 
ACTION:  Notice  of  a  computer  matching 
program  between  the  Sinall  Business 
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Administration  (SBA)  and  the 
Department  of  Defense  (DoD)  for  public 
comment 


SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974.  as  amended,  (5 
U.S.C  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD.  as  the  matching 
agency  imder  the  Privacy  Act  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
SBA  and  DoD  that  their  records  are 
being  matched  by  computer.  The  record 
subjects  are  SBA  delinquent  debtors 
who  may  be  current  or  former  Federal 
employees  receiving  Federal  salary  at 
benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  programs  administered  by  SBA  so 
as  to  permit  SBA  to  pursue  and  collect 
the  debt  by  voluntary  repayment  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

DATCS:  This  proposed  action  will 
become  effective  November  24, 1997 
and  the  computer  matching  will 
proceed  accordingly  without  further 
notice,  luiless  comments  are  received 
which  would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effoctive 
date. 

ADOREaseS:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defisnse  Privacy  OfBce,  Crystal 
Mall  4,  Room  920. 1941  Jefferson  Davis 
Highway.  Arlington.  VA  22202-4502. 
FOR  FURTHER  MPORMATKM  CONTACT:  Mr. 
Aurelio  Nepa.  Jr.  at  telephone  (703) 
607-2943. 

SWPH-aKNTARY  arORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C  552a).  the 
I^ffiC  and  SBA  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  government  so  that 
SBA  can  pursue  recoupment  of  the  debt 
by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures.  Computer  matrhing 
appeared  to  be  the  most  e£Ecient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 


and  agreed  upon  that  computer  - 
matching  would  be  the  best  and  least 
obtrusive  manner  and  choice  for 
accomplishing  this  requirement 

A  co^y  of  the  computer  matching 
agreement  between  SBA  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Deputy 
Director,  Office  of  Borrower  and 
Lending  Service,  Small  Business 
Administration,  409  Third  Street,  SW, 
Suite  8300.  Washington.  DC  20416. 
Telephone  202-205-6481. 

Set  forth  below  is  a  piiblic  notice  of 
the  establishment  of  the  computer 
matching  program  required  by 
paragraph  (e)(12)  of  the  Privacy  Act 

The  matching  agreement,  as  required 
by  5  U.S.C  552a(r)  of  the  Privacy  Act, 
and  an  advance  copy  of  this  notice  was 
submitted  on  October  7.  1997  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Afhirs  of  the  Senate,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
pursuant  to  paragraph  4d  of  Appendix 
I  to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals.'  dated 
Febar\iary  8,  1996  (61  FR  6435,  February 
20, 1996).  The  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  imtil  that 
review  period  of  40  dajrs  has  elapsed. 
Dated:  October  14. 1997 


L.M.1 

Attentate  OSD  Federal  Register  Liaisam 
Officer,  I^partment  of  Defense. 

NOTICE  OF  A  COMPtTTER  MATCHING 
PROGRAM  BETWEB4  THE  SMALL 
BUSINESS  ADMINISTRATION  AND 
THE  DEPARTMENT  OF  DEFENSE  FOR 
DEBT  COLLECTION 

A.  Participating  Agencies: 
Participants  in  this  computer  mAtrbing 
program  are  the  Sinall  Business 
Administration  (SBA)  and  the  Defense 
Manpower  Data  Center  (DMDC)  of  the 
Deportment  of  Defense  (DoD).  The  SBA 
is  the  source  agency,  i.e..  the  activity 
disclosing  the  records  for  the  piupose  of 
the  match.  The  DMDC  is  the  specific 
recipient  activity  or  matching  agency, 
i.e.,  the  agency  that  actually  performs 
the  computer  matching. 

B.  Ptxrposeofthemati:h:UponihB 
execution  of  this  agreement,  SBA  will 
provide  and  disclose  debtor  records  to 
DMDC  to  identify  and  locate  any 
matched  Federal  persoimel,  employed 
or  retired,  vrho  owe  delinquent  debts  to 
the  Federal  Government  imder  certain 


programs  administered  by  SBA.  SBA 
will  use  this  information  to  initiate 
independent  collection  of  those  debts 
under  the  provisions  of  the  Etebt 
Collection  Act  of  1982  when  voluntary 
payment  is  not  forthcoming.  These 
collection  efforts  will  include  requests 
by  the  SBA  of  the  employing  agency  to 
apply  administrative  and/or  salary  ofbet 
procedures  until  such  time  as  the 
obligation  is  paid  in  full. 

C  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365),  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134,  section  31001); 
31  U.S.C  Chapter  37.  Subchapter  I 
(Gena«l)  and  Subchapter  n  (Claims  <rf 
the  United  States  Government);  31 
U.S.C.  3711 ,  Collection  and 
Compromise:  31  U.S.C  3716, 
Administrative  OfEset;  5  U.S.Q  5514.  as 
amended.  Installment  Deduction  for 
Indebtedness  (Salary  Offset);  10  U.S.C 
136,  as  amended.  Under  Secretary  of 
Defense  for  Persoimel  and  Readiness;  10 
U.S.C  138.  as  amended.  Assistant 
Secretaries  of  Defense;  section  101(1)  of 
Executive  Order  12731;  4  CFR  Ch.  II. 
Federal  Claims  Collection  Standards 
(General  Accounting  Office  - 
Department  of  Justice);  5  CFR  550.1101 
-  550.1108  Collection  by  Of&et  from 
Indebted  Government  Empfoyees 
(OPM);  (Note:  Insert  Agency's  CFR 
citation  implementing  5  U.S.C 
5514(bHl).] 

D.  Records  to  be  matched:  The 
systems  of  records  described  below 
ontain  an  appropriate  routine  use 
disclosure  between  the  agencies  of  the 
information  proposed  in  the  match.  The 
routine  use  provisions  are  compatible 
with  the  purpose  for  which  the 
infonnation  was  collected. 

The  SBA  will  use  personal  data  from 
the  Privacy  Act  record  s)rstem  identified 
as  SBA  075,  entitied,  'Loan  Case  File', 
last  published  in  the  Federal  Regiater  at 
56  FR  8022  on  February  26.  1991. 

DMDC  will  use  pers<Mial  data  from  the 
record  systems  identified  as  S322.ll 
DMDC.  entitled  'Federal  Creditor 
Agency  Debt  Collection  Data  Base,'  last 
published  in  the  Federal  Register  at  61 
FR  32779,  June  25,  1996. 

Sections  5  and  10  of  the  Debt 
Collection  Act  of  1982  (Public  Law  97- 
365)  authcnize  agencies  to  disclose 
information  about  debtors  in  order  to 
effect  salary  or  administrative  ofiisets. 
Agencies  must  publish  routine  uses 
pursuant  to  sutKsection  (bX3)  of  the 
Privacy  Act  for  those  systems  of  records 
from  which  they  intend  to  disclose  this 
information.  Sections  5  and  10  of  the 
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Debt  Collection  Act  will  comprise  the 
necessary  authority  to  meet  the  Privacy 
Act's  'compatibility'  condition. 

E.  Description  of  Computer  Matching 
Program:  SBA,  as  the  source  agency, 
will  provide  DMDC  with  an  electronic 
file  which  contains  the  names  of 
delinquent  debtors  in  programs  SBA 
administers.  Upon  receipt  of  the 
computer  tape  file  of  debtor  accounts, 
DMDC  will  perform  a  computer  match 
using  all  nine  digits  of  the  SSN  of  the 
SBA  file  against  a  DMDC  computer 
database.  The  DMDC  database, 
established  under  an  interagency 
agreement  between  DOD,  QPM,  OMB, 
and  the  Department  of  the  Treasury, 
consists  of  employment  records  of  non- 
postal  Federal  employees  and  military 
members,  active,  and  retired.  Matching 
records  ('hits'),  based  on  the  SSN,  will 
produce  the  member's  name,  service  or 
agency,  category  of  employee,  and 
current  work  or  home  address.  The  hits 
or  matches  will  be  furnished  to  SBA. 
SBA  is  responsible  fior  verifying  and 
determining  that  the  data  on  the  EA4DC 
reply  tape  file  are  consistent  with  SBA's 
source  file  and  for  resolving  any 
discrepancies  or  inconsistencies  on  an 
individual  basis.  SBA  will  also  be 
responsible  for  making  final 
determinations  as  to  positive 
identification,  amount  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

The  electronic  file  tape  provided  by 
SBA  will  contain  data  elemmits  of  the 
debtor's  name,  SSN,  internal  account 
numbers  and  the  total  amount  owed  for 
eah  debtor  on  approximately  10,000 
delinquent  debtors. 

The  DMDC  computer  database  file 
contains  approximately  10  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  and  the  0PM  government 
wide  Don-postal  Federal  civilian  records 
of  current  and  retired  Federal 
employees. 

F.  Inclusive  dates  of  the  Matching 
Program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
niatrhing  program  becomes  effoctive 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  Annually  Under  no 
circumstances  shall  the  matching 


program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  SBA 
and  DMDC.  the  matching  program  will 
be  in  effect  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement 

G.  Address  for  receipt  of  public 
coments  or  inquiries:  Director,  Defense 
Privacy  Office,  Crystal  Mall  4,  Room 
920. 1941  Jeffisrson  Davis  Highway, 
Arlington,  VA  22202-4502.  Telephone 
(703)  607-2943. 
[FR  Doc  97-27043  Filed  10-22-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Environmental  Management  SH»- 
Spadfic  Adviaory  Board,  Savannah 
RIvar  Site 

AoaiCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board  (EM  SSAB). 
Savannah  River  Site. 

Dates  and  Times: 
Monday,  November  17, 1997: 
SKM  p.m.-6:30  p.m.  (Issues-based    ' 

Subcommittee  Meetings) 
6:30  p.m.-7:00  p.m.  (Public  Comment 

Session) 
7:00  p.m.-9:00  p.m.  (Special  Meeting  of  the 

FuU  Board) 
Tuesday.  November  18. 1997:  8:30  a.m.-4K)0 

p.m. 

Addresses: 
The  November  17, 1997,  meetings  will  be 
held  at: 
The  First  Baptist  Church,  1803  Allen 
Street.  Barnwell,  South  Carolina. 
The  November  18,  1997.  meeting  will  be  held 
at: 
Barnwell  County  State  Park.  Route  2, 
Highway  3,  Blackville.  South  Carolina. 

FOR  WRTHER  MFORMATKM  CONTACT: 
Gerri  Flemming,  Public  Accountability 
Specialist.  Environmental  Restoration 
and  Solid  Waste  Division,  Department 
of  Energy  Savannah  River  Operations 
Office.  P.O.  Box  A,  Aiken.  S.C.  29802 
(803)  725-5374. 


SUPPt-EMBITARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
enviroiunental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda 

Monday,  November  17.  1997 

5.-00  pan.  Issues-based  subcommittee 

meetings 
6:30  p.m.  Public  comment  session  (5-minute 

rule) 
7:00  p.m.  Special  Meeting  of  Full  Board  (vote 

on  draft  motions  presented  in  Sept.) 
8KW  p.m.  Adjourn 

Tuesday.  November  18  1997 

8:30  a.m. 
Approval  of  minutes,  agency  updates  (-15 

minutes) 
Public  comment  session  (5-minute  rale) 

(-10  minutes) 
Nuclear  materials  management 

subcommittee  (-1  hour  30  minutes) 
Administrative  subcommittee  report  (-45 

minutes) 
-Includes  by-laws  amendments  proposal 
Risk  management  ft  6ituie  use 

subcommittee  report  (-30  min  ates) 
Public  comment  session  (5-minute  nile) 

(-10  minutes) 
12:qp  p.m. 

Lunch 
1:00  p.m. 
Public  comment  session  (5-minnte  rule) 

(-10  minutes) 
Environmental  restoration  and  waste 

management  subcommittee  report  (—1 

hour  30  minutes) 
Budget  subcommittee  report  (-15  minutes) 
SSAB  Chair  trip  report  (-15  minutes) 
FaciUtator  update  (-15  minutes) 
Public  conunent  session  (5-minuta  rule) 

(-10  minutes) 
4K)0  p.m.  Adjourn 

If  necessary,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details.  A 
final  agenda  will  be  available  at  the 
meetings  on  Monday,  November  17, 
1997,  and  Tuesday,  November  18, 1997. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  shouM 
contact  Gerri  Flemming's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  da3rs 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  fieu:ilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  conunent  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 
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Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
cop3ring  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gerri 
Flemming,  Department  of  Energy 
Savannah  River  Operations  Office.  P.O. 
Box  A.  Aiken,  S.C.  29802.  or  by  calling 
her  at  (803)  725-5374. 

Issued  at  Washington,  DC  on  October  17, 
1997. 

Racbel  Samuel, 

Deputy  Advisory  Coaunittee  Management 
Offlcer. 

(FR  Doc.  97-28155  Filed  10-22-97;  8:45  am] 

muMta  ooot  um-t-f 


DEPARTMENT  OF  ENERQY 

National  Electric  and  Magnetic  Flalda 
Adviaory  Commlttae 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463.  86  Stat.  770), 
notice  is  hereby  given  of  a  meeting  of 
the  National  Electric  and  Magnetic 
Fields  Advisory  Committee. 

DATES:  Thursday,  November  13. 1997: 
1:30  p.m.-4:45  p.m.;  Friday.  November 
14. 1997:  9:00  a.m.-12:45  p.m. 

ADDRESS:  Maritime  Museum,  1306  N. 
Harbor  Drive,  San  Diego,  CA  92101. 

FOR  FURTHER  MFORMATKNI  CONTACT:  Dr. 
Imre  Gyuk,  EMF  Program  Manager,  EE- 
14,  Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-1482. 

SUPPI^MBITARY  INFORMATION:  Purpose  of 
the  Committee:  The  National  Electric 
and  Magnetic  Fields  Advisory 
Committee  (NEMFAC)  advises  the 
Department  of  Energy  and  the  National 
Institute  of  Environmental  Health 
Sciences  on  the  design  and  ^ 

implementation  of  a  five-year,  national 
electric  and  magnetic  fields  (EMF) 
research  and  public  information 
dissemination  (RAPID)  program.  The 
Secretary  of  Energy,  pursuant  to  Section 
2118  of  the  Eneigy  Policy  Act  of  1992. 
Pub.  L.  No.102-486,  has  overall 
responsibility  for  establishing  the 
national  program  which  includes  health 
effects  research,  development  of 
technologies  to  assess  and  manage 
exposures,  and  dissemination  of 
information. 


Tentative  Agenda 

Thursday.  November  13, 1997 

1:30  p.m  Welcome  and  opening  remarks 
l.*45  p.m.  RAPID  program  budget  status 
2:00  p.m.  National  Cancer  Institute 

childhood  Leukemia  study  and 

NIEHS  meta-analysis 
2:45  p.m.  Status  of  RAPID  health 

research 
3:15  p.m.  Break 

3:40  p.m.  Health  research,  continued 
4:10  p.m.  IMscussioa 
4:45  p.m.  Adjourn 

Friday.  November  14,  1997 

9:00  a.m.  Status  of  RAPID  engineering 

research 
9:20  a.m.  Status  of  RAPID 

communication  activities 
9:35  a.m.  Progress  on  science  symposia 

and  workshop 
10:05  a.m.  Break 
10:45  a.m.  NEMFAC  business 
11:45  a.m.  Open  time  for  public 

comments 
12:45  p.m.  Adjourn      * 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Dr.  Gyuk  at  the  address 
or  telephone  niunber  listed  above  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section.  Requests  must  be  received  5 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda.  Depending 
on  the  number  of  requests,  comments 
may  be  limited  to  five  minutes.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  Cacilitate  the  orderiy 
conduct  of  business. 

Transcript  and  Minutes:  A  transcript 
and  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Department  of  Energy,  Freedom  of 
Information  Public  Reading  Room,  lE- 
190,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  Copies 
of  the  minutes  will  also  be  available  by 
request. 

Issued  at  Washington.  DC.  on  October  17. 
1997. 

lacM  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  97-28156  Filed  10-22-97;  8:45  am) 

MLUNQ  OOOC  64Se-01-P 


DEPARTMENT  OF  ENERQY 
Bonnavilla  Powar  Adminiatration 
Upper  Grande  Ronda  Supplamantation 


AGENCY:  Bonneville  Power 
Administration  (K*A).  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Floodplain  and 
Wetlands  Involvement. 


SUMMARY:  This  notice  aimounces  BPA's 
proposal  to  construct  acclimation  ponds 
for  the  Grande  Ronde  River  spring 
Chinook  in  floodplain  and  wetlands 
located  in  Union  and  Wallowa  Counties. 
Oregon.  A  total  of  three  acclimation 
sites  would  be  developed  in  the  Upper 
Grande  River,  the  Lostine  River  and 
Catherine  Creek  tributaries  within  the 
Grande  Ronde  Subbasin  of  the  Snake 
River  Drainage  in  northeastern  Oregon. 
It  is  the  intent  of  the  BPA,  the  Ne«  Perce 
Tribe,  the  Confederated  Tribes  of  the 
Umatilla  Indian  Reservation,  the  Orepm 
Department  of  Pish  and  Wildlife,  and 
the  National  Marine  Fisheries  Service  to 
prevent  the  extinction  and  restore  the 
population  of  the  spring  chinook  within 
the  tributaries. 

In  accordance  with  E)OE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements,  BPA  will  prepare  a 
floodplain  and  wetlands  assessment  and 
would  perform  this  proposed  action  in 
a  manner  so  as  to  avoid  or  mininniw» 
potential  harm  to  or  within  the  affected 
floodplain  and  wetlands.  The 
assessment  will  be  included  in  the 
enviroimiental  assessment  being 
prepared  for  the  proposed  project  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  A 
floodplain  statement  of  findings  will  be 
included  in  any  finding  of  no  significant 
impact  that  may  be  issued  following  the 
completion  of  the  environmental 
assessment 

DATE:  Comments  are  due  to  the  address 
below  no  later  than  November  7, 1997. 
ADDRESS:  Submit  comments  to 
Communications,  Bonneville  Power 
Administration — ACS-7,  P.O.  Box 
12999,  Portland,  Oregon  97212.  Internet 
address:  comment@bpa.gov. 
FOR  FURTHER  MFORMATION,  CONTACT: 
Kenneth  C.  Kirkman,  EC-4,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621,  phone 
number  503-230-5557,  bx  number 
503-230-4089. 

SUPPLBIENTARY  INFORMATION:  The 
juvenile  spring  chinook  captive 
broodstock  acclimation  fecilities  most 
likely  would  be  located  on  fioodplains 
and/or  wetlands  because  they  need  to  be 
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constmcted  close  to  the  stream  or  river 
banks  to  be  able  to  utilize  the  rivws  for 
•  soioce  of  flow  thnni^  water.  The 
acclimation  ponds  will  be  constructed 
of  metal  and  some  earth  work,  cutting 
and  filling,  will  be  required;  maybe  a 
total  of  140  cobic  yards.  The 
acclimatian  facilities  are  located  at  tftm 
following  sites:  (1)  the  linstine  River  at 
TlS.  R43E.  Section  27  (Lostiae.  OR 
quad);  (2)  the  Catherine  Creek  at  the 
T5S,  R  41E,  Section  21  (Medical 
Springs,  OR  quad):  and  (3)  the  Uppe^ 
Grande  Ronde  at  T6S,  R  S6E.  Section  5 
(Limber  Jim  Creek,  OR  quad). 

Map*  aad  fuitliar  infamiatinn  arB  availabie 
froni  BPA  at  tna  i 


iHuad  in  Pcctknd,  Oagon.  oo  Octobar  15, 
1997. 


tCMcKJnay. 
SEPA  CompUance  Officer. 
(FR  Doc  97-28157  Filed  10-22-97;  8:45  aia] 


DEPARTMBIT  OF  ENB1QY 


'  By  SW  OiMM  of  I 


AQBtCY:  Energy  Information 
Administration.  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  requasL 


r:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  0£Eu»  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  infcxmation  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(lKA)  of  the  Paperworii 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  collection  number  and 
title;  (2)  summary  of  the  cDllection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  CMB  document 
number  (if  applicable),  type  of  request 
(new.  revision,  extension,  or 
reinstatement);  respxinse  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  bmefits):  (3)  a 
description  of  the  need  and  proposed 
use  of  the  in£c»mation;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  anniial  reporting  burden 
(average  hours  per  response  x  proposed 


frequency  of  response  per  year  x 
estimated  number  of  likriy 
respondents.) 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
adviae  the  OMB  DOE  Desk  OCBoarlislad 
below  of  your  intention  to  do  so  at  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

AOONiSt:  Address  commoits  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
AfEsirs.  Office  of  Management  and 
Budget,  726  Jackson  Place  NW, 
Washington,  O.C  20503.  (Commeato 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 

RM  ROTTHBR  MFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Jay  Casseiberry, 
Statistics  and  Methods  Ckoup.  (EI-70). 
Forrestal  Building.  U.S.  Department  of 
Energy.  Washington,  D.C.  20585.  Mr. 
Casseiberry  may  be  telq>honed  at  (202) 
426-1116.  FAX  (202)  426-1081,  or  e- 
mail  at  )ay  .Casselberry9eia.doe.gov. 

iHON: 


ART 

The  energy  information  coUecticms 
sulnnitted  to  OMB  for  review  were: 

1.  EIA-23.  23P,  and  64A.  "OU  and 
Gas  Reserves  System  Surveys." 

2.  Energy  Information  Administration; 
1905-0057;  Extraiaion  with  changes; 
Mandatory. 

3.  EIA's  Oil  and  Gas  Reserves  System 
Surveys  collect  data  used  to  estimate 
reaoves  of  crude  oil,  natural  gas.  and 
natural  gas  liquids,  and  to  determine  the 
status  and  approximate  levels  of 
production.  Data  are  published  and  are 
used  by  public  and  private  analysts. 
Respondents  are  operators  of  oil  wells, 
natural  gas  wells,  and  natural  gas 
processing  plants. 

EIA  proposes  no  substantive  revision 
to  the  current  forms.  However,  the 
original  Federal  Register  notice  did 
request  comments  on  substantive 
changes  to  the  Form  EIA-23.  "Annual 
Survey  of  Domestic  Oil  and  Gas 
Reserves."  As  a  result  of  comments 
received  and  discussions  with  members 
of  various  trade  associations  it  was 
decided  to  delay  the  implementation  of 
the  originally  proposed  changes  until  all 
the  government  organizations  involved 
had  the  opportunity  to  revise  their  own 
programs,  so  that  all  Government 
agencies  would  have  consistent 
definitions  in  place  before  EIA  changed 


its  rsMTvas  d^nitions  and  data 
collection  process. 

4.  Business  or  other  for-profit 

5. 107,084  hours  (16.360  hours  x 
0.802  responses  per  year  x  8161 
respondents). 

Statatocy  Aathorttr.  Section  3506(cX2MA) 
of  the  PapflTMrark  Reductian  Act  of  1995 
(Pub.  L.  Na  104-13). 

itmad  in  WaahingtoD.  D.C  Octobar  17. 
1997. 

layariMifcmj. 

AgBocy  Qaanmce  Officer.  Stnttrtka  and 

Uethods  Group,  Bnagjr  bifunuaUon 

AdmiiuftratKw. 

(FR  DiK.  97-28159  Filed  10-22-97;  8:45  ami 


DEPARmBfT  OF  BCRQY 


IDoclBlflOL  QAW-1S6-001] 
B^Miiiofw  Gfl8  ■nd  Eleclric 

Odobar  17. 1997. 

Take  notice  that  on  August  15. 1997. 
Baltimore  Gas  and  Electric  Company 
(BGE)  submitted  a  compliance  filing  in 
accordance  with  the  requirements  of 
FERC's  July  31.  1997  Order  in 
Allegheny  Power  System.  Inc..  et  aL.  80 
FERC  161.143  (1997).  Included  in  the 
filing  is  a  revised  Schedule  9,  Real 
Power  Losses,  of  BGE's  Open  Access 
Transmission  Tariff,  designated  as  FERC 
Electric  Tariff.  Original  Volume  No.  4. 

Any  poson  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
Ocjpber  27. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 


Secretary. 

(FR  Doc  97-28049  Filed  10-22-97;  8:45  am) 
I  cqoc  crrr-at-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  TM9e-1-07-4Xn| 

Chandeleur  Rpe  Line  Company; 
Notice  of  Proposed  Qwnges  in  FERC 
Gas  Tariff 

October  17, 1997. 

Take  notice  on  October  14, 1997. 
Chandeleur  Pipe  Line  Company 
(Chandeleur)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tari|f.  Second  Revised 
Volume  No.  1.  Second  Substitute 
Seventh  Revised  Sheet  No.  5,  with  an 
effiective  date  of  October  1,  1997. 

Chandeleur  states  that  the  filing  is 
being  made  to  correct  its  September  12, 
1997  filing.  Chandeleur  states  that  it  is 
replacing  one  of  the  two  maximum  rate 
columns  with  the  appropriate  minimitTn 
rate  column  consistent  with  the 
effective  Sixth  Revised  Sheet  No.  5. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Stieet.  NE.  Washington,  DC 
20426.  in  accordance  with  Secti(Hi 
385.211.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Qxnmission's 
Regulations.  Protests  will  be  considered 
by  the  Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  ai« 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoteaCaabell. 
Secretary. 

(FR  Doc  97-28108  Filed  10-22-97;  8:45  am) 
I  OOOE  Sn7-«l-M 


DEPARTMBIT  OF  ENERGY 

FMaralBiMrgy  Regulatory 
ConMnission 

[Dodist  Na  CP9e-1S-000] 

Cdumbte  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blaniiel  Authorization 

October  17. 1997. 

Take  notice  that  on  October  9, 1997. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue. 
SE.,  Charleston,  West  Virginia  25314- 
1599.  filed  in  the  above  docket,  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations,  and  Columbia's 
authorization  in  Docket  No.  CP83-76- 
000.  for  authorization  to  construct  and 
operate  the  facilities  necessary  to 


establish  ten  additional  points  of 
delivery  to  existing  customers  for  firm 
transportation  service,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Colimibia  proposes  to 
construct  and  operate  new  points  of 
delivery  to  Columbia  Gas  of  Ohio  (COH) 
in  Medina  Coimty,  Ohio;  Lorain  County. 
Ohio;  and  Richland  County,  Ohio, 
which  will  involve  construction  of 
interconnecting  facilities  located 
between  Colimibia's  existing  right-of- 
way  to  provide  the  service.  COH  will 
install  a  meter  within  Columbia's 
existing  ri^t-of-way  to  provide  this 
service. 

Columbia  also  proposes  to  construct 
and  operate  new  points  of  delivery  to 
Mountaineer  Gas  Company  (MGC)  in 
Marshall  County,  West  Virginia; 
Kanawah  County,  West  Virginia;  Roane 
County.  West  Virginia;  Mercer  Couiity. 
West  Virginia;  Clay  County,  West 
Virginia  (two  points  of  delivery);  and  in 
Upshur  County,  West  Virginia,  which 
will  involve  the  construction  of 
interconnecting  facilities  located  on 
Columbia's  existing  right-of-way  to 
provide  this  service.  MGC  will  install  a 
meter  within  Columbu's  existing  right- 
of-way  to  provide  this  service. 

Colimibia  states  that  neither  COH  nor 
MGC  have  requested  an  increase  in  thieir 
peak  day  entitlements  in  conjunction 
with  this  request  for  these  new  points  of 
delivery.  Therefore,  there  is  no  impact 
of  Columbia's  peak  day  obligation  to  its 
other  customers  as  a  result  of  the 
establishment  of  the  proposed  new 
facilities. 

Columbia  states  that  the 
interconnecting  facilities  for  each  new 
point  of  delivery  vary  according  to 
conditions  encountered  at  each  location; 
hoMrever,  because  the  proposed  points 
of  delivery  to  COH  and  MGC  relate  to 
routine  residential  taps,  the  following 
facilities  are  representative  of  what  will 
be  installed  at  each  location:  a  4-inch  by 
l-inch  tap  saddle  (depending  on  the  size 
of  the  pipeline  for  each  requested 
point);  a  1-inch  valve,  nipple,  and  less 
than  20  feet  of  pipe  on  Columbia's 
existing  right-of-way.  Columbia 
indicates  that  COH  and  MGC  will  set 
the  meter  and  r^ulator  at  each  location. 
Coliunbia  states  that  the  quantities  to 
be  provided  through  the  new  points  of 
delivery  will  be  within  Columbia's 
authorized  level  of  services.  Therefore, 
there  is  no  impact  on  its  existing  design 
day  and  aimual  obligations  to  the 
Customos  u  a  result  of  the  construction 
and  operation  of  the  new  points  of 
delivery  for  firm  transportation  service. 

Columbia  further  states  that  it  will 
comply  with  the  environmental 


requirements  of  Section  157.206(d)  of 
the  Commission's  regulations  prior  to 
the  construction  and  operation  of  the 
proposed  facilities. 

Q}lumbia  estimated  that  the  cost  to 
install  the  new  taps  to  be  approximately 
$150  per  tap  and  will  be  treated  as  an 
O&M  expense. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commissions  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcatios  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G^  Act 
Laia  0.  Cadttil. 
Secreta/y. 

(FR  Doc  97-28035  Filed  10-22-97;  8:45  am) 
aiLUNa  COK  snr-ai-H 


DEPARTMBIT  OF  BCRQY 

Federal  Energy  Reguialory 
Commission 

[DodiM  No.  6T«7-«>001] 


K  N  Intsrstale  Gas  Transmission  Co.: 
Notice  of  Tariff  Filing 

October  17, 1997. 

Take  notice  that  on  October  14,  1997. 
K  N  Interstate  Gas  Transmission  Co. 
(KNI)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1-A.  Substitute  First  Revised  Sheet 
No.  2,  the  following  revised  tariff  sheet. 
to  be  effiactive  September  28. 1997: 
Subrtitute  First  Revised  Sheet  No.  2 

KNI  states  that  the  above  refermced 
tariff  sheet  is  beiag  filed  to  correct  a 
deletion  of  reference  to  the  state  of 
Nebraska  within  its  Preliminary 
Statement.  The  reference  to  the  state  of 
Nebraska  was  in  the  Original  Sheet  No. 
2  and  should  not  have  been  taken  out 
of  the  Preliminary  Statement  KNI  has 
submitted  Substituted  First  Revised 
Sheet  No.  2  to  reinstate  the  iiu:lude  of 
the  state  of  Nebraska  as  a  place  of  doing 
business. 

KNI  states  that  copies  of  the  filing 
were  served  upon  lOil's  jurisdictional 
customers,  interested  public  bodies  and 
all  parties  to  the  proceeding. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  proTided  in 
Section  154.210  of  the  Commission's 
Regulations.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  {Mrties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 


(FR  Doc  97-28043  Filed  10-22-S7;  8:45  am] 


DEPARTHerr  OF  ENERGY 
F«danl  Energy  Reguhrtory 


p>eGtal  Nol  lfTW^«-00| 

K  N  inlsrslale  Qas  Trenamlarton  Co.; 
NoMosof  TwNf  ming 

Octobar  17. 1997. 

Take  notice  that  on  October  14. 1997. 
K  N  Gaa  Transmission  Company  (KNI) 
leiMlweil  for  filing  as  part  of  its  FERC 
Cas  Tariff,  the  following  tariff  sheets,  to 
be  effective  November  14. 1997: 

TWi^  Ivrind  VoIbbs  Ne^  l-B 
Fint  Rsviaad  Slwal  No.  55 


ffimi 


tNa.t-0 


the  Conunission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding, 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LateaCHMl, 
Secrelaiy. 

(FR  Ooc.  97-28047  Filed  10-22-97;  8:45  am] 
I  oooc  fnt-at-M 


First  RavMd  Sheet  No.  48 

KNI  states  that  these  tariff  sheets  are 
being  filed  pursuant  to  Secti<m  154.204 
of  the  Commission's  regulations.  ICNI  is 
submitting  for  filing  and  acceptance  the 
above  revised  tariff  sheet(s)  and  other 
information  as  required  by  the 
Commission's  Orders  issued  on 
December  24. 1996  and  August  6. 1997. 
in  Docket  No.  KfG96-13-  et.  al. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI>^jurisdictional 
customers,  interested  public  bodies  and 
all  parties  to  the  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protest 
must  be  filed  in  acctutlance  with 
Section  154.210  of  the  Commission's 
Regulations.  All  such  protests  filed  with 


DEPARTMENT  OF  ENERGY 
rtdfl  Energy  Regulatory 


[DociHt  Ne. 


K  N  WottenlMrg  Transniiosion  Unwed 
UobAity  Co.;  Notteo  of  Tartn  Filing 

Odobv  17. 1997. 

Take  notice  that  on  October  14. 1997. 
K  N  Wattenbeig  Transmission  L.L.C.  (K 
N  Wattenberg)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  First  Revised  Sheet  No.  63.  to  be 
efiiactive  November  14. 1997. 

K  N  Wattenberg  sUtes  that  these  tariff 
sheets  are  being  filed  pursuant  to 
section  154.204  of  the  Commission's 
regulations.  K  N  Wattenberg  is 
sulmiitting  for  filing  and  acceptance  the 
above  revised  tariff  sheet(s)  and  other 
information  as  required  by  the 
Commission's  Orders  issued  on 
December  24. 1996  and  September  15, 
1997.  in  Docket  No.  MG96-14  et  al. 

K  N  Wattoibug  states  that  copies  of 
the  filing  were  served  upon  K  N 
Wattenberg's  jurisdictional  customers, 
interested  public  bodies  and  all  parties 
to  the  proceeding. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  a  motion  to  intervene 
or  protest  writh  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  D.C  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protest 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commissi oo's 
Regulations.  All  such  protests  filed  with 
the  Commission  will  t>e  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken,  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petititm  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 
available  for  public  inspection. 
Loto  D.  Cashril. 
Secretary. 

[FR  Ooc  97-28046  Filed  10-22-97;  8:45  am] 
I  ooee  snr-st-M 


DEPARTMENT  OF  ENERGY 

Federal  Enorgy  Regulatory 
Conunission 

(Dodtat  Na  CP9e-17-000] 

ICoGh  Qalawoy  PiptfRne  Company; 
Notice  ol  Racfuaat  Under  Blanket 
Authorization 

October  17. 1997. 

Take  notice  that  on  OcUrfwr  9. 1997. 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway).  P.O.  Box  1478.  Houston. 
Texas  77251-1478.  filed  in  Ekicket  No. 
CP98-1 7-000  a  request  pursuant  to 
Sections  157.205,  157.211.  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205. 
157.211. 157.216)  for  approval  to 
abandon  three  delivery  taps  and 
establish  two  new  delivery  taps,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82-430-000  pursuant  to  Section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  fiorth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Koch  Gateway  states  that  the 
certificate  authorization  for  the 
construction  and  operation  of  the  taps 
which  Koch  Gateway  now  seeks 
abandonment  authorization  was  issued 
in  FPC  Docket  No.  G-232.  Koch 
Gateway  states  that  these  taps  are  used 
for  delivery  of  natural  gas  to  end-users 
on  behalf  of  Louisiana  Gas  Service 
Compeny  (LGS)  a  local  distribution 
Company,  in  St.  Tammany  Parish, 
Louisiana.  Service  will  be  continued  to 
the  affected  end-users  through  new  taps 
on  an  ad)acent  Koch  Gateway  pipeline. 
Koch  Gateway  asserts  that  LGC  concurs 
with  the  proposed  abandonment  and 
tie-over  meesures. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  shall 
be  deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  U  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
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application  for  authorization  pursuant 
to  section  7  of  the  Natural  Gas  Act 
Lab  a  CaahaO. 
Sscntmy. 

(FR  Doc.  97-28036  Filed  10-22-97;  8:45  am] 
I  OOOC  tnr-oi-H 


DEPARTMENT  OF  ENERGY 
radaral  Cnaiyy  Ragulalory 


[DodntNa 

Koch 
Noocaoi 


PIpaiina  Company; 
Under  Biantol 


October  17. 1997. 

Take  notice  that  on  Octobm  9. 1997, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway).  P.O.  Box  1478.  Houston. 
Texas  77251-1478.  filed  in  Docket  No. 
CP96-1 9-000  a  request  pursuant  to 
Sections  157.205,  157.211,  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205. 
157.211. 157.216)  far  approval  to 
abandon  three  delivery  taps  and 
establish  new  delivery  taps,  under  the 
blanket  certificate  issued  in  E>ocket  No. 
CP82-430-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
fofth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspectiiML 

Koch  Gateway  states  that  the  .  ,j- 

certificate  authorization  for  the        t^*'^ 
construction  and  operation  of  the  taps 
which  Koch  Gateway  now  seeks 
abandonment  authorization  was  issued 
in  FPC  Docket  No.  G-232.  Koch 
Gateway  states  that  these  taps  are  used 
for  delivery  of  natuiral  gas  to  end-usos 
on  behalf  of  Entex.  Inc.  (Entex)  a  local 
distribution  Company,  in  St  Tammany 
Parish,  Louisiana.  Koch  Gateway  asserts 
that  Entex  concurs  with  the  proposed 
abandonment  and  tie-over  measures. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conimission. 
file  pursuant  to  Rule  214  of  the 
Commission's  Pnxsdurai  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Netural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  U  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  antlMirized  effective  the  day  after  the 
time  allowred  for  filing  a  protest  ff  a 
protest  is  filed  and  not  withdrawn     ' 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treeted  as  an  application  for 


authorisation  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  rashsll. 
Sscrataiy. 

(FR  Doc.  97-28037  Filed  10-22-97;  6:4S  am] 
I  ODBC  tn7-at-« 


DEPARTMENT  OF  ENERGY 
Fadarai  Energy  Ragulalory 


Ne.  IIP97-S7»-Ma| 


Koch  QalaaMy  Pipaana  Company; 
Nodoa  of  Propoaad  Changaa  In  FERC 
QaaTariff 

Ocolobar  17. 1997. 

Take  notice  that  on  October  14. 1997. 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1.  the  following  tariff  sheets,  to 
become  effiactive  December  1. 1997: 

2nd  Sub  Third  Revised  Sliaet  No.  1501 
Fourth  Rsviaed  Sheet  No.  1807 

Koch  states  that  it  is  submitting  the 
above  listed  tariff  sheets  to  correct 
certain  omissions  from  the  May  30, 
1997,  filing  in  this  proceeding. 
Specifically.  ICoch  states  that  it  has 
revised  Sections  8.3  and  11.4(cK4)  of  the 
General  Terms  and  Conditions  to  reflect 
tile  correct  procedures,  applicable  under 
zone  besed  rates. 

Koch  states  that  it  has  served  copies 
of  the  instant  filing  upon  eech  person  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commissioa, 
888  First  Street  NJE.,  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


LDisa( 

SaaHary. 

[FR  Doc.  97-28053  FiM  10-22-^7;  8.-45  am] 

OOOC  snT-et-ii 


DEPARTMBIT  OF  ENERGY 


Energy  neguiatory 
Commission 


Fuel  Gaa 
of  FHng 


Siyply  Corporation; 


October  17, 1997. 

Take  notice  that  on  October  10. 1997, 
National  Fuel  Gas  Supply  Corporation 
(National)  filed  revised  standards  of 
conduct  imder  Order  Noe.  497  et  at* 
and  Order  No.  566.^ 

National  further  states  that  copies  of 
this  filing  were  served  upon  its 
customers  and  interested  state 
Commissions. 

Any  person  desiring  to  be  heerd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commiseion.  888 
First  Street,  N£.,  Washii^ton.  D.C 
20426.  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
or  385.214.  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  twfore  November  3. 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  tiecome  a  party 
must  file  a  motion  to  intervene.  Ck>pies 
of  this  filing  are  on  file  with  the 
Commission  and  are  availaUe  for  public 
inspection. 
Lakai 


Secretary. 

(FR  Doc.  97-28045  Filed  10-22-97;  8:45  am) 
oooKsnr-ti-H 


<  Order  Ho.  497.  53  PR  221M  Qtmt  14. 1988).  HI' 
FERC  Stats.  &  Rags.  1 30.830  (1988):  Od«  r4o.  497- 
A.  order  on  rehearing.  54  FR  52781  (DacMubar  22. 
1988).  m  FERC  Suu.  &  Regs.  30.868  (1989):  Ordar 
Na  497-B.  order  extending  tunaet  iate.  55  FR 
53291  (Dacaabar  28. 1990).  m  FERC  Slals.  8  Re^ 
1 30.908  (1990):  Oder  No.  497-C  otdcr  inrtumtty 
numet  date,  57  FR  9  (januarjr  2.  1992).  m  FEBC 
Stab,  ft  Regs  1 30.934  (1991).  rahaatii^  dannd.  57 
FR  S815  (February  18.  1992).  58  FERC1 61.139 
(1982);  Tanneco  Gaa  v.  FERC  (alRraMd  in  part  Mtd 
ramandad  is  part),  968  F.  2d  1187  (D.C  Cir.  1992); 
Odar  No.  497-0.  order  on  remand  and  ettatding 
tuntel  date,  m  FERC  Stats,  k  Rags.  1 30.958 
(December  4.  1992).  57  FR  58978  (Deoembar  14. 
1992);  Odor  No.  497-E.  order  relteoring  and 
extending  sunset  date.  59  FR  243  (Janoary  4. 1984). 
65  FERC  1 61.381  (Decaaobar  23.  1993):  ddarNa 
497-F.  order  denying  rehearing  and  pvnting 
cJan/knticui.  59  FR  15336  (Aj^  1,  1994).  66  FERC 
1 61.347  (March  24.  1994);  and  Order  No.  497-G. 
order  extending  sunset  date.  59  FR  32884  Quaa  27. 
1994).  m  FERC  Stats.  &  Regs.  1 30.996  Ouna  17. 
1994). 

I  StaodKds  of  Conduct  and  Rapoitiaf 
Requiianaots  for  Transportatioa  and  ABliala 
Trawrtwws.  Order  Na  566.  59  FR  33885  Uima  27. 
1994).  m  FERC  Stats,  k  Regs.  1  30.997  (June  17. 
1994),  Order  No.  566-jV.  order  on  rehearing.  58  Fit 
52896  (October  20.  1994).  69  FERC  1«1 .044 
(October  14.  1994). 
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DEPARTMENT  OF  BIERGY 

Federal  Energy  Regulatory 
Conuntosion 

[Dodiet  No.  CP9e-20-«00] 

Natural  Qaa  PIpeHrw  Company  Of 
America;  Notice  of  AppUcaUon 

October  17. 1997. 

Take  notice  that  on  October  10, 1997. 
Natural  Gas  Pipeline  Company  of 
America  (Natiiral).  701  East  22nd  Street, 
Lombard,  Illinois  60148-5072.  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  an  order 
permitting  the  abandonment  of  its 
Buffalo  Wallow  Residue  Lateral 
(Residue  Lateral)  and  the  related 
gathering  Sacilities  known  as  Gageby 
Creek.  Washita  Creek  and  BufEalo 
Wallow  laterals  (Gathering  Facilities),* 
which  consist  of  certificated  and  non- 
certificated  facilities  located  in 
Hemphill  and  Wheeler  Coimties,  Texas, 
by  sale  to  American  Processing.  L.P. 
(American),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  is  also  requesting  a 
determination  that  such  facilities  wiU  be 
exempt  from  the  Commission's 
jurisdiction  following  their  transfer  to 
American.  Natural  notes  that  American 
is  not  an  affiliate.  Natural  states  that  the 
approximately  49  miles  of  pipe  being 
•old  varies  in  diameter  from  3  to  16 
inches.  According  to  Natural, 
approximately  39  miles  of  this  pipe  has 
been  certificated,  while  the  remainder  is 
not  certificated.  Natural  notes  that  there 
is  one  non-certificated  field  booster 
station  also  being  sold.  Natural  contends 
that  American  purchased  the  processing 
plant  form  Natural  pursuant  to  a 
Purchase  and  Sale  Agreement  dated 
December  30, 1996  (Agreement). 
According  to  Natural,  the  Agreement 
also  provides  for  the  sale  and  transfer  of 
the  Residue  Lateral  and  the  Gathering 
Facilities  to  American. 

Natural  states  that  the  BufEalo  Wallow 
and  Gageby  Creek  laterals  operate  at 
approximately  350  psig.  Gas  bom  these 
laterals  is  compressed  by  Booster 
Station  91  prior  to  being  processed  at 
Purification  Plant  No.  163  (PP163). 
which  is  the  processing  plant  that 
Natural  sold  to  American  on  December 
30. 1996.'  Gas  from  the  Washita  Creek 
lateral  enters  PP163  downstream  of 
BoostOT  Station  91  and.  therefore,  must 


*  Th*  RaaidiM  LatHsl  b  tocited  downXi—m  of  ■ 
pfof  ling  plant  owned  by  Amsrican.  whUe  the 
GaliMnng  FaciUtias  an  located  upetraam  of  the 


*  Natiuai  cuwleinii  that  nich  plants  ira  ooo- 
turiadfational.  and  this  plant  waa  oavar  cattificalad. 


operate  at  approximately  680  psig.  The 
Residue  Lateral  operates  at 
approximately  650  psig  and  free-flows 
into  Natuiral's  Oklahoma  Extension  in 
Wheeler  County,  Texas,  which  is  a  part 
of  Natural's  Amarillo  Mainline  System. 

Natural  notes  that  pursuant  to  prior 
rate  cases  filings,  the  Residue  Lateral 
and  the  Gathering  Facilities  have  been 
classified  for  rate  purposes  as 
transmission  focilities,  and  Natural 
charges  no  separate  gathering  rate  for 
services  provided  by  means  of  the 
facilities.  Therefore,  Natural  claims  that 
there  is  no  requirement  to  make  an  NGA 
Section  4  filing  for  "termination  of 
services."  Natural  notes  that  the 
purchase  price  for  all  of  the  facilities  is 
S4,000,000.  American  paid  a  total  of 
$3,200,000  to  Natural  on  December  30, 
1996.  'The  remaining  $800,000  will  be 
paid  to  Natural  when  ownership  of  the 
Residue  Lateral  and  the  Gathering 
Facilities  is  transferred  to  American. 
According  to  Natural,  the  net  book  value 
of  the  certificated  facilities  was 
approximately  $362,574  as  of  September 
1, 1997. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
application  should,  on  or  before 
November  7, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  prtrtest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conunission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subfect  to 
the  jurisdiction  confiarred  upon  the 
Federal  Enei<gy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  is  filed  within  the  time 
required  herein,  if  the  Commission  on 
its  own  review  of  the  matter  finds  that 
permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  dtily  given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
LoiaaCaabell. 
Secretary. 

[FR  Doc.  97-28107  Filed  10-22-97;  8:45  am] 
■LUNQ  oooc  (nr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiesion 

(Docket  Na  ER97-M01-001] 

Northern  States  Power  Company 
(Minneeota)  and  Norttiem  States 
Power  Company  (Wisconsin);  Notice  of 
HIIng 

October  17, 1997. 

Take  notice  that  on  August  27. 1097, 
Northern  States  Power  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  29, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  ptarty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LokaCaakril. 
Secretary. 

(FR  Doc  97-28042  Filed  10-22-97;  8:45  am) 
■UJNQ  OOOC  SnT-SI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nou  CP90-8158-004] 

Noithwest  PipeUne  Corporation;  Notice 
of  Application  To  AmeiMJ  Order 

October  17. 1997. 

Take  notice  that  on  October  10, 1997. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
aty,  Utah  84108,  filed  in  Docket  No. 
CP90-2158-004,  an  application  uader 
Sections  7  (b)  and  (c)  of  the  Natural  Gas 
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Act  to  amend  its  existing  certificate  and 
abandonment  authorizations  to  grant  a 
three-year  extension  beyond  the 
currently  authorized  April  30, 1998 
expiration  date,  until  April  30,  2001,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Northwest  requests 
authorization  for 

(1)  A  limited- term,  partial 
abandonment  of  Northwest's  Rate 
Schedule  SGS-1  storage  seivice  for  The 
Washington  Water  Poww  Company 
(Water  Power),  corresponding  to  a 
limited-term  release  of  the  Jackson 
Prairie  storage  capacity  by  Water  Power 
to  Cascade  Natural  Gas  Corporation 
(Cascade);  and 

(2)  A  limited-term  certificate  of  public 
convenience  and  necessity,  with 
pregranted  abandonment,  authorizing 
Northwest  to  provide  additional  Rate 
Schedule  SGS-1  storage  service  for 
Cascade  in  place  of  the  temporarily 
abandoned  SGS-1  service  for  Water 
Power. 

Northwest  states  that  imder  an 
agreement  dated  July  23, 1990  and 
amended  April  28, 1995  (Release 
Agreement),  Water  Power  released 
480.000  Dth  of  storage  capacity,  15,000 
Dth  per  day  of  firm  deliverability  and 
5.533  Dth  per  day  of  best-efforts 
deliverability  to  Cascade  for  a  limited 
term  expiring  April  30, 1998.  Northwest 
further  states  that  consistent  with  the 
release.  Northwest  was  authorized  to 
correspondingly  reduce  its  existing  Rate 
Schedule  SCS-1  storage  service 
obligations  to  Water  Power  and  to 
provide  replacement  Rate  Schedule 
SGS-1  storage  service  to  Cascade  for  a 
limited  term  expiring  on  April  30. 1998. 

Northwest  explains  that  Water  Power 
and  Cascade  have  agreed  to  extend  the 
storage  release  for  an  additional  three 
years  pursuant  to  a  July  30,  1997 
amendment  to  the  Release  Agreement 
Northwest  states  that  superseding  Rate 
Schedule  SGS-1  storage  service 
agreements  have  been  executed  with 
both  Water  Power  and  Cascade  to  reflect 
this  three-year  extension. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  7, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  witii  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcMcome  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  tl»  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Northwest  to  appear  or 
be  represented  at  the  hearing. 
Laia  D.  Caskeil, 
Secretary. 

[FR  Doc.  97-28034  Filed  10-22-97;  8:45  am] 
asjUNQ  cooc  fn7-oi-«i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  TM86-1-66-001] 

Questar  Pipeline  Company;  Notice  of 
Tariff  RHng 

October  17, 1997. 

Take  notice  that  on  October  14. 1997, 
Questar  Pipeline  Company,  (Questar) 
tendered  for  filing,  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
Substitute  Eighth  Revised  Sheet  No.  5A 
and  Substitute  Sixth  Revised  Sheet  No. 
6A,  to  be  effective  October  1, 1997. 

Questar  states  that  these  tariff  sheets 
are  filed  in  compliance  with  the 
September  29, 1997,  Order  of  the 
Director  Accepting.  Rejecting  and 
Allowing  Withdrawal  of  Tariff  Sheets, 
in  Docket  No.  TM98-1-55. 

Questar  states  further  that  copies  of 
this  filing  were  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Wyoming 
Public  Service  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 


385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appn^riate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caehen, 
Secretary. 

[FR  Doc  97-28067  Filed  10-22-47;  8:45  am) 
COK  trtr-si-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Na  RP«7-411-oaq 

Sea  Robin  f^peline  Company;  Nodca 
of  Proposed  Ctianges  to  FERC  Gas 
Tariff* 

October  17. 1997. 

Take  notice  that  on  October  14. 1997. 
Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  the  revised  tariff  sheets  set  forth 
on  Appendix  A  to  the  filing. 

Sea  Robin  has  requested  to  place  the 
tariff  sheets  into  effect  August  4.  1997. 

On  July  1, 1997,  Sea  Robin  submitted 
a  filing  with  the  Commission  in  the 
above-captioned  docket  to  create  a  new 
rate  schedule  on  Sea  Robin's  system  to 
provide  a  new,  flexible  firm  service  for 
any  eligible  shipper.  Such  new,  firm 
service.  Rate  Schedule  FTS-2,  provides 
firm  transportation  at  a  volumetric  rate 
provided  that  shippers  maintain  a 
throughput  level  of  80%  of  Maximimi 
Daily  Quantity  (MDQ).  In  the 
Commission's  "Order  Accepting  and 
Suspending  Tariff  Sheets  Subject  to 
Conditions"  dated  July  31, 1997,  the 
Commission  accepted  Sea  Rotiin's  filing 
subject  to  certain  conditions.  Sea  Robin 
made  a  compliance  filing  with  the 
Commission  on  Augtist  15, 1997.  By 
Order  dated  September  26, 1997,  the 
Commission  accepted  Sea  Robin's 
compliance  filing  but  required  Sea 
Robin  to  place  the  tariff  sheets  into 
eSsct  on  August  4, 1997.  This  is  the 
date  Sea  Robin  filed  a  motion  with  the 
Commission  to  place  the  sheets  into 
effect. 

In  addition,  the  Commission  required 
Sea  Robin  to  clarify  the  following  to  its 
tariff  language  in  its  new  Rate  Schedule 
FTS-2; 
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(i)  That  the  priorities  of  service  are  the 
same  for  FTS  shippers  and  FTS-2 
shippers  (Sheet  No.  118); 

(ii)  To  eliminate  reference  to  the 
words  "at  minimum"  when  evaliiating 
requests  under  Rate  Schedule  FTS-2  to 
determine  net  present  value,  if 
necessary,  to  allocate  cajiacity  (Sheet 
No.  130o): 

(iii)  To  include  references  to  Rate 
Schedule  FTS-2  in  order  to  incorporate 
the  rate  schedule  into  the  General  Terms 
and  Conditions  of  the  Tariff  (Sheet  Nos. 
30a,  32  and  33). 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Reflations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  *■ 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-28054  Filed  10-22-97;  8:45  am) 
MtuNQ  oooc  tnr-ai-M 


DEPARTMENT  OF  ENERGY 

Faderai  Enargy  Ragulatory 
Commission 

[Dockat  No.  RP«7-182-00q 

South  Qoorgia  Natural  Gas  Company; 
Notica  of  Proposad  Changas  to  FERC 
Tariff 


October  17. 1997. 

Take  notice  that  on  October  14, 1997, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
reviaad  Tariff  sheets  in  compliance  with 
the  Commission's  letter  order  issued  on 
June  24, 1997,  in  this  docket,  to  become 
effective  on  November  1, 1997,  except 
as  otherwise  noted: 

Second  Revised  Sheet  No.  13  '•. 

Fourth  Revised  Sheet  No.  IS 
First  Revised  Sheet  No.  15« 
Fourth  Revised  Sheet  No.  16 
Seveath  Revised  Sheet  No.  32 
Fifth  Revised  Sheet  No.  33 
Second  Revised  Sheet  No.  45 
Third  Revised  Sheet  No.  46 
Second  Revised  Sheet  No.  96  (Eflectiv* 
August  1.  1997) 


Third  Revised  Sheet  No.  98  r 

Original  Sheet  No.  98a 

On  June  24, 1997,  the  Commission 
issued  an  unpublished  letter  order 
conditionally  approving  South  Georgia's 
tariff  filing  made  in  this  proceeding  on 
May  1,  1997,  to  comply  with  Order  No. 
587-C  in  Docket  No.  RM96-1-000 
which  revised  the  Commission's 
regulations  governing  interstate  natural 
gas  pipelines  to  require  such  pipelines 
to  follow  certain  standardized  business 
practices  issued  by  the  Gas  Industry 
Standards  Board  (GISB)  and  adopted  by 
the  Commission  in  said  order.  The  letter 
order  required  South  Georgia  to  make 
minor  modifications  to  its  May  1  filing 
and  to  submit  in  October  1997  actual 
tariff  sheets  to  implement  the  GISB 
standards  effective  November  1,  1997. 
Accordingly,  South  Georgia  submits  the 
above-listed  Tariff  sheets  to  comply 
with  this  order. 

Any  person  desiring  to  protest  this 
filing  should  file's  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LokaCasheil. 
Secretary. 

[FR  Doc.  97-28052  Filed  10-22-97;  8:45  am) 
aajJNG  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commission 

[Docket  Na  RP97-137-010) 

SouttMfn  Natural  Gas  Company; 
Notica  of  Proposad  Changaa  to  FERC 
Gas  Tariff 

October  17, 1997. 

Take  notice  that  on  October  14, 1997, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  revised 
Tariff  sheets  in  compliance  with  the 
Conunission's  letter  order  issued  on 
June  24,  1997,  in  this  docket,  to  become 
effective  on  November  1, 1997: 

Fourth  Revised  Sheet  Na  42 


First  Revised  Sheet  No.  S3b 
Third  Revised  Sheet  No.  62 
Third  Revised  Sheet  No.  71 
Fourth  Revised  Sheet  No.  86 
Second  Revised  Sheet  No.  96 
Fifth  Revised  Sheet  No.  98 
Original  Sheet  No.  98a 
Sixth  Revised  Sheet  No.  124 
Fifth  Revised  Sheet  No.  126 
Second  Revised  Sheet  No.  212h 
Original  Sheet  No.  212i 
Fifth  Revised  Sheet  Na  236 
Fifth  Revised  Sheet  No.  237 
Third  Revised  Sheet  No.  249 

On  June  24, 1997,  the  Commission 
issued  an  unpublished  letter  order 
conditionally  approving  Southern's 
tariff  filing  made  in  this  proceeding  on 
May  1, 1997,  to  comply  with  Order  No. 
587-C  in  Docket  No.  RM96-1-000 
which  revised  the  Commission's 
regulations  governing  interstate  natural 
gas  pipelines  to  require  such  pipelines 
to  follow  certain  standardized  busineaa 
practices  issued  by  the  Gas  Industry 
Standards  Board  (GISB)  and  adopted  by 
the  Commission  in  said  order.  The  letter 
order  required  Southern  to  make  minor 
modifications  to  its  May  1  filing  and  to 
submit  in  October  1997  actual  tariff 
sheets  to  implement  the  GISB  standards 
effective  November  1, 1997. 
Accordingly,  Southern  submits  the 
above-listed  Tariff  sheets  to  comply 
with  this  order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Referraice 
Room. 

Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  97-28051  ^ed  10-22-97;  8:45  am] 
MUJNG  OOK  STir-OI-ll 
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DEPARTMENT  OF  ENERGY 

Faderai  Energy  Regulatory 
Commission 

[Dodcat  Ho.  IN97-2-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Refund  Report 

October  17,  1997. 

Take  notice  that  on  October  3, 1997. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  a  refund 
report  pursuant  to  a  Stipulation  and 
Consent  Agreement  approved  by  the 
Conunission's  August  7, 1997,  order  in 
Docket  No.  IN97-2-000. 

Tennessee  states  that  on  September  2, 
1997,  it  made  refunds  of  $85,899  to  ten 
shippers  or  their  successors  to  resolve 
an  investigation  into  the  discounts 
Tennessee  gave  to  its  marketing 
affiliates.  On  September  12, 1997, 
Tennessee  notified  Enforcement  Staff 
that  the  r^iind  check  of  $3,968  for 
GasMark  Ltd.  was  retxuned  to 
Tennessee.  Tennessee  stated  that  it 
attempted  to  effectuate  the  refund  to 
GasMark  Ltd.  Liquidating  Trust,  Inc.,  a 
trust  that  was  established  to  liquidate 
the  companies  assets,  but  the  Trust  is  no 
longer  in  operation. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  October  24, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CiMhell. 
Secretary. 

(FR  Doc.  97-28044  Filed  10-22-97;  8:45  am) 
\  COK  anr-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Ragulatory 
Commission 

[Docket  No.  RP9e-16-000| 

Tennessee  Gas  Pipeline  Company; 
Notica  of  Tariff  Hiing 

October  17, 1997. 

Take  hotice  that  on  October  14, 1992, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  the  following  revised 


tariff  sheets,  with  an  effective  date  of 
December  1, 1997: 

Second  Revised  Sheet  Na  95B 
Second  Revised  Sheet  No.  96 
Second  Revised  Sheet  No.  106 
Fifth  Revised  Sheet  No.  204 
First  Revised  Sheet  No.  361 

Tennessee  states  that  it  is  submitting 
these  revised  tariff  sheets  in  order  to 
effectuate  changes  to  its  tariff  that 
would  (i)  tailor  Teimessee's  Maximum 
Allowed  Volume  (MAV)  tariff 
provisions  to  provide  fbr  a  more 
targeted  approach  to  implementation  of 
Unauthorised  Ovemm  charges;  (ii) 
allow  fbr  a  greater  tolerance  for  small 
volume  customers  who  have  minimnl 
operational  impact  on  Tennessee's 
system;  (iii)  increase  the  penalties  to  be 
assessed  for  MAV  unauthorized 
ovenuns  and  for  fiailure  to  comply  vrith 
Operational  Flow  Orders  (OFOs);  and 
(iv)  modify  certain  tariff  provisions 
relating  to  firm  and  intmuptible  storage 
service. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street  N.E.,  Washington,  D.C. 
20426.  in  accordance  widi  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  R^ulations.  Protests 
will  be  considmed  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LotoaCMlMli. 
Secretary. 

(FR  Doc  97-28056  Filed  10-22-97;  8:45  am) 
MLLMG  COOE  «n7-at-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commission 

[DockM  No.  CP98-25-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Under 
Blanliat  Autfiorization 

October  17. 1997. 

Take  notice  that  on  October  14. 1997, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  5400  Westheimer  Court, 
Houston,  Texas  77056-5310.  in  Docket 
No.  CP98-25-000,  filed  a  request 


pursuant  to  Section  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct,  own  and 
operate  a  new  point  of  delivery 
(Hershey  Mills)  in  Chester  County, 
Pennsylvania,  under  the  authorization 
issued  in  Docket  No.  CP82-535-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

lexaa  Eastern  proposes  to  construct 
and  install  one  8-inch  tap  on  Texas 
Eastern's  existing  Line  No.  1-H,  at 
approximate  Mile  Post  10.07,  so  that 
Texas  Eastern  may  provide  natural  gas 
deliveries  to  PECO  Energy  Company 
(PECO),  an  existing  Texas  Eastern 
customer.  The  proposed  facilities  will 
consist  of  an  8-indi  tap  valve,  two  8- 
inch  check  valves  and  approximately  40 
feet  of  8-inch  piping  (Tap).  Texas 
Eastern  states  that  it  will  own,  operate 
and  maintain  the  Tap. 

It  is  stated  that  PECO  will  construct 
and  own  the  related  meter  station 
consisting  of  dual  8-inch  turbine  metos, 
dual  4-inch  regulators,  heat  exchangers, 
odorant  fecilities  and  EGM  (Meter 
Station).  Texas  Eastern  states  that  it  will 
operate  and  maintain  the  Meter  Station. 

Texas  Eastern  states  that  PECO  will 
reimburse  it  for  100  percent  of  the  costs 
and  expenses  that  Texas  Eastern  will 
incur  for  installing  the  Tap.  Such  costs 
and  expenses  are  estimated  to  be 
approximately  $94,000. 

'The  proposed  fecilities  will  allow 
Texas  Eastern  to  deliver  up  to  45  MMc^ 
d  to  PECD  at  Hershey  Mills  under  Texas 
Eastern's  existing  open  access  service 
agreements  with  PECO  on  file  as  part  of 
Texas  Eastern's  FERC  Gas  Tariff.  Sfacth 
Revised  Volume  No.  1.  Texas  Eastern 
contends  that  its  tariff  does  not  prohibit 
the  addition  of  this  fecility.  Texas 
Eastern  furthw  states  that  the  addition 
of  the  delivery  point  will  have  no  efiiact 
on  its  peak  day  or  anmiipl  deliveries. 
Texas  Eastern  submits  that  its  proposal 
will  be  accomplished  without  detriment 
or  disadvantage  to  Texas  Eastern's  other 
customers. 

Texas  Eastern  states  that  the  Hershey 
Mills  delivery  point  proposed  herein  is 
currently  part  of  the  Joint  Stipulation 
and  Agreement  in  Dockat  Nos.  RP96- 
265.  et  al.  (Settlement)  and  proposed  to 
be  constructed  in  Docket  No.  CP97- 
276-000.  Texas  Eastern  contends  that  it 
makes  this  filing  at  the  request  of  PECO, 
one  of  the  parties  to  receive  service 
under  the  Settlement,  so  that  PECO  may 
utilize  the  Hershey  Mills  delivery  point 
this  winter  heating  season.  It  is  stated 
that  the  design  of  the  Hershey  Mills 
delivery  point  proposed  herein  is  the 
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same  as  proposed  in  the  settlement.  In 
addition,  it  is  stated  that  the  costs  for 
th«  Herahey  Mills  delivery  point  are 
included  in  the  cost  of  the  bcilities 
proposed  in  the  Settlement.  Texas 
Eastern  states  that  PECO  will  reimburse 
Texas  Eastern  for  100  percent  of  the 
costs  of  the  Hershey  Mills  delivery  point 
through  the  Settlement  rate  once 
authorized.  However,  in  the  event  that 
the  Settlement  does  not  become 
efiisctive  under  its  terms,  Texas  Eastern 
states  that  PECO  will  reimburse  Texas 
Eastern  directly  for  the  costs  of  the 
Hershey  Mills  delivery  point. 
Notwithstanding  that  the  Hershey  Mills 
delivery  pmint  proposed  herein  is  part  of 
the  Settlement,  Texas  Eastern  states  that 
this  filing  does  not  amend,  modify,  alter 
or  otherwise  affect  or  disturb  the  terms 
and  conditions  of  the  Settlement  as 
filed. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commiasion's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  propxised  activity  shall  be  deemed  to 
be  authorized  efiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
LoiaaCMkdl. 
Secretary. 
(FR  Doc  97-28039  Filed  10-22-97:  8:45  ami 

EV17-01-M 


DB>ART1iENT  OF  ENERGY 

Federal  Enei^y  ReQutetory 
Cofnmission 

[Doctot  Na  RPS7-4M-001] 

Trailblazer  Mpeline  Company;  Notice 
of  Compliance  Riing 

October  17. 1987. 

Take  notice  that  on  Octc^ier  14, 1997, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Substitute  First  Revised 
Sheet  No.  112  and  Original  Sheet  No. 
112A,  to  be  efiEective  October  1 .  1997. 

Trailblazer  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commiaaion's  order  issued  Septemlter 
29, 1997  in  Docket  No.  RP97-490-000, 


which  required  Trailblazer  to  clarify 
that  when  a  constraint  occurs  on  a 
secondary  path,  shippers  utilizing 
within-the-primary-path  secondal^ 
service  shall  have  priority  over  shippers 
utilizing  outside-the-primary-path 
secondary  service. 

Trailblazer  states  that  copies  of  the 
filing  have  been  mailed  to  its  customers, 
interested  state  regulatory  agencies  and 
all  parties  on  the  official  service  list  in 
Docket  No.  RP97-490-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  con&idered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

UbaCMhdl. 
Secretary. 

|FR  Doc.  97-28055  Filed  10-22-47;  8:45  ami 
aiujNG  coos  tttT-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  . 
Commission 

[Dootot  Na  CP99-21-0001 

Transcontinental  Gas  Pipe  Una 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

October  17,  1997. 

Take  notice  that  on  October  10, 1997. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston,  Texas  77251-1396,  filed  in 
Docket  No.  CP98-021-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natviral  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct,  own  and 
operate  a  new  sales  tap  and  for  BASF 
Corporation  (BASF),  a  manu^turer  of 
chemicals  and  related  products,  under 
the  blanket  certificate  issued  in  Docket 
No  CP82-426-000,  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act,  all  as  mf»e 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Transco  proposes  to  install  a  4-inch 
valve  tap  assembly,  a  meter  station  with 
a  three- inch  meter  run  and  other 
appurtenant  facilities  at  or  near 


milepost  1157.89  on  Transco's  mainline 
in  Anderson  County,  South  Carolina. 
According  to  Transco,  BASF  proposes  to 
construct  or  cause  to  be  constructed, 
appurtenant  facilities  to  enable  it  to 
receive  gas  from  Transco  and  to  move 
the  gas  to  BASF's  plant  facilities.  BASF 
will  receive  up  to  4,000  Dth  from 
Transco  on  a  capacity  release,  secondary 
firm  or  intemiptible  basis  at  the  new 
sales  tap.  BASF  will  use  the  gas  as  fuel 
for  its  plant  Transco  states  that  BASF 
is  not  currently  a  transportation 
customer  of  Transco.  According  to 
Transco,  BASF  is  currently  being  served 
by  Piedmont  Natural  Gas  Company,  a 
local  distribution  company.  Transco 
will  provide  transportation  service  to 
BASF  pursuant  to  its  Rate  Schedules 
FT.  FT-R  or  IT  and  Part  284(G)  of  the 
Commission's  Regulations. 

Transco  asserts  that  the  addition  of 
the  sales  tap  will  have  no  significant 
impact  on  Transco's  peak  day  or  annual 
deliveries,  and  is  not  prohibited  by 
Transco's  FERC  Gas  Tariff.  Transco 
estimates  that  the  total  costs  of  the 
propoaad  facilities  to  be  approximately 
$221,000,  which  BASF  will  use  Transco 
to  be  reimbursed  for  all  costs  associated 
with  the  proposed  facilities.  Transco 
claims  that  it  will  obtain  the  required 
environmental  clearances  prior  to  the 
commencement  of  construction. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowred  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  CmhM, 
Secretary. 

(FR  Doc  S7-2S03S  Filed  10-22-97;  8:45  ami 
cooc  cnr-ai-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

poctot  Na  CP97-a2-0011 

Transcontinantal  Gas  Pipe  Una 
Corporation;  Notioa  of  Stta  Visit 

October  17. 1997. 

On  October  28, 1997,  beginning  at 
2:(M)  p.m..  the  Office  of  Pipeline 
Regulation  (OPR)  staff  will  conduct* 
site  inspection  of  the  onshore  facilities 
of  Transcontinental  Gas  Pipe  Line 
Corporation's  Mobile  Bay  Lateral 
Extension  and  Expansion  Project  in 
Mobile  County,  Alabama.  The  first 
proposed  fiunlity  to  be  visited  will  be 
compressor  station  93,  near  the  city  of 
Qtronelle.  In  the  morning  of  the 
following  day  we  will  toe  the  Codeo 
area  facilities. 

All  parties  may  attend.  Those 
planning  to  attend  must  provide  their 
own  transportation  and  should  meet  the 
staff  at  the  JR  Food  Mart  in  CitroneUa  at 
the  intersection  of  JefCaries  Highway 
(Route  96)  and  US  45. 

For  fiirthw  information,  please 
contact  Paul  McKee  at  (202)  20a-1088. 

Deputy  Directar.  Office  afPipeUae 
Regulation. 

(FR  Doc  97-28041  Filed  10-22-97;  8:45  am) 

oooK  snT-at-M 


DEPARTMBIT  OF  ENERGY 

Federal  Energy  Raguiatory 
Commission 

(Dodwi  Nol  TMie-l-iSft-«01] 


Tuscarora  Gas  Transuiisaiun 
Company;  Notfca  of  Compllanca  FHIng 

October  17, 1997. 

Take  notice  that  on  October  IS,  1997, 
Tuscarora  Gas  Transmission  Company 
(TuacaroraJ  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1,  Sub  First  Revised  Sheet  No.  5,  to 
become  effective  October  1 ,  1997. 

Tuscarora  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  Order  dated  September 
29, 1997.  Tuscarora  asserts  that  the 
purpose  of  this  filing  is  to  eliminate  the 
volumetric  charge  for  capacity  release 
from  the  IT  rate  sheet 

Tuscarora  states  that  copies  of  this 
filing  were  mailed  to  all  parties  on  the 
service  list,  customers  of  Tuscarora  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E..  Washington.  D.C 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  {Hotests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refmence 
Room. 


Secretary. 

[FR  Doc  97-28109  nbd  10-22-97;  8:45  am] 

■MJJNO  cooc  •n7.«1-M 

DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Raguiatory 
Commission 

[Docket  Na  CM0-1«49-00q 

Tha  Wastiington  WMsr  Powar 
Company;  Notfca  of  Application  To 
Amend  Order 

October  17,  1997. 

Take  notice  that  on  October  10, 1997, 
The  Washington  Watm  Power  Company 
(Water  Power),  East  1411  Mission 
Avenue,  Spokane,  Washington  99202, 
filed  in  Docket  No.  CP9(>-1849-006,  an 
application  under  Section  7  of  the 
Natural  Gas  Act  to  amend  its  existing 
certificate  to  allow  for  the  continuation, 
for  a  limited  term,  of  the  release  of  a 
portion  of  its  Jackson  Prairie 
Underground  Storage  Project 
deliverability  and  capacity  to  Cascade 
Natural  Gas  Corporation  (Cascade),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Water  Power  states  that  it  first  entered 
into  an  Agreement  dated  July  23, 1990, 
entitled  "Release  of  Jackson  Prairie 
Storage  Capacity"  (Release  Agreement) 
which  called  for  the  release  by  Water 
Power  to  Cascade  of  150,000  therms  per 
day  of  firm  deliverability,  55,328  therms 
per  day  of  best  efforts  deliverability,  and 
4,800.000  therms  of  seasonal  capacity, 
for  a  five-year  term  ending  on  April  30. 
1995.  Water  Povrer  further  states  that 
the  Commission  issued  an  order  on 
November  23. 1990.  providing  the 
necessary  certificate  and  abandonment 
authority  to  Water  Power  and  Northwest 
Pipeline  Corporation,  in  order  to 
effectuate  the  original  release  to  Cascade 
(53  FERC  1  61.238). 

Water  Power  explains  that  Water 
Power  and  Cascade  sought  to  continue 
the  release  of  the  deliverability  and 
capacity  for  an  additional  limited  term 
expiring  on  April  30. 1998,  with 


pregranted  abandcmment  (First 
Amendment  to  the  Raleese  Agreement), 
with  the  same  terms  and  conditions  as 
were  previously  approved  by  the 
Commission.  On  October  16,  1995,  the 
Commission  issued  an  order  in  Docket 
No.  CP90-1849-003  (73  FERC  1  61.080) 
amending  the  certificate  to  continue  the 
release  for  a  limited  term. 

Wator  Power  states  that  Water  Power 
and  Cascade,  by  means  of  a  Second 
Amendment  to  the  Release  Agreemoit. 
have  elected  to  again  continue  the 
release  of  the  deUvKability  and  capacity 
for  an  additional  three-year  tann 
expiring  on  April  30,  2001,  with 
pregranted  abandonment,  with  the  same 
terms  and  conditions  as  were  previously 
approved  by  the  Commission.  Water 
Power  further  states  that  this 
application  simply  seeks  an  amended 
certificate  authority  to  allow  this  threes,' 
year  extension  to  occiir. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
Novembw  7. 1997.  file  widi  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426, 
a  motion- to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
fkarty  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Conunission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subfect  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natiiral  Gaa 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  wQl 
be  held  without  further  notice  befois  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
fiQed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  thata  grant  of  the 
certiftcate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  heering 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Water  Power  to  appear 

or  be  represented  at  the  hearing. 

Lok  D.  CmImU. 

SecTvtcuy. 

[FR  Doc.  97-28033  Filed  10-22-97: 8:45  ami 

iHjjNQ  COM  •nr-ai-M 

DEPARTMENT  OF  ENERGY 
FWJarai  Energy  Ragulatory 


(Doctal  Na  OAM-79-001] 

Wisconsin  Public  S«nric«  Corporation; 
Notico  of  FWng 

October  17, 1997. 

Take  notice  that  on  August  15,  1997 
Wisconsin  Public  Service  Corporation 
tendered  for  GUng  revised  indices  of  its 
service  agreements  under  its  open 
access  transmission  tariff  pursuant  to 
the  Commission's  order  in  Allegheny 
Power  System.  Inc..  80  FERC  f  61.143 
(1997). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
Pint  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  prote8ts>ahould  be  filed  on  or  before 
October  27. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
I^isaCMlMll. 
Secretary. 

(FR  Doc  97-28048  Filed  10-22-97;  8:45  am) 
I OOM  snr-ai-ii 


DEPARTMENT  OF  ENERGY 

FwMral  Enorgy  RoguMory 
ConMnisflion 

[DoelMt  No.  ECM-3-OOOi  el  ag 

Black  Hills  Corporation.  •!  ai^  Boctric 
Rata  and  Corporate  Regulation  Flinga 

October  16, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Black  Hills  CaiparatioB 

[Docket  No.  EC9a-3-000| 

Talce  notice  that  on  October  9. 1997. 
Black  Hills  Corporation,  which  operates 


its  electric  utility  under  the  assumed 
name  of  Black  Hills  Power  and  Light 
Company  (BHC),  pursuant  to  Section 
203(a)  of  the  Federal  Power  Act.  16 
U.S.C.  824b.  tendered  for  filing  an 
application  for  an  order  authorizing 
BHC  (I)  to  sell  an  undivided  interest  in 
the  Yellow  Creek- to-Osage  230  kV 
Addition  (approximately  43.18  miles  of 
230  kV  electric  transmission  line 
Itxated  in  Lawrence  County.  South 
Dakota,  referred  to  herein  as  the  230  kV 
Addition)  to  Basin  Electric  Power 
Cooperative  (BEPC),  a  rural  electric 
generation  and  transmission 
cooperative;  and  (ii)  to  sell  an 
undivided  interest  in  the  Spearfish-to- 
Yellow  Creek  69  kV  Underbuild 
(approximately  5.7  miles  of  69  kV 
electric  transmission  line  underbuild 
located  in  Lawrence  County,  South 
Dakota,  referred  to  herein  as  the  69  kV 
Underbuild)  to  Black  Hills  Electric 
Cooperative,  Inc.  (BHEC).  and  Butte 
Electric  Power  Cooperative,  Inc.  (BEC), 
both  rural  electric  distribution 
cooperatives.  The  230  kV  Addition  and 
the  69  kV  Underbuild  are  new  additions 
to  BHC's  230  kV  and  69  kV  transmission 
systems  which  are  used  by  BHC,  BEPC, 
BHEC  and  BEC  to  serve  their  respective 
customers  in  the  transmission  area 
consisting  of  the  Black  Hills  area  of 
western  South  Dakota,  the  northeastern 
area  of  Wyoming  and  a  small  area  in 
southeastern  Montana. 

BHC  has  requested  that  further  notice 
be  waived  and  the  application  be 
expedited. 

Comment  date:  October  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  LouisTiUe  Gas  and  Electric  Company, 
LG&E  Energy  MarketiBg  Inc.,  and 
Kaatacky  UUlilies  Cooi^y 

(Docket  Nos.  EC9»-2-000  and  ER98-111- 
000] 

Take  notice  that  on  October  9,  1997, 
Louisville  Gas  and  Electric  Company 
(LG&E)  and  LG&E  Energy  Marketing  Inc. 
(LEM),  on  behalf  of  themselves  and  their 
non-utility  parent  holding  company, 
LG&E  Energy  Corp.  (LEC),  and  Kentucky 
UtiUties  Company  (KU),  on  behalf  of 
itself  and  its  non-utility  parent  holding 
company,  KU  Energy  Corporation  (KEC) 
(LG&E.  LEM  and  ICU.  being  hereinafter 
referred  to  collectively  as  the 
Applicants),  tendered  for  filing  pursuant 
to  Section  203  of  the  Federal  Power  Act 
(the  FPA),  16  U.S.C  824b.  Part  33  of  the 
Commission's  Regulations,  18  CFR  Part 
33.  and  18  CFR  2.26.  an  Application  for 
an  order  approving  the  proposed  merger 
of  LC&E's  non-utility  holding  company 
parent,  LEC,  with  KU's  non-utility 
holding  company  parent.  ICEC.  and  any 
consequmt  tranafar  of  control  over  ICU. 


LG&E.  and  LEM«esulting  from  such 
merger. 

Applicants  state  that  pursuant  to  an 
Agreement  and  Plan  of  Merger  dated  as 
of  May  20, 1997.  KEC  will  merge  into 
LEC,  with  LEC  surviving  the  merger  and 
KEC  ceasing  to  exist.  After 
consummation-of  the  merger,  KU  will 
become,  and  LG&E  and  LEM  will 
remain,  wholly-owned  subsidiaries  of 
LEC.  The  merger  will  result  in  no  sale, 
assignment,  pledge,  or  transfer  of 
LG&E's  or  LEM's  public  utility  assets  or 
franchises.  Subjet^  to  Commission 
approval,  at  the  time  of  the  merger  KU 
and  LC&E  will  enter  into:  (1)  A  Power 
Supply  System  Agreement  pursuant  to 
which  they  will  jointly  dispatch  their 
powOT  supply  resources,  jointly  plan  for 
new  generation,  and  establish  the  tenns 
for  intercompany  exchanges  of  capacity 
and  energy,  and  (2)  a  Transmission 
Coordination  Agreement  pursuant  to 
which  they  will  plan  and  operate  their 
combined  transmission  facilities  as  a 
single  integrated  system.  Simultaneous 
witib  this  filing,  the  Applicants  also  filed 
with  the  Commission,  pursuant  to 
Section  205  of  the  FPA,  a  single  system 
Open  Access  Transmission  Tariff. 

The  Applicants  state  that  they  have 
submitted  the  information  required  by 
Part  33  of  the  Commission's 
Regulations,  and  by  the  Commission's 
MOTger  Policy  Statement  (Inquiry 
Concerning  the  Commission's  Merger 
Policy  Under  the  Federal  Power  Act; 
Policy  Statement,  Order  No.  592.  61  FR 
68.595  (1996).  to  be  codified  at  18  CFR 
2.28),  in  support  of  the  Application.  The 
Applicants  also  represent  that,  as 
required  by  18  CFR  33.6.  copies  of  the 
Application  and  related  testimony  and 
exhibits  have  been  served  on  each  of  the 
wholesale  sales  and  firm  transmission 
customers  of  LG&E  and  KU,  and  on  the 
Kentucky  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  Tennessee 
Regulatory  Authority. 

Comment  date:  December  8, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Brookl3m  Navy  Yard  Coga— ration 
PartBers,LP. 

[Docket  No.  EG98-3-000) 

On  October  8, 1997,  Brooklyn  Navy 
Yard  Cogeneration  Partners,  L.P..  366 
Madison  Avenue,  Suite  1103,  New 
York.  New  York  10017,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  A<:t  of 
1935.  as  amended  by  section  711  of  the 
Energy  Policy  Act  of  1992. 
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The  applicant  is  a  corporation  that 
will  be  engaged  directly  and  exclusively 
in  owning  and  operating  an  eligible 
fecility  in  Brooklyn,  New  York.  The 
fecility  consists  of  a  315  MW  (net) 
topping-cycle  cogeneration  fecility 
fueled  primarily  by  natural  gas.  The 
fecility  includes  such  interconnection 
components  as  are  necessary  to 
interconnect  the  fecility  with  the 
fecilities  of  the  applicant's  wholesale 
customers.  Applicant  has  previotisly 
been  found  to  be  an  exempt  wholesale 
generator.  This  filing  requests  a  new 
determination  of  status,  in  light  of 
applicant's  intent  to  sell  a  small  amount 
of  the  output  of  its  fecility  to  a  power 
marketer  for  resale  to  applicant's  steam 
host. 

Comment  date:  November  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Toledo  Edison  Company 

[Docket  No.  ER97-1S17-0001 

Take  notice  that  on  October  9, 1997, 
Toledo  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket 

Comment  date:  October  29, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Edison  Company  of 
New  York,  inc. 

(Docket  No.  ERg  7-2970-001] 

Take  notice  that  on  October  8. 1997. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  with  the  Commission,  its  Refund 
Report  made  in  compliance  with  the 
Commission's  Order  issued  September 
8. 1997  in  the  above  referenced  docket. 

Con  Edison  states  that  on  October  7, 
1997,  a  refund  was  sent  to  Valero  Power 
Services  Company.  The  refund  included 
interest  up,  but  not  including,  July  IS, 
1997  in  accordance  with  the  Order  and 
Section  35.19A  of  the  Commission's 
Regulations. 

CcMnment  cfcite:  October  29. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Peon^hrania  Power  &  Light 
Company 

(Docket  Na  ER97-30SS-001| 

Take  notice  that  on  August  1, 1997. 
Pennsylvania  Power  &  Light  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  Octobn  29. 1997.  in 
accortlance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  New  York  Stale  Electric  & 
C(»poration 

[Docket  No.  ER97-4501-0001 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
October  10. 1997,  tendered  for  filing 
pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR  Part 
35.  a  withdrawal  of  its  request  for  a 
December  1. 1983.  effective  date  for  an 
amendment  (the  Amendment)  to  a 
power  purchase  agreement  (PPA) 
between  NYSEG  and  the  Power 
Authority  of  the  State  of  New  York 
(NYPA)  filed  on  August  19, 1997  in 
Docket  No.  ER97-4501-000.  The 
Amendment  effects  a  revision  to  Article 
6  of  the  PPA.  whereby  bills  will  be 
rendered  on  or  before  the  fifteenth  day 
of  the  next  succeeding  month,  and  the 
payment  due  date  shall  be  either  (a)  ten 
days  after  NYPA's  receipt  of  the  bill,  or 
(b)  the  first  banking  day  following  the 
nineteenth  of  the  month,  whichever  is 
later. 

NYSEG  hereby  requests  that  the 
Amendment  be  given  an  effective  date 
of  October  20. 1907,  which  is  sixty  (60) 
days  after  the  Amendment's  August 
19th  filing  date. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  the  Power  Authcmty  of 
the  Stete  of  New  York. 

Comment  date:  October  29, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Cohunbus  Southern  Power  Conquuiy 

[Docket  No.  ER97-4685-000] 

Take  notice  that  on  September  19, 
1997,  Columbus  Southern  Power 
Company  (CSP),  tendered  for  filing  with 
the  Commission  a  Letter  Agreement 
dated  August  6, 1997,  between  CSP. 
Buckeye  Power,  Inc.  (Buckeye),  and 
South  Central  Power  Cooperative  (SCP). 
SCP  is  an  Ohio  electricity  cooperative 
and  a  member  of  Buckeye  Power,  Inc. 

SCP  has  requested  CSP  provide  a  new 
delivery  point  pursuant  to  provisicms  of 
the  Power  Delivery  Agreement  between 
CSP,  Buckeye,  The  Cincinnati  Gas  & 
Electric  Company.  The  Dayton  Pow«' 
and  Light  Company.  Monongahela 
Power  Company,  Ohio  Power  Company 
and  Toledo  Edison  Company,  dated 
January  1. 1968. 

CSP  stetes  diat  copies  of  its  filing 
were  served  upon  the  South  CentraJ 
Power  Cooperative.  Buckeye  Power. 
Inc.,  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  29, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  New  England  Power  Pool 

[Dodcet  No.  ER97-4727-000] 

Take  notice  that  on  September  22. 
1997,  the  New  England  Power  Pool 
tendered  for  filing  two  Service 
Agreements  for  librough  or  Out  Service 
or  Other  Point-to-Point  Transmission 
Service  pursuant  to  the  provisions  of  the 
NEE'OOL  Open  Access  'Transmission 
Tariff. 

Cktmment  date:  October  29, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  IDinoia  Lig%t  Company 

[Dodcet  No.  ER97-475(MX)0) 

Take  notice  that  on  September  25, 
1997,  Central  Illinois  Li^t  Compuiy 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61602.  tendwed  for  filing  with 
the  Commission  a  substitute  Index  of 
Point-To-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  service 
agreements  for  three  new  customers, 
NYSEG-New  York  State  Electric  &  Gas 
Corporation,  Proliance  Energy,  LLC  and 
Southern  Energy  Trading  and 
Mariceting,  Inc. 

CILCO  requested  an  effective  date  of 
September  15, 1997. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Commait  date:  October  30. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  York  State  Elactiic  &  Gaa 
CorporatioD 

[Docket  No.  ER97-4757-0001 

Take  notice  that  on  Septemba  25. 
1997,  New  York  Stete  Electric  &  Gas 
Corporation  ("NYSEG").  filed  Service 
Agreements  between  NYSEG  and 
Entergy  Power  Marketing  Corporation 
and  ProMark  Energy,  Inc. 
("Customers").  These  Service 
Agreements  specify  that  the  Customers 
have  agreed  to  the  rates,  terms  and 
conditions  of  the  NYSEG  open  access 
transmission  tariff  filed  and  effective  on 
June  11,  1997,  in  Docket  No.  OA97- 
571-<X)0. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
September  26. 1997  for  the  Service 
A^eements.  NYSEG  has  served  copies 
of  the  filing  on  The  New  York  Stete 
Public  Service  Commission  and  on  the 
Customer. 

Comment  date:  October  30. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Dake  Energy  Corporation 

(Docket  No.  ER97-«758-000l 

Take  notice  that  on  September  26, 
1997,  Duke  Power,  a  division  of  Duke 
Energy  Corporation  ("Duke"),  tendered 
for  filing  Transmission  Service 
Agreements  between  Duke,  on  it^  own 
behalf  and  acting  as  agent  for  its  wholly- 
owned  subsidiary,  Nantahala  Power  and 
Light  Company,  and  Duke  Energy 
Trading  &  Marketing,  LLC,  dated  as  of 
August  28, 1997  {Rxm  point-to-point 
transmission  service);  between  Duke 
and  NP  Energy,  Inc.,  dated  as  of  August 
28, 1997  (oon-firm  point-to-point 
transmission  service);  and  between 
Duke  and  Oglethorpe  Power 
Corporation,  dated  as  of  August  29, 
1997  (non-firm  transmission  service). 
Duke  requests  that  the  TSAs  be  made 
effective  as  rate  schedules  as  of  Augiist 
29,  1997. 

Comment  date:  October  30, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duke  Energy  Corporation 

(Docket  No.  ER97-«759-00O| 

Take  notice  that  on  September  26, 
1997,  Duke  Power,  a  division  of  Duke 
Energy  Corporation  ("Duke"),  tendered 
for  filiog  Market  Rate  Service 
Agreements  (the  "MRSAs")  between 
Ehike  and  Delhi  Energy  Services,  Inc., 
dated  as  of  August  14,  1997,  and 
between  Duke  and  Western  Resources, 
Inc.,  dated  as  of  August  28, 1997.  As  of 
the  September  1 ,  1997,  the  parties  had 
not  engaged  in  any  transactions  under 
the  MRSAs.  Duke  requesta  that  the 
MRSAs  be  made  effective  as  of 
September  1, 1997. 

Comment  date:  October  30, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Sootlieni  California  Edison 
Company 

(Docket  No.  ER97-476O-O00| 

Take  notice  that  on  September  25, 
1997,  Southern  California  Edison 
Company  (Edison),  tendered  for  filing  a 
Memorandum  of  Understanding  and 
revised  transmission  system  capacity 
tables  dated  April  14. 1997,  which  affect 
or  relate  to  the  Mutual  Assistance 
Transmission  Agreement  (MATA) 
.  between  San  Diego  Gas  k  Electric 
Company  (SEX^&E),  Arizona  Public 
Service  Company  (APS),  Imperial 
Irrigation  District  (IID),  and  Edison. 
Included  in  the  filing  wrere  Certificates 
of  Concurrence  from  SDG&E  and  APS. 

Edison  requests  waiver  of  the 
Commission's  60-day  notice 
requirement  and  an  effective  date  of 
April  15, 1997. 


Copies  of  this  filing  were  served  upon 
the  Ptiblic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  October  30. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER97-4761-O001 

Take  notice  that  on  September  25. 
1997.  Niagara  Mohawk  Power 
Corporation  (  NMPC").  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  an  executed 
Transmission  Service  Agreement 
between  NMPC  and  Cinergy  Operating 
Companies  (The  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy,  Inc.). 
This  Transinission  Service  Agreement 
specifies  that  Cinergy  Operating 
Companies  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9,  1996,  will  allow  NMPC  and  Cinergy 
Operating  Companies  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  Cinergy  Operatiog 
Companies  as  the  parties  may  mutually 
agree. 

NMPC  requests  an  effective  date  of 
September  19,  1997.  NMPC  has 
requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Cinergy  Operating 
Companies. 

Comment  date:  October  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER97-4  762-000) 

Take  notice  that  on  September  25. 
1997,  Wisrunsin  Electric  Power 
Company  ("Wisconsin  Electric"), 
tendered  for  filing  Transmission  Service 
Agreements  between  itself  and  Southern 
Energy  Trading  and  Marketing,  Inc. 
("Southern").  The  Transmission  Service 
Agreements  allow  Southern  to  receive 
short  term  firm  and  non-firm 
transmission  services  under  Wisconsin 
Electric's  FERC  Electric  Tariff,  Volume 
No.  7,  which  is  pending  Commission 
acceptance  in  Docket  No.  OA97-578. 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
and  waiver  of  the  Conunission's  notice 
requirements  in  order  to  allow  for 
economic  transactions  as  they  appear. 
Copies  of  the  filing  have  been  served  on 
Southern,  the  Public  Service 


Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 
Comment  date:  October  30, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  Century  Services,  Inc. 

(Docket  No.  ER97-4763-000] 

Take  notice  that  on  September  26, 
1997,  New  Century  Services,  Inc.,  on 
behalf  of  Cheyenne  Light,  Fuel  and 
Power  Company,  Public  Service 
Company  of  Colorado,  and 
Southwestern  Public  Service  Company 
(collectively  Companies)  tendered  for 
filing  a  Service  Agreement  under  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Non-Firm  Point-to-Point 
Transmission  Service  hefween  the 
Companies  and  Williams  Energy 
Services  Company. 

Comment  date:  October  30, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  Company  Services,  Inc. 

(Docket  No.  ER97-4764-000i 

Take  notice  that  on  September  26, 
1997,  Southern  Company  Services,  Inc. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company.  Gulf  Power  Company. 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Company)  filed  two  (2)  service 
agreements  under  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff,  Original  Volume 
No.  4)  with  the  following  entity:  (I)  AIG 
Trading  Corporation;  and  (ii)  Consumers 
Energy  Company  and  the  Detroit  Edison 
Company.  Southern  Company  states 
that  the  service  agreements  will  enable 
it  to  engage  in  short-term  market-based 
rate  transactions  with  these  entities. 

Comment  date:  October  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER97-4765-O00I 

Take  notice  that  on  September  26. 
1 997 ,  The  Dayton  Power  and  Light 
Company  (Dayton),  submitted  service 
agreements  establishing  e  prime,  USGen 
Power  Services.  L.P.,  as  a  customer 
under  the  terms  of  Iteyton's  Market- 
Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon  e 
prime.  USGen  Power  Services,  L.P..  and 
the  Public  Utilities  Conunission  of  Ohio. 
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Cojiunent  date:  October  30. 1997.  in 
accordance  with  Standard  Pangraph  E 
at  the  end  of  this  notica. 

20.  UtiliCoqi  United  Inc. 

(Docket  No.  ER97-4766-000] 

Take  notice  that  on  September  26, 
1997.  UtiliCarp  United  Inc.  (UtiliCorpJ, 
filed  service  agreements  with  Cineigy 
Services,  Inc.,  for  service  luider  its  non- 
firm  point-to-point  open  access  service 
tariff  for  its  operating  divisioiu, 
Missouri  Public  Service,  WestPlains 
Energy-Kansas  and  WestPiains  Energy-' 
Colorado. 

Comment  date:  October  30. 1997.  in 
accordance  with  Standard  Puagraph  E 
at  the  end  of  this  notice. 

21.  LouisTiUe  Gas  and  EbctricL 
Company 

[Docket  No.  ER97-4767-000I 

Take  notice  that  on  September  26, 
1997,  Louisville  Gas  and  Electric 
Com]>any,  tendered  for  filing  copies  of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Electric 
Clearinghouse,  Inc.,  under  Rate  GSS. 

Comment  date:  October  30, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Consumers  Energy  Company 

(Docket  No.  ER97-4788-000) 

Take  Notice  that  on  Septenriier  26, 
1997,  Consiuners  Energy  Company 
(Consumers),  tendered  for  filing  four 
service  agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  pursuant 
to  the  Joint  Op«i  Access  Transmission 
Tariff  filed  on  December  31, 1996,  by 
consumers  and  The  Detroit  Edison 
Company  (Detroit  Edison).  The  four 
transmission  customers  are  WPS  Energy 
Services,  Inc.,  NP  Energy  Inc.,  New  York 
State  Electric  &  Gas  Corporation  and 
Public  Service  Electric  and  Gas 
Company. 

A  copy  of  the  filing  was  served  on  the 
Michi^n  Pubtic  Service  Commission, 
Detroit  Edison  and  the  four  transmission 
customers. 

Comment  date:  October  30. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  ^^iginia  Electric  and  Power 
Company 

[Docket  Na  ER97-4769-0001 

Take  notice  that  on  September  22. 
1997  and  September  23, 1997,  Virginia 
Electric  and  Power  Company  tendered 
for  filing  amendments  to  its  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
4.  to  preclude  sales  of  electric  energy 
and/or  capacity  for  delivery  to  loads 
within  its  service  territory.  Virginia 
Power  has  requested  waiver  of  notice  to 


allow  this  amendment  to  become 
effective  as  of  Aug\ist  31, 1997. 

Comment  date:  October  29, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Ohio  Valley  Electric  Corporation 
Indiana-Kantncky  Electric  Corporation 

(Docket  Na  ER97-477O-O00J 

Take  notice  that  on  September  29. 
1997,  Ohio  Valley  Electric  Corporation 
(including  its  wholly-owned  subsidiary. 
Indiana-Kentudcy  Electric  Corporation). 
("OVEC")  tendered  for  fillip  a  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service,  dated  September 
11, 1997  (the  "Service  Agreement") 
between  Public  Service  Electric  and  Gas 
Company  ("PSE&G")  and  OVEC  OVEC 
proposes  an  effiactive  data  of  Septemba 
11, 1997  and  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  the  requested  effiactive  date.  The 
Service  Agreranent  provides  for  non-< 
firm  transmission  service  by  OVEC  to 
PSEftG. 

In  ito  filing,  OVEC  states  that  the  rates 
and  chazges  included  in.the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC's  Open  Access 
Transmission  Tariff. 

Copies  of  this  filing  were  served  upon 
New  Jersey  Board  of  Public  Utilities  and 
PSEftG. 

Comment  date:  October  30, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Pennsyhrama  Anvor  h  Ligiit 
Company 

[Docket  No.  ER97-4771-000I 

Take  notice  that  on  S^tember  29, 
1997,  Peimsylvania  Power  &  Light  - 
Company  ("PP4L"),  filed  a  Service 
Agreement  dated  Scrptember  18, 1997 
with  Old  Dominion  Electric  Cooperative 
(OOEC)  under  IV&L's  FERC  Electric 
Tariff,  Original  Volume  No.  1.  The 
Service  Agreement  adds  ODEC  as  an 
eligible  customer  under  the  Tariff.  On 
October  3,  1997,  PP&L  also  filed  a 
Service  Agreement  dated  September  18, 
1997  with  Old  Dominion  Electric 
Cooperative  (ODEC)  under  PP&L's  FERC 
Electric  Tariff,  Original  Volume  No.  5. 

PPftL  requests  an  effective  date  of 
September  29. 1997.  for  the  Service 
Agreement. 

PPftL  states  that  copies  of  this  filing 
have  been  supplied  to  ODBC  and  to  the 
Peimsylvania  Public  Utility 
Commission. 

Comment  date:  October  30, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


26.  Pennsylvania  Povrer  ft  Light 
Company 

[Docket  No.  ER97-47  72-000) 

Take  Notice  that  on  September  29. 
1997,  Peimsylvania  Power  ft  Light 
Company  ("PPftL"),  filed  a  Service 
Agreement  dated  May  27, 1997  with 
Enteigy  (Entergy)  under  PPftL's  FERC 
Electric  "Tariff,  Original  Volume  No.  1. 
The  Service  Agreement  adds  Entergy  as 
an  eligible  customer  under  the  Tariff. 

PPftL  requests  an  efiiective  date  of 
September  29, 1997,  for  the  Service 
Agreement 

PPftL  states  that  copies  of  this  filing 
have  been  supplied  to  Enteigy  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Coouient  date:  October  30, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Carolina  Power  ft  Light  Company 

(Docket  Na  ER97-4773-000I 

Take  notice  that  on  September  29, 
1997,  Carolina  Power  ft  Light  Company 
(CPftL),  tendered  for  filing  Service 
Agreements  for  Short-Term  Firm  and 
Non-Firm  Point-to-Point  Transmission 
Service  executed  between  CPftL  and 
Carolina  Power  &  Light  Company — 
Merchant  Operations.  Service  provided 
to  Merchant  Operations  wiU  be  in 
accordance  with  the  terms  and 
conditions  of  Caroline  Po%vw  ft  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  CcHiunission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  October  30, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Florida  PoMfer  Corporation 

[Docket  No.  ER97-4774-000I 

Take  notice  that  on  September  29. 
1997,  Florida  Power  Corporation 
(Florida  Power),  tendered  for  filing  a 
service  agreement  between  The  Energy 
Authority,  Inc.  and  Florida  Power  for 
service  under  Florida  Power's  Market- 
Based  Wholesale  Power  Sales  Tariff 
(MR-1),  FERC  Electric  Tariff,  Original 
Volume  Number  8.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  June  26. 1997.  in  Docket  Na  ER97- 
2846-000.  The  service  agreement  is 
proposed  to  be  effective  September  25. 
1907. 

Comment  date:  October  30. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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29.  Central  Hudsoa  Gas  and  Ebctrk 
Corporation 

[Dockat  No.  ER97-477S-000I 

Take  notice  that  on  Septembw  29, 
1997,  Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR.  a 
Service  Agreement  between  CHG&E  and 
New  Energy  Ventures,  Inc.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule. 
Original  Volume  1  (Power  Sales  Tariff) 
accepted  by  the  Commission  in  Docket 
No.  ER97-890-000.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  October  30, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Ciueigjf  Services,  Ibc> 

[Docket  No.  ER97^776-000] 

Take  notice  that  on  September  29, 
1997,  Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  ft  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  August  1. 1997 
between  Gnergy.  CC^&E,  PSI  and 
Michigan  So^'^h  Central  Power  Agency 
(MSCPA). 

The  Interchange  Agreement  provides 
lor  the  following  service  betwreen 
Cinergy  and  MSCPA: 

1.  Exhibit  A— Power  Sales  by  MSCPA 

2.  Exhibit  B— Power  Sales  by  QiMtBr 
Cinergy  and  MSCPA  have  requested 

an  efiective  date  of  one  day  after  this 
initial  filing  of  the  Interchange 
Agreement. 

Copies  of  the  filing  were  served  on 
Mk:higan  South  Central  Power  Agency. 
Michigan  Pubhc  Service  Commission, 
die  Kmtucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
Utility  Regulatory  Commission. 

Cdounent  date:  October  30. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


31.  n— gj  Services.  Inc. 

(Docket  Na  ER97-4777-000I 

Take  notice  that  on  September  29, 
1997,  Cinergy  Services,  Inc.  (Qnergy), 
tendered  for  filing  a  service  agreement 
under  Cinatgy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  riinagj  and 
USGen  Power  Services.  LJ>.  (USGen). 


Cinergy  and  USGen  are  requesting  an 
effective  date  of  September  1 ,  1997. 

Comment  date:  Octobw  30, 1997,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

32.  Cioogy  Services,  lac.  The 
Cincinnati  Gas  ft  Electric  Company  and 
PSI  Energy,  Inc. 

(Docket  No.  ER96-3-000I 

Take  notice  that  on  October  1, 1997, 
Cinergy  Services,  Inc.  (Cineigy).  on 
behalf  of  The  Cincinnati  Gas  ft  Electric 
Company  and  PSI  Energy,  Inc.,  filed  a 
Firm  Power  Purchase  Agreement  with 
Indianapolis  Power  ft  L^t  Company 
(IPL). 

A  copy  of  this  filing  has  been  served 
ufKin  IPL  and  the  Indiana  Utility 
Regulatory  Commission. 

Conunent  date:  October  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  £nron  Power  Marketing  Inc. 

[Dodcflt  No.  ER98-33-000I 

Take  notice  that  on  October  3. 1997, 
Enron  Power  Marketing  Inc.  (EPMI). 
siibmitted  a  Rate  Schedule  for  Sale, 
Assignment,  or  Transfer  of 
Transmission  Rights  (Rate  Schedule). 
The  Rate  Schedule  will  allow  EPMI  to 
resell  transmission  rights  in  accordance 
with  Order  Nos.  888  and  888-A. 

Conunent  date:  October  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thi.s  notice. 


34.PfM 


LJ.C 


(Docket  No.  ER9a-41-000| 

Take  notice  that  on  October  6,  1997. 
PJM  Interconnectkw.  L.L.C  (P)M). 
tendered  for  filing  executed  Service 
Agreements  For  Network  Integration 
Transmission  Service  for  the 
Pennsylvania  Retail  Electric 
Competition  Pilot  for  Metropolitan 
Edistm  Company,  Pennsylvania  Electric 
Company,  PBCO  Energy  Company,  and 
PPftUtoc. 

Copies  of  this  filing  w«e  served  upon 
Metropolitan  Edison  Company, 
Pennsylvania  Electric  Company,  PECO 
Energy  Company,  PP&L,  Inc.,  and  the 
Pennsylvania  Public  Utility 
Commission. 

PJM  requests  an  effiBc:tive  date  of 
November  1. 1997,  for  the  service 
agreements. 

Comment  date:  October  29. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  (x 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Enogy  Regulatory  Commission, 


888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.    ■ 
LobaCaBhril, 
Secretary. 

EFR  Doc  97-28111  Filed  10-22-97;  8:45  am) 
cooc  S7i>.ai-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  RsQulslofy 

Commission 

P>ociiel  Na  ER97-47S0-000.  el  aL] 

NorHiem  Indiana  Public  Service 
Company,  at  al.;  Electric  Rate  and 
Gorpiorale  Regulation  FHIngs 

October  15, 1997. 

Take  notice  that  the  foUowing  filings 
have  been  made  with  the  Commission: 

1.  Northern  Indiana  PidiUc  Service 
Company 

[Docket  No.  ER97-4750-00Q] 

Take  notice  that  on  September  25, 
1997,  Northern  Indiana  Public  S^vice 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  ProLiance  Energy,  LLC 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  ProLiance 
Energy.  LLC.  pursuant  to  the 
Traasmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA9&-47-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  September  1, 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  OfBcie  of 
Utility  Consumer  Counselor. 

Canment  date:  October  29. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Entergy  Services,  Inc. 
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(Docket  No.  ER97-4740-0001 

Take  notice  that  on  September  25, 
1997,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Poinl-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Florida  Power  Corporation. 

Comment  date:  October  29,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Nortiiem  Indiana  Puhlic  Service 
ConqMny 

[Docket  No.  ER97-4741-000] 

Take  notice  that  on  September  25, 
1997,  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Southern  Company 
Services,  Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Southern 
Company  Services,  Inc.,  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-47-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  September  1, 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  October  29,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Nortfaern  Indiana  Pidilic  Seivioe 


[Dockat  Na  ER97-4742-000] 

Take  notice  that  on  September  25. 
1997,  Northern  Indiana 

Public  Service  Company,  tendered  for 
filing  an  executed  Standard 
Traasmission  Service  Agreement  for 
Ncm-Flrm  Point-to-Point  Transmission 
Sovice  between  Northern  Indiana 
Public  Service  Company  and  Public 
Service  Electric  and  Gas  Company. 

Under  the  Transmission  Service 
Agreement.  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 


Point  Transmission  Service  to  Public 
Service  Electric  and  Gas  Company 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  OA96- 
47-000  and  allowed  to  become  effective 
by  the  Commission.  Northern  Indiana 
Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  September  1, 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  October  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  Ipiliana  PuMic  Service 
Company 

[Docket  No.  ER97-4743-aOO) 

Take  notice  that  on  September  25, 
1997.  Northern  Indiana  Public  Services 
Company  (Northern),  filed  a  Service 
Agreement  pursuant  to  its  Power  Sales 
Tariff  with  Madison  Gas  and  Electric 
Company. 

Copies  of  this  filing  have  been  sent  to 
Madison  Gas  and  Electric  Company,  to 
the  Indiana  Utility  Regulatory 
Commission,  and  to  the  Indiana  Office 
of  Utility  Consumer  Counselor. 

Comment  date:  October  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northnn  Indiana  Public  Service 
Company 

[Docket  No.  ER97-4744-000I 

Take  notice  that  on  September  25, 
1997,  Northern  Indiana  Public  Services 
Company  (Northern),  filed  a  Service 
Agreement  pursuant  to  its  Power  Sales 
Tariff  with  Southern  Company  Services, 
Inc. 

Copies  of  this  filing  have  been  sent  to 
Southern  Company  Sovioes.  Inc.  to  the 
Indiana  Utility  Regulatory  Commission, 
and  to  the  Indiana  Office  of  Utility 
Consumer  Counselor. 

Comment  date:  October  29, 1997,  in 
accordance  with  Standard  Parapaph  E 
at  the  end  of  this  notice. 

7.  Great  Bay  Power  CovporatieB 

(Docket  No.  ER97-l74fr-000] 

Take  notice  that  on  Sq>tembra'  25, 
1997,  Great  Bay  Power  Corporation 
(Great  Bay),  tendered  for  filing  a  service 
agreement  between  Tractebel  Energy    , 
Marketing,  Inc.,  and  Great  Bay  for 
service  under  Greet  Bay's  revised  Tariff 
for  Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  May  17, 1996,  in  Docket  No.  ER96- 
726-000.  The  service  agreement  is 
proposed  to  be  effective  September  15. 
1997. 


Comment  date:  October  29,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.€^Hgy  Servtcee,  Inc. 

(Docket  No.  ER9  7-4  74  7-000) 

Take  notice  that  on  September  25, 
1997,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States.  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  hic.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Oklahoma  Gas  and  Electric  Company. 

Comment  date:  October  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Eatei^gy  Services,  lac 

[Docket  No.  ER97-4748-000) 

Take  notice  that  on  September  25. 
1997,  Entergy  Services,  Inc.  (Enteigy 
Snvices),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States.  Inc. 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Western  Farmers  Electric  Cooperative. 

Comment  date:  October  29.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northmi  Indiana  Pnhlic  Service 
Coaqiany 

[Docket  No.  ER97-4749-000) 

Take  notice  that  on  September  25, 
1997,  Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
ComfMny  and  AIG  Trading  Corporation. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Sovice  Company  will  provide  Point-to- 
Point  Transmission  Service  to  AIG 
Trading  Corporation  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  F^iblic  Service 
Company  in  Docket  No.  OA96-47-000 
and  allowed  to  become  efiiective  by  the 
Commission.  Northern  Indiana  Public 
Sovice  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  September  1. 
1997. 

Copies  of  this  filing  have  been  seat  to 
the  Indiana  Utility  Regulatory 
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Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  October  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Ealei^  Senricaa,  Inc. 

[Docket  No.  ER97-4751-000| 

Take  notice  that  on  September  25, 
1997,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Oklahoma  Gas  and  Electric  Company. 

Comment  date:  October  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notics. 


IZ-Eateigj 


Inc. 


PockatNo.  ER97^7S2-O00] 

Take  notice  that  on  September  25, 
1997,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entmgy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc..  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  hic.  (collectively,  the  Enteigy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Florida  Power  Corporation. 

Comment  date:  October  29, 1997,  in 
accordance  with  Standard- Para^aph  E 
at  the  end  of  this  notice. 

13.  Entergy  Servicee,  Inc. 

(Docket  Na  ER97-475»-000| 

Take  notice  that  on  September  25, 
1997,  Entergy  Services,  Inc.  (EntMgy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc.,  Entergy  Gulf  States.  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and  e 
prime.  Inc. 

Comment  date:  October  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Dayton  Power  and  Light  Co. 

(Docket  No.  ER97-47S4-00OI 

Take  notice  that  on  September  25. 
1997,  The  Dayton  Power  and  Light 
Company  (Dayton),  submitted  a  service 


agreement  establishing  Dayton  as  a 
customer  under  the  terms  of  Santee 
Cooper's  Open  Access  Transmission 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Santee  Cooper  and  the  Public  UtiUties 
Commission  of  Ohio. 

Comment  date:  October  29. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  WiacooaiB  Power  and  light 
Company 

[Docket  No.  ER97-4755-00O1 

Take  notice  that  on  September  25, 
1997,  Wisconsin  Power  and  Light 
Company  (WP&L),  tendered  for  filing 
Form  Of  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  and  a  Form  of  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  establishing 
Virginia  Power  as  a  point-to-point-  - 
transmission  customer  under  the  terms 
of  WP&L's  transmission  tariff. 

VS^ftL  requests  an  effective  date  of 
September  9, 1997.  and;  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  October  29,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Lyon  Rural  Electric  CoeperatiTe 

(Docket  No.  ER97-4813-0001 

Take  notice  that  on  September  30, 
1997,  L3ron  Rural  Electric  Cooperative 
(Lyon)  submitted  for  filing  its  Amended 
Agreement  for  Purchase  of  Power  and 
Maintenance  of  System  Between  Lyon 
Rural  Electric  Cooperative  and  Town  of 
Larchwood,  Iowa  (Agreement)  pursuant 
to  §  205  of  the  Federal  Power  Act  (FPA), 
16  U.S.C  §824d.  and  §35.12  of  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission,  18  CFR  35.12. 
Lyon's  filing  is  available  for  public 
inspection  at  its  offices  in  Rock  Rapids, 
Iowa. 

Lyon  requests  that  the  Commission 
accept  the  Agreement  with  an  effiactive 
date  of  November  20, 1997. 

Comment  date:  October  29, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Edison  Sault  Electric  Company 

(Docket  No.  ES97-^7.4)00| 

Take  notice  that  on  September  30, 
1997,  Edison  Sault  Electric  Company 
(Edison  Sault)  filed  an  application. 


under  §  204  of  the  Federal  Power  Act. 
seeking  authorization  to  issue  (i)  not 
more  than  $10  million  of  unsecured 
short-term  notes  during  the  period 
Jamiary  1. 1998  through  December  31. 
2000,  and  (ii)  not  more  than  $4  million 
of  unsecured  debt  imder  a  loan 
agreement,  with  a  final  maturity  date 
not  later  than  December  31,  1999. 

Comment  date:  October  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragr^h- 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  nudce 
protestants  parties  to  the  proceeding. 
Any  (>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunisaion  and  are  available  for  public 
inspection. 
LotoaCMteD. 
Secnttuy. 
(FR  Doc.  97-28110  Filed  10-22-97;  8:45  am) 

MLUNQ  OOOC  tm-«*-9 


DEPARTMENT  OF  ENERGY 

Fwtorai  Energy  Ragulatory 
Commission 

[Dodiet  No.  EC98  4  000.  el  iL] 

SSMASS  Partnership,  •!  al.;  Electric 
Rate  and  Corporate  Regulslion  Riings 

October  17. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  SEMASS  Partnership.  American  Ref- 
Fuel  Company  of  SEMASS,  L.P.,  Air 
Products  Ref-Fuel  of  SEMASS.  Inc.,  Air 
Products  Ref-Fuel  Operations  of 
SEMASS,  Inc.,  Duke/UAE  Rrf-Foel  LLC, 
Duke/U  AE  of  SEMASS,  LLC  Duke/UAE 
Operations  of  SEMASS,  LLC 

(Docket  No.  EC98-4-000) 

Take  notice  that  SEMASS 
Partnership,  Air  Products  Ref-Fuel  of 
SEMASS,  Inc.,  Air  Products  Ref-Fuel 
Operations  of  SEMASS.  Inc.,  Duke/UAE 
Ref-Fuel  LLC,  Duke/UAE  Operations  of 
SEMASS,  LLC,  Duke/UAE  SEMASS, 
LLC,  and  American  Ref-Fuel  Company 
of  SEMASS,  L.P.  on  October  14. 1997 
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tendered  for  filing  a  request  that  the 
Commission  approve  a  disposition  of 
fiacilities  under  Section  203  of  the 
Federal  Power  Act  in  connection  with  a 
proposed  sale  of  the  indirect  interests 
held  in  SEMASS  by  Air  Products  Ref- 
Fuel  of  SEMASS.  hic.  and  Air  Products 
Ref-Fuel  Operations  of  SEMASS.  Inc. 

Comment  date:  November  13,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  American  Ref-ftfel  Company  of 
Hempstead,  Air  Products  Ref-fuel  of 
Hempstead.  Uc,  Duke/UAE  Ref-Fuel 
LLC,  Duke/UAE  Hempstead  LLC' 

[Docket  No.  EC9ft-5-000| 

Take  notice  that  American  Ref-fuel 
"*  Company  of  Hempstead,  Air  Products 
Ref-fuel  of  Hempstead,  Inc.,  Duke/UAE 
Ref-Fuel  LLC,  and  Duke/UAE 
Hempstead  LLC  on  October  14, 1997 
tendered  for  filing  a  request  that  the 
Commission  approve  a  disposition  of 
facilities  under  Section  203  of  the 
Federal  Power  Act  in  connection  with  a 
proposed  sale  of  the  interest  held  in 
American  Ref-fuel  Company  of 
Hempstead  by  Air  Products  Ref-fuel  of 
Hempstead,  Inc.  to  Duke/UAE 
Hempstead  LLC. 

Comment  date:  November  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  American  Ref-fiiel  Company  of  Esaex 
County.  Air  Products  Ref-fiiel  of  Essex 
County.  Inc.,  Duke/UAE  Ref-Fuel  LLC. 
Duke/UAE  Essex  LLC 

[Docket  No.  EC9&-«-000| 

Take  notice  that  American  Ref-fuel 
Company  of  Essex  County,  Air  Products 
Ref-hiel  of  Essex  County,  Inc.,  Duke/ 
UAE  Ref-Fuel  LLC,  and  Duke/UAE 
Essex  LLC,  on  October  14,  1997, 
tendered  for  filing  a  request  that  the 
Commission  approve  a  disposition  of 
facilities  under  Section  203  of  the 
Federal  Power  Act  in  connection  with  a 
proposed  sale  of  the  interest  held  in 
American  Ref-fuel  Company  of  Essex 
County  by  Air  Products  Ref-fuel  of 
Essex  County,  Inc  to  Duke/UAE  Essex 
LLC. 

Comment  date:  November  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Idaho  Power  Company 

(Docket  No.  ER97-4  7  78-000) 

Take  notice  that  on  September  29, 
1997,  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  an 
Agreement  for  the  Sale  and  Purchase  of 
Firm  Capacity  and  Associated  Energy 
Between  Idaho  Power  Company  and 
Oregon  Trail  Electric  Consumers 
Cooperative.  Inc. 


Comment  date:  October  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-4779-000] 

Take  notice  that  on  September  29, 
1997,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cineigy's  Power  Sales  Standard 
Tariff  (the  Tariff)  entered  into  between 
Qnergy  and  Northeast  Utilities  Service 
Company  (NU). 

Cinergy  and  NU  are  requesting  an 
effective  date  of  September  30,  1997. 
f  Comment  date:  October  31, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Detroit  Ediaon  Company 

(Docket  No.  ER97-47SO-000I      * 

Take  notice  that  on  September  29. 
1997,  The  Detroit  Edison  Company 
("Detroit  Edison"),  tendered  for  filing 
Service  Agreements  for  wholesale 
power  sales  transactions  (the  "Service 
Agreements")  under  Detroit  Edison's 
Wholesale  Power  Sales  Tariff  (WPS-2). 
FERC  Electric  Tariff  No.  3  (the  "WPS- 
2  Tariff"),  between  Detroit  Edison  and 
Aquila  Power  Corporation,  dated  as  of 
September  4, 1997;  between  Detroit 
Edison  and  Market  Responsive  Energy, 
Inc.,  dated  as  of  September  4,  1997; 
between  Detroit  Edison  and  NorAm 
Energy  Services,  Inc.,  dated  as  of 
September  4, 1997;  and  between  Detroit 
Edison  and  PacifiCorp  Power  Marketing, 
Inc.,  dated  as  of  September  8,  1997. 
Detroit  Edison  requests  that  the  Service 
Agreements  with  Aquila  Power 
Corporation,  Market  Responsive  Energy, 
Inc.,  and  NorAm  Energy  Services,  Inc., 
be  made  effective  as  of  September  4. 
1997.  Detroit  Edison  requests  that  the 
Service  Agreement  with  PacifiCorp 
Power  Marketing.  Inc.,  be  made  effective 
as  of  September  8, 1997. 

Comment  date:  October  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Detroit  Ediaon  Company 

[Docket  No.  ER97-4781-000] 

Take  notice  that  on  September  29, 
1997,  The  Detroit  Edison  Company 
("Detroit  Edison"),  tendered  for  filing 
Service  Agreements  for  wholesale 
power  sales  transactions  (the  "Service 
Agreements")  under  Detroit  Edison's 
Wholesale  Power  Sales  Tariff  (WPS-1), 
FERC  Electric  Tariff  No.  4  (the  "WPS- 
1  Tariff"),  between  Detroit  Edison  and 
Aquila  Power  Corporation,  dated  as  of 
September  4, 1997,  and  between  Detroit 
Edison  and  Market  Responsive  Energy, 
Inc.,  dated  as  of  September  4, 1997. 
Detroit  Edison  requests  that  the  Service 


Agreements  be  made  effective  as  of 
Septembit  4, 1997. 

Comment  date:  October  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Nfohawk  Power  Corporation 

(Docket  No.  ER97-4782-000) 

Take  notice  that  on  September  29, 
1997.  Niagara  Mohawk  Power 
Corporation  ("NMPC">,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  an  executed 
Transnlission  Service  Agreement 
between  NMPC  and  Entergy  Power 
Marketing  Corp.  This  Transmission 
Service  Agreement  specifies  that 
Entergy  Power  Marketing  Corp.  has 
signed  on  to  and  has  a^«ed  to  the  terms 
and  conditions  of  NMPCs  Open  Access 
Transmission  Tariff  as  filed  in  E>ocket 
No.  OA96-194-000.  This  Tariff,  filed 
with  FERC  on  July  9,  1996.  will  allow 
NMPC  and  Entergy  Power  Mariteting 
Corp.  to  enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for  Entergy 
Power  Marketing  Corp.  as  the  parties 
may  mutually  agree. 

NMPC  requests  an  effective  date  of 
September  24,  1997.  NMPC  has 
requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Entergy  Power 
Marketing  Corp. 

Comment  date:  October  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Idaho  Power  Company 

[Docket  No.  ER97-4783-O00J 

Take  notice  that  on  September  26. 
1997,  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regiilatory  Commission  a  letter 
to  Lois  Cashell  requesting  an  extension 
of  deadline  regarding  the  Agreement  for 
Supply  of  Power  to  the  City  of  Weiser, 
Ididio  between  Idaho  Power  Company 
and  the  Qty  of  Weiser.  Idaho. 

Comment  c/ate.- October  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wiaconsin  Power  and  Light 
Company 

[Docket  No.  ER97-4784-000| 

Take  notice  that  on  September  26. 
1997,  Wisconsin  Power  and  Light 
Company  (WP&L),  tendered  for  filing 
Form  Of  Service  Agreement  for  Firm 
Poiht-to-Point  Transmission  Service  and 
Form  Of  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  establishing  New  York  State 
Electric  8t  Gas  Corporation  as  a  point-to- 
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point  transmi.ssion  customer  uader  the 
terms  of  WP&L's  transmissioD  tariff. 

WPfcL  requests  an  effective  date  of 
September  9,  1997,  and;  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  Bling  has 
been  served  upon  the  Public  Service 
Conuaission  of  Wisconsin. 

Comment  date:  October  31,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Idako  Power  Company 
(Dockal  No.  ER97-4 785-000) 

Take  notice  that  on  September  26. 
1997,  Idaho  Power  Company  (IPC), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  a 
Second  Amendmoit  to  the  Agreement 
for  the  Sale  and  Purchase  of  Capacity 
and  Energy  Between  Idaho  Power 
Company  and  Oregon  Trail  Electric 
Consumers  Cooperative,  Inc. 

Cbnunent  date:  October  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Power  Service 
Corporatioo  oa  behalf  of  Monongahela 
Power  Conipany,  The  Potomac  Ediaon 
CooipaBy.  West  Penn  Power  Company 
(Alleghany  Power) 


(Dockat  Na  ER97-«786-000| 

Take  notice  that  on  September  25, 
1997,  Monongahela  Power  Company, 
The  Potomac  Edison  Company  and  West 
Penn  Power  Company  (Allegheny 
Power)  filed  a  revision  of  Attachment. 
Methodology'  to  Access  Available 
Transmission  Capability  for  Allegheny 
Poiver's  C^>en  Access  Transmission 
Tariff  to  add  additional  language  as 
requested  by  Staff. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  ail  affected 
parties. 

Comment  date:  October  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  ifigh  Island  Marketing,  lac 

[Docket  No.  ER97-«787-000| 

Take  notice  that  on  September  29. 
1997.  High  Island  Marketing,  Inc. 
("High  Island")  applied  to  the 
Commission  for  acceptance  of  High  * 
Island  Rate  Schedule  FERC  No.  1:  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  and  the  waiver  of 
certain  Commission  regulations. 


High  Island  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 

Comment  date:  October  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Waahington  Water  Power 

(Docket  No.  ER9 7-4788-000) 

Take  notice  that  on  September  29, 
1997,  Washington  Water  Power, 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  executed 
Service  Agreements  and  Certificates  of 
Concurrence  under  WWP's  FERC 
Electric  Tariff  First  Revised  Volume  No. 
9,  with  Cook  Inlet  Energy  Supply,  LP 
and  Utah  Municipal  Power  Agency. 
WWP  requests  waiver  of  the  prior  notice 
requirement  and  requests  an  effective 
date  of  September  1 .  1997. 

Also  tendered  for  filing  are 
Certificates  of  Concurrence  for  E  Prime, 
Inc.  and  Tractebel  Energy  Marketing. 
Inc.  for  which  Service  Agreements  were 
filed  January  14. 1997  and  February  26. 
1997,  respectively. 

Comment  date:  October  31. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Otinois  Power  Compaay 

[Docket  No.  ER97-4789-000I 

Take  notice  that  on  September  29. 
1997,  Illinois  PoMrer  Company  ("Illinois 
Power").  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
Granite  Qty  Steel,  Division  of  National 
Steel  Corporation  will  take  transmission 
service  pursuant  to  its  op>en  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effiective  date  of  September  20,  1997. 

Comment  date:  October  31 .  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Illinois  Power  Company 

[Docket  No.  ER97-4790-0001 

Take  notice  that  on  September  29, 
1997,  Illinois  Power  Company  ("Illinois 
Power").  500  South  27th  Street,  Decatur. 
Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
Caterpillar  Inc.  will  take  transmission 
service  pursuant  to  its  op>en  access 
transmission  tariff.  The  agreements  are 
based  on  the  Form  of  Service  Agreement 
in  Illinois  Powa's  tariff. 

Illinois  Power  has  requested  an 
effiective  date  of  September  19. 1997. 

Comment  date:  October  31, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Texas  Utilities  Electric  Company 

[Docket  No.  ER97-«7«l-0e0) 

Take  notice  that  on  September  29, 
1997,  Texas  Utilities  Electric  Company 
(TU  Electric),  tendered  for  filing  an 
executed  transmission  service 
tpeement  (TSA)  with  Tenaska  Power 
Services  Company  for  certain  Economy 
Energy  Transmission  Service 
transactions  under  TU  Electric's  Tariff^ 
for  Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections.    • 
TU  Electric  requests  an  effective  date 
for  the  TSA  that  will  permit  it  to 
become  efbctive  on  or  before  the  service 
commencement  date  under  the  TSA. 
Accordingly.  TU  Electric  seeks  waiver      , 
of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  on  Tenaska  Power  Services 
Company,  as  well  as  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  October  31,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Fall  River  Rural  Electric 
Cooperative,  Inc. 

[Docket  No.  £596-1-000) 

Take  notice  that  on  October  8. 1997, 
Fall  River  Rural  Electric  Cooperative, 
Inc.  (Fall  River)  filed  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  for  authorization  to  issue  a 
promissory  note  in  the  amount  of 
$11,735,000  to  National  Rural  Utilities 
Cooperative  Finance  Corporation. 

Comment  date:  Novemoer  7. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Lyon  Rural  Electric  Cooperative 

[Docket  No.  OA97-723-0001 

Take  notice  that  on  September  30. 
1997,  Lyon  Rural  Electric  Cooperative 
(Lyon)  filed  a  request  for  waiver  of  the 
requirements  of  Order  No.  888  and 
Order  No.  889  pursuant  to  18  CFR 
35.28(d)  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations.  Lyon's  filing  is  available 
for  public  inspection  at  its  offices  in 
Rock  Rapids,  Iowa. 

Comment  date:  Octobw  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
moticm  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules '^ll 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
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the  comment  date.  Protests  will  be 

considered  by  the  Commission  in 

detwmining  the  ^propriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LaisaCMhall. 

Secretary. 

(FR  Doc.  97-28113  Filed  10-22-97;  8:45  am) 

HLLan  cooE  tm-et-u 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cotninission 


IPra|eelNe.286$-00«] 

Minnesota  Power  A  UgM  Company; 
Notice  of  AvallabiNty  of  Draft 
Environmental  Assassmant 

October  17, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
Pillager  Hydroelectric  Project,  located 
on  the  Crow  Wing  River  in  Cass  and 
Morrison  Counties.  Minnesota,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA)  for  the  project. 

Copies  of  the  DEA  are  available  for 
inspection  at  the  Public  Reference 
Branch,  Room  2-A,  of  the  Commission's 
offices  at  888  First  Street,  NE.. 
Washington,  DC.  20426. 

Any  comments  should  be  filed  within 
30  dajrs  frcun  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington.  D.C  20426.  For  further 
information,  contact  Chris  Metcalf  at 
(202) 219-2810. 
LaisaCMWI, 

pit  Doc  97-Z8050  FIM  10-22-97;  8:4S  am) 
I  cone  sn7-et-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisskia 

[Docket  No.  PlM-l-OMq 

Symposium  on  Process  and  Refonn: 
Public  Access  to  Information  and 
Electronic  Rlings;  Notice  of 
Confaranca 

October  17, 1997. 

Take  notice  that  the  Chairman  of  the 
Federal  Energy  Regiilatory  Commission 
will  host  a  round  table  forum  on  Friday, 
November  7,  1997,  at  9:00  a.m.,  888 
First  Street.  N.E..  Washington.  D.C 
20426  in  the  Commission  meeting  room. 
All  interested  persons  are  invited  lo 
attend. 

This  forum  is  the  first  in  a  series  of 
sjwnposia  on  refonn  of  regulatory     • 
processes  at  the  Commission.  It  is 
designed  to  solicit  proposals,  strategies, 
and  views  from  regidated  industry,  its 
customers,  state  regulators,  and  other 
interested  persons  that  vnll  assist  the 
Commission  in  carrying  out  its  mission 
in  an  environment  increasingly 
characterized  by  competition,  new 
entrants,  market  dynamics,  and 
increased  regulatory  workload. 

The  agenda  for  this  forum  is  divided 
between  (1)  public  access  to  information 
and  (2)  standards  for  electronic  filings. 
The  Commission  will,  as  time  permits, 
also  solicit  comments  on  the  tracking, 
processing,  and  retention  of  documents 
on  electronic  media  within  the 
Commission.  The  forum  will  first 
analyze  FERC's  website,  how  FERC 
might  develop  its  internet  cafMibilities, 
and  how  FERC  can  improve  both  the 
content  and  search  capabilities  of  its 
public  databases.  The  second  half  of  the 
disctission  will  focus  on  the 
development  and  use  of  electronic 
filing,  including  how  other 
governmental  agencies  employ  this 
device.  The  Chairman  is  interested  in 
hearing  how  the  Commission  might 
streamline  the  regulatory  filing  process, 
address  access  and  format  requirements 
and  whet  the  public  and  regulated 
industry  believes  they  need  with  regard 
to  electronic  filings  at  FERC 

A  more  detailed  agenda  will  be 
published  in  the  near  future,  inflnrfing 


a  list  of  primary  discussants  selected  by 
the  Chairman  to  lead  the  discussion. 
Written  comments  are  welcome  at  any 
time  and  should  reference  the  above- 
captioned  proceeding.  For  additional 
information,  please  ccmtact  Kathleen 
Sherman  by  telephone  at  202-219-2834 
or  by  electronic  mail  at 
"kathleen.shermandferc.fed.us."  If  there 
is  sufficient  intnest  from  those  outside 
the  Washington,  D.C  metropolitan  area, 
the  Capitol  Connection  may  broadcast 
the  Symposium  on  Process  and  Reform 
via  satellite  for  a  fee.  If  then  is  interest 
in  the  Washington,  D.C.  area  for  this 
program,  please  call  Shirley  Al-Jarani  or 
Julia  Morelli  at  the  Capitol  Connection 
(703-993-3100)  no  later  than  October 
31. 1997.  In  addition.  National 
Narrowcast  Network's  Hearing-On-The- 
Line  service  covers  all  FERC  meetings 
live  by  telephone  so  that  interested 
pCTSons  can  listen  at  their  desks,  from 
their  homes,  or  from  any  phone,  without 
special  equipment  Billing  is  based  on 
time  on-line.  Call  202-966-2211  for 
further  details. 
Um  D.  raihell, 
Secretary. 
(FR  Doc.  97-28112  Filed  10-22-97;  Be45  am] 

I  CODE  S717-ai-M 


DEPARTMENT  OF  B4ERQY 


Notice  of  Caaas  HIad  VVith  the  Omca 
of  Hearings  and  Appealt;  Weak  of  July' 
14  Through  July  IB,  19t7 

During  the  Week  of  July  14  through 
July  18. 1997,  the  appeals,  and 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Eneigy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  writtm  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whicheva 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals.  Department  of  Eneigy. 
Washington.  DC  20585-0107. 

Dated:  October  14. 1997. 


Director,  Office  of  Hearings  and  Appeak. 
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UsT  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  olJuly  14  ftrough  July  18,  1987] 


July  14,  1997 


Juty  14, 1997 


July  14.  1997 


July  14,  1997 


July  14,  1997 


.July  16. 1997 


July  18,1997 


July  18. 1997 


July  18,  1997 


Charles  L  WiMnson,  III,  Augusta.  QA 
30907. 


Janice  C.  Curry  GaithersiMjrg,  MO 


Patriot  Petroleum,  Irw.  NewAxxyport. 
MA. 


Public  Service  Electric  &  Qaa  Co. 
NJ. 


Timothy  E.  Barton  Miamrlown.  OH 


Persormel  Security  Heering 


Chamberlain  Oil  Co..  Inc  Clontarl.  MN 


Personnel  Security  Hearing 


W.  L  McCuOough  O*  Ridge.  TN 


VFA-0312 


VF/V-0313 


VEE-0045 


VEE-0044 


VWA-0017 


VSO-0165 


VEE-0046 


VSO-0166 


VFA-0314 


Appeal  o(  an  information  request  denial.  If  granted:  The 
June  11,  1997  Freedom  of  Information  Request  Denial 
issued  t>y  Savannah  Rp/w  Operations  Office  would  be 
rescinded,  and  Charies  L  Wilkinson,  III  woukf  receive 
access  to  certain  DOE  informatkKi. 

Appeal  of  an  infcxmation  request  denial.  If  granted:  The 
June,  1997  Freedom  ol  Information  Request  Denial  is- 
sued by  tt>e  Office  of  Environmental  Management  wouU 
be  rescinded,  and  Janice  C.  Curry  woukJ  receive  ac- 
cess to  certain  DOE  information. 

Eaoeption  to  the  reporting  requirements.  If  granted:  Patriot 
Pelralaum,  Inc.,  wouki  not  be  required  to  file  Form  EIA 
7826  Reseller's/Retailer's  Monthly  Petroleum  Product 
Sales  Report. 

Exceptkxi  to  the  Reporting  Newark,  NJ  requirements.  If 
granted:  Electric  utilities  are  required  to  submit  intorma- 
tnn  on  form  EIA~860.  Annual  Electric  Generator  Re- 
port. The  Energy  lnformatk)n  Administratton  customarily 
releases  to  the  pMic  informatkm  that  is  submitted  on 
this  term.  an6  it  denied  PMik:  service  Electric  &  Gas 
Company's  request  to  maintain  conridentiality  of  some 
of  tt>at  inkymatkKi  (retirement  date,  heat  rate,  and  sum- 
mer arxf  winter  capat)ility).  The  firm  alleges  that  the  re- 
lease of  this  informatk>n  wouM  harm  its  competitive  po- 
sitkm,  and  has  sought  review  of  ElA's  determinatkxi 

.  that  this  information  shoukj  be  released  to  the  put>lic.  If 
granted,  the  EIA  wouM  be  required  to  keep  the  infcyma- 
txm  confklential. 

Request  tor  Hearing  urxtor  DOE  Contractor  Emptoyee 
Protection  Pnjgram.  If  granted:  Timothy  E.  Barton  woukJ 
receive  restitution  ufxjer  10  C.F.R..  part  708  tor  alleged 
reprisals  taken  against  him  t>y  management  offk;ials  of 
ihe  RE.  Scfiweitzer  Co.  as  a  cor^sequence  of  his  hav- 
ing disclosed  safety/tiealth  corK:erns  to  the  DOE. 

Request  for  hearing  under  10  C.F.R.,  part  710.  If  granted: 
An  irxJividuai  employed  t>y  the  Department  of  Energy 
woukf  receive  a  hearing  urxfer  10  C.F.R.,  part  710. 

Exceptton  to  the  Reporting  Requirements.  If  granted: 
Chamberiain  Oil  Co,  Inc.  wouM  not  be  required  to  file 
Form  EIA-782B  Reseller's/Retailer's  Monthly  Petroleum 
Product  Sales  Report. 

Request  for  hearing  under  10  C.F.R..  part  710.  If  granted: 
An  individual  emptoyed  t>y  tfie  Department  of  Energy 
woukf  receive  a  hearing  urtder  10  C.F.R.,  part  710. 

Appeal  of  an  information  request  denial.  If  grarrted:  W.  L 
McCullough  would  receive  a  response  to  his  Freedom 
o(  Information  request  from  the  Oak  Ridge  Operatkxis 
Offwe  and  access  to  certain  DOE  informatton. 


(FR  Doc.  g7-2»158  Filed  10-22-97: 8:45  am] 
■UMO  OOOe  $460-01-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-5912-^ 

Agency  Infbnnation  Coilectlon 
Activities  Under  0MB  Review;  Netional 
Emission  Standards  for  >tezardou8  Air 
Pollutants  (NESHAP)  for  Chromium 
Emissions  From  Hard  and  Decorative 
Chromium  Electroplattng  and 
Chromium  Anodizing  Tanks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUiMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 


3507(aMl)(D)),  this  notice  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  OfSce  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  40  CFR  part  63  Subpart  H— 
Cfafomium  Emissions  from  Hard  and ., 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanks,  OMB 
Control  Number  2060-0327.  expiring 
12/31/97.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  subdiitted  on 
or  before  November  24,  1997. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  call  Sandy  Farmer  at 
EPA,  (202)  260-2740,  or  download  off 
the  Internet  at  http://www.epa.gov/icr/ 
icr.htm  and  refer  to  EPA  ICR  No. 
1611.03. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Emission  Standards  for 
Chromium  Emissions  from  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanks  (OMB 
Control  No.2060-0327;  EPA  ICR  No 
1611.03),  expiring  12/31/97.  This  is  a 
reqiiest  for  extension  of  a  currently 
approved  collection. 

Abstract:  The  Administrator  has 
fudged  that  Hazardous  Air  Pollutants 
(HAP)  emissions  from  chromium 
emissions  from  hard  and  decorative 
chromium  electroplating  and  chromiimi 
anodizing  tanks  cause  or  contribute  to 
air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Owners/operators  of  affected 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
operations  must  notify  EPA  of 
construction,  modification,  startups, 
shut  downs,  date  and  results  of  initial 
performance  test  and  provide  reports  of 
excess  emissions.  They  must  also 
develop  startup,  shutdown,  malfunction 
plans  and  develop  an  operation  and 
maintenance  plan  for  their  control 
system.  Affected  facilities  al$o  must 
provide  notification  of  compliance 
status  and  report  monitoring 
exceedances. 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  imable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice  required 
under  5  CFR  1320.8(d),  soliciting 
comments  on  this  collection  of 
information  was  published  on  )une  18, 
1997  and  no  comments  were  received. 

Burden  Statement:  The  aimual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  info^piation  is 
estitnated  to  average  15  hours  per 
response.  Burden  meiuis  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 


time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
.  and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
OperatcM!fetX)f  Hard  and  Decorative 
Chromium  Electroplating  and 
Chromium  Anodizing  Tanks. 

Estimated  Ntanber  of  Respondents: 
948. 

Frequency  of  Response:  2, 

Estimated  Number  of  Responses: 
1896. 

Estimated  Total  Annual  Hour  Burden: 
516,166  person  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $75,300,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1611.03  and 
OMB  Control  No.  2060-0327  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Enviroimiental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460. 
(or  E-Mail 
Farmer.Sandy^pamaiLepa.gov) 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  October  17, 1997, 

Richard  Westlund. 

Acting  Director,  Regulatory  Infonnation 
Division. 

[PR  Doc.  97-28137  Filed  10-22-97;  8:45  am) 

Muma  CODE  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRLM913-1] 

Agency  Information  Collection 
Acthrities:  Submission  for  OMB 
Review;  Conunent  Request;  National 
Emission  Standards  for  Hazardous  Air 
PoHutants  (NESHAP)  for  Commercial 
Ethylene  Oxide  Sterilization  and 
Fumigation  Operations 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  vtrith  the 
Paperwori:  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Reporting  and  Recordkeeping 
Requirements  for  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Commercial  Ethylene 
Oxide  Sterilization  and  Fumigation 
Operations,  OMB  Control  Number 
2060-0283,  expiration  date  December 
31. 1997.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  November  24,  1997. 
FOR  FURTHER  INFORMATKNH  COIVTACT:  Call 
Sandy  Farmer  at  EPA,  (202)  260-2740, 
or  download  off  the  Internet  from  http:/ 
/www.epa.gov/icr/icr.htm  and  refer  to 
EPA  ICR  No.  1666.03. 

SUPPI.BNENTARY  INFORMATION: 

Title:  NESHAP  Subpart  O:  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Commercial 
Ethylene  Oxide  Sterilization  and 
Fumigation  Operations  (OMB  Control 
No.  2060-0283;  EPA  ICR  No.  1666.03) 
expiring  12/31/97.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  The  Agency  is  required 
under  section  112(d)  of  the  Clean  Air 
Act,  as  amended,  to  regulate  emissions 
of  hazardous,  air  pollutants  listed  in 
section  112(b). 

In  the  Administrator's  judgement, 
ethylene  oxide  (EO)  emitted  from 
commercial  EO  sterilization  and 
fumigation  operations  causes,  or 
contributes  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Consequently,  the  NESHAP  for  EO 
emissions  have  been  developed  for  this 
source  category. 
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Certain  records  and  reports  are 
neoaMary  to  enable  the  Administiator 
to:  (1)  identify  new,  modified, 
reconstructed,  and  existing  sources' 
subject  to  the  standards  and  (2)  ensure 
that  the  standards,  which  are  based  on 
maximum  achievable  control 
technology  (MACT)  and  generally 
available  control  technology  [GACT), 
are  being  achieved. 

The  NESHAP  for  Commercial 
Ethylene  Oxide  Sterilization  and 
Fumigation  Operations  were 
promulgated  on  December  6, 1994. 
These  standards  apply  to  new  and 
existing  conunercial  EG  sterilization 
and  hunigation  facilities  that  use  air 
pollution  control  devices  that  are  in 
operation  after  promulgation  of  the 
NESHAP. 

Owners  or  operators  of  the  affected 
facilities  described  must  submit  one- 
time reports  of  start  of  construction, 
anticipated  or  actual  startup  dates,  and 
physical  or  operation  changes  to 
existing  facilities.  In  addition,  owners  or 
opeiaton  of  existing  commercial  EO 
sterilization  and  fumigation  operations 
will  submit  one-time  reports  of  actual 
annual  EO  use.  Owners  or  operators  of 
new  commercial  EO  sterilization  and 
fumigation  operations  will  submit  one- 
time reports  of  estimated  annual  EO  use. 

Reports  of  initial  emissions  testing  are 
necessary  to  determine  that  the 
applicable  emission  limit  is  being  met. 
The  owner  or  operator  of  a  commercial 
EO  sterilization  and  fumigation 
operation  that  uses  an  air  pollution 
control  device  to  meet  the  emission 
limit  is  required  to  maintain  records  of 
the  site-specific  monitoring  parameters 
as  well  as  daily  and  monthly 
inspections  of  the  control  device. 

All  reports  are  sent  to  the  delegated 
State  or  local  authority.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  smt  directly  to  the  EPA 
Regional  Office.  Notifications  are  used 
to  inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  The  reviewing 
authority  may  then  inspect  the  source  to 
check  if  the  pollution  control  devices 
are  properly  installed  and  operated  and 
the  standard  is  being  met.  Performance 
test  reports  are  needed  as  these  are  the 
Agency's  record  of  a  source's  initial 
capability  to  comply  with  the  emission 
standard.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Registar  Notice 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 


of  information  was  published  on  6/18/ 
97  (62  PR  33068):  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  75  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  ot 
information;  and  transmit  or  otherwise 
disclose  the  infbnnation. 

Respondents/ Affected  Entities: 
Commercial  Ethylene  Oxide 
Sterilization  and  Fumigation 
Operations. 

Estimated  Number  of  Respondents: 
98. 

Frequency  of  Response:  Daily, 
Monthly,  and  Semi-aimually. 

Estimated  Total  Annual  Hour  Burden: 
7,328  hours. 

Estimated  Total  Aimualized  Cost 
Burden:  $228,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acciuacy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  fbllowring  addresses. 
Please  refer  to  EPA  ICR  No.  1666.03  and 
OMB  Control  No.  2060-0283  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  EHvision  (2137),  401  M 

Street,  SW,  Washington,  DC  20460. 

(or  E-Mail 

Fanner.Sandy^pamail.epa.gov) 
and 
Office  of  Information  and  R^ulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW. 

Washington.  IX:  20503. 

Dated:  October  17. 1997. 
Richard  Wwdand, 

Acting  Director,  Regulatory  Information 
Division. 

(FR  Doc.  97-28139  Filed  10-22-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8912-q 

Public  Meetings  Regarding 
Environmental  information 

AQENCT:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meetings  and 

opportunity  for  public  comment 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  announcing  ^  series  of  public 
meetings  to  solicit  information  from 
stakehodlers  regarding  their  use  of,  apd 
access  to,  enviroiunental  information 
and  data. 

DATES:  EPA  is  scheduling  up  to  twenty 
public  meetings  during  October  1997 
through  December  19B7.  Specific  dates 
and  cities  are  listed  in  the  tentative 
schedule  under  Supplementary 
Information  below.  Requests  to  attend 
the  meetings  and/or  provide  oral 
comments  at  the  makings  must  be 
received  at  least  7  days  prior  to  the 
scheduled  meetings.  The  final  times  and 
precise  locations  of  the  meetings  will  be 
available  to  interested  persons  from  the 
EPA  contact  person,  upon  request,  two 
weeks  prior  to  each  meeting. 
AOORESSES:  Requests  to  attend  the 
meetings  and/or  to  provide  oral 
comments  should  be  made  to  Ms.  Lisa 
M.  Hunter.  Center  for  Enviroiunental 
Information  and  Statistics  (MC:  2164); 
Office  of  Policy.  Planning  and 
Evaluation;  U.S.  Enviroiunental 
Protection  Agency;  401  M  Street,  SW; 
Washington.  DC;  20460;  (202)  260-4744. 
FOR  FUflTHER  INFORMATION  CONTACT: 
Ms.  Lisa  M.  Hunter,  EPA  Headquarters. 
(202)  260-4744.  or  e-mail, 
hunter.Hsa@epamial.epa.gov. 
StJPPt^MENTARY  INFORMATKM:  EPA  is 
undertaking  a  variety  of  customer 
survey  efforts  to  learn  how  Agency 
stakeholders  use  and  access 
environmental  information  and  data. 
One  of  these  efforts  will  consist  of  a 
series  of  twenty  meetings  throughout 
the  country  to  better  understand  the 
views  of  particular  individuals  and 
groups  that  typically  use  environmental 
information.  Each  discussion  session 
will  focus  on  a  particular  stakeholder 
group  or  user's  environmental 
information  needs.  The  public  is  invited 
to  attend  these  meetings  as  observers 
and/or  to  provide  comment  during  a 
public  comment  period  at  the  end  of 
each  meeting.  The  tentative  schedule  for 
the  public  meetings — including 
potential  dates,  cites^nd  intended 
stakeholder  group* — is  as  follows: 
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1.  October  23, 1997.  Philadelphia. 
Pennsylvania,  African  American 
Community 

2.  October  23. 1997,  Atlanta.  Georgia, 
Groups  Concerned  with  Water  Quality 

3.  October  28, 1997,  New  York,  New 
York.  Environmental  Organizations 

4.  October  30,  1997,  Boston. 
Massachusetts,  State  Monitoring 
Agencies 

5.  October  30, 1997,  Arlington,  Texas. 
Public  Health  Community 

6.  November  4,  1997,  Philadelphia. 
Pennsylvania.  Researchers/ Academic 
Groups 

7.  November  6, 1997,  Kansas  City, 
Kansas,  Agricultural  Community 

8.  November  6, 1997,  Cleveland,  Ohio, 
Manufacturers/Process  Industries 

9.  November  12, 1997,  Denver, 
Colorado,  Manu£Bcturers/Pnx:ess 
Industries 

10.  November  12, 1997,  Atlanta. 
Georgia,  Groups  Concerned  with  Air 
Quality 

11.  November  13, 1997,  San  fuan, 
Puerto  Rico,  Community /Regional 
Representatives 

12.  November  13, 1997,  Fort  Collins, 
Colorado,  Agricultural  Community 

13.  November  18,  1997,  New 
Hampshire,  Environmental 
Organizations 

14.  November  18, 1997,  Seattle, 
Washington,  Businesses 

15.  November  20,  1997,  Albuquerque, 
New  Mexico,  Regional  Tribes 

16.  November  20, 1997,  St.  Louis, 
Missouri,  Public  Health  Community 

17.  December  2, 1997.  Olympia. 
Washington,  Regional  Tribes 

18.  December  3,  1997,  San  Francisco, 
California,  Community/Regional 
Representatives 

19.  I>Bcember  4,  1997,  Los  Angeles. 
California,  Local  Ethnic  Groups 

Art  Koines, 

Deputy  Director,  Office  of  Strategic  Planning 

and  Environmental  Data,  Office  of  Policy. 

Planning  and  Evaluation. 

(FRDoc.  97-28136  Filed  10-22-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-W15-6] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings;  November  1&-20, 1997 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  that  the  Radiation 
Advisory  Committee  (RAC)  and  its 
Uncertainty  in  Radiogenic  Risk 
Subcommittee  (URRS)  of  the  Science 
Advisory  Board  (SAB)  will  meet  on  the 


dates  and  times  described  below.  All 
times  noted  are  Eastern  Time.  All 
meetings  are  open  to  the  public, 
however,  seating  is  limited  and 
available  on  a  first  come  basis. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  U.S.  Environmental 
Protection  Agency,  (EPA)  office  and  are 
not  available  from  the  SAB  Office. 
Public  drafts  of  SAB  reports  are 
available  to  the  Agency  and  the  public 
from  the  SAB  office.  Details  on 
availability  are  noted  below. 

1.  Radiation  Advisory  Committee  (RAC) 

The  Science  Advisory  Board's  (SAB's) 
Radiation  Advisory  Committee  (RAC) 
will  conduct  a  public  meeting  on 
Tuesday  and  Wednesday,  November  18 
and  19,  1997.  The  meeting  will  convene 
both  days  at  9:00  a.m.  in  the  Ramada 
Hotel,  901  N.  Fairfax  Street,  Old  Town 
Alexandria^  Virginia  22314  (tel.  703- 
683-6000)  and  adjourn  no  later  than' 
5:30  pm  each  day. 

At  this  meeting,  the  RAC  will  briefly 
discuss  projects  that  are  planned  to  be 
reviewed  in  Fiscal  Year  (FY)  1998,  as 
well  as  conduct  an  advisory  of  the 
Agency's  Environmental  Radiation 
Ambient  Monitoring  System  (ERAMS), 
and  a  consultation  on  dis{}osal  of 
Federal  low  activity  radioactive  wastes. 
In  addition  to  the  projects  that  are 
currently  under  review  by  the  RAC,  the 
likely  FY  1998  projects  to  be  briefly 
discussed  for  planning  purposes  include 
a  proposed  consultation  on  the 
methodology  for  identifying  high  radon 
geographic  areas,  a  discussion  on  the 
Biological  Effects  of  Ionizing  Radiation 
(BEIR)  VI,  an  advisory  on  a  white  paper 
regarding  estimating  cancer  risks  for 
indoor  radon  as  a  basis  for  establishing 
cancer  risks  for  radon,  a  revised  radon 
risk  assessment  (which  looks  at  the 
National  Academy  of  Sciences 
recommendations  for  a  model  coming 
out  of  the  final  peer  reviews),  a 
consultation  on  the  revised  diffuse 
Naturally-Occurring  Radioactive 
Material  (NORM)  draft  scoping 
document  being  prepared  by  the  Office 
of  Radiation  and  Indoor  Air  (ORLA) 
staff,  and  a  courtesy  briefing  on  the 
Multi-Agency  Radiation  Laboratory 
Analytical  Procedures  (MARLAP) 
manual,  which  is  under  development 
Other  topics  may  be  discussed  as  time 
permits. 

At  this  meeting,  the  RAC  will  review , 
the  draft  document  entitled 
"Reconfiguration  Design  of  the 
Environmental  Radiation  Ambient 
Monitoring  System,"  October  1997.  The 
charge  questions  which  focus  on  the 
technical  issues  pertinent  to  the  ERAMS 
advisory  are  as  follows:  a)  Will  the 


proposed  reconfiguration  of  the  current 
ERAMS  system  enable  it  to  meet  the 
system's  two  basic  objectives  more 
effectively  and  efficiently  as  described 
in  the  attached  document?;  b)  Are  the 
criteria  used  for  matrix  selection, 
determination  of  sampling  locations  and 
sampling  frequency  and  other  network 
features  appropriate  given  the 
reconfigured  ERAMS  stated  mission  and 
objectives?  Are  there  other  criteria  that 
should  be  considered?;  and  c)  Will  the 
proposed  changes  to  the  system's 
ciirr^pt  data  dissemination  and  data 
evaluation  practices  increase  the  data's 
usefulness  to  governmental  agencies, 
the  scientific  community  and  the 
public?  Are  there  any  other 
interpretation  issues  and/or  practices 
that  should  be  addressed? 

2.  Uncertainty  in  Radiogenic  Risk 
Subcommittee 

The  Uncertainty  in  Radiogenic  Risk 
Subcommittee  (URRS)  of  the  Science 
Advisory  Board's  (SAB)  Radiation 
Advisory  Committee  (RAC)  will  meet 
Thursday,  November  20, 1997  from  9:00 
a.m.  to  no  later  than  4K)0  p.m.  at  the 
Ramada  Hotel,  901  N.  Fairfax  Street, 
Old  Town  Alexandria,  Virginia  22314 
(teL  703-683-6000). 

At  this  meeting,  the  RAC's  URRS  will 
review  the  draft  document  entitled 
"Uncertainty  Analysis  for  Estimating 
Radiogenic  Cancer  Risks,"  October, 
1997.  The  charge  questions  pertaining  to 
the  review  on  uncertainty  analysis  for 
estimating  radiogenic  cancer  risks  are  as 
follows:  (a)  Are  the  relevant  major 
sources  of  uncertainties  addressed?;  (b) 
Is  the  overall  approach  to  quantifying 
and  combining  uncertainties 
appropriate?,  and  (c)  Are  the 
mathematical  functions  used  to 
characterize  the  various  sources  of 
uncertainty  reasonable,  in  view  of 
available  scientific  information? 

For  Further  Information — Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting, 
such  as  copies  of  the  proposed  meeting 
agenda,  or  who  wish  to  submit 
conmients  should  contact  Mrs.  Diana  L. 
Pozun  at  Tel.  (202)  260-8432;  FAX  (202) 
260-7118,  or  via  the  Internet  at: 
pozim.diana@epamail.epa.gov. 
Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Dr.  K.  Jack 
Kooyoomjian  in  writing  (by  letter  or  by  • 
fax — see  previously  stated  information) 
no  later  than  12  noon  Eastern  Time, 
Wednesday,  November  12,  1997  in 
order  to  be  included  on  the  Agenda. 
Public  comments  will  be  normally 
limited  to  five  minutes  per  speaker  or 
organization.  The  request  should 
identify  the  name  of  the  individual  who 
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will  make  the  presentatioii.  the 
organization  (if  any)  they  will  represent, 
any  requirements  for  audio  visual 
equipment  (e.g.,  overiiead  projector. 
35mm  projector,  chalkboard,  easel,  etc), 
and  at  least  35  copies  of  an  outline  of 
the  issues  to  be  addressed  or  the 
presentation  itself.  Further  information 
pertaining  to  the  meeting  may  be 
obtained  directly  from  Dr.  K.  lack. 
Kooyoomjian,  Designated  Federal 
Official  for  the  Radiation  Advisray 
Gsmmittee,  Science  Advisory  Board 
(1400),  U.S.  EPA,  Washington.  DC 
20460.  phone  (202)-280-2560;  fu 
(202)-26O-7118;  or  via  E-mail  at: 
kooyciomjian.|ack#epamaii.epa.gov. 

For  questions  pertaining  to  the  re'view 
of  uncertainty  analysis  for  estimating 
radiogenic  cancer  risks,  and  to  obtain 
copies  of  the  draft  document  being 
reviewed,  as  well  as  background 
documents  provided  to  the  SAB's  RAC, 
please  contact  Dr.  Jerome  S.  Puskin. 
(6602/),  ORIA/EPA  at  (202)  233-9212. 
To  discuss  any  other  aspects  of  this 
review  or  any  supporting  or  background 
information,  please  contact  Mr.  Brian 
Littleton.  (66011).  ORIA.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.  Washington.  D.C  20460. 
tel.  (202)  23^-9216;  fax  (202)  233-9651: 
or  E-mail: 

littleton.brian#epamail.epa.gov.  After 
November  1,  1997  please  call  Mr. 
Littleton  at  (202)  564-9216. 

For  questions  pertaining  to  the 
ERAMS  advisory  review,  and  to  obtain 
copies  of  the  draft  document  being 
reviewed,  as  well  as  background 
documents  provided  to  the  SAB's  RAC, 
please  contact  LT.  Rhonda  Cook.  US 
Public  Health  Service  (PHS)/EPA  at 
(334)  270-3413.  The  SAB's  RAC 
conducted  an  earlier  advisory  on 
ERAMS  on  )uly  13  and  14, 1995  and 
produced  an  SAB  advisory  (EPA-SAB- 
RAC-ADV-96-003.  April  5, 1996).  For 
copies  of  this  earlier  SAB  report,  please 
contact  the  SAB's  Committee  Evaluation 
Support  Staff  (CESS)  at  (202)  260-8414; 
FAX  (202)  260-7118.  For  additional 
information  or  to  discuss  technical 
aspects  of  any  of  the  other  ORIA  agenda 
topics,  or  any  supporting  or  background 
information,  please  contact  Mr.  Brian 
Littleton,  (6601)).  OfBoe  of  Radiation 
and  Indoor  Air  (ORIA),  US. 
Environmental  Protection  Agency,  401 
M  Street.  SW.  Washington.  D.C  20460. 
teL  (202)  23^-9216;  bx  (202)  233-9651; 
orE-mul: 

littleton.farian0epamaU.epa.gov.  After 
November  1, 1997  please  call  Mr. 
Littleton  at  (202)  564-9216. 


Proviiliag  Oral  or  Wrtttai  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  for  meetings, 
opportimities  for  oral  comment  will 
usually  be  limited  to  no  more  than  five 
minutes  per  speaker  and  no  more  than 
thirty  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  siifficiently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 
be  provided  to  the  committee  at  its 
meeting.  Written  conunents  may  be 
provided  to  the  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting. 

Information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  in  The 
FY1996  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  contacting  US  EPA. 
Science  Advisory  Board  (1400), 
Attention:  CESS.  401  M  Street.  SW. 
Waahington.  DC  2O460  or  via  fax  (202) 
260-1889.  Additional  information 
ctmceming  the  SAB  can  be  found  on  the 
SAB  Home  Page  at:  httpj/ 
www.epa.gov/sab. 

Dated:  Octobor  17. 1997. 
DnuJdG.BanM, 

Staff  Director,  Science  Advaoty  Board. 
(FR  Doc.  97-28145  Filed  10-22-97;  8:45  am) 
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Motio  of  PubHc  Information 
Collwtlon^s)  SubmltMd  to  OMB  Ibr 
Roview  and  Approval 

October  17. 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  coounent  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
niunbOT.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  sul^ect  to  the 
Paperwork  Reduction  Act  (niA)  that 


does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
infonnation  shall  have  practical  utilit]^ 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  NovembCT  24. 
1997.  If  you  anticipate  that  you  will  be 
submittijag  comments,  but  find  it 
difficult  to  do  so  mthin  the  period  of 
time  allowed  by  this  notice.  3rou  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

AOOHESSES:  Direct  all  comments  te  )udy 
Boley,  Fed«al  Communications 
Commission.  Room  234. 1919  M  St. 
N.W  .  Washington.  DC  20554  or  via 
internet  to  jboley0fcc.gov. 
RW  fVmHBi  MPOMIATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  coUection(s)  contact  Judy 
Boley  at  202-418-0214  at  via  internet  at 
jboley0foc.gov. 


TARY  MFOHMATKM: 

OMB  Approval  Number  3060-037a. 

Title:  Part  32.  Uniform  System  of 
Accounts  for  Telecommunications 
Companies. 

Fonn  Number:  N/A. 

Type  t^  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  far- 
profit 

Number  of  Respondents:  239. 

Estimated  Time  Per  Response:  12.6A5 
hours  per  recordkeeper/response. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  34)28.768 
hours. 

Needs  and  Uses:  The  Uniform  System 
of  Accounts  is  a  historical  financial 
accounting  system  which  reports  the 
results  of  operational  and  financial 
events  in  a  manner  which  enables  both 
management  and  regulators  to  assess 
these  results  within  a  specified 
accounting  period.  Subject  respondents 
are  telecommunications  companies. 
Entities  having  imniml  revenues  bom 
regulated  telecommunications 
operations  of  less  than  $100  million  are 
designated  as  Class  B  companies  and  are 
subject  to  a  less  detailed  accounting 
system  than  those  designaladas  Clins  A 
companies.  Part  32  imposes  eseantiaUy 
recordkeeping  requiremraits.  The 
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reporting  requirements  contained  in  the 
nuepart  are  sporadic  or  initiated  by  the 
carriers.  Part  32  has  been  revised.  Fw 
example,  in  the  Report  and  Order  in  OC 
Docket  95-60,  the  Commission  raised 
the  expoise  limit  in  Section 
32.2000(aH4)  trom  $500  to  S200,  with 
one  exception  related  to  perscHial 
computers  recorded  in  Accoimt  2121, 
General  purpose  computers.  This  will 
reduce  the  Continuing  Property  Records 
required  to  be  maintained  by  the 
carriers.  By  eliminating  the  requirement 
for  detailed  property  records  for  certain 
items  costing  less  than  the  new  $2,000 
threshold  amount,  the  Commission  has 
provided  the  carriers  with  substantial 
relief  from  the  administrative  cost 
prevfously  proposed.  Also,  in  the  Report 
and  Order,  the  Commission  adopted  a 
five-3rear  amortization  period  during 
which  incimbent  local  exchange 
carriers  (ILECs)  may  recover  the 
undepreciated  portion  of  embedded 
assets  affacted  by  this  rule  change.  The 
parties  comments  and  replies  Mreie 
carefully  considered  in  the  formulation 
of  the  final  rule. 

Fedanl  nnmmimirarinTM  f;>iinTTii««in«i 

ShMeyS-Sun*. 

Chief.  Publications  Branch. 
rFR  Doc.  97-28069  Filed  10-22-97;  8:45  am) 
I  COM  sna-at-^ 
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FEDERAL  COMMUMCATIONS 
COMMISSION 

[DA  97-21471 

800  MHz  SpedallzMf  MobHa  Radio 
Sanrtca;  Minimum  Opanlng  Bid 
Raquifawants  for  Auction  of  525 
Licwwes  in  Upper  10  MHz  Band 

AGBICY:  Federal  Communications 
Commission.  ^ 

ACnON:  Notice. 


r:  By  this  Order,  the 
Commission  establishes  minimum 
opening  bid  requirements  for  the 
auction  of  525  licenses  in  the  upper  10 
MHz  of  the  800  MHz  Specialized  MobUe 
Radio  Service  ("SMR")  set  to  begin 
October  28, 1997.  This  Order  effectiiates 
directives  of  the  Balanced  Budget  Act  of 
1997.  Accordingly,  the  Commission 
adopts  minimum  opening  bids  subject 
to  reduction;  sets  minimum  opening 
bids  equal  to  the  established  upfront 
payments;  and  declines  to  adopt  caps  on 
minimum  opening  bids. 
HTECnWE  DATE:  October  23, 1997. 
FOR  FURTHER  MF0RMAT10N  OOMTACT:  D. 
Anthfmy  Mastando  or  Alice  Eldw  at 
202-418-0660. 

SUPPLBIBITARY  MRMMATION:  This  isa 
siunmary  of  an  Order  adopted  October 


6,  1997,  and  released  October  6, 1997. 
The  text  of  the  Order  is  available  for 
inspection  and  copying  during  normal 
Inisiness  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street  N.W., 
Washington,  D.C  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS,  Inc.)  1231  20th 
Street,  N.W.,  Washii^on.  DQ,20036, 
(202)  857-3800. 

Syw^Mis  of  the  Order 
Backgroaad 

1.  The  recently  enacted  Balanced 
Budget  Act  of  1997  directs  the 
Commission  to  prescribe  methods  by 
which  to  establiish  reasonable  reserve 
prices  or  minimum  opming  bids  for 
licenses  subject  to  auction,  unless  the 

■Commission  determines  that  such 
reserve  prices  or  minimum  opening  bids 
are  not  in  the  public  Interest  The 
Commission  recently  announced  the 
auction  of  525  licenses  in  the  uppo'  10 
MHz  of  the  800  MHz  SMR  set  to  begin 
October  28, 1997.  On  September  5, 
1997,  the  Commission  sought  comment 
by  Public  Notice  regarding  the 
establishment  of  reserve  prices  or 
minimum  opening  bids,  62  FR  49241 
(September  19, 1997).  TTie  Commission 
received  six  sets  of  comments. 

2.  In  the  September  5th  Public  Notice, 
the  Commission  proposed  that  the 
licenses  in  the  800  MHz  auction  not  be 
told  for  less  than  the  amount  of  the 
upfront  payment  specified  for  the 
licenses  in  the  Public  Notice  released 
August  6. 1997,  62  FR  49228  (September 
19. 1997).  The  Commission  requested 
comment  on  whethw  the  amount  of  the 
upfront  payments  should  be  considered 
reserve  prices  or  minimum  opening  bids 
for  this  auction.  Commenters  were 
asked  to  address  whether  reserve  prices 
or  minimum  opening  bids  should  be 
capped  to  ensiue  that  bidding  is  not 
deterred  on  high  valuation  markets. 
Assiuning  reserve  prices  were 
implemented,  commenters  ¥vere  also 
asked  to  address  whether  these  prices 
should  be  publisl^. 

3.  On  Se|>tember  12. 1997,  the 
Personal  Communication  Industry 
Association  ("PCIA"),  Nextel,  the 
American  Mobile  Telecommunications 
Association  ("AMTA")  Tel/Logic,  Pass 
Word.  Inc.  ("Pass  Word")  and  Motorola 
submitted  comments  in  response  to  the 
Public  Notice.  All  commenting  parties 
specifically  opposed  the  establishment 
of  reserve  prices  and  more  generally 
opposed  minimum  opening  bids. 

4.  Commenters  assert  that  minimum 
opening  bids  and  reserve  prices  are 
inconsistent  with  the  notion  that  maricet 
forces  should  determine  the  value  of 


auctioned  spectrum  and  are  therefore 
contrary  to  the  public  interest  They 
believe  that  bidders — not  the 
Commission — are  in  the  best  position  to 
assess  the  value  of  the  spectrum.  Nextel 
posits  that  the  spectnun's  value  should 
be  determined  by  biddos'  evaluations 
of  each  license  on  the  basis  of 
incumbency,  not  by  what  the 
Commission  sees  as  the  overall  market 
for  800  MHz  SMR  spectrum. 

5.  AMTA  contends  that  overvalued 
spectrum  and,  concomitantly,  high 
reserve  prices  will  preclude  small 
businesses  from  participation  in  the 
auction.  Pass  Wcvd  cautions  that  reserve 
prices  either  will  reduce  small  business 
participation  or  result  in  unsound 
economic  decisions  leading  to  a 
scenario  similar  to  the  one  focing  the 
Commission  and  the  defaulting  C-Block 
PCS  winners.  Nextel  believes  that  a 
reserve  price  is  justified  where  spectrum 
is  plentiful  and  the  price  is  therefore 
depressed,  but  that  this  is  not  true  of  the 
heavily  enciunbered  800  MHz  spectrum. 
The  variation  in  incumbent^ystems, 
according  to  Motorola,  makes 
impossible  the  development  of  an 
aifoitrary  price  floor  with  sufficient 
flexibility.  Tel/Logic  notes  that  neither 
the  Commission  nor  bidders  should  be 
able  to  project  demand  or  prices. 

6.  PCLa  considers  minimum  bids  to 
be  "inappropriate"  because  incumbeat 
licensees  will  be  forced  to  pay 
substantial  fees  for  spectrum  on  which 
they  already  have  operating  systems  and 
for  which  there  may  be  no  competing 
bidders.  Pass  Word  also  believes  that 
minimum  opening  bids  are 
inappropriate  and  that  the  spectrum 
will  be  fairiy  valued  by  the  bidders 
because,  unlike  the  Wireless 
Communications  Service  auction, 
spectnui,  technology  and  equipment 
usage  is  well-defined  for  800  MHz  SMR 
systems  and  potential  bidders  have 
received  adequate  notice  of  this  auction. 

7.  Were  the  Commission  to  establish 
minimum  opening  bids.  AMTA 
maintains  that  the  Commission  should 
reserve  the  right  to  lower  them  in  the 
event  it  has  overestimated  the  licenses' 
value.  Tel/Logic  adds  that  minimum 
opening  bids  should  not  be  linked  to 
upfront  payment  levels  because  the  two 
are  based  on  different  policy  objectives 
and.  therefore,  should  be  determined 
separately  in  order  to  maintain 
Commission  policy  and  auction 
administration  flexibility.  It  contaada 
that  the  upfront  payment  amount  is  nt 
in  order  to  encourage  the  participation 
of  smaller  entities  and  to  discourage 
frivolous  bidders,  whereas  a  minim^l^l    « 
(^lening  bid  should  be  established  in 
order  to  avoid  selling  licenses  below 
value.  Pass  Word  urges  the  Commission 
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to  find  that  setting  an  opening  bid  equal 
to  the  upfront  payment  is  not  in  the 
public  interest.  Nextel  supports  the  use 
of  a  cap  on  minimum  opening  bids  and 
contends  that  a  cap  of  $50,000  would  be 
appropriate  because  a  higher  cap  would 
deter  broad  participation  in  the  auction. 

8.  Pass  Word  claims  that  a  fair 
auction,  one  without  minimum  opening 
bids  or  reserve  prices,  may  be  the  last 
chance  for  small  businesses  in  this 
market  to  survive,  particiilarly  in  the 
tace  of  Nextel's  accumulation  of 
frequencies. 


9.  The  Commission  establishes 
minimum  opening  bids  that  are  subfect 
to  reduction,  and  sets  the  initial 
amounts  at  the  upfrt>nt  payment  levels 
specified  in  our  Public  Notice  released 
August  6, 1997.  The  Commission  notes 
that  Congress  has  rejected  the  notion 
that  minimum  opening  bids  or  reserve 
prices  are  inherently  contrary  to  the 
public  interest,  as  some  commenters 
suggest.  Moreover,  the  Commission 
rejects  commenters'  assertions  that 
minimiun  opening  bids  iisserve  the 
public  interest  in  this  instance.  The 
Commission  agrees,  hoi^ever,  that  the 
market  ultimately  should  determine  the 
value  of  this  spectrum.  Indeed,  due  to 
the  high  level  of  incumbency  of  the  800 
MHz  spectrum,  market  valuation 
models  are  complex  and  may  be  subject 
to  a  higher  degree  of  uncertainty  than 
those  for  less  encumbered  spectrum. 
Therefore,  the  Commission  adopts 
reducible  minimum  opening  bids 
initially  set  equal  to  the  amounts  of  the 
upfrtint  pajrments  for  this  auction. 

10.  The  statutory  mandate  that  the 
Commission  prescribe  methods  by 
wliich  to  establish  a  reserve  price  or  a 
minimum  opening  bid,  absent  a  finding 
that  they  are  not  in  the  public  interest, 
creates  a  presumption  that  reserve 
prices  or  minimum  bids  are  required. 
The  Commission  does  not  find 
drcimistances  here  that  convinces  it 
that  establishing  minimum  open  bids 
for  this  auction  is  contrary  to  the  public 
interest  objectives  embodied  in  Section 
309(j)  of  the  Communications  Act  of 
1934,  as  amended.  These  objectives 
include:  fostering  the  rapid 
development  and  deployment  of  new 
technologies,  products,  and  services; 
promoting  competition  by  avoiding 
excessive  concentration  and 
disseminating  licenses  among  a  wide 
variety  of  applicants;  recovering  for  the 
public  a  portion  of  the  value  of  the 
spectrum  resource  and  avoidance  of 

*  unjust  enrichment;  fostering  efficient 
use  of  the  electromagnetic  spectrum: 
and  scheduling  auctions  so  that 

.    potential  bidders  have  adequate  time  to 


develop  business  plans  and  assess  the 
market.  The  Commission  believes  the 
reserve  price  and  minimum  opening  bid 
provision  is  intended  to  prevent 
licenses  from  being  assigned  via  auction 
at  nominal  amounts.  Such  low  prices 
might  result,  for  example,  from 
instifficient  competition  in  the  auction, 
which  in  turn  might  be  due  to  the 
inability  of  potential  bidders  to  assess 
the  market  adequately  or  develop 
business  plans.  Thus,  the  provision 
permits  the  Commission  to  withhold 
those  licenses  so  that  they  may  be 
offered  again  in  the  fiiture  to  be 
acquired  by  licensees  imder 
circumstances  that  will  more  efiiactively 
benefit  the  public. 

11.  The  Commission  concludes  that 
setting  initial  minimum  opening  oids 
equal  to  the  amount  of  upfront 
payments  will  best  further  the  objectives 
of  its  auction  authority  here.  Because 
the  reserve  price  and  minimum  opening 
bid  provision  is  not  a  requirement  to 
maximize  the  revenue  earned  in  future 
auctions,  but  rather  a  protection  against 
assigning  licenses  at  unacceptably  low 
prices  and  in  noncompetitive  markets, 
the  Comimission  must  balance  this 
revenue  raising  objective  against  its 
other  public  interest  objectives  when 
selecting  the  exact  level  of  the  minimum 
bids.  No  formula  exists  to  accomplish 
this  balancing,  and  the  Commission 
must  inevitably  rely  on  qiialitative 
judgment 

12.  In  arriving  at  its  decision  here  to 
set  minimum  opening  bids  equal  to  the 
amounts  of  upfront  payments 
established  for  this  auction,  the 
Commission  finds  that  establishing 
minimum  opening  bids  in  excess  of 
these  amounts  may  threaten  the  goals  of 
wide  and  robust  bidder  participation. 
Further,  as  long  as  the  amounts  are  not 
so  high  as  to  deter  bidders  from 
participation,  the  particular  initial 
values  are  not  critical  becatise  the 
Commission  has  chosen  to  construe 
them  as  minimum  opening  bids,  which 
may  be  reduced  at  its  discretion. 
Conversely,  setting  the  initial  minimum 
opening  bid  below  the  upfront 
pa]rments  may  threaten  the 
Commission's  revenue  protection 
obligation,  to  recover  for  the  public  a 
portion  of  the  value  of  the  public 
spectrum  resoiuce,  without  materially 
enhancing  its  other  auction  objectives. 
The  Commission  notes  that  its 
minimum  opening  bids  effiectively 
function  as  reserve  prices  unless  or  until 
it  decides  to  lower  them  in  any 
particular  instance  to  spur  bidding.  In 
this  regard,  the  Commission's  approach 
is  consistent  with  its  treatment  of 
minimum  accepted  bids  where  the 
Commission  reduces  prices  in  cases 


where  there  is  a  withdrawal  and  no 
subsequent  bidding  on  a  market. 

13.  Minimum  opening  bids  that  are 
subject  to  reduction  will  enable  the 
Commission  to  react  to  market 
conditions  as  bidding  unfolds.  Thus, 
reducible  minimum  opening  bids  will 
allay  concerns  about  artificially  inflated 
spectnmi  values  and  their  effect  on 
bidders,  small  or  otherwise.  In  addition, 
as  a  jnocedural  mechanism,  minimum 
opening  bids  facilitate  the  expeditious 
conduct  of  an  auction  by  starting  the 
bidding  at  an  amount  compatible  with 
the  objectives  discussed  in  paragraph 
11,  above.  Consequently,  the 
Commission  determines  that 
establishing  minimum  opening  bids 
initially  set  equal  to  the  amounts  of  the 
upfront  payments  to  be  in  the  public 
interest 

14.  The  Commission  rejects  placing  a 
cap  on  the  amount  of  minimum  opming 
bids.  The  absence  of  caps  should  not,  as 
some  commenters  caution,  significantly 
decrease  bidder  participation  because 
minimiini  opening  bids  can  be  lowered 
if  necessary.  Further,  any  cap  levels  • 
would  be  fubitrary  and  constitute  an 
unfair  benefit  to  those  bidding  for 
licenses  serving  densely  populated 
areas,  which  may  be  viewed  as  more 
valuable. 

15.  Finally,  the  Commission  finds  tha^ 
retaining  authority  to  lower  minimum 
opening  bids,  as  suggested  by 
commenters,  servesthe  public  interest 
and  thus  renders  the  imposition  of 
reserve  prices  unnecessary  for  this 
auction.  Reducible  minimum  opening 
bids  better  enable  us  to  meet  our 
revenue  objectives  while  minimJTing 
the  possibility  of  retaining  unsold 
licenses.  Undu'  a  reserve  price  scenario 
the  Commission  would  lack  the 
flexibility  to  reduce  acceptable  bids  if  it 
were  to  have  scAously  misjudged 
market  conditions  by  overestimating  the 
value  of  these  licenses. 

16.  Regulatory  Flexibility  Act 
Certification.  As  discussed  above,  in 
this  Order  the  Commission  sets  the 
minimum  opening  bids  for  the  auction 
of  licenses  in  the  upper  10  MHz  band 
of  the  800  MHz  SMR  service,  subject  to 
reduction  but  initially  equal  to  the 
amount  of  the  up-frt>nt  payments.  As 
such,  there  is  no  change  in  the 
economic  status  quo  for  bidders  in  this 
auction.  Therefore,  the  Commission 
believes  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities, 
and  consequently  no  further  regulatory 
flexibility  analysis  is  required,  5  U.S.G. 
§  605(b).  The  Commission  will  send  a 
copy  of  this  certification,  along  with  the 
Older,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
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Enforcement  Fairness  Act  of  1996, 5 
U.S.C.  §801{aMl)(A),  and  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Aministration,  5  U.S.C. 
§e05(b). 

17.  Effective  Date.  As  noted  in  this 
Order,  the  minimum  opening  bids 
adopted  herein  effectuate  the  recently- 
enacted  Balanced  Budget  Act  of  1997.  In 
addition,  the  800  MHz  SMR  auction  is 
scheduled  to  begin  very  shortly,  on 
October  28, 1997.  The  Conunission 
therefore  finds,  for  good  cause,  that  the 


minimiim  opening  bids  adopted  herein 
should  be  made  efiCsctive  upon 
publication  in  the  Federal  Roister,  5 
U.S.C.S  553(d)(3). 

18.  Accordingly.  It  Is  Ordered  that, 
imder  the  authority  contained  in 
Sections  0.131(c),  0.331  and  1.2104  of 
the  Commission's  Rules,  47  CFR 
§§  0.131(c).  0.331.  and  1.2104.  and 
pursuant  to  the  authority  of  Sections 
4(i),  303(r).  309(j).  and  332(a)(2)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  §§  154(i),  303(r), 


and  332(a),  minimnin  opening  bids 
subject  to  reduction  are  established  for 
this  auction  as  specified  in  this  Order. 

19.  A  la  Further  Ordered  that  the 
amount  of  the  minimum  opening  bid  for 
each  auctionable  license  is  set  equal  to 
the  amount  of  the  respective  upfront 
payment  for  each  license  specified  in 
thisOrdw. 

Federal  Communicationi  Coaunistion. 

DaniBi  PhjrtkyoB. 

Qiief,  Wirehn  TelecommunicationB  Bureau. 


Note:  This  attachment  will  not  be  published  in  the  Code  of  Federal  Regulations 
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Charlotte-Gasfonia-Rock  Hill,  NC-SC  

Charlotte-Gastonia-Rock  Hid.  NC-SC 

CoJumbia,  SC 

CoJumbta,  SC  „ 

Cotumbia.  SC 

Wilmington.  NC-SC  ...;..» 

WHmington.  NC-SC  

Wilmington,  NC-SC  

Charteston-North  Charleston,  SC 
Charlesion-Nortti  Charleston.  SC 
CharlestorvNorth  Charleston.  SC 

Augusta-AJKen,  GA-SC 

Augusta-Aiken.  GA-SC ™ 

Augusta-Aiken.  GA-SC ... 

Savannah.  GA-SC .-.. 

Savannah.  GA-SC . 

Savannah.  GA-SC 

Jacksonville,  FL-GA  . 

Jacksonville.  FL-GA »„ 

Jacksonville.  FL-GA ^ 

%^MUnJO(  f  L  ■>••••«■■••«■••••••■••■••••«•••••■•••«•■•. 

V^^HH  KMJf   ■   L    ■••■••■■••••••■•■■•■••■■•••••••••■••••••■I 

Orlando.  FL  _ 

Miami-Fort  Lauderdale.  FL „ „, 

MiamnFort  Lauderdale,  FL 

Miami-Fort  l^uderdale.  FL 

Fort  Myers-Cape  Coral.  FL — 

Fort  Myers-Cape  Coral.  FL . .. .. 

Fort  Myers-Cape  Coral.  FL .. 

Sarasota-Bradenton,  FL ....;....„. 

Sarasota-Bradenton.  FL „..., 

Sarasota-Bradenton,  FL , 

Tampa-St.  Peterstxjrg-Clearwater,  FL . 
Tampa-St.  Peterstwrg-Clearwater.  FL , 
Tampa-St.  PeterstMjrg-Clearwater.  FL ... 
Taiahassee.  FL-GA 
TaKahassee.  FL-GA 
Tallahassee.  FL-GA 
Dothan.  AL-FL-GA  .. 
Dothan,  AL-FL-GA  .. 
Dothan.  AL-FL-GA .. 

AlMny.  GA 

AK)Wiy,  GA 

Aftiany.  GA 

Macon.  GA 

Mac»n.  GA  

Macon,  GA 

Cokimbus,  GA-AL  „ 
Columbus,  GA-AL  ... 
Columbus,  GA-AL  ... 
Atlanta,  GA-AL-NC  . 


GA-AL-NC 

GA-AL-NC  _ 

OwiwMc  Spartanburg-Anderson.  SC-NC 
Graertviae-Spartanburg-Anderson.  SC-NC 
GreenviHe-Spartanburg-Anderson,  SC-NC 

NC  liZZIIZIZIIZ™ 


MintnMjm 
opening  bid 


24.065 

48,130 

7,062 

21.186 

42,370 

7,941 

23,823 

47.646 

3,718 

11,152 

22,303 

2,500 

6,976 

13.961 

8.133 

24.398 

48,796 

4,080 

12,238 

24,476 

3,581 

10.742 

21/483 

2.707 

8.119 

16.238 

2.685 

8,053 

16,105 

2.754 

8,260 

16,519 

7,790 

23,369 

46.738 

14.183 

42.548 

85.095 

22.692 

68.076 

136.152 

2.500 

7,309 

14.617 

3.122 

9,365 

18.730 

10.340 

31,020 

62,039 

3.051 

9.152 

18.304 

2.500 

4.606 

9,211 

2.500 

6.231 

12,461 

3,432 

10,296 

20.591 

2.500 

6.744 

13.488 

20.339 

61,016 

122,032 

5.41ft 

16,248 

32.496 

2.500 

5.575 


£A 


£042  .. 
£043  .. 
£043  .. 
£043  .. 
£044  .. 
E044?. 
6044.. 
e04S.. 
E045- 
E045„ 
E046.. 
EOM.. 
£046.. 
£047.. 
£047.. 
E(M7_ 
E048.. 
E048.. 
BM8.. 
E040.. 
£048.. 
£048.. 
£060.. 
E060.. 
B06O~ 
£061  .. 
£051  .. 
B051  .. 
£062.. 
6062.. 
6062.. 
£063.. 
£063.. 


E064 
6064 
6064 
6065 
6066 
6066 
6066 
6066 
6066 
6067 
£057 
£067 


6068 


6080 
6060 
6061 
6061 

eoei 

6062 
6062 

eoee 

6063 

ipoes 

6064 
6064 
6064 
6066 
6066 
6086 
BM 
6066 
6066 


Bkx:k 


C 
A 
B 
C 
A 
B 
C 
A 
B 
0 
A 
B 
C 
A 
■B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
8 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 


Name 


Minimum 
opening  bid 


Ashevflle.  NC _ 

ChattarKX>ga.  TN-QA  ... . .„..,„ 

Chattanooga.  TN-GA . 

Chattarxxiga,  TN-GA 

Knoxville.  TN „ „ _.. 

rxnOXVHIO,   I  N  •••»..•••■•>•>••••••-■■•»•••■••■■»«>«•■< 

KnOXVHiO,  TN  •..»....•»......*.....«..•...••.•••■•• 

Johnson  City-Kingsport-8ristol.  TN-VA 
Johnson  City-Kingsport-8ristol.  TN-VA 
Johnson  City-Kingsport-Bristol.  TN-VA 

Hickory-Morganton.  NC-TN 

Hickory-Morganton.  NC-TN  .„_.._.-...... 

Hickory-Morganton,  NC-TN 

Lexington.  KY-TN-VA-WV  

Lexington.  KY-TN-VA-WV  

Lexington.  KY-TN-VA-WV  

Charleston.  WV-KY-OH  

Charieston.  WV-KY-OH 

Charteston.  WV-KY-OH  

Crndnnati-HanfMlton,  OH-KY-1N 

CiTKannati-Hamilton,  OH-KY-IN  

Cincinnati-Hamitton.  OH-KY-IN 

DaytorvSpnngfieW.  OH „„ 

DaytorvSpringfield,  OH  ...^.^^ ^ 

DaytorvSpnngfield,  OH  ....„ 

-Columbus.  OH ..._.. 

Columbus.  OH 

Columbus.  OH 

Wheeling.  WV-OH 

Wheeling.  WV-OH 

Wheeling.  WV-OH 

Pittsburgh.  PA-WV  

Pittsburgh,  PA-WV  

Pittsburgh,  PA-WV  „ 

Erie  PA 

£ne,  PA 

Cleveland-Akron,  oiihW»A 

Cleveland-Akron.  OH-PA  

Cleveland-Akron.  OH-PA  . 

Toledo,  OH 

Toledo.  OH 

Detroit-Ann  ArtXK-FKnt,  Ml .. 

Detroit-Ann  ArtXK-Flint,  Ml  . 

Detroit-Ann  Artwr-Flint,  Ml  

Norttiem  Michigan.  Ml . 

Northern  Michigan,  Ml 

Northern  Michigan.  Ml .^ 

Green  Bay,  WV-MI  

Green  Bay,  WI-MI  7. 

Green  Bay.  WI-MI 

AppletorvOshkosh-Neenah,  Wl . 

Aispleton-Oshkosh-Neenah,  Wl  

AppletorvOshkosh-Neenah.  Wl  

Traverse  City,  Ml _ 

Traverse  City,  Ml .„.,. 

Traverse  City.  Ml „.. 

Grand  Rapids-Muskegon-HoHand,  Ml 
Grand  Rapids-Muskegon-Holland,  Ml 
Grand  Rapids-Muskegon-Holland,  Ml 
Milwaukee-Racine,  Wl 
Milwaukee-Radne,  Wl 
Milwaukee-Ractne.  Wl 


Chicago-Gary-Kenosha.  IL-IN-W1 . 
Chicago-Gary-Kenosha.  IL-IN — Wl 
Chcago^aary-Kenosha.  IL-IN-WI . 

Elkhart-Goshen.  IN-MI 

Elkhart-Goshen.  IN-MI 

Elkhart-Goshen 
Fort  Wayne.  IN 
Fort  Wayne.  IN 
Fort  Wayne..  IN 
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5A 


E067 
E067 

eoe7 
earn 

E068 

Eoes 
Eoe9 
Eoe9 
Eoeo 

E070 
E070 
E070 
E071 
Ea71 
E071 
E072 
E072 
E072 
E073 
E073 
E073 
E074 
E074 
E074 
E075 
E075 
EOTS 
E078 
E076 
E076 
e077 
E077 
E077 
EOTS 
EOTS 
EOTS 
E079 
E0T9 
E0T9 

Eoeo 
Eoeo 

E080 
E081 
E081 

Eoei 

E0e2 

eoc 

E082 
£083 
E0S3 
BOSS 
£064 
E0S4 
E064 

Eoes 
Eoes 
Eoes 

E086 

Eoes 

E086 
EOBT 
EOBT 
e087 

Eoas 
Eoee 

E088 

Eoeo 

E080 

eon 

EOOO 
EOOO 
BMO 


BkKk 


A 

B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 


Name 


IN-«.  . 
hvfanapofis.  IN-4L  . 
Indianapolis.  IN-4L  . 
Champaign-UrtMna.  IL 
Champaian-Uftana.  IL 
Champaign-UftMna.  IL 
EvansviNe-Henderaon.  IN-KY-IL . 
EvansvtHe-flenderson.  lhM(Y-IL 
Evansvito-Handerson,  IN-KY-4L  . 

KY-IN 

KY-IN 

KY-JN  

TN-KY 

NashviHe.  TN-KY 

WaahwHo.  TN-KY 

Paducah,  KY— IL  — ___...„.,....>.- 

Paducah.  KY-H. 

Paducah.  KY-IL  

Meniphis.  TN-AR-*4S-KY . 
Memphis,  TN  AR  MS  KY 
MampMs.  TN-AR-MS-KY . 
HunlBMHB»  AL~TN  ......».».« 

Hunlwile.  AL-TN 

HunliMRe.  AL~TN  .....„__„ 

Tupelo.  MS-AL-TN 

Tupelo.  MS-AL-TN 
Tupelo.  MS-AL-TN 

Oiaanvillo.  MS 

GiwnviUe.  MS 

Jachaon.  MS-AL-LA 

Jackson.  MS-AL-LA 

Jackson.  MS-AL-LA 

AL 

AL 

AL 

AL 

AL 

AL 

Mobile.  AL 

Mobile.  AL 

Mobile.  AL 

Pensacoia.  FL  ™~-„ 

Pensacota,  FL 

Pensacoia,  FL  _.. 

Bitoxi-GuMpofl-Pascagoula.  MS 
BikMd-GuH^ort-Pascagoula.  MS 
Bikm<3uM0ort-Pascagoula.  MS 

New  Ortaans,  LA-MS  .» 

New  Ortaans.  LA-MS 

New  Ortaans.  LA-MS 

Baton  Rouge.  LA-MS  

Baton  Rouge.  LA-MS  

Baton  Rouge.  LA-MS 

Lafayene,  LA 

Lafayette,  LA 

Lafayette.  LA __„_____ 

Lake  Cfwrles.  LA 

Lake  Cfiarles.  LA  , 

Lake  Ctiaries.  LA  

Beaumont-Port  Arthur,  TX 

Beaumont-Port  Arthur.  TX  

Beaumon(-Port  Arthur.  TX  

Shrevepoft-Bosster  City,  LA-AR  . 
Shreveport-Bossier  City,  LA-AR  . 
Shrevepon-Bosswr  City.  LA-AR. 

Monroe.  LA       

Monroe.  LA „«...„„.._„..,....„ 

Monroe,  LA  _ 

Little  Rock-North  LitHe  Rock,  AR 
Little  Pock-North  Little  Rock,  AR 
Little  Rock-North  Utile  Rock.  AR 
Fort  Smith.  AFMDK  


Minimum 
opening  bid 


EA 


13.T66 

41.296 

82.596 

3.118 

9.3S4 

18.T0T 

4.129 

12.385 

24.7T0 

6.456 

19,366 

38.736 

10.012 

30.035 

60.069 

2.500 

3.166 

6.336 

8.440 

25.318 

50.635 

4.426 

13.276 

26.551 

2.887 

8.656 

17.318 

2.500 

3359 

7.718 

6.644 

19,930 

39.860 

7,253 

21,757 

43,514 

2,500 

6,604 

13,207 

3.040 

9.120 

18.239 

2.580 

7.740 

15.479 

2.500 

5.097 

10.194 

8.179 

24.536 

49.072 

3.282 

9.845 

19.689 

2.774 

8.320 

16.640 

2.617 

7.850 

15.699 

2.500 

6,339 

12.677 

2.777* 

8.331 

16.662 

2.500 

4.904 

9.607 

7.236 

21.707 

43.413 

2,500 


E091 
E0B1 
EOBe 
£082 
EDOe 
E003 
£083 
£083 
£084 


Block 


E18e> 
£100  ._ 
£101  ... 
£101  „ 
EWI  -.. 
£102  .„ 
£ioe .... 
£10?  _.. 
£103-. 
£103  „. 
£103  „.. 
£104  ..„ 
£104  .... 
E104  .... 
£105  .... 
£106  „.. 
£106  ._. 
E106  .™ 
E106  „.. 
£106  .... 
£107  „. 
£107  ™. 
£107  ..„ 
E106  .... 
£106  _.. 

£108 

£108  ... 
E108_ 
£108  .._, 
£110  ..._ 
£110  „.. 
El  10  ..... 
£111  .„- 
£111 
£111  . 
£112  . 
£112  .. 
£112  .. 
£113  .. 
£113  .. 
£113  .. 
£114  .. 
El  14  .. 
£114  .. 
£115  .. 
£115  .. 


B  ..„ 
C™ 
A  _ 


B 

C 

A 

B 

C 

A 

B 

C 

A 

8 

C 

A 

B, 

C 

A  . 

B. 

C. 

A  . 

B  . 

C. 

A. 

B  . 

C. 

A  . 

B  . 

C. 

A. 

B  . 

C. 

A  . 

B  . 

C. 

A  . 

B. 

C. 

A  . 

B  . 

C. 

A  . 

B  . 

C- 

A  . 

B  .. 

C 

A  .. 

B  - 

C 

A  „ 

B  „ 

C. 

A  .. 

B- 

C. 

A  .. 

B  .. 

C. 

A  _ 

B  - 

C. 

A  .. 

B  .. 

C. 

A  _ 

B  .. 

C- 

A  ... 

B  .. 

C„ 

A  ... 

B  ... 


Name 


Minimum 
opening  bid 


Fort  Smith.  AR-OK _ _ 

Fort  Smith.  AR-OK 

Fayetteville-Springdale^^ogers,  AR-MO-OK  .... 
FayettevHIe-Springdale-Rogers.  AR-MO-OK  „... 
FayettevSle-Springdale^togers.  AR-MO-OK  ..;. 

Joplin,  MO-KS-OK  

Joplin,  MO-KS-OK 

Joplin.  MO-KS-OK 

SpringfieW.  MO ; 

SpringfieW.  MO ;. „_, 

SJxingfieW.  MO  

JonestXKo.  AR-MO. 
Jonesboro.  AR-MO . 
Jonesboro^  AR-MO. 

SL  Louis.  MO-1L  

SL  Louis,  MO-1L  .^ 
SL  Louis.  MO-IL  _ 


SpringfieW,  IL-MO 

Springfield,  IL-*40 

SpringfieW.  IL-MO 

Columbia.  MO 

Cokjmbia.  MO 

Columbia,  MO ™„ 

Kansas  City,  MO-KS 

Kansas  City,  MO-KS ^ 

Kansas  City,  MO-KS 

Des  Moines.  lA-IL-MO 

Des  Moines.  lA-IL-MO 

Des  Moines.  IA-4L-MO 

Peoria-Pekin,  IL . 

Peoria-Pekin.  II 

Peoria-Pekin.  11 .. 

Oavenport-Misina-Rock  Island,  IA-4L 
Davenport  Moine-nock  Island.  lA-tL 
Davenport-Moline-Rock  Islwid.  lA-M. 

Cedar  Rapida;  lA 

Cedar  Rapids.  lA Z 

Cedar  Rapids.  lA 

Madison.  WMA-IL 
Madison.  WMA-IL 

Utedlson,  WWA-II 

La  Crosse,  WI-MN 

La  Crosse,  WMMN 

La  Crosse,  WI-MN 

Rochester,  MN-IA-WI 

Rochester,  MN-IA-WI 

Rochester.  KiW-IA-WI  

MinneopoiBSL  Paul.  MN-WMA 
Minneapoli»-SL  PauL  MN-WMA 
Minneapoiis-SL  Paul.  MN-WMA 

Wausau.  W1 

Wausau.WI , 

Wausau.  Wl  

Dulull»-Supeiior.  MN-¥W ». 

Dukjm-Supaiior.  MN-WI 

DuhJih-Superior,  MN-WI 

Grand  Forks.  ND-MN 

Grand  Forks.  ND-MN 

Grand  Forks.  ND-MN 

Minot.  ND 

MinoL  NO 

Minot,  ND 

Bismarck,  ND-MT-SO 

Bismarck,  ND-MT-SD 

Bismarck,  NO-MT-SO „ 

Fargo^iloorhead.  ND-MN 

Faigo-Mooitiaad.  NO-MN 

Fargo-Moorhead.  ND-MN 

Aberdeen.  SO 

Aberdeen.  SD 

Abentoen.  SD  ... 


Rapid  C^.  SO-MT-ND-NE 
RapW  City.  SO-MT-ND-NE 


4,292 
8,584 
2.500 
4,290 
8,5T9 
2,500 
3.506 
T.012 
3iS63 
10.687 
21,373 
2.50Q 
4.352 
8,704 
17.015 
51A«3 
102.065 
2,500 
7.488 
14.881 
2.500 
4,824 
9,647 
11,125 
33.374 
66.748 
8.024 
24JQ70 
48,139 
2.619 
7,856 
15^12 
2.742 
8,224 
16,448 
2.500 
5.116 
10.231 
4.187 
12.569 
25.117 
2.500 
3.308 
6.616 
2.500 
4.383 
8.766 
19.728 
59,182 
118.364 
2.500 
6.773 
13.546 
2.500 
5,111 
10,221 
2.500 
3,613 
7.225 
2.500 
2.500 
3,482 
2.500 
2.584 
5.167 
2.500 
5,216 
10,431 
2.500 
2,500 
2.541 
2.500 
2,997 
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EA 


E115  . 
E116  . 
E116  . 
El  16  . 
E117. 
E117  . 
E117  . 
£118  . 
El  18  . 
E118. 
El  19  . 
El  19  . 
El  19  . 
E120. 
E120  . 
E120. 
E121  . 
E121  . 
E121  . 
E122. 
E122. 
Et22. 
E123  . 
E123  . 
E123  . 
E124  . 
E124  . 
E124  . 
E12S  . 
E12S  .. 
E12S  .. 
£126. 
E126  .. 
E126  . 
E127  . 
E127  . 
E127  . 
E128  .. 
E128.. 
E128  .. 
E129  .. 
E129  . 
E129  .. 
E130  .. 
E130  . 
E130  .. 
El  31  .. 
E131  . 
E131  ., 
E132  .. 
E132  . 
E132  .. 
£133.. 
E133. 
E133  . 
E134  .. 
E134  .. 
E134  .. 
El  35  .. 
E136.. 
E135  . 
E136.. 
El  36  . 
E136. 
E137  .. 
£137  .. 
El  37  .. 
El  38  .. 
£138  .. 
E138  . 
E138. 
E139  . 
E139  . 


Block 


C „u, 

A 

B 

C _.., 

A „.. 

B 

C  ...„ 

B  "!Z" 

C „... 

A 

B  ..._ 

C 

A  ._ 

B  

C 

A 

B  _... 

C 

A 

B  ...- 

C -. 

A  _ 

B  „. 

C „. 

A 

D  .•..•••■•« 

c 

A 

B  

C 

A 

B  

C ._.. 

A  

B  

C 

A  _. 

B 

C 

A  

B  _ 

C  - 

A  

B  

C 

A  ._ 

B  

C 

A  

B  

C 

A 

B 

C  

A 

B 

C 

A 

B  

C 

A 

B  ...„ 

C  .„„ 

A  

B  .„ 

C 

A  

B 

C 

A  

B  ..._ 

C 


Name 


Rapid  City,  SO-MT-ND-NE 
Skxjx  Falls,  SD-IA-MN-NE 
Sioux  Falls.  SCMA-MN-NE 
Sioux  Falls.  SO-tA-MN-NE 

.  Sioux  City.  lA-NE-SO  

Sioux  City.  lA-NE-SO  „.. 

Sioux  City.  lA-NE-SO  

Omaha,  NE-IA-MO 

Omaha.  NE-iA-MO 

Omaha.  NE-IA-MG 

Linooin,  NE 

Lincoln.  NE 

Lincoln,  NE 

Grand  Island,  NE 

Grand  Island.  NE  ~~.. 

Grand  Island.  NE  

North  Platte.  NE-CO 

North  Platte.  NE-CO 

North  Platte.  NE-CO 

Wichita,  KS-OK  

Wichita,  KS-OK  

Wichita.  KS-OK  

Topeka,  KS  

I  OpOiCft,  (\0   •>■■•••••■■•>*•«*■< 

Topeka.  KS 

Tuba.  OK-KS  

Tuba.  OK-KS  

Tuba.  OK-KS  

Oklahoma  City,  OK 

Oklahoma  City,  OK  

Oklahoma  City.  OK  

Western  Oklahoma,  OK 

-Western  Oklahoma,  OK  ._; 

Western  Oklahoma.  OK 

DaHas-Fort  Worth.  TX-AR-OK  .... 
Dallas-Fort  Worth.  TX-AR-OK  .... 
Da«a»-Fort  Worth.  TX-AFK)K  .... 

ADM^nio,    I A    .•..■>■•>••*■■■■.■■••••••*••.■.■■. 

Abiiene,  TX  _ 

Abilene,  TX  _ 

San  Angok),  TX _„.......„.„. 

San  Angeto,  TX 

San  Angeto.  TX 

AustirvSan  Marcos,  TX 

AustirvSan  Marcos,  TX 

Austln-San  Marcos,  TX  

Houston-GalvestofvBrazoria,  TX  . 
HoustofvGalveston-Brazoria,  TX  . 
Houston-GaivestorvBrazoria,  TX  . 

Corpus  Christi.  TX 

Corixis  Christi.  TX « 

Corpus  Christi.  TX  ._ „... 

McAUervEdinburg-Missmn,  TX 

AteAHervEdinburg-Misston,  TX 

McAltervEdinburg-Mission,  TX  ..... 

San  Antonio,  TX — 

San  Antonio.  TX 

San  Antonio,  TX _ 

Odessa-Midland,  TX 

Odessa-Midland,  TX  ..... 

Odessa-Midland,  TX  

Hobbs.  NM-TX 

Hobbs.  NM-TX 

Hobbs,  NM-TX .._, 

Lubbock,  TX ._....„..„....„...„._. 

Lubbock.  TX „...„„...„._„..„. 

Lubbock,  TX  ...__ 

Amahlto.  TX-NM 
Amarilto.  TX-NM 
AmariHo,  TX-NM 
Santa  Fe.NM 
Santa  Fe.NM 
SwKaFe,  NM 


Minimum 
opening  bid 


EA 


5,994 

2.500 

7.175 

14,360 

2,500 

3,583 

7.186 

4.795 

14.383 

28.765 

2,500 

5,126 

10,251 

2.500 

4,163 

8.326 

2.500 

2.500 

2.500 

5,472 

16,414 

32.827 

2,500 

6,672 

13.344 

6.299 

18,895 

37.790 

7.754 

23.261 

46.522 

2.500 

2,500 

4,346 

30,904 

92,712 

185.424 

2.500 

3.202 

6,403 

2.500 

2,837 

5,673 

4,612 

13,835 

27,670 

22.839 

68,516 

137.031 

2.505 

7.513 

15.025 

3.510 

10.529 

21.057 

8,710 

26,130 

52,260 

2,500 

5,738 

11,476 

2,500 

2,777 

5,554 

2,500 

5,357 

10,713 

2,500 

6,724 

13,448 

2^500 

3,131 

6.261 


! 


E140 

E140 

E140 

£141 

£141 

E141 

E142 

E142 

E142 

E143 

E143 

E143 

E144 

E144 

E144 

E145 

E145  . 

E145  . 

E146  . 

E146  . 

£146  . 

E147  . 

E147  . 

£147  . 

E148  . 

E148  . 

£148. 

£148  . 

E140  . 

£149  . 

£150  . 

£150. 

£150  . 

E151  . 

£151  . 

El  51  . 

E1S2  . 

E152  . 

E152  . 

E153  . 

£153  . 

E153  . 

E154  . 

E154  . 

E154. 

£155  . 

El  55  .. 

E155  . 

E156.. 

E156  .. 

El  56  .. 

E157  .. 

£157  .. 

El  57  .. 

E158  „ 

E158.. 

E1S8  .. 

E158  .. 

£158.. 

E1S0.. 

E160.. 

E160.. 

E160  .. 

£161  .. 

£161  .. 

E161  .. 

£162  .. 

E1G2  .. 

E162  .. 

E163' .. 

E163  .. 

E163  .. 

E164  .. 


Bkxk 


A 

B 

C 

A 

B 

C 

A 

B 

C 

A 

B 

C 

A 

B 

C 

A 

B  . 

C 

A  . 

B 

C. 

A  . 

B 

C. 

A  . 

B  . 

C. 

A  . 

B  . 

C. 

A  . 

B  . 

C  . 

A  . 

B  . 

C  . 

A  . 

B  . 

C. 

A  . 

B  . 

C. 

A  . 

B  . 

C  . 

A  . 

B  . 

C. 

A  . 

B  . 

C  . 

A  .. 

B  ., 

C 

A  .. 

B  .. 

C  .. 

A  .. 

B  .. 

C. 

A  .. 

B» 

C. 

A  „ 

B  .. 

C. 

A  .. 

B  .. 

C. 

A  .. 

B  .. 

C  .. 

A  .. 


Name 


Puebto.  CO-NM „... „ 

Puebto.  CO-NM 

Puebto.  CO-NM 

Denver-BouWer-Graetey,  CO-KS-NE 
Denver-Boukler-Greetey,  CO-KS-NE 
Denver-BouMer-Greeley,  CO-KS-NE 

Scottsbhjff,  NE-WY 

ScottsbtofI,  NE-WY 

Scotlsbluff,  NE-WY 

Casper.  WY-ID-UT ; 

Casper.  WY-4D-UT 

Casper,  WY-ID-UT  

Billings.  MT— WY  ._..„..„..„.„.„_„„.„„ 

BHIings.  MT-WY  _. ..„. 

BiHings.  MT-WY 

Great  Falls.  MT  .„ 

Great  Falls,  MT „...; 

Great  Falb,  MT 

Missoula.  MT ..,) ...„, „ 

Missoula,  MT . ^_„__, 

Mbsot^  MT ^ 

Spokane,  WA-ID .,„ 

Spokane,  WA-ID 

Spokane,  WA-ID 

Maho  FaHs.  ID-WY 

Maho  Fans.  ID-WY 

Twin  Falls,  ID  

Twin  Falls,  ID 

T¥»in  Falls,  ID 

Boise  City,  ID-OR .. 

Boise  City.  ID-OR 

Bobe  City.  ID-OR 

Reno.  NV-CA. 
Reno.  NV-CA . 


Salt  Lake  City-Ogden,  UT-ID 
Salt  Lake  City-Ogden,  UT-ID 
Salt  Lake  City-Ogden.  UT-IO 

Las  Vegas,  NV-A2-UT 

Las  Vegas,  NV-AZ-UT 

Las  Vegas,  NV-AZ-UT 

Ragstaff.  AZ-iTT  „ 

Flagstaff.  AZ-UT „„ 

Flagstaff.  AZ-UT ..„.. 

Farmington.  NM-CO 

Farmington.  NM-CO 

Farmington.  NM-CO 

Albuquerque.  NM-AZ 

Albuquerque,  NM-AZ 

Albuquerque,  NM-AZ 

El  Paso.  TX-NM  

El  Paso,  TX-NM  

El  Paso,  TX-NM  

PtK>er)ix-Mesa,  AZ-NM 

Phoenix-Mesa,  AZ-NM 

Phoenix-Mesa.  AZ-NM _ 

Tucson.  AZ 

Tucson,  AZ „.., 


Los  Angeies-Riverskle-Orange  County.  CA-AZ  ... 
Los  Angeles-RiverskleOrange  County,  CA-AZ  ... 
Los  Angeles-Riversxle-Orange  County,  CA-AZ  ... 

San  Diego,  CA 

San  Diego,  CA .. 

San  Diego.  CA ^ 

FresfX).  CA ... — . -.„„ ...„_ 

Fresno.  CA 

San  Franctsco-OaMand-San  Jose.  CA 

San  Francisco-Oakland-San  .Jose.  CA 

San  Francisco-Oakland-San  Jose,  CA 

Sac^amento-Yolo.  CA „ 


Minimum 
opening  bkl 

2,500 
3.707 
7.414 
15,156 
45,468 
90,936 
2,500 
2,500 
2.780 
2,500 
5,732 
11,463 
2,500 
5,438 
10,876 
2,500 
2.500 
4,899 
2,500 
5,010 
10,020 
3.460 
10,378 
20,755 
2,500 
3,951 
7,902 
2,500 
2,500 
4,106 
2,500 
6,124 
12,248 
2,566 
7,866 
15,331 
8,180 
24,540 
49,080 
4,719 
14,156 
28,312 
2,500 
4,497 
8.993 
2,500 
2,500 
4.505 
3.815 
11,443 
22,885 
4.038 
12.113 
24,226 
11.826 
35,476 
70.951 
3.971 
11,913 
23,826 
79,460 
238.378 
476,755 
12,481 
37.471 
74,941 
5,845 
17,535 
35,070 
40.166 
12a49e 
240.995 
9.678 
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EA 


Bk)ck 


Name 


MinifTHjm 
opening  bid 


E164 
E164 
E1K 
E165 
E165 
E166 

Eiee 

E166 
E167 
E167 
E167 
E168 
E168 
E168 
£169 
E169 

Etes 

E170 
E170 
El  70 
E171 
E171 
E171 
El  72 
E172 
E172 
E173 
El  73 
E173 
E174 
El  74 
El  74 
E175 
E175 
E175 


B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 
A 
B 
C 


Sacramento-Yolo,  CA 

Sacramento-Yolo,  CA  

Redding.  CA-OR  _._ 

Redding.  CA-OR  „. 

Redding.  CA-OR  

Eugene^Spnngfteid,  OR-CA 
Eugene-SpnngfieW,  OR-CA 
Eugene-Spnngfleld,  OR-CA 
Portianc^-Saiem.  OR-WA 

Portland-Satem.  OR-WA 

F»orttand-Satem.  OR-WA 

Pendleton.  OR-WA '. 

Pendtoton,  OR— WA „..„..„.. 

PendMon.  OR-WA 

RicNand-Kennewicfc-Pasco,  WA . 
RicMand-KennewicK-Pasco,  WA . 
RicNand-Kenne«MCk-Pasco,  WA . 
SaiNle-Tacoma-Bremerton,  WA  , 
Seatlte-Tacoma-aremerton.  WA  . 
Seattle-Tacoma-Bremerton.  WA  , 

AnchoraQe.  AK 

Anchorage.  AK  .„^......._„.„».... 

Anchorage,  AK  ., 

Honolulu.  HI  ._ .«_.„ .„._ 

Honokjiu,  HI  .„ — ........._„_......._., 

HonoMu,  HI  , 

Guam  &  Northern  Mariarta  laL  .... 
Guam  &  Northern  Mwiana  IsL  ... 
Guam  &  Northern  Manar^  Isl.  .... 

Puerto  Rico  &  Virgin  1st. 

Puerto  Rico  &  Virgin  Isl 

Puerto  Rico  &  Virgin  Isl. 

American  Samoa 

American  Samoa  . 
American  Samoa. 


29,033 

58.065 

2.S00 

4,614 

9,228 

3.449 

10345 

20390 

11,561 

34,651 

60.302 

2,500 

2,642 

5,284 

2,720 

8,187 

16,373 

17,226 

51.676 

103.352 

2.751 

8,251 

16,502 

5,542 

16,624 

33J247 

2.500 

2.6a 

5.295 

18,120 

54,368 

10{L716 

2.500 

2,500 

2,500 


(FR  Doc.  97-28161  Filed  10-22-97;  8:45  im) 
I  COOC  •ni.ti.^ 


FEDERAL  ELECTION  COMMISSION 

SunsMiw  Act  MeetinQ 

AO0ICY:  Federal  Election  Commission. 

Date  and  Time:  Tuesday,  October  28, 
1997  at  10:00  a.m. 

Place:  999  E  Street,  N.W., 
Washington.  D.C 

Status:  This  meeting  will  be  closed  to 
the  public. 

Items  to  be  Discussed: 
Compliance  matters  pursuant  to  2 

U.S.C.  S437g. 
Audits  conducted  pursuant  to  2  U.S.C 

§  437g,  §  438(b).  and  Title  26.  U.S.C 
Maters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

Date  and  Time:  Thursday,  October  30. 
1997.  at  lOKX)  a.m. 

Place:  999  E  Street.  N.W.  Washington. 
0.C  (ninth  floor) 

Status:  This  meeting  will  be  open  to 
the  public 

Items  to  be  discussed: 


Correction  and  Approval  of  Minutes. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  MFORMATKM: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 
Marforte  W.  Emnoas, 
Secretary  of  the  Commission. 
(FR  Doc.  97-28299  Filed  10-21-95;  3:19  pm] 
MJJNQ  COOC  STIS-ei-ll 


FEDERAL  MARITIME  COMMISSION 
[Doctat  Na  «7-iq 

APUMOUOOCUHMM  RMiprocai  Slot 
ExclMiigs  Agrsement,  Agre6iiMnt  No. 
203-011588;  Ortter  To  Show  CauM 

latroductioa 

This  proceeding  is  instituted  pursuant 
to  sections  10(c)  (6)  and  11  of  this 
Shipping  Act  of  1984  ("1984  Act"),  46 
U.S.C.  app.  §§  1709(c)(6)  and  1710.  The 
APL/MOL/OOCL/HMM  Reciprocal  Slot 
Exchange  Agreement.  Agreement  No. 
203-011588  ("the  Agreement"),  an 
agreement  for  the  reciprocal  chartering 
of  space  aboard  vessels  operated  in  the 
U.S.  foreign  trades  by  the  agreement 
members,  appears  to  reserve  for  one 
member  of  the  Agreement  the  carriage  of 


cargo  offered  by  shippers  sub)ect  to  U.S. 
cargo  preference  laws. 

Under  section  10(c)(6)  of  the  1984 
Act,  46  U.S.C.  app.  §  1709(c)(6).  it  is 
unlawful  for  any  conference  or  group  of 
two  or  more  common  carriers  to 

allocate  shippers  among  specific  cairiers  that 
are  parties  to  the  agreement  or  prohibit  a 
carrier  that  is  a  party  to  the  agreenMnt  from 
soliciting  cargo  from  a  particular  shipper, 
except  as  otberwiaa  required  by  the  law  of 
the  United  States  or  the  importing  or 
exporting  country.  ■  *  * 

It  appears  that  the  Agreement  on  its  &ce 
presents  a  violation  of  section  10(c)(6). 
Therefore,  pursuant  to  section  1 1  of  the 
1984  Act.  the  parties  to  the  Agreement 
are  ordered  to  show  cause  why  the 
Agreement  should  not  be  found  to  be  in 
violation  of  the  1984  Act  and  should  not 
be  disapproved,  canceled  or  modified 
accordingly. 

Background 

The  Agreement,  entered  into  by  the 
parties  on  August  29,  1997,  was  flied 
with  the  Federal  Maritime  Commission 
("Commission"  or  "FMC")  on 
September  2, 1997.  pursuant  to  section 
5  of  the  1984  Act.  46  U.S.C  app. 
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§  1704,1  and  became  efiiective  on 
October  17, 1997.2  This  Agreement 
authorizes  the  parties  to  charter  space 
on  each  other's  vessels  on  a  reciprocal 
basis  and  to  agree  on  sailing  schedules, 
service  frequency  and  port  calls  in  the 
trades  between  ports  and  points  in  the 
U.S.  served  via  U.S.  Pacific  Coast  ports 
and  ports  and  points  in  the  Far  East 
The  Agreement  provides  for  reciprocal 
sale,  exchange  or  use  of  up  to  an 
annualized  average  of  500  TEUs  of 
space  per  week  by  Hyundai  Merchant 
Marine,  Ltd.  ("Hyundai")  on  vessels 
operated  by  American  President  Lines, 
Ltd.  ("APL").  Mitsui  O.S.K.  Une.  Ltd. 
("MOL").  and  Orient  Overseas 
Container  Line,  Inc.  ("OOCL")  and  for 
use  by  APL,  MOL  and  OOCL  of  an  equal 
amount  of  space  on  Hyundai  vessels 
operAing  in  the  trade.^  The  parties  may 
also  agree  on  feeder  operations,  addition 
or  withdrawal  of  capacity,  and  the 
number,  type  and  size  of  vessels  they 
will  use  in  the  trade.  Mb  party  may 
charter  or  sub-charter  space  aboard 
another  party's  vessel  to  a  third-party 
carrier  without  the  consent  of  the  paxty 
operating  the  vessel.* 

The  Agreement  provides,  inter  aha.  at 
Article  5.1,  that: 

(nlothing  in  this  Agreement  shall  be 
construed  as  granting  a  right  on  the  part  of 
any  other  party  to  carry  aboard  the  vessels  of 
American  President  Lines,  Ltd.  cargoes 
shipped  from  or  to  the  U.S.  Department  of 
Defense  or  Agriculture,  or  any  subsidiary 
agencies  thereof,  or  any  other  agency  of  the 
U.S.  Government  whose  shipments  are 
subfect  to  cargo  preference  laws  of  the  United 
States  to  the  extent  requiring  and  reserved  for 
transportation  aboard  U.S.-flag  vessels.^ 


'  Section  S  provides,  io  relevant  part,  that  "(a) 
true  copy  of  every  agreement  [with  respect  to 
activities  subfect  to  the  Act  as  described  in  section 
4)  *  *   *  stiall  be  filed  with  the  Commission 

*  *   '."Notice  of  the  filing  of  the  Agreement  was 
published  in  the  Federal  Ra^ater  on  September  15. 
1997.  62  Fed.  Reg.  48287  (S^ember  15.  1997). 

'Section  6(c).  46  U.S.C  app.  §  1705.  provide*, 
inter  oita,  that  "(ulnless  reiected  by  the  Commission 

*  *  *.  agreemeots  *   *   *  shall  become  effective 

*  *   *  on  the  45th  day  after  filing,  or  on  the  30th 
day  after  notice  of  the  filing  is  published  in  the 
Federal  Kegiater.  whichever  day  is  later  *  *  *." 

»  APL,  MOL  and  COCL.  parties  to  the  APL/MOL/ 
OOCX  Asia-Atlantic  Alliance  Agreement 
(Agreement  No.  203-011467)  and  the  APL/MOL/ 
OOCX  Asia- Pacific  Agreement  (Agreement  No.  203- 
011468)  under  wliich  they  reciprocally  charter 
space  and  offer  global  service,  are  collectively 
known  as  the  "Global  Alliance." 

'*  The  parties  have  denominated  the  period  bom 
the  Agreement's  effective  date  to  December  31.  1997 
■a  "the  Initial  Period."  and  provided  for 
cradtinuation  of  the  Agreement  by  yew-lo-year 
rene«vals  after  that  date. 

*The  A^eement  fiirther  provides  that 
If  the  second  sentence  of  this  Section  5.1  with 
laspect  to  U.S.  preference  cargoes  shall  be 
determined  to  violate  U.S.  law  by  a  court  of 
competent  jurisdiction  and  any  stay  upon  the  order 
of  such  court  giving  etfecl  to  such  determinatioo 
arising  by  reason  of  an  appeal  of  such  order  shall 


In  response  to  an  inquiry  fit>m  the 
Commission's  staff  concerning  this 
provision,  a  letter  of  March  11, 1997 
firom  the  Secretary.  Maritime 
Administration,  Department  of 
Transportation  ("MarAd")  to  APL  Vice 
President  Michael  Murphy  was 
provided  by  filing  counsel  for  the 
Agreement  parties.  This  letter  states  that 
APL's  request  is  granted  for  a  waiver 
under  section  804(b)  of  the  Merchant 
Marine  Act.  1936  ("1936  Act")  for  APL 
to  own.  operate  or  charter  up  to  18 
foreign-flag  vessels  in  line  haul  service 
between  U.S.  and  foreign  ports  for  the 
remaining  term  of  APL's  Operating 
Difiierential  Subsidy  Agreement 
("ODSA"),  Contract  MA/MSB-417, 
through  December  31, 1997  and  for  the 
full  term  of  each  of  APL's  nine  operating 
agreements  under  the  Maritime  Security 
Program  ("MSP"),  Contract  Nos.  MA/ 
MSP-1  through  MA/MSP-9.  MarAd 
imposed  five  conditions  on  the  waiver, 
which  "will  terminate  in  the  event  any 
of  the  conditions  are  not  fulfilled," 
including  condition  D: 

No  space  on  APL's  U.S.-flag  vessels  that 
are  subject  to  space  sharing  agreements  with 
any  foreign  operator  shall  be  utilized  for  the 
carriage  of  cargo  reserved  for  U.S.-flag  vessels 
under  any  statute,  resolution  or  regulation 
unless  such  cargo  is  carried  pursuant  to  bills 
of  lading  or  contracts  of  carriage  issued  to,  or 
entered  into  with,  the  shipper  of  such  cargo 
by  or  for  a  citizen  of  the  United  States. 

Diacuanoo 

In  tAilitary  Sealift  Command  v.  Sea- 
Land  Service,  Inc.,  F.M.C. .  27 

S.R.R.  874  (1996)  V'MSC),  the 
Commission  determined  that  a 
provision  whose  efiiect  appears  identical 
to  that  of  Article  5.1  of  the  Agreement 
constituted  an  allocation  of  shippers 
prohibited  under  section  10(c)(6).^  The 
vessel  sharing  agreements  ("VSAs") 
among  Sea-Land  Service,  Inc.  ("Sea- 
Land")  and  three  foreign-flag  carriers 
(P&O  Containers  Limited  ("P40"), 
Nediloyd  Ujnen.  B.V.  ("Nedlloyd"),  and 
Compania  Trasatlantica  Espanola,  S.A. 
("CTE"))  involved  in  AfSC  provided  for 
the  use  of  12  U.S.-flag  vessels  owned  by 
Sea-Land  to  be  operated  on  behalf  of  all 
of  the  parties  to  the  agreements,  and  to 
replace  all  U.S.-fiag  and  foreign-flag 
vessels  previously  operated  by  the    - 
parties  in  the  covered  trade.  By* 
chartering  space  on  a  U.S.-flag  vessel, 
P*0.  Nedlloyd  and  CTE  gained 
eligibility  to  submit  bids  for  military 
and  other  government  preference 
cargoes  reserved  to  U.S.-flag  vessels. 


However.  P40  and  Nedlloyd  agreed  in 
Article  5(i)  of  Agreement  No.  203- 
11171,  that  they  would  not  use  any 
vessels  or  spec»  chartered  bom  Sea- 
Land  for  carriage  of  government 
preference  cargo.  CTE  was  subsequently 
added  to  the  VSA.  subject  to  the  same 
condition.  Upon  complaint  filed  by  the 
Military  Sealift  Command.  Department 
of  the  Navy,  a  shipper  of  U.S.  preference 
cargo,  the  Commission  determined  that 
the  provision  constituted  an  allocation 
of  shippers  prohibited  by  the  first  clause 
of  section  10(cH6). 

However,  the  Commission  further 
determined  that  the  provision  was  not 
unlawful  because  it  was  required  by  an 
order  of  MarAd  which  constituted  "law 
of  the  United  States"  within  the 
meaning  of  the  "except"  clause  of 
section  10(c)(6).  The  VSAs  required  the 
approval  of  the  Secretary  of 
Transportation  for  the  charter  or  transfer 
of  a  U.S.-flag  vessel  to  a  non-citizen 
under  section  9  of  the  Shipping  Act. 
1916  ("1916  Act ").'  Section  41  gives  the 
Secretary  broad  power  to  prescribe 
conditions — violations  of  which  are 
crimes  punishable  by  fines, 
imprisonment  and  vessel  forfeiture— on 
transactions  covered  by  section  9.  The 
Secretary  has  delegated  to  the  Maritime 
Administrator  authority  to  carry  out 
sections  9  and  41  of  the  1916  Act.  49 
CFR  166(a). 

MarAd  conditioned  its  approval  of 
Sea-Land's  charters  of  its  U.S.-flag 
vessels  and  vessel  space  to  foreign-flag 
carrier  members  of  the  agreements  on 
the  exclusion  of  the  foreign-flag 
participants  from  use  of  the  vessels  to 
carry  U.S.  preference  cargo."  MarAd 
acted  under  section  9  on  each 
individual  charter  of  a  U.S.-flag  vessel 
and  incorporated  conditions  requiring 
restriction  of  U.S.  preference  cargo  to 
the  U.S.-flag  carrier  member  of  the 
agreements  in  each  of  the  "charter 
orders"  approving  the  arrangement,  as 
required  by  section  41.  The  Commission 
specifically  found  that  the  conditional 


have  ceased  to  t>e  effective,  then  the  second 
sentence  •   •   •  shall  be  deemed  severed  *  *  *. 

■The  Commission's  decision  in  MSC  is  presently 
subject  to  review  in  the  \J.S.  Court  of  Appeals  for 
theD.CCircuiL 


'Section  9(c)  provides  that,  with  certain 
exceptions  not  relevant  here,  that  "a  person  may 
not.  without  the  approval  of  the  Secretary  of 
Transportation— (1 )  Sell,  mortgage,  lease,  charter. 
deUver.  or  in  any  manner  transfer,  or  agree  to  sell, 
mortgage,  lease,  charter,  deliver,  or  in  any  manner 
transfer,  to  a  person  not  a  citizen  of  the  United 
Slates,  any  interest  in  or  control  of  a  documented 
vBiael  •  •  •  owned  by  a  citizen  of  the  United 
Statea*  *  *." 

46U.S.Capp.  $80e(c). 

•Like  Article  5(i)  of  Agreement  No.  203-011171, 
the  MarAd  condition  required  that  none  of  the 
voMoi  space  chartered  to  non  U.S..citizen  parties  to 
the  aKiMWiiiiit  "shall  be  utilized  for  the  carriage  of 
cargo  reserved  far  United  Slates-dag  vessels  •  •  • 
unless  such  cargo  is  carried  pursuant  to  bills  of 
lading  or  contracts  of  carriage  issued  [by],  or 
entered  into  with.  *   *   *  a  citizen  of  the  United 
SUtes*  *  *."  in  other  words.  See-Land. 
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charter  ordere  issued  by  K4arAd 
pursuant  to  sections  9  and  41  of  the 
1916  Act  had  the  force  and  effect  of  law 
because  they  were  compulsory  and  the 
statute  provided  criminiBl  penalties  for 
noncompliance.  27  S.R.R.  at  889. 

The  Agreement  presently  twibre  us 
provides  for  the  chartering  of  space  by 
non-U.S.  citizen  carriers  on  vessels 
operated  by  APL,  some  of  which  are 
U.S.-flag  vessels,  as  well  as  the 
chartering  of  space  by  APL  on  foreign- 
flag  vessels  operated  by  other  members 
of  the  Agreement.  The  Agreement 
parties  do  not  represent  that  APL  sought 
MarAd  approval  pursuant  to  section  9 
for  use  of  its  U.S.-flag  vessels  in 
operations  under  the  Agreement.  The 
March  11. 1997  MarAd  letter  grants 
authority  to  APL  only  under  section 
804(b)  of  the  1936  Act.  and  does  not 
refer  to  sections  9  and  41  of  the  1916 
Act  or  MarAd  authority  under  thoae 
provisions."  Thus,  this  case  apparently 
does  not  involve  the  1916  Act  authority 
exercised  by  MarAd  with  respect  to  the 
space  charter  agreements  at  issue  in 
MSC»«> 

APL  presently  opemtes  U.S.-fIag 
vessels  under  operating-differential 
subsidy  ("ODS")  contracts  with  MarAd 
pursuant  to  Title  VI  and  sections  801 
and  804  of  the  1936  Act.  46  U.S.C  app. 
§1171  etseq  and  §§1211  and  1222." 
The  terms  of  Jie  subsidy  contract 
between  the  United  States  and  the  • 
operator  of  the  U.S.-flag  vessels  are 
specified  by  the  statute,  under  section 
603,  46  U.S.C.  app.  §  1173.  The  1936 
Act  provides  that  certain  breaches  of  the 
contract  will  result  in  termination  of  the 
contract  and  loss  of  the  subsidy.  See. 
e.g.,  section  608,  46  U.S.C  app.  §  1178 
(sale  or  assignment  of  the  contract        ' 
without  the  Secretary's  approval). 


*  MarAd  has  apparently  di»p>ni«>d  wfth 
individualiaad  approvals  of  chailers  of  U.S.-Bag 
vimli  Uka  tboaa  at  issue  in  A<SC  Se«4e  CF.R. 
SU1.13(aJ(1)  (aacapt  as  limited  by  provisioas  not 
nIavMM  hare.  MaiAd  "hereby  grants  the  approval 
iwiaiwj  by  Isection  9(c)  of  the  1916  Act)  for  the 
*  *  *  Chaflar  *   *   *  to  a  Noncitiaa  of  an  interest 
in  or  control  of  a  DotMmmatai  V«Mal  owaed  by  a 
CitiMB  of  the  United  SMh*  *  *.**). 

*■  APL  participated  ia  ll 
pteoMdHg  in  kISC  aa  an  inlatvenor. 
llMlto  iMHMli  could  be  substantially  i 
r«  dscisioa  of  the  allc 
I  it  «M  •participant  in  space  i 
)  kBving  aailar  cargo  i 
pianitiom.  APL  adLoowledgMl.  I 
basis  for  the  MarAd  orders  which  iilt|ed)y  required 
such  provisions  was  not  the  MMMaa  that  wtiich 
lequiiad  the  provisioo  in  the  VSAs  rhaltongwt  in 
that  complaint  proceeding. 

"  S«:<iiMi  603. 46  U.S.C  q»p.  S  1173(a).  i. 
liial.  iipiMi  ifpKKni  ol  an  appUcaboo  far  OOS 

leoi.  thaSacrataryofTi^aportatiOB 
laooMliaal  with  the  applicaal 
eh  rsasniiabln  terms  and  cooditioaa 
*  aa  the  Sacratary  *   *   *  shaU  require  to 

Hhapnipoiai  and  policy  *       'ofthaAct 


ihMtha 


Section  804(a)  provides  that  it  is 
"unlawful  for  any  contractor  receiving 
an  operating-differential  subsidy  under 
tide  VI  "   •    *  to  own,  charter,  •   *   *  or 
operate  any  foreign-flag  vessel  which 
competes  with  any  American  flag 
service"  on  a  route  deemed  essential  by 
the  Secretary,  except  as  provided  in 
section  8046).  Section  804(b).  46  U.S.C 
app.  §  1222(b),  authorizes  the  Secretary 
to  waive  the  prohibition  for  a  specific 
period  of  time  "(u)nder  special 
circumstances  and  for  good  cause 
sho*vn  •   •   •."»2TheMarchll,1997 
MarAd  letter  states  that  the  waiver 
granted  "is  subject  to  the  •  *  • 
conditions  and  will  terminate  in  the 
event  any  of  the  conditions  are  not 
fulfilled*  *  •.' 

On  October  8. 1996.  the  1936  Act  was 
substantially  amended  by  passage  of  the 
MiUtary  Security  Act  of  1996.  Pub.  L. 
104-239.  110  Stat.  3118.  Those 
amendments  denominated  the  existing 
provisions  of  Title  VI  providing  for  ODS 
and  ODS  contracts  as  "part  A"  and 
created  the  Military  Security  Fleet 
Program,  denominated  "part  B,"  46 
U.S.C  app.  §  1187,  et  seq.  Section  1187a 
provides,  as  a  condition  of  including 
any  vessel  in  the  Fleet,  that  the  owner 
or  operator  of  the  vessel  enter  into  an 
operating  agreement  governed  by  the 
section's  provisions  with  the  Secretary 
of  Transportation. '3  The  operating 
agreements  thus  called  for  will  be  one- 
year,  renewable  contracts.  Subsection 
(c)  provides  that  "[a]  contractor  of  a 
vessel  included  in  an  operating 
agreement  imder  this  part  may  operate 
the  vessel  in  the  foreign  commerce  of 
the  United  States  without  restriction, 
and  shall  not  be  subject  to  any 
requirement  under"  certain  sections  of 
the  1936  Act  dealing  with  record 
keeping,  equitable  distribution  of 
contracts  among  U.S.  ports,  and 
discrimination.  46  U.S.C.  app.  llB7a(c). 
As  MarAd  noted  in  promulgating  its 
final  regulations  for  the  MSP.  "(ulnlike 
the  operating  differential  subsidy  *   *  * 
program,  the  MSP  has  few  restrictions 
on  vessels  operating  in  the  U.S.-foreign 
commerce*   *   *."  62  FR  37733  Ouly 
15. 1997). 

Section  804  was  substantially 
amended  as  well.  Section  804(a) 
continues  to  apply  to  "any  contractor 
receiving  an  operating-di&rential 
subsidy  under  subchapter  VI  *  *  *  "  46 
U.S.C  app.  §  122(a).  However,  a  new 
subsection  804(f)  provides  that  nothing 
in  section  804(a)  will  precltide  a 


"The  March  11. 1997  MarAd  latter  states  that  the 
Administrator  has  found  "special  circumstaocaa" 
and  "good  causa"  Cor  granting  tlM  waiver. 

'^  The  sadiaa  panBils  iIm  Saoalary  to  aotar  into 
operatinK  ag^aaBnots  far  vaaaaii  which  cotinua  to 
opatata  under  ODS  coatiaLti  iubject  to  part  A. 


contractor  receiving  assistance  under 
subchaptOT  A  or  B  from  "entering  into 
time  or  space  charter  or  other 
ccxjperative  agreements  with  respect  to 
foreign-flag  vessels  *   *   *."46U.S.C 
app.  §  1221(f)(5). '"  It  thus  does  not 
appear  to  be  necessary  for  a  U.S.-flag 
carrier  with  an  MSP  operating 
agreement  to  seek  a  waiver  luider 
section  804(b)  in  order  to  participate  in 
a  space  charter  or  vessel  sharing 
agreement. 

APL's  existing  ODS  contracts  will 
expire  on  December  31, 1997.  APL 
entered  into  operating  agreements  with 
MarAd  for  nine  vessels  on  January  21, 
1997.  On  January  17. 1997,  APL  filed  a 
request  with  MarAd  for  a  waiver  under 
section  804(b)  of  the  1936  Act  for 
operation  of  up  to  18  foreign-flag 
vessels.  Notice  of  its  filing  was 
published  January  29. 1997.  62  FR  4377 
(January  29,  1997).  The  March  11, 1997 
MarAd  letter  granted  APL's  request  The 
waiver  provides  that  APL  may  "own. 
operate  or  charter"  up  to  18  foreign-flag 
vessels.  APL's  request  and  MarAd's 
action  preceded  the  Agreement  by  some 
seven  months  and  five  months 
respectively.  Neither  appears  to  have 
been  undertaken  in  contemplation  of 
the  Agreement. 

Under  the  provisions  of  the  1936  Act, 
as  amended  by  the  Maritime  Security 
Act  of  1996.  no  recoiuse  to  the  Maritime 
Administration  appears  to  be  required 
for  APL's  participation  in  the 
Agreement,  particularly  with  respect  to 
the  Agreement's  operation  after  the 
Initial  Period. ^^  The  Commission  must, 
as  it  noted  in  h4SC,  "(ujnder  ordinary 
circumstances,  •   •  •  consider  the  text 
and  any  relevant  analyses  of  the 
proffered  law  [said  to  create  an 
exception  to  the  prohibition  of-section 
10(c)(6)],  and  render  a  conclusion  as  to 
whether  the  law  commanded  the  actions 
that  otherwise  might  fall  within  section 
10(c)(6)'s  prohibition  clause." 

In  correspondence  with  the 
Commission's  staff  and  counsel  during 
FMC  review  of  the  Agreement.  APL 
stiggests  that  the  March  11.  1997  MarAd 
letter  should  be  considered  "law  of  the 
United  States"  within  the  meaning  of 


■^Tbe  new  section  804(f)  was  made  effective  as 
to  carriers  with  existing  ODS  contracts  on  the  date 
CO  which  such  a  contractor  entered  into  an  MSP 
contract  with  MarAd.  48  U.S.CA.  app.  §  1222, 
Historical  and  Statutory  h4otns. 

"  fai  view  of  the  brevity  of  the  Initial  Period 
during  Mrfaich  APL's  operations  under  the 
AgnMMOt  will  be  subject  to  its  OOS  contract  wa 
wiU  nal  address,  or  require  the  parties  to  addraaa. 
Iha  iisues  of  whether  conditions  imposed  on  a 
section  104  waivar  are  part  of  the  terms  of  the  ODS 
contract:  whatiw  violation  of  a  conditional  wai»ai 
coostitutaa  a  ImwcH  of  Iha  contract:  and  whrilMr- 
the  sanctions  specified  for  breach  of  the  t  ijiitiact 
constitute  "law  of  the  United  States"  within  the 
meaning  of  the  except  clause. 
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the  "except  clause"  of  section  10(cH6). 
The  Commission  in  MSC  indicated  that 
it  is  not  the  FMC's  role  to  decide  on  the 
validity  of  a  MarAd  order.  MSC.  27 
S.R.R.  at  888.  However,  the 
Commission's  inquiry  in  MSC  included 
the  threshold  conclusion  that  MarAd 
action  under  the  1916  Act  was  a 
necessary  prerequisite  for  the  existence 
of  the  agreements  at  issue:  the  U.S.-flag 
vessels  could  not  be  chartered  to  the 
foreign  carrier  agreement  parties 
without  MarAd  approval.  27  S.R.R.  at 
876.  No  party  contended  otherwise. 
Here,  no  similar  nexus  between  the 
Agreement  and  the  statutory  authority 
of  the  Maritime  Administrator  invoked 
by  APL  is  evident.'^  Thus,  inasmuch  as 
the  FMC's  detomination  must  be  based 
on  the  statutory  provisions  relied  on. 
and  the  terms  of  MSP  operating 
agreements  or  other  forms  of  action  by 
MarAd.  we  would  find  it  particularly 
helpful  to  have  MarAd  participate  as 
amicus  curiae  in  the  Commission's 
proceeding  and  will  order  the  Secretary 
to  invite  that  participation. 

Now  therefore,  it  is  ordered  That 
pursuant  to  section  11  of  the  Shipping 
Act  of  1984.  Ameaican  President  Lines. 
Ltd.,  Mitstii  O.S.K.  Line,  Ltd.,  Orient 
Overseas  Container  Line,  Inc.  and 
Hyundai  Merchant  Marine,  Ltd.  show 
cauae  why  dny  should  not  be  found  to 
have  violated  section  10(c)(6)  of  the 
Shipping  Act  of  1984  by  prohibiting 
specie  carriers  that  are  parties  to  the 
agreement  from  soticiting  cai^go  from  a 
particular  shipper  (»  shippers; 

A  is  further  ordered  that  American 
President  Lines.  Ltd..  Mitsui  O.S.K. 
Line.  LtcL.  Orient  Overseas  Container 
Line,  Inc.  and  Hyundai  Merchant 
Marine,  Ltd.  show  cause  why  an  ordN 
should  not  be  issued  disapproving, 
canceling  or  modifying  the  APL/MOL/ 
OOCL/HMM  Reciprocal  Slot  Exchange 
Agreement.  Agreament  No.  203-011588; 

A 15 /iirther  onJered  That  thds 
proceeding  is  limited  to  the  submission 
of  affidavits  of  facts  and  memoranda  of 
law; 

A  is  furtha- ordered  That  the  Secretary 
by  letter  inquire  whether  the  Maritime 
Administration.  Department  of 
Transportation  wishes  to  participate 
amicus  curiae  in  this  proceeding.  The 
Commission  wowld  welcome  such 
pazticipatioii; 


mIb  initialing  this  procaadiag.  we  do  not 
■ndartaka  to  review  the  actions  of  the  Maritime 
Adnunistrator  under  his  statutory  authority.  Our 
administratioa  of  the  1984  Ad.  however,  lequiraa 
that  we  determine  whether  an  agreement  Bled 
pursuant  to  the  19S4  Act  requires  action  by  the 
Administrator  under  a  statute  which  authorizes  him 
to  coouaand  carrier  ohadieoce  to  orders  cognizable 
aa  "law  of  the  United  Stataa."  and  whalher  the 
Administrator  has  required  the  action  specificaUy 
taken  by  the  parties  in  this  '•""n'^ 


It  i»  further  ordered  That  any  person 
having  an  interest  and  desiring  to 
intervene  in  this  proceeding  shall  file  a 
petition  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CF.R.  502.72.  Such 
petition  shall  be  accompanied  by  the 
petitioner's  memorandum  of  law  and 
affidavits  of  fact,  if  any,  and  shall  be 
filed  no  later  than  the  day  fixed  below; 

It  is  further  ordered  That  American 
Presidoot  Lines.  Ltd..  Mitsui  O.S.K. 
Line,  Ltd.,  Orient  Overseas  Container 
Line,  Inc.  and  Hyundai  Merchant 
Marine,  Ltd.  are  named  Respondents  is 
this  proceeding.  Affidavits  of  feet  and 
memoranda  of  law  shall  be  filed  by 
Respondents  and  cmy  intervenors  in 
support  of  Respondents  no  feter  than 
December  2.  1997; 

It  is  further  ordered  That  the 
Commission's  Bureau  of  Enforcement  be 
made  a  party  to  this  proceeding; 

A  is  farther  ordered  That  reply 
affidavits  and  memoranda  of  law  shall 
be  filed  by  the  Bureau  of  Enforcement 
and  any  intervenors  in  opposition  to 
Respondent  no  later  than  January  2, 
1998; 

A  is  farther  ordered  That  rebuttal 
affidavits  and  memoranda  of  law  shall 
be  filed  by  Respondents  and  intervoiors 
in  support  no  later  than  January  20, 
1998;  , 

A  is  further  ordered  That,  shoidd  any 
party  believe  that  an  oral  arpunent  is 
required,  that  party  must  sdbinit  a 
request  specifying  the  reasons  thraefcne 
and  why  argument  by  memorandum  is 
inadequate  to  present  the  party's  case. 
Any  request  ten'  oral  argument  shall  be 
filed  no  later  than  January  28. 1998; 

A  is  further  ordered  That  notice  of  diis 
Order  to  Show  (Zause  be  published  in 
the  Federal  Kegiater.  and  that  a  copy 
thereof  be  served  upon  Respondmts; 

H  is  furtha^  ordered  That  all 
documoits  submitted  by  any  party  of 
record  in  this  proceeding  shafl  be  filed 
in  accordance  with  Rule  1 18  erf  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFJL  502.118.  as  well  as 
being  mailed  directly  to  all  parties  of 
record; 

FiitaUy.  it  is  ordered  That  pursuant  to 
the  terms  of  Rule  61  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  46  CF.R.  502.61.  the  final 
decision  of  the  Commission  in  this 
proceeding  shall  be  issued  by  April  20, 
1998- 

By  the  Commission. 
loiph  C  Foydng, 
Sec3«<aiy. 
[FR  DcK.  97-28068  Filad  10-22-47:  8:45  am] 


FB)ERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticaa; 
AcquteWons  of  Shares  of  Banks  or  ' 
Bank  Holding  Companiea;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
97-27510]  published  on  pages  54113- 
54114  of  the  issue  for  Friday,  October 
17, 1997. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco  heading,  the  entry  for 
Wendell  A.  Jacobson,  Fountain  Green, 
Utah,  is  revised  to  read  as  follows: 

A.  Federal  Reaerve  Bank  of  San 
Frandaco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consiuner 
Regulation  Group)  101  Market  Street, 
San  Frapciscti,  California  94105-1579: 

1.  Wendell  A.,  and  Melba  B.  Jacobgon. 
Fotmtain  Green,  Utah;  to  acquire 
additional  voting  shares  of  Bank  of 
Ephraim,  Ephrakn,  Utah. 

Comments  on  this  application  must 
be  received  by  October  30, 1997. 

Board  of  Govemora  of  the  Fetleml  AasarM 
System,  October  17. 1997. 

Jmn^hr  J.  ]ohmaa. 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-28073  Filed  10-22-47;  8:4S  am] 

coat  ttio~e%-r 


FEDBUL  RESERVE  SYSTBi 

Formations  of.  Acquisitions  by,  i 
Metgers  of  Bank  HoWing  Compeniea 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
aiKl  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownoship  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  die 

banks  and  nnnhanlring  nnrripunj^ 

owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  availabfe  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  appUcation  also  will  be 
available  for  inspection  at  the  office*  of 
the  Board  of  Governors.  Intereatad 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  wrhether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standartls  in  section  4  of  the  BHC  Act. 

Unless  Oth«Wise  rioted.  nrmhnnkiTig 

activities  mil  be  cornlucted  throughout 
the  United  States. 
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Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  17, 
1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  I^aSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  Johnson  International.  Inc.,  Racine, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  The  Bank  of  Fort 
Atkinson,  Fort  Atieinson,  Wisconsin. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstiand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  35480-2171: 

1.  Community  First  Bankshares.  Inc., 
Fargo,  North  Dakota;  to  acquire  100 
percent  of  the  voting  shares  of 
Community  First  National  Bank,  Globe, 
Arizona. 

Board  of  Governors  of  the  J'ederal  Rsserve 
System.  October  17. 1997. 


I. 

Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-28074  Filed  10-22-97;  8:45-uni 
najNO-coec  Mis-«t-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAM  SERVICES 


Centemfof 


Control  aftd 


PNFO-0e-O2] 


Proposed  Data  Collectioas  SutNntttad 
for  PuMic  Comment  and 
Recommendations 

In  compliance  with  the  requkement 
of  Section  3506(c)(2XA)  of  the 


Paperwork  Reduction  Act  of  1995  far 
opportunity  for  public  conunent  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (QXH)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and  >• 

instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Proiects 

1.  Evaluation  of  Educational 
Bnx:hures  on  Opportimistic  Infections 
Affecting  People  with  HIV/ AIDS— 
New— The  National  Center  for  HIV.  STD 
and  TB  Prevention,  Division  of  HIV/ 
AIDS  Prevention,  Intervention  Research 
and  Support  proposes  to  conduct 
research  to  assure  that  intended 
audiences  (persons  living  with  HIV/ 
AIDS)  find  the  brochures  clear, 
informative  and  useful.  Specifically,  the 


research  will  examine  perceptions  of  the 
appearance,  quality,  value,  readability, 
and  clarity  of  the  information  provided. 
Attention  will  be  focused  on  identifying 
information,  language  and/or  formatting 
issues  which  are  confusing  or  unclear. 
Further,  although  the  intended  audience 
of  the  brochure  series  is  all  persons 
living  with  HIV/ AIDS,  we  propose  to 
use  the  limited  resources  available  to 
target  those  who  are  lower  income.  This 
is  warranted  given  their  often  more 
restricted  access  to  reliable  information 
sources,  making  the  brochures  a  more 
valuable  resource  for  them.  In  addition, 
the  correlations  between  low  socio- 
economic status  (SES)  and  low  literacy 
warrant  attention  to  assuring  the 
readability  and  comprehension  of  the 
materials  among  this  group. 

The  information  generated  from  this 
research  will  enable  NCHSTP  to  tailor 
materials  to  the  needs,  wants  and 
preferences  of  individuals  living  with 
HIV/ AIDS.  Additionally,  the  center  is 
conunitted  to  developing  a  standardized 
process  for  including  such  audience 
testing  in  subsequent  materials 
development  projects.  The  proposed 
process  will  provide  the  foundation  for 
establishing  a  standardized  process  for 
such  assessment.  There  is  no  cost  to 
respondents. 


Respondents 

No.  ofre- 
'    spondents 

Naolre- 

sponeea/re- 
spondent 

Average  bur- 
den/response 
(kihrs.) 

Total  burden 
(inhrs.) 

Indhndoate  infected  with  HIV/AIDS  .. „„. 

560 

1 

0.5 

275 

ToW  „.. : 

275 

Dated:  October  17. 1997. 

WUbb  G.  JaiuMiii. 

Acting  Associate  Directtxfor  Policy  Planning 
And  Evaluation.  Centers  for  Disease  Control 
and  PrevenUon  (CDC). 

(FR  Doc.  97-28086  Filed  10-22-97;  8:45  am) 

aUJNO  COM  41«S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Propoeed  Profecta 

Title:  The  Office  of  Child  Support 
Enforcement  OCSE-156  Child  Support 
Enforcement  Program  Quarterly  E)ata 
Report  and  OCSE-158  Child  Support 


Enforcement  Annual  Data  Summary 
Report. 

OAffl  No.:  0970-0057. 

Description:  The  information  obtained 
from  these  forms  will  be  used  to  report 
Child  Support  Enforcement  activities  to 
the  Congress  as  required  by  law,  to 
complete  performance  indicator^ 
utilized  in  the  program,  and  to  assist  the 
Office  of  Child  Support  Enforcement  in 
monitoring  and  evaluation  State  Child 
Support  Enforcement  programs.  These 
two  information  collections  will  be 
replaced  by  the  OCSE-157  October  1. 
1998. 
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Respondents:  State.  Local  or  Trihal 
Govt 


Annual  Burden  Estimates 


Instrument 

Num- 
ber of 

re- 
spond- 
ents 

Number 
ol  re- 
sponses 
per  re- 

ent 

Aver- 
age 

burden 
hours 
per  re- 
sponse 

Total 
burden 
hours 

OCSE-156  .._ ...„ 

54 

54 

4 

1 

3.7 
^2 

799.2 
64.8 

OCSE-158  „ „ 

Estimated  Total  Annual  Burden 
Hours:  864. 

.  In  compliance -with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  pubHc  conunent 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  fw  Chilchen  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
:.  Officer.  All  requests  should  be 
identified  by  the  titie  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d). 
ways  to  minimize  thebimlen  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  October  15. 1997. 
BobSargiB. 

Acting  Reports  Clearance  Officer. 
(FR  Doc.  97-28126  Filed  10-22-97;  8:45  am) 
BHJJNG  CODE  41S4-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  CMMrsn  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  flequest 

Propoaed  Pro|ects 

Title:  The  OCSE-157  Child  Support 
Enforcement  Annual  Data  Report. 

OMB  No.;  0970-0057. 

Description:  The  information  obtained 
frtjm  this  form  will  be  used  to  report 
Child  Support  Enforcement  activities  to 
the  Congress  as  required  by  law,  to 
complete  performance  indicators 
utilized  in  the  program,  and  to  assist  the 
Office  of  Child  Support  Enforcement  in 
monitoring  and  evaluating  State  Child 
Support  Enforcement  programs.  As  of 
October  1, 1998  this  information 
collection  will  replace  the  OCSE-156 
and  OCSE-158. 

Respondents:  State.  Local  or  Tribal 
Govt 


ANNUAL  Burden  Estimates 


Instrument 

*• 

Num- 
ber of 

re- 

apond- 

enls 

Number 
ol  re- 
sponses 
per  re- 
spond- 
ent 

Aver- 
age 

burden 
hours 
per  re- 
sponse 

Tolai 
buntan 
hours 

OCSE-157 „..„ ,....„ ._... •:. 

54 

1 

4.0 

216 

Estimated  Total  Annual  Burden 
Hours:  216. 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  tiie 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Funilies  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and ' 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Chilchen  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 


Management  Services,  370.L'Enfiuit 
Promenade,  S.W.,  Washington.  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  tiUe  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency.  iiu:luding 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  wd  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  throu^  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 
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Dated:  Octobar  15. 1997. 
BobSargis, 

Acting  Reports  Ciearance  Officer. 
(FR  Doc.  97-28127  Filad  10-22-97;  8:45  am] 
MLUHO  oooc  4ia»-at-M 


DEPARTMBTT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adnintotrstion  foe  CMMran  8nd 


PrterMM-ACF/ACYV? 


RHYPM-1] 


I  Youth 
Program:  Raeal  Ymt  (FY)  1996 


Admimstntion  on  Childmn. 
Youth  and  Families.  ACF<  DHHS. 
ACnOM:  Notice  of  request  for  public 
comments  on  proposed  Fiscal  Year  1998 
Runaway  and  Homeless  Youth  (RHY) 
Program  Priorities  for  the  Basic  Center 
Program  for  Runaway  and  Homeless 
Youth:  the  Street  Outreach  Program  for 
Riinaway,  Homeless  and  Street  Youth; 
and  the  Transitional  Living  Program  for 
Oldw  Homeless  Youth. 

The  Runaway  and  Homeless  Youth 
Act  requires  the  Secretary  to  publish 
annually,  for  public  comment,  a 
proposed  plan  specifying  priorities  the 
Department  will  follow  in  swarding 
grants  and  contracts  under  the  Act  The 
public  is  urged  to  provide  comments  in 
response  to  this  notice.  Suggestions  and 
recommendations  will  be  taken  into 
consideration  in  devefopment  of  final 
priorities.  The  actual  solicitations  for 
grant  applications  will  be  published 
later  during  Fiscal  Year  1998  in  the 
Fadaral  Rajgialar.  No  ipplicatians  for 
funding  should  be  sadiinittBd  at  this 


OATB:  aosing  date  for  submission  of 
public  comments  is  December  8,  1997. 
AIXMC9SCS:  Comments  should  be  sent 
to:  )ames  A.  Harrell,  Deputy 
Commissioner.  Administration  on 
Children.  Youth  and  Families. 
Attention:  Family  and  Youth  Serricea 
Bureau,  P.O.  Box  1182.  Washington.  DC 
20013. 


FOR  FUmMBI  MTOWMftTOI  OONTMT: 
Anita  Wri^U.  Youth  Development 
Program  Specialist.  (202)  20S-803a 
aUMMARY:  The  Family  and  Youth 
Services  Bureau  of  the  AdministratioD 
on  Children.  Youth  and  Families 
announces  that  public  comments  are 
being  requested  on  proposed  program 
priorities  for  Fiscal  Year  1998  for  the 
following  pro-ams: 

The  Runaway  and  Homeless  Youth 
Basic  Center  Grant  Program  (BCP). 


which  provides  financial  assistance  to 
local  agencies  to  develop  and  strengthen 
services  to  meet  the  immediate  needs 
(e.g.,  outreach,  temporary  shelter, 
counseling,  and  aftercare  services)  of 
runaway  and  homeless  youth  and  their 
families. 

The  Street  Outreach  Program  for 
Runaway,  Homeless  and  Street  Youtfi. 
which  provides  street-based  outreach 
and  education,  including  treatment, 
counseling,  and  information  and  refeiTal 
services  for  runaway,  homeless,  and 
street  3routh  who  have  been  subjected  to 
or  are  at  risk  of  experiencing  sexual 
abuse. 

The  Transitional  Living  Program  for 
Older  Homeless  Youth  rnj>).  which 
supports  local  agencies  which  provide 
long  tmm  shelter,  life-skill  training  uid 
support  services  to  homeless  youth  to 
assist  them  in  '"•*""g  a  smooth 
transition  to  self-su£5ciency  and  to 
pravant  kmg  ham  dependency  on  social 
services. 

Central  to  all  FYSB  programs  and 
activitiaa  is  a  priority  that  services  be 
daliverad  through  a  comprehensive 
youth  development  approach.  A 
developmental  perspective  views 
adolescence  as  the  passage  from  the 
dependence  of  the  child  to  the 
independence  and  self-sufficiency  of  the 
adnlL  The  various  emotional, 
intellectual,  social  and  physical  changes 
during  this  passage  are  natural,  health^ 
responses  to  the  challenges  and 
opportunities  of  growing  up. 

The  tasks  of  youth  services  providers 
are  sem.  thus,  not  as  cmrecting  the 
problems  of  troubled  youth,  but  ratha 
as  providing  for  the  stuxessive 
developmental  needs  of  maturing 
individuals:  The  psychological  need  to 
develop  a  clear  self-identity;  the 
sociological  need  to  b»an  effective  and 
contributing  member  of  the  community; 
the  economic  need  to  prepare  for  and 
entm  into  a  career,  and  the  familial 
needs  for  sharing,  for  trusting,  fax  giving 
and  receiving  love  and  commitmeaL 
This  developmental  approach  is 
fundamental  to  all  FYSB  programs  and 
activities. 

Financial  assistance  farprograms  and 
support  efforts  discussed  below  is 
contingent  upon  the  avulability  of 
fimds. 


Approximately  65  pncent  of  the  Basic 
Center  grants  awarded  will  h«  non- 
competing  continuation  grants  and 
approximately  35  percent  will  be 
competitive  new  awards  in  Fiscal  Year 
1998. 

Eligible  applicants  for  new  awards  are 
current  grantees  with  profect  periods 
ending  in  Fiscal  Year  1998  and 


otherwise  eligible  applicants  who  are 
not  current  grantees.  The  applications 
will  be  reviewed  by  State,  and  awards 
will  be  made  during  the  last  quarter  of 
Fiscal  Year  1998  Quly-September  1998). 

b.  Tranaitioaal  Living  Program  Grants 

All  potential  Fiscal  Year  1998  TLP 
funds  will  be  awarded  in  the  form  of 
continuation  grants  and  as  new  grants  to 
applicants  who  competed  successfully 
during  Fiscal  Year  1997. 

It  is  anticipated  that  all  Fiscal  Year 
1999  funds  will  be  used  to  award  non- 
competitive continuation  grants,  Na 
TLP  funds  are  expected  to  be  available 
in  Fiscal  Year  1999  to  fund  new-start 
applications.  Therefore,  there  will  be  no 
solicitation  for  competitive  new-start 
TLP  applications  in  Fiscal  Year  1998. 

c  Sirsat  Oiitisih  far  Rvaawajr. 
and  Street  Youth 


Fiscal  Year  1998  funds  will  be  used 
to  awrard  new  grants  to  eligible 
applicants  and  non-competitive 
coidinnation  awards  to  eligible  grantees. 

d.  Sapport  I 


(1)  National  Caaunumcatkms  System 

In  Fiscal  Year  1994,  a  five-year  grant 
was  awarded  to  the  National  Runaway 
Switchboard,  Inc.,  in  Chicago,  Dlinoia, 
to  operate  a  National  Conmiunications 
System  to  assist  runaway  and  homelessr 
youth  in  communicating  with  their 
families  and  with  service  providers. 
Non-competitive  continuation  funding 
will  be  awarded  to  the  grantee  in  Fiscal 
Year  1998.  The  five-year  project  p^od 
will  end  in  Fiscal  Year  1999. 

(2)Traixungand  Technical  AsMistance 

Part  D.  Section  342  of  the  Act 
authorizes  the  Department  to  make 
grants  to  statewide  and  regional 
nonprofit  organizations  to  provide 
training  and  technical  assistance 
(TftTA)  to  organizations  receiving 
service  grants  under  the  Act  in  order  to 
strengthen  programs  and  enhanne  the 
knowledge  and  skills  of  youth  workers. 

The  Family  and  Youth  Services 
Bureau  funds  ten  Cooperative 
Agreements,  one  in  each  Federal 
Region,  to  provide  TftTA  to  agencies 
funded  by  FYSB.  Each  Cooperative 
Agreement  is  based  on  the 
characteristics  and  different  TftTA 
needs  in  the  respective  Region  and  has 
a  five-year  proiect  period  that  will  end 
in  Fiscal  Year  1999.  Non-competitive 
continuation  funding  will  be  awarded  to 
the  ten  TftTA  grantees  in  Fiscal  Year 
1998. 
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(3)  National  Clearin^ouse  on  Runaway 
and  Homeless  Youth 

In  Fiscal  Year  1997,  the  Family  and 
Youth  Services  Bureau  awarded  a  five 
jrear  contract  to  support  a  National 
Qearinghouse  on  Youth  and  Families 
(NCFY).  The  purpose  of  the 
Clearinghouse  is  to  disseminate 
information  to  professionals  and 
agencies  involved  in  youth  development 
efforts  and/or  the  delivery  of  direct 
Services  to  runaway,  homeless  and  at- 
risk  youth.  The  Clearinghouse  collects, 
maintains  and  dissmninates  reports  and 
oth«^  materials,  identifies  areas  in 
which  new  or  additional  information  is 
needed,  and  develops  documents  and 
materids  relevant  to  FYSB's  mission 
and  the  needs  of  the  field.  Non- 
competitive continuation  funding  will 
be  awarded  to  the  Clearinghouse  in 
Fiscal  Year  1998. 

(4)  Runaway  and  Homeless  Youth 
Management  Infimnatian  System 
IRHYWS) 

In  Fiscal  Year  1997.  the  Family  and 
Youth  Services  Bureau  awarded  a  three 
year  contract  for  continued 
development  and  implementation  of  the 
Rimaway  and  Homeless  Youth 
Management  Information  System 
(RHYMIS)  for  FYSB  programs.  The  data 
generated  by  the  system  are  used  to 
produce  reports  and  information 
regarding  FYSB's  programs,  including 
information  for  required  reports  to 
Congress.  In  Fiscal  Year  1998  this  effort 
will  receive  non-competitive 
continuation  funding. 

(5)  Monitoring  Support  for  FYSB 
Programs 

The  Family  and  Youth  Sravices 
Bureau  uses  a  comprehensive 
monitoring  instrument  and  site  visit 
protocols,  including  a  peer-review 
component  for  monitoring  runaway  and 
homeless  youth  programs.  In  Fiscal  Year 
1997.  the  Family  and  Youth  Services 
Bureau  awarded  a  three  year  contract  to 
provide  logistical  support  for  peer 
review  monitoring.  In  Fiscal  Year  1998, 
this  contract  will  receive  non- 
competitive continuation  funding 

6.  Conference  Logistics  and 
Management  Support  Contract 

In  Fiscal  Year  1995,  the  Family  and 
Youth  Services  Bureau  awarded  a 
twelve-month  contract,  with  two  option 
years,  for  logistics  and  management 
support.  The  purpose  of  the  contract  is 
to  juomote  FYSB's  comprehensive 
jrouth  development  message  by  m»lr»qg 
the  arrangements  necessary  to  assemble 
FYSB's  grantees,  youth  development 
experts  and  other  youth  service 
providers  at  meetings,  conferences. 


workshops  and  forums.  In  Fiscal  Year 
1998,  the  second  year  option  will  be 
funded  to  continue  this  effort. 

7.  Research  Demonstration  and 
Management  Initiatives 

Section  315  of  die  Act  authorizes  the 
Department  to  award  funds  to  States, 
loodities,  and  private  entities  to  cany 
out  research,  demonstration,  and  service 
projects  designed  to  increase  knowledge 
concemii^,  and  to  improve  services  for, 
runaway  and  homdess  youth.  These 
activities  identify  emerging  issues  and 
develop  and  test  models  which  address 
such  issues. 

Durii^  Fiscal  Year  1998,  the  Famify 
and  Youth  Services  Bureau  will 
continue  to: 

Suppwt  a  youth  development 
approach  to  the  provision  of  services, 
both  from  theoretical  and  {tactical 
perspectives; 

Pursue  the  development  of  youth 
development  performance  based 
indicators  and  outcome  measures  as  a 
method  of  evaluating  the  effectiveness 
of  youth  services; 

Explore  the  potential  for  successful 
collaborations  among  fe^pral 
government  agencies,  state  governments 
and  local  community  based  youth 
services  organizations,  including  the 
funding  of  possibfe  pilot  demonstration 
efforts; 

Continue  to  work  in  partnership  with 
Regional  Offices  around  the  review  and 
assessment  of  grant  applications  and  the 
development  and  implementation  of 
FYSB  program  efforts,  and 

Continue  to  make  sure  that  funding 
for  programs  will  occur  in  a  timely 
manner  by  publishing  this  Notice,  as 
well  as  the  final  priorities  in  the  Feiferal 
Register,  as  early  in  the  Fiscal  Year  as 
possible. 

We  welcome  specific  comm«its  and 
suggestions  on  these  proposed  program 

priorities. 

[Catalog  of  Federal  Domestic  Assistance 
Number  93.623.  Ruoawray  and  Homeless 
Youth  Program;  Number  93.657,  Transitional 
Living  Program  for  Homeless  Youth:  and 
Niunber  93.557.  Street  Outreach  for  Runaway 
and  Homeless  Youth.) 

Dated:  October  IS,  1997. 
JaoMs  A.  Harrell, 

Deputy  Commissioner,  Adauaistmtion  an 
Children,  Youth  and  Families. 

(FR  Doc  97-28025  Filed  10-22-97;  8.-45  am] 


DEPAimiBirT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admintetralion 

Haton  A.  BaHaek  Ca  •!  aL;  WtthdrMH 
of  Approval  of  61  New  Drug 
AppUcations.  8  Abbrwfalad  Antibiolie 
AppHctionm.  and  36  Abbwvtiad  Haw 
Drug  AppMctions,  Cocraction 

AQBICY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  ctnraction. 


':  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Ragjstar  of  September  25, 1997  (62  FR 
50387).  The  dociunent  annoimced  the 
withdrawal  of  approval  of  61  new  drug 
applications  (NDA's).  8  abbreviated 
antibiotic  applications  (AADA's).  and 
36  abbreviated  new  drug  applications 
(ANDA's).  The  document  inadvertently 
withdrew  approval  of  NDA  19-339  Eor*^ 
Heparin  Sodium  in  5%  Dextrose 
In)ection  in  CR3  Flexible  Contaiiter  held 
by  Abbott  Laboratories,  D-389  Bldg. 
AP30,  200  Abbott  Park  Rd.,  Abbott  Park, 
IL  60064-3537.  This  docimient  confirms 
that  approval  of  NDA  19-339  is  still  in 
effect,  and  that  the  withdrawal  of 
approval  of  the  NDA  was  in  error. 
EFFECTIVE  DATE:  September  25, 1997. 
FOR  FURTHER  MPORMATION  CONTACT: 
Olivia  A.  PritzlaCf,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  N4D  20857.  301-594- 
2041. 

In  FR  Doc.  97-25369,  appearing  at 
page  50387  in  the  Fedwal  Register  of 
Thursday,  September  25, 1997,  the 
following  correction  is  made:  On  page 
50388,  in  the  table,  the  entry  for  NDA 
19-339  is  removed. 

Dated:  October  9, 1997. 
Janet  Wooocock, 

Director,  Canter  for  Drug  Evaluation  and 
Research. 

[FR  Doc  97-28012  Filed  10-22-97;  8:45  am) 
oooc  «t«s-ai-F 


DEPARTMBn'  OF  HEALTH  AND 
HUMAN  SBfVICES 


PubHc  Health  Sarvtca 


Canlefs  for  DIaaaaa  Control  and 
f>ra¥antlon;  Statement  o>  Ocgantaatfon. 
Functions,  and  Deiegationa  of 
Auttwrity 

Part  C  (Centers  for  Disease  Control 
And  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
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Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14,  1980,  and  corrected  at  45  FR 
69296.  October  20,  1980,  as  amended 
most  recently  at  62  FR  46751,  dated 
September  4,  1997)  is  amended  to 
reflect  a  change  in  the  official 
administrative  code  for  the  OfBce  of 
Communication.  Centers  for  Disease 
Control  And  Prevention,  as  published  at 
62  FR  29142,  dated  May  29.  1997. 

Section  C-B,  Organization  and 
Functions,  is  here^  amended  as 
follows: 

Following  the  title  for  the  Office  of 
Communication,  change  the  official 
standard  administrative  code 
designation  from  (CA3)  to  (CAA). 

Following  the  title  for  the  Office  of  the 
Director,  Office  of  Communication, 
change  the  official  standard 
administrative  code  designation  from 
(CA31)  to  (CAAl). 

Following  the  title  for  the  Division  of 
Heahh  Communication,  Office  of         , 
Communication,  change  the  official 
standard  administrative  code 
designation  from  (CA32)  to  (CAA2). 

Following  the  title  for  the  Division  of 
Media  Relations,  (^fice  of 
Communication,  change  the  official 
standard  administrative  code 
designation  from  (CA33)  to  (CAA3). 

Dated:  October  7. 1997. 
David  Salcter. 
Director. 
(FR  Doa  97-28083  Filed  10-22-97;  8:45  ami 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substanc*  AbuM  and  Mwitai  H«tfth 
Sarvtcas  Administration 

Onica  for  Woman's  larvloai:  Notfea  of 


Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Advisory  Committee  for  Women's 
Services  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  in  November.  1997. 

The  meeting  of  the  Advisory 
Committee  for  Women's  Services  will 
include  a  discussion  of  and  update  on 
policy  and  program  issues  relating  to 
women's  substance  abuse  and  mental 
health  service  needs  at  SAMHSA, 
including  the  SAMHSA  fiscal  year  1998 
budget  and  reauthorization;  women  in 
senior  level  positions  at  SAMHSA; 
gender  issues  in  SAMHSA's  managed 
care  activities;  FY  98  Knowledge 
Development  and  Application  Grants; 
and  future  women's  policy  and  program 


directions  at  SAMHSA.  Public 
comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  Contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

A  summary  of  the  meeting  and/or  a 
roster  of  committee  members  may  be 
obtained  from:  Pamela  M.  Peny. 
Executive  Secretary,  Advisory 
Committee  for  Women's  Services.  Office 
for  Women's  Services,  SAMHSA, 
Parkkwn  Building.  Room  13-99,  5600 
Fishers  Lane,  Rockville.  Maryland 
20857,  Telephone:  (301)  443-5184. 

Substantive  information  may  be 
obtained  from  the  contact  whose  name 
and  telephone  number  is  listed  below. 

Committee  Name:  Advisory 
Committee  for  Women's  Services. 

Meeting  Date(s):  November  17-18. 
1997. 

Place:  Versailles  I  Room.  Holiday  Iim 
Hotel — Bethesda.  8120  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Open:  November  17:  9:00  a.m.  to  5:00 
p.m.  Novemlier  18:  8:30  a.m.  to  12:00 
p.m. 

Contact:  Pamela  M.  Perry.  Room  13- 
99,  Parklawn  Building.  Telephone  (301) 
443-5184. 

Oited:  October  17. 1997. 
JeriLipov. 

Committee  ktanagement  Officer,  Sulxtance 
Abuse  and  Mental  Health  Serrices 
Administratioa. 

(FR  Doc.  97-28013  Filed  10-22-97;  8:45  ami 
aujNQ  coK  4ia-a»-^ 


DEPARTMENT  OF  THE  MTERIOR 

Fish  and  WiMifa  Sarvica 

Endangarad  and  Thraatonad  WHdtlfe 
and  Plants;  Extanaion  of  Listing 
Priority  Guidanca  for  Fiscal  Yaar  1997 

AOGNCY:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice. 


The  U.S.  Fish  and  WUdlife 
Service  (Service)  announces  an 
extension  of  the  fiscal  year  (FY)  1997 
guidance  for  assigning  relative  priorities 
to  listing  actions  conducted  under 
section  4  of  the  Endangered  Species  Act 
of  1973.  as  amended  (16  U.S.C  1531  et 
seq.)  (Act).  The  FY  1997  guidance  will 
remain  in  effect  until  the  FY  1998 
appropriations  bill  for  the  Department 
of  the  Interior  becomes  law  and  new 
final  guidance  is  published  jn  the 
Federal  Register. 

ADDRESSES:  Questions  concerning  this 
notice  should  be  submitted  to  the  Chief. 
Division  of  Endangered  Species.  U.S. 


Fish  and  Wildlife  Service.  1849  C  Street. 
N.W..  Mail  Stop  452  ARLSa 
Washington.  D.C.  20240. 
FOR  FURTHER  aVOfWATION  CONTACT:  E. 
LaVeme  Smith.  Chief.  Division  of 
Endangered  Species  (see  ADDRESSES 
section)  (telephone  703/358-2171). 

SUPPLBBfTARY  MFORMATKM: 

Backgroond 

The  Service  adopted  guidelines  on        . 
September  21. 1983  (48  FR  43098).  that  ^ 
govern  the  assignment  of  priorities  to 
species  under  consideration  for  listing 
as  endangered  or  threatened  under 
section  4  of  the  Act.  The  Service 
adopted  those  guidelines  to  establish  a 
rational  system  for  allocating  available 
appropriations  to  the  highest  priority 
species  when  adding  species  to  the  lists 
of  endangered  or  threatened  wildlife 
and  plants  or  reclassifying  threatened 
species  to  endangered  status.  The 
system  places  greatest  importance  on 
the  immediacy  and  magnitude  of 
threala,  but  also  fiu:tor8  in  the  level  of 
taxonomic  distinctiveness  by  assigning 
priority  in  descending  order  to 
monotypic  genera,  full  species,  and 
subspecies  (or  equivalently.  distinct 
population  segments  of  vertebrates). 
However,  this  system  does  not  provide 
for  prioritization  among  di^erent  listing 
actions  such  as  preliminary 
determinations,  proposed  listings,  and 
final  listings. 

The  enactment  of  Pub.  L.  104-6  in 
April,  1995,  rescinded  $1.5  million  from 
the  Service's  budget  for  carrying  out 
listing  activities  through  the  remainder 
of  FY  1995.  Pub.  L.  104-6  prohibited  the 
expenditure  of  the  remaining 
appropriated  funds  for  final 
determinations  to  list  species  or 
designate  critical  habitat  which,  in 
effect,  placed  a  moratorium  on  those 
activities.  The  net  effect  of  the 
moratorium  and  reductions  in  funding 
was  that  the  Service's  listing  program 
was  essentially  shut  down.  The 
moratorium  on  final  listings  and  the 
budget  constraints  remained  in  effect 
until  April  26, 1996.  when  President 
Clinton  approved  the  Omnibus  Budget 
Reconciliation  Act  of  1996  and 
exercised  the  authority  that  the  Act  gave 
him  to  waive  the  moratorium.  At  that 
time,  the  Service  had  accrued  a  backlog 
of  proposed  listings  for  243  species.  The 
extremely  limited  funding  available  to 
the  Service  for  listing  activities 
generally  precluded  petition  processing 
and  the  development  of  proposed 
lisQngs  from  October  1,  1995,  through 
April  26.  1996. 

When  the  moratorium  was  lifted  and 
funds  woe  appropriated  for  the 
administration  of  the  listing  program. 
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the  Service  faced  the  considerable  task 
of  allocating  the  available  resources  to 
the  significant  backlog  of  listing 
activities.  The  Service  published  Final 
Listing  Priority  Guidance  for  FY  1997 
on  December  5. 1996  (61  FR  64475).  Tlie 
Listing  Priority  Guidance  system 
employed  4  tiers  for  assigning  relative 
priorities  to  listing  actions  to  be  carried 
out  under  section  4  of  the  Act  Tier  1 , 
the  processing  of  emergency  listings  for 
species  facing  a  significant  risk  to  their 
well-being,  remains  the  Service's 
highest  priority.  The  processing  of  final 
decisions  on  pending  proposed  listings 
is  assigned  to  Tier  2.  Tier  3  includes 
resolving  the  conservation  status  of 
species  identified  as  candidates  and 
processing  90-day  or  12-month 
administrative  findings  on  petitions  to 
list  or  reclassify  species  from  threatened 
to  endangered  status.  Preparation  of 
proposed  or  final  critical  habitat 
designations,  and  processing  of 
reclassifications,  which  provide  little  or 
no  additional  conservation  benefit  to 
listed  species,  are  assigned  lowest 
priority  (Tier  4). 

While  operating  the  listing  prc^ram 
under  the  Final  FY  1997  Listing  Priority 
Guidance,  the  Service  focused  its 
resources  on  imning  final 
determinations  (Tier  2  listing  activities). 
After  April  1,  1997,  the  Service  began 
implementing  a  more  balanced  listing 
program  and  began  processing  more 
Tier  3  listing  actions.  The  continuing 
(though  reduced)  backlog  and  funding 
limitations  underscore  the  need  to 
maintain  program-wide  biologically 
sound  priorities  to  guide  the  allocation 
of  limited  resources. 

Extensioii  of  Liafliag  Pribrity^Goidanoe 
for  Fiscal  Year  1997 

The  Department  of  the  Interior  has  not 
yet  received  a  FY  1998  appropriation. 
Under  the  current  continuing 
resolution,  the  Service  continues  to 
operate  at  FY  1997  funding  levels.  Until 
the  FY  1998  appropriation  is  enacted, 
the  funding  level  for  the  endangered 
species  listing  activity  remains 
unknown,  and  issuance  of  FY  1998 
listing  priority  guidance  remains 
premature.  Therefore,  until  the 
Department  of  the  Interior's  1998 
appropriatioa  becomes  law  and  final 
Listing  Priority  Guidance  for  FY  1998  is 
published  in  the  Federal  Register,  the 
Service  will  continue  to  follow  the  FY 
1997  guidance,  issued  on  December  5, 
1996.  The  Service  will  announce  new 
proposed  guidance  as  promptly  as 
possible  after  the  FY  1998 
appropriations  bill  for  the  Department 
of  the  Interior  is  approved  and  becomes 
law. 


Authority 

The  authority  for  this  notice  is  the 
Endangered  Species  Act  of  1973.  as 
amended.  16  U.S.C  1531  et  seq. 

Dated:  October  17. 1997. 
Janie  Rappaport  CUfk. 
Director,  U.S.  Fish  and  WildUfe  Service. 
[FR  Doc.  97-28171  Filed  10-20-97;  3:26  pm] 
aajuMQ  oooc  4310-aB-p 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Sarvica 

Preparation  of  an  Environmental 
imiMet  gfalameiU  in  Anticipation  of 
Receiving  a  Permit  Application  to 
Incidentally  Take  TItreatened  and 
Endangered  Speciea  in  Aaaociation 
With  the  Kem  County  Valley  Floor 
Habitat  Conservation  PImi  for  Kem 
County,  Califomia 

AOacv:  Fish  and  WUAiie  Service; 

Interior. 

ACTION:  f4otice  of  intent  to  prepare  an 

environmental  impact  statement  and  to 

hold  a  public  scoping  meeting. 


':  The  Fish  and  Wildlife  Service 
has  under  consideration  for  approval 
the  draft  Kem  County  Valley  Floor 
Habitat  Conservation  Plan  (Han)    * 
submitted  by  Kem  Coimty,  California. 
This  30-year  Plan,  developed  by  Kem 
County  and  six  other  participating 
agencies,  is  expected  to  accompany  a 
future  application  to  the  Service  for  a 
permit  under  Section  10(a)  of  the 
Endangered  Species  Act  that  would 
authorize  incidental  take  of  listed 
species.  In  addition,  it  is  expected  the 
applicants  will  request  implementing 
agreements.  It  is  anticipated  that  the 
implementing  agreements  will  include 
provisions  for  species  that  may  be  listed 
in  the  future.  In  response  to  the 
proposed  Plan,  the  Service  intends  to 
prepare  a  joint  Environmental  Impact 
Statement/Environmental  Impact  Report 
pursuant  to  the  National  Environmental 
Policy  Act  and  the  California 
Environmental  Quality  Act  The  Plan 
covers  about  3,110  square  miles  of  land 
with  major  uses  including  natural  open 
space,  oil  and  gas  production,  ferming, 
ranching,  agricultural  water  conveyance 
and  storage,  urban  development  and 
other  activities.  The  Plan  addresses 
various  sensitive  plant  and  animal 
species  and  their  habitats.  The  Plan 
creates  a  framework  for  the  issuance  of 
permits  and  other  authorizations  under 
the  Federal  and  Califomia  Endangered 
Species  Acts.  , 

This  notice  describes  the  proposed 
action  and  possible  alternatives,  notifies 
the  public  of  a  scoping  meeting,  invites 


public  participation  in  the  scoping 
process  for  preparing  the  joint 
Environmental  Impact  Statement/ 
Report,  solicits  writt«i  comments,  and 
identifies  the  Service  official  to  whom 
questions  and  comments  concerning  the 
•  proposed  action  and  the  joint 
Environmental  Impact  Statement/Report 
maybe  directed. 

DATES:  A  public  scoping  meeting  will  be 
held  at  1:00  p.m.  on  November  4.  1997, 
at  the  Kem  County  Public  Services 
Building,  2700  M  Street,  First  Floor 
Conference  Room,  Bakersfield, 
California.  Oral  comments  will  be 
received  during  the  scoping  meeting. 
Written  comments  are  encouraged  and 
should  be  received  on  or  before 
November  21. 1997,  at  the  address 
below. 

ADDRESSES:  Information,  comments,  or 
questions  related  to  preparation  of  the 
joint  Environmental  Impact  Statement/ 
Report  and  the  National  Environmental 
Policy  Act  process  should  be  submitted 
to  Mr.  Steve  Strait,  Kem  Coimty 
Planning  Department,  2700  M  Street,' 
Suite  100,  Bakersfield,  Califomia  93301. 
telephone  (805)  862-8600.  Written 
comments  also  may  be  sent  by  facsimile 
to  telephone  (805)  862-8601. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Peter  Ctoss,  Sacramento  Fish  and 
Wildlife  Office.  3310  El  Camino 
Avenue.  Suite  130.  Sacramento. 
Califomia  95821,  telephone  (916)  979- 
2725.  Documents  also  will  be  available 
for  public  inspection  by  appointment 
during  normal  business  hours  (8:00  ajn. 
to  5:00  p.m..  Monday  through  Friday)  at 
the  above  noted  Kem  County  Planning 
Department  office. 

SUPPLBSfTARY  INFORMATION: 
Background 

The  Plan  area,  generally  described  as 
the  San  Joaquin  Valley  floor,  is  bounded 
by  Kom  County  and  San  Luis  Obi^x) 
County  boundaries  to  the  west.  Kings 
and  Tulare  counties  to  the  north,  and 
the  2,000-foot  elevation  contour  to  the 
east  and  south.  The  Plan  generally  does 
not  address  Metropolitan  Bakersfield 
with  the  exception  of  oil  and 
agricultural  activities,  or  several  smaller 
areas  that  are  covered  imder  separate 
conservation  planning  efforts. 

The  Plan  aadresses  32  sp>ecies, 
including  18  animals  and  14  plants 
identified  as  species  of  concern.  Of  the 
wildlife  species,  five  receive  particular 
attention  due  to  their  distribution 
within  the  Plan  area.  They  are:  the 
blunt-nosed  leopard  lizard  [Gambelia 
silas),  San  Joaquin  antelope  squirrel 
(iliiunospennop/uVus  ne/sonj),  Tipton 
kangaroo  rat  [Dipodomys  nitratoides 
nitratoides),  giant  kangaroo  rat 
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[Dipodomys  ingens),  and  San  Joaquin 
kit  fox  (Vulpes  macroUs  mutica);  all  of 
these,  with  the  exception  of  the  squirrel, 
are  listed  as  endangered  under  the 
Federal  Endangered  Species  Act  The 
plant  species  of  concern  are  generally 
concentrated  in  a  limited  number  of 
locations  siich  as  existing  refuges  and 
reserves,  the  southeastern  portion  near 
Wheeler  Ridge,  and  several  locations  in 
the  lower  foothills  in  the  eastern  portion 
of  the  Plan  area.  The  Plan  provides  long- 
term  protection  of  identified  species 
while  allowing  far  the  economic  growth 
of  the  county.  The  Plan  has  seven  major 
components:  (1)  Habitat  zones;  (2) 
compensation  framework;  (3)  direct  fee 
payment  option;  (4)  take-avoidance 
measures:  (5)  safety  nets;  (6)  industry/ 
agency  conservation  strategies;  and  (7) 
direct  negotiation  option. 

The  Plan  area  is  divided  into  three 
"Habitat  Zones"  with  lands  cat^orized 
based  on  habitat  value  with  a 
corresponding  conservation  priority. 
The  Red  Zones  are  areas  of  highest 
quality  habitat  for  species  of  concern, 
especially  for  Federal  and  State  listed 
threateneid  and  endangered  wildiila 
species.  A  number  of  rare  plant 
occurrences  also  are  found  in  these 
zones.  The  Green  Zones  provide  the 
second  highest  habitat  quality  and 
generally  include  areas  around  the 
western,  southern,  and  eastern  edges  of 
the  Plan.  White  Zones  comprise  about 
55  percent  of  the  total  Plan  area, 
including  121,219  acres  of  natural,  lass 
valuable  habitat,  and  occur  throughout 
the  central  and  aestam  portions  of  the 
Plan  area.  The  habitat  zones  serve  as  the 
basis  for  the  Compensation  Framework. 

The  Compensation  Framework 
encourages  conservatioo  of  high-quality 
habitat  and  creates  a  system  of 
conservation  credits  based  on  habitat 
quality.  This  component  of  the  Plan  is 
a  pay-as-you-go  mitigation  approach. 
Compensation  will  be  provided  in 
specified  ratios  to  address  the  actual 
take  of  species  habitat.  However,  up- 
front compensation  is  specified  for  the 
oil  and  agricultural  coiuervatioo 
strategies. 

Dir^t  Fee  Payment  is  an  option 
provided  to  p>roiect  proponmits 
involving  payment  of  fee  based  on 
conservation  credits. 

Take-avoidance  Measures  are 
included  in  the  Plan  to  reduce  the 
likelihood  and  magnitude  of  direct  loss 
of  the  five  wildlife  species  noted  above. 

Safety  Nets  are  part  of  the  Rare  Plant 
Conservation  Strategy  designed  to 
protect  specific  plant  species  with 
localised  and  restricted  distributions. 

Industry/ Agency  Conservation 
Strategies  address  the  potential  for 
incidental  take  of  species  of  concern 


that  may  occur  with  certain  activities 
associated  with  major  land  uses  in  the 
Plan  area  (e.g.,  oil  and  gas,  agriculture, 
water  conveyance  systems,  ranching, 
and  urban  development). 

The  Direct  Negotiation  Option  allows 
a  project  proponent  to  address  the  issue 
of  Federal  and  California  Fjidangwed 
Species  Act  compliance  with  the 
Service  and  California  Department  of 
Fish  and  Game,  respectively, 
independently  of  other  Plan  provisions. 

The  joint  Environmental  Impact 
Statement/Report  wrill  consider  the 
proposed  action  (issuance  of  a  Section 
10(a)  Endangered  Species  Act  permit  for 
the  Plan)  and  a  reasonable  range  of 
alternatives  derived  from  conservation 
and  compensation  approaches 
considered  during  fonnulation  of  the 
Plan: 

Ahemative  1 — No  Action.  This 
alternative  assumes  compliance  with 
the  Fednal  and  California  Endangered 
Species  Acts  on  a  proiect-by-prc^ect 


Ahemative  2 — Initial  Compensation. 
This  alternative  would  establish 
compensation  and  take-avoidance 
formulas  applicable  to  all  permitted 
activities  allowed  in  each  of  the  three 
habitat  zones.  Development  projects  in 
each  zone  would  be  required  to  provide 
compensation,  and  in  some  cases 
identify  and  secure  options  to  piirchase 
suitable  habitat  land  for  which 
conservation  credits  would  be  received. 
The  supplementary  credits  could  be 
banked  and  sold  to  other  developera 
needing  habitat  conservation  credits. 

Alternative  3 — Protect  and  Release. 
This  alternative  incorporates  a  release 
ratio  limit  of  one  acre  of  development 
for  every  nine  acres  of  permanently 
protected  kand  in  the  Red  Zones  only.  It 
also  requires  a  compensation  ratio 
unique  to  each  of  the  three  zones  for 
habitat  disturbance. 

Ahemativt  4—HalHtat  Transaction 
Method.  This  a'  'emative  would  assign  a 
relative  conservation  credit  value  per 
acre  within  each  habitat  zone.  A 
compensation  ratio  of  not  more  than  3:1, 
based  on  consovatifm  credits,  would  be 
used  to  determine  compensatory 
requirements.  Credits  would  be 
generated  by  the  permanent 
preservation  of  habitat,  restoration, 
granting  of  conservation  easements,  and 
other  measures.  The  value  of  the  credits 
and  the  amount  of  required 
comp>ensation  would  be  based  on  the 
conservation  value  of  the  land  presorved 
and  developed,  respectively. 

Environmental  review  of  the  Plan  will 
be  conducted  in  accordance  with  the 
requirements  of  National  Environmental 
Policy  Act,  as  amended  (42  U.S.C.  4321 
et.  seq.).  National  Environmental  Policy 


Act  r^ulations  (40  CFR  parts  1500- 
1508),  other  appropriate  regulations, 
and  Service  procedures  for  compliance 
with  those  regulations.  This  notice  is 
being  furnished  in  accordance  with 
Section  1501.7  of  the  National 
Environmental  Policy  Act  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the  joint 
Environmental  Impact  Statement/ 
Report. 

Comments  and  participation  in  the 
scoping  process  are  solicited.  The 
primary  purpose  of  the  scoping  process 
is  to  identify  rather  than  debate  any 
significant  issues  related  to  the 
proposed  action.  Interested  persons  are 
encouraged  to  attend  the  pimlic  scoping 
meeting  to  identify  and  discuss  issues 
and  alternatives  that  should  be 
addressed  in  the  joint  Environmental 
Impact  Statement/Report.  The  proposed 
agenda  for  this  focilitated  meeting 
includes  a  summary  of  the  proposed 
action;  status  of  the  threats  to  subject 
species:  and  tentative  issues,  concerns, 
opportimities,  and  alternatives. 
Additional  public  meetings  will  be 
conducted  on  later  dates  to  provide 
more  opportiinities  to  comment  on  the 
draft  Environmental  Impact  Statement/ 
Report. 

Dated:  Octobar  15. 1997. 
DMWaalhan. 

Regional  Director.  Region  1,  Portland,  Oiegpn. 
(FR  Doc.  97-28085  Filed  10-22-97;  8:45  am) 
lOOOC  491»4S-» 


DEPARTMENT  OF  THE  INTERIOR 

Bur— u  oUndton  AIMra 

MlPMn  ciiuiMs  iiecognizeo  ana  ciigRMa 
nacaiw  Skaoncas  rrom  wta  unnao 
Buraau  of  Indian  AfMra 


AOENCV:  Bureau  of  Indian  Affairs. 
ACTION:  Notice. 


r:  Notice  is  herdiy  given  of  the 
current  list  of  tribal  entities  recognized 
and  eligible  for  funding  and  services 
from  the  Bureau  of  Indian  Afiiairs  by 
virtue  of  their  status  as  Indian  tribes. 
This  notice  is  published  pursuant  to 
Section  104  of  the  Act  of  November  2, 
1994  (Pub.  L.  103-454;  108  Stat  4791. 
4792). 

FOA  RMTHER  WTOnHATION  CONTACT: 
Daisy  West.  Bureau  of  Indian  Affairs. 
Division  of  Tribal  Government  Servicas, 
MS-4641-MIB,  1849  C  Street.  NW, 
Washington,  DC  20240.  Telephone     ^ 
number.  (202)  208-2475. 
SUPPLaCNTARY  MFONMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  to  the  Assistant. 
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Secretary — Indian  AfEairs  under  25 
U.S.C.  2  and  9  and  209  DM  8. 

Published  below  are  lists  of  federally 
acknowledged  tribes  in  the  contiguous 
48  states  and  in  Alaska.  The  list  is 
updated  from  the  last  such  list 
published  in  November  13, 1996  (61  FR 
58211),  to  include  name  changes  or 
corrections.  There  have  been  no  new 
tribal  entities  added  to  the  list  The 
listed  entities  are  acknowledged  to  have 
the  immunities  and  privileges  available 
to  federally  acknowledged  Indian  tribes 
by  virtue  of  their  govemment-to- 
govemment  relationship  with  the 
.United  States  as  well  as  the 
responsibilities,  powers,  limitations  and 
obligations  of  such  tribes.  We  have, 
howrever,  continued  the  practice  of 
tisting  the  Alaska  Native  entities 
separately  solely  for  the  purpose  of 
facilitating  identification  of  them  and 
refisrence  to  them  ^ven  the  large 
number  of  complex  Native  nanoes. 

Indian  Tribal  Entities  Within  Hie 
Cootiguaas  48  States  Recognized  and 
Eligflile  to  Receive  Services  From  the 
United  States  BureaH  of  Indian  Affiiin 

Absentee-Shawnee  Tribe  of  Indians  of 

Oklahoma 
Ague  Caliente  Band  of  Cahuilla  faidians 

of  the  Agua  Caliente  Indian 

Reservation.  California 
Ak  Chin  Indian  Conmiunity  of  Papago 

Indians  of  the  Maricopa.  Ak  Chin 

Reservation,  Arizona 
Alabama-Coushatta  Tribes  of  Texas 
Alabama-Quassarte  Tribal  Town  of  the 

Creek  Nation  of  Oklahoma 
Alturas  Indian  Rancheria  of  Pit  River 

Indians  of  California 
Apache  Tribe  of  Oklahoma 
Arapahoe  Tribe  of  the  Wind  River 

Reservation,  Wyoming 
Aroostook  Band  of  Micmaclndians  of 

Maine 
Assinihoine  and  Sioux  Tribes  of  the  Fort 

Peck  Indian  Reservation,  Montana 
Augtistine  Band  of  Cahuilla  Mission 

Indians  of  the  Augustine 

Reservation,  California 
Bad  River  Band  of  the  Lake  Superior 

Tribe  of  Chippewa  Indians  of  the 

Bad  River  Reservation,  Wisconsin 
Bay  Milb  Indian  Community  of  the 

Sault  Ste.  Marie  Band  of  Chippewa 

Indians.  Bay  Mills  Reservation. 

Michigan 
Bear  River  Band  of  the  Rohnerville 

Rancheria  of  California 
Beny  Creek  Rancheria  of  Maidu  Indians 

of  California 
Big  Lagoon  Rancheria  of  Smith  River 

Indians  of  California 
Big  Pine  Band  of  Owens  Valley  Paiute 

Shoshone  Indians  of  the  Big  Pine 

Reservation.  California 
Big  Sandy  Rancheria  of  Mono  Indians  of 

California 


Big  Valley  Rancheria  of  Pomo  k  Pit 

River  Indians  of  California 
Blackfoet  Tribe  of  the  Blackfoet  Indian 

Reservation  of  Montana 
Blue  Lake  Rancheria  of  CaUfomia 
Bridgeport  Paiute  Indian  Colony  of 

Califixnia 
Buena  Vista  Rancheria  of  Me-Wuk 

Indians  of  California 
Bums  Paiute  Tribe  of  the  Bums  Paiute 

Indian  Colony  of  Oregon 
Cabazon  Band  of  Cahuilla  Mission 

Indians  of  the  Cabazon  Reservation, 

California 
Cachil  DeHe  Band  of  Wintun  Indians  of 

the  Colusa  Indian  Community  of 

the  Colusa  Rancheria,  California 
Caddo  Indian  Tribe  of  Oklahoma 
Cahuilla  Band  of  Mission  Indians  of  the 

Cahuilla  Reservation,  California 
Cahto  Indian  Tribe  of  the  Laytonville 

Rancheria,  California 
Campo  Band  of  Diegueno  Mission 

Indians  of  the  Campo  indian 

Reservation,  California 
Capitan  Grande  Band  of  Diegueno 

Mission  Indians  of  California: 
Barona  Group  of  Capitan  (kande  Band 

of  k^ssion  Indians  of  the  Barona 

Reservation,  California 
Viejas  (Baron  Long)  Group  of  Capitan 

&ande  Band  of  Mission  Indians  of 

the  Viejas  Reservation,  California 
Catawba  Indian  Nation  (aka  Catawba 

Tribe  of  South  Carolina) 
Cayiiga  Nation  of  New  York 
Cedanrille  Rancheria  of  Northern  Paiute 

IndinTut  of  California 
Chemehuevi  Indian  Tribe  of  the 

Chemehuevi  Reservation,  California 
Cher-Ae  Heights  Indian  Community  of 

the  Trinidad  Rancheria,  California 
Cherokee  Nation  of  Oklahoma 
Cheyenne- Arapaho  Tribes  of  Oklahoma 
Cheyenne  River  Sioux  Tribe  of  the 

Cheyenne  River  Reservation.  South 

Dakota 
Chickasaw  Nation,  Oklahoma 
Chicken  Ranch  Rancheria  of  Me-Wuk 

irrrfinTig  of  California 
Chippewa-Cree  Indians  of  the  Rocky 

Boy's  Reservation,  Montana 
Chitimarha  Tribe  of  Louisiana 
Choctaw  Nation  of  Oklahoma 
Citizen  Potawatcnni  Nation,  Oklahoma 
Cloverdale  Rancheria  of  Pomo  Indians 

of  California 
Coast  Indian  Community  of  Yurok 

Indians  of  the  Resighini  Rancheria. 

California 
Cocopah  Tribe  of  Arizona 
Coeur  D'Alene  Tribe  of  the  Coeur 

D'Alene  Reservation,  Idaho 
Caid  Springs  Ranciieria  of  Mono  Indians 

of  California 
Colorado  River  Indian  Tribes  of  the 

Colorado  River  Indian  Reservation. 

Arizona  and  California 
Comanche  Indian  Tribe,  Oklahoma 


Confederated  Salish  ft  Kootenai  Tribes 

of  the  Flathead  Reservation. 

Montana 
Confederated  Tribes  of  the  Chehalis 

Reservation,  Washington 
Confederated  Tribes  of  the  Colville 

Reservation.  Washington 
Confederated  Tribes  of  the  Coos,  Lower 

Umpqua  and  Siuslaw  Indians  of 

Oregon 
Confederated  Tribes  of  the  Go^ute 

Reservation,  Nevada  and  Utah 
Confederated  Tribes  of  the  Grand  Ronde 

Community  of  Oregon 
Confederated  Tribes  of  the  Siletz 

Reservation,  Oregon 
Confederated  Tribes  of  the  Umatilla 

Reservation,  Oregon 
Confederated  Tribes  of  the  Warm 

Springs  Resovation  of  Oregon 
Confederated  Tribes  and  Bands  of  the 

Yakama  Indian  Nation  of  the 

Yakuna  Reservation,  Washingtcm 
Coquille  Tribe  of  Oregon 
Coitina  indian  Rancheria  of  Wintun 

Indians  of  California 
Couahatta  Tribe  of  T.nniiti<tmi 
03W  Greek  Band  of  Un^xiua  Indians  of 

Oregon 
Coyote  Valley  Band  of  Pomo  Indians  of 

California 
Crow  Tribe  of  Montana 
Crow  Creek  Sioux  Tribe  of  the  Crow 

Creek  Reservation,  South  Dakota 
Cuyapaipe  Community  of  Di^ueno 

Mission  Indians  of  the  Cu3rapaipe 

Reservation,  California 
Death  Valley  Timbi-Sha  Shoshone  Band 

of  California 
Delaware  Tribe  of  Indians,  Oklahoma 
Delaware  Tribe  of  Western  Oklahoma 
Dry  Cre^  Rancheria  of  Pomo  InHumn  of 

California 
Duckwater  Shoshone  Tribe  of  the 

Duckwater  Reservation,  Nevada 
Eastern  Band  of  Cherokee  Indians  of 

North  Carolina 
Eastern  Shawnee  Tribe  of  Oklahoma 
E3em  Indian  Colony  of  Pomo  Indians  of 

the  Sulphur  Bank  Rancheria, 

California 
Elk  Valley  Rancheria  of  California 
Ely  Shoshone  Tribe  of  Nevada 
Enterprise  Rancheria  of  Maidu  Indians 

of  California 
Flandreau  Santee  Sioux  Tribe  of  South 

Dakota 
Forest  County  Potawatomi  Commimity 

of  Wisconsin  Potawatomi  Indians, 

Wisconsin 
Fort  Belknap  Indian  Community  of  the 

Fort  Belknap  Reservation  of 

Montana 
Fort  Bidwell  Indian  Community  of 

Paiute  Indians  of  the  Fort  Bidwell 

Reservation,  California 
F<»t  Independence  Indian  Community 

of  Paiute  Indians  of  the  Fort 

Independence  Reservation. 

California 
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Fort  McDermitt  Paiute  and  Shoshone 

Tribes  of  the  Fort  McDennitt  Indian 

Reservation.  Nevada 
Fort  McDowell  Mohave- Apache  Indian 

Community  of  the  Fort  McDowell 

Indian  Reservation,  Arizona 
Fort  Mojave  Indian  Tribe  of  Arizona. 

California  ft  Nevada 
Fort  Sill  Apache  Tribe  of  Oklahoma 
Gila  River  Pima-Maricopa  Indian 

Community  of  the  Gila  River  Indian 

Reservation  of  Arizona 
Grand  Traverse  Band  of  Ottawa.ft 

Chippewa  Indians  of  Michigan 
Greenville  Rancheria  of  Maidu  Indians 

of  California 
Ckindstone  Indian  Rancheria  of  Wintun- 

Wailaki  Inrfiamt  of  Califomia 
Guidiville  Rancheria  of  California 
Hannahville  Indian  Community  of 

Wisconsin  Potawatomie  Indians  of 

Michigan 
Havasupai  Tribe  oi  the  Havasupai 

Reservation.  Arizona 
Ho-Chunk  Nation  of  Wisctxisin 

(formerly  known  as  the  Wisconsin 

Winnebago  Tribe) 
Hoh  Indian  Tribe  of  the  Hob  Indian 

Reservation.  Washington 
[kmpa  Valley  Tribe  of  the  HoopaJValley 

Reservation,  Califomia 
Hopi  T^ibe  of  Arizona 
Hopland  Baiid  of  Porno  Indians  of  ^e 

Hopland  Rancheria,  California 
Houlton  Band  of  Maliseet  Indians  of 

Maine 
Hualapai  Indian  Tribe  of  the  Hualapai 

Indian  Reservation,  Arizona 
Hmon  Potawatomi.  Inc.,  Michigan 
Ina^  Band  of  Diegueno  Mission  Indians 

of  the  Inaja  and  Cosmit  Reservatioa. 

California 
lone  Band  of  Miwok  Indians  of 

CaliftHnia 
Iowa  Tribe  of  Kansas  and  Nebraska 
Iowa  Tribe  of  Oklahoma 
Jackson  Ranrhwia  of  Me-Wuk  InHMum  a| 

California 
Jamestown  SlGallam  Tiflw.  Washington 
Jamul  Indian  Village  of  Califomia 
Jena  Band  of  Choctaw  Indians, 

Louisiana 
Jicarilla  Apeche  Tribe  of  the  ffrarille 

Apache  Indian  Reservation.  New 

Mexico 
Kaibab  Band  of  Paiute  Indians  of  the 

Kaibab  Indian  Reservation.  Arizona 
Kalispel  Indian  Community  of  the 

Kalispel  Reservation,  Washington 
Karuk  Tribe  of  California 
Kashia  Band  of  Porno  Indians  of  the 

Stewarts  Point  Rancheria.  n^lifriFnja 
Kaw  Nation.  Oklahoma 
Keweenaw  Bay  Indian  Community  of 

L'Anse  and  Ontonagon  Bands  of 

Chippewa  Indians  of  tbe  L'Anse 

Reservation,  Michigan 
Kialegee  Tribal  Town  of  the  Craek 

Indian  Nation  of  Oklahoma 


Kickapoo  Tribe  of  Indians  of  the 

Kickapoo  Reservation  in  Kansas 
Kickapoo  Tribe  of  Oklahoma 
Kickapoo  Traditional  Tribe  of  Texas 
Kiowa  Indian  Tribe  of  Oklahoma 
Klamath  Indian  Tribe  of  Oregon 
Kootenai  Tribe  of  Idaho 
La  )oUa  Band  of  Luiseno  Mission  . 

Indians  of  the  La  Jolla  Reservation. 

California 
La  Posta  Band  of  Diegueno  Mission 

Indians  of  the  La  Posta  Indian 

Reservation.  Califomia 
La  Courte  Oreilles  Band  of  Lake 

Superior  Chippewa  Indians  of  the 

Lac  Courte  Oireilles  Reservation  of 

Wisconsin 
Lac  du  Flambeau  Band  of  Lake  Superior 

Chippewa  Indians  of  the  Lac  du 

Flambeau  Reswvation  of  Wisconsin 
Lac  Vieux  Desert  Band  of  Lake  Superior 

Chippewa  Indians  of  Michigan 
Las  Vegas  Tribe  of  Paiute  Indians  of  the 

Las  Vegas  Indian  Colony,  Nevada 
Little  River  Band  of  Ottawa  Indians  of 

Michigan 
Little  Traverse  Bay  Bands  of  Odawa 

Indians  of  Michigan 
Los  Coyotes  Band  of  Cahuilla  Mission 

Indians  of  the  Los  Coyotes 

Reservation,  Califomia  < 

Lovelock  Paiute  Tribe  of  the  Lovelock 

Indian  Colony,  Nevada 
Lower  Brule  Sioux  Tribe  of  the  Lower 

Brule  Reservation,  South  Dakota 
Lower  Elwha  Tribal  Comoninity  of  the 

Lower  Elwha  Rearavation. 

Washington 
Lower  Sioux  Indian  Community  of 

Minnesota  Mdewakanton  Sioux 

Indians  of  the  Lower  Sioux 

Reservation  in  Minnesota 
Lummi  Tribe  xif  the  Lumrai  Reservation. 

Washington 
Ljrtton  Rancheria  of  Califomia 
Makah  Indian  Tribe  of  the  Makah  Indian 

Reservation.  Washington 
Manchester  Band  of  Pomo  Indians  of  the 

Manchester-Point  Arena  Rancheria. 

Califomia 
Manzanita  Band  of  Diegueno  Mission 

Inrljjinn  of  the  Manzanita 

Reservation.  Califomia 
Mashantucket  Peqoot  Tribe  of 

Connecticiit 
Mechoopda  Indian  Tribe  of  Chico 

Rancheria,  Califomia 
Menominee  Indian  Tribe  of  Wisconsin 
Mesa  Ckande  Band  of  Diegueno  Mission 

Indians  of  the  Mesa  Grande 

Reservation.  Califomia 
Mescalero  Apache  Tribe  of  the 

Mescalero  Reservation,  New  Mexico 
Miami  Tribe  of  Oklahoma 
Miccosukee  Tribe  of  inrfiana  of  Florida 
Middleto%vn  Rancheria  of  Pomo  Indians 

of  Califomia 
Minnesota  Chippewa  Tribe,  Minnesota 

(Six  component  reservations: 


Bois  Forte  Band  (Nett  Lake):  Fond  du 

Lac  Band;  Grand  Portage  Band; 

Leech 
Lake  Band;  Mille  Lacs  Band;  White 

Earth  Band) 
Mississippi  Band  of  Choctaw  Indians, 

Mississippi 
Moapa  Band  of  Paiute  Indians  of  the 

Moapa  River  Indian  Reservation. 

Nevada 
Modoc  Tribe  of  Oklahoma 
Mohegan  Indian  Tr^  of  Connecticut 
Mooretown  Rancheria  of  Maidu  Indians 

of  Califomia 
Morongo  Band  of  Cahuilla  Mission 

Indians  of  the  Morongo  Reservation, 

Califomia 
Mucddeshoot  Indian  Tribe  of  the 

Muckleshoot  Reservation, 

Washington 
Muscogee  (&eek)  Nation,  Oklahoma 
Narragansett  Indian  Tribe  of  Rhode 

Island 
Navajo  Nation  of  Arizona.  New  Mexico 

ft  Utah 
Nei  Perce  Tribe  of  Idaho 
Nisqually  Indian  Tribe  of  the  NisquaHy 

Rasovation.  Washingtoa 
Nooksack  Indian  Tribe  af  Washir^ton 
Northern  Cheyenne  Tribe  of  the 

Northern  Cheyenne  Indian 

Reservation,  Montana 
Nmthfoili  Rancheria  of  Mono  Inriian*  of 

Califomia 
Northwestern  Band  of  Shoshoni  Nation 

of  Utah  (Washakie) 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 

Reservation.  South  Dakota 
Omaha  Tribe  of  Nebraska 
Oneida  Nation  of  New  York 
Oneida  Tribe  of  Wisconsin 
Onondaga  Nation  of  New  Yock 
Osage  Nation  of  Oklahoma 
Ottawa  Tribe  of  Oklahoma 
Otoe-Missouria  Tribe  of  Indians, 

Oklahoma 
Paiute  Indian  Tribe  of  Utah 
Paiute-Shoshone  Indians  of  the  Bishop 

Community  of  the  Bifhop  Colony, 

California 
Paiute-Shoshone  Tribe  of  the  Fallon 

Reservation  and  Colony,  Nevada 
Paiute-Shoshone  Indians  of  the  Lone 

Pine  Community  of  the  Lone  Pine 

Reservation.  Califomia 
Pala  Band  of  Luiseno  Mission  Indians  of 

the  Pala  Reservation,  Califomia 
Pascua  Yaqui  Tribe  of  Arizona 
Paskenta  Band  of  Nomlaki  Indians  of 

Califomia 
Passamaquoddy  Tribe  of  Maine 
Paum&Band  of  Luiseno  Mission  Indians 

of  the  Pauma  ft  Yuima  Reservation, 

Caliibmia 
Pawnee  Indian  Tribe  of  Oklahoma 
Pecbanga  Band  of  Luiseno  Mission 

ifirfiatyt  of  the  Pechaoga 

Reservation,  California 
PeiH>b8cot  Tribe  of  Maine 
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Peoria  Tribe  of  Indians  of  Oklahoma 
Picayune  Rancheria  of  Chukchansi 

Indians  of  Califomia 
Pinoleville  Rancheria  of  Pomo  Indians 

of  Califomia 
Pit  River  Tribe  of  Califomia  (includes 
Big  Bend.  Lookout,  Montgomery 
Greek  &  Roaring  Creek  Rancherias  ft 
XL  Ranch) 
Poarch  Band  of  Creek  Indians  of 

Alabama 
Pokagon  Band  of  Potawatomi  Indians  of 

Michigan 
Ponca  Tribe  of  Indians  of  Oklahoma 
Ponca  Tribe  of  Nebraska 
Port  Gamble  Indian  Commimity  of  the 
Port  Gamble  Reservatioa. 
Washington 
Potter  Valley  Rancheria  of  Pomo  Indiaiu 

of  Califomia 
Prairie  Band  of  Potawatomi  Indians. 

Kansas 
Prairie  Island  Indian  Conununity  of 

Miimesota  Mdewakanton  Sioux 

Indians  of  the  Prairie  Island 

Reservation,  Minnesota 
Pueblo  of  Acoma,  New  Mexico 
Pueblo  of  Cochiti,  New  Mexico 
Pueblo  of  Jemez,  New  Mexico 
Pueblo  of  Isleta,  New  Mexico 
Puri>lo  of  Laguna,  New  Mexico 
Pueblo  of  Nambe,  New  Mexico 
Pueblo  of  Picuris,  New  Mexico 
Pueblo  of  Pojoaque,  New  Mexico 
Pueblo  of  San  Felipe,  New  Mexico 
Pu^lo  of  San  Juan,  New  Mexico 
Pueblo  of  San  Udefonso,  New  Mexico 
Pueblo  of  Sandia,  New  Mexico 
Pueblo  of  Santa  Ana,  New  Mexico 
Pueblo  of  Santa  Clara,  New  Mexico 
Pueblo  of  Santo  Domingo,  New  Mexico 
Pueblo  of  Taos,  New  Mexico 
Pueblo  of  Tesuque,  New  Mexico 
Pueblo  of  Zia,  New  Mexico 
Puyallup  Tribe  of  the  Puyallup 

Reservation,  Washington 
Pyramid  Lake  Paiute  Trite  of  the 

Pyramid  Lake  Reservation,  Nevada 
Quapaw  Tribe  of  Oklahoma 
Quartz  Valley  Indian  Community  of  the 

Quartz  Valley  Reservation  of 

Califomia 
Quechan  Tribe  of  the  Fort  Yuma  Indian 

Reservation,  Califomia  &  Arizona 
Quileute  Tribe  of  the  Quileute 

Reservation,  Washington  > 
Quinault  Tribe  of  the  Quinault 

Reservation,  Washington 
Ramona  Band  or  Village  of  Cahuilla 

Mission  Indians  of  Califomia 
Red  QiB  Band  of  Lake  Superior 

Chippewa  Indians  of  Wisconsin 
Red  Lake  Band  of  Chippewa  Indians  of 

the  Red  Lake  Reservation. 

Minnesota 
Redding  Rancheria  of  Califomia 
Redwood  Valley  Rancheria  of  Pomo 

Indians  of  Califomia 
Reno-Sparks  Indian  Colony,  Nevada 


Rincon  Band  of  Luiseno  Mission  » 

Indians  of  the  Rincon  Reservation, 

Califomia 
Robinson  Rancheria  of  Pomo  Indians  of 

Califomia 
Rosebud  Sioux  Tribe  of  tbe  Rosebud 

Indian  Resovation.  South  Dakota 
Round  Valley  Indian  Tribes  of  the 

Round  Valley  Reservation. 

Califomia  (formerly  known  as  the 

Covelo  Indian  Community) 
Rumsey  Indian  Rancheria  of  Wintun 

Indians  of  Califomia 
Sac  ft  Fox  Tribe  of  the  Mississippi  in 

Iowa 
Sac  ft  Fox  Nation  of  Missouri  in  Kansas 

and  Nebraska 
Sac  ft  Fox  Nation,  Oklahoma 
Saginaw  Chippewa  Indian  Tribe  of 

Michigan,  Isabella  Reservation 
Salt  River  Pima-Maricopa  Indian 

Community  of  the  Salt  River 

Reservation,  Arizona 
Samish  Indian  Tribe,  Washington 
San  Carlos  Apeche  Tribe  of  the  San 

Carlos  Reservation,  Arizona 
San  Juan  Southem  Paiute  Tribe  of 

Arizona 
San  Manual  Band  of  Serrano  Mission 

Indians  of  the  San  Manual 

Reservation,  Califomia 
San  Pasqual  Band  of  Diegueno  ^ssion 

Indians  of  Califomia 
Santa  Rosa  Indian  Community  of  the 

Santa  Rosa  Rancheria,  Califomia 
Santa  Rosa  Band  of  Cahuilla  Mission 

Indians  of  the  Santa  Rosa 

Reservation,  Califomia 
Santa  Ynez  Band  of  Chumash  Mission 

Indians  of  the  Santa  Ynez 

Reservation,  Califomia 
Santa  Ysabel  Band  of  Diegueno  Mission 

Indians  of  the  Santa  Ysabel 

Reservation,  Califomia 
Santee  Sioux  Tribe  of  the  Santee 

Reservation  of  Nebraska 
Sauk-Suiattle  Indian  Tribe  of  ' 

Washington 
Sault  Ste.  Marie  Tribe  of  Chippewa 

Indians  of  Michigan 
Scotts  Valley  Band  ofPomo  Indiaiu  of 

Califomia 
Seminole  Nation  of  Oklahoma 
Seminole  Tribe  of  Florida,  Dania,  Big 
C)rpress  ft  Brighton  Reservations 
Seneca  Nation  of  New  York 
Seneca-Cayuea  Tribe  of  Oklahoma 
Shako{>ee  Mdewakanton  Sioux 

Community  of  Miimesota  (Prior 
Lake) 
Sheep  Ranch  Rancheria  of  Me-Wuk 

Indians  of  Califomia 
Sherwood  Valley  Rancheria  of  Pomo 

Indians  of  California 
Shingle  Springs  Band  of  Miwok  Indians. 
Shingle  Springs  Rancheria  (Verona 
Tract),  Califomia 
Shoalwater  Bay  Tribe  of  the  Shoahvater 
Bay  Indian  Reservation. 
Washington 


Shoshone  Tribe  of  the  Wind  River 

Reservation,  Wyoming 
Shoshone-Bannock  Tribes  of  the  Fmt 

Hall  Reservation  of  Idaho 
Shoshone-Paiute  Tribes  of  the  Duck 

Valley  Reservation,  Nevada 
Sisseton-Wahpeton  Sioux  Tribe  of  the 
Lake  Traverse  Resovation,  South 
Dakota 
Skokomish  Indian  Tribe  of  the 
Skokomish  Reservation, 
Washington 
Skull  Valley  Band  of  Goshute  Indiaiu  of 

Utah 
Smith  River  Rancheria  of  Califomia 
Solx^  Band  of  Luiseno  Mission 

Indians  of  the  Soboba  Resovatioo. 
Califomia 
Sokaogon  Chippewa  Community  of  the 
Mole  Lake  Band  of  Chippewa 
Indians,  Wisconsin 
Southem  Ute  Indian  Tribe  of  the 

Southran  Ute  Reservatioii,  Colorado 
Spirit  Lake  Tribe,  North  Dakota 

(formerly  known  as  the  Devils  Lake 
Sioux  Tribe) 
Spokane  Tribe  of  the  Spokane 
Reservation,  Washington 
Squaxin  Island  Tribe  of  the  Squaxin 
Island  Reservation,  Washington 
St  Croix  Chippewa  Indians  of 

Wisconsin,  St.  Croix  Reservation 
St  Regis  Band  of  Mohawk  Indians  of 

New  York 
Standing  Rock  Sioux  Tribe  of  North  ft 

South  Dakota 
Stockbridge-Munsee  Community  of 
Mohican  Indians  of  Wisconsin 
Stillaguamish  Tribe  of  Washington 
Summit  Lake  Paiute  Tribe  of  Nevada 
Suquamish  Indian  Tribe  of  the  Port 

Madison  Reservation,  Washington 
Susanville  Indian  Rancheria  of  Paiute, 
Maidu.  Pit  River  ft  Washoe  Indians 
of  California 
Swinomish  Indians  of  the  Swinomish 

Reservation,  Washington 
Sjrcuan  Band  of  Diegueno  Mission 

Indians  of  Califomia 
Table  Bluff  Rancheria  of  Wiyot  Indians 

of  Califomia 
Table  Mountain  Rancheria  of  Califomia 
Te-Moak  Tribe  of  Westem  Shoshone 

Indians  of  Nevada 
Thlopthlocco  Tribal  Town  of  the  Creek 

Nation  of  Oklahoma 
Three  Affiliated  Tribes  of  the  Fort 

Berthold  Reservation,  North  Dakota 
Tohono  O'odham  Nation  of  Arizona 
Tonawanda  Band  of  Seneca  Indians  of 

NewYoA  * 

Tonkawa  Tribe  of  Indians  of  Oklahoma 
Tonto  Apache  Tribe  of  Arizona 
Torres-Martinez  Band  of  Cahuilla 
Mission  Indians  of  Califomia 
Tule  River  Indian  Tribe  of  the  Tula 
River  Reservation,  California- 
Tulalip  Tribes  of  the  Tulalip 
Reservation,  Washington 
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Tunica-Bik»d  Indian  Tribe  of  Louisiana 
Tuolumne  Band  of  Me-Wuk  Indians  of 

the  Tuoliunne  Ranchisria  of 

California 
Turtle  Mountain  Band  of  Chippewa 

Indians  of  North  Dakota 
Tuscarora  Nation  of  New  York 
Twenty-Nine  Palms  Band  of  Luiseno 

Mission  Indians  of  California 
United  Auburn  Indian  Community  of 

the  Aubiun  Ranchoia  of  California 
United  Keetoowah  Band  of  Cherokee 

Indians  of  Oklahoma 
Upper  Lake  Band  of  Porno  Indians  of 

Upper  Lake  Rancheria  of  Caiifiomia 
Upper  Sioux  Indian  Community  of  the 

Upper  Sioux  Reservation. 

Minnesota 
Upper  Skagit  Indian  Tribe  of 

Washington 
Ute  Indian  Tribe  of  the  Uintah  &  Ouray 

Reservation,  Utah 
Ute  Mountain  Tribe  of  the  Ute  Mountain 

Reservation,  Colorado,  New  Mexico 

ft  Utah 
Utu  Utu  Gwaitu  Paiute  Tribe  of  the 

Benton  Paiute  Reservation. 

California 
Walker  River  Paiute  Tribe  of  the  Walker 

River  Reservation,  Nevada 
Wampanoag  Tribe  of  Gay  Head 

(Aquinnah)  of  Massachusetts 
Washoe  Tribe  of  Nevada  ft  California 

(Carson  Colony,  Dresslerville  ft 

Washoe  Ranches) 
White  Mountain  Apache  Tribe  of  the 

Fort  Apache  Reservation,  Arizona 
Wichita  and  Affiliated  Tribes  (Wichita, 

Keechi,  Waco  &  Tawakonie), 

Oklahoma 
Winnebago  Tribe  of  Nebraska 
Winnemucca  Indian  Colony  of  Nevada 
Wyandotte  Tribe  of  Oklahoma 
Yankton  Sioux  Tribe  of  South  Dakota 
Yavapai- Apache  Nation  of  the  Camp 

Verde  Indian  Reservation.  Arizona 
Yavapei-Prescott  Tribe  of  the  Yavapai 

Resovation,  Arizona 
Yerington  Paiute  Tribe  of  the  Yerington 

Colony  ft  Campbell  Ranch,  Nevada 
Yomba  Shoshone  Tribe  of  the  Yomba 

Reservation,  Nevada 
Ysleta  Del  Sur  Pueblo  of  Texas 
Yurok  Tribe  of  the  Yurok  Reservation, 

California 
Zuni  Tribe  of  the  Zuni  Reservation.  New 

Mexico 

Native  Entities  Within  the  SUIb  of 
Alaska  RerogaiCTd  and  Eligible  To 
Baceive  Senrkea  From  the  United 
Stales  Bureau  of  Indian  Affsira 

Village  of  Afbgnak 
Native  Village  of  Akhiok 
Akiachak  Native  Community 
Akiak  Native  Community 
Native  Village  of  Akutan 
Village  of  Alakanuk 
Alatna  Villus 


Native  Village  of  Aleknagik 

Algaaciq  Native  Village  (St.  Mary's) 

Allakaket  Village 

Native  Village  of  Ambler 

Village  of  Anaktuvtik  Pass 

Yupiit  of  Andrea&ki 

Angoon  Community  Association 

Village  of  Aniak 

Anvik  Village 

Arctic  Village  (See  Native  Village  of 

Venetie  Tribal  Government)  Native 

Village  of  Atka 
Asa'carsarmiut  Tribe  (fimnerly  Native 

Village  of  Mountain  Village) 
Atqasuk  Village  (Atkasook) 
Village  of  Atmautluak 
Native  Village  of  Barrow  Inupiat 

Traditional  Government  (formeriy 

Native  Village  of  Barrow) 
Beaver  Village 
Native  Village  of  BelkoEski 
Village  of  Bill  Moore's  Slough 
Birch  Creek  Village 
Native  Village  of  Brevig  Mission 
Native  Village  of  Buckland 
Native  Village  of  Cantwell 
Native  Village  of  Chanega  (aka  Chenega) 
Chalkyitsik  Village 
Village  of  Chefbrnak 
Chevak  Native  Village 
Chickaloon  Native  Village 
Native  Village  of  Chignik 
Native  Village  of  Chignik  Lagoon 
Chignik  Lake  Village 
Chilkat  Indian  Village  (Kluckwan) 
Chilkoot  Indian  Association  (Haines) 
Chinik  Eskimo  Community  (Golovin) 
Native  Village  of  Chistochina 
Native  VilU^  of  rrhitipa 
Native  Village  of  Chuatbaluk  (Russian 

Mission,  KuskolcMrim) 
Chuloonawick  Native  Village        ^ 
Circle  Native  Commimity 
Village  of  Clark's  Point 
Native  Village  of  Council 
Craig  Community  Association 
Village  of  Crooked  Creek 
Curyung  Tribal  Council  (formerly 

Native  Village  of  Dillingham) 
Native  Village  of  Deering 
Native  Vill^  of  Diomede  (aka  Inalik) 
Village  of  Dot  Lake 
Douglas  Indian  Association 
Native  Village  of  Eagle 
Native  Village  of  Eek 
Egegik  Village 
Qdutna  Native  Village 
Native  Village  of  Ekuk 
Ekwok  Village 
Native  Village  of  Elim 
Emmonak  Village 

Evansville  Villi^  (aka  Battles  Field) 
Native  Village  of  Eyak  (Cordova) 
Native  Village  of  False  Pass 
Native  Village  of  Fort  Yukon 
Native  Village  of  Gakona 
Galena  Villi^ge  (aka  Louden  Village) 
Native  Village  of  Gambell 
Native  Village  of  Geocgetown 


Native  Village  of  Goodnews  Bay 
Organized  Village  of  Grayling  (aka 

Holikachuk) 
Gulkana  Village 
Native  Village  of  Hamilton 
Healy  Lake  Village 
Holy  Cross  Village 
Hoonah  Indian  Association 
Native  Village  of  Hooper  Bay 
Hughes  Village 
Huslia  Village 

Hydaburg  Cooperative  Association 
Igiugig  Village 
Village  of  Iliamna 

Inupiat  Community  of  the  Arctic  Slope 
Iqunnuit  Traditional  Council  (formerly 

Native  Village  of  Russian  Mission) 
Ivanoff  Bay  Village 
Kaguyak  Village 
Organized  Village  of  Kake 
Kaktovik  Village  (aka  Barter  Island) 
Village  of  Kalskag 
Village  of  Kaltag 
Native  Village  of  Kanatak 
Native  Village  of  Karluk 
Organized  Village  of  Kasaan 
Native  Village  of  Kasigluk 
Kenaitze  Indian  Tribe 
Ketchikan  Indian  Corporation 
Native  Village  of  Kiana 
Agdaagux  Tribe  of  King  Cove 
King  Island  Native  Community 
Native  Village  of  Kipnuk 
Native  Village  of  Kivalina 
Klawock  Cooperative  Association 
Native  Village  of  Kluti  Kaah  (aka  Copper 

Center) 
Knik  Tribe 

Native  Village  of  Kobuk 
Kokhanok  Village 
New  Koliganek  Village  Council 

(formerly  Koliganek  Village) 
Native  Village  of  Kongiganak 
Village  of  KoUik 
Native  Village  of  Kotzebue 
Native  Village  of  Koyuk 
Koyukiik  Native  Village 
Organized  Village  of  Kwethluk 
Native  Village  of  Kwigillingok 
Native  Village  of  Kwinhagak  (aka 

Quinhagak) 
Native  Village  of  Larsen  Bay 
Levelock  Village 

Lesnoi  Village  (aka  Woody  Island) 
Lime  Village 
Village  of  Lower  Kalskag 
Manley  Hot  Springs  Village 
Manokotak  Village 
Native  Village  of  Marshall  (aka  Fortune 

Ledge) 
Native  Village  of  Mary's  Igloo 
McGrath  Native  Village 
Native  Village  of  Mekoryuk 
Mentasta  Traditional  Council  (formerly 

Mentasta  Lake  Village) 
Metlakatla  Indian  Community.  Annette 

Island  Reserve 
Native  Village  of  Minto 
Naknek  Native  Village 
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Native  Village  of  Nanwalek  (aka  RngHj»h 

Bay) 
Native  Village  of  Napaimute 
Native  Village  of  Napakiak 
Native  Village  of  Napaskiak 
Native  Village  of  Nelson  Lagoon 
Nenana  Native  Association 
New  Stuyahok  Village 
Newhalen  Village 
Newtok  Village 
Native  Village  of  Ni^tmute 
Nikolai  Village 
Native  Villa^  of  Nikolski 
Ninilchik  Vulage 
Native  Village  of  Noatak 
Nome  Eskimo  Community 
Nondalton  Village 
Noorvik  Native  Community 
Northway  Village 

Native  Village  of  Nuiqsut  (aka  Nooiksut) 
Nulato  Village 

Native  Village  of  Nunapitchuk 
Village  of  Ohogamiut 
Village  of  Old  Harbor 
Orutsararmuit  Native  Village  (aka 

Bethel) 
Oscarville  Traditional  Village 
Native  Village  of  Ouzinkie 
Native  Village  of  Paimiut 
Pauloff  Harbor  Villa^ 
Pedro  Bay  Village 
Native  Village  of  Perryville 
Petersbiug  Indian  Association 
Native  Village  of  Pilot  Point 
.Pilot  Station  Traditional  Village 
Native  Village  of  Pitka's  Point 
Platinum  Traditional  Village 
Native  'tillage  of  Point  Hope 
Native  Village  of  Point  Lay 
Native  Village  of  Port  Granaln 
Native  Village  of  Port  Heiden 
Native  Village  of  Port  Lions  '" 

Portage  Creek  Village  (aka  Ohgsenekale) 
Pribilof  Islands  Aleut  Communities  of 

St.  Paul  ft  St.  George  Islands 
Qagan  Toyagimgin  Tribe  of  Sand  Point 

Village 
Rampart  Village 
Village  of  Red  Devil 
Native  Village  of  Ruby 
Village  of  Suamatoff 
Organized  Village  of  Saxman 
Native  VillMje  of  Savoonga 
St  George  [See  Pribilof  Islands  Aleut 

Commimities  of  St  Paul  ft  St.  George 

Islands) 
Native  Village  of  Saint  Michael 
St  .Paul  (See  Pribilof  Islands  Aleut 

Communities  of  St.  Paul  ft  St  Gecuge 

Islands) 
Native  Village  of  Scammon  Bay 
Native  Village  of  Selawik 
Seldovia  Village  Tribe 
Shageluk  Native  Village 
Native  Village  of  Shaktoolik 
Native  Village  of  Sheldon's  Point 
Native  Village  of  Shishmaref 
Native  Village  of  Shungnak 
Sitka  Tribe  of  Alaska 
Skagway  Village 
Village  of  Sleetmute 


ViUage  of  Solomon 

South  Naknek  Village 

Stebbins  Conununity  Association 

Native  Village  of  Stevens 

Village  of  Stony  River 

Takotna  Village 

Native  Village  of  Tanacross 

Native  Village  of  Tanana 

Native  Village  of  Tatitlek 

Native  Village  of  Ta^ina 

Telida  Village 

Native  Village  of  Teller 

Native  Village  of  Tetlin 

Central  Council  of  the  Tlingit  ft  Haida 

Indian  Tribes 
Traditional  Villmze  of  Toeiak 
Native  Village  ofToksook  Bay 
Tuluksak  Native  Conununity 
Native  Village  of  Tuntutuliak 
Native  Village  of  Tununak 
Twin  Hills  Village 
Native  Village  of  Tyonek 
Ugashik  Vil^ee 
Umkumiute  Native  Village 
Native  Village  of  Unalakleet 
Qawalangin  Tribe  of  Unalaska 
Native  Village  of  Unga 
Village  of  Venetie  (See  Native  Village  of 

Venetie  Tribal  Government) 
Native  Village  c^  Venetie  Tribal 

Government  (Arctic  Village  and 

Village  of  Venetie) 
Village  of  Wainwrieht 
Native  Village  of  ^^es  >  -  > 

Native  Village  of  White  Mountain 
Wrangell  Cooperative  Association 
Yakutat  Tlin^t  Tribe 

Dated:  October  9. 1997. 
Ada  E.  Dew, 

Assistant  Secretary— Indian  Affairs. 
(PR  Doc  97-28018  Filed  10-22-97;  8:45  am] 

■LUNG  CODE  4»e-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(CA-0e9-164<MKq 

Emergency  Closure  of  Selected  Public 
Lands,  San  Bernardino  County,  CA 

AGBICY:  Bureau  of  Land  Managem«it, 
California  E)esert  District,  Needles  Field 
Office;  Interior. 
ACTKM:  Notice. 

SUMMARY:  The  Bureeu  of  Land 
Management,  Needles  Field  office,  is 
serving  notice  of  an  Emergency  Closure 
of  Public  Roads  in  the  area  of  the 
Ivanpah  Dry  Lake.  San  Bernardino 
County,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Wiley,  Needles  Field  office 
(BLM),  101  West  Spikes  Road,  Needles, 
CA  92363,  (760)326-7000  or  John  Key, 
California  Desert  District  Office  (BLM), 
6221  Box  Springs  Blvd,  Riverside,  CA 
92507,  (909)697-4335. 


8UPP«.EMB«TARY  INFORMATION:  Under  the 
provisions  of  43  CFR  8364.1;  43  CFR 
8341.2(a)  and  43  CFR  9268.3(d),  notice 
is  given  of  an  Emergency  Closure  of 
Public  Lands  at  Ivanpah  Dry  Lake, 
located  in  San  Bernardino  County, 
California.  The  locations  are  as  follows: 
Township  16  north,  Range  15  east. 
Sections  7,  18,  20,  29,  and  32;  Township 
16  North,  Range  14  East,  Sections  1  and 
12.  The  closure  specifically  pertains  to 
the  emergency  closure  of  a  non-county 
road  running  north  from  the  junction  of 
Ivanpah  Road  and  Nipton  Road  to  die 
junction  of  Yates  Well  Road  and 
Highway  I-rl5  to  all  unauthorized 
vehicles.  The  closure  is  in  effect  from 
midnight,  October  14, 1997  to  midnight, 
December  1, 1997. 

This  temporary  closure  is  for  the 
protection  of  the  Desert  Tortoise,  which 
is  listed  as  "threatened"  by  the  United 
States  Fish  and  Wildlife  Service.  Only 
those  individuals  conducting  official  or 
authorized  activities  on  behalf  of  the 
federal  government,  the  State  of 
CalifcKnia,  the  County  of  San 
Bernardino  or  Molycorp,  Inc.  are 
allowed,  subject  to  special  use 
conditions  and  stipmations,  to  travel  in 
motorized  vehicles  upon  this  road. 
MoUy  S.  Brady. 

Field  Manager,  Needles  Fidd  Office. 
[FR  Doc.  97-28128  FUed  10-22-97;  8:4S  am) 


DEPARTMEIfT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

{AZ-«4-6440-A015;  AZA  25*18:  AZA 
17M9;  AZA  18060.] 

Public  Land  OrdarK  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  On  August  29, 1991,  the 

Federal  Aviation  Administration  fFAA) 
determined  the  following-described 
public  land  is  reasonably  necessary  far 
airport  purposes  and  requested  the 
Biueau  of  Land  Management  (BLM) 
convey  the  land  to  the  city  of  Phoenix 
(Phoenix)  for  addition  to  Phoenix  Sky 
Harbor  International  Airport: 

Gila  and  Salt  Rhrw  Mvidian,  AriaoM 

T.  1  N.,  R.  4  E., 
Sec  8,  SVt  SWV..  SWViSEV*. 
Containing  120  acres. 

The  land  is  located  immediately  east 
of  the  clear  zone  of  the  north  runway  in 
a  high-level  noise  area.  Phoenix  intends 
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to  control  the  land  to  maintain  a  clear 
runway  approach  and  to  provide  proper 
land  use  compatible  with  the  clear  zone 
and  high-level  noise  area.  No 
development  of  the  land  is  planned. 

The  above-described  land  was 
classified  suitable  for  state  selection, 
exchange,  and  recreation  and  public 
purposes  (R&PP)  under  PubUc  Land 
Order  6468.  dated  September  26, 1983. 
Notices  of  realty  action  dated  July  30, 
1984  (AZA  17969).  October  25, 1984 
(AZA  17969),  and  June  26,  1989  (AZA 
1806^),  also  classified  the  land  suitable 
for  R&PP  purposes.  These  classifications 
are  no  longer  appropriate  and  are  hereby 
terminated. 

Secretarial  Order  118,  which  affects 
15  acres  in  the  S^/zSWV*  of  sec.  8  will 
be  revoked  before  the  transfer  takes 
place. 

BLM  has  notified  the  FAA  that 
conveyance  of  the  land  to  Phoenix  is  not 
inconsistent  with  the  needs  of  the 
Department  of  the  Interior  and  that  BLM 
proposes  to  convey  title  to  Phoenix 
imder  section  516  of  the  Airport  and 
Airway  Improvement  Act  of  September 
3, 1982,  49  U.S.C.  2215  (the  Airport  and 
Airway  Improvement  Act). 

Conveyance  of  the  land  will  be 
subject  to  the  following  terms  and 
conditions: 

1.  A  right-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States; 

2.  All  minerals  shall  be  reserved  to 
the  United  States; 

3.  Right-of-way  AZA  29509  will  be 
reserved  to  the  United  States  for  low- 
level  windshear  alert  system  and  access 
road; 

4.  Right-of-way  AZA  8636  issued  to 
city  of  Tempe  for  industrial  sewer 
purposes; 

5.  Right-of-way  AZA  8887  issued  to 
the  Flood  Control  District  of  Maricopa 
County  for  flood  control  structure 
purposes; 

6.  Right  of-way  AZA  9271  issued  to 
U.S.  West  Communications  for 
telephone  line  purposes; 

7.  Right-of-way  AZA  23567  issued  to 
Arizona  Department  of  Transportation 
for  highway  and  drainage  easement 
purposes: 

8.  Right-of-way  AZAR  33748  issued  to 
Phoenix  for  sewer  pipeline  purposes; 

9.  Right-of-way  AZAR  35921  issued  to 
Southwest  Gas  Corp.  for  gas  pipeline 
purposes.  ^-' 

A  complete  list  of  the  terms  and 
covenants  requested  by  the  FAA 
Administrator  and  those  required  for  the 
protection  of  the  Department  of  the 
Interior  is  available  for  review  by 
interested  persons  at  the  Arizona  State 
Office  at  the  address  listed  below. 

In  accordance  with  the  regulations  at 
43  CFR  2091.3-1 ,  the  filing  of  a  request 


for  airport  conveyance  under  the 
Airport  and  Airway  Improvement  Act 
segregates  that  land  from  the  date  of 
filing  to  the  extent  that  it  will  not  be 
subject  to  appropriation  under  the 
public  land  laws,  including  the  mining 
laws. 

DATES:  Comments  regarding  the 
proposed  conveyance  may  be  submitted 
on  or  before  December  8, 1997. 

ADDRESSES:  Comments  may  be 
sulMiiitted  to  the  State  Director,  Arizona 
State  Office,  Bureau  of  Land 
Management,  222  N.  Central  Ave., 
Phoenix,  AZ  85004-2203. 
FOR  FURTHER  MFORMATION  CONTACT: 
Carol  Kershaw.  (601)  417-9235. 

Dated:  October  10, 1997. 
Dorie  D.  Morrison, 

Acting  Supervisor,  Lands  and  h/Dneralt 

Operations. 

(FR  Doc.  97-28069  Piled  10-22-97;  8:45  un] 

aiujNO  cooe  43io-3a-# 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

[NM-03O-143(>-01;  NMNM96610| 

Notioa  of  Raaity  Action;  Racraation 
and  Public  Purpoaaa  (RAPP)  Act 
Classification;  Naw  Maxico 

AQENCT:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  Realty  Action;  R&PP 
Act  Classification. 

summary:  The  following  public  land  in 
Dona  Aea  County,  New  Mexico  has 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  City  of  Las  Cruces  under  the 
provision  of  the  R&PP  Act.  as  amended 
(43  U.S.C.  869  et  seq.).  The  City  of  Las 
Cruces  proposes  to  use  the  land  for  a 
city  paik. 

T.  Z2  S.,  R.  2  E..  NMPM. 

Sec.  28,  a  part  of  lot  19. 

Containing  11.70  acres,  more  or  lasa. 

DATES:  Comments  regarding  the 
proposed  lease/conveyance  or 
classification  must  by  submitted  on  or 
before  December  29. 1997. 

ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management,  Las 
Cruces  District  Office.  1800  Marquess, 
Las  Cruces,  New  Mexico  88005. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Gilda  Fitzpatrick  at  the  address  above  or 
at  (505) 525-4454. 

SUPPLEMENTARY  WFORMATKM:  Lease  or 
conveyance  will  be  subject  to  the 
following  terms,  conditions,  and 
reservations: 


1.  Provisioos  of  tlie  R&PP  Act  and  to  all 
applicable  regulations  of  the  Secretary  of  the 
Interior. 

2.  All  valid  existing  right  documented  on 
the  official  public  land  records  at  the  time  of 
lease/patent  issuance. 

3.  All  minerals  shall  be  reserved  to  the 
United  states,  together  with  the  right  to 
prospect  for,  mine  and  remove  the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines  appropriate  to 
ensure  public  access  and  proper  management 
of  Federal  lands  and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  RegiaiBr,  the  land  will  be  segregated 
from  all  other  forms  of  appropriation  under 
the  public  land  laws,  including  the  general 
mining  laws,  except  for  lease  or  conveyance 
under  the  R&PP  Act  and  leasing  under  the 
mineral  leasing  laws.  On  or  before  December 
29, 1997.  interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  to  the  land  the 
District  Manager,  Las  Cruces  District  Office, 
1800  Marquess.  Las  Cruces.  New  Mexico 
88005.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the  alisence 
of  any  adverse  comments,  the  classification 
will  became  effective  60  days  from  the  date 
of  publication  of  this  notice. 

Classification  Comments:  Interested 
parties  may  submit  conunents  involving 
the  suitability  of  the  land  for  a  city  parL 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
foture  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  nr  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  mterested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  prt)cedures  in  reaching 
the  decision,  or  any  other  foctor  not 
directly  related  to  the  suitability  of  the 
land  for  a  city  park. 

Dated  October  17. 1997. 
Marvin  M.  JaaMs, 
Acting  District  Manager. 
(FR  Doc.  97-28084  Piled  10-22-97;  8:45  am) 
BMJJNO  COOC  4310-VC-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Managamant  Servica  (MMS) 

Minerals  Managamant  Advisory  Board; 
Outer  Continental  Shelf  (OCS); 
Scientific  Committee  (SC); 
Announcement  of  Plenary  Session 

This  Notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  i*ub.  L,  92- 
463,  5  U.S.C  Appendix  I.  and  the 
Office  of  Management  and  Budget 
Circular  A-63,  Revised. 
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The  Minerals  Management  Advisory 
Board  OCS  SC  will  meet  in  plenary 
session  on  Wednesday,  November  5, 
and  on  Thursday,  November  6,  and  will 
meet  in  subcommittee  meetings  also  on 
Thursday,  November  6,  1997,  at  the 
Washington  Dulles  Airport  Hilton, 
13869  Park  Center  Road,  Hemdon, 
Virginia  20170.  telephone  (703)  478- 
2900. 

The  OCS  SC  is  an  outside  group  of 
scientists  which  advises  the  Director, 
MMS,  on  the  feasibility, 
appropriateness,  and  scientific  merit  of 
the  MMS'  OCS  Environmental  Studies 
Program  (ESP)  as  related  to  information 
needed  for  informed  OCS 
decisionmaking. 

Below  is  a  schedule  of  meetings  that 
will  occur. 

The  Committee  will  meet  in  plenary 
session  on  Wednesday,  November  5. 
from  8:30  aun.  to  5:15  p.m.  Disctission 
will  focus  on: 

•  Deepwater  Issues. 

•  Year  of  the  Ocean  Update. 

•  Overview  of  the  MMS  Strategic 
Studies  Plan. 

The  SC  will  meet  jn  subcommittees 
on  Thursday.  November  6,  horn  8:30 
aju.  to  5  p.m.  to  review  regional  and 
headquarter's  strategic  plans.  Another 
plenary  session  is  scheduled  for 
Thursday,  November  6,  from  1:30  p.m. 
to  5  p.m.,  and  discussion  will  focus  on 
Committee  Business. 

The  meetings  are  open  to  the  public. 
Approximately  30  visitors  can  be 
accommodated  on  a  first-come-first- 
served  basis  at  the  plenary  session. 

A  copy  of  the  agenda  may  be 
requested  from  the  MMS  by  writing  Ms. 
Phyllis  Clark  at  the  address  below. 
Other  inquiries  concerning  the  OCS  SC 
meeting  should  be  addressed  to  Dr.  Ken 
Tuigeon.  Executive  Secretary  to  the  OCS 
Scientific  Committee,  Minerals 
Management  Service,  381  Elden  Street, 
Mail  Stop  4040,  Hemdon,  Virginia 
20170-4817.  He  may  be  reached  by 
telephone  at  (703)  787-1717,  and  by 
electronic  mail  at  Ken/ 
Turgeon«SMTP.MMS.GOV. 

Dated:  October  20, 1997. 
CaroUUU.Kallaer, 

Associate  Director  for  Offshore  KEnerals 

Management. 

(FR  Doc.  97-28132  Filed  10-22-97;  8:45  am] 

aauNQcooc  «o«»  mb  m 


DEPARTMENT  OF  JUSTICE 

Office  of  ttia  Assistant  Attorney 
Qanaral  for  Civil  Rights,  Certification 
of  the  State  of  Rorida  Accasslbillty 
Coda  Under  the  Americans  With 
Disabilltias  Act 

AQBICV:  Deparment  of  Justice. 

ACTION:  Notice  of  preliminary 
determination  of  equivalency  and 
certification  hearings. 

SUMMARY:  Hie  Department  of  Justice 
(Department)  has  determined  that  the 
Florida  Americans  with  Disabilities 
Accessibility  Implementation  Act. 
Florida  SUtutes  §§  553.501-553.514,  as 
implemented  by  the  Florida 
Accessibility  Code  for  Building 
Construction  (together,  the  "Florida 
law"),  meets  or  exceeds  the  new 
construction  and  alterations 
requirements  of  title  III  of  the 
Americans  with  Disabilities  Act  of  1990 
(ADA).  The  Department  proposes  to 
issue  a  final  certification,  pursuant  to  42 
U.S.C.  §  12188(b)(l)(A)(ii)  and  28  CFJl. 
$36,601  et  seq.,  which  would  constitute 
rebuttable  evidence,  in  any  enforcement 
proceeding,  that  a  building  constructed 
or  altered  in  accordance  with  the 
Florida  law  meets  or  exceeds  the 
requirements  of  the  ADA.  The 
Department  will  hold  informal  hearings 
on  the  proposed  certification  in 
Washington,  DC  and  Orlando,  Florida. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  December  22, 
1997.  The  hearing  in  Washington,  DC  is 
schedided  for  Monday,  December  22, 
1997,  at  2:00  p.m..  Eastern  Time.  The 
hearing  in  Orlando.  Florida  is  scheduled 
for  Friday,  December  19. 1997,  at  2:00 
p.m..  Eastern  Time. 

AOOflESSES:  Comments  on  the 
preliminary  determination  of 
equivalency  and  on  the  proposal  to 
issue  final  certification  of  equivalency 
of  the  Florida  law  shoiUd  be  sent  to: 
John  L.  Wodatch,  Chief,  Disability 
Rights  Section,  Qvil  Rights  Division, 
U.S.  Department  of  Justice,  P.O.  Box 
66738,  Washington,  DC  20035-6738 

The  hearings  will  be  held  at: 
Washington,  DC:  Disability  Rights 

Section,  1425  New  York  Avenue. 

NW.,  Suite  4039.  Washington.  DC 
Orlando,  Florida:  City  Commission 

Chambers,  Orlando  Qty  Hall,  400 

South  Orange  Avenue,  Orlando, 

Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  L.  Wodatch,  Chief,  Disability 
Rights  Section,  Civil  Rights  Ehvision, 
U.S.  Department  of  Justice.  P.O.  Bex 
66738,  Washington,  DC  20035-6738. 


Telephone  number  (800)  514-0301 
(Voice)  or  (800)  514-0383  (TDD). 

Copies  of  this  notice  are  available  in 
formats  accessible  to  individuals  with 
vision  impairments  and  be  obtained  by 
calling  (800)  514-0301  (Voice)  or  (800) 
514-0383  (TDD).  Copies  of  the  Florida 
law  and  supporting  materials  may  be 
inspected  by  appointment  at  1425  New 
York  Avenue,  NW.,  Suite  4039, 
Washington.  DC  by  calling  Tito  Mercado 
at  (202)  307-0663  (Voice/TDD).  This  is 
not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

Backgroand 

The  ADA  authorizes  the  Department 
of  Justice,  upon  appUcation  by  a  State 
or  local  government,  to  certify  that  a 
State  or  local  law  that  establishes 
accessibility  requirements  meets  or 
exceeds  the  minimum  requirements  of 
tide  m  of  the  ADA  for  new  construction 
and  alterations.  42  U.S.C. 
§  12188(b)(l)(A)(ii):  28  CFR  §  36.601  et 
seq.  Final  certification  constitutes 
rebuttable  evidence,  in  any  ADA 
enforcement  action,  that  a  building 
constructed  or  altered  in  accordance 
with  the  certified  code  complies  with 
the  new  construction  and  alterations 
requirements  of  tide  in  of  the  ADA. 

By  letter  dated  February  2, 1994,  the 
Florida  Department  of  Community 
Affairs  requested  that  the  Department  of 
Justice  (Department)  certify  that  the 
Florida  Americans  with  Disabilities 
Accessibility  Implementation  Act, 
Florida  Statutes  §§  553.501-553.514,  as 
implemented  by  the  Florida 
Accessibility  Code  for  Building 
Construction  (together,  the  "Florida 
law"),  meets  or  exceed  the  new 
construction  and  alterations 
requirements  of  tide  UI  of  the  ADA. 

The  Department  has  analyzed  the 
Florida  law  and  has  preliminarily 
determined  that  it  meets  or  exceeds  the 
new  construction  and  alterations 
requirements  of  tide  UI  of  the  ADA.  By 
letter  dated  September  30, 1997,  the 
Department  notified  the  Florida 
Department  of  Community  AfEairs  of  its 
preliminary  determination  of 
equivalency. 

Effect  of  Certification 

The  certification  determination  will 
be  limited  to  the  version  of  tbe  Florida 
law  that  has  been  submitted  to  the 
Department  The  certification  will  not 
apply  to  amendments  or  interpretations 
that  have  not  been  submitted  and 
reviewed  by  the  Department. 

Certification  will  not  apply  to 
buildings  constructed  by  or  for  State  or 
local  government  entities,  which  are 
subject  to  tide  n  of  the  ADA.  Nor  does 
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certification  apply  to  accessibility 
requirements  that  are  addressed  by  the 
Florida  law  that  are  not  addressed  by 
the  ADA  Standards  for  Accessible 
Design. 

Finally,  certification  does  not  apply  to 
variances  or  waivers  granted  under  the 
Flcxida  law.  Therefore,  if  a  builds 
receives  a  variance,  waiver, 
modification,  or  other  exemption  from 
the  requirements  of  the  Florida  law  for 
any  elsment  of  construction  or 
alterations,  the  certification 
determination  will  not  constitute 
evidence  of  ADA  compliance  with 
respect  to  that  element 

Proceonfe 

The  Department  will  hold  informal 
hearings  in  Washington,  DC  and 
Orlando.  Florida  to  provide  an 
opportunity  for  interested  persons, 
including  individuals  with  disabilities, 
to  express  their  views  respect  to  the 
preliminary  determination  of 
equivalency  of  the  Florida  law. 
Interested  pnrties  who  wish  to  testify  at 
a  hearing  should  contact  Tito  Mercado 
at  (202)  307-0663  (Voice/TDD).  This  is 
not  a  tu  1 1  free  number. 

The  hearing  sites  will  be  accessible  to 
individuals  with  disabilities. 
Individuals  who  require  sign  language 
interpreters  or  other  auxiliary  aids 
should  contact  Tito  Mercado  at  (202) 
307-0663  (Voice/TDD).  This  is  not  a 
toll-free  number. 

Dated:  October  16. 1997. 
IsaUlh  riti  rtaifar. 
Acting  Assistant  Attorney  Geneml  for  GvU 
Ri^tU. 
[FR  Doc  97-28211  Filed  10-21-97;  9:30  am) 
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Department  of  Justice. 
ACTION:  Notice  of  hearings. 


r:  The  Department  of  Justice 
will  hold  informal  hearings  on  the 
proposed  certification  that  the  Florida 
Americans  with  Disabilities 
Accessibility  Implementation  Act. 
Florida  Statutes  §§  553.501-553.514.  as 
implemented  by  the  Florida 
Accessibility  Code  of  Building 
Construction,  meets  or  exceeds  the  new 
construction  and  alterations 
requirements  of  title  III  of  the 
Americans  with  Disabilities  Act  (ADA) 


in  Washington,  D.C  and  Orlando. 
Florida. 

DATES;  The  hearing  in  Washington,  D.C. 
is  scheduled  for  Monday,  December  22, 
1997,  at  2.00  p.m..  Eastern  Time.  The 
hearing  in  Orlando,  Florida  is  scheduled 
for  Friday,  December  19, 1997,  at  2:00 
p.m..  Eastern  Time. 

ADDRESSES:  The  hearings  will  be  held  at: 
Washington,  D.C:  Disability  Rights 

Section,  1425  New  York  Avenue, 

N.W.,  Suite  4039.  Washington,  D.C. 
Orlando,  Florida:  City  Commission 

Chambers,  Orlando  City  Hall,  400 

South  Orange  Avenue,  Orlando. 

Florida. 
FOR  niRTHER  MFORMATION  CONTACT: 
John  L.  Wodatch,  Chief,  Disability 
Rights  Section,  Civil  Rights  Division, 
U.S.  Department  of  Justice,  P.O.  Box 
66738,  Washington,  DC.  20035-6738. 
Telephone  number  (800T  514-0301 
(Voice)  or  (800)  514-0383  (TDD). 

Copies  of  this  notice  are  available  in 
formats  accessible  to  individuals  with 
vision  impairments  and  may  be 
obtained  by  calling  (800)  514-0301 
(Voice)  or  (800)  514-0383  (TDDJ. 
SUPPL£M0fTARY  MF0RMAT10N:  Elsewhere 
in  this  issue  of  the  Federal  Register,  the 
Department  of  Justice  (Department)  is 
publishing  a  notice  in  the  Federal 
it^i»t»r  announcing  that  it  had 
preliminarily  determined  that  the 
Florida  Americans  with  Disabilities 
Accessibility  Implementation  Act, 
Florida  Statutes  §§553.301-553.514,  as 
implemented  by  the  Florida 
Accessibility  Code  of  Building 
Construction  (together,  the  Florida  law), 
meets  or  exceeds  the  new  construction 
and  alterations  requirements  of  title  III 
of  the  ADA.  The  Department  also  noted 
that  it  intended  to  issue  final 
certification  of  the  Florida  law  and 
requested  written  comments  on  the 
preliminary  determination  and  the 
proposed  final  certification.  Finally,  the 
Department  noted  that  it  intended  to 
hold  informal  hearings  in  Washington, 
D.C  and  Odando,  Florida. 

The  purpose  of  the  informal  hearings 
is  to  provide  an  opportunity  for 
interested  persons,  including 
individuals  with  disabilities,  to  express 
their  views  with  respect  to  the 
preliminary  determination  of 
equivalency  of  the  Florida  law. 
Interested  parties  who  wish  to  testify  at 
a  hearing  should  contact  Tito  Mercado 
at  (202)  307-0663  (Voice/TDD).  This  is 
not  a  toll-free  number. 

The  meeting  sites  will  be  accessible  to 
individuals  with  disabilities. 
Individuals  who  require  sign  language 
interpreters  or  other  auxiliary  aids 
should  contact  Tito  Mercado  at  (202) 


307-0663  (Voice/TDD).  This  is  not  a 
toll-free  number. 

Dated:  October  16. 1997. 

Isabelle  Katz  Pinder, 

Acting  Assistant  Attorney  General  for  Civil 
Rights. 

[FR  Doc.  97-28212  Filed  10-21-97;  9:30  am) 
aajJNQ  COOK  4410-1S-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Information  Collectton;  Conunant 
Requost  f or  Re-Ctaorance 

DATES:  October  23.  1997. 

The  National  Credit  Union 
Administration  (NCUA)  intends  to 
submit  the  following  public  information 
collection  requests  to  the  Office  of 
Management  and  Budget  (OMBJ  for 
review  and  re-clearance  under  the 
Paperwork  Reduction  Act  of  1995  (P.L. 
104-13,  44  U.S.C  Chapter  35).  These 
information  collections  are  published  to 
obtain  comments  from  the  public. 
Public  comments  are  encouraged  and 
will  be  accepted  for  60  days  from  the 
date  listed  at  the  top  of  this  page  in  the 
Federal  Register. 

Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Office, 
Betty  May,  (703-518-6414).  Comments 
and/or  suggestions  regarding  the 
information  collection  requests  should 
be  directed  to  Mrs.  May  at  the  National 
Credit  Union  Administration,  1775 
Duke  Street.  Alexandria,  Virginia 
22314-3428:  Fax  No.  703-518-6433;  e- 
mail  address:  bettym9ncua.gov  within 
60  days  from  the  date  of  this  publication 
in  the  Federal  Register. 

NatioMl  Credit  Uaioa  Admiaistratina 

OMB  Number:  3133-0024. 

Form  Number:  None. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  ^proval 
has  expired. 

Title:  Mergers  of  Federally  Insured 
Credit  Unions. 

Description:  Part  708b  of  NCUA's 
regulations  sets  forth  the  procedures  for 
credit  union  mergers. 

Respondents:  Federal  and  State  Credit 
Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  2t)0. 

Estimated  Burden  Hotirs  Per 
Response:  15. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden 
Hours:  3.000. 

Estimated  Total  Annual  Cost: 
S44.640. 
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OMB  Number:  3133-0035. 

Fonoi  Number.  None. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Title:  Trustees  and  Custodians  of 
Pension  Plans. 

Description:  A  federal  credit  union 
acting  as  trustee  for  a  retirement  plan 
must  mainfiiin  individual  records  for 
each  participant  and  provide  each 
participant  writh  notice  of  the  insurance 
status  of  their  account 

Respondents:  Federal  Credit  Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  3,877. 

Estimated  Burden  Hours  Per 
Resptmse:  1. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Aimual  Burden 
Hours:  193,850. 

Estimated  Total  Annual  Cost: 
$2,884,488. 

OMB  Number:  3133-0101. 

Form  Number.  None. 

Type  of  Review:  Reinstatement,  writh 
diange.  of  a  previous  collection  for 
which  approval  has  expired. 

Title:  Written  Loan  Policies — 

701.21(hK2Ki)- 

Description:  The  general  purpose  of 
the  requirement  is  to  ensure  that  loans 
are  made,  documented  and  accounted 
for  properly  and  for  the  ultimate 
protection  of  the  National  Credit  Union 
Share  Insurance  Fund.  Respondents  are 
federally  insured  credit  unions  making 
business  loans  as  defined  in  the 
regulation. 

Respondents:  Federally  insured  Credit 
Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  50. 

Estimated  Burden  Hours  Per 
Response:  2. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Aimual  Burden 
Hours:  100. 

Estimated  Total  Aimual  Cost: 
Minimal. 

By  the  National  Credit  Union 
Administration  Board  on  October  16. 1997. 
ItockyBakar. 
Secretary  of  the  Board. 

(FR  Doc.  97-28079  Filed  10-22-97;  8:45  am] 
■■JJNQ  COOC  793S-«1-r 


NATIONAL  CREOTT  UMON 
ADMINISTRATION 

Sunshine  Act  Meeting;  Notice  of 
Change  in  Sut>|ect  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  the  deletion  of  one 
item  from  the  previously  announced 


closed  meeting  (Federal  Register.  62  FR 
54481.  October  20, 1997)  scheduled  far 
Wednesday.  October  22. 1997. 
2.  One  (1)  Administrative  Action  tmder 

Section  206  of  the  Federal  Credit 

Unktn  Act  Closed  pursuant  to 

exemptions  (5)  and  (8). 

The  Board  voted  unanimously  that 
agency  business  required  that  this  item 
be  deleted  from  the  closed  agenda  and 
that  no  earlier  announcement  of  this 
diange  was  possible. 

The  previously  announced  items 
were: 

1.  Two  (2)  Administrative  Actions 
onder  Set^ons  125.  205.  and  206  of  the 
Federal  Credit  Union  Act.  Qosed 
pursuant  to  exemption  (8). 

2.  Three  (3)  Administrative  Actions 
under  Section  206  of  the  Federal  Credit 
Union  Act  Closed  pursuant  to 
exemptions  (5),  (7),  (8)  and  (10). 

3.  One  (1)  Personnel  Action.  Closed 
pursuant  to  exemptions  (2)  and  (6). 
FOR  RJRTHER  MFORMATKM  CONTACT: 
Becky  Baker,  Secretary  of  the  Board. 
Telephraie  (703)  518-6312. 
BrndcyWakat. 

Secretary  of  the  Board. 

(FR  Doc.  97-28218  FUed  10-21-97;  9:57  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Inatftuta  of  Muaaum  and  Library 
Sarvicas;  Submission  for  OMB  Review; 
Comment  ftaquast 

October  10. 1997. 
ACTION:  Notice. 

SUMMARY:  The  Institute  of  Museum  and 
Library  services  (IMLS).  has  submitted 
the  following  public  information 
collection  request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C  3506(cM2)(A)]. 
DATES:  Comments  should  be  sent  to 
Office  of  Information  and  Regulatory 
AfEuis.  Attn:  OMB  Desk  Officer  for 
Education.  Office  of  Management  and 
Budget,  Room  102^5,  Washington,  DC 
20503  (202)  395-7316,  on  or  before 
November  24, 1997. 

ADDRESSES:  A  copy  of  the  final  National 
Leadership  Grant  program  guidelines  is 
available  from:  Discretionary  Programs, 
Office  of  Lilwary  Sovices,  Institute  of 
Museum  and  Library  Services.  1100 
Pennsylvania  Ave.,  NW,  room  802, 
Washington.  DC  20506.  Tel:  202/606- 
5227,  fax:  202/606-1077,  or  bom:  e- 
mail:  imlsinfogimls.fed.us 
web:www.imls.fed.us/. 


FOR  RJRTHER  MFORMATKM  CONTACT. 
Institute  of  Museum  and  Library 
Services.  Director  of  Public  and 
Legislative  Afhirs,  Mamie  Bittner,  (202) 
606-4648.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TIM))  MAY  CALL  (202)  606-8636. 
SUPPLBefTARY  MFORMATKM:  The  OMB 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  agency,  including  whether  the 
information  will  have  jMBCtical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of 
proposed  collection  of  information  of 
information,  including  the  validity  of 
the  methodology  and  assumptituis  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. , 
e.g.,  permitting  electronic  submission  of 
responses. 

The  Institute  of  Museum  and  Library 
Services  solicits  comments  concerning  a 
new  program.  National  Leadership 
Grants,  authorized  by  the  Museum  and 
Library  Services  Act  of  1996,  Title  VD 
of  the  Departments  Labor,  Health  and 
Human  Services,  Education  and  R^ted 
Agencies  Appropriations  Act,  as 
enacted  by  Sec  101(e)  of  Divisions  A. 
Pub.  L.  104-208,  enacted  September  30. 
1996.  IMLS  issued,  on  )ime  17, 1997.  a 
request  for  fx>mments  on  draft 
guidelines. 

1.  Background 

The  Museum  and  Library  Services  Act 
of  1996  describes  National  Leadership 
Grants  or  Contracts  in  Sec.  262.  The 
statute  directs  the  Director  to  establish 
and  carry  out  a  new  program  awarding 
national  leadership  grants  or  contracts 
to  enhance  the  quality  of  library  services 
nationwide  and  to  provide  coordination 
between  libraries  and  museums. 

Such  grants  or  contracts  shall  be  used 
for  activities  that  may  include^ 

(1)  Education  and  training  of  p>ersons 
in  library  and  infonnation  science, 
particularly  in  areas  of  new  technology 
and  other  critical  needs,  including 
graduate  fellowships,  traineeships. 
institutes,  or  other  programs; 

(2)  Research  and  demonstration 
projects  related  to  the  improvement  of 
libraries,  education  in  library  and 
infmnation  science,  enhancement  of 
library  services  through  effective  and 
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efficient  use  of  new  technologies,  and 
dissemination  of  information  derived 
from  such  projects; 

(3)  Preservation  or  digitization  of 
library  materials  and  resources,  giving 
priority  to  projects  emphasizing 
coordination,  avoidance  of  duplication, 
and  access  by  researchers  beyond  the 
institution  or  library  entity  undertaking 
the  project;  and 

(4)  Model  programs  demonstrating 
cooperative  efforts  between  libraries  and 
museums. 

The  statute  further  authorizes  the 
Director  to  carry  out  these  activitiae  by 
awarding  grants  to,  or  entering  into 
contract,  on  a  competitive  basis  with, 
libraries,  agencies,  institutions  of  higher 
education,  or  museums,  where 
appropriate. 

The  Institute  began  the  process  of 
developing  these  guidelines  in  March 
1997  by  convening  a  group  of  renowned 
museum  and  library  profcssionals, 
together  with  several  National 
Commission  for  Libraries  and 
Information  Science  Commissioners  and 
Members  of  the  National  Museum 
Services  Board,  for  two  days  of 
discussion.  On  the  first  day  they  heard 
firom  panels  representing  museums, 
libraries,  otho'  funders  and  Federal 
policy  makers.  On  the  second  day  they 
discussed  what  they  had  heard  and 
what  issues  they  see  as  most  important 
for  the  Institute  to  address  in  the  coming 
years. 

Ikawing  from  these  discussions, 
agency  staff  drafted  guidelines  for  these 
projects  which  were  reviewed  at  the 

est  joint  meeting  of  the  National 
useum  Services  Board  and  the 
National  Commission  for  Libraries  and 
Information  Science  on  May  8,  1997. 
The  Institute  received  policy  advice 
from  these  advisory  bodies  and  used 
this  to  further  revise  (be  draft 
guidelines. 

Comments  submitted  in  respooae  to 
this  notice  will  be  used  by  the  agency 
in  further  developing  its  National 
Leadership  Grants  guidelinas  aad  in  th» 
.request  for  the  Office  of  MaaagHMOt 
and  Budget  approval  of  the  information 
collection  request;  they  also  will 
become  a  matter  of  public  record. 


A.  Geneml 

IMLS  received  a  number  of  comments 
in  response  to  the  June  17,  1997,  request 
for  comment.  IMLS  appreciates  the 
interest  of  the  museum  and  library 
communities  and  their  time  and  effort 
in  providing  their  views.  Commenters 
comprised  individuals  expressing  their 
own  opinions  and  officers  and  staff  of 
pcofiassioaal  organizations  representing 


their  members.  Taken  as  a  whole,  IMLS 
believes  the  comments  received  are 
reasonably  representative  of  the 
opinions  of  the  library  and  museum 
communities  which  IMLS  was  created 
to  serve.  All  of  the  comments  have  been 
carefully  studied  by  ^<LS,  and  they  will 
inform  the  development  of  final 
program  guidelines. 

In  gannal.  commenters  expressed 
broad  support  for  tiw  purposes  of  the 
National  Leadership  Grant  program. 
Specific  suggestions  for  improvement  or 
for  clarification  fiaU  within  these 
categories: 

— Definition  of  eligible  applicants 
— Eligibility  for  specific  type  projects 
— Distribution  of  funding  within  project 

types 
— Qualifications  of  reviewers 
— Technical  clarification  of  procedural 

issues  of  program  management 

B.  Definition  ofEHgibh  Applicants 

Commenters  asked  for  clarification  on 
or  posited  a  case  for  certain  types  of 
libraries  where  either  they  were  unclear 
as  to  their  eligibility  or  believed  they 
were  excluded.  These  types  of  libraries 
were  special  libraries,  archives,  private 
libraries,  library  consortia,  libraries 
within  larger  organizatioas.  and  private 
libraries.  The  IMLS  position  is  that  all 
of  these  libraries  and  library  consortia, 
as  well  as  those  specifically  named  in 
section  213(2),  are  capable  of  carrying 
out  projects  such  as  those  identified  in 
section  262(a),  and  therefore,  are  eligible 
for  National  Leadership  Grant  support. 
Notwithstanding,  only  private  Ubrarit^s 
having  not-for-profit  status  from  the 
Internal  Revenue  Service  may  receive 
support;  private  for-profit  libraries  nny 
not  receive  support 

Some  commmters  stated  th^ 
graduate  schools  offering  degrees  in 
Ubrary  and  information  sciences  should 
be  eligible.  IMLS  concurs  that  these 
graduate  schools  are  an  appropriate 
provider  of  education  and  training 
projects.  They  are  eligible  as  units 
within  institutions  of  higher  education. 

Some  commenters  questioned 
whether  museum  agencies  could  apply 
for  and  receive  support  within  the 
program  as  an  individual  applicant  The 
IMLS  intention  is  to  encourage 
museums  to  form  cooperative  model 
projects  with  libraries  when  requesting 
support  under  the  National  Leadership 
Grant  program.  A  museum  as  an 
individual  entity,  as  p>art  of  a  museum 
consortium  or  as  an  agency  for  museum 
services,  therefore,  may  only  apply  as 
part  of  a  partnership  with  a  library.  Any 
other  applicant  may  apply  individually 
or  in  a  partnership. 


C.  EligibiHty  for  Specific  Type  Projects 

Museums  may  apply  for  support  only 
if  the  project  includes  a  library  partner. 
A  partnership  that  includes  at  least  one 
museum  and  one  library  may  propose, 
apply  for  and  receive  support  for  any 
type  of  activity  that  would  meet  the 
Directives  of  the  National  Leadership 
Graat  program.  Other  eligible  applicants 
may  apyly  for  any  type  activity 
individually  for  any  type  of  activity  that 
would  meet  the  ebjectives  of  the 
National  Leadership  Grant  program. 
Collahorative  prefects  between  libraries 
and  museums  must  include  at  least  one 
library  ami  one  museum  and  may 
include  other  tjrpes  of  partners. 

D.  Distribution  <^ Funding  Within 
Profect  Types 

Several  conmienters  expressed  the 
opinion  that  as  there  were  four  clear 
project  types,  funding  from  the  Library 
Services  and  Technology  Act  would  Imb 
feirly  distributed  if  no  mere  than  one- 
fourth  went  to  model  collaborative 
projects  for  libraries  and  museums. 
Pending  availability  of  appropriated 
funds  for  National  Leadership  Grants 
under  LSTA.  IMLS  will  award  one 
quarter  of  funds  for  collaborative 
projects  between  libraries  and 
museums. 

E.  Qualifications  o/Aeviewen 

Some  commenters  express  views  that 
only  library  reviewers  were  appropriate 
for  some  types  of  project  while  both 
library  and  museum  professionals  «vers 
appropriate  for  collaborative  library 
museum  projects.  IMLS  concurs  and 
intends  that  appropriate  professionals 
from  the  field  will  be  included  as 
reviewers  depending  on  the  nature  of 
the  project  and  partnership.  Additional 
technical  expertise  may  also  be  part  of 
the  review  and  decision-making 
process. 

F.  Technical  Oarification  ofProcedutvJ 
Issues  of  Program  ktanagemeni 

A  number  of  commenters  identified 
unclear  wording  in  the  guidelines  and 
provided  suggestions  for  editing  the 
guidelines  that  will  enable  IMLS  to 
clarify  the  instructions.  No  single 
teclmical  issue  elicited  significant 
numbers  of  comments,  however,  taken 
as  a  whole  they  will  be  useful  to 
improve  the  quality  of  the  guidelines. 
IMLS  appreciates  the  level  of  attention 
to  detail  these  commenters  provided. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  National  Leadership  Grants. 

OMB  Number:  W  A. 

AgeiKy  Number:  3136. 

Frequency:  One  time. 
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Affected  Public:  Not-for-profit 
institutions. 

Estimated  Time  Per  Respondent:  40 
hours. 

Tota7  Burden  Hours:  1200. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operation/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  National  Leadership 
(kant  are  being  developed  to  carry  out 
a  new  program  awarding  grants  or 
contracts  to  enhance  the  quality  of 
library  services  nationwide  and  to 
provide  coordination  between  libraries 
andmuseiuns. 
Diaaa  B.  Fraakal. 
Otredor. 
(FR  Dec.  97-28070  FUad  10-22-07;  8:45  am) 
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NATIONAL  RXJNOATION  ON  THE 
ARTS  AND  THE  HUMANmES 

COopofsUve  AofoefiMfit  for  Moyors* 
Insiiliilo  on  City  DMign 

AOBICV:  National  Endowment  for  the 

Arts. 

ACnON:  Notification  of  availability. 


t:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  die  award  of  a  Cooperative 
Agreement  to  manage,  through  a  full 
time  director,  a  partnership  of  national 
organizations,  government  agencies,  and 
universities  to  support  the  continuing 
activities  of  the  "Mayors'  Institute  on 
Qty  Design."  Eligibility  to  apply  is 
Undted  to  501(c)(3)  organizations  with  a 
national  constituency,  a  significant 
physical  presmce  in  the  Washington. 
DC  metropolitan  area,  and  a  mission 
that  includes  education  and  advocacy 
regarding  policies  and  practices 
affecting  the  design  of  American  cities. 
The  Mayor's  Institute  is  a  series  of 
forums  dedicated  to  the  improvement  of 
the  design  of  American  cities.  The 
Institute's  activities  include  two  semi- 
annual confierences  (institutes),  alumni 
programs,  coordination  of  the  activities 
of  four  annual  regional  institutes,  and 
maintenance  of  records  and  archives. 
The  initial  period  of  the  Cooperative 
Agreement  will  be  one  year  with 
potential  renewal.  Funding  is  limited  to 
$400,000  for  the  first  year.  Those 
intorested  in  receiving  the  Solicitation 
package  should  reference  Program 
Solicitation  PS  98-01  in  their  written 
request  Requests  must  be  accompanied 
by  two  (2)  self-addressed  labels,  verbal 
requests  for  the  Solicitations  will  not  be 
honored. 


JMTE8:  Program  Solicitations  PS  98-01 
is  scheduled  for  release  approximately 
November  7, 1997  with  proposals  due 
December  8, 1997. 

ADORESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  National 
Endowment  for  the  Arts,  (kants  ft 
Contracts  Office,  Room  618, 1100 
Pennsylvania  Av^.,  NW.,  Washington. 
DC  20506. 

RM  FUmHER  WronMATION  CONTACT: 
William  I.  Hummel,  (kants  ft  Contracts  .«, 
Office.  National  EndoMrment  for  the 
Arts,  1100  Pennsylvania  Ave.,  NW., 
Washington.  DC  20506  (202/682-5482). 
VraUaaiLL  HaMMl, 

Coordinator,  Cooperative  Agreements  and 
Contracts. 

[FR  Doc  97-28071  Filed  10-22-97;  8:45  am) 
COM  mr-at-H 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANmES 

NHDonsi  cnoowiiMni  lor  ine  Am 

Notlonsi  Council  on  tlw  Arts  132nd 


Pursuant  to  section  10(aM2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts  will  be  held  on 
November  7. 1997  from  9J)0  a.m.  to  4:(X) 
p.m.  in  Room  M-09  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW..  Washington.  DC  20506. 

Tfi«  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Topics 
for  discussion  will  include:  A  report  on 
American  Canvas,  Congressional 
update,  budget  update,  application 
revtew.  Guidelines  (FY  99  Grants  to 
Organizations  and  FY  99  Litnature 
Fellowships),  a  briefing  on  the  White 
House  Millennium  Initiative,  a  Iviefing 
on  the  FY  99  budget  request,  an  update 
on  the  Endowment's  FY  1997-2002 
Strategic  Plan,  and  general  discussion. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Council  to 
discnss  nonpublic  commercial  or 
financial  information  of  intrinsic  value. 
the  Council  will  go  into  closed  session 
pursuant  to  subsection  (cH4)  of  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b.  Additionally,  discussion 
concerning  purely  personal  information 
about  individuals,  submitted  with  grant 
applications,  such  as  personal 
biographical  and  salary  data  or  medical 
information,  may  be  conducted  by  the 
Council  in  closed  session  in  accordance 
with  subsection  (c)(6)  of  5  U.S.C  552b. 

Any  interested  person  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public  tf 


you  need  special  accommodations  due 
to  a  disability,  please  contact  the  Office 
of  AccessAbility,  National  Endowment 
for  the  Arts.  1100  Pennsylvania  Avenue* 
NW.,  Washington,  DC  20506,  202/682- 
5532,  TTY-TDD  202/682-5429.  at  toast 
seven  (7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  the 
Office  of  Communications.  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  at  202/682-5570. 

Dated:  Octobv  17, 1997. 
Kathy  Plowtts-Wosdan. 
Panel  Coordinator,  Office  ofOadeUnes  and 
Pond  (iterations. 
(FR  Doc.  97-28075  Flhd  10-22^97;  8:45  aat] 

COH7SS7-«1-« 


NATIONAL  RXJNOATION  ON  THE 
ARTS  AND  THE  HUMANmES 

nBOOnai  Bfiooinnani  lor  w  mtvm 

Conililnod  Arts  PmmI 

Pursuant  to  Section  10(aX2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel,  Multidisciplinary 
Section  (Planning  ft  Stabilization 
category)  to  the  National  Council  on  the 
Arts  will  be  held  on  November  lS-14. 
1997.  The  Panel  will  meet  from  8:30 
a.m.  to  5:45  p.m.  on  November  13  and 
from  8:30  ajn.  to  5.-00  pan.  on 
November  14  in  Room  716  at  the  Nancy 
Hanks  Centsr.  1100  Pennsylvania 
Avenue.  NW.,  Washingtcm,  DC  2(»06.  A 
portion  of  this  meeting,  from  1:30  p.m. 
to  2:30  p.m.  on  November  14.  will  be 
open  to  the  public  for  a  policy 
discussion  of  guidelines,  planning,  field 
needs  and  trends  and  Leadership 
Initiatives. 

The  remaining  portions  of  this 
meeting,  from  8:30  ajn.  to  5:45  p.m.  on 
November  13  and  from  8:30  a.ni.  to  1:30 
p.m.  and  from  2:30  p.m.  to  5-JOO  pjn.  on 
November  14,  are  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31. 1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsections  (c) 
(4),  (6)  and  (9)(B)  of  section  552b  of  Title 
5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof. -of  advisory  paneb 
wdiich  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
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PumI's  discussions  at  the  diacretioo  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
OfBce  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pannsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TDY-TDD  202/682-5496.  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5691. 

Dated:  October  17. 1997. 
Kathy  Plowtz-WordeB. 
Panel  Coordinator,  Panel  Operations, 
National  Endomnent  for  the  Aits. 
(PR  Ooc  97-28078  Filed  10-22-97;  8:45  am] 
I  OOM  THT-ai-M 


NATIONAL  FOUNOATION  ON  THE 
ARTS  ANO  THE  HUMANTTIES 

Natkxwl  EndowfiMnt  for  tiM  Arts 

voinbinsd  Arts  PmmI 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Panel.  Theater  Section  B 
(Creation  ft  Presentation  category)  to  the 
National  Council  on  the  Arts  will  be 
held  on  November  17-21.  1997.  The 
panel  will  meet  bom  9:30  ajn.  to  6H)0 
p.m.  on  November  17-19:  from  10:00 
a.m.  to  6:00  p.m.  on  November  20;  and 
from  9:30  a.m.  to  5:30  p.m.  on 
November  21 .  in  Room  730  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC  20506.  A 
portion  of  this  meeting,  from  10.-00  a.m. 
to  12KX)  p.m.  on  Thursday.  November 
20,  will  be  open  to  the  public  for  a 
policy  discussion  of  guidelines. 
planning,  field  needs  and  trends,  uid 
Leadership  hiitiatives. 

The  remaining  portions  of  this 
meeting,  from  9:30  a.m.  to  6:00  p.m.  on 
November  17-19.  form  12:00  p.m.  to 
6.-00  pjn.  on  November  20.  and  from 
9:30  ajn.  to  5:30  p.m.  on  November  21. 
are  Cor  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidmce  to  the  agax:y  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 


31,  1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(cH4).(6)  and  (9)(B)  of  section  552b  of 
Title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 
*   If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20506.  202/682-5532, 
TDY-TIH)  202/682-5496.  at  least  seven 
(7)  days  prior  to  the  meeting. 

Finlher  information  with  reference  to 
this  n^eeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5691. 

DMed:  October  17. 1997. 

Kathy  Plowita-WaRha. 

F\utel  Coordinator,  Panel  Operationa. 
National  Endowment  for  the  Arts. 

(FR  Doc  97-28077  Filed  10-23-97;  8:45  am] 


NATIONAL  RXJNOATION  ON  THE 
ARTS  ANO  THE  HUMANITIES 

NMionai  Bfioowiiwni  lor  mv  Ansj 
ooiniiiiwwAns  PMMI 

Pursuant  to  Section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Advisory  Pan^,  Media  Arts  Section 
B  (Creation  &  Presentation  and  Planning 
&  Stabilization  categories)  to  the 
National  Council  on  the  Arts  will  be 
held  on  November  12-14,  1997.  The 
panel  will  meet  from  9  a.m.  to  7  pan. 
on  November  12,  from  9  a.m.  to  5:30 
p.m.  on  November  13,  and  from  9  ajn. 
to  3  pan.  on  November  14  in  Room  730 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue.  N.W.. 
Washington.  D.C..  20506.  A  portion  of 
this  meeting,  from  4  p.m.  to  5:30  p.m. 
on  Thursday.  November  13.  will  be 
open  to  the  public  for  a  policy 
discussion  of  guidelines,  planning,  field 
needs  and  trends,  and  Leadership 
Initiatives. 

The  remaining  portions  of  this 
meeting,  from  9  a.m.  to  7  p.m.  on 
November  12.  from  9  a.m.  to  4  pan.  on 
November  13.  and  from  9  a.m.  to  3  p.m. 
on  November  14,  are  for  the  purpose  of 
Panel  review,  diacuaaion.  evaluation, 
and  recommendation  on  applications 


for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Hufnanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31, 1997.  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection  (c) 
(4).  (6)  and  (9)(B)  of  section  552b  of  Title 
5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  N.W., 
Washington.  DC.  20506,  202/682-5532. 
TDY-TDD  202/682-5496,  at  least  sevra 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
D.C,  20506.  or  call  202/682-5691. 

Dated:  October  17. 1997. 

Kat^  Plowits-Wonian. 

Panel  Coordinator,  Parte!  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc  97-28078  Filed  10-22-97;  8:45  am) 

I CCMK  mr-at-M 


NATIONAL  SCIENCE  FOUNOATION 

Special  Emphasis  Panel  in  Advancad 
SdanWIc  Computing;  Notioa  of 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announce  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  Computing  (tll8SL 

Date  and  Time:  November  13, 1997. 8:30 
■.m.  to  5.-00  p.m. 

Place:  Nationai  Science  Foundation.  4201 
Wilson  Boulevard.  Suite  1120.  Arlington.  VA 
22230. 

Type  of  Meeting:  Gosed. 

Contact  Person:  Dr.  |ohn  Van  Roeaodale. 
Program  Director.  New  Technologies 
Program,  Suite  1122,  National  Science     * 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  (703)  306-1962. 

Purpose  a/JMsating:  To  ptovide 

mdations  and  advice  concerning 
submitted  to  NSF  for  financial 
tuppoit. 
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Agenda:  Panel  review  of  the  New 
Technologies  Program  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
leviawad  include  infonnadon  of  a 
proprietary  or  confidential  nature,  including 
twrhniral  information;  financial  data,  such  as 
salaries;  and  personal  iirfbrmation 
concerning  individuals  associated  with  the 
iwoposals.  These  matters  are  exempt  under  5 
U.SC  552b)(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


Committee  Uanagement  Officsr. 

(FR  Doc.  97-28121  Filed  10-22-97;  8:45  am) 


NATIONAL  SCIENCE  FOUNDATION 
Spatial  Emphaala  Panel  In      '^ -^ 


sysMms;  noiioaof  aneony 

In  accordance  with  the  Fedenl 
Advisory  Committee  Act  [Pt£b.  L.  92- 
463.  as  amended),  the  Nadonal  Science 
Foundation  annotinces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  In 
Binwngineering  and  Environmsmtal  Systems 
(Nall89). 

Dote  and  Time:  Novembw  12-14, 1997; 
ScOOam — 6.-00pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Rooms  380  and  530 
Ariii^lton.  VA  22230. 

7>pe  ofi4eeting:  Qosed. 

Contact  Person:  H.  Frederick  Bowman. 
Program  Director,  Biomedical  EngLneering 
and  Research  to  Aid  Persons  with 
Disabilities,  Division  of  Bioengineering  and 
EnvironnxHilal  Systems,  National  Science 
Foundation.  4210  Wilson  Boulevard. 
Arlington.  VA  22230.  Telefriiane:  (703)  306- 
1318. 

Purpose  afhtseUng:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  finandai  support 

Agenda:  To  review  and  evaluate 
{woposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  inchiding 
technical  information;  financial  data,  suc^  as 
salaries;  and  personal  information 
concerning  individuals  asanriatwd  with  the 
proposals.  Tbese  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


IM.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Ooc  97-2S114  Hied  10-22-97;  8:45  am] 
I  cooc  79as-«t-M 


NATIONAL  SCIBiiCE  FOUNDATION 

Advisory  Panel  for  Biological 
Mraatruelura;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:^ — , 

Name:  Advisbry  Vwasi  for  Biological 
Infrastructure  (#1215). 

Dote  and  Time:  November  10-12. 1997, 
8:30  ajn>^K)0  pjn. 

Place:  Nationl  Science  Foundation.  Room 
375, 42DrV«^ISea  Boulevard,  AriingUm,  VA. 

Type  ofhttsting:  Claeed. 

CMact  AHt^KMi;  Lee  Makowski  and  Arthur 
KmlialafaN^B^ram  Directors,  Biological 
InstiviMflSitiiJii  and  Instrument 
DevSl^ment.  Room  BlS^Nadonal  Scienca 
Feoadation.  420tiWtSbn  Bonlevani. 
Arhngton.  VA.  Telephone:  (703)  306-1472. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  far  fin»nH«l  support 

AgerHh:  To  review  and  evahiata 
Instnunent  Development  for  Biological 
Research  (IDBR)  proposals  as  part  of  the 
selection  process  for  award. 

Reason  for  Closing:  llw  proposals  being 
reviewed  include  iniormation  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  finanrial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  meters  are  exempt  under  5 
U.&C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshiiw  Act 


MRskirrsWekisr. 

Cbomu  ttee  UanagBmait  Ofpear. 

[FR  Doc.  97-28117  Filed  10-22-97;  8:45  am) 


NATIONAL  SCOICE  FOUNDATION 

Special  Emphaala  Panel  in  CMl  and 
■Ncnanicai  ssyswnia;  isouca  oi 


In.accordance  with  the  Federal 
Adviamy  CcMiunittee  Act  Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Qvil  and 
Mechanical  Systeau  (1205). 

Date  and  Time:  Novembw  11  and 
November  12,  1997;  8:30  a.m.  to  5:00  pjBL 

Place:  NSF.  4201  Wilson  Boulevard. 
Rooms  580,  Arlington,  Virginia. 

Contact  Person:  Dr.  Devendra  P.  Garg, 
Program  Director.  Dynamic  Systems  and 
Control  Program.  Division  of  Civil  and 
Mechanical  Systems.  Room  545.  NSF.  4201 
Wilson  Blvd..  Arlington.  VA  22230  703/306- 
1361.x  5068. 

Purpose  of  Meeting:  To  provide  advice  and 
recmnmendatiiMs  cancaming  proposals 
submitted  to  NSF  fpr  financial  support 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
terhniral  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  vrith  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  S52b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act 


M.RahaGcaWtaklar, 

CoDuniftee  Management  Qf)%3Br. 

(FR  Doc.  97-28119  Filed  10-22-S7: 8:45  am) 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Economical 

Dedeioni 

Notice  of  I 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Mune:  Advisory  Panel  for  Economics. 
Decision  and  Management  Sdences  (#1759). 

Date  and  Time:  November  14-15. 1997, 
9  a.m.  to  5  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place.  4201  Wilson  Boulevard, 
Rooms  310-380,  Arlington.  VA  2223a 

Contact:  Dr.  Daniel  H.  Newlon.  Program 
Director  for  Economics.  Division  of  Social. 
Behavioral  and  Economic  Raaaaich.  National 
Science  Foundation.  Room  995,  4201  WUsoa 
Boulevard.  Arlington.  VA  2223a  Telephone: 
(783)  306-1753. 

Agenda:  To  review  and  evaluate 
Economics  proposals  as  part  of  the  seisctioa 
process  far  awuds. 

Name:  Advisory  Panel  far  Dscisian  and 
Management  Sciences  (#1759). 

Dote  and  Time:  December  6-7. 1997.  9  ajn. 
to  5  p.m. 

Place:  National  Science  Foundation. 
Stafford  Place,  4201  Wilson  Boulevard. 
Rooms  97a  Arlii^ton.  VA  22230. 

Contact:  Dr.  Jonathan  Leiand,  Program 
Director  for  DRMS.  Division  of  Social. 
Behavioral  and  Economic  Research.  National 
Science  Foundation,  Room  995,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1757. 

Agenda:  To  review  and  evaluate  DRMS 
proposals  as  pot  of  the  selection  process  for 
awards. 

Type  {^Meetiitgs:  Closed. 

Purpose  of  Meeting:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Reason  for  Closings:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  posonal  information 
individuals  associated  with  the  proposals. 
These  matton  sra  axaauM  midsr  5  U.S.C 
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S52b(c)  of  the  Govemmant  in  the  Suashinn 

act 

M.  KabMxa  WlBkfar. 

Comtauttee  Uanagement  Officer. 

(FR  Doc.  97-28120  Filed  10-22-97:  8:45  em) 


NATIONAL  SCIENCE  FOUNDATKM 


in 
Notice  of  Meeting 


In  •ccordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Rmphawt  Panel  in  Materials 
Reseut±  t\203. 

Date  6r  Time:  November  12.  1997.  8:00 
ajB.-SK)0  p.m. 

Piace:  Rooou  770.  920. 970.  National 
Science  Foundation.  4201  Wilaoo  Blvd.. 
Arlington.  VA  22230. 

Type  of  Meeting:  Cloaed. 

Contact  Person:  Dr.  H.  Hollis  Widcmaa. 
Program  Director.  Division  of  Materials 
itesearcfa.  Room.  1065.  National  Science 
Foundatioa.  4201  Wilson  Blvd..  Arlington. 
VA  22230  703-306-1816. 

Puqxfse  of  Meeting:  To  provide  advice  and 
recommendatioiu  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Condensed  Matter  Physios  CAREER 
proposals  as  part  of  the  selection  process  of 


neoMon  for  Chemg:  The  prapoeals  being 
raviawad  indudea  information  of  a 
proprietary  or  coofidential  nature,  indndiag 
technical  information;  financial  data,  soch  as 
salaries:  and  persooal  iafaimation 
mmrjaiiiing  imfividualB  aaaoctatad  wMk  (ka 
ptopoaals.  Thaae  matlan  aae  anaaipt  widar  S 
use.  552b(c).  (4)  and  (8)  of  the  GoTanuneirt 
in  tlae  Sunshine  Act 


M.  tahirca  WJakler. 

Goaunittee  Management  Officer. 

iFR  Doc.  97-28118  Filed  10-22-97;  a^M  ami 


NATIONAL  SCIENCE  POUNOATION 

Aflvleofy  PBnei  foe  NeMroedenoej 
Motire  of  Meeting 

In  accordance  with  the  Federal 
Adviaocy  Committee  Act  (Pob.  L.  92- 
463,  aa  amended),  the  National  Science 
Foundation  aanouncea  the  following 
meeting; 

Name:  Adviaoiy  Ptnei  tor  Neunedeooe 
(1158). 

Date  and  Time:  November  13-14. 1997; 
9:00  a.m.  to  5:00  p.m. 

Place:  Room  680.  4201  Wilson  Boulevwd.. 
Arlington,  VA. 

7>pe  of  Meeting:  Part-Open. 

Contact  Penan:  Dr.  Cruistonher  i»iatt. 
Program  Director,  Sensory  Sykt«ms,  Diviaton 
of  Integrative  Biology  and  Neuroacieaoa. 


Suite  685,  National  Science  Foundation, 
4201  Wilson  Blvd..  Arlington,  VA  22230 
Telephone:  (703)  306-1424. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Minutes:  May  be  obtained  from  tlie  contact 
person  listed  above. 

Agenda:  Open  Session:  November  14; 
11:00  a.m.  to  12:00  p.m..  to  discuss  goals  and 
assessment  procedures.  Closed  Session: 
November  13;  9:00  a.m.  to  5:00  p.m.; 
November  14.  9:00  a.m.  to  11:00  a.m..  and 
12:00  p.m.  to  5:00  p.m.  To  iwiew  and 
evaluate  Sensory  Systems  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Ckmng:  The  proposals  being 
reviewed  include  Information  of  a 
proprietary  or  confidential  nature,  including 
technical  informatina:  finanrial  data,  such  as 
salaries;  and  personal  InionBation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  S52b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


IUU.ROAO  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 


M.  bhaoca  IViiddar. 

Committee  Afanagement  Officer. 

IFR  Doc.  97-28115  Filed  1&-22-47:  8:45  am] 


NATIONAL  SCIENCE  FOUNOATKM 


in 
PraQfsms!  Notice  tif  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  foUo«ving 
meeting. 

Name:  Spedai  Emphasis  Panel  in  Polar 
Programs  (1200). 

Date  and  Time:  November  24-25. 1«e7: 
8:30  a.m.  to  SKIO  p.m.. 

Place:  Room  770.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  Z2230. 

T^pe  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  Ledbettar. 
Program  Director,  Arctic  System  Science, 
Office  of  Polar  ftiigiaais,  itoom  740,  blsMoaai 
Science  Fnuaiation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Teiephone:  (TOS)  306- 
1029. 

Purpose  ofMetUng:  To  provide  advice  and 
raoommeDdations  i 
submitted  to  NSF  ior  < 

^enda:  To  twrimm  and  evaluate  Arctic 
System  SdencepNposals  as  part  of  the 
aalaettoa  prooaas  isr  awards. 

ftooaon /br  Cloaa^g:  l%a  proposals  being 
reviewed  inciude  iefcwation  of  a 
proprietary  or  confidential  nature,  including 
tacfanical  information;  financial  data,  such  as 
salaries  and  paaaaaal  information  concerning 
individuals  aaaoriatiiri  Mritfa  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552(bXc),  (4)  and  (6)  of  the  Government  in 
the  Sunshine  Act 

M.  Rebecca  WiaflBar, 

Committee  Managemeat  Officer. 

IFR  Doc  97-28116  l^lad  10-22-97;  8:45  am] 


f:  In  accortlance  with  the 
requirement  of  Section  3506  (c)(2)(A)  of 
the  Paperwork  Redi^ption  Act  of  199S 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Commeats  Are  iBTitad  On 

(a)  Whether  the  proposed  infbrmatioo 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  RRB's  estimate  of  the 
burden  of  the  collection  of  the 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
infonnation  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  foims  of  information  technology. 

Title  and  Purpose  of  lafermatioa 
CoUectioa 

Self-Employment  and  Substantial 
Service  Questionnaire;  OMB  3220-0138 

Section  2  of  the  Railroad  Retirement 
Act  (RRA)  provides  for  payment  of 
annuities  to  qualified  employees  and 
their  spouses.  In  order  to  receive  an  age 
and  service  anntiity.  Section  2(eH3) 
states  that  an  applicant  must  stop  all 
railroad  work  and  give  up  any  rights  to 
return  to  such  work.  A  disability 
applicant  must  give  up  all  railroad 
work,  but  does  not  have  to  relinquish 
rights  to  return  to  railroad  work  until  he 
or  she  attains  age  65,  or,  if  earlier,  a 
spouse  aiuiuity  or  supplemental  annuity 
becomes  payable.  Under  the  1988 
amendments  to  the  RRA.  an  applicant  is 
no  longer  required  to  stop  work  for  a 
"Last  Pre-Retirement  Nonrailroad 
Employer"  (LPE).  LPE  is  the  last  person, 
company  or  institution  with  whom  an 
employee  or  spouse  applicant's  last 
railroad  employment  and  before  their    . 
annuity  beginning  date.  However, 
section  2(fX6)  of  the  RRA  requires  that 
a  portion  of  the  employee's  Tier  U 
benefit  and  supplemental  annuity  be 
deducted  for  aaminga  from  a  "LPE" 
eoaployer. 

The  RRB  utilires  Form  AA-4,  S^- 
Employment  and  Substantial  Service 
Questionnaire  to  obtain  information 
needed  to  determine  if  the  applicant's 
work  is  LPE.  railroad  senriee  or  self- 
employment.  If  the  work  is  self- 
employment,  the  questionnaire 


Federal  Register  /  Vol  62,  No.  205  /  Thursday,  Ctetober  23.  1997  /  Notices  55285 


identifies  any  months  in  which  the 
applicant  did  not  perform  substantial 
service.  One  response  is  requested  of 
each  respondent.  Completion  is 
voluntary.  However,  failure  to  complete 
the  forms  could  result  in  the 
nonpayment  of  benefits. 

The  RRB  proposes  to  revise  Form 
AA-4  to  add  language  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Minor  nonburden  impacting  changes  are 
also  proposed.  The  completion  time  for 
the  AA-4  is  estimated  at  between  40 
and  70  minutes.  The  RRB  estimates  that 
approximately  1.500  AA-4's  are 
completed  annually. 
AOOmONAL  StFOfMATION  OR  COIMCNTS: 
To  request  more  infonnation  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald ).  Hodapp,  Railroad  Retirement 
Board.  844  North  Rush  Street.  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Clearance  Qf^Scer. 
[FR  Doc.  97-28066  Filed  10-22-97;  8:45  am] 


RAILROAD  RETIREMENT  BOARD 
Agency  Fonns  Submltled  for  OMB 


SUMMARY:  In  accordance  with  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collec:tion  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Sonunaiy  of  Pn^posaUa) 

(1)  Collection  title:  Lag  Service 
Reports. 

(2)  Formfs)  submitted:  AA-12,  G-88A. 

(3)  OMB  Number  3220-0005. 

(4)  Expiration  date  of  current  OkfB 
clearance:  12/31/97.  . 

(5)  Type  of  request:  Extrasion  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other  for 
profit. 

(7)  Estimated  armual  number  of 
respondents:  1.200. 

(8)  Total  annual  responses:  1,200. 

(9)  Total  annual  reporting  hours:  120. 

(10)  Collection  description:  The  report 
obtains  the  current  service  and 
compensation  of  an  employee  not  yet 
reported  to  the  Railroad  Retirement 
Board.  This  lag  information  is  used  to 


determine  eligibility  for  and  amount  of 
annuity  applied  for  and  to  pay  benefits 
due  on  a  deceased  employee's  earnings. 

Additional  Information  «-  Comments 

Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwra,  the  agency  clearance  officer 
(312-751-3363).  Comments  regartling 
the  infonnation  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building.  Washington.  DC  20503. 
C3nxJ[  Miarzwa, 
Clearance  Officer. 
[FR  Doc  97-28064  Filed  10-22-47;  8:45  am) 

■ajJMO  CODE  WW  01-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sutxnission  tor  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington, 
DC  20549. 
Extension: 

Rule  30d-l,  SEC  File  No.  270-21, 
OMB  Control  No.  3235-0025 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  30d-l.  tmder  the  Investment 
Company  Act  of  1940,  "Reports  to 
Stockholders  of  Management 
Companies"  prescribes  the  minimiim 
content  of  reports  to  shareholders  that 
every  registoed  investment  company 
must  send  at  least  semi-annually, 
containing  the  information  specified  by 
the  statute  or  its  equivalent  as  the 
Commission  may  determine  to  be  in  the 
interest  of  the  investors.  The  reports  are 
required  in  order  to  inform  current 
shareholders  of  the  status  of  the 
(xnnpany.  The  rule  requires 
approximately  602  hours  annually  for 
each  of  the  3,850  respondents  eqiialling 
2.317,700  total  aimual  burden  hours. 

Rule  30d-l  does  not  involve  any 
recordkeeping  requirements.  Providing 
the  information  required  by  rule  30d-l 
is  mandatory  and  the  information 
provided  wUl  not  be  kept  confidential. 


The  Commission  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

General  comments  regarding  the 
above  infonnation  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  ASairs.  Office  of 
Management  and  Budget.  Itoom  3208, 
New  Executive  Office  Building. 
Washington.  D.C  20503;  and  (ii) 
Michael  E.  Bartell.  Associate  Exetnitive 
Director,  Office  of  Infonnation 
Technology.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
da3rs  of  this  notice. 

Dated:  October  14. 1097. 
Margarat  H.  McFarlaad. 
Deputy  Secrettuy. 
(FR  Doc  97-28031  Filed  lfr-22-97;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[kiweetiMnt  Conipflny  Act 
12968;  812-107001 


N& 


GoMmsn  Sschs  A  Co^  el  eL;  Nolloe  ol 


Ocodiar  17, 1997. 

AQENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  under  (a) 
sections  6(c)  and  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act") 
requesting  an  exemption  from  section 
17(a)  of  the  Act;  (b)  section  6(c)  of  the 
Act  requesting  an  exemption  from 
section  17(e)  of  the  Act  and  rule  17e-l 
under  the  Act;  and  (c)  section  10(f)  of 
the  Act  requesting  an  exemption  from 
section  10(f)  and  rule  lOf-3  under  ttw 
Act 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  registered 
investment  companies  that  have  one  or  . 
more  investment  advisers,  and  for 
which  Goldman.  Sachs  k  Co.  or  an 
affiliate  ("Goldman")  acts  as  an 
investment  adviser,  to  engage  in  certain 
principal  and  brokerage  transactions 
and  to  purchase  securities  in  certain 
underwritings.  "Hie  transactions  would 
be  between  the  investment  companies, 
or  the  portions  of  the  investment 
companies'  portfolios,  that  are  not 
advised  by  Goldman,  and  Goldman  or  a 
member  of  an  underwriting  syndicate  in 
which  Goldman  is  a  participant. 
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AmJCAMTS:  Goldman.  Sachs  &  Co.. 
Goldman  Sachs  Asset  Management 
Internationa]  ("GSAMl").  and  Goldman 
Sachs  Fund  Management,  L.P. 
("GSFM");  and  The  Diversified 
Investors  Fund  Group.  Diversified 
Investors  Portfolios,  EAI  Select 
Managers  Equity  Fimd,  The  Managers 
Fimds,  and  The  Hirtle  Callaghan  Trust 
(collectively,  the  "Funds"). 

RUNG  DATE:  The  application  was  filed 
on  June  10, 1997.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  included  in  this 
notice. 

HEARMQ  OR  MOTmCATION  OF  HEAMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ^e  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  12, 1997,  and  should  be 
accompanied  by  proof  nf  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  servioe. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
Applicants,  c/o  Goldman  Sachs  &  Co., 
85  Broad  Street,  New  York,  New  York. 
10004. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Joseph  B.  McDonald,  Jr.  Senior  Counsel, 
at  (202)  942-0533,  or  Mercer  E.  Bullard. 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Requlation, 
Division  of  Investment  Mangement). 
SUPPLEMBfTARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street  N.W..  Washington.  D.C  20549 
(tel.  202-942-a090). 

Appbcaats'  RepresentatioDS 

1.  Goldman.  Sachs  &  Co.,  is  registered 
with  the  SEC  as  a  broker-dealer  under 
the  Securities  Exchange  Act  of  1934  and 
an  investment  adviser  under  the 
Inveatment  Advisers  Act  of  1940 
("Advisers  Act").  Goldman.  Sachs  k  Co. 
and  entities  controlling,  controlled  by  or 
under  common  control  with  Goldman, 
Sachs  ft  Co  (collectively,  "Goldman 
Sachs")  constitute  one  of  the  largest 
dealers  in  fixed  income,  money  market 
and  equity  securities. 


2.  GSAMI  and  GSFM  are  under 
common  control  with  Goldman,  Sachs  & 
Co.  and  are  registered  as  investment 
advisers  imder  the  Advisers  Act. 
Goldman  Sachs  Asset  Management 
("GSAM")  is  an  operating  division  of  . 
Goldman,  Sachs  ft  Co.,  and  Liberty 
Investment  Management  ("Liberty")  is 
an  operating  division  of  GSAM.  GSAMI, 
GSFM,  GSAM,  and  Liberty  are  and  act 
as  investment  advisers  to  one  or  more 
registered  investment  companies  or 
series  of  registered  investment 
companies  ("Portfolios").  GSAMI. 
GSFM,  GSAM  and  Liberty,  and  any 
other  entities  controlling,  controlled  by, 
or  under  common  control  with  a 
Goldman  Sachs  entity  and  that  are 
engaged  in  providing  advisory  services 
are  collectively  referred  to  as  the 
"Goldman  Advisers." 

3.  Applicants  request  that  the  relief 
apply  to  any  registered  investment 
company  or  Portfolio  for  which  a 
Goldman  Adviser  currently  or  in  the 
future  acts  as  investment  adviser.' 
Applicants  also  request  relief  for  any 
broker-dealer  controlling,  controlled  by. 
or  under  common  control  with 
Goldman,  Sachs  ft  Co.  (collectively  with 
Goldman.  Sachs  ft  Co.,  "Affilie  <3d 
Broker-Dealers"). 

4.  The  EAI  Select  Managers  Equity 
Fund,  The  Managers  Funds.  The 
Diversified  Investors  Fund  Group,  and 
The  Hirtle  Callaghan  Trust  are 
registered  open-end  management 
investment  companies  organized  as 
Massachusetts  business  trusts  or.  in  the 
case  of  The  Hirtle  Callaghan  Trust,  as  a 
Delaware  business  trust.  Evaluation 
Associates  Capital  Markets,  Inc.  serves 
as  the  investment  adviser  to  the  only 
Portfolio  of  the  EAI  Select  Managers 
Equity  Fund.  The  Managers  Funds.  L.P. 
serves  as  investment  adviser  to  each  of 
the  ten  Portfolios  of  The  Managers 
Ftmds.  The  Diversified  Investors  Fund 
Group  has  thirteen  Portfolios,  all  of  the 
assets  of  which  are  invested  in  a 
corresponding  series  of  the  Diversified 
Investors  Portfolios,  a  registered 
investment  company.  Diversified 
Investment  Advisors,  Inc.  is  the 
investment  adviser  of  each  of  the 
Portfolios  of  Diversified  Investors 
Portfolios.  The  Hirtle  CnlUghAn  Trust 
cunently  consists  of  five  portfolios  eech 
of  which  is  advised  by  one  or  more 
independent  investment  advisers. 

5.  Liberty  or  GSAM  acts  as  investment 
adviser  to  a  portion  of  one  or  more 
Portfolios  of  the  EAI  Select  Managers 


Equity  Fund.  The  Manager  Funds,  the 
Diversified  Investors  Portfolios,  and  The 
Hirtle  Callaghan  Trust.  In  each  case,  the 
other  portions  are  advised  by 
investment  advisers  that  are  not 
affiliated  persons,  or  affiliated  persons 
of  an  affiliated  person,  of  Goldman 
Sachs  (each,  an  "Unaffiliated  Adviser." 
and  each  portion,  an  "Unaffiliated 
Portion").^  No  Goldman  Sachs  entity 
(other  than  a  Goldman  Adviser)  is  an 
affiliated  person,  or  an  affiliated  person 
of  an  affiliated  person,  of  an  investment 
adviser  to  a  Portfolio  of  an  unaffiliated 
Fund. 

6.  Certain  investment  companies  use 
a  multi-manager  structure  ("Multi- 
Managed  Portfolios")  3  in  which 
separate  investment  advisers 
("Subadvisers")  are  used  to  manage 
discrete  portions  of  the  Portfolio.*  Each 
Subadviser  acts  as  if  it  were  managing 
a  separate  investment  company.  IThe 
Subadvisers  do  not  collaborate,  and 
each  is  responsible  for  making 
independent  investment  and  brokerage 
allocation  decisions  for  its  portion  based 
on  its  own  research  and  analysis.  The 
Subadvisers  do  not  receive  information 
about  investment  or  brokerage 
allocation  decisions  of  another  portion 
of  the  Portfolio  before  they  are 
implemented.  Each  Subadviser  is 
compensated  for  advisory  services  based 
only  on  a  percentage  of  the  value  of 
assets  allocated  to  it.  GSAM,  Liberty  or 
other  Goldman  Advisers  act  or  may  act 
as  Subadvisers  to  registered  investment 
companies.  Applicants  state  that 
Goldman  Sachs  does  not  and  will  not 
control  the  Portfolio  for  which  a 
Goldman  Adviser  acts  as  Subadviser. 

7.  Applicants  request  relief  to  permit 
(1)  Unaffiliated  Portions  to  engage  in 
principal  transactions  with  Affiliated 
Broker-Dealers  and  to  purchase 
securities  in  an  underwriting  in  which 
an  Affiliated  Broker-Dealer  acts  as  a 
principal  underwriter,  (2)  Unaffiliated 
Portfolios  to  engage  in  brokerage 
transactions  with  Goldman.  Sachs  ft  Co.. 
and  Unaffiliated  Portions  to  engage  in 


*  Aay  r«gi*taml  invastnmnt  corapanythat 
cunmtly  intends  to  raly  oo  the  order  is  named  as 
■n  applicant.  Any  other  existing  or  future  regiatered 
inveatment  company  that  r«lies  on  the  order  will 
comply  with  the  tenns  and  conditions  of  the 
appUcatioo. 


*  PottfoUoa  lot  wkich  no  Goldman  Adviser  serve* 
aa  invMlmaat  adviaer  aie  referred  to  a* 
"Unaffiliated  Portfolios."  and  Funds  whose  only 
affiliation  with  Goldman  Sachs  is  that  a  Goldman 
Adviaar  serves  as  invesUnent  adviser  are  lefaiied  to 
a*  "Unaffiliated  Funds  " 

'  For  puipoaes  of  this  notice,  a  Multi-Maoagad 
PortfDlio  is  a  registered  investmeol  company  or  a 
Portfolio  advised  by  a  Goldman  Adviser  and  at  least 
one  Unaffiliated  Adviser. 

*  The  (arm  "SthmMmtm"  includes  investment 
advisers  that  managa  diacrete  portions  of  Multi- 
Managed  Portfolio*  whether  or  not  the  Portfolios 
have  a  primary  adviser  thai  is  responsible  for  the 
overall  inveatment  performance  of  the  fund  and 
mooitoring  the  Subadvisers.  In  addition,  the  term 
"Subadviaen"  includes  a  primary  advisor  to  the 
extent  the  primary  adviser  is  respoiuibie  for  a 
poftioa  of  a  Multi-Managed  Portfolio. 
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brokerage  transactions  with  Affiliated 
Broker-Dealers,  when  Goldman,  Sachs  & 
Co.  or  the  Affiliated  Broker-Dealer  acts 
as  broker  in  the  ordinary  course  of 
business  without  complying  with 
subsections  (b)  and  (c)  of  rule  17e-l, 
and  (3)  portions  of  Portfolios  advised  by 
a  Goldman  Adviser  ("Affiliated 
Portions")  to  purchase  securities  in  an 
underwriting  without  aggregating  that 
portion's  piuchase  with  purchases  of 
Unaffiliated  Portions  as  required  by  rule 
10f-3(b)(7). 

Af^Ucants'  Legal  Analysis 

A.  Section  17(a) 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  an  affiliated  person,  or  an 
affiliated  person  of  an  affiliated  person, 
of  the  company.  Sections  2(a)(3)  (C)  and 
(E)  of  the  Act  define  an  "affiliated 
person"  of  another  person  to  be  any 
person  controlling,  controlled  by.  or 
under  control  with  the  person,  and  any 
investment  adviser  of  an  investment 
company,  respectively.  Applicants 
believe  that  any  Goldman  Adviser 
acting  as  a  Subadviser  of  a  Multi- 
Managed  Portfolio  would  be  an 
affiliated  person  of  that  Portfolio,  and 
each  Affiliated  Broker-Dealer  would  be 
an  affiliated  person  of  the  Goldman 
Adviser.  As  a  result,  applicants  believe 
that  any  principal  transaction  between 
an  Unaiffiliated  Portion  and  an  Affiliated 
Broker-Dealer  would  be  prohibited  by 
section  17(a). 

2.  Applicants  request  relief  from 
section  17(a)  to  exempt  principal 
transactions  entered  into  in  the  ordinary 
course  of  business  between  the 
Unaffiliated  Portion  and  an  Affiliated 
Broker-Dealer.  Applicants  state  that  the 
relief  would  apply  only  to  transactions 
prohibited  by  section  17(a)  soMy 
because  a  Goldman  Adviser  is  an 
affiliated  person  of  the  Portfolio  under 
section  2(a)(3)(E). 

3.  Section  6(c)  permits  the  SEC  to 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act,  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
of  the  Act.  Section  17(b)  permits  the 
SEC  to  grant  an  order  permitting  a 
transaction  otherwise  prohibited  by 
section  17(a)  if  it  finds  that  the  t«ins  of 
the  proposed  transaction  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
and  the  general  purposes  of  the  Act  For 


the  reasons  stated  below,  applicants 
believe  that  the  proposed  transactions 
meet  the  standards  of  sections  6(c)  and 
17(b). 

4.  Applicants  contend  that  section 
17(a)  is  intended  to  prevent  persons 
who  have  the  power  to  influence  an 
investment  company  from  using  that 
influence  to  the  person's  own  petnmiary 
advantage.  Applicants  assert  that 
Unaffiliated  Advisers  will  be  solely 
responsible  for  making  investment 
decisioiis,  and  that  they  therefore  wrill 
have  no  incentive  to  cause  Unaffiliated 
Portions  to  engage  in  transactions  with 
Affifiated  Broker-Dealers.  Applicants 
state  that,  because  the  Unaffiliated 
Adviser  will  have  no  (»nftict  of  interest 
in  deciding  whether  to  execute  a 
principal  transaction  with  an  Affiliated 
Broker-Dealer  on  behalf  of  an 
Unaffiliated  Portion,  there  will  be  no 
danger  of  overreaching  on  the  part  of 
any  person  concerned  with  the 
transaction.  Applicants  argue  that  the 
pectmiary  interests  of  the  particular 
Unaffiliated  Adviser  are  directly  aligned 
with  those  of  the  Unaffiliated  Portion  it 
manages.  Applicants  contend  that  the 
Unaffiliated  Adviser's  interests  are 
served  only  to  the  extent  that  the  assets 
of  the  Unaffiliated  Portion  are  increased 
as  a  result  of  the  transaction,  which  also 
benefits  the  Fund. 

5.  Applicants  state  that  the  proposed 
transactions  will  be  consistent  with  the 
policies  of  the  Muhi-Managed  Portfolio, 
inasmuch  as  each  Unaffiliated  Adviser 
is  required  to  manage  the  Unaffiliated 
Portion  of  the  Multi-Managed  Portfolio 
in  accortiance  with  the  investment 
objectives  and  related  investment 
policies  of  the  Portfolio  as  described  in 
its  registration  statement.  Applic:ants 
also  argue  that  permitting  the 
transactions  will  be  consistent  with  the 
general  purposes  of  the  Act  and  in  the 
public  interest,  because  the  ability  to 
engage  in  the  transactions  will  increase 
the  likelihood  of  a  Multi-Managed 
Portfolio  achieving  best  price  and 
execution  on  its  principal  transactions 
while  giving  rise  to  none  of  the  abuses 
that  section  17(a)  was  designed  to 
prevent. 

B.  Section  1 7(e)  and  Rule  1 7e-l 

1.  Section  17(eH2)  of  the  Act  prohibits 
an  affiliated  person,  or  an  affiliated 
person  of  an  affiliated  person,  of  a 
registered  investment  cgmpany  from 
receiving  compensation  for  acting  as 
broker  in  connection  with  the  sale  of 
securities  to  or  by  the  company  if  the 
compensation  exceeds  the  limits 
prescribed  by  the  section  unless 
otherwise  permitted  by  rule  17e-l 
tmder  the  Act.  Rule  17e-l(a)  provides 
that  brokerage  compensation  paid 


pursuant  to  the  rule  must  be  reasonable 
and  fair  compared  with  compensation 
paid  in  comparable  transactions.  Rule 
17e-l(b)  requires  the  investment 
company's  board  of  directors,  including 
a  majority  of  the  directors  who  are  not 
interested  persons  under  section 
2(a)(19)  of  the  Act,  to  adopt  procedures 
r^arding  lHt>kerage  compensation  paid 

1>ursuant  to  the  rule  and  to  determine  at 
east  quarterly  that  all  transactioiu 
effected  in  reliance  on  the  rule  complied 
with  the  procedtires.  Rule  17e-l(c) 
specifies  the  records  that  must  be 
maintained  by  eech  investment 
company  with  respect  to  any  transaction 
effected  pursuant  to  nde  17e-l. 

2.  Applicants  believe  that  Affiliated 
Broker-Dealers  are  affiliated  persons  of 
an  affiliated  person  of  the  Unaffiliated 
Portions  for  tfie  reasons  discussed 
above.  Applicants  also  believe  that 
Goldman.  Sachs  ft  Co.  is  an  affiliated 
person  of  an  affiliated  person  of  the 
Unaffiliated  Portfolios  because  (a)  the 
Affiliated  Portfolios  are  affiliated 
persons  of  Unaffiliated  Portfolios 
because  they  are  under  common  control, 
and  (b)  Goldman,  Sachs  ft  Co.,  is  an 
investment  adviser  to  the  Affiliated 
Portfolios  because  GSAM  and  Liberty 
are  divisions  of  Goldman,  Sachs  ft  Co. 
and  not  separate  legal  entities. 

3.  Applicants  request  relief  imder 
section  6(c)  for  an  exemption  from  the 
provisions  of  section  1 7(e)  Act  and  rule 
17e-l  to  the  extent  necessary  to  permit 
Unaffiliated  Portfolios  to  pay  brokerage 
compensation  to  Goldman,  Sachs  ft  Co., 
and  Unaffiliated  Portions  to  pay 
brokerage  compensation  to  Affiliated 
Broker-Dealers,  when  Goldman,  Sachs  ft 
Co.  or  the  Affiliated  Broker-Dealer, 
respectively,  acts  as  broker  in  the 
ordinary  course  of  business  without 
complying  with  the  requirements  of  rule 
17e-l(b)  and  (c).  Applicants  state  that 
the  relief  would  apply  only  to 
transactions  prohibited  by  section  1 7(e) 
solely  because  a  Goldman  Adviser  is  an 
affiliated  person  of  the  Portfolio  under 
section  2(a)(3)(E). 

4.  Applicants  believe  that  the 
proposed  brokerage  transactions  meet 
the  standards  of  section  6(c)  of  the  Act 
for  the  same  reasons  that  the  proposed 
principal  transactions  satisfy  the 
standards.  In  addition,  applicants  state 
the  brokerage  transactions  will  comply 
with  the  rule  17e-l(a)  requirement  that 
the  brokerage  compensation  be  fair  and 
reasonable  compared  with  comparable 
transactions.  Applicants  also  note  that 
the  Unaffiliated  Advisers  will  be  subject 
to  a  fiduciary  duty  to  obtain  best 
execution  for  the  Fund.  Applicants 
believe  that  compliance  with  the 
procedural  and  recordkeeping 
requirements  of  rule  17e-l(b)  and  (c) 
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would  be  unduly  burdensome  and 
unnecessary  in  view  of  the  lack  of  any 
conflict  of  interest 

C  Section  10(f)  and  Rule  lOf-3 

1.  Section  10(f)  of  the  Act  prohibits  a 
registered  investment  company  from 
purchasing  securities  in  an 
underwriting  in  which  certain  afBliates, 
including  the  company's  investment 
adviser,  act  as  principal  underwriter. 
Section  10(fl  also  provides  that  the  SEC 
may  exempt  by  rule  or  order  any 
transaction  from  section  10(fl  to  the 
extent  that  the  exenption  is  coasisteat 
with  the  protection  of  investors. 

2.  Applicants  state  that  a  Goldman 
Advisw  that  acts  as  a  Subadviaer  to  a 
PcMtfblio  is  an  investment  adviser  to  the 
entire  Portfolio.  Applicant  therefore 
believes  that  all  purchases  of  securities 
by  an  Unaffiliated  Portion  from  an 
underwriting  syndicate  a  principal 
underwriter  of  tvhich  is  an  Affiliated 
Broker-Dealer  would  be  subject  to 
section  ICKO- 

3.  Applicants  request  relief  under 

'  section  10(f)  from  that  section  to  permit 
Unaffiliated  Portions  to  purchase 
securities  in  the  ordinary  course  of 
business  during  the  existence  of  an 
underwriting  or  selling  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Broker-Dealer.  Applicants 
request  relief  only  to  the  exteet  that 
section  10(f)  applies  because  a  Goldman 
Adviser  is  an  investment  adviser  to  the 
Poitfblia 

4.  Applicants  believe  that  the 
proposed  transactions  meet  the 
standards  set  forth  in  section  10(f). 
Applicants  state  that  section  10(f)  «iras 
adopted  in  response  to  concerns  about 
investment  bankers  "dumping" 
otherwise  uiunarketable  securities  on 
investment  companies,  either  by  forcing 
the  investment  company  to  purchase 
unmarketable  securities  from  the 
underwriting  affiliate  itself,  or  by 
forcing  or  encouraging  the  investment 
company  to  purchase  the  securities  from 
another  member  of  the  syndicate. 
Applicants  submit  that  these  abuses  are 
not  present  in  the  context  of  Multi- 
Managed  Portfolios  because,  as 
discussed  above,  the  Unaffiliated 
Advisers  will  not  have  an  incentive  to 
purchase  the  securities  to  benefit  an 
Affiliated  Broker-Dealer.  While  the 
Funds  could  effoct  the  relevant 
undenarriting  purchases  by  complyii^ 
with  rule  \fA-Z,  applicants  assert  that  to 
do  so  would  be  impracticable. 
Appticants  believe  that,  to  comply  with 
rule  lOf-3.  the  Subadviaers  would  have 
to  coordinate  purchases  in 

underwri tings,  thus  undmnining  their 
independence  and  interfering  with  the 
opention  of  the  Funds. 


5.  Rule  lOf-3  exempts  certain 
transactions  from  the  prohibitions  of 
section  10(f)  if  specified  conditions  are 
met.  Rule  10f-3(b)(7)  generally  requires 
that  the  amount  of  securities  of  any 
class  of  an  issue  to  be  purchased  by  the 
investment  company,  or  by  two  or  more 
investment  companies  having  the  same 
investment  adviser,  not  exceed  25%  of 
the  principal  amoimt  of  the  offering. 

6.  Applicants  believe  rule  10f-3(bM7) 
requires  aggregation  of  the  purchases  of 
all  Affiliated  and  Unaffiliated  Portions 
of  a  Muhi-Maii^ed  Portfolio. 
Applicants  raqiMst  an  exemption  under 
section  10(f)  to  the  extent  necessary  to 
permit  Affiliated  Portions  to  purchase 
securities  in  an  underwriting  without 
aggregating  that  Portion's  purchase  with 
purchases  of  Unaffiliated  Portions. 
Applicants  request  relief  only  to  the 
extent  that  section  ie(f)  applies  because 
a  Goldman  Adviser  is  an  investment 
adviser  to  the  Portfolio. 

7.  The  aggregation  requirement  of  rule 
10f-3(bK7)  is  intended  to  ensure  that  a 
significant  portion  of  an  underwriting  is 
purchased  by  persons  other  than  a 
single  fund  complex  under  common 
manageeMnt.  Applicants  contend  that 
aggregating  the  purchases  would  serve 
no  purpose  because  any  common 
purchases  would  be  mere  coincidence, 
and  not  the  result  of  a  decision  by  a 
single  Subadviaer,  because  there  is  no 
collaboratioe  amoag  Subadvisers. 


AppBcanlB' 

Applicants  agree  that  any  order  of  the 
SBC  granting  (he  requested  relief  will  be 
subject  to  tba  following  conditions: 

1.  Each  Muhi-Man^ed  PortfoUo  will 
be  advised  by  a  Goldinan  Adviser  and 
at  least  one  Unaffiliated  Adviser  aiui 
will  be  operated  consistent  with  the 
manner  described  in  Section  I.G.  of  the 
application. 

2.  Neither  tke  Goldman  Adviser 
(except  of  virtue  of  serving  as 
Subadviaer)  nor  the  Affiliated  Broker- 
Dealer  will  be  an  affiliated  person  or  a 
second-tier  affiliated  or  any  Unaffiliated 
Adviser  or  any  officw,  trustee  or 
employee  of  the  Unaffiliated  Fund 
engaging  in  the  transaction. 

3.  No  Gokfanao  Adviser  will  directly 
or  indirectly  consult  with  any 
Unaffiliated  Advlter  concerning 
allocation  of  principal  or  brokerage 
transactions. 

4.  No  Goldman  Adviser  will 
participate  in  any  arrangement  whereby 
the  amount  of  its  subadvisory  fees  will 
be  affected  by  the  investment 
performance  of  an  Unaffiliated  Adviser. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-28124  Filed  10-22-97;  6:45  am] 
BMjjNe  cooc  stia-m-H 


SECUfUTIES  A«B  EXCHANGE 


DXtsttng;  Wotlce  of  AppWclion 
To  WNhdraw  Ffom  Listing  and 
no§l>tration;  (Towvf  Tacit,  Inc., 
CMMiwn  Slack.  $.001  Par  VMms)  RIar 
No.  1-12S50 

October  17, 1997. 

Tower  Tech  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Sectioa 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act ')  and  Rule  12d2-2(d) 
promolgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
Boston  Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Seciuity  from 
listing  and  registration  include  the 
following: 

The  CcMopany  has  maintained  listing 
of  its  Security  on  the  BSE  and  on  the 
Nesdeq  Small  Cap  System  since  the 
Company  became  subiect  to  the 
reporting  requirements  of  the  Act  on 
November  30,  1993.  Substantially  aU  of 
the  trading  volume  in  the  Security  takes 
place  on  Nasdaq  and  the  benefits  to 
Security  holders  of  dual-listing  and 
qualification  are  outweighed  by  the 
costs  of  nuiintaining  the  dual-Usting  and 
qualification. 

The  Company  has  complied  with  the 
BSE's  delisting  requirements  by 
notifying  the  BSE  of  its  intent  to  delist 
the  Security  and  providing  all  requested 
supporting  documentation.  By  letter 
dated  October  8, 1997,  the  BSE  has 
informed  the  Coaapany  that  it  has  no 
objection  to  the  withdrawal  of  the 
Security  from  listing  on  the  Exchange. 

The  Security  will  continue  to  be 
qualified  for  trading  on  the  Nasdaq 
Small  Cap  Market  following  its  delistii^ 
from  the  BSE. 

Any  inttuested  person  may,  on  or 
before  November  7.  1997,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W..  Washington,  O.C  20549. 
fects  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
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protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  ord^  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegited 
authority. 

lonatkan  G.  Katx, 
SecTOtaiy. 

.  [FR  Doc.  97-28028  Filed  10-2a-«7:  8:45  am] 
■UMQ  eooc  sai»-ot-M 


SECURITIES  AND  EXCHANGE 


DatadnQ.  Wodta  of  AppHcailon 
To  WRttdraw  Proni  Uatlng  ani^ 
RaQlatratfonj  PJNC  Incofpovalad,  9*Af^ 

Purauani  to  iha  Indantuva  Daladaaof 
July  15. 100S)  FHa  No.  1-7796 

OAober  17. 1997. 

UNC  IiK:orporated  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereundw.  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  of  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  incliide  the 
following: 

The  Security  was  issued  pursuant  to 
the  Indenture,  dated  as  of  )uly  15, 1993, 
as  amended  (the  "Indenture")  between 
the  Company  and  the  Chase  Manhattan 
Bank,  as  successor  Trustee  ("Trustee") 
and  were  sold  pursuant  to  a  registTation 
statement  filed  with  the  Craimiission 
and  declared  effective  )uly  22, 1993. 
The  Security  is  roistered  pursuant  to 
Section  12(d)  of  the  Act  and  listed  for 
trading  on  the  NYSE. 

As  a  result  of  the  Moger,  on 
September  18, 1997.  Standard  &  Poor's 
Rating  Group  raised  its  rating  of  the 
Security  to  AAA.  On  September  30, 
1997.  the  Company  completed  a  debt 
tender  and  consent  solicitati<Mi  for  all  of 
the  issued  and  outstanding  Security. 
Through  the  debt  trader,  the  Company 
purchsaed  $87,9524M)0  to  die 
$100,000,000  aggregate  principal 
amount  of  the  Seciirity  outstanding. 
After  the  debt  tender,  there  remained 
issued  and  outstanding  $11,900,000 
aggregate  princi]>al  amount  of  the  Notes 
held  of  record  by  11  persons,  including 
the  Depository  Trust  Company  (DTC). 


Throu^  DTC,  there  are  approximately 
37  holders.  Piusuant  to  the  terms  of  the 
Indenture,  the  Company  will  commence 
a  Qiange  in  Control  offer  for  the 
remaining  Notes  at  a  price  of  101%  of 
par  plus  actaroed  and  unpaid  interest 
Since  the  price  is  below  me  price 
ofiiored  in  the  recent  offer,  the  Company 
does  not  anticipate  that  any  of  the 
remaining  holders  will  tender  into  the 
Change  in  Control  offer.  Therefore,  the 
Company  intends  to  redeem  the 
outstanding  Security  on  Jime  15, 1998, 
the  earliest  possible  redemption  date 
pursuant  to  the  Indenture. 

The  Company  believes  that  its 
application  to  withdraw  the  Security 
bam  listing  and  registration  on  the 
NYSE  shouJd  be  granted  for,  among 
others,  the  following  reasons: 

(a)  The  small  principal  amount  of  die 
Security  outstanding.  Chily  $11,900,000 
aggregate  principal  amount  of  the 
Security  remains  issued  and 
outstanding. 

(b)  The  Security  is  held  by  smaU 
number  of  holders. 

(c)  The  Security  is  the  Company's 
only  listed  security. 

(a)  The  costs  of  satisfying  the 
Company's  reporting  obligations  under 
the  Act  The  Company  represents  that  it 
is  no  longer  subject  to  the  report 
requirements  of  the  Act  for  any  other 
Securities.  Fiulhermore,  as  a  result  of 
the  consent  solicitation,  the  Company  is 
no  longer  obligated  imder  the  terms  of 
the  Indenture  to  fife  reports  with  the 
Commission.  As  ft«>nsequence  the 
Company  will  not  be  required  to  incur 
the  costs  of  preparing  separate  annual 
and  periodic  reports.  The  Company 
represeDts  diet  it  is  not  obligated  under 
the  Indrature  or  any  othfr  dociunent  to 
mnintam  the  li«Hng  or  registration  of  the 
Security  on  the  NYSE  or  on  any  other 
national  securities  exchange. 

The  Company  notified  me  NYSE  on 
September  29, 1997  that  it  was 
reqtiesting  delisting  of  the  Securify  and 
the  NYSE  raised  no  ob)ection  to  such 
delisting. 

Any  interested  poson  may,  on  or 
befwe  November  7. 1997,  submit  by 
lettor  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
acoMxlaDce  with  the  rules  of  the 
exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  informatitm 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  ordra*  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Diviskia  of 
Market  Regulation,  pursuant  to  ( 
authority. 

Sscntmy. 

(FR  Doc  97-28029  Filed  10-22-97;  8:45  am] 
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ItM  Chicago  Board  Opdona  Exchanga, 
inooipoiatad,  nilaMng  to  tha  Uallng 
and  Tradhig  of  Qpttona  on  ttia  Uppar 


and  GftMwtti  A  Income  Fund 

Octobar  15. 1987. 
L  latrodnctieii 

On  June  4, 1997.  the  Chicago  Bo«d 
Optioiu  Exchange,  Incorpon^ted 
("CBOB"  or  "Excluinga")  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commiasioo 
("SEC"  or  "Comnfission").  punuant  to 
Section  19(bNl)  o'  the  Securities 
KxrhangB  Act  of  1934  ("Act")  ^  and  Rule 
19b-4  thereunder.2  to  list  and  trade 
options  on  two  mutual  fund  indexaa 
designed  by  Lipper  Analytical  Sovicea. 
Inc.  in  conjunction  ¥rith  Salomon 
Brothers  Inc. 

Notice  of  the  proposal  was  pubUshad 
for  commmt  and  appeared  in  the 
Federal  lagiater  on  Jtuie  17, 1997.'  No 
comment  letters  were  received  on  die 
proposed  rule  chartge.  This  order 
approves  the  Exchange's  proposaL 

n.  OaMaiplkMi  ofthe  Propoaal 

The  Exchange  is  proposing  to  list  and 
trade  cash-settled,  Enropean-sfyfe 
options  on  two  muttial  fund  indexes 
designed  by  Lipper  Analytical  Sovices, 
Inc.  ("Upper  Analytical"  or  LAS»)*  in 
conjunction  with  Salomon  Brothers 
Inc. — the  Lipper  Analjrtical/Salomon 
Brothers  (kowth  Fund  Index  ("Growth 
Fund  Index")  and  the  Lipper 
Analytical/Salomon  Brothers  Growth  & 
Income  Fund  Index  ("Ckowth  &  Income 
Fund  Index"). 

A.  Index  Design 

The  Indexes  are  composed  of  the  30 
largest  U.S.  funds  in  each  investment 


MS  U.S.C  7ai(bXl). 
*17CFR240.igi>-C. 

>  See  SacuTities  Excbug*  Act  RflloaM  Na  38730 
OuM  10,  1997).  62  FR  32846. 

*  Lippor  Aoalytica]  isaauior  provkkrafmntaMl 
fuad  infonaabaa  and  cuirenlly  cakmlatat 

iy  100  otfaar  mutual  fund  itwinwa 
[  to  track  spacific  invastmoit  obyadivBL 
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objective  (i.e..  Growth  or  Growth  & 
Income),  based  on  their  total  net  assets 
as  of  the  close  on  the  last  trading  day 
of  December.  The  Indexes  include  only 
those  funds  that  report  net  asset  values 
("NAV")  through  the  facilities  of  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
("Nasdaq").  Some  mutual  funds  are 
composed  of  more  than  one  class  which 
have  different  fees  and  expranses.  If 
thero  is  more  than  one  class  of  a  specific 
mutual  fund,  only  the  class  with  the 
highest  total  net  assets  will  be  included. 
As  of  December  31,  1996,  the  Growth 
Fund  Index  had  total  not  assets  ("TNA") 
of  S218.6  billion,  an  average  TNA  per 
component  of  $7.3  billion  and  a  median 
TNA  per  component  of  $4.2  billion.  The 
TNAs  ranged  from  $2.5  billion  to  $54.0 
billion.  As  of  the  same  date,  the  Growth 
&  Income  Fxmd  Index  had  a  TNA  of 
$241.2  billion,  an  average  TNA  per 
component  of  $8.0  billion  and  a  median 
TNA  pwr  component  of  $5.0  billion.  The 
TNAs  ranged  from  $2.5  billion  to  $30.9 
billion. 

Upper  Analytical  determines  the 
investment  objective  of  each  fund  by 
reviewing  both  the  language  in  the 
prospectus  and  the  fund's  investment 
characteristics  as  shown  in  the  Lipper- 
Equity  Analysis  Report  on  the  Weighted 
Average  Holdings  of  Large  Investment 
Companies.  A  Growth  Fund  is  described 
as  a  nmd  that  normally  invests  in 
companies  whose  long-term  earnings 
are  expected  to  ^tiw  significantly  bster 
than  earnings  of  the  stocks  represented 
in  the  major  unmanaged  stock  indexes. 
A  Growth  &  Income  Fund  is  described 
as  a  fund  that  combines  a  growth  of 
earnings  orientation  and  an  income 
requirement  for  level  and/or  rising 
dividends. 

B.  Calculation 

The  Indexes  are  equal-dollar  weighted 
and  re-balanced  quarterly  after  the  close 
on  expiration  Fridays  in  March,  June, 
September,  and  December.  The  Index 
value  is  calculated  in  essentially  the 
same  manner  as  other  equal-dollar 
weighted  indexes.  The  total  number  of 
shares  for  each  component  is  calculated 
by  dividing  $1,000  by  the  closing  NAV. 
adjusted  for  distributions,  of  the 
component  on  the  re-balancing  date  and 
roimding  to  two  decimal  placm.  The 
share  amount  is  held  constant 
throughout  the  quarter.  The  Indexes  are 
calculated  by  summing  the  product  of 
the  current  NAV  adjutftod  fin' 
distributions  and  the  share  amount  for 
each  component  and  then  dividing  by 
the  index  divisor.  The  divisors  were 
calculated  to  produce  a  value  of  150.00 
for  the  Growth  Fund  Index  and  250.00 
for  the  Growth  and  Income  Fund  Index 


as  of  December  31,  1996,  the  base  date. 
The  Indexes  are  calculated  once  per  day 
as  soon  as  the  NAVs  for  each  of  the 
components  are  available.^  The  Index 
values  will  be  disseminated  by  OBOE 
through  the  facilities  of  the  Options 
Price  Reporting  Authority  ("OPRA") 
prior  to  the  opening  on  the  next 
business  day. 

Lipper  has  informed  the  Exchange 
that  it  has  not  had  any  difficulty  in 
obtaining  net  asset  vsdues  for  the  funds 
in  the  Indexes.  The  funds  comprising 
the  Indexes  are  among  the  largest  funds 
in  existence.  In  the  unlikely  event  that 
any  of  these  funds  do  not  comply  with 
Rule  22c-l  under  the  Investment 
Company  Act  of  1940,  which  requires 
daily  computation  of  a  fund's  currant 
net  asset  value,  the  Exchange  would 
follow  the  same  p<x>cedure  it  uses  for 
dissemination  of  standard  indexes  when 
a  component  price  is  unavailable:  it  will 
use  the  last  available  price." 

C.  h4aintenance 

Lipper  Analytical  has  the  sole 
responsibility  of  maintaining  the 
Indexes.  Salomon  Brothers  acted  as  an 
adviser  to  provide  technical  support, 
including  advice  on  index  design  and 
the  methodology  of  index  construction.^ 
Lipper  Analytical  rev  iews  the 
components  annually  after  the  close  on 
the  last  trading  day  of  December  to 
include  the  thirty  largest  funds  by  total 
net  assets.  Any  component  changes 


'The  Exchan^  raprMsnts  tha<  Index  valuw  an 
updated  only  at  the  close  of  trading  each  day 
twcauae  that  U  the  oniy  time' when  the  fund  net 
asset  values  comprising  the  Indexes  are  determinad 
and  disseuiin^ed-  Tha  P»r-K...j.  baliavas  that  this 
should  not  pose  an  fihitacW Ifcoptio—  trading,  any 
more  than  it  prevents  invaalata  from  ■■»»— jug  intra- 
day  otdefs  to  purchase  or  tmitmm  iham  of  Aa 
ftanda  tbaoiselves  at  dosing  nal  aaaai  vahias  that  are 
unknown  at  the  time  tha  ordan  are  entered. 

*The  Commission  notes  that  pursuant  to  Artida 
XVU.  Section  4  of  the  CXX  by-laws.  CCC  is 
empowered  to  fix  an  exaicise  settlement  amount  in 
tha  event  it  determines  a  current  index  value  is 
unreported  or  otherwise  unavailable.  See  Securities 
Exchange  Act  Release  No.  37315  (June  17.  1996).  SI 
FR  42671  (order  approving  SR-OCX>-9S-19). 

'  Because  Salomon's  only  role  is  to  continue  to 
provide  technical  support  on  such  things  as  index 
design  and  the  iiulex  coostruction  methodology, 
and  is  not  involved  in  any  way  with  the  ongoing 
maintanance  of  the  Indsjua.  it  is  not  naoeaaary  to 
erect  iafcrmational  bairiors  at  Sakmion  with  reprd 
to  the  Indcxas  at  this  time.  The  Commission  notes, 
however,  that  should  Salomoo's  role  change  so  that 
it  is  involved.  wWlk*  tlwou^  coosultatioo  or 
diivctly,  in  any  niaii<miaiM  n  of  the  Indexes,  it  may 
need  to  erect  an  informational  barrier  between 
personnel  having  access  to  inibrmation  and 
SahMMMt'a  niaa  and  trading  personnel  ooooaming 
ckaagaa  aad  aJjwilteuts  to  the  Indexaa. 
"■ — ^^rg^-  rti-  iH  "il  iinnnhiriimiiMiiiiliiiliii 
anyn>aintiinanraofthaliidw».tbaCB08dioMld 
contact  the  rnmmiaaitm's  Division  of  Market 
Regulatioo  immadiataly  to  determine  if  CBOE  may 
continue  to  list  and  tiada  optio—  ueaslyiiig  the 
Indexes  until  such  iofonMlianal  bwiima  an  ia 
piacau 


resulting  from  the  annual  review  will  be 
annoimced  by  LAS  and  CBOE  at  least 
two  weeks  prior  to  implementation 
which  will  occur  after  the  close  on 
expiration  in  March.  The  index 
calculation  reflects  reinvestment  of  all 
distributions  of  component  fimds. 
Generally,  there  will  be  no  need  for  any 
other  adjustments  intra-quarter. 

D.  Index  Option  Trading 

The  proposed  options  on  the  Indexes 
will  be  cash-settled,  European-style 
options."  Standard  options  trading 
hours  for  broad-based  index  options 
(8:30  a.m.  to  3:15  p.m.  Chicago  time) 
will  apply  to  the  contracts.  The 
multipUer  for  eactr  Index  will  be  100. 
The  &cchange  intends  to  list  up  to  three 
near-term  months  plus  up  to  3  months 
on  a  quarterly  cycle.  The  Exchange 
proposes  to  base  trading  in  options  on 
the  Lipper  Analytical  Indexes  on  the 
full-value  of  each  Index.  Further,  the 
exchange  also  may  list  full-value  long- 
term  index  option  series  ("LEAPS"*),  as 
provided  in  Rule  24.9.  The  Exchange 
also  may  provide  for  the  listing  of 
reduced-value  LEAPS,  for  which  the 
underlying  value  would  be  computed  at 
one-tenth  of  the  value  of  the  Index.  The 
current  and  closing  index  value  of  any 
such  reduced- value  LEAP  will,  after 
such  initial  computation,  be  rounded  to 
the  nearest  one-hundredth. 

E.  Exercise  and  Settlement 

Options  on  the  Indexes  will  settle 
based  on  the  closing  NAVs  of  the 
component  funds  two  business  days 
prior  to  expiration.  The  proposed 
options  will  expire  on  the  Saturday 
following  the  third  Friday  of  the 
expiration  month.  Thus,  the  last  day  for 
trading  in  an  expiring  series  will  be  two 
business  days  (ordinarily  a  Thursday) 
preceding  the  expiration  date.  The 
settlement  value  (which  is  the  same  as 
Thursday's  closing  value)  will  be 
disseminated  prior  to  the  opening  on 
Friday. 

F.  Exchange  Rules  Applicable 

Except  as  modified  herein,  the  RuJes 
in  Chapter  XXIV  will  be  applicable  to 
mutual  fimd  index  options.  Index 
option  contracts  based  on  the  Lipper 
Analytical  Indexes  will  be  subject  to  a 
position  limit  and  exercise  limit  of 
75.000  contracts,  with  no  more  than 
50,000  contracts  in  the  neneat 
expiration  month.  Ten  reduced-value 
options  will  equal  one  full-value 
contract  for  such  purposes.  The 
Exchange  believes  that  the  proposed 
position  limits  are  reasonable  and 


■A  European.«tyle  option  can  be «xafcia«d  only 
during  a  specified  period  before  the  option  axpiraB. 
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appropriate  for  this  product,  and  are 
consistent  with  the  position  and 
exercise  limits  that  apply  to  other  index 
options. 

The  Exchange  is  proposing  to  amend 
Rule  24.9  Interpretation  and  Policy 
.01(a)  to  include  2^/2  point  strike  price 
intervals  for  mutual  fond  indexes  writh 
strike  prices  leas  than  $200.  Broad-based 
margins  will  apply  to  mutual  fund 
index  options.  CBOE  is  also  amending 
Rule  24.1(e)  to  reflect  the  £act  that 
mutual  fimds  can  und«'lie  indexes. 
CB(%  is  also  proposing  to  amend 
Exchange  Rule  24.14  in  order  to  include 
specific  reference  to  Lipper  Analytical 
Services  as  entitled  to  the  benefit  of  the 
disclaimer  of  liability  in  respect  of  the 
Indexes. 

Exchange  rules  applicable  to  options 
on  both  Indexes  will  be  identical  to  the 
rules  applicable  to  other  broad-based 
index  options  for  purposes  of  trading 
rotations,  halts,  and  suspension."  and 
margin  treatment  ^o 

G.  Surveillance 

As  with  any  other  option  product,  the 
CBOE  will  closely  monitor  activity  in 
these  options  and  therefore,  should  be 
able  to  identify  any  potentially  unusual 
activity  in  the  options.  It  shoiild  be 
noted  that  with  respect  to  the 
component  funds  that  comprise  the 
Indexes,  trading  in  the  fluids  themselves 
has  no  e£bct  on  the  value  of  the 
Indexes.  Instead,  the  value  of  the 
Indexes  depends  entirely  on  the  net 
asset  values  of  the  component  funds, 
which  in  turn  depends  on  the  values  of 
the  stcKzks  held  in  the  portfolios  of  the 
various  funds.  The  Exchange  believes 
that  the  ooncsras  with  manipulative 
activity  are  not  as  great  with  respect  to 
options  on  these  Indexes  as  they  are  on 
stock  index  options.  First,  the  Indexes 
are  equal-dollar  weighted,  thus  no 
single  component  dominates  the  Index. 
Therefore  any  person  attempting  to 
manipulate  the  Indexes  woiild  have  to 
manipulate  the  NAVs  of  a  majority  of 
the  Index  components.  Second,  in  order 
to  manipulate  the  NAVs  of  the 
component  funds,  a  person  would  have 
to  have  knowledge  of  the  component 
securities  held  by  the  fimds.  "Hiis 
information  is  not  disseminated  to  the 
public  until  after  the  fact  (generally  only 
quarterly);^^  thus  the  Exchange  believes 


that  it  would  be  difficult  for  any 
individual  to  know,  with  any  degree  of 
certainty,  the  components  of  enough  of 
the  funds  to  make  any  manipulative 
efforts  worthvtrfaile.  The  CBOE  also 
states  that  if  it  became  necessary,  the 
CBOE  could  examine  the  activity  in  the 
underlying  stocks  being  held  by  various 
funds  if  it  detects  ununial  ac:tivity  in  the 
Index  options. 

H.  Capacity 

CBOE  has  the  necessary  systems 
capacity  to  support  new  series  that 
would  result  from  the  introductioa  of 
the  Lipper  Analytical/Salomon  Brothers 
Index  options.  CBOE  has  also  been 
informed  that  OPRA  has  the  cap«dty  to 
support  such  new  series. 

in.  Commianon  Findings  and 
Coachisions 

The  Commission  finds  that  Ae 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  fluid  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Sw:tion  6(b)(5)  of  the 
Act  12  Specifically,  the  Commission 
finds  that  the  trading  of  options  besed 
on  the  Lipper  Analytical/Salomon 
Brothers  Growth  and  Growth  ft  Inccmie 
Fund  Indexes,  including  full-value  and 
reduced-value  LEAPS,  will  serve  to 
protect  investors,  promote  the  public 
interest  and  help  to  remove 
in^>ediments  to  a  free  and  open 
securities  market  by  providing  investors 
with  a  means  to  hedge  exposure  to 
market  risk  associatml  with  some  of  the 
largest  U.S.  mutual  funds  holding 
securities  representing  the  growth  and 
growth  &  income  portion  of  the  U.S. 
equity  market^^ 

The  Commission  believes  that  the 
Indexes  are  broad-based,  and  the 
proposed  options  are  designed  to  reduce 
the  potential  for  manipulation,  and  is 
consistent  with  the  CBOE's  obligation  to 
promote  investor  protection.^* 


•SeeCBOE  Rule  24.7 

••See CBOE  Rule  24.11 

"  Section  13(f)  of  the  Act  requires  institutioaal 
investment  managers  to  file  reports  with  the 
Commission,  generally  quarterly,  that  disclose  each 
equity  security  held  on  the  last  day  of  the  repcctii^ 
period  by  accounts  with  respect  to  which  the 
institutional  investment  manager  exercises 
investment  discretion,  the  name  of  the  issuer  and 
the  title,  class,  CUSIP  number,  number  of  shares  or 


principal  amount,  and  aggregate  hir  ''»»*«4  value 
of  each  such  security.  15  U.S.C  78m(0.  ' 

"  15  U.S.C  78f(bXS).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rtile's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c(0 

"Pursuant  to  Section  6{bK5)  of  the  Act.  the 
commission  must  predicate  approval  of  any  new 
securities  product  upon  a  finding  that  the 
introduction  of  such  product  is  in  the  public 
interest  Such  a  finding  would  be  difficult  with 
respect  to  a  warrant  that  served  no  hedging  or  other 
aciaiomic  function,  because  any  benefits  that  might 
ba  derived  by  market  participants  likely  would  be 
outweighed  by  the  potential  for  manipulation, 
diminished  public  confidence  in  the  integrity  of  the 
markets,  and  other  valid  regulatory  concerns. 

**The  CBOE  is  a  member  of  the  Intermarkal 
Surveillance  Group  ("tSC")  which  was  formed  oo 
July  14.  1983  to,  among  other  things,  coordinate 


Moreover,  the  Commission  believes,  for 
the  reasons  discussed  below,  that  the 
CBOE  has  adequately  addressed  issues 
related  to  customer  protection,  index 
design,  surveillance,  and  maricet  impact 
of  options  based  on  the  Lipper 
Anal)rtical/Salomon  Brothers  Growth 
and  Growth  ft  Income  fund  Indexes. 

A.  Index  Design  and  Structure 

The  Conunission  finds  that  it  is 
appropriate  and  coEisistent  v^th  the  Act 
for  the  CBOE  to  designate  the  Indexes  as 
faroad-based.  Specifically,  the 
Commission  believes  the  Indexes, 
representing  the  growth  and  growth  k 
income  portion  of  the  U.S.  equity 
market,  are  broad-based  for  the 
following  reasons.  First,  the  indexes 
each  consist  of  the  30  largest  U.S.  funtis 
in  each  investment  c^jective,  based  on 
their  total  net  assets  as  of  the  close  on 
the  last  trading  day  of  Dec«nber.  The 
Indexes  include  only  those  funds  that 
report  net  asset  values  ("NAV")  through 
the  facilities  of  the  National  Association 
of  Securities  Dealers  Automated 
Quotation  System  ("Nasdaq").  Second, 
the  total  net  assets  of  the  mutual  funds 
comprising  the  Indexes  are  very  large. 
As  of  December  31,  1996,  the  Growth 
Fund  Index  had  total  net  assets  ("TNA") 
of  $218.6  billion,  an  average  TNA  per 
component  of  $7.3  billion  and  a  median 
TNA  per  component  of  $4.2  billion.  The 
TNAs  ranged  from  $2.5  billion  to  $54.0 
billion.  As  of  the  same  date,  the  Growth 
ft  Income  Fund  Index  had  a  TNA  of 
$241.2  billion,  an  average  TNA  per 
component  of  $8.0  billion  and  median 
TNA  per  component  of  $5.0  billion.  The 
TNAs  ranged  from  $2.5  billion  to  $30.9 
billion.  Third,  no  one  particular  mutual 
fund  or  group  of  mutual  funds 
dominates  the  %treight  of  the  Index.  As 
noted  above,  each  Index  value  is 
calculated  using  an  equal-dollar 
weighting  methodology.  Specifically, 


mors  eflectively  surveillance  and  investigative 
information  sharing  arrangements  in  the  stock  and 
options  markets.  See  Intermarket  Surveillance 
Group  Agreement,  July  14. 1983.  The  most  recent 
amendment  to  the  ISC  Agreement,  which 
incorporates  the  original  agraameat  and  all 
amendments  made  (iMnaltK,  WM  sigtid  by  ISO 
members  on  January  29. 1990.  See  Sacxuid 
AnMndment  to  the  Intormarket  Surveillance  Croup 
Agreement.  January  29,  1990.  The  members  of  tha 
ISG  are:  the  Amax:  the  Boeton  Stock  Exchange.  Inc.: 
the  CBOE;  the  Chic^o  Stock  Exchange.  Inc.;  the 
National  Association  of  Secnirities  Dealers,  lac 
("NASD  ")  the  NYSE:  the  Pacific  Exchai^.  Inc.:  and 
the  Philadelphia  Stock  Exchange,  inc.  Dacauae  of 
potential  opportunities  for  trading  abuaaa  involving 
stock  index  futures,  stock  options,  and  the 
underlying  stock  and  the  need  for  greeter  stock 
optioDS,  and  the  underlying  stock  and  the  need  for 
greater  tfaaring  of  surveillai>ce  information  for  thaae 
polaDtial  intermarket  trading  abuses,  the  maior 
alack  index  futures  exchanges  [e.g..  the  Chicago 
Mvcantile  Exchange  and  the  Chicago  Board  of 
T)*deJ  ioined  the  ISG  as  affiliate  members  in  1990. 
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each  component  will  account  for 
approximately  3.33%  of  its  respecthre 
Index,  and  the  Exchange  will  le-balance 
to  eqaal-doUar  weighting  quarterly. 
Accordingly,  the  Commission  believes  it 
is  appropriate  to  classify  the  Index  ai 
broad-based. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 
financial  instruments,  such  as  options 
on  the  Lipper  Analytical/Salomon 
Brothers  Growth  and  Growth  &  Income 
Fund  indexes  (including  full-value  and 
raduoad  value  LEAPS),  can  commence 
on  a  national  securities  exchange.  The 
Commission  notes  that  the  trading  of 
standardized,  exchange-traded  options 
occurs  in  an  environment  that  is 
designed  to  ensure,  among  other  things, 
that:  (1)  The  special  risks  of  options  are 
disclosed  to  public  customers;'^  (2)  only 
investors  capable  of  evaluating  and 
bearing  the  risks  of  options  trading  are 
nngignd  in  such  trading;  and  (3)  special 
compliance  procedures  are  applicable  to 
options  accounts.  Accordingly,  because 
options  on  both  Indexes  will  be  subject 
to  the  same  regulatory  regime  as  the 
other  staadardized  options  currently 
traded  on  the  CBOE,  the  Commission 
believes  that  adequate  safeguards  are  in 
place  to  ensure  the  protection  of 
investors  in  options  on  the  Lipper 
Analytical/Salomon  Brothers  Growth 
and  Gnmrth  k  Income  Fund  Indexes. 

C.  Surveillance 

The  Commission  believes  that  is 
important  to  ensure  the  availability  of 
information  necessary  to  detect  and 
deter  potential  manipulation  and  other 
trading  abuses,  thereby  making  the 
mutual  fund  index  product  less  llkiriy  to 
be  manipulated.  Further,  the 
Commission  believes  that  an  exchange 


>*  The  Coauniisioa  ootas  that  in  onlar  to  praanto 
invaMor  protsctioa  and  to  eosura  adoquale 
dudoMire  in  connection  with  Mutual  Fund  bidex 
optioac.  the  rulea  peitaining  to  (tandartlized 
opdons  and  the  raquiieaaaU  of  Exchange  Act  Rule 
Sb-1  wiil  apply  to  trading  in  Growth  and  Grovrth 
a  Inrome  Fund  Index  Options.  The  Conaiaiaaioa 
baiievea  il  is  important  to  provide  inveMon  with 
infonDation  rtgiidiagllM  rigbu  and  cfaaractaristics 
of  tfaaae  optiooa.  la  lUa  ragaird.  Growth  and  Growth 
a  iaopaae  Fund  Index  options  inveatota  will  rasaive 
•  apacial  supplement  to  The  Optiooa  dewiag 
CorpoMtioa's  (  OGC')  Options  Disdoaure 
Document  ("ODO  Supptamaot")  explainii^  in 
detail  the  risks  and  chanctaristics  of  Packaged 
Spreads.  In  reviewing  any  diaclosure  materials 
submitted,  the  Commission  intends  to  assure  that 
the  materials  specifically  describe  the  risks  and 
charadMiatics  laiocialed  %with  trading  Mutual  Fund 
indax  Optioiia.  The  CBOE's  trading  of  Grotvth  and 
Growth  a  Income  Fund  Index  options  is  expressly 
contingent  upon  the  Commission's  approval  of  such 
an  ODD  supplement. 


proposing  to  list  a  mutual  ftind  index 
derivative  where  the  mutual  fiuid 
components  themselves  are  not  traded 
in  the  secontiary  market,  must  have  in 
place  appropriate  surveillance 
procedures  for  the  derivative  product 
and  the  markets  trading  the  underlying 
seciirities  that  comprise  the  mutual  fund 
components.  In  this  regard,  the 
Commission  notes  that  the  CBOE  %vill 
closely  monitor  activity  in  these  options 
and  should  be  able  to  identify  any 
potentially  unusual  activity  in  the 
options.  Moreover,  the  CBOE  represents 
that  if  it  became  necessary,  the  CBOE 
could  examine  the  activity  in  the 
underlying  stocks  if  it  detects  unusual 
activity  in  the  Index  options.  The 
Commission  believes  that  this 
arrangement  ensures  the  availabilify  of 
information  necessary  to  detect  and 
deter  potential  manipulations  and  other 
trading  abuses,  thereby  malting  the 
Index  options  and  full-vahte  and 
reduced-value  Index  LEAPS  less 
susceptible  to  manipulation. 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  of  Growth  and 
Growth  ft  Income  Fund  Index  options 
on  the  CBOE  will  not  adversely  impact 
the  securities  markets  in  the  United 
States.*"  First,  the  Commission  notes 
that  the  Indexes  are  broad4Msed  and 
diversified  and  include  component 
mutual  funds  that  comprise  the  30 
largest  U.S.  funds  in  each  investment 
objective.  Second,  the  75,000  contract 
position  and  exercise  limit,  with  no 
more  than  50,000  contracts  in  the 
nearest  expiration  month,  will  serve  to 
minimize  potential  manipulation  and 
other  market  impact  concerns.  Third, 
the  risk  to  investors  of  contra-party  non- 
performance will  be  Minimixed  because 
the  Index  options,  and  full- value  and 
reduced-value  LEAPS.  wUi  be  issued 
and  guaranteed  by  The  Options  Clearing 
Corporation,  similar  to  ail  other 
standardized  options  traded  in  the 
United  States. 

£.  Index  CalaUation  and  Dissemination 

As  Hiacuaaed  above,  the  CBOE  is 
propoeiag  to  update  the  Indexes'  values 
at  the  close  of  trading  each  day  when 
the  net  asset  values  of  the  comfranent 
funds  of  the  Indexes  are  determined  and 
disseminated.  The  result  of  this  is  that 
the  disseminated  value  during  tfie 
trading  day  is  based  on  the  prior  day  net 
asset  value  established  at  the  prior  day 
close. 


'•In  addition.  IbsCBOE  hM  rapwaanted  thM  it 
and  OfRA  have  the  neraaawy  syMaon  capacity  to 
support  those  new  series  of  index  options  that 
would  result  from  the  introduction  of  options  and 
LEAPS  based  on  both  Indaxea. 


Generally,  the  Commission  believes 
that  continually  updated  index  values 
on  a  real-time  basis  are  essential  to  the 
trading  of  any  index  product.  The 
Commission  has  only  allowed 
exceptions  to  this  for  certain  indexes 
composed  of  foreign  securities  where 
the  primary  market  for  the  component 
securities  are  closed  during  the  U.S. 
trading  hours  for  the  overlying  options 
and  thus  the  value  of  the  components 
are  generally  not  changing  during  the 
U.S.  trading  day.  In  contrast,  in  the  case 
of  the  Growth  Fund  Inclex  and  the 
Growth  Fund  Index,  the  Index  values 
are  based  on  closing  NAVs,  even  though 
the  component  fimds'  portfolio 
securities  are  themselves  trading  during 
the  same  trading  hours  as  the  Index 
options  thereby  causing  the  value  of  the 
portfolio  to  fluctuate  throughout  the 
trading  day. 

Nevertheless,  the  Commission  has 
determined  to  allow  the  CBOE  to  trade 
options  overlying  the  Indexes  using  the 
Indexes'  values  established  at  the  prior 
day  close  because  only  the  fund 
manager  will  have  knowledge  of  the 
fimds'  portfolio  securities  and  their 
values  on  a  regular  basis  throughout  the 
trading  tlay.  Information  regarding  the 
component  funds'  portfolios  will  only 
be  generally  available  to  the  public  on 
a  quarterly  basis  as  required  under 
Section  13(f)  of  the  Act  and  all  investors 
should  have  equal  access  to  this 
information  when  it  is  disseminated.*' 
Further,  CXOE  surveillance  should  also 
help  to  detect  and  deter  manipulation 
through  the  misuse  of  such  intra-day 
information  available  only  to  the 
compenent  fund  ananagers.  Finally, 
there  are  other  widely  published 
resources  and  indexes  available  that 
track  growth  and  growth  &  income 
stocks  which  investors  may  use  to 
determine  an  indicative  value  for  the 
Growth  and  the  Growth  ft  Income  Fund 
Indexes.  ** 

Based  upon  the  aforementioned 
fmcton.  the  Commission  finds  that  the 
proposed  changes  relating  to  the  listing 
and  trading  of  Growth  and  Growth  ft 
Income  Fund  Index  options  are 
consistent  with  the  requirements  of 
Section  6(bM5)  and  the  rules  and 
regulations  thereimder.  The  initiation  of 
Growth  and  Growth  ft  Income  Fund 
Index  options  trading,  however,  is 
conditioned  upon  the  issuance  of  an 
ordm  approving  an  ODD  Supplement, 
pursuant  to  Rule  9b-l  of  the  Act 


''See  supra  note  11. 

"Ifany  one  of  these  lactors  were  not  praaent.  the 
Commission  may  have  determined  il  was  not 
appropriate  to  allow  the  product  to  trade  without 
real-time  dissemination  of  Index  valuaa. 
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It  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-97-25)  is  approved. 

For  the  Comuussion,  by  the  Division  of 
Market  Regulation,  piusuant  to  delegated 
authority." 

Margarst  H.  McFailand, 
Deputy  Secretary. 

[FR  Doc.  97-28027  Filed  10-22-97;  8:45  am] 
I  oooe  aMo-af-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Ralaeae  Na  a4-aa246:  RIe  Na  SfV-CSE- 

•r-oq 

Self-Regulatory  OrganizaHofw; 
Cincinnati  Stock  Exchange,  Inc.;  Ordar 
Granting  Approval  to  Pro|X)aad  Rule 
Change  Incraaaing  Nat  Capital 
nequiramanta 

Octobw  16, 1997. 

On  July  30. 1997,  the  C3ncinnati  Stock 
Exdumge,  Inc.  ("CSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  purauant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"  1  and  Rule  19b-4 
theretinder,^  a  proposed  rule  change  to 
increase  net  capitid  requirements  for 
members  and  Designated  Dealers. 

L  IntredoctiaB 

The  prc^KMted  rule  change  was 
pidilished  for  comment  in  Securities 
Exchange  Act  Release  No.  38956 
(Ai^uat  21,  1997),  62  FR  45693  (Augtist 
29, 1997).  No  comments  were  received 
on  the  proposaL 

H.  Description  ef  dM  propoaais 

Exchange  Article  II,  Section  5.1 
presently  requires  a  nMnimiiirp  a^t 
capital  level  on  non-speciaiist  Exchange 
members  equal  to  the  greater  of  the  net 
capital  level  required  by  Commission 
Rule  15C3-1  5  or  $25,000.  The  Exchange 
proposes  to  amend  this  rule  to  increase 
that  requirement  from  $25,000  to 
$250,000.  As  previously  required, 
members  wotdd  still  be  subject  to  any 
higher  net  capital  requirements  imposed 
by  Commission  Rule  15c3-l.* 

The  Exchange  also  proposes  to  amend 
Exchange  Rule  11.9(a).  That  rule 
currently  requires  Designated  Dealers  to 
maintain  net  capital  of  at  least  the 
greater  of  $100,000  or  the  amoimt 
required  under  Conunission  Rule  15c3- 


1.  The  Exchange  proposes  to  amend  this 
rule  to  increase  the  Exchange 
requirement  from  $100,000  to  $500,000. 
Again,  members  would  still  be  subject 
to  any  higher  net  capital  retjuirnnent 
imposed  by  Commission  Rtile  15c3-l.s 

m  Diacnasiea 

The  Conunission  finds  (hat  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regidations  thereunder 
applicable  to  a  national  seciuities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6(b)  and  llO>) 
of  the  Ac:t.*  In  particular,  the 
Conunission  believes  the  proposal  is 
consistent  widi  the  Section  6(bK5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  ts 
prevent  fraudulent  and  manipulative 
acts,  and,  in  g^ieral,  to  protect  investors 
and  the  public.^  The  Commission  also 
believes  that  the  proposal  is  consistent 
with  Section  11(b)  of  die  Act,*  and  Rule 
llb-1 » thereunder,  which  allows, 
securities  exchanges  to  promulgate  rules 
relating  to  specialists  in  order  to 
maintain  fair  and  orderiy  markets.  "Hie 
proposal  is  consistent  «vith  Rule  11b- 
(a)(2Ki)  ^°  which  requires  that  the  rules 
of  a  national  securities  exchange  which 
permit  a  member  to  register  as  a 
specialist  and  to  act  as  a  dealer  include, 
among  oth«-  things,  adequate  minimum 
capital  requirements  in  view  of  the 
markets  for  securities  on  such  exchange. 

The  Commission  finds  that  the  rale 
change  will  help  ensure  greater 
financial  stability  of  the  Exchange's 
members  hff  requiring  those  members  to 
maintain  higher  capital  levels.  The 
Commission  examined  this  issue  vrhen 
it  revised  Rule  15c3-l  in  1992.^''  In 
proposing  to  raise  Ike  minimum  net 
capital  requirements  imder  Commission 
rules,  the  Comoiission  noted  that  under 
Rule  tSc3-l  ctistomers  are  placed  et 
risk  by  brokers  that  do  not  receive  or 
hold  customer  securities  because  such 
brokers  have  indirect  access  to  customer 
funds  and  securities,  and  can  direct  the 
movement  of  such  assets  t^  placing 
orders  widi  clearing  firms.  Customers 
are  often  unaware  of  or  unable  to 
distinguish  between  introducing  brokers 
and  cleariqg  films,  and  tend  to  rely 


'•15U.S.C788(bK2). 

» 17  CFR  200.30-3(aMl2). 

•15UACS7Ba(bKl). 

*17CFR240.19l>-«. 

»17<TR240.15c3-l. 

♦W. 


•15  U.S.C  S  78«>):  15  U.S.C  S  7St(b). 

^  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C  §  78c(f). 

•l5U.S.CS7ak(b). 

•17CFR  240.116-1. 

'"17CFR  240.11b-l(aK2Mi). 

>>  Securities  Exchange  Act  Ral.  Na  31S12  (Nov. 
24.  1992).  57  FK  57027  (Dae  2, 1982). 


heavily  upon  the  representations  of 
brokers  of  introducing  firms.  Higher  net 
capital  requirements  will  help  ensure 
the  financial  integrify  of  such 
introducing  firms  and  thereby  help  to 
protect  investors. » ^  The  Cxjmmission 
concurs  with  the  Exchange  that  better 
capitalized  introducing  firms  are  less 
likely  to  become  insolvmt  and  in  the 
event  that  an  introducing  firm  does 
become  insolvent,  higher  net  capital 
levels  would  help  increase  the  changes 
that  the  firm  can  quicikly  find  a 
purchaaer  of  its  asaets  and  minimi^o  the 
impact  of  such  a  failure  cm  the  investing 
pi^lic.i)  Filially,  the  Commission  has 
previously  stated  its  belief  that  raising 
minimum  net  capital  levels  will  further 
the  antifrBud  provisions  (A  the  federal 
securities  laws.*'*  Hie  Exchange  noted 
that  membw  firms  have  access  to 
customer  securities  and  funds  either 
directly,  as  a  clearing  firm,  or  indirectly, 
as  an  introducing  firm  that  places  orden 
with  a  clearing  firm  on  behalf  ef  its 
customers.  In  either  case,  firms  can 
convert  those  assets  to  their  own 
benefit.  A  firm  %vith  sufficient  net 
capital  may  be  less  likely  to  attempt  to 
convert  funds  in  this  manner. 

The  Commission  also  believes  that  it 
is  important  that  Designated  Dealers  are 
adequately  prepared  to  provide  depth 
and  liquitlity  to  the  Exchange's  "larkete 
in  times  of  market  stress  or  volatility. 
The  Commission  agrees  with  the 
Exchange  thM  the  powth  in  the  U.S. 
capital  markets  generally,  and  in  the 
CSE's  maiicet  in  particular,  has  c:reated 
maricet  conditions  which  have  taeeted  a 
need  for  greater  <:^ital  leveb  on  the 
CSE.  The  C]ommissioB  finds  that  the 
intseased  net  capital  requirement  for 
Desipiated  Deders  will  better  psotect 
Ae  integrity  and  quality  of  the 
Excdiange'si 

IV.Coocl 


It  is  Therefore  Ordered,  pursuant  to 
Section  19(bX2)  of  the  Act.<»  that  the 
proposed  rule  change  (SR-CSE-09)  is 
approved. 

For  the  CoramissioB,  by  the  Division  of 
Market  Regulatioa.  pursuant  to  dolagatod 
authority.  >* 

H.1 


Deputy  Secretary. 

(FR  Doc.  97-28030  FUed  10-22-97;  6Ah  ami 


»HU;S.C$7aa(bN2). 
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S«lf-R«gulalory  Organiations;  NoliM 
of  RHng  and  limiMdMs  EftocthfMiMS 
of  Pro|WMd  Ruto  Chang*  by  tlw 
MunidiMl  SmutWm  RutomaUng 
Board  Raiatlng  to  PoWical 
Comribullons  and  ProMbWona  on 


Pursuant  to  Section  ig(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
SepteinbCT  30.  1997,  the  Municipal 
Securities  Rulemaking  Board  ("Boaid" 
or  "MSRB")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SBC")  a  proposed 
rule  change  (File  No.  SR-MSRB-97-6). 
The  proposed  rule  change  is  described 
in  Items  I.  D,  and  m  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publi^iing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Setf-KagoJatory  Organizatian's 
Statament  of  the  Terms  of  Sohwtance  of 
the  Propoaed  Rule  Qianga 

The  MSRB  is  filing  herewith  a 
proposed  rule  change  to  rule  G— 37,  on 
political  contributions  and  prohibitions 
on  municipal  securities  business,  riile 
G-38,  on  consultants,  and  rule  G-8,  on 
recordkeeping  (hereafter  referred  to  as 
the  "proposed  rule  change").  The 
proposed  rule  change  addresses  the 
definitions  of  mimicipal  finance 
profiessional  and  executive  officer,  and 
when  Form  G-37/G-38  is  due  to  be  filed 
with  the  Board. 

n.  Setf-Regnlalory  Oiganizatioa's 
SUtement  of  the  Tenns  of  Sobatance  of 
tke  Proposed  Role  Chang* 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specifi{»d  in  Item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
ipost  significant  aspects  of  such 
statements. 


>isU.S.CS7ti(bXi). 


A.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

During  the  past  year,  the  Board  has 
received  questions  regarding  certain 
technical  aspects  of  rules  G-37,  G-38 
and  G-8.  Specifically,  these  questions 
have  been  concerned  with  the 
definitions  of  municipal  finance 
profisssional  and  executive  officer,  and 
when  Form  G-37/G-38  is  due  to  be  filed 
with  the  Board.  The  proposed  rule 
change  addresses  these  areas  within  the 
rule*. 

Definitions  of  Municipal  Finance 
ProfiBssional  and  Executive  Officer 

The  Board  believes  that  some  dealers 
are  improperiy  classifying,  for  rule  G-37 
purposes,  certain  individuals  within 
their  firms  as  executive  officers  when 
these  individuals  actually  meet  the 
definition  of  municipal  finance 
professionals  and  should  be  classified  as 
such.  Contributions  by  executive 
officov  must  be  recorded  and  reported 
but,  unlike  certain  contributions  by 
municipal  finance  profisssionals,  would 
not  cause  a  prohibition  on  municipal 
securities  business.  The  definition  of 
executive  officer  makes  clear  that 
municipal  finance  professionals  cannot 
also  be  executive  officers.  To  further 
underscore  this  point,  the  proposed  rule 
change  revises  the  name  of  the  category 
of  individuals  currently  refierred  to  as 
"executive  officers"  to  "non-MFP 
executive  officers."  This  change  in 
name  should  help  dealers  avoid  any 
misunderstandings  that  a  person  who 
functions  as  a  municipal  finance 
professional  cannot  be  classified,  for 
purposes  of  rule  G-37,  as  an  executive 
officer. 

Dim  Date  fior  F«in  G-37/C-38  to  be  Filed 
With  the  Boud 

Rules  G-37  and  G-38  state  that  Form 
G-37/G-38  must  be  submitted  to  the 
Board  "within  thirty  (30)  calendar  days 
after  the  end  of  each  calendar  quarter 
(these  dates  correspond  to  January  31, 
April  30,  July  31  and  October  31)." 
Because  of  the  inconsistency  in  the 
language  for  those  months  with  31  days, 
the  proposed  rule  change  revises  the 
rule  language  to  require  that  the  forms 
be  sent  "by  the  last  day  of  the  month 
following  the  end  of  each  calendar 
quarter."  The  forms  do  not  have  to  be 
received  by  the  Board  by  the  last  day  of 
the  month  following  the  end  of  each 
calendar  quarter,  but  the  proposed  rule 
change  requires  that  dealms  must  have 
the  forms  on  thmr  way  to  the  Board  by 
the  last  day  of  the  month  following  the 
end  of  each  calendar  quarter  in  order  to 


be  in  compliance  with  the  delivery 
requirements  of  the  rules. 

The  proposed  rule  change  also 
contains  nen-substantive,  technical  r\ile 
language  changes  to  make  similar 
requirements  consistent  throughout  the 
rules. 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(bK2)(C)  2  of  the  Act,  which  provides 
that  the  Board's  rules  shall: 
be  designed  to  prevent  fraudulent  and 
manipulativB  acts  and  practices ,  to  promote 
Just  and  equitable  principles  of  trade,  to 
fbater  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  infbnnation  with  reapect 
to,  and  Cacilitating  transactions  in  municipal 
■ecurities.  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 
iiiaiiiit  in  municipal  securities,  and.  in 
gMsral,  to  protect  investors  and  the  public 
inletett. 

B.  Self-Regulatory  Orgardration  's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtheraiu»  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

nL  Date  of  Effectiveneas  of  the 
Propoaed  Rule  Change  and  Timing  fiw 
Commiasion  Action 

Because  the  foregoing  proposed  rule 
change:  (i)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  (iii) 
was  provided  to  the  Commission  for  its 
review  at  least  five  days  prior  to  the 
filing  date;  and  (iv)  does  not  become 
operative  for  thirty  (30)  days  from  the 
date  of  its  filing  on  September  30, 1997, 
the  proposed  rule  change  has  become 
efCective  pursuant  to  Section  19(b)(3KA) 
of  the  Act  and  Rule  19b-^e)(6) 
thereunder.  In  particiilar.  the 
Conunissioo  believes  the  proposed  rule 
change  qualifies  as  a  "non-controversial 
filing"  in  that  the  proposed  standards 
do  not  significantly  afiiact  the  protection 
of  investors  or  the  public  interest  and  do 
not  impose  any  siyiificant  burden  on 
competition,  and  because  it  makes 
technical  clarifying  changes  to  existing 
Board  rule.  At  any  time  within  sixfy 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appean 


>  15  VS.C.  i  7So-4(bX2XC). 
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to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  cxinceming  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-97-6  and  should  be 
submitted  by  November  13, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Maigarat  H.  McFarlaiid. 

Deputy  Secretary. 

(FR  Doc.  97-28123  Filed  10-22^7;  8:45  am) 

■UJNQ  CODE  a01».01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

{R*i****  No.  34-38250;  FN*  Na  8R-NAS0- 
97-75) 

October  16. 1997. 

Salf-Regulatory  Organizations;  Notice 
of  Hiing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Distribution  of 
Infonnatton  Concerning  the  Availability 
of  the  NASD  Regulation,  Inc.  Public 
Disclosure  Program 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
October  14, 1997,  NASD  Regulation, 
Inc.  ("NASD  Regulation  ")  filed  with  the 
Securities  and  Exchange  Commission 
("SBC"  or  "Commission")  the  proposed 


» 17  CFR  200.3O-3(a)(12). 
>  15  U.S.C  78a(bKl). 


rule  change  as  described  in  Items  I,  n, 
and  in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASD 
Regulation  has  designated  this  propo&al 
as  one  constituting  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning  of  an  existing  rule  under 
Section  19(b)(3)(A)(i)  of  the  Act.^  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statenwnt  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  a  rule 
change  to  amend  Conduct  Rule  2280  of 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association"),  to  postpone  the  efiiective 
date  fixim  September  10. 1997.  to 
January  1, 1998.  The  text  of  Rule  2280 
is  not  changed. 

n.  Self-Regulatory  OrganizatiDn's 
Statement  of  the  Purpose  of  and 
SUtutory  Basis  fiur,  the  Proposed  Rule 
Chang* 

In  its  filing  with  the  Commission. 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  the  Item  IV  below. 
NASD  Regulation  has  prepared 
suimmaries,  set  forth  in  Sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  February  11. 1997.  NASD 
Regulation  proposed  Rule  2280, 
"Investor  Education  and  Protection." 
which  requires  certain  NASD  members 
to  provide  customers  with  specified 
disclosures  regarding  NASD 
Regulation's  Public  Disclosure  Program 
in  writing  not  less  than  once  every 
calendar  year.  NASD  Regulation  filed 
Amendment  No.  1  on  July  31, 1997.  The 
SEC  approved  Rule  2280  on  September 
10,  1997,  therefore,  the  rule  was 
effective  on  that  date.  Rule  2280 
contemplates  that  the  specified 
disclosures  concerning  the  Public 
Disclosure  Program  will  be  made 
through  customer  accoiut  statements  or 
in  another  type  of  publication  at  least 
once  each  calendar  year.  The  proposed 
rule  change  is  necessary  to  provide 


members  with  sufficient  time  to  comply 
with  the  Rule. 

Members  generally  send  accoimt 
statements  to  customers  on  a  monthly 
basis  if  there  is  account  activity,  or  on 
a  quarterly  basis  if  there  is  none.  Rule 
2280,  with  its  current  effective  date  of 
September  10, 1997,  is  draconian  in  that 
it  would  leave  members  with  very  little 
time  in  which  to  modify  their  accoimt 
statement  production  processes  to 
include  the  disclosures  required  under 
Rule  2280.  Members  would  have  only  a 
few  weeks  to  comply  with  a  Rule  that 
envisioned  a  compliance  period  of  up  to 
one  year.  Many  members  have  already 
earmarked  their  account  statements  for 
the  remainder  of  the  calendar  year  %vith 
pertinent  year-end  information,  such  as 
tax-related  notices,  and  in  many  cases 
there  may  not  be  sufficient  space  to 
include  these  additional  disclosures 
without  incurring  substantial  costs. 
Additionally,  for  members  with 
customers  with  inactive  accounts,  a         ' 
separate  mailing  would  be  required 
because  year-end  or  fourth-quarter 
account  statements  would  not  comply 
with  Rule  2280  since  such  notices 
would  not  be  sent  until  early  1998. 

The  Commission's  Order  approving 
Rule  2280  noted  that  the  Rule  was 
amended  to  address  concerns  that 
compliance  with  Rule  2280  would 
impose  "significant  costs"  on  firms  that 
normally  do  not  carry  customer 
accounts  and  hold  customer  funds  or 
securities.  The  case  for  postponing  the 
effective  date  of  Rule  2280  is  even  more 
compelling.  In  the  absence  of  a 
postponement  of  the  effective  date, 
many  members  would  be  required  to 
create  an  entirely  separate  mailing  to 
customers  to  provide  the  disclosures 
required  imder  Rule  2280.  The  cost  of 
such  a  mailing  would  be  very  significant 
and  would  be  inconsistent  with  the 
objective  of  Rule  2280,  which  is  to  allow 
members  to  provide  the  specified 
disclosures  in  a  cost-effective  manner. 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)  of  the 
Act  3  in  that  postponing  the  efiiective 
date  of  Rule  2280  does  not  diminish  the 
rule's  effectiveness  in  protecting 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 


»15U.S.C78s(bK3KAKi). 
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C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Wrinen  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EffcctiTeiMM  of  iIm 
Propoeed  Rnk  Change  and  Timing  far 
I  Actioa 


The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(bM3MAMi)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4* 
thereunder  in  that  it  constitutes  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning  of  an  eidsting 
rule. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(bX3XA)  of  the  Act.  the 
Commission  may  summarily  abrogate 
^  the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
intonst.  for  the  protection  of  investus. 
or  otherwise  in  furtherance  of  the 
purpoees  of  the  AcL 

IV.  Sotidtation  of  CoBBaals 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Sacurities  and  Exchange 
Commission,  456  Fifth  Street,  N.W., 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 

Btions  relating  to  the 
rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commissions'  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refisr  to  File 
Numbm  SR-NASD-97-75  and  should 
be  submitted  by  November  13, 1997. 

For  tha  Ckimiiussioo.  by  Uw  Division  of 
Market  Regulati0n.  pursuant  to  (Magatod 
authority.' 

Deputy  Seaetaxy. 

(FR  Doc  97-2n22  Hlad  l»-22-97: 8:45  am] 
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No.  34-30M8;  ra»  Na  Sn-NASD- 
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of  FHing  and  Imtnedlele  Effecttvenees 
or  r*ropoeea  rvwe  ^nenye  oy  nmionBi 
ftttiw'wWon  of  getuilllee  Deelws.  Iiil- 
rieltlny  to  ^lelsctf  let  Tsee 

October  16, 1097. 

Pursuant  to  Section  19(bXl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  14. 1997.  the  National 
Aaaociation  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commissi(Hi  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  Q.  and  in  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comm«its  on  the  proposed  rule 
change  from  interested  persons. 

L  Setf-Kagidalafy  Organizatiea's 
loftheTa 


Pursuant  to  Section  ig(bXl)  of  the 
Act.  the  NASD,  through  its  whoUy- 
owned  subsidiary.  The  Nasdaq  Stock 
Market,  Inc.  ("Nuidaq")  U  here«vith 
filing  a  proposed  rule  change  to 
temporarily  abate  50%  of  the  fee 
currently  charged  under  NASD  Rule 
7010(1)  for  the  execution  of  a  transaction 
in  SelectNet  from  $2.50  per  side  to 
$1.25  per  «de  effective  Octobw  1. 1997 
throu^  Decembw  31. 1997.  tf  no 
further  action  is  take^.  Nasdaq  will 
revert  to  ntimtting  SelectNet  fees  at  the 
present  level  of  $2.50  per  side  on 
January  1. 1998. 


Rale 


in  its  filing  with  the  Conunission.  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  rhsngp  Tbe  text  of  these  statements 
may  be  enarioed  at  the  places  specified 
in  Rem  IV  bebw.  The  N  ASD  hM 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  the  statements. 


■isu.s.cS7ai(bXi). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Propoeed  Rule 
Change 

Nasdaq  is  proposing  to  temporarily 
abate  50%  of  the  fee  currently  charged 
uiKler  NASD  Rule  7010(1)  for  the 
exBcutian  of  a  transaction  in  SelectNet 
front  $2.50  per  side  to  $1.25  per  side 
effective  October  1. 1997  throu^ 
December  31,  1997.  The  propoMd  rale 
change  constitutes  only  a  temporary 
abatement  in  the  fee  htesdaq  collects. 

Nasdaq  believes  that  the  recent 
volume  increases  in  the  market 
generally  and  SelectNM  usage  in 
particular  justify  a  temporary  abatement 
of  fees  to  SelectNet  users.  Specifically. 
SelectNet  transaction  volume  is  st  an 
historic  high.  In  August  1997,  more  than 
75.000  daily  executions  took  place  in 
SelectNet  This  represents  an  almost 
fourfold  increase  in  volume  from 
average  daily  activity  recorded  in  1996. 

The  groMTth  in  SelectNet  usage  can  he 
attributed  to  a  niunber  of  fectors.  most 
notably  the  introduction  of  the  SBC 
Order  Execution  Rules  ("Order 
Execution  Rules")  in  January  of  this 
year.'  Nasdaq  used  the  SelectNet  S3rstem 
to  create  the  linkage  with  each 
electronic  communication  network 
("ECN")  anticipated  hy  dw  Order 
Execution  Rules.  Acondingly.  Selei^Net 
has  become  the  chosen  means  of 
accessing  orders  displayed  in  the 
Nasdaq  quote  montage  by  eligible  BCNs 
such  as  Instinet  (kowth  in  SelectNet 
utilixation  closely  tracks  expansion  in 
the  number  of  Nasdaq  stocks  covered  by 
the  Order  Execution  Rules.  The  speed 
and  volatility  of  today's  markets, 
software  enhancements  and  a 
heightened  awareness  of  trading 
obligations  by  market  participants  also 
has  contributed  to  growth  in  SelectNet 
activity  as  well  as  an  increase  in 
SelectNet  revenues.  Accordingly. 
Nasdaq  believes  that  a  temporary 
abatement  of  these  fees  for  SelectNet 
users  is  appropriate. 

Nasdaq  believes  that  a  temporary  fee 
abatement  is  preferable  to  a  perman«it 
fee  reduction  due  to  both  the  uncertain 
future  of  SelectNet  as  a  service  offered 
by  Nasdaq  and  the  significant  amount  of 
network  capacity  consumed  by 
SdectNet  Message  traffic  If  no  further 
action  is  taken,  Nasdaq  will  revert  to 
assessing  SelectNet  bc»  at  the  present 
rate  of  $2.50  per  side  on  January  1. 
1998. 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 


■See  Socuritias  Exchange  Act  Walaaw  Na. 
STSISA  CinHMitiM  6.  IMS).  61  FS  4a290 
'  12.  ISSS). 


15A(bX5)3  of  the  Act.  which  requires 
that  the  rules  of  the  NASD  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
NASD  operates  or  controls.  Specifically, 
Nasdaq  believes  that  the  proposed 
temporary  Cee  abatement  is  appropriate 
in  light  of  both  the  recent  growth  in 
SelectNet  activity  as  well  as  imceitainty 
regarding  future  usage  levels. 

B.  Self-Regulatory  Organization 't 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  sot 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Membas,  PartkaparOs,  or  Othat 

Comments  were  neither  solicited  nor 
received. 
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OL  Date  of  ESectiveneaB  oftte 
Propeeud  Role  n»*»»B»  and  Timi^  far 
raanniisaion  Action 

This  filing  applies  to  the  assessment 
of  SelectNet  fiaes  to  NASD  members,  and 
&us  the  proposed  rule  change  is 
effective  upon  filing  pursuant  to  Section 
19(bK3)(AXii)*  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4  ' 
thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee  or 
other  charge. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(bX3XA)  of  the  Act.  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Conunission  that  sufji  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  hutherance  of  the 
purposes  of  the  Act 

IV.  Solicitatiea  efCeaaents 

Intoested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  forgoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
aorandments.  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


M5U.S.C§78o-3(bK5). 

«15U.S.C57S^bK3)(A)(a). 

>17CFR24ai9b-«(«). 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  otho*  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refiar  to  File 
Number  SR-NASD-97-74  and  should 
be  subeutted  by  November  13, 1997. 

For  the  Commission,  by  the  DivisioB  of 
Marlrnt  Ragulatitm.  pursuant  to  dsUiytiid 
authority.* 

tlLI 


appointed  the  following  individuals  to 
its  Performance  Review  Board  register. 
Regina  Brown.  Deputy  Assistant 

Secretary  of  African  Affairs. 

Departoient  of  State 
Donald  Mancuso,  Assistant  Inspector 

General  for  Investigations. 

DepartmoBt  of  Defanae 
Michael  G.  Sullivan,  Assistant  Inspector 

G«ieral  for  Auditing.  Department  of 

Veterans  Affairs 
Harvey  Thorp.  Assistant  Inspector 

General  iior  Audit  Office  of  Personnri 

Manageaaoit 


Dated:  OctBhar«.lM7. 


DepetySeaetery. 

(FR  Doc  97-28125  Filed  10-22-97;  8:45  an] 


Deputy  htspectorCeHeml. 

(Fit  Doc  97-28032  Filed  M-22-97: 8:45  am) 


=r    OEPARTMBfTOFTRANSraRTATK)N 


NoMcaof 

iChangaofa 


SMALL  BUSINESS  AOMNHSTRATION       OMoaofttia 

ofUoanaa  of  SmaN 
iwaalaiaiit  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Central  District  of  California,  dated 
September  2. 1997.  the  United  States 
Small  Business  Administration  hereby 
revokes  the  license  cA  ABC  Capital 
Corporation,  a  California  corporation,  to 
function  as  a  small  business  investment 
ctMBpany  under  the  Small  Business 
Investment  Company  License  No.  09/ 
09-5352  issued  to  ABC  Capital 
Corporation  on  January  9,  1985  and  said 
license  is  hereby  declared  null  and  void 
as  (tf  October  6, 1997. 

Dated:  October  6. 1997. 
Uaited  States  Small  Busimss 
Administration. 


Agaodate  Adminittratorfor  Invettmeat 
(FR  Doc  97-28024  Filed  10-22-87;  8:45  am] 

COOCI 


O^ARTMBIT  OF  STATE 


»17] 


MOKt:  Office  of  the  Secretary.  DOT. 
ACIRM:  Notice  and  request  b» 
comments. 

StMMMIV:  In  accordaace  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.Q  Ch^>ter  35.  as  amended)  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  an  extension  for  and  revision  to 
a  currently  approved  information 
collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  DeceBsbOT  22. 1997. 
*nonciltl.  Comments  should  be  sent  to 
the  Deputy  Assistant  General  Cotmsel 
for  Regulation  and  Enforcement,  Office 
of  the  Secretary,  U.S.  Department  of 
Transportation,  400  7th  Street  SW.. 
Washington,  DC  28590-0002. 
FOR  FWITNBt  ■gOIIAIION  CONTACT:  Mr. 
Robert  C  Aahby.  Office  of  the  Secretary. 
Office  of  Assistant  General  Counsel  far 
Regulation  and  Enforcement 
Department  of  Transportation,  at  the 
address  above.  Telep^ne:  (2f)2)  36&- 
9306. 


iTlOll: 


fOfncaof 


In  accordance  with  section  4314(cX4) 
of  the  Gvil  Service  Reform  Act  of  1978 
0»ub.  L.  95-454),  the  Office  of  hispector 
Genanl  of  the  Department  of  State  has 


•17  CFR  20a30-3(aXl2). 


ART 

TJth:  Report  of  DEE  Awartls  and 
Commitments. 

(M4B  Control  Number  2106-0031. 

Expiration  Date:  (Not  Applicable). 

T^pe  of  Request  Extension  for  and 
revision  to  a  currenUy  approved 
information  collection. 

Abstract:  49  CFR  Part  23  establishes 
requirements  for  the  Department  of 
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Transportation  (DOT)  so  as  to  comply 
with  me  mandates  of  the  hitennodal 
Surface  Transportation  and  E£Bciency 
Act  (ISTEA)  of  1991  (Pub.  L  102-240. 
December  18,  1991).  49  C3TI  Part 
23.49(a)  requires  that  DOT  and  its 
Operating  Administrations  develop  a 
recordkeeping  system  to  monitor,  assess 
■nd  identify  contract  awards  and 
pi  ogress  in  achieving  DBE  subcontract 
goals.  In  addition.  Public  Law  102-240 
section  1003(b)  requires  that  each  state 
annually  survey  and  compile  a  list  of 
small  business  concerns  and  the 
location  of  such  concerns,  and  notify 
the  Secretary  of  Transportation  of  the 
percentage  of  such  concerns  controlled 
by  women  and  by  socially  and 
economically  disadvantaged  individuals 
other  than  women.  If  these  reporting 
requiranents  were  not  available,  firms 
controlled  by  minorities  would  not 
achieve  the  fullest  possible  participation 
in  DOT  programs,  and  the  Etepartment 
would  not  be  able  to  identify  its 
recipients  and  evaluate  the  extent  to 
which  finanHal  assistance  recipients 
have  been  awarded  a  reasonablie 
amounL 

In  order  to  minimize  the  burden  on 
DOT  recipients  the  Department  has 
limited  its  informational  request  and 
reporting  frequency  to  that  necessary  to 
meet  its  program  and  administrative 
monitoring  reqxiirements.  The 
informational  request  consists  of  17  data 
items  on  one  page  and  one  attachment, 
to  be  completed  on  an  annual,  semi- 
annual or  quarterly  basis.  K  is  the 
overall  long  range  objective  of  DOT  to 
permit  all  DOT  recipioits  to  report  on 
a  yearly  basis  depending  upon  their  past 
experience  in  meeting  their  goals. 

Respondents:  DOT  financially- 
assisted  state  and  local  transportation 


Estimated  Number  of  Respondents: 
1.057. 

Avemge  Annual  Burden  per 
Respondent:  1  hour. 

Estimated  Total  Burden  on 
Respondents:  20,824iu)un  (Including 
19,026  hours  for  recordkeeping). 

This  information  collection  is 
available  for  inspection  at  the  Office  of 
Assistant  General  Counsel  for 
Regulation  and  Enforcement  (C-SO). 
Office  of  the  General  Counsel,  DOT,  at 
the  address  above.  Copies  of  49  CFR 
Part  23  can  be  obtained  from  Mr.  Robert 
C  Ashby  at  the  address  and  telephone 
number  shown  above. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Department's  estimate  of  the  burden 


of  the  proposed  information  collection: 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  way%to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington.  DC  on  October  17, 
1997. 

NatfLEtaMT, 

Assistant  General  Couna^  for  Regulation  and 
EnforceawnV 

IFR  Doc.  97-28105  Filed  10-22-97;  8:45  am) 
cooc  4ei«-«»-w 


DEPART1IENT  OF  TRANSPORTATION 

OfHos  of  ttM  Qsc  ratify 

Raports,  Forms  and  Racordkaafring 
riacyilrainaiits;  Agmcy  liifoiiiMrtlon 
Collaction  AcUvtty  Undar  OMB  Raviaw 

AQBICY:  Office  of  the  Secretary.  DOT. 
action:  Notice. 


In  compliance  with  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chapter  35).  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  biBen 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment  The  ICRs  describe  the  nature 
of  the  information  collections  and  their 
expected  burden.  The  Federal  Ragirtwr 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collections  of  information  was 
published  on  August  12. 1997  (62  FR 
43193-43195). 

DATES:  Comments  must  be  sulunitted  on 
or  before  November  24. 1997. 


FOR  FURTHER  MFORMATKM  CONTACT: 
BarlMra  Davis,  U.S.  Coast  Guard.  Office 
of  Information  Management.  (202)  267- 
2326,  Department  of  Transportation. 
2100  Second  Street.  SW..  Washington. 
DC  20593-0001. 

SUPPlfMBITARY  MFORMATION: 

United  SUtes  Coast  Guurd  (USCXS) 

Title:  Shipping  Articles. 

OA4B  No..  2115-0015. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

Affected  Public:  Merchant  Mariners. 

Abstmct:  This  collection  of 
information  requires  merchant  mariners 
to  complete  form  CC-705A  Shipping 
Articles  before  entering  the  service  of  a 
shipping  company. 


Need:  46  U.S.C  10302. 10303. 13304, 

10307  and  10103,  requires  a  master  of 
a  vessel  to  have  each  crew  member 
make  a  shipping  article  agreement  in 
writing  before  proceeding  on  a  voyage. 

Estimated  Amiual  Burden  Hours: 
18,000  hours. 

Number  of  Respondents:  900. 

Title:  Barge  Fleeting  Facility  Records. 

CMMB  No.  2115-0092. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

Affected  Public:  Persons  in  charge  of 
barge  fleeting  families. 

Abstract:  This  collection  of 
information  requires  the  person  in 
charge  of  a  barge  fleeting  fecilify  to  keep 
records  of  the  twice  daily  inspections  trf 
the  barge  mooring  and  movements  of 
barges  and  hazardous  cargo  in  and  out 
of  tba  facility. 

Need:  Title  33  CFR  165.803(1).  is 
designed  to  prevent  barges  from 
breaking  away  from  a  fleeting  facility 
and  drifting  downstream  out  of  control 
in  very  congested  areas. 

Estimated  Aiuiual  Burden  Hours: 
19.162  hours. 

Number  c^  Respondents:  70. 

Title:  Various  Forms  and  Posting 
Requirements  Under  Title  46,  CFR 
Concerning  Vessel  Inspections. 

(MB  No.  2115-0133. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  ^>proval 
has  expired. 

Aff&:ted  Public:  Owners,  operators, 
agents  or  masters  of  certain  inspected 
vessels. 

Abstract:  This  requires  owners, 
operators,  agents  or  masten  of  certain 
inspected  vessels  to  obtain  and/or  post 
various  forms  as  part  of  the  Coast 
Guard's  Commercial  Vessels  Safety 
Program. 

Need:  Under  46  U.S.C  2113.  3301. 
3304-3714,  the  U.S.  Coast  Guard  is 
responsible  for  ensuring  the  proper 
administration  of  the  Coast  Guard 
Conunercial  Vessel  Safety  Program. 

Estimated  Axmual  Burden  Hours: 
3,130  hours. 

Number  of  Respondents:  12,159. 

Title:  Plan  Approval  and  Records  for 
Tank,  Passenger,  Cargo  &  Miscellaneous 
Vessels,  Mobile  Offshore  Drilling  Units. 
Nautical  Schools,  Oceanographic 
Vessels  &  Electrical  Engineering. 

OMB  No.  2115-0505. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

Affected  Public:  Shipyard,  designer  or 
manufacturer  of  certain  vessels. 

Abstract:  This  collection  of 
information  requires  the  shipyard, 
designer  or  manufacturer  for  the 
construction  of  vessels  to  submit  plans. 
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technical  information,  and  operating 
manuals  to  the  U.S.  Coast  Guard. 

Need:  Under  46  U.S.C.  3301  and  3306 
the  U.S.  Coast  Guard  is  responsible  for 
enforcing  regulations  promoting  the 
safety  of  life  and  property  in  marine 
transportation.  This  information  is  used 
by  the  U.S.  Coast  Guard  to  ensure  that 
a  vessel  meets  the  applicable 
construction,  arrangement  and 
equipment  standards. 

Estimated  Annual  Burden  Hoars: 
7,545  hours. 
Number  of  Respondents:  146. 
Title:  Liquefied  Natural  Gas  and 
Liquefied  Hazard  Gas  Waterfiont 
Facilities. 

OhW  No.  :211 5-0552. 
Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  which  approval  has 
expired. 

Affected  Public:  Operators  or  Owners 
of  waterfront  facilities  that  transfer  LNG 
andLHG. 

Abstract:  The  collection  of 
information  requires  owners  or 
operators  of  waterfrt>nt  facilities  that 
handle  liquefied  hazardous  gas  (LHG)  or 
liquefied  natural  gas  (LNG)  to:  (a) 
Provide  the  Coast  Guard  with  a  letter  of 
intent  when  a  facility  transfers  the  gases 
in  bulk;  (b)  request  permission  to  use  an 
alternative  procedure  that  provide  at 
least  the  same  degree  of  safety  as  the 
regulations;  (  c)  develop  and  submit  to 
the  Coast  Guard  two  copies  of  the 
facilities  operations  manual  and 
emergency  manual;  (d)  certify  in  writing 
that  each  person  in  charge  of  shoreside 
transfer  o{>erations  is  qualified;  (e) 
complete,  with  the  person  in  charge  of 
vessel  transfer  operations,  a  Declaration 
of  Inspection;  (f)  test  and  inspect  the 
transfer  system  to  ensure  the  system 
will  not  fail  and  release  hazardous 
gases;  and,  (g)  provide  for  the  right  to 
appeal  the  action  in  these  regulations. 
Need:  33  CFR  Part  127.  Subparts  A 
and  C,  gives  Coast  Guard  the  authority 
to  publish  regulations  that  provide 
safefy  standards  for  the  design, 
construction,  equipment,  operations, 
maintenance,  personnel  training,  and 
fire  protection  at  waterfront  facilities 
handling  liquefied  natural  and 
hazardous  gases. 

EstimatMAnnual  Burden  Hours: 
3.261  houra. 
Nwnber  of  Respondents:  173. 
Title:  33  CFR  Subchapter  P-Ports  and 
Waterways  Safety. 
OMB  No.:  2115-0540. 
Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  which  approval  has 
ejmired. 

Affected  Public:  fAasXer,  owner  or 
agents  of  a  vessel. 

Abstract:  This  collection  of 
information  allows  the  mastw,  owner  m 


agent  of  a  vessel  affected  by  these 
regulations  to  request  to  the  Coast 
Guard,  deviation  from  navigation  safety 
equipment  requirements  to  the  extent 
that  there  is  no  reduction  in  safety. 

Need:  Title  33  CFR,  Subchapter  P. 
allows  any  person  directly  affected  by 
these  regulations  to  request  a  deviation 
from  any  of  the  requirements  as  long  as 
the  level  of  safety  is  not  reduced. 

Estimated  Aimual  Burden  Hours:  600 
hours. 
Number  of  Respondents:  400. 
Title:  46  CFR  Subchapter  S— 
Subdivision  and  Stabilify. 
OMB  No.:  2115-0589. 
Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  which  approval  has 
expired. 

Affected  Public:  Owners  or  operators 
of  inspected  vess^s. 

Abstract:  This  collection  of 
information  requires  owners  or 
operators  of  inspected  vessels  to  submit 
plans  and  information  concerning 
stabilify  to  the  U.S.  Coast  Guard  to 
ensure  that  applicable  stabilify 
standards  are  met. 

Need:  Title  46  U.S.C.  3306,  directs  the 
Coast  Guard  to  make  appropriate 
regufations,  including  standards  for 
vessel  stabilify.  This  information  is  used 
by  the  U.S.  Coast  Guard  to  ensure  that 
a  vessel  meets  the  applicable  stabilify 
standards. 

Estimated  Annual  Burden  Hours: 
19,693  hours. 
Number  of  Respondents:  644. 
Title:  Hopper  Dredge  Working 
Freeboard;  Loadline  and  Stability. 
OMB  No.:  2115-0565. 
Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

Affected  Public:  Owners  or  operators 
of  self-propelled  hopper  dredges. 

Abstract:  This  collection  of 
information  provides  a  mechanism  for 
owners  and  operators  of  self-propelled 
hopper  dredges  to  request  a  working 
freeboard. 

Need:  Title  46  U.S.C.  3703  requires 
the  U.S.  Coast  Guard  to  prescribe 
regulations  necessary  for  navigation  and 
vessels  safefy.  These  requirements 
ensure  that  self-propelled  hopper 
drbdges  meet  certain  structural  and 
stabilify  standards. 

Estimated  Armual  Burden  Hours:  50 
hours. 
Number  of  Respondents:  10. 
Title:  Alternative  Provisions  far 
Reinspection  of  OfEshore  Supply  Vessels 
in  Foreign  Ports,  46  CFR  91.27-13. 
OMB  No.:  2115-0571. 
Type  of  Request:  Extension  of  a 
Currently  Approved  Collection. 

Affected  Public:  Owners  or  operators 
of  offithore  supply  vessels  operating  in 
foreign  ports. 


Abstract:  This  collection  of 
information  provides  a  mechanism  for 
owners  and  operators  of  OfEshore 
Supply  Vessels  (OSV)  based  overseas  to 
submit  certified  examination  reports 
and  statements  to  the  U.S.  Coast  Guard 
as  an  alternative  to  Coast  Guard 
reinspection. 

Need:  Title  46  U.S.C  3308  gives  Coast 
Guard  the  authority  to  examine  each 
vessel  subject  to  inspection  at  proper 
times  to  ensure  continued  compliance 
with  applicable  laws  and  regulations. 
This  requirement  allows  the  U.S.  Coast 
Guard  to  ensure  that  applicable  OSV  are 
in  compliance. 

Estimated  Aimual  Burden  Hours:  572 
hours. 

Number  of  Respondents:  10. 


Send  comments  to  the 
Office  of  Informati(m  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725-1 7th  Street,  NW.. 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer.  Comments  are  invited  on: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
uiformation  collection;  ways  to  enhance 
the  qualify,  utilify  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Issued  in  Wa8hington,€)C  on  October  16. 
1997. 


Vaaetter  M.  Williaiu. 

Clearance  Officer,  United  States  Department 
of  Transpoitation. 

(FR  Doc.  97-28104  FUed  10-22-97;  8:45  am] 
aajjNQ  cooc  4tio-a-p 


DEPARTMENT  OF  TRANSPORTATION 
Fadarai  Aviatfon  AdmlnistFstion 

Notica  of  Pasaangar  FaciUty  Charge 
(PFC)  Approvals  and  Diaapprovate 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Monthly  Notice  of  PPC 
Approvals  and  EHsapprovals.  In 
September  1997,  there  were  13 
applications  approved.  Additionally.  14 
approved  amendments  to  previously 
approved  applications  are  listed. 


The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PPC  approvals 
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and  disapprovals  under  the  provisions 
of  the  Aviation  Safioty  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibris  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158).  This  notice  is 
published  pursuant  to  paragraph  d  of 
S  158.29. 

PfC  AppBcatioiis  Apprmrwl 

Public  Agency:  Valdosta-Lowndes 
County  Airport  Authority,  Valdosta, 
Georgia. 

Apptictakm  NuaUmr:  97-03-C-OO- 
VLD. 

Applicatum  Type:  Impose  and  use  a 
PPC 

PFC  Levey.- $3.00. 

Total  PFC  Revenue  Apfuxrved  in  this 
Decision:  S47>,250. 

EaHiest  Charge  Effective  Daie: 
October  1.1999. 

Estimated  Charge  Expiration  Date: 
October  1.  2000. 

Goss  of  AirCarriea  Not  Required  To 
Collect  PFOs:  None. 

Brief  Description  ofPrx^ects  Approved 
for  Collection  and  Use:  Aircraft  rescue 
and  firefighting  (ARFF)  Vehicle.  Replace 
Taxiway  a  lights. 

Brief  Description  of  Project 
Withdrawn:  New  terminal  building 
construction. 

Determination:  This  proiect  was 
withdrawn  by  the  public  agency  in  its 
letter  to  the  FAA  dated  |uly  8, 1997. 

Decision  Date:  September  3, 1997. 
FOR  FURTHER  ■TORMftTlOW  CONTACT: 
Tiacie  L  Dominy,  Atlanta  Airports 
District  Office.  (404)  30S-7148. 

Public  Agerwy:  Monroe  County  Board 
of  County  Commissioners,  Key  West, 
Florida. 

Application  Mtndier  97-03-C-OO- 
EYW. 

Application  Type:  Impose  and  use  a 
PPC. 

pre  Levey.  $3.00. 

Total  PFC  Revenue  Approved  bt  This 
Decision:  $1,860,000. 

Earliest  Charge  Effective  Date: 
December  1. 1997. 

Estimated  Charge  Expiration  Date: 
Decembw  1, 1999. 

Class  <^Air  Carriers  Not  Required  To 
Collect  PFOs:  None. 

Brief  Description  of  Projects  Approved 
For  Collection  And  Use:  Construct 
remote  auto  paridng  lot  Acquire 
property,  runway  27  runway  protection 
zone  (RPZ). 

Acquire  1.500  gallon  ARFF  truck. 

Construct  new  ARFF  building. 

Rehabilitate  and  reconfigure 
commercial  aircraft  parking  apron. 

Rehabilitate  and  reconfigure  general 
aviation  parking  apron. 

Update  Part  150  study. 


Rehabilitate  or  replace  rotating  beacon 
tower. 

Brief  Description  of  Projects 
Disapproved:  Acquire  property,  runwray 
9  RPZ  and  extended  runway  safety  area. 

Determination:  Disapproved.  The 
public  agency  has  applied  to  obtain  this 
land  through  a  no-cost  transfer  under 
the  Base  Realignment  and  Closure 
(BRAC)  program.  Therefore.  PPC 
revenue  may  not  be  needed  to  acquire 
the  property  and,  thus,  this  project  is 
being  disapproved  at  this  time. 
However,  if  the  public  agency  does  not 
obtain  the  propwty  through  the  BRAC 
program,  it  may  reapply  for  PFC's  to 
acquire  the  property. 

East  Martello  property,  environmental 
enhancement  of  nmway  safety  area  for 
nmway  9. 

Determination:  DisapfHOved.  The 
FAA  has  determined  that  the 
mvironmental  enhancement  of  the  east 
Martello  propoty  is  the  responsibility  of 
the  UnitMl  States  Navy,  who  currently 
owns  the  property.  Therefore,  this 
project  is  disapproved  for  PFC  funding. 

Decision  Date:  September  9. 1997. 
FOR  FURTHER  JTOnHATlOM  CONTACT: 
Miguel  A.  Martinez,  Orlando  Airports 
District  Office,  (407)  812-6331. 

Public  Agency:  Erie  Mimicipal  Airport 
Authority,  Erie,  Pennsylvania. 

Application  Number  97-02-C-OO- 
ERI. 

Application  Type:  Impose  and  use  a 
PPC 

FFCLevB/:$3.00: 

Totoy  PFC  Revenue  Approved  In  This 
Decision:  $1,252,427. 

Earliest  Charge  Effective  Date: 
December  1, 1997. 

Estimated  Charge  Expiration  Date: 
May  1,  2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  Air  taxi/commercial 
opoatiHS  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application.  The  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Erie 
Municipal  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Install  glycol  recovery  system. 
Refurbish  snow  plow. 
Upgrade  pavement  condition  sensor. 
Install  security  gate  and  up^ade 

security  system. 
Acquire  easement 
Expand  and  rehabilitate  terminal 


Rehabilitate  ramp  (Phase  11). 
Purchase  snow  removal  tractor. 
Replace  airfield  lighting  emergency 
generator  and  regulator. 


Rehabilitate  maintenance  building. 
Rehabilitate  jetway. 
Airfield  signange. 
PFC  administration. 

Decision  Date:  September  10, 1997. 
FOR  FURTHER  WTORMATION  CONTACT:  LW. 
Walsh,  Harrisburg  Airports  District 
Office,  (717)  730-2831. 

Public  Agency:  Metropolitan 
Knoxville  Airport  Authority,  Knoxville. 
Tennessee. 

Application  AAunher  97-05-C-OO- 
TYS. 

Application  Type:  Impose  and  use  • 
PPC. 

PFX:  Levey.  $3.00. 

Totoy  PFC  Revenue  Approved  In  This 
Decision:  $1,751,812. 

Eariiest  Charge  Effective  Date:  Jtme  1. 
1998. 

Estimated  Charge  Expiration  Date: 
May  1. 1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Nonscheduled  air  taxi/ 
commercial  operators  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  McGhee 
Tyson  Airpcwt 

Brief  DfsBcription  of  Projects  Approved 
far  Collection  and  Use:  Taxiway  B 
reconstruction.  Emergency  generator. 

Brief  Description  of  Project  Approved 
in  Part  for  Collection  and  Use: 
Administration  of  PFC  program. 

Determination:  Partially  approved. 
The  public  agency  only  submitted 
supporting  documentation  for  a  porticm 
of  the  $25,000  requested.  The  detailed 
estimate  of  expenses  determined  by  the 
FAA  to  be  eligible  was  $11,812.  The 
balance  of  the  requested  amount  was 
not  supported;  therefore,  it  is  not 
elimhle. 

Decision  Date:  September  11. 1997. 
FOR  FURTNB«  MFORMATKM  CONTACT: 
Peggy  S.  Kelley,  Memphis  Airports 
District  Office,  (901)  544-3495, 
extension  19. 

Public  Agency:  Pellston  Regional 
Airport  of  Emmet  County,  Pellston 
Michimn. 

Application  Number:  97-06-C-OO- 
PLN. 

Application  Type:  Impose  and  use  a 
PPC. 

PFt:  Levey.- $3.00. 

Total  PFC  Revenue  Approved  In  This 
Decision:  $52,000. 

Earliest  Charge  Effective  Date: 
December  1. 1997. 

Estimated  Charge  Expiration  Date: 
August  1. 1998. 

^ass  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Part  135  operators  filing 
FAA  Form  1800-31. 
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Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Pellston 
Regional  Airport 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Rehabilitate 
runway  5/23. 

Decision  Date:  Septembo- 11, 1997. 
FOR  FUR7>et  mroimAJKm  contact:  jon 
Gilbert.  Detroit  Airports  District  CMfice, 
(313)487-7281. 

f^y>yjc  Agency:  County  of  Outagamie. 
Appletoo,  Wisconsin. 

Applicatiori  Number:  97-02-C-OO- 
ATW. 

Application  Type:  fanpose  and  use  a 
PPC. 
PFC  Levol:  $3.00. 

Total  H^  Revenue  Approved  In  TTiis 
Dedmon:  $656,250. 

Earliest  Charge  ^fective  Date: 
October  1.  1997. 

Estimated  Charge  Expiration  Date: 
January  1, 1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  None. 

Brief  Description  of  Project  Approved 
fm-  Collection  and  Use:  Baggage  rlaim 
expansion. 

Decision  Date:  September  11, 1997. 
FOR  FURnei  MFORMATKM  CONTACT 
Sandra  Depottey.  Minneapolis  Airports 
District  Office.  (612)  713-4363. 

Public  Agency:  County  of  Monroe. 
Rochester,  New  Yock. 

Application  Number.  97-01-C-OO- 
ROC 

Application  Type;  Impose  and  use  a 
PFC. 
PFC  Levey.  $3.00. 

Totoy  PFC  Revenue  Approved  In  This 
Decision:  $10,050,000. 

Earliest  Charge  ^^ctive  Date: 
December  1,  1997. 

Estimated  Charge  Expiration  Date: 
April  1.  2001. 

Class  of  Air  Canias  Not  Required  To 
Collect  PFCs:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Taxiway  C  rehabilitation  and  widening. 
Terminal  ^>ron  improvemraits. 
Snow  removal  equipment 
Snow  removal  equifmient  storage 

building. 

Decision  Date:  September  18. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
I^iilip  Brito.  New  York  Airports  District 
Office,  (516)  227-3800. 

Public  Agency:  Grand  Rapids-Itasca 
County  Airport  Commission,  Grand 
rapids,  Minnesota. 

Application  Number.  97-01-C-0(V- 

(a*z. 

Application  Type:  Impnaa  uid  use  a 
PPC 
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PfTC  Levey.  $3.00. 

Totoy  PFC  Revenue  Approved  in  This 
Decision:  $1,297,059. 

Eariiest  Charge  Effective  Date: 
December  1.1997. 

Estimated  Charge  Expiration  Date: 
May  1.  2031. 

C3ass  Of  Air  Carriers  Not  Require  To 
Collect  PFCs:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
eccounts  for  less  than  1  percent  of  the 
total  annual  enplanemmts  to  Grand 
Rapids-Itasca  County  Airport 
Brief  Description  OfProjocts 
Approved  For  Collection  And  Use: 
faistrument  landing  system  installation. 
Land  acquisition  and  easement 

purchase. 
Deer  fimoe. 

Airfield  guidance  signs. 
Pavement  rehabilitation  and  crack 

restructuring. 
New  passenger  tominal  building. 
Aircraft  apron. 
Auto  parking  lot 
Entrance  roadway. 
PPC  application. 
PFC  administration. 

Decision  Date:  September  19. 1997. 
FOR  FVRTHER  MFORMATION  CONMCT: 
Gordon  Nelson,  Minneapolis  Airports 
District  Office.  (612)  713-4358. 

PuMc  Librmy:  Mobile  Airport 
Authority.  Mobile.  Alabama. 

AppUaition  NutzAer:  97-Ol-C-OO- 
MOB. 

Appiioatkm  Type:  Impose  and  use  a 
PPC 
PPC  Leve/:  $3.00. 

Total  PFC  Revenue  Approved  In  Thu 
Decision:  $1 .300,000. 

Earliest  Charge  Effective  Date: 
December  1.  1997. 

Estimated  Charge  Expiration  Date: 
fwae  1. 1999. 

Class  C^Air  Carriers  Not  Required  To 
Collect  PFCs:  Air  taxi/commercial 
operators  that  file  FAA  Form  180O-31. 
Determination:  Approved.  Based  on 
information  contained  in  the  public 
ageocy's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Mobile 
Regional  Airport 

Brief  Description  Of  Projects 
Approved  For  Collection  And  Use: 
Ramp  expansion.  Acquire  ARFF 
vehicle. 

Brie f  Description  Of  Project 
IXsapproved:  Land  acquisition. 

Determmation:  Disapproved.  On  the 
basis  of  information  contained  in  the 
public  agency's  appUcation.  the  FAA 


has  detennined  that  this  jHoject  does 
not  meet  of  the  ofectives  in  §  158.1S(a). 
In  addition,  the  FAA  has  detennined 
that  the  project  is  not  eligible  imdw 
Airport  Improvement  Pr^ram  (AIP) 
criteria  in  accordance  with  paragraph 
603(b)  of  FAA  Order  5100.38A,  AIP 
Handbook  (October  24.  1989).  nor  PPC 
eligible  in  accordance  with  §  158.15(b). 
In  its  application,  the  public  agency 
claims  that  the  property  proposed  for 
acquisition  in  this  project  is  needed  for 
construction  of  a  proposed  parallel 
runway.  Howevw.  bued  on  information 
contained  in  the  application,  the  FAA 
has  concluded  that  the  land  is  not 
needed  for  constriiction  of  the  proposed 
rnnway  and  would  only  be  needed  to 
mitigate  fiiture  noise  impacts  resulting 
from  a  future  runway.  The  FAA's 
Record  of  Approval  for  the  Noise 
Compatibility  Program  (NCP)  states  that 
tibe  acquisition  of  the  Pleasant  View 
Baptist  Church  and  other  "long-term 
measures"  are  approved  subject  to  the 
construction  of  the  new  runway  and  re- 
evaluation  of  the  NCP.  To  date,  the 
nmway  has  not  been  constructed.  The 
FAA's  Record  of  Approval  of  the  NCP 
also  states  that  the  Church  would  be 
acquired  or  relocated  "if  it  is 
determined  that  the  congregation  will  be 
significanUy  reduced  when  the 
neighborhood  is  acquired  or  relocated." 
To  date,  this  determination  has  not  been 
made.  The  FAA  has  also  concluded  that 
acquisition  of  this  propoty  is  not 
(Unified  to  mitigate  noise  impacts 
resulting  from  aircraft  operations  on  the 
existing  runways.  Therefore,  the  FAA 
has  disapproved  this  project  at  this 
time.  This  decision  does  not  preclude 
the  puUic  agency  from  reapplying  Cor 
PPC  collection  and  use  in  the  foture  if 
the  public  agency  is  able  to  provide 
adequate  justification  for  the  purcheae 

of  the  property. 
Itecisfon  Date.  Septonber  25,  1997. 

FOR  FURTHBt  MTOWMATWH  CONTACT: 

Keafur  Grimes.  Jackson  Airports  District 

Office,  (601)  965-4628. 
Public  Agency:  Indian  Wells  Valley 

AirfKJrt  District.  Inyokern.  California. 
Application  Number  97-03-C-OO- 

lYK. 
Application  Type:  Impose  and  use  a 

PFC 
PFTC  Levey- $3.0a 
Totoy  PFC  Revenue  Approved  In  This 

Decision:  $253,000. 
Eariiest  Charge  Effective  Date: 

Dec«nber  1. 1997. 
Estimated  Charge  Expiration  Date: 

March  1.2003. 
Class  Of  Air  Carrier  Not  Required  To 

Collect  PFC's:  Small  certificated  air  taxi 

carriers  not  providing  scheduled  service 

to  Inyokon  Airport  (lYK). 
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Detennination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  anniiAl  enplanements  at  lYK. 

Brief  Description  of  Project  Approved 
for  Use  Only:  Overlay  taxiways. 

Brief  Description  of  Project  Approved 
For  Collection  And  Use:  Construct  fire 
station. 

Brief  Description  Of  Project  Approved 
For  Collection  Only:  Widen  runway 
2720  from  75  feet  to  100  feet. 

Decision  Date:  September  26, 1907. 
FOR  RNmCR  wrOWMATION  CONTACT:  John 
P.  Milligan,  Western  Pacific  Region 
Airports  Division.  (310)  725-3621. 

Public  Agency.  Gty  of  Abilene.  Texas. 

Application  Number:  97-01-C-OO- 
ABL 

Application  Type:  Impose  and  use  a 
PPC 

Prcteve/.$3.00. 

Total  PFC  Bevenue  Approved  In  This 
Decision:  1.210.647. 

Easiest  Charge  Effective  Date:  January 
1.1998. 

Estimated  Charge  Expiration  Date: 
Septemt)er  1.  2005. 

Class  of  Air  Carriers  Not  Bequired  To 
Collect  PFCs:  None. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use: 

Apron  reconstruction. 

Overlay  access  road. 

Install  perimeter  fencing  (Phase  I). 

Emergency  generator. 

Install  elevator. 

Airport  entrance  signage. 


Install  precision  approach  path 

indicators,  runway  17L. 
Overlay  and  mark  runway  17L/35R. 
Airfield  guidance  sign  system. 
Overlay  taxiway  D. 
Groove  runway  17L/35R. 
Rehabilitate  runway  17R/35L  and 

taxiway  C  li^tiiig. 
Security  fancing  (Phase  2). 
Overlay  nuway  4/22  and  pwvement 

emulsion  seal  on  taxiways  A.  T.  S.  B, 

Q,  and  apron. 
Security  fencing  (Phase  3). 
Terminal  renovation  and  expansion. 
PFC  administrative  costs. 

Decision  Date:  September  26. 1997. 
FOR  FURTHBI  ■ronMATK)M  CONTACT:  Ben 
Cuttery,  Southwest  Region  Airports 
Division.  (817)  222-5614. 

Public  Agency:  Johnstown-Cambria 
County  Airport  Authority,  Johnstown. 
-Pennsylvaziia. 

Application  Mmifcer:  97-C3-C-00- 
JST. 

Application  Type:  Impose  and  use  a 
PFC 

PFC  Level:  $3.00. 

Total  PFC  Bevenue  Approved  In  This 
Decision:  $233,333. 

Earliest  Charge  Effective  Date: 
Decembw  1.1997. 

Estimated  Charge  Expiration  Date: 
November  1, 1999. 

Class  of  Air  Carriers  Not  Bequired  to 
Collect  PFC's:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determiitation:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 


total  annual  enplaiiements  at 
Johnstown-Cambria  Airport. 

Brief  Description  of  Project  Approved 
For  Collection  and  Use:  Terminal 
building  renovation. 

Brief  Description  of  Project  Wthdraw: 
Perimeter  security  fence. 

Determination:  This  project  was 
withdrawn  from  the  PFC  application  by 
the  public  agency  by  letter  dated 
September  16. 1997. 

Decision  Date:  September  29, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  Carter.  Harrisburg  Airports 
District  Office.  (717)  782-4548. 

Public  Agency:  Reading  Regional 
Airport  Authority,  Reading. 
Pennsylvania. 

Application  Number  97-02-U-OO- 
RDG. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/:  $3.00. 

Tota7  PFC  Bevenue  To  Be  Used  In 
This  Decision:  $300,000. 

Charge  Effective  Date:  December  1. 
1994. 

Estimated  Charge  Expiration  Date: 
August  1. 1998. 

Class  Of  Air  Carriers  Not  Bequired  To 
Collect  PFC'S:  No  change  from  previous 
decision. 

Brief  Description  Of  Project  Approved 
For  Use:  Construct  terminal  access  road. 
Phase  2. 

Decision  Date:  September  29, 1997. 

FOR  FURTHER  MFORMATION  CONTACT.  L.W. 

Walsh.  Harrisburg  Airports  District 
Office,  (717)  782-4548. 

Amendments  to  PFC  Approvals 


AnwndmenI  Ho.,  dly,  stale 


9BM)1-C-01-ERI.  Erie.  PA 

95-01-C-01-LEB.  Lebanon,  NH  .„ 
92-01-C-03-PNS.  Pensacote,  PL . 

95-03-C-01-PNS.  Pensacoto.  Fl 

92-01 -C-a2-eRI.  Erie,  PA 

94-01-C-01-flOG,  Reading,  PA  .„ 

9e-01-C-01-PIB.  Laure»41attiesburg.  MS 

92-01-1-Ca-VLD,  Vaklosta,  GA  

97-02-tM)1-VLD,  VaWosta,  GA 

93-01-C-02-CRP,  Corpus  Christi.  TX 

93-01-C-03-RHI,  Rhine(andef.  W1 
95-02-U-01-RHI,  Rhinelander,  Wl 
92-01-C-03-MCO,  OtoxJo.  FL  „... 
95-03-CM)1-MCX>,  Otando,  FL  ..._ 


AllMMRklMUlt 

approved 
date 


07/07/94 
05/23/97 
06/15/97 
06/15/97 
07/22/97 
0a«)7/97 
08/22/97 
08/28/97 
08/28/97 
09/05/97 
08/19/97 
09/19/97 
09/23/97 
09/23/97 


Orignial  ap- 
proved net 
PFC  reve- 
nue 


$1,997,885 

449,256 

9.839.900 

2,536,000 

1.854.570 

600.750 

119,153 

307,746 

NA 

5,566,940 

188.951 

NA 

46.752.627 

19,138,741 


Amended 
approved 
net  PFC 
revenue 


$1,854,570 

556.515 

8,270,500 

1,860,000 

1.906.163 

480.000 

152.639 

408,996 

NA 

6,337.528 

196,951 

NA 

36.171.833 

21,527,408 


Original  es- 
timated 
exp. 


06/01/97 
07/01/98 
03/01/01 
03/01/01 
06/01/97 
08/01/98 
01/01/98 
10^)1/97 
10/01/97 
01/01/98 
10/01/00 
10/01/00 
03/01/98 
03/01/98 


Amended 

estimated 

charge  exp. 


06A)1/97 
10^)1/99 
12/01/99 
12/01/99 
06A)1/97 
06/01/98 
12A)1/98 
10/01/99 
1Q/01/99 
05/01/98 
01/01/01 
01/01/01 
06/01/98 
06/01/98 
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Issued  in  Washington.  DC  on  October  16, 
1997. 

Eric  Gabler, 

Manager,  Passenger  Fadlity  Charge  Bnmch. 

IFR  Doc.  97-28162  Filed  10-22-97:  8^45  am) 

MUaW  COClE  4S10-1S4I 


OEPARTMBiT  OF  TRANSPORTATION 

National  Higtmay  Traffic  Safety 
Administration 

{Doeket  No.  97-071;  NoUoe  1) 

New  Flyer  of  America,  inc.;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompllanca 

New  Flyer  of  America  of  Crookston, 
Kfinnesota,  has  determined  that  115 
buses  fail  to  comply  with  49  CFR 
571.217,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  217.  "Bus 
Emergency  Exits  and  Window  Retention 
and  Release."  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573,  "Defect  and  Noncompliance 
Reports."  New  Flyer  has  also  petitioned 
to  be  exempted  from  the  notification 
and  remedy  requirements  of  49  U.S.C 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  49  U.S.C.  30118  and 
30120  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
petition. 

FMVSS  No.  217.  Paragraph  S5.2.2.1 
requires  that  buses  provide  emergency 
exit  area,  in  total  square  centimeters,  of 
at  least  432  times  the  number  of 
designated  seating  positions.  It  requires 
that  40  percent  of  the  emergency  exit  be 
distributed  on  each  side  of  the  bus.  It 
also  limits  the  amount  of  area  to  3,458 
square  centimeters  that  can  be  credited 
for  an  emergency  exit. 

During  the  1995-1997  model  year. 
New  Flyer  produced  115  transit  buses, 
models  D35LF  (Diesel  35  ft  Low  Floor) 
and  C35LF  (CNG  35  ft  Low  Floor)  which 
do  not  comply  with  FMVSS  No.  217. 
The  subject  transit  buses  have  only  one 
emergency  exit  on  the  right  side  of  the 
bus  instead  of  two.  as  required  by  the 
standard. 

New  Flyer  supf}orts  its  application  for 
inconsequential  noncompliance  with 
the  following: 

The  buses  exceed  the  exit  area 
requirements  on  all  sides.  The  left  side 
has  two  exit  windows  for  a  total  of 
25,000  square  centimeters  or  4.67  times 
the  required  area.  The  right  side  has  one 
exit  window  with  12,500  square 
centimeters  of  exit  area  or  2.33  times  the 
required  area.  The  standard  does  not 


allow  any  one  exit  to  claim  more  than 
3.458  square  centimeters.  Therefore,  the 
right  side  of  the  bus  does  not  have  the 
required  niunber  of  emergency  exits 
although  it  exceeds  the  required  area. 
Each  bus  has  two  roof  exits,  where  the 
standard  only  requires  one  roof  exit. 
Overall,  the  buses  have  3.28  times  the 
required  exit  area. 

Retrofitting  these  buses  to  comply 
with  the  standard  would  require 
modifying  and  retesting  the  existing  exit 
door  or  replacing  the  r^t  side  window 
with  an  emergency  exit  window,  which 
is  not  possible  because  the  wheel 
housing  limits  accessibility.  The  seating 
position  relative  to  the  window  allows  ' 
for  easy  exit;  but  if  the  window  was 
accidentally  opened,  there  is  potential 
for  someone  to  &11  out.  Modifying  the 
exit  door  to  conform  to  the  release  force 
requirements  is  a  possible  solution,  but 
would  require  redesigning  the  door. 
Considering  the  bus  already  has  3.28 
times  the  required  exit  area,  modifying 
the  buses  to  include  an  additional  exit 
would  not  add  to  motor  vehicle  safety. 

New  Flyer  does  not  believe  that  the 
buses  are  a  safefy  hazard  since  the  bus 
has  excessive  accessible  emergency  exit 
area.  These  buses  are  operated  by  transit 
audiorities  with  trained  professional 
drivers;  none  are  operated  by  the 
general  public.  New  Flyer  has  a  close 
relationship  with  the  operators  of  the 
buses  and  is  continuously  informed  of 
any  problems  or  concerns,  and  has 
never  had  an  incident  or  complaint 
involving  the  munber  or  location  of 
emergency  exits. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  New 
Fl]fer  described  above.  Comments 
should  r^iar  to  the  docket  number  and 
be  submitted  to:  Docket  Section. 
National  Highway  Traffic  Safefy 
Administration,  Room  5109,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authorify  indicated  below. 

Comment  closing  date:  November  24, 
1997. 

(49  U.S.C  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 


Issued  on:  October  17, 1997. 
L.  Robert  Sheitoo. 

Associate  Administrator  for  Safety 
Perfbnnance  Standards. 

[FR  Doc  97-28106  Filed  10-22-47;  8:45  am) 


DB>ARTMBIT  OF  TRANSPORTATION 

National  Higtraray  Traffic  Safety 
Administration 

[NHTSA  Docket  Na  97-0e2-N01] 

Traffic  Safety  Programs— Omcs  of 
Resaarch  and  Traffic  Records; 
Strategic  Plan  for  Bshavloral  Reoesrch 
in  Traffic  Sataty 

AQBCY:  National  Highway  Traffic 

Safefy  Administration  (NHTSA); 

Transportation. 

ACTION:  Request  for  comments  on 

strategic  issues  and  research 

requirements  to  support  research 

planning 

summary:  NHTSA's  Office  of  Research 
and  Traffic  Records,  Research  and 
Evaluation  Division  (ORTR/RED)  is 
engaged  in  the  process  of  planning  its 
research  programs  for  fiscal  years  1998 
through  2002.  In  conformance  with  the 
Government  Performance  and  Results 
Act  of  1993  (P.L.  103-62),  ORTR/RED  is 
seeking  public  comment  on  the  draft 
strategic  plan  presented  in  this  notice. 
These  comments  will  be  used  to  help 
form  a  strategic  implementation  plan  to 
direct  the  division's  research  program 
during  the  next  five  years. 
DATES:  Written  comments  will  be 
accepted  through  November  30, 1997. 
AOORESSES:  Please  direct  all  «rritten 
commentsUo  the  National  Highway 
Traffic  Safefy  Administration,  Docket 
Section,  Room  5111,  Docket «  97-062- 
NOl.  400  Seventh  Street,  S.W.. 
Washington,  DC  20590.  (Docket  hours 
are  bom  9:30  am  to  4:00  pm.)  Comments 
submitted  to  the  docket  will  become  a 
matter  of  public  record. 
fOR  fUmHER  MFORMATION  CONTACT: 
Jesse  Blatt,  Office  of  Research  and 
Traffic  Records  (NTS-30).  Room  6240, 
400  Seventh  Street.  S.W.,  Washington, 
DC  20590.  (Telephone  202-366-5588  or 
Email  at  jblattOnhtsa.dot.gov) 
StJPPLBiBfTARY  MRMMATKM:  More  than 
3  million  persons  were  reported  injured 
and  over  40  thousand  persons  died  in 
motor  vehicle  crashes  in  1996  (Traffic 
Safefy  Facts:  1996,  National  Center  for 
Statistics  and  Analysis).  While  a  small 
proportion  of  the  crashes  causing  these 
injtiries  and  fetalities  were  attributed  to 
vehicle  and  roadway  problems,  the  vast 
majorify  were  caused  by  human 
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performance  problenu.  Within  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA),  the  Office  of 
Research  and  Traffic  Records,  Research 
Evaluation  EHvision  (ORTR/RED) 
conducts  research  on  human  behaviors 
that  can  bring  about  improvements  in 
traffic  safety.  The  research  is  conducted 
in  support  of  traffic  safety  programs 
directed  at  reducing  the  incidence  and 
consequences  of  motor-vehicle  crashes. 

ORTR/RED  is  responsible  for  research 
in  the  following  program  areas: 
Impaired  Driving;  Occupant  Protection; 
Speeding  and  Unsafs  Driving  Actions; 
Older  Drivers;  and  Pedestrians, 
Bicyclists,  and  Motorcyclists.  In 
addition,  ORTR/RED  efforts  address 
Novice  Driver  Education,  Emergency 
Medical  Services,  evaluation  of  the  Safe 
Communities  program,  and  the  use  of 
mnerging  safety  and  enforcement 
technoltmes. 

ORTR/RED  is  reexamining  its 
research  strategies  in  accordance  with 
the  Government  Performance  and 
Results  Act.  or  GPRA,  of  1993  (P.L.  103- 
62).  The  Act  requires  the  establishment 
of  a  program  mission,  assessment  of 
external  needs,  development  of  specific 
strategic  objectives  and  accompanying 
performance  measures,  and  the  use  of 
actiial  performance  results  to  redirect 
subsequent  planning  efforts.  In  response 
to  these  requirements,  ORTR/RED  Ls 
requesting  public  comment  on  its  Draft 
Strategic  Plan. 

The  Draft  Strategic  Plan  is  intended  to 
guide  behavioral  traffic  safety  research 
efforts  from  FY  1998  through  FY  2002. 
It  is  heavily  influenced  by  the  needs  and 
ootcomas  idaitified  as  part  of  ongoing 
budget  planning  processes.  Input 
received  as  a  result  of  tlus  notice  will  be 
used  to  reassess  currently  identified 
needs  and  projects  for  fiscal  years  1908 
and  1999  and  to  further  define  the  needs 
and  outcomes  for  fiscal  years  2000 
through  2002. 

Eksctranic  AcceM 

This  document  is  posted  on  NHTSA's 
site  on  the  world-wide  web  (http:// 
wwwjihtsa.dot.gov).  To  access  it  from 
NHTSA's  home  page  ,  select  "People. " 
then  "Injury  Prevention,"  then 
"Research  and  Evaluation."  To  go 
directly  to  the  appropriate  page,  enter 
httpiZ/www.nhtsa.dotgov/people/ 
injury/research/.  Then  select  "Draft 
Strategic  Plan  for  Behavioral  Research." 

Coaunents  Requested 

The  purpose  of  this  notice  is  to 
provide  an  opportunity  for  the  public 
and  other  interested  parties  to  review 
and  comment  on  ORTR/RED's 
aanssment  of  each  program  area,  the 
strategic  objectives  which  are  identified. 


and  the  activities  or  outcomes  that 
ORTR/RED  intends  to  pursue. 
Reviewers  are  invited  to  comment  on 
program  areas  or  issues  that  are  not 
addressed,  recommend  priorities,  or 
provide  rationales  for  alternative 
approaches.  Comments  must  be 
submitted  in  writing.  Respondents  are 
requested  to  identify  the  program  or 
program  area  towards  which  their 
comments  are  directed. 

The  Office  of  Research  and  Traffic 
Records,  Researcii  and  Evaluation 
Division  (ORTR/RED)  will  review 
comments  received  in  response  to  this 
notice  andthe  draft  plan  described 
herein.  These  comments  will  be 
considered  as  part  of  the  development 
of  a  five-year  strategic  implementation 
plan  for  the  period  between  1998  and 
2002.  The  final  plan  will  include  a 
section  summarizing  the  comments 
received  in  response  to  this  notice  and 
in  response  to  other  inputs. 

Organization  of  the  Draft  Plaa 

The  Draft  Strategic  Plan  consists  of 
two  parts.  Appendix  A  provides  a  brief 
discussion  of  the  most  significant 
human  performance  problem  areas 
idmitified  by  the  agency,  followed  by 
the  mission  and  strategic  objectives  of 
the  Office  of  Research  and  Traffic 
Records,  Research  Evaluation  Division 
(ORTR/REDJ.  Within  each  objective,  the 
anticipated  outcomes  bom  the  research 
effort  during  the  period  from  1998  to 
2002  are  summarized  by  program  area. 
Appendix  B  presents  a  more  detailed 
discussion  of  the  agency's 
understanding  of  the  problems,  its 
current  research  and  evaluation  efforts, 
and  strategic  issues  for  research  in  each 
program  area.  The  following  Table  of 
Contents  provides  an  overview  of  the 
plan  and  supporting  documentation. 

TABlEOFCOKTBfTS 

Appendix  A:  Draft  Strategic  Plan  for 
Behavioral  Besaarch  in  Traffic  Safety 

Background 

TrafHc  Safaty  Progranu  at  NHTSA 
Summary  of  the  1996  ORTR/RED  Strategic 
Plan 
ORTR/RED  Vision  and  Mission 
Smtogic  Objectives 
Key  Considcffations  in  the  Development  of 

Strategic  Objectives 
Approach  to  Meeting  Strategic  Objectives 
Strategic  Objective:  Problem  Aoalysis 
Strategic  Objective:  Countermaasure 

Development 
Strategic  Objective:  Program  Evaluation 

Appendix  B:  Program  Area  Summaries 

Impaired  Driving 

Ocxupant  Protection 

Speeding  and  Unsafe  Driving  Actions 

Older  Drivers 

Pedestrians,  Bicyclists,  and  Motorcyclists 

Novice  Drivers  Education 


Emergency  Medical  Services  (EMS) 
Safe  Communities 
Technology  Applications 

Issued  on:  October  17. 1997. 
;aaa8L.Nichals, 

Director,  Office  of  Research  6-  Traffic  Records. 
National  Highway  Traffic  Safety 
Adminittration. 

Appendix  A— Draft  Strategic  Plan  far 
Behavioral  Raaaaick  in  Traffic  Safaly 

BackgFovmd 

More  than  3,000.000  persons  were  reported 
injured  and  over  40,000  peraons  died  in 
motor  vehicle  crashes  in  1996  (Traffic  SaCoty 
Facts:  1996,  National  Center  for  Sutistics  and 
Analysis).  While  a  small  proportion  of  the 
crashes  causing  these  Injuries  and  fatalities 
can  be  attributed  to  vehicle  and  roadway 
probleeu,  the  vast  majority  are  caused  by 
human  performance  problems.  Despite 
ia^Bawlve  reductions  over  the  past  two 
Ami-^Amm  the  annual  traffic-related  htaUties 
and  injuries  are  increasing  slightly  since 
rwarhing  a  low  in  1992.  An  increase  in  tiavri 
has  contributed  to  the  fatality  rates, 
expressed  as  number  of  fatalities  per  100 
million  vehicle  miles  traveled,  remaining  at 
approximately  1.7  during  this  period. 

hi  developing  a  response  to  this  challenge 
of  improving  human  performance.  NHTSA 
focuses  its  trafBc  safsty  efforts  on  the  most 
significant  causes  or  problems  contpbuting  to 
fatality.«nd  injury-causing  crashes.  ORTR/ 
RED  conducts  behavioral  research  in  the 
following  areas:  Impaired  Driving,  Occupant 
Protection;  Speeding  and  Unsafe  Driving 
Actions:  Older  Drivers;  and  Pedestrian. 
Bicydists.  and  Motorcyclists;  Novice  Driver 
Education.  Emergency  Medical  Services,  SaCs 
Communities,  and  Technology  Applications. 
A  brief  description  of  the  extent  of  tliese 
problems  is  provided  here.  A  more  detailed 
discussion  can  be  found  in  Appendix  B 

Impaired  Driving.  In  1996,  alcohol  was 
cited  as  a  contributing  factor  in  crashes 
leading  to  approximately  1 7,000  traffic 
fatalities,  and  over  1,000,000  injuries.  In 
addition,  there  has  been  an  increase  in 
alcohol-related  fatalities  by  approximately  4 
percent  between  1994  and  1996.  Driving 
while  impaired  by  drugs  other  than  alcohol 
may  also  constitute  a  significant  highway 
safety  problem,  although  it  appears  to  be 
much  smaller  than  the  alcohol-related 
problem. 

Occupant  Protection.  The  national  average 
safety-belt  usage  rate  has  hovered  at  about  68 
percent  for  several  years,  despite  widespread 
educational  efforts.  However,  belt  use  by 
people  involved  in  potentially  fatal  crashes  is 
much  lower,  at  about  50  percent.  The  need 
to  use  child  safety  seats  appears  to  be  more 
widely  accepted ,  with  usage  rates  ciurently 
ranging  between  60  and  90  percent, 
depending  on  the  age  of  the  child. 
Investigations  of  recent  air  bag  related 
injtuies  and  fatalities  to  young  children  aiul 
short-statured  adults  has  reemphasized  the 
need  to  increase  proper  safety  belt  and  child 
safaty  seat  use,  particularly  for  all  children 
under  12. 

Speeding  and  Unsafe  Driving  Actions. 
Many  crashes  are  attributable  to  unsafe 
driving  behaviors  such  as  following  too 
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closely,  inattention,  speeding,  and  aggressive 
driving.  In  1996,  speed  was  a  factor  in  over 
13,000  fatalities.  Many  states  repealed  speed 
limit  laws  based  on  the  national  maximiun 
speed  limit,  and  now  average  speed  limits  are 
higher.  Aggressive  driving  actions — such  as 
excess  speed,  running  red  lights,  and 
disregard  of  traffic  signs  and  signals — have  a 
high  likelihood  of  causing  crashes. 

Older  Drivers.  People  over  70  years  of  age 
represented  13  percent  of  all  fatalities  and  are 
slightly  over-represented  in  crashes,  when 
compared  to  the  general  population  of 
driven.  As  the  proportion  of  older  drivers 
increases  over  die  next  few  years,  ever- 
invefvement  of  this  population  group  in 
fatalitiee  and  injuries  could  become  a  move 
significant  problem. 

Pedestrians,  Bicyclists,  and  Motorcyclists. 
About  30,000  pedestrian  crashes  involving 
youiig  people  occur  aimually.  Older  persons 
are  significantly  over  involved  in  pedestrian 
fatalities.  Alcohol  and  environmental  facton 
are  also  significant  components  of  the 
pedestrian  crash  problem.  In  large  urtian 
areas,  nearly  half  of  all  those  killed  in  motor 
vehicle  crashes  are  pedestriaru.  There  has 
been  little  or  no  change  in  bicyclist  fatalities, 
which  are  reported  as  830  in  1995,  and 
injuries  during  the  past  few  years.  Currently, 
bicyclist  helmet  use  faws  include 
requirements  for  children  only,  even  though 
one-half  of  the  aimual  fatalities  occur  to 
people  of  age  21  years  or  older.  MotorcyclisU 
are  about  16  times  as  likely  as  vehicle 
occupants  to  die  in  a  crash,  and  about  4  times 
as  likely  to  be  injured.  In  1996,  43  percent 
of  the  approximately  2,200  fatally  injured 
motorcyclists  were  not  wearing  helmets  at 
the  time  of  the  crash.  These  motorcydisU 
tended  to  have  high  intoxication  rates  as 
well. 

Novice  Driver  Education.  Young  drivers 
between  the  ages  of  16  and  20  experience  the 
highest  fatality  and  injtuy  rates  per  capita.  At 
the  request  of  Congress,  NHTSA  submitted  a 
program  in  1994  to  improve  novice  driver 
education  that  has  two-stages  of  education 
that  would  parallel  stages  of  a  graduated 
licensing  system.  .^ 

Emergency  Medical  Services.  Emergency 
Medical  Services  (EMS)  differs  from  the  other 
program  areas  receiving  research  attention  in 
that  it  is  entirely  focused  on  post<xash  rather 
than  pre-crash  events.  Caps  in  our  knowledge 
of  eEfective  out-of-hospital  care,  due  to  the 
absence  of  well-defined,  uniform,  and 
complete  data,  impeded  efforts  to  define  the 
extent  to  which  tlte  post-crash  enviroiunent 
contributes  to  injuries  and  fatalities. 

Safe  Communities.  Safe  Cc  mm  unities  is  a 
recent  initiative  intended  to  bring  together 
citizens  and  a  wide  range  of  community 
institutions — such  as  law  enforcement, 
hospitals,  managed  care  facilities,  emergency 
medical  services,  schools,  insurance 
companies,  other  public  and  private 
businesses  and  local  governments — to  work 
on  solving  local  traffic  safety  problems 
within  the  broader  context  of  meeting  the 
injury  control  challenge.  Knowledge  gained 
from  successes  and  setbacks  will  provide 
guidance  to  expansion  of  this  effort. 

Technology  Applications.  Future  increases 
in  vehicle  travel  and  risks  of  crashes  are 
anticipated,  even  as  fewer  resources  are  being 


allocated  to  traffic-law  enforcement 
Emei;ging  technologies — such  as  "smart  card" 
drivers  licenses  that  prevent  fraudtilent  ID, 
ignition  interlock  devices,  electronic 
monitoring  wristbands,  and  electronic 
vehicle  and  driver  identification  systems — 
offer  the  promise  to  improve  the  effectiveness 
and  efficiency  of  safety  and  enforcement 
programs.  Adaptations  of  emerging 
electronics  and  communications 
technologies,  as  part  of  the  Intelligent 
Transportation  Systenu  (ITS)  program,  could 
have  significant  potential  to  aid  emergency 
rescue  services,  crash  investigations,  traffic 
faw  enforcement,  and  other  traffic  safety 
efforts. 

Traffic  Safety  Programs  at  NHTSA 

The  National  Highway  Traffic  Safety 
Administiation  (NHTSA)  is  one  of  seven 
operatii:^  administrations  of  the  U.S. 
DepartBMnt  of  Transportation.  Oversight  of 
h^way  travel  is  split  between  the  Federal 
H^way  Administration  (FHWA)  and 
NHTSA.  NHTSA's  responsibilities  focus  on 
safety  issues  of  motor  vehicles  and  non- 
commercial roadway  usere. 

NHTSA's  mission  is  to  save  lives,  prevent 
injuries  and  reduce  traffic-related  health  care 
and  other  economic  costs.  The  agency 
develops,  promotes  and  implements  effective 
educational,  engirteering,  and  enforcement 
programs  toward  ending  preventable 
tragedies  and  reducing  economic  cosU 
associated  with  vehicle  use  and  highway 
travel.  This  is  accomplished  through 
research,  demonstration,  and  evaluation; 
setting  and  enforcing  safety  performance 
standards  for  motor  vehicles  and  items  of 
motor  vehicle  equipment;  consumer  outreach 
activities,  and  awarding  grants  to  state  and 
local  govenunents  for  implementation  of 
safety  programs.  The  complex  relationship 
between  a  motor  vehicle  and  its  driver  is  of 
major  interest  Factors  influencing  this 
relationship  include  the  driver's  physical  and 
mental  abilities  and  driving  experience,  the 
nature  of  driving,  the  responsiveness  of  the 
motor  vehicle  to  the  driver's  denumds,  and 
environmental  conditions. 

NHTSA  employs  two  major  approaches  to 
improving  highway  safety.  One  approach 
focuses  on  motor  vehicles  and  investigates 
methods  to  make  them  safer,  in  terms  of 
improving  vehicles'  characteristics  that  both 
reduce  their  likelihood  to  be  involved  in 
crashes  and  increase  their  capabilities  to 
protect  occupants  from  crash  forces.  The 
other  addresses  the  behavior  of  roadway 
users— drivers,  bicyclista,  motorcyclists, 
pedestrians.  Approaches  may  be  direct,  by 
influertcing  the  users  themselves,  or  indirect, 
by  influencing  intermediary  change  agents — 
friends  and  family  members,  educaton, 
police,  judges,  legislators,  liceiuing  officials, 
emergency  medical  service  and  health  care 
practitioners — who  may  exert  influence  over 
certain  groups  of  roadway  usen. 

The  responsibility  within  NHTSA  for 
improving  safety-related  behaviors  lies 
within  the  Associate  Administrator  for 
Traffic  Safety  Programs  (TSP).  TSP's  Mission 
is  to:  (1)  Lead  the  national  traffic  safety  effort, 
including  emergency  medical  services;  (2) 
save  lives  and  reduce  injury  through 
behavioral  research,  demonstration,  and 


evaluation;  and  (3)  develop  safety  programs 
and  strategies  for  use  by  public  and  private 
organizations.  Program  areas  include 
impaired  driving,  occupant  protection,  traffic 
law  enforcement,  speed  and  other  unsafe 
driving  actions,  Dootorcyclista,  bicyclists, 
pedestrians,  older  driven,  driver  education 
and  licensing,  and  emergency  medical 
services.  Traffic  Safety  Programs  (TSP) 
comprises  three  offices:  the  Office  of  Traffic 
Injury  Control  Programs  (OTICP),  the  Office 
of  Communications  and  Outreach  (OCO),  and 
the  Office  of  Research  and  Traffic  Records     . 
(ORTR). 

Within  the  Office  of  Research  and  Traffic 
Records,  the  Research  and  Evaluation 
Division  (ORTR/RED^onducts  research  in 
each  of  the  program  areas  listed  above  to 
specify  traffic-safety  problems  that  can  be 
addressed  through  behavioral  approaches: 
identify  populations  in  need  of  interventioa; 
and  determine  appropriate  legislative, 
enforcement,  adjudicative,  and  educational 
cauntermeasure  approaches  for  those 
problems.  In  addition  to  developing  and 
testing  the  effectiveness  of  new 
countormeasures,  ORTR/I^D  also  evaluates 
the  implementation  of  existing  traffic  safisty 
programs  in  actual  practice,  thus  establishing 
a  foundation  for  broader  adoption  of  effective 
programs.  Information  developed  by  ORTR/ 
RED  is  integrated  into  traffic  safety  programs 
administered  by  other  offices  of  TSP  and  the 
Office  of  State  and  Community  Services  for 
use  by  community,  state,  and  national 
organizations  and  distributed  through  other 
NHTSA  offices. 

lORTR/RED  must  strike  a  balance  between 
these  activities  in  order  to  meet  the  shorter 
term  needs  of  other  offices  and  still  conduct 
problem  identification  and  countermeasure 
development  activities  which  have  a  longer 
time  horizon  associated  with  achieving  an 
outcome.  Programs  in  the  field  now  are  based 
on  past  research  efforts;  current  research 
establishes  a  foundation  for  programs  in  the 
fiiture.  A  major  challenge  to  Traffic  Safefy 
Programs  is  to  align  the  activities  in  all  three 
offices  to  be  most  effisctive  in  meeting  overaU 
agency  objectives,  which  are  to  reduce  traffic- 
related  fatalities  and  injuries.  ORTR/RED  sets 
priorities  and  apportioiu  its  work  among  the 
competing  interests  through  the  budget 
process  and  internal  decision  making.  The 
Strategic  Plan  exercise  is  an  effort  to  further 
improve  the  alignaMtnt  and  outcomes  of 
ORTR/RED  programs  and  resources. 

Sununojy  of  the  1998  <MTR/RED  Strategic 
nan 

ORTR/RED  Vision  and  Mission 

Vision  Statement:  Lead  the  nation, 
department,  and  agency  with  high  quality 
research  and  evaluation  in  traffic  safefy 
issues,  conducted  in  a  professional 
environment,  and  responsive  to  the  input 
and  needs  of  the  public  and  the  traffic  safety 
community. 

Mission  Statement:  Pfan  and  conduct  a 
national  research  program  to  identify  and 
analyze  road  user  problems;  develop  and  test 
scientifically  sound  programs;  and  evaluate 
traffic  safety  programs  of  significant 
potential. 
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Strategic  ObjectivM 

Problem  Analysis:  anticipate  and 
understand  the  nature  and  magnitude  of 
various  aspects  of  the  highway  crash  problem 
and  monitor  trends  and  public  perceptions  in 
the  various  program  areas. 

Countermeasure  Development:  develop 
pragiam  actions  (e.g..  legislation, 
•nlbrceiiMnt.  sanctions,  incentives, 
technology  applications,  public  information 
and  education,  emergency  medical  care)  to 
reduce  the  number  of  crashes  and  severity 
and  Clash  consequences:  and  determine  the 
eflbctiveness  of  these  countermeasurea  in 
improving  behavior*  that  lead  to  reducing 
crashas.  daaths,  or  in^ea. 

Program  Evaluation:  determine  whether 
existing  countermeasuiv  programs  should  be 
continued,  expanded,  modifiad,  or 
discontinued. 

Key  Considerations  in  the  Development  of 
Strategic  Objectives 

This  Draft  Sl  negic  Plan  is  consistent  with 
the  1997  Department  of  Transportation  Draff 
Strategic  Plan  entitled  "A  Visionary  and 
Vigilant  Department  of  Transportation 
LiMding  the  Way  to  Transportation 
Excellence  in  the  21st  Century."  The 
Department's  plan  outlined  five  strategic 
goals: 

•  Safaty:  Promote  the  public  health  and 
safety  i>y  working  toward  the  elimination  of 
tiansportation-reiated  deaths,  injuries,  and 
property  damage; 

•  Mobility:  Shape  America's  future  by 
ensuring  a  transportation  system  that  is 
accessible,  seamless  and  efficient,  and  offiers 
flexibility  of  choices: 

•  Economic  Growth  and  Trade:  Advance 
America's  economic  groMrth  and 
competitiveness  domestically  and 
internationally  through  efficient  and  flexible 
transportation: 

•  Human  and  Natural  Environment: 
Protect  and  enhance  communities  and  the 
natural  environment  a^cted  by 
transportation:  and 

•  National  Security:  Advance  the  nation's 
vital  security  interests  in  support  of  national 
strategies  such  as  the  National  Security 
Strategy  and  National  Drug  Control  Strategy 
by  ensuring  that  the  transportation  system  is 
secure  and  available  for  defense  mobility, 
that  our  borders  are  safe  from  illegal 
intrusion,  and  by  promoting  worldnvide 
economic  growth  and  stability. 

The  ORTR/RED  Draft  Strategic  Pka 
directly  supports  the  first  two  of  thaae 
departmental  goals — safety  and  mobility — 
through  research,  development,  and 
evaluation  and  indirectly  supports  the 
remaining  goals  through  anticipated 
reductions  in  the  number  and  severity  of 
crashes  and  their  attendant  personal, 
economic,  societal  and  environmental  efiects. 

Prior  to  the  development  of  the 
Departmental  Strategic  Plan,  NHTSA 
published  a  long  term  strategic  plan  and  a 
five  year  (199S-99)  Strategic  Execution  Plan 
(SEP).  The  NHTSA  Strategic  Plan  presents  1 1 
goals  is  support  of  three  strategies:  Provide 
Leadership  and  Set  an  Agenda:  Support 
Reaaarch  and  Apply  the  Results  to  Education, 
Engineering,  and  Enforcement  to  Reduce 
Road  Casualties  and  Costs;  and  Transfonn 


NHTSA  Through  Continuous  fanprovemant 
The  ORTR/RED  Behavioral  Retaaich 
Strategic  Plan  is  consistent  with  the 
objectives  outlined  in  goals  S  and  6  of  the 
S^,  which  focus  on  research  and  the 
application  of  the  results  to  crash  avoidance 
rhallangsa. 

NHTSA  waa  a  pilot  agency  under  GPRA 
from  1994  to  1996.  The  Act  requires  federal 
agencies  to  plan  around  outcomes,  rather 
than  outputs,  and  measure  performance.  The 
agency  has  stratified  its  performance 
measures  into  three  levels:  overall  outcomes: 
intamadiate  outcomes:  and  program  outputs. 
NHTSA's  overall  outcome  goals  are  to  reduce 
fatalities  and  infuries  par  100  million  vehicle 
milas  traveled;  and  to  reduce  fatalities  and 
injuries  par  100,000  resident  population.  The 
agency  has  stated  intermediate  outcome  goals 
for  key  behavioral  patterns,  such  as  seat  belt 
use  and  impaired  driving.  For  example,  the 
goal  for  saat  bait  usage  is  to  increase  use  rates 
to  85  percent  by  2000  and  90  percent  by 
2005.  The  agency  has  committed  to  reduce 
tlie  number  of  alcohol-related  traffic  btalities 
to  11,000  in  2005  from  17,126  in  1996.  These 
and  other  traffic  safety  goals  are  restated  in 
NHTSA  planning  documents  that  have  bean 
published  since  the  Strategic  Execution  Plan, 
such  as  the  Presidential  Initiative  for 
Increasing  Seat  Belt  Use  Nationwide,  EMS 
Agenda  for  the  Future,  GPRA  Performance 
Plans;  and  annual  Budget  submissions  to 
Congress.  Achieving  these  goals  helps  the 
agency  to  achieve  its  overall  outcome  goals. 
The  agency  measures  program  outputs  to 
ensure  that  products  help  to  achieve  the 
intermediate  outcome  goals,  that  will,  in 
turn,  achieve  the  overall  outcome  goals.  The 
ORTR/RED  plan  describes  how  behavioral 
reeearch  will  help  the  agency  achieve  its 
stated  goals  and  anticipate  future  needs  of 
the  agency  and  the  Depaitment  of 
Transportation. 

Approach  to  Meeting  the  Strategic  Obfectives 

Before  undertaking  any  problem  analysis 
or  countacmeasure  development  effort, 
ORTR/RED  considers,  at  least  implicitly, 
several  general  issues.  Although  these  issues 
are  described  as  "either-or"  alternatives,  they 
overlap  to  a  certain  extent,  depending  on  the 
problem  and  the  countermeasures  under 
consideration. 

•  Involved  Population  versus  Change 
Agents.  Historically,  counteraieasure 
reaaarch  efforts  have  focused  on  the 
individuals  engaged  in  problem  behaviors 
(e.g.,  drinking  drivers,  safety  belt  non-users, 
motorcyclists  who  do  not  wear  helmets).  An 
alternative  approach  is  to  target  research  on 
intermediary  change  agents  (e.g.,  police 
officers,  legislators,  community  traffic  safety 
officials)  to  obtain  their  support  and  action 
(e.g.,  to  support  legislation,  provide  political 
permission  for  enforcement  of  traffic  safety 
laws). 

•  Gradual  Improvement  versus  Major 
Advancement.  For  the  most  part,  agency 
research  and  development  has  fashioned 
continuous  and  gradual  improvements  to 
existing  programs  and  activities.  However, 
experience  has  shown  that  some  of  the  most 
profound  and  dramatic  advances  in  traffic 
safety  have  resulted  from  innovative  (and 
often  controversial)  programs  that  have 
resulted  in  significant  media  attention  and 


public  awareness  (e.g.,  enactment  of 
Minimum  Drinking  Age  (21)  Laws,  passage  of 
child  passenger  safety  laws). 

•  People  versus  Equipment  and 
Technology.  Except  for  supporting 
technological  innovation  in  the  early  years  of 
alcohol-impaired  driving  research.  ORTR/ 
RED'S  attention  to  technology  has  bean 
limited.  There  is  currently  increased  interaal  '' 
in  developing  technological  solutions  to 
behavioral  problems  that  have  resisted 
change  (e.g.,  automatad  spaed  enforcamant. 
detection  and  tickwting  of  rad-light  runner*, 
impaired  driver  detection  and  interlocks, 
repeated  warnings  of  safety-belt  non-use  in 
vehicles)  or  that  would  improve  the 
efficiencies  or  lower  the  costs  of  current 
programs. 

The  interaction  of  these  strategic 
countermaasure-development  issues  and  the 
needs  of  problem  analysis  resulted  in  the 
following  questions  that  ORTR/RED  staff 
used  to  assess  the  status  of  each  traffic  safety 
program  area  during  the  development  of  this 
plan: 

1.  What  is  the  current  status  of  problem 
assessment  in  this  area?  Do  vre  have  a  good 
understanding  of  the  magnitude  and 
characteristics  of  the  problem?  Where  are  the 
gaps  in  our  knowledge? 

2.  Is  there  a  need  for  continuous  tracking 
or  monitoring  to  support  internal  and 
external  decision  making  about  this  program 
area?  What  kind  of  monitoring  is  needed? 

3.  Do  we  know  enough  about  the  people 
whose  behavior  we  wish  to  modify?  How 
much  do  we  need  to  know  to  effect  the 
desired  change*? 

4.  Are  our  lasearch  products  and 
information  designed  for  and  reaching 
appropriate  decision  maken  or 
intermediaries?  What  kinds  of  research  ara 
needed  to  improve  the  effectiveness  or 
distribution  of  such  products  and 
information? 

5.  Are  there  operational  coiwtermeasures 
that  need  to  be  evaluated  to  support  decision 
making  regarding  continued  or  wider 
implementation? 

.-6.  Are  there  operational  countermeasura 
approaches  where  incremental  improvements 
in  effectiveness  or  efficiency  could  be  made? 
What  kind  of  raaaarch  and  development 
activity  is  needed? 

7.  Are  there  innovative  or  controversial 
approaches  that  have  the  potential  for  major 
gains?  Are  there  new  technologies  that  could 
be  applied  to  make  significant  gains?  What 
kind  of  research  and  development  activity  ia 
needed? 

8.  Are  there  countermeasures  that  now 
appear  impractical  tiecauae  of  a  lack  (or  shift) 
of  change  agent  interest  or  support?  What 
kind  of  research  and  development  activity  is 
implied? 

9.  In  general,  is  public  interest  and  support 
for  this  area  sufficient  to  effect  change?  If  not, 
what  kind  of  research  and  development 
activity  is  needed? 

The  answere  to  these  questions  provided 
the  raw  materials  from  which  the  plan  was 
developed,  and  emphasized  the  division  of 
behavioral  research  efforts  into  three  distinct 
categories:  Problem  Analysis. 
Countermeasure  Development  and  Test,  and 
Program  Evaluation. 
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Strategic  Objective:  Problem  Analysis 

Identify  opportunities  to  intervene  in 
unsafe  behaviors  by  analyzing  traffic  safety 
problems  and  monitoring  changes  in  public 
knowledge,  attitudes,  and  practices  regarding 
highway  safety  issues.  These  efforts  may 
identify  individuals  whose  behavior 
threatens  their  own  or  the  public's  safety,  or 
situations  that  predisptose  or  precipitate 
unsafe  actions. 

The  outcome  objectives  listed  under  each 
program  area  represent  the  critical  problem 
assessment  fectors  for  that  area.  Such  factora 
include:  (1)  Specifying  quantitative 
relationships:  (2)  identifying  particular 
groups  that  are  over-represented  in  crashes  or 
fetalities,  or  that  have  a  direct  influence  on 
those  groups;  (3)  esUblishing  the 
predisposing  or  precipitating  situations  or 
events  leading  to  crashes;  (4)  defining  factora 
that  impede  or  fecilitate  implementation  of 
traffic-safety  programs;  (5)  determining  the 
feasibility  of  implementing  potential  changes 
in  programs  or  establishing  new  ones;  and  (6) 
identifying  critical  trends  or  deficiencies  in 
public  knowledge,  attitudes,  and  practices. 

Success  in  achieving  this  strategic 
objective  will  be  measured  by  progress  in 
accomplishing  the  following  outcome 
objectives: 

Impaired  Driving 

•  Verify  the  relationship  between  blood 
alcohol  concentration  (BAC)  and  crash  risk 
for  low  BACs. 

•  Establish  the  degree  of  public  support  for 
different  types  and  levels  of  legislative  and 
enforcement  efforts  to  reduce  alcohol- 
impaired  driving. 

•  Further  define  the  degree  to  which  drugs 
other  than  alcohol  contribute  to  traffic 
crashes. 

•  Acquire  more  detailed  information 
regarding  the  driver  characteristics  and 
situations  that  lead  to  drinking  and  driving. 

•  Monitor  levels  of  public  disapproval  of 
drinking  and  dri^4ng  and  their  acceptance  of 
legislation,  enforcement,  sanctioning,  and 
other  actions  to  prevent  drinking  and  driving. 

Occupant  Protection 

•  Identify  fecton  that  impede  communities 
from  adopting  highly  visible  traffic  law 
enforcement  efforts  (e.g..  Selective  Traffic 
Enforcement  Programs)  to  increase  the  use  of 
saCefy  belts. 

•  Determine  the  potential  impact  of 
incentive  and  reward  programs  for  different 
target  audiences  (e.g.,  belt  usere,  police 
groups  or  communify  groups)  for  increasing 
belt  use. 

•  Monitor  public  knowledge,  attitudes, 
and  practices  regarding  the  use  of  safety 
belts,  child  safefy  seats,  and  air  bags,  as  well 
as  support  for  stronger  law*,  enforcement, 
and  sanctions. 

•  Determine  characteristics  of  safefy  belt 
usen,  part-time  usera,  and  non-usera, 
especially  among  drivers  who  are  most  at  risk 
of  being  involved  in  a  fetal  or  serious  injury 
crash. 

•  Acquire  information  from  usen  of  child 
safefy  seats  regarding  the  reasons  for  misuse 
of  safiefy  seats  and  premature  graduation  of 
toddlen  from  safefy  seats  to  vahide  safety 
belts. 


Speeding  and  Unsafe  Driving  Actions 

•  Define  the  relationships  among  speed, 
driver  characteristics,  roadway  conditions, 
situational  fectors,  and  crash  rates. 

•  Identify  unsafe  behaviors  and  driven 
most  likely  to  be  involved  in  crashes. 

•  Define  "aggressive"  driving  and 
determine  its  incidence  and  relation  to  crash 
causation. 

•  Determine  the  extent  to  which  driven 
who  spteed  are  over  involved  in  crashes. 

•  Determine  situations  and  conditions 
under  which  the  public  and  the  enforcement 
communify  would  accept  automated 
enforcement  efforts  and  describe  the 
legislative  and  administrative  actions 
necessary  to  implement  automated 
enforcement  procedures. 

Older  Driven 

•  Identify  fecton  responsible  for  increased 
crash  rates  (per  mile)  of  older  driven  and 
determine  the  extent  to  which  these  factora 
account  for  the  higher  fetality  rates  of  older 
driven. 

•  Determine  the  likelihood  that  older 
driven  would  purchase  vehicles  that  offer 
vehicle  modifications  for  improved  crash 
protection  for  older  occupants. 

•  Explore  the  acceptabilify  of  various  in- 
vehicle  technologies  designed  to  extend 
mobilify  by  providing  assistance  in 
compensating  for  disabling  conditions. 

Pedestrians,  Bicyclists,  and  Motorcyclists 

•  Develop  measures  of  pedestrian  and 
bicyclist  crash  exposure  and  determine 
trends  in  exposure. 

•  Assess  the  attitudes  of  pedestrians, 
cyclists,  and  driven  toward  each  othen  their 
awareness  of  high  crash-risk  situations  and 
ways  to  avoid  them;  their  knowledge  or  the 
laws,  signals,  and  signage:  and  their  walking, 
riding,  and  driving  experiences. 

•  Identify  and  assess  materials  and 
procedures  for  increasing  conspicuify  of 
pedestrians  and  cyclists. 

•  Review  federal,  state,  and  local 
ordinances  pertaining  to  the  interactions  of 
driven,  pedestrians,  and  bicyclists;  examine 
the  practices  of  these  road  usen  that  lead  to 
crashes;  and  assess  the  need  for  model 
legislation  and  traffic  enforcement  efforts. 

•  Monitor  helmet  usage  rates  in  states  writh 
laws,  including  age  specific  laws,  and  those 
without  laws. 

•  Analyze  motorcycle  crash  data  to  classify 
crash  types. 

Novice  Driver  Education 

•  Determine  the  consequences,  including 
costs  and  hardships,  on  novice  driven  and 
their  families  of  requiring  a  two-staged  driver 
education  as  part  of  a  graduated  licensing 
system.  ' 

•  Determine  the  impact  of  various  options 
for  paying  for  driver  education  and  licensing, 
including  the  option  of  requiring  license 
applicants  to  pay  some  or  ail  of  the  cost 

•  Identify  and  assess  alternative  systems 
for  impfementing  two-staged  driver 
education  and  determine  the  costs  and 
benefits  of  each  alternative. 

•  Determine  the  extent  to  which  novice 
driven  over  the  age  of  25  would  benefit  from 
graduated  licensing  and  determine  any 
special  training  needs  they  present. 


•  Examine  and  determine  the  appropriate 
role  of  the  Federal  government  in  developing 
a  model  driver  education  program  for  use  by 
othen  in  training  novice  driven. 

•  Obtain  input  from  partnen  regarding  the 
education  of  novice  driven  to  develop 
consensus  regarding  the  basic  training 
content  required  for  novice  driven. 

Emergency  Medical  Services  (EMS) 

•  Determine  the  fecton  contributing  to 
higher  mortalify  rates  for  persons  who  die  in 
motor  vehicle  crashes  in  rural  areas. 

•  Identify  the  barriere  to  collection  of 
reliable  and  relevant  data  in  the  current  EMS 
data  collection  system,  and  identify  the 
barrien  to  linking  EMS  data  with  other 
databases. 

•  Examine  the  potential  for  and  public 
acceptabilify  of  iising  EMS  personnel  as 
injury-prevention  trainen  or  spokespersona 
at  the  communify  level.  a 

•  Examine  the  potential  consequences  of 
increased  enrollment  in  managed-care  health 
plans,  and  their  requirements  (e.g.,  for 
approvals  prior  to  the  delivery  of  services)  on 
the  provision  of  emergency  medical  services 
to  the  public. 

•  Develop  a  well  defined,  long  term 
research  plan  for  EMS,  based  on  participation 
of  relevant  partnen. 

Safe  Communities 

•  Determine  the  feasibilify  and  utilify  of 
including  rehabilitation  records  on  drug-  or 
alcohol-impaired  driven  in  linkages  with 
other  Safe  Communities  data. 

Technology  Applications 

•  Conduct  an  inventory  of  existing  and 
plaimed  Intelligent  Transportation  System 
(ITS)  products,  determine  which  products 
have  potential  for  traffic-safefy  applicatioiu. 

.  assess  the  degree  to  which  candidate 
products  would  require  modification,  and 
describe  the  adaptations  necessary. 

•  Identify  relevant  fecton  that  affect  colli 
of  production,  deployment,  operations, 
training,  and  maintenance  of  various 
technological  safefy  applications;  determine 
how  best  to  foster  the  integration  of 
technologies  and  the  sharing  of  common 
hardware  or  systems. 

•  Identify  institutional  partnen  and 
barrien  to  full  acceptance  and 
implementation  of  traffic  safefy-related 
technologies;  define  the  nature  and  extent  of 
public  concerns  and  resistance  to  using 
technology  to  improve  traffic  safefy:  and 
identify  effective  strategies  for  allaying 
public  fean  and  for  gaining  support  for 
technological  solutions  to  traffic-safefy 
problems. 

Strategic  Objective:  Countenneasure 
Development 

Develop  and  test  methods  to  intervene 
with  problem  individuals  or  to  aid  those  in 
a  position  to  modify  problem  situations. 
These  efforts  may  address  individuals  or 
situations  needing  attention  either  directly, 
through  information  and  education,  or 
indirectiy,  through  legislation,  enforcnnant. 
and  adjudication. 

The  outcome  objectives  listed  under  each 
program  area  sftecify  one  or  more  critical 
products  that  are  needed  to  address  an 
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identified  safety  problem.  These  products 
involve  activities  (e.g.,  research, 
dsvalopment,  and  testing)  that  result  in 
matoials  or  procedures  to  accomplish  one  or 
more  of  the  following:  assessment,  education, 
information,  motivation,  training,  and 
instruction.  In  addition,  some  outcome 
objectives  produce  materials  documenting 
strategies,  technotogy  applications,  and 
model  programs  or  legislation. 

Success  in  achieving  this  strategic 
objective  will  be  measured  by  progress  in 
accomplishing  the  following  outcome 
objectives: 
Impaired  Driving 

•  Develop  and  test  better  methods  for 
detecting  impaired  drivers  on  the  roadways. 

•  Develop  and  test  improvements  to 
enforcement  procedures  that  make  alcohol 
impaired  driving  arrests  less  cumbersome 
and  that  improve  the  efficiency  of  conducting 
sobriety  checkpoints. 

•  Develop  and  test  countermeasures  for 
reducing  the  recidivism  of  repeat  DWI 
offenders  and  those  who  drive  with  a 
suspended  license. 

•  Validate  a  problem-driver  screening 
instrument  for  use  in  field  sobriety  testing 
situations. 

•  Develop  model  specifications  for  alcohol 
test  devices. 

•  Develop  and  test  procedures  to  detect 
problem  drinkers  at  their  first  alcohol-related 
ofiiBnae. 

•  Develop  and  test  countermeasures  for 
various  target  groups  (e.g.,  yoiithful  drinkers, 
■ervers.  companions,  police  officers,  etc.), 
baaed  on  more  detailed  information  regarding 
the  interaction  of  driver  characteristics  and 
the  situations  that  lead  to  drinking  and 
driving. 

•  Develop  and  test  strategies  to  counter 
decreasing  interest  and  support  among 
legislators,  police,  and  other  public  officials 
for  efforts  to  reduce  alcohol-impaired 
driving. 

•  Develop  and  test  methods  for  extending 
the  effectiveness  of  ignition  interlocks  for 
convicted  DWI  ofienders  beyond  the  period 
during  which  such  devices  are  installed  on 
the  offenders  vehicle. 

Occupant  Protection 

•  Develop  and  test  materials  and 
procedures  specifically  designed  for  part- 
time  users  to  increase  their  perceptions  of 
risk  in  those  situations  in  which  they 
currently  do  not  buckle  up. 

•  Develop  and  test  improved  methods  for 
disseminating  the  results  of  occupant- 
protection  research  to  program  developers  to 
ensure  effective  targeting  and  up-to-date 
materials. 

•  Develop  and  tost  more  effiactive  materials 
for  convincing  police  ofBcials  and  lawmakers 
that  good  laws  and  well-publicized 
enforcement  have  great  potential  to  increase 
safety  belt  and  child  seat  usage  and  thus  to 
prevent  deaths  and  injuries. 

•  Develop  and  test  various  technological 
approaches  to  increase  belt  use. 

Speeding  and  Unsafe  Driving  Actions 

•  Develop  and  test  materials  and 
procedures  to  reduce  the  tendency  (or  ability) 
of  drivers  to  endanger  themselves  and  others 
by  driving  iggraesiTaiy. 


•  Develop  and  test  materials  and 
procedures  to  increase  the  acceptance  of 
automated  law  enforcement  by  the  public 
and  the  law  enforcement  community. 

•  Develop  and  test  materials  to  educate 
drivers  and  the  general  public  about  the 
impact  of  speed  on  crashes  and  resulting 
deaths  and  injuries. 

Older  Drivers 

•  Develop  and  test  guidelines  and 
procedures  for  training  driver  licensing 
personnel  how  to  evaluate  the  safe  driving 
abilities  of  older  persons  applying  for 
licensing  or  license  renewal. 

•  Develop  and  test  guidelines  and 
procedures  for  assisting  older  drivers  to  make 
a  smooth  transition  from  driving  to  other 
ways  to  meet  their  transportation  needs. 

•  Develop  and  test  guidelines  for  medical 
patsonnel  and  social  service  personnel  to 
help  older  drivers  regulate  their  driving. 

•  Establish  the  potential  for  licensing 
personnel  to  judge  older  drivers'  ability  to 
drive,  based  on  an  assessment  of  their  skills, 
capabilities  and  training  needs. 

•  Identify  and  evaluate  alternative  federal, 
state,  and  local  roles  and  actions  to  assist 
older  drivers  in  meeting  both  safety  and 
mobility  needs:  assess  the  costs  and  benefits 
of  these  alternatives. 

Pedestriaiu,  Bicyclists,  and  Motorcyclists 

•  Develop  and  test  procedures  for  reducing 
the  occurrence  of  pedestrian  crashes  among 
major  identified  target  groups  (e.g.,  young 
children,  alcohol-impaired  adults,  elderiy)  in 
large  cities. 

•  Field  test  software  that  permits 
communities  to  identify  the  extent  of  their 
pedestrian  and  bicyclist  crash  problems  and 
suggests  appropriate  countermeasures  to 
address  them. 

•  Develop  and  test  materials  and 
procedures  to  educate  drivers  and  the  general 
public  about  the  seriousness  of  the 
pedestrian  and  bicyclist  crash  problem  and 
how  they  can  prevent  becoming  involved  in 
such  crashes. 

•  Develop  refined  countermeasures  for 
reducing  the  ocunsncss  of  crashes  involving 
bicyclists. 

•  Develop  and  test  elementary  school 
curriculum  materials  that  provide 
information  and  resources  to  improve 
pedestrian  and  bicyclist  safety  for  school- 
aged  children. 

•  Develop  and  test  countermeasures  for 
reducing  the  incidence  of  operating  a 
motorcycle  while  impaired  by  alcohol  or 
other  drugs. 

Novice  Driver  Education 

•  Develop  and  test  materials  and 
procediues  to  increase  the  involvement  of 
parents  and  other  adults  in  the  process  of 
providing  effective  and  safe  driving  practice 
for  novice  drivers. 

Emergency  Medical  Services 

•  Develop  and  teat  materials  and 
procedures  for  training  rural  EMS  personnel 
in  providing  appropriate  care  and  clinical 
interventions  to  victims  of  motor  vehicle 
crashes. 

•  Develop  and  test  countermeasures  to 
prevent  mortality  in  rural  motor-vehicle 
crashes. 


Technology  Applications 

•  Develop  and  test  strategies  to  incorporate 
emerging  technologies  in  behavioral  aspects 
of  traffic  safety. 

•  Develop  and  test  strategies  for  allaying 
public  and  institutional  fears  of  technological 
solutions  to  traffic-safety  problems  and  for 
gaining  support  for  prudent  applications  of 
technology. 

Strategic  Objective:  Program  Evaluation 

Ensure  that  programs  implemented  by 
states  and  communities  to  combat  traffic 
safety  problems  are  effective  in  achieving 
their  intended  purpose.  Evaluation  may 
address  program  implementation  procedures, 
outcomes,  or  both. 

The  outcome  objectives  listed  under  each 
program  area  focus  on  determining  the 
effectiveness  of  a  program  in  terms  of 
specified  dependent  variables.  Some  are 
designed  to  identify  the  operational 
characteristics  of  effective  programs.  Final 
reports  on  completed  evaluations  provide 
information  to  aid  the  expansion  of  effective 
countermeasure  programs  by  states  and 
communities  and  other  organizational 
entities.  They  also  help  to  establish  useful 
boundaries  for  adaptatioiu  of  programs  to 
local  needs. 

Success  in  achieving  this  strategic 
objective  will  be  measured  by  progress  in 
accomplishing  the  following  outcome 
objectives: 

Impaired  Driving 

•  Evaluate  the  effectiveness  of  the  Section 
410  Alcohol  Incentive  Grant  Program  in 
reducing  alcohol-related  fetalities  in  the 
states. 

•  Evaluate  the  effsctiveness  of  programs 
with  major  potential  to  reduce  alcohol 
impaired  driving,  such  as  frequent  and 
widespread  sobriety  checkpoints, 
administrative  and  judicial  license  and 
vehicle  sanctioiu  (including  ignition 
interlocks),  zero  BAC  tolerance  laws  for 
youth,  and  .08  BAC  laws  for  adult  driven. 

•  Evaluate  the  effectiveness  of  various 
alternative  transportation  programs  in 
reducing  the  incidence  of  impaired  driving. 

Occupant  Protection 

•  Evaluate  the  effectiveness  of  state 
legislative  changes  that  provide  for  standard 
(primary)  enforcement  of  safety  belt  usage 
laws,  penalfy  points  for  violators,  or  higher 
fines. 

•  Evaluate  the  effectiveness  of  materials, 
incentive  programs,  and  strategies  on 
increasing  safety-belt  usage  of  part-time 
users. 

•  Evaluate  the  effectiveness  of  the 
President's  Initiative  to  Increase  Safety  Belt 
Usage. 

Speeding  and  Unsafe  Driving  Actions 

•  Evaluate  the  effectiveness  of  automated 
enforcement  programs  such  as  photo  radar 
for  speeding  and  red-light  running. 

•  Evaluate  the  effectiveness  of  enforcement 
(and  other]  programs  that  target  situations 
where  speeding  is  most  likely  to  lead  to  crash 
involvement 

Older  Drivers 

•  Evaluate  model  driver  licensing 
programs  that  restrict  or  deny  licensing  for 
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those  older  drivers  who  do  not  appropriately 
.  restrict  their  driving. 

•  Evaluate  model  medical  and  social- 
service  programs  that  are  designed  to  help 
older  people  make  appropriate  decisions 
about  driving  and  maintaining  their  mobilify. 

Pedestrians,  Bicyclists,  and  Motorcyclists 

•  Evaluate  the  effectiveness  of  NHTSA- 
developed  school-bus  safefy  training  prt>gram 
that  has  been  adopted  and  distributed  by  the 
National  Safefy  Council. 

•  Evaluate  the  effectiveness  of  a 
comprehensive  pedestrian  countermeasures 
program,  adapted  for  use  in  large  urtMn 
set^igs. 

•  Determine  the  coats  of  motoicyck 
hehnet  law  repeal,  relative  to  rtmn^wi  in 
ii^uries,  fetalities  and  medical  can 
expenditures. 

•  Evaluate  the  effectivonesa  of  programs 
designed  to  reduce  the  incidence  of  impaired 
motmcycle  operatiorL 

Novice  Driver  Education 

•  Evaluate  the  effectiveness  of  a  two-stage 
drivar  education  relative  to  dtetions  and 
ciaahas,  controlling  for  the  influence  of 
graduated  licensing  on  these  outcomes. 

EmaigBncy  Medkal  Services  (EMS) 

•  Evahiato  locally  implemented 
procaduiw  to  reduce  rural  preventatrie 
mottalify. 

•  Using  outcome  meastires  determinad  by 
currant  ivaearch,  evaluate  the  effactivMiess  of 
EMS  pra-hocpital  intsrventiona  oa  health 
outcomes. 

•  Determine  the  efficacy  of  training 
methods,  retention  periods,  aiMi  the  need  to 
provide  training  in  new  rHntral  practioaa  for 
EMS  persoimel. 

Safe  CommnnitJBS 

•  Determine  the  characteristics  of  Safe 
Communities  that  are  thriving  and  those  that 
have  faltered,  when  they  an  similar,  and 
where  they  are  different 

•  Study  Safe  Communities  programs  to 
determine  the  processes  involvad  in 
establishing  strong  coalitions  among 
partners,  and  the  merhanisras  that  enable, 
facilitate,  and  strengthen  the  formation  of 
such  inter-oiganizational  ties.. 

•  Determine  how  each  partner 
organization's  ot^ectives  contribute  to«vard 
the  perpetuation  of  the  Safe  Communities 
coalition,  how  organizations'  objectives 
interact,  and  what  steps  are  necessary  to 
cotmter  the  forces  that  contribute  to  a 
program's  demise;  identify  the  short-  and 
long-term  successes  of  the  Safe  Communities 
program  for  each  of  the  constituent  groups  in 
the  coalition. 

Technology  Applications 

•  Evaluate  the  effectiveness  of  various 
technologies  to  detect  drivers  writh 
stispended  lio^naee. 

•  Evaluate  the  effectiveness  of  various 
technologies  that  may  help  increase  safefy- 
belt  usage. 

•  Evaluate  the  effectiveness  of  various 
tBchnologias  with  potential  for  reducing 

Imsafe  driving  acts. 

Apiiailli  B — Piugi—  Araa  SmMnariai 

Following  are  sununaries  of  each  program 
area,  including  a  description  of  the  program 


area,  past  and  current  research  in  the  area, 
and  some  of  the  highest  priorify  issues 
needing  attention.  Comments  are  invited  on 
strategic  issues,  objectives,  or  outcomes,  as 
well  as  on  any  other  aspect  of  these 
sunmiaries. 

Impaired  Driving 
Background 

In  1996,  alcohol  was  involved  in 
approximately  17,000  traffic  fetalities,  and 
over  1,000.000  injuries.  Arrests  for  Driving 
Under  the  Influence  (DUI)  or  Driving  While 
Impaired  (DWI)  have  reached  a  plateau  at 
about  1.4  million  arrests  aimually,  after 
reaching  a  high  of  1.8  million  in  the  late 
1980s.  Substantial  progress  has  been  made  in 
reducing  alcohol  related  crashes  over  the  past 
decade.  From  1986  to  1996,  alcohol  relatad 
fetalities  fell  from  about  52  percent  to  41 
percent  of  total  traffic  fetalities.  The  actual 
number  of  alcohol-related  fetalities  dropped 
from  24,000  to  17,000  over  that  period. 
Countermeasures  found  to  contribute  to  these 
reductioiu  include  l^ialation  increasing  the 
drinking  age  and  decreasing  Iqal  blood 
alcohol  concentration  (BAC)  limits,  highly 
visible  enforcement,  and  swift  and  certain 
license  sanctions.  Increased  awareness  of  the 
drinking  and  driving  problem  and  its  gradual 
social  unacceptabilify  have  also  helped 
reduce  the  problem. 

Driving  while  impaired  by  (kugs  other  than 
alcohol  may  also  coiutitute  a  significant 
highway  safefy  problam.  although  it  appears 
to  be  much  sinaller  than  the  alcohol-nlated 
problem.  One  of  the  moat  repraaentrtive 
studies  in  this  area,  a  study  of  2,000  fetaUy 
injured  driven  in  1990,  showed  that  18 
percent  involved  other  drugs,  either  alone  or 
in  combination  with  alcohol. 

What  We  Have  Learned 

Research  has  shown  that  driving 
performance  can  be  impaired  at  low  al(»hol 
levels  and  that  the  risk  of  crashing  increases 
significantly  after  just  one  or  two  drinks.  It 
has  also  been  shown  that  many  drags  other 
than  alcohol  can  also  impair  driving. 
Marijuana  poses  significant  potential  bx 
driving  related  problems. 

Two  high  risk  drinking  and  driving  target 
groups  have  been  identified:  young  driven 
and  repeat  offenders.  Driven  between  IS  and 
24  yean  of  age  comprise  less  than  14  percent 
of  the  [mpulation  but  they  are  involved  in  27 
percent  of  alcohol-relatad  fetalities.  Repeat 
oSenden  account  far  about  a  third  of  all 
driven  arrested  for  DWL  Safe-ride  and 
designated  driver  programs  provide 
alternatives  to  drinking  and'driving,  but  they 
are  not  widely  used.  Some  studies  have 
shown  that  they  can  be  used  inappropriately. 

Research  has  shown  that  highly  visible  law 
enforcement  efforts,  such  as  sobriefy 
checkpoints,  can  have  a  general  deterrent 
effect  on  drinking  and  driving.  Jail  time  for 
DWI  has  been  shown  to  have  limited 
effectiveness,  usually  reducing  drinking  and 
driving  only  during  the  time  the  violator 
spends  in  jail.  Research  on  both  electronic 
monitoring  and  iatensive-supervision 
probation  has  demonstrated  reduced  DWI 
recidivism  among  program  participants. 
Countermeasure  research  also  led  to  the 
development  of  validated  DWI  detection  cues 


and  a  standardized  field  sobriety  test  (SFST) 
for  use  in  determining  whether  driven  are 
above  .10  percent  BAC.  These  tools  have 
contributed  significantly  to  DWI 
enforcement 

ORTR/RED  evaluations  have  documented 
the  effectiveness  of  various  legislative  actiona 
such  as:  Minimum  Drinking  Age  21  laws. 
Zero  Tolerance  laws  for  youth,  .08  BAC  lawa 
for  adults,  and  Administrative  License 
Revtxation.  In  addition,  Oregon  and 
Washington  enacted  laws  allowing  police  to 
seize  the  registration  of  motorists  driving  qd 
a  suspended  licenses  and  to  afKx  an 
identifying  ("zebra")  tag  over  the  vehicle 
•ticker.  The  law  was  shotra  to  be  affisctive  in 
Oregon  but  not  in  Washington. 

Currant  Research  and  Evaluation 

Currently  OKTSUttED  is  analyxing  raauhs 
of  a  survey  of  close  relatives  of  al^iol- 
ralatad  fetal  crash  victims  to  refine  tugat 
group  daacriplions.  Projecta  are  ondeiway  to 
examine  how  alcohol  aSscta  the  driving 
behavior  of  various  age,  gender,  and  drinlcar- 
typa  groups,  and  to  re-examine  the  relative  ^ 
dash  risk  among  driven  at  various  levels  of 
alcohol  concentration.  Additionally,  QRTR/ 
RED  administen  a  bleimial  natiooai  mrvsy 
to  track  the  nature  and  sevarify  of  alcohol- 
relatad  issues. 

Othm  research  efforts  include: 
development  of  new  anforcament  and 
adjudication  progruns  to  deter  alcohol 
impairad  driving;  examination  of  new 
tedmologiea  for  idantiiying  driving-while- 
suspended  (DWS)  offenden  and  improving 
DWI  enforcement;  assessment  of  eniorcement 
system  loopholes;  examination  of  DWI 
detection  cues  and  the  SFST  at  lower  BACs; 
and  development  of  improved  techniquas  for 
conducting  sobriety  checkpoints. 

Evaluation  efforts  focus  on  vehide- 
impoudment,  -immobilization,  and 
-fbrfeitun  laws  for  repeat  DWI  and  DWS 
offenden  and  other  key  legislative  '•*"««e^  in 
various  states,  such  as  lowering  the  BAC 
limit  to  .06  for  aduhs. 

Current  drug-fbctised  research  includes  a 
survey  to  determine  the  nature  and  sevetify 
of  the  effiects  of  drugs  on  driving,  a  study 
examining  drug  involvement  in  serious  Bon- 
fetal  crashes;  and  an  on-the-road  study  of  the 
combined  effects  of  alcohol  and  mar^uana. 

Strategic  Issues  for  Research  on  Impaired 
Driving 

•  The  relationship  between  blood  alcohol 
concentration  (BAC)  and  crash  risk  was 
established  nearly  40  yean  ago.  More 
sophisticated  research  design  and  alcohol 
measurement  procedures  are  available  today. 
In  addition,  the  trend  toward  lower  BAC 
limits  necessitates  refined  data  on  the 
relationship  of  BAC  and  crash  risk  at  thm 
lower  levels. 

•  Peraistent  drinking  driven  are  often  not 
identified  until  after  they  have  been  involved 
in  multiple  crashes.  Intervention  programs 
would  be  more  effective  in  reducing  crash 
involvement  if  these  drinkere  could  be 
identified  at  their  fint  alcohol-related 
offense. 

•  More  than  30  states  have  enacted  lawrs 
permitting  the  use  of  ignition-interlock 
devices  for  driven  convicted  on  DWI 
offenses.  Research  suggests  that  offender* 
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who  haw  interlocks  installad  recidivate  less 
often  than  those  who  do  not.  but  the  eCfiBcts 
do  not  appear  to  continue  after  the  devices 
have  been  removed.  For  this  approach  to  be 
more  widely  implemented,  judges  need  a 
better  measure  of  its  effsctiveness  and 
information  about  how  to  make  the  effects 
more  durable. 

•  Many  legislators  are  reluctant  to  pass 
stronger  laws,  and  police  are  often  reluctant 
to  enforce  strong  lawrs.  Clear  and  strong 
evidence  of  the  types  and  levels  of 
interventions  that  the  public  is  willing  to 
support,  wrould  aid  legislative  and 
enforcement  efforts. 

•  Identification  of  population  subgroups 
that  are  over- involved  in  impaired  driving 
helps  to  make  countei  uieesures  more 
efficient,  when  deployed.  However, 
developing  countermeasuies  tailored  for 
specific  target  populations  requires  detailed 
infiannation  about  the  groups  and  the 
interaction  of  driver  charat^eristics  and  the 
situations  that  lead  to  drinking  and  driving. 
The  availability  of  such  information  would 
help  intmmiam  the  nature  of  effective 
ommMaaenraa  and  procedures  for  various 
groupa  including  drinkats.  sarveta. 
compenions.  le^slators,  police  oCBcers.  and 
judges. 

•  Coounuaities  typically  demand  evidence 
that  countanneacui*  pragrams  are  efRsctive 
and  can  be  implemented  with  available 
raaources  before  they  will  adopt  them. 
Current  candidates  for  evaluation  include 
highly  visible  roadside  sobriety  checkpoints, 
administrative  and  judicial  license  and 
vehicle  sanctions,  zero  BAG  tolerance  laws 
far  youth,  and  .M  BAC  laws  for  adult  drivers. 

•  Over  the  pest  20  years,  volumea  of  laws 
have  bean  enacted,  arrests  of  alcohol- 
impaind  drivers  have  increased  in  numbers, 

I  have  been  imposed  with  greaAv 
f.  and  the  public  norm  baa  been 
iaoeeaingly  one  of  non-acceptance  of  driving 
wyie  impaired  by  alcohol.  Howevw.  the 
t  level  of  public  support  may  not  be 
» far  implameniation  of  new  and 

I  eflactive  countarmeasuies. 
hi  eiidMon.  aopport  far  intensified  efiorta  to 
I  akohol-impeirad  driving  may  be 
i^aag  htiilaliMi  and  other  public 
.  Tha  pneauraa  of  crime  prevention 
1  support  for  traffic  enforcement, 
I  Ihace  are  indkniions  that,  after  newly  20 
I  of  focua.  aHBy  legislators  and  police 

>  an  "burned  out" 
Dilfarent  atu<yeB  hvre  produced  wid^ 
toftheda^ae  to  which 
■  than  akohol  contrSinte  to  traffic 
I  and  faHlitiai  Studies  of  traffic-law 

I  thoae  non-iitally  injured  in 
I  have  fnataily  produced  highar 

I  have  studies  of  fatally  injured 
Mora  accurate  and  timely  data 
would  be  hatpAd  in  flanking  decisions  about 
in  this  i 
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peas  laws  requiring  vehicle  occupants  to  use 
safety  belts.  Following  the  passage  of  such 
laws,  most  states  experienced  dramatic 
increases  in  safety  bisit  use  (e.g.,  20-40 
percentage  (wints).  Belt  use  is  now  mandated 
in  49  states  and  the  District  of  Columbia,  but 
only  13  states  and  the  District  of  Columbia 
allow  police  to  stop  a  vehicle  solely  on  the 
basis  of  observing  a  safety  belt  violation  (i.e., 
standard  enforcement).  Most  states  require 
that  another  law  violation  must  first  be 
obaerved  (i.e.,  secondary  enforcement)  before 
safety  belt  law  violators  can  be  stopped  and 
issued  a  citation.  Under  these  conditions, 
national  safety  belt  use  has  reached  a  plateau 
of  about  68  percent.  President  Clinton  has 
established  a  Presidential  Initiative  to 
Increase  Safety  Belt  Usage,  setting  a  goal  of 
90  percent  belt  use  by  the  year  2t)05. 

The  need  to  use  child  safety  seats  appears 
to  be  more  widely  accepted  than  the  need  to 
uae  safety  belts.  The  first  law  requiring 
children  to  be  in  safety  seats  was  passed  in 
1978  in  Tennessee.  By  1985.  all  50  states  and 
the  District  of  Columbia  had  passed  child 
pesaenger  laws.  Statewide  reported  uaage 
rates  currently  range  between  60  and  W 
percent,  depending  on  the  age  of  the  child. 
Most  safisty  seets,  however,  are  used 
improperiy  to  some  degree  or  another.  Much 
remains  to  be  done  to  determine  the 
consequences  of  the  various  kinds  of  misuse 
and  to  develop  programs  to  decrease  such 
misiiae  Investigations  of  air  bags  causing 
injuries  and  fetaliUes  to  )roung  children  and 
adults  of  short  stature  has  reemphasized  the 
need  to  get  jroung  children  into  safisty  seats, 
to  get  parents  to  install  child  seats  in  the  beck 
seat,  and  to  put  all  children  under  12  in  the 
backseat 

What  We  Have  Learned 

Belt  use  remains  low  among  various 
groups,  such  as  young  malaa  and  rural  rood 
users,  and  the  overall  rate  of  increase  in  belt 
use  is  flattening  out  Much  non-use  of  safety 
belts  can  be  attributed  to  part-time  belt  users: 
people  who  use  belts  only  on  some  trips  or 
only  on  certain  portions  of  tripe.  The  main 
reeaons  part-time  belt  users  ofiat  for  non-uae 
are  that,  in  their  view,  some  tripa  aotail  an 
extremely  low  aaah  risk  and  some,  usually 
because  of  relatively  low  speeds,  entail  a  vary 
fow  riak  of  serious  injury.  An  aatimeled  5- 
10  percent  of  the  popuktion  totally  resists 
uaing  safety  belts  under  any  condition.  They 
oflan  claim  that  safety  baha  an  too 
uncomfartaUa,  poasibly  ifaiigBiniii.  and  that 
they  dont  like  being  told  what  to  do. 

Standard  (primary)  enfoicamant  can  have  a 
maior  impact  co  belt  use.  Bait  uae  incraaaai 
of  about  15  percentage  points  hava  been 
nheerved  in  stataa  following  a  switch  from  a 
secondary  anfarcement  law  to  a  standard 
anforcament  law.  It  ako  appears  poaaible. 
however,  to  raaliae  substantial  gaine  in  states 
with  secondary  enforcement  laws.  Michigan. 
Pennsylvania,  and  Waahington.  for  example, 
an  aaooodary  law  statm  and  each  reports 
mfaty  bah  uae  ratm  graeiar  than  70  percent 

Child  aafaty  seal  uae  is  currently  natimalad 
to  be  St  percent  far  infanta  and  81  percent 
for  toddlers.  Use  declines  sharply  with  age  of 
child,  although  it  is  not  dear  if  diildren  an 
prematurely  moved  out  of  a  child  seat  to 
make  room  far  a  youngar  sibling,  if  parents 
think  Aair  childma  no  looar  need  the 


protection,  or  for  some  other  reason.  In  a 
recent  study,  misuse  of  child  safety  seats 
included  the  following  errors  (and  hequency 
of  observation);  no  locking  clip  used  on  belts 
with  sliding  latch  plate  (72  percent):  no  chest 
clip  (59  percent);  inappropriate  use  of 
harness  strap  use  (46  percent)  or  vehicle 
safety  belt  (17  percent):  seat  placed  in  wrong 
direction  (10  percent);  and  imippropriata 
harness  connection  (3  percent). 

Current  Research  and  Evaluation 

Current  research  in  the  area  of  occupant 
protection  is  focused  on  efforts  to  increese 
belt  use  by  part-time  users,  and  to  gather  data 
on  teenagers  and  other  high-risk,  low-usage 
groups  to  aid  in  developing  programs  to 
increase  their  belt  use.  Projects  are  also 
underway  to  develop  guidelines  for  matching 
safety  education  strategies  to  youth 
characteristics,  to  develop  strategies  for 
encouraging  states  to  up^wle  from  secondary 
to  standard  enforcement  of  belt  use  lawrs,  and 
to  increase  belt  law  enforcement  levels.  Some 
useful  data  regarding  these  matters  will  come 
from  analyses  of  findings  from  the  second 
biennial  national  survey  of  occupant 
protection  issues  to  be  completed  in  1997. 

Strategic  Issues  for  Research  on  Occupant 
Protection 

•  Highly  publicized  waves  of  intense  belt- 
law  enforcement  (Selective  Traffic 
Enforcement  Programs  or  STEPs)  have  been 
successful  in  raising  beh  use  levels  but 
several  factors  appear  to  impede 
conununities  from  effectively  adopting  these 
procedures.  Minimum  enforcement  levels, 
characteristics  of  public  information 
messages,  need  for  police  training,  and  use  of 
overtime  or  regular  time  are  among  issues 
needing  further  attention. 

•  Incentive  programs  have  not  been 
seriously  investigated  since  before  occupant 
protection  laws  became  commonplece.  While 
these  f>rograms  historically  provided  rewaida 
for  belt  use,  they  could  be  applied  to 
intermediary  groupa  to  reward  efforts  to  get 
others  to  buckle  up.  The  potential  of 
incentives  in  conjunction  with  sanctions 
appears  to  be  significant  but  not  wall 
documented. 

•  Moat  ofaeervad  non-uae  of  safety  baits  is 
due  to  pert-time  users  who  have  judged  their 
driving  sibiation  to  have  a  low  risk  of 
resulting  in  a  crash,  an  injury  or  a  citation 
for  non-use  of  a  safety  belt  Getting  part-time 
users  to  buckJe  up  vrill  require  an  increase 
in  dwir  perception  of  risk  in  the  situations 
they  now  belfeve  to  be  low  risk.  However, 
beliefs  concerning  riak  of  injviry  appear  to  bo 
highly  reaiatant  to  change. 

•  Than  are  several  ongoing  eflbrta  to 
monitor  rhanges  in  safety  bah  uae  (e.g..  state 
surveys.  NHTSA's  National  Occupant 
Protaction  Use  Survey  (NCVUS).  and  the 
Fatality  Analysis  Reporting  System  (FARSI) 
and  rhangas  in  public  knowledge,  attitudes, 
and  opinions  (e.g..  bieimial  National 
Occupant  Protection  Survey).  These  efibrta 
will  be  usefol  in  evaluating  the  Praaident's 
Initiative  to  Increese  Safety  Beh  Ua^e  and   * 
dm  Air  Bag  Safety  Campaign. 

•  Knowledge  of  the  charactariatics  of 
safaty  belt  users,  part-time  users,  and  non- 
uaaa  ia  modaat  Youth  have  very  low  i 
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ratea.  as  do  impaired  drivers  and  vfolators  of 
other  laws.  Usage  is  fower  in  rural  areas 
(other  than  interstate  highways)  and  among 
drivers  of  pickup  trucks,  sport-utility 
vehicles,  and  full-sized  vans.  Public 
education  programs  require  more  detailed 
knowledge  to  direct  appropriate  messages  to 
specific  groups  using  the  most  efficient 
communications  medium. 

•  Correcting  misuse  of  safety  seats, 
including  premature  graduation  from  safaty 
seats  to  safety  belts,  requires  a  different 
approach  thui  doea  promoting  safety  seat  use 
anumg  non-uaers.  Accordingly,  child  safety 
seat  programs  require  more  knowledge  of  the 
characteristics  of  users,  part-time  users,  and 
non-users  of  safety  seats  and  their  respective 
motivations  for  use,  misuse,  or  non-use. 

•  Results  of  currmt  reseerch  tend  not  to 
diffuse  into  new  occupant  protection 
programa  quickly  or  completely. 
ConaequenUy,  programs  do  not  target 
materials  to  appropriate  groups  and  messages 
may  be  ineffective  for  groups  that  are 
targeted. 

•  In  spite  of  the  intuest  in  and  support  far 
stronger  actions  to  increase  safety  belt  and 
child  seat  usage  expressed  in  most  public 
opinion  surveys,  the  public  fails  to  perceive 
the  risks  and  costs  of  not  buckling  up.  State 
legislators  and  local  police  officials  fail  to  be 
coovinced  of  the  potential  of  safety  restraints 
to  prevKit  deeth  and  injxiry  and  of  the 
potential  for  good  laws  and  highly  visibfe 
enforcement  to  increese  belt  usage. 

•  It  has  been  about  20  years  since  safety- 
belt/ignition  interlocks  were  ruled  out  as  a 
technique  for  ensuring  belt  use. 
ImproTsmeate  in  tedmology,  m-board 
computers,  and  wide  acceptance  of  belt-uae 
requiiaraents  provide  a  new  environment  in 
which  to  reexamine  technological 
aiqwoacbes  to  increasing  belt  use  levels. 
"Smart"  belt-use  reminders  and  interlocks 
with  other  automobile  features  are  now 
poaaible.  but  have  not  been  tested  with 
drivers. 

Speeding  and  Uneafe  Diiving  Actkm 
Background 

Reseerch  has  indicated  that  moat  crashaa 
are  attributable  to  human  performance  (e.g., 
follovring  too  closely,  inattention,  speeding, 
"aggressive"  driving).  However,  progress  in 
devefoping  countei measures  to  reduce  the 
incidence  of  unsafe  driving  behaviors  has 
been  limited.  Two  reasons  for  this  limited 
progress  are  the  difficulty  of  measuring  the 
incidence  of  unsafe  driving  acte  (UDAs).  and 
a  poor  understanding  of  the  circumstances 
under  which  various  UDAs  are  most  likely  to 
lead  to  cradiea. 

One  of  the  most  frequently  cited  UDAs 
involves  speeding.  This  specific  behavior  and 
ite  effiect  on  crash  frequency  remaiiu  highly 
controversiaL  Speeding  can  be  defined  in  at 
leest  two  ways:  (1)  axriiwding  the  posted 
speed  limit  and  (2)  driving  too  fast  far 
conditions.  Speed  affects  both  crash 
worthiness  and  crash  avoidance.  It  ia  clear 
that  speeding  increases  the  severity  of 
crashes,  since  the  energy  relaesed  in  a  crash 
increeses  by  the  square  of  vehicle  velocity.  B 
has  also  been  demonstrated  that  increasing 
speed  reduces  a  driver's  ability  to  steer  safely 
around  curvea  or  obiecti  in  the  roedway. 


extends  the  distance  necessary  to  stop  a 
vehicle,  and  thus  increases  tin  distance  a 
vehicle  travels  while  the  driver  reacts  to  a 
dangerous  situation.  According  to  police 
crash  reports,  ^proximately  one  third  of  all 
fatal  crashes  involve  speeding  as  a  primary 
cause.  While  this  kind  of  information  may 
provide  a  rough  estimate  of  the  incidence  of 
speedir^  in  fetal  crashes,  it  does  not  provide 
sufficient  insight  into  the  causal  relationship 
betwreen  travel  speed  and  crash  involvement 
All  things  considered,  we  still  have 
inadequate  information  relating  to  the  extent 
to  which  speed  contributes  to  crash  causation 
and  the  conditions  under  which  speeding 
most  often  results  in  a  crash. 

There  an  a  variety  of  other  UDAs  that  have 
a  high  likelihood  of  causing  crashes.  They 
include:  running  red  ligbte  and  stop  signs, 
following  too  cloeely,  passii^  improperty. 
weeving  through  traffic  etc  Recently,  this 
term  "aggresaive  driving"  has  been  used  to 
refar  to  a  number  of  unsafa  driving  actions 
that  are  accompanied  by  an  apparent 
aggression  exhibited  by  one  dri w  toward 
another. 

What  We  Have  Learned 

Crash  study  work  has  dmwn 
unequivocally  that  most  crashes  are 
attributable  to  human  performance  problems 
including  improper  lookout,  speeding, 
inattention,  improper  evasive  actions,  and 
distractions.  In  terms  of  speed,  we  know  that 
slower  speeds  are  accompanied  by  fewer  and 
laaa  severe  crashes,  but  the  exact  nature  of 
this  relationship  needs  further 
documentation.  We  also  know  that  higher 
levels  of  speed  variance  on  roadways  baa 
been  shown  to  be  asaorialad  with  inoeaaed 
ciaahrisL 

We  do  know  that,  among  drivers  involved 
in  fatal  crashes,  younger  drivers  of  either  sex 
are  more  likely  to  have  been  speeding  than 
older  drivers.  Males,  at  any  age,  are  mora 
likely  than  females  to  have  been  speeding. 
There  also  appears  to  be  a  strong  positive 
correlation  between  speed  and  alcohol 
involvement  in  fetal  crashes.  Driven  at  high 
BACs  are  more  lik^  to  have  been  speeding 
than  thoae  at  lowrer  BACs.  Wid>  ragasd  to 
roadway  type.  43  percent  of  craahes  reported 
to  have  involved  speeding  occur  on  non- 
interstate  roads  with  a  spaed  limit  of  55  mph. 
Forty-five  percmit  occur  on  roads  with  speiad 
limits  of  50  mph  and  below.  Only  12  percent 
of  fatalities  involving  speeding  occur  on 
interstate  highwa3r8. 

Raaearch  auggaete  that  Urn  perceived 
profaebility  of  getting  caught  is  mora 
important  than  perceived  nveiity  of  fine  in 
controlling  speeding  behavior.  As  in  other 
areas  of  tri^c  law  enforcement  it  appaan 
that  enforcement  of  speed  limiu  must  be 
accompanied  by  pubUdty  if  gBoaral 
deterrence  of  speeding  is  to  occur.  The 
importance  of  perceived  risk  of  giitt  1 1  m 
caught  akmg  urith  decreased  resources  for 
traffic  law  enforcement  have  led  some 
officials  to  view  the  use  of  automated  speed 
enfafoemant  as  a  desirable  alternative. 
Currently,  however,  public  suppmt  far 
automated  speed  enforcement  appean  to  be 
limited. 

Current  Reeaaich  and  Evaluatioa 

The  agsacy  is  currently  condiicting  three 


separate  raaearch  pio)ecti  dealing  wtth 


speeding  and  unsafe  driving:  (1)  A  survey  of 
public  attitudes  and  behaviors  toward 
speeding  and  other  unsafe  driving  actions;  (2) 
a  crash  investigation  study  to  examine  the 
role  of  unsafe  actions  in  crashes;  and  (3)  a 
review  aitd  analysis  of  existing  date  to 
suggest  guidebnies  for  setting  speed  limits. 
The  survey  of  public  attitudae  regarding 
speeding  and  other  UDAs  will  aaseae  views 
toward  enforcement,  motivatfoiu  for 
^leeding.  anticipated  consequences,  and  the 
acceptabil^  of  various  meesuies  to  radnoo 
unsafe  driving  befaavion.  The  crash 
iavestigatiaa  efibrt  involves  a  clinical  caae 
study  approach  in  which  a  sample  of  caahaa 
will  bo  leconatructed  with  a  focus  on 
identifying  the  specific  behaviors  that  lead  to 
the  crmh.  The  objective  of  the  speed  limite 
study  is  to  develop  data-baaed  gnidelinaa  far 
aetting  speed  limits.  This  study  is  co- 
sponsorad  by  NHTSA.  die  Federal  Ifighway 
Administration  and  the  Centan  far  Diaoaae 
Control,  and  is  being  perfarmad  by  tha 
Transportation  Rasearcfa  Bowd. 

One  {Hoblem  that  current  studies  do  boI 
addraas  is  tiie  absence  of  research  thai 
aatimates  the  level  of  crash  riak  aaaoclatad 
with  speed  levels,  under  diffsring  traffic  and 
enviroBmental  conditions.  To  addraaa  this 
issue,  an  epidemiological  study  is  being 
developed  in  which  the  travel  speeds  of 
crash-involved  vehicles  will  be  compared 
with  travel  speeds  of  matched  non-oash 
involved  vehiclea  An  additional  study  is 
being  initiated  in  October  of  1997  to  test  the 
faaaibility  of  equipping  a  fleet  of  vehiclea 
with  speed  and  position  recorders  to 
determine  the  crash-involvement  rates  of 
drivers  with  diffaring  speeding  faabita. 

Strategic  Issues  for  Research  on  Speeding  and 
Unsafe  Driving  Actions 

•  The  nature  of  the  relatfonships  t 
speed,  driver  characteristics,  roedway 
conditions,  situational  factors,  and  oaah 
rates  is  currently  unknown.  Without  such 
knowladge.  speed  limits  are  aet  using 
somewhat  arbitrary  standards,  and  are  a§tim 
viewed  negatively  by  the  driving  public  In 
order  to  develop  effective  couutui  meaaurea, 
the  complex  relationship  between  speed  and 
crashes  must  be  much  better  Mndaiali.iud  and 
documented. 

•  After  the  relationship  between  speed  and 
rrmliM  is  more  clearly  defined,  drivers  aixl 
maraban  of  the  general  public  need  to  be 
made  awan  of  the  conditions  under  which 
speed  leads  to  crashes. 

•  When  large  numbers  of  drivers  ignon 
posted  speed  limits,  it  is  difficult  to  identify 
driven  who  are  moat  likely  to  be  involved  in 
Limhafl  Appropriate  target-group  identifian 
mi^it  be  more  related  to  overall  driving 
hafaite  than  to  events  id«itified  in  singfa 
niiisndei  "oerrhin^for  rharartrriitirn  nf  at 
risk  driven  will  require  in-depth  studies  of 
driver  briiavkx. 

•  "Aggressive  driving"  implies  a  aocial- 
inleractive  component  to  the  commission  of 
unsafe  driving  actions.  However,  there  is  no 
'•*»""«»"  definition  of  aggreaaive  driving, 
Without  a  definition,  it  is  difficult  to 
determine  the  incidence  of  such  a 
phenomenon  and  bow  it  is  related  to  oaah 
cauaation.  • 

•  Automated  enforcement  of  speed  and 
other  UDAs  are  not  widely  accepted  by  fa>.. 
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gnfJoroeiDBnt  ■gencin  or  th>  general  publia 
AccepUnca  nuy  be  EMdliUted  by 
implementation  and  evaluation  of  such 
technology  where  compliance  with  spasd 
limits  is  critical  or  where  ofiianaes  are  lM>t 
tolerable  to  the  public  (e.g.,  red-light  running 
or  speeding  new  acboola  or  bo^Ulsj. 

O/dsrDfTven  *• 

Background 

NHTSA  first  d«veIop«d  a  plan  t<; 
the  combined  safety  and  mobility  i 
older  drivers  in  1988.  This  plan  wm 
developted  in  response  to  the  Transportation 
RnHTch  Board's  publication.  Transportation 
faLin  Aging  Society.  The  plan  was  last 
revised  in  1993,  at  the  request  of  Congnas. 
People  over  70  currently  comprise  9  percent 
of  the  population  and  13  percent  of  &talities. 
Ahhoii(h  older  drivers  are  highly  over- 
nptaaaalad  in  crashes  per  miles  traveled, 
they  are  only  slightly  over-represented  in 
Cital  craahas  per  liowiaed  driver.  However, 
demographic  trends  project  thai  the 
proportian  of  older  drivers  on  the  road  will 
incraaaa  from  the  current  9  percent  to  ovar 
14  parcant  within  the  next  25  years. 
Primarily  because  of  increased  frailty.  tiM 
ratio  of  iMalities  to  infuries  for  drivers  over 
■§•  SO  ia  4  to  6  times  that  of  crash-involved 
laaan  20  and  60.  Thus,  as  the 
r«f  older  driven  on  the  road 
».  it  is  inevitable  that  more  will  be 
killed  in  crashes,  unless  spadai  afiarts  an 
made  to  improva  tlMir  safety. 

What  We  Have  Lamwd 

The  majority  of  okfer  drivers  do  not 
constitute  a  major  safety  problem.  Research 
has  indicated  that  moat  older  drivers  adjust 
their  driving  practices  to  compensate  far 
darlining  capabilities.  They  reduce  or  stop 
driving  after  dart  or  in  bad  waathar  and 
avoid  ruah  hours,  high  speed  roads  and 
unfeaiBar  routes.  Man  appear  to  be 
■oaawhat  more  reluctant  than  women  to 
atop  driving  and  consequently  are  at  a  higher 
riak  of  cnshing  than  women  of  comparable 
age.  Conditian*  such  as  memory  loss, 
glaucoma,  and  antidepressant  use  appear  to 
ba  related  to  incieaeed  ciaah  risk. 

Some  older  persons  are  not  aware  of  their 
rhaaging  conditions:  moat  notably,  those 
with  oo^itive  disorders,  such  as  Alzheimer's 
iliaaaaa,  and  certain  visxial  problems,  flnaa 
.  drivers  may  not  self  regulate  and.  as  a  raauh, 
poae  an  increased  risk  of  crash  involvement 
Such  individuals  may  require  outside 
intarrention  to  remove  them  from  trafBc 
Unfortunately,  research  suggests  that  moat 
family  memben.  social  service  agencies,  and 
health  care  profaasionals  are  either  not 
tatfk  iaiilty  aware  or  chooae  not  to  provide 
aaaistaaoa  in  ataking  driving-related 
dadataaa  to  thoae  who  need  it.  For  a  variaty 
of  raaaona.  many  appear  hesitant  to  gM 
iBvohrad  with  this  iaaua. 

Tboae  akfady  driven  who  remain  a 
problem  «•  ant  aaaily  detactad  with 
■landard  licanaing  pracedtirea.  Further,  there 
is  soflM  doubt  aa  to  whathar  moat  licensing 
I  knm  tha  afciUi  ■iraiaai  j  to  detect  theae 
rvara.  avau  with  Gaining  and 
af-tha  ait  testing  techniques.  Diagnostic 
mii  cuoantly  in  use  have  not  been  shown 
tohaaflactive  in  identifying  those  older 


drivers  who  are  at  incraaaad  crash  risk,  but 
some  recently  developed  tests  of  "speed  of 
attention"  and  "visual  perception"  may  have 
such  [x>lential. 

One  6K:tor  that  must  be  considered  with 
regard  to  interventions  is  the  fact  that  elderly 
people  who  give  up  driving  often  loae 
mobility.  For  many,  the  automobile  is  their 
primary  mode  of  transportation  and 
acceptable  alternatives  are  simply  not 
available.  Decreased  mobility  is  frequently 
followed  by  decreased  qtiality  of  life  as 
elderly  people  are  cut  off  from  the  social 
events,  family  visits,  medical  attention,  and 
opportunities  for  worship  that  are  critical  in 
maintaining  their  sense  of  well  being. 

Current  Research  and  Evaluation 

Several  long-term  efforts  art  mw 
approaching  conclusion.  Thaaa 
devefopmental  projects  include:  (1) 
Procedures  to  help  elderly  drivers  make 
better  decisions  about  adapting  their  driving 
to  accommodate  their  changing  abilities:  (2) 
(Mocedures  for  family  members,  friends, 
social  service  agencies,  physicians,  and  other 
health-care  providers  to  recogniae  when  an 
older  person  needs  to  adjust  his  or  her 
driving  to  adapt  to  functional  limitations;  (3) 
procedures  for  driver  licensing  agencies  to 
raatiict  or  deny  licensing  for  those  who  do 
not  appropriately  restrict  thair  driving;  and 
(4)  model  programs  for  medical  and  social- 
service  agencies  to  help  older  people  to  make 
appropriate  decisions  about  driving  while 
maintaining  their  mobility.  Current  efforts 
also  include  a  survey  to  determine  societal 
paaoeptions  and  willingness  to  assist  older 
drivers  to  better  regulate  their  driving,  and  a 
field  test  of  special  licensing  requirements  for 
older  drivers. 

Stialagic  Issues  for  Raaaaich  on  Oidar  Drivers 

^  Oldar  drhran  hava  higher  fatality  rates, 
par-mile  driven,  than  do  average-age  driven. 
Two  facton  that  contribute  to  this  maaaure 
of  increased  risk  include:  (1)  the  fact  that 
elderly  drivers  travel  fewer  miles  on 
intontate  highways  and  other  major 
roadways;  and  (2)  the  fact  that  elderiy  driven 
are  more  fragile  than  younger  drivorx. 
Roadways  most  often  used  by  elderiy  driven, 
whife  involving  lower  speeds,  often  have 
more  opportunities  for  vehicle-to-vehicfe 
conflict  Thus,  elderly  driven  are  exposed  to 
more  potential  crash  situatidtas  per-  mile  than 
is  the  average  driver.  Because  of  their 
fragility,  an  aldarly  person  involved  in  a 
crash  is  mora  likely  to  be  seriously  injured 
or  killed  than  ia  a  younger  pacaon.  Otkar 
factors,  such  aa  tiie  types  of  i  laahas  oldar 
driven  are  involved  in.  are  also  likely  to  be 
important 'and  the  development  of  eSsctive 
countenneasuras  mil  require  a  better 
undemanding  of  these  factor*. 

•  Soma  state  licanaing  officials  have 
suggaatad  establishing  a  "graduated" 
licensing  systam  far  older  drivers,  whereby 
driving  would  be  systematically  raaCrictod  to 
certain  driving  situations  based  on  reduced 
abilitiaa.  Such  a  system  would  entail  aoaa 
expanse  and  it  would  depend  upon  acciata 
and  validated  testing  procedures  that  are  not 
yet  available.  Also,  it  must  be  remenfaared 
that  most  older  driven  appear  to  impnaa 
restrictions  on  ttHiHalvna.  naaahniiiiiiiil  and 
evaluation  of  I 


licensing  programs  could  provide  important 
information  with  regard  to  the  potential  for 
widespread  adoption  of  such  programs. 

•  Th  -re  is  some  disagreement  as  to 
whether  licensing  persoimel  can  accurately 
asseas  an  older  driver's  ability  to  drive.  It 
may  be  that  individuals  with  more 
specialized  training  and  experience  will  be 
required.  Reseerch  is  needed  to  determine  if- 
licensing  personnel  are  able  to  take  on  this 
role  and,  if  so,  what  kinds  Of  selection 
procedures  and  training  will  be  required. 

•  It  is  likely  that  more  older  persons  will 
drive  longer  in  the  foture  than  they  do  now, 
further  increasing  their  exposure  to  crashes, 
injuries,  and  fatalities.  While  NHTSA's 
responsibilities  for  increasing  safety  are 
cleariy  defined,  its  role  in  extending  mobility 
is  not  Additional  information  (e.g., 
determining  the  extent  to  which  loss  of 
driving  contributes  to  risk  of  death  or  injury 
as  a  pedestrian)  is  needed  to  clarify  the  level 
of  effori  the  agency  should  place  on 
developing  prograns  to  foster  safe  mobilify 
for  older  people  by  helping  them  continue  to 
drive  or  by  helping  them  make  the  traiuition 
to  other  modes  of  transportation. 

•  One  of  the  most  significant  reasons  for 
elderly  driven'  over-involvement  in  fatal 
crashes  is  the  inabilify  of  their  bodies  to 
abaorfa  crash  forces.  What  would  be  a 
survivable  crash  for  a  younger  person  is  often 
a  fatal  crash  for  an  older  person.  Current 
occupant-protection  standards  do  not 
specifically  address  the  frailty  of  older 
occupants.  More  information  is  needed  to 
establish  the  feasibility  of  improving  the 
protection  of  older  people  when  they  am  in 
aciash. 

•  Some  ofthe  causes  of  older-driver 
crashes  could  conceivably  be  corrected  tising 
new  vehicle  technology.  Although  adaptive, 
devices  have  a  long  history  of  permitting 
peopfe  to  overcome  various  hsindicaps.  oldar 
persons  are  among  the  last  to  adapt  to  new 
technology.  Additional  research  in  this  am 
could  provide  useful  information  regarding 
the  acceptabilify  of  tachnology-baiad 
innovations  designed  to  help  older.  ^ 
functionaUy  lass  able  people  continue  to 
drive. 

Pedaathans.  Bicydiatx.  aitd  MatoPcycUsts 
Background 


Ovar  the  past  25  yean.  NHTSA  has  i 
substantial  piugiess  in  improving  the  safety 
of  pedestrians  and  bicyclists,  paiticulariy  in 
understanding  facton  leading  to  pedestrian 
and  bicyclist  crashes.  Pedestrian  i  lailiaa 
involving  young  people  aged  5-12  have 
declined  by  about  25  percent  since  this 
training  and  public  education  work  began. 
However,  pedestrian  crathet  involving  young 
peopfe  raoMina  a  aevare  problem  with  about 
30,000  toch  oaakaa  occurring  annuaUy. 
Older  persons  also  pose  a  significant  over 
involvement  in  pedestrian  crashes.  While 
they  constitute  only  13  percent  of  the  total 
population,  they  are  involved  in  about  23 
percent  of  pedestrian  crash  fatalities. 

Another  significant  component  of  the 
pedestiian  crash  problem  involves  alcohoL 
Raasarch  has  shown  that  about  half  of  all 
faffal  adult  fiedestrian  crashes  involve  either 
an  intoxicated  pedestrian  (3}- percent  of 

t),  or  an  intoTiratad  driver  (14  f'T^Tfrt  at 
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caaaa).  Finally,  the  pedestrian  crash  problem 
ia  eepadally  severe  in  several  large  urban 
areas  where  neariy  half  of  all  those  killed  in 
motor  vehicle  crashes  are  pedestrians. 

Whife  the  pedestrian  (and  bicyclist)  crash 
problems  remain  serious,  the  public's 
attention  is  not  as  strongly  focused  on  theae 
issues  as  it  is  on  other  areas,  such  as 
impaired  driving,  aggressive  driving,  etc.  In 
addition,  shifts  in  trafBc  safety  priorities  in 
the  eariy  1980s  resulted  in  a  reduced 
emphasis  of  pedestrian  and  bicyclist  issues. 
In  spite  of  these  obstacles,  a  number  of 
prototype  public  information  and  education 
products  have  been  developed,  tested  and 
found  to  be  effective. 

What  We  Have  Laamad 

Crash  investigation  studies  have  shown 
that  most  crashes  involving  padestriaits  or 
bic3rclists  and  motor  vehicles  can  be 
ralwgnritwd  into  afew  major  types  based  on 
a  combination  of  behavioral  erron  and 
mviroiunental  conditions.  Research  has 
shown  that  training  and  public  education 
programs  focused  on  these  main  crash  types 
can  reduce  the  incidence  of  young  pedestrian 
crashes  (age  5-12)  by  as  much  as  25  percent 
Past  research  indicates  that  there  is  more 
than  a  500  percent  increase  in  crash  risk  for 
pedestrians  at  BACs  of  .15  percent  or  above. 
Othar  studies  have  determined  that  Native 
Americans,  male  Hispanics,  and  African- 
Americans  over  the  age  of  25  are  over- 
represantad  in  alcohol-related  pedestrian 
crashes.  Alcohol  is  also  a  major  factor  in  both 
faicydiat  «ad  motorcyclist  crashes,  writh  25 
and  30  percent  of  soch  fatalities. 
respectively,  involving  BACs  over  .10 
percant 

In  1996,  2160  motorcyclists  wen  killed 
and  an  additional  56,000  were  injured  in 
traffic  craahas.  Since  1986  the  fatalify  rate  per 
hundred  million  vehicle  miles  traveled 
decreased  dramatically:  from  48.6  in  1966  to 
22.7  in  1995.  Per  vehicfe  mile  traveled  in 
1995,  motorcyclists  were  about  16  times  as 
likefy  as  passenger  car  occupants  to  die  in  a 
motor  vehicle  crash  and  about  4  times  as 
likely  to  be  injured.  In  1996.  there  were  1.048 
two-vehicle  crashes  involving  a  motorcycfe 
and  another  vehicle.  In  35%  of  these  crashes 
the  other  vehicle  was  turning  left  whife  the 
motorcycle  was  going  straight,  p»**'ig  or 
overtaking  the  vehicle.  Crash  statistics  show 
that  helmets  are  about  29  percent  efifectiva  in 
preventing  crash  fatalities  and  67  percent 
effective  in  preventing  serious  injury.  Also, 
we  know  that  states  which  have  «uicted 
mandatory  helmet  laws  for  all  ridan 
experience  almost  100  percent  helmet  use; 
however,  in  states  without  such  bws,  hefanet 
use  ranges  from  34  percent  to  50  percent 
Motorcycfe  operaton  involved  in  fatal 
crasbaa  in  1996  bad  higher  intoxication  rates 
than  any  other  fype  of  motor-vehicle  driver. 
•In  1996. 31  percent  of  all  fatally  injured 
motorcycfe  operaton  were  intoxicated  and 
another  11.5  percent  had  positive  BACs 
between  .01-09.  As  one  way  of  countering 
this  problem.  NHTSA  research  developed  a 
set  of  DWI  motorc3rclist  cues  (e.g.,  drifting 
during  turn  or  curve,  trouble  with  dismount, 
weaving)  that  have  been  found  to  be 
predictive  of  impaired  motorcyclist 
operation.  Information  about  theae  cues  have 


been  widely  distributed  to  police  agancias 
throughout  the  country. 

Currant  Raaaaccfa  ttid  Evaluation 

Current  research  is  focused  on 
developmmit  and  testing  countermeasures  to 
reduce  (jeabstrian  crashes  involving  children, 
alcohol-impaired  adults,  and  elderly  persons; 
investigating  the  effect  of  vehicfe  speed  on 
pedsstrian  crashes:  and  developing  a 
catalogue  of  available  measures  to  reduce 
bicyclist  crashes.  Periodic  surveys  are  also 
being  conducted  to  determine  the  nature  and 
extent  of  the  public's  view  of  the  pedestrian 
and  bicyclist  crash  pmblein.  In  the 
motorcycfe  area,  eftirts  an  being  focused  on 
evaluating  the  impact  of  repealing 
motorcycfe  helmet  Uws  in  various  states,  on 
the  effectiveness  of  various  means  for 
increasing  the  visibilify  of  motorcyclists:  and 
on  developing  and  evaluating  effective 
training  and  licensing  programs  for  novice 
motiHcyclists. 

Strategic  Issues  far  Reaearcfa  on  Padaatiians. 
BicycUsta.  and  Motatcycliats 

•  Ow  the  past  10  yaars,  fatal  craahas  have 
declined  snbatantialfy  far  bodi  pedestrians 
and  bicydista.  In  ortfer  to  determine  the 
causes  far  this  decline,  we  must  find  a  way 
to  measure  the  magnitude  and  trends  in  the 
exposure  of  pedestrians  and  bicyclists  to 
crash  situations. 

•  Most  pedestrian  crashes  occur  in  urban 
—*♦<";{«  In  some  cities,  half  or  more  of  thoae 
killed  in  motor-vehicfe  related  crashes  are 
pedestriaiu.  Thus,  to  be  effective,  ■wrifting 
countermeasures  must  be  adapted  to  meet  the 
unique  demands  of  the  large-dfy 
environment  Although  oitmH^^ 
couiMermeasures  have  hem  tested 
individually,  they  have  not  been  tested  in 
combination,  in  a  big-cify  environment 

•  Neariy  all  of  NHTSA's  rasiMii  h  on 
pedestrian  and  cyclist  crashes  with  motor 
vehicles  has  emphasized  the  role  of  the 
pedestrian  or  the  bicyclist,  rather  than  the 
driver  of  the  car  or  truck.  In  order  to  develop 
more  efiisctive  comprehensive  programs  for 
pedestrians  and  cyclists,  more  informatian  is 
needed  regarding  driver  awareness  of  theae 
toad  usen  and  of  how  they  interact 

•  In  many  cities,  esptecially  in  the  eastern 
fKMtion  of  the  United  States,  driven  do  not 
yield  to  pedestrians,  as  required  by  law.  Past 
rasearch  has  found  that  driven  Tnjking  a 
fight-tum-on-red  maneuver  often  do  not  fuUy 
stop  their  vahidaa  nor  adequately  search  for 
pedestrians.  An  aHaHBant  of  driver 
complianoa  with  ■riaHng  laws  and 
ordinances  is  naoaaaary  before  a  lunlaai  of 
current  fews  governing  pedestrians, 
bicydiats.  and  driven  can  detarmine  whether 
existing  ]»vn  should  be  moctified  or  new 
model  legislation  should  be  drafted. 

•  NHTSA  has  developed  training  materials 
for  a  number  of  professional  groups  to  aleri 
them  to  the  safefy  problems  of  pedestrians 
and  bic3rclists  and  how  to  address  them. 
These  groups  include  police,  traffic 
engineen,  city  plannere,  and  highway  safsfy 
specialists.  Another  important  group  for 
which  materials  need  to  ba  produced  are 
efementary  school  teachen. 

•  The  lack  of  visibility,  including 
nighttime  conspicuify,  remains  a  substantial 
problem  contriliuting  to  motor  vriiicfe 


crashes  with  pedestrians  and  bicyclists.  More 
information  is  needed  on  the  requisite 
materials  and  devices  that  should  be  worn  or 
used  by  pedestriaiu  and  bicyclists  in  order  to 
make  these  road  usen  more  visible  to  traffic. 

•  Research  is  underway  to  catalogue 
current  countermeasures  available  to  addreas 
bicyclist  safety  This  effort  is  intended  to 
identify  thoae  areas  in  need  of  additional 
development 

•  The  Federal  Hi^«vay  Administration  is 
developing  a  prototype  software  package  to 
permit  commimities  to  assess  their  unique 
pedestrian  and  bicyclist  safety  problems. 
Before  this  software  can  be  widely 
distributed,  it  must  be  tested  under  real- 
world  conditions. 

•  A  joint  eflbrt  with  the  Federal  Highway 
Adminiatratioo  resulted  in  a  pedestrian  and 
bicyclist  safety  training  program  for  traffic 
safafy  professionals.  Research  to  improve 
awareness  levels  of  public  and  highway 
safafy  professionak  has  evolved  into 
coalitioo  called  the  "Partnenhip  for  a 
Walkable  America."  One  of  the  objectives  of 
this  group  is  to  stimulate  research  to  help  tfaa 
general  public  understand  the  seriousness  of 
the  padaatrian  and  bicyclist  crash  problana. 

•  NHTSA  recently  developed  an  extauaiwa 
piuyam  to  address  school-bus  safefy  iaaoaa. 
This  program  wras  adopted  by  the  Natianai 
Safefy  Owinrll  anii  has  been  widely 
distributed.  While  the  program  was  tested 
duriitg  its  development  it  has  not  3ret  been 
evaluated  as  implemented  by  local 
communitiaa. 

•  In  neariy  every  state  with  a  few  requiring 
motorcyclists  to  wear  helmets,  there  are 
afibrts  to  repeal  that  law.  Most  of  the  states 
that  repaalod  their  motorcyde  helmet  lavrs  in 
the  1970s  and  1980s  reinstoted  tham  a  few 
yens  later.  However,  new  efforts  are 
canantly  underway  in  most  states  to  repeal 
diaaa  Uws.  State  kq^latures  change  with 
time,  and  many  currmt  fewmaken.  who  may 
not  be  aware  of  past  history  and 
demonstrated  efiiactivaiess  of  these  lawiu 
may  be  convinced  to  vote  for  repeaL 
Supporten  of  helmet  fews  need  up-to-date 
factual  information  about  the  iiii.iunaeJ 
injiny  severify,  increased  fatalities,  aad 
increased  medical  costs  that  inevitably  result 
from  lescinding  motorcycfe  helmet  fews. 

•  Many  crashes  involving  motorcydists 
result  for  driven  who  "looked  but  did  not 
see"  the  cyclist  Past  efforts  at  increasing  the 
conspicuify  of  motorcyclists  resulted  in  the 
practice  of  riding  with  headlights  "on"  at  all 
times,  induding  daylight  houn.  Research 
attention  must  be  refocused  on  developing 
more  efiective  means  for  "lolfing 
motorcydists  visibfe  to  car  and  truck  driven 
and  on  developing  and  testing  more  effective 
training  and  licensing  programs  for  novice 
riden. 

•  The  moat  recent  S3^tematic  analysis  of 
motorcyde  crashes  was  done  nearly  20  yean 
ago.  Daring  this  time,  motorcycfe  designs 
have  changed  dramatically,  favoring  sleekar 
and  faster  bikes  «vith  lower  profiles,  urban 
areas  have  expanded  while  roadways  have 
deteriorated,  and  riding  practices  have 
adapted  to  these  changes.  These  events  have 
an  tmknown  effect  on  motorcyde  crashes 
and,  coxtsaqoentfy,  the  program  actions 
needed  to  countaract  thwni 
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Novice  Driver  Education 

Background 

NHTSA  WM  subsUntially  involvsd  in 
novice  driver  education  research  firom  the 
lata  1960s  through  the  early  1980s.  However. 
dM  agency  reduced  efforts  in  this  area  alter 
■  maior  demonstratioD  program  showed  no 
long-term  crash  or  violation  reductions 
resulting  from  what  was  then  a  state-of-th»- 
art  oovicB  driver  education  and  training 
program.  In  1994,  Congress  requested 
ncommendations  from  NHTSA  on  ways  to 
improve  novice  driver  education  and  the 
agency  developed  and  submitted  to  Congrass 
a  "Research  Agenda  For  an  Improved  Novice 
Driver  Education  Program."  This  report 
reviewed  the  history  of  driver  education 
(including,  but  not  limited  to  NHTSA 's 
ch  and  demonstration  efforts), 
sted  reasons  why  novice  driver 
ition  may  not  be  as  eSiective  as  it  could 
be,  and  suggested  that  an  improved  driver 
education  program  should  be  developed  as 
an^jntagial  part  of  a  graduated  driver 
licoBiiiig  iyileiii  The  report  also  provided  a 
summary  of  researoh,  development,  and 
evaluation  activities  that  could  be  used  to 
nstructure  and  improve  the  unpact  of  novice 
driver  education.  The  proposed  program 
would  have  two-stages  of  education  that 
would  parallel  stages  of  a  graduated  licensing 
system.  It  would  include  parent 
participation,  and  it  would  incorporate  the 
use  of  electronic  simulation  to  provide  risk- 
BunagBBeiit  tnining. 

WhM  Wb  Hwre  LaamMl 

Driving  Is  a  complex  task  that  require* 
many  hours  of  practice  to  reach  proficiency 
in  all  situations.  Much  of  the  time  the  driving 
task  is  non-demanding  in  nature  and  the 
basict  of  vehicle  control  that  are  learned  in 
a  brief  training  program  generally  provide  the 
skills  necessary  to  drive  safely  in  non- 
demanding  situations.  However  these  short 
courses  do  not  provide  the  adequate  training 
to  meet  the  occasional,  but  critical,  situations 
where  the  driving  task  becomes  very 
demanding.  Clearly,  advanced  risk- 
management  skills  cannot  be  learned  in  a 
short  time,  nor  can  they  be  learned  before  the 
basics  of  vehicle  handling  are  mastered.  This 
suggests  the  need  to  separate  the  teaching  of 
the  two  kinds  of  skills  into  two  separate 
learning  situations.  Since  an  additional 
learning  requirement  would  require  strong 
motivation  to  get  novice  drivers  involved,  it 
is  logical  to  tie  this  two-stage  driver 
education  approach  to  the  attainment  of  the 
drivers'  license.  Graduated  licensing 
programs  provide  the  structure  in  which  two- 
stage  driver  education  could  be  most 
efiective. 

Current  Research  and  Evaluation 

Current  research  is  focused  on  developing 
and  pilot  testing  materials  for  use  in  a  two- 
staged  driver  education  training  program. 
Materials  include  curriculum  modules 
covering  essential  perceptual  and  cognitiw 
tniaing  as  well  as  materials  to  guide  parental 
invoIwMuent  in  providing  appropriate 
tXfmktaoe  and  modeling  proper  driving 
beoaviors.  Current  research  is  also  examining 
interactive  electronic  media  for  use  in 
learning  and  practicing  advanced,  risk- 


management  skills.  Evaluations  of  graduated 
driver  licensing  systems  are  being  conducted 
in  Michigan  and  in  North  Carolina. 
Michigan's  sjrstem  includes  a  two-stage 
driver  education  program  with  parent 
participation.  4- 

Strategic  Issues  for  Research  on  Novice 
Driver  Education 

•  In  view  of  the  finding  that  conventional 
driver  education  has  little  impact  in  terms  of 
reducing  novice  driver  crashes  and 
violations,  any  new  program  approach  must 
show  that  it  has  the  potential  to  reduce  the 
number,  frequency,  or  severity  of  crashes  of 
novice  drivers.  Since  research  on  two-stage 
driver  education  cotild  be  confounded  by  the 
independent  eSiscts  of  graduated  licensing, 
efforts  must  be  made  to  control  for  such 
effects. 

•  The  success  of  the  two-staged  driver 
education  program  depends  in  large  part  on 
the  novice  driver  obtaining  a  significant 
amount  of  driving  experience  under  low- 
threat  conditions  before  he  or  she  moves  on 
to  the  second  stage  of  training.  Craduatad- 
licensing  systems  attempt  to  use  parents  (or 
other  significant  adults)  to  provide  this  initial 
experience,  but  it  is  not  known  to  what 
extent  parenU  and  other  adults  mil  actually 
participate  or  what  kinds  of  situations  will 
maximJM  such  participation. 

•  The  two-st^  driver  education  program 
is  designed  to  be  an  integral  part  of  a 
graduated  driver  licensing  system.  The  intent 
is  to  use  the  prospect  of  fiiU  licensure  to 
provide  the  motivation  to  novice  drivers  to 
fully  participation  in  the  program.  However, 
it  may  be  that  mandating  such  training  will 
impose  significant  hardships  on  some 
individuals.  The  ramifications  of  requiring 
the  driver  education  as  a  part  of  graduated 
driver  licensing  versus  providing  it  as  an 
optional  component  need  to  be  explored. 

•  If  a  more  difficult  licensing  exam  is 
given  as  an  exit  (final)  exam,  most  state 
licensing  authorities  could  not  assume  the 
additional  costs.  Alternative  approaches 
include  having  states  charge  applicants  for 
this  test  or  having  training  fecilitiea  provide 
this  testing  service  for  the  licensing  agency. 
Additional  information  about  the  potential 
consequences  of  these  alternatives  is  needed 
to  prt)vide  guidance  to  the  states. 

•  When  public  school  systems  discontinue 
driver  education  programs,  aspiring  novice 
drivers  are  faced  with  the  requirement  of 
obtaining  training  though  commercial 
agencies.  A  two-stage  education  program 
would  place  even  more  demands  on  already 
burdened  school  systems.  Most  foreign 
countries  require  that  novice  drivers  take 
formalized  training  and  pay  for  it  themselves. 
Tbe  ramifications  of  ad<^>tiBg  such  a  system 
for  this  country  are  currently  unknovirn. 

•  With  increased  immigration,  there  is  an 
increase  in  older  novice  drivers.  While  these 
older  drivers  do  not  show  the  age-related 
judgement  errors  associated  writh  young 
novice  drivers,  tiiey  still  have  a  higher  level 
of  crashes  than  ex{>erienced  drivers  of  their 
own  age.  Since  these  drivers  are  older,  often 
are  less  fluent  in  English,  and  may  have 
learned  to  drive  in  another  country,  the 
extent  to  which  they  would  benefit  from  a 
graduated  driver  licensing  and  education 


pro-am  oriented  to  younger,  English- 
speaking  novice  drivers  is  not  clear. 

•  Additional  inforamtion  is  needed 
regarding  the  appropriate  role  for  the  Federal 
government  to  assume  in  developing  and 
promoting  a  novice  driver  education  program 
for  use  by  states  and  communities. 

•  Developers  of  any  complex  program  such 
as  this,  must  solicit  and  consider  the 
viewpoints  of  partners.  A  variety  of 
mechanisms  and  approaches  (e.g.,  consensus 
workshops)  exist  to  meet  these  needs.  More 
information  atmut  the  views  and  preferences 
of  various  partners  will  be  necessary  to  gain 
agreement  on  iasues  such  as  the  basic 
training  content  needed  for  novice  drivers 
and  the  development  of  model  education  and 
training  programs  that  meet  the  needs  of  the 
variotis  organizations  involved. 

Emergency  Medical  Senricet  (EMS) 

Background 

EMS  differs  frt>m  the  other  program  areas 
receiving  research  attention  in  that  it  is 
entirely  focused  on  post<Tash  rather  than 
pre-crash  events.  Mtich  of  what  is  known 
regarding  emergency  out-of-hospital  medical 
care  stems  from  clinical  studies  of  stabilized 
patients  in  treatment  settings.  This 
knowledge  is  not  always  applicable  to  the 
pr»-hospital  setting,  where  EMS  is  provided 
to  injured,  medically-unstable  patients  in  tbe 
field.  Consequently,  there  are  gaps  in  our 
knowledge  of  effective  out-of-hoapital  care.  A 
key  impediment  to  research  on  EMS  is  tbe 
absence  of  a  well  defined,  uniform,  and 
complete  data  system  to  track  performance  of 
EMS  systenu  at  local  and  the  national  levels. 
This  lack  of  data  makes  it  difficult  to  set  a 
strategy  for  EMS  rasearch. 

What  We  Have  Learned 

EMS  research  conducted  by  NHTSA  has 
focused  primarily  on  the  high  mortality  rate 
found  in  rural  settings.  Results  from  studies 
in  three  states  indicate  that  from  12  percent 
to  29  percent  of  deaths  from  highway  trauma 
in  rural  settings  could  be  prevented  by 
changes  in  patient  cars. 

Current  Research  and  Evaluation 

Current  research  projects  are  developing 
appropriate  outcome  measures  for  measuring 
EMS  effectiveness  and  are  evaluating 
recommendations  for  reducing  preventable 
deaths  in  rural  traffic  crashes.  These 
recommendations  resulted  from  an  earlier 
study  of  rural  preventable  mortality. 

Strategic  Issues  for  Research  on  Emergency 
Medical  Services 

•  Data  provide  the  foundation  Cor  all 
research  efforts  but  there  are  significant 
barriers  to  collecting  relevant  and  accurate 
EMS  data.  Either  the  data  do  not  exist,  are 
not  collected  in  a  reliable  feshion,  or  cannot 
be  linked  with  other  data  sets  to  allow 
tracking  of  patient  outcomes.  The  integration    ■ 
of  information  systems  is  not  possible  with 
most  of  the  EMS  data  that  is  currently 
collected. 

•  The  effectiveness  of  many  EMS 
interventions  currently  being  delivered  by 
pre-hospital  personnel  is  not  adequately 
documented.  Virtually  no  clinical  reseuch 
has  been  conducted  with  injured  patients  in 
the  pre-bospital  setting.  Sudi  reeearch  is 
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needed  to  ascertain  the  effectiveness  of 
current  EMS  practices  on  patient  outcomes, 
including  rediuction  in  the  classic  "6D's" 
(i.e..  death,  disease,  disability,  discomfort,, 
destitution,  and  dissatisfaction). 

•  Retrospective  analysis  of  EMS  treatment 
of  crash  victims  in  rural  settings  revealed  that 
errors  or  omissions  in  care  were  involved  in 
nearly  30  percent  of  fatalities.  Concluaions 
from  these  studies  suggest  a  need  to  improve 
treirdng  in  specific  clinical  interventions  by 
EMS  personnel,  perticularly  in  rural  settings. 

•  ¥MS  personnel  in  most  states  are  trained 
and  periodically  re-trained  using  NHTSA's 
pre-hospital  curricula  or  similar  programs. 
Littfe  is  knmvn  about  retention  periods  for 
tbe  material  learned,  need  for  skills  updating, 
best  methods  for  training,  and  related 
professional  development  and  certification 
issues.  Research  into  these  areas  will  be 
nseded  to  make  improvements  in  NHTSA's 
curriculum. 

•  There  are  many  reasons  to  use  pre- 
hospital personnel  to  teach  injury  prevention 
at  the  community  level.  Some  of  the  most 
obvious  include:  (1)  The  positive  status  and 
acceptance  of  these  providers  among  the 
general  population;  (2)  the  public's 
willingness  to  accept  an  injury  prevention 
message  from  pre-hospital  praviden;  (3) 
availability  of  EMS  providers,  when  they  are 
not  engaged  in  EMS  activity;  and  (4)  the 
potential  cost  savings  that  could  result  by 
preventing  injuriea.  However,  it  is  not  clear 
when  or  where  these  people  are  effsctively 
utilized  for  this  purpose.  Such  knowledge 
could  enhance  injury-prevention  activities. 

•  Accessibility  and  avaifability  of 
emergency  care  to  all  is  a  basic  EMS 
principle.  Ho%vever,  enrollment  in  managed 
care  plaiu  is  growing  at  phenomenal  rates 
and  most  plans  require  additional  levels  of 
review  before  authorization  and  payment  for 
EMS  services  is  made.  These  additional 
requirements  may  consume  precious  time  in 
emergency  situations  that  can  literally  mean 
the  difference  between  life  and  death. 
Research  into  the  effects  of  these  review 
requirements  on  EMS  outcomes  is  needed. 

•  A  comprehensive,  well  defined,  national 
research  plan  that  could  be  embraced  by  the 
many  partnere  in  the  EMS  community  is 
needed.  Such  a  plan  would  involve 
researchers  and  organizations  in  both  the 
public  and  private  sectors.  NHTSA  could 
provide  the  leadership  for  the  development 
of  such  a  plan. 

St^  Communities 

Background 

Safe  Communities  is  a  program  area 
managed  jointly  under  NHTSA's  Associate 
Administrations  for  State  and  Community 
Services  and  Traffic  Safety  I^ograms.  Safe 
Communities  bring  together  citizens  and  a 
wide  range  of  local  agencies  and  businesses, 
such  as  few  enforcement,  hospitals,  managed 
care  facilities,  emergency  medical  services, 
schools,  insurance  companies,  other  public 
and  private  businesses  and  local 
governments.  These  organizations  then 
appoint  members  to  work  on  solving  local 
traffic  safisty  (and  other  injury  causing) 
problems.  Program  offices  within  the  agency 
(a.g.,  State  aiui  Community  Services  and 
Traffic  Safety  Pragiwns'  Office  of 


Communications  and  Outreach)  provide  tbe 
day-to-day  management  of  the  Safe 
Communitiea  Pregram.  The  Office  of 
Research  and  Traffic  Records.  Research  and 
Evaluation  Division  (QRTR/RED)  provides 
technical  expertise  on  matters  ielating.to 
evaluation  fbr  this  key  progranv  area. 

The  Safe  Communities  program  is  similar 
to  the  Corridor/Community  Traffic  Safety 
Programs  (C/CTSP).  However,  the  Safe 
Comnmmities  program  uses  a  "bottom-up, " 
data-based  approach  to  identify  and  address 
key  injury  problems.  Additionally,  this 
program  includes  an  expanded  base  of 
partners  than  the  C/CTSPs.  In  addition  to  tbe 
traffic  faw  enforcement,  highway  safety 
offices,  and  emergency  medical  services 
groups,  a  Safe  Community  includes  citizens, 
business,  and  other  health  care  providen 
such  as  hospitals,  managed  care  facilities, 
and  rehabilitation  centers.  Presently  there  are 
over  300  community-based,  locally- 
supported  Safe  CommunitiBs  in  various 
stages  of  development 

Four  key  components  of  a  Safe 
Communities  program  are:  (1)  Injtiry  data 
analysis  and  (where  possibfe)  database 
linkages;  (2)  exjianded  partnerships, 
especially  with  health  care  providers  and 
btuiness;  (3)  citizen  involvement  and  input; 
and  (4)  an  integrated  and  comprritensive 
injury  control  system. 

What  We  Have  Learned 

The  safe  communities  program  is  a  new 
initiative.  Evaluation  results  and  lessons 
learned  will  be  published  in  fbithcoming 
annual  reports  cm  the  program. 

Current  Research  and  Evaluaticm 

As  of  September  of  1997,  NHTSA  has 
selected  two  commonities  to  serve  as  model 
demonstration  sites  for  the  Safe  Communities 
program.  They  are  Dallas,  Texas  and 
Greenville.  North  Carolina.  ORTR/RED  is 
currently  providing  technical  evaluation 
expertise  to  these  two  model  Safe 
Qnnmunity  sites.  It  is  anticipated  that  this 
service  wiU  be  extended  to  two  additional 
model  sites  that  are  to  be  selected  in  tbe  near 
future. 

Strategic  bsuas  fbr  Research  oo  Sail 
Communities 

•  Success  in  disseminating  safety 
prt>grains  to  new  communities  depends  in 
large  part  on  having  evideiioe  of  success. 
Accordingly,  it  is  desirdrie  to  obtain 
information  about  which  Safe  Communities 
are  thriving  and  which  are  faltering  and  what 
characteristics  the  stronger  programs  have  in 
common.  Knowledge  regarding  these  factors 
and  any  idmitified  deficiencies  in  weaker 
programs  will  permit  intelligent  reviaioos  in 
these  programs  to  maximize  success. 

•  Currently,  linkages  between  crash 
records  and  rehabilitation  records  are  usually 
limited  to  physical  therapy,  occupational 
therapy,  and  recreational  therapy. 
Information  on  the  feasibility  including  and 
linking  adtlitional  information  (e.g., 
information  regarding  refintral  to  akobol  or 
drug  rehabilitation  programs)  would  be 
extremely  useful  to  program  managers. 

•  A  Safe  Community  is  a  coalition  of 
medical,  mfortxment,  educational,  business, 
and  civic  groups  in  a  community.  Such  a 


coalition  must  include  close  ties, 
coamnunication,  and  cooperatioa  among 
member  groups.  Additional  research  is 
needed  to  define  the  mechanisms  that  i 
facilitate,  and  strengthen  tbe  fornuttioa  of 
such  inter -organizational  ties.  In  order  to 
facilitate  the  perpetuation  of  Safe 
Commimities.  information  is  needed 
regarding  the  objectives  of  the  various 
members,  how  tbey  interact,  and  how  to 
counter  the  forces  that  contribute  to  a 
program's  disintegration. 

•  Program  evaluation  provides  the 
evidence  that  newly  developing  Safe 
Communities  need  to  survive.  Information  on 
both  short-term  and  long-term  succeasea  is 
needed,  along  with  a  better  understanding  of 
which  outcomes  are  most  important  to  each 
of  the  participating  members  of  a  safe 
community. 

Teduiology  AppUcationM 
Background 

The  traffic  safisty  community  is 
anticipating  future  increases  in  vehicle  travel 
and  risks  of  crashes,  with  no  such  lunuasei 
in  funding  for  safety  programs.  Police 
agencies,  under  pressure  to  fight  serious 
crime  with  reduced  budgets,  are  allocating 
fiswer  resources  to  traffic-law  enforcement — 
even  though  well-publicized  traffic-law 
enforcement  is  the  proven  key  to  complianoe 
with  safety-based  laws.  With  the  easiest  gains 
already  made,  safety  experts  %riU  nowliave 
to  address  populations  and  problems  that 
have  historically  been  most  difficult  to 
change  (e.g.,  chronic  ofiiandefs,  risk  !■>■». 
rural  residents). 

In  order  to  improve  the  efifectiveness  and 
efficiency  of  safety  and  enforcement 
programs,  ORTk/RED  plans  to  extend  its 
exploration  of  emerging  technologies.  Since 
the  early  1980s,  the  agency  has  evaluated 
equipment  such  as  alcohol  breath-test 
sensors  and  laser  speed-measuring  devices. 
More  recently,  evaluations  have  focused  on 
newer  technologies  such  as  "smart  card" 
drivers  licenses  that  prevent  fraudulent  ID. 
ignition  interlock  devices,  electronic 
monitoring  wristbands  (worn  by  drivm  with 
suspended  licenses)  to  ensure  court-imposed 
driving  restrictions,  and  electronic  vehicfe 
and  driver  identification  systems.  (MrTR/RED 
is  also  monitoring  technology  developments 
such  as  portable  computers  to  assist  police . 
when  entering  crash  or  ticket  citation  data, 
cellular  telephones  for  rescue  calls, 
automated  crash-notification  systems,  and 
photographic  systems  to  automate  ticketing 
for  red-light  running. 

In  recent  years,  electronics  and 
communication  technologies  have  been 
developed  to  improve  hi^ways  and 
vehicles.  Government  agencies  and  the 
private  sector  have  allocated  significant 
resounds  to  develop  an  "Intelligent 
Transportation  Systems"  (ITS).  Their  efforts 
have  focused  on  commercially  appealing 
applications  such  as  congestion  relief, 
navigation  information,  electronic  toll 
collection,  and  onboard  "Mayday" 
communication  systems  for  personal 
security. 

Adaptations  of  these  emerging  technologies 
could  have  «ignifirant  potential  to  aid 
emergency  rescue  services,  crash 
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investigations,  traffic  law  enforcement,  and 
other  ttaffic  safety  effbrtk.  However,  many 
traffic-Mfcty  priorities,  such  as  increasing 
Mfaty  bdt  use  and  reducing  impaired  or 
agpVMiVB  driving,  might  involve  vehicle  or 
drivor-Uoense  technologies  requiring  public 
investment,  vehicle  regulations,  or  court- 
imposed  use — a  contrasting  pafadigm  from 
the  current  ITS  "free-maricet"  perspective 
where  motorists  pay  for  high-tech  services. 

What  We  Have  Learned 

Applied  technology  provides  demonstiated 
benefits  in  safer  driving  behaviors  and 
reduced  crashes.  For  example,  speed 
enfoiOMBaBt  using  photo  radar  reduced 
ialuiy  cn>Im>  by  20  percent  on  Norway's 
rural  roads,  and  Australia's  metropolitan 
roads  saw  20-49  percent  reductions  in  crash 
severity.  At  one  busy  intersection  in 
Maryluid,  red- light  running  was  reduced  by 
27  percent,  by  using  an  automatic  system  just 
Id  mail  wramings  to  violators.  Elsewhere,  the 
riak  of  alcohol  traffic  violations  by  repeat 
uHwidui  u  was  curtailed  by  as  much  as  65 
percent  in  tl>e  Rrst,year,  while  their  vehicles 
were  equipped  with  alcohol  breath  tesliag 
equipment  and  ignition  interlocks. 

Notwithstand i ng  these  possible  benefila, 
the  traffic  safety  community  in  the  U.S.  ktm 
been  reluctant  to  adopt  technology 
applications.  Initial  experiences  with 
automated  speed  enforcement  and  safety-belt 
inlaclocks  have  generated  political 

However,  increasing  public 
I  with  aggressive  driving  and  red- 
;  may  create  a  climate  of  greater 
I  far  carefully  selected 

projects.  Widespread  public 
I  of  traffic  safety  technologies  mil 
I  the  degree  to  which  motorists  are 
ooaviacad  that  these  applications  improve 
~  :  safety,  are  affordable,  reliable,  Cairly 
I  ticket  revenues,  deal  with  laws  or 
t  are  respected  by  the  public,  and 

*t  privacy  protection.  To  help 
)  public's  faaaa  about  polaalial 

>dbliciofa—liQ»    ill In 


Usht 


t  accompany  the  intraduction  of 
tachaology. 

Cuneal  Reaearcfa  and  EvahMtioo 


I  a  laboratory  ptutotype 
I  that  uses  an  infrared  laaerl 
t  alcohol  vapor  within  the  | 
at  of  the  vehicle.  The  if 
I  for  use  at  checkpoints,  i 
r  traffic  environments  to 
I  for  potentially  impaired  drivers. 
'  project  is  developing  a  system  of 
;  for  use  at  checkpoints  that  detect 
vehicle  maneuvers  associated  with  impaired 
driving.  If  tests  are  positive,  the  system  will 
he  AaU  Inted  in  a  subsequent  study  to  assess 
its  ability  to  improve  police  detection  of 
<fainiung  drivers  at  checkpoints. 

Stmtegic  Issues  for  Research  on  Tecfanokcy 
ApplioBtioas 

•  Tbe  ways  in  which  ITS  technology  could 
be  iBpioyed  in  the  service  of  improving 
kaAc  safety  are  currently  not  kno«vn. 
Undoubtedly,  aoaa  ayatams  could  be  applied 
Id  traffic  onforoaanat  at  currently  designed 
(a.f.,  traffic  observation  systems  could  record 


data  on  law-breakers,  speed  monitoring 
devices  could  help  enforce  speed  limits). 
Other  components  would  need  modification 
or  adaptation  to  be  used  for  traffic  safety 
purposes.  And  there  may  exist  traffic  safety 
applications  for  which  existing  products 
cannot  be  modified  to  fit  and  will  require 
new  devefopmental  efforts.  Providing  the 
traffic  safety  community  with  improved 
knowledge  of  tfte  technological  products  that 
exist  or  are  in  development  would  help  foster 
demand  for  and  permit  assessments  of  how 
the  various  technologies  must  be  adapted  in 
order  to  be  applied  to  traffic-saflBty 
applications. 

•  Traffic -safety  technologies  fece  a  number 
of  practical  concerns  with  which  other  ITS 
systems  may  not  have  to  deal.  In  addition  to 
being  able  to  withstand  crash  forces,  safety- 
oriented  products  must  also  resist  tampering, 
jamming,  counterfeiting,  and  other  problems. 
Research  is  needed  to  identify  fectors  that 
will  influence  production  and  deployment  of 
technological  devices  and  to  define  system 
characteristics  that  will  minimize  costs  of 
production,  deployment,  operations,  training, 
and  maintenance  and  will  foster  the 
iatflgration  of  technologies  through  sharing 
oaaBion  hardwars  or  systems. 

•  Development  and  deployment  of  traffic- 
safety  technologies  will  require  increased 
political  support,  executive  leadership, 
institutional  reforms,  legislation,  or 
regulations.  Acceptance  of  these  technologies 
by  the  traffic  safety  community  will  also 
require  considerable  attention  to  various 
critical  concerns  (e.g.,  privacy  protection, 
"tklnting  by  mail.''  aid  other  inatituliaaal/ 
kari  harriers).  Idatifioatiun  of  the 
iaalitutional  partners  and  the  barriers  to  ftiU 
accaptance  and  implementation  of  tiaffic- 
safisty  technologies  will  permit  tbe 
dayolopment  of  strategies  and  action  plans  to 
aniat  states  and  communities  to  make 
neoaaaary  accommodations  for  emerging 
technologies. 

•  Tfaa  ultimate  aHCCaas  of  efforts  to  employ 
now  technologiaa  to  faaprove  traffic  safety 
wfll  depend  on  the  acceptance  and  support 
of  Iha  ^iblic.  SucoaaaM  applications  will 
iWjiiiin  proactive  dialog  with  members  of  the 
pvlic  to  overceaae  (iMiraaany  valid 

t  and  reaanolliaBB.  Accordingly, 
i  is  naadod  to  define  the  nature  and 
t  of  the  public's  cancems  and  to 
)  technical,  legal,  and  administxative 
I  to  gain  pubisc  support  for 
~  striuliaBa  to  tnffic-safety 

Pmpvm  Evalttatioit 

Background 

ORTIt/REO  RMlfaMlf  conducts  evaluations 
in  the  areas  of  lagiriattve  changes, 
enforcement  programs,  and  educational 
programs.  ORTR/lffiD  has  conducted  more 
than  200  program  evaluations.  Evaluatioaa 
are  conducted  on  agency-developed 
oountermeasiue  programs  and  on  selected 
programs  that  are  implemented  at  the  state 
level  or  local  level,  independent  of  the 
agency.  For  example,  ORTR/RED  initiated 
and  evaluated  a  program  in  Baltimore, 
Maryland  to  dotonaiaatho  afiact  of  various 
NHTSA-demlopod  ooanlRBaMures  to  the 
alcohol-relatod  pedeatrian  crash  problem. 


ORTR/RED  also  evaluated  the  impact  of 
California's  upgrade  of  its  safety  belt  use  law 
to  allow  for  primary  (standard)  enforcement 
procedures,  and  an  evaluation  was  recently 
conducted  of  Maryland's  "zero  tolerance" 
BAG  law  for  underage  drivers. 

What  We  Have  Learned 

Evaluatiotu  provide  evidence  of  impact  for 
several  legislative,  enforcement,  education, 
and  other  countermeasure  programs.  As  a 
result  of  past  evaluations,  the  impact  of 
several  important  programs  has  been 
documented  to  provided  guidance  and 
support  for  future  federal,  state,  and  local 
efforts.  Some  of  the  completed  evaluations 
have  documented  the  impact  of  programs 
such  as:  sobriety  checkpoints  and  saturation 
patrols  for  impaired  drivers,  impoundment 
and  forfeiture  laws  for  repeat  offenders, 
license  plate  sticker  laws,  minimum  drinking 
age  (21)  laws,  lower  BAG  Kmits  for  youth.  .08 
BAG  levels  for  adults,  drug  evaluation  and 
classification  (DEG)  procedures,  passive 
alcohol  sensors,  alternative  ride  programs, 
safety  belt  laws,  primary  enforcement 
provisions  of  safety  belt  laws,  child 
passenger  safety  laws,  occupant  protection 
strategies  for  rural  areas,  special  traffic 
enforcement  programs  (STEP)  for  safety  belt 
laws,  enforc»ment  emd  education  efforts  to 
increase  toddler  restraint  use,  motorcycle 
helmet  laws  (and  repeals),  motorcycle  rider 
education  and  training  pragrams,  driver 
education  and  training  pragrams,  pedestrian 
programs  for  young  children  (including 
elementary  school  bus  riders),  publicizing 
insurance  sanctions,  speed  enforcement 
programs  using  radar  and  laser  devices, 
municipal  $p>eed  enforcement  programa, 
emergency  medical  services  training,  self- 
sustaining  traffic  safety  programs,  etc. 

Evaluation  eSorts  span  all  of  the  program 
areas.  Hotvever,  there  are  conatfaints 
involving  limited  staff  and  aionetary 
resources.  One  of  the  key  issues  that  needa 
to  be  addreaaed  in  the  strategic  plan  is  the 
practical  matter  of  deciding  which 
evaluations  to  perform  and  what  level  of 
naources  needs  to  be  available  for  quick 
turnaround  evaluations  of  unexpected  events 
(e.g.  legislation)  occiuring  in  the  states. 

Cuneat  Raaaarch  and  Evaluation 

Recently  completed  evaluations  have 
demonstrated  that:  upgrading  a  secondary- 
enforcement  safety-belt  law  to  standard 
enforcement  leads  to  an  increase  in  belt  uae 
rates  of  about  15-19  percentage  points; 
routine  traffic  enforcement  reduces  crime 
rates,  both  through  police  presence  and  by 
apprafaeadiag  auapects  for  «irhom  warrants 
have  been  iaoiiBd;  and  youth  peer-to-peer 
groups  positively  can  affect  attitudes  and 
behaviors  of  teens  regarding  drinking  and 
driving. 

Gurrent  evaluations  include:  a  national 
evaluation  of  Selective  Traffic  Enforcement 
Programs  (STEPs)  in  20  states;  a  national 
evaluation  of  child  safety  seat  distribution 
programs:  an  evaluation  of  the  repeal  of  the 
motorcycfe  helmet  laws  in  Arkansas  and 
Texas;  an  evaluation  of  why  akohol-relatad 
fetalities  declined  substantially  more  in  5 
•Maa  than  the  rest  of  the  nation;  an 
evaluation  of  the  crash  problem  on  the 
Gapital  Beltway,  and  an  evaluotion  of  the 
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effects  of  the  Section  410  Alcohol  Incentive 
Grant  Program. 

Strategic  Issues  for  Evaluation 

•  Determining  which  programs  and  types 
of  countermeasures  to  evaluate  is  a  question 
of  sotting  priorities.  Gurrent  suggestions  for 
evaluation  projects  include  examining  the 
relative  effectiveness  of  general  deterrent 
legislation  (e.g.,  .08  BAG  limiu)  and  specific 
detenent  legislation  (e.g.,  vehicle 
impoimdment  for  repeat  DWI  offansat)  on 
the  incidence  of  akohol-ralated  crashes. 

•  Anothw  need  is  to  evaluate  the  effect  of 
driver  licansa  points  as  a  sanction  for  safety 
bah  uMlaw  violations. 

•  (Mmt/RED's  ability  to  offar  program 
evaluation  support  to  individual  states  and 
communities  is  limited.  There  are  usually 
mofo  fnogiams  in  need  of  evaluation  than 
ORTR/RED  has  capability  to  aerve.  One 
poasible  method  to  expand  the  numbm  of 
evaluations  that  can  bo  conducted  would  be 
to  help  develop  the  capacitios  of  the  states  to 
pwform  evaluations. 

(FR  Doc.  97-28183  Filed  10-23-87;  8:45  am) 


DEPARTMEIfr  OF  TRANSPORTATION 


pTB  Hnanee  DeehM  Na  3347^ 

Fun  Trainai  Inc.    Operation 
Examplioiv-LlneeofCSX    __    __ 
TranapoftaHofi,  Inc.  and  the  Flovtdn 
Dapanmeni  or  iranaporiauuii 

Pun  TFains,  Inc.  (Ftu  Trains),  a 
noncarrier.  has  filed  a  verified  notice  of 
exemption  nndOT  49  CFR  1 1 50,  Subpart 
D — Exempt  Transactions  to  operate  an 
exctirsion  rail  passenger  s«vice 
pursuant  to  trackage  rights  granted  by 
CSX  Transportation.  Inc.  (CSXT)  and 
the  Florida  Department  of 
Transpcntation  {FOOT)  over         -i, 
approximately  241  miles  of  their  lines  of 
railroad  between  MP  1034  at  Hialeah. 
FL.  and  MP  793.5  at  Poinciana.  FL.  The 
transaction  was  scheduled  to  be 
consummated  on  October  1, 1997. 

On  October  31, 1996,  and  January  6, 
1997,  Fim  Trains  and  its  corporate 
parent.  First  American  Railways.  Inc. 
(First  American),  entered  into  an 
agreement  with  CSXT  entitled 
"Trackage  Rights  Agreement"  and  an 
agreement  with  FDOT  entided 
"Operating  Agreement"  (collectively, 
the  Agreements).  Pursuant  to  the 
Agreements.  CSXT  and  FDOT  will  grant 
Ftin  Trains  exclusive  overhead  tradkage 
rights  over  their  rail  properties  to 
operate  a  privately  funded  excursion 
passenger  train  to  be  Imown  as  the 
"Florida  Fun  Train."  The  Agreements 
are  for  a  5-year  term  with  an  option  to 
renew  for  another  5-year  term,  subject  to 
Amtrak's  right  to  operate  intercity  rail 


passenger  service,  the  rights  of  publicly 
funded  government  agencies  (or  their 
agents)  to  nm  passenger  service,  the 
rights  of  others  to  operate  high  speed 
passenger  service,  and  CSXT's  right  to 
run  freight  service  over  these  lines. 
Amtrak  will  supply  locomotives  and 
craws.  Firat  American  and  Ftu  Trains 
will  )oindy  and  severally  assimie  the 
obligations  established  imder  the 
Agreements. 

Pun  Trains  will  provide  a  one-way 
and  a  rotind-trip  entertainment  service 
between  Hollywood  and  the  Poinciana, 
FL  areas,  ofi^ing  deltuce  coach 
accommodations,  food  and  beverage 
service,  and  on-board  entertainment  No 
SOTvice  will  be  provided  to  intermediate 
points  in  compedtion  with  the  service 
presendy  provided  by  Amtrak  or  Tri- 
Coimty  Commutw  Rail  Authority  and 
no  Joint  ticketing  arrangements  will  be 
available,'  

This  nodce  is  filed  imder  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  A  petitttm  to  revc^  the 
exemption  undw  49  U.S.C.  10S02(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  nvaka  will  not 
automatically  stay  the  transaction.  An 
original  and  10  copies  of  all  pleadings, 
reforring  to  STB  Finance  Docket  Na 
33472,  must  be  filed  with  the  Stirface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Branch,  1925  K 
Street,  N.W..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  )ohn.D. 
Hefher,  Rea,  Cross  &  Auchincloas.  Suite 
420, 1920  "N"  Street.  N.W., 
Washington.  DC  20036. 

Decided:  October  IB.  1997. 

By  die  Board.  David  M.  Kopachnlk. 
Director,  Office  of  Procoodinga. 
VaraoB  A.  WUUuia, 
Secratoiy. 
[FR  Doc.  97-27972  Filed  10-22-47;  S.-4S  am] 


ACTION:  Notice  and  request  for 
comments. 


DEPARTMENT  OF  THE  TREASURY 

liilefiMl  Revenue  Sefvic9 
[PS-A2-0SI 

Prapooed  Collection;  Conunent 
Retjuest  for  Regulatton  Project 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 


<  Conomently,  Fun  Trains  filed  a  Moticm  to 
Dismiss  for  Lack  of  Jurisdiction,  asaafting  that  tbe 
proposed  service  is  outside  the  Board's  Jurisdiction 
as  ■  wholly  intrastate  excursion  rail  passengar 
service.  The  entire  Board  will  address  the 
jurisdictional  issue  raised  by  the  motiga  to  dismiss 
in  a  sufaaequeot  decision. 


The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L  104-13  (44  U.S.C  3506(c)(2XA)). 
Currently,  die  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation.  PS-52-93  (TD  0659). 
Gasoline  and  Diesel  Fuel  Excise  Tax; 
Registration  Requirements  ($$48.4062- 
2,  48.4101-1,  48.4101-2,  48.6427-6.  and 
46.6427-9). 

DATES:  Written  comments  shotdd  be 
received  on  or  before  December  22. 1997 
to  be  assured  of  consideration. 


Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Waahingttm.  DC  20224. 

KM  nimNa  ■•xwiiation  contact: 
Reqtiests  for  additional  iilformation  or 
copies  of  the  information  collection 
shotdd  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

■iirri  rMnmnT  ■mnMHTinn 

"nth:  Gasoline  and  Diesel  Fuel  Exdae 
Tax;  Registration  Raqtiirements. 

QMB  Number.  1545-1418. 

Regulation  Project  Number.  PS-SS- 
93. 

Abstract:  This  regulation  relatea  to  the 
taxes  on  gasoline  and  diesel  fiiel  and 
affacts  cwtain  blenders,  enteren, 
industrial  users,  refinen,  terminal 
operators,  throughputters,  and  certain  . 
persons  that  sell,  buy,  or  use  diesel  fuel 
for  a  nontaxable  use.  The  regidation 
provides  guidance  on  registration, '  -■ 
notification,  and  recortikiseping 
requirements  which  enable  the  IRS  and 
taxpayers  to  verify  that  the  proper 
amoimt  of  tax  is  reported,  excluded, 
refimded,  or  credited. 

current  Actions:  There  is  no  change  to 
this  exiting  regulation. 

Type  of  Review:  Extension  of  a 
currenUy  aj^iroved  collection. 

Affected  Public:  Btuiness  or  other  for- 
profit  organizations,  brms,  and  state, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
322,550. 

Estimated  Time  Per  Respondent: 
Varies. 

Estimated  Total  Animal  Burden 
Hours:  36385. 
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The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiunos  and 
tax  return  informadon  a  e  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Coniments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  infotm^on 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approwd:  October  17. 1M7. 
GaiTtek  K.  Shev. 

ntS  Reports  CharanceOfficmr. 

|FR  Doc.  97-28164  Filed  10-22-97:  8:45  ami 


UMTED  STATES  INFORMATION 
AGENCY 

Coll«g*«id  Univwaily  Atmiattons 
PiuyiMfi  (CUAP) 

NODCS — Revised  Request  for  Proposals 
(RFP).  This  notice  amends  the  RFP 
published  on  October  2. 1997,  providing 
for  assistance  awards  by  the  Office  of 
Academic  Programs  of  the  United  States 
Information  Agency  to  support  firee 
trade  and  mar£et  economies,  and/or  the 
environment  and  sustainable 
development  The  RFP  is  amended  to 
include  Israel  as  an  eligible  country  for 
proposed  bilateral  and  trilateral 
pro^acti.  The  RFPs  closing  date  remains 
January  16, 1998.  Potential  applicants 
shoiild  raisr  to  the  RFP  published  on 
October  2. 1997  for  full  details  about 


applying  for  assistance  awards  under 
this  RFP. 

FOR  FURTHER  MFORMATION  CONTACT: 
Office  of  Academic  Programs;  Advising, 
Teaching,  and  Specialized  Programs 
Division;  College  and  University 
Affiliations  Program  (CUAP),  (E/ASU), 
Room  349,  U.S.  Information  Agency, 
301  4th  Street.  S.W.,  Washington,  D.C. 
20547,  phone:  (202)  61»-5289.  fax:  (202) 
401-1433.  Send  a  message  via  Internet 
to:  affiliat9usia.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  includes  more  detailed  award 
criteria:  all  application  forms;  and 
guidelines  for  preftaring  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  download  a  solicitation  package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  hom 
USIA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  receive  a  solicitation  package  via 
fax  on  demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureeu's  "Grants  Information  Fax  on 
Demand  System,"  which  is  accessed  by 
calling  202/401-7616.  Please  request  a 
"Catalog"  of  available  dociunents  and 
order  numbers  when  first  entering  the 
system. 

Please  specify  "College  and 
University  Affiliations  Program  Officer" 
on  all  inquiries  and  correspondence. 
Prospective  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  College  and  University 
Affiliations  Program  staff  or  submitting 
their  proposals.  Once  the  RFP  deadline 
has  passed.  Agency  staff  may  not 
discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

NotificatioB 

Final  awards  cannot  be  made  until 
funds  have  bean  appropriated  by 
Congress,  allocated  and  committed 
through  intamal  USIA  procedures. 

Oatod:  OctobOT  15, 1997. 
■ahertL..Ear«a. 

Deputy  Associate  Director  for  Educational 

and  Cultural  Affain. 

[FR  Doc.  97-28067  Filed  10-22-97;  8:45  am] 


UMTED  STATES  INFORMATION 
AGENCY 

FrMdom  Support  AdJunior  Faoul^ 
DewelopiiMnt  Ptoqcmii 

ACTION:  Request  for  proposals. 


SUMMARY:  The  Acadonic  Exchanges 
Division,  European  Branch  of  the 
United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
AfEairs  announces  an  open  competition 
for  an  assistance  award.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  apply  to 
develop  and  administer  a 
comprehensive  faculty  and  curriculum 
development  program  for  82  young 
faculty  from  Russia,  Ukraine  and 
Kazakhstan  who  will  be  affiliated  at 
accredited  colleges  and  universities 
throughout  the  United  States  in  the 
following  fields:  business 
administration,  economics,  educational 
administration,  environmental  studies, 
)oumalism,  law,  library  science, 
political  science,  psychology,  public 
policy,  public  adininistration,  sociology, 
architecture  and  urt>an  planning, 
cultural  anthropology,  history, 
linguistics,  philosophy,  literature,  and 
American  studies. 

It  is  the  intent  of  USIA  to  provide 
participants  with  high  quality  programs 
designed  to  meet  their  specific  academic 
and  professional  needs,  within  the 
parameters  of  the  JFDP,  and  to  promote 
long-term  sustained  interaction  between 
and  among  participants.  U.S.  faculty 
and  their  home  and  host  institutions. 

USIA  anticipates  awarding  one  grant 
for  this  program.  Should  an  applicant 
organization  prefer  to  work  with  other 
organizations  in  the  implementation  of 
this  program,  USIA  prefers  that  a 
subcontract  arrangement  be  developed. 
USIA  will  entertain  separately 
submitted  proposals  for  joint  program 
management,  but  the  proposals  must 
demonstrate  a  value-added  relationship, 
and  must  clearly  delineate 
responsibilities  so  as  not  to  duplicate 
efforts. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pub.  L  87-256,  as  amended, 
also  known  as  the  Fulbright-Hays  Act 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increese  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *  *  *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •  •  •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  Cor 
the  program  cited  above  is  provided 
through  the  Freedom  Support  Act 


Federal  Register  /  Vol.  62,  No.  205  /  Thut«<tey.  October  23,  1997  /  Noticeg 


55319 


Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outiined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

Announcensent  Title  and  Number 

All  communications  with  USIA 
concerning  this  RFP  should  rafiar  to  the 
aimouncement's  tide  and  reference 
niunber  E/AEE-98-04. 

Deadline  for  Prqweale 

All  copies  must  be  received  at  the 
U.S.  Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Thursday, 
Januarys,  1998.  Faxed  dociunents  will 
not  be  accepted  at  any  time.  Documents 
postmarked  by  the  due  date  but  received 
at  a  later  date  will  not  be  accepted. 
Grants  should  begin  in  March  1998. 
FOR  FURTHER  MFORMATKM  CONTACT:  The 
Academic  Exchanges  Division, 
European  Branch.  E/AEE,  Room  248. 
U.S.  Information  Agency,  301  4th  Street, 
S.W.,  Washington,  D.C.  20547, 
Telephone:  (202)  205-0525.  Fax:  (202) 
260-7985,  E-mail:  treed#usia.gov,  to 
request  a  Solicitation  Package 
containing  more  detailed  information. 
Please  request  required  application 
forms,  and  standard  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget 

To  Downloed  a  SoUdtatieB  Package 
^^iBlemel 

The  mitire  Solicitation  Package  may 
be  downloaded  from  USIA's  wehsite  at 
http://www.usia.gov/education/r^. 
Please  read  all  information  before 
downloading. 

To  Receive  a  SfJkitatkm  Package  VU 
Fax  oo  Deaaand 

The  entire  Solicitation  Package  may 
be  received  via  the  Bureau's  "Grants 
Information  Fax  on  Deojand  System", 
which  is  accessed  by  calling  202/401- 
7616.  Please  request  a  "Catalog"  of 
available  documents  and  order  numbers 
when  first  entering  the  system. 

Please  specify  USIA  Pro-am  Officer 
Jill  Jarvi  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Segister  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deedline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  appHcants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

Sabaussione 

Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  nine  copies  of 


the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/AEE-98-04. 
Office  of  Grants  Management,  E/XE. 
Room  326,  301  4th  Street,  S.W., 
Washington,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Siunmary"  Mid  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Piirsuant  to  die  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversify"  shoidd  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnidfy,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  phjrsical 
challenges.  Apphcants  am  strongly 
encour^ed  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content  Please  refer  to  the  review 
criteria  imder  the  'Support  for  Divwsify' 
section  for  specific  suggestions  on 
incorporating  diversify  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy",  USIA 
"shall  take  appropriate  steps  to  provide 
opportunities  for  partidpetion  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

SUPWJgWTAIWf  sronMATiOM; 


Development  Program  (JFDP)  is 
intended  fo  provide  opportiinities  for 
young  hcidfy  with  great  potential  as 
scholars  and  instructors  in  their 
disciplines  to:  (1)  upgrade  their 
knowledge  of  the  subjects  they  teach;  (2) 
acquire  new  teaching  skills  and 
methodologies;  (3)  produce  new 
curricula;  and  (4)  develop  profassional 
contacts  and  initiate  institutional 
linkages  for  their  home  institutions. 

llie  selected  organization  will 
administer  the  U.S.  components  of  the 
Junior  Faculfy  Development  Pn^ram 
QFDP).  Oversees  components,  such  as 
recruitment  and  selection  of  JFDP 
participants,  will  be  fecilitated  in  Russia 
by  the  Moscow  Fulbright  Representative 
Office,  in  Ukraine  by  USIS  Kylv's 
Exchanges  Office  and  in  Kazakhstan  by 
USIS  Ahnafy. 

GnideUnae 

Programs  must  comply  with  )-l  visa 
regulations.  Pleese  refer  to  ;Ht>gram 
specific  guidelines  (POGI)  in  the 
Solicitation  Package  for  further  details. 
Administration  of  the  program  must  be 
in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  end  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget 

Drafts  of  all  printed  materials 
developed  for  this  program  should  be 
submitted  to  the  Agency  for  review  and 
approval.  All  official  documents  should 
highlight  the  U.S.  government's  role  as 
program  sponsor  and  funding  source. 
The  USIA  requests  that  it  receive  the 
copyri^t  use  and  be  allowed  to 
distribute  the  material  as  it  sees  fit 


The  Freedom  Support  Act  Jimior 
Faculfy  Development  Program  will 
provide  a  one-year,  non-degree  program 
of  guided  research,  curriculum 
development,  course  auditing,  course 
instruction  and  practical  internships  for 
approximately  47  Russian,  25  Ukrainian 
and  10  Kazakh  young  faculfy.  All 
participants  are  expected  to  be  placed  at 
U.S.  host  institutions  under  the 
mentorship  of  American  facuHy 
members  in  their  respective  academic 
disciplines.  The  Junior  Faculfy 


Propoeed  Budget 

Organizations  must  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidance  in  the 
Solicitation  Paduige.  Awards  may  not 
exceed  $2,133,000.  Administrative  and 
indirect  cost  should  not  exceed  20%  of 
the  total  grant  award.  Grants  awarded  to 
eligible  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
progranL  There  must  be  a  summary 
budget  as  well  as  a  breakdown  reflecting 
both  the  administrative  budget  and  the 
program  budget  For  further 
clarification,  applicants  may  provide 
seperate  sub-budgets  for  each  program 
component,  phase,  location,  or  activify 
in  onler  to  fecilitate  USIA  decisions  on 
funding. 

Allowable  costs  for  the  program 
include  the  following: 
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(1)  General  Pnxpam  Costs. 

(2)  Participant  Oasts. 

(3)  Administrative  Costa. 
Please  refer  to  the  Solicitation 

Package  for  complete  budget  guidelines 
and  ftwmatting  instructions. 

Review  Procoa 

USIA  will  acimowledge  receipts  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  gxiidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USLA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  Eastern  Europe  and  NIS  ACEairs 
and  USIA  post  overseas,  where 
appropriate.  Proposals  may  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agoicy  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Afhirs.  Final  technical 
authority  for  assistance  awards  (giants 
or  cooperative  agreements)  resides  with 
the  USIA  grants  officer. 

Review  Critarie 

Technically  eligible  applications  will 
be  competitively  revievrad  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  Development  and 
Management:  Proposals  should  exhibit, 
originality,  substance,  precision, 
innovation,  and  relevance  to  Agency 
mission.  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  cleeriy  demonstrate 
how  the  organization  will  meet  the 
program's  objectives.  A  detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 


2.  hiultiplia- Effoct/Impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages.  Proposals 
should  also  include  creetive  ways  to 
involve  students  in  their  U.S. 
communities. 

3.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of; 
diversity. 

4.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants.  Prop>osed  per.onnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
prof^nun  or  project's  goals. 

5.  Follow-on  and  Alumni  Activities: 
Proposals  should  provide  a  plan  for 
continued  follow-on  activity  (without 
USIA  support)  which  insures  that  USLA 
supported  programs  are  not  Lotated 
events. 

6.  Project  Evaluation:  Proposals 
should  iixJude  a  plan  to  evaluate  the 
program's  success,  both  during  the  after 
the  program.  USIA  recommends  that  the 
proposal  include*  draft  survey 
questionnaire  or  other  technique,  plus  a 
description  of  methodologies  that  can  be 
used  to  link  outcomes  to  original  project 
objectives.  Award-receiving 
organizations/institutions  mil  be 
expected  to  submit  intermediate  reports 
ahsx  each  project  component  is 
concluded  or  quarteriy.  whichever  is 
less  frequent. 


7.  Cost-effectiveness  and  Cost 
Sharing:  The  overhead  and 
administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  maximize  cost  sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funcUng 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  an  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

NotifictioB 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  cotnmitted 
through  internal  USIA  procedures. 

OpIioB  for  Renewab 

Subject  to  the  availability  of  funding 
for  FY  1999  and  FY  2000,  and  the 
satisfactory  performance  of  grant 
programs,  USIA  may  invite  grantee 
organizations  to  submit  proposals  for 
renewals  of  awards. 

Dated:  October  15. 1997. 
Kohert  L.  Earla, 

Deputy  Associate  Director  for  Educational 

and  Oihural  Affairs. 

|FR  Doc  97-Z806S  Filed  10-22-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
conlaina  edUorial  coneclions  ol  previoualy 
published  Presidential.  Rule.  Proposed  Rule. 
and  Notice  documents.  These  conectfans  are 
prepared  by  ttw  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
iaaued  as  signed  documents  and  appear  in 
the  apprephale  docuHNOl  catogoiies 
elaewhere  in  the  i 


DEPARTMEHT  OF  ENERGY 

Fadaral  Enaryy  Regulalory 
Commission 

P>oelHt  No.  RP97-14»«iq 

U-T  Offahora  Systam;  Notics  of 
PropoMd  Ghangss  in  FERC  Qm  TarWr 

Cotrection 

In  notice  document  97-27191 
appearing  on  page  53616,  in  the  issue  of 
Wednesday.  October  15, 1997.  make  the 
following  correction: 

On  page  53616.  in  the  second  column, 
the  Docket  No.  shoidd  be  as  set  forth 
above. 


DEPARTMBIT  OF  THE  INTERIOR 
mnos  Of  swnsos  Mining  rtsciamMMn 


WCFRPwtSaO 

PW)  043  FORI 

Msrytand  RoguMtofy  ProQfMH 

Ctxiection 

In  proposed  rule  document  97-24986. 
appearing  on  page  49183.  in  the  issue  of 
Friday,  September  19, 1997,  make  the 
following  correction: 

On  page  49183.  in  the  third  column, 
under  SUFPLEMENT  ART 
INFOKMATION,  in  the  second 
paragraph,  in  the  11th  line,  "rescue" 
should  read  "recuse". 


r,~'<y ''v  ly  ."g'w*    ■■■' ■  .1. 1  tj^ 
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Part  II 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  3600,  et  al. 
Strengthening  the  Role  of  Fathers  in 
Palilic  Housing  Famliies;  Proposed  Rule 
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O^AfmiBfT  OF  HOUSING  AND 
URBAN  OEVELOPMBfT 

24  CFR  Parts  5,  MO,  W4. 964,  and  9W 
{Doctot  Na  FR-40t7-A-O3] 
f«N2S77-AB« 

In 

;  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTKM:  Advance  notice  of  proposed 
mlemaking:  Notice  of  withdrawal. 


stranQtbaninQ  Itte  Rola  of  Fi 
Public  Houalng  FmMm 


f :  The  Department  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  the  subject  of 
"Strengthening  the  Role  of  Fathers  in 
Public  Housing  Families"  on  July  30, 
1996  (61  FR  39812).  with  a  45-day 
comment  period.  The  ANPRM  iavited 
public  comments  on  measures, 
practices,  and  authorizations  to  local 
public  housing  agencies  in  support  of 
efforts  to  encourage  absentee  parenlK. 
especially  but  not  necessarily  limited  to 
at»entee  fathers,  to  play  a  more 
responsible  social  and  economic  role  in 
the  lives  of  families  in  PHA-owned  or 
assisted  developments.  Upon  review  of 
comments  received  in  response  to  that 
Ahff*RM.  the  Department  has 
determined  that  it  is  unnecessary  to  go 
forward  with  a  regulatory  change  at  thiy 
point,  but  that  the  puiposes  described  In 
the  ANPSM  and  in  dais  Notice  would  be 
best  MCTud  by  proceeding  with  the 
development  of  less  formal  guidance 
material,  described  below. 


IMTes:TheANraMo■dleflli^8ct•f     . 
"Strengthening  the  Role  of  Fathan  m 
Public  Houaiag  Faoiilies,"  publwhed  a«i 
^y  30. 1986  at  61  FR  39612  is 
withdraws  as  o<  October  ^.  1987. 


pon  HiRnaw  arowM^wow  oowwcr; 
Richard  A.  TVsbdhutn.  TedMicri 
AssistaBce  and  Planning  Division,  HUD, 
Room  4236.  451  Sevmith  Street  SW, 
Waahiagton.  DC  20410-5000.  telepbaae 
(202)  706-3642  (this  is  not  a  toU-fcae 
Bonbar).  A  telecoaifflonications  device 
for  hearing-  and  apaach-inpairad 
persona  (TTY)  ia  airailatilii  at  l-aas- 
877-8339  (Federal  Information  Relay 
Services).  (This  is  a  toll-free  nuaabar.) 

'ARV  arowunow: 


The  Department  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  the  subject  of 
"Strengthening  the  Role  of  Fathers  in 
Public  Housing  Families"  on  July  30, 
1996  (61  FR  39812),  with  a  45-day 
comment  period.  HUD  received 


coRiments  &om  32  entities,  most  of 
-  which  were  State  or  local  housing 
agencies,  and  the  substance  of  those 
comments  is  summarized  below.-In 
addition  to  comments  received  in 
response  to  the  ANPRM,  HUD  convened 
a  roundtabie  discussion  on  this  subject 
in  early  September  1996,  in  which 
knowledgeable  housing  professionals 
and  academics  shared  their  thinlring  on 
BMasures  that  would  encourage  more 
responsible  roles  for  fathers,  and  that 
would  facilitate  reuniting  pubhc 
housing  families. 

The  comments  on  the  ANPRM  and 
comments  and  observations  bom  the 
roundtabie  generally  suggest  that  a 
formal  rulemaking  might  be 
unnecessary,  and  in  the  absence  of  a 
compelling  need  for  regulatory  action, 
the  Department  has  determined  not  to 
proceed  with  publication  of  a  Proposed 
Rule  at  this  time.  Therefore,  consiolant 
with  the  maiority  of  the  comments  on 
the  ANPRM  and  the  draft  proposed  rule, 
and  with  the  recommendations  of  the 
roundtabie,  HUD  will  sponsor 
development  of  a  "best  practioas'* 
guidebook  or  source  book  for  use  in 
local  fatherhood  initiatives.  HUD.  or  a 
contractor  under  HUD  supervision,  will 
visit  a  sufastanlial  number  of  sites—; 
probably  12  to  15  locations  begiimii^ 
with  and  ia  addition  to  the  known 
programs  in  Baltimore  and  Hartfoid — to 
gather  informatian  en  best  pradioaa. 
procedasss,«ltailwlas,  and  sinailar 
progran  sianienfs  or  components  of 
local  programs  compatible  with  the 
Oapvtmant's  goal  of  strengthening  the 
lole  of  folhers  in  puUic  housing 


gathered  In  the 
course  of  (ka  site  visits,  information 
developed  from  tha  loundtaUa  and . 
oonunents  on  the  ANPIIM.  and  any 
allMr  information  that  becomee 
a«ailabla.  HUD  will  develop  a 
guidebook  or  source  book  of  aaatariak 
for  PHA  mansgrrii  planning  a 
fatherhood  imtiative.  The  matarials  in 
this  guide  or  source  book  will 
emphasize  "how-  to"  information  on 
program  modules  or  components  that 
can  be  raplicatad.  as  opposed  to 
nanatiwa  daacriptions  or  case  studies; 
case  stndiM  are  expected  to  be  used  for 
illustrative  purposes,  but  are  not  to  be 
the  principal  focus  of  the  research 
prajact  or  the  resulting  guide  or  source 
ho6k. 

Using  inputs  from  the  roundtabie  and 
the  best  practices  study.  HUD  wiU  iMe 
contracted  resources  to  develop  an 
Implementation  Guide  and  a  training 
package  for  use  by  PHAs  electing  to 
develop  and  implement  a  "fiatluHrhood 
initiative." 


The  Guide  would  be  a  compendium 
of  ciurent  thinking,  reflecting  but  not 
duplicating  the  best  practices  material 
referenced  above,  that  would  be  useful 
to  bousing  authorities  in  initiating  a 
local  program  to  «KXHuage  or  facilitate 
fathers' flaying  a  more  positive  and 
responsible  role  in  public  housing 
families  and  communities.  The  training 
and  implementation  component  is 
expected  to  include  a  short  video  to 
introduce  HUD's  interest  in 
strengthening  the  role  of  fathers  in 
public  housing  families,  suitable  for  use 
with  tenant  groups  and  HUD  field  office 
staff  as  well  as  PHA  personnel.  It  will 
also  include  detailed  lesson  plans  and 
training  materials  for  program  manaoen 
at  the  PHA  and  project-site  levels. 

to  Puhlic  CowniHiits 


n.inJDI 

on  dw  ANPRM 

In  drafting  the  Advance  Notice  of 
Propoaed  Rulemaking,  HUD  assumed  an 
initial  goal  of  reuniting  bmihes  and 
bringing  absent  fathers  back  into  their 
childrenia  homes.  Responses  to  the 
ANPRM  and  explicit  comments  in 
HUD's  roundtabie  suggest  that  the 
ANPRM  blurred  necessary  distinctions 
among  several  important  goals.  These 
include,  at  least.  (1)  facilitating  the 
return  of  absentee  fathers  to  their 
famiUes;  (2)  encouraging  men  who  are 
living  intarmittently  or  clandestinely 
with  their  public  housing  families  to 
come  forward  and  assert  a  responsible 
social  and  financial  role;  (3)  assuring 
that  estranged  parents  accept  financial 
responsibility  for  their  children  in 
public  housing;  and  (4)  making  it 
possible  for  absentee  fathers  to  connect 
or  re-cennect  with  their  children  in 
public  housing  communities. 

By  snbsuming  these  (and  probably 
other)  reasonable  goals  under  a  general 
statenwat  of  support  for  "re-ujiiting 
families."  the  ANPRM  assumed  an 
active  PHA  rote  in  areas  and  issues  that 
generally  are  beyond  the  authority  and 
the  capacity  of  local  housing  agencies. 
HUD  recognizes  that  the  program 
oudined  in  the  ANPRM  requirad 
consider^e  refinement  TIm 
Department  recognizes  that  many  of  the 
activities  that  would  go  into  a  local 
program  for  strengthening  the  role  of 
fathers  and  encouraging  Others  to  play 
responsible  roles  in  their  children's 
growth  and  development  fall  more 
appropriately  within  the  capacity  and 
responsibility  of  social  service  agencies 
outside  the  housing  authority. 

Thdiefore,  any  further  initiative  in 
this  area — including  the  proposed  best 
practices  guide  and  implementation 
package — ^will  necessarily  place  less 
emphasis  on  a  presumed  role  Cor  a 
housing  authority.  This  Notice  identifies 
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PHA  actions  or  activities  already 
authorized  in  statute  and/or  regulation 
that  can  be  employed  to  further  the 
goals  described  in  the  ANPRM.  The 
proposed  best  practices  guidebook  will 
address  additional  measures  that  f^an  be 
undertaken  by  a  PHA  and/or  another 
service  agency  or  contractor,  and  the 
implications  of  such  measures  for  PHA 
management,  including  fiminrifll 
management 

The  ANPRM  invited  comments  on 
several  specific  items,  and  most 
respondents  commented  on  most  of 
those  elements.  Those  conunents  are 
summarized,  under  the  subject  area 
heading  of  the  ANPRM  that  is  addressed 
by  the  comment  as  follows: 

1.  To  the  extent  that  it  may  be 
necessary  to  encourage  responsible 
behavior  by  an  absent  parent,  HAs 
would  be  encouiaged,  but  not 
necessarily  required,  to: 
■  a.  Provide  a  priority  fm  transfer 
among  HA  properties; 

Sumnmry:  Tne  vast  majority  of 
respondents  pointed  out  that  PHAs 
already  have  the  latitude  to  permit, 
authorize,  or  require  transfers  amoi^ 
their  properties,  and  that  such  policies 
are  spelled  out  in  tenant  selection  and 
assignment  plans;  no  furth«-  regulation 
should  be  necessary. 

Response:  HUD  accepts  these 
conunents,  and  acknowledges  that 
transfer  poUcies  are  best  left  to  local 
decision-making.  HUD  %vill  continue  to 
examine  the  desirability  or  practicality 
of  including  in  a  transfer  policy  explicit 
recognition  of  requested  transfers  that 
would  result  in  a  family's  better  access 
to  day  care,  or  more  convenient  access 
to  employment  or  job  training, 
especiaUy  in  cases  involving  a  returning 
parent. 

b.  Offer  a  priority  for  a  Section  8 
certificate  or  voucher  (consistent  with 
the  principles  of  the  Family  UnificatioB 
program); 

Summary:'Moat  respondents  were 
opposed  to  Federal  preferences  in  any 
guise,  including  this  one.  Several 
comments  suggested  that  a  preferraice, 
especially  a  new  preference,  was  unfair 
to  applicants  already  on  waiting  lists, 
some  for  several  years.  Other  conuMOlB 
made  the  point  that  oOering  public 
housing  residents  a  priority  for  Section 
8  placement  creates  vacancies  in  public 
housing. 

Response:  HUD  accepts  these 
criticisms,  and  does  not  plan  to 
emphasize  use  of  tenant  selection 
preferences  to  further  the  goals 
described  in  the  ANPRM. 

c.  Exempt  from  rent  determinations 
the  iitcremental  irnxune  of  the  returning 
parent  for  a  period  of  up  to  three  years 
without  adverse  effect  on  the  HA 's 


eligUulity  fitr  operating  subsidy  under 
thePFS. 

Summary:  Income  disregards,  rent 
forgiveness,  and  rent  credits  elicited 
more  conunent  than  almost  any  other 
part  of  the  ANPRM.  Only  two 
respondents — both  state  housing 
agencies — opposed  incentives  of  this 
kind,  and  several  respondents 
recommended  expansion  of  PHAs' 
latitude  to  disregard  incremental 
income  from  a  new  job,  income  from  a 
second  job  or  second  wage-earner 
(whether  a  new  bniily  member  or  not), 
or  any  earned  income. 

Response:  Under  section  402  of  the 
1996  Continuing  Resolution.  PHAs  are 
permitted  to  adopt  (^tional  earned 
income  deductions  in  determining 
adjusted  income  (but  are  not  eligible  for 
commensurate  increases  in  eligibility 
^  ftH'  operating  subsidy);  this  provision 
was  extended  in  section  201  of  the 
D^Mrtment's  1997  Appropriations  Act 
and  is  in  effect  at  least  through 
September  30.  1997  pending  additional 
legislation. 

In  addition,  the  Department's 
recently^ublished  Optional  Earned 
Income  Exclusions  Final  Rufe, 
published  May  5,  1997  ^2  PR  24334), 
permits  PHAs  to  adopt  an  exclusion  for 
earned  ioQome;  PES  C^Mrating  Subsidy 
will  not  increase  to  cover  rental  income 
reductions  resulting  bom  such 
exclusions,  but  will  allow  a  PHA  that 
achieves  net  increases  in  rents  from 
earned  income  to  maiotoin  eligibility  for 
sidisidy  up  to  u  amount  equal  to  the 
PFS  oper^ing  subsidy  sbortfell  (see  also 
the  Interim  Rule  on  Performance 
Funding  Sjrstem — Incantives.  published 
in  the  Federal  Kegialar  on  September 
30. 1996  61  FR  51178). 

2.  To  obtain  any  bemafits  or  iiHxntives 
offered  by  an  HA  program,  a  returning 
parent  would  be  required  to  enter  into 
a  formal  agreement  iw  oontzoct.  biitding 
him  or  ha- to  comply  with  the 
requaements  of  the  HA  lease  and  to 
make  and  honor  coaan^ments  to  family 
members  and  to  the  HA  coamaumty. 
HUD  requested  pubhc  comments  on  the 
nature  of  such  an  offeement,  and  on  the 
range  of  obligations  that  could 
reasonably  be  demanded  of  a  returning 
parenL  Should  HUD  create  a  model 
form  of  agreerrtent  for  this  purpose?  Are 
there  certcdn  mittimtua  requirements 
that  HUD  could  itaaize,  and  permit 
HAs  to  make  additions  to  reflect  heal 
interests?  Or  should  HAs  be  given 
maximum  latitude  to  develop  their  own 
standards  and  agreements? 

Summary:  Responses  to  this  item 
were  nearly  as  varied  as  comments  on 
income  disregards,  ranging  from  specific 
recommendations  for  contract  language, 
to  suggostioqs  that  all  die  requirements 


for  positive  parental  behavior  are 
already  written  into  marriage  vows  and 
lawful  marriage  ought  to  be  a  major  goal 
of  fetheihood  initiatives. 

Response:  HUD's  first  conclusion  is 
that  the  ANPRM  was  too  narrowly 
focused  to  hava  iatooduced  this  subject 
as  a  contract  bttweeu  die  PHA  and  a 
returning  parmit/fether.  As  was 
corrocdy  pointed  out  in  the  comments, 
the  PHA  already  has  a  lease  widi  the 
subject  family,  and  if  a  returning  father 
joins  that  household,  he  becomes 
subject  to  that  lease.  If  there  is  another 
agreement  securing  additional  ri^ts  or 
privileges  beyond  those  of  the 
leasehold,  that  apaanMnt  would  be 
between  the  pragsHs  paiticipant— the 
returning  parent  pmsiimahly — and  the 
service  agency  manapag  the  fetherhood 
program.  That  servios  agsncy  may  or 
may  not  be  a  PHA;  expariences  related 
at  HUD's  roundtabksiviastod  that  in 
many  cases,  if  not  naaai  aftan,  the 
service  agency  would  no(  be  a  PHA.  but 
a  wholly  separate  community  services 
entity  whose  cliontele  could  include 
PHA  &miliesbat«aiMaat  be  limited 
to  PHA  fnmiHM  HaaiAslMtoe  and  the 
enforcement  of  any  ancb  additional 
agreement  and  the  nafe  of  banefits 
secured  by  the  agssanaeat — 
employment,  ea^rfoynnnt  counseling. 
job  training,  behavior  comselii^ — 
would  be  entirely  between  the 
signatories;  neither  HUD  nor  the  PHA 
need  necessarily  be  involved  in  that 
agreement 

HUD  anticipates  diat  die  'iiest 
practices"  study  wiH  devalop  a  variety 
of  agreements  and  coapoaants  of 
agreements  from  which  aowrice 
providers,  including  any  PHAs  that 
elect  to  manage  thair  awn  fediarhood 
initiative,  can  devalap  s^mamente 
suited  to  their  ipnrific  ailnalions. 

A  second  major  ahsanatfon  is  that 
particularly  in  the  caakant  of  lotumii^ 
parents  and  rr  uniliat  iwnbns, 
agreements  between  jia  rfnaiilmi  parent 
and  the  service  aganqraM  necessarily 
secondary  to  an  apasnsaat  between  tha 
public  housing  Isanaheldui  imd  the 
absentee  parent  If  the  perant  or 
grandparent  b  living  in  puMic  hinising 
with  the  childran.  dten  as  a  practical 
matter,  diat  person  w8l  exert  far  more 
influence  and  conlnil  than  the  PHA  or 


the  service  agency 
which  the 
re-esteblishes  a 
diildren. 

This  observation 
several  comments  to 
restoring  an 
household  is  not 


Ibe  terms  under 
establishes  or 
with  the 


to 
Ibat 
toa 
agood 


idea;  sometimes  the  best  resolution  is 
for  the  absentee  to  remain  absent  HUD's 
goal  in  Sostoing  local  fediearhood 
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initiatives  is  to  facilitate  plans  that  will 
enable  absentee  parents,  especially 
fethers,  to  establish  or  re-establish 
positive  social  and/or  aconomic  links 
with  their  children,  but  HUD  also 
recognizes  that  any  such  links  must  be 
mutually  agreeable  to  the  absentee  and 
the  custodial  parent 

Siunmary:  There  were  specific 
comments  to  the  efEect  that  HUD  and/ 
or  the  PHAs  should  encourage,  or  even 
require,  lawful  marriages  as  part  of  this 
effort. 

Response:  The  policies  and 
authorizations  incident  to  this  initiative 
are  intended  to  facilitate  the 
establishment  or  re  establishment  of 
positive  social  and  economic  links 
betwreen  absentee  parents  and  their 
children  in  public  housing 
communities;  any  explicit  prescription 
concerning  linkages  or  relationships 
among  adult  residents  is  beyond  the 
scope  of  HUD  rulemaking. 

3.  HUD'S  position  is  that  participants 
must  be  subject  to  admissions  screening, 
to  assure  the  rest  of  the  community  that 
the  new  or  re-foining  family  member 
would  not  constitute  any  special  threat 
to  the  peace  and  quiet  of  the 
neighborhood. 

Summary:  Respondoits  were  nearly 
unanimous  in  fisvor  of  rigorous 
screening  of  all  applicants,  including 
persons  joining  or  re-joining  resident 
families. 

Response:  HUD  will  instruct 
developers  of  subsequent  guidance 
material  to  make  explicit  that  housing 
authorities  have  the  right  to  review  and 
to  reject  persons  proposing  to  join  (or  re- 
join) resident  Eamilies,  irrespective  of 
the  applicant's  relationship  to  the 
resident  family  or  of  any  prior  leasehold 
interest  enjoyed  by  that  person:  if 
someone  has  left  the  household,  return 
is  not  necessarily  automatic. 

SumiTiary:  Several  comments 
suggested  that  there  was  an  apparent 
conflict  between  the  "one-strike" 
provisions  of  section  9  of  the  Housing 
Opportunity  Program  Extension  Act  of 
1996  (Pub.  L.  104-120,  approved  March 
28, 1996)  (the  "Extension  Act")  and  out- 
reach efforts  to  engage  absentee  parents 
in  public  hoasii«  communities. 

Response:  HUD  has  reviewed  those 
comments  and  the  cited  statute,  and  is 
of  the  opinion  that  there  is  no  conflict 
between  this  initiative  and  the 
Extension  Act  Section  16(e)(2)  of  the 
Extension  Act  sets  forth  several 
exceptions  to  the  Extension  Act's  rule 
that  Public  Housing  authorities  must 
.  deny  assistance  to  persons  who  have  a 
pattern  of  use  of  a  controlled  substance 
or  a  pattern  of  abuse  of  alcohol  that 
intafores  with  the  health,  safety,  or 
right  to  peacefiil  enjoyment  of  the 


premises  by  others.  The  Extension  Act 
states  that  in  determining  whetherltr 
deny  occupancy  or  assistaiice.  a  hoiniiny 
antfaority  may  consider  whether  aa 
individual: 

(A)  Has  mooasa&iliy  complatod* 
supervised  drug  or  alcohol  rehabilitation 
program  and  is  no  longer  engaging  in  the  use 
of  a  c»ntroUed  substance  or  abuse  of  alcohol 
(as  appticable);  or 

(B)  Has  otherwise  been  rehabilitated 
succ— aftilly  and  is  no  longer  engaging  in  the 
use  of  a  controlled  substanoa  or  abuse  of 
alcohol  (as  applicable);  or 

(C)  Is  participating  in  a  aupervised  drug  or 
alcohol  rahabiUtation  program  (as  applicable) 
and  is  no  longer  engaging  in  the  illegal  use 
of  a  contioUad  substance  or  abuse  of  alcohol 
(as  applicable). 

For  purposes  of  screening  tenants 
who  would  join  or  re-join  public 
housing  resident  households,  the  PHA 
should  take  into  consideration  an 
applicant's  participation  in  a 
Fatherhood  Initiative.  Where  that 
services  or  counseling  program  includes 
a  substance  abuse  counseling 
component,  the  housing  authority  may, 
but  is  not  required  to,  accept  that  as 
compliance  writh  the  rehabilitation 
provisions  of  the  one-strike  limitations 
in  section  16(e)(2),  and  permit  an 
exemption  from  the  prohibitions  of 
sections  6(r)  and  16(e)(1)  of  the  United 
States  Housing  Act  of  1937  (1937  Act). 

In  addition  to  screening  for  admission 
or  re-admission  to  residency  in  a  public 
housing  community,  the  issue  of 
screening  for  acceptance  into  an 
employment,  job  training,  or  other 
social  service  program  was  subsumed  in 
the  ANPRM's  reference  to  "screening." 
In  response  to  comments  on  the  ANPRM 
and  information  shared  at  the 
roundtable,  the  Department  recognizes 
that  criteria  for  participation  in  a 
services  program  are  not  necessarily  the 
same  as  tenant  selection  criteria.  HUD 
anticipates  that  the  best  practices  study 
will  include  a  variety  of  selection 
factors  and  screening  techniques  from 
which  service  providers,  including  any 
PHAs  that  elect  to  manage  their  ovm 
btherhood  initiative,  can  develop 
procedures  siiited  to  their  specific 
situations. 

4.  Rehuning  parents,  or  a  parent 
newly  accepting  a  responsible  role  in  a 
family,  would  be  required  to  participate 
in  a  parenting  and/or  counseling 
program.  To  the  extent  that  some 
returning  parents  may  have  been 
involved  in  domestic  violence  or  abuse, 
such  counseling  or  training  must  have 
been  completed  before  admission  or  re- 
admission  to  the  HA  housing.  Parenting 
training  or  counseling  would  be 
allowable  badget  costs  for  the  HA. 


Summary:  Respondents  were 
generally  in  favor  of  (tarent  training  and 
co«tnsel^ig,  and  net  necessarily  liraitsd 
to  new  or  retiuning  parents,  but  several 
PHAs  objected  to  the  suggestion  that 
such  services  could  be  operated  or 
financed  by  the  housing  authority. 

Response:  HUD's  response  is  to 
remind  all  concerned  that  certain  PHA- 
provided  tenant  services  and 
management  of  external  services  are 
already  allowable  costs  under  PFS 
procedures,  at  least  to  the  extent  that 
such  services  are  part  of  an  approved 
Family  Self  Sufficiency  plan  under 
section  23  of  the  1937  Act 

Where  participation  in  a  parenting 
class,  anti-abuse  counseling,  or  any 
other  sort  of  behavior  counseling  is  a 
component  of  a  non-PHA  service 
agency's  program,  the  PHA  has  the 
latitude  to  accept  or  reject  an  applicant 
for  admission  (or  re-admission)  to 
public  housing,  irrespective  of  the 
applicant's  participation  in  the  training 
Of  counseling  program,  in  accordance 
with  the  PHA's  tenant  selection  and 
screening  policies  or  procedures. 

5.  The  Hartford  Family  Reunification 
model  includes  an  explicit  requirement 
that  returning  parents  be  and  remain 
free  of  substance  abuse,  including 
provisions  for  pre-admission  testing  and 
subsequent  random  testiitgfbr 
substance  abuse.  Testing  is  at  the 
expense  of  the  housing  authority.  HUD 
is  interested  in  public  comments  on 
such  drug  abstinence  and  drug  testing 
requirements  and  policies. 

Summary:  As  stated  in  the  ANPRM, 
the  discussion  of  drug  abstinence  and 
dnig  testing  unfortunately  blurs  the 
distinction  between  public  housing 
residency  versus  participation  in 
employment,  training,  and  services 
programs.  Responding  housing 
authorities  were  nearly  unanimous  in 
opposition  to  substance  abuse  testing 
requirements  for  returning  fathers 
(although  a  few  comments  were  positive 
toward  universal  substance  abuse 
testing).  Negative  comments  cited  issues 
of  discrimination  against  a  partictdar 
segment  of  PHAs'  clientele,  the 
inappropriateness  of  PHAs'  involvement 
in  medical  processes,  PHAs'  lack  of 
capacity  to  manage  or  operate  a 
substance  abuse  testing  or  identification 
program,  and  the  costs  of  such  an 
undertaking. 

Response:  Where  a  service  provider 
operates  a  fatherhood  initiative  that 
includes  a  substance  abuse  testing 
component,  existing  regulations 
authorize  PHAs  to  take  into  account  the 
results  of  testing  for  controlled 
substances  in  screening  potential 
residents,  including  parents  seeking  to 


re-establish  residency  with  their 
fiBunilies. 

PHAs  can  also  condition  cmitinued 
rant  abatement  or  income  disregard 
benefits  on  a  resident's  successful 
(wrticipation  in  an  employment, 
training,  or  services  program,  including 
success  in  abstinence  from  controlled 
substances  where  that  abstinence  is  a 
condition  of  the  program. 


Ostad:  October  17, 1997. 


KavteKaanaei  MarchaMii, 

Acting  Assistant  Sacretaiyfor  PuUic  and 
Indian  Housing. 

(FR  Doa  97-28080  FUed  10-22-97;  8:45  am] 
■axaai  oooE  4ti«-M-p 
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Una  consbudion; 
buialin  nuinbannQ  and 


Panwanani  raaidanrw  status 


RULES  QO»IG  jMTO 
ffFECT  OCTOBER  23, 
1M7 


AGMCULTURE 


tamporary  removai; 
puWshad  10-23^7 

NATIONAL  LABOR 
RELATIONS  BOARD 

Prooadural  rulaa: 
OaUcoNacten; 
aunMMoaBva  oiuoi  ana 
Fadaral  Inoofne  tax  rofcmd 
oSaat;  pubiahad  10-23-S7 

COMMENTS  DUE  NEXT 


dua  by  10-27-87; 
publishad  8-2647         ^ 

AGRICULTURE 
DEPARTMBfT 

Grants  and  cooperativa 
agiuuiHaiits  to  State  and 
local  gowammants, 
univaraities,  hoapitats,  and 
oMiar  non-profit 
Ofganizations;  corrwnants 
dua  by  10-28-97:  publishad 
8-29-97 


CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Grants  and  cxxiperative 
agreements  to  State  and 
local  governments, 
universities,  hospitals,  and 
other  non-profit 
organizations;  comments 
dua  by  10-2847;  pubiahad 
8-2947 

DEFENSE  DEPARTMENT 

Civiiwi  hetflh  wd  madeal 
program  of  untfuniiad 
(CHAMPUS): 


Loan  and  purchase  prograna: 
wnaaf^  waa  graav,  noe  ano 
ufiiand  cuSon,  producMow 


Qnnia  and  coopaiBttxa 
local  gowammanli^ 


pubMhad  10-2347 


SipadaKy  cropa;  Impoft 


oawr  non-pmii 
organizalions;  oommar^s 
dua  by  10-2847;  pubiahad 
ft2947 


CHAMPUS  dual 

aacapion  lor  part-ama 
phyiician  ampioyaaa  of 


Air  (luaMly  mplainanMlon 
plana;  approval  and 


oommaras  dua  by 
102747;  pubiahad  9>2S- 
97 


Expert 


oiwwwanla  dua  by  10-27- 
97;  pubiahad  8-2847 

Qrania  and  oooperalMa 

aofaaraanla  to  Slala  and 
local  gowaiTMnants, 


other  norvpfoil 


MaiylMid:  pubiahad  9^347 

Hazantoua  waslaa: 

undaiground ' 


ragulatfona: 
Oalanaa  prtarihas  and 


dua  by  102S«7:  pubiahad 
S2947 


conw>aias  due  by  10-91- 
97;  pubiahad  10-147 


9-2»«7 
Su|)arl^^nd  program: 
oiand 


OrianlBl  kui  ly;  oonmiaraa 
dua  by  10^-97; 
pubiahad  8-2647 


Tirade 


10- 


Fiuilaand 


2347 
HEALTH  AND  HUMAN 


-        ^      ■«  — * 
raa  oraza  ana 

Coata  Rica;  commenls 

dua  by  10-2747; 

pubiahed  9-25-97 


Uruguay  Rourid  Agraemarta 
Act(URAA): 
Ankdunping  and 

luuaaiMaBiiu  duiaa; 

oontormanca  and  Fadaial 

raguMory  ralonn; 

commanta  due  by  10-27- 

97;  pubiahad  9-^47 


whan  aducaional 
inaikikona  iai  to 
raquvamama;  paymanla 
and 


tutanants  dua  by  10- 
2747;  pubiahad  8-28- 
97 


Corpa 
Danger  aonaa  and  laaliiclad 


products: 

Famphur  pubiahad  10-23- 
97 


102347 


zinc;  pubiahad 


and  jpiay,  pubiahad 
102»«7 
Sponaor  name  and  address 


Tree  aaaialanoe  program;  CFR 
part  ramovad;  comments 
due  by  1O2&07;  pubiahad 
9-2947 

AGRICULTURE 


A«ancy 


AManicluna.  Aianlic 
siworaaan,  Maanac  oHaan, 
^     wd  AHentic  shaifc 


by  1027-97;  pubiahad  8- 
2847 
Cvtibawi.  GuM.  and  Souttt 


Tree 


A^jnafms  mc,  puDMnso 
102347 
Food  for  human  conaumpion: 
maianf  aiajprnment^^^ 
Olatary  ingradtonts,  ntMr, 
premarital  noliicaion; 
pubiahad  0-2347 
Foodlabaing— 
Oiatary  aupplamaras; 
nukMonal  support 


due  by  102947; 
9-2947 

AGRICULTURE 


procedure;  pubiahad  0- 
2047 


Rural 
Badric  loans: 

standards  and 

lor  malertals 
and  tuiisliuclK)n— 

Speciicaiora  and 
drawinga  tor  24.9/14.4 
kV  owaihead  dnaSmion 


Qui  ol  Mntoo  and  Souft 
AWarak  coastal 
migratory  yielagir 
raaourcas;  Lommanti 
dua  by  102947; 
pubiahed  101447 
Ocean  and  caaatal  resource 


Bay,  PoM 
LootaMl  to  Cedar  PoinL 
MD 
Correction;  commenia  dua 

by  103147;  pubiahad 

10247 

EDUCATION  DEPARTMENT 

Graras  and  cooperabve 
mreements  to  State  and 
local  govemmerts, 
uniwarsilios,  hospitals,  and 
'  non-proit 


Thunder  Bay  Maional 
Marine  Sanctuary; 
comments  due  t>y  10 
3147;  pubiahed  7-23- 
97 


due  by  10^007;  pubished 
8-2947 

BCRGY  DB>ARTMENT 

Grants  and  cooparatwe 
agreements  to  State  and 
local  goverrvnents, 
universities,  hoapilals,  and 
ottier  non-proN 
organizations,  commente 
due  by  10-2087;  pubiahad 
02097 
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BfVmONMENTAL 
PWOTfcCllUN  AGENCY 
Air  poiulion;  standards  of 
pertormance  for  naur 
stationary  sources: 

Test  methods  and 
performance 


^k^EDERAL 


changes  and  technical 
corrections;  comments 
due  by  102747; 
published  8-2747 

Air  quaMy  implementation' 
plans;  approval  and 
promulgation;  various 
States: 

New  Mexico;  commeras  due 
by  102747;  fBbiahed  9- 
2097  ' 

Pennsylvania;  commenls 

due  by  102947; 

pubished  9-2947 
Vaginia;  comments  due  t>y 

10-2007;  pubiahad  10- 

1447 
Clean  Air  Act 
Add  rain  program— 

SaNur  dioaide  opt  iaa; 

due  by  102747; 

pubished  02&47 
Grants  and  cooperaiva 
agreements  to  State  and 
local  governments, 
urWveraitios.  hospitals,  and 
otfier  non-proit 
organizaions;  comments 
due  by  10-2847;  pubished 
6-2007 

Hazardous  waste  program 
atMhorizabORs: 
Texas;  comrweias  due  tiy 
1027-07;  pubished  012- 
97 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  nnr 


Radio  stafons;  table  of 
assignments: 

Hawai;  comments  due  t>y 
102747;  published  01I- 
97 

TalawiaiuM  broadcasting: 

Ai*«ncad  television  (ATV) 


Oi|Bal  television  service; 
State  and  tocal  zoning 
and  land  use 
restrictons;  preemption 
authority:  comments 
due  by  10-3047; 
pubished  0247 

FEOBtAL  ELECTION 


Reports  t>y  political 
committees: 

Campaigrweiated  receipts 
and  disbursements; 
reconfng,  reporting,  and 
report  filing;  comaients 
due  by  102747; 
pubiahed  O2047 


Grante  and  cooperative 
agieamante  to  State  and 
focal 


othoi  noivprolit 
oiganizateMs;  commente 
due  by  1(^2007; 
8-2047 


Cyfomazme;  comments  dae 
by  10-2097;  pubished  «- 
2947 

Oesroedipham;  oommerts 
dua  by  1O2047; 
pubiahed  8-2047 

Paraquat;  comments  dua  by 
10-2047;  pubiahad  020 
97 

\Aaclozoin;  comments  daa 
by  10-27-97;  pubiahed  O 
27-87 


EXEOmVE  OFRCE  OF  THE 


Drag  Canteal  Peiey 


Qranteand  cooperaiva 
agreements  to  State  and 
local  governments. 
unMsrsiies.  hospitals,  and 
other  norvproit 
arganizations;  comments 
due  by  10-2847;  pubished 
8-2947 


GiarCs  and  cooperative 
agreements  to  State  and 
local  governments, 
unwersites.  hospaals.  and 
other  rKxvproit 
arganizalions;  comments 
due  by  10-2047;  pubished 
02947 


KTKM 
Grams  arvl  cooperaliva 
agreements  to  Stete  and 
local  governments, 
universilies,  hospitials.  and 
oater  nort-proit 


due  by  10-2047;  pubished 
O2007 

HEALTH  ANDHUHAN 


Faad  and  Drug 


Animal  drngs.  faads.  and 
related  products: 


oommeias  due 
by  10-2847;  pubiahad  7- 
3007 


Drag 

manutoduring.  procesaing, 
packing,  or  holdmg;  current 


good  manufacturing 
prackces.  comments  due  by 
10-2747;  pubished  7-2947 
Protockon  of  human  aubiects: 
tofonned  conaant  for  use  of 
inveskgational  dnjgs  and 

procedures  for  personnel 
in  certain  battlefield  or 
combat-related  situakons; 
comments  due  by  10-20 
97;  pubished  7-3147 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Stock  grartts: 

Grants  arxl  coopuniwa 
agreements  to  SteM  and 
local  governments, 
universities,  fiospilate.  and 
ottier  norvproit 
organizakorts;  comments 
due  by  10-2047; 
published  8-2947 
Grants  and  cooperative 

agreements  to  State  and 

local  governments. 

universibes,  hospitels.  and 

other  norvproit 

Ofganizakons;  comments 

due  by  102647;  pubi^ied 

02947 


Ervlangered  and  thraatoned 


Recovery  plans— 
ChaienangD 


103I47: 
147 


10- 


Grants  and  cooperative 
agreements  to  State  and 
local  governments,  ' 

urawarsiies,  twapitals.  and 
non-proN 


due  by  1O2047;  pubished 
O2047 


kical  gowammaiait 
universities, 
other  non-profit 
organizatiorts:  commente 
due  by  10-2847;  pubitfiad 
O2047 

LBMLSBIVICeS 
COf«PORATI0N 


and  mercy  kMng; 
comments  due  by  10'3047; 
published  O3047 
Cost  standards  and 
procedures;  convnents  due 
by  102047;  pubished  O 
2947 

NATXMAL  ABMMAUTICS 
AND  SPACE 


Grants  and  oooperakve 
agreements  to  State  and 
local  governments, 
unteaiates,  hospitals,  and 
other  fwn-proit 


dua  by  102047;  pubished 
02947 

NATIONAL  AROMVeS  AND 


Grante  and  cooperative 
agreements  to  State  and 
local  govemmenls. 


other  non  prokt 


due  by  102047;  pubiahad 
02947 

NATIONAL  FOUNDATION 


Arte 

Grante  and  oooperakve 
agraamawte  to 
tocN 


olhar  nofvprofit 


COOPERATION  AGENCY 


Grants  and  coaparakwe 
agreements  to  State  and 
tocal  govommeras, 
universikes.  hoapkals,  and 
other  norv-proAt 
organizations;  commanta 
due  by  1O2047;  pubished 
02947 

JUSTICE  DEPARTMENT 

Grams  and  cooperative 
agreemente  to  State  and 
local  gtMamments, 


due  by  10-2097;  pubiahad 
02947 

NATIONAL  SCIENCE         ^ 

Grante  and  cooperakve 
agreemente  to  State  and 


other  norv^Hoit 


due  by  102097; 
02947 


due  by  103047; 
pubished  10347 


okter  nor>-profll 
organizakorts;  comroertfs 
due  by  102847;  pubiahad 
O2047 

LABOR  DB»ARTMBIT 

Grante  and  cooperakve 
agreemente  to  State  and 


.TKM 

and  cooperakwa 
agreeiinjiiu  to  State  and 
local  govammeras. 
universikes.  hospitels.  and 
ottior  (X)n-prollt 
organizabona;  commente 


VI 
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due  by  l&-2»«7:  putiishad 
8^9-97 

STATE  O^ARTMBIT 

Gnnti  andi 

agnamanl*  to 

iocai  govwiviMMilB, 


ottwr  non-proM 
nfjBnJTtliom,  conwnenls 
diM  by  10-28-97;  published 
8-29-97 

transpohtation 


Qiard 

Ports  Mid  wfltaffiMBys  MiBly! 

SL  CWr  Rk«r,  iHnponry 

ipMd  knli  ftducMon; 

umwwiO  due  by  10-28-' 

97.  pubiahed  8-29-97 

RegaBn  and  marine  parades: 

Head  ol  tw  Souii  flowing 


by  lO^-«7:  publahed  9- 
2647 


tai  to  meet 
peynwnis 
and 


coiwnants  due  by  tO- 
27-97:  pubialied  8-28- 
97 

thanspoivtation 


Grants  and  i.ucipa»<i>w 
local  gowenvnania. 


ottiar  Nan-praCt 


due  by  10-2847;  pubNahad 
8-2»«7 

AIXM 


Ainwuitliiiiasii  dvectives: 


comments  due 
by  10-27-97;  published 
10-1-97 

AMiua:  comments  due  by 
10^-67;  puUiahed  10-1- 
97 

BriHah  Aaroipace, 
uumments  due  by  10^- 
97;  published  10-1-97 

Eufooopter  France; 
oommants  due  by  10-27- 
97:  pubMwd  8-2fr«7 

McOonnel  Oouylas; 
comments  due  by  10-27- 
97;  publahed  9-15-87 

flaw  rnper  miusi,  mc, 
comments  due  by  10-30- 
97:  publahed  8-22-97  ■ 

Puritaivfienneti  Aero 
Systems  Co.;  tumments 
due  by  1(K31-97: 
puMahad8^»«7 

RayViaon;  comments  due  by 
10-27-97;  published  10-1- 
97 

Ctaaa  E  atrapacet  comments 
due  by  10^-97;  publahed 
9-11-97 

Qui  of  Manoo  higfi  oNshora 


by  10^-07;  publahed 
9-11-97 


thansportation 

OEPAIVTMBrr 


andlraMc 


RailroedAiigNvay  projects 
and  reimbursement  tor 
rairoad  woifc  on  Federal- 
aid  highway  proiects; 
comments  due  by  10-27- 
97;  published  8-27^7 

TIUNSPORTATION 
OEPARTIIBIT 


Motor  vehicle  safety 


Ocrupent  crash  prolacliot^- 
imehor  impact;  oca^mt 


due  by  10^-97; 
publahed  8-2647 

TWAIHI'OW  I ATWM 
DEPAfnMEKT 


General  puipoae  ooelRQ 
procedures 


by  10^1-97; 
publahed  10-1-97 


Alcohol, 

eaciso  taxes: 
Posing  of  signs  and  * 

of  handguns:  commer4a 


due  by  10-27-97; 
publehed  8-27-97 

TREASURTO^AimiBfT 


Income  taxes: 
Qualitiod'  retirement  plara; 
remedial  amendment 
period:  comments  due  t>y 
10-3047;  publahed  8-1- 
97 

UNITED  STATES 
MFORMATiON  AGENCY 
Grants  and  cooperative 

apieeiiKiiil  i  to  Stale  and 

locai  governments, 

unMaraities,  hospitals,  and 


due  by  10-2847;  publahed 
8^947 

VETERANS  AFFAIRS 


Giania  and  uiopeiative 
agreements  to  Stale  and 
local  governments, 
unwersities.  hospitals,  and 
other  norvproM 
organizations;  commerCs 
due  by  10-2847;  publahed 
8-2947 


education: 


Educattorari 


fai  to 

racpAaments;  peyments 
suspension  and 
discontinuance; 
comments  due  by  lO- 
2747:  publahed  »20- 
97 


to  know... 

if  any  changes  have  bean  made  to  the 
Code  of  Federal  Reguialions  or  what 
documents  have  been  put>ltshed  in  the 
Federal  Regislef  wittiout  reading  ttw 
Federal  Register  every  day?  if  so,  you 
may  wish  to  stJbscribe  to  the  USA 
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diat  the  otiline  and  printed  vetsiins  of  the  CTX  wiD  be 
released  ccncmendy. 
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Class  E  airspace:  ccnrection.  55458 
raOPOaCD  RULES 

Airworthiness  directives: 
Pratt  k  Whitney  Canada.  55364-55365 

Fadaral  Communlcationa  Commiialon 

RULES 

Personal  communications  services: 
Licenses  in  C  block  (broadband  PCS) — 
Installment  payment  financing,  55348-55357 
»oae>RULEs 
Personal  communications  services: 
LioHues  in  C  block  (broadband  PCS)— 
llMiilhnent  payment  financing.  55375-55380 

Fadaral  Dapoalt  Inauranoa  Corpofatton 


Risk-based  capital: 
Small  business  loan  obligations:  transfers  with  recourse, 
55490-55493 

Fadaral  Enargy  Ragulatory  Commiaaion 


Environmental  statanmts;  availability,  etc.: 

AMR  Pipeline  Co..  55398-55399 
Applications,  hearings,  determinations,  etc.: 

Natural  Gas  Pipeline  Co.  of  America,  55398 

Union  Electric  Ca  et  al.,  55398 

Fadaral  Maritkna  Oonvniaalon 

Nonccs 

Meetings:  Sunshine  Act,  55401-55402 

Fadaral  Mina  Safety  and  Haalth  Raviaw  Commiaaion 

RULES 

FraedfMn  of  Infonnatioo  Act;  implementation.  55332-^5336 


Covonment  POTformance  and  Results  Act: 
Strategic  plan  for  1997-2002  FYs;  availability.  55430 

System 


Banks  and  bank  holding  mmpanj^ff- 
Change  in  bank  control.  55402 


Formations,  acquisitions,  and  meigers,  55402-55403 
Permissible  nonbanldng  activities,  55403-55404 
Meetings:  Sunshine  Act,  55404 

Fadaral  Trada  Commiaaion 
Nonces 

Premerger  notification  waiting  periods;  early  terminations. 
55404-55406 

Flah  and  Wlidlifa  Sarvloa 

PROPOSED  RULES 

Endangered  and  threatened  spedes: 

Topeka  shiner,  55381-55388 
NOTICES  ^- 

Migratory  bird  hunting: 
Federal  Cartridge  Co.;  tungsten-polymer  shot  approval  as 
nontoxic  for  waterfowl  himting;  application 
approval,  55417 

Food  and  Drug  Admlniatratlon 

RULES 

Food  for  human  consumption: 
Food  labeling — 
Dietary  supplemoits  and  conventional  foods;  nutrient 
content  claims:  high  potency  and  antioxidant 
d*^  finitions  and  use  of  sugar  fiee  claims;  correction, 
55331 
Nonces 
Agency  information  collection  activities: 

Proposed  collection:  comment  request,  55408-55409 
Meetings: 
Grasaxwts  regulatory  partnership  workshop.  55410 


NOTICES 

Environmental  statements:  notice  of  intent: 
Tahoe  National  Forest.  CA.  55389 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  55406-55407 

Qrain  Inapaction.  Padtsra  and  Stodcyarda  Adminiatration 

NOTICES 
Meetings: 
Oain  Inspection  Advisory  CtHnmittee,  55390 

Health  and  Human  Sarvicaa  Dapartmant 

See  Centers  for  Disease  OHatrol  and  PreventicHi 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  NaticMial  Institutes  of  Health 

Health  Cara  Financing  Adminiatration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
NOTICES 

Agency  information  collection  activities: 
Submissicm  for  OMB  review;  comment  request.  55410 

Houdng  and  UrtMn  Davalopmant  Dapadmant 

Nonces 

Grant  and  cooperative  agreement  awards:       . 
Lead-baaed  paint  heard  control.  55416 


Federal  Register  /  Vol.  62.  No.  206  /  Friday.  Octpber  24.  1997  /  Contents 


(kants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  55416 

Immigration  and  Naturalization  Oarvica 


Nonimmigrant  classes: 
Treety  trader  and  investor  aliens;  E  classificatioQ 
Correction.  55458 
Nonces 

Agency  information  collection  activities: 
Submissim  for  OMB  review;  ccanmcnt  request.  55419- 
55421 

Indian  Aflaira  Buraau 


Land  and  wato^ 
Indian  highway  safety  program;  competitive  grant 
selection  criteria.  55331-55332 

Inapactor  Qanaral  Office,  Health  artd  Human  Sarvicaa 


Social  Security  Act: 
Pennissive  exclusion  authority;  implementaticHi  criteria, 
55410-55412 


See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  Surfece  Mindng  Reclamation  and  Enforconent  Office 


Antidumping: 
Vector  supocomputers  from — 
Japan.  55392-55393 

Juatioe  Dapartmant 

See  Immigration  and  Naturalization  Sovioe 

See  Prisons  Bureau 


See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  revievr.  commait  request,  55421- 
55423 

Land  Managsmant  Buraau 


Coal  leases,  exploration  licenses,  etc.: 

Montana,  55417-55418 
Committees:  establishment,  roiewal,  termination,  etc.: 

Southeast  Oregon  Resource  Advisory  Council.  55418 
'Realty  actions:  nles,  leeses,  etc: 

Arizona:  correction,  55418-55419 

Mina  Sawty  and  Haanh  Fadaral  RavMw  Commiaaion 
See  Federal  Mine  Safisty  and  Heelth  Review  Commission 

isaoorMi  Arviwaa  arw  nacoroa  Aommisvauon 

Ncnces 

Agency  records  schedules:  availability,  55430-55431 

Mail  II  11  ■  I   f^^m^MA  III,  til    i      a    il  I  I  I    I  f  i  1     II  ll  II  M 

NBDOTMN  uraon  uraon  auii  is  iis  u  auun 
^teetings;  Sunshine  Act,  55431 


nanonai  rvgnway  i  laiuu  oawiy  Aanfumsuauon 
Nonces 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles 
Importaticm  eligibility;  determinaticms,  55452-S5453 
Motor  vehicle  theft  prevention  standards:  exemption 
petitions,  etc.: 
Saab  Cars.  USA.  Inc..  55453-55454 

nanonai  aiauuns  or  snanoaroa  am  TacrwKMogy 

NOTICES 
Meetings: 
Polymer  nanocomposite  flammability  technology 
cooperative  resoorch  consortium,  55393 

National  Institutaa  of  HaaWi 

NOTICES 

Meetings: 
National  Cancer  Institute,  55412-55416 
National  Heart,  Lung,  and  Blood  Institute.  55414 
National  Institute  of  Allergy  and  Infectious  Diseases. 

55415 
Naticmal  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  55414-55415 
National  Institute  of  Neurological  Disorders  and  Stroke, 

55414-55415 
Scientific  Review  Center  Special  RTnpK>«i«  Panel.  55415- 

55416 

nauonai  ucwiic  ana  Amioeiinani;  Aonenwaaon 


Flshoy  conservation  and  management: 

Atlantic  swonlfish,  55357-55362 

NMtheestem  United  States  fisheries — 
Summer  floimder,  55362-^5363 
Nonces 
Environmoital  statements;  availability,  etc.: 

Makah  Tribe:  gray  whale  harvesting,  55393-55394 
Permits: 

Endangered  and  threetened  spedes,  55394-55395 

National  Sdanoa  Foundation 
Nonces 
Meetings: 
Engineering  Educadon  and  Centais  Special  Emphasis 
Panel,  55431 


Meetings.  55431 

pianuiiai  lacntacai  iiininnaiion  aarvioa 
NOnCES 
kteetings: 
Advisory  Boerd.  55395-55396 


Nonces 
Meetings: 
Naval  Academy.  Boerd  of  \^sitors,  55396 

Nudaar  Ragulatory  Commission 

NOTICES 

Environmental  statonents;  availability,  etc.: 

Consumers  Enogy  Co..  55433-55434 
Meetings: 

Commercial  nuclear  reectors  operaticm:  integrated  review 
of  assessment  processes,  55434-55435 


VI 
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Reactor  Safeguards  Advisory  Committee,  55435 
Site  decommissioning  management  plan;  sites: 

Removals  from  list — 
Consumers  Energy  Co.;  meeting,  55435-55436 
Applications,  hearings,  determinations,  etc.: 

Entergy  Gulf  States.  Inc..  55432-55433 

Postal  Sarvioa 

Nonces 

Meetings;  Sunshine  Act.  55436   >,   ->^^  t  - 

PrssJdantiai  Documanta 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.: 
Digital  Television  Broadcasters.  Advisory  Committee  on 
Public  Interest  Obligations  of;  amendment  (EO 
13065).  55329 

Priaona  Buraau 
Noncca 

Environmental  statements:  notice  of  intent: 
Scranton.  PA;  U.S.  penitentiary  construction,  55421 

Public  Haalth  Sarvica 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Sacurtttaa  and  Exchanga  Commiaaion 

Self-regulatory  organizaticMis;  proposed  rule  changes: 
American  Stock  Exchange.  Inc..  55442-55443 
Chicago  Stock  Exchange.  Lqc,  55443-55448 
Philadelphia  Stock  Exchange.  Inc..  55448-55450 

Applications,  hearings,  determinations,  etc.: 
Emerald  Funds.  55436-55437 
Integrity  Life  Insurance  Co.  et  al..  55438-55440 
Old  Mutual  South  Africa  Equity  Trxist  et  al.,  55440- 

55441 
Public  utility  holding  company  filings.  55441-55442 

Social  Sacurtty  Admlniatration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  55450-55451 

Surface  Mining  Reclamation  and  Enforoamant  Offlca 

p«toPoaa>  RULES 

Abandoned  mine  land  reclamation;  enhancement.  55365- 
55366 

SurfMa  Tranaportallon  Board 

NOTICES 

Agreements  under  sections  5a  and  5b;  applications  for 
approval,  etc: 

Middlewest  Motor  Freight  Bureau,  Inc.  55454-55455 
Railroad  operation,  acquisition,  construction,  etc: 

St.  Lawrence  &  Atlantic  Railroad  Ca,  55455 
Railroad  services  abandonment: 

CSX  Transportation.  Inc.  55456 

Thrift  Supaofiaion  Ofllca 

RULES 

Ri8k4>ased  capital: 
Small  business  loan  obligations;  transfers  with  recourse, 
55490-55493 


Transportation  Dapartmant 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 


Organization,  functions,  and  authority  delegatiou: 
Federal  Aviation  Administrator;  secretarial  succession, 
55357 
PROPOaS)  RULES 

Privacy  Act;  implementation,  55380-55381 

Treasury  Dapartmant 

See  Comptroller  of  the  Currency 

See  Thrift  Supervision  Office 

United  Stataa  Enrictunant  Corporation 

NOTICES 

Meetings;  Simshine  Act,  55456 

Valsrana  Affairs  Dapartmant 

NOTICES 

Agency  information  collection  activities: 
Sulmussion  for  OMB  review;  comment  reqiiest,  55455- 
55457 


Separata  Parla  In  Thia  laaua 

Parti 

Environmental  Protection  Agency,  55460-55488 

PartM 

Department  of  the  Trees\uy.  Comptroller  of  the  Currency, 
and  Federal  Deposit  Insurance  Corporation,  and  Office 
of  Thrift  Supervision,  55490-55493 


Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
q>pears  in  the  Reeder  Aids  section  at  the  end  of  this  issue. 


Electronic  BuHatin  Board 

Free  Ekctronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


PulHlc  Laaw  Electronic  Notification  Sarvica 

Free  electronic  mail  notification  of  newly  enacted  Public 
Laws  is  now  available.  To  subscribe,  send  E-mail  to 
PENS*GPO.GOV  with  the  message:  SUBSCRIBE  PENS-L 
FIHSTNAME  LASTNAME.  The  text  of  \he  Public  Uws, 
however,  is  not  available  through  this  service. 
Use  PENS9GPO.GOV  to  subscribe  or  unsubscribe  only.  We 
CANNOT  respond  to  specific  inquiries,  comments,  or 
requests  sent  to  FENS9GPO.GOV. 
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Presidential  Documents 


Tttba— 

The  President 


ExBCutiw  Order  13065  of  Octobar  22,  1997 

Further  Amendmeiit  to  Executive  Order  13038 

Advisoiy  Committee  on  Public  Interest  Obligations  of  Digital 

Television  Broadcasters 


By  the  authority  vested  m  me  as  President  by  the  Ck)n8titution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  add  up  to  three 
more  members  to  the  Advisory  Committee  on  Public  Interest  Obligaticms 
of  Digital  Television  Broadcasters,  it  is  hereby  cnrdered  that  the  second 
sentence  of  section  1  of  Executive  Order  13038,  as  amended  by  section 
5  of  Executive  Order  13062,  is  further  amended  by  deleting  "not  more 
tikan  22"  and  inserting  "up  to  25"  in  lieu  thereof.  FurUier,  the  vrords  "or 
Co-Chairs"  shall  be  ^ded  after  the  wwrd  "Chair"  in  the  fourth  sentence 
of  section  1  of  the  order. 


0OlAjAiUVM<rt^Aiudlnft^ 


(FK  Doc.  97-2B«2? 
PUad  ie-23-«7:  8^•5  «■] 
BUUi^  cod*  3195-m-P 


THE  WHTTE  HOUSE. 
October  22.  1997. 
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Rules  and  Regulations 


FaiUnll 

Vol  62,  No.  206 

FHday,  October '24,  1997 


This  section  or  the  FEDERAL  REGISTER 
oontaint  raguMofy  docunwnts  having  genarel 
sppinMRy  vtd  Isgirf  tftect,  most  of  wNch 
are  icayed  to  and  codMad  in  theCoda  of 
Federal  ReguWions.  which  is  pubishad  under 
SO  tides  puTMiant  to  44  UJ&.C.  15ia 

The  Coda  o»  Federal  Regulations  is  sold  by 
the  Superintendent  ol  Documents.  Prioeaof 
new  boolo  are  Isted  In  the  Irst  FEDERAL 
REGISTER  issue  of  ( 


OEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  flnd  Drug  Adiiiii  listrsUui  t 

21 CFR  Part  lot 

(PoGtal  Noa  MN-tMS»  96N-«2l^  and 
96N-0847] 

RM0t1»-^AAM 

Food  Liboing;  Nulriant  Conlant 
%mshhk  t^mwmmnn  m*    myii  ravancj 
and  DoflnHkiiia  of  "Anttoiddant*  tor 
Uooln  NuMant  ConlMit  Clainw  tor 


F(M)dai  Corractton 


n  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule;  corTectian. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  cwrecting  a 
final  rule  that  appeared  in  the  Federal 
Kegistar  of  September  23, 1997  (62  FR 
49868).  The  document  amended  the 
agency  regulations  to:  Define  the  tnm 
"high  potmcy"  as  a  nutrient  content 
dafin;  define  nutrient  ccmtent  claims 
using  the  term  "antioxidant"  (e.g.. 
"good  source  of  antioxidants."  "nigh  in 
antioxiduits."  "more  antioxidants"); 
and  to  correct  an  omission  pertaining  to 
the  use  of  "sugar  fiee"  claims  on  dietary 
supplements.  The  document  was 
published  with  an  incorrect  RIN 
number.  This  docummt  cotracts  that 
errtMr. 

EFFECTIVE  DATE:  March  23. 1999. 
FOR  FURTHBt  MTOmMKH  OONTACr. 
Camilla  E.  Brewer,  Center  Cor  Food 
Safety  and  Applied  Nutrition  (HFS- 
165).  Food  and  Drug  Administration. 
200  C  St  SW..  Washington.  DC  20204, 
202-205-5483. 

In  FR  Doc  97-24732.  appearing  on 
page  49868  in  the  Federal  lagialar  of 
Tueeday,  Septembw  23, 1997,  the 
following  conectiaii  ismade: 


1.   On  page  4%68,  in  the  first 
column,  in  die  heeding,  "RIN  0905- 
AD96"  is  corrected  to  read  "RIN  091O- 
AA59". 

Dated:  October  17, 1997. 

>K.l 


AssodatBComnimioner  for  Policy 
Coordiaation. 

(FR  Doc  97-28224  Filed  10-2»-07: 8:45  am) 


DEPARTIIBIT  OF  THE  MTEmOR 

Buraau  of  kidtan  AfWra 

25  CFR  Part  1S1 
RM107a-AO8> 


AQENCY:  Buraeu  of  bidian  Afhirs. 

Interior. 

ACTKM:  Final  rule. 


r:  The  Bureau  of  Indian  Affsirs 
(BIA)  intends  to  make  funds  available  to 
federally  recognized  tribes  oa  an  unniml 
besis  for  the  purpose  of  financing  tribal 
hi^way  safety  proiects  designed  to 
reduce  the  inciaenca  of  traffic  accidents 
within  Indian  country.  Due  to  the 
limited  funding  available  for  the  Indian 
Highway  Safaty  Program,  the  BIA  will 
review  and  select  firam  proposed  tribal 
projects  on  a  competitive  basis.  Tliis 
final  rule  addresses  the  selection 
criteria. 

BTECnVE  date:  Novembo-  24, 1997. 
FOR  FURTHB«  affOnMATIOH  CONTACT: 
Mr.  Charles  Jaynes,  Chief,  BIA  Division 
of  Safaty  Managemmt.  (505)  248-5060. 
SUPPLEMENT  ART  MFORMATKM:  This  rule 
was  published  as  a  proposed  rule  kx 
onmmant  on  May  16, 1997  (62  FR 
27000).  No  written  comments  were 
received.  Accordingly,  the  proposed 
rule  is  published  as  tlM  final  lula 
without  diangas. 

This  rule  is  published  imder  the 
authoity  delegated  by  the  Secretary  of 
the  Intnior  to  the  Assistant  Secretary- 
Indian  Affairs  by  209  DM  8. 

The  Department  of  the  Interior  has 
certified  to  the  Office  of  Management 
and  Budget  (QMB)  that  this  final  rule 
meets  the  appUcri)le  standards  provided 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12968.  This  rule  is  not  a 
significant  rule  imder  Executive  Order 
12866  and  doea  not  require  approval  by 


the  C^ffl.  This  rule  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  human  environment  and. 
therefore,  no  detailed  statement  is 
needed  under  the  National 
Environmental  Policy  Act  of  1969. 
Furthermcne,  this  ruk  does  not  have 
significant  takings  implications  in 
accordance  with  Executive  Order  12630. 
does  not  have  significant  Federalism 
effects,  and  does  not  have  a  mgnifirant 
ecimomic  impact  of  a  substantial 
number  of  sdmU  entities  imder  the 
Regulatwy  Flwdhility  Act  (5  U.S.C  601 
etseq.]. 

ActflT 


This  final  rule  imposes  no  unfunded  « 
mandates  on  any  governmental  or 
private  entity  and  is  in  compliance  with 
the  provisions  of  the  Unfunded 
Mandates  Refbnn  Act  of  1995. 

rapermn  ■anacoaa  ah  at  isao 

Under  23  U.S.C  402.  dto  Department 
of  Transportatian  (DOT)  funds  both  the 
DOT  SMb  Midway  Safety  Pro-am  and 
the  BIA  Indian  Highway  Safety  Program. 
The  informatian  contained  in  eech  grant 
application  und«  both  programs  is 
identical.  The  Indian  Highway  Safety 
Program  competitive  grant  application 
solicits  only  tne  information  DOT 
requires  for  its  State  Ifi^way  Safaty 
Program  and  uses  it  for  substantially  the 
same  piupose  of  awarding  Highway 
Safety  Program  funds  to  applicants. 
OMB  has  reviewed  and  approved  the 
informatian  collection  requirements  for 
the  DOT  State  Highway  Safety  Program. 
No  additional  C3MB  authorization  is 
needed. 

LfetafSobjects  in  2S  Cn  Part  m 

Indians.  Highwajrs  and  roads. 
Highway  safety. 

For  the  reasons  set  forth  in  the 
preamble,  a  new  pert  181  is  added  to 
subdiapter  H  of  title  25  of  the  Code  oi 
Federal  Regulations  as  follows. 

PART  181— MDIAN  MQHWAY  SAFETY 
PROGRAM 

Sac 

181.1  Puipaaa. 

181.2  Definitkms. 

181.3  Am  I  eligibto  to  leoehra  a  prapam 
grant? 

181.4  How  do  I  obtain  an  ^>plicatian? 

181.5  How  are  application»  ranked? 
181.8  How  an  applicants  iniatmad  of  the 

results? 
181.7  Appeals. 
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Authority:  23  U.S.C  402;  25  U.S.C  13. 

f  181.1    Purpoae. 

This  part  will  assist  the-BIA  Indian 
Highway  Safety  Program  Administrator 
to  disperse  funds  DOT/NHTSA  has 
made  available.  The  funds  assist 
selected  tribes  with  their  proposed 
Highway  Safety  Projects.  These  projects 
are  designed  to  reduce  trafGc  crashes, 
reduce  impaired  driving  crashes, 
increase  occupant  protection  education, 
provide  Emergency  Medical  Service 
training,  and  increase  police  traffic 
services. 

f  181.2    Deflntttona. 

Appeal  means  a  written  request  fw 
review  of  an  action  or  the  inaction  of  an 
ofBdal  of  the  BIA  that  is  claimed  to 
adversely  afiiect  the  interested  party 
making  the  request 

Applicant  means  an  individual  or 
persons  on  whose  behalf  an  application 
for  assistance  and/ or  services  has  been 
fbade  imder  this  part. 

Application  means  the  process 
through  which  a  request  is  made  for 
assistance  or  services. 

Grant  means  a  written  agreement 
between  the  BIA  and  the  governing 
body  of  an  Indian  tribe  or  Indian 
organization  wherein  the  BIA  provides 
funds  to  the  grantee  to  plan,  conduct,  or 
administer  specific  programs,  services, 
or  activities  and  where  the 
administrative  and  programmatic 
provisions  are  specificaUy  delineated. 

Grantee  means  the  tribal  governing 
body  of  an  Indian  tribe  or  Board  of 
Directors  of  an  Indian  organization 
responsible  for  grant  administration. 

Recipient  means  an  individual  or 
persons  who  have  been  determined  as 
eligible  and  are  receiving  financial 
assistance  or  services  under  this  part. 

fltl^    Am  I  aNgMa  to  reoalM  a  program 


The  Indian  Highway  Safiety  Program 
grant  is  available  to  any  federally 
recognized  tribe.  Because  of  the  limited 
financial  resources  available  for  the 
program,  the  Bureau  of  Indian  Afiairs 
(BIA)  is  unable  to  award  grants  to  all 
applicants.  Furtherm(»e,  some  grant 
recipients  may  only  be  awarded  a  grant 
to  fund  certain  aspects  of  their  proposed 
tribal  projects. 

f181.4   How  do  I  obtain  an  epptteatton? 

BIA  mails  grant  application  packages 
for  a  given  fiscal  year  to  all  federally 
recognized  tribes  by  the  end  of  Felmiary 
of  the  preceding  fiscal  year.  Additional 
application  pac^ges  are  available  from 
the  Program  Administrator,  Indian 
Highway  Safety  Program.  P.O.  Box  2003, 
Albuquerque,  New  Mexico  87103.  Each 
application  package  contains  the 


necessary  information  concerning  the 
application  process,  including  format, 
content,  and  filing  requirements. 

f1«l.5    How  are  appNcationa  ranked? 

BIA  ranks  each  timely  filed 
application  by  assigning  points  based 
upon  four  factors. 

(a)  Factor  No.  l^Magnitude  of  the 
problem  (Up  to  50  points  available).  In 
awarding  points  under  this  factor,  BIA 
will  take  into  account  the  following: 

(1)  Whether  a  highway  safety  proolem 
exists. 

(2)  Whether  the  problem  is 
significant. 

(3)  Whether  the  proposed  tribal 
project  will  contribute  to  resolution  of 
the  identified  highway  safety  problem. 

(4)  The  number  of  traffic  accidents 
occurring  within  the  applicant's 
jurisdiction  over  the  previous  3  years. 

(5)  The  number  of  alcohol-related 
traffic  accidents  occurring  within  the 
applicant's  jurisdiction  over  the 
previous  3  years. 

(6)  The  number  of  reported  traffic  '• 
fatalities  occxuring  within  the 
applicant's  jurisdiction  over  the 
previous  3  years.     " 

(7)  The  number  of  reported  alcohol- 
related  traffic  fatalities  occurring  within 
the  applicant's  jurisdiction  over  the 
previous  3  years. 

(b)  Factor  No.  2 — Countermeasure 
selection  (Up  to  40  points  available).  In 
awarding  points  under  this  factor,  BIA 
will  take  into  account  the  following: 

(1)  Whether  the  coimtermeasures 
selected  are  the  most  effiactive  for  the 
identified  highway  safety  problem. 

(2)  Whether  the  coimtermeasures 
selected  are  cost  effective. 

(3)  Whether  the  applicant's  objectives 
are  realistic  and  attainable. 

(4)  Whether  the  applicant's  objectives 
are  time  framed  and,  if  so.  whether  the 
time  frames  are  realistic  and  attainable. 

(c)  Factor  No.  3— Tribal  Leadership 
and  Conununity  Support  (Up  to  10 
points  available).  In  awarding  points 
under  this  factor,  BLA  will  take  into 
account  the  following: 

(1)  Whether  the  applicant  proposes 
using  tribal  resources  in  the  project. 

(2)  Whether  the  appropriate  ^bal 
governing  body  supports  the  proposal 
plan,  as  evidenced  by  a  tribal  resolution 
or  otherwise. 

(3)  Whether  the  community  supports 
the  proposal  plan,  as  evidenced  by 
letters  or  otherwise. 

(d)  Factor  No.  4— Past  Performance  (+ 
or  — 10  points  available).  In  awarding 
points  under  this  factor,  BIA  will  take 
into  account  the  following: 

(1)  Financial  and  progranunatic 
repenting  requirements. 

(2)  Project  accomplishments. 


f  181.6    HewaraappNcantalnfonnadofIha 
raaulta? 

BIA  will  send  a  letter  to  all  applicants 
notifying  them  of  their  selection  or  non- 
selection  for  participation  in  the  Indian 
Highway  Safety  Program  for  the 
upcoming  fiscal  year.  BIA  will  explain 
to  each  applicant  not  selected  for 
participation  the  reason(s)  for  non- 
selection. 


f  181.7 

You  may  appeal  actions  taken  by  BIA 
officials  under  this-part  by  following  the 
procedures  in  25  CFR  part  2. 

Dated:  October  9, 1997. 
Ada  E.  Dear, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc  97-28010  Filed  10-23-97;  8:45  ami 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Part  2702 

Ragulations  Implementing  the 
Freedom  of  Information  Act 

AOBICV:  Federal  Mine  Safety  and  Health 
Review  Commission  (Cominission). 
action:  Final  rulemaking. 

SUMMARY:  The  Federal  Mine  Safety  and 
Health  Review  Commission  is  revising 
its  regulations  implementing  the 
Freedom  of  Information  Act  (FOIA),  to 
reflect  recent  changes  to  the  FOIA  as  a 
result  of  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996. 
This  revision  also  implements  certain 
changes  in  the  manner  in  which  FOIA 
requests  are  processed  by  the 
Conunission.  and  in  the  rates  charged  to 
certain  categories  of  requesters  for  time 
spent  by  Conmmission  employees 
searching  for  and  reviewing  documents. 

DATES:  This  rule  is  effective  October  24, 
1997. 

FOR  FURTMER  WTORMATION  CONTACT: 
Norman  Gleichman,  General  Coimsel, 
Federal  Mine  Safety  and  Health  Review 
Commission,  1730  K  Street,  NW.,  6th 
Floor,  Washington  DC  20006-3867, 
telephone  (202)  653-5610.  FAX  (202) 
653-5030;  or  Richard  L.  Baker, 
Executive  Director,  Federal  Mine  Safety 
and  Health  Review  Commission,  1730  K 
Street,  NW.,  6Ui  Floor,  Washington  DC 
20006-3867,  telephone (202) 653-5625. 
FAX  (202)  653-6030. 

SU^PLBMBirARY  MFORMATICN: 

I.  Background 

On  October  2, 1996,  the  President 
signed  into  law  the  Electronic  Freedom 
of  Information  Act  Amendments  of  1996 
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(EPOIA),  Pub.  L.  104-231. 110  Stat. 
3048  (1996).  which  amends  the  FOIA.  5 
U.S.C.  552.  Among  other  thin^.  EFOIA 
requires  agencies  to  promulgate 
regulations  that  provide  for  expedited 
processing  of  requests  for  records.  In 
addition,  EFOIA  changes  the  time  limit 
for  responding  to  a  FOIA  request  fion} 
ten  to  twenty  days  and  specifies  the 
circumstances  in  which  an  agency  may 
extend  the  time  within  which  it  will 
respond  to  a  FOIA  request,  and  enables 
a  requester  to  request  "expedited 
processing"  of  a  FOIA  request  where  he 
can  demonstrate  a  "compelling  need" 
for  the  information  requested.  EFOIA 
also  contains  provisions  regarding  the 
availability  of  documents  in  electnmic 
form,  the  treatment  of  electronic 
records,  and  the  establishment  of 
"electronic  reading  nxnns." 

Tlie  Commission  issues  amendments 
to  its  regulations  implementing  the 
Freedom  of  Information  Act,  29  CFR 
part  2702,  in  order  to  comply  with 
EFOIA.  In  addition,  the  Commission  is 
making  some  minor  adjustments  in  its 
procedures  for  respon^ng  to  FOIA 
requests  and  in  the  fees  charged  to 
certain  categories  of  requesters  for  time 
spent  by  Commission  employees 
searching  for  and  reviewing  documents 
responsive  to  requests. 

n.  Analysia  of  the  Segulatieiis 

Section  2702. 1    Purpose  and  Scope 

The  Commission  is  adding  new 
language  to  this  section  to  refw  to 
EFOIA.  In  addition,  the  Conunission  is 
adding  new  language  to  indicate  that 
additional  guidance  on  obtaining 
infbrmaticm  from  the  Commission  can 
be  found  in  the  document  entitled 
"Reference  Guide  for  Obtaining 
Information  from  the  Federal  Mine 
Safety  and  Health  Review  Commission," 
and  that  this  document  is  available 
upon  request  from  the  Conunission. 

Section  2702.2    Location  of  Offices 

This  section  has  been  modified  to 
provide  updated  infOTmation 
concerning  the  addresses  of  the 
Commission's  heedquarters  and  regional 
offices,  and  to  include  a  new  addr^  for 
the  Commission's  regional  office  in 
Denver,  Colcnado. 


Section  2702.3 
Infcmnation 


Requests  for 


Paragraph  (a)  contains  language  from 
the  previous  $  2702.3  regarding  the 
procedure  fcv  submitting  a  FOIA  request 
to  the  Commission.  Paragraph  (a)  also 
contains  new  language  directing 
requesters  to  describe  the  record 
requested  to  the  fullest  extent  possible 
and  specify  the  preferred  form  or  format 


of  the  response,  including  an  electronic 
format.  In  addition,  paragraph  (a) 
contains  language  indicating  the 
Commission  will  accommodate 
requesters  as  to  the  form  or  format 
requested  if  the  record  is  readily 
reproducible  in  that  form  or  format,  and 
that  the  Commission  will  respond  in  the 
most  accessible  form  or  format  if  the 
requester  does  not  specify  the  preferred 
form  or  format  of  the  response. 

Paragraph  (b)  contains  language 
derived  from  the  previous  section 
§2702.3  concerning  determinations  by 
the  Commission  whether  to  respond  to 
a  FOIA  request  and  appeals  of  adverse 
determinations.  The  langiiage  in 
previous  paragraph  (b)  has  been 
modified  to  indicate  that  where  it  is  not 
possible  to  obtain  the  consent  of  a 
majority  of  the  Commissioners  to  the 
initial  determination  made  by  the 
Executive  Director  as  the  result  of  a  tie 
vote,  the  recommendation  of  the 
Executive  Director  would  control  and  be 
deemed  to  be  approved  by  the 
Commission.  In  addition,  the  language 
of  paragraph  (b)  has  been  modified  to 
indicate  that  the  time  periods  for 
making  the  initial  determination 
whether  to  comply  with  a  request,  and 
for  appealing  from  an  adverse 
determination,  have  been  extended  from 
10  to  20  woriung  days. 

Paragraph  (c)  contains  new  language. 
based  on  provisions  of  EFOIA. 
providing  that  the  Commission  may 
propose  extending  the  20-day  time 
period  for  responding  to  a  FOIA  request 
for  up  to  10  additional  days  in  the  case 
of  "imusual  circumstances."  Paragraph 
(c)  defines  "unusual  drcumstanoes" 
that  may  justify  such  a  delay  as: 

(i)  The  need  to  search  for  and  collect 
requested  records  fitnn  other  fedlities 
separate  from  the  office  processing  the 

Test; 
)  The  need  to  search  for.  collect, 
and  appropriatefy  examine  a 
voluminous  amoimt  of  separate  and 
distinct  records  that  are  requested  in  a 
sin^e  request; 

(ui)  The  need  for  constiltation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request,  or  among  two  or  more 
components  of  the  agency  having 
substantial  subject  matter  interest  in  the 
request;  or 

(iv)  liie  need  to  consult  with  the 
submitter  of  requested  information. 

Paragraph  (c)  also  contains  language 
providing  that  when  the  Commission 
determines  it  cannot  make  a  response 
determination  within  an  additional  10 
woridng  day  period,  it  wiU  notify  the 
requester  and  provide  him  with  an 
opportunity  to  limit  the  scope  of  the 


request  so  that  it  may  be  processed^ 
within  the  extended  time  limit,  or  an 
opportunity  to  arrange  an  alternative 
time  frame  for  processing  the  request  or 
a  modified  request  Paragraph  (c)  fiirther 
provides  that  a  refusal  by  a  requester  to 
reasonably  modify  the  request  or 
arrange  for  an  alternative  time  frame 
shall  be  considered  as  a  factor  in 
determining  whether  "exceptional 
circumstances"  exist  for  purposes  of 
paragraph  (d)  of  §  2702.3.  described 
below.  In  addition,  paragraph  (c) 
contains  new  language  providing  that, 
whenever  it  reasonably  appears  that 
certain  requests  by  the  same  requester, 
or  a  group  of  requesters  acting  in 
concert,  actually  constitute  a  single 
request  that  would  otherwise  satisfy  the 
"unusual  circumstances"  specified  in 
the  paragraph,  and  the  requests  involve 
clearly  related  matters,  siich  requests 
may  be  aggregated  for  purposes  of  this 
paragraph,  but  that  multiple  requests 
involving  unrelated  matters  will  not  be 
aggregated. 

Paragraph  (d)  contains  new  language 
providing  that  if  the  Commission  is 
unable  to  ounpfy  with  the  extended 
time  limit  for  ren>onding  to  a  request  set 
forth  in  paragraph  (c)  of  $  2702.3,  it  may 
request  additional  time  to  complete  its 
review  of  the  records,  and  request  a 
court  to  retain  jurisdiction  and  allow  it 
such  additional  time  to  complete  its 
review,  if  it  can  show  that  exoepti(»al 
circumstances  exist  and  that  it  is 
exercising  due  diligence  in  responding 
to  the  request  Paragraph  (d)  further 
states  that,  for  the  purposes  set  forth 
herein,  "exceptional  cirounstances"  do 
not  include  a  delay  that  resiilts  from  a 
predictable  workload  of  requests,  unless 
the  Commission  demonstrates 
reasonable  progress  in  reducing  its 
backlog  of  pending  requests.  Paragraph 
(d)  also  provides  that  refusal  by  a 
requester  to  reasonably  modify  the 
scope  of  a  request  or  arrange  an 
alternative  time  frame  for  processing  the 
request  (or  a  modified  request)  imder 
paragraph  (c)  shall  be  considered  as  a 
factor  in  determining  whether 
exceptional  cirounstances  exist 

Paragraph  (e)  contains  new  language, 
based  upon  a  provision  of  EFOIA, 
authorizing  a  person  requesting  records 
from  the  Commission  to  request 
expedited  processing  of  his  request  in 
cases  in  which  he  can  demonstrate  a 
compelling  need  for  the  records 
requested.  A  "compelling  need"  is 
defined  in  paragraph  (e)  to  mean: 

(i)  That  a  fsilure  to  obtain  the 
requested  records  tm  an  expedited  besis 
could  reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual;  or 
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(ii)  The  information  is  urgently 
needed  by  a  person  primarily  engaged 
in  disseminating  information  in  order  to 
inform  the  public  concerning  actual  or 
alleged  Federal  Government  activity. 

Paragraph  (e)  further  provides  that  a 
person  making  a  request  for  expedited 
processing  shall  make  a  showing  of 
compelling  need  by  means  of  a 
statement  certified  by  that  person  to  be 
true  and  correct  to  the  best  of  his 
knowledge  and  belief.  In  addition, 
paragraph  (e)  provides  that  the 
Commission  will  provide  notice  to  a 
requester  of  its  determination  whether 
to  grant  expedited  processing  in 
response  to  a  requester's  claim  of 
compelling  need  within  10  calendar 
days  after  receipt  of  the  request. 
Paragraph  (e)  also  provides  that  the 
Commission  will  provide  expeditious 
consideration  of  administrative  appeals 
of  detominations  whether  to  pcovide 
expedited  processing,  and  will  process 
the  request  as  soon  as  practicable  once 
a  determination  has  been  made  to  grant 
expedited  processing. 

Paragraph  (f)  contaiiu  new  language, 
based  upon  a  provision  of  EFOIA. 
providing  that  when  the  Commission 
denies  a  request  fior  records,  in  whole  or 
in  part,  it  will  make  a  reasonable  efibrt 
to  estimate  the  volume  of  the  records 
denied  and  provide  this  estimate  to  the 
person  making  the  request,  unless 
providing  such  an  estimate  would  harm 
an  interest  protected  by  the  exemption 
pursuant  to  which  the  request  is  denied. 

Paragraph  (g)  contains  new  language 
providing  that  the  Commission  will 
provide  any  reasonably  segregable 
portion  of  a  record  to  the  person 
requesting  it  after  the  deletion  of  any 
exempt  portions  of  the  record. 
Paragraph  (gj  also  contains  language, 
based  upon  a  provision  of  EFDIA, 
providing  that  the  Commission  will 
indicate  the  amount  of  information 
deleted  on  the  released  portion  of  the 
record,  at  the  place  in  the  record  the 
deletion  is  made,  if  technically  faasible, 
unless  indicating  the  extent  of  the 
deletion  would  harm  an  interest 
protected  by  the  exemption  pursuant  to 
which  the  deletion  is  made. 

Section  2702.4    Materials  Availabk 

the  language  of  previous  $  2702.4  has 
been  modified  to  indicate  the 
availability  of  the  Commission's 
reference  guide  for  requesting  records  or 
publicly  available  information  from  the 
Commission,  and  to  make  other  minor 
clarif]ring  changes  in  the  description  of 
the  matoriala  available  from  the 

nnmitiiMJon 


Soctian  2702.5    Fee  Applicable — 
Categories  of  Requesters 

The  language  of  §  2702.5  has  been 
revised  slightly  to  clarify  the 
circumstances  under  which  a  series  of 
FOIA  requests  from  a  requester,  or  a 
group  of  requesters  acting  in  concert, 
will  be  aggregated  for  the  purpose  of 
assessing  faes. 

Section  2702.6    Fee  Schedule 

Paragraph  (a)  has  been  revised  to 
reflect  adjustments  in  the  fees  charged 
to  certain  categories  of  requesters  for 
time  spent  by  Commission  employees  in 
searching  for  information  and  records. 
The  fees  have  been  raised  from  SlO  to 
Si  5  per  hour  for  clerical  time,  and  from 
$20  to  S30  per  hour  for  professional 
time. 

Paragraph  (b)  has  been  revised 
slightly,  primarily  to  reflect  an 
adjustment  in  the  fee  charged  to  certain 
categories  of  requesters  for  the  initial 
examination  by  the  Commission's 
Executive  Director  of  documents  located 
in  response  to  a  request  to  determine  if 
they  may  be  withheld  from  disclosure. 
This  foe  has  been  raised  from  $30  to  $45 
per  hour. 

language  has  been  added  to 
paragraph  (c)  to  indicate  that  the  fee 
charged  for  copying  computer  tapes  or 
discs,  photographs,  and  other 
nonstandard  documents  will  be  the 
actual  direct  cost  incurred  by  the 
Commission. 

Section  2702. 7    No  Fee*;  Waiver  or 
Reduction  of  Fees 

The  language  of  §  2702.7  is  essentially 
unchanged.  Minor,  non-substantive 
revisions  have  been  made  to  the 
language  of  paragraph  (b). 

Matters  of  Ragnlatory  Procadura 

E.0. 12866,  Regulatory  Planning  and 
Review 

The  Commission  has  determined  that 
these  revised  rules  are  not  subject  to 
Office  of  Management  and  Budget 
review  because  they  do  not  constitute 
"significant  regulatory  action"  within 
the  meaning  of  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Commission  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601-611)  that  these  rules  wiU  not 
have  a  substantial  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  implements  the  Freedom  of 
Iniicwmation  Act  (5  U.S.C  552).  a  statute 
concerning  the  release  of  Federal 
Government  records,  and  does  not 
economically  impact  Federal 
Government  relations  with  the  private 
sector.  Therefore,  a  Regidatory 


Flexibtlity  Statement  and  Analysis  has 
not  been  prepared. 

Paperwork  Reduction  Act 

The  Commission  has  determined  that 
the  Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  does  not  apply  because 
these  revised  rules  do  not  contain  any 
information  collection  requirements  or 
recordkeeping  requirements  that  require 
the  approval  of  the  OfGce  of 
Management  and  Budget 

List  of  Subfecla  in  29  CFR  Part  2702 

Administrative  practice  and 
procedure,  Freedom  of  information. 

For  the  reasons  set  out  in  the 
preamble.  29  CFR  2702  is  amended  as 
follows: 

PART  2702— REGULATIONS 
MPLEMENTING  THE  FRKDOM  OT 
MF0RMAT10N  ACT 

1.  The  authority  citation  for  part  2704 
is  revised  to  read  as  follows: 

AalkoritT:  Sac  113.  Federal  Mine  Safety 
•nd  Health  Act  of  1977.  Pub.  L  9S-165  (30 
U.S.C  801  et  teq):  5  U.S.C.  552;  Pub.  L  104- 
231.  OctobM'  2.  1996,  110  Stat  304«. 

2.  Section  2702.1  is  revised  to  read  as 
follows: 


f27«2.1 

The  Federal  Mine  Safety  and  health 
Review  Commission  (Commission)  is  an 
independent  agency  with  authority  to 
adjudicate  contests  between  the  ^Qne 
SaJfety  and  Health  Administration  of  the 
U.S.  Department  of  Labor  and  private 
parties,  as  well  as  certain  disputes 
solely  between  private  parties,  arising 
under  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  30  U.S.C.  801  et  seq. 
The  purpose  of  these  riiles  is  to 
establish  pr(x:edures  for  implementing 
the  Freedom  of  Information  Act.  5 
U.S.C  552.  as  amended  by  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996,  Pub.  L.  No.  104- 
231, 110  Stat.  3048;  to  provide  guidance 
for  those  seeking  to  obtain  information 
from  the  Commission;  and  to  make  all 
designated  information  readily  available 
to  the  public.  Additional  guidance  on 
obtaining  information  from  the 
Commission  can  be  found  in  the 
document  entitled  "Reference  Guide  for 
Obtaining  Information  from  the  Federal 
Mine  Safety  and  Health  Review 
Commission,"  which  is  available  upon 
request  from  the  Commission.  The 
scope  of  these  rules  may  be  limited  to 
requests  for  information  that  is  not 
presently  the  subject  of  litigation  before 
the  Commission  and  that  is  not 
otherwise  governed  by  the 
Commission's  PrtKedural  Rules  at  29 
CFR  part  2700. 
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3.  Section  2702.2  is  revised  to  read  as 
follows: 


izntt.2    Localteno(( 

The  Commission  maintains  its  central 
oCBce  at  1730  K  Street  NW..  6th  Floor. 
Washington  DC  20006-3867.  It  has  two 
regional  offices  for  Administrative  Law 
Judges,  one  at  Skyline  Towers  No.  2, 
Tenth  Floor,  5203  Leesburg  Pike,  Falls 
Church.  Virginia  22041-3474.  and  the 
(Abet  at  1244  Speer  Boulevard.  Suite 
280.  Denver.  Colorado  80204-3582. 

4.  Section  2702.3  is  revised  to  read  as 
follows: 


f>70t.S 

(a)  All  requests  for  information  should 
be  in  writing  and  should  be  mailed  or 
delivered  to  Executive  Director.  Federal 

.Mine  Safety  and  Health  Review 
Commission.  6th  Floor,  1730  K  Street 
NW..  Washington.  DC  20006-3867.  The 
words  "Freedom  of  Information  Act 
Request"  should  be  printed  on  the  face 
of  the  envelope.  Requests  for 
information  shall  describe  the  particular 
record  requested  to  the  fullest  extent 
possible  and  specify  die  preferred  form 
or  format  (including  electronic  formats) 
of  the  response.  The  Commisaicm  shall 
accommodate  requesters  as  to  form  or 
format  if  the  record  is  readily 
reproducible  in  the  requested  form  or 
format  When  requeetns  do  not  specify 
the  prafaired  fnm  or  format  of  the 
response,  the  Commission  shall  respond 
in  the  form  or  format  in  which  the 
record  is  most  accessible  to  the 
Commission. 

(b)  A  determination  whether  to 
comply  with  the  request  will  be  made 
by  the  Executive  Director,  with  the 
consent  of  a  majorify  of  the 
Commissioners.  In  the  event  of  a  tie  vote 
of  the  Commissioners  regarding  the 
Executive  Director's  determination 
w^iether  to  compfy  «rith  a  raqnest,  the 
Executive  Director's  recommendation 
will  be  deemed  approved  by  the 
Commission.  Except  in  unusual 
circimistances.  as  described  in 
paragraph  (c)  of  this  section  the 
determination  will  be  made  within  20 
working  da3rs  of  receipt.  Appeals  of 
adverse  decisions  may  be  made,  in 
writing,  to  the  Chairman  of  the 
Commission,  at  the  same  address, 
within  20  working  days.  Determination 
of  ^>pea]s  will  be  made  fay  dn 
Chairinan  within  20  worldng  days  after 
receipt  If  the  records  to  be  disclosed  are 
not  provided  with  the  initial  letter 
setting  forth  the  determination  as  to  the 
request,  the  records  will  be  sent  as  soon 
as  possible  thereafter. 

(cNl)  In  unusual  circumstances  as 
described  in  this  paragraph,  when 
additional  time  is  needed  to  respond  to 


the  initial  request,  the  Commission  shall 
acknowledge  the  request  in  vmting 
within  the  20-day  period,  describe  the 
circiunstances  requiring  the  delay,  and 
indicate  the  anticipated  date  for  a 
substantive  response  that  may  not 
exceed  10  additional  working  days, 
except  as  provided  in  paragraph  (d)  of 
this  sectitm.  With  respect  to  a  request 
for  nidiidi  a  written  notice  has  extended 
the  time  limit  by  10  additional  wrorking 
days,  and  the  Commission  determines 
that  it  caiuiot  make  a  response 
determination  within  that  additional  10 
working  day  period,  the  requester  will 
be  notified  and  prtrvided  an  opportunity 
to  limit  the  scope  of  the  request  so  that 
it  may  be  procoued  within  the  extended 
time  limit,  or  an  opportunity  to  arrange 
an  alternative  time  frame  for  processing 
the  request  ot  a  modified  request 
Refusal  by  the  requester  to  reasonably 
modify  the  request  or  arrange  hx  an 
alternative  time  frame  shall  be 
considered  as  a  factor  in  det^mining 
whether  exceptional  drcomstancas  exist 
for  purposes  of  paragraph  (d)  of  this 
section.  For  purposes  of  this  paiagr^ih. 
"unusual  circumstances"  that  may 
justify  a  delay  are: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  from  other 
facilities  that  are  separate  from  the 
office  processing  the  request; 

(ii)  The  need  to  search  for.  collect, 
and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  that  are  requested  in  a 
sin^e  request: 

(lii)  The  need  for  consultetion,  which 
shall  be  conducted  with  ail  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request,  or  among  two  or  more 
components  of  the  agency  having 
substantial  subject  matter  interest  in  the 
request;  or 

uv)  liie  need  to  consult  with  the 
submitter  of  requested  informaticm. 

(2)Whenev«'  it  reasonably  appean 
that  certain  requests  by  the  same 
requester,  or  a  group  of  requesters  acting 
in  conceit,  actually  constitute  a  single 
request  that  would  otherwise  satisfy  the 
iinii«nj»l  circumstances  specified  in  this 
paragraph,  and  the  requests  involve 
clearly  related  matters,  such  requests 
may  be  aggregated  for  purposes  of  this 
paragraph.  Multiple  requests  involving 
unrelated  matters  will  not  be  aggregated. 

(d)  In  the  event  that  the  Commission 
is  unable  to  comply  with  the  time  limits 
for  responding  to  a  request  specified  in 
paragraphs  (a)  and  (c)  of  this  section,  it 
may  request  additional  time  to  complete 
its  review  of  the  records,  and  request  a 
court  to  retain  jurisdiction  and  allow  it 
such  additional  time  to  complete  its 
review,  if  it  can  show  that  exceptional 


circimistances  exist  and  that  it  is 
exercising  due  diligence  in  resptrnding 
to  the  request  For  purposes  of  this 
paragraph,  "exceptional  circumstances" 
do  not  include  a  delay  that  results  from 
a  predictable  workload  of  requests, 
unless  the  agency  demonstrates 
reasonable  progress  in  reducing  its 
backlog  of  pending  requests.  Refusal  by 
a  person  to  reasonabfy  modify  the  scope 
of  a  request  or  arrange  an  altranadva 
time  frame  for  processing  the  request  (or 
a  modified  request)  under  paragraph  (c) 
of  this  section  shall  be  considered  as  a . 
facttw  in  determining  whether 
exceptional  circumstances  exist  for 
purposes  of  this  paragraph. 

(eKl)  A  person  requesting  records 
from  the  Commission  pursuant  to  this 
section  may  request  expedited 
processing  of  his  request  in  cases  in 
which  he  can  demonstrate  a  compelling 
need  for  the  records  requested.  For 
purposes  of  this  paragraph  a  compelling 
need  means: 

(i)  That  a  failure  to  obtain  die 
requested  records  on  an  expedited  basia 
could  reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  phjrsical 
safe^  of  an  individual;  or 

(ii)  The  information  is  uigmtly 
needed  by  a  person  primarily  eogngad 
in  disseminating  information  in  order  to 
inform  the  public  concerning  actual  or 
aliased  Federal  Government  activity. 

(2)  A  demonstration  of  compiling 
need  by  a  person  making-a  request  for 
expedited  processing  shall  be  made  by 
a  statement  certified  by  such  person  to  . 
be  true  and  correct  to  the  best  of  his 
knowledge  and  belief.  Notice  of  the 
determination  whethw  to  grant 
expedited  processing  in  response  to  a 
lequestOT's  claim  of  compelling  need 
shall  be  provided  to  the  person  making 
the  request  within  10  calendar  days 
aha  recmpt  of  the  request  The 
Commission  will  provide  eiqieditious 
consideration  of  administrative  ajqieals 
of  determinations  whether  to  provide 
expedited  processing.  Once  a 
determination  has  been  made  to  grant 
expedited  processing,  the  Commisston 
will  process  the  request  as  soon  as 
practicable. 

(f)  bn  denying  a  request  for  records,  in 
«diole  or  in  part,  the  Commission  shall 
make  a  reasonable  effort  to  estimate  the 
volume  of  the  records  denied,  and 
provide  this  estimate  to  the  person 
making  the  request,  unless  providing 
such  an  estimate  would  hann  an  interest 
protected  by  the  exemption  pursuant  to 
which  the  request  is  denied. 

(g)  Any  reasonably  segregable  portion 
of  a  record  shall  be  provided  to  the 
person  requesting  it  after  the  deletion  <^ 
any  exempt  portions  of  the  record.  The 
amount  of  information  deleted  shall  be 
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indicated  on  the  released  portion  of  the 
record,  at  the  place  in  the  record  the 
deletion  is  made  if  technically  feasible, 
unless  indicating  the  extent  of  the 
deletion  would  harm  an  interest 
protected  by  the  exemption  pursuant  to 
which  the  deletion  is  made. 

5.  Section  2702.4  is  revised  to  read  as 
follows: 


§2702.4 

Materials  which  may  be  made 
promptly  available  from  the 
Commission  include,  but  are  not  limited 
to: 

(a)  A  guide  for  requesting  records  or 
publicly  available  information  from  the 
Commission: 

(b)  Final  opinions,  including 
concurring  and  dissenting  opinions,  as 
well  as  orders,  made  in  the  adjudication 
of  cases: 

(c)  Indices  providing  identifying 
informatiaa  to  the  public  as  to  the 
opinions  described  in  the  preceding 
paragraph  which  may  be  relied  upon, 
used,  or  cited  as  precedent; 

(d)  Statements  of  policy  and 
interpretations  which  have  been 
adopted  by  the  Commissi  cm  and  are  not 
published  in  the  Federal  Regiatar. 

6.  Section  2702.5(e)  is  revised  to  read 
as  follows: 


12702.5 


(e)  For  purposes  of  paragraphs  (b) 
through  (d)  of  this  section,  whmever  it 
reasonably  appears  that  a  requester,  or 
a  group  of  requesters  acting  in  concert, 
is  attempting  to  break  down  a  single 
request  into  a  series  of  requests  relating 
to  the  same  subject  matter  for  the 
purpose  of  evading  the  assessment  of 
fees,  such  requests  will  be  aggregated 
and  fees  assessed  accordingly. 

7.  In  Section  2702.6  the  first  sentence 
of  paragraph  (a)  and  paragraphs  (b)  and 
(c)  are  revised  to  read  as  follows: 


12702.6    Fee  I 

(a)  Search  fee.  The  fee  fw  searching 
for  information  and  records  shall  be  $15 

Eer  hour  for  clerical  time  and  $30  per 
our  for  professional  time.  •     •     • 

(b)  Review  fee.  The  review  fise  shall  be 
charged  ba  the  initial  examination  by 
the  Executive  Director  of  documents 
located  in  response  to  a  request  in  order 
to  determine  if  they  may  be  withheld 
from  disclosure,  and  for  the  deletion  of 
portions  that  are  exempt  from 
disclosure,  but  shall  not  be  charged  for 
review  by  the  Chairman  or  the 
Commissioners.  See  §  2702.3.  The 
review  fee  is  $45  per  hour. 

(c)  Duplicating  fee.  The  copy  fee  for 
each  page  of  paper  up  to  SW  x  14" 


shall  be  $.15  per  copy  per  page.  Any 
private  section  services  required  will  be 
assessed  at  the  charge  to  the 
Commission.  The  fee  for  copying 
computer  tapes  or  discs,  photographs, 
and  other  nonstandard  documents  will 
be  the  actual  direct  cost  incurred  by  the 
Commission.  If  duplication  charges  are 
likely  to  exceed  $25,  the  requester  shall 
be  notified  of  the  estimated  amo«mt  of 
fees,  imless  the  requester  has  indicated 
in  advance  his  willingness  to  pay  fees 
as  high  as  those  anticipated. 

8.  Section  2702.7(b)  is  revised  to  read 
as  follows: 


12702.7   Nofeaa; 


Of  raducilon  of 


(b)  Dociunents  shall  be  furnished 
without  any  charge,  or  at  a  charge 
reduced  below  the  fees  otherwise 
applicable,  if  disclosure  of  the 
infiormation  is  determined  to  be  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 
*        •        •        •        • 

Issued  this  ISth  day  of  October,  1997  at 

Washington,  D.C 

Mary  La  Jordan. 

Chairman.  Federal  Mine  Safety  and  Health 
Beview  Conanission. 

[FR  Doc.  97-28206  Filed  10-23-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
ICT>7202a;  FW.-6002-2] 

Approval  and  Promulgallon  Of 
Impiamantatlon  Plans:  Cofmactfcut 

aqbicy:  Envirounental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  today  is  approving 
State  Implementation  Plan  (SIP) 
revisions  submitted  Ijy  the  State  of 
Connecticut  These  revisions  consist  of 
1990  base  year  ozone  emission 
inventories,  and  establishment  of  a 
Photochemical  Assessment  Monitoring 
System  (PAMS)  network. 

The  inventmes  were  submitted  by 
Connecticut  to  satisfy  a  Qean  Air  Act 
(CAA)  requirement  that  States 
containing  ozone  nonattainment  areas 
submit  inventories  of  actual  ozone 
precursor  emissions  in  accordance  with 
guidance  from  the  EPA.  The  ozone 
emission  inventories  submitted  by 


Connecticut  are  for  the  State's  portion  of 
the  New  York,  New  Jersey,  Connecticut 
severe  area,  and  the  greater  Hartford 
serious  area.  The  PAMS  SIP  revinon 
was  submitted  to  satisfy  the 
requirements  of  the  CAA  and  the  PAMS 
regulations.  The  intended  effect  of  this 
action  is  to  approve  as  a  revision  to  the 
Connecticut  SIP  the  state's  1990  base 
year  ozone  emission  inventories,  and  to 
approve  the  PAMS  network  into  the 
State's  SIP. 

DATES:  This  action  is  effective  on 
December  23, 1997  imless  EPA  receives 
adverse  or  critical  comments  by 
November  24, 1997.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
A00RE88E8:  Written  comments  on  this 
action  should  be  addressed  to  Susan 
Studlien,  Deputy  Director,  Office  of 
Ecosystem  Protection,  Environmental 
Protection  Agency,  Region  I.  JFK 
Federal  Building.  Boston, 
Massachusetts,  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  ins])ection  during 
normal  business  hours  at  the  EPA 
Regirai  I  office,  and  at  the  Connecticut 
Department  of  Environmental 
Protecti(m,  Bureau  of  Air  Management. 
79  Elm  Street,  Hartford,  CT  06106-1630. 
Perscms  interested  in  examining  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  F.  McConnell,  Air  Quality 
Planning  Group,  EPA  Region  I,  JFK 
Federal  Building,  Boston, 
Massachusetts,  02203;  telephone  (617) 
565-9266. 

8UPPL£MBn-ARY  INFORMATION: 
Ccmnecticut  sulwaitted  its  1990  base 
year  emission  inventories  of  ozone 
precursors  to  the  EPA  on  January  13, 
1994,  as  a  revision  to  the  State's  SIP. 
Revisions  to  the  inventories  were 
received  on  February  3, 1994.  and 
February  16. 1995.  Connecticut 
submitted  a  SIP  revision  establishing  a 
PAMS  netw(»k  into  the  State's  overall 
ambient  air  quality  monitoring  netwwk 
on  March  2, 1995.  This  notice  is  divided 
into  four  parts: 

I.  BacJcground  Information 

n.  Analysis  of  State  Submission 

m.  Pinal  Action 

IV.  Administrative  Requirements 

I.  Backgroond  Information 

1.  Emission  Inventory 

Under  the  CAA  as  amended  in  1990, 
States  have  the  responsibility  to 
inventory  emissions  contributing  to 
NAAQS  nonattainment.  to  track  these 
emissicms  over  time,  and  to  ensure  that 
control  strategies  are  being  implemented 
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that  reduce  emissions  and  move  areas 
towards  attainment.  The  CAA  requires 
ozone  nonattainment  areas  designated 
as  moderate,  serious,  severe,  and 
extreme  to  submit  a  plan  within  three 
years  of  1990  to  reduce  volatile  organic 
compound  (VOC)  emissions  by  15 
percent  vyithin  six  years  after  1990.  The 
baseline  level  of  emissions,  from  which 
the  15  percent  reduction  is  calculated, 
is  determined  by  adjusting  the  base  year 
inventory  to  exclude  biogenic 
emissions,  non-reactive  VOC  emissions 
that  do  not  form  ozone,  and  to  exclude 
certain  emission  reductions  not 
creditable  towards  the  15  percent.  The 
1990  base  yeer  emissions  inventory  is 
the  primary  inventory  from  which  the 
periodic  inventory,  the  Reasonable 
Further  Progress  (RFP)  projection 
inventory,  and  the  modeling  inventory 
are  derived.  Further  information  on 
these  inventories  and  their  purpose  can 
be  foimd  in  the  "Emission  Inventory 
Requirements  for  Ozone  State 
Implementation  Plans,"  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park, 
North  Carolina,  March  1991.  The  base 
year  inventory  may  also  serve  as  part  of 
statewide  inventories  for  purposes  of 
regional  modeling  in  transport  areas. 
The  base  year  inventory  plays  an 
important  role  in  modeling 
demonstrations  for  areas  classified  as 
moderate  and  above. 

The  air  quality  planning  requirements 
for  marginal  to  extreme  ozone 
nonattainment  areas  are  set  out  in 
section  182(a)-(e)  of  title  I  of  the  CAA. 
The  EPA  has  issued  a  General  Preamble 
describing  the  EPA's  preliminary  views 
on  how  the  agency  intends  to  review 
SIP  revisions  submitted  under  tiUe  I  of 
the  Act,  including  requirements  for  the 
preparation  of  the  1990  base  yeer 
inventory  (see  57  FR  13502  (April  16, 
1992)  and  57  FR  18070  (April  28. 
1902)).  In  this  action  EPA  will  rely  on 
the  General  Preamble's  interpretation  of 
the  CAA,  and  the  reader  should  refer  to 
the  General  Preamble  for  a  more 
detailed  discussion  of  the 
interpretations  of  tiUe  I  advanced  in 
today's  rule  and  the  sui^mrting 
rationale. 

Those  States  containing  ozone 
nonattainment  areas  classified  as 
marginal  to  extreme  are  reqviired  under 
section  182(a)(1)  of  the  CAA  to  submit 
a  final,  comprehensive,  accurate,  and 
current  inventory  of  actual  ozone 
season,  weekday  emissions  fixun  all 
sources  within  2  years  of  enactment 
(November  15, 1992).  This  inventory  is 
for  calendar  year  1900  and  is  denoted  as 
the  base  year  inventory.  It  includes  both 
anthropogenic  and  biogenic  sources  of 


volatile  organic  compound  (VOC). 
nitrogen  oxides  (NOx),  and  carbon 
monoxide  (CO).  The  inventory  is  to 
address  actual  VOC,  NOx,  and  CO 
emissions  for  the  area  during  a  peak 
ozone  seeson,  which  is  generally 
comprised  of  the  summer  months.  All 
stationary  point  and  area  sources,  as 
well  as  mobile  sources  within  the 
nonattainment  area,  are  to  be  included 
in  the  compilation.  Available  guidance 
for  preparing  emission  inventories  is 
provided  in  the  General  Preamble  (57 
FR  13498  (AprU  16, 1992)). 

2.  PAMS  Network 

On  March  2, 1995,  the  Connecticut 
Department  of  Environmental  Protection 
(PEP)  submitted  to  the  EPA  a  SIP 
revision  incorporating  PAMS  into  the 
ambient  air  quality  monitoring  network 
of  State  or  Local  Air  Monitoring  Stations 
(SLAMS)  and  National  Air  Monitoring 
Stations  (NAMS).  The  State  wiU 
establish  and  maintain  PAMS  as  part  of 
its  overall  ambient  air  quality 
monitoring  network. 

Section  182(c)(1)  of  the  CAA  and  the 
General  Preamble  (57  FR  13515)  require 
that  the  EPA  promulgate  rules  fbr 
enhanced  monitoring  of  ozone,  NOx, 
and  VOCs  no  later  than  18  months  after 
the  date  of  the  enactment  of  the  Act 
These  rales  will  provide  a  mechanism 
for  obtaining  more  comprehensive  and 
representative  data  on  ozone  air 
pollution  in  areas  designated 
nonattainment  and  classified  as  serious, 
severe,  or  extreme. 

The  final  PAMS  rule  was  promulgated 
by  the  EPA  on  February  12, 1993  (58  FR 
8452).  Section  58.40(a)  of  the  revised 
rule  requires  the  State  to  submit  a 
PAMS  network  description,  including  a 
schedule  for  implementation,  to  the 
Administrator  within  six  months  after 
promulgation  or  liy  August  12, 1993. 
Further,  §  58.20(f)  requires  the  State  to 
provide  for  a  PAMS  network  within 
nine  months  after  promulgatfon  of  the 
final  rule  or  by  November  12, 1993. 

On  Octobm  14, 1993,  the  Connecticut 
DEP  submitted  a  draft  PAMS  networic 
plan.  The  EPA  reviewed  the  submittal 
and  informed  the  State  it  was 
approvable  and  met  the  requirements  of 
section  58.40(a)  via  a  letter  dated  July 
21, 1994.  On  March  2, 1995, 
Connecticut  submitted  a  formal 
amendment  to  the  SIP  regarding  PAMS 
Air  Quality  Monitoring.  A  letter  finding 
the  submittal  complete  was  sent  to  the 
State  on  April  24, 1995.  Since  network 
descriptions  may  change  annually,  they 
are  not  part  of  t^  SIP  as  recommended 
by  the  document,  "Guideline  for  the 
Implementation  of  the  Ambient  Air 
Monitoring  Regulations.  40  CFR  part 


58  "  (EPA-450/4-76-038,  OAQPS. 
November  1979). 

Ambient  air  quality  monitoring 
netwoii:  descriptions  imdergo  annual 
system  reviews  as  required  by  40  CFR 
section  58.20(d).  The  review  covers  the 
SLAMS,  National  Air  Monitoring 
Station  (NAMS)  and  PAMS  networks.  In 
addition,  40  CFR  section  58.25 
pertaining  to  SLAMS,  section  58.36 
pertaining  to  NAMS.  and  section  58.46 
pertaining  to  PAMS  each  require  that 
any  changes  to  the  network  description 
as  identified  during  the  annual  review 
must  be  approved  &^  EPA. 

The  Connecticut  PAMS  SIP  revision 
is  intended  to  meet  the  requirements  of 
section  182(c)(1)  of  the  Act  and  to 
comply  with  the  PAMS  regulations, 
codified  at  40  CFR  part  58.  The 
Coimecticut  DEP  held  a  public  hearing 
on  the  PAMS  SIP  revision  on  January  7, 
1994. 

n.  Aaafysis  of  State  Snbouaaion 

1.  Emission  Inventory 
A.  Procedural  Background 

The  Act  requires  States  to  obaarve 
certain  procedural  requirements  in 
developing  emission  inventory 
submissions  to  the  EPA.  Section 
110(a)(2)  of  the  Act  provides  diat  each 
emission  inventory  submitted  by  a  State 
must  be  adopted  after  reasonabfe  notice 
and  public  hearing. '  Final  approval  of 
the  inventory  will  not  occur  until  the 
State  revises  the  inventory  to  address 
public  comments.  Changes  to  the 
inventory  that  impact  the  15  percent 
reduction  calculation  and  require  a 
revised  control  strategy  will  constitute  a 
SIP  revision.  EPA  created  a  "de 
minimis"  exception  to  the  public 
hearing  requirement  for  minor  changes. 
EPA  defines  "de  minimis"  for  such 
purposes  to  be  those  in  which  the  15 
percent  reduction  calculation  and  the 
associated  control  strategy  or  the 
maintenance  plan  showing,  do  not 
change.  States  will  aggregate  all  such 
"de  minimis"  changes  together  when 
making  the  determination  as  to  whether 
the  chtmge  constitutes  a  SIP  revision. 
The  State  will  need  to  make  the  change 
through  the  formal  SIP  revision  jnocess, 
in  conjunction  with  the  change  to  the 
control  measure  or  other  SIP  programs. ' 
Section  110(a)(2)  of  the  Act  similariy 


'  Also  Section  172(cH7)  of  the  Act  require*  that 
pUn  proviaioiu  for  nonetteiiunaiit  ueea  meet  the 
applicahle  provisions  of  section  110(aX2). 

'  Mmnonndum  from  John  Calcigni,  Oiiector,  Air 
Quality  ManagematH  Diviatoo.  and  William  G. 
Laxton.  Diiador,  Technical  Support  Division,  to 
Ragicaal  AirDiviaioo  Diractors.  Rsgioo  I-X. 
"Public  Hearing  RequiremenU  for  19W  Base-YMr 
Emission  Inventories  for  Oxone  and  Caitwa 
Monoxida  NQnattainment  Anas,"  Septaoibar  29. 
19S2. 
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provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  Stats  after  reasonable  notice  and 
public  hearing. 

On  January  13, 1994,  Connecticut 
submitted  to  the  EPA  as  a  SIP  revision 
the  1990  base  year  inventories  for  its 
two  ozone  nonattainment  areas.  Prior  to 
the  State's  submittal  of  final  inventories, 
the  State  had  submitted  draft 
inventories  to  EPA  for  review  during 
July,  August,  and  October  1992.  EPA 
reviewed  the  draft  inventories  and  sent 
comments  to  the  state  by  letter  dated 
November  20, 1992.  Revised  inventories 
were  submitted  to  EPA  in  January  and 
May  of  1993  which  addressed  many  of 
EPA's  comments.  The  Stats  held  a 
public  hearing  on  the  inventory  on  July 
20. 1993.  EPA  reviewed  the  May 
submittal  and  provided  comments  to  the 
State  through  the  hearing  process  by 
lettw  dated  August  30. 1993.  These 
comments  included  comments 
developed  by  an  EPA  contractor's 
review  of  the  Ckinnecticut  inventories. 
The  contractor's  comments  are 
sununarizad  within  a  report  dated  April 

16. 1993.  Connecticut  submitted  ita  final 
1990  bsse  year  «»m<— ««»i  inventories  as 
revisions  to  the  State's  SIP  on  January 

13. 1994.  Additional  revisions  were 
sutmiitted  on  February  3, 1994.  and 
February  16. 1995. 

The  EPA  Region  I  Office  has 
compared  the  final  Connecticut 
inventories  with  the  deficiencies  noted 
in  the  various  comment  letters  and 
concluded  that  the  State  has  adequately 
addressed  the  issues  presented  in  the 
comment  letters. 

B.  Kmission  Inventory  Review 

Section  110(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  base  year  emission  inventory 
submittals  in  order  to  determine 
approval  or  disapproval  under  section 
182(aXl)  (Me  57  FR  13565-13566  (April 
16. 1992)).  The  EPA  is  approving  the 
Qmnecticut  ozone  base  year  emission 
inventories  based  on  the  Level  1, 11,  and 
in  review  findings.  This  section  outlines 
the  review  procedures  performed  to 
determine  ijf  the  base  year  emission 
inventories  are  acceptable  or  shoidd  be 
disimproved. 

Tne  Level  I  and  D  review  process  is 
used  to  determine  that  all  components 
of  the  base  year  inventory  are  present 
The  review  also  evaluates  the  level  of 
supporting  docxunentation  provided  by 
the  State  and  assesses  whether  the 
emissions  were  developed  according  to 
current  EPA  guidance. 

The  Level  ul  review  process  is 
outlined  here  and  consists  of  10  points 
that  the  inventory  must  include.  For  a 


base  year  emission  inventory  to  be 
acceptable  it  must  pass  all  of  the 
following  acceptance  criteria: 

1.  An  approved  Inventory  Preparation 
Plan  (IPP)  was  provided  and  the  QA 
program  contained  in  the  IPP  was        ^ 
performed  and  its  implementation 
dociunented. 

2.  Adequate  documentation  was 
provided  that  enabled  the  reviewer  to 
determine  the  emission  estimation 
procedures  and  the  data  sources  used  to 
develop  the  inventory. 

3.  The  point  source  inventory  must  be 
complete. 

4.  Point  soiuce  emissions  must  have 
been  prepared  or  calculated  according 
to  the  ourent  EPA  guidance. 

5.  The  area  source  inventmy  must  be 
complete. 

6.  The  area  source  emissions  must 
have  been  prepared  or  calciilated 
according  to  the  current  EPA  guidance. 

7.  Biogenic  emissions  must  nave  been 
prepared  according  to  current  EPA 
guidance  or  another  approved 
technique. 

8.  The  method  (e.g.,  Hi^way 
Performance  Modeling  System  or  a 
network  transportation  planning  model) 
used  to  develop  vehicle  miles  travelled 
(VMT)  estimates  must  follow  EPA 
guidance,  which  is  detailed  in  the 
document,  "Procedures  for  Kmission 
Inventory  Preparation.  Volimie  IV: 
Mobile  Sources,"  U.S.  Environmental 
Protection  Agency.  Office  of  Mobile 
Sources  and  Office  of  Air  Quality 
Planning  and  Standards,  Ann  Ari>or, 
Michigan,  and  Research  Triangle  Park, 
North  Carolina,  December  1992. 

9.  The  MOBILE  model  (or  EMFAC 
model  for  California  only)  was  correctly 
used  to  produce  emission  foctors  for 
each  of  the  vehicle  classes. 

10.  Non-road  mobile  emissions  were 
prepared  according  to  current  EPA 
guidance  for  all  of  the  source  categories. 

The  base  year  emission  inventory  will 
be  approved  if  it  passes  Levels  I.  II,  and 
m  of  the  review  process.  Detailed  Level 
I  and  n  review  procedures  can  be  found 
in  "Quality  Review  Guidelines  for  1990 
Base  Year  Emission  Inventories,"  U.S. 
Environmental  Protection  Agency. 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park.  NC. 
July  27. 1992.  Level  III  review 
procedures  are  specified  in  EPA 
memoranda  noted  in  the  margin.  ^ 

The  emission  inventories  prepared  by 
Connecticut  for  its  two,  serious  ozone 


'Memotandum  from  ).  David  Moblay.  Chiaf. 
EmUsiooj  Inventory  Branch,  to  Air  Braoch  Chisb, 
Ragion  l-X,  "Final  Eminiao  Invantory  Lnvel  QI' 
Accaplanca  Chtsria."  Octobor  7, 1992:  and 
mamorandum  from  John  S.  Seitz.  Director.  Office  of 
Air  Quality  Ptanning  and  Standards,  to  Regional  Air 
Diviaioa  Directors.  Region  l-X.  "EmiasioD  tnventocy 
'  lone  24. 1993. 


nonattainment  areas  meet  each  of  Level 
m's  ten  criteria.  Dociunentation  of  the 
EPA's  evaluation,  including  details  of 
the  review  procedure,  is  contained 
within  the  technical  support  document 
prepared  for  the  Connecticut  1990  base 
year  inventory,  which  is  available  to  the 
public  as  part  of  the  docket  supporting 
this  action. 

2.  PAMS  Netwoik 

The  Connecticut  PAMS  SIP  revision 
will  provide  the  State  with  the  authority 
to  establish  and  operate  the  PAMS  sites, 
will  secure  State  fluids  for  PAMS,  and 
will  provide  the  EPA  with  the  authority 
to  enforce  the  implementation  of  PAMS, 
since  its  implementation  is  required  by 
the  Act 

The  criteria  used  to  review  the 
proposed  SIP  revision  are  doived  bom 
the  PAMS  regulations,  codified  at  40 
CFR  Part  58,  and  are  included  in 
"Guideline  for  the  Implementation  of 
the  Ambient  Air  Monitoring 
Regulations,  40  CFR  part  58"  (EPA-450/ 
4-78-038,  Office  of  Air  Quality 
Planning  and  Standards,  November 
1979).  the  September  2, 1993, 
memorandum  from  G.  T.  Helms 
entitied,  "Final  Boilerplate  Language  for 
the  PAMS  SIP  Submittal,"  the  CAA.  and 
the  General  Preamble. 

The  September  2, 1993.  Helms 
memorandum  stipulates  that  the  PAMS 

SIP.  at  a  minimum,  muSt: 

1.  Provide  for  monitoring  of  criteria 
pollutants,  such  as  ozone  and  nitrogen 
dioxide  and  non-criteria  pollutants, 
such  as  nitrogen  oxides,  speciated 
VOCs,  including  carbonyls,  as  well  as 
meteorological  parametera; 

2.  Provide  a  copy  of  the  approved  (or 
proposed)  PAMS  networii:  descaiption, 
hicluding  the  phase-in  schedule,  for 
public  inspection  during  the  public 
notice  and/or  comment  period  provided 
for  in  the  SIP  revision  or,  alternatively, 
provide  information  to  the  public  upon 
request  concerning  the  State's  plans  for 
implementins  the  rules; 

3.  Make  rerarence  to  the  £act  that 
PAMS  will  become  a  part  of  the  State  or 
local  air  monitoring  stations  (SLAMS) 
network; 

4.  Provide  a  statement  that  SLAMS 
will  employ  Federal  refsrence  methods 
(FRM)  or  equivalent  methods  while 
most  PAMS  sampling  will  be  conducted 
using  methods  approved  l^  the  EPA. 

The  Connecticut  PAMS  SIP  revision 
provides  that  the  State  will  implement 
PAMS  as  required  in  40  CFR  part  58,  as 
amended  February  12, 1993.  The  State 
will  amend  its  SLAMS  and  its  NAMS 
monitoring  systems  to  include  the 
PAMS  requirements.  It  will  develop  its 
PAMS  network  design  and  establish 
monitoring  sites  purauant  to  40  CFR 
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part  58  in  accordance  with  an  approved 
network  description  and  as  negotiated 
with  the  EPA  through  the  105  grant 
process  on  an  aimual  basis.  The  State 
has  begun  implementing  its  PAMS 
network  as  required  in  40  CFR  part  58. 
The  Connecticut  PAMS  SIP  revision 
also  includes  a  provision  to  meet  quality 
assurance  requirements  as  contained  in 
40  CFR  part  58.  Appendix  A.  The  State's 
SIP  revision  also  assures  EPA  that  the 
PAMS  monitors  will  meet  monitoring 
methodology  requirements  contained  in 


40  CFR  part  58.  Appendix  C.  LasUy,  the 
State's  SIP  revision  requires  that  the 
Connecticut  PAMS  network  will  be 
phased  in  over  a  period  of  five  yeare  as 
required  in  40  CFR  58.44.  The  State's 
PAMS  SIP  submittal  and  the  EPA's 
technical  support  document  are 
available  for  viewing  at  the  EPA  Region 
I  Office  as  outlined  under  the 
ADDRESSES  section  of  this  Federal 
Register  document  The  Connecticut 
PAMS  SIP  submittal  is  also  available  for 
viewing  at  the  Connecticut  State  Office 

vex;* 

(Ozone  Seasonal  Emissions  in  Tons  Par  Da^ 


as  outlined  under  the  ADDRESSES  section 
of  this  Federal  Register  doctunent 

m.  Final  Action 

1.  Emission  Inventory 

Qumecticut  has  submitted  complete 
inventories  containing  point,  area, 
biogenic,  on-road  mobile,  and  non-road 
mobile  source  data,  and  acctnnpanylng 
documentation.  Emissions  from  these 
sources  are  presented  in  the  following 
table: 


^4AA 

Aiea  source 
emisaions 

rom 

sowroe 

emn  lions 

On-roKl 
mobfle 

emissioiis 

Non-nxKl 

nwoae 

emissions 

Bnganic 

Total  amis- 
sions 

NY-NJ-CT  

Harttofd ___...„™.„.._.___„_„..^™._..„„„„„„„.... 

50.42 
178.05 

8.67 
33.74 

43.83 
127.12 

20.96 
78.44 

54.41 
383.39 

187.28 
800.74 

'Note  that  ttiese  VOC  inventory  numbers  indude  emissions  of  peroNorDethyiene.  EPA  has  determined  ttwt  psrcNoroethylens  is 
photochemicaly  non-reactive  and  does  not  significantly  contribute  to  ozone  productton.  Therelore,  these  inventory  numbers  have  bean  adhjsted 
to  remove  emissions  of  this  compound  in  the  proposed  condWonal  approval  of  Connedicufs  15  percent  plans  pu 
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published  elsewhere  in  today's 


NOx 

fOzone  Season^  Emissions  in  Tons  Per  Day) 


I4AA 

Area  source 

emissions 

Point 

source 

emissions 

On-road 

moble 

emissioiis 

Norwoad 

moose 

emissions 

^fci t~ 

Total  ami*- 
aions 

MV-MIJ^                            

I    1  -      ^              A 

nemora  ._._..„_~._»»._...m.„...........„.« _..«.._.... 

2.73 
8.07 

43.72 
87.31 

56.73 
175.56 

15.73 
82.61 

NA 
NA 

117.91 
363.66 

CO 

[Ozone  Seesonal  Emissions  in  Tons  Par  da^ 


NAA 

Area  source 
emissions 

Point 

souros 
smissiuns 

On-foedmo- 
bie  emis- 
sions 

Non-roKl 

moose 
emissions 

Biogenic 

Total  emis- 
sions 

NY-NJ-CT  

Hwtlord    ; ..„ 

3.51 
10.90 

i3i» 

20.30 

366.87 
1,032J 

166.52 
530.41 

NA 
NA 

538.99 
1.504.51 

Connecticut  has  satisfied  all  of  the 
EPA's  requirements  for  providing  a 
comprehensive,  acciirate,  and  current 
inventory  of  actual  ozone  precursor 
emissions  in  the  Qmnecticut  portion  of 
the  NY-NJ-CT  severe  area  and  the 
Hartford  serious  ozone  nonattainment 
area.  The  inventcsies  are  complete  and 
approvable  according  to  the  criteria  set 
out  in  the  November  12, 1992 
memorandum  from  J.  David  Mobley, 
Chief  Emission  Inventory  Branch,  TSD 
to  G.  T.  Hehns.  Chief  Ozone/Carbon 
Monoxide  Programs  Branch.  AQMD.  In 
today's  final  action,  the  ERA  is 
approving  the  SIP  1990  base  year  ozone 
emission  inventories  submitted  by 
Connecticut  for  the  state's  portion  of  the 
NY-NJ-CT  severe  area  and  the  Hartford 
serious  nonattainment  area  as  meeting 


the  reqtiirements  of  section  182(aXl)  of 
the  CAA. 

2.  PAMS  Network 

In  today's  action,  the  EPA  is  fully 
approving  the  revision  to  the 
Connecticut  ozone  SIP  for  PAMS. 

Hie  EPA  is  publishing  these  actimis 
without  prior  proposal  because  the 
Agency  views  them  as  noncontroversial 
amen<hnents  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Fedovl  Register 
publication,  the  EPA  is  proposing  to 
approve  these  SIP  revisions  and  is 
soliciting  public  comment  on  them. 
This  action  will  be  effective  December 
23, 1997  unless,  by  November  24, 1997, 
adverse  or  critical  comments  are 
received. 


If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  actions.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  intoested  in  commenting  on  this 
action  shoiild  do  so  at  diis  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  December  23, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future  . 
request  for  revision  to  any  SIP.  Eadi 
request  for  revision  to  the  SIP  shall  be 
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considered  separately  in  light  of  specific 
techmcal.  economic,  and  environmMital 
{actors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procediues  published  in  the  Federal 
Hegister  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (C^ifB)  has  exempted  this 
regulatory  action  firom  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  §  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  oa  small  entities.  5  U.S.C 
S§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Qean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  afliected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
imder  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C 
7410(aM2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  LmfMCt  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost- 


effiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  Mrith 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
infcHming  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  23. 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  afiisct  the  finality 
of  this  rule  far  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  afiectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  omtrol.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 


NotR  Incoiporation  by  refsrence  of  the 
State  implementation  Plan  for  the  State  of 
Connecticut  was  approved  by  the  Director  of 
the  Fednal  Sagistar  on  July  1, 1082. 

Dated:  September  19, 1997. 
Jolm  P.  DeVillare, 
Regional  Administrator.  Region  L 

40  CFR  Part  52  is  amended  as  follows: 

PART  Se— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AndMrity:  42  U.S.C  7401-7641q. 
SubfMTt  H— ConfMCticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(74)  to  reed  as 
follows: 


182.370    Mentffleatlonofptan. 

(€)••• 

(74)  A  revision  to  the  Connectictit  SIP 
regarding  ozone  monitoring. 
Connecticut  will  modify  its  SLAMS  and 
its  NAMS  monitoring  systems  to 
include  a  PAMS  network  design  and 
establish  monitoring  sites.  Connecticut's 
SIP  revision  satisfies  40  CFR  S8.20(f) 
PAMS  requirements. 

(i)  Incorporation  by  refiarence. 

(A)  PAMS  SIP  Commitinent  Narrative, 
which  incorporates  PAMS  into  the 
ambient  air  quality  monitoring  network 
of  State  or  Local  Air  Mmiitoring  Stations 
(SLAMS)  and  National  Air  Monitoring 
Stations  (NAMS). 

(ii)  Additional  material. 

(A)  Letter  fit>m  the  Connecticut 
Department  of  Environmental  Protection 
dated  March  2, 1995  submitting  a 
revision  to  the  Connecticut  State 
Implementation  Plan. 

3.  Section  52.384  is  added  to  read  as 
follows: 

f  52.384    EnWeaton  Inventorlee. 

(a)  The  Governor's  designee  for  the 
State  of  Connecticut  submitted  the  1900 
base  year  emission  inventories  for  the 
Connecticut  portion  of  the  New  York- 
New  Jersey-Connecticut  severe  ozone 
nonattainment  area  and  the  Hartford 
serious  ozone  nonattaiiunent  area  on 
January  13, 1904  as  revisions  to  the 
State's  Implementation  Plan  (SIP). 
Revisions  to  the  inventories  were 
submitted  on  February  3. 1994  and 
February  16, 1995.  The  1990  base  year 
emission  inventory  requirement  of 
section  182(a)(1)  of  the  Clean  Air  Act.  as 
amended  in  1^90,  has  been  satisfied  for 
these  areas. 

(b)  The  inv«it(»ies  are  for  the  ozone 
precursors  which  are  volatile  CHganic 
compounds,  nitrogen  oxides,  and 
carbon  monoxide.  The  inventories 
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covers  point,  area,  non-road  mobile,  on- 
road  mobile,  and  biogenic  sources. 

(c)  Taken  together,  the  Connecticut 
portion  of  the  New  York-New  Jersey- 
Connecticut  severe  nonattainment  area 
and  the  Hartford  serious  nonattainment 
area  encompass  the  entire  geographic 
area  of  the  State. 
IFR  Doc.  97-27855  Filed  10-23-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

[Region  II  Docket  Na  NY22-1-163,  FRL- 
5013-7] 

Approval  and  Promulgalion  of 
Implementation  Plans;  New  York; 
Motor  Vehicia  Inspection  and 
Malntsnancs  Program 

AQBilCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Interim  final  rule. 

SUMMARY:  EPA  is  granting  interim 
approval  of  a  State  Implementation  Plan 
(Sff)  revision  submitted  by  New  Yoik. 
This  revision  establishes  and  requires 
the  implementation  of  an  enhanced 
inspection  and  maintenance  (I/M) 
program  in  the  counties  of  the  Bronx. 
Kings.  Nassau,  New  York,  Queens, 
Richmond.  Rockland.  Suffolk  (except 
Fisher's  Island),  and  Westchester 
Counties.  The  intended  effect  of  this 
action  is  to  give  interim  approval  to  the 
State's  proposed  enhanced  I/M  program 
for  an  interim  period  to  last  18  months. 
This  action  is  being  taken  under  section 
1 10  of  the  Clean  Air  Act  and  section  348 
of  the  National  Highway  System 
Designation  Act. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  November  24. 1997. 

ADDRESSES;  Copies  of  the  State's 
submittal  are  available  at  the  following 
addresses  for  inspection  during  nonnal 
business  hours  at  the  following 
locations:  Environmental  Protection 
Agency.  Region  II  Office,  Air  Programs 
Branch,  290  Broadway,  25th  Floor,  New 
York,  New  York  10007-1866  and  New 
York  State  Department  of 
Environment^  Conservation,  50  Wolf 
Road,  Albany.  New  York  12233. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudolph  K.  Kapichak,  Mobile  Source 
Team  Leader,  Air  Programs  Branch. 
Environmental  Protection  Agency.  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866.  (212)  637-4249. 


8UPPI.EMENTARY  MPORMATION: 

L  Background 

On  November  27, 1996.  (61  FR  60242) 
EPA  proposed  conditional  interim 
approval  of  New  York's  enhanced  I/M 
program.  New  York  submitted  revisions 
to  the  existing  program  on  March  27, 
1996  to  satisfy  appUcable  requirements 
of  the  Qean  Air  Act  (CAA)  and  the 
National  Highway  System  Designation 
Act  of  1995  (NHSDA). 

The  NHSDA  directs  EPA  to  grant 
interim  approval  for  a  period  of  18 
months  to  approvable  I/M  submittals. 
The  NHSDA  also  directs  EPA  and  the 
states  to  review  the  interim  program 
restilts  at  the  end  of  the  18-month 
period  and  to  make  a  determination  as 
to  the  effectiveness  of  the  interim 
program.  Following  this  demonstratibn. 
EPA  will  adjust  any  credit  claims  made 
by  the  state  in  its  good  faith  estimate  to 
reflect  the  emissions  reductions  actually 
measured  by  the  state  during  the 
program  evaltiation  period.  The  NHSDA 
is  clear  that  the  interim  approval  shall 
last  for  only  18  months  and  that  the 
program  evaluation  is  due  to  EPA  at  the 
end  of  that  period.  Therefore,  EPA 
believes  that  Congress  intended  for 
these  programs  to  start-up  as  soon  as 
possible,  which  EPA  had  believed 
should  have  been  on  or  before 
November  15, 1997,  so  that  at  least  six 
months  of  operational  program  data  can 
be  collected  to  evaluate  the  interim 
programs.  EPA  believes  that  in  setting 
such  a  strict  timetable  for  program 
evaluations  tmder  the  NHSDA,  Congress 
recognized  and  attempted  to  mitigate 
any  further  delay  with  the  start-up  of 
these  programs. 

Since  publication  of  New  York's 
proposed  conditional  approval,  the 
State  presented  new  information  that 
led  EPA  to  believe  that  "as  soon  as 
practicable"  is  not  November  15, 1997 
for  New  York.  As  a  resuh,  EPA 
recognizes  New  York's  intent  to  start  the 
program  as  soon  as  possible,  but  no  later 
than  November  15. 1998.  In  recognizing 
this  later  start  date,  EPA  considered  a 
number  of  issues  related  to  the  start  of 
this  program.  Specifically: 

•  Emission  Credits 

Most  I/M  programs  currentiy  plaimed 
are  requiring  biennial  inspections, 
however.  New  York  will  require  amiual 
inspections.  As  a  result,  New  York  will 
complete  one  full  cycle  of  inspections, 
as  will  other  states  with  bieimial 
programs,  by  November  1999.  This  will 
allow  New  York  to  achieve  all  of  the  1/ 
M  program  related  emission  reduction 
credits  claimed  in  the  15  percent  plan 
and  the  9  percent  rate-of-progress  (ROP) 
plan.  New  York  submitted  these  plans 


on  September  4, 1997.  EPA  will  take 
action  on  the  State's  15  percent  and  9 
percent  ROP  plans  at  a  later  date. 

•  Revisians  to  the  Test  Procedure  and 
Equipment  ^Mdfications 

On  December  17, 1996,  New  York 
held  a  kickoff  meeting  with  test 
equipment  vendors  and  potential 
bidders  to  discuss  the  State's 
requirements  regarding  time  of  delivery 
and  adherence  to  the  State's  standard  of 
performance.  As  a  result,  the  State  asked 
that  by  April  1, 1997  vendors  express 
their  interest  in  providing  such  test 
equipment  prior  to  the  November  15, 
1997  program  start  date  required  by 
EPA.  None  of  the  vendors  expressed 
such  interest,  and  in  feet  considered  the 
schedule  time-constrained  and 
unfeasible.  This  forced  the  State  to 
reevaluate  its  overall  program 
developmrat  plans  and  ultimately  led 
New  York  to  abandon  its  requirement 
for  vendors  to  adhere  to  a  standard  of 
performance  for  the  test  eqmpment. 

•  Potmtial  Benefits  to  Other  States 

The  State  has  developed  a  new 
transient  test  procedure  that  provides 
mass  emission  meastuement  resuJts 
(similar  to  IM240)  with  less  expensive 
analyzer  equipment  generally  associated 
with  Accelwation  Simulation  Mode 
(ASM)  testing.  Development  of  this  new 
test  procedure  has  taken  considerable 
time  and  effort  on  the  part  of  New  York. 
A  mass  emissions  transient  test  (METT), 
like  the  one  developed  by  New  York, 
captiues  overall  vehicle  emissions 
during  a  simulated  trip  while  an  ASM 
test  uses  one  constant  speed  and  load. 
As  a  result,  the  "NYTEST"  procedure 
has  the  potential  for  significant  cost 
savings  and  may  provide  other  states 
with  another  viable  transient  test 
procedure. 

•  NetworicSiae 

New  York  anticipates  that  2,500  to 
3,000  test-and-repair  stations  will  need 
to  be  retrofitted  to  accommodate  testing 
of  the  downstate  vehicle  fleet,  which  is 
approximately  five  million  vehicles. 
Given  that  other  states  have  begun 
program  implementation  and  are  further 
along  in  this  process.  New  York  will 
need  to  compete  for  similar  equipment 
from  a  very  fimited  number  of  sources. 
As  a  result,  the  magnitude  of  this 
program  wiU  require  a  longer  phase-in 
period  to  ensure  that  sufficient  stations 
are  properly  equipped  prior  to  program 
startup. 

If  New  York  fells  to  start  its  program 
according  to  the  schedule  described  in 
this  notice,  the  interim  approval  granted 
tmder  the  provisions  of  the  NHSDA. 
which  allows  the  State  to  take  foil  credit 
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for  the  I/M  program  in  its  15  petcaot 
plan  for  the  interim  period,  will  convot 
to  a  diaapprovai  after  a  finding  letter  is 
sent  to  the  State  by  EPA.  As  a  lesult. 
New  Yoit  would  be  required  to  include 
additional  provisions  in  its  SIP  to 
provide  the  necessary  emission  credit 
reductions.  Because  the  start  date  is  not 
being  impoeed  pursuant  to  a 
commitment  to  correct  a  deficient  SIP 
under  section  110(kK4),  the  fitilure  to 
start  the  program  by  this  date  will  not 
amvert  the  SIP  approval  to  a 
disapproval  automatically.  EPA  is 
impoeing  die  start  date  under  its  general 
SIP  approval  authority  of  section 
110(kX3),  which  does  not  require 
automatic  conversion:  thatefofe,  the 
apjwoval  will  be  coilvetted  to  a 
d^pproval  only  upon  EPA's 
notification  of  the  State  by  letter. 

The  program  evaluation  to  be  used  by 
the  State  during  the  IS-month  interim 
period  must  be  acceptable  to  EPA.  The 
Environmental  Council  of  States  (EGOS) 
group  has  developed  a  program- 
evaluation  i»ocess  which  includes  both 
qualitative  and  quantitative  measures 
and  has  been  deemed  acceptable  by 
EPA.  Due  to  the  September  19, 1M7 
proposed  I/M  Rule  revisions  (62  FR 
49184).  the  long-term  program 
evaluation  requirement  has  been 
propoeed  to  be  dela]^  far  one  year  and 
will  allow  far  equivalent  test 
methodology. 

As  per  the  NHSDA  requirements,  diis 
interim  rulemaking  will  expire  on  May 
24, 1999.  A  faU  apimival  of  New  York's 
final  I/M  SIP  revision,  which  will 
inrhide  the  State's  program  evBluation 
and  final  adopted  State  regulations,  is 
still  necessary  under  sections  110. 182. 
184  and  187  of  the  GAA.  After  EPA 
revieuvs  the  State's  sotHnitted  program 
evaluation  and  final  regulations,  final 
rulemaking  on  New  Ycnk's  SIP  revision 
will  occur. 

Specific  requirements  of  the  New 
YoA  enhanced  I/M  SIP  and  the 
rationale  bx  i  r*A's  proposed  action  are 
explained  in  the  November  27, 1996 
notice  and  will  not  be  leststed  here. 

ILPehiic 


This  section  discusses  die  eontent  of 
the  comments  submitted  to  the  docket 
during  the  federal  comment  period  far 
the  nctioe  of  proposed  ruleniaking, 
published  in  the  November  27, 1996 
Federal  KegielBr,  and  provides  EPA's 
responses  to  those  comments. 
Comments  were  received  from  the  State 
of  New  York  and  Environmental 
Advocates.  Copies  of  the  ori^nal 
comment  letters,  along  with  EPA's 
summary  and  response  to  comments, 
are  available  at  EPA's  Region  fi  office  at 


the  address  listed  in  the  i 
section  of  this  docummt 

Coounent-  Imphnmntation  Date 

New  York  commented  that  EPA's 
action  establishing  November  15, 1997, 
as  the  implementation  date  is 
inconsistent  with  the  provisions  of  the 
NHSDA.  New  Yoik  believes  that  states 
should  be  given  12  months  from  the 
publication  of  this  dociiment  to  begin 
implementing  the  new  program. 

Aesponse  to  Cbmment 

As  stated  eerlier  in  this  notice,  the 
NHSDA  is  deer  that  the  interim 
approval  shall  last  for  only  18  months 
and  that  the  program  evaluation  is  due 
to  EPA  at  the  end  of  that  period.  EPA 
balievee  that  Congress  intended  for 
dkaee  progmns  to  be  implemented  as 
soon  as  possible,  and  had  determined 
that  this  should  have  been  on  or  beftxe 
November  15, 1987  so  that  six  months 
or  more  of  |»ogram  data  could  be 
obtained  for  {vogiam  evaluation. 
However,  since  publication  of  New 
York's  proposed  conditional  ap{»ovel. 
the  State  presented  new  information 
that  led  EPA  to  believe  that  "as  soon  as 
practicable"  is  not  Noven^Mr  15, 1997 
far  New  York.  As  a  result.  EPA 
recognizes  New  York's  intent  to  start  the 
program  as  soon  as  possible,  but  no  later 
than  November  15,  1998. 

Commeirt;  Definition  of  "Program 
bnpiaaentatitui" 

New  York's  comment  axpiesses 
concern  that  EPA  has  defined  program 
implementation  to  mean  that  the 
program  is  completely  implemented  in 
all  areas.  New  York  believes  EPA  must 
adjust  this  definition  to  ensure  that 
sufficient  test  data  is  collected  for  the 
program  evaluation  and  allow  analyzer 
manufoctiirers  sufficient  time  to 
produce  and  supply  the  necassery 
equipment 

Response  to  CoainMfit 

EPA  defines  progrua  "start-up"  as  a 
fully  opoational  program  that  has 
begun  regular,  mandatory  inspections 
and  repeirs,  using  the  final  test  strategy 
and  covering  each  of  the  State's  required 
areas.  This  definition  allows  for  the 
collection  of  sufficient  test  data  for 
program  implementation  as  well  as  any 
retooling  requirements.  Therefore,  no 
change  in  this  d^nition  is  warranted. 

Comment-  Orangg  County 

Environmental  Advocates  commented 
that  New  York's  progrun  does  not  meet 
the  appUcability  requirements  of  the 
federal  I/M  regulation  because  the  State 
foiled  to  inchidfl  ■oi^thrn  rh»noR 


County  as  put  of  the  area  to  be 
by  the  enhanced  I/M  program. 

Ilesponse  to  Coounenf 

It  is  true  that  New  York  has  not  yet 
siibmitted  to  EPA  an  I/M  plan  that 
addresses  southern  Orange  County. 
However,  after  considering  a  nnndMr  of 
fectors  unique  to  the  implementation  of 
an  I/M  program  in  southern  Orange 
County,  EPA  sees  no  reason  to 
disapprove  the  current  submission  for 
the  rest  of  the  New  York  metropolitaa 
area.  Such  action  would  delay 
implementation  of  the  plan  submitted 
thus  for  which  covers  the  vast  majority 
of  the  vehicles  in  the  New  York 
metropolitan  area.  These  fectors  are 
listed  below: 


Implementation  of  an  I/M  progrem  is 
more  feasible  on  a  county-wide  basis. 
Southern  Orange  County  is  anomalous 
in  the  New  YoriL-Nordiem  New  Jersey- 
Long  Island  Aree  Air  Quality  Control 
Regicm  (AQCR),  since  its  severe 
nonattainment  designation  applies  only 
to  a  portion  of  a  county.  Therefore, 
implementation  of  an  I/M  program  in 
such  an  area  must  account  far  a  mimber 
of  impracticalities  such  as: 
identification  of  subject  vehicles  by 
home  or  business  address,  and 
enforcement  against  vehicle  cnas 
registration  outside  the  program  < 


At  pieaent,  Ckange  Coonty  is  not 
covered  by  an  I/M  program.  Southern 
Orange  County  was  designated  as  severe 
nonattaiiunent  for  oaone  in  1992.  Since 
an  I/M  program  will  eventually  be 
required  in  all  of  Orange  County,  EPA 
will  act  on  the  plan  to  be  submitted  by 
the  State  for  this  county  at  a  later  date. 

•  Pofmlation  Siae 

Southern  Orange  County  covers  only 
about  (me  diird  of  the  County  and 
represents  less  than  one  percent  of  the 
total  population  of  New  York's  portioa 
of  the  New  York-Northern  New  Jeise]^ 
Lone  Island  AQCR. 

Wnen  considered  as  a  whole,  EPA 
believes  that  these  fecton  and  conomon 
sense  suppprt  its  decision  to  approve 
New  York's  submittal  which  coven  the 
remainder  of  New  Yorii's  pcntfon  of  the 
AQCR.  The  Agency  will  take  action  cm 
this  issue  and  complete  the  necessary 
applicability  analysis  when  New  Yorii 
submits  its  I/M  plan  for  Orange  County 
and  the  rest  of  tlie  upetate  region.  EPA 
believes  that  the  rejection  of  New  Yoric** 
entire  plm  now  on  the  besis  that  a 
minute  portion  of  the  relevant  area  is 
excluded  would  not  advance  the  goels 
of  this  program.  In  fact.  EPA  believes 
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that  such  inflexibility  would  be 
counterproductive  at  this  juncture. 
As  previously  stated,  this  unique 
circumstance  results  from  the  nature  of 
I/M  implementation  itself  and  Orange 
Coimty's  dual  nonattainment 
designation.  Other  SIP  requirements 
applicable  to  southern  Orange  County  as 
part  of  the  New  York  City  AQCR  are  not 
susceptible  to  the  same  analysis  because 
the  Act  does  not  suggest  a  similar 
sensitivity  to  population  density  as  is 
appropriate  in  administering  the  I/M 
program  applic^le  to  individual 
vehicle  owners. 

m.  Supplemental  State  SnfamittalB 

Under  the  terms  of  EPA's  November 
27. 1996  pro[>osed  conditional  interim 
approval  notice,  the  State  was  required 
to  make  commitments  within  30  days  to 
correct  three  mafat  deficiencies  with  the 
I/M  program  SIP  by  dates  certain.  On 
December  24, 1996,  New  York 
submitted  such  a  letter  to  EPA  from 
David  Sterman,  Deputy  Commissioner 
of  the  New  York  Department  of 
Enviromnental  Conservation.  The 
contents  of  this  letter  and  subsequent 
correspondence  are  discussed  below. 

A.  Consumer  Price  Index  Adjustment  of 
the  $450  Repair  Cost  Waiver 

States  are  required  annually  to  adjust 
the  $450  repair  cost  waiver  by  the 
Consiuner  Price  Index  (CPI).  By  January 
1,  2000,  the  adjustment  is  to  be  made 
retroactive  to  1989.  Deputy 
Commissioner  Sterman's  December  24. 
1996,  letter  indicated  that  the  State  will 
adjust  the  repair  cost  waiver  by  the  CPI 
as  required  by  federal  law.  Additionally, 
the  letter  indicates  that  the  State  will 
make  the  adjustment  back  to  1989. 
therefore,  the  State  has  met  *M» 
condition. 

B.  Enhanced  I/M  Petfoanance  Standard 
Modeling 

States  are  required  to  submit 
modeling  demonstrating  that  the 
proposed  I/M  program  will  achieve  the 
required  emission  reductions  by  the 
relevant  dates  and  meet  the  relevant  1/ 
M  performance  standard.  On  September 
4  and  16, 1997,  New  Yoric  submitted 
modeling  results  and  assumptions 
showing  that  its  program  meets  EPA's 
high  enhanced  performance  standard. 
New  York  assumed  use  of  the  NYTEST. 
a  test  method  based  on  RG240  for  which 
no  final  emission  redaction  credits  have 
been  developed.  (See  the  following 
discussion  about  equipment 
specifications  for  further  details.)  Based 
on  available  data  at  the  time  of  this 
notice.  EPA  has  concluded  that  there  is 
sufficimt  evidence  to  support  New 
York's  claim  that  this  test  deswves 


emission  reduction  credit  about  half 
way  between  a  2-mode  ASM  test  and  an 
IM240  test.  EPA  is  also  planning  to 
further  evaluate  this  test  procedure 
along  with  others  to  determine  the 
adequate  level  of  credit  it  deserves,  but 
expects  that  the  test  will  meet  the  level 
claimed  by  New  York.  The  modeling 
results  submitted  by  the  State  on 
Septembo-  4. 1997.  and  subsequent 
demonstration  submitted  on  ^ptember 
16, 1997,  show  that  the  proposed  I/M 
program  meets  the  high  enhanced 
performance  standard.  As  a  result,  the 
State  has  met  this  condition. 

C.  Test  Procedures,  Standards  and 
Equipment 

States  are  required  to  submit  written 
test  procedures,  pass/fell  standards,  and 
equipment  specifications.  These  are  to 
be  establishcid  and  followed  for  each 
model  year  and  vehicle  type  included  in 
the  I/M  program.  New  York's  I/M 
program  will  use  a  mass  emissions 
transient  test  (METT),  known  as 
NYTEST,  which  is  based  on  EPA's 
description  of  Repidr  Grade  240-second 
METT.  The  State  submitted  information 
to  support  its  assotion  that  the 
proposed  program  would  achieve 
reductions  estimated  to  be  half  way 
between  a  2-mode  ASM  test,  and  EPA's 
IM240  test  As  required  in  the 
November  27, 1996  Federal  Register 
notice,  New  YoA  submitted  I/M 
program  test  procedures,  standards,  and 
equipment  specifications  on  January  31, 
1997.  Due  to  revisions  made  since  then, 
New  Yoiii  submitted  the  revised  test 
procedures,  standards,  and  equipment 
specifications  on  September  16, 1997. 
liierefore,  this  condition  has  been  met 

IV.  De  minimus  Conditions 

EPA  is  taking  final  interim  approval 
action  upon  the  New  Yoric  I/M  SIP, 
imder  section  110  of  the  CAA.  As 
discussed  in  detail  later  in  this 
dociiment  approval  is  being  granted  on 
an  interim  basis  for  an  18-month  period 
xindei  the  authority  of  the  NHSDA. 

The  State  must  correct  six  minor,  or 
de  minimus,  deficiencies  related  to  the 
CAA  requirements  for  enhanced  I/M. 
Althou^  satisfaction  of  these 
deficiencies  does  not  affect  the  interim 
approval  status  of  the  State's 
rulemaking,  these  deficiencies  must  be 
corrected  in  the  final  I/M  SIP  revision 
to  be  submitted  at  the  ttid  of  the  18- 
month  interim  period: 

(1)  New  Y(»k  must  submit  quality 
control  measures  in  accordance  widi  the 
requirements  set  forth  in  40  CFR  part 
51.359. 

(2)  New  York  must  complete  the 
development  of  the  inspector  training 
and  certifigation  program. 


(3)  New  York  must  finalize  plans  for 
its  data  collection  system. 

(4)  New  York  must  complete  the 
public  information  program,  including 
the  repair  station  report  card. 

(5)  New  York  must  commit  to  perform 
on-road  testing  in  accordance  with  the 
requirements  set  forth  in  section  51.371 
of  the  federal  I/M  regulation. 

(6)  New  York  must  complete  the 
development  of  the  quality  assurance 
program. 

V.  Further  RequiieuiautB  for  M>t  SIP 
.^ipmval 

This  approval  is  being  granted  on  an 
interim  basis  for  a  period  of  18  months, 
under  the  authority  of  section  348  of  the 
NHSDA.  At  the  end  of  this  poiod,  the 
approval  of  the  emission  reduction 
credits  will  lapse.  At  that  time.  EPA 
must  take  final  rulemaking  action  upon 
the  State's  SIP  under  the  authority  of 
section  110  of  the  CAA.  Final  approval 
of  New  York's  I/M  program  emission 
reduction  credits  will  be  granted  based 
upon  the  following  criteria: 

(1)  The  State  has  complied  with  all 
the  conditions  of  its  commitment  to 
EPA; 

(2)  EPA's  review  of  the  State's 
program  evaluation  confirms  that  the 
appropriate  amoimt  of  program  credit 
was  claimed  by  the  State  and  achieved 
with  the  interim  program; 

(3)  Final  program  regulations  are 
submitted  to  EPA;  and 

(4)  The  State's  I/M  program  meets  all 
of  the  requirements  of  EPA's  I/M  rule, 
including  those  de  minimus  deficiencies 
identified  in  the  November  27,  1996 
proposal  (61  PR  60242)  as  minor  for 
purposes  of  interim  approvaL 

VL  Final  Rnlemaking  Action 

EPA  is  granting  interim  approval  of 
New  York's  revised  enhanced  I/M 
program  based  primarily  upon  its 
decentralized  program  effectiveness 
claims.  The  approval  will  cover  a  period 
of  18  months,  allowing  the  State  to 
demonstrate  "actual"  effectiveness  of  its 
program.  It  must  be  noted  that  actual 
effectiveness  findings  will  not  affect  this 
approval,  but  may  affect  the  emission 
reduction  credits  granted. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  foture 
request  for  revision  to  any  state 
implementation  plaiL  Each  request  ba 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  tttrhnifal  economic. 
and  environmental  fectors  and  in 
relation  to  relevant  statutory  aiul 
regulatray  requirements. 
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Vn.  Admiiiistrative  EaqaimiMiits 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OK4B)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  suhstantiid  mmiber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-fdi^profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Approvals  of  SIP  submittals  under 
section  110  and  subchapter  I,  part  D  of 
the  Qean  Air  Act  do  not  create  any  new 
lequinmenta  but  simply  approve 
raquiraments  that  the  State  is  already 
imposing.  Thetefbre,  becaiise  the  federal 
SIP  approval  does  not  impose  any  new 
requirements.  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
dean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(aX2). 

If  the  approval  is  converted  to  a 
disapproval  under  section  110(k),  baaed 
on  the  State's  bihue  to  meet  the 
commitments,  it  wrill  not  aflact  any 
existing  state  requirements  appUcahle  to 
small  entities.  Federal  disapproval  of 
the  state  submittal  does  not  afiiect  its 
state-enfbrceability.  Mmeover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement 
Therefore,  EPA  certifies  mat  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  smaU  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 

requirement 

■tt 
C  Unfunded  Mandates 

Undw  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Fedwal  manHata  that 
may  result  in  estimated  anniial  costs  to 
State,  local,  or  tribal  governments  in  the 


aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-efCactive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  Cor  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
fsderal  mandate  that  may  result  in 
estimated  aimual  costs  of  SlOO  million 
or  more  to  either  State,  local,  ot  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  jnivate  sactiv. 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(lXA)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
GoMfal  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  FadanJjUgielH'.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  for  fudkaal  Review 

Ihider  section  307(bXl)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  E)ecember  23, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  afiect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effsctiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requiranents.  (See  sectim 
307(bK2).) 

LM  rf  Subjects  ia  40  CFR  Put  S2 

Environmratal  protectian.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference,  InteTgovemmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 


Dated:  October  6, 1M7. 
)aaBnaM.Fax. 
ReptoHil  AdminittJiaor. 

Part  52,  chapter  I.  tide  40  of  the  Code 
of  Federal  Re^Uations  is  amended  as 
foUovrs: 

PART  52— (AMENDED] 

1.  The  authority  citation  fDr  part  52 
continues  to  read  as  follows: 

/ima^BOtr-  42  U.S.C  7401-7e71q. 

Subpwt  HH-Nmt  York 

2.  Section  52.1683  is  amended  by 
adding  paragraphs  (c),  (d),  and  (e)  to 
reed  as  follows: 


(c)  The  State  of  New  York's  March  27, 
1996  submittal  for  an  enhanced  motor   ~ 
vehicle  inspection  and  maintenance  (1/ 
M)  program,  as  amended  on  September 
16, 1997,  and  September  17, 1997,  is 
approved  witii  an  interim  period  to  last 
18  months.  If  New  Ymk  fails  to  start  its 
program  fay  November  15. 1998.  the 
intnim  approval  granted  under  the 
provisions  of  the  NH^A,  which  EPA 
believes  allows  the  Stata  to  take  fiill 
credit  in  its  15  percent  plan  for  all  of  the 
emission  reduction  credits  in  its 
proposal,  will  convert  to  a  disapproval 
after  a  finHing  letter  is  sent  to  the  State 
by  EPA. 

(d)  The  State  must  correct  six  minor, 
or  de  minimus,  deficiencies  related  to 
the  CAA  requirements  for  enhanced  1/ 
M.  The  minor  deficiencies  are  listed  in 
EPA's  interim  final  rulemaking  on  New 
York's  motor  vehicle  inspection  and 
maintenance  i»ogram  published  on 
October  24, 1997.  Although  satisfactiao 
of  these  deficiencies  does  not  affect  the 
interim  approval  status  of  the  State's 
rulemaking,  these  deficiencies  must  be 
corrected  in  the  final  I/M  SIP  revision 
to  be  submitted  at  the  end  of  the  18- 
montfa  interim  period. 

(e)  EPA  is  also  approving  this  SIP 
revision  under  Section  110(k)  for  its 
strengthening  efiact  on  the  plan. 

(FR  Doc.  97-28273  Filwl  10-23-97;  8:45  aat] 


ENVmONMENTAL  PROTECTION 
AGENCY 
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AOBCy:  Environmental  Protection 

Agency. 

ACTXM:  Final  rule. 
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SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  today  is  granting  a 
petition  submitted  by  General  Motors 
Corporation  (GM)  to  exclude  (or 
"delist")  certain  solid  wastes  from  the 
lists  of  hazardous  wastes  contained  in 
subpart  D  of  part  261.  EPA  has 
concluded  that  the  petitioned  waste  is 
not  a  hazardous  waste  when  disposed  of 
in  a  Subtitie  D  landfill.  This  exclusion 
applies  only  to  the  wastewater  treatment 
plant  (WWTP)  sludge  gmerated  at  GM's 
Oion  Assembly  Cmter  in  Lake  Orion, 
Michigan.  Today's  action  excludes  the 
petitioned  waste  from  the  requirements 
of  the  hazardous  waste  regulations 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  when  disposed  of 
in  a  SufaitiUe  D  landfill,  but  imposes 
testing  conditions  to  ensure  that  the 
future-generated  waste  remains 
qualified  for  this  exclusion. 
BTECTIVE  DATE:  October  24, 1997. 
AOORESSES:  The  regulatory  docket  for 
tiiis  final  rule  which  contains  the 
complete  petition  and  supporting 
documents  is  located  at  U.S.  EPA 
Region  5.  77  W.  Jackson  Blvd..  Chicago. 
IL  60604-3590.  and  is  available  for 
viewing  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  Steven  Pak  at 
(312)  886-4446  for  appointments.  The 
public  may  copy  material  from  the 
regidatory  docket  at  a  cost  of  $0.15  per 
page. 

ran  RJRTHBI  ■gOHMA-nON  OONTACT:  For 
terhniral  information  concerning  thi« 
rule,  contact  Steven  Pak  at  the  address 
above  or  at  (312)  886-4446. 

iTION: 


LBackgrovnd 

A.  Authority 

Under  sections  260.20  and  260.22. 
facilities  may  petition  EPA  to  remove 
their  wastes  from  hazardous  wraste 
control  by  excluding  them  from  the  lists 
of  hazardous  wastes  contained  in 
subpart  D  of  part  261.  Specifically, 
section  260.20  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  parts  260 
through  266,  268  and  273;  and  section 
260.22  i»ovides  generators  the 
opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator^pecific"  basis  from  the 
hazardous  waste  lists.  Petitioners  miist 
provide  siiffident  information  to  allow 
EPA  to  determine  that  the  waste  to  be 
excluded  does  not  meet  any  of  the 
criteria  under  which  the  wraste  was 
listed  as  a  liazardous  waste.  In  addition, 
where  there  is  reasonable  basis  to 
believe  that  factors  (including 
additional  constituents)  odier  than  those 


for  which  the  waste  was  listed  could 
cause  the  waste  to  be  a  hazardous  waste, 
the  Administrator  must  determine  that 
such  factora  do  not  warrant  retaining  the 
waste  as  a  hazardous  waste. 

B.  History  of  This  Rulemaking 

On  January  12,  1996,  GM  petitioned 
EPA  to  exclude  from  hazardous  waste 
control  the  WWTP  sludge  generated  at 
its  Orion  Assembly  Center.  After 
evaluating  the  petition,  on  April  18, 
1997.  EPA  proposed  to  exclude  GM's 
waste  from  the  lists  of  hazardous  wastes 
in  subpart  D  of  part  261  (see  62  FR 
19087).  This  rulemaking  addresses  the 
public  comments  received  on  the 
proposal  and  finalizes  the  proposed 
dedsion  to  grant  GM's  petition. 

IL  DiqKMitiini  of  Delistiiig  FetitioB 

General  Motors  Corporation,  Orion 
Assembly  Center,  4555  Giddings  Road. 
Lake  Orion,  Michigan  48361-1001 

A.  Proposed  Exclusion 

GM  petitioned  EPA  to  exclude  an 
annual  voliune  of  1,500  cubic  yards  of 
WWTP  filter  press  sludge  from  the  list 
of  haztttdous  wastes  contained  in 
section  261.31.  and  subsequently 
provided  additional  information  to 
complete  its  petitioiL  The  WWTP  sludge 
is  lifted  as  EPA  Hazardous  Wa^  No. 
F019 — "Wastewater  treatment  sludges 
from  the  chemiral  conversion  "^Hng  of 
aluminum  except  from  zircoiuum 
phosphating  in  aluminum  can  washing 
when  such  phosphating  is  an  exclusive 
conversion  coating  process."  The  listed 
constituents  of  concern  for  EPA  - 
Hazardous  Waste  No.  FD19  are 
hexavalent  chromium  and  cyanide 
(complexed)  (see  Appendix  Vn  of  part 
261). 

In  support  of  its  petition.  GM 
submitted  detailed  descriptions  and 
schematic  diagrams  of  its  manufacturing 
and  wastewater  treatment  processes, 
and  analytical  testing  results  for 
representative  samples  of  the  petiticmed 
waste,  including  (1)  the  hazardous 
characteristics  of  ignitability, 
ouTosivity.  reactivity,  and  toxicitjr;  (2) 
total  constituent  and  Extraction 
Procedure  for  Oily  Wastes  (OWEP,  SW- 
846  Method  1330)  analyses  for  the  eight 
toxicity  characteristic  metals  listed  in 
section  261.24,  plus  antimony, 
beryllium,  cobalt,  copper,  hexavalent 
chromium,  nickel,  tin,  thaHiiim, 
vanadium,  and  zinc;  (3)  total  constituent 
and  Toxicity  Characteristic  Leaching 
Procedure  (TCLP,  SW-646  Method 
1311)  analyses  for  163  volatile  and 
senri-volatile  organic  compounds;  (4) 
total  constituent  and  TCLP  analyses  for 
total  sulfide,  total  cyanide,  and 
complexed  cyanide;  and  (5)  total 


constituent  analysis  for  oil  and  grease, 
total  organic  carbon,  and  percent  solids. 

EPA  evaluated  the  information  and 
analytical  data  provided  by  GM  and 
tentatively  determined  that  GM  had 
successfully  demonstrated  that  the 
petitioned  waste  is  not  hazardous.  See 
the  proposed  exclusion  (62  FR  19087; 
April  18, 1997)  for  a  detailed 
explanation  of  EPA's  evaluation. 

B.  Response  to  Comments 

EPA  received  public  comment  on  the 
April  18, 1997,  proposal  from  one 
interestml  party,  the  Ecology  Center. 

CoDunent:  The  coiiunenter  states  that 
due  to  the  levels  of  metals  and  organic 
compoimds  in  the  petitioned  waste, 
land  disposal  caimot  be  r^arded  as 
long-term  protection  of  human  health 
and  the  environment  since  the  metals 
will  remain  forever  and  all  lamlfills  will 
evmtually  leak.  The  commenter  citaa  a 
General  Accounting  Office  report  and 
stresses  that  serious  problems,  such  as 
groundwater  mntam i»uiH np  are 
encountered  in  a  large  niunber  of  "state- 
of-the-art"  hazardous  waste  landfills. 

Response:  EPA  1ms  assumed  that 
disposal  in  a  Subtitie  D  landfill  is  the 
most  reasonable,  wmst-case  disposal 
scenario  for  GM's  WWTP  sludge.  The 
impacts  of  this  scenario  were  predicted 
with  EPA's  Composite  Model  for 
landfills  (EPACML)  which  was 
developed  by  EPA  to  predict  the 
transport  of  hazardous  constituents 
throi^  soil  and  ground  water  from  a 
waste  management  unit  to  a  receptor 
well  serving  as  a  drinking-water  source. 
EPA  stated  in  the  final  toxicity 
characteristic  (TC)  rule  that  the 
EPACML  and  the  toxicity  characteristic 
leaching  procedure  (TCLP)  wmild  be 
used  for  the  delisting  program  in  the 
future  (see  55  FR  11833;  March  29, 
1990).  The  method  EPA  uses  to  apply 
the  EPACML  to  delisting  yields 
conservative  yet  reasonable  estimations 
of  contaminant  fate  and  transport  (56  FR 
32993;  July  18, 1991).  One  of  die 
assumptions  EPA  used  in  appl3nng  the 
EPACML  is  that  any  liner  beneath  die 
landfill  would  eventually  fiail.  Another 
assumpticm  is  that  the  lanHfijI  is  an 
infinite  source  of  hazardous 
constituents,  whereas  the  levels  of 
constituents  emanating  from  a  lunrffil! 
may  actually  decrease  over  time.  In 
addition,  the  model  igrraras  certain 
attenuative  mechanisms  in  the  subsoils 
that  in  reality  would  tend  to  reduce  the 
levels  of  constituents.  Thus,  EPA  has 
modeled  the  WWTP  sludge  imder  a 
worst-case  scenario  of  a  "leaking" 
Subtitie  D  landfill  and  has  determined 
that  the  levels  of  inorganic  and  organic 
ccmstituents  at  a  hjrpothetical  drinking 
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water  well  are  below  health-based  levels 
of  concern. 

Comment:  The  commenter  states  that 
while  GM's  WWTP  sludge  appears  to 
pass  the  TCLP  piocedure.  Subtide  D 
lanrifilU  generate  unspecified  qiiantities 
of  organic  acids  and  compounds  some 
of  which  may  lead  to  increased  metal 
solubilities  due  to  complexation 
reactions.  The  commenter  concludes 
that  laboratory  procedures  cannot  be 
relied  upon  to  represent  real-world 
conditions. 

RespoiiMe:  While  no  laboratory  test  is 
univmally  appropriate  in  aU 
circumstances.  EPA  does  not  agree  with 
the  commenter  that  no  laboratory 
procedure  can  be  relied  upon  to 
represent  "real-world"  conditions.  The 
TCLP  was  designed,  through  extensive 
research  and  field  studies,  to  simulate 
the  leaching  of  both  inorganic  and 
ofganic  compounds  under  the  acidic 
conditions  expected  in  actively 
decomposing  municipal  landfills.  The 
specific  eovironment  modeled  by  the 
TCLP  is  disposal  of  industrial  waste 
with  municipal  waste  in  a  Subtitle  D 
landfill.  EPA  belierves  that  this  co- 
disposal  represents  a  reasonable  wont- 
case  management  scenario.  EPA  also 
believes  that  the  extraction  fluids 
•mplo]fed  in  the  TCLP  procedure  are 
more  aggressive  than  the  osganic  acids 
generated  from  municipal  wastes  and 
that  the  TCLP  is  reasonably  accurate  in 
addressing  the  mobility  of  metals  and 
other  constitnents.  See  51  FR  21653. 
June  13, 1986,  for  further  discussion  ol 
the  TCLP.  EPA  is  not  aware  of  any 
factors  that  question  the  appropriateness 
of  the  TCLP  for  GM's  petitioned  waste. 

Coounent:  The  commenter  states  that 
because  of  the  metal  content  of  the 
WWTP  sludge  and  other  metal  bearing 
wastes  generated  by  the  automotive  and 
related  industries,  land  disposal  results 
in  a  loss  of  valuable  and  non-renew^e 
resources.  The  commenter  identifies 
several  commercially  available  metal 
recovery  technologies  used  by  the  metal 
fini«limg  industry  and  summarizes  the 
advantages  of  metal  recovery  over 
convmtional  treatment  and  disposal. 
The  commenter  recommends  that  GM. 
conduct  an  economic  and  technical 
iMSibility  study  using  the  methodology 
of  total  cost  accounting. 

Bespane:  One  of  the  objectives  of 
RCRA  is  to  conserve  valuable  material 
and  energy  resources  by  minimiring  the 
generation  of  hazardous  waste  and  the 
land  disposal  of  hazardous  waste  by 
encouraging  process  substitution, 
materials  recovery,  properly  conducted 
recycling  and  reuse,  and  treatment 
However,  RCRA's  general  objectives  do 
not  supersede  the  specific  hazardous 
waste  listing  and  delisting  M-HwmA 


established  uncfor  RCRA.  Having  fiUly 
considered  all  of  the  relevant  Cactors, 
EPA  has  determined  that  GM's 
petitioned  waste  does  not  meet  the 
criteria  for  being  considered  a 
hazardous  waste.  RCRA's  objective  of 
resource  recovery  does  not  require,  and 
indeed  does  not  authorize,  EPA  to 
forego  or  reverse  this  determination. 

Similarly,  the  national  policy  under 
the  Pollution  Prevention  Act  (PPA) 
establishes  a  hierarchy  which  prefiars 
pollution  prevention  at  the  source  over 
recycling  and  prefers  recycling  over 
treatment  and  disposal  in  an 
environmentally  safe  manner.  EPA  fully 
supports  this  hierarchy  and  believes  it 
sets  forth  a  desirable  general  order  of 
preferences  for  pollution  control.  Again, 
however,  this  policy  is  not  a  statutory  or 
regulatory  mandate.  Nothing  in  the  PPA 
requires  or  even  contemplates  that  EPA 
must  retain  materials  that  EPA  finds  to 
be  non-hazardous  on  the  lists  of 
hazardous  wastes  simply  because  there 
exists  an  ability  to  puform  resource 
recoveiy  on  these  materials. 

EPA  nas  no  authority  to  retain  GM's 
petitioned  waste  as  a  listed  hazardous 
waste  simply  because  doing  so  would 
efisctively  promote  reclamation  over 
disposal.  There  is  no  question  that 
waste  minimization  and  resource 
recovery  are  desirable  and  are  being 
encour^ed  by  the  EPA.  EPA  ranains 
fully  committed,  in  its  waste  programs 
and  elsewhere,  to  promoting  pollution 
prevention  objectives.  While  EPA 
cannot  require  GM  to  evaluate  die 
feasibility  of  metals  tecowety  as  the 
commenter  recommends.  EPA  does 
encourage  GM  to  consider  the  request. 

C.  Changes  to  Proposed  Verification 
Testing  Conditions 

In  the  proposed  rulemaking,  EPA 
included  delisting  levels  for  14 
constituents  that  would  be  protective  of 
human  health  and  the  environment  and 
that  the  TCLP/OWEP  extract  of  the 
petitioned  waste  could  not  exceed. 
However,  the  proposed  levels  of  180 
mg/1  for  barium  and  9  mg/1  hx 
chrnmium  are  greater  than  the 
hazardous  waste  toxicity  characteristic 
(TC)  levels  of  100.0  mg/1  and  5.0  mg/1 
respectively  (see  section  261.24). 
Today's  rule  lowers  the  proposed 
tiwIigHng  levels  for  barium  and 
chromium  to  levels  below  the  TC  levels 
to  ensure  that  the  petitioned  waste,  even 
though  otherwise  protective  of  human 
health  and  the  environment,  remains 
below  the  TC  levels. 

Paragraph  1  in  Table  1  of  Appendix 
DC  to  part  261  now  reads  "1.  Vmification 
Testing:  GM  must  implement  an  annual 
tft«ting  program  to  demonstrate,  based 
on  the  analysis  of  a  minimum  of  four 


representative  samples,  that  the 
constituent  concentrations  measured  in 
the  TCLP  (or  OWEP.  where  appropriate) 
extract  of  the  waste  are  within  specific 
levels.  The  constituent  concentrations 
must  not  exceed  the  following  levels 
(mg/1)  which  are  back-calculated  from 
the  delisting  health-based  levels  and  a 
DAP  of  90:  Arsenic— 4.5;  Cobalt— 189.; 
Copper — 126.;  Nickel— 63.;  Vanadium — 
18.;  2Unc— 900.;  l,2-Dichl(»oethane— 
0.45;  Ethylbenzene— 63.;  4- 
Methylphenol — 16.2;  Naphthalene — 90.; 
Phenol— 1800.;  and  Xylene— 900.  The 
constituent  concentrations  miist  also  be 
less  than  the  following  levels  (mg/1) 
which  are  the  toxicity  characteristic 
levels:  Bariiun — 100.0;  and  Chromium 
(total)— 5.0." 

D.  Final  Agency  Decision 

For  the  reasons  stated  in  both  the 
proposal  and  this  rule,  EPA's 
conclusion  is  that  GM's  petitioned 
waste  may  be  excluded  from  hazardous 
waste  control.  EPA,  thmefore,  is 
granting  a  final  exclusion  for  the  WWTP 
sludge  generated  at  a  maximum  rate  of 
1,500  tons  pet  year  (or  1,500  cuIhc  yards 
per  year)  at  GM's  Orion  Assembly 
Center.  This  exclusion  applies  to  the 
waste  described  in  the  petition  only  if 
the  requirmnents  described  in  Table  1  of 
part  261  are  satisfied. 

Although  management  of  the  waste 
covered  by  this  exclusion  is  removed 
from  Subtitie  C  jurisdiction,  this 
exclusion  applies  only  where  this  waste 
is  disposed  of  in  a  Subtide  D  landfill 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  and/or  industrial  solid  waste. 

m.  Limited  EffwA  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  (non- 
RCRA)  regulatory  requirements  that  are 
more  stringent  than  EPA's.  pursuant  to 
section  3009  of  RCRA.  These  more 
stringent  requirements  may  include  a 
provision  which  prohibits  a  Federally- 
issued  exclusion  from  taking  effect  in 
the  State.  Because  a  petitioner's  waste 
may  be  regidated  under  a  dual  system 
(i.e.,  both  Federal  (RCRA)  and  State 
(non-RCRA)  programs),  petitioners  are 
urged  to  contact  the  State  regulatory 
authority  to  determine  the  ciirient  status 
of  their  waste  under  State  law. 

Furthermore,  some  States  are 
authorized  to  administ«  a  delisting 
program  in  lieu  of  the  Federal  program 
(i.e.,  to  make  their  own  delisting 
decisions).  Therefore,  this  exclusion 
does  not  apply  in  those  authorized 
States. 
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IV.  EOsctive  Date 

This  rule  is  effactive  Octobor  24, 
1997.  The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  ndes  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here, 
because  this  nde  reduces  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
publication,  under  the  Administrative 
Procedure  Act,  5  U.S.C  553(d). 

V.  Kagnletary  Impact 

Under  Executive  Order  12866.  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  The 
effiect  of  this  rule  is  to  reduce  the  overall 
costs  and  economic  impact  of  EPA's 
hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  at  a 
specific  facility  bom  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  Thoefore.  this  rule  does  not 
r^resent  a  significant  regulatory  action 
under  the  Executive  Order,  and  no 
assessment  of  costs  and  benefits  is 
necessary.  The  Office  of  Management 
and  Budget  (OMB)  has  also  exempted 
this  rule  from  the  requirement  for  OMB 
review  under  section  (6)  of  Executive 
Order  12866. 

VL  Kegnlatory  FkxifaiBty  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rrdemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  th^ 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 


analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  any  small 
entities. 

This  nde  will  not  have  an  adverse 
economic  impact  on  any  small  entities 
since  its  effect  would  be  to  reduce  the 
overall  costs  of  EPA's  hazardous  waste 
regulations.  Accordingly,  I  herri>y 
ccurtify  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 


vn. 


SednctioBAct 


In&nmation  collection  and  record- 
keeping requirements  assodated  vnth 
this  final  rule  have  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwoik  Reduction  Act  of  1980  (P.L. 
96-511, 44  U.S.C.  3501  et  seq.)  and  have 
been  assigned  OMB  Control  Number 
2050-0053. 

Vm.  Unfimded  Mandates  Keforat  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
P.L.  104-4.  which  was  signed  into  law 
on  March  22, 1995,  EPA  generally  must 
prepare  a  written  statement  for  rules 
widi  Federal  mandates  that  may  result 
in  estimated  costs  to  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  yeer.  When  such  a 
statement  is  required  for  EPA  rules, 
under  section  205  of  the  UMRA.  EPA 
must  identify  and  consider  alternatives, 
including  the  least  cosUy,  most  cost- 
effective  ot  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
EPA  must  select  that  alternative,  unless 
the  Administrator  explains  in  the  final 
nde  why  it  vns  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significanUy  (» imiquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  imd^ 
section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 


provide  for  notifying  potentially 
affected  small  governments,  giving  than 
meaningful  and  timely  input  in  the 
development  of  EPA  r^ulatoiy 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements.  The  UMRA  generally 
defines  a  Federal  mandate  for  regulatory 
purposes  as  one  that  imposes  an 
enforceable  duty  upon  State,  local  or 
tribal  governments  or  the  private  sector. 
EPA  finds  that  today's  proposed 
delisting  decision  is  deregulatory  in 
nature  and  does  not  impose  any 
enforceable  duty  upon  State,  local  or 
tribal  governments  or  the  private  sector. 
In  addition,  today's  delisting  decision 
does  not  establish  any  regulatory 
requirements  for  small  governments  and 
so  does  not  require  a  small  government 
agency  plan  under  UMRA  section  203. 

DL  List  of  SiAyecIs  in  40  CFR  Part  Ml 

Environmental  protection.  Hazardous 
waste.  Recycling.  Repwting  and 
recordkeeping  requirements. 

AatiMtrtty:  Sw:.  3001(f)  RCRA.  42  U.&C 

6921(f). 

Dalsd:  October  6. 1997. 

NofmaaLNiategaag. 

Director,  Waste.  Pesticides  and  Taaaes 
DivisioB. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  ^manA^ 
as  follows: 

PART  261— lOBfTIFICATION  AND 
USTINQ  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

AwAatitr.  42  U.S.C  690S,  6912(a).  6921. 
6922,  and  6938. 

2.  Table  1  of  Appendix  IX  of  Part  261 
is  amended  to  add  the  following  waste 
stream  in  alphabetical  order  by  facility 
to  read  as  follows: 

Ai^tendix  IX  to  Part  2tl— WmIh 
Ewhided  Under  §§  260.20  and  280.22 


Table  l.— Wastes  Excluded  From  NohSpecific  Sources 


Facaiy 


General  Mdofs  Coiporation 


Lake  Orion.  Michigan 


Wastewater  tiuudiient  piarrt  (WWTP)  sludje  tram  the  chemical 
conversion  coaling  (phoaphate  coaling)  of  aluminum  (EPA 
Hazardous  Waste  No.  F=019)  generated  at  a  maximum  annual 
ct  1,500  tons  per  year  (or  1,500  cubic  yards  per  year), 
rOclabar24, 1997  and  dteossd  of  in  a  Subtile  0 1 
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rWDtKf 


Waale  description 


~^ 


1.  VeriOcabon  TeeUng:  GM  must  Imptement  an  annual  testing 
program  to  demonstrate,  based  on  the  anaiysis  of  a  minimum 
d  tour  representative  sampies.  tt^  the  coratituent  corwentra- 
tions  measured  in  the  TCLP  (or  OWEP.  where  appropriate 
extract  ol  the  waste  are  within  specific  leveis.  The  cortatNuenI 
coTKentrations  must  not  exceed  ttie  foNowing  levels  (mg^ 
wtiich  are  tK'^-calcuiated  from  the  delisting  heaKh-tesed  lev- 
els md  a  "^  F  of  90:  Arsenic— 4.5;  Cobalt  188;  Copper^ 
126;  Nh^ei-«3;  Vanadium— 18;  Zino— SOO;  1,2- 
DicMoroalhwie— 0.45:  Elhytoenzana— 63;  4  Methylphenoi— 
16.2:  Naphthalene— 90;  Phenol— 1800;  and  Xytena-90a  The 
cortaHuenl  concentrations  must  also  t>e  less  than  the  toMowing 
lewsls  (mg/l)  wfiich  are  the  toxicity  characteristic  levels:  Bar- 
ium—100.0;  arxl  Chromium  (total)— 6.a 

2.  Changes  in  Operating  CanOHona:  If  GM  significantty  changaa 
the  marHjfacturing  or  treatment  process  or  the  chemicals  uaad 
in  the  manufacturing  or  treatment  process.  GM  may  handto 
the  WWTP  Mar  press  siudge  generated  from  ttie  new  procasa 
under  Ihia  exclusion  after  the  facility  has  demonstrated  that  tha 
tiaala  meets  tha  levels  sat  forth  In  paragraph  1  and  that  no 
new  hazardous  corwiituents  listed  in  Appendb  VIII  ol  Part  261 
have  been  Introduced. 

3.  Oiti  SubrnMato:  The  data  otjtained  through  annual  »ei<llcation 
toaling  or  paragraph  2  must  be  submitted  to  U.S  EPA  Region 
5.  77  W.  Jadoon  Blvd.,  Chicago.  IL  a0604--3SSO,  wMiin  60 
days  of  sampling.  Records  of  operalvig  condWons  and  analy^ 
ical  data  must  be  compiled,  summarized,  arxJ  maMainad  on 
site  tor  a  minimum  of  five  years  and  must  be  made  avaiabte 
for  inspection.  Ail  data  must  t>e  accompanied  by  a  signed  copy 
of  the  cartdicaion  statement  in  260.22(l)(12). 
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Federal  Cnmmiinications 
Commission. 
ACTKM:  Fmal  rule. 


t:  In  this  Second  Report  and 
Order  the  Commission  orders 
resimiption  of  installment  paymmts  for 
the  broadband  Personal 
Communications  Services  (PCS)  C  and  F 
blocks,  vrith  the  payment  deadline 
rainstated  as  of  March  31. 1998.  The 
Cranmission  adopts  disaggregation, 
amnesty,  and  prepayment  options 
designed  to  assist  C  block  licensees 
ejqMciencing  fin«nrial  difficulties. 
Thaaa  options  will  allow  C  block 
licensees  to  build  systems  or  surrender 
spectrum  to  the  Commission  for 
reauction.  The  Commission's  obfectives 
in  this  proceeding  are  to  ensure  that  the 


C  block  licensees  have  opportimities  to 
provide  service  to  the  putuic  while 
nuiintaining  the  faimtMM  and  integrity  of 
the  Commission's  auctions  program. 
EFFECTIVE  DATE:  The  effective  date  of  the 
rule  changes  herein  is  December  23. 
1997.  The  information  collection 
contained  in  these  rules  becomes 
efiisctive  on  OMB  approval  but  no 
sooner  than  December  23, 1997.  The 
Commission  will  publish  a  document 
on  a  later  date  announcing  the  efiisctive 
date  of  the  information  collection. 


FOn  FURTHER  WfXIRMATION  CONTACT: 
Jerome  Fowlkas  or  Sandra  Danner. 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0660. 
SUPPtEHBITARY  MF0RMAT10N:  This 
Second  Report  and  Order  in  WT  Docket 
No.  97-82,  adopted  on  September  25, 
1997  and  released  on  October  16, 1997, 
is  available  for  inspection  and  cop3ring 
during  normal  business  hours  in  the 
FGC  RefoHice  Center,  Room  239. 1919 
M  Street.  N.W..  Washington,  D.C  20554. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  N.W.. 
Washington,  D.C  20036  (202)  857-3800. 
Tha  complete  Second  Report  and  Order 
also  is  available  on  the  Commission's 


Internet  home  page  (http:// 
www.fcc.gov). 

afAcliea 


I.  Background 

1.  In  the  Competitive  Bidding  Fifth 
Report  and  Order,  the  Commission 
established  a  variety  of  incentives  to 
encourage  small  bxisinesses  to 
participate  in  the  auction  of  C  block  30 
MHz  and  F  blod;  10  MHz  broadband 
PCS  licenses.  See  Implementation  of 
Section-  309())  of  the  Communications 
Act — Competitive  Bidding,  Fifth  Report 
and  Order,  59  FR  37566  {July  22, 1994) 
{Competitive  Bidding  Fifth  Report  and 
Order).  Provisions  to  promote 
participation  by  small  businesses  in 
faroadl»nd  PCS  included  limiting 
eligibility  in  the  initial  C  and  F  block 
auctions  to  entrepreneurs  and  small 
businesses,  ofiior^  varying  bidding 
credits,  and  oSaring  installment 
pajrment  plans.  The  installment 
payment  plan  for  C  block  permitted 
licensees  thdl  qualified  as  small 
businesses  to  pay  90%  of  the  bid  price 
over  a  period  of  ten  years,  with  interact 
only  paid  for  the  first  six  years  and 
interest  and  principal  for  the  remaining 
four.  See  47  CFR  §24.71  l(bK3).  In 
addition,  there  were  other  installment 
payment  options  available  for  bidders 
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qualifying  as  entrepreneurs.  See  47  CFR 
S$  24.711(b)(l)-(3).  AU  bidders  in  the  C 
block  auction;  however,  qualified  as 
small  businesses.  Installment  payments 
for  small  business  F  block  licensees 
were  limited  to  80%  of  the  bid  price 
over  ten  years,  and  payments  consist  of 
interest  only  for  the  first  two  years,  then 
interest  and  principal  for  the  remaining 
eight  years.  See  47  CFR  §  24.716(b)(3). 
Entrepreneurs-were  also  eligible  for  less 
favorable  installment  payment  terms. 
See  47  CFR  §§  24.711(b)(l)-(2). 

2.  On  May  6, 1996  and  July  16, 1996, 
the  Commission  concluded  its 
broadband  PCS  C  block  auctions.  Ninety 
bidders  (including  the  C  block  reauction 
winners)  won  493  C  block  licenses.  The 
broadband  PCS  D,  E,  and  F  block 
auction  concluded  on  January  14, 1997. 
and  88  bidders  won  491  F  block 
licenses.  Net  high  bids  received  for  C 
block  30  MHz  licenses,  including  C 
block  reauction  bids,  totalled 
approximately  $10.2  billion;  net  high 
bids  received  for  F  block  10  MHz 
licenses  totalled  $642.3  million. 

3.  While  manyiC  block  licenses  were 
purchased  for  prices  below  or 
comparable  to  those  for  the  A  or  B 
blocks,  a  handful  of  large  bidders  bid 
extremely  high  prices  per  pop  for  major 
markets,  even  adjusted  for  the  value  of 
the  government  financing  we  provide. 
The  aggregate  results  of  the  C  block 
auction,  when  measured  in  average 
price  per  pop  paid,  are  markedly  higher 
than  the  other  PCS  bands,  even  after 
adjusting  for  financing,  and  even  though 
many  individual  small  licensees  bid 
prices  comparable  to  those  paid  for  die 
A  and  B  block  PCS  licenses. 

4.  When  formulating  its  original 
auction  rules  in  1994,  the  Commission 
considered  the  possibility  of  debt 
restructuring  and  observed  that  it  would 
follow  current  procedures  under  the 
existing  debt  collection  rules  and 
procedures.  See  Implementation  of 
Section  309(j)  of  the  Communications 
Act — Competitive  Bidding,  Second. 
Report  and  Order,  59  FR  22980  (May  4, 
1094)  {Competitive  Bidding  Second 
Report  and  Order). 

5.  The  Notice  of  Proposed  Rulemaking 
to  revise  the  part  1  auction  rules  sought 
comment  on  several  topics  related  to 
auction  installment  debt  See 
Amendment  of  Part  1  of  the 
Commission's  Rules — Competitive 
Bidding  Proceeding.  Order, 
Memorandum  Opinion  and  Order,  and 
Notice  of  Proposed  Rule  Making.  62  FR 
13540  (March  21.  1997)  (Part  1 
Proceeding].  The  Commission  sought 
comment  on  imposing  late  payment  foes 
on  installment  payments;  the  default 
provisions  of  §  1.2104(g)  in  the  event  of 
installment  payment  defaults;  and 


revised  procedures  for  granting  grace 
I}eriod  requests. 

6.  On  March  31, 1997,  in  response  to 
a  joint  request  from  several  C  block 
licensees  seeking  to  modify  their 
installment  payment  obligations,  and 
because  of  other  debt  collection  issues, 
the  Wireless  Telecommunications 
Bureau  (Bureau)  suspended  the 
deadline  for  payment  of  installment 
payments  for  all  C  block  licensees.  On 
April  28, 1997,  the  Bureau  extended  the 
suspension  to  F  block  licensees. 

7.  On  Jime  30, 1997,  the  Bureau 
conducted  a  public  forum  in 
Washington,  D.C.  ("FCC  Public  Ftwum") 
to  discuss  broadband  PCS  C  and  F  block 
installment  payment  issues,  including 
the  alternative  financing  arrangements 
proposed  in  connection  with  the  Public 
Notices  issued  on  June  2, 1997.  An  FCC 
Task  Force  also  was  established  which 
included  representatives  from  the 
Bureau,  the  Office  of  Plans  and  Policy, 
the  Office  of  General  Counsel,  and  the 
Office  of  Communications  Business 
Opportunities.  This  Task  Force  was 
charged  with  evaluating  proposals  for 
alternative  financing  arrangements 
submitted  by  PCS  C  and  F  block 
licensees  and  recommending  to  the 
Ccmunission  how  to  respond  to  those 
proposals.  Both  before  and  after  the  FCC 
Public  Forum,  numerous  comments, 
reply  comments,  and  ex  parte  letters 
and  presentations  were  submitted  to  the 
Commission  as  part  of  this  proceeding. 
The  Commission  thus  has  before  it  a 
wide  range  of  proposals  bom 
entrepreneur  block  licensees,  financial 
institutions  and  investors,  equipment 
vendors,  and  other  interested  parties. 

n.  Second  Report  and  Order 

8.  The  Commission  requires  C  and  F 
block  licensees  to  resimie  their  Note 
payments  on  March  31, 1998.  They  will 
also  be  required  to  pay  on  that  date  one- 
eighth  of  the  Suspension  Interest,  and 
thereafter,  pay  one-eighth  of  the 
Suspension  Interest  with  each  regular 
installment  pajrment  made  until  the 
Suspension  Interest  is  paid  in  full. 
"Suspension  Interest"  is  the  entire 
amount  of  the  unpaid  simple  interest 
that  was  accrued  at  the  rate  set  forth  in 
each  licensee's  Note(s)  during  the 
period  beginning  with  the  date  on 
which  each  license  was  conditionally 
granted  through  and  including  March 
31, 1998  ("Suspension  Period").  After 
March  31. 1998.  payment  due  dates  will 
conform  to  those  indicated  in  the  Notes 
executed  by  the  licensees.  C  block 
licensees  will  be  entided  to  elect  to 
continue  mnlcing  payments  under  their 
original  C  block  Notes.  In  addition,  the 
Commission  adopts  three  options 
relating  to  the  rules  gpveniing 


installment  payments  for  the  C  block. 
These  are  designed  to  help  to  resolve 
the  financing  issues  facing  C  block 
licensees  and  restore  certainty  to  the 
marisBtplace,  while  at  the  same  time 
helping  the  Commission  meet  its 
statutorily  mandated  public  interest 
considerations  set  forth  imder  Section 
309(j)  of  the  Communications  Act. 

9.  These  goals  %%rill  also  be  furthered 
by  generally  applying  the  same  rules 
re^rding  eligitdlity  that  were  used  in 
the  C  block  auction  to  the  reauction  of 
C  block  licenses.  See  47  CFR  §  24.709. 
All  applicants  for  the  reauction  meeting 
the  current  definition  of  "entrepreneur" 
will  be  eligible  to  bid  in  the  reauction. 
The  Commission  will  also  allow  all 
entities  that  were  eligible  for  and 
participated  in  the  original  C  block, 
auction  to  bid  in  the  reauction.  Further. 
with  the  exception  of  incumbent 
licensees  who  choose  to  disaggregate 
portions  of  spectrum  they  cunantly 
hold,  and  those  licensees  who  siirrender 
licenses  under  the  prepayment  option, 
all  C  block  licensees  who  return  licenses 
to  the  Commission  will  be  eligible  to  bid 
on  all  markets  in  the  reauction. 

A.  Resumption  of  Payments 

10.  Efiisctive  March  31, 1998,  the 
Commission  rescinds  the  Order  and 
Public  Notice  suspending  payments  for 
the  C  and  F  block  licenses  and  reinstates 
the  installment  payment  plans  for  all  C 
and  F  block  licensees.  The  Commission 
directs  that  all  payments  due  and  owing 
on  and  after  March  31, 1998  be  made  in 
accordance  mth  the  terms  of  each 
licensee's  Note,  aasociated  Security 
Agreement,  and  the  Commission  C)rder8 
and  regulations.  All  Suspension  Interest 
will  become  due  and  payable  over  a 
two-year  period  and  all  Commission 
rules  regarding  installment  payments 
and  defaults  for  the  broadband  PCS  C 
and  F  blocks  will  remain  in  eCbct  Any 
C  or  F  block  licensee  that  fails  to  ranit 
the  payment  due  on  March  31, 1998. 
and  remains  delinquent  for  more  thim 
60  days  (i.e.,  fails  to  make  the  March  31, 
1998.  payment  on  or  before  May  30, 
1998),  will  be  in  default  on  its  license. 
See  47  CFR  §  1.2110(e)(4)(i).  The  60-day 
period  is  an  exception  to  the  existing 
rules  that  provide  for  an  automatic  90- 
day  non-default  period.  Given  the  one 
year  suspension,  the  Commission 
believes  that  providing  a  shorter 
automatic  grace  period  is  justified. 

11.  Any  licensee  that  continues  under 
its  original  Note(s),  will  be  required  to 
pay  on  March  31. 1998.  one-eighth  of 
the  Suspension  Intraest;  there^ter, 
regidar  payments  will  become  due  and 
pa]rable  in  accordance  with  the 
provisions  of  the  licensee's  original 
Note.  The  Commission  concludes  that  it 
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could  place  a  significant  burden  on 
licenaaes  to  require  payment  of  the 
entire  amount  of  the  Suspension  Interest 
on  March  31,  1998.  Therefore,  the 
Conunission  requires  that  broadband 
PCS  C  and  F  block  licensees  submit  one- 
eighth  of  the  Suspension  Interest  on 
March  31, 1998,  and  one-eighth  of  the 
Suspension  Interest  with  each  regular 
installment  payment  made  thereeJter 
until  the  Suspension  Interest  is  paid  in 
full.  Xfter  March  31, 1998,  payment  due 
dates  will  confiorm  to  those  indicated  in 
the  Note(s)  executed  by  the  licensees. 
While  the  first  regular  installment 
payment  next  made  after  March  31, 
1998,  will  be  pro-rated  to  account  for 
the  resumption  of  pa3rment8  on  March 
31 ,  1998,  all  regular  installment 
payments  th«eafter  will  be  in  the 
amounts  shown  on  the  amortization 
schedule  attached  to  and  made  a  part  of 
each  Note,  as  amended,  plus  the 
applicable  payments  of  Suspension 
Interest  Fat  example,  for  those 
licensees  granted  in  September,  1996 
whose  regular  installments  occur  on 
March  31,  June  30,  Septembw  30,  uid 
Deconber  31  of  each  year,  the  next 
regular  payment  doe  after  March  31, 
1998,  will  be  due  on  June  30, 1998.  and 
will  include  the  amount  of  interest 
accrued  from  April  1, 1998,  through  and 
including  June  30, 1998,  plus  one-eighth 
of  the  Suspension  Interest  The  next 
regular  payment  will  be  due  on 
September  30, 1998,  and  will  be  due  in 
the  amount  shown  on  the  amortization 
schedule  attached  to  the  Note  (i.e., 
interest  fiom  July  1, 1998,  through  and 
including  September  30, 1998),  plus 
one-eighth  of  the  Suspension  Interest. 
Regular  payments  will  continue  on  each 
and  every  December  31,  March  31,  Jime 
30.  and  September  30  thoeafter  until 
the  Note  is  paid  In  full.  For  these 
licensees,  the  payment  due  on 
December  31,  1999,  will  be  the  last 
pajrment  due  that  includes  any 
amortized  Suspension  Interest  All 
payments  after  that  date  will  continue 
in  accordance  with  the  terms  of  the 
amortization  schedule  attached  to  the 
Note  executed  by  the  Ucensee.  All 
installment  payments  previously  made 
by  licenaees  who  elect  one  of  the  three 
options  will  be  applied  in  accordance 
with  the  provisions  set  forth  under  the 
discussion  of  each  option  below. 

12.  The  Commission  delegates  to  the 
Bureau  authority  to  set  forth  all 
procediues  for  implementing  the 
resumption  of  paraients. 

13.  Broadband  PCS  C  block  licensees 
rhoowing  to  surrender  their  licenses 

Stirsuant  to  the  amnesty  option 
escribed  below  and  those  siurendering 
licenses  that  are  not  prepaid  pursuant  to 
the  prepayment  option  described  below 


will  be  required  to  return  to  the 
Commission  each  original  Note  and 
Security  Agreement  for  cancellation  by 
the  Commission.  The  Commission  will 
not  entertain  any  requests  for  an 
extension  of  the  March  31, 1998 
deadline  beyond  the  automatic  60-day 
non-default  period  discussed  above.  The 
licenaees  havto  already  been  afforded  a 
significant  period  to  licensees  during 
which  payments  were  not  required. 
Therefore,  the  Commission  intends  to 
deny  any  requests  for  a  grace  period 
beyond  the  automatic  60-day  non- 
default  period  adopted  herein, 
including  any  requests  made  pursuant 
to  §  1.2110  of  the  Commission's  rules. 
See  47  CFR  §  1.2110(eK4)(U). 

14.  C  block  licensees  may  resume 
pa]rments  under  their  current  Note  or 
elect  one  of  the  three  options  described 
below. 

B.  Disaggregation  of  Spectrum  for 
Reauction 

15.  Under  the  disaggregation  option 
adopted  today  by  the  Commission,  any 
C  block  licensee  may  disaggregate  a 
portion  of  its  spectrum  from  each  of  its 
licenses  and  surrender  it  to  the 
Commiasion  for  reauction.  The  licensee 
must  disaggregate  15  MHz  of  spectrum 
it  holds  across  all  Basic  Trading  Areas 
(BTAs)  in  an  Major  Trading  Area 
(MTA).  These  provisions  prevent 
licensees  from  selectively  sunmidering 
spectrum  for  which  they  may  believe 
they  paid  too  much,  or  otherwise 
discarding  spectrum  in  maikats  that 
may  be  more  difficult  to  serve 
(commonly  referred  to  as  "cherry- 
picking"  of  licenses  or  spectrum).  The 
CommiMion  limits  the  ability  of 
licensees  to  selectively  disaggregate 
spectrum  within  an  MTA  also  to 
facilitate  attempts  by  new  bidders  to 
aggregate  spectrum  and  iniHatw  service. 
Because  the  Commission  is  allowing 
disaggregation  on  an  MTA-by-MTA 
basis,  special  exemptions  for  built-out 
systems,  suchasihe  one  adopted  under 
the  amnesty  option  Hisrusswd  below,  are 
unnecessary.  In  cases  where  a  licensee 
has  built-out  a  BTA,  it  can  choose  either 
to  retain  all  30  MHz  in  each  of  the  BTAs 
it  has  licenses  for  in  an  MTA,  or  it  can 
operate  its  built-out  system  with  15 
MHz.  The  Conunissian  believes  that  this 
flexibility  mitigates  the  need  for  a  buUd- 
out  exception  for  this  option. 

16.  Licensees  electing  this  option  will 
be  required  to  return  half  of  their 
spectrum  at  1895-1902.5  MHz  paired 
with  1975-1982.5  MHz.  which  is 
spectrum  contiguous  to  the  PCS  F  block. 
The  surrender  of  spectrum  adjacent  to 
the  F  block  will  provide  sufficient 
contiguous  spectium  for  both  the 


incumbent  and  new  licensees  to  oSer 
competitive  PCS  services. 

17.  Under  the  disaggregation  option, 
the  Commission  will  reduce  the  amount 
of  the  debt  owed  by  an  amount  equal  to 
the  pro  rata  portion  of  the  spectrum 
returned  to  the  Commission. !.«.,  by 
50%,  subject  to  coordination  with  the 
Department  of  Justice  pursuant  to 
applicable  federal  claims  collection 
standards.  The  Commission  will  retain 
the  pro  rata  portion  of  the  down 
payments  applicable  to  the  spectrum. 
The  following  Illustrates  how  this 
proposal  would  operate  in  practice: 

Company  X  holds  a  30  MHz  licanse  in  a 
BTA  market:  paid  the  Commissioa  $100,000 
in  its  down  payment:  and  owvi  the 
Commiasion  SSOOJNM)  on  a  net  bid  of 
$1,000,000.  Company  X  could  diaaggra^te 
15  MHz  and  currandar  it  to  th«  Commiaaion 
for  reauctioa,  and  the  Commiaaion  would 
ratain  SSO.OOO  of  tiie  down  pa)rment.  In 
return,  the  Commiasion  would  reduce  the 
licenaee'a  obligation  to  the  govermnont  to 
$450,000. 

The  face  amount  of  the  licensee's 
Note  will  be  adjusted  te  refiect  the  new 
principal,  and  the  Note  will  then  be 
amortized  from  the  original  date  of 
execution  to  calculate  the  pajrments  at 
the  new  face  amount  of  the  Note.  All 
installment  paymoits  made  as  of  March 
31. 1997  (including  any  payments  due 
prior  to  and  on  March  31,  1997)  will  be 
applied  to  reduce  the  amount  of  the 
Suspension  Interest  calculated  on  the 
new  principal  balance  to  be  made  in 
eight  equal  payments  beginning  March 
31. 1998. 

18.  Where  applicable,  the  existing 
disaggr^ation  rules  will  govern  this 
option.  See  47  CFR  $  24.714.  However, 
the  broadband  disaggregation  rules  were 
not  designed  for  the  surrender  of 
spectrum  to  the  Commission.  Thns« 
existing  rule  provisions  on  designated 
entity  transfiBr  restrictions,  unjust 
enridunant  installment  payments, 
abbreviated  license  terms  and 
construction  requirements,  restrictions 
on  the  amount  of  spectrum  that  can  be 
disaggregated,  and  similar  rules  will  not 
apply  to  disaggregation  to  the 
Commission  authorized  by  this  option. 
In  order  to  take  advantage  of  the 
disaggregation  option,  licensees  wiU  be 
required  to  make  an  election  consistent 
with  the  procedures  specified  in  this 
Second  Report  and  Order. 

19.  In  order  to  avoid  unjust 
enrichment,  licensees  (defined  as 
qualifying  members  of  the  licensee's 
control  group,  and  their  affiliates)  wilL 
be  prohibited  from  bidding  in  the 
subsequent  reauction  for  spectrum  the 
incumbent  licensee  has  disaggregated. 
However,  they  will  be  permitted  to 
acquire  spectrum  for  any  BTA  for  which 
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the  incumbent  licensee  has  not 
disaggregated  spectrum.  The 
Commission  does  not  believe  that  it 
would  be  fair  for  these  entities  to  benefit 
from  a  reauction  after  taking  advantage 
of  the  disaggregation  option.  To  ensure 
further  against  unjust  enrichment,  these 
entities  will  also  be  barred  from 
reacquiring  the  spectrum  they  have 
surrendered  to  the  Commission  through 
a  secondary  market  transaction  for  a 
period  of  two  years  from  the  start  of  a 
reauction. 

20.  The  Commission  believes  that  the 
disaggregation  option  set  forth  above  is 
consistent  with  the  goals  in  this 
proceeding  and  serves  the  public 
interest  First,  this  option  preserves  the 
credibility  and  integrity  of  the 
Commission's  rules.  The  relief  provided 
is  another  means  of  making  more 
efficient  use  of  the  spectrum.  It  does  nok 
provide  a  windfall  or  unfair  advantage 
to  the  C  block  licensees  availing 
themselves  of  the  disi^ggregaUon  option. 
The  disaggregating  licensee  continues  to 
pay  for  spectrum  at  its  net  high  bid 
price,  and  the  Commission  receives  full 
payment  for  the  spectrum  retained  by 
the  licensee.  In  addition,  the 
Commission  will  retain  50%  of  the 
down  payment  consistent  with  the 
amount  of  spectiimi  being  surrendered 
to  the  Commission.  Moreover, 
disaggregation  with  a  pro  rata 
adjustment  in  debt  is  consistent  with 
the  Commission's  rules  with  regard  to 
private  party  disagoegation. 

21.  Second,  the  disaggregation  option 
is  fair  and  equitable  to  all  interested 
parties.  Losing  bidders  and  other 
eUgible  parties  will  have  an  opportunity 
to  bid  on  the  disaggregated  spectrum  in 
the  reauction.  Also,  by  limiting 
disaggregation  of  spectrum  to  15  MHz 
blocks  on  a  BTA  witiun  an  MTA  basis, 
the  Commission  incraases  the  likelihood 
Uiat  die  licenses  available  for  reauction 
will  be  in  quantities  and  geographic 
clusters  that  are  commercially  viable.  In 
addition,  by  providing  tius  limited 
opportiinity  to  "pick  and  choose"  which 
licenses  to  disaggregate,  and  not 
requiring  the  surrender  of  all  30  MHz  of 
the  spectrum  it  holds  in  an  MTA,  tiiis 
option  is  fair  to  those  who  have  built- 
out  some  of  their  markets.  This  option 
does  not  materially  alter  the  competitive 
landscape  for  commercial  mobile  radio 
services.  Given  the  current  state  of  the 
market  and  the  Commission's  existing 
rules,  it  is  reasonable  to  expect  that 
some  C  block  spectrum  will  be 
transferred  to  competitors  through 
reauction  or  private  sale.  The 
Commission's  action  here  facilitate  this 
process,  by  reducing  the  amoimt  of 
spectrum  that  would  otherwise  be 
marketed  in  a  piecemeal  fashion. 
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Moreover,  as  noted  above,  other  parties 
will  have  an  opportunity  to  bid  on  this 
spectrum  in  the  reauction  and,  because 
of  the  spectrum's  proximity  to  die  F 
block,  the  spectrum  may  be  particularly 
attractive  to  prospective  licensees. 

22.  Third,  the  disaggregation  option  is 
consistent  with  the  Section  309(j) 
obligation  for  the  Commission  to 
promote  opportunities  for  designated 
entities,  including  small  businesses. 
This  option  should  assist  current  C 
block  licensees  in  moving  forward  with 
the  deployment  of  their  service 
ofiiarings.  Disaggregation  will  also 
provide  opportunities  for  other  small 
businesses  to  enter  the  PCS  market  in 
the  fiihire.  Finally,  by  requiring  C  block 
licensees  to  disagpegate  the  15  MHz  of 
spectrum  adjacent  to  the  F  block,  the 
Commission  provides  opportunities  for 
existing  F  block  licensees  to  aggregate 
spectrum  in  a  manner  tiiat  coidd  benefit 
their  planned  or  prospective  service 
offerings. 

C.  Siurender  Licenses  for  Reauction 
(Amnesty) 

23.  The  Conunission  concludes  that  it 
serves  die  pubUc  interest  to  adopt  an 
amnesty  option  that  permits  any  C  block 
licensee  to  surrender  all  of  its  licenses 
in  exchange  for  relief  from  its 
outstandiE^  debt  and  waive  any 
appUcable  default  payments,  subject  to 
coordination  with  the  Departinent  of 
Justice  pureuant  to  applicable  federal 
claims  collections  standards.  The 
Commission  adopts  the  amnesty  option 
for  purposes  of  speeding  use  of  the  C 
block  spectrum  to  provide  services  to 
the  American  public.  The  surrender  of 
licenses  under  this  option  will  provide 
qualified  parties  witii  an  opportiinity  to 
obtain  C  block  licenses  at  the  market 
value  of  the  licenses  prevailing  at  the 
time  of  the  reauction.  The  amnesty 
option  adopted  today  is  equitable  to  all 
parties  because,  while  anmesty  relieves 
a  licensee  from  fiuther  debt  obligations 
and  any  applicable  default  payments,  a 
coordinated  surrender  of  licenses 
facilitates  expeditious  reauctioning  of 
the  spectrum  and  will  provide  new 
market  opportunities  for  all  eligible 
entities.  In  addition,  rapid  reauction  of 
those  licenses  surrendered  will  also 
comply  with  the  Congressional  directive 
that  we  promote  competition  and 
participation  in  the  telecommunications 
industry  bv  small  businesses. 

24.  A  C  block  licensee  must  make  the 
amnesty  election  in  accordance  with  the 
procedures  set  forth  below  in  thia. 
Second  Report  and  Order.  The 
Commission  will  reauction  those 
licenses  surrendned  on  an  expedited 
basis  under  the  reauction  rules 
diacusaed  in  the  Further  Notice  trf 


Proposed  Rulemaking  adopted  with  thia. 
Second  Report  and  Order.  Licensees 
electing  the  amnesty  option  will  be 
eligible  to  bid  for  any  and  all  licenses 
at  the  reauction. 

25.  Licensees  electing  the  amnesty 
option  will  not  have  tiieir  down 
payment  returned.  This  will  discourage 
speculation  and  ensure  that  all  bidders, 
new  entrants  as  well  as  existing 
licensees,  participate  in  Uie  reauction 
without  undue  advantage.  Retention  of 
the  down  payments— 10%  of  the  bid 
price  for  most  Ucensees— is  consistent 
with  the  Commission's  previous 
decisions  and  actions  affecting  C  block 
biddos.  The  Commission  has  retained 
any  payments  made  by  those  C  block 
bidden  who  have  failed  to  make  their 
firat  or  second  down  payments.  In 
forgiving  the  oiitstandiiig  debt  the 
Commission  affords  significant  relief  to 
the  licensees  by  allowing  tiiem  to  avoid 
anticipated  defaults.  In  addition,  these 
licensees  will  not  be  deemed  in  default 
or  delinquent  in  meeting  government 
debt  obligations.  Nor  will  they  be 
subject  to  any  applicable  default 
payments  or  in  violation  of  any 
Commission  rules  or  license  conditions. 

28.  Subject  to  one  exception 
identified  below,  licensees  choosing  to 
take  advantage  of  the  amnesty  option 
will  be  required  to  surrender  all  of  their 
licenses  to  the  Commission.  The 
requirement  that  all  licenses  be 
surrendered  precludes  licensees  from 
"cherry  picking."  The  simultaneous 
multiple-round  auction  design  enables 
bidden  to  place  bids  on  many  licenses 
at  once  and  to  aggregate  desired  licenses 
in  a  manner  that  facilitates  workable 
business  plans.  If  licensees  could 
"cherry  pick"  which  licenses  to 
surrendOT,  the  interdependency  of  the 
licenses  would  be  harmed.  Licenses 
surrendered  pureuant  to  such  a  "cherry 
picking"  scheme  might  lack  the 
potential  for  beneficial  aggregation 
widiin  MTAs,  and  therefore  would 
likely  be  less  valuable  to  potential 
bidden  and  impair  business  plans  of 
new  investon. 

27.  As  an  exception  to  the  all-oi^ 
nothing  requirement,  Ucensees  that  have 
met  or  exceeded  the  five  year  build-out 
requirements  by  September  25, 1997. 
the  date  of  adoption  of  this  Second 
Report  and  Order,  will  not  be  required 
to  surrender  licenses  for  built-out 
markets.  In  addition,  these  licensees 
will  be  permitted  to  retain  those  BTA 
licenses  in  which  such  build-out  has 
occiined.  However,  licensees  availing 
themselves  of  this  exception  may  not 
pick  and  choose  BTAs  within  an  MTA 
but  will  be  required,  instead,  to  keep  all 
of  the  other  BTAs  in  the  MTA  in  which 
the  build-out  requirooMnt  has  been  met 
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and  to  pay  for  those  licenses  under  the 
terms  of  their  Notes.  The  build-out 
exception  facilitates  the  achievement  of 
the  statutory  goal  set  forth  in  Section 
309(j)  that  it  encourages  the  rapid 
provision  of  service  to  the  public,  and 
responds  to  the  needs  of  licensees  that 
have  already  commenced  opmations  or 
have  otherwise  invested  significantly  in 
certain  of  their  C  block  licenses.  The 
Commission  has  an  interest  in 
minimiring  the  competitive  impact  of 
the  changes  that  it  makes  to  the  auction 
rules,  consistent  with  its  broader  policy 
objectives.  The  exception  adopted  today 
is  one  method  by  which  the 
Commissioo  can  ensure  that  the  mena 
of  options  available  to  the  C  block  is  fair 
to  those  licensees  that  have  rapidly 
built-out  their  markets  and  initiated 
provision  of  competitive  service. 

28.  Some  licensees  made  their 
installment  payments  [i.e.,  installments 
due  on  that  date,  and  amounts  due  on 
December  31, 1996,  but  not  paid  until 
March  31,  1997,  based  on  the  automatic 
9Q-day  non-defiiult  rule)  after  the 
suspension.  In  addition,  prior  to  the 
suspension  of  payments,  many  C  block 
BcMaaas  made  their  regularly 
scheduled  installment  payments.  Due  to 
the  actions  taken  in  this  Second  Report 
and  Order,  it  would  be  unjust  and 
inequitable  for  C  block  licensees  to  be 
treated  differently  merely  because  some 
C  block  licensees  made  prior  payments 
while  others  did  not  Consequently,  the 
Wireless  Telecommunications  Bureau  is 
directed  to  refund  any  installment 
payments  made  (whether  due  on  or 
before  March  31, 1997)  on  any  license 
that  is  surrendered  pursuant  to  this 
Second  Report  and  Order.  In  addition, 
the  Commission  will  forgive  payment  of 
any  due.  but  unpaid,  installment 
pajrments  for  any  surrendered  license. 
Fcv  licensees  exercising  the  build-out 
exception  and  retaining  certain  licenses, 
all  previously  made  installment 
payments  will  be  applied  first  to  reduce 
the  Suspension  Interest  applicable  to 
those  licenses,  and  any  amounts 
remaining  will  be  refunded. 

D.  Prepeyment 

29.  Under  the  prepayment  option  the 
Commission  adopts,  any  C  block 
Mrnnsen  may  prepay  selective  licenses 
subfect  to  the  restrictions  described  in 
this  Second  Report  and  Order.  All 
lioanaae  that  are  not  prepaid  in 
aooorduce  with  this  option  must  be 
surrendered  to  the  Commission  in 
exchange  for  a  forgiveness  of  the 
corresponding  debt  and  any  penaltiee.  A 
licensee  selecting  this  option  may  apply 
70%  of  the  total  of  all  down  payments 

it  made  on  the  licenses  that  it  elects  to 
surrender  to  the  Conunission 


("Available  Down  f»aynients"),  to  a 
prepajrment  of  the  Notes  for  as  many  of 
its  Ucenses  it  wishes  to  keep.  For 
example,  if  a  licensee  held  two  licenses 
with  net  high  bids  of  SlOO  and  $200, 
then  the  total  down  payments  would 
equal  $30  ($10  •»■  $20).  If  the  licensee 
elected  to  keep  the  $200  license,  the 
licensee  would  have  $7  ($10  x  70    - 
percent)  of  its  do«m  payment  fiom  the 
$100  license  to  apply  towards  the 
prepayment  of  the  $200  license's  Note. 
If,  on  the  other  hand,  the  licensee 
elected  to  prepay  the  $100  license,  then 
the  licensee  would  have  $14  ($20  x  70 
percent)  of  its  down  payment  firom  the 
$200  license  to  apply  towards  the 
prepeyment  of  the  $100  license's  Note. 
The  remaining  down  payments  not 
applied  to  prepaymmt  wrill  be  retained 
l^  the  Commission. 

30.  Additionally,  an  incumbent  may 
use  any  "new  money"  to  prepay  as 
many  of  its  own  licenses  as  it  desires. 
Any  installment  payments  previously 
made  by  the  licensee  for  all  its  licenses 
will  be  added  to  the  Available  Down 
Pajfments  to  increase  the  funds  available 
to  prepey  its  Notes.  Interest  accrued 
from  the  date  of  the  conditional  license 
grant  through  the  Election  Date  will  be 
forgiven.  For  purposes  of  this  option, 
the  down  payment  associated  with 
licenses  that  are  transferred  as  of  the 
Election  Date  to  subsidiaries  or  affiliates 
will  be  considered  transferred  with  the 
licenses  and  the  corresponding  debt  For 
example,  if  ABC  Company  paid 
$100,000  each  for  two  licenses  and 
submitted  $10,000  in  down  payments 
for  each  license,  the  total  down 
payments  submitted  by  ABC  Company 
would  be  $20,000.  Hovrever,  if  ABC  had 
subsequently  transferred  one  of  its 
licenses  to  XYZ  Company,  a  wholly- 
owned  subsidiary,  ABC  Company 
would  not  have  any  additional  money 
available  to  piuch^e  its  license,  and 
XYZ  Company  would  not  have  any 
additional  money  available  to  purchase 
its  license.  This  option,  however,  is  not 
intended  to  prohibit  additional  license 
transfers  consistent  with  existing 
Commission  rules. 

31.  The  Commission  believes  that  this 
prepeyment  option  feirly  balances 
competing  interests,  while  maintaining 
the  feimess  and  integrity  of  our  rules 
and  auctions.  The  Commission  notes 
that  30%  of  the  down  payments  is  equal 
to  3%  of  the  net  high  bidis  and  is 
consistent  with  the  approach  adopted 
previously  for  down  payments.  Under 
the  Commission's  existing  rules,  an 
applicant  is  sub)ect  to  a  3%  payment  if 
it  bils  to  make  the  required  down 
payment.  See  47  CFR  §§  1.2104(g)(2), 
24.704(a)(2).  The  Commission  believes 
it  to  be  most  fair  to  apply  tliis  provision 


to  those  licensees  who  seek  the  relief 
provided  by  this  option.  If  licensees 
were  able  to  use  all  of  their  down 
payment,  they  would  recoup  in  full 
what  they  paid,  and  there  would  be  no 
deterrent  effect  against  bidding 
excessively  in  the  auction  or  otherwise 
gwming  the  process.  Thus,  in  the  next 
auction  to  which  debvdt  payments 
apply,  these  rules  could  be  ignored  with 
impunity.  Such  a  result  wouild  severely 
harm  the  Commission's  market-based 
auction  program.  It  would  make  it 
impossible  to  impose  the  charges 
already  imposed  in  past  cases,  including 
in  C  block  cases.  Further,  permitting  C 
block  licensees  access  to  the  down 

Eayments  they  previously  made  for 
censes  they  no  longer  wish  to  retain  is 
a  substantial  beuefit  and  feir  to  these 
licensees.  To  allow  them  to  use  100%  of 
those  funds  would  be  unfair  to  other  C 
block  licensees  who  choose  to  continue 
to  pey  under  their  existing  obligations, 
and  to  bidden  who  were  unsuccessful 
in  the  auction. 

32.  The  Commission  declines  to 
discount  the  Notes.  The  Commission 
believes  it  is  feir  to  other  bidders  and  to 
the  credibility  and  int^^ity  of  the  rules 
for  the  prepayment  to  be  in  the  amount 
of  the  outstanding  debt  for  the  net  high 
bid.  In  other  words,  licensees  should 
pay  what  they  bid.  To  ofiier  deep 
discounts  off  the  amount  of  the  debt  is 
outside  normal  commercial  practices 
and  otherwise  appears  to  be  a  "Ijail-out" 
of  C  block  licensees  who  have 
encountoed  financial  difficulties  long 
after  the  auction  was  completed  and  the 
financial  commitments  were  made.  Debt 
paid  off  in  advance  of  the  maturity  date 
allows  the  debtor  to  reap  the  benefit  of 
not  incurring  additional  interest  due  on 
the  principal  amount  owed.  To  discount 
the  amount  of  the  principal  would 
unfeirly  permit  a  windfall  to  the 
licensee  electing  this  option.  The 
Commission  is  cognizant  of  the 
financial  difficulties  for  some  C  block 
licensees,  but  is  also  mindful  of  a  duty 
to  the  other  C  block  licensees  who  are 
successfully  meeting  their  obligations 
and  continuing  build-out  efforts  for 
wireless  services.  Therefore,  the 
Conunission  believes  that  it  strikes  the 
proper  balance  by  allowing  a  licensee 
the  benefit  of  prepaying  its  debt 
obligations,  thereby  reducing  the 
amount  of  interest  that  would  be 
payable  over  the  full  term  of  the  Note, 
while  avoiding  fundamental  changes  to 
our  rules  that  unfeirly  harm  other 
licensees  who  followed  the  rules  and 
who  continue  to  meet  their  payment 
obligations. 

33.  Under  this  prepayment  option,  an 
incumbent  must  prepay  all  of  the  ETA 
licenses  in  a  particular  MTA  and  cannot 
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arbitrarily  select  individual  BTA 
licenses  in  a  given  MTA  to  prepay  while 
surrendering  other  licenses  in  that 
MTA,  with  one  exception.  The 
Commission  concludes  that  while  a 
licensee  must  prepay  the  debt  on  all  of 
the  BTAs  for  which  it  holds  licenses  in 
an  MTA,  a  licensee  may  not  have 
sufficient  funds  available  to  it  to  prepay 
all  of  its  Notes  for  the  BTA  licenses  in 
a  given  MTA.  Therefore,  any  licensee 
that  has  mough  funds  on  hand  to 
prepay  one  or  more  BTAs  within  an 
MTA,  but  not  enough  for  the  entire 
MTA,  must  prepey  all  of  those  BTAs 
within  that  MTA  that  it  can  afford.  The 
Commission  concludes  that  a 
requirement  that  all  licenses  in  a  given 
MTA  be  prepaid  precludes  licensees 
from  "cherry  picking."  The 
simultaneous  multiple-roimd  auction 
design  discussed  in  the  Further  Notice 
of  Proposed  Rulemaking  enables  bidders 
to  place  bids  on  many  licenses  at  oitce. 
If  licensees  were  permitted  to  "cherry 
pick"  which  licenses  in  an  MTA  to 
prepay  and  which  to  surrender  undw 
this  option,  the  interdependency  of  the 
licenses  would  be  threatened.  Licenses 
surrendered  pursuant  to  such  a  "cherry 
picking"  scheme  would  lack  the 
potential  for  aggregation,  and 
consequently  would  hold  much  less 
value  to  other  bidders  in  the  subsequent 
reauction. 

34.  The  Commission  declines  to 
provide  an  exception  for  markets  in 
which  the  five-year  build-out 
requirement  has  been  met  as  provided 
under  the  amnesty  option.  Under  the 

E repayment  option,  licensees  have  the 
exibility  to  select  which  markets  they 
will  retain  subject  to  the  restrictions  in 
this  Second  Import  and  Order.  For  this 
zeeson,  licensees  have  the  option  of 
selecting  and  prepaying  for  licenses 
where  they  have  invested  capital  to 
meet  the  build-out  requirements  and  not 
prepaying  in  an  MTA  where  they  have 
not.  "The  Commission  believes  that  this 
flexibility,  compared  to  the  all  or 
nothing  approach  of  simple  amnesty, 
mitigates  the  need  for  this  exception. 

35.  Finally,  for  a  period  of  two  years 
from  the  start  date  of  the  reauction, 
licensees  (defined  as  qualifying 
members  of  the  licensee's  control  group, 
and  their  affiliates)  will  be  prohibited 
from  reacquiring  the  licenses 
surrendered  pursuant  to  this  option 
either  through  a  reauction  or  any  other 
secondary  market  transaction.  "Hie 
Commission  does  not  believe  that  it 
would  be  fair  to  other  licensees  and 
bidders  for  these  licensees  to  benefit 
from  a  reauction  of  those  Ucenses  after 
taking  advantage  of  this  option. 
Furthermore,  the  Commission  does  not 
believe  that  this  option  should  provide 


opportunities  for  licensees  to 
"selectively"  reduce  their  license 
obligations  by  surrendering  a  license  in 
hopes  of  re-obtaining  it  in  a  reauction  at 
a  lower  price. 

E.  Election  Procedures 

36.  The  Commission  concludes  that  a 
licensee  electing  to  continue  under  its 
existing  installment  payment  plan  or 
electing  one  of  the  options  set  forth  in 
this  Second  Report  and  Order,  must  file 
a  written  notice  of  such  election  with 
the  Wireless  Telecommimications 
Bureau  on  or  before  the  Election  Date 
("Election  Notice").  The  "Election  Date" 
is  January  15, 1998.  The  Election  Notice 
must  be  filed  on  or  before  January  15, 
1998  with  the  Office  of  the  Secretary. 
Federal  Communications  Commission, 
Washington,  D.C  20554  (attn:  Wireless 
Telecommunications  Bureau,  Auctions 
and  Industry  Analysis  Division — 
Election  Notice).  The  Wireless 
Telecommunications  Bureau  will 
provide  more  information  concerning 
filing  procedures  in  a  subsequent  public 
notice. 

37.  The  Commission  requires  that 
those  licensees  electing  (i)  to  continue 
making  payments  imder  their  original  C 
block  Notes,  (ii)  the  disaggregation 
option,  or  (iii)  die  anmesty  option  who 
elect  to  take  advantage  of  the  build-out 
exception  and  retain  certain  of  their 
licenses  make  the  appropriate  payment 
by  March  31,  1908  (or  by  the  end  of  the 
60-day  grace  period  allowed),  and 
execute  any  necessary  financing 
documents  pursuant  to  appropriate 
reqiiirements  and  time  frames 
established  by  the  Bureau  in  ordo-  to 
continue  to  be  eligible  under  the  ofrtion 
chosen. 

38.  Continuation  Under  Existing 
Note(s}.  Any  licensee  that  wishes  to 
continue  making  installment  payments 
in  accordance  with  the  tmns  of  its 
original  C  block  Note,  must  elect  to  do 
so  by  submitting  the  Election  Notice  of 
such  election. 

39.  Disaggregation.  For  licensees 
electing  the  disaggregation  option,  the 
Election  Notice  must  include  (i)  a  list  of 
all  licenses  being  disaggregated,  {ii)  the 
original  of  all  licenses  being 
disaggregated,  and  (iii)  all  originals  of 
the  Notes  and  Security  Agreements  for 
those  licenses  being  disaggregated  fot 
cancellation  by  the  Commission.  Upon 
acceptance  of  the  Election  Notice,  the 
disaggregated  spectrum  will  be  deemed 
returned  to  the  Commission. 

40.  Amnesty.  For  licensees  electing 
the  amnesty  option,  the  Election  Notice 
must  include  (i)  a  list  of  all  licenses 
being  surrendered,  (ii)  if  applicable,  a 
statement  indicating  that  it  intends  to 
avail  itself  of  the  build-out  exception 


together  with  a  list  of  those  BTA 

licenses  it  intends  to  retain  and 
pertinent  information  concerning  build- 
out  pursuant  to  the  Commission's  rules, 
(iii)  the  original  of  all  licenses  being 
surrendered,  and  (iv)  all  originals  of  the 
Notes  and  Security  Agreements  for 
those  licenses  being  surrendered  for 
cancellation  by  the  Commission.  Those 
licensees  electing  to  proceed  under  the 
build-out  exception  will  be  required  to 
adhere  to  the  specific  obligations  set 
forth  in  their  Notes  and  Security 
Agreements,  as  modified  for  those 
licenses  not  being  surrendered  to  the 
Commission. 

41.  Prepayatent.  For  licensees  electing 
the  prepayment  option,  the  Election 
Notice  must  include  (i)  a  list  of  all 
licenses  being  prepaid,  (ii)  a  payment  in 
the  amount  of  any  additional  "new 
money"  a  licensee  desires  to  apply  to 
the  prepayment  of  its  licenses,  (iii)  the 
ori^nal  of  all  licenses  not  being  prepaid 
in  accordance  with  this  option,  and  (iv) 
all  originals  of  the  Notes  and  Security 
Agreements  for  those  licenses  not  being 
prepaid  for  cancellation  by  the 
CommissioiL  Notes  which  are  prepaid 
will  be  marked  "Paid-in-Full"  and 
returned  to  the  licensee. 

42.  The  Commission  further 
concludes  that  any  C  block  licensee  diet 
(i)  feils  to  elect  one  of  the  options  set 
forth  li^iis  Second  Report  and  Order 
on  or  bmore  the  Election  Date,  or  (ii) 
feils  to  elect  on  or  before  the  Electicm 
Date  to  continue  making  payments 
under  its  original  C  block  Note(s),  or  (iii) 
feils  to  fully  and  timely  execute  and 
deliver  to  the  Commission  (or  its  agent) 
any  required  financing  dociunents 
within  the  period  of  time  specified  by 
the  Bureau,  will  not  be  afforded  the 
opportunity  granted  to  licensees  who  do 
make  a  timely  election  to  repay  the 
Suspension  Interest  over  a  period  of 
eight  equal  payments.  In  such  event,  the 
licensee  will  be  required,  on  or  befcne 
March  31, 1908,  to  make  all  pa3rmait8 
that  would  have  been  due  under  its 
Note(8)  but  for  the  efiisct  of  the 
Suspension  Order.  For  example,  a 
licensee  whose  regular  installment  due 
date  was  March  31 ,  1997,  who  did  not 
make  payment  on  that  date  because  of 
the  Suspension  Order,  will  owe  on 
March  31, 1998,  all  payments  thatwrere 
due  and  payable  earlier,  but  unpeid  due 
to  the  Suspension  Order,  in  addition  to 
the  regularly  scheduled  March  31, 1998, 
payment 

F.  Cross  Defeults 

43.  The  Commission  will  not  pursue 
cross  defeult  remedies  against  C  block 
licensees  who  defeult  on  installment 
payments  with  regard  to  other  licenses 
in  the  C  or  F  blocks.  For  example,  if  a 
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Ucensae  de&ults  on  a  C  block  license 
and  that  Ucensee  holds  other  C  block 
licenses  on  which  it  is  making  its 
peyments,  the  Commission  will  not 
declare  it  to  be  in  defiault  on  its  debt 
associated  with  the  other  C  block 
licenses.  Similarly,  if  a  licensee  defaults 
on  a  C  block  license,  and  also  holds  F 
block  licenses  on  which  it  is  making  its 
payments,  the  Commission  will  not 
declare  it  to  be  in  deCaiilt  on  its  F  block 
debt 

44.  This  decision  is  warranted  in  light 
of  the  efforts  to  provide  current  C  block 
licensees  who  are  experiencing 
financing  difBculties  mth  options  for 
meeting  their  financial  obligations  to  the 
Commission.  This  decision  does  not 
afEsct  the  Commission's  policy  with 
legud  to  de&ults  on  first  or  second 
down  pa3rments.  The  Commission 
emphasizes  that  this  decision  only 
addresses  the  context  of  a  licensee's 
de&uit  on  an  installment  payment  for  a 
C  block  license  upon  other  licenses  held 
by  that  licmsee  in  the  C  or  F  blocks. 
Ilia  Commission  defers  to  completion  of 
the  Pait  1  Rulemaking  a  decision  on 
whether  to  amend  more 
comprehensively  the  policy  of  cross 
defeults.  The  Commission  also 
amphasiaaa  that  wnri«Hng  imtallment 
peymeat  defeult  rules  and  license 
coodidons  will  continue  to  apply  for 
tibose  parttcular  licenses  in  defeiA  after 
March  31, 1996.  Accordingly,  upon 
daCuilt.  a  license  will  automatically 
cancel  and  the  Commission  will  initiate 
debt  collection  procedures  against  the 
Ikensee  and  accountable  affiliates.  See 
47  CFR  S  1.2110(eM4Xiii)- 

M  Conchuion 

45.  In  this  Second  Report  and  Order 
the  Commission  orders  rasimiption  of 
^•tallmeot  payments  for  the  broadband 
PCS  C  and  F  blocks,  with  the  payment 
deadline  reinsUted  as  of  March  31, 
1998.  The  Commission  also  adopt 
optioDS  daaigned  to  assist  C  block 
licauseee  that  are  experiencing  financial 
difficulties  to  build  systems  that  will 
promote  competition,  or  to  surrender 
ipei  1 1  mil  to  tiM  Commission  for 
raauction.  These  options  include 
disaggregation,  amnesty,  and 
prepayment  These  provisions  will 
crsete  oppoitunitiee  for  C  block 
licensees  to  provide  service  to  the 
public  while  nrmtntaining  the  fsimess 
and  integrity  of  our  auctions  program. 

IV.  Prxxedxital  Mutters  and  Ordering 
Pauses 

A.  Ragulatny  FleodUlity  Analysis 

46.  As  reqtiired  by  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  §  604.  an 
Initial  Rifahtafy  FloadbUity  Analysis 


(IRFA]  was  incorporated  in  Amendment 
of  Part  1  of  the  Commission's  Rules — 
Competitive  Bidding  Proceeding,  Order, 
Memorandum  Opinion  and  Order,  and 
Notice  of  Proposed  Rule  Making,  62  FR 
13540  (March  21,  1997)  (Part  1 
Proceeding)  in  WT  Docket  No.  97-82. 
The  Commission  sought  written  public 
comment  on  the  proposals  in  the  Part  1 
Proceeding,  including  comment  on  the 
IRFA.  This  Final  Regulatory  Flexibility 
Aiudysis  (FRFA)  co^rms  to  the  IRFA. 

Need  for.  and  Objectives  of,  this  Action 

47.  This  Second  Report  and  Order  is 
designed  to  assist  C  block  broadband 
personal  communications  services  (PCS) 
licensees  to  meet  their  financial 
obligations  to  the  Conunission  while  at 
the  same  time  helping  the  Commission 
meet  its  goals  of  ensuring  the  rapid 
provision  of  PCS  service  to  the  public. 

Summary  of  Significant  Issues  Raised  by 
Public  Ojirunents  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 
(IRFA) 

48.  There  were  no  comments  filed  in 
response  to  the  IRFA;  however,  in  this 
proceeding  we  have  considered  the 
economic  impact  on  small  businesses  of 
the  rules  adopted  herein. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  Rules  Will 
Apply 

49.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  mtUI  be  affected  by 
our  riiles.  See  5  U.S.C.  §§  603(b)(3), 
604(a)(3).  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  oma 
meaning  as  the  terms  "small  business," 
"small  oiganization,"  and  "small 
governmental  jurisdiction."  See  5  U.S.C 
§  601(6).  In  addition,  the  term  "small 
business"  has  die  same  meaning  as  the 
tenn  "small  business  concern"  imdw 
Section  3  of  the  Small  Business  Act  See 
5  U.S.C  §  601(3).  Under  the  Small 
Business  Act,  a  "small  business 
concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  See  15  U.S.C 
§632. 

50.  This  Second  Report  and  Order 
applies  to  broadband  PCS  C  and  F  block 
licensees.  The  Commission,  with 
respect  to  broadband  PCS,  defines  ■iwll 
entities  to  mean  those  having  gross 
revenues  of  not  mora  than  $40  million 
in  each  of  the  preceding  three  calendar 
yeers.  See  47  CFR  §  24.720(b)(1).  This 
definition  has  been  approved  by  the 
SBA.  On  May  6. 1996,  the  Commiseinn 


concluded  the  broedband  PCS  C  block 
auction.  The  broadband  PCS  D,  E,  and 
F  block  auction  closed  on  Jan.  14, 1997. 
Ninety  bidders  (including  the  C  block 
reauction  winnen,  prior  to  any  defeults 
by  winning  bidders)  won  493  C  block 
licenses  and  88  bidders  won  491  F  block 
licenses.  Small  businesses  placing  high 
bids  in  the  C  and  F  block^auctions  were 
eligible  for  bidding  credits  and 
installment  payment  plans.  For 
purposes  of  our  evaluations  and 
conclusion  in  this  FRFA.  we  assume 
that  all  of  the  90  C  block  broadband  PCS 
licensees  and  88  F  block  broadband  PCS 
licensees,  a  total  of  178  licensees 
potentially  afiiscted  by  this  order,  are 
sniall  entities. 

Description  of  the  Projected  Reporting, 
Recordkeeping,  and  other  Compliance 
Requirements 

51.  A  licensee  electing  one  of  the 
options  set  forth  in  the  Order  must  file 
a  written  notice  of  such  election  (the 
"Election  Notice")  with  the  Wireless 
Telecommunications  Bureau,  Auctions 
and  Industry  Analysis  Division  no  later 
than  the  Election  Date.  The  'Election 
Date"  is  January  15, 1998.  Those 
licensees  electing  either  (1)  to  continue 
making  payments  imder  their  original  C 
block  Notes;  (2)  the  disaggregation 
option;  or  (3)  the  amnesty  option  but 
elect  to  take  advantage  of  the  build-out 
exception  and  retain  certain  of  their 
licenses,  will  be  required  to  execute  and 
submit  a  modification  of  their  Notes, 
Security  Agreements,  Uniform 
Commercial  Code  ("UCC")  Financing 
Statements  and  any  other  related 
dociiments  seciuing  their  Notes  within 
the  time  frame  established  by  the 
Bureau. 

52.  Continuotion  under  Existing 
Note(s).  Any  licensee  that  wishes  to 
continue  making  installment  payments 
in  accordance  with  the  terms  of  its 
original  C  block  Note,  must  elect  to  do 
so  by  submitting  the  Election  Notice. 

53.  Disaggregation.  For  licensees 
electing  the  disaggregation  option,  the 
Election  Notice  must  include  the 
following:  (i)  A  list  of  all  licenses  being 
disaggregated:  (2)  the  original  of  all 
licenses  being  disaggregated;  and  (3)  all 
originals  of  the  Notes  and  Scicurity 
Agreements  for  those  licenses  being 
disaggregated  for  cancellation  by  the 
Conunission. 

54.  Amnesty.  For  licensees  electing 
the  amnesty  option,  the  Election  Notice 
must  include  the  following:  (1)  A  list  of 
all  licenses  being  surrendered;  (2)  if 
applicable,  a  statement  indicating  that 
the  licensee  intends  to  avail  itself  of  the 
build-out  exception  together  with  a  list 
of  those  BTA  licenses  it  intends  to 
retain  and  pertinent  information 
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concerning  build-out;  (3)  the  original  of 
all  licenses  being  surrendered;  and  (4) 
originals  of  the  Notes  and  Security 
Agreements  for  those  licenses  being 
surrendered  for  cancellation  by  the 
Commission. 

55.  Prepayment.  For  licensees  electing 
the  prepayment  option,  the  Election 
Notice  must  include  the  following:  (1)  A 
list  of  all  licenses  being  prepaid;  (2)  a 
payment  in  the  amount  of  any 
additional  "new  money"  as  a  licensee 
desires  to  apply  to  the  prepayment  of  its 

.licenses;  (3)  the  original  of  all  licenses 
not  being  prepaid  in  accordance  with 
this  option;  and  (4)  all  originals  of  the 
Notes  and  Security  Agreements  for 
those  licenses  not  being  prepaid  fat 
cancellation  by  the  Conunission. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

56.  The  Commission  believes  that  it  is 
in  the  public  interest  to  adopt  these 

Erovisions  to  facilitate  use  of  C  block 
censes  without  further  regulatory  or 
marketplace  delay.  The  menu  approach 
adopted  in  this  Second  Report  and 
Order  is  intended  to  provide  options  to 
feciUtate  the  rapid  introduction  of 
service  to  the  public,  while  recognizing 
that  idtimately  the  decisions  concerning 
competition  and  services  appropriately 
are  marketplace  decisions  and  should 
not  be  determined  by  government 
intervention.  This  decision  is  intended 
to  be  feir  to  current  C  block  licensees 
(including  small  entities),  to  bidders 
who  were  not  siux»ssful  in  their 
attempts  to  obtain  licenses  in  this 
spectrum,  and  to  the  public  desiring 
new  and  iimovative  competitive 
services.  These  options  minimize  the 
potential  significant  economic  impact 
on  small  entities  because  they  meet  the 
unique  circumstances  facing  the  C  block 
licensees  and  permit  these  small  entities 
to  choose  one  of  three  alternative 
solutions  to  reduce  their  debt  to  the 
Commission.  All  o(  the  entities  affected 
by  this  Second /iepoit  and  Oder  are 
small  entities,  and  the  intent  of  this 
Second  Report  and  Order  is  to  alleviate, 
to  some  extent,  the  financial  difficulties 
feced  by  these  small  entities.  These 
options  are  relatively  straightforward, 
achieve  a  degree  of  feimess  to  all 
parties,  including  losing  bidders  in  the 
C  block  auction,  continue  to  promote 
competition  and  participation  by 
smaller  businesses  in  providing 
broadband  PCS  service,  and  avoid 
solutions  that  merely  prolong 
uncertainty. 

57.  The  Commission  received 
numerous  comments  and  ex  parte 
comments  that  addressed  these  issues  at 
greet  length.  The  majority  of 


conunenters  fevor  some  type  of  relief, 
including  debt  restructuring,  spectrum 
disaggregation,  or  a  penalty-free  license 
surrender  [i.e.,  amnesty)  followed  by  a 
reauction.  Other  commenters  express 
disapproval  of  any  relief,  and  urge  the 
Commission  to  stricUy  enforce  its  rules. 
The  Commission  believes  that  there  may 
be  ja  need  for  some  measure  of  relief  for 
these  small  entities  in  addition  to  the 
siispension  of  payments  previously 
granted.  The  Commission  believes  that 
the  options  adopted  in  this  Second 
Report  and  Order  are  relatively 
straightforward  and  achieve  a  degree  of 
feimess  to  all  parties,  including  small 
entities.  Finally,  the  Commission  rejects 
any  proposal  of  a  deferral  of  payments 
on  the  Dounds  that  such  proposal 
would  be  unfeir  to  unsuccessful  bidders 
who  may  have  vdthdrawn  from  the  C 
block  when  prices  became  loo  high. 

58.  Among  other  goals.  Section  309(j) 
directs  the  Commission  to  disseminate 
licenses  among  a  wide  variety  of 
applicants,  including  small  businesses 
and  other  designated  entities.  See  47 
U.S.C.  $  309(jH3HB).  At  Uie  same  time. 
Section  309())  requires  that  the 
Commission  ensure  the  development 
and  rapid  deployment  of  new 
technologies,  products  and  services  for 
the  benefit  of  the  public,  and  recover  for 
the  public  a  portion  of  the  value  of  the 
public  spectrum  resource  made 
•available  for  commercial  use.  See  47 
U.S.C.  §§  309(i)(3KA),  (C).  In  assessing 
the  public  interest,  the  Commission 
must  try  to  ensure  that  all  the  objectives 
of  Section  309(j)  are  considered.  The 
Commission  believes  that  those  goals 
are  best  met  by  promoting  efficient 
competition  while  mainhrining  fEiimess 

and  efficiracies  of  process  in  die 
Conunission's  rules. 

Report  to  Congress 

59.  The  Commission  shall  send  a  copy 
of  the  Second  Report  and  Order, 
including  the  Final  Regulatory 
Flexibili^  Analysis,  in  a  report  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  See  5  U.S.C.  §  801(aMl)(A).  A 
copy  of  the  Second  Report  and  Order 
and  this  Final  Regulatory  Flexibility 
Analysis  will  also  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Paperworic  Reduction  Act 

60.  This  Second  Report  and  Order 
contains  a  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperworiL  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  take  this 
opportimity  to  comment  on  the 


information  collections  contained  in 
this  Second  Report  and  Order,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  Public 
and  agmcy  comments  are  due  December 
1. 1997.  OMB  comments  are  due 
December  1, 1997.  Comments  should 
address:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utUity,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  buiden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Dates:  Written  comments  by  the 
public  on  the  modified  information 
collections  in  this  Second  Report  and 
Order  are  due  on  or  before  December  1, 
1997.  Written  comments  must  be 
submitted  by  OMB  on  the  modified 
information  collections  on  or  befbra 
Deconber  1, 1997. 

Address:  In  addition  to  filing 
conunents  with  the  Secretary,  a  copy  of 
any  cbmments  on  the  information 
coUections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room 
234, 1919  M  Street,  N.W.,  Washington. 
DC  20554.  or  via  the  Internet  to 
jboleyOfcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB,  725— 
17th  Street  N.W.,  Washington.  DC 
20503  or  via  the  Internet  to 
fein^tAtl.eop.gov. 

Further  Information:  For  additi(»ial 
information  concerning  the  information 
collections  contained  in  this  Second 
Report  and  Order  contact  Judy  Boley, 
Federal  Communications  Commission, 
Room  234, 1919  M  Street,  N.W., 
Washington,  DC  20554,  or  via  the 
Internet  to  jboleyOfcc.gov. 

Supplementary  Information 

Title:  Amendment  of  the 
Commission's  Rules  R^arding 
Installment  Payment  Financing  for 
Personal  Conununications  Services 
(PCS)  Licensees 

Type  of  Review:  New  Collection. 

Respondents 

Number  of  Respondents:  The 
Commission  estimates  that  up  to  90 
respondents  will  take  the  opportunity  to 
elect  one  of  the  options  in  uie  Second 
Report  and  Order. 

Estimated  Time  Per  Response:  The 
Commission  estimates  the  total  burden 
under  the  disaggregation  and  amnesty 
options  would  be  4.0  hours  per 


55356 


Federal  Register  /  Vol.  62.  No.  206  /  Friday.  October  24.  1997  /  Rules  and  Regulations 


respondent,  a  total  hour  burden  of  360 
hours,  which  is  the  highest  estimate  and 
assxunes  that  all  90  potential 
respondents  elect  either  the 
disaggregation  or  amnesty  options.  The 
Conunission  believes  that  the  actual 
total  hour  burden  will  be  less  than  360 
hours.  The  Commission  is  of  the 
opinion  that  the  respondents  will 
prepare  the  submission  with  in-house 
staff,  such  as  in-house  counsel  or  the 
equivalent,  in  lieu  of  outside 
contractors.  At  the  equivalent  of  the  GS 
15  hourly  rate,  $41.24,  the  total  burden 
would  be  $41.24  times  360  hours  = 
$14,846.40. 

SMunate  of  total  coat  burden  to 
respondents:  The  Conunission  estimates 
that  there  will  be  no  additional  cost 
burden  to  respondents. 

Cott  to  the  Federal  Govemmmtt 

GS  7  Legal  Instrument  Examiners  at 
$14.06  per  hour  to  review  the 
documentation  for  approximately  0.5 
hours  per  submission,  times  90 
submissions  =  $632.70 

GS  7  Clerical  at  $14.06  per  hour  to 
process  refunds  for  approximately  1.0 
hour  per  submission,  times  90 
submissions  =  $1,265.40 

GS  12  Engineers  to  review  the 
documentation  at  $24.95  per  hour,  for 
approximately  0.5  hours  per 
submission,  times  90  submissions  s 
$1,122.75 

GS  12  Engineers  to  review  technical 
analysis  at  $24.95  per  hour,  for 
approximately  0.5  hours  per 
submission,  times  90  submisaions  = 
$1,122.75 

GS  12  Attomejrs  to  review  the  fimmrial 
documentation  at  $24.95  per  hour,  for 
approximately  2.0  hours  per 
submission,  times  90  submissions  s 
$4,491.00 

GS  IS  Financial  Analysts  or 
Accountants  to  review  the 
docimientation,  accounting  analysis, 
and  revised  payment  schedules  and  to 
oversee  the  repayment  process  at 
$41.24  per  hour,  for  approximately 
2.0  hours  p€V  submission,  times  90 
submissions  =  $7,423.20 

Total  =>  $16,057.80. 


C  Authority 

61.  The  above  action  is  authorized 
under  the  Conmiunications  Act  of  1934. 
§§  4(i),  5(b).  5(cXl).  303(r),  and  309(j)  as     47CFRPaitl 
amended. 


Second  Report  and  Order  is  hereby 
adopted,  and  §§  1.2110  and  24.709  of 
the  Commission's  rules  are  amended  as 
set  forth  below,  effective  December  23, 
1997.  The  information  collection 
contained  in  these  rules  becon^  s 
effective  on  OMB  approval  but  ^o 
sooner  than  December  23.  1997.  The 
Commission  will  publish  a  document 
on  a  later  date  announcing  the  effective 
date  of  the  information  collection. 

63.  It  is  further  ordered  that  the 
Wireless  Telecommunications  Bureau's 
Suspension  Order  dated  March  31, 
1997,  suspending  the  installment 
pajrment  obligations  for  Personal 
Communications  Services  (PCS)  C  block 
licensees,  and  the  subsequent  Public 
Notice  dated  April  28, 1997.  suspending 
those  obligations  for  PCS  F  block 
licensees  are  rescinded,  effective  March 
31, 1998,  and  installment  payments  for 
C  and  F  block  PCS  licensees  are 
reinstated  as  of  that  date. 

64.  ft  is  further  ordered  that  on  or 
before  January  15. 1996,  the  Election 
Date,  all  C  block  broadband  PCS 
licensees  must  elect  either  (1)  to 
continue  making  payments  under  their 
original  C  block  Notes,  or  (2)  one  of  the 
options  set  forth  in  Section  IV  of  this 
Second  Report  and  Order.  The  Election 
Notice  must  be  filed  on  or  before 
January  15, 1998  with  the  OfBce  of  the 
Secretary,  Federal  Communications 
Commission,  Washington,  D.C.  20554 
(attn:  Wireless  Telecommunications 
Bureau,  Auctions  and  Industry  Analysis 
Division— Election  Notice). 

65.  ft  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Second  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  in 
accordance  with  Section  605(b)  of  the 
Regulatory  FlexibiUty  Act.  5  U.S.C 
§§601etseq. 

66.  ft  Is  further  ordered  that,  pursuant 
to  47  U.S.C  §  155(c)  and  47  CFR  §0.331. 
the  Chief  of  the  Wireless 
Telecommunications  Bureau  Is  granted 
delegated  authority  to  prescribe  and  set 
forth  procedures  for  the  imrlementation 
of  the  provisions  adopted  herein. 


List  of  Sabjads 


D.  Ordering  Clauses 

62.  Accordingly,  ft  is  ordered  that, 
pursuant  to  Sections  4(1).  5(b).  5(cKl). 
303(r),and309(j)ofthe 
Communications  Act  of  1934,  as 
amended.  47  U.S.C  Sections  154(i), 
155(b).  156(c)(1).  303(r).  and  309(i).  this 


Communications  common  carriers, 
Reportii^  and  recordkeeping 
requirements. 

47  CFR  Part  24 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 


Federal  Communications  CommiMion. 
William  F.  Catoa. 
Acting  Secretary. 

RnleChangwe 

Parts  1  and  24  of  Chapter  I  of  title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follotvs: 

AatiwrUy:  Sees.  4.  301. 302,  303,  309  and 
332.  48  StaL  1066. 1082.  aa  amended;  47 
U.S.C  $$  154.  301.  302.  303,  309  and  332, 
unleas  otharMfise  noted. 

2.  Section  1.2110  is  amended  by 
revising  paragraph  (eH4)(i)  to  read  as 
follows. 


f  1.2110 


(e)*  •  • 

(4)-  •  • 

(i)  U  an  eligible  entity  making 
installment  payments  is  more  than 
mnety  (90)  days  delinquent  in  any 
payment,  it  shall  be  in  default,  except 
that  broadband  PCS  frequency  block  C 
licensees  making  the  March  31. 1998. 
interest  payment  pursuant  to  their 
elections  under  the  Amendment  of  the 
Commission's  Rules  Regarding 
Installment  Payment  Financing  for 
Personal  Communications  Services 
Licensees.  Second  Report  and  Order, 
WT  Docket  No.  97-82  (released  October 
16. 1907).  shall  be  in  defeult  if  they  are 
more  than  sixty  (60)  days  delinquent  on 
such  payment.  (The  Second  Report  and 
Order  is  available  in  the  FCC  Reference 
Center,  Room  239, 1919  M  Street.  NW.. 
Washington.  DC  20554.) 


PART  24— PERSONAL 
COMMUMCATK>N8  SERVICES 

3.  The  authority  citation  fc»  Part  24 
continues  to  read  as  follows: 

AatlMritj:  Sees.  4,  301.  302.  303. 309  and 
332. 48  Stat  1066. 1082.  as  amended:  47 
U.S.C  §$  154.  301.  302.  303.  309  and  332. 
unless  odierwise  noted. 

4.  Section  24.709  is  amended  by 
adding  paragraph  (b)(9)  to  read  as 
follows. 


124.709    EHgMUtyfor 
fcequancy  Btoctcs  C  and  F. 


for 


(b)*  •  • 

(9)  Special  rule  for  licensees 
diaaggregating  or  returning  certain 
spectrum  in  frequency  block  C. 

(i)  In  addition  to  entitiea  qualifying 
under  this  section,  any  entity  that  was 
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eligible  for  and  participated  in  the  first 
auction  for  frequency  block  C,  which 
began  on  December  18, 1995,  will  be 
eligible  to  bid  in  a  reauction  of  licenses 
for  frequency  block  C  conducted  after 
March  31, 1998. 

(ii)  The  following  restrictions  will 
apply  for  any  reauction  of  frequency 
block  C  licenses  conducted  after  March 
31. 1998: 

(A)  Applicants  that  elected  to 
disaggregate  15  MHz  of  spectrum  from 
any  or  all  of  their  frequency  block  C 
licenses,  as  provided  in  subsection 
IV3.,  Amendment  of  the  Commissiim's 
Rules  Regarding  Installment  Payment 
Financing  for  Personal  Communications 
.Services  Licensees,  Second  Report  and 
Order.  WT  Docket  No.  97-82  (released 
October  16, 1997),  will  not  be  eligible  to 
apply  for  such  disaggregated  licenses 
until  2  years  from  the  start  of  the 
reauction  of  those  lioenaes.  The  Second 
Report  and  Order  is  available  in  the  POC 
Reference  Center.  Room  239, 1919  M 
Street,  NW.,  Washington,  DC  205S4. 

(B)  Applicants  that  sinrendered  any  of 
their  fim]ueBcy  block  C  licenses  as 
provided  in  subsection  IV.D.  (the 
"prepayment  option")  Amendmmt  of 
the  Commission's  Rules  Regarding 
Installment  Payment  Financing  for 
Persoiuil  Communications  Services 
Licensees,  Second  Report  and  Order, 
WT  Docket  No.  07-82  (released  October 
16, 1997).  will  not  be  eligible  to  apply 
for  the  licenses  that  they  surrendered  to 
the  Commission  until  2  years  from  the 
start  of  the  reauction  of  tiiose  licenses. 

(C)  For  purposes  of  this  paragraph. 
.applicant  shall  mean  the  applicant  and 
its  affiliates  and  any  present  or  formo' 
qualifying  member  of  a  control  group 
and  their  affiliates. 

•        •        •        •        • 

(FK  Dec.  07-28221  Filed  10-23-«r;  8:45  am] 
iOOOiwnt-t-p 


DEPARTMBfT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

4«CFRPart1 

[06T  Doetot  Nol  1;  AmdL  1-291] 

Organization  and  Delepatlon  of  Pomtn 
and  Outlea;iSecretarlal  Succeaaion 

AQBICY:  Office  of  the  Secretary.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Tlie  purpose  of  this 
amendment  is  to  alter  the  order  of 
Secretarial  succession  for  the 
Department  to  reflect  that  the  Federal 
Aviation  Administrator  now  serves  a 
statutory  term  of  office. 


DATES:  The  effective  data  of  this 
amendment  is  October  24. 1997. 
FOR  FURTHER  WTOnMATlOW  COffTACT: 
Etavid  iC  Tochen,  Office  of  the  General 
Counsel,  Department  of  Transportation, 
Washington,  DC  (202)  366-4710. 
SUPPLBIBfTARY  MFORMATKM:  In  49  CFR 
1.26,  the  order  of  succession  to  act  as 
Secretary  of  Transportation  is  set  forth: 
The  Deputy  Secretary,  General  Coimsel, 
Assistant  Secretary  for  Transportation 
Policy,  Assistant  Secretary  for  Aviation 
and  International  ASairs,  Assistant 
Secretary  for  Governmental  Afhirs, 
Assistant  Secretary  for  Budget  and 
Programs,  Associate  Deputy  Secretary, 
Saint  Lawrence  Sea%ray  Develcmment 
Corporation  Administrator,  and 
Assistant  Secretary  for  Administration, 
in  that  order.  The  Saint  Lawrrence 
Seaway  Development  Corporation 
Administrator  is  included  in  the  order 
of  succession  because  that  official  has  a 
statutory  term  of  office,  and  therefore  is 
more  likely  to  be  in  office  during  a 
Presidential  transition,  when  someone 
of  that  rank  must  act  as  Secretary.  With 
the  recent  appointment  of  thefint 
Federal  Aviation  Administrate  to  serve 
a  statutory  term  of  office  (five  years — see 
49  use  106(b),  as  amended  by  the 
Federal  Aviation  Administration 
Authorization  Act  of  1994.  Public  Law 
103-305.  Section  201,  August  23, 1994), 
that  official  is  also  mora  likely  to  be  in 
office  during  a  Presidential  transition, 
and  is  being  substituted  for  the  Saint 
Lawrence  Seaway  Development 
Corporation  Adininiatrator.  This 
amendment  reflects  this  change  in  die 
order  of  Secretarial  Succession. 

Since  this  amendment  relates  to 
Departmental  management,  proceduns, 
and  practice,  notice'and  comment  on  it 
are  unnecessary  imder  5  USC 
553(b)(3)(A),  and  it  may  be  made 
effsctive  in  less  than  30  days  after 
publication  in  the  Fedaral  Roister 
under  5  USC  553(d)(2)  as  a  dunge  in 
internal  policy. 

Liat  of  Subjects  bi  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Title  49.  Code  of  Federal 
R^ulations.  is  amended  as  follows: 

PARTI— {AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 


fIJS 

(a)  The  following  officials,  in  the 
order  indicated,  shall  act  as  Secretary  of 
Transportation,  in  case  of  the  absMice  or 
disability  of  the  Secretary,  until  the 
absence  or  disability  ceases,  or,  in  case 
of  a  vacancy,  until  a  successor  is 
appointed: 

•  •        •        •        • 

(8)  Federal  Aviation  Administrator. 

•  •        •        •        • 

Issued  in  Washington,  DC.  on  October  15, 
1997. 

Kodnay  E.  Slalv, 
SeaBtaiyt^Traaspoitation. 
(FR  Doc.  97-27960  nied  10-23-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 


Adminlatfallon 

50  CFR  Part  630 
[DodBM  NOl  970710171- 

04ioe7/g 


LO. 


Atlantic  Swordflah  Fishery;  Annual 


AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 


:  49  USC  322;  Public  Law  101- 
522,  28  USC  2872,  31  USC  3711  (aK2). 

2.  In  §  1.26,  paragraph  (a)  introductory 
text  is  republished  and  paragraph  (aX8) 
is  revised  to  read  as  follows: 


NMFS  issues  this  final  rule  to 
amend  the  regulations  governing  the 
Atlantic  swordfish  fislMsry  to:  establish 
the  U.S.  swordfish  quota  for  the  North 
Atlantic  Ocean  at  2,464  metric  tons  (mt) 
dressed  wei^t  (dw)  for  1997,  at  2,398.8 
mt  dw  for  1998,  and  at  2,333.2  mt  dw 
for  1999,  writh  one  half  of  each  year's 
longline/harpoon  subquota  allocated  to 
each  of  two  semiannual  fishing  seasons 
(June  1  through  November  30  and 
December  1  through  May  31);  define  the 
South  Atlantic  swordfish  stock  and  set 
a  188  mt  dw  quota  for  that  stock  for 
1997.  with  one-half  allocated  to  each  of 
the  two  semiannual  fishing  seasons;  and 
implement  the  same  management 
measures  for  the  South  Atlantic 
swordfish  stock  as  are  cunendy  in  place 
for  the  North  Atlantic  stock. 
DATES:  All  provisions  of  this  final  rule 
are  eCfective  October  21, 1997,  except 
for  the  amendments  to  §§  630.4(a), 
630.7(c),  (bb)  and  (cc),  and  630.23(a) 
and  (b)  and  die  revision  to  §  630.21 
which  are  efiiactive  November  20, 1997. 
ADDRESSES;  Copies  of  the  Final 
Enviroimiental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  supporting  this 
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action  may  be  obtained  frcm  Rebecca 
Lent.  Chief.  Highly  Migratory  Species 
(HMS)  Division,  Office  of  Sustainable 
Fisheries.  NMFS.  1315  East-West 
Highway.  Silver  Spring.  MD  20910. 
Comments  regarding  the  collection-of- 
infbnnation  requirements  contained  in 
this  rule  should  be  sent  to  Rebecca  Lent 
and  to  the  OfBce  of  Information  and 
Regulatory  AChirs.  Office  of 
Managnnent  and  Budget  (OMB), 
Washington.  DC  20503  (Attention: 
NOAA  Desk  Officer). 
POR  FURTHER  MF0RMATK3N  CONTACT:  ^ 
StevensOT.  301-713-2347,  fax;  301- 
713-1917;  or  Buck  Sutter,  813-570- 
5447.  fax:  813-570-5364. 
•UPPLaefTARY  MFORMATKM:  The  U.S. 
Atlantic  swordfish  fishery  is  managed 
under  the  Fishery  Management  Plan  for 
Atlantic  Swordfish  and  its 
implementing  regulations  at  50  CFR  part 
630.  undw  the  authority  of  the 
Magniison-Stevens  Fishery 
Caaaervatioa  and  Management  Act   ' 
(Magnuson- Stevens  Act)  (16  U.S.C  1801 
et  seq.)  and  the  Atlantic  Tunas 
Convention  Act  (ATCA)  (16  U.S.C  971 
et  seq.).  Regulations  issued  under  the 
authority  of  ATCA  cany  out  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT). 

Background  information  about  the 
need  for  revisions  to  Atlantic  swordfish 
fishery  regulations  was  provided  in  the 
proposed  rule  (62  FR  40039,  July  25. 
1997]  and  is  not  repeated  hoe. 


These  regulatory  changes  implement 
ICCAT  recommendations  and  further 
the  management  objectives  for  the 
domestic  swordfish  fisheries: 

North  Atlantic  QaoU 

NMFS  implements  ICCATs  1996 
reoommendation  of  a  North  Atlantic 
U.S.  swordfish  quota  of  2.464  mt  dw  for 
1997, 2.398.6  mt  dw  for  1998  and 
2,333.2  mt  dw  for  1999.  Each  year's 
quota  is  divided  between  a  directed 
fishery  quota  and  an  incidental  quota. 
The  incidmtal  quota  is  needed  to  allow 
for  Iwnriing*  of  swordfish  taken 
incidentally  during  closure  of  the 
directed  longline  swordfish  fishery  in 
the  North  Atlantic  and  for  swordfish 
taken  incidental  to  other  fisheries. 

Undw  existing  regulations,  up  to  15 
swordfish  can  be  possessed  if  taken 
incidentally  when  fishing  with  longline 
gear  for  other  pelagic  fish  species.  The 
increases  of  the  inddoital  quota  from 
254  mt  dw  for  1996  to  300  mt  dw  for 
each  of  the  years  1997, 1998,  and  1999 
are  made  to  meet  expected  incidental 
harvest  levels  during  directed  fishery 
closures.  The  300  mt  yeariy  level  is 
based  on  the  average  daily  landings 
noted  during  previous  closures  and  an 
anticipated  100  days  of  closure  of  the 
directed  fishery  each  fishing  year.  The 
increased  incidental  catch  reserve 
should  ensure  that  the  total  ICCAT 
quota  is  not  exceeded. 


The  directed  fishery  unnual  quota  is 
subdivided  into  a  drift  gillnet  quota  and 
a  longline/harpoon  quota.  A  Biological 
Opinion  (BO)  resulting  fixna  a 
consultation  conducted  under  section  7 
of  the  Endangered  Species  Act  (ESA) 
concluded  that  the  <^ft  gillnet  fishery 
should  not  operate  during  the  period 
November  1  through  July  31  to  avoid 
leopardizing  the  continued  existence  of 
the  North  Atlantic  right  whale.  In 
accordance  with  that  opinion,  a  single 
season  quota  haa  been  established  &■ 
the  driftnet  s^ment  of  the  directed 
swordfish  fishery.  This  rule  addresses 
only  the  quota;  NMFS  is  addressing  the 
operation  of  the  drift  gillnet  fishery  in 
other  rulemakings. 

The  directed  longline/harpoon  fishery 
quota  is  divided  e(^ially  into  two 
semiannual  quotas,  one  from  June  1 
through  November  30  and  the  other 
fitnn  December  1  through  May  31. 
Allocations  by  gear  types  are  in  the 
same  proportions  as  those  previously 
established  for  1994  through  1996.  The 
quotas  and  subquotas  are  summarized 
in  Table  1. 

Following  a  closing  of  the  directed 
fishery,  any  overharvest  or  underiiarvest 
will  be  added  to,  or  subtracted  from,  the 
incidental  catch  reserve  of  300  mt  dw 
for  that  ]raar.  Any  cmnulative 
overfaarvest/underharvest  occurring 
during  any  year  will  then  be  subtracted 
frtim/added  to  the  following  year's 
North  Atlantic  swordfish  quota,  per  the 
lOCAT  recommendatians. 


Table  l.— North  Atlantic  Swordfish  Allocations  (w  mt  dw) 


ICCAT  Reammanded  Quda 
tndOenM  Cmct\  Quota 


Onetaa  Fshery  Quota  (Total— feiddmW) 
Annual  Driftnet  Quota 

SemiannCMil  Longina  and  Harpoon  Quota  . 

Discards  Adjustment 

Lanang  Quota  (ToW— Discards) 


1996 


2.62S 
254 

2.371 
47.0 

1.162 
342 

2.263 


1907 


2.464 
300 

2.164 

42.8 
1.060.6 

"2^464" 


2.306J 
300 

^006.6 

41.6 

1.028.5 


2.306.6 


1 


2333.2 

300 
2,033.2 
402 
906.5 

2^2 


DefinitiaB  ofSoodi  Atlantic  Swordfish 
Slock 

In  this  final  rule.  NMFS  defines  the 
South  Atlantic  swwdfish  stock  to 
include  all  swordfish  in  the  Atlantic 
Ocean  south  of  5°  N.  lat..  which  is 
consistent  with  ICCATs  delineation  of 
the  northern  and  southern  swordfish 
stocks. 

SoiiA  Atlantic  Qnola 

NMFS  eataMishes  a  U.S.  swordfish 
quote  of  188  mt  dw  for  1997  for  the 
South  Atlantic,  consistent  with  ICCAT 
recommendations.  This  directed  fishery 
quote  is  further  divided  into  two  equal 


semiannual  quotas  of  94  mt  dw.  one  for 
the  period  Jime  1  through  November  30, 
and  the  oth«  for  the  period  December 
1  through  May  31.  FoUovring  a  closure 
of  the  directed  longline  fishoy  in  the 
South  Atlantic  Oonm.  no  incidental 
harvest  is  allowed. 


Ponnits,  Reporting  and ' 

A  imifonn  system  of  swordfish 
management  measures  is  instituted  for 
all  U.S.-flagged  vessels  opoating 
throughout  the  Atlantic  Ocean.  The 
same  general  swordfish  management 
measures  currently  in  place  for  vessels 
operating  in  the  North  Atiantic  Ocean 
are  extended  to  vessels  operating  in  the 


South  Atlantic  Ocean:  Vessel  permits, 
logbook  refHJrting,  observer  coverage, 
and  other,  related  management 
measures  (50  CFR  part  630). 

NMFS  is  currently  considering 
Amendment  1  to  the  Fishery 
Management  Plan  for  Atlantic 
Swordfish.  whidi  would  est^lish  a 
limited  access  system  for  vessels  fishing 
in  the  North  Atlantic  If  Amendment  1 
is  adopted.  NMFS  will  issue  regulations 
to  implement  it.  Proposed  regulations  to 
do  so  were  published  in  the  Federal 
>agia>M  on  February  26. 1997  (62  FR 
8672).  If  Amendment  1  is  approved  and 
implemented,  swordfish  permits  for  the 
South  Atlantic  stock  will  be  limited  to 
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those  wIki  qualify  for  a  directed  permit 
under  Amendment  1. 

Gear  and  Incidental  Catch  Rastrictiotts 

NMFS  prohibits  the  use  of  any  gear 
other  than  longline  to  fish  for  swordfish 
in  the  South  Atlantic  management  area. 
Further,  no  incidental  swordfish  catch 
allowance  is  esteblished  for  any  gear  in 
the  South  Atlantic  Ocean. 

North  and  SeoA  Atlantic  Management 
Snmnmy 

(1)  Swordfish  harvested  from  at 
possessed  in  the  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  See.  can  be  sold  only  to  a 
dealer  (defined  at  50  CFR  630.2)  holding 
a  valid  annual  dealer  permit  (50  CFR 
630.4). 

(2)  Vessel  permits  are  required  Iv  all 
vessels  fishing  for.  or  incidoitally 
taking,  swordfish  in  the  North  or  Soadi 
Atlantic  Ocean. 

(3)  Vessel  owners  fishing  far, 
harvesting  <»  possessing  swordfish  in 
the  North  Atlantic  must  comply  with  all 
record  keeping  and  repoijing^ 
requirements  set  forth  in  50  CFR  630.5 
(daily  logbooks  and  tally  sheets),  and.  if 
selected,  participate  in  the  dbamvac 
program  as  required  imder  50  CFR 
603.10.  When  the  swordfish  fishery  is 
closed  in  the  North  Atlantic,  swordfish 
can  only  be  landed  or  possessed  if  taken 
incidentally  to  other  fisheries,  sul^ect  to 
authmizad  catch  limits,  and  sold  only  to 
dealers  holding  a  valid  dealer  permit 
Swordfish  directly  or  incidentally 
harvested  or  possessed  bom  the  North 
Atlantic  cannot  be  sold,  traded  (v 
bartered  outside  of  the  North  Atlantic 
management  unit  at  any  time. 

(4)  Swordfirii  harvested  from  the 
South  Atlantic  stock  and  offloaded 
north  of  5"  North  latitude  can  be  sold 
only  to  a  dealer  holding  a  permit  issued 
under  50  CFR  630.4.  It  is  not  required 
that  swordfish  harvested  from  the  South 
Atlantic  stock  be  sold  to  dealers  holding 
a  permit  issued  imdw  50  CFR  630.4  if 
offloaded  at  a  port  south  of  5'  North 
latitude. 

(5)  All  permitted  vesads  harresting  or 
possessing  swordfish  from  the  South 
Atlantic  must  comply  with  all 
recordkeeping  and  reporting 
requirements  set  forth  at  50  CFR  630.5, 
including  ensuring  that  copies  of 
offloading  tally  sheets  are  sutmitted. 
During  a  closure  of  die  South  Adantic 
swordfish  fishery,  swordfish  cannot  be 
possessed  on  board  a  U.S.-flagged  vessel 
operating  in  the  South  Atlantic  Ocean. 

(6)  All  regulations  that  apply  to  the 
Noctii  Atkirtic  swordfish  fishery  ^>ply 
to  the  South  Atlantic  fishery,  other  than 
the  requirem«it  for  sale  of  swordfish  to 
a  permitted  dealer  if  the  fish  are 


offloaded  south  of  5"  North  latitude. 
These  include  the  prohibition  on  at-aea 
transfer  and  harvest  limitations  such  as 
minifniim  size,  vessel  trip  limits,  and 
carcass  condition  requirements. 

Comment:  Rhode  Island  commented 
that  the  proposed  rule  was  not 
consistent  with  the  Rhode  Island 
Coastal  Management  Program  (CMP) 
policy  to  prtMnote  conservation  of  the 
resource  and  the  policy  to  preserve  the 
coastal  resources  through  long-range 

planning  and  nrnnagftmant  designed  tO 

produce  die  maximum  benefit  for 
society.  They  stated  that  to  be 
consistent.  NMFS  must  modify  the 
proposed  rule  that  initiates  the  process 
of  rebuilding  the  swordfish  fishery  and 
reduce  bycatch  of  protected  speciea. 

Response:  The  Secretary  ofCommerce 
(Secretary)  manages  the  swordfish 
fishery  imder  the  audiority  of  the  ATCA 
and  the  Magnuson-Stevens  Act  The 
ATCA  requires  the  Secretary  to 
promulgate  such  regulations  as  may  he 
necessary  to  carry  out  the 
recommendations  of  ICCAT.  Further, 
the  ATCA  prohibiti  the  Secretary  frtmi 
tinnitng  any  regulation  that  has  the  effect 
at  increasing  or  decreasing  any 
allocation  or  quote  of  fish  to  the  United 
States  agreed  to  pursuant  to  a 
recommendation  of  lOCAT.  This  ruk 
estdbliahes  the  quote  recommended  by 
ICCAT,  and  for  this  reason  NMFS 
concludes  that  consistency  writh  Rhode 
Island  CMP  was  achieved  to  the 
mairiinnm  extent  practicable.  NMFS  is 
exploring  other  managamant  actions  to 
protect  Atlantic  swordfish,  such  as 
time/area  closures  to  minimiae  bycatch 
of  juvenile  swordfish.  Concerning 
bycatch  of  protected  species,  NK^S  has 
closed  the  drift  gillnet  fishery  until 
November  26, 1997,  under  an 
emeigoicy  rule  (62  FR  30775.  June  S, 
1997).  until  a  prefisRed  option  to  avoid 
die  likelihood  of  jeopardy  to  the 
continued  existence  of  the  North 
Atlantic  right  whale  is  identified  and 
implemented. 

Nertii  Atlantic  Qwto 

Coomient:  Allocations  from  lOCAT  for 
member  countries  are  givon  in  whole 
weight  (ww).  The  formulation  used  to 
convert  ww  to  dw.  the  U.S.  industry 
woght  standard,  in  the  {uopoaed  rule 
was  incorrecL 

Response:  NMFS  has  corrected  dils 
conversion  £sctor  in  this  final  rule. 

Comment:  Application  of  the  lOCAT 
recommendation  to  subtract  or  add 
cumulative  overharvest  or  imd^iarvest 
to  the  following  fishing  yeer  applies 
only  to  the  Nordi  Atlantic  swordfish 
fiaheiy. 


Response:  NMFS  agrees  and  has 
clarified  this  provision  of  the 
regulations  in  the  final  rule. 

Comment:  Criteria  need  to  be 
developed  to  ensure  th^  veaaels  in  the 
North  Atlantic  are  not  making  short- 
term  directed  fishing  tripa  targeting  the 
incidentel  trip  limit  during  doaore  of 
the  directed  fishery. 

Response:  NMFS  agrees  that  this  issue 
warrante  further  consideration.  NMFS 
will  HifiiM  development  of  an  efCective 
management  strategy  including 
incidental  catch  requirements  with  the 
HMS  and  Pelagic  Longline  Line 
Advisory  Panels  reoenUy  esteblished 
under  the  Magniiaon-Stevens  AcL 

Sooth  Adantk  QMla 

Oamment-  >Of(FS  raceiTed  a  comment 
that  the  U.S.  1997  allocation  far  the 
South  Atlantic  was  insufficient  baaed  on 
laniiing^  by  U.S. -flagged  veaaels  below 
5*  N  latitude  during  19B3  and  1994. 

Aesponse:  In  the  propoaed  rxde. 
NMFS  requested  submission  of  crtch 
and  l»ni4ing  records  from  the  South 
Atlantic  by  U.S.-flagged  veasels  to  more 
accurately  aacotain  historical  harvest 
levels  during  1993  and  1904,  the  yaen 
lOCAT  used  to  set  harvest  allocations 
far  participating  countriea.  Althoiigh 
NMFS  has  received  several  comments 
indicating  that  harvests  exceeded  188 
mt  dw  during  1993  and  1994,  date 
received  to  date  are  inconclusive.  NMFS 
will  continue  to  consider  documente 
submitted,  to  update  date  where 
possible  ioT  South  Atlantic  landings, 
and  to  make  this  information  available 
to  ICCAT  in  ordo'  to  revise,  if 
appropriate,  the  U.S.  allocation  to 
reflect  actual  participation  in  the  South 
Atlantic  swordfish  fishery. 

NMFS  notes  that  in  November  1997. 
ICCAT  will  consider  modifications  to 
die  South  Atlantic  quotas  and  may 
adopt  a  modified  qiuite  scheme  far 
future  yean. 

Cbnmient:  One  romment  stated  that 
the  fishing  year  far  the  South  Atlantic 
swcndfish  fishery  should  begin  Januny 
1  and  that  two  semiannual  periods  are 
not  necessary. 

Response:  NMFS  responds  that,  to  be 
consistent  with  the  North  Atlantic,  dw 
South  Atlantic  fishery  will  remain  widi 
two  semiannual  periods  beginning 
December  1  and  June  1.  As  NMFS 
omtinues  to  monitor  this  fishery,  other 
management  scmarios  might  be 
ccmsidered. 

Coounent-  Sevwal  comments  ware 
received  reguding  the  proposed  waiver 
of  the  dealer  permit  requirement  far  the 
South  Atlantic  swordfish  fishery. 
Commenters  suggested  that  deala" 
permits  be  a  requirement  to  purchase, 
beitar,  or  trade  any  swordfish  harvested 
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by  a  U.S.-flagged  vessel,  regardless 
where  fish  are  landed  in  the  Atlantic. 
Response:  NMFS  disagrees  because 
requiring  U.S.-Qagged  vessels  to  sell 
only  to  permitted  dealers  in  the  South 
Atlantic  could  impose  U.S.  regiUations 
on  non-U.S.  citizens  or  could  increase 
costs  to  vessels  by  imposing  delays  in 
offloading.  However,  the  swordfish 
regulations  require  vessels  offloading  in 
the  South  Atlantic  ocean  to  attach  to  the 
reports  submitted  to  NMFS  all  copies  of 
their  tally  sheets  received  from  foreign 
dealrns.  This  requirement  will  help 
ensure  that  the  agency  receives 
appropriate  information. 

Comment:  A  comment  was  received 
stating  a  need  to  clarify  permitting  and 
reporting  reqiiirements. 

Response:  NMFS  has  restructured  the 
final  rule  to  summarize  recordkeeping 
and  reporting  requirements  for  the 
North  and  South  Atlantic.  Overall 
permitting  requirements  are  currently 
under  consideration  and  will  be  restated 
whan  a  final  rule  is  issued  concerning 
limited  access  in  the  swordfish  fishery. 

Comment:  Several  responses  were 
received  regarding  options  for  providing 
an  offloading  window.  Commenters 
were  in  general  agreement  that  an 
offloading  window  would  prevent  or 
reduce  market  gluts  and  product 
handling  problems  associated  with 
previous  closures  of  the  swordfish 
directed  fishery.  Several  time  frames 
were  siiggested  for  this  window,  ranging 
from  7  days  to  unlimited  offloading 
time,  as  long  as  the  vessel  remains  in 
port  after  the  closure  date. 

Response:  NMFS  agrees  that  an 
expanded  time  fivme  to  offload  fish 
following  a  closure  of  the  directed 
swordfish  fishery  could  facilitate 
product  KunrfliTig  and  improve 
marketing  opportunities,  but  the  large 
number  of  vessels  and  potential 
offloading  ports  renders  an  offloading 
window  difficult  to  enforce.  Pending  the 
analysis  of  costs  and  benefits  to  the 
public,  these  enforcement  concerns 
could  be  addressed  by  strict 
documentation  requirements;  however, 
such  new  information  collections 
cannot  be  immediately  implemented 
since  0MB  review  and  approval  under 
the  Paperworii  Reductioo  Act  (PRA)  is 
needed.  Such  review  and  approval 
requires  considerable  time  to  obtain. 
Otlm  possible  options  to  minimize  the 
biuden  to  the  Government  and  to  the 
public  of  monitoring  a  delayed 
offloading  are:  Vessel  monitoring 
systems,  hailing  requirements  prior  to 
landing,  third  party  observers  for 
offloading,  or  designated  offloading 
ports  for  those  vessels  that  will  not  be 
offloading  prior  to  the  effective  date  of 
the  closure.  NMFS  will  discuss  specifics 


of  possible  future  offloading  strategies 
wnth  the  HMS  and  Pelagic  Longline 
Advisory  Panels. 

Comment:  Commenters  indicated  that 
a  system  should  be  developed  to  certify 
that  distressed  vessels  are  in  fact 
distressed  and  not  trying  to  avoid  the 
closure  date. 

Response:  To  ensure  equitable 
enforcement  of  the  closure,  regulations 
require  that  all  vessels  retiim  to  port  by 
the  annoimced  date  of  closure  of  the 
directed  fishery.  As  is  the  case  in  any 
situation  involving  safiety  at  sea,  vessels 
in  distress  should  notify  the  U.S.  Coast 
Guard  of  the  vessel's  location, 
seaworthiness,  and  anticipated  time  of 
arrival  in  port. 

Comment:  Several  commenters  stated 
a  need  for  more  conservative  landing 
quotas  and  stronger  conservation 
measures  to  rebuild  the  swordfish 
stocks. 

Response:  This  Atlantic  swordfish 
rule  is  issued  under  the  authority  of 
ATCA,  which  requires  the  Secretary  to 
promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the 
recommendations  of  ICCAT.  The  final 
rule  implements  ICCAT  quota  and 
management  recommendations  relative 
to  North  and  South  Atlantic  swordfish 
stocks;  therefore,  it  is  subject  to  ATCA 
restrictions  that  prohibit  the 
implementation  of  regulations  that  have 
the  effect  of  increasing  or  decreasing  the 
ICCAT-recommended  quota.  NMFS 
recognizes  that  further  management 
actions  are  needed  for  Atlantic 
swordfish  and  has  undertaken  the 
following  activities:  An  Advance  Notice 
of  Proposed  Rulemaking  regarding 
options  for  banning  the  sale  of  Atlantic 
swordfish  below  the  minimmn  size  (33 
lb  oris  kg  dw);  an  analysis  of 
management  options,  such  as  time-area 
closures,  to  minimize  bycatch  of 
juvenile  swordfish;  development  of  a 
rebuilding  schedule,  as  required  by  the 
Magnuson-Stevens  Act,  if  swordfish  are 
identified  as  overfished;  and 
establishment  of  an  HMS  Advisory 
Panel  that  will  assist  in  the 
development  of  any  future  Fishery 
Management  Plana  (FMPs)  or  FMP 
amendments. 

rhiagwi  From  the  Propoeed  Rule 

Based  on  comments  received  on  the 
proposed  rule,  reanalysis  of  data  and/or 
reqiiirements  of  the  ESA,  the  following 
changes,  besides  editorial  changes,  were 
made  to  the  proposed  rule: 

(1)  Atlantic  swordfish  quotas  are 
increased  relative  to  the  proposed  rule 
based  on  recalculating  the  conversion  of 
ICCAT  allocations,  which  are  stated  in 
WW,  to  U.S.  industry  standards  which 
are  stated  in  dw,  and. 


(2)  A  single  season  quota  has  been 
established  for  the  driftnet  segment  of 
the  directed  swordfish  fishery. 

QaMification  r 

This  final  rule  is  published  under  the 
authority  of  ATCA.  The  Assistant 
Administrator  for  Fisheries,  NOAA  hat 
determined  that  the  regulations 
contained  in  this  rule  are  necessary  to 
implement  the  recommendations  of 
ICCAT  and  for  the  domestic 
numagement  of  the  Atlantic  swordfish 
fishery. 

NMFS  prepared  an  EA  for  this  final 
rule  with  a  finding  of  no  significant 
impact  on  the  human  environment  In 
addition,  an  RIR  was  prepared  with  a 
finding  of  no  significant  impact  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because 
discards  are  no  longer  subtracted,  the 
landings  quotas  for  1997-99  actually 
increase  relative  to  1996.  Establishment 
of  a  South  Atlantic  management  unit 
and  quota  reflects  recent  participation 
levels  and  is  not  overly  restrictive. 
These  measures  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
comments  were  received  that  changed 
the  basis  for  the  original  certification. 
Therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  final  rule  nas  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  imless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  niunber. 
This  rule  imposes  new  coUection-of- 
information  requirements  beyond  those 
already  approved  by  OMB.  Namely, 
NMFS  is  extending  the  logbook 
reporting,  permitting  and  observer 
notification  requirements  for  the  North 
Atlantic  swordfish  fishery  to  cover 
swordfish  fishing  activities  in  the  South 
Atlantic. 

The  regulations  require  revised 
reporting  and  participation  in  observer 
programs  by  vessels  already  permitted 
to  fish  in  the  North  Atlantic  and  new 
reporting  by  those  vessels  not  currently 
permitted  because  they  fish  only  in  the 
South  Atlantic.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  15  minutes  per 
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response  for  logbooks,  20  minutes  for  an 
initial  vessel  permit  application  and  2 
minutes  per  vessel  for  observer 
notification.  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  These  new 
requirements  were  approved  by  OMB 
under  OMB  control  numbers  0648-0016 
(Federal  Fisheries  Logbooks)  and  0648- 
0205  (Permitting  Requirements  and 
Observer  Notification).  Send  comments 
regarding  these  information  collection 
requirements  to  OMB  (see  ADDRESSES). 

NMFS  reinitiated  formal  consultation 
for  all  HMS  commercial  fisheries  on 
September  25, 1996,  under  section  7  of 
the  ESA.  The  BO  resulting  from  this 
consultation  was  issued  on  May  29, 
1997.  It  concluded  that  continued 
operation  of  the  longline  component  of 
the  swordfish  fishery  may  adversely 
afbct,  but  is  not  fikely  to  jeopardize,  the 
continued  existence  of  any  endangered 
or  threetened  species  under  NMFS 
jurisdiction.  The  BO  also  concluded  that 
the  swordfish  drift  gillnet  fishery 
segment  of  the  Atlantic  pelagic  fishery 
is  likely  to  jeopardize  the  continued 
existence  of  the  ri^t  whale. 

Two  alternatives  that  would  avoid  the 
likelihood  of  jeopardy  were  set  forth  in 
the  BO,  although  NMFS  had  not 
identified  a  prefierred  alternative  at  that 
time.  Therefore,  NMFS  extended  the 
emergency  closure  of  the  drift  gillnet 
segment  of  the  swordfish  fishery  until  a 
prefened  option  is  identified  and 
implemented  (62  FR  30775,  June  5, 
1997).  On  August  29, 1997,  an 
amendment  to  the  BO  was  issued, 
which  identified  a  new  reasonable  and 
prudent  alternative  including  time/area 
closures  and  100-percent  observer 
coverage.  Pending  implementation  of  a 
modification  to  the  emragency  closure, 
if  such  is  warranted  by  the  prefarred 
option  when  identified,  NMFS  hae 
taken  action  in  this  final  rule  to 
establish  a  single  season  quotaJar  the 
driftnet  swordfish  fishery.       '^  " 

Other  than  the  amendments  to  50  CFR 
630.4,  630.7,  630.21  and  630.23,  which 
extend  requirements  to  the  South 
Atlantic  swordfish  stock,  NMFS  has 
determined  that  there  is  good  cause  to 
waive  the  30-day  delay  in  effoctive  date 
normally  required  by  section  553(d)  of 
the  Administrative  Procedures  Act  The 
relevant  sections  define  terms,  establish 
quotas,  and  grant  administrative 
authority  for  certain  actions.  None  of 
these  sections  impose  any  compliance 
obligation  on  any  affected  person  and 
consequently  do  not  require  time  to 
come  into  compliance. 


List  of  Subjects  in  50  CFR  Part  630 

Fisheries,  Pishing.  Reporting  and 
recordkeeping  requirements,  'neaties. 

Dated:  October  21. 1M7. 
Gary  C  Matlock, 

Acting  Assistant  Administrator  for  Fisheries, 
Office  of  Sustainable  Fisheries,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  630  is  amended 
as  follows: 

PART  830-ATLANTIC  SWORDFISH 
FISHERY 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Aathority:  16  U.S.C  1601  st  sag.  and  16 
U.S.Cg71e(seq. 

2.  In  §  630.1,  paragraph  (b)  is  revised 
to  read  as  follows: 


§630.1    Purpoaaand 


(b)  This  part  governs  the  conservation 
and  management  of  the  North  Atlantic 
and  South  Atlantic  swordfish  stocks. 


3.  la  §  630.2,  the  definitions  of 
"Dealer"  and  "North  Atlantic  swordfish 
stock"  are  revised  and  a  new  definition 
for  the  "South  Atlantic  swordfish  stock" 
is  added,  in  alphabetiGal  order,  to  read 
as  follows: 

f630L2    DallnMona. 

•        *        •        •        • 

Dealer  means  the  parson  who  first 
receives  frtim  a  fishing  vessel,  by  way  of 
purchase,  barter,  or  trade,  swordfish 
harvested  from  the  Atlantic  Ocean. 


North  Atlantic  swordfish  stock  means 
those  swordfish  in  the  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  north  of  5'  N.  lat 


South  Athiftic  swordfish  stock  i 
those  swordfish  in  the  Atlantic  Ocean, 
south  of  5°  N.  lat 

•        •        •        •        • 

4.  In  §  630.4,  paragraph  (a)  is  revised 
to  read  as  follows: 


f«30.4    Pennltsand 

(a)  Applicability— {\)  Annual  vessel 
permit  The  owner  of  a  vessel  of  the 
United  States  tlut  fishes  for  or  possesses 
swordfish  from  the  north  or  south 
Atlantic  swordfish  stocks,  or  takes  such  • 
swordfish  as  incidental  catch,  regardless 
of  whether  retained,  must  have  been 
issued  a  valid  swordfish  vessel  permit 
imder  paragraph  (e)  of  this  section 
unless  such  vessel  fishes  exclusively  in 
the  recreational  fishery  and/or  fishes 
exclusively  shoreward  of  the  outer 


botmdaiy  of  the  EEZ  around  Puerto  Rico 
and  the  Virgin  Islands  with  oidy 
handline  gear  on  board. 

(2)  Annual  dealer  permit.  A  dealer  in 
the  United  States  who  first  receives 
bom  a  vessel  of  the  United  States 
swordfish  harvested  from  the  north  or 
south  Atlantic  swordfish  stocks  must 
have  been  issued  a  valid  dealer  permit 
under  paragraph  (e)  of  this  section. 

•  •        •        •        • 

5.  Section  630.7  is  amended  by 
revising  paragraph  (c)  and  by  adding 
new  paragraphs  (bb)  and  (cc)  to  read  as 
follows: 

fSaO.7    ProMbWons. 

•  •        •        •        • 

(c)  Sell,  barter  or  trade  or  attempt  to 
sell,  barter,  or  trade  a  swordfish 
harvested  from  or  possessed  in  the 
North  Atlantic  Ocean  north  of  5°  N. 
latitude,  including  the  Gulf  of  Mexico  - 
and  Caribbean  Sea,  to  a  dealer  without 
a  valid  dealw  permit  issued  under 
S63a4(e). 

•  •        •        •        • 

(bb)  Pish  for  swordfish  bom  the  south 
Atlantic  swordfish  stock  using  any  gear 
other  than  pelagic  longline,  or  possess 
swordfish  while  carrying  drift  gillnet 
gear  on  board  south  of  5°  N.  latitude. 

(cc)  Fish  for,  or  retain,  a  swordfish 
from  the  south  Atlantic  swordfish  stock 
or  to  sell,  barter  or  trade  or  attempt  to 
sell,  barter,  or  trade  a  swordfish 
harvested  from  or  possessed  in  the 
Adantic  Ocean  south  of  5°  N.  latitude 
during  a  closure  of  the  South  Atlantic 
swordfish  fishery  under  §  630.25(a)(1). 

6.  Section  630.21  is  revised  to  read  as 
follows: 

1630.21    naslrictlons  on  Uanslw, 

(a)  A  swordfish  harvested  from  the 
north  or  south  Atlantic  swordfish  stocks 
may  not  be  transferred  at  sea,  regardless 
of  where  the  transfer  takes  place  or 
where  the  swordfish  was  harvested. 

(b)  A  swordfish  harvested  from  the 
north  Atlantic  Swordfish  stock  may  hi 
initially  sold,  traded,  or  bartered  or 
attempted  to  be  sdld,  traded,  or  bartered 
only  by  an  owner  or  operator  of  a  vessel 
that  has  been  issued  a  swordfish  vessel 
permit  under  §  630.4(e),  except  if  the 
swordfish  is  off-loaded  in  Puerto  Rico  or 
the  U.S.  Virgin  Islands  frt>m  a  non- 
permitted  vessel  that  fished  exclusively 
shoreward  of  the  outer  boundary  of  the 
EEZ  around  Puerto  Rico  and  the  U.S. 
Virgin  Islands  with  oidy  handline  gear 
onboard. 

(c)  A  swordfish  harvested  from  the 
south  AUantic  swordfish  stock,  may  be 
initially  sold,  traded,  or  bartered  or 
attempted  to  be  sold,  traded,  or  bartered 
only  by  an  owner  or  operator  of  a  vessel 
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that  has  been  issued  a  vessel  permit 
under  §  630.4(e). 

(d)  A  swordfish  harvested  from  the 
north  Atlantic  swordfish  stock  may  be 
initially  purchased,  traded,  or  bartered 
or  attempted  to  be  purchased,  traded,  or 
bartered  only  by  a  dealer  with  a  valid 
dealer  permit  issued  under  §  630.4(e). 

(e)  A  swordfish  harvested  from  the 
north  Atlantic  swordfish  stock  by 
persons  aboard  a  vessel  in  the 
recreational  fishery  may  not  be  sold, 
purchased,  traded,  or  bartered  or 
attempted  to  be  sold,  purchased,  traded, 
or  bartsred. 

7.  In  §630.23,  the  first  sentence  of 
paragraph  (a)  and  the  first  sentence  of 
paragraph  (b)  are  revised  to  read  aa 
follows: 

fSSOia    HwMt  imitauons. 

(a)  IfCnhntim  size.  The  mJTiiimim 
allowri>le  size  for  possession  on  board 
a  fishing  vessel  for  a  swordfish  taken 
from  the  north  or  south  Atlantic 
swordfish  stocks  is  29  inches  (73  cm) 
carcass  length,  measured  along  the  body 
contour  (i.e.,  a  curved  measurement) 
from  the  cleithrum  to  the  anterior 
portion  of  the  caudal  keel  (CK 
measurement)  or,  if  swordfish  are 

weighed,  33  lb  (15  kg)  dressed  wei^t 

•  •  •  " 

(b)  Carcass  condition.  A  swordfish 
poaaessed  on  board  a  fishing  vessel  of 
the  United  States  in  the  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and  the 
Caribbean  Sea,  must  be  in  whole  or 
dressed  form,  and  a  swordfish  landed 
from  a  fishing  vessel  of  the  United 
States  in  an  Atlantic  coastal  port, 
inrhiding  the  Gulf  of  Mexico  or 
Caribbean  Sea,  must  be  maintained  in 
whole  or  dieaaed  farm  through 
offloading,  except  such  swordfish  as  are 
damaged  by  sharii  bites.  •  ^  • 

8.  Id  §  630.24.  paragraph  (a)  is 
amended  by  deaignatittg  the  text  after 
the  paragraph  heeding  aa  paragraph 
(aKD.  paragraphs  (aX2)  and  (b)(5)  are 
added,  and  paragraphs  (bXl)  through 
(b)(3).  (c),  (dM4).  and  (e)  are  revised  to 
leed  as  follovrs: 


(a)  AppficoAiJlfty.  (1)  •  •  • 

(2)  A  awordfiah  harvested  from  the 
south  Atlantic  swwdfish  stock  by  a 
veaael  sxibfect  to  the  jurisdiction  of  the 
United  States  is  counted  against  the 
directed-fiahery  quota  for  the  south 
Atlantic 

(b)  Dincted-fishery  quotas.  (1 )  The 
annual  directed  fishery  quota  for  the 
North  Atlantic  swordfish  stock  for  the 
period  June  1. 1997.  through  May  31. 
1998,  is  2,164  mt  dw,  of  which  2,121.2 
Bt  dw  ia  allocated  for  die  longline/ 


harpoon  fishery  and  of  which  42.8  mt 
dw  is  allocated  for  the  drift  gillnet 
fishery.  The  allocation  for  the  longline/ 
harpoon  fishery  is  divided  into  two 
equal  semiannual  quotas  of  1,060.6  mt 
dw,  one  for  the  period  June  1  through 
November  30, 1997,  and  the  other  for 
the  period  December  1, 1997,  throng 
May  31. 1998. 

(2)  The  annual  directed  fishery  quota 
for  the  North  Atlantic  swordfish  stock 
for  the  period  Jime  1, 1998,  through  May 
31, 1999,  is  2,098.6  mt  dw,  of  which 
2.057  mt  dw  is  allocated  for  the 
longline/harpoon  fishery  and  of  which 
41.6  mt  dw  is  allocated  for  the  drift 
gillnet  fishery.  The  aUocation  for  the 
longline/harpoon  fishery  is  divided  into 
two  equal  semiannual  quotas  of  1.028.5 
mt  dw,  one  for  the  period  June  1 
throu^  November  30. 1998,  and  the 
other  for  the  period  December  1, 1998, 
through  May  31.  1999. 

(3)  The  annual  directed  fishery  quota 
for  the  North  Atlantic  swordfish  stock 
for  the  period  June  1, 1999.  through  May 
31.  2000.  is  2,033.2  rat  dw,  of  which 
1,903  mt  dw  is  allocated  for  the 
longline/harpoon  fishery  and  of  which 
40.2  mt  dw  is  allocated  for  the  drift 
gillnet  fishery.  The  allocation  for  the 
longline/harpoon  fishery  is  divided  into 
two  equal  semiannual  quotas  of  996.5 
mt  dw,  one  for  the  period  June  1 
through  November  30, 1909,  and  the 
other  for  the  period  December  1. 1999, 
through  May  31.  2000. 

(5)  The  annual  directed  fiahery  quota 
for  the  south  Atlantic  swordfish  stock 
for  the  period  June  1, 1907,  through  May 
31, 1998,  is  188  mt  dw  and  is  divided 
into  two  equal  semiannual  quotas  of  94 
mt  dw,  one  for  period  June  1  through 
November  30, 1997,  and  the  other  for 
the  period  December  1, 1907,  through 
May  31, 1998. 

(c)  Incidental  catch  quota.  The  annual 
bycatch  quota  for  the  north  Atlantic 
swordfish  stock  is  300  mt  dw;  no 
incidental  harvest  is  authorixed  for  the 
south  Atlantic  swmdfiah  stock. 

(d)«  •  • 

(4)  Total  landings  above  or  below  die 
specific  nofth  Atlaoitic  swordfish  annual 
quota  will  be  subtracted  from,  or  added 
to,  the  following  year's  quota.  Any 
adjustments  to  the  12-month  directed- 
fiahery  quota  will  then  be  apportioned 
equally  between  the  period  June  1 
through  November  30  and  the  period 
December  1  through  May  31. 

(e)  NMFS  may  adjust  the  December  1 
through  May  31  semiannual  directed- 
fiahery  quota  and  geer  quotas  to  reflect 
actual  catches  d\iring  the  Jime  1  throiigh 
November  30  semiannual  period. 


provided  that  the  12-month  directed- 
fiahery  and  gear  quotas  are  not 
exceeded. 


9.  In  §630.25,  the  section  heading, 
paragraphs  (a)(1)  and  the  first  sentence 
of  paragraph  (b)  are  revised  to  read  as 
follows: 

§880.28    Cloeuree  and  inddantai  HmNs. 

(a)  Notification  of  a  closure.  (1)  When 
a  directed-fisheiy  annual,  semiannual, 
or  gear  quota  specified  in  §  630.24  is 
reached,  or  is  projected  to  be  reached, 
NMFS  will  publish  notification  in  the 
Federal  Re^iatn-  closing  the  entire 
directed  fishery  for  fish  from  the  North 
Atlantic  swordiSsh  stock,  the  South 
Atlantic  swordfish  stock,  the  drift 
gillnet  fishery,  or  the  harpoon  and 
longline  fisheries,  as  appropriate.  The 
effective  date  of  such  notification  will 
be  at  least  14  days  after  the  date  such 
notification  is  filed  at  the  Office  of  the 
Federal  Register.  The  doaure  will 
remain  in  effect  until  an  additional 
directed-fishery  or  gear  quota  becomes 
available. 

•        •        •        •        • 

(b)  Spadal  aet-aude  for  harpoon  gear. 
The  procedures  of  paragraph  (aKD  of 
this  section  notwithstanding,  dxuing  the 
period  Jime  1  through  November  30. 
swordfish  not  exceeding  9,752  kg  dw, 
may  be  set  aside  for  the  harpoon 
segment  of  the  North  Atlantic  swordfish 
fiahery.  •  •  • 

fFR  Doc  97-28277  Filed  10-21-97;  3:50  pm) 
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DEPARTMENT  OF  COMMBICE 

National  OoMnic  and  Atmoaphwte 
AdnUnistratfon 

SO  CFR  Part  648 

[DoototNo.  teiTIOMO-Ttm-OC;  LO. 
lOSOOTC] 

Rihartaa  of  tha  Nofihaailaf  n  Unltad 
8Miaa!  Sunmiar  Floundar  FWiaryj 
Cotwnaiclal  Quota  llarvaalad  for  Hmi 
York 

AOBICY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmoepheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest 


SUMMARY:  NMFS  announces  that  the 
smnmer  floimder  commercial  quota 
available  to  the  State  of  New  York  has 
been  harvested.  Vessels  issued  a 
commercial  Federal  fisheries  permit  for 
the  summer  floimder  fishery  may  not 
land  aummer  flounder  in  New  York  far 
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tiie  remainder  of  calendar  year  1997, 
unless  additional  quota  becomes 
available  through  a  transfer.  Regulations 
governing  the  siunmer  flounder  fishery 
require  publication  of  this  notice  to 
advise  the  State  of  New  York  that  the 
quota  has  been  harvested  and  to  advise 
vessel  and  dealer  permit  holders  that  no 
commercial  quota  is  available  for 
landing  summer  flounder  in  New  YoriL 

DATES:  Effective  0001  hours,  October  24, 
1997,  through  December  31. 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Regina  Spallone.  Fishery  Management 
Specialist,  (978)  281-9347. 
StJPPI^MENTARY  MFORMATION: 
Regulations  governing  the  siunmer 
flounder  fishery  are  foimd  at  50  CFR 
part  648.  The  regulations  require  aimual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  states  from 
North  Carolina  through  Maine.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  is  described  in  §  648.100. 

The  initial  total  commercial  quota  for 
summer  flounder  for  the  1997  calendar 
yeer  was  set  equal  to  11,111,298  lb 
(5,040.000  kg)  (March  7, 1997.  62  FR 
10473).  The  percent  allocated  to  vessels 
landing  summer  flounder  in  New  York 
is  7.64699  percent,  or  849.680  lb 
(385.408  kg). 

Section  648.100(d)(2)  stipulates  that 
any  overages  of  commercial  quota 


landed  in  any  state  be  deducted  from 
that  state's  annual  quota  for  the 
following  year.  In  the  calendar  year 
1996,  a  total  of  940,313  lb  (426,519  kg) 
were  landed  in  New  York.  The  amount 
allocated  for  New  York  lanrfingn  in  1996 
was  844,976  lb  (383,275  kg),  creating  a 
95,337  lb  (43.244  kg)  overage  that  was 
deducted  bam  the  ameimt  allocated  for 
lanHingn  in  that  state  during  1997 
(March  7. 1997,  62  FR  10473  and  July 
15, 1997,  62  FR  37741).  The  resulting 
quota  for  New  York  is  754.343  lb 
(342,164  kg). 

Section  648.101(b)  requires  the 
Administrator,  Northeast  Region.  NMFS 
(Regional  Administrator),  to  moidtor 
state  commercial  quotas  and  to 
determine  when  a  state's  commercial 
quota  is  harvested.  The  Regional 
Administrator  is  further  required  to 
publish  a  notice  in  the  Federal  **g****' 
advising  a  state  and  notifying  Federal 
veasel  and  dealer  permit  holders  that, 
effective  upon  a  specific  date,  the  state's 
commercial  quota  has  been  harvested 
and  no  commercial  quota  is  available  for 
landing  summer  flounder  in  that  state. 
Because  the  available  information 
indicates  that  the  State  of  New  Y(»k  has 
attained  its  quota  for  1997,  the  Regional 
Administrator  has  determined  heaed  on 
dealer  reports  and  other  available 
information,  that  the  state's  commercial 
quota  has  been  harvaated. 


The  regulations  at  §  648.4(b)  provide 
that  Federal  permit  holders  agree  as  a 
condition  of  the  permit  not  to  land 
sununer  flounder  in  any  state  that  the 
Regional  Administrator  has  determined 
no  longer  has  commercial  quota 
available.  Therefore,  effective  OOOl 
hours,  October  24. 1997.  further 
landings  of  sununer  flounder  in  New 
Yorii  by  vessels  holding  commercial 
Federal  fisheries  permits  are  prohibited 
for  the  remainder  of  the  1997  calendar 
year,  unless  additional  quota  becomes 
available  through  a  transfar  and  is 
aimounced  in  the  Federal  Ragialv. 
Effective  the  date  above,  fsdnally 
permitted  dealers  are  also  adviaed  that 
they  may  not  purchase  summer  flounder 
from  federally  permitted  veaaels  that 
land  in  New  York  for  the  remainder  of 
the  calendar  year,  or  until  additional 
quota  becomes  available  through  a 
transfer. 

ClasaiftcaUon 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.0. 12286. 

Aalhatfty:  18  U.S.C  1801  et  weq. 

Drted:  Octobw  21, 1997.  '^ 

CI 


Acting  Diiector,  Ofpce  (^Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc  97-28259  Piled  10-21-«7;  3:18  pm) 
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Proposed  Rules 


TNs  section  o(  the  FEDERAL  REGISTER 
oonWns  noMoes  to  ttie  pubiic  of  the  proposed 
iaeuanoe  of  (utoe  and  regulations.  The 
puipoee  of  these  notices  is  to  give  interested 
parsons  an  opportunity  to  participale  in  the 
rule  making  prior  to  the  adoption  o(  the  final 
niles. 


DEPARTMBIT  OF  TRANSPORTATION 

FwJaral  Avtatkm  Administratton 

14CFRPwt39 

[Doctot  Na  97-ANE-33-nAO] 

RIN2120-AAe4 

Alrworthinass  DtractivM;  Pratt  A 
WMttwy  Canada  PW100  Series 
TuftN)prop  Englnaa 

AOSICY:  Federal  Aviation 
Admimstration,  DOT. 

ACTION:  Notice  of  proposed  nilemakinfi 
(NPRM). 


tIMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Pratt 
&  Whitney  Canada  (PWC)  PWlOO  series 
turboprop  engines.  This  proposal  would 
require  removal  of  the  existing  fuel 
muiifbld  tubes,  lock  plates,  and 
preformed  packing;  installation  of 
improved  fuel  manifold  transfer  tubes, 
improved  lock  plates,  and  improved 
preformed  packing;  and,  aiter 
installation,  the  performance  of  a  leak 
check.  This  proposal  is  prompted  by 
reports  of  engine  fuel  leaks  which 
resulted  in  either  inflight  engine 
shutdowns  or  fire  warnings.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  engine  fuel  leaks, 
which  can  result  in  inflight  engine 
shutdowns  or  fire  warnings. 

DATES:  Conunents  must  be  received  by 
December  23.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  0£Bce  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
97-ANE-33-AD.  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299.  Comments  may  also  be  sent  via 
the  Internet  using  the  following  address: 
"9-ad-engLneprop®faa.doLgov". 

Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Conunents  may  be 
inspected  at  this  location  between  8:00 
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a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  infbrmation  referenced  in 
the  propoaed  rule  may  be  obtained  from 
Pratt  &  Whitiiey  Canada.  1000  Marie- 
Victorin,  Longueuil,  Quebec,  Canada 
J4G  lAl;  telephone  (514)  677-9411,  fax 
(514)  647-3620.  This  information  may 
be  examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park.  Burlington.  MA. 
FOR  FURTHER  MFORMATKM  COIfTACT: 
ENane  Cook,  Aerospace  Engineer.  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299;  telephone  (617)  238-7133,  fax 
(617) 238-7199. 

SUPPt-BMBfTARY  INFORMATION: 


to  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propoaed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
stateipent  is  made:  "Comments  to 
Docket  Number  97-ANE-33-AD."  The 
postcard  %vill  be  date  stamped  and 
returned  to  the  commenter. 

Availaliility  of  NPRNfa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA.  New  England  R^on,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules.  Docket  No.  97-ANE-33-AD,  12 
Now  England  Executive  Park, 
Burlington,  MA  01803-5299. 

Discuaaioa 

Transport  Canada,  which  is  the 
airworthiness  authority  for  Canada, 
recendy  notified  the  Federal  Aviation 
Administration  (FAA)  that  an  unsafe 
condition  may  exist  on  Pratt  &  Whitney 
Canada  (PWC)  PW118,  PW118A, 
PW118B,  PW119B,  PW119C,  PW120, 
PW120A.  PW121,  PW121A,  PW123. 
PW123B,  PW123C,  PW123D,  PW123E. 
PW124B.  PW125B.  PW126A.  PW127. 
PW127E,  PW127F  series  turboprop 
engines.  Transport  Canada  advises  that 
they  have  received  reports  of  several 
incidents  of  PWlOO  series  engine  fuel 
leaks  which  resulted  in  either  inflight 
shutdowns  or  fire  warnings.  The 
investigation  showed  that  most  of  these 
fuel  leaks  occurred  shorUy  after  fuel 
manifold  maintenance  actions,  and  that 
they  were  caused  by  an  incorrect 
installation  and  the  quality  of  o-ring 
seals  installed.  The  manu&cturer  has 
determined  that  the  ciirrent  transfer 
tube  lock  plates  installed  in  accordance 
with  PWC  Service  Bulletin  (SB)  No. 
21077.  Revision  7,  dated  October  10. 

1996.  are  sensitive  to  installation  errors 
and  can  be  bent  out  of  position.  This 
condition,  if  not  corrected,  can  result  in 
engine  fuel  leaks,  which  can  result  in 
inflight  engine  shutdowns  or  fire 
warnings. 

Pratt  &  Whitney  Canada  has  issued  SB 
No.  21516.  dated  August  14,  1997,  and 
SB  No.  21549,  dfted  September  18. 

1997.  which  introduces  new  fuel 
manifold  transfer  tubes  and  new  fuel 
manifold  drain  transfer  tubes.  Pratt  ft 
Whitney  Canada  has  also  issued  SB  No. 
21373.  Revision  3,  dated  October  11, 
1996,  which  introduces  a  new  lock  plate 
to  accommodate  the  fiiel  manifold 
transfer  tubes  to  prevent  the  incorrect 
installation  and  hold  the  transfiar  tubes 
in  position.  In  addition.  PWC  has  issued 
SB  No.  21364.  Revision  1.  dated  April 
28,  1995.  that  address  the  o-ring  quality 
control  problem  by  introducing  a 
preformed  packing  with  a  better  quality 
control  during  manufacturing  process. 
Transport  Canada  classified  these  SBs  as 
mandatory  and  issued  AD  CF-96-22, 
dated  November  19, 1996,  in  order  to 
assure  the  airworthiness  of  these 
engines  in  Canada. 
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These  engine  models  are 
manufactured  in  Canada  and  are  tjrpe 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
t3rpe  design  registered  in  the  United 
States,  Uie  proposed  AD  would  require 
removBl  of  the  existing  fuel  manifold 
tubes,  lock  plates,  and  performed 
packing  and  installation  of  improved 
fuel  manifold  transfer  tubes,  lock  plates, 
and  preformed  packing,  at  the  earliest  of 
the  following:  (1)  the  next  time,  after  the 
eSiective  date  of  this  AD,  that  the  engine 
or  module  is  at  a  maintenance  base  that 
can  do  the  modifications  specified, 
regardless  of  the  scheduled  maintenance 
action  or  reason  for  engine  removal;  (2) 
or  at  the  next  fuel  noz^e  change;  or  (3) 
prior  to  November  30, 1998.  This 
calendar  end -date  was  determined 
based  upon  risk  assessment  After 
installation,  but  prior  to  further  flight, 
this  AD  requires  performing  a  leak 
check.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
SBs  described  previously. 

The  FAA  estunates  that  1,216  engines 
instaUed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  not  take  any  additional 
work  hours  per  engine  to  accomplish 
the  proposed  actions,  as  the  actions  may 
be  performed  during  regularly 
scheduled  maintenance  or  oveihaid. 
Required  parts  would  cost 
approximately  $370  per  engine.  Based 
on  these  figures,  the  total  Cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $449,920. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  wmrrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 


is  not  a  "signfficant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjecto  in  t4  CFK  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety,  Safiaty. 

Hw  Fropoead  Ammdiiieat 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  die  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINES8 
DIRECTIVES 

1.  The  authority-citflftion  for  part  39 
continues  to  read  as  follows: 

AnOorily:  49  U.$.C  106(g),  40113, 44701. 

fSiLlS   [Amandadg 

2.  Section  39.13  is  amended  by 
adding  the  fc^owing  new  airworthiness 
directive: 

Pntt  ft  Whitney  Canada:  Doc±et  Na  97- 
ANE-33-AD. 

Appjicafatlity:  Pntt  ft  Whitnay  Canada 
(PWC)  PW118,  W118A,  PW118B,  PW119B, 
PW119C,  PW120,  PW120A,  PW121,  W121A, 
PW123,  PW123B,  FW123C.  PW123D. 
PW123E,  PW124B.  PW125B.  PW126A. 
PW127,  PW127E,  PW127F  series  engines 
installed  on  but  not  limited  to  DomiflT  328, 
Fokker  50.  letstieam  ATP,  ATR42,  ATR42- 
500,  ATR72,  Embner  EMB-120,  ranadair 
CL215T,  CL415,  and  DeHavilland  Dash-S- 
10O/-200/-3O0/-315. 

NotB  1:  This  airworthinsM  directive  (AO) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  aitwed.  or 
repaired  in  the  area  subject  to  tlie 
requirements  of  tliis  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  tlte  performance  of  the  requirements  of 
this  AO  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  tliis  AD.  The  request  should  include  an 
assessment  of  tlie  effect  of  the  modification, 
alteration,  or  repair  on  tlie  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafis 
condition  has  not  been  eliminated,  the 
request  should  include  specific  propoaed 
actions  to  address  it 


CompUanoe:  Required  as  indicated,  unlnsi 
accomplished  previously. 

To  prevent  engine  fuel  leaks,  which  can 
result  in  inflight  engine  shutdoums  or  fire 
warnings,  accomplish  the  following: 

(a)  Remove  the  existing  fiisl  maidfbld 
tubes,  lock  plates,  and  perfbnned  packing 
and  replace  writfa  the  improved  fuel  manifold 
transfer  tubes  and  fuel  manifold  dimin 
transfer  tubes  in  accordance  writh  tlie 
applicable  PWC  Senrica  Bulletins  (SB)  No. 
21516.  dated  August  14, 1997,  and  SB  No. 
21549,  dated  September  18, 1997,  and  SB  No. 
21077,  Revision  7,  dated  Ck:tobeT  10. 1996; 
and  the  improved  lock  plates  in  accordance 
with  PWC  SB  No.  21373.  Revision  3,  datad 
October  11, 1996,  using  the  improved 
prefonnad  p«^H"fl  in  accordanoe  widi  PWC 
SB  Na  21364.  Raviaian  1,  dated  A|nil  28. 
199S,  as  follows,  whichever  occurs  first 
following  the  effsctive  date  of  this  AD: 

(1)  At  the  next  engine  removal,  ragudleea 
of  caosr,  or 

(2)  At  dia  next  fual  Qosria  changr,  or 

(3)  Prior  to  November  30, 1998. 

(b)  After  the  installation  of  the  improved 
fiiel  manifold  tubes  and  lorlrplatws.  but  prior 
to  farther  flight  petConn  a  leak  chsdc  in 
accordance  with  the  applicable  maintananoa 

p»anti»l 

(c)  An  alternative  method  of  compliance  ar 
adjustment  of  the  compliance  time  tliat 
provides  an  acsaptabia  level  of  safety  may  ba 
uaad  if  approved  by  the  Manager,  Engina 
Certification  OfiBce.  Operators  shall  submit 
diair  requests  dirough  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  camiaents  and  then  loid  it  to  the 
Managnr  Engine  Cartificatfon  Office. 

Nate  a^1nfl»mation  concarniog  tlie 
axistMice  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  diractivs, 
if  any,  may  be  obtained  from  the  Engina 
CaitiiScatfon  OfBce. 

(d)  Special  flight  permits  may  be  issued  in 
acctndanoe  with  sections  21.197  Kid  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  tlie  airczait  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Masaacliuaatts,  oo 
October  17, 1997. 
Mark  C  Fninar, 

Acting  Manager,  Sn^ne  and  PxopeDar 
Dinetorate,  Aiicwft  Certification  Service. 
(FR  Doc  97-28217  Filed  10-23-97;  8:45  am] 
eajjM  COM  4ata-i3-u 


DEPARTMENT  OF  THE  INTERIOR 

OfllM  of  Surfacft  MUnIng  ftoclanwtton 
and  Enfofcwnsnt 

30  CFR  Parts  707  and  «74 
RM102»^AB89 

Enhancing  Abandonad  Mina  Lands 
AML,  Rsciamatlon 


;  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
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ACnON:  Advanced  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Office  of  SuifKe  Mining 
Reclamation  and  Enforconent  (OSM)  is 
announcing  its  intent  to  develop  a  rule 
that  would  increase  the  amount  of 
reclamation  of  abandoned  mine  lands 
being  accomplished  under  Title  IV  of 
the  Sui£Ke  Mining  Control  and 
Reclamation  Act  of  1977.  OSM  is 
wmfcing  to  involve  the  public  in  the 
development  of  the  proposed  roJe  by 
making  an  early  draft  available  for 
review  and  written  conunent 
DATES:  Written  comments:  OSM  will 
accept  written  conunents  until  S.'OO  pun. 
Eastern  Tune  cm  November  24.  1997. 

Public  meetings:  OSM  plans  to  hold 
■nliMp  with  interested  persons  at 
■pprapfiate  locations  to  discuss  this 
propcMal.  A  schedule  for  these  meetings 
will  be  published  in  the  Federal 
lafialar  on  or  about  October  31. 1997. 
ABOMBSSes:  Written  camnente:  Hand- 
d^ver  or  mail  to  the  OfBce  of  Surface 
Mining  Reclamation  and  Eniiorcemeot. 
Administrative  Record,  Room  117, 1951 
Constitution  Avenue,  NW.,  Washington, 
D.C  20240. 

Electronic  MaH:  You  may  send 
conmients  throu^  the  Intranet  to 
OSM's  Administrative  Record  at: 
osmrulee9o8mre.gov. 

Telefax:  Copies  of  the  early  draft  may 
be  obtained  from  FAX  ON  ESMAND  by 
falling  202-219-1703  and  fiollovving  tlw 
instructions  on  the  recorded 
announcement. 

FOR  FURTHER  MFORMAT10N  CONTACT:  D.J. 
Growitz,  Office  of  Surface  Mining,  uA. 
Department  of  the  Interior,  1951 
Constitution  Avenue.  NW,  Washington. 
D.C.  20240:  telephone  (202)  208-2634. 
E-mail:  dgrowitzOoamre.gov. 
SUPnXMBfTARV  MFORMATION:  OSM  is 
seeking  to  increase  reclamation  under 
Title  IV  of  the  SurfKS  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA). 
The  Abandoned  Mine  Land  (AML)  fund 
does  not  contain,  and  is  never  expected 
to  contain,  enough  money  to  reclaim  all 
the  known  AML  problems  and  sites. 
Under  current  OSM  regulations.  AML- 
fimded  reclamation  that  includes  the 
extracticm  of  inddmital  coal  must  be  at 
IflMt  50  percent  funded  by  the  AML 
■gBOcy.  OSM  is  considering  a  proposal 
that  envisions  reclamation  projects  that 
will  require  less  than  50  percent 
government  funding  because 
reclamation  contracts  wrould  be  partially 
funded  by  the  recovery  and  sale  of  the 
incidental  coaL  OSM  will  need  to 
amend  the  ciurent  definition  of 
government-financed  construction  to 
eliminate  the  50  percent  funding 
requirement  Cor  AML  jMoiectK. 


OSM  believes  that  thoe  would  be 
adequate  assurances  to  protect  the 
enviroimiait  in  the  AML  program  as 
deecribed  in  30  CFR  Subchapter  R. 
Those  r^ulations,  which  sat  6ath  the 
criteria  for  an  AML  program,  require 
adherence  to  all  applicable  State  and 
Federal  laws,  require  programs  to  follow 
proper  financial  policies  and 
procedures,  and  require  that  AML 
contracts  be  issued  under  and 
monitored  in  accordance  with  state  law. 

OSM  is  considering  proposing  a  rule 
which  will  establish  special 
requirements  when  the  AML  i^ency 
contracts  for  reclamation  projects  with 
less  than  50  percent  govemmmt 
financing  to  ensure  that  the  provision  is 
not  misused,  that  necessary  |»otactioDs 
are  in  place  for  citizens  and  landowners, 
and  that  acceptable  enviroiunental 
restoration  occurs.  The  AML  agency 
would  consult  with  the  Title  V 
regulatory  authority  to  aasass  whaAer 
proposed  project  sites  are  appropriate 
bx  AML  reclamation  activity  based  on 
the  economical  and  technical  fsasibility 
of  mining  those  sites  i^ider  a  Tide  V 
permit  The  consultation  would  also 
include  consideration  of  whether 
existing  enviroiunental  problems  at  die 
AML  site  might  be  fanpacted  by  nearby 
mining  activities.  If  the  site  is 
determined  to  be  appropriate  Cor  Title 
IV  reclamation  activities,  the  AML 
agency  would  be  required  to:  (1) 
determine  site  characteristics  fimr  Acid 
Mine  Drainage  and  other  existing 
environmental  problems:  (2)  require  the 
projects  be  carried  out  in  accordance 
with  time-tested  AML  regulations  and 
procedures:  (3)  provide  for  site  specific 
reclamation  requiremoits,  including 
performance  bonds,  when  appropriate 
and  in  accordance  with  state 
procedures:  (4)  delineete  any  coal  or 
coal  waste  matoial  that  would  need  to 
be  extracted  in  order  to  accomplish  the 
reclamation;  and  (5)  require  the  AML 
contractor  to  provide  conawit 
documents  that  authorize  coal 
extraction  and  document  the  disposition 
of  the  coal  and  associated  revenues  for 
use  by  the  AML  authority  in 
determining  fin«nr-in|  conditions  of  the 
contract  If  the  AML  authority 
determines  that  coal  extraction  is  not 
incidental  to  the  reclamation  project, 
the  project  would  be  subject  to  all  the 
regulatory  requirements  of  Titie  V. 

The  proposed  rule,  whmi  developed, 
will  be  published  in  the  Federal 
Kagistei  for  public  comment  in 
accordance  with  the  requirements  of  the 
Administrative  Procedure  Act,  and 
public  hearings  will  be  held  on  request 


Dated:  October  4. 1997. 
Mary  Jeate  BlaKhard. 
Assistant  Director,  Program  Support. 
[FR  Doc  97-2S321  Filed  10-23-97;  •:4S  am) 


DEPARTMBfT  OF  TRANSPORTATION 


33  CFR  Part  106 
(CQO01-S6-13SI 

CipWn  Of  tlw  Port  BoMon;  MsMng 

AQBCY:  Coast  Guard.  DOT. 
ACnON:  Notice  of  meeting. 


r:  The  Captain  of  the  Pact 
Boston  (COTP  Boston)  will  hold  a 
meeting  to  discuss  modifying  the 
existing  regulation  for  the  waters  of  the 
Chelsea  River.  Boston.  Inner  Harbor,  in 
order  to  encourage  the  use  of  double 
hull  tankshlpe.  This  meeting  is  open  to 
the  public.  Propoeed  amendments  may 
increase  the  size  of  tankships  pomittaid 
to  transit  through  his  regulated 
waterway  provided  enhanced  safaty 
sjrstems  are  in  place.  Proposed 
amendments  should  be  based  on  a 
performance  standard  consistonUy 
applied  to  all  tankships  transiting 
through  the  Chelsea  Street  Bridge. 
DATES:  The  meeting  will  be  held  on 
November  4,  1997  from  9  a.m.  to  12 
p.m.  Written  material  and  requests  to 
make  oral  preaenteticHU  should  readi 
the  COTP  Boston  on  or  before  October 
27.  1997. 

ADDRESSES:  Comments  should  be 
mailed  to  Captain  of  the  Port  Bostcm, 
Coast  Guard  Marine  Safety  Office.  455 
Commercial  Street.  Boston,  MA  02109- 
1045.  Comments  may  also  be  hand- 
delivered  to  the  above  address  between 
8  aun.  and  4  p.m..  Monday  through 
Friday,  except  federal  holidays. 
R3R  FURTHB)  MPORMATNM  CONTACT: 
LT  Michael  H.  Day.  Coast  Guard  Marine 
Safety  Office  Boston.  MA;  telephone 
(617) 223-3000. 

SUPPiaCNTARY  MFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C  ^ap.  2. 

Keqnast  for  CanuoBBls 

The  Coast  Guard  encourages 
interested  persons  to  participate  by 
submitting  written  date,  views,  or 
arguments.  Persons  submitting 
oonunants  should  include  their  rmmw 
and  addresses,  identify  this  specific 
Notice  of  Meeting  (GC3X>l-S7-080)  and 
the  specific  issue  to  which  each 
conunent  applies,  and  gives  raaeoni  for 
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each  comment  The  Coast  Guard 
requests  that  all  conunents  and 
attachments  be  submitted  in  an  8W  x 
11"  unbound  format  suitable  far 
copying  and  electronic  filing.  If  this  is 
not  practical,  a  second  copy  of  any 
bound  material  is  requested.  Pwsons 
desiring  acknowledgment  of  receipt  of 
oommente  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  has  also  scheduled 
8  public  hearing  on  November  4.1  997, 
at  9  ajn.,  to  receive  oral  presentations. 
The  public  meeting  will  be  held  in  the 
FuDcticm  Room  on  the  first  fkxv  of 
Building  1,  at  dte  Ck>a8t  Guard 
taitegrated  Support  Company,  427 
Commercial  St.  Boston,  MA. 


The  Chalasa  Street  Bridge  is  a 
bascide-type  bridge  owned  by  the  Qty 
of  Boston  and  origiJuUy  constructed  in 
1939.  H  qians  the  Chelsea  River 
providing  a  means  for  vehicles  to  travel 
between  Chelsea,  MA  and  East  Boston, 
MA.  Several  petroleum-product  transfer 
facilities  are  located  on  the  Chelsea 
River,  upstream  and  downstream  of  the 
Chelsea  Street  Bridge.  Transit  of 
tankships  through  die  tHidos  is 
necessary  to  access  the  fecuities 
upstream  of  the  bridge.  The  nanaw 
bridge-q>ui  (^wning  creates  a  vary 
difficuh  passage  through  the  bridge  for 
larger  vessels.  Adding  to  the  difficulty 
are  the  close  proximity  of  nei^iboring 
shore  structures  and,  at  times,  vessels 
mocued  at  fedlities  adjacent  to  the 
bridge. 

In  1986,  the  bridge  and  ita  fandering 
systnn  were  in  a  dilapidated  conditiim, 
which  further  complicated  vessel 
transits.  Additiooally,  the  Norttieaat 
Petroleum  Terminal  OocaUy  referred  to 
as  the  Jenny  Dock)  and  the  Mobil  Oil 
Twminal  were  located  downstream  of 
the  bridge  on  the  north  and  south  bank 
of  the  river  respectively.  If  one  or  more 
vessels  were  moored  at  either  of  tfaoae 
fadlitias,  tile  already  short  and  narrow 
approach  to  the  bridge  was  furtlier 
lertricted,  tlnis  reducing  tiie 
manauvMability  space  of  vessels  during 
die  ^tproach  and  transit  throu^  tlie 
bridge.  Meetings  between  the  Coast 
Guard,  marine  operators,  and  pilots 
indicated  that  restrictians  on  length  and 
width  of  particular  vessel  traffic  were 
necessary  to  adiieve  an  acceptable  level 
of  safety  for  navigating  tliis  diffictdt 
uea.  AdditionaUy,  with  the  doul^  tmll 
requirements  set  finth  in  tlie  Oil 
Pollution  Act  of  1990  (OPA-90),  several 
tankw  designs  keeping  the  present  cargo 
capacities  while  meeting  the 
requirunents  of  C^A-90  will  create  a 
taiiker  with  a  beam  up  to  92  ' 


Agenda  of  Meetiag 

Due  to  the  above  mentioned  ooncems, 
the  Coast  Guard  seeks  oamiaents  aatlw 
following  specific  items. 

Existing  Scfety  Zute  RegukttJtmg 

On  June  27, 1986.  (51  FR  23415)  die 
Coast  Guard  promulgated  tlie  safety 
zone  regulations  publi^ed  in  33  CTR 
165.120.  These  regulations  extend  over 
the  waters  of  the  Chelsea  River  for  100 
yards  upstream  and  downstream  of  the 
l»idge,  restrict  water  traffic  transiting 
the  Chelsea  Street  Bridge  and 
implement  vessel  operaticmal 
ooostraints.  The  Coast  Guard  justified 
tlieae  restrictions  and  constraints  by 
citing  mora  than  75  bridge  alHsions  and 
otim'  incidents  involving  vessels 
transiting  the  Chelsea  Stwet  Bridge 
during  the  period  bam  1978  tlucHigh 
1985. 

Vesse/ Size  itestrictNXRf 

Cunentfy,  only  vessels  meeting 
certain  draft  and  phjrsical  dimenainns 
(overall  loigth  and  overall  width)  are 
allowed  to  eater  the  safety  zoim.  No 
vessd  greeter  than  661  feet  in  length,  or 
greater  dian  90.5  feet  in  beam,  may 
transit  the  safety  cone.  No  vessd  greater 
than  630.5  feet  in  length,  or  85.5  feet  ot 
greater  in  beam,  may  transit  the  safety 
noe  between  sunset  and  sunrise.  No 
tankship  greater  than  S5a5  feet  in 
length  may  transit  tiie  safety  zone  widi 
a  draft  less  than  18  feet  forward  and  24 
feet  alt  Current  regulations  authorize 
the  restrictions  to  be  relaxed  with 
specific  approval  fitom  the  Captain  of 
the  Port. 

Extending  the  Width  of  Tankers 
Pennitted  Throu^  the  Bridge 

While  focusing  on  the  physical 
dimensicms  of  taok  vessels  transiting  the 
Chelsee  Rivw,  the  current  reguktion 
does  not  address  added  or  redundant 
systems  aboard  these  vesseb  which  may 
bie  used  to  enhance  port  and  vessel 
safety  and  minimize  potential  pollution 
incidents.  A  slighUy  wider  or  longer 
double-hulled  tanlohip  with  anhaimed 
mMrational  S3r8tem  transiting  the 
Oielsea  River  may,  in  fact,  have  a 
maigin  of  safety  greater  than  the 
currentfy  used  smaller,  less  equipped 
tankships  due  to  the  former's  improved 
maneuvering.  hunrfKng,  and  safety 
characteristics. 

Moneuveiirig 

These  enhanced  systems  may  include: 
redundant  power  systems,  redundant 
propulsion,  omtroUable  pitch 
propellers,  improved  stewing 
capabilities,  bow  thrusters  and  other 
safety  systems. 


All  sessions  are  open  to  the  puWc.  At 
the  Chairperson's  diaoetion,  members 
of  the  public  may  make  oral 
presentations  during  the  meetsog. 
Persons  willing  to  make  oral 
preswntaHnni  at  the  meeting  should 
notify  Lt.  Midiael  H.  Day  no  latw  than 
Octobn  27. 1997.  WrittKi  material  far 
distribution  at  the  meeting  should  reach 
the  COTP  Boston  no  later  than  October 
27, 1997.  If  a  person  submitting  material 
would  like  copies  distributed  in 
advance  of  the  meeting,  that  peraon 
should  submit  25  copies  to  the  COIP 
Boston  no  later  than  Octobv  27. 1997. 


For  infarmation  on  fedlities  or 
services  for  the  handicai^Md  or  to 
request  special  assistance  at  the 
meeting,  contact  COTP  Boston  a 
espoasible 

Dated:  Septembar  30, 1997. 
JX.Gnefer. 
Caplam.  US.  Coast  Guard.  C^itaiB  of  the 
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O^ARTMBfT  OF  DEFENSE 


Oofpoof 
Army 


OTIlM 


33CFRPSrt334 


r:  Army  Corps  of  Engineers,  DoO; 
ACnON:  Notice  of  proposed  rulemaking. 


r:  The  Corps  is  proposing  to 
astrf^ish  a  new  restricted  area  in  die 
waters  of  the  small  boat  basin  (^  die 
Severn  River,  in  Annapolis.  Maryland  to 
prohibit  public  entry  into  the  area.  The 
rastricted  area  is  needed  for  the  security 
of  U.S.  navy  farilitiaa  and  watercraft 
and  navigational  safety  far  U.S.  Naval 
Acvlemy  training  vessels  in  that  area. 
The  water  area  in  the  small  boat  basin 
haa  ahva3rs  been  doeed  to  the  public, 
however,  as  a  resxdt  of  the  dosure  of  the 
adjacent  Naval  Surfece  Warfere  Center 
and  the  planned  future  public 
owner^p  of  that  fedlify,  the  water  may 
become  accessible  by  the  public 
DATES:  Commmta  must  be  submitted  on 
at  before  November  24, 1997. 
ADDRHSfS  HQUSACE.  CECW-OR. 
Washington,  DC  20314-lOOa 
FOR  RJRmBI  OgORMATWN  OOMTACT:  Mr. 
Ralph  Eppard,  Headquarters  Regulatory 
Branch,  at  (202)  761-1783,  or  Mr.  Steve 
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Elinsky,  Corps  Baltimore  District,  at 
(410) 962-4503. 

SUPPLBefTAflY  MFOHMATKM:  Pursuant 
to  its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266:  33  U.S.C  1)  and  Chapter  XDC  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892:  33  U.S.C  3),  the  Cmps 
proposes  to  amend  the  regulations  in  33 
CFR  part  334  by  adding  a  new  §  334.155 
which  establishes  a  naval  restricted  area 
at  the  Naval  Station  Annapolis  small 
boat  basin,  off  the  Severn  River  at 
Annapolis,  Maryland.  The  Commanding 
Officer  of  the  Naval  Station  Annapolis, 
has  requested  that  the  Corps  establish 
the  restricted  area  for  reasons  of  seoirity 
and  navigational  safety.  The  small  boat 
basin  plays  an  integral  role  in  the 
training  of  midshipmen  of  the  U.S. 
Naval  Academy.  The  basin  is  used 
continuously  by  the  Naval  Academy  as 
a  training  area  for  maneuvering  and 
seamanship  exercises.  Over  the  past  40 
}rears,  the  small  boat  basin  has  been 
surrounded  by  restricted  U.S.  Navy  " 
property  of  the  Naval  Station  Annapolis 
and  the  Naval  Surface  War&re  Center 
(NSWQ,  and  accordingly,  access  to  the 
basin  was  limited  to  Na^nsl  perscmnel.  In 
1995,  the  Congress  approved  the 
Department  of  Defense  Base 
Realignment  and  Closure  Commission's 
recommendation  to  close  the  NSWC  at 
that  location.  The  NSWC  property  is 
slated  to  become  the  property  of  Anne 
Arundel  County  and  presumably  that 
area  and  the  shoreline  of  the  ba«m  could 
become  accessible  to  the  public  Public 
access  to  the  basin  from  the  NSWC 
property  by  non-U.S.  Navy/Department 
of  Defense  personnel  would  pose  an 
unaccept9ble  security  risk  to  the  Naval 
Station.  Navigational  safiaty  would  also 
be  a  problem  if  non-Naval  vessels  are 
allowed  to  operate  in  the  basin  and 
because  260  feet  of  the  NSWC  seawall 
is  located  at  the  entrance  to  the  basin, 
which  is  only  170  feet  wide,  any 
mooring  by  vessels  along  the  seawall 
would  fiirdier  restrict  the  entrance  and 
present  a  hazard  to  boats  entering  and 
leaving  the  basin.  In  addition  to  the 
publication  of  this  proposed  rule,  the 
Baltimore  District  Engineer  is  soliciting 
public  comment  on  these  proposed 
changes  to  the  restricted  area  rules  by 
distribution  of  a  public  notice  to  all 
known  interested  parties. 

Procadwral  RaqnireineBts 

A.  Review  Under  Executive  Orda- 12866 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12866  do  not  apply. 


B.  Review  Under  the  Regulatory 
Flexibility  Act 

These  proposed  rules  have  been 
revioMred  under  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354),  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  eccmomic 
impact  on  a  substantial  number  of  small 
entities  (i.e.,  small  businesses  and  small 
Governments).  The  Corps  expects  that 
the  economic  impact  of  the 
establishment  of  this  restricted  area 
would  have  practically  no  impact  on  the 
public,  no  anticipated  navigational 
hazard  or  interfeence  with  existing 
watervray  traffic  and  accordingly, 
certifies  that  this  pn^>osal  if  adopted, 
will  have  no  significant  economic 
impact  on  small  entities. 

C.  Review  Under  the  National 
Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  for  this  action.  We  have 
concluded,  based  on  the  minor  nature  of 
the  proposed  additional  restricted  area 
regulations,  that  this  acticm  will  not 
have  a  significant  impact  to  the  human 
environment,  and  preparation  of  an 
environmental  impact  statement  is  not 
required.  The  environmental  assessment 
may  be  reviewed  at  the  District  Office 
listed  at  the  end  of  FOR  FUPTHER 
INTOnMATWH  CONTACT,  above. 

D.  Unfunded  Mandates  Act 

This  pn^msed  rule  does  not  impose 
an  enforceable  duty  among  the  private 
sector  and,  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  section 

202  or  205  of  the  Unfunded  Mandates 
Act  We  have  also  found  imder  section 

203  of  the  Act,  that  small  Governments 
will  not  be  significantly  and  uniquely 
afiacted  by  this  rulemaking. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation. 
Danger  Zones. 

For  the  raas<ms  set  out  in  the 
preamble,  we  propose  to  amend  33  CFR 
part  334.  as  follows: 

PART  334-OANQER  ZONE  AND 
RESimCTEO  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Anthority:  40  Stat  266;  (33  U.S.C  1)  and 
40  Stat  892;  (33  U.S.C  3) 

2.  Add  new  §  334.155  to  read  as 
follows: 


§334.166   Severn  Riwar,  Nawil  Station 
Annapolta,  Smali  Boat  Baaln.  AnnapoHa. 


(a)  TTie  area.  The  waters  within  the 
Naval  Station  Anni^Mlis  small  boat 
basin  and  adjacent  waters  of  the  Sevan 
River  enclosed  by  a  line  beginning  at  the 
southeast  comer  of  the  U.S.  Navy 
Marine  Engineering  Laboratory;  thence 
to  latitiide  38*'58'56.5'',  longitude 
78»28'11.5":  Uience  to  latitude 
38»58'50.5",  longitude  76»27'52":  thence 
to  the  southeast  comer  of  the  Naval 
Station's  seawall. 

(b)  The  regulations.  No  person,  vessel 
or  other  craft  shall  enter  or  remain  in 
the  restricted  area  at  any  time  except  as 
authorized  by  the  enforcing  agency. 

(c)  Enforcement.  The  regulations  in 
this  section  shall  be  enforced  by  the 
Superintendent.  U.S.  Naval  Academy, 
in  Annapolis.  Maryland,  and  such 
agencies  as  he/she  may  designate. 

Dated:  October  20, 1097. 

Approved. 
KiNMrt  W.  Burkliarnt. 
Colonel,  Corps  ofEnpneets,  Executive 
Director  of  Civil  Woela. 

(FR  Doc  97-28196  Piled  10-23-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 
|CT-7202b;  FRU8«02-q 

Approval  and  ProfTNjIgation  Of 
ImptamaiHaUon  Plana;  Conditional 
Approval  of  bnplamantation  Plana; 
Connactlcut 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  EPA  is  proposing  action 
on  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Connecticut  The  EPA  is  proposing 
approval  of  Connecticut's  1990  base 
year  ozone  emission  inventories,  and 
establishment  of  a  Photochemical 
Assessment  Monitoring  Stations 
(PAMS)  network,  as  revisions  to  the 
Connecticut  SIP  for  ozone.  The  EPA 
proposes  a  conditional  approval  of  SIP 
revisions  submitted  by  the  State  of 
Connecticut  to  meet  the  IS  Percent  Rate 
of  Progress  (ROF)  Plan  requirements  of 
the  Clean  Air  Act  (CAA).  A  conditional 
approval  is  also  proposed  for  the 
Connecticut  contingency  plan. 

The  inventory  was  submitted  by 
Connecticut  to  satisfy  a  CAA 
requirement  that  those  States  containing 
ozone  nonattainment  areas  (NAAs) 
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classified  as  marginal  to  extreme  submit 
inventories  of  actual  ozone  season 
emissions  from  all  sources  in 
accordance  with  EPA  guidance.  The 
PAMS  SIP  revision  was  submitted  to 
provide  for  the  establishment  and 
maintenance  of  an  enhanced  ambient  air 
quality  monitoring  networic  by 
November  15, 1993.  The  15  percent  ROP 
and  contingency  plans  were  submitted 
to  satisfy  CAA  provisions  that  require 
ozone  nonattainment  areas  classified  as 
moderate  and  above  to  devise  plans  to 
reduce  volatile  organic  compound 
(VOC)  emissions  15  percent  by  1996 
when  compared  to  a  1990  baseline. 

In  the  final  rules  section  of  today's 
Federal  Register,  the  EPA  is  approving 
the  Connecticut  1990  base  year 
inventories,  and  the  establishment  of  a 
PAMS  network  as  a  direct  final  rule 
without  prior  proposal,  because  the 
Agency  views  these  as  noncontroversial 
revision  amendments  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  each  approval  is  set  forth  in  the 
direct  final  rule.  A  direct  final  rule  is 
not  being  published  for  the  Connecticut 
15  percent  ROP  and  contingency  plans. 
If  no  adverse  comments  are  received  on 
the  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule  for  these  revisions.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
dociunent  should  do  so  at  this  time. 
DATES:  Public  comments  on  this 
document  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  SIP  revision.  Comments  on  this 
proposed  action  must  be  postmari^  by 
November  24, 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Susan 
Studlien,  Deputy  Director,  Office  of 
Ecosystem  Protection,  Environmental 
Protection  Agency,  Region  I,  JFK 
Federal  Building,  Boston.  Massachusetts 
02203.  Copies  of  the  docimients  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  EPA  Region  I  office,  and  at 
the  Connecticut  Department  of 
Environmental  Protection,  Bureau  of  Air 
Management  79  Elm  Street,  Hartford, 
Connecticut,  06106-1630.  Persons 
interested  in  examining  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
FOR  FURTHER  MFORMATION  CONTACT:. 
Robert  F.  McConnell,  Air  Quality 


Planning  Unit,  EPA  Region  I,  JFK 
Federal  Building,  Boston,  Massachusetts 
02203;  telephone  (617) 565-9266. 
SUPPtEMEKTARY  INFORMATION:  For 
supplementary  information  regarding 
the  Connecticut  1990  base  year  emission 
inventories,  and  establishment  of  a 
PAMS  network,  see  the  information 
provided  in  the  direct  final  action  of  the 
same  tide  which  is  located  in  the  rides 
section  of  the  Federal  Register. 

Backgrouiid 

Section  182(b)(1)  of  the  CAA  as 
amended  in  1990  reqtiires  ozone 
nonattainment  areas  with  classifications 
of  moderate  and  above  to  develop  plans 
to  reduce  area-wide  VOC  emissions  by 
IS  percent  fiom  a  1990  baseline.  The 
plaJos  were  to  be  submitted  by 
November  15, 1993  and  the  reductions 
Mrere  required  to  be  achieved  within  6 
years  of  oiactment  or  November  15. 
1996.  The  Clean  Air  Act  also  seU 
limitations  on  the  creditability  of  certain 
tjrpes  of  reductions.  Specifically,  States 
cannot  take  credit  for  reductions 
achieved  by  Federal  Motor  Vehicle 
Control  Program  (FMVCP)  measures 
(new  car  emissions  standards) 
promidgated  prior  to  1990  or  for 
reductions  resulting  from  requirements 
to  lower  the  Reid  Vapor  Pressure  (RVP) 
of  gasoline  promulgated  prior  to  1990. 
Furthermore,  the  CAA  does  not  allow 
credit  for  corrections  to  Vehicle 
Inspection  and  Maintenance  Programs 
(I/M)  or  corrections  to  Reasonably 
Available  Control  Technology  (RACT) 
rules  (so  called  "RACT  fix-ups)  as  these 
programs  were  required  prior  to  1990. 

In  addition,  sections  172(c)(9)  and 
182(c)(9)  of  die  CAA  require  that 
contingency  measures  be  included  in 
the  plan  revision  to  be  implemented  if 
the  area  misses  an  ozone  SEP  milestone, 
or  fails  to  attain  the  standard  by  the  date 
required  by  the  CAA. 

There  are  two  nonattainment  areas  in 
Connecticut,  one  classified  as  a  serious 
area,  the  other  as  a  severe  area. 
Connecticut  is,  therefore  subject  to  the 
15  percent  ROP  requirements.  The  areas 
are  referred  to  as  the  Greater  Hartford 
serious  ozone  nonattainment  area  (the 
"Hartford  area"),  and  the  Connecticut 
portion  of  the  New  York,  New  Jersey. 
Coimecticut  severe  area  (the  "NY-NJ- 
CT  area"),  which  is  a  multi-stete  ozone 
nonattainment  area.  Connecticut  did  not 
enter  into  an  agreement  with  New  York 
and  New  Jersey  to  do  a  midti-stete  15 
percent  plan,  and  therefore  submitted  a 
plan  to  reduce  emissions  only  in  the 
Connecticut  portion  of  this  area.  EPA  is 
taking  action  today  oidy  on  the 
Connecticut  portion  of  NY-NJ-CT 15 
percent  plan. 


Coimecticut  submitted  final  15 
percent  ROP  plans  to  EPA  on  January 
14, 1994.  The  plans,  however,  did  not 
contain  adopted  rules  for  all  of  the  VOC 
control  measures  listed  within,  and  so 
they  were  deemed  incomplete  by  EPA 
by  letter  dated  January  26, 1994.  During 

1994,  Connecticut  submitted  the 
adopted  rules  necessary  for  its  15 
percent  ROP  plan.  Revised  15  percent 
ROP  and  contingency  plans  were 
submitted  on  July  5,  1994  and  December 
30, 1994.  By  letter  dated  January  26, 

1995,  EPA  notified  Connecticut  that  the 
15  percent  ROP  plans  had  been  found 
complete,  diereby  stopping  a  sanctions 
clock  which  had  been  started  on  January 
26, 1994  due  to  the  lack  of  complete  15 
percent  plans  from  the  state. 

The  EPA  has  analyzed  Connecticut's 
submittal  and  believes  that  the  15 
percent  ROP  and  contingency  plans  ran 
be  given  conditional  approval  because 
the  State  correcUy  determined  the 
required  level  of  emission  reductions, 
and  the  plans  would  strengthen  the  SIP 
by  achieving  reductions  in  VOC  and 
Nitrogen  Oxide  (NOx)  emissions.  These 
plans,  however,  reference  an  enhanced 
automobile  inspection  and  maintenance 
program  which  the  State  no  longer 
intoids  to  implement.  By  letter  dated 
August  22, 1997  the  Connecticut  DEP 
committed  to  submittal  of  revised  15 
percent  ROP  and  contingency  plans, 
and  a  revised  I/M  program,  by  April  1, 
1998,  that  would  refiect  emission 
reduction  credit  appropriate  for  the  type 
of  automobile  I/M  program  that  the 
State  will  implement  Additionally,  the 
letter  contains  a  commitment  to  initiate 
testing  of  motor  vehicles  by  January  1, 
1998.  Based  on  these  commitments,  the 
EPA  is  proposing  a  conditional  approval 
of  the  plans.  For  a  complete  discussion 
of  EPA's  analysis  of  the  Connecticut  15 
Percent  ROP  and  Contingency  plans, 
please  refer  to  the  Technical  Support 
Document  for  this  action  which  is 
available  as  part  of  the  docket 
supporting  this  action.  A  summary  of 

the  EPA's  finriingn  follows., 
KmiaaloB  Inventory 

The  base  from  which  States  detomine 
the  required  reductions  in  the  15 
Pracent  Plan  is  the  1990  emission 
inventory.  The  EPA  is  approving  the 
Connecticut  1990  emission  inventories 
with  a  direct  final  action  in  the  rules 
section  of  today's  Federal  Ragiater.  The 
inventory  approved  by  the  EPA  exactiy 
matches  the  one  used  in  the  15  Percent 
ROP  plan  calctdations,  with  one  minor 
exception  of  less  than  Vz  ton  per 
siunmer  day  (tpsd)  out  of  a  total 
anthropogenic  emission  estimate  of 
416.9  tpsd  for  this  area.  EPA  deems  this 
discrepancy  inconsequential. 
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CalcnUtioa  of  Target  Level 

Connacticut  subtracted  the  non- 
creditable  reductions  from  the  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)  from  the  1990  inventory,  and 
accurately  adjusted  the  inventory  to 
account  far  the  reid  vapor  pressure 
(RVP)  of  gasoline  sold  in  the  state  in 


TABLE 


1990.  These  modifications  result  in  the 
1990  adjusted  inventory. 

The  total  emission  reduction  required 
to  meet  the  15  percent  ROP  Plan 
requirements  equals  the  sum  of  the 
following  items:  15  p>ercent  of  the 
adjusted  inventory,  reductions  that 
occur  frtun  noncreditable  programs  such 
as  the  FMVCP  and  RVP  programs  as 

1.— Calculation  of  Required  Reductions 

[Tons/day] 


required  prior  to  1990,  reductions 
needed  to  offset  any  growth  in 
emissions  that  takes  place  between  1990 
and  1996,  and  reductions  that  restilt 
from  corrections  to  the  I/M  or  VOC 
RACT  rules.  Table  1  summarizes  these 
calculations  for  the  two  ozone 
nonattainment  areas  within  the  state: 


1980  antfwopogenic  SMiaaion  Inwertoty' 

1980  a4uBtMl  imantory' 
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NY-NJ-CT 


131.7 

414.2 

121  .B 
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Coanacticut  has  provided  plans  to 
adiieve  the  reductions  required  for  the 
two  ozone  w«»i»tt«{mnant  aieas  within 
the  state.  The  foUowing  is  a  description 
of  each  control  measure  Coimecticut 
used  to  achieve  emission  reduction 
credit  within  its  IS  percent  ROP  plans. 
The  EPA  agrees  with  the  emission 
reductions  projected  in  the  State 
submittals  except  where  lioted  in  the 
text  and  in  Table  2  under  the  beading 
"NoDcreditahlB  Raductiona." 


Noa-CTG  Sourcet 

Connacticut  has  claimed  3.1  tped  in 
tii—inii  reduction  credit  from  the 
impfomentaticm  of  VOC  RACT  on 
stationary  sources.  The  reductions  are 
claimed  from  focilitiee  subject  to  the 
State's  Don-CTG  RACT  rule.  The  State's 
rale  has  been  submitted  to  EPA.  but  has 
not  aa  of  yvi  been  approved  by  EPA  into 
the  Stale's  SIP.  EPA  intends  to  take  final 
action  on  the  State's  rule  by  the  time 
final  action  are  issiied  for  the  State's  15 
percent  plans.  The  State's  15  percent 
plans  included  documentation  for  the 
level  of  emission  reduction  credit 
pi«i«iarf  The  emiseion  reductions 
claimed  by  the  State  are  approvaibla. 

Caaolwe  Loading  Racks,  Rule 
Bflfectmiiiaii  Impiroveinent 

Tike  Connecticut  OEP  plans  on 
undertaking  a  rule  ^foctiveness 
improvement  program  to  improve 
compliance  with  a  regulation  on 


guoline  loading  racks.  The  State's  SO* 
outlines  the  mamw  in  which 
Connecticut  intends  to  improve 
compliance  with  this  rule,  including 
conducting  3  unannounced  inspections 
at  each  of  the  14  {adlities  in  the  state 
over  a  24  month  period.  Additionally, 
the  State  submitted  a  rule  effcctiveneas 
improvements  protocol  to  EPA  which 
outlines  the  "lAnimr  in  wrhich  the  State 
will  verify  that  these  emission 
reductions  have  occurred.  At  the 
conchiakm  of  the  State's  rule 
effisctiveneas  program,  a  report 
doctmienting  the  results  of  the  effort 
will  be  submitted  to  the  EPA.  The  SUte 
anticipates  achieving  a  3.6  tpsd 
emission  reduction  statewide  for  this 
source  category  due  to  the  rule 
efbctiveneea  improvement  |»ogram. 
and  due  to  the  eOacX  that  the  sale  of 
refcnmulated  gawoline  in  the  State  will 
have  on  gasoline  loading  rack 

■.Aran 


Vehicle  Refueling  (Stage  U) 

Connecticut  has  adopted  and 
submitted  to  EPA  a  Sb^  n  vehicle 
refueling  regulation.  EPA  approved  the 
rule  into  the  State's  SIP  on  December 
17, 1983  (56  FR  65930).  Connecticut 
cakrulated  1996  vehicle  refueling 
emissions  and  undergroimd  tank 
breathing  emissions  jointly,  and 
determined  that  a  15.6  tpsd  emission 
reduction  would  occur  from  these 
emission  sources.  Emissions  from 
underground  tanks  will  be  reduced  due 


to  the  sale  of  reformulated  gawohne  in 
the  State. 

AutomohiJe  Ae^nts/ii^g 

On  November  29, 1994,  EPA  issued  a 
final  guidance  memorandum  that 
allovrad  States  to  aswime  a  37%  control 
level  for  this  source  category  without 
adopting  a  State  rule  due  to  a  pending 
Natfonal  rule.  The  State  correcdy 
api^ied  this  guidance  and  determined 
that  emissions  will  be  reduced  7.4  tped 
statewide  due  to  implementation  of  the 
fsderalrule. 

AichitocturaV  Coatingi 

In  a  memo  dated  March  22. 1995.  EPA 
provided  guidance  on  the  expected 
reductions  from  a  pending  national 
rulemaking  on  AIM  coatings.  The  memo 
projects  that  emissions  would  be 
reduced  by  20%  for  both  architectural 
<yi«Hng«  and  industrial  iTUiin»»n«fM^ 
coatings.  The  State  correctly  applied 
this  guidance  and  determined  that 
emissions  will  be  reduced  6.5  tped 
statewide  due  to  implementation  of  the 
federal  rule. 

Cutback  Asphalt,  bicreased  Rule 
Effectiveness 

The  December  30. 1994  revision  to  the 
Connecticut  15  percent  ROP  plans 
included  a  plan  to  increase  the  rule 
efiisctiveness  of  the  State's  cutback 
asphalt  regulations,  such  that  a  total  of 
15.3  tpsd  in  emission  reductions  would 
be  achieved.  The  SUte's  SIP  outlines  the 
fiuinnar  in  which  Connecticut  intraids  to 
improve  compliance  with  this  rule, 
in^jitrfing  notifying  all  towns  in  the 
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State  of  their  responsibilities  pursuant 
to  the  rule,  and  requiring  all  towns  to 
annually  report  their  cutback  asphalt 
usage.  The  State  submitted  a  nde 
effectiveness  in^irovements  protocol  to 
EPA  which  outlines  the  "mnrwr  in 
which  the  State  will  verify  that  these 
.emission  reductions  have  occurred.  At 
the  conclusion  of  the  State's  rule 
effectiveness  program,  a  report 
documenting  the  results  of  the  effort 
will  be  submitted  to  the  EPA.  The 
emission  reductions  claimed  by  the 
State  are  approvable. 

Effect  of  Reformulated  Gasoline  on 
Remaining  Gasoline  Marketing 
Operations 

Reformulated  gasoline  will  be 
required  to  be  sold  in  Connecticut  in 
1996.  This  fuel  has  a  lower  volatility 
than  conventional  gasoline,  and 
therefiore  {Hxxliices  less  evaporative 
emissions  than  conventional  gasoline. 
Appendix  C  of  Connecticut's  15  percent 
plan  outlines  the  effect  that  the  sale  of 
"Class  C  reformulated  gasoline  will 
have  on  emissions  in  1996  from  the 
gasoline  distribution  network.  The  State 
estimated  the  emission  reduction 
expected  from  the  source  categories 
where  this  reduction  was  not  previously 
quantified,  such  as  bulk  gasoline  storage 
tanks,  barges,  gasoline  trucks  in  transit, 
and  Stage  I  tank  filling  operations.  The 
net  result  was  a  1.0  tpsd  emission 
reduction  statewide.  The  projected 
emission  reductions  are  approvable. 

C  On-RoMi  Mobile  Soance  Cootrob 

V^iicle  Inspection  and  Maintenance 

The  15  percent  ROP  plans  relied  on 
an  enhanced  vehicle  I/M  program  that 
was  developed  by  Connecticut  and 
submitted  to  EPA  on  May  13, 1994.  In 
light  of  the  recent  I/M  flexibility  policy 
issued  by  EPA,  Connecticut  has 
indicated  an  interest  in  re-evaluating 
their  enhanced  I/M  program  to  take 
advantage  of  the  I/M  flexibility. 
However,  Connecticut  has  not  yet 
submitted  a  revised  I/M  program  design 
to  EPA.  By  letter  dated  August  22, 1997, 
Connecticut  committed  to  submitting  a 
revised  I/M  program  to  EPA  by  April  1. 
1998.  revised  15  percent  and 
contingency  plans  reflecting  the  credit 
from  the  revised  I/M  program  by  April 
1. 1998,  and  importantly,  the  State 
committed  to  begin  testing  motor 
vehicles  by  January  1, 1998.  Since  the 
mhanoed  I/M  program  described  within 
the  15  percent  plan  submitted  to  EPA  on 
December  30, 1994  will  not  be 
implemented,  EPA  cannot  fully  approve 
the  emission  reductions  from  thin 
program.  However,  besed  on  the 
commitments  contained  within  the 


State's  August  22. 1997  letter.  EPA 
proposes  to  conditionally  approve  the 
Connecticut  15  percent  ROP  and 
contingency  plains. 

Section  182(bMl)  of  the  CAA  requites 
that  States  containing  ozone 
nonattainment  areas  classified  as 
moderate  or  above  prepare  plans  that 
provide  for  a  15  percent  VOC  emission 
reduction  by  November  15. 1996.  Most 
of  the  15  percent  SIPs  originally 
submitted  to  the  EPA  contained 
enhanced  I/M  programs  because  thi» 
program  achieves  more  VOC  emission 
reductions  than  most,  if  not  all  othw, 
control  strategies.  However,  because 
most  States  experienced  substantial 
diffictilties  widi  these  enhanced  I/M 
programs,  only  a  few  States  are 
currently  actually  testing  cars  using  the 
original  enhanced  I/M  protocol. 

In  September.  1995,  Qie  EPA  finalized 
revisions  to  its  enhanced  I/M  rule 
allowing  states  significut  flexibilify  in 
designing  I/M  programs  appropriate  for 
their  needs.  The  substantial  amount  of 
time  needed  by  States  to  re-design 
enhanced  I/M  programs  in  accordance 
with  the  guidance  contained  within 
EPA's  revised  I/M  rule,  secure  state 
l^jislative  approval  when  necessary, 
and  set  up  the  infrastructure  to  perform 
the  testing  program  has  precluded  States 
that  revise  their  I/M  programs  from 
obtaining  emission  reductions  firom 
such  revised  programs  by  November  15, 
1996. 

Given  the  heavy  reliance  by  many 
States  upon  enhanced  I/M  programs  to 
help  achieve  the  15  percent  VOC 
emission  reduction  required  under  CAA 
section  182(b)tl),  and  the  recent 
regulatory  changes  regarding  enhanced 
I/M  programs,  the  EPA  recognized  that 
it  is  no  longer  possible  for  many  States 
to  achieve  the  portion  of  the  15  percent 
reductions  that  are  attributed  to  I/M  by 
November  15, 1996.  Under  these 
circumstances,  disapproval  of  the  15 
percent  SIPs  would  serve  no  purpose. 
ConsequenUy,  under  certain 
circumstances.  EPA  will  propose  to 
allow  States  that  pursue  re-design  of 
enhanced  I/M  programs  to  receive 
emission  reduction  credit  from  these 
programs  within  their  15  percent  plans, 
even  though  the  emission  reductions 
from  the  I/M  program  will  occur  after 
November  15, 1996. 

Specifically,  the  EPA  will  propose 
approval  of  15  percent  SIPs  if  the 
emission  reductions  from  the  revised, 
enhanced  I/M  programs,  as  well  as  frx>m 
the  other  15  percent  SEP  measures,  will 
achieve  the  15  percent  level  as  soon 
after  Novembw  15, 1996  as  practicable. 
To  make  this  "as  soon  as  practicable" 
determination,  the  EPA  must  determine 
that  the  SIP  contains  all  VOC  control 


strategies  that  are  practicable  for  the 
nonattainment  area  in  question  and  diat 
meaningfully  accelerate  the  date  by 
which  the  15  percent  level  is  achieved. 
The  EPA  does  not  believe  that  measures 
meaningfully  accelerate  the  15  percoit 
date  if  they  provide  only  an 
insignificant  amount  of  reductions. 

In  the  case  of  the  NY-NJ-CT  area  and 
the  Hartford  area,  Connecticut  has 
committed  to  subnuttal  of  15  percent 
SIPs  that  would  achieve  the  amoimt  of 
reductions  needed  frxim  I/M  by 
November,  1999.  The  EPA  proposes  to 
determine  that  these  SIP  revisions 
contain  all  measures,  including 
automobile  I/M,  that  achieve  the 
required  reductions  as  soon  as 
practicable. 

The  EPA  has  examined  other 
potentially  available  SIP  measures  to 
determine  if  they  are  practicable  for  the 
two  Connecticut  ozone  nonattainment 
areas,  and  if  they  would  meaningfully 
accelerate  the  date  by  which  these  areas 
readi  the  15  percoit  level  of  reductions. 
The  EPA  proposes  to  determine  that 
these  SIPs  contain  the  appropriate 
measures.  The  rationale  for  this 
determination  is  outlined  within  the 
technical  supp<Ht  doctmient  available  in 
the  docket  fm  this  action.  In  stunmaiy. 
several  area  source  measures  exist 
which  could  conceivably  be 
implemented  prior  to  Novonber  1999. 
However,  these  measures  would  not 
achieve  the  same  level  of  wmiMinp 
reductions  expected  from  Connecticut's 
I/M  program,  and  additionaUy,  wotdd 
not  meaningfully  accelerate  the 
achievement  of  the  required  reductions. 

Reformulated  Gasoline  (RFC) 

Section  211(k)  of  the  Clean  Air  Act 
requires  that  after  January  1, 1995,  in 
the  nine  areas  of  the  country  with  the 
worst  air  quality,  only  reformulated 
gasoline  be  sold  or  dispensed.  Portions 
of  the  State  of  Coimecticut  are  covered 
by  this  requirement  On  October  28. 
1991,  Connecticut  submitted  a  latter 
from  their  Governor  requesting  that  the 
portions  of  the  State  not  specifically 
required  by  the  CAA  to  use 
reformulated  gasoline  "opt  into"  the 
reformulated  fuels  program.  This 
request  was  published  in  the  feimnl 
Sagielaron  December  23, 1991,  56  FR 
66444.  Connecticut  correctiy  used  the 
MOBILE5a  model  to  calculate  the 
emission  reductions  due  to  the 
implementation  of  the  reformulated 
gasoline  program. 

Tier  I  Federal  Motor  V^udeCeuOnl 
Program 

The  EPA  immiulgated  studatds  for 
1994  and  later  model  3rear  li^t-duty 
vehicles  and  light-dufy  trucks  (56  FR 
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^1 

25724,  June  5, 1991).  Since  the 
standards  were  adopted  after  the  Clean 
Air  Act  amendments  of  1990,  the 
resulting  emission  reductions  are 
creditable  toward  the  15  percent 
reduction  goal.  Connecticut  correctly 
calculated  these  reductions  using  the 
MOBILE5a  model. 

Employee  Commute  Option 


discussion  with  staff  from  the  CT-DEP 
indicates  that  this  program  is  not  being 
implemented.  The  State  included  the 
eflect  of  this  program  in  the  MOBILE 
modeling  runs  done  to  estimate 
emission  reductions  in  the  severe  area. 
This  resulted  in  the  State  assuming  0.4 
tpsd  in  emission  reduction  credit  which 
will  not  occur  in  the  Connecticut 
portion  of  the  NY-N)-CT  area  due  to  the 
nihiTB  to  implement  this  progrun. 

D.  Nod-RomI  Mobile  Source  Controls 


Use  of  RefbrmuJated  Gasoline  in  Non- 
road  Engines 

On  August  18. 1993,  EPA's  Office  of 
Mobile  Sources  issued  a  guidance 


memorandum  regarding  the  VOC 
emission  reduction  benefits  for  non- 
road  equipment  in  a  nonattainment  area 
that  uses  Federal  Phase  I  RFC. 
Connecticut  has  correctly  used  the 
guidance  to  compute  that  VOC  "> 
emissions  will  be  reduced  0.6  tpsd  in 
the  severe  area,  and  2.4  tpsd  in  the 
serious  area. 

Table  2  summarizes  the  creditable 
and  noncreditable  emission  reductions 
contained  within  the  Connecticut  15 
percoit  ROP  plans: 


Connecticut  has  adopted  legislation 
requiring  employers  in  the  State's  severe 
nonattainment  area  with  100  or  more 
employees  implement  measures  to 
increase  average  passenger  occupancy 
by  25%.  The  EPA  has  not  approved  this 
program  into  the  State's  SIP.  A 

Table  2.— Summary  of  CnEorrABLE  and  Noncrechtable  Emission  Reductions:  Connecticut  Ozone 

Nonattainment  Areas 

[Tons/day] 


Non-CTQ  RACT  


Loadng  Racks  — 
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04 
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Ozone  nonattainment  areas  classified 
as  serious  or  above  must  submit  to  the 
EPA,  pursuant  to  secticms  172(cK9)  md 
182(c)(9)  of  the  CAA,  contingency 
measures  to  be  implemented  if  an  area 
misses  an  onme  SIP  milestone  or  does 
not  attain  the  national  ambient  air 
quality  standard  by  the  applicable  data. 
The  Gananl  Preamble  to  Title  I,  (57  FR 
13498  (April  16. 1992))  states  that  the 
contingency  measures  should,  at  a 
miniTniim.  ansuie  that  an  appropriate 
level  of  emission  reduction  progress 
continues  to  be  made  if  attainment  or 
RFP  is  not  achieved  and  additional 
planning  by  the  State  is  needed.  The 
EPA  interprets  this  provision  of  the 
CAA  to  require  States  with  moderate 
and  above  oxtme  nonattaiiunent  areas  to 
submit  sufficient  contingency  measuires 
so  that  upon  implem«itati<m  of  such 
measures,  additional  emissi(u 
reductions  of  three  percent  of  the 
adjusted  base  year  inventory  (or  a  lesser 
patoantaga  that  will  make  up  the 


identified  short&ll)  would  be  achieved 
in  the  year  alter  the  failure  has  been 
identified  (57  FR  at  13511).  States  must 
show  that  their  contingency  measures 
can  be  implemmted  with  minimal 
furthw  action  on  their  part  and  with  no 
additional  rulemaking  actions  such  as 
public  hearings  or  legislative  review. 

Analysis  of  CuuUngaucy  MaaswTM 

Surplus  Emission  Reduction  From  IS 
Percent  Pkm 

Connecticut's  contingency  plan 
included  emission  reduction  credits  that 
were  considered  surplus  reductions 
from  the  state's  15  percent  ROP  plans. 
A  4.0  tpsd  surplus  was  identified  for  the 
NY-Nf-CT  area,  and  a  3.1  tpsd  surphis 
for  the  Hartford  iraa.  EPA  notes  that  due 
to  the  lack  of  implementatian  of  the 
employee  commute  program  in  the  NY- 
NJ-CT  area,  the  adfiurted  siuplus  is  3.7 
tpsd  for  that  area.  This  equals  the 
contingency  obligatian  for  this  area,  and 
so  no  additional  reductions  are  needed 
fortheNY-Nf-CT 


NOx  Contingency  Measures  for  Serious 
Area 

The  State  determined  that  the  serious 
area  would  need  to  achieve  additional 
imii««in«  reductions  beyond  those 
generated  by  the  15  percent  plan 
surplus  for  this  area.  The  State  choae  to 
meet  the  remainder  of  this  requirement 
using  NOx  emission  reductions,  which 
is  allowed  pursuant  to  gmdance  issued 
by  EPA  on  August  23. 1993.  The  state 
correctly  determined  that  a  2.2  percent 
reduction  of  the  adjusted  NOx  inventory 
(321.5  tpsd)  would  be  required  to  fulfill 
the  emission  reduction  obligations  for 
the  serious  area.  (The  adjusted  NOx 
inventory  is  so  named  because  pre-1990 
■miarirm  reductions  bom  the  FMVCP 
are  subtracted  to  derive  the  "adjusted" 
NOx  inventory).  This  yields  a  7.1  tpsd 
NOx  emission  reduction  obligation. 

Connecticut  chose  to  meet  the  NOx 
contingency  measure  obligation  using  a 
portion  of  the  emission  reductions 
achieved  by  its  NOx  RACT  rule. 
Connecticut  has  submitted  a  NOx  RACT 
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rule  to  the  EPA.  EPA  intends  to  approve 
the  State's  rule  prior  to  or  concurrent 
with  final  approval  of  the  State's  15 
percent  and  contingency  plans.  The 
State's  NOx  RACT  rule  is  more  stringent 
than  required  by  the  CAA.  The  State 
performed  an  analysis  to  determine  the 
quantity  of  emission  reductions 
generated  by  the  rule  which  are  bejfond 
the  reductions  required  by  the  CAA. 
The  results  of  the  analysis  were 
included  with  the  State's  submittal,  and 


indicate  that  6.3  tpsd  surplus  credit  will 
be  generated  in  the  severe  area,  and  3.4 
tpsd  surplus  credit  in  the  serious  area. 

As  stated  above,  Connecticut  needs  to 
identify  7.1  tpsd  in  NOx  emission 
reduction  credits  to  fulfill  the 
contingency  measure  obligation  for  the 
serious  area.  Only  3.4  ^Md  are  identified 
from  the  State's  analysis  of  surplus  NOx 
credits.  However,  since  the  State's  NOx 
RACT  rule  contains  a  Statewide  NOx 
cap  provision,  which  allows  sources 


from  the  serious  area  to  over-control  and 
trade  emission  reduction  credits  to 
facilities  in  the  severe  area  (and  vice 
versa),  the  State  will  use  a  portion  of  the 
credit  generated  in  the  severe  area  to 
meet  the  remainder  (3.7  tpsd)  of  the 
serious  area's  contingency  obligation.' 

Table  3  summarizes  the  creditable 
emission  reductions  contained  within 
the  State's  contingency  plans: 


Table  3.— Summary  of  Crewtable  and  ^40NCRED^■ABLE  Contingency  Measure  Reductjons:  Connecticut 

Nonattainment  Areas 

FonaMay] 


Required  contingency 


Creditable  contingency  redudionK 
Excess  from  15  percent  plans  (VOC) 
Beyond  CAA  NOx  RACT  .... 


NJ-N.Mn^ 


3.7  (VOO 
3.7 


3.1  (VOO 
7.1  (NOx) 

3.1 
7.1 


Transportation  Conformity  Budgets 

In  recognition  of  the  proposed 
approval  of  the  15  percent  ROP  plans, 
EPA  also  proposes  approval  of  motor 
vehicle  emission  budgets  for  VOCs  and 
NOx.  Final  approval  of  the  15  percent 
plan  will  eliminate  the  need  fm  the 
transportation  conformity  emission 
reduction  tests,  which  are  the  build/no 
build  test  and  the  less  than  1990 
emissions  test,  for  these  pollutants. 

A  control  strategy  SIP  is  required  to 
establish  a  motor  vehicle  emission 
budget  which  places  a  cap  on  emissions 
that  cannot  be  exceeded  by  predicted 
highway  and  transit  vehicle  emissions. 
The  Connecticut  DEP  did  not  provide  a 
break  down  of  the  1996  projected 
inventory  denoting  transit  emissions  as 
an  individual  category.  Therefore  EPA  is 
proposing  to  utilize  the  on-road  mobile 
emissions  provided  in  the  SIP  submittal 
as  the  motor  vehicle  emission  budget  for 
transportation  conformity  purpfwes.  The 
1996  projected  on-road  mobile  emission 
estimates  contained  within  the  State's 
15  percent  plans  are  shown  in  the 
following  table: 

Table  4.— 1996  Motor  Vehicle 
Emission  Budgets 


NY-NJ-CT 
area 

Hwtiord 
area 

VOC 

NOx 

23^ 

39.4 

71.1 
126.3 

EPA  recommends  that  the  DEP  submit 
a  specific  motor  vehicle  emission 
budget  for  conformity  purposes  that 
includes  both  the  highway  and  transit 
components.  If  such  a  su^nittal  is 
made,  EPA  will  address  the  revised 
motor  vehicle  budget  within  the  RfvI 
rulemaking  on  Connecticut's  15  percent 
plan. 

EPA  notes  that  the  DEP  derived  these 
emission  values  using  the  assumption 
that  the  State's  motor  vehicle  I/M 
program  will  achieve  emission 
reductions  equivalent  to  the  reductions 
achievable  from  an  enhanced  I/M 
program.  As  stated  elsewhere  in  this 
notice,  EPA  is  aware  that  Connecticut 
no  longer  intends  to  implement  an 
enhanced  I/M  program,  but  rather  wrill 
implement  an  "ASM  25/25"  type 
program  beginning  on  January  1, 1998. 
The  DEP  has  committed  to  submittal  of 
a  revised  15  percent  plan  which 
contains  emission  estimates  reflective  of 
the  State's  ASM  25/25  motor  vehicle 
emission  testing  program.  If  the  revised 
15  percent  plans  are  found  to  contain 
adequate  motor  vehicle  emission 
budgets,  those  budgets  will  supersede 
the  budgets  proposed  for  approval  in 
today's  notice.  Additionally,  the  budgets 
will  be  adjusted  if  the  State's  evaluation 
of  the  emission  reductions  obtained 
from  its  I/M  program  reveal  that  the 
projected  benefits  were  inaccurate. 


Proposed  Action 

The  EPA  has  evaluated  these 
submittals  for  consistency  with  the 
CAA,  EPA  regulations,  and  EPA  policy. 
The  Connecticut  15  Percent  ROP  plans 
will  achieve  enough  reductions  to  meet 
the  15  pocent  ROP  requirements  of 
section  182(bHl)  of  the  CAA.  In 
addition,  the  Connecticut  contingency 
plans  Mrill  achieve  enough  emission 
reductions  to  meet  the  three  percent 
reduction  requirement  under  sections 
172(c)(9)  and  182(c)(9)  of  the  CAA. 
However,  the  ability  of  these  plans  to 
achieve  the  indicated  quantity  of 
emission  reductions  depends  in  large 
part  on  the  successful  implementation 
of  an  automobile  emission  testing 
program.  By  letter  dated  August  22, 
1997,  Connecticut  indicated  that  the  1/ 
M  240  program  described  within  the 
December  30, 1994  15  percent  plans 
would  not  be  implemented,  and  that  an 
ASM  25/25  type  program  would  be 
implemented  in  its  place  beginning  on 
January  1, 1998.  The  letter  states  that  a 
preliminary  analjrsis  performed  by  the 
DEP  indicates  that  Connecticut  can  meet 
its  emission  reduction  requirements  for 
15  percent  and  contingency  plan 
purposes  based  on  a  January  1, 1998 
start  date  for  the  ASM  25/25  I/M 
program.  The  letter  also  committed  to 
submittal  of  a  revised  15  percent  and 
contingency  demonstration,  and 
submittal  of  a  revised  I/M  program,  by 
April  1, 1998.  Based  on  these 
conunitments.  the  EPA  is  proposing 


*1h»  mt-Hf-CT  Mvara  araa  is  alao  upwind  from 
the  Hutford  Mrioiu  area,  so  theaa  NOx  reductions 
will  coalribute  to  air  quality  improvameat  in  the 
.  Any  hiOx  raduction  the  State  uaaa  in 


its  onntingBftcy  daflnnwtration  would  no  lot^ar  be 
available  for  use  aa  a  trade  or  other  purpoaes  under 
thaCAA. 
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conditional  interim  approval  of  the 
Connecticut  15  percent  and  contingency 
plans  as  a  revision  to  the  SIP. 

EPA  is  soliciting  public  commoits  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
may  participate  in  the  Fedoal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  regioDusl 
office  listed  in  the  AOOReOCS  section  of 
this  action. 

EPA  is  |»opo8ing  to  grant  conditional 
approval  of  the  Connecticut  15  percent 
and  contingency  plans.  The  outstanding 
issues  with  these  SIP  revisions  are  as 
follows: 

1.  By  January  1, 1998.  Connecticut 
must  begin  testing  motor  vehicles  using 
the  ASM  25/25  program  which  is 
described  within  the  State's  August  22. 
1997  letter. 

2.  By  April  1. 1998.  Connecticut  must 
submit  revised  15  percent  and 
contingency  plana  as  revisions  to  the 
State's  SIP  which  show  that  the 
emiasion  reductions  from  the  ASM  25/ 
25  automobile  emission  testing  program, 
when  coupled  with  emission  reductions 
from  other  measures,  will  meet  the 
emission  reduction  goals  of  these 
requirements. 

3.  By  April  1, 1998,  Connecticut  must 
submit  a  revised  I/M  program  as  a 
revision  to  the  State's  STP* 

Undo-  section  1 10(kX4)  of  the  Act, 
EPA  may  conditionally  approve  a  plan 
based  on  a  commitment  from  the  State 
to  adopt  specific  enforceable  measures 
by  a  date  certain,  but  not  later  than  1 
year  from  the  date  of  approval.  If  EPA 
conditionaUy  approves  the 
commitmeaii  in  a  final  rulemaking 
action,  the  State  must  meet  its 
commitments  as  described  in  the 
preceding  paragraph.  If  the  State  fails  to 
do  so.  this  action  will  become  a  limited 
approval,  limited  disapproval  at  the 
time  of  the  State's  failure  to  meet  one  of 
the  conditions  listed  above.  EPA  will 
notify  the  State  by  letter  that  this  action 
has  occurred.  At  that  time,  this 
commitment  will  no  longer  be  a  part  of 
the  appruved  Connecticut  SIP.  EPA 
subseqiiently  wrill  publish  a  document 
in  tile  Federal  RegjslHi  notifying  the 
public  that  the  conditional  approval 
automatically  convoted  to  a  limited 
approval,  limited  disapproval.  If  the 
State  meets  its  commitments  within  the 
applicable  time  frames,  the 
conditionally  approved  submission  will 


*Aiiy  coadMoB*.  luch  a*  ■  pfognm  •valuation, 
that  EPA  attachaa  to  its  apfaoval  of  tha  laviaad  1/ 
M  progtam  may  aOadivaiy  alao  bacouia  cooditioaa 
on  dM coaSaiiiiig  validity  of  Conaacticul's  IS 
imiTfi*  piiBa.  **—*"*-  tha  l/M  profrai 
a  ma|ot  portkn  of  CTt  IS  parcaot  raductkxia. 


remain  a  part  of  the  SIP  until  EPA  takes 
final  action  approving  or  disapproving 
the  Connecticut  15  percent  aod 
contingency  plans.  If  EPA  disapproves 
the  Connecticut  l/M  program,  Oie  15 
percent  and  contingency  plans  will 
receive  limited  approvals,  limited 
disapprovals  at  that  time.  If  EPA 
approves  tho  Connecticut  I/M  program, 
the  15  percent  and  contingency  plans 
wUl  be  fully  approved  in  their  entirety 
and  replace  the  conditionally  approved 
program  in  the  SIP. 

If  EPA  determines  that  it  must  issUe 
a  limited  disapproval  rather  than  a  final 
conditional  approval,  or  if  the 
conditional  approval  is  later  converted 
to  a  limited  approval,  limited 
disapproval,  such  action  will  triggw 
EPA's  authority  to  impose  sanctions 
under  section  179(a)  of  the  CAA  at  the 
Hnm  EPA  issues  *he  final  limited 
approval,  limited  disapproval  or  on  the 
date  that  Connecticut  fails  to  meet  a 
conunitment.  In  the  latter  case,  EPA  wrill 
notify  Connecticut  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  limited  approval,  limited 
disapproval  and  that  EPA's  sanctions 
authority  has  been  triggered.  In 
addition,  the  final  disapproval  triggers 
the  Eaderal  implementation  plan  (FIP) 
requirement  imder  section  110(c). 

Administrative  Kequiraoieats 

A.  Executive  Order  12866 

Tliis  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Ragiater  on  January  19. 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

B.  Regulatory  Fhxibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C 
sections  603  and  604).  Altemativefy. 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
govenunent  entities  with  |urisdiction 
over  populations  of  less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 


already  imposing.  Therefiore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preperation 
of  a  flexibiUfy  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  US.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(k),  based  on  Connecticut's 
failure  to  meet  a  commitment,  it  will  not 
afiioct  any  existing  state  reqiiirements 
applicable  to  small  entities.  Federal 
disapproval  of  the  state  submittal  does 
not  affect  its  state-enfbrceabilify. 
Moreover,  EPA's  disapproval  of  the  - 
submittal  does  not  impose  a  new 
Federal  requirement  Therefore,  EPA 
certifies  that  this  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  remove  existing 
requirements  nor  does  it  substitute  a 
new  federal  requirement. 

C  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
lool,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  mcue.  Under  Section 
205,  EPA  must  select  the  most  cost- 
eSiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for  ' 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  actions 
propoeed  in  this  notice  do  not  include 
a  Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  approval  of  pre-existing 
requirements  under  State  or  local  law. 
and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 
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List  of  Subiects  in  40  CFR  Part  92 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Reporting  and  recordkeeping,  hHtrogen 
Oxides,  Ozone.  Volatile  organic 
compounds. 

Dated:  September  19, 1997. 
JoimP.DeVillan. 

Regional  Administrator.  EPA  Region  I. 
[FR  Doc  97-27856  FUed  10-23-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part*  land  24 

[MTT  Oodtst  No.  97-82;  FOG  97-342) 

Inatallmant  Payment  Hnancing  for 
Paraonal  Communicationa  Sarvicaa 
(PCS)  I 


AOBICV:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

StMMARY:  In  thiB  Further  Notice  of 
Proposed  Rule  Making  the  Commission 
proposes  aucticD  rules  and  procedures 
ror  the  reauction  of  licenses  surrendered 
to  the  Commission  pursuant  to  the 
Cammission's  decision  in  the  Second 
Report  and  Oder  in  Docket  97-82.  FCC 
97-342  (released  October  16, 1997). 
These  proposed  rules  are  necessary  to 
ensure  that  any  licenses  surrendered  to 
the  Commission  can  be  awarded  to 
perties  who  are  capable  of  providing 
service  to  the  pubuc  as  rapidfy  as 
possible.  The  intended  eroct  of  this 
action  is  to  seek  comment  on  proposed 
rules  and  procediires  for  the  reetiction 
of  all  surrendered  C  block  licenses. 
DATES:  Commwits  are  due  on  or  before 
November  13. 1997.  Reply  comments 
are  due  on  or  before  November  24. 1997. 
AOOfCSOeS:  Federal  Communicatioos 
Commissitm,  1919  M  Street.  N.W.. 
Washington.  D.C.  20554. 
FOR  FURTHER  MFORMATION  OONTACT: 
Mark  Bollinger,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommtmications  Bureau,  at  (202) 
418-0660. 

•tlPPLBMBfT  ARY  MFORMATKM:  This 
Further  Notice  of  Proposed  Rule  Making 
in  WT  Docket  No.  97-82.  adopted  on 
September  25, 1997,  and  released  on 
October  16. 1997.  is  available  for 
inspection  and  copying  during  normal 
business  hoxirs  in  the  FCC  Refisrence 
Center,  Room  239. 1919  M  Street.  N.W., 
Washington,  D.C  20554.  Tbe  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor, 
Intematiooal  Transcription  Service, 
Inc.,  1231 20th  Street.  N.W.. 


Washington,  DC.  20036,  (202)  857- 
3800.  The  complete  Further  Notice  of 
Proposed  Rule  Ataking  also  is  svailabie 
on  the  Commission's  Internet  home 
page  (http;//www.fcc.gov). 

SUMMARY  OF  ACTXM: 

L  Background 

1.  On  September  25, 1997,  the  Federal 
Communicatioos  Commission 
(Commission)  adopted  a  Further  Notice 
of  Proposed  Rule  Making  seeking 
comment  on  proposed  changes  to  its  C 
block  rules  to  govern  the  reeuctioD  of 
any  licenses  or  spectnun  surrendered 
pursuant  to  the  provisions  adopted  in 
the  Second  Report  and  Order.  See 
Amendment  of  the  Commission's  Rules 
Regarding  Installment  Payment 
FinandngfOT  Personal  Communications 
Services  (PCS)  Licensees.  Second  Repmt 
and  Order,  WT  Docket  No.  97-82,  FCC 
97-342  (released  October  16, 1997) 
("Seatnd  Report  and  Order"). 

n.  Further  Notice  of  Proposed  Rule 
Making 

2.  In  the  Further  Notice  of  Proposed 
Rule  Making,  the  Commission  proposes 
to  reaucticm  all  licenses  and  spectrum 
surrendered  to  the  Commissiao  unAw 
the  Second  Report  and  Order.  The 
Commission  believes  that  a  reauction  of 
licenses  surrendered  to  the  Conunission 
will  assure  rapid  provision  of  swvice  to 
the  public.  A  reauction  also  will  ensure 
that  these  licenses  are  available  to  all 
applicants  in  a  rapid  and  fair  £ashion.  A 
simultaneous  reauction  of  all  the 
licenses  turned  in  to  the  Commission 
will  benefit  all  bidders  because  they 
will  be  able  to  bid  for  a  numbnr  of 
licenses  in  a  single  reauctian,  instaed  of 
a  series  of  piecemeal  auctions  after 
defaults  and  revocations,  in  which 
opporttmities  for  aggregation  might  be 
less  favorable. 

A.  Licenses  to  be  Reauctioned 

3.  The  Commissitm  proposes  that  the 
reauction  include  the  rollowing 
licenses:  (1)  All  licenses  r^resenting 
the  disaggregated  spectnun  surtendered 
to  the  Commission  under  the 
disaggregation  option;  (2)  all  licenses 
surrendered  to  the  Commission  on  or 
before  January  15, 1998,  by  incutmbent 
licensees  who  choose  to  t^  advantage 
of  the  Commission's  prepayment  or 
amnesfy  options;  and  (3)  all  PCS  C  block 
licenses  currently  held  by  the 
Commission  as  a  result  of  previous 
debults.  By  including  all  available 
licenses  in  the  reauction,  the 
Commission  can  efficiently  and  fairly 
speed  service  to  the  public  In  addition, 
ofiiaring  all  available  licenses  will  allow 
for  the  most  efficient  aggregation  of 


licenses.  The  Commission  seeks 
comment  on  this  proposal. 

B.  Eligibility  for  Participation 

4.  As  the  Commission  stated  in  the 
Second  Report  and  Order,  all 
entrepreneurs,  all  entities  that  applied 
for  the  original  C  block  auction,  and  all 
current  C  block  licensees  with 
exceptions,  are  eligible  to  bid  in  the 
reeuction.  The  Commission  seeks 
comment  on  whether  it  should  restrict 
participation  in  the  reauction  to  entities 
that  have  not  defaulted  on  any  FOC 
payments.  See  47  U.S.C.  3O90)(5). 
Should  the  Commission  presume  »h»t 
an  entity's  priw  defoult  on  payments  for 
an  FCC  license  or  authorization  makes 
that  entity  not  financially  or  otherwise 
fit  to  acquire  a  reauctioned  C  block 
license?  Alternatively,  the  Commission 
could  review  financial  qualifications 
through  several  other  means.  For 
instance,  the  Commission  could  allow 
sudi  entity  to  participate  in  an  auction, 
but  if  the  applicant  is  a  winning  bidder, 
set  for  expedited  hearing  the  finwiwjal 
oualifications  of  the  biddw,  and  allow 
tne  applicant  to  rebut  a  presumptiisi 
that  it  is  not  financially  qualified.  See 
47  CFR  24.832(e),  1.2108(dX3).  Anodier 
ahemative  would  be  to  request  that  the 
entity  submit  mora  detailed  fiTMmr;ia) 
infonnatioD  at  the  application  st^e,  or 
require  that  the  entity  submit  a  highay 
upfront  payment  amount  (e.g..  a  50% 
upfront  payment  rsquimient)  to 
participate  in  the  reauction.  With  regard 
to  C  block  licensees  who  elect  the 
disaggregation,  amnesty,  or  prepayment 
options  adoDted  in  the  Second  Repot 
and  Order,  tne  Commissiao  nbtanea 
that  by  making  sudi  election  and  related 
payments  tbay  are  not  in  dslniU  on 
their  C  blodc  lioansss  and,  thus,  would 
not  be  restricted  from  partidpation  in 
the  raauction  (except  as  othanvise  set 
forth  in  the  Second  Report  and  Oder). 

C  Raauction  Procedmee 

5.  The  Commission  proposes  below 
auctioo  design  and  application 
jrocedures  for  the  reeuction  of  C  block 


procedur 
liftnites 


1.  Competitive  Bidding  Design 

6.  The  Commission  proposes  that  all 
licenses  snd  spectrum  surraodered  be 
awarded  by  means  of  a  simuhaneovts 
multiple-round  electnoic  auction.  The 
Commission  beaes  this  proposal  on  its 
desire  to  quickly  auctioo  available 
licenses  and  thneby  to  promote  the 
most  effidoit  assignment  of  the 
spectrum.  Ccmsistent  widi  the 
Commission's  nwmal  practice,  the 
specific  procedural  requiremeots  of  the 
auction  would  be  set  out  by  public 
notice  priw  to  the  auction.  In  janeisl. 
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the  Commission  has  indicated  that  the 
auction  procedures  chosen  for  each 
service  should  be  those  that  will  best 
promote  the  policy  obiectlves  identified 
by  Congren.  The  Commission  further 
concluded  in  Implementation  of  Section 
309(})  of  the  Communications  Act — 
Competitive  Bidding.  Second  Report 
and  Order.  59  FR  22980  (May  4, 1994) 
{"Ckunpetitive  Bidding  Second  Report 
and  Order")  that  in  most  cases  the  goals 
set  forth  in  Section  309(j)  will  be  best 
achieved  by  designing  auctions  that 
award  authorizations  to  the  parties  that 
value  them  most  highly.  As  the 
Commission  explained,  such  parties  are 
most  likely  to  deploy  new  technologies 
and  services  rapidly,  and  to  promote  the 
development  of  competition  for  the 
provision  of  those  and  other  services. 

7.  Also,  multiple-round  bidding 
during  the  auction  will  provide  more 
information  to  bidders  about  the  value 
of  licenses  than  single  round  bidding. 
With  better  information,  bidders  have 
less  incentive  to  shade  their  bids 
downward  in  order  to  avoid  the 
"winner's  ctine,"  that  is.  the  tendency 
for  the  wiimer  to  be  the  bidder  who 
most  overestimates  the  value  of  the  item 
being  auctioned.  Finally,  multiple- 
round  bidding  is  likely  to  be  {aLrer  than 
single-round  bidding.  Every  bidder  has 
the  opportimity  to  win  if  it  is  willing  to 
pay  the  most  for  it  Thus,  the 
Commission  tentatively  concludes  that 
multiple-round  bidding  would  be  the 
best  method  of  auctioning  all  available 
licenses  and  the  Commission  seeks 
comment  on  this  tentative  conclusion. 

8.  The  Commission  also  tentatively 
concludes  that  all  surrendered  C  block 
licensee  should  be  awarded  in  a  single 
simultaneous  multiple-round  auction.  A 
single  simultaneous  auction  will 
facuitate  any  aggregation  strategies  that 
bidders  may  have,  and  it  would  provide 
the  most  information  to  bidders  about 
license  values  at  a  time  that  they  can 
best  put  that  information  to  use.  The 
Commission  seeks  comment  on  this 
tentative  conclusion. 

9.  Finally,  if  the  Comminion  adopts 
simultaneous  multiple-round  bidding  as 
its  method  of  auctioning  all  available 
licenses,  the  Commission  tentatively 
concludes  that  bidding  should  be 
allowed  only  by  electronic  means, 
rather  than  by  telephone.  Given  the 
Commission's  desire  to  conduct  the 
reauction  quickly,  as  well  as  recent 
improvements  in  the  Commission's 
electronic  bidding  software,  the 
Commission  tentatively  concludes  that 
telephonic  bidding  should  be  permitted 
only  in  exceptional  circumstances,  to  be 
determined  by  the  Wireless 
Telecommunications  Bureau  ("Bureau") 
in  Mch  instaooe^ 


2.  Bidding  Procedures 

10.  Subject  to  the  exceptions 
discussed  below,  which  are  designed  to 
speed  the  reauction  process,  the 
Conunission  tentatively  concludes  that 
the  reauction  should  be  conducted  in 
conformity  with  the  general  competitive 
bidding  rules  set  forth  in  part  1 ,  subpart 
Q  of  the  Commission's  rules,  47  CFR 
part  1.  subpart  Q,  as  revised  (the 
Commission  initiated  a  proceeding  last 
February  to  revise  its  part  1  rules;  See 
Amendment  of  Part  1  of  the 
Commission's  Rules — Competitive 
Bidding  Proceeding.  Order, 
Memorandum  Opinion  and  Order  and 
Notice  of  Proposed  Rule  Making,  WT 
Docket  No.  97-82,  62  FR  13540  (March 
21.  1997)  ("Plor*  1  Proceeding'),  and 
substantially  consistent  with  the 
auctions  that  have  been  employed  in 
other  wireless  services.  The 
Commission  also  proposes  to  use  its 
part  24  rules.  47  CFR  pert  24,  applicable 
to  the  C  block  to  the  extent  that  such 
rules  do  not  conflict  wdth  the 
Commission's  part  1  rules  or  rules 
specifically  adopted  in  the  Second 
Report  and  Order  for  the  reauction  of  C 
block  Ucanees.  Specifically,  except  as 
set  forth  herein,  the  Commission 
pfoposes  to  apply  the  part  1  rules 
laglfilriifl  competitive  bidding 
mechanisms  (47  CFR  §  1.2104):  bidding 
application  and  certification  procedures 
and  prohibition  of  collusion  (47  CFR 

§  1.2105);  submission  of  upfront 

payment,  down  payment  and  filing  of 

long-form  applintions  (47  CFR 

§§  1.2106. 1.2107);  procedures  for  filing 

long  form  applications  (47  CFR 

§  1.2108);  and  procedures  regarding 

license  grant,  denial  and  default  (47 

CFR  $  1.2109).  The  Commission  seeks 

comment  on  this  proposal. 

11.  Activity  Rules.  The  Conunission 
tentatively  concludes  that,  as  it  has 
done  in  other  simultaneous  multiple- 
round  auctions,  it  will  conduct  the 
reauction  in  three  stages.  Three  stages, 
with  bidders  required  to  be  more  active 
in  each  stage,  serves  to  provide  bidders 
with  the  flexibility  to  pursue  beckup 
strategies  as  the  auction  progresses. 
However,  because  the  Commission 
believes  that  efficienUy  assigning  these 
licanaaa  for  rapid  service  to  the  public 
•■fd  iBfEieesed  competition  in  the  CMRS 
marketplace  requires  a  swift  reauction 
of  the  licenses,  the  Commission 
proposes  to  use  high  activity 
requirements  in  the  reauction.  In  recent 
auctions,  for  example,  the  Commission 
has  required  bidders  to  be  active  on 
80%  of  their  eligible  licenses  in  Stage  I. 
90%  in  Stage  n,  and  98%  in  Stage  IK 
The  Commission  proposes  to  use  similar 
activity  levels  in  the  C  block  reauction 


and.  to  further  expedite  the  auction,  to 
require  the  Bureau  to  use  its  delegated 
authority  to  aggressively  schedule 
bidding  rounds,  quickly  transition  into 
the  next  stage  of  the  auction  when 
bidding  activity  fialls.  and  use  higher 
minimum  bid  increments  for  very  active 
licenses.  The  Commission  seeks 
comment  on  these  proposals  and 
tentative  conclusions. 

12.  HeservB  Price,  Minimum  Operting 
Bid.  and  Minimum  Bid  Increments. 
Section  1.2104  of  the  Commission's 
rules  provides  that  the  Commission  may 
establish  reserve  prices  or  suggested 
minimiun  opening  bids.  See  47  CFR 
§  1.2104.  The  Balanced  Budget  Act  of 
1997.  Public  Law  105-33,  111  Stat  251 
(1997)  (to  be  codified  at  47  U.S.C. 
§309(j)(4)(F))  ("Balanced  Budget  Act") 
directed  the  Commission  to  prescribe 
methods  by  which  a  reasonable  reserve 
price  will  be  required  or  a  minimum 
opening  bid  will  be  established,  unless 
the  Commission  determines  that  a 
reserve  price  or  a  minimum  opening  bid 
is  not  in  the  public  interest.  Tliis 
legislative  directive  establishes  a 
presumption  in  favor  of  reserve  price* 
or  minimum  opening  bids  in  the 
reauction.  A  minimum  opening  bid  is 
the  mif|imiim  bid  price  set  at  the 
beginning  of  the  auction  below  which 
no  bids  are  accepted.  Customarily,  an 
auctioneer  has  the  discretion  to  lower  a 
minimum  opening  bid  In  the  course  of 
the  auctioiL  A  minimum  opening  bid  in 
the  C  block  reauction.  more  than  a 
reserve  price,  will  help  make  certain 
that  the  public  is  fairly  compensated  for 
spectrum  sujrrendered  to  the 
Commission,  expedite  the  auction  and 
give  the  Conunission  the  flexibility  to 
make  adjustments  based  on  the 
competitiveness  of  the  auction.  The 
Conunission  seeks  comment  on  this 
proposal.  The  Conomission  also  seeks 
comment  on  the  methodology  to  be  used 
to  establish  minimum  opening  bids  and 
what  factors  the  Commission  shoidd 
consider  in  doing  so.  The  Commission 
proposes  minimum  opening  bids  for 
each  market  equal  to  10%  of  the 
corresponding  high  bid  for  the  maricet  ih 
the  original  C  block  auction.  Such  an 
approach  will  scale  the  minimum 
opening  bids  in  a  way  that  reflects  the 
relative  value  of  the  licenses.  The 
Commission  also  asks  that  conunenters 
address  whether  the  amount  of  the 
minifnnm  opening  bid  should  be 
capped  to  ensure  that  bidding  is  not 
deterred  on  high  valuation  markets,  in 
particular.  Finally,  if  commenters 
believe  that  a  minimum  opening  bid 
equal  to  10%  of  the  high  bid  in  the 
original  C  block  auction  will  result  in 
substantial  unsold  licaoses,  or  is  not  a 
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reasonable  amotmt,  they  should  explain 
why  this  is  so.  and  comment  on  the 
desirability  of  a  higher  or  lower 
minimnii^  opmiing  bid. 

3.  Procedural  and  Payment  Issues 

13.  Pre-Auction  Application 
Procedures.  Auction  applicants  are 
required  to  file  a  short-rorm  application, 
FOC  Form  1 75,  prior  to  the  start  of  each 
auction.  Although  the  Commission 
previously  has  allowed  both  electronic 
and  maniial  filing  of  such  applications, 
the  Commission  tentatively  concludes 
that  It  should  require  electronic  filing  of 
all  short-form  applications  for  the 
reauction.  The  Commission  believes 
that  electronic  filing  of  applications 
would  serve  the  be»t  interests  of  auction 
participants  as  well  as  the  members  of 
the  public  monitoring  the  reauction. 
The  Conunission  also  believes  that  an 
electronic  filing  requirement  will  help 
ensure  that  the  reauction  will  be 
completed  within  the  time  frame 
contemplated  by  this  Further  Notice  of 
Proposed  Rule  Making.  The  Commission 
have  developed  user-friendly  electronic 
filing  software  and  Internet  World  Wide 
Web  forms  to  give  applicants  the  ability 
to  easily  and  inexpensively  file  and 
review  applications.  This  software  helps 
applicants  ensure  the  accuracy  of  their 
applications  as  they  are  filling  them  out. 
and  assists  them  in  avoiding  errors  and 
omissions.  In  addition,  byshortening 
the  time  required  for  the  Conunission  to 
process  applications  before  the  auction, 
electronic  filing  will  increase  the  lead 
time  available  to  applicants  to  pursue 
business  plans  and  arrange  necessary 
firmncing  before  the  short-form 
deadline.  The  Commission's 
experiences  from  recent  auctions  show 
that  bidders  are  confident  that  the 
electronic  filing  system  is  reliable.  For 
example,  in  the  broadband  PCS  D,  E, 
and  F  block  auction,  94%  of  the 
qualified  bidders  filed  their  short-form 
applications  electronically.  In  the 
recentiy  completed  Wireless 
Commimications  Services  ("WCS") 
auction,  all  wiiming  bidders  filed  thefr 
long-form  applications  electronically.  In 
addition,  the  Conunission  notes  that  in 
the  Part  1  Proceeding,  the  Commission 
tentatively  concluded  that  §§  1.2105(a) 
and  1.2107(c)  of  its  rules  should  be 
amended  to  requir%electronic  filing  of 
all  short-form  and  long-form 
applications.  See  47  CFR  §§  1.2105(a) 
and  1.2107(c).  The  Commission  seeks 
comment  on  this  tentative  conclusion. 

14.  Upfront  Payment  Tlie 
Commission's  part  1  rules.  47  CFR  Part 
1.  require  the  submission  of  an  upfit>nt 
pajnment  as  a  prerequisite  to 
participation  in  spectrum  auctions.  The 
Commission  proposes  to  set  the  amount 


of  the  upfront  payment  for  the  reauction 
at  $.06  per  MHz  per  pop.  The 
Commission  adopted  the  same  upfront 
pajmient  amount  for  its  most  recent 
broadband  PCS  auction,  the  D.  E.  and  F 
block  auction,  in  whidi  all  applicants 
for  all  blocks  made  a  $.06  per  MHz  per 
pop  upfront  payment  In  the 
Competitive  Bidding  Second  Report  and 
Order,  the  Commission  indicated  that 
the  upfront  payment  should  be  set  using 
a  formula  braed  upon  the  amount  of 
spectrum  and  population  (or  "pops") 
covered  by  the  license  or  licenses  for 
which  parties  intend  to  bid.  The 
Commission  reasoned  that  this  method 
of  determining  the  required  upfront 
payment  would  enable  prospective 
Didders  to  tailor  their  upfront  payment 
to  their  bidding  strategies.  At  the  same 
time,  however,  the  Commission  noted 
that  determining  an  appropriate  upfront 
payment  involved  balancing  the  goal  of 
encouraging  bidders  to  submit  serious, 
qualified  bids  with  the  desire  to 
simplify  the  bidding  process  and 
minimize  implementation  costs 
imposed  on  bidders.  The  Commission 
concluded  that  the  best  approach  would 
be  to  maintain  the  flexibility  to 
determine  the  amount  of  the  upfront 
pa]rment  on  an  auction-by-auction  basis 
because  this  balancing  may  yield 
different  results  depending  upon  the 
particular  licenses  being  auctioned.  In 
light  of  the  its  desire  that  only  serious, 
qualified  applicants  participate  in  the 
reauction,  the  Commission's  proposal  of 
a  $.06  per  MHz  per  pop  is  appropriate. 
The  Conunission  seeks  comment  on  this 
proposal.  The  Commission  also  seeks 
comment  on  alternative  methods  of 
establishing  an  upfront  payment,  and  in 
particvdar,  on  how  the  Coirunission  may 
estimate  the  present  market  value  of  the 
spectrum  to  be  auctioned. 

15.  Down  Payment  and  Full  Payment. 
Consistent  with  the  procedures  used  in 
prior  auctions,  the  Commission 
tentatively  concludes  that  every 
winning  bidder  in  an  auction  should  be 
required  to  tender  a  down  pajrment 
sufficient  to  bring  its  total  amount  on 
deposit  with  the  Commission  up  to  20% 
of  its  wiiming  bid  within  10  business 
days  after  the  issuance  of  a  public  notice 
aimoimcing  the  wiiming  bidder  for  the 
license.  See  47  CFR  S  1.2107(b).  The 
Commission  seeks  comment  on  this 
tentative  conclusion. 

16.  If  a  winning  bidder  makes  its 
down  pajonent  in  a  timely  manner,  the 
Commission  proposes  that  it  file  an  FOC 
Form  600  long-form  application  and 
follow  the  long-form  application 
procedures  in  §  1.2107  of  the 
Commission's  rules.  See  47  CFR 
§  1.2107.  See  also.  47  CFR  $  24.707. 
After  reviewing  the  winning  biddo^s 


long-form  application,  and  after 
verifying  receipt  of  the  winning  bidder's 
20%  down  payment,  the  Commission 
would  announce  the  application's 
acceptance  for  filing,  thus  triggering  the 
filing  window  for  petitions  to  deny.  The 
Commis8i(m  notes  that  the  Balanced 
Budget  Act  of  1997  authorizes  the 
Conunission  to  establish  a  shortened 
period  for  the  filing  of  petitions  to  deny. 
In  light  of  this  authority,  as  well  as  the 
Commission's  desire  to  conclude  the 
reauction  process  as  quickly  as  possible, 
the  Commission  proposes  that  parties 
then  have  15  days  follovving  public 
notice  that  an  application  was  accepted 
for  filing  to  file  a  petition  to  deny.  If, 
pursuant  to  Section  309(d)  of  the 
Communications  Act,  as  amended,  47 
US.C.  S  309(j).  the  Commission 
dismisses  or  denies  any  and  all  petitions 
to  deny,  the  Commission  would 
announce  by  public  notice  that  it  is 
prepared  to  award  the  license,  and  the 
winning  bidder  would  then  have  10 
Imsiness  days  to  submit  the  balance  of 
ito  winning  bid.  If  the  bidder  does  so, 
the  license  would  be  granted.  If  the 
bidder  fails  to  submit  the  required  down 
pajrment  or  the  balance  of  the  winning 
bid  or  the  license  is  otherwise  denied, 
the  Commission  would  assess  a  default 
pajrment  as  discussed  below.  The 
Commission  seeks  comment  on  these 
proposals. 

17.  Amendments  and  Modifications  of 
Applications.  To  encourage  minfimnn^ 
bidder  participation,  the  Commission 
proposes  to  allow  applicants  to  amend 
or  modify  their  short-form  applications 
as  provided  in  §  1.2105.  See  47  CFR 
§  1.2105.  In  the  broadband  PCS  context, 
the  CtHnmission  modified  its  rules  to 
permit  ownership  changes  that  result 
when  consortium  investors  drop  ouUof 
bidding  consortia,  even  if  control  of  the 
consortium  chaises  due  to  this 
restructuring.  See  Implementation  of 
Section  309(j)  of  the  Communications 
Act — Competitive  Bidding,  PP  Docket    ' 
No.  93-253,  Fourth  Memorandum 
Opinion  and  Order.  59  FR  24947 
(October  24, 1994).  The  Commission 
proposes  to  adopt  the  same  exception  to 
our  rule  prohibiting  major  amendments 
in  the  reauction.  The  Commission  seeks 
comment  on  these  proposals. 

18.  Bid  Withdrawal,  Default  and 
Disqualification.  The  Commission 
tentatively  concludes  that  the 
withdrawal,  default,  and 
disqualification  rules  for  the  reauction 
should  be  based  upon  the  procedures 
established  in  the  Commission's  general 
competitive  bidding  rules.  With  regard 
to  bids  that  are  submitted  in  error,  the 
Commission  proposes  to  apply  the 
guidelines  that  the  Commission  has 
Gashioned  to  provide  for  relief  from  the 
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bid  withdrawal  payment  requirements 
under  certain  circumstances.  The 
Commission  seeks  comment  on  this 
approach. 

4.  Anti-Collusion  Rules 

19.  In  the  Competitive  Bidding 
Second  Report  and  Order,  the 
Conunission  adopted  rules  to  prevent 
collusion  in  connection  with 
competitive  bidding,  explaining  that 
these  rules,  which  are  codified  at  47 
CFR  §  1.2105,  would  enhance  the 
competitiveness  of  both  the  auction 
process  and  the  post-auction  market 
structure.  The  Commission  proposes  to 
apply  these  same  rules  to  the  reauctian 
of  licenses  surrendered  to  the 
Commission.  The  Commission  seeks 
comment  on  this  proposal. 

5.  Designated  Entity  Provisions 

20.  The  Ccnnmission  proposes  to 
provide  small  business  bidders  in  the  C 
block  reauction  with  a  two  tiered 
bidding  credit,  which  will  provide  a 
areeter  discount  to  very  smkll 
businesses.  In  the  C  block  auction,  a 
winning  bidder  that  qualified  as  a  small 
business  or  a  consortium  of  small 
businesses  waa  able  to  use  a  bidding 
credit  equal  to  25%  of  its  winning  bid. 
For  the  reauction,  however,  the 
Commission  tentatively  concludes  that 
it  should  offer  tiered  bidding  credits,  as 
the  Commission  did  for  F  block  and. 
more  recently.  Local  Multipoint 
Distributioa  Service  (LMDS)  small 
business  bidders.  The  Commission 
proposes  to  define  a  second  tier  of  small 
ousiness,  which  the  Conunission  will 
refer  to  as  "very  small  bmimMse."  as 
entities  that,  together  with  their 
affiliates  and  persohs  or  entities  that 
hold  interest  in  such  entities  and  their 
affiliates,  have  average  gross  revenues  of 
not  more  that  $15  million  for  the 
preceding  three  years.  Creation  of  this 
subcategory  of  small  business  enables 
the  Commission  to  tailor  a  bidding 
credit  to  meet  the  needs  of  entities  that 
may  be  interested  in  bidding  on 
spectrum  surrendered  by  C  block 
licensees.  Thus,  the  Commission 
proposes  a  35%  bidding  credit  for  very 
small  businesses  and  a  25%  bidding 
credit  for  small  businesses.  The 
Commission  aeeks  conment  on  these 
proposals  and  tentative  condusitms. 

21.  The  Commission  also  tentatively 
conclude  that  an  installment  payment 
program  will  not  be  offered  in  the    ' 
reauction.  The  Commission  has 
omducted  several  auctions  without 
installment  payments.  The  Commission 
must  balance  competing  obiectives  in  47 
U.S.C.  §  309(j)  that  require,  inter  alia. 
that  it  prmnote  the  development  and 
rapid  deployment  of  new  spectrum- 
based  services  and  ensure  tnat 


designated  entities  are  given  the 
opportunity  to  participate  in  the 
provision  of  such  services.  In  assessing 
the  public  interest,  the  Commission 
must  try  to  ensure  that  all  the  objectives 
of  Section  309(i)  are  considered.  The 
Commission  has  found,  for  example, 
that  obligating  licensees  to  pay  for  their 
licenses  as  a  condition  of  receipt 
ensures  greater  financial  accountability 
from  applicants.  Thus,  the  Commission 
tentatively  concludes  that  it  should  not 
extend  installment  payments  to  winners 
in  the  reauction,  given  the  incentives  to 
entrepreneurs  established  through  the 
various  proposals  discussed  above.  The 
Commission  seeks  comment  on  these 
tentative  conclusions. 

m.  Procediuxd  Matters 

A.  Regulatory  Flexibility  Analysis 

22.  As  required  by  the  Regulatory 
FlexibiUty  Act  (RFA),  5  U.S.C  §  603.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (KFA) 
of  ihe  expected  impact  on  small  entities 
of  the  rules  proposed  in  the  Further 
Notice  of  Proposed  Rule  Making. 
Written  public  comments  are  requested 
on  thelRFA.  Comments  on  the  IRFA 
must  have  a  separate  and  distinct 
heeding  designating  them  as  responses 
to  the  IRFA  snd  mtist  be  filed  by  the 
deadlines  f(H-  comments  on  the  Further 
Notice  of  Proposed  Rule  Making.  The 
Commission  will  send  a  copy  of  the 
Further  Notice  of  Propoaed  Rule 
Making,  inchiding  this  IRFA.  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  Further  Notice  of  Proposed  Rule 
Making  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 


1.  Need  fat.  and  Ob)ect(ves  of,  the 
Proposed  Rules 

23.  This  Further  Notice  of  Proposed 
Rule  Making  is  bmng  initiated  to  secure 
comment  on  proposed  changes  to 
auction  rules  to  govern  the  reauction  of 
returned  broadband  PCS  spectrum  in 
the  C  block.  Among  other  goals.  Section 
309(i)  of  the  Communications  Act  of 
1934.  as  ammded.  directs  the 
Commissicm  to  disseminate  licenses 
among  a  wide  variety  of  applicants, 
inchimng  small  businesses  and  other 
designated  entities.  47  U.S.C 
§  309(jK3)(B).  Section  309(j)  also 
requires  that  the  Commission  ensure  the 
development  and  rapid  deployment  of 
new  technologies,  products,  and 
services  for  the  benefit  of  the  public, 
and  recover  for  the  public  a  portion  of 
the  value  of  the  public  spectnun 
resource  made  available  for  comonacial 
use.  47  U.S.C  §§  309(j)(3)(A).  (C).  The 
Commission  is  seeking  comment  on 


propoaed  changes  to  auction  rules  to 
govern  the  reeucticm  of  returned 
broadband  PCS  spectrum  in  the  C  blodc 

2.  Legal  Basis 

24.  This  action  is  taken  pursuant  to 
SecticHis  4(1),  5(b).  5(c)(1),  303(r),  and 
309  (j)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  Sections 
154(i),  lS5(b),  155(c)(1).  303(r).  and 
309(j). 

3.  Description  and  Estimate  of  the 
Ntmiber  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

25.  The  Commission  is  required  to 
provide  a  description  of  and.  where 
fisasible,  an  estimate  of  the  niunber  of 
small  entities  that  %vill  be  afiiected  by  its 
rules.  See  5  U.S.C  §§  603(b)(3). 
604(a)(3).  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
reasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
Commission's  rules.  5  U.S.C 

§§  60a(b)(3).  604(a)(3).  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
oi^ganixation,"  and  "small  governmental 
lurisdiction."  5  U.S.C.  §  601(6).  In 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  under  Section  3  of 
the  Small  Business  Act.  See  5  U.S.C 
§  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern" 
in  15  U.S.C  §632).  Under  the  Small 
Business  Act.  a  "small  business 
concon"  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  d(»ninant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Biisiness 
Administration  (SBA).  15  U.S.C  §632. 

26.  The  rule  changes  proposed  in  the 
Further  Notice  of  Proposed  Rule  Staking 
will  a£fect  all  small  businesses  which 
avail  themselves  of  these  rule  changes, 
including  small  businesses  currently 
holding  C  block  and  F  block  broadband 
PCS  licenses  who  choose  to  participate 
and  other  small  businesses  who  may 
acquire  licenses  through  resuction.  The 
Commission,  with  respect  to  broedbend 
PCS.  defines  small  entities  to  mean 
those  having  gross  revenues  of  not  more 
than  $40  million  in  each  of  the 
preceding  three  calenoar  veers.  See  47 
CFR  §  24.720(b)(1).  This  definition  has 
been  approved  by  the  SBA.  On  May  6, 
1996,  tne  Commission  concluded  the 
broadband  PCS  C  block  auction.  The 
broadband  PCS  D,  E.  and  F  blodc 
auction  closed  on  January  14. 1997. 
Ninety  bidden  (including  the  C  block 
reauction  wiimers.  prior  to  any  defeuhs 
by  winning  bidden)  won  493  C  block 
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licenses  and  88  bidders  won  491  F  block 
licenses.  Small  businesses  placing  high 
bids  in  the  C  and  F  block  auctions  were 
eligible  for  bidding  credits  and 
installment  pajrment  plans.  For 
purposes  of  our  evaluations  and 
conclusion  in  this  IRFA,  the 
Conunission  assiunes  that  all  of  the  90 
C  block  broadband  PCS  licensees  and  88 
F  block  broadband  PCS  licensees,  a  total 
of  178  licensees  potentially  afiiected  by 
this  order,  are  small  entities.  In  addition 
to  the  178  current  small  business 
licensees  who  may  participate  at  the 
reauction  of  C  block  licenses,  a  number 
of  additional  small  business  entities 
may  seek  to  acquire  licenses  through 
reauction,  and  thus  be  affected  by  these 
rules. 

27.  In  addition,  the  Commission 
proposes  to  provide  small  business 
bidden  in  the  C  block  reauction  with 
bidding  credits,  and  to  that  end 
proposes  a  two  tiered  bidding  credit 
which  will  provide  a  greater  discount  to 
"very  small  businesses."  In  the  C  block 
auction,  a  winning  bidder  that  qualified 
as  a  small  business  or  a  consortiiun  of 
small  businesses  was  able  to  use  a 
bidding  credit  equal  to  25  percent  of  its 
winning  bid.  For  the  reauction,  the 
Commission  prop>oses  tiered  bidding 
credits,  as  were  offered  for  F  block  and. 
more  recentiy.  Local  Multipoint 
Distribution  Smvice  (LMDS)  small 
business  bidden.  The  Commission     >■ 
proposes  to  define  the  second  tier  of 
very  small  business  as  entities  that, 
together  with  their  affiliates  and  persons 
or  entities  that  hold  interest  in  such 
entities  and  their  affiliates,  have  average 
gross  revenues  of  not  more  that  $15 
million  for  the  preceding  three  yean. 
Creation  of  this  subcategory  of  small 
business  will  enable  the  Commission  to 
tailor  a  bidding  credit  to  meet  the  needs 
of  entities  that  may  be  interested  in 
bidding  on  spectrum  returned  by  G 
block  licensees.  Thus,  the  Commission 
proposes  a  35  percent  bidding  credit  for 
very  small  businesses  and  a  25  percent 
bidding  credit  for  small  businesses. 

28.  To  assist  the  Commission 
analyzing  the  total  number  of  afiiected 
small  entities,  commentere  are 
requested  to  provide  information 
regarding  how  many  total  broadband 
PCS  small  business  entities  would  be 
affected  by  the  rules  proposed  in  this 
Further  Notice  of  Propoaed  Rule 
Making.  In  particular,  the  ConuQjjuion 
seeks  estimates  of  how  many  broaSband 
PCS  entities,  existing  and  potential,  will 
be  considered  small  businesses  or  very 
small  businesses. 


4.  E)e8cription  of  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

29.  There  are  no  additional  reporting, 
recordkeeping,  or  other  compliance 
requirements  as  a  result  of  the  Further 
Notice  of  Proposed  Rule  Making. 

5.  Steps  Taken  to  Minimize  Sigmficant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

30.  The  Commission  proposes  to 
apply  the  same  rules  that  were  used  in 
the  C  block  auction  to  the  reauction  of 
C  block  licenses,  with  some 
modifications  designed  to  encourage 
participation  by  sinall  businesses  while 
at  the  same  time  helping  to  ensiue  the 
best  use  of  the  spectrum  through  the 
competitive  bidding  process.  The 
Commission  proposes  to  conduct  the  C 
block  reauction  in  three  stages.  Having 
three  stages,  with  bidden  required  to  be 
more  active  in  each  stage,  serves  to 
provide  bidden  with  the  flexibility  to 
punue  backup  strategies  as  the  auction 
progresses.  The  Commission  proposes  to 
use  high  activity  requirements  in  the 
reauction.  In  addition,  the  Commission 
proposes  to  use  similar  activity  levels  in 
the  C  block  reauction  and,  to  further 
expedite  the  auction,  require  the 
Wireless  Telecommimications  Bureau  to 
use  its  delegated  authority  to 
aggressively  schedule  bidding  rounds, 
quickly  transition  into  the  next  stage  of 
the  auction  when  bidding  activity  fells, 
and  use  higher  minimum  bid 
increments  for  very  active  licenses. 

31.  The  Commission  proposes  to 
establish  a  minimum  opening  bid  for 
the  reauction.  A  minimiim  opojiing  bid 
is  the  minimum  bid  price  set  at  the 
beginning  of  the  auction  below  which 
no  bids  are  accepted.  A  minimum 
opening  bid  in  the  C  block  reauction 
will  help  ensure  that  the  public  is  feirly 
compensated  for  licenses  returned  to  the 
Commission,  expedite  the  auction  and 
give  the  Commission  the  flexibility  to 
make  adjustments  based  on  the 
competitiveness  of  the  auction.  The 
Commission  proposes  minimum 
opening  bids  for  each  market  equal  to 
ten  percent  of  the  corresponding  high 
bid  for  the  mari^et  in  the  original  C 
block  auction.  Such  an  approach  will 
scale  the  minimum  opening  bids  in  a 
way  that  reflects  the  relative  value  of  die 
licenses. 

32.  The  Commission  proposes  to 
require  electronic  filing  of  aU  short-form 
applications  for  the  reauction. 
Electronic  filing  of  applications  would 
serve  the  best  interests  of  auction 
participants  as  well  as  the  membere  of 
the  public  monitoring  the  reauction. 
The  Commission  believes  that  an 


electronic  filing  requirement  will  help 
ensure  that  the  reauction  will  be 
completed  within  the  time  frame 
contempfeted  by  this  Further  Notice  trf 
Proposed  Rule  Making. 

33.  The  Commission  proposes  to  set 
the  amoimt  of  the  upfront  payment  for 
the  reauction  at  $.06  per  megahertz  per 
population  ("MHz  per  pop"). 

34.  The  Commission  proposes  that 
parties  have  fifteen  (15)  days  to  file  a 
petition  to  deny  following  public  notice 
that  an  application  was  accepted  for 
filing.  If,  piusuant  to  Section  309(d)  of 
the  Commimications  Act,  the  petitions 
to  deny  are  dismissed  or  denied,  the 
Commission  would  announce  by  public 
notice  that  it  is  prepared  to  award  the 
license,  and  the  winning  bidder  would 
then  have  ten  (10)  business  days  to 
submit  the  balance  of  its  winning  bid. 
If  the  bidder  does  so,  the  license  wotild 
be  granted.  If  the  bidder  foils  to  submit 
the  required  down  paymmt  or  the 
balance  of  the  winning  bid  or  the 
license  is  otherwise  denied,  a  defeult 
pa]anent  would  be  assayed. 

35.  Section  309(j)  of  tiie 
Communications  Aict  of  1934.  as 
amended,  directs  the  Commission  to 
disseminate  licenses  among  a  wide 
variety  of  applicants,  including  kvh^W 
businesses  and  other  designated 
entities.  See  47  U.5.C.  S  309(j)(3)(B). 
Section  30g(j)  also  reqtiires  that  tiie 
Conunission  ensure  the  development 
and  rapid  deployment  of  new 
techncriogies,  products,  and  services  for 
the  benefit  of  the  public,  and  recover  for 
the  public  a  portion  of  the  value  of  the 
public  spectrum  resource  made 
available  for  commercial  use.  47  U.S.C 
§§  309(j)(3)(A),  (C).  The  Commission 
believes  these  provisions  in  the  Further 
Notice  of  Proposed  Rule  Making  help 
meet  those  goals  and  promote  efficient 
competition  while  maintaining  feirness 
and  efficiencies  of  process  in  the 
Commission's  rules. 

6.  Federal  Rules  Which  Overlap, 
Duplicate,  or  Conflict  With  These  Rules 
None. 

B.  Paperwork  Reduction  Act  Analysis 

36.  This  Further  Notice  of  Proposed 
Rule  Making  contains  either  a  proposed 
or  modified  information  collection.  As 
pert  of  its  continuing  effort  to  reduce 
paperwork  burdens,  the  Conunission 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  ("OMB")  to 
take  this  opporttmity  to  comment  on  the 
information  collections  contained  in 
this  Further  Notice  of  Proposed  Rule 
Making,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  No. 
104-13.  Public  and  agency  comments 
are  due  at  the  same  thae  as  other 
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comments  on  this  Further  Notice  of 
Proposed  Rule  Making;  0MB  comments 
are  due  60  days  from  date  of  publication 
of  this  Further  Notice  ofPmposed  Rule 
Mddng  in  the  Federal  Register. 
Comments  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b]  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
raspoDdents.  including  the  use  of 
automated  collection  techniques  or 
other  farms  of  infacmation  technology. 

Dates 

Writtm  comments  by  the  public  on 
the  proposed  or  modified  information 
collections  in  this  Further  Notice  of 
Proposed  Rule  Makiag  are  due  on  or 
before  December  1. 1997.  Written 
comments  must  be  submitted  by  OMB 
on  the  modified  infbrmatian  collections 
on  or  befne  December  1. 1997. 

Address 

hi  addition  to  filing  commmts  widi 
the  Secretary,  a  copy  of  any  comments 
an  the  information  collections 
amtained  herein  should  be  submitted  to 
Judy  Boley,  Federal  Communications 
Commission.  Room  234. 1919  M  Street, 
N.W..  Wsshii^iton,  DC  20554,  or  via  the 
Internet  to  jboley€fcc.gov  and  to 
Tlmodiy  Fain.  OMB  Desk  Officer.  10236 
NBOB.  725— 17th  Street.  N.W.. 
Washingtoa.  DC  20503  or  via  the 
Internet  to  fain__t#al.eop.gov. 

Further  Information 

For  additional  information  concerning 
the  information  collections  contained  in 
this  Further  Notice  of  Proposed  Rule 
Making  contact  Judy  Boley,  Federal 
Communicatians  Commission,  Room 
234. 1919  M  Street,  N.W..  Washington. 
DC  20554,  or  via  the  Internet  to 
jboIey9fcc.gov. 

Supplementary  Information 

Title:  Amendment  of  the 
Commission's  Rules  Regarding 
Installment  Payment  Financing  for 
Personal  Communications  Services 
CPCS)  Licensees. 

Type  <^  Review:  Propoeed  at  Modified 
Collecticm. 

Respondents:  The  Commission 
estimates  that  no  more  than  255 
respondents  (i.e.,  previous  C  block 
bidlders)  will  participate  in  this 
information  coUecticm.  The  Commission 
estimates  that  this  information 
collection,  that  ehgibility  is  based  on 


previous  participation  in  a  C  block 
auction  and  the  oidder  identification 
number  from  the  previous  auctitm,  will 
take  0.5  hours  to  complete.  In  addition, 
the  Commission  proposes  that  C  block 
reauction  applicants  submit  more 
detailed  financial  information,  if 
necessary.  The  Commissicm  estimates 
that  this  information  collection  will  take 
1.0  hours  to  complete.  The  Commission 
estimates  that  the  total  burdm  will  be 
1.5  hours  per  respondent  or  377.5  total 
hours. 

Estimate  of  total  cost  burden  to 
respondents:  The  Commission  estimates 
that  there  will  be  no  additional  cost 
burden  to  respondents. 

The  cost  to  the  Federal  Govenunent  is 
estimated  to  be; 
GS  7  Legal  Instrument  Examiners  at 

S14.06  per  hour  to  review  the 

docimientation  for  approximately  0.5 

hours  per  submission,  times  255 

submissions  «  $1,581.75 
GS  12Attwneys  to  review  the  finandal 

documentation  at  $24.95  per  hour,  for 

approximately  2.0  hours  per 

submission,  times  255  submissicms  = 

$11,227.50 
Total  =  $12,809.25 

C.  Ex  Parte  Presentations 

The  Fkirther  Notice  c/  Proposed  Rule 
Maldngis  a  permit  but  diacloae  notice 
and  comment  rule  making  proceeding. 
£x  parte  presentations  are  permitted, 
provided  they  are  discloeed  as  provided 
in  Commission  rules.  See  generaUy  47 
CFR  §§  1.1202, 1.1203.  and  1.120B(a). 

D.  Qmuneitts 

38.  Pursuant  to  applicable  procedures 
set  forth  in  $§  1.415  and  1.419  of  the 
Commission's  rales,  interested  parties 
may  file  comments  on  or  before 
November  13, 1997,  and  reply 
comments  on  or  before  November  24. 
1997.  In  addition,  a  courtesy  copy 
should  be  delivered  to  Mark  Bollinger, 
Auctions  and  Industry  Analysis 
Divisicm.  Wireless  Telecommunications 
Bureau,  Federal  Commxmicatioos 
Commissitm,  2025  M  Street,  Room  5202. 
Washington,  DC  20554.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Conmiission  before  final  action  is 
taken  in  this  proceeding.  To  file 
formally  in  this  proceeding,  pertidpants 
must  file  an  ori^nal  and  five  copies  of 
all  comments,  reply  conmients.  and 
supporting  comments.  If  participants 
want  eech  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  ten  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary. 
Federal  Commimications  Commission, 
Washington,  DC  20554.  Conmients  and 
reply  ccmiments  will  be  available  for 


public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  Qloom  239)  of  the  Fedwal 
Communications  Commission.  1919  M 
Street,  N.W.,  Washington,  DC  20554. 

ListofSabjects 

47  CFR  Parti 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFB  Part  24 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Fedenl  Commimicatioiu  Comminiao. 
William  F.  Cataa. 
Acting  Secretary. 

(FR  Doc  97-28222  Piled  10-23-97;  8:45  am] 
:fln».«i-e 


DEPARTMBIT  OF  TRANSPORTATION 


Office  of  ttw 

48CFRtaft10 

[Docket  Na  08T-M-1473;  Noioe  tT-liq 

RIN2109-AO80 

Privacy  Aol;  ImptanMntBtion 

aqbicy:  Office  of  the  Secretary.  DOT. 
action:  Notice  of  proposed  rulemaking. 


DOT  propoaes  to  amend  its 
rules  implemoiting  the  Privacy  Act  of 
1974  to  exempt  bom  certain  provisions 
of  the  Act  the  Coast  Guard's  Vessel 
Information  System.  Public  comment  is 
invited. 

DATeK  Comments  are  due  November  24. 
1997. 

:  Comments  should  be 


addressed  to  Documentary  Services 
Division.  Attention:  Docket  Section. 
Room  PL401.  Docket  OST-96-1472, 
Department  of  Transportation.  C-55. 
Washington.  DC  20590.  Any  person 
wishing  acknowledgment  that  his/her 
comments  have  been  received  should 
include  a  self-addressed  stamped 
postcard.  Comments  recnved  will  be 
available  for  public  inspection  and 
copying  in  the  Documentary  Services 
Division,  Room  FL401.  Department  of 
Transportation  Building,  400  Seventh 
Street.  SW,  Washington.  DC  from  9  AM 
to  5  PM  ET  Monday  through  Friday 
except  Federal  holidays. 
FOR  FURTHBt  MFOfMATKM  OONTACT: 
Robert  L  Ross.  Office  of  the  General 
Counsel,  C-10,  Department  of 
Transportation,  Washington.  IX  20590. 
telephone  (202)  366-9156,  FAX  (202) 
366-9170. 
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SUPPLEMENTARY  MFOfMATION: 
Background 

The  Coast  Guard's  Vessel  Information 
System  (VIS)  would  collect  manage  the 
data  needed  to  provide  a  nationwide 
pool  of  vessel  and  vessel  owner 
information  that  will  help  in 
identification  and  recovery  of  stolen 
vesseb,  and  deter  vessel  theft  and  fraud. 
Establishment  of  VIS  is  required  by 
statute.  46  U.S.C.  12501-07. 

Because  of  the  capability  to  retrieve 
information  by  the  names  or  other 
unique  identifiers  of  individuab,  VIS  is 
subject  to  the  Privacy  Act,  which  would 
impose  many  restrictions  on  the  use  and 
dissemination  of  information  in  the 
system.  However,  because  VIS  would  be 
used  for  law  enforcement  purposes,  it 
may  be  exempted  from  some  of  these 
restrictions. 

Privacy  Act  Exemption 

Under  subsection  (k)  of  the  Privacy 
Act  (5  U.S.C.  552a(k)),  qualifying 
records  may  be  exempted  from  various 
provisions  of  the  Act  Amcxig  these 
provisions  are  the  requirement  in 
subsection  (c)(3)  to  maintain  an 

accounting  of  disclosures  of  information 
from  a  system  of  records  and  make  that 
accounting  available  on  request  to  the 
record  subject;  in  subsection  (d)  to  grant 
to  a  record  subject  access  to  information 
maintained  on  him/her  under  the  Act; 
in  subsection  (e)(1)  to  maintain  only 
such  information  as  is  relevant  and 
necessary  to  accomplish  a  purpose  of 
the  agency  under  statute  or  Executive 
Order  in  subsection  (e)(4)(G).  (H),  and 
(I)  to  advise  record  subjects  of  the 
agency  procedures  to  request  if  a  system 
of  records  contains  recorids  pertaining  to 
them,  how  they  can  gain  access  to  such 
records  and  contest  their  content,  and 
the  categories  of  sources  of  such 
records:  and  in  subsection  (f)  to 
establish  rules  governing  the  procedures 
Aave. 

Under  Subsection  (kH2)  of  the  Privacy 
Act  (5  U.S.C.  552a(k){2)).  investigatory 
material  compiled  for  law  enforraraent 
purposes,  other  than  material 
encompassed  within  Subsection  (jM2). 
may  be  exempted  from  these  provisions, 
and  DOT  proposes  to  exempt  VIS 
accordingly;  however,  if  an  individual 
would  be  denied  any  right,  privilege,  or 
benefit  to  which  he/she  would 
otherwise  be  entitled  by  Federal  law.  of 
for  which  he/she  would  otherwise  be. 
eligible,  as  a  result  of  the  maintenance 
of  such  material,  such  meterial  shall  be 
provided  to  such  individual,  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 


that  the  identity  of  the  source  would  be 
held  in  confidmice. 

Anal  jrsis  of  Regulatory  Impacts 

This  amendment  is  not  a  "significant 
regulatory  action"  within  the  maaning 
of  Executive  Order  12866.  It  is  also  not 
significant  within  the  definition  in 
DOT'S  Regulatory  Policies  and 
Procedures.  49  FR  11034  (1979),  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  poUcies. 
Because  the  economic  impact  should  be 
minimal,  further  regulatory  evaluation 
is  not  necessary.  Moreover,  I  certify  that 
this  proposal  will  not  have  a  significant 
economic  impact  on  a  substanttiBl 
number  of  small  entities. 

This  prop>osal  does  not  significantly 
afiact  the  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required  imder  the  National 
Environmental  Policy  Act  of  1969.  It  has 
also  been  reviewed  under  Executive 
Order  12612,  Federalism,  and  it  has 
been  determined  that  it  does  not  have 
sufficient  implications  for  federalism  to 
warrant  preparation  of  a  Federalism 
Assessment.  This  rule  does  not  impose 
any  unfunded  mandates  as  defined  by 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Finally,  the  proposal  does  not  contain 
any  collection  of  information 
requirements,  requiring  review  under 
the  Paperworic  Reduction  Act  of  1995. 

List  of  Subjects  in  49  CFR  Part  10 

Penalties,  Privacy. 

Accordingly,  DOT  proposes  to  amend 
49  CFR  part  10  as  follows: 

PART  10— {AMENDED] 

1.  The  authtmfy  citation  to  pari  10 
would  continue  to  reed  as  follows: 

Antluritjr:  5  U.S.C.  552a;  49  U.S.C.  322. 

2.  Part  II.A  of  the  Appendix  would  be 
amended  by  republishing  the 
introductory  text  and  adding  a  new 
paragraph  15,  to  read  as  follows: 

Appendix  to  Part  10 — Exemptions 

•        •        •        *        • 

Part  n.  Specific  exemption*. 

A.  The  following  systems  of  records  are 
exempt  from  subsection  (c)(3)  (Accoimtiiig  of 
Certain  Disclosures),  (d)  (Ac(»ss  to  Records). 
(e)(4)(G).  (H).  and  (I)  (Agency  Requirements), 
and  (f)  (Agency  Rules)  of  5  U.S.C.  552a,  to 
the  extent  that  they  contain  investigatory 
material  compiled  for  law  enforcement 
purposes  in  accordance  with  5  U.S.C 
552a(kH2): 


15.  Vessel  Information  System,  maintalmd 
by  the  Operations  Systems  Center,  U.S.  Coast 
Guard  (DOT/CG  590).  The  purpose  of  this 
exemption  is  to  prevent  persons  who  are  the 
subjects  of  crimiiial  investigations  from 


learning  too  early  in  the  investigative  process 
that  they  are  subjects,  what  information  there 
is  in  Coast  Guard  61es  that  indicates  that  they 
may  have  committed  unlawful  conduct,  and 
who  provided  such  information. 
•         •         •         •         • 

Issued  in  Washington.  DC.  on  October  IS. 
1997. 

Bodoey  E.  Slfltar, 

Secretary  of  Transportation. 

(FR  Doc  97-27974  FUed  10-23^7;  8:45  am) 

SNJJNQ  OOOC  4»1»-«t-r 


DEPARTMENT  OF  THE  INTEf«OR 

FWt  and  Wlldlif*  Swvio* 

50  CFR  Part  17 

RIN1018-AE42 

Endangarad  and  ThraaHnad  WildUfa 
and  Planta;  Propoaad  Rule  To  Uat  tha 
Topaka  Shinar  aa  Endangarad 

AGBICY:  Fish  and  WUdlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

tUMMARY;  The  U.S.  Fish  and  WildUfe 
Service  (Service)  proposes  to  list  the 
Topeka  shiner  [Notropis  topeka)  as  an 
endangered  species  under  the  authority 
of  the  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.).  The  Topeka  shiner  is  a  small  fish 
presently  known  from  small  tributary 
streams  in  the  Kansas  and  Neosho  river 
basins  in  Kansas;  the  Missouri,  Grand. 
Lamine,  Chariton,  and  Des  Moines  river 
basins  in  Missouri;  the  North  Raccoon 
River  basin  in  Iowa;  the  )ames  and 
Vermillion  river  watersheds  in  South 
Dakota;  and,  the  Rock  River  watershed 
in  Minnesota.  The  Topeka  shiner  is 
threatened  by  habitat  destruction, 
degradation,  modification,  and 
fragmentation  resulting  from  siltatifm, 
reduced  water  quaUty,  tributary 
impoundment,  stream  channelization, 
and  stream  dewatering.  The  species  is 
also  impacted  by  introduced  predaceous 
fishes.  This  proposal,  if  made  final,  will 
implement  Federal  protection  provided 
by  the  Act  for  Notropis  topeka.  A 
determination  of  critical  habitat  is 
neither  beneficial  nor  prudenL 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  December 
23. 1997.  Public  hearing  requests  must 
be  received  by  December  8, 1997. 
A00RESSE8:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to:  Field  Supervisor,  Ecological  Services 
Field  Office,  315  Houston  Street.  Suite 
E,  Manhattan,  Kansas  66502.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment. 
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during  aormal  busineM  hours  at  the 

above  address. 

FOR  FURTHER  MFORMATKM  contact: 

William  H.  Gill.  Field  Supervisor,  or 

Vernon  M.  Tabor.  Pish  and  Wildlife 

Biologist,  at  the  above  address  (913/ 

539-3474). 

>TIOM: 


SUPPLBfBfTARV 
Backgrooad 

The  Topoica  shiner  was  first  described 
by  CH.  Gilbert  in  1884,  using 
specimens  captured  from  Shungaminga 
Credi.  Shawnee  County,  Kansas  (Gilbert 
1884).  The  Topeka  shiner  is  a  small, 
stout  minnow,  not  exceeding  75 
millimeters  (mm)  (3  inches  (in))  in  total 
length.  The  head  is  short  with  a  small, 
moderately  oblique  mouth.  The  eye 
diameter  is  equal  to  or  slightly  longer 
than  the  snout.  The  dorsal  fin  is  Uaga, 
with  the  height  mon  than  one  half  the 
ptedorsal  length  of  the  fish,  originating 
over  the  leading  edge  of  the  pectoral 
fins.  Dorsal  and  pelvic  fins  each  contain 
8  rays.  The  anal  and  pectoral  fins 
contain  7  and  13  rays  respectively,  and 
there  are  32  to  37  lateral  line  scales. 
Dorsally  the  body  is  olivaceous  (olive- 
green),  with  a  distinct  dark  stripe 
preceding  the  dorsal  fin.  A  dusky  stripe 
is  exhibited  along  the  entire 
longitudinal  length  of  the  lateral  line. 
The  scales  above  this  line  are  darkly 
outlined  with  pigment,  appearing  cross- 
hatched.  Below  the  lateral  line  the  body 
lacks  pigment,  appearing  silvery- white. 
A  distinct  chevron-like  spot  exists  at  the 
base  of  the  caudal  fin  (Chms  1967; 
Pflieger  1975;  Service  1993). 

The  Topeka  shiner  is  characteristic  of 
small,  low  order  (headwater),  prairie 
streams  with  high  water  quali^  and 
cool  temperatures.  These  streams 
generally  exhibit  penmnial  flow,   , 
hoMrever,  some  approach  intermittency 
"^^ng  summer.  At  times  when  surfiace 
Bow  ceases,  pool  levels  and  cool  water 
temperatures  are  maintained  by 
percolation  through  the  streaniMd, 
S{»ing  flow  and/or  groundwat«' 
mmptfft.  The  predominant  substrate 
fypaa  within  these  streams  are  clean 
gravd.  cobble  and  sand.  Howrever. 
bedrock  and  clay  hardpan  overlain  by  a 
thin  layer  of  sih  are  not  uncommoo 
(Minckley  and  Cross  1959).  Topeka 
shiners  most  often  occur  in  pool  and 
run  areas  of  streams,  seldom  being 
found  in  riffles.  They  are  pelagic  (living 
in  open  water)  in  nature,  occurring  in 
mktwMsr  and  surface  areas,  and  are 
primarily  considered  a  schooling  fish. 
OccaciooaUy.  individuals  of  this  species 
have  been  found  in  larger  streams, 
downstream  of  known  populations, 
presumably  as  migrants  (Cross  1967; 
1975;  Tabor  in  UtL  1992a). 


Data  regarding  the  food  habits  and 
reproduction  of  Topeka  shiners  are 
limited  and  detailed  reports  have  not 
been  published.  However,  Pflieger 
(Missouri  E)epartnient  of  Conservation, 
in  litt.  1992)  reports  the  species  as  a 
nektonic  (swimming  independendy  of 
currents)  insectivore.  In  a  graduate 
nsaarch  report,  Kenis  (University  of 
Kaaaas,  in  litt.  1983)  states  that  the 
species  is  primarily  a  diurnal  or  daytime 
feeder  on  insects,  writh  chironomids 
(midges),  other  dipterans  (true  flies), 
and  epbsmeropterans  (mayflies). 
making  up  the  bulk  of  the  diet 
However,  the  microcnistaceans 
cladocara  and  copapoda  (zooplanktons) 
also  contribute  significantly  to  the 
species'  diet.  The  Topeka  shiner  is 
reported  to  spawn  in  pool  habitats,  over 
green  sunfish  {Lepotnis  cyaitelluB)  and 
orangespotted  sunfish  {Lepomis 
humilis)  nests,  from  late  May  throu^ 
July  in  Missotui  and  Kansas  (Pflieger 
1975;  Kams  in  Utt.  1963).  Males  of  the 
species  are  reported  to  est^lish  small 
territories  near  these  nests.  Pflieger  {in 
litt.  1992)  states  that  the  Topeka  shiner 
is  an  obligate  spawner  on  silt-free 
sunfish  nests,  while  Crass  (Univasity  of 
Kansas,  pars.  comm.  1992)  states  that  it 
is  unlikely  that  the  species  is  solely 
reproductively  dependent  on  sunfish. 
and  suggests  that  the  species  also 
utilizes  other  silt-free  substrates  as 
spawning  sites.  Data  concerning  exact 
spawning  behavior,  larval  stages,  and 
subsequent  development  is  lacking. 
Maximum  known  longevity  for  the 
Topeka  shiner  is  three  jrears.  however, 
only  a  very  small  percent  of  each  year 
class  attains  the  third  siuuier.  Young- 
of-the-year  attain  total  lengths  of  20  mm 
to  40  mm  (.78  to  1.6  in)  age  1  fish  35 
mm  to  55  mm  (1.4  to  2.2  in),  and  age 
2  fish  47  mm  to  65  mm  (1.8  to  2.5  in) 
(Cross  and  Collins  1975;  Pflieger  1975). 

Historically,  the  Topeka  shiner  was 
widespread  and  abundant  throughout 
low  order  tributary  streams  of  the 
central  prairie  regions  of  the  United 
States.  The  Topdca  shiner's  historic 
range  includes  portions  of  Iowa.  Kansas. 
Minnesota.  Missouri.  Nehraska.  and 
South  Dakota.  Stream  basins  within  the 
range  historically  occupied  by  Topdca 
shinen  include  the  Des  Moines. 
Raccoon,  Boone.  Missouri.  Big  Sioq;x. 
Cedar.  SheU  Rock.  Rock,  and  Iowa 
basins  in  Iowa;  the  Arkansas.  Kansas, 
Big  Blue.  Saline.  Solomon.  Republicaa. 
Smoky  Hill.  Wakarusa.  Cottonwood, 
and  Blue  basins  in  Kansas;  the  Des 
Moines,  Cedar,  and  Rock  basins  in 
Minnesota;  the  Missouri,  Gomd, 
Lamina,  Chariton,  Des  Moines,  Loutre, 
Middle,  Himdred  and  Two.  and  Blue 
basins  in  Missouri;  the  Big  Blue. 


Elkhcun.  Missouri,  and  lower  Loup 
basins  in  Nebraska;  the  Big  Sioux, 
Vermillion,  and  )ame8  basins  in  South 
Dakota.  The  number  of  known 
occurrences  of  Topeka  shiners  has  been 
reduced  by  approximately  80  percent, 
with  approximatBly  50  percent  of  this 
decline  occiuring  within  the  last  25 
years.  The  species  now  primarily  exists 
as  isolated  and  fragmented  populations. 

Recent  fish  surveys  were  conducted 
across  the  Topeka  shiner's  range.  In 
Missouri,  42  of  the  72  sites  historically 
supporting  Topeka  shiners  woe 
resurveyed  in  1992.  The  species  was 
collected  at  8  of  the  42  surveyed  locales 
(Pflieger,  in  Utt.  1992).  In  1995.  the 
remaining  30  historical  sites  not 
surveyed  in  1992  and  an  additional  64 
locales,  thought  to  have  potential  to 
support  the  species,  were  sampled. 
Topeka  shiners  were  found  at  6  of  the 
30  remaining  historical  locations  and  at 
6  of  the  64  additional  sites  sampled.  In 
total,  recent  sampling  in  Missouri 
identified  Topeka  shiners  at  14  of  72  (19 
percent)  historic  localities,  and  at  20  of 
136  (15  percent)  total  sites  sampled 
(Gelwicks  and  Bruenderman  1996). 
Gelwicks  and  Bruenderman  (1996)  also 
note  that  the  species  has  apparently 
experienced  substantial  declines  in 
abundance  in  the  remaining  extant 
populations  in  Missouri,  with  the 
exception  of  Moniteeu  Creek. 

In  Iowa,  24  locales  within  4  drainages 
were  sampled  in  1994  at  or  near  sites 
from  which  the  species  was  reported 
extant  during  surveys  conducted 
between  1975  and  1985.  The  Topeka 
shiner  was  captured  at  3  of  24  sites, 
with  these  3  captures  occurring  in  the 
North  Raccoon  River  basin  (Tabor.  U.S. 
Fish  and  Wildlife  Sorvice.  in  litt.  1994). 
Menxal  (in  litt  1996)  repcrts  6 
collections  of  the  species  in  1994  and 
1995,  also  from  the  same  drainage. 

In  Kansas,  128  sites  at  or  near  nistoiic 
collection  localities  for  the  Topeka 
shiner  w»e  sampled  in  1991  and  1992, 
The  species  was  collected  at  22  of  128 
(17  percent)  sites  sampled  (Tabor,  in  litt. 
1992a;  Tabor,  in  litt.  1992b).  Extensive 
stream  surveys  completed  in  1995  and 
1996  identified  10  new  localities  for 
Topeka  shiners  and  reconfirmed  the 
species  in  a  historic  locale  where  it  was 
believed  extirpated  (Mammoliti,  in  litt. 
1996). 

In  South  Dakota,  the  species  was 
recently  captured  in  low  numbers  Ikom 
one  stream  in  the  )ames  River  basin  and 
four  streams  in  the  Vermillion  River 
basin.  (Braaten.  South  Dakota  State 
University,  in  litt.  1991;  Schumacher, 
South  Dakota  State  University,  in  Utt. 
1991). 

In  Minnesota,  14  streams  in  the  area 
likely  to  be  occu]»ed  by  Topeka  shinsw 


FedawJ  Register  /  Vol.  62,  No.  206  /  Friday,  October  24.  1997  /  Proposed  Rules  55383 


were  surveyed  over  the  past  10  years. 
The  species  was  collected  from  5  of  9 
(56  percent)  streams  with  historic 
occiinences.  and  was  not  found  in  the 
5  streams  with  no  historic  occurrences. 
These  locales  are  all  in  the  Rock  Rivw 
drainage  (Baker,  in  litt.  1996). 

In  Nebraska,  the  species  was  assimied 
extirpated  from  all  historic  locales. 
However,  in  1989  the  species  was 
discovered  in  the  upper  Loup  River 
drainage,  outside  its  former  known 
range,  where  two  specimens  were 
collected  (Michl  and  Peters  1993).  In 
1996.  a  single  specimen  was  collected 
from  a  stream  in  the  Elkhom  River 
basin,  within  the  species'  historic  range 
(Nrtnaska  Game  and  Parks  Commission, 
in  litt.  1997).  In  Nebraska,  this  was  the 
first  collection  of  a  Topeka  shiner 
within  the  known  historic  range  since 
1940.  It  is  presmtly  considered  extant  at 
these  two  localities  (Cunningham, 
University  of  Nri>raska — Qouha.  pars, 
comm.  1996). 

The  Topeka  shiner  began  to  decline 
throughout  the  central  and  western 
portions  of  the  Kansas  River  basin  in  the 
early  1900's.  Cross  and  Moss  (1987) 
report  the  species  present  at  sites  in  the 
Smoky  Hill  and  SolooKm  River 
watersheds  in  1887.  but  by  the  next 
documented  fish  siu^reys  in  1935,  tlie 
Topeka  shiner  was  absent.  The  Topeka 
shiner  was  extirpated  frtmi  the 
Wakarusa  River  watershed  during  the 
1970's  (Cross.  UnivCTsity  of  Kansas, 
pers.  comm.  1995).  The  species 
disappeared  from  the  Big  Blue  Rivar 
watershed  (Kansas  River  basin)  in 
Nebraska  after  1940  (Clausen,  Nebraska 
Game  and  Paries  Commission,  in  litt. 
1992).  The  last  record  of  the  Topeka 
shiner  from  the  Arkansas  River  rasin. 
excluding  the  Neosho  River  watershed, 
was  1891  near  Wichita.  Kansas  (Cross 
and  Moss  1967).  In  Iowa,  the  species 
was  extirpated  from  all  Missotiri  River 
tributaries  except  the  Rode  River 
watwshed  prior  to  1945.  ft  was  also 
ehminatad  from  the  Cedar  and  Shell 
Rodk  River  watersheds  prior  to  1945. 
Since  1945.  the  Topeka  shiner  has 
subsequently  been  extirpated  from  the 
Boone.  Iowa,  and  Des  Moines  drainages, 
with  the  exception  of  the  North  Raccoon 
River  %vatwshed  (Harlan  and  Speaker 
1951;  Harlan  and  Speaker  1987;  Menssl 
Iowa  State  University,  in  litt.  1980; 
Dowell.  University  of  Northern  Iowa,  in 
Utt.  1980;  Tabor  in  Utt.  1994).  In 
Missouri,  since  1940  the  species  has 
been  apparently  extirpated  from  many 
of  the  tributaries  to  the  Missouri  River 
vdiera  it  fennerly  occurred,  including 
Pttrdie  Creek.  Petite  Saline  Creek, 
Tavern  Creek,  Auxvasse  Creek,  Middle 
Rivw,  Moreau  River.  SpUce  Cieek.  Slate 
Greek.  Crooked  River,  Fishing  River, 


Shoal  Creek.  Hundred  and  Two  River, 
and  Blue  River  watersheds. 

Previous  Federal  Action 

The  Topeka  shiner  first  received 
listing  consideration  when  the  species 
was  included  in  the  Animal  Candidate 
Review  fiar  Listing  as  Endangered  or 
Threatened  Species,  as  a  category  2 
candidate  species,  published  in  the 
Federal  Register  (56  FR  58816)  on 
November  21, 1991.  In  1991,  the 
Service's  Kansas  Field  Office  began  a 
status  review  of  the  Topeka  shiner, 
including  information  gathered  frtmi 
stream  sampling  and  requests  from 
knowledgeable  individtials  and 
agencies.  Included  were  State  fish  and 
wildlife  ccHuervation  agencies.  State 
health  and  pollution  control  agencies, 
colleges  and  imiversities,  and  other 
Service  offices.  The  So-vice 
subsequently  prepared  a  status  report  oo 
this  species  dated  February  16. 1993 
(Service  1993).  In  the  November  15, 
1994.  Animal  Candidate  Review  for 
Listing  as  Endangered  or  Threatened 
Species,  published  in  the  Federal 
lUpatar  (59  FR  58999).  the  Topeka 
shiner  was  reclassified  as  a  category  1 
candidate  species.  Category  1 
candidates  comprised  taxa  for  which  the 
Service  had  subetantial  infbnnation  on 
biological  vulnerability  and  threats  to 
support  proposals  to  list  the  taxa  as 
endangered  or  threatened.  The  Service 
has  since  discontinued  the  category 
designations  far  candidates  and  has 
established  a  new  policy  on  the 
definition  of  candidate  species  (formerly 
category  1  candidates).  In  the  February 
28, 1996.  Review  of  Plant  and  Animal 
Taxa  That  Are  Candidates  for  Listing  as 
Endangered  or  Threstoied  Species, 
publi^ed  in  the  Federal  ■■gj^— •  (61 
FR  7596),  the  Topedca  shiner  was 
reclassified  as  a  candidate  species. 
Candidate  species  are  those  species  far 
fi^ch  the  Service  has  on  file  sufficient 
infbnnatioa  on  biological  vulnerability 
and  threats  to  support  issuance  of  a 
proposed  rule  to  1^  as  endangered  or 
threatened  species. 

Snmmaiy  of  Fadon  ABttting  Aa 
^wdes 

Section  4(a)(1)  of  the  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisioos  of  the  Act  set  forth  the 
procedures  for  adding  ^Mcies  to  the 
Federal  "List  of  Endangered  and 
Threatened  Wildlife  and  Plants."  A 
species  may  be  determined  to  be  an 
mdangered  or  threatened  species  due  to 
one  or  more  of  the  five  fectcHS  described 
in  Secti(Hi  4(a)(1).  These  factors  and 
their  application  to  tibe  Topdka  shiner 


{Notropis  topeka)  throughout  the 
qpedes  range  are  as  follows: 

A.  Th*  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  Once 
abimdant  and  widely  distributed 
throughout  the  central  Great  Plains  and 
western  tallgrass  prairie  regions,  the 
Topdca  shiner  now  inhabits  less  than  10 
percent  of  its  orimnal  geographic  range. 
The  action  most  ukely  impacting  the 
species  to  the  greatest  degree  in  the  past 
is  sedimentatiim  and  eutrophication 
resulting  from  intensive  agricultural 
development.  Most  poptilations  of 
Topeka  shiners  occiirring  west  of  the 
Flint  Ifills  region  of  Kansas  are  believed 
to  have  been  extirpated  priw  to  1935 
(Cross  and  Moss  1987).  Minckley  and 
Cross  (1959)  report  that  watersheds  with 
hi^  levels  of  cultivation,  and 
siusequent  siltatioo,  and  domestic 
pollution  are  unsuitable  for  the  qjedes. 
These  streams  often  cease  to  flow  and 
become  warm  and  muddy  during  the 
summer  months.  Cross  (1970)  indicates 
XiuA  some  of  the  areas  where  depletian 
of  the  species  has  occurred  also 
coincide  with  arses  having  poor 
equifers.  Pflieger  (1975)  reports  that 
inaeesed  siltatian  as  a  result  of 
intensive  cultivation  may  have  reduced 
the  amount  of  Topeka  shiner  hi^tat  in         « 
Missouri.  Pflieger  [in  UtL  1991)  also 
reports  that  a  known  population  of  the 
spedos  in  Boone  Coimty,  Missouri  was 
extirpated  between  1970  and  1976, 
presumably  due  to  increesed  turtridity 
and  nutrient  enridmient  resulting  frvon 
urbanization  and  highway  construction. 
Feedlot  operations  on  or  neer  streems 
are  also  known  to  impact  jsairie  fishes 
due  to  organic  input  resuhing  in 
eutrophication  [Cross  and  Braasch 
1968). 

The  species  was  historically  known 
from  open  pools  of  small  prairie  streems 
with  cool,  cleer  water.  Muiy  streems  of 
this  nature  reportedly  existed 
throughout  the  geognj^c  range  of  the 
Topeka  shiner  "prior  to  the  plowing  of 
the  inairie  sod"  (Cross  1967).  These 
conditions  ccmtinue  to  exist  in  many  of 
the  streems  in  the  Flint  Hills  region  of 
Kansas,  primarily  due  to  shallow,  rocky 
soils  with  niunerous  limestone 
exposures  imhidi  prevent  cultivation. 
This  is  in  contrast  to  the  perturbetion  of 
the  natural  fish  faunas  and  their 
essodated  habitats  in  prairie  arees  more 
suitable  to  intensive  rowoop 
agriculture,  which  is  chancteristic  of 
the  vast  majority  of  the  natural  range  of 
the  spedes  (Menael  et  eL  1084).  Menzal 
et  aL  (1984)  also  notes  aooelertted  rates 
of  soil  erosion  and  instream  deposition 
of  fluvium  (deposits  caused  by  the 
action  of  flowing  water)  throughout 
many  Uamm  prairie  streems  in  Iowa, 
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encompassed  by  the  former  range  of  the 
species.  Today,  outside  the  Flint  Hills 
region  of  Kansas,  only  a  few,  small 
isolated  areas  not  severely  impacted,  or 
impacted  to  an  extent  within  the 
tolerance  of  the  species,  continue  to 
exist. 

Mainstem  reservoir  development, 
tributary  impoundment,  and 
channelization  have  also  impacted  the 
species  in  some  areas.  Populations 
located  within  small  tributary  streams 
upstream  from  both  mainstem  and 
tributary  impoundments  attempt  to 
utilize  these  water  bodies  as  refugaa 
from  drying  streams  during  periods  of 
drought.  During  this  time,  the 
populations  are  subject  to  predation  by 
larger  predatory  fish  inhabiting  the 
impounded  water  bodies.  In  unaltered 
systems,  fish  move  downstream  during 
drought  to  find  suitable  habitat.  Deacon 
(1961)  reports  fishes  characteristic  of  the 
small  and  mid-sized  tributaries  of  the 
Neotho  and  Maiais  dee  Cygnes  rivefs' 
watersheds  occuiied  in  tfaft  maiiMlaaa 
following  several  years  of  pralnolMl 
drought  in  the  mid-1950's.  Tributary 
dams  also  serve  to  block  migradon  of 
fishes  upstream  following  drought. 
efEectively  prohibiting  recolonization  of 
upctnam  reaches. 

Smmtl  recendy  extant  populations 
have  been  extirpated  from  tributaries  to 
Tuttle  Creek  and  Clinton  reaervoirs, 
both  ■»»«Ti**«>i"  impoundments  in  the 
Kmaaa  River  besin  of  eastern  Kansas. 
The  species  continues  to  exist  in  two 
tributaries  to  Tuttle  Creek  Reservoir, 
however,  during  sampling  on  one  of 
thaae  atreams  in  1994  only  a  single 
Topaka  shiner  was  captured.  All 
populations  within  the  Wakarusa  River 
watershed  (Clinton  Reservoir)  are 
believed  extirpated.  Clinton  Reservoir's 
completion  coincided  virith  large  scale 
development  of  tributary 
impoundments  throughout  the 
Wakarusa's  upper  besin  which  may 
have  compounded  impacts  to  the 
spades.  Lay  her  (1993)  reports  the 
extirpation  of  Topeka  shiners  from  a 
stream  following  construction  of  a 
single  tributary  impoundment  in  Chase 
County,  Kansas.  Layher  reported  that 
the  species  had  disappeared  both 
upstraam  and  downstream  of  the  dam 
ate.  Hid  noted  significant  habitat 
changaa  below  the  impoundment 
PBhpr  [in  UtL  1992)  reports  that  an 
ri>undant  population  of  the  species  in 
Missouri  was  extirpated  followring 
construction  of  an  impoundment.  This 
population,  located  downstream  from 
the  dam  site,  was  not  present  when 
revisited  several  ]rears  after 
construction.  The  habitat  had  changed 
from  clear  rocky  pools,  to  pools  filled 
with  gravel,  layered  over  l^  silt  and 


choked  with  filamentous  algae.  Pflieger 
further  reports  that  "the  SCS  (Soil 
Conservation  Swvice)  reservoir  has 

Erofoundly  altered  the  hydrology  and 
iota  c^this  stream  by  eliminating  the 
scouring  floods  that  formerly  created 
pool  habitat  and  maintained  the  rocky, 
silt-free  substrate."  During  1994 
sampling  efforts  in  southeast  loMra,  a 
stream  with  recent  records  of  the 
species  was  found  to  have  been 
impacted  by  the  construction  of 
multiple  impoundments  throughout  its 
upper  reaches  and  tributaries.  No 
Topeka  shiners  were  captured  (Tabor  in 
Utt.  1994).  Impoimdment  of  prairie 
streams  has  also  resulted  in  the 
documented  extirpation  of  other  prairie 
stream  minnow  species  (Winston  et  al. 
1991). 

In  Kansas,  substantial  tributary 
impoundment  is  occurring  throughout 
the  Flint  Hills  region,  threatening 
Topeka  shiners  In  these  locales.  As  of 
1993, 46  tributary  impoundments  had 
been  completed  in  or  near  habitat  for 
the  Topeka  shiner  in  the  Cottonwood 
River  basin,  with  an  additional  115 
planned  for  construction  (Service  in  UtL 
1993).  Presently  in  the  N4ill  Creek 
watershed,  the  largest  remaining 
complex  of  habitat  for  the  species,  16 
dams  have  been  completed,  with  an 
additional  48  planned  (Himd,  Mill 
Creek  WaterslMd  District,  pers.  comm. 
1997;  State  Conservation  Commission  of 
Kansas,  in  Utt.  1992).  Dam  construction 
is  also  a  threat  to  the  species  throughout 
the  rest  of  the  species'  range,  but  to  a 
lower  degree  due  to  lass  immediate  and 
intensive  development 

Stream  channelization  has  also 
occurred  throughout  much  of  the 
Topeka  shiner's  range.  Channelization 
negatively  impacts  many  aquatic 
species.  Including  the  Topeka  shiner,  by 
eliminating  and  degrading  instream 
habitat  types,  altering  the  natural 
hydrography  (physical  characteristics  of 
surface  waters),  and  by  changing  water 
quality  (Simpson  et  al.  1982).  Intensive 
channelization  of  low  order  streams 
throughout  the  species'  Iowa  and 
Minnesota  range  is  suspect  in  the 
species'  drastic  decline  in  these  areas. 
Menzel  (in  Utt.  1980)  reports  the 
extirpation  of  Topeka  shiners  from 
previous  collection  sites  following 
stream  channelization  projects  in  fowa. 
During  1994  status  surveys  across  this 
portion  of  the  range,  most  streams  were 
fotmd  to  have  been  severely  altered 
from  natxiral  conditions  (Tabor  in  Utt. 
1994).  Changes  included  elimination  of 
pool  habitats,  instream  debris,  and 
woody  riparian  vegetation.  Watn 
velocities  were  consistenUy  high 
throu^out  the  channel  and  deep  silt 
was  the  dominant  substrate.  It  is 


suspected  that  the  Topeka  shiner  is  an 
obligate  spawner  on  sunfish  [Lepoaiis 
spp.)  nests  (Pflieger  in  UU.  1992)  or 
other  silt-free  substrates,  but  no  simfish 
were  captured,  nor  suitable  sunfish 
spawning  habitat  observed  in  these 
chaimelized  streams.  At  Iowa  site*  • 
where  Topeka  shiners  were  captured, 
streams  were  not  intensively 
channelized  and  many  natural 
conditions  persisted. 

Intensive  land-use  practices, 
dewatering  of  streams,  and  continuing 
tributary  impoundment  and 
channelization  represent  the  greatest 
existing  threats  to  the  Topeka  shiner. 
Grazing  of  riparian  zones  and  the 
removal  of  riparian  vegetation  to 
increase  tillable  acreage  greedy 
diminish  a  watershed's  ability  to  filter 
sediments,  organic  wastes  and  other 
impurities  from  the  stream  system 
(Manci  1989).  Irrigation  draw-doMm  of 
groundwater  levels  affect  siuface  and 
subsurface  flows  which  can  impact  the 
species.  At  present,  both  Federal  and 
State  planning  hx  developmeat  of .  - 
watershed  impoundments  and 
channelization  continue  in  areas  with 
populations  of  Topwka  shiners.  Several 
impoundments  are  planned  for 
construction  on  streams  with  abundant 
numbers  of  the  species.  Portions  of 
these  stream  reaches  will  be  inundated 
by  the  permanent  pools  of  the 
reservoin.  imperiling  the  species'  future 
existence  in  these  Iodides.  Prior  to  the 
planning  of  the  impoundments,  these 
populations  of  Topeka  shiners  were 
coiuidned  to  be  the  most  stable  range- 
wide,  due  to  their  occurrence  in 
watersheds  dominated  by  high  quality 
prairie  with  generally  very  good  grazing 
management  and  land  stewardship. 

B.  dvenitilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Some  collecting  of  Topeka 
shiners  by  Individuals  for  use  as  bait 
fish  and  display  in  home  aquaria  does 
occur.  However,  overutilization  is  not 
thought  to  currentiy  contribute  to  the 
declkie  of  the  Topdta  shiner. 

C.  Disease  or  predation.  There  have 
been  no  studies  conducted  on  the 
impacts  of  disease  or  predation  upon 
the  Topeka  shiner,  therefore,  the 
significance  of  such  threats  to  the 
species  is  presenUy  unknown.  Disease  is 
not  likely  to  be  a  significant  threat 
except  under  certain  habitat  conditions, 
such  as  crowding  during  periods  of 
reduced  flows,  or  episodes  of  poor  water 
quality,  such  as  low  dissolved  oxygen  or 
elevated  nutrient  levels.  During  these 
events,  stress  reduces  resistance  to 
pathogens  and  disease  outbreaks  may 
occur.  Parasites,  bacteria,  and  viral 
agents  are  generally  the  most  common 
causes  of  mortality.  Lesions  caused  by 
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injuries,  bacterial  infections,  and 
parasites  often  become  the  sites  of 
secondary  fungal  infections.  However, 
Topeka  shiners  cl^)tured  from  a 
Missouri  stream  in  1996  were 
discovered  to  be  afflicted  with  scoliosis, 
a  condition  of  deformity  affecting  the 
vertebrae.  Scoliosis  can  result  from 
contact  with  environmental 
contaminants,  or  severely  reduced 
genetic  variability  resulting  from 
geographic  isolation.  No  caxisal  factcM- 
for  this  occurrence  has  been  identified. 

The  green  stmfish  [Lepomis  cyanellus) 
is  the  most  common  predator  typical  of 
Topeka  shiner  habitat  throughout  its 
range.  The  spotted  bass  (Micropterua 
punctulatus)  and  largemouth  bass  (M. 
salmoides)  are  also  naturally  occurring 
predators  of  the  Topeka  shinw  in 
p(»tions  of  its  range  but  to  a  much  lower 
degree  due  to  minimal  habitat  overlap. 
These  bass  species  typically  occur  in 
only  the  downstream  extremes  of 
Topdca  shiner  habitat  The  construction 
of  impoundments  on  streams  with 
Topeka  shiners  and  the  subsequent 
introduction  of  piscivorous  (fish  eating) 
fish  species  not  typically  found  in 
headwater  habitats,  such  as  largemouth 
bass,  crappie  [Pomoxis  spp.),  white  bass 
{MoTone  chrysops),  northern  pike  {Esox 
lucius),  and  channel  catfish  [Ictalurus 
punctatus),  may  affoct  the  species 
during  drought  or  periods  of  low  flows 
wdien  Topeka  shinen  seek  refuge  in  the 
impoimdments  or  permanent  stream 
pools  now  occupied  by  these  introduced 
fishes.  The  most  common  fishes 
captured  in  streams  direcUy  upstream 
and  downstream  of  tributa^ 
impoundments  in  Kansas  are 
largemouth  bass,  crappie.  and  bluegiU 
{Lepomis  mociochirus),  and  these 
species  are  often  captured  to  the 
exclusion  of  cjrprinids,  including 
Topeka  shinv  (Mammoliti,  Kansas 
Department  of  Wildlife  and  Parks,  pers. 
comm.,  1997).  Tabor  [in  Utt.  1994) 
captured  only  largemouth  bass  from  a 
stream  segmented  by  numerous  dams  in 
Iowa.  A  cooperative  report  completed 
by  the  Soil  Conservation  Service  and 
Kansas  Department  of  Health  and 
Enviroiunent  (1981)  on  the  effects  of 
watershed  impoundments  on  Kansas 
streams  states  that  predacious  game 
fishes  increased  in  abimdance,  and 
several  minnow  species,  including  the 
Topeka  shiner,  decreased  in  abundance 
upstream  and  downstream  from  dam 
sites  following  impoundment  While  the 
extent  of  predation  is  undocumented, 
known  populations  have  apparendy 
been  extirpated  in  the  time  period 
injmediately  following  impoundment  of 
several  fow  order  streams  (Layher  1993; 
Pfli^er,  in  UtL  1992;  Tabor,  in  UtL 


1992b).  Tofwka  shiners  were  alae 
reportedly  extirpated  from  a  small 
impoundment  previously  lacking 
largemouth  bass,  following  stocldng  of 
largemouth  bass  (Prophet  et  al.  1981). 
Extirpation  of  the  Topeka  shiner  from 
small,  direct  tributary  streams  to  large 
mainstem  impoundments  has  also  been 
documented.  These  extirpations 
presumably  occurred  in  part  due  to 
predation  by  introduced  piscivorous 
fishes  during  drought  and  low  flow 
periods  when  Topeka  shiners  seek 
refuge  in  permanent  water  downstream 
from  their  typical  headwater  habitats 
(Service  1993). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  In  Kansas,  the 
Topeika  shiner  is  listed  as  "species  in 
need  of  conservation,"  under  the  Kansas 
Nongjame  and  Endangered  Species 
Conservation  Act  of  1975.  This  status 

Erohibits  the  direct  taking  of  specimens 
ut  does  not  protect  habitat  or  give 
opportunity  to  review  actions  or 
projects  which  may  aSact  the  species  in 
Kansas.  Under  Missouri  law,  the  species 
is  listed  as  endangered.  This  status 
prohibits  direct  taking  of  specimens  and 
provides  a  limited  review  {irocess  to 
suggest  remediation  for  acticms 
potentially  impacting  the  species' 
habitat  Minnesota,  Nebraska,  and  South 
Dakota  consider  it  a  species  of  concern, 
with  no  legal  protection.  In  Iowa,  the 
species  has  no  legal  status. 

At  present,  only  Missouri  provides 
statutory  protection  for  both  the  species 
and  its  hs^itat  No  significant 
protections  exist  for  the  Topeka  shiner 
and  its  habitat  in  the  other  states 
wncompasaing  its  range.  Listing  under 
the  Act  would  provide  significant 
protection  against  taking  of  the  species, 
ensure  coordinated  review  of  Federal 
actions  which  may  affect  its  habitat,  and 
encourage  proactive  management 
throughout  its  range. 

E.  Other  natural  and  manmade 
factors  affocting  its  continued  existence. 
In  the  species'  Missouri  range,  possible 
interspecific  competition  between  the 
Topeka  shiner  and  the  introduced 
blackstripe  topminnow  [Fundulus 
notatus)  has  been  suggested  (Pflieger,  in 
Utt.  1992).  The  absence  of  the  Topeka 
shiner  from  suitable  habitat,  with 
blackstripe  topminnow  present  has  also 
been  observed  in  Kansas  (Mammoliti. 
pen.  comm.  1997).  Both  species  are 
ndrtonic  insectivores  utilizing  similar 
pool  habitat  At  present,  the  extent  of 
possible  competition  between  these 
species  is  undocxunented.  In  degraded 
or  suboptimal  habitat  conditions  where 
Topeka  shinera  persist  competition  by 
species  more  tolerant  to  these 
conditions,  such  as  red  shiner 


[Cyprinella  hitrensis},  may  negativaly 
afbct  the  species. 

The  Swrioe  has  carefully  nnaoisnd  the 
best  scientific  and  commercial 
information  available  regarding  the  past. 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Topeka 
shiner  as  endangered.  Endangered 
status,  which  means  that  the  species  is 
in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  its  range,  is 
appropriate  for  the  Topeka  shiner 
because  of  its  significandy  reduced 
range,  including  the  apparent 
extirpation  of  the  species  throughout 
most  of  its  historic  range.  Threatened 
status  does  not  appear  appropriate 
considering  the  extmt  of  the  species' 
population  decline  and  the  vulnenbility 
of  the  rwnaining  populations. 

Critical  HdUtat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
fiaatures  (I)  essmtial  to  the  conservation 
of  the  species  and  (U)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geograpldc  areas  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  deteimination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  undo'  the  Act  is  no  loogar 
necessary. 

Section  4(aX3)  of  the  Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  Topeka  shiner  at  this 
time.  The  Service's  regulations  (50  CFR 
424.12(aXl^8tate  that  a  designation  of 
critical  haouat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist— (1)  The  s]}ecies  is  threatened  by 
taking  or  other  hiunan  activity,  and 
iden^cation  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  (v  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Section  7  of  the  Act  requires  that 
Federal  agencies  refrain  from 
contributiitg  to  the  destructian  or 
adverse  modification  of  critical  habitat 
in  any  action  authorized,  funded  or 


^^*ff^ 


55388  Fedaral  RagistBr  /  Vol.  62.  No.  206  /  Friday.  October  24.  1997  /  Proposed  Rules 


carried  out  by  such  agency  (agency 
action).  This  requirement  is  in  addition 
to  tlw  section  7  prohibition  against 
|wtf  diipng  the  continued  existence  of 
a  listed  species,  and  it  is  the  only 
mandatory  legal  consequence  of  a 
critical  habitat  designation. 
Implementing  regulations  (50  CFR  part 
402)  define  "jeopardize  the  continuing 
existence  of  and  "destruction  or 
adverse  modification  of  in  very  similar 
tenns.  To  ieopardize  the  continuing 
existence  of  a  species  means  to  engage 
in  an  action  "that  reasonably  would  be 
expected  to  reduce  appreciably  the 
liloBlihood  of  both  the  survival  and 
recovery  of  a  listed  species." 
Destruction  or  adverse  modification  of 
habitat  means  an  "alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species."  Common 
to  both  definitions  is  an  appreciable 
detrimental  offset  to  both  the  survival 
and  the  recovery  of  a  listed  species.  In 
the  case  of  adverse  modification  of 
critical  halritat,  the  siu^val  and 
recovery  of  the  species  has  been 
significantly  diminished  by  reducing 
the  value  to  the  species'  designated 
critical  habitat.  Thus,  actions  satisfying 
the  standard  for  adverse  modification 
also  jeopardize  the  continued  existence 
of  the  species  concerned. 

Many  activities  that  pose  threats  to 
the  continued  existence  of  the  Topeka 
shiner  are  funded,  permitted,  or  carried 
out  by  Federal  agencies  (e.g., 
channelization,  impoundment,  dredge 
and  fill,  and  other  stream  and  wetiand 
modification  projects).  Programs  that 
result  in  these  activities  in  Topeka 
shiner  habitat  are  most  often  regulated 
by  the  U.S.  Army  Corps  of  Engineers 
and  the  U.S.  Department  of  Agriculture, 
Natural  Resources  Conservation  Service, 
under  a  variety  of  authcmties,  and  are 
thus  subject  to  section  7  consultation 
under  the  Act.  In  areas  where  suitable 
habitat  exists  within  the  historical  range 
of  the  Topeka  shiner,  but  the  species  is 
not  present,  the  section  7  process  would 
still  allow  for  the  jeopardy  threshold  to 
be  reacdied.  Considerations  in  such 
cases  would  include,  but  no^||e 
restricted  to,  proximity  to  extant 
populations  and  areas  essential  for  the 
recovery  of  the  species.  As  explained 
above,  designation  of  critical  habitat 
would  not  provide  any  additional 
protection  to  the  species  beyond  those 
already  provided  by  listing  the  species. 

Other  State  or  pnvate  actions 
resulting  in  "take"  of  Topeka  shiners 
would  be  prohibited  by  section  9  of  the 
Act,  and  remediation  of  those  potential 
threats  would  not  be  significanUy 
advanced  by  designation  of  critical 
habitat 


Recovery  activities  to  assist 
landowners  in  mAJntnining  or 
improving  the  habitat  quality  of  their 
streams  or  otherwise  addressing  Imown 
threats  to  Topeka  shiners  would  not 
benefit  from  a  designation  of  critical 
habitat.  However,  such  conservation 
and  recovery  actions  could  be 
significantly  impaired  by  public 
apprehension  or  misunderstanding  of  a 
critical  habitat  designation. 

Intentional  taking  of  the  Topeka 
shiner  is  not  known  to  be  a  problem. 
The  Topeka  shiner  is  found  in  very 
specialized,  easily  accessible  and 
identifiable  habitat  characterized  by 
small  volumes  of  flow.  It  is  possible  that 
a  local  population  could  be 
intentionally  eliminated.  Publication  of 
maps  providing  its  precise  locations  and 
descriptions  of  critical  habitat,  as 
required  for  the  designation  of  critical 
habitat,  would  reasonably  be  expected 
to  increase  the  degree  of  threat  to  the 
species,  increase  the  difficulties  of 
enforcement,  and  could  further 
contribute  to  the  decline  of  the  Topeka 
shiner. 

In  light  of  the  above,  the  Service 
concludes  that  designation  of  critical 
habitat  would  not  be  beileficial  to  the 
species  and  could  increase  the  degree  of 
threat  to  the  species  bom  taking. 
Therefore,  designation  of  critical  habitat 
for  the  Topeka  shiner  is  neither 
beneficial  nor  prudent. 

Available  CooaervalioB  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listad  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Fedraal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  spec,  as 


proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat  If  a  species  is 
listed  subsequenUy,  section  7(aK2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  cany 
out  are  not  likely  to  jeopardize  the 
contintied  existence  of  the  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  afEact  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

A  number  of  Federal  agencies  have 
jurisdiction  and  responsibilities 
potentially  affecting  the  Topeka  shiner, 
and  section  7  consultation  may  be 
required  in  a  number  of  instances. 
Federal  involvement  is  expected  to 
include  the  Corps  of  Engineers 
throughout  the  species'  range  in  the 
administration  of  Section  404  of  the 
Qean  Water  Act.  The  U.S. 
Environmental  Protection  Agency  will 
consider  the  Topeka  shiner  in  the 
registration  of  pesticides,  adoption  of 
watCT  quality  criteria,  and  other 
pollution  control  programs.  The  U.S. 
Department  of  Transportation,  Federal 
Highway  Administration,  Mfill  consider 
the  effects  of  bridge  and  road 
construction  at  locations  where  known 
habitat  may  be  impacted.  The  U.S. 
Department  of  Agriculture,  Natural 
Resources  Conservation  Service  and 
Farm  Service  Agency,  will  need  to 
consider  the  effects  of  structures  and 
channelization  projects  installed  under 
the  Watershed  Protection  and  Flood 
Prevention  Act,  (16  U.S.C.  1001-1009. 
Chapter  18;  Pub.L.  83-566,  August  4, 
1954,  c  656,  §  1,  68  Stat.  666;  as 
amended),  "Farm  Bill"  programs,  and 
other  activities  which  may  impact  water 
quality,  quantity,  or  timing  of  flows.  The 
Federal  Ener^sy  Regulatory  Commission 
will  considei  potential  impacts  to  the 
Topeka  shiner  and  its  habitat  residting 
from  gas  pipeline  construction  over      « 
streams  and  from  hydroelectric 
development 

Private  actions,  that  are  not  federally 
funded  or  permitted,  undertaken  within 
or  near  habitat  occupied  by  Topeka 
shiners,  would  not  be  subject  to  the 
regulations  as  stated  above  in  section  7 
of  the  Act  Some  examples  of  private 
actions  not  subject  to  section  7 
consultation  include,  but  are  not  limited 
to:  hrming  and  ranching  practices, 
construction  of  private  stock  watering 
ponds  on  normally  dry  channels,  and 
fuelwood  harvest  However,  private 
actions  that  result  in  "tsike"  of  Topeka 
shiners,  as  discussed  below,  would  be 
prohibited  by  section  9  of  the  Act.        > 

The  Act  and  its  implementing 
r^ulations  set  forth  a  series  of  general 


Federal  Regi«ter  /  Vol.  62,  No.  206  /  Friday,  October  24,  1997  /  Propoged  Rules  55387 


pn^bitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21, 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
Stetes  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
or  collect;  or  to  attempt  any  of  these), 
import  or  export,  ship  in  interstete 
commerce  in  the  coiirse  of  commercial 
activity,  or  sell  or  offisr  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  species  that  has  been  taken 
Illegally.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  drcumstanoes. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

Requests  for  copies  of  the  regulations 
regarding  listed  wildlife  and  inquiries 
about  prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486,  Denver  Federal 
Center.  Denver,  Colorado  80225  (303/ 
236-8189)  or  fex  (303/236-0027^ 

It  is  the  policy  of  the  Service  to 
idmtify,  to  the  extent  kno%vn  at  the  time 
a  species  is  listed,  specified  activities 
that  will  and  will  not  be  considered 
likely  to  resiilt  in  violation  of  section  9 
of  the  Act  The  intent  of  this  poUcy  is 
to  increase  public  awareness  of  the 
effect  of  the  listing  on  ongoing  and 
likely  activities  within  a  species'  range. 
The  Service  believes  the  actions  listed 
below  would  not  result  in  a  violation  of 
section  9. 

(1)  Grazing  within  watersheds  at 
levels  consistent  with  the  long  t«m 
management  of  the  range  or  prairie 
ecosystem,  thus  precluding  water 
quality  and  stream  habitet  degradation, 
except  where  the  Service  has 
determined  that  such  activity  would 
negatively  impact  the  species; 

(2)  Cropping  within  stream  corridors 
where  steble  riparian  vegetation  bu^rs 
exist,  with  the  buffers  serving  as 
filtering  mechanisms  for  non-point 
source  runoff,  decreasing  sediment, 
nutrient  and  pesticide  input  into 
streams,  except  where  the  Service  has 
determined  that  such  activity  would 
negatively  impact  the  species; 

(3)  Construction  of  small  stock 
watering  ponds  in  upland  areas  on 
normally  dry  drainage;  and 


(4)  Prescribed  bums  at  levels 
consistent  with  the  long-term 
management  of  the  range  or  prairie 
ecosystem,  except  where  the  Service  has 
determined  that  such  activity  would 
negatively  impact  the  species. 

The  Service  believes  that  the  actions 
listed  below  may  result  in  a  violation  of 
section  9;  however,  possible  violations 
are  not  limited  to  these  actions  alone: 

(1)  Unauthorized  collecting  cv 
handling  of  the  species; 

(2)  Destruction  or  alteration  of  the 
species'  habitet  (i.e.,  actions  that  change 
water  quality,  quantity,  and/or  timing  of 
flows;  dredging  or  other  physical 
modifications  that  impact  instream 
habitet; 

(3)  The  introductian  of  nonnative 

(4)  Use  of  fertilizers  or  pesticides 
inconsistent  with  approved  labeling  and 
application  procedures;  and 

(5)  Contamination  of  soil,  streams,  or 
groundwater  by  spills,  discharges,  or 
dimiping  of  chemicals,  silt,  or  other 
pollutants. 

Questions  regarding  whether  a 
specified  activity  will  constitute  a 
violation  of  section  9  should  be  directed 
to  the  Field  Supervisor  of  the  Sovice's 
Manhattan,  Kansas  Field  office  (see 
section). 


Public  Cniunents  SoUdtad 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  acciuate  and  as  effective  as 
possible.  Therefore,  comments  or         ^ 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Commente  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  date  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitet  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species;  and 

(4)  Current  or  plaimed  activities  in  the 
subject  area  and  their  possible  impacts 
on  the  species. 

Final  promulgation  of  the 
regulation(s)  on  this  species  will  take 
into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service,  and  such  communications 
may  lead  to  a  final  regulation  thai 
difins  from  this  proposal. 


The  Endangeitd  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 
the  publication  of  the  proposal  in  the 
Federal  Register.  Such  requests  must  be 
made  in  writing  and  addressed  to  Field 
Supervisor,  Manhattan,  Kansas  (see 
ADDRESSES  section). 

National  Enyironmental  Policy  Act 

Tlie  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Enviroomental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  %vith  regulations 
adopted  pursxiant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Fednral  ] 
on  October  25, 1983  (48  FR  49244). 

Required  Detenninatkm 

The  Service  has  examined  the 
regulation  under  the  Paperwork 
ReductioD  Act  of  1995  uul  found  it  to 
contain  no  information  ooUection 
requirements. 

Reiaeuces  Qted 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Manhattan. 
Kansas  Field  Office  (See  ADOnCBBIM 
section). 

Airtkor 

The  primary  author  of  this  proposed 
rule  is  Vomon  M.  Tabor.  U.S.  Bui  and 
Wildlife  Service  (see  AOORESSES 
section). 

List  orSabfeds  in  SO  CFR  Part  17 

Endangered  and  threatened  species, 
Exporte.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regtdation  Promnlgatian 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  tiUe  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  dtetion  (at  pert  17 
ctmtlnues  to  reed  as  follows: 

Anlherily:  16  U.S.C  1361-1407;  16  U.S.C 
1S31-1S44: 16  U.S.C  4201-4245;  Pub.  L  9»- 
625, 100  Stat  3500;  imless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetic^ 
order  under  "FISHES,"  to  the  List  of 
Endangered  and  Threatened  Wildlife: 
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StMnef.  Topaloi 
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U.SA  (KS.iA.MN. 
MO.  E.SO). 


Eftfra. 


Dated:  October  2. 1M7 
iMteWipupiHOMfc. 
Qtrector.  Fiah  and  Wildlife  Serrica. 
[FR  Doc.  97-28231  Filod  10-23-87;  8:45  am] 


Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottter  than  rules  or     . 
proposed  rules  that  are  applicabie  to  the 
pulilc.  Notices  of  hearings  and  inveatigetiong, 
camimtlee  mootings,  agertcy  decisions  arxl 
ruings.  delegalions  of  authority,  Ming  of 
petitions  and  applicalions  artd  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 


DB>ARTMBIT  OF  AGRICULTURE 


RMfUMt  for  Revision  of  oCiifrsntty 
Approved  Infoi'iiuNluii  Collection 

MBKT:  Fann  Service  Agency.  USOA. 
ACTION:  Notice  and  request  for 
comments. 


In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
nodce  announces  the  intent  of  the  Farm 
Service  Agency  (FSA)  to  revise  the 
infiwination  collection  currently 
approved  for  a  form  used  in  support  of 
the  FSA  Farm  Loan  Program  (FIP).  The 
form  has  been  amended  to  adapt  it  for 
additional  uses  in  the  servicing  of  loans, 
resulting  in  its  name  being  changed  and 
an  increase  in  burden  hours. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  November  24, 
1997  to  be  assured  consideration. 
AOOmONAL  wroilAHON:  Phillip  Elder, 
Senior  Loan  Officer,  USDA,  FSA,  Farm 
Loan  Programs.  Loan  Servicing 
Division.  1400  Independmice  Avenue, 
SW,  STOP  0523,  Washington,  D.C 
20013-0523;  telephone  (202)  690-4012; 
electronic  null: 
pelderOwdc.fiM.usda.gov. 


SUPPI^IBfTAflV 


.TKM: 


Tith:  Form  FSA  440-32.  "VoificatiaD 
of  Debts  and  Assets". 

OMB  Control  Number:  0560-0166. 

Bxpiration  Date  of  Approval: 
September  30, 1999. 

Type  of  Request:  Revision  of 
Cuirmtly  Approved  Infbnnation 
Collection. 

Abstract:  The  infbnnation  obtained  on 
this  form  is  necessary  to  ensure  the 
accuracy  of  information  obtained  in 
connection  with  applications  for  FSA 
direct  loan  aaaistanre.  It  is  used  to  verify 
debt  information  provided  by  applicants 
in  order  to  determine  their  suitability 
for  an  Operating  Loan,  Farm  Ownenhip 
Loan  or  Emergency  Loan.  Additionally. 


the  form  has  been  revised  to  allow  its 
use  by  the  Agency  to  verify  assets  of 
borrowers  that  have  requested 
settiement  of  their  debts  through 
cancellation,  adjustment  or 
compromise. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  15  minutes  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  far 
profit  and  fiums. 

Estimated  Number  of  Respondents: 
17.335. 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Burden  oa 
Resptmdents:  13fi01. 

Comments  regarding  (a)  whether  the 
collection  of  information  is  necessaiy 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  die 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
infbnnation  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  dirou^  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  should  be  sent 
to  the  Desk  Officer  for  Agriculture. 
Office  of  Information  and  Regulatory 
Affidrs,  Office  of  Management  and 
Budget.  Washington,  D.C  20503  and  to 
Phillip  Elda,  Soiior  Loan  Officer. 
USDA,  FSA.  Farm  Loan  Programs,  Loan 
Servicing  Division.  1400  In^pezuience 
Avenue.  SW.  STOP  0523,  Washington, 
D.C  20013-0523.  Copies  of  die 
information  collection  may  be  obtained 
from  Phillip  Elder  at  the  above  address. 
Comments  regarding  paperwork  burden 
will  be  summarized  and  included  in  the 
request  for  OMB  approval  of  the 
information  collection.  All  comments 
will  also  become  a  matter  of  public 
rec(»d. 

OMB  is  required  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  this  notice 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  KagialBr.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 


VoL  62.  Na  206 
FMday.  October  24.  1997 


of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  this  notice. 

Signsd  io  Washington.  O.C.,  on  OclobsrM. 
1997. 


Acting  Administiator,  Farm  Service  Agmcy. 
(FR  Doc.  97-28198  Filed  10-23-97;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 


Qieni  MuHI-Reeoufoe 

rfVfSa 


r:  Forest  Service.  USDA. 

ACTION:  Revised  Notice  of  Intent  to 
prepare  an  environmental  impact 
statamenL 

summary:  The  USDA  Forast  Service. 
Tahoe  National  Forest,  has  changed  die 
proposed  action  for  this  EIS.  The  new 
proposal  includes  only  timber  harvest, 
road  construction,  road 
decommissioning,  and  fuel  treatmenL 
The  design  of  the  new  proposal 
incorporates  and  addresses  all  iisxw 
previousfy  identified.  Tlie  Forest 
Service  now  anticipates  i— iiing  a  Draft 
EIS  in  the  last  qiiarter  of  Calendar  Year 
1997,  and  filing  a  Final  EIS  in  the  first 
quarter  of  Calendar  Year  1996. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
November  15. 1997. 

A0IME88ES:  Send  written  comments  to 
John  Bradfcml,  EIS  Team  Leader, 
Foresthill  Rang«  District  22630 
ForesthiU  Road,  Foresthill,  CA  95631. 

FOR  FURTHER  WTOnMATION  OONTACT:  John 
Bradford,  EIS  Team  Leader.  Foresthill 
Rangw  District,  916^78-6254. 


TARV  wrORMATWN.  On  June  2, 
1997  a  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  was 
published  in  the  Federal  Kagiatar  (VoL 
62,  No.  105,  Pages  29706-29707). 

Oaiad:  OdotHr  16, 1997. 
>afceH.«riiaeii. 

Fonst  Superrisor. 

(FR  Doc.  97-28207  Hied  l(K-23-97: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Qrain  Intpectlon,  Packers  and 
Stockyards  Administration 

Advlaory  Committee  Meeting 

Pursuant  to  the  provisions  of  section 
10(eH2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  notice 
is  hereby  given  of  the  following 
committee  meeting: 

Nooie:  Grain  Inspaction  Advisory 
Committee. 

Date:  November  19-20. 1997. 

Place:  Omni  Royal  Orleans  Hotel.  621  St 
Louis  Street.  New  Orleans,  Louisiana. 

Time;  8.-00  a.m.-12.-00  p.m.  on  November 
19  and  20, 1997. 

Puipoee:  To  provide  advica  to  the 
Administrator  of  the  Grain  Inspection, 
Packers  and  Stoclcyards  Administration 
(GIPSA)  with  resiwct  to  the  implementation 
of  the  U.S.  Goun  Standards  Act  (7  U.S.C  71 
elaeq.). 

The  agenda  includes  a  review  and 
discussion  of  GIPSA's  financial  status, 
strategic  plan,  and  moisture  mater 
implementation  plan. 

The  meeting  will  be  open  to  the  public. 
Public  participation  mil  be  limited  to  written 
statements,  unless  permission  is  received 
from  the  Committee  Chairman  to  orally 
addnsa  the  Committee.  Persons,  other  than 
mamben.  who  wish  to  address  the 
Conunittee  or  submit  written  statements 
before  or  after  the  meeting,  should  contact 
the  Administrator.  GIPSA.  U.S.  Depaitmant 
of  Agriculture,  1400  Independence  Avenue, 
SW,  STOP  3601.  Washington.  D.C.  20250- 
3601.  telephone  (202)  720-0219  or  FAX  (202) 
205-9237. 

Dated:  October  20, 1997. 


laMsR.1 
Administrator. 

(FR  Doc.  97-28232  Filed  10-23-47;  8:45  am) 
cone  S4ia-e»-^ 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Delennination  to  Cloee  Meettnge  Of  the 
Director's  Advisory  Committee 

The  Director's  Advisory  Committee 
(DirAC)  will  hold  meetings  in 
Albuquerque,  New  Mexico  on  October 
27  and  28,  1997.  and  in  Washington. 
DC.  on  December  11  and  12. 1997. 

The  entile  agenda  of  these  meetings 
will  be  devoted  to  specific  national 
security  policy  and  anns  control  issues. 
In  accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  86  SUt  770  (1972) 
(codified  at  5  U.S.C  App  2  SlCKaMD 
(1996)),  it  has  been  determined  that 
discussions  during  the  meetings  are 
likely  to  disclose  matters  covered  under 
S  U.S.C  552b(c)(l).  Materials  to  be 
discussed  at  the  meetings  have  been 


properly  classified  and  are  specifically 
authorized  under  criteria  established  by 
Executive  Order  12958,  FO  FR  19.825 
(1995),  to  be  kept  secret  in  the  interests 
of  national  defianse  and  foreign  policy. 

Therefore,  in  accordance  with  section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463,  86 
Stat  770  (1972)  (codified  at  5  U.S.C.  App 
2  510(a)(1)  (1996)),  I  have  determined 
that,  because  of  the  need  to  p.  Giect  the 
secrecy  of  such  national  security 
matters,  the  meetings  should  be  closed 
to  the  public. 

This  notice  is  being  published  less 
than  15  days  before  the  first  meeting 
day,  in  order  to  enable  more  Committee 
members  to  attend. 
lohnaHofanB. 
Director. 

(FR  Doc.  97-28190  Filed  10-23-97;  8:45  am] 
aajjNQCooc  i 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Pr«>curement  Ust;  Proposed  Additions 

AOENCV:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SiJIMMRY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMBITS  MUST  BE  RECBVEO  ON  OR 
before:  November  24, 1997. 
AOORESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  JeCCarson  Davis  Highway. 
Ariington.  Virginia  22202-3461. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPUaiBITARY  BTORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opporttinity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  reqtiired  to 
pnxrure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 


nimiber  of  small  entities.  The  ma|or 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  reqtiirements  for  small 
entities  other  than  the  smaU 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fumiah  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  )avits-Wagner- 
ODay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(8) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listMl: 

Commodities 

Pen,  Metal  Barrel  &  Refills 

7520-01-445-7221 
7520-01-44S-7226 
7520-01-445-7230 
7520-01-445-7237 
7510-01-446-4835 
7510-01-446-4845 
7510-01-446-4846 
7510-01-446-4850 
NPA:  Industries  for  the  Blind.  Inc., 
Milwaukee,  Wisconsin 

Pad.  Floor  Polishing 

7910-01-363-6975 

NPA:  Baacon  Lighthouse,  Inc.,' 
Wichita  Falls.  Texas 

Services 

Janitorial/Custodial 

USARC 

Middletown,  Connecticut 

NPA:  Greater  Enfield  Allied 
Rehabilitation  Centers,  Inc.,  Enfield, 
Connecticut 

Janitorial/Custodial 

Paul  J.  Sutcovoy.  USARC 
Waterbury,  Connecticut 

NPA:  (keater  Enfield  Allied 
Rehabilitation  Centers.  Inc.,  Enfield, 
Connecticut 
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Janitorial/Custodial 

Ubby  USARC 

New  Haven,  Connecticut 

NPA:  Greater  Enfield  Allied 

Rehabilitation  Centers.  Inc.,  Enfield, 

Connecticut 

Janitorial/Custodial 

USARC 

Springfield,  Massachusetts 
NPA:  &eater  Enfield  Allied 

Rehabilitation  Canten,  Inc.,  Enfield. 

Coimecticut 

Janitorial/Custodial 

USARC 

Westover,  Massachusetts 

NPA:  Greater  Enfield  Allied 

Rehabilitation  Centers,  Inc.  Enfield. 

Connecticut 

Janitorial/Custodial 

U.S.  Marine  Corps  Base 

Buildings  2042,  2048,  2082.  3078.  3092. 

3093  &  3094 
Quantico.  Virgioia 
NPA:  Rappabumock  Goodwill 

Indtistrles.  Inc.,  Fredericksbuig, 

Virginia 

Janitorial/Custodial 

U.S.  Forest  Sovice  Building 

Elkins,  West  Virginia 

NPA:  Buckhannon-Upahur  Work 

Adjustment  Center 
Burkhannon,  West  Virginia 

Janitorial/Custodial 

Federal  Building  and  Courthouse 

300  Virginia  Street 

Charleston,  West  Virginia 

NPA:  Shawnee  Hills  Conununity  Mmtal 

Health/Mental  Retardation  Center. 

Inc.,  Chvlastoa,  West  Virghua 
Baven^  L.  ^AOoBaB. 
Executiye  Directtx. 
[FR  Doa  97-28283  Hied  10-23-97;  8:45  am) 


COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLEO 

Procurement  Ust;  Proposed  AddMons 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
Procurement  List 


r:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  emplo3ring  persons  who  are 
blind  or  have  other  severe  disabilities. 

COMMBITS  MUST  BE  RECEIVED  ON  OR 
November  24. 1997. 


ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefiisrson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  STORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
8UPP13KNTARV  STORMATION;  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  parsons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  ntmiber  of  snull  entities. 
Hie  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
otho'  compliance  requirements  lot  small 
mtities  other  than  tire  small 
organizations  that  will  furnish  die 
services  to  the  Government. 

2.  The  action  will  residt  in 
authorizing  small  mtitiea  to  fiimiah  the 
services  to  die  GovemmenL 

3.  There  are  no  known  regnlatoiy 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTlay  Act  (41  U.S.C  46— 4ac)  in 
coimection  with  the  services  proposed 
for  addition  to  the  Procurement  List 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  tmderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  serrices  have  been 
proposed  for  addition  to  Procurement 
List  for  prtxiuctitHi  by  the  nonprofit 
agencies  listed: 

Janitorial/Custodial 

Federal  Building  1301  day  Street 
Oakland,  California 

NPA:  Calidad  Industriaa.  Inc.  Oakland, 
CalifcHnia 

htailroom  C^Mmtiou 

Department  of  the  Interior 

Washington,  DC 

NPA;  Anchor  Mental  Health 

Association,  Washington,  DC 
Bevarl]rI.MiUaBaB. 
Executive  Director. 

(FR  Doc  97-28284  Fllad  10-23-97;  8:45  am) 
I  cooc  twn  tt  f 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLB> 

Procurement  Ust.  AddWons 

AOCNCY:  Committee  for  Ptirchaae  Pram 
People  Who  Are  Blind  or  Severely 
Disabled 

ACTION:  Additions  to  the  Procurement 
List 


:  This  action  adds  to  dte 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
•oancies  employing  persons  vmo  are 
bund  or  have  oth«  severe  disabilitiea. 
EFFECTIVE  DATE:  November  24,  1997 

ADDRESSES:  Committee  far  Purchaae 
From  People  Who  Are  Blind  or  Sevanfy 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  }efhrson  Davis  Highway. 
Arlii^lton,  Virginia  22202-3461. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 


vnOH:  On  August 
29. 1997,  the  Committee  for  Purchaae 
From  People  Who  Are  Blind  or  Severriy 
Disabled  published  notice  (62  F.R. 
45792)  of  proposed  additions  to  the 
Procurement  List  After  consideration  of 
die  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  commodities 
and  service  and  impact  of  the  additiona 
on  the  current  or  moat  recent 
contractors,  the  Committee  haa 
determined  that  the  commoditiaa  i""^ 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
xmdm  41  U.S.C  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
stdistantial  nimiher  of  nnall  entitiea. 
The  major  foeton  considered  for  tUa 
certification  were: 

1.  The  acticm  will  not  result  in  any 
additi<mal  reporting,  recordkeeping  or 
other  compliance  requirements  far  small 
entitiea  other  than  the  small 
organizations  that  will  fumiah  the 
commodities  and  service  to  the 
Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  service. 

3.  The  action  will  rastilt  in 
audumzing  small  entities  to  fumiah  die 
commoditiaa  and  service  to  the 
Government 

4.  There  era  no  knowm  r^ulatmy 
alternatives  which  would  accompliah 
die  objectives  of  the  Javits-Wagner- 
OTXay  Act  (41  U.S.C  46-48c)  in 
connection  iwith  the  commodities  and 
service  propoaed  far  addition  to  die 
Procurement  List 
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Accafdisgly,  the  fbllowtng 
commodities  and  service  are  hereby 
•dded  to  the  Procurement  List: 

Coaunodides 

OfBce  and  Miscellaneous  Supplies 
(Requirements  for  Luke  Air  Force  Base, 

Arizona) 
Office  and  Miscellaneous  Supplies 
(Requirements  for  the  White  Sands 

Missile  Range,  White  Sands.  New 

Mexico) 
Office  and  MJacellaaeous  SuppUea 
(Requirements  for  Randolph  Air  Force 

Base,  Texas) 
Magnetic  Shopping  List 
MJl.822 

Serrice 

Ckounds  Maintenance,  U.S.  Post  Office, 
Rancho  Bernardo  Station,  16960 
Bernardo  Centw  Drive.  San  Diego. 
California.  r'>sr 

This  action  does  not  aflbtt  current 
contracts  awarded  prior  to  the  efiisctive 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contFacts. 
aevany  I>  1 


Kracutfw  Okrectar. 

(FR  Ooc.  97-28285  Filed  10-23-97;  8:45  ami 


DEPARTMBIT  OF  COMMERCE 

-Boraau  o<  Export  Administration 

PiMManfa  Export  Council 
SubconwwIOaa  on  Export 
AdnUnMntton;  Nolioaof  PaiUally 


A  partially  closed  meeting  of 
President's  Export  Council 
Subcommittee  on  Export 
Administzatioo  (PECSEA)  will  be  bald 
October  29. 1997.  2:00  p.m.,  at  the  U^ 
Department  of  Commen»,  Herbert  C 
Hoover  Building.  Room  4832. 14th 
Street  between  Pennsylvania  and 
Constituticm  Avenues,  N.W., 
Washington.  D.C  The  Subcommittee 
provides  advice  on  matters  pertinent  to 
these  portioiu  of  the  Export 
Administration  Act,  as  amended,  that 
deal  with  United  States  policies  of 
aooouraging  trade  with  all  countriae 
with  which  the  United  States  has 
diplomatic  or  trading  relations  aod  of 
contririling  trade  for  imHmul  aacuiity 
and  foreign  policy  reasons. 


1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  p^mcs  or  romm— it« 
by  the  public 

3.  Updata-OD  Administrttion  export 
coKtrol  initi^ves. 


4.  Task  F(»ce  reports. 
doaad  Sasaion 

5.  Discussion  of  matters  properly 
classified  undw  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
th«eto. 

A  Notice  of  Determination  to  close 
meetings,  or  portions  of  meetings,  of  the 
Subcommittee  to  the  public  on  the  basis 
of  5  U.S.C  522(c)(1)  was  approved 
October  16, 1997,  in  accordance  with 
the  Federal  Advisory  Committee  Act  A 
copy  of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
cop3ring  in  the  Central  Refsrence  and 
Records  Inspection  Facility,  Room  6020, 
U.S.  Department  of  Coounerce, 
Washington,  D.C.  For  further 
information,  contact  Ms.  Lee  Aim 
Carpenter  on  (202)  482-2583. 

WUllaBV.SkidBare. 

Acting  Aaaittant  Secntaryfor  Bxpoit 

Adminutmtkm. 

[FR  Doc.  97-28228  Filed  10-23-97;  8:45  am] 

I  oooa  isia-ar-41 


DEPARTMENT  OF  COMMERCE 
Intamatlortai  Trada  Administration 


Nolioa  of  Antidumping  Duty  Ordar  m 
tha  Antidumping  Invastigalion  of 
Vactor  Suparoompulara  From  < 


AQENCY:  Impart  Administration. 
International  Trade  Administration. 
Department  of  Commoce 
^FtCnVE  DATE:  October  24, 1997. 
FOR  niHTHBI  aronMATWW  CONTACT: 
Edward  Easton  at  (202)  482-1777  or 
Sunkyu  Kim  at  (202)  482-2613,  OfBce 
of  Antidumping/Coimtervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Conunerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington.  D.C  20230. 

AppHrahla  StaaaJe  aad  RagnlatJom 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  reforences  to 
the  provisions  efibctive  January  1. 1995, 
the  efiisctive  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  by  the 
Uruguay  {tound  Agreements  Act 
(URAA). 

Scope  or  Qnier 

The  sctqw  of  this  order  consists  of  all 
vector  supercomputers,  whether  new  or 
used,  and  whether  in  assembled  or 
unassembled  form,  as  vrell  as  vector 
supercomputer  spare  parts,  repair  parts, 
upgrades,  and  system  software,  shaped 


to  fulfill  the  requirements  of  a  contract 
entered  into  on  or  after  October  16. 
1997,  for  the  sale  and,  if  included, 
maintenance  of  a  vector  supercomputw. 
A  vector  supercomputer  is  any 
computer  with  a  vector  hardware  unit  as 
an  integral  part  of  its  central  processing 
unit  boards. 

In  general,  the  vector  supercomputers 
imported  from  Japan,  whether 
assembled  or  imassembled,  covered  by 
this  order  are  classifiable  under  heading 
8471  of  the  Harmonized  Tariff 
Schedules  of  the  United  States  ("HTS"). 
Merchandise  properly  classified  under 
HTS  numbers  8471.10  and  8471.30, 
however,  is  excluded  from  the  scope  of 
this  order.  Although,  these  references  to 
the  HTS  are  provided  for  convenience 
and  ctisUMDQS  purposes,  our  written 
descripti(Hi  of  the  scope  of  this  order  is 
dispositive. 

On  October  15. 1997.  Fujitsu  Limited 
and  Fujitsu  America,  Inc.  respondents 
in  the  antidumping  proceeding, 
requested  that  the  Department  adjust  the 
scope  of  this  order  to  provide  that  it 
applied  to  entries  pursuant  to  a  contract 
entered  into  on  or  after  the  publication 
of  the  final  affirmative  determination  of 
the  U.S.  International  Trade 
Conunission  in  the  Federal  Kagiatar.  On 
October  16, 1997,  Cray  Research,  Ina. 
the  petitioner  in  the  proceeding,  wrote 
the  Department  to  acquiesce  in  Fujitsu's 
request  Therefore,  the  Department  has 
amended  the  scope  language  to  clarify 
that  merchandise  imported  pursiiant  to 
contracts  fot  vector  supercomputer 
systems  entered  into  prior  to  October 
16, 1997,  are  outside  the  scope  of  this 
order.  Petitioner  also  requested 
clarification  as  to  whether  the  exerdae 
of  an  option  in  a  contract  entered  into 
prior  to  October  16, 1907,  constitutes  a 
new  contract  entered  into  on  the  day  the 
opticm  is  exercised.  Should  the 
petitioner  bring  the  exercise  of  such  an 
option  to  the  Department's  attention  in 
the  form  of  a  request  for  a  ruling  on  the 
scope  of  this  order  pursuant  to  19  CFR 
351.225(c),  the  Department  will  either 
issue  a  final  ruling  under  paragraph  (d) 
of  that  section  or  will  Initiiate  a  scope 
inquiry  under  paragraph  (e). 

Antidaiqiing  Duty  Order 

On  October  7, 1997,  in  accordance 
writh  section  735(d)  of  the  Act,  the  U.S. 
tntemational  Trade  Commission  (TTC) 
notified  the  Department  that  knports  of 
TBCtor  supercomputers  from  Japan 
threaten  material  injury  to  the  U.S. 
industry.  The  ITC  did  not  determine 
that  but  for  the  suspension  of 
liquidation  of  entries  of  vector 
supercomputers  frtnn  Japan,  the 
domestic  industry  wrould  have  been 
materially  injured.  Accordingly,  the 
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Department  will  direct  United  States 
Customs  ofBcers  to  terminate 
suspension  of  liquidation  and  release 
any  cash  deposit,  bond  or  other  security 
for  vector  supercomputers  from  Japan 
on  shipments  entered,  or  withdrawn 
from  warehouse,  for  consumption  prior 
to  October  16, 1997.  the  date  of  the 
publication  of  the  ITC's  final 
detormination  in  the  Federal  Register. 
Efiisctive  on  the  publication  date  of  this 
notice  in  the  Fedoral  Register,  the  U.S. 
Customs  Service  must  require  the 
following  cash  deposits  for  the  sul^ect 
merchandise: 


Manufacturer^oroducef/esporter 


FuNsuUd. 
NEC  Corp. 
AHOttiera  „ 


173.08 
454.00 
313^ 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
vector  supercomputers  from  Japan, 
pursuant  to  section  736  (a)  of  the  Act 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  ot 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect 

This  order  is  published  piirsuant  to 
section  736  (a)  of  the  Act  (19  USC  1673e 
(a))  and  19  CFR  353.21. 

Dated:  Octobor  20, 1997. 

S.I 


Aaaistant  Secretary  for  Import 

Administration. 

(FR  Doc  97-28308  Filed  10-23-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Instlluta  of  Standarda  and 
Tachnoiogy 

Arawuncamant  of  a  Maatlng  to 
DIacusa  an  Opportunity  to  Join  a 
Cooparattva  Roaaareh  and 
Davalopmant  Coftaortium  on 
FtammabHIty  of  Polymar 


AOENCY:  National  Institute  of  Standards 
and  Technology;  Commerce. 

ACTION:  Notice  of  public  meeting. 


basic  science  of  the  technology  as 
applied  to  specific  applications. 
DATES:  The  meeting  will  be  held  on 
Friday  November  21, 1997  from  10:00 
a.m.  to  2:00  p.m.,  Room  B245,  Building 
224.  at  NIST  in  Gaithersburg,  MD. 
Interested  parties  should  contact  NIST 
to  confirm  their  attendance  at  the 
address,  telephone  nimiber  or  FAX 
number  shown  below  no  later  than 
November  14, 1997. 
ADDRESSES:  The  meeting  will  be  held  at 
10:00  a.m..  Room  B245,  Building  224, 
National  Institute  of  Standards  and 

Technology,  Gaithersbiug,  MD. 

M^gln      FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

percent-    Jeffrey  Gilman,  Building  224,  Room 

age  rate    B256,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD. 
20899.  Telephone:  301-975-6573;  FAX: 
301-975-4052;  e-mail: 
jeffrey.gilmanOnistgov. 
SUPPLEMBfT  ARY  INFORNUTION:  Any 
program  undertaken  will  be  within  the 
scope  and  confines  of  the  Federal 
Technology  Transfer  Act  of  1986  (Pub. 
L.  99-502, 15  U.S.C.  3710a),  which 
provides  federal  laboratories  including 
NIST,  with  the  authority  to  enter  into 
cooperative  research  agreements  with 
qualified  parties.  Under  this  law,  NIST 
may  provide  "personnel,  service, 
fecilities,  equipment  or  other  resources 
with  or  without  reimbursement  (but  not 
funds  to  non-federal  parties)" — to  the 
cooperative  research  program. 

Tlie  meeting  wall  be  held  on  Friday 
November  21, 1997  from  10:00  a.m.  to 
2:00  p.m..  Room  B245,  Building  224,  at 
NIST  in  Gaithersburg.  MD,  for  interarted 
parties.  The  meeting  will  discuss  the 
possible  formation  of  a  research 
consortium  including  NIST  and 
manufacturing  industry  to  conduct 
research  in  this  area. 

Members  will  be  expected  to  make  a 
contribution  to  the  consortium's  efforts 
in  the  form  of  personnel,  data,  and/or 
funds.  This  is  not  a  grant  program. 

Dated:  October  16, 1997. 
HaiBB  Bontan-Miiias, 
DirBdor.  Program  Office. 
[FR  Doc  97-28230  Filed  10-23-97;  8:45  amj 
aaiJNO  coot  asi«-ia-M 


t:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
invites  interested  parties  to  attend  a 
meeting  on  November  21, 1997  to 
discuss  the  possibility  of  setting  up  a 
cooperative  research  consortium  on 
Polymer  Nanocomposite  Flammability 
technology.  The  Consmtium  is 
dedicated  to  further  research  on  the 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admlniatration 

p.0. 101SS7B] 

JnlamaHonal  ¥fhallng  Commlaalon: 
'  Final  Envlronmantal  Aaaaaamant 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce 

ACTION:  Notice  of  availability  of  the 
Final  Environmental  Assessment  (EA) 
on  Makal^Whaling. 

SUMMARY:  The  Makah  Tribe  (Tribe)  has 
indicated  that  it  wishes  to  harvest  up  to 
five  gray  whales  per  year  for  subsistence 
and  ceremonial  purposes.  NOAA 
prepared  a  draft  EA  that  weighed  the 
impacts  of  supporting  the  Makah 
interest  in  whaling  and  considered 
alternatives  to  concurrence.  Comments 
were  solicited  from  the  public.  NOAA. 
having  first  considered  the  public's 
comments,  has  concluded  that  there 
«irill  be  no  significant  eSect  on  the 
human  enviroimienL 

ADDRESSES:  Copiea  of  the  final  EA  may 
be  obtained  frraa  the  OfBce  of  Protected 
Resources,  NMFS,  1315  East  West 
Highway,  Silver  Spring.  MD  20910; 
telephone:  301-713-2332. 


FOR  FURTN«  SIFORMATION  CONTACT: 
Michael  Payne,  Office  of  Protected 
Resources,  NMFS,  1315  East  West 
Highway,  Silver  Spring,  MD  20910. 
Phone:  (301)  713-2322. 

SUPPLEMENTARY  WIFORHATION:  The  Tribe 
has  indicated  that  it  wishes  to  harvest 
up  to  five  gray  whales  per  year  for 
subsistence  and  ceremonial  purposes. 
Within  the  U.S.  Govenoment,  whaling  is 
managed  by  the  Department  of 
Commerce,  which  must  therefore 
consider  whether  to  support  the  Makah 
interest  in  continuing  its  tradition  of 
whaling.  This  EA  weighs  the  impacts  of 
supporting  the  Makah  interest  in 
whaling  and  considers  alternatives  to 
concurrence.  The  EA  analyses 
alternatives,  including  the  proposed 
action.  The  alternatives  are  (1)  support 
the  Tribe's  decision  to  whale  after 
receiving  approval  from  the 
International  Whaling  Commission 
(IWC)  [proposed  action];  (2)  delay 
consideration  of  support  until  the  5  year 
monitoring  program  of  the  eastern 
Pacific  stock  of  gray  whales  is  complete; 
(3)  persuade  the  Tribe  to  engage  in 
alternative  activities,  such  as  ecotourism 
insteed  of  whaling;  and  (4)  take  no 
action.  NMFS  publiahed  a  draft  EA  on 
August  22, 1997,  and  solicited  , 

comments  from  the  public.  The  public 
comment  period  ended  on  September 
22, 1997.  The  final  EA  incorporates 
comments  from  the  public  and 
concludes  that  die  proposed  action  will 
have  no  significant  efiact  on  the  human 
environment 
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Dated:  October  20. 1097. 
HiUa  Oiu-^Haro. 

Durctor.  Office  of  Protected  Resources. 

National  Marine  Fishaies  Service. 

(FR  Doc.  97-28214  Hied  10-23-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

NsHofMl  Ocewiic  wid  AInioipheric 
Administration 

PJ>.  lOOTVTC] 

Endsngerad  Spedee;  Petinlts 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  an  application  for  a 
scientific  research  permit  (1095). 


f:  Notice  is  hereby  given  that 
the  U.S.  Bureau  of  Reclamation  at 
Denver.  CD  (USBR)  has  applied  in  due 
form  for  a  permit  that  would  authorize 
a  take  of  a  threatened  species  for 
scientific  research. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  November 
24. 1997. 

A0CMES8ES:  The  application  and  related 
docxunents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Office  of  Protected  Resources.  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MO  20910-3226  (301-713- 
1401);  and 

Protected  Resources  Divisioti,  F/ 
NW03,  NMFS,  525  NE  Oregon  Street, 
Suite  500,  Portland.  OR  97232-4169 
(503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Protected  Resources  Division, 
Portland. 

FOR  FURTHB*  MFORMATION  CONTACT: 
Robert  Koch,  Protected  Resources 
Division,  (503-230-5400). 
SUPPLEMBITARY  MFORMATKM:  USBR 
requests  a  permit  under  the  authority  of 
section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1543) 
and  the  NMFS  regulations  governing 
ESA-listed  Bsh  and  wildlife  permits  (50 
CFR  parts  217-227). 

USBR  (1095)  requests  a  1-year  permit 
for  a  take  of  juvenile,  threatened. 
Southern  Oiegon/Northem  California 
coast  coho  salmon  (Oncorhync/ius 
kisutch]  associated  with  research 
designed  to  collect  data  on  seasonal  fiah 
distribution  and  abundance,  particularly 
during  spring  and  late  summer,  in  Bear 
Creek  and  its  princif>al  tributaries,  Little 
Butte  Creek  and  its  tributaries,  and  Big 


Butte  Creek  in  southwest  Oregon.  The 
information  is  needed  to  support 
management  decisions  associated  with  a 
water  conservation  feasibility  study  in 
the  Rogue  River  Basin,  authorized  by 
the  U.S.  Congress  and  the  Oregon  Water 
Resources  Congress.  The  purpose  of  the 
feasibility  study  is  to  support  a  proposal 
to  implement  habitat  enhancement 
activities  designed  in  part  to  increase 
instream  flows,  improve  the  reliability 
and  efficiency  of  existing  water 
supplies,  improve  water  quality  and 
environmental  values,  and  conserve 
water.  Data  to  analyze  the  potential 
impacts  of  proposed  activities  on 
salmonid  distribution  and  abundance 
are  inadequate,  as  are  the  fisheries  data 
needed  to  develop  and  compare 
altemadves.  ESA-listed  juvenile  fish  are 
proposed  to  be  captured  by 
electrofishing.  handled  (identified, 
measured,  weighed,  and  scanned  for 
injuries  or  diseases),  allowed  to  recover, 
and  released.  An  indirect  mortality  of 
ESA-listed  juvenile  fish  associated  with 
the  research  is  also  requested. 

Those  individuals  requesting  a 
hearing  (see  AOOAESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
this  application  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries.  NOAA.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Dated:  October  9. 1997. 
NaacyCka, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  97-28215  Filed  10-23-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocwnic  and  Atmospheric 
Administration 

[LD.  lOOeOTD] 

Endangorsd  Spodas;  Permits 

AQBCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  request  to  modify 

scientific  research  {lamit  1051. 

StJMMARY:  Notice  is  hereby  given  that 
Jorgen  Skjeveland,  of  the  Maryland 
Fisheries  Resource  Office  of  the  U.S. 
Fish  and  Wildlife  Service  has  applied  in 
due  form  for  a  modification  to  Permit 
1051  to  take  listed  species  for  the 
purpose  of  scientific  research,  sul^ect  to 


certain  conditions  set  forth  in  the 
permiL 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  request  must  be 
received  on  or  before  November  24, 
1997. 

AODItESSES:  The  application,  permit, 
and  related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Hwy.,  Room 
13307,  Silver  Spring,  MD  20910-3226 
(301-713-1401):  or 

Director,  Northeast  Region,  NMFS, 
NOAA.  One  Blackburn  Drive. 
Gloucester.  MA  01930-2298  (508-281- 
9250). 

FOR  FURTHER  MFORMATKM  CONTACT: 
Terri  Jordan,  Endangered  Species 
Division.  Office  of  Protected  Resources. 
(301-713-1401). 

SUPPLEMENTARY  MFORMATKM:  On  May 
29. 1997,  Mr.  Jorgen  Skjeveland  was 
issued  Permit  1051  take  shortnose 
sturgeon  [Acipensery  brevirostnimy)  for 
scientific  research  activities,  subject  to 
certain  conditions  set  forth  therein,  as 
authorized  under  the  Endangered 
Species  Act  of  1973  (ESA) 
(16  U.S.C.  §§1531-1543)  and  die 
NMFS  regulations  governing  listed  fish 
and  wildlife  permits 
(50  CFR  parts  217-227). 

The  applicant  has  requested 
authorization  to  increase  the  take  of 
shortnose  sturgeon  in  Chesapeake  Bay 
firom  25  to  30;  as  well  as  adding  the 
Delaware  River  and  Bay  system  to  his 
permit  and  to  take  30  fish  in  the  same 
manner  described  in  Permit  1051.  In 
addition,  the  applicant  has  requested 
the  permission  to  determine  the  genetic 
relationship  between  the  Chesapeake 
and  Delaware  Bay  sturgeons  and 
determine  if  there  is  migration  through 
the  Chesapeake  and  Delaware  (D  and  C) 
Canal. 

Those  individuals  requesting  a 
hearing  should  set  out  the  specific 
reasons  why  a  hearing  on  this  particidar 
application  would  be  appropriate  (see 
A0IME88E8).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  simunary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  October  15, 1997. 
Nancy  Chn, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doa  97-28216  Piled  10-23-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atrooapharic 
Administration 

[LD.  100397A] 

cnaangafeo  species;  kmiimis 

AOaCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTKM:  Issuance  of  permit  1057,  permit 

1058,  and  modification  4  to  permit  823. 


t:  Notice  is  hereby  given  that 
NMFS  has  issued  a  permit  to  the 
Umpqua  National  Forest  of  the  U.S. 
Forest  Service  at  Idleyld  Park,  OR 
(USPS),  a  permit  to  the  Idaho  Fishery 
Resotirce  Office  of  the  U.S.  Fish  and 
WUdlife  Service  at  Ahsahka,  ID  (FWS). 
and  a  modification  to  a  permit  to  the 
Idaho  Department  of  Fish  and  Game  at 
Boise,  ID  (IDFC)  that  authorize  takes  of 
Endangered  Species  Act-listed 
anadromous  fish  species  for  the  purpose 
of  scientific  research,  subject  to  certain 
conditions  set  forth  therein. 
ADDRESSES:  The  applications  and 
related  dociunents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR3. 
NMFS,  1315  East- West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713-1401); 
and 

Protected  Resonrces  Division,  F/ 
NW03,  525  NE  Oregon  Street,  Suite 
500,  Portland.  OR  97232-^4169  (503- 
230-5400). 

FOR  FURTHER  SIFORMATKM  CONTACT: 
Robert  Koch,  Protected  Resources 
Division.  (503-230-5400). 
SUPPIEMENTARY  MRMMATKM:  The 
permits  and  the  modification  to  a  permit 
were  issued  under  the  authority  of 
section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531-1543) 
and  the  NMFS  regulations  governing 
ESA-listed  fish  and  wildlife  permits  (50 
CFR  parts  217-222). 

Notice  was  published  on  July  3, 1997 
(62  FR  36049)  that  an  application  had 
been  filed  by  USPS  for  a  scientific 
research  permit.  Permit  1057  was  issued 
to  USPS  on  August  22, 1997.  Pwmit 
1057  authorizes  USPS  an  annual  take  of 
adult  and  juvenile,  endangered, 
Umpqua  River  cutthroat  trout 
[Oncotiiynchus  clarki  claiid)  associated 
with  research  designed  to  determine 
whether  the  fish  is  present  in  the  Fish 
Creek  watershed  of  the  upper  North 
Umpqua  River  in  southwest  Oregon. 
The  primary  reason  for  determining  the 
presence/absence  of  resident  cutthroat 
trout  in  the  Fish  Creek  Basin  is  to  clarify 


the  degree  of  impact  that  projected 
timber  harvests  in  the  basin  would  have 
on  ESA-listed  cutthroat  trout  The 
research  also  has  significance  in 
ongoing  discussions  on  whether  fish 
passage  fecilities  should  be  constructed 
at  Soda  Springs  E>am.  Permit  1057 
expires  on  December  31, 1998. 

Notice  was  published  on  July  30, 1997 
(62  FR  40802)  that  an  application  had 
been  filed  by  FWS  for  a  scientific 
research  pennit  Pennit  1058  was  issued 
to  FWS  on  September  5, 1997.  Permit 
1058  authorizes  FWS  an  annual  take  of 
adult,  threatened.  Snake  River  fell 
Chinook  salmon  {Oncorhynchus 
tshawytscha)  associated  with  research 
designed  to  monitor  and  evaluate  adidt 
retiirns  of  hatchery-origin  fell  chinook 
salmon  released  as  juveniles  above 
Lower  Granite  I>am  on  the  Snake  River 
in  the  Pacific  Northwest.  Information  on 
ESA-listed,  natural-origin  fish  is  needed 
to  assess  the  impacts  offish 
management  actions  (e.g.,  hatchery 
supplementation),  as  well  as  other 
human  activities  (e.g.,  regulated  river 
flows),  on  vrild  fish  populations.  Pennit 
1058  expires  on  December  31.  2001. 

Modification  4  to  pennit  823  was 
issued  to  IDFG  on  August  29. 1997. 
Permit  823  authorizes  IDFG  annual 
takes  of  adult  and  juvenile,  threatened, 
naturally-produced  and  artificially- 
propagated.  Snake  River  spring/siunmer 
chinook  salmon  (Oncorhynchus 
tshaMfytscha);  adult  and  juvenile, 
threatened,  Snake  River  fell  chinook 
salmon  {Oncoiitynchus  tshoMfytscha); 
and  adult  and  juvenile,  endangered. 
Snake  River  sockeye  salmon 
{Oncorhynchus  nerka)  associated  with 
scientific  research  activities  in  Idaho. 
For  modification  4,  IDFG  is  authorized 
an  increase  in  the  annual  lethal  take  of 
ESA-listed  juvenile  sockeye  salmon 
associated  with  monitoring  research  at 
Alturas  Lake.  In  July  1997,  IDFG 
released  approximately  22.000  juvenile 
sockeye  salmon  from  their  captive 
broodstock  program  into  Altiues  Lake, 
as  authorized  by  modification  8  to 
permit  795  (62  FR  29331,  May  30, 1997). 
The  Alturas  Lake  O.  nerka  population 
structure  must  be  monitorMl  to  build 
trend  data  by  time,  essential  for  the 
development  of  future  release  plans. 
The  lake  will  be  sampled  by  midwater 
trawl  surveys.  Trawl  captures,  and 
subsequent  tissue  and  stomach  analyses, 
wiU  contribute  to  the  understanding  of 
population  make-up  (genetic  origin), 
growth,  diet,  and  population  age 
structure.  Modification  4  is  valid  for  the 
duration  of  permit  823.  Permit  823 
expires  on  November  30, 1997. 

Issuance  of  the  permits  and  the 
modification  to  a  pennit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 


%uch  actions:  (1)  Were  requested/ 
proposed  in  good  feith,  (2)  will  not 
operate  to  the  disadvantage  of  die  ESA- 
listed  species  that  are  the  subject  of  the 
permits,  and  (3)  are  consistent  virith  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA  and  the  NMFS 
regulations  governing  ESA-listed 
species  permits. 

Dated:  October  15. 1997. 
Nancy  Cka, 

Chief,  Endangaed  Species  Diviaion,  Office 
irf  Protected  Resources,  Nationai  Maiiae 
Fisheries  Service. 

(FR  Doc.  97-28260  Filed  10-23-97;  8:45  am] 
■UJNO  coot  ssio-a-F 


DEPARTMENT  OF  COMMERCE 
National  Technicai  infonnation  Service 

NTIS  Adviaory  Board  Meeting 

AOENCY:  National  Technical  Information 
Service.  Technology  Administration, 
U.S.  Department  of  Commerce. 
ACTKM:  Notice  of  paitiany  closed 
meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  (the  "Board")  will  meet 
on  Tuesday,  November  25, 1997,  from 
8:30  a.m.  to  12:30  p.m.,  and  from  1:30 
p.m.  to  4:00  pjn.  The  session  from  8:30 
a.m.  to  12:30  p.m.,  will  be  closed  to  the 
PubUc. 

The  Board  was  established  under  the 
authority  of  15  U.S.C.  3704b(c).  and  was 
Chartered  on  September  15, 1989.  The 
Board  is  composed  of  five  members 
appointed  by  the  Secretary  of  Commerce 
who  are  eminent  in  such  fields  as 
information  resources  management, 
information  technology,  and  library  and 
information  services.  The  purpose  of  the 
meeting  is  to  review  and  make 
recommendations  regarding  general 
policies  and  operations  of  NTIS. 
including  policies  in  coimection  with 
fees  and  charges  for  its  services.  The 
agenda  will  include  a  progress  report  on 
NTIS  activities,  an  update  on  the 
progress  of  FedWorid.  and  a  discussion 
of  NTFIS'  long  range  plans.  The  dosed 
session  discussion  is  scheduled  to  begin 
at  8:30  a.m.  and  end  at  12:30  p.m.  on 
November  25, 1997.  The  session  will  be 
closed  because  premature  disclosure  of 
the  information  to  be  discussed  would 
be  likely  to  significantly  frustrate 
implementation  of  NTIS'  business 
pluu. 

DATES:  The  meeting  wrill  convene  on 
November  25, 1997,  at  8:30  a.m.  and 
adjourn  at  4.-00  p.m. 
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;  The  meeting  will  be  held  in  ' 
Room  2029  Sills  Buildi^,  National 
Technical  Information  Service,  5285 
Port  Royal  Road.  Springfield.  Virginia 
22161. 

njBUC  PAimaPATION:  The  meeting  will 
be  open  to  public  participation  from 
1:30  p.m.  to  4:00  p.m.  on  November  25, 
1997.  Approximately  thirty  minutes  will 
be  set  aside  on  November  25,  1997,  for 
comments  or  questions  from  the  public. 
Seats  will  be  available  for  the  public 
and  for  the  media  on  a  firstHX>nie,  first- 
served  basis.  Any  member  of  the  public 
may  submit  written  comments 
concerning  the  Board's  afiairs  at  any 
time.  Copies  of  the  minutes  of  the  open 
session  meeting  will  be  available  within 
thirty  days  of  the  meeting  from  the 
address  given  below. 
POR  RNITHER  WrOnMATK)N  CONTACT: 
Linda  Lucas,  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161 
Telephone:  (703)  487-4636;  Fax  (703) 
487-4093. 

Datwl:  October  20, 1997. 
•^     "-  J  " 
Director. 
[FR  Doc.  97-28220  FUmI  10-23-97;  9:45  ami 


Dated:  October  22. 1997. 
Mi  wail  IMW. 
Acting  General  Counsel. 
(FR  Doc  97-28432  Filed  10-22-07;  S*.23  pm| 


CORPORATION  FOR  NATIONAL  AND 
COIMUNITY  SERVICE 

Pursuant  to  the  provisions  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board  of 
Directors  of  the  Corporation  for  National 
and  Community  Service  (Corptnation). 
OATC  AND  TWE:  Friday,  October  31. 1997. 
from  9:30  a.m.  to  12:30  p.m. 
PLACE:  The  meeting  will  be  held  at  the 
Union  Planter's  Bank.  900  S.  Gay  Street, 
24th  floor.  Knoxville,  Tennessee. 
STATtIt:  The  meeting  wrill  be  open. 
MATTBM  TO  K  CONMDCWED:  The  Board 
of  Directors  of  the  Corporation  will  meet 
to  review  reports  from  Committees  of 
the  Board  regarding  Corporation 
actiTities,  deliberate  and  decide  on  the 
Corporation's  Anniml  plan,  and  review 
the  status  of  various  Corporation 
initiatives. 


FOR  FUNTH0  WTOWATION  CONTACT: 
Rhonda  Taylor,  Assoc.  Dir.,  Special 
Projects  and  Initiatives.  Corporation  for 
National  Service.  1201  New  York 
Avenue.  NW,  8th  Floor.  Washingtm,  DC 
20525.  Telephone  (202)  606-5000  ext 
282.  (TiXD.  (202)  565-2799)). 


DEPARTMENT  OF  DEFENSE 
Depwtment  of  the  Aimy 
Armored  SwMrtty  Vehicle  (A8V) 

AOBICY:  U.S.  Army  Tank-automotive 
and  Armaments  Command,  Army,  DOD. 
ACTKM:  Notice  of  Intent 

summary:  The  Program  Managw,  Light 
Tactical  Vehicles  (PM  LTV)  has 
prepared  a  Life-Cycle  Environmental 
Assessment  (LCEA)  which  examines  the 
potential  impacts  to  the  natural  and 
human  environment  from  the  lifo  cycle 
activities  of  the  Armored  Security 
Vehicle  (ASV).  Based  on  the  LCEA,  PM 
LTV  has  determined  that  the  proposed 
action  is  not  a  major  Federal  action 
significantly  affiscting  the  quality  of  the 
human  environment,  withiia  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969.  Therefore, 
the  preparation  of  an  environmental 
impact  statement  is  not  required  and  the 
Army  is  issuing  this  Finding  of  No 
Significant  Impact  (FCN4SI). 
ADDRESSES:  Written  comments  should 
be  sent  to,  U.S.  Army  Tank-automotive 
and  Armaments  Command  (TACOM), 
ATTN:  AMSTA-DSA-LT  (ASV), 
Warren,  MI  48397-5000. 
FOR  FURTHER  WTORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  the  ASV  Lif»<I]rcle  Environmental 
Assessment  contact  Mr.  Anthony  Shaw. 
Weapon  System  Manager  (810)  574- 
8654. 

SUPPLEM0ITARV  INFORMATION: 

a.  Piupueeu  Action 

This  LCEA  examines  the  potential 
impacts  to  the  natural  and  human 
environment  frt>m  the  procurement  of 
the  ASV  to  satisfy  the  Army's  need  for 
survivability  in  a  Military  Police  (MP) 
mobile  platform.  The  ASV  will  be  used 
by  MP  three-man  teams  in  highly 
exposed  threat  environments.  Current 
funding  is  available  to  procure  up  to  195 
vehicles. 

bu  EaTiromnental  lapacti 

The  ASV  life-cycle  includes  the 
transport  of  vehicles  to  test  sites,  testing, 
vehicle  production,  deployment  and 
operation  of  production  vehicles  and 
their  eventual  demilitarization. 
Potential  environmental  impacts  of 
these  Ills-cycle  stagns  may  include  Air 


Quality,  Noise,  Water,  Soil  and 
Ckoundwater,  Hazardous  Materials  and 
Hazardous  Wastes,  and  Flora,  Fauna 
and  Threatened  or  Endangraed  Species 
at  eech  of  these  life-cycle  phases. 

c.  AdditkMial  nndings 

Impacts  &t>m  the  proposed  action 
would  be  minimal  and  not  significant 
for  the  following  reasons: 

(1)  The  ASV  will  be  used  in  its 
intended  environment.  This  intended 
environment  includes  vehicle 
production  and  some  testing  at  the 
Contractor's  facility,  and  the  remainder 
of  life-cycle  activities  at  Army 
installations  and  facilities. 

(2)  The  ASV  is  very  similar  to 
vehicles  produced  conunerdally  and 
vehicles  already  in  the  Army  inventory. 
It  is  being  produced  in  low  to  moderate 
quantities  and  will  not  significantly 
increase  the  vehicle  population  at  Army 
installations  and  facilities. 

(3)  The  overall  environmental  risk 
associated  with  the  ASV  is  very  low.  h 
does  not  introduce  any  new 
technologies  or  processes.  Vehicle  life 
cycle  activities  do  not  introduce  any 
potential  environmental  impacts  that 
are  not  already  currently  mitigated  by 
Army  policy  and  procedures. 

(4)  The  ASV  ProJKt  Manager  has 
ensured  that  the  Comractor  producing 
the  vehicle  is  environmentally 
compliant,  has  no  permit  violations,  and 
has  commercial  practices  for  Hazardous 
Material  Management  and  Pollution 
Prevention  in  production  of  the  ASV. 

(5)  The  ASV  Product  Manager 
recognizes  that  Army  installations  and 
fecilities  have  environmental  plans  and 
measures  in  place  to  address  vehicle  life 
cycle  activities  very  similar  to  that  of 
the  ASV  to  prevent,  mitigate  and 
remediate  environmental  damage 
caused  by  vehicle  operation.  Vehicle 
operations  at  these  Army  installations 
and  facilities  are  in  conjunction  with 
normal  activities  that  are  already 
addressed  in  their  site  specific 
environmental  impact  statements. 


It  is  therefore  concluded  that  this 
program: 

(1)  Is  not  a  major  federal  action 
significantly  afiecting  the  quality  of 
himian  environment 

(2)  Will  not  have  a  significant  impact 
on  the  environment 

(3)  Is  not  likely  to  be  environmentally 
controversiaL 

(4)  Will  not  likely  result  in  litigation 
besed  on  environmental  quality  issues. 
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(5)  Does  not  require  an  Eavirenmental 
Impact  Statement  (EIS). 
Gngarj  B.  ShowaHnr. 
Anny  Federal  Register  Uaiton  Offictr. 
[FR  Doc  97-28281  Filed  10-23-07;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Deperlment  of  the  himf 

AniMd  FoicM  ^Msmiotogical  Board 
(AFEB) 

AOPCY:  0£Bce  of  The  Surgeon  Gmeral. 
ACTION:  Notice  of  meeting. 


In  accordance  with  section 
10(aH2)  of  Public  Law  92-463.  The 
Federal  Advisory  Committee  Act.  this 
announces  the  forthcoming  AFEB 
Meeting.  The  meeting  will  be  held  from 
0800-1630.  Thursday  and  Friday, 
December  11-12. 1997.  The  purpose  of 
the  meeting  is  to  address  pending  Board 
issues,  provide  briefings  for  Board 
members  on  topics  related  to  ongoing 
and  new  Boacd  issiies,  and  to  conduct 
an  executive  woridng  session.  The 
meeting  location  will  be  at  the  Walter 
Reed  Army  Institute  Research  (WRAIR). 
Washington.  D.C  The  meeting  will  be 
open  to  the  public,  but  limited  by  spcKe 
accommodations.  Any  interested  person 
may  attend,  appeer  befrne  ot  file 
statements  with  the  committee  at  the 
time  and  in  the  """"«"•  permitted  by  the 
committee. 

FOR  FURTHER  SrORMATION  OONTACT: 
COL  Vicky  Fogelman.  AFEB  Executive 
Secretary.  Army  Forces  Epidemiological 
Board.  Saline  Six.  5109  Leesbuig  Pike. 
Room  693.  Falls  Church.  Virginia 
22041-3258.  (703)  681-8012/4. 
SUPPLBCNTARV  MFORMATKM:  None. 
MaiyV.YaaSB, 

AitamateArniy  Federal  he^ttarLiaiaim 
Officer. 

(FR  Doc.  97-28282  Filwl  10-23-97;  8:45  am) 


DEPARTMENT  OF  DEFBISE 

DepRrtnMfit  of  the  AMwy 

Cofpo  of  EnQinMfs 

Intent  To  Prapar*  a  Draft 
Envfranmantel  hnpadSti 
ff)B8)fofaPropoaadDaapanlngof 
me  DnmnncK  narnor  NavigaDon 
Protect.  Qlynn  County,  Gaorgto 

AQCMCY.  U.S.  Army  Corps  oi  Engineers- 
DOD. 

ACnON:  Notice  of  intent 


:  A  faasibility  study  is 
underway  which  considers  alternatives 
of  a  2. 4,  or  6  foot  deepening  of  the 
navigation  channel  from  the  inner 
harbor  to  the  ocean. 
FOR  FURTMBt  WTORMATION  CONTACT: 
QuestiCMis  regarding  this  proposal  may 
be  directed  to  Ms.  Ana  Vergara,  (912) 
652-5837,  U.S.  Corps  of  Engineos, 
Savannah  District.  P.O.  Box  889. 
Savannah.  Georgia  31402-0889. 

SUPPLEMBITARY  MRMMAT10M: 

1.  Cutrmt  Profect  Deacription.  The 
Brunswick  Harbor  Navigation  Project  is 
located  in  the  southeastern  section  of 
Glynn  County.  Geoigia,  adjacent  to  the 
Qty  of  Brunswick.  "Hie  harbor  is 
approximately  80  highway  miles  south 
of  Savannah,  Georgia,  and  70  miles 
north  of  )acksonviUe.  Florida.  The 
authorized  project  consists  of 
approximately  30  miles  of  channels  at 
various  depths  and  widths  which 
include  the  following  segments:  32  feet 
deep  and  500  fiset  wide  across  the  outer 
bar  30  feet  deep  and  400  feet  wide 
through  St  Simons  Sound,  Brunswick 
River,  and  East  River  30  feet  deep  and 
300  feet  wide  in  Turtle  River  to  mile 
12.76;  30  feet  and  400  fiset  wide,  and 
7000  feet  long  in  South  Brunswick  Riv« 
above  the  Georgia  Port  Audiority  bulk 
tenninal  dock;  27  fiaet  deep  and  350  feet 
Mfide  in  East  River  from  Second  Avenue 
to  the  confluence  with  Academy  Credc; 
24  feet  deep  and  150  fiset  wide  in 
Academy  Creek;  20  feet  deep  and  150 
feet  wide  in  Bads.  River;  and  10  Coet 
deep  and  80  feet  wide  in  Teny  Creek. 
The  project  has  three  authorized  turning 
besins.  Annual  maintenance  of  the 
project  requires  dredging  and  disposal 
of  approximately  1.8  "lillini^  cubic 
yards  of  material . 

2.  Proposed  Action.  The  alternatives 
being  considered  are  2, 4,  or  6  foot 
deepening  of  the  navigation  channel 
from  the  inner  harbor  (approximately 
from  Station  124000  at  the  East  River 
Upper  Range  and  Station  45-»-500  at  the 
Turtle  River  Lowrer  Range),  across  the 
bar  channel  to  the  ocean.  The  proposed 
plan  would  include:  widening  the 
channel  from  200  feet  to  400  feet  at  the 
Sidney  Lanier  Bridgr.  widening  Loww 
Turtle  Range  from  350  feet  to  400  feet; 
improving  the  Lower  Turtle  River 
turning  besin;  constructing  a  new 
turning  basin  in  Upper  East  River,  dike 
raising  the  Andrews  Island  confined 
disposal  fecility  to  -f  35  Eset  mlw; 
placing  material  dredged  from  the 
inn^/upper  harbor  into  the  confined 
disposal  fecility;  place  material  dredged 
from  the  Bar  Channel  into  the  existing 
Ocean  Dispoeal  Site  and  using  dredgad 
material  frtun  two  raiq^  fw  die 


construction  of  a  submerged  bezm  in  the 
nearshore  area  c^the  northern  end  of 
Jekyll  Island.  Ovodepth  and  advanced 
maintenance  requirements  in  the 
navigation  channel  will  be  analysed  as 
part  of  the  feasibility  study.  Any 
proposed  modification  of  this  propoaed 
plan  vrill  be  addressed,  as  ^>propriata. 
during  {separation  of  the  Environmental 
Impact  Statnnent 

3.  Ahematives.  The  proposed  study 
includes  the  following  altemativee: 

a.  No  Action/Maintenanoe  of  status 
quo. 

b.  Improvement  of  existing  navigation 
facilities,  with  alternatives  addressed  in 
2-fbot  increments  to  s  minrimiiTn  of  s 
fiaet 

4.  Study  DBtariptkm.  This  study  will 
include  an  anal3fsis  of  potential  impacts 
on  endangered  species,  fisheries,  birds, 
marine  mammals,  wrater  quality,  historic 
properties,  etc,  resulting  from  the 
various  alternatives.  This  study  is  being 
conducted  by  the  U.S.  Aimy  Cotpa  of 
Eogineecs. 

5.  Scoping  Process:  Federal.  State,  and 
local  officials;  conservation  groups;  and 
interested  businesses,  groups,  and 
individuals  are  invited  to  comment  on 
the  proposed  prefect  Comments 
received  as  result  of  this  notioe  will  be 
used  to  assist  in  identifying  potential 
impacts  to  the  quality  of  the 
environment  This  study  is  a 
continuation  of  a  harbor  deepening 
study  initiated  in  1963  that  considered 
project  depths  of  2, 4,  6.  and  8  feet. 
Formal  coordination  with  State  and 
Federal  Agencies  was  conducted  at  that 
time.  On  May  4. 1995  a  Public 
Information  Meeting  was  held  at 
Brunswick  to  identify  issues  and 
concerns  from  the  public  about  the 
proposed  Bnmswick  Harbor  Deepening 
Project 

6.  Address  for  Comments:  Writt«i 
comments  may  be  forwarded  to:  District 
Enginen.  U.S.  Army  Corps  of  Engineers 
(Attention:  Ms.  Ana  Vergara.  PD-^). 
P.O.  Box  889.  Savannah.  Georgia  31402- 
0889.  Commmts  should  be  received 
within  30  days  of  the  publication  of  this 
notice  in  the  Federal  ^■g'"'"'  to  ensure 
timely  consideration. 

7.  Availability  of  the  IXIS.  The  Draft 
Envinmmental  Impact  Statement  is 
expected  to  be  available  to  the  public  in 
December  1997. 


U4. 

Chief,  Planning  Diwiaioa. 

[FR  Doc  97-28278  Filed  10-23-97;  8.-45  am] 
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OEPARTMBfT  OF  DEFENSE 
ofttwNwy 


Motlci  at  Clotrt  M—IInQ  of  tht  Unhid 
I  Nmal  Acadmiw  Boanl  of 


r:  Pursuant  to  the  provisions  of 
the  Fsdere]  Advisory  Committee  Act  (5 
U3.C  App.  2),  notice  is  hereby  given 
that  the  Board  of  Visitors  to  the  United 
States  Naval  Academy  will  meet  on 
October  30,  1997.  at  the  Senate  Russell 
Office  Building,  at  8:30  aon.  This 
meeting  wiU  be  closed  to  the  public 

The  purpose  of  the  meeting  is  to  make 
such  inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  afEairs,  and 
academic  methods  of  the  Naval 
Academy.  Quring  this  meeting  inquiries 
will  relate  to  the  internal  personnel 
rules  and  practices  of  the  Academy,  may 
involve  on-going  criminal 
investigBtions.  and  include  discussions 
of  personal  information  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Accordingly,  the  Under 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  special  committee 
meeting  shall  be  closed  to  the  public 
because  the  meeting  will  be  concerned 
widi  matters  as  outlined  in  section 
552(b)  (2).  (5).  (6),  (7)  and  (9)  of  Title  5. 
United  States  Code. 


TMS MLLIMU  CONTACT:  Lieutenant 
Commander  Coral  K.  David,  U.S.  htevy. 
Executive  Secretary  to  the  Board  oi 
Visitors,  Office  of  the  Superintendent, 
United  States  Naval  Academy, 
Annapolis,  MD  21402-5000,  telephone 
number  (410)  293-1503. 

Dalsd  Octofaar  14. 1W7. 

D— E.Criiin. 

LCDR.  JACC  USN.  Frndrnx^RegM^Liamm 
Ofpcar. 

(nt  Doc  97-28210  Filed  10-22-07;  «:45  am) 


OEPARmElfT  OF  B4ERQY 


15-OOiq 


■B  Plpwlno  Contpsny  of 
AuMffca;  Notico  of  Soction  4  FUinQ 

October  20.  1997. 

Take  notice  that  on  October  15. 1997, 
Natural  Gas  Pipeline  Company  td 
America  (Natural)  tendered  for  filing 
pursuant  to  Section  4  of  the  Natural  Gaa 


Act.  a  notice  of  termination  of  gathering 
services  which  Natural  provides  on 
uncertificated  and  c^tificated  gathering 
fiKilities  known  as  the  Wise  County 
Gathering  S3rstems  in  Wise,  Jack,  Parker, 
Palo  Pinto  and  Dento  Counties,  Texas. 
Natural  states  that  it  will  sell  the  entire 
gathering  system  to  N4itchell  Gas 
Services,  Inc,  a  non-affiliate.  Natural 
further  states  that  no  contracts  for 
transportation  service  with  Natural  will 
be  terminated. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  Intervene  or  prxjtest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Under  §  154.210 
of  the  Commission's  Regulati<»u,  all 
such  motions  or  protests  should  be  filed 
on  or  before  October  27,  1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
proteatants  parties  to  the  pnx»eding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
iD.( 


SBcnioTy. 

(FR  Doc  97-28228  Filed  10-25-87:  8:45  am] 
wnr-m-m 


OEPMKTMEKT  Of  EHEROr 
Enoryy  Ragulatory 


[Dootal  No*.  ECW^-«00  and  OC 
C77-Q00  aid  001 ;  BtM-C79-000  and  001; 
and  EL»-l-00q 

Union  Etodric  Coanpony  and  Canlrai 
HUnote  PudHc  Sofvtoo  Coinponyj 
wowco  Of  mfmaon  oi  tToooaong  ww 


October  20, 1887. 

Take  notice  that  on  October  15, 1997, 
the  Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  « 
proceeding  in  Docket  No.  EL98-1-000 
under  Section  206  of  the  Federal  Po«im 
Act 

Tlie  refund  efiective  date  in  Docket 
No.  EL98-1-000  ¥rill  be  60  days  after 
publication  of  this  notice  in  the  Federal 


OEPAfrnHENT  OF  BIERQY 

Fodaral  Enacgy  flagulatofy 
Commisston 


[Docket  Na  CP07-79$-O00| 


Aran  rnpanno  ^^ompviy,  iiuuco  oi 
■nmn  lo  rtopw  an  uivuunnianiBi 
Aaaaoantant  for  Tna  Propooad 
Wlaconaki  Loop  Exponaion  Pro)act 
I  tor  CoRMnanla  on 


October  20, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Qxnmiasion  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
constructing  and  operating  about  11.4 
miles  of  30-inch-diameter  pipeline  loop 
proposed  in  the  Wisconsin  Loop 
Expansion  Project  >  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  proiect  is  in  the  public  convenience 
and  necessity. 

Samnary  of  the  Propoaed  Project 

ANR  Pipeline  Company  (ANR)  wants 
to  expand  the  capaci^  of  its  facilities  in 
Wisconsin  to  transport  an  additional 
116  million  cubic  feet  per  day  of  natural 
gas  to  shippers  in  the  Chicago  hid> 
markets.  ANR  seeks  authority  to: 

•  Construct  and  op^te  11.4  miles  of 
30-inch-diameter  pipeline  loop  on  Ha 
existing  Wisconsin  mainline  in 
Waukesha  County,  Wisconsin; 

•  Relocate  an  existing  pig  receiver 
from  ANR's  existing  m^nline  station 
No.  10  to  a  parcel  of  land  adjacent  to 
ANR's  existing  mainline  station  No.  12 
in  Waukesha  County,  Wisconsin; 

•  Construct  a  valve  station  at 
milepoct  7.70  along  the  proposed  30- 
inch-<liameter  pipeline  loop;  and 

•  Construct  a  new  meter  station 
(Somers  Meter  Station)  at  milepoat 
13.14  along  ANR's  Airi«rtng  Racine 
lateral  in  Kenosha  County,  Wisconsin. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1 .'  If  you  are 
interested  in  obtaining  procedural 
information,  please  write  to  the 
Secretary  of  the  Commission. 


*  AhOt  npetina  Company'*  apphcatioD  waa  filad 
with  tha  CoHMiaaian  lUMkr  SactkM  7  of  tfaa  NetanI 
Gaa  Act  aad  Part  1S7  of  tha  < 


(FR  Doc  97-28204  FUad  10-23-87;  8:45] 


'  Tha  appandkaa  iiiiwaiitBJ  in  ifaia  notica  aw  not 
baing  printad  in  the  F«4anl  la^alar.  Copiaa  ava 
availaUa  from  tba  Coauniaatao't  Public  Bahiaitija 
and  PUm  Maintwn»n<:>t  Branch.  888  Tint  Straat. 
ME..  Wmhingtop.  DC  20426.  or  call  (202)  2(W-1371. 
Coftaa  of  MM  appandicaa  ama  aMa  to  aH  thoaa 
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far  Ccmstmction 

ANR  proposes  to  use  a  construction 
right-of-way  width  of  75  feet.  ANR 
wotild  construct  about  1.2  miles  of  the 
loop  adjacent  to  its  existing  18-inch- 
diameter  mainline  and  20-inch-diameter 
loop,  and  the  remaining  10.2  miles  of 
pipeline  would  deviate  from  these 
ajdsting  facilities.  Construction  of  the 
prd^xised  pipeline  loop  facilities  would 
rBi]tiire  about  123.96  acres  of  land. 
Following  construction,  ANR  would 
maintain  about  54.02  acres  as  new 
aboveground  facility  sites.  The 
remaining  69.94  acres  of  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 

In  addition,  constructing  the  proposed 
Somers  Meter  Staticm  woiild 
permanently  impact  0.52  acres  of  land 
and  temporarily  impact  0.26  acres  of 
land;  relocating  the  pig  receiver  would 
permanently  require  0.19  acres  of  land 
and  temporarily  impact  0.04  acres  of 
land;  and  constructing  the  proposed 
valve  station  would  permanently 
require  0.2  acres  of  land. 

IVeEAPtooaaa 

The  Naticmal  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accmmt  the  environmental 
impacts  that  cotild  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  reqtiires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
caU  this  "scoping".  The  main  goal  of  the 
•coping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  ami  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
constniction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Public  safety.   . 

•  Land  use. 

•  Cultural  resources. 

•  Endangered  and  threatened  species. 
We  will  also  evaluate  possible 

ahamatives  to  die  proposed  (Koject  or 
portions  of  the  project,  and  make 


recommendations  on  how  to  lessm  m 
avoid  impacts  on  the  vttious  resource 


Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers.  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  alLl 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commisaion. 

rmranHj  IdanfiHad  ffiiiiiiinMnlal 

We  have  already  identified  two  issues 
that  we  think  deserve  attention  based  on 
a  preliminary  review  of  the  proposed 
facilities  and  the  environmraUal 
information  provided  by  ANR.  This 
preliminary  list  of  issues  may  be 
changed  based  on  your  comments  and 
our  analysis. 

•  The  proposed  pipeline  right-of-way 
would  cross  about  1.2  miles  of 
rosidnitial  areas;  a  total  of  six 
residoBces  are  within  50  fisat  of  the 
proposed  construction  work  area. 

•  The  propoaed  project  would  cross 
about  19,680  linear  Cset  of  wetlands,  and 
temporarily  impact  dmut  34.80  acres  of 

wetlands. 

Pohik  Participatjaa 

You  can  make  a  difference  by  ««n«iing 
a  letter  addressing  your  specific 
comments  or  concerns  ahout  the  project 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
meastires  to  avoid  or  lessen 
environmental  impact  The  more 
specific  yotir  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensiue  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  of  yonr  letter  to: 
Lois  Cashell,  Secietay,  Federal  Energy 
Regulatory  Commission.  888  First  St.. 
N.E..  Room  lA,  Washington.  DC  20428; 

•  Label  one  ci^ty  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch.  PR- 
11.1; 

•  Reference  Docket  No.  CP97-785- 
000;  and 

•  Mail  3n>ur  comments  so  that  they 
will  be  received  in  Washington.  DC  (» 
or  b^ore  November  18. 1997. 


In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "interven<v". 
Among  other  things,  intervenors  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  doctunents  n"H 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  accwding  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  moticms  to 
intervene  in  this  proceeding  is  October 
20,  1997.  Parties  seeking  to  file  late 
interventions  must  show  good  cause,  as 
required  by  §  385.214(bX3),  why  Ais 
time  limitation  should  be  waived. 
Environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  Yoa 
do  not  need  intervenor  status  to  have 
your  comments  considered. 
LoisaCMML 
Secntary. 

[FR  Doc  97-28203  Fikd  ie-23-«7;  8.-45  am] 
lOoeasnr-aMi 


BiVinONMCMTAL  PWOTECTION 
AGENCY 


lemoa  OT  AvnaaoaRy 


Responsible  Agency:  Office  of  Fadenl 

Activities,  General  InfbnnaticMi,  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  EnviiDmnenlal 

Impact  Statements  Filed  October  13, 

1997  Throu^  October  17. 1997 

Pursuant  to  40  CFR  1506.9. 

HS  No.  970401.  FINAL  HS.  FHW,  CA, 
US  101  Realignment  Construction, 
near  Cushing  Creek  from  Mile  Poet 
2DJ3  to  22.3  South  of  Crescent  Qty, 
Funding  and  COE  Permits.  Del  Norte 
County,  CA,  Due:  November  24. 1997. 
Contact  John  R.  Schuhz.  (916)  551- 
1314. 

£75  No.  970402,  FINAL  SUPPLEMENT. 
EPA.  7X  Oak  Hill  Surface  Lignite 
Mine  (Cormeriy  known  as  the  Martin 
Lake  D  Aree  Mine)  Expansion  Project 
into  the  Din  Area,  Modification/ 
Reissuance  of  a  New  Source  NPDES 
Permit  Rusk  Cotinty,  TX,  Due: 
Novnnber  24, 1997,  Contact  Robert 
D.  Lawrence.  (214)  665-2258. 

EtS  No.  970403.  FINAL  fifS.  USN.  WA. 
Puget  Sound  Naval  Station.  Sand 
Point,  Disposal  and  Reuse, 
Implementation.  King  County.  WA, 
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Due:  November  24. 1997.  Contact 
rhingmin  Cher.  (703)  604-1268. 
EIS  No.  970404.  SECOND  FINAL 
SUPPLE.  DOE.  CA.  Petroleum 
Production  at  Maximum  EfBcient 
Rate.  Updated  Information  for  the 
Sale  of  Naval  Petroleum  Reserve  No. 
1  (NFR-1  also  caUed  "Elk  Hills") 
Amendment  for  Kem  County  General 
Plan,  Elk  Hills.  Kem  County,  CA.  Due: 
November  24, 1997,  Contact  Anthony 
J.  Como,  (202)  586-5935. 

Dated:  October  21. 1907. 
WUUam  D.  DickMMH. 
Dindor.  SSPA  Compliance  DiwiMkm.  Office 
ofFedemI  Activitiea. 
(FR  Doc.  07-28233  PUed  lQ-23-47;  8:43  am] 


BIV1R0NMBITAL  PfKrrECnON 
AGENCY 


of  EPA 


CoiwiMnts 


Availahillty  of  EPA  comments 
prepared  October  13. 1997  Throu^ 
October  17, 1997  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2Kc)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statementB 
(EISs)  was  published  in  FR  dated  April 
11. 1987  (62  FR  16154). 

Draft  ElSa 

ERP  No.  D-AFS-ISS287-OR  Rating 
SC2.  Little  River  (DEMO)  Demonstration 
of  Ecosystem  Management  Options 
Timber  Sale,  Implementation,  Umpqua 
National  Forest.  North  Umpqua  Ranger 
District.  Dou^w  County.  OR. 

Sununoryr  EPA  exprrased 
environmental  concerns  with  potential 
impacts  of  proposed  harvest  activities 
within  riparian  reserves. 

ERP  No.  D-BU4-KB6198-00  Rating 
EC2.  Rangeland  Health  Standards  and 
Guidelines  for  Livestock  Crazing  on 
Public  Rangelands  in  California  and 
Northwestern  Nevada.  CA  and  NV. 

Sununoryr  EPA  expressed 
environmental  concnns  due  to  the  high 
percentage  of  habitats  in  a  functional-at- 
risk  and  non-hinctional  conditioa.  EPA 
straogly  reeonunaoded  the  Final  EIS 
provide  an  expanded  and  more  detailed 
description  of  implementation, 
monitoring  ciunuJative  impacts,  and 
adaptive  management  measure  and 
tools. 


ERP  No.  D-FHW-D40290-MD  Rating 
E02,  US  1 1 3  Planning  Study. 
Transportation  Improvement  from  south 
of  Snow  Hill.  Maryland  to  Delaware 
State  Line.  Funding  and  COE  Section 
404  Pramit.  Worcester  County.  MD. 

Summary:  EPA  expressed 
environmental  objections  to  the 
potential  impacts  to  upland  forest 
habitat  stream  channels;  palustrine 
forested  wetland:  and  historic  and 
cultural  resources. 

ERP  No.  D-FTA-4S4021-CA  Rating 
EC2,  Cattrain  San  Frandaco  Downtown 
Extension  Project,  Fourth  and 
Townsend  Streets  in  San  Francisco  to  a 
proposed  terminal  at  a  site  of  the 
present  Transbay  Terminal  in 
Downtown  San  Francisco.  Funding, 
Approvals  and  Permits,  San  Francisco. 
San  Mateo,  and  Santa  Clara  Counties, 
CA. 

Summary:  EPA  raised  environmental 
concerns  with  the  proposed  parking 
development  aspect  of  FTA's  Caltrain 
Downtown  Extension  Project  DEIS. 

FfaulEISa 

BRP  No.  F-AFS-C65002-PR. 
Caribbean  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation.  PR. 

Summary.  Based  on  EPA  review  of 
the  Final  EIS.  EPA  does  not  object  to  the 
proposed  action. 

BHP  No.  FI-FHW-K40202-CA,  CA- 
58 — Mojave  Freeway  Project. 
Constrxiction  from  0.1  mile  east  of  the 
Cache  Creek  Bridge  to  5.0  miles  east  of 
the  town  of  Mojave,  Funding,  COE 
Section  404  Permit  and  Right-of-Way 
Acquisition.  Kem  County,  CA. 

Summary.  EPA's  previous  objections 
to  the  DEIS  was  satisfactorily  addressed 
in  FEIS.  EPA  asked  that  the  mitigation 
measures  referenced  foi  adoption  in  the 
DEIS  and  FEIS  be  noted  as 
commitments  in  the  Tier  I  Record  of 
Decision. 

DHad:  Odobor  21, 1987. 
%WlBaM  a  Dickai  w. 
Dinctoe.  tOPA  Caapliaaee  DMaioa.  Office 
of  Feaetal  ActiwUies. 
[FR  Doc  97-28234  Filed  10-23-07;  8:45  am] 


ACTION:  Industrial  Combustion 
Coordinated  Rulemaking  (ICCR)  Federal 
Advisory  Committee  notice  of  upcoming 
meeting. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(AD-FKL-OVIS-q 

RutanwIdnQ  Fodoral  Advisory 
Cominlttoo  Notioo  of  UpcomlnQ 


AOCNCY:  EnviionmeBtal  Plolscticm 

Agency  (EPA). 


r:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C  App.  2,  section  9(c), 
EPA  gave  notice  of  the  establishment  of 
the  lOCR  Federal  Advisory  Committee 
(hereafter  referred  to  as  the  ICCR       • 
Coordinating  Conunittee)  in  the  Federal 
Register  on  August  2, 1996  (61  FR 
40413). 

The  public  can  follow  the  progress  of 
the  ICCR  through  attendance  at 
meetings  (which  will  be  announced  in 
advance)  and  by  accessing  the 
Technology  Transfer  Network  (TTN). 
which  serves  as  the  primary  means  of 
disseminating  information  about  the 
ICCR. 

DATES:  The  next  meeting  of  the  ICCR 
Coordinating  Committee  is  scheduled 
for  November  18-19. 1997.  Also,  the 
KXK  Work  Groups — ^which  report  to  the 
Coordinating  Committee — ^have 
meetings  scheduled  in  November.  1997. 
The  dates  of  these  Work  Group  meetings 
are  sununarized  below.  Further 
information  on  the  dates  of  the 
Coordinating  Committee  meeting  and 
the  Work  Group  meetings  may  be 
obtained  by  accessing  the  TTN  or  by 
calling  EPA  (see  FOR  RIRTHBt 
■rOflATION  CONTACT). 
A0ORCS8E8:  The  Coordinating 
Committee  meeting  on  Novemb^  18- 
19, 1997  will  be  held  at  the  Red  Lion 
Hotel,  2525  West  Loop  South.  Houston. 
Texas,  77027.  The  telephone  number  for 
the  Red  Lion  Hotel  is  (713)  961-3000. 
The  Red  Lion  Hotel  requests  that 
reservations  be  made  by  Octobw  27, 
1997  for  those  staying  at  the  hotel  for 
the  meeting.  The  locations  of  the  Worii 
Group  meetings  are  summarized  below. 
Further  information  on  the  locations  of 
the  Coordinating  Committee  meeting 
and  the  Work  Group  meetings  may  be 
obtained  by  accessing  the  TTN  or  by 
calling  EPA  (see  FOR  FURTHER 
■PDRMATION  CONTACT). 

Inspection  of  Documents:  Docket 
Minutes  of  the  meetings,  as  well  as 
other  relevant  materials,  will  be 
available  for  public  inspection  at  U.S. 
EPA  Air  and  Radiatitm  Docket  and 
Information  Center,  Docket  No.  A-96- 
17.  The  docket  is  open  for  public 
inspection  and  copying  between  8  ajn. 
and  4  p.m.,  Monday  through  Friday 
except  for  Federal  holidays,  at  the 
following  address:  U.S.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center  (6102). 
401  M  Street  SW,  Washington,  DC 
20460;  telephone:  (202)  260-7548.  The 
docket  is  located  at  the  above  address  in 
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Room  M-1500.  Waterside  Mall  (ground 
floor).  A  reasonable  fee  may  be  charged 
{br  copying. 

FOR  FURTHER  MFORMATION  CONTACT:  Fnd 
Porter  or  Sims  Roy,  U.S.  Environmental 
Protection  Agency,  Emission  Standards 
Division,  Combustion  Group,  (MD-13), 
Research  Triangle  Park,  North  Carolina 
27711.  telephone  numbers  (919)  541- 
5251  and  541-5263,  respectively. 

SUPPLBICNTARY  ffMKMMATKM: 

Technology  Tranafer  Network  (TTN) 

The  TTN  is  one  of  the  EPA's 
electronic  bidletin  boards.  The  TTN  can 
be  accessed  through  the  Internet  at 

WWW:  http://www.epa.gov/ttn  or 

ttnwww.rtpnc.epa.gov 
FTP:  ttnftp.rtpnc.eiM.gov 


When  accessing  the  WWW  site,  select 
Directory  of  TTN  Sites,  then  select 
lOCR — Industrial  Combustion 
Coordinated  Rulemaking  &t>m  the 
Directory  of  TNN  Sites. 

Access  to  the  TTN  through  FTP  is  a 
streamlined  approach  for  downloading 
files,  but  is  only  useful,  if  the  desired 
filraiames  are  Imown. 

If  more  information  on  the  TTN  is 
needed,  call  the  help  desk  at  (919)  541- 
5384. 

Meetings  of  the  ICCR  Coordinating 
Committee  and  Work  Groups  are  open 
to  the  public.  All  Coordinating 
Committee  meetings  will  be  announced 
in  the  Federal  Ragiatui  and  on  the  TTN. 
y/oitk  C^up  meetings  will  be 
annoimced  on  the  TTN  and  in  the 
Federal  Register,  when  possible. 


The  next  meeting  of  the  Coordinating 
Committee  will  be  held  November  18- 
19, 1997  at  the  Red  Lion  Hotel,  2525 
West  Loop  South.  Houston.  Texas,  from 
about  8Kn  ajn.  to  about  6:00  p jn.  The 
agenda  for  this  meeting  will  include 
reports  from  the  Work  Groups  on  their 
progress,  testing  needs  and 
prioritization  issues,  discxission  of  data 
gathering  efforts  to  support  the  KXIR. 
and  a  discussion  of  direction  and 
guidance  from  the  Coordinating 
Committee  to  the  Work  Groups.  An 
opportunity  will  be  provided  for  the 
public  to  offer  comments  and  address 
the  Comtlinating  Committee. 

The  Work  (koups  have  cuneody 
schedtded  the  following  meetings: 


Wo(k  group 


Incinerators 
10  EnQines  . 
DOHers  ..MM.. 


StaHonary  Combualion  Tuit)inas 


Tailing  and  Monioiing  Proloool 


October  28. 1997  ... 
November  20. 1997. 
February  26, 1997  .. 
October  30. 1997  _. 
November  20,  1967 . 
FobniMy  26, 1998  „ 
October  30. 1997  ..„ 
November  20, 1997, 
Januery  13, 1998  ._ 
February  26,  1998  _ 

Mweh  24. 1996 

November  20. 1997 
Febniary  26, 1998 .. 
Novembar20,  1997. 
February  26. 1998  „ 
November  21. 1997. 
Febniary  27, 1998  „ 


I  oceBon 


RTP,  NC. 
HouMon.TX 
ureerwDore^  nu 
ChicaBO.IL 
HouMon,  TX 
ureanaooro,  m«. 
RTP.NC. 
Houaton,  T)C 
Alima.QA. 
Qraartaboro.  NC 
NawOrtaani,LA. 
Houilon,  TX- 

Houaton.  TX 
uiearaDoro,  nu. 
Houaton,  TX. 
Greenaboro^  NC 


The  agendas  for  these  meetings 
include  review  and  revision  of  the  ICCR 
databases,  data  and  information 
gathering  efforts,  possible  emission 
testing,  and  potential  subcategorization. 
An  opportunity  will  be  provided  at  each 
meeting  for  the  public  to  offer 
comments  and  address  die  Work  &oup. 

Individuals  interested  in  Coordinated 
Committee  meetings.  Woric  (koup 
meetiiigs,  or  any  aspect  of  the  ICCR  for 
that  matter,  should  access  the  TTN  cm 
.  a  regular  basis  for  information. 

Two  copies  of  the  lOCR  Coordinating 
Committee  charter  are  filed  with 
appropriate  coaunittees  of  Congress  and 
the  libiary  of  Congress  and  era  available 
upon  request  to  die  Docket  (ask  for  item 
M-B-1).  The  purpose  of  the  ICCR 
Co(»dinating  Committee  is  to  assist  EPA 
in  the  development  of  regulations  to 
control  emissions  of  air  pollutants  from 
industrial,  commercial,  and  institutional 
combustion  of  fuels  and  non-hazardous 
solid  wastes.  The  Coordinating 
Committee  will  attmnpt  to  develop 
Becommendaticms  for  national  emission 


standiuds  for  hazardous  air  pollutants 
(NESHAP)  implementing  section  112 
and  solid  waste  combustion  regulations 
implementing  section  129  of  the  Act 
and  may  review  and  make 
recommendations  for  revising  and 
developing  new  source  performance 
standards  (NSPS)  under  section  111  of 
the  Act.  The  recommendations  will 
cover  boilers,  process  heaters, 
industrial/commercial  and  other 
incinerators,  stationary  internal 
combustion  engines,  andetationary 
combustion  turiiines. 

Listo  of  Coordinating  Cemmfttee  and 
Work  Group  members  are  available  from 
the  TTN  for  the  purpose  of  giving  the 
public  the  opportunity  to  contact 
members  to  discuss  concerns  or 
information  they  would  like  to  bring 
6»ward  during  the  ICCR  process. 

It  is  anticipated  that  the  next  meeting 
of  the  Coordinating  CcHnmittee. 
following  the  meeting  in  November,  will 
be  February  24-25. 1008  in  Greensbcno. 
North  Carolina. 


■  17. 1997. 
Ikkaid  a  WOsaa. 
Acting  Assistant  Adadniatmlar. 
[FR  Doc  97-28275  Filed  10-29-97;  8:45  am) 


wunihine  Act  MeeUnQ 

AGENCY  HOUMNQ  THE  MEErVM:  Federal 
Maritime  Commission. 

TWE  AND  OATI:  9:30  a.m.— October  21. 
1997. 

nACE:  BOO  Nordi  Capitol  Street.  N.W.— 
Room  1000.  Wariiingtim,  DjC 

ITATUB:  Qoaed. 

MATTERM  TO  M  CONSBBIED:  1.  Docket 
No.  96-20— Port  Restrictions  and 
Requiiementa  in  the  United  States/Japan 
Trade. 
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COMTACT  PERSON  FOR  MORE  MFORMMTION: 

Joseph  C  PoUdng.  Saoetaiy,  (202)  523- 

5725. 

laOTph  C  PsOd^, 

Socjotuiy. 

(FR  Doc  97-2S325  Ftkd  10-n-e7: 4:40  pml 


FEDERAL  MARITIME  COMMISSION 

TWE  AND  DATE:  9:00  ajn.— October  22. 
1997. 

PIACE:  800  Noth  Cipitol  Street,  NW.. 

Room  1000.  Wishington,  DC 

STATUS:  CkMed. 

HArrER(i)TO  BE  CONSKKRED:  1.  Docket 

Na  96-20— Port  Restiictioos  and 

Requirements  in  the  United  States/Japan 

Trade. 

CONTACT  POaON  FOR  MORE  MFORMATK)N: 
Joeeph  C  Polking.  Secretary.  (202)  523- 
5725. 
laaaphCPelkk^ 

(FR  Doc  97-2*431  FUad  10-2a-«7;  SKWjn) 


FEDERAL  RESERVE  SYSTEM 


Ctwnge  in  Bank  Contool  I 
AcquisMons  of  Sliaraa  o(  Banks  or 
Bank  HokMng  Companlaa 

The  nodficants  bsted  below  have 
applied  under  the  rh«ng«  in  Bank 
Cwtrol  Act  (12  U.S.C  1817()))  and  § 
225.41  of  the  Board's  Regukti<Mi  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  far 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  avail^k  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  far  that  notice  or  to  the  ofBces 
of  the  Boerd  of  Governors.  Comments 
must  be  received  not  later  than 
November  10. 1997. 

A.  Federal  Reearve  Bank  of 
Minneapolia  (Karen  L.  Grandstrand. 
Vice  PresideDt)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480-2171: 

1.  Charies  W.  Ekstnim,  Philip.  South 
Dakota,  and  Morris  W.  )ones.  )erry  P. 
Jones,  Ralph  D.  Jones,  and  Thomas  B. 
Jcmes,  all  of  Kfidland.  South  DakoU. 
acting  in  concert;  to  acquire  additional 
voting  shares  of  Philip  Bancorporatioo. 
Inc.  Philip,  South  Dakota,  and  thereby 


indirectly  acqtdre  First  National  Bank  in 
Philip.  Philip.  South  Dakota. 

Board  of  Governors  of  the  Federal  Reaerve 
System.  October  21. 1997. 

Deputy  S9cntaiy  of  the  Board. 

(FR  Doc  97-28266  Filed  10-23-97;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 

Focmadons  of,  AcquWdons  by.  and 
Margars  of  Bank  Hoking  Compantak 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  sUtutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
inchiding  the  companies  listed  below. 

The  applications  hsted  below,  as  well 
ae  other  related  filings  required  by  the 
Board,  are  available  far  immediate 
inspectiim  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  infection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  ^Iso 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  AcL 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  througlu>ut 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  eech  of  these  applications 
must  be  received  at  the  Rraerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govonors  not  later  than  November  17. 
1997. 

A.  Federal  Reserve  Beak  of 
Philadelphia  (Michael  E.  Collins.  Senior 
Vice  President)  100  North  6th  Street. 
niiladelphia.  Pennsylvania  19105-1521: 

1.  MBNA  Coqxtration,  Wilmington. 
Delaware:  to  acquire  100  percent  of  the 
voting  shares  of  MBNA  Bank  America 
Bank  (Delaware),  MOhnington, 
Delaware. 

B.  Federal  Reserve  Beak  of  develaod 
Qefkry  Hirsch.  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland.  Ohio 
44101-2566: 

1.  FM3.  Cmporation.  Hermitage. 
Pennsylvania,  and  Southwest  Banks, 
Inc..  Naples.  Florida;  to  acquire  100 


pocent  of  the  voting  shares  of  West 
Coast  Bank.  Sarasota.  Florida. 

C  Federal  Reaerve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
niincas  60690-1413: 

I.  Vemna  Bancshans.  Limited, 
Veraia,  Wisconsin:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Verona.  Venma.  Wisomsin. 

D.  Federal  Raearre  Baak  of  SL  Loais 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63102- 
2034: 

1.  Southern  h4issoiu1  Bancshans.  Inc., 
Marshfield,  Missouri;  to  become  a  bank 
holding  ctHnpany  by  acquiring  100 
percent  of  the  voting  shares  of  Southern 
Miaaeuri  Bank  (in  organiation), 
Marshfield.  Missouri. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manias,  Assistant  Vice 
Precidait)  925  Oand  Avenue.  Kansas 
Qty.  Missouri  64198-0001: 

1.  Light  Bancshares  Corporation, 
Liberal.  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Community  Bank.  Liboal.  Kansas. 

Board  of  Governor*  of  tlia  Pedwal  Raaarre 
Systom.  October  20. 1997. 

Deputy  Secntary  of  the  Board. 

(FR  Doc  97-28169  FUed  10-23-97;  8:45  and 


FEDERAL  RESERVE  SYSTEM 

Formationa  of,  Acquteittona  by,  and 
Margars  of  Bank  HokBng  Con^Mniaa 

Tbe  compenies  listed  in  this  notice 
have  appUed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutee 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acqxiire  tht 
assets  or  the  ownership  of.  control  ot  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  iq)plications  listed  below,  as  well 
as  othw  related  filings  required  by  the 
Boerd.  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be    . 
available  fm  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  emunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
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includes  whether  the  ecquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  20. 
1997. 

A.  Federal  Reeerve  Bank  of  Adanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303-2713: 

1.  Gulf  Coast  Bancorp,  Inc..  Port 
Charlotte.  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Gulf 
Coast  Community  Etank,  N.A..  Port 
Charlotte,  Florida  (in  cwganization). 

2.  Skylake  Bankshares,  Inc.,  North 
Miami  Beach,  Florida;  to  merge  with 
Kislak  Financial  Corporation.  Miami 
Lakes,  Florida,  and  thereby  indirectly 
acquire  Kislak  National  Bank,  North 
Miami,  Florida. 

B.  Federal  Reaerve  Bank  of  Kansas 
City  (D.  Michael  Manias,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  MNB  Bancshares,  Inc.,  Manhattan. 
Kansas;  to  acquire  100  percent  of  the 
voting  shares  of  Freedom  Bancshares, 
Inc.,  Osage  City.  Kansas,  and  thereby 
indirectly  acquire  Citizens  State  Bank. 
Osage  City,  Kansas. 

C  Fadwal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Wills  Point  Financial  Corporation, 
Wills  Point,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Qtizens 
National  Bank  of  Wills  Point.  Wills 
Point.  Texas. 

D.  Federal  Reserve  Bank  of  Saa 
Fkaadaoo  (Pat  Marshall.  Manager  of 
Analytical  Support,  Consumer 
Regulation  Gioup)  101  Maricet  Street. 
San  Francisco,  California  94105-1579: 

1.  Pedcor  Bancorp,  Indianapolis. 
Indiana;  to  become  a  bank  holding 
company  by  acquiring  80.9  percent  of 
the  voting  shares  of  International  Qty 
Bank,  N.A..  Long  Beach,  California. 

2.  Zions  Bancorporation,  Salt  Lake 
Qty.  Utah;  to  merge  with  Vectra 
Bancorporation.  Denver.  Colorado,  and 
thereby  indirectly  acquire  Vectra  Benk, 
Denver.  Colorado. 

Bo«d  of  Govenian  of  the  Federal  RBtenre 
System.  October  21. 1997. 
JeoBifer  MokMOii. 
Deputy  Seaetary  of  the  Board. 
(FR  Doc  97-28267  FUed  10-23-97;  &45  am) 
I  oooK  sna-ai-r 


FEDERAL  RESERVE  SYSTEM 

Notica  of  Propoaais  To  Engage  In 
Parmisaible  NonbanMng  ActtvWas  or 
To  Ac(|uire  Companies  That  are 
Engaged  In  Panniaslbia  Nonbanking 
ActivMos 

The  companies  listed  in  this  notice 
have  given  notice  imder  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
direcUy  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
benk  holding  companies.  Unless 
othnwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  fof  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  ottbe 
BHC  Act. 

Unless  otherwise  noted,  conmients 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  17, 1997. 


A.  Federal  Reeer»«  Bank  of  Cleveland 

(Jeffnry  Hirsch.  Banking  Supmvisor) 
1455  East  Sixth  Street.  Qeveland.  Ohio 
44101-2566: 

1.  Central  Bancshares,  Inc., 
Lexington,  Kentucky;  to  acquire  Central 
Bank,  F.S.B.,  Nicholasville,  Kentucky 
(in  formation),  and  thereby  engage 
through  a  de  novo  fBderal-chartCHred 
savings  bank,  in  permissible  savings  and 
loan  association  activities,  pursuant  to  § 
225.28  (bH4)  of  the  Board's  Regulation 
Y. 

2.  Star  Bank  Corporation,  Cincinnati. 
Ohio;  to  acquire  Great  Financial 
Corporation,  Louisville,  Kentucky,  and 
tiiereby  indirectiy  acquire  Great 
Financial  Bank.  F.S.B,  Louisville, 
Kentucky,  and  thereby  engage  in 
permissible  savings  and  loan  association 
activities,  punuant  to  §  225.28  (bX4)  of 
the  Board's  Regulation  Y. 

Board  of  Govemon  of  the  Pedenl  Reserve 
System.  October  20. 1997. 

Deputy  Seaebuy  of  the  Board. 
(FR  Doc  97-28168  FOed  10-23-47;  8:45  am) 
cooaano-ai-v 


FEDERAL  RESERVE  SYSTEM 

Nofica  of  Proposals  To  Engage  In 
Parmisaibla  Nonbanking  AdMliaa  or 
To  Acquire  Companias  T?iat  are 
cngagaa  in  i*aiiiuiBioia  wonpaniung 
ActtvNIaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
direcUy  or  through  a  subsidia^  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemora.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  AcL 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Govemon 
not  later  than  November  10, 1997. 

A.  Federal  Reeerve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  Yoric. 
New  York  10045-0001: 

1.  J  J*.  Morgan  &■  Incorporated,  New 
York.  New  York;  to  acquire  American 
Century  Companies.  Inc.,  Kansas  Qty. 
Missouri,  and  thereby  engage  in 
providing  investment  or  financial 
advice,  pursuant  to  §  225.28(b)(6)  of  the 
Board's  Regulation  Y;  securities 
brokerage  services,  punuant  to 
225.28(bK7):  and  providing  certain 
administrative  services,  see.  Bankers 
Trust  New  Yoik  Corporatitm,  83  Fed. 
Res.  Bull.  780  (1997);  and 
CofluneizhonJ:  A.C.,  83  Fed.  Res.  Bull. 
678  (1997);  Commersbank  AG,  June  16. 
1997;  The  Governor  and  Company  of 
the  Bank  of  Ireland.  82  Fed.  Res.  Bull. 
1129  (1996);  Dresdner  Bard:  AG,  82  Fed. 
Res.  Bull.  676  (1996);  Barclays  Bank 
PIC.  82  Fed.  Res.  Bull.  158  (1996); 
Mellon  Bank  Corporation,  79  Fed.  Res. 
Bull.  626  (1993).  With  respect  te  mutual 
fund  transfiBr  agency  services,  see  12 
CF.R.  §  225.15(1). 

B.  Federal  Reenve  Beak  of 
Richmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  Eait  Byrd 
Street.  Richmond.  Virginia  23261-4528: 
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I.  Fint  Union  Corpomtitm,  Chariotts. 
North  Carolina;  to  acquire  Wheat  First 
Butcher  Siagsr,  Inc.,  Richmond. 
Virginia,  and  thereby  engage  in 
underwriting  and  dealing  in.  to  a 
limited  extent,  all  types  of  debt  and 
equity  securities  other  than  interests  in 
open  end  investment  companies,  see, 
JJ*.  Mwgan  6-  Co..  Inc..  et  al.,  75  Fed. 
Rea.  Bull.  192  (1989)  (1989  Order)): 
underwriting  and  dealing  in  obligations 
of  the  United  Statas,  general  obligations 
of  stataa  and  their  political  subdivisions. 
and  odiar  nhligpitinnn  that  state  member 
banks  of  the  Federal  Reserve  System 
may  be  authorized  to  underwrite  and 
deal  in  under  12  U.S.C  24  and  335. 
pursuant  to  §  225.28(bH8Xi)  of  the 
Board's  Regulation  Y;  in  acting  as 
investmmt  or  financial  adviaor. 
pursuant  to  $  225.28(b)(6)  (rf^the  Bovd  s 
Regulation  Y;  in  providittg  securities 

I  swvices  (inchiding  sacuritiea 
;  and/or  securities  execution 
I  on  an  exchange),  alone  and  in 
combinatioo  with  investment  advisory 
services,  and  incidoital  activities 
(including  related  securitiaa  credit 
activities  and  cvistodial  services), 
pursuant  to  §  225.28(bX7Xi)  of  the 
Board's  Regulation  Y;  in  buying  and 
selling  in  the  secondary  market  all  types 
of  securities  on  the  order  of  customafs 
as  a  "risUess  principal"  to  the  extent  of 
engaging  in  a  transaction  in  which  the 
company,  after  receiving  an  order  to  buy 
(or  sell)  a  security  from  a  customor. 
purchases  (or  sells)  the  security  for  its 
own  account  to  o&et  a 
contemporaneous  sale  to  (or  purchaae 
from)  the  customer,  pursuant  to  § 
225.28(bK7Ku)  of  the  Board's  Regulation 
Y;  in  acting  as  agent  for  the  private 
placement  of  securities  in  accordance 
with  the  raquiraments  of  the  Securities 
Act  of  1933  and  the  rules  of  the 
Securities  and  Exchange  Commission, 
pursuant  to  §  225.28(bX7Xiii)  of  the 
Board's  Regulation  Y;  in  acting  aa  a 


futures  commission  merchant  for 
unaffiliated  persons  in  the  execution, 
clearance,  or  execution  and  clearance  of 
any  futures  contract  and  option  on  a 
futures  contract  traded  on  an  exchange 
in  the  United  States  or  abroad,  pursuant 
to  §  225.28{bK7)(iv)  of  the  Board's 
Regulation  Y;  and  in  wngnging  as 
principal  in  foreign  exchange,  forward 
controls,  options,  futures,  swaps,  and 
similar  contracts,  whether  traded  on 
exchanges  or  not.  based  on  any  rate, 
price,  financial  asset  (includk^s  gold, 
silver,  platinum,  palladium,  copper,  or 
any  other  metal  approved  by  the  Board), 
nonfinancial  asset,  or  group  of  assets 
other  than  bank-ineligible  secxirities. 
pursuant  to  %  22S.28(bX8)  of  the  Board's 
Regulation  Y,  and  engaging  in  these 
activities  with  respect  to  bank-ineligible 
securities  pursuant  to  the  1989  Order. 

Boud  of  Govwnan  of  Um  Fedvel  RMsrre 
System.  Octobv  21. 1907. 

Deputy  Secntarf  of  thm  Board. 
[FK  Doc  97-28288  Piled  10-23-07;  0:45  am) 
oooc  itia-ei-^ 


FEDERAL  RESERVE  SYSTEM 
SunaMn*  Act  MMting 


mm  DATE:  10:00  ajn..  Wednesday, 
October  29.  1997. 
PIACE:  Marriner  S.  Ecdaa  Federal 
Reaerve  Board  Building.  20th  and  C 
Streets,  N.W..  Washington.  D.C  20551. 
STATUS:  Closed. 

HATTBW  TO  BE  CONSBEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  Individual  Federal  Reaerve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
OONTACr  PBWM  POR  MORE  WTOWIATIOW; 
Mr.  Joaeph  R.  Coyne.  Assistant  to  the 


Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  biisiness  dajrs 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  Octobar  22. 1907. 

DeputfSacrttary  of  the  Board. 

(FR  Doc.  97-28383  Filed  10-22-07: 11:12 
ami 


FEDERAL  TRADE  COMMMSKM 

Qfcnnng  of  R0^ii00t  fof  Earty 
enmnanon  at  me  warang  P0rioa 


Section  7A  of  the  Clayton  Act.  IS 
U.S.C  §  18a.  as  added  by  TiUe  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvement  Act  of  1976.  requires 
persons  contemplating  certain  metgen 
or  acquisitions  to  give  the  Federal  Trade 
Conunission  and  the  Assistant  AttiKney 
General  advance  notice  and  to  wait 
designated  periods  before 
consiunmation  of  such  plans.  Section 
7A(bX2)  of  the  Act  permits  the  agenciea. 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
poiod  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
wrere  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  tfaia 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  durLog 
the  applicable  waiting  period. 


Transactions  Granted  Early  Tbmmation  Betwebi:  091597  and  093097 


Nmm  of  acquiring  person,  name  ofaoquired  person,  neroe  of 
acquiradeiMy 


CSGSy  llama 


ma. 


HoMnga  pk:  (a  BriMi  convviiO.  UWonemarica  Hokfnga  pic  (a  BriWi  com- 


Inc.  Tei»Communicaliona.  Inc.  TCt  SUMMTTr*  o(  Tans.  Inc 


;  Ufa  Insurance  Company.  SurtAmarica.  Inc..  John  Aldan  Ufa  Inauance  Conipeny  of  Near  Yak 
Siemens  AidiengeaelachaA  (a  Genoan  company).  EMdrowaft  AktiengesatBchaA  (a  Swiaa  company), 

AttengeaaiachaH  (a  Swiss  company)  .._ _. 

Alan  K.  Breed  and  Johnnie  CorM  Breed.  AaedGlgnal.  Inc.  ASadSian^  Inc 

VSaA  Cammuncaiona  Partners  11.  LP..  Mi^Locat  Medta  Monnafian  Qroup.  Inc.  pylLM):  Mu»Lacal 

Yefcw  Book  Co.  Inc 


Cap. 


Ine 


C.O.  9m«h  Dnjg  Company.  GMwl  hweatarGraup.  LP..  &D.  Hakfngs  of 

Marsh  &  McLennan  Companiea,  Inc.  GefaU  J.  SuNwan.  GJ.  SuNvwi  Ca,  Inc 

M«*ans,  Inc..  Sun  Company,  Ina.  Ptiiada^phia  Sun  Shipping  Ca.  Inc.;  New  Yoifc  Sun 

Maiatiuii  Fund  Limiled  Partiatship  III.  RaMy  Inhesion.  LP..  The  Ra«y  Cofp 

Norton  McNeughlon.  Inc.  Mtas  Eiika,  Inc..  Mbs  Erka.  Inc 


Oonnration.  TTwmes  Bommafilo.  Padfc  Unplugead  Conmunicaflona,  Inc 


PMN  NOk. 


97-3208 
97-^247 
97-3285 

97-3348 
97-33S2 

97-3364 
97-3361 
97-3381 
97-3388 
07-3388 
97-3415 
97-3418 


9hMfT 

9nsm 

9t\5/97 
9/1 SM7 

9n5/97 

9ns«7 
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TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  091597  AND  093097— Continued 


Name  of  acquiring  person,  name  o<  acquired  person,  name  of 
acquired  entity 


PwW  No. 


MBNA  Corporaten.  FMR  Corporatton.  FtdeHty  Tmst  Company  

Henry  Schein,  Inc.,  SuKvan  Dental  Products.  Inc.,  Sullivan  Dental  Products.  Inc  ._ 
Johnson  &  Johnson,  Gynecare,  Inc.,  Gynecare,  Inc 


Affiliated  Mangers  Group,  Inc..  Irwin  Lietwr.  GeoCapital  Corporation 

Key  Energy  Group,  Inc.,  George  E.  Coleman,  Coteman  Oil  &  Gas  Co.;  Big  A  Well  Service  Co.;  Suko  . 

Household  Inlemational.  Inc..  AAC  Consumer  Finance  Corporation.  AAC  Consumer  Finanoe  Coiporalion  . 

Bacou  SA  Biosystems,  Inc..  Biosystems.  Inc 

CoRec  Industries,  Inc.,  Dana  Corporation.  Boston  Flat  Rubber  Products  Business  .... 

Ontaho  Teachers'  Pension  Plan  Board.  XTRA  Corporation.  XTRA  Corporation 

HeaWtSouth  Corporation,  ASC  Network  Corporation.  ASC  Network  Corporation 

BASF  AldiengeseMschaR.  PPG  Industries.  Inc..  PPG  Industries.  Inc 

CtX;  IntemaHonai  Inc..  John  H.  and  Louise  T.  Btouin  MacBain  (HusbwKi  and  WHe).  Hebdo  UaQ  Inteimlionrt  Inc 

cue  International  Inc..  Torstar  Corporatnn  (a  Canadian  corporaton).  Hetxto  Mag  Intematkjnal  Inc 

US  West,  Inc..  GTE  Corporalkm.  GTE  Wireless  o»  the  Pacific  Inc „ 

MorrH  Lynch  Capital  Appreciaton  Partnership  n  conl.  JP  Foodservice,  he.  JP  Foorteervice.  Inc 
MernI  Lynch  &  Co..  Ifx:..  JP  Foodservice.  Ina.  JP  FoodservKe.  Inc 

Merril  Lynch  Capital  Appreciation  Partnership  n  con%  JP  Foodsenhce.  Inc.  JP  Foodservice,  Inc 
Sid  R.  Bass.  Human  Genome  Sciences.  Ina.  Human  Genome  Sciences,  inc 


Longhom  Partners  Pipeline.  LP..  Exxon  Corporatnn,  Exxon  Pipefine  Company  .. 

UPM-Kymmene  Oy,  Daubert  Industries.  Inc.,  Oaubert  Industries,  Inc „ 

HarteysvMe  Mutual  Insurance  Company,  Minnesota  MtAual  Life  insurance  Company.  Minneaota  Fira  &  Cawaly 

Company  — _„__... „. „.„_ ,  .    ,. 

Robert  and  Alicia  Kuniach,  Ctx;  tmameBonal  Ina.  CtX:  Inlemalional  Inc 

Chrislal  DeHaan,  CUC  International,  Inc..  CUC  Intematmnal,  Inc . 

O.  Brulon  Smith,  Kan  Marks,  Jr.,  Ken  Marks  Ford,  Inc 


O.  Brulon  Smit^  Nelaon  E  Bowers,  II,  European  Motors  of  Nashvile,  LLC;  Clevelwid  VMagt 

VS&A  CommunicalkNW  Partners  II,  LP.,  T/SF  Communications  Qorporation,  T/SF  Communicabons  CofporaHan 

O.  Bnaon  Smi8),  John  T.  Luplon  Trost.  European  Motors  of  NashviOe.  LLC;  Cievetand  VM^je  

TaMon  Hokings.  Ina,  Communications  Central.  Ina.  InVision  Telecommunications.  liK , 

Anheuser-Busch  Companies.  Inc..  Leonard  E.  WWiams,  Way-Nan.  Inc 

AAamalive  Living  Services.  Inc..  Sterling  House  Corporation,  Sterfing  House  Corporabon 

ING  Groep  N.V..  Fwman  Seiz  Gamma  Corp.,  Furman  Seiz  HokSngs  LLC,  Furmwi  Selz  Prophelary.  hK 

FS  Equity  Partners  III,  LP.,  FIPAR  SA.,  Lit  Champ  Food  Stores,  Inc 

Genuine  Parts  Company,  Mr.  WMiam  D.  PanJoe.  Utah  Beering  &  Fabrkation.  Ina;  Colorado  Oaatin||i  and 
SAFECO  Corpoc^km,  Washington  Mutual.  Ina,  WM  Life  Insurance  Company 


I  CorporatkKi  (The).  Ze'ev  Drori,  Ciifkxd  Eleclroncs.  Ina;  AvitaJ  Technologies,  kic  .„ 

J.  R.  Simpiol  Compeny.  JacMin  Seed  Company.  JacMin  Seed  Company 

American  Mutual  HoMing  Company.  Delta  Life  Corporatnn.  Delta  Life  Cofporatton 

ING  Groep,  N.V..  Equitat)le  of  Iowa  Companies,  Equitable  of  k>we  Companies 

Budget  Group.  Inc..  Budget  Rent  A  Car  of  St  Louis.  Ina,  Budget  Rent  A  Car  of  St  Louis.  Inc 

USFreightways  Corporation,  Seko  Woridwkte,  Inc.,  Seko  WortdwkJe,  Inc 

umiad  Aulo  Group.  Ina.  R.  Lynn  Alexander.  Lynn  Alexander.  Ina.  Jo-Vena  Aulomative.  Inc..  and „.. 

Tnje  North  Commuracatkxis  Ina.  Bozefl.  Jacotn.  Kenyon  A  Eckhardt.  Ina.  Bozefl.  Jacobs.  Kenyon  &  EcMtardl  Inc 

Charles  D.  Peebler,  Jr.,  Troe  North  Communcatnns  Ina,  Tnw  North  Communicatkxis  Inc 

Hkfcs,  Muse,  Tate  &  Furst  Equity  Fund  III,  LP.,  UN  Televiskyi  Corporainn.  LIN  Televiann  Corporaten 

AH.  Beto  Corporainn.  The  Edward  W.  Scripps  Tmst.  The  E.W.  Saipps  Compeny 

Fleet  Finandat  Group,  Ina,  Aerobes,  Inc..  Aerot)cs,  Inc 

Fleet  Rnarxaal  Group.  Inc..  Amoki  Sheikowitz.  Legacy  Intematkxtal  of  New  York,  bic  ... 

Fleet  Financial  Group,  inc.,  Jeffrey  Sheikowitz,  Legacy  Intemafionai  of  New  York,  tow 

MnroAge.  Ina.  Oaik  I.  Buch,  Cass  Marketing  Servnes.  Inc 

CoMec  kvJuslries.  Ina.  EquHease  Hokjing  Corp.,  Marine  &  Petroleum  Mfg.  Co..  Inc  ... 

Metals  USA  Inc..  Jeffreys  Steel  Company.  Ina.  Jeffreys  Steel  Compeny.  Inc 

Metals  USA  Ina.  William  J.  Targett,  Meier  Metal  Servkacenlers.  kic  . 

Metals  USA  Ina.  Barry  Haorey.  Hanwy  Titanium.  LkJ 

Bany  Haney.  Metals  USA  Ina.  Meials  USA  Inc  ™ 

Manufacturera'  Servnes  Limited.  Lockheed  Martin  CorporaKon.  Lockheed  Commereil  Elatlnjiita  Company 
Emco  Limited.  Yehuda  Mondelson.  Profit  Piping  Components,  ton 


Gary  W.  Rust.  TCW  Special  Placements  Fund  II,  USMedw  Group.  Inc 

Promodes  SA.,  Casino  Gunhard  Perracfxin.  Casim  Guichard  Perrachon  .. 
Sisters  of  ttte  Sonowful  Mother  flenanihUa.  Ina,  Rhineiandar  Medtoal  Cenlar.  S.C  RNnolandar  Medteri  Cenlar. 
S.C         ~™ 

James  R.  Leininger,  Thomas  R.  Reiy.  See  wi*  Seafoods.  Inc  ..„ 

AutomatK  Data  Processing,  Ina.  Msrsh  &  McLennan  Compwiies.  Ina.  WiOvn  M.  Mercer.  toKorporalsd  «id  YllTHm 

Mr.  Thomas  J.  Hoii.  Sr..  Bankers  fnot  New  Yoiik  Oxpon^         Hoidng  CorpofaHon 

Equity  Corpoiaton  kaenHtfonei,  Servne  Conxvafion  haamattonai.  SO  Alabama  Funerd  Servicea,  kic.  SCI  Louisi- 


Beckman  Instruments.  Ina.  Coulter  Family  Limiled  Partnership,  CouMer  CorporaikMi 

George  Soros,  R&B  Fakxxi  Corporation,  R8fi  Fakxw  CorporMkxi 


IBP,  Ina.  Winchester  Food  Processing.  \nc.,  Winchesler  Food  Processing,  inc 

Maytag  Corporainn.  Metropoftan  Lite  Insurance  Company.  Bkidgatt  Hottngs.  Inc 


97-3437 
97-3246 
97-3284 
97-3394 
97-3402 
97-3410 
97-3412 
97-3288 
97-3340 
97-3413 
97-3372 
97-3382 
97-3306 
97-3286 
97-3306 
97-3307 
97-3306 
97-3319 
97-3327 
97-3368 

97-3373 
97-3400 
97-3401 
97-3406 
97-3414 
97-3418 
97-3419 
97-3420 
97-3421 
97-3446 
97-3448 
97-3450 
97-3452 
97-34S6 
97-3460 
97-3461 
97-3463 
97-3466 
97-3486 
97-3470 
97-3473 
97-3479 
97-3480 
97-3482 
97-3467 
97-3491 
97-3483 
97-3484 
97-3486 
97-3502 
97-3618 
97-3619 
97-3620 
97-3521 
97-3356 
97-3368 
97-3375 
97-3438 

97-3445 
97-3488 

97-3606 
97-3506 

97-3613 
97-3464 
97-3614 
97-3338 
97-3483 
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TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  091597  AND  093097— Continued 


Name  of  acquirioQ  person,  name  of  acquired  person,  name  of 
acquired  entity 


I  »■«—«»*■»»*»»>■'■■■»■«»« 


NovaCare,  Inc.,  Liberty  Mutual  insurance  Company,  Atlantic  IHeatth  Group,  Inc 

Capstone  Ptiarmacy  Services,  Inc.,  Harry  Tractman,  Med-Tec  Ptiarmaceutical  Services.  Inc  .. 
Republic  Industries,  Inc.,  Roger  Dean,  Dermis  Fronrath  Chev.,  inc.  &  Fronrath  Dean  Fronrath 

f^apubtic  Industries,  Inc.,  Bradtoy  W.  Kenyon,  Kenyon  Dodge,  Inc 

K  N  Energy,  Inc.,  Interenergy  Corporation,  Interenergy  Corporation  . ^. „ . .^ ^. 

AmeriKing,  Inc.,  James  E.  Green,  B&J  Restaurams,  Inc _.;.....— .... . u..— .....~.~~ 

The  Finova  Group  Inc..  R.J.  Brandes,  Beigravia  Capital  Corporation 

RJ.  Brandes,  The  Finova  Group  Inc.,  The  Finova  Group  Inc  

ISE  Labs,  Inc.,  Alpfi^ec  Electronics  PubNc  Co..  Ltd.,  a  Thai  company.  Alphaled  lAA.  Inc.  &  Oigilal  TeaUng  Serv- 
ices. Inc  ^ „ 

Source  Media.  Inc.,  Brite  Voice  Systems.  Ina,  Brite  Voice  Systems.  Inc  

ADC  Telecommunications,  Inc.,  NewNet.  Inc.,  NewNel,  Inc 

General  Electric  Company,  Trans  Leasing  International,  Inc.,  Trans  Leasing  International,  Inc 

Nenmoun  Credit  Group  Inc.,  James  M.  Oberman.  Lease  Finance  Group 

Newcoud  Credit  Group,  Inc,  James  R.  Brandt.  Lease  Finance  Group „ „ 

Calpine  Corporation,  Brooklyn  Union  Gas  Company  (The),  Gas  Energy  Inc.  and  Gas  Energy  Cogeneration  Inc 

Thomas  H.  Lee  Equity  Fund  HI,  L.P.,  The  Learning  Company,  Irx;.,  The  Learning  Company,  Inc 

Steven  A.  and  Linda  Webster  (Husband  and  Wile),  R&B  Falcon  Corporation.  R&fi  Falcon  Cotporation ..... 

The  News  Corporation  Umited,  The  Los  Angeles  Dodgers,  Inc.,  The  Los  Angeles  Dodgers.  Inc  ... 

O.  Brulon  Smith.  Richard  Dyer,  Dyer  &  Dyer,  Inc 

Richard  Cot)um,  Daniel  R.  Bollng.  Daley  Corporation : .* 

The  United  Company.  The  Roof  Center,  Inc..  The  Roof  Center,  Inc - _.._. ...._„_.-..„.„„.»...-_„-~.. 

Lefiman  Brottiers  Capital  Partners  I.  SunSource,  Inc.,  SunSource.  Inc .„. ..... 

tloating  Oil  Partners,  LP..  Petroleum  Heat  and  Power  Co.,  Inc.,  Ocermet  Fuel  Oil  Corp 

Mellon  Bank  Corporation,  Steven  Wallace,  Tmstee/Steven  Wallace  Living  Trust.  Pacific  Brokerage  Seivfeas 

J.  Kirk  Hvide,  Kinsman  Lines,  Inc.,  Kinsman  Lines,  Inc 

Performance  Food  Group  Company,  A.F.I.  Food  Service  Distritxjtors,  Inc.,  A.F.K  Food  Service  Distributors.  Inc 

Airgaa,  inc..  Industrial  Gas  Products  and  Supply,  Inc.,  Industrial  Gas  Products  and  Supply,  Inc  ~ „ 

Robert  J.  Higgins,  Strawberries  Inc.,  a  debtor  in  possessnn,  Strawtjerries  Inc..  a  detitor  in  poaeesswn 

Center  Skaet  Capital  Partners,  LP,  M.D.  MMcheHa.  Carrier-Bock  Company 

Michcwl  J.  Dressel.  Quality  Dining,  Ina,  Bruegger's  Corporatnn  

Ripplewood  Partners,  LP.,  Ripplewood  Interim  Partners.  LP.,  Edwards  Holdtoig  Corp , 

Ripplewood  Interim  Partners,  LP..  Ripplewood  Partners,  LP.,  HekJTs  HokUng  Corp.,  GCI  Holdings  Coip  

Fenway  partners  Capital  Fund,  LP.,  AMik  Artificial  Fkiwer  Co.,  Inc.,  Aktik  ArtHkaal  Fk>wer  Co.,  Inc 

Group  Maintenance  Amenca  Corp.,  MacOonaW-Miller  Industries,  Inc..  MacOonakHMMIer  Industries.  Inc  ....- ... 

Group  Maintenance  America  Corp..  RonaM  D.  Bryarrt,  Masters,  Irx:  _.„..„...„.. 

Union  Camp  Corporatkx>,  Greater  New  York  Box  Co.,  Inc.,  Greater  New  York  Box  Co..  Inc ^ 

Cytec  Industries  Inc..  Equilease  HoWing  Corporation,  Fitjerite  HokMngs.  Inc.;  FIberlte.  Inc  

Questor  Partners  Fund,  LP.,  Avnet,  Inc.,  Channel  Master  Division _ _ _.............„ 

ComrTHjnity  Newspaper  Ktok^ngs,  Inc.,  Thomas  G.  Cousins.  Southern  Crescent  Newspapers.  LP 

CACI  Intematkxial  Inc.,  Infonet  Services  Corporation,  Government  Systems,  Ina . 

Philip  E.  Kamins,  Allied  Products  Corporatkxi,  Coz  PlaslKS  diviskm  

Japan  Energy  Corporation.  Japan  Energy  Corporatkxi,  Encore  Computer  Corporatkxi 

Stonington  Capital  Apprectatkxi  1994  Fund,  LP.,  Merisel,  Inc.,  Merisel,  Inc 

Cathokc  Health  Initiatives,  Southern  Health  Care  of  Tennessee,  Inc.,  Southern  Health  Care  of  Tenneaaae.  Inc  . 

United  States  Fklelity  and  Guaranty  Company,  Titan  HokSngs,  inc  .  TMan  HoWlngs,  Inc  

Ingersoll-Rand  Company.  Westinghouee  Electric  Company,  Therrro  King  Corporatkxi 

Robert  FX  Sillerman,  Sinclair  Broadcast  Group,  Inc.,  Sinclair  Radk)  of  Nashville,  Inc  

Reliarx»  Steel  &  Aluminum  Company,  Walter  C.  Gokjstein,  Servee  Steel  Aerospace  Cotporatton 

Crown  Pacific  Partners,  LP.,  Davkl  R.  and  Kay  E.  Syre,  TriHium  Corporatkxi  _ 

Insignia  Financial  Group,  Inc.,  Realty  One,  Ina,  Realty  One.  Inc  

Bayard  Drilling  Technotogies,  Inc.,  Charles  E.  Davidson,  Bonray  Drilling  Company  

Charias  E.  Devkison,  Bayard  Drilling  Technotogies,  Inc.,  Bayard  Drilling  Technotogies.  Inc  


PMNNo. 


97-3524 
97-3293 
97-3377 
97-3378 
97-3504 
97-3316 
97-3428 
97-3429 

97-3438 
97-3441 
97-3467 
97-3478 
97-3486 
97-3497 
97-3489 
97-3500 
97-3515 
97-3622 
97-3525 
97-3628 
97-3531 
97-3537 
97-3538 
97-3540 
97-3541 
97-3542 
97-3546 
97-3548 
97-3651 
97-3556 
97-3557 
97-3668 
97-3568 
97-3678 
97-3579 
97-3504 
87-3308 
87-3663 
87-3567 
87-3568 
87-3580 
97-3588 
97-3503 
97-3395 
97-3387 
87-3443 
87-3628 
87-3645 
87-3576 
87-3581 
87-3604 
87-3606 


Date  termi- 
nated 


08/24/87 
09/25/97 
09/25/97 
001^25/97 
00/25/97 
09/26/97 
09/26/97 
09/26/97 

09/26/97 
09/26/97 
09/26/97 
09/26/97 
09/26A7 
09/26/97 
09/26/97 
09/26/97 
00/26/97 
09/26/97 
09/26/97 
09/26/97 
09/26/97 
09/26/97 
09/26/97 
09/26/97 
09/26/97 
09/26/97 
09/26/97 
09/26/97 
00^26/97 
09/26/97 
09/26/97 
09^26/97 
09/26/97 
09/26/97 
09/26/97 
09/26/97 
09/29/97 
09/29/97 
09/29/97 
09/29/97 
09/29/97 
09/29/97 
09/29/87 
08/30/87 
09/30/97 
09/30/97 
09/30/97 
09/30/97 
09/3(V97 
09/30/97 
09/30/97 
09/30/97 


FOR  FURTHER  MFORMATKM  COWTACT: 

Sandlia  M.  Peey  or  Parcellena  P. 
Fielding,  Contact  Representative, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303.  Washington, 
D.C  20580,  (202)  326-3100. 

By  Direction  of  the  Commisaion. 
Donald  S.  Clark. 
Secretary. 

(FR  Doc.  97-28223  FUed  10-23-97;  8:45  am] 
BRJJNQ  oooE  nae-ei-M 


GENERAL  SERVICES 
ADMINISTRATION 

Propo— d  Coltoctlon;  Comment 
RaqiMst  Entitled  Praparatton, 
Submission,  and  Negotiation  of 
Subcontracting  Plans 

agency:  Office  of  Acquisition  Policy. 
GSA. 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance  (3090-0252). 


SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1995  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
reinstate  information  collection.  3090- 
0252.  Preparation,  Submission,  and 
Negotiation  of  Subcontracting  Plans. 
This  information  collection  will  ensure 
that  small  and  small  disadvantaged 
business  concerns  are  afforded  the 
maximum  practical  opportunity  to 
participate  as  subcontractors  in 
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construction,  repair,  and  alteration  or 
lease  contracts. 
DATES:  December  23, 1997. 
ADDRESSES:  Send  comments  to  Edward 
Springer,  GSA  Desk  Officer.  Room  3235, 
NEOB,  Washington,  DC  20503,  and  to 
Marjorie  Ashby.  General  Services 
Adininistration  (MVP),  18th  and  F 
Streets,  NW.  Washington,  DC  20405. 

Annual  Reporting  Burden: 
Respondents:  1350;  annual  responses:  1; 
average  hours  per  response:  12;  burden 
hours:  16.200. 

FOR  FURTHER  INFOMIATION  CONTACT:  Al 
Matera,  Office  of  GSA  Acquisition 
Policy  (202)  501-1224. 

Copy  of  Proposal:  A  copy  of  this 
proposal  may  be  obtained  from  the  GSA 
Acquisition  Policy  Division  (MVP), 
Room  4011,  GSA  Building,  18th  and  F 
Streets  NW,  Washington,  DC  20405,  or 
by  telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  October  15. 1997. 

Edward  C.  Loeb. 

Acting  Deputy  Association  Adminiatrator, 
Office  of  Acquisition  Policy. 

[FR  Doc.  97-28236  Filed  10-23-47;  8:45  am] 

ICOMi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cenlefs  for  Disease  Control  and 


National  Institute  for  Occupational 
Safety  and  Health;  Occupational 
Exposure  to  Inorganic  Lead:  Request 
for  Comments  and  Information; 
Reput}licatlon 

This  notice  is  being  republished 
because  the  ^  symbol  was  missing 
throughout  the  original  dociunent 
published  in  the  Federal  Register  on 
October  7, 1997  (62  FR  52343). 
AGENCY:  National  histitute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC),  Department  of 
Health  and  Human  Services  (DHHS). 
ACTION:  Request  for  comments  and 
information  relevant  to  occupational 
exposure  to  inorganic  lead. 

SUMMARY:  NIOSH  is  reviewing  its 
recommendations  contained  in  the 
document  Criteria  for  a  Recommended 
Standard.. ..Occupational  Exposure  to 
Inorganic  Lead,  Revised  Criteria — 1978 
[NIOSH  1978).  The  evaluation  of  recent 
literature  indicates  that  the  NIOSH 
recommended  exposiue  limit  (REL)  of 
100  Mg/ni^  as  an  6-hour  time-weighted 
average  (TWA)  in  that  document  does 
not  sufficienUy  protect  workers  from  the 


adverse  effects  of  exposure  to  inorganic 
lead.  NIOSH  is  requesting  comments 
and  information  relevant  to  the 
evaluation  of  the  potential  health  risks 
associated  with  occupational  exposure 
to  inoiganic  lead,  as  well  as  case  reports 
or  other  data  that  demonstrate  adverse 
health  effects  in  workers  exposed  to 
inorganic  lead  at  or  below  the  OSHA 
permissible  exposure  limit  (PEL)  of  50 
)ig/m3  as  an  8-hour  TWA  and  any 
information  pertinent  to  evaluating  the 
technical  feasibility  of  establishing  a 
more  protective  R^  for  inorganic  lead. 
NIOSH  is  also  soliciting  information  on 
worker  blood  lead  levels  (BLLs) 
including  data  on  methodologies  used 
in  measuring  BLLs  in  the  workplace  and 
information  that  can  be  used  for 
comparing  airborne  inorganic  lead 
concentrations  to  observed  BLLs. 
NIOSH  intends  to  analyze  the 
feasibility  of  developing  preventive 
measures  including  an  REL  that  would 
provide  better  protection  for  workers.  In 
the  interim,  NIOSH  plans  to  adopt  the 
more  protective  current  OSHA^PEL  as 
its  REL. 

DATES:  Written  comments  to  this  notice 
should  be  submitted  to  Diane  Manning, 
NIOSH  Docket  Office,  4676  Columbia 
Parkway,  M/S  C-34,  Cincinnati,  Ohio 
45226.  on  or  before  December  23, 1997. 
Comments  may  also  be  faxed  to  Diane 
Manning  at  (513)  533-8285  or  submitted 
by  email  to  dmm20cdc.gov  ai 
WordPerfect  6.0/6.1  files. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  information  may  be  obtained 
from  Dr.  Heniyka  Nagy.  NIOSH,  CDC, 
4676  Columbia  Parkway,  M/S  C-32. 
Cincinnati.  Ohio  45226,  telephone  (513) 
533-8369. 

SUPPI^MENTARY  INFORMATION:  NIOSH 
has  conducted  a  literature  review  of  the 
health  effects  data  on  inorganic  lead 
exposure  and  finds  evidence  that  some 
adverse  effects  on  the  adult 
reproductive,  cardiovascular,  and 
hematologic  systems,  and  on  the 
development  of  children  of  exposed 
workers  can  occur  at  BLLs  as  low  as  10 
fig/dl  with  no  apparent  threshold.  At 
BLLs  below  40  |ig/dl,  many  of  the  health 
effects  associated  with  lead  exposure 
would  not  necessarily  be  evident  by 
routine  physical  examinations,  but 
represent  early  stages  in  a  continuum  of 
disease  development  The  risk  of 
developing  adverse  health  effects 
appears  to  increase  as  BLLs  rise  above 
40Mg/dl. 

In  the  NIOSH  1978  criteria  doctunent 
entitied  Occupational  Exposure  to 
Inorganic  Lead  (NIOSH  1978J,  NIOSH 
recommended  that  exposure  to 
inor^mic  lead  be  limited  to  100  Mg/m^ 
as  an  8-hour  TWA.  This  exposure  limit 


was  expected  to  mwintain  BLLs  below 
60  Mg/ol  and  to  prevent  clinical  health 
efiiacts  to  the  hematologic  system,  the 
central  and  peripheral  nervous  systems, 
the  reproductive  system,  and  the 
kidneys.  NIOSH  also  e^roressed  concwn 
about  possible  health  emcts  that  may 
occur  below  60  pg/dl:  "In  adhering  to 
the  60  Mg/dl  figure,  NIOSH  has  not 
relinquished  its  concerns  for  possible 
effects  that  may  occiir  below  60  fig/dl. 
Adherence  to  this  60  Mg/dl  figure  should 
not  be  interpreted  as  a  firm  NIOSH 
opposition  to  establishing  a  lower  blood 
lead  standard.  In  fact,  NIOSH  endorses 
a  lower  blood  lead  standard  as  a  future 
goal  to  provide  greater  assurance  of 
safety." 

In  1978,  the  Occupational  Safiaty  and 
Health  Administration  (OSHA)         « 
promulgated  an  occupational  inorganic 
lead  standard  for  general  industry  that 
incorporates  a  PEL  of  50  ligfm^  which  is 
intended  to  maintain  worker  BLLs 
below  40  Mg/dl.  OSHA  also  included 
provisions  for  reducing  the  PEL  for 
work  shifts  that  exceed  8  hours,  medical 
monitoring  of  workers  exposed  to 
airix>rne  inorganic  lead  concentrations 
at  or  above  the  action  level  of  30  Mg/m^. 
and  medical  removal  of  workers  %vith 
BLLs  greater  than  50  Mg/dl.  Worken  are 
permitted  to  rettun  to  jobs  involving 
inorganic  lead  exposure  only  after  their 
BLLs  have  declined  to  40  Mg/dl. 

OSHA  concluded  in  1978  that  a  PEL 
of  50  Mg/m^  represented  the  lowest  level 
for  which  there  was  evidence  of 
feasibility  in  most  industries.  OSHA 
also  acknowledged  that,  based  on  the 
scientific  data,  the  PEL  of  50  Mg/m^  did 
not  provide  protection  from  all  adverse 
health  effects  of  inorganic  lead  toxicity 
because  the  hematologic  system,  the 
nervous  system,  the  kidneys,  and  the 
fetus  can  be  adversely  affected  by 
exposures  to  inorganic  lead  resulting  in 
BLLs  below  40  Mg/dl  [43  FR  52952. 
November  14, 1978].  In  May  1993, 
OSHA  published  the  Interim  Final  Lead 
in  Construction  Standard  [58  FR  26590, 
May  4, 1993].  This  standard  extended 
the  gooeral  industry  standard  for 
inorganic  lead  to  include  workers  in  the 
construction  industry.  No  additional 
analysis  of  the  health  data  was 
performed  by  OSHA  in  adopting  this 
standard  for  the  construction  industry. 

NIOSH  seeks  to  obtain  materials, 
including  reports  and  research  findings, 
to  evaluate  the  health  risks  of 
occupational  exposure  to  inorganic  lead. 
Examples  of  requested  information 
include,  but  are  not  limited  to,  the 
following: 

1.  Occupational  (enviroimiental) 
exposure  data. 

2.  Data  on  the  effectiveness  of 
engineering  controls,  work  practices. 


3d4tJo 
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training,  personal  protective  equipment 
and  othe^  activities  used  to  limit 
workers'  exposure. 

3.  Identification  of  industries  or 
occupations  where  intermittent  or  low 
concentrations  of  inorganic  lead  may 
occur. 

4.  Descriptions  of  work  practices  and 
engineering  controls  used  to  reduce 
wwkplace  exposure. 

5.  Case  reports  or  other  heelth  data 
that  demonstrate  adverse  health  eSiocts 
in  workers  exposed  to  inorganic  lead  at 
or  below  the  OSHA  PEL  and  any 
information  pertinent  to  evaluating  the 
feasibility  of  establishing  a  more 
protective  asqiosure  limit  Case  reports 
and  health  data  should  be  submitted 
witSiout  personal  identifiers. 

6.  Information  regarding  methods  for 
BLL  determination  that  cmild  be  used 
routinely  in  the  workplace  (e.g., 
determination  of  BLLs  using  portable 
equipment).  NIOSH  is  evaluating 
whedier  the  routine  biological 
monitoring  of  inorganic  lead  exposed 
workers  (through  BLLs)  may  be  a  mora 
appropriate  measure  than  airixime 
concentrations  for  estimating  the 
potential  for  developing  adverse  health 
eCEacts. 

This  infionnaHon  will  be  used  by 
NIOSH  to  determine  the  need  for 
developing  new  recommendations  for 
lowering  the  occupational  exposure  to 
inorganic  lead  and  improving  strategies 
for  monitoring  inorganic  leed  exposure. 

AU  information  received  in  response 
to  this  notice  will  be  available  for  public 
examination  and  copying  at  the  NIOSH 
Docket  OfBce,  46''6  Coliuibia  Parkway. 
Cincinnati.  Ohio  45226. 

43  FR  52952.  Utr/mahm  14. 197S.  Chaptar 
XVn— Occupational  Safety  and  Hoahh 
Ariministiation.  DapaitmaM  of  Labor.  Part 
leio— Occupational  safety  and  baahfa 
stsniisiiii  orropational  axpoaure  to  lead. 

S8  FR  2SS90.  May  4. 1993.  Occupatianal 
Safety  and  Haahh  Administntian:  laad 
axpoaun  in  constmctioa;  intarim  final  mis. 
(To  ba  oodifiad  at  29  CFR 1928.) 

NKKH  (1978).  Chtaria  for  a  racoauDandad 
standard  •  •  •  occupatiaaal  expoaura  to 
iimfganir  laad.  ravisad  critacia.  Rockville. 
MD:  U.S.  Dapattmant  of  Haahh.  Educatioii. 
and  WaUna.  Public  Haahh  Sarrica.  Ceotar 
far  Oiaaaaa  Control.  National  fautitnts  far 
Oocapatiaaal  Safety  and  Haakh.  DHEW 
(NKSIOPahlicaiiaoNa  7S-1S8. 

Dated:  Oclobar  20. 1987. 


Dinctor.  Ni^ional  bttdtiam  for  Occupatiaaal 
Safety  and  HmMt(NIOSH).Centan  foe 
Diaaaae  Control  and  Pnraibon  (CDC). 

m  Doc  97-28219  PUad  10-23-97;  8:45  am) 


D^ARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

rooa  ana  unig  Aonninisiimon 
[Docket  l«o.  97M-(MSq 

Agency  liifuiiiiaUuii  Collection 
AcnvRiaer  rnipoaao  (XHwCDonj 
COflMIMnt  I 


AQBICV:  Food  and  Dkug  Administntion. 
HHS. 

ACTION:  Notice. 

aUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annotmcing  an 
opportunity  for  public  comment  on  a 
proposed  revision  of  the  form  Cor  the 
collection  of  certain  information  by  the 
agency.  Under  the  Paperwork  Reduction 
Act  of  199S  (the  PRA).  Federal  agencies 
are  required  to  publish  notice  in  the 
Federal  Kegistsr  concerning  each 
proposed  collection  of  information  and 
to  allow  60  days  for  public  ctHnment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  a  revised, 
harmonized  transmittal  form. 
"Transmittal  of  Adveitlsements  and 
Promotional  Labeling  for  Drugs  and 
Biologies  for  Human  Use"  (Form  FDA 
2253).  This  revised  and  harmonized 
form  will  be  used  for  the  submission  of 
advertisements  and  promotional 
labeling  for  praacription  drugs, 
antibiotics,  and  biological  products  that 
are  regulated  by  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  and  the 
Center  for  Biologies  Evaluation  and 
Reaeerch  (CBER). 

DATES:  Svihinit  written  comments  on  the 
collection  of  information  by  December 
23. 1907. 

CDfiR  fn/himation:  Submit  written 
requests  for  single  copies  of  the 
revised,  harmonized  transmittal 
form.  Form  FDA  2253,  to  the  Drug 
Information  Branch  (HFD-210). 
Division  of  Conunimications 
Management,  Center  for  Drug 
Evaluation  and  Research,  Food  and 
l>i^  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
594-1012.  Send  one  self-addressed 
adhesive  label  to  assist  that  office  in 
processing  your  requests.  The  form 
may  also  be  obtained  by  calling  the 
Q^R  Fax-on-Demand  System  at 
1-800-342-2722  or  1-301-827- 
0577. 

CBER  Information:  Submit  written 
requests  for  single  copies  of  the 
revised,  harmonized  transmittal 
form.  Form  FDA  2253,  to  the  OfBce 
of  Conunimications,  Training,  and 
Manufectureis  Assistance  (IffM- 
40).  Center  for  Biologies  Evaluation 


and  Reaeerch,  Food  and  Drug 
Administration,  1401  Rockville 
Pike.  Rockville,  MD  20852-1448. 
Send  one  self-addressed  adhesive 
label  to  assist  that  office  in 
processing  your  requests.  The  form 
may  also  be  obtained  by  calling  the 
CBER  Voice  Informetion  Sjrstem  at 
1-800-835-4709. 
Submit  written  comments  on  the 
revised,  harmonized  transmittal  form. 
Form  FDA  2253.  and  its  proposed  use 
in  collection  of  information,  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20657.  Two  copies  of  any 
comments  are  to  be  submitted  except 
that  individuals  may  submit  one  copy. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heeding  of  diis 
doc\unenL  A  copy  of  the  revised, 
harmonised  transmittal  form.  Form  FDA 
2253,  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FUHTMBI  ■gQWiATION  COMTACT: 
DoDver  Piadey.  OfiBca  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration.  5600 
Hshers  Lane.  Rockville,  MD  20857, 
301-827-1472. 

SUPPLaCNTARY  MFOMIATION:  Under  the 
PRA  (44  U.S.C  3501-3520),  Federal 
agencies  BMst  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(cX2)(A)  of  the  PRA  (44 
U.S.C  3506(cX2XA))  requirea  Federal 
agnodes  to  provide  a  60-day  notice  in 
the  Federal  Wagislwr  concerning  eech 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  pi^lishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invitee 
comments  oil-  (1)  Whether  the  proposed 
collection  of  informetion  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utifity; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 
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(3)  vrays  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
btirden  of  the  collection  of  infonnation 
on  respondents,  including  through  the 
use  of  automated  coUection  techniques, 
when  apprt^riate,  and  other  forms  of 
information  technology. 

Trensanittal  of  Advwtiseuieuts  and 
FroMotional  *^'^n»«g  for  Drugs  and 
Biologies  for  Hnaua  Use  (Fens  FDA 
22S3) 

Under  $314.81(bK3Ki)  (21  CFR 
314.81(b)(3)(i)).  sponsors  of  approved 
applications  for  marketed  prescription 
drugs  and  antibiotic  drugs  for  human 
tise  are  required  to  sulanit  specimens  of 
promotiooial  1ii><oling  and 
advertisements  at  the  time  of  initial 
dissemination  of  the  labeling  and  at  the 
time  of  initial  publication  of  the 
advertisement.  Each  submission  is 
required  to  be  accompanied  by  a 
completed  transmittal  Form  FI3A  2253 
(Transmittal  of  Advertisements  and 
Promotional  r  .aholing  fat  Drugs  for 
Human  Use).  Statutory  authcHity  for  the 
collection  of  this  informatioo  is 

Srovided  by  sections  505(a),  (b),  (j).  and 
0.  507(g),  and  701(a)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S,XI 
355(a).  (b).  (i).  and  (k),  357(g).  and 
371(a)). 

Similariy,  under  f  601.12(f)(4)  (21 
CFR  601.12(fM4))  (62  FR  36690.  ^  24, 
1997;  effiactive  October  7, 1997), 
manufacturers  of  licensed  biological 
products  are  required  to  submit 
specimens  of  advertising  and 
promotional  i«h«Kng  to  FDA  in 
accordance  with  §  314.81(bX3Mi). 
Statutory  authority  for  tliecoUei^iioai  of 


this  information  is  provided  by  section 
351  of  the  Public  Health  Service  Act  (42 
U.S.C  262).  which  gives  FDA  the 
responsibility  to  {Mescribe  standards 
designed  to  ensiue  the  safety,  purity, 
potency,  and  effectiveness  of  biolo^cal 
products.  In  furtherance  of  this 
respcmsibility,  FDA  regulates 
advertising  and  labeli^  for  biological 
products.  Currmitly,  specimens  of 
advertising  and  promotional  labeling  are 
submitted  to  FDA  with  Form  FDA  2567, 
a  two-part  transmittal  fmn  that  is  also 
used  to  transmit  othor  forms  of  labeling 
(e.g.,  circulars,  package  labels,  and 
container  labels)  for  n)A  review  v^en 
»fiim  is  requesting  premarket  approval 
of  a  product  or  proposing  changes  to 
product  carton  or  container  labeling. 

FDA  is  revising  Form  FDA  2253  to 
enable  it  to  be  used  to  transmit 
specimens  of  promoticmal  Inhaling  and 
advertisements  for  biological  products 
as  well  as  for  prescr^jtion  drugs  and 
antibiotics.  The  proposed  revised  form 
has  the  following  major  changes: 

1.  The  revised,  harmoniaed  form  will 
be  used  by  spons<vs  of  approved 
^>plications  for  marii;eted  prescriptim 
drugs  and  antibiotic  drugs  regulated  by 
CDER  who  must  submit  specimens  of 
advertisements  and  promotional 
labeling  to  the  agency,  and  may  be  used 
by  manufacturers  of  licensed  biological 
products  regulated  by  CBER  who  submit 
draft  and/cv  final  copies  of  promotional 
labeling  and  advertisements  to  the 
agency.  Revising  and  harmonizing  Form 
FDA  2253  will  eliminate  the  need  for 
^Kmsore  to  use  two  diffsrent  forms  to 

transmit  giwiilar  mutwri^jy  figr 

suhmiswitm  to  the  agency;  however, 
manufacturers  of  biologioal  products 


may  continue  to  use  Fonn  FDA  2567  to 
transmit  advotisements  and 
promoticmal  labeling  if  they  wish.  The 
other  uses  of  Form  FDA  2567  will 
remain  uncdianged. 

2.  The  revised,  harmonized  fonn 
updates  the  infonnation  about  the  types 
of  promotional  matraials  and  the  codes 
that  are  used  to  clarify  the  type  of 
advertisement  or  lahaHng  submitted; 
clarifies  the  intended  audience  for  the 
advatisements  or  promotianal  labeling 
(e.g.,  ccsisumers,  professionals,  news- 
services); and  helps  ensure  that  the 
submission  is  complete. 

3.  Currently,  when  more  than  one 
prescription  drug  {Hoduct  is  pramoled 
in  the  promotional  labelii^  or  in  an 
advartisament,  sponsors  submit 
specimens  of  the  promotional  bihalmo 
or  advertisement  to  the  apimnred 
application  for  eacli  product  promoted 
in  the  prunotional  Uhaling  or 
advertisement  The  revised  form 
provides  for  sponsors  to  submit 
specimens  of  multi-product  promotional 
labeling  and  advertisnnents  to  only  two 
files;  to  the  approved  pvoduct 
application  most  fiaquently  promoted. 
and  to  a  company  name  file.  This  multi- 
product  submission  should  croee- 
refsrence  the  other  approved 
applications.  The  agency  «nfiripBtffs 
that  the  {voposed  revised  fonn  and 
revised  submissian  procedures  will  save 
sponsors  time  and  money  by 
eliminating  the  need  fat  making 
multiple  submissions  and  for 
maintaining  dual  invmtones  of  both 
forms  and  multiple  processing 
capabilities. 

FDA  astimetea  the  burden  of  this 
oollectian  c^  information  as  foUows: 


Table  l.— €sT«yiATED  Annual  Reporting  Burden 


rtfni 

No.  of 

ToWAnnual 

♦jowsper 

Tow  Estimated 

Houra 

FDA  2253 

612 

12379 

2 

24,756 

Than  are  ao  oaf 

)M  ooslB  or  operSHng  and  meManence  costs  aasocic 

Sad  aAh  this  colacion  of  Mbnnaion. 

In  FY  95,  CDER  received  10.879 
submissions  of  advertising  and 
pramotiBnal  labeling  under  Form  FDA 
2253^am  an  estimated  512 
manufacturen.  In  the  same  period  of 
time.  CBER  received  1,034  submissions 
from  57  manufacturen  that  could  have 
made  use  of  revised  Fonn  FDA  2253. 
Prior  to  October  7. 1997,  the  submissioQ 
of  advertising  and  promoticoal  labeling 
to  CBER  using  Form  FDA  2567  was  a 
voluntary  procedure.  Under 
§601.12(0(4)  (62  FR  39890), 
manufacturers  of  hcensed  biological 
products  are  required  to  submit 


specimens  of  advertising  and 
promotianal  lahoting  to  FDA  in 
accordance  with  §  314.81(bX3Xi).  FDA 
estimates  that  imder  the  new  regulation. 
CBER  will  receive  over  1.500 
submissions  from  approximatefy  100 
manufacturers  that  may  use  the  revised 
F(am  FDA  2253.  Thus,  FDA  estimates 
that  there  may  be  12,379  submissions  of 
advertising  and  promotional  labeling  to 
FDA  imder  revised  Fonn  FDA  2253. 
Baaed  m  contacts  with  industry 
representatives.  FDA  estimates  that  2 
hours  would  be  required  for  an  industry 
regulatory  a&urs  ^leciahst  to  fill  out  the 


pn^wsed  fonn,  collate  the 
documentation,  and  send  the 
submissi<m  to  OKR  or  CBER. 
MamifartuTMS  of  biological  products 
may  use  the  revised  Fonn  FDA  2253  or 
may  ctrntinue  to  tise  Fonn  FDA  2567  for 
the  submission  of  advertiaaments  and 
promotional  l«h»HTig  to  CBER. 

Dated:  October  17, 1997. 
WUUaaK.] 


iCammisdooerfarPoliejr 
Coon&tatkm. 

IFR  Doa  97-28225  Hlad  10-23-97;  S:45  am| 
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OeFARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Qrassroots  Rogulatoiy  Parlnarship 
Workshop 

AQBCT:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

The  Food  and  Drug  Administration 
(FDA)  (Office  of  Regulatory  Afbin. 
Nashville  District  Office  and  New 
Orleans  District  Office),  in  conjunction 
with  the  Health  Industry  ManuCKturen 
Association  (HIMA)  is  annoimdng  the 
following  workshop:  Grassroots 
Regulatory  Partnership  Workshop.  The 
topic  to  he  discussed  is  FDA  regulatory 
reouirements  for  the  medical  device 
industry.  The  purpose  of  the  workshop 
is  to  promote  open  dialogue  between 
FDA  and  the  medical  device  industry  on 
quality  S3rstem  regulations  and  medical 
device  reporting  requirements. 

Data  and  Time:  Tne  woriuhop  will  be 
held  on  Tuesday,  December  16, 1997. 
from  8:30  a.m.  to  5  p.m.  and  on 
Wednesday,  Decemoer  17, 1997,  from  8 
ajn.  to  3  pjn. 

Location:  The  meeting  will  be  held  at 
the  Holiday  bin  Select-Vanderbilt,  2613 
West  End  Ave.,  Nashville,  TN  37203. 1- 
800-633-M27. 

Contact  Rebecca  K.  Keenan,  Food 
and  Drug  Administntian  (HFR-SE- 
350).  Nashville  District  Office.  297  Phis 
Park  Blvd.,  Nashville,  TN  37217,  615- 
7Bl-5380„ext  145,  FAX  615-781-5391. 

Registration:  Fax  registration 
infannation  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  to  the  contact  person  by 
NovemtMr  20, 1997.  There  is  no 
registration  foe  tta  this  woricshop.  Space 
is  umited.  therefore  interested  parties 
are  encouraged  to  register  early. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Rebecca  K.  Keoian  at  least  7  days  in 
advance. 

SUPPLEMENTARY  MFOMUTKM:  bl  1995 
President  Clinton  'Ura^it^d  the  heads  of 
all  Federal  regulatory  ■ganies  to  carry 
out  a  four  step  regulatory  reinvention 
initiative.  The  basic  idea  of  the 
Presidoit's  initiative  was  to  replace 
adversarial  approaches  with  a 
partner^p  approach  based  on  clear 
goals  and  cooperation.  The  President 
specifically  directed  top  management 
frran  regulatory  agencies  to  hold 
"grassroots"  workshops  with  regulated 
industry,  and  this  workshop  is  designed 
to  meet  that  requirement 

Pri(»ity  will  oe  given  to  those 
businesses  located  in  the  Nashville  and 


New  Orleans  Districts,  which  include 
the  States  of:  Alabama,  Louisiana, 
Mississippi,  and  Teimessee.  Companies 
located  outside  of  these  States  may 
register  to  attend  the  workshop  and  will 
be  accepted  if  space  is  available. 

DmmI:  Octobv  17, 1M7. 

Wi]liaaiK.Hiiliberd, 

Associate  Commissioner  for  Poiicy 
Coordination. 

rra  Doc  97-28170  Filed  10-23-97: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

llssWh  Cars  Rnancing  Admlnlstrstion 

[HCFA-1S13I 

Agsney  Information  Colloction 
ActlvWsar  Sutxnisslon  for  0MB 
Rsvlaw;  Commant  Raqusst 

AQGNCT:  Health  Caie  Rnancing 
AdministraticHQ. 

In  compliance  with  the  requiiemmt 
of  section  3506(c)(2HA)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Heidth  Can  Financing  Administration 
(HCFA),  Departmmt  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimcticms; 
(2)  the  aocuracy  oi  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimi  7W  the  information  collection 
bilrden. 

Type  of  Information  Collection 
Bequest:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired:  Title  of 
Lifmmation  Collection:  Medicare/ 
Medicaid  Ehsclosure  of  Ownership  and 
Control  Interest  Statement  and 
Supporting  Regulations  in  42  CFR 
420.200-.206.  455.100-.106:  Fonn  Afo.; 
HCFA-1513  (C»vfB*  093»^X)86):  Use: 
The  Medicare/Medicaid  Disclosure  of 
Ownership  and  Control  Interest 
Statement  must  be  used  by  State 
agencies  and  HCFA  regional  offices  to 
determine  whether  providen  meet  the 
eUgibility  requirements  for  Titles  18  and 
19  (Medicare  and  Medicaid)  and  for 
grants  under  Titles  V  and  XX.  Review  of 


ownership  and  control  is  particularly 
necessary  to  prohibit  ownership  and 
control  for  individuals  excluded  under 
Federal  fraud  statutes;  Frequency:  Other 
(every  1  to  3  yeare);  Affected  Public: 
Business  or  other  for-profit,  and  Not-fbr- 
profit  institutions;  Number  of 
Respondents:  92,000;  Tdial  Annual 
Response:  92,000;  Total  Annual  Hours: 
46,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
refBienoed  above,  E-mail  your  request, 
including  your  address,  phone  niunber, 
OMB  number,  and  HCFA  document 
identifier,  to  Paperworktticfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  diis  notice  directly  to 
the  OMB  desk  officer  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C  20503. 

Datad:  October  17, 1997. 
Jeha  P.  lurks  m. 

HCFA  Reports  dearanca  Officer.  HCFA  Office 
ofbifoimation  Services,  Information 
Technology  Investment  Management  Groap. 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc  97-2820S  Filed  10-23-97;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Oflloa  of  bispsctor  Qanaral 

Ciltsrta  for  Imptomamfng  Parmlaalva 
Exclusion  Authority  Undar  Saction 
1128(bK7)  of  tha  Social  Sacurtty  Act 

agency:  Office  of  Inspector  General 
(OIG),  HHS. 
ACTION:  Notice. 

aUMMARr:  lids  notice  sets  forth  a 
proposed  policy  statement,  in  the  form 
of  non*binding  guidelines,  to  be  used  by 
the  OIG  in  assessing  whether  to  impose 
a  permissive  exclusion  in  accordance 
with  section  1128(b)(7)  of  the  Soaial 
Security  Act.  These  guidelines  identify 
specific  fiictora  with  regard  to  whether 
an  individual's  or  entity's  continued 
participation  in  the  Medicare  and  other 
Federal  and  State  health  care  programs 
will  pose  a  risk  to  the  programs  or 
program  beneficiaries,  and  explain  how 
these  factors  would  be  used  by  the  OIG 
to  assess  a  permissive  exclusion 
decision. 

COMMPIT  PEMOO:  Parties  interested  in 
commenting  on  these  guidelines  may 
submit  their  written  comments  to  tha 
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address  provided  below  by  no  later  than 
5  p.m.  on  November  24, 1997. 
Comments  will  be  available  for  public 
inspection  beginning  on  (14  days  after 
date  of  publication  in  the  Federal 
Register]  in  Room  5518  of  the  Office  of 
Inspector  General  at  330  Independence 
Avenue,  S.W.,  Washington,  D.C,  on 
Monday  through  Friday  of  each  week 
from  8:00  a.m.  to  4:30  pjn.,  (202)  619- 
0089. 

ADDRESSES:  Please  mail  or  deliver  any 
written  comments  to  the  following 
address:  Office  of  Inspector  General, 
Department  of  Health  and  Human 
Services,  Attention:  OIG-821-N,  Room 
5246,  Cohen  Building  330 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
OIG-821-N. 

POR  FURTHER  INFORMATION  CONTACT:  Joel 
Schaer,  Office  of  Counsel  to  the 
Inspector  General  (202)  619-0089. 

SUPPIfMENTARY  INFORMATION: 
LBackgroond 

Purpose  and  Rationale 

Internal  guidelines  have  been 
developed  by  the  OIG  to  provide 
specific  criteria  on  which  it  will  base  its 
decision  as  to  whether  to  seek  the 
imposition  of  a  permissive  exclusion 
against  a  health  care  provider  in 
accordance  with  section  1128(b)(7)  of 
the  Social  Sectirity  Act  (the  Act). 

Section  1128(b)(7)  of  the  Act 
authorizes  the  Secretary,  and  by 
delegation  the  Inspector  General,  to 
exclude  a  provider  from  Medicare  and 
the  other  Federal  and  State  health  care 
programs  for  engaging  in  conduct 
described  in  sections  1128A  and  1128B 
of  the  Act.  These  provisions  establish 
administrative  and  criminal  sanctions, 
respectively,  against  individuals  and 
entities  that  (1)  submit,  or  cause  to  be 
submitted,  false  or  fraudulent  claims  to 
Medicare  and  the  Federal  and  State 
health  care  programs;  or  (2)  offer,  pay, 
solicit  or  receive  remuneration  in  return 
for  the  referral  of  business  reimbursed 
by  Medicare  or  Medicaid,  a  violation  of 
the  Medicare  and  Medicaid  anti- 
kickback  statute.  Exclusions  in 
accordance  with  section  1128(b)(7)  of 
the  Act,  based  on  such  conduct,  are 
permissive  in  nature.  Respondents  in 
these  administrative  exclusion 
proceedings  have  the  right  to  a  hearing 
before  a  Department  of  Health  and 
Human  Services  administrative  law 
judge  prior  to  the  imposition  of  an 
exclusion. 


We  believe  these  criteria  will  serve  a 
number  of  useful  purposes  by  (1) 
allowing  for  the  more  effective 
development  of  OIG  investigations  and 
investigative  plans;  (2)  establishing  an 
objective  basis  for  the  OIG's  permissive 
exclusion  decisions,  and  evaluating  a 
provider's  trustworthiness  to  continue 
to  conduct  business  with  the  Medicare 
and  other  Federal  and  State  health  care 
programs;  and  (3)  positively  influencing 
providen'  future  behavior  through  the 
development  of  corporate  integrity 
programs  and  other  conduct 
contemplated  by  the  exclusion  criteria. 

Structure  of  Permissive  Exclusion 
Criteria 

The  exclusion  criteria  are  organized 
into  four  general  categories  of  Cactora 
bearing  on  the  trustworthiness  of  a 
provider  that  has  allegedly  engaged  in 
health  care  fiaud  and  abuse — 

•  The  firet  category  addresses  the 
circumstances  and  seriousness  of  the 
underlying  misconduct  The  factors  to 
be  considered  are  historical  in  nature 
and  rely  on  past  misconduct  as  an 
indicator  of  the  defendant's  propensity 
for  future  abuse  of  the  programs. 

•  The  second  category  considers  the 
defendant's  response  to  the  allegations 
or  determination  of  wrongdoing.  These 
fedora  indicate  whether  the  defendant 
is  willing  to  affirmatively  modify  his  or 
her  conduct,  make  injured  parties 
whole,  and  otherwise  acknowledge  and 
remedy  past  wrongdoing. 

•  The  third  category  identifies 
various  other  fecton  relevant  to 
assessing  the  likelihood  of  a  future 
violation  of  the  law.  The 
implementation  of  an  adequate 
corporate  integrity  program  is  a  key., 
consideration. 

•  The  foiulh  category  relates  to  the 
defendant's  financial  ability  to  provide 
quality  health  care  services. 

These  exclusion  criteria  will  merely 
serve  as  internal  agency  guidelines  that 
may  be  subject  to  further  modification  at 
any  time.  They  are  not  intended  to  limit 
the  OIG's  discretionary  authority  to 
exclude  individuals  or  entities  that  pose 
a  risk  to  Medicare  and  other  Federal  and 
State  health  care  programs  or  program 
beneficiaries,  nor  do  they  create  any 
-rights  or  privileges  in  fevor  of  any  party. 
Further,  these  criteria  do  not  supplant 
or  modify  in  any  way  the  OIG 
r^ulations,  codified  at  42  CFR  part 
1001 ,  governing  program  exclusions. 

The  factora  listed  m  the  guidelines  are 
derived  from  two  principle  sources — the 
regulations  governing  exclusions  under 
sections  1128(bH7)  and  1128A  of  the 
Act  (42  CFR  parts  1001  and  1003).  and 
the  decisions  of  the  Departmental 
Appeals  Board  (DAB)  in  exclusion 


matten.  The  facton  derived  from  DAB 
decisions  reflect  the  analysis  of  the 
remedial  purpose  of  program  exclusion. 

n.  Pnpaeed  Criteria  To  Implement  dw 
OIG'S  Permissive  Exclusion  Authority 
Under  Section  1128(bX7) 

The  following  criteria  may  be  used  to 
determine  whether  or  not  it  is 
appropriate  to  impose  a  permissive 
exclusion  in  accordance  with  section 
1128(b)(7)  of  the  Act  (42  U.S.C.  1320a- 
7(b)(7)).  These  criteria  are  informal  and 
non-binding,  and  may  be  used  as  a 
guide  to  assist  the  OIG  in  determining 
in  which  cases  an  exclusion  should  be 
imposed.  The  presence  or  absence  of 
any  Or  all  of  the  facton  that  appear 
below  does  not  constitute  the  sole 
groimds  for  determining  whether 
exclusion  is  appropriate.  There  is  a 
fevorable  presumption  that  a  period  of 
exclusion  should  be  imposed  against  an 
individual  or  entity  that  has  defrauded 
Medicare  or  other  Federal  and  State 
health  care  programs. 

A.  The  Circumstances  of  the  hdisconduct 
and  Seriousness  of  the  Offense 

1.  Was  a  criminal  sanction  imposed? 
The  amount  of  any  criminal  fine  or 
penalty  imposed,  and  the  length  of  any 
period  of  incarceration  that  is  ordered, 
is  evidence  of  the  seriousness  of  the 
statutory  misconduct,  and  may  have  an 
impact  on  the  exclusion  determination. 

2.  Was  there  evidence  of  (i)  physical 
or  mental  harm  to  patients  or  (ii) 
financial  harm  to  the  Medicare  or  any  of 
the  other  Federal  and  State  health  care 
programs?  If  financial  loss  to  the 
programs  occurred,  what  was  the  extent 
of  such  loss?  Exclusion  may  be 
appropriate  not  only  in  cases  where 
actual  harm  is  present,  but  potential 
harm  as  well. 

3.  Is  the  misconduct  an  isolated 
incident  or  a  continuous  pattern  of 
wrongdoing  over  a  significant  period  of 
time?  Is  there  evidence  that  the 
defendant  knew  his  or  her  conduct  was 
prohibited?  Has  the  defendant  had  the 
same  or  previous  problems  with  the 
OIG,  the  Health  Care  Financing 
Administration  (HCFA),  the  carrier  or 
intermediary,  or  the  State?  What  was  the 
nature  of  these  problems? 

4.  Was  the  defendant's  involvement  in 
the  misconduct  active  or  passive?  Was 
the  defendant  aware  of  the  misconduct 
when  it  was  occurring?  Did  the 
defendant  play  a  role  in  the 
misconduct? 

B.  Defendant's  Response  to  Allegations/ 
Determination  of  Unlawful  Conduct 

1.  What  was  the  defendant's  response 
to  any  actual  or  potential  legal 
violations  or  harm  to  the  programs  or 
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their  beneficiaries?  Was  the  response 
appropriate  and  credible? 

2.  EHd  the  defendant  cooperate  with 
investigators  and  pnisecutors,  and 
timely  respond  to  lawful  requests  for 
documents  and  the  provision  of 
evidence  regarding  the  involvement  of 
other  individuals  in  a  particular 
scheme,  thereby  demonstrating 
trustworth  i  ness? 

3.  Has  the  defendant  made  or  agreed 
to  make  full  restitution  to  the  Federal 
and/or  state  health  care  programs, 
thereby  demonstrating  presmt 
responsibility  and  williiagness  to 
conform  to  applicable  laws,  regulations 
and  program  requirements? 

4.  Has  the  defendairt  paid  or  agreed  to 
pay  all  criminal,  civil,  and 
administrative  fines,  penalties,  and 
assessments  resulting  from  the  improper 
activity? 

5.  Has  the  defiandant  taken  steps  to 
undo  the  questionable  conduct  or 
mitigate  the  ill  efEects  of  the 
misconduct,  e.g.,  appropriate 
disciplinary  action  against  the 
individuals  responsible  for  the  activity 
that  constitutes  cause  fDr  exclusion,  or 
other  corrective  action? 

6.  Has  the  defendant  acknowledged 
its  wrongdoing  and  change  its  behavior, 
thereby  demonstrating  fiitura 
trustworthinees? 

C.  Likelihood  that  Offense  or  Some 
Similar  Abuae  Will  Occur  Again 

1.  Was  the  misconduct  the  result  of  a 
unique  ciraimstance  not  likely  to  recur? 
Is  there  minimal  risk  of  repeat  conduct? 

2.  Have  prior  and  subsequent  conduct 
been  exemplary  or  improper? 

3.  What  prior  measures  had  been 
taken  to  ensure  compliance  with  the 
law?  Can  the  defendant  demonstrate 
that  it  had  an  effective  compliance  plan 
in  place  when  the  activities  that 
constitute  cause  for  exclusion  occurred? 

A.  Did  the  defiandant  make  any  efforts 
to  contact  the  OIG.  HCFA.  or  its 
contractors  to  determine  whether  its 
conduct  complied  with  the  law  and 
applicable  program  requirements?  Were 
any  contacts  documented? 

B.  Did  the  defendant  bring  the  activity 
in  question  to  the  attention  of  the 
appropriate  Government  officials  prior 
to  any  Government  action,  e.g.,  was 
there  any  voluntary  disclosure  regarding 
the  alleoed  wrongfiil  conduct? 

C  Did  the  defendant  have  effective 
standards  of  conduct  and  internal 
control  systems  in  place  at  the  time  of 
the  wrongful  activity,  e.g.,  was  there  a 
corporate  compliance  program  in  place? 
If  th«e  was  an  existing  corporate 
ctunpliance  plan: 

(i)  How  long  had  the  compliance  plan 
been  in  effect? 


(11)  What  problems  had  been 
identified  as  a  result  of  the  compliance 
plan? 

(iii)  Were  any  overpayments  or 
systemic  changes  made  if  problems 
were  identified? 

(iv)  Were  appropriate  staff  sufficiently 
trained  in  appUcable  (mlicies  and 
procedures  pertaining  to  Medicare  and 
other  Pedoral  and  State  health  can 
programs? 

(v)  Was  there  a  corporate  cbmpllance 
officer  and  an  effective  corporate 
compliance  committee  in  place  (if 
appropriate  to  the  si2e  of  the  company)? 

(vi)  Were  regular  audits  imdertaken  at 
the  time  of  the  unlawful  activity? 

4.  What  measures  have  been  taken,  or 
will  be  taken,  to  ensure  compliance 
with  the  law?  Has  the  defendant  agreed 
to  implement  adequate  compliance 
measures,  including  institution  of  a 
corporate  integrity  plan? 

D.  Financial  Responsibility 

If  permitted  to  continue  program 
participation,  is  the  defiandant  able  to 
operate  without  a  real  threat  of 
bankruptcy  and  without  a  real  threat  to 
its  ability  to  provide  quality  health  care 
items  or  services? 

DstML  Octobv  14, 1097. 
^u■Gftbs  Brawn. 
bupector  General. 
(FR  Doc  97-28202  Filed  10-23-97: 8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltirtea  of  Haaltli 

National  Cancer  Instttuta;  Cloaad 


Purauant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting. 

Same  of  SEP:  Community  r\iii>oal 
Oncology  Pro({ram. 

Date:  November  17-18. 1997. 

Time:  8:30  a.m.  to  Adjouinment 

Place:  Kay  Bridge  Marriott.  1401  Lee 
Highway.  Arlington.  VA  22209. 

Contact  Person:  Ray  Bramliall,  Ph.D., 
Scientific  Review  Administrator,  Naticnal 
Cancer  Instituta.  NIH.  Exacutivs  Plaza  North. 
Room  636B.  6130  Executive  Boulevard.  MSC 
74,  Bethesda.  MD  20892-7407;  Telephone: 
301/498-3428. 

Purpose/ Agenda:  To  review,  diacua*  and 
evaluate  grant  applications. 

The  meeting  will  be  doaed  in  aocordanos 
with  the  proviaioaa  set  forth  in  aactiona 
S52b(cM4)  and  552b(c)(6).  Title  S.  U.S.C 
AppUcitfiims  and  the  diaicuaaioDa  could 


reveal  confidential  trade  aecrets  or 
commercial  property  auch  as  patentable 
material  and  persooal  information 
concerning  individuals  associated  with  the 
applications ,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
penonal  privacy. 

(Catalog  af  Federal  Oooaatlc  AasManoa 
Propam  Noadban:  93.393,  Cancer  Cauae  and 
Prevention  Reaearch;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Reaearch;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Reaearch  Manpovrer; 
93.399.  Cancer  Control) 

Dated:  October  17. 1997. 
LaVeroe  Y.  9ti1i«Beld. 

Conimittee  Management  Officer,  National 
Institutes  of  Health. 

(FR  Doc.  97-28183  Hied  10-23-97;  0:48  am) 

■LUNO  cooc  414a-ei-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Inatitutea  of  Health 

NaUonai  Cancer  Inatltuta;  Ctoaad 
Maatln9 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  Natiimal  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review,  '''■'•"ff  and 
evaluate  grant  applications. 

Committee  Name:  Subcommittee  G — 
Education. 

Dote;  November  18-19.  1997. 

Time:  8  a.m.  to  Adjournment 

Place:  Holiday  Inn — Georgetown,  2101 
Wisconsin  Avenue.  NW..  Washington.  DC 
20007. 

Contact  Perwon:  Susan  B.  Spring,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH.  6130  Executive  Blvd., 
EPN.  Room  643C.  Betheada.  Md  20892-7403; 
Telephone:  301-402-0998. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cH4)  and  552b(cM6].  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  iiidividuals  associated  with  die 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Fsdaral  Domeatic  Aseistanoe 
Program  Nuaabers:  93,393,  Cancer  Cause  and 
Prevention  Research,  93.394,  Cancer 
Detection  and  Diagnosis  Reaearch;  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Reaearch;  93.397,  Cancer  Canters 
Support;  93.398.  Cancer  Reaearch  Manpower. 
•3.399,  Cancer  Control) 
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Dated  October  18. 1997. 
UVaraeY.StriBgBeia. 

Committee  Management  Officer,  Natiorutl 
Institutes  of  Heahh. 

(FR  Doc.  97-28185  Filed  10-23-97;  8:45  am) 
I  COM  4i4e-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatttulaa  of  Health 

National  Cancer  biatitutr.  Cloaad 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

it^sfida/Puipose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Subcommittee  F— ' 
Manpower  and  Training. 

Date:  November  12-14. 1997. 

Time:  November  12 — 6:30  p.m.  to  Recess; 
November  13  and  14 — 8  aun.  to 
Adjournment 

Place:  The  Holiday  Inn— Georgetown.  2101 
Wisconsin  Avenue,  NW.  Washington.  DC 
20007. 

Contact  Person:  Mary  Bell.  Ph.D..  Scientific 
Review  Administrator,  National  Cancer 
bistitute,  NIH.  6130  Executive  Bbrd.,  EPN, 
Room  611  A.  Bethesda,  MD  20892-7403, 
Telephone:  301-496-7978. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cK4)  and  552b(cK6),  Title  5.  U.S.C 
AppUcations  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
,  commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  cleariy  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Aaststance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treetment  Reaearch;  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 
03.399,  Cancer  Control) 

Dated:  October  16. 1997. 
LaVatas  Y.  Stringfiehl. 

Coaunittee  Management  Officer,  National 

Institutes  of  Health. 

(FR  Doc.  97-28186  Filed  10-23-97;  8:45  am] 

I  OOOC  4t40-et-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natkmallnatltiilea  of  Haaltli 

National  Cancer  Inatltuta;  Cloaed 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
ammded  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  AIDS— Oncology  Clinical 
Sciences  Development  Program. 

Date:  Novnnber  6. 1997. 

Tlime:  8:30  a.m.  to  5  p.m. 

Place:  Executive  Plan  North,  Room  (MO, 
6130  Executive  Boulevard,  Bethesda.  MD 
20892. 

Contact  Person:  Lalita  Palekar,  Ph.D.. 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  6130  Executive 
Boulevard,  EPN,  Room  622B.  Bethesda.  MD 
20892-7405;  Telephone:  301/498-7575. 

Purpose/ Agenda:  To  review  and  evaluate 
responses  to  a  Request  for  AppUcation. 

This  notice  is  being  publi^ied  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  in^xMod  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unvrananted  invasion  of 
personal  privacy. 

(Catalog  of  Federaa  DooMstk  Assistance 
Pro-am  Nnaitwrs:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Bfology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower 
93.399,  Cancer  Control) 

Dated:  October  16. 1997. 
LaVerae  Y.  Sprtegfield. 

Comrrtittee  Management  Officer,  Natioaal 
Institutes  of  Health. 

(FR  Doc.  97-28187  Piled  10-23-07;  8:45  am) 

aaxsM  cooc  4i4o-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

Nationai  Cancer  Inatltuta;  Closed 
MeetinQ 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  (koup: 


Agenda/Purpose:  To  review,  discuss  and 
evaluate  grant  applications. 

Name  of  Subcommittee:  Subcommittee  H- 
Qinical  G^ups. 

Date:  December  9-10, 1997. 

Time:  B  a.m.  to  Adjournment. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Ct>ntac(PBTSon.-  John  L.  Meyer.  PhD., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH.  6130  Executive  Blvd., 
North,  Room  611C  Bethesda.  MD  20892- 
7403;  Telephone:  301/498-7721. 

The  meeting  will  be  closed  in  accordanoe 
with  the  provisions  set  forth  in  sections 
552b(cM4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  aecrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications  the  disdosure  of  which  would 
constitute  a  cleariy  unwaoanted  invasion  at 
personal  privacy. 


(Catalog  orFedarall 
PlrogiaM  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Caiicer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Reaearch;  93.397.  Cancer  Centers 
Support;  93.398,  Cancer  Reaearch  Manpower; 
93.399,  Cancer  Control) 

Dated:  October  16, 1997. 

LaVanwY.  Stringfiehl, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

(FR  Doc.  97-28188  FUed  10-23-97;  8:45  am] 

C0M4i4e-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Inatitutes  of  Health 

National  Cancer  Inatltuta;  Notica  of 
MaeOnga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  meetings  of  the 
Board  of  Scientific  Coiuuelors.  National 
Cancer  Institute. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  by  the  public  limited  to 
space  available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Linda  Quick-Cameron, 
Committee  Management  Officer,  at  (301) 
496-5708  in  advance  of  the  meeting. 

A  portion  of  the  meetings  will  be 
closed  to  the  public  in  accordance  vrith 
the  provision  set  forth  in  sec.  5S2b(cK6). 
Title  5,  U.S.C.  and  sac.  10(d)  of  Pub.  L. 
92-463,  for  the  review,  discussion,  and 
evaluation  of  individual  programs  and 
pro|ects.  These  discussions  will  include 
consideration  of  personnel 
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qualifications  and  perfbnnance,  the 
competence  of  individual  investigators 
and  similar  matters,  the  disclosure  of 
which  would  constitute  a  cleariy 
unwarranted  invasion  of  personal 
privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North.  Room  609.  6130  Executive 
Boulevard.  MSC  7410,  Rockville, 
Maryland  20892-7410,  (301)  496-5708 
will  provide  summaries  of  the  meetings 
and  rosters  of  die  committee  members, 
upon  request. 

Coaunittae  Name:  Board  of  Scientific 
Counselors.  National  Cancer  butitute 
Subconunittee  B — Basic  Sciences. 

Date:  ^4ovember  3—4, 1997. 

Place:  November  3.  Double  Tree  Hotel, 
Pvklawn  Room,  1750  Rockville  Pike. 
Rockville.  MD  20652;  Novmnber  4.  National 
Cancer  Institute.  9000  Rockville  Pike. 
Building  31.  C  Wing.  6th  Floor,  ConiaceDce 
Room  6.  Bethasda.  MD  20892. 

Open;  November  3 — 7:30  p.m.  to  a.-00  p.aL 

Agenda:  Presentation  tegarding  the 
Intramural  Review  Office. 

Closed:  November  3 — SKM  p.m.  to  9:30 
p.m.;  November  4 — 8:30  ajn.  to 
Adioumment 

Agenda:  To  discuss  administrative 
confidential  matters  and  site  visit  lepoits 
pertaining  to  latwratories  in  th^. Division  of 
Basic  Sciences. 

Contoct  ftfson:  Flotence  E.  Fartwr.  Ph.  D., 
Executive  Secretary.  Executive  Plaa  North. 
Rm.  801.  6130  Executive  Blvd..  MSC  7410. 
Bethasda.  MD  20892-7410.  Telephone:  301- 
49S-2378. 

This  notice  is  being  publishad  less  than  15 
days  prior  to  the  meeting  due  to  the  lugent 
need  to  meat  timing  limitations  imposed  by 
the  intramural  review  cycle. 

GofRiHittae  Name:  Board  of  Scientific 
Counselors,  National  Canoar  Institute 
Subcranmittee  A — r.linifl  Sciencas  and 
Epidemiology. 

Date:  November  18. 1997. 

Place:  National  Cancer  Institute.  9000 
Rockville  Pike.  Building  31.  C  Wing.  6th 
Floor.  Confaranca  Room  6,  Bethesda.  MD 
20692. 

O^ien:  4:00  p.m.  to  4:30  pan. 

Agenda:  Presentation  regarding  the 
Intramural  Review  Office. 

dosed:  8:30  a.m.  to  4M)  pan.;  4:30  to 
Ad)oumment 

Agenda:  To  discuss  administrative 
confidential  matters  pertaining  to  the 
Division  of  Clinical  Sciencas  and  the 
Division  of  Cancer  Epidemiology  and 
Gaoetics. 

Contact  Person:  Judy  Mietz.  Ph.D., 
Executive  Secretary.  Executive  Plasa  North. 
Rm.  601. 6130  Executive  Blvd..  MSC  7410 
Bethesda.  MD  20892-7410.  Telephone:  301- 
496-2378. 


(CaUlaf  of  Federal  1 
FrwysM  NiBhen:  93.393.  Caocar  Cause  and 
Iheiiiition  Raaearch:  93.394.  Cancar 
DMaction  and  Diagnoais  Reaaarch:  93.395. 
Caaoar  Treatment  Raaearch:  93.396.  Cancar 


Biology  Research;  93.397.  Cancar  Centars 
Support:  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  October  17. 1997. 
UVaraa  Y.  Stri^Oald. 
Coaunittee  Management  Officer,  NIH. 
(FR  Doc  97-28194  Filed  10-23-97;  8:45  am] 
I  COM  4t4a-01-M 


DtBewee;  Cloead 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NMKNWi  insmuies  Ol  rMMin 

NMional  Haart,  Lung,  and  Blood 
Institule;  Cloaod  Meeting 

Pursuant  to  seirtion  10(d)  of  the 
Federal  Advia<vy  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  (IRG)  meeting: 

Mune  of  IRG:  Heart  Lung,  and  Blood 
Program  Proiect  Review  Committee. 

Date:  Dacembar  4. 1997. 

Time:  8  ajn. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase.  Maryland 
20615. 

Contact  Perton:  Dr.  Jeffiey  H.  Hurst 
Scientific  Review  Administrator,  NHLBI/ 
Review  Branch.  6701  Rockledga  Drive.  Rm. 
7208.  Bethasda.  Maryland  20892.  (301)  435- 
0303. 

Purpoee/Agenda:  To  review  and  evaluate 
program  project  grant  applications. 

The  meeting  will  be  closed  inaccoidanoe 
with  the  provisions  set  forth  in  sections 
SS2b(c)(4)  and  552b(cM6).  Tide  5  U.S.C 
Applications  and  the  discussians  could 
reveal  confidential  trade  secrets  or 
roaamerrial  property  such  as  patentable 
matarial  and  personal  information 
concwning  individuals  associated  with  the 
^plications,  the  disclosure  of  which  urould 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Gateleg  of  Fedaral  nniaisUc  AaaMaaoa 
I  Noa.  93.837,  Heart  and  Vascular 
I  Research;  93.838.  Lung  Diseases 
Raaearch;  and  93.839,  Blood  Diseases  and 
Raaouicaa  Research.  Natitmal  Institutes  of 
Health) 

Dated:  October  16. 1907. 
UVaraa  Y.  Stringfiald, 

Committee  Management  Office,  National 
Insbtutes  of  Health. 

(FR  Doc  97-28192  Filed  10-23-97;  8:45  am) 
COOK  414»-et-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutee  of  Health 

National  matltule  of  Diabelaa 
Digeathre  and  Kidney 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Maine  ofSER:  zaUl-CSIB-*  (Jl). 

Dote:  Novunber  25. 1997. 

Time:  3  I^. 

Place:  Room  6as-37A,  Natcher  Building. 
NIH  (Telephone  Conference  CaU). 

Contact  Person:  William  Elzinga.  Ph.D., 
Scientific  Review  Administrator,  Review 
Branch.  DEA,  NIDDK,  Natcher  Building. 
Room  6as-37A.  National  Institutes  of  Health. 
Bethasda.  Maryland  20892-6600:  Phone: 
(301)  594-8895. 

Purpoee/Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sectiona 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
conceming  individuals  assooated  with  the 
applications  and/or  propoaals,  the  disclosure 
of  which  would  constitute  s  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Donaaatic  Asaiatanoe 
Prey  aw  No.  93.847-849.  Diabetea. 
Endocrine  and  Metabolic  Diseases;  Digastive 
Diseases  and  Nutrion;  and  Kidney  Diseeaaa, 
Urology  and  Hematology  Research.  National 
Institutes  of  Heahh) 

Dated:  October  17, 1997. 

LaVeraa  Y.  Stri^fisld. 

Coaunittee  Management  Officer,  National 
Institutes  of  Health. 

(FR  Doc  97-28182  Filed  10-23-67;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

naaonai  nwiiuiaa  or  neaan 

National  Institute  of  Neurologleal 
Disorders  and  Stroke,  Dhriaion  of 
Extramural  ActhrMes;  Cloaed  Meetings 

Pursuant  to  section  1(Kd)  of  the 
Federal  Advisctry  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Mune  {^Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  PaneL 

Oal»:Dacnnber  1, 1997. 
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Time:8a.jn. 

Place:  Georgetown  Holiday  bm,  2101 
Wisconsin  Avenue,  NW.,  Washington.  DC 
20007. 

Contact  Person:  Dr.  Paul  Sheehy,  Scientific 
Review  Administrator,  Scientific  Review 
Branch.  NINDS,  7550  Wisconsin  Avenue. 
Room  gClO,  Bethesda,  MD  20892,  (301)  496- 
9223. 

Purpoee/Agenda:  To  review  and  evaluate 
two  grant  applications. 

NIame  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  December  8, 1997. 

Time:  9  a.m. 

Mace:  Geoigetown  Inn,  1310  Wisconsin 
Avenue.  NW..  Washington,  DC  20007. 

Contact  Person:  Dr.  Paul  Sheefay.  Sdestific 
Review  Administrator.  Scientific  Review 
Branch,  NINDS,  7550  Wisconsin  Avenue, 
Room  9C10.  Bethesda,  MD  20892.  (301)  496- 
9223. 

Purpose/Agenda:  To  review  and  evaluate 
one  grant  application. 

The  meetings  will  be  cloaed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.Q 
AppUcations  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  OHnmercial  property  such  as 
patentable  material  and  personal  informatioa 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Poiealic  Assistance 
Piegram  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  October  16. 1997. 
LaVams  T.  Stoi^field. 
Committee  Management  Officer,  Nattmtal 
Institutes  of  Health. 
[FR  Doc  97-28189  Filed  10-23-97;  8:45  am] 

MXMQ  COOE  4t4»-ef-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haalth 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Cloaed 
Rueenng 

Pursuant  to  Section  l(Kd)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  followijog 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Mune  of  SEP:  Centers  for  AIDS  Research 
(CFAR). 

Date:  November  12-14, 1997. 

Time:  8:30  a.m.  to  Adjournment 

Place:  Bethesda  Ramada  Hotel  and 
CaafBrence  Center.  Ambassador  H,  84(X> 
Wisconsin  Avenue,  Bethesda.  MD  20614. 
(301)  654-1000. 


Contact  Paeon:  Dr.  Stanley  Oaks, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg..  Room  4C06. 
Bethesda,  MD  20892,  (301)  496-7042. 

Purpose/Agenda:  To  evaluate  grant 
propoaals. 

liie  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  sssociated  with  the 
applications  and/or  proposals,  the  disclosure 
of  whidi  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Dnnestic  Assistance 
Prograns  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research:  92.856, 
Nficrobiology  and  Infections  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  October  15, 1997. 


UVenae  T.  Stringfieid, 
Committee  Management  Officer,  NDi. 
[FR  Doc  97-28193  Rled  10-23-97;  8:45  am] 
oao6  4t4s-eMi 


DEPARTMOrr  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  DiatMtes  and 
Digestive  and  Kidney  Diseases;  Ooaad 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as  • 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  ZDKl  GRB-5  (C2  B). 

Date:  October  28, 1997. 

Time:  2  p.m. 

Place:  Room  6as-37E,  Natcher  RiiiMing, 
NIH  (Telephone  Conference  Call). 

Contact  Person:  E)r.  Francisco  O.  Calvo, 
Ph.D.,  Scientific  Review  Administrator, 
Review  Branch,  NIDDK,  Natcher  Building, 
Room  6a5-37E,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-6600.  Phone: 
(301)  594-8897. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

These  meetings  %«riil  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(cN4)  and  552b(c)(6),  Title  5 
U.S.C  Applications  and/or  proposals  and  the 
diactissions  could  reveal  confidsntial  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 


(Catalog  of  Federal  i 
Propam  No.  93.847-649.  Diabetes, 
Endocrine  and  Metabolic  Diseases;  Digestive 
Diseases  and  Nutrition:  and  Kidney  Diseases, 
Urology  and  Hematology  Research,  National 
Institutes  of  Health) 

Dated:  October  17, 1997. 
UVer»aY.9lriwgHiM, 
Committee  Management  Offica,  Natiooal 
Institutes  of  Health. 

(FR  Doc  97-28195  Filed  10-23-97;  8:45  am] 
4Ma-et-« 


DEPARTMENT  OF  HEALT>1  AND 
HUMAN  SERVICES 

Nanonai  iiisuiuias  ot  nsann 

Canter  lor  SdentWc  fWwIawr,  Closed 
Meetings 

Pursuant  to  section  10(d)  ot  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  herriiy  given  of  the  following  Center 
for  Scientific  Review  Special  Empharis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences, 

Date:  November  5, 1997. 

Time:  7:30  p.m. 

Place:  Hyatt  Regency,  Bethesda.  Maryland. 

Conlocr  Penon:  Dr.  Sami  Mayyasi. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4194,  Bethesda. 
Maryland  20892,  (301)  435-2116. 

Aftune  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  6-7, 1997. 

Time:  8:30  a.m. 

Pkxe:  Holiday  Inn,  Bethesda.  Maryland. 

Contact  Person:  Dr.  )ean  Hickman. 
Scnentific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4178,  Betbeada. 
Maryland  20892,  (301)  435-1146. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  10, 1997. 

Time:  2  p.m. 

Place:  NIH,  Rockledge  2,  Roooi  4186, 
Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4186,  Bethasda. 
Maryland  20892,  (301)  435-1150. 

Name  c^SEP:  Microbiological  and 
Immtinological  Sciencas. 

Date:  November  13, 1997. 

Time:  2  p.m. 

Place:  NIH,  Rockledge  2,  Room  4166. 
Telephone  Conference. 

Contact  Person:  Dr.  Ganld  Liddel. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4186,  Bethesda. 
Maryland  20892.  (301)  435-1150. 

Name  of  SEP:  Multidisciplinary  Sciences. 
Dote:  Novembw  20, 1997. 
Time:  8:30  a.m. 

Pfoce:  Holiday  Inn.  (3ievy  Chase. 
Maryland. 
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Contact  Pmton:  Dr.  Nadan|an  A. 
Vydelingum,  Scientific  Review 
Administntor,  6701  Rockledgs  Drive.  Room 
S210.  Betheada.  Maryland  20892.  (301)  43S- 
1178. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Data:  Novwnber  21. 1997. 

nme;  9  a.m. 

Phce:  American  bm.  Bethasda.  Maiyknd. 

Contact  Pnson:  Dr.  Sami  Mayyasi. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4194.  Betheada. 
Maiyland  20892.  (301)  435-1216. 

Natne  of  SEP:  Multidiaciplinary  Scianrae 

Date:  Nownber  23-25. 1997. 

Tlime:  7  p.m. 

Place:  Hyatt  Newportar.  Neiwport  Haarh. 
CA. 

Coatoct  Anon:  Dr.  Nadarafen 
Vjrdalingum.  Scientific  Review 
Administrator.  6701  Rockledge  Drive.  Rooa 
S210.  BetbeMla.  Maryland  20892.  (301)  435- 
1176. 

Mune  (^SEP:  Clinical  Sciancae. 

Alto.  Fafacuaiy  9-11. 1998. 

Time:  6  a.m. 

Phce:  Ana  Hotel.  Washington.  DQ 

Contact  Person:  Dr.  Christine  Melchior, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4118.  Betheada. 
Maryland  20692.  (301)  435-1713. 

Name  of  SEP:  Clinical  Sciimcaai 

Date:  February  23-25. 198S. 

Time:  8  a.m. 

i*laoe:  Am  Hotal.  Washington.  DC 

Contact  Arson:  Dr.  Christine  Melchior, 
Scientific  Review  Administrator,  6701 
Roddadga  Drive.  Room  4118.  Betheada. 
Maryland  20892,  (301)  435-1713. 

Parpoee/Aganda:  To  review  Small 
Bosinaaa  Innovation  Research. 

Nhm  (^  SEP:  Clinical  Scieooaa. 

Onto:  November  7. 1997. 

7!ime:9ajn. 

Mmk  Holiday  fam-Gaorgatown. 
'-Iililiig-|     — 

naiiiii  f  Perwon:  Dr.  Naocy  Shinowara. 
Sdantific  Raview  Administrator,  6701 
Rockledge  Drive.  Room  5216.  Badweda. 
Muyland  20892,  (301)  435-1173. 

Noam  of  SEP:  Behavioral  and 


Date: UriiMtiii  21. 1987. 

Tine:  8:30  a^n. 

Place:  Mamott  Hotel,  Betheada.  Maryland. 

ConlBrt  Anon:  Dr.  L4iigi  Ciacometti. 
Scwnti**^  Review  Administrator,  6701 
Rockledge  Drive.  Room  5170.  Betheada. 
Maryland  20892.  (301)  435-1246. 

Ntaoie  o^  SEP:  ClMmiatiy  and  Ralatad 
Sciaikces. 

Dote:  November  21, 1997. 

Time:  12:30  p.m. 

Place:  NIH.  Rockledge  2.  Room  4172. 
TaHpflona  ConsBsence. 

Coatact  Penan:  Dr.  Donald  Schneider. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4172.  Betheada. 
Mwyland  20892.  (301)  435-1727. 

The  mnntingi  will  be  doaed  !n  i 
with  the  provisions  set  forth  in  iiactions 
552b(c)(4)  and  552b(cM8).  Title  5,  U.S.C 
Applkatinna  aod/or  propoaals  and  the 


discussioiu  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applicatioiu  and/or  proposals,  the  discloauie 
td  which  would  constitute  a  clearly 
unwaiiantad  invasion  of  personal  privacy. 
(Catalog  of  Fadaral  DoBeattc  AaaMawa 
Program  Noa.  93.306,  93.333,  93.337. 
93.393-93.398,  93.837-93.844,  93.846- 
93.878.  93.892,  93393,  National  Institutes  of 
Health,  HHS) 

Datad:  October  18. 1997. 
UVaraaY.StringAald, 
Committee  ^4anagemea^  Officer.  Natioaal 
Institutes  of  Health. 

[FR  Doc.  97-28184  Filed  10-23-97;  8:45  am) 
loooc  4Ma-a>-M 


O^ARTMBIT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[PodlMaFW  «W  M  11 

Arawuncwnant  of  Funding 
Fiscal  Year  1907,  Laad-Baa 
Haard  Control,  TMaa  Foundadon 

AQBlcr.  Office  of  the  Secntaiy— Office 

(tf  Laed  Haaerd  QmtraL 

ACTION:  Announceinent  of  funding 

•ward. 


fi  In  act^vdance  with  aaction 
102  (a)  (4)  (C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  tliis  announcement 
notifies  the  public  of  a  funding  decision 
made  by  the  Department  to  the  Tides 
Foundation.  This  annoimcement 
rtwttminm  the  name  and  address  of  the 

r  and  the  amount  of  the  award. 


In  accordance  with  section  102 
(a)(4)(C)  of  the  Department  of  Housing 
and  Urban  Development  Reform  Act  of 
1989  (103  Stat  1987,  42  U.S.Q  3545). 
the  Departmrait  is  puUishing  the  name, 
address,  and  amount  of  the  award  as 
follows:  Tides  Foundation,  P.  O.  Box 
29907,  San  Francisco,  CA  94129-0907. 
Amount  of  Grant:  $334,950. 

Datad:  October  17, 1997. 
David  E.  lacobe, 

Dltrector,  Office  of  Lead  Hazard  Control. 
[FR  Doc.  97-28237  Filed  10-23-97;  8:45  am] 
I  COOK  ttia  tt-i» 


FOR  niRTHDI  ■gOWMATlON  CONTACT: 
Dolline  Hatchett,  Department  of 
Housing  and  Urtmn  Development.  451 
Seventh  Street.  SW,  Washington,  DC 
20410.  telephone  (202)  755-1785.  ext 
114.  Hearing-or  speech-impaired 
individuals  may  access  this  number  by 
railing  the  Federal  Information  Relay 
Service  TTY  at  1-800-877-8339. 
•UPPLBiBfTAftV  arOMM-nON: 

The  Lead-Based  Paint  Hazard  Control 
grant  for  the  Tides  Foundation  was 
issued  pursuant  to  Pub.  L  102-550, 
Htle  X,  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992. 

This  notice  announces  the  award  of 
$334,950  to  the  Tides  Foundation  which 
will  be  used  to  provide  financial 
support  and  t«rtinir«l  assistance  to 
support  educ^on  and  outreach  efforts 
by  parent  groups  and  other  community- 
based  organizations  to  protect  children 
£com  being  lead  poisoned. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.900. 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Doctot  Na  FR-4236-N-^ 


To  Aaalat  Ilia  Homalaaa 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

action:  Notice. 


;  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  October  24, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development.  Room  7256, 
451  Seventh  Street  SW.  Washington.  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Tide  V  information  line 
at  1-800-927-7588. 

StJPPLEMBfTARV  MFORMATKM:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  V.  Veterans  Administration, 
No.  88-2503-OG  P.D.C),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  tmutilized,  underutilized, 
excess  and  sur^dus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  bem 
detumined  suitable  or  unsuitable  this 
week. 

Datad:  October  16. 1997. 
Frod  Karaaa,  Ir.. 

Deputy  Assistant  Secretoijfoc  Economic 
Development. 

(FR  Ooc.  97-27930  FUed  10-23-97;  8:45  ami 
i  COOK  «»•-»-« 
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DEPARTMENT  OF  THE  INTERIOR 

FWi  and  \Mlldnia«arvica 

AppNcatton  for  Approval  pf  Tungalan- 
Potymar  Shot  aa  Nontoxic  for 
Waterfowl  HunllnQ 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  application. 
StlMMART:  The  U.S.  Fish  and  WildlliiB 
Sovice  (Service)  annoimces  that 
Federal  Cartridge  Company  (Federal)  of 
Anoka.  Minnesota,  has  applied  for 
approval  of  tungsten-polymer  shot  as 
nontoxic  for  waterfowl  hunting  in  the 
United  States. 

FOR  FURTHER  aMSORMATKM  CONTACT:  Paul 
R.  Schmidt,  Chief,  or  Carol  Anderson, 
Wildlifs  Biologist,  Office  of  Migratory 
Bird  Management  (MBMO),  (703)  358- 
1714. 

SUPPLEMBITARY  MFORMATION:  Since  the 
mid-1970s,  the  Service  has  sought  to 
identify  shot  that,  when  spent,  does  not 
pose  a  significant  toxic  huard  to 
migratory  birds  and  other  wildlife. 
Curtentiy.  only  bismuth-tin  and  steel 
shot  are  approved  by  the  Service  as 
nontoxic  Tungsten-iron  shot  has 
received  temporary  conditional 
approval  for  the  1997-98  hunting 
season.  The  Service  believes  approval 
for  other  suitable  candidate  shot 
materiHls  as  nontoxic  is  feasible. 

Federal  submits  their  application  for 
approval  of  tungsten-polymer  shot  as 
nontoxic  pursuant  to  50  CFR  20.134, 
Migratory  Bird  Hunting:  Nontoxic  Shot 
The  Service  believes  the  candidate 
material  shows  promise  and  will 
consider  the  application. 

Federal's  candidate  shot  is  made  by 
phjrsically  mixing  tungsten  and  polymer 
(Nylon  6),  then  melting  the  nylon. 
Cooling  causes  the  nylon  to  cross-link 
and  bind  the  mixture  into  a  p>ermanent 
shape.  Shot  made  nom  this  material  has 
a  density  of  approximately  11.2  gm/cc 
or  approximately  1(X)  percent  the 
density  of  lead.  The  shot  will  contain 
nominally  95.5  percent  by  weight  of 
tungsten  and  4.5  percent  by  weight  of 
polymer.  An  electronic  device  designed 
to  distinguish  between  shotshells 
containing  difierent  shot  materials  will 
register  tungsten-polymer  shells  as  a 
nontoxic  shotshell  aimiUr  to  bismuth 
shells. 

Federal's  application  includes  a 
description  of  the  new  shot,  a 
toxicological  report  on  the  tungsten- 
polymer  shot,  and  a  30-day  test  to  assess 
the  toxicity  of  this  shot  in  game-farm 
mallards  (Tier  1).  The  toxicological 
report  incorporates  toxicity  information 
-  a  s]mopsis  of  acute  and  chronic 
toxicity  data  for  mammals  and  birds. 


acute  eSiscts,  potential  for 
environmental  concern,  toxicity  to 
aquatic  and  terrestrial  invotebrates, 
amphibians,  and  reptiles;  and 
information  on  environmental  bte  and 
transport  -  shot  and/or  shot  coating 
alteration,  environmental  half-lifs,  and 
environmental  concentration.  The 
tfuddty  study  revealed  no  adverse 
effects  when  mallards  were  dosed  with 
8  BB  size  timgsten-pol3rmer  shot  and 
monitored  over  a  30-day  period. 
The  Service  has  requested  the 
applicant  submit  the  Tier  2  test  plan  for 
review.  Once  the  Service  approves  the 
plan  the  applicant  will  conduct  testing 
and  submit  an  analysis  of  the  results. 
After  reviewing  the  results,  the  Service 
will  either  approve  the  shot  as  nontoxic 
or  request  further  testing.  The  applicant 
plans  to  concurrenUy  test  this  candidate 
shot  with  the  temporarily  approved 
tungsten-iron  shot 


Barr  Engineering  Cranpany.  1997. 
Toxicology  Raport  on  New  Shot  24 
pp. 

Binsira.  S.J.,  MX  KeUy.  D.C  Powell, 
and  R.J.  Aulerich.  1996.  Thirfy-Day 
Dosing  Test  to  Assess  the  Toxicity  of 
Tungsten-Polymer  Shot  in  Game-Farm 
Mallards.  1996.  Report  to  Federal 
Cartridge  Co.  78  pp. 

Antfaocshqi 

The  primary  author  of  diis  notice  of 
application  is  Carol  Anderson,  Office  of 
Migratory  Bird  Management 

Dated:  October  16. 1997. 


Director,  U.S.  Fish  and  Wldtfe  Service. 
(FR  Doc.  97-28199  Filed  10-23-97;  8.-45  am] 


DEPARTMBTT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
(IIT-«S1-0e-1S20-01;  MTM  SSSSq 

Coal  Laaaa  Offering 

AQBICY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Competitive  Coal 
Lease  Offiering  by  Sealed  Bid  MTM 
83859 — Spring  Creek  Coal  Company. 


Notice  is  hereby  given  that 
the  coal  resources  in  the  lands  described 
below  in  Big  Horn  Counfy,  Montana, 
will  be  offered  for  competitive  leese  by 
sealed  bid.  This  offsring  is  being  made 
as  a  result  of  an  application  filed  by 
Spring  Creek  Coal  Company,  in 
accmdance  with  the  provisions  of  the 
Mineral  Irfwsing  Act  of  1920.  as 


amended  (41  Stat  437;  30  U.S.C  181  at 
seq.). 

DATES:  The  lease  sale  will  be  held  at 
IIKM  a.m.,  November  13, 1997,  in  the 
Conference  Room,  Side  A,  on  the  Sixdi 
Floor  of  the  Granite  Tower  Building, 
Bureau  of  LAnd  Management,  222  Nordi 
32nd  Street,  Billings,  Montana  59101. 
Sealed  bids  clearly  marked  "Sealed  Bid 
for  MTM  83859  Coal  Sale— Not  to  be 
opened  before  11:00  a.m.,  Thursday, 
November  13, 1997",  must  be  submitted 
on  or  before  10:00  a.m.,  November  13,  .v 
1997,  to  the  cashier,  Bureau  of  Land 
Management,  Montana  State  Office. 
Second  Floor,  Granite  Tower  Building, 
222  North  32nd  Street,  Post  C^Bce  Box 
36800,  Billings,  Montana  59107-6800. 
SUPPLEMENTARY  MFORMATION:  An 
Environmental  Assessment  of  the 
proposed  coal  development  and  related 
requirements  for  consultation,  public 
involvement  and  heerings  have  been 
completed  in  accordance  with  43  CFR 
3425.  The  results  of  thcne  activities  wen 
a  finding  of  no  significant 
environmental  impact. 

The  coal  resource  to  be  offiBied 
consists  of  all  recoverable  reserves  in 
the  following-described  lands: 

T.8S.,R.39E.,P.MJ4.. 
Sac  22:  EVbS%irViSW\«: 
Sec  25:  SWVSiSW%: 
Sec  26:  SViNEV«MEViSW%, 

NWV«NEV«SWV4.  NV^SWV«NBViSWV^ 

SEV(NEV*SWVt.  NVy4VbNWViSW%. 

SV^NEViNWVtSWVi. 

SBV*NWV!J»JWV«SWV.. 

NEV«SEV>NWViSWVi,  SViNWV^SBV.. 

NVtSV<tSWV4SEV4,  SE\^NEVbSWV«SEV^ 

N'/iSEV4SEV«,  NEV«SW\4SEViSEV«. 

N'/iSEV4SEV«SEV4; 
Sec  27:  NV^SWV4NEVi, 

NV<iSV2SWV«NEV«,SEV4^V«SWV«fSVt. 

SV^NWVtSEV«NEV4,  SV^SRV«NEVt. 

EV^NWVtNWVi.  NViSEV^EVMWyk. 

SEV«NEV«SEV4NWy4. 

NE\<iNWV,SEV«NWVi. 

NEV«NEV«NEy4SEv^ 
T.  8  S.,  R  40  E,  P.M.M., 
Sec.  30:  SViNWViNEViSWVi. 

SV<tNEV4SWV«.  SWViNWVtiSEVi. 

W\4SW\^SEVi,  WV^SE\<>SWVtSEy«. 
Containing  320.00  acres.  Big  Horn  County. 
Montana. 

The  tract  in  this  lease  ofEaring 
contains  split  estate  lands.  The  surface 
is  not  held  by  a  qualified  surbce  owner : 
as  defined  in  the  regulations,  43  CFR 
3400.0-5. 

The  tract  will  be  leased  to  the 
qualified  bidder  of  the  highest  cash 
amount  provided  that  the  high  bid 
meets  the  fair  market  value  of  the  coal 
resource.  The  minimum  bid  for  the  tract 
is  $100  per  acre,  or  fraction  thereof.  No 
bid  that  is  less  than  $100  per  acre,  or 
fraction  thereof,  will  be  considered.  The 
bids  should  be  sent  by  certified  mail, 
return  receipt  requested,  or  be  3  hand- 
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delivered.  The  cashier  will  isstie  a 
receipt  for  each  hand-deliveied  bid. 
Bids  received  after  10:00  a.m., 
Thursday,  November  13, 1997,  will  not 
be  considered.  The  minimum  bid  is  not 
intended  to  represent  fair  market  value. 
The  fair  market  value  will  be 
determined  by  the  authorized  officer 
after  the  sale. 

If  identical  high  bids  are  received,  the 
tieing  high  bidders  will  be  requested  to 
submit  follow-up  sealed  bids  until  a 
high  bid  is  received.  All  tie-breaking 
sealed  bids  must  be  submitted  within  15 
minutes  following  the  Sale  Official's 
announcement  at  the  sale  that  identical 
high  bids  have  been  received. 

A  lease  issued  as  a  result  of  this 
offering  will  provide  for  payment  of  an 
annual  rental  of  $3  per  acre,  or  fraction 
thereof:  and  a  royalty  payable  to  the 
United  States  of  12.5  percent  of  the 
value  of  coal  mined  by  surface  methods 
and  8.0  percent  of  the  value  of  coal 
mined  by  underground  methods.  The 
value  of  the  coal  shall  be  determined  in 
accordance  with  30  CFR  206.250. 

Bidding  instructions  for  the  tract 
ofiinred  and  the  terms  and  conditions  of 
the  proposed  coal  lease  are  included  in 
the  Detailed  Statement  of  Lease  Sale. 
Copies  of  the  statement  and  the 
propoeed  coal  lease  are  available  at  the 
Montana  State  Office.  Casafile  MTM 
83A59  is  also  available  for  public 
inspection  at  the  Montana  State  Office. 
TOR  RJRTHBI  MFORMATION  CONTACT: 
Bettie  Schaff,  Land  Law  Examiner  or 
Edvrard  Hughes.  Coal  Coordinator  at 
(406)  255-2832  or  255-2830. 
respectively. 

Oatad.  October  14. 1997. 

Chief,  Branch  of  Saiki  ktnemh. 

(FR  Doc.  97-28209  Filed  10-a»-«7: 8:45  ami 


D9ARTMENT  OF  THE  IKTEMOR 

BuvMU  off  Lmd  IftaoagenMnt 
(OR-OMMM-1220-00:  GP8-00181 

Cil  for  Nominations  tar  Oragon  SM* 
MQsncy  nspraooniauvo  on  no 
SotMnooot  OfSQon  Rosourco  Advisory 
Council 

AOENCY:  Vale  District.  Bureau  of  Land 
Management,  Interior. 
ACTION:  Notice. 


;  The  purpose  of  this  notice  is 
to  solkst  public  nominations  for  an 
employee  of  an  Oregon  State  agency 
which  deals  with  natural  resources  for 
die  Southeast  Oregon  Resource 
Adviaocy  Council,  established  and 


authorized  in  1995  by  the  Secretary  of 
the  Interior  to  provide  advice  and 
recommendations  to  the  BLM  and 
Forest  Service  on  management  of  public 
lands.  Public  nominations  will  be 
received  through  November  28,  1997. 

The  Council,  which  was  established 
in  August,  1995,  is  made  up  of  15 
members.  The  State  Agency  employee 
has  resigned  &om  the  Council,  and  we 
are  seeking  nominees  to  replace  this 
position  for  the  balance  of  the  term 
through  August  of  1999. 

The  Council,  which  covers 
southeastern  Oregon,  has  identified  a 
broad  spectrum  of  resource-related 
issues  that  they  will  work  on  with  the 
BLM  and  the  Forest  Service.  In  addition, 
the  Council  will  omtinue  to  advise  the 
BLM  and  Forest  Service  regarding 
standards  for  rangeland  health  and 
guidelines  for  grazing  management,  the 
Southeastern  Oregon  Resource 
Management  Flan,  and  the  Interior 
Columbia  Basin  Ecosystem  Management 
Project. 

This  council  is  authorized  under  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA),  which  directs  the 
Secretary  of  the  Interior  to  involve  the 
public  in  planning  and  issues  related  to 
management  of  lands  administered  by 
BLM.  Section  309  of  FLPMA  directs  the 
Secretary  to  select  10  to  15  member 
citizen-based  advisory  councils  that  are 
established  and  authorized  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA).  As 
required  by  the  FACA.  Resource 
Advisory  Council  membership  mxist  be 
balanced  and  representative  of  the 
various  interests  concerned  with  the 
management  of  public  lands. 

TTiese  include  three  categories: 
Category  One:  holders  of  federal  grazing 
permits,  representatives  of  energy  and 
mining  development,  timber  industry, 
transportation  or  rights-of-way,  off-roed 
vehicle  use  and  developed  recreation. 

Category  Two:  Representatives  of 
environmental  and  resource 
conservation  organizations,  dispersed 
recreation,  archeological  and  historic 
interests,  and  wild  horse  and  burro 
groups. 

Category  Three:  Representatives  of 
State  and  local  government.  Native 
American  tribes,  academicians  involved 
in  natural  sciences,  ooaployees  of  State 
agencies  responsible  for  the 
management  of  natural  resources,  land, 
or  water,  and  the  public  at  large. 

Individuals  may  nominate  memselves 
or  others.  Nominees  must  be  residents 
of  the  SUte  of  Oregon.  The  Southeast 
Oregon  Council  covers  southeestem 
Oregon.  A  nomination  form  may  be 
obtained  from  the  Vale  District,  Bureau 
of  Land  Management.  100  Oregon 


Street.  Vale,  Oregon  97918  or  by  calling 
(541)  473-3144.  Nominations  must  be 
received  by  November  28, 1997. 

Nominees  will  be  evaluated  based  on 
their  experience  in  working  for  the  state 
of  Oregon  in  a  natural  resource  capacity 
and  their  knowledge  of  the  geographic 
area  covered  by  the  Council.  Nominees 
must  also  have  demonstrated  a 
commitment  to  collaborative  resource 
decision  making.  All  nominations  must 
be  accompanied  by  letters  of  reference 
from  represented  interests  or 
organizations,  a  completed  background 
information  nomination  form,  as  well  as 
any  other  information  that  speaks  to  the 
nominee's  qualifications.  The  BLM 
Oregon/Washington  State  I}irector,  the 
Forest  Service  Regional  Forester,  and 
the  Oregon  Governor's  Office  will 
forward  the  nominations  to  the 
Secretary  of  the  Interior,  who  will  make 
the  appointment  to  the  Council.  This 
nomination  period  will  also  be 
announced  through  press  releases 
issued  by  the  BLM  Oregon/Washington 
State  Office.  Nominations  for  Resource 
Advisory  Councils  should  be  sent  to:  Ed 
Singleton,  Bureau  of  Land  Management. 
Vale  District  Manager,  100  Or^on 
Street,  Vale,  OR.  97918. 

DATES:  All  nominations  must  be 
received  by  the  BLM  Vale  District  on  or 
before  November  28, 1997. 

FOR  FURTIIER  MFORMATION  CONTACT: 

Jonne  Hower,  Bureau  of  Land 

Management,  Vale  District.  100  Oregon 

Street,  Vale.  OR  97918,  (Telephone  541- 

473-6218). 

Edwin ).  Sii^UlMB.  ^ 

District  KlanagBr. 

(FR  Doc.  97-28201  Filed  10-2^-97;  8:45  am) 

COOC  431S-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Dursou  o>  Lsnd  Managomsnt 

(AZ-06O-06-1430-01:  AZA  SOOaS.  AZA 

30123.  AZA2Z7Sq 

Arizona:  NoOcs  of  Rsatty  Action: 
Noncompotittvo  Salos  of  PubHc  Lsnds 
In  Yuma  County,  Arizona;  Corrsction 

A4XNCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Bureeu  of  Land 
Management  published  a  document  in 
the  Federal  Register  of  July  8, 1997. 
concerning  lands  found  suitable  for 
noncompetitive  sale  to  three  separate 
parties.  The  document  did  not  contain 
a  Bureau  of  Land  Management  case  file 
number  and  the  holder's  name  for  one 
of  the  proposed  sale  parties. 
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FOR  FURTMBI  SffORMATION  CONTACT: 
Realty  Specialist  Lucas  Lucero  at  (520) 
317-3215. 

Correction 

In  the  Federal  Regfaitwr  issue  of  July 
8, 1997,  in  FR  Doc.  97-17681,  on  pege 
36571,  in  the  second  colunm.  after  the 
first  paragraph,  insert  the  following: 
AZA  2276a— Timothy  Conovaloff. 

Dated:  October  14, 1997. 
GaUAckaaaB. 
Field  hSanager. 

[FR  Doc.  97-28200  FQad  10-23-97;  8:45  am] 
MUMG  CODE  4310-a-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturallzalion  Sorvico 

Agency  Information  Collection 
ActhrWee;  Propoeed  Collection; 
ConsneiU  fteaueal 

ACTION:  Emergency  extension  of  existing 
collection;  Petition  to  remove  the 
conditions  on  residence. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  an  emergency 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperworii 
Reduction  Act  of  1995  to  provide  for  the 
required  final  30  days  for  public  review/ 
comment  and  ample  time  for  OMB's 
review  and  final  action.  To  ensure  that 
the  review  process  is  conducted  in 
accordance  with  the  procedures 
specified  in  5  CFR  1320.10,  the  INS  is 
also  requesting  an  extension  of  the 
current  OMB  approval  period  until 
January  31. 1998. 

This  information  collection  was 
previously  published  in  the  Federal 
K^iilBr  on  July  17,  1997  at  62  FR 
38323,  allowing  fior  an  emergency 
extension  with  a  60-day  public 
comment  period.  No  commraits  were 
received  b^  the  Immigration  and 
Natiiralization  Service.  Commmts  are 
encouraged  and  will  be  accepted  for  an 
additional  "thirty  days"  until  November 
24. 1997. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Infiormation  and  Regulatory 
ACEairs.  Attention:  Ms.  Debra  Bond. 
202-395-7316,  Department  of  Jiistice 
Desk  Officw.  Room  10235,  Washington, 
DC  20503.  Additionally,  oonunents  may 


be  submitted  to  OMB  via  fecsimile  to 
202-395-6974. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  hnnjigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  425  I  Street.  NW.,  Room  5307, 
Waslungton,  DC  20536. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whethw  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  tlie  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  asstunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electn»ic  submission  of 
responses. 

Of  ei  oiew  of  Thie  Infarmetimi 


(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Petition  to  Remove  the  Conditions  on 
Residence. 

(3)  Agency  form  number,  ^any,  and 
the  applicable  component  of  the 
Department  offustice  sponsoring  the 
collection:  Form  1-751.  AdjudicationB 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  puldic  who  will  be  asked 
or  required  to  respond,  as  well  as  a  Imef 
abstract:  Primary:  Individuals  or 
Households.  Aliens  granted  conditional 
residence  through  marriage  to  a  United 
States  citizen  or  pomanent  resident  use 
this  information  collection  to  petition 
for  the  removal  of  those  conditions. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estirrtated  for  an  average  respondent  to 
respond:  128,889  respondonts  at  80 
minutes  or  (1.33)  hours  per  response. 


(6)  Ail  -estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  171,422  annual  burden 
hours. 

If  additional  information  is  required 
contact-  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street.  NW.,  Washington.  DC 
20530. 

DatML-  October  21. 19S7. 

rnhmn  Priggs. 

Department  Oeaixmce  Officer,  United  States 

Departmmit  offustice. 

(FR  Doc.  97-28293  Rled  10-25-97;  8:45  am) 

BHJJNQ  OOOC  44ie-1»4l 


DEPARTMENT  OF  JUSTICE 
Imnrigratton  and  Naturalization  Servloe 


Agency  Information 
Acovmee:  rropoeeo 
Conanent  RoQueal 

ACnON:  Request  OMB  emergency 
approval;  Petition  for  Amerasians, 
widow  or  special  immigrant 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  an  emergancy 
inftmnation  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  to  {Hovide  for  the 
required  final  30  days  for  public  review/ 
comment  and  ample  time  for  CMB's 
review  and  final  action.  To  ensure  diM 
the  review  process  is  conducted  in 
accordance  vidth  the  procedures 
specified  in  5  CFR  1320.10,  the  INS  is 
also  requesting  an  extension  of  the 
ciinent  OMB  approval  period  until 
January  31, 1998. 

This  proposed  information  coUection 
was  previously  publislnd  in  the  Fedval 
Kegiater  on  July  30. 1997  at  62  FR 
40841,  allowing  for  an  emergency 
extension  with  a  60-day  public 
comment  period.  No  commmits  were 
received  t^  the  Immigration  and 
Naturalization  Service.  Comments  are 
encouraged  and  moII  be  accepted  for  an 
additional  "thirty  days"  untU  November 
24, 1997. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
ACEairs,  Attention:  Ms.  Debra  Bond. 
202-30S-7316.  Depertrnml  ai  Justice 
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Dask  OC5cer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  bcsimile  to  202- 
395-6974. 

If  you  have  additional  commmts, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instniment  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307.  425  I  Stieet.  NW.. 
Washington.  DC  20536.  Additionally, 
comments  may  be  submitted  via 
fscsimiie  to  202-305-0143. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
infiormation  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
ior  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
daiity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
■e  to  respond,  including  through  the 
eee  of  ^}propriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  inibnnation  technology, 
e.g.,  pennitting  electronic  submission  of 
lesponsss. 

ef  This  laformatinn 


(1)  Type  of  Information  Collection: 
Extension  of  a  cunenUy  approved 
information  collection. 

(2)  Titie  of  the  Fonn/Collection: 
Petition  for  Amerasians,  Widow  or 
Special  Immigrant 

(3)  Agency  fmn  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
coOectittn:  Form  1-360.  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  wiU  be  asked 
or  required  to  respond,  as  well  as  a  brief 
atelmct  Primary:  Individuals  w 
Househokls.  This  form  is  used  to 
detennine  eUgilxlity  or  to  classify  an 
aben  as  an  Amerasian,  widow  or 
widower,  battered  or  abused  spouse  or 
child  and  special  immigrant,  including 


religious  worker,  juvenile  court 
dependent  and  anned  forces  member. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  8,397  respondents  at  two  (2) 
hours  per  response. 

(6)  An  estimate  of  the  totgl  public 
burden  (in  hours)  associate  mth  the 
collection:  16.794  annual  burden  hours. 

If  additional  infannation  is  required 
during  the  first  60  days  of  this  same 
regular  review  period  contact  Mr.  Robert 
B.  Briggs,  Clearance  Officer,  United 
States  Department  of  Justice, 
Infonnation  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washin^on  Center,  1001  G 
Street.  NW,  Washington.  DC  20530. 

Dated:  October  21. 1997. 


Deportment  Oearance  Officer,  United  States 
Department  (^Justice. 

(FR  Doc.  97-28204  Filed  10-23-97;  8:45  am) 


DEPARTMENT  OF  JUSTX^E 

IfmnlgrstkMt  and  Naturalization  Sarvica 

AQancy  InfoniMtfon  CollacUon 
AdivWaa:  Propoaad  CoHactlon, 
ConMnant  Rapuaat 

ACTION:  Emergency  extension  of  existing 
collection;  Application  for  replacement 
naturalization/citizenship  dociunent 

The  Department  of  Justice, 
Immigration  and  Natiiralization  Service 
(INS)  has  submitted  an  emergency 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperworic 
Reduction  Act  of  1995  to  provide  for  the 
required  final  30  days  for  public  review/ 
comment  and  ample  time  for  OMB's 
review  and  final  action.  To  ensure  that 
the  review  jHocess  is  conducted  in 
accordance  with  the  procedures 
specified  in  5  CFR  1320.10,  the  INS  is 
also  requesting  an  extension  of  the 
current  OMB  approval  period  until 
January  31, 1998. 

This  proposed  information  collection 
was  previously  published  in  the  Federal 
Kagistei  on  July  17, 1997  at  62  FR 
38325,  allowing  for  an  emergency 
extension  writh  a  60-day  public 
comment  poiod.  No  comments  were 
received  l^  the  Immigraticm  and 
Naturalization  Service.  Comments  are 
encouraged  and  will  be  accepted  for  an 
additional  "thirty  days"  until  November 
24. 1997. 

Wfittau  comnmts  and/or  suggestions 
regarding  the  item(s)  contained  in  this 


notice,  especiaUy  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
AfCairs,  Attention:  Ms.  Debra  Bond, 
202-395-7316,  Department  of  Justice 
Desk  Officer,  Room  10235,  Washington. 
DC  20503.  Additionally,  comments  may 
be  submitted  to  OMB  via  focsimile  to 
202-395-6974. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  infonnation,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director.  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  425  I  Street.  NW.,  Room  5307. 
Washington.  DC  20536. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  siibmission  of 
responses. 

Overriew  of  This  Informatiaa 
CoUaclioB 

(1)  Type  of  Information  Collection: 
Extension  of  currenUy  approved 
information  collection. 

(2)  Title  of  the  Fonn/CoUection: 
Application  for  Replacement 
NaturalizationAIIitizenship  Document 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-665.  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  to  apply 
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for  a  replacement  of  a  Declaration  of 
Intention,  Naturalization  Certificate. 
Certificate  of  Citizenship  or  Repatriation 
Certificate,  or  to  apply  for  a  special 
certificate  of  naturalization  recognized 
by  a  foreign  country. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  18.000  respondents  at  55 
minutes  (.916)  hours  per  response. 

(6)  An  estimate  oftne  totcu  jHtblic 
burden  (in  hours)  associated  with  the 
collection:  16,468  ■nmiAl  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Suite  850.  Washington  Center, 
1001  G  Street  NW..  Washington.  DC 
20530. 

Dated:  October  21, 1997. 
lohartB-Brigp, 

Depaitmmtt  Oearance  Officer,  United  StotM 

Department  (^Justice.  . 

[FR  Doc.  97-28295  FUad  10-23-07;  8:45  am) 


DEPARTIENT  OF  JUSTICE 

Buraau  Of  Priaona 

Nolloa  af  Mane  To  Prapara  a  Drafl 


(DBS)  for  tha  Conatniction  of  a  Unltad 
I  PanHantiary  Naar  Scranlon, 


AOCNCV:  Bureau  of  Prisons,  Justice. 
ACTION:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  Stetement 
WEIS) 


Acdon 

The  U.S.  Department  of  Justice. 
Federal  Bureau  of  Prisons  has 
determined  that,  in  order  to  meet 
increasing  demands  for  additional 
inmate  capacity,  a  new  United  Stetes 
Penitentiary  (USP)  is  needed  in  its 
system. 

The  Bureau  of  Prisons  proposes  to 
construct  and  operate  a  high  security 
United  Stetes  Penitentiary,  with  an 
adjacent  minimnm  security  satellite 
can^>,  in  the  greetw  Lackawanna 
Coimty,  Pennsylvania  area.  The  main 
high  security  focility  would  be  designed 
to  have  a  rated  capacity  of 
approximately  1.000  inmates,  and  the 
minimum  aectirity  component 
approximately  150-300.  The  Bureau  of 
Ftisons  is  proposing  to  build  the  facility 
near  Scranton.  Pennsylvania.  Sev«al 
sites  are  currenUy  under  consideratian. 


The  potential  site  also  would  be  used 
ftv  road  access,  administration, 
programs  and  services,  parking,  and 
support  fKdlities. 

In  the  process  of  evaluating  potential 
sites,  several  aspects  will  receive  a 
detailed  examination  including  utiHtias, 
traffic  patterns,  noise  levels,  visual 
intrusions,  threatened  and  endangered 
species,  cultural  resources,  and  socio- 
economic impacte. 

Ahematrves:  In  devefoping  the  DEIS, 
the  options  of  "no  action"  and 
"alternative  sites"  for  the  proposed 
facilities  will  be  fully  and  thoroughly 
examined. 

Scoping  Process:  Sever^  informal 
public  meetings  have  already  been  held 
on  the  proposed  project  and  during  the 
preparation  of  the  DEIS,  there  will  be 
numerous  other  opportunities  for  public 
involvement  The  public  scoping 
meeting  will  begai  at  7:00  p-m.  on 
Monday,  October  27, 1997,  at  Valley 
\^ew  Itigh  School,  Columbus  Drive. 
AnJibald,  Pennsylvania.  The  meeting 
will  be  well  publicized  and  is  scheduled 
at  a  time  that  will  make  the  meetLqg 
possible  for  the  public  and  interested 
agencies  or  organizations  to  attend. 

DEIS  Preparation:  Public  notice  will 
be  given  conconing  the  availability  of 
the  DEIS  for  public  review  and 
comment. 


Questions  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by:  David  J.  Dorworth,  Chiet 
Site  Selection  &  Environmental  Review 
Branch,  Federal  Bureau  of  Prisons,  320 
First  Street,  NW.,  Washington,  DC 
20534.  Telephone:  (202)  514-6470, 
Telefacsimile:  (202)  616-6024, 
ddorworth^BOP.gov. 


r  8. 1907. 
DevU  J.  Derwoitfi. 

Quef,  Site  Selection  and  Emmonatmtal 

iiavMw  Mttncn.- 

(FR  Doc.  97-27507  FUsd  10-23-97^  &-45  am) 


DEPARTMENT  OF  LABOR 

OfHoaof  ttia  jatiatiiiy 

Siibniiaaion  for  OMB  Efnargoney 
1^  CoiMnant  r 


October  20. 1907. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
information  collection  request  (CR), 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.Q  3506).  OMB  approval  has  been 


requested  by  October  27, 1997.  A  copy 
of  the  ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer,  Theresa 
M.  O'Malley.  at  (202)  219-5095  ext  143. 

Comments  and  questions  ri»ut  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Ragulatany 
Afhirs.  ATTN:  OMB  Desk  Officer  for 
the  Emplojrment  and  Training 
Administration.  Office  of  Management 
and  Budget,  Room  10235,  Wasltington. 
D.C  20503.  (202)  395-7316.  The  Office 
of  Management  and  Budget  is 
particulariy  interested  in  comments 
which: 

•  Evaluate  wh^her  the  proposed 
collection  of  information  is  necessaiy 
for  the  proper  performance  of  the 
functions  of  the  ag«icy,  including 
whether  the  infomiation  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  tibe 
agency's  estimate  of  the  burden  of  the 
propoeed  collecticm  of  infarmatian, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  md 
clarity  of  the  information  to  be 
collected;  and 

•  Kfinimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  fnms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Indian  and  Native  American 
Welfare-to-Work  Programs. 

Frequency:  Semi-annual  (leport 
submission). 

A)9QBcted  Puhtic.- State.  Local  or  Tribal 
Govunraent 

Number  of  Respondents:  ISO 
(estimated). 

Total  HesDonses:  520. 

Estimatea  Time  Per  Respandmi:  15 
hours. 

Total  Burden  Hours:  7JBO0. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (opaating/ 
maintaining):  S3 ,000,000.00  per ; 
(program  administrative  cos^ 

Description:  This  ICR  is  ( 
with  the  iss»iancB  of  program 
regulations  to  implement  the  Indian  and 
Native  American  Welfare-to-Work  (INA 
W2W)  program.  The  ICR  associated  with 
these  regulations  concerns  the 
submission  of  program  and  financial 
reports  by  Federally-recognized  tribes 
and  Alaska  Native  entities  (or  consortia 
thereof)  awarded  grants  under  the  INA 
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W2W  program.  These  repmts  will 
document  employment  activity 
conducted  by  INA  W2W  grantees  vrfao 
provide  employment  services  to  adult 
EBcipients  of  benefits  under  the 
Temporary  Assistance  for  Needy 
Families  (TANF)  program,  established 
^  Pub.  L  104-193  (the  Personal 
Rasponsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  commonly 
critod  ttie  "WeUaie  Reform  Act"). 
bfasmtion  submitted  on  these  reports 
will  be  utiliaed  by  the  Department  to 
evaluate  the  success  of  individual  INA 
W2W  programs  and  to  provide  data  for 
reports  to  Congress  and  the  White 
House  on  the  success  of  the  overall  INA 
W2W  pragnm.  These  regulations  are 
being  published  in  Interim  Final  form  to 
comply  with  the  requirements  of  section 
412(aK3XC)(iii)  of  the  Social  Security 
Act.  as  amended  by  section  5001(c)  of 
Pub.  L.  105-33  (the  Balanced  Budget 
Act  ai  1997    This  emergency  clearance 
ii  aecanary  to  enable  the  Department  to 
implement  the  INA  W2W  program  as 
close  to  the  legislatively-  mandated 
beginning  date  of  October  1, 1997 
(Fiscal  year  1998)  as  passible.  Also, 
quick  implementation  of  the  INA  W2W 
program  is  desirable  because  many 
TANF  recipients  are  reaching  the 
exhaustion  of  their  benefits,  due  to  the 
time  limits  for  receiving  those  benefits 
imposed  by  Pub.  L.  104-193  (the 
"Wel&TB  Reform  AcT). 
TkmM  M.  OThlalky. 
Depattmeatal  Oeamnce  Ofpar. 
[FK  Doc  97-28240  Filed  10-23-97;  8:45  am] 


DEPARTIiBIT  OF  LABOR 


onto*  of  the 

SubmisskNi  for  0MB 
Cofmnent  Rw^imsI 

Octofaor  20. 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C  Chapter  35).  A  copy  erf  each 
individual  ICR.  with  appli(^le 
supporting  dociunraitation.  may  be 
obtained  fa^  calling  the  Departmoit  of 
Labor.  Departmental  Qearance  Officer, 
Tkansa  M.  O'Malley  ((202)  219-5096 
mO.  143)  or  by  E-Mail  to  OMalley- 
ThBvesaMol.gov.  Individuals  who  use  a 
twiwrommunirations  devioe  for  deaf 
(TTYniX))  may  call  (202)  219-4720 
between  1  pan.  and  4  pjn.  Eastern  time. 
Monday — Friday. 


Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  AQsirs, 
Attn:  OMB  Desk  Officer  for  BLS.  DM, 
ESA.  ETA.  MSHA,  OSHA.  PWBA.  or 
VETS.  Office  of  Management  and 
Budget.  Room  10235.  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Eegiaiar. 

The  OMB  is  particularly  interested  in 
commmits  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propo«ed  collection  of  information, 
including  the  validity  (rf  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burd«i  of  the 
collectfon  of  infiormation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  (w 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

THJe:  Worker  Profiling  and  Re- 
Employmoit  Service  Reprrts. 

OMB  Number.  102-03b'<  (extension). 

Frequency:  Quarterly. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  (^Respondents:  53. 

Estimated  Time  Psr  Respondent  15 
minutes  (eech  form). 

Total  Burden  Hours:  105. 

Tota7  Annualized  capital/staitup 
costs:  0. 

Total  annual  costs  (opemting/ 
ataintaining  systems  or  purchasing 
services):  0. 

Description:  The  Worker  Profiling  and 
Re-Employment  Services  Reports 
provide  information  about 
unemplojrment  compensation  daiments 
who  are  identified  as  likely  to  exhaust 
their  benefits.  Reports  identify  the 
services  provided  to  those  individuals 
and  check  for  subsequent  earnings. 

Agency:  Employment  and  Training 
Administration. 

Title:  Domestic  Agricultural  In-SeBSon 
Wage  Report 

OMB  Numba:  1205-0017  (extension). 

Frequency:  One-time. 

Affected  PuUic:  Individuals  or 
households;  Business  or  other  for-profit; 
Farms;  Federal  Government 


Form 


ETA232  - 
ETA232A 


Average  time 
per  response 


11  hours. 

ISminulas. 


Total  Borden  Hours:  8,528. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  {operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  State  employment 
agmdes  need  prevailing  wage  rates  in 
order  to  process  employers'  applications 
for  intrastate  and  interstate  workers.  The 
rates  cover  agricultural  and  logging  jobs. 
Migrant  and  local  seasonal  {aimwaricoB 
are  hired  for  these  jobs. 

Agertcy:  Employment  and  Training 
Administrati  on. 

Title:  Unemployment  Insurance 
Customer  Satisfaction  Survey. 

CMB  Number  1205-OOOG  (new). 

Frequency:  One-time. 

Affected  Public:  Individuals  or 
households:  State.  Local  or  Tribal 
Government 


AdMty 

Re- 
apond- 

snls 

Aweiagatiine 
perraaponae 

Data  Colaciion 

16 
3.000 

80  hours. 
ISminulaa. 

Total  Burden  Hoars:  2,030. 

Total  Annualized  capital/startup 
costs:  0. 

Total  aimual  costs  (opaating/ 
maintaining  systems  or  purchasing 
services):  0. 

DescrifOion:  The  survey  will  attempt 
to  gauge  the  level  of  satisfaction  by 
claimants  with  die  Unemployment 
Insurance  Service.  Through  a  telephone 
survey  of  a  nationally  representative 
sample  of  claimants,  satisfaction  will  be 
measured  in  such  areas  as:  initial  claims 
processing,  weeks  claimed.  {Hocessing. 
appeals,  and  refanals. 

Agency:  Employment  and  Training 
Administration. 

Title:  State  Job  Training  Plans  Under 
Tide  n  and  Titie  II  of  the  )ob  Training 
Partnership  Act  (jTPA)  and  Wagn» 
Peyser  "Governor's  Coordination  and 
Special  Services  Plan  "  (GCSSP). 

OMB  Munber  1205-0336 
(reinstatement). 

Frequency:  Biemiially. 

Affected  Public:  State.  Local  and 
Tribal  governments. 

Number  of  Respondents:  59. 

Estimated  Time  Per  Respondent:  50. 

Total  Burden  Hours:  2.950. 

Total  Aiumalized  capital/staitup 
casta:  0. 
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Total  annual  costs  [operating/ 
maintaining  systems  or  purdmsing 
services):  0. 

Description:  The  GCSSP,  as  required 
by  section  121(a)  of  JTPA,  will  provide 
the  Department  a  general  description  of 
each  State's  plans  for  the  operation  of 
the  JTPA  program  and  its  utilization  of 
its  JTPA  resources.  The  Title  III  Biennial 
Plan  is  required  by  section  311. 

Agertcy:  Employment  and  Training 
Administration. 

Title:  State  Job  Training. 

QMB  Number:  1205-0329 
(reinstatement). 

Frequency:  Biennially. 

Affected  Public:  State,  Local  and 
Tribal  Government 

Number  of  Respondents:  15. 

Estimated  Tinw  Per  Respondent:  10 
houn. 

Total  Burden  Hours:  150. 


Total  Aimualized  bapital/staitup 
costs:  0. 

Total  armual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  State  Job  Training 
Plan,  required  by  JTPA  for  those  States 
with  one  statewide  JTPA  program,  will 
provide  information  on  die  activities  to 
be  conducted  and  participants  to  be 
served  by  the  State  imder  JTPA. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  February  1998  CPS  Displaced 
Worker  and  Job  Tenure  Supplemmit 

OMB  Number  1220-0104 
(reinstatement). 

Frequency:  One-time. 

Affected  Public:  Individuals  at 
households. 

Number  of  Respondents:  48,000. 

Estuaaated  Tirrw  per  Respondent  8 
minutes. 


Total  Burden  Hours:  6,400. 

Total  Annualized  capital/startup 
costs:  0. 

Total  aimual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  information 
collected  will  evaltiate  the  size  and 
characteristics  of  the  population 
afCscted  by  Job  displacraient  and  hence, 
the  needs  and  scope  of  fob  training 
programs  serving  adult  displaced 
workers.  These  data  also  will  measure 
die  severity  of  the  displacement 
problem,  and  assess  employment 
stability. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Research  on  the  Feasibility  of 
Collecting  Occupational  Wage  Data  by 
Union  Status. 

OMB  Number  1220-0000  (new). 


Activity 

Tow  num- 
ber of  re- 
spondanls 

Anedad  pubic 

Frequency 

Annual  re- 
spondents 

Average  time 
per  response 

Total  bur- 
den hours 

Case  Study 

Survey  Form  Test  BLS- 
2877  000-US;  BLS- 
2877  715  TesJI  BtS- 
2877  715  Test  2. 

RAS  BLS-^877  715-RAS 

2.500 
9,000 

2,500 

Business  and  other  lor 

profit 
Business  and  other  for 

proit;  Nol-lor  profit  nsH- 

tuKon. 

do         

OnoeFV98 

Once  FYg8/FY99 

OnceFY9»FY90 

1.725 
7.000 

2.2S0 

lOminmn-. 
Ihour  

aOminules-. 

206 
7X100 

1.125 

Totals ™ 

14.000 
7.000 

10.975 
5.488 

8.413 
4.207 

Two  Year  Average 

Total  Annualized  capital/staitup 
costs:  0. 

Total  annual  costs  (operating/ 
maintainirtg  systems  or  purchasing 
services):  0. 

Description:  BLS  intends  to  conduct 
research  into  the  availability  and  collect 
ability  of  information  on  union/ 
nonunion  status  of  employees  of 
establishments  in  the  construction 
industries.  BLS  also  plans  to  conduct  a 
Response  Analysis  Survey  to  determine 
the  impact  of  collecting  this  information 
cm  the  OES  survey. 
Hwesa  M.  (^Maiky. 
DepaitmetUalCleaitmce  Officer. 
(FR  Doa  97-28255  Filed  10-23-97;  8:45  am) 


DEPARTMENT  OF  LABOR 
EmployiTMnt  and  Training 


Investigations  Regarding  Cartificallons 
of  EligHiUlty  To  Apply  for  Worker 
Ad|usliiisiil 


Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Secticm 
221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  ^ply  for 
adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  p^tioners  or  any  other  persons 
showing  a  substantial  interest  in  dw 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  wrriting  with  the 
Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
3. 1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  mattw  of  the  investi^tions  to 
the  Acting  Director,  Officer  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  Novonber 
3, 1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance.  Empfoymoit 
end  Training  Administration.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W..  Washington.  D.C  20210. 

Signed  at  Washington.  0.C  this  6di  day  of 
October.  1997. 
GraetD.BMlt, 
ActiagDiiector.Office  of  Trade  AdfustweBt 
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TA-W 


33,863 
33.864 
33.865 
33,866 
33J67 

33i860 
33,870 
33371 
33372 
33373 
33374 
33375 
33378 
33377 
33,878 
33.879 
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Appenixx 

(Pattions  Instituted  on  1(V06/97] 


Sub)oct  linn  (peMionsra) 


Batesvile  Casket  (Wrks) .. 
Swoothooft  Cop  (IBEW)  .. 

Otubek  Cofp  (Wrte)  

FartMHit  Woolen  MJN  Co  (Wrtcs) .. 

Reiabte  Battery.  LLC  (Wrfcs)  . 

About  Sportswew  (Wrlo) 

Ace  Metal  Fabricators  (IBT) 

Soiway  Animal  Health.  Inc  (Wrks) 

PtMNpa  Lighting  (IBEW)  

FraiMn  Fumilure  Corp  (Wtio) 

F.W.  Woolwonh  (Wrks) 

Altec  Lansing  Technotogie  (Wrks) 

Visy  Paper  Co  (Wrks) 

JanSport  (Wiks) 

Bectrohome.  Inc  (Comp) „ 

Cabot  Oil  and  Gas  Corp  (Compit  .. 
Cygne  Design  (Comp)  


KY  .„.. 
SpnrtgMd,  MO  _—»„ 

Froaport,  PA 

Faribault.  MN 

San  Antonio,  TX 

New  York,  NY 

Bronx.  NY 

Mendota  Heights,  MN 

Little  Rock,  AR  

Greenevile,  TN 

Berwyn,  IL 
MMord,  PA  ..._.. 
MHenorrwiee,  pri 
Burfington,  WA  . 
Cwthage.  MO  .. 

Carlton.  PA 

New  York.  NY  .. 


Dale  of 


09/22/97 
Oae2A97 
08/21/97 
09/16/97 
09/19^7 
09/18/97 
09/22/97 
06/28/97 
09/22/97 
09/22/97 
08/23/97 
06/22/97 
08^1/97 
09/22A97 
0g/3Q«7 
09^23/97 
09/23/97 


Produci(^ 


Caskets. 

Paper  Cups. 

Aluminum  Frames  &  Window  Glass. 

Wool  &  Acrylic  Blankets,  Throws,  Sc«ti. 

Automobtle  Batteries. 

Ladies'  Pants.  Jackets.  Shirts.  Bkwses. 

Alarm  Boxes.  Door  Covers.  Brackets. 

Research  fcx  Animal  Health  Products. 

Incandescent  Lighting. 

Wooden  Chairs.  Tables,  Bullet  &  Hutches. 

Retail  Store. 

CO-Rom.  AssenMng  operatnns. 

Recycled  Brown  Paper. 

Daypacka/Bad^iacks,  Duffle  Bags. 

Monitors  &  PC  BoMds. 

Gas. 

Ladns-  &  Men's  Apparel— Oeaigrf:  Samples. 


[FK  Doc  97-28253  Filed  10-23-97;  8:45  am] 
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DEPARTMBIT  OF  LABOR 

EinploynMnt  and  Training 
Administration 

n'A-W-<33.742) 

Dana  Coq>oration,  Spiear  TraHar 
Products,  Barwid^  Pannaytvania; 
No«ioa  of  Afflrmativa  Oatarmination 
Ragardkig  AppHcaHon  for 
naconildaialloii 

By  letter  of  Octobw  7. 1997.  the 
petitioner  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  petition 
nimiber  TA-W-33,742.  The  denial 
notice  was  signed  on  September  4, 1997 
and  published  in  the  Federal  Regiater 
on  September  30.  1997  (62  FR  51151). 

The  petitioner  presents  new  evidence 
regarding  customer  imports  of  leaf 
springs. 

Coochiaaon 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  thw^bre,  granted. 

Signed  at  Washington.  D.C.  this  10th  day 
ofCkrtober  1997. 


Acting  Dinctor,  Office  (^TmdeAdjuatmmt 
Assistance. 

[FR  Doc.  97-28248  Filed  10-23-97;  8:45  ami 


DEPARTMENT  OF  LABOR 

Empioymant  and  Training 
Administiation 

[TA-W-3S37QI 

Kimbariy-Clarit  Corporation.  Wtnalow 
PtantJWInalow.  Maina;  induding 
Laaaad  Wocfeacs  of  Norlhaaat 
kaiMirvtorHS,  innsiow,  anHiai 
Amandad  CarUflcaUon  Ragarding 
EligMlity  To  Apply  for  Worfcar 
Adiustmant  Assistanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  27. 1997,  applicable  to  all 
workers  of  Kimberly-Clark  Corporation. 
Winslow  Plant  located  in  Winslow, 
Maine.  The  notice  was  published  in  the 
Federal  Kegialer  on  September  30.  1997 
(62  FTl  51152). 

At  the  request  of  the  State  agency,  the 
Department  reviewred  the  certification 
for  workers  of  the  subject  firm.  New 
Loformation  provided  by  the  company 
shows  that  some  employees  of  Northeast 
Laboratories.  Winslow,  Maine  were 
engaged  in  emplo]rment  related  to 
perfuming  environmental  testing  for 
the  production  of  bath  tissue  produced 
by  the  Winslow  Plant  of  Kimberly-Clark 
Corporation  located  in  Winslow,  Maine. 
Worker  separations  occurred  at 
Noctfiaast  Laboratories  as  a  result  of 
wvfcar  aeparations  at  Kimberly-Clark 
Corporation. 

Based  on  these  finding*,  the 
Department  is  Trwnriing  the 
certification  to  include  workos  of 
Northeast  Laboratories,  Winslow,  Maine 
leased  to  Kimberly-Clark  Corporation, 
Winslow.  Maine. 


The  intmt  of  the  Department's 
certification  is  to  include  all  woricers  of 
Kimberly-Clark  Corporation  adversely 
afiiacted  by  imports. 

The  amended  notice  applicable  to 
TA-W-33,670  is  hereby  issued  as 
follows: 

AU  woikan  of  the  Winslow  Plant  of 
Kimberly-Clark  Corporation,  located  in 
Winslow.  Maine,  and  leased  workers  of 
Northeast  Laboratories,  Winslow.  Maine 
engaged  in  employment  related  to 
environmental  testing  for  the  production  of 
bath  tissue  produced  at  the  Winslow  Plant  of 
Kimbeiiy-Qark  Corporation  located  in 
Winslow.  Maine  who  became  totally  or 
partially  separated  hom  employment  on  or 
after  June  23.  1996  are  eligible  to  apply  far 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974. 

Signed  at  Washington.  D.C  this  10th  day 
of  October,  1997. 

Graat  D.  Beak. 

Acting  Dinctor.  Office  of  Trade  Adjustmmt 
Assistance. 

(FR  Doc.  97-28244  Filed  10-23-97;  8.-4S  am] 


DEPARTMENT  OF  LABOR 

Empioymant  and  Training 
Administration 

[TA-w-ss.Tsq 

Paragon  Elactric  Company,  Two 
Rivars,  Wiaconain;  Nottca  of 
Tarmination  of  invaatigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  t«ras 
initiated  on  August  18, 1997  in  response 
to  a  worker  petition  which  was  filed  on 
July  30. 1997  on  behalf  of  woriurs  at 
Paragon  Electric  Company  of  TWo 
Rivera,  Wisconsin. 
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The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  D.C  this  7th  day  of 
Ck:tober.  1907. 

GraHtaiaala, 

Acting  Dinctor,  Ofpce  of  Trade  Adfiutment 

Ajstctauica. 

[FR  Doc.  97-28249  Filed  1O-23-07;  8:45  am] 


DEPARTMBIT  OF  LABOR 

Empioymant  and  Training 
Adminlatialion 

[TA-W-S3J67] 

naliabia  Battery.  LLC,  San  Antonio, 
Taxaa;  Nodca  of  Termination  of 
mveengaiion 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  viras 
initiatad  on  October  6, 1997,  in  reaponse 
to  be  worker  petition  which  was  filed  on 
October  6, 1997.  on  behalf  of  woricen  at 
Reliable  Battery.  LLC.  San  Antonio. 
Texas. 

A  certificatian  applicable  to  the 
petitioning  group  of  worken,  employed 
at  Standard  Industries.  Inc..  San 
Antonio,  Texas,  was  issued  on  June  26. 
1997,  and  is  currently  in  effect  (TA-W- 
33.524).  That  certification  is  being 


amended  to  take  account  of  a  change  in 
the  name  of  the  firm  to  Reliable  Battery, 
LLC.  and  to  include  woricns  emplojred 
in  the  Distribution  Center/Warehouse. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  D.C  this  6th  day  of 
October,  1997. 

Grant  D.Boala, 

Acting  Director,  Office  of  TnxieAdjattment 
Assistance. 

[FR  Doc  97-28247  Filed  10-23-97;  8:45  am) 


DEPARTMENT  OF  LABOR 
Empwyment  and  Training 


of  EHglbiltty  To  Apply  for  Worker 
Ad|u8lmenl  Aaaietanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
ara  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Admiidstration.  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  detennine  whetlMr 

Appendix 

(PMiliona  Inatilulad  on  OWZSMT] 


TA-W 


St^joct  fmi  (pelilionare) 


liLneliuii 


the  woABn  are  eliglUe  to  applylor 
ad)ustni«it  assistance  undw  Title  n, 
Chapter  2.  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  b^an  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitionen  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  heering,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director.  Office  of  Trade 
Adju^ment  Assistance,  at  the  addreas 
show  below,  not  later  than  November  3. 
1997. 

InteraMed  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  mattw  of  the  investigations  to 
the  Acting  Director.  Office  of  Trede 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  November 
3.1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington.  D.C  this  29th  day 
of  September,  1997. 


Actii^  Oinctor.  C;()Sc«  o/ Thids  A<^HistiMsit 
Assi'steice. 


ProducKs) 


33.847 
33.848 
33.849 
33.850 
33351 
33J52 
33.853 
33354 
33.856 
33.866 
33.857 
33.868 
33356 
33360 
33,861 
33382 


Simpaon  Industries  (Co.) 

CPC  imamattonal.  Inc  (Ca) 
CaWomia  Curvaa.  Inc  (Wkrs) 

Todd  Unilorm,  inc  (Wkis)  

RdaMy  Tire  MIg  Co  (USWA) 
Kirecli,  IncL  (Wkra) 


Ptyidaioaa  ManuiaciiirinQ  (Co.) 

CAE  ScreenPlates  (Ca) 

Nitote  imemational  (Wkr^ 

Echo  Bey  Mines  (Wkrs)  

llopelend  Mfg  Co..  Inc  (Co.) 

Reed  Manutecturing  Co  (win)  . 
This  and  Thai.  Inc  (Wkrs) 

Pride  Manulacluring  (Mas) 

Poaey  Manuiacturing  (Wkrs)  

Qraal  American  Produda  (Wkrs) . 


Jersey  City,  nJ~._ 

Temecula.CA 

Oemice,  LA  .—._ 
Natchez,  MS  ».. 

Sturgis,  Ml 

ChaUanooga.  TN . 
GianaFrts,NY„ 
rranidin,  TN  ....._. 
Englewood,CO  ... 
Hopeland,  PA  „._ 
Walnut.  MS 
Fh/ntiothwWa.  PA 

Guiitoid.  ME 

Hoquiwn.  WA 

BVOflOVlOW)  L  ».»• 


07/29/97 
00/11/97 

oanM7 

06/17/97 
06^)6/97 
0a/D4/97 
06/16^7 
06/15/97 
06/16/97 
06/12/97 
08/11/97 

oam/sT 

09/1  S»7 
08M12/97 
08/1 1/B7 


laolators  &  Dampers  tor  Qvyaiar. 

Dried  Pasta. 

Wooden  Piuietliuii  Screen  TV  Cabineia>i 

Knit  SNrts.  T-Shirts. 

Tree— Paaaanger  &  Tnjck. 

Dfepery  1  laidwaie. 

Men^  &  Boys'  Bomr  Shorts. 

Stairtesa  Steal  Plate.  Cylnders,  Basket 

Pnnling  &  Flm  Cartridgea. 

GoMOreMMng. 

Ladtes' &  QMS' Sportsivear. 

Denim  Jeans  Shorts  and  Ceauai  Panls. 

Chidren^  Sportswear. 

Wood  Products:  Dowela.  Cigar  Tipa. 

Piano  Parts. 

BelBucMes. 
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(FR  Doc  97-28252  Filed  10-23-97;  »:4S  am) 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Tnrining 
Administration 

n'A-W-33,72q 

The  Solid  Surface  Craflanian. 
Schenectady,  New  York;  Notice  of 
TemNnation  of  I 


Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  11. 1997  in  response 
to  a  woriier  petition  which  was  filed  on 
July  25. 1997  on  behalf  of  workers  at 
The  Solid  SutCks  Craftsman, 
Schenectady,  New  YorkL 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently. 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Weshingtoo.  D.C.  tliis  10th  day 
of  Octofaer.  1997. 


Acting  Dinctar,  Offkx  of  Trade  Adfustment 
Asgistance. 

(FR  Doc  97-28243  Filed  10-23-97;  8:45  am) 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-33.524] 


I  Induatriee,  inc.  (Currently 
Known  as  ReNaMe  Battery.  LLC).  San 
Antonio.  Texas;  Amended  Certification 
Regerdhig  Eligibiilty  To  Apply  for 
Wortor  Adju^nerrt  AssistaiKe 

In  accordance  with  Section  223  of  the 
T*«de  Act  of  1974  (19  U.S.C  2273)  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418).  the  Department  of  Labor 
issued  a  certification  of  eligibility  to 
apply  Ear  worker  adjustment  assistance 
on  July  26, 1997,  applicable  to  workers 
of  Standaard  Industries.  Inc.,  San 
Antonio,  Texas.  Workers  at  this  facility 
are  engaged  in  employment  related  to 
theproduction  of  automotive  batteries. 

Tne  certification  notice  was  published 
in  the  Federal  EagislBr  on  July  18, 1997 
(62  FR  38.584). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  worl^ers  of  the  subfect  firm.  New 
findings  show  that  the  subject  firm  has 
changed  its  name  to  Reliable  Battery. 
LLC  The  Department  is  mnonrfing  the 
certification  to  reflect  this  matt^  and  is 


including  workers  of  the  Distribution 
Center  and  Warehouse  at  the  same  site. 

The  intent  of  the  Department's 
certification  is  to  include  all  woriLers  of 
Standard  Industries,  Inc.,  San  Antonio, 
Texas,  who  were  adversely  afEocted  by 
imports. 

The  amended  notice  applicable  to 
TA-W-33,524  is  hereby  issued  as 
follows: 

AU  wotketi  of  Standard  Industiies,  Inc, 
cuirently  known  as  Reliable  Battery,  LLC, 
San  Antonio,  Texas,  and  inchxlii^  the 
Distribution  Centar/Warehouae,  who  htr^wnt, 
totally  or  partially  aeparated  from 
employment  on  or  after  May  12.  1996,  are 
eligible  to  apply  Cor  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

1  in  Washington,  ac  the  3rd  day  of 
r.  1997. 

GraetaBeale. 

Acting  Dimctor.  Office  of  TmdeAt^mtment 
Assistance. 

(FR  Doc.  97-28250  Piled  10-23-97;  8:45  am] 


OEPARTMBIT  OF  LABOR 

Empioymeni  and  Traintaig 
Administration 

Propoaed  Collection;  Comment 


ACnOM:  Notice. 


r:  The  Department  of  Lriior.  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opp<xtunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Papwwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C  3506(cX2)(A)).  This 
pro-am  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  repenting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  solicit: ng  comments 
concerning  the  proposed  reinstatement 
of  the  Job  Training  Partnership  Act 
(JTPA)  Title  in  Biennial  State  Plan.  A 
copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
December  23, 1997.  The  Department  of 


Labor  is  particularly  interested  ia 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  informatioo, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  sulanissions 
of  responses. 

A0CMES8ES:  Zenowia  Choma.  Office  of 
Workn  Retraining  and  Adjustment 
Programs.  Office  of  Work-Based 
liWaming.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  N-5426.  200  Constitution 
Avenue  NW,  Washington.  DC  20210. 
202-219-5577  (this  is  not  a  toll-free 
number). 

SUPPLBiBfTARY  MFOfMATKM: 

LBackgroaad 

The  collection  of  the  informatioa  in 
the  JTPA  Title  m  Biennial  State  Plan  is 
necessary  in  order  to  satisfy  the 
requirements  of  the  provisions  of  the  Job 
Training  Partnership  Act  (JTPA).  as 
amended.  The  provisions  require  that 
States  must  submit  a  bieimial  plan  in 
order  to  receive  Tide  ID  funds. 

n.  Carreat  ActioiM 

This  is  a  request  for  OMB  approval  of 
the  reinstatement  of  a  coUecticm  of 
information  previously  approved  by 
OMB.  The  reinstatement  will  allow  the 
Department  to  receive  a  gmieral 
description  of  each  State's  plans  for  the 
operation  of  the  Tide  in  program  and  its 
utilization  of  JTPA  funds  for  the  next 
twojrears. 

Type  of  Review:  Reinstatement 

Agency:  Employment  and  Training 
Administration. 

Tide:  JTPA  Tide  m  Biennial  State 
Plan. 

OMB  Munfer  120S-0273. 

Affected  Public:  States,  the  District  of 
Columbia  and  the  Conmionwealth  of 
Puerto  Rico. 

Total  Respondents:  52. 

Frequency:  Biennial. 

Avemge  Time  per  Response:  20  hours. 
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Estimated  Total  Burden  Hours:  1040. 

Comments  submitted  in  response  to 
this  comment  request  wiU  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  October  20. 1907. 
PMvE.BelL 

Acting  AdministTaltx:  Office  ofWoA-Baaed 
Learning.  Employment  caid  Training 
Administration. 
(FR  Doc.  97-28256  Filed  10-23-97;  8:45  am] 


DEPARTMENT  OF  LABOR 


^  *    ...    ., 
Amraiiistiauun 

PIAFTA  Oimi 

NotlcaefT< 


I's  Summit, 

of 


Pursuut  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pid>.  L  103-182) 
mnf^ming  transitional  adiustmeot 
assistance,  hereinafter  caUed  (NAFTA- 
TAA),  and  in  accordance  wcith  section 
250(a),  SubchaptN  D,  Chapter  2,  Tide  n, 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  Jidy  9, 1997,  in  response  to 
a  petition  filed  on  briialf  of  workers  at 
B«g  Electronics,  Inc..  Lee's  Summit. 
Missouri. 

The  petitioning  group  of  wori»rs  are 
covered  under  an  existing  NAFTA-TAA 
certification  (NAFTA-01092). 
Consequendy,  furtha  investigation  in 
diis  case  would  sovice  no  purpose,  and 
the  investigation  has  been  tmninatad. 

Signed  in  Washington,  DC.  this  8th  day  of 
October  1997. 


O. 

Acting  Director.  Office  of  TndeA^ostment 
Assistance. 

(FR  Doc  97-48254  Filed  10-23-97;  8:45  un| 


DEPARTMENT  OF  LABOR 
Employment  and  TfainInQ 


ptAFTA-OltHI 

Dana  CocpofaMon,  Splcef  Trailer 
riwMcis,  oeneicK,  Pennsylvania; 
nwDoe  OT  Amnnaove  uewrnanaDon 
Reganflng  Applcalion  for 

By  letter  of  Octobw  7. 1997.  the 
petitioner  requested  timinUtiiitiwn^ 


reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance,  applicable  to 
petition  number  NAFTA-01866.  The 
denial  notice  was  signed  on  September 
4. 1997  and  published  in  the  Federal 
Kegiiter  on  S^tember  30. 1997  (62  FR 
51152). 

The  petitioner  presents  new  evidoice 
regarding  customer  imports  of  leaf 
springs. 


After  careful  review  of  the 
application,  I  conclude  that  the  claim  ia 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  ^plication 
is.  therefore,  granted. 

Signed  at  Washington,  D.C  ttis  lOdi  day 
of  October  1997. 


Acting  Director,  Office  irf  Trade  Adjuttsamt 
Assistance. 

(FR  Doc  97-28246  Hied  10-2»-S7: 8^•5  am) 


DEPARTMBIT  OF  LABOR 
Employment  and  Tfatnin^ 


[NAFTA-OiaOl] 


( WOntHBOl  I 

lo(iaB»  Whwi 
EUgMHly  to  Apply  for  NAFTA> 


In  accordance  with  Section  250(A). 
Sidichaptra  D,  Chapter  2,  Tide  n,  of  the 
Trade  Act  of  1974  (19  USC  2273).  the 
Department  of  Labor  issued  a 
Certification  fm  NAFTA  Transitional 
Adjustment  Assistance  on  August  27. 
1997,  applicable  to  all  woikera  of  the 
Winslow  Plant  of  Kimberiy-Clark 
Corporation,  located  in  Winslow, 
Maine. 

The  notice  was  published  in  the 
Fedval  Segjstar  on  Septemba  30. 1997 
(62  FR  32376). 

At  the  request  of  the  State  agency,  the 
Departmoit  reviewed  the  ceitffication 
tar  workers  of  the  subject  firm.  New 
information  provided  by  the  State 
shows  that  some  emplojrees  of  Northeast 
Laboratories,  Winslow,  Maine  were 
engaged  in  employment  related  to 
p^forming  environmental  testing  for 
the  production  of  bath  tissue  produced 
by  the  Winslow  Plant  of  Kimberly-Clark 
Corporation  located  in  Winslow,  Maine. 
Woricer  separations  occurred  at 


Northeast  Laboratories  as  a  result  of 
woricer  separations  at  IGmberly-Qark 
Corporation. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
I^rtheast  Laboratories.  Winslow,  Maine 
leased  to  Kimberly-Clark  Corporation. 
Winslow,  Maine. 

The  intent  of  the  Department's 
cartffication  is  to  incliide  all  workers  of 
Kimberiy-Clark  adversely  afhctad  by 
imports. 

The  amended  notice  applic^le  to 
NAFTA-OlSOl  is  hereby  issued  as 
follows: 

All  wocfcacs  of  the  Winelow  nant  of 
IQmbariy-Clark  Qxporation.  located  in 
Winskiw, Mains, md leased  wmhwiof 
Nortfaeest  Labonloriat.  Winslow.  Maine 
engaged  in  employment  rekfted  to 
environmental  testing  ior  tfaa  production  of 
bath  tiaene  produced  by  the  Mtnoakaw  Plant 
of  Kimbecty-Clark  Cocpocatian  localad  in 
Window.  Maine  who  became  totally  or 
partially  aepanfted  from  amploymant  on  at 
after  July  7, 1906  are  eligible  to  ^>ply  far 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  at  Washington.  DiC  this  lOdi  day 
(rf  Octofaer,  1997. 

Acting  Oirectar,  Office  efTndeAdftutintiSd 


[FR  Doc  97-28245  Filed  10-23-«7:  8:45  Ms) 


DI9ARTMBIT  OF  LABOR 


(NAFTA-014«q 


On  May  22. 1997.  the  Department 
issued  an  Affirmative  DelermiaatioD 
Regarding  Application  for 
Reconsidsration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
petitioner.  United  Automobile, 
Aerospaoe  &  Agricidtural  Implement 
Workers  of  America.  Local  146, 
presented  evidence  that  the 
Department's  investigation  was 
incomplete.  The  notice  was  published 
in  the  Federal  Biigiilii  on  June  10. 1997 
(62  FR  31629). 

Tlie  petitiono-  assots  that  McDonnell 
Douglas  used  contract  workers  fiom 
Mexico  and  Canada  to  produce  certain 
components  of  both  commercial  and 
military  aircraft,  which  adven^ 
affactsd  employment  for  at  leest  two 
banaining  unit  classifications. 

'Tne  Department  initially  denied 
NAFTA-TAA  to  the  McDonnell  Doogles 
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worker  group  because  criterion  (1)  of  the 
group  eligibility  requirements  of 
paragraph  (a)(1)  of  Section  250  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met  The  level  of  employment  at  the 
subject  firm  increased  during  the  time 
period  relevant  to  the  investigation. 

Findings  on  reconsideration  show 
that  since  the  NAFTA  petition  was  filed 
on  behalf  of  workers  producing 
commercial  aircraft,  the  Department's 
investigation  was  not  limited  to 
individual  worker  groups  within  the 
Long  Beach  production  facility,  but 
instead ,  covered  all  workers  at 
McDonnell  Douglas  producing 
commercial  airoraft. 

Other  findings  on  reconsideration 
reveal  that  criteria  (3)  and  (4)  of  the 
group  eligibility  requirements  of 
paragraph  (a)(1)  of  Section  250  of  the 
Trade  Act  of  1974,  as  amended,  were 
not  met  for  the  McDonnell  Douglas 
workers.  There  were  no  company  or 
customer  imports  of  commercial 
aircrail,  nor  was  there  a  shift  in  the 
production  of  commercial  aircraft  from 
Long  Beech  to  Mexico  or  rjimirfa 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibilily  to  apply  for 
adjustment  assistance  and  NAFTA-TAA 
for  workers  and  former  workers  of 
McDonnell  Douglas,  Long  Beach, 
California. 

Signed  at  Waohlngton.  DjC.  this  lOtfa  day 
of  October  1997. 

Grant  D.  Baala, 

Acting  Director,  Office  of  Trade  AdpuUaent 
Assistance. 

(FR  Doc  97-2S242  Filed  10-23-97;  8:45  am) 


D^ARTMENT  OF  LABOR 

Einployiiwnt  wkI  TraininQ 
Administration 

|NAFTA-0184«1 

Paragon  Electric  Company,  Two 
Rivars,  Wisconsin;  Notice  of 
Termination  of  imrastigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
Z50(a).  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  August  1, 1997  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Paragon  Electric  Company  in  Two 
Rivers,  Wisconsin. 


The  petitioning  oi^ganization 
requested  that  the  petition  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  WashingUm,  D.C,  this  7th  day  of 
October  1997. 
Grant  D.  Baals, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-28251  Fllsd  10-23-97;  8:45  am] 
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DEPARTMENT  OF  U^BOR 
Employmant  Standards  Acbninistratlon 
Propoaad  Coilaction;  Commant 


action:  Notice. 


':  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  epreclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
property  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
following  information  collections:  (1) 
Application  for  a  Farm  Labor  Contractor 
or  a  Farm  Labor  Contractor  Employee 
Certificate  of  Registration,  Form  WH- 
530.  Copies  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 

OATB:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
December  23, 1997.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Contact  Ms.  Margaret 
Sherrill  at  the  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  N.W.,  Room 
S-3201,  Washington,  D.C.  20210, 
telephone  (202)  219-7601.  The  Fax 
nimiber  is  (202)  219-6592.  (These  afe 
not  toll-free  numbers.) 

SUPPt^yBfTAilY  MForatA-noN: 
Background 

Section  101(a)  of  the  Migrant  and 
Seasonal  Agricultural  Protection  Act 
(MSP A)  provides  that  no  p>erson  shall 
engage  in  farm  labor  contracting  activity 
unless  such  person  has  a  certificate  of 
registration  from  the  Secretary  of  Labor 
specifying  which  farm  labor  contracting 
activities  (i.e.,  recruiting,  soliciting, 
hiring,  employing,  furnishing 
transportation,  or  transporting  any 
migrant  or  seasonal  agricultural  woricer, 
with  respect  to  migrant  agricultural 
workers,  providing  housing)  such 
worker  is  authorized  to  perform. 
Sections  101(b]  of  the  MSPA  provides 
that  a  farm  labor  contractor  shall  not 
hire,  employ,  or  use  any  individual  to 
perform  iann  labor  contracting  activities 
(i.e.,  recruiting,  soliciting,  hiring, 
employing,  furnishing  transportation,  or 
transporting  any  migrant  or  seasonal 
agricultural  worker)  unless  such 
individual  has  a  certificate  of 
registration  or  a  certificate  of 
registration  as  an  employee  of  a  farm 
labor  contractor  employer,  which 
authorizes  the  activity  for  which  such 
individual  is  hired,  onployed,  or  used. 
Form  WH-530  is  used  by  the  Farm 
Labor  Contractor  applicants  to  obtain 
authorization  to  engage  in  farm  labor 
contracting  activities  imder  MSPA  and 
by  Farm  Labor  Contractor  Employee 
applicants  to  be  hired,  employed,  or 
used  by  a  farm  labor  contractor  to 
perform  farm  labor  contracting  activities 
under  MSPA.  The  completed  form  must 
be  subscribed  and  sworn  to  before  a 
person  authorized  to  administer  oaths. 

Current  Actions:  The  Department  of 
Labor  (DOL)  seeks  extension  of  approval 
to  collect  this  information  in  order  to 
carry  out  its  responsibility  to  meet  the 
statutory  requirements  of  MSPA  to  file 


a  written  application  with  the  Secretary 
containing  certain  specified  information 
concerning  £um  labor  activities.  This 
information  is  essential  to  enable  the 
Administrator,  Wage  and  Hour  Division 
to  carry  out  the  statutory  obligation 
under  MSPA  to  determine  that  an 
applicant  has  met  all  requirements  of 
the  Act  to  be  hired,  employed,  used  by 
a  specific  farin  labor  contractor  to 
recruit,  solicit,  hire,  employ,  furnish 
transportation  or  transport  any  migrant 
or  seasonal  agricultujBl  worker. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Application  for  a  Farm  Labor 
Contractor  or  Farm  Labor  Contractor 
Empfoyee  Certificate  of  Registration. 

OMB  Number:  15-0037  and  1215- 
0038. 

Agency  Numbers:  WH-530. 

Affected  Public:  Individuals  of 
houiseholds;  business  or  other  for-profit; 
fiums. 

Total  Respondents:  7,500. 

Frequency:  Biennially. 

Total  Responses:  7,500. 

Average  Time  Per  Response  for 
Reporting:  30  minutes. 

Estimated  Total  Burden  Hours:  3,750. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $1 ,560.00. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request  Seasonal; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  October  2, 1997. 
Cecily  A.  Sayliiuii, 

Director,  Division  of  Financial  Management, 
Office  of  Management,  Administration  and 
Planning.  Employment  Standards 
Administmtion. 

[FR  Doc.  97-28258  Hied  10-2»-97: 8:45  am) 
aajjNQ  oooc  4«i»«-M 


DEPARTMENT  OF  LABOR 

Employmant  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Fadaral  and  Federally 
Assisted  Construction;  Qanaral  Wage 
Datarmination;  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
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be  prevailing  for  the  described  classes  of 
lat>orers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Laiwr  pursuant  to  the  provisions  of 
the  Dnris-Bacon  Act  of  Kferch  3, 1931, 
as  amended  (46  Stat  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  bom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  In 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
Caderally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  efiisctive  date  as  prescribed  in  that 
section,  beceuse  the  necessify  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisfons  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  piarts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  m^de  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  llie  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Govenunent  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 


Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  nte  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  piupose  of 
submitting  this  date  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  Room  S-3014, 
Washington,  DC  20210. 

ModificatioBS  to  General  Wage 
DeterminaKona  Decisions 

the  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  Stete.  Dates  of 
publication  in  the  Federal  ^*>jf^**^  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

None 

Volume  n 

Pennsylvania 
PA970025  (Feb.  14, 1997) 
PA970030  (Feb.  14. 1997) 
PA9700S2  (Feb.  14, 1997) 
PA970060  (Feb.  14, 1997) 
PA9700e3  (Feb.  14. 1997) 

Volume  m 
None 

Vb/ojiw/V 
nUnoia 

IL970001  (Feb.  14. 1997) 

IL970002  (Feb.  14, 1997) 

IL970007  (Feb.  14. 1997) 

IL970010  (Fab.  14, 1997) 

IL970O11  (Feb.  14. 1997) 

IL970015  (Feb.  14. 1997) 

IL970016  (Fab.  14, 1997) 

IL970017  (Feb.  14, 1997) 

ILg70O38  (Fab.  14. 1997) 

IL970049  (Fab.  14,  1997) 

IL970053  (Feb.  14, 1997) 

IL970055  (Feb.  14, 1997) 

ILgTOOes  (Fab.  14, 1997) 

IL970070  (Feb.  14, 1997) 
Michigan 

MI970001  (Feb.  14, 1997) 

MI970002  (Feb.  14, 1997) 

Mlg700O3  (Feb.  14. 1997) 

MI970005  (Feb.  14, 1997) 

MI970007  (Feb.  14, 1997) 

MI970012  (Feb.  14, 1997) 

Mig70030  (Feb.  14, 1997] 

MI970031  (Fab.  14, 1997) 

MI970034  (Feb.  14, 1997) 

MI970046  (Feb.  14, 1997) 

MI970047  (Ftb.  14, 1997) 

MI970049  (Feb.  14, 1997) 

MI970062  (Feb.  14. 1997) 

MI970066  (Feb.  14.  1997) 

M1870067  (Feb.  14.  1997) 
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MI97006S  (Fab. 
MI970069  (Fab. 
MI97t)070  (Fab. 
MI970071  (Fab. 
MI970072  (Fab. 
MI970073  (Fab. 
MI970074  (Fab. 
Ml97t)075  (Fab. 
MI97t)07e  (Fab. 
MI970077  (Fab. 
MI970078  (FabL 
MI970079  (Fab. 
MI9700eO  (Fab. 
Ml9700e2  P'eb. 
Ml9700e3  (Fab. 
MI9700e4  (Fab. 
MI97006S  (Fab. 
MI9700a8  (Fab. 


14, 1997) 
14.1907) 
14. 1997) 
14.  1997) 
14. 1997) 
14.  1997) 
14.  1997) 
14. 1997) 
14. 1997) 
14.  1997) 
14.  1997) 
14.1997) 
14. 1997) 
14.1997) 
14,  1997) 
14. 1997) 
14. 1997) 
14. 1997) 


VohuatV 

Taxaa 

TX97a00»  (Fkb.  14. 1997) 

VohiamVl 

Ncxw 


VohuneVn 

Caliiomia 
CA970049  (Fab. 
CA970052  (Fab. 
CA970054  (Fab, 
CA97a»l(FMx 
CA970064  (Fab. 
CA97006S  (Fafau 
CA97006e  (Feb. 
CA970067  (Fab. 
CA97tl069  (Fab. 
CA970070  (Fab. 
CA970075  (Fab. 
CA97007e  (Fab. 
CA970077  (Fab. 
CA97007S  (Fab. 
CA97tn79  (Fab. 
CA970080  (Fab. 


14. 1907) 
14. 1997) 
14. 1997) 
14. 1997) 
14, 1997) 
14. 1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14. 1907) 
14.  1997) 
14. 1907) 
14. 1007) 
14. 1997) 
14. 1907) 
14. 1997) 


Gcnarel  WagB  Detaniiiiation 


Genenl  wage  detenninations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
((3>0)  docimient  entitled  "General  Wi^ 
Determinations  Issued  Under  The  Da^is- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Litnaries  and  many  of  the  1,400 
Govemmmt  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Comnmce  at 
(703) 4S7-4630. 

Hard-copy  subacriptions  may  be 
purchased  from:  Superintendent  of 
E)ocuments.  U.S.  Government  Printing 
OfGce,  Washington.  D.C  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 


Stata(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  se{>arate  volumes,  arranged  by 
State.  Subscriptions  include  an  unnnal 
edition  (issued  in  January  or  February) 
which  includes  all  cunent  general  wags 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Wasfaii^ton.  D.C  this  17th  day 
ef  October  1997. 

CariPolnkay. 

Chief,  Branch  of  CautTMCtion  Waga 
D&tenninatioaa. 

(FR  Doc.  97-27952  Filad  10-2^-97;  0:45  am] 
:4S10-<7-ll 


FEDERAL  MINE  SAFETY  AND  HEALTH 


NATIONAL  ARCHIVES  AND  RECORDS 
ADIMM8TRATION 


QovwrniMiit  Poffofnwnoo  sno  Rosults 
Act  ol  IMS 

AOBICV:  Federal  Mine  Safety  and  Health 
Review  Commission. 

ACTION:  Notice  of  availability. 


r:  The  Federal  Mine  Safety  and 
Health  Review  Commission  is  notifying 
interested  parties  that  its  strategic  p^an 
(at  the  fiscal  years  1997-2002  is 
available  to  the  public.  The  plan, 
prepared  in  accordance  with  the 
Govwnment  Performance  and  Results 
Act  of  1903,  defines  the  Commission's 
goals,  specific  obiectives,  time  frames 
and  methods  for  achieving  goals  at  both 
the  trial  and  appellate  level. 

The  Federal  Mine  Safety  and  Health 
Review  Commission  is  an  independent 
adjudicatory  agency  concerned  solely 
with  the  adjudication  of  disputes  and 
the  determination  of  appropriate 
penalty  amounts  under  the  Fedoal 
Mine  Safety  and  Health  Act  of  1977.  30 
U.S.C.  Section  801  et  seq. 


Copies  of  the  plan  may  be 
obtained  upon  request  to  the  Executive 
Director,  Federal  Mine  Safefy  and 
Health  Review  Commission,  1730  K 
Street.  N.W.,  Suite  6000.  Washington, 
D.C  20006.  bx:  (202)  653-5030.  E-mail: 
Info^FMSHRCgov..  phone:  (202)  653- 
5625,  or  (202)  708-9300  for  TDD  Relay. 

Dated:  Octobor  IS.  1997. 
Mary  La  lordaa. 

Chairman. 

(FR  Doc.  97-28205  FUad  l(K-23-97:  8:45  am] 


RMords  SctMdutos;  AvaHabiHIy  anA 
RocyKOt  for  ComfiMfits 

AOENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Services. 

ACTION:  Notice  of  availabHify  of 

proposed  records  schedules;  request  fot 

comments. 


r:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  montUy 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schediiles  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  Cor  records 
schedules  that  propose  the  destruction 
of  records  not  previously  authorized  for 
disposal,  or  reduce  the  retention  period 
for  records  already  authorized  for 
disposal.  NARA  invites  public 
commoits  on  such  schedules,  as 
required  by  44  U.S.C  3d03a(a). 
QATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
December  8,  1997.  Once  the  appraisal  of 
the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requests  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Civilian  Appraisal  Staff 
(NWRC),  National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park.  MD  20740-6001. 
Requesters  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  the  parentheses  immediatefy 
al^  the  name  of  the  requesting  agency. 
TOR  RJinHER  WXW1M0TIOW  CONTACT: 
Michael  L.  Miller,  Director.  Records 
Management  Programs,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road.  College  Park,  MD 
20740-6001,  telephone  (301)713-7110. 
SUPPLBKBUARY  MF0RMAT1QN:  Each  year 
U.S.  Government  agencies  create 
bilhons  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order ' 
to  control  this  accumulatioB,  agency 
reccnds  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  on* 
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of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Goverrunent's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 
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its  business  reqiures  the  addition  of  one 
item  to  the  previously  aimounced 
closed  meeting  (Federal  Regisler,  62  FR 
54481,  October  20. 1997)  scheduled  for 
Wednesday,  October  22,  1997. 

3.  Two  (2)  Persoimel  Actions.  Closed 
pursuant  to  exemptions  (6)  and  (9)(B). 

The  Board  voted  unanimously  that 
ageaacy  business  requires  that  tkts  item 
be  added  to  the  closed  agenda  and  that 
no  earlier  aiuiouncement  of  this  change 
was  possible. 

The  previousfy  annouiiced  items 
were: 

1.  Two  (2)  Administrative  Actions 
under  Sections  125.  205,  and  206  of  the 
Federal  Credit  Union  Act  Qosed 
pursuant  to  exemption  (8). 

2.  Three  (3)  Administrative  Actions 
under  Section  206  of  the  Federal  Credit 
Union  Act  Qosed  pursuant  to 
exemptions  (5),  (7),  (8)  and  (10). 

3.  One  (1)  Persormel  Action.  Closed 
pursuant  to  exemptions  (2)  and  (6). 
FOR  FURTHER  MFORMATKM  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 
BodqrBakar, 

Secntary  erf  the  Board. 

(FR  Doc  97-28322  Filed  10-21^7;  4:40  pm] 
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Schadnles  Pending 

1.  Department  of  Agriculture,  Food 
Safety  and  Inspection  Service  (Nl-462- 
97-1).  Blueprints  and  other  records 
relating  to  meet  and  poultry  fecilities. 

2.  Department  of  Labor,  Employee 
Standards  Administration  (Nl-448-97- 
1).  Complaint  review  files  relating  to 
agency  operations  and  practices. 

3.  Department  of  Transportation, 
Fadoal  Railroad  Administration  (Nl- 
390-97-1).  National  Freight  Assistance 
grant  and  loan  case  files. 

4.  Board  of  Governors  of  the  Federal 
Reserve  System  (Nl-82-97-1).  Records 
recording  employee  leave  information. 

5.  Central  Intelligence  Agency  (Nl- 
263-97-3).  Cover  files. 

Dated:  October  15, 1997. 
Michael  J.  Kwlz, 

Assistant  Archivigt  for  Record  Serricee— 
Washington.  DC. 

(FR  Doc  97-28272  Filed  10-23-97;  8:45  am] 
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NATIONAL  CRBNT  UMON 
AOMMISTRATION 

SunaMne  Act  MMUng;  Notice  of 
CiMnge  In  Subject  of  Meeting 

The  National  Credit  Union 
Administraticm  Board  determined  that 


NATIONAL  SCIENCE  FOUNDATION 

SpecM  Emphesis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  ■nnnnnrof  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Engineering  Education  and  Centers  (»173). 

Date  and  Time:  November  12-14. 1007. 
8:00  am-5:00  pm. 

Place:  National  Science  Foundation.  Room 
340. 4201  Wilson  Boulevard.  Arlington.  VA. 

Type  (rf  Meeting:  Qosed. 

Contact  Persons:  Ms.  Lynn  Preston,  Deputy 
Division  Director  Engineering  Education  and 
Centers  Division,  National  Science 
Foundation.  Room  585,  4201  Wilson  Blvd., 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendatioos  conceming  prqxopoaals 
submitted  to  NSF  for  fin»»wi«l  support 

Agenda:  To  review  and  evaluate 
Engineering  Research  Centers  Program  as 
part  of  the  selection  process  for  awards. 

iieoson  for  Oosing:  The  proposals  being 
reviewed  include  information  of  a  propriety 
or  confidentia]  nafure,  including  technical 
information;  financial  data,  such  as  —Urtof 
and  pecsonal  information  concerning 
individuals  associated  with  the  p'T^ilii 
These  matters  are  exempt  under  5  U.&C 


552b  (4)  and  (6)  ol  the  GovocnmeDt  in  the 
Sunshine  Act 

Dated:  October  21. 1907 

M-lifcinnWinkfar. 

Coounittee  Management  Ofpcar. 

[FR  Doc  97-28292  Filed  10-23-07;  8:45  am| 


NATIONAL  SKILL  STANDARDS 
BOARD 

Notice  Of  Open  Msotintf 

AOBICY:  National  Skill  Standards  Board. 
ACTION:  Notice  of  open  meeting. 


The  National  Skill  Standards 
Board  was  established  by  an  Act  of 
Congress,  the  National  Skill  Standards 
Act,  Tide  V,  Pub.  L.  103-227.  The  27- 
member  National  Skill  Standards  Board 
will  serve  as  a  catalyst  and  be 
responsible  for  the  development  and 
implementation  of  a  national  system  of 
voluntary  skill  standards  and 
certification  through  voluntary 
partnerships  which  have  the  full  and    * 
balanced  participation  of  business, 
industry,  labor,  education  and  other  key 
groups. 

T«E  AND  PLACE:  The  meeting  will  be 
held  fit>m  8:30  a.m.  to  approximately 
3:30  p.m.  on  Friday,  November  14,  1997 
in  Hall  B  (first  floor)  at  the  INFOMART 
located  at  1950  Stranmons  Freeway. 
Dallas,  Texas  75207. 

AGENDA:  The  agenda  for  the  Bond 
Meeting  will  include:  an  update  from 
the  Board's  committees;  reports  from 
national  and  state  representatives  from 
industry,  government,  and  the 
education  community;  and  a  progress 
report  from  the  Convening  Body 
Representatives. 

PUBLIC  PAimaPATION:  The  meeting,  from 
8:30  a.m.  to  3:30  p.m..  is  open  to  the 
public.  Seating  is  limited  and  will  be 
available  on  a  first-come,  first-served 
basis.  Seats  will  be  reserved  for  the 
media.  Individuals  with  disabilities 
should  contact  Pat  Warfield  at  (202) 
254-8628,  if  special  accommodations 
are  needed. 

FOR  FURmet  WronMATION  CONTACT: 
Tracy  Marshall,  Managw  of  Progmm 
Operations  at  (202)  254-8628. 

Signed  at  Washington,  D.C.  diis  17th  day 
of  October,  1997. 
EdiaWaM. 

ExmnitiveDiractar,  National  SkiU  Standards 
Board. 

[FR  Doc  97-28241  Filed  10-2^-07: 8.<45  am) 
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NUCLEAR  REGULATORY 

[Dociwt  Na  90-46q 

Entergy  Qutf  Stalee  and  Ci^un  Etectrtc 
powvf  voopvranvv;  iwiiosoff 
voneioefanon  of  Approval  or  f  raneMr 
of  Ucenae  and  laauanoe  of 
MNiiufnMiiy  ucenae  Ainenanieni  lo 
FedHtv  Oueiailiwi  Llcanaeu  Proooead 
NO  signiiicani  naxaiua  MmaiaefaDon 
Detennlnation,  and  Opportunity  fore 


The  U.S.  Nuclear  Regulatory 
Conuniuion  (the  Commission)  is 
considering  issuance  of  an  order 
approving,  under  10  CFR  50.80,  the 
transfer  of  Facility  Operating  License 
No.  NPF-47  to  the  extent  now  held  by 
Cajun  Electric  Power  Cooperative,  Inc. 
(Cajun)  to  Entergy  Gulf  States,  Inc. 
CEGSI,  the  licensee)  with  respect  to 
River  Bend  Station,  Unit  1  (RBS). 
located  in  West  Feliciana  Parish, 
Louisiana,  and  issuance  of  conforming 
amendments  under  10  CFR  50.90. 

RBS  presently  is  jointly  owned  by 
ECSI  (70%)  and  Cajun  (30%)  with  EGSI 
authorized  to  act  as  agent  for  Cajun. 
Entergy  Operations,  Inc.  (EOI),  a  non- 
owner  of  ue  facility ,  is  licensed  to  have 
exclusive  responsibility  and  control 
over  the  operation  and  maintenance  of 
the  bdUty.  Caj\m  is  proposing  to 
transfer  its  30%  minority  ownership 
interest  to  EGSI,  resultiiiig  in  EGSI 
becoming  the  sole  owner  of  RBS.  The 
license  would  be  amended  to  reflect  the 
transfer  of  ownership. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
a  license,  or  any  ri^t  thereunder,  after 
notice  to  interested  persons.  Such 
approval  is  contingent  upon  the 
Commission's  determination  that  the 
proposed  transferee  is  qualified  to  hold 
the  license  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  of  the  Commission.  If  the 
Commission  determines  that  approval 
should  be  given,  it  will  issue  an  order 
setting  forth  its  consent  to  the  transfv. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  ths^  operation  of  the 
bcility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probebility  or 


consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  difforent  kind  of  accident  fimn 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  Cajun.  Mrith  the  consent  and 
endorsement  of  EGSI.  has  provided  their 
analysis  of  the  issue  of  no  significant 
hazuds  consideration,  which  is 
presented  below: 

Applying  the  thrse  itandards  set  forth  in 
10  O^  (Section]  50.92,  the  proposed  change 
to  the  Operatiiig  License  involves  no 
significant  hazuds  conaidention: 

1.  The  proposed  change  will  not  involve  an 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated.  As  a 
result  of  the  proposed  license  amendment, 
there  will  be  no  physical  change  to  the  River 
Bend  &uulity,  and  all  Limiting  Conditions  for 
Operation.  Umiting  Safety  System  Settings 
and  Safety  Limits  rpecified  in  the  Teclmical 
Specifications  will  remain  unchanged.  Also, 
the  River  Bend  Quality  Assiuance  Pribram, 
Emergency  Plan.  Security  Plan,  and  Operator 
Training  and  Requalification  Program  will  be 
unaffected.  The  employees  of  EOI  presently 
engaged  in  operation  of  River  Bend  and 
organisation  structure  of  EOI  and  EGSI  will 
be  unafiiscted  by  the  propoaad  amendment 
Therefore,  personnel  qualifications  will 
remain  unchanged. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  difEarent 
kind  of  accident  fanm  any  accident 
previously  evaluated  The  proposed 
amendment  will  have  no  tSacX  on  the 
physical  configuration  of  River  Bend  kx  the 
"I*"""  in  which  it  will  operate.  The  plant 
design  and  design  basis  will  remain  the 
same.  The  current  plant  safety  analyaes  will 
therefore  remain  complete  and  accurate  in 
addressing  the  design  basis  events  and  in 
analyzing  plant  response  and  consequences. 

The  Limiting  Conditions  for  Operations. 
I.iiniting  Safety  System  Settings  and  Safety 
Limits  specified  in  tlie  Technical 
Specifications  for  River  Bend  are  not  affected 
by  tile  proposed  license  amendment  As 
such,  the  plant  conditions  for  which  the 
design  basis  accident  analyses  have  been 
performed  will  remain  valid.  Therefore,  the 
[vopoeed  license  amendment  caiuiot  create 
tha  possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated 

3.  The  proposed  amendment  %vill  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  Plant  safety  margins  are  established 
through  Limiting  Conditions  for  Operation, 
Limiting  Safety  System  Settings  aiid  Safisty 
Limits  specified  in  the  Technical 
Specifications.  Since  there  will  he  no  change 
to  the  physical  design  or  operation  of  the 
plant,  there  will  tw  no  change  to  any  of  these 
margins.  Thus,  the  proposed  license 
amendment  will  not  involve  a  significant 
reduction  in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
foregoing  analysis  and,  baaed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
simdficant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  fecility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  **b*«*— •  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  heering  after  issuance.  Tlie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infre(|uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  IX:  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Ragleter 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7-.30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  24. 1997.  Ca^un  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  an  order  regarding  the 
proposed  transfer  of  the  license  to  the 
extent  now  held  by  Cajun  to  EGSI  and 
issuance  of  the  conforming  amendment 
to  the  subject  facility  operating  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  aixordance  with  the 


Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consiilt  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the 
Government  Documents  E)epartment. 
Louisiana  State  University,  Baton 
Rouge,  LA  70803.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  nde  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hanring  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiiacted  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  th^  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  p>etition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leeve  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
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hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
(intention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitetions  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimify  to 
participate  fully  in  the  conduct  of  the 
hearing,  inducting  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  i^ue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  iounediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendmenL 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
Maiy  A.  Murphy.  LeBoeuf,  Lamb. 
Green,  &  MacRae,  L.L.P..  1875 
Connecticut  Avenue.  N.W.,  Suite  1200, 
Washington.  D.C.  20009.  attorney  for 
Cajun. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 


absent  a  (^termination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safefy  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  fiuther  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  15, 1997. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Dooiment 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 
local  public  document  room  located  at 
the  Government  Documents 
Department,  Louisiana  Stete  Univrasity, 
Baton  Rouge,  LA  70803. 

Dated  at  Rockville,  Maryland,  this  21st. 
day  of  October  1997. 

For  the  Nuclear  Regulatory  fVtinniiffifm 
David  L.  WiggintOB, 

SeaUx  Prefect  Manager,  Profect  Dtractotnte 
IV-1,  Division  of  Reactor  Pn^ects  m/IV.  Office 
trf Nuclear  Reactor  Regulation. 
[FR  Doc  97-28264  Filed  10-23-97;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

[Docfcal  Na  50-256] 

Conaumora  Enargy  Company 
Paliaadaa  Plant;  Environmantal 
Aaaaaamant  and  Rnding  of  No 
Significant  ImfMct 

The  U.S.  Nuclear  R^^ulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
r^ulations  for  Facilify  Operating 
License  No.  DPR-20,  issued  to 
Consumers  Energy  Company,  (the 
licensee),  for  operation  of  the  Palisades 
Plant  located  in  Van  Buren  County, 
Michigan. 

EnTironmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
Consiuners  Energy  from  the 
requirements  of  10  CFR  70.24(a),  which 
requires  a  monitoring  system  that  will 
energize  clear  audible  alarms  if 
accidental  criticalify  occurs  in  each  area 
in  which  special  nuclear  material  is 
handled,  used,  or  stored.  The  proposed 
action  would  also  exempt  the  licensee 
bojn  the  requirements  to  maintain 
emergency  procedures  for  each  area  in 
which  this  licensed  special  nuclear 
material  is  handled,  used,  or  stored  to 
ensure  that  all  persoimel  withdraw  to  an 
area  of  safety  i^xm  the  soimding  of  the 
alarm,  to  familiarize  personnel  with  the 
evacuation  plan,  and  to  designate 
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responsible  individuals  for  determining 
the  cause  of  the  alarm,  and  to  place 
radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  July  2, 1997. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24(a)  is  to 
ensure  that  if  a  criticality  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant  the  inadvertent  criticality  with 
which  10  CFR  70.24(a)  is  concerned 
could  occur  during  fbel  handling 
operations.  The  special  nuclear  material 
that  could  be  assembled  into  a  critical 
mass  at  a  commercial  nuclear  power 
plant  is  in  the  form  of  nuclear  fuel;  the 
quantity  of  other  forms  of  special 
nuclear  material  that  is  stored  on  site  in 
any  given  location  is  small  enough  to 
preclude  achieving  a  critical  mass. 
Because  the  fuel  is  not  emiched  beyond 
5.0  weight  percent  Uranium-235  and 
because  commercial  nuclear  plant 
licensees  have  procedures  and  design 
features  that  prevent  inadvertent 
criticality,  the  staff  has  determined  that 
it  is  unlikely  that  an  inadvertent 
criticality  could  occur  due  to  the 
handling  of  special  nuclear  material  at 
a  commercial  poww  reactor.  The 
requirements  of  10  CFR  70.24(a). 
therefore,  are  not  necessary  to  ensure 
the  safety  of  perS8nnel  during  the 
handling  of  special  nuclear  materials  at 
commercial  power  reactors. 

Envimnmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
enviroomental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  be  precluded  throu^ 
compliance  with  the  Palisades 
Technical  Specifications  (TS).  the     \ 
design  of  the  fuel  storage  racks 
providing  geometric  spacing  of  fuel 
assembbes  in  their  storage  locations, 
and  administrative  controls  imposed  on 
fuel  hanriling  procedures.  TS 
requirements  specify  reactivity  limits 
for  the  fuel  storage  racks  and  Tninimiim 
spacing  between  the  fuel  assemblies  in 
the  storage  racks. 

Appendix  A  of  10  CFR  Part  50, 
"General  Design  Criteria  for  Nuclear 
Power  Plants."  Criterion  62.  requires 
that  criticality  in  the  fuel  storage  and 
handling  system  shall  be  prevented  by 
physical  systems  or  processes, 
preferably  by  use  of  geometrically  safe 


configuirations.  This  is  met  at  Palisades, 
as  identified  in  the  TS  and  the  Final 
Safety  Analysis  Report  (FSAR). 
Palisades  TS  section  5.4.1,  "New  Fuel 
Storage,"  states  that  the  center-to-center 
spacing  in  the  new  fuel  storage  array  is 
sufficient  so  that  K«fr  will  not  exceed 
0.95  where  fuel  rods  of  the  maximum 
allowable  enrichment  are  in  place  and 
optimum  moderation  is  assumed. 

The  proposed  exemption  would  not 
restilt  in  any  significant  radiological 
impacts.  The  proposed  exemption 
would  not  afiect  radiological  plant 
effluents  nor  cause  any  significant 
occupational  exposures  since  the  TS, 
design  controls  (including  geometric 
spacing  of  fuel  assembly  storage  spaces), 
and  administrative  controls  preclude 
inadvertent  criticality.  The  amount  of 
radioactive  waste  would  not  be  changed 
by  the  pro(>osed  exemption. 

The  proposed  exemption  does  not 
result  in  any  significant  nonradiological 
environmental  impacts.  The  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  eCOuents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Ahematives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  writh 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  action,  the 
staff  considered  denial  of  the  requested 
exemption.  Denial  of  the  request  would 
result  in  no  change  in  ciimnt 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Ahemative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considoed  in  the  "Final  Envirorunental 
Statement  Related  to  the  Operation  of 
Palisades  Nuclear  Generatiiig  Plant" 
dated  June  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  18. 1997.  the  staff 
consulted  with  the  Michigan  State 
official,  Dennis  Hahn,  of  the  Michigan 
Department  of  Environmental  Quality. 
Drinking  Water  and  Radiological 
Protection  Division,  regarding  the 
environmental  impact  of  the  proposed 


action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  envirorunental  impact 
stetement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  2,  1997,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  docujoDent  room  located  at  the 
Van  Wylen  Library,  Hope  College. 
Holland.  Michigan  49423. 

Dated  at  Rockville,  Maryland,  this  day  of 
October  1997. 

For  the  Nuclear  Regulatory  Conunission. 
Robot  G.  Schaai; 

PTOject  h4anager,  Project  Directorate  ID-l , 
Division  of  Reactor  Projects— m/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-28263  Filed  10-23-97;  8.-45  am) 
■uancooc  reso-ot-p 
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AG0ICY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 


:  The  Nuclear  Regulatory 
Commission  staff  is  holding  a  meeting 
to  provide  brief  overviews  of  their 
plaimed  Integrated  Review  of  the  NRG 
Assessment  Process  for  Operating 
Commercial  Nuclear  Reactors,  planned 
improvements  to  the  currant  Senior 
Management  Meeting  (SMM)  process, 
and  to  provide  members  of  the  public, 
including  Nuclear  Energy  Institute  (NEI) 
and  Union  of  Concerned  Scientists 
(UCS)  representatives,  an  opportunity  to 
provide  early  input  and  comments  on 
these  efforts.  The  meeting  is  open  to  the 
public  and  all  interested  parties  may 
attend  and  provide  comments. 
DATES:  Novembo^  6. 19S7.  bom  9:30 
a.m.  to  12:00  p.m. 
A00RC9ES:  Nuclear  Regulatory 
Conunission,  One  White  Flint  North, 
Room  6-Bll,  11555  Rockville  Pike. 
Rockville,  MD. 

FOR  FURTHER  MFORMATKM  CONTACT: 
David  Louis  Gamberoni,  Mail  Stop  O- 
12-E4.  U.S.  Nuclear  Regulatory 
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Commission.  Washingtcm.  DC  20555- 
0001.  Telephone:  (301)  41&-1144: 
Intonet:  DLG2«NRCGOV. 


»TlON:TheNRC 
has  initiated  a  comprehmsive  review  of 
its  processes  for  ■»««««ing  the  safety 
performance  of  operating  commercial 
nuclear  power  plants.  These  processes 
include  plant  performance  reviews, 
Systematic  Assessments  of  Licensee 
Performance  (SALP).  and  Senior 
Management  Meetings.  The  review  is 
described  in  ^CY-97-122.  "Integrrted 
Review  of  the  NRC  Assessment  Process 
far  Operating  Coinm«T:ial  Nuclear 
Reacton."  La  addition,  the  NRC  has 
initiated  improvement  actions  for  the 
current  Senior  Management  Meeting 
process.  A  meeting  is  being  held  with 
members  of  the  public  (including  NEI 
and  UCS)  to  seek  comments  on  these 
efforts.  A  preliminary  agmda  for  the 
making  is  as  follows: 
'1.  Integrated  Review  of  Assessment 
Process,  presented  by  I<ffiC 

2.  ^4M  ImiHTOvements  Actions. 

presented  by  NRC 

3.  Conunent  period 

Attendees  are  requested  to  notify 
David  Louis  Gamberoni  at  (301)  415- 
1144  of  their  plaimed  attendance  if 
special  services  are  necessary. 

The  NRC  is  accessible  to  the  White 
Flint  Metro  Stetion.  Visitor  p»i4ring  near 
the  NRC  buildings  is  limited. 

Dated  at  Rockville,  Maiyland,  diis  20di  day 
of  October,  1997. 

For  the  Nuclear  Ragulatory  Commission. 
Kkkard  W.  Bovchardl. 
Chief,  Iiupection  Program  Branch.  Divisioa 
of  InspecHoa  and  Suppoii  Programs,  Office 
of  Nudear  Reactor  Regulation. 
(FR  Doc.  97-26201  Filed  10-23-97;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Aoviaory  bommineeon  neacnr 
Salegiiarda  Meeting  of  the  ACRS 
SubcommHIee  on  ReUabWty  and 
Probabiltatic  Riak  Aaaeaenwnt 

The  ACRS  Subconmiittee  on 
Reliability  and  Probabilistic  Risk 
Assessment  will  hold  a  meeting  on 
November  13-14, 1997,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Thursday,  November  13. 1997—8:30 

ajn.  until  the  conclusion  of  business 
Friday.  November  14, 1997 — 0:30  ojn. 

until  the  coiKdusion  of  business 


The  Subconmiittee  will  continue  its 
review  of  the  proposed  final  Standard 
Review  Plan  (SRP)  sections  and 
associated  Regulatory  Guides  for  risk- 
informed,  performance-based 
regulation.  If  needed,  the  Subcommittee 
may  also  continue  its  review  of  the 
mattw  included  in  the  Staff 
Requirements  Memorandum  dated  May 
27, 1997,  r^arding  the  use  of 
Tuicertainty  versus  point  values  in  the 
mA-relat«i  regulatory  decisionmaking 
process.  The  purpose  of  this  meeting  is 
to  gather  inframation,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  a* 
qiprofHiate,  for  deliberation  by  the  full 
Committee. 

Oral  stetements  m^  be  presented  by 
members  of  the  public  with  the 
concxirrence  of  the  Subcommittee 
Chairman;  wnitten  stetements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  vrill 
-  be  permitted  only  during  those  porticms 
of  Uie  meeting  that  are  open  to  die 
public  and  questions  may  be  asked  only 
by  membos  of  the  Subomnmittee,  its 
consultants,  and  stafil  Persons  desiring 
to  make  oral  stetements  should  notify 
the  cognizant  ACRS  staff  engineo' 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangemente  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  ol  ite  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  mattera  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  wiU  then  hear 
presentetions  by  and  hold  discussions 
Mrith  rapresentetives  of  the  NRC  staff,  ite 
consultante,  and  other  interested 
persons  regarding  this  review. 

Further  information  re^irding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  die 
Chairman's  ruling  on  requeste  for  the 
opportunity  to  present  oral  stetranente 
and  the  time  allotted  therefor  can  be 
obtained  by  contecting  the  cognizant 
ACRS  staff  engineer,  Mr.  Michael  T. 
Markley  (telephone  301/41S-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EDT).    ■ 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advii^  of  any 
potoitial  changes  to  the  agenda^^to., 
that  may  have  occurred. 

Dated:  October  20, 1997. 
Sam  IHrmismaasf, 

Qu^  Nuclear  Reactors  Branch. 

[FR  Doc.  97-28265  Filed  10-23-97;  S:45  am] 
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Big 

NOCK  poan  NUdaar  nani;  Movoaoi 
PubHe  Mealing 

The  NRC  will  conduct  a  public 
meeting  in  the  Charievoix  Township 
Hall  (Stroud  Hall),  12491  Waller  Road, 
Charievoix,  Michigan,  on  November  13, 
1997.  to  discuss  Consumers  Energy 
plans  to  immediately  dismande  and 
decontaminate  the  Big  Rock  Point  (BRP) 
nuclear  plant,  Charievoix,  Michigan. 
Tlie  meSting  will  begin  at  6:30  p  jn  and 
be  chaired  by  Mr.  Fliilip  Johnson. 
Chairman,  Qiarlevoix  County  Board  of 
Commissioners.  This  meeting  will 
include  a  short  presentetion  by  the  NRC 
staff  on  the  deoommissioiung  iiiiw  >m. 
and  a  presentetion  by  Consumen 
Energy  on  changes  to  their  planned 
decommissioning  activities.  There  will 
be  an  opportunity  for  members  of  the 
public  to  make  comments  cmd  question 
the  NRC  staff  and/or  Consumers  Energy 
representetives.  This  public  meeting 
will  be  transcribed. 

On  September  19. 1997,  CtHisumen   . 
Energy  provided  revisicm  1  to  their  Post- 
Shutdown  Decommissioning  Activities 
Report  (PSDAR)  to  the  NRC  staff.  This 
revision  (NUDOCS  microfiche  accession 
number  9709240373)  describes  the 
licensee's  plans  to  fcnego  the  27-yeer 
fong-term  storage  (SAFSTOR) 
decommissioning  option  (as  described 
in  BRP  decommissioning  Plan/PSDAR. 
NUDOCS  microfiche  accession  number 
9506210181)  in  lieu  (rfplams  to 
immediately  dismantle  and 
decontaminate  (DECON)  BRP.  The 
previous  public  meetings,  held  on  May 
11, 1995,  and  March  4. 1997,  discussed 
Consumer  Energy  plans  to  place  the 
power  plant  in  SAFSTOR  following 
permanent  plant  shutdown  and 
described,  in  Inief,  the  possibility  that 
they  may  elect  DECON,  if  a  low-level 
radioactive  waste  depository  vrere 
available.  Howevw,  the  NRC  staff 
believes  that  neither  meeting  provided 
specific  information  or  opportunity  for 
the  public  to  ask  questions  or  make 
comments  on  the  Consumers  Energy 
decision  to  immediately  dismantle  and 
decontaminate  the  BRP  plant 

The  BRP  PSDAR  is  available  for 
public  inspection  at  the  BRP  local 
public  document  room  (LPDR),  located 
an  the  North  Central  Michigan  College, 
1515  Howard  Street.  Petosky.  Michigan 
49770,  and  at  the  Commission's  Public 
Document  Room  located  at  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  20037. 
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For  more  informatioii,  contact  Mr. 
Paul  W.  Harris,  Project  Manger,  Non- 
Power  Reactors  and  [Decommissioning 
Project  Directorate.  Division  of  Reactor 
Program  Management,  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission,  Washington 
DC.  20555-0001,  telephone  number  at 
(301)415-1169. 

Dated  at  Rockvill*.  Maryland,  this  ITtfa  day 
of  October  1997. 

For  the  Nuclear  Ragalatocy  Comiaisaion. 
Marrte  M.  MMdeKa. 

Acting  Director  Non-Fovmr  Reoctms  and 
DBCoaunisaioning  Profect  Dmctorate, 
DMaion  of  Reactor  Program  Management 
Office  (^Nuclear  Reactor  ReguJation. 
IFR  Doc  97-28282  Filed  10-23-97;  8:45  ami 


POSTAL  SERVICE  BOARaOF 
GOVERNORS 


I  AND  OATB:  1:00  pjn..  MondaiT. 
November  3.  1997;  8:30  ajn..  Tueaday. 
November  4, 1997. 

PLACE:  Washington.  D.C,  at  U.S.  Postal 
Service  Headquaiteis,  475  L'Enfant 
Maia.  S.W..  in  the  Ben|amin  Franklin 
Room. 

STATUS:  November  3  (Qoaed): 
November  4  (Open). 

MATTERS  TO  BE  CONSBCRED: 

Monday,  November  ^1.-00  pjn. 
(aosed) 

1.  FY  1997  EVA  Performance  Awards. 

2.  Compensation  issues. 

Tuesday.  November4-S:30  sjn.  (Open) 

1.  Minutes  ci  the  Previous  Meeting. 

October  6-7, 1997. 

2.  Remarks  of  the  Postmaster  General/ 

Chief  Executive  Officer. 

3.  Quaitorly  Report  on  Servica 

Performance. 

4.  Fiscal  Year  1998  Financing  Plan. 

5.  Capital  Investments. 

a.  Associate  Office  Infrastructure, 
Phase  2. 

b.  Church  Street  Station.  New  York. 
Renovation  Project,  Phase  2. 

6.  Tentative  Agenda  for  the  December 

8-9. 1997.  meeting  in  Costa  Mesa. 
California.  . 


CONTACT  PCnBOH  FOR  MORE  I 

Thomas  ].  Koerber.  Secretary  of  the 

Board.  U.S.  Postal  Service.  475  LTboibnt 

Plaxa,  S.W..  Washington.  D.C.  20260- 

1000.  Telephone  (202)  268-4800. 

TkaMsLKaHtar. 

Secretary. 

(FK  Doc  97-28433  Filed  10-22-97.  3:29  pml 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(iM.  No.  ic-^aasi;  eis-ioe6«] 
Emerald  Funds:  Nottoe  of  AoDHcatlon 

October  20. 1987. 

AOCNCT:  Securities  and  Exchange 

Commission  (the  "SEC"). 

ACnON:  Notice  of  application  under 

section  17(b)  of  the  Investment 

Company  Act  of  1940  (the  "Act")  for  an 

exemption  from  section  17(a)  of  the  Act. 

•UMMARVOF  APPUCATKM:  Applicant 
Emerald  Funds  (the  "Trust")  seeks  an 
order  to  permit  an  in-kind  redemption 
of  Trust  shares  held  by  an  affiliated 
person  of  the  Trust 
HLMIQ  DATES:  The  application  was  CQed 
on  May  12. 1907.  Applicants  have 
agreed  to  file  an  amendm^it  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  included  in  this 
notice. 

NEARSIQ  OR  NOmCATKM  OF  NEARMOC  An 
order  granting  the  application  wfll  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
haring  by  writing  to  the  SECs 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pan.  on 
November  14, 1997  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyws,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Panons  may  request  notification  of  a 
hearing  by  writing  to  the  SSlOt 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street,  N.W.,  Washington,  D.C  20549> 
Applicant.  3435  Stains  Road, 
Columbus.  Cttiio  43219-3035. 


RW  RIRTMBI  SIPORMATION  CONTACT: 
Joseph  B.  McDonald,  jr..  Senior 
Counsel,  at  (202)  942-0533.  or  Christine 
Y.  Greenlees.  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUWLEMBITARY  MF0RMAT1QN:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SBC's 
Public  fliference  Branch,  450  5th  Street. 
N.W.,  Washington.  D.C  20549  (tel.  (202) 
942-8090). 


Applicant's  I 

1.  The  Trust,  an  open-end 
management  investment  company 
orgHniied  as  a  Massachusetts  business 


trust,  currently  offers  fourteen 
portfolios,  including  the  Equity  Fund 
and  the  Small  Capitalization  Fimd 
(collectively,  the  "Funds").  The  board  of 
trustees  of  the  Trust  (the  "Board")  is 
comprised  of  six  trustees,  three  of  whom 
are  not  "interested  persons"  (as  defined 
in  section  2(a)(19)  of  the  Act)  (the 
"Independent  Trustees")  of  the  Trust 
Bamett  Capital  Advisors.  Inc. 
("Bamett")  is  the  Trust's  investment 
adviser.  Each  of  the  Funds  seeks  long- 
term  capital  appreciation  by  investing 
primarily  in  common  stocks. 

2.  The  Retirement  Plan  and  Trust  of 
Bamett  Banks,  Inc.,  and  Its  Affiliates 
(the  "Affiliated  Shareholder")  Is  a 
qualified  retirement  plan  and  trust 
maintained  by  Bamett  Banks,  Inc.  and 
its  affiliates.  Bamett  Bank  N.A..  a 
wholly-owned  subsidiary  of  Bamett 
Bcmks.  Inc.,  serves  as  trustee  of  the 
Affiliated  Shareholder.  Asseto  of  the 
Affiliated  Siareholder  are  held  in 
several  investment  accounts,  each  with 
a  sepanta  investment  ol^ective.  As  of 
April  1, 1997.  two  of  the  accounts  erf  the 
Affiliated  Shareholder  (the  "Accounts") 
owned  beneficially  12.9%  of  the 
outstanding  shares  of  the  Equity  Fund 
and  32.4%  of  the  outstanding  shares  of 
the  Small  Capitalization  Fimd. 

3.  Bamett  Bank  N.A..  acting  pursuant 
to  its  fidu<dary  obligations  under  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended,  has  concluded 
that  the  shares  of  the  Funds  owned  by 
the  Affiliated  Shareholder  should  be 
redeemed  and  the  proceeds  placed  in 
the  Accounts,  which  thereefter  will  be 
seperately  managed  by  Bamett 
Consequently,  the  AfBliatod 
Shareholder,  on  behalf  of  the  Accaants. 
has  advised  the  Trust  that  it  expects  to 
redeem  all  of  its  shares  of  the  Funds  and 
reinvest  the  proceeds  in  the  Accounts. 

4.  The  Funds'  prospectus  and 
statement  of  additiosud  infixmation 
provide  that  shares  may  be  redeemed  at 
the  net  asset  value  per  share  next 
determined  after  receipt  of  a  proper 
redemption  request  If,  however.,  the 
Board  determines  that  conditions  exist 
which  make  pwyment  of  redemption 
proceeds  wholly  in  cash  unwise  or 
undesirable,  the  Funds  may  satisfy  all  or 
part  of  a  redemption  request  by 
delivering  readily  market^le  portfolio 
securities  to  a  redeeming  shareholder. 
The  Board,  including  all  of  the 
Independent  Trustees,  has  determined 
that  it  would  be  in  the  best  interests  of 
the  Funds  and  their  shareholders  to 
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redeem  the  shares  of  the  Affiliated 
Shareholder  in-kind  as  described  below. 

5.  Applicant  proposes  to  redeem  the 
shares  of  the  Affiliated  Shareholdra-  in 
the  form  of  a  pro  rata  distribution  of 
each  portfolio  security  held  by  the 
Funds  after  excluding:  (a)  securities 
which,  if  distributed,  would  be  required 
to  be  registered  under  the  Securities  Act 
of  1933;  and  (b)  certain  portfolio  assets 
(such  as  futures  and  options  contracts 
and  repurchase  agreements)  that, 
althoi^  they  may  be  liquid  and 
maricetable,  must  be  traded  through  the 

.  marketplace  or  with  the  counterparty  to 
the  transaction  in  order  to  eSlBCt  a 
change  in  beneficial  ownership. 

6.  Securities  to  be  distributed  to  the 
Affiliated  Shareholder  through  the  in- 
kind  redemption  will  be  further  limited 
to  securities  which  are  traded  on  a 
public  securities  market  or  for  which 
quoted  bid  prices  are  available.  Cash 
will  be  paid  for  that  portion  of  the 
Fund's  assets  represented  by  cash 
equivalents  (sudi  as  certificates  of 
deposit,  commercial  paper  and 
repurchase  agreements)  and  other  assets 
which  are  not  readily  distributable 
(Including  receivables  and  prepaid 
expenses),  net  of  all  liabilities 
(including  accounts  payable).  In 
addition,  the  Funds  will  distribute  cash 
in  lieu  of  securities  held  in  their 
portfolios  not  amounting  to  round  lots 
(or  which  would  not  amount  to  round 
lots  if  included  in  the  in-kind 
distribution),  fractional  shares  and 
accruals  on  such  securities. 

Appikanf  s  Legal  Analysis 

1.  Section  17(a)(2)  of  the  Act  prohibite 
affiliated  persons  of  a  registered 
investment  company  bom  knowingly 
purchasing  any  seciuity  from  the 
company.  Section  2(a)(3HA)  of  the  Act 
defines  "affiliated  pwson"  of  another 
person  to  include  any  person  owning 
5%  or  more  of  the  outstanding  voting 
sectirities  of  the  other  person.  The 
Affiliated  Shareholder  is  an  affiliated 
person  of  each  Fimd  under  section 
2(a)(3)(A)  of  the  Act  because  it  owns 
beneficially  in  excess  of  5%  of  each 
Fimd's  shares.  In  addition,  the  Affiliated 
Shareholder  may  be  deemed  to  be  an 
affiliated  person  of  each  Fund  under 
section  2(aX3KC)  of  Ae  Act  because  the 
Affiliated  Shareholder  and  the  Funds 
may  be  deemed  to  be  under  the  common 
control  of  Bamett  Bank,  Nj\.,  which 
serves  as  trustee  of  the  Affiliated 
Shareholder  and  whose  wholly-owned 
subsidiary  serves  as  investment  adviser 
of  the  Funds.  Finally,  the  Affiliated 
Shareholder  may  be  deemed  to  be  an 
affiliated  person  of  the  Small 
Capitalization  Fund  under  section 
2(aX3XC)  of  the  Act  because  U  owns 


beneficially  in  excess  of  25%  of  the 
outstanding  shares  of  that  Fimd.  To  the 
extent  that  the  proposed  in-kind 
redemptions  would  be  considered  to 
involve  the  "purchase"  of  portfolio 
securities  (of  which  the  Fimds  are  not 
the  issuer)  by  the  Affiliated 
Shareholder,  the  proposed  in-ldnd 
redemptions  would  be  prohibited  by 
section  17(a)(2)  of  the  Act 

2.  Section  17(b)  of  the  Act  provides 
that  the  SEC  shcdl  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that  (a)  the  terms 
of  the  proposed  transaction  are 
reasonable  and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the     ' 
general  purposes  of  the  Act. 

3.  Applicant  submits  that  the  terms  of 
the  proposed  in-kind  redemption  by  the 
Affiliated  Shareholder  meet  the 
standards  set  forth  in  section  17(b). 
Applicant  believes  that  the  terms  of  the 
proposed  in-kind  redemption  do  liot 
involve  overreaching  on  the  part  of  any 
person  and  are  reasonable  and  fair  to  the 
Funds,  their  shareholders  and  the 
Affiliated  ShareholdOT.  The  Affiliated 
Shareholder  will  have  no  choice  as  to 
the  type  of  consideration  to  be  received 
in  connection  with  its  redemption 
request,  and  neither  the  Adviser  nor  die 
Affiliated  ShareholdOT  will  have  any 
opportimity  to  select  the  specific 
portfolio  sectuities  to  be  distributed.  In 
addition,  the  Funds  will  use  an 
objective,  verifiable  standard  to  value 
any  security  to  be  distributed  pursuant 
to  the  proposed  in-kind  redemption.  In 
addition,  the  proposed  in-kind 
redemption  is  consistent  with  the 
investment  policies  of  the  Funds,  as  set 
forth  in  their  prospectus,  which 
expressly  discloses  the  Funds'  ability  to 
redeem  shares  in-kind.  Finally, 
applicant  believes  that  the  proposed  in- 
kind  redemption  is  consistent  with  the 
general  purposes  of  the  Act  to  protect 
shareholders  of  the  investmmit 
companies  from  self-dealing  on  the  part 
of  investment  company  affiliates  to  the 
detriment  of  other  shareholders  because 
the  Affiliated  Shareholder  would  not 
receive  any  advanti^  not  available  to 
other  shareholders  if  the  proposed  in- 
kind  redemption  is  permitted. 

Applicant's  ConditioDs 

Applicant  agrees  that  any  order 
granthog  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  portfolio  securities  of  the 
Funds  distributed  to  the  Affiliated 
Shareholder  pursuant  to  the  redemption 
in-kind  (the  "In-Kind  Securities")  will 


be  limited  to  securities  that  are  traded 
on  a  public  securities  market  or  fat 
which  quoted  bid  prices  are  available. 

2.  The  In-Kind  Securities  will  be 
distributed  by  the  Funds  on  a  pro  rata 
basis  alter  excluding:  (a)  securities 
which,  if  distributed,  would  be  required 
to  be  registered  under  the  Securities  Act 
of  1933;  and  (b)  certain  portfolio  assets 
(such  as  futures  and  options  contracts 
and  repurchase  agreements)  that, 
although  they  may  be  liquid  and 
maricetable,  must  be  traded  through  the 
marketplace  or  with  the  counterparty  to 
the  transaction  in  order  to  effect  a 
change  in  bmeficial  ownership.  Ca«h 
will  be  paid  for  that  portion  of  the 
Funds'  assets  represented  by  cash 
equivalents  (such  as  certificates  of 
deposit,  coounercial  paper,  and 
repurchase  agreements)  and  other  assets 
whidi  are  not  readily  distributable 
(including  receivables  and  prepaid 
expenses),  net  of  all  liabilities 
(including  accounts  payable).  In 
addition,  the  Fimds  will  distribute  rai«h 
in  lieu  of  securities  held  in  their 
portfolios  not  amounting  to  round  lots 
(or  which  would  not  amount  to  round 
lots  if  included  in  the  in-kind 
distribution),  fractional  shares,  and 
accruals  on  such  securities. 

3.  The  In-Kind  Seciuities  distributed 
to  an  Affiliated  Shareholder  will  be 
valued  in  the  same  manner  as  they 
would  be  valued  for  purposes  of 
computing  the  Funds'  net  asset  values, 
which,  in  the  case  of  seciuities  traded 
on  a  public  securities  market  for  which 
quotations  are  available,  is  their  last 
reported  sales  price  on  the  exchange  on 
which  the  securities  are  primarily 
traded  or  at  the  last  sales  price  on  the 
national  securities  mariwt  or,  if  the 
securities  are  not  listed  on  an  exchange 
or  the  national  securities  market  or  if 
there  is  no  such  reported  price,  the 
average  of  the  most  recent  bid  and  asked 
prices  (or,  if  no  asked  price  is  available, 
the  last  quoted  bid  price). 

4.  The  Funds  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
)rears  from  the  end  of  the  fiscal  year  in 
which  a  proposed  in-ldnd  redemption 
occurs,  the  first  two  years  in  an  easily 
accessible  place,  a  written  record  of 
each  such  redemption  setting  forth  a 
description  of  each  security  distributed. 
the  trams  of  the  distribution,  and  the 
Information  or  fnAt»ri«l«  upon  which 
the  valuation  was  made. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delagatad  authority. 

tH.1 


Deputy  Secretary. 

(FR  Doc.  97-28237  Filed  10-23-e7: 8.-45  Hk) 
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SECUWTIES  AND  EXCHANGE 


[TtaL  No.  IC-S2M9;  FM*  Na  812-1073q 

Infgrlty  Ufa  Inauranca  Company,  at 
aL;  Notica  of  AppUcatton 

October  17. 1997. 

AQBICY:  Securities  and  Exchange 

Commission  (the  "SEC  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  pursitant  to  Section  26(b)  of  the 

Investment  Company  Act  of  1940  (the 

"1940  Act"). 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  pursuant  to  Section  26(b) 
of  the  1940  Act.  approving  the 
substitution  of  shares  of  certain 
registered  management  investment 
companies  ("Current  Portfolios")  with 
shares  of  other  registered  management 
investment  companies  ("Substitute 
Portfolios").  Applicants  also  seek  an 
order  pursuant  to  Section  17(b)  of  the 
1940  Act  to  permit  Applicants  to  carry 
out  the  above-referenced  substitution 
(the  "Substitution")  by  redeeming 
shares  of  the  Current  Portfolios  in-kind, 
and  using  the  redemption  proceeds  to 
purchase  shares  of  the  Substitute 
Portfolios,  and  to  permit  Applicants  to 
combine  certain  subaccounts  holding 
shares  of  the  same  Substitute  Portfolio 
after  the  Substitution. 
A^PUCANTS:  Integrity  Life  Insurance 
Company  ("Inte^ty").  bitegrity  Lifs 
Insurance  Company  Separate  Account  n 
("Integrity  Separate  Account").  National 
Integrity  Lifo  Insurance  Company 
("Naticmal  Integrity,"  together  with 
Integrity,  the  "Companies")  and 
National  Integrity  Life  Insurance 
Company  Separate  Account  n 
("National  Integrity  Separate  Account." 
together  with  Integrity  Separate 
Account,  the  "Serrate  Accounts"). 


RUNG  DATE:  The  application  was  filed 
on  July  23, 1997,  and  amended  and 
restated  on  October  9. 1997. 
HEAMNQ  OM  HOVrKAVOM  OF  HEAMNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  November  12, 1997.  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
fair  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC 
AOONESSCS:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants.  515  West  Market  Street, 
Louisville,  Kentucky  40202-3319. 
FOR  FURTHER  MFORMATK)N  CONTACT: 
Megan  L.  Dunphy,  Attorney,  or  Mark 
Amorosi.  Branch  Qiief,  Office  of 
Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
0670. 


TARV  arORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  ^C  450  Fifth  Street.  NW.. 
Washington.  DC  20549  (teL  (202)  942- 
8090). 

AppUcanta*  Repraaaotationa 

1.  Integrity,  a  stock  life  ins\irance 
company,  is  authorized  to  sell  life 
insurance  and  annuities  in  45  states  and 
ttie  District  of  Columbia.  Integrity  is  the 
sponsor  and  depositor  of  the  Integrity 
Sapante  Account 

2.  National  Integrity,  a  stock  life 
insurance  company,  is  authorixad  to  sell 


life  insurance  and  annuities  in  8  states 
and  the  District  of  Coliunbia.  National 
Integrity  is  the  sponsor  and  depositor  of 
the  National  Integrity  Separate  Account 

3.  Both  Integrity  and  National 
Integrity  are  wholly  owned  subsidiaries 
of  ARM  Financial  Group,  Inc.  ("ARM"). 
Approximately  53%  of  the  outstanding 
shares  of  ARM's  common  stock  is 
owned  by  private  equity  funds 
sponsored  by  Morgan  Stanley,  Dean 
Witter,  Discover  ft  Co. 

4.  The  Integrity  Separate  Account  was 
established  by  Integrity  Life  Insurance 
Company  pursuant  to  the  insurance 
laws  of  Arizona,  and  was 
redomesticated  under  the  insurance 
laws  of  Ohio,  to  fund  variable  unity 
contracts.  Integrity  Separate  Account  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust 

5.  The  National  Integrity  Separate 
Account  was  established  by  National 
Integrity  Life  Insurance  Compcmy 
pursuant  to  the  insurance  laws  of  New 
York,  to  fund  variable  annuity  contracts 
(collectively  with  the  variable  annuity 
contracts  referred  to  above,  the 
"Contracts").  National  Integrity  Separate 
Account  is  registered  under  the  1940 
Act  as  a  unit  investment  trust. 

6.  Each  Separate  Account  consists  of 
ten  investment  divisions,  each  of  which 
invests  its  assets  in  the  shares  of  one  of 
ten  designated  investment  portfolios 
(each  a  "Portfolio"  and  collectively,  the 
"Portfolios")  of  The  Legends  Fund.  Inc. 
("Legends  Fund"),  a  registered  open- 
end  management  investment  company. 
There  are  currently  ten  different 
Portfolios  ofllBred  as  investment  options 
under  the  Contracts.  The  investment 
adviser  for  each  Portfolios  is  ARM 
Capital  Advisors,  Inc. 

7.  Due  to  higher  relative  expenses 
and/or  the  poor  performance  of  the 
Current  Portfolios,  Applicants  are 
proposing  the  following  substitutions: 


Cuirant  poftioio 


1.  Moi«an  Stanlay  Asian  GrnvMi  (Aaian  (koMvttT)  

2.  Mnfjw  Stanl^f  WorkMda  High  Inooma  fWoildwida  High  Incaman 

4. 


5.  Pinnacla  Ftaad  Inoome  TFaed  Income^ 

8l  arm  CtftM  Advisors  Money  Martiat  fARM  Monay  MmMT) 


Substitule  yiortioio 


Morgan  Stanley  Asian  Equity  fAaian  EquKy"). 

Moigan  Stanley  Emeiging  Martals  Debt  ("Efrwiging  Maitots"). 

Janus  Aspen  Series  Dalanced  f  Janus  BalancecT). 

Janua  Aspen  Series  Ralanced  fJanua  BalancatT). 

JPM  Bond. 

Janus  Aapan  Series  Money  Martt  fJanus  Money  Marital^. 


8.  For  each  substitution,  the 
Applicants  have  concluded  that  the 
investment  objectives  of  the  Substitute 
Poctfolios  are  the  same  as  or 
substantially  similar  to  those  of  the 
Current  Portfolios,  and,  therefore, 
sufficiently  consistent  so  as  to  ensure 
that  the  investment  obfectivea  and 


expectations  of  the  contnctowners  wrill 
be  met 

9.  Applicants  state  that  the  Contracts 
give  this  Companies  the  right  to  add  to 
or  remove  investment  divisions, 
combine  two  or  more  divisions,  or 
substitute  one  or  more  underlying 
mutual  funds  or  portfolios  for  others  in 
whicdt  one  or  mora  investment  divisions 


are  invested.  These  contractual 
provisions  have  also  been  disclosed  in 
the  prospectuses  or  statement  of 
additional  information  relating  to  dte 
Contracts. 

10.  Applicants  represent  that  the 
proposed  Substitution  will  be  efiiacted 
by  redeeming  shares  of  the  Current 
Portfolios  on  an  in-kind  basis  at  net 
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asset  value  and  using  the  proceeds  to 
purchase  shares  of  the  Substitute 
Portfolios  at  net  asset  value  on  the  same 
date.  Net  asset  value  will  be  calculated 
in  accordance  with  Section  22(c)  of  the 
Act  and  Rule  22c-l  thereunder.  All 
contract  values  will  remain  unchanged 
and  fully  invested  and  the  Substitution 
will  not  restilt  in  any  change  in  the 
dollar  value  of  any  contractowner's 
investment  in  his  or  her  contract 

11.  Applicants  represent  that  each 
Substitute  Portfolio's  investment  adviser 
will  review  the  in-kind  redemption  to 
assure  that  the  assets  are  suitable  for  the 
Substitute  Portfolio.  The  assets  will  be 
valued  based  on  the  normal  valuation 
procediues  of  the  redeeming  and 
purchasing  Portfolios. 

12.  Applicants  state  that  after  the 
Substitution  is  completed,  there  will  be 
two  investment  divisions  holding  shares 
of  the  same  Substitute  Portfolio. 
Applicants  intend  to  combine  those  two 
investment  divisions  into  a  single 
investment  division  by  transferring 
shares  frt>m  one  investment  division  to 
the  other.  The  transfer  will  be  done  at 
net  asset  value  on  the  same  date  as  the 
Substitution  so  that  there  is  no  finanri^f) 
impact  to  any  contractowner. 

13.  Applicants  represent  that  a 
preliminary  notice  advising  affected 
contractowners  of  the  proposed 
Substitution  was  mailed  on  September 
19, 1997.  The  notice  described  the 
reasons  for  engaging  in  the  Substitution 
and  referred  contractowners  to  the 
prospectus  supplement  adding  the 
Substitute  Portfolios  to  the  investment 
options  underlying  the  Separate 
Accounts. 

14.  Prospectus  supplements  for  each 
of  the  Companies  were  filed  with  the 
Commission  on  September  12, 1997  and 
amended  on  September  22  and  26, 1997. 
The  prospectus  supplements  provide 
complete  information  on  each  new 
Portfolio  including  its  investment 
objectives  and  policies,  its  investment 
adviser  and  applicable  fees  and 
expenses.  The  supplement  states  that 
contractowners  can  reallocate  contract 
values  from  the  Portfolios  to  be  replaced 
and  the  proposed  Substitute  Portfolios 
to  othw  Portfolios  available  under  the 
Contract,  widiout  imposition  of  any 
transfer  charge  or  limitation.  No.  such 
transfers  frt>m  the  date  of  initial  notice, 
through  a  date  thirty  days  following  the 
Substitution  will  coimt  against  the 
number  of  free  transfers  permitted  in  a 
year.  The  supplement  was  mailed  to 
contractownera  of  Integrity  on  October 
1-2, 1997,  and  is  expected  to  be  mailed 
to  contractowners  of  National  Int^rity 
on  October  31. 1997. 

15.  Amendments  to  the  prospectuses 
far  the  Contracts  reflecting  the  jHoposed 


Substitution  were  filed  with  the 
Commission  on  September  5, 1997.  The 
Applicants  represent  that  within  five 
days  after  the  Substitution,  the 
companies  will  send  to  a£E8cted 
contractowners  written  confirmation 
that  the  Substitution  has  occurred, 
identifying  the  Portfolios  that  were 
substituted  and  disclosing  the 
Substitute  Portfolios. 

16.  Applicants  represent  that  the 
Companies  will  pay  all  expenses  and 
transaction  costs  of  the  Substitution. 
Affected  contractowners  will  not  incur 
any  fees  or  charges  as  a  result  of  the 
Substitution,  nor  will  the  rights  or 
obligations  of  the  Companies  under  the 
Contracts  be  altered  in  any  way.  The 
proposed  Substitution  will  not  cause  the 
fees  and  charges  under  the  Contracts 
currently  being  paid  by  contractowners 
to  be  greater  after  the  proposed 
Substitution  than  before  the  proposed 
Substitution. 

17.  Applicants  state  that  their  request 
satisfies  the  requirements  of  Section 
26(b)  of  the  1940  Act  because:  (i)  The 
proposed  Substitutions  involve 
Portfolios  with  the  same  or  substantially 
similar  investment  objectives:  and  (ii) 
after  the  Substitution,  contractovimers 
will  be  invested  in  Portfolios  whose 
performance  has  been  better  on  an 
historical  basis  or  whose  performance 
should  be  identical  because  the  new 
Portfolios  will  have  the  same 
investment  adviser  and  investment 
objectives,  but  whose  net  performance 
should  be  better  as  a  result  of  lower 
Portfolio  expenses  due  to  lower 
management  fees,  loww  total  expenses, 
greater  combined  assets,  and,  therefore, 
greater  economies  of  scale. 

Ai^licants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  Section  26(b)  of  the  1940 
Act  approving  the  substitutions.  Section 
26(b)  of  the  1940  Act  makes  it  unlawful 
for  any  depositor  or  trustee  of  a 
registered  unit  investment  trust  holding 
the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  imless  the  Commission 
approves  the  Substitution.  Section  26(b) 
of  the  1940  Act  also  provides  that  the 
Commission  will  approve  such 
Substitution  if  the  evidence  establishes 
that  the  Substitution  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act 

2.  Applicants  assert  that  the  purposes, 
terms,  and  conditions  of  the  proposed 
Substitutions  are  consistent  with  the 
protection  of  investors  and  the  purposes 
of  Section  26(b)  and  do  not  entail  any 
of  the  abuses  that  Section  26(b)  is 
designed  to  prevent  Applicants 


represoit  that  a  substitution  is  an 
appropriate  solution  to  the  unfavorable 
performance,  on  a  relative  basis,  and/or 
higher  relative  expenses  of  the 
Portfolios  to  be  eliminated.  Applicants 
anticipate  that  the  Substitute  Portfolios 
will  better  serve  contractowners 
interests  because  their  performance  has 
been  significantly  better  than  the 
performance  of  the  Portfolios  to  be 
eliminated  and/or  their  expenses  have 
been  or  can  be  expected  to  be 
significantly  lower,  as  applicable. 
3.  Applicants  represent  that  the 
Substitution  will  not  result  in  the  type 
of  costly  forced  redemption  that  Section 
26(b)  was  intended  to  guard  against  and 
is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  1940  Act: 

1.  The  Substitute  Portfolios  have 
ot^ectives,  policies  and  restrictions  the  cama 
■s  (V  nriMtantially  (iinilar  to  the  objectives, 
policies  and  restrictions  the  Portfolios  being 
replaced  so  as  to  continue  fulfilling 
contiactownen'  objectivea  and  expec&tioiis. 

2.  The  costs  of  the  Substitution  will  be 
borne  by  Integrity  and  National  Integrity  and 
will  not  be  borne  by  contractowners.  No 
charges  will  be  assesaad  to  efiect  the 
Substitution. 

3.  The  Substitution  wiU.  in  all  cases,  be  at 
net  asset  values  of  the  respective  shares, 
without  the  imposition  of  any  transfer  or 
similar  charge  and  with  no  change  in  the 
amount  of  any  contractowner's  account 
value. 

4.  The  proposed  Sufastitutioo  will  not 
cause  the  contract  fees  ai>d  cfaaigas  currently 
being  paid  by  existing  contractownarB  to  be 
greater  after  the  proposed  Substitution  than 
before  the  proposed  Substitution. 

5.  The  contractowners  have  been  given 
notice  of  the  Substitution  and  will  have  the 
opportunity  to  reallocate  contract  values 
among  the  available  Portfolios  without  the 
imposition  of  any  transfer  charge  or 
limitation,  nor  will  any  such  tTansfers  from 
the  date  of  the  initial  notice,  through  a  data 
30  days  following  the  Substitution  count 
against  the  number  of  free  transfns  permitted 
in  a  year. 

6.  Within  five  days  after  the  SubstitutiiMi. 
the  Companies  will  send  to  contractowners 
written  notice  that  the  Substitution  has 
occurred,  identifying  the  Portfolios  that  were 
substituted  and  disclosing  the  Substitute 
Portfolios. 

7.  The  Substitutian  will  in  no  way  alter  the 
insurance  benefits  to  contractowners  or  the 
contractual  obligatioaB  of  the  Companies. 

8.  The  Substitution  will  in  no  way  alter  tiie 
tax  benefits  to  cdntiactowners.  Counsel  far 
the  Companies  has  advised  that  the 
Substitution  will  not  give  rise  to  any  tax 
coDsaqutticee  to  the  contractowners. 

4.  Sectitm  17(a)  (1)  and  (2)  of  the  1940 
Act  prohibits  any  affiliated  person  of  a 
registered  investinent  company,  or  an 
affiliated  person  of  an  affiliated  p>erson, 
from  selling  any  sectirity  or  other 
property  to  or  purchasing  any  security 
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or  other  property  from  such  registered 
investment  company. 

5.  Applicants  state  that  the 
redemptioDs  and  purchases  in-kin 
involve  the  purchase  of  property  from 
the  Current  Portfolios  by  the  Separate 
Accounts,  affiliated  persons  of  those 
Portfolios,  and  the  sale  of  property  to 
the  Substitute  Portfolios  by  the  Separate 
Accounts,  which  may  be  considered 
affiliates  of  the  Substitute  Portfolios. 
Similarly,  by  combining  two  investment 
divisions  holding  shares  of  the  same 
Substitute  Portfolios  into  a  single 
investnmnt  division,  the  Companies, 
each  being  the  depositor  for  and 
therefore  each  an  affiliated  person  of  the 
respective  Separate  Account,  could  be 
said  to  be  transferring  property  of  one 
investment  division  to  another 
investment  division.  This  transfior  of 
property  could  be  said  to  involve 
lAirchase  and  sale  transactions  between 
the  investment  divisions  such  that  an 
affiliated  person  (the  "first  investment 
division")  of  an  investment  division 

'  (the  "second  investment  division") 
could  be  said  to  be  selling  its  shares  of 
a  Portfolio  to  the  second  investment 
division  in  retxun  for  units  of  the  second 
investment  division,  which  are 
inmiediately  credited  to  the  accounts  of 
the  contractowners  participating  in  the 
first  investment  division.  Conversely, 
the  second  iiivestment  division  could  be 
said  to  be  purchasing  from  the  first 
investment  division  shares  of  a  Portfolio 
owned  by  the  first  investment  division. 

6.  Applicants  request  an  order 
pursuant  to  Section  17(b)  of  the  1940 
Act  exempting  the  in-kind  redemptions 
and  purchases  and  the  merger  of 
investment  divisions  from  the 
provisions  of  Section  17(a).  Section 

1 7(b)  of  the  1940  Act  provides  that  the 
Commission  may  grant  an  order 
exempting  a  proposed  transaction  from 
Section  17(a)  if  evidence  establishes 
that:  (1)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  £air  and  do  not  involve 
ovoneaching  on  the  part  of  any  person 
auicanied:  (2)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  Investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  (3)  the  proposed 
transaction  is  consistent  with  the 
genanl  purposes  of  the  1940  Act. 

7.  Applicants  assert  that  the  terms  of 
tlM  ia4und  redemptions  and  purchases 
ara  raaaonable  and  Esir  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned  and  that  the  interests 
of  contractowners  will  not  be  diluted. 
The  in-kind  redemptions  and  purchases 
will  be  done  at  values  consistent  with 


the  policies  of  both  the  Current 
Portfolios  and  Substitute  Portfolios.  The 
investment  advisers  will  review  the 
asset  transfers  to  assure  that  the  assets 
meet  the  objectives  and  policies  of  the 
Substitute  Portfolios  and  that  they  are 
valued  under  the  appropriate  valuation 
procedures  of  the  Current  and 
Substitute  Portfolios. 

8.  Applicants  represent  that  the 
merger  of  investment  divisions  is 
intended  to  reduce  administrative  costs 
and  thereby  benefit  contractowners  with 
assets  in  those  investment  divisions. 
The  purchase  and  sale  transactions 
described  in  the  application  will  be 
effected  based  on  the  net  asset  value  of 
the  shares  held  in  the  investment 
divisions  and  the  value  of  the  imits  of 
the  investment  division  involved. 
Therefore,  there  will  be  no  change  in  the 
value  to  any  contractownar. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
summarized  above,  the  requested  orders 
approving  the  Substitution  and  related 
transactions  involving  in-kind 
redemptions  and  the  merger  of  certain 
investment  divisions  should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delagsted  authority. 
Margarat  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc  97-28176  Filed  10-23-97;  8:45  am) 
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OM  Mutual  South  Africa  Equity  Trust, 
at  aL;  Notloa  of  Application 

October  17, 1997. 

AQBICY:  Securities  and  Exchange 

Commission  ("SEC'). 

ACTION:  Notice  of  application  under 

section  1 7(b)  of  the  Investment 

Company  Act  of  1940  (the  "Act")  for  an 

exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  AFnXATION:  Order 
requested  to  permit  a  non-registered 
investment  company  to  sell  certain 
securities  to  a  registered  investment 
company. 

APnXANTS:  Old  Mutual  South  Africa 
Equity  Trust  (the  "Trust")  and  Old 
Mutual  Global  Assets  Fund  Limited  (the 
"Global  Fund"). 

FUNG  DATES:  The  application  was  filed 
on  March  7, 1997,  and  amended  on 
August  28. 1997. 


HEARMQ  OR  NOnnCATKM  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  12. 1997.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natuia 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington,  DC  20549. 
Applicants.  61  Front  Street,  Hamilton, 
Bermuda.  Attention:  Melanie  Saimders. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Lawrence  W.  Pisto,  Senior  Cotinsel.  at 
(202)  942-0527.  or  Christine  Y. 
Greenlees.  Branch  Chief,  at  (202)  942- 
0564  (Office  of  Investment  Company 
Regulation.  Division  of  Investment 
Management). 

SUPPI^KNTARY  mformation:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  fifth 
Street.  NW.,  Washington.  D.C  20549 
(tel.  (202)  942-8090). 

AppUcants'  RepreaentatioBS 

1.  The  Trust  is  an  open-end 
management  investment  company 
organized  as  a  trust  under 
Massachusetts  law  and  registered  under 
the  Act  The  investment  objective  of  the 
Trust  is  long-term  total  return  in  excess 
of  that  of  the  Jolumnesburg  Stock 
Exchange  (the  ")SE")  Actuaries  All 
Share  Index  through  investment  in 
eqmty  securities  of  South  African 
issuers  that  are  listed  on  a  securities 
exchange.  Beneficial  interests  in  the 
Trust  are  issued  solely  in  a  private 
placement  transactions  to  investment 
companies,  common  or  commingled 
trust  funds,  or  similar  entities  that  are 
"accredited  investors"  within  the 
meaning  of  Regulation  D  imder  the 
Securities  Act  of  1933,  as  well  as  to 
certain  investment  funds  organized 
outside  the  United  States.  As  of  August 
12, 1997,  91.96%  of  the  voting  securities 
of  the  Trxist  was  owned  by  Old  Mutual 
Fund  Holdings  (Bermuda)  Limited 
("Old  Mutual  Fund  Holdings"),  a 
wholly-owned  subsidiary  of  the  South 
African  Mutual  Life  Assurance  Society 
("Old  Mutual "). 
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2.  The  Global  Fund  is  a  fimd 
organized  under  the  laws  of  Bermuda 
that  invests  in  a  portfolio  of  South 
African  and  international  securities.  Old 
Mutual  Fund  Holdings  is  the  sole 
shareholder  of  the  Global  Fund.  The 
Trust  and  the  Global  Fund  are  managed 
by  Old  Mutual  Asset  Managers 
(Bermuda)  Limited,  a  wholly-owned 
subsidiary  of  Old  Mutual. 

3.  Persetel  Holdings  Limited 
("Persetel ")  is  a  South  African 
oorpoFation.  Its  ordinary  shares  are 
listed  on  the  JSE.  In  December  of  1996 
Persetel  conducted  a  private  placement 
of  70.5  million  of  its  ordinary  shares  for 
the  purpose  of  finnnring  an  acquisition. 
On  January  15. 1997  (the  'Trade  Date"), 
the  Global  Fund  subscribed  for  a  total  of 
2,000,000  ordinary  shares  of  Peraetel 
(the  "Persetel  Shares")  at  U.S.  $6.23  per 
share,  which  represented  a  10% 
discount  from  the  Persetel  Shares' 
mailEst  price  on  the  Trade  Elate.  On 
Frimiary  3. 1997  (the  "Settlement 
Date"),  the  Global  Fund  purchased  the 
Persetel  Shares  at  U.S.  S6.40.  which 
represented  a  14.67%  discount  from  the 
market  price  (the  "Fetmiary  Price"). 
Applicants  have  stated  that  it  is 
conunon  practice  in  the  South  African 
equity  markets  for  shares  to  be  oCEared 
to  large  institutional  investors  at  a 
discount  to  the  market  price. 

4.  Applicants  propose  Uiat  the  Global 
Fund  sell  the  Peraetel  Shares  to  the 
TrtisL  The  purchase  price  to  be  paid  by 
the  Trust  will  be  the  February  Price  plus 
carrying  costs  relating  to  the  investment 
(the  "Purchase  Price").  These  carrying 
costs  will  reimburse  the  Global  Fund  for 
its  estimated  cost  of  funds  (the 
overnight  LIBOR  plus  0.5%)  from  the 
Settlement  Date  through  the  date  on 
which  the  Triist  purchases  the  Persetel 
Shares  (the  "Trust  Purchase  Date"). 

Applicants'  Legal  Analysia 

1.  Section  17(a)  of  the  Act  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  knowingly  to  sell  or  purchase 
securities  to  or  frtim  the  company. 
Section  2(aX3)  of  the  Act  defines 
"affiliated  person"  of  another  person  to 
include  (a)  any  person  directly  or 
indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person,  (b)  any  person  directly 
or  indirectly  controlling,  controlled  by. 
or  imder  common  control  with  the  other 
poson.  or  (c)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  person. 

2.  The  Trust  and  the  Global  Fund  are 
OHitrolled  by  Old  Mutual.  The  Trust 
and  the  Global  Fund  also  share  a 
common  investment  adviser.  Thus,  the 


Iriist  and  the  Global  Fund  are 
"affiliated  persons"  within  the  meaning 
of  section  2(aH3)  of  the  Act  As  a  result, 
a  sale  of  securitiin  by  the  Qobal  Fund 
to  the  Trust  is  prohibited  by  section 
17(a)  of  the  Act 

3.  Section  17(b)  of  the  Act  {Hovides 
that  the  SEC  may  exempt  a  transaction 
from  the  prr^bitions  of  section  17(a)  if 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid, 
are  reason^le  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  the  registered  investment 
company  concerned  and  with  the 
geneo^l  purposes  of  the  Act 

4.  Applicants  submit  that  the 
requeued  relief  meets  the  standards  set 
faith  in  section  17(b).  Applicants  state 
that  the  trustees  of  the  Trust  and  the 
Advisw  have  reviewed  the  proposed 
investment  in  detail,  taking  into 
consideration  and  nature  of  the 
investment,  the  fairness  of  the  Purchase 
Price,  and  each  of  the  facton  set  forth 
in  Section  17(b)  of  the  Act.  On  Frimiary 
14, 1997,  the  board  of  trustees  of  the 
Trust  including  a  majcnity  of  the 
independent  trustees  of  the  Trust, 
including  a  majority  of  the  indq>endent 
trustees,  approved  the  Trust's  purchase 
of  the  Persetel  Shares. 

5.  In  evaluating  the  terms  of  the 
proposed  transaction,  the  trustees  of  the 
Trust  also  considered  the  feet  that  the 
Purchase  Price  will  include 
reimbursement  of  an  affiliated  person 
(j.e.,  the  Global  Fund)  for  its  carrjring 
costs  from  the  Settlement  Date  through 
the  Trust  Purchase  Date.  Applicants 
state  that  the  trustees  of  the  Trust 
believe  that  it  is  feir  for  the  Trust  to 
reimburse  the  Global  Fund  for  tbeae 
amoimts  if  it  proceeds  with  the 
proposed  transaction  because  the  Trust 
will  receive  the  benefit  of  the 
discounted  {Hice  paid  by  the  Global 
Fund  for  the  Peraetel  Shares  and  any 
appreciation  in  the  value  of  the  Persetel 
Shares  from  the  Settlement  Date  through 
the  Trust  Purchase  Dete.  Applicants 
represent  that,  if  the  Purchase  F^ce 
exceeds  the  current  market  price  of  the 
Persetel  Shares  on  the  Trust  Purchase 
Date,  the  Trust  will  cancel  the  proposed 
transaction  and  not  purchase  the 
Persetel  Shares  from  the  Global  Fund. 

6.  Applicants  state  that  the  proposed 
transaction  would  comply  wiUi  the 
requiranents  of  rule  17a-7.i  except  that 
the  Purchase  Price  will  be  twlow  market 


price  and  the  Trust  and  the  Qobal  Fund 
are  not  affiliated  persons  solely  by 
reason  of  having  a  common  inve^ment 
advisa  or  investment  advisers  which 
are  affiliated  persons  of  each  other, 
common  diractors,  and/or  common 
officers. 

For  the  CommiMinn,  by  the  DhrisiaB  at 
Investmont  ManagBinsnt  punoant  to 
delegstsd  sutbafity. 

Mai«8ra(  H.  McFarlaiii. 

Deputy  Setretary. 

(FR  Doc.  97-28177  Pilad  ll-2»-«7: 8.-4S  aial 


SECUWTlhS  MtD  EXCHAWQE 


FWnga  Under  ttw  Public  UlMly  Hotdbig 
Company  Act  of  1t36.  as  Ainendad 

r-Acri 

October  17. 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  AD  interested 
persons  are  referred  to  the  applicaticm(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
tFBn8action(8)  summarized  below.  The 
^ppUcation(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request*  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  10. 1997.  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washingtcm,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(8)  at  the  addreas(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law.  by 
certificate)  slM>uld  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  feet  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  die  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 


*  Rule  17*-7  pannits  certain  purchase  and  cale 
tiaiuactioas  between  an  invectmeot  company  and 
oaftain  of  its  affiliated  penoos  provided  that  certain 
cooditioas  are  met.  including  that  the  transactioa 
be  aflected  at  the  cunoDt  aaricat  price  of  the 


West  Texas  UtiUtiaa  I 

(70-a057) 

West  Texas  Utilities  Company 
("WTU").  301  Cypress  Street,  Abilene. 
Texas  79601-5820,  a  wholly  owned 
electric  puMic-utility  subaidiary 
ccwnpany  of  Central  and  South  West 
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Corporation,  a  registered  holding 
company,  has  filed  a  post-eSiBCtiva 
amendment  to  its  declaration  under 
•actions  6(a)  and  7  of  the  Act  and  rule 
54  thereunder. 

By  order  dated  October  7, 1992 
(HCAR  No.  25649)  ("Order"),  WTU  was 
authorixed.  among  other  things,  to  issue 
and  sell  up  to  an  aggregate  principal 
amount  of  $150  million  of  First 
Mortgage  Bonds  ("Bonds"),  in  one  or 
more  series,  from  time  to  time  through 
Oecemba-  31. 1994.  WTU  was 
authorized  to  use  the  proceeds  from  the 
sale  of  Bonds  (1 )  to  redeem  all  or  a 
portion  of  its  then  outstanding  $75 
million.  6'M%  First  Mortgage  Bonds, 
Series  N.  due  May  1.  2016  ("Saries  N 
Bonds").  (2)  to  purchase,  through  a 
tender  offer,  all  or  a  portion  of  its  then 
outstanding  $65  million,  9V4%  first 
mortgage  bonds.  Series  O,  due 
December  1,  2019  ("Series  O  Bonds"), 
and  (3)  to  repay  outstanding  short-term 
borrowings  or  for  other  general 
corporate  purposes.  In  October  1992, 
WTU  issued  $75  million  of  Bonds 
pursuant  to  the  Order.  The  net  proceeds 
from  the  sale  of  the  Bonds  were  used  to 
redeem  the  Series  N  Bonds. 

By  order  dated  December  19.  1994 
(HCAR  No.  26194)  ("First  Supplemental 
Order"),  the  Commission  extended  from 
December  31,  1994  to  December  31, 
1996,  the  authorization  to  issue  and  sell 
the  remaining  $75  million  of  Bonds. 

In  March  1995.  WTU  issued  $40 
million  of  Bonds  pursuant  to  the  Order 
and  the  First  Supplemental  Order.  The 
newt  proceeds  were  used  to  repay  a 
portion  of  WTU's  short-term  debt  and  to 
reimburse  WTU's  treesury  for 
reacquiring  approximately  $10  million 
of  its  Series  O  Bonds. 

By  order  dated  July  26.  1995  (HCAR 
No.  26340)  ("Second  Supplemental 
Order"),  the  Commission  granted  WTU 
authority  to  issue  and  sell,  through 
December  31, 1997,  up  to  an  additional 
$95  million  of  first  mortgage  bonds 
which,  together  with  the  remaining  $35 
million  authorized  to  be  issued  and  sold 
pursuant  to  the  Order  and  the  First 
SupplemoQtal  Order,  would  authorise 
WTU  to  issue  and  sell  up  to  an 
additional  aggregate  principal  amount  of 
$130  million  of  first  mortgage  bonds 
(collectivety,  "New  Bonds"),  which  may 
have  matxirities  not  less  than  two  nor 
more  than  40  years. 

As  stated  in  the  Second  Supplemoital 
Order,  the  proceeds  from  the  sale  of  the 
New  Bonds  will  be  used  to  (1)  redeem 
all  or  a  portion  of  WTU's  outstanding 
$55,203  million.  Series  O  Bonds  and/or 
(2)  to  repay  a  portion  of  WTlTs  shnt- 
term  debt,  to  provide  working  capital 
and  for  other  ganeral  corpoiate 
purposes. 


WTU  now  proposes  that  the 
Commission  extend  its  authority  to 
issue  the  New  Bonds,  pursuant  to  the 
terms  and  conditions  set  forth  in  the 
Order,  the  First  Supplemental  Order 
and  the  Second  Supplemental  Order, 
through  December  31.  2002. 

For  tiw  Cnminitaioo,  by  tiw  Division  of 
InvBstmeat  Management,  puisuant  to 
dalegated  authority. 

Migail  H.  Heratiami, 

Deputy  Secretary. 

[FR  Doc.  97-28175  Fikd  lfr-2>-«7;  8:45  am] 
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SMiP'rieQiMSKiry  mysiiiufiKNis;  Nonce 
of  FUhfiQ  end  Imniediele  Effectlveneee 
of  Propoeed  Rule  CtwnQe  by  Amerlcen 
Slock  Exchenge,  Inc.  IMeliiiy  to 
Amendments  to  Rule  120  (Units  of 
Tredhig) 

October  17. 1997. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934.*  notice 
is  hereby  given  that  on  October  1 .  1997. 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
the  propoeed  rule  change  as  described 
in  Items  I,  Q,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sobcit  commraits  on  the  proposed  rule 
change  frrxn  interested  persons. 

L  Self-Regalatory  Orgaaization's 
Statement  of  the  Tema  of  Sufaatawx  of 
the  Propoeed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Ruls  120  to  provide  for  a  imit 
of  trading  in  bonds  other  than  $1,000  in 
par  value.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  Amex  and  the 
Commission. 

n.  Setf-EegHlalory  OrgaaizatkMa's 
StatanoBt  of  the  Purpose  xti,  and 
St^Btocy  Basia  fior.  the  Propoaed  Rule 


In  its  filing  with  the  Commission,  the 
salf-ragulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
ai  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 


prepared  siunmaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulattxy  Orgcmixation's 
Statement  of  the  Puqxjse  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

Amex  Rule  120  provides  for  a  unit  of 
trading  in  bonds  of  $1 ,000  in  par  value, 
except  for  U.S.  Government  issues,  for 
whidi  the  unit  of  trading  is  the 
minimum  denomination  in  which  such 
securities  are  issued.  Rule  120  also 
provides  that  a  unit  of  trading  in  stocks 
is  100  shares,  unless  the  Exchange  fixes 
a  lesser  amount 

There  are  instances  where  bond 
issuers  and  broker-dealers  underwritiBg 
bond  issuances  desire  an  exchange- 
listing  of  bonds  with  a  unit  of  trading 
greater  than  $14XK)  in  par  value.  Fch- 
example,  an  issuer  or  underwriter  may 
prefer  a  unit  of  trading  of  $100,000  or 
$250,000  in  par  value  per  trading  unit 
in  specific  cases.  Such  issuances,  which 
ciirrently  trade  on  the  New  York  Stock 
Exchange,  can  be  expected  to  appeal 
primarily  to  institutional  investon  and 
to  trade  infrequently. 

The  Amex  believes  it  is  appropriate 
and  competitively  desirable  to  clarify  its 
authority  to  allow  listing  and  trading  of 
such  issues.  Rule  120,  therefore,  is 
proposed  to  be  amended  in  a  manner 
similar  to  NYSE  Rule  55  to  specifically 
provide  that  a  unit  of  trading  of  other 
than  $1 ,000  in  par  value  may  be 
designated  by  the  Exchange  fot  specific 
issues  of  bonds  denominated  in  U.S. 
dollars  for  foreign  currencies. 

(2)  Statutory  Basis 

The  proposed  rule  change  is 
consistoat  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(bM5)  ^  in  particular  in  that  it 
is  designed  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market,  to  promote  just  and 
equitable  principles  of  trade  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self'RegukiUxy  Organization's 
Statement  on  Airden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burdoi  on  competition. 


•  IS  U.S.C  TSiQtKl). 
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C.  Self-Regulatory  (^ganixation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
h4embers,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfledivaBasB  of  dw 
Proposed  Role  Change  aad  Tlniag  far 
Cnmmisafon  Actioa  ^ 

The  Exchange  has  asserted  that  the 
proposed  rule  change  (i)  will  not 
significantly  affect  the  protection  of 
investors  or  the  pubUc  interest,  (ii)  will 
not  impose  any  significant  burden  on 
nnnpetition.  and  (iii)  will  not  become 
operative  for  30  days  after  the  date  of 
this  filing.  For  the  foregoing  reasons  and 
because  the  Exchange  provided  at  least 
five  business  days  notice  to  the 
Commission  of  its  intent  to  file  this 
proposed  rule  change,  the  rule  filing 
will  become  opwative  as  a  "non- 
controversial"  rule  change  pursuant  to 
Rule  19b~«(eK6)  under  the  Act^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appeara  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  tl^  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  SoBdtatkm  of  Commeitfi 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W..- 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendmfflits,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ^at  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  die 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Refsrence 
Room  in  Washington,  D.C  Copies  of 
such  filing  vrill  also  be  available  for 
inspection  and  copying  at  the  prindplal 
o£G^  of  the  Amex.  All  submission 
should  refer  to  the  file  number  in  the 
caption  ^wve  and  should  be  submitted 
by  November  14. 1997. 


For  the  rommiision  by  tfw  Division  of 
Market  Regulation,  pursuant  to  dalegatad 
authority.* 

tH.1 


Deputy  SecnUny. 

[FR  Doc  97-28181  Filed  10-2»-«7: 8:45  am] 
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No.  34-MM9;  FVa  No.  SR-CHX- 


Self-ReguMory  Organizattons; 
of  RHng  of  Prepoaed  Rule 
die  Chicago  Slock  Exchange. 
Incofporalad  Reladng  to  the 
Exchange's  BEST  Rule 

October  16. 1997. 

Pursuant  to  Section  19(bXl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  herrtiy  given  that  on 
September  12, 1997.  the  C^cago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  propoeed 
rule  change,  as  described  in  Itons  I.  n. 
and  m  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  pwsons. 

L  Setf-Rognlatory  Organization's 
StataassBt  of  the  IJams  of  the  Snbstaiice 
of  d>e  Propoeed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  37(a)  of  Article  XX  of  the 
Exchange's  Rules  to  clarify  that  the 
Exchange's  BEST  Riile  guarantee  is 
limited  to  both  the  size  and  price 
associated  with  the  best  bid  and  ofiior. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 

fViiiiini««if>n 

n.  Setf-Reguialory  OiganizatioB's 
StalemeBt  of  the  Purpooa  at,  aad 


In  its  filing  widi  the  Commission,  the 
Exchange  included  statunents 
concerning  the  purpoee  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  sunmiaries.  set 
forth  in  sections  A.  B.  md  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A .  Self-Regulatory  Organixation  's 
Statanent  of  the  Purpoee  of.  and 
Statutory  Basis  fw.  the  Propoeed  Role 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
BEST  Rule  (Article  XX.  Rule  37)  to 
clarify  an  ambiguity  concerning  the 
^ipUcation  of  the  BEST  Rule.  Currendy, 
the  Exchange's  BEST  Rule  states  that, 
sul^ect  to  certain  exceptions,  all  agency 
maricet  ordms  are  guaranteed  an 
execution  on  the  basis  of  the  ITS  BBC' 
for  Dual  Trading  System  issues  and  the 
NBBO  3  for  Nasdaq/NM  issues. 

Each  best  bid  and  ofiiBr,  including  the 
ITS  BBO  and  NBBO,  contains  two 
components — price  and  size.  Because 
the  BEST  Rule  requires  a  specialist  to 
guarantee  an  execution  on  the  basis  of 
the  best  bid  or  ofiier,  the  Exchange  has 
consistendy  interpreted  this  guarantee 
as  applying  to  both  the  size  auod  price 
associated  with  that  best  bid  or  ofisK.  In 
this  rule  change,  the  Exchange  proposes 
to  add  the  words  "size  and  price 
associated  with"  to  the  beginning  of  the 
BEST  Rule  to  clarify  diat  dw  BEST  Rule 
guarantee  is  limited  to  both  the  size  and 
price  associated  with  the  best  bid  and 
offer. 

This  change  is  consistent  with  the 
Exchange's  existing  N4AX  Rule  (Article 
XX,  Rule  J7(bKll))  which  states  diat 
"notwithstanding  anjrdiing  in  this  Rule 
to  the  contrary,  no  market  (Htler  or  limit 
order  that  is  marketable  wh«i  entered 
into  the  MAX  System  will  be 
automatically  executed  if  the  siae 
associated  with  the  ITS  BBO  or  NBBO, 
as  the  case  may  be.  is  of  a  size  less  than 
sndi  maifcet  order  or  limit  mder." 

2.  Statutory  Basis 

Hw  Exchange  represents  that 
proposed  rule  change  is  consistent  with 
Sectim  6(bX5) «  of  the  Act  in  thrt  it  is 
dengned  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  sjrstem.  and.  in 
general,  to  protect  investors  and  the 
public  interest 

B.  Self-Regulatory  Organization's 
Stataaent  on  Burden  on  Competrtran 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


*i7  cnt  MaiSb-KaMS). 
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any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
^4embers,  Participants  ot  Others 

The  Exchange  did  not  solicit  or 
receive  Mrritten  comments  with  respect 
to  the  proposed  rule  change. 

nL  Date  of  EflectiTeMaB  of  tfaa 
Proposed  Rule  Change  and  Timing  fcr 
Commiaaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Ragislw  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Ryrhiingp  consents, 
the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoliciUtioB  Of  Commenti 

Interested  persons  are  invited  to 
submit  written  data,  viewrs  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submiasions 
should  file  six  copies  thereof  writh  the 
Secretary,  Secvirities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submissions,  all  subaequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  an  any  persons,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  522,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington.  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-97-20 
and  should  be  submitted  by  November 
14. 1997. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pimuant  to  delegated 
authority.' 

Dtpttty  S0cx9toiy^ 

(FR  Doc.  97-28178  Filed  tO-2S-97:  8:45  an) 


SECURITIES  AND  EXCHANGE 
COMMISSION 
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Self-Regulatory  Organizations;  Notice 
of  Rling  of  Propoaed  Rule  Change  by 
ttw  Chicago  Slock  Exchange, 
Incorporatad  Raiaflng  to  the  Adoption 
of  Rulaa  Qovamlng  Martol-al-tha- 
CloaeOfdafs 

October  17. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
September  12. 1997.  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change,  as  described  in  Items  I.  II. 
and  QI  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  r\ile 
change  from  interested  persons. 

L  Self-Regulatwy  Organization's 
Statement  of  the  Terms  of  Sobstance  of 
the  Prepeeed  Rale  Change 

The  Exchange  proposes  to  add  Article 
XX,  Rule  44  to  the  Exchange's  Rules 
relating  to  market-at-the-close  orders. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Commission. 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpoea  of,  and 
SUtutory  Besis  far,  the  Propoaed  Rule 


In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Setf-Reguhtory  Organization's 
Statentent  of  the  Purpose  of,  and 
Statutmy  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Cunently,  the  Exchange  has  no  rides 
regarding  market-at-the-doae  ("MOC") 
oiders.  Tlie  Exchange  therefore  wishee 
to  add  specific  rules  governing  MOC 
orders  to  formalize  the  procedures  for 


such  orders  and  to  delineate  the  rights 
and  obligations  of  Exchange  members 
and  customers  with  regard  to  such 
orders. 

The  Exchange  proposes  to  adopt 
prtx:edures  that  are  essentially  identical 
to  those  used  by  the  New  York  Stock 
Exchange  ("NYSE").  The  proposed 
r4ule  is  intended  to  ensure  thiat  orders 
sent  to  the  Exchange  will  receive 
treatment  similar  to  orders  sent  to  the 
NYSE. 

The  propoaed  rule  change  provides 
definitions  for  all  relevant  terms. 
"Market-at-the<aose  Order"  or  'MOC 
order"  means  a  market  order  which  is 
to  be  executed  in  its  entirety  at  the 
closing  price  on  the  primary  market  of 
the  stock  named  in  the  order,  and  if  not 
so  executed,  is  to  be  treated  as  canceled. 
"Expiration  Day"  means  the  last  trading 
day  before  the  one  day  a  month  that 
standardized  contracts  in  derivative 
products  (such  as  stock  index  futures, 
stock  index  options,  and  options  on 
stock  index  futures)  expire.  "Quarterly 
Index  Expiration  Day"  means  the  last 
trading  day  of  each  calendar  quarter 
when  quarterly  index  expiration 
("QIX")  options  expire.  "Pilot  Stocks" 
means  those  stocks  contained  on  the  list 
published  from  time  to  time  by  the 
primary  market  for  such  stocks. 

Certain  limitations  will  apply  to  MOC 
orders  on  Expiration  Fridays  and 
Quarterly  Index  Expiration  Days.  In 
genoal,  no  such  MOC  order  may  be 
entered  after  2:40  pan..  Central  Time,  in 
any  stocL  Floor  broken  representing 
such  orders  must  indicate  their  MOC 
interest  to  the  specialist  by  2:40  p.m. 
After  2:40  pjn..  MOC  orders  may 
generally  be  entered  to  offset  published 
imbalances.  However,  the  liquidation  of 
positions  relating  to  a  strategy  involving 
any  stock  index  options,  using  MOC 
orders  entered  after  2:40  p.m..  is  not 
permitted,  even  if  such  orders  might 
offset  published  imbalances.  No  MOC 
order  in  any  stock  may  be  canceled  or 
reduced  in  size  after  2:40  p.m. 
Cancellations  to  correct  a  legitimate 
error,  however,  will  continue  to  be 
permitted  after  2:40  pjn. 

For  MOC  orders  on  Expiration  Fridays 
and  Quarterly  Index  Expiration  Days,  as 
soon  as  practicable  after  2:40  pjn.. 
notice  will  be  published  by  the 
Exchange  of  any  MOC  order  imbalance 
of  50.000  shares  or  more  in  the  Pilot 
Stocks.'  stocks  being  added  to  or 
dropped  from  an  index,  and.  upon  the 


*  17  Cnt  2aa30-3(aXl2). 


MSU.S.CS78«Nl). 


'Th*  Rxrheng*  will  pubUsh  notice  only  of  tliOM 
MOC  ofdv  inbalancas  thai  occur  on  the  fTiHtit 
of  tlw  fTurhemni.  Telephooa  coovenatioa  batwraan 
David  T.  RusofT.  Attomey.  Foley  and  LardDar.  aitd 
Michael  L.  Loftua.  AttonMy.  Oiviaioo  of  I 
Ragulatioa.  SBC  (Octobac  16, 1997). 
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request  of  a  specialist,  any  other  stock 
with  the  approval  of  a  floor  official. 

Other  proposed  rules  apply  to  MOC 
orders  on  Non-Expiration  Days.  No  such 
MOC  order  may  be  entered  after  2:50 
p.m..  Central  Time,  in  any  stock,  except 
to  offset  a  published  order  imbalance. 
Floor  brokers  representing  such  orders 
must  indicate  thieir  MOC  interest  to  the 
specialist  by  2:50  p.m.  No  MOC  order  in 
any  stock  may  be  canceled  or  reduced 
in  size  after  2:50  p.m.  Cancellations  to 
craract  a  legitimate  error,  however,  will 
continue  to  be  permitted  after  2:50  p.m. 

For  MOC  oroers  on  Non-Expiration 
Days,  as  soon  as  practicable  after  2:50 
pjn..  notice  will  be  published  by  the 
Exchange  of  any  MOC  order  imbalance 
of  50,000  shares  or  more  in  the  Pilot 
Stocks,^  stocks  being  added  to  or 
dropped  from  an  index,  and,  upon  the 
request  of  a  specialist,  any  other  stock 
with  the  approval  of  a  floor  official. 

A  specialist  will  only  be  obligated  to 
accept  and  guarantee  execution  of  those 
MOC  orders  that  are  of  a  size  and  type 
that  a  specialist  would  otherwise  bie 
required  to  accept  and  guarantee 
execution  of.  if  the  ordns  did  not  have 
a  market-at-the-close  designation. 

The  proposed  rule  change  provides 
that  a  specialist  shall  execute  MOC 
orders  in  a  stock  in  a  specified  maimer. 
Where  there  is  an  imbalance  between 
the  buy  and  sell  MOC  orders,  the 
specialist  shall,  at  the  close  of  the 
Primary  Trading  Session  on  that  day. 
execute  the  imbalance  for  its  own 
accotmt  at  the  cloaing  price  on  the 
primary  market  of  the  stock.  The 
specialist  shall  then  stop  the  remaining 
buy  and  sell  onlers  against  each  othw 
and  pair  them  off  at  the  closing  price  cm 
the  i»imary  market  of  the  stock.  The 
"pair  off"  transaction  shall  be  repcHted 
to  the  consolidated  last  sale  reporting 
system  as  "stopped  stock."  Where  the 
aggregate  size  of  the  buy  MOC  txden 
equals  the  aggregate  size  of  the  sell  MOC 
onlers.  the  buy  onlers  and  sell  orders 
shall  be  stopped  against  eech  other  and 
paired  off  at  the  closing  price  on  the 
primary  market  of  the  stock.  The 
transaction  shall  be  reported  to  the 
consolidated  last  sale  reporting  systan 
as  "stopped  stock." 

Proprietary  onlers  represented 
pursuant  to  Section  ll(aNlXO)4  of  the 
Act  (i.e..  "G"  orden)  must  be 
announced  as  such  and  yield  priority, 
parity  and  precedence  to  any  order 
which  is  for  the  account  of  a  poson 
who  is  not  a  men^wr.  member 
organization  or  associated  person 
thereoL  Market  orders  to  sell  short  at- 
the-doae  represented  as  "G"  ordms 


must  yield  priority,  parity  and 
precedence  to  limit  orders  not 
represented  pursuant  to  Section 
ll(aKlKG)  of  the  Act  For  example,  in 
executing  paired-off  MOC  orders,  a  "G" 
order  to  sell  short  at-the-markeTwould 
jrield  to  sell  orders  limited  at  the  closing 
price  that  are  not  represented  as  "G" 
ordera.  This  will  be  the  policy  even  if 
the  "G"  order  to  sell  shcnt  at-the-market 
theoretically  could  have  been  executed 
at  a  better  price  (and  still  satisfy  the 
"short  sale"  rule  in  terms  of  a  "plus"  or 
"zero  plus"  tick)  had  there  not  been  a 
pair-off  on  the  transaction.  This  would 
not  be  ^plicable  if  the  order  was  a 
market  onla'  to  sell  "long"  <a  a  market 
order  to  buy. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(bH5) »  of  the  Act  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  Mrith  p«sons  engaged 
in  regulating  transactions  in  securities, 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and.  in  general,  to  protect  investon  axid 
the  public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  propoaed  rule  change  will  impoee 
any  inappropriate  burdau  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Coirunents  on  the 
Proposed  Rule  Chartge  Received  Ram 
Mennbers,  Participants  or  Otheis 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  propoaed  rule  diange. 

m  Haiw  nf  rflhftiiimise  rf  IImi 
Propoaed  Rale  Cha^a  an 
CoouniaBion  ActioB 

Within  35  days  of  the  date  of 
publication  of  tiiis  notice  in  the  1 
Ragialer  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  raesons  for  so  finding,  or 
(ii)  as  to  which  the  Rrrhaty  oMiaents. 
the  Commission  will: 

(A)  By  order  approve  the  proposed 
nde  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  propoaed  rule  change 
should  be  disapproved. 


IV.  SoliciUtion  of  ( 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  widi  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  die 
submissions,  all  subsequent 
amendments,  all  statements  with 
respect  to  the  proposed  rule  change  that 
are  filed  with  the  Comniission.  and  all 
written  communications  relating  to  the 
proposed  rtile  change  between  the 
Commission  and  any  persons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  522.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  w^  also  be  available  hn 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-g7-19 
and  should  be  mbmitted  by  November 
14. 1997. 

For  the  Cnmmiasion.  by  the  Divisian  of 
Markat  Regulatkai,  purMiant  to  dalagilad 
authority.* 

Maifarat  H.  McFariaad. 

Deputy  Secretary. 

[FR  Doc.  97-28179  Hlad  10-23-a7: 8:45  am) 


SECURITIES  AND  EXCHANGE 


Ma 


9T-47] 


Salt  nagulatofy  Organinttona; 

of  FHngand 

of" 


OctoiMr  17. 1907. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  act  of  1934 
("Act").!  and  Rule  19b~4  thoennder,' 
notioe  is  Sereby  given  that  on  October 
15, 1997.  the  Chicago  Stock  Exchange, 
frxxspot^ed  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exc^nga 
Commission  ("SEC  or  "Commission") 
the  propoaed  rule  change  as  described 
in  Anns  I.  n.  and  in  below,  which  Items 
luive  bem  prepared  by  the  self- 
regultfory  organization.  The 


*kL 
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Commission  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rule 
change  from  interested  persons. 

L  Setf-Regniatory  Organixation's 
Statement  of  the  Terms  of  Sufaatance  of 
tfaePropoaad  Role  Change 

The  Exchange  proposes  to  amend  its 
Rule  37(e)  of  Article  XX  relating  to  the 
execution  of  stopped  orders  under  the 
CHX's  Enhanced  SuperMAX  program. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  CHX,  and  at  the  Commission. 

IL  Setf-Regulatory  Organization's 
Statement  of  the  Purpoee  of,  and 
SUtutory  Basis  fior,  the  Proposed  Raie 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  i>^acified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regalatory  Organization's 
Statement  of  the  Purpose  of,  and 
SttOuUxy  Basis  for,  the  Proposed  RtUe 
Change 

1.  Purpose 

On  May  22.  1995.  the  Commission 
approved  a  proposed  rule  change  that 
allows  specialists  on  the  Exchange, 
through  the  Exchange's  MAX  system,  to 
provide  order  execution  guarantees  that 
are  more  Eavorable  than  those  required 
under  CHX  Rule  37(a).  Article  XX.^  That 
approval  order  contemplated  that  the 
QiX  would  file  writh  the  Commission 
specific  modificationa  to  the  parameters 
of  MAX  that  are  required  to  implement 
various  options  available  under  the 
rule.* 

On  September  16, 1997,  the  CHX 
{Hoposed  changes  to  the  Enhanced 
SuperMAX  pro-am.'  For  technological 
reasons,  the  CHX  has  decided  not  to 
implement  those  changes  at  this  time. 
Instead,  the  CHX  will  continue  to 
operate  the  Knhanrwd  SuperMAX 
program,  as  that  program  existed  prior 
to  the  September  1997  proposed 


As  a  result,  as  is  currently  the  case, 
under  the  KnK«nr«»H  SuperMAX 


*  Sw  Sacnrilin  &KbaiiH>  Ad  RalMw  No.  3S7S3 
(May  22. 199S).  60  FR  28007  (May  Z6.  1906)  (onlar 
■ppnmng  FUe  No.  SR-CHX-9S-0S). 

*U 

*Saa  SacMhtiaa  Exchanga  Act  Ralaaae  No.  39162 
(<ra|HaMliM  30.  1997).  62  FR  52367  (Odobar  7. 
1997)  (FUa  No.  SR-CHX-07-23). 


program,  certain  orders  will  be 
"stopped"  at  the  ITS  BBO  (as  that  term 
is  defined  in  Article  XX,  Rule  37  of  the 
CHX  rules)  and  will  be  executed  with 
reference,  to  the  next  primary  mariiet 
sale.  The  Enhanced  SuperMAX  program 
wrill  continue  to  include  a  time-out 
feature  whereby  if  there  are  no 
executions  in  the  primary  mai  ket  after 
the  order  has  been  stopped  Cor  a 
designated  time  period,  the  order  will 
be  executed  at  the  stopped  price  at  the 
end  of  such  period.  Such  period,  known 
as  a  time-out  period,  will  continue  to: 
(1)  Be  pre-selected  by  a  specialist  on  a 
stock-by-stock  basis  based  on  the  size  of 
the  order;  (2)  be  able  to  be  changed  by 
a  specialist  no  more  frequently  than 
once  a  month;  and  (3)  last  no  less  than 
30  seconds. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(bX5)  of  the  Act*  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  propoaed  rule  change  will  impose  a 
burden  on  competition. 

C.  Setf-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
h4embers.  Participants  or  Others 

No  comments  were  solicited  or 
received. 

nL  Date  of  EOectivwwss  of  the 
Piopused  Rule  Change  and  Timing  far 
Conunisaion  Action 

The  Commission  finds  that  the 
proposed  rule  change  has  become 
efEsctive  pursuant  to  Section  19(bX3XA) 
of  the  Act  f  and  Rule  19b-4(eK6) " 
thoEsunder  because  it:  (1)  Does  not 
significantly  afiect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  was  provided  by 
the  Exchange  to  the  Commission  with 
written  notice  of  its  intent  to  file  the 
proposed  rule  change  at  least  five  days 
prior  to  the  filing  date.  A  proposed  rule 
change  filed  under  Rule  19b-4(e)  does 
not  become  operative  prior  to  thirty 
da]rs  after  the  date  of  filing  or  such 
shorter  time  as  the  fVmiiniiminn  may 


•isu.s.C7aib)|5). 
'IS  MS.C.  7ai(b)(30NA). 
•  17  CTR  24aigb-Kal(«L 


designate  if  such  action  is  consistent 
with  the  protection  of  investors  and  the 
public  interest  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

The  Commission  finds  good  cause  to 
accelerate  the  thirty  day  period  for  the 
proposed  rule  change  to  become 
operative  prior  to  the  thirtieth  day  after 
the  date  of  the  filing,  October  15, 1997. 
The  Commission  notes  that  due  to 
technological  obstacles,  the  Exchange 
currently  is  unable  to  implement  the 
changes  to  its  Enhanced  SuperMAX 
program  envisioned  in  its  September 
filing,  which  became  effective  upon 
filing.  The  Commission  further  notes 
that  acceleration  will  allow  the 
Exchange  to  continue  to  enforce  its  rules 
relating  to  the  treatment  of  stopped 
orders  under  the  Enhanced  Sup^MAX 
program,  as  such  rules  existed  prior  to 
the  September  filing.  For  the  foregoing 
reasons,  the  proposed  rule  change  will 
become  opmative  immediately. 

rv.  SoUcitatian  of  Coounents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statemoUs 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provision-^  of  U.S.C  552.  will  be 
available  for  inspection  and  cop3ring  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  IX  20549.  Copies  of  such 
filing  also  will  he  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  file  number  SR-CHX— 
97-27  and  should  be  submitted  by 
November  14. 1997. 

For  the  Commission,  t>y  the  Division  of 
Markat  Regulation,  pursuant  to  delegated 
■uthonty.* 


•  1 7  CFR  3oa3e-<3(aNiz). 
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Deputy  Seamtatf. 
(FR  Doc.  97-28180  Rlad  10-23-97;  8:45  am) 


SECURITIES  AND  EXCHANGE 
COMMISSION 


|N8lSS9Q  NO* 


nw  PIOl  ofv^CHX* 


Seif-RegulBtory  Organizatiorw;  Notioe 
of  Filing  and  Cider  Granting 
Acoelefslad  Approval  of  Propoaed 
Rule  Clianga  by  the  Ctilcago  Stodt 
Exchange,  incorporated  Relattng  to  the 
Exchange'e  Automated  E»ecuBon 
System 

October  20, 1997. 

Pursuant  to  Section  19(bXl)  of  die 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
September  12. 1997.  the  C^cago  Stock 
Exchange.  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC')  the  proposed 
rule  change,  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  coniments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatavy  Organization's 
Statement  of  tlie  Terms  of  Sulistanoe  of 
tiw  Propoeed  Rule  Change 

The  Exchange  proposed  to  amend 
Rule  37(b)(6)  of  Article  XX  of  the 
Exchange's  Rules,  relating  to  the 
Exchange's  automated  execution 
system,  the  "MAX  System."  The 
modification  provides  for  a  fifteen 
second  delay  before  a  MAX  execution 
except  where  the  spread  between  the 
ITS  Best  Bid  and  ITS  Best  Offer  is  equal 
to  the  minimum  price  variation  in  the 
relevant  issue. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange,  and  at  the 
Commission. 

n.  Self-Regulatory  Organizatiaa's 
Statement  of  the  Purpose  oC  and 
Statnlory  Basis  far,  the  Propoaed  Rule 


In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 


forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization'$ 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Article  XX,  Rule  37(bX6)  currently 
provides  that,  when  using  the 
Exchai^e's  MAX  System  in  the 
execution  of  Dual  Trading  Systran 
issues,  there  will  generally  be  a  fifteen 
second  delay  between  the  time  a  marlcet 
order  is  entoed  into  MAX  and  the  time 
it  is  automatically  executed.  This  delay 
alloMTs  opportunity  for  price 
improvement  However.  Rule  37(bX6) 
also  currently  provides  that  where  the 
spread  between  the  ITS  Best  Bid  and 
ITS  Best  OfEsr  is  Vfc  point,  on  order  will 
immediately  be  executed  (because  of  the 
lack  of  opportunity  for  price 
improvement). 

Certain  Dual  Trading  System  issues 
have  recently  begun  trading  in 
minimum  variations  less  than  ^  point 
(e.g.,  V^e  point).  In  recognition  of  this 
change,  the  proposed  rule  change 
provides  for  a  fifteen  second  delay 
before  a  MAX  execution  except  whoe 
the  spread  between  the  ITS  Best  Bid  and 
ITS  Best  Offer  is  equal  to  the  Tninimntn 
variation  in  the  relevant  issue.  The 
Exchange  Iwlieves  this  modification  will 

allow  customers  the  mayimnin 

opportunity  for  price  improvement 

2,.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  vrith 
Section  6(bK5)  ^  of  the  Act  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest 

B.  Self-Regulatory  Organization's 
Statement  cm  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
comp>etition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
hfembers.  Participants  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change. 


nL  Solicitation  of  Connnenls 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Posons  making  writtm  suhmiasions 
should  file  six  copies  thereof  with  the 
Secretary,  Secuirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  ail  statranents  wi^ 
respect  to  the  proposed  rule  change  that 
are  filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  posons,  other 
than  those  that  may  be  withheld  from 
the  public  in  accordance  with  the 
provisions  of  5  U.S.C  §  522,  will  be 
available  for  insp>ection  and  copying  at 
the  Commission's  Public  Refisrence 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offik»  of  the  Exchange.  All  submissions  - 
should  refer  to  File  No.  SR-CHX-^7-22 
and  should  be  submitted  by  November 
21. 1997. 

IV.  Commiseiim's  Findings  and  Order 
Granting  Acceierated  Approral  of 
Propoaed  Role  Change 

The  Commission  has  reviewed 
carefully  the  Exchange's  proposed  rule 
change  and  believes,  for  the  reestHis  set 
forth  below,  the  proposal  is  consistent 
with  the  requirements  of  Section  6  of 
the  Act  ^  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  beUeves  (he  propcMal  is 
consistent  with  Section  6(bX5)  *  of  the 
Act  because  it  will  facilitate  transactions 
in  securities  by  providing  investors  with 
the  opportunity  for  price  improvement, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to,  and 
perfect  the  mechanism  of  a  bee  and 
open  market 

The  proposed  rule  change  modifies 
the  Exchange's  rule  relating  to  its  MAX 
Sjrstem  so  that  autconatic  execution  is 
delayed  to  provide  the  oppratunity  for 
price  improvement  in  stoclcs  trading  in 
minimum  increments  of  less  than  Vt. 
This  modification  comports  with  the 
movement  towards  smaller  trading  and 
quotation  incremoits  for  equity 
securities  traded  on  securities 
exchanges.^  Furthermore,  it  establishes 


>isu.s.CS7ai(bKi). 


*15U.SXlS784bXS). 


*isu.s.c§7af. 

«isu.s.cs7sm4(s). 

*Sacuritia(  Exdiange  Act  Reiaan  Nos.  38571 
(May  5.  1997),  62  FK  2S6S2  (May  9.  1997) 
(apfWDviag  an  AMEX  propoaal  to  raduca  tka 
iBinimmn  tradiiig  vaiiatioo  fro*  V%  to  VSa);  3S744 
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equal  price  improvement  opportimities 
for  all  investors  and  removes  the 
mechaniim  that  currently  deprives 
thoae  investors  who  trade  securities 
priced  in  less  than  V%  increments  from 
potentially  obtaining  a  better  price.  In 
addition,  the  language  of  the 
modification  obviates  the  need  for 
aimilAr  technical  rule  adjustments  in  the 
future  as  the  minimiiiw  trading  and 
quoting  increments  are  further  reduced. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  the  AMEX  and  NYSE  recently 
reduced  the  minimiim  trading  and 
quotation  variations  for  securities  traded 
through  their  hcilities.  As  a  result, 
equity  securities  that  previously  traded 
in  minimum  variations  of  Vb  now  trade 
in  minimum  variations  of  Vis.  It  is 
important,  therefore,  that  the  Rules  of 
the  MAX  system  be  conformed  to  allow 
customers  the  maximum  opportunity  for 
price  improvement  in  the  MAX  System 
as  soon  as  possible. 

A  is  thenfote  ordered,  pursuant  to 
Section  19(b)(2) «  of  the  Act,  that  the 
proposed  rule  change,  SR-CHX-97-22, 
is  hereby  approved  on  an  accelerated 
basis. 

For  the  CommiMion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Maigarat  H.  McFariand. 

Deputy  Secnbuy. 

[FR  Doc.  97-28238  Filed  10-23-97;  8:45  am) 

SBJJNQ  CODE  saM-oi-ai 


SECURITIES  AND  EXCHAfiQE 
COMMISSION 

[nW0S9S  No-  34— 39294|  Flw  No.  Sh— PnOi**> 
•7-47] 

SeK-Regulatory  OrganizaUone;  Notice 
of  niing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Ptdladelphia  Stock  ExclMnge,  Inc. 
Proposing  to  Amend  Hs  Forsign 
Currency  Option  Trading  Hours 
Respecting  Customized  Foreign 
Currency  Options 

October  17, 1997. 

Pursuant  to  Section  19(bHl)  of  the 
Securities  Exchange  Act  of  1934,>  notice 
is  hereby  given  thtd  on  October  7, 1997. 
the  Philadelphia  Stock  Exchange  Inc. 
filed  with  this  Securities  and  Exchange 


Uune  18.  1997).  62  FR  34334  (June  25.  1997) 
(approving  a  NYSE  propoaal  to  reduce  the 
miniimim  trading  vaiiatiaa  from  Vb  lo  Vt»). 

•15U.S.C578i(bK2). 
'17  C3K  200.30~3(aXl2). 
>»U.S.C7ai(bNl). 


Commission  the  proposed  rule  change 
as  described  in  Items  1, 11,  and  ID  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Rogalatory  Oiganizatioii's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rale  Cliange 

The  Philadelphia  Stock  Exchange, 
hic.  ("Phbc"  or  the  "Exchange") 
pursuant  to  Rule  19b-4  of  the  Seciuities 
Exchange  Act  of  1934  ("Act")  ^  proposes 
to  cease  trading  for  expiring  customized 
ctirrency  options  at  8:10  a.m.  eastern 
time  on  business  days  in  which  the 
Foreign  Currency  Floor  of  the  Exchange 
opens  for  trading  at  8:00  a.m.  eastern 
time.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  Phlx.  and  the 
Commission. 

n.  Self-Regnlatwy  Organization's 
Statement  of  the  Purpoes  of,  and 
Statutory  Basis  fior,  the  Propoeed  Role 
-Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections.  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  (^gcmization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qtange 

1.  Purpose 

The  Foreign  Currency  floor  is  open 
from  2:30  a.m.  eastern  time  to  2:30  p.m. 
eastern  time  every  business  day. 
However,  the  Exchange  may  open  the 
foreign  currency  floor  at  8:00  a.m.  on 
some  business  days,  usually  on  business 
days  following  a  holiday.^  The 
Exchange  modified  the  trading  hours  for 
all  customized  options  such  that  an  all 
expiring  customized  option  contract 
cease  trading  at  8:00  a.m.  and  expires  at 
10:15  a.m.  eastern  time.*  However,  this 


'17CFK24ai9b-«. 

'On  the  day  following  an  Exchange  holiday  rach 
as  the  Friday  following  ThaaksBtvinK  o*  the  day 
after  Christmas  day.  trading tOHMMoaa  at  8:00  ajB. 
rather  than  2:30  a.in. 

*  See  Securities  Exchange  Act  Raleaae  No.  37732 
(September  26,  1996).  The  proposed  rule  change 
adiusted  the  trading  hours  for  all  customized 
options  such  that  all  customized  options  would 


practice  prevents  the  holder  of  an 
expiring  customized  currency  option  to 
o&et  an  expiring  position  on  days  in 
which  trading  b^ins  at  8:00  a.m.  on  the 
Foreign  Currency  floor.  Therefore,  the 
Exchange  proposes  to  cease  trading  in 
expiring  customized  contracts  at  8:10 
a.m.  on  business  days  in  which  the 
Exchange  opens  at  8:00  a.m.  and  ther^iy 
provides  a  10  minute  window  for  a 
participant  to  offset  an  expiring  option. 
The  PUx  will  provide  notification  of  the 
change  in  trading  hours  for  these 
expiring  options  by  means  of 
memoranda  to  the  membership. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  it  is 
designed  to  remove  impediments  to  and 
perfecrt  the  mechanism  of  a  free  and 
open  market  by  providing  the 
participants  with  the  ability  to  ofEnt 
their  position  prior  to  expiration  on 
those  business  days  in  which  the 
Foreign  Currency  floor  opens  at  8:00 
a.m.  eastern  time. 

B.  Self-Regulatory  Organization's 
Statement  on  the  Burden  on 
Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  comp^tion. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  at  the  time  of  the  filing. 


m.  Date  of  ECEsctiveneas  erf  the 
Propoeed  Rule  Change  and  Timing  ibr 
Commission  Ac:tion 

The  Exchange  has  asserted  that  the 
proposed  rule  change  (i)  will  not 
significantiy  affect  the  protection  of 
investors  or  the  public  interest,  (ii)  will 
not  impose  any  significant  burden  on 
competition,  and  (iii)  will  not  become 
operative  for  30  days  after  the  date  of 
this  filing.  For  the  foregoing  reasons  and 
because  the  Exchange  provided  at  least 
five  business  days  notice  to  the 
Commission  of  its  intent  to  file  this 
proposed  rule  change,  the  rule  filing 
will  become  operative  as  a  "non- 
controversial"  rule  change  pursuant  to 
Rule  I9b~4(e)(6)  under  the  AcL> 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 


I  trading  on  expiration  day  at  8.-00  (.m.  eaatatn 
time  and  would  expire  at  10:15  ajn.  eastern  tune. 
•  17  CFK  240.19b-^e)(6). 
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Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors  or 
otherwise  in  furtherance  of  the  purposes 
of  the  Act. 

IV.  SoUdUtion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Parsons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respecit  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitun  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington,  E)C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  at  the  PHLX  All  submissions 
should  refer  to  File  No.  SR-PHLX-97- 
47,  and  should  be  submitted  by 
November  14, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Marpoel  a  McFariaiid. 

Deputy  S&cntazy. 

IFR  Doa  97-28174  Filed  10-23-97;  8:4S  am] 
I  oooc  asw-ei-H 


SECURITIES  AND  EXCHANGE 


[Reieeee  Na  S4-M2S8;  Hie  fto.  8R-PHU(- 
•7-401 

Seif-Reguiatory  Organizations;  Notlcs 
of  Rling  and  Immediate  Effsetivsnsas 
of  Propoasd  Rule  Ctwnge  by  ttts 
PhHadslpMa  Stock  Exdtangs,  Inc. 
Relating  to  ttis  Amandmsnt  of 
Exctwnge  Rules  to  Comply  WMh 
Recent  Modifications  to  ttw  By-Laws  of 
tlis  Exchange 

October  20. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
September  24, 1997,  the  Philadelphia 
Stock  Exchange.  Inc.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 


and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  H. 
and  in  below,  which  Items  have  hem 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Setf-Ragnlatory  Oiganizatioa's 
Statement  of  the  Terms  of  Substance  of 
tbe  PnqMsed  Rule  Chai^ 

The  Exchange  seeks  to  amend 
Wirrhiinga  Rules  500  and  960.9  to 
comply  with  recent  modifications  made 
to  tbn  By-Laws  of  the  Exchange. 

The  text  of  the  proposed  nue  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange  and  the 
Commission. 

n.  Sdf-Regnlatmy  Organization's 
Statement  of  die  Purpose  of^  and 
Statntoiy  Basis  far.  die  Propoeed  Rule 


In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  nde  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  Hie 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such  .. 
statements.  -f 

A.  Self-Regulatary  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  recently  received 
regulatory  approval  to  revise  the 
governance  structure  of  the  Exchange.^ 
As  part  of  the  restructuring,  revisions 
were  made  to  the  By-Laws  and  Articles 
of  Incorporation  of  the  Exchange.  In  its 
proposed  rule  change,  the  Exchange 
seeks  to  make  corresponding  revisions, 
to  two  of  its  rules,  Rule  500  and  Rule 
960.9,  to  conform  to  the  new  By-Laws 
where  necessary.  The  proposed 
amendments  would  modify  rules  that 
concern  the  structure  and  procedures  of 
two  of  the  Exchange's  standing 
committees,  the  AUocation,  Evaluation 
and  Securities  Committee  ("AES 
Committee")  and  the  Business  Conduct 
Conmiittee  ("BC  Committee"). 

Rtile  500    (Allocation,  Evaluation  and 
Securities  Committee) 

The  Exchange  proposes  to  revise  Rule 
500  to  specify  the  revised  composition 


of  the  AES  Conunittee.  Under  the  prior 
version  of  By-Law  Article  X,  Section 
10-7.  the  AES  Committee  was 
composed  of  five  core  members  and 
tvrenty  members  of  an  allocation  paneL 
Under  revised  By-Law  Aitide  X, 
Section  10-7,  there  may  tmly  be  nine 
members  on  the  Committee.  Of  those 
nine  members,  some  will  be  core 
members  who  serve  three  year  terms 
while  others  will  be  annual  members 
who  may  serve  up  to  three  consecutive 
one  year  terms.  Revised  By-Law  Article 
X,  Section  10-7  reiiBrs  to  Exchange  Rule 
500  for  the  number  and  categories  of 
persons  eligible  to  serve  as  core 
members  and  anniml  members.  Because 
Rule  500  currenUy  provides  that  thoe 
will  be  five  core  members  and  twenty 
panel  members,  it  must  be  modified  to 
comply  with  the  terms  of  revised  By- 
Law  Article  X.  Section  10-7  which 
provides  for  a  total  of  nine  members  on 
the  AES  Committee.  The  Exchange 
proposes  to  maintain  the  same  number 
of  core  members,  five,  and  the  same 
selection  categories  for  core  members: 
(i)  three  persons  who  conduct  a  public 
securities  business;  (ii)  one  person  who 
is  active  on  the  equity  trading  flcxtr  as 
a  specialist  or  floor  Iwoker;  and  (iii)  one 
person  who  is  active  on  the  options 
trading  floor  as  a  specialist,  registered 
options  trader  or  floor  broker.  Rule  500 
would  be  amended  to  require  that  of  the 
four  ani^ual  members:  (i)  one  be  active 
on  the  equity  trading  floor  as  a  specialist 
or  floor  broker,  (ii)  one  be  active  on  the 
equity  options  trading  floor  as  a 
registiered  options  trader,  (iii)  one  be  a 
ptd>lic  Governor;  and  (iv)  one  be  a  non- 
industry  Govonor. 

Rule  960.9    (Business  Conduct 
Committee) 

The  Exchange  proposes  to  amend 
Rule  960.9  by  revising  the  provisions 
that  set  forth  the  appeel  procedure  for 
decisions  rendered  by  the  Business 
Conduct  Committee.  Under  revised  By- 
Law  Article  X,  Section  10-11,  appeals 
from  the  Business  Conduct  Committee 
will  now  go  directiy  to  the  Board  of 
Governors  rather  than  the  Disciplinary 
Review  Committee.^  Accordingly,  Rule 
960.9  is  being  amended  to  provide  that 
a  Respondent  who  wishes  to  appeal  a 
decision  of  the  Business  Conduct 
Committee  must  now  comply  with  the 
appeal  procedures  set  forth  in  By-Law 
Article  XI,  Section  11-1  which  governs 
appeals  from  all  committees  of  the 
Board. 


•17  CFR  200.3O-3(aKl2). 
>lSU.S.CS78a(b)(l). 


>  See  Securitiae  Exchai^  Act  Raleaae  Na  38960 
(Aug.  22. 1997).  62  FK  45904  (Aug.  29. 1997). 


'As  part  of  its  revised  governance  stnictuie,  the 
Rxrhange  eliminated  the  DiadpUnary  Review 
Committee,  td. 
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2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  chai^  is  consistent  with 
Section  6  *  of  the  Act,  in  general,  and 
fuithen  the  objectives  of  Section 
6(b)(1)  ^  of  the  Act,  in  particular,  in  that 
the  streamlining  of  the  Exchange's 
committee  structure  will  enable  the 
Exchange  to  enforce  compliance  by  its 
members  and  persons  associated  with 
its  members,  with  the  provisions  of  the 
Act,  the  rules  and  regulations 
thereunder,  and  the  rules  of  the 
Exchange. 

B.  Self-Regulatory  Oganization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C  Self-Regulatory  Organization'r 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change. 


nL  Dale  of  ECEsctiTaieM  otthe 
Propoeed  Rule  Change  and  Timing  for 
CommiflBon  Action 

The  foregoing  rule  change  is 
concerned  solely  with  the 
administration  of  the  Exchange  and 
constitutes  a  stated  policy  and  practice 
of  the  Exchange  with  respect  to  the 
administration  of  the  Exchange's  By- 
Laws  and,  therefore,  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)*  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4  ^ 
thereunder.  At  any  time  Mrithin  60  days 
of  the  filing  of  the  prop>osed  riile  change, 
the  Conmiission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  prtrtection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  SoHritafioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing. 
Persons  malcing  written  stibmissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  S  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PHLX-97- 
40  and  should  be  submitted  by 
November  14, 1997. 

Far  the  Commission,  by  the  Division  of 
Market  Regulatioa,  pursuant  to  delegated 
authority.* 

Margant  H.  McFailwid. 
Depaty  Secretary. 
[FR  Doa  97-28239  Filed  10-23-«7: 8:45  am] 

■LLMQOOOC  aOIO-Ol-ll 


SOCIAL  SECURITY  AOMMSTRATION 

Infonnadon  Collection  ActtvWos: 
Propooed  Collection  Requeeto  and 
Comment  Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  ((A4B),  as  well  as 
inHonnation  collection  packages 
submitted  to  OMB  for  dearance,  in 
compliance  with  Pub.L.  104-13 
efEective  October  1, 1995,  Tbe 
Paperwork  Reduction  Act  of  1995. 

L  The  information  collection(s)  listed 
below  require(s)  extension(s)  of  the 
current  OMB  approval(s)  or  are 
proposed  new  collectian(s): 


1.  Application  for  a  Social  Security 
Card — (^60-0066.  The  information 
collected  on  Form  SS-5  by  the  Social 
Security  Administration  (SSA)  is  used 
to  assign  a  Social  Security  Number  and 
issue  a  card.  The  Social  Security 
Number  is  used  by  SSA  to  keep  an 
accurate  record  of  each  individual's 
earnings  for  the  payment  of  benefits  and 
for  administrative  purposes  as  an 
identifier  for  health-maintenance  and 
income-maintenance  programs,  such  as 
the  Retirement,  Survivors  and  Disability 
Insurance  Programs,  the  Supplemental 
Security  Income  (SSI)  Program  and 
other  programs  administered  by  the 
Federal  government  including  Black 
Lung,  Medicare  and  veterans 
compensation  and  pension  programs. 
The  Social  Security  Number  is  also  used 
by  the  Internal  Revenue  Sovice  as  a 
taxpayer  identification  number  for  those 
individuais  who  are  eligible  to  be 
assigned  a  Social  Security  Niunber.  The 
respondents  are  applicants  for  a  Social 
Security  Card. 

Number  of  Respondents:  16  millkm. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  8Vi 
minutes — 9  minutes. 

Estimated  Armual  Burden:  2,275,000 
hours. 

2.  Request  to  Resolve  Questionable 
Quarters  of  Coverage  (SSA-512); 
Request  for  Quarters  of  Coverage  History 
Based  on  Relationship  (SSA-513) — 
0960-0575.  The  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  states  that  aliens  admitted  for  lawful 
residence  who  have  worked  and  earned 
40  qualifying  quarters  of  coverage  (QCs) 
for  Social  Security  purposes  can 
generally  receive  State  benefits.  QCs  can 
also  be  allocated  to  a  spouse  and/or  to 

a  child  under  age  18,  if  needed  to  obtain 
40  qualifying  QZa  for  the  alien.  Form 
SSA-512  is  used  by  the  States  to  request 
clarification  from  SSA  on  questionable 
QCs.  Form  SSA-513  is  used  by  States  to 
request  QC  information  for  an  alien's 
spoiise  or  parent  in  cases  where  the 
spouse  or  parent  does  not  sign  a  consent 
form  giving  permission  to  access  his/her 
social  security  records.  The  respondents 
are  State  agencies  which  require  QC 
information  in  order  to  determine 
eligibility  for  b«iefitB. 


NuratMT  of  Responses  ..___„ 

Frequency  of  Response 

Average  Burden  Per  fleaponss 
Eslimaled  Annual  Bufden  ~ 


SSA-512 


2004)00 

1  ...- 

2  (ninuiss . 
6,667  twurs 


SSA-613 


360.000. 
1. 

2fninulSB. 
11,667  hours. 


«15U.S.CS78f. 

*lSU.S.C§78«bXl). 

•lSU.S.CS78i(bX3MA). 


»17CFR240.19b-4(e). 
•  17  CFR  20(L30-3(aXl2). 
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3.  Questionnaire  for  Children 
Claiming  SSI  Benefits— 0960-0499.  The 
information  collected  on  form  SSA- 
3881  is  used  by  SSA  to  evaluate 
disability  in  children  who  apply  for  SSI 
payments.  The  respondents  are 
individuals  who  apply  for  SSI  benefits 
for  a  disabled  child. 

Number  of  Respondents:  978.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Armual  Burdeh:  489.000 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Qearance  Officer  at  the  following 
address: 

Social  Security  Administration, 
DCFAM.  Attn:  Nicholas  E.  TagUareni, 
401  Security  Blvd.,  l-A-21  Operations 
Bldg..  Baltimore,  MD  21235. 

In  addition  to  your  conunents  on  the 
accuracy  of  the  Agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

n.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 

1.  Beneficiary  Recontact  Report — 
0960-0536.  SSA  uses  Form  SSA-1587- 
OCR— SM  to  ensure  that  eligibility  for 
benefits  continues  after  entitlement  is 
esteblished  for  children  ages  15  thru  17. 
Studies  show  that  children  who  many 
bil  to  report  the  marriage  (which  is  a 
terminating  event).  SSA  akka  children 
ages  15. 16  and  17  information  about 
marital  stetus  to  detect  overpayments 
and  to  avoid  continuing  payments  to 
those  no  longer  entitled.  The 
respondents  are  applicants  for  Old  Age, 
Survivors  and  Disability  Insurance 
benefits,  who  are  ages  15  thru  17. 

Number  of  Respondents:  835,492. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  3 
minutes. 

Estiinated  Annual  Burden:  41 .775 
hours. 

2.  Waiver  of  Right  to  Appear, 
Disability  Hearing— 0960-0534.  Form 
SSA-773-U4  is  used  by  claimants  to 
request  waiver  of  their  right  to  apfiear  at 
a  disability  hearing.  The  information 
collected  will  be  tued  to  document  that 
claimants  understand  their  right  to 
appear  and  the  effects  of  their  decision 
to  waive  that  right  The  respondents  are 
claimants  who  (under  Title  II  &  XVI  of 
the  Social  Security  Act)  wish  to  waive 


their  right  to  appear  at  a  disability 
hearing. 

Number  of  Respondents:  194. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Armual  Burden:  48  hours. 

3.  Railroad  Employment 
Questionnaire — 0960-0078.  Fcmn  SSA- 
671  is  used  to  secure  sufficient 
information  for  required  coordination 
with  the  Railroad  Retirement  Board  for 
Social  Security  claims  processing.  The 
foim  is  completed  whenever  claimants 
indicate  that  they  have  been  employed 
in  the  railroad  industry,  llie 
respondents  are  retired  employees  of  the 
railroad  industry  or  their  dependents. 

Number  of  Respondents:  125.000. 

Frequency  of  Response:  1. 

Avemge  Burden  Per  Response:  5 
minutes.. 

Estimated  Armual  Burden:  10.417 
hours. 

4.  Employment  Relationship 
Questionnaire — 0960-0040.  Form  SSA- 
7160  covers  all  possible  employment 
situations,  and  is  used  by  SSA  to 
detomine  an  individual's  work  status. 
The  information  is  required  to  maintain 
acciirate  earnings  recwds  for  workers 
under  the  Social  Security  system.  Tbe 
respondents  are  applicants  for  Social 
Security  benefits. 

Number  of  Respondents:  47,500. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  25 
minutes. 

Estimated  Armual  Burden:  19.792 
hours. 

5.  Questioimaire  About  Employment 
or  Self-&nployment  Outside  the  United 
States — 0960-0050.  The  information  on 
Form  SSA— 7163  is  needed  to  determine 
whether  work  performed  outside  the 
United  Stetes  by  beneficiaries  is  cause 
for  deductions  from  their  monthly 
benefits;  to  determine  whether  the 
foreign  work  test  or  the  r^ular  work  test 
is  apphc^le;  and  to  detenoine  the 
months,  if  any,  for  which  deductions 
should  be  imposed.  The  respondents  are 
beneficiaries  who  live  and  work  outside 
the  United  Stetes. 

Number  of  Respondents:  20.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  12 
minutes. 

Estinuited  Armual  Burdai:  4,000 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(OMB) 

Office  of  Management  and  Budget. 
OIRA.  Attn:  Laura  Oliven.  New 


Executive  Office  Building.  Room  10290, 
725  17th  St.  NW.  Washington.  D.C 
20503. 

(SSA) 

Social  Security  Administration. 
DCFAM.  Attn:  Nicholas  E.  Tagliareni, 
l-A-21  Operations  Bldg.,  6401  Security 
Blvd.,  Baltimore,  MD  21235. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Qearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 

Dated:  October  16, 1997. 
NichDlasE.T^ian^ 
Aeportf  CSsorance  P0ic8r.  Socia/ Security 
AdminiMtmtion. 
(FR  Doc.  97-28099  Filed  10-23-97;  8:45  ami 


OEPARTMBfT  OF  TRAKSP0RTAT10N 

CoMtOuSRl 

tCQD01-f7-07l| 

Captain  Of  the  Port  Boston;  Meeting 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 


:  The  Captain  of  the  Poet 
Boston  (COrP  Boston)  will  hold  a 
meeting  to  discuss  various  issues 
relating  to  anchored  barges  carrying  oil 
or  hazardous  materials  in  bulk  without 
an  attending  tug.  This  meeting  is  opm 
to  the  public. 

DATES:  The  meeting  will  be  hdid  on 
Deconber  4, 1997  from  9.-00  ajn.  to 
12KX)  p.m.  Written  materials  and 
requests  to  make  oral  presentetions  ' 
should  reach  the  COTP  Boston  on  or 
before  November  20,  2997. 
AOfMESSES:  The  meeting  will  be  held  in 
the  Fimction  Room  on  the  first  floor  of 
Building  1,  at  the  Coast  Guard 
Integrated  Support  Command,  427 
Commercial  St,  Boston,  MA.  Written 
material  and  requests  to  make  oral 
presentetions  should  be  sent  to  Ciqrtain 
of  the  Port  Boston,  Coast  Guard  Marine 
Safiety  Office,  455  Commocial  Street. 
Boston,  MA  02109-1045.  Comments 
may  also  be  hand-delivered  to  die  above 
address  between  8  a.m.  and  4  p  jn.. 
Monday  through  Friday,  except  fedraal 
holidays. 

FOR  HIRTMBI  MFOMtATION  CONTACT:  LT 
Michael  H.  Dey,  Coast  Guard  Marine 
Safety  Office  Boston.  MA;  telephone 
(617) 223-3000. 

•UPWJMOITAWY  WrOWMATION:  Notice  of 
this  meting  is  given  pursuant  to  the 
Federal  Advisoiy  Committee  Act.  5 
U^C  App.  2. 


-■^s^' 
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Request  finr  comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  by 
submitting  written  data,  views,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  specific 
Notice  of  Meeting  {CGDOl-97-079)  and 
the  specific  issue  to  which  each 
comment  applies,  and  give  reasons  for 
each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
8^/2 "xll"  unbound  format  suitable  for 
copying  and  electronic  filing.  If  this  is 
not  practical,  a  second  copy  of  any 
bound  material  is  requested.  Persons 
desiring  acknowledgment  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  has  scheduled  a 
public  meeting  on  December  4, 1997,  at 
9  a.m.,  to  receive  oral  presentations.  The 
public  meeting  wall  be  held  in  the 
Function  Room  on  the  first  fioor  of 
Building  1,  at  the  Coast  Guard 
Integrated  Support  Command,  427 
Commercial  St.,  Boston,  MA. 

Background 

Barges  carrying  oil  or  hazardous 
materials  in  bulk  are  periodically 
anchored  in  the  watera  of  the  COTP 
Boston  zone  without  an  attending 
tugboat.  Depending  on  the  weather  and 
anchor  holding  conditions,  a  tank  barge 
is  vulnerable  to  grounding  in  the  event 
that  its  anchor  begins  to  drag  or  the 
anchor  chain  breaks.  Early  detection  of 
a  failed  or  dragging  anchor  and  the 
quick  response  of  a  tugboat  are  essential 
in  preventing  barges  from  grounding. 

This  Notice  of  Meeting  is  intended  to 
address  these  concerns  about  public 
safety  and  the  environment  associated 
v^th  this  practice  of  leaving  anchored 
barges  unattended. 

Agenda  of  Meeting 

Cuirently,  there  is  no  federal 

regulation  that  requires  barges  carrying 
oil  or  hazardous  materials  in  bulk  to  be 
manned  while  left  unattended  at 
anchor.  The  Coast  Guard  seeks 
comments  on  methods  and  practices 
currently  used  for  determining  the 
position  of  a  barge  and  providing  tug 
assistance.  Additionally,  the  Coast 
Guard  seeks  comments  on  means  of 
improving  current  safety  practices 
including  the  use  of  new  te<  hnologies, 
manning  requirements .  and  tiig 
assistance. 

Procedural 

All  sessions  are  open  to  the  public.  At 
the  Chairperson's  discretion,  mmnbers 
of  the  public  may  make  oral 
presentations  during  the  meeting. 


Persons  wishing  to  make  oral 
presentations  at  the  meeting  should 
notify  LT  Michael  H.  Day  no  later  than 
November  20. 1997.  Written  material  for 
distribution  at  the  meeting  should  reach 
the  COTP  Boston  no  later  than 
November  20, 1997.  If  a  person 
submitting  material  would  like  copies 
distributed  in  advance  of  the  meeting, 
that  person  should  submit  25  copies  to 
the  COTP  Boston  no  later  than 
November  20, 1997. 

Information  on  Sarricas  Car  the  ' 
Handicapped 

For  information  on  facilities  or 
services  for  the  handicapped  or  to 
request  special  assistance  at  the 
meeting,  contact  COTP  Boston  as  soon 
as  possible. 

Dated:  September  30. 1997. 
IX.  Graniar, 

Captain  of  the  Port,  Boston. 

[PR  Doc  97-28288  Filed  10-23-S7;  8:45  am] 

■UJNa  CODE  4aiO-14-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Higliway  Traffic  Safety 
Administration 


[Dociiet  Noa.  tr-iMS;  NoUca  2  «7-051; 
Notloa  2  97-052;  Notico  2  97-053;  Nottca 
21 

Decision  That  Certain  Nonconforming 
Motor  Vehicles  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  TrafBc 
Safety  Administration  (NHTSA),  DOT. 

action:  Noticaof  decision  by  NHTSA 
that  certain  nonconforming  motor 
vehicles  are- eligible  for  importation. 

SUMMARY:  This  notice  announces 
decisions  by  NITTSA  that  certain  motor 
vehicles  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  vehicles  originally 
manufactiued  for  importation  into  and/ 
or  sale  in  the  United  States  and  certified 
by  their  manufact\irers  as  complying 
with  the  safety  standards,  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

DATES:  These  decisions  are  effective 
October  24, 1997. 

FOn  FURTHER  SVORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHT^A  (202-366- 
5306). 


SUPPLEMENTARY  INFORMATION: 
Bacl(ground 

Under  49  U.S.C.  30141(a)(lKA),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  urith 
NHTSA  pursuant  to  49  CFR  Part  592.  A» 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportiuiity  to  comment  on  the  petition. 
At  the  close  of  the  qomment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conunents  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  Uie  Federal 
Register. 

NHTSA  received  petitions  from 
registered  importers  to  decide  whether 
the  vehicles  listed  in  Annex  A  to  this 
notice  are  eligible  for  importation  into 
the  United  States.  To  afford  an 
opportimity  for  public  comment. 
I>nfrSA  published  notice  of  these 
petitions  as  specified  in  Aiuiex  A.  The 
reader  is  referred  to  those  notices  for  a 
thorough  description  of  the  petitions. 
No  comments  were  received  in  response 
to  these  notices.  Based  on  its  review  of 
the  information  submitted  by  the 
petitionera.  NHTSA  has  decided  to  giant 
the  petitions. 

Vehicle  Eligfliility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Annex  A. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Annex  A  to 
this  notice,  which  was  not  originally 
manufactiired  to  comply  with  all 


applicable  Federal  motor  vehicle  safety 
standards,  is  substantially  similar  to  a 
motor  vehicle  manufactured  for 
importation  into  and/or  sale  in  the 
United  States,  and  certified  under  49 
U.S.C.  30115,  as  specified  in  Annex  A, 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safaty  standards. 

AutlMirttjr:  49  U.S.C.  30141(a)(1)(A)  and 
(bXl):  49  CFR  593.8;  delegaUons  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  20, 1997. 
Marilyiuw  lacofas. 
Director,  Office  of  Vehicle  Safety  Compliance. 

Annex — A — Nontxmforming  Motor 
Vehicles  Decided  To  Be  Eli^tble  For 
Inqiortation 

1.  Docket  No.  97-048 
Nonconforming  Vehicles:  1990-1994, 

1996,  and  1997  Saab  900  SE 
Substantially  similar  U.S.-ceitified 

vehicles:  1990-1994, 1996,  and  1997 

SaabgoOSE 
Notice  of  Petition  published  at:  62  PR 

42157  (August  5,  1997) 
Vehicle  Eligibility  Number  VSP-219 

2.  Docket  No.  97-051 
Nonconforming  Vehicles:  19e7-1997 

Kawasaki  ZX400  Motorcycles 
Substantially  similar  U.S. -certified 

vehicles:  1987-1997  Kawasaki  ZX600 

Motorcycles 
Notice  of  Petition  published  at:  62  FR 

43425  (August  13, 1997) 
Vehicle  Eligibility  Number  VSP-222 

3.  Docket  No.  97-052 
Nonconforming  Vehicles:  1996-1997 

Ducati  748  Biposto  Motorcycles 
Substantially  similar  U.S.-ceitified 

vehicles:  1996-1997  Ducati  916  Biposto 

Motorcycles 
Notice  of  Petition  published  at:  62  FR 

43770  (August  15, 1997) 
Vehicle  EUgibility  Number:  VSP-220 

4.  Docket  No.  97-053  ^ 
Nonconforming  Vehicles:  1992, 1994-1997 

BMW750iL 
Substantially  similar  U.S.<«tified 

vehicles:  1992, 1994-1997  BMW  750iL 
Notice  of  Petition  published  at  62  FR 

43771  (August  15, 1997) 
Vehicle  Eligibility  Number  VSP-221. 

[FR  Doc.  97-28279  Filed  10-23-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
AdmlnMration 

Petition  for  Modification  of  • 
Previously  Approved  AntittiafI  Davioa; 


agency:  National  Highway  TrafBc 
Safety  Administration  (NHTSA) 
Department  of  Transportation  (DOT). 


ACTION:  Grant  of  petition  for 
modification  of  a  previously  approved 
antitheft  device. 

SUMMARY:  On  June  20, 1997,  Saab  Cars. 
USA,  Inc.  (Saab)  filed  a  petition  with 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  asldng  for  a 
second  modification  to  an  agency- 
approved  exemption  from  the  vehicle 
theft  prevention  standard  for  its  900  car 
line.  NHTSA  is  granting  Saab's  petition 
for  modification  of  its  exemption  bom. 
the  parts-marking  requirements  of  the 
vehicle  theft  prevention  standard  for  its 
model  year  (MY)  1999  900  car  line 
because  it  has  determined,  based  on 
substantial  evidence,  that  the  antitheft 
device  described  in  Saab's  petition  to  be 
placed  on  the  car  line  as  standard 
equipment  is  likely  to  be  aa  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the  parts- 
marking  requirements. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  at  the  begiiming  of  the 
1999  model  year. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Ms. 
Rosalind  Proctor,  Office  of  Planning  and 
Consiunw  Programs,  NHTSA,  400 
Sevendi  Street,  S.W.,  Washington,  DC 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-0&46.  Her  fax  number  is 
(202) 493-2739. 

SUPPLBMBITARY  StfORMATION:  On  July 
26, 1993,  NHTSA  published  in  the 
Federal  Register  a  notics  granting  a 
petition  from  Saab  for  an  exemption 
from  the  parts  marking  requirements  of 
the  vehicle  theft  prevention  standard  for 
the  Saab  900  car  line  beginning  with 
MY  1994  (See  58  FR  39853).  By  letters 
dated  September  8  and  12,  1994,  Saab 
petitionctd  for  the  first  modification  to 
its  device.  The  agency  determined  that 
the  proposed  chcuoges  made  on  Saab 
900'8  antitheft  device  for  MY  1995  were 
de  minimis  changes  and  did  not  require 
it  to  submit  a  petition  to  modify  its 
exemption  pursuant  to  49  CFR  Part 
543.9(cM2). 

On  June  20, 1997,  Saab  submitted  a 
second  petition  for  modification  of  its 
previously  approved  antitheft  system  for 
MY  1999.  According  to  the  petition, 
Saab  will  begin  MY  1999  production  of 
the  900  car  Ibie  in  February  1998.  This 
notice  responds  to  that  petition. 

Saab's  submission  is  a  complete 
petition,  as  required  by  49  CFR  Part 
543.9(d),  in  that  it  meets  the  general 
requirements  contained  in  49  CFR  Part 
543.5  and  the  specific  content 
requirements  of  49  CFR  Part  543.6. 
Saab's  petition  also  provided  a  detailed 
description  of  the  identity,  design  and 
location  of  the  components  of  the 
antitheft  system,  including  diagrams  of 


the  components  and  their  location  in 
the  vehicle  beginning  with  the  1999 
model  year.  On  August  20, 1997,  the 
agency  contacted  Saab  by  telephone  and 
obtained  additional  information  which 
clarified  the  nature  of  the  changes  to  its 
antitheft  system  for  the  900  car  line  for 
MY  1999. 

In  its  MY  1999  petition,  Saab  stated 
that  for  its  MY  1999  car  line,  the  driver/ 
operator  will  be  able  to  aim  the  system, 
activate  the  central-locking  feature  and 
monitor  the  protected  areas  of  the 
vehicle  from  unauthorized  tampering 
either  by  using  the  remote  transmitter  or 
locking  the  driver's  or  passengw's  door 
with  the  correct  ignition  l^ey.  This  is  a 
change  from  the  previously  approved 
system,  in  which  only  the  remote 
transmitter  had  the  capability  to  arm 
and  disarm  the  system  and  only  the 
ignition  l»y  could  activate  the  central- 
locking  feature. 

In  addition,  Saab  stated  that  for  MY 
1999,  the  remote  transmitter  will  not 
arm  or  disarm  the  starter  immobilization 
feature  of  the  system.  The  only  way  to 
activate  and  deactivate  that  featiue  will 
be  by  using  the  correct  ignition  key 
containing  a  radio  signal  transponder.  In 
the  previously  approved  system,  the 
starter  immobilization  faature  as  well  as 
the  ignition  and  fuel  immobilization 
features  could  be  armed  and  disarmed 
by  using  the  remote  transmitter. 

The  petition  also  states  that  the  MY 
1999  Saab  900  car  line  will  incorporate 
a  battery  backup  for  the  alarm  siren, 
"free  wheriing"  door  lock  cylinders,  a 
tilt  sensor  wrhich  will  detect  possible 
theft  of  the  vehicle  by  means  of  a  fladwd 
or  tow  truck  removal,  and  a  panic 
function  feattue. 

Saab  also  stated  that  for  MY  1999,  the 
electronic  components  in  the  900  car 
line  will  use  more  advanced  technology 
between  various  vehicle  systems, 
including  but  not  limited  to  the  engine 
management  system  and  the  on-board 
diagnostic  requirements.  Begiiming  with 
MY  1999,  the  900  car  line  will 
incorporate  a  new  advanced 
communications  architecture,  "CAN- 
BUS".  The  "CAN-BUS"  architerture 
will  improve  the  speed  and  reliability  of> 
the  electronic  communicaticms  between 
vehicle  systems,  and  allow 
improvements  in  the  standard  antitheft 
system. 

However,  Saab  noted  that  the  use  of 
the  "CAN-BUS"  architecture  means  that 
it  will  not  be  able  to  use  the  foel  and 
ignition  immobilization  features  of  its 
antitheft  system  in  all  of  the  vehicles  for 
the  900  car  line  in  the  1999  model  year. 
These  features  will  be  present  only  in 
those  vehicles  that  are  equipped  with  a 
tuibo-charged  engine;  they  will  not  be 
present  in  the  vehicles  with  the  2.3  liter 
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engine.  Saab  stated  that  those  vehicles 
that  are  equipped  with  a  2.3  liter  engine 
will  not  incorporate  the  fuel  and 
ignition  immobilizer  feature  until  MY 
2000. 

In  order  to  ensure  the  reliability  and 
durability  of  the  device,  Saab  stated  that 
it  conducted  tests  of  the  antitheft  device 
which  fer  exceeds  the  previous  testing 
program  that  was  used  to  validate  the 
reliability  and  durability  of  the  1995 
through  1998  vehicles. 

Saab  believes  that  the  antitheft  system 
proposed  for  installation  on  its  900  line 
is  likely  to  be  as  effective  in  rediu±iig 
thefts  as  compliance  with  the  parts- 
marking  requirements  of  Part  541.  It 
believes  that  the  antitheft  system  for 
model  years  1999  and  later  will  provide 
essentially  the  same  functions  and 
features  as  found  on  today's  1995 
through  1998  system.  Therefore,  Saab 
believes  that  the  modified  system  will 
provide  at  least  the  same  level  of  theft 
prevention  over  parts  marking.  Saab 
supports  its  belief  that  its  proposed 
system  will  be  no  less  effective  than  the 
MY  1995  through  1998*8  system  by 
comparing  its  MY  1995  preliminary 
theft  rate  of  1.3973  for  the  900  line  with 
the  median  theft  rate  of  3.5826 
indicating  that  the  agency's  theft  data 
supports  its  belief. 

Saab  also  submitted  information  from 
the  Highway  Loss  Data  Institute  (HLOI), 
which  reported  a  comparison  of  the 
number  of  claims  per  thousand  insured 
vehicles  per  year.  HLDI's  September 
1996  insurance  theft  report  indicated  a 
theft  index  of  15  for  the  1994  through 
1995  Saab  900  line.  This  was  the  second 
lowest  figure  for  all  large,  midsize,  and 
small  cars  listed.  The  HLDI  theft  report 
published  in  September  1997  indicated 
a  theft  index  of  13,  a  reduction  from  the 
previous  year's  index.  HLOI  reported 
that  the  antitheft  device  installed  on  the 
Saab  9^  car  line  and  sold  in  Sweden,  has 
been  awarded  the  highest-ever  security 
ratings  (96.7  %  saouity  rating)  given  by 
Thatcham.  the  motor  vehicle  insurance 
industry's  research  centre. 

The  agency  has  evaluated  Saab's  MY 
1999  petition  for  modification  of  the 
exemption  for  the  900  car  line  from  the 
parts-marking  requirements  of  49  CFR 
Part  541,  and  has  decided  to  grant  it  It 
has  determined  that  the  system  is  likely 
to  be  as  effective  as  parts  marking  in 
preventing  and  deterring  theft  of  these 
vehicles,  and  .herefbre  qualifies  for  an 
exemption  under  49  CFR  Part  543.  The 
ability  to  arm  the  system  using  either 
the  ignition  key  or  a  remote  transmitter 
means  that  arming  the  system  does  not 
require  any  additional  action  by  the 
driver,  which  means  that  the  system  is 
more  likely  to  be  armed.  The  ability  to 
use  the  key  or  the  remote  to  activate  and 


deactivate  the  starter  immobilizer 
improves  the  level  of  convenience  for 
the  driver/operator  to  arm  and  disarm 
the  modified  system  over  the  present 
system.  Other  improvements  include 
the  addition  of  a  battery  backup  for  the 
alarm  siren,  "free  wheeling"  door  lock 
cylinders,  a  tilt  sensor  that  will  detect 
attempts  to  steal  the  vehicle  by  means 
of  flatbed  or  tow  truck,  and  a  panic 
function  feeture. 

In  its  petition,  Saab  also  states  that  for 
MY  1999,  not  all  of  the  vehicles  in  the 
900  car  line  will  have  the  fuel  and 
ignition  inunobilizer  features  as  part  of 
the  antitheft  system.  One  prerequisite  to 
qualifying  for  an  exemption  under  Part 
543  is  that  the  antitheft  device  must  be 
installed  as  standard  equipment  on  all 
vehicles  on  a  model  line.  49  U.S.C. 
Section  33106(b).  Therefore,  in 
evaluating  whether  a  system  qualifies 
for  an  exemption,  the  agency  may 
consider  only  those  features  that  are 
standard  across  the  car  line;  and  may 
not  consider  features  that  are  onl} 
present  on  some  vehicles  in  the  tine. 

Accordingly,  for  the  purpose  of 
evaluating  whether  the  system  installed 
on  the  Saab  900  line  for  MY  1999 
qualifies  for  an  exemption  under  Part 
543,  the  agency  cannot  consider  the  fuel 
and  ignition  interrupt  features  to  be  piart 
of  the  system.  Since  these  features  are 
present  on  the  current  system  on  the 
Saab  900.  this  means  that  the  agency 
must  treat  the  MY  1999  system  as 
though  these  features  are  no  longer 
included. 

The  absence  of  these  features 
diminishes  the  level  of  theft  protection 
somewhat  from  that  provided  by  the  MY 
1995  system  because  the  fuel  and 
ignition  immobilizer  will  not  be 
standard  equipment  on  the  car  line.  The 
agency  believes,  however,  that  the 
decrease  is  not  substantial  and  that  even 
without  this  featiue,  the  system  as 
described  in  Saab's  petition  for 
modification  will  provide  a  level  of  theft 
protection  equivalent  to  parts  marking. 

The  agency  notes  that  Saab  has  stated 
in  its  petition  that  it  plans  to  install  the 
fuel  and  ignition  immobilizer  features  in 
all  vehicles  in  the  900  car  line  beginning 
with  MY  2000.  If  Saab  doe^  in  fact 
decide  to  add  these  features  as  standard 
equipment  on  the  900  line,  it  must  file 
either  a  new  petition  for  modification  of 
the  exemption  or  a  request  for  de 
minimis  treatment  for  the  system  that 
incorporates  these  fiaetures. 

NHTSA  suggests  that  if  the 
manufacturer  contemplates  mm  king  any 
changes  the  effects  of  which  might  be 
characterized  as  de  minimis,  it  should 
consult  the  agency  before  preparing  and 
submitting  a  petition  to  modi^. 


Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  l.sa 

Issued  on:  October  21. 1997. 
L.  Robert  Shehon, 
Associate  Adnunistratorfbr  Safety 
Performance  Standards. 
|FR  Doc.  97-28291  Filed  10-23-97;  ft:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Section  Sa  Application  Na  34  (Ameodimnl 
N0.9J] 

Middlewast  Motor  Fralght  Bursau,  Inc. 

AQENCY:  Surface  Transportation  Board; 

DOT. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Surface  Transportation 
Board  is  seeking  comments  from 
interested  persons  on  the  application 
filed  by  the  Middlewest  Motor  Freight 
Biu«au,  Inc.  (MWB)  for  approval  of 
amendments  to  its  by-laws.  The 
proposed  amendments  are  described 
below. 

DATES:  Comments  are  due  by  November 
24. 1997. 

ADDRESSES:  Send  an  original  and  10 
copies  of  pleadings  to  Section  5a 
Application  No.  34  (Amendment  No.  9) 
to:  Surface  Transportation  Board,  Ofiice 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  D.C. 
20423-0001.  Also  send  one  copy  to 
MWB's  representative:  Bryce  Rea,  Jr., 
1920  N  Street,  NW.,  Washington.  DC 
20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1600  (TDD 
for  the  hearing  impaired:  (202)  565- 
1695.) 

SUPPLEMENTARY  INFORMATION:  MWB  is 
seeking  Surface  Transportation  Board 
approval  of  several  minor  amendments 
to  its  by-laws.  MWB  states  that  the 
amendments  would  reduce  the  number 
of  directors  and  quorum  requirements 
for  meetings  of  the  board  of  xlirectors 
(the  Board)  of  MWB,  reduce  the  size  of 
the  nominating  conunittee  for  the  Board, 
revise  titles  of  ofBcers,  authorize  the 
Board  to  fill  vacancies  on  the  Board, 
allow  for  greater  flexibility  in 
scheduling  and  holding  Board  meetings, 
and  eliminate  territorial  classifications 
for  the  Board  or  for  directors. 

MWB  proposes  to  change  the  titles  of 
Board  members  as  follows;  "Executive 
Vice  President"  would  be  changed  to 
"President",  "President"  would  be 
changed  to  "Chairman  of  the  Board", 
and  "Vice  President"  would  be  changed 
to  "Vice  Chairman  of  the  Board." 
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MWB  also  proposes  to  delete  from 
§§  6.4,  6.5  and  6.6  provisions  which 
were  added  to  implement  a  merger  with 
the  Central  States  Motor  Freight  Bureau, 
Inc.  (CSB)  that  was  authorized  in 
Middlewest  Freight  Bureau,  Inc.,  and 
Central  States  Motor  Freight  Burpaa, 
Inc — Merger  Agreement,  Section  5a 
Application  No.  34  (ICC  served  July  9, 
1993). 

Section  6.3  would  be  amended  to 
reduce  the  membership  of  the  Board 
from  27  directors  to  18  directors  and  to 
eliminate  territorial  classifications 
which  apportioned  seats  on  the  Board 
and  certain  Board  committees  according 
to  the  territories  comprising  the 
expanded  MWB  territory,  viz.. 
Southwestern  Territory,  Middlewest 
Territory,  and  Central  States  Territory. 
MWB  states  that  these  classifications  are 
no  longer  necessary.  Language  would 
also  be  eliminated  which  governed  the 
election  of  the  first  Board  after  the 
merger  with  CSB. 

A  new  Section  6.4  would  be  added 
which  would  stagger  the  terms  of 
directors  so  that  one-third  are  elected 
each  year.  Section  6.5  would  be 
amended  to  reduce  the  nominating 
committee  from  9  directors  to  4 
directors.  A  provision  would  be  added 
to  Section  6.6  authorizing  the  Board  to 
fill  vacancies  if  an  insufficient  number 
of  directors  are  elected.  Section  6.9 
would  be  amended  to  authorize  the 
Board  to  fill  vacancies  resulting  from 
death,  resignation,  inability  to  serve,  or 
expulsion. 

Section  8.1  would  be  amended  to 
delete  the  requirement  for  quarterly 
Board  meetings.  MWB  states  that 
regularly  scheduled  Board  meetings  are 
no  longer  necessary.  Section  12.1  would 
be  amended  to  authorize  the  Board  to 
call  and  hold  meetings  when  needed. 
Section  12.3  would  be  amended  to 
authorize  Board  meetings  by  telephone 
conference  call  and  to  permit  fax  or 
telephone  notices  of  emergency  Board 
meetings.  Section  12.4  would  be 
amended  to  reduce  the  quorum 
requirement  for  Board  meetings  from  10 
to  7. 

MWB  states  that  the  amendments  do 
not  relate  to  and  are  not  afiected  by 
territorial  expansion  and  do  not  involve 
or  affect  MWB's  collective  ratemaking 
activities.)  MWB  states  that  the  Board 
has  no  ratemaking  authority,  as  that 
authority  remains  vested  in  the  General 


■  MWB  hM  othar  unmidinmU  to  iu  AgreenMnt 
pending  before  the  Board  in  Saction  Sa  Application 
No.  34  (Amendment  No.  8),  Middlewest  Motor 
Freight  Bureau,  Inc.,  which  seeks  territorial 
expansion  of  its  collective  ratemaking  agreement 
This  request  is  being  considered  in  Section  Sa 
Application  No.  118  (Amendment  No.  i),at  at.,  EC- 
MAC  Motor  Cairien  Service  Association,  Inc.,  «t  al. 


Rate  Committee.  MWB  states  that  these 
proposed  amendments  do  not  change 
the  composition  of  the  General  Rate 
Committee  or  any  of  its  fimctions. 

We  seek  conunent  on  Mrhether  these 
proposed  amendments  meet  the  criteria 
of  49  U.S.C  13703(a)(2).  Comments  on 
these  proposed  amendments  should  be 
filed  in  this  docket. 

Copies  of  the  application  and  the 
amendments  are  available  for  inspection 
and  copying  at  the  Office  of  the 
Secretary,  Surface  Transportation  Board, 
1925  K  Street,  NW,  Washington,  QC 
20423  and  from  applicant's  counsel. 

Decided:  October  16, 1997. 

By  the  Board,  Cboiiman  Mcugan  and  Vice 
Chairman  Owen. 
Varaoa  A.  Williams.  ' 
Secretary. 
[FR  Doc.  97-28149  Filed  10-23-97;  8:45  am] 

HLUNQ  COM  4t16-«»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surtace  Transportation  Board 
[STB  Finance  Oocfcat  Nb.  33486] 

SL  Lawrence  &  Atlantic  Railroad  Co.— 
Lease  and  Operation  Exemption— 
Berlin  Mills  Railway.  Inc. 

St  Lawrence  &  AUantic  Railroad 
Company  (SLfcA),  a  Class  m  rail  carrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  and 
operate  rail  lines  owned  by  Berlin  Mills 
Railway.  Inc..  in  Coos  County.  NH.  as 
follows:  (1)  Approximately  5.5  route 
miles  between  milepost  154.6  at  Berlin 
and  milepost  149.1  at  Gorham;  and  (2) 
approximately  0.5  route  miles  of  rail 
line  (which  does  not  have  salient 
milepost  designations)  in  the  vicinity  of 
Berlin.  The  total  distance  of  the  rail 
lines  to  be  leased  by  SLftA  is 
approximately  6.0  route  miles.  The 
transaction  was  expected  to  be 
consimimated  soon  after  October  9, 
1997,  the  effective  date  of  the 
exemption. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  105d2(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33485,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW,  Washington,  DC  20423- 
0001  and  served  on:  Kevin  M.  Sheys 
and  Edward  J.  Fishman,  Oppenheimer 
Wolff  &  Donnelly.  1020  Nineteenth 


Street,  NW,  Suite  400,  Washington.  DC 
20036. 

Decided:  October  16. 1997. 

By  the  Board,  David  M.  Konachnik. 
Dinctor,  OfiBce  of  Proceedings. 
Vemoa  A.  Wimams 
Secretary 
[FR  Doc.  97-28150  Filed  10-23-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Tranaportation  Board 

[STB  Finanee  Doctol  Na  33484 

SL  Lawrence  ft  Atlantic  Railroad  Co.— 
Acquisition  and  Operation 
Exemption— New  Hampshire  A 
Vermont  RaUroad  Co. 

St  Lawrence  &  Atlantic  Railroad 
Company  (SL&A),  a  Class  III  rail  carrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  acquire  and 
operate  approximately  1  route  mile  of 
rail  line  owned  by  New  Hampshire  & 
Vermont  Railroad  Co.,  in  the  vicinity  of 
Groveton,  in  Coos  County,  NH.  The 
transaction  was  expected  to  be 
consummated  soon  after  October  9, 
1997,  the  effective  date  of  the 
exemption. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33484,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001  and  served  on:  Kevin  M.  Sheys 
and  Edward  J.  Fishman,  Oppenheimer 
Wolff  &  Donnelly,  1020  Nineteenth 
Street.  NW.  Suite  400,  Washington.  DC 
20036. 

Decided:  October  16, 1997. 

By  tlie  Board,  David  M.  Konachnik. 
Director,  OfBce  of  Proceedings. 
Vernon  A.  WilUans. 
Secretary. 
(FR  Doc.  97-28151  FUed  10-23-97;  8:45  am] 

BHUNQ  OOOa  4S1S-00-P 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Doctot  Na  AB-55  (Sult^ta  863X]] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— 4n  Harlan 
County,  KY 

CSX  Tiaiuportation.  Inc.  (CSXT)  has 
Bled  a  notice  of  exemption  under  49 
CFR  part  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  2.14-mile 
portion  of  its  Lick  Branch  between 
milepost  MP-250.9  and  milepost  MP- 
251.18  at  Cato,  and  its  Cnimmies  Creek 
Branch  between  milepost  MQ-251.18  at 
Cato  and  milepost  MQ-253.04.  at 
Crummies,  in  Harlan  County.  ICY.  The 
line  traverses  United  States  Postal 
Service  Zip  Codes  40815  and  40821. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  there  is  no  ovwhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Sur&ce  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  Cavor  of  complainant  within 
the  2-year  period:  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  repmts).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment—  Goshen.  360  I.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  afiiscted 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  105p2(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  November  23, 1997,  unless 
sta)red  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 


'TtmtomdwiUtfimttmmmfUaniafonaad 
<*»el*»  am  ■liliiMMirtil  iMuet  (whethor  raiaad 
by  ■  p«»ty  or  by  the  Board's  Soctkn  of 
Enviroamantal  Analysis  in  iu  indepandent 
invostigitioo)  cannot  be  nade  before  the 
axemption't  aOactive  date.  See  Exemption  ofOut- 
of-Servkx  Rail  Lines.  5  I.CC2d  377(1989).  Any 
taquast  for  ■  sUy  should  be  Bled  as  soon  as  possible 
so  thai  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  dale. 


under  49  CFR  1152.2r(cH2).2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  November  3, 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  November  13, 
1997,  with:  Surhce  Transportation 
Board.  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  NW, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Charles  M.  Rosenberger, 
Senior  Counsel,  CXS  Transportation, 
Inc.,  500  Water  Street  J150,  Jacksonville. 
FL  32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  enviroiunental 
assessment  (EA)  by  October  29.  1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  "Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  CSXT  s^all  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consummation  by  October  24, 1998.  and 
there  are  no  legal  or  regulatory  barriers 
to  consimmiation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  October  17. 1997. 
By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Va^BQB  A*  nrlUia^H, 

Secretary. 

(FR  Doc  97-28192  Filed  lfr-23-97: 8:45  ami 


UNITED  STATES  ENRICHMENT 
CORPORATION 

Sunshine  Act  Meeting 

AOBICV:  United  States  Enrichment 
Corporation,  Board  of  Directors. 
TWK  AND  DATE:  8:00  a.m.,  Wednesday. 
October  29, 1997. 

PLACES:  USEC  Corporate  Headquarters. 
6903  Rockledge  Drive.  Bethesda, 
Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSiOERED: 

•  Review  of  commercial,  operational 
and  financial  issues  of  the  Corporation. 
CONTACT  PERSON  FOR  MORE  MF0RMAT10N: 
Barbara  Arnold  301-564-3354. 

Dated:  Octotier  22. 1997. 
Williaa  H.  Timben,  Jr.. 
President  and  Chi^ Executive  Officer. 
(FR  Doc.  97-28426  Filed  10-22-97;  2:25  pm] 
MJJNG  OOOC  STSO-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

{0MB  Control  Na  2900-009q 

Agency  biformation  Collection 
Aotivltiee  Under  0MB  Review 

AOBICY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


'  Each  offardf  financial  assistance  must  be 
accompanied  by  the  filing  be.  which  currently  is 
sat  at  SWO.  See  49  CFK  1002.2(fX29). 


In  compliant^  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrumttit. 
DATES:  Comments  must  be  submitted  on 
or  before  November  24. 1997. 
FOR  FURTHER  MFORMATKM  OR  A  COPY  OP 
THE  SUDMttSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045A4),  Department  of  Vetwans 
Affairs.  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0098." 

SUPPLEMENTARY  ^FORMATION: 

Title  and  Form  Number  Application 
for  Survivors'  and  Dependents' 
Educational  Assistance  (Under  Chapter 
35.  Title  38.  U.S.C).  VA  Form  22-5490. 


QJMB  Control  Number:  2900-0098. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  22-5490  is  used  as 
a  procedural  requirement  for  applicant's 
to  apply  to  the  VA  for  benefits.  VA  uses 
the  information  collected  on  the 
application  to  determine  a  veteran's  or 
serviceperson's  son.  daughter,  spouse  or 
surviving  spouse  entitlement  to 
Dependents'  Educational  Assistance, 
(DEA)  under  Chapter  35,  Title  38,  U.S.C. 
The  information  is  only  collected  when 
claimant  requests  DEA  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unliBsa  it  displays  a  currently  valid  OMB 


control  niunber.  The  Federal  Register 

Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  30, 1996  at  page  68819- 
68820. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  8.700 
houra. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Once,  initial 
application. 

Estimated  Number  of  Respondents: 
17,400. 

Send  comments  and 
reconmiendations  concerning  any 


aspect  of  the  infnnaution  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Btiilding. 
Room  10235.  Washington,  DC  20503 
(202)  395-4650.  Please  refiw  to  "OMB 
Control  No.  2900-0098"  in  any 
conespondence. 

Dated:  October  7, 1997. 
By  direction  of  the  Secretary. 
Barbara  Epps, 

Management  Analyst,  Infonnation 

tAonagement  Service. 

(FR  Doc.  97-28197  Filed  10-23-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  ol  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  coaections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  Issue. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvica 

8  CFR  Part  214 

PNS 1427-93] 

RIN  1115-AC61 

Nonimmigrant  Claaaaa;  Traaty  Aliana; 
E  Ciaastfication 

Correctio/i 

In  rule  document  97-22314  beginning 
on  page  48138,  in  the  issue  of  Friday, 
September  12. 1997,  make  the  following 
corrections: 

1.  On  page  48138,  in  the  2nd  column, 
in  the  11th  line  from  the  bottom;  in  the 
3rd  column,  in  the  4th  line;  in  the  7th 


line;  in  the  10th  line;  in  the  Ist  full 
paragraph,  in  the  16th  line;  and  in  the 
1st  full  paragraph,  in  the  2nd  line  from 
the  bottom,  "nonimmigmat"  should 
read  "nonimmigrant". 

2.  On  page  48138,  in  the  3rd  column, 
in  the  2nd  full  paragraph,  in  the  6th 
line;  and  in  the  12th  line  from  the 
bottom,  "congress"  should  read 
"Congress". 

3.  On  page  48139,  in  the  first  column. 
in  the  fifth  line  from  the  bottom,  after 
"become"  insert  "so". 

4.  On  the  same  page,  in  the  third 
column,  in  the  eighth  line  from  the 
bottom,  after  "at"  insert 

"§  214.2(e)(4)."and  in  the  lines  three 
through  seven  bom  the  bottom,  the 
heading  and  note  are  corrected  to  read: 

Nonimmigrant  intent,  8  CFR  214.2(eM5) 

Note:  This  does  not  correspond  with  22 
CFR  41.51(e),  Representative  of  Foreign 
biformation  Media. 

5.  On  page  48140,  in  the  3rd  column, 
in  the  1st  full  paragraph,  in  the  11th 
line,  "the"  should  read  "this". 

6.  On  page  41843,  in  the  2nd  column, 
in  the  12th  line  bt>m  the  bottom  at  the 
end  of  that  line,  insert  a  period. 


7.  On  page  48145,  in  the  first  colimm. 
in  the  first  full  paragraph,  in  the  seventh 
line;  and  in  the  sixth  line  from  the 
bottom.  "Untied"  should  read  "United". 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Adminiatration 

14  CFR  Part  71 

[Docli*tNo.97-ACE-11] 

Amendment  to  Class  E  Airspace,  Lae's 
Summit,  MO 

Correction 

f  71.1     [Corrected] 

In  rule  document  97-27366  beginning 
on  page  53740.  in  the  issue  of  Thursday, 
October  16. 1997,  make  the  following 
correction: 

Appearing  on  page  53741,  in  the 
second  colimin,  under  the  heading  ACE 
MO  E5  Lee's  Sninnut,  MO  [Revised],  in 
the  second  line,  "(laL  38'*37'35"  N., 
long.  94''22'18"  W.)"  should  read  "(lat 
38»57'35"  N.,long.  94"22'18»"  W.)" 
MUMOOOOe  1SOB-01-0 


Friday 

October  24,  1997 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  9,  et  al. 

Acid  Rain  Program:  Revisions  to  Permits, 
Allowance  System,  Sulfur  Dioxide  Opt- 
Ins,  Continuous  Emission  Monitoring, 
Excess  Emissions,  and  Appeal 
Procedures;  Rnal  Rule 
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ENVTRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 72.  73.  74,  75. 77.  and 
78 

FRL-aaoft-q 

Rm20eO-AF43 

Add  Rain  Progiam:  Revisions  to 
Pennlts,  Allcwanca  System,  Sulfur 
Dioxlda  Opt-lns,  Continuous  Emission 
IWonNoring,  Excess  Emissions,  and 
Appeal  Procedures 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


Title  IV  of  the  Clean  Air  Act 
(the  Act)  authorizes  the  Environmental 
Protection  Agency  (EPA  or  Agency)  to 
establish  the  Acid  Rain  Program.  The 
purpose  of  the  Acid  Rain  Program  is  to 
significantly  reduce  emissions  of  sulfur 
dioxide  and  nitrogen  oxides  from  utility 
electric  generating  plants  in  order  to 
reduce  the  adverse  health  and  ecological 
impacts  of  acidic  deposition  (or  acid 
rain)  resulting  from  such  emissions.  On 
January  11  and  March  23, 1993,  the 
Agency -promulgated  final  rules 
governing  permitting,  the  allowance 
system,  continuous  emissions 
monitoring,  excess  emissions,  and 
appeal  procedures.  On  December  27, 
1996,  the  Agency  published  proposed 
revisions  to  those  rules,  most  of  which 
revisions  are  addressed  in  today's  final 
rule. 

After  considering  its  experience  iir 
appljring  the  Acid  Rain  Program  rules 
since  1993,  the  Agency  believes  that  the 
permitting,  excess  emissions,  and 
appeal  procedures  rules  (as  well  a* 
minor  aspects  of  the  monitoring  rule) 
can  be  streamlined  and  improved  in 
order  to  reduce  the  burden  on  iitiHtfcii. 
State  and  local  permitting  authoritiae, 
and  EPA.  Today's  final  rule  revisions 
streamline  the  Acid  Rain  Program  wddle 
still  ensuring  achievement  of  its 
statutory  goals  of  reducing  sulfur 
dioxide  and  nitrogen  oxides  emissions. 

In  addition.  EPA  is  revising  the  sulfur 
dioxide  allowances  for  one  unit.  Each 
allowance  authorizes  the  emission  of 
one  ton  of  sulfur  dioxide.  Under  the 
Add  Rain  Program,  utility  units  (i.e., 
fossil  fuel-fired  boilers  or  tiubinee)  are 
allocated  annual  allowances  and  must 
not  emit  sulfur  dioxide  in  excess  of  the 
amoiuit  authorized  by  the  allowances 
that  they  hold.  Today's  final  rule  revises 
one  unit's  allowances  pursuant  to  a 
settlement  agreement.  In  a  future  final 
action,  EPA  will  act  on  the  other 
allowance  revisions  that  were  set  forth 
in  the  December  27,  1996  proposed  rule. 


EFFECTIVE  DATE:  November  24. 1997. 
AODRESSeS:  Docket  No.  A-95-56. 
containing  the  information  used  to 
develop  the  final  rule,  is  available  for 
public  inspection  and  copying  firom  8:30 
a.m.  to  12  p.m.  and  1  p.m.  to  3:30  p.m., 
Monday  through  Friday,  excluding 
federal  holidays,  at  EPA's  Air  Docket 
Section  (6102).  Waterside  Mall,  Room 
M1500, 1st  Floor,  401  M  Street,  SW, 
Washington,  DC  20460.  Additional 
information  concerning  the  original 
rules  and  today's  final  revisions  is 
found  in  Docket  Nos.  A-90-38 
(permits),  A-91-43  and  A-92-06 
(allowances),  A-90-51  (continuous 
emissions  monitoring),  A-91-68  (excess 
emissions),  A-91-69  (general),  and  A- 
93-15  (appeals).  A  reasonable  fee  may 
be  charged  for  copying. 
FOM  FURTHER  MFOIMATION  contact: 
D«vlght  C.  Alpem,  Attorney-advisor,  at 
(202)  233-9151  (U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW, 
Acid  Rain  Division  (6204J).  Washington. 
DC  20460);  or  the  Acid  Rain  Hotline  at 
(202) 233-9620. 

SUPPLaefTARY  MFORMATKM: 

Eegnlated  Entitiea 

Entities  potentially  regulated  by  this 
action  are  fiossil-fuel  fired  boilers  or 
turbines  that  serve  generators  producing 
electricity  for  sale.  Regulated  categories 
and  entities  include: 


Catogoiy 


IndUBtfy 


Examples  of  regulalBd  enti- 


Etadric  sefvice  providers. 


This  taUe  is  not  intmded  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  t^le  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  §  72.6  and  the 
exemptions  in  §§  72.7,  72.8.  and  72.14 
of  tide  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  constilt  the 
persons  listed  in  the  preceding  FOR 
FURTHER  MFORMATKM  CONTACT  section. 

Organization.  The  information  in  this 
preamble  is  organized  as  follows: 
LGenenl 

n.  Psrt  72:  Applicability  of  and  Exemptions 
Froa»  A(dd  Rain  Program 

A.  Applicability 

B.  ExBmptioos 

1.  New  Units  Examption 

2.  Retirad  UniU  Exemptioit 


3.  Industrial  Utility-Units  Exemption 
nL  Part  72:  Interaction  of  Acid  Rain 

Permitting  and  Title  V 
A  Relationship  Between  Acid  Rain  Rules 

and  Parts  70  and  71 
B.  State  Authority  to  Administer  and 

Enforce  Acid  Rain  Permits 
C  Required  Elements  for  State  Acid  Rain 

Program 

IV.  Part  72:  Miscellaneous  Permitting  Matters 

A.  Definitions 

B.  Designated  Representative 

C.  Compliance  Plans 

D.  Federal  Permit  Issuance 

E.  Permit  Revision 

F.  Reduced  Utilization  Accounting 

V.  Part  73:  Allowances 

A.  Allowance  Tables 

B.  Small  Diesel  Refinery  Provisions 

VI.  Part  75:  Monitoring  of  Units  Burning 

Digester  or  Landfill  Gas 
Vn.  Part  77:  Excess  Emissions 
Vm.  Part  78:  Administrative  Appeals 
DC.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Unfunded  Mandates  Act 
C  Paperwork  Reduction  Act 

D.  Regulatory  Flexibility 

E.  Submission  to  Congress  and  the  General 
Accounting  Office 

F.  Miscellaneous 


A  significant  number  df  the  revisions 
in  the  December  27. 1996  proposal  did 
not  receive  any  comment.  Most  of  the 
proposed  revisions,  including  all  on 
which  comment  was  received,  are 
discussed  in  this  preamble.  Unless 
otherwise  stated  below,  revisions  are 
adopted  in  today's  final  rule  for  the 
reasons  discussed  in  the  proposal. 

n.  Part  72:  ^pUcability  of  and 
ExemplioBs  FriMD  Acid  Rain  Program 

A.  Applicability 

The  proposal  included  two  types  of 
revisions  of  the  existing  rule.  First,  the 
definition  of  "power  purchase 
commitment"  was  revised  to  extend  to 
three  years  the  period  by  which  a  letter 
of  intent  must  have  resulted  in 
execution  of  a  power  sales  agreemenL 
Second,  minor  revisions  were  made  to 
the  procedure  for  petitioning  for  a 
determination  by  the  Administrator  on 
the  applicability  of  the  Acid  Rain 
Program  to  a  imit.  Supportive  conunent 
was  received  on  the  first  revisions,  and 
nacommmt  was  received  on  the 
second.  The  revisions  are  therefiare 
adopted  in  today's  rule. 

B.  Exemptimu 

1.  New  Units  Exemption 

Section  72.7  of  the  existing  nde 
provides  an  exemption  from  most  Add 
Rain  Program  requirements  for  new 
units  that  serve  generators  with  a  total 
capacity  of  25  MWe  or  less  and  that 
combust  clean  fuels.  The  proposal  made 
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several  types  of  revisions  in  order  to 
streamline  the  new  units  exempticm. 
With  the  changes  discussed  below,' 
revisions  are  adopted  in  today's  rule  for 
the  reasons  discussed  here  and  in  the 
proposal. 

First,  the  requirement  for  the 
combustion  of  clean  fuels  at  the  unit 
was  revised  in  the  proposal.  While  the 
existing  rule  requires  that  only  fuel  with 
a  sulfur  content  0.05  percent  or  less  by 
weight  be  combusted,  the  proposal 
stated  that  the  unit  must  bum  gaseous 
fuel  with  an  annual  average  sulfur 
content  of  0.05  percent  or  less  by  weight 
and  nongaseous  fuel  with  an  annual 
average  sulfur  content  of  0.05  percent  or 
less  by  weight.  Conunenters  supported 
the  revisions  and  explained  that  the 
existing  rule  was  undidy  restrictive. 
These  revisions  are  adopted  in  today's 
rule. 

The  proposal  also  set  forth  revised 
procedures  for  determining  annual 
average  sulfur  content  by  weight  for 
gaseous  and  nongaseous  fuel.  The 
proposal  eliminated  provisions 
mandating  the  use  of  listed  methods  for 
measuring  sulfur  content  but  included 
provisions  concerning  the  required 
frequency  of  sampling.  The  proposal 
provided  explicitly  that  the  owners  and 
operators  of  the  unit  bear  the  burden  of 
proving  compliance  with  the  sulfur 
content  requirement.  Commenters 
supported  these  revisions  but  suggested 
that  EPA  state  that  any  "recognized 
industry  standard  such  as  an  ASTM 
method  would  be  acceptable." 
Commenters  also  urged  that  the  rule 
state  that  a  imit  that  burns  only  diesel 
fuel  meeting  the  requirements  of  diesel 
fuel  for  motor  vehicles  be  assiuned  to 
meet  the  limits  on  sulfur  content  of  fuel. 

The  proposed  revisions  are  adopted  in 
today's  rule.  Under  the  final  rule,  since 
methods  for  measuring  sulfur  content 
are  not  specified,  the  Agency  will 
evaluate  on  a  case-by-case  basis  the 
information  provided  by  the  owners  and 
operators  of  a  unit  on  sulfur  content.  In 
order  to  ensure  that  owners  and 


■  In  addition,  today's  mle  adds  language 
clarifying  thai  tlie  requirement  that  a  unit  serve  one 
or  more  generators  with  total  nameplate  capacity  of 
25  MWe  or  less  during  the  period  of  the  exemption 
does  not  apply  to  the  time  before  the  unit 
commenced  commercial  operation.  Today's  rule 
also  adds  language,  under  "Special  Provisions",  to 
reiterate  the  &ct  (reflected  in  $  72.7(a))  that  an 
exempt  unit  must  continue  to  meet  the 
requirements  (e.g..  the  sulfur  content  limits  for  its 
fuels)  throughout  the  duration  of  the  examptitm. 
Another  addition  in  today's  rule  is  language 
clarifying  that  when  the  exemption  is  lost,  the  unit 
must  comply  with  Acid  Rain  pennitting  and 
monitoring  requirements,  starting  after  the  loas  of 
the  exemption  (e.g.,  starting  on  the  first  date  on 
which  the  unit  is  no  longer  exempt).  Similar 
language  is  added  to  the  retired  units  and  indnstrial 
utility-units  exemption  prpviaions. 


operatora  imderstuid  that  they  must  use 
a  reasonable  method  to  determine  sulfur 
content,  the  final  rule  adopts  language 
from  section  412  concerning  emission 
monitoring  and  states  that  the  method  of 
determining  sulfur  content  must 
provide  information  that  is  reasonably 
precise,  reliable,  accessible,  and  timely. 
EPA  anticipates  that  owners  and 
operatora  will  meet  their  burden  of 
proof  by  using  a  method  that  is 
generally  recognized  in  the  industry 
(such  as  the  applicable  ASTM  method 
set  forth  in  the  existing  rule),  is 
applicable  to  the  unit,  and  is  consistent 
with  the  other  provisions  (e.g.,  sampling 
frequency  requirements)  of  today's  rule. 

Further,  EPA  recognizes  that  oiesel 
fuel  for  motor  vehicles  is  required  imder 
§  80.29  to  have  a  sulfur  content  of 
0.05%  by  weight.  Commentera  have 
suggested  that  such  diesel  fuel  should 
be  assumed  to  meet  the  sulfur  content 
limit  without  any  testing.  One 
commenter  stated  that  the  testing  by  the 
unit  owner  was  burdensome  and 
duplicative  of  testing  by  the  fuel 
supplier. 

However,  not  all  diesel  fuel  is 
required  to  meet  the  sulfur  content 
limit;  only  diesel  fuel  for  use  in  motor 
vehicles  must  meet  the  limit  imder 
§  80.29.  40  CFR  80.29(a)(l)(i).  A 
significant  amoimt  of  diesel  fuel  is 
produced  for  other  uses  (e.g.,  as  fuel  for 
electric  generation  by  utilities)  has  a 
higher  sulfur  cont«it  than  mandated  far 
diesel  fuel  for  motor  vehicles.  Petroleum 
Supply  Annual  1996,  Vol.  1  at  51.  Table 
17  (Energy  Information  Administration. 
Jime  1997)  (indicating  that  about  37%  of 
1996  U.S.  distillate  production  (which 
is  primarily  diesel  fuel  as  defined  in 
§  72.2)  had  a  sulfur  content  above  0.05% 
by  weight).^  Moreover,  the  higher-sulfur 
diesel  niel  is  used  by  many  utility  units 
that  combust  diesel  fiiel.  For  example, 
diuing  1996  and  the  firet  half  of  1997, 
diesel  fuel  Mrith  a  sulfur  content  of 
0.05%  or  less  by  weight  accounted  for 
only  about  13%  of  the  total  heat  input 
for  affected  units  that  used  diesel  fuel 
and  were  required  to  report  the  sulfur 
content  of  their  fuel  to  EPA.  Most  of  the 
diesel  fuel  used  had  a  much  higher 
sulfur  content:  diesel  fuel  with  more 
than  twice  the  sulfur  content  (i.e..  over 
0.10%  sulfur  by  weight)  accoimted  for 
about  81%  of  such  total  heat  input.^ 

In  contrast,  virtually  all  commercially 
available  natural  gas  in  the  U.S.  has 
sulfur  content  at  or  below  0.05%  by 
weight.  Because  of  the  toxic  effects  of 


'Relatively  little  distillate  fuel  oil  is  imported 
into  the  U.S.,  and  most  of  it  has  a  sulfur  content 
exceeding  0.05%.  Id.  at  55,  Table  20. 

>  Aeport  to  Docket:  Diesel  Fuel  Ute  of  Utut$ 
Required  to  Uae  Fuel  Sampling  Under  poit  75, 
appendix  D  (Septeipber  16, 1097). 


hydrogen  sulfide  and  its  corrosive  effect 
on  pipeline  and  customer  equipment, 
pipelines  generally  provide  pipeline 
transportation  or  distribution  service, 
only  for  natural  gas  with  a  very  low 
hydrogen  sulfide  content  (e.g.,  0.25  to 
0.30  grain  per  100  standard  cubic  feet), 
which  results  in  total  sulfur  content  iar 
below  0.05%  by  weight.  See,  e.g.,  H. 
Dale  Beggs,  Gas  Production  Operations 
at  204-5,  209-11.  and  227  (1984);  and 
49  CFR  192.475(c)  (provision,  in  U.S. 
Department  of  Transi>ortation  minimiim 
safotv  standards  for  natural  gas 
pipelines,  limiting  the  hydrogen  sulfide 
content  of  gas  "stored  in  pipe-type  or 
botUe-type  holdera"  to  0.25  grain  per 
100  standard  cubic  feet). 

Since  diesel  fuel  is  widely  available 
that  does  not  meet  the  sulfur  content 
limit,  diesel  fuel  must  be  treated  like 
any  other  fuel  that  is  combusted  at  an 
exempt  new  unit  and  that  could 
potentially  exceed  the  limit.  The  ownere 
and  operatora  of  the  unit  combusting  the 
fuel  must  demonstrate  that  the  limit  is 
being  met  using  the  results  of  reliable 
testing  methods  consistent  with  the 
sampling  and  other  requirements  of 
today's  rule.  Of  course,  under  today's 
rule,  the  ownere  and  operatora  are  not  ' 
required  to  conduct  the  testing 
themselves.  EPA  will  consider  testing 
by  fuel  suppliera  in  determining 
whether  the  ownere  and  operatora  have 
met  their  burden  of  proof. 

Second,  the  proposal  streamlined  the 
procedure  for  obtain^  a  new  units 
exemption  and  reduced  the  burdm 
imposed  by  the  procedure  on  ownen 
and  operatora  and  pennitting 
authorities.  The  existing  rule  required 
ownen  and  operatora  of  a  unit  to  submit 
an  application  and  for  permitting 
authorities  to  provide  notice  and 
opportimity  for  comment  before  issuing 
an  exemption.  The  proposal  made  the 
obtaining  of  an  exemption  laigely 
automatic  so  long  as  the  capacity, 
annual  luei  use,  and  reconueeping 
requirements  are  met  Under  the 
proposal,  ownera  and  operatora  of  a  unit 
meeting  these  requirements  must  submit 
a  statement  to  the  permitting  authority 
(and,  if  EPA  is  not  the  permitting 
authority,  to  EPA)  that  the  unit  meets, 
and  will  continue  to  meet,  the 
requirements  for  the  exemption.  The 
proposal  states  that  a  new  units 
exemption  is  effiective  on  January  1  of 
the  first  full  calendar  year  for  which  the 
unit  meets  the  exemption  requirements 
and  that  the  statement  must  be 
submitted  by  December  31  of  such  year. 
In  short,  where  the  end-of-year 
submission  deadline  and  other 
requirements  for  an  exemption  are  met. 
the  exemption  will  cover  the  entire  year 
in  which  the  submission  was  made.  The 
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proposed  revisions  are  adopted  in 
today's  rule. 

The  proposal  established  some 
additional  procedures  for  the  relatively 
few  new  units  that  were  allocated 
allowances.^  The  owners  and  operators 
of  such  units  must  submit  a  statement 
(similar  to  the  one  for  units  without 
allocations)  stating  that  the  owners  and 
operators  are  surrendering  the 
allowaix»s,  and  proceeds  from  the 
auction  of  allowrances,  starting  with  the 
first  year  for  which  the  unit  is  exempt. 
Under  the  proposal,  the  exemption  for 
a  unit  allocated  allowances  is  effective 
on  January  1  of  the  first  year  for  which 
the  Administrator  actually  deducts  the 
full  allowance  allocation  and  actually 
receives  the  full  amount  of  auction 
proceeds.  Commenters  contended  that 
this  "unfeirly"  makes  the  exemption 
contingent  on  an  event  (i.e.,  the 
deduction  of  allowances)  beyond  the 
control  of  the  owners  and  operators. 
Allegedly,  the  exemption  should  be 
contingent  only  on  submission  of  the 
statement  surrendering  allowances  and 
proceeds. 

EPA  notes  that  the  only  issue  is  the 
date  on  which  the  exemption  becomes 
final.  Once  the  Administrator  actually 
makes  the  necessary  allowance 
deductions  and  receives  the  proceeds, 
the  exemption  nms  starting  from 
January  1  of  the  year  for  which  the  unit 
meets  the  requiremoits  (e.g.,  fuel  sulfur 
limits  and  allowance  and  proceeds 
surrender)  for  this  exemption.  The 
difficulty  with  making  the  exemption 
effective  when  the  surrender  statement 
is  submitted  is  that  there  is  do  guarantee 
that  the  unit's  allowance  account 
actually  has  sufficient  allowances  to 
deduct  or  that  the  proceeds  are  actuaUy 
available  to  and  received  by  the 
Administrator. 

In  order  to  ensure  that  the  actual 
deduction  of  allowances  in  the  unit's 
Allowance  Tracking  System  account  is 
not  unduly  delayed,  the  final  rule 
requires  that,  within  5  business  days  of 
receiving  the  o«vners'  and  operators' 
sturender  statement,  the  Administrator 
either  makes  the  allowance  deductions 
or  notifies  the  owners  and  operators  that 
there  are  InsufBcient  allowances  for  the 
deductions.  This  is  the  same  period  of 
time  in  which,  under  §§  73.52  and 
73.53.  the  Administrator  must  act  on  an 
allowance  transfisr  request.  The 


*Wliila  lb*  prapoMl  rtfatrad  to  aUowaDcas 
•Uocatad  undar  Tiblm  2  or  3  o/  lubput  B  of  |Mrt 
73,  loday't  nil*  amply  rafen  to  allowaaow 
alloalBd  ndv  Ite  MbpMt.  Iteifar  p«t  73  ■■ 
OMNMly  ongMiiwH.  all  ■Uocaboo*  to  new  units  ara 
inchidad  in  tha  tabiaa.  Sinca  in  tb*  taw*  EPA  may 
nmrganiTa  tha  allniraTa  ilkrarinn  intra  malifi 
that  ia  cananflly  pMaaMad  in  two  aapama  tablaa. 
today 's  nila  ariopla  •  Mora  fManl  lateMwa  to  I 
unit  allowanca  aUonrtoaa. 


approach  adopted  in  today's  rule 
accommodates  both  the  concern  that  the 
necessary  number  of  allowances 
actually  be  available  for  deduction 
before  the  exemption  is  effective  and  the 
concern  that  the  efiiectiveness  of  the 
exemption  not  be  lumecessarily 
delayed. 

Finally,  the  proposal  provided  that  a 
unit  with  a  new  units  exemption  is  not 
an  "affected  unit"  and  so  does  not  need 
an  operating  pomit  under  part  70  or  71 
unless  such  a  permit  is  required  because 
non- title  IV,  fadaial  requirements 
applicable  to  the  unit  See  61  FR  68343. 
However,  for  the  case  where,  because  of 
non-title  IV  requirements,  the  source  at 
which  the  imit  is  located  has  or  must 
have  an  operating  permit,  the  proposal 
did  not  exclude  the  new  units 
exemption  from  the  general  requirement 
to  incorporate  appliad>le  federal 
reqiiirements  in  the  operating  permit 
See  42  U.S.C  7661a(b)(5KA)  and 
7661c(a).  The  final  rule  adopts  the 
proposed  provision  and  makes  it  clear 
that  if,  because  of  non-title  IV 
requirements,  an  op«iiting  permit  is 
issued  to  the  source,  the  new  units 
exemption  must  be  reflected  in  that 
operating  permit  In  particular,  after  the 
actions  necessary  for  the  new  units 
exemption  to  take  eSact  have  been 
completed  (e.g.,  the  receipt  by  the 
permitting  authority  of  a  statement  of 
exemption  by  the  owners  and  operaton 
of  the  unit  and  the  notification  by  the 
Administrator  that  be  or  she  has 
deducted  any  allowances,  and  received 
any  allowance  proceeds,  required  to  be 
siurendered).  the  permitting  authority 
must  add  the  provisions  and  ongoing 
requirements  of  the  exemption  to  any 
operating  permit  that  coven  the  source 
at  which  the  unit  is  located.  Consistmt 
with  the  elimination  of  the  requirement 
for  notice  and  comment  on  a  new  unit's 
exemption,  the  addition  of  the 
exemption  to  the  permit  is  an 
administrative  amendment.  A  written 
new  units  exemption  issued  under  the 
existing  rule  prior  to  revision  by  today's 
rule  must  similarly  be  added  to  any 
operating  permit 

Under  this  approach,  the  exemption 
alone  will  not  result  in  issuance  of  an 
operating  pnmit  but.  if  an  operating 
permit  would  be  issued  for  the  source 
in  any  event  that  opoating  permit  wrill 
include  the  ongoing  requirements 
imposed  on  the  unit  under  the 
exemption.  This  approach  reasonably 
implements  the  concept  that  an 
operating  permit  should  include  the 
applicable  federal  requirements  for  a 
source.  For  the  same  reasons,  analogous 
provisions  are  included  in  today's  rule 
with  regard  to  the  retired  units 


exemption  and  the  industrial-utility 
units  exemption. 

2.  Retired  Units  Exemption 

Section  72.8  of  the  existing  rule 
provides  an  exemption  from  Add  Rain 
Program  requirements  for  retired  units. 
The  proposal  made  several  types  of 
revisions  in  order  to  streemline  this 
retired  units  exemption.  First,  while  the 
existing  rule  required  ownera  and 
operators  of  a  luiit  to  submit  an 
application  for  the  exemption  and  fior 
permitting  authorities  to  provide  public 
notice  and  opportunity  for  comment 
before  issuing  a  final  exemption,  the 
proposal  made  the  obtaining  of  an 
exemption  largely  automatic  so  long  as 
the  unit  is  permanentiy  retired.  Second. 
the  proposal  clarified  that  the 
exemption  applies  to  most  Add  Rain 
Program  requirements. 

No  comments  were  received  on  these 
proposed  revisions.  In  order  to  make  it 
clear  that  only  Phase  I  or  Phase  D  units, 
and  not  opt-in  units  under  part  74,  are 
eligible  for  the  retired  units  exemption, 
today's  rule  states  that  the  exemption 
applies  to  "any  afiiscted  unit  (except  for 
an  opt-in  source)".  This  exdusion  of 
opt-in  sources  is  consistent  with  the 
existing  provisions  of  part  74  that 
impose  separate  requirements  writh 
regard  to  permanent  shutdown  of  opt-in 
sources.  See.  e.g.,  40  CFR  74.46.  In 
addition,  to  provide  flexibility  where  a 
retired  unit  has  no  allowance 
allocations  and  has  not  selected  a 
designated  representative,  the  final  rule 
allows  a  certifying  official  to  submit 
notice  of  the  exemption  to  the 
permitting  authority.  For  the  reasons 
discussed  hero  and  in  the  proposal,  the 
revisions,  as  modified,  are  adopted  in 
today's  rule. 

3.  Industrial  Utility-Units  Exemption 

Stxtpe  of  Exemption.  In  the  proposal 
EPA  established  a  new  exemption  for 
certain  industrial  units  that  generate 
only  inddental  amounts  of  electricity 
for  sale.  As  explained  in  detail  in  the 
preamble  of  the  proposal,  "utility  units" 
(the  entities  subject  to  the  Add  Rain 
SO3  emission  limitation  and  other 
requirements  of  the  Acid  Rain  Program) 
include,  with  certain  exceptions,  any 
unit  serving  a  generator  that  produced 
electridty  for  sale  any  time  starting  in 
1985.  With  certain  exceptions  (e.g.,  for 
cogenerators),  an  industrial  unit  serving 
a  generator  that  produced  any  amount  of 
electridty  for  sale  (referred  to 
hereinafter  as  simply  an  "industrial 
utility-unit") '  is  an  affected- unit  under 


'Tha  ptopoaai  ieJaiia«l  to  those  units  as  simply 
"industrial  units".  In  ordar  to  minimiM.  coofusica 
batwaaa  tbaaa  units  and  induatrial  boOan  not  uaad 
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the  Acid  Rain  Program  regardless  of  the 
amount  of  the  sale  relative  to  the  total 
generation  by  the  generator  and  whether 
or  not  the  sale  is  to  the  general  public 
or  to  a  public  utility  for  resale  to  the 

Eublic.  Moreover,  the  requirement  to 
old  allowances  to  cover  SO2  emissions 
and  to  meet  any  applicable  NOx 
emission  limitation  under  the  Add  Rain 
Program  applies  to  all  emissions  from 
the  unit,  not  simply  the  portion  that 
might  be  attributed  to  generation  of  the 
electridty  sold. 

Despite  the  applicability  of  the 
requirement  to  hold  allowances,  EPA 
has  not  allocated  allowances  to 
industrial  utility-units  that  might  have 
qualified  for  allowance  allocations 
under  section  405  of  the  Act,  including 
some  luiits  whose  owners  submitted 
timely  comments  relating  to  allowance 
allocations.  On  March  23, 1993,  EPA 
issued  notices  stating  that  such 
industrial  utility-units  would  not  be 
included  in  the  National  Allowance 
Datebese,  on  which  allowance 
allocations  are  based,  because  EPA 
"believefd]"  that  the  units  were  not 
affected  units.  58  FR  15720. 15727 
(1993).  On  the  same  date,  EPA  also 
issued  a  final  allowance  allocation  list 
that  allocated  allowances  only  to  units 
then  "believed"  to  be  affected  units.  58 
FR  15634. 15641  (1993).  EPA  steted  that 
no  allowances  would  be  allocated  to 
units  that  were  subsequentfy 
determined  to  be,  or  that  subsequently 
became,  affected  units.  Id. 

In  light  of  these  circumstances.  EPA 
proposed  a  limited  exemption  from  the 
Add  Rain  Program  for  industrial  utility- 
units  that  served,  any  time  starting  in 
1985,  a  generator  that  produced 
electricity  for  sale.  Firat,  the  industrial 
utility-unit  must  have  no  owner  or 
operator  of  which  the  prindpal  business 
is  electridty  sale,  transmission,  or 
distribution  or  that  is  a  public  utility 
subject  to  State  or  local  utility 
regulation.^  Such  unit  must  not  be  a 
cogeneration  unit  since  cogoieration 
units  already  are  covered  by  an  express 
exemption  in  the  tiUe  IV.  Further,  on  or 
before  March  23, 1993,  the  owners  or 
operators  of  the  unit  must  have  entered 
into  an  interconnection  agreement  (and 
any  related  power  purchase  agreement) 


abon  of  elactricity  for  saia.  and  hacauae 
lioo  of  elactiicity  for  sale  makas  industrial 
units  "utility  units"  under  title  TV.  tha  final  rule 
refers  to  the  units  as  "industrial  utility-units". 

*In  order  to  prevmt  the  requirement  frxxn  being 
dnnunvented  through  the  positioo  of  the  owner  or 
opecatcr  in  the  corporate  atnictura,  the  propoaal 
stated  that  no  owner  or  operator,  subsidiary  or 
affiliate  or  parent  company  of  the  owaar  or 
operator,  or  combination  thereof  could  have  such  a 
prindpal  buiineaa  Consistent  with  this  approach, 
the  fiat!  cute  also  appboa  this  to  any  division  of  the 


with  a  public  utility  requiring  that  the 
generator  served  by  the  unit  produce 
electricity  for  sale  only  for  inddental 
sales  of  electricity  to  that  public  utility. 
Moreover,  in  1985  and  any  year 
thereafter,  the  generator  served  by  the 
unit  must  have  actually  produced  only 
inddental  electridty  sales  for  the 
utility,  as  required  under  the 
intercoiuiection  agreement  and  any 
related  power  purchase  agreement 
Incidental  sales  were  defined  as  sales 
not  exceeding  the  lesser  of  10  percent  of 
the  generating  output  capadty  of  the 
generator  or  10  percent  of  the  actual 
annual  electric  output  of  the  generator. 

The  proposal  established  a  petition 
and  notice-and-comment  procedure  for 
owners  or  operators  to  apply  for  the 
exemption  and  for  the  Agency  to  review 
and  approve  or  disapprove  the 
exemption.  If,  after  approval  of  the 
exemption,  any  of  the  conditions  for 
obtaining  the  exemption  are  no  longer 
met  the  exemption  terminates 
automatically.  The  proposal,  as  changed 
below,  is  adopted  for  the  reasons 
discussed  here  and  in  the  proposal.'^ 

All  parties  commenting  on  Uie  new 
industrial  utility-units  exemption 
supp>orted  the  concept  of  such  an 
exemption.  However,  these  commenters 
objected  to  various,  specific  provisions. 
First,  commenters  claimed  that  EPA 
should  "totaUy"  exempt  industrial 
utility-units  without  regard  to  the 
amount  of  electridty  sold  by  an 
industrial  utility-unit  and/or  without 
regard  to  whethiBr  the  unit  was 
contractually  obligated  to  sell  electridty 
on  or  before  March  23, 1993.  Allegedly, 
industrial  utUity-iuiits  not  qualifying  for 
the  exemption  will  incur  significant 
costs  "not  related"  to  the  objectives  of 
title  rv.  It  was  argued  that  if  industrial 
utility-units  that  cannot  meet  the 
criteria  of  the  rule  are  not  exempt, 
"agreements"  providing  for  sales  by 
industrial  utility-units  to  utilities  may 
be  "discontinued",  forung  utilities  to 
"look  elsewhere  for  their  emergency  and 
backup  power  needs."  It  was  aL}o 
argued  that  the  costs  of  complying  with 
the  Add  Rain  Program  "will  exceed  the 
benefits  of  the  limited  reductions  to  be 


''In  tha  proposal.  EPA  ralied  on  the  Hepoit  For 
Docket:  Indtutrial  Units  (October  31. 1996).  In  the 
report  EPA  estimated  the  number  of  indualziai 
utility-units  in  the  U.S.  that  may  quality  km  hi 
industrial  utility-units  exemption  undar  §  72.14  and 
their  total  annual  SCh  and  NOx  amissions.  One 
mmmanlHr  aaaertad  that  the  repeat  overestimated 
the  eniisainiis  for  two  units  owned  by  the 
mmwawtai.  ****— '-g  tha  accuracy  of  the 

SOj  and  NOx  emisaJBW  aatiBiates  for  industrial 
utility-uaits  an  raduoad  by  about  10%.  i.e.,  to  about 
41.000  tons  of  SO2  and  17.000  tons  of  NOx-  This 
is  not  a  significant  change  and  does  not  aflict  EPA's 
determinations  concaming  tha  industrial  utility- 
units  axaoptioD. 


achieved  by  the  regulations"  since  the 
estimated  amount  of  SO2  emissions  is 
small  relative  to  the  aimual  8.95  million 
ton  cap  for  utilify  units.  Since  industrial 
utility-units  are  allegedly  subject  to  the 
nationwide  cap  of  5.60  million  tons  on 
total  annual  SO2  emissions  by 
"industrial  sources",  regulation  of 
industrial  utility-units  under  the 
existing  Add  Rain  regulations  was 
claimed  to  be  unnecessary. 

However,  EPA  boj^ns  with  the  &K:t, 
undisputed  by  any  commenter,  that 
Congress  included  non-cogeneration 
industrial  utilify-imits  in  die  Add  Rain 
Program  and  thus  imder  the  unnnnl  8.95 
million  ton  cap  for  SO2  emissions  and 
under  applicable  NOx  emission 
limitations.  See  61  FR  68344.  Further. 
althou^  the  preamble  of  the  proposal 
steted  that  industrial  utility-units  are 
also  under  the  5.60  million  ton  cap  fm 
"industrial  sources"  tmder  section 
406(b)  of  the  Clean  Air  Ad 
Amendments  of  1990,  EPA  now 
believes,  on  further  consideration,  that 
industrial  utilify-imits  (which  served, 
any  time  starting  in  1985,  a  generator 
that  produced  electridty  for  sale)  are 
not  covered  by  the  latter  cap. 

Section  406(b)  of  the  Clean  Air  Ad 
Amendments  of  1990  stetes  that  if  SO2 
emissions  from  "industrial  soiuces 
*  *  *  may  reasonably  be  expected  to 
reach  levels  greater  than  5.60  millitm 
toiu  per  year,"  the  Administrator  may 
take  actions  "to  ensure  that  such 
emission  do  not  exceed"  the  cap.  42 
U.S.C.  7651  note.  From  section  406(a). 
it  is  dear  that  the  definition  of 
"industrial  sourcx"  in  section  402  of  the 
Clean  Air  Ad  applies.  Under  section 
402,  an  "industrial  source"  is: 
a  unit  that  does  not  serve  a  generator  that 
produces  electricity,  a  "nonutility  unit"  as 
defined  in  this  section,  or  a  proces*  souroe 
as  defined  in  section  410(e).  42  U.S.C 
7851a(24) 

As  discussed  above,  an  industrial 
utilify-unit  is  a  unit  that  is  not  owned 
or  operated  by  a  utilify  but  that  served, 
anytime  starting  in  1985,  a  generator 
that  produced  electridfy  for  sale  and 
therefore  is  a  utilify  imit  under  section 
402(17).  Such  a  unit  does  not  fell  within 
any  of  the  three  groups  of  units  that  are 
defined  as  "industrial  soun^es".* 
Consequently,  the  units  that  are  under 
consideration  in  this  rulemaking  far 


■Sactioo  406(a)  abo  alstas  that  "industrial 
soujcNs"  include  units  subject  to  section  4a5(g)(6). 
i.e..  cartain  qualifying  feciUties  and  independent 
power  production  facilitiaa  that  are  -'«»t«  from 
title  IV.  The  leiwtta  hi  sactiaa  40e(b)  to  units 
"subiecl  to  sectioo  405(gX5r  is  an  inadvertaot  arror 
that  should  be  read  as  citing  sectioo  405(gX6).  See 
National  Annual  Industrial  Sulfur  Dioxide  Emission 
Trends  1995-20:5.  EPA-454-«-95-^»l,  at  ES-2 
(EPA  1995).  Industrial  utility-uniu  an  not  exempt 
405(gK6). 
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incluaion  in  the  industrial  utility-units 
exemption  are  not  covered  by  tlw  5.60 
million  ton  cap.  Contrary  to 
commenters,  the  Clean  Air  Act 
Amendments  of  1990  do  not  give  EPA 
the  "option"  of  regulating  industrial 
utility-units  under  section  406.  In 
contrast,  Congress  exempted  certain 
cogeneration  £K:ilities  from  the  Add 
Rain  Program  (e.g..  the  8.9S-million-tDn 
cap)  and  included  them  in  the  5.60- 
mUlioo-ton  cap.  Under  section 
402(17XC)  and  (25).  exempt 
oofHMntion  facilities  are  excluded 
from  the  definition  of  "utility  unit"  and 
so  are  "nonutility"  units  covered  by  the 
"industrial  source"  cap. 

This  reinfoices  the  condiision  that 
industrial  utility-uziits  are  intended  to 
be  covered  by  the  Acid  Rain  Program 
and  leads  to  the  conclusicm  that  a 
blanket  exemption  for  all  industrial 
utility-units  is  inconsistent  with  the 
overall  regulatory  scheme  under  title 
rv.*  Exempting  all  industrial  utility- 
units,  without  regard  to  the  amount  of 
their  electricity  sales  or  to  when  the 
sales  becaaoe  contractually  obligated, 
would  result  in  a  potentially  increesing 
group  of  <nri«ting  and  future  units  that 
would  generate  electricity  fot  sale  but 
would  be  outside  both  the  utility  unit 
and  the  "industrial  source"  caps. 
Particularly  since  the  ongoing  changes 
in  the  structure  of  the  electric  industry 
make  it  difficult  to  predict  how  many 
industrial  utility-units  there  may  be  in 
the  future  and  how  they  may  be  used, 
EPA  reiects  such  an  open-ended 
exemption  from  both  caps.'"  Moreover, 
commenten  supporting  a  blanket 
exemption  ignore  the  tact  that  the  Acid 
Rain  Program  is  aimed  at  reducing  both 
SOj  emissions  and  NOx  emissions.  To 
the  extent  that  existing  coal-fired 
industrial  utility-units  are  Ckoup  1  (Le.. 
diy  bottom  wall-fired  or  tangentially 
fired)  or  Croup  2  (i.e..  cell  boraer. 
cyclone,  wet  bottom,  or  vertically  fired) 
boilers,  exempting  them  removes  the 
applicability  of  the  Group  1  or  Group  2 
NOx  emission  limits,  which  in  scmie 
cases  oiay  be  the  only  NOx  limits  for 
these  boilers  under  the  Act 


*EPA  wjicto  M  tpmxiatlym  Md  imtavam  Ik* 
r'»  MOMliaa  thai  titla  IV  may  ba 
I  in  •  way  that  would  miiiire  at»-mmmfH 
]  utility-units  to  maka  additioaal. 
"pmhitativaty  axpannv*"  taduciiana. 

■•EwQ  if  tha  "total"  a»awnKioB  w««  Uaitad  to 
tiM  spacifk  poasibia  iaihliiai  otiUty-uaiti 
ktetifiad  thus  far  by  8PA  (aw  AqM**  io  Oocta: 
fadnachoi  Unit*  {OOehm  31. 1906)).  tha  amaaai  of 
I  and  amiairintw  covawd  by  •  "total" 
I  ID  the  liMiMaL  I 

MMMMMladl 


to  tBOM  laiiftallTaiy  tdanlioad 
utility-units  if  adMr  units  ara 
y  fmind  to  maal  tlia  "total"-<aamptiao 


EPA  also  rejects,  as  unsupported  and 
speculative,  the  claim  that  subjecting 
industrial  utility-tmits  to  Add  Rain 
Program  requirements  will  make 
interconnection  agreements  and  related 
power  sales  agreements  between  such 
units  and  utilities  economically 
prohibitive.  EPA  agrees  that  industrial 
companies  may  have  more  difBculty 
than  utilities  (at  least  imder  the  current 
scheme  of  utility  rate  regulation)  in 
pairring  through  the  costs  of  the  Add 
Rain  Program.  Howevw,  that  is  a  fiar  cry 
from  conduding  that  electridty  sales  l^ 
existing  industrial  utility-units  would 
cease  or  that  no  new  industrial  utility- 
imits  wotild  contrad  to  make  such  sales. 

EPA  therefore  mni«t»<n«  that,  if  there 
is  to  be  any  exemption  for  industrial 
utility-units,  the  exemption  must  be 
strictiy  limited  in  order  to  resolve  the 
specific  problem  set  forth  in  the 
preamble  of  the  proposal.  That  problem 
is  that  some  industrial  utility-units  have 
only  inddental  activities  (i.e.,  electridty 
sales)  bringing  the  entire  operation  of 
the  unit  under  the  Add  Rain  Program 
and  that  these  units  likely  qualified  for. 
but  were  not  allocated,  allowances. 
Strictiy  limiting  the  exemption  to 
address  this  problem  will  minimita  the 
potential  environmental  imped  of  this 
resolution  on  SO2  and  NOx  emissions 
and  will  better  harmonize  the 
exemption  with  the  basic  regulatory 
scheme  under  titie  IV.  In  fiid.  withput 
the  specific  limits  on  the  exemption  set 
forth  in  today's  rule  based  on  the 
magnitude  of  electridty  sales  and  the 
time  period  when  electridty  sales  first 
became  contractually  required,  EPA 
would  reconsid^  whether  any 
exemption  for  industrial  utility-units 
should  be  established. 

As  an  alternative  to  a  blanket 
exemption  for  industrial  utility-iuits. 
one  commenter  suggested  modifying  the 
definition  of  "inddental  sales  of 
electridty"  so  that  units  selling  up  to 
one-third  (rather  than  up  to  10  percent, 
as  under  the  proposal)  of  their  electric 
generation  to  utilities  could  qualify  as 
exnnpt  industrial  utility-units. 
Allegedly,  limiting  sales  to  up  to  one- 
third  of  annual  electric  generation 
would  be  consistent  with  the  statutory 
exemption  for  cogeneration  facilities. 
Under  section  402(1 7XC)  and 
972.6(bX4).  a  cogeneration  fadlify  that 
supplies  to  a  utility,  on  an  annual  basis, 
an  amount  of  electridty  not  exceeding 
one-third  of  its  potential  electrical 
output  capacity  or  219,000  MWe-hrs  is 
an  unafiected  unit  and  is  not  sulqed  to 
the  Acid  Rain  Program.  The  commenter 
supported  limiting  industrial  utility- 
units  to  annual  electridty  sake  eqiial  to 
the  lesser  of  (»ie-third  of  capadty  or 
one-third  of  actual  generation. 


Reflecting  that  the  rationales  for  the 
industrial  utility-units  exemption  and 
the  statutory  cogeneration  facility 
exemption  are  not  identical,  today's  rule 
does  not  make  the  requirements  for  the 
two  types  of  exemptions  identical.  On 
one  hand,  the  cogeneration  facility 
exemption  reflects  Congressional  intent, 
manifest  in  section  402(1 7)(C)  of  the 
Ad,  that  certain  cogeneration  facilities 
be  entirely  exempt  from  the  Acid  Rain 
Program  whether  or  not  they  had 
contracted  before  enactment  of  title  IV 
to  provide  electridty  at  a  fixed  price. 
Presumably,  this  is  because,  by  using 
the  same  steam  both  for  electric 
generation  and  industrial  piuposes. 
cogeneration  focilities  are  inlrarentiy 
nK»e  effident  than  other  units  that 
generate  electridty.  See  40  CFR  72.2 
(defining  "cogeneration  unit"  as  unit 
producing  electricity  and  useful  thermal 
energy  "through  sequential  use  of 
energy").  On  the  other  hand,  the 
industrial  utility-tmits  exemption 
addresses  the  category  of  industrial 
utilify-imits.  which  were  intended  by 
Congress  to  be  subjed  to  the  Add  R^n 
Pro-am  but,  with  regard  to  certain 
individual  units,  were  not  allocated 
allowances  for  which  they  likely 
qualified.  They  lack  the  sequential  use 
of  energy  that  makes  cogeneration 
facilities  inherentiy  more  efficient.  As 
discussed  above.  EPA  maintains  that  the 
industrial  utility-imits  exemption 
should,  under  these  drcumstannas,  be 
more  narrowly  drawn  than  the 
provisions  for  exempting  cogeneration 
facilities.  Consequentiy,  EPA  disagrees 
with  the  approach  of  using  the  limit  aa 
electridty  sales  by  exempt  cogeneration 
facilities  in  setting  the  limit  on 
electricity  sales  by  exempt  indtistrial 
utility-units. 

In  the  proposal,  the  industrial  utility- 
tmits  exemption  is  limited  to  imits  that 
were  contractually  obligated  as  of  March 
23. 1993  to  make  only  inddental  sales 
of  eledridty  to  utilities.  The  proposal 
defines  "inddental  sales"  as  sales  not 
exceeding  10  percent  of  either 
nameplete  capadty  or  total  actual 
generation  because  that  level  seemed  to 
be  consistent  vrith  the  general  level  oi 
historical  electridty  sales  by  the  type  of 
imit  intended  to  be  covered  by  the 
exemption.  This  approach  limits  the 
exemption  by  restricting  both  the 
nimibiBr  of  units  covoed  by  the 
exemption  and  the  amount  of  electridty 
sales  to  historical  levels  and  does  not 
allow  expansion  beyond  those  levels. 
None  of  the  commenting  owners  of 
units  potentially  qualifying  for  the 
industrial  utilify-imits  exemption 
claimed  that  they  had  actually  made,  in 
any  past  yaer,  electridty  sales  in  excess 
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of  the  10  percent  limit  or  that  the  10 
percent  limit  is  unrepresentative  of 
historical  levels.  EPA  maintains  that  it 
is  appropriate  to  impose  on  the 
industrial  utility-units  exemption  a 
limit  reflecting  historical  levels  and 
that,  on  their  face,  electricity  sales  as 
high  as  one-third  of  total  generation 
caimot  be  regarded  as  simply  incidental 
to  the  operation  of  the  unit  involved. 
For  these  reasons,  while  choosing  a  10- 
percent  level  as  the  cutoff  point  for 
"inddental  sales" — like  choosing  any 
specific  cutoff  point — is  to  some  extent 
arbitrary,  EPA  maintains  that  the  chosen 
level  is  reasonable.  Today's  rule,  like 
the  proposal,  defines  "incidental 
electridty  sales"  as  an  amoimt  of 
electridty  sales  that  does  not  exceed  the 
smaller  of  10  percent  of  the  nameplate 
capacity  of  the  generator  served  1^  the 
unit  times  8,760  hours  per  year  or  10 
percent  of  the  actual  annual  electric 
output  of  that  generator. 

Today's  rule  also  continues  to  impose 
the  inddental-electricity-sales  limit  on 
sales  starting  in  1985  and  continues  to 
require  that  the  contractual  obligation  to 
make  such  sales  mtist  have  been  in 
place  on  March  23,  1993.  One 
commenter  objected  to  having  "two 
diffarent  deadlines"  and  argued  that 
onfy  sales  starting  in  1993  Should  have 
to  meet  the  incidental-electridty-sales 
limit.  EPA  rejects  this  approach. 

Under  the  industrial  utility-units 
exemption,  EPA  considers  the 
electridty  sales  of  the  imit  starting  in 
1985  bec:ause  that  is  analogous  to  the 
approach  taken  by  Congress  in  section 
402(17)  in  determining  what  units  are 
utility  imits  that  are  subject  to  the  Add 
Rain  Program.  With  certain  exceptions, 
any  unit  that  at  any  time  starting  in 
1985  or  thereafter  serves  a  generator  that 
produc:es  electricity  for  sale  is  a  "utilify 
unit"  subject  to  the  Add  Rain  Program. 
42  U.S.C  7651a(17)(A).  In  crafting  the 
industrial  utility-units  exemption,  EPA 
reasonably  takes  a  parallel  approach  of 
considering  actual  sales  starting  in  1985. 
Actual  sales  before  1985  will  not  be 
considered.  EPA  sees  no  basis  for  the 
commenter's  suggestion  of  ignoring  any 
non-incidental  electricity  sales  frtim 
1985  to  1993.  In  essence.  EPA  is 
requiring  that,  in  order  to  be  exempt,  a 
unit  must  have  maintained  its  character 
as  an  industrial  utility-unit  iriaking  only 
inddental  sales  throiighout  the  period 
generally  used  to  determine 
applicability  of  the  Acid  Rain  Program. 

The  rationale  for  the  "second 
deadline"  in  the  industrial  utilify-imits 
exemption — i.e.,  the  requirement  that 
there  be,  as  of  March  23, 1993,  a 
contractual  obligation  to  make 
inddental  electricity  sales — is  set  forth 
in  detail  in  the  proposal  and  is  adopted 


here.  61  PR  68346.  This  requirement 
also  makes  it  likely  that  the  imit  was 
either  (i)  in  commercial  operation  as  of 
November  15,  1990  or  (ii)  was  imder 
construction  by  December  31. 1990  and 
therefore  qualified  for,  but  was  not 
allocated,  allowances  in  Phase  IL  See  42 
U.S.C  7651d(a)-<f)  and  (h)-(i) 
(allowances  for  existing  units)  and  (g) 
(allowances  for  units  imder  construction 
and  operating  by  specified  deadlines). 

TaTZiination  of  exemption.  Under  the 
proposal,  a  unit's  industrial  utilify-imits 
exemption  terminates  automatically 
once  any  of  the  original  requirements 
for  granting  the  exemption  are  no  longer 
met.  Commenters  raised  concern  that 
the  proposal  terminates  the  exemption  if 
the  contractual  agreement  that  requires 
inddental  electricify  sales  by  the  unit, 
and  on  which  the  granting  of  the 
exemption  was  originally  based,  expires 
or  is  amended.  A  particular  agreement 
may  have  a  termination  date  even 
though  the  parties  intend  for  the 
relationship  to  continue.  Further,  an 
agreement  may  be  modified  diredly  or 
through  replacement  by  a  new 
agreement,  e.g.,  in  order  to  change  the 
names  of  the  parties  or  the  eledridfy 
prices.  According  to  commenten.  the 
exemption  should  not  be  terminated  so 
long  as  there  is  not  an  obligation  to  sell 
more  than  an  inddental  amount  of 
eledridfy. 

EPA  understands  the  concern  that 
replacement  of  the  interconnection 
agreement  on  which  an  exemption  is 
based  (or  of  the  power  purchase 
agreement  related  to  the  interconnection 
agreement)  by  a  follow-on  agreement 
that  continues  to  require  the  same 
amount  of  electridty  sales  should  not 
result  in  termination  of  the  exemption. 
EPA  also  recognizes  a  similar  concern 
with  regard  to  amendment  of  the 
interconnection  agreement  or  power 
purchase  agreement  On  one  hand,  the 
nde  should  provide  for  some  flexibilify 
allowing  agreements  to  be  modified  or 
replaced  so  long  as  the  underiying 
electricify  sales  obligation  of  the 
industrial  utilify-tmit  is  not  altoed  in  a 
way  that  undermines  the  original  basis 
for  the  unit's  exemption.  On  the  other 
hand,  EPA  is  concerned  that  this 
flexibilify  should  not  have  the  effod  of 
allowing  expansion  of  the  unit's 
exemption  beyond  its  original  scope. 
For  example,  just  as  a  unit  that  as  of 
March  23, 1993  did  not  serve  a 
gmerator  required  to  produce  eledridfy 
for  sale  and  that  begins  after  that  date 
to  be  involved  in  eledridfy  sales  is  not 
exempt,  an  exempt  unit  should  not  be 
able  to  expand  its  involvement  in 
eledridfy  sales  after  March  23, 1993 
and  retain  the  exemption.  Finally,  EPA 
believes  it  must  consider  that  future 


modifications  or  replacements  of 
agreements  will  be  taking  place  in  the 
context  of  restructuring  of  the  electric* 
industry,  where  utilities  may  be 
restructured  and  renamed. 

In  order  to  meet  all  of  these  concems, 
today's  rule  provides  that,  in  applying 
the  automatic-termination  provisions  of 
the  exemption,  the  interconnection 
agremnent  (and  related  power  purchase 
agreement)  and  any  successor  agreement 
will  be  considered.  For  example,  the 
proposal  stated  that  if  the 
interconnection  agreement  on  which  the 
racemption  is  based  expires  or 
terminates  and  the  generator  served  by 
the  unit  continues  to  produce  eledridfy 
for  sale,  the  exemption  for  the  unit 
terminates.  Under  today's  rule,  if  that 
interconnection  agreement  is  replaced 
or  supplemented  by  a  "successor 
agreement",  the  expiration  or 
termination  of  the  original  agreement 
will  not  cause  termination  of  the 
exemption.  Today's  rule  fl«fin«»« 
"successor  agreement"  in  a  way  that  is 
aimed,  on  one  hand,  at  requiring  the 
unit  to  continue  to  meet  the  basic 
requirements  for  the  exempticm  and 
taking  accoimt  of  future  electric 
industry  restructuring  and,  on  the  other 
hand,  at  preventing  this  flexibilify  from 
being  used  to  expand  beyond  the 
original  scope  of  the  exemption  whm  it 
was  approved. 

A  "successor  agreement"  is  defined  as 
an  agreement  that  modifies,  replaces,  or 
supersedes  the  interconnection 
agreement  or  related  power  purchase 
agreement  on  which  the  exemption  was 
originally  based.  Further,  a  "successor 
agreement"  must  be  between  ownen 
and  operators  of  the  unit  and  wnntt^fH- 
parfy  (which  may  be  the  same  party  as 
in  the  original  agreement)  that  (i)  is 
principally  in  the  electric  utilify 
business  or  is  a  public  utilify  subjed  to 
State  or  local  jurisdiction  and  (ii)  is 
obligated  to  sell  electricify  to  the  owners 
and  operators  of  the  unit  In  addition, 
the  "sutxessor  agreement"  must  require 
the  generator  served  by  the  unit  to 
produce  electricify  for  sale  only  for 
inddental  electricify  sales  to  that  paify. 
Finally,  the  total  amount  of  eledridfy 
that  the  gennator  served  by  the  unit  is 
required  to  produce  for  sale  under  all 
such  contracts  that  are  in  effed  (i.e.,  the 
interconnection  agreement,  related 
power  purchase  agreement,  and  any 
successor  agreement)  must  not  exceed 
the  amount  that  such  generator  was 
required  to  produce  for  sale  under  the 
original  interconnection  agreement  and 
related  power  purchase  agreement  on 
which  the  exemption  was  initially 
based. 

Procedural  and  other  issues.  Under 
the  proposal,  a  unit  a«««»HTig  an 
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industrial  utility-units  exemption  must 
submit  a  petition  to  the  local  permitting 
authority.  The  processing  of  the  petition 
is  similar  to  that  for  an  Acid  Rain 
permit.  However,  once  an  exemption  is 
approved,  it  has  no  uniform,,  fixed  term 
and  continues  in  effect  unless  and  until 
it  is  automatically  terminated. 
Commenters  claimed  that  the  process  of 
petitioning  for  the  exemption  would  be 
burdensome.  They  noted  that  the 
proposal  removed  the  requirements  to 
apply  for  the  new  units  or  retired  units 
exemption  and  argued  that  the 
industrial  utility-units  exemption 
should  similarly  be  made  "self- 
executing". 

When  the  new  units  and  retired  units 
exemptions  were  first  adopted  by  rule, 
the  regulations  required  submission  of 
petitions  for  the  exemptions,  processing 
by  the  permitting  authority  using  the 
permit  notice-and-comment  procedures, 
and  renewal  every  five  years.  The 
December  27, 1996  proposal  and  today's 
rvde  make  those  exemptions  self- 
executing  for  the  most  part.  With  some 
exceptions,  owners  and  operators  of 
units  meeting  the  fiiirly  straightforward 
requirements  of  the  new  units  or  retired 
units  exemptions  need  only  notify  the 
permitting  authority  and  EPA  of  their 
qualification  for  the  exemption. 

In  the  case  of  the  industrial  utility- 
units  exemption,  EPA  has  decided  that 
it  is  necessary  to  require  the  submission 
of  a  petition  and  processing  by  the 
permitting  authority.  This  is  a  newly 
established  exemption,  with  which  the 
Agency  has  had  no  experience. 
Moreover,  in  determining  whether  to 
establish  the  exemption.  EPA  has  found 
it  difficult  to  obtain  information  on 
which  imits  might  qualify.  See  Report  to 
Docket:  Industria]  Units  (October  31. 
1996).  In  addition,  determination  of 
whether  a  unit  qualifies  for  the 
exemption  is  not  as  straightforward  as 
the  determination  of  qualification  for 
the  new  units  or  retired  units 
exemption.  Qualification  for  an 
industrial  utility-units  exemption 
depends,  in  part,  on  interpretation  of 
interconnection  and  power  purchase 
agreements.  Further,  particvilarly  in 
light  of  other  provisions  of  today's  rule 
that  streamline  the  permit  processing 
procedures  and  thus  also  apply  to 
processing  of  a  petition  for  Industrial 
utility-units  exemption,  EPA  maintujnf 
that  the  petition  and  review 
requirements  for  the  exemption  are  not 
unduly  burdensome  on  either  the  unit 
owners  and  operators  or  the  permitting 
authorities.  Today's  rule  requires  a  one- 
time review  process  in  that  once 
approved,  the  exemption  continues  in 
efiect  without  the  need  for  renewal. 


One  final  issue  raised  by  a  commenter 
(Zinc  Corporation  of  America)  is 
whether  industrial  utility-units  that  do 
not  qualify  for  an  industrial  utility-units 
exemption  should  be  allocated 
allowances.  Allegedly,  such  units 
qualify  for  allowances  but  were  not 
located  any  due  to  EPA's  "oversight  in 
allowance  allocation". 

The  difficulty  with  this  argument  is 
that  it  ignores  the  fact  that  EPA  has 
previously  specified  deadlines  by  which 
(>arties  claiming  that  an  erroneous 
failure  to  allocate  allowances  to  a  unit 
were  required  to  submit  such  claims 
and  necessaty  supporting  information  to 
EPA.  As  explained  in  the  proposal  (61 
FR  68345),  EPA  issued  in  July  1992  the 
Adjimct  Data  File  listing  units  of 
"nontraditional  utilities".  57  FR  30034, 
30040  (July  7.  1992).  EPA  indicated  that 
the  units  might  or  might  not  be  affected 
units  and  that,  in  any  event,  it  lacked 
sufficient  information  on  which  to  base 
any  allowance  allocation.  Id.  Further, 
EPA  gave  notice  that  if  the  data 
necessary  for  allowance  allocation  was 
not  provided  by  September  8, 1992  for 
"a  unit  that  may  be  afiected  now  or  in 
the  future",  the  unit  would  not  be 
allocated  allowances.  Id.  Moreover, 
believing  that  it  had  corrected  all  timely 
identified  errors  in  the  data  and 
resulting  allocations,  EPA  stated  in  the 
March  23, 1993  notice  on  final 
allowance  allocations  that  no 
allowances  will  be  allocated  to  any 
affected  unit  that  was  not  allocated 
allowances  in  that  notice.  58  FR  15634, 
15641  (March  23, 1993). 

Neither  Zinc  Corporation  of  America 
nor  the  predecessor-owner  (St.  Joe 
Minerals  Corporation)  of  the  units  now 
owned  by  Zinc  Corporation  of  America 
submitted  any  data  or  any  objection  to 
the  lack  of  allowance  allocations  for  the 
units.  The  only  companies  that  have 
units  identified  by  Q>A  as  potentially 
industrial  utility-units  and  that 
submitted  any  conunents  concerning 
allowance  allocations  were  LTV  Steel 
Mining  Company  and  Ford  Motor 
Company.  Both  companies  claimed  that 
their  units  were  not  affected  units,  and 
neither  has  ever  objected  to  the  lack  of 
allowance  allocations. 

Thus,  there  is  no  basis  for  allocating 
allowances  now  or  in  the  future  to 
industrial  utility-units,  as  suggested  by 
the  commenter,  if  EPA  ultimately 
determines  that  any  such  units  do  not 
qualify  for  the  industrial  utilify-units 
exemption."  Such  units  are  treated  like 


any  other  unit  that  has  not  been 
allocated  alfowances  and  becomes  an 
afiiected  unit  afier  that  date:  No 
allowances  will  be  allocated.  EPA's 
approach  of  declining  to  allocate 
allowances  when  the  deadline  for 
submission  of  information  for  allowance 
allocation  is  missed  has  been  upheld  by 
the  courts.  Texas  Municipal  Power 
Agency  v.  EPA.  89  F.3d  858.  872-73 
(1996). 

m.  Part  72:  Interactiim  of  Add  Rain 
Permitting  and  Title  V 

A.  Relationship  Between  Acid  Rain 
Rules  and  Parts  70  and  71 

The  proposal  attempted  to  clarify  the 
extent  to  which  the  Acid  Rain  rules 
apply  in  lieu  of  provisions  of  parts  70 
and  71,  which  address  permitting  by 
State  permitting  authorities  and  by  the 
Administrator  under  tide  V  of  the  Act 
No  comments  were  received  on  these 
revisions.  The  revisions  are  adopted  in 
today's  rule  with  some  changes.  The 
language  in  several  sections  of  the 
proposal  stating  that  the  Acid  Rain  rules 
"supersede"  provisions  of  parts  70  or  71 
is  removed  from  the  final  rule  because 
of  concern  that  such  language  might 
cause  confusion  as  to  whether  parts  70 
and  71  remain  in  effect  at  all. 

Instead,  today's  §  72.60  clarifies  that 
part  72  governs,  notwithstanding  the 
requirements  of  part  71.  and  the  list  of 
specific  procedural  matters  that  part  72 
governs  is  clarified  and  augmented  so 
that  the  list  includes  all  matters  covered 
by  subparts  C,  D,  E,  F,  and  H  of  part 
72. 12  The  list  of  specific  matters  to 
which  part  71  still  applies  is  also 
clarified.  Further,  today's  §  72.70  retaiiu 
the  language  in  the  existing  rule  stating 
that  subpart  G  governs  to  the  extent  that 
the  subpart  is  "inconsistent"  with  part 
70.  Upon  reconsideration  c^  the 
language.  EPA  concludes  that  this 
existing  language  is  reasonably  clear, 
particvdarly  with  the  revisions  in  §  72.72 
reducing  the  number  of  differences 
between  subpart  G  and  part  70.  EPA 
also  notes  that  the  existing  language 
avoids  any  potential  confusion  about 
the  overall  efbctiveness  of  part  70. 

B.  State  Authority  to  Administer  and 
Enforce  Acid  Rain  Permits 

Under  the  proposal,  a  State  becomes 
responsible  for  administering  and 
enforcing  Acid  Rain  permits  for  affected 
sources  if  the  State  has  an  operating 
permits  program  approved  under  part 


■  ■  EPA  lawi—  that  it  has  made  no  datanninatioo 
St  this  time  on  the  qualification  of  these  compaoiea' 
units  for  the  industrial  utility-units  sxMnptioo  and 
will  await  submiasioo  of  lh«  amotmmj  a|>plica(iaas 
belora  makiogaBy  detanaiaaiiaB.  NoM  of  the 


compaoias  that  commanted  staled  that  it  could  aol 
mac*  the  piopaaad  exemption  iwiuirements. 

•2  For  similar  reasons,  thf*  Maa  ganeral  approach 
i*  osed  in  $  72.80.  which  alilM  ilMi  subpart  H. 
ratkar  than  part  70  or  71.  gowens  ravisiaaa  of  Acid 
Rain  paonit  ptoviaiaas. 
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70  and  to  the  extent  the  State  Acid  Rain 
regulations  are  accepted  by  the 
Administrator.  The  proposal  also 
established  a  procedure  for  withdrawal 
of  the  Acid  Rain  Program  from  a  State 
where  the  Administrator  determines 
that  the  State  is  not  adequately 
administering  or  enforcing  the  program. 

Today's  rule  adopts  the  revisions, 
with  several  changes.  Under  the 
proposal,  the  Administrator  accepts  all 
or  a  portion  of  State  Acid  Rain 
regulations  through  issuance  of  a  notice 
in  the  Federal  Register.  Particularly 
since  the  State  regulations  will  then 
become  {>art  of  the  State  tide  V 
operating  permits  program,  EPA 
believes  that  notice  and  opportunify  for 
public  comment  should  be  provided 
before  the  Administrator  issues  a  final 
acceptance  or  rejection  of  all  or  a 
portion  of  the  State  regulations.  This 
approach  is  consistent  with  the 
requirement  in  part  70  that  notice  and 
opportunify  for  public  comment  be 
provided  on  the  Administrator's 
approval  or  disapproval  of  a  State 
operating  permits  program  under  title  V. 
See  40  CFR  70.4(e).  Today's  rule 
includes  language  that  imposes  a  notice- 
and-comment  requirement  but  is 
flexible  enough  to  allow  use  of  a  direct 
final  procedure  under  which,  for 
example,  the  proposed  and  final 
acceptance  of  State  regulations  are 
issued  in  simultaneous  notices  and  the 
acceptance  becomes  automatically  final 
if  no  significant,  adverse  comments  are 
timely  submitted. 

Further,  the  proposal  revised  the 
provision  concerning  the  date  by  which 
a  State  permitting  authorify  must  reopen 
Phase  n  Acid  rain  permits  to  add^Acid 
Rain  NOx  requirements.  The  existing 
provision  requires  the  permits  to  be 
reopened  by  January  1. 1999  buLis 
unclear  as  to  whether  this  is  the 
deadline  for  completion,  or  simply 
commencement,  of  the  reopening 
procedure.  In  order  to  clarify  the 
provision  and  ensure  that  State 
permitting  authorities  have  sufficient 
time  to  process  the  permits,  the 
proposal  stated  that  the  reopening  must 
be  completed  by  July  1, 1999. 

Commenters  objected  to  the  July  1, 
1999  completion  deadline  on  the 
groimd  that  utilities  need  more  than  6 
months  to  plan  for  compliance  with  the 
NOx  tmns  of  their  Acid  Rain  permits. 
No  comment  was  received  supporting 
the  Agency's  concern  that  State 
pomitting  authorities  might  need 
additional  time  beyond  January  1, 1999 
to  complete  the  reopening  of  the  permit 
Further,  as  discussed  elsewhere  in  diis 
preamble,  today's  rule  includes 
provisions  that  enable  State  permitting 
authorities  to  expedite  permit 


processing,  e.g.,  the  provisions  for 
elimination  of  newspaper  notice  and  for 
use  of  direct  proposed  procedures.  By 
further  example,  today's  rule  provides 
that  any  EPA-approved  early  election 
plan  that  has  not  been  terminated  must 
be  added  to  the  Phase  II  permit  through 
an  administrative  amendment,  rather 
than  through  a  notice-and-comment 
procedure.  This  reflects  the  fact  that 
§  76.8,  governing  early  election  plans, 
requires  a  State  permitting  authorify  to 
approve,  as  part  of  the  Phase  D  permit, 
any  ongoing  early  election  plans 
previously  approved  by  EPA.  These 
streamlining  provisions  will  reduce  the 
administrative  burden  on  the  State 
permitting  authorities. 

Consequentiy,  today's  rule  retains  the 
January  1, 1999  deadline  and  makes  it 
clear  that  the  reopening  of  the  permit  to 
add  NOx  requirements  must  be 
completed  by  that  deadline.  By  its 
terms,  the  January  1, 1999  deadline  for 
adding  the  NOx.  provisions  only  applies 
to  the  extent  that  the  provisions  were 
included  in  a  timely,  complete  permit 
application  concerning  NOx  emissions. 
EPA  notes  that,  under  §  76.9(b)(2),  such 
permit  application  must  be  submitted 
by  January  1, 1998  and  that,  where  the 
State  permitting  authorify  with 
jurisdiction  over  the  unit  has 
responsibilify  for  issuing  Acid  Rain 
permits  covering  NOx,  d^e  submission 
should  be  made  to  that  State  permitting 
authcmfy. 

Finally,  language  is  added  (e.g.,  to 
§  72.73(bKl)  and  §  72.74(a))  to  make  it 
clear  that  the  State  permitting  authorify 
issues  Acid  Rain  permits  to  the  extent 
that  it  has  State  Acid  Rain  regulations, 
accepted  by  EPA,  that  apply  to  the 
sources  involved  and  to  the  Acid  Rain 
requirements  involved.  For  example,  if 
accepted  State  Acid  Rain  regulatioi» 
include  the  Acid  Rain  emissions 
limitation  for  SO2  but  not  the  emissions 
limitations  for  NOx  by  the  applicable 
deadline  imder  §  72.73,  EPA  has  the 
flexibilify  to  determine  whether  the 
State  permitting  authorify  will  be 
responsible  for  issuing  Acid  Rain 
permits  covering  both  SO2  requirements 
under  part  72  and  NOx  requirements 
under  part  76. 

C.  Required  Elements  for  State  Add 
RainPrognun 

The  existing  rule  set  forth  the  criteria 
for  approval  of  a  State  operating  permit 
program  under  tide  V  and  acceptance  of 
the  State  Acid  Rain  regidations.  The 
proposal  eliminated  or  modified  sevraal 
of  the  criteria  in  the  existing  rule 
because  EPA  believed  that  diey  were 
unnecessary  or  redundant  Comments 
were  received  on  only  three  of  these 
revisions.  With  the  changes  discussed 


below,  all  the  revisions  are  adopted  in 
today's  rule  for  the  reasons  discussed 
here  and  in  the  proposal. 

First,  the  existing  rule  required  State 
permitting  authorities  to  give  written 
notice  of  draft  permits  to  specified 
persons  and  also  to  provide  notice  in  a  - 
newspaper  or  State  publication.  The 
proposal  gave  State  permitting 
authorities  the  option  of  foregoing 
newspaper  or  State  publication  notice  of 
draft  permits  that  require  only  that  a 
unit  meet  the  standard  SO2  or  NOx 
emission  limitations,  a  NOx  averaging 
plan,  or  a  NOx  early  election  plan. 
Commenters  supported  this  revision, 
which  is  adopted  in  today's  rule. 
Second,  the  proposal  gave  State 
permitting  authorities  the  option  of 
using  what  was  referred  to  as  a  "direct 
final"  procedure  for  issuing  Acid  Rain 
permits.  Under  the  procedure,  a  State 
permitting  authorify  issues 
simidtaneously  a  diafi  permit  and  a 
proposed  permit  If  no  significant, 
adverse  comments  are  received,  the 
proposed  permit  is  deemed  to  be  issued 
and,  after  the  period  for  review  by  the 
Administrator,  the  State  permitting 
authorify  issues  the  final  permit 
Commentera  supported  this  option  and 
urged  that  EPA  clarify  that  it  applies  to 
permit  revisions  as  well  as  permit 
issuance.  EPA  notes  that  the  procedure 
is  misnamed  in  the  proposal  in  that  the 
permit  that  is  issued  in  the  absence  of 
significant,  adverse  comment  is  a 
"proposed  permit"  that  is  still  subject  to 
the  Administrator's  review. 
Consequently,  today's  rule  refers  to  this 
option  as  the  "direct  proposed" 
procedure  and  adopts  the  provision.  >' 

With  regard  to  the  use  of  the  direct 
proposed  procedure  for  permit 
revisions,  EPA  notes  that  §  72.81(cX2)  in 
the  proposal  and  in  today's  rule  states 
that,  with  certain  exceptions  not 
relevant  here,  permit  modifications 
mu^t  be  treated  as  permit  applications. 
Consistent  with  §  72.81(c)(2),  die 
procedures  for  permit  issuance 
(including,  e.g..  the  direct  proposed 
procedure)  apply  to  permit 
modifications.  Similariy,  permit 
issuance  procedures  apply  to  permit 
reopenings.  Because  the  other  types  of 
permit  revisions.  i.e..  fast-track 


■'Today's  rule  also  removes  language  in 
§  72.72(bj(lXiv)  stating  that  after  the  < 
period  on  a  draft  permit,  the  State  permitting 
authority  will  issue  or  deny  a  proposed  permit 
Some  SMa  pannitting  authoriba*  have  provided, 
with  EPA's  ooncurreoce,  that  the  comment  period 
OB  the  dtaft  permit  and  EPA's  review  of  the  permit 
run  concuiraotly  so  long  as  no  adverse  comment  is 
received  and  no  change  is  made  in  the  draft  ponnit. 
The  language  in  $  72.72  is  removed  in  order  to 
allow  State  permitting  authorities  to  take  this 
approach,  which  reduces  the  length  of  the 
permitting  procaaa,  for  A^d  Rain  permits. 
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modifications  and  administrative  pennit 
amendments,  have  their  own 
procedures  set  forth  in  the  proposal  and 
today's  nile,  the  direct  proposed 
procedure  does  not  apply  to  such 
revisions. 

Third,  the  proposal  eliminated  a 
provision  in  the  existing  rule  limiting 
the  filing  of  State  administrative  or 
judicial  appeals  of  an  Acid  Rain  permit 
to  no  more  than  90  days  from  the 
issuance  of  the  permit.  As  a  result,  part 
70,  which  imposes  no  limit  on  State 
administrative  appeals  and  limits 
judicial  appeals  to  no  more  than  90  days 
from  permit  issuance,  would  govern 
appeals  of  Acid  Rain  permits.  40  CFR 
70.4(bK3Xxii);  see  alsd  59  FR  44460. 
44516  (August  29. 1994)  (proposing  to 
allow  States  to  provide  up  to  125  days 
for  judicial  appeals). 

Commenters  objected  to  the  removal 
of  any  limit  on  the  periods  for  State 
administrative  appeals,  and  for  judicial 
appeals,  under  ptai  72.  The  commenters 
contended  that,  in  the  absence  of  a  limit 
in  part  72  (or  in  part  70)  on 
administrative  appeals,  owners  and 
operators  "would  naver  be  aUa  to  know 
wheth^  their  permits  would  be  subject 
to  challenge".  However,  the  commenters 
ignored  the  fad  that,  in  imposing  no 
federally  mandated  limit  on  State 
administrative  appeals,  part  72  leaves 
the  matter  to  the  States,  which  are 
highly  likely  to  impoee  such  limits  in 
the  interacts  of  finality  and 
administrative  efficiency.  EPA  is  not 
aware  of  any  State  operating  permit 
programs  that  to  the  extent  they 
provided  for  administrative  appeal, 
failed  to  set  a  time  limit  on  the  filing  of 
administrative  appeals,  in  short,  the 
question  here  is  not  whathar  to  have  any 
limit  but  rather  whether  to  leave  the 
matter  for  the  States  or  impoee  a 
federally  mandated  limit  EPA 
maintains  that  it  is  prefanhle  to  allow 
each  State  flexibility  to  craft  time  limits 
for  Acid  Rain  appeals.  Under  this 
approach,  each  State  can  set  a  single 
tLaae  limit  appropriate  for  and 
applicable  to  all  administrative 
appeals — and  also  one  for  all  judicial 
appeal*— of  the  entire  title  V  operating 
pennit,  rather  than  having  one  set  of 
time  limits  for  an  Acid  Rain  permit  and 
another  set  of  time  limits  for  the 
remaining  portions  of  the  opoating 
peimit. 

The  commenters  contended  that  the 
Acid  Rain  permits  are  a  "stand-alone 
potion"  of  the  operating  permit  and  so 
it  would  not  be  confusing  to  have  a 
difEsmit  deadline  for  appealing  the 
Add  Rain  portion  and  appealing  the 
rest  of  the  operating  permit  B>A 
disagrees.  Although  the  Acid  Rain 
permit  is  a  separate  portion  of  the 


operating  permit  State  permitting 
authorities  are  likely,  as  a  matter  of 
efBciency,  to  conduct  notice  and 
comment  and  other  permitting 
procedures  for  the  rest  of  the  operating 
permit  at  one  time  and  to  issue  a  single. 
all  inclusive  operating  permit, 
particularly  since  the  Acid  Rain  permit 
is  likely  to  comprise  a  relatively  small 
part  of  the  entire  tide  V  operating 
pennit  In  fact,  in  response  to  State 
concern  over  how  to  coordinate  the 
processing  of  the  Add  Rain  pennit  and 
the  operating  peimit.  EPA  has  issued 
guidance  on  alternative  approaches  for 
achieving  coordination.  See  GuidtuHX 
on  Coordinating  Title  IV/TitJe  V 
Pennitting  Schedules  (March  15,  1994). 
EPA  believes  that  having  a  single 
administrative  appeal  deadline  and  a 
single  judidal  appeal  deadline  for  the 
entire  operating  permit  is  simpler  and 
less  likely  to  result  in  inadvertent 
fiulure  to  meet  the  applicable  filing 
deadline. 

The  commenters  also  alleged  that  the 
Add  Rain  portion  incorporates  new 
compliance  (^ligations  while  the 
remainder  of  the  operating  peimit 
merely  restates  existing  obligations. 
This,  of  course,  depends  on  the  timing 
of  the  issuance  of  the  operating  permit 
State  pennitting  authorities  are  allowed 
to  phase  in  the  issuance  of  operating 
permits  and  new  obligations  may  arise 
before  issiMOCw  of,  and  therefore  may  be 
included  in,  a  given  operating  penait 
Moreover,  to  the  extent  this  distinctian 
applies,  it  is  likely  to  i^ply  only  for  the 
initial  Phase  D  Add  Rain  pennit;  in 
most  cases,  a  subsequent  Add  Rain 
permit  will  restate  the  obligations  (e.g., 
the  requirement  to  hold  sufficient 
allowances  to  cover  SOj  emissions) 
already  in  the  initial  Add  Rain  pennit 

EPA  concludes  that,  with  regard  to 
the  question  of  limiting  State 
administiative  and  judicial  appeals,  the 
Add  Rain  portions  of  operatiiiq;  permits 
should  not  be  treated  any  difiananUy 
than  the  remaining  portions  of  operating 
permits.  The  provision  in  the  proposal 
is  adopted  in  today's  rxile. 

In  the  proposal  EPA  noted  that  many 
Slates  have  already  adopted  Add  Rain 
rules  based  on  the  existing  rule.  EPA 
stated  that  it  expected  that  if  rule 
revisions  are  adopted  in  final.  States 
will  incorporate  the  revisions  within  2 
years  after  the  promulgation  of  the  final 
rule.  No  comment  was  received  on  this 
approach,  and  EPA  continues  to  believe 
that  this  is  a  reasonable  time  frame.  To 
the  extent  a  State  permitting  authority 
fails  to  incorporate  the  revisions  in  a 
timely  manner.  EPA  will  consider 
whether  the  State  is  adequately 
administering  and  enforcing  the  Add 
Rain  Program  anri  may  tain  itrtinn 


under  §  72.74  of  today's  rule  to 
administer  all  or  a  part  of  the  Acid  Rain 
Program  for  sources  located  in  the  State. 

IV.  Part  72:  MtscaUaneoos  Pennittii^ 
Matten 

A.  Definitions 

The  proposal  modified  or  eliminated 
several  definitions.  Only  one  of  the 
changes  (i.e.,  the  revised  definiticm  of 
"submit  or  serve"  to  eliminate  the 
requirement  for  use  of  certified  mail) 
received  comment  and  that  comment 
was  supportive.  The  definition 
revisions,  as  modified  below,  are 
adopted  in  today's  rule.'* 

B.  Designated  Itepresentative 

The  proposal  included  two  t3rpes  oi 
revisions  concerning  designated 
representatives.  Firat,  the  procedures  for 
selecting  or  changing  the  designated 
representative  or  an  alternate  vrera 
simplified  and  made  less  burdaoaome. 
Commentera  supported  the  revisions, 
which  are  adopted  in  today's  final  rule. 

Second,  the  proposal  provided  the 
option  of  selecting  two  alternate 
designated  representetives  for  an 
affected  source  in  certain  limited 
dimimstances.  The  proposal  was  aimed 
at  providing  flexibility  for  sources  with 
units  located  in  more  than  one  State  that 
are  in  a  NOx  averaging  plan  under 
S  76.11  and  that  are  subject  to  two  levels 
of  management,  one  at  the  subsidiaiy 
operating  company  and  one  at  the 
parent  company.  In  particular,  as 
requested  by  a  commenter,  the  proposal 
allowed  a  multi-stete  utility  holding 
company  with  a  NOx  avenging  plan 
covering  units  in  two  or  more  Stetes  to 
designate  for  sources  with  units  in  die 
plan  a  single  designated  representetive 
at  the  holding  company  level  and  two 
alternates,  one  at  the  management  level 
and  one  at  the  operations  level  of  die 
operating  company.  Commenters 
supported  the  additional  flexibility  but 
suggested  certain  changes  to  the 
proposal.  ■> 
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The  conmienter  that  originally 
requested  this  type  of  provision  in  the 
proposal  expressed  concern  that  the 
references  in  the  proposal  to  a  holding 
company  with  multiple  subsidiaries 
may  become  obsolete  in  light  of  future 
restructiiring  of  the  electric  industry. 
For  example,  a  holding  company  with 
subsidiaries  operating  generation 
fedlities  may  be  restructured  to  include 
all  generation  fedlities  in  a  single 
subsidiary.  This  commenter  also  was 
concerned  that  the  proposal  limited  the 
option  of  having  two  alternates  to  cases 
wdiere  the  NOx  averaging  plan  covered 
all  tinits  operated  by  the  subsidiaries.  If 
any  units  are  covered  by  early  election 
plans  or  have  alternative  emission 
limitations  and  so  are  outside  the  NOx 
fVeraging  plan,  the  proposal  would  not 
apply.  Other  commenters  echoed  these 
concerns  but  suggested  that  EPA  allow 
any  source  to  have  two  alternates, 
regardless  of  whether  the  source  has 
units  that  are  in  a  NOx  averaging  plan 
or  are  subject  to  man^ement  at  both  the 
subsidiary  and  parent  company  levels. 

While  retaining  the  general  rule  that 
a  source  must  have  one  designated 
representetive  and  may  have  one 
altwnate.  EPA  proposed  allowing  two 
alternates  in  limited  circiunstances 
where  it  was  shown  that  such  flexibility 
might  be  needed.  The  proposed 
provision,  as  modified  in  today's  rule, 
covers  the  only  specific  ciiciunstance 
for  which  a  need  for  multiple  alternates 
has  been  explained  by  commenters,  i.e.. 
where  imits  are  in  different  Stetes  but  in 
the  same  NOx  averaging  plan  and  are 
subject  to  both  subsidiary  and  parent 
company  management.  While 
commenters  make  a  general  suggestion 
that  having  two  alternates  gives  greater 
assurance  that  a  "point  of  contact"  for 
a  source  wrill  be  available  "at  all  times", 
the  commenters  do  not  daim  that 
having  one  alternate  has  generally  been 
insufBcient  or  point  to  any  otha 
spedfic  circumstances  where  two 
alternates  are  needed.  EPA  therefore 
declines  to  expand  the  provision  any 
further. 

Fat  the  reasons  discussed  here  and  in 
the  proposal,  today's  rule  adopts  the 
proposed  provision,  with  changes  to 
meet  othw  concerns  steted  by 
commenters.  First  the  provision 
e^qjressly  covers  a  imit  whose  utility 
system  is  the  subsidiary  of  a  company 
(not  necessarily  a  "holding  company"). 
Second,  the  provision  will  cover  cases 
where  the  units  in  the  NOx  averaging 
plan  are  operated  by  a  single  subsidiary 
or  by  two  or  more  subsidiaries.  Each 
unit  must  be  in  a  utility-system 
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subsidiary  of  a  company,  but  they  may 
be  in  the  same  such  subsidiary.  Third, 
the  NOx  averaging  plan  need  not 
indude  all  luiite  operated  by 
subsidiaries  of  the  company,  instead  the 
plan  must  simply  cover  two  or  more 
units  in  more  than  one  State. 

C.  Compliance  Plans 

The  proposal  revised  the  provisions 
concerning  the  submission  of 
substitution  plans  and  reduced 
utilization  plans  in  order  to  clarify  the 
deadlines  and  the  procedures  to  be 
used.  No  (»mments  were  rec»ived,  and 
the  revisions  are  adopted  in  today's 
nde. 

The  proposal  also  revised  the 
procedures  for  review  of  failed 
repowering  projects.  No  commente  were 
received  on  the  revisions,  which  are 
adopted  in  today's  rule. 

Fmally,  the  proposal  revised  the 
deadline  for  activating  conditional 
repowering  extension  plans  from 
December  31. 19d7  to  July  1, 1997.  No 
comments  were  received.  However, 
today's  rule  is  being  published  after  July 
1,  1997,  and  EPA  has  dedded  not  to 
revise  the  activation  deadline 
retroactively. 

D.  Federal  Permit  Issuance 

The  proposal  made  several  revisions 
to  the  federal  permit  issuance 
procediues.  For  example,  the  poind 
after  which  an  Add  Rain  pennit 
application  received  by  EPA  is  deemed 
to  be  complete  was  lengthened  from  30 
days  to  60  days.  This  was  done  in  order 
to  be  consistent  with  part  71,  imder 
which  the  period  applicable  to 
opmating  permit  applications  is  60 
days.  Commenters  ol^ected  that  this 
prolongs  the  "period  of  uncertainty" 
ov«^  the  completeness  of  the  Acid  Rain 
application  and  steted  that  Acid  Rain 
permitting  "generally  proceeds  along  a 
separate  track"  from  other  tide  V 
pennitting.  However,  the  commenters' 
assimiption  that  the  Add  Rain  portion 
of  the  operating  permit  is  processed 
separately  from  die  rest  of  the  operating 
permit  is  not  necessarily  correct.  If  the 
Stete  pomitting  authority  is  generally 
responsible  for  issuing  tide  V  operating 
pomits  but,  because  its  Add  Rain  rules 
are  not  fully  approved.  EPA  issues  the 
Add  Rain  permits,  then  the  Acid  Rain 
permits  may  be  processed  separately.  In 
cases  where  EPA  is  responsible  for 
issuing  entire  tide  V  operating  permits 
(induding  the  title  IV  portion),  the  tide 
IV  and  tide  V  procedures  may  be 
coordinated  as  a  matter  of  efficiency. 
particiUarly  if  EPA  delegates  the  tide  IV 
and  tide  V  permitting  to  the  Stete.  See 
40  CFR  71.10  (delegation  of  pomitting 
under  tide  I):  and  72.74(aN2)  of  today's 


rule  (delegation  of  perautting  tmder  tide 
IV).  A  single  completeness  review  (as 
well  as  a  single  notice  and  comment 
procedtire)  may  be  conducted  for  the 
entire  opoating  permit  EPA  maintains 
that  the  ability  to  coordinate  Add  Rain 
permitting  and  tide  V  permitting  and  to 
realize  potential  efficiencies  is 
enhanced  by  minimiring  the  differences 
between  Add  Rain  permitting  and  tide 
V  permitting. 

Moreover,  the  Add  Rain  portion  of 
the  operating  permit  is  generally 
relatively  sinall  compared  to  the  entire 
title  V  permit  application.  It  is  therefore 
logical  to  make  the  completmess  review 
period  for  the  title  IV  pennit  conform  to 
the  60-day  period  for  tide  V  permits, 
rather  than  to  shorten  the  tide  V 
completeness  review  p>eriod  to  30  da3fs. 
Whde  the  period  diuing  which  owners 
and  operators  are  uncertain  about  the 
completeness  of  Add  Rain  pennit 
applications  will  be  lengthened  for  30 
days,  EPA  mnintainn  that  the  advantage 
of  a  consistent  completeness  review 
p«iod  outwei^is  the  relatively  minor, 
additional  uncertainty. 

Further,  the  proposed  rule  altered  the 
provision  concerning  the  time  period 
within  which  a  designated 
representetive  must  respond  to  a  request 
for  supplemental  information  by  the 
Administrator.  Whde  the  existing  rule 
set  an  automatic  30-day  period  for 
responding  and  allowed  die 
Administrator  to  lengthen  the  response 
period,  the  proposal  steted  that  a 
reasonable  period  would  be  set  on  a 
case-by-case  basis  by  the  Administrator. 
A  commenter  objected  on  the  ground 
that  it  is  unlikely  that  a  pwiod  less  than 
30  days  would  be  reasonable  and  diat  it 
would  genftally  be  in  the  interest  of  a 
designated  representetive  to  respond 
expeditiously.  However,  the  commenter 
ignores  the  feet  that  there  can  be 
significant,  but  readily  remedied  gaps  or 
rarors  in  the  information  submitted  to 
EPA  in  a  permit  application.  Setting  a 
minimum  response  period  of  30  days  is 
likely  to  lengthen  unnecessarily  the 
permitting  process.  In  addition,  while 
the  Agency  coidd  treat  applications 
with  such  errors  as  incomplete  and 
avoid  the  minimiiin  30-day  response 
period,  EPA  maintains  that  it  is 
preferable  to  have  the  flexibility  to  set 
a  reasonable,  short  response  period. 
This  flexible  approach  both  promotes 
ordoiy  and  expeditious  processing  of 
permits  and  protects  the  designated 
representative  from  tmreasonable 
requests.  This  is  also  preferable  to  the 
commenter's  approach  of  ngsnming  that 
designated  representetives  will 
necessarily  respond  expeditiously  and 
in  a  time  frame  that  meets  the  Agency's 
schedide  for  permit  processing. 
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B.  P&nnit  Revision 

The  proposal  made  several  changes  to 
the  pennit  revision  procndures.  f^^^^^fl— 
"■■Ki—"'"fl  permit  raopenings  received 
no  oomment  and  are  adopted  in  the 
final  rule;  changes  concerning  CMt-track 
amendments  and  administrative 
amendments  are  adopted  as  disnisiHwi 
below. 

With  regard  to  &st-track 
modifications,  the  proposal  lengthened 
the  period  within  which  a  State 
permitting  authority  must  act  on  a  £Mt- 
tiack  modification  of  a  permit  from  30 
to  60  days  after  the  end  of  the  public 
comment  period.  Commentns  obiected 
claiming  that  there  is  no  evidence  that 
State  permitting  authorities  need  more 
time  and  that  the  revisions  entitied  to 
East-track  modification  required  litUe 
exercise  of  administrative  discretion 
and  are  onlikely  to  receive  public 
comment 

EPA  notes  that,  while  a  NOx 
averaging  plan  or  plan  change  may 
reqiiire  little  administrative  discretion 
and  elicit  litUe  comment,  the  processing 
of  other  types  of  revisions  (e.g.,  changes 
to  repowering  plans  or  thermal  energy 
plans)  is  more  likely  to  involve 
discretion  or  public  comment  Further, 
the  processing  of  Acid  Rain  permits  and 
permit  revisions  represents  a  very  small 
portion  of  the  operating  permit 
pcocessing  required  of  State  permitting 
authorities  under  title  V.  Reflecting  the 
significant  burden  of  operating  permit 
processing,  part  70  allows  State 
permitting  authorities  to  take  up  to  18 
months  from  receipt  of  a  complete 
pomit  application  to  issue  an  operating 
permit  and  a  similar  period  tvmake 
significant  modifications  to  an  existing 
operating  permit.  40  CFR  70.7(aM2)  and 
(eX4)(ii).  By  comparison,  a  90-day 
period  (i.e..  the  30-day  comment  period 
and  60  days  after  the  end  of  the  period) 
for  completing  a  fast-track  modification 
is  certainly  expedited.  EPA  maintiiin* 
that,  in  light  of  the  p«mitting  biirden 
GKad  by  State  permitting  authorities,  it 
is  preferable  to  set  a  more  realistic,  and 
yet  stiU  expedited,  deadline  for  action 
by  State  permitting  authcmties. 

With  regard  to  administrative 
amendments,  the  proposal  set  forth  the 
amendment  procethires  in  detail,  rather 
than  citing  the  procedures  in  part  70. 
Further,  the  period  for  action  on  one 
administrative  amendment,  an 
alternative  emission  limitation  (AELj 
demonstration  period,  was  lengthened 
from  30  days  to  60  days  after  receipt  of 
an  AEL  demonstration  period  petition 
determined  by  the  permitting  authority 
to  meet  all  the  requirements  of  §  76.10. 
No  comments  were  made  on  these 


revisions,  which  are  adopted  in  today's 
rule.  . 

In  addition,  the  administrative 
amendment  procedures  were  changed  to 
allow  a  permitting  authority  to  correct 
minor  errors  in  a  permit  on  its  own 
motion.  Noting  that  the  proposed 
provision  uras  not  sxplicitiy  limited  to 
"minor"  emn,  commenters  argued  that 
notice  should  be  given  to  the  designated 
representative  before  even  minor 
changes  are  made  to  the  permit.  In 
response  to  these  concerns,  today's  rule 
explicidy  limits  administrative  permit 
amendnrants  on  the  motion  of  the 
permitting  authority  to  OHTections  of 
typographical  orors  or  similarly 
noncontroversial  changes  (e.g. ,  adding  a 
new  units  or  retired  units  exemption  for 
which  the  requirements  were  previously 
met).  Moreover,  the  rule  requires  that  a 
pwmitting  authority  provide  at  least  30 
days*  notice  to  the  designated 
representative  of  the  source  involved 
before  making,  on  its  own  motion,  any 
administrative  permit  amendments. 
This  approach  will  enable  the 
permitting  authority  to  correct  minor 
errors  with  miniitml  delay  while 
providing  the  designated  representative 
the  opportunity  to  commment 

In  (vder  to  inake  the  reopening 
provision  coiuistent  with  the  provision 
allowing  a  p«initting  authority  to  make 
administrative  amendments  on  its  own 
motion,  language  is  added  to  §  72.85. 
This  language  rnakAa  it  clear  that 
administrative  amendment  procedures, 
rather  than  reopening  procedures,  may 
be  used  for  typographical  or  similar 
errors. 

F.  Reduced  Utilization  Accounting 

The  proposal  made  several  changes  in 
the  reduced  utilizatimi  accounting 
provisions.  Most  of  the  changes  received 
no  comment  or  only  hvorable  comment 
and  are  adopted  in  today's  rule. 
Commenters  objected  to  one  change: 
The  provision  that,  in  accounting  for  the 
eSsct  of  heat  rate  improvements  on  a 
Phase  I  imit's  utilization,  credit  for  such 
improvonents  must  be  limited  to  the 
net  efiiect  of  the  improvements  on  the 
unit's  heat  rate.  According  to  the 
commenters,  if  a  unit's  heat  rate  (i.e., 
Btu/Kwh)  since  the  1985-1987  base 
period  deteriorates  (Le.,  increeses)  and 
measures  are  taken  that  offset  that 
deterioration,  the  entire  effect  of  the 
heat  rate  improvements  should  be 
included  in  accounting  for  reduced 
utilization.  The  commenters  alleged  that 
the  statutory  reduced  utilization 
provision  in  section  408(cMl)(B)  of  the 
Act  establishes  a  "baseline"  heat  input, 
not  a  "baseline"  heat  rate. 

In  asserting  that  there  is  no 
connection  between  utilization  in  the 


base  period  and  heat  input  in  the  base 
period,  the  commenters  ignore  the  basic 
purpose  of  accounting  for  reduced 
utilization  and  heat  rate  improvements.    - 
The  purpose  of  the  reduced  utilization 
provisions  is  to  ensure  that  any 
increased  emissions  resulting  from 
reducing  utilization  of,  and  shifting 
generation  from.  Phase  I  imits  to  units 
compensating  for  the  reduced 
utilization  "are  accounted  for  in  the 
allowance  system."  56  FR  63002. 63019 
(December  3. 1091).  Reduced  utilization 
"as  a  result  of  *  *  *  improved  unit 
efficiency  programs"  need  not  be 
accounted  for  through  allowance 
surrender  because  these  programs 
"cause  decreases  in  utilization  without 
any  shifts  of  generation  to  unafiiscted 
units."  56  FR  63021.  To  the  extmit         ** 
utilization  (i.e.,  total  annnal  heat  input 
in  nunBtus)  at  a  Phase  I  unit  is  reduced 
below  the  beseline  level  because  that 
unit  has  improved  its  heat  rate  after 
1987  over  the  level  reflected  in  the 
baseline  utilixation.  there  is  no  increase 
in  SO2  emissions  and  allowances  need 
not  be  surrendered.  In  this  case,  the 
niase  I  unit  is  using  less  fuel  because 
it  can  produce  a  kilowatthour  of 
electricity  with  less  fuel  and  thus  less 
SO2  emissions. 

However,  if  the  Phase  I  unit's  heat 
rate  deteriorates  fiom  the  level  reflected 
in  the  unit's  baseline  utilization  and 
heat  rate  improvement  measures  are 
instituted  after  1987  that  bring  heat  rate 
back  to  the  level  reflected  in  the 
baseline  utilization,  then  the  unit  is 
using  the  same  amount  of  fuel  to 
{Hoduce  a  kilowatthour  of  electricity.  In 
the  latter  case,  the  heat  rate 
improvements  made  after  1987  do  not 
account  for  the  use  of  less  furi  at  the 
Phase  I  unit.  Just  as  heat  rate 
improvements  made  before  1987  and 
reflected  in  baseline  utilization  cannot 
account  for  utilization  below  baseline, 
heat  rate  improvements  made  aftw  1987 
that  simply  restore  the  heat  rate  to  the 
level  reflected  in  the  baseline  cannot 
account  for  reduced  utilization.  See  61 
FR  68354.  The  same  logic  applies  if  a 
Phase  I  unit  is  attempting  to  accoiuit  for 
its  reduced  utilization  through  heat  rate 
improvements  at  another  unit  that 
nmply  restore  the  latter  unit's  heat  rate 
to  the  1987  level. 

Thus,  contrary  to  the  conunoiters' 
assertions,  EPA  did  not  simply 
"assume"  that  limtring  heat  rate 
improvement  to  net  improvement  since 
1987  is  warranted.  On  the  contrary,  EPA 
explained,  albeit  in  less  detail  than  in 
today's  rule,  the  basis  for  the  limitation. 
Id.  Moreover,  the  limitation  is 
consistent  with  long-standing 
explanatfons  of  the  purpose  of  reduced 
utilization  accounting,  as  disniniiod 
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above,  and  with  other,  regulatory 
provisions  governing  such  accounting. 
In  particular,  limiting  heat  rate 
improvement  to  net  improvement  since 
1987  is  analogous  to  the  approach  taken 
in  the  existing  rule  concerning  sulfur- 
free  generation,  which  is  not  at  issue 
here.  Only  the  net  increase  in  ciirrent 
generation  at  a  sulfur-free  generator  (iie., 
the  increase  in  current  generation  over  • 
the  sulfur-free  generator's  average  1985- 
1987  annual  generation],  not  the 
increase  from  one  year  to  the  next,  is 
used  to  account  for  reduced  utilization. 
See  40  CFR  72.91  (a)(3)(iii);  and  58  FR 
3590.  3606-7  (January  11, 1993). '«  The 
commenters'  approach  is  therefore 
rejected  as  inconsistent  with  the  entire 
thrust  of  reduced  utilization  accounting, 
and  the  proposed  provision  is  adopted 
in  today's  rule. 

V.  Part  73:' Allowancas 

A.  Allowance  Tables 

In  the  proposal,  EPA  proposed  a 
number  of  changes  in  unadjusted 
allowances  and  in  the  units  and 
allowance  figures  listed  in  Tables  2  and 
3  of  $  73.10,  reflecting  those  allowance 
changes.  For  purposes  of  the  proposal, 
EPA  was  able  to  list  the  changes  in  the 
rule  without  reprinting  Tables  2  and  3. 
However,  consistent  with  thfe 
requirements  of  the  Federal  Register 
concerning  finalization  of  multiple 
changes  to  regulatory  tables  and  in  the 
interest  of  facilitating  public 
luiderstanding  of  the  final  changes,  EPA 
concludes  that  the  changes  shoudd  be 
finalized  through  republication  of 
information  in  the  tables.  Further, 
section  403(a)  of  the  Act  requires  the 
Administrator  to  issue  prior  to  June  1, 
1998  a  revision  of  the  &ial  allowance 
allocations  primarily  to  account  for 
allocations  for  repowered  units  under 
section  409.  That  revision  will 
necessitate  recalculation  of  all  tmits' 
allowance  allocations  and  so  must  also 
be  implemented  through  republication 
of  information  in  Tables  2  and  3.  In 
order  to  avoid  the  confusion  likely  to 
result  from,  and  the  large  expense 
associated  witii.  multiple  republications 
of  information  in  the  tables,  EPA  has 
decided  not  to  finalize  at  this  time  the 
allowance  revisions  in  the  December  27, 
1996  rule.  Instead,  EPA  intends  to 


■*Whil«  EPA  usas  19SS-1987  aver^^  sulfur-frw 
generation  as  the  bench  mark  for  limiting  the  uae 
of  (ulfur-free  generation  in  reduced  utilization 
accounting,  the  proposal  and  today's  rule  use  1M7 
heal  rate  a*  the  bench  mark  for  limiting  the  uae  of 
unit  efficieocy  improvements.  This  is  because 
annual  gaoeration  wa«  more  likely  to  vary  during 
1965-1987  than  was  a  unit's  annual  heat  rate  and 
the  use  of  the  1967  heat  rate,  which  captures  any 
efficiency  improvement  measures  LnstitutBd  before 
1988.  is  leas  burdensome  for  utilities  and  EPA  to 
determine  than  the  average  1965-1987  heat  rate. 


propose  in  the  near  future  the  revisions 
associated  with  the  June  1 ,  1998 
allocations  and  to  coordinate 
finalization  of  both  the  allowance 
revisions  in  the  December  27,  1996 
proposal  and  that  future  proposal. 

Ine  only  exception  to  mis  approfu:h 
is  the  allowance  changes  for  Central 
Louisiana  Electric  Company's 
Rodemacher  unit  2.  In  the  December  27, 
1996  proposal,  the  allowances  for 
Rodemacher  unit  2  were  changed  to 
20,774  unadjusted  allowances.  Under  a 
settietnent  of  litigation  concerning 
Rodemacher  unit  2's  allowance 
allocation,  the  Administrator  agreed  to 
sign  a  final  rule  adopting  the  revision  to 
the  unit's  allowances  by  October  1997. 
Consistent  with  that  settiement,  the 
proposed  unadjusted  allowances  for 
Rodemacher  unit  2  are  adopted  in 
todajr's  rule.  This  single  change  can  be 
made  without  republishing  the 
allowance  tables. 

B.  Small  Diesel  Refinery  Provisions 

The  proposal  made  certain  revisions 
to  the  provisions  to  small  refinery 
allowance  allocations.  No  comment  was 
received,  and  the  revisions  are  adopted 
in  today's  rule. 

VI.  Part  75:  Monitoring  of  Units 
Burning  Digester  or  l.*ii«ifill  Gas 

In  the  proposal,  EPA  requested 
comment  on  monitoring  requirements 
for  units  burning  digester  or  landfill  gas. 
No  comments  were  received.  EPA 
intends  to  consider  this  matter  in  future 
proceedings. 

VIL  Part  77:  Excess  Emissions 

The  proposal  made  changes  to  part  77 
concerning  immediate  deduction  of 
allowances  to  offset  excess  emissions, 
the  deadline  for  paying  excess 
emissions  penalties,  and  excess  NOx 
emissions  under  a  NOx  averaging  plan. 
The  changes  received  no  comment  or 
only  fovorable  comment  and  are 
adopted  in  the  final  rule. 

VnL  Part  78:  Administrative  Appeals 

The  proposal  made  changes  to  part  78 
to  clarify  that  an  administrative  appeal 
is  a  {werequisite  for  judicial  review  of 
decisicms  of  the  Administrator  under 
the  Acid  Rain  Program  and  to  ensure 
that  the  requirement  for  exhaustion  of 
administrative  remedies  is  consistent 
with  the  Supreme  Court's  decision  in 
Daibyv.  CSsnems,  509  U.S.  137  (1993). 
On  Sieptember  24, 1993,  the  Agency 
originally  proposed  to  add  language 
stating  expliciUy  that  administrative 
appeal  is  a  prerequisite  for  judicial 
review.  58  FR  500^,  50104  (1993). 
Certain  commenters  stated,  in  response 
to  the  September  24, 1993  proposal. 


that  in  light  of  the  alleged  potential  for 
"disruptive  effects"  resulting  from  an 
administrative  exhaustion  requiremmt 
the  Agency  should  solicit  additional 
comment  on  the  effect  of  Daity  on  part 
78.  EPA  therefore  did  not  finalize  the 
September  24, 1993  proposal.  Instead, 
EPA  provided  further  opportunity  for 
comment  by  publishing  tiie  December 
27, 1996  proposal,  which  included  both 
the  changes  explicitiy  requiring 
exhaustion  of  administrative  remedies 
and  some  additional  changes  to  conform 
with  Daiby.  In  its  comments  on  the 
December  27. 1996  proposed  rule,  the 
same  commentras  submitted  further 
comments.  In  their  second  set  of 
comments,  the  commenters  failed  to  go 
beyond  their  generalized  claim  of 
"disruptive  effects".  Rather  than 
provicting  any  qiecific  claims  or 
examples  of  when  administrative  appeal 
of  a  particular  type  of  Administrator's 
decision  would  be  "disruptive"  to  the 
Acid  Rain  Program  or  to  affected 
sources'  compliance  efforts,  the 
commenters  simply  expressed  general 
concern  that  EPA  "failed  to  consider" 
unspecified  "disruptive"  effects. 
In  the  September  24, 1993  and 
December  27, 1996  proposals,  EPA  set 
forth  both  the  basis  for  requiring 
exhaustion  of  admiiiistrative  remedies 
and  provisions  addressing  concerns 
over  delay  pending  completion  of        « 
administrative  review.  Requiring 
exhaustion  of  administrative  remedies 
promotes  efficient  use  of  administrative 
and  judicial  resources  in  that  it  "allows 
the  Agency  to  review  *  *  •  decisions 
for  correctness  before  having  to  defiand 
(them)  •  •  •  in  Federal  court."  58  FR 
50104  (quoting  the  original  proposed 
appeals  procedures  at  56  FR  63002, 
63033  (December  3, 1991)).  Decisions 
that  a  petitioner  shows  are  erroneous 
can  be  reversed  or  corrected  without 
resource-intensive  litigation  before  the 
federal  courts  and  decisions  that  a 
petitioner  shows  are  insufBciently 
explained  can  be  reexamined  and  either 
reversed  or  better  explained.  The  overall 
effiect  is  to  increase  the  likelihood  of 
sound  decision-making  and  reduce  the 
need  for  recourse  to  the  courts.''' 


■''EPA  maintains  that,  contrary  to  ( 
asaartion,  the  provisioa  in  tectioo  307(bXl)  of  the 
Qma  Air  Act  oa  loHona  for  recoiisideratiao  is 

iireleiant  to  thaytina  nf  »>iiiiimi«ritii'ff  ippnall 
and  is  not  properly  interpreted  as  evidencing 
"hcadlity"  to  the  axhaustioo  raquiremeot  tnvol««d 
hers.  Section  307tb)(l)  involvea  judicial  appeals 
and  the  effect  of  agency  racmsidanliao  of  a  fiaai 
action  on  such  appeal  i  To  the  extant  sactian 
SOTtbXl)  addieaaei  remniirtaratkin  of  a  final  Rila^ 
the  section  is  irrelevant  to  this  case,  which  coacams 
administrative  appeals  of  individual.  ad)udicativ« 
dwrisioni.  To  the  extent  the  section  addresses 
raoonaideratioo  of  an  Bd)udicative  dedsioo.  the 
section  is  still  irrelevant  hera.  Reconsidentioo 
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Further,  while  nothing  in  the  record 
indicates  that  delay  pending 
administrative  appaal  of  A(^  Rain 
Program  decisions  (during  which  appeal 
the  decisions  will  not  be  operative)  will 
likely  have  "significant,  adverse 
consequences",  the  December  27. 1993 
{Hoposal  took  reasonable  account  of  the 
gmeral  possibility  of  such  consequences 
pending  appeal.'*  61  FR  68365.  Despite 
two  opportunities  to  provide 
information  on  the  alleged,  potential. 
adverse  effect  of  the  exhaustion 
requirement,  the  conunenters  originally 
ol^ecting  to  the  requirement  were 
apparenUy  unable  to  identify  any 
specific  drounstances  in  the  A(dd  Rain 
Pra^cam  under  which  significant. 
•dveue  conaequences  would  lesiilt  from 
Urn  laquirement,  much  less  provide  any 
infonnation  on  the  likelihood  of  such 
circumstances  arising.  No  such 
circumstances  have  been  identified  to 
EPA.  and  EPA  is  not  aware  of  any, 
paiticulBrly  in  light  of  the  atulity  of  the 
Aflincy,  under  the  proposal  and  today's 
rma,  to  expedite  administrative  appeals. 
EPA  thererore  re)ects  the  conunenters' 
claim  concerning  "disruptive  effects"  of 
the  exhaustion  requirement  as 
speculative  and  unsupported. 

Moreover,  the  Agency's  general 
approach  under  the  regulatory  statutes 
that  it  administers  is  to  require 
eShaustion  of  administrative  remedies 
pricv  to  judicial  review.  See,  e.g..  40 
CFR  71.11(1X4)  (administrative  appeal 
of  final  permit  decision  under  title  V  of 
Clean  Air  Act):  40  CFR  124.19(fXl) 
(administrative  appeal  of  final  pennit 
decision  under  the  Solid  Waste  Disposal 
Act  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
Prevention  of  Significant  Deterioration 
(PSD)  program  in  the  Qean  Air  Act.  or 
Underground  Injection  Control  (1X3) 
program  in  the  Safe  Drinking  Water 
Act):  and  40  CFR  124.60(g} 
(administrative  appeal  of  final  pennit 
decision  under  htetional  Pollutant 
Discharge  Elimination  System 
(NPDES)).  Today's  rule  is  consistent 
with  that  general  approach. 

Nevertheless,  the  AgBocy  crafted  the 
proposed  rule  for  Acid  Rain  Program 
appeals  to  provide  for  flexibility  to 
minimiae  delay,  particularly  if  future 


pvQwiiMB  •  Mcood  oppofftuaMy  lor  i 
IB  adjadacaliv*  <i>ri«ina.  iar  witicfa  am  4 
far  tiimimittntiwm  lavtow  was  al 

iMM  h««  ia  wbrthw  Ihiira  thoatd  b« 
I  ofuwitiiiiity  for  EPA  to  reviaw  its 

I  Acid  Rain  maltan  bofara  tha  daaaoDa 
■ay  M  afipaalwl  to  tiia  coufls. 

>*EPA  did  not  "acknowMsa"  thai  than  would 
ba  caaaa  of  "riyrificant.  advana  canaqaaacaa**  diaa 
to  driay  paadtagafipaal  or  that  any  suck  caaaa 
would  ba  Bkaly  to  occur,  laataad.  EPA  pfovidad 
ptoca>toaa  thai  could  adifaaai  aich  caaaa 
I  ol  thiir  Kkalihood)  i/thay  goaa. 


cases  arise  where  delay  will  have  a 
significant,  adverse  e^sct.  Specifically, 
the  {nofrasal  revised  the  existing  rule  to 
allow  the  Administrator,  the 
Enviroiunental  Appeals  Board,  or  the 
Presiding  OfBcer  (as  appropriate)  to  set 
difhtent,  reasonable  time  periods 
(which  could  be  shorter  or  longer  than 
in  the  existing  r\ile)  for  administrative- 
appeal-related  filing  by  parties.  For 
example,  the  30-day  period  within 
whidi  motions  to  intervene  in  part  78 
appeals  may  be  filed  was  changed  to 
allow  a  different  period  to  be  set  As 
explained  in  the  proposal,  this  approach 
gives  the  Agency  "the  ability  to 
accelerate  the  ^>peals  proceeding  vdieie 
delay  due  to  the  pending  appeal  will 
have  significant,  adverse 
consequences."  61  FR  68365.  The 
conunenters  argued  that  the  Agency 
might  not  always  "share  an  affected 
source's  interest  in  avoiding"  such 
adverse  consequences.  However,  the 
Agency's  approach  of  allowing 
adjustment  of  the  time  periods  gives  the 
Agency  the  authority  to  accommodate 
the  need  for  expeditious  administrative 
appeal  and  gives  the  affected  source  the 
opportiuiity  to  show  that  expedition  is 
necessary.  Particularly  in  cases  where 
such  a  showing  is  made,  the  Agency 
intmds  to  make  reesonable  efforts  to 
minimize  the  delay  caused  by  the 
appeal.  The  Agency  mAJntnina  that  this 
approach  raesonably  balances,  on  one 
hand,  the  important  role  of  the 
exhaustion  requirement  and,  on  the 
other,  the  commenter's  generalized 
conc«m  that  appeals  not  cause  undue 
delay. 

The  conunenters  fiuled  to  recommend 
any  other  approach  but  merely  stated 
that  the  Agency  had  not  considoed 
limiting  the  applicability  of  the 
exhaustion  requirement,  foregoing  the 
exhaustion  requirMnent.  or  setting 
tighter  time  limits  on  procedural  steps. 
However,  in  explaining  the  need  for  the 
exhaustion  requirement  (see  56  FR 
63033.  58  FR  50104.  and  61  FR  68365). 
the  Agency  rejected  the  notion  of 
limiting  or  fbiegoing  the  requiremenL 
Further,  recognizing  diat  the  m^or 
purpose  of  providing  flexibility  in  the 
time  periods  for  filings  is  to  ex{iedite 
administrative  appeals.  EPA  is 
modifying  the  proposal  to  provide  that, 
with  a  Cbw  exceptions  discussed  below, 
the  time  periods  involved  may  be 
shortened,  but  not  lengthened. 

One  of  the  more  important  exceptions 
to  that  apimiach  is  the  period  bu  filing 
of  administrative  appeals.  ■' 


■*  A  minor  axoaplioB  undw  today's  rata  is  Iba 
pariod  for  curing  dafada  ia  Waii.  which  ramaina 
a*  7  days  suh^  to  ihartHiatar  lai^tbanii^  al  tha 
diacraliaa  of  tha  Enriiooaaalal  Appaab  Board  or 


Commenters  raised  concern  that  an 
Administrator's  decision  under  the  Add 
Rain  Program  wotild  remain  "in  limbo" 
during  a  period  of  uncertain  duration 
for  the  filing  of  an  administrative 
appeal.  Today's  rule  reduces  the 
standard  period  for  appeal  to  30  days 
from  issuance  of  the  Administrator's 
decision  and  establishes  that  as  a  fixed 
period  that  cannot  be  changed  on  a  case- 
by-case  basis.  The  Agency  is  concerned 
that  a  period  shorter  than  30  days  would 
not  provide  enough  time  for  preparation 
of  a  petition  that  mlly  addresses  the 
issues  on  appeal,  as  required  imder 
§  78.3(c).  See,  e.g..  40  CFR  78.3(cMl)  and 
(3)  (requiring  a  Ust  of  material  issues 
and  a  clear  and  concise  brief  supporting 
the  petition).  This  standard  appeal 
period  is  consistent  with  the  30-day 
time  period  for  administrative  appeal  (A 
other  actions  of  the  Administrator  imder 
the  Qean  Air  Act  and  other  statutes 
administered  by  EPA.  See,  e.g..  40  CFR 
71.11(lKl)  (administrative  appeal  of 
final  permit  decision  under  tide  V);  40 
CFR  124.19(a)  (administrative  appeal  of 
final  permit  decision  under  RCRA.  PSD 
program,  or  UIC  program):  and  40  CFR 
1 24.91  (aXl)  (administrative  appeal  of 
final  permit  decision  imder  NFMOES). 
The  reduced  time  period  for  filing 
appeals  reduces  the  period  of 
imcertainty  on  the  status  of  the  decision 
while  still  providing  a  reasonable 
opportunity  for  administrative  appeaL^ 

From  the  time  a  decision  is  isnied 
imtil  the  expiration  of  the  appeel 
period,  there  is  necessarily  some 
tmcertainty  about  the  status  of  the 
dedsfon:  the  parties  wiU  not  know  for 
certain  whether  the  decision  will  be 
final  until  the  expiration  of  the  appeal 
period.  However,  this  uncertainty  is 
tempered  by  the  feet,  admitted  by  the 
conunenters,  that  the  vast  majority  of 
decisions  under  the  Add  Rain  Program 
have  not  been,  and  probity  will  not  be. 
appealed.  Fuithw,  the  limitations  on  the 
presenting  of  new  evidence  and  on  the 
raising  of  new  issues  during  an 
administrative  appeal  of  a  decision  far 
which  there  was  an  opportimity  to 
comment  will  encourage  parties 
intraested  in  a  dwdsion  to  submit 
comments.  As  a  result,  parties'  positions 
will  probably  be  known  when  the 
decision  is  issued  and  the  likelihood  of 
appeal  can  then  be  evaluated. 


tha  Ptaaiding  Officar.  Tbia  will  minimixa  tha 
Kkalihood  of  a  fiUng  baiag  pannanantly  axdudad 
far  puraty  tarhnirat  fwaions  Tha  Agaocy  is 
confidant  thai  flarafaility  '■<'W"«««g  this  K««.t«.4 
type  of  procadural  deadlina  can  ba  lin|ilaiiiaiila<!  ia 
a  way  thai  will  do<  result  in  iinnaraaaary  daiay  of 


*Far  similar  raaaona.  tha  pariod  far  appaaUag  a 
ptopoaad  dacision  of  a  Presiding  OCEcar  to  tha 
KnidmMiantal  Appeal*  Board  is  fixed  at  30  days 
under  S78.aa(a). 
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The  conunenters  also  suggested  that  a 
decision  should  be  considoed  operative 
during  the  period  between  the  date  the 
decision  is  issued  and  the  expiration  of 
the  appeal  period  (i.e.,  30  days  imder 
today's  rule)  unless  and  until  a  petition 
for  administrative  appeel  is  filed  with 
the  Enviitnunental  Appeals  Board.  Prior 
to  today's  rule  revisions,  part  78 
provided  that  a  decision  was  operative 
from  the  date  of  issuance  and 
throughout  the  administrative  appeal 
period,  except  to  the  extent  the  decision 
was  stayed  by  die  Enviroiunental 
Appeals  Board  or  the  Presiding  Offlcer 
designated  by  the  Board.  40  CFR  78.7(a). 
While  today's  rule  makes  a  decision 
inoperative  once  a  timely  petition  for 
administrative  appeal  is  filed,  the  status 
of  the  decision  prior  to  appeal  or  the 
running  of  the  period  for  filing  an 
appeal  is  unchanged.  The  decision  itself 
(e.g..  the  approval  or  denial  of  an  Add 
RaLi  permit  or  permit  revision  or  of  a 
petition  imder  part  75)  may  specify  the 
date  on  which  the  decision  is  effective. 
Uidess  the  decision  itself  specifies  an 
efiiactive  date  that  is  difierent  than  the 
date  on  which  the  decision  is  actually 
issued,  the  decision  is  operative  on  the 
issuance  date  unless  and  until  the  filing 
of  a  timely  petition  for  administrative 
appeal  in  accordance  with  part  78.  For 
example,  with  regard  to  a  decision 
concerning  the  transfer  of  allowances  to 
or  from  an  Allowance  Tracking  System 
Account,  the  requirement  in  Ae  existing 
nde  that  the  Administrator  implement, 
within  5  business  days  of  receipt,  an 
allowance  transfer  request  that  he  or  she 
determines  to  be  properly  submitted  (40 
CFR  73.52  and  73.53)  is  unchanged  in 
the  December  27. 1996  proposal  and 
today's  rule.  In  {windple,  if  the  transfiar 
were  appealed  under  part  78,  the 
Administrator  could  take  action  to 
render  the  transfjar  inoperative  pending 
appeel.  However,  appoal  in  such 
circumstances  is  highly  tuilikely  since 
an  allowance  transfer  must  be 
authorized  by  the  designated 
representative  of  the  party  transfarTing 
the  allowances.  See  42  U.S.C  765lb(b). 

For  the  reasons  discussed  here  and  in 
the  September  24, 1993  and  December 
27, 1996  proposals,  the  December  27, 
1996  revisions  are  adopted  as  modified 
above. 


DL  Admiiiistrative 

A  £xacu&fw  CMar  12866 

Under  Executive  Order  12886,  58  FR 
51735  (October  4. 1993).  the 
Administrator  must  determine  whether 
the  regulatory  action  is  "significant" 
and  therefore  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  tba  requirements  of  the  Executive 


Order.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  residt  in  a  rule  that  may: 

(1)  Have  an  annual  efiiact  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affed  in  a  material  way  the^ 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  thus 
mvironment,  public  health  or  safety,  or 
State,  local,  or  tribal  govonments  or 
communities; 

(2)  Create  a  serious  inconaistancy  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  ageiunr; 

(3)  Materially  alter  the  budgetary 
impad  of  entitlemoits,  grants,  user  fees. 
at  loan  programs  or  the  rights  and 
obligatioru  of  redpients  thereof;  or 

(4 1  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  priiudples 
set  finth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  final  rule  is  a  "significant 
regidatory  actiim"  because  the  rule 
seems  to  raise  novel  legal  or  policy 
issues.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Any 
written  comments  from  OMB  to  Q*A. 
any  written  EPA  response  to  those 
comments,  and  any  changes  made  in 
response  to  OMB  suggestions  or 
recommendations  are  induded  in  die 
docket  The  docket  is  available  for 
public  inspection  at  the  EPA's  Air 
Docket  Section,  which  is  listed  in  the 
ADDRESSES  section  of  this  preamble. 

B.  Unfunded  Mandates  Act 

Tide  n  of  the  Unfunded  Mandates 
R^orm  Ad  of  1995  (UMRA).  Pub.  L. 
104—4,  establishes  requirements  far 
federal  agendes  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govemmuats  and  the  private 
sectw.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-braefit 
analysis,  before  promidgating  a  . 
proposed  or  final  nde  that  iiicludes  a 
federal  mandate  that  may  residt  in 
oqioiditiue  by  State,  local,  and  tribal 
governments,  in  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Section  205  generally 
requires  that,  before  promulgating  a  rule 
for  which  a  written  statement  must  be 
prqiued.  EPA  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  tb«  least  costiy, 
most  ctist-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  sectitm 
205  do  not  apply  wdien  they  are 
inconsistent  widi  applicable  law. 
Moreover,  section  205  allows  EPA  to 
ad(^  an  alternative  othw  than  the  least 
costly,  most  cast-effective,  or  least 


burdensome  alternative  if  the 
Administrator  explains  why  that 
alternative  was  not  adopted.  Finally, 
section  203  requires  that,  before 
establishing  any  regulatory 
requirements  that  may  significanUy  or 
uniquely  affect  small  governments,  EPA 
must  have  developed  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifyiiig  any  potentially 
affected  small  govenments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  edixaiting.  and  advising 
small  governments  on  compliance  widi 
the  regiilatory  requirements. 

Because  tms  final  rule  is  estimated  to 
result  in  the  expenditiue  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  SlOO  million  in  any 
one  year,  the  Agency  has  luit  prepared 
a  budgetary  imped  statement  or 
specifically  addressed  the  selection  of 
the  least  costiy,  most  cost-eCfective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantiy  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments. 

For  the  reasons  discussed  in  detail 
here  and  in  the  proposal  (61  FR  68340), 
the  final  rule  has  the  net  efEad  of 
reducing  the  burden  of  parts  72.  77,  and 
78  of  the  Add  Rain  regulations  on 
regulated  entities  (including  both 
investor-onvned  and  munidpal  utilities) 
and  on  State  {lennitting  authorities 
(which  may  indude  State,  local,  and 
tribal  governments).  For  example,  the 
final  rule  reduces  the  burden  of 
obtaining  or  providing  new  units  and 
retired  units  exemptions  from  the  Add 
Rain  Program  and  of  imning  Add  Rain 
permits. 

The  final  revisions  to  part  73  also  do 
not  have  a  significant  adverse  efibd  oo 
regulated  entities  (induding  small 
entities)  and  have  no  effed  on  State 
permitting  authorities.  The  final  rule 
increases  the  annual  unadjusted  basic 
allowances  far  one  unit  by  2  J12 
allowances.  In  a  future  action,  the 
Agency  will  ad  on  the  other  allowanoe 
revisions  in  the  proposal.  Sections 
403(a)  and  405(aK3)  of  the  Ad  set  a 
nationwide  cap  on  nnnnal  allowanoe 
allocations.  Because  of  the  requirement 
to  adhere  to  the  cap,  the  increase  of 
allowances  under  this  final  rule  (if  not 
oQwt  by  the  other  allowance  revisions 
when  they  are  finalized)  would 
eventually  necessitate  an  equal  decrease 
in  the  total  annual  allocations  of  all 
other  imits.  The  small  deciease  (i.a., 
2,312  allowances  out  of  an  annual 
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nationwide  cap  of  about  8.95  million 
allowances  or  about  0.026  percent) 
would  be  spread  among  all  other  units, 
and  so  the  efbct  on  any  one  unit  would 
be  insignificant.  Moreover,  EPA  is  not, 
in  today's  rule,  adjusting  the  allocations 
of  the  other  units  to  account  for  this 
•mall  allowance  increase. 

C  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  final  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C 
3501,  et  s^.,  and  has  assigned  OMB 
control  number  2060-0258. 

The  only  additional  information 
required  by  th"s  collection  of 
information  is  data  concerning 
industrial  utility-units  that  exercise  the 
option  of  applying  for  the  industrial 
utility-units  exemption  established  by 
today's  rule.  If  granted,  the  industrial 
utility-units  exemption  exempts  the  unit 
firom  most  requirements  of  the  Acid 
Rain  Program,  e.g.,  allowance, 
monitoring,  and  annual  compliance 
reqiiirements.  The  requirements  from 
which  qualified  industrial  utility-units 
will  be  exempt  are  significanUy  more 
burdensome  than  the  information 
collection  requirements  for  obtaining 
the  exemption.^*  An  industrial  utility- 
unit  seeking  the  exemption  must  meet 
the  information  collection  requirements, 
which  involve  submission  of 
information  that  is  necessary,  and  will 
be  used,  for  determining  whether  the 
unit  qualifies  and  will  continue  to 
qualify  for  the  exemption. 

The  additional  information  collection 
increases  the  estimated  burden,  as 
compared  to  the  burden  imder  the 
existing  rule,  by  an  average  of  24  hours 
per  response  for  an  estimated  15  one- 
time responses.  Biirden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  federal  agency. 
This  includes  the  time  needed  to: 
Review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting. 


I  tbs  inibrBiatioD  collection  bunlBa  on 
industrial  utility-units  io  the  absence  of  this  n«w 
exempbon  was  not  included  in  the  ICR  for  the 
wriating  rule,  the  effect  of  removing  such  burden 
Ifaraugh  the  new  exemption  is  not  included  in  the 
ICR  far  today's  rule.  Consequently,  the  ICR  for 
today's  rule  shows  an  increase  in  burdaa  even 
though  aacampt  industrial  utility-units  will  actually 
•xpafMMG*  a  significant  net  reduction  in  the  burden 
impoaed  oo  tbem  by  the  Acid  Rain  Program.  In 
addition,  aa  diMiMaad  in  this  preamble,  today's  rule 
iocludea  othor  reviaions  thai  will  reduce  somewhat 
the  burden  of  the  program  on  units  that  are  not 
exempt  Because  the  burden  reduction  for  non- 
exempt  units  is  small  relative  to  the  total  burden 
of  the  program,  the  reduction  is  not  reflected  in  the 
ICR  for  today's  rule. 


validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information:  adjust  the 
existing  ways  to  comply  with  any 
pr^ously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agenciy  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9.  EPA  is  amending  the 
table  in  40  CFR  part  9  of  currently 
approved  ICR  control  numbers  issued 
by  OMB  for  various  regulations  to  list 
the  information  requirements  contained 
in  this  final  rule. 

D.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601,  et  seq.,  requires  federal 
agencies  to  consider  potential  impacts 
of  its  regulations  on  small  entities. 
Under  5  U.S.C  604(a),  an  agency  i«miing 
a  notice  of  final  rulemaking  under 
section  553  of  the  Administrative 
Procedure  Act,  must  prepare  and  make 
available  for  public  comment  a  final 
regulatory  flexibility  analysis.  Such  an 
analysis  is  not  required  if  the  head  of  an 
agency  determines,  imder  5  U.S.C. 
605(bi,  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

In  the  preamble  of  the  January  11, 
1993  rule,  the  Administrator  certified 
that  the  rule,  including  the  provisions 
revised  by  today's  rule,  would  not  have 
a  significant,  adverse  impact  on  small 
entities.  58  FR  3649.  Today's  final 
revisions  are  not  significant  enough  to 
change  the  overall  economic  impact 
addrcnued  in  the  January  11, 1993 
preamble.  Moreover,  as  discussed  in 
this  preamble,  today's  rule  has  the  net 
efiiect  of  reducing  the  burden  of  the  Acid 
Rain  regulations  on  regulated  entities, 
including  small  entities.  For  example, 
the  rule  makes  it  less  burdensome  to 
obtain  new  units  and  retired  units 
exemptions  firom  the  Acid  Rain 
Program.  Further,  the  rule  increases  the 
allowances  for  one  unit,  which  increase 
will  have  an  insignificant  effect  on  other 
imits'  allowance  allocations. 

For  the  reasons  discussed  above,  EPA 
has  determined  that  it  is  not  necessary 
to  prepare  a  regulatory  flexibility 
analysis  in  connection  with  this  final 
rule.  EPA  has  determined  that  this  rule 
will  not  have  a  significant,  economic 


impact  on  a  substantial  number  of  small 
entities. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  VS.C.  801(aXl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  nde"  as  defined  by  5 
U.S.C.  804(2). 

F.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act,  issuance  of  this  final  rule  was 
preceded  by  consultation  with  any 
appropriate  advisory  committees, 
independent  experts,  and  federal 
departments  and  agencies. 

List  of  Subjects  in  40  CFR  Parts  t,  7t. 
73.  74,  75,  77,  and  78 

Environmental  protection.  Acid  rain. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Compliance 
plans.  Continuous  emissions  monitora. 
Electric  utilities.  Intergovernmental 
relations.  Nitrogen  oxides.  Penalties, 
Permits,  Reporting  and  recordkeeping 
requirements,  Sulfiu-  dioxide. 

Dated:  October  6, 1997. 
Qurol  M.  Bnnrnar. 

A  dministiator. 

For  the  reasons  set  out  in  the 
preamble,  tide  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Aathority:  7  U.S.C  135,  et  seq..  136-136y; 
15  U.S.C.  2001.  2003,  2005,  2006,  2601-2671: 
21  U.S.C  331j,  346«,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251,  rt  seq.,  1311.  1313d,  1314, 1321, 
1328, 1330, 1342. 1344, 1345(d)  and  (e), 
1361;  E.O.  11735.  38  FR  21243,  3  CFR,  1971- 
1975  Comp.  p.  973;  42  U.S.C.  241,  242b,  243, 
246.  300f,  300g,  300g-l,  300g-2.  300g-3, 
300g-4,  300g-5.  300g-6.  300J-1,  300J-2. 
300J-3,  300)-4,  300j-g.  1857.  et  seq..  6901- 
69g2k.  7401-7671q.  7542,  9601-9657,  11023, 
11048. 

f9.1    [Amandad] 

2.  Section  9.1  is  amended  by  adding 
to  the  table  under  Permits  Regulation  in 
the  column  "40  CFR  Citation",  after  the 
entry  for  "72.7-72.10",  the  entry 
"72.14"  and  adding  to  the  Uble,  as  the 
corresponding  entry  in  the  coliunn 
"OMB  Control  No.  ".  the  entry  "2060- 
0258". 
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PART  72— (AMENDED] 

3.  The  authority  citation  for  part  72  is 
revised  to  read  as  follows: 

ABthorlly:  42  U.S.C  7601  and  7651.  et  seq. 

f72.l    [Amandad] 

4.  Section  72.1  is  amended  by 
removing  from  paragraph  (b)  the  words 
"part  70"  and  adding,  in  their  place,  the 
words  "parts  70  and  71". 

5.  Section  72.2  is  amended  by: 
removing  the  definition  for  "Dispatch 
system";  adding  in  alphabetical  order 
the  definitions  for  "Affected  States"  and 
"Eligible  Indian  tribe";  and  revising 
paragraphs  (l)(i)  and  (2)  of  the 
definition  for  "Add  Rain  emissions 
limitation",  the  definition  for  "Add 
Rain  permit  or  permit",  paragraph  (2)  of 
the  definition  of  "Coal-fired",  the 
definitions  for  "Customer"  and 
"Permitting  authority"  and  "Phase  I 
unit",  paragraph  (3)  of  the  definition  of 
"Power  purchase  commitment",  and  the 
definitions  for  "Submit  or  serve"  and 
"State"  and  "State  operating  permits 
program"  to  read  as  follows: 

172.2    DaflnttkMM. 

•  •        *        •        • 

Acid  i?ajn  emissions  limitation 
means: 

(!)•   •   * 

(i)  The  tonnage  equivalent  of  the 
allowances  authorized  to  be  allocated  to 
an  affiected  unit  for  use  in  a  calendar 
year  tmder  section  404(a)(1),  (a)(3),  and 
(h)  of  the  Ad,  or  the  basic  Phase  n 
allowance  allocations  authorized  to  be 
allocated  to  an  affected  unit  for  use  in 
a  calendar  year,  or  the  allowances 
authorized  to  be  allocated  to  an  opt-in 
source  under  section  410  of  the  Ad  for 
use  in  a  calendar  year; 

•  •        •        *        • 

(2)  For  purposes  of  nitrogen  oxides 
emissions,  the  applicable  limitation 
under  part  76  of  this  chapter. 

•  •         •        •        • 

Add  Rain  permit  or  permit  means  the 
legally  binding  written  documrait  or 
portion  of  such  doounent,  including 
any  permit  revisions,  that  is  issued  by 
a  permitting  authority  under  this  part 
and  specifies  the  Acid  Rain  Program 
requirements  applicable  to  an  affected 
source  and  to  the  owners  and  operatora 
and  the  designated  representative  of  the 
affected  source  or  the  affected  uniL 

•  •        •        •        • 

Affected  States  means  any  affected 
States  as  defined  in  part  71  of  this 
chapter. 

•  •        •        •        •  . 

Coal-fired  means  *  *  * 
(2)  For  all  other  purposes  under  the 
Add  Rain  Program,  except  for  purposes 


of  applying  part  76  of  this  chapter,  a 
imit  is  "coal-fired"  if  it  uses  coal  or 
coal-derived  fuel  as  its  primary  fuel 
(expressed  in  mmBtu):  provided  that,  if 
the  unit  is  listed  in  the  NADB.  the 
primary  fuel  is  the  fuel  listed  in  the 
NAOB  under  the  data  field 
"PRIMEFUEL". 

•  •  •  e  • 

Customer  means  a  purchaser  of 
electricity  not  for  the  purposes  of 
retransmission  or  resale.  For  generating 
rural  electrical  C(X)peratives.  the 
customers  of  the  distribution 
cooperatives  served  by  the  generating 
cooperative  will  be  considmed 
customers  of  the  generating  cooperative. 

•  •        •        •        • 

Eligible  Indian  tribe  means  any 
eligible  Indian  tribe  as  defined  in  part 
71  of  this  chapter. 

•  •        •        *        • 

Permitting  authority  means  either. 

(1)  When  the  Administrator  is 
responsible  for  administering  Add  Rain 
permits  under  subpart  G  of  this  part,  the 
Administrator  or  a  delegatee  agency 
authorized  by  the  Administrator,  or 

(2)  The  State  air  pollution  control 
agency,  local  agency,  other  State  agency, 
or  other  agency  authorized  by  the 
Administrator  to  administer  Add  Rain 
permits  under  subpart  G  of  this  part  and 
part  70  of  this  chapter. 

Phase  I  unit  means  any  affeded  unit, 
except  an  affected  imit  under  part  74  of 
this  chapter,  that  is  subjed  to  an  Add 
Rain  emissions  reduction  requirement 
or  Acid  Rain  emissions  limitation 
beginning  in  Phase  1;  or  any  unit  exempt 
under  §  72.8  that,  but  for  such 
exemption,  would  be  subjed  to  an  Add 
Rain  emissions  reduction  requirement 
or  Add  Rain  emissions  limitation 
beginning  in  Phase  L 

•  •        •        •        • 

Power  purchase  commitment  means  a 
commitment  or  obligation  of  a  utility  to 
purchase  electric  power  from  a  fadlity 
pursuant  to: 

a  •  •  •  • 

(3)  A  letter  of  intent  or  similar 
instnunent  committing  to  purchase 
power  (actual  electrical  output  or 
generator  output  capadty)  from  the 
source  at  a  previously  offered  or  lower 
price  and  a  power  sales  agreement 
applicable  to  the  source  is  executed 
within  the  time  frame  established  by  the 
terms  of  the  letter  of  intent  but  no  later 
than  November  15, 1993  or,  where  the 
letter  of  intent  does  not  specify  a  time 
frame,  a  power  sale  agreement 
applicable  to  the  source  is  executed  on 
or  before  November  15, 1903;  or 


Submit  or  serve  means  to  send  m 
transmit  a  document,  information,  or 
correspondence  to  the  person  specified 
in  accordance  vtrith  the  applicable 
regulation: 

(1)  In  person; 

(2)  By  United  States  Postal  Service;  or 

(3)  By  other  equivalent  means  of 
dispatch,  or  transmission,  and  delivety. 
Compliance  with  any  "submission", 
"service",  or  "mailing"  deadline  shall 
be  determined  by  the  date  of  dispwtch, 
transmission,  or  mailing  and  not  the 
date  of  receipt 

•  •  •  a  • 

State  means  one  of  the  48  contiguous 
States  and  the  Distrid  of  Columbia,  any 
non-fisderal  authorities  in  or  including 
such  States  or  the  Distrid  of  Coltmibia 
(induding  local  agencies,  interstate 
associations,  and  State-wide  agencies), 
and  any  eligible  Indian  tribe  in  an  area 
in  such  State  or  the  Distrid  of 
Columbia.  The  term  "State"  shall  have 
its  conventional  meaning  where  such 
meaning  is  clear  from  the  context 

State  operating  permit  program  means 
an  operating  permit  program  that  the 
Adininistrator  has  approved  under  part 
70  of  this  chapter. 

•  •        •        •        • 

6.  Section  72.6  is  amended  by  adding 
paragraph  (b)(9)  and  revising  paragraphs 
(c)(1)  and  (2)  to  reed  as  follows: 

172.6    AppMcabHIty. 

(9)  A  unit  for  which  an  exemption 
imder  §  72.7,  §  72.8,  or  §  72.14  is  in 
efiiect  Although  such  a  tmit  is  not  an 
affieded  unit,  the  unit  shall  be  subjed  to 
the  requirements  of  §  72.7,  §  72.8,  or 
§  72.14,  as  applicable  to  the  exemption. 

(c)  A  certifying  official  of  an  owner  or 
opoBtor  of  any  unit  may  petition  the 
Administrator  for  a  determination  of 
applicability  imder  this  section. 

(1)  Petition  Content.  The  petition  shall 
be  in  writing  and  include  identification 

'of  the  unit  and  relevant  facts  about  the 
unit  In  the  petition,  the  certifying 
offidal  shall  certify,  by  his  or  her 
signature,  the  statement  set  forth  at 
§  72.21(b)(2).  Within  10  business  days  of 
receipt  of  any  written  determination  by 
the  Administrator  covering  the  unit,  the 
certifying  official  shall  provide  each 
owner  or  operator  of  the  unit,  fecilify,  or 
source  vrith  a  copy  of  the  petition  and 
a  copy  of  the  Administrator's  response. 

(2)  Timing.  The  petition  may  be 
submitted  to  the  Administrator  at  any 
time  but,  if  possible,  should  be 
submitted  prior  to  the  issuance 
(Including  renewal)  of  a  Phase  n  Add 
Rain  permit  for  the  unit 
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7.  Section  72.7  is  revised  to  read  as 
follows: 
{72.7   New  unllB  cflsfnptton. 

(a)  Applicability.  This  section  applies 
to  any  new  utility  unit  that  has  not 
previously  lost  an  exemption  under 
paragraph  (0(4)  of  this  section  and  that, 
in  each  year  starting  with  the  first  year 
for  which  the  unit  is  to  be  exempt  under 
this  section: 

(1)  Serves  during  the  entire  year 
(except  for  any  period  before  the  unit 
commenced  commercial  operation)  one 
tx  more  generators  mth  total  nameplate 
capacity  of  25  MWe  or  less; 

(2)  Bums  fuel  that  does  not  include 
any  coal  or  coal-derived  fuel  (except 
coal-derived  gaseous  fuel  with  a  total 
sulfur  content  no  greater  than  natural 
gas);  and 

(3)  Bums  gaseous  fiiel  with  an  annual 
average  sulftir  content  of  O.QS  p«cent  or 
less  by  weight  (as  determined  under 
paragraph  (d)  of  this  secticm)  and 
nongaseous  fuel  with  an  annual  average 
sulfur  content  of  0.05  percent  or  less  by 
weight  (as  determined  imder  paragraph 
(d)  of  this  section). 

(b)(1)  Any  new  utility  unit  that  meets 
the  requirements  of  paragraph  (a)  of  this 
section  and  that  is  not  allocated  any 
alloHrances  under  subpart  B  of  part  73 
of  this  chapter  shall  be  exempt  from  the 
Add  Rain  Program,  except  for  the 
provisions  of  this  section,  §§  72.2 
through  72.6,  and  $$  72.10  through 
72.13. 

(2)  The  exemption  under  paragraph 
(b)(1)  of  this  section  shall  be  effective  on 
January  1  of  the  first  full  calendar  year 
for  which  the  unit  meets  the 
requirements  of  paragraph  (a)  of  this 
section.  By  Deconber  31  of  the  first  year 
for  which  the  unit  is  to  be  exempt  imder 
this  section,  a  statement  signed  by  the 
designated  representative  (authorized  in 
accordance  with  subpart  B  of  this  part) 
or,  if  no  designated  representative  has 
been  authorized,  a  certifying  official  of 
each  own«-  of  the  unit  shall  be 
submitted  to  permitting  authority 
otherwise  responsible  for  administering 
a  Phase  n  Add  Rain  permit  for  the  unit 
If  the  Administrator  is  not  the 
permitting  authority,  a  copy  of  the 
statement  shall  be  submitted  to  the 
Administrator.  The  statement,  which 
shall  be  in  a  format  prescribed  by  the 
Administrator,  shall  idmtify  the  unit, 
state  the  nameplate  capacity  of  eech 
generator  served  by  the  unit  and  the 
fiiels  currently  burned  or  expected  to  be 
bumed  by  the  unit  and  their  sulfur 
content  by  weight,  and  state  that  the 
ownera  and  operators  of  the  unit  will 
comply  with  paragraph  (f)  of  this 
section. 

(3)  After  receipt  of  the  statement 
under  paragraph  (bU2)  of  this  section. 


the  permitting  authority  shall  amend 
under  §  72.83  the  operating  permit 
covering  the  source  at  which  the  unit  is 
located,  if  the  source  has  such  a  permit, 
to  add  the  provisions  and  requirements 
of  the  exemption  under  paragraphs  (a), 
(b)(1).  (d).  and  (0  of  this  section. 

(c)(1)  Any  new  utility  unit  that  meets 
the  requirements  of  paragraph  (a)  of  this 
section  and  that  is  allocated  one  or  more 
allowances  under  subpart  B  of  part  73 
of  this  chapter  diall  be  exempt  from  the 
Acid  Rain  Program,  except  for  the 
provisions  of  this  section.  §§  72.2 
through  72.6,  and  §§  72.10  through 
72.13.  if  each  of  the  following 
requirements  are  met: 

U)  The  designated  representative 
(authorized  in  accordance  with  subpart 
B  of  this  (>art)  or,  if  no  designated 
representative  has  been  authorized,  a 
certifying  official  of  each  owner  of  the 
unit  submits  to  the  permitting  authority 
otherwise  responsible  for  administering 
a  Phase  n  Acid  Rain  permit  for  the  imit 
a  statement  (in  a  format  prescribed  by 
the  Administrator)  that: 

(A)  Identifies  the  unit  and  states  the 
nameplate  capacity  of  eech  generate 
served  by  the  unit  and  the  fuels 
currmitly  bumed  or  expected  to  be 
bumed  by  the  unit  and  their  sulfur 
content  by  weight: 

(B)  States  that  the  owners  and 
operatora  of  the  unit  will  comply  with 
paragraph  (f)  of  this  section; 

(C  J  Surrenders  allowances  equal  in 
number  to,  and  with  the  same  or  earlier 
compliance  use  date  as,  all  of  those 
allocated  to  the  unit  under  subpart  B  of 
part  73  of  this  chapter  for  the  first  year 
that  the  unit  is  to  be  exempt  under  this 
section  and  for  each  subsequent  year, 
and 

(D)  Surimders  any  proceeds  for 
allowances  imder  paragraph  (c)(l)(i)(C) 
or  this  section  withheld  bom  the  unit 
under  §  73. 10  of  this  chapter.  If  the 
Administrator  is  not  the  permitting 
authority,  a  copy  of  the  statement  shall 
be  submitted  to  the  Administrate. 

(ii)  The  Administrator  deducts  from 
the  imit's  Allowance  Tracking  System 
accotmt  allowances  under  paragraph 
(c)(l)(i)(C)  of  this  section  and  receives 
proceeds  under  paragraph  (c)(l)(i)(D)  of 
this  section.  Within  5  business  days  of 
receiving  a  statement  in  accordance 
with  paragraph  (cMlMi)  of  this  section, 
the  Administrator  shall  either  deduct 
the  allowances  under  paragraph 
(c)(l)(i)(C)  of  this  section  or  notify  the 
owners  and  ofwrators  that  there  are 
insufficient  allowances  to  make  such 
deductions.  Upon  completion  of  such 
deductions  and  receipt  of  such 
proceeds,  the  Administrator  will  close 
the  unit's  Allo%irance  Tracking  System 
account  and  notify  the  designated 


representative  (or  certifying  official) 
and,  if  the  Administrator  is  not  the 
permitting  authority  otherwise 
responsible  for  administering  a  Phase  n 
Acid  Rain  permit  for  the  unit,  the 
permitting  authority. 

(2)  The  exemption  under  paragraph 
(c)(1)  of  this  section  shall  be  effective  on 
January  1  of  the  first  full  calendar  year 
for  which  the  requirements  of 
paragraphs  (a)  and  (c)(1)  of  this  section 
are  met  After  notification  by  the 
Administrator  under  the  third  sentence 
of  paragraph  (c)(l)(ii)  of  this  section,  the 
permitting  authority  shall  amend  under 
8  72.83  the  operating  permit  covering 
the  source  at  which  the  unit  is  locatwl, 
if  the  source  has  such  a  permit,  to  add 
the  provisions  and  requirements  of  the 
exemption  under  paragraphs  (a),  (c)(1), 
(d).  and  (f)  of  this  section. 

(d)  Compliance  with  the  requirement 
that  fuel  bumed  during  the  year  have  an 
annual  average  sulfur  content  of  0.05 
percent  by  weight  or  less  shall  be 
determined  as  follows  using  a  method  of 
determining  sulfur  content  that  provides 
information  with  reasonable  precision. 
reUabihty.  accessibility,  and  timeliness: 

(1)  For  gaseous  fuel  bumed  during  the 
year,  if  natural  gas  is  the  only  gaseous 
fiiel  bumed,  the  requirement  is  assumed 
to  be  met; 

(2)  For  gaseous  fuel  biimed  dxiring  the 
veer  where  other  gas  in  addition  to  or 
besides  natural  gas  is  bumed.  the 
requirement  is  met  if  the  wnmiel  average 
sulfur  content  is  equal  to  or  less  than 
0.05  percent  by  weight  The  annual 
average  sulfur  content,  as  a  percentage 
by  weight,  for  the  gaseous  fuel  bumMi 
shall  be  calculated  as  follows: 


%S. 


Hi — 

Iv.d. 


Where; 

*^^— ii-nnnunl  average  sulfur  content 
of  the  fuel  burned  during  the  year 
by  the  unit,  as  a  percentage  by 
weight; 

%Sa=sulfur  content  of  the  nth  sample  of 
the  fuel  deUvered  during  the  year  to 
the  unit,  as  a  percentage  by  weight; 

Va=volume  of  the  fuel  in  a  delivery 
during  the  year  to  the  unit  of  which 
the  nth  sample  is  taken,  in  standard 
cubic  fieet;  or,  fat  fuel  delivered 
during  the  year  to  the  unit 
continuously  by  pipeline,  volume 
of  the  fuel  delivered  starting  from 
when  the  nth  sample  of  suoh  fuel  is 
.  taken  until  the  next  sample  of  such 
fiiel  is  taken,  in  standard  cubic  feet; 

do=density  of  the  nth  sample  of  the  fuel 
delivered  during  the  year  to  the 
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unit,  in  lb  per  standard  cubic  foot; 
and 
D=each  sample  taken  of  the  fuel 
delivered  during  the  year  to  the 
unit,  taken  at  least  once  for  each 
delivery;  or,  for  fuel  that  is 
delivered  during  the  year  to  the  unit 
continuously  by  pipeline,  at  least 
once  each  quarter  during  which  the 
fuel  is  delivered. 
(3)  For  nongaseous  fuel  bumed  during 
the  year,  the  requirement  is  met  if  the 
annual  average  sulfur  content  is  equal  to 
or  less  than  0.05  percent  by  weight  The 
annual  average  sulfur  content,  as  a 
percentage  by  weight  shall  be 
calculated  using  the  equation  in 
paragraph  (d)(2)  of  this  section,  failieu 
of  the  factor,  volume  times  density  (V. 
da)>  in  the  equation,  the  fiactor,  mass 
(Ma),  may  be  used,  where  Ma  is:  mass  of 
the  nongaseous  fuel  in  a  delivery  during 
the  year  to  the  imit  of  which  the  nth 
sample  is  taken,  in  lb;  or,  for  fuel 
delivered  during  the  year  to  the  unit 
continuously  by  pipeline,  mass  of  the 
nongaseous  fuel  delivered  starting  from 
when  the  nth  sample  of  such  fuel  is 
taken  until  the  next  sample  of  such  fuel 
is  taken,  in  lb. 

(eMl)  A  utility  unit  that  was  issued  a 
written  exemption  under  this  section 
and  that  meets  the  requirements  of 
paragraph  (a)  of  this  section  shaU  be 
exempt  from  the  Acid  Rain  Program, 
except  for  the  provisions  of  this  section, 
§S  72.2  through  72.6.  and  $§  72.10 
through  72.13  and  shall  be  subject  to  the 
requirements  of  paragraphs  (a),  (d). 
(e)(2),  and  (f)  of  this  section  in  lieu  of 
the  requirements  set  forth  in  the  written 
exemption.  The  permitting  authority 
shall  amend  imder  §  72.83  the  operating 
pennit  covering  the  source  at  which  the 
unit  is  located,  if  the  source  has  such  a 
permit,  to  add  the  provisions  and 
requirements  of  the  exemption  under 
this  paragraph  (e)(1)  and  paragraphs  (a), 
(d).  (e)(2),  and  (f)  of  this  section. 

(2)  If  a  utility  unit  under  paragraph 
(e)(1)  of  this  section  is  allocated  one  or 
more  allowances  under  subpart  B  of  part 
73  of  this  chapter,  the  designated 
representative  (authorized  in 
accordance  with  subpart  B  of  this  part) 
or,  if  no  designated  representative  has 
been  authorized,  a  certifying  official  of 
each  owner  of  the  unit  shall  submit  to 
the  permitting  authority  that  issued  the 
written  exemption  a  statement  (in  a 
format  prescribed  by  the  Administrator) 
meeting  the  requirements  of  paragraph 
(c)(l)(i)(C)  and  (D)  of  this  section.  The 
statement  shall  be  submitted  by  June  31 , 
1998  and,  if  the  Administrator  is  not  the 
permitting  authority,  a  copy  shall  be 
submitted  to  the  Administrator. 

(f)  Special  Provisions.  (1)  The  owners 
and  operators  and,  to  the  extent 


applicable,  the  designated 
representative  of  a  unit  exempt  under 
this  section  shall: 

(i)  Comply  with  the  requirements  of 
paragraph  (a)  of  this  section  for  all 
pmiods  for  which  the  unit  is  exempt 
under  this  section;  and 

(ii)  Comply  with  the  requirements  of 
the  Acid  Rain  Program  concerning  all 
periods  for  which  the  exemption  is  not 
in  effect  even  if  such  reqmrements 
arise,  or  must  be  complied  with,  after 
the  exemption  takes  effect 

(2)  For  any  period  for  which  a  unit  is 
exempt  uncfer  this  section,  the  unit  is 
not  an  affected  unit  under  the  Acid  Rain 
Program  and  parts  70  and  71  of  this 
chapter  and  is  not  eligible  to  be  an  opt- 
in  source  under  part  74  of  this  chapter. 
As  an  unaffected  unit  the  unit  shall 
continue  to  be  subject  to  any  other 
applicable  requirements  under  parts  70 
and  71  of  this  chapter. 

(3)  For  a  period  of  5  years  from  the 
date  the  records  are  created,  the  ownen 
and  operators  of  a  unit  exempt  under 
this  section  shall  retain  at  the  source 
that  includes  the  unit  records 
demonstrating  that  the  requirements  of 
paragraph  (a)  of  this  section  are  met 
The  5-year  period  for  keeping  records 
may  be  extended  for  cause,  at  any  time 
prior  to  the  end  of  the  period,  in  writing 
by  the  Administrator  or  the  pwmitting 
authority. 

(i)  Such  records  shall  include,  for 
each  delivery  of  fuel  to  the  unit  or  for 
fuel  delivered  to  the  unit  continuously 
by  pipeline,  the  type  of  fuel,  the  sulfur 
content  and  the  sulfur  content  of  each 
sample  taken. 

(ii)  The  owners  and  operators  bear  the 
burden  of  proof  that  the  requirements  of 
paragraph  (a)  of  this  section  are  met 

(^Vjom  of  exemption,  (i)  On  the 
earliest  of  the  following  dates,  a  unit 
exempt  under  paragraphs  (b),  (c).  or  (e) 
of  this  section  shall  lose  its  exemption 
and  become  an  afCected  unit  under  the 
Acid  Rain  Program  and  parts  70  and  71 
of  this  chapter 

(A)  The  date  on  which  the  unit  firat 
serves  one  or  more  generators  with  total 
nameplate  capacity  in  excess  of  25 
MWe; 

(B)  The  date  on  which  the  unit  bums 
any  coal  or  coal-derived  fuel  except  for 
coal-derived  gaseous  fuel  with  a  total 
sulfur  content  no  greater  than  natural 
gas;  or 

(C)  January  1  of  the  yeer  following  the 
jrear  in  which  the  annual  average  sulfur 
content  for  gaseous  fuel  bumed  at  the 
unit  exceeds  0.05  percent  by  weight  (as 
determined  under  paragraph  (d)  of  this 
section)  or  for  nongaseous  fuel  bumed 
at  the  unit  exceeds  0.05  percent  by 
weight  (as  determined  under  paragraph 
(d)  of  this  section). 


(ii)  Notwithstanding  §  72.30(b)  and 
(c).  Xha  designated  representative  for  a 
unit  that  loses  its  exemption  under  this   ^ 
section  shaU  submit  a  ccunplete  Add 
Rain  permit  application  on  the  later  of 
January  1, 1998  or  60  days  after  the  first 
date  on  which  the  imit  is  no  longer 
exempt 

(iii)  For  the  purpose  of  appl3ring 
monitoring  requirements  under  part  75 
of  this  chapter,  a  unit  that  loses  its 
exranption  under  this  section  shall  be 
treated  as  a  new  unit  that  commenced 
commercial  operation  on  the  first  date 
on  which  the  unit  is  no  longer  exempt 

8.  Section  72.8  is  revised  to  read  as 
follows: 


f7Z8    RMirsdunils< 

(a)  This  section  applies  to  any  affected 
unit  (except  for  an  opt-in  source)  that  is 
permanently  retired. 

(bHl)  Any  affected  unit  (except  iax  an 
opt-in  source)  that  is  permanently 
retired  shall  be  ex^npt  from  the  Add 
Rain  Program,  except  for  the  provisions 
of  this  section,  §§  72.2  through  72.6, 
§$  72.10  through  72.13,  and  subpart  B  of 
part  73  of  this  chapter. 

(2)  The  exemption  under  peragraph 
(bXl)  of  this  section  shall  become 
effedive  on  Jamiary  1  of  the  first  fiill 
calendar  year  during  which  that  the  unit 
is  permanently  retired.  By  December  31 
of  the  first  year  that  the  unit  is  to  be 
exempt  under  this  section,  the 
designated  representative  (authorized  in 
acccffdance  with  subpart  B  of  this  part), 
or,  if  no  designated  representative  has 
been  authorized,  a  certifying  official  of 
eech  owner  of  the  unit  shall  submit  a 
statement  to  the  p«mitting  authority 
otherwise  responsible  for  administering 
a  Phase  n  Add  Rain  permit  for  the  unit 
If  the  Administrator  is  not  the 
permitting  authority,  a  copy  of  the 
statement  shall  be  submitted  to  the 
Administrator.  The  statement  shall  state 
(in  a  format  inescribed  by  the 
Administrator)  that  the  unit  is 
pennanently  retired  and  wrill  comply 
with  the  requirements  of  paragraph  (d) 
of  this  section. 

(3)  After  receipt  of  the  notice  under 
paragraph  (bK2)  of  this  section,  the 
permitting  authority  shall  amend  under 
$  72.83  the  operating  pomit  covering 
the  source  at  which  the  unit  is  located, 
if  the  source  has  such  a  permit  to  add 
the  provisions  and  requirements  of  the 
exemption  under  paragraphs  (bXl)  and 
(d)  of  this  section. 

(c)  A  unit  that  was  issued  a  written 
exemption  under  this  section  and  that  is 
peimanendy  retired  shall  be  exempt 
from  the  Add  Rain  Program,  except  for 
the  provisions  of  this  section,  §§  72.2 
throu^  72.6,  §§  72.10  through  72.13, 
and  subpart  B  of  part  73  of  this  chapter. 
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and  shall  be  stibject  to  the  requirements 
of  paragraph  (d)  of  this  section  in  lieu 
«f  the  requirements  set  forth  in  the 
written  exemption.  The  permitting 
authority  shall  amend  under  §  72.83  the 
^     operating  permit  covering  the  source  at 
which  the  unit  is  located,  if  the  source 
has  such  a  permit,  to  add  the  provisions 
and  requirements  of  the  exemption 
under  this  paragraph  (c)  and  paragraph 
(d)  of  this  section. 

(d)  Special  Provisions.  (1)  A  unit 
exempt  under  this  section  shall  not  emit 
any  sulfur  dioxide  and  nitrogen  oxides 
starting  on  the  date  that  the  exemption 
takes  effect.  The  owners  and  operators 
of  the  unit4«rill  be  allocated  allowances' 
in  accordance  with  subpart  B  of  part  73 
of  this  chapter.  If  the  unit  is  a  Phase  I 
imit.  for  each  calendar  year  in  Phase  I, 
the  designated  representative  of  the  unit 
shall  submit  a  Phase  I  permit 
application  in  accordance  with  subparts 
C  and  D  of  this  part  72  and  an  unnnnl 
certification  report  in  accordance  with 
§§  72.90  through  72.92  and  is  subiect  to 
§§  72.95  and  72.96. 

(2)  A  unit  exempt  imder  this  section 
shall  not  resiune  operation  unless  the 
designated  representative  of  the  source 
that  includes  the  unit  submits  a 
complete  Acid  Rain  permit  application 
under  §  72.31  for  the  unit  not  less  than 
24  months  prior  to  the  later  of  January 
1,  2000  or  the  date  on  which  the  unit 
is  first  to  resume  operation. 

(3)  The  owners  and  operators  and,  to 
the  extent  applicable,  the  designated 
representative  of  a  unit  exempt  under 
this  section  shall  comply  with  the 
requirements  of  the  Acid  Rain  Program 
concerning  all  periods  for  which  the 
exemption  is  not  in  effect,  even  if  such 
requirements  arise,  or  must  be  complied 
with,  after  the  exemption  takea  efiiact 

(4)  For  any  period  for  which  a  unit  is 
exempt  under  this  section,  the  unit  is 
not  an  afiected  unit  under  the  Acid  Rain 
Program  and  parts  70  and  71  of  this 
chapter  and  is  not  eligible  to  be  an  opt- 
in  source  under  port  74  of  this  chapter. 
As  an  unaffected  unit,  the  unit  shall 
continue  to  be  subject  to  any  other 
applicable  requirements  under  parts  70 
and  71  of  this  chapter. 

(5)  For  a  period  of  5  years  from  the 
date  the  records  are  created,  the  owners 
and  operators  of  a  unit  exempt  under 
this  section  shall  retain  at  the  source 
that  includes  the  unit  records 
demonstrating  that  the  unit  is 
permanently  retired.  The  5-year  period 
for  keeping  records  may  be  extended  for 
cause,  at  any  time  prior  to  the  end  of  the 
period,  in  writing  by  the  Administrator 
or  the  permitting  authority.  The  owners 
and  operators  bear  the  burden  of  proof 
that  the  unit  is  permanently  retired. 


(6)  Loss  of  exemption,  (i)  On  the 
earlier  of  the  following  dates,  a  unit 
exempt  under  paragraph  (b)  or  (c)  of  this 
section  shall  lose  its  exemption  and 
become  an  affected  unit  under  the  Acid 
Rain  Program  and  parts  7&and  71  of 
this  chapter: 

(A)  The  date  on  which  the  designated 
representative  submits  an  Acid  Rain 
permit  application  under  paragraph 
(d)(2)  of  this  section;  or 

(B)  The  date  on  which  the  designated 
representative  is  required  under 
paragraph  (d)(2)  of  this  section  to 
submit  an  Acid  Rain  permit  application. 

(ii)  For  the  piupose  of  applying 
monitoring  requirements  under  part  75 
of  this  chapter,  a  unit  that  loses  its 
exemption  under  this  section  shall  be 
treated  as  a  new  unit  that  commenced 
commercial  operation  on  the  firat  date 
on  which  the  imit  resumes  operation. 

172.9    [Amwidad] 

9.  Section  72.9  is  amended  by: 

a.  Removing  from  paragraphs  (b)(1) 
and  (2)  the  words  "and  section  407  of 
the  Act  and  regulations  implementing 
section  407  of  the  Act"; 

b.  Removing  from  paragraph  (b)(3)  the 
words  "and  regulations  implementing 
section  407  of  the  Act"; 

c.  Removing  &om  paragraph  (c)(6)  the 
words  "the  written  exemption  under 
§§  72.7  and  72.8"  and  adding  in  their 
place,  the  words  "an  exemption  imder 
§§72.7,  72.8,  or  72.14"; 

d.  Removing  &om  paragraph  (f)(l)(ii) 
the  punctuation  "."  and  adding  in  its 
place  the  words  ";  provided  that  to  the 
extent  that  part  75  provides  for  a  3-year 
period  for  recordkeeping,  the  3-year 
period  shall  apply."; 

e.  Removing  finm  paragraph  (g)(1)  the 
words  "a  written  exemption  under 

§  72.7  or  §  72.8"  and  adding,  in  their 
place,  the  words  "an  exemption  under 
§§72.7,  72.8,  or  72.14": 

f.  Removing  from  paragraph  (g)(6)  the 
words  "part  76  of  this  clupter"  and 
adding,  in  their  place,  the  words 

"§  76.11  of  this  chapter;  and 

g.  Removing  from  paragraph  (h) 
introductory  text  the  words  "a  written 
exemption  under  §§  72.7  or  72.8"  and 
addiiig.  in  their  place,  the  words  "an 
exemption  under  §§  72.7,  72.8.  or 
72.14". 

§72.13    lAirandad] 

10.  Section  72.13  is  amended  by: 

a.  Removing  paragraphs  (a)(1),  (a)(5). 
(a)(6),  (a)(7).  (a)(9).  and  (a)(10); 

b.  Redesignating  paragraph  (a)(2)  as 
paragraph  (aXl); 

c.  Redesignating  paragraph  (a)(3)  as 
paragraph  (a)(2); 

d.  Redesignating  paragraph  (aX4)  as 
paragraph  (a)(3),  and 


e.  Redesignating  paragraph  (a)(8)  as 
paragraph  (a)(4). 

11.  Section  72.14  is  added  to  read  as 
follows: 

§72.14    Industrial  utilHyHintts  axainptton. 
(a)  Applicability.  This  section  applies 
to  any  non-cogeneration,  utility  imit 
that  has  not  previously  lost  an 
exemption  under  paragraph  (d)(4)  of 
this  section  and  that  meets  the  following 
criteria: 

(1)  Starting  on  the  date  of  the  signing 
of  the  interconnection  agreement  under 
paragraph  (a)(2)  of  this  section  and 
thereafter,  there  has  been  no  owner  or 
operator  of  the  unit,  division  or 
subsidiary  or  affiliate  or  parent 
company  of  an  owner  or  operator  of  the 
unit,  or  combination  thereof  whose 
principal  business  is  the  sale, 
transmission,  or  distribution  of 
electricity  or  that  is  a  public  utility 
under  the  jurisdiction  of  a  State  or  local 
utility  regulatory  authority; 

(2)  On  or  before  March  23, 1993,  the 
owmera  or  operators  of  the  unit  entered 
into  an  interconnection  agreement  and 
any  related  power  purchase  agreement 
with  a  person  whose  principal  business 
is  the  sale,  transmission,  or  distribution 
of  electricity  or  that  is  a  public  utility 
under  the  jurisdiction  of  a  State  or  local 
utility  regulatory  authority,  requiring 
the  generator  or  generaton  served  by  the 
unit  to  produce  electricity  for  sale  only 
for  incidental  electricity  sales  to  such 
peraon; 

(3)  The  unit  served  or  serves  one  or 
more  generaton  that,  in  1985  or  any 
year  thereafter,  actually  produced 
electricity  for  sale  only  for  incidental 
electricity  sales  required  under  the 
interconnection  agreement  and  any 
related  power  purchase  agreement 
under  paragraph  (a)(2)  of  this  section  or 
a  successor  agreement  under  paragraph 
(d)(4)(ii)  of  this  section;  and 

(4)  Incidental  electricity  sales,  under 
this  section,  are  total  anniml  sales  of 
electricity  produced  by  a  generator  that 
do  not  exceed  10  percent  of  the 
nameplate  capacity  of  that  generator 
times  8,760  hours  per  year  and  do  not 
exceed  10  percent  of  the  actual  annual 
electric  output  of  that  generator. 

(b)  Petition  for  exemption.  The 
designated  representative  (authorized  in 
accordance  with  subpart  B  of  this  part) 
of  a  unit  under  paragraph  (a)  of  this 
section  may  submit  to  the  p«nutting 
authority  otherwise  responsible  for 
administering  a  Phase  U  Acid  Rain 
permit  for  the  unit  a  complete  petition 
for  an  exemption  for  the  unit  from  the 
requirements  of  the  Acid  Rain  Program, 
except  for  the  provisions  of  this  section, 
§§  72.2  through  72.6,  and  §§  72.10 
through  72.13.  If  the  Administrator  is 
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not  the  permitting  authority,  a  copy  of 
the  petition  shall  be  submitted  to  the 
Administrator.  A  complete  petition 
shall  include  the  following  elements  in 
a  format  prescribed  by  the 
Administrator: 

(1)  Identification  of  the  unit; 

(2)  A  statement  that  the  unit  is  not  a 
coeeneration  unit; 

^)  A  list  of  the  ciurent  owners  and 
operators  of  the  unit  and  any  other 
owners  and  operators  of  the  unit, 
starting  on  the  date  of  the  signing  of  the 
interconnection  agreement  under 
paragraph  (a)(2)  of  this  section,  and  a 
statement  that,  starting  on  that  date, 
there  has  been  no  owner  or  operator  of 
the  unit,  division  or  subsidiary  or 
affiliate  or  parent  company  of  an  owner 
or  operator  of  the  imit,  or  combination 
thereof  whose  principal  business  is  the 
sale,  transmission,  or  distribution  of 
electricity  or  that  is  a  public  utility 
under  the  jurisdiction  of  a  State  or  local 
utility  regulatory  authority; 

(4)  A  summary  of  the  terms  of  the 
interconnection  agreement  and  any 
related  power  purchase  agreement 
under  paragraph  (a)(2)  of  this  section 
and  any  successor  agreement  under 
paragraph  (d)(4)(ii)  of  this  section, 
including  the  date  on  which  the 
agreement  was  signed,  the  amount  of 
electricity  that  may  be  required  to  be 
produced  for  sale  by  each  generator 
served  by  the  unit,  and  the  provisions 
for  expiration  or  termination  of  the 
agreement; 

(5)  A  copy  of  the  interconnection 
agreement  and  any  related  power 
purchase  agreement  under  paragraph 
(a)(2)  of  this  section  and  any  successor 
agreement  under  paragraph  (d)(4)(ii)  of 
this  section; 

(6)  The  nameplate  capacity  of  each 
generator  served  by  the  unit; 

(7)  For  each  year  starting  in  1985.  the 
actual  annual  electrical  output  of  each 
generator  served  by  the  unit,  the  total 
amount  of  electricity  produced  for  sales 
to  any  customer  by  each  generator,  and 
the  total  amount  of  electricity  produced 
and  sold  as  required  by  the 
interconnection  agreement  and  any 
related  power  purchase  agreement 
under  paragraph  (a)(2)  of  this  section  or 
any  successor  agreement  under 
paragraph  (d)(4)(ii)  of  this  sedfion; 

(8rA  statement  that  each  generator 
served  by  the  unit  actually  produced 
electricity  for  sale  only  for  incidental 
electricity  sales  (in  accordance  with 
paragraph  (a)(4)  of  this  section)  required 
under  the  interconnection  agreement 
and  any  related  power  purchase 
agreement  under  paragraph  (a)(2)  of  this 
section  or  any  successor  agreement 
under  paragraph  (d)(4)(ii)  of  this 
section;  and 


(9)  The  special  provisions  of 
paragraph  (d)  of  this  section. 

(c)  Permitting  Authority's  Action.  (1) 
(i)  For  any  unit  meeting  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section,  the  permitting  authority 
shall  issue  an  exemption  from  the 
requirements  of  the  Acid  Rain  Program, 
except  for  the  provisions  of  this  seotion, 
§§  72.2  through  72.6  and  §§  72.10 
through  72.13. 

(ii)  If  a  petition  for  exemption  is 
submitted  for  a  unit  but  the  designated 
representative  fails  to  demonstrate  that 
the  requirements  of  paragraph  (a)  of  this 
section  are  met,  the  permitting  authority 
shall  deny  an  exemption  under  this 
section. 

(2)  In  issuing  or  denying  an 
exemption  under  paragraph  (c)(1)  of  this 
section,  the  permitting  authority  shall 
treat  the  petition  for  exemption  as  a 
permit  application  and  apply  the 
procedures  used  for  issuing  or  denying 
draft,  proposed  (if  the  Administrator  is 
not  the  permitting  authority  otherwise 
responsible  for  administering  a  Phase  n 
Add  Rain  permit  for  the  unit),  and  final 
Acid  Rain  permits. 

(3)  An  exemption  issued  under 
paragraph  (c)(l)(i)  of  this  section  shall 
become  effective  on  January  1  of  the 
fint  full  year  the  unit  meets  the 
requirements  of  paragraph  (a)  of  this 
section. 

(4)  An  exemption  issued  under 
paragraph  (c)(l)(i)  of  this  section  shall 
be  effective  until  the  date  on  which  the 
unit  loses  the  exemption  under 
paragraph  (d)(4)  of  this  section. 

(5)  After  issuance  of  the  exemption 
under  paragraphs  (c)(1)  and  (2)  of  this 
section,  the  permitting  authority  shall 
amend  under  §  72.83  the  operating 
permit  covering  the  source  at  which  the 
unit  is  located,  if  the  source  has  such  a 
permit,  to  add  the  provisions  and 
requirements  of  the  exemption  under 
paragraphs  (c)(l)(i)  and  (d)  of  this 
section. 

(d)  Special  Provisions.  (1)  The  owners 
and  operators  and,  to  the  extent 
applicable,  the  designated 
representative  of  a  unit  exempt  under 
this  section  shall  comply  with  the 
requirements  of  the  Acid  Rain  Program 
concerning  all  periods  for  which  the 
exemption  is  not  in  effect,  even  if  such 
requirements  arise,  or  must  be  complied 
with,  after  the  exemption  takes  effect 

(2)  For  any  period  for  which  a  unit  is 
exempt  under  this  section,  the  unit  is 
not  an  affected  unit  under  the  Acid  Rain 
Program  and  parts  70  and  71  of  this 
chapter  and  is  not  eligible  to  be  an  opt- 
in  source  under  part  74  of  this  chapter. 
As  an  unaffected  unit,  the  unit  shall 
continue  to  be  subject  to  any  other 


applicable  requirements  under  parts  70 
and  71  of  this  chapter. 

(3)  For  a  period  of  5  years  from  the 
date  the  records  are  created,  the  owners 
and  operators  of  a  unit  exempt  under 
this  section  shall  retain  at  the  source 
that  includes  the  unit  records 
demonstrating  that  the  requirements  of 
paragraph  (a)  of  this  section  are  met 
The  owners  and  operators  bear  the 
burden  of  proof  that  the  requirements  of 
this  section  are  met  The  5-year  period 
for  keeping  records  may  be  extended  for 
cause,  at  any  time  prior  to  the  end  of  the 
period,  in  writing  by  the  Administrator 
or  the  permitting  authority.  Such 
records  shall  include  the  following  ^ 

information: 

(i)  A  copy  of  the  interconnection 
agreement  and  any  related  power 
purchase  agreement  under  paragraph 
(aH2)  of  this  section  and  any  successor 
agreement  under  paragraph  (d)(4)(ii)  of 
this  section; 

(ii)  The  nameplate  capacity  of  each 
generator  served  by  the  unit;  and 

(iii)  For  each  year  starting  in  1985,  the 
actual  aimual  electrical  output  of  each 
generator  served  by  the  unit,  the  total 
amount  of  electricity  produced  for  sales 
to  any  customer  by  each  generator,  and 
the  total  amount  of  electricity  produced 
and  sold  as  required  by  the 
intercoiuiection  agreement  and  any 
related  power  purchase  agreement 
under  paragraph  (a)(2)  of  this  section  or 
any  successor  agreement  under 
parasraph  (d)(4)(ii)  of  this  section. 

(4)L(»s  of  exemption.  (1)  On  the 
earliest  of  the  following  dates,  a  unit 
exempt  under  this  section  shall  lose  its 
exemption  and  become  an  afiiected  imit 
under  the  Add  Rain  Program  and  parts 
70  and  71  of  this  chapter 

(A)  The  firat  date  on  which  there  is  an 
owner  or  operator  of  the  unit,  division 
or  subsidiary  or  affiliate  or  parent 
company  of  an  owner  or  operator  of  the 
unit  or  combination  thereof,  whose 
principal  business  is  the  sale, 
transmission,  or  distribution  of 
electridty  or  that  is  a  public  utility 
under  the  jurisdiction  of  a  State  or  local 
utility  regulatory  authority. 

(B)  U  any  generator  served  by  the  unit 
actually  produces  any  electricity  for  sale 
other  thaia  for  sale  to  the  person 
specified  as  the  purchaser  in  the 
interconnection  agreement  or  any 
related  power  purchase  agreement 
under  paragraph  (a)(2)  of  this  section  or 
a  successor  agreement  under  paragraph 
(d)(4)(ii)  of  this  section,  then  the  day 
after  the  date  on  which  such  electridty 
is  sold. 

(C)  If  any  generator  served  by  the  unit 
actually  produces  any  electricity  for  sale 
to  the  person  specified  as  the  purchaser 
in  the  interconnection  agreement  or  any 
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related  power  purchase  agreement 
under  paragraph  (a)(2)  of  this  section  or 
a  successor  agreement  under  paragraph 
(d)(4)(ii}  of  this  section  where  such  sale 
is  not  required  under  that 
interconnection  agreement  or  related 
power  purchase  agreement  or  successor 
agreement  or  where  such  sale  will  result 
in  total  sales  for  a  calendar  year 
exceeding  10  percent  of  the  nameplate 
capacity  of  that  generator  times  8,769 
hours  per  year,  then  the  day  ahet  the 
date  on  which  such  sale  is  made. 

(D)  If  any  generator  served  by  the  unit 
actually  produces  any  electricity  for  sale 
to  the  person  specified  as  the  purchaser 
in  the  interconnection  agreement  or 
related  fxiwer  purchase  agreement 
under  paragraph  (a)(2)  of  this  section  or 
a  successor  agreement  under  paragraph 
(d)(4Kii)  of  this  section  where  such  sale 
results  in  total  scdes  for  a  calendar  year 
exceeding  10  percent  of  the  actual 
electric  output  of  the  generator  for  that 
year,  then  January  1  of  the  year  after 
such  year. 

(E)  If  the  iaterconnection  agreement 
or  related  power  purchase  agreement 
under  paragraph  (aM2)  of  this  section 
expires  or  is  terminated,  no  successor 
agreement  under  paragraph  (d)(4Kii)  of 
this  section  is  in  effect,  and  any 
generator  served  by  the  unit  actually 
produces  any  electricity  for  sale,  then 
the  day  after  the  data  on  which  such 
electricity  is  sold. 

(ii)  A  "successor  agreement"  is  an 
agreement  that: 

(A)  Modifies,  replaces  or  supersedes 
the  interconnection  agreement  or  related 
power  purchase  agreement  under 
paragraph  (a)(2)  of  this  section; 

(B)  Is  between  the  owners  and 
operators  of  the  unit  and  a  person  that 
is  contractually  obligated  to  sell 
electricity  to  the  owners  and  operators 
of  the  unit  and  either  whose  principal 
business  is  the  sale,  transmission,  or 
distribution  of  electricity  or  that  is  a 
public  utility  under  the  jurisdiction  of  a 
State  or  local  utility  regulatory 
authority;  and 

(C)  Requires  the  generator  served  by 
the  unit  to  produce  electricity  for  sale  to 
the  person  under  paragraph  (d)(4)(ii)(B) 
of  this  section  and  only  for  incidental 
electricity  sales,  such  that  the  total 
amount  of  electricity  that  such  generator 
is  required  to  produce  for  sale  under  the 
interconnection  agreement  or  related 
power  purchase  agreement  (to  the  extent 
they  are  still  in  e^ct)  and  the  successor 
agreement  shall  not  exceed  the  total 
amount  of  electricity  that  such  generator 
was  required  to  produce  for  sale  under 
the  interconnection  agreement  or  related 
power  purchase  agreement  under 
paragraph  (aM2)  of  this  section. 


(ill)  Notwithstanding  §  72.30(b)  and 
(c),  the  designated  representative  for  a 
unit  that  loses  its  exemption  under  this 
section  shall  submit  a  complete  Acid 
Rain  permit  application  on  the  later  of 
January  1 ,  1998  or  60  days  after  the  first 
date  on  which  the  unit  is  no  loitger 
exempt. 

(iv)  For  the  purpose  of  applying 
monitoring  requirements  under  part  75 
of  this  chapter,  a  unit  that  loses  its 
exemption  under  this  section  shall  be 
treated  as  a  new  unit  that  commenced 
commercial  operation  on  the  first  date 
on  which  the  unit  is  no  longer  exempt. 

12.  Section  72.22  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

172.22    AHfnia  dwignlad 


(e)(l]  Notwithstanding  paragraph  (a) 
of  this  section,  the  certification  of 
repreaentation  may  designate  two 
alternate  designated  representatives  for 
a  unit  if: 

(i)  The  unit  and  at  least  one  other 
unit,  which  are  located  in  two  or  more 
of  the  contiguous  48  States  or  the 
District  of  Columbia,  each  have  a  utility 
system  that  is  a  subsidiary  of  the  same 
company;  and 

(ii)  The  designated  representative  for 
the  units  under  paragraph  (eHl)(i)  of 
this  section  submits  a  NOx  averaging 
plan  under  §  76.11  of  this  chapter  that 
covers  such  units  and  is  approved  by 
the  permitting  authority,  provided  that 
the  approved  plan  remains  in  effect. 

(2)  Except  in  this  paragraph  (e), 
whenever  the  term  "alternate  designated 
representative"  is  used  under  the  Acid 
Rain  Program,  the  term  shall  be 
construed  to  include  either  of  the 
alternate  designated  representatives 
authorized  under  this  paragraph  (e). 
Except  in  this  section,  §  72.23,  and 

§  72.24,  whenever  the  term  "designated 
representative"  is  used  under  the  Acid 
Rain  Program,  the  term  shall  be 
construed  to  include  either  of  the 
alternate  designated  representatives 
authorized  under  this  paragraph  (e). 

13.  Section  72.24  is  amended  by 
revising  paragraphs  (a)(3),  (5),  (10).  and 
(11)  to  read  as  follows: 

f72^   CmrnetH* of rapr— snMluii. 

(a)*  •  • 

(3)  A  list  of  the  owners  and  operators 
of  the  affected  source  and  of  each 
affected  unit  at  the  source. 

•        •        •        •        • 

(5)  The  followring  statement  "I  certify 
that  I  have  given  notice  of  the 
agreement,  selecting  me  as  the 
'designated  representative'  for  the 
afiiacted  source  and  each  affected  unit  at 
the  source  identified  in  this  certificate 


of  representation,  in  a  newspaper  of 
general  circulation  in  the  area  where  the 
source  is  located  or  in  a  State 
publication  designed  to  give  general 
public  notice." 
•        •        •        •        • 

(10)  If  an  alternate  designated 
representative  is  authorized  in  the 
certificate  of  representation,  the 
following  statement'  "The  agreement  l^ 
which  I  was  selected  as  the  alternate 
designated  representative  includes  a 
procedure  for  the  owners  and  operators 
of  the  source  and  affected  units  at  the 
source  to  authorize  the  alternate 
designated  representative  to  act  in  lieu 
of  the  designated  representative." 

(11)  The  signature  of  the  designated 
representative  and  any  alternate 
designated  representative  who  is 
authorized  in  the  certificate  of 
representation  and  the  date  signed. 


f72J5    [AimndMQ 

°    14.  Section  72.25  is  amended  by 
removing  from  paragraph  (a)  the  words 
"submitted  to"  and  adding,  in  their 
place,  the  words  "received  by". 

15.  Section  72.30  is  amended  by 
removing  jNuragraph  (b)(3)  and  adding 
paragraph  (e)  to  read  as  follows: 

iizao    Requtrsment  to  apply. 

•        •        •        *        • 

(e)  Where  two  or  more  affected  units 
are  located  at  a  source,  the  permitting 
authority  may,  in  its  sole  discretion, 
allow  the  designated  representative  of 
the  source  to  submit,  under  paragraph 
(a)  or  (c)  of  this  section,  two  or  more 
Acid  Rain  permit  applications  covering 
the  imits  at  the  source,  provided  that 
each  affected  unit  is  covered  by  one  and 
only  one  such  application. 

f72J1    [AmMMMa 

16.  Section  72.31  is  amended  by 
removing  from  paragraph  (b)  the  words 
"Phase  n  unit"  and  adding  in  their 
place  the  words  "affected  unit  (except 
for  an  opt-in  source)". 

17.  Section  72.32  is  amended  by 
revising  paragraphs  (b)  and  (c)  and 
adding  paragraph  (d)  to  read  as  follows: 


172.32    PaqnHappllcMionshMd 
binding  allia  of  pannH  appilGalion. 


(b)  Prior  to  the  date  on  which  an  Add 
Rain  permit  is  issued  or  denied,  an 
affected  unit  governed  by  and  operated 
in  accordance  with  the  terms  and 
requirements  of  a  timely  and  complete 
Acid  Rain  permit  application  shall  be 
deemed  to  be  operating  in  compliance 
with  the  Add  Rain  Pr^ram. 

(c)  A  complete  Add  Rain  permit 
application  shall  be  binding  on  the 
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owners  and  operators  and  the 
designated  representative  of  the  affected 
source  and  the  affected  units  covered  by 
the  permit  application  and  shall  be 
enforceable  as  an  Acid  Rain  permit  from 
the  date  of  submission  of  the  permit 
application  until  the  issuance  or  denial 
of  an  Acid  Rain  permit  covering  the 
units. 

(d)  If  agency  action  concerning  a 
permit  is  appealed  under  part  78  of  this 
chapter,  issuance  or  denial  of  the  permit 
shall  occur  when  the  Administratis 
takes  final  agency  action  subject  to 
judidal  review. 

18.  Section  72.33  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (bX3)  to-read  as  follows: 

(72.83    MenWIceiion  ddlapelch  syslatn. 

•        •        •        •        • 

(b)-  •  • 

(3)  *  *  *  A  designated  representative 
may  request,  and  the  Administrator  may 
grant  at  his  or  her  discretion,  an 
exemption  allowing  the  submission  of 
an  identification  of  dispatch  system 
after  the  otherwise  applicable  deadline 
for  such  submission. 


§72.40   lAmandadJ 

19.  Section  72.40  is  amended  bw: 

a.  Removing  from  paragraph  (a)(2)  the 
w(Hds  "applicable  limitation 
established  by  regulations  implementing 
section  407  of  the  Act"  and  adding,  in 
their  place,  the  words  '.'applicable 
emission  limitation  under  §§  76.5,  76.6, 
or  76.7  of  this  chapter"; 

b.  Removing  from  paragraph  (aM2)  the 
words  "section  407  of  the  Act  and  the 
regulations  implementing  section  407" 
and  adding,  in  their  place,  the  words 
"part  76  of  this  chapter"; 

c.  removing  from  paragraph  (b)(1)  the 
words  "an  NOx  averaging  plan 
contained  in  part  76  of  this  chapter" 
and  adding,  in  their  place,  the  words  "a 
NOx  averaging  plan  under  §  76.11  of 
this  chapter";  and 

d.  Removing  from  paragraphs  (c) 
introductory  text,  (c)(1).  and  (d)(1)  the 
words  "regulations  implementing 
section  407  of  the  Act"  and  adding,  in 
their  place,  the  words  "part  76  of  this 
chapter". 

172.41    [Amended] 

20.  Section  72.41  is  amended  by:      ^ 
removing  from  paragraph  (b)(3)  the 
words  "90  days"  and  adding,  in  their 
place,  the  words  "6  months  (or  90  days 
if  submitted  in  accordance  with 

§  72.82)";  and  removing  from  paragraph 
(e)(l)(ii)  the  words  "section  407  of  the 
Act  and  regidations  implementing 
section  407  of  the  Ad"  and  adding,  in 
their  place,  the  words  "part  76  of  this 
chapter". 


172.43    [Amended] 

21.  Section  72.43  is  amended  by: 
removing  fit>m  paragraph  (bH2)(iii)(B) 
the  words  "under  S  72.92"  and  adding, 
in  their  place,  the  words  "tmder 

§  72.91(b)";  removing  from  paragraph 
(b)(4)  the  words  "90  days"  and  adding, 
in  their  place,  the  words  "6  months  (or 
90  days  if  submitted  in  accordance  with 
§  72.82  or  §  72.83)";  and  removing  from 
paragraph  (f)(l)(i)  the  words  "section 
407  of  the  Ad  and  regulations 
implementing  section  407  of  the  Ad" 
and  adding,  in  their  place,  the  words 
"part  76  of  this  chapter". 

f72>4   [Amended] 

22.  Section  72.44  is  amended  by: 

a.  Removing  from  paragraphs  (g)(l)(i) 
and  (2)  the  words  "proposed  permit 
revision"  and  adding,  in  their  place,  the 
words  "requested  permit  modification"; 

b.  Adding  between  the  first  and 
second  sentences  of  paragraphs  (g)(lMi) 
and  (2)  the  words  "If  the  Administrator 
is  not  the  permitting  authority,  a  copy 
of  the  requested  permit  modification 
shaU  be  submitted  to  the 
Administrator."; 

c.  Removing  bom  paragraph  (g)(2)(iii) 
the  words  "December  21"  and  adding, 
in  their  place,  the  words  "December 
31";  and 

d.  Removing  horn  paragraph  (h)(l)(ii) 
the  words  "section  407  of  the  Ad  and 
regulations  implementing  section  407  of 
the  Ad"  and  adding,  in  their  place,  the 
words  "part  76  of  this  chapter". 

§72.51    [Amendeiq 

23.  Section  72.51  is  amended  by: 
removing  the  words  "parts  73,  75.  77, 
and  78  of  this  chapter,  and  regulations 
implementing  section  407  of  the  Act" 
and  adding,  in  their  place,  the  words 
"parts  73,  74,  75,  76,  77.  and  78  of  this 
chapter";  and  removing  the  words  "of 
this  part". 

24.  Section  72.60  is  revised  to  read  as 
follows: 

§72.60   QenerH. 

(a)  Scope.  This  subpart  and  parts  74, 
76,  and  78  of  this  chapter  contain  the 
procedures  for  federal  issuance  of  Acid 
Rain  permits  for  Phase  1  of  the  Add 
Rain  Program  and  Phase  II  for  sources 
for  which  the  Administrator  is  the 
.permitting  authority  under  §  72.74. 

(1)  Notwithstanding  the  provisions  of 
part  71  of  this  chapter,  the  provisions  of 
subparts  C,  D,  E,  F,  and  H  of  this  part 
and  of  parts  74,  76,  and  78  of  this 
chapter  shall  govern  the  following 
requirements  for  Acid  Rain  permit 
applications  and  permits:  submission, 
content,  and  effad  of  permit 
applications;  content  and  requirements 
of  compliance  plans  and  compliance 


options;  content  of  permits  and  permit 
shield;  procedures  for  determining 
completeness  of  permit  applications; 
issuance  of  draft  permits;  administrative 
record;  public  notice  and  comment  and 
public  hearings  on  draft  permits; 
response  to  comments  on  draft  permits; 
issuaace  and  effectiveness  of  permits; 
permit  revisions;  and  administrative 
appeal  procedures.  The  provisions  of 
part  71  of  this  chapter  concerning 
Indian  tribes,  delegation  of  a  part  71 
program,  afCeded  State  review  of  draft 
permits,  and  public  petitions  to  reopen 
a  permit  for  cause  shall  apply  to  Acid 
Rain  permit  applications  and  permits. 

(2)  The  procedures  in  this  subpart  do 
not  apply  to  the  issuance  of  Add  Rain 
permits  by  State  permitting  authorities 
with  operating  permit  programs 
approved  under  part  70  of  this  chapter, 
except  as  expressly  provided  in  subpart 
G  of  this  part. 

(b)  Permit  Decision  Deadlines.  Except 
as  provided  in  §  72.74(c)(lKi).  the 
Administrator  will  issue  or  deny  an 
Add  Rain  permit  undw  §  72.69(e) 
Mdthin  6  months  of  receipt  of  a  complete 
Add  Rain  permit  application  submitted 
for  a  unit,  in  accorduice  with  §  72.21.  at 
the  U.S.  EPA  Regional  Office  for  the 
Rf«ion  in  which  the  source  is  located. 

^)  Use  of  Direct  Final  Procedures. 
The  Administrator  may,  in  his  or  her 
discretion,  issue,  as  single  document,  a 
draft  Acid  Rain  permit  in  accordance 
with  §  72.62  and  an  Add  Rain  pennit  in 
final  form  and  may  provide  public 
notice  of  the  opportimity  for  public 
comment  on  the  draft  Add  Rain  permit 
in  accordance  with  S  72.65.  The 
Administrator  may  provide  that,  if  no 
significant,  adverse  comment  on  the 
draft  Acid  Rain  pennit  is  timely 
submitted,  the  Add  Rain  permit  will  be 
deemed  to  be  issued  on  a  specified  date 
without  further  notice  and,  if  such 
significant,  adverse  comment  is  timely 
submitted,  an  Acid  Rain  permit  or 
denial  of  an  Acid  Rain  permit  will  be 
issued  in  accordance  with  §  72.69.  Any 
notice  provided  imder  this  paragraph  (c) 
will  include  a  description  of  the 
procedure  in  the  prior  sentence. 

25.  Section  72.61  is  amended  by 
revising  paragraphs  (a)  and  (bK2Mi)  and 
adding  paragraph  (b)(3)  to  read  as 
follotvs: 


§72.61 

(a)  Determination  of  Completeness. 
The  Administrator  wUl  determine 
whether  the  Add  Rain  permit 
application  is  complete  within  60  days 
of  receipt  by  the  U.S.  EPA  Regional 
Office  for  the  Region  in  which  the 
source  is  located.  The  pennit 
application  shall  be  deemed  to  be 
complete  if  the  Administrator  feils  to 
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notify  the  designated  representative  to 
tlie  coatiary  within  60  days  of  receipt 

(b)*  •  * 

(2Mi)  Within  a  reasonable  period 
determined  by  the  Administrator,  the 
designated  representative  shall  submit 
the  information  required  under 
paragraph  (bKl)  of  this  section,     a 

(3)  Any  designated  representative 
who  Calls  to  submit  any  relevant 
information  or  who  has  submitted 
incorrect  information  in  a  permit 
application  shall,  upon  becoming  aware 
of  such  fiulure  or  incorrect  submittal, 
promptly  submit  such  supplementary 
information  or  corrected  information  to 
the  Administrator. 

26.  Section  72.65  is  amended  by 
revising  paragraphs  (b)(l)(ii).  (b)(lMiii)> 
and  (bX2)  and  by  removing  paragraph 
(bXlMiv)  to  read  as  follows: 

172.66    PubNenoMoaofopportunWaaof 


(b)*  •  • 

(1)  '  •  • 

(ii)  The  ab  pollution  control  agencies 
of  affocted  States;  and 
(iii)  Any  interested  person. 

(2)  Giving  notice  by  publication  in  the 
Federal  Ra^ater  and  in  a  newspaper  of 
general  circulation  in  the  area  where  the 
source  covered  by  the  Acid  Rain  permit 
application  is  located  or  in  a  State 
publication  designed  to  give  general 
public  notice.  Notwithstanding  the  prior 
sentence,  if  a  draft  permit  requires  the 
affected  Quits  at  a  source  to  comply  with 
§  72.9(c)(1)  and  to  meet  any  applicable 
emission  limitation  for  NOx  under 
S§76.5,  76.6.  76.7.  76.8.  or  76.11  of  this 
chapter  and  does  not  include  for  any 
unit  a  compliance  option  under  §  72.44, 
part  74  of  this  chapter,  or  §  76.10  of  this 
chapter,  the  Administrator  may,  in  his 
or  her  discretion,  provide  notice  of  the 
draft  permit  by  Fedaral  Regiater 
publication  and  may  omit  notice  by 
newspaper  or  State  publication. 

27.  Section  72.69  is  amending  by 
revising  paragraph  (a)  to  read  as  follows: 


f7Z66 


(a)  After  the  close  of  the  public 
comment  period,  the  Administrator  will 
issue  or  deny  an  Acid  Rain  permit  The 
Administrator  will  serve  a  copy  of  any 
Acid  Rain  permit  and  the  response  to 
comments  on  the  designated 
rapcaaantative  for  the  source  covered  by 
the  isaaance  or  denial  and  serve  written 
notice  of  the  issuance  or  denial  on  the 
air  pollution  control  agencies  of  afiiacted 
States  and  any  interested  person.  The 


Administrator  will  also  give  natice  in 
the  Federal  Kegiater. 

•        •        •        •        • 

28.  Section  72.70  is  reviaed  to  read  as 
follows: 

§  72.70    IMalkMtaMp  to  IMa  V  opava^ng 


(a)  Scope.  This  subpart  sets  finth 
criteria  for  approval  of  State  operating 
permit  programs  and  acceptance  of  State 
Acid  Rain  programs,  the  procedure  for 
including  State  Acid  Rain  programs  in 

a  title  V  operating  permit  program,  and 
the  requirements  with  which  State 
permitting  authorities  with  accepted 
programs  shall  comply,  and  with  which 
the  Administrator  will  comply  in  the 
absence  of  an  accepted  State  program,  to 
issue  Phase  U  Acid  Rain  permits. 

(b)  Relationship  to  opemting  permit 
program.  Each  State  permitting 
authority  with  an  affected  source  shall 
act  in  accordance  with  this  part  and 
parts  70,  74.  76,  and  78  of  this  chapter 
for  the  purpose  of  incorporating  Acid 
Rain  Program  requirements  into  each 
affected  source's  operating  permit  or  for 
issuing  exemptions  under  §  72.14.  To 
the  extent  that  this  part  or  part  74,  76, 
or  78  of  this  chapter  is  inconsistent  with 
the  requirements  of  part  70  of  this 
chapter,  this  part  and  parts  74,  76,  and 
78  of  this  chapter  shall  take  precedence 
and  shall  govern  the  issuance,  denial, 
revision,  reopening.  renoMral,  and 
appeal  of  the  Acid  Rain  portion  of  an 
operating  permit 

29.  Section  72.71  is  reviaed  to  read  as 
follows: 

§  72.71    Accaptanca  of  Siiia  Add  Raki 


(a)  Each  State  shall  submit,  to  the 
Administrator  for  review  and 
acceptance,  a  State  Acid  Rain  program 
meeting  the  requirements  of  §$  72.72 
and  72.73. 

(b)  The  Administrator  will  review 
each  State  Acid  Rain  program  or  portion 
of  a  State  Acid  Rain  program  and 
accept,  by  notice  in  the  Faderal 
Regiatwr,  all  or  a  portion  of  such 
program  to  the  extent  that  it  meets  the 
requirements  of  §§  72.72  and  72.73.  At 
his  or  her  discretion,  the  Administrator 
may  accept,  with  conditions  and  hf 
notice  in  the  Federal  Regiatar,  all  or  a 
portion  of  such  program  despite  the 
tailure  to  meet  requirements  of  §§  72.72 
and  72.73.  On  the  later  of  the  date  of 
publication  of  such  notice  in  the 
Federal  Ragiater  or  the  date  on  which 
the  State  operating  permit  program  is 
approved  under  part  70  of  this  chapter, 
the  State  Acid  Rain  program  accepted 
by  the  Administrator  will  become  a 
portion  of  the  approved  State  operating 
permit  program.  Before  accepting  or 


rejecting  all  or  a  portion  of  a  State  Add 
Rain  Program,  the  Administrator  will 
provide  notice  and  opportunity  for 
public  comment  on  such  acceptance  or 
rejection. 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  the  Administrator 
will  issue  all  Acid  Rain  permits  for 
Phase  I.  The  Administrator  reserves  the 
right  to  delegate  the  remaining 
administration  and  enforcement  of  Acid 
Rain  permits  for  Phase  I  to  approved 
State  operating  permit  programs. 

(2)  The  State  permitting  authority  will 
issue  an  opt-in  permit  for  a  combustion 
or  process  source  subject  to  its 
jurisdiction  if,  on  the  date  on  which  the 
combustion  or  process  source  submits 
an  opt-in  permit  application,  the  State 
permitting  authority  has  opt-in 
regulations  accepted  under  paragraph 
(b)  of  this  section  and  an  approved 
operating  permits  program  under  part 
70  of  this  chapter. 

30.  Section  72.72  is  amended  by: 

a.  Removing  paragraphs  (bXlKiKC). 
(bKl)(vii).  (b)(l)(viii),  (bXlMxi). 
(bXlXxiii),  (b)(5)(vii),  (bM7),  and  (bX8): 

b.  Removing  the  last  sentence  of 
paragraph  (bXSXv); 

c.  Redesignating  paragraphs  (bXl)(ix) 
and  (x)  as  paragraphs  (b)(lXvii)  and 
(viii)  respectively; 

d.  Redesignating  paragraph  (bXlXxii) 
as  paragraph  (bXlHix); 

e.  Redesignating  paragraph  (b)(lXxiv) 
as  paragraph  fb)(l)(x); 

f.  Removing  and  reserving  paragraph 
(bX5)(ii);  and 

g.  Revising  the  heading,  the 
introductory  text,  and  paragraphs  (b) 
introductory  text,  (bXlXii).  (bXlXiii). 
(bXlXiv).  (bXlXv).  (bXlXvi).  the  firat 
sentence  of  (b)(5)(i),  (bXSXvi).  and  (bX6) 
to  read  as  follows: 

§  72.72   Crtlarfa  for  Stale  oparaUng  parmR 


A  State  operating  permit  program 
(including  a  State  Acid  Rain  program) 
shall  meet  the  following  critnia.  Any 
aspect  of  a  State  operating  permits 
program  or  any  implementation  of  a 
State  operating  permit  program  that  Calls 
to  meet  these  criteria  shall  be  grounds 
for  nonacceptance  or  withdrawal  of  all 
or  part  of  the  Acid  Rain  portion  of  an 
approved  State  operating  permit 
^program  by  the  Administrator  or  for 
disapproval  or  withdrawal  of  approval 
of  the  State  operating  permit  program  by 
the  Administrator. 
*        •        •        •        • 

(b)  The  State  operating  permit 
program  shall  require  the  following 
provisions,  which  are  adopted  to  the 
extent  that  this  paragraph  (b)  is 
incorporated  by  refuence  or  is 
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otherwise  included  in  the  State 
operating  permit  program. 

(!)•  •   ' 

(ii)  Draft  Pamit  (A)  The  State 
permitting  authority  shall  prepare  the 
draft  Add  Rain  permit  in  accordance 
with  subpart  E  of  this  part  and  part  76 
of  this  chapter  or,  for  a  combustion  or 
process  source,  with  subpart  B  of  part 
74  of  this  chapter,  or  deny  a  draft  Add 
Rain  permit. 

(B)  Prior  to  issuance  of  a  draft  permit 
for  a  combustion  or  process  source,  the 
State  permitting  authority  shall  provide 
the  designated  representative  of  a 
combustion  or  process  source  an 
opportimity  to  confirm  its  intmtion  to 
opt-in.  in  accordance  with  §  74.14  of 
this  chapter. 

(iii)  Fiiblic  Notice  and  Comment 
Period.  Public  notice  of  the  issuance  or 
denial  of  the  draft  Acid  Rain  permit  and 
the  opportunity  to  comment  and  request 
a  public  hearing  shall  be  given  by 
publication  in  a  newspaper  of  general 
circulation  in  the  area  where  the  source 
is  located  or  in  a  State  publication 
designed  to  give  general  public  notice. 
Notwithstanding  the  prior  sentence,  if  a 
draft  permit  requires  the  affected  units 
at  a  source  to  comply  with  §  72.9(c)(1) 
and  to  meet  any  applicable  emission 
limitation  for  NOx  under  §§  76.5.  76.6. 
76.7, 76.8,  or  76.11  of  this  chapter  and 
does  not  include  for  any  luiit  a 
compliance  option  under  §  72.44.  part 
74  of  this  chapter,  or  §  76.10  of  this 
chapter,  the  State  permitting  authority 
may.  in  its  discretion,  provide  notice  by 
serving  notice  on  persons  entitled  to 
receive  a  written  notice  and  may  omit 
notice  by  newspaper  or  State 
publication. 

(iv)  Proposed  permit  The  State 
permitting  authority  shall  incorporate 
all  changes  necessary  and  issue  a 
proposed  Add  Rain  permit  in 
accordance  with  subpart  E  of  this  part 
and  part  76  of  this  chapter  or.  for  a 
combiistion  or  process  source,  with 
subpart  B  of  part  74  of  this  chapter,  or 
deny  a  proposed  Acid  Rain  permit 

(v)  Direct  proposed  procedures.  The 
State  permitting  authority  may.  in  its 
discretion,  issue,  as  a  single  doctunent. 
a  draft  Add  Rain  fiermit  in  accordance 
with  paragraph  (b)(l)(ii)  of  this  section 
and  a  proporad  Add  Rain  permit  and 
may  provide  public  notice  of  the 
opportunity  for  public  comment  on  the 
draft  Add  Rain  permit  in  accordance 
with  paragraph  (bXlXiii)  of  this  section. 
The  State  permitting  authority  may 
provide  that,  if  no  significant,  adverse 
comment  on  the  draft  Acid  Rain  permit 
is  timely  submitted,  the  proposed  Acid 
Rain  permit  will  be  deemed  to  be  issued 
on  a  specified  date  witlkout  further 
notice  and.  if  such  significant,  adveiae 


comment  is  timely  submitted,  a 
proposed  Acid  R^n  permit  or  denial  of 
a  proposed  Add  Rain  permit  will  be 
issued  in  accordance  with  paragraph 
(b)(l)(iv)  of  this  section.  Any  notice 
provided  under  this  paragraph  (bXlXv) 
shall  include  a  description  of  the 
procedure  in  the  prior  sentence. 

(vi)  Acid  Rain  Pamit  Issuance. 
Following  the  Administrator's  review  of 
the  proposed  Acid  Rain  permit,  the 
State  permitting  authority  shall  at, 
under  part  70  of  this  chapter,  the 
Administrator  will,  incorporate  any 
required  changes  and  issue  or  deny  the 
Add  Rain  pomit  in  accordance  virith 
subpart  E  of  this  part  and  part  76  of  this 
chapter  or,  for  a  combustion  or  process 
source,  with  subpart  B  of  part  74  of  this 
chaptn. 

•  •        •        •        • 

(5)*  *  *(i)  Appeals  of  the  Add  Rain 
portion  of  an  operating  permit  issued  by 
the  State  permitting  authority  that  do 
not  challenge  or  involve  decisions  or 
actions  of  the  Administrator  under  this 
part  or  part  73.  74.  75.  76,  77,  or  78  of 
this  chapter  shall  be  conduded 
according  to  procedures  established  by 
the  State  in  accordance  with  part  70  of 
'this chapter.  •  •  • 

•  •        •        •        • 

(vi)  A  fiulure  of  the  State  permitting 
authority  to  issue  an  Add  Rain  pomit 
in  accordance  with  §  72.73(bXl)  or.  with 
regard  to  combustion  or  process  sources. 
§  74.14(bX6)  of  this  chapter  shall  be 
ground  for  filing  an  appiaal. 

(6)  Industrial  Utility-Unite  Exemption. 
The  State  pennitting  authority  shall  ad 
in  accordance  with  §  72.14  on  any 
petition  for  exemption  from 
requirements  of  the  Acid  Rain  Program. 

31.  Section  72.73  is  revised  to  read  as 
follows: 


§72.73   SMaiaauaneaofl 

(a)  State  Permit  Issuance.  (1)  A  State 
that  is  authorized  to  administer  and 
enforce  an  operating  permit  program 
under  part  70  of  this  chapter  and  that  ^ 
has  a  State  Add  Rain  program  accepted 
by  the  Administrator  under  §  72.71  shall 
be  responsible  for  administering  and 
enforcing  Add  Rain  permits  effective  in 
Phase  n  for  all  affected  sources: 

(i)  That  are  located  in  the  geographic 
area  covered  by  the  operating  permits 
program;  and 

(ii)  To  the  extent  that  the  accepted 
State  Add  Rain  program  is  applicable. 

(2)  In  administering  and  enforcing 
Add  Rain  permits,  the  State  pwmitting 
authority  shall  comply  with  the 
procedures  for  issuance,  revision, 
renewal,  and  appeel  of  Add  Rain 
permits  under  this  subpart 

(b)  Permit  IssuaiKX  Deadline.  (1)  A 
State,  to  the  extant  that  it  is  responsible 


under  paragraph  (a)  of  this  section  as  of 
December  31. 1997  (or  such  later  date  as 
the  Administrator  may  establish)  for 
administering  and  enforcing  Add  Rain 
permits,  shall: 

(i)  On  or  before  December  31, 1997, 
issue  an  Add  Rain  permit  for  Phase  II 
covering  the  afiiacted  units  (other  than 
opt-in  sources)  at  each  source  in  the 
geographic  area  for  which  the  program 
is  approved;  provided  that  the 
designated  representative  of  the  soiuoe 
submitted  a  timely  and  complete  Add 
Rain  permit  application  in  accordance 
with  §72.21. 

(ii)  On  or  befaie  January  1, 1999,  far 
each  unit  subjed  to  an  Add  Rain  NOx 
emissions  limitation,  amend  the  Acid 
Rain  permit  under  §  72.83  and  add  any 
NOx  eariy  election  plan  that  was 
approved  by  the  Administrator  under 
§  76.8  of  th^  ch^ter  and  has  not  been 
tnminated  and  reopen  the  Acid  Rain 
permit  and  add  any  other  Acid  Rain 
Program  nitrogen  oxides  requirementr, 
provided  that  the  designated 
representative  of  the  affected  source 
submitted  a  timely  and  complete  Acid 
Rain  permit  application  for  nitrogen 
oxides  in  accordance  with  §  72.21. 

(2)  Each  Add  Rain  permit  issued  in 
accordance  with  this  section  shall  have 
a  term  of  5  years  commencing  on  its 
effective  date;  provided  that,  at  the 
discretion  of  the  permitting  authority, 
the  first  Add  Rain  permit  for  Phase  II 
issued  to  a  source  may  have  a  term  of 
less  than  5  yean  where  necessary  to 
coordinate  the  term  of  such  permit  with 
the  term  of  an  operating  permit  to  be 
issued  to  the  source  under  a  State 
operating  permit  program.  Each  Add 
Rain  permit  issued  in  accordance  with 
paragraph  (bXl)  of  this  section  shall 
take  efied  by  the  later  of  January  1, 
2000,  or,  where  the  permit  governs  a 
unit  under  §  72.6(a)(3)  of  this  part,  the 
deadline  for  monitor  certification  under 
part  75  of  this  chapter. 

32.  Section  72.74  is  revised  to  read  as 
follows: 


S  72.74 


(aXl)  The  Administrator  will  be 
responsible  for  administering  and 
enforcing  Add  Rain  permits  for  Pbaae  D 
for  any  affected  sources  to  the  extent 
that  a  State  pennitting  authority  is  not 
responsible,  as  of  January  1, 1997  or 
sudi  later  date  as  the  Administrator  may 
establish,  for  administering  and 
enforcing  Add  Rain  permits  for  such 
sources  under  §  72.73(a). 

(2)  After  and  to  the  extent  the  State 
permitting  authority  becomes 
responsible  for  administering  and 
enforcing  Add  Rain  permits  under 
§  72.73(a),  the  Administrator  will 
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suspend  federal  administration  of  Acid 
Rain  permits  for  Phase  D  for  sources  and 
units  to  the  extent  that  they  are  subject 
to  the  accepted  State  Acid  Rain 
program,  except  as  provided  in 
paragraph  (b)(4)  of  this  section. 
(b)(1)  The  Administrator  will 
administer  and  enforce  Acid  Rain 
permits  effective  in  Phase  II  for  sources 
and  units  during  any  period  that  the 
Administrator  is  administering  and 
enforcing  an  operating  permit  program 
under  part  71  of  this  chapter  for  the 
geographic  area  in  which  the  sources 
and  units  are  located. 

(2)  The  Administrator  will  administer 
and  enforce  Acid  Rain  permits  effiactive 
in  Phase  n  for  sources  and  units 
otherwise  subject  to  a  State  Acid  Rain 
program  under  §  72.73(a)  if: 

(i)  The  Administrator  determines  that 
the  State  permitting  authority  is  not 
adequately  administering  or  enforcing 
all  or  a  portion  of  the  State  Acid  Rain 
program,  notifies  the  State  permitting 
authority  of  such  determination  and  the 
reasons  therefore,  and  publishes  such 
notice  in  the  Federal  Register; 

(ii)  The  State  permitting  authority 
fails  either  to  correct  the  deficiencies 
within  a  reasonable  period  (established 
by  the  Administrator  in  the  notice  under 
paragraph  (b)(2)(i)  of  this  section)  after 
issuance  of  the  notice  or  to  take 
significant  action  to  assure  adequate 
administration  and  enforcement  of  the 
program  within  a  reasonable  period 
(established  by  the  Administrator  in  the 
notice)  after  issuance  of  the  notice:  and 

(iii)  The  Administrator  publishes  in 
the  Federal  Register  a  notice  that  he  or 
•he  will  administer  and  enforce  Acid 
Rain  permits  effective  in  Phase  n  for 
sources  and  units  subject  to  the  State 
Acid  Rain  program  or  a  portion  of  the 
program.  Tbe  efiiactive  date  of  such 
notice  shall  be  a  reasonable  period 
(established  by  the  Administrator  in  the 
notice)  after  the  issuance  of  the  notice. 

(3)  When  the  Administrator 
administers  and  enforces  Acid  Rain 
permits  under  paragraph  (b)(1)  or  (b)(2) 
of  this  section,  the  Administrator  will 
administer  and  enforce  each  Acid  Rain 
permit  issued  under  the  State  Acid  Rain 
program  or  portion  of  the  program  until, 
and  except  to  the  extent  that,  the  permit 
is  replaced  by  a  permit  issued  under 
this  section.  After  the  later  of  the  date 
{or  publication  of  a  notice  in  the  Federal 
Re^ater  that  the  State  operating  permit 
program  is  currently  approved  by  the 
Administrator  or  that  the  State  Acid 
Rain  program  or  portion  of  the  program 
is  currently  accepted  by  the 
Administrator,  the  Administrator  will 
suspend  federal  administration  of  Acid 
Rain  permits  efiiective  in  Phase  II  for 
sources  and  units  to  the  extent  that  they 


are  subject  to  the  State  Acid  Rain 
program  or  portion  of  the  program, 
except  as  provided  in  paragraph  (b)(4)  of 
this  section. 

(4)  After  the  State  permitting 
authority  becomes  responsible  for 
administering  and  enforcing  Acid  Rain 
permits  effective  in  Phase  II  under 
§  72.73(a).  the  Administrator  will 
continue  to  administer  and  enforce  each 
Acid  Rain  permit  issued  under 
paragraph  (a)(1).  (b)(1).  or  (b)(2)  of  this 
section  until,  and  except  to  the  extent 
that,  the  permit  is  replaced  by  a  permit 
issued  under  the  State  Acid  Rain 
program.  The  State  permitting  authority 
may  replace  an  Acid  Rain  permit  issued 
imder  paragraph  (a)(1),  (b)(1),  or  (b)(2)  of 
this  section  by  issuing  a  permit  under 
the  State  Acid  Rain  program  by  the 
expiration  of  the  permit  under 
paragraph  (a)(1).  (b)(1).  or  (bM2)  of  this 
section.  The  Administrator  may  retain 
jurisdiction  over  the  Acid  Rain  permits 
issued  under  paragraph  (a)(1).  (b)(1).  or 
(b)(2)  of  this  section  for  which  the 
administrative  or  judicial  review 
process  is  not  complete  and  will  address 
such  retention  of  jurisdiction  in  a  notice 
in  the  Federal  Register. 

(c)  Permit  Issuance  Deadline.  (iKi)  On 
or  before  January  1, 1998,  the 
Administrator  will  issue  an  Acid  Rain 
permit  for  Phase  II  setting  forth  the  Acid 
Rain  Program  sulfur  diosdde 
requirements  for  each  affiected  unit 
(other  than  opt-in  sources)  at  a  source 
not  under  the  jurisdiction  of  a  State 
permitting  authority  that  is  responsible, 
as  of  January  1, 1997  (or  such  later  date 
as  the  Administrator  may  establish), 
under  §  72.73(a)  of  this  section  for 
administering  and  enforcing  Acid  Rain 
permits  with  such  requirements; 
provided  that  the  designated 
representative  for  the  source  submitted 
a  timely  and  complete  Acid  Rain  permit 
application  in  accordance  with  §  72.21. 
lie  failure  by  the  Administrator  to 
issue  a  permit  in  accordance  with  this 
paragraph  shall  be  grounds  for  the  filing 
of  an  appeal  tinder  ptirt  78  of  this 
chapter. 

(ii)  Each  Add  Rain  permit  issued  in 
accordance  with  this  section  shall  have 
a  term  of  5  years  commencing  on  its 
effective  date.  Each  Acid  Rain  permit 
issued  in  accordance  with  paragraph 
(c)(lKi)  of  this  section  shall  take  effiect 
by  the  later  of  January  1,  2000  or,  where 
a  permit  governs  a  unit  under 
§  72.6(a)(3),  the  deadline  for  monitor 
certification  under  part  75  of  this 
chapter. 

(2)  Nitrogen  Oxides.  Not  later  than  6 
months  following  submission  by  the 
designated  representative  of  an  Acid 
Rain  permit  application  for  nitrogen 
oxides,  the  Administrator  will  amend 


under  §  72.83  the  Acid  Rain  permit  and 
add  any  NOx  early  election  plan  that 
was  approved  under  §  76.8  of  this 
chapter  and  has  not  been  terminated 
and  reopen  the  Acid  Rain  permit  for 
Phase  n  and  add  any  other  Acid  Rain 
Program  nitrogen  oxides  requirements 
for  each  affected  source  not  under  the 
jurisdiction  of  a  State  permitting 
authority  that  is  responsible,  as  of 
January  1, 1997  (or  such  later  date  as  the 
Administrator  may  establish),  under 
§  72.73(a)  for  issuing  Acid  Rain  permits 
with  such  requirements;  provided  that 
the  designated  representative  for  the 
source  submitted  a  timely  and  complete 
Acid  Rain  permit  application  for 
nitrogen  oxides  in  accordance  with 
§72.21. 

(d)  Permit  Issuance.  (1)  The 
Administrator  may  utilize  any  or  all  of 
the  provisions  of  subparts  E  and  F  of 
this  part  to  administer  Acid  Rain 
permits  as  authorized  imder  this  section 
or  may  adopt  by  rulemaking  portions  of 
a  State  Acid  Rain  program  in 
substitution  of  or  in  addition  to 
provisions  of  subparts  E  and  F  of  this 
part  to  administer  such  permits.  The 
provisions  of  Acid  Rain  permits  for 
Phase  I  or  Phase  n  issued  by  the 
Administrator  shall  not  be  applicable 
requirements  under  part  70  of  this 
chapter. 

(2)  The  Administrator  may  delegate 
all  or  part  of  his  or  her  responsibility, 
under  this  section,  for  administering 
and  enforcing  Phase  II  Acid  Rain 
permits  or  opt-in  permits  to  a  State. 
Such  delegation  will  be  made  consistent 
with  the  requirements  of  this  part  and 
the  provisions  governing  delegation  of  a 
part  71  program  under  part  71  of  this 
chapter. 

33.  Section  72.80  is  amended  by 
revising  paragraphs  (a),  (b).  (d).  (e),  (f). 
and  (g)  to  read  as  follows: 


(a)  This  subpart  shall  govern  revisions 
to  any  Acid  Rain  permit  issued  by  the 
Administrator  and  to  the  Acid  Rain 
portion  of  any  operating  permit  issued 
by  a  State  permitting  authority. 

(b)  Notwithstanding  the  operating 
permit  revision  procedures  specified  in 
parts  70  and  71  of  this  chapter,  the 
provisions  of  this  subpart  shall  govern 
revision  of  any  Acid  Rain  Program 
permit  provision. 

(d)  The4enns  of  the  Acid  Rain  permit 
shall  apply  while  the  permit  revision  is 
pending,  except  as  provided  in  §  72.83 
for  administrative  permit  amendments. 

(e)  The  standard  requirements  of 

§  72.9  shall  not  b»  modified  or  voided 
by  a  permit  revision. 
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(f)  Any  permit  revision  involving 
incorporation  of  a  compliance  option 
that  was  not  submitted  for  approval  and 
comment  during  the  permit  issuance 
process  or  involving  a  change  in  a 
compliance  option  that  was  previously 
submitted,  shall  meet  the  requiremente 
for  applying  for  such  compliance  option 
under  subpart  D  of  this  part  and  parts 
74  and  76  of  this  chapter. 

(g)  Any  designated  representative  who 
fails  to  submit  any  relevant  information 
or  who  has  submitted  incorrect 
information  in  a  permit  revision  shall, 
upon  becoming  aware  of  such  failtire  or 
incorrect  submittal,  promptly  submit 
such  supplementary  information  or 
corrected  information  to  the  permitting 
authority. 

34.  Section  72.81  is  amended  by: 
removing  from  paragraph  (c)(l)(ii)  the 
words  "and  §  70.7(e)(4)(ii)  of  this 
chapter";  and  revising  paragraph  (c)(2) 
to  read  as  follows: 

172.81    Permtt  modifications. 

(c)  •  •  • 

(2)  For  purposes  of  applying 
paragraph  (c)(1)  of  this  section,  a 
requested  permit  modification  shall  be 
treated  as  a  permit  application,  to  the 
extent  consistent  with  §  72.80(c)  and  (d). 

35.  Section  72.82  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

f72J2    Fast-track  modHloelione. 

(a)  If  the  Administrator  is  the 
permitting  authority,  the  designated 
representative  shall  serve  a  copy  of  the 
fast-track  modification  on  the 
Administrator  and  any  person  entitled 
to  a  written  notice  under  §  72.65(b)(l)(ii) 
and  (iii).  If  a  State  is  the  permitting 
authority,  the  designated  representative 
shall  serve  such  a  copy  on  the 
Administrator,  the  permitting  authority, 
and  any  person  entitled  to  receive  a 
written  notice  of  a  draft  permit  under 
the  approved  State  operating  permit 
program.  Within  5  business  days  of 
serving  such  copies,  the  designated 
representative  sh^  also  give  public 
notice  by  publication  in  a  newspaper  of 
general  circulation  in  the  area  where  the 
sources  are  located  or  in  a  State 
publication  designed  to  give  general 
public  notice. 
•        •        •        •        * 

(d)  Within  30  days  of  the  close  of  the 
public  comment  period  if  the 
Administrator  is  the  permitting 
authority  or  within  90  days  of  the  close 
of  the  public  comment  period  if  a  State 
is  the  permitting  authority,  the 
permitting  authority  shall  consider  the 


fast-track  modification  and  the 
comments  received  and  ^prove,  in 
whole  or  in  part  or  with  changes  or 
conditions  as  appropriate,  or  disapprove 
the  modification.  A  bst-track 
modification  shall  be  subject  to  the 
same  provisions  for  review  by  the- 
Administrator  and  afiacted  States  as  aie 
applicable  to  a  permit  modification 
under  §  72.81. 

36.  Section  72.83  is  amended  by: 
removing  from  paragraph  (a)(10)  die 
words  "regulations  implementing 
section  407  of  the  Act"  and  adding,  in 
their  place,  the  words  "part  76  of  this 
chapter";  and  revising  paragraphs 
(a)(12)  and  (b)  and  adding  paragraphs 
(a)(13),  (aKl4).  (c).  and  (d)  to  read  as 
follows: 

§  72.83   Admlnlsliallve  pennit  amendnisnL 

(a)  •  •  • 

(12)  The  addition  of  a  NOx  early 
election  plan  that  was  approved  l^  the 
Administrator  under  §  76.8  of  this 
chapter; 

(13)  The  addition  of  an  exemption  for 
which  the  requirements  have  been  met 
under  §  72.7  or  §  72.8  or  which  was 
approved  by  the  permitting  authority 
under  §72.14;  and 

(14)  Incorporation  of  changes  that  the 
Administrator  has  determined  to  be 
similar  to  those  in  paragraphs  (a)(1) 
through  (13)  of  this  section. 

(b)(1)  The  permitting  authority  will 
take  final  action  on  an  administrative 
permit  amendment  within  60  days.  or. 
for  the  addition  of  an  alteanative 
emissions  limitation  demonstration 
period,  within  90  days,  of  receipt  of  the 
requested  amendment  and  may  take 
such  action  without  providing  prior 
public  notice.  The  source  may 
implement  any  changes  in  the 
administrative  permit  amendment 
immediately  upon  submission  of  the 
requested  amendment,  provided  that  the 
requirements  of  paragra{^  (a)  of  this 
section  are  met. 

(2)  The  permitting  authority  may,  on 
its  own  motion,  make  an  administrative 
permit  amendment  imder  paragraph 
(a)(3),  (a)(4),  (aKl2),  or  (a)(13)  of  tiiis 
section  at  least  30  days  after  providing 
notice  to  the  designated  representative 
of  the  amendment  and  without 
providing  any  other  prior  public  notice. 

(c)  The  permitting  authority  will 
designate  the  permit  revision  under 
paragraph  (b)  of  this  section  as  having 
been  made  as  an  administrative  permit 
amendment  Where  a  State  is  the 
permitting  authority,  the  permitting 
authority  shall  submit  the  revised 
portion  of  the  permit  to  the 
Administrator. 

(d)  An  administrative -amendment 
shall  not  be  subject  to  the  provisions  for 


review  by  the  Administrator  and 
affected  States  applicable  to  a  permit 
modification  under  §  72.81. 

37.  Section  72.85  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

{72.B6    PefmH  reopenings. 

(a)  The  permitting  authority  shall 
reopen  an  Acid  Rain  permit  for  cause 
whenever 

(1)  Any  additional  requirement  imder 
the  Acid  Rain  Program  becomes 
applicable  to  any  affected  unit  governed 
by  thepermit; 

(2)  Tne  permitting  authority 
determines  that  the  permit  contains  a 
material  mistake  or  that  an  inaccurate 
statement  was  made  in  establishing  the 
emissions  standards  or  other  terms  or 
conditions  of  the  permit,  unless  the 
mistake  or  statement  is  corrected  in 
accordance  with  §  72.83;  or 

(3)  The  permitting  authority 
determines  that  the  permit  must  be 
revised  or  revoked  to  assure  compliance 
with  Acid  Rain  Program  requirements. 

(c)  As  provided  in  §§  72.73(bKl)  and 
72.74(cK2),  the  permitting  authority 
shall  reopen  an  Add  Rain  pennit  to 
incorporate  nitn^en  oxides 
requirements,  consistent  with  part  76  of 
this  chapter. 

38.  Section  72.91  is  amended  bv: 

a.  Removing  from  paragraph  (b)(l)(i) 
the  words  "improved  unit  measures" 
and  adding,  in  their  place,  the  words 
"improved  unit  effidency  measures"; 

b.  Removing  from  paragraph  (bMlXiii) 
introductory  text,  the  words  "all 
figures"  and  adding,  in  their  place,  the 
words  "each  figure"; 

c.  Removing  from  paragraph 
(b)(l)(iii)(B)  the  words  "measures,  and" 
and  adding,  in  their  place,  the  words 
"measures,  or"; 

d.  Removing  from  paragraph 
(bHl)(iii)(C)  the  words  "measures."  and 
adding,  in  their  place,  the  words 
"measures,  except  measures  relating  to 
generation  efficiency."; 

e.  Removing  fitim  paragraph  (bM3)  the 
words  "unit  efficiency  measures"  and 
adding,  in  their  place,  the  words 
"improved  unit  efficiency  measures"; 

f.  Removing  from  paragraph  (bH4) 
introductory  text,  the  word  "units's" 
and  adding,  in  its  place,  the  word 
"unit's"; 

g.  Removing  bom  the  formula  in 
paragraph  (b)(4)  introductory  text,  the 
word  "hear"  and  adding,  in  its  place, 
die  word  "heat"; 

h.  Removing  from  paragraph  (b)(4)(i) 
the  word  "units' "  and  adding,  in  its 
place,  the  word  "unit's";  revising 
paragraphs  (bRS).  (bX6),  and  (bM7):  and 
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i.  Adding  paragraphs  (bKl)(iv)  and 
(b)(4)(iv)  to  read  as  follows: 


172^ 


I  unH  adiuslad  utilization. 


(b)«  •  * 

(iv)  The  sum  of  the  verified 
reductions  in  a  unit's  heat  input  from  all 
measures  implemented  at  the  tmit  to 
reduce  the  unit's  heat  ratt  ^whether  the 
measures  are  treated  as  supply-side 
measures  or  improved  unit  efficiency 
measures)  shall  not  exceed  the 
generation  (in  kwh)  attributed  to  the 
unit  for  the  calendar  year  times  the 
difference  between  the  unit's  heat  rate 
for  1987  and  the  unit's  heat  rate  for  the 
calendar  year. 
•        •        •        *        • 

(4)*   •   • 

(iv)  The  allowances  credited  shall  not 
exceed  the  total  number  of  allowances 
deducted  from  the  unit's  compliance 
subaccount  for  the  calendar  year  in 
accordance  with  §§  72.92(a)  and  (c)  and 
73.35(b)  of  this  chapter. 

(5)  If  the  total,  included  in  the 
confirmation  report,  of  the  amount  of 
verified  reduction  in  the  unit's  heat 
input  for  energy  conservation  and 
improved  unit  efficiency  measiires  is 
less  than  the  total  estimated  in  the  unit's 
annual  compliance  certification  report 
for  such  measures  for  the  calendar  year, 
then  the  designated  representative  shall 
include  in  the  confirmation  report  the 
number  of  allowances  to  be  deducted 
from  the  luiit's  compliance  subaccount 
calculated  in  accordance  with  this 
paragraph  {b)(5). 

(i)  If  any  allowances  were  deducted 
from  the  imit's  compliance  subaccoimt 
for  the  calendar  year  in  accordance  with 
§§  72.92(a)  and  (c)  and  73.35(b)  of  this 
chapter,  then  the  number  of  allowances 
to  be  deducted  imder  paragraph  (bX5)  of 
this  section  equals  the  absolute  value  of 
the  result  of  the  formula  for  allowances 
credited  under  paragraph  (b)(4)  of  this 
section  (excluding  paragraph  (bM4Kiv) 
of  this  section). 

(ii)  If  no  allowances  were  deducted 
from  the  unit's  compliance  subaccount 
for  the  calendar  year  in  accordance  with 
§§  72.92(a)  and  (c)  and  73.35(b)  of  this 
chapter 

(A)  The  designated  representative 
shall  recalculate  the  unit's  adjusted 
utilization  in  accordance  with 
paragraph  (a)  of  this  section,  replacing 
the  amounts  for  reduction  from  energy 
conservation  and  reduction  fitim 
improved  unit  efficiency  by  the  amount 
for  verified  heat  input  reduction. 
"Verified  heat  input  reduction"  is  the 
total  of  the  amounts  of  verified 
reduction  in  the  unit's  heat  input  (in 
mmBtu)  bom  energy  conservation  and 


improved  unit  efficiency  measures 
included  in  the  confirmation  report 

(B)  After  recalculating  the  adjusted 
utilization  under  paragraph  (b)(5)(ii)(A) 
of  this  section  for  all  Phase  I  units  that 
are  in  the  unit's  dispatch  system  and  to 
which  paragraph  (b)(5)  of  this  section  is 
applic^le.  the  designated 
representative  shall  calculate  the 
number  of  allowances  to  be  surrendered 
in  accordance  with  §  72.92(c)(2)  using 
the  recalculated  adjusted  utilizations  of 
such  Phase  I  imits. 

(C)  The  allowances  to  be  deducted 
under  paragraph  (b)(5)  of  this  section 
shall  equal  the  amount  under  paragraph 
(b)(5)(ii)(B)  of  this  section,  provided  that 
if  the  amount  calculated  under  this 
paragraph  (b)(5)(ii)(C)  is  eqiud  to  or  less 
than  zero,  then  the  amount  of 
allowances  to  be  deducted  is  zero. 

(6)  The  Administrator  will  determine 
the  amount  of  allowances  that  would 
have  been  included  in  the  unit's 
compliance  subaccount  and  the  amount 
of  excess  emissions  of  sulfur  dioxide 
that  would  have  resulted  if  the 
deductions  made  under  §  73.35(b)  of 
this  chapter  had  been  based  on  the 
verified,  rather  than  the  estimated, 
reduction  in  the  unit's  heat  input  from 
energy  conservation  and  improved  unit 
efficiency  measures. 

(7)  The  Administrator  will  determine 
whether  the  amount  of  excess  emissions 
of  sulfur  dioxi(}e  imder  paragraph  (b)(6) 
of  this  section  differs  frtim  the  amount 
of  excess  emissions  determined  under 

§  73.35(b)  of  this  chapter  based  on  the 
annual  compliance  certification  report. 
If  the  amounts  differ,  the  Administrator 
will  determine:  The  number  of 
allowances  that  should  be  deducted  to 
offset  any  increase  in  excess  ^missions 
or  returned  to  account  for  any  decrease 
in  excess  emissions;  and  the  amount  of 
excess  emissions  penalty  (excluding 
interest)  that  should  be  paid  or  returned 
to  accoimt  for  the  change  in  excess 
emissions.  The  Administrator  will 
deduct  inunediately  from  the  unit's 
compliance  subaccount  the  amount  of 
allowances  that  he  or  she  determines  is 
necessary  to  ofbet  any  increase  in 
excess  emissions  or  will  return 
inunediately  to  the  unit's  compliance 
subaccount  the  amount  of  allowances 
that  he  or  she  determines  is  necessary 
to  account  for  any  decrease  in  excess 
emissions.  The  designated 
representative  may  identify  the  sui  ial 
numbers  of  the  allowances  to  be 
deducted  or  retiuned.  In  the  absence  of 
such  identification,  the  deduction  will 
be  on  a  first-in,  first-out  basis  under 
§  73.35(bX2)  of  this  chapter  and  the 


return  will  be  at  the  Administrator's 
discretion. 


39.  Section  72.95  is  amended  by 
revising  the  formula  in  the  introductory 
text  and  adding  paragraph  (d)  to  read  as 
follows: 

f  72.85    Allowrance  deduction  fonnuia. 


Total  allowances  deducted  =  Tons 
emitted  +  Allowances  surrendered  for 
underutilization  +  Allowances  deducted 
for  Phase  I  extensions  +  Allowances 
deducted  for  substitution  or 
compensating  imits 

Where: 

•        •    '   •        •        • 

(d)  "Allowances  deducted  for 
substitution  or  compensating  units"  is 
the  total  number  of  allowances 
calculated  in  accordance  with  the 
surrender  requirements  specified  under 
$  72.41(d)(3)  or  (e)(l)(ui}(B)  or 
§  72.43(d)(2). 

Pwt73— (AMENOEO] 

40.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7601  and  7651  e(  seq. 

41.  Section  73.10  is  amended  by    • 
revising  the  section  heading  and  adding 
paragraph  (b)(3)  to  read  as  foUows: 


f73.10    Initial 
)ll. 


for  phaaa  I  and 


(b) 


(3)  Notwithstanding  the  amounts  in 
Table  2  of  this  section,  the  unadjusted 
basic  allowances  for  years  2000-2009 
and  for  years  2010  and  thereafter  for 
Louisiana,  Rodemacher  2  are  20,774. 

42.  Section  73.90  is  amended  by: 
removing  frt>m  the  formula  in  paragraph 
(c)(3)  the  words  "Total  Allowances 
Requested"  and  adding,  in  their  place, 
the  words  "35,000";  removing  frt>m  the 
formula  in  paragraph  (c)(3)  the  words 
"35.000"  and  adding,  in  their  place,  the 
words  "Total  Allowances  Requested"; 
and  revising  paragraphs  (aXl),  (a)(2). 
and  (a)(3)  to  read  as  follows: 

173.90    Allownco  alloctlona  for  amoB 


(a)*  •  • 

(1)  Photocopies  of  Form  EIA-810  for 
each  month  of  calendar  years  1988 
through  1990  for  the  refinery; 

(2)  Photocopies  of  Form  EIA-810  for 
each  month  of  calendar  years  1988 
through  1990  for  each  refinery  owned  or 
controlled  by  the  refiner  that  owns  or 
controls  the  refinery  seeking 
cotification;  and 
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(3)  A  letter  certified  by  the  certifying       with  the  Department  of  Energy  for  1988 
official  that  the  submitted  photocopies        through  1990. 
are  exact  duplicates  of  those  forms  filed 


Refinery   .the lesser 
Allowances  ~      o( 


BHJJNQ  CODE 

•  *  •  •  • 

PART  74— (AMENDED] 

43.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651.  et  seq. 

174.2    [Amandod] 

44.  Section  74.2  is  amended  by 
removing  the  words  "a  written 
exemption  under  §  72.7  or  §  72.8  of  this 
chapter"  and  adding,  in  their  place,  the 
words  "an  exemption  under  §  72.7. 

§  72.8  or  §  72.14  of  this  chapter". 

PART75-{AMENDEDI 

45.  The  authority  citation  for  part  75 
is  revised  to  read  as  follows: 

Anthoitty:  42  U.S.C.  7601  and  7651,  af  seq. 

f78.e7    [Amandadl 

46.  Section  75.67  is  amended  by 
removing  and  reserving  paragraph  (a). 

PART  77— {AMENDED] 

47.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651,  et  seq. 

48.  Section  77.3  is  amended  by 
revising  paragraphs  (d)(3),(5),  and  (6)  to 
read  as  follows: 


177.3    Offset  plans  for  •» 
of  sulfur  dioxMa. 


(d)*  •  • 

(3)  At  the  designated  representative's 
option,  the  number  of  allowances  to  be 
deducted  from  the  unit's  Allowance 
Tracking  System  account  to  oCCset  the 
excess  emissions  for  the  year  for  which 
the  plan  is  submitted. 
•        •        •        •        • 

(5)  A  statement  either  that  allowances 
to  offset  the  excess  emissions  are  to  be 
deducted  immediately  frtjm  the  unit's 
compliance  subaccount  or  that  they  are 
to  be  deducted  on  a  specified  date  in  a 
subsequent  year. 

(6)  If  the  proposed  offset  plan  does 
not  propose  an  immediate  deduction  of 


ADowanoes  ^ 35.000 

R«l«»w»d     jgn^  Allowances  Requested 


or 
UOO 


allowances  under  paragraph  (d)(5)  of 
this  section,  a  demonstration  that  such 
a  deduction  will  interfere  with  electric 
reliability. 

49.  Section  77.4  is  amended  by 
revising  paragraphs  (b)(1),  (c)(2Hi). 
(f)(2)(i),  (g)(2)(i)(B),  (g)(2)(i)(C),  the  last 
two  sentences  of  (k)(l),  and  (kM2)  to 
read  as  foUows: 

f  77.4   Administrator's  action  on  proposed 


(b)  Review  of  proposed  offset  plans. 
(1)  If  the  designated  representative 
submits  a  complete  proposed  ofket  plan 
for  immediate  deduction,  bom  the 
unit's  compliance  subaccount,  of 
allowances  required  to  oSael  excess 
emissions  of  sulfur  dioxide,  the 
Administrator  will  approve  the 
proposed  offset  plan  without  further 
review  and  will  serve  written  notice  of 
any  approval  on  the  designated 
representative.  The  Administrator  will 
also  give  notice  of  any  approval  in  the 
Federal  Register.  The  plans  wiU  be 
incorporated  in  the  unit's  Acid  Rain 
permit  in  accordance  with  §  72.84  of 
this  chapter  (automatic  permit 
amendment)  and  will  not  be  subject'to 
the  requirements  of  paragraphs  (d) 
through  (k)  of  this  section. 

(c)*  •  * 

(2)(i)  The  designated  representative 
shall  submit  the  information  required 
under  paragraph  (c)(1)  of  this  section 
within  a  reasonable  period  determined 
by  the  Administrator. 
•        •        •        •        • 

(0  •  *  • 

(2)«   •   • 

(i)  The  reasons,  and  supporting 
authority,  for  approval  or  disapproval  of 
any  proposed  offset  plan  that  does  not 
require  immediate  deduction  of 
allowances,  including  references  to 
applicable  statutory  or  regulatory 
provisions  and  to  the  administrative 
record;  and 

(g)*  •  •  <^ 

(2)  •  •  • 


(i)  •  •  • 

(B)  The  air  pollution  control  agencies 
of  affected  States;  and 
.  (C)  Any  interested  person. 

•        •        •      .  •        « 

(k)«  •  • 

(!)•  •  *  The  Administrator  will 
serve  a  copy  of  any  approved  o&et  plan 
and  the  response  to  comments  on  the 
designated  representative  for  the 
affected  unit  involved  and  serve  written 
notice  of  the  approval  or  disapproval  of 
the  ofEset  plan  on  any  persons  who  are 
entitied  to  written  notice  under 
paragraphs  (g)(2)(i)  (B)  and  (C)  of  this 
section  or  who  submitted  written  or  oral 
comments  on  the  approval  or 
disapproval  of  the  draft  offset  plan.  The 
Administrator  will  also  give  notice  in 
the  Federal  Register. 

(2)  The  Administrator  will  approve  an 
offset  plan  requiring  immediate 
deduction  bom  the  unit's  compliance 
subaccount  of  all  allowances  necessary 
to  offset  the  excess  emissions  except  to 
the  extent  the  designated  representative 
of  the  unit  demonstrates  that  such  a 
deduction  will  interfere  with  electric 
reliability. 

50.  Section  77.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


%  77.6    PenaMea  for  excess  amissions  of 
sulfur  dioxide  and  nitrogen  oxidaa. 

(a)(1)  If  excess  emissions  of  sxilfur 
dioxide  or  nitrogen  oxide  occur  at  an 
affected  unit  during  any  year,  the 
owners  and  operators  of  the  affected 
unit  shall  pay.  without  demand,  an 
excess  emissions  penalty,  as  calculated 
luider  paragraph  (b)  of  this  section. 

(2)  If  one  or  more  affected  units 
governed  by  an  approved  NOx  averaging 
plan  under  §  76.11  of  this  chapter  fail 
(after  applying  §  76.11(d)(l)(ii)(C)  of  this 
chapter)  to  meet  their  respective 
alternative  contemporaneous  emission 
limitations  or  annual  heat  input  limits, 
then  excess  emissions  of  nitrogen  oxides 
occur  during  the  year  at  each  such  unit 
The  sum  of  the  excess  emissions  of 
nitrogen  oxides  of  such  units  shall  equal 
the  amoimt  determined  under  §  76.13(b) 
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of  this  chapter.  The  OMmers  and 
operators  of  such  units  shall  pay  an 
excess  emissions  penalty,  as  calculated 
under  paragraph  (b)  of  this  section  using 
the  siun  of  the  excess  emissions  of 
nitrogen  oxides  of  such  units. 

(3)  Except  as  otherwise  provided  in 
this  paragrai^  h  (a)(3).  payment  under 
paragraphs  (a)  (1)  or  (2)  of  this  section 
shall  be  submitted  to  the  Administrator 
by  30  days  after  the  date  on  which  the 
Administrator  serves  the  designated 
representative  a  notice  that  the  process 
of  recordation  set  forth  in  §  73.34(a)  of 
this  chapter  is  completed  or  by  July  1  of 
the  year  after  the  year  in  which  the 
excess  emissions  occurred,  whichever 
date  is  earlier.  Payment  under  paragraph 
(a)(l]  of  this  section  for  any  increase  in 
excess  emissions  of  sulfur  dioxide 
determined  after  adjustments  made 
under  §  72.91(b)  of  this  chapter  shall  be 
submitted  to  the  Administrator  by  30 
days  after  the  date  on  which  the 
Administrator  serves  tbe  designated 
representative  a  notice  that  process  set 
forth  in  §  72.91(b)  of  this  chapter  is 
completed. 


PART78-(Ai»OEDI 

51.  The  authority  dtation  lor  part  78 
continues  to  read  as  follows: 

AiKkaritjr:  42  U.S.C  7601  and  7651.  t*  seq. 

52.  Section  78.1  is  amended  by 
revising  paragraphs  (a)  and  (bKlXv)  to 
read  as  follo%«rs: 


§W.1 

(a)(1)  This  part  shall  govern  appeals  of 
any  final  decision  of  the  Administrator 
under  parts  72.  73.  74.  75.  76.  and  77 
of  this  chapter  provided  that  matters 
Usted  §  78.3(d)  and  preliminary, 
procedural,  or  intermediate  decisions, 
such  as  draft  Add  Rain  permits,  may 
not  be  appealed. 

(2)  Filing  an  appeal,  and  exhausting 
administrative  remedies,  under  this  part 
shall  be  a  prerequisite  to  seeking 
judicial  review.  For  purposes  of  judical 
review,  final  agency  action  occurs  only 
when  a  decision  appealable  under  this 
part  is  issued  and  the  procedures  under 
this  part  for  appealing  the  decision  are 
exhausted. 

(b)-  •  • 

(1)'  •  * 

(v)  The  issuance  or  denial  of  an 
aoamption  under  §  72.14  of  this  chapter. 


f7&3    [Amended] 

53.  Section  78.3  is  amended  by: 

a.  Removing  from  paragraph  (b)(1)  the 
words  "60  days"  and  adding,  in  their 
place,  the  words  "30  days"; 

b.  Removing  from  paragraph  (bKl)  the 
words  "action."  and  adding,  in  their 
place,  the  words  "action  and  shall  not 
meet  the  prerequisite  for  judicial  review 
under  §  78.1(a)(2).": 

c  Removing  from  paragraph  (b)(3)(ii) 
the  words  "the  persons  entitled  to 
written  notice  under  §  72.B5(b)(l)  (ii), 
(iii),  and  (iv)  of  this  chapter."  and 
adding,  in  their  place,  the  words  "the 
air  pollution  control  agencies  of  affected 
States  and  any  interested  person."; 

d.  Adding  at  the  end  of  paragraph 
(c)(6)  the  word  "and";  removing  frran 
paragraph  (cK7)  the  words  ";  and"  and 
adding,  in  their  place,  the  word  "."; 

e.  Removing  paragraph  (c)(8): 

f.  Removing  paragraph  (did);  and 

g.  Redesignating  paragrapas  (d)(2). 
(dX3).  and  (d)(4)  as  paragraphs  (d)(1). 
(dH2).  and  (d)(3)  respectively. 

|7«w4   [Aimnde4 

54.  SecticHi  78.4  is  amended  by: 
removing  fitun  paragraph  (cKl)  tbe 
words  "7  days"  and  adding,  in  it   place. 
the  words  "7  days  (or  other  reasonable 
period  established  by  the  Envinmmmtal 
Appeals  Board  or  Presiding  Officer).": 
and  ranoving  from  paragraph  (c)(1)  the 
wrords  "it,  imless  the  Environmental 
Appeals  Board  or  Presiding  Officer 
authorizes  a  longer  time  based  on  good 
cause."  and  adding,  in  their  place,  the 
words  "it.". 

55.  Section  78.5  is  amended  by 
removing  fitun  paragraph  (a)  the  words 
"to  submit  a  claim  of  error  notification" 
and  adding,  in  their  place,  the  words  "a 
claim  of  error  notification  was 
submitted". 

f7&5    I 

f78L7 

8056.  Section  78.7  is  removed  and 
resoved. 

f7&ll    [Aimnda4 

57.  Section  78.11  is  amended  by: 
removing  from  paragraph  (a)  the  words 
"30  days"  and  adding,  in  their  place, 
the  words  "30  days  (or  other  shorter, 
reasonable  period  established  by  the 
Administrates  when  giving  notice)". 

f  78.12    [Amenda^l 

58.  Section  78.12  is  amended  by: 
removing  from  paragraph  (aX2)  the 


words  "a  written  exemption  luider 
§§  72.7  <w  72.8"  and  adding,  in  their 
place,  the  words  "an  exemption  under 
§72.14". 

1 78.14    [AmendecQ 

59.  Section  78.14  is  amended  by: 
removing  bom  paragraph  (a), 
introductory  text,  the  word  "theses"  and 
adding,  in  its  place,  the  word  "these"; 
removing  frtnn  paragraph  (a)(10)  the 
words  "15  days"  and  adding,  in  their 
place,  the  words  "15  days  (or  other 
shorter,  reasonable  period  established 
by  the  Presiding  Officer)";  and  removing 
from  paragraph  (cHl)  the  words  "Rule 
408  or. 

§78.15    (Amandatq 

60.  Section  78.15  is  amended  by: 
removing  fixMn  paragraph  (c)  the  words 
"10  days"  and  adding,  in  their  place, 
the  words  "10  days  (or  other  shorts, 
reasonable  period  established  by  the 
Presiding  CHficer)";  and  removing  the 
last  sentence  from  paragraph  (c). 


Friday 

October  24,  1997 


fTnie 

61.  Section  78.16  is  amended  by: 
removing  from  paragraphs  (dXl)  and 
(dX2)  the  words  "7  days"  and  adding, 
in  their  place,  the  words  "7  days  (or 
other  shorter,  reasonable  period 
established  by  the  Presiding  Officer)". 


f  71.17 

62.  Secti(Hi  78.17  is  amended  by: 
removing  the  words  "45  days"  and 
adding,  in  their  place,  the  words  "45 
days  (or  other  shorter,  reasonable  pwiod 
established  by  the  Presiding  Officor)": 
and  removing  the  words  ",  for  good 
cause  shown,  may  shorten  or  extend  the 
time  for  filing  and". 

178.18    [Amende^ 

63.  Secticm  78.18  is  amended  by: 
removing  from  paragraph  (b). 
introductory  text,  the  words  "30  days 
after  service  unless  within  that  time:" 
and  adding,  in  their  place,  the  words 
"unless:". 

178120    (Amended 

64.  Section  78.20  is  amended  by: 
removing  frtxn  paragraph  (b)  the  words 
"30  days"  and  adding,  in  their  place, 
the  words  "45  days  (or  other  shorter, 
reasonable  period  established  by  the 
Environmental  Appeals  Board)". 

(PR  Doc  97-27495  Filad  10-23-97;  8:45  am) 


Part  III 


Department  of  the  Treasury 

Office  of  tlie  Comptroller  of  the  Currency 
12  CFR  Part  3 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  325 

Department  of  the  Treasury 

Office  of  Ttirlft  Supervision 
12  CFR  Part  567 

Risk  Based  Capital  Requirements; 
Transfers  of  Small  Business  Loan 
OI>ligatlons  With  Recourse;  Rnal  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  ttte  Comptroller  of  the 
Currency 

12CFRPart3  -    v  '  "      - 

[Doeint  Ma  9f7-^^/\i 
PIH  1567-AB14 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

RIN  3064-AB67  ^ 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Superviaion 

12  CFR  Part  587 
{Doctot  Na  «7-«71 
RM1880-AB11 

RIak-Baaed  Capital  Requirenienta; 
Transfers  of  Small  Buslneaa  Loan 
Ol}ligationa  WHh  Recourse 

MBtaeS:  Office  of  the  Comptroller  of 

the  Currency  (OCC),  Treasury;  Federal 

Deposit  Insurance  Corporation  (FDIC); 

and  Office  of  Thrift  Supervision  (OTS), 

Treasury. 

ACTION:  Joint  final  rule. 


;  The  OCC.  FDIC,  and  OTS 
(agencies)  are  issuing  final  rules  on  the 
lisJc-based  capital  treatment  of  transfers 
of  small  business  loans  or  leases  of 
personal  property  with  recourse,  as 
required  by  section  208  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994. 
The  rules  address  the  risk-based  capital 
treatment  of  transfers  of  small  business 
loans  or  leases  of  personal  property  with 
recourse,  and,  consistent  with  the 
statutory  purpose,  ate  designed  to 
facilitate  such  transfers. 

DATES:  The  final  rule  is  effective  January 

1,  I99U. 

FOR  FURTHER  MFOMIATION  CONTACT: 

OCC:  David  Thede,  Senior  Attorney, 
Securities  and  Corporate  Practices 
Division  (202/874-5210);  or  Tom  Rollo, 
National  Bank  Examiner,  Office  of  the 
Chief  National  Bank  Examiner  (202/ 
874-5070).  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street,  SW., 
Washington,  EX:  20219. 

FDIC:  For  supervisory  issues,  Stephen 
G.  Pfeifer.  Examination  Specialist.  (202/ 
898-8904),  Accounting  Section. 
Division  of  Supervision;  for  legal  issues. 
Marc  J.  Goldstrom.  Counsel.  (202/898- 
8807).  Legal  Division.  Federal  Deposit 
Insurance  Corporation.  550  17th  Street. 
N.W..  Washington.  D.C  20429. 


OTS:  Johii  F.  Connolly,  Senior 
Program  Manager  for  Capital  Policy 
(202/906-6465),  Supervision;  or  Valerie 
J.  Lithotomos,  Counsel,  Banking  and 
Finance  (202/906-6439),  Regulations 
and  Legislation  Division,  Chief 
Covmsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW.. 
Washington,  DC  20552. 

SUf>Pt.EMENTARY  mFOnMATION: 

Background 

The  agencies  are  issuing  final  rules  on 
the  risk-based  capital  treatment  of 
transfers  of  small  business  obligations 
with  recourse  as  required  by  section  208 
of  the  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of 
1994  (CDRI  Act),  12  U.S.C.  1835.  The 
agencies  had  previously  published 
interim  rules  implementing  section  208 
and  at  that  time  requested  comment  on 
the  changes.  60  FR  47455  (OCC);  60  FR 
45606  (FDIC);  60  FR  45618  (OTS).  The 
OTS  and  OCC  are  now  issuing  final 
rules  that  are  imchanged  firom  their 
respective  interim  rules.  The  FDIC  is 
issuing  a  final  rule  that  is  substantially 
the  same  as  its  interim  rule. 

Banks  and  thrifts  typically  transfer 
assets  with  recourse  as  part  of 
securitization  transactions.  Sections  201 
through  210  of  the  CDRI  Act  were 
intended  to  increase  small  business 
access  to  capital  by  removing 
impediments  in  existing  law  to  the 
securitization  of  small  business  loans 
and  leases. 

Under  the  agencies'  current  risk-based 
capital  standards,  assets  transferred 
with  recourse  are  included  in  risk- 
weighted  assets.'  Section  208  prescribes 
modified  risk-based  capital 
requirements  for  transfers  of  small 
business  loans  or  leases  of  personal 
property  with  recourse  that  are  sales 
under  generally  accepted  accounting 
principles  (GAAP).  This  modified  risk- 
based  capital  treatment  permits  a 
qualified  insured  depository  institution 
to  include  in  its  risk- weighted  assets,  for 
the  purposes  of  applicable  capital 
standards  and  other  capital  measures, 
only  the  amount  of  the  retained  recourse 
multiplied  by  the  appropriate  risk- 
weight  percmtage.  For  example,  if  an 
institution  sold  a  $1,000  pool  of  small 
business  loans  with  recourse,  but 
limited  its  recourse  liability  to  the  first 
$100  of  loss  on  the  pool,  section  208 
would  limit  the  applicable  capital 


■  If  an  Instimtion'i  maximn  n  contractual  liability 
nndar  a  racourse  obligation  ia  laas  than  the  capital 
requirament  for  the  credit  risk  axposuie  on  the 
underlying  assets,  then,  under  the  low-level 
recourse  rule,  the  capital  requirement  for  the 
recourse  exposure  is  equal  to  the  institution's 
maximum  contractual  liability. 


charge  to  $8  (8  percent  of  the  $100  of 
retained  recourse).^ 

By  contrast,  the  agencies'  risk-based 
capital  regulations  generally  require 
institutions  to  include  in  risk-weighted 
assets  the  full  value  of  assets  transferred 
with  recourse  multiplied  by  the 
appropriate  risk-weight  percentage.  If 
that  rule  were  applied  to  the  foregoing 
example,  the  institution's  capital  charge 
would  be  8  percent  of  the  $1,000  pool 
of  transferred  assets  resulting  in  an  $80 
capital  charge,  rather  than  the  $8  capital 
charge  imder  section  208.^ 

Section  208  limits  the  availability  of 
the  fevorable  treatment  as  follows: 

(1)  To  apply  section  208  to  a 
transaction,  an  institution  must  be  a 
"qualified  insured  depository 
institution"  at  the  time  of  the  sale  with 
recoiuse.  A  qtialified  insured  depository 
institution  is  one  that  is  either  well 
capitalized  or,  with  the  approval  of  its 
primary  regulator,  adequately 
capitalized  (in  either  case,  without 
regard  to  section  208).  If  an  institution 
loses  its  "qualified"  status,  transactions 
completed  while  the  institution  was 
qualified  will  continue  to  receive  the 
fevorable  capital  treatment. 

(2)  The  total  outstanding  amount  of 
recourse  retained  by  an  institution  with 
respect  to  transfers  of  small  business 
loans  and  leases  of  personal  property  to 
which  section  208  has  been  applied  may 
not  exceed  15  percent  of  the  total  risk- 
based  capital  of  the  institution,  imless 
the  institution's  primary  federal 
regulatory  agency,  by  regulation  or 
order,  specifies  a  greater  amount 

Comments 

In  response  to  the  interim  rule,  the 
agencies  received  comments  fit>m  one 
benk.  three  banking  trade  associations, 
one  accoimtants'  professional 
association,  and  one  other  trade 
association.  All  of  the  commentere 
supported  the  interim  rule. 

Section  208  requires  the  agencies  to 
use  the  definition  of  "small  business" 
established  by  the  Small  Business 
Administration  (SEA)  in  13  CFR  part 
121  pursuant  to  15  U.S.C  632  in 
determining  which  loans  and  leases  are 
eligible  for  the  special  capital  treatment. 
Two  commenters  observed  that  this 
definition  is  difficult  to  apply  with 
certainty  in  the  absence  of  voluminous 


'  For  purposes  of  determining  the  amount  of  risk- 
weighted  assets  for  assets  transferred  with  recourse 
that  receive  the  preferential  capital  treatment  uoder 
section  208.  the  recourse  liability  account 
established  in  accordance  with  GAAP  would  not  be 
subtracted  from  the  amount  of  the  recourse 
obligation. 

'  Under  the  low-level  recourse  rule,  if  the 
institution  had  limited  the  recourse  obligation  to 
S60  on  the  loan  pool,  its  capital  charge  would  \» 
$60. 
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information  gathered  Cram  each  loan 
applicant,  and  that  collecting  this 
information  would  be  prohibitively 
expensive  for  the  lender  and  the  loan 
applicant  The  commenters  noted  that, 
in  extending  small  business  leases, 
some  institutions  use  computerized 
credit  scoring  that  relies  on  sales  and 
employment  information  available  firom 
published  reports.  This  information 
does  not  exactiy  match  the  criteria  in 
the  SBA's  definition.  Because  the 
transactions  are  typically  very  small, 
these  commenters  stated,  the  cost  of 
obtaining  the  additional  information 
required  by  the  SBA's  definition  for 
each  lease  would  effectively  preclude 
use  of  section  208  to  fecilitate 
securitization  of  these  leases. 

The  agencies  have  considered  these 
comments  and  believe  that  section  208 
and  the  agencies'  regulations  permit  an 
institution  to  apply  the  section  208 
capital  treatment  without  incurring  this 
additional  cost.  If  the  specific 
information  required  by  the  SBA 
definition  is  not  readily  available,  an 
institution  should  use  its  best  efforts  to 
ensure  that,  based  on  other  information 
that  is  available  to  the  institution,  the 
borrower  would  meet  the  SBA  criteria 
for  a  small  business.  Additionally,  an 
institution  should  not  classify  a 
borrower  as  a  small  business  if  the 
institution  has  access  to  readily 
available  infonnation  that  is  not 
consistent  with  such  a  classification.  If. 
during  the  course  of  an  examination,  it 
is  determined  that  the  information  being 
used  to  evaluate  whether  a  borrower  is 
a  small  business  is  being  used  in  a 
manner  that  is  inconnstent  with  or  that 
appeare  to  circumvent  the  provisions  of 
the  actual  SBA  definition  of  a  small 
business,  the  agencies  may  require 
appropriate  adjustments  to  be  made  to 
the  institution's  regulatory  capital 
calculations  for  those  periods  during 
which  the  SBA  definition  was  not 
consistenUy  applied. 

Another  commenter  observed  that  the 
agencies  did  not  state  in  the  interim 
rules  that  the  accounting  principles  for 
transfers  of  small  business  loans  and 
leases  with  recourae  in  Consolidated 
Reports  of  Condition  and  Income  (Call 
Reports)  and  Thrift  Financial  Reports 
should  be  governed  by  GAAP.  All  of  the 
agencies  intend  to  apply  GAAP  as 
required  by  section  208.  No  regulatory 
amendments  will  be  necessary  to 
implement  this  change.  As  of  January 
1997.  all  institutions  generally  must 
follow  GAAP  for  financial  reporting  in 
their  Call  Reports  and  Thrift  Financial 
Reports,  including  the  reporting  of 
transfera  of  small  business  loans  with 


recourse  in  accordance  with  section 
208.* 

This  commenter  also  noted  that  the 
interim  rule  requires  an  institution  to 
hold  capita]  against  the  entire  bee 
amount  of  recourse  retained  and  also  to 
establish  a  liability  reserve  for  expected 
futiue  losses  associated  with  the 
recourse  arrangements.  The  commenter 
stated  that  this  requirement  would 
resxilt  in  an  excessive  capital 
requirement  and  that  the  retained 
recourse  liability  should  be  reduced  by 
the  amount  of  the  reserve  before 
calculating  capital  requiremmts. 

The  agencies  have  decided  not  to 
change  the  treatment  in  the  interim  rule. 
Section  208  specifically  requires  the 
treatment  described  in  the  interim  rule. 
Also,  as  the  FRB  noted  in  its  final  rule 
implementing  section  208,  capital  and 
the  GAAP  reserve  serve  different 
purposes.  The  GAAP  reserve  covere 
expected  losses,  while  capital  is 
maintained  to  absorb  imexpected  losses. 
60  FR  45613  (August  31, 1995). 

Three  commentere  suggested  that  the 
agencies  make  the  risk-based  capital 
treatment  described  in  section  208 
available  for  all  sales  of  assets  with 
recourse.  One  commenter  noted  that 
section  208(h)  permits  the  agencies  to 
adopt  an  alternative  capital  treatment 
that  does  not  require  more  aggregate 
capital  and  reserves  than  the  treatment 
described  in  section  208.  This 
commenter  urged  the  agencies  to  use 
this  discretion  to  further  reduce  the 
capital  requirement  on  transfers  of  small 
business  obligations  with  recourse.  The 
agencies  are  not  undertaking  that 
change  now,  but  are  continuing  to 
review  the  risk-based  capital 
requirements  applicable  to  sales  of 
assets  with  recourae.  The  agencies  will 
consider  the  commentere'  suggestions  in 
the  context  of  that  review. 

One  commenter  asked  the  agencies  to 
confirm  that  an  institution  may  apply 
the  section  208  treatment  to  small 
business  loans  transferred  with  recourae 
after  March  22, 1995,  the  statutory 
implementation  date,  even  though  the 
agencies'  interim  rules  were  published 
in  August  and  September  of  1995. 
Consistent  with  the  guidance  previously 
provided  in  the  agencies'  interim  rules, 
the  agencies  will  not  object  if  an 
institution  chooses  to  apply  the 
provisions  of  the  final  rule  to  small 


*  Because  the  Call  Report  instructions  have  been 
revised  to  conform  with  GAAP  in  the  reporting 
treetment  of  all  transfers  of  financial  asaeta, 
including  small  business  loans  and  leases 
transferred  with  recourse,  the  FDIC  has  decided  that 
the  interim  rule  amendment  that  added  a  new 
paragraph  (e)  to  §  325.3  of  the  FDICs  leverage 
capital  rule  is  now  redundant.  Therefore,  the  FDICs 
final  rule  removes  this  paragraph. 


business  obligations  that  were 
transferred  with  recoiuse  between 
March  22, 1995  and  the  effective  date  of 
the  final  rule,  provided  the  institution 
would  have  been  a  qualifying  institution 
under  the  provisions  of  the  rule  at  the 
time  of  the  transfer. 

Under  the  statute,  an  adeqiiately 
capitalized  institution  will  be  a 
"qualified  institution"  eligible  to  use 
the  capital  treatment  for  small  business 
loans  with  the  written  permission  of  the 
responsible  agency.  One  commenter  to 
the  OTS  suggested  that  all  adequately 
capitalized  institutions  should  be 
permitted  to  use  the  section  208  capital 
treatment  luiless  the  agency  determines 
that  an  individual  minimum  capita) 
requirement  or  other  action  is  necessary 
for  safety  and  soundness  purposes.  The 
OTS  generally  intends  to  allow 
institutions  to  use  the  section  208 
computational  method  if  OTS 
determines  institutions  will  have  capital 
commensiuate  with  their  risk  exposure. 

One  commenter  thought  that  the 
OCC's  treatment  of  low-level  recourse 
transactions  diffiered  from  that  of  the 
FDIC  and  FRB.  Although  this  issue  is 
not  directiy  related  to  the  final  rule 
implementing  section  208,  the  OOC 
wishes  to  clarify  that  its  treatment  of 
low-level  recourse  transactions  is 
consistent  with  that  of. the  FDIC  and 
FRB.  A  low-level  recourse  transaction  is 
a  transaction  in  which  the  amount  of 
retained  recoiuse  is  less  than  the 
effiective  capital  requirement  on  the 
underlying  assets.  As  required  by 
section  350  of  the  CDRI  Act,  12  USC 
4808,  the  OCC,  FDIC,  and  FRB  have 
adopted  rules  limiting  the  risk-tutsed 
capital  requirement  for  low-level 
recourse  obligations  to  the  bank's 
maximum  contractual  obligation  under 
the  recourse  provision.  (The  OTS 
already  had  such  a  rule  in  place.')  In 
addition,  the  OCC.  FRB,  and  FDIC. 
acting  under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Coimcil,  have  jointiy  issued  Call  Report 
instructions  describing  the  regulatory 
reporting  treatment  applicable  to  low- 
level  recourse  transactions  in  the 
regulatory  capital  schedule.  (See  Call 
Report  Instructions  for  Schedule  RC- 
R — ^Regulatory  Capital.) 

The  preamble  to  the  OTS's  intmim 
rule  on  section  208  also  addressed  the 
implementation  of  section  350  and 
requested  comments  on  the  propOT 
calculation  of  the  risk-based  capital 
ratio  for  low-level  recourse  exposures. 
The  OTS  received  one  comment  on  low- 
level  recotuse  exposures,  which 
supported  the  current  OTS  approach. 
However,  because  this  issue  was  not 


»12CFR567.6(aK2XiMC). 
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raised  in  the  FDIC  and  CKX  interim 
rules  implementing  section  206.  the 
OTS  is  not  addressing  the  issue  in  this 
joint  final  rule.  The  OTS  will  consider 
this  comment  in  reviewing  its  policy 
guidance  and  Thrift  Financial  Repent 
instructions. 

Pnmipt  CtNiecliva  Action 

Section  208(f)  states  that  the  capital  of 
an  insured  depository  institution  shall 
be  computed  writhout  regard  to  section 
208  in  determining  whether  the 
institution  is  adequately  capitalized, 
undocapitalized.  significantly 
undercapitalized,  or  critically 
undercapitalized  under  section  38  of  the 
Federal  Deposit  Insiuance  Act  (12 
U.S.C  1831o).  Section  38  addresses 
prompt  corrective  action. 

The  caption  to  section  208(f),  "Prompt 
Corrective  Action  Not  Afiected,"  and 
the  legislative  history  indicate  that 
section  208  was  not  intended  to  afiisct 
the  operation  of  the  prompt  corrective 
action  system.  See  S.  Rep.  No.  103-169, 
103d  CcMig..  1st  Sees.  36.  69  (1994). 
Howevw,  the  statute  does  not  include 
"well  capitalized"  in  the  list  of  capital 
categories  not  affected.  The  prompt 
corrective  action  system  deals  primarily 
with  imposing  corrective  sancticms  on 
institutions  that  are  less  than  adequately 
capitalized.  Therefore,  allowing  an 
institution  that  is  adequately  capitalized 
without  the  section  208  treatment*  to 
use  section  208  for  purposes  of 
determining  whether  the  institution  is 
well  capitalized  generally  would  not 
affect  the  application  of  ^e  prompt 
corrective  action  sanctions  to  the 
institution.  Other  statutes  and 
regulations  treat  an  institution  more 
favorably  if  it  is  well  capitalized  as 
defined  under  the  prompt  corrective 
action  statute,  but  these  provisions  are 
not  part  of  the  prompt  corrective  action 
system  of  sanctions.  Pwmitting  an 
institution  to  be  treated  as  well 
capitalized  for  purposes  of  these  other 
provisions  also  will  not  affect  the 
imposition  of  prompt  corrective  action 
sanctions. 

There  is  one  provision  of  tfw  prompt 
corrective  action  system  that  could  be 
affected  by  treating  an  institution  as 
well  capitalized  rather  than  adequately 
capitalbeed.  If  an  agency  determines  that 


•R  b  VKy  nabkaty  but  HMorabcally  poMibia  that 
an  inatihitioii  tliat  is  undarciiNlaUxad  witbout 
■action  200  wouid  bacxma  w«U  opitalixad  if  it 
■ppUadthal 


an  institution  is  in  an  unsafe  or 
unsoimd  condition  or  is  engaging  in  an 
unsafe  or  imsound  practice,  section 
38(g)  (12  U.S.C  1831o(g))  authorizes  the 
agency  (1)  to  reclassify  a  well 
capitaUzad  institution  as  adeqiiately 
capitalized  and  (2)  to  require  an 
adeqiiately  capitalized  institution  (but 
not  a  well  capitalized  institution)  to 
comply  with  certain  prompt  corrective 
action  provisions  as  ii  the  institution 
were  imdercapitalizad.  Because  the  text 
and  legislative  history  of  section  208 
indicate  that  it  wras  not  intended  to 
affect  prompt  corrective  action,  the 
agencies  believe  that  section  208  does 
not  affect  the  capital  calculation  for 
purposes  of  section  38(g)  regardless  of 
the  institution's  capital  level. 

Thus,  an  institution  may  use  the 
capital  treatment  described  in  section 
208  when  determining  whether  it  is 
weU  capitalized  for  purposes  of  i»ompt 
corrective  action  as  well  as  for  other 
regulations  that  reference  the  well 
capitalized  capital  category.''  An 
institution  may  not  use  the  capital 
treatment  described  in  section  208  when 
determining  whether  it  is  adequately 
capitalized,  undercapitalizad, 
significandy  undercapitalized,  or 
critically  und«capitalized  for  purposes 
of  prompt  corrective  action  or  other 
regulations  that  directiy  or  indirectiy 
reference  the  prompt  corrective  action 
capital  categories.*  The  agencies  will 
disregard  the  capital  treatment 
described  in  section  208  for  purposes  of 
section  38(g). 

FlulKalaa 

The  OOC  is  adopting  its  interim  rule 
without  change. 

The  OTS  is  also  adopting  its  interim 
rule  without  change. 

The  FDIC  is  adopting  its  interim  rule 
with  one  technical,  non-substantive 
change:  section  32S.5(e)  is  being 
mnoved  as  redundant  Even  though 
paragraph  6  of  section  ILB.  of  appendix 
A  to  part  325  is  unchanged,  it  is  being 
republished  fior  the  convenience  of  the 
reader. 

Regaiatary  FkxiNlJty  Act 

Each  of  the  agencies  certifies  that  this 
final  rule  will  not  have  a  significant 


oonadiTa  actioa.  and  bacauaa  aUowring  an 
undraiirtaHiart  inatitutioo  to  bacoma  well 
capitaUxad  wookl  aSact  pranpt  conactiva  actkm. 
tba  upa  \m  intaqirat  aactioe  208  not  to  allow  an 
1  inadtutioa  to  uaa  tba  capital 
t  a  rtaarribni  to  bacome  w«U  capitaliaad  for 
purpoaaa  of  prompt  correctiva  action. 


^An  inatttution  that  is  subject  to  ■  written 

t  or  capital  directive  as  discussed  in  tha 
'  prompt  corrective  action  ragulatioaa 
would  Dot  be  considered  wM\  capitalized. 

•UmIm  aactioB  20S.  tba  capital  calculation  used 
to  dalamiiia  wkallMr  ao  institutian  is  well 
rBpitaHaad  difln  from  the  calculation  uaad  to 
ilaliamiiiii  whatbar  an  institution  is  adequately 
rapttrilmd.  As  a  raaolt,  it  is  poasStle  that  an 
iiiaHlMlMiii  could  be  well  capitalised  uaing  ana 
ralnilarton  and  adequately  capitaliaad  using  tiia 
odMr.  In  this  rituation.  tbe  institutioa  would  be 
I  wall  capitaliaad. 


economic  impact  on  a  substantial 
number  of  small  entities.  This 
rulemaking  is  required  by  statute.  The 
final  rule  authorizes  an  alternative 
method  of  calculating  risk-baaed  capital 
that  permits  institutions  to  hold  less 
capital  for  certain  recourse  obligationa. 
The  final  rule  will  benefit  qualified 
institutions  remrdless  of  size.  The  final 
rule  will  not  ansct  any  institution's  risk- 
based  capital  for  prompt  corrective 
action  pttfposes. 

Executive  Order  12866 

The  OCC  and  OTS  have  determined 
that  this  final  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  Under  the  final  rule,  some 
institutions'  risk-based  capital  ratios 
may  improve.  This  change  will  not  have 
a  material  efiect  on  the  safety  and 
soiutdness  of  affected  institutions  and 
will  not  affect  their  measured  risk-based 
capital  for  prompt  corrective  action 
purposes. 

Paperwork  Reduction  Act 

The  Agencies  have  determined  that 
this  final  rule  will  not  increase  the 
r^ulatory  paperwtwk  of  banking 
organizations  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Act  of  1995  (Unfimded 
Mandates  Act)  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  rule  that  includes 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  the  final 
rule  authorizes  an  alternative  method  of 
ralmlating  capital  that  permits 
institutions  to  elect  to  hold  less  capital 
for  certain  recourse  obligations.  Because 
the  agencies  have  determined  that  the 
final  rule  will  not  result  in  expenditures 
by  state,  local,  and  tribal  govemmenta. 
or  by  the  private  sector,  of  more  than 
$100  million  in  any  one  year,  the 
agencies  have  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered. 

IMtdSiAHettB 

12CFRPait3 

Administrative  practice  and 
procedure.  Capital  risk.  National  banks. 
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Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  325 

Bank  deposit  insurance,  Banks, 
Banking,  Capital  adequacy.  Reporting 
and  recordkeeping  requirements. 
Savings  associations.  State  nonmember 
banks. 

12  CFB  Part  567       . 

Capital.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

Office  of  the  Comptroller  of  the 
Currency 

12CFRC*wplBrl 


laanance 

For  the  reasons  set  out  in  the 
preamble,  the  interim  rule  amending  12 
CFR  part  3  which  was  published  at  60 
FR  47455  on  September  13, 1995,  (as 
corrected  by  the  document  published  in 
the  Fednral  Register  at  60  FR  64115  on 
December  14,  1995)  is  adopted  as  a  final 
rule  without  change. 
Office  of  The  Comptroller  of  the  Cunency. 

Dated:  Septembn  12, 1997. 
EngBBe  A.  Lwtwig, 
Comptroller  of  the  Cuirencj. 

Federal  Deposit  Insnranoe  Corporation 

12CFRCtMplsrH 

lasuance 

For  the  reasons  set  out  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
adopts  as  final  the  interim  rule 
amending  12  CFR  part  325  which  was 
published  at  60  FR  45606  on  August  31, 
1995,  with  the  following  change: 

PART  325— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  Part  325 
continues  to  read  as  follows: 

Aodisritr.  12  U.S.C.  1815(a).  1815(b), 
1816, 1818(a),  1818(b).  1818(c),  1818(t), 
1819(Tenth).  1828(c),  1828(d),  1828(i), 
1828(n),  1828(o).  1831(o),  1835,  3907.  3900. 


4808;  Pub.  L.  102-233,  105  Stat  1761.  1789, 
1790  (12  U.S.C.  1831(n)  note);  Pub.  L.  102- 
242,  105  SUt  2236,  2355,  2386  (12  U.S.C 
1828  note]. 

f  325.3    [Amended] 

2.  In  §  325.3  paragraph  (e)  is  removed. 

3.  In  appendix  A  to  part  325, 
paragraph  6  of  section  ILB.  is 
republished  to  reed  as  follows: 

Appendix— A  to  Part  325— Statement  of 
Policy  on  Risk-Based  Capital 

•  «>  a  •  • 

n.*  •  • 
B.  *  •  • 

6.  Sntall  Business  Loans  and  Leases  on 
Personal  Property  Tmnsferred  with 
Recourse — (a)  Notwithstanding  other 
[novisions  of  tliis  appendix  A,  a  qualifying 
institution  that  has  transferred  small  business 
loans  and  leases  on  personal  property  (small 
business  obligations)  with  recourse  shall 
include  in  risk-weighted  assets  only  the 
amount  of  retained  recourse,  provided  two 
conditions  are  met  First,  the  transaction 
must  be  treated  as  a  sale  under  generally 
accepted  accotmting  principles  (GAAP)  and, 
second,  the  qualifying  institution  must 
establish  pursuant  to  GAAP  a  noncapital 
reserve  sufficient  to  meet  the  institution's 
reasonabfy  estimated  liability  under  the 
recourse  arrangement  Only  loans  and  leases 
to  businesses  that  meet  the  criteria  for  a  small 
business  concern  established  by  the  Small 
Business  Administration  under  section  3(a) 
of  the  Small  Business  Act  (15  U.S.C.  632(a)) 
are  eligible  for  this  capital  treatment 

(b)  For  purposes  of  this  appendix  A.  a 
qualifying  institution  is  a  bank  that  is  well 
capitalized.  In  addition,  by  order  of  the  FDIC, 
a  bank  that  is  adequately  capitalized  may  be 
deemed  a  qualifying  institution.  In 
determining  whether  a  bank  meets  the 
qtudifying  institution  criteria,  the  prompt 
corrective  action  well  capitalized  and 
adequately  capitalized  definitioiis  set  forth  in 
$  325.103  shall  be  used,  except  that  the 
bank's  capital  ratios  must  be  calculated 
wdthout  regard  to  the  preferential  capital 
treatment  for  transfers  of  small  business 
obligations  with  recouise  specified  in  section 
ILB.6.(a)  of  this  appendix  A.  The  total 
outstanding  amoimt  of  recouise  retained  t>y 
a  qualifying  institution  on  transfers  of  small 
btuiness  obligations  receiving  the 
preferantial  capital  treatment  cannot  flxcood 


15  percent  of  the  institution's  total  risk-baaed 
capital.  By  order,  the  FDIC  may  approve  a 
higher  limit 

(c)  If  a  bank  ceases  to  be  a  qualifying 
institution  or  exceeds  the  15  percent  of 
capital  limit  under  section  H.B.e.fb)  of  this 
appendix  A,  the  preferential  capital 
treatment  will  continue  to  apply  to  any 
transfers  of  small  business  obligations  vrith 
recourse  that  were  consummated  during  the 
time  the  bank  was  a  qualifying  institution 
and  did  not  exceed  such  limit 

(d)  Tha  risk-based  capital  ratios  of  a  bank 
shall  be  calculated  without  regard  to  the 
preferential  capital  treatment  for  trsnsfers  of 
small  business  obligations  with  recourse 
specified  in  paragraph  (a)  of  this  section  for 
purposes  of: 

(i)  Determining  whether  a  bank  is 
adequately  capitalized,  imdercapitaliaed,  . 
significantly  undercapitalized,  or  critically 
undercapitalized  under  the  prompt  corractive 
action  capital  category  definitions  specified 
in  $325,103;  and 

(ii)  Applying  the  prompt  corrective  action 
reclassification  provisions  specified  in 
§  325.103(d),  regardless  of  the  bank's  capital 
leveL 
•         •         •         •         * 

Federal  Deposit  Insurance  Corporatioii. 

By  the  order  of  tbe  Board  of  DiractofB. 

Datad  at  Washington,  D.C  this  ISth  day  of 
September  1997. 
Jaaies  D.  LaPierre, 
Deputy  Executive  Secretary. 

Office  of  TliriftSm>ei>iaion 

laCFRCtMplarV 

lasuaaoe 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  adopts  as  final  the 
interim  rule  amending  12  CFR  part  567 
wdiich  was  published  at  60  FR  45618  on 
Atigust  31, 1995,  without  change. 

Office  of  Thrift  Supervision. 

By  the  Office  of  Thrift  Supervisiaa. 

Dated:  September  18, 1997. 
FOcoImP. 


DirBctor. 

(FR  Doa  97-27749  FOed  10-23-97;  8:45  am) 
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agreements  to  State  and 
local  governments, 
univarsitias.  hospitals,  and 
other  norHxoM 


due  by  10-28-97;  pubished 
8-29^7 

COMMERCE  DEPARTMBfT 

Grants  and  cooperative 

agreements  to  State  and 

local  governments, 

universities,  hospitals,  and 

other  non-profit 

organizations;  comments 

dua  by  10-28-97;  pubished 

8-29-97 

COMMERCE  DEPARTMBfT 

r     ■   ■  ■■     a  J  ■■!  ■!■■■■■!  II  ■ 

cmuii  Aananianiion 


raanonai  lacuiay  nousinai 
base  regulations: 
Oetenso  priorities  and 
alocations  system; 
comments  due  by  10-31- 
97;  pubished  10-1-97 

DEPARTMBfT 
Trade 


Uruguay  Round  Agraamartt 
Act  (URAA): 
Antidumping  and 

oountarvaflng  duties; 

oonformanoa  and  Fadaral 

ragulalory  laiuiiii, 

commenls  dua  by  1027- 

97;  pubished  »^^7 

OOiMKRCE  DEPARTMBfT 


Fishery  oonaarvalion  and 

management 

Aiwitic  tuna.  Atlanlic 
iwoidiah,  Atlantic  t)Msh, 
and  Atlantic  sharft 
fiahanea;  comments  due 
by  10^-97;  pubiahad  8- 
2847 

CwMean,  GuN.  md  South 
Aoanoc  asnenes — 
Gul  of  Mexico  and  Souttt 

minatory  pelagic 
raeoui'cej;  commenls 
due  by  10-29-97; 
pubished  10-14-97 
Ocean  artd  coastal  resource 

managamaiM: 

Marine  sanctuaries — 
Thunder  Bay  National 
Marine  Sanctuary; 
comments  due  t>y  10- 
31-97;  pubiahad  7-23- 
97 

CORPOfUTION  FOR 
NATIONAL  AND 
COMMUNn^  SERVICE 
Grants  and  cooperative 
agraamants  to  State  and 


local  govemmenis, 

unlversttea,  hosptals,  and 

ottier  norvproit 

organizations;  comments 

due  by  10-28-97;  pubished 

8-2947 
DEFENSE  DEPARTMENT 
CivMan  heeMh  and  madkari 

program  of  uniformed 

services  (CHAMPUS): 

CHAMPUS  dual 
compensatiorVoonlict  of 
interest  provisions; 
exception  for  part-time 
physician  employees  of 
Government  agarKiaa; 
comments  due  by  10-27- 
97;  pubished  8-26-97 
Grants  and  cooperative 

agreements  to  Stale  and 

local  governments, 

universties,  hospitals,  and 

other  non-proit 

organizations;  comments 

dua  by  10-28-97;  pubiahad 

8-29-97 
Vocattorari  rehabiltation  and 


Educational 
when  educational 
nstitutions  tai  to  meal 
requremenls;  payments 
luspanjion  and 
dtooonlinuance; 
comments  due  by  10- 
27-07;  pubishad  8^8- 

DEFBI8E  DEPARTMENT 

Enghwars  Oorpa 

Danger  zonae  and  restricted 


Chesapeato  Bay,  PoM 
Lootawt  to  Cedar  PoinL 
MO 

Correction;  commenls  due 
by  1031-97;  pubished 
10«-97 

EDUCATION  DB>ARTMENT 

Grar4s  and  cooperative 

agreements  to  State  and 

local  governments,' 

unMrsities.  hospitals,  and 

oawr  non-proai 

organizations;  commenls 

dua  by  10-2847;  pubiahad 

8-2947 
ENERGY  DEPARTMBfT 
Grants  arxj  cooperative 

agreemerts  to  State  and 

local  govemmenis, 

unMersttea,  hoapJals.  and 

other  non-proit 

organizations;  commai'iti 

due  by  102847;  pubiahad 

»-2947 

ENVIROflMENTAL 
PROTECTION  AGENCY 

Air  polution;  standards  of 
pailuiiiianca  lor  naw 


Test  methods  and 
parformarKa 
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specifications;  editorial 
changes  and  technical 
corrections;  comments 
due  by  10-27-97; 
pubfished  8-27  97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 

New  Mexico;  commerte  due 
by  10-2747;  published  9- 
26-97 

Parmsytvania;  comments 
due  by  10-2947; 
pubished  9-29-97 
Virginia;  comments  due  by 
10-2947;  pubished  10- 
1447 
Clean  Air  Act; 
Acid  rain  program — 
Sulkjr  dmdde  opt-ins; 
revisions;  comments 
due  by  10-27-97; 
pubished  9-25-97 
Grants  and  cooperative 
agreements  to  State  arxf 
local  governments, 
universities,  hospitals,  and 
other  non-profit 
organizations;  commenls 
due  by  10-2847;  pubished 
8-2947 

>lazardous  waste  progrwn 
aulhorizaliods: 
Texas;  comments  due  by- 

102747;  pubished  9-12- 

•7 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricuMurtri  commodtties: 
Cyromazine;  comments  dua 

by  10-2847;  pubished  8- 

2947 

Dawmeriphani;  rnmmanti 

due  by  10-2847; 

pubished  8-2947 
Paraquat;  comments  due  by 

10-2847;  pubished  ft-29- 

97 

Vmclozoin;  commenls  due 
by  10-2747;  pubished  8- 
27-97 

EXECUTIVE  OFFICE  OF  THE 
PRESOENT 

NaOonal  Drug  Central  Poltey 
Onioe 

Grants  and  cooperative 
agreements  to  State  and 
local  governments, 
universities,  hospitals,  and 
rther  non-profit 
organizations;  corrMTtents 
due  by  10-2847;  pubished 
8-2947 

FEDEML 

wOMMKINICATIONS 

COMMWglON 

Radto  stations;  table  of 
assignments: 
fiawai;  comments  due  by 

10-2747;  pubished  9-11- 

97 


Television  broadcasting: 
Advanced  television  (ATV) 

systems — 

Digital  television  service; 
State  and  local  zoning 
and  land  use 
restrictions;  preemption 
auttxxity;  comments 
due  by  10-3047; 
pubished  9-2-97 

FEDERAL  ELECTION 
COMMISSION 

Reports  by  poMical 
committees: 
Campaign-related  receipts 

arxl  debursements; 

recordng,  reporting,  and 

report  fing;  comments 

due  by  10-27-97; 

pubished  9-2647 

FEDERAL  EMERGENCY 
MANAGEMENT  AGB4CY 

Grants  and  cooperative 
agreements  to  State  and 
local  govemmerrts, 
universities,  hospitals,  and 
otfier  non-profit 
organizations;  comments 
due  by  10-2847;  pubished 
8-2947 

FEDERAL  MEDIATION  AND 
COtiCNJATlON  SERVICE 

Grants  and  cooperative 
agreements  to  State  and 
local  governments, 
universities,  hospttals,  and 
other  norv-profit 
organizations;  comments 
due  by  10-2847;  pubished 
S-2947 

GENERAL  SERVICE 
AOMMSTRATION 
Grants  and  cooperative 

agreements  to  State  and 

local  governments, 

universitiea,  hospitals,  and 

other  norv-profit 

organizatiorts:  commeiits 

due  by  10-28-97;  pubished 

8-2947 

HEALTH  AND  HUMAN 

SERVICES  DB>ARTiyENT 

Food  and  Drug 

AdmMstrallon 

Animal  dmgs.  feeds,  and 
related  products: 
Medicated  feed  ml 
icenses;  commenls  dua 
by  10-2847;  pubished  7- 
30-97 

Drug  labeling  controls; 
manufacturing,  processing, 
paddng,  or  holding;  current 
good  manufacturing 
practices;  comments  due  by 
10-27-97;  pubished  7-2947 
Protection  of  human  subjects: 
Intonned  consent  for  use  of 

investigational  drugs  and 

tiiologics;  waiver 

procedures  for  personnel 

in  carlain  bMMMd  or 


conttat-related  situations; 

comments  due  by  10-29- 

97;  pubished  7-3147 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Bloci(  grants: 
Grants  arxJ  cooperative 

agreements  to  State  and 

local  governments, 

universities,  hospitals,  and 

other  non-proA 

oigHintions;  comments 

due  by  10-2847; 

pubished  8-29-97 
Grants  and  cooperative 
agreements  to  State  and 
local  governments, 
universities,  hospitals,  and 
otfier  non-profit 
organizations;  comments 
due  by  10-2847;  pubished 
8-2947 

INTERIOR  DB>ARTMENT 
Flah  and  WHdMa  Sarwlca 
Endangered  and  threatened 

species: 

Recovery  plans — 
CMtlanango  ovate  amber 
aratf;  comments  due  by 
103147;  pubished  10- 
1-87 

INTERIOR  DB>ARTMENT 

Grants  and  cooperative 
agreements  to  State  and 
local  governments, 
universities,  hospitals,  and 
other  non-profit 
organizaHona;  comments 
due  by  10-2847;  pubished 
8^097 

MTERNATIONAL 
DEVELOPMENT 
COOPERATION  AGENCY 
Agency  for 


Grants  and  cooperative 
agreements  to  State  and 
local  governments, 
universities,  hospitalB.  and 
other  non-profit 
organizations;  comments 
due  by  102847;  pubished 

JUSTICE  DEPARTMENT 
Grants  and  cooperative 

agreements  to  State  and 

local  governments. 

universibes,  hospitals,  and 

other  non-profit 

organizations;  comments 

due  by  102847;  pubished 

8-29-97 

LABOR  DEPARTMENT 

Grants  and  cooperative 
agreemerrts  to  State  and 
local  governments, 
universities,  hospitals,  and 
other  non-profit 
organizations;  comments 
due  by  10-2847;  pubished 
8-2947 

LEGAL  SERVICES 
CORPORATION 

Assisted  suicide,  euthanasia, 
and  mercy  Iding;  restriction; 


comments  due  by  1030-97; 
pubished  9-3047 
Cost  standards  and 
procedures;  comments  dua  - 
by  10-2847;  pubished  8- 
2947 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADIMMTRATION 

Grants  and  cooperative 
agreemems  to  State  and 
local  giMemmenls, 
universitias,  hospitala,  and 
other  non-profit 
organizations;  comments 
due  by  10-2847;  pubished 
8-2947 

NATIONAL  ARCHIVES  AND 
RECORDS  ADi—m  RATION 

Grants  and  cooperative 
agreements  to  State  and 
local  governments, 
universities,  hoaptals,  and 
ottiar  non^irofil 
organizations;  comments 
due  by  102847;  pubished 
8-2947 

ARTS  AND  HUMANmES. 
NATKMAL  FOUNDATION 


Arts  and  «w{ 
Grants  and  cooperative 

agraamema  to  State  wid 

looal  governments, 

universiies,  hoapftals,  and 

odiar  non-profit 

oiganiTations;  comments 

due  by  10-2847;  pubiahad 

ft-2947 

NATIONAL  SOBfCE 
FOUNDATION 
Grants  and  cooperative 

ngreemei'ifi  to  State  and 

local  governments, 

univefsties.  hoapltals.  and 

other  non-profit 


due  by  102847;  pubiahed 
02947 

PERSONNEL  MANAQBMBtT 
OFFICE 

Prevaflng  rata  systems; 
comments  due  by  10-3047; 
pubished  10-347 

SMALL  BUSMESS 
ADMM8TRAT10N 
Grants  and  cooperative 

agreements  to  State  and 

local  governments, 

univarsitias,  hospitals,  and 

other  non-profit 

organizations;  commenls 

due  by  10-2847;  pubished 

8-2947 

STATE  DEPARTMENT 

Grants  and  cooperative 
agreements  to  St^e  and 
local  governments, 
universilies,  hospitals,  and 
otfier  norvproit 
organiiations;  comments 
dua  by  10-2847;  pubished 
8-2947 


VI 
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THAWPOiTTATION 
DEPARTMBfT 
CoMt  Quvd 

Ports  and  waianvays  safsty: 
St  CWr  nven  tamponwy 
sp6sa  Mrais  reaucaon; 
oommerts  due  by  10-28- 
97;  pubished  8-29-97 
RsgattBS  and  marina  paradaK 
Haadof  the  Soutti  Ro«»ing 
Regatta;  oomments  due 
by  10^-97;  pubished  »- 
26-97 
Vocational 
education: 


iwhahilitBliiiiii  and 


Educational  assistance 
when  educationai 
inMutions  fafl  to  meet 
fSQUirements;  payments 
suspension  and 
dBConlinuance; 
comments  due  by  10- 
27-97;  pubished  8-28- 
97 

TRANSPOATATION 
DEPARTMENT 

Grants  and  cooperative 
agreements  to  State  and 
locai  governments, 
universities,  hospitals,  and 
other  norvproit 
organizations;  comments 
due  by  10-28-97;  pubished 
8-29-97 

TRANSPORTATION 
DEPARTMBfT 


Avworthness  dbacHvas: 


comments  due 
by  10-27-97;  pubished 
10-1-97 
Airtxs;  comments  due  by 
10-27-97;  pubished  10-1- 
97 

comments  due  by  10^7- 
97;  pubished  10-1-97 

Eufoooplar  France; 
comments  due  by  10-27- 
97;  pubished  8-26-97 

McOonnai  Douglas; 
comments  due  by  10-27- 
97;  pubishad  9-15^ 


New  Piper  Aircraft,  inc.; 

comments  due  t>y  10-30- 

97;  pubished  8-22-97 
PuritarvBennett  Aaro 

Systems  Co.;  commenis 

due  by  10^1-97; 

pubished  8-26-97 
Raytheon;  oomments  due  by 

1027-97;  pubished  10-1- 

97 
Class  E  affspaoa;  comments 
due  by  10-27-97;  pubished 
9-11-97 
GuN  o(  Mexico  high  oAshora 
airspace  area;  oomments 
due  by  10-27-97;  pubished 
9-11-97 

TRANSPORTATION 
DEPARTMENT 


AdminiMratfon 

Engineering  and  traffic 


RairoadftMghway  projects 
and  reimbursement  for 
raMroad  ¥«ork  on  Federat- 
aid  highway  proiects; 
comments  due  by  10-27- 
97;  pubished  8-27-97 

TRANSPORTATION 

DEPARTMENT 

nBRonai  ni^nNiy  iranie 


Motor  vehide  safety 


Occupartt  crash  protectiotv— 
Interior  impact;  occupant 
protection;  oomments 
due  by  10-27-97; 
pubished  8-26-97 

TRANSPORTATION 
DEPARTMBfT 
ourace  I  ranaponaiion 


Rai  carriers: 
General  puipoae  costing 
system;  procedures 
modrtication;  oommettt 
due  by  10^1-97; 
pubished  10-1-97 

TREASURY  DEPARTMBfT 


Moonoi,  looaoco.  and  other 

taxes: 


Posting  of  sigrts  aiKl  written 
notification  to  purchasers 
of  haiNJguns;  commettfs 
due  by  10-27-97; 
pubished  8-27-97 

TREASURY  DEPARTMENT 
kitacnal  Revenue  Sanrica 
iiicome  taxes: 
Ouaiilied  retirement  plans; 
remedial  amendment 
period;  oomments  due  by 
10-30-97;  pubishad  8-1- 
97 

UMTEO  STATES 
INFORMATION  AQBICY 

Grants  and  cooperative 
agreements  to  State  and 
local  governments, 
universities,  hospitals,  and 
other  norvprofit 
organizations;  oomments 
due  by  10-28-97;  pubished 
8-29-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Grants  and  cooperative 
agreements  to  State  and 
local  governments, 
universities,  hospitals,  and 
other  nor>-profit 
organizations;  comments 
due  by  10-28-97;  pubished 
8-2947 

Vocational  rehabiitation  and 

education: 

Veterans  education — 
Educational  aaststanca 
when  educational 
institutions  fai  to  meet 
requirements;  payments 
suspension  and 
discontinuance; 
oomments  due  by  10- 
27-97:  pubished  8^8- 
97 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  Kst  of 
pubic  bHslrom  the  current 
session  of  Congress  which 
have  become  Federal  law*.  It 
may  be  ueed  in  ooniunctioa 
with  *PLUS-  (Pubic  Laws 


Update  Sen/ice)  on  202-623- 
6641.  This  Kst  is  also 
available  online  at  httpy/ 
www.nara.gov/nara/fedreg^ 
ledreg.htmt. 

The  text  of  laws  is  not 
published  in  the  Federal 
naglatsr  but  may  be  ordered 
in  "sip  law"  (indMdual 
pamphlet)  form  from  ttte 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20400 
(phone,  202-512-2470).  The 
text  wM  also  be  made 
avaiable  on  the  Internet  from 
GPO  Access  at  MpM 
www.aocess.gpo.gov/su-jdoca/. 
Some  laws  may  not  yet  be 
avaiUMe. 


S.  1O00».L  106-63 

To  designate  the  United 
States  cxxjrthouse  at  500 
State  Avenue  tn  Kansas  City, 
Kansas,  as  tt>e  ''Rot>ert  J. 
Dole  Unied  States 
Courthouse".  (Oct  22.  1997; 
111  Stat  1342) 

Laal  List  October  21,  1997 


PiMIc  LatM  Elwtroiyc 
Notification 


Free  electronic  mal 
notification  of  new^  enacted 
Pubic  Laws  is  now  available. 
To  subscribe,  send  E-mal  to 
PENS9QPO.QOV  with  the 
folowing  message  on  a  single 
ine: 

SUBSCRIBE  PENS^ 
FIRSTNAME  LASTNAME  (e.g. 
aubacribe  pens^  john  doe). 

Use  PENSeOPaOOV  to 
subscribe  or  unsubscribe  to 
this  service.  We  carviot 
resporKJ  to  specNto  inquiries 
to  this 


Public  Papers 
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WilUam  J.  CUnUm 
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(Book  I). $51.00 

1993 

(Book  U) $51.00 

1994 

(Book  I) $56.00 
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CBookH) $52.00 

1995 

(Book  I) , $00.00 
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(Bookn) $05.00 
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Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  \^ride  Web, 
go  to  the  Superintendent  of 
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munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  informaticm,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
*"*"'  Internet  E-Mail:  gpoaccess@gpo.gov 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Presidential 
Documents 


This  uniqiM  MTviM  providM  up4o-dals 
infomwiion  on  Presidential  polcies 
and  announoaments.  It  contains  the 
tui  iBxt  of  tlw  President's  piMc 
■poaches,  statements,  messages  <o 
Congress,  news  conferences,  and  other 
Presidential  materials  released  t)y  the 
White  Houee. 


The  Weeldy  Compilation  canies  a 
Monday  dateline  and  covers  materiais 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  s  digest  . 
of  other  Presidential  activities  and 
White  House  announcements. 
Irtdexes  are  published  quarterly. 

Published  l>y  the  OfRce  of  the  Federal 
Register,  National  Archives  and 
Records  AdmMstraten. 


OrtvPnMHingCodK 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 


LI  YES,  please  enter one  year  subscriptions  for  the 

can  keep  up  to  date  on  Presidential  activities. 

Q  $137.00  First  Class  Mail 
The  total  cost  of  my  order  is  $ 


Charge  your  onhr. 

H'aEanyl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


(PD)soI 


Q  $80.00  Regular  Mail 


.  Price  nichides 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


or  pwonil  Mine) 


(PleaK  type  or  print) 


(Additioiul  addroi/attentioa  liae) 


(Street 


PorprivMjkckMkbwl 

Q  Do  not  make  my  name  available  to  otiier  mailcn 

Ckecfc  Mdhod  af  payaeat: 

□  Check  payable  to  Superintendent  of  DocunMnts 

Q  GPO  Deposit  Account        I    I    I    I    I    IT]  -  □ 

□  VISA  □  MasterCard  I    I    II    lre«»Mk»^ 

I  N  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  m 


(Cky.  Stale.  Zip  code) 


(Daytime  phone  indudiBg  area  code) 


(PUGlMie  order  na) 


(Autliorizing  apiature)  un 

TkmAyom  for  yomr  order! 

Mailto:    Superintendent  of  Documents 

P.O.  Box  371954,  Pitt^urgh,  PA  15250-7954 


MB 


The 

Federal  Register: 

What  It  I« 

And 

How  To  Use  It 


Announdiig  die  Latest  Edttion 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Golds  for  ths  Umt  of  ths  Fsdanl  RsgMv- 
Cods  of  Fsdiffsl  ■sfahtfaww  Syalam 
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National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseeses.  55647-55648 
Scimtific  Review  Center  special  emphasis  panels.  55646- 
55647 
Patent  licenses;  non-exclusive,  exclusive,  or  paitiaUy 
exclusive: 
Johns  Hopkins  University,  55648-55649 
Neurocrine  Biosdences,  55649 

naaonai  uoeamc  ana  Aimoepnenc  AanMnmranon 


Hshery  conservation  and  management 
Ala^ca;  fisheries  of  Exclusive  Economic  Zone — 
Pacific  cod.  55539 


Marine  mammals: 
tnHftonhil  taking— 
BP  Exploration  (Alaska);  on-ice  seismic  activity;  ringed 
seals.  55564-55567 


Meetings: 
Gulf  ot  Mexico  Fishery  Management  Council.  55592- 
55593 

National  Park  Servloe 

NOTICES 

Native  American  hnman  remains  and  associated  funerary 
objects: 
South  Dakota  StMe  Archaeological  Research  Center.  SD; 
inventory,  55653-55655 


NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applicaflcms. 
etc.,  55658-55659 


Regulatory  guides;  issuance,  availability.  and>vithdrawal. 
55659 


Speaal  obeenances: 
United  Nations  Day  (Proc  7044).  55723-55724 
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Public  Health  Service 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 


Veteraro  Affair*  Department 


Meetings: 
National  Institute  of  Environmental  Health  Sciences; 
National  Toxicology  Program  Center  activities  and 
procedures.  55649-55651 

Radamatton  Bureau 

NOTICES 

Contract  negotiations: 
Tabulation  of  water  service  and  repayment;  quarteiiy 
status  report,  55655-55657 

Oacurttlea  and  Exdiange  Commiaaion 

Nonccs 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  5565^55660 
Self-regulatory  organizations:  propcMed  rule  changes: 

Chicago  Board  Options  Exchange,  Inc.,  55663-55665 
Applications,  hearings,  determinations,  etc.: 

Brantley  Capital  Corp.  et  al.,  55660-55663 


Nonccs 
Meetings: 
International  Law  Advisory  Committee,  55665 

Textile  Agreements  hnpiementallon  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Superviaion  Office 
mopoaco  RULES 

Risk-based  capital: 
Construction  loans  on  presold  residential  properties, 

jimior  liens  on  1-  to  4-fBmily  residential  properties. 

etc.,  55686-55692 
Equity  securities;  unrealized  holding  gains.  55682-55686 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  National  Highway  TrafBc  Safety  Administration 
NOTICES 

Aviation  proceedings: 
Agreements  filed:  weekly  receipts,  55665 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications. 
55665-55666 


See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Comptroller  of  the  Currency 

See  Customs  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 


Vocational  rehabilitation  and  education: 
Veterans  and  reservists  education — 
Additional  educational  assistance  while  serving  In 
Selected  Reserve,  55518-55521 
NOTICES 
Advisory  committees;  annual  reports;  availability,  55670- 

55671 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55671-55673 
Sulnnission  for  OMB  review;  comment  request,  55673- 
55676 


Separate  Parte  In  Thie  laaue 

PartU 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration  55678- 
55679 

Part  HI 

Department  of  the  Treasury,  Comptroller  of  the  Currency; 
Federal  Deposit  Insurance  Corporation;  Federal  Reserve 
System;  Office  of  Thrift  Supervision;  55682-55694 

PartIV 

Department  of  Transportation,  Federal  Aviation 
Administration,  55696-55703 

PwtV 

Federal  Emergency  Management  Agency,  55706-55720 

Part  VI 

The  President,  55723-55724 


Aide 

Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Lmvn 
appears  in  the  Readw  Aids  section  at  the  end  of  this  issue. 


Electronic  BuHalin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Begister  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202—275— 
1538  or  275-0920. 


Public    m»  Electronic  Notification  Servtoa 

Free  electronic  mail  notification  of  newly  enacted  Public 
Laws  is  now  available.  To  subscribe,  send  E-mail  to 
PENS9GPO.GOV  with  the  message:  SUBSOUBE  PENS-L 
FmSTNAME  LASTNAME.  The  text  of  the  PubUc  Lawrs, 
however,  is  not  available  through  this  service. 
Use  PENS9GPO.GOV  to  subscribe  or  unsubscribe  only.  We 
CANNOT  respond  to  specific  inquiries,  comments,  or 
requests  sent  to  PENS#GPO.GOV. 
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TN*  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appicablity  and  legal  effect,  most  of  which 
are  Iteyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  pubHahed  under 
50  ti0ea  pursuant  to  44  U^.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superinterxlent  of  Documents.  Prices  of 
new  books  are  listed  tn  the  first  FEDERAL 
REGISTER  issue  of  each  weak. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  PwlB  207. 220. 221  and  224 
[RegulatkMia  Q,  T.  U  and  X] 

SacurlUM  Ciwllt  TranMctlorw;  LM  of 
MMginabta  ore  Slocto:  List  of 
Fbraign  Margin  Slocks 

A(MMCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnON:  Final  rule;  determinatian  of 
applicability  of  regulations. 

SUMMARY:  The  List  Of  Maiginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-counter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  regulations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  of  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  under  Regulation  T.  The  OTC 
List  and  the  Foreign  List  are  published 
four  times  a  year  by  the  Board.  This 
document  sets  forth  additions  to  and 
deletions  from  the  previous  OTC  List 
and  the  previous  Foreign  List 
EFFECTIVE  DATE:  November  10. 1997. 
FOR  FURTHER  NTOnMATIOM  CONTACT: 
Peggy  Wol&um.  Securities  Regulation 
Analyst.  Division  of  Banking 
Supervision  and  Regulation.  (202)  452- 
2781.  Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  D.C 
20551.  For  the  heering  impaired  only, 
contact  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TCH))  at  (202)  452-3544. 

SUPPLEMENTARY  WTORMATION:  Listed 
below  are  the  deletions  firom  and 
additions  to  the  Board's  OTC  List, 
which  was  last  published  on  July  28. 
1997  (62  FR  40257),  and  became 
effective  August  11, 1997.  A  copy  of  the 
complete  OTC  List  is  available  firom  the 
Fedoral  Reserve  Banks. 


Hie  OTC  List  includes  those  stocks 
traded  over-the-counter  in  the  United 
States  that  meet  the  criteria  in 
Regulations  G.  T  and  U  (12  CFR  Ports 
207,  220  and  221,  respectively).  This 
determination  also  affects  the 
applicability  of  Regulation  X  (12  CFR 
Part  224).  These  stocks  have  the  depoe 
of  national  investor  interest,  the  depth 
and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  (ashion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  for  trading  in  the  national 
market  systeaa  (NMS  security)  under 
rules  approved  by  the  Seouities  and 
Exchange  Comm^sion  (SEC). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  bectmie 
automatically  ma^ginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  SEC  and  at  the  National 
Association  of  Securities  Dealers.  Inc. 
and  will  be  incorporated  into  the 
Board's  next  quarterly  publication  of  the 
OTCLisL 

Also  listed  below  are  the  deletions 
from  and  additions  to  the  Foreign  List, 
which  was  last  published  on  Ju^28, 
1997  (62  FR  40257),  and  became 
effective  August  11, 1997.  A  copy  of  the 
complete  Foreign  List  is  available  from 
the  Federal  Reserve  banks. 

Public  Comiaent  and  DHsired  Eflsctive 
Data 

The  requirements  of  5  U.S.C  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.6(a)  and  (b). 
220.17(a),  (b),  (c)  and  (d),  and  221.7(a) 
and  (b).  No  additional  useful 
information  would  be  gained  by  public 
participation.  The  full  requirements  of  5 
U.S.C.  553  with  respect  to  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
soon  as  possible.  The  Board  has 


responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effective. 

List  of  Subjects 

12CFRP(Ut207 

Banks.  Banking,  Credit,  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12CFRPait220 

Banks,  Banking.  Brokers,  Credit, 
Margin,  Margin  requirements. 
Investments,  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12CFRPait221 

Banks.  Banking.  Credit,  Margin, 
Margin  requinonents,  National  Mari^et 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  224 

Banks,  Banking.  Borrowers,  Credit. 
Margin,  Margin  requirements.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  die 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.Q  78g  and  78w),  and 
in  accordance  with  12  CFR  207.2(k)  and 
207.6  (Regulation  G),  12  CFR  220.2  and 
220.17  R^ulation  T).  and  12  CFR 
221.2(j)  and  221.7  (Regulation  U).  there 
is  set  forth  below  a  listing  of  deletions 
from  and  additions  to  the  OTC  List  and 
the  Foreign  List 

DeletkHM  Firom  ttw  List  of  Margindble 
OTC  Stock* 

Stocks  Removed  for  Failing  Continued 
Listing  Requirements 

ACCUMED  INTERNATIONAL,  INC. 

Warrants  (eiqiire  10-14-97) 
ALLL\NCE  GAMING  CORPORATK»4 

Sraies  B,  15%  non-voting  senior 
specialty  shares 
AMERICAN  SENSORS,  INC 

No  par  conmion 
APPLIED  SCIENCE  ft  TECHNOLOGY. 
INC. 

Warrants  (expira  11-10-98) 
BARRrS  JEWELERS.  INC 

No  par  common 

Warrants  (expfre  07-01-2002) 
CAMBEX  CORPORATION 

$.10  par  common 
CARNEGIE  BANCORP  (New  Jersey) 

WarranU  (expire  08-18-97) 
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CHROMAVISION  MEDICAL  SYSTEMS. 
INC. 

Rights  (expire  08-05-97) 
COM/TECH  COMMUNICATIONS 
TECHNOLOGIES 

$.0001  par  common 
COMMUNITY  MEDICAL  TRANSPORT, 
INC. 

Wairants  (expire  10-03-99) 
CONSOLIDATED  BCO-SYSTEMS,  INC 

$.001  par  common 
CONTROL  DATA  SYSTEMS.  INC 

$.01  par  comLmon 
CRAIG  CONSUMER  ELECTRONICS, 
INC. 

$.01  par  common 
DIVERSINET  CORPORATION 

No  par  common 
DORSEY  TRAILERS.  INC 

$.01  par  common 
FIRST  MERCHANTS  ACCEPTANCE 
CORP. 

$.01  par  common 
GANDALF  TECHNOLOGIES.  INC 

No  par  common 
GARDNER  DENVER  MACHINERY,  INC 

$.01  par  common 
GROSSMAN'S  INC. 

$.01  par  common 
HEALTH  MANAGEMENT,  INC 

$.03  par  common 
HOLLYWOOD  PARK.  INC 

D^>ositary  shares 
HOME  STATE  HOLDINGS,  INC 

$.01  par  common 
HOMEOWNERS  GROUP,  INC 

$.01  par  common 
IBIS  TECHNOLOGY  CORPORATION 

Warrants  (expire  05-20-99) 
INNODATA  CORPORATION 

Warrants  (expire  08-09-97) 
KOLL  REAL  ESTATE  GROUP.  INC 

Series  A,  $.01  par  convertible 


MACHEBZMO  MOUSE 
RESTAURANTS.  INC 

No  par  common 
MID-STATES  PLC 

American  Depositary  Receipts 
MIDISOFT  CORPORATION 

No  per  common 
OLD  AMERICA  STORES.  INC 

$.01  par  common 
OMEGA  ENVIRONMENTAL.  INC 

$.0025  par  common 
PARADIGM  TECHNOLOGY,  INC 

$.01  par  common 
PEOPLE'S  CHOICE  TV  CORP. 

$.01  par  common 
PLAYNET  TBCHNOLOOES,  INC 

$.001  par  common 
RATTLESNAKE  HOLDING  COMPANY, 
INC 

$.001  par  common 
RENAISSANCE  ENTERTAINMENT 
CORP. 

dass  A.  warrants  expire  01-27-2000) 

Claw  B.  wrarrants  expire  01-27-2000) 
RIVER  OAKS  FURNITURE.  INC 


$.01  par  common 
SCORE  BOARD.  INC,  THE 

$.01  par  common 
SERAGEN.  INC. 

$.01  par  common 
SOLV-EX  CORPORATION 

$.01  par  common 
SPEC'S  MUSIC.  INC. 

$.01  par  common 
STANDARD  FINANCLU..  INC. 

$.01  par  common 
STERLING  FINANCIAL 
CORPORATION 

Series  A,  $1 .00  par  cumulative 

convertible  preferred 

STRAWBRIDGE  &  CLOTHIER 

Class  A.  $1.00  par  common 
SUPERIOR  ENERGY  SERVICES.  INC. 

Class  B.  warrants  expire  12-08-2000) 
TOTAL  WORLD 

TELBCOMMUNICATICWS.  NC 

$.00001  par  common 
TRACK  DATA  CORPORATION 

Warrants  (expire  08-10-97) 
UNIONBANCAL  CORPORATION 

Depositary  shares 
VECTRA  TECHNOLOGIES.  INC 

$.01  par  common 
WAVE  SYSTEMS  CORPORATION 

Class  A.  $.01  par  common 

Stocks  Removed  for  Listing  on  a 
National  Securities  Exchange  m  Being 
Involved  in  an  Acquisition 

ADVANCED  LOGIC  RESEARCH,  INC 

$.01  par  common 
AMERICAN  FEDERAL  BANK.  FSB 
(South  Carolina) 

$1.00  par  common 
AMERKIAN  FILTRONA 
CORPORATION 

$1.00  par  common 
AMERICAN  MEDSERVE 
CORPORATION 

$.01  par  comnum 
AMRIONINC. 

$.0011  par  common 
APOGEE.  INC 

$.01  par  common 
ARDEN  INDUSTRLU.  PRODUCTS,  INC 

$.01  par  common 
ARGYLE  TELEVISION.  INC. 

Class  A,  $.01  par  common 
AST  RESEARCH.  INC 

$.01  par  common 
ATWOOD  OCEANICS,  INC 

$1.00  par  common 
AURUM  SOFTWARE.  INC 

$.001  par  common 
BANKATLANTIC  BANCORP,  INC 
(Florida) 

Class  A,  $.01  par  common 
BANKERS  CORPORATION  (New  Jersey) 

$.01  par  common 
BASIC  PETROLEUM  INTERNATIONAL 
LIMIT 

Ordinary  Shares  (BAH  $3.00) 
BIOPSYS  MEDICAL.  INC 

$.001  par  common 


BLYVOORUITZICHT  GOLD  MINING 
COMPANY 

American  Depositary  Receipts 
BNH  BANCSHARES.  INC  (Connecticut) 

$1.00  par  common 
BUCYRUS  INTERNATIONAL,  INC. 

$.01  par  common 
BUFFELSFONTEIN  GOLD  MINES,  LTD. 

American  Depositary  Receipts 
CARDINAL  BANCSHARES,  INC. 

No  par  common 
CARDIOMETRICS.  INC 

$.01  par  common 
CB  BANCORP.  INC.  (Indiana) 

$.01  par  common 
CHANCELLOR  BROADCASTING 
COMPANY 

Class  A,  $.01  par  common 
COLLECTIVE  BANCORP.  INC 

$.01  par  common 
OOLONL\L  GAS  COMPANY 

$5.00  par  common 
COMMUNITY  BANKSHARES.  INC. 

$1.00  par  common 
CRA  MANAGED  CARE.  INC. 

$.01  par  common 
CROP  GROWERS  CORPORATION 

$.01  par  common 
CRYENCO  SOENCBS,  INC 

Class  A,  $1.00  par  common 
CRYOLIFE.  INC. 

$.01  par  common 
CULLEN/FROST  BANKERS.  INC 

$5.00  par  common 
DAKA  INTERNATIONAL,  INC 

$.01  par  common 
DARLING  INTERNATICMAL  INC 

$.01  par  common 
DBT  ONLINE.  INC 

$.10  par  conunon 
DELAWARE  OTSEGO  CORPORATION 

$.125  par  common 
DIGEX,  INCORPORATED 

$.01  par  common 
DRECO  ENERGY  SERVICES  LTD. 

Class  A.  no  par  common 
DRILEX  CORPORATION 

$.01  par  common 
DURCO  INTERNATIONAL,  INC 

$1.25  par  common 
EMCARE  HOLDINGS.  INC 

$.01  par  common 
ENVIROTEST  SYSTEMS.  INC 

Class  A.  $.01  par  common 
FIRST  CITIZENS  FINANCIAL  CORP. 

$.01  par  common 
FIRST  MKinCAN  BANK 
CORPORATION 

$1.00  par  conunon 
FIRST  PATROrr  BANKSHARES  CORP. 

$2.50  par  common 
FORT  HOWARD  CORPORATION 

$.01  par  common 
GIDDINGS  &  LEWIS.  INC 

$.10  per  common 
GOLCffiN  POULTRY  COMPANY.  INC 

$1.00  par  common 
OlEATER  NEW  YORK  SAVINGS  BANK 

$1.00  par  common 
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GREENWICH  AIR  SERVKXS.  INC 

Qass  A.  $.01  par  common 

Class  B,  $.01  par  common 
HAVERFIELD  CORPORATION 

$.01  par  common 
HECHINGER  COMPANY 

Class  A,  $.10  par  common 

Class  B,  $.10  par  common 

SV^%  convertible  subordinated 
debentures 
HOSPITALITY  WORLDWIDE 
SERVICES.  INC. 

$.01  par  common 
HUDSON  CHARTERED  BANCORP. 
INC. 

$.80  par  common 
IMAGYN  MEDICAL.  INC 

$.01  par  common 
INBRAND  CORPORATION 

$.10  par  common 
INDL\NA  FEDERAL  CORPORATION 

$.01  par  common 
INDUS  GROUP.  INC.  THE 

$.001  par  common 
INTERACTIVE  GROUP.  INC 

$.001  par  common 
JSB  FINANCL\L,  INC 

$.01  par  common 
KRYSTAL  COMPANY,  THE 

No  par  common 
MAXIS.INC 

$.0001  par  common 
McFARLAND  ENERGY,  INC 

$1.00  par  common 
MEMTEC  LIMITED 

American  Depositary  Shares 
MICRO  BIO-MEDICS,  INC 

$.03  par  common 
MOTIVEPOWER  INDUSTRIES,  INC 

$.01  par  common 
MS  FINANCL\L.  INC 

$.001  par  common 
NATIONAL  SANITARY  SUPPLY 
COMPANY 

$1 .00  par  common 
NELLCOR  PURITAN  BENNETT,  INC 

$.001  par  common 
NETFRAME  SYSTEMS 
INCORPORATED 

$.001  par  common 
NUMAR  CORPORATICM4 

$.01  par  common 
OCTEL  COMMUNICATIONS 
CORPORATION 

$.01  par  common 
OCWEN  FINANCL\L  CORPORATION 

$.01  par  common 
ONTRAK  SYSTEMS,  INC 

No  par  common 
OUTDOOR  SYSTEMS,  INC 

$.01  par  common 
PALMER  WIRELESS.  INC 

Class  A.  $.01  par  common 
PENN  VIRGnsnA  CORPORATKM4 

$6  JS5  par  common 
PEOPLE'S  SAVINGS  FINANCIAL 
CORP. 

$1.00  par  common 
PEOPLES  HOLDING  COMPANY.  THE 


$5.00  par  common 
PHYSK3AN  CORPORATTON  OF 
AMERICA 

$.01  par  common 
PLANET  HOLLYWOOD 
INTERNAIONAL,  INC 

Class  A,  $.01  par  conunon 
PORTSMOUTH  BANKSHARES,  INC 

$.10  par  common 
PRIDE  INTERNATIONAL,  INC 

No  par  common 
PRIME  RETAIL.  INC 

$.01  par  common 

Series  B,  cumulative  convertible 
preferred 
PURE  ATRIA  CORPORATION 

$.0001  par  common 
RAYMOND  CORPORATION,  THE 

$1.50  par  common 
RCSB  FINANCLVL,  INC 

$1.00  par  common 
RENAISSANCE  SOLUTIONS,  INC 
'  $.001  par  common 
RIVERVIEW  SAVINGS  BANK,  F.S  J. 

$1.00  par  common 
ROYAL  GRIP.  INC 

$.001  par  common 
SECURITY  CAPITAL  CORPORATION 

$1.00  par  common 
SEDA  SPECLU.TY  PACKAGING  CORP. 

No  par  common 
SERV-TECH.  INC 

$.50  par  common 
SHARED  MEDICAL  SYSTQSffS  CORP. 

$.01  par  common 
SIMPSON  MANUFACTURING  CO., 
INC 

No  par  common 
SMT  HEALTH  SERVICES.  iNC 

$.01  par  common 
SOUTHWEST  SECURITIES  GROUP. 
INC 

$.10  par  common 
STRYKER  CORPORATION 

$.10  par  common 
SUBURBAN  BANCORPORATION,  INC 

$.01  par  common 
TALBERT  MEDICAL  MANACXMENT 
HOLDINGS 

$.01  par  common 
TELCO  COMMUNICATIONS  C^OUP. 
INC 

No  par  common 
TBTRA  TECHNOLOGIES.  INC 

$.01  par  common 
THERAPEUTIC  DISCOVERY 
CORPORATION 

Class  A.  $.01  par  common 
TUBOSCOPE  INC 

$.01  par  common 
U.S.  BANCORP  (Oregon) 

$5.00  par  common 

Series  A.  8c  par  cumulative  prefaired 
UNITED  CITIES  GAS  COMPANY 

No  par  conunon 
UNITED  WASTE  SYSTEMS.  INC 

$.001  par  conunon 
VARSITY  SraiTT  CORPORATICM4 

$.01  par  common 


VERSA  TECHNOLOGIES.  INC 

$.01  par  common 
WATSON  PHARMACEUTKIALS.  INC 

$.0033  par  common 
WINSTON  HOTELS.  INC 

$.01  par  conunon 
WINTON  FINANCIAL  CORPC»ATION 

No  par  common 

AddmoastotheListofMaTginabhOTC 
Stoda 

«ENTERTAINMENT.  INC 

$.01  par  common 
AXL  MOORE  ARTS  &  CRAFTS.  INC 

No  par  common 
ADVANCED  ELECTRONIC  SUPPORT 
PRODUCTS.  INC 

$.001  par  common 
ADVANTAGE  LEARNING  SYSTEMS. 
INC. 

$.01  par  common 
AEHR  TEST  SYSTEMS 

$.01  par  common 
AMERICAN  BUSINESS 
INFORMATION.  INC 

Class  A,  $.0025  par  common 
AMERICAN  CAPTTAL  STRATEGIES, 
LTD. 

$.01  par  conunon 
AMERICAN  DENTAL  TECHNOLOGIES. 
INC 

$.001  par  common 
APPLE  SOUTH.  INC. 

Apple  South  Financing  I 
ASL\  ELBCTR0NK:S  HOLDING  CO., 
INC 

$.01  par  common 
AUTHENTIC  SPECLU^TY  FOODS,  INC 

$1.00  par  common 
AUTOCYTE,  INC 

$.01  par  common 
BEI  TECHNOLOGIES,  INC 

$.001  par  common 
BELL  CANADA  INTERNATIONAL. 
INC. 

No  par  common 
BEST  SOFTWARE,  INC. 

No  par  common 
BIG  DOG  HOLDING.  INC 

$.01  par  conunon 
BIOREUANCE  CORPORATION 

$.01  par  common 
BORON.  LePORE  &  ASSOCL^TES,  INC 

$.01  par  common 
CABLE  MICHIGAN,  INC 

$1.00  par  conunon 
CARRIZO  OIL  &  GAS,  INC 

$.01  par  common 
CASMYN  CORPORATICW 

$.04  par  conunon 
CASTLE  DENTAL  CENTERS.  INC 

$.001  par  common 
CATALYTICA.  INC 

Warrants 
CHILDREN'S  PLACE  RETAIL  STCffiES, 
INC.  THE 

$.10  par  conunon 
CmZENS  NATIONAL  BANK  OF 
TEXAS 
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$2.03  par  common 
CMP  MEDIA.  INC 

S.Ol  par  comm<ni 
COGNICASE.  INC 

No  par  common 
COMPASS  PLASTICS  k 
TECHNOLOGIES.  INC 

$.0001  par  common 
COMPUTER  MOTION.  INC 

$.001  par  common 
CONCENTRIC  NETWORK 
CORPORATION 

$.001  par  common 
CONTINENTAL  NATURAL  GAS.  INC 

$.01  par  common 
CORKA  CORPORATION 

$.001  par  common 
CORFORATEFAMILY  SOLUTIONS. 
INC 

No  par  common 
CORSAIR  COMMUNICATION.  INC 

$.001  par  common 
CRESCENDO  PHARMACEUTICALS 
CORPORATION 

Class  A,  $.01  par  common 
CRESCENT  OPERATING.  INC 

$.01  par  common 
era  INTERNATIONAL  CC»PC«ATIC»4 

$.01  par  common 
DftN  FINANCL\L  CORPORATION 

Series  A.  non-cumulative 
exchangeable  preferred 
DENISON  INTERNATIONAL  PLC 

American  Depositary  Shares 
DIGITAL  TRANSMISSION  SYSTEMS. 
INC 

$.01  par  common 
EAGLE  GEOPHYSICAL.  INC 

$.01  par  common 
EASTBROKERS  INTERNATICH4AL 
INCORPORATED 

$.05  par  common 
EDAP  TMS  S.A. 

American  Depositary  Receipts 
EDUTREK  INTERNATIONAL.  INC 

Class  A,  no  par  common 
ENCXL  GENERAL  DEVELOPERS  LTD. 

Class  A,  ordinary  shares  (.1  LIS) 
EXCELSIOR-HENDERSON 

MOTORCYCLE  MANUFACTURING 

$.01  par  common 
EXECUSTAY  CORPCMIATION 

$.01  par  common 
FARO  TECHNOLOGIES,  INC 

$.001  par  common 
FINE  AIR  SERVICES,  INC 

$.01  par  common 
FIRST  CARNEGIE  DEPOSIT 

$.10  ]>ar  common 
FIRST  INTERNATIONAL  BANCORP, 
INC.  (Connecticut) 

$.01  par  common 
FIRSTOTY  FINANCIAL 
CORPORATION 

Special  preferred  stock 
FRESHSTART  VENTURE  CAITTAL 

$.01  par  common 
FRIEDE  GOLDMAN  INTERNATIONAL, 
INC 


$.01  par  common 
GALILEO  TECHNOLOGY,  LTD. 

Ordinary  shares  (NIS  .01) 
GENERAL  BEARING  CORPORATION 

$.01  par  common 
GLOBECOMM  SYSTEMS.  INC 

$.001  par  common 
HACH  COMPANY 

Class  A,  $1.00  par  common 
HALL.  KINION  &  ASSOCL\TES,  INC 

$.001  par  common 
HARVEST  RESTAURANT  OlOUP,  INC 

$.01  par  common 
HEARST-ARGYLE  TELEVISION.  INC 

Class  A,  $.01  par  common 
HYSEC.INC 

$.001  par  common 
IFS  INTERNATIONAL.  INC 

$.001  par  common 

Series  A.  preferred 

Series  A.  warrants  (expire  01-31- 
2002) 
IL  PORNAIO  (AMERICA) 
CORPORATION 

$.001  par  common 
INDUS  INTERNATIONAL,  INC. 

$.001  par  common 
INFORMATION  MANAGMENT 
ASSOCL\TES,  INC. 

No  par  conunon 
INNOVA  CORPORATION 

No  par  common 
INSPIRE  INSURANCE  SOLUTIONS, 
INC 

$.01  par  common 
INTEGRAL  SYSTEMS,  INC 

$.01  par  common 
INTERNATIONAL  TOTAL  SERVICES, 
INC. 

No  par  common 
lONlCA  GROUP  PLC 

American  Depositary  Receipts 
JJ).  EDWARDS  ft  COMPANY 

$.001  par  common 
JEVIC  TRANSPORTATION,  INC 

No  par  common 
JLM  INDUSTRIES.  INC 

$.01  par  common 
KENDLE  INTERNATIONAL.  INC 

No  par  common 
KOFAX  IMAGE  PRCMDUCTS.  INC 

$.001  par  common 
LAKELAND  FINANCIAL 
CORPORATION 

$.50  par  common 

No  par  cumulative  trust  preferred 
LOGILTTY.INC  . 

No  par  common 
MACHEEZMO  MOUSE 
RESTAURANTS.  INC 

No  par  common 
MARCAM  SOLUTIONS,  INC 

$.01  par  common 
MASON-DDa3N  BANCSHARES.  INC 

Prefanwd  securities  liquidati(Ri 
amount  $25 
McMORAN  OIL  k  GAS  CCA4PANY 

Rights  (expire  11-13-97) 
MECABtOS  CORPORATION 


$.001  par  common 
MICROCELL 

TELECOMMUNICATIONS.  INC. 

Class  B,  no  par  common 
MISONIX.  INC. 

$.01  par  common 
MODERN  TIMES  GROUP  MTG  AB 

American  Depositary  Shares 
MC»4ARCH  DENTAL  CORPORATION 

$.01  par  common 
NATIONAL  RESEARCH 
CORPORATION 

$.001  par  common 
NETWORK  SOLUTIONS.  INC 

Class  A,  $.001  par  common 
NEWOOM.INC 

$.001  par  common 

Warrants  (expire  09-16-2002) 
NEWSTAR  RESOURCES,  INC 

$.01  par  common 
NEXTLINK  COMMUNICATIONS,  INC 

Class  A.  $.02  par  common 
NORTHWAY  FINANCL\L,  INC 

$1.00  par  common 
NOVEL  DENIM  HOLDINGS.  LTD. 

Ordinary  shares  ($1.00  par  value)      « 
OBJECTIVE  CCH^fMUNICATIONS,  INC 

$.01  par  common 
OCULAR  SCIENCES,  INC 

$.001  par  common 
OMEGA  RESEARCH,  INC 

$.01  par  conunon 
OMTOOL,  LTD. 

$.01  par  common 
OREGCH4  TRAIL  FINANCLU. 
CORPORATION 

$.01  par  common 
ORTHALLL\NCE,  INC. 

Class  A,  $.001  par  comnum 
OSI  SYSTEMS.  INC 

No  par  conunon 
PACIFIC  CREST  CAPITAL,  INC 

Trust  prefrared  security 
PEGASUS  SYSTEMS.  INC 

$.01  par  common 
PEOPLE'S  PREFERRED  CAPITAL 
CORPORATION 

Series  A,  noncumulative 
exchangeable  preferred 
PERVASIVE  SOFTWARE,  INC 

$.001  par  common 
POSITRON  FIBER  SYSTEMS 
CORPORATION 

No  par  common 
POWER-ONE,  INC 

$.001  par  common 
PRICESMART.  INC. 

$.0001  par  common 
PRIME  BANCSHARES,  INC 

$.25  par  common 
PRIMEENERGY  CORPORATION 

$.10  par  conunon 
PROBUSINESS  SERVICES,  INC 

$.001  par  common 
PROFILE  TECHNOLOGIES,  INC 

$.001  par  common 
PROGENITOR,  INC. 

$.001  par  common 

Warranto  (expire  08-07-2002) 
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PROSOFT I-NET  SOLUTIONS,  INC 

$.001  par  common 
PULASKI  SAVINGS  BANK  (New  Jersey) 

$.01  par  conunon 
QAD,  INC 

$.001  par  common 
(HJESTRON  TECHNOLOGY,  INC. 

Series  B,  convertible  preferred 
RAOCOMLTD. 

Ordinary  share  ($.05  NIS) 
RCN  CORPORATION 

$1.00  par  common 
RENEX  CORPORATION 

$.001  par  common 
REPUBUC  BANCSHARES,  INC 

Cumulative  Trust  Preferred  Securities 
Liquidation  $10 
RETROSPETTIVA.  INC 

No  par  common 

Warranto  (expire  09-23-2002) 
RTF  TECHNOLOGIES,  LTD. 

Ordinary  shares  (.1  NIS) 
RIVERVIEW  SAVINGS  BANK.  F.S.B. 

$.01  par  common 
ROYAL  PRECISION.  INC 

$.001  par  common 
RSL  COMMUNICATIONS.  LTD. 

Class  A.  $.0045  par  conunon 
SCHEID  VINEYARDS.  INC 

Class  A.  $.001  par  common 
SCM  MICROSYSTEMS.  INC 

$.001  par  common 
SHORE  BANK  (Viigiaia) 

$.33  par  common 
SK3^ATURE  EYEWEAR,  INC 

$.001  par  common 
SINCLAIR  BROADCAST  GROUP.  INC 

Soles  D.  convertible  exchangeable 
preferred 
SLH  CORPORATION 

$.01  par  ccnnraon 
SPR.INC 

$.01  par  common 
STAR  BUFFET,  INC 

$.001  par  common 
STARTEC  GLOBAL 

COMMUNICATIONS 
CORPORATION 

$.01  par  common 
STERKSNICS  INTERNATK»4AL.  INC 

$.001  par  common 
SYNTEL.  INC 

No  par  common 
TAKE-TWO  INTERACTIVE  SOFT,  INC 

$.01  par  common 
TELE-COMMUNICATIONS,  INC 

TCI  Ventures  Group,  Class  A.  $1.00 
par  common 

TCI  Ventures  Group,  Class  B,  $1.00 
par  common 
THE  A  CONSULTING  TEAM,  INC 

$.01  par  common 
THINKING  TOOLS,  INC 

$.001  par  common 
TOTAL  ENTERTAINMENT 

RESTAURANT  CORPORATION 

$.01  par  common 
TRACK 'N  TRAIL 

$.01  par  common 


TRAILER  BRIDGE,  INC 

$.01  par  common 
TRAVEL  SERVICES  INTERNATIONAL, 
INC 

$.01  par  common 
TRENDWEST  RESORTS,  INC 

No  par  common 
TRIMERIS,INC 

$.001  par  common 
TURBODYNE  TECHNOLOGIES,  INC 

No  par  common 
U.S.  BANCORP  (Minnesota) 

Series  A,  preferred  stock 
U.S.A.  FLORAL  PRODUCTS,  INC 

$.001  par  common 
UNIFAB  INTERNATIONAL,  INC 

$.01  par  common 
UNIQUE  CASUAL  RESTAURANTS. 
INC 

$.01  par  conunon 
VALLEY  INDEPENDENT  BANK 

No  par  common 
VESTCOM  INTERNATK»4AL.  INC 

No  par  common 
VIMRX  PHARMACEUTICALS.  INC 

Warranto  (expire  06-20-2006) 
VIRGINIA  COMMERCE  BANK 

$5.00  par  common 
VISION  TWENTY-ONE.  DC 

$.001  par  common 
WARNER  CHILCOTT,  PLC 

American  Depositary  Shares 

IMetiaas  Fkmi  the  F«H«igB  MargiaUM 

AUSTRIA 

PERLMOOSER  ZEMENTWERKE  AG 
Ordinary  shares,  par  100  Austrian 
schillinsB 

BELGIUM 

ALMANI)-KREC«ETBANK  GROUP 
WPR 

CANADA 

BRASCAN  LIMITED 

No  par  Class  A  common 
COCA-COLA  BEVERA(SS  LTD. 

No  par  common 
EDPER  GROUP  LIMITED 

Class  A,  no  par  common 
NATIONAL  TRUSTOO  INC 

No  par  common 
TOTAL  PETROLEUM  (NORTH 
AMERICA)  LTD. 

No  par  common 

FINLAND 

MERITA  LTD 

B  Sharee.  par  5  Finnish  marks 
RAISON  TEHTAAT  VAIH  OS  OY  AB 

K  Series  commcm.  par  10  Finnish  ' 

FRANCE 

GTM-ENTREPOSE  SA 

Ordinary  shares,  par  50  French  francs 
UNION  FRANCAISE  Effi  BANQUES 
LOCABAILSA 

Ordinary  shares,  par  100  French 


francs 

ITALY 

SASIBSPA 
Non-convertible  savings  shaiea..  par 
1000  Ura 
STET  SOC  FINANZIARIA 
TELEFONICA  PA 
Non-convettible  savings  slMies.  par 
1000  lira 
STET  SOC.  FINANZIARIA 
TELEFONICA  PA 
Ordinary  shares,  par  1000  lira 

JAIHN 

CALPIS  POOD  INDUSTRY  CO..  LTD. 

¥50  par  conunon 
MORINAGA  AND  CCHklPANY.  LTD. 

¥50  par  conuntm 
NIPPON  BEET  SUGAR 

MANUFACTURING  CO..  LTD, 

¥50  par  common 
SIK3WA  LD4E.  LTD. 

¥50  par  common 
YUASA  TRADING  CO..  LTD. 

¥50  par  common 

t4ALAYSIA 

BEI^AYA  INDUSTRIAL  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 

NORWAY 

NYCOMEDASA 
A  Ordinary  Common,  par  4 
Nmifvegian  krone 
NYCOMEDASA 
B  ordinary  common,  par  4  Norwe^an 
krone 
STOREBRANDAS 
A  ordinary  common,  par  5  Norwegian 
krone 

SOUTHAFRICA 

AMPLATSLTD. 
Ordinary  shares,  par  1  South  African 
rand 
RUSTENBURG  PLATINUM  HOLDINGS 
LIMITED 
Ordinary  shares,  par  0.10  Soudi 
African  rand 

THAILAND 

CMIC  FINANCE  ft  SECURITIES  PUBLIC 
CO.  LTD. 
Ordinary  shares,  par  10  Thai  b^t 
(XNERAL  FINANCE  ft  SECURITIES 
PUBUC  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 
WATTACHAK  CO.  LTD. 
Ordinary  shares,  par  10  Thai  baht 

UNITED  KINGDOhi 

AMSTRADPLC 

Ordinary  shares,  par  25  p 
TR  SMALLER  CCAifPANIES 
INVESTMENT  TRUST 

Ordinary  shares,  par  25  p 
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to  Ik*  Forai^  MwgiB  liit 

CANADA 

EDPER  BRASCAN  CXtRPORATION 
Qass  A.  DO  par  common 

FINLAND 

MERITA  LTD 

A  shares,  par  5  Finnish  marks 
RAISON  TKHTAAT  VAIH  OS  OY  AB 

K  shares  common,  par  10  Finnish 
marks 

FRANCE 

GROUPEGTMSA  • 

Ordinary  shares,  par  50  Ft«ich  fitancs 

JAPAN 

CAlJTSCa.LTD. 
50  par  common 

MALAYSIA 

REKAPAC3FIC  BERHAD 
Ordinary  shares,  par  1  Malaysian 
ringgit 

SOUTH  AFRICA 

ANGLO  AMERICAN  PLATINUM 
CORPORATION  LIMITED 
Ordinary  shares,  par  10  South  African 
rand 

UNITED  iaNGDC»4 

BILLTTONPLC 

Ordinary  shares,  par  50  p 
HENISRSON  SMALLER  ODMFANIES 

INVESTMENT  TRUST 
Ordinary  shares,  par  25  p 
NYCOMED  AMERSHAM 

INTERNATIONAL  PLC 
Ordinary  shares,  par  25  p 

By  otdar  of  the  Board  of  Govemon  of  ths 
Federal  Reserve  System,  actmg  by  its  Director 
of  the  [Jivision  of  Banking  Supervixioo  and 
ReguladoD  punuant  to  delegiUed  authority 
(12  CFR  265.7(0(10)),  October  22. 1997. 
WilliaM  W.  Wika. 
Secr&taiyc^  the  Board. 
[FR  Doc.  97-2S421  Filed  10-24-87;  8:45  am] 


D^ARTIiBIT  OF  TRANSPORTATION 
Federal  AvMion  Administration 
14CFRPwt30 


(Doekec  No.  M-CE-IT-AD; 
10173;  A0«7-ll-Qq 


Aitewrthineee  Diracttvee;  PHtue 

iLad.1 


2A,  BN-SB.  and  BN-ar 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Pilatus  Britten-Norman  Ltd. 
(PBN)  BN-2.  BN-2A,  BN-2B.  and  BN- 
2T  series  airplanes.  This  action  requires 
modifying  the  upper  engine  mounting 
brackets  on  the  wing  front  spar  as 
tarminatiog  action  for  the,repetitive 
inspections  that  were  required  in  AD 
84-23-06.  AD  84-23-06  is  being  revised 
in  a  separate  action,  deleting  the  Pilatus 
BN-2,  BN-2A,  BN-2B,  and  BN-2T 
series  airplanes  from  its  applicability. 
This  AD  is  prompted  by  several  reports 
of  cracks  in  the  upper  engine  mounting 
brackets  and  a  new  terminating  action  to 
eliminate  the  repetitive  inspections  for 
Pilatus  BN-2,  BN-2A.  BN-2B,  and  BN- 
2T  series  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  &uliira  of  the  upper  engine 
moimting  brackets  on  the  wing  moimted 
engines,  which  could  possibly  cause 
structural  failure  of  the  airplane. 
DATES:  Effective  November  24, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
24. 1997. 

AOORCSSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Pilattis  Britten-Norman  Ltd..  Bembridge. 
Isle  of  Wight.  United  iOngdom  P03S 
5PR;  telephone  44-19-83-872511; 
bcsimile  44-19-83-873246.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Cmtral  Region,  Office  of  the 
Regicmal  Coimsel,  Attention:  Rules 
Docket  96-CE-17-AD.  Room  1558,  601 
E.  12th  Street.  Kansas  Qty,  Missouri 
64106:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC 
FOR  RJflTHER  MPOfMATION  CONTACT:  Mr. 
S.  M.  Nagarajan,  Project  Officer,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City.  Missouri 
64105:  telephone  (816)  428-6932; 
fecsiaaile  (816)  426-2169. 

SUPPLBfBrTARY  MFORMATION: 


annCY  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 


EvealB  Leadmg  to  the  bsaance  of  Tkis 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Pilatus  BN-2.  BN-2A,  BN-2B, 
and  BN-2T  series  airplanes  was 
published  in  the  Fedaral  »«;*■«—•  on 
March  10. 1997  (62  FR  10754).  The 
action  proposed  to  require  initially 
inspecting  the  upper  engine  mounting 
brackets  on  the  wing  mounted  engines 
for 

(1)  Cracks  at  the  bolt-holea. 


(2)  Elongation  of  the  bolt  holes. 

(3)  PretUng  within  the  holes. 

(4)  Clacks  at  the  rivet  holes, 

(5)  Distortion  or  delami nation  of  tlw 
lugs,  and  that 

(6)  The  bearings  are  the  correct  length 
and  the  bolts  are  not  threadbound. 

If  there  is  no  evidence  of  damage  or 
defects  similar  to  any  of  the  above- 
mentioned  items,  the  proposed  AD 
would  require  repetitive  inspections  at 
regular  intervals  until  the  accumulation 
of  2,000  hoius  time-in-service  after  the 
effective  date  of  the  AD.  at  which  time 
the  AD  would  require  accomplishing 
Pilatus  Modification  NB/M/1147. 

If  any  damage  or  defects  are  found 
similar  to  any  of  the  six  items 
previously  mentioned,  this  action 
would  require  immediately 
accomplishing  Pilatus  Modification  NB/ 
M/1147.  This  modification  consists  of 
replacing  damaged  brackets,  bolts,  and 
bushes  with  parts  of  an  improved 
design.  Accomplishing  this 
modification  is  considered  a  terminating 
action  to  the  repetitive  inspections. 
Accomplishment  of  the  AD  would  be  in 
accordance  with  Pilatus  Britten-Norman 
Service  Bulletin  No.  BN-2ySB.61,  Issue 
5,  dated  December  9, 1981. 

Inter^ted  f>er8ons  have  be«i  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  vnre  received  on  the 
proposed  nde  or  the  FAA's 
determination  of  the  cost  to  the  public 

Tfaa  FAA's  Aging  Aircraft  Policy 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or.  in  certain  instances, 
reduce  the  number  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considos  (1)  the  safety  consequences  if 
the  known  problem  is  not  detected 
during  the  inspection:  (2)  the 
probability  of  the  problem  not  being 
detected  during  the  Inspection:  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  conunuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  a  critical 
repetitive  inspection. 

For  Pilatus  BN-2,  BN-2A,  BN-2B. 
and  BN-2T  series  airplanes,  the 
manufactiaer  has  incorporated  a  design 
change  that  would  replace  damaged 
bolts,  brackets,  and  bushes  with  parts  ctf 
improved  design,  which  would 
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terminate  the  repetitive  inspections  of 
the  upper  engine  mounting  brackets  on 
the  wing  mounted  engines  required  by 
AD  84-23-06.  It  is  AD  84-23-06  that 
required  the  repetitive  inspections  on 
the  Pilatus  BN-2,  BN-2A.  BN-2B,  and 
BN-2T  series  airplanes  and  the  Pilatus 
BN-2A  MK.  Ill  series  airplanes.  A 
separate  action  (Docket  84-CE-18-AD) 
is  being  published  concurrenUy  with 
this  AD,  and  revises  AD  84-23-06  so 
that  the  BN-2A  MK.111  series  airplanes 
will  be  the  only  airplanes  to  which  AD 
84-23-06  applies. 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information,  the  FAA  has 
determined  that  AD  action  should  be 
taken  to  modify  the  upper  engine  wing 
moimting  l»ackets  of  the  affected 
airplanes  to  eliminate  the  rep^five 
short-interval  ins]}ections,  and  to 
prevent  failure  of  the  upper  engine  wing 
mounting  brackets  on  wing  mounted 
engines,  which  could  possibly  cause 
structural  failure  of  the  airplane. 

He  FAA's  Detarmination 

Aftor  carefid  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
imiposed. 

Coetlaapect 

The  FAA  estimates  that  112  airplanes 
in  the  U.S.  registry  will  be  affected  by 
the  AD,  that  it  will  take  approximately 
37  woikhours  per  airplane  to 
accomplish  the  initial  inspection  and 
modification,  and  that  the  average  labor 
rate  is  approximately  $60  an  hoiu'.  Parts 
cost  approximately  $800  per  airplane  to 
accomplish  the  modification.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$338,240  or  $3,020  per  airplane.  This 
figure  is  based  on  the  initial  inspection 
and  modification  only.  It  does  not  take 
into  account  the  cost  for  the  repetitive 
inspections  that  may  be  incurred  over 
the  life  of  the  airplane  until  the 
modification  is  accomplished.  The  FAA 
has  no  way  of  determining  how  many 
owners/operators  have  accomplished 
the  proposed  action  and.  therefore 
assumes  that  none  of  the  owners/ 
operators  of  the  affected  airplanes  have 
accomplished  the  proposed  action. 


The  AD  Action's  Iiiq»act  Utiliaia«  the 
FAA's  Aging  Conunilar  Claae  Ahrcraft 
Poiky 

The  intent  of  the  FAA's  aging 
commuter  airplane  i»ogram  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  La  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  112 
airplanes  in  the  U.S.  registry  that  will  be 
affected  by  this  AD.  the  FAA  has 
detennined  that  approximately  18 
percent  are  operated  in  scheduled 
passenger  service  by  11  different 
operators.  A  significant  number  of  the 
remaining  82  percmt  are  oi>erated  in 
other  forms  of  air  transportation  such  as 
air  cargo  and  air  taxi. 

This  AD  allows  2.000  houn  time-in- 
service  (TIS)  after  the  effective  date  of 
the  AD  before  mandatory 
accomplishment  of  the  design 
modification.  The  average  utilization  of 
the  fleet  for  those  airplanes  in 
commercial  commuter  service  is 
approximately  25  to  50  hours  TTS  per 
week.  Based  on  these  figures,  operators 
of  commuter-class  airplanes  involved  in 
commercial  operation  will  have  to 
accomplish  the  modification  within  10 
to  20  calendar  months  after  the  efiective 
date  of  the  AD.  For  private  owners,  who 
typically  operate  between  100  to  200 
hours  TIS  per  year,  this  will  allow  5  to 
10  years  before  the  modification  will  be 
mandatory. 

Regulatory  bapact 

The  regidations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Stetes.  on  the  relationship  between  the 
national  government  and  the  Stetes,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  disctissed  above,  I 
cntify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
iiUMct,  positive  or  negative,  on  a 
suDstantial  munber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  i 


Uel  of  Safateds  in  14  CFR  Part  M 

Ait  transportetion.  Aircraft,  Aviation 
safety.  Inccopontion  by  reference. 
SafiMy. 

Adoption  of  the  AmendmBBt 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  pari  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  9»-AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  dtetion  for  part  30 
continues  to  reed  as  foUovrs: 
AaAorttr-  49  U.S.C  10e(g).  4011S.  44701. 


§39.13    [l 

2.  Section  39.13  is  amended  by 
adding  aliew  airworthiness  directive 
(AD)  to  read  as  follows: 


87-22-02    nialM  niilf  Nwaa  TTn 
Amendment  39-10173;  Docket  No.  96- 

CB-17-AD. 

Applicability:  Models  BN-2  (aerial 
numben  1  thiou^  2033).  BN-2A  and  BN- 
2B  (serial  numbers  1  through  2116),  and  BN- 
2T  (serial  numbers  419,  aqd  2030  through 
2033)  airplanes,  cotificated  in  any  category. 

Nala  1:  This  AD  ^pliea  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedMir  it  has  bean 
modified,  altered,  or  repaired  in  tlie  area 
subject  to  the  requirements  of  tliis  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfbnnance  of  the 
requirements  of  this  AD  is  affected,  tlie 
owner/operator  must  request  approvai^or  aa 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  efiiiict  of  the  modification,  alteration,  or 
repair  on  the  unsafie  conditioc  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  500 
hotirs  time-in-service  (TIS)  after  the  last 
inspection  required  by  AD  84-23-06,  or 
witiiin  tlie  next  100  hours  TIS  after  the 
afiactive  date  of  tliis  AD,  wiiichever  occms 
later,  unless  already  accomplished,  and 
thereafter  as  indicated  in  the  body  of  tiiis  AD. 

To  prevent  failure  of  the  upper  mounting 
brackets  on  both  wing  mounted  engines, 
which  could  cause  structural  failure  of  the 
airplane,  accomplish  the  following: 

(a)  Inspect  the  upper  mounting  brackets, 
bolts,  and  bushes  on  both  wing  mounted 
engines  in  accordance  with  the  "ACTICM>I- 
iB^action"  section  in  Pilatiu  Britten- 
Norman  (Pilatus)  Service  Bulletin  (SB)  Na 
BN-2/SB.61.  Issue  5,  dated  Oecamber  9. 
1981.  for 

(1)  Cracks  at  the  boh  holes. 

(2)  Elongation  of  the  boh  holes, 

(3)  Fret^  within  the  boh  holes. 

(4)  Cracks  at  the  rivet  holes. 

(5)  Distiution  or  dwlaminatinn  of  tlie  higs. 
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(6)  IncoiTBCt  bearing  length  and 
threadbound  bolu.  b)  If  the  inspection 
reveals  any  evidence  of  damage  or  defiscts 
similar  to  the  items  in  paragraphs  (aKl) 
through  (a)(6),  prior  to  further  flight, 
accomplish  Pilatus  Modification  NB/M/1147 
by  replacini;  the  brackets,  bushes,  and  bolts 
%vith  brackets,  bushes,  and  bolts  of  improved 
design  in  accordance  with  [wragraphs  1,  2. 3, 
and  5  of  the  "ACTION— Rectification/ 
Modification"  section  in  Pilatus  SB  No.  BN- 
2/SB.61,  Issue  5.  dated  December  9,  1981. 

(c)  If  damage  or  defects  are  found  on  just 
one  of  the  two  brackets  on  each  engine,  then 
both  brackets  must  be  replaced,  prior  to 
further  flight,  in  accordance  with  paragraph 
1  of  the  "ACTION— Rectification/ 
Modification"  section  in  Pilatus  SB  No.  BN- 
2/SB.61,  Issue  5.  dated  December  9, 1981. 

(d)  If  no  damage  or  defiacts  are  found 
similar  to  the  items  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  AD,  continue  to  inspect 
at  intervals  not  to  exceed  500  hours  TIS,  until 
the  accumulation  of  2,000  hours  TIS  after  the 
effiective  date  of  this  AD,  at  which  time 
Modification  NB/M/1147  must  be 
accomplished  on  both  upper  mounting 
brackets  on  both  engines  in  accordance  with 
paragraphs  1,  2,  3,  and  5  of  the  "ACTION — 
Rectification/Modification"  section  of  Pilatus 
SB  No.  BN-2/SB.61,  Issue  5,  dated  December 
9. 1981. 

(e)  Accomplishing  Modification  NB/M/ 
1147  in  the  "ACTION— Rectification/ 
Modification"  section  of  Pilatus  SB  No.  BN- 
2/SB.61,  Issue  5.  dated  December  9, 1981,  is 
considered  terminating  action  to  the 
repetitive  inspections  required  In  paragraph 
(d)  of  this  AD. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  He  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service,  PAA.  1201  Walnut, 
suite  900,  Kansas  City.  Missouri  64105.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  2:  Information  concerning  the   . 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Small  Airplane  Directorate. 

(h)  The  inspections  and  modifications 
required  by  this  AD  shall  be  done  in 
accordance  with  Pilatus  Britten-Norman  Ltd. 
Service  Bulletin  No.  BN-2/SB.61.  Issue  5. 
dated  December  9, 1981.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Pilatus  Britten- Norman 
Ltd.,  Bembridge,  Isle  of  Wight.  United 
Kingdom  P035  5PR.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  OCBce 
of  the  Regional  Counsel.  Room  1558.  601  E. 
12th  Street,  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register,  BOO  North 
Capitol  Street.  NW.,  suite  700.  Washington, 
DC. 


(i)  This  amendment  (39-10173)  becomes 
effoctive  on  November  24. 1997. 

Issued  in  Kansas  City,  Missouri,  on 
October  16, 1997. 
Mary  Ellen  A.  Schntt, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Serrice. 
|FR  Doc.  97-28082  Filed  10-24-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrapaee  Doctwt  Na  97-AWP-17] 

Rm2120-AA88 

Eatablisliment  of  VOR  Federal  Airway; 
Cailfomia 

AOaiCY:  Federal  Aviation 
Adjninistration  (FAA),  DOT. 
ACTION:  Pinal  rule. 

SUMMARV:  This  rule  establishes  Federal 
Airway  607  (V-607)  between 
Mendocino,  CA,  and  Areata,  CA.  This 
airway  is  necessary  to  efficiently 
manage  air  traffic  operations  dtiring 
those  periods  when  nonradar 
procedures  are  in  use. 

EFFECTIVE  DATE:  0901  UTC,  January  1, 
1998. 

FOR  FURTHER  9iF0RMATI0N  CONTACT:  Ken 
McElroy.  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

8UPPI.EMENTARY  MFORMATION: 
History 

On  June  10, 1997.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
V-607  between  Mendocino,  CA,  and 
Areata,  CA  (62  FR  33579).  This  airway 
is  necessary  to  efficiently  manage  air 
traffic  operations  during  those  periods 
when  nonradar  procedures  are  in  use. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes  and  a  three  degree  radial      ^ 
change  in  the  legal  description  from 
"Areata,  CA,  156"'  radial"  to  "/Areata, 
CA,  153"  radial,"  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 

Domestic  VOR  Federal  Airways  are 
published  in  paragraph  601 0(a)  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16. 1997, 


which  is  incorporated  by  refisrence  in  14 
CFR  71.1.  The  airway  listed  in  this 
document  will  be  published 
subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  V-607  between 
Mendocino,  CA,  and  Areata.  CA.  This 
airway  is  necessary  to  efficiently 
manage  air  traffic  operations  during 
those  periods  when  nonradar 
procedures  are  in  use. 

Approximately  25  to  30  air  carrier  and 
general  aviation  flights  per  day 
currently  fly  a  direct  route,  which 
coincides  with  the  airway.  During 
nonradar  operations,  however,  all  north/ 
south  traffic  is  forced  onto  V-27  and 
over  the  Fortune  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC).  This  causes 
dela3rs  to,  and  conflicts  with,  departure 
aircraft  that  would  not  be  necessary 
with  the  airway.  Currently,  the  only 
alternative  to  V-27  is  V-494;  however, 
V-494  has  a  13.00D-£oot  mean  sea  level 
minimum  en  route  altitude,  and  an  over 
water  segment  which  renders  V-494 
unsuitable  for  a  large  number  of  general 
aviation  aircraft.  Another  problem  arises 
whenever  the  Fottuna  VORTAC  is  out  of 
service  since,  at  such  times,  both  V-27 
and  V-494  cease  to  exist.  This  action 
will  provide  controllers  and  pilots  with 
an  alternative  to  V-27  and  facilitate  air 
traffic  operations. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anthoiity:  49  U.S.C  106(g).  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1063  Comp..  p.38e. 

fTI.I    [Amemtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airapace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6010(a)— Domestic  VOR  Federal 
Airways 

•  •         •         •         • 

V-9e7[New| 

From  Mendocino,  CA;  INT  Mendocino  340* 
and  Areata,  CA.  153*  radials;  to  Areata. 

•  *         *         •         • 

Issued  in  Washington.  DC.  on  October  6, 
1997. 

John  S.  Walkv. 

Program  Director  for  Air  Traffic  Airspace 

Management. 

[FR  Doc.  97-28410  FUed  10-24-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

14CFRPart73 

[Airapace  Docket  No.  ST-ACE-q 

RIN  2120-AAe6 

Revocation  of  Reatricted  Area  R- 
4501G;  FOrt  Leonard  Wood,  MO 

aOBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  revokes  Restricted 
Area  R-4501G,  Fort  Leonard  Wood,  MO. 
The  FAA  is  taking  this  action  in 
response  to  a  Department  of  Army 
(DOA)  determination  that  this  restricted 
airapace  is  no  longer  required  to  support 
the  Department  of  Defense  (DOD) 
mission.  All  other  areas  pertaining  to  R— 
4501  remain  intact  and  are  not  affected 
by  this  action. 

EFFECTIVE  DATE:  0901  UTC.  January  1, 
1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Sheri  Edgett  Baron,  Airapace  and  Rules 
Division.  ATA-400,  Office  of  Air  Traffic 
Airapace  Management,  Federal  Aviation 
Administration,  800  Independence 


Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPI^y»rrARY  INFORMATX)N: 

Background 

As  a  result  of  a  recent  review  of 
special  use  airapace  in  the  Fort  Leonud 
Wood,  MO.  area,  the  DOA  has 
determined  that  R-4501G  is  no  longer 
required  to  meet  the  DOD  mission,  and 
requested  that  the  FAA  take  action  to 
revoke  the  restricted  area.  Additionally, 
the  DOA  advised  that  the  othw 
remaining  subareas  of  the  R-4501 
complex  are  required  to  meet  mission 
requirements  and  shotild  remain  intact 

The  Rule 

This  amendment  to  14  CFR  part  73 
revokes  R-4501G,  Fort  Leonard  Wood, 
MO.  All  other  areas  p«taining  to  R— 
4501  remain  intact  and  are  not  affacted 
by  this  action. 

The  FAA  is  revoking  R-4501G  in 
response  to  written  notificadon  from  the 
using  agency  that  the  restricted  area  is 
no  longer  needed.  As  the  solicitation  of 
comments  would  only  serve  to  delay  the 
return  of  the  airspace  to  public  use 
without  offering  any  meaningful  right  or 
benefit  to  any  segment  of  the  public, 
notice  and  public  prtK:edure  imder  5 
U.S.C.  533(b]  are  unnecessary. 

Section  73.45  of  14  CFR  part  73  was 
republished  in  FAA  Order  7400.8D, 
dated  July  11, 1996. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
currant.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  vrill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Enviromnental  Review 

This  action  revokes  special  use 
airapace.  Therefore,  the  FAA  has 
determined  that  this  action  is  not 
subject  to  environmental  assessments 
and  procedures  in  accordance  with  FAA 
Order  1050.1D,  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts,"  and  the 
National  Environmental  Policy  Act. 


List  of  SobfectB  on  14  CFR  Part  73 

Airapace,  Navigation  (air). 

Adoption  of  tte  AnumdiiMmt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  7»-SPECiAL  USE  AIRSPACE 

1.  The  authority  citation  for  pert  73 
continues  to  read  as  follows: 

Airtfaority:  49  U.S.C  106(g),  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

f7S.46    (AimndMq 

2.  §  73.45  is  amended  as  follows: 


R-4S01G  Fort  Leonard  Wood.  MO  (Removedl 

•         •         •         •         • 

lasued  in  Wadiington.  DC,  cm  October  6, 
1997. 

loliB  S.  Walker, 

Program  Director  for  Air  Traffic  Airspace 
Management. 

[FR  Doc.  97-28411  FUed  10-24-97;  8:45  am) 

BKUNQ  OOOC  4eie-tVP 


DEPARTMENT  OF  TRANSPORTATION 
14CFRPart73 

[Airspace  Docks*  Na  97-ASW-101 

RIN2120-AA66 

Ctianga  Time  of  Daaignation  for 
Raatrlctad  Araaa  R-6104A/B.  and  R- 
5105;  Melroae,  NM 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


This  action  reduces  the 
timeframe  during  which  Restricted  Area 
5104A/B  (R-5104A/B),  and  Restricted 
Area  5105  (R-5105),  Melrose,  NM,  may 
be  activated  without  prior  issuance  of  a 
Notice  to  Airmen  (NOTAM).  This 
change,  initiated  by  the  U.S.  Air  Force, 
reflects  the  current  scheduling  of  R- 
5104A/B,  and  R-5105.  The  boundaries, 
designated  altitudes,  or  activities 
conducted  within  these  restricted  areas 
are  not  affected  by  this  action. 

EFFECTIVE  DATE:  0901  UTC,  January  1, 
1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Sheri  Edgett  Baron.  Airapace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airapace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
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SUPPI.BBITAMY  MFOMMTIOII: 
Background 

As  a  result  of  a  U.S.  Air  Force  review 
of  restricted  area  utilization  and 
operational  requirements  at  Melrose, 
NM,  the  U.S.  Air  Force  has  reqiiested  a 
reduction  in  the  times  of  use  for  R- 
5104A/B,  and  R-5105. 

TlwRiila 

This  amendment  to  14  CFR  part  73 
reduces  the  time  of  designation  for  R- 
5104A/B.  and  R-5105  from  the  ciirrent 
"0800-2400  local  time  daily;  other 
times  by  NOTAM."  to  "0800-2400  local 
time  Monday-Friday;  other  times  by 
NOTAM."  The  boundaries,  designated 
altitudes,  or  activities  conducted  within 
these  restricted  areas  are  not  aCEsctad  by 
this  action. 

The  FAA  is  taking  this  action  in 
response  to  written  notification  bom  the 
using  agency  that  a  reduction  in  the 
timas  of  use  for  the  restricted  areas  is 
appropriate.  As  the  solicitation  of 
comments  would  not  offer  any 
meaningful  right  or  benefit  to  any 
segment  of  the  public,  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary. 

Section  73.51  of  14  CFR  part  73  was 
republished  in  FAA  Order  7400.8O. 
dated  July  11,  1996. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current. 

It,  thwefbre — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  afiect  air  trafBc  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  umiill 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

EBviroiimfBiital  ftmiaw 

This  action  reduces  the  restricted 
area's  time  of  designation.  Therefore, 
the  FAA  has  determined  that  this  action 
is  not  subject  to  environmental 
assessments  and  procedures  in 
accordance  with  FAA  Order  1050.  ID. 
"Policies  and  Procedures  for 
Considering  Environmental  Impacts," 
and  the  National  Environmental  Policy 
Act 


Uit  of  SobJKla  ia  14  CFB  Put  7S 

Airspace,  Navigation  (air). 
Adoption  of  the  Anwndment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  pcut  73 
continues  to  read  as  follows: 

Aathority:  49  U.S.C  106(g).  40103.  40113. 
40120;  E.O.  10654,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  369. 

f  73,51    [Anwndwq 

2.  §  73.51  is  amended  as  follows: 

R-5104A  Melrose.  NM    [Amended] 

By  removing  the  currmt  "Time  of 
designation:  0800-2400  local  time  daily; 
other  times  by  NOTAM"  and 
substituting  "Time  of  designation: 
0800-2400  local  time  Monday-Friday; 
other  times  by  NOTAM." 

R-5104B  Melrose,  NM    [Amended] 
By  removing  the  current  "Time  of 
designation:  0800-2400  local  time  daily; 
other  times  by  NOTAM'  and 
substituting  "Time  of  designation: 
0800-2400  local  time  Monday-Friday; 
other  times  by  NOTAM." 

R-5105  Metose.  NM    [Amended] 

By  removing  the  current  "Time  of 
designation:  0800-2400  local  time  daily; 
other  times  by  NOTAM"  and 
substituting  "Time  of  designation: 
0800-2400  local  time  Monday-Friday; 
other  times  by  NOTAM." 

bsoad  in  Washington.  DC.  on  October  10, 
1997. 

lagiBaJd  C  Mattkmra, 

Acting  Program  EHnctorfor  Air  Tivffic 

Airspace  Management 

(FR  Doc.  97-28412  Filed  10-24-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

FMtaral  Aviation  Adminlstratton 

14  CFR  Part  97 

(DodNt  Na  29060;  Amdl  Na  1831] 

atandawl  Inati  untent  Appfoach 
Prooaduraa;  Miscallanaoua 


AQBCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


^RY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 


frutrruamt  Approach  Procedures 
(SIAP's)  for  operations  at  certain 
airports.  Tliese  regulatory  actions  are 
needed  because  of  the  culoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reepproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

F<»  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tihe  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Cmter  (APA- 
200),  FAA  Headquarters  Buildirg.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affscted  airport  is 
located. 

By  Subscription— Copies  of  all  SIAP's. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents. 
II.S.  Govwnment  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  MFORMA-DON  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMBTTARY  MFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SIAP  as  contained  in 
official  FAA  form  documents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
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The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  niunber  of  SLAPs  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  KagistBr 
expensive  sihI  impractical.  Furthm. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  descripticm 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  niunber. 

This  amendment  to  part  97  is  effactive 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Tenftinal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  a{^lied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-Iocalizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  critoia  can 
be  flown  by  airoaft  equipped  with 
Global  Positioning  System  [CPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  SIAP's  will  be 
altued  to  include  "or  GPS"  in  the  title 
without  otherwise  reviewing  or 
modifying  the  procedure.  [Once  a  stand 
alone  GPS  procedure  is  developed,  the 
procedure  title  will  be  altered  to  remove 
"or  CPS"  from  these  non-localizer,  non- 
predsion  instrument  approach 
procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  current  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipment.  In 
consideration  of  the  above,  those  SIAP's 
currently  designated  as  "RNAV"  will  be 
redisignatad  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAP's  and 
safiaty  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are,  impracticable  and 
contrary  to  the  public  interest  and. 


where  applicable,  diat  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  detomined  that  this 
r^ulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a 
significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  vrazrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
numbOT  of  sinall  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 


Liat 


in  14  CFR  Part  97 


Air  traffic  control.  Airports, 
Navigation  (air). 

lasuad  in  Washington.  DC  on  October  17. 
1997. 


E.StMdwy, 

Acting  Director,  Flight  Standards  Service. 

AdaptionofAB  AMUBadMomai 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  MSTRUMBfT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Aaiharity:  49  U.S.C  106(g),  40103. 40106, 
40113-40114,  40120.  44502.  44514. 44701. 
44719.  44721-44722. 

{117.13. 97  J7. 97.33^97^6    [Ammdadg 

•  •  'Effecthre  Jan  1, 1997 

Taxaikana,  AR.  Texarkans  Rqgional-Wabb 

Field,  NEffi  or  (3>S  RWY  22.  Amdt  IIB 

CANCELLED 
Taxarkana.  AR.  Texarkana  Ragional-Webb 

Field,  NDB  RWY  22.  Amdt  llB 
Ransaelaar,  IN,  )asper  County,  NDB  or  GPS 

RWY  18,  Amdt  3A  CANCELLED 
RwMWilaer,  IN.  Jasper  County.  NDB  RWY  18, 

AmdtSA 
Winchester,  IN,  Randolph  County,  NDB  or 

GPS  RWY  25,  Amdt  4  CANCELLED 
Winchester,  IN.  Randolph  County,  NDB  RWY 

25,  Amdt  4 
Ch^iel  HiU,  NC,  Horace  Williams,  VOR/DME 

RNAV  or  GPS  RWY  9,  Otig  CANCELLED 
Chapel  mil.  NC.  Horace  WUliams,  VOR/DME 

RNAV  RWY  9,  Orig 
London.  CXi.  Madison  Gomrty,  NTO  or  GPS 

RWY  8.  Amdt  7  CANCELLED 
London.  OH.  Madison  County.  NDB  RWY  8. 

Amdt  7 
Ctnrinnsti.  CXL  Cinrinnati-Blue  Ash.  NDB  or 

GPS  RWY  24.  Amdt  lA  CANCELLED 


Cincinnati,  OH.  Qncinnati^lue  Ash.  NDB 

RWY  24,  Amdt  lA 
Ghoiaw,  SC.  Cheraw  Muni/Lyndi  Bellingv 

Field,  NDB  or  GPS  RWY  25.  Amdt  1 

CANCELLED 
Chenw,  SC.  Cherew  Moni/Lynch  BeUinger 

Field,  NDB  RWY  25.  Amdt  1 
Soldotna.  AK.  Soldotns,  RNAV  or  GPS  RWY 

7,  Amdt  3  CANCELLED 
Soldotna.  AK.  Soldotna.  VOR/DME  RNAV  or 

Q>S  RWY  7.  Amdt  3 
Soldotna.  AK,  Soldotna.  RNAV  RWY  25. 

Amdt  3  CANCELLED 
Soldotna.  AK,  Soldotna,  VOR/DME  RNAV 

RWY  25,  Amdt  3 
Auburn.  AL,  AubumOpelika  Robert  G.  Pttts. 

RNAV  or  GPS  RWY  36.  Amdt  3A 

CANCELLED 
Auburn.  AL,  Aubum-Opelika  Robert  G.  Pitts. 

VC»t/DME  RNAV  or  GPS  RWY  36.  Amdt 

3A 
Mobile,  AL,  Mobile  Downtown.  RNAV  or 

CPS  RWY  36,  Orig  CANCELLED 
Mobile,  AL.  Mobil*  Downtown.  VOR/DME 

RNAV  or<a>S  RWY  36.  Orig 
Montgomery,  AL.  Daimelly  Field,  RNAV  or 

(a>S  RWY  3,  Amdt  5A  CANCELLED 
Montgomery,  AL,  Dsnnelly  Field.  VOR/DME 

RNAV  or  GPS  RWY  3,  Amdt  5A 
Crossett,  AR.  Z  M  jack  Stell  Field.  RNAV  or 

GPS  RWY  23,  Orig  A  CANCELLED 
Crossett,  AR,  Z  M  Jack  Stell  Field.  VC»/DME 

RNAV  or  (3«  RWY  23,  Orig  A 
Window  Rode  AZ,  Window  Rock.  RNAV  or 

GPS  RWY  2.  Amdt  1  CANCELLED 
Window  Rock.  AZ.  Window  Rock.  VC»/I»4E 

RNAV  or  GPS  RWY  2,  Amdt  1 
Yuma,  AZ,  Yuma  MCAS/Yuma  Ind.  RNAV  or 

GPS  RWY  21R,  Amdt  3  CANCELLED 
Yuma,  AZ,  Yuma  MCAS/Yuma  Ind.  VOR/ 

DME  RNAV  or  GPS  RWY  21R.  Amdt  3 
Eureka.  CA.  Murray  Field,  RNAV  or  GPS 

RWY  11,  Amdt  5  CANCELLED 
Eureka.  CA.  Murray  Field,  VOR/DME  RNAV 

or  GPS  RWY  11.  Amdt  5 
Ukiah.  CA.  Ukiah  Muni.  RNAV  or  (3>S-B. 

Amdt  4  CANCELLED 
Ukiah.  CA.  Ukiah  Muni.  VOR/DME  RNAV  or 

CPS-B.  Amdt  4 
Vacaville,  CA,  Nut  Tree.  RNAV  or  GPS  RWY 

20,  Amdt  1  CANCELLED 
Vacaville,  CA.  Nut  Tree.  VOR/DME  RNAV  or 

GPS  RWY  20,  Amdt  1 
Mseker.  CO.  Meeker,  RNAV  or  GPS  RWY  X 

Orig  CANCELLED 
Meekar,  CO,  Mseker.  VOR/DME  RNAV  at 

a»S  RWY  3.  Orig 
Washington,  DC,  Washington  National. 

RNAV-A  Amdt  6  CANCELLED 
Washington.  DC.  Washington  National.  VOR/ 

DME  RNAV-A  Amdt  6 
Washington,  DC,  Washington  Natiooal. 

RNAV  or  GPS  RWY  3.  Amdt  6 

CANGQXED 
Waahii^ton.  DC,  Washington  Nationai,  VOR/ 

DME  RNAV  or  a>S  RWY  3.  Amdt  6 
Washington.  DC,  WMhingtm  National, 
RNAV  (V  GPS  RWY  33,  Amdt  5 
CANCELLED 
Washington,  DC.  Washington  National,  VOR/ 

DME  RNAV  or  CPS  RWY  33,  Amdt  5 
Gainssville,  FL,  Gainasvilla  Regional.  RNAV 

or  Ca>S  RWY  28.  Amdt  5  CANCELLED 
GatnasviOe.  FL.  GainesviUs  RagionaL  VOR/ 

DME  RNAV  or  GPS  RWY  28.  Amdt  5 
Kissimmee,  FL.  Kissimmee  Muni,  RNAV  or 
CPS  RWY  15.  Amdt  5  CANCELLED 
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Kiaaimmaa,  FL,  Kiasimmae  Muni.  VOR/DME 

RNAV  orGPS  RWY  15.  Amdt  5 
Peiry.  FL.  Parry-Folay,  RNAV  or  GPS  RWY 

18,  Amdt  1  CANCELLBD 
Pony.  FL.  Pany-Pol^,  VOR/DME  RNAV  or 

GPS  RWY  18,  Amdt  1 
Punta  Gocda.  FL,  Chnlotts  County,  RNAV  or 

GPS  RWY  27,  Orig  CANCELLED 
Punta  Gorda,  FL,  Charlotte  County.  VOR/ 

DME  RNAV  or  GPS  RWY  27.  Orig 
Athens.  GA.  Atbena/Ban  Bppa,  RNAV  or  GPS 

RWY  9.  Amdt  1  CANCELLED 
Athens.  GA.  Atfaana/Ben  Eppe,  VOK/DME 

RNAV  or  Q>S  RWY  20,  Amdt  2 
Augusta.  GA.  Daniel  Fiakl.  RNAV  RWY  11, 

Amdt  5A  CANCELLED 
Augusta.  GA.  Daniel  Field,  VOR/DME  RNAV 

RWY  11,  Amdt  SA 
Brunswick.  GA.  Glynco  Jatpoft  RNAV  RWY 

7,  Amdt  6B  CANCELLED 
Brunswick.  GA.  Glynco  )etport  VOR/DME 

RNAV  RWY  7,  Amdt  6B 
Brunswick.  GA.  Glynco  Jetport  RNAV  or  GPS 

RWY  25.  Amdt  65  CANCELLED 
Brunswick,  GA.  Glynco  )etport  VOR/DME 

RNAV  a>S  RWY  25.  Amdt  8B 
Codartown,  CA.  Cornelius-Moore  Field. 
RNAV  or  GPS  RWY  10,  Amdt  2A 
CANCELLED 
Cedartown.  GA.  Comeliua-Moote  Field. 
VOR/IME  RNAV  or  GPS  RWY  10.  Amdt 
2A 
Cedartown.  GA.  Comelius-Mocwa  Field, 
RNAV  or  (^S  RWY  28.  Amdt  2 
CANCELLED 
Cedartown,  GA,  Cornelius-Moore  Field. 
VC»/DME  RNAV  or  GPS  RWY  28.  Amdt 
2 
Dublin.  GA.  WJL  "Bud"  Barron.  RNAV  or 

GPS  RWY  20.  Amdt  2  CANCELLED 
Dublin.  GA.  WiL  "Bud"  Banon.  VOR/DME 

RNAV  or  GPS  RWY  20.  Amdt  2 
Eastman.  GA.  Heart  of  Georgia  Regional, 
RNAV  or  (3>S  RWY  2.  Amdt  2 
CANCELLED 
Eastman.  GA.  Heart  of  Georgia  Regional, 

VOR/DME  RNAV  or  a>S  RWY  2.  Amdt  2 
La  Gnngs.  GA.  Callaway.  RNAV  or  CPS 

RWY  31,  Amdt  3  CANCELLED 
La  Grange.  GA.  Callaway.  VOH/DME  RNAV 

or  GPS  RWY  31,  Amdt  3 
Cedar  Rapids.  lA.  Cedar  Rapids  Muni.  RNAV 

or  GPS  RWY  13.  Amdt  8  CANCELLED 
Cedar  Rapids.  L\,  Cedar  Rapids  Muni.  VOR/ 

DME  RNAV  or  CPS  RWY  13.  Amdt  8 
Cedar  Rapids.  L\.  Cedar  Rapids  Muni.  RNAV 

or  GPS  RWY  31.  Amdt  7  CANCELLED 
Cedar  Rapids.  L\.  Cedar  Rapids  Muni.  VOR/ 

DME  RNAV  or  GPS  RWY  31,  Amdt  7 
Forest  Qty,  lA.  Forest  Qty  Muni.  RNAV  or 

GPS  RWY  33.  Orig-A  CANCELLED 
Poreat  Qty,  lA.  Forert  Qty  Muni,  VOR/DME 

RNAV  or  GPS  RWY  33,  Orig-A 
Fort  Dodge,  L\.  Fort  Dodge  Regional,  RNAV 

or  CPS  RWY  8,  Amdt  8  CANCELLED 
Fort  Dodge,  L^.  Fort  Dodge  Regional.  VOR/ 

I»IE  RNAV  or  GPS  RWY  6.  Amdt  8 
Fort  Dodge.  LV.  Fort  Dodge  Regional,  RNAV 

or  GPS  RWY  24.  Amdt  5A  CANCELLED 
Fnt  Dodge,  lA.  Fort  Dodge  Regional.  VOR/ 

DME  RNAV  or  GPS  RWY  24.  Amdt  5A 
Maquokata,  lA.  Maquoketa  Muni.  RNAV  or 

GPS  RWY  33.  Orig-A  CANCELLED 
Maquoketa.  lA.  Maquoketa  Muni.  VOR/DME 

RNAV  or  GPS  RWY  33.  Orig-A 
Mason  Qty.  L\.  Mason  City  Moni,  RNAV  or 
Q>S  RWY  30.  Amdt  5  CANCELLBD 


Mason  Qty,  LV.  Mason  City  Muni.  WOR/DUB 

RNAV  or  GPS  RWY  30,  Amdt  5 
Muscatine,  L\  Muscatine  Muni.  RNAV  RWY 

23,  Orig-A  CANCELLED 
Muscatine,  lA  Muscatine  Muni,  VOR/DME 

RNAV  RWY  23,  Orig-A 
Oelwein.  L\,  Oelwein  Muni,  RNAV  or  GPS 

RWY  13.  Amdt  2  CANCELLED 
Oelwein.  LS.  Oelwvin  Muni,  VOR/DME 

RNAV  or  GPS  RWY  13,  Amdt  2 
Ottumwa,  L\.  Ottumwa  Industrial,  RNAV  or 

GPS  RWY  22.  Amdt  3  CANCELLED 
Ottumwra,  lA,  Ottumwa  Industrial,  VOR/DME 

RNAV  or  C»>S  RWY  22.  Amdt  3 
Burley,  ID,  Burley  Muni.  RNAV  or  GPS  RWY 

20.  Amdt  2  CANCELLED 
Burley.  ID,  Burley  Muni,  VOR/DME  RNAV  or 

GPS  RWY  20,  Amdt  2 
Chicago/Waukegan,  IL,  Waukegan  Ragiooal, 

RNAV  or  GPS  RWY  5,  Amdt  t 

CANCELLED 
Chicago/Waukegan,  IL,  Waukegan  Regional. 

VC»/DME  RNAV  or  GPS  RWY  5,  Amdt  1 
Danville,  IL.  Vermilion  County,  RNAV  or 

GPS  RWY  34,  Admt  4  CANCELLED 
Danville,  IL,  Vermilion  County.  VOR/DME 

RNAV  or  GPS  RWY  34.  Amdt  4 
Joliet.  IL.  Joiiet  Park  District.  RNAV  RWY  12. 

Amdt  12  CANCELLED 
)oliet.  IL.  Joliet  Park  District.  VOR/DME 

RNAV  RWY  12.  Amdt  12 
Kankakee.  IL,  Greater  Kankakee,  RNAV  RWY 

22,  Amdt  3  CANCELLED 
Kankakee,  IL,  Greater  Kuikakee,  VOR/DME 

RNAV  RWY  22.  Amdt  3 
Moline,  IL  Quad-City.  RNAV  or  CPS  RWY 

31.  Amdt  9  CANCELLED 
Moline.  IL  Quad-Qty.  VOR/DME  RNAV  or 

GPSRWYai.Amdt9 
Pekin.  IL.  Pekin  Muni,  RNAV  or  GPS  RWY 

9,  Amdt  4  CANCELLED 
Pekin,  IL,  Pekin  Muni.  VOR/DME  RNAV  or 

GPS  RWY  9,  Amdt  4 
Peoria.  IL.  Greater  Peoria  Ragional,-RNAV  or 

GPS  RWY  4.  Amdt  6  CANCELLED 
Peoria,  IL,  Greater  Peoria  Regional.  VOR/ 

DME  RNAV  or  GPS  RWY  4.  Amdt  6 
PWiria,  IL.  Greater  Peoria  Regional.  RNAV  or 

GPS  RWY  22.  Amdt  8  CANCELLED 
Pwxia,  IL,  Greater  Peoria  Regional.  VOR/ 

DME  RNAV  or  GPS  RWY  22,  Amdt  8 
Quincy,  IL.  Quincy  Muni-Baldwin  Field, 

RNAV  or  GPS  RWY  13,  Amdt  4 

CANCELLED 
C^iincy,  IL,  Quincy  Muni-Boldwin  Field, 

\Cm/a4E  RNAV  or  CPS  RWY  13,  faadt 

4 
Quincy,  IL,  Quincy  Muni-Baldwin  Field. 

RNAV  or  (3«  RWY  31,  Amdt  3 

CANCELLED 
Quincy,  IL,  Quincy  Muni-Baldwin  Field, 

VOR/DME  RNAV  or  C3>S  RWY  31,  Amdt 

3 
Elkhart,  IN,  Elkhart  Muni,  RNAV  or  (a>S 

RWY  17,  Amdt  3  CANCELLED 
Elkhart  IN,  Elkhart  Muni,  VOR/DME  RNAV 

or  GPS  RWY  17,  Amdt  3 
Kflotland.  IN.  Kentland  Muni,  RNAV  or  GPS 

RWY  27,  Orig  CANCELLED 
Kentland,  IN,  Kaotknd  Muni.  VOR/DME 

RNAV  or  GPS  RWY  27.  Orig 
U  Porta,  IN,  La  Porte  Muni,  RNAV  or  GPS 

RWY  20,  Amdt  4  CANCELLED 
U  Porte.  IN,  La  Porte  Muni.  VOR/DME 

RNAV  or  GPS  RWY  20.  Amdt  4 
Valparaiso,  IN,  Porter  County  Muni,  RNAV  or 

GPS  RWY  ft,  Amdt  2A  CANCELLED 


Valparaiso,  IN.  PorterCoonty  Muni.  VOR/ 

DME  RNAV  or  GPS  RWY  9,  Amdt  2A 
Topeka.  KS.  Forbes  Field,  RNAV  RWY  19 

Amdt  3A  CANCELLBD 
Topeka,  KS,  Forbes  Field.  VCm/DME  RNAV 

RWY  13  Amdt  3A 
Topeka.  KS.  Philip  Billard  Muni.  I9IAV  or 

GPS  RWY  18.  Amdt  6  CANCELLED 
Topeka.  KS.  Philip  Bilkrd  Muni.  VOR/DME 

RNAV  or  GPS  RWY  18.  Amdt  8 
Widiita.  KS.  Beech  Factory.  RNAV  or  GPS 

RWY  18,  Orig  CANCELLED 
Wichita,  KS,  Beech  Factory,  VC»/DME 

RNAV  or  GPS  RWY  18,  Orig 
WlchiU.  KS.  Beech  Factory,  RNAV  or  CPS 

RWY  18.  Orig  CANCELLED 
WichiU.  KS.  Beech  Factory.  VOR/DME 

RNAV  or  CPS  RWY  18,  Orig 
Wichita,  KS,  Beech  Factory,  RNAV  or  GPS 

RWY  36.  Orig  CANCELLED 
WichiU.  KS,  Beech  Factory.  VOR/I»^ 

RNAV  or  GPS  RWY  36.  Orig 
Elizabethtown.  KY.  Addington  Field,  RNAV 

or  GPS  RWY  5.  Amdt  2  CANCELLED 
Elizabethtown.  KY,  Addington  Field,  VOR/ 

DME  RNAV  or  GPS  RWY  5.  Amdt  2 
Lake  Charles,  LA,  Lake  Charles  Regional, 

RNAV  or  GPS  RWY  5.  Amdt  3 

CANCELLED 
Lake  Charles,  LA,  Lake  Charles  Regional, 

VOR/EAffi  RNAV  or  GPS  RWY  5.  Amdt  3 
Lake  Charles,  LA,  Lake  Charles  Regional. 

RNAV  or  GPS  RWY  23,  Amdt  3A 

CANCELLED 
Lake  Charles,  LA,  Lake  Charles  Regional, 

VOR/DME  RNAV  or  (a>S  RWY  23,  Andt 

3A 
Baltimore.  MD,  Bahimore-Washington  Intl, 

RNAV  RWY  22.  Amdt  6A  CANCELLED 
Baltimore,  MD.  Baltimore- Washington  Intl, 

VOR/DME  RNAV  RWY  22,  Amdt  6A 
Salisbury,  MD,  Salisbury-Wicomico  County 

Regional.  RNAV  or  GPS  RWY  5,  Amdt  8A 

CANCELLBD 
Sali^Niry.  MD,  Salisbury-Wicomico  County 

Regional.  VOR/DME  RNAV  or  GPS  RWY  5. 

AmdtSA 
Salisbury.  MD.  Salisbury-Wicomico  Comity 

Regional,  RNAV  or  GPS  RWY  23.  Amdt  8A 

CANCELLBD 
Salisbury,  MD,  Salisbury-Wicomico  County 

Regional,  VCMt/DME  RNAV  or  GPS  RWY 

23.  Amdt  BA 
Ann  Arbor.  MI,  Aim  Arbor  Muni,  RNAV 

RWY  24,  Amdt  6  CANCELLED 
Ann  Aibw.  MI.  Ann  Arbor  Muni,  VOR/DME 

RNAV  RWY  24.  Amdt  6 
Menominee,  MI,  Menominee-Marinette  Twin 

County,  RNAV  or  CPS  RWY  21 .  Amdt  lA 

CANCELLBD 
Menominee,  ML  Manominee-Marinstta  T«rin 

County,  VOR/DME  RNAV  or  CPS  RWY  21. 

AmdtlA 
Menominee,  MI,  Menominee-Marinette  Twin 

County.  RNAV  or  a»S  RWY  21,  Amdt  lA 

CANCELLED 
Menominee,  MI,  Menominee-Marinette  Twin 

County.  VOR/DME  RNAV  or  GPS  RWY  21, 

AmdtlA 
Minneapolis,  MN,  Ancdca  County-Blaine  Arpt 

Oames  Field),  RNAV  or  CPS  RWY  17. 

Amdt  2A  CANCELLED 
Miimeapolis,  MN,  Anoka  County-Blaine  Arpt 

Games  Field),  VOR/DME  RNAV  or  GPS 

RWY  17.  Amdt  2A 
Redwood  Falls,  MN,  Redwood  Falls  Muni, 

RNAV  or  (a>S  RWY  30,  Orig  CANCELLED 
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Redwood  Falls,  MN,  Redwood  Falls  Muni, 

VOR/DME  RNAV  or  GPS  RWY  30,  Orig 
Ava,  MO,  Ava  Bill  Martin  Memorial,  RNAV 

or  GPS  RWY  31,  Amdt  1  CANCELLED 
Ava,  MO,  Ava  Bill  Martin  Memorial,  VOR/ 

DME  RNAV  or  GPS  RWY  31,  Amdt  1 
Fulton,  MO,  Elton  Hensley  Memorial,  RNAV 

txCPS  RWY  5,  Amdt  1  CANCELLED 
Pulton,  MO.  Elton  Hensley  Memorial.  VCMl/ 

DME  RNAV  or  GPS  RWY  5,  Amdt  1 
Maiden.  MO,  Maiden  Muni,  RNAV  or  CPS 

RWY  13.  Orig  CANCELLED 
Maiden.  MO,  Maiden  Muni.  VOR/DME 

RNAV  or  GPS  RWY  13,  Orig 
Moberly.  MO.  Omar  N.  Bradley.  RNAV  or 

GPS  RWY  13,  Amdt  1  CANCELLED 
Moberly.  MO,  Omar  N.  Bradley.  VOR/EME 

RNAV  or  GPS  RWY  13,  Amdt  1 
Moberiy.  MO.  Omar  N.  Bradley,  RNAV  m 

GPS  RWY  31.  Amdt  1  CANCELLED 
Moberly.  MO,  Omar  N.  Bradley,  VOR/ENVfE 

RNAV  or  GPS  RWY  31 ,  Amdt  1 
Monroe  City,  MO.  Monroe  City  Regional, 

RNAV  RWY  27  Orig-A  CANCELLED 
Monroe  City,  MO, Monroe  City  Regional. 

VOR/DME  RNAV  RWY  27  Orig-A 
Neosho.  MO,  Neosho  Memorial,  RNAV  or 

GPS  RWY  19.  Amdt  3  CANCELLED 
Neosho.  MO.  Neosho  Memorial,  VOR/DME 

RNAV  or  GPS  RWY  19.  Amdt  3 
Rolla/Vichy.  MO,  Rolls  National.  RNAV  or 

GPS  RWY  22,  Amdt  2A  CANCELLED 
Rolla/Vichy,  MO,  Rolls  NaUonal,  VOR/DME 

RNAV  or  GPS  RWY  22,  Amdt  2A 
St  Joseph,  MO,  Rosecrans  Memorial,  RNAV 

or  GPS  RWY  17,  Amdt  4  CANCELLED 
St  Joseph,  MO,  Rosecrans  Meinorial,  VCHl/ 

DME  RNAV  or  GPS  RWY  17,  Amdt  4 
Springfield,  MO.  Springfield-Branson 

Regional.  RNAV  or  GPS  RWY  14,  Amdt  4 

CANCELLED 
Sprin^eld,  MO,  Springfield-Branson 

Regional,  VOR/DME  RNAV  or  CPS  RWY 

14,  Amdt  4 
Bay  St  Louis,  MS.  Stennis  Intl.  RNAV  or  GPS 

RWY  18,  Amdt  2A  CANCELLED 
Bay  St  Louis.  MS.  Stennis  Intl.  VOR/DME 

RNAV  or  GPS  RWY  18.  Amdt  2A 
Greenwood,  MS.  Greenwood-leflore,  RNAV 

RWY  18,  Amdt  6  CANCELLED 
Greenwood,  MS,  Cieenwood-leflore,  VOR/ 

DME  RNAV  RWY  18.  Amdt  6 
Greenwood.  MS,  Greenwood-leSore.  RNAV 

or  GPS  RWY  36.  Amdt  3  CANCELLED 
Greenwood.  MS.  Greenwood-lefiore.  VOR/ 

DME  RNAV  or  GPS  RWY  36.  Amdt  3 
Jackson.  MS.  Hawkins  Field.  RNAV  or  GPS 

RWY  16.  Amdt  4A  CANCELLED 
Jackson,  MS.  Hawkins  Field.  VC«/DME 

RNAV  or  GPS  RWY  16.  Amdt  4A 
Jackson.  MS,  Hawkins  Field,  RNAV  or  CPS 

RWY  16.  Amdt  4A  CANCELLED 
Jackson.  MS.  Hawkins  Field,  VOR/DME 

RNAV  or  GPS  RWY  16,  Amdt  4A 
Kfc  Comb.  MS,  Mc  Comb-Pike  County-John  E. 

Lewis  Field,  RNAV  or  GPS  RWY  33,  Amdt 

6  CANCELLED 
Mc  Comb,  MS,  Mc  Comb-Pike  County-John  E. 

Lewis  Field.  VOR/DME  RNAV  or  GPS 

RWY  33.  Amdt  6 
Meridian,  MS.  Key  Field,  RNAV  or  GPS  RWY 

19,  Amdt  3  CANCELLED 
Meridian,  MS,  Key  Field,  VC«/£ME  RNAV 

or  GPS  RWY  19.  Amdt  3 
Oxfiird,  MS,  Univenity-Oxibrd.  RNAV  or 

GPS  RWY  9.  AoMk  2  CANCELLED 


Oxford,  MS,  Univsrtity-Oxfanl,  VOR/DME 

RNAV  or  GPS  RWY  9.  Amdt  2 
Oxford.  MS.  University-Oxford.  RNAV  or 

GPS  RWY  27.  Amdt  2  CANCELLED 
Oxford.  MS,  University-Oxford,  VOR/DME 

RNAV  or  GPS  RWY  27,  Amdt  2 
Starkville,  MS,  George  M  Bryan,  RNAV  or 

0>S  RWY  36,  Orig  CANCELLED 
Starkville.  MS,  Geotge  M  Bryan,  VOR/DME 

RNAV  or  GPS  RWY  38,  Orig 
Watt  Point,  MS,  McCharen  Field,  RNAV  or 

GPS  RWY  36,  Amdt  3  CANCELLED 
West  Point,  MS,  McCharen  Field,  VOR/DME 

RNAV  or  GPS  RWY  36,  Amdt  3 
Greenville,  t«:,  Pitt-Greenville,  RNAV  or  C3»S 

RWY  25,  Amdt  3  CANCELLED 
Greenville,  NC,  Pitt-Greenville,  VOR/DME 

RNAV  or  GPS  RWY  25,  Amdt  3 
Southern  Pines.  NC.  Moore  County,  RNAV  or 

GPS  RWY  23,  Amdt  3  CANCELLED 
Southern  Pines.  NC.  Moore  County,  VOR/ 

DME  RNAV  or  CPS  RWY  23,  Amdt  3 
MaUwan,  NJ,  Marlboro,  RNAV  or  GPS  RWY 

9.  Amdt  1  CANCELLED 
Matawan,  NJ,  Marlboro,  VOR/U^  RNAV  or 

GPS  RWY  9.  Amdt  1 
Somarville.  NJ.  Somerset,  RNAV  or  GPS 

RWY  12.  Amdt.  2  CANCELLED 
Somarville,  NJ,  Somerset,  VOR/DME  RNAV 

or  CPS  RWY  12,  Amdt  2 
Lovington.  NM,  Lea  County-Zip  Franklin 

Memorial,  RNAV  or  GPS  RWY  3,  Orig 

CANCELLED 
Lovington,  NM,  Lea  County-Zip  FrankUn 

Memorial,  VOR/I»«IE  RNAV  or  CPS  RWY 

3.  Orig 
BufEslo.  NY,  Greater  BufUo  Intl,  RNAV  or 

GPS  RWY  23.  Orig  CANCELLED 
Bufhlo.  NY,  Greater  Bu£Uo  Intl.  VOR/LAi(E 

RNAV  or  GPS  RWY  23.  Orig 
Bufblo,  NY.  Greater  BufEslo  Intl,  RNAV  or 

GPS  RWY  32.  Amdt  5A  CANCELLED 
Bufibdo,  NY.  Greater  Buffalo  Intl.  VC»/DME 

RNAV  or  GPS  RWY  32,  Amdt  5A 
Glens  Falls,  NY,  Wanan  County.  RNAV  or 

GPS  RWY  1,  Amdt  2  CANCELLED 
Glens  Falls.  NY.  Wanen  County,  VOR/DME 

RNAV  or  GPS  RWY  1.  Amdt  2 
Newbuigh.  NY,  Stewart  Intl,  RNAV  or  GPS 

RWY  16,  Amdt  2A  CANCELLED 
Newburgh,  NY,  Stewart  Intl.  VOR/DME 

RNAV  or  GPS  RWY  16,  Amdt  2A 
Newbuigh,  NY.  Stewart  Intl.  RNAV  or  GPS 

RWY  27.  Amdt  lA  CANCELLED 
Newbuigh.  NY,  Stewart  Intl.  VOR/IX^ 

RNAV  or  GPS  RWY  27,  Amdt  lA 
Olean.  NY.  Cattaraugus  County-Olean,  RNAV 

or  GPS  RWY  22.  Amdt  4A  CANCELLED, 
Olean,  NY,  Cattaraugus  County-Olean,  VOR/ 

DME  RNAV  or  GPS  RWY  22.  Amdt  4A 
Poughkeepsie.  NY,  Dutchess  County,  RNAV 

or  GPS  RWV  6,  Amdt  5  CANCELLED 
Poughkeepsie,  NY,  Dutchess  County,  VOR/ 

DME  RNAV  or  GPS  RWY  6,  Amdt  5 
Elk  City,  OK.  Elk  City  Muni.  RNAV  or  CPS 

RWY  17.  Amdt  2A  CANCELLED 
Elk  aty.  OK,  Elk  City  Muni,  VOR/DME 

RNAV  or  GPS  RWY  17,  Amdt  2A 
GROVE.  OK,  (kove  Muni,  RNAV  RWY  18. 

Amdt  2  CANCELLED 
GROVE,  OK.  Grove  Muni,  VOR/DME  RNAV 

RWY  18,  Amdt  2 
Grove,  OK,  Grove  Muni,  RNAV  or  CPS  RWY 

36,  Amdt  2  CANCELLED 
Grove,  OK.  Ckove  Muni,  VOR/DME  RNAV  m 
CPS  RWY  36.  Amdt  2 


Numan,  OK,  University  of  Oklahoma 

Weathdimer  Airpark.  RNAV  OT  (a>S  RWY 

3,  Orig  A  CANCELLED 
Norman.  OK,  Univenity  of  Oklahoma 

Weathdimer  Airpark.  VOR/DME  RNAV  or 

GPS  RWY  3.  Orig  A 
Butler.  PA.  Butler  Connty/K  W  Scholtar 

Field.  RNAV  or  GPS  RWY  26,  Amdt  2 

CANCELLED 
Butler,  PA,  Butler  County/K  W  Scholtar 

Field,  VOR/DME  RNAV  or  C3>S  RWY  2S, 

Amdt  2 
Du  Bois,  PA,  Du  Bois-Jefierson  County. 

RNAV  or  GPS  RWY  7,  Amdt  1 

CANCELLED 
Du  Bois,  PA,  Du  Bois-Jetbrsoo  County.  VOR/ 

DME  RNAV  or  GPS  RWY  7.  Amdt  1 
Latrobe,  PA,  Westmoreland  County,  RNAV 

RWY  5,  Amdt  1  CANCELLED 
Latrobe,  PA,  Westmoreland  County,  VOR/ 

DME  RNAV  RWY  5,  Amdt  1 
Philadelphia,  PA,  Northeast  Philadelphia, 

RNAV  or  a>S  RWY  15.  Amdt  2 

CANCELLED 
Philadelphia,  PA,  Northeast  Philadelphia. 

VOR/DKffi  RNAV  or  CPS  RWY  15,  Amdt 

2 
Philadelphia.  PA.  Northeast  Philadelphia. 

RNAV  or  GPS  RWY  33.  Amdt  4 

CANCELLED 
niiladelphia,  PA.  Northeast  Hiiladelphia. 

VCMl/DME  RNAV  or  GPS  RWY  33,  Amdt 

4 
Philadelphia.  PA,  Philadelphia  Intl,  RNAV  or 

GPS  RWY  17,  Amdt  4  CANCELLED 
Philadelphia.  PA.  Philadelphia  Intl,  VOR/ 

DME  RNAV  or  GPS  RWY  17.  Amdt  4 
Philadelphia,  PA,  Philadelphia  Intl,  RNAV  or 

GPS  RWY  35.  Amdt  3  A  CANCELLED 
Philadelphia.  PA.  Philadelphia  Intl.  VOR/ 

DME  RNAV  or  GPS  RWY  35.  Amdt  3A 
Reading.  PA.  Reading  Regional/Cari  A  Spaatz 

Field,  RNAV  or  GPS  RWY  13.  Amdt  7 

CANCELLED 
Reading.  PA,  Reading  Regional/Carl  A  Spaatz 

Field.  VOR/DME  RNAV  or  GPS  RWY  13. 

Amdt  7 
Reading,  PA,  Reading  Regional/Carl  A  Spaatz 

Field.  RNAV  or  GPS  RWY  18,  fuadi  5 

CANCELLED 
Reading,  PA.  Reading  Risgional/Carl  A  ^taatz 

Field,  VOR/DME  RNAV  or  GPS  RWY  18, 

Amdt  5 
St  Marys,  PA,  St  Marys  Muni,  RNAV  RWY 

10.  Amdt  5A  CANCELLED 
St  Marys.  PA,  St  Marys  Muni,  VC»/DME 

RNAV  RWY  10,  Amdt  5A 
St  Marys,  PA.  St  Maiys  Muni.  RNAV  RWY 

28,  Amdt  5  CANCELLED 
St  Maiys,  PA.  St  Marys  Muni,  VOR/DME 

RNAV  RWY  28.  Amdt  5 
San  Juan,  PR,  Luis  Munoz  Marin  Intl,  RNAV 

RWY  10,  Amdt  7A 
San  Juan,  PR.  Luis  Munoz  Marin  Intl,  VOR/ 

DME  RNAV  RWY  10,  Amdt  7A 
Charleston.  SC,  Charleston  Executive,  RNAV 

or  GPS  RWY  9.  Amdt  5  A  CANCELLED 
Charleston,  SC,  Charleston  Executive,  VOR/ 

DME  RNAV  or  GPS  RWY  9.  Amdt  SA 
Columbia,  SC,  Columbia  Metropolitan, 

RNAV  or  GPS  RWY  5,  Orig  A  CANCELLED 
Columbia,  SC,  Columbia  Metropolitan,  VOR/ 

DME  RNAV  or  GPS  RWY  5,  Orig  A 
Columbia.  SC,  Columbia  Owens  Downtown. 
RNAV  or  GPS  RWY  31,  Orig  CANCELLED 
Columbia,  SC,  Columbia  Owens  Downtown, 
VCMt/IH^  RNAV  or  GPS  RWY  31,  Orig 
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Hilton  H0kI  bland.  SC.  Hilton  HsmI.  RNAV 

or  GPS  RWY  3.  Amdt  4A  CANCELLED 
Hilton  Head  bland.  SC.  Hilton  Head.  VOR/ 

DME  RNAV  or  GPS  RWY  3,  Amdt  4A 
Hilton  Head  bland.  SC.  Hilton  He«l,  RNAV 

or  GPS  RWY  21,  Amdt  4B  CANCELLED 
Hilton  Head  bland.  SC.  Hilton  Head,  VOR/ 

DME  RNAV  or  GPS  RWY  21,  Amdt  4B 
Mount  Pleasant,  SC.  Eaat  Cooper.  RNAV  or 

GPS  RWY  17.  Orig  CANCELLED 
Mount  Pleasant.  SC.  East  Cooper,  VOR/DME 

RNAV  or  GPS  RWY  17,  Orig 
Spaitanbuig,  SC.  Spartanburg  Do%vntown 
Memorial,  RNAV  or  GPS  RWY  5.  Amdt  8A 
CANCELLED 
Spartanburg.  SC.  Spartanburg  Oovrntown 
Memorial,  VOR/DME  RNAV  or  GPS  RWY 
5,  Amdt  SA 
Austin.  TX.  Lakeway  Airpark.  RNAV  or  GPS 

RWY  16,  Amdt  1  CANCELLED 
Austin,  TX,  Lakeway  Airpark,  VC«/DME 

RNAV  or  GPS  RWY  16,  Amdt  1 
Brownsville.  TX.  South  Padre  bland  IntI, 
RNAV  or  GPS  RWY  17,  Amdt  3 
CANCELLED 
Brownsville.  TX.  South  Padre  bland  Intl, 
VCm/DME  RNAV  or  GPS  RWY  17,  Amdt 
3 
Brownsville.  TX.  South  Padre  bland  l««l. 
RNAV  or  GPS  RWY  35.  Amdt  3 
CANCELLED 
Browrnsville,  TX.  South  Padre  bland  Intl. 
VOR/DME  RNAV  or  GPS  RWY  35,  Amdt 
3 
Giddings.  TX.  Giddings-Lee  County,  RNAV 

or  GPS  RWY  35.  Or^  CANCELLED 
Giddings.  TX.  Giddings-Lae  County.  VOR/ 

DME  RNAV  or  (3>S  RWY  35.  Orig 
Houston.  TX.  David  Wayne  Hooks  Memorial. 
RNAV  or  GPS  RWY  17R.  Amdt  3 
CANCELLED 
Houston.  TX.  David  Wayne  Hooks  Memotial. 
VOR/DME  RNAV  or  GPS  RWY  17R.  Amdt 
3 
Houston.  TX.  David  Wayne  Hooks  MMnorial, 
RNAV  or  GPS  RWY  35L,  Amdt  3 
CANCELLED 
Houston.  TX.  David  Wayne  Hooks  Memorial. 
VOR/DME  RNAV  or  GPS  RWY  35L.  Amdt 
3 
Houston.  TX,  Hoiuton-Southwest.  RNAV  or 

GPS  RWY  9,  Amdt  IB  CANCELLED 
Houston.  TX,  Houston-Southwest,  VOR/DME 

RNAV  or  GPS  RWY  9,  Amdt  IB 
Houston.  TX.  Houston-Southwest.  RNAV  or 

GPS  RWY  27.  Amdt  2B  CANCELLED 
Houston.  TX.  Houston-Southwest.  VOR/DME 

RNAV  or  GPS  RWY  27  Amdt  2fl 
Houston,  TX.  West  Houston,  RNAV  or  GPS 

RWY  15.  Amdt  2  CANCELLED 
Houston,  TX.  West  Houston,  VOR/DME 

RNAV  or  GPS  RWY  15,  Amdt  2 
Houston.  TX,  West  Houston.  RNAV  or  GPS 

RWY  33,  Amdt  2  CANCELLED 
Houston.  TX.  Waat  Houston,  VOR/DME 

RNAV  or  GPS  RWY  33,  Amdt  2 
Junction.  TX.  Kimble  County,  RNAV  or  GPS 

RWY  17.  Amdt  2  CANCELLED 
Junction.  TX.  Kimble  County.  VOR/DME 

RNAV  or  GPS  RWY  17,  Amdt  2 
Midland.  TX.  Midland  bitl.  RNAV  or  GPS 

RWY  16R,  Amdt  2  CANCELLED 
Midland,  TX.  Midland  hiti.  VOR/DME  RNAV 

or  GPS  RWY  16R.  Amdt  2 
Midland.  TX.  Midland  Intl.  RNAV  or  GPS 
RWY  S4L.  Amdt  1  CANCELLED 


Midland.  TX.  Midland  Intl.  VOR/DME  RNAV 

or  GPS  RWY  34L.  Amdt  1 
Marshall.  TX.  Harrison  County.  RNAV  or 

GPS  RWY  33.  Amdt  IB  CANCELLED 
Marshall,  TX,  Harrison  County,  VOR/IME 

RNAV  or  GPS  RWY  33.  Amdt  IB 
Mineola/Quitman.  TX,  Mineola-Quitman. 
RNAV  or  GPS  RWY  18,  Amdt  lA 

CANCELLED 
Mineola/Quitman,  TX.  Mineola-Quitman. 

VOR/DME  RNAV  or  GPS  RWY  18.  Amdt 
lA 
Lewisburg.  TN,  Ellington,  RNAV  or  GPS 

RWY  20,  Orig  CANCELLED 
Lewisburg,  TN,  Ellington,  VOR/DME  RNAV 

or  GPS  RWY  20,  Orig 
Shelbyville,  TN.  Bomar  Field-Shelbyvilla 

Muni.  RNAV  or  GPS  RWY  18.  Amdt  3 

CANCELLED 
Shelbyville,  TN,  Bomar  Field-Shelbyville 

Muni.  VOR/DME  RNAV  or  GPS  RWY  IB. 

Amdt3 
Tullahoma,  TN,  Toilafaoma  Regional  Aipt/ 

Wm  Northern  Field,  RNAV  or  GPS  RWY 

36,  Amdt  4  CANCELLED 
Tullahoma,  TN  Tullahoma  Regional  Arpt/ 

Wm  Northern  Field,  VOR/DME  RNAV  or 

GPS  RWY  36,  Amdt  4 
Ogden,  UT,  Ogden-Hinckley.  RNAV  or  GPS 

RWY  3,  Orig  CANCELLED 
Ogden,  UT,  Ogden-Hinckley.  VOR/DME 

RNAV  or  GPS  RWY  3,  Orig 
Roosevelt.  UT,  Roosevelt  Muni,  RNAV  or 

GPS  RWY  25,  Amdt  lA  CANCELLED 
Roosevelt,  UT,  Roosevelt  Muni,  VOR/DME 

RNAV  or  GPS  RWY  25  Amdt  lA 
Danville,  VA.  Danville  Regional.  RNAV  or 

Ca«  RWY  20,  Amdt  1  CANCELLED 
Danville.  VA,  Danville  Regional,  VOR/DME 

RNAV  or  GPS  RWY  20.  Amdt  1 
Norfolk.  VA,  Norfolk  Intl,  RNAV  or  (a>S 

RWY  14.  Amdt  4  CANCELLED 
Nor&lk.  VA,  Norfolk  InU,  VOR/DME  R)«VV 

or  GPS  RWY  14,  Amdt  4 
Wise,  VA.  Lonesome  Pine.  RNAV  or  GPS 

RWY  24,  Amdt  2  CANCELLED 
Wise.  VA.  Lonesome  Pine,  VOR/DME  RNAV 

or  GPS  RWY  24.  Amdt  2 
Quincy,  WA.  Quincy  Muni.  RNAV  or  GPS 

RWY  27,  Orig  CANCELLED 
Quincy,  WA.  C^iincy  Muni,  VOR/DME 

RNAV  or  GPS  RWY  27.  Orig 
Spokane,  WA,  Spokane  Intl.  RNAV  or  CPS 

RWY  21.  Orig  CANCELLED 
Spokane,  WA.  Spokane  Intl.  VOR/DME 

RNAV  or  GPS  RWY  21.  Oig 
Lone  Rock,  WI.  Tri-County  Regional.  RNAV 

or  GPS  RWY  27.  Amdt  6  CANCELLED 
Lone  Rock.  WI,  Tri-County  Regional.  VOR/ 

DME  9HAV  or  GPS  RWY  27.  Amdt  6 
Madison,  WI,  Moray,  RNAV  or  GPS  RWY  12, 

Amdt  3  CANCELLED 
Madison.  WI,  Moray,  \fOR/DME  RNAV  or 

GPS  RWY  12.  Amdt  3 
Portage,  WI.  Pottle  Muni,  RNAV  or  GPS 

RWY  17.  Amdt  3  CANCELLED 
Portage,  WI,  Portage  Muni.  VOR/DME  RNAV 

or  GPS  RWY  17.  Amdt  3 
West  Bend.  WI,  West  Bend  Muni,  RNAV  or 

GPS  RWY  13,  Amdt  5  CANCELLED 
West  Bend,  WI,  West  Bend  Muni,  VOR/DME 

RNAV  or  GPS  RWY  13.  Amdt  5 

(FR  Doc.  97-2M16  FUmd  lfr-24-97: 8:45  am] 


DEPARTMENT  OF  TRANSPORTAHON 

Federal  Aviation  Admlnlstialion 

14CFRPart97 

[Doctot  Na  29048;  Amdt  Na  lasq 

Standard  Instrument  Approach 
Prooeduree;  Miacellaneous 
Amendnieiila 

AQBICY:  Federal  Aviation 
Administration  (FAA),  IXn*. 
ACTION:  Final  nile. 


8UMMURY:  This  amendment  establishes. 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  rhang— 
occurring  in  the  National  Airspace 
System,  stich  as  the  conunissioning  of 
new  navigational  fecilities,  addition  of 
new  obstacles,  or  changes  in  air  trafBc 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  efiective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisioiu. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

Far  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ^e  a£Fected  airport  is 
located;  or 

3.  The  Flight  bispection  Area  Office 
which  originated  the  SLAP. 

For  Purchase-  Individual  SIAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  MFORMATION  CONTACT: 
Paul  J.  Best,  Fhght  Procedures 
Standards  Branch  (AFS-420).  Tedmical 
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Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washiiigton,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMBfTARY  MFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediues  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regidations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  826&-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  ntunber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Rogiatar 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refiar  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  matoHaU, 
Thus,  the  advantages  of  incorporation 
by  reference  are  rmlized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  fiorm 
documents  is  tmnecessary.  The 
provisions  of  this  amendment  state  the 
aCfocted  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identffies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

TiMKiile 

This  amendment  to  part  97  is  effsctive 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  isstied  by  the  FAA  in  a 
National  Fli^t  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAKf)  as  an 
emeitgency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effsctive  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnimtmt  ApprtMch 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  «yi«ting  or 


anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safiBty  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  Impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  mak^  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regidations  for  wdiich 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a 
"significant  regtdatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
r^[(dat(»y  evaluation  as  the  anticipated 
impact  is  so  minimal  For  the  same 
reason,  the  FAA  certffies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
ntunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

Lkt  ofSnlijeclB  in  14  CFK  Fart  07 

Air  traffic  control,  Airports, 
Navigation  (air). 

Isaued  in  Washington.  DC  on  October  17, 
1097. 


K.  Stadcay, 
Acting  Director,  FUgftt  SttaukndM  Sarrtce. 

Adoption  of  the  Ameadmeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standing  Instrunwnt  Approach 
Prtx»dures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-«TANDARO  MSTRUMBfT 
APPRQACH  PROCEDURES 

1.  The  authority  citation  Sot  part  97  is 
revised  to  reed  as  foUows: 


49  U.S.C  106(g).  40103.  40113. 
40120, 44701;  and  14  CFR  11.4e(bM2). 

2.  Part  97  is  amended  to  reed  as 
follows: 

nJK    [Amendad] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  UOC/DME. 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§97.27  NDB,  NDB/DMB;  §97.29  ILS, 
1LS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §  97.35 
CCKTER  SIAPs.  identffied  as  follows: 


•  •  'Effective  November  6. 1997 

West  Palm  Beach,  FL.  North  Palm  Beach 

County  General  Aviation,  ILS  RWY  8R. 

Orig 
West  Pahn  BeKh,  PL.  Pahn  Beach  Intl,  ILS 

RWY  27R,  Orig 
Drigga,  ID.  Teton  Peaks/Driggs  Muni,  GPS-A. 

Orig 
Grand  Rapids,  MI,  Kant  County  Intl.  VOR-A. 

Orig,  CANCELLED 
Grand  Rapids,  MI.  Kent  County  Intl,  VOR-B. 

Orig,  CANCELLED 
Gnnd  R^ids,  MI,  Kent  County  Intl.  VOR 

RWY  17,  Orig 
Grand  Rapids,  MI,  Kant  County  bal.  VOR 

RWY  35.  Orig 
Manchester,  NH,  Mancfaaatsr,  LOC  RWY  17. 

Orig,  CANCELLED 
Manchaatar,  NH,  Mancbaatar.  ILD  RWY  17. 

Orig 
Spokane.  WA,  Spokane  bOl.  ILS  RWY  3. 

Amdt  4 


*  *  'EffiBctiveDecmnber4.1997 

Harrison.  AR.  Bouw  County.  UX/DME  RWT 

36.  Amdt  8.  CANCELLED 
Harrison.  AR,  Boone  County,  ILS/DME  RWY 

36,  Orig 
Rocheater,  IN,  Puhon  Counqr.  NDB  RWY  29. 

Amdt  11 
New  Oileans.  LA,  New  Orfaans  Intl  (Kfoisant 

Field),  LOC  RWY  19.  Oiig 
New  Orleans,  LA.  New  Orlaana  Intl  (Moisant 

Field).  LOC  BC  RWY  19,  Amdt  14, 

CANCELLED 
Minneapolis,  MN,  MinneapoUs-St  Paul  Intl/ 

Wold-Chamberlain,  (Simultaneous  Qoee 

Parallel)  ILS  PRM  RWY  12L.  Orig 
Minneapolis,  MN,  Minaaapidis-SL  Paul  Intl/ 

Wold-Chamberlain,  (Simultaneous  Qoae 

ParaUel)  ILS  PRM  RWY  12R.  Orig 
Savannah.  TN,  Savannah-Hardin  County. 

NI»  OR  (a>S  RWY  18,  Amdt  3A. 

CANCELLED 
Tulsa.  OK.  Tulsa  bitl.  RADAR-1,  Amdt  17 
PMarsbuig.  VA.  Petarrtmig  Muni.  VOR  OR 

a>S  RWY  23.  Amdt  4 

*  *  'Effective  fanutayt,  1998 

Foley,  AL.  Foley  Muni.  C3»S  RWY  18.  Orig 
Hartsella,  AL,  Rountree  Field,  GPS  RWY  30. 

Orig 
Onk.  AL,  BlackweU  Fiald,  GPS  RWY  30. 

Orig 
Palto  Aho.  CA,  Palo  Aho  <rf  Santa  Clara  Co, 

CPS  RWY  30,  Amdt  1 
Boise.  ID,  Boise  Air  Temdnal/Gowan  FIdd. 

GPS  RWY  28L,  Orig 
North  Vermcm.  IN.  Nortii  Veraon.  GPS  RWY 

23,  Orig 
Beaver  Island.  ML  Beaver  bland,  NEW  RWY 

27,  Orig 
St  Jamaa  ML  Baew  Island,  NDB  OR  GPS 

RWY  27,  Orig.  CANCELLED 
AshtAula.  OH.  Ashtabula  County.  GPS  RVfY 

8,  Orig 
Hot  ^niags.  VA.  bgalls  Field.  GPS  RWY  24. 

Orig 
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OEPAirnNENT  OF  TRANSPORTATION 


14CFRPwt97 

(Dodat  No.  MM*;  AmdL  No.  1SS01 


AQENCY:  Federal  Aviadoo 
Administiatioii  (FAA),4X)T. 
action:  Final  rule. 

SUMNMIT:  This  amendment  ast^Ushet. 
amends,  suspends,  at  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  an 
Deeded  because  of  changes  occurring  in 
the  ^4ational  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
Theee  chaises  are  desi^ied  to  provide 
safe  and  elbdent  use  of  the  navigable 
airspaoB  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  aSscted  air;>orts. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatoy 
provisions. 

Inccgporation  by  reiwence-approvad 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapprovad 
as  of  January  1.1M2. 
AOnaHtt:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  fellows: 

For  fiBominotibn — 

1.  FAA  Rules  Docket.  FAA 
HeadqnartOTs  Building.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  die 
lagion  in  which  aSscted  airport  is 
Iocaled;or 

3.  The  Fligbt  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Puii:iiase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquartns  Buiklii^  800 
IndqiendBDce  Avenue.  SW.. 
Waahington.  DC  20591;  or 

2.  The  FAA  Regional  Office  oi  the 
region  in  which  the  afiiected  airport  is 
located. 

By  Su^McriptkMi— Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documants, 
US  Government  Printing  Office. 
Wasiiiogton.  DC  20402. 

PON  FimnCR  ■VOMMTKM  oontmt: 
Paul  I.  Beat.  FU^  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 


Swica.  Fadanl  Aviatioo 
Administration,  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone  (202)  267-8277 
HJPWJPiTAWr  MFONMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrximent  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8280  and  the  National  Flight  Data 
Center  (FDC)/Pacmanent  ^)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  refiorence  in  the 
amendment  under  5  U.S.C  552(a)>  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporate  d  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  MngistBr 
expensive  and  impractical.  Furthn. 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  Locorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  nontainwd  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  uman^mwnt  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  t]rpes  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendmeot 
numbm-. 


This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  siispends. 
or  revoicas  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  eech 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancwllad 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  fior  Terminal  Instrumeot 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  sppliad  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 


rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmoi  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  1^  circumstances 
which  created  the  need  for  all  these 
SIAP  amendmMits  require  wmlriT^  diem 
effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  inunediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  intsrest  and.  where  applicahle. 
that  good  cause  exists  for  ii««Htig  tbasa 
SIAPs  effsctive  in  less  than  30  dayK  ^ 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  tachitical  regulations  for  ndiich 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cuirenL  h,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (S) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipatBd 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  SiA^Kti  in  14  CFR  Pat  •? 

Air  traffic  control.  Airports. 
Navigation  (air). 

issnad  in  Waal^nglni.  DC  ao  Oclofaar  17. 
19t7. 

Acting  Unctor.  FUgfit  StandaidB  SHvice. 
Adoplioaortka. 


Accordingly,  pursuant  to  the 
suthority  delegated  to  me,  part  97  of  the 
Federal  Aviation  R^ulations  (14  CFK 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Prooedxires,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANOARO  ttiSTRUMBIT 
APPROACH  f>nOCEOURES 

1.  The  andioiity  citation  for  part  97  is 
revised  to  read  as  follows: 


Allliillj,  49  U.S.C  4B10S.  40113. 40120. 
44701:  49  U.S.C  106(g):  and  14  CFK 

n.49(bK2). 
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2.  Part  97  is  amended  to  read  as 
follows: 


FOG 


i|97.2a,  97 J8. 97.27, 97.29, 97.21. 97.22. 
97.26    [Amsndadl 

By  amending:  $  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VC»/DME 
or  TACAN;  §  97.25  LOC,  LOC/EH^. 
IDAi  LDA/DME.  SDF.  SUFfDME; . 


§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV;  S  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
OCKTER  SIAPs,  identified  as  follows: 

•  •  'Effective  Upon  Publication 


CUf 


Airport 


FDC  No. 


SIAP 


09/17^7 

^0l0^/97 

10m/97 
10/02/97 
1(M)2/97 
1(KI3/97 

1(M)3/97 

1(M)6/97 
10^06^7 
1006/97 
1(M)6/97 
1Qne/97 
1Qm»7 
lOIOBm 
1(M)6/97 
A0n6/97 
10^6/97 
10^6/97 
1(M)6/B7 
1(M»97 
1(M)6/97 
1(M)6/97 
1(M)6/97 
1(V06/97 
1006/97 
1(M)8«7 
1008/97 
1(M)e/97 
1Q08/97 
1009/97 
1(VD8/97 
1QO0O7 
10/08/97 
1(Mig/97 
10/06/97 
10Mn/97 
1Q09/97 
1Q0907 
100907 
1CM)8/97 

1CMW97 

iQ/oao7 

10/09/97 
100907 

^ona/97 

1Q06/97 
1QM)g/97 
10/1  (VB7 
10/10/97 
10/10/97 
10/14/97 
10/14/97 


SO 

TN 

CA 

Ml 

PA 

VA 

WV 

DE 

OE 

NO 

NO 

NO' 

NO 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

TX 

TX 

UT 

VA 

GA 

GA 

GA 

Wl 

IL 

IL 

M. 

IL 

IL 

IL 

IL 

H. 

IL 

H. 

B. 


IL 

H. 

IL 

IL 

MO 

TX 

NY 

NY 

VT 

IL 

PA 


Savannah 
Ramona 
CadMac. 
FrarMm 


MInol 
Minot 

Goldaby 

Oklahoma  GMy 
OM^tomaCJiy 
OMshomaCity 
OI(M)omaCily 
Oklahoma  Cly 
Westheimer  «.. 
Westheimer 
San  Antonio 
San  Antorvo 

Logan _ 

Richmond/AsNsnd 
Waycross 
Waycroas 
Waycross 


CNcago 
CMcago 
CWcago 
Chicago 
Chicago 
Chicago 
Chicago 
CMcago 
CNcago 
Chicago 
Chicago 

CNcago 

Chicago 

Chicago 

CMcago 

Chicago 

Coiunbia 

I  iMibock  _ 

OunHrtc 

Dunkirk  _. 

Burfsigton 

Chicago 

To 


BobWReyFieU 
Savannah-Haiifn  County 

Ramona ___. 

Wexfofd  County 


Vaiwngo  Ragioral  _„..„. 
Btackstone  AAF— Alan 

Muni. 
Jackson  County 

New  CasHe  Coun^ . 
New  Casfle  County . 
HHsfoofoMuni 
HiRsboroMuni 
Minot  Ml 
MblotMi 

DavidJay Perry  .„ 
Sundance  Airpark  . 
wa  nogers  wono , 
W/M  Rogers  World . 
WW  riogsrs  worn . 
WM  Rogers  Wortd . 
University  of  Oklahoma 
Universily  of  Oklahoma 
San  Araonic  IntI 

San  Antonio  Inil 

Logan-Cache 

Harwver  County  Muni 
Waycross-Ware  County , 
Waycross-Ware  County , 
Waycross-Ware  County . 
Blackhawk  AirHeU 
ChicagoCHwe  Ml 
Chicago-0>lare  tm 
ChicagoO'Hare  IflM 
Chtcago-aHwe  Mi 
Chicago-O^iare  Ing 
Chicago-OXare  Ml 
ChicagoOTIare  im 
Chicago-Otare  >ni 
ChicagoO-Hare  Ml 
Chicago<mare  Ml 
ChicagoO>iare  InU 


C.  Pertdnson 


CNcago-OI-lare  Ml 

Chicago-Onwe  Ml 
ChicagoOTIare  Ml 
Chicago-O'Hare  Ml 
ChicagoO'l-iare  ma 
Cotomtiia  Regionsi 
I  iit)tx)ck  Intl 
Chautauliqua  County/Durtdrfc 
Chautauqua  County/Duntdrk 

Burlington  inU _,_ ..__ 

CNcagoO^lsre  M 
NewQaRien 


0154 
0452 

0483 

's»^^^ 

/B490 

'0488 

'0551 
'/6553 
'/G548 
'/6549 
'/BS27 
'OS28 
OS37 
0530 
'0632 
0634 
/6S3S 
'/B536 
'0538 
/BS39 
'/6545 
'/G548 
'/B543 
'/B6Z3 
/B811 
'0612 
0613 
'/Be06 

'MUtKMt. 

fDoao 
'/B831 
'/B632 
'AB633 
'0634 
0635 
0636 
'0637 
VB641 
'/B643 

/6645 
'/6646 
/B667 


/B649 
/6697 

/6677 
'/6735 
'A6729 


VOR  or  GPS-A  Amdl  6... 
VORA)ME  Rwy  18,  Amdl  SB... 
VOR/DME  or  GPS-A  Aimt  1A... 
NOe  or  GPS  Rwy  7,  Amdl  1_ 
ILS  Rwy  20  Amdl  4_. 
NOB  or  GPS-A  Aradl10„ 

VOR/DME  or  GPS  Rwy  3.  Amdl 

2... 
MLS  Rwy  9  Orig... 
VOR  Rwy  9  Amdl  6-. 
GPS  Rwy  16,  Orig... 
GPSRwy34,Ortg... 
ILSRwy31.  Amdt8.- 
VOR  or  GPS  Rwy  31,  Aiadl  10„ 
VOR/DME  Rwy  31,  Orig_ 
LOC  Rwy  17.  Orig... 
ILS  Rwy  35R.  Amdt  88... 
LOC  BC  Rwy  35L.  Amdt  10A„ 
ILS  Rwy  17L.  Orig«._ 
NOB  or  GPS  Rwy  35R.  Amdt  5... 
NOB  Rwy  3.  Amdl  5A... 
RNAV  or  GPS  Rwy  3,  OrigA.. 
ILS  Rwy  3,  Amdl  17A... 
NOB  or  GPS  Rwy  3,  Amdl  37B.- 
VOR  or  GPS-A  Amdt  8B_ 
VOR  Rwy  16  Orig-B.„ 
NOBRwy  1B0rig<;„. 
n.S  Rwy  18  Orig-C... 
VOR  or  GPS-A  Amdl  7B_ 
VOR  or  GPS-A  Orig... 
ILS  Rwy  9L,  Amdt  6... 
ILS  Rwy  14L.  Amdl  28A.- 
ILSRwy32R,  Amdt21„ 
ILS  Rwy  32L,  Amdl  1A... 
ILS  Rwy  27R,  Amdt  24... 
ILS  Rwy  27L,  Amdt  12... 
ILS  Rwy  22R.  Amdt  6A.„ 
ILS  Rwy  22L.  Amdl  4A-. 
ILS  Rwy  9R,  Amdl  13... 
ILS  Rwy  14R,  Amdt  29A... 
NOB  or  GPS  Rwy   14R,  Amdl 

21 ._ 
NDB  or  GPS  Rwy   14L,  Amdl 

22— 
VOR  Rwy  22R,  Amdl  8... 
LOC  Rwy  4U  Amdt  18... 
NOB  or  GPS  Rwy  9R.  Amdl  16.- 
NOB  Rwy  27R,  Amdl  22- 
ILS  Rwy  2,  Amdl  12B... 
LOC  BC  Rwy  3SL,  Amdl  17... 
VOR  or  GPS  Rwy  24  Amdl  6A„ 
VOR  or  GPS  Rwy  6  Amdl  1  A... 
NOB  or  GPS  Rwy  15  Amdl  19- 
ILS  Rwy  4R.  Amdt  6B_ 
VOR  Rwy  24  Amdl  7- 


[FR  Doc.  97-28415  Filed  10-24-97;  8.-45  am] 
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OEPARTMEHT  OF  THE  TREASURY 


19  CFR  Pwts  4. 10, 11, 12. 18.  24, 103, 
112, 122,  127. 133, 141, 143, 148, 151, 
152, 159, 171. 177  and  191 

[T-O-97-aS] 

TscfHMCW  AnMnonMitts  to  tfM 
Customs  Ragulatlons 

AOENCY:  U.S.  Customs  Service, 
Depettment  of  the  Treasury.  • 

ACTION:  Final  rule;  correction. 


f.  This  document  makes  a 
correction  to  the  document  published  in 
the  Federal  Register  which  set  forth 
various  minor  technical  changes  and 
corrections  to  the  Customs  Regulations. 
The  correction  involves  the  wording  of 
the  regulatory  text  contained  in  the 
amendatory  instruction  pertaining  to 
§11.9. 

EFrecnvE  DATE:  This  owrection  is 
effective  October  3, 1997. 
FOR  FURTNOI  MFOMIA-nON  CONTACT: 
Harold  Singer,  Regulations  Branch, 
Office  of  Regulations  and  Rulings  (202- 
927-2340). 

SUPPLBfBfTARY  MPOnHATION: 

Backgraund 

On  October  3, 1997.  Customs 
published  in  the  Federal  Registar  (62 
FR  51766)  as  T.D.  97-62  a  final  rule 
dociunent  setting  forth  various  minor 
technical  changes  and  corrections  to  the 
Customs  Regulations.  The  regulatory 
amendments  included  a  change  to 
paragraph  (b)  of  §  11.9  (19  CFR  11.9). 
Although  the  Background  portion  of 
T.D.  97-62  correctly  included  the  word 
'purchaser"  in  identifying  the  afiiscted 
regulativy  text,  the  amendatory 
instruction  54t  forth  later  in  the 
document  ina>ivertantly  included  the 
word  "producer"  as  part  of  the  amended 
regulatory  text.  This  document  sets  forth 
a  new  amendatory  instruction 
pertaining  to  §  11.9  to  correct  this  error. 

Correctioii  to  Am  Final  KagulatknM 
On  page  51770,  in  the  first  column. 

the  amendatory  instruction  for  S 11-9  is 

corrected  to  reei  as  follows: 
2.  In  §  11.9,  the  first  sentence  of 

paragraph  (b)  is  amended  by  removing 

the  words  "manufactiuer  or  purchaser 

of  and  adding,  in  their  place,  the  words 

"manufactxirer  or  purchaser  or". 
DatKl:  Ctctober  20. 1997. 

HaraMM.Sta«», 

Chief.  Raguladons  Branch. 

[FR  Doc.  97-28300  FUmI  10-24-97;  8:45  am] 


OEPARTMBfT  OF  THE  TREASURY 

Bursou  of  Alooliol,  Tobscco  and 
Flisanns 

27CFRPartf 
[TDATF-3M] 
RM  ISIt-^AAST 

Msndocino  RIdgs  VWteuttural  Aisa 
(96R-017P) 

AQCWCY;  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Treasury. 
ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  This  Treasury  decision 
establishes  a  viticultural  area  located 
within  the  boundaries  of  Mendocino 
County.  California  to  be  known  as 
"Mendocino  Ridge."  under  27  CFR  part 
9.  This  viticultunl  area  is  the  result  of 
a  petition  submitted  by  Mr.  Steve  Alden 
on  behalf  of  the  Mendocino  Ridge 
Quality  Alliance.  There  are  about 
262,400  acres  or  approximately  410 
square  miles  within  the  outer 
boundaries  of  the  "Mendocino  Ridge" 
viticultural  area,  but  the  actual 
viticultural  area  encompasses  only  the 
areas  at  or  above  1200  feet  in  elevation. 
Because  of  the  1200  foot  elevation,  this 
viticultural  area  is  unique  firom  other 
coastal  viticultural  areas.  Of  the  total 
262.400  acres,  less  than  one  third,  or 
87,466  acres,  lies  above  1200  feet 
elevation.  Of  these  87.466  acres, 
approximately  1500  to  2000  acres  or  2% 
of  the  narrow  timbw  covered  ridge-tops 
are  suitable  for  grape  production.  There 
are  approximately  75  acres  of  grapes 
currenUy  growing  within  the  boundaries 
of  the  viticultural  area.  The  75  acres  of 
grapes  are  divided  among  six  wineries. 
EFfECTIVE  DATE:  December  26, 1997. 
FOR  FURTHER  MFORMATNM  CONTACT: 
David  W.  Brokaw.  Wine.  Beer  and 
Spirits  Regulations  Branch,  Bureau  of 
AJcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW. 
Washington.  DC  20226,  (202)  927-8230. 

SUPmXMEMTARY  aiFORMIATIQN: 

BackgixNUid 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672.  54624)  revising  regulations  in  27 
CFR  part  4.  These  regulations  allow  the 
estab^hment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticiiltural  area  to  he  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2. 1979,  ATF  published 
Treasury  Decision  ATF-60  [44  FR 
56692]  which  added  a  new  part  9  to  27 


CFR,  providing  for  the  listing  of 
approved  American  viticultural  areas, 
the  names  of  which  may  be  used  as 
appellations  of  origin. 

Section  4.25a(e)(l),  Title  27,  CFR. 
defines  an  American  viticiiltural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographic  feetures, 
the  boundaries  of  which  have  been 
delineated  in  subpart  C  of  part  9. 

Section  4.2Sa(eM2).  Titie  27,  CFR. 
outlines  the  procediue  for  proposing  an 
American  viticultural  area.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
viticultural  area.  The  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
CBaturas  of  the  proposed  aree  from 
surrounding  areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale,  and; 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
proposed  boundaries  prominenUy 
marked. 

FBtitkm 

Mr.  Steve  Alden  of  Alden  Ranch 
Vineyards  petitioned  ATF  on  behalf  of 
the  Mendocino  Ridge  Quality  Alliance 
for  the  establishment  of  a  new 
viticultural  area  located  within  the 
boundaries  of  Mendocino  County, 
California,  to  be  known  as  "Mendocino 
Ridge."  There  are  currently  six 
producing  vineyards  in  the  "Mendocino 
Ridge"  viticultural  area. 

Given  the  unusual  nature  of  the  area, 
ATF  requested  public  comment  in 
Notice  No.  848  on  specific  questions 
regarding  the  supporting  evidence.  ATF 
pointed  out  that  the  viticultural  area 
would  include  only  the  land  above  a 
certain  elevation  within  the  boundaries 
described.  Thus,  ATF  wished  to  solicit 
public  comment  on  the  following 
questions  about  the  geographic 
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distinctiveness  of  the  non-contiguous 
areas  in  the  petition: 

1.  Do  the  non-contiguous  sites  in  the 
proposed  viticultural  area  have  such 
similar  climate,  soil,  and  other 
characteristics  that  they  can  be 
considered  as  a  single  or  common  grape 
growing  region? 

2.  Is  tne  actual  land  included  within 
the  proposed  viticultural  area  at  the 
1200  foot  (and  above)  elevation  line 
reasonably  distinguishable  from  the 
adjacent  land  that  is  not  included? 

3.  Does  the  totality  of  the  geographic 
evidence  regarding  the  proposed 
viticultiwal  area  support  the  application 
of  a  reasonable  proximity  rule  to 
exclude  widely  scattered  but  otherwise 
similar  locations  from  being  included 
within  the  proposed  grape-growing 
region? 

Comment* 

No  comments  were  received  In 
response  to  Notice  No.  848. 


Evidence  Hut  die  Name  of  tfw  Area  b 
Locally  or  Natunally  Known 

The  name  Mendocino  Ridge  has  been 
chosen  as  the  name  of  the  viticultural 
area  because  the  area  is  widely  kno%vn 
by  that  name.  Many  books  and 
magazines  have  historically  referred  to 
the  viticulhiral  area  as  the  Mendocino 
Ridge.  For  example,  in  1988  the  winwy, 
Kendall-)ackson,  wrote: 

*.*  *  the  vines  in  the  Mariah  vineyard  are 
,    sulqact  to  tlie  same  complicated  climatic 
variables  that  have  caused  wine  experts  to 
hail  the  Mendocino  Coastal  Ridge  as  one  of 
the  worid'g  greatest  Zin&ndel  regioiis." 

More  rocentiy,  in  an  article  published 
in  the  February  1994  issue  of  Gourmet 
Magazine,  wine  writer  Gerald  Asher 
wrote: 

bi  Mendocino  time's  an  equally  wide 
divide  between  the  tenae  and  concentrated 
Zin&ndels  produced  from  old  vine*  planted 
by  tum-of-the-century  Italian  immigrants 
who  settled  the  exposed,  high  ridges  b^ween 
Anderson  Valley  and  the  Pacific  and  the 
subtly  urbane  wines  from  vineyards  almost 
as  old  but  planted  in  milder  and  better- 
protected  sites  aiouad  Ukiah  and  in  the 
ad)acent  McDotvell  and  Redwood  valleys. 
(Kmphasis  added) 

Gerald  Asher  further  stated  that 

The  revival  of  California  Zin&ndel  as  a 
serious  varietal  wine  began  with  the 
rsdiscovery  of  forgotten  patches  of  old  vines 
such  as  those  on  the  Mendocino  Ridge,  most 
of  them  tucked  away  among  hillside 
orchards.  Jed  Steele  started  to  make  wrine 
from  old  Mendocino  Sidge  Zinfmdel  vines  at 
the  Edmeades  Vineyard  ft  Winery  in 
Anderson  Valley  hi  the  early  1970*^ 

The  six  vineyards  within  the 
"Mendocino  Ridge"  viticultural  area  are 
knovim  by  locals  and  wine  writers  as  the 


"Mendocino  Ridge"  vineyards.  TTie  area 
encompasses  many  nam«l  coastal 
ridges;  i.e.,  McGuire  Ridge,  Zeni  Ridge, 
Phelps  Ridge,  Signal  Ridge,  Campbell 
Ridge,  German  Ridge,  Hanes  Ridge, 
Adams  Ridge,  Cliff  Ridge,  (keenwood 
Ridge,  McAllister  Ridge,  Brandt  Ridge. 
Lambert  Ridge,  Mariah  Ridge,  Fleming 
Ridge,  Mikes  Ridge,  Yellow  Hound 
Ridge,  Johimy  Woodin  Ridge,  Hog 
Ranch  Ridge,  Hog  Pen  Ridge,  Steve's 
Ridge,  Ponds  Ridge,  Brytan  Ridge,  and 
Pearly  Ridge.  The  area  also  encompasses 
various  "mountain  peaks;"  i.e..  Cold 
Spring  Moimtain,  Lookout  Mountain, 
Bald  Hill  Dry  Bridge  Mountain,  Euieica 
Hill,  Gualala  Mountain,  Red  Rock 
Mountain,  Snook  Mountain  and 
Rockpile  Peak.  These  "mountain  peaks" 
are  generally  no  higher  than  points  on 
the  ridge.  These  ridges  and  peaks  create 
the  water  shed  for  the  Gualala  River, 
Garcia  River,  Alder  Creek,  Elk  Creek^ 
Gremwood  Greek,  and  the  Navarro 
River.  The  "Mendocino  Ridge" 
viticultural  area  encompasses  only 
ridge-tops  which  roach  an  elevation  of 
1200  feet  or  higher  in  the  Coastal  Zone 
of  southwestern  Mendocino  County. 
The  boundary  encompasses 
approximately  410  square  miles  or 
about  262 ,400  acres  which  was 
necessary  to  include  the  numerous 
ridge-tops  comprising  the  grape  growing 
areas.  ATF  is  not  aware  of  any  grapes 
being  grown  at  the  lowrer  elevations  in 
the  area  below  the  1200  foot  coestal  foe 
line.  ^* 

Historical  or  Cnrmit  Evidence  That  the 
Boimdjriaa  of  die  Viticultural  Area  are 
as  Specked  in  the  Petition 

Many  articles  have  been  written  in 
wine  periodicals  and  books  over  the 
years  about  the  unique  and  distinctive 
wines  produced  from  grapes  grown 
within  the  "Mendocino  Ridge" 
viticultural  area.  For  example.  Making 
Sense  of  California  Wine  by  Matt 
Kramer  (1992,  William  Morrow  and  Co. 
N.Y.)  states: 


There  aren't  many  ridge  vineyards  but,  as 
Spencer  Tracy  said  in  Pat  and  Mike.  'What* s 
there  is  cherce.'  Even  more  unexpected  is  the 
grape  variety:  Zintaadel  Such  ridge 
vineyards  as  dapusd  Vhieyard.  Mariah 
Vim^rard,  Zeni  Vii»oyard,  and  DuPratt 
Vinejfard  create  some  of  the  greatest 
Zinfiinrtels  m  California.  All  ate  found 
between  1.400feet  and  2,400  feet  in 
elevation.  Jed  Steele,  the  former  winemakar 
for  Kendall-Jackson,  sought  out  these  grapes 
and  demanded  an  audience  for  them.  The 
winery  continues  to  issue  named-vineyard 
ZJnfandels  from  several  of  tliaae  vineyaids. 
all  of  them  extraordinaiy.  (Id.  at  218, 
emphasis  added). 

The  petitions-  also  cited  from  Coastal 
Ridge  Zinfsndel,  by  ]ed  Steele  Ridge 
Revieyv.  Volume  V,  No.  1  (1995,  The 


Ridgetimes  Press,  Mendocino.  CA).  On 
page  7  it  states: 

That  certain  grape  varieties,  grown  in 
specific  geographical  locations,  produce 
distinctive  wines  that  are  sought  alter  by 
appreciators  of  fine  wine  is  a  given 
phenomenon  in  the  worid  of  viticnltuie  aai 
snoiogy.  Illustrations  of  such  situatioos  aie 
Piaot  Noir  when  grown  in  Burgundy,  the 
White  Riesling  when  grown  in  the  Moeel 
Valley  of  Germany,  and  the  Cabernet 
Sauvignon  when  grown  in  the  Rutherfavd-  > 
Oakville  rogioD  of  die  Napa  Valley. 
Zinfmdel,  when  grown  in  the  Coastal  raine 
of  Mendocino  County,  roughly  between  the 
points  where  the  Navarro  River  and  Gualala 
River  empty  into  the  ocean,  is  in  my  mind 
such  a  classic  match  of  grape  variety  with  a 
particular  climate,  one  that  leads  to  the 
ultimate  in  winemaking  fruit  (Emphasis 
added.) 

The  cultivation  of  vtneyartls  in  die 
Mendocino  Ridge  began  widi  die  first 
Italian  settlers,  who  came  to  the  area  in 
the  late  1800's  to  peel  tan  bark.  These 
Italian  immigrants  brought  with  them 
their  grapes  of  choice:  Zinfandel, 
Alicante-Bouschet,  Carignane,  Muscat, 
Palomino,  and  Malvasia.  At  one  time, 
before  Prohibition,  it  has  been  estimated 
that  Greenwood  Ridge  had  some  250 
acres  of  vineyards  and  Fish  Rock  Road 
had  another  150  acres  of  vineyards. 
Italian  immigrant  families  with  names 
like  Lucdnetti,  Pearli.  Gianoli,  Ciapusci. 
Soldani,  and  Zeni  homesteaded  and 
planted  vines  along  Fish  Rock  Road  as 
early  as  the  ISSO's.  Other  Italian 
immigrants  with  names  like  Fnti, 
Tovani,  Giusti,  Pronsolino.  and 
Giovanetti  homesteaded  along 
Greenwood  Ridge  around  the  same  Hm^, 
Accctfding  to  Matt  Kramer  in  Making 
Sense  of  California  Wfaw  (1992): 

The  planting  of  these  higher-elevation 
vineyards  is  due  entirely  to  an  influx  of 
Italian  immigrants  *  *  *  in  the  IsaCs  •  •  • 
In  Italy,  as  elsewhere  in  Europe,  grapes  were 
found  to  perform  better  on  hilUidiw  tK«f.  on 
valley  floors.  Considering  their  grapes  of 
choice — Zinfuidel,  Alicante-Bouschat, 
Carignan,  Muscat,  Palomino,  and  Malvaria— 
they  were  right  None  of  these  sun-bving 
varieties  could  have  prospeied  in  the  cool, 
frost-prone  Andemn  Valley  floor.  But  once 

shove  the  fog,  the  sunshine  is  unintacnqXad. 
The  ridge  sites  rarely  see  the  Hxins  hosts. 
(Id.  at  2ia.) 

Prohibiticm  came  and  many  of  these 
vinejrards  wrroe  ranoved.  Of  these 
original  vineyards  planted  by  the  Hulinn 
immigrants,  three  have  survived  and 
still  produce  award  winning  wines  to 
this  day.  Both  the  Qapusci  and  Zeni 
vineyards  are  still  tended  and  owned  by 
the  original  families  on  Fish  Rock  Road. 
On  Greenwood  Ridge  Road,  the  DuPtatt 
vineyard  planted  in  1916  is  producing 
Zinfandel.  In  addition,  the  Zenis, 
Ci^Hiacis.  and  DuPrMts  all  had  wineries 
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at  their  vine3rards.  Part  of  the  Ciapuaci's 
winery  is  still  standing  and  parts  of  an 
old  wine  press  can  be  found  at  the 
DoPlatt  vineyard  site.  Timnels  used  for 
storing  wine  can  be  found  burrowed 
into  the  mountain  at  the  Zeni  Vineyard. 
Three  other  vineyards,  Mariah 
Vineyards,  Greenwood  Ridge  Vineyards, 
and  Aldan  Ranch  Vineyards,  have  been 
planted  in  the  past  25  years. 


I  Rdatiag  Id  the  Gwigraphkal 
Featana  (OiaialB.  Soil,  Elavatfoii, 
Pkyafeal  Faaturaa,  etc.)  WUch 
Oiad^niaii  the  Vitkaltiiral  Faatnraa  of 
the  Ana  Rraas  SuTTmiiidiag  Areas 

The  "Mmdocino  Ridge"  viticultural 
area  is  shaped  like  a  buying  triangle 
with  its  northern  apex  less  than  a  mile 
wide  at  the  mouth  of  the  Navarro  River. 
The  southern  base  of  the  triangle  is 
approximately  15  miles  wide  as  it  runs 
along  the  Mendocino/Sonoma  County 
line.  Prom  north  to  south  the  area  is  36 
miles  long.  A  small  segment  of  the 
viticultural  area  overlaps  the  Anderson 
Valley  viticiUtiual  area  along  its 
northeastern  boundary.  This  segment 
has  been  included  in  the    Mendocina 
Ridge"  viticultural  area  because  it  is 
climatically,  geologically  and 
enologically  the  same  as  the 
"Mendocino  Ridge"  area.  Again,  Matt 
Kramer  in  Making  Sense  of  California 
Wine  (1992)  states  on  p^e  218: 

ActusUy,  the  Andetaon  Valley  is  more 
complicated  y«t  Evarything  so  tu  described 
q>ptiaa  to  what  might  be  called  Andenon 
Vallay  baa.  There's  also  an  Andenon  Valley 
haut.  The  AVA  really  contains  another, 
hidden  appellation.  Although  not  recognliad 
as  an  AVA,  it  should  be.  This  "hidden" 
appellation  is  the  vineyards  above  the  Cog 
line,  locally  known  as  the  "ridge  vineyards." 
The  name  is  apt:  They  are  found  on 
ridpUass  above  fourteen  hundred  foet  hi 
elevation.  Technically,  theae  vineyards  are 
Anderson  ValW  AVA  In  reality,  they  are 
their  own  world:  more  sim,  no  fog.  yet 
sut^ect  to  the  cooling  temperatures  that  come 
with  higher  elevation.  (Emphasis  added). 

The  grape  growing  region  of  the 
viticultural  area  encompasses  the 
coastal  ridge  above  the  1200  foot 
elevation  entirely  within  the  Coastal 
Zone  in  the  southwest  comer  of 
Mendocino  Coimty,  California.  Lesa 
than  one  third  of  the  entire  area,  or 
87,466  acres,  lies  above  1200  feet 
elevation.  Of  these  87,466  acres, 
appnudmataly  1500  to  2000  acres  or  2% 
(rf  the  narrow  timber  covered  ridge-tops 
are  suitable  for  giape  production.  There 
are  approximately  75  acres  of  grapes 
currendy  growing  within  the  boundaries 
of  the  viticultural  area.  Theae  75  acres 
are  located  in  isolated  pockets  carved 
out  of  dmse  redwood  and  douglas  fir 
forest  along  the  ridge-tops  above  the*' 
coastal  fog  line.  Summer  mornings  are 


characterized  by  "lakes  of  fog"  with  the 
ridge-tops  protruding  like  "small 
islands"  soaking  up  the  cool  morning 
Sim. 

Topography 

The  "Mendocino  Ridge"  area  is 
characterized  by  narrow  irregular  ridges 
that  have  a  high  elevation  point  of  2736 
fleet  at  Cold  Spring  Mountain.  The  side- 
slopes  are  steep  and  timber  covered, 
with  slopes  often  exceeding  70%, 
making  these  areas  unplantabla. 
Because  of  the  steepness  and 
narrowness  of  the  ridge-tops,  Cannable 
acreage  is  at  a  premium.  Rarely  in  the 
viticultiual  area,  does  a  ridge-top 
vineyard  exceed  30  acres  in  ene 
continuous  blocL 

The  "Mendocino  Ridge"  terrain  can 
be  sharply  contrasted  with  the 
surrounding  areas.  To  the  west  is  the 
Pacific  Ocean.  Tq  the  northeast  is  the 
valley  lowlands  of  the  Anderson  Vall^ 
viticultural  area.  The  grapes  grown  in 
this  area  are  planted  in  the  fertile 
alluvial  soils  along  the  Navarro  River. 
To  the  southeast  are  the  Icmg,  sloping 
hillsides  of  the  Yorkville  benchland 
area,  (kapes  grown  in  this  area  have 
been  traditionally  planted  on  the  bottom 
lands  and  on  the  hillside  benches  to  the 
east  of  Highway  128.  To  the  south  is  the 
Sonoma/Mendocino  County  line  and 
the  Sonoma  Coast  viticultural  area. 

Soih 

The  soils  are  unique  to  this  triangle  of 
riigged,  timber-covered  ridge-top  area 
and  have  been  shown  to  be  distinct  firom 
the  surrounding  area's  soils. 
Climatically,  this  area  sits  entirely 
witliin  the  Coastal  Zone  and  receives 
the  cooling  influences  of  the  Pacific 
Ocean  which  sunoimd  these  ridges  and 
peaks  with  fog.  making  these  ridges  into 
what  the  petitioner  caUs  "cool,  sun- 
soaked  islands  in  the  sky."  The 
"Mendocino  Ridge"  viticultural  area 
also  receives  a  significantiy  greater 
amount  of  ann^^tt  rainfall  than  the 
surrounding  areas. 

Tlie  soils  within  the  "Mendocino 
Ridge"  viticultural  area  have  been 
identified  by  the  Soil  Conservation 
Service  in  a  National  Cooperative  Soil 
Survey,  a  joint  effort  of  the  United 
States  Department  of  Agriculture  and 
other  Federal  agencies.  State  agencies 
including  the  Agriciiltural  Experiment 
Stations  and  local  agencies. 

The  area  is  dominated  by  timbw  type 
soils  and  is  clearly  separated  from 
surrounding  soils  at  the  "Mendocino 
Ridge"  boundary.  To  the  west  is  the 
Padfic  Ocean.  To  the  northeast  are  the 
fertile  alluvial  valley  soils  of  the 
Anderson  Valley  anid  to  the  southeast 
are  the  upland  grass  range  soils  of  the 


Yorkville  area.  To  the  south  is  the 
cotmty  line  and  the  Sonoma  Coast 
Appellation. 

Moreover,  the  "Mendocino  Ridge" 
viticultural  area  is  dominated  by  soils 
that  fell  into  the  general  soil  category  of 
Ustic-isomesic  type  soils.  These  soils  lie 
mainly  between  500  fiaet  and  2000  feet 
elevation  within  the  zone  of  coastal 
influmwai.  The  soil  does  receive  some 
moisture  added  by  the  tree  canopy 
which  causes  wrater  to  precipitate  from 
the  fog.  However,  the  fog  influence  is 
less  pronoiuiced  at  the  upper  elevations. 
It  is  less  dense  and  does  not  blanket  this 
zone  as  frequanUy  as  at  the  lower 
elevations.  The  soils  are  dry  for  part  of 
the  summer  and  there  is  little  vuiation 
between  siunmer  and  winter  soil 
temperatures  at  20  inches  of  depth. 
Redwood  is  the  most  reliable  indicator 
of  this  zone.  Redwood  can  often 
comprise  IS  to  50  percent  of  the  tree 
canopy  with  douglas  fir,  tanoak,  and 
Pacific  madnme  being  the  other 
dominant  species.  The  understoiy        ' 
vegetation  is  often  a  dense  thicket  of 
California  huckleberry  and  tanoak. 

The  specific  soil  types  that  dominate 
the  "Mendocino  Ridge"  viticultaral  area 
are  identified  as  follotvs: 

1.  Zeni 

This  soil  is  moderately  deep  and  weU- 
drained  fine-loamy  type  soil.  Typically, 
the  loam  surface  layer  is  underlain  by  a 
loam  subsoil.  Soft  sandstone  is  at  a 
depth  of  20  to  40  inches.  Slopes  range 
from  9  to  75  percent  The  vegetation  is 
mainly  Douglas  fir  and  redwood. 
Average  pH  is  5.7. 

2.  Yellowhound 

This  soil  is  deep  and  well-drained. 
Typically,  the  gravelly  loam  siiiface  is 
imderlain  by  an  extremely  gravelly  loam 
subsoil.  Hard  sandstone  is  at  a  depth  of 
40  to  60  inches.  Slopes  range  from  9  to 
100  percent.  The  vegetation  is  mainly 
Douglas  fir  and  redwood.  Average  pH  is 
5.6. 

3.  Ombaun 

This  subsoil  is  deep  and  well-diained, 
with  littie  or  no  seasonal  fluctuation  in 
soil  temperature.  Typically,  the  loam 
surfeca  Layer  is  underlain  by  a  loam  and 
clay  loam  stibsoil.  Soft  sandstone  is 
foimd  underneath  at  a  depth  of  40  to  60 
inches.  This  soil  occura  on  hilly  and 
mountainous  uplands  with  slopes  of  9 
to  75  percent  The  vegetation  is  mainly 
Douglas  fir  and  redwood.  Average  pH  is 
not  available. 

4.  Cube 

This  soil  is  moderately  deep,  wril- 
drained  soil  formed  in  material 
weathered  from  sandstone.  Cube  soils 
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are  on  mountains  and  have  slopes  of  30 
to  75  percent  The  vegetation  is  mainly 
Douglas  fir  and  redwood.  Average  pH  is 
5.4. 

5.  Fish  Rock 

This  soil  is  a  shallow,  well-drained 
soil  formed  in  material  weathered  from 
sandstone  or  mudstone.  Fish  Rock  soils 
are  on  ridgetops  and  upper  sideslopes  of 
coastal  hills  and  mountains  and  have 
slopes  of  2  to  30  percent  The  vegetation 
is  mainly  Douglas  fir  and  redwood. 
Average  pH  is  4.8. 

6.  Snook  Series 

This  soil  is  a  very  shallow,  somewhat 
excessively  drained  soil  formed  in 
material  weathered  from  sandstone  and 
shale.  Snook  soils  are  on  mountains  and 
have  slopes  of  30  to  75  percent  The 
vegetation  is  mainly  Douglas  fir  and 
redwood.  Average  pH  is  5.6. 

7.iabesillah 

This  soil  is  moderately  deep  and  %vell- 
drained  and  was  formed  in  material 
weathered  from  sandstone.  Kibesillah 
soils  are  on  hills  and  mountains  and 
have  slopes  of  9  to  100  percent  The 
vegetation  is  mainly  Douglas  fir  and 
redwood.  Average  pH  is  5.5 

The  above  soiu  contrast  with  the  soils 
to  the  northeast  and  southeast  of  the 
"Mendocino  Ridge"  viticulttual  area. 
Along  the  northeast  border  of  the 
"Mendocino  Ridge"  viticulttual  area  are 
the  deep  alluvial  soils  of  the  Anderson 
Valley  and  Mendocino  viticultural  area 
bottom  land.  These  fertile  soils  were 
identified  by  the  USDA  soil 
conservation  service  of  the  Mendocino 
Cotmty  bottom  lands  completed  in 
1973.  These  soils  are:  CeB,  Cole  Clay 
Loam  Wet;  JaF,  Jesephine  Loam;  TaC, 
Talmadge;  Gravelly  Sandy  Loam;  SeB, 
San  Ysidro  Loam;  EdA,  Esparto  Silt 
Loam,  Wet  PbC,  Pinole  Gravelly  Loam; 
MdB,  Maywood  Sandy  Loam, 
occasionally  flooded,  and;  FcA, 
Fluvents,  fr«quendy  flooded.  Along  the 
southeast  border  of  the  "Mendocino 
Ridge"  viticultural  area  are  the  Xeric- 
mesic  soils  of  the  Yorkville  corridor  east 
of  Highway  128  along  the  sweeping, 
grassy,  oak  studded  slopes.  These  soils 
are  grass,  oak,  and  brush  covered.  The 
Yorkville  soils  are  subject  to  little  or  no 
coastal  influence,  unlike  the  soils  in  the 
"Mendocino  Ridge"  viticultural  area 
which  are  dominated  by  the  coastal 
influence.  Soils  are  ustially  dry  from 
early  Jtme  to  October.  The  soil 
temperatiue  at  20  inches  in  depth  varies 
by  more  than  9  d^rees  between 
summer  and  winter  unlike  the  Ustic- 
isomestic  soils  of  the  "Mendocino 
Ridge"  viticultural  area  which  do  not 
vary.  The  vegetation  types  commonly 


found  on  Xeric-mesic  soils  are  interior 
live  oak,  California  black  oak.  Oregon 
white  oak,  Eastwood  manzanite,  toyon 
rose,  bedstraw  and  annual  bromes.  The 
specific  Xeric-mesic  type  soils  of  the 
Yorkville  upland  area  contrast  with  the 
soils  in  the  "Mendocino  Ridge" 
viticultural  area. 

In  summary,  the  soils  of  the 
"Mendocino  Ridge"  viticultiiral  area  are 
dominated  by  "timber"  type  soils  with 
redwood,  Douglas  fir,  tanoak,  and 
Pacific  madrone  being  the  dominant 
vegetetion.  These  soils  are  well  drained 
and  have  little  or  no  siunmer  to  winter 
soil  temperature  variations.  In  contrast, 
the  soils  of  the  surrounding  areas  are  the 
deep  alluvial  Anderson  Valley  soils  to 
the  northeast  and  the  upland  rangeland 
soils  of  the  Yorkville  area  to  the 
southwest 

Climate 

The  "Mendocino  Ridge"  viticultural 
area  lies  entirely  within  the  Coastal 
Climate  Zone  as  defined  by  The  Chmate 
Of  Mendocino  County,  a  booklet 
published  by  the  Mendocino  County 
Farm  and  Home  Advisors  Office.  The 
Coastal  Climate  2kine  is  cooled  by  the 
ocean  influence  of  the  Pacific.  This 
Zone  is  continuous  from  north  to  south 
along  the  "Mendocino  Ridge" 
viticultural  area  boundary  and  is 
commonly  referred  to  as  the  redwood 
belt  The  area  is  dominated  by  the 
influence  of  the  Pacific  Ocean  at  its 
western  border  throughout  the  year, 
unlike  the  area  to  the  east  of  the 
"Mendocino  Ridge"  viticultural  area 
which  is  within  die  Transitional 
Climate  Zone.  "Transitional"  means  the 
area's  climate  is  subject  to  both  the 
ocean's  cooling  influences  and  the 
warmth  of  the  interior  areas  at  difiiarent 
times  of  the  year. 

The  "Mendocino  Ridge"  viticulture] 
area  is  unique  from  other  coastal 
viticultural  areas  because  of  its 
elevation  of  1200  feet  or  higher.  The 
elevation  line  being  at  approximately 
the  fog  line  means  that  while  the  valleys 
may  be  full  of  coastal  fog.  the  vineyards 
are  fiilly  exposed  to  the  sun  while 
receiving  the  cooling  influences  of  the 


The 


le  "Mendocino  Ridge"  area  has  both 
a  rainy  and  dry  season  of  moderate 
temperature.  The  rainy  season  occurs 
from  November  through  May.  The 
average  annual  temperature  for  the  area 
is  about  53  degrees  Fahrenheit,  and  the 
average  annual  precipitetion  is  75-f 
inches  a  year.  Because  of  the  area's 
coastal  influence  the  average  length  of 
the  growing  season  is  from  275  to  300 
days. 

The  climate  in  the  adjacent  growing 
r^ons  is  strikingly  different  In  the 


Yoricville  Area,  east  of  Hi^way  128, 
long,  sweeping  slopes  lie  within  the 
Transitional  Climatic  Zone,  receiving 
much  more  sun  and  inland  weather 
influences.  These  inland  weather 
influences  mean  the  Yorkville  area's 
average  temperatures  are  cooler  in  the 
winter  and  hotter  in  the  summer  and  the 
growing  season  is  shortw.  averaging 
between  250  and  275  days  in  length. 
The  average  annual  precipitetion  is  only 
49.46  inches  a  year.  Source:  The  Climate 
of  Mendocino  County,  Mendocino 
County  Farm  and  Home  Advisors 
Office,  page  10.  With  regard  to 
Anderson  Valley,  it  lies  under  the  fog 
layer,  receiving  fewer  sunlight  hours 
than  the  "Mendocino  Ridge,"  grape 
growing  areas  which  are  entirely  above 
the  fbgUne.  The  average  annual 
precipitetion  is  only  40.68  inches  a  year. 
Source:  The  Climate  of  Mendocino 
County,  Mendocino  County  Farm  and 
Home  Advisors  Office,  page  10. 

Boundaries 

The  boundary  lines  of  the 
"Mendocino  Ridge"  viticultural  area 
closely  follow  the  line  of  Coastal  Zone 
influence,  above  1200  feet  elevation  in 
the  southwest  comer  of  Mendocino 
County,  California.  The  boundaries  of 
the  area  may  be  found  on  the  following 
U.S.  Department  of  Interior  Geological 
Survey  15  minute  series  Quadrangle 
maps: 

(1)  Ombaun  Valley  Quadrangle, 
California,  1960 

(2)  Navarro  Quadrangle.  California, 
1961. 

(3)  Point  Arena  Quadrangle, 
California,  1960. 

(4)  Boonville  Quadrangle,  California. 
1959. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperworic 
Reduction  Act  of  1995.  44  U.S.C 
Chapter  35,  and  its  implementing 
regidations,  5  CFR  Part  1320.  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

Regnlatory  Flexiliility  Act 

It  is  hereby  cratified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
establishment  of  a  viticultural  area  is 
neither  an  endorsement  nor  approval  by 
ATF  of  the  quality  of  wine  produced  in 
the  area,  but  rather  an  identification  of 
an  area  that  is  distinct  from  surrounding 
areas.  ATF  believes  that  the 
esteblishment  of  viticultural  areas 
merely  allows  wineries  to  more 
accurately  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
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consumos  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  the  proprietor's  OMm 
efibrts  and  consumer  acceptance  of 
wines  from  that  region.  No  new 
requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Exacnttve  drder  12866 

It  has  been  detomined  that  this 
regulation  is  aot  a  significant  r^iilatory 
action  as  defined  by  Executive  Order 
12866.  Accordingly,  this  final  rule  is  not 
subject  to  the  analysis  required  by  this 
Executive  Odor. 

Draftiag  Informatioa 

The  principal  author  of  this  document 
is  David  W.  Brokaw,  Wine,  Beer,  and 
Spirits  Regulations  Branch,  Bureau  of 
Alcohol,  Tobacco,  and  Firearms. 

Urt  of  Snfafecta  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection. 
Viticultural  areas.  Wine. 

Antfaority  and  laauance 

Title  27,  Code  of  Federal  Regulations, 
part  9,  American  Viticultural  Areas,  is 
amended  as  follows: 

PART  »-AIIERiCAN  VmCULTURAL 
AREAS 

1.  The  authority  citation  for  part  9 
ccntinues  to  read  as  follows: 

:  27  U.S.C  205. 


Subpart  C—Approvd  AwriMH 
Vltlculturii  / 


Par.  2.  Subpart  C  is  amended  by 
adding  §  9. 158  to  read  as  follows: 


f  11182 

(a)  Name.  The  name  of  the  viticultaral 
area  described  in  this  section  is 
"Mendocino  Ridge." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  bounduy  of 
the  Mendocino  Ridge  viticultural  area 
are  four  1:62.500  scale  U.S.G.S. 
topographical  maps.  They  are  titled: 

(1)  Ornbaun  Valley  Quadrangle, 
California.  15  minute  series  topographic 
map,  1960. 

(2)  Navarro  Quadrangle,  Culifirinifai.  15 
minute  series  topographic  map,  1961. 

(3)  Point  Arena  Quadrangle. 
California.  15  minute  series  topographic 
map,  1960. 

(4)  Boonville  Quadrangle,  CaUfomia. 
15  minute  series  topographic  map.  1959. 

(c)  Boundary.  The  Mendocino  Ridge 
viticultural  area  is  located  within 
Mendocino  County.  California.  Within 


the  boundary  description  that  follows, 
the  viticultural  area  starts  at  the  1200 
foot  elevation  (contour  line)  and 
encomptasses  all  areas  at  or  above  the 
1200  foot  elevation  line.  The  boundaries 
of  the  Mendocino  Ridge  viticultural 
area,  using  landmarks  and  points  of 
reference  found  on  appropriate  U.S.G.S. 
maps,  follow. 

(1)  Beginning  at  the  Mendocino/ 
Sonoma  County  line  at  the  mouth  of  the 
Gualala  River,  where  the  Gualala  River 
empties  into  the  Pacific  Ocean,  in 
section  27  of  Township  11  North 
(TllN).  Range  5  West  (R5W),  located  in 
the  southeastern  portion  of  U.S.G.S.  15 
minute  series  map,  "Point  Arena, 
California;" 

(2)  Then  following  the  Mendocino/ 
Sonoma  County  line  eastward  to  the 
southeast  comer  of  section  8  in  TllN/ 
R13W,  on  the  U.S.G.S.  15  minute  map, 
"Ombaun  Valley,  California;" 

(3)  Then  from  the  southeast  corner  of 
section  8  in  T11N/R13W  directly  north 
approximately  3-i-  miles  to  the 
southwest  comer  of  section  9  in  T12N/ 
R13W: 

(4)  Then  proceeding  in  a  straight  line 
in  a  northwesterly  direction  to  the 
southwestern  comer  of  section  14  in 
T13N/R14W; 

(5)  Then  directly  north  along  the 
western  line  of  section  14  in  T13N/ 
R14W  to  a  point  on  the  western  Hne  of 
section  14  approximately  V*  bom  the 
top  where  the  Anderson  Valley 
viticultural  area  boundary  intersectathe 
western  line  of  section  14  in  T13N/ 
R14W; 

(6)  Then  in  a  straight  line,  in  a 
northwesterly  direction,  to  the 
intersection  of  an  unnamed  creek  and 
the  south  section  line  of  section  14, 
T14N/R15W,  on  the  U.S.G.S.  15  minute 
series  map,  "Boonville.  California;" 

(7)  Then  in  a  westerly  direction  along 
the  south  section  lines  of  sections  14 
and  15  in  T14N/R15W  to  the  southwest 
comer  of  section  15,  T14N/R15W,  on 
the  U.S.G.S.  15  minute  series  map, 
"Navarro.  California;" 

(8)  Then  in  a  northerly  direction  along 
the  westnn  section  lines  of  sections  15, 
10.  and  3  in  T14N/R15W  in  a  straight 
line  to  the  intersection  of  the  Navarro 
River  on  the  western  section  line  of 
section  3  in  T14N/R15W; 

(9)  Then  in  a  northwesterly  direction 
along  the  Navarro  River  to  the  mouth  of 
the  river  where  it  meets  the  Pacific 
Ocean  in  section  5  of  T15N/R17W; 

(10)  Then  in  a  southern  direction 
along  the  Mendocino  County  coastline 
to  the  Mendocino/Sonoma  County  line 
to  the  beginning  point  at  the  mouth  of 
the  Gualala  River  in  section  27  of  TllN/ 
R15W.  on  the  U.S.G.S.  15  minute  series 
map.  "Point  Arena.  CalifiBniia." 


Signed:  September  3. 1997. 
John  W.  Magaw. 

Director. 

Approved:  September  24. 1997. 

DepntyAstMant  Secretary  {ReguhUujr.  Tariff 

and  Trade  Enforcement). 

(PR  Doc  97-28280  Filed  10-24-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Offlo*  of  the  SeeralMy 

32CFRPart87 

P)oO  Inelrucaon  121&17] 

Educational  Roqulranwnts  for 
Appointment  of  fteierva  Componarit 
Ofdcers  to  a  Grade  Above  Rrat 
Lieutenant  or  Ueutanant  (Junior 
Qrade) 

AGENCY:  Department  of  Defense. 
ACTKM:  Final  rule. 

TOMMAnY:  Publishes  DoD  guidelines  for 
implementing  policy,  assigns 
responsibilities,  and  prescribes 
procedures  for  identifying  criteria  far 
determining  educational  institutions 
which  award  baccalaureate  degrees  that 
satisfy  the  educational  requirement  of 
officers  to  a  grade  above  First  Lieutenant 
in  the  Army  Reserve,  Air  Force  Reserve, 
and  Marine  Corps  Reserve,  or 
Lieutenant  (Junior  Grade)  in  the  Naval 
Reserve,  or  for  officers  to  be  federally 
recognized  in  a  grade  above  First 
Lieutenant  as  a  member  of  the  Army 
National  Guard  or  the  Air  National 
Guard. 

EFFGCnvE  DATE:  This  rtile  is  effective 
October  27, 1997. 

FOR  RJRTMER  arOIWiATION  CONTACT: 
Colonel  Rowan  W.  Bronson.  QASD/RA 
(MftP),  (703)  693-7490. 
SUPPtaBHTARY  MFOnMATKM:  H  has  been 
determined  that  this  amendment  is  not 
a  significant  regulatory  action.  This  final 
rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  afiisct  in  a  material  way  the 
economy;  a  section  of  the  economy; 
productivity;  competition;  jobs;  the 
enviroiunent;  public  health  or  safety:  or 
State,  local,  or  tribal  governments  (rf 
communities. 

(2)  Subject  to  the  Regulatory 
Flexibility  Act  and  does  not  impose  any 
reporting  or  recordkeeping  requirements 
under  the  Papwwork  Reduction  Act  of 
1980. 

(3)  Qeate  a  serious  inconsistency  at 
otherwise  interfere  with  an  action  taken 
or  plaimed  l^  arx}ther  Agency. 
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(4)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  or  recipients  thereof  or 

(5)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

PnUk  Law  96-354.  "Regulatory 
FlexilHlity  Act "  (5  U,S.C  tOl) 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
FlexibUity  Act  (5  U.S.C  601)  because  it 
would  not.  if  promulgated,  have  a 
significant  economic  impact  on 
substantial  numbers  of  small  entities. 
The  law  identifies  criteria  for 
datomining  educational  institutions 
which  award  baccalaiireete  d^;rees  that 
satisfy  the  educational  requirement  for 
appointment  of  officers  to  a  grade  above 
Pint  Lieutenant  in  the  Army  Reserve. 
Air  Force  Reserve,  and  Marine  Corps 
Reserve,  or  Lieutenant  Quruor  Grade)  in 
the  Naval  Reserve,  or  for  officers  to  be 
fisderally  recognized  in  a  grade  above 
First  Lieutenant  as  a  member  of  the 
Army  National  Guard  or  the  Air 
National  Guard. 

Pnblic  Law  96-511.  "P^ierwark 
Radnctkui  Act"  (44  U.S.C  Chjqiter  35) 

It  has  been  determined  that  this  part 
does  not  impose  any  reporting  or 
recordkeeping  requirements  on  the 
public  under  the  Paperwork  Reduction 
Act  of  1995. 

List  (rfSubiada  in  32  era  Part  67 

Aimed  forces  lesoves.  Education. 
Accordingly,  tide  32  CFR  part  67  is 
revised  to  read  as  follows: 

PART  er— EDUCATKMAL 
REQURaiBfTS  FOR  APPOINTIiENT 
OF  RESERVE  COMPONENT  OFFICERS 
TO  A  GRADE  ABOVE  RRST 
UEUTGNANT  OR  LIEUTENANT 
(JUMOR  GRADE) 

Sea 

87.1  Pmyosa. 

67.2  AppUcafaility. 

67.3  DBfinilions. 

87.4  Policy. 

87.5  Rasponsibi Htias. 
87  Jt  ProcaduiM. 

AalkasllT:  10  UJ&XL.  12206. 


if7.1 

This  part  provides  guidance  far 
implementing  policy.  A<Miign« 
lesponsibilities,  and  prescribes  under  10 
U.S.C  12205  for  identifying  criteria  far 
determining  educational  institutions 
that  award  baccalaureate  degrees  iidiich 
satisfy  the  educational  requirement  for 
appointment  of  officers  to  a  grade  above 
Pint  Lieutenant  in  the  Army  Reserve, 


Air  Force  Reserve,  and  Marine  Corps 
Resrave,  or  Lieutenant  (Jimior  Grade)  in 
the  Naval  Reserve,  or  for  officers  to  be 
federally  recognized  in  a  grade  level 
above  First  Lieutenant  as  a  member  of 
the  Army  National  Guard  or  Air 
National  Guard. 

This  part  applies  to  the  Office  of  the 
Secretary  of  Defense,  and  the  Military 
Departments;  the  Chairman  of  the  Joint 
Chiefs  or  Staffi  and  the  Defense 
AgeiKdes  refarred  to  collectively  in  this 
part  as  the  "DoD  Components").  The 
term  "Military  Departments,"  as  used  in 
this  part,  refers  to  the  Departments  of 
the  Army,  the  Navy,  and  the  Air  Force. 
The  term  "Secretary  concerned"  refers 
to  the  Secretaries  of  the  Military 
DepartmenU.  The  term  "Military 
Services"  refers  to  the  Army,  the  Navy, 
the  Air  Fence,  the  Marine  Corps.  The 
term  "Reserve  components"  refsrs  to  die 
Army  Reserve.  Army  National  Guard  of 
the  United  States.  Air  Force  Reserve,  Air 
National  Guard  of  the  United  States, 
Naval  Reserve,  Marine  Corps  Reserve. 


167.3 

Accredited  educational  institution. 
An  educational  institution  accredited  by 
an  agency  recognized  by  the  Secretary  of 
Education. 

Qualifying  educational  institiition.  An 
ediuational  institution  that  is 
accredited,  or  an  unaccredited 
educational  institution  that  the 
Secretary  of  Defense  designates 
pursuant  to  §  67.6(a)  and  §  67.6(b). 

Unaccredited  educational  institution. 
An  educational  institution  not 
accredited  by  an  agency  recognized  by 
the  Secretary  of  Education. 

167.4   Poley 

(a)  It  is  DoD  policy  under  10  U.S.C 
12205  to  require  Reserve  compcment 
officers  to  have  at  least  a  baccalaureate 
degree  from  a  qualifying  educational 
institution  befne  ^>pointment  to  a 
grade  above  First  Lieutenant  in  the 
Army  Reserve,  Air  Force  Reserve  or 
Marine  Corps  Reserve,  or  Lieutenant 
(Juniw  (kade)  in  the  Naval  Reserve,  or 
for  officers  to  be  federally  recognized  in 
a  grade  above  First  Lieutenant  as  a 
member  of  the  Aiiny  National  Guard  or 
Air  National  Guard. 

(b)  Exranpt  from  this  policy  is  any 
officer  who  was: 

(1)  Apf>ointed  to  or  recognized  in  a 
higher  grade  for  service  in  a  health 
profession  for^vhich  a  baccalaureate 
degree  is  not  a  condition  of  original 
appointment  or  assignment 

(2)  Appointed  in  ute  Naval  Reserve  or 
Marine  Coipa  Reserve  as  a  limited  dufy 
officer. 


(3)  Appointed  in  the  Naval  ] 
for  service  tmder  the  Naval  Aviaticm 
Cadet  (NAVCAD)  program  or  the 
Seaman  to  Admiral  program. 

(4)  Appointed  to  or  recognized  in  a 
higher  grade  if  appointed  to,  or  federally 
recognized  in,  the  grade  of  captain  or,  in 
the  case  of  the  Navy,  ligntwnjtnt  before 
Octobw  1.1995. 

(5)  Recognized  in  the  grade  of  captain 
or  major  in  the  Alaska  Army  National 
Guard,  who  resides  permanently  at  a 
location  in  Alaska  that  is  more  than  50 
miles  from  each  of  the  cities  of 
Anchorage.  Fairbanks,  and  Juneau, 
Alaska,  by  paved  road,  and  who  is 
serving  in  a  Scout  unit  or  a  Scout 
support  unit 

(c)  The  Department  of  Defense  will 
designate  an  unaccredited  educational 
institution  as  a  qualifying  educatiorul 
institution  for  the  purpose  of  meeting 
this  educational  requirement  if  that 
institution  meets  the  criteria  established 
in  this  pert 


167.5 

(a)  The  Assistant  Secretary  of  Defense 
far  Reserve  Afhits,  under  the  Under 
Secretary  of  Defense  for  Persoimel  and 
Readiness,  shall: 

(1)  Establish  procedures  by  which  an 
unaccredited  educational  instituticm  can 
appfy  for  DoD  designation  as  a 
quailing  educational  institution. 

(2)  Publish  in  die  Federal  ■iigfelia 
DoD  requirements  and  procedures  far  an 
unaccredited  educatioiial  institution  to 
^ply  for  designation  as  a  qualifying 
education  institution. 

(3)  Annually,  provide  to  the 
Secretaries  of  the  Military  Departments 
a  list  of  those  unaccredited  educational 
institutions  that  have  been  approved  by 
die  Department  of  Defense  as  a 
qualifying  educational  institutioiL  This 
Ust  shaU  include  the  year  or  years  for 
which  unaccredited  educaticmal 
institutions  are  designed  as  qualifying 
educational  institutions. 

(b)  The  Secretaries  of  the  Military 
Departments  shall  establish  procedures 
to  ensure  that  after  September  30, 1995. 
dmae  RessFve  componrait  officers 
selected  for  appointment  to  a  grade 
above  First  Lieutenant  in  the  Army 
Reserve,  Air  Force  Reserve,  at  Marine 
Corps  Reserve,  or  Lieutenant  Qunior 
Ckade)  in  the  Naval  Reserve,  or  far 
officers  to  be  fedenUy  recognized  in  a 
grade  above  First  Lieutenant  as  a 
member  of  the  Army  National  Guard  or 
Air  National  Guard,  who  are  required  to 
hold  a  baccalaureate  degree,  were 
awarded  a  baccalaureate  depee  from  a 
qualifying  educational  institution  before 
appointment  to  the  next  higher  grade. 
For  a  degree  from  an  unacaedited 
educational  institution  that  has  been 
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ncognHwd  —  qualifying  educrtional 
inatitutioa  by  die  Department  of  f   ' 
to  Mdcfy  the  educational  requirements 
of  10  U.S.C  12205.  die  degree  muat  not 
have  been  awuded  more  dian  8  yean 
before  the  date  the  officer  is  to  be 
appcunted.  or  fBderally  recognized,  in 
the  grade  of  Captain  in  the  .\rmy 
Reaerre.  Anny  National  Guard,  Air 
Force  Reeerve,  Air  National  Guard,  or 
Marine  CoqM  Reaerve,  or  in  the  {pade  of 
:  in  the  Naval  Reserve. 


DMMi  October  20. 1997. 


ffTjt 

(a)  An  unaccredited  educational 
institution  may  obtain  designation  as  a 
qualifying  educational  institution  for  a 
specific  Reserve  component  o£Bcer  who 
giaduated  from  that  eiducational 
inatitution  by  providing  certificatian 
from  registiara  at  three  accredited 
educational  institutions  that  maintain 
ROTC  programs  that  their  educadcaial 
institutions  would  accept  at  least  90 
peroant  of  the  credit  hours  earned  by 
diat  ofBco'  at  the  unaccredited 
educational  institutian.  as  of  die  year  of 
graduation. 

(b)  For  an  unaccradited  educatianal 
institution  to  be  designated  as  a 
qoalilying  educational  institutian  far  a 
spanifk-  jrear.  that  educational 
inatitution  must  provide  the  Office  of 
the  Aaaistant  Secretary  of  Defanae  for 
Reaerve  Afisirs  certification  from  the 
regiatrars  at  three  diffiarent  accredited 
educational  institutions  that  maintain 
ROTC  pro-ams  listing  the  nia|ar  field(s) 
of  study  in  which  that  educational 
inatitution  %irou]d  accept  at  least  90 
percent  of  the  credit  hours  a^med  by  a 
student  who  was  awarded  a 
haccalaureate  degree  in  that  major  field 
of  study  at  the  unaocradited  educational 
institution. 

(c)  For  an  unaccredited  educatioaal 
instituticm  to  be  considered  for 
dwaignatinn  as  a  qualifying  educational 
institution,  the  unaccredited 
educational  institution  must  submit  the 
raqoirad  documentaticn  no  later  than 
Janaary  1  (rf  the  year  far  which  the 
unaccredited  edxicationai  institution 
seeks  to  be  designated  a  qualifying 
educational  institution. 

(d)  The  required  documentation  must 
be  sent  to  the  fallowing  addrees:  Office 
of  the  Aaaiatant  Secretary  of  DeJBMe  far 
Rwaana  Affurs.  Attn:  OASD  (MftP), 

1500  Daianae  Pentagon.  Waahii^ton.  DC 
20301-1500. 

(e)  Apphcations  containing  tS» 
required  documentation  may  also  be 
suhmitted  at  any  tiaae  from 
unaccradtfesd  educatioBal  inatitutiona 
requeating  dengnation  as  a  qualifytDg 
educatianal  institution  far  prior  adiool 
years. 


AJtemote  OSO  FMbra/ J 
Officer,  Depaitment  of  I 
[FR  Doc  97-2S355  Filed  10-24-47: 9.-45  ami 


DEPARTMBfT  OF  DEFENSE 
OEPARTMBtr  OF  TRANSPORTATION 


09Afniein' OF  VETBUNft 
AFFAIRS 

38CFRPWt21 


WTwe  SeoniiQ  In  Vm 


Department  of  1 
Department  of  Tlanspoitation  (Coast 
Guard),  and  Department  of  VetHiM 
Affurs. 

action:  Final  rule. 


T1li«  Awnimamt  awia«<if  ^b^p 

educational  assistance  and  edutational 
benefits  regulations  of  the  E)epartment 
of  Veterans  Affairs  (VA).  It  makes 
changes  ccmcaming  the  ammint  of 
mnnthly  nrhiraHnnal  usiiistaimi 
available  to  certain  netaians  and 
reservists  training  under  the 
Montgomery  GI  Kll.  Theee  rhangay 
restate  statitfory  requiraments  and  set 
farth  VA's  statutory  interpretations  of  a 
provision  of  the  (tetional  Difaiae 
Authorizaticm  Act  for  Fiscal  Year  1996. 
It  also  makes  nonsubstantive  rhangM  by 
removing  provisions  that  no  longer 
apply  and  by  clarifying  provisions. 
DATES:  Sffectin  Date:  This  final  rale  is 
effective  October  27. 1997. 

However,  the  rhaiyt  in  rastatsmmtB 
of  statute  and  in  statatoij 
interpretations  will  be  appliad 
retroactively  from  the  effective  dates  of 
the  statutory  provisions.  For  mote 
information  "^»*«^a'Tf'ng  the  datea  of 
application,  see  the  tifmrMmrrirrr 
kTON  section. 


FOR  RNITMBI  9»OWIiAT»l  COWTACn  June 
C  Schaefifar,  Assistant  Director  far 
Policy  and  Program  Administration. 
Education  Swvice,  Vetuans  Benefits 
Administration.  202-273-7187. 


rANT  MFOMMTMM:  This 
dnnimwnt  amamHa  ragwlat^mt 

ctmcaraing  VA-administared 
educational  aasistanoe  and  educational 
benefits  under  the  Mrmlgniiimy  d 
Bill — Active  EKify  piugiam  (38  CFR  part 
21.  sul^MTt  K)  anid  the  Montgomery  GI 


Bill — Selected  Reserve  program  (38  CFR 
part  21.  subpart  L). 

The  National  Defense  Authorization 
Act  for  Fiscal  Year  1996  (Public  Law 
104-106)  provides  that  the  rate  of  the 
educational  assistance  allowance  may 
be  increaaed  by  an  amount  not 
exceeding  $350  per  month  for  ceitain 
persons.  To  be  eligible  a  person  must 
qualify  for  educational  assistance 
payaUe  under  the  Montgomery  GI  Bill — 
Active  Dufy  through  at  least  three  years 
active  dufy  service  and  must  also  agree 
to  serve  at  least  6  years  in  the  Selected 
Reeerve,  or  the  person  must  qualify  for 
educational  assistance  payable  under 
the  Montgomery  GI  Bill — Selected 
Reserve.  Also,  to  be  eligible  the  person 
must  have  a  skill  or  specialfy  designated 
by  the  Secretary  of  the  appropriate 
Depaitment  of  the  milituy  as  a  skill  or 
specialfy  in  which  there  is  a  critical 
shortage  of  personnel  or  for  which  it  fa 
difficult  to  recruit  or.  in  the  case  of 
critical  units,  to  retain  personnel.  Public 
Law  104-106  further  f»ovides  that  the 
actual  amoxmts  of  increase  shall  be 
dalannined  by  the  Secretary  of  Defense. 
This  document  amends  §§  21.7136  and 
21.7137  far  the  Montgomery  GI  BiQ— 
Active  Dufy  and  §  21.7636  tat  die 
Montgomery  GI  Bill— Selected  Reaanra 
to  reflect  these  statutory  amendments. 

This  document  also  ammds 
§$21.7131  and  21.7631  concerning 
commencing  dates  to  provide  thitf  the 
effective  date  for  an  increaae  will  be  the 
latest  of:  the  date  that  would  otherwise 
be  used  for  such  educational  assistance; 
the  first  date  on  which  the  veteran  or 
raawist  is  entitled  to  the  increaae  m 
datarmined  by  the  Secretary  of  the 
military  department  concerned;  or 
February  10, 1996.  the  effective  date  ot 
Pttbtic  Law  104-106.  This  document 
further  amends  §§  21.7135  and  21.7035 
concerning  discontinuanoe  dates  to  add 
a  provision  stating  that  if  the  veteran  or 
raaarvist  loses  entitiement  to  the 
intieaeo.  the  effective  date  for  the 
reduction  in  the  monthly  rate  payable  is 
the  date,  as  determined  by  the  Secretary 
of  the  military  department  concemed. 
that  the  veteran  or  reeervist  is  no  longer 
entitled  to  the  increaae.  In  addition,  thia 
document  makes  amendments  to 
§§21.7139  and  21.7639  to  clarify  that 
adjustments  made  for  certain 
incarcerated  persons  and  for  failure  to 
work  suffirient  hours  of  apprenticeship 
«nd  odiar  on-fob  training  are  applicable 
to  soch  increases  in  payments,  in  the 
aaaw  manner  as  they  are  to  other 
payments  under  the  Montgomery  Q 
Bill — Active  Ehify  or  the  Montgcunery  Q 
Bill— Selected  Reserve.  Theee 
amendments,  in  our  view,  are  required 
by  statute. 
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The  reatatements  of  statute  and 
statutory  interpretations  contained  in 
this  final  rule  will  be  applied 
retroectively  from  February  10, 1996, 
which  is  the  effective  date  of  the 
statutory  provision. 

Nonsubstantive  changes  also  are  made 
by  removing  provisions  that  no  longer 
apply  and  by  clarifying  provisions. 

The  Department  of  Defisnse  (DOD),  the 
Depaitment  of  Transportation  (Coast 
Guard),  and  VA  are  )oindy  issuing  this 
final  rule.  The  additional  amount 
available  to  veterans  and  reaervists  is 
funded  by  DOD  and  the  Coast  Guard, 
but  is  administered  by  VA. 

This  final  ride  merefy  restates 
statutory  provisions,  sets  farth  statutory 
interpretations,  and  makas 
nonsubstantive  changes  by  removing 
provisions  that  no  longer  apply  and  by 
clarifying  provisions.  Accordingly,  there 
is  a  basis  fat  dispensing  with  prior 
notice  and  comment  and  delayed 
effective  date  provisions  of  5  U.S.C  552 
and  553. 


The  Secretary  of  Defense,  the 
Commandant  of  the  Coast  Guard,  and 
the  Secretary  of  Veterans  AQurs  hereby 
certify  that  this  final  rule  will  not  have 
a  sigiiificant  economic  impact  on  a 
substantial  number  of  small  entitiee  as 
they  are  defined  in  the  Regulatory 
Flexibilify  Act  5  U.S.C  601-612.  Thfa 
final  rule  affects  individuals  and  does 
not  affect  small  entities.  Further,  it 
merely  restates  statutory  changes,  sets 
forth  statutory  interpretations,  and 
makes  nonsubstantive  changes. 
Pursuant  to  5  U.S.Q  805(b),  this  final 
rule,  therefore,  is  exempt  from  the 
initial  and  final  regulatory  flexibilify 
analyses  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  one  of  the  two 
programs  afiectad  by  this  final  rule  is 
64.120.  This  final  rule  also  affects  the 
Montgomery  GI  Bill— Selected  Reserve 
program,  which  has  no  Catalog  of 
Federal  Domestic  Assistance  number. . 

Liat  of  Sobjacts  he  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Aimed  forces.  Civil  rights. 
Claims,  Colleges  and  universitiea. 
Conflict  of  interests.  Defense 
Department,  Education,  Emplo3rment, 
Ckant  programs-education.  Grant 
programs-veterans.  Health  cue.  Loan 
programs-education.  Loan  programs- 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transpcutation  expmses.  Veterans. 
Vocational  education.  Vocational 
rehabilitatian. 


Approved:  July  22. 1997. 
HanM  W.  Gebar. 
Acting  SecTBtary  of  VetuuasAffain. 

Approved:  August  13. 1997. 

Aiai 


Deputy  Assistant  Secretaiy  of  Defense  for 
Reserve  Affairs  (Uanpamer  and  Pertonntti. 

Approved:  October  9. 1997. 
G J.  Waefaver. 

HearAdmml.  US.  Coast  Gaard,  Assislant 
Commandant  for  Human  Resamces. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  subparts  K 
and  L.  is  ammded  as  set  forth  briow. 

PART  21— VOCATIONAL 
REHABILTTA-nON  AND  EDUCATION 

Subpwt  K— All  VokmlMr  Fore* 


01 


Duty) 


1.  The  authorify  citation  for  part  21. 
subpart  K.  onntinues  to  reed  as  follows: 

Aalharily:  38  U.S.C  501(a).  cfas.  30. 36, 
anlen  othaiwise  Dotsd 

2.  In  §  21.7131.  paragraph  (k)  is  added 
after  the  authorify  citation  foUcrwing 
paragraph  (|),  to  read  as  follows: 

§21.7131 

•      ■  -• 

(k)  Incnase  ("kiciar'')  due  to 

in  the  Selected  Reserve.  If  a  veteran  is 
entitied  to  an  increese  ("kicker")  in  the 
monthly  rate  of  basic  educational 
asaistaiioa  because  he  or  she  has  met  the 
requimnento  of  §  21.7136(g)  or 
§  21.7137(e),  the  e£fective  date  of  that 
increase  ("kicker")  will  be  die  latest  of 
the  following  dates: 

(1)  The  commencing  date  of  the 
veteran's  award  as  determined  by 
paragraphs  (a)  throu^  (j)  of  diis  section; 

(2)  The  first  date  on  which  the  veteran 
is  entitied  to  the  increase  ("kicker")  as 
determined  by  the  Secretary  of  the 
military  deputment  concerned;  or 

(3)  February  10. 1996. 

(Aodiority:  10  U.S.C  16131) 

3.  hi  §  21.7135.  paragraph  (bb)  U 
redesignated  as  paragraph  (cc),  and  a 
new  paragraph  (bb)  is  added,  to  read  as 
followK 


§t1.71« 


Wb)  Beductkm  folhwing  het  t^ 
increase  ("Idckei^')  for  Sehcted  Reserve 
service.  If  a  veteran  is  entitled  to  an 
increase  ("kicker")  in  the  monthfy  rate 
of  basic  educational  assistance  as 
provided  in  §  21.7136(g)  or  §  21.7137(e), 
due  to  service  in  the  Selected  Reserve, 
and  loses  that  entitiement.  the  efiisctive 
date  far  the  reduction  in  the  monthly 
rate  pajrable  is  the  date,  as  determined 


by  the  Secretary  of  the  military 
d^Mrtment  concerned,  that  the  veteran 
is  no  longer  entitied  to  the  incieMe 
("kicker"). 

(Authority:  10  U.S.C  16131) 

4.  hi  §  21.7136.  paragraph  (d) 
introductory  text  is  am«w|'^wl  l^ 
removing  "paragraph  (e)".  and  addii^ 
in  its  place,  "paragraphs  (f)  and  (g)"; 
paragraph  (eKl)  is  amended  by 
removing  "(c)"  and  adding,  in  its  place, 
"(d)"  and  by  removing  "(a)  or  (b)"  and 
adding,  in  its  place,  "(b)  or  (c)";  and 
paragraph  (e)  introductory  text  is 
revised,  and  paragraph  (g)  is  added  after 
the  auduxify  dtation  following 
paragraph  (Q.  to  read  as  follows: 

§tl.7186   Ralaafari 


(e)  Less  than  one-half-time  training 
and  rates  for  aavicanembers.  Except  as 
provided  in  paragraph  (g)  of  this 
section,  the  monthly  rate  for  a  veterm 
who  is  pursuing  a  course  on  a  less  ^Kan 
one-half-time  basis  or  the  monthly  rate 
iat  a  servicemembra'  wrho  is  pursuing  a 
program  of  education  is  the  lesss  at 
•        •        •        •        • 

(g)  fncrsaae  ("lacker")  in  basie 
educational  assistance  rates  payMe  for 
service  in  the  Selected  Reserve.  (1)  The 
Secretary  of  the  military  department 
concerned  may  increase  the  amount  oi 
basic  educational  assistance  peyable 
und«r  paragraph  (b).  (c),  (d).  (e).  or  (f)  of 
this  section,  as  approfHiate.  The 
increase  ("Idckn")  is  payable  to  a 
veteran  who  has  a  skill  or  specialfy  in 
which  tlrara  is  a  critical  shottaga  of 
persoimel  or  for  which  it  is  difflcult  to 
recruit,  or,  in  the  case  of  critical  units, 
retain  personnel,  if  the  veteran: 

(i)  Establishes  eligibilify  far 
educational  assistance  under 
§  21.7042(a)  or  §  21.7045;  and 

(ii)  Meets  the  criteria  of 
§  21.7540(aXl)  widi  reqiect  to  service  in 
the  Selected  Reaerve. 

(2)  The  Secretary  of  the  military 
depaitment  concerned — 

(i)  WiU..  for  such  an  increase 
("kicker"),  set  an  amount  of  the  increase 
("kicker")  for  full-time  training,  but  the 
ineraaae  ("kicker")  may  not  exceed  $350 
per  month;  and 

(ii)  May  set  the  amount  of  die  incraese 
("kidcar")  payable,  for  a  veteran 
pursuing  a  program  of  education  less 
than  full  time  or  pursuing  a  program  of 
apprenticeship  or  other  on-)ob  training, 
at  an  amount  less  than  the  amount 
described  in  parapaph  (^2Xi)  of  this 
section. 

(Aadwdly:  10  U.S.C  161310X2)) 

5.  hi  §  21.7137,  paragraphs  (a)  and  (f) 
are  redesignated  as  paragraphs  (f)  and 
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(g).  respectively;  peragraph  (b) 
introductoiy  text  is  revised;  and  a  new 
pan^raph  (e)  is  added,  to  read  as 
follows: 


121.7137 

idi 


nl  undw  St  U.S.C.  dL 


(b)  Lea  than  one-half-tune  training. 
Except  as  provided  in  paragraphs  (d) 
and  (e)  of  this  section,  the  monthly  rate 
for  a  veteran  who  is  pursuing  a  course 
on  a  less  than  one-half-time  basis  is  the 
at 


(•)  faoeose  ("kkdoBr"}  in  basic 
edacatiattal  nttittnnce  rates  for  savice 
in  Ae  Seiected  Rea»ve.  (l)The 
Seootary  of  the  military  department 

may  incraaae  the  amount  of 
:  educatioiiaal  aaiitBnce  payable 
i  (a),  (b).  or  (d)  of  this 
t  appropriate.  The  increase 
fldckar")  is  payable  to  a  veteran  who 
baa  a  akill  or  specialty  in  which  there 
ia  a  «'»«*M^*  sbortage  of  personnel  or  for 
vdiicb  it  is  difficult  to  recruit,  or,  in  the 
case  of  critical  units,  retain  personnel,  if 

(i)  EMafaiiakaa  eUgBtflity  far 
ediM  alk— I  — iitsnce  under 
$Z1.7044(a);and 

(it)  Maals  the  criteria  of 
S  21.7S40UX1)  with  respect  to  service  in 

(2)  The  Secretary  of  the  military 
departaoent  oonceniad — 

(i)  Will,  for  such  an  increase,  set  the 
amount  of  the  increase  ("kicker") 
payable  far  full-time  training,  but  the 
iuuuMU  rkickar")  may  not  exceed  $350 
pemoodi; 

pi)  May  act  tks  amount  of  the 
"kkdnr"  payaUa.  far  a  veteran  pursuing 
a  fuyaaa  of  education  less  than  full 
tiaaa  or  pursuing  an  apprenticeship  or 
other  on-iob  training,  at  an  amount  less 
tban  the  amount  described  in  paragraph 
(•X2Mi)  of  this  section. 

(Aalharilj:  10  U.S.C  16131(iK2)) 

•         •         •         •         • 

8.  hi  S  21.7139.  the  introductory  text 
is  amended  by  removing    of  this  part"; 
(a),  (g),  and  (h)  are  removed; 
;(b).(c),(d),(e).(n.(i).and 
Q)  are  indnaignatnd  as  paragraphs  (a), 
(b).  (c).  (d).  M,  (f).  and  (g).  respectively; 
nearly  fsdssii^Blad  (gX2)  is 
wwiasingatnd  as  (gK3);  the  authority 
citation  for  newly  redesignated 
paiapaph  (b)  is  aaaended  by  removing 
";  Pub.  L.  98-525":  the  authority 
citation  for  newly  redesignated 
[•"•■■yp**  (c)  is  amended  by  removing 
';  Pub.  L.  96-525";  newly  redesignated 
I  (dX2Xiii)  is  amended  by 


removing  "of  this  i>art";  the  authority 
citation  for  newly  redesignated 
paragraph  (d)  is  amended  by  removing 
";  Pub.  L.  98-525";  newly  redesignated 
paragraph  (eK2)(ii)  is  amended  by 
removing  "of  this  part"  each  time  it 
appears  and  by  removing 
"§  21.7137(d)".  and  adding,  in  its  place, 
"§  21.7137(d)  or  (e)",  newly 
redesignated  paragraph  (e)(2Kiii)  is 
amended  by  removing  "§  21.7136(c)'  , 
and  adding,  in  its  place  "§  21.7136(dj. 
(f),  or  (g)":  newly  redesignated 
paragraph  (eK2)(iii)  is  amended  by 
removing  "of  this  part"  each  time  it 
appears;  newly  redesignated  paragraph 
(e)(3Xiii)  is  amended  by  removing  "of 
this  part"  both  times  it  appears;  the 
authority  citation  for  newly 
redesignated  paragraph  (e)  is  amended 
by  removing  ";  Pub.  L  98-525":  newly 
redesignated  paragraph  (g)(3Kii)  is 
amended  by  removing  "§  21.4270(b)" 
and  adding,  in  its  place,  "§  21.4270(c)"; 
the  section  heading  and  newly 
redesignated  paragraph  (g)(1)  are 
revised,  and  a  new  paragraph  (gX2)  is 
added,  to  read  as  follows: 

{21.7139    CondMona wliicli faaullln 
I  ar  no  peyiuanL 


(g)  FaihuB  to  wmk  sufficient  hours  of 
apprenticeship  and  other  on-job 
training.  (1)  For  any  month  in  which  an 
eligible  vetwan  pursuing  an 
apprenticeship  or  other  on-job  training 
program  fails  to  complete  120  hours  of 
training,  VA  will  reduce 
proportionally — 

(i)  The  rates  specified  in 
8S21.7136(bX2),  (cM2),  (dX3).  and  (dX4). 
and  21.7137(aX2)  and  (dK2):  and 

(ii)  Any  increase  ("kicker")  set  by  the 
Secretary  of  the  military  department 
concerned  as  describad  in  $§  21.7136(g) 
and  21.7137(e). 

(2)  In  nmking  the  Computations 
required  by  paragraph  (gXl)  of  this 
section.  VA  will  round  the  numbw  of 
hours  w(»ked  to  the  nearest  multiple  of 


AssMviosfor 
of  the  Selected  Reserve 

7.  The  authority  citation  for  part  21. 
subpart  L.  omtinues  to  read  as  follows. 


10  U.S.C  cfa.  1606;  38  U.S.C 
501(a).  cfa.  36.  obIbss  otharwiaa  noted. 

8.  In  §  21.7631,  paragraph  (h)  is  added 
after  the  authority  citation  following 
paragraph  (g).  to  read  as  follows: 

f  21.7831    CoMMMndngdalaa. 

•        •        •        •        • 

(b)  Inaeaae  ("kickar")  in  anunint 
pajrabie.  if  a  raaervist  is  entitled  to  an 


increase  ("kicker")  in  the  monthly  rate 
of  educational  assistance  because  he  or 
she  has  met  the  requirements  of 
§  21.7636(b),  the  effective  date  of  that 
increase  ("kicker")  will  be  the  latest  of 
the  following  dates: 

(1)  The  commencing  date  of  the 
reservist's  award  as  determined  by 
paragraphs  (a)  through  (g)  of  this 
section;  or 

(2)  The  first  date  on  which  the 
raaervist  is  entitled  to  the  increase 
("kicker")  as  determined  by  the 
Secretary  of  the  military  department 
concerned;  or 

(3)  February  10. 1906. 

(Authority:  10  U.S.C  16131) 

9.  In  §  21.7635,  paragraph  (x)  is 
redesignated  as  paragraph  (y);  and  a 
new  paragraph  (x)  is  added,  to  read  as 
follows: 

•  •        •        •        • 

(x)  Reduction  following  loss  of 
increase  ("kicker").  If  a  reservist  is 
entitled  to  an  increase  ("kickw")  in  the 
monthly  rate  of  basic  educational 
assistance  as  provided  in  §  21.7636(b) 
and  loses  that  entitlement,  the  effective 
date  for  the  reduction  in  the  monthly 
rate  payable  is  the  date,  as  determined 
by  the  Secretary  of  the  military 
department  concerned,  that  the  reservist 
is  no  longer  entitled  to  the  increase 
("kicker"). 

(Autiiarity:  10  U.S.C.  16131) 

•  •         •      •'  •         • 

10.  In  §  21.7636,  paragraph  (b)  is 
redesignated  as  paragraph  (c);  and  a  new 
paragraph  (b)  is  added,  to  leed  as 
follows: 


121.7888 


(b)  Increase  ("kidxr")  in  educational 
assistance  rates.  (1)  The  Secretary  of  the 
military  department  concerned  may 
increase  the  amount  of  educational 
assistance  stated  in  paragraph  (a)  of  this 
section  that  is  payable  to  a  reswvist  who 
has  a  skill  or  specialty  in  which  there 
is  a  critical  shortage  of  personnel  or  for 
which  it  is  difficult  to  recruit,  or,  in  the 
case  of  critical  units,  retain  personneL 

<2)  The  Secretary  of  the  military 
department  concerned — 

(i)  Will  set  the  amount  of  ttw  incroeaa 
("kicker")  fior  full-time  training,  but  the 
increase  ("kicker")  may  not  exceed  $350 
per  month;  and 

(ii)  May  set  the  amount  of  the  incraaae 
("kicker")  payable,  for  a  reservist 
pursuing  a  program  of  education  less 
thmi  full  time  or  pursuing  an 
apprentice^p  or  other  on-iob  training, 
at  an  amount  less  than  the  amount 
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I*  •  • 


described  in  paragraph  (bX2Xi)  of  this 
section. 

(Audiority:  10  VS.C.  161Sl(iXl)) 

•  •         •         •         • 

11.  In  §21.7639,  paragraph  (fX2)  is 
redesignated  as  paragraph  (fK3); 
paragraph  (cX2)(u).  the  authority 
citation  for  paragraph  (c).  paragraph 
(fKl),  and  the  authority  citation  for 
paragraph  (f)  are  revised;  and  a  new 
paragraph  (fX2)  is  added,  to  read  as 
foUowa: 

f21.783e   CondWona«Metiraai«ln 

•  •        •        • 

(0* 

(2) 

(ii)  The  monthly  rate  as  stated  in 
§  21.7636(a)  and  any  increase  payable 
-  under  §  21.7636(b). 

•  •        •        •        • 

(Authority:  10  U.S.C  16131(iXl).  t6136(bh 
38  U.SX1  3482(g)) 

•  •         •         •         • 

(f)  Faiture  to  ¥fork  suffkaaU  hours  of 
apprenticeship  and  other  on-job 
training.  (1)  For  any  calendar  mcmth  in 
wdiicb  a  reservist  pursuing  an 
apprenticeship  or  other  on^ob  training 
program  fisdls  to  complete  120  hours  of 
training,  VA  will  reduce 
proportionally — 

(i)  The  rates  specified  in 
S21.7636(aH2):and 

(ii)  Any  increase  set  by  the  Secretary 
of  the  military  department  concerned  as 
described  in  $  21.7636(b). 

(2)  In  making  the  computatioos 
required  by  paragraph  (Q(l)  of  this 
section,  VA  will  round  tbe  number  of 
houn  worked  to  the  neerest  multiple  of 
eigJiL 

(Authority:  10  U.S.C  2131(dX2).  MlSlUMD: 
sec.  642  (b),  (d).  Pi^  L.  101-189. 103  Stat 
1456-1458) 

[FR  Doc.  97-28364  FUwl  10-24-07;  8:45  am] 


EMVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
[NH-^S7S-FRL-«808-q 

Apprmml  and  Promulgallon  Of 
hnptomintlon  Plans;  Htm  Hampshlw 

AOBCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMHARV:  The  EPA  today  is  approving 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of  New 
Hampshire.  Theae  revisions  consist  of 


the  1990  base  year  ozone  emission 
inventories,  and  establishment  of  a 
I%otochemical  Assessment  Monitoring 
System  (PAMS)  network. 

The  inventories  were  submitted  by 
the  State  to  satisfy  a  Qean  Air  Act 
(CAA)  requirement  that  States 
containing  ozone  nonattainment  areas 
submit  inventories  of  actual  ozone 
precursor  emissions  in  accordance  with 
guidance  from  the  EPA.  The  PAMS  SIP 
revision  was  submitted  to  satisfy  the 
requirements  oUhe  CAA  and  the  PAMS 
regulation.  The  PAMS  regulation 
required  the  State  to  provide  for  the 
establishment  and  maintenance  of  an 
enhanced  ambient  air  quality 
monitoring  network  in  the  form  of 
PAMS  by  November  12. 1993.  The 
intended  effoct  of  this  action  is  to 
approve  as  a  revision  to  the  New 
Hampshire  SIP  the  state's  1990  base 
jrear  ozone  emission  inventories  and 
PAMS  network. 

DATES:  This  action  is  effective  on 
December  26. 1997  unless  adverse  or 
critical  comments  are  received  by 
November  26. 1997.  If  the  affoctive  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Kagister. 
AOWESSES:  Written  comments  on  rtii« 
action  should  be  addressed  to  Susan 
Studlien.  Deputy  Director,  Office  of 
Ecos]rstem  Protection.  Environmental 
Protection  Agency,  Region  I,  JFK 
Federal  Building.  Boston. 
Massachusetts.  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  EPA 
Region  I  office,  and  at  the  New 
Hampahiro  Department  of 
Environmraital  Swvicas.  Air  Resources 
Division.  64  North  Main  Street.  Caller 
Box  2033.  Concord.  NH  03302-2033. 
Persons  interested  in  iwiniiiiTg  these 
documents  should  make  an 
^ipointment  with  the  appio|HiatB  office 
at  least  24  hours  before  the  visiting  day. 

FOR  FURTMB)  8SWMAT10N  OONrACT: 
Robert  F.  McConnell,  Air  Quality 
Planning  Group,  EPA  Region  I,  JFK 
Federal  Building.  Boston. 
Massachusetts.  02203;  telephone  (617) 
565-9266. 

SUf>PLBefTAflY  MRMMATKM:  New 
Hampshire  submitted  a  SIP  revision  to 
the  S'A  consisting  of  1990  base  3rear 
emission  inventories  of  ozone 
precursors  on  January  26, 1993.  The 
State  submitted  a  SIP  revision 
establishing  a  PAMS  netvrork  into  the 
State's  overall  ambient  air  quality 
monitoring  network  on  December  13, 
1994.  This  notice  is  divided  into  foor 
parts: 

L  Background  fatfivmatian 

n.  Analysis  of  State  Submiackm 


m.  Find  Action 

IV.  Administrativ  Raquiremants 

LBackgraand 

1.  Antsston  Inventory 

Under  the  CAA  as  amended  in  1990, 
States  have  the  responsibility  to 
inventory  emissions  contributing  to 
NAAQS  nonattainment,  to  track  tiieae 
emissions  ovw  tnne.  and  to  ensure  that 
control  strategies  are  being  implemented 
that  reduce  emissions  and  move  areM 
towards  attainment  The  CAAA  requirea 
ozone  nonattainment  areas  design^ed 
as  moderate,  serious,  severe,  and 
extreme  to  submit  a  plan  within  three 
years  of  1990  to  reduce  VOC  i»tiii««v»nt 
by  15  percent  within  six  years  after 
1990.  The  baseline  level  of  emissians. 
from  which  the  15  percent  reduction  is 
calculated,  is  determined  by  adjusting 
the  base  year  inventory  to  exclude 
biogenic  emissions  and  to  exclude 
certain  emission  reductions  not 
creditable  towards  the  15  {>ercent  The 
1990  base  year  emissions  inventory  is 
the  primary  inventory  from  which  the 
periodic  inventmy.  the  Reasonable 
Further  Progress  (RFP)  projection 
inventory,  and  the  modeling  inventory 
are  derived.  Further  information  on 
these  inventories  and  their  purpose  r«n 
be  found  in  the  "Emission  Inventory 
Requirementa  for  Ozone  State 
Implementation  Plans."  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park. 
North  Carolina.  March  1991.  The  base 
year  inventory  may  also  serve  as  part  of 
statewide  inventories  for  purpoaes  of 
regional  modeling  in  transport  areas. 
The  base  jrear  inventory  plays  an 
important  role  in  modeling 
demonstrations  for  areas  classified  as 
moderate  and  above  outside  transport 
regions. 

The  air  quality  planning  requirementa 
fior  marginal  to  extreme  ozone 
nonattainment  areas  are  set  out  in 
section  182(a)-{e)  of  tide  I  of  the  CAA. 
The  EPA  has  issued  a  General  Preamble 
describing  the  EPA's  preliminary  views 
on  how  the  agency  intends  to  review 
SIP  revisions  submitted  under  title  I  of 
the  Act,  including  requirements  for  the 
preparation  of  the  1990  base  year 
invoitoiy  [see  57  FR  13502;  April  16, 
1992  and  57  FR  18070;  April  28. 1992]. 
Because  the  EPA  is  describing  ita 
interpretations  here  only  in  broad  terms, 
the  reader  should  re£er  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretatitms  of  title  I  advanced 
in  today's  proposal  and  the  8U{^K»ting 


lliose  States  containing  oaone 
)  ^'tftfifjitri  aa 
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maigiiial  to  oxtrams  an  leqairad  under 
sactkn  182(aXl)  of  the  CAA  to  sobmit 
■  final,  comprehensive,  accurate,  and 
caraont  inventory  of  actual  ozone 
seaaon.  wmJiliiji  emissions  from  all 
auuroea  widiin  2  years  of  enactment 
(November  15, 1992).  New  Hampshire 
^-nntaiiM  one  marginal  and  two  ozone 
nonattainment  areas,  and  therefore  is 
^liyrt  to  this  requirement.  The 
iu»«Btuiy  is  for  calendar  year  1990  and 
is  dsBOlad  as  the  base  year  inventory.  It 
jnrhwiHS  both  anthropogenic  and 
*«»ngiir  aources  of  volatile  organic 
cumpound  (VOC).  nitrogen  oxides 
CNOx).  and  carbon  monoxide  (CX)).  The 
inventory  is  to  address  actual  VOC, 
NOx.  and  GO  emissions  ka  the  area 
during  a  peak  ozone  season,  which  is 
gBBsrally  oooaprised  of  the  sununer 
"»««**»•  All  stationary  point  and  area 
sources,  as  weU  as  mobile  sources 
within  tha  nonattainment  area,  are  to  be 
jiHrhMi^w*  in  the  compilation.  Available 
gaifdiBoe  far  preparing  emission 
imantorias  is  provided  in  the  General 
Preamble  (57  FR  13496.  April  16. 1992). 
i  inventories  are  first 
1  under  ths  completeness 
1  eslsMinhwd  under  section 
llOOcXD  of  die  CAAA  (56  FR  42216, 
August  26, 1991).  According  to  section 
lia(k)(l)^  if  a  submittal  does  not  meet 
tliB  complelanoss  criteria,  "  the  State 
shall  be  treated  as  not  having  made  the 
sofandssaan."  Under  sections  179(aXl) 
and  110(c)(1).  a  finding  by  EPA  that  a 
submittal  is  incomplete  is  one  of  the 
actions  duit  initiates  the  sanctions  and 
Fedaral  Implementation  Plan  (FIP) 
pinisssii  (see  David  Mobley 

■a—MiliI ,  November  12. 1992).* 

Tte  Act  requires  States  to  observe 
oartain  prooadural  requirements  in 
developing  emission  inventory 
sufaoiissians  to  the  EPA.  Section 
lia(a)(2)  of  the  Act  provides  that  each 
^mJMMi  inventory  submitted  by  a  State 
must  be  adopted  after  reasonable  notice 
and  public  hearing.^  Final  approval  of 
the  inventory  will  not  occur  until  the 
State  iu»iaes  the  inventory  to  address 
public  cmnments.  Changes  to  the 
iu»eutuiy  that  impact  the  15  percent 
reduction  calculation  and  require  a 
revised  control  strategy  will  constitute  a 
SIP  reviskm.  EPA  created  a  "de 
minimi^  exception  to  the  public 
hearing  requirement  for  minor  changes. 
EPA  defines  "die  minimum'  far  such 
purposes  to  be  those  in  which  the  15 
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boM  I.  Darid  MoMay.  CbMf. 
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percent  reduction  calcidation  and  the 
associated  control  strategy  or  the 
maintenance  plan  showing,  do  not 
change.  States  will  aggregate  all  such 
"de  minimis"  changes  together  when 
making  the  determination  as  to  whether 
the  change  constitutes  a  SIP  revision. 
The  State  will  need  to  make  the  change 
through  the  formal  SIP  revision  process, 
in  conjunction  with  the  change  to  the 
control  measure  or  other  SIP  programs.^ 
Section  110(aK2)  of  the  Act  similarly 
provides  that  each  revisian  to  an 
implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 

public  haaring 

The  inventory  was  submitted  to  the 
EPA  as  a  SIP  revision  on  January  26, 
1993,  by  cover  letter  from  the 
Governor's  designee.  New  Hampshire 
re-submitted  a  final  inventmy  to  the 
EPA  on  February  8, 1994.  New 
Hampshire  submitted  further  revisions 
to  the  inventory  on  May  19, 1994,  June 
13, 1994.  January  19. 1995,  and  August 
29. 1996.  New  Hampshire  held  several 
public  hearings  on  its  1990  base  year 
emission  inventories,  the  last  of  which 
occurred  on  August  2, 1996. 

The  EPA  Region  I  Office  has 
compared  the  final  New  Hampshire 
inventory  vrith  the  deficiencies  noted  in 
the  various  comment  letters  and 
concluded  that  tha  State  has  adequately 
addressed  the  issues  raised  by  the  EPA. 

2.  PAMS  Network 

On  December  13, 1994,  the  New 
Hampshire  Department  of 
Environmental  Services  {PES) 
submitted  to  the  EPA  a  SIP  revision 
incorporating  PAMS  into  the  ambient 
air  quality  monitoring  netMfork  of  State 
w  Local  Air  Monitoring  Stations 
(SLAMS)  and  National  Air  Monitoring 
SUtions  (NAMS).  The  State  will 
establish  and  maintain  PAMS  as  part  of 
its  overall  ambient  air  quality 
monitoring  netwnirk. 

Section  182(c)(1)  of  the  CAA  and  the 
General  Preamble  (57  FR  13515)  require 
that  the  EPA  promulgate  rules  for 
enhanced  monitoring  of  ozone,  oxides 
of  nitrogen  (NOx),  and  volatile  organic 
compounds  (VOC)  no  later  than  18 
months  after  the  date  of  the  enactment 
of  the  Act  These  rules  will  provide  a 
mechanism  for  obtaining  more 
comprehensive  and  representative  data 
on  ozone  air  pollution  in  < 


1110102). 


>  M«"~'«»'«^""  from  ]ohn  Caicagni.  Director.  Air 
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designated  nonattainment  and  classified 
as  serious,  severe  or  extreme. 

The  final  PAMS  rule  was  promulgated 
by  the  EPA  on  February  12, 1993  (58  FR 
8452).  Section  58.40(a)  of  the  revised 
rule  requires  the  State  to  submit  a 
PAMS  network  description,  including  a 
schedule  for  implementation,  to  the 
Administrator  within  six  months  after 
promulgation  or  by  August  12, 1993. 
Further,  §  58.20(f)  requires  the  State  to 
provide  for  the  establishment  and 
maintenance  of  a  PAMS  network  within 
nine  months  after  promulgation  of  the 
final  rule  or  by  November  12, 1993. 

On  December  13, 1994,  the  New 
Hampshire  DES  submitted  a  proposed 
PAMS  network  plan  to  the  EPA  that 
included  a  schedide  for 
implementation.  This  sulHuittal  was 
reviewed  and  approved  on  April  10, 
1995  by  the  EPA  and  was  judged  to 
satisfy  the  requirements  of  §  58.40(a). 
Since  network  descriptions  may  change 
annually,  they  are  not  part  of  the  SIP  as 
recommended  by  the  document, 
"Guideline  for  the  ImplementaticHi  of 
the  Ambient  Air  Monitoring 
Regulations.  40  CFR  part  58".  However, 
the  network  description  is  negotiated 
and  approved  during  the  annual  review 
as  required  by  40  CFR  §§  58.25  and 
58.36,  respectively,  and  the  revision  to 
be  codified  at  40  CFR  §  58.46. 

On  April  19, 1994  and  December  13. 
1994,  the  New  Hampshire  DES 
submitted  the  PAMS  SIP  revision  to  the 
EPA.  The  EPA  sent  the  State  a  letter  on 
July  12, 1994  finding  the  sutmiittal 
administratively  complete. 

The  New  Hampshire  PAMS  SIP 
revision  is  intended  to  meet  the 
requirements  of  section  182iC)(l)  of  the 
Act  and  afiect  compliance  with  the 
PAMS  regulations,  to  be  codified  at  40 
CFR  part  58,  as  promulgated  on 
February  12, 1993.  The  New  Hampshire 
DES  held  a  public  hearing  on  the  PAMS 
SIP  revision  on  February  8, 1994. 

n.  Analysis  of  State  Submission 

1.  Emission  Inventory 

Section  110(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  base  year  emission  inventory 
submit^ls  in  order  to  determine 
approval  or  disapproval  under  section 
182  (aKD  (see  57  FR  13565-13566. 
April  16, 1992).  The  EPA  is  approving 
this  New  Hampshire  ozone  base  year 
emission  inventory  submitted  to  the 
EPA  based  on  the  Level  I.  D,  and  ED 
review  findings.  This  section  outlines 
the  review  procedures  performed  to 
determine  if  the  bese  year  emission 
inventory  is  acceptable  or  should  be 
disapproved. 
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A.  The  Following  Discussion  Reviews 
the  State  Base  Year  SIP  Inventory 
Approval  Requirements 

The  Level  I  and  II  review  process  is 
used  to  determine  that  all  components 
of  the  base  jrear  inventory  are  present. 
The  review  also  evaluates  the  level  of 
supporting  documentation  provided  by 
the  State  and  assesses  whether  the 
emissions  were  developed  according  to 
current  EPA  guidance. 

The  Level  m  review  process  is 
outlined  here  and  consists  of  10  points 
that  the  inventory  must  include.  For  a 
bese  year  emission  inventoiy  to  be 
acceptable  it  must  pass  all  of  the 
following  acceptance  criteria: 

1.  An  approved  Inventory  Preparation 
Plan  (IPP)  was  provided  ancTthe  QA 
program  contained  in  the  IPP  was 
performed  and  its  implementation 
documented.  * 

2.  Adequate  docutnentation  was 
provided  that  enabled  the  reviewer  to 
determine  the  emission  estimation 
procedures  and  the  data  sources  used  to 
develop  the  inventory. 

3.  The  point  source  inventory  must  be 
complete. 

4.  Point  source  emissions  must  have 
been  prepared  or  calculated  according 
to  the  ciirrent  EPA  guidance. 

5.  The  aree  source  inventory  must  be 
complete. 

6.  The  area  source  emissions  must 
have  been  prepared  or  calculated 
according  to  the  currant  EPA  guidance. 

7.  Biogenic  emissions  must  nave  been 
prepared  according  to  current  EPA 
guidance  or  anothCT  approved 
technique. 

8.  Tne  method  (e.g..  Highway 
Performance  Modeling  System  or  a 
network  transportation  planning  model) 
used  to  develop  vehicle  miles  travelled 
(VMT)  estimates  must  follow  EPA 
guidance,  which  is 'detailed  in  the 
document,  "Procedures  for  Rmifinn 
Inventory  Preparation,  Volume  IV: 
Mobile  Sources,"  U.S.  Environmental 
Protection  Agency,  Office  of  Mobile 
Sources  and  Office  of  Air  Quality 
Planning  and  Standards,  Aim  Arbor, 
Michigan,  and  Research  Triangle  Park, 
North  Carolina,  December  1992. 

9.  The  MOBILE  model  (cm-  EMFAC 
model  for  Califbmia  only)  viras  correctly 
used  to  produce  nnission  factors  for 
each  of  the  vehicle  classes. 

10.  Non-road  mobile  emissions  were 
prepared  according  to  current  EPA 
guidance  for  all  of  the  source  categories. 

The  base  year  emission  inventory  will 
be  approved  if  it  passes  Levels  I,  n,  and 


in  of  the  review  process.  Detailed  Level 
I  and  n  review  procedures  can  be  foimd 
in  the  following  document;  "Quality 
Review  Guidelines  for  1990  Base  Year 
Emission  Inventories",  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park,  NC. 
July  27, 1992.  Level  III  review 
procedures  are  specified  in  a 
memorandum  from  I>avid  Mobley  and 
G.  T.  Helms  to  the  Regions  "1990  03/ 
CO  SIP  Emission  Inventory  Level  III 
Acceptance  Criteria",  October  7. 1992  * 
and  revised  in  a  memorandum  from 
John  Seitz  to  the  Regional  Air  Directors 
dated  June  24. 1993.  ^ 

New  Hampshire's  base  year  emission 
inventories  meet  each  of  Uiese  ten 
criteria.  Ekxnimentation  of  the  EPA's 
evaluation,  including  details  of  the 
review  procedure,  is  contained  within 
the  technical  support  document 
prepared  for  the  New  Hampshire  1990 
base  yeer  inventories,  whidi  is  availdile 
to  the  public  as  part  of  the  docket 
supporting  this  action. 

2.  PAMS  Network 

The  New  Hampshire  PAMS  SIP 
revision  will  provide  the  State  with  the 
authority  to  establish  and  operate  the 
PAMS  sites,  secure  State  funds  for 
PAMS  and  provide  the  EPA  with  the 
authority  to  enforce  the  implementation 
of  PAMS.  since  their  implementatian  is 
required  by  the  AcL 

The  criteria  used  to  review  the 
proposed  SIP  revision  are  derived  from 
the  PAMS  regulations,  codified  at  40 
CFR  Part  58.  "Guideline  for  the 
Implementation  of  the  Ambient  Air 
Mooitoring  Regulations  40  CFR  part  58" 
(EPA-450/4-78-038.  Office  of  Air 
Quality  Planning  and  Standards. 
November  1979).  the  September  2, 1993, 
memorandum  from  G.  T.  Helms 
entitled.  "Final  Boilerplate  Language  for 
the  PAMS  SIP  Submittal",  the  CAA.  and 
the  General  Preamble. 

The  September  2, 1993,  Helms 
boilerplate  memorandum  stipidates  that 
the  PAMS  SEP,  at  a  minimum  must: 
provide  for  monitoring  of  criteria 
pollutants,  such  as  ozone  and  nitrogen 
dioxide  and  non-criteria  pollutants, 
such  as  nitrogen  oxides,  sp>eciated 
VOCs,  including  carbonyls,  as  well  as 
meteorological  parametera;  provide  a 
copy  of  the  approved  (or  proposed) 
PAMS  network  description,  including 
the  phase-in  schedule,  for  public 
inspection  during  the  public  notice  and/ 
or  conunent  period  provided  for  in  the 


SIP  revision  or,  alternatively,  provide 
information  to  the  public  upon  request 
concerning  the  State's  plans  for 
implementing  the  rules;  make  reference 
to  the  fact  that  PAMS  will  become  a  part 
of  the  State  or  local  air  monitoring 
stations  (SLAMS)  networic;  and  provide 
a  statement  that  SLAMS  «nll  employ 
Federal  reference  (FRM)  or  equivalent 
methods  while  most  PAMS  sampling 
will  be  conducted  using  methods 
approved  by  the  EPA  which  are  not 
FRM  or  equivalmt 

The  New  Hampshire  PAMS  SIP 
revision  provides  that  the  State  will 
implement  PAMS  is  required  in  40  CFR 
part  58.  as  amended  February  12. 1993. 
The  State  will  amend  its  SLAMS  and  its 
National  Air  Monitoring  Stations 
(NAMS)  monitoring  systems  to  include 
the  PAMS  requirements.  It  will  develop 
its  PAMS  network  design  and  establish 
monitoring  sites  pursuant  to  40  CFR 
part  58  in  accordance  with  an  approved 
network  description  and  as  negotiated 
with  the  EPA  through  the  105  grant 
process  on  an  annual  basis.  The  Stete 
has  b^un  implementing  its  PAMS 
network  as  required  in  40  CFR  Part  58. 

The  New  Hampshire  PAMS  SIP 
revision  also  includes  a  provision  to 
meet  quality  assurance  requirements  as 
contained  in  40  CFR  Part  58,  Appendix 
A.  The  State  also  assures  that  the  State's 
PAMS  monitors  will  meet  monitoring 
methodology  requirements  contained  in 
40  CFR  Part  58.  Appendix  C.  Lastiy.  die 
Stete  assures  that  the  New  Hampshire 
PAMS  network  will  be  phased  in  over 
a  period  of  five  yean  as  required  in 
§  58.44.  The  State's  PAMS  SIP  submittal 
and  the  EPA's  technical  support 
document  are  available  for  viewing  at 
the  EPA  Region  I  Office  as  outlined 
under  the  "Addresses"  section  of  this 
Federal  Register  docummiL  The  Stste's 
PAMS  SIP  submittal  is  also  available  for 
viewing  at  the  New  Hampshire  State 
Office  as  outlined  imder  the , 
section  of  this  Federal  i 
doctunsDt 

nL  Final  Adioa 

].  Emission  biventoiy 

New  Hampshire  has  subndtted 
complete  inventories  containing  point, 
area,  biogenic,  on-road  mobile,  and  non- 
road  mobile  source  data,  and 
accompanying  documentation. 
Emissions  from  these  sources  are 
presented  in  the  following  table: 


*  Memorandum  from ).  David  Mobley.  Chief. 
Kmiwiont  Inventory  Branch,  to  Air  Branch  Clue&, 
Ragion  I-X.  "Final  Emission  Invanlory  Level  D 
Accsptance  Criteria."  October  7.  imz. 


'  Mamoranduni  from  John  S.  Seitx,  Director, 
OfBce  of  Air  Quality  Planning  and  Standards,  to 
Ragional  Air  Division  Directors.  Region  i-X 
"Emiaaton  Inventory  Issues,"  June  Zf.  1SS3. 
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1.34 
2.25 
2.39 

1.72 
0.09 
1.63 

146.75 
206.44 
252.51 

29.64 
35.86 
44.81 

NA 
NA 

179.44 
244.63 

301.35 

New  Hampshire  has  satisfied  all  of 
the  EPA's  requirements  for  providing  a 
comprehensive,  accurate  and  currant 
inventory  of  actual  ozone  precursor 
amissions  in  the  three  nonattainmrait 
araas  in  the  State.  The  inventory  is 
complete  and  approvable  according  to 
the  criteria  set  out  in  the  November  12. 
1992  memorandum  hrom  ).  David 
Mobley,  Chief  Emission  Inventory 
Braiu:h.  TSO  to  G.T.  Helms.  Chief 
Ozoite/Cacbon  Monoxide  Programa 
Branch,  AQMD. 

In  today's  final  action,  the  EPA  is 
fully  approving  the  SIP  1990  base  year 
ozone  emission  inventories  submitted 
by  New  Hampshire  to  the  EPA  for  the 
F^rtsmouth-Dover-Rochester  serious 
nonattainment  area,  the  New  Hampshire 
portion  of  the  Boston-Lawrence- 
Worcester  serious  nonattainment  area, 
and  the  Manchester  marginal 
nonattainment  area  as  meeting  the 
requirements  of  section  182(aKl)  of  the 
CAA. 

2.  PAMS  Afetworit 

In  today's  action,  the  EPA  is  fully 
approving  the  revision  to  the  New 
Hampshire  ozone  SIP  for  PAMS. 

The  EPA  is  publishing  these  actions 
without  prior  proposal  t>ecause  the 
Agency  views  them  as  noncontrovosial 
amendments  and  anticipates  no  adverse 
comments.  However,  in  a  separate 


document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  these  SIP  revisions  and 
soliciting  public  conunetit  on  them. 
This  action  will  be  effective  December 
26. 1997  unless,  by  November  26, 1997 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
efiiactive  date  by  publishing  a 
subsequent  rule  that  will  withdraw  the 
final  actions.  All  public  comments 
received  will  then  be  addressed  in  a 
subaequent  final  rule  based  on  this 
action  serving  as  a  propoaed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  December  26, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiire 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
fiactors,  in  relation  to  relevant  statutory 
and  regulatory  requirements. 


IV.  Administrative  Requirements 

A.  Exetmtive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiue  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
KagistBr  on  January  19, 1989  (54  PR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Begukitory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entitiea.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Cleen  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
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because  the  Fedoal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  iisquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C 
7410(aX2). 

C  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effsctive  and  least  burdensome 
alternative  that  achieves  the  ol^ectivas 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  est^liah  a  plan  for 
informing  and  advising  any  small 
governments  that  nuy  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  i»omulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  inillion  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(aXlXA)  as  added 
by  the  Small  Business  R^ulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Rapiesentetives  and  the  Comptroller 
Gomral  of  the  General  Accounting 
OCBca  prior  to  publication  of  the  rule  in 
today's  Federal  KagMer.  This  rule  is 
not  a  "ma|or  rule"  as  defined  by  5 
U.S.C  804(2). 

E  Petitions  for  Judicial  Review 

Uiuler  section  307(bXl)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 


this  acticm  must  be  filed  in  the  United 
Stetes  Court  of  Appeals  for  the 
appropriate  circuit  by  December  28, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  nile  does  not  affact  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bX2).)  EPA  encourages  interested 
partiea  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  imless  the  objection 
arises  after  the  comment  period  allo%ved 
for  in  the  pitqpaaaL 

List  of  Subjects  in  40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Nitrogen  dioxide.  Onme. 

Watar  facorpoiation  by  refaieuLa  of  the 
State  ImphwnwotatJMi  Plan  for  the  Stale  of 
New  Hampshire  was  approved  by  the 
Director  of  the  Fedend  Register  on  July  1. 
1982. 

DbImI:  September  29. 1097. 
lekaP.De^miaiB. 
Bagfonai  Adminittiator,  Region  L 

40  CFR  part  52  is  smended  as  fiiUows: 

PART  52-{AMENOEO] 

1.  The  authority  citetion  for  part  52 
continues  to  read  as  followra: 

AHherily:  42  U.S.C  7401-7642. 


2.  Section  52.1533  is  added  to  read  aa 
follows: 


152.1533    Emiaaipn  I 

(a)  The  Governor's  designee  fat  the 
Stete  of  New  Hampshire  submitted  a 
1990  base  year  emission  inventory  for 
the  entire  state  on  January  26, 1993  as 
a  revision  to  the  Stete  ImplementaticKi 
Plan  (SIP).  Subaequent  revisions  to  the 
State's  1990  inventories  were  made,  the 
last  of  which  occurred  on  August  29, 
1996.  The  1990  base  year  emission 
inventory  requirement  of  section 
182(aXl)  of  the  Qeen  Air  Act,  as 
amouied  in  1990.  has  been  satisfied  for 
the  three  nonattaiimient  areas  in  the 
Stete.  The  three  areas  are  the 
Portsmouth-Dover-Rochester  serious 
area,  the  New  Hampshire  portion  of  the 
Boeton-Lawrence-WcMcester  serious 
area,  and  the  Manchester  marginal 

(b)  The  inventory  is  for  the  ozone 
precursors  which  are  volatile  organic 
compounds,  nitrogsn  oxides,  «nA 


carbon  monoxide.  The  inventory  rjwMiT 
point,  area,  non-road  mobile,  on-raad 
mobile,  and  biograiic  sources. 

(c)  The  Portsmouth-Dover-Rochester 
swious  nonattainment  area  includes  all 
of  Stiafidrd  County  and  {>art  of 
Rockingham  County.  The  New 
Hampshire  portion  of  the  Boston- 
Lawrence-Worcester  serious  area 
includes  portions  of  Hillsborough  and 
Rockingham  Counties.  The  Manchester 
marginal  area  contains  all  of  Merrimack 
County  and  portions  of  Hillsborough 
and  Rockingham  Cotmties. 

3.  Section  52.1520  is  amended  by 
adding  paragraph  (cXS2)  to  read  m 
follows: 


•  * 


§52.1520 

(c) 

(52)  A  revision  to  the  New  Hampshire 
SIP  regarding  ozmw  monitoring,  llie 
Stete  of  New  Hampahire  will  modify  its 
SLAMS  and  its  NAMS  monitoring 
systems  to  include  a  PAMS  networii 
design  and  establish  monitoring  sites. 
The  Stete's  SIP  revision  satisfies  40  CFR 
58.20(f)  PAMS  requirements. 

(i)  Incorporation  by  refiarence. 

(A)  Stete  of  New  Hampshire 
Photochemical  Assessment  Monitoring 
Stetions— Networiii  Plan— Network 
Overview. 

(ii)  Additional  material 

(A)  NH-DES  letter  dated  Decembor 
13, 1994.  and  signed  by  Thomas  M. 
Noel.  Acting  Director,  NH-IKS. 

[PR  Doc.  97-28371  Hied  10-24-97;  8.-45  am) 


47  CFR  Parte  5. 21, 22. 2S.  M,  as,  28. 
27, 73. 74. 78. 80. 87.  to.  96, 97.  Md 
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AOCNCV:  Federal  Communications 

Commission 

ACTION:  ruialrul& 


:  This  Repmt  and  Order 
establishes  a  Coordination  Zone  that 
covers  the  islands  of  Puerto  Rico. 
Desecheo.  Mona.  Vieques,  and  Culebra 
within  the  Commonwraalth  of  Puerto 
Rico  (the  Puerto  Rican  Islands).  The 
Coordination  Zone  requires  qiplicants 
for  new  and  modified  radio  facdlities  in 
various  communications  s«rvicee  witUa 
the  Coordination  Zone  to  provide 
notification  of  their  propcMod  operations 
to  the  Aredbo  Raflio  Astronomy 
Observatory  (Obaervatoiy)  near  Aradbo. 
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Puerto  Rico,  and  operated  by  Cornell 
University  (Cornell),  at  the  time  their 
applications  are  submitted  to  the 
Commission.  The  Coordination  Zone 
and  notification  procedures  will  enable 
the  Observatory  to  receive  information 
needed  to  assess  whether  an  applicant's 
proposed  operations  will  cause  harmful 
interference  to  the  Observatory's 
operations  and  will  promote  efiBcient 
resolution  of  problems  through 
coordination  between  applicants  and 
the  Observatory. 

EFFECTIVE  DATE:  December  26, 1997. 
FOR  FURTMER  MF0RMAT10N  CONTACT: 
Rodney  Small,  OfBce  of  Engineering 
and  Technology,  (202)  418-2452. 
SUPPLBCNTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Report 
and  Older.  ET  Docket  96-2,  FCC  97- 
347,  adopted  September  26, 1997.  and 
released  October  15, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  N.W.,  Washington,  D.C..  and  also 
may  be  purchased  from  the 
Commission's  duplication  contracts. 
International  Transcription  Service, 
(202)  857-3800.  1231  20th  Street.  N.W. 
Washington.  D.C.  20036. 

The  establishment  of  the  Coordination 
Zone  was  proposed  in  the  Notice  of 
Proposed  Rule  Making.  61  FR  10709. 
March  15. 1996. 

Smnmary  of  the  Report  and  Order 

1.  By  this  action,  the  Commission 
establiihes  a  Coordination  2^ne  that 
covers  the  Puerto  Rican  Islands.  The 
Coordination  Zone  requires  applicants 
for  new  and  modified  radio  tsdHties  in 
various  communications  services  Kirithin 
the  Coordination  Zone  to  provide 
notification  of  their  proposed  operatioos 
to  the  Observatory  at  the  time  their 
applications  are  submitted  to  the 
Commission.  The  Observatory  will  have 
20  days  to  file  comments  with  the 
Commission  regarding  each 
application's  potential  for  interference, 
and  applicants  will  be  responsible  for 
making  reasonable  efforts  to 
accommodate  the  interfBrence  concerns 
of  the  Obser\-atory.  The  Coordination 
Zone  and  notification  procedures  will 
enable  the  Observatory  to  receive 
information  needed  to  assess  whether 
an  applicant's  proposed  operations  will 
cause  harmful  interference  to  the 
Observatory's  operations  and  will 
promote  efficient  resolution  of  problems 
through  coordination  between 
applicants  and  the  Observatory. 

2.  The  Commission  believes  that  the 
Observatory  is  a  unique  scientific  tool, 
and  finds  that  harmful  interference  to 


the  Observatory's  operations  is  n  serious 
concern.  We  also  agree  with  co    -nents 
from  Puerto  Rican  telecommunicdtions 
service  providers  that  their  services  are 
hi^y  important  and  must  be 
maintained.  However,  we  note  that  we 
have  a  statutory  obligation  to  prevent 
and  resolve  radio  frequency  interference 
through  enforcement  and  effective 
spectnun  management  policies. 
Whenever  possible,  we  attempt  to 
streamline  our  processes  and  reduce  the 
burden  on  licensees  and  license 
applicants,  but  in  some  instances  a 
minimally  increased  burden  must  be 
imposed  to  allow  the  public  the  widest 
range  of  telecommunications  benefits. 

3.  We  agree  with  Cornell  that  sources 
of  teclmical  information  ciurently 
available  to  the  Observatory  are 
insufficient  Further,  the  provision  of 
technical  information  to  the  Observatory 
would  be  a  minimal  burden  and  could 
be  dcme  electronically  at  litUe  or  no  cost 
to  the  applicant  We  also  agree  with 
Cornell  that  the  four-mile 
Commonwealth  of  Puerto  Rico 
Protection  Zone  is  inadequate  to  protect 
the  Observatory's  operations.  Four  miles 
is  a  relatively  short  range  for  many  radio 
transmitters,  and  high  power 
transmitters  at  a  high  elevation  can 
interfrae  with  the  Observatory  from  a 
much  greater  distance.  For  similar 
reasons,  we  believe  that  a  smaller 
Coordination  Zone  not  encompassing 
the  entirety  of  the  Puerto  Rican  Islands 
woidd  provide  insufBcient  protection  to 
the  Observatory. 

4.  We  disagree  with  comments  from 
telecommunications  providers  who 
argue  that  the  Coordination  Zone  will 
deprive  the  citizens  of  Puerto  Rico  of 
adequate  radio  service.  We  believe  that 
if  service  providers  and  the  Observatory 
work  together,  adequate  service  can  be 
maintained  without  harming  the 
operations  of  the  Observatory.  We  also 
observe  that  adoption  of  a  Coordination 
Zone  would  neither  allocate  additional 
spectrum  for  Radio  Astrc;^.jmy  Service 
(RAS)  use.  nor  provide  the  OlMervatory 
additional  rights  to  spectrum  allocated 
to  other  services.  For  that  reason,  we 
disagree  with  arguments  that  state  that 
money  expended  by  service  providers  to 
use  frequencies  in  Uie  Puerto  Rican 
Islands  is  relevant  to  establis^^.dnt  of  a 
Coordination  Zone.  Further,  we  disagree 
¥dth  comments  that  state  that  allowing 
the  Observatory  to  challenge  a  license 
application  would  result  in  an  illegal 
delegation  of  the  Conunission's 
authority  to  the  Observatory  to 
determine  whether  an  application  vidll 
be  granted.  We  emphasize  that  while  the 
Observatory  may  challenge  an 
application,  only  the  Commission  can 


make  the  decision  regarding  the  grant  of 
that  application. 

5.  Therefore,  we  are  establishing  a 
Coordination  2U}ne  that  covers  the 
Puerto  Rican  Islands.  Within  the 
Coordination  Zone,  applicants  in 
affected  services  will  be  required  to 
submit  to  the  Observatory  technical 
information  about  the  proposed 
transmissions  no  later  than  the  date  the 
application  is  filed  with  the 
Conunission.  The  technical  submission 
must  include;  (1)  proposed  frequency 
and  FCC  Rule  Part;  (2)  effective  radiated 
power  or  effactive  isotropic  radiated 
power;  (3)  antenna  height;  (4)  antenna 
directivity  and  gain,  if  any;  (5) 
geographic  coordinates  of  the  anteniui 
(NAD-B3  datum);  and  (6)  type  of 
emission;  and  (7)  whether  the  proposed 
use  is  itinerant.  To  minimize  the 
administrative  burden  on  service 
applicants,  we  will  permit  this 
notification  to  be  made  either  in  writing 
or  electronically.  We  believe  that  either 
notification  method  will  help  safaguard 
the  Observatory's  operations  without 
diminishing  the  provision  of  important 
radio  services  to  Puerto  Rican  citizens. 

6.  As  stated  in  the  NPRM,  the 
sensitivity  of  the  Observatory  and  the 
many  types  of  services  that  cotdd  cause 
interference  necessitates  that  we  include 
in  the  Coordination  Zone  most  services 
that  operate  on  frequencies  below  15 
GHz.  While  we  see  no  need  to  include 
frequencies  above  15  GHz,  which  are 
not  currentiy  used  or  requested  by  the 
Observatory,  harmonic  and  spiuious 
emissions  fiom  different  services  are 
often  spread  across  a  wide  range  of 
spectrum  below  15  GHz.  Additionally, 
scientific  exploration  requires  flexibility 
and  the  ability  to  passively  utilize 
spectrum  below  15  GHz  that  may  not  be 
allocated  to  the  RAS. 

7.  With  respect  to  Special  Temporary 
Authorizations  (ST As),  we  note  that 
they  are  used  in  several  services  for  a 
variety  of  purposes,  and  that  some  of 
these  uses  could  cause  substantial 
interference  to  the  operations  of  the 
Observatory.  We  also  find  that  it  will  be 
minimally  tnudensome  in  most 
instances  for  an  STA  applicant  to 
provide  technical  information  to  the 
Observatory  at  the  same  time  it  files  the 
STA  request  with  the  Commission.  In 
the  case  of  an  emergency  operation,  the 
licensee  will  be  permitted  to  notify  the 
Observatory  as  soon  as  possible  after 
beginning  operation. 

8.  With  respect  to  amateur  radio 
operations,  we  are  adopting  our 
proposal  to  exclude  from  the 
Coordination  Zone  a  large  number  of 
amateur  stations.  However,  we  agree 
with  Cornell  that  new  amateur  beacon 
and  repeater  stations  within  10  miles  of 
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the  Observatory  have  a  significant 
potential  for  interference — a  greater 
potential  than  Civil  Air  Patrol  repeaters 
or  the  Military  Amateur  Radio  System 
service — and  find  that  those  amateur 
operations  must  be  included  in  the 
Coordination  Zone. 

9.  Accordingly,  we  are  adopting  our 
proposal  that  most  applicants  for  part  5. 
21.  22,  23,  24.  25.  26.  27,  73.  74,  78.  80. 
87, 90, 95, 97,  and  101  services  within 
the  Coordination  Zone  must  notify  the 
Observatory  of  their  proposed 
operations.  This  requirement  will  not 
apply  to  applicants  for  services  that 
operate  on  frequencies  above  15  GHz, 
nor  will  it  apply  to  applicants  for 
mobile  stations  in  land  mobile  radio 
services,  temporary  base  or  temporary 
fixed  stations  (other  than  short-term 
broadcast  auxiliary  operations),  the 
Civil  Air  Patrol,  new  amateur  stations 
(other  than  amateur  beacon  and  repeater 
stations  within  ID  miles  of  the 
Observatory),  mobile  Earth  terminals 
licensed  under  part  25,  or  stations 
aboard  ships  or  aircraft.  We  emphasize 
again  that  we  are  not  providing  the 
Observatory  additional  rights  to 
spectrum  allocated  to  services,  but  that 
the  high  potential  for  interference  from 
multiple  services  requires  an  inclusive 
Coordination  Zone. 

10.  We  acknowledge  Cornell's 
concern  that  our  proposed  20-day 
Observatory  comment  period  is  brief; 
however,  we  note  that  this  same 
comment  period  is  provided  to  the 
National  Radio  Astronomy  Observatory 
(NRAO)  and  appears  to  have  worked 
satisfactorify.  Accordingly,  we  are 
adopting  oiu  proposal  to  permit  the 
Observatory  a  20-day  comment  period, 
commencing  when  the  application  is 
filed  with  us. 

11.  The  Coordination  Zone 
encompasses  a  large  number  of  services, 
operating  at  di&ring  powers  and 
frequencies.  Additionally,  facton  such 
as  terrain  and  propagation 
characteristics  further  complicate 
interference  evaluations.  Therefore,  we 
find  that  it  would  be  extremely  time- 
consuming  and  difBcult  for  the 
Commission  to  establish  interference 
standards  that  would  apply  to  all 
service  applicants.  However,  we  conciu 
with  comments  that  state  that 
interference  guidelines  could  lessen 
coordination  problems,  and  Cornell  has 
proposed  to  develop  such  guidelines. 
While  we  are  cognizant  of  the  concerns 
of  service  providers  regarding  Cornell's 
objectivify  in  developing  these 
guidelines,  we  believe  that  Cornell  will 
have  an  incentive  to  cooperate  with 
service  providers.  If  Cornell  develops 
unrealistically  stringent  guidelines, 
service  providers  would  undoubtedly 


challenge  them,  resulting  in  a  large 
administrative  burden  on  Cornell. 
Further,  under  a  guideline  approach,  the 
Commission  would  remain  the  sole 
entity  that  has  the  authority  to  rule  on 
any  service  applicatitons. 

12.  Accordingly,  we  are  not 
establishing  Commission  Interference 
standards,  but  are  requiring  that  Cornell 
provide  interference  guidelines  to 
service  applicants  so  that  applicants 
may  consider  protection  to  the 
Observatory  in  the  early  design  phase  of 
radio  facilities.  Cornell  has  stated  that 
such  guidelines  can  be  made  available 
to  applicants  in  advance  of  application 
preparation.  We  believe  that  these 
guidelines  will  help  ensure  that 
coordination  between  applicants  and 
the  Observatory  will  proceed  in  a 
smooth  manner,  and  as  experience  is 
gained  by  both  applicants  and  Cornell, 
become  routine. 

13.  The  Commission  also  proposed 
requiring  applicants  to  be  responsible 
for  making  "reasonable  efforts"  to 
accommodate  the  interference  concerns 
of  the  Observatory.  We  find  that 
"reasonable  efforts"  will  vary  from  case 
to  case,  depending  on  the  degree  of 
harm  to  the  Observatory's  operations 
and  the  extent  of  the  change  needed  to 
prevent  such  harm.  For  example,  if 
significant  harm  to  the  Observatory's 
operations  could  be  avoided  by  a  service 
applicant  making  a  minor,  low-cost 
change  to  its  operations,  mnlcing  that 
change  would  be  reasonable.  On  the 
other  hand,  if  minor  harm  to  the 
Observatory's  operations  could  be 
avoided  only  by  a  service  applicant 
making  a  major,  high-cost  change  to  its 
operations,  making  that  change  would 
be  uiueasonable.  Nonetheless,  to 
attempt  to  set  forth  a  general  definition 
of  the  term  "reasonable  efforts"  would 
be  extremely  difficult,  if  not  impossible. 
We  find  that  use  of  this  term  in  our  niles 
without  definition  would  not  validate 
the  Administrative  Procedure  Act 
Further,  we  are  encouraged  that  the 
Observatory  has  in  the  past  successfully 
coordinated  informally  with  many 
providers  of  Puerto  Rican  Island  radio 
services,  and  believe  that  there  is  some 
imderstanding  among  service  providers 
of  what  constitutes  a  "reasonable 
effort."  We  anticipate  that  future 
coordination  will  simply  be  on  a  more 
formal  basis,  and  that  the  Observatory 
and  service  providers  will  come  to 
mutually  acceptable  agreements  in  most 
cases. 

14.  To  the  extent  that  a  service 
applicant  and  the  Observatory  a^ee  that 
the  applicant's  proposed  operations 
would  cause  harmful  interference  to  the 
Observatory,  the  applicant  may  either 
pay  to  modify  its  own  proposed 


operations  or — ^with  the  consent  of  the 
observatory — to  upgrade  the 
Observatory's  fedlities.  Should  a 
dispute  arise  between  the  Observatory 
and  the  applicant  regarding  whether  the 
appUcant  has  made  a  reasonable  effort 
to  avoid  interference  to  the  Observatory, 
the  applicant  may  refuse  to  pay  for  any 
modifications  or  upgrades 
recommended  by  the  Observatory  and 
permit  the  Commission  to  resolve  the 
dispute.  To  the  extent  that  the 
Conunission  determines  that  reasonable 
efforts  have  been  made  by  the  applicant 
to  protect  the  Observatory  from 
interference,  there  will  be  no  further 
obligation  for  the  applicant  to  modify  its 
proposed  operations  or  to  upgrade  the 
Obeervatory's  fecilities.  Consequently,  if 
under  those  circumstances  the 
Observatory  believes  that  the  applicant's 
proposed  operations  must  be  modified 
or  its  own  facilities  upgraded  to  protect 
the  Observatory  from  interference,  the 
Observatory  will  be  required  to  pay  for 
any  such  modification  or  urarade. 

15.  We  find  that  all  modifications  that 
have  a  potential  to  increase  interference 
to  the  Observatory  must  be  coordinated 
with  the  Observatory.  However,  we  will 
rely  on  the  engineering  judgment  of  the 
service  applicant  to  determine  when  a 
minor  modification  has  the  potential  for 
increased  interfarence.  We  believe  this 
approach  is  preferable  to  requiring  that 
all  minor  modifications  be  reported  to 
the  Observatory,  because  the  latter 
approach  could  significanUy  increase 
the  administrative  burden  on  both  the 
applicant  and  Cornell. 

16.  We  have  been  streamlining  our 
applications  process  for  several 
commercial  wireless  radio  services  to 
reduce  unnecessary  paperwork  and 
increese  efBciency.  For  example,  with 
respect  to  paging  towers,  cellular  base 
stations,  and  PCS  base  stations,  no 
individual  station  licenses  are  issued — 
rather,  geographical  licenses  are  issued 
to  cover  an  entire  area.  Some 
commercial  wireless  entities  aigue  that 
the  Coordination  Zone  should  not  apply 
to  these  services,  except  to  the  extent 
that  the  Commission  must  be  notified  of 
thefr  operations. 

17.  Although  the  Commission  is 
streamlining  the  application  process  for 
commocial  Mrireless  services,  we  find 
no  reason  why  transmitters  in  services 
in  which  individual  licenses  are  not 
issued  should  not  have  to  comply  with 
the  requirements  of  the  Coordination 
Zone.  Further,  we  note  that  operatore  in 
these  services  must  comply  with  the 
notification  requirements  of  the  Radio 
Quiet  Zone  when  new  transmitters  are 
introduced,  and  believe  it  will  be 
minimally  burdensome  for  them  to 
notify  the  Observatory. 
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18.  AcccHdlngly,  operators  of 
transmitters  in  services  in  whic^  no 
individual  licenses  are  issued  will  be 
required  to  notify  the  Observatory  at 
least  45  days  prior  to  conunencing 
operations  of  a  new  transmitter  that  may 
cause  harmful  interference  to  the 
operations  of  the  Observatory.  We  ¥dll 
rely  upon  each  operator  to  determine 
when  a  transmitter  may  pose  an 
interfjonnce  threat  to  the  operations  of 
the  Observatory.  As  is  the  case  with 
other  services  within  the  Coordination 
Zone,  the  Observatory  will  have  20  days 
to  file  comments  with  the  Commission 
regarding  any  such  transmitter. 

19.  We  will  permit  part  90  service 
applicants  to  make  their  notifications  to 
the  Observatory  through  recognized 
frequency  coordinators,  while  holding 
applicants  responsible  for  making 
reasonable  efforts  to  accommodate  the 
interference  concerns  of  the 
Observatory.  We  find  that  advance 
coordination  with  several  parties, 
including  the  Observatory,  is  sufficient 
in  cases  in  which  no  changes  that  could 
afEect  the  operations  of  the  Observatory 
are  made  to  the  application  subsequent 
to  such  coordination.  However,  to  the 
extent  that  such  changes  are  made,  the 
Observatory  must  be  notified  at  the  time 
the  application  is  filed  with  the 
Commission.  Our  goal  is  to  pwmit 
flexibility  in  coordination,  while 
ensuring  that  the  Observatory  has 
adeqiiate  notice  of  applications  that 
could  afCact  its  operations. 

20.  It  is  ordered,  that  parts  5,  21,  22. 
23.  24,  25,  28,  27.  73,  74,  78,  80,  87,  90. 
95,  97,  and  101  are  AMENDED.  This 
action  is  authorized  by  Sections  4(i), 
303(c).  303(fl.  303(g),  303(r)  and 
309(j)(13)  of  the  Commimications  Act  of 
1934.  as  amended,  47  U.S.C.  Section 
154(i),  303(c).  303(f).  303(g).  303(r).  and 
3O90M13). 

Final  Regnlatory  Flexibility  Analyais 

21.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act.  5  U.S.C  603 
("RFA"),  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  was 
inctnporated  into  the  NPBM  in  ET 
Docket  No.  92-6.  >  The  Coomiission 
sought  written  public  comments  on  the 
proposals  in  the  NPRM,  including  the 
IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  in  this  Report  and  Ordw 
conforms  to  the  RFA,  as  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996  (CWAAA).  Public  Law  104- 
121, 110  Stat.  847  (1996).2 


■  11  FGC  Rod  ins  (1996). 

>  Subtitle  n  of  tba  CWAAA  U  "Tha  Small 
BiMiiMM  Ragulatoty  Eaforcamont  FairaaM  Act  of 
1996"  (SBKEFA).  codifiad  at  S  US.C.  tOl  ttmq. 


Need  for  and  Obfective  of  the  Rules 

22.  In  this  decision,  the  Commission 
establishes  a  Coordination  Zone  that 
covers  the  islands  of  Puerto  Rico, 
Deaecheo,  Mona,  Vieques,  and  Culebra 
within  the  Commonwealth  of  Puerto 
Rico  (the  Puerto  Rican  Islands).  The 
Arecibo  Observatory  is  the  largest  and 
most  sensitive  radio  astronomy  facility 
in  the  world  and  the  increasing  number 
of  communications  services  on  Puerto 
Rico  has  cause  increased  interference 
problems  for  the  Observatory.  The 
Coordination  Zone  is  needed  to  inform 
the  Arecibo  Obeervatory  of  future 
stations  that  may  have  a  potential  to 
interfere  with  the  Observatory's 
operations  and  to  encourage  applicants 
for  radio  services  to  coordinate  their 
op«irations  with  the  Observatory  to 
prevent  interfarence  problems. 

Summary  of  Issues  Raised  by  the  Public 
Comments  in  Response  to  thp  IRFA 

23.  No  oommmts  were  filed  in  direct 
response  to  the  IRFA.  In  general 
comments  to  the  NPRM,  however,  some 
parties  raised  concerns  that 
establishment  of  a  Coordination  Zone 
might  burden  Commission  licensees  and 
license  applicants,  including  some 
entities  that  may  be  small  businesses. 
Specifically,  some  parties  that  would  be 
afCacted  by  the  Cooidination  Zone  argue 
that  it  is  an  unnecessary  burden  that 
would  delay  the  provision  of 
commiuucations  services  and  increase 
the  costs  of  establishing  an  operation 
¥irith  limited  benefit  to  the  Observatory. 
Some  comments  argue  that  this  action 
would  give  the  Obeervatory  additional 
rights  to  spectnui  not  allocated  to  the 
Radio  Astronomy  Service  and  would 
delegate  authority  to  the  Observatory  to 
determine  whether  a  proposed  station 
would  cause  interference  and  whether 
the  application  should  be  granted. 
HowevOT,  the  Commission  has 
determined  that  providing  the 
Observatory  information  regarding 
proposed  facilities  would  be  a  minimal 
burden,  and  that  the  public  benefit  in 
protecting  the  Observatory's  operations 
from  haimful  ipterference  justifies  any 
minimwl  burden  that  may  be  created. 
Further,  an  applicant  may  refuse  to 
make  modifications  that  it  believes  are 
unreasonable  and  permit  the 
Commission  to  determine  whether  such 
modifications  are  necessary.  If  the 
Commission  determines  that  an 
applicant  has  made  a  reasonable  effort 
to  address  the  interference  concerns  <A 
the  CHMervatory,  the  application  may  be 
granted  even  if  the  remiltant  operations 
cause  interfarence  to  the  ObsOTvatory. 


Description  and  Estimate  of  Small 
Entities  Sub/ect  to  Which  Rules  Will 
Apply 

24.  The  rules  adopted  in  the  Report 
and  Order  will  apply  to  applicants  for 
part  5.  21,  22.  23,  24.  25,  26,  27,  73.  74, 
78,  80,  87,  90,  94,  95  and  97  services 
within  the  Coordination  Zone,  with  the 
following  exceptions:  The  rules  will 
apply  only  to  applicants  for  services 
that  operate  on  frequencies  under  15 
GHz,  and  will  not  apply  to  applicants 
for  mobile  stations  in  land  mobile  radio 
services,  temporary  base  or  temporary 
fixed  stations  (other  than  short-term 
broadcast  auxiliary  operations),  the 
Civil  Air  Patrol,  new  amateur  stations 
(other  than  amateur  beacon  and  repeater 
stations  within  10  miles  of  the 
Observatory),  mobile  Earth  terminals 
licensed  under  Part  25,  or  stations 
aboard  ships  or  aircraft.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
the  services  affected  by  this  Report  and 
Order  Therefore,  the  applicable 
definition  of  small  entity  is  the  one 
under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  Communications  Services,  Not 
Elsewhere  Classified.  This  definition 
provides  that  a  smaU  entity  is  expressed 
as  one  with  $11.0  million  or  less  in 
annual  receipts.^  We  acknowledge  the 
likelihood  that  under  this  definition  the 
great  majority  of  entities  a&cted  by  the 
Report  and  Order  are  small  entities; 
however,  the  number  of  such  entities 
cannot  be  accurately  estimated. 

Projected  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements  of  the 
Rules 

25.  The  Coordination  Zone  will 
require  applicants  for  new  and  modified 
radio  facilities  in  various 
communications  services  within  the 
affected  areas  to  provide  notification  of 
their  proposed  operations  to  the 
Observatory,  at  the  time  their 
applications  are  submitted  to  the 
Commission.  The  Coordination  Zone 
will  facilitate  advanced  coordination 
between  the  Cftwervatory  and  applicants 
Cor  new  services  so  that  applicants  can 
consider  the  protection  of  the 
Observatory  when  designing  their 
system.  Service  applicants  will  be 
responsible  for  making  reasonable 
efforts  to  accommodate  the  interference 
concerns  of  the  Obsovatory  and  the 
Observatory  will  be  permitted  to  file 
comments  regarding  an  application  up 
to  20  days  after  the  application  is  filed 
with  the  Commission. 


>  13  CFR  S  121.201.  Standard  ladustrUl 
naariBratfaw  (Siq  Coda  4699. 
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26.  The  Coordination  Zone 
encompasses  a  large  number  of  services, 
operating  at  differing  powers  and 
fiequencies.  Additionally,  factors  such 
as  terrain  and  propagation 
characteristics  fiuther  complicate 
interference  evaluations.  Therefore,  we 
find  that  it  would  be  extremely  time- 
consuming  and  difficult  for  the 
Commission  to  establish  interference 
standards  that  would  apply  to  all 
service  applicants.  However,  we  concur 
with  comments  that  state  that 
interfinence  guidelines  could  lessen 
coordination  problems,  and  Cornell  has 
proposed  to  develop  such  guidelines. 
While  we  are  cognizant  of  the  concerns 
of  service  providers  regarding  Cornell's 
objectivity  in  developing  these 
guidelines,  we  believe  that  Cornell  wiU 
have  an  incentive  to  cooperate  with 
service  providers.  If  Cornell  develops 
luuealistically  stringent  guidelines, 
service  providers  would  undoubtedly 
challenge  them,  resulting  in  a  large 
administrative  burden  on  Cornell. 
Fiuther,  under  a  guideline  approach,  the 
Commission  would  remain  the  sole 
entity  that  has  the  authority  to  delay  any 
service  applications,  if  we  find  that  an 
applicant  has  not  made  reasonable 
efforts  to  avoid  intrafarence  to  the 
Observatory. 

27.  We  are  not  establishing 
Commission  interference  standards,  but 
are  adopting  SBE's  alternative  proposal 
that  Cornell  provide  interference 
guidelines  to  service  applicants  so  that 
applicants  may  consider  protection  to 
the  Observatory  in  the  early  design 
phase  of  radio  fecilities.  Cornell  has 
steted  that  such  guidelines  can  be  made 
available  to  applicants  in  advance  of 
application  preparation.  We  believe  that 
these  guidelines  will  help  ensure  that 
coordination  between  applicants  and 
the  Observatory  will  proceed  in  a 
smooth  manner,  and  as  experience  is 
gained  by  both  applicants  and  Cornell, 
become  routine. 

Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  SmaU  Entities 
Consistent  with  Stated  Objectives 

28.  To  the  extent  that  a  service 
applicant  and  the  Observatory  agree  that 
the  appUcant's  proposed  operations 
would  cause  harmful  interference  to  the 
Observatory,  the  applicant  may  either 
pay  to  modify  its  own  proposed 
opoations  or — with  the  consent  of  the 
Cttiservatory — to  upgrade  the 
Observatory's  fecilities.  Should  a 
dispute  arise  between  the  Observatory 
and  the  applicant  regarding  whether  the 
applicant  has  made  a  reasonable  effort 
to  avoid  interference  to  the  Observatory, 
the  applicant  may  refuse  to  pay  for  any 
modifications  or  upgrades 


recommended  by  the  Observatory  and 
permit  the  Commission  to  resolve  the 
dispute.  To  the  extent  that  die 
Commission  determines  that  reasonable 
efforts  have  been  made  by  the  applicant 
to  protect  the  Observatory  from 
interference,  there  will  be  no  further 
obligation  for  the  applicant  to  modify  its 
proposed  operations  or  to  upgrade  the 
Obftarvatory's  facilities.  ConsequenUy,  if 
imder  those  circumstances  the 
Observatory  believes  that  the  applicant's 
proposed  operations  must  be  modified 
or  its  owm  facilities  upgraded  to  protect 
the  Observatory  from  interference,  the 
Observatory  wUl  be  required  to  pay  for 
any  such  modification  or  upgrade. 

29.  Report  to  Congress:  The 
Commission  shall  send  a  copy  of  this 
Final  Regulatory  Flexibility  Analysis, 
along  with  this  Report  and  Order,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996, 5  U.S.C 
§801(aKl)(A). 

UsIofSabfects 

47CFRPart5 


Radio. 
47  CFR  Part  21 


Communications  common  carriers. 
Radio. 

47CFRPart22 

Communications  common  carriers. 
Radio. 

47CFRPart23 

Communicaticnu  common  carriers, 
Radio. 

47  CFR  Part  24 

Prasonal  commtmicationa  services. 
Radio. 

47CFRPart25 

Communications  common  carriers. 
Radio. 

47  CFR  Port  26 

General  wrireless  communications 
service.  Radio. 

47CFRPait27 

Wireless  communications  sovice, 
Radio. 

47CFRPart73 

Radio  broadcasting,  Televisun 
broadcasting. 

47  CFR  Part  74 

Radio  broadcasting.  Television 
broadcasting. 

47  CFR  Part  78 

CMe  television.  Radio. 


47CFRP(ttt80 

Marine  safety.  Radio. 
47  CFR  Part  87 

Defense  raimmimira^^ffns.  Radio. 
47  CFR  Part  90 

Land  mobile.  Radio. 
47  CFR  Part  95 

Radio. 
47  CFR  Part  97 

Qvil  defense.  Radio. 
47  CFR  Part  101 

Fixed  microwave  sovices,  Radio. 

Federal  C^ommiiniraHnna  rnmmiMion 

William  F.Catai. 

Acting  Secretaiy. 

Kaleduuiges 

Titie  47  of  the  Code  of  Federal 
Regulations,  Parts  5, 21,  22,  23,  24,  25, 
26,  27,  73,  74,  78,  80,  87,  90, 95, 97,  and 
101  are  amended  as  follows: 

PART  5— EXPERMENTAL  RADIO 
SERVICES  (OTHER  THAN 
BROADCAST) 

1.  The  authority  citation  for  part  5 
continues  to  reed  as  follows: 

Aatherily;  Sees.  4, 303, 48  StsL  1066. 
1082,  ••  amended;  47  U.S.C  154,  303. 
Interpret  or  apply  sac.  301, 4*  Slat  1061.  as 
amended:  47  U.S.C  301. 

2.  Section  5.70  is  added  to  read  as 
follows: 

fS.70   NotmcattonlottieAradbo 


Any  applicant  for  a  new  permanent 
base  or  fixed  station  to  be  located  on  the 
islands  of  Puerto  Rico,  Desecheo,  Mona, 
Vieques,  and  Culel»a,  or  for  a 
mocUfication  of  an  existing 
authorization  which  would  change  the 
frequency,  power,  antenna  height, 
directivity,  or  location  of  a  station  on 
these  islands  and  would  increase  the 
likelihood  of  the  authorized  facility 
causing  interference,  shall  notify  the 
Interference  Office,  Arecibo 
Observatory,  Post  Office  Box  995, 
Arecibo,  Puerto  Rico  00613,  in  writing 
or  electronically,  of  the  technical 
parameters  of  the  proposal.  Applicanta 
may  wish  to  consult  interference 
guidelines,  which  will  be  provided  by 
Cornell  University.  Applicants  who 
choose  to  transmit  inmrmation 
electronically  should  e-mail  to: 
prcs8naic.edu 

(a)  The  notification  to  the  Interfiarenoe 
Office,  Arecibo  Observatory  shall  be 
made  prior  to,  or  simultaneously  with, 
the  filhiig  of  the  application  with  the 
Commission.  The  notification  shall  state 
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the  geographical  coordinates  of  the 
antenna  (NAD-83  datum),  antenna 
height  above  ground,  ground  elevation 
at  the  antenna,  antenna  directivity  and 
gain,  proposed  frequency  and  FCC  Rule 
Part,  type  of  emission,  effective  radiated 
power,  and  whether  the  proposed  use  is 
itinerant.  Generally,  submission  of  the 
information  in  the  technical  portion  of 
the  FCC  license  application  is  adequate 
notification.  In  addition,  the  applicant 
shall  indicate  in  its  application  to  the 
Commission  the  date  notification  was 
made  to  the  Aiecibo  Observatory. 

(b)  After  receipt  of  such  applications, 
the  Commission  will  allow  the  Arecibo 
Observatory  a  period  of  20  days  for 
comments  or  objections  in  response  to 
the  notification  indicated.  The  applicant 
will  be  required  to  make  reason^le 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interference  problem  with 
the  Aredlm  Observatory  and  to  file 
either  an  amendment  to  the  application 
or  a  modification  application,  as 
appropriate.  If  the  Commission 
determines  that  an  applicant  has 
satisfied  its  responsibility  to  make 
reasonable  efforts  to  protect  the 
Observatory  from  interference,  its 
application  may  be  granted. 

(c)  The  provisions  of  this  paragraph 
do  not  apply  to  operations  that  transmit 
on  frequencies  above  15  GHz. 

PART  21— DOMESTIC  PUBUC  FDCEO 
RADIO  SERVICES 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Airtliortty:  Sees.  1.  2.  4.  201-205.  208,  215, 
218,  303,  307,  313,  403,  404,  410,  602,  48 
Stat,  as  amended.  1064. 1066, 1070-1073, 
107B.  1077,  1080.  1082. 1063.  1087.  1004. 
1098.  1102;  47  U.S.C  151. 154,  201-205,  208, 
215.  218.  303,  307.  313.  314,  403,  404.  602; 
47  U.S.C.  552,  554. 

2.  Section  21.113  is  amended  by 
revising  the  section  heading  and  adding 
new  paragraph  (d)  to  read  as  follows: 

and  Aracibo 


121.113 


(d)  Any  applicant  for  a  new 
permanent  base  or  fixed  station  to  be 
located  on  the  islands  of  Puerto  Rico. 
Desecheo.  Mona,  Vieques,  and  Culebra, 
or  for  a  modification  of  an  existing 
authorization  which  would  change  the 
frequency,  power,  antenna  height, 
diiectivity ,  or  location  of  a  station  on 
these  islands  and  would  increase  the 
likelihood  of  the  authorized  facility 
causing  interference,  shall  notify  the 
Interference  Office,  Arecibo 
Otwervatory,  Post  Office  Box  995. 
Arecibo,  Puerto  Rico  00613,  in  writing 
or  electronicaUy.  of  the  technical 


parameters  of  the  proposal.  Applicants 
may  wish  to  consult  interference 
guidelines,  which  will  be  provided  by 
Cornell  University.  Applicants  who 
choose  to  transmit  information 
electronically  should  e-mail  to: 
prczOnaic.edu 

(1)  The  notification  to  the  Interference 
Office,  Arecibo  Observatory  shall  be 
made  prior  to.  or  simultaneously  with, 
the  filing  of  the  application  with  the 
Commission.  The  notification  shall  state 
the  geographical  coordinates  of  the 
antenna  (NAD-83  datum),  antenna 
height  above  ground,  ground  elevation 
at  the  antenna,  antenna  diiectivity  and 
gain,  proposed  frequency  and  FCC  Rule 
Part,  type  of  emission,  effective  radiated 
power,  and  whether  the  proposed  use  is 
itinerant.  Generally,  submission  of  the 
information  in  the  technical  portion  of 
the  FCC  license  application  is  adequate 
notification.  In  addition,  the  applicant 
shall  indicate  in  its  application  to  the 
Commission  the  date  notification  was 
made  to  the  Arecibo  Observatory. 

(2)  After  receipt  of  such  applications, 
the  Commission  will  allow  the  Arecibo 
Observatory  a  period  of  20  days  for 
comments  or  objections  in  response  to 
the  notification  indicated.  The  applicant 
will  be  required  to  make  reasonable 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interference  problem  with 
the  Arecibo  Observatory  and  to  file 
either  an  amendment  to  the  application 
or  a  modification  application,  as 
appropriate.  If  the  Commission 
determines  that  an  applicant  has 
satisfied  its  responsibility  to  make 
reasonable  efforts  to  protect  the 
Observatory  from  interference,  its 
application  may  be  granted. 

(3)  The  provisions  of  this  paragraph 
do  not  apply  to  operations  that  transmit 
on  frequencies  above  15  GHz. 

PART  22— PUBUC  MOBILE  SERVICES 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Aethortty:  47  U.S.C  154.  303,  unless 
otherwise  notsd. 

2.  Section  22.369  is  amended  by 
revising  the  section  heading  and  adding 
new  paragraph  (d)  to  read  as  follows: 


122.360    QuMzonM 
Cooftflnelion  Zona. 


and  AracttM 


(d)  Arecibo,  Puerto  Bico.  The 
requirements  of  this  paragraph  are 
intended  to  minimize  possible 
interference  at  the  Arwdbo  Observatory 
in  Puerto  Rico.  Licensees  must  make 
reasonable  efforts  to  protect  the 
Observatory  from  interference. 

(1)  Carriers  planning  to  construct  and 
operate  a  uew  Public  Mobile  Swicea 


station  at  a  permanent  fixed  location  on 
the  islands  of  Puerto  Rico,  Desecheo. 
Mona,  Vieques  and  Culebra  or  planning 
a  modification  of  an  existing 
authorization  on  these  islands  that 
would  increase  the  likelihood  of  the 
authorized  facility  causing  interference 
must  notify,  at  least  20  days  in  advance, 
the  Interference  Office,  Arecibo 
Observatory,  Post  Office  Box  995. 
Arecibo,  Puerto  Rico  00613,  in  writing 
or  electronically  (e-mail  address: 
prcz9naic.edu),  of  the  technical 
parameters  of  the  planned  operation. 
Carriers  may  wish  to  use  the 
interftarence  guidelines  provided  by 
Cornell  University  as  guidance  in 
designing  facilities  to  avoid  interference 
to  the  Observatory.  The  notification 
must  include  the  geo^aphical 
coordinates  of  the  antenna  location 
(NAD-A3  datum),  the  antenna  height, 
antenna  directivity  (if  any),  proposed 
channel  and  FCC  Rule  Part,  type  of 
emission,  and  effective  isotropic 
radiated  power. 

(2)  When  an  application  for  authority 
to  operate  a  station  is  filed  with  the 
FOC,  the  notification  required  in 
paragraph  (dKl)  of  this  section  should 
be  sent  at  the  same  time.  The 
application  must  state  the  date  that 
notification  in  accordance  with 
paragraph  (d)(1)  of  this  section  was 
made.  After  receipt  of  such  applications, 
the  FCC  will  allow  a  period  of  20  days 
for  comments  or  objections  in  response 
to  the  notifications  indicated. 

(3)  If  an  objection  to  the  planned 
operation  is  received  during  the  2D-day 
period  from  the  Interference  Office,  the 
FCC  will  take  whatever  action  is 
deemed  appropriate. 

PART  23— INTERNATIONAL  RXED 
PUBUC  RADIOCOMMUNICATION 
SERVICES 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Aathority:  Sees.  4,  303.  48  SUt  1066, 1082 
as  amended;  47  U.S.C  154,  303.  Interpret  or 
apply  aec.  301.  48  Stat  1081;  47  U.S.C  301. 

2.  Section  23.20  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§23b20    AaaignnMnt  offraQiMnclaa. 

•        •        •        *        • 

(f)  Any  applicant  for  a  new  permanent 
base  or  fixed  station  to  be  located  on  the 
islands  of  Puerto  Rico,  Desecheo,  Mona, 
Vieques,  and  Culebra.  or  for  a 
mo(Ufication  of  an  existing 
authorization  which  would  change  the 
frequency,  power,  antenna  height, 
diiectivity,  or  location  of  a  station  on 
these  islands  and  would  increase  the 
likelihood  of  the  authorized  facility 
causing  interference,  shall  notify  the 
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Interference  Office,  Arecibo 
Observatory,  Post  Office  Box  995, 
Aiecibo,  Puerto  Rico  00613,  in  writing 
or  electronically,  of  the  technical 
parameters  of  the  proposal.  Applicants 
may  wish  to  consult  interference 
guidelines,  which  will  be  provided  by 
Cornell  University.  Applicants  who 
choose  to  transmit  information 
electronically  should  e-mail  to: 
prcz9naic.edu 

(1)  The  notification  to  the  Inteiference 
Office,  Arecibo  Observatory  shall  be 
made  prior  to,  or  simultaneously  with, 
the  filing  of  the  application  with  the 
Commission.  The  notification  shall  state 
the  geographical  coordinates  of  the 
antenna  (NAD-83  datiun),  antenna 
height  above  groimd,  ground  elevation 
at  the  antenna,  antenna  directivity  and 
gain,  proposed  frequency  and  FCC  Rule 
Part,  type  of  emission,  effective  radiated 
power,  and  whether  the  proposed  use  is 
itinerant  Generally,  submission  of  the 
information  in  the  technical  portion  of 
the  FOC  license  application  is  adequate 
notification.  In  addition,  the  applicant 
shall  indicate  in  its  application  to  the 
Commission  the  date  notification  was 
made  to  the  Arecibo  Observatory. 

(2)  After  receipt  of  such  applications, 
the  Commission  will  allow  the  Arecibo 
Observatory  a  period  of  20  days  for 
comments  or  objections  in  response  to 
the  notification  indicated.  The  applicant 
will  be  required  to  make  reasoni^le 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interference  problem  with 
the  Arecibo  Observatory  and  to  file 
either  an  amendment  to  the  application 
or  a  modification  application,  as 
appropriate.  If  the  Commission 
determines  that  an  applicant  has 
satisfied  its  responsibility  to  make 
reasonable  efforts  to  protect  the 
Observatoiy  from  interfsrence,  its 
application  may  be  granted. 

(3)  The  provisions  of  this  paragraph 
do  not  apply  to  operations  that  transmit 
on  frequencies  above  15  GHz. 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  dtatfon  for  part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  301,  302, 303, 
309,  and  332,  imless  otherwise  noted. 

2.  A  new  %  24.18  is  added  to  read  as 
follows: 

f24.1S   NoUflcationtothaAraclbo 


The  requirements  in  this  section  are 
intended  to  minimize  possible 
interference  at  the  Arecibo  Observatory 
in  Puerto  Rico.  Licensees  must  make 
reasonable  efforts  to  protect  the 
Observatory  from  interfsrence. 


Licensees  planning  to  construct  and 
operate  a  new  station  at  a  permanent 
fixed  location  on  the  islands  of  Puerto 
Rico,  Desecheo,  Mona,  Vieques  and 
Culebra  or  planning  a  modification  of  an 
existing  authorization  on  these  islands 
that  would  increase  the  likelihood  of  the 
authorized  fecility  causing  interference 
must  notify,  at  least  20  days  in  advance 
of  such  operation,  the  Interference 
Office,  Arecibo  Observatory,  Post  Office 
Box  995,  Arecibo,  Puerto  Rico  00613,  in 
writing  or  electronically  (e-mail  address: 
prcz@naic.edu),  of  the  technical 
parameters  of  the  planned  operation. 
Licensees  may  Mrish  to  use  the 
interference  guidelines  provided  by 
Cornell  University  as  guidance  in 
designing  facilities  to  avoid  interference 
to  the  Observatory.  The  notification 
must  include  the  geographical 
coordinates  of  the  antenna  location 
(NAD-83  datum),  the  antenna  height, 
antenna  directivity  (if  any),  proposed 
frequency  and  FCC  Rule  Part,  type  of 
emission,  effective  radiated  power,  and 
whether  the  proposed  use  is  itinerant  If 
an  objection  to  the  planned  operation  is 
received  during  the  20-day  period  from 
the  Interference  Office,  the  FCC  will 
take  whatever  action  is  deemed 
appropriate. 

PART  25-SATELUTE 
COMMUNICATK)NS 

1.  The  authorify  citation  frnr  part  25 
continues  to  read  as  follows: 

AnOmuitr-  Sees.  25.101  to  25.601  issued 
under  Sec  4.  48  Stat  1066,  as  amended;  47 
U.S.C  154.  Interpret  or  apply  sees.  101-104, 
76  Stat  419-427;  47  U.S.C  701-744;  47 
U.S.C  554. 

2.  Section  25.203(1)  is  added  to  read 
as  follows: 

126.203    ChdoaofsltMandfraquwiciM. 

•    .    •        •        •        • 

(!)  Any  applicant  for  a  new  permanent 
transmitting  fixed  earth  stetion 
authorization  to  be  located  on  the 
islands  of  Puerto  Rico,  Desecheo,  Mona, 
Vieques,  and  Culebra,  or  for  a 
modification  of  an  existing 
authorization  which  woidd  change  the 
frequency,  power,  antenna  height, 
diiectivify,  or  location  of  such  stetion 
on  these  islands  and  would  increase  the 
likelihood  of  the  authorized  fecilify 
causing  interference,  shall  notify  the 
Interfermice  Office,  Arecibo 
Observatory,  Post  Office  Box  995, 
Arecibo.  Puerto  Rico  00613,  in  writing 
or  electronically,  of  the  technical 
parameters  of  the  proposal.  Applicants 
may  wish  to  consult  interference 
guidelines,  which  will  be  provided  by 
Cornell  University.  Applicante  who 
choose  to  transmit  information 


electronically  should  e-mail  to: 
prcz9naic.edu 

(1)  The  notification  to  the  Interference 
Office,  Arecibo  Observatory  shall  be 
made  prior  to,  or  simidtaneously  with, 
the  filing  of  the  application  with  the 
Commission.  The  notification  shall  stete 
the  geographical  coordinates  of  the 
antenna  (NAD-83  datimi),  antenna 
height  above  ground,  ground  elevation 
at  the  antenna,  antenna  diiectivify  and 
gain,  proposed  frequency  and  FCC  Rule 
Part,  type  of  emission,  effiective  radiated 
power,  and  whether  the  proposed  use  is 
itinerant  Generally,  submission  of  the 
infonnation  in  the  technical  portion  of 
the  FCC  license  application  is  adequate 
notification.  In  addition,  the  applicant 
shall  indicate  in  its  application  to  the 
Commission  the  date  notification  was 
made  to  the  Arecibo  Observatory. 

(2)  After  receipt  of  such  applications, 
the  Commission  will  allow  the  Arecibo 
Observatory  a  period  of  20  days  for 
comments  or  objections  in  response  to 
the  notification  indicated.  The  applicant 
will  be  required  to  make  reason^le 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interference  problem  vnth 
the  Arecibo  Observatory  and  to  file 
either  an  amendment  to  the  application 
or  a  modification  application,  as 
appropriate.  If  the  Commission 
determines  that  an  applicant  has 
satisfied  its  responsibilify  to  make 
reasonable  efforts  to  protect  the 
Observatory  from  interference,  its 
application  may  be  granted. 

(3)  The  provisions  of  this  paragraph 
do  not  apply  to  operations  that  transmit 
on  frequencies  above  IS  GHz. 


PART  26— GENERAL  WIRELESS 
COMMUNICATIONS  SERVICE 

1.  The  authorify  dtetion  for  part  26 
continues  to  read  as  follows: 

Aathority:  47  U.S.C  Sections  154,  301, 
302,  303,  309,  and  332,  unless  otberwiae 
noted. 

2.  A  new  §  26.105  is  added  to  read  a 
follows: 

{26.106    NottfloUon  to  ttM  Aradbo 


The  requirements  in  this  section  are 
intended  to  minimize  possible 
interflBrence  at  the  Arecibo  Observatoiy 
in  Puerto  Rico.  Licensees  must  make 
reasonable  efforts  to  protect  the 
Observatoiy  from  interfsrence. 
Licensees  planning  to  constnict  and 
operate  a  new  stetion  at  a  permanent 
fixed  location  on  the  islands  of  Puerto 
Rico,  Desecheo,  Mona,  Vieques  and 
Cidebra  or  planning  a  modification  of  an 
existing  authorization  on  these  islands 
that  would  increase  the  likelihood  of  the 
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authorized  fiacility  causing  interference 
must  notify,  at  least  20  days  in  advance 
of  such  operation,  the  Interference 
Office,  Arecibo  Ol»8ervatory,  Post  Office 
Box  995.  Arecibo,  Puerto  Rico  00613,  in 
writing  or  electronically  (e-mail  address: 
prczOnaic.edu),  of  the  technical 
parameters  of  the  planned  operation. 
Licensees  may  wish  to  use  the 
interference  guidelines  provided  by 
Cornell  University  as  guidance  in 
designing  facilities  to  avoid  interfsrence 
to  the  Observatory.  The  notification 
must  include  the  geographical 
coordinates  of  the  antenna  location 
(NAD-d3  datum),  the  antenna  height, 
antenna  directivity  (if  any),  proposed 
frequency  and  FOC  Rule  Part.  t3fpe  of 
emission,  effective  radiated  power,  and 
whether  the  proposed  use  is  itinerant.  If 
an  objection  to  the  planned  operation  is 
received  during  the  20-day  period  from 
the  Interfiarence  Office,  the  FCC  will 
take  whatever  action  is  deemed 
appropriate. 

PART  27— WIRELESS 
COMMUNICATIONS  SERVICE 

1.  The  authority  citation  for  part  27 
continues  to  read  as  follows; 

Airtharity:  47  U.S.C  Soctions  IM,  301, 
302.  303.  307.  309,  and  332.  unless  otherwiM 
noted. 

2.  Section  27.62  is  added  to  read  as 
^  follows: 

(STjH    NoWlcelion  to  the  ArecSw 


The  requirements  in  this  section  are 
intended  to  minimize  possible 
interference  at  the  Arecibo  Observatory 
in  Puerto  Rico.  Licensees  must  make 
reasonable  efforts  to  protect  the 
Ot)servatory  from  interfierence. 
Licensees  planning  to  construct  and 
operate  a  new  station  at  a  permanent 
fixed  location  on  the  islands  of  Puerto 
Rico,  Oesecheo,  Mona.  Vieques  and 
Culebra  or  planning  a  modification  of  an 
existing  authorization  on  these  islands 
that  would  increase  the  likelihood  of  the 
authorized  facility  causing  interference 
must  notify,  at  least  20  days  in  advance 
of  such  operation,  the  Interfnence 
Office.  Arecibo  Observatory.  Post  Office 
Box  995.  Arecibo.  Puerto  Rico  00613.  in 
writing  or  electronically  (e-mail  address: 
prc2Anaic.edu).  of  the  technical 
parameters  of  the  plaimed  operation. 
Licensees  may  wish  to  use  the 
interference  guidelines  provided  by 
Cornell  University  as  guidance  in 
designing  fecilities  to  avoid  interference 
to  the  01»ervatory.  The  notification 
must  include  the  geographical 
coordinates  of  the  antenna  location 
(NAI>-83  datum),  the  antenna  height. 
anteniMi  directivity  (if  any),  proposed 


frequency  and  FCC  Rule  Part,  type  of 
emission,  efi^ective  radiated  power,  and 
whether  the  proposed  use  is  itinerant.  If 
an  objection  to  the  planned  operation  is 
received  during  the  20-day  period  from 
the  Interference  Office,  the  FCC  will 
take  whatever  action  is  deemed 
appropriate. 

PART  73— RAOK)  BROADCAST 
SERVICES 

1.  The  authority  citation  for  port  73 
continues  to  read  as  follows: 

Aatfaorily:  47  U.S.Q  154.  303,  334. 

2.  Section  73.1030  is  amended  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  adding  new  paragraph  (aK2) 
to  read  as  follows: 

§73.1030    NotHlcelloiM  eonewnlnQ 
InlHtMence  to  redto  eelranoniy,  PMeerdi 


(a)  •   *   • 

(2)  Any  applicant  for  a  new 
permanent  base  or  fixed  station 
authorization  to  be  located  on  the 
islands  of  Puerto  Rico,  Oesecheo.  Mona, 
Vieques,  and  Culebra,  or  for  a 
modification  of  an  existing 
authorization  which  would  change  the 
frequency,  power,  antenna  height, 
directivity,  or  location  of  a  station  on 
these  islands  and  would  increase  the 
likelihood  of  the  authorized  fecility 
causing  interference,  shall  notify  the 
Interference  Office.  Arecibo 
Observatory.  Post  Office  Box  995, 
Arecibo.  Puerto  Rico  00613,  in  writing 
or  electronically,  of  the  technical 
parameters  of  the  proposal.  Applicants 
may  wish  to  consult  interference 
guidelines,  which  will  be  provided  by 
Cornell  Universify.  Applicants  who 
choose  to  transmit  inrormation 
electronically  should  e-mail  to: 
prczOnaic.edu 

(i)  The  notification  to  the  Interference 
Office,  Arecibo  Observatory  shall  be 
made  prior  to.  or  simultaneously  with, 
the  filing  of  the  application  with  the 
Commission.  The  notification  shall  state 
the  geographical  coordinates  of  the 
antenna  (NAO-83  datum),  anteima 
height  above  ground,  gnmnd  elevation 
at  the  antenna,  antenna  directivify  and 
gain,  proposed  frequency  and  FCC  Rule 
Part,  type  of  emission,  and  aSiective 
radiated  power.  Generally,  submission 
of  the  information  in  the  technical 
portion  of  the  FCC  license  application  is 
adequate  notification.  In  addition,  the 
applicant  shall  indicate  in  its 
application  to  the  Commission  the  date 
notification  was  made  to  the  Arecibo 
Observatory. 

(ii)  After  receipt  of  such  applications, 
the  Commission  will  allow  the  Arecibo 
Observatory  a  period  of  20  days  Car 


conunents  or  objections  in  response  to 
the  notification  indicated.  The  applicant 
will  be  required  to  make  reasonable 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interference  problem  with 
the  Arecibo  Observatory  and  to  file 
either  an  amendment  to  the  application 
or  a  modification  application,  as 
appropriate.  If  the  Commission 
determines  that  an  applicant  has 
satisfied  its  responsibilify  to  make 
reasonable  efforts  to  protect  the 
Observatory  from  interference,  its 
application  may  be  granted. 


PART  74— EXPERIMENTAL  RAOK), 
AUXIUARY.  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DiSTRIBUnONAL  SERVICES 

1.  The  authority  citation  for  part  74 
continues  to  read  asjbllows: 

Aatkortty:  Sees.  4.  303, 48  Stat  1066.  as 
amended.  1082.  as  amended:  47  U.S.C  154. 
303,  554. 

2.  A  new  §  74.24(j)  is  added  to  read 
as  follows: 

§74,24   Shoft-lenn  opefeHon. 

•        •        •        *        • 

(|Kl)  This  paragraph  applies  onfy  to 
operations  which  will  transmit  on 
firequencies  under  15  GHz.  Prior  to 
commencing  short-term  operation  of  a 
remote  pickup  broadcast  station,  a 
remote  pickup  automatic  relay  station, 
an  aural  broadcast  STL  station,  an  aural 
broadcast  intercity  relay  station,  a  TV 
STL  station,  a  TV  intercity  relay  station, 
a  TV  translator  relay  station,  a  TV 
pickup  station,  or  a  TV  microwave 
booster  station  within  the  4-mile  (6.4 
kilometer)  radius  Commonwealth  of 
Puerto  Rico  Protection  Zone  (centered 
on  NAD-83  Geographical  Coordinates 
North  Latitude  18''20'38.28".  West 
Longitude  66''45'09.42"),  an  applicant 
must  notify  the  Arecibo  Observatory, 
located  near  Arecibo,  Puerto  Rico. 
Operations  within  the  Puerto  Rico 
Coordination  Zone  {i.e.,  on  the  islands 
of  Puerto  Rico,  Desecheo.  Mona, 
Vieques,  or  Culebra),  but  outside  the 
Protection  Zone,  whether  short  tenn  or 
long  term,  shall  provide  notification  to 
the  Arecibo  Observatory  prior  to 
commencing  operation.  Notification 
should  be  directed  to  the  folloMong: 
Interference  Office,  Arecibo 
Observatory.  Post  Office  Box  995. 
Arecibo,  Puerto  Rico  00613,  Tel.  (809) 
878-2612.  Fax  (809)  878-1861,  E-mail 
prczOnaic.edu. 

(2)  Notification  of  short-term 
operations  may  be  provided  by 
telephone,  fax,  or  electronic  mail.  The 
notiJBcation  tor  long-term  operations 
shall  be  wrrittoi  or  electronic,  and  shall 
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set  forth  the  technical  perameters  of  the 
proposed  station,  including  the 
geographical  coordinates  of  the  antenna 
(NAD-^  datum),  antenna  height  above 
ground,  ground  elevation  at  the  antenna, 
antenna  directivity  and  gain,  proposed 
frequency  and  FOC  Rule  Part,  type  of 
emission,  efiisctive  radiated  power,  and 
whether  the  proposed  use  is  itinerant. 
Applicants  may  wish  to  considt 
interference  guidelines,  which  will  be 
provided  by  Cornell  Universify.  In 
addition,  the  applicant  shall  indicate  in 
its  application  to  the  Commission  the 
date  notification  was  made  to  the 
Observatory.  Generally,  submission  of 
the  information  in  the  technical  portion 
of  the  FOC  license  application  is 
adequate  notification.  After  receipt  of 
such  applications  in  non-emergency 
situations,  the  Commission  will  allow 
the  Arecibo  Observatory  a  period  of  20 
days  for  conunents  or  objections  in 
response  to  the  notification  indicated. 
The  applicant  will  be  required  to  make 
reasonable  efforts  in  order  to  resolve  or 
mitigate  any  potential  interference 
problem  with  the  Arecibo  Observatory 
and  to  file  either  an  amendment  to  the 
application  or  a  modification 
application,  as  appropriate.  If  the 
Commission  determines  that  an 
applicant  has  satisfied  its  responsibilify 
to  make  reasonable  efforts  to  protect  the 
Observatory  from  interference,  its 
application  may  be  granted.  In 
emergency  sittiations  in  which  prior 
notification  or  approval  is  not 
practicable,  notification  or  approval 
must  be  accomplished  as  soon  as 
possible  after  operations  begin. 

PART  78-CABLE  TELEVISION  RELAY 
SERVICE 

1.  The  audiorify  citation  far  part  78 
continues  to  read  as  follows: 

AaAarttr-  Sacs.  2. 3. 4. 301. 303. 307, 308, 
300, 46  SUt.  as  amanded.  1064, 1065. 1066. 
1061, 1062. 1083. 1064, 1065;  47  U.S.C  152. 
153, 154.  301,  303.  307,  306.  300. 

2.  Section  78.19  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(c)(1)  and  adding  new  paragraph  (cX2) 
to  reed  as  follows: 


§7a^i» 

•      •      •      •      • 

(c)  •  •  • 

(2)  Any  applicant  for  a  new 
permanent  base  or  fixed  station 
authorization  to  be  located  on  the 
islands  of  Puerto  Rico.  Desecheo,  Mona. 
^^eques,  and  Culebra.  or  for  a 
modification  of  an  existing 
authorization  which  would  change  the 
frequency,  power,  antenna  height, 
directivify.  or  location  of  a  station  on 
these  islands  aiul  would  increase  the 


likelihood  of  the  authorized  fedlify 
causing  interference,  shall  notify  the 
InterfniBnce  Office,  Arecibo 
Observatory,  Post  Office  Box  995, 
Arecibo,  Puerto  Rico  00613,  in  writing 
or  electronically,  of  the  technical 
parameters  of  the  proposal.  Applicants 
may  wish  to  consult  interference 
guidelines,  which  will  be  provided  by 
Cornell  Universify.  Applicants  who 
choose  to  transmit  information 
electronically  should  e-mail  to: 
prczAnaicedu 

(i)  The  notification  to  the  Interference 
Office.  Arecibo  Observatory  shall  be 
made  prior  to.  or  simultaneously  with, 
the  filing  of  the  application  with  the 
Commission.  The  notification  shall  state 
the  geographical  coordinates  of  the 
transmit  antenna  (NAD-B3  datum), 
antenna  height  above  ground,  ground 
elevation  at  the  antenna,  antenna 
directivify  and  gain,  proposed  frequency 
and  FCC  Rule  Part,  fype  of  emission, 
effective  isotropic  radiated  power,  and 
whether  the  proposed  use  is  itinerant 
Generally,  submission  of  the 
information  in  the  technical  portion  of 
the  FCC  license  application  is  adequate 
notification.  In  addition,  the  applicant 
shall  indicate  in  its  application  to  the 
Commission  the  date  notification  was 
made  to  the  Arecibo  Observatory. 

(ii)  After  receipt  of  such  applications, 
the  Commission  will  allow  (he  Arecibo 
Observatory  a  period  of  20  days  for 
conunents  or  objections  in  response  to 
the  notification  indicated.  The  applicant 
will  be  required  to  make  reasonable 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interference  problem  with 
the  Arecibo  Observatory  and  to  file 
either  an  amendment  to  the  application 
or  a  modification  application,  as 
appropriate.  If  the  Commission 
determines  that  an  applicant  has 
satisfied  its  responsibilify  to  make 
reasonable  efforts  to  protect  the 
Observatory  from  interference,  its 
application  may  be  granted. 

(iii)  The  provisions  of  this  paragraph 
do  not  apply  to  operations  that  transmit 
on  frequencies  above  15  GHz. 


§8021 


PART  80— STATIONS  IN  THE 
MARmME  SERVICES 

1.  The  authorify  citation  for  part  80 
continues  to  read  as  follows: 

Antfaority:  Sees.  4.  303. 48  Stat  1066, 
1082.  as  amended:  47  U.S.C  154,  303,  onkn 
otharMrise  noted.  Interpret  or  apply  48  Stat 
1064-1068. 1061-1105,  as  amended;  47 
U.S.C  151-155.  301-600;  3  UST  3450.  3  UST 
4728. 12  UST  2377. 

2.  A  new  §  ao.21(Q  is  added  to  leed 
as  follows: 


(f)  Any  appUcant  for  a  new  permanent 
base  or  fixed  station  to  be  located  on  the 
islands  of  Puerto  Rico,  Desecheo,  Mona. 
Vieques,  and  Culebra.  or  for  a 
modification  of  aa  existing 
authorization  which  would  change  the 
frequency,  power,  antenna  height, 
directivify,  or  location  of  a  station  on 
these  islands  and  would  increese  the 
likelihood  of  the  authorized  fKdlify 
causing  interference,  shall  notify  the 
Interference  Office,  Arecibo 
Observatory,  Post  Office  Box  995, 
Arecibo,  Puerto  Rico  00613,  in  writing 
or  electronically,  of  the  technical 
parameters  of  the  proposal.  Applicants 
may  wish  to  consult  interference 
guidelines,  which  will  be  provided  by 
Cornell  Universify.  Applicants  who 
cdioose  to  transmit  information 
electronically  shoidd  e-mail  to: 
pTczOnaic.edu 

(1)  The  notificetion  to  the  Interfaience 
Office.  Arecibo  Observatory  shall  be 
made  prior  to,  or  simultaneously  wiA. 
the  filing  of  the  application  vrith  the 
Commission.  The  notification  shaU  state 
the  geographical  coordinates  of  the 
antenna  (NAD-83  datiun).  antenna 
height  above  ground,  ground  elevation 
at  the  antenna,  antenna  directivify  and 
gain,  proposed  frequency  and  FOC  Ride 
Part,  type  of  emission,  effiective  radiated 
power,  and  ifidietber  the  proposed  use  is 
itinerant  Generally,  submission  of  the 
infonnation  in  the  technical  portion  of 
the  FCC  license  application  is  adeqiiate 
notification.  In  addition,  the  applicant 
shall  indicate  in  its  application  to  the 
Commission  the  date  notification  was 
made  to  the  Arecibo  Observatory. 

(2)  Aftw  receipt  of  such  applications, 
the  Commission  will  allow  a  period  of 
20  dajrs  for  comments  or  objections  in 
response  to  the  notification  indicated. 
The  applicant  will  be  required  to  make 
reesonable  efforts  in  order  to  resolve  or 
mitigate  any  potontial  interfiBrence 
problem  with  the  Arecibo  Observatory 
and  to  file  either  an  amendment  to  the 
application  or  a  modification 
application,  as  appropriate,  ff  the 
Commission  determines  that  an 
applicant  has  satisfied  its  responsibilify 
to  make  reasonable  efforts  to  protect  the 
Observatory  from  interference,  its 
application  may  be  granted. 

(3)  The  provisions  of  this  par^r^h 
do  not  apply  to  operations  that  trainmit 
on  frequencies  above  15  GHz. 

PART  87— AVIATION  SERVICES 

1.  The  authorify  citation  for  part  87 
continues  to  read  as  follows: 
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Aatkority:  48  SUL  1060. 1062,  m 

■manded;  47  U.S.C.  154.  303.  unleM 
otharwise  noted.  Interpret  or  apply  46  Stat 
1064-1068. 1081-1105,  u  amended:  47 
U.S.C  151-156,  301-609. 

2.  Section  87.23  is  amended  by 
redesignating  paragraph  (a)  as 
paiagTaph(a)(l)  and  adding  new 
paiagtaph  (aK2)  to  read  as  follows: 

187.23 


(a)  •  •  • 

(2)  Any  applicant  for  a  new 
permanent  base  or  fixed  station  to  be 
located  on  the  islands  of  Puerto  Rico. 
Desecheo,  Mona.  Vieques,  and  Colebra, 
or  for  a  modification  of  an  existing 
authorization  which  would  change  the 
frequency,  power,  anteima  height, 
directivity,  or  location  of  a  station  oo 
these  islands  and  would  increase  the 
likelihood  of  the  authorized  facility 
causing  interfsience.  shall  ootiiy  the 
Interfnence  Office,  Arecibo 
Observatory.  Foot  Office  Box  995. 
Arecibo.  Puerto  Rico  00613.  in  writing 
or  electronically,  of  the  technical 
fwrameters  of  the  proposal.  Applicants 
may  wish  to  consult  interfsrence 
guidelines,  which  will  be  provided  by 
Cornell  University.  Applicants  who 
choose  to  transmit  information 
electronically  should  e-mail  to: 
prca0Daic.edu. 

(i)  The  notification  to  the  InterfiBrence 
Office.  Arecibo  Observatory  shall  be 
made  prior  to,  or  simultaneously  with, 
the  filing  of  the  application  with  the 
Commission.  The  notification  shall  state 
the  geographical  coordinates  of  the 
antenna  (NAO-83  datum),  antenna 
height  abovt?  ground,  ground  elevation 
at  the  antenna,  antenna  directivity  aiKi 
gain,  proposed  frequency  and  FCC  Rule 
Part,  type  of  aooission,  efiisctive  radiated 
power,  and  whether  the  proposed  use  is 
itinerant  Generally,  submission  of  the 
information  in  the  technical  portion  of 
the  FCC  license  application  is  adequate 
notification.  In  addition,  the  applicant 
shall  indicate  in  its  application  to  the 
Commission  the  date  notification  was 
made  to  the  Arecibo  Observatory. 

(ii)  After  receipt  of  such  applications, 
the  Commission  will  allow  the  Arecibo 
Observatory  a  period  of  20  days  for 
comments  or  (x>iections  in  response  to 
the  notification  indicated.  The  applicant 
will  be  requiied  to  make  reasonable 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interference  problem  with 
the  Arecibo  Observatory  and  to  file 
either  an  «in«nrim«nt  to  the  application 
or  a  modification  application,  if 
appropriate.  If  the  Commission 
determines  that  an  applicant  has 
satisfied  its  responsibility  to  make 
leasonable  efibrts  to  protect  the 


Observatory  from  interference,  its 
application  may  be  granted.    - 

(iii)  The  provisions  of  this  paragraph 
do  not  apply  to  Civil  Air  Patrol  stations 
or  to  operations  that  transmit  on 
frequencies  above  15  GHz. 


PART  90--PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  (or  part  90 
continues  to  read  as  follows: 

Athai H;  Sections  4, 303,  and  332, 48 
Sut  1066, 1062.  aa  amended:  47  U.S.C  154. 
303.  and  332.  tmkss  otherwise  noted. 

2.  Section  90.129(e)  is  revised  to  read 
as  follows: 


ktionaailofi  io  be 


f«ai» 

raulliMly 


(e)  Applicants  proposing  to  construct 
a  radio  Nation  in  the  vicinity  of  radio 
astronomy  observatories  in  West 
Virginia;  on  the  islands  of  Puerto  Rico, 
Desecheo,  Mona,  Vieques,  and  Culebra; 
or  in  the  vicinity  of  a  radio  receiving 
zone  in  Colorado  must  submit  the 
statements  prescribed  by  §90.177. 
•        •        *        •        • 

3.  Section  90.177  is  ammided  by 
revising  the  introductory  paragraph  and 
adding  new  paragraph  (f)  to  read  as 
foUowrs: 


IM.177 


This  section  pertains  to  applications 
for  new  or  modified  authorizations  in 
the  vicinity  of  the  ^4ational  Radio 
Astronomy  Observatory,  Green  Bank, 
Pocahontas  County,  WV;  the  Naval 
Radio  Research  Observatory,  Sugar 
Grove.  Pendleton  County,  WV;  the 
Arecibo  Observatory,  which  is  part  of 
the  National  Astronomy  and  Ionosphere 
Center,  located  near  Arecibo,  PR;  tlie 
Table  Mountain  Radio  Receiving  Zone, 
Boulder  County.  CO.;  the  Federal 
Communications  Commission 
monitoring  stations;  and  other  protected 
sites. 
•        •        •        •        • 

(f)  Any  applicant  for  a  new  permanent 
base  or  fixed  station  to  be  located  on  the 
islands  of  Puerto  Rico,  Desecheo,  Mona, 
Vieques,  and  Culebca,  or  for  a 
modification  of  an  existing 
authorizatiaD  which  would  change  the 
frequency,  power,  antenna  height, 
directivity,  or  location  of  a  station  on 
these  islands  and  would  increase  the 
likelihood  of  the  authorized  facility 
causing  interfiBrence.  shall  notify  the 
lntafBrem»  Cffice,  Arecibo 
Obaervatory,  Post  Office  Box  995, 
Arecibo,  Puerto  Rico  00613,  in  writing 
or  electronically,  of  the  technical 


parameters  of  the  proposal.  Applicants 
may  wish  to  consult  interfsrence 
guidelines,  which  wiU  be  provided  by 
ComeU  University.  Applicants  who 
choose  to  transmit  information 
electronically  should  e-mail  to: 
prcz8naic.edu. 

(1)  The  notification  to  the  Interfsrence 
Office,  Arecibo  Observatory  shall  be 
made  prior  to,  or  simultaneously  with, 
the  filing  of  the  application  with  the 
Commission.  The  notification  shall  state 
the  geographical  coordinates  of  the 
antenna  (NAD-83  datum),  antenna 
height  above  ground,  ground  elevation 
at  the  antenna,  antenna  directivity  and 
gain,  proposed  frequency  and  FCC  Rule 
Part,  type  of  emission,  effective  radiated 
power,  and  whether  the  proposed  use  is 
itinerant.  Generally,  submission  of  the 
information  in  the  technical  portion  of 
the  FCC  license  application  is  adequate 
notification.  In  addition,  the  applicant 
shall  indicate  in  its  application  to  the 
Commission  the  date  notification  was 
made  to  the  Arecibo  Observatory. 

(2)  After  receipt  of  such  applications, 
the  Commission  will  allow  the  Arecibo 
Observatory  a  period  of  20  days  for 
comments  or  objections  in  response  to 
the  notification  indicated.  The  applicant 
will  be  required  to  make  reasonable 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interference  problem  with 
the  Arecibo  Observatory  and  to  file 
either  an  amendment  to  the  application 
or  a  modification  application,  if 
appropriate.  If  the  Commission 
determines  that  an  applicant  has 
satisfied  its  responsibility  to  make 
reasonable  efibrts  to  protect  the 
Observatory  &t>m  interference,  its 
application  may  be  granted. 

[3]  The  provisions  of  this  paragraph 
do  not  apply  to  operations  that  transmit 
on  frequencies  above  15  GHz. 

PART  96-PERSONAL  RADIO 
SERVICES 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

ABthorlly:  Sees.  4,  303.  48  Stat  1088. 
1062,  as  amended;  47  U.S.C  154,  303. 

2.  A  new  §  95.42  is  added  to  read  as 

follOMTS: 


%9SA2.   CofWidaradenalnaiePiiarteRieo 
Ceofdnaian  Zone. 

Any  applicant  for  a  new  base  or  fixed 
station  authorization  to  be  located  on 
the  islands  of  Puerto  Rico,  Desecheo, 
Mona,  Vieques,  and  Culeixa,  or  for  a 
modification  of  an  existing 
authorization  which  would  diange  the 
frequency,  power,  antenna  height, 
directivify,  or  location  of  a  station  on 
these  islands  and  would  increase  the 
likelihood  of  the  authorized  facility 


;»-•»  f.f 
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causing  interference,  shall  notify  the 
Interference  Office,  Arecibo 
(%servatory,  Post  Office  Box  995, 
Arecibo,  Puerto  Rico  00613,  in  writing 
or  electronically,  of  the  technical 
parameters  of  the  proposal.  Applicants 
may  wish  to  consult  interference 
guidelines,  which  will  be  provided  by 
Cornell  University.  Applicants  who 
choose  to  transmit  information 
electronically  should  e-mail  to: ' 
prczOnaicedu. 

(a)  The  notification  to  the  tntarference 
Office,  Arecibo  Observatory  shall  be 
made  prior  to,  or  simultaneously  with, 
the  filing  of  the  application  with  the 
Commission.  The  notification  shall  state 
the  geographical  coordinates  of  the 
antenna  (NAD-83  datum),  anteniu 
height  above  ground,  groimd  elevation 
at  the  antenna,  antenna  directivity  and 
gain,  proposed  frequency  and  FCC  Rule 
Part,  type  of  emission,  effective  radiated 
power,  and  whether  the  proposed  use  is 
itinoanL  Generally,  submission  of  the 
information  in  the  technical  portion  of 
the  FCC  license  application  is  adequate 
notification.  In  addition,  the  applicant 
shall  indicate  in  its  applicaticm  to  the 
Commission  the  date  notification  was 
made  to  the  Arecibo  Observatory. 

(b)  AftCT  receipt  of  such  applications, 
the  Commission  will  allow  the  Arecibo 
Observatory  a  period  of  20  days  for 
commmts  or  objections  in  response  to 
die  notification  indicated.  The  applicant 
will  be  required  to  make  reasonwle 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interfsrence  problem  with 
the  Arecibo  Observatory  and  to  file 
eithw  an  amendment  to  die  application 
or  a  modification  application,  as 
appropriate.  If  the  Commission 
determines  that  an  applicant  has 
satisfied  its  responsibility  to  make 
reasonable  efforts  to  protect  the 
Observatory  from  interference,  its 
applicatitm  may  be  granted. 

(c)  The  provisions  of  this  paragraph 
do  not  apply  to  operations  that  transmit 
on  frequ«icies  above  15  GHz. 

3.  A  new  §95.1^(d)  is  added  to  read 
asfoUowa: 

ft&182    (FRSRula2)AuttMrtaad 


(d)  Anyone  intending  to  operate  an 
FRS  unit  on  the  islands  of  Puerto  Rico, 
Desecheo,  Mona,  Vieques,  and  Culebra 
in  a  manner  that  could  pose  an 
interfsrence  threat  to  the  Arecibo 
Observatory  shall  notify  the  Interfarence 
Office,  Arecibo  Observatory,  Post  Office 
Box  995,  Arecibo,  Puoto  Rico  00613,  in 
writing  ta  electronically,  of  the  location 
of  the  unit  Operators  may  wish  to 
consult  interference  guidelines,  which 
will  be  provided  by  Cornell  University. 


Operators  who  choose  to  transmit 
information  electronically  should  e-mail 
to:  prcz9naic.edu. 

(1)  The  notification  to  the  Interference 
Office,  Arecibo  Observatory  shall  be 
made  45  days  prior  to  commencing 
operation  of  this  unit  The  notification 
shall  state  the  geographical  coordinates 
of  the  unit. 

(2)  After  receipt  of  such  notifications, 
the  Commission  will  allow  the  Arecibo 
Observatory  a  period  of  20  days  for 
comments  or  objectitHis.  The  operator 
will  be  required  to  make  reasonable 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interference  problem  with 
the  Arecibo  Observatory.  If  the 
Commission  determines  that  an  operator 
has  satisfied  its  responsibility  to  make 
reasonable  efforts  to  protect  the 
Observatory  from  interference,  the  imit 
may  be  allowed  to  operate. 

4.  A  new  §  95.206(c)  is  added  to  read 
as  follows: 

f96J0e   fWC  Rule  QAiethafe  any apecW 

lOfaqrMC 


(c)  Anyone  intending  to  operate  an  R/ 
C  station  on  the  islands  of  Puerto  Rico, 
Desecheo,  Mona,  Vieques,  and  Colebra 
in  a  manner  that  could  pose  an 
interfarence  threat  to  die  Arecibo 
Observatory  shall  notify  the  Interfermce 
Office,  Arecibo  Observatory,  Post  Office 
Box  995,  Aiecibo,  Puerto  Rico  00613,  in 
writing  (X  electnmically,  of  the  location 
of  the  unit  Operators  may  wish  to 
consult  interference  guidelines,  which 
will  be  provided  by  Cornell  University. 
Operators  who  choose  to  transmit 
information  electronically  should  e-mail 
to:  prczi0naic.edu. 

(1)  The  notification  to  the  Interfsrence 
Office,  Arecibo  Observatory  shall  be 
made  45  days  prior  to  conmiencing 
operation  of  the  unit  The  notification 
shall  state  the  geographical  coordinates 
of  the  unit 

(2)  After  receipt  of  such  notificadons, 
the  Commission  will  allow  the  Arecibo 
Observatory  a  period  of  20  days  for 
comments  or  objections.  The  operator 
will  be  required  to  make  reasonable 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interfsrence  problem  with 
the  Arecibo  Observatory.  If  the 
Commission  determines  that  an  operator 
has  satisfied  its  responsibilify  to  make 
reasonable  efibrts  to  protect  the 
Observatory  from  interfsrence,  the  unit 
may  be  allowed  to  opnate. 

5.  A  new  Section  95.405(d)  is  added 
to  reed  as  follows: 


{96.40S    (CBRuleqwiMfe 
my  CB  slallonT 


(d)  Anjrone  intending  to  operate  a  CB 
station  on  the  islands  of  Puerto  Rico, 
Desecheo,  Mona,  Vieques,  and  Culebra 
in  a  manner  that  could  pose  an 
interference  threat  to  the  Arecibo 
Observatory  shall  notify  the  Interference 
Office,  Arecibo  Observatory,  Post  Office 
Box  995,  Arecibo,  Puerto  Rico  00613,  in 
writing  or  electronically,  of  the  location 
of  the  unit  Operators  may  wish  to 
consult  interference  guidelines,  which 
will  be  provided  by  Cornell  Univecsity. 
Operators  who  choose  to  transmit 
information  electronically  shoidd  e-mail 
to:  prczOnaic.edu. 

(1)  The  notification  to  the  Intofsrence 
Office,  Arecibo  Observatcwy  shall  be 
made  45  days  prior  to  commencing 
operation  of  the  imit  The  notification 
shall  state  the  geographical  coordinates 
of  the  unit 

U)  After  receipt  of  such  notifications, 
the  Commission  will  allow  the  Arecibo 
Olwervatory  a  period  of  20  days  for 
comments  or  objections.  The  operator 
will  be  required  to  make  reasonable 
^forts  in  order  to  resolve  or  mitigate 
any  potential  interfuence  problon  with 
the  Arecibo  Obaervatory.  If  the 
Commission  determines  that  an  opoator 
has  satisfied  its  responsibilify  to  make 
reasonable  efforts  to  protect  the 
Obaervatory  from  interterenre,  the  unit 
may  be  allowed  to  operate. 

6.  A  new  §  95.040  is  added  to  read  aa 
follows: 


{9SJ40   ConaidBfattonBin* 
CoMlk^Mfin  Zimml 

Any  applicant  for  a  new  IVDS  system 
audiorization  to  be  located  on  the 
islandsof  Puerto  Rico,  Desecheo,  Mona, 
Vieques,  and  Culebra,  or  for  a 
modification  of  an  existing 
authorization  which  would  chai^  die 
frequency,  power,  antenna  height, 
directlvify,  or  location  of  a  station  on 
these  islands  and  would  increese  the 
likelihood  of  the  authorized  fsdlify 
causing  interfarence,  shall  notify  the 
Interference  Office,  Arecibo 
Observatory,  Post  Office  Box  995, 
Arecibo,  Puerto  Rico  00613,  in  writing 
or  electronically,  of  the  technical 
parameters  of  the  proposal.  Applicants 
may  wish  to  consult  interfnence 
guidelines,  which  will  be  provided  by 
Cornell  Universify.  Applicants  who 
choose  to  transmit  information 
electronically  should  e-mail  to: 
prcz0naic.edu. 

(a)  The  notification  to  the  fnterfarence 
Office,  Arecibo  Observatory  shall  be 
made  prior  to,  or  simultaneously  with, 
the  filing  of  the  application  with  the 
Commission.  The  notification  shall  state 
the  geographical  coordinates  of  the 
antenna  (NAD-83  datum),  antenna 
height  above  ground,  ground  elevation 
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at  the  mitimnii.  antenna  directivity  and 
gain,  proposed  frequency  and  FTX  Rule 
Part,  type  of  emiasion,  efiective  radiated 
power,  and  whethw  the  propoaed  uae  ia 
itinerant  Generally,  submission  of  the 
information  in  the  technical  portion  of 
the  FCC  license  application  is  adequate 
notification.  In  addition,  the  applicant 
shall  indicate  in  its  application  to  the 
Commission  the  date  notification  was 
made  to  the  Arecibo  Observatory. 

(b)  After  receipt  of  such  applications, 
the  Commission  will  allow  the  Arecibo 
Obsovatory  a  period  of  20  days  for 
comments  or  objections  in  response  to 
the  notification  indicated.  The  applicant 
will  be  required  to  make  reasonable 
efforts  in  order  to  resolve  or  mitig^t^^ 
any  potential  interfiarence  problem  with 
the  Arecibo  Observatory  and  to  file 
either  an  amendment  to  the  application 
or  a  modification  application,  as 
appropriate.  If  the  Commission 
determines  that  an  applicant  has 
satisfied  its  responsibility  to  make 
reasonable  efforts  to  protect  the 
Observatory  from  interference,  its 
application  may  be  granted. 

7.  A  new  §  95.1003(c)  is  added  to  rmd 
as  follows: 

IMlIOOS    AuMiortMd  l9ca<lona> 

•        •        •        •        • 

(c)  Anyone  intending  to  operate  an 
LPRS  transmitter  on  the  islands  of 
Puerto  Rico,  Desecheo,  Mona,  Vieques, 
and  Culebra  in  a  manner  that  could  pose 
an  interference  threat  to  the  Arecibo 
Obaervatory  shall  notify  the  Interference 
Office,  Arecibo  Observatory,  Post  Office 
Box  995,  Arecibo,  Puerto  Rico  00613,  in 
writing  or  electronically,  of  the  location 
of  the  unit  Operators  may  wish  to 
consult  interference  guidelines,  wdiich 
will  be  provided  by  Cornell  Uniwsity. 
Operators  who  choose  to  transmit 
information  electronically  should  e-mail 
to:  {»cz0naic.edu. 

(1)  The  notification  to  the  Interference 
Office,  Arecibo  Observatory  shall  be 
made  45  days  prior  to  conunencing 
operation  of  tba  transmitter.  The 
notification  shall  state  the  geographical 
coordinates  of  the  unit 

(2)  After  receipt  of  such  notifications, 
the  Commission  will  allow  the  Arecibo 
Observatory  a  period  of  20  days  for 
ounments  or  obfections.  The  operator 
will  be  raquirad  to  make  reasonable 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interference  problem  with 
the  Arecibo  Observatory.  If  the 
Commission  determines  that  an  operator 
has  satisfied  its  responsibility  to  make 
raaaooable  efforts  to  protect  the 
Observatory  from  interfiarence,  the  unit 
may  be  allowed  to  operate. 


PART  97— AMATEUR  RADIO  SERVICE 

1.  The  autilority  citation  ba  part  97 
continues  to  read  as  follows: 

Aalkarily:  48  Stat  1066, 1082,  as 
smendad:  47  U.SC.  154. 303.  Intotpret  or 
apply  48  Stat  1064-1068.  1081-1105,  m 
■manded;  47  U.S.C  iSl-lSS,  301-609. 
unless  otlwrwiM  noted. 


2.  A  new  §  97.203(h)  is  added  to  read 
as  follows: 

%tfTJn   BMoofi  aMtan.' 

•       •       •       •       • 

(h)  The  provisions  of  this  paragraph 
do  not  apply  to  beacons  that  transmit  tm 
the  1.2  cm  or  shorter  wavelength  bands. 
Before  establishing  an  automatically 
controlled  beacon  within  16  km  (10 
miles)  of  the  Arecibo  Observatory  or 
before  ph«nging  the  transmitting 
frequency,  transmitter  power,  antenna 
height  or  directivity  of  an  existing 
beacon,  the  station  licensee  must  give 
written  notification  thereof  to  the 
interfnence  Office.  Arecibo 
Observatory,  Post  OfBce  Box  995, 
Arecibo,  Puerto  Rico  00613,  in  writing 
or  electronically,  of  the  tarhniral 
parameters  of  the  proposal.  Licensees 
who  choose  to  transmit  information 
electronically  should  e-mail  to: 
prc^Bnaicedu. 

(1)  The  notification  shall  state  the 
geopaphical  coordinates  of  the  antenna 
(NAD-iEI3  datum),  antenna  height  above 
mean  sea  level  (AK4SL),  antenna  center 
of  radiation  above  ground  level  (AGL), 
antenna  directivity  and  gain,  proposed 
frequency  and  FCC  Rule  Part  type  of 
emission,  efiiactive  radiated  power,  and 
whether  the  proposed  use  is  itinerant 
Licensees  may  wish  to  consult 
interfiraence  guidelines  provided  by 
Cornell  University. 

(2)  If  an  objection  to  the  proposed 
operation  is  received  by  the  FOC  from 
the  Arecibo  Observatory,  Arecibo. 
Puerto  Rico,  within  20  days  from  the 
date  of  notification,  the  FCC  will 
consider  all  aspects  of  the  problem  and 
take  whatever  action  is  deemed 
appropriate. 

3.  A  new  §  97.205(h)  is  added  to  read 
as  follows: 


f  07.206 


(h)  The  provisions  of  this  paragraph 
do  not  apply  to  repeatois  that  transmit 
on  the  1.2  cm  or  shorter  wavelength 
bands.  Before  establishing  a  repeater 
within  16  km  (10  miles)  of  the  Arecibo 
Obaervatory  or  before  r hanging  the 
transmitting  frequency,  transmitter 
power,  antenna  height  or  directivity  of 
an  existing  repeater,  the  station  licensee 
must  give  written  notification  thereof  to 
the  Interfiarence  OfBce.  Arecibo 


Observatory,  Post  Office  Box  995. 
Arecibo.  Puerto  Rico  00613,  in  writii^ 
■  or  electronically,  of  the  technical 
parameters  of  the  proposal.  Licenaaas 
who  choose  to  transmit  information 
electronically  ahould  e-mail  to: 
prcxSnaic.edu. 

(1)  The  notification  shall  state  the 
geographical  coordinates  of  the  antenna 
(NAD-63  datum),  antenna  height  above 
mean  sea  level  (AMSL),  antenna  center 
of  radiation  above  ground  level  (AGL). 
antenna  directivity  and  gain,  propoaed 
frequency  and  FCC  Rule  Part  type  of 
emission,  effective  radiated  power,  and 
whether  the  proposed  use  is  itinerant 
Licensees  may  wish  to  consult 
interfierence  guidelines  provided  by 
Cornell  University. 

(2)  If  an  objection  to  the  propoaed 
operation  is  received  by  the  FCC  from 
the  Arecibo  Obaervatory,  Arecibo, 
Punto  Rico,  within  20  days  from  the 
date  of  notification,  the  FCC  will 
consider  all  aspects  of  the  problem  and 
take  whatever  action  is  deemed 
appropriate. 

PART  101— FIXED  MCROWAVE 
SERVICES 

1.  The  authority  citation  for  part  101 
continues  to  read  as  fioUows: 

AaAatkr-  47  U.S.C.  154  and  303.  mlisi 
othacwias  Botad. 

2.  Section  101.123  is  amended  by 
revising  the  section  heading  and  adding 
new  paragraph  (d)  to  read  as  follows: 

f101.l2S   QuialaanaaandAfadbe 


(d)  Any  applicant  for  a  new 
permanent  fixed  station  authorization  to 
be  located  on  the  islands  of  Puerto  Rico. 
Desecheo,  Mona.  Vieques,  and  Culebra. 
or  for  a  modification  of  an  existing 
authorization  which  would  change  the 
frequency,  power,  antenna  hei^t, 
directivity,  or  location  of  a  station  on 
these  islands  and  would  increase  the 
likelihood  of  the  authorized  Cadlity 
causing  interfierence,  shall  notify  the 
Interference  Office,  Arecibo 
Observatory,  Post  Office  Box  995. 
Arecibo,  Puerto  Rico  00613.  in  writing 
or  electronically,  of  the  technical 
parameters  of  the  proposal.  Applicants 
may  wish  to  consult  interference 
guidelines,  which  will  be  provided  by 
Cornell  University.  Applicants  who 
choose  to  transmit  infiormation 
electronically  should  e-mail  to: 
prcrSnaic.edu. 

(1)  The  notification  to  the  Interference 
Office,  Arecibo  Observatory  shall  be 
made  pri(v  to,  or  simultaneously  witii, 
the  filfrig  of  the  application  with  the 
Conunisaion  The  notification  shall  state 


Federal  Register  /  Vol.  62,  No.  207  /  Monday,  October  27.  1997  /  Rules  and  Emulations      55537 


the  geographical  coordinates  of  the 
antenna  (NAD-83  datum),  antenna 
height  above  ground,  ground  elevation 
at  the  antenna,  antenna  directivity  and 
gain,  proposed  frequmicy  and  FCC  Rule 
Part,  type  of  emission,  effective  radiated 
power,  and  whether  the  proposed  use  is 
itinerant.  Generally,  submission  of  the 
information  in  the  technical  portion  of 
the  FCC  license  application  is  adequate 
notification.  In  addition,  the  applicant 
shall  indicate  in  its  application  to  the 
Commission  the  date  notification  was 
made  to  the  Arecibo  Observatory. 

(2)  After  receipt  of  such  applications, 
the  Commission  will  allow  the  Arecibo 
Observatory  a  period  of  20  days  for 
comments  or  objections  in  response  to 
the  notification  indicated.  The  applicant 
will  be  required  to  make  reasonable 
efforts  in  order  to  resolve  or  mitigate 
any  potential  interference  problem  with 
the  Arecibo  C%servatory  and  to  file 
either  an  amendment  to  the  application 
or  a  modification  application,  as 
appropriate.  If  the  Commission 
determines  that  an  applicant  has 
satisfied  its  responsibility  to  make 
reasonable  efforts  to  protect  the 
Observatory  from  interference,  its 
application  may  be  granted. 

(3)  The  provisions  of  this  paragraph 
do  not  apply  to  operations  that  transmit 
on  frequencies  above  15  GHz. 

(FR  Ooc.  97-28296  Filed  10-24-97;  8:45  am] 
BBJJNa  COW  sn2-«i-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  74, 78.  and  101 
[ET  Oediat  Na  97-09;  FCC  97-34q 

RaallocMlon  of  18/24  GHz  B«Nte 

AGENCY:  Fedraal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  Order  amends  the 
Commission's  rules  regarding  Auxiliary 
Broadcast  Services,  Cable  Television 
Relay  Service,  and  Fixed  Microwave 
Services  to  specify  permanent 
coordination  criteria  between  these 
services  and  Government  operations  in 
the  17.6-19.7  GHz.  band.  This  action  is 
taken  to  advance,  support,  and 
accommodate  the  national  defense. 
BTECnVE  DATE:  November  26, 1997. 
FOR  FURTHBt  —tmMATlON  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology,  (202)  418-2452. 
SUPPLBIBXTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Order,  ET 
Docket  97-99.  FCC  97-348,  adopted 
September  26. 1997,  and  released 


October  14, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FOC  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington,  D.C,  and  also  may  be 
purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service.  (202)  857-3800, 
1231  20th  Street,  NW.,  Washington.  D.C 
20036. 

Summary  of  the  Order 

1.  This  proceeding  was  initiated 
pursuant  to  a  request  from  the  National 
Telecommunications  and  Information 
Administration  (NTIA),  on  behalf  of  the 
Department  of  Defense,  to  protect 
Government  Earth  stations  in  thel7.8- 
19.7  GHz  band  in  the  Washington,  DC. 
and  Denver,  CO,  areas  in  the  interest  of 
national  security.  In  the  original  Order 
in  this  proceeding  (Reallocation  Order), 
62  FR  24576,  May  6, 1997.  we  amended 
our  Table  of  Frequency  Allocations  and 
Part  101  of  our  rules  to  permit  Fixed 
Service  use  of  the  24.25-24.45  GHz  and 
25.05-25.25  GHz  bands  ("24  GHz 
band").  We  took  that  action  to  facilitate 
relocation  of  the  digital  electronic 
message  service  ("DEMS")  from  the 
18.82-18.92  GHz  and  19.16-19.26  GHz 
bands  ("18  GHz  band")  to  the  24  GHz 
band. 

2.  NTIA  also  requested  that  we 
establish  coordination  zones  for  fixed 
service  licensees  located  at  18  GHz. 
Specifically,  to  protect  Government 
users.  NTIA  requested  that  we  replace 
our  interim  coordination  procedures  for 
non-DEMS  fixed  services  in  the  l8GHz 
band  with  permanent  coordination 
requirements.  In  the  Reallocation  Order, 
we  stated  that  we  would  adopt  rules 
consistent  with  the  exclusion  and 
coordination  requirements  requested  by 
NTIA  in  a  future  Order.  However,  we 
found  it  necessary  in  the  Reallocation 
Order  to  immediately  modify  the  rules 
for  low  power  operations  at  18  GHz. 
Finally,  we  stat^  that  pending  adoption 
of  a  future  Order  consistent  with  NTIA's 
request,  we  would  continue  to  protect 
Government  operations  at  18  GHz  from 
other  non-Government  operations  by 
using  the  intvim  procedures  cunentiy 
in  place. 

3.  As  requested  by  NTIA,  we  establish 
for  the  17.8-19.7  GHz  band  permanent 
exclusion  and  coordination  zones  with 
regard  to  applicable  Auxiliary  Broadcast 
(Part  74),  Cable  Television  Relay  (Part 
78).  and  Fixed  Microwave  (Part  101) 
operations  in  Washington,  D.C.  and 
Denver.  Colorado.  This  action  is 
necessary  to  minimize  potential 
intufraence  to  Government  operations. 
Our  action  herein  will  ensure  that 
Govemmfnt  satellite  Earth  statitms 


important  to  national  seciirity  will 
operate  without  harmful  interference 
being  caused  by  non-Government 
operations. 

4.  We  take  this  action  to  minimize  the 
likelihood  of  interference  to  military 
communications.  Accordingly,  we  find 
that  notice  and  comment  procedures  are 
uimecessary  and  contrary  to  the  public 
interest  and  need  not  be  followed  prior 
to  the  adoption  of  these  rules.  See  5 
U.S.C.  §553  (aKD.  (bK3MB):  Bendix 
Aviation  Corp.  v.  F.CCL.  272  F.2d  533 
(D.C  Cir.  1959),  cert,  denied  sub  nom. 
Aeronautical  Radio,  Inc.  v.  US.,  361 
U.S.  965  (1960). 

5.  It  is  ordered,  that  parts  74,  78,  and 
101  of  the  Commission's  Rules  are 
amended.  This  action  is  authorized  by 
Sections  4(i).  303(c),  303(f),  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C  Sections  145(i). 
303(c).  303(f),  and  303(r). 

ListofSiibfM:tB 

47CFHf\iif  74 

Communications  equipment  Radio. 
47  CFR  Part  78 

Cable  television.  Radio. 
47  CFR  Part  101 

Fixed  microwave  services,  Radio. 

Federal  Communicatioiu  Commissioa. 
William  F.  Caliin. 
Acting  Secretary. 

RuleChanges 

Title  47  of  the  Code  of  Federal 
Regulations.  Parts  74,  78,  and  101  are 
amended  as  follows: 

PART  74-€XPERiMENTAL  RADIO, 
AUXILIARY,  SPECIAL  BROADCAST 
AND  OTHER  DISTRIBUTIONAL 
SERVICES 

1.  The  authority  citation  for  Part  74 
continues  to  read: 

Aattoritjr:  Sect.  4.  303. 48  Stat  1066,  as 
amended,  1082,  as  amended;  47  U.&C  154, 
303.554. 

2.  Section  74.32  is  added  to  read  as 
follows: 

174.32    Opan«ionlntha17A-19.7QHz 


(a)  To  minimize  or  avoid  harmful 
interference  to  Government  Satellite 
Earth  Stations  located  in  the  Denver, 
Colorado  and  Washington,  D.C  areas, 
any  application  for  a  new  station  license 
to  operate  in  the  17.8-19.7  GHz  band,  or 
for  modification  of  an  existing  station 
Ucense  in  this  band  which  would 
change  the  frequency,  power,  emission, 
modulation,  polarization,  antenna 
height  or  directivity,  or  location  of  such 
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a  station,  must  be  coordinated  with  the 
Federal  Government  by  the  Commission 
before  an  authorization  will  be  issued, 
if  the  station  or  proposed  station  is 
located  in  whole  or  in  part  within  any 
of  the  areas  defined  by  the  following 
rectangles  or  circles: 

DenvBr,  CXJArea 

Rectangle  1: 
41*30axr  N.  UL  on  the  north 
lOarwoor  W.  Long,  on  the  eMt 
38*30'00"  N.  Ut  on  the  south 
lOe'SO'OO"  W.  Umg.  on  the  west 

Rectangle  2: 
aancOO-  N.  Lat  on  the  north 
105*001)0"  W.  Long,  on  the  east 

afjonar  n.  ut  on  tb«  south 

lOS'SO'OO"  W.  Long,  on  the  wMt 
Rectangles: 
40*08tNr  N.  LaL  on  the  north 
107*00txr  W.  Long,  on  the  east 
39*seixr  N.  LaL  on  the  south 
lOT'lS'OO' W.  Long,  on  the  weM 

IVaa/iington.  D.C.  Ana 
Rectangle 

iVWyorN.  Lat.  on  the  north 

Ttnaror  W.  Long,  on  the  east 

SO'lVOOr  N.  Lat  on  the  south 

TVnrtxr  W.  Long,  on  the  west 

or 

(b)  Within  a  radius  of  178  km  of 
M'4SV0"  N.  Ut./76*  SrW'  W.  Lone. 

(c)  In  addition,  no  application  mwAing 
authority  to  opwate  in  the  17.8-19.7 
GHx  band  will  be  accepted  for  filing  if 
the  propoaed  station  is  located  within 
20  km  of  the  following  coordinates: 

Dmver,  CO  urn:  39*43ixr  N.  LaU 

104*461Xr  W.  Long. 
Waehingtnn.  DC  araa:  38*481Nr  N.  LaL  / 

TC-sroo^  W.  Loi^ 
Nate  to  $  74.32:  The  coordinates  cited  in 
this  sectkm  are  specified  in  tanns  of  the 

"l^orth  Amarican  Datum  of  1963  (NAD  83r 
with  an  accuacy  of  ±30  maters  with  raspact 
to  the  "Natianal  Special  Rafatenoe  System". 

PART  78— CABLE  TELEVISION  RELAY 


1.  The  authority  citation  for  Part  78 
nontinuee  to  read: 


.:  Sees.  2.  3.  4.  301.  303.  307.  308. 
309. 48  Stat,  as  unanded,  1064. 1065. 1066. 
1061.  1082.  1063.  1084,  1085;  47  U.S.C  152. 
153. 154.  301.  303.  307.  308.  309. 

2.  Section  78.19  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

171119 


(f)  Protection  to  the  Federal 
Government's  receive  earth  station 
porations  in  the  Denver.  Colorado  and 
Washington  D.C  areas  in  the  17300  to 
19.700  MHz  band. 

(1)  With  the  exception  of  applicants 
for  a  station  authorization  to  operate 
within  a  5  km  radius  of  39'40'23''  N  Lat 
and  105131)3"  W  Long  (Morrison.  CO). 


applicants  will  not  be  authorized  to 
operate  within  a  50  km  radius  of 
39*43'00  N  Lat.  and  104»46'00"  W  Long. 
(Denver.  00)  and  within  a  $0  km  radius 
of  38*48'00''  N  Lat.  and  76"52'00"  W 
Lona.  (Washington.  DC). 

(2 j  To  minimize  or  avoid  harmful 
interfiarence  to  Government  Satellite 
Earth  Stations  located  in  the  Denver, 
Colorado  and  Washington,  D.C  areas, 
any  application  for  a  new  station  license 
to  operate  in  the  17.8-19.7  GHz  band,  or 
for  modification  of  an  existing  station 
,  license  in  this  band  which  would 
change  the  frequency,  power,  emisaion. 
modtilation,  polarization,  antanru^ 
height  or  directivity,  or  location  of  such 
a  station,  must  be  coordinated  with  the 
Federal  Government  by  the  Commission 
before  an  authorization  mil  be  issued, 
if  the  station  or  propoaed  station  is 
located  in  whole  or  in  part  within  any 
of  the  areas  defined  by  the  following 
rectangles  or  circles: 

(i)  A  circular  area  within  a  5  km 
radius  of  39*40'23"  N  Lat  and 
105»13'03''  W  Long.  (Morrison.  CO) 

(ii)  Within  the  rectangular  areas 
defined  as  follows  (vicinity  of  Denver. 
CO): 

Rectangle  1: 

414*30ixr  N.  Lat  on  dw  north 

103*10Wr  W.  Long,  on  the  eMt 

38*30^00"  N.  Ut  on  the  south 

106*30'00~  W.  Loi«.  on  the  west 
Rectal^  2: 

38*30'00"  N.  Ut  on  the  north 

105*00Wr  W.  Lc»g.  on  the  seat 

37*30'00"  N.  Ut  on  the  south 

105*SOWr  W.  Long,  on  tha  weM 
Rectangle  3: 

40yoo~R  Lat  CO  the  north 

107*001Xr  W.  Long,  on  the  east 

3g*S6'00~  N.  Lat  on  the  south 

107*15'00'  W.  Long,  on  the  \ 


(iii)  Witliin  the  rectangle  and  circle  i 

Callows  (vicinity  of  Washii^ton.  DC): 
Rectangle 

38*40'00"  N.  Ut  on  tibe  north 

78'SO'OO"  W.  Long,  on  the  aest 

3a*lff00"  N.  Ut  on  the  south 

79*20D0"  W.  Long,  on  the  wrast  at 

at 
(iv)  Within  a  radius  of  178  km  of  38*48ixr 
N.  Lat  /  76*52TKr  W.  Loi^ 

Mala  la  f  76.19:  The  ooordiDataa  died  in 
this  section  are  specified  in  tenns  of  the 
"Tfarth  American  Datum  of  1983  (NAD  83r 
with  an  accuracy  of  -30  meters  with  respect 
to  the  "National  Special  Reference  System." 

PART  101— flXEO  IffCROWAVE 
SERVICES 

1.  The  authority  citation  for  Part  101 
continues  to  read  as  foUowa: 


text  and  paragraph  (eXlXv)  and  adding 
paragraph  (bM6)  to  read  as  follows: 

f  101.31    Special  tamporvy,  tMnpofwy, 
and  oondtttonai  authorizalione. 


, :  47  US.C  154  ud  303.  unleas 
odMfwise  noted. 

2.  Section  101.31  is  amatded  by 
revising  paragraph  (bK3)  introductory 


(b)»  •  • 

(3)  Except  for  operations  in  the  17.8- 
19.7  GHz  bend,  the  licensee  of  stations 
which  are  authorized  pursuant  to  the 
provisions  of  paragraph  (b)  of  diis 
section  shall  notify  the  Commission  at 
least  five  (5)  days  pHot  to  installation  of 
the  focilities  stating: 

(6)  Operations  in  the  17.8-19.7  GHz 
band  are  prohibited  in  the  areas  defined 
in  §  101.123(d)(2).  Operations  propoaed 
in  the  arees  defined  in  §  101.123(dXl) 
may  not  commence  without  prior 
specific  notification  to.  and 
authorization  from,  the  Commission. 
Such  notification  will  contain  the 
information  specified  in  peragraph 
(bX3)  of  this  section. 

(e)  •  •  • 

CD-  •  • 

(v)  The  station  site  does  not  lie  within 
56.3  kilometers  of  any  international 
border,  writhin  a  radio  "Quiet  Zone" 
identified  in  §  101.123  or,  if  operated  on 
frequencies  in  the  17.8-19.7  GHz  band, 
within  any  of  the  areas  identified  in 
S  101.123(d); 

•  •        •        •        • 

3.  Section  101.123  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

f  101.123    Quielaefiee. 

•  •        •        •        tt 

(dXl)  To  minimize  or  avoid  harmful 
interfarenoe  to  Government  Satellite 
Earth  Stations  located  in  the  Denver, 
Colorado  and  Washington,  D.C  arees, 
any  application  for  a  new  station  license 
to  operate  in  the  17.8-19.7  GHz  band 
(except  for  low  power  operations 
governed  by  §  101.147(rXlO)),  or  for 
modification  of  an  existing  station 
license  in  this  band  which  would 
change  the  frequency,  power,  Mni««ion 
modulation,  polarization,  antenna 
height  or  directivity,  or  location  of  such 
a  station,  must  be  coordianted  with  the 
Fedoal  Govemm«it  by  the  Commissiou 
before  an  authorization  will  be  issued, 
if  the  station  or  proposed  station  is 
located  in  whole  or  in  part  within  any 
of  the  areas  defined  by  the  following 
rectangles  or  circles: 

Daavar.COArea 
Rectal^  1: 

41*30'00"  N.  LaL  on  the  north 

103*10'00'  W.  Long,  on  the  aMt 

38*30txr  N.  Ut  on  the  south 

106*30r00"  W.  Long,  oo  the  west 
"►2: 
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38*30'00~  N.  Ut  on  the  north 
105*00'00~  W.  Long,  on  the  eart 
37*30'00"  N.  Ut  on  the  south 
lOS'SOIxr  W.  Loi«.  on  the  west 
Rectangle  3: 
40*0e'00~  N.  Ut  on  the  north 
107*00'00~  W.  Long,  on  the  east 
39*S6'00"  N.  Ut  on  the  south 
107*15'00"  W.  Long,  on  the  wrest 

Wadunfioa.  D.C  Area 

Rectangle 
38*40^00"  N.  Ut  on  the  north 
78*50tMr  W.  Long,  on  the  east 
38*10txr  N.  Ut  on  the  south 
79*20*00"  W.  Long,  on  the  wast 

or 

(2)  Within  a  radius  of  178  km  of 
38»48'00"  N.  Ut/78»S2'00"  W.  Loi^ 

(3)  In  addition,  no  application  seeking 
authority  to  operate  in  the  17.8-19.7 
GHz  band  will  be  accepted  for  filing  if 
the  proposed  station  is  located  within 
20  Ian  (or  within  55  km  if  the 
application  is  &»  an  outdoor  low  power 
operation  pursuant  to  §  101.147(rXlO)) 
of  the  following  coordinated: 

Denver.  CO  area:  39*43'00^  N.  Let/ 

104*46'00~  W.  Long. 
Washix«ton,  DC  area:  38*481Mr  N.  LaL/ 

76*52'00"  W.  Long. 
Note  to  §  101.123:  The  coordinates  cited  in 
this  sectioD  are  specified  in  terms  of  the 
"North  American  Datum  of  1983  (NAD  83)" 
with  an  accuracy  of  ±30  meters  mth  respect 
to  the  "National  Spadal  Refereitce  System". 

[FR  Doc.  97-26297  Filed  10-24-97;  8:45  am] 
I  cooE  sna-et-M 


Atmosphraic  Administration  (NOAA), 

Commerce. 

ACTION:  Reallocation. 


DEPARTMENT  OF  COMMERCE 

NBDOfMI  UCeSfnC  SIKI  AuiMjipnenc 
Administretion 

S0CFRPwt«79 

lOoolHl  Nol  M1107312-7ltt1-0t;  LO. 
1O1607q 

Ftahwiee  of  the  Ezdusive  Economic 
Zom  Off  Alaska;  flealloctlon  of 
PaelflcCod 

AQBICY:  National  Marine  Fisheries 
Secvice  (NMFS).  National  Oceenic  and 


r:  NMFS  is  reallocating  the 
projected  imused  amount  of  Pacific  cod 
from  trawl  catcher/processors  to  vessels 
using  hook-and-line  or  pot  gear  in  the 
Bering  See  and  Aleutian  Ulan^s 
management  area  (BSAI)  and  is 
reallocating  Pacific  cod  from  vessels 
using  jig  gear  to  vessels  using  hook-and- 
line  or  pot  gear  in  the  BSAI.  These 
actioiis  are  necessary  to  allow  the  1907 
total  allowable  catch  (TAC)  of  Pacific 
ood  to  be  harvested.  They  are  intended 
to  promote  the  goals  and  Directives  of 
the  Fishery  Management  Plan  for  the 
Ckoundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP). 
0ATE8:  Effoctive  1200  hrs,  Alaska  local 
time  (A.l.t)  Octoba  22, 1997. 
FOR  FURTMBI MFORMATKM  OONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPLBCNTARY  MFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  FMP  prepared  by  the 
North  Pacific  Fishery  Management 
Council  imder  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Managemmt  Act 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  pert  679. 

In  accordance  with  §  679.20(cK5),  the 
Pacific  cod  TAC  for  the  BSAI  was 
established  as  270,000  metric  tons  (mt) 
by  the  Final  1997  Harvest  Specifications 
for  (koundfish  for  the  BSAI  (62  FR 
7168,  February  18. 1997).  Of  this 
amount,  5,400  mt  was  allocated  to 
vessels  using  jig  gear,  126,900  mt  to 
vessels  using  trawl  gear,  and  137,700  mt 
to  vessels  using  hook-and-line  or  pot 
geer.  The  amoimt  of  Pacific  ood  TAC 
allocated  to  trawl  gear  veasels  was 
further  allocated  50  percent  to  catcher 
vessels  (63,450  mt)  and  50  percent 
(63,450  mt)  to  catcher/processor  vessels 
pursuant  to  §  679.20(a)(7XiXB). 

Pursuant  to  §  679.20(aX7XiiXA) 
NMFS  made  the  projected  unused 


amoimt  of  Inwl  catcher/processor 
Pacific  cod  (2,000  mt)  avaiUble  to  the 
trawl  catchw  vessel  sector.  The  trawl 
catcher  vessel  portion  was  increased  to 
65.450  mt  (62  FR  51609.  October  2. 
1997). 

The  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  trawl  catcher/ 
processors  will  not  be  able  to  harvest 
10,000  (mt)  of  Pacific  cod  allocated  to 
those  vessels  under  §  679.20(aH7XiXA). 

Therefore,  in  accordance  with 
§679.20(aK7Xii).  NMFS  apportions  the 
projected  unused  amount  10.000  mt  of 
Pacific  cod  from  vessels  using  trawl  gear 
to  vessels  using  hook-and-line  or  pot 
gear. 

The  Regional  Administrator  has 
detennined  that  vessels  using  jig  geer 
will  not  harvest  5,000  mt  of  PKdJBc  cod 
by  the  end  of  the  year.  Therefore,  in 
accordance  with  §679.20(aX7)(iii) 
NMFS  is  reallocating  the  unused 
amoimt  of  5,000  mt  of  Pacific  cod 
allocated  to  vessels  using  jig  geer  to 
vessels  using  hook-and-line  or  pot  gear. 

daasificatkw 

This  action  is  takm  under  50  CFR 
679.20  and  is  exempt  from  OMB  review 
under  E.O.  12866. 

The  Assistant  Administrator  far 
Fisheries,  NOAA,  has  determined, 
imder  section  553(b)(B)  and  (dX3)  of  the 
Administrative  Procedure  Act  and  50 
CFR  679.20(b)(3Kiii)(A),  that  good  cause 
exists  for  waiving  the  opportunity  for 
public  comment  and  the  30-day  dela3red 
effectiveness  period  for  this  action. 
Fisheries  are  currently  taking  place  that 
will  be  supplmnented  by  this 
apporticmment  Delaying  the 
implementation  of  this  action  would  be 
dinuptive  and  costly  to  these  ongoing 
operations. 

16U.S.Cl801a(aa9.    - 


Dated:  October  22. 1997. 
BnsceCMarahead. 

Acting  Director,  Office  of  Sustainable 
Fisharies,  National  Klaiine  Fisheriei  Service. 
(FR  Doc  97-28420  Filed  10-22-97;  2:14  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  nottcee  to  the  pubNc  of  the  proposed 
issuance  of  rules  and  raguMions.  The 
purpose  o(  these  notices  is  to  give  intereeted 
persons  an  opportunity  to  partidpala  in  Itw 
njla  making  prior  to  the  adoption  c4  the  final 


DEPARTMENT  OF  TRANSPORTATION 

Fwisfvl  Aviatioit  Administratton 

UCFRPartae 

[Doctot  No.  9e-NM-1S^Aiq 

RIN2120-AA64 

AifworlMfMM  mracltvw;  Bo«ln« 

AQBICY:  Federal  Aviatloo 
Adminutration,  DOT. 

ACTKM:  Supplemental  notica  of 
piopoeed  nilemaking:  reopening  of 
comiDent  period. 

SUiMAftY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  all  Boeing  Model 
757  series  airplanes,  that  would  have 
required  the  replacement  of  certain 
discrepant  ram  air  turbine  (RAT) 
deployment  actuator  assemblies  that 
were  shipped  impixiperly.  That  proposal 
was  prompted  by  reports  of  certain  RAT 
actuators  that  fiailed  to  deploy  upon 
command  due  to  interference  in  the 
actuator  locking  mechanism  caused  by 
damage  incuned  during  shipping  of  the 
actuators.  This  new  action  revises  the 
proposed  rule  to  require  the  use  of  an 
FAA-approved  maintenance  program  in 
lieu  of  the  use  of  shipping  procedures 
prescribed  in  that  proposal.  Failure  of 
the  RAT  to  deploy,  specifically  during 
a  dual  engine  £ailure,  would  result  in 
loss  of  hydraulic  power  and  would 
adversely  afiisct  the  continued  safis  flight 
and  landing  of  the  airplane. 
DATES:  Comments  must  be  received  by 
November  26, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 
12-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  iiupected  at  this 
location  between  9K)0  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rale  may  be  obtained  from 
Boeing  Commarcial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Ronton,  WasUngton. 
FOR  nmmcR  mrmmatkm  contact: 
Sheila  I.  Mariano,  Aerospace  Engineer, 
Systems  and  Eqidpment  Branch,  ANM- 
130S,  FAA.  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office  (ACO).  1601  Lind  Avenue.  SW.. 
Ren  ton,  Washington:  telephone  (425) 
227-2675:  fax  (425)  227-1181. 

SUPPiaCNTARY  MRMMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
coBsidered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  ecoiwmic, 
enviroimiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nxmiber  96-NM-12-AD."  The 
postcard  will  be  date  stamped  and 
letumed  to  the  commenter. 

AvailaUUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-12-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 


DiacuaaiDn 

A  proposal  to  amend  part  30  of  the 
Fedwal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  757  series  airplanes  was 
published  in  the  Federal  Register  on 
August  6, 1996  (61  FR  40758).  That 
NPRM  would  have  required  the 
replacement  of  certain  discrepant  ram 
air  turbine  (RAT)  deployment  actuator 
assemblies  with  units  that  have  been 
modified  (repaired  and  reidentified)  and 
shipped  in  a  specific  fashion  prior  to 
installation.  It  also  proposed  to  require 
that  any  RAT  installed  on  an  airplane  in 
the  future  must  have  been  modified  and 
shaped  properly  prior  to  installation. 

That  NPRM  was  prompted  by  several 
reports  indicating  that  certain  RAT 
deployment  actuators  failed  to  deploy 
upon  command  due  to  interference  in 
the  actuator  locking  mechanism.  The 
interference  condition  was  caused  by 
damage  that  had  been  incurred  during 
shipping  of  the  actuator  assembly. 

The  actions  specified  by  that  NPRM 
were  intended  to  ensure  that  the  RAT  is 
deployed  when  commanded  to  do  so. 
Failure  of  the  RAT  to  deploy, 
specifically  during  a  dual  engiite  failure, 
would  result  in  loss  of  hydraulic  power, 
which  would  adversely  affect  the 
continued  safa  flight  and  lanHing  of  the 
airplane. 

Explanatim  of  New  Serrioe 
IniiDrmation 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  reviewed  and  approved  two 
new  Arkwin  Industries  service 
bulletins.  (Arkwin  Industries,  Inc.,  is  the 
manufacturer  of  the  subject  RAT 
deployment  actuator  assemblies.)  These 
new  service  bulletins  are  essentially 
identical  to  the  original  issues,  but 
contain  certain  changes  regarding 
warranty,  shipping,  and  price  and 
availability  information.  Arkwin 
Industries  Service  Bulletin  1211233-29- 
21-3.  Revision  3,  dated  February  7, 
1997.  includes  the  warranty  and 
shipping  information  for  the  RAT. 
Arkwin  Industries  Service  Bulletin 
1211233-29-21-4.  Revision  3.  dated 
February  7. 1997,  includes  clarification 
of  price  and  availability  information. 

Consideration  of  Commenta  Received 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  given  due  consideration  to  the 
comments  received  in  response  to  the 
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NPRM.  Certain  of  these  comments  and 
the  information  they  provided  have  led 
the  FAA  to  consider  making  certain 
significant  changes  to  the  proposal. 
These  comments  and  the  changes 
prompted  by  them  are  explained  below: 

Request  to  Require  Revision  of  tihe 
Maintenance  Program 

Several  commenters  request  that  the 
proposal  be  revised  to  allow  operators  to 
change  their  FAA-approved 
maintenance  program  to  incorporate  the 
procedures  specified  in  the  proposal. 
These  commenters  express  concern  over 
the  difficulty  there  will  be  in  attempting 
to  use  standard  recordkeeping 
procedures  to  show  compliance  with 
the  proposed  provisions  that  would 
mandate  the  use  of  a  particular  shipping 
container  and  shipping  sleeve  when 
transporting  the  actuator  assemblies. 
The  commenters  also  suggest  that  the 
personnel  involved  in  shipping  and 
receiving  usually  are  not  familiar  with 
the  stringent  recordkeeping 
requirements  imposed  by  the  AD 
process;  as  a  result,  implementation  of 
the  proposed  rule  could  prove  costly 
and  difficult.  The  commenters  state  that, 
while  the  proposed  rule  attempts  to 
associate  ^pping  requirements  with 
the  task  of  installing  ue  modified  RAT 
on  the  airplane,  in  actuality,  the 
technician  who  signs  the  paperwork  for 
installing  the  RAT  cannot  be  held 
responsible  for  determining  whether  the 
RAT  has  been  shipped  in  the  proper 
container  during  the  various  stages  of 
transport.  Further,  these  commenters 
point  out  that  airworthy  parts  are 
successfully  shipped  every  day  within 
every  operator's  FAA-approved 
maintenance  program,  so  it  is 
unnecessary  to  create  and  maintain  a 
separate  AD  procedure  specifically  for 
sMpping  the  subject  actuator  assembly. 

The  FAA  partially  concurs  with  the 
commenters'  requests.  The  FAA 
acknowledges  that,  through  the 
maintenance  program,  compliance  with 
the  required  actions  can  be  more  easily 
demonstrated.  Therefore,  the  FAA  has 
changed  the  proposed  AD  to  require  that 
operaton  revise  their  FAA-approved 
maintenance  program  to  include  the  use 
of  the  shipping  container  and  shipping 
sleeve  assembly  specified  in  Arkwin 
Industries  Service  Bulletin  1211233-20- 
21-4,  Revision  3.  dated  February  7. 
1997,  whenever  the  deployment 
actuator  of  the  RAT  is  removed  from  the 
airplane.  This  action  is  described  in 
paragraph  (a)  of  this  AD. 

However,  the  FAA  does  not  concur 
that  stringent  recordkeeping 
requirements  will  prove  costly  and 
difficult  The  FAA  contends  that  by 
revising  the  maintenance  program,  the 


operators  may  choose  how  to  track 
profwr  shipment  of  the  RATs.  This  may 
be  demonstrated  through  the  use  of 
shipping  tags,  which  this  FAA  contends 
would  not  cause  an  undue  burden  on 
the  operaton.  In  addition,  the.FAA  does 
not  concm*  with  the  commenter's 
statement  that  the  technician  who  signs 
the  paperwork  for  installing  the  RAT 
caimot  be  held  responsible  for 
determining  whether  proper  shipping 
procedures  were  followed.  The  FAA 
finds  that,  through  the  maintenance 
program,  an  individual  (e.g.,  technician 
or  installer)  may  be  designated  to  ensure 
that  proper  shipping  procedures  were 
used  to  prevent  damage  during 
shipment 

In  addition,  the  FAA  acknowledges 
the  commenter's  statement  that  within 
every  operator's  FAA-approved 
maintenance  program,  airworthy  parts 
can  be  riiipped  successfully,  so  there  is 
no  reason  to  maintain  a  separate  AD 
procedvtre  for  shipping  the  RAT  actuator 
assemblies.  However,  in  this  case,  there 
are  no  FAA  requirements  for  shipping 
RAT  actuators  because  the  FAA  did  not 
foresee  that  the  actiiators  would  be 
susceptible  to  damage  during  shipment 
In  addition,  the  FAA  finds  that  practices 
may  vary  among  operators  when 
shipping  airworthy  parts.  Therefore,  in 
order  to  minimize  the  probability  of 
damage  to  the  actuators,  the  FAA 
concludes  that  the  requirements  for 
shipping  the  actuators  must  be  included 
in  this  AD  and  added  to  the  operator's 
maintenance  program. 

Request  to  Exenqit  Certain  Actuatora 

One  commenter,  a  U.S.  operator, 
requests  that  a  stipulation  be  added  to 
the  proposal  to  "exempt"  those 
actuators  that  have  been  modified  and 
delivered  directly  from  Boeing  to 
operators  as  equipmrat  on  new 
airplanes.  As  an  alternative  to  this 
suggestion,  the  commenter  requests  that 
the  proposal  include  data  from  Boeing 
or  Arkwin  that  indicate  the  serial 
nimibers  of  actuaton  that  meet  the 
specifications  of  Arkwin  Industries 
Service  Bulletin  1211233-29-21M, 
Revision  2,  dated  June  17, 1994.  As 
justification  for  these  requests,  this 
commenter  states  that  the  majority  of  its 
RAT  deployment  actuator  assemblies 
were  received  as  on-aircraft  equipment 
when  the  airplanes  were  delivered  new 
from  Boeing.  All  of  these  on-aircraft 
actuators  have  been  modified,  as 
indicated  by  the  "B"  suffix  on  the  serial 
number;  however,  this  operator  has  no 
way  of  knowing  whether  thes^  specific 
actuators  vrete  shipped  (prior  to 
installation)  in  accordance  with  the 
Arkwin  service  bulletin. 


The  FAA  partially  concurs  with  the 
commenter's  request  Howevw,  in 
res{K>nding  to  this  commenter,  the  FAA 
finds  that  some  clarification.is 
necessary: 

The  commenter's  justification 
suggests  that  modified  actuators  having 
a  "B"  sufBx  in  the  serial  number  should 
be  exempt  because  they  were  delivered 
by  the  mamifacturer  as  equipment  on  s 
new  airplane.  This  justification  assumes 
that  the  manu&cturer  shipped  the 
actuator  properly.  While  this  may  be 
true,  the  FAA  considers  that  the 
identified  problems  will  recur  if  the 
RAT  is  removed  and  shipped  after 
delivery  (i.e.,  as  a  replacement  to 
another  facility).  Therefore,  those 
operators  that  have  received  the 
modified  "B"  RAT  as  delivered  on  the 
airplane  are  "exempt"  only  if  it  can  be 
verified  that  the  RAT  was  not  removed 
or  shipped  after  delivery  of  the  airplane. 

As  fv  as  the  commenter's  request  for 
the  aerial  numbers  of  actuators  that  meet 
the  specifications  of  Arkwin  Industries 
Service  Bulletin  1211233-29-21-4. 
Revision  2.  the  FAA  reiterates  that  all  of 
the  actuators — all  serial  numbers  from 
00001  and  subsequent — are  suspect  if 
they  have  not  been  modified  and/or 
have  not  been  shipped  properly.  The 
FAA  finds  that  the  only  way  to  know  if 
a  modified  actuator  is  not  susceptible  to 
the  failures  (and  thus  "exempt"  from 
the  requirements  of  this  AD)  is  to  know 
that  it  has  been  shipped  properly. 
Besides  reviewing  shipping  records  or 
tags,  the  only  other  way  to  determine 
this  is  to  know  whether  the  actuator  had 
been  removed  bom  an  airplane  and  then 
shipped. 

In  light  of  this  comment,  the  FAA 
finds  that  it  is  appropriate  to  revise  the 
proposal  to  require  that  operators  first 
inspect  the  identification  plate  on  the 
deployment  actuator  of  the  RAT  to 
determine  the  actuator  serial  number. 
Certain  actuators  would  be  required  to 
be  removed  and  replaced  immediately: 
namaly: 

1.  Any  actuator  having  Boeing  part 
number  (P/N)  S271N102-4  (Arkwin  P/N 
1211233-004)  or  Boeing  P/N 
S271N102-5  (Arkwin  P/N  1211233- 
005)  and  a  serial  number  of  00001 
through  00631  inclusive,  with  no  suffix 
letter  "B";  or 

2.  Any  actuator  having  Boeing  P/N 
S271N102-4  (Arkwin  P/N  1211233- 
004)  or  Boeing  P/N  S271N102-5 
(Aiintrin  P/N  1211233-005)  and  a  serial 
number  of  00001  through  00631 
inclusive,  with  a  suffix  letter  "B";  or  a 
serial  number  of  00632  ax  subsequent; 
and  if  that  actuator  had  been  removed 
previously  from  an  airplane  and 
shipped  in  the  extended  position. 
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No  action  would  be  raquiied  if  the 
actuator  has  Boeiiig  P/N  S271N102-4 
(Atkwnn  P/N  121 1233-004)  or  Boeing  P/ 
N  S271N102-5  (Arkwin  P/N  1211233- 
005).  and  has  a  serial  number  of  00001 
through  00631  inclusive,  with  a  sufBx 
letter  "B";  or  has  a  serial  number  of 
00632  or  subsequent;  and  if  it  is 
determined  that  the  actuator  had  not 
been  removed  previously  from  an 
airplane,  or  if  uie  actuator  had  been 
removed  and  shipped  in  accordance 
with  Axkwin  Industries  Service  Bulletin 
1211233-29-21-4.  Revision  2  or 
Revisions. 


loAlWw 
MuuinreHon 

One  operator  leqtiests  that  the 
proposal  be  revised  to  allow  operators  to 
modify  the  actuator  assemblies  in-house 
if  they  have  the  equipment  to 
suoceesiully  modify  and  test  the  unit  in 
a  manner  equivalent  to  that  described  in 
the  referenced  Arkwin  service  bulletin. 
This  commenter  points  out  that  NOTE 
2  of  the  proposal  and  the  Arkwin 
service  bulletins  imply  that  only 
Aikwin  can  successfully  accomplish 
this  modification;  however,  the 
OHnmenter  in«int«iii«  that  this  is  not  the 
case.  Further,  the  commenter  states  diet, 
if  the  unit  is  modified  in-house,  the 
safety  concerns  related  to  the  problems 
of  transporting  of  the  units  between 
Aikwin  and  its  customers  would  be 
minimized. 

Tlie  FAA  concurs.  The  FAA 
acknowledges  that  Aikwin  is  not  the 
only  supplier  that  can  modify  and  test 
the  units.  The  proposal  has  been  revised 
to  indicate  that  the  modification  may  be 
accomplished  by  Arkwin  or  any  othar 
FAA-approvod  fecility. 


■eqaasls  to  PanBlt  a  Fnwtinnal  Tart 
(My 

Several  commenters  request  that  the 
proposal  be  revised  to  permit  oi>aators 
to  perform  only  a  functional  test  to 
verify  deployment  of  the  RAT  in  those 
cases  where  the  RAT  has  not  been 
removed.  lewurLed.  or  subsequently 
shipped.  These  commenters  state  that 
they  have  been  performing  an  on-wing 
functional  check  of  the  RAT  at  every 
scheduled  "C  check,  and  have  found 
no  RAT  that  has  failed  to  deploy.  These 
ccunmenters  consider  this  type  of 
functional  test  to  be  sufficient  to  verify 
proper  operation  of  the  RAT. 

Ine  FAA  does  not  concur.  The  FAA 
does  not  consider  that  a  fimctional  test 
is  sufficient  to  detect  the  type  of  latent 
Csilures  caused  by  the  damaqged  lock 
rods,  pins,  etc.  Although  failures  have 
been  discovered  during  functional 
testing  of  airplanes  in  production,  there 
have  been  at  least  two  in-service 


fiailuras.  which  were  not  detected  prior 
to  delivery  of  the  airplane.  These 
problems  were  related  to  damage  that 
was  incurred  during  the  shipping  of  the 
RAT  to  the  aircraft  manufecturer  prior 
to  delivery.  The  FAA  has  identified  the 
RAT'S  that  were  not  shipped  correctly 
as  those  with  serial  numbers  00001 
through  00631  inclusive:  these  actuators 
must  be  inspected.  Those  RATs  with 
serial  numbeis  00632  and  subsequent 
that  were  delivered  on  the  airplane  must 
also  be  inspected  if  they  have  been 
removed  or  shipped  af^  delivery  of  the 
airplane. 

SaqaeatB  To  Ezlaad  r4mpliaace  nme 

Several  commenters  request  that  the 
compliance  time  for  replmnng 
discrepant  RAT  deployment  actuators 
be  extended  beyond  the  proposed  30 
months.  These  commenters  axe 
concerned  that  an  ample  number  of 
replacement  actuators  would  not  be 
available  for  the  afiscted  QeeL  One 
commenter  states  that  Arkwin  has 
committed  to  a  turnannmd  time  of  30 
days  for  modifying  the  actuators; 
however,  this  commenter.  a  U.S. 
operator,  indicates  that  if  it  were 
required  to  replace  all  31  of  the 
actuators  in  its  fleet,  neither  it  nor 
Aikwin  could  meet  the  30-month 
compliance  deadline.  Another 
commenter  points  out  that  if  all  of  the 
631  (non-modified)  actuators  needed  to 
be  replaced.  Aikwin  would  have  to 
process  21  units  per  month  diiring  the 
30-month  compliance  time:  however, 
the  commenter  states  that 
representatives  from  Arkwin  indicated 
that  they  "could  not  handle  21  units  per 
month." 

The  FAA  does  not  concur.  The  30- 
month  compliance  time  was  determined 
after  discussions  with  both  Boeing  and 
Aikwin.  That  compliance  period  takes 
into  consideration  not  only  the  safety 
impUcatioiis.  but  the  availabilify  of 
necessary  parts  to  retrofit  the  U.S.  fleet 
and  the  practical  aspect  of  performing 
the  required  actions  during  an  interval 
of  regularly  scheduled  maintenance. 
The  FAA  has  received  no  indication 
from  Arkwin  that  an  ample  number  of 
parts  would  not  be  available  within  the 
compliance  time.  In  additon,  as 
discussed  prev  ously,  Arkwrin  is  not  the 
only  suppUer  that  can  modify  and  test 
the  units.  In  light  of  this,  the  FAA  finds 
no  terhniral  reeson  for  revinng  the  30- 
month  compliance  time. 

for  Redesign  of  tin  Actnatar  a* 
Action 


One  commenter  raises  concerns  about 
the  design  of  the  afiisctBd  actuators, 
which  apparently  makes  them 
particularly  susceptible  to  the  addressed 


proUems.  This  commenter  states  that 
Boeing  has  agreed  with  the  validify  of 
this  concon  and  has  taken  an  action 
item  to  review  the  design  of  the  entire 
actuator.  This  commenter  requests  that 
the  proposal  be  revised  to  mandate 
repetitive  deployment  checks,  until  an 
improved  actuator  design  is  developed 
and  a  relevant  service  bulletin  is  issued. 
The  commenter  maintaina  that,  until  a 
modification  solution  is  developed, 
deployment  checks  will  oCbr  an 
equivalent  level  of  safety. 

TTie  FAA  does  not  conc\ir.  While  a 
design  solution  would  be  ideal,  to  date 
there  has  been  no  new  design  of  the 
actuator  developed.  Further,  the  FAA 
finds  that  deployment  checks  alone 
would  not  adequately  address  the 
unsafe  condition  that  prompted  this  AD 
action.  Deployment  checks  will  not 
detect  damage  to  the  lock  rods,  pins, 
etc.  that  could  eventually  prevent 
deployment  of  the  RAT.  The  feiluie 
condition  is  not  dynamic:  it  is  gradual, 
and  the  deployment  checks  would  not 
detect  the  degradation  of  the  pins  and 
rods  imtil  an  actual  feilure  occurred. 
The  intent  of  this  proposed  AD  is  to 
detect  and  correct  the  feilure  conditions 
before  the  RAT  actuator  system  is 
needed  during  flight 

Keqnerts  To  WiOdraw  Propoaal 

Several  commenters  suggest  that  the 
issuance  of  the  proposed  AD  is  not 
warranted.  Two  commenters  consider 
that  the  proposed  requirements  for 
using  special  shipping  procedures  are 
inappropriate  for  an  AD.  One 
commenter  considers  that  its  routine 
maintenance  program  of  inspection  and 
operational  checks  of  the  actuators  at 
regular  intervals  is  adequate  for 
detecting  and  correcting  the  problems 
addressed  by  the  proposed  AD.  Another 
cfHnmenter  considers  that  no  safety 
problem  exists,  because  the  feilure  of 
the  RAT  actuator  to  deploy  was 
reviewed  in  accordance  with  §  25.1309 
of  the  Federal  Aviation  Regulations  (14 
CFR  25.1309)  and  was  demonstrated  to 
be  an  extremely  improbable  event. 

The  FAA  inrars  from  these  statements 
that  the  commenters  request  that  the 
proposal  be  withdrawn.  The  FAA  does 
not  concur,  nor  does  the  FAA  concur 
with  the  statement  that  use  of  an  AD  to 
address  the  problem  is  inappropriate. 
Accnding  to  section  39.1  of  the  Federal 
Aviation  Regulations  (14  CFR  39.1),  the 
issuance  of  an  AD  is  based  on  the 
finding  that  an  unsafe  condition  exists 
or  is  likely  to  develop  in  aircraft  of  a 
particular  type  design.  R^ardless  of  the 
cause  or  the  source  of  an  unsafe 
condition,  the  FAA  has  the  authority  to 
issue  an  AD  when  it  is  found  that  an 
unsafe  condition  is  likefy  to  exist  or 
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develop  on  other  products  of  the  same 


ler,  it  is  within  the  FAA's 
authority  to  issue  AD's  to  lequiie 
actions  to  address  unsafe  conditions 
that  are  not  otherwise  being  addressed 
(or  addressed  adeqiiately)  by  normal 
maintenance  procedures.  The  FAA  may 
address  such  unsafe  conditions  by 
requiring  specific  steps  to  be  taken  m  by 
requiring  revisions  to  maintenance 
programs  as  a  condition  under  which 
airplanes  may  continue  to  be  operated. 
WUle  the  subject  of  this  AD  relates  to 
a  problem  with  the  RAT  actuator 
identified  during  regular  maintenance 
procedures,  the  FAA  points  out  that 
reports  of  this  problem  came  from 
several  different  operators.  From  the 
data  garnered  from  these  reports,  the 
FAA  has  identified  the  existence  of  an 
unsafe  condition.  As  a  result,  the  FAA 
is  proposing  to  issue  this  AD  to  address 
the  unsafe  condition. 

Since  the  root  of  the  unsafe  condition 
relates  to  damage  incurred  during  the 
currait  shipping  process,  the  FAA  has 
detomined  that  a  requirement  to  add 
the  use  of  the  shipping  container  and 
sleeve  in  accordance  with  the 
maintenance  propam  is  appropriate. 

Raqmet  To  Claiify  Part  Nmnbers  and 
Serial  Nmdban  of  Afbded  Actnatote 

One  r-ommwiitwr  requests  that  the 
proposal  be  revised  to  specify  the 
correct  Boeing  part  niunber  of  one  of  the 
affected  RAT  deployment  actuators. 
This  commenter  paints  out  that  the 
actuator  identified  as  "Boeing  part 
number  1211233-4"  should  be  "Boeing 
part  ntunber  S271N102-4."  This  same 
commenter  notes  that  the  applicability 
statement  of  the  proposed  rule  included 
the  serial  numbers  for  the  actuatois 
having  part  number  S271N102-5.  but  it 
did  not  include  the  serial  numbats  £ar 
the  other  afifected  actuator. 

The  FAA  concurs  that  some 
clarification  is  necessary  on  both  points 
brought  up  by  the  commenter 

First,  the  FAA  acknowledges  that  the 
ccmect  Boeing  part  number  of  <Hie  of  the 
affected  actuators  is  "S271N102-4."  and 
has  corrected  this  number  in  the 
supplemental  NPRM. 

Second,  the  serial  numbers  listed  in 
the  applicabilify  statemoit  of  the 
proposal  as  "00001  and  subsequent" 
^ply  to  both  of  the  affected  actuators 
(part  numbeis  S271N102-4  and 
S271N102-5).  The  applicabilify 
statement  of  this  supplemental  NPRM 
has  been  revised  to  clarify  this. 


correct  nnmbar  of  the  Arinrin  Industries 
service  bulletin  as  "1211233-2»-21-3." 
This  commenter  points  out  that  several 
lefiBrences  to  this  service  bulletin  in  the 
proposal  indicated  its  number  as 
"1211233-19-21-3." 

The  FAA  acknowledges  that  because 
of  a  tjrpographical  error  of  the  service 
bulletin  number  in  the  service  bulletin, 
the  number  was  inconectly  shown  in 
several  places  in  the  proposal.  This 
infimnation  has  been  corrected  in  this 
supplemental  NPRM. 


To 


CostfaqiM:! 


One  commenter  requests  that  the  cost 
impact  infonnation  be  expanded  to 
include  the  costs  incuiied  if  the  RAT 
actuates  is  shipped  to  Arkwin  to  be 
fixed.  The  commenter  points  out  that 
the  information  presented  in  the 
preamble  to  the  proposal  appears  to 
analyre  the  costs  only  for  diose  cases 
where  an  operator  itself  fixes  the 
actuator.  TUs  commenter  asserts  diat,  if 
theactuators  are  returned  to  Arkwin  for 
modification,  the  airplane  will  need  to 
have  a  replacement  RAT  actuator 
installed  in  the  interim;  this  wiU 
increase  the  costs  associated  with  the 
AD. 

The  FAA  concurs  that  the  cost 
information  could  be  expanded  to 
include  othw  scenarios.  Arinvin 
Industries  has  advised  the  FAA  diat  the 
cost  for  returning  the  actuator  to  them 
fca  retrofit  would  be  approximately 
$22.33  per  actuator.  The  FAA  has  added 
this  information  to  the  cost  impact 
information,  below. 


woik  hours  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  replacan«it  parts  would  cost 
approximately  $4,832  per  aiiplane.  (If 
tibe  unit  is  under  wairanfy,  the  required 
parts  would  be  provided  by  the  actuator 
manufacturer  at  no  cost  to  the  opoator. 
If  the  actuator  is  returned  to  the  vendor 
for  modification,  the  diaigs  vrould  be 
appnudmately  $22.33  per  actuator.) 
Based  on  these  figures,  the  cost  impact 
of  this  pn^posed  requirement  on  U.S. 
operators  is  estimated  to  be  between 
$240  and  $5,072  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  ^  assumptions  that 
no  operator  has  yet  accomplished  any  ctf 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  vrould 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  However,  the 
FAA  has  been  advised  that  the  proposed 
requirement  to  replace  the  RAT 
deployment  actuator  [paragraph  (b)]  has 
been  accomplished  previously  on 
appnudmately  13  airplanes  of  US. 
registry.  Therefore,  the  foture  cost 
impact  of  this  proposed  AD  on  U.S. 
operators  is  reduced  by  approximatdy 
$65,936. 


Kaqnast  To  Clarify 


BolletiB 


One  commmiter  requests  that  the 
proposal  be  revised  to  specify  the 


Since  certain  of  the  changes  discussed 
previously  expand  the  scope  of  the 
originally  proposed  rule,  the  FAA  has 
determined  that  it  is  necessaiy  to  reopen 
the  comment  period  to  provide 
additional  oppmtunify  for  public 
comment 

There  are  approximately  631  Boeing 
Modd  757  series  airplanes  of  the 
affected  design  in  the  worldwnde  fleet 
The  FAA  estimates  that  389  airplanes  of 
U.S.  registry  would  be  affertwd  by  this 
AD. 

The  proposed  revision  to  the  FAA- 
approved  maintenance  program  would 
talu  ai^iroximately  2  wt»k  hours  per 
operatOT  to  accomplish,  at  an  average 
Mmr  rate  of  $60  per  worii:  hour.  Baaed 
on  these  figures,  the  cost  impact  of  this 
proposed  requirement  on  U.S.  operators 
is  estimated  to  be  $120  pa  operator. 

The  proposed  inspection  and 
nplacement  of  the  RAT  deployment 
actuator  would  take  approximately  4 


The  regulations  proposed  herein 
would  not  have  si^istantial  direct  effects 
on  the  States,  cm  the  relationship 
between  the  national  govonment  and 
the  States,  or  on  the  distribution  of 
povrer  and  responsibilities  among  the 
various  levels  of  government  Tberafcie, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  acti(m" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
undn  the  criteria  of  the  Regulatory 
Flexibilify  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the  ' 
location  provided  imder  the  caption 
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Accordingly,  pursuant  to  the 
authority  dalegi^ed  to  me  by  the 
AdminiatntcH'.  the  Federal  Aviatkoi 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  SO-AJRWORTHMESS 


1.  The  anthwity  citation  far  part  39 
continues  to  read  as  follows: 

4«  U^C  106(g),  40113, 44701. 


|3«L13    [i 

2.  Section  39.13  is  amended  by 
adding  the  fallowing  new  airworthiness 
directive: 

Amandmnt 39-  .DodoBtW-NM- 


12-AD. 

AppticabiUty:  Mod«l  757  aariM  •iq>lsiMa; 
oquippad  with  nm  air  tuifatne  (RAT) 
deploymeot  actnaton  having  Boeiiig  part 
uiiBbar  (P/N)  S271N102-4  (Arkwin  P/N 
1211233-004)  or  Boaing  P/N  S271N102-5 
(Aikwrin  P/N  1211233-005).  and  iMviog  a 
sadal  numbar  of  OOOOl  and  aufasaquant; 
cartificatad  in  any  catagory. 

Nala  1:  This  AO  applioa  to  aach  aiq>lane 
id<intifiiiH  in  tba  praoadii^  afqiUcafaillty 
provisian.  ragardlaas  of  wfaather  it  has  been 
otharwiae  mndiffaid.  altared.  or  repairad  in 
the  area  (ubiact  to  the  requiioments  of  tfaia 
AD.  For  aiiptanas  tliat  h«ra  bean  oiodifiad. 
ateeted.  or  lepaired  to  that  the  padbfsiance 
of  tha  nquiramants  of  tliis  AO  is  affactad,  the 
ownet/oparaiar  must  raqoeat  appcovml  for  an 
ahwJTialiva  method  "^ '""'^^^mr*  in 
annofrtanre  with  paiagnfib  (d)  of  this  AD. 
The  teqaeat  should  iadnde  an  aainHiiimit  of 
the  affect  of  tlie  modification,  alteratiam.  or 
repair  on  the  unsafe  condition  addreased  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
bean  eH»inatwd.  tlw  request  should  include 
ipsdflcpnpoeed  actions  to  addreaa  it. 

Compbaaca:  Required  as  '•HM'slrd.  iinlnai 
ancomplished  pgevioosly. 

To  prevent  tlw  fiulure  of  the  actuatocs  used 
to  deploy  the  ram  air  turUne  (RAT), 
accranplish  tl>e  following: 

(a)  Within  120  days  after  the 

of  this  AD.  nvisa  the  FAA-approvad 
■siatHance  propam  to  require  verificetioD 
that  the  shipping  oontainar  and  shipping 
sleeve  aaaanhty.  aa  aperified  in  Aifcwin 
hidastriaa  Service  Bulletin  1211233-29-21- 
4.  Kavisian  3.  dated  Fefacuary  7. 1997,  was 
oaed  in  shipping  the  actuator  to  a  location 
whan  it  ia  to  be  installad. 

Nale  2:  Once  the  maistanance  pragnmhas 
been  revised  to  include  the  procedurea 
specified  in  thia  paragraph,  opentors  are  not 
required  to  snheequautly  record 
erromplishTniint  each  time  that  an  actimlar  is 
shipped. 

(b)  Within  30  months  after  the  ^bctive 
dele  of  this  AD,  inspect  tlie  identification 
pialaontha  deployment  actuator  of  the  RAT 
to  rlatBiiiiiiia  the  artuator  serial  numfaars.  in 
accordance  with  Arkwin  Induslriea  Service 
Bulletin  121123»-29-21-3,  Revision  2.  *i^^ 


lima  17. 1994.  or  Revision  3,  dated  Fafaniary 
7, 1997. 

(1)  If  the  actuator  beers  Boeing  pert  nnmt»i— 
(P/N)  S271N102-4  {Aikwin  P/N  1211233- 
004)  or  Boeing  P/N  S271N102-5  (Aikwin  P/ 
N  1211233-006).  and  has  a  serial  nundier  of 
00001  thrr^i^  00S31  inchiaive  (with  no  "B" 
sufBx):  Prior  to  {urtiiar  flight,  ramove  the 
RAT  deployment  actuator  and  repair  or 
replace  it.  in  aocosdanoa  widi  the  Aiirarin 
Induatriaa  aarvioa  boUetins  previously 
reiBrenced  in  paragraph  (b)  of  this  AD  or  in 
accordance  with  a  method  approved  by  the 
Mansfsr.  Seattle  .Mrcraft  Certification  OfBce 
(ACXl),  FAA,  Transport  Airplane  Directorate. 

Wela  3;  Aikwin  Induatriaa  Seivice  BuBetia 
1211233-29-21-3.  Revision  2.  dated  )une  17. 
1994.  or  Revision  3,  dated  February  7. 1997. 
recommends  that  the  actuator  unit  be 
returned  to  Aikwin  Industries  for 
modification,  since  specialized  equipment  is 
needed  to  perform  tlM  rvurork  of  the  unit 
However,  any  FAA-approved  facility  may 
modify  the  unit,  provided  that  it  has  the 
appropriate  equipment  to  successfully 
modify  and  teat  the  unit  in  accordance  with 
a  method  approved  by  the  Manager.  *»iieHVi 
AGO,  or  in  anrordanre  with  the  Aikwin 
Induatriea  mrvirt  tailUHn.  fJM^m^  {n 
paragraph  (b)  of  thia  AD. 

(2)  Priw  to  further  flight,  remove  the  RAT 
deplojrment  actuator  and  repair  or  replace  it, 
in  accordance  with  Aikwin  Industries 
Service  Bulletin  1211233-29-21-3.  Reviaion 
2,  dated  June  17. 1994.  or  Reviaion  3.  dated 
February  7, 1997.  if  the  actuatoc 

(i)  Has  Boeing  P/N  S271N102-4  (Aikwin  P/ 
N  1211233-004)  or  Boeii«  P/N  S271N102-5 
(Arkwin  P/N  1211233-005):  and 

(ii)  Has  a  serial  number  of  00001  thni^ 
00S31  inclusive,  with  a  suffix  letter  "B;"  or 
has  a  aerial  number  of  00632  or  aufaeequent; 
and 

(iii)  Has  been  removed  previooaly  bom  an 
airplane  and  shipped  in  the  «r««—yffff| 
position  and  not  in  acynrdance  with  Aikwin 
Industriea  Service  Bulletin  1211233-29-21- 
4.  Rvriaion  2,  dated  June  17, 19M.  or 
Reviaion  3.  dated  February  7, 1997. 

Nala  4:  Shipping  records  or  tags  may  ba 
reviewed  to  «*"«»"  "'tw  wliethar  the  actuator 
was  shipped  in  accordanoe  with  Arinrin 
Industries  Service  Bulletin  1211233-29-21- 
4,  Revision  2  or  Revision  3. 

Nets  9:  Aikwin  Industries  Service  Bulletin 
1211233-29-21-4.  Revision  2  or  Revision  3, 
provide  proceduree  for  propw  identification 
of  the  necessaiy  reosable  shipping  mntainar 
and  shipping  sleeve  assembly  that  is  to  be 
used  when  transporting  or  «hippi»ig  the  RAT 
depk^PBant  actuator  aaaamfaly.  Uae  of  this 
I  will  prevent  liMmm^  to 
r  daring  shipping. 
(3)  No  finthar  action  is  required  by 
panpaph  (b)  of  this  AO,  if  the  actuator 

(i)  Has  Boaing  P/N  S271Nl02-(  (Aikwin  P/ 
N  1211233-004)  ar  Boeii«  P/N  S27lNl0a-5 
(Aikwin  P/N  1211233-005);  and 

(ii)  Has  a  aerial  number  of  00001  throi^ 
00631  inclusive,  with  a  suffix  letter  "B:"  or 
hes  a  serial  number  of  00632  or  iiihsnui—l. 
and 

(iii)  Has  not  been  leniuieJ  previooaly  from 
aa  airplane,  or  has  hsan  rsBoived  and 
shipped  in  the  axlanded  poaitioa.  to 


anmrdanoa  with  Aikwin  todashies  Sarvtea 
Bnllstin  1211233-29-21-4.  Revision  2.  dated 
June  17, 1994,  or  Revision  3.  dated  February 
7.1997. 

(c)  As  of  M  months  after  the  effective  data 
of  this  AO.  no  paraon  shall  iiMtail  on  ai^ 
airplane  a  RAT  depIo3rment  actuMor 
asamnhly.  having  Bo^ng  P/N  S271N102-4 
(Arkwin  P/N  1211233-004)  or  Boeii«  P/N 
S271N102-5  (Aricwin  P/N  1211233-005).  and 
having  aerial  number  00001  and  sufaeequant: 
nwlaas  the  conditions,  ae  specified  in  both 
patapsphs  (cMD  and  (cX2)  of  this  AD  ^>ply: 

(1)  The  actuator  assembly  has  been 
modified  (r^iaired  and  reidentified)  in 
accordanoe  with  Arkwin  Industriea  Service 
Bulletin  1211233-29-21-3.  Revision  2,  dated 
June  17. 1994.  or  Revision  3.  dated  Fefaruaiy 
7. 1997;  or  the  actuator  is  replaced  with  a 
new  arttiator  horn  Aikwin  Industries,  bK.: 
and 

(2)  Prior  to  installation,  the  actuator  wae 
shipped  (Le.,  to  the  place  where  in«t^jl4Hon 
is  accompliahed)  in  accordance  mth  Aikwin 
Industries  Service  Bulletin  1211233-29-21- 
4,  Revision  2.  deted  June  17. 1994,  or 
Revision  3.  dated  February  7. 1997. 

(d)  An  altamative  method  of  compliaiKa  or 
adfustment  of  the  compliance  time  that 
providea  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Mauser,  Seattle 
AGO.  Operators  shall  submit  their  requeeta 
through  an  appropriate  FAA  Principel 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  MaoMer. 
Seattle  AGO. 

Note  ■:  Information  concerning  tlie 
existence  of  approved  alternative  "»«**KMlt  of 
compbanoe  with  this  AD.  if  any,  may  be 
nhtained  from  the  Seattle  ACX). 

(e)  Special  flight  permits  may  be  issued  in 
eooordanoe  with  sections  21.197  and  21.199 
of  the  FedenI  Aviation  Regulations  (14  CFK 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

bsoad  in  Renton.  Waalringlon.  on  October 
20,1997. 

nsfrallM  reilaiBii. 
Acting  Uanagar,  Tnmspoit  Airpkuw 
Directorate.  Aircraft  Catificabon  Sarriee. 
(FR  Doc  97-28318  niad  10-24-97;  8:45  am) 
crvc  4aia-«s-u 


ENVIRONMENTAL  PROTECTKM 
AGENCY 

40CFRPvt52 

(NH-^57b;  FRL-SMt-H 

Apptwl  and  Pmmiilgilon  of 


:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  propoaed  mlenaking. 


Hie  EPA  is  proposing  action 
on  State  hnplementation  Plan  (SIP) 
reviaions  submitted  by  the  St^e  of  New 
Hampahire.  The  EPA  is  piopoaing 
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approval  of  New  Hampshire's  1990  bese 
year  ozone  emission  inventories,  15 
Percent  Rate  of  Progress  (ROP)  and 
Contingency  plans,  and  establishment  of 
a  Photochemical  Assessment 
Monitoring  Stations  (PAMS)  network,  as 
revisions  to  the  New  Hampshire  SIP  for 
ozone.  The  inventory  was  submitted  by 
the  State  of  New  Hampshire  to  satisfy  a 
CAA  requirement  that  those  States 
containing  ozone  nooattainment  areas 
classified  as  marginal  to  extreme  submit 
inventories  of  actual  ozone  season 
emissions  from  all  sources  in 
accordance  with  EPA  gtiidance.  The 
15%  ROP  and  contingency  plans  were 
submitted  to  satisfy  CAA  provisions  that 
require  ozone  nonattainment  areas 
classified  as  moderate  and  above  to 
devise  plans  to  reduce  VCXI  emissions 
by  1996  when  compared  to  a  1990 
baseline.  The  PAMS  SIP  revision  was 
submitted  to  provide  for  the 
establishment  and  maintenance  of  an 
enhanced  ambient  air  quality 
monitoring  network  by  November  15. 
1993. 

In  the  final  rules  section  of  today's 
Federal  Rs^iater,  the  EPA  is  approving 
the  New  Hampshire  1990  base  year 
emission  inventoti^  and  PAMS 
networiiL  as  revisions  to  the  New 
Hampshire  SIP  as  a  direct  final  rule 
without  prior  proposal,  because  the 
Agency  views  these  as  noncontroversial 
revision  amendments  and  anticipates  no 
adverse  ccunments.  A  detailed  rationale 
for  each  approval  is  set  forth  in  the 
direct  final  rule.  The  EPA  is  not 
publishing  a  direct  final  rule  for  the 
New  Hampshire  15  percent  ROP  and 
contingency  plans.  If  no  adverse 
conunents  are  received  on  this  direct 
final  rule,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  for  these  revisions.  If  EPA 
receives  any  material  adverse 
conunents.  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a : 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  ncrt 
institute  a  second  comment  period  on 
this  document  Any  parties  interested  in 
ccunmenting  on  this  document  should 
do  so  at  this  time. 
DATES:  Public  comments  on  this 
document  are  requested  and  will  be 
considered  before  taking  final  action  on 
this  SIP  revisicui.  Comments  on  this 
proposed  action  must  be  post  marked  by 
Novranber  26. 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Susan 
Studlien,  Eteputy  Director,  Office  of 
Ecosystem  Protection,  Environmental 
Protection  Agency,  Region  1.  JFK 
Federal  Building.  Boston. 


Massachusetts,  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  EPA 
Region  I  office,  and  at  the  New 
Hampshire  Department  of 
Enviroiunental  Services,  Air  Resources 
Division,  64  North  Main  Street,  Caller 
Box  2033.  Concord,  NH  03302-2033. 
Persons  interested  in  examining  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
FOR  FURTHBI  MFORMAT10N  COKTACT. 
Robot  F.  McConnell.  Air  Quality 
Planning  Unit,  EPA  Region  I.  JFK 
Federal  Building,  Boston, 
Massachusetts,  02203;  telephtMie  (617) 
565-9266. 

SUPPLBBfTARY  MFONMATION:  For 
supplementary  information  regarding 
the  New  Hampshire  1990  base  year 
emission  inventories  or  establishment  of 
a  PAMS  network,  see  the  infcxmation 
provided  in  the  direct  final  action  of  the 
same  titie  which  is  located  in  the  rules 
section  of  today's  Feder^  Ragieter. 

This  notice  is  divided  into  the 
fallowing  four  parts: 

L  Background 

n.  Analysis  of  State  Submissicm 

QL  Proposed  Action 

IV.  Adininistratrve  Requirements 

I.  Backgroand 

Section  182(b)(1)  of  the  CAA  as 
amended  in  1990  requires  ozone 
nonattaiiunent  areas  with  classifications 
of  modoate  and  above  to  develop  plans 
to  reduoe  area-wide  anthropogenic  VOC 
emissions  by  15  percent  from  a  1990 
baseline.  The  plans  were  to  be 
submitted  by  November  15, 1993  and 
the  reductions  were  required  to  be 
achieved  within  6  years  of  enactm«it  or 
November  15, 1996.  The  Clean  Air  Act 
also  sets  limitations  on  the^swiitability 
of  certain  types  of  reductions. 
Specifically,  States  cannot  take  credit 
far  reductions  achieved  by  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)  measures  (new  car  emissions 
standards)  promulgated  prior  to  1990  or 
for  reductions  resulting  from 
requirements  to  lower  the  Reid  Vapor 
Pressure  (RVP)  of  gasoline  promulgated 
prior  to  1990.  Furthermore,  the  CAA 
does  not  allow  credit  for  conections  to 
besic  Vehicle  Inspection  and 
Maintenance  Programs  (I/M)  or 
corrections  to  Reasonably  Available 
Control  Technology  (RACT)  rules  as 
these  programs  were  required  prior  to 
1990. 

In  addition,  section  172(cK9)  and 
182(c)(9)  of  the  CAA  requires  that 
contingency  measures  bis  included  in 
the  plan  revision  to  be  implemented  if 


an  area  misses  an  ozone  SIP  milestone, 
or  fails  to  attain  the  standard  by  the  data 
required  by  the  CAA. 

There  are  two  seriotis  ozone 
nonattainment  areas  in  New  Hampshire, 
and  therefore  the  State  is  subject  to  the 
15  Percent  ROP  requirements.  The  two 
areas  are  the  Poitsmouth-Dover- 
Rochester  aree,  wdiich  includes  all  of 
Strafford  Coimty  and  portions  of 
Rnrlringhain  County,  and  die  New 
Hampshire  portion  of  the  Bosttm- 
Lawrence- Worcester  area  which 
includes  portions  of  Hillsborough  and 
Rockingham  Counties.  New  Hampdiire 
did  not  enter  into  an  agreonent  with 
Massachusetts  to  do  a  midti-state  15 
percent  and  contingency  plan,  and 
therefore  submitted  a  plan  to  reduce 
emissions  only  in  the  New  Hampshire 
portion  of  this  area.  EPA  is  taking  action 
today  only  on  the  New  Hampshire 
portion  of  the  Boston-Lawience- 
Worcester  15  percent  plan. 

New  Hampshire  submitted  a  15% 
ROP  plan  for  these  two  areas  to  the  EPA 
on  Felvuary  3. 1994,  and  revisions  to 
the  plan  on  May  16, 1994  and  August 
29, 1996.  The  state's  submittal 
contained  adopted  rules  for  all  of  the 
VOC  control  measures  identified  within 
the  plan. 

n.  Analysis  of  State  Submiaeioa 

The  EPA  has  analyzed  New 
Hampshire's  submittal  and  believes  that 
the  proposed  15  Percent  ROP  and 
Contingency  plans  can  be  approved 
because  they  will  strengthen  the  SIP  by 
achieving  reductions  in  VOC  emissions, 
and  because  the  State  has  correctiy 
calculated  its  emission  reduction 
obligations  brought  about  by  these 
requirements  in  accordance  with  the 
EPA's  guidance.  For  a  complete 
discussion  of  EPA's  analysis  of  the  New 
Hampshire  15  Percent  ROP  plan  and 
Contingency  Plan,  please  refer  to  the 
Technical  Support  Document  for  this 
action.  A  summary  of  the  EPA's  findings 
follows. 

Emission  Inventory 

The  base  from  which  States  determine 
the  reqtured  reductions  in  the  15 
Percent  ROP  and  Contingency  plans  is 
the  1990  emission  inventory.  The  EPA 
is  ^proving  the  New  Hampshire  1990 
emission  inventories  in  a  direct  fijial 
action  included  in  the  Rules  section  of 
today's  Federal  Kagialar.  The  emission 
estimates  used  within  the  15  Percmt 
ROP  calculations  match  those  found  in 
the  State's  1990  base  year  emission 
invent(mes. 

Calculation  of  Targei  Level  Emissions 

New  Hampshire  subtracted  the  non- 
creditable  reductions  from  the  FMVCP 
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from  the  1990  inventory.  No  adjustment 
to  the  inventoiy  to  account  for  the  RVP 
of  gasoline  sold  in  the  state  in  1990  was 
necessary.  The  modification  to  subtract 
non-creditable  reductions  from  the 
FMVCP  results  in  the  1990  adjusted 
inventory.  The  total  emission  reduction 
required  to  meet  the  15  Percent  ROP 
Plan  requirements  equals  the  sum  of  the 
following  items:  15  percent  of  the 
adjusted  inventory,  reductions  that 
occiir  frtim  noncreditable  programs  such 
as  the  FMVCP  program,  reductions 
needed  to  offset  any  growth  in 
emissions  that  takes  place  between  1990 
and  1996,  and  reductions  that  result 
from  corrections  to  the  I/M  or  VCXD 
RACT  rules.  Table  1  sununarizes  these 
calculations  for  the  two  serious  ozone 
Donattainment  areas  in  New  Hampshire. 

Table  1.— Calculation  of  Required 
Reouctkxs  (Tons/Summer  Day) 


1900  Anltwopogenc 
Emission  Inventory 

1960  Adiustad  Inventory 

15%  o(  AdKJSted  Inven- 
tory   

Non-creditable  Raduo- 


1996  Targel  _ 

1996'  Preiected.  Un- 

oontroled  Etnisaions 
Raquirad  Reduction  2  ... 


Boa- 

La«v- 
Wor 


56.9 
48.0 

72 

7.9 
40.8 

52.7 
11.9 


*  1996  emiiiions  tor  orvfoad  mobile  sources 
were  calculaled  using  an  emission  tector  that 
reflected  the  level  of  control  achieved  by  ttie 
FMVCP  in  1996. 

'Required  Reductions  obtained  by  subtract- 
ing1W6  target  Irom  itia  1996  projected  un- 
oontreled  invaraory. 

Measures  Achieving  the  Projected 
Reductions 

New  Hampshire  has  provided  a  plan 
to  achieve  the  emissions  reductions 
required  for  the  Portsmouth-Dover- 
Rochester  nonattainment  area  and  the 
New  Hampshire  portion  of  the  Bostoi^ 
Lawrence- Worcester  nonattaiimient 
area.  The  EPA  agrees  with  the  emission 
reductions  projected  in  the  State 
submittals  from  the  control  measures 
identified  within  these  plans.  The 
following  is  a  description  of  each 
control  measure  New  Hampshire  used 
to  achieve  emission  reduction  credit 
within  its  15%  ROP  plans. 

A.  Point  Source  Emission  Reductions 

RACT  Controls.  New  Ifampshire 
projects  that  a  2.1  tons  per  simuner  day 
(tpsd)  emission  reduction  will  occur 
within  the  Por-Dov-Roc  area,  and  a  2.6 
tpsd  emission  reduction  will  occur 
within  the  Bos-Law- Wor  area  from  the 


implementation  of  VOC  Reasonably 
Available  Control  Technology  (RACT) 
on  point  sources,  and  from  plant 
shutdowns. 

Section  182(b)(2)(B)  of  the  CAA 
requires  that  moderate  and  above  ozone 
nonattainment  areas  adopt  rules  to 
require  RACT  for  all  VOC  sources  in  the 
area  covered  by  any  Control  Technique 
Guideline  (CTG)  issued  before  the  date 
of  the  enactment  of  the  Clean  Air  Act 
amendments  of  1990.  New  Hampshire 
imposed  new  RACT  controls  on 
facilities  involved  in  the  processes 
covered  by  a  CTG  to  meet  this 
requirement  {these  controls  are  referred 
to  as  "RACT  Catchups"). 

New  Hampshire  submitted  VOC 
RACT  catch-up  regulations  to  the  EPA 
on  December  21, 1992,  and  June  28, 
1996.  EPA  has  not  acted  on  these  rules, 
but  intends  to  by  the  time  final  action 
is  taken  on  the  New  Hampshire  15 
percent  plans.  Emission  reductions  bom 
these  rules  are  creditable  toward  the 
ROP  requirement.  The  State  has 
documented  the  level  of  emission 
reductions  claimed  from  point  sources. 
The  State's  15%  ROP  plans  contain  a 
discussion  of  the  emission  reductions 
expected  from  individual  point  sources, 
and  a  table  which  lists  each  point 
source  in  the  State  from  which  emission 
reductions  are  anticipated  by  1996. 
While  EPA  agrees  that  these  RACT  rules 
achieves  the  level  of  emission 
reductions  New  Hampshire  is  claiming 
in  its  15%  plan.  EPA  is  not  making  any 
finding  in  this  proposal  whether  the 
rules  are  otherwise  consistent  with  all 
CAA  requirements. 

Plant  Closures:  New  Hampshire's 
15%  plan  identifies  facilities  that  will 
cease  operations  between  1990  and 
1996.  llie  State  has  used  the  emission 
reductions  generated  from  these  plant 
closures  as  part  of  its  15  percent  ROP 
plans.  The  qpiission  reductions 
generated  from  these  plant  closures 
cannot,  therefore,  be  used  for  other 
purposes,  such  as  to  meet  the  emissions 
offaet  provisions  of  the  new  source 
review  program  or  as  a  source  of  a 
tradeable  emission  commodity. 

B.  Area  Source  Controls 

Stage  I:  Emissions  bom  underground 
tank  filling  operations  at  gasoline 
service  stations  can  be  reduced  by  the 
use  of  a  vapor  balance  system,  which  is 
termed  Stage  I  vapor  control.  New 
Hampshire  has  adopted  a  Stage  I 
gasoline  vapor  recovery  regulation,  and 
submitted  the  rule  to  the  EPA  as  a  SIP 
revision.  EPA  has  not  acted  on  this  rule, 
but  intends  to  by  the  time  final  action 
is  taken  on  the  New  Hampshire  15 
pescent  plans.  The  data  used  to  doive 
the  anticipated  emission  reduction  frtnn 


implementation  of  this  rule  are 
documented  within  the  NH  15%  ROP 
plans.  The  EPA  agrees  with  the  level  of 
emission  reductions  projected  by  the 
State.  While  EPA  agrees  that  the  Stage 
I  rule  achieves  the  level  of  emission 
reductions  New  Hampshire  is  claiming 
in  its  15%  plan,  EPA  is  not  making  any 
finding  in  this  pro(K)sal  whether  the 
rule  is  otherwise  consistent  with  all 
CAA  requirements. 

Underground  Tank  Breathing:  New 
Hampshire's  Stage  I  nile  contains  a 
requirement  that  a  pressure  vacuum 
(PV)  valve  be  installed  on  vents  located 
on  underground  tanks  at  service 
stations.  The  EPA  agrees  with  the 
emission  reductions  claimed  by  the 
State  due  to  this  provision  of  the  Stage 
I  rule. 

Stage  U:  New  Hampshire  has  adopted 
an  air  pollution  control  rule  that  will 
limit  VOC  emissions  from  automobile 
refueling  activity,  qommonly  refiarred  to 
as  Stage  II  emissions.  The  rule  was 
submitted  to  the  EPA  on  December  21, 
1992.  EPA  has  not  acted  on  this  rule, 
but  intends  to  by  the  time  final  action 
is  taken  on  the  New  Hampshire  15 
percent  plans.  The  EPA  agrees  with  the 
emission  reduction  credit  claimed  by 
the  state  due  to  the  implementation  of 
this  program.  While  EPA  agrees  that  the 
Stage  n  rule  achieves  the  level  of 
emission  reductions  New  Hampshire  is 
claiming  in  its  15%  plan,  EPA  is  not 
making  any  finding  in  this  proposal 
whether  the  rule  is  otherwise  consistent 
with  all  CAA  requirements. 

Surface  Cleaning  Controls:  New 
Hampshire  adopted  a  VOC  RACT  rule 
that  controls  emissions  from  open  top 
and  cold  cleaning  degreasing 
operations.  The  State  determined  that 
area  source  emissions  would  also  be 
reduced  by  this  rule,  which  is  consistent 
with  EPA  guidance.  The  emission 
reductions  claimed  by  the  State  from 
this  rule  are  therefore  creditable  towards 
the  15%  ROP  plan. 

Automobile  Refiniahing:  On 
November  29, 1994,  EPA  issued  a  final 
guidance  memorandum  that  allowed 
States  to  assume  a  37  percent  control 
level  for  this  source  category  without 
adopting  a  State  rule  due  to  a  pending 
National  rule.  New  Hampshire  used  this 
guidance  to  determine  the  magnitude  of 
emission  reductions  expected  to  occur 
within  its  two  ozone  nonattainment 
areas.  The  EPA  agrees  with  the  level  of 
emission  reductions  projected  by  the 
State. 

Commercial  and  Consumer  Products: 
On  June  22.  1995,  EPA  issued  a  final 
guidance  memorandum  that  allowed 
States  to  assume  a  0.8  pound  per  cq>ita 
emission  reduction  for  this  source 
category  without  adopting  a  State  rule 
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due  to  a  pending  National  rule.  New 
Hampshke  used  this  guidance  to 
determine  the  magnitude  of  emission 
reductions  expected  to  occiu-  within  its 
two  ozone  nonattainment  areas.  The 
EPA  agrees  with  the  level  of  emission 
reductions  projected  by  the  State. 

Architectural  Coatings:  In  a  memo 
dated  March  22,  1995.  EPA  provided 
guidance  on  the  expected  reductions 
from  a  pending  national  rulemaking  on 
AIM  coatings.  The  memo  projects  that 
emissions  would  be  reduced  by  20 
percent  for  both  architectural  coatings 
and  industrial  maintenance  coatings- 
New  Hampshire  used  this  guidance  to 
determine  the  magnitude  of  emission 
reductions  expected  to  occur  within  its 
two  ozone  nonattainment  areas.  The 
EPA  agrees  with  the  level  of  emission 
reductions  projected  by  the  State. 

(C)  On-Road  Mobile  Source  Controls 

Reformulated  Gasolute  (RFC):  Section 
211(k)  of  the  dean  Air  Act  requires  that 
after  January  1. 1995  in  severe  and 
above  ozone  nonattaiiunent  areas,  only 
reformulated  gasoline  be  sold  or 
dispensed.  Thif  gasoline  is  reformulated 
to  bum  cleaner  and  produce  fewer 
evaporative  emissions.  The  state  of  New 
Hampshire  contains  two  "serious" 
ozone  nonattainment  areas  and  one 
"marginal"  area,  and  therefore  is  not 
required  to  sell  reformulated  fuels. 
However,  on  October  28,  1991  the  State 
submitted  a  letter  from  the  Governor  ' 
requesting  that  New  Hampshire 
participate  in  the  reformuilated  fuels 
program.  This  request  was  published  in 
the  Federal  Register  on  December  23. 
1991,  56  PR  66444.  The  EPA  agrees  with 
the  emission  reductions  calculated  by 
the  state  due  to  the  use  of  reformulated 
gasoline  in  on-road  vehicles. 

Tier  I  Federal  Motor  Vehicle  Control 
Program  (FMVCP):  The  EPA 

Eromulgated  standards  for  1994  and 
iter  model  year  light-duty  vehicles  and 
light-duty  trucks  (56  FR  25724,  June  5. 
1991).  Since  the  standards  were  adopted 
after  the  CAA  amendments  of  1990.  the 
resulting  emission  reductions  are 
creditable  toward  the  15  percent 
emission  reduction  goal.  The  EPA 
agrees  with  the  emission  reductions 
calculated  by  New  Hampshire  due  to 
the  Tier  I  motor  vehicle  controls. 
Non-road  mobile  source  controls:  As 

Cviously  discussed.  New  Hampshire 
opted  in  to  the  reformulated 
gasoline  program.  In  addition  to 
reducing  VOC  emissions  from  on-road 
motor  vehicles,  the  sale  of  this  gasoline 
will  also  reduce  VOC  emissions  frtim 
non-road  equipment.  The  EPA  agrees 
with  the  emission  reductions  projected 
by  New  Hampshire  to  occur  due  to  tha 


sale  of  reformulated  gasoline  in  the 
state. 

Table  2  simunarizes  the  emission 
reductions  contained  witlan  the  New 
Hampshire  15%  ROP  plan.  New 
Hampshire  allocated  between  the  two 
nonattainment  areas  the  anticipated 
reductions  from  control  measures  using 
the  same  methodology  that  determined 
the  allocation  of  its  1990  base  year 
inventory  emissions. 

Table  2.— Summary  of  Emission  Re- 
ductions: New  Hampshire  Seri- 
ous Ozone  Nonattainment  areas 

(Tone/Day) 


Nonottamment  area 

Por-Oov- 
Roc 

Boa- 
Law- 
Wor 

Point  Source  Raduo* 

tions „. 

Stage  1 

Stage  II 

7.10 

2.10 
1.25 
1.28 

0.11 
0.30 
0.41 

ai9 

0^ 

2.60 
0.20 

11.90 

2.60 
2.09 

2.14 

Underground  Tank 
Breattiing  

Suiiace  Cleaning  

Auto  Refinistiing 

Consumer  &  Com. 
Prod 

Architectural  Coatings 

Reform  (On-road). 
Tier  1  

Reform.  Off-road 

0.18 
0.50 
0.69 

0.32 
0.63 

3.90 
0.20 

Tow  

8.82 

13^ 

Contingency  Measures:  Ozone 
nonattainment  areas  classified  as 
moderate  or  above  must  submit  to  the 
EPA,  pursuant  to  section  172(c)(9)  and 
182(c)(9)  of  the  CAA,  contingency 
measures  to  be  implemented  if  an  area 
misses  an  ozone  SIP  milestone  or  does 
not  attain  the  national  ambient  air 
quality  standard  by  the  applicable  date. 
The  General  Preamble  to  Title  I,  (57  FR 
13498)  states  that  the  contingency 
measures  should,  at  a  minimiim.  ensiire 
that  an  appropriate  level  of  emission 
reduction  progress  continues  to  be  made 
if  attainment  or  RFP  is  not  achieved  and 
additional  planning  by  the  State  is 
needed.  The  EPA  interprets  this 
provision  of  the  CAA  to  require  States 
with  moderate  and  above  ozone 
nonattainment  areas  to  submit  sufficient 
contingency  measures  so  that  upon 
implementation  of  such  measures, 
additional  emission  reductions  of  three 
percent  of  the  adjusted  bese  year 
inventoiy  (or  a  lesser  percentage  that 
will  make  up  the  identified  shortfall) 
would  be  achieved  in  the  year  after  the 
failure  has  been  identified.  States  must 
show  that  their  contingency  measures 
can  be  implonented  with  minimal 
further  action  on  their  part  and  with  no 


additional  rulemaking  actions  such  as 
public  hearings  or  leraslative  review. 

Surplus  Emission  Reduction  from  15 
Percent  Plan:  New  Hampshire's  15 
percent  ROP  plans  achieve  more 
emission  reductions  than  required.  This 
is  illustrated  within  Table  2  above.  New 
Hampshire's  contingency  obligations  for 
its  two  ozone  nonattainment  areas  are 
1.1  tpsd  for  the  Por-Dov-Roc  area,  and 
1.4  tpsd  for  the  New  Hampshire  portion 
of  the  Bos-Law-Wor  area.  The  surplus 
credit  generated  by  the  control  measures 
in  the  15  Percent  ROP  plans  is  sufficient 
to  accommodate  the  3  percent  emission 
reduction  requirement  for  contingency 
plans  for  the  State's  two  serious  ozone  ^ 
ncmattainment  areas.  EPA  notes  that  tha 
State's  SIP  indicates  that  a  0.1  tpsd 
surplus  exists  in  the  New  Hampshire 
portion  of  the  Bos-Law-Wor  area  after 
accounting  for  contingency  reductions. 
Hovrever,  the  data  presented  in  Table  2 
indicates  a  minor  shortfall  of  0.05  exists 
after  accounting  for  the  1.4  tpsd 
contingency  obligation  for  this  area. 
Given  the  large  number  of  inventory  and 
emission  reduction  calculations  used  to 
derive  the  data  provided  in  Table  2, 
EPA  considers  the  minor  shortfall  of 
0.05  tpsd  to  be  within  an  acceptable 
range  of  error.  EPA  proposes  to 
determine  that  New  Hampshire  has  met 
the  contingency  measure  requirement 
for  both  of  its  nanattaiimient  i 


nL  Propoaed  Action 

The  EPA  has  evaluated  these 
submittals  for  consistency  with  the 
CAA,  EPA  regulations,  and  EPA  policy. 
The  New  Hampshire  15  Percent  ROP 
plans  will  achieve  the  required  quantity 
of  emission  reductions  to  meet  the  IS 
percent  ROP  requirements  of  section 
182(b)(1)  of  the  CAA.  In  addition,  the 
New  Hampshire  contingency  plan  will 
achieve  enough  emission  reductions  to 
meet  the  three  percent  reduction 
requiremoit  imdra  172(c)(9)  and 
182(c)(9)  of  the  CAA.  Therefore,  the 
EPA  is  proposing  approval  of  these  plan 
revisions  under  Section  110(k)(3)  and 
PartD, 

Transportation  Conformity  Budgets 

In  recognition  of  the  proposed 
approval  of  the  15  percent  ROP  plans, 
B'A  also  proposes  approval  of  motor 
vehicle  emission  budgets  for  VOCs  and 
NOx-  Final  approval  of  the  15  percent 
plan  will  eliminate  the  need  for  the 
transportation  conformity  emission 
reduction  tests,  which  are  the  build/no 
build  test  and  die  less  than  1990 
emissions  test,  for  these  pollutants. 

A  control  strategy  SIP  u  required  to 
establish  a  motor  vehicle  emission 
budget  which  places  a  cap  on  emissions 
that  cannot  be  exceeded  by  predicted 


55548 


Fadaral 


/  Vol  62.  Ng  207  /  Monday,  Ctetober  27,  1997  /  Proposed  Rules 


highway  and  transit  vahid*  emissions. 
EPA  is  proposing  to  utilize  the  on-road 
mobile  emissions  provided  in  the  15 
percent  plan  SIP  submittals  as  the  motor 
vehicle  emission  budgets  for 
transportation  conformity  purpoaea.  The 
1996  projected  on-road  mobile  emission 
estimates  contained  within  the  State's 
15  percent  plans  are  shown  in  the 
following  table: 

Table  3.— 1996  Motor  Vehicle 
Emission  BuxsETs 


EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
EPA  takes  Rnal  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  regional 
oCBce  listed  in  the  AD0WESS6S  section  of 
this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
bctors,  in  relation  to  relevant  statutory 
and  regulatory  requirements. 

rv.  Adniniatrative 


A.  Executive  Order  12866 

This  action  has  been  classified  m  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Fedaral 
■agialar  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exonpted  diis 
regulatory  action  from  review  under 
Executive  Order  12866. 

B.  Regulatory  Fhxitulity  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  $  600  et  teq..  EPA  must  prapan 
a  regulatory  Qexibility  analysis 
assessing  the  impact  of  any  propoeed  (v 
final  mJe  on  small  entities.  5  U.S.C 
§§603  and  604.  Alternatively.  EPA  may 
cntify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  hiisioesses,  small  not-for- 


profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  O  of  the  Qeen  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  alraedy  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  omwll 
entities  a^Fscted.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
imdw  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Cleen  Air  Act  forbids  EPA  to  bese  Hi 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Ck>.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C 
7410(aK2). 

C  Unfunded  h4andates 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  profmsed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribcd  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
efbctive  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requiiemoits.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significanUy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  naillion  or  mora 
to  tithar  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirement! 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
resuh  from  this  actitm. 

Ual  of  Sofajects  is  40  CFK  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Reporting  and  recordkeeping.  Nitrogen 
oxides.  Ozone,  Volatile  organic 
compounds. 

42  US.C  74l»-7en-q. 


DatMl:  Septnnbsr  29, 1097. 
JekBP.DaVillan. 

Regkmal  Administrator.  Raghn  I. 

[FR  Doc.  97-28370  Filed  10-24-97;  8:45  am] 
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46  CFR  Parts  10  and  15 
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RM211»WkFa 

Uoanaing  and  Manning  for  Omcars  of 
Toertng  Vaaaato 

agency:  Coast  Guard.  DOT. 
ACnON:  Supplemental  notice  of 
proposed  nilemakiag. 


':  The  Coast  Guard  revises  the 
notice  of  proposed  rxilemaking  (NPRM) 
published  on  June  19. 1006.  proposing 
requirements  for  licensing  mariners  who 
operate  towing  vessels,  inspected  as 
well  as  uninspected.  This  supplemental 
notice  of  proposed  lulenAking  (SNPRM) 
addresses  the  numerous  comments 
received  in  response  to  the  NPRM.  It 
should  improve  the  clarify  thoae 
requirement  proposed  in  the  NPRM. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  February  24. 1998. 
Comments  sent  to  the  Office  of 
Management  and  Budget  (OMB)  on 
collection  of  information  must  reach 
OMB  on  or  before  December  26.  1997. 
AfiOKSSES:  You  may  mail  comments  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  94-055). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington,  DC 
20593-0001,  CH-  deliver  them  to  room 
3406  at  the  same  addreaa  between  9:30 
a.m.  and  2  pan.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-267-1477. 
You  must  also  mail  comments  to 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Afiain, 
Office  of  Management  and  Budget.  725 
17th  Street  NW.,  Washington,  DC  20503. 
ATTN:  Desk  Officer.  U.S.  Coest  Guard. 

The  Executive  Secretary  m«intiiin«  the 
public  docket  for  this  rulemaking. 
Comments,  and  documents  as  indicated 
in  this  preamble,  will  become  part  of  the 
docket  and  will  be  avaUable  for 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquartere,  between 
9:30  a.m.  and  2  pjn.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FUmHBI  MRMMAT10N  OONTACr 
ICDR  Don  Darcy,  Office  of  Operating 
and  Environmental  Standards  (G-MSO). 
(202)  287-0221. 
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8UPPI.BIiBfTARY  syonHATIOM. 
Request  for  Coounents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulmnaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  94-055)  and  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  longer  than  8Vt  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  to  hold  public 
meetings  regarding  this  proposed 
rulemaking  before  the  close  of  the 
comment  period.  It  will  hold  these 
meetings  for  the  purpose  of  receiving 
oral  opinions  and  presentations  on  the 
proposed  changes.  It  will  announce  the 
dates,  times,  and  places  of  the  public 
meetings  in  a  late  notice  in  the  Federal 
Register.  Persons  may  request 
additional  public  meetings  by  writing  to 
the  Marine  Safefy  Council  at  the  address 
under  ADDRESSES.  The  request  should 
include  the  reasons  why  an  additional 
public  meeting  would  be  beneficial.  If  it 
determines  that  an  additional 
opportimify  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  another  public  meeting  at  a 
time  and  place  to  be  announced  by  a 
later  notice  in  the  Federal  Kagialv. 

Background  and  Purpose 

On  June  19, 1996,  the  Coast  Guard 
published  an  NPRM  in  the  Federal 
RagistBr  (61  FR  31332).  The  NPRM 
proposed  updates  to  the  licensing, 
training,  and  qualifications  of  operatore 
of  towring  vessels  in  order  to  reduce 
marina  casualties.  A  moTO  detailed 
treatment  of  the  following  matters 
appear  in  the  preamble  to  the  NPRM. 

Development  of  the  NPRM  was  an 
essential  part  of  a  comprehensive 
initiative  undertaken  by  the  Coast  Guard 
to  improve  navigational  safefy  for 
tewing  vessels.  It  followed  a  Coast 
Guard  report  directed  by  the  Secretary 
of  Transportation.  entiUed  "Review  of 
Marine  Safefy  Issues  Related  to 
Uninspected  Towing  Vessels"  ("the 
Review"),  which  idoatified 
improvement  in  licensing,  training,  and 
qualifications  of  operaton  of 


iminspected  towing  vessels  (OUTVs) 
necessary  to  achieve  improved  safefy. 

As  stated  in  the  f^PRM,  die  Secretary 
of  Transptwtation  initiated  the  Review 
aftra  the  allision  in  September,  1993,  of 
a  towing  vessel  and  its  barges  with  a 
railroad  bridge  near  Mobile,  Alabama 
("Amdnk  casualfy").  The  National 
Transportation  Safefy  Board  (NTSB) 
attributed  this  casualfy,  at  least  in  part, 
to  the  Coast  Guard's  failure  to  establish 
higher  standards  for  the  licensing  of 
inland  operators  of  towing  vessels.  The 
Review,  a  previous  study  conducted  by 
the  Coest  Guard  entitied  "Licensing 
2000  and  Beyond"  ("Licensing  2000"), 
and  other  research  concluded  that  the 
requirements  for  licensing  all  operaton 
of  towing  vessels  were  outdated  and 
needed  improvement  on  the  licensing, 
training,  and  qualifications  of 
penonnel. 

In  response  to  the  Review,  on  March 
2, 1994,  the  Coast  Guard  published  a 
Notice  of  Public  Meeting  and 
Availabilify  of  Study  that  announced 
the  availabilify  of  the  Review  and 
scheduled  a  meeting  to  seek  public 
comment  on  its  recommendations  (59 
FR  10031).  The  public  meeting  occurred 
on  April  4, 1994,  and  was  well  attended 
by  the  public,  representing  a  wide  range 
of  towing  interests.  Public  comments, 
both  oral  and  written,  helped  shape  the 
NPRM. 

Advisory  committees  that  addressed 
the  towing-safefy  initiative  (the  Review) 
included  the  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC)  and  the  Towing  Safiefy 
Advisory  Committee  (TSAC).  These 
committees  and  several  of  their  working 
groups  created  reports  to  address 
licensing  and  training.  The  NPRM  drew 
on  the  reports,  too. 

Note,  also,  diat  many  issues 
pertaining  to  licensing  and  training  of 
matten  come  Mrithin  Uie  International  . 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafearers,  1978  (STCW).  An  interim 
rule  (62  FR  34506;  June  26, 1997)  carries 
this  treafy  into  domestic  efifecL 
Consequoitiy,  mariners  serving  on 
seegoing  towing  vessels  must  meet  the 
requirements  of  STCW  on  training, 
certification,  and  watchkeeping,  as 
stated  previously  in  the  NPRM. 

The  Coast  Guard  received  over  780 
comment  lettara  in  response  to  the 
NPRM.  Because  of  this  response,  the 
Coast  Guard  published  a  notice  of  intent 
(61  FR  66642;  December  18, 1996) 
explaining  that  would  modify  the 
NPRM  along  lines  urged  by  public 
comment  and  the  advisory  committees, 
and  would  publish  the  changes  in  an 
SNPRM.  This  would  afford  die  public 


an  opportunify  to  comment  on  the 
revisions  before  issuance  of  a  final  rule. 

The  regulatcHy  language  of  this 
SNPRM  combines  text  from  the  NPRM 
with  text  based  on  comments  on  the 
NPRM.  The  preamble  of  this  SNBtM 
discusses  only  the  new  text 

In  an  effort  to  develop  a  more 
customer-oriented  approach  to  drafting 
regulations,  the  Coast  Guard  will 
publish  the  final  rule  using  "plain 
language"  techniques.  Clear,  more 
readable  regiilations  are  important  for 
the  success  of  our  govemmeDt's 
reinvention  initiative. 

Although  the  Coast  Guard  received 
comments  from  all  geographic  areas, 
most  (75  percent)  came  from  the  Gulf 
and  Western  rivers.  The  comments 
addressed  the  following  sulqects:  (1) 
Public  meetings  and  extension  of  the 
comment  period;  (2)  responsibilities  of 
companies;  (3)  responsibilities  of  the 
masters;  (4)  a  need  for  additional  input 
from  marinen;  (5)  overall  cost  and  cost- 
benefit  analysis;  (6)  completion  of 
approved  training  courses;  (7)  approved 
training  courses  using  check-ride 
assessments  to  demonstrate  proficiency; 

(8)  approved  training  courses  using 
simulators  to  demonstrate  proficiency; 

(9)  designated  examinen;  (10)  training- 
record  books;  (11)  refresher  courses;  (12) 
tide  terminology;  (13)  licensing 
structure;  (14)  horsepower  as  a  basis  of 
authority;  (15)  route  endorsements;  (16) 
grandfethering  of  licenses;  (17)  special 
endorsements;  and  (18)  otlMr.  geiieial 
subject  matter. 

1 .  Public  Meetings  and  Extensfon  of  the 
Comment  Period 

Of  the  780  comments,  489  requested 
either  additional  public  makings  or  an 
extension  of  the  comment  period. 
Because  many  contained  multiple 
suggestions  for  modifying  the  proposed 
requirements,  the  Coast  Guard  deemed 
it  appropriate  to  incorporate  any 
chu^  into  an  SNPRM.  This  would 
afford  the  public  time  to  reflect  upon 
the  changes,  ratlrar  than  repeet  itself  on 
the  NPRM.  This  SNPRM  provides  the 
public  with  an  opportunify  both  to 
conunent  in  wrriting  and  to  participate 
in  public  meetings  at  times  and  places 
announced  by  latw  notices  in  the 
Federal! 


2.  Responsibilities  of  Companies 

The  Coast  Guard  received  48 
comments  suggesting  that  individual 
companies  be  held  responsible,  in 
addition  to  the  marinen,  for  the  safe 
operation  of  their  towing  vessels.  The 
comments  alleged  that  some  companies 
use  coercive  tactics  to  force  marinen  to 
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opeiBta  vessels  beyond  nonnal  safety 
Ijjnits  so  that  products  arrive  at  their 
destination  on  time;  ultimately  straining 
the  mariners,  the  companies,  and  the 
indiistry. 

The  Coast  Guard  recognized  in  the 
NFRM  that  many  companies  have 
already  demonstrated  Lheir 
commitments  to  safety  by  ongoing 
training  and  evaluating  of  their 
employees.  Under  the  SNPRM. 
companies  would  share  greatar 
responsibility  for  training  and 
qiialification  of  mariners  by  establishing 
approved  training  courses, 
tecommending  designated  examiners, 
and  overseeing  the  completion  of 
mariners'  training-record  books.  This 
increase  in  responsibility  is  consistent 
with  Licensing  2000  and  with  the  TSAC 
Report,  both  of  which  ui^ged  increased 
responsibilities  of  companies  and 
accoimtability  for  the  competence  and 
quality  of  mariners.  The  Coast  Guard 
will  not  condone  coercion  directed  at 
ftircing  mariners  to  operate  towing 
vessels  in  an  unsafe  manner.  Any  unsafa 
operating  conditions  should  be  reported 
to  the  Coast  Guard  in  reliance  on  46 
U.S.C  2114. 

3.  Responsibilities  of  the  Masters 

The  Coast  Guard  received  339 
comments  concerning  masters' 
(captains')  responsibilities.  Many 
misinterpreted  language  in  the  NPRM  to 
mean  that  the  master  wrould  assume 
respoDsibility  for  the  vessel  and  the 
actions  of  its  crew  at  all  times. 

In  the  past,  the  Coast  Guard  held  an 
operator  of  uninspected  towing  vessels 
(OUTV)  responsible  for  the  operation  of 
the  toMring  vessel  only  during  his  or  her 
watch.  However,  business  practices 
dictated — and  the  Coast  Guard 
concluded — that  one  operator  (the  lead 
OUTV).  usually  referred  to  as  the  "frobt 
watch."  should  be  designated  as  the 
captain,  who  would  be  responsible  for 
the  safe  operation  of  the  vessel  at  all 
times.  Although  the  Coast  Guard  does 
consider  the  captain  to  be  in  control  of 
the  vessel's  operations  or  management 
at  all  times,  it  does  not  consider  him  or 
her  to  be  responsible  for  the  misconduct 
or  incompetence  of  the  second  oCBcer, 
usually  refairad  to  as  the  "beck  watch," 
unless  that  officer  was  following 
directions  issued  by  the  captain.  The 
NPRM  did  not,  and  this  SNPRM  does 
not,  intend  any  change  in  this 
undnstanding. 

4.  A  Need  for  AdditJoiml  Input  From 
klariners 

The  Coast  Guard  received  188 
comments  expressing  disapproval  at  its 
feilure  to  involve  mariners  during  the 
preliminary  stages  of  this  rulemaking. 


These  commoits  encouraged  the  Coast 
Guard  to  avail  itself  of  the  kirawledge 
and  experiences  of  active  mariners,  to 
develop  acciirate  and  safe  regulations. 
The  Coast  Guard  always  endeavors  to 
involve  all  interested  parties  in  the 
rulemaking  process  and  encourages 
active  mariners  to  participate  in  futiue 
public  meetings,  industry  meetings,  and 
the  additional  comment  period  that  this 
SNPRM  provides. 

5.  Overall  Cost  and  Cost-Benefit 
Analysis 

The  Coast  Guard  received  359 
comments  on  cost.  Sixty  (17  percent) 
opposed  the  cost-benefit  analysis, 
stating  that  the  dollar  figures  did  not 
reflect  current  salaries  or  wages, 
accurate  simulator  and  check-ride  costs, 
or  realistic  designated-examiner  fees. 
The  remaining  299  (83  percent)  made 
general  statements  about  the  excessive 
financial  burden  that  the  rule  would 
place  on  small  businesses  and 
individual  mariners.  These  comments 
argued  that  the  industry  Is  already 
heavily  burdened  with  other  licensing 
expenses,  such  as  new  radar 
requirements,  renewal  fees,  medical 
examinations,  and  drug-screening 
examinations,  and  should  not  be 
financially  responsible  for  additional 
licensing  requirements.  One  comment 
even  suggested  that  the  Coast  Guard 
should  be  held  financially  responsible 
for  demonstration  of  proficiency. 

The  Coast  Guard  has  evaluated  the 
comments  &om  the  public  and  various 
recommendations  from  TSAC,  all  of 
which  concern  the  cost-benefit  analysis. 
The  analysis  within  the  SNPRM  reflects 
editorial  comments  and  current 
technical  information  that  the  Coast 
Guard  has  reviewed  and  applied  to  the 
r^ulatory  assessment  for  Uie  SNPRM. 

6.  Completion  of  Approved  Training 
Courses 

A  faw  comments  supported  the  idea 
of  approved  training  courses  as  written. 
but  most  questioned  including 
simulator  training,  check-ride 
assessments,  and  a  practical 
demonstration  of  proficiency  at  the  time 
of  renewal.  (Later  sections  disciiss  both 
simulator  training  and  check-ride 
assessments).  With  regard  to  renewals, 
acting  on  a  recommendation  from  TSAC 
the  Coast  Guard  now  proposes  to  let 
those  mariners  who  have  maintained 
recency  of  service  and  have  not  had 
their  licenses  revoked  or  suspended 
document  their  service  and  proficiency 
rater  than  undergo  practical 
demonstrations  of  proficiency  at  license 
renewal.  Proof  acceptable  for  these 
mariners  at  license  renewal  includes 
evidence  of  the  minirpnni  required 


service  in  the  form  of  a  company- 
provided  service  letter  and  evidence  of 
continued  navigational  proficiency  in 
the  form  either  of  a  letter  or  another 
docummt  from  the  operator's  employer 
or  of  an  ongoing  training-record  book.  In 
addition,  aU  candidates  for  renewal  of 
licenses  as  Masters  of  Towing  Vessels 
will  have  to  pass  a  rules-of-the-road 
exercise  or  refresher  course. 
Accordingly,  mariners  who  have  not 
maintained  recency  of  service,  or  who 
have  been  the  subject  of  suspension  or 
revocation  proceedings,  would  have  to 
demonstrate  proficiency  by  check-ride 
assessment  or  simulator  in  order  to 
renew  their  licenses. 

7.  Approved  Training  courses  Using 
Check-Ride  Assessments  To 
Demonstrate  Proficiency 

Of  the  254  comments  received  in 
response  to  the  NPRM  concerning  this 
subject,  71  percent  opposed  the 
proposed  requirement  of  a  practical 
demonstration  by  a  check-ride.  Most  of 
the  71  percent  came  from  mariners  who 
already  have  several  years  of  experience 
in  the  towing  industry  and  resent  that, 
at  the  time  of  renewal,  they  may  have 
to  "prove"  to  someone  that  they  are 
capable  of  handling  towing  vessels. 
Another  19  percent  opposed  the 
requirement  of  practical  demonstration 
of  proficiency  l^  check-ride  for 
experienced  mariners,  but  supported  it 
for  mariners  with  little  or  no  experience 
and  for  those  with  histories  of  poor 
seamanship.  Others  suggested  that 
company  letters  declaring  mariners' 
competence  be  acceptable  as  an 
alternative  to  the  practical 
demonstration  of  proficiency  by  check- 
ride.  Only  10  percent  supported  a 
practical  demonstration  of  proficiency 
by  check-ride  as  proposed.  The  Coast 
Guard  now  proposes  that  practical 
demonstrations  of  proficiency  by  check- 
ride  be  mandatory  only  for  license- 
renewal  applicants  whose  most  recent 
licenses  were  suspended  ot  revoked  fay 
administrative  action  on  charges  of 
incompetence.  However,  other 
applicants  may  still  opt  for  the  practical 
demonstrations  in  lieu  of  submitting 
properly  maintained  training-record 
books. 

8.  Approved  Training  Courses  Using 
Simulators  To  Demonstrate  Proficiency 

The  Coast  Guard  received  115 
comments  addressing  simulator 
training.  Of  those,  86  percent  opposed 
such  training,  for  two  reasons:  (1)  The 
excessive  cost  to  companies  as  well  as 
individual  mariners;  and  (2)  the 
inadequate  number  of  simulators 
available  to  provide  each  mariner 
sufficient  training  time.  In  addition.  5 
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percent  simply  opposed  such  training 
for  experienced  mariners.  However, 
these  same  comments  supported  it  for 
mariners  with  little  or  no  experience. 
Nine  percent  supported  it  with  various 
modifications  such  as  allowing  mariners 
to  use  simulators  for  training  though  not 
for  demonstrating  proficiency.  In  this 
SNPRM,  the  Coast  Guard  still  proposes 
to  accept  (not  require)  simulator 
training,  as  well  as  use  of  actual  towing 
vessels,  for  demonstrating  proficiency 
by  check-ride. 

9.  Designated  £x<unjhers 

Of  the  130  comments  on  the  proposed 
use  of  a  designated  examiner,  only  10 
percent  opposed  the  idea.  Once  again, 
most  of  the  10  percent  expressed 
resentment  at  having  to  potentially 
"prove"  their  abilities  for  license 
renewal  to  a  designated  examiner  that 
may  have  less  experience.  However, 
while  the  comments  opposed  the  use  of 
a  designated  examiner  for  experienced 
mariners,  they  supported  the  idea  for 
the  monitoring  of  entry-level  masters 
and  mates. 

In  contrast,  the  remaining  90  percent 
generally  supported  application  of  the 
idea  for  all  mariners.  Tnese  supporting 
comments  also  raised  several  concerns 
and  offered  suggestions  for  modifying 
the  designated-examiner  proposal,  most 
of  which  emphasized  the  need  for  Coast 
Guard  control  of  the  designated- 
examiner  program.  Of  primary  concern 
was  assurance  bom  the  Coast  Guard  that 
companies  and  training  institutions 
would  in  no  way  be  involved  in  the 
selection  of  desijgnated  examiners.  The 
comments  argued  that,  by  excluding 
companies  and  training  institutions 
from  this  decision,  the  Coast  Guard 
would  reduce  the  potential  for  partiality 
and  inconsistency  throughout  the 
towing  industry.  However,  a  few 
conunents  did  request  that  the  Coast 
Guard  allow  individual  companies  to 
designate  their  own  examiners.  A  few 
conunents  recommended  that  the  Coast 
Guard  control  the  selection,  training, 
and  re-qualification  of  potential 
designated  examiners.  Others  comments 
requested  that  the  Coast  Guard  ensure 
that  mariners  designated  as  examiners 
be  well-experienced,  not  just 
grandfathered,  towing-vessel  mariners 
with  higher-level  licenses  and  more 
experience  than  those  of  the  mariners 
they  are  certifying.  Last,  some 
encouraged  the  Coast  Guard  to 
determine  and  clarify  the  criteria  used 
for  passing  or  feiling  a  prospective 
mariner  and  the  procedures  for 
appealing  a  designated  examiner's 
decision  and  urged  the  Coast  Guard  to 
negate  the  potential  liability  of  the 
designated  examiner — possibly  by 


remiiring  two  or  more  check-rides  with 
diffisrent  designated  examiners. 

An  alternative  demonstration  of 
proficiency  for  renewal  was 
recommended  by  TSAC  and  includes 
documentation  in  the  form  of  a  training- 
record  book  listing  training,  drills, 
experience  during  the  license's  validity, 
and  any  administrative  action 
culminating  in  suspension  or  revocation 
against  the  license.  The  Coast  Guard 
agrees  with  TSAC  and  has  determined 
t^t  there  should  be  an  alternative 
method  for  renewal.  The  Coast  Guard 
also  tasked  TSAC  with  determining 
guidelines  for  pass-fail  criteria,  and 
TSAC  has  submitted  acceptable  ones, 
which  this  SNPRM  draws  on. 

The  SNPRM  defines  a  designated 
examiner  as  a  person  trained  or 
instructed  in  assessment  techniques  and 
otherwise  qualified  to  evaluate  whether 
a  candidate  for  a  license,  docimient,  or 
endorsement  has  achieved  the  level  of 
competence  necessary  to  hold  the 
license,  dociiment,  or  endorsemenL  As 
in  the  NPRM.  this  person  may  be 
designated  by  the  Coast  Guard  either 
directly  or  (within  the  context  of  a 
program  of  training  or  assessment 
approved  by  the  Coast  Guard) 
indirectly.  A  recently  issued  TSAC 
report  recommended  that  a  designated 
examiner  administering  a  check-ride 
assessment  evaluate  a  mariner's 
performance  in  six  categories:  (1)  Vessel 
familiarity;  (2)  commimications;  (3) 
emergency  procedures;  (4)  rules  of  the 
road;  (5)  piloting  and  navigation;  and  (6) 
maneuvering.  Intervention  by  the  vessel 
master  or  designated  examiner,  serious 
violation  of  a  rule  of  the  road,  causing 
of  a  reporteble  marine  incident,  or 
failure  by  the  operator  to  sufficiently 
demonstrate  his  or  her  proficiency  in 
one  or  more  of  the  six  categories  would 
be  grounds  for  failure  of  a  check-ride 
assessment.  The  operator  would  then 
have  to  wait  at  least  30  days  before 
undergoing  a  re-evaluation.  The  Coast 
Guard  is  considering  how  to  implement 
this  TSAC  recommendation,  however, 
we  have  decided  not  to  include  it  in  this 
SNPRM. 

10.  Training-Record  Book 

Of  the  27  comments  on  the  proposed 
requirement  of  maintaining  a  training- 
record  book,  only  4  opposed  the  use  of 
such  a  tool.  These  four  argued  that  the 
vessel's  daily  radio  log  would  provide 
sufficient  evidence  of  a  mariner's 
training  and  service,  and  that  use  of 
such  a  record  book,  if  implemented, 
woidd  cause  a  finanrial  burden  to  the 
industry.  In  addition,  two  of  the  four 
suggested,  as  an  alternative,  that  a  letter 
of  recommendation  bom  two  active 
masters  under  whom  the  mariner  served 


and  a  letter  from  the  company  should  be 
enough  to  prove  training. 

The  remaining  comments  supported 
use  of  a  training-record  book,  but 
offered  suggestions  for  modifying  it 
These  su^estions  included  the 
following:  (1)  Require  mariners  to 
maintain  a  daily  logbook;  (2)  require 
owners  to  ensure  that  the  logbook  is 
accurate  and  up  to  date  by  using 
attached  letten  yeariy  or  trip  by  tzip;  (3) 

ftlace  sole  responsibility  for  the 
ogbook's  accuracy  and  content  on  the 
individual  mmnen  (4)  standardize— or, 
at  the  v«(y  least,  esti^ilish  guidelines  as 
to  the  mininiiim — ^information  that  the 
training-record  book  must  contain  to 
expedite  review;  and  (5)  develop  a 
process  that  would  allow  electronic 
maintenance  of  records.  The  Coast 
Guard  agrees  with  the  23  comments  that 
recommend  the  training-record  book  as 
a  valu^le  dociunent  to  efficieatly 
demonstrate  experience  in  the  covered 
subjects. 

Because  the  towing  industry  is  so 
diverse,  a  separate  training-record  book 
wrill  have  to  be  created  for  each  segment 
of  the  industry,  such  as  vessel  assist, 
western  rivers,  coastal,  and  ooeen 
towing.  The  Coast  Guard  anticifwtas 
that  allowing  completion  of  a  trainiag- 
renmi  book  for  an  STCW  endorsement 
will  allow  a  mariner  to  qualify  for 
oceans  and  international  service 
without  additional  training. 

1 1 .  Refresher  Courses 

Of  the  92  comments  on  refresh^ 
courses  and  rules-of-the-road  testing.  39 
percent  opposed  such  courses;  4 
conunents  specifically  opposed  such 
testing.  In  contrast,  56  comments 
supp<nted  some  form  of  approved 
training  relative  to  refresher  courses  or 
testing — 31  wholly  supported  a 
refresh^  course,  and  21  wholly 
supported  rules-of-the-road  testing.  Of 
those  in  fevor  of  testing  or  courses, 
many  supported  approved  training  and 
testing  through  various  methods 
including  open-book  examinations,  oral 
examinations,  examination  by  mail, 
classroom  training,  and  training  based 
on  degree  of  experience. 

This  SNPRM  would  allow  four 
options  to  fiilfill  the  requirements  for 
demonstration  of  proficiency:  (1) 
Complete  an  approved  course  using  a 
simiuator;  (2)  complete  an  approved 
course  using  a  towing  vessel;  (3) 
complete  a  check-ride  assessment  with 
a  designated  examiner  or  (4)  submit 
dociunentetion  mentioned  as  an  option 
to  the  completion  of  an  approved 
training  course.  Additionally,  it  would 
let  mariners  complete  refresher-training 
courses  on  rules  of  the  road  in  place  of 
exercises.  The  Coast  Guard  agrees  with 
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TSACs  obsBTvadon  that  a  rulec-of-the- 
road  exendse  or  a  refiresher  course  can 
only  improvB  safety  throughout  the 
industry.  CtHuequently,  the  proposed 
rBquirement  of  mles-of-the-road 
knowledge  fior  reoewal  persists  in  this 
rulemaking. 

lI.TMe  Tenainohgy 

The  Coast  Guard  received  34 
comments  pertaining  to  the  terms  used 
{or  crawmembers  on  a  towing  vessel,  30 
of  wfaidi  opposed  replacing  the  terms 
"upetahif''  Old  "second-class  operator" 
wtth  die  lanns  "master"  and  "mate 
(pilot)".  Their  argument,  similar  to  that 
embraced  by  TSAC.  was  that. 
throughout  the  history  of  inland  towing, 
"mate"  has  never  reforred  to  a  licensed 
oCBcer  rather,  it  has  lefBrred  to  the  chief 
unlimnsed  deck  perMm,  while  "pilot" 
has  refiened  to  the  licensed  person  that 
operates  the  vessel.  This  SNPRM  would 
leama  "pilot  of  towing  vessels"  available 
fior  use  oo  Western  rivers.  The  license 
requirements  fior  mater  of  towing  vessels 
and  pilot  of  towing  vessels  remain 
identical.  Again,  this  term  in  no  way 
implies  either  the  taking  or  passing  of 
the  fint-dass  pilotage  examination  or 
the  Msociited  level  of  proficiency:  it 
merely  reflects  the  historical  application 
of  titles  in  the  inland  towing  industry. 

13.  Ijntmnng  Structure 

Hie  Coast  Guard  received  58 
cammeats  reguding  the  proposed 
Ucwnsing  structure.  Of  them.  52  percmit 
opposed  the  new  li{»nsing  structure,  fat 
the  following  reasons:  (1)  48  months 
does  not  provide  enough  wheelhouse 
experience  for  an  unlimited  master's 
Homae;  (2)  implementing  a  third-level 
license  will  be  costly  to  entiy-level 
mariners  as  well  as  to  companies 
(because,  for  example,  some  vessels  do 
not  have  the  spare  room  to  allow 
another  penon  on  board};  (3)  the 
apprsntioe-mate  level  is  unnecessary 
because  mariners  already  receive  hands- 
on  training  as  seamen  and  most 
companies  already  have  training 
propams  in  place:  and  (4)  the  structure 
would  Unlit  mariners  to  certain  areas 
and  voasols.  Several  comments  opposed 
the  idea  of  "direct  supervision"  during 
the  training  of  an  apprentice  mate, 
explaining  that  standing  watch  alone  is 
neoBssary  at  some  point  diuing  the 
practioe  sessions.  A  separate  comment 
stated  that  no  standard  time-limit  for  the 
training  of  apjHentice  mates  should  be 
preset  since  everyone  leems  at  a 
dJfiemtpaoe. 

A  total  of  28  oonunents  supported  the 
proposed  licensing  structure,  given  its 
to  increase  experience  and  sldlL 
r,  some  of  these  comments 
I  suggestions  to  change 


terminology  (as  noted  above  in  category 
12)  and  the  amcmnt  of  time  a  mariner  is 
to  serve  as  an  apprentice  mater  before 
becoming  a  mate  varying  from  1  to  5 
years.  Other  comments  specifically 
recommended  that  the  Coast  Guard 
ensure  that  no  current  mariner-in- 
training  be  hastily  granted  a  license  as 
mate  (pilot)  to  avoid  the  requirements  of 
this  rulemaking. 

Under  current  rules,  the  OUTV 
license  requires  3  years  of  total  service. 
Under  this  SNPRM  a  Master  of  towing 
vessels  would  require  4  years  of  service, 
the  same  as  Master:  (1)  Ocean  and  Near- 
coastal,  1600  GT:  (2)  Great  Lakes  or 
Inland,  anv  GT:  and  (3)  Uninspected 
fishing-industry  vessels.  The  proposed 
licensing  structure  would  require  a 
mariner  to  gain  wheelhouse  training  and 
experience  before  taking  the  exam  for  a 
license  as  apprentice  mate  or  steersman 
of  towing  vessels.  More  training  and 
experience  in  the  wheelhouse  and 
completion  of  the  training-record  book 
would  then  qualify  him  or  her  for  a 
demonstration  of  proficiency  with  a 
designated  examiner  before  issuance  of 
a  license  as  mate  (pilot)  of  towing 
vessel.  A  license  as  mate  (pilot)  would 
qualify  a  mariner  to  stand  the  watch  of 
the  current  second-class  OUTV  or  "back 
watch,"  but  would  not  authorize  the 
person  to  serve  as  master. 

14.  Horsepower  as  a  Basis  of  Authority 

The  Coast  Guard  received  a  total  of 
365  comments  pertaining  to  the 
proposed  3000-horsepower  breakpoint. 
Twelve  percent  of  the  365  supported 
using  a  horsepower  breakpoint  to  limit 
licenses— 6  percent  of  which  suggested 
variations  to  the  NPRM  such  as 
appfying  it  to  entry-level  mariners  only 
and  creating  a  third  breakpoint. 

Of  the  365.  60  percent  opposed  any 
sort  of  horsepower  breakpoint,  primarily 
on  the  basis  that  it  wo\ild  limit 
emplo]rnient  for  both  mariners  and 
comp>anies  by  restricting  mariners  to 
vessels  of  particular  horsepowers. 
Twenty-six  percent  of  them  objected  to 
the  breakpoint  as  written  and  requested 
that  it  be  either  removed  or  completely 
revised  using  a  higher  breakpoint;  in 
contrast,  only  2  percent  of  them  stated 
that  3000  horsepower  was  too  high  and 
requested  that  it  be  either  removed  or 
completely  revised  using  a  lower 
breakpoint.  Another  twelve  percent  of 
the  opposing  comments  specifically 
recommended  that  the  Coast  Guard 
remove  any  horsepower  breakpoint  as 
the  qualifying  criterion  and  use  a  ratio 
of  the  vessel's  gross  tonnage  to  the  siae 
of  the  vessel's  tow.  Many  of  them 
opposed  the  horsepower  breakpoint 
arguing  that  small  towing  vessels 
require  just  as  much  hjin/<ling 


responsibilify  as,  and  often  more  than, 
larger  vessels  since  smaller  vessels  are 
limited  in  maneuvering  capabilify.  They 
argued  that  the  size  of  the  two — not  the 
horsepower  of  the  tug — determines  the 
level  of  safety.  Mariners  also  expressed 
concern  that  a  breakpoint  would  let 
employers  prevent  less-experienced 
mariners  from  obtaining  equal 
employment-opportunities. 

In  consideration  of  the  comments 
received  and  TSACs  recommendation, 
the  Coast  Guard  has  decided  to  replace 
the  horsepower  breakpoint  with 
proficiency  as  the  basis  of  authorify  fior 
the  new  licensing  system.  The  TSAC 
working  group  pointed  out  that,  while 
some  level  of  horsepower  had  originally 
seemed  a  sound  criterion  for 
diffierentiation  of  licenses,  no  consensus 
had  ever  formed  within  the  industry  as 
to  just  what  level  was  most  appropriate 
for  a  breakpoint.  Therefore,  increased 
emphasis  on  the  experience  an 
applicant  has  on  particular  waters  will 
replace  any  such  breakpoint 

15.  Route  Endorsements 

The  Coast  Guard  received  about  65 
comments  p>ertaining  to  route 
endorsements,  17  percent  of  which 
supported  them  as  proposed  and 
perceived  geographical  knowledge  of 
the  traveled  area  as  a  necessify.  Some  of 
these  comments  even  suggested  that  the 
endorsements  be  more  restrictive  than 
proposed.  Meanwhile,  74  percent  of  the 
comments  opposed  route  endorsements. 
These  comments  maintained  that,  in 
some  cases,  a  mariner  may  have  to 
travel  unlicensed  on  one  route  while 
trying  to  get  to  the  route  for  which  he 
or  she  holds  a  license  (for  example, 
marinera  with  licenses  endorsed  for 
Oceans  already  have  to  travel  through 
Near-coastal  waters  to  get  to  their 
regular  routes),  in  additicm,  the 
comments  argued  that  route 
endorsements  would  unnecessarily 
restrict  marinera,  ultimately  limiting 
their  employment — ^financially  and 
professionally — ^within  a  company. 

Other  concerns  expressed  by  the 
comments  pertained  to  either  specific 
route  endorsements  or  procedures  for 
obtaining  endorsements.  Several 
comments  argued  that  Western  rivers 
covers  multiple  routes  and  should 
therefore  be  eliminated  from  the 
proposed  rule  or  modified  to  reflect 
specific  routes.  A  separate  comment 
recommended  inclusion  of  the 
Mississippi  in  that  for  Western  rivers, 
while  others  requested  clarification  of 
those  for  RiA^ra  and  Western  rivers,  and 
inclusion  of  the  Gulf  Intercoastal 
Waterways  in  that  for  either  Near- 
coastal  watera  or  the  Great  Lakes  and 
inland  waters.  Comments  also  requested 
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the  Coast  Guard  to  allow  use  of  an 
employment  record  or  company 
document  for  proof  of  time  and 
experience  on  a  particular  route. 

Under  this  SNPRM,  as  imder  the 
NPRM.  towing  vessel-licenses  would  be 
issued  for  the  following  routes: 

a.  Oceans. 

b.  Near-coastal  routes. 

c.  Great  Lakes  and  inland  routes. 

d.  Rivera. 

e.  Western  rivere. 

f.  Restricted  local  areas  designated  by 
Officera  in  Chaige,  Marine  Inspection 
(OCMIs). 

The  license  of  a  master  or  mate  (pilot) 
of  towing  vessels  endorsed  for  Oceans 
would  authorize  service  on  Near-coastal 
routes,  Great  Lakes  and  inland  routes,  or 
Riven  upon  30  days  of  observation  and 
training  on  the  subordinate  route.  That 
of  a  master  or  mate  (pUot)  of  towing 
vessels  endorsed  for  Near-coastal  routes 
would  authorize  service  on  (keat  Lakes 
and  inland  routes  or  Rivera  upon  30 
days  of  observation  and  training  on  the 
subordinate  route. 

On  the  Western  rivera,  the  methods  of 
towing,  the  aids  to  navigation,  the 
operating  methods,  and  the  operating 
environment  are  unique.  Therefore,  not 
even  the  license  of  a  master  or  mate 
(pUot)  of  towing  vessels  endoraed  for 
Oceans,  Near-coastal  routes,  Great  Lakes 
and  inland  routes,  or  Rivera  would 
authorize  service  on  Western  riven.  To 
get  an  endorsement  for  this  service,  an 
applicant  would  have  to  show  90  days 
of  operation  and  training  ovm  a  route  on 
a  Western  river. 

To  get  an  endorsement  for  a  new 
route,  an  applicant  woidd  have  to  ptass 
an  exam  for  the  route  and  serve  in  the 
next  lower  grade  for  90  days  on  the 
route  sought  Afterwards  the  Coast 
Guard  would  remove  the  lower-grade 
restriction.  For  example,  an  applicant 
holding  a  license  as  master  of  towing 
vessels  endorsed  for  Rivera,  applying  for 
the  same  license  endorsed  for  a  Near- 
coastal  route,  would  have  to  pass  an 
exam  for  this  route  and  submit  evidence 
of  90  days'  experience  as  not  a  master 
but  a  mate  on  this  route.  Upon 
completion  of  the  required  sea  service, 
the  applicant  could  have  his  or  het 
master's  license  endorsed  for  this  route. 

16.  Grandfathering  of  Licenses 

The  Coast  Giiard  received  56 
comments  pertaining  to  the  licensing  of 
experienced  marinera,  the  majority  of 
which  (84  percent)  wholly  supported 
grandfothering  holdera  of  current 
licenses  commensurate  with  experience. 
The  remaining  comments  either 
opposed  grandfethering  or  requested 
clarificadon  on  the  criteria  for 
grandfathering. 


Marinera  cmrently  holding  OUTV 
liceiues  could  have  them  renewed  as 
licenses  for  mastera  of  towing  vessels. 
These  marinera  therefore  would  be 
grandfathered  in  that  they  would  have 
to  meet  only  the  renewal  requirements 
contained  in  the  proposed  rule. 

17.  Special  Endorsements 

The  Coast  Guard  received  about  25 
comments  in  response  to  its  request  for 
comments  on  the  applicabilify  of  the 
proposed  requirements,  specifically  the 
horsepower  breakpoint  on  haifaor- 
tovring  vessels  and  assist-towing 
vessels.  Only  4  comments  opp<»ed  a 
harbor  endorsement,  free  of  horsepower 
limitation,  while  12  comments 
supported  a  harbor  endorsement  tot  the 
following  reasons:  (1)  Harbor  work 
requires  flexibilify;  (2)  harbor  vessels  do 
not  £ace  the  same  level  of  danger  as  do 
line  boats;  and,  (3)  without  the 
endorsement,  the  proposed  horsepower 
breakpoint  would  limit  career 
advaiu»ment  A  separate  comment 
suggested  that,  since  harbor-towing 
companies  normally  use  their  operaton 
on  all  of  their  boats  at  one  time  or 
another,  a  harbor-vessel  operator  should 
have  to  demonstrate  proficiency  on  the 
con^wny-owned  vessel  with  the  highest 
horsepower, 

Three  conunents  supported  a  special 
endorsement  for  mastera  of  assist- 
towing  vessels  on  the  basis  that  it  would 
be  difficult  to  obtain  a  master  to 
undertake  a  ship  assist  without  such 
endorsement  lliese  conunents  also 
noted  that  assist-towing  vessels  have 
different  demands  from  other  towing 
vessels  and  need  less  damage  control. 
Another  conmient  suggested  applying  a 
horsepower  limitation  on  an 
endorsement  for  assist-towing  vessels  if 
the  mariner  seeking  it  has  experience 
only  with  such  vessels.  However,  the 
same  comment  argued  that  those 
marinen  with  experience  on  vessels  of 
greater  horsepower  should  be  permitted 
to  operate  these  without  limitation  by  a 
restrictive  endorsement  Only  three 
comments  agreed  that  operatora  of 
assist-towing  vessels  of  26  feet  or  more 
in  length  that  are  hired  for  commercial 
use  should  be  subjected  to  the  same 
standards  and  testing  as  operaton  of 
othw  towing  vessels. 

I^AC  voiced  concern  about  the 
difficulties  for  marinera  in  the  vessel 
assist  segment  of  the  industry  to  obtain 
training  time  for  the  apprentice  mate 
(steeraman)  license.  TSAC 
recommended  that  vessel  assist 
applicants  {noceed  to  the  mate  (pilot) 
license  by  completing  the  written  exam 
and  demonstrating  proficiency  at  the 
same  time.  Note:  The  mariner  will  also 
have  to  complete  either  the  training- 


record  book  or  an  approved  training 
course. 

The  SNPRM  does  not  propose  a 
horsepower  breakpoint  for  towing- 
vessel  licenses.  Vessel  assist  licenses 
(not  to  be  confused  with  licenses 
endorsed  for  Assistance-Towing)  msy  go 
directly  to  mate  of  towing  vessels 
without  getting  an  apprentice  mate 
(steersman)  license  but  will  be  limited 
to  the  vessel  assist  portion  of  the 
industry. 

The  Coast  Guard  received  four 
commants  pertaining  to  other  fypas  of 
vessels  used  in  the  towing  industry.  Ona^ 
comment  requested  that  oil-spill- 
response  vessels  be  excluded  from  the 
proposed  requirements  because  the 
requirements  would  create  an 
unnecessary  financial  burden  on  the 
companies  that  operate  these  vessels 
withiout  enhancing  navigational  safsty. 
Two  comments  supported  an 
endorsement  for  anchor-handling  tug- 
supply  (AHTS)  vessels,  which  support 
the  offshore  indtistry,  becavise  barge 
towing  is  not  a  primary  source  of 
emplo3nnent  for  these  vessels.  Another 
comment  noted  that  the  NPRM  had  not 
discussed  passenger  barges,  but 
requested  that  they  be  exempt  from  this 
rulemaking.  Passenger  barges  are 
inspected  and  certified  by  the  Coast 
Guard  and,  by  themselves,  are  not 
affected  by  tlds  rulmnaking.  However, 
the  means  of  propidsion  (towing 
vessels)  for  the  most  part  do  not  require 
inspection  and  certification,  and  are 
included  in  this  rulemaking. 

Oil-spill-response-vessels  will  not 
normally  be  exempt  frt>m  the  proposed 
licensing  requirement:  however,  in 
emergencies  such  as  a  major  oil  spill, 
the  local  OCMI  can  ten^>orarily  exempt 
oil-spill-response-vessels  for  the 
duration  of  the  emergency.  AHTS 
vessels  may  already  qualify  for  licensing 
exemptions,  and  no  additional 
exemptions  for  this  segment  of  the 
industry  are  being  considered. 

The  Coast  Guard  notes  that  vessels 
engaged  solely  in  assistance  towing  an 
covOTed  by  existing  regulations  and 
remain  exempt  from  this  rulemaking.  It 
has  proposed  a  definition  of  disabled 
vessel  imder  §  10.103  to  better  define 
the  assistance-towing  industry  and 
show  that  this  proposed  nile  does  not 
cover  that  industry. 

The  Coast  Guard  recognizes  that— by 
employing  similar  terms.  Assistance 
to¥nng  and  Vessel  assist,  for  dissimilar 
industries — it  may  be  risking  confusion. 
The  Coast  Guard  invites  your  comments 
to  avert  any  confusion. 
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te.  other.  General  Subject  Matter 

Several  comments  opposed  the  Coast 
Guard's  attempt  to  furdier  regulate  the 
towing  industry,  an  attempt  based,  they 
stated,  on  one  mariner's  incompetence 
resulting  in  the  Amtrak  casualty.  Other 
comments  (inconsistent  with  those) 
resented  the  application  of  blue-water 
rules  to  a  brown-watra-  industry. 
Remaining  comments  cited  the  Coast 
Guard's  fidluie  to  properly  and  safsly 
maintain  waterways  and  regulate 
raczeatioaal  and  pleasure  boats,  rather 
than  opentofs'  aiToiB,  as  the  basis  for 
probleiDs  in  tlw  towing  industry.  A 
number  of  these  comments  did  not 
relate  directly  to  the  content  of  the 
propoeed  regulations.  Illustrative  of 
these  w«fe  issues  of  the  12-hour  work 
limit  (2-watch  system),  the  increased 
manning  of  towing  vessels  to  include  a 
licensed  engineer,  and  the  reason  for 
improved  aids  to  navigation.  The  Coast 
Guard  has  addressed  and  will  address 
theae  iasues  and  odiers  in  appropriate 
ways  outside  of  this  SNPRM. 

The  dafinitioiis  of  "Coast  Guard- 
•ooaplad."  "designated  examiner." 
''pnctkal  damoDMtration."  "qualified 
instructor."  and  "standard  of 
competence."  proposed  undw  §  10.103, 
and  §10.309.  titled.  "Coast  Guard- 
■oo^plHl  training  other  than  approved 
courses",  were  published  in  the  Coast 
Guard  intarim  rule  implonenting  the 
1978  Standards  of  Training. 
Cartificatifgn  and  Watchkeeping  for 
Sealaieis  a*  amended  in  1995  (62  FR 
34506);  and.  therefore,  they  have  been 
removed  from  this  proposed 
rulemaking. 


This  piopoaed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  CMer  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(aM3)  of  that 
Oder.  It  has  not  been  reviewed  by  the 
CMBce  of  Management  and  Budget  under 
that  Gtder.  It  is  not  significant  under  the 
legulatoty  poticiaa  ud  procedures  of 
the  Oapattmant  of  Ttanapoitation  (DOT) 
f44  PR  11040;  February  28. 1979). 

A  diafk  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  polidse 
and  prooaduraa  of  DOT  has  bewi 

1  and  ia  available  in  the  docket 
k  or  copying  where 
lerMXMencs.  A  summary 
of  the  Bvahiatian  falknvs: 


The  principal  beaefits  of  this 
pminaad  rale  would  be  to  enhance  the 
— ii^  of — sijiliiei  and  reduce  the  risk 
of  oolUaiaBa.  aJHsions.  pounding, 
I  in  the  towing 


industry.  The  training  required  by  this 
rule  has  the  particular  potential  to 
significantly  decrease  the  number  of 
fatalities  and  injuries  in  the  industry.  If 
this  rule  reduces  the  number  of 
reportable  marine  casualties — whether 
they  involve  fatalities,  injuries  requiring 
profossional  medical  treatment,  or 
property  damage  costing  in  excess  of 
$25,00(>— by  13  a  year  over  the  next  10 
yeers,  the  benefits  will  exceed  the  costs. 
The  effectiveness  to  this  rulemaking 
cannot  be  accurately  quantified  because 
of  the  inability  to  measure  the  damage 
dollars  based  on  human  error  alone. 
However,  the  baseline  of  pre>enting  3 
deaths,  which  is  50%  of  the  total 
fMalities  which  occurred  in  the  past  ten 
yens  from  casualties  that  this  rule 
should  prevent,  would  be  $8.1  million. 
Therefore,  this  alone  will  exceed  the 
total  cost  of  the  rulemaking.  The 
complex  cumulative  effect  of  human 
error  makes  it  difficult  to  quantify  the 
exact  benefits  of  the  proposed  rule. 

One  way  to  reduce  the  risks 
associated  with  human  error  in 
operating  towing  vesseb  is  to  ensiire 
that  mariners  maintain  the  highest 
practicable  standards  of  training, 
certification,  and  competence.  Although 
the  Coast  Guard  recognizes  that  many 
prudent  operators  already  practice 
proficient  navigation,  this  rule  would 
codify  their  skuls.  provide  basic 
performance  standards  for 
demonstration  of  proficiency,  and 
compel  compliance  for  operators  not 
conforming  to  sound  practices  of  the 
majorify  of  the  industry.  The  rule  is 
intended  to  accrue  benefits  from  a 
reduction  of  towing-vessel  accidents 
and  injiuies  through  an  increased 
awareness  of  safe  towing  practicee. 

Summary  a/ Costs 

There  are  around  5,400  dociunented 
towing  vessels  in  the  United  States.  The 
impact  on  the  operators  of  these  vessels 
would  be  minimal  because  holden  of 
current  licenses  would  be  grandfathered 
into  licenses  commensurate  with  their 
experience.  Because  these  new  licenses 
would  be  issued  at  the  time  of  routine 
renewal,  there  would  be  no  new  nmn' 
fees  for  them.  The  propoaed  rule, 
however,  would  result  in  increased  fees 
for  new  entrants  into  the  industry. 

Most  changes  to  the  proposed  rule  in 
this  SNPRM  either  are  editorial  or 
update  technical  information  to  reflect 
comments  to  the  NPRM.  But  there  are 
certain  ones  that  are  substantive  and 
will  require  difiiarent  behavior  by 
marinns.  Responsive  to  comments  from 
the  public  and  TSAC,  the  Coast  Guard 
would  let  those  mariners  who  have 
maintained  recency  of  service,  and  have 
not  had  administrative  action  ipin** 


their  license  culminating  in  suspmision 
or  revocation,  forgo  any  demonstration 
of  proficiency  for  license  renewal; 
rather,  the  Coast  Guard  woidd  let  them 
submit  "information". 

The  Coast  Guard  estimates  the  anmul 
costs  of  compliance — for  new  entrants 
into  the  industry — with  the  proposed 
rule  at  around  $1,057,850.  The  10-year 
present  value  of  these  costs,  discounted 
at  7  percent  beck  to  1996.  would  total 
$7,429,896. 

Small  Entitles 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.).  the  Coast  Guard 
considers  whether  this  proposed  rule,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

'This  proposed  rule  would  place  its 
primary  economic  burden  on  the 
mariners,  not  on  their  employers — who 
may,  though  they  need  not.  assiune 
responsibility  for  this  burden.  The  Coast 
Guard  expects  that,  of  the  employers 
who  would  assume  this  responsibility, 
few,  if  any,  would  be  small  entities. 
Therefore,  the  Coast  Gxiard  cntifies 
under  5  U.S.C  605(b)  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
3rou  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
economic  impact  on  your  business  or 
organization,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  in  what  way  and 
to  what  degree  this  proposed  rule  would 
economically  affect  it. 

Aaaiaf  nre  for  Small  Entitiee 

In  accordance  with  section  213(a)  oi 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L  104-121).  the  Coast  Guard  wants  to 
assist  small  entities  in  understanding 
this  proposed  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
your  small  business  or  organization  is 
affected  by  this  rule  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
LCDR  Don  Darcy .  Office  of  Operating 
and  Environmental  Standards  (G-MSO). 
202-267-0221. 


This  proposed  nde  provides  for  a 
collection  of  information  under  the 
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Paperworic  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.).  As  defined  in  5 
CFR  1320.3(c),  "collection  of 
information"  includes  reporting, 
recordkeeping,  monitoring,  posting, 
labeling,  and  other,  similar  actions.  The 
tide  and  description  of  the  information 
collections,  a  description  of  the 
respondents,  and  an  estimate  of  the  total 
annual  burden  follow.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  seerching  existing  sources 
of  data,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection. 

DOT  Afo.:  2115. 

CMB  Control  No.:  2115-0623. 

Title:  Licensing  and  Manning  for 
Officers  of  Towing  Vessels. 

Summary  of  the  Collection  of 
tnfbnnation:  This  proposed  rule  wrould 
require  every  mariner  who  seeks  an 
original  license  as  mate  (pilot)  of  towing 
vessels  or  an  endorsement  for  towring 
vessels  to  have  a  training-record  book.  It 
may  also  require  a  report  on  a  final 
check-ride  before  a  designated 
examiner. 

Need  for  Information:  The  need  for 
the  collection  of  information  is  to 
ensure  that  the  mariners'  training 
information  is  available  to  assist  in 
determining  an  individuals  overall 
qualification  to  hold  a  Coast  Guard 
issued  merchant  marinen  license.  These 
recordkeeping  requirements  are 
consistent  with  good  commercial 
practices  to  the  end  of  good  seamanship 
for  safe  navigation.  The  following  is  a 
section-by-section  explanation  of  them: 

Proposed  §  10.304(e)  would  require 
each  applicant  for  a  license  as  mate 
(pilot)  of  towing  vessels,  and  each 
master  or  mate  of  self-propelled  vessels 
of  greater  than  200  gross  tons  seeking  an 
endorsement  for  towing  vessels,  to 
complete  a  training-record  book. 

Proposed  §  10.463(h)  would  require  a 
company  to  maintain  evidence  that 
every  vessel  it  operates  is  imder  the 
direction  and  control  of  a  licensed 
mariner  with  appropriate  experience, 
including  30  days  of  observation  and 
training  on  the  intended  route.  The 
OHnpany  could  do  this  with  copies  oi 
current  licenses  and  voyage  recxtrds  that 
OMMt  companies  already  keep. 

Proposed  §  10.464(d)(2)  would  require 
masters  of  vessels  of  greater  than  200  GT 
to  maintain  training-record  books  for 
license  endorsements  as  masters  of 
towing  vessels.  Collection  of  this 
information  is  necessary  to  ensure  that 
the  masters  have  ccunpleted  the  series  of 
qualifications  for  licensing. 

Proposed  §§  10.465(a)(2).  (bX2),  (cK2). 
and  (d)(2)  woidd  each  require  a  final 
check-ri(^  before  a  designated 
afxaminer.  They  would  then  require  die 


applicant  to  submit  his  or  her 
completed  training-record  book  to  the 
Coast  Guard  Regional  Examination 
Center.  Collection  of  this  information  is 
necessary  because  it  would  raise  the 
safety  of  towing  by  upgrading  the 
evaluation  process. 

Proposed  §  10.465(dK2)  would  also 
require  mates  of  self-propelled  vessels 
of  greater  than  200  GT  to  maintain 
training-record  books  for  license 
endorsements  as  mates  (pilots)  of 
towing  vessels.  Collection  of  this 
information  is  necessary  to  ensure  that 
the  mates  have  completed  the  series  of 
qualification  for  licensing. 

Proposed  Use  of  Information:  TiuB 
information  wouM  warrant  the  mariner 
qualified  to  hold  a  license  for  the 
service  in  which  he  or  she  would 
enmge. 

D^cription  of  Respondents:  Marinen 
licensed  to  operate  towing  vessels, 
prospective  towing  vessel  officers,  and 
companies  einploying  these  mariners. 

Number  of  nesponaents:  14.455 
marinen  of  towing  vessels  and 
approximately  400  companies 
employing  these  muinen,  during  a  3- 
year  period. 

Frequency  of  Response:  For  60 
percent  of  the  marinen,  the  frequ«icy  of 
response  is  estimated  to  be  once  over 
the  initial  three  yeers.  An  estimated  five 
percent  of  currentiy  licensed  marinen 
may  complete  a  report  on  a  final  check- 
ride  before  a  designated  examiner  evoy 
5  yean.  Final  check-ride  before  a 
designated  examiner  under  proposed 
§§  10.465  (a)(2),  (b)(2).  (c)(2).  and  (d)(2) 
would  entail  a  one-time  record  after  the 
mariner's  training-record  book  had  been 
completed.  Approximatefy  400 
companies  would  be  required  to 
maintain  a  Ijcimse  and  voyage  record 
file  for  eech  mariner  to  be  revised  upon 
the  expansion  of  a  mariner's  route. 

Burden  of  Response:  Approximatefy 
95  percent  of  current  licoised  towing 
vessel  operaton  would  have  to  perform 
an  estimated  1.0  hour  of  management 
over  a  3-year  period  to  provide  the  Coast 
Guard  updates  of  their  licensing 
records.  Approximately  five  percent  of 
die  currently  licensed  marinen  may 
perform  an  estimated  0.5  houn  of 
management  time  to  comply  with 
providing  the  Coast  Guard  the  final 
check-ride.  Approximately  1.560  eutry 
marinen  seeldng  a  license  to  operate 
towing  vessels  would  have  to  perform 
an  estimated  1.0  hour  of  management 
time  over  a  3-yeer  period  to  compfy 
with  providing  the  Coast  Guard  updates 
of  their  licensing  records.  Under 
proposed  §  10.643(hl,  approximately 
400  companies  would  have  to  maintain 
evidence  that  every  vessel  it  operates  is 
under  the  direction  and  control  of  a 


licensed  mariner  with  appropriate 
experience.  Each  company  woidd 
pOTform  0.25  hours  of  administrative 
time  for  each  mariner  to  maintain  these 
lecotds.  The  estimated  cost  burden  for 
information  collection  would  be 
§  106,069.25  per  year  and  $318,207.75 
fca  the  initial  3  yean. 

Estimated  Total  Annual  Burden: 
During  a  3-year  period,  the  total 
reporting  and  recordkeeping  burden 
wcndd  be  12,717.25  houn. 

As  required  by  section  3507(d)  of  the 
Paperwcvk  Reduction  Act  of  1995,  the 
Coast  Guard  has  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  tat  its 
review  of  the  collection  of  information. 

The  Coast  Guard  solidto  public 
comment  on  the  propoeed  collection  of 
information  to:  (1)  Evaluate  whether  the 
infnmation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Coast  Guard,  including  whether  the 
information  would  have  practical 
utility;  (2)  evaluate  the  accuracy  ctf  the 
Coast  (Kurd's  estimate  of  the  burden  of 
the  collection,  including  the  validify  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utilify,  and 
clarify  of  the  information  to  be 
collectad;  and  (4)  minimis  the  burdm 
of  the  collection  on  those  who  are  to 
respond,  as  by  allowing  the  submittal  of 
responses  by  electronic  means  or  the 
use  of  other  forms  of  information 
technology. 

Persons  submitting  conunents  on  the 
collection  of  information  should  submit 
their  comments  both  to  OMB  and  to  the 
Coast  Guard  where  indicated  under 
ADDRESSES  by  the  date  under  DATES. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number.  Before  the  requirements  for  this 
collection  of  infmnation  become 
effective,  the  Coast  Gtiard  will  publish 
notice  in  the  Federal  Register  of  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  collection. 

FederaUaa 

The  Coast  Guard  has  analyzed  this 
rule  imder  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  tiiis  proposed  rule 
does  not  have  sufBdent  implications  for 
federalism  to  warrant  the  preparaticm  of 
a  Federalism  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  propoaed 
nde  and  concluded  that,  under 
paragraph  2.B.2.e434)  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
cat^oricaUy  excluded  from  further 
environmental  documentetion.  This  rule 
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is  a  matter  of  "training,  qualifying, 
licensing  and  disciplining  of  maritime 
personnel"  within  the  meaning  of 
subparagraph  2.B2.e  (34)  of 
Commandant  Instruction  M16475.1B 
that  clearly  has  no  environmental 
impact.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

UatofSabjacti 

46CFRPaitlO 

Reporting  and  recordkeeping 
requirements.  Schools,  Seamen. 

46  era  Port  15 

Reporting  and  recordkeeping 
requirements.  Seamen,  Vemels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  10  and  15  as 
follows: 

PART10-UCENSINQ  OF  MAftfTME 
PERSONNEL 

1.  Review  the  authority  citation  fior 
part  10  to  reed  as  follows: 


14  U.S.C  633;  31  U.S.C  9701; 
46  U.&C.  2101.  2103.  and  2110;  46  U.S.C 
Chapter  71;  46  U.S.C  7302.  7502.  7505.  and 
7701:  49  CFR  1.45  and  1.46.  Saction  iai07 
k  alao  isniad  under  the  autliority  of  44 
U.&C  3507. 

2.  To  §  10.103.  add  definitions,  in 
alphabetical  order,  to  read  as  follows: 

|iaio3 


Apprentice  mate  (steersman)  of 
towing  vessels  means  a  mariner 
qualified  to  perform  watchkeeping  on 
the  bridge,  aboard  a  towing  vessel, 
while  in  training  under  the  direct 
supervision  of  a  licensed  master  or  mate 
(pilot)  of  towing  vessels. 

Approved  training  means  training  that 
is  approved  by  the  Coast  Guard  or  meets 
the  requirements  of  §  10.309. 

Disabled  vessel  meens  a  vessel  that 
needs  aesistance.  whetho-  docked, 
moored,  anchored,  aground,  adrift,  or 
under  way;  but  does  not  mean  a  barge 
or  any  other  vessel  not  regularly 
op>erated  under  its  own  power. 
•        •        •        •        • 

Pilot  of  towing  vesse/s  means  a 
qualified  officer  of  towing  vessels 
operating  exclusively  on  inland  routes. 


or  to  eecort  a  ship  with  HmitwH 
maneuverability. 


flOlOl    [Aiiwnda«q 

3.  In  §  10.201,  in  paragraph  (fHl). 
remove  the  words  "second-class 
operator  of  uninspected  towing  vessel" 
and  add,  in  their  place,  the  words  "mate 
(pilot)  of  towing  vessels  (19  years)"; 
and,  in  paragraph  (0(2),  remove  the 
words  "designated  duty  engineer  of 
vessels  of  not  more  than  1,000 
horsepower,  may  be  granted  to  an 
applicant  who  bias  reached  the  age  of  18 
years."  and  add,  in  their  place,  the 
words  "designated  duty  engineer  of 
vessels  of  not  more  than  1,000 
horsepower,  or  apprentice  mate 
(steersman)  of  towing  vessels,  may  be 
granted  to  an  applicant,  otherwise 
qualified,  who  has  readied  the  age  of  18 


f  10.208    [AMantfMQ 

4.  In  §  10.203.  in  Table  10.203. 
remove  the  word  "Uninspected"  from 
before  the  %vords  "towing  vessels"  and 
capitalize  the  first  letter  in  the  word 
"towing"  in  column  one;  and  remove 
the  words  "Operator.  21;  2/c  operator 
19."  from  the  license  category  that  way 
just  amended  to  read  "Towing  vessels" 
in  column  two  and  add,  in  their  place, 
the  words  "Master  of  towing  vessels:  21; 
mate  (pilot)  of  townng  vessels:  19; 
apprentice  mate  (steersman):  18". 

f10L206    (AaMmledl 

5.  In  §  10.205.  in  paragraph  (fXD. 
remove  the  words  "operator  of 
uninspected  towing  vessels"  and  add,  in 
their  place,  the  words  "master  or  mate 
(pilot)  of  towing  vessels";  and,  in 
paragraph  (gM3).  remove  the  words  "All 
operators  of  uninspected  towing  vessels, 
oceans  (domestic  trade)"  and  add.  in 
their  place,  the  words  "All  licenses  fior 
master  or  mate  (pilot),  except  apprentice 
mate  (steersman),  for  towing  vessels  on 
Oceans". 

6.  In  §  10.209,  add  paragraphs  (cX6) 
and  (7)  to  read  as  follows: 


1 10.200    Requirements  for  renewal  of 

\  o«  regia^.  and  8TCW 


Vessel  Assist  means  the  use  of  a 
towing  vessel  during  maneuvers  to 
dock,  undock.  moor,  or  unmoor  a  vessel. 


(c)-  •  • 

(6)  Except  as  provided  by  paragraph 
(cX7)  of  this  section,  an  applicant  for 
renewal  of  a  license  as  master  or  mate 
(pilot)  of  towing  vessels  shall  subnit 
satisfactory  evidence,  predating  the 
application  by  not  more  than  1  year,  of 
satisfying  the  requirements  of  paragraph 
(cKlHi)  or  (ii)  of  this  section,  or  those  of 
paragraph  (c)(lKiv)  of  this  section 
except  the  exercise;  and  of — 


(i)  Either  completing  a  practical 
demonstration  of  maneuvering  and 
handling  a  towing  vessel  before  a 
designated  examiner  or  submitting 
documentation  in  the  form  of  a  training- 
record  book  listing  training,  drills, 
experience  during  the  license's  validity 
in  which  an  operator's  proficiency  is 
assessed  over  time;  and 

(ii)  Either  passing  a  rules-of-the-road 
exercise  or  completing  a  refresher- 
training  course. 

(7)  Aji  applicant  for  renewal  of  a 
license  as  master  or  mate  (pilot)  of 
towing  vessels  whose  most  recent 
license  was  suspended  or  revoked  by  an 
administrative  Law  judge  for 
incompetence  shall  complete  the 
practical  demonstration  rather  than 
submit  the  training-record  book  under 
paragraph  (cX6Ki)  of  this  section. 

7.  In  §  10.304,  redesignate  peragraph 
(h)  as  (i),  and  add  new  paragraph  (h)  to 
read  as  follows: 

f10i004    SutwOtotlon  of  training  for 
raquired  aervtoe,  and  use  of  training-reoord 


(h)  Each  applicant  for  a  license  as 
mate  (pilot)  of  towing  vessels,  and  each 
master  or  mate  of  self-propelled  vessels 
of  greater  than  200  gross  tons  seeking  an 
endorsement  for  towing  vessels,  shall 
complete  a  training-record  book  that 
contains  at  leest  the  following: 

(1)  Identification  of  the  candidate, 
including  full  name,  home  address, 
photograph  or  photo-image,  and 
personal  signature. 

(2)  Objectives  of  the  training  and 
assessment 

(3)  Tasks  to  be  performed  or  skills  to 
be  demonstrated. 

(4)  Criteria  to  be  used  in  determining 
that  the  tasks  or  skills  have  been 
performed  properly. 

(5)  Places  for  a  qualified  instructor  to 
indicate  by  his  or  her  initials  that  the 
candidate  has  received  training  in  the 
proper  performance  of  the  tasks  or 
skills. 

(6)  A  place  for  a  qualified  examiner  to 
indicate  by  his  or  her  initials  that  the 
candidate  has  successfully  completed  a 
practical  demonstration  and  has  proved 
competent  in  the  task  or  skill  under  the 
criteria. 

(7)  Identification  of  eech  qualified 
instructor  by  full  name,  home  address, 
employer,  job  title,  ship  name  or 
business  address,  number  of  any  Coast 
Guard  license  or  document  held,  and 
personal  signature. 

(8)  Identification  of  each  designated 
examiner  by  full  name,  home  address, 
employer,  job  title,  ship  name  or 
business  address,  number  of  any  Coast 
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Guard  licenae  or  docummt  held,  and 
personal  signatuie  confirming  that  his 
or  her  initials  certify  that  he  or  she  has 
witnessed  the  practical  demonstiatian 
of  a  particular  task  or  skill  by  the 
candidate. 


8.  fai  §  10.403.  revise  the  heading  of 
the  section  and  Figure  10.403  to  read  as 
follows: 


flO.403   Stniduraotdeck 


OOOS  4tlS-144l 


5555a  Fedwal  Ragiiter  /  Vol.  62.  No.  207  /  Monday,  October  27.  1997  /  Proposed  Rules 


Fadaral  Register  /  Vol.  62.  No.  207  /  Monday,  October  27.  1997  /  Proposed  Rules 


55559 


f  10.412    (AmwidMq 

9.  In  §  10.412(a),  remove  the  words 
"operator  of  uninspected  towing 
vessels,". 


110414 

10.  In  §  10.414(a).  remove  the  words 
"operator  of  uninspected  towing 
vessels.". 

11.  In  §  10.418.  revise  the  heading  and 
paragraph  (b)  to  reed  as  follows: 

Nssp^oeslBl  sisein  or  mblor  veesalBOfnot 
HMfeinan  800  Qfose  Ions, 

•        •        •        •        • 

(b)  The  holder  of  a  license  as  mastor 
or  mate  (pilot)  of  towing  vessels 
Buthorixing  service  on  Oceans  or  Near- 
coastal  routes  is  eligible  for  a  license  as 
master  of  Ocean  or  Neer-coastal  steam 
or  motor  vessels  of  not  more  than  500 
gross  tons  after  both  1  year  of  service  as 
master  or  mate  of  towing  vessels  on 
Oceans  or  Near-coastal  routes  and 
completion  of  a  limited  examinatioiL 

flOi4ao   [AiMnda4 

12.  In  §  10.420.  remove  the  words 
"operator  of  uninspected  tanring 

vessels,". 

110424    [Amanda^ 

13.  In  $  10.424(aX2),  remove  the 
words  "operatcH'  or  second-class 
operator  of  ocean  or  near  coastal 
uninspected  towing  vessels"  and  add,  in 
their  place,  the  words  "master  or  mate 
of  Ocean  or  Near-coastal  towing 
vessels". 

14.  In  §  10.426.  revise  the  heading  and 
paragraph  (aX2)  to  read  as  follows: 


(2)  One  year  of  total  service  as 
licensed  master  or  mate  of  towing 
vessels  on  Oceans  or  Near-coastal 
routes.  Con^>letion  of  a  limited 
examination  is  also  required. 


1101442 

15.  In  §  10.442,  paragraphs  (a)  and  (b), 
remove  the  words  "operator  of 
uninspected  towing  vessels"  from  the 
two  places  where  they  occur  and  add. 
in  tlMir  places,  the  wrads  "master  m 
mate  (pilot)  of  towing  vessels". 

16.  hi  §  10.446,  revise  the  heading  and 
paragraph  (b)  to  read  as  follows: 


I10L440 


eligible  for  this  license  after  completion 
of  both  1  jrear  of  service  as  master  or 
mate  (pilot)  of  towing  vessels  and  a 
limited  examination  specific  to  towing. 

|10l4S2    [AimndadI 

17.  In  §  10.452(a),  remove  the  wends 
"operator  m  second-class  operator  of 
uninspected  towing  vessels"  and  add,  in 
their  place,  the  words  "master  or  mate 
(pilot)  of  towing  vessels". 


110402 

18.  hi  §  10.462(c)  introductoiy  text, 
remove  the  words  "operator  of 
uninspected  towing  vessels"  and  add,  in 
their  place,  the  words  "master  or  mate 
(pilot)  of  towing  vessels". 

19.  Add  §  10.463  to  read  as  follows: 


(b)  The  holder  of  a  license  as  master 
or  mate  (pilot)  of  towring  vessels  is 


(a)  The  Coast  Guard  issues  licenses  as 
master  and  mate  (pilot)  of  towing 
vessels  in  die  following  categories: 

(1)  Unlimited.  For  this  section. 
unlimited  means  a  towing  vessel  of  less 
than  200  grass  tons  not  conducting 
vesse/ assist 

[2)  Vessel  aasiMt 

(b)  The  Coest  Guard  restricts  licenses 
as  master  and  mate  (pilot)  of  towing 
vessels  for  Oceans  and  Near-coastal 
routes  by  the  gross  tonnage  of  the 
towing  vessels  on  which  the  experience 
was  acquired — by  200,  500,  and  1,600 
gross  tons,  in  accordance  with 

S§  10.424. 10.418,  and  10.412. 
respectively. 

(c)  The  Coast  Guard  endorses  licenses 
as  master,  mate  (pilot),  and  apprentice 
mate  (steosman)  of  towing  vessels  for 
one  or  more  of  tbe  following  routes: 

(1)  Oceans. 

(2)  Neer<»astal  routes. 

(3)  Great  Lakes  and  inland  routes. 

(4)  Rivns. 

(5)  Western  rivers. 

(6)  Restricted  local  areas  designated 
by  OfBcers  in  Charge,  Marine 
Inspection. 

(d)  A  license  as  master  or  mate  of 
towing  vessels  endorsed  for  Oceans 
authorizes  service  on  Oceans.  TUs 
license  also  authorizes  service  on  a 
subordinate  route  of  Neer-coastal,  Gieat 
Lakes  and  inland,  or  Rivers  (except  ^ 
Western  rivers)  upon  completion  of  30 
da]rs  of  observation  and  training  on  the 
specific  subordinate  route. 

(e)  A  licaose  as  master  or  mate  (pilot) 
of  towing  vessels  endorsed  for  Near^ 
coastal  routes  authorizes  service  on 
Near-coastal  routes,  Great  Lakes  and 
inland  routes,  and  Rivers  (except 
Western  rivers)  (^x>n  completion  of  30 
days  of  observatioti  and  trainiag  on  eadi 
subordinate  route. 


(f)  A  license  as  mastor  or  mate  (pilot) 
of  towing  vessels  endorsed  for  Great 
Lakes  and  inland  routes  authorizes 
service  on  Great  Lakes  and  inland  routes 
and  Rivers  (except  Western  rivers)  upon 
completion  of  30  days  of  observaticm 
and  training  on  the  subordinate  route. 

(g)  Before  serving  as  master  or  mate 
(pilot)  of  towing  vessels  on  Western 
rivers,  the  liceiised  mariner  shall 
possess  96  days  of  observation  and 
training  and  have  his  or  her  license 
endorsed  for  Western  riven. 

(h)  Each  company  must  m«int«tn 
evidence  that  every  vessel  it  operates  is 
under  the  direction  and  control  of  a 
licmsed  mariner  with  appropriate 
experience,  including  30  days  of 
observaticm  and  training  on  the 
intended  route. 

(i)  For  all  inland  routes,  the  license  as 
pilot  of  towing  vessels  is  equivalent  to 
that  as  mate  of  towing  vessels.  All 
qualifications  and  equivalencies  are  the 


({)  For  all  inlmd  routes,  the  licaase  as 
steersman  is  equivalent  to  that  as 
apprentice  mate.  All  qualifications  and 
equivalencies  are  the  same. 

20.  Revise  §  10.464  to  read  as  follows: 

f1O404 


(a)  For  a  license  as  master  of  towing 
vessels  (unlimited),  an  applicant  shall — 

(1)  Have  48  «nnaith«  of  total  service 
including — 

(i)  Eighteen  months  of  service  on  deck 
of  a  towing  vessel  of  8  meters  (at  least 
26  feet)  or  over  in  Imgth  while  holding 
a  license  as  mate  (pilot)  of  towing 
vessds  unlimited; 

(ii)  Twelve  months  of  the  18  montis, 
as  mate  (pilot)  on  towing  vessels  other 
than  veaeel  assist;  and 

(iii)  Three  moi^  of  the  18  months 
•on  the  particular  route  sought  by  the 
applicant;  or 

(2Xi)  Have  12  months  of  service  as 
mate  (pilot)  of  towing  vessels 
(unlimited)  while  holding  a  license  as 
master  of  towing  vessels  (vessel  assist) 
including  3  months  of  service  on  the 
particular  route  sought  by  the  applicant; 

(ii)  Have  completed  the  "unlimited" 
sections  of  the  training-record  book;  and 

(iii)  Have  passed  an  "unlimited" 
examination. 

(b)  For  a  license  as  master  of  towing 
vessels  (vessel  assist),  an  applicant 
shall— 

(1)  Have  48  months  of  total  service 

(i)  Kigi»*w«n  months  of  service  on  deck 
of  a  towing  vessel  of  8  meters  (at  least 
26  feet)  or  over  in  length  while  holding 
a  lioenae  as  mate  (pilot)  of  towing 
vessels; 
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(ii)  Twelve  months  of  the  18  months, 
as  mate  (pilot)  on  towing  vessels 
conductiiig  vessel  assist;  and 

(iii)  Thrt>e  months  of  the  18  months 
on  the  particular  route  sought  by  the 
applicant;  or 

(2)  Have  12  months  of  service  as  mate 
(pilot)  of  towing  vessels  (vessel  assist) 
while  holding  a  license  as  limited 
master  of  towing  vessels  including  3 
months  of  service  on  the  particular 
route  sought  by  the  applicant. 

(c)  For  a  license  as  master  of  towing 
vessels  (vessel  assist)  endorsed  for  a 
restricted  local  area,  an  applicant  shall 
have  36  months  of  total  service 
including — 

(1)  Twelve  months  of  service  on  deck 
of  a  towing  vessel  of  8  meters  (at  least 
26  feet)  or  over  in  length  as  limited  mate 
(pilot)  of  towing  vessels;  and 

(2)  Three  months  of  service  on  the 
particular  route  sought  by  the  applicant. 

(d)  The  holder  of  a  license  as  master 
of  self-propelled  vessels  of  greater  than 
200  gross  tons  and  first-class  pilots  may 
obtain  an  endorsement  for  towing 
vessels  (restricted  to  the  service 
presented)  if  he  or  she — 

(1)  Has  30  days  of  trainkig  and 
observation  on  towing  vessels  on  each 
of  the  routes  for  which  the  endorsement 
is  sought; 

(2)  Submits  evidence  of  assessment  of 
practical  demonstration  of  skills,  in  the 
form  of  a  training-record  book, 
described  in  §  10.304(e);  and 

(3)  Passes  an  examination. 

(e)  The  holder  of  a  license  as  master 
of  towing  vessels  may  have  a  restricted 
endorsement,  as  mate  (pilot)  for  a  route 
not  included  in  the  current 
en<lorsements  on  which  he  or  she  has 
no  operating  experience,  placed  on  his 
or  her  license  ai^er  passing  an 
examination  for  that  route.  Upon 
completion  of  90  days  of  experience  on  , 
that  route,  he  or  she  may  have  the 
restricted  endorsement  removed. 

21.  Add  §  10.465  to  read  as  follows: 

f  10466 


••  iiwiee  (pNols)  o( 


(a)  For  a  license  as  mate  (pilot)  of 
towing  vessels  (imlimited).  an  applicant 
shall— 

(1)  Have  30  months  of  total  service 
including — 

(i)  Twelve  months  of  service  on  deck 
of  a  towing  vessel  of  8  meters  (at  least 
26  feet)  or  over  in  length  while  holding 
a  license  as  apprentice  mate 
(stDOtsman);  and 

(ii)  Three  months  of  the  12  months  cm 
the  particular  route  sought  by  the 
applicant; 

(2)  Submit  either — 

(i)  A  certificate  of  completion  from  a 
Coast-Guard-approved  course  as 


specified  in  paragraph  (f)  of  this  section; 
or 

(ii)  Evidence  of  assessment  of 
practical  demonstration  of  skills,  in  the 
form  of  a  training-record  book  in 
accordance  %vith  §  10.304(  )-  jr 

(3)  Have  30  days  of  service  observing 
and  training  on  towing  vessels  other 
than  vessel  assist  while  holding  a 
license  as  master  of  tovring  vessels 
(vessel  assist)  and  pass  a  partial 
examination. 

(b)  For  a  license  as  mate  (pilot)  of 
tOMring  vessels  (vessel  assist),  an 
applicant  shall— 

(1)  Have  30  months  of  total  service 
including — 

(i)  Twelve  months  of  service  on  deck 
of  a  towing  vessel  of  8  meters  (at  least 
26  feet)  or  over  in  length  while  holding 
a  license  as  apprentice  mate  (steersman) 
of  towing  vessels;  or 

(ii)  Thuty  months  of  total  service  on 
vessel  assist  towing  vessels  and  have 
passed  an  apprentice  mate  (pilot) 
examination; 

(2)  Have  3  months  of  the  last  12 
months  of  service  on  the  particular 
route  sought  by  the  applicant;  and 

(3)  Submit  either— 

(i)  A  certificate  of  completion  from  a 
Coast  Guard-approved  course  as 
specified  in  paragraph  (f)  of  this  section; 

(ii)  Evidence  of  assessment  of 
practical  demonstration  of  skills,  in  the 
mrm  of  a  training-record  book  in 
accordance  mth  §  10.304(e);  or 

(iii)  Evidence  of  30  days  of  service 
observing  and  training  on  towing 
vessels  while  holding  a  limited  license 
as  master  of  towing  vessels  and  pass  a 
partial  examination. 

(c)  For  a  license  as  mate  (pilot)  of 
towing  vessels  (vessel  assist)  endorsed 
for  a  restricted  local  area,  an  applicant 
shall— 

(1)  Have  24  months  of  total  service 
including  6  months  of  service  on  deck 
of  a  towing  vessel  of  8  meters  (at  leest 
26  feet)  or  over  in  length  as  limited 
apprentice  mate  (steersman)  of  towing 
vessels;  and 

(2)  Submit  either^ 

(i)  A  certificate  of  completion  from  a 
Coast-Guard-approved  course  as 
specified  in  paragraph  (f)  of  this  section; 
or 

(ill  Evidence  of  assessment  of 
praoical  demonstration  of  skills,  in  the 
form  of  a  training-record  book  in 
accordance  with  §  10.304(e). 

(d)  The  holder  of  a  Ucense  as  mate  of 
self-propelled  vessels  of  greeter  than 
200  gross  tons  may  obtain  an 
endorsement  for  towing  vessels  if  he  or 
she — 

(1)  Has  30  days  of  training  and 
observation  on  towing  vessels  on  each 
route  for  which  the  endorsement  is 
requested; 


(2)  Submits  evidence  of  assessment  of 
practical  demonstration  of  skills,  in  the 
form  of  a  training-record  book  in 
accordance  with  §  10.304(e);  and 

(3)  Passes  an  examination. 

(e)  The  holder  of  a  license  as  mate 
(pilot)  of  towing  vessels  may  have  a 
restricted  endorsement,  as  apprentice 
mate  (steersman)  for  a  route  not 
included  in  the  current  endorsements 
on  which  he  or  she  has  no  operating 
experience,  placed  on  his  or  her  license 
after  passing  an  examination  for  that 
route.  Upon  completion  of  3  months  of 
experience  in  that  route,  he  or  she  may 
have  the  restricted  endorsement 
removed. 

(f)  An  accepted  training  course  for 
mate  (pilot)  of  towing  vessels,  whether 
unlimited  or  vessel  assist,  must  include 
formal  instruction  and  practical 
demonstration  of  proficiency  either  on 
board  a  towing  vessel  or  at  a  shoreside 
training  Cacility  before  a  designated 
examiner,  and  must  cover — 

(1)  Shipboard  management  and 
training; 

(2)  Seamanshp; 

(3)  Navigation; 

(4)  Watchkeeping; 

(5)  Radar; 

(6)  Meteorology; 

(7)  Maneuvering  and  HanHlii^  of 
towing  vessels; 

(8)  Engine-room  basics;  and 

(9)  Emergency  procedures. 

22.  Redesignate  §  10.466  as  §  10.467 
and  add  a  new  §  10.466  to  read  as 
follows: 

1 10.466    6efvic<  tor  appcenMee  male 
(rtaefsman)  of  towing  vaaiels. 

(a)  For  a  license  as  apprentice  mate 
(steersman)  of  towing  vassels.  an 
applicant  shall — 

(1)  Have  18  months  of  service  on  deck 
including  12  months  on  towing  vessels; 

(2)  Have  3  months  of  the  18  months 
on  the  particiilar  route  sought  by  the 
applicant;  and 

(3)  Pass  the  examination  specified  in 
subpart  I  of  this  part. 

(b)  For  a  license  as  limited  apprentice 
mate  (steersman)  of  towing  vessels,  an 
applicant  shall — 

(1)  Have  18  months  of  service  on  deck 
including  12  months  on  towing  vessels; 

(2)  Have  3  months  of  the  18  months 
on  the  particular  route  sought  by  the 
applicant;  and 

(3)  Pass  the  examination. 

(c)  The  holder  of  a  license  as 
apprentice  mate  (steersman)  of  to%ving 
vessels  may  have  a  restricted 
endorsement,  as  limited  apprentice 
mate  (steersman)  for  a  route  not 
included  in  the  current  endorsements 
on  which  he  or  she  has  no  operating 
experience,  placed  on  his  or  her  license 
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upon  passing  an  examination  for  that 
route.  Upon  completion  of  3  months  of 
experience  in  that  route,  he  or  she  may 
have  the  restricted  endorsement 
removed. 

23.  In  §  10.482,  revise  paragraph  (a)  to 
read  as  follows: 


f  10482 

(a)  This  section  contains  the 
reqtiirements  to  qualify  for  an 
endorsement  authorizing  an  ^plicant  to 
engage  in  assistance  towing,  llie 
endorsement  applies  to  all  licenses 
except  those  for  master  and  mate  (pilot) 
of  towing  vessels  and  those  for  master 
or  mate  authorizing  service  on  inspected 
vessels  over  200  gross  tons.  Holders  of 
any  of  these  licenses  may  engage  in 
assistance  towing  within  the  scope  of 
the  licenses  and  without  the 
endorsement 


f  10.701    [AmandecQ 

24.  In  §  10.701(a),  remove  the  words 
"operator  of  uninspected  towing 
vessels"  and  add,  in  their  p\ace,  the 
words  "master  or  mate  (pilot)  of  towing 
vessels". 

f  10.703    [Amended] 

25.  In  §  10.703(a),  remove  the  words 
"operator  of  uninspected  towing 
vessels"  and  add,  in  their  place,  the 
words  "master  or  mate  (pilot)  of  towing 
vessels". 

f  10601    [Amendacq 

26.  In  §  10.901(bMl).  remove  the 
words  "uninspected  towing  vessels" 
and  add,  in  their  place,  the  words 
"master  or  mate  (pilot)  of  towing 
vessels". 

27.  In  §  10.903.  revise  paragraphs 
(aXl8)  and  (bK4)  to  read  as  follows: 

110603    UoenMS  requiring  examlnaHons. 

(a)*  •  ' 

(ISKi)  Apprentice  mate  (steersman)  of 
towing  vessels: 

(ii)  Mate  (pilot)  of  towing  vessels, 
vessel  assist; 
•        •        •        •        • 

(b)  •  •  * 

(4)  Master  or  mate  (pilot)  of  towing 
vessels  (endorsed  for  me  same  route). 

28.  In  §  10.910.  revise  paragraphs  10 
through  12  in  Table  10.910-1  to  read  as 
follows: 


f1O910   Subfecti  tor  deck 


10.  Apprentice  mate,  towing  vessels. 
Oceans  (domestic  trade)  and  Near- 
coestal  routes. 

11.  Apprentice  mate  (steersman), 
towing  vessels,  Ckeat  lakes  and  inland 
routes. 


12.  Steersman,  towing  vessels. 
Western  rivers. 

•        *        •        •        • 

PART  15— MANNING  REQUIREMENTS 

29.  Revise  the  authority  citation  for 
part  15  to  read  as  follows: 

Aathoritr.  46  U.S.C  2101,  2103,  3306, 
3703,  8101.  8102,  8104,  8105,  8301,  8304, 
8502,  8503,  8701,  8702,  8901,  8902,  8903, 
8904. 8905(b),  9102;  50  U.S.C  188;  and  49 
CFR  1.45  and  1.46. 

§15.301    (Amended] 

30.  In  §  15.301,  remove  paragraph 
(bK6);  and  redesignate  paragraphs  (b)(7) 
through  (10)  as  paragraphs  (b)(6) 
throu^  (9). 

31.  Revise  section  §  15.610  and  its 
heading  to  read  as  follows: 


fISJIO 


(pitols)of 


Every  towing  vessel  at  least  8  meters 
(at  least  26  feet)  in  length  meastued 
from  end  to  end  over  tibe  deck 
(excluding  sheer),  except  a  vessel 
described  by  the  next  sentence,  must  be 
under  the  direction  and  control  of  a 
person  licensed  as  master  or  mate  (pilot) 
of  towing  vessels  or  as  master  or  mate 
of  appropriate  gross  tonnage  holding  an 
endorsement  of  his  or  her  license  for 
towing  vessels.  This  does  not  apply  to 
any  vessel  engaged  in  assistance  towing, 
or  to  any  towing  vessel  of  less  than  200 
gross  tons  engaged  in  the  o&hore 
mineral  and  oil  industry  if  the  vessel 
has  sites  or  equipment  of  that  industry 
as  its  place  of  departure  or  ultimate 
destination. 

115.706    [Amended] 

32.  In  §  15.705(d),  remove  the  words 
"individual  operating  an  uninspected 
towing  vessel"  and  add,  in  their  place, 
the  words  "master  or  mate  (pilot) 
operating  a  towing  vessel";  and  remove 
the  words  "individuals  serving  as 
operators  of  tminspected  towing 
vesseb"  and  add.  in  their  place,  the 
words  "masters  or  mates  (pilots)  serving 
as  operators  of  towing  vessels". 

33.  In  §  15.805,  add  paragraph  (a)(5)  to 
read  as  follows: 


f18J66 

(a)*** 

(5)  Every  towing  vessel  of  8  meters  (at 
least  26  fiaet)  or  more  in  length. 

*        •        *        •        • 

34.  In  §  15.810,  redesignate 
paragraphs  (d)  and  (e)  as  (e)  and  (f);  and 
add  a  new  paragraph  (d)  to  read  as 
follows: 


fISJIO 


vessel  of  8  meters  (at  least  26  feet)  or 
more  in  length  shall  hold  either  a 
license  authorizing  service  as  mate  of 
towing  vessels — or,  on  inland  routes,  as 
pilot  of  towing  vessels — or  a  license  as 
master  of  appropriate  gross  tonnage 
according  to  the  routes,  endorsed  for 
towing  vessels. 
•        •        •        •        • 

35.  Revise  §  15.910  and  its  heading  to 
read  as  follows: 


(d)  Each  person  in  charge  of  the 
navigation  or  maneuvering  of  a  towing 


110910   Touring  \ 

No  person  may  serve  as  master  tv 
mate  (pilot)  of  any  towing  vessel  of  8 
meters  (at  least  26  feet)  or  more  in 
length  unless  he  or  she  holds  a  license 
ejquicitly  authorizing  such  service. 

Dated:  October  17, 1997. 
Joseph ).  Angslo, 

Acting  Assistant  Cominandant  fta-htarizm 
Safety  and  Environmental  Pwtiaction. 
[PR  Doc.  97-28409  Filed  10-24-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  97-68;  RM-6860] 

Radio  Broadcasting  Sarvtoaa;  HayfMd, 
VA 

AOPiCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial  of 

petition. 

8UMMARY:  The  Commission  denies  the 
petition  for  rule  making  filed  by  Vixon 
Valley  Broadcasting  proposing  the 
allotment  of  Channel  263  A  to  Hayfield. 
Virginia.  See  62  FR  9409,  March  3, 
1997.  The  proposal  is  denied  because 
Hayfield  was  found  not  to  be  a 
community  for  allotment  purposes. 
With  this  action,  this  proceeding  is 
terminated. 

FOR  RmmER  MFOMMTION  OONTACT:  Fam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

6UPPLBIBfTARY  MFOmUTION:  Jhis  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  [)ocket  No.  97-68, 
adopted  September  24, 1997,  and 
released  October  17, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copjring  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800. 1231  20th  Street.  NW, 
Washington,  DC  20036. 
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List  of  Subjecta  in  47  CFS  Part  73 

Radio  broadcasting. 
Fadaral  Conununicatioaa  Cominiaaion. 

Chief.  Alkxxition*  Arancii.  Policy  and  RiUm 

Division.  Moms  Ktedia  Bureau. 

[FR  Doc  97-28357  FUwl  10-24-97;  8:45  am) 


DEPAflTIIBIT  OF  TRANSPORTATION 
NaoofMi  ragiNMy  Tranc  saiwy 


48  CFR  Part  571 

(DodiM  Noi  M-41,  NoOm  02] 
RMAO-38 

Fwlarai  Motor  VaMda  Safaty 


AQENCY:  Natioaal  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACIUM:  Requast  for  conunents; 
reopening  of  conunent  period. 

SUMMARY:  This  document  reopens  the 
comment  period  for  a  request  for 
comments  published  December  13, 
1996,  regarding  the  potential  value  of 
several  auxiliary  si^ial  lamps  in 
addition  to  those  required  by  Federal 
Motor  Vehicle  Safety  Standard  No.  106. 
One  of  the  commenters  provided 
NHTSA  with  a  field  study  of  the 
effectiveness  of  an  "advance  brake 
warning  system"  (ABWS).  one  of  the 
auxiliary  signal  lamps  on  which 
comments  were  requested.  NHTSA 
believes  that  this  field  study  la  a 
significant  piece  of  evidence  in  reaching 
any  decision  about  the  merits  of  ABWS. 
However,  this  study  only  became 
available  just  before  the  conmient 
period  closed.  Accordingly,  the  only 
commenters  that  addressed  this  field 
study  were  the  two  commenters  who 
filed  late  comments,  as  well  as  the 
commenter  that  provided  the  field 
study. 

The  purpose  of  this  document  is  to 
make  the  public  aware  of  the  field  study 
and  to  in^dts  cnnments  and  analysis  of 
the  field  study.  To  facilitats  such 
comments  and  analysis  from  the  public, 
NHTSA  is  noting  some  questions  and 
issues  the  agency  has  identified  in  its 
review  and  analysis  of  the  field  study. 
The  comment  period  is  reopened  for  an 
additional  30  days. 

OATa:  Comments  must  be  received  by 
NHTSA  no  later  than  November  26. 
1997. 

AOONBHES:  Comments  should  refer  to 
Docket  No.  96-41 ,  Notice  2.  and  be 


submitted  to:  Docket  Section,  Room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590  (Docket  hours 
are  9:30  am  to  4:00  pm  Monday  through 
Friday). 

FOR  njRTHER  mroimtmoH  oomAcr:  For 
technical  issues:  Richard  Van  Iderstine. 
Office  of  Crash  Avoidance  Standards, 
NPS-21,  telephone  (202)  366-5280, 
FAX  (202)  36&-4329. 

For  legal  issues:  Taylor  Vinson.  Office 
of  Chief  Counsel.  NCC-20.  telephone 
(202)  366-5263.  FAX  (202)  366-3820. 
Both  may  be  reached  by  mail  at  the 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Comments 
should  be  sent  to  the  Docket  Section  at 
the  address  given  above,  not  sent  or 
FAXed  to  these  people. 
aUPPt-BCNTARY  MTORMATION:  On 
December  13.  1996,  at  61  FR  65510. 
NHTSA  published  a  request  for 
comments  on  whether  NHTSA  should 
permit  several  t]rpes  of  auxiliary  signal 
lamps  in  addition  to  those  required  by 
Federal  Motor  Vehicle  Safety  Standard 
No.  108,  Lamps.  Reflective  Devices  and 
Associated  Equipment  (49  CFR 
571.106).  The  agency  noted  in  this 
request  for  comments  that  these  lighting 
ideas  had  been  submitted  without  any 
data  showing  that  the  concepts  would 
produce  real  safety  benefits  on  the 
public  roads. 

One  of  the  signal  lamp  ideas  on  which 
the  agency  sou^t  public  comment  was 
an  Advance  Brake  Warning  System 
(ABWS).  At  present,  vehiclaa'  stop 
lamps  are  activated  when  the  driver 
applies  the  brakes.  ABWS  lights  the  stop 
lamps  sooner  in  hard  braking  than  in 
normal  braking,  with  the  intent  of  giving 
following  drivos  earlier  warning. 
ABWS  does  this  by  activating  the  stop 
lamps  when  a  driver  rapidly  removes 
his  or  her  foot  from  the  accelerator 
pedal,  on  the  assumption  that  these 
rapid  removals  indicate  an  intention  to 
apply  the  brakes. 

The  90-day  comment  period  in  which 
the  public  was  invited  to  respond  to  this 
request  Cor  comments  closed  on  March 
13, 1997.  NHTSA  has  received  27 
conmients  in  response  to  this  request  for 
comments.  In  one  of  those  comments, 
Baran  Advanced  Technology  Ltd. 
(Baran),  one  of  the  companies  seeking  to 
market  ABWS  in  the  United  States, 
provided  NHTSA  with  a  field  study 
conducted  in  Israel  of  the  crash 
experience  of  vehicles  equipped  with 
ABWS.  Baran's  comment  is  available  to 
the  public  from  NHTSA's  public  docket 
and  has  been  filed  as  96-041-1^1-014. 
This  field  study  differentiates  ABWS 
from  the  other  signal  lamp  ideas 
discussed  in  the  request  far  comments. 


for  which  there  are  still  no  studies  or 
other  data  suggesting  their  efEpctive 
This  field  study  became  available 
only  during  the  last  week  of  the  90-day 
comment  period.  Because  of  this,  only 
three  of  the  27  comments  addressed  this 
Israeli  field  study — the  commenter  that 
submitted  the  study  and  two 
organizations  that  filed  comments  well 
after  the  comment  closing  date.  Because 
this  field  study  is  important  in 
evaluating  the  merits  of  ABWS,  the 
agency  wants  to  make  the  public  aware 
of  this  field  study  and  ask  for  public 
review  and  comment  on  the  study  to 
help  NHTSA  assess  the  merits  of  ABW& 

NHTSA  has  reviewed  and  analyzed 
the  Israeli  field  study.  The  agercy 
would  like  to  summarize  its 
undentanding  of  the  study  and  identify 
some  areas  in  which  public  comment 
and  additional  information  might  be 
helpful.  The  field  study  of  ABWS 
involved  764  Israeli  government 
vehicles  tracked  over  a  two-year  period. 
Half  the  vehicles  were  equipped  with 
ABWS,  the  other  half  were  not.  The 
control  group  (those  vehicles  that  did 
not  have  ABWS)  were  matched  to  the 
ABWS-equipped  vehicles.  That  is.  each 
vehicle  in  the  control  group  was  the 
same  make,  model,  and  model  year  as 
a  vehicle  in  the  ABWS  group. 

These  764  vehicles  were  in  a  total  of 
881  dishes,  78  of  which  were  crashes 
in  which  the  government  vehicle  was 
struck  from  the  rear.  Of  these  78  rear- 
end  crashes.  37  occurred  in  the  vehicle 
Qeet  equipped  with  ABWS,  while  41 
crashes  occurred  in  the  control  group. 
After  adjusting  for  the  distance  driven 
by  three  particular  vehicles,  the  study's 
authors  concluded  that  the  rear-end 
crash  involvement  rate  of  the  ABWS 
equipped  vehicles  was  17.6  [wrcent  less 
thJan  that  of  the  control  vehiclta.  In 
addition,  these  78  crashes  wen  then 
sorted  into  "relevant."  defined  in  the 
report  as  "crashes  in  which  the 
government  vehicle  was  struck  &Dm 
behind  while  braking  or  immediately 
after  braking."  and  "irrelevant,"  defined 
in  the  report  as  "crashes  in  which  the 
government  vehicle  was  already 
stopped  for  a  while,  or  the  driver 
reported  that  (s)he  decelerated  or  Inaked 
gradually  rather  than  abruptly,  and/or 
the  driver  of  the  striking  vehicle 
testified  that  he  Eailed  to  pay  attention 
to  the  stopping  or  stopped  vehicle 
ahead."  Of  the  78  rear-end  crashes,  26 
were  classified  as  "relevant"  and  the 
other  52  were  deemed  "irrelevant"  The 
study  concluded  that  the  crash 
involvement  rate  of  the  ABWS-equipped 
vehicles  in  relevant  rear  end  crashes 
was  64  percent  less  than  that  of  the 
control  group.  ^■ 
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NHTSA  has  some  concerns  about  how 
dosely  the  ABWS  group  matched  the 
control  group.  The  Israeli  stiuly 
mentions  that  vehicle  attributes  (make, 
model,  and  year)  were  matched 
precisely  in  the  ABWS  group  and  the 
control  group.  However,  no  mention  is 
made  of  important  vehicle  use  patterns, 
such  as  the  driving  environment  and  the 
typical  driver.  It  appears  that  vehicle 
use  patterns  were  not  considered,  since 
no  mention  was  made  in  the  study  of 
any  correlation  in  these  areas. 

The  report  of  the  Israeli  study  also 
presents  apparenUy  conflicting  data 
re^rding  one  important  mAtrhing 
vehicle  attribute,  the  presence  of  a 
center  high-mounted  stop  lamp 
(CHMSL).  The  report  of  Uie  IstboU  study 
states  on  page  11  that  the  CHMSL 
became  mandatory  in  Israel  "at  the  end 
of  1994,  for  all  1995  passenger  vehicles" 
and  that  "94  of  the  764  vehicles  had 
CHMSL."  However,  on  page  6,  the 
report  indicates  that  153  vehicles  were 
1995  and  1996  model  yean.  NHTSA 
would  like  to  leam  from  the  autl|ora  of 
the  report  how  to  explain  this  apparent 

inmnaiatwnry 

NHTSA  also  notes  that  the  analjrsis  of 
the  results  appean  unusual.  The  data 
coUected  in  the  field  study  showed  that 
there  were  417  crashes  for  the  ABWS- 
equipped  vehicles  and  464  crashes  for 
the  control  group,  or  9  percent  fewer 
crashes  for  the  ABWS  group.  This  9 
percent  reduction  in  crashes  for  the 
ABWS-equipped  vehicles  was  found  bxr. 

•  All  crasnes 

•  Rear-end  crashes,  and 

•  Crashes  othOT  than  rear-end  crashes 
In  other  words,  the  ABWS-equipped 

vriiicles  in  this  field  study  were  j\ist  as 
likely  to  avoid  a  frontal  or  side  crash  as 
they  were  to  avoid  a  rear  crash.  Since 
ABWS  would  not  be  visible  to  the  driver 
of  the  other  vehicle  in  a  frontal  or  side 
crash,  there  is  no  apparent  reason  to 
believe  that  ABWS  would  have  any 
efiiact  on  those  types  of  crashes.  Thus, 
the  data  from  this  study  do  not  appear 
to  show  any  significant  positive  effect 
for  ABWS.  However,  this  simple 
analysis,  which  wrould  be  a 
conventional  starting  point  for  many 
analysts,  was  not  reported  in  the  study. 
NHTSA  woiild  like  to  leam  why  the 
authon  of  the  report  on  the  Israeli  field 
study  did  not  include  this  analysis  in 
the  report  The  agency  is  also  interested 
in  commenten'  views  on  how  much 
weight  and  significance  should  be  given 
to  the  fact  that  the  simplest  use  of  the 
data  does  not  indicate  any  significant 
efiiact  ba  ABWS  in  rear-end  crashes 
relative  to  all  other  types  of  crashes. 

Before  making  its  analyses  of  ABWS 
effectiveness,  the  study  normalized  the 
exposure  of  the  ABWS^uipped 


vehicles  and  die  contrcri  group  of 
vehicles  using  just  the  total  nsiles 
traveled  and  time  in  SOTvice  of  the 
vehicles  that  had  experienced  rear 
impacts.  Again,  the  standard  analytical 
approach  is  to  normalize  using  the  total 
travel  of  the  sul^ect  groups  (all  ABWS- 
equipped  vehicles  and  all  the  control 
group  vehicles),  which  avoids 
intrtxiucing  any  biases  in  the  results. 
The  agency  is  concwned  that 
normalizing  only  for  vehicles  in  rear* 
«id  crashes  may  give  an  unwarranted 
increase  in  the  observed  effectiveness  of 
ABWS.  NHTSA  would  like  to  leam  why 
the  authors  of  the  study  chose  not  to  use 
the  standard  approach  and  why  they 
believe  dieir  alternative  approach 
avoids  any  biases.  In  addition,  the 
agency  would  like  commenters'  views 
on  this  technique. 

Further,  as  noted  in  the  study,  thoe 
was  a  large  difference  in  the  "relevant" 
rear-end  crashes  for  the  two  groups — 18 
relevant  rear-end  crashes  for  the  control 
group,  but  only  eight  relevant  rear-end 
crashes  for  the  ABWS  group.  However, 
the  total  rear-end  crashes  reported  were 
substantially  identical — 41  for  the 
control  group  and  37  for  the  ABWS 
group.  The  difference  of  four  crashes  in 
this  sample  size  is  not  statistically 
significtmt  Thus,  one  interpretation  of 
the  data  is  that  ABWS  shifts  rear-end 
crashes  from  the  relevant  to  the 
irrelevant  classification  without 
reducing  significantiy  the  number  of 
rear-end  crashes.  NHTSA  would  like 
comments  on  the  appropriate 
interpretation  of  the  data. 

As  part  of  the  public  review  of  the 
Israeli  field  study,  NHTSA  would  like  to 
repeat  its  inevious  statements  that  there 
are  positive  benefits  from  the  current 
standardization  of  vehicle  signaling 
systems.  The  current  signal  from  stop 
lamps  is  a  uniform,  unambiguous  signal 
that  the  driver  of  the  vehicle  has  applied 
the  Ivakes.  However,  the  agency  has 
also  indicated  that  it  is  conceptually 
possible  that  using  a  different  action  to 
activate  stop  lamps  or  having  stop 
lamps  send  different  signals  might  ofiiar 
net  safety  gains.  NHTSA  will  consider 
amending  Federal  Motor  Vehicle  Safety 
Standard  No.  108  if  it  is  shown  that  a 
change  from  the  current  standardized 
vehicle  signaling  systems  would  yield  a 
net  safety  benefit.  The  agency  would 
like  commenters  to  address  expressly 
whethw  the  Israeli  field  study  is 
sufficiently  definitive  about  net  positive 
safety  effects  of  ABWS  that  permitting 
ABWS  can  be  said  to  etihance  safety 
even  if  it  detracts  from  standardization 
of  vehicle  signaling  systems. 

On  September  9, 1997,  Baran  also 
submitted  an  article  published  in  the 
]oaniaI  Human  Factors  that  described  a 


computer  simulation  study  perfonned  to 
test  the  effectiveness  of  ABWS  devices. 
The  principal  author  of  this  article  is 
also  the  principal  author  of  the  report 
on  the  Inaeli  field  study  of  ABWS.  In 
addition,  Baran  stated  that  the  Csech 
Republic  now  permits  ABWS  to  be 
installed  on  veMdes  operating  in  that 
country. 

NHTSA  is  reopming  the  comment 
poiod  for  an  additional  30  days.  The 
agency  would  like  commenten  to  fbcns 
on  ABWS  and  the  materials  that  were 
not  available  for  comment  during  the 
previous  comment  period,  most  notably 
the  Israeli  field  study  of  ABWS,  but  also 
the  Human  Factora  article.  It  is  not 
necessary  for  commenten  to  resubmit 
views  and  data  provided  in  previous 
comments  to  Docket  Na  96-41.  Notice 
I. 


;  49  U.S.C  322,  30111,  30115, 
30117,  and  30168;  delagati(xw  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8 
Issued  on:  October  22. 1997. 

Acting  Associate  Administrator  for  Safety 
Performance  Standards. 

(FR  Doc  97-28417  Filed  10-24-07;  8:45  em\ 


DEPARTMBIT  OF  THE  MTERIOR 

FWi  and  Wildlifa  Sarvtoa 

50CFRPart17 
RM1018-AB79 


and  riaiiit.  Nottca  of  Raopanhw  of 
Commant  Partod  on 


Rangaa  PopulaUon  of  Oaaart  BIgiiom 


AOBICV:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule,  notice  of 
reopening  of  comment  period. 


':  The  Fish  and  Wildlife  Service 
(Service),  purstiant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), . 
provides  notice  of  reopening  of  the 
comment  period  for  the  proposed 
endangered  status  for  the  Peninsular 
Ranges  population  of  desert  bighorn 
sheep  (Ovis  canadensis).  The  comment 
{>eriod  has  been  reopened  to  acquire 
additional  information  on  the  status, 
distribution,  and  management  of 
bighorn  sheep  in  the  Peninsular  Range* 
of  Baja  California.  Mexico. 
DATES:  The  comment  period  closes 
November  12, 1997.  Any  comments 
received  by  the  closing  date  wrill  be 
considered  by  the  Service. 
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I:  Written  comments, 
materials  and  data,  and  available  reports 
and  articles  concerning  this  proposal 
should  be  sent  directly  to  the  Field 
Supervisor,  Carlsbad  Field  OfBce,  U.S. 
Fish  and  Wildlife  Service.  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FUVniER  MFORMATION  CONTACT:  Pete 
Sorensen,  at  the  address  listed  above 
(telephone  760/431-9440,  £eu»imile 
760/431/9618). 

SUPPLEMENTARY  mFORMATION: 
Background 

The  Peninsular  Ranges  population  of 
the  desert  bighorn  sheep  occurs  along 
the  desert  slopes  of  the  Peninsular 
Ranges  from  the  vicinity  of  Palm 
Springs,  California,  into  northern  Baja 
California,  Mexico.  Depressed 
recruitment,  habitat  loss  and 
degradation,  disease,  loss  of  dispersal 
coiridors,  and  random  events  (e.g.. 
drought)  affecting  small  populations 
threaten  the  desert  bighorn  sheep  in  the 
Peninsular  Ranges. 

On  May  8  ,1^2.  the  Service 
published  a  rule  proposing  endangered 
status  for  the  Peninsular  Ranges 
population  of  the  desert  bighorn  sheep 
(57  FR  19837).  The  original  conmient 
period  closed  on  November  4,  1992.  The 
Service  was  unable  to  make  a  final 
listing  determination  regarding  the 
bighorn  sheep  because  of  limited 
budget,  other  endangered  species 
assignments  driven  by  court  orders,  and 
higher  listing  priorities.  In  addition,  a 
moratorium  on  listing  actions  (Pub.  L. 
104-6).  which  took  effect  on  April  10, 
1995,  stipulated  that  no  funds  could  be 
used  to  make  final  listing  or  critical 
habitat  determinations.  Now  that 
funding  has  been  restored,  the  Service  is 
proceeding  with  a  final  determinadon 
for  the  Peninsular  Ranges  population  of 
desert  bighorn  sheep. 

Due  to  government  reorganization  in 
Mexico,  appropriate  officials  were 
apparently  not  made  aware  of  the 
Service's  proposed  listing  of  the 
Peninsular  bighorn  sheep.  As  a  result, 
no  comments  were  received  from  the 
Mexican  government  during  the  initial 
comment  period  on  the  period  rule  nor 
during  the  subsequent  two  extended 
comment  periods  (62  FR  16518,  April  7, 
1997,  and  62  FR  32733,  June  17, 1997). 
Recendy  the  Service  became  award  of 
apparent  Mexican  interest  in  providing 
comment  on  the  proposed  nde. 
Therefore,  to  ensure  that  the  final  listing 
decision  is  based  on  the  best  available 
information,  and  abide  by  the 


requirement  that  foreign  countries  be 
involved  regarding  listing  decisions  that 
may  affect  conservation  of  species  in 
their  area,  the  comment  period  is  being 
reopened. 

Written  comments  may  now  be 
submitted  until  November  12,  1997,  to 
the  Service  office  in  the  ADDRESSES 
section. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  October  14. 1997. 
Michael ).  Spear, 
Regional  Director,  Region  1 . 
(FR  Doc.  97-28346  Filed  10-24-97:  8:45  am) 
MUMQCOOC  4310-aS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaptwrlc 
Administration 

50  CFR  Part  216 

[Doctet  Na  970725179-7237-OS:  LO. 
071497A] 

RIN  0648-AIC33 

Taidng  and  Importing  IMarine 
Mammaia;  Taking  Ringed  Seals 

Incidental  to  On-Ice  Seismic 
Activities 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comment  and  information. 

SUMMARY:  NMFS  has  received  an 
application  for  renewal  of  a  small  take 
exemption  and  implementing 
regulations  from  BP  Exploration 
(Alaska)  (BPXA),  on  behalf  of  itself  and 
several  other  oil  exploration  companies, 
for  a  small  take  of  marine  mainTnalg 
incidental  to  winter  seismic  operations 
in  the  Beaufort  Sea.  AK.  As  a  residt  of 
that  application,  NMFS  is  proposing 
regulations  that  would  renew  an 
authorization  for  the  incidental  taking  of 
a  small  niunber  of  marine  manmials.  In 
order  to  grant  the  exemption  and  issue 
the  regulations,  NMFS  must  determine 
that  these  takings  will  have  a  negligible 
impact  on  the  affected  species  and 
stoclcs  of  marine  mammals.  NMFS 
invites  comment  on  the  application  and 
the  proposed  regulations. 
DATES:  Comments  and  information  must 
be  postmarlLed  no  later  than  November 
26.  1997. 

ADDRESSES:  Comments  should  be 
addressed  to  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 


NMFS.  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226.  A  copy  of  the 
application  and  Environmental 
Assessment  (EA)  may  be  obtained  by 
writing  to  the  above  address,  or  by 
telephoning  one  of  the  persons  below 
(see  FOR  FURTHER  MFORMATION  CONTACT). 

Comments  regarding  the  burden-hour 
estimate  or  any  other  aspect  of  the 
collection  of  information  requirement 
contained  in  this  rule  should  be  sent  to 
the  above  individual  and  to  the  Office 
of  Information  and  Regulatory  Affiairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  NOAA  Desk  Officer, 
Washington,  D.C.  20503. 

FOR  FURTHER  MFORMATION  CONTACT: 
ICeimeth  R.  Hollingshead  (301)  713- 
2055  or  Brad  Smith,  Western  Alaska 
Field  Office,  NMFS,  (907)  271-5006. 

SUPPiaiENTARY  afftrnMATION: 

Background 

Section  101(aK5)(A)  of  die  MMPA  (16 
U.S.C  1361  et  seq.)  dhrects  NMFS  to 
allow,  upon  request,  the  incidental,  but 
not  intentional  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified  . 
geographical  region  if  certain  findings 
are  made  and  regidations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  NMFS  finds  that  the 
taking  will  have  a  negligible  impact  on 
the  species  or  stock(s)  of  marine 
mammals,  will  not  have  an  uiunitigable 
adverse  impact  on  the  availability  of 
these  species  for  subsistence  uses,  and 
regidations  are  prescribed  setting  forth 
the  permissible  methods  of  taking  and 
the  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 
Specific  regulations  governing  the 
talking  of  ringed  seals  incidental  to  on> 
ice  seismic  activity,  which  were 
published  on  January  13,  1993  (58  FR 
4091),  expire  on  December  31. 1997. 

Summary  of  Requeet 

On  July  11. 1997.  NMFS  received  an 
application  fat  an  incidental,  small  take 
exemption  under  section  101(a)(5)(A)  of 
the  MMPA  from  BPXA,  on  behalf  of 
itself,  ARCO  Alaska,  Inc.,  Northern 
Geophysical  of  America,  Inc.  and 
Western  Geophysical  Co.  to  renew  the 
incidental  take  regidations  found  in  50 
LJ'K  part  216,  subpart  J  (previously  50 
CFR  part  228,  subpart  B),  that  govern 
the  taking  of  ringed  seals  [Phoca 
hispida)  incidental  to  seismic  activities 
on  the  ice.  offshore  Alaska,  for  a  period 
of  5  years.  The  applicants  state  that 
these  activities  are  not  likely  to  result  in 
physical  injuries  to,  and/or  death  of,  any 
individual  seals.  Because  seals  are 
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expected  to  avoid  the  immediate  area 
around  seismic  operations,  they  are  not 
expected  to  be  subject  to  potential 
hearing  damage  from  exp<Muie  to 
underwater  or  in-air  sounds  from  the 
operations.  Any  takings  of  ringed  seals 
are  anticipated  to  result  from  short-term 
disturbance  by  noise  and  physical 
activity  associated  with  the  seismic 
operations. 

The  scope  of  the  petition  is  limited  to 
pre-lease  and  post-lease  seismic 
exploration  activities  in  state  waters  and 
the  Outer  Continental  Shelf  in  the 
Beaufort  Sea,  ofbhore  Alaska,  during 
the  ice-covered  seasons.  Because  a 
minimum  of  3  to  4  ft  (.9-1.2  m)  of  ice 
is  reqiured  to  safely  support  the  weight 
of  eqtupment,  on-ice  seismic  operations 
are  usually  confined  to  the  5-month 
period  between  January  through  May. 
These  seismic  surveys  will  be 
conducted  iising  two  types  of  energy 
raurces:  (1)  Vibroseis,  which  uses  large 
nicks  with  vibrators  mounted  on  thorn, 
that  systematically  put  variable 
frequency  energy  into  the  earth  and  (2) 
waterguns  or  airguns  carried  by  a  slei^ 
or  other  vehicle.  The  vibroseis  method 
is  much  more  common.  Over  the  next  5- 
year  period,  the  applicants  expect  that 
on-ice  seismic  activity  will  cover 
approximately  22,500  line  miles 
(mi)(3,610  kilometers  (km))  or  4,500  line 
mi/yr  (7,242  km/jrr).  This  compares  to 
13,247  line  mi  (21,319  km)  in  the 
aggregate  or  1,305  to  4.903  line  mi/jrr 
(2,100  to  7,891  km/yr),  during  the  past 
5-year  period. 

These  regulations  apply  only  to  the 
incidental  taking  of  ringed  seals  and 
bearded  seels  {Brignathus  baibatus)  by 
U.S.  citizens  engaged  in  seismic 
activities  on  the  ice  and  associated 
activities  in  the  Beaufort  Sea  from  the 
shore  outward  to  45  mi  (72  km)  and 
from  Point  Barrow  east  to  Demarcation 
Point  and  only  fitim  January  1  through 
May  31  of  any  calendar  year.  However, 
because  bearded  seals  are  normally 
found  in  brokm  ice  that  is  unsuitable 
for  on-ice  seismic  operations,  few,  if 
any,  bearded  seals  will  be  impacted,  and 
only  ringed  seals  are  expected  to  be 
harassed  incidental  to  the  seismic 
surveys. 

The  incidental,  but  not  intentional, 
taking  of  ringed  and  bearded  seals  by 
U.S.  citizens  holding  a  Letter  of 
Authorization  (LOA)  is  proposed  to  be 
permitted  during  the  following:  (1)  On- 
ice  geophysical  seismic  activities  using 
two  types  of  energy  sources  (i.e., 
vibrcMeis  or  waterguns  at  airguns).  and 
(2)  Operation  of  transportation  and 
camp  facilities  associated  with  seismic 
activities.  Oil  drilling  activities  will  not 
be  covered  under  this  regulation:  such 
activities  will  need  a  separate 


authorization  under  either  section 
101(a)(5)(A)  or  101(a)(5)(D)  of  die 
MMPA. 

Camnienta  and  Raeponaaa 

On  August  8, 1907  (62  FR  42737), 
NMFS  published  an  advance  notice  of 
proposed  rulemaking  on  the  application 
and  invited  interested  persons  to  submit 
comments,  information,  and  su^estions 
concerning  the  application  and  the 
structure  and  content  of  regulations,  if 
the  application  is  accepted.  Subsequent 
to  the  30-day  comment  period  on  this 
notice,  no  comments  were  received. 

Deaoriptioa  of  Seiamic  Activitiae 

"Hardwater"  marine  geophysical 
surveys  are  conducted  before  and  after 
oil  and  gas  leases  are  issued  to  gather 
information  about  subsurfece  geology 
and  are  divided  into  two  classes  of 
surveys:  deep  seismic  and  shallow 
hazard.  Deep  seismic  surveys  generally 
map  strata  deep  beneath  the  earth's 
sur&ce  (1.000  to  20,000  ft)  (364-7,290 
m)  in  search  of  typical  gas  and  oil- 
bearing  geologic  formations.  Shallow 
hazard  surveys,  also  known  as  "site 
clearance"  or  "high  resolution"  survejrs, 
are  conducted  to  gather  information  on 
potential  near-surface  hazards  (0  to 
1,000  ft)(0-364  m)  which  could  be 
encountered  in  exploratory  drilling. 

After  leases  are  issued  and  drilling 
begins,  seismic  operations  shift  from 
broad  reconnaissance  surveys  to  a 
combination  of  shallow  hanrd  surveys 
and  more  detailed  exploratory  work. 
Post-lease  surveys  are  limited  to  specific 
geographic  areas  or  tracts  that  are  of 
interest  Because  each  tract  is  surveyed 
in  greeter  detail,  the  line  density  could 
inoease  although  the  geographic 
boundaries  of  the  surveyed  area  would 
be  smaller.  As  each  survey  is  limited  to 
a  particular  tract  or  prospect,  future 
survey  activity  is  anticipated  to  be 
widely  scattered. 

Deep  seismic  and  shallow  hazard 
surveys  use  the  "reflection"  method  of 
acquiring  data.  Information  abut  the 
earth's  subsur&ce  is  gathered  by 
measuring  acoustic  (sound  or  seismic) 
waves  that  are  generated  on  or  near  the 
sur&ce.  The  process  involves  using  a 
controlled  energy  source  to  generate 
acoustic  waves  that  travel  through  the 
earth  (in  this  case,  sea  ice  and  water  as 
well  as  geologic  formations  beneath  the 
sea)  and  groimd  sensors  to  record  the 
reflected  energy  transmitted  back  to  the 
sur&ce. 

Several  vehicles  are  normally 
involved  in  the  vibroseis  method  of 
collecting  data.  One  or  two  vehicles 
with  survey  crews  move  ahead  of  the 
operation  to  marie  the  energy  input 
points.  Bulldozers  may  move  ahead  of 


the  crew  to  prepare  pwthways  for  the 
vehicles.  Typically,  an  on-ice  data- 
recording  operation  includes  4  to  5 
vibrators,  4  to  5  cable  and  sensor 
carriras,  one  recording  vehicle  and  one 
vibrator  tender.  A  winter-run  seismic 
exploration  crew  may  include  40  to  60 
people  or  up  to  110  people  if  a  3- 
diniensional  survey  is  involved. 

Acquiring  seisnuc  data  by  using 
airguns  or  waterguns  is  similar  to  the 
vibroeeis  technique,  but  the  sound 
source  is  compressed  air  or  water  rather 
than  vibrations.  A  detailed  description 
of  the  methodology  for  seismic  data 
collection  can  be  found  in  the  BPXA 
application  and  is  not  repeated  here. 

Marine  Mamm^ 

The  Beeufort/Chttkchi  Seas  support  a 
diverse  assemblage  of  marine  mammwU 
including  bowheed  whales  {Baloena 
gladalis),  gray  whales  [Eschrichtius 
robustus),  belukha  [Delphinaptems 
leucas),  ringed  seals,  spotted  seals 
(Fhoca  larffia],  bearded  seals,  walrus 
(Odobenus  rosmarus)  and  polar  bears 
(Ursus  maiitimus).  Descriptioru  on  the 
biology  and  distribution  of  these 
species,  and  others,  can  be  found  in 
several  documents  (BPXA  1996,  Lentfiar 
1988.  MMS  1992,  NMFS  1990  and  1996. 
Small  and  DeMaster  1995).  The  oidy 
mwririB  mammal  species  under  the 
jurisdiction  of  NMFS  that  are 
anticipated  being  potentially  taken  by 
harassment  by  this  action  are  ringed 
seals  and  possibly  a  few  beerded  seals. 
A  description  on  the  biology, 
distribution,  and  abundance  of  ringed 
seals  and  bearded  seals  in  Alaska  can  be 
found  in  BPXA's  application. 
Information  on  ringed  seals  can  also  be 
found  in  NMFS'  1992  EA  on  this  action. 
Please  refer  to  these  documents  for 
information  on  this  species.  For 
information  on  polar  bears,  a  species 
under  the  juris(tiction  of  the  U.S.  Fish 
and  Wildlife  Service,  pleese  refer  to 
rulemaking  actions  by  that  agency  (see 
fior  example,  58  FR  60402,  Noveinber  16, 
1993,  and  60  FR  42805,  August  17, 
1995). 

Potential  Impact  of  On-Ice  Seismic 
Activities  on  Ringed  Seals 

Aerial  survey  data  collected  from 
1970  through  1987  indicate  that  ringed 
seal  densities  in  the  fast  ice  of  the 
Beaufort  Sea  are  highly  variable  among 
years  and  among  different  sections  from 
Point  Banow  to  Barter  Island.  The 
highest  observed  overall  average  density 
of  ringed  seals  in  the  fast  ice  of  the 
Beaufort  Sea  in  any  year  has  been  3.6 
seals/nmi^.  The  reported  Lnter-aimual 
variability  in  overall  average  density 
during  1970-87  was  0.96  to  3.57  seals/ 
nmi'.  Based  on  an  estimated 
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displacement  due  to  seismic  activity  of 
0.6  ringed  seals/mn^,  the  maximimi 
number  of  ringed  seals  that  might  be 
temporarily  displaced  annually  in 
connection  with  4,500  linear  mi  (3,913 
linear  nautical  mi  (luni))  of  seismic 
surveys,  assuming  a  random 
distribution  of  seals,  is  2,350  seals. 

The  impact  of  seismic  activities 
would  likely  be  ccmfined  to  the 
immediate  vicinity  of  operatitms. 
Scientists  conducted  a  ground 
examination  of  ringed  seals  structtires  to 
determine  their  fote  along  seismic  and 
control  lines  and  found  no  lignifirant 
overall  diRiarence.  However,  they 
reported  a  significant  difference  in  the 
fates  of  struct\ires  in  relation  to  distance 
from  seismic  lines  (within  150  m  (492 
ft)  of  the  shot  line  in  comparison  to 
greater  distances).  These  investigators 
concluded  that  displacement  in  close 
proximity  (within  150  m  (492  ft))  to 
seismic  lines  does  occur,  but  based  on 
data  ftom  aerial  surveys  however,  there 
has  been  no  majcH'  displacemoit  of  seals 
■way  from  (Hi-ice  seismic  operations  as 
ciirrently  conducted  in  the  Beaufort  Sea. 

Additional  factors  reduce  the 
probability  of  incidental  take.  Portions 
of  many  of  the  seismic  lines  are  likely 
to  be  on  ice  over  shallow  water  where 
ringed  seals  are  either  absent  or  present 
in  low  numbers.  Other  parts  of  lines  are 
likely  to  be  within  2  mi  (3.2  km)  of 
shore  within  hvorable  seal  habitat,  but 
where  density  of  seals  is  lowest  Within 
optimum  seal  habitat  farther  from  shore, 
the  seismic  operators  avoid  moderate 
and  large  pressure  ridges  because  of 
concerns  for  safety  and  normal 
operational  constraints.  Also,  a 
significant  portion  of  the  on-ice  seismic 
lines  and  connecting  ice  roads  is 
expected  to  be  laid  out  and  explored 
during  January  and  February  when 
many  ringed  seals  are  still  transient. 

Tdbm  studies  as  well  as  subsequent 
observations,  indicate  that  some 
individual  ringed  seals  in  the  immediate 
area  of  operations  could  be  temporarily 
displaced  by  on-ice  seismic  activities. 
However,  given  the  wide  distributioo  of 
ringed  seals  and  the  relatively  low 
density  of  breeding  seals  in  the  Beaufort 
Sea,  only  small  numbers  of  animals  are 
expected  to  be  encountered.  TherefcHe, 
while  impacts  might  be  significant  Ear 
individiial  animals  (an  abuidoned  pup. 
for  example),  impacts  are  expected  to  be 
negligible  for  the  overall  ringed  seal 
populatian. 

Potntial  Impact  of  OB-Ice  SeiHuc 
Actiritias  Ml  Habitat 

Ringed  seal  habitat  may  be  potentially 
affected  by  construction  of  ice  roads  and 
camps,  and  removal  of  ice  and  snow 
along  survey  lines,  camps  and 
loadMrays.  Because  the  potential  area 


afiiacted  represents  mly  a  small  port  of 
the  Beaufort  Sea,  and  because  ringed 
seal  habitat  is  restored  annually,  any 
impact  would  be  localized  and 
temporary.  Habitat  restoration  is  often 
immediate,  occurring  during  the  first 
episode  of  snow  and  wind  that  follows 
passage  of  the  equipment.  Periodic 
storms  are  common  in  the  Beaufcxt  Sea 
region.  Also,  seismic  crews  do  not  place 
energy  sources  over  observed  ringed 
seal  lairs,  and  they  do  not  typically 
operate  along  pressure  ridges  where 
lairs  are  often  located. 

Because  bearded  seels  are  restricted  to 
areas  with  cracks  or  other  openings  in 
the  ice,  and,  because  on-ice  seismic 
operations  must  avoid  these  areas  for 
safiaty  reasons,  few,  if  any.  bearded  seals 
will  be  impacted  by  seismic  operations. 
Any  exposure  wouild  be  limited  to  short 
term  and  localized  disturbance  caused 
by  noise  with  the  possibility  that  an 
animal  might  dive  into  the  wat«-  as  a 
result  of  that  disturbance. 

Potential  Impact  ot  On-Ice  Seismk 
ActivitieBan  Subsistence 

On-ice  seismic  operations  in  the 
Beaufort  Sea  are  not  expected  to  have  an 
impact  on  subsistence  uses  of  ringed 
seals.  Reasons  include:  (1)  Subsistence 
harvests  have  declined  over  the  past  two 
decades  as  Eskimo  lifestyles  have 
changed  and  the  MMPA  prohibition  on 
himting  marine  manunals  for  purposes 
other  than  subsistence;  (2)  subsistence 
hunting  for  ringed  seals  is  principally  in 
regicms  north  of  Kuskokwim  Bay  in  the 
Boing  and  Qiukchi  Seas,  not  the 
Beaufort  Sea  area:  (3)  seals  are  now 
hunted  principally  with  rifles  in  leads 
or  open  watw,  not  at  breathing  holes 
and  lairs  on  the  ice:  and  (4)  areas  where 
seismic  (^peraticms  are  conducted  are 
small  in  comparison  to  the  Beaufort  Sea 
subsistence  hunting  areas  and 
displacement  due  to  snsmic  activity  is 
limited. 

Additionally,  because  the  applicants 
coordinate  activities  with  the  North 
Slope  Borough  and  provide 
communities  with  information  about  the 
plaimed  activities  before  initiating  any 
on-ice  seismic  actlvitiac,  impacts  on 
subsistence  needs  an  *?tpected  to  be 
negligible. 

Mitigation 

All  activities  wrill  be  required  to  be 
conducted  in  a  manner  that  Tninimij;«B^ 
adverse  effects  on  ringed  and  bearded 
seals  and  their  habitat.  Activities  must 
be  conducted  as  fer  as  practicable  from 
any  observed  ringed  seals  or  ringed  seal 
lair.  For  example,  no  energy  source  may 
be  placed  over  an  obeerved  ringed  seal 
lair.  Seismic  crews  will  receive  training 
so  that  they  can  recognize  potential 


ringed  seal  liars  and  adjust  their  seismic 
operations  accordingly. 

Mooitoriag 

The  requirements  for  monitoring  and 
reporting  include  designating  a 
qualified  individual  imder  each 
operating  LOA  to  observe  and  recotl  the 
presence  of  ringed  seals,  bearded  seals, 
and  ringed  seal  lairs  along  shot  lines 
and  around  camps. 

Because  there  is  no  impact  <xi 
subsistence  hunting,  independent  peer 
review  of  the  monitoring  plan  is  not 
required. 

Reporting 

An  annual  rejxxt  must  be  sulmiitted 
to  NMFS  within  90  days  of  completing 
the  year's  activities. 

National  Enrironmental  Policy  Act 
(NEPA) 

In  coniimction  with  a  notice  of 
proposed  rulemaking  on  this  issue  on     % 
September  15, 1992  (57  FR  42538), 
NMFS  released  a  draft  EA  that 
addressed  the  impacts  on  the  human 
environment  from  regulations  and  the 
issuance  of  LXDAs  and  the  alternatives  to 
that  proposed  action.  As  a  result  of  the 
information  provided  in  the  EA.  NOAA 
concluded  that  implenaentation  of  either 
the  preferred  alternative  or  other 
identified  alternatives  would  not  have  a 
significant  impact  on  the  human 
environment.  As  a  result  of  that  finding, 
on  August  12. 1992,  NMFS  signed  a 
Finding  of  No  Significant  Impact 
(FONSl  statonent  and  thereby 
determined  that  an  EIS  was  not 
warranted  and  therefore,  none  was 
prepared.  Because  the  proposed  action 
discussed  in  this  docimient  is  not 
substantially  different  from  the  1992 
action,  and  because  a  reference  search 
has  indicated  that  no  new  scientific 
information  has  been  developed  in  the 
past  5  years  significant  enough  to 
warrant  new  NEPA  documentation, 
NMFS  does  not  iraend  to  prepare  a  new 
EA.  A  copy  of  the  1992  EA  and  FONSI 
is  available  upon  request  (see 
ADDRESSES). 

Glaaaificatioa 

This  acti(»  has  bem  determined  to  be 
not  significant  for  pur{>oses  of  E.O. 
12866. 

The  Assistant  General  Counsel  far 
Legislation  and  Regulation  of  the 
Department  of  Camsaerca  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  described  in  the  Regulatory 
Flexibility  Act,  because  members  of  the 
industry  requesting  the  authorizations 
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are  ma)or  energy  exploration  covapaaiea 
and  their  coatractors,  neither  of  uriiich 
by  definition  are  small  businesses. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

This  proposed  rule  contains 
coUection-of-infbrmation  requirements 
sub)ect  to  the  provisions  of  the 
Paperwork  Reduction  Act  (PRA).  This 
collection,  which  has  an  OMB  contrcrf 
number  of  0648-0151,  has  been 
submitted  to  OMB  for  review  under 
section  3504(b)  of  the  PRA. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  feihire  to  comply  with  a 
collection  of  information  sul^ect  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

The  reporting  burden  fw  this 
collection  is  estimated  to  be 
approximately  3  hours  per  response  for 
requesting  an  authorisation  (as 
described  in  50  CFR  216.104)  and  30 
houn  per  response  for  submitting 
reports,  including  the  time  for  gath«ing 
and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Comments  are  invited 
on:  (a)  whether  the  proposed  collectioa 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  {wactical  utility; 
(b)  the  accurecy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collecteid:  and  (d) 
ways  to  minimiyff  the  burden  of  the         ' 
collection  of  information  on 
respondents,  including,  throu^  the  use 
of  automated  collection  techniques  (v 
other  forms  of  information  technology. 
Please  said  any  comments  to  NMFS  and 
OMB  (see  AOONESSES). 


IM  of  Stdbfects  in  50  CFK  Part  21t 

Marine  mammals.  Reporting  and 
recordkeeping  requiiwDents. 

Dated:  October  Zl.  1987. 
GatyCMalhwt, 

Acting  AmiaUmtAdminutrator  for  Fidtehet, 
National  hiarine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  216  is  proposed 
to  be  amended  as  follows: 


PART  2ie— RBHJLAT10N8 
QOVEfMNQ  THE  TAKMQ  AND 
MPORTMQ  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

AelhHfltjr:  16  U.S.C  1S61  et  aeq..  nnlan 
otfaflrwin  noted. 

2.  Subpart  J  is  revised  to  read  as 
foUowK 


Subpart  J— Taking  or  mngad  and 

~    "  "  ItoOMoo 


Sec. 

216.111  SpadfiMl  acdvity  and  spadfiad 
gBogi^ihical  region. 

216.112  EOBctiw  dates. 

216.113  Pmnisuble  i«^i^tw>dt 

.216.114  RequirementB  far  monitaciog  and 
rapuiting. 

Subpart  J—TaUng  Of  Rkigad  and 

ItoOivloa 


1216.111 


Regulations  in  this  subpart  apply  only 
to  the  incidental  taking  of  ringed  seals 
[Phoca  hispida)  and  bearded  seals 
{Eiignathus  barbatus)  by  U.S.  citizens 
engaged  in  on-ice  seismic  exploratory 
and  associated  activities  over  the  Outer 
Continental  Shelf  of  the  Beaufort  See  of 
Alaska,  from  the  shore  outward  to  45  mi 
(72  km)  and  from  Point  Barrow  east  to 
Demarcaticm  Point,  from  January  1 
throu^  May  31  oiunj  calendar  year. 

{216.112   enecilwedMaa. 

R^ulations  in  this  sul^iart  are 
efiiactive  from  Jamuaiy  1, 1998,  throu^ 
nerwnilwr  31, 2003. 


1216.113 

(a)  The  incidental,  but  not  intentional, 
taking  of  ringed  and  bearded  seals  from 
January  1  through  May  31  by  U.S. 
citizens  holding  a  Letter  of 
Authorization  is  pomitted  during  the 
course  of  the  following  activities: 

(1)  On-ice  geophysical  seismic 
activities  involving  vibrator-type, 
aiigun.  or  otbet  eaexgy  source 
equipment  shown  to  have  aimil^r  or 
lesser  effects. 

(2)  Operation  of  transportation  and 
camp  fitdlities  associated  with  seismic 
activities. 

(b)  All  activities  identiiSed  in 

§  216.113(a)  must  be  conducted  in  a 


manner  that  minimiaaa  to  I 
extent  practicable  adveiae  amciB  oo 
ringed  and  bearded  seals  and  their 
habitat 

(c)  All  activities  identified  in 
§  216.113(a)  must  be  conducted  as  hr  as 
practic^le  bom  any  observed  ringed  or 
bearded  seal  or  rin^ad  seal  lair.  No 
enogy  source  must  be  placed  over  an 
observed  ringed  seal  lair,  whediar  or  not 
any  seal  is  pieaanL 

f21Cll4 


(a)  Holders  of  Letters  of  Authorisation 
are  required  to  cooperate  with  the 
National  Marine  Fishaiies  Service  and 
any  other  Federal,  state,  or  local  ^eacy 
monitoring  the  impacts  on  ringed  or 
bearded  seals. 

(b)  Holders  of  Letters  of  AutinriiatiaB 
must  designate  a  qualified  individual  or 
individuals  to  observe  and  record  the 
{Hesence  of  ringed  or  bearded  seals  and 
ringed  seal  lairs  alcmg  shot  lines  and     *' 
aioimd  camps,  and  the  information 
required  in 

S  216.114(c). 

(c)  An  anniial  report  must  be 
submitted  to  the  Assistant 
Administrator  for  Fisheries  within  90 
dajrs  after  completing  each  year's 
activities  and  must  include  the 
following  infmmation: 

(1)  Location(s)  of  survey  activities. 

(2)  Level  of  effort  (e.g..  duration,  area 
surveyed,  number  of  surveys),  methods 
used,  and  a  description  of  habitet  (e.g., 
ice  thickness,  surfece  topogr^ihy)  for 
each  location. 

(3)  Numbars  of  ringed  seals,  bearded 
seals,  or  other  marine  nuimma^ 
observed,  proximity  to  seismic  or 
associated  activities,  and  any  seal 
reactions  observed  for  each  locaticm. 

(4)  Numbers  of  ringed  seal  lairs 
observed  and  proximity  to  seismic  or 
associated  activities  for  each  location. 

(5)  Other  information  as  required  in  a 
Letter  of  Authorization. 

(PR  Doc.  97-28276  Filed  10-22-e7;  4:15  pal 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Cradtt  Corporation 
8un»iyn>  Act  M— tinq;  CotwcMon 

Note:  This  documant  replacas  the  mwMing 
notica  at  62  FR  54603  (October  21. 1997). 


:  AND  DATE:  2:00  p.m.,  November  3. 
1997. 

KACE:  Room  104-A,  Jamie  Whittao 
Building,  U.S.  Department  of 
Agriculture,  Waahington,  D.C 
STATUS:  Open. 

MATnERS  TO  BE  CONSOERED 

1.  Approval  of  the  Minutes  of  the 
Special  Open  Meeting  of  February  5, 
1996. 

2.  Memorandum  re:  Update  of 
Commodity  Credit  Corporation  (COC)- 
Owmed  Inventory. 

3.  Memorandum  re:  Commodity 
Ctedit  Corporation's  (CCC's)  Financial 
Condition  Report. 

4.  Resolution  re:  Amendment  of 
Bylaws  of  the  Commodity  Credit 
Corporation. 

5.  Reaolution  re:  Termination  of 
Obsolete  CCC  Board  Dockets. 

6.  Resolution  re:  Amendment  of 
Dockets  Requiring  Only  a  Change  in 
Nomenclature. 

7.  Resolution  le:  Ratification  of 
Commodities  Available  for  Public  Law 
480  During  Fiscal  Year  1996. 

8.  Docket  GCX-326  re:  Market  Acceas 
Program  for  Fiscal  Year  1996  and 
Subsequent  Years. 

9.  Docket  C2:-266.  Ra¥.  2.  re: 
Operations  Under  Agricultural  Trade 
Development  and  Assistance  Act 

10.  Docket  CZ-332.  Rev.  1.  re:  Food 
for  Piogreas  Program. 

11.  Docket  CZ-161a,  Rev.  8,  ra: 
Policies  for  Collection,  Settlement,  and 
Adjustment  of  Certain  Claims  By  or 
Against  the  Conmiodity  Credit 
Cwpoiaticm. 

12.  Docket  GCZ-136  re:  Policy  with 
Respect  to  Establishment  of  Valuation 


Reserves  Against  Assets  of  the 
Commodity  Credit  Corporation. 

13.  Docket  CZ-148,  Rev.  4  re:  Capital 
Fund  Commitments  and  Control  of 
Valuation  Reserves  Against  Aaaets  of  the 
Commodity  Credit  Corpoiation. 

14.  Docket  P-CON-96-02,  re: 
Environmental  Activities. 

15.  Docket  P-CON-96-03,  re: 
Delegating  Authority  for  COC 
Conservation  Programs. 

OONTACT  PERSON  R3A  MORE  MFORMATKNf: 
Joanita  B.  Daniels,  Acting  Secretary, 
Commodity  Credit  Corporation,  Stop 
0571,  U.S.  Department  of  Agriculture. 
1400  Independence  Avenue  SW, 
Washington,  D.C.  20250-0571. 

Dated:  Octobsr  21, 1997. 
jBialliS.niaiili, 

Acting  Secretary  ,  Canmodity  Credit 

Corporation. 

(FR  Doc  97-28466  Filed  10-22-97;  4:57  pm] 


DEPARTMENT  OF  AGRICULTURE 

Fwiii  Sofvlco  AQSWcy 

Notice  of  RepuMlfor  Extension  of  ■ 
Currently  Approved  Information 
Collection 

agency:  Farm  Service  Agency.  USDA. 
ACTION:  Notice  and  request  for 
comments. 


In  accordance  widi  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  intention  of  the 
Farm  Service  Agency  (FSA)  to  request 
an  extension  of  a  currently  approved 
information  collection  in  support  of  the 
FSA  Aerial  Photography  Proj^am.  The 
FSA  Aerial  Photography  Field  Office 
(APFO)  uses  the  information  from  this 
form  to  collect  the  customer  and 
photography  information  needed  to 
produce  and  ship  the  various  products 
ordered. 

DATES:  Commwrta  must  be  received  on 
or  before  December  26, 1997  to  be 
assured  consideration. 
ADOmONAL  MFORMATION  OR  COItMBfTS: 
Contact  Linda  McDonald,  USDA,  FSA, 
APFO,  2222  West  2300  South,  Salt  Lake 
aty.  Utah  84119-2020,  telephone  (801) 
975-3500  Extension  235. 

SUPPI^EMBITARY  MFORMATION: 

Tith:  Request  for  Aerial  Photography. 
0MB  Control  Number:  0560-0176. 


ExpimUon  Date  of  Approval:  October 
31. 1997. 

Type  of  Request:  Extension  of 
previously  approved  information 
coUection. 

Abstract:  The  Information  collected 
under  Office  of  Management  and  Budget 
(OMB)  Control  Number  0560-0176  as 
identified  above,  is  needed  to  enable  the 
Department  of  Agriculture  to  effactively 
administrate  the  Aerial  Photography 
Program. 

APFO  has  the  authority  to  coordinate 
aerial  photography  and  remote  sensing 
programs  and  the  aerial  photography 
flying  contract  programs. 

The  film  secured  by  FSA  is  public 
domain  and  reproductions  are  available 
at  cost  to  any  customer  with  a  need.  All 
receipts  from  the  sale  of  aerial 
photography  products  and  services  are 
retained  by  FSA. 

The  PSA-441.  Request  for  Aerial 
Photography,  is  the  form  FSA  supplies 
to  its  cummers  when  placing  an  order 
for  aerial  photography  products  and 
services. 

Estimate  (^Respondent  Burden: 
Public  reporting  burden  for  this 
information  collection  is  estimated  to 
average  3.3  hours  per  response. 

Respondents:  Farmers,  Ranchers  and 
other  USDA  Customers  who  wish  to 
purchase  photography  products  and 
services. 

Estimated  Number  of  Respondents: 
244XX). 

Estimated  Number  of  Responses  per 
Respondents:  1. 

Ettimated  Total  Annual  Burden 
Hours  on  Respondents:  8.000  hours. 

Proposed  topics  for  comment  include 
but  are  not  limited  to:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propcMied  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  from  thoae 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technolo^.  Comments  may 
be  sent  to  the  Desk  Officer  for 
Agriculture.  Office  of  Information  and 
Regulatory  AfEdr*.  OMB.  Washington. 
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DC  20503,  and  to  Linda  McDonald. 
FSA,  APFO.  USDA.  2222  West  2300 
South,  Salt  Lake  Qty,  Utah  84119-2020. 

OMB  is  required  to  m^ce  a  decision 
coiu»niing  the  collection  of  information 
contained  in  these  proposed  regiilations 
between  30  and  60  days  after 
publication  of  this  dociunent  in  dw 
Federal  Roister.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  in  within  30  days 
of  publication. 

All  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  DC  on  October  19, 
1997. 

BrMaLWahar. 

Acting  Administrator,  Farm  Serrice  Agency. 
(FR  Doc.  97-28303  Filed  10-24-97;  8:45  ami 
muMta  cooE  »4it-as^ 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
pocket  No.  97-057N] 

Notioe  of  Change  in  Inspection 
Procedures;  Adoption  of  a  Hand»-off 
Inspection  Procedure  for  Lambs 

AQENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice.    . 

SUMMARY:  In  response  to  a  request  bom 
the  American  Sheep  Industry 
Association,  the  Food  Safety  and  « 

Inspection  Service  (FSIS)  is  nhanging  its 
inspection  procedures  for  lambs. 
CurrenUy,  inspectors  palpate  the 
carcasses  of  lambs  for  the  purpose  of 
detecting  and  removing  carcasses  with 
diseases  such  as  Caseous  lymphadenitis. 
Under  the  new  procedvu^,  there  will  be 
hands-off  inspection  of  lambs  in  order 
to  reduce  the  risk  and  hands-on 
inspection  methods  may  spread  or  add 
microbial  contamination  to  carcasses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Alice  Thaler,  Chief,  Concepts  & 
I>esign  Branch,  Inspection  Methods 
Development  Division,  Office  of  Policy, 
Program  Development,  and  Evaluation. 
Food  Safety  and  Inspection  Service, 
Department  of  Agriculture.  Washington. 
DC  20250-3700;  telephone.  (202)  205- 
0005. 

SUPPt.EMENTARY  INFORMATKM: 

Background 

Traditionally,  meat  inspectors  have 
palpated  the  carcasses  of  lambs  as  part 
of  their  post-mortem  evaluation  of  these 
animals.  The  Americaa  Sheep  Industry 
Association  recommended  that  we  end 


this  practice  for  food  safety  reasons.  The 
primary  justification  for  this  long- 
standing hands-on  inspection  procedure 
was  to  detect  and  remove  carcasses  with 
diseases  such  as  Caseous  lymphadenitis. 
In  determining  the  desirability  of  such 
a  procedure  for  lambs,  FSIS  considered 
two  questions:  (1)  Will  diseased 
carcasses  of  parts  be  more  likely  to 
reach  consumers  in  a  hands-off  system?; 
and  (2)  Are  current  hands-on  inspection 
methods  likely  to  be  spreading  or 
adding  contamination  to  carcasses? 

Conqiaiing  Hands-on  and  Hands-off 
Procedures 

The  first  issue  deals  with  the  benefits 
of  a  hands-on  system.  What  is  the  risk 
that  a  diseased  carcass  or  diseased  parts 
woidd  be  passed  for  food  and  reach  the 
consumer  if  FSIS  instituted  a  hands-off 
inspection  procedure? 

The  second  issue  was  to  determine 
whether  current  inspection  techniques 
used  on  lambs  cause  inspectors  to 
spread  or  add  contamination  to 
carcasses.  Although  there  is  no  data  on 
this  spedfic  question,  we  believe  that 
data  from  other  food  handling  and 
health  care  industries  indicate  that  the 
hands-on  procedures  could  contaminate 
lamb  carcasses  or  spread  such 
contamination. 

Caseous  lymphadenitis  is  the  primary 
disease  detected  by  carcass  palpation, 
and  it  is  not  a  public  health  concern.  In 
the  United  States,  there  are  six  plants 
that  slaughter  80  percent  of  the  lambs. 
From  Fi^al  Years  1987  to  1996,  these 
six  plants  slaughtered  26,347,480  lambs 
and  yearlings.  (Present  data  do  not 
distinguish  between  lambs  and 
yearlings.)  The  plants  condemned  1,203 
animals  in  the  same  10-year  period  for 
Caseous  lymphadetutis,  a  0.0046 
percent  condemnation  rate.  It  is 
unknown  how  many  carcasses  were 
detected  on  post-mortem  and  trimmed, 
and  then  passed  for  food. 

Seven  of  the  diseases  routinely 
present  in  lambs  are  of  public  health 
concern:  Actinobacillosis. 
Campylobacteriosis,  Contagious 
ecthyma.  Echinococcosis,  Leptospirosis, 
Salmonella  dysentery,  and 
Toxoplasmosis.  However,  none  of  them 
require  carcass  palpation  for  diagnosis. 

The  American  Sheep  Industry 
Association  believes  that  hands-on 
inspection  methods  spread  or  add 
contamination  to  carcasses,  including 
pathogenci  microorganisms  such  as 
Escherichia  coli  0157:H7  and 
Salmonella.  The  Agenc7y  evaluated 
existing  information  to  determine  its 
adequacy  and  reviewed  literature 
regarding  the  documented  spread  of 
contamination  by  hands  in  other 
industries.  (See  References  at  end  of 


document)  Evidence  from  other  food 
handling  and  health  care  industries 
supports  these  concerns.  (Gould  and 
Ream  1996;  Wenzel  and  Pulverer  1995). 
FSIS  accepts  the  docimientation  in 
allied  fields,  which  argues  that  the 
palpation  of  lamb  carcasses  is 
inconsistent  with  our  food  safety 
philosophy  that  FSIS  must  return 
carcasses  presented  for  inspection  with 
unchanged  or  lower  food  safety  risk 
factors. 

Condnsion 

The  primary  reason  for  carcass 
palpation  in  lambs  is  to  detect  Caseous 
lymphadenitis.  This  disease  is  not  in 
public  health  concern  and  has  an 
extremely  low  condenmation  rata. 
Although  it  has  not  been  proven  directly 
that  palpation  by  inspectors  causes 
microbial  contamination  or  actually 
spreads  such  contamination,  compelling 
evidence  from  allied  industries 
indicates  that  hands  do  spread  or  add 
microorganisms.  The  risk  of 
contamination  using  a  hands-on 
procedure  exceeds  the  risk  of  diseased 
carcasses  being  missed  using  a  hands-off 
procedure  for  lambs. 

Therefore,  FSIS  is  proceeding  to  adopt 
a  hands-off  inspection  method  for 
lambs.  This  process  involves  a  number 
of  steps,  including  consultetion  with 
employee  organizations.  FSIS  intends  to 
con^>lete  the  process  within  the  next  12 
months. 

FSIS  will  monitor  condemnation  rates 
in  the  six  plants  to  identify  the  impact, 
if  any,  of  die  change.  Further,  the 
Agency  intends  to  look  at  the 
implications  of  hands-of  inspection 
procedures  with  regard  to  the 
production  of  all  meat  and  poultry 
products. 

Done  at  Washiogton.  DC,  on  October  17, 
1997. 

TlHMMsI.BUiy. 

Administrator. 
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Inleiit  To  Piepeie  an  Environmental 
Impact  Stalamant,  Canal  Hoya  Timber 
Sale.  Tongaaa  llalluiial  rofeet  SUklne 
Area,  Wrangetl,  Aiaeka 

AGBICY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent:  revision. 


fz  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
a  Draft  Environmental  Impact  Statement 
for  the  Canal  Hoya  Timber  Sale  located 
on  the  Stikine  Area  of  the  Tongass 
National  Forest  This  Notice  of  Intent 
revises  the  Notice  of  Intent  published 
December  23, 1996  (page  67530)  by 
describing  changes  to  the  piupose  and 
need  and  the  schedule  for  decision.  A 
Draft  Environmental  Impact  Statement 
is  being  prepared  to  respond  to  the  new 
management  direction  and  standards 
and  guidelines  of  the  Tongass  National 
Forest  Land  and  Resource  Management 
Plan  (Forest  Plan)  released  in  Kiay  1997. 
AOORESSCS:  Written  comments, 
suggestions  or  questions  concerning  the 
analjTsis  and  Environmental  Impact 
Statement  should  be  sent  to  Scott 
Posner,  Canal  Hoya  Team  Leader. 
Wrangell  Ranger  District,  Stikine  Area, 
Tongass  National  Forest,  P.O.  Box  51. 
Wrangell.  Alaska,  99929,  phone  (907) 
874-2323. 

SUPPL£MBITARY  MF0RMAT10N:  The  Canal 
Hoya  Study  Area  includes  Valiie 
Comparison  Unit  520  and  521  on  the 


mainland  in  Southeast  Alaska, 
approximately  30  miles  southeast  of 
Wrangell,  Alaska. 

The  Tongass  National  Forest  Land 
and  Resource  Management  Plan  of  May 
1997  provides  the  overall  guidance 
(land  use  designations,  goals,  objectives, 
management  prescriptions,  standards 
and  guidelines)  to  achieve  the  desired 
future  condition  for  the  area  in  which 
this  project  is  proposed.  This  revised 
Forest  Plan  allocates  portions  of  die 
study  area  to  two  management 
preacriptions:  Timber  Production  jmd 
Modified  Landscape.  The  new  standards 
and  guidelines  in  the  revised  Forest 
Plan  provide  increased  protection  for 
riparian  areas,  beach  fringe,  brown  bear 
foraging  areas  and  wetland  soils,  which 
affsct  t&  assumptions  on  which  the 
purpose  and  need  in  the  original  Notice 
of  Intent  were  based. 

The  purpose  and  need  for  the  project 
is  to  respond  to  the  goals  and  objectives 
identified  by  the  Forest  Plan  for  the 
timber  resource  and  to  move  the  Canal 
Hoya  Study  Area  towards  the  desired 
fiitiue  condition.  The  Forest  Plan 
identified  the  following  goals  and 
objectives:  (1)  manage  the  timber 
resource  for  production  of  saw  timber 
and  other  wood  products  from  suitable 
timber  lands  made  available  for  timber 
harvest,  on  an  even-flow,  long-term 
sustained  yield  basis  and  in  an 
economically  efBcient  manner  (Revised 
Forest  Plan  page  2-4;  (2)  seek  to  provide 
a  timber  supply  sufficient  to  meet  the 
annual  market  demand  for  Tongass 
National  Forest  timber,  and  the  demand 
for  the  planning  cycle  (page  2-4);  and  3) 
maintain  and  promote  industrial  wood 
production  from  suitable  timber  lands, 
providing  a  continuous  supply  of  wood 
to  meet  society's  needs  (page  3-144). 
The  Canal  Hoya  Timber  Sale  will  be 
designed  to  produce  desired  resource 
values,  products,  and  conditions  in 
ways  that  also  sustain  the  diversity  and 
productivity  of  ecosystems  (page  2-1). 

The  Canal  Hoya  Timber  Sale  is  now 
expected  to  provide  a  range  of  volume 
to  the  timber  industry  from  10  to  17 
million  board  feet.  The  range  of 
alternatives  to  be  considered  in  the 
Environmental  Impact  Statement  wrill  be 
determined  during  analysis^knd  reflect 
issues  raised  during  scoping. 

The  Proposed  Action  provides  for  (1) 
construction  of  approximately  10  miles 
of  specified  road  and  additional 
temporary  road:  (2)  harvest  of 
approximately  750  acres  of  timber  and. 
(3)  construction  of  a  log  transfer  facility 
east  of  the  Canal  Creek  estuary  and 
another  log  transfer  fecility  east  of  the 
Hoya  Creek  estuary.  The  log  transfBr 
fecilities  could  use  a  floating,  removable 
structure.  This  level  of  development 


would  result  in  the  harvest  of 
approximately  14  million  board  feet  of 
sawlog  and  utility  timber  voluqae. 

A  niunber  of  |>ublic  comments  have 
been  received  on  this  project.  Based  on 
comments  from  the  public  and  othar 
agencies  during  the  scoping  effort,  the 
following  significant  issues  have  been 
identified.  How  will  the  design  of  the 
sale  affect: 

(1)  Harvest  economics? 

(2)  Scenic  and  tourism  values? 

(3)  Bears  that  also  use  the  Anan 
WUdlife  Viewing  Area? 

(4)  Wildlife  habitat  and  species 
conservation? 

(5)  Freshwater  and  marine  resounxsT 

(6)  Forest  soils? 

These  issues  were  used  to  design 
alternatives  to  the  proposed  action  and 
to  identify  the  potential  environmental 
efiiecta  of  the  proposed  action  and 
altranatives.  The  draft  Environmental 
Impact  Statement  is  scheduled  for 
publication  in  January  1998  and  the 
Final  Environmental  Impact  Statement 
and  Record  of  Decision  is  scheduled  for 
publication  in  May  1998. 

The  Forest  Service  believes,  at  this 
stage,  it  is  important  to  alert  reviewers 
about  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  Envirtmmental 
Impact  Statementa  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
\Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553, 1978).  Also. 
environmental  objections  that  could  be 
raised  at  the  Draft  Enviroiunental 
Impact  Statement  stage  but  that  are  not 
raised  until  after  completion  of  the  Final 
EnviroimMntal  Impact  Statement  may 
be  waived  or  dismissed  by  the  courto 
(Qfjr  ofAngoon  v.  Hodel,  803  F.2d  1016, 
1022,  9th  Cir.  1986:  and  Wisconsin 
HerJtagBS,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338,  EJ).  Wis.  1980).  Because  of 
these  court  rulings,  it  is  important  that 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  draft 
Environmental  Impact  Statement  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  Final 
Environmental  Impact  Statement 

No  other  revisions  are  made  to  the 
original  Notice  of  Intent  published 
December  23. 1996. 
PatikiaA.( 


Acting  Forest  Supervisor.  Stikine  Ana. 
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DEPARTMENT  OF  AQRICULTURE 

Foreat  Service 

Categorical  Exchiaion  for  Certain  Ski 
Area  Permit  Actiona 

AQENCr:  Forest  Service.  USDA. 
ACTION:  Notice  of  proposed  interim 
directive;  request  for  public  comment 

SUMMARY:  The  Forest  Service  proposes 
to  issue  an  interim  directive  to  guide  ita 
employees  in  complying  with  the 
Natioiial  Enviroiunental  Policy  Act 
when  issuance  of  a  sld  area  permit  is  a 
purely  ministerial  action  and  no 
changes  are  proposed  in  permitted 
activities  or  fecuities.  The  intended 
effect  is  to  implement  a  provision  of  the 
Omnibus  Parks  and  Public  Lands  Act  of 
1996,  which  states  that  reissuance  of  a 
ski  area  permit  for  activities  similar  in 
nature  and  amount  to  the  activities 
authorized  under  the  previous  permit 
shall  not  constitute  a  major  Federal 
action.  I*ublic  comment  is  invited  and 
will  be  considered  in  adopting  an 
interim  directive. 

DATES:  Comments  must  be  received  in 
writing  by  December  26. 1997. 
ADDRESSES:  Send  written  commente  to 
Director,  Recreation,  Heritage,  and 
Wilderness  Resources  Staff  (Mail  Stop 
1125).  Forest  Service,  USDA,  P.O.  Box 
96090,  Washington,  D.C  20090-6090. 
Those  who  submit  comments  should  be 
aware  that  all  coniments,  including 
names  and  addresses  when  provided, 
are  placed  in  the  record  and  are 
available  for  public  inspection.  To 
fecilitate  entrance  into  the  building, 
visitors  are  encouraged  to  call  ahead 
(202-205-1706). 

POR  FURTHER  MF0RMAT10N  CONTACT: 
Alice  Carlton,  Recreation,  Haritage,  and 
Wilderness  Resources  Staff.  202-205- 
1399. 

SUPPLBMENTARY  MF0RMAT10N:  To  reduce 
administrative  costa,  section  701  (i)  of 
the  Omnibus  Parks  and  Public  Lands 
Management  Act  of  1996  (16  U.S.C. 
497c)  states  that  the  reissuance  of  a  ski 
area  permit  for  activities  similar  in 
nature  and  amount  to  the  activities 
provided  tuider  the  previous  permit 
shall  not  constitute  a  major  Federal 
action  for  the  purposes  of  the  National 
Enviroiunental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C  4331  et  seq.). 

Agency  direction  regarding  this 
provision  is  needed  to  guide  Forest 
Service  employees  in  complying  with 
NEPA  and  the  Omnibus  Parks  and 
Public  Lands  Management  Act  of  1996 
when  ski  area  permits  are  issued. 

Section  701  (i)  of  the  1996  act  applies 
to  issuance  of  permits  for  up  to  the 
maximum  tenure  allowable  under  the 
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National  Forest  Ski  Area  Permit  Act  of 
1986  (the  Ski  Area  Permit  Act)  (16 
U.S.C  497b)  for  existing  ski  areas  when 
permit  issuance  involves  only 
administrative  changes,  such  as 
issuance  of  a  pomit  when  no  changes 
to  the  Master  Development  Plan  and  no 
new  fecilities  or  activities  are 
authorized,  to  the  following:  (1)  To  a 
new  owner  of  the  ski  area 
improvements:  (2)  to  the  existing  owner 
upon  expiration  of  the  current  permit; 
or  (3)  to  a  holder  of  a  permit  issued 
under  the  Term  Permit  and  Organic 
Acta  converting  to  a  permit  imder  the 
Ski  Area  Permit  Act.  The  effect  of 
section  701  (i)  is  that  an  environmental 
impact  statonent  is  not  required  for 
issuance  of  permita  under  these 
circumstances. 

The  Forest  Service  currently 
authorizes  ski  areas  on  National  Forest 
System  lands  through  permit  issuance 
under  the  Ski  Area  Permit  Act  The 
permit  provides  the  legal  framework  for 
the  use  and  occupancy  of  National 
Forest  System  lands,  including  terms  for 
renewal;  conditions  for  issuance  of  a 
new  permit  in  the  event  of  sale  of  the 
ski  area  improvements  to  another 
owner;  permit  tenure;  fee  schedules  and 
pa)rment  methods:  accountability  and 
reporting  requirementa;  liability  and 
bonding  requirementa;  and  any  other 
ctistomized  terms  and  conditions 
needed  to  ensure  consistency  with 
applicable  forest  land  and  resource 
managemmt  plans  or  to  meet  the 
requirements  of  other  applicable  laws. 

The  Ski  Area  Permit  Act,  its 
implementing  regulations  at  36  CFR 
251.56.  and  existing  policy  in  Forest 
Service  Manual  (FSM)  section  2721.56, 
and  existing  policy  in  Forest  Service 
Manual  (FSM)  section  2721. 61e  provide 
that  under  ordinary  circumstances  ski 
area  permita  vdll  be  issued  for  a 
duration  of  40  years  imless  specific 
situations,  such  as  financial  aspecta  of 
the  transaction  or  the  adequacy  of  the 
Master  Development  Plan,  suggest  a 
shorter  duration. 

The  National  Forest  Management  Act 
(NFMA)  (16  U.S.C.  1600,  1604)  requires 
that  "resource  plans  and  permita, 
contracta,  and  other  instrumente  for  the 
use  and  occupancy  of  National  Forest 
System  lands  shall  be  consistent  with 
the  land  management  plans."  Ski  area 
permita  are  subject  to  this  requirement 
The  forest  planning  process  provides 
for  public  involvement  in  land 
allocation  decisions,  including  those 
affecting  ski  areas.  Where  appropriate, 
forest  land  and  resource  management 
plans  and  associated  environmental 
impact  statementa  (EIS's)  consider  long- 
term  consequences  of  allocating  public 
lands  for  a  ski  resort  and  may  establish 


standards  and  guidelines  for  lands 
allocated  for  sld  area  development 
NFMA  also  requires  revision  of  forest 
plans  at  least  every  15  years. 

To  ensure  that  forest  plans  remain 
current  implementing  regulations  at  36 
CFR  219.10(g)  require  (1)  review  of  the 
conditions  on  the  land  covered  by  a 
forest  plan  every  5  years  to  determine 
whether  conditions  or  public  demands 
have  changed  significandy  and  (2)         ^ 
revision  of  the  forest  plans  ordinarily 
every  10  years,  and  at  least  every  IS 
years. 

A  sld  area  Master  Development  Plan 
is  required  for  all  sld  areas  authorized 
under  the  Ski  Area  Permit  Act  The 
Master  Development  Plan  d^ermines 
the  boundaries  of  the  ski  area  and 
appropriate  development  of  the  area, 
including  fecilities  and  activities,  over 
time.  All  Master  Development  Plans 
require  NEPA  analysis,  usually 
doaunented  in  an  EIS,  which  includes 
consideration  of  the  relatively 
permanent  nature  of  ski  areas  and 
estimates  of  the  reasonably  foreseeable 
cumulative  effects.  Due  to  the  long-term 
nature  of  Master  Development  Plans, 
much  of  the  initial  NEPA  analysis  is 
programmatic.  Subsequent  site-specific 
NEPA  analysis  is  required  for  Master 
Development  Plans  for  most  ski  areas 
prior  to  authorizing  activities  or  changes 
to  fecilities  or  ski  area  operations. 
Master  Development  Plans  must  be 
reviewed  periodically,  approximately 
evMy  5  years,  as  required  by  the  permit 
issued  under  the  authority  of  the  Ski 
Area  Permit  Act,  to  determine  whether 
NEPA  analysis  is  current  or  whether 
changing  resource  conditions  or  changes 
in  management  standards  and 
giiidelines  may  necessitate  subsequent 
NEPA  analysis  and  appioiHiate  changes 
to  sld  area  operations. 

Operating  Plans  also  are  required  by 
the  Ski  Area  Permit  Act  for  sld  area 
permita.  These  plans,  which  govern  sld 
area  operations  and  maintenance,  are 
updated  annually.  Operating  Plans  may 
identify  proposed  activities,  such  as 
significant  hazard  removal  and  erosion 
control,  which  may  require  additional 
NEPA  analysis. 

Requirementa  related  to  forest  land 
and  resource  management  plans.  Master 
Development  Plans,  and  activities 
proposed  under  Operating  Plans  that 
may  have  resource  effecta  already 
provide  for  full  NEPA  analysts  and 
periodic  reviews  for  ski  areas. 
Therefore,  in  reviewing  the  language 
and  intent  of  the  Omnibus  Parks  anid 
Public  Lands  Act.  which  provides  in 
section  701(i)  that  issuance  of  permita 
authorizing  activities  similar  in  nature 
and  amount  to  activities  authorized 
under  the  previous  permit  shall  not 
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constitute  a  iiia|or  Federal  action  for 
NEPA  puipoaas,  the  agency  has 
concluded  that  such  strictly  ministerial 
actions  should  be  categoriodly  excluded 
from  documentation  in  either  an  EIS  or 
an  environmental  assessment  (EA)  and 
should  be  added  to  the  existing 
categorical  exclusions  already  set  out  in 
Forest  Service  policy.  Pursuant  to 
Council  on  Environmental  Quality 
regulations  at  40  CFR  parts  1500-1508, 
the  Forest  Service  must  give  notice  and 
opportunity  to  comment  biefore  adopting 
NEPA  implementation  procedures. 

Accordingly,  the  agency  is  proposing 
to  issue  an  b^vim  directive  to  chapter 
30  of  the  Environmental  Policy  and 
Procedures  Handbook  (FSH  1909.15) 
which  addresses  categorical  exclusions. 
The  handbook  contains  direction  for 
Forest  Service  employees  in  meeting 
agency  NEPA  compliance  obligations. 
Section  31.1b  contains  categorical 
exclusions  established  by  the  Chief. 
This  section  currently  contains  eight 
categories  for  routine  administrative, 
maintenance,  and  other  actions  that 
normally  do  not  individually  or 
cumulatively  have  a  significant  efEsct  on 
the  quality  of  the  human  environment 
and.  therefore,  may  be  categorically 
excluded  from  documentation  in  an  EIS 
or  an  EA  unless  scoping  indicates 
extraordinary  drcimistances  exist 

The  agency  is  proposing  to  add  the 
following  category  to  section  31.1b  fior 
categorical  exclusion: 

9.  Issuance  of  a  new  permit  ior  up  to  the 
maximum  tenure  ailow^le  under  the 
National  Potest  Ski  Area  Peimit  Act  of  1986 
fior  an  existing  sld  area  in  response  to  purely 
ministerial  actions,  such  as  a  cliange  in 
ownership  of  ski  area  improvements, 
expiration  of  the  current  pennit.  or  a  change 
in  the  statutory  autlKirity  applicable  to  tlie 
current  permit  Exampka  df  actions  in  this 
calapocy  include,  but  are  not  limited  to: 

a.  Issiiiim  a  permit  to  a  new  owner  of  ski 
area  improvements  within  an  existing  ski 
area  with  no  changes  to  the  Master 
Development  Plan.  inrlnWing  no  changes  to 
tlM  hrilities  or  activitias  far  that  sld  area. 

b.  Upon  expiration  of  a  ski  area  pwrmit, 
isstiing  a  new  peimit  to  the  holder  of  tlie 
previous  permit  wiian  the  holder  is  not 
reqtieeting  any  cliangas  to  tlie  Master 
Development  Plan,  inrhniing  rhsngns  to  the 
facilities  or  activitiea. 

c  Issuing  a  new  permit  under  the  National 
Forest  Ski  Area  Permit  Act  of  1986  to  the 
holder  of  a  permit  issued  under  the  Term 
Permit  and  Oiganic  Acts,  wttere  there  are  no 
changes  in  the  type  or  scope  of  activities 
authorized  and  no  other  changes  in  the 
Master  Development  Plan. 

Because  the  agency  plans  to  propose 
additional  revisions  to  this  handbook 
within  the  next  year,  the  agency  has 
ctmcluded  that  this  new  sld  area  permit 
categorical  exclusion  should  be  issued 
as  an  interim  directive.  Upon 


completion  of  other  revisions  to  this 
handbook,  this  interim  directive  will  he 
incorporated  into  an  amendment  at  that 
time. 

The  proposed  categorical  exclusion 
would  help  expedite  issuance  of  pennits 
associated  with  sales  of  ski  areas  to  new 
owners,  which  account  for  some  SO  to 
75  percent  of  all  ski  area  permit 
issuances  annually.  Nationally,  15  to  30 
pennit  issuances  under  the  authority  of 
the  Ski  Area  Permit  Act  are  completed 
each  year.  That  number  is  expected  to 
continue  rising  besed  on  corporate 
restructuring  and  the  continuing  trend 
toward  consolidation  in  the  ski 
industry. 

The  proposed  categorical  exclusion 
abo  would  facilitate  conversion  from 
pennits  that  were  issued  und«r  prior 
authorities  to  permits  imder  the  Ski 
Area  Permit  Act.  It  was  the  intent  of  the 
Ski  Area  Permit  Act  to  convert  permits 
issued  undw  prior  authority  to  the  Ski 
Aree  Permit  Act  as  rapidly  as  possible. 
The  Ski  Area  Permit  Act  permit 
provides  better  environmental 
protection  than  prevjious  authorities  by 
requiring  NEPA  to  be  conducted, 
reviewed,  and  revised  frequently  as 
resource  conditions  and  proposed 
changes  to  ski  area  operations  warrant 
The  Ski  Area  Permit  Act  allows  the 
Forest  Service  greater  discretion  to 
ensure  that  updates  to  operations  occtir 
under  terms  that  require  periodic  review 
and  NEPA  analysis.  By  the  end  of  1997, 
the  Forest  Service  anticipates  that  75  to 
80  percent  of  the  137  ski  areas  located 
on  National  Forest  System  lands  will 
have  permits  issued  imder  the  Ski  Area 
Permit  Act.  It  is  in  the  public  interest  to 
encourage  the  remaining  20  to  25 
percent  to  convert  as  soon  as  possible  to 
permits  issued  imder  the  authority  of 
the  Ski  Area  Permit  Act. 

EBviromnental  Impart 

This  proposed  interim  directive 
wotild  establish  a  categorical  exclusion 
for  pennit  issuance  under  the  authority 
of  the  Ski  Area  Permit  Act  that  is  a 
purely  ministerial  action.  Programmatic 
and  site-specific  dedaions  and 
disclosure  of  environmental  effects 
concerning  ski  aree  allocations, 
facilities,  and  activities  are  made  in 
forest  land  and  resource  management 
plans,  in  ski  area  Master  Development 
Plans,  and  in  connection  with  activities 
proposed  undw  Opeiatii^  Plans  that 
may  have  resource  efiiscts,  with  full 
public  involvement  and  in  compliance 
with  NEPA  procedures. 

Section  31.1b  of  Forest  Service 
Handbook  1909.15  (57  FR  43180; 
September  18.  1992)  excludes  from 
doctunentetion  in  an  environmental 
assessment  or  impact  stetement  "rules. 


regulations,  or  policies  to  establish 
Swvice-wide  administrative  procedures, 
program  processes,  or  instructions."  The 
agency's  assessment  is  that  this 
proposed  interim  directive  would  fall 
within  this  category  of  actions  and  that 
no  extraordinary  circumstances  exist 
which  would  require  preparation  of  an 
environmental  assessment  or 
environmental  impact  stetement 
Reviewen  may  submit  comments  tm 
this  determination  along  with  commente 
on  the  proposed  interim  directive  for 
consideration  in  the  adoption  of  the 
proposed  interim  directive. 

Controlling  Paperwork  Burdens  oo  tte 
Pohlic 

This  proposed  interim  directive  does 
not  contain  any  recordkeeping  or 
reporting  requirements  or  other 
information  collection  requirements  as 
defined  in  5  CFR  1320  and,  therefore, 
would  impose  no  peperwork  burden  oo 
the  public.  Accordingly,  the  review 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C  3501  et  seg.)  and 
implementing  regulations  at  5  CFll  part 
1320  would  not  apply. 

■agniatory  Inii»act 

This  proposed  interim  directive  has 
been  reviewed  under  USDA  procedures 
and  Executive  Order  12866  on 
Regulatory  Planning  and  Review.  It  has 
been  determined  that  this  is  not  a 
significant  action  subject  to  Office  of 
Management  and  Budget  (OMB)  review. 
This  action  would  not  have  an  «nnmil 
effect  of  $100  million  or  more  on  the 
economy  nor  adversely  affect 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safaty, 
nor  Stete  or  local  governments.  This 
action  would  not  interfere  with  an 
action  taken  or  planned  by  another 
agency  nor  raise  new  legal  or  policy 
issues.  Finally,  this  action  would  not 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  feesy  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  of  such  programs. 
Accordingly,  this  proposed  interim 
directive  is  not  subject  to  OMB  review 
under  Executive  Order  12866. 

Moreover,  this  proposed  interim 
directive  has  been  considered  in  light  oi 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  et  seq.],  and  it  has  been  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  that  act 

Unfiuaded  Mandates  Reionn 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  which 
the  President  signed  into  law  on  March 
22. 1995,  the  Department  has  i 
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the  effects  of  this  proposed  interim 
directive  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  proposed  interim  directive  would 
not  compel  the  expenditure  of  $100 
million  or  more  by  any  Stete.  local,  or 
tribal  governments  or  anyone  in  the 
private  sector.  Therefore,  a  statement 
under  section  202  of  the  act  is  not 
required. 

No  Takings  Implications 

This  proposed  interim  directive  has 
been  anialyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Oder  12630,  and  it  has  been 
determined  that  the  proposed  interim 
directive  would  not  pose  the  risk  of  a 
taking  of  Constitution^y  protected 
private  propoty.  Executive  Order  12630 
would  not  apply  to  this  proposed 
interim  directive  because  it  consists 
primarily  of  technical  and 
administrative  changes  governing 
authorization  of  occupancy  and  use  of 
National  Forest  System  lands.  Forest 
Service  special  use  authorizations  for 
ski  areas  do  not  grant  any  right,  title,  or 
interest  in  <»  to  lands  or  resources  held 
by  the  United  States. 

Qvil  lustice  Reform  Act 

This  proposed  interim  directive  has 
been  reviewed  imder  Executive  Order 
12988,  Qvil  Justice  Reform.  If  this 
proposed  interim  directive  were 
adopted,  (1)  all  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
proposed  interim  directive  or  which 
would  impede  its  full  implementation 
would  be  preempted;  (2)  no  retroactive 
effect  would  be  given  to  this  proposed 
interim  directive;  and  (3)  it  would  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  coiut 
challenging  ita  provisions. 

Dated:  October  1, 1997. 
Kobert  Lewis,  Jr., 
Acting  Associate  Oiief. 
[FR  Doa  97-28386  Filed  10-24-97;  8:45  am] 

aiUJNO  COOC  341S-11-M 
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purpose  of  the  meeting  is  to  gather 
information  from  the  public  on  general 
access  and  recreation  access  issues. 
SCHBXKf:  The  schedule  of  events  is  as 
foUows: 

Thursday.  November  13, 1997 

9:30  AM— 10:30  AM    Opening  Session 
10:30  AM— 10:45  AM    Break 
10:45  AM— 12:30  PM    Concurrent 
Sessions 

•  General  Accessibility  Issues 

•  Recreatfon  Facilities 

12:30  PM— 1 :45  PM    Lunch  (On  your 

o%vn) 
1:45  PM— 3:15  PM    Concurrent 

Sessions 

•  General  Accessibility  Issues 

•  Recreation  Facilities 
3:15  PM— 3:30  PM    Break 

3:30  PM— 4:30  PM    Wrap-up  Session 

and  Public  Comment 
ADDRESSES:  The  meetings  will  be  held 
at  Hyatt  Regency  Hotel,  320  West 
Jefferson  Street,  Louisville,  Kentucky. 
FOR  FURTHER  MFORaUTION  CONTACT:  For 
fiirther  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Roffee.  Executive  Director,  (202)  272- 
5434  ext  14  (voice)  and  (202)  272-5449 
(TTY). 

SUPPLEMENTARY  INFORMATION:  The  town 
meeting  is  open  to  the  public 

All  Access  Board  meetings  are 
accessible  to  persons  with  disabilities. 
Sign  language  interpreters  and  an 
assistive  listening  system  are  available. 
LawTOMeW.EaflB*. 
Ejxcutive  Director. 
[FR  Doc.  97-28367  Filed  10-24-97;  8:45  am] 

aajjNQ  COOC  tis»-et-r 


ARCHTTECTURALAND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

MtoMng 

agency:  Architectural  and 

Transportation  Barriers  Compliam» 

Board. 

ACTION:  Notice  of  meeting. 


:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  will  hold  a  town 
meeting  on  Thursday,  November  13. 
1997  in  Louisville,  Kentudcy.  The 


DEPARTMENT  OF  COMMERCE 

Foralgn-Trads  Zoom  Board 
[OmarNaM?] 

Grant  of  Authority  for  Subzono  Status; 
Hawrtott-PacfcanJ  Company  (Computer 
and  Ralalad  Elaetronic  Products) 
Sacramanto.  Califbmia,  Araa 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  conunerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 


privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  (ne  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Sacramento- Yolo  Port  District  grantee 
of  Foreign-Trade  Zone  143,  for  authority 
to  establish  ^>ecial-purpose  subzone 
status  at  the  computer  and  electronic 
products  manufacturing  facilities  of  the 
Hewlett-Packard  Company,  located  at 
sites  in  the  Sacramento,  California,  area, 
was  filed  by  the  Board  on  March  10, 
1997.  and  notice  inviting  public 
comment  was  given  in  the  Fedend 
RagirtBr(FTZ  Docket  14-97.  62  FR 
12792.  3-18-97;  amended.  8-25-97); 
and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examinw's  report,  and  finds  tlut  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application,  as 
amended,  is  in  the  pi^lic  interest 

Now,  therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
computer  and  related  electronic 
products  manufacturing  facilities  of  the 
Hewlett-Packard  Company,  located  in 
the  Sacramento,  Califrmiia,  aree 
(Subzone  143B),  at  the  locations 
described  in  the  application,  and  subject 
to  the  FTZ  Act  and  the  Board's 
regulations,  inrhifling  §  400.28. 

Signed  at  Washington,  DC,  this  16th  day  of 
October  1997. 

Robert  S.1 


Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest 
Joha  J.  OaPoBte,  Jr., 

Executive  Secretary, 

(FR  Doc.  97-28312  Filed  10-24-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Foreign  Trade  Tonoa  Board 
lOrdarNaflaq 

ExpanakMi  of  Fbreign-Trade  Zona  182 
Fort  Wayne,  Indiana.  Aiaa 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Ordw: 

Whereas,  an  application  from  the  City 
of  Fort  Wajme,  Indiana,  grantee  of 
Foreign-Trade  Zone  182,  for  authfxity  to 
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expand  FTZ  182-Site  3  in  Fort  Wayne 
and  include  an  additional  site  in 
Huntington,  Indiana,  was  filed  t)y  the 
Board  on  February  5, 1997  (FTZ  Docket 
6-97.  62  FR  7749.  2/20/97); 

^A^hea^aas.  notice  inviting  public 
comment  was  given  in  Federal  Sagistar 
and  the  application  has  been  procmsed 
pursuant  to  the  FTZ  Act  and  the  Board's 
reoidations:  and, 

Wheeieaa,  the  Board  adopts  the 
findings  and  reconunendationfl  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders:  

The  application  to  expand  FTZ  182  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  st  Wuhii^toa.  DC.  this  14th  dty  of 
October  1997. 


Assistant  Secntaiy  of  Commace  for  Import 
Administration.  Altamate  Chairman  Foreign- 
TtadeZtmes  Board. 

Attnt 
)ohaJ.OaP«ale,|r.. 
BjocutivB  Secfstary. 
(FR  Doc.  97-28313  Filed  10-24-47: 8:45  ami 


DEPARTMBfT  OF  COMMERCE 

roielun  Tiwle  Zones  DQefd 
P>itfirNe.Mq 

Expeneion  of  rocelfln  Tfede  Zone  17 
I  City,  Kaneee,  Aree 


Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jiuie  18. 
1934.  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  an  application  nom  the 
Greater  Kansas  City  Foreign  Trade  Zona, 
Inc.,  grantee  of  Foreign-Trade  Zone  17, 
Kansas  Qty.  Kansas,  area,  for  authority 
to  expand  FTZ  17  to  include  two  sites 
in  Topeka,  Kansas,  was  filed  by  the 
Board  on  July  24. 1996  (FTZ  Docket  61- 
96.  61  FR  40396.  8/2/96): 

Wherees,  notice  invitLog  public 
comment  was  given  in  Federal  RegistBr 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  die  Board's 
regulations;  and, 

Whereas,  the  Board  adopts  the 
findingo  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 


Now.  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  17  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28.  and  subject  to  the  standard 
2.000-acre  activation  limit  Cor  the 
overall  zone  project 

Signed  at  WMhington.  DC.  this  14th  day  of 
Octoberl997. 


Assistant  Sacrebay  of  CoauBMOB  for  inpcat 
Adaurustration,  Ahamate  Chairman,  Foreign- 
Trade  Zortes  Board. 

Attest 
)ehBj.DaPaefl>.)r.. 
Ssacutive  Secretary. 
(FR  Doc.  97-28310  Piled  10-24-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

rpielyn  Tf  ede  Zonee  Bowl 
[Order  No.  9aq 

Qrent  of  Auttwrfty  For  Subdone  SMue 
Pepeico  of  Piiefto  filoo.  Inc.  ^oft  Drink 
rMvormy  oonoenirBieei  uore*  raeno 
Rloo 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  2^nes  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  by  an  Act  of  Congress 
approved  June  18. 1934.  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C 
81a-81u)  (the  FTZ  Act),  the  Foreign- 
Trade  Zones  Board  (the  Board)  is 
authorized  to  grant  to  qualified 
corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 
Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 
Whereas,  an  amplication  from  the 
Commercial  and  Farm  Credit  and 
Development  Corporation  for  Puerto 
Rico,  grantee  of  Foreign-Trade  Zone  61, 
for  authority  to  establish  special- 
purpose  subzone  status  for  the  soft 
drink  flavoring  concentrate 
manufacturing  plant  of  PapsiCo  of 
Puerto  Rico.  Inc.,  in  Qdra.  Puerto  Rico, 
was  filed  by  the  Board  on  August  22. 
1996,  and  notice  inviting  public 
conmient  was  given  in  the  Federal 
KagiatBr  (FTZ  Docket  66-96, 61  FR 
47870,  9-11-96);  and. 


Wiiereas,  the  Board  adopts  the 
findingii  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
reqiiirements  of  the  FTZ  Act  and 
BcMrd's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
PepeiCo  of  Puerto  Rico.  Inc.,  plant  in 
Qdra,  Puerto  Rico  (Subzone  61J),  at  the 
location  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §  400.28. 

Signed  at  Washington.  DC,  this  14th  day  of 
Octobarl997. 
KabartS.LaKn 


Assistant  Secretary  (^Commerce  for  Import 
Admbustration,  Ahemate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest. 
JohBj.DaPaalB.lr.. 

Encutrve  Sacfetoiy. 

(FR  Doc.  97-28311  FiiMl  10-24-97;  8^45  am] 


DEPARTMENT  OF  COMMERCE 
Inlenietionel  Trede  AdininietfBllon 

[A-680-60Q 

Final  Reeulte  Of  AntMumpIng  Duty 
Adminietrattve  Review  and  Partial 
Tennlnation  of  Adminletrative  Ftovlew: 
Circular  Welded  Non*Alloy  Steel  Pipe 
Front  the  Republic  of  Korea 

AOBICY:  hitemational  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
ACTION:  Final  Results  of  Antidumping 
Duty  Administrative  Review  and  Partial 
Termination  of  Administrative  Review: 
Circular  Welded  Non- Alloy  Steel  Pipe 
From  the  Republic  of  Korea. 


:  On  July  9, 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  bom  the 
Republic  of  Korea.  The  review  covers 
the  following  seven  manufacturers/ 
exporters:  Dongbu  Steel  Co.,  Ltd. 
(Dongbu),  Koree  Iron  Steel  Company 
(KISCO),  Korea  Steel  Pipe  Co.,  Ltd. 
(KSP).  Pusan  Steel  Pipe  Co..  Ltd.  (PSP), 
Donglnik  Steel  MiU  Co.,  Ud.  (DSM). 
Dohg-n  Steel  M%.  Co.,  Ltd.  (Dong-II). 
and  Union  Steel  Co.,  Ltd.  (Union).  The 
period  of  review  (POR)  is  April  28. 
1992.  through  October  31, 1993.  We  are 
also  terminating  the  review  for  one 
company,  Hyundai  Pipe  Co..  Ud., 
because  the  sole  request  for  review  of 
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this  company  has  been  withdrawn  in  a 
timely  manner. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes,  including  corrections  of  certain 
inadvertent  programming  and  clerical 
errors,  to  the  margin  calculations. 
Therefore,  the  final  results  differ  from 
the  preliminary  resiUts.  We  have  listed 
the  final  weighted-average  dtimping 
margins  for  the  reviewed  firms  below  in 
the  section  entitied  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  October  27, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld,  Mark  Ross,  Thomas 
Schauer,  or  Richard  Rimlinger,  Import 
Administration,  Intematioiul  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  DC  20230; 
telephone:  (202)  482-4733. 

StiPPLEMENTARY  INFORMATICN: 

The  Applicable  SUtute 

Uidess  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  in  effect  as  of 
December  31. 1994.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Commerce  Department's  regidations  are 
to  the  regulations  as  codified  at  19  CFR 
part  353  (1997). 

Background 

On  July  9, 1997,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  circular  welded  non-alloy  steel  pipe 
from  the  Republic  of  Korea  (62  FR 
36761).  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  No  interested  party 
requested  a  bearing. 

We  are  terminating  the  review  with 
respect  to  Hyundai  Pipe  Co.,  Ltd.  On 
March  16, 1994,  the  petitioners 
withdrew  their  request  for  review.  No 
other  interested  party  requested  a 
review  of  this  firm. 

Scope  of  Review 

The  merchandise  subject  to  this 
review  is  circxilar  welded  non-alloy 
steel  pipe  and  tube,  of  circular  cross- 
section,  not  more  than  406.4mm  (16 
inches)  in  outside  diameter,  regardless 
of  wall  thickness,  surface  finish  (black, 
galvanized,  or  painted),  or  end  finish 
(plain  end,  beveled  end,  threaded,  or 
threaded  and  coupled).  These  pipes  and 
tubes  are  generally  known  as  standard 
pipes  and  tubes  and  are  intended  for  the 
low-pressure  conveyance  of  water, 
steam,  natural  gas,  air.  and  other  liquids 
and  gases  in  plumbing  and  heating 


systems,  air-conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipe  may  also  be 
used  for  light  load-beadng  applications, 
such  as  for  fence  tubing,  and  as 
structural  pipe  tubing  used  for  fiaming 
and  as  support  membiers  for 
reconstruction  or  load-bearing  purposes 
in  the  construction,  shipbuilding, 
trucking,  farm  eqiupment,  and' other 
related  industries.  Unfinished  conduit 
pipe  is  also  included  in  this  order. 

All  carbon-steel  pipes  and  tubes 
widiin  the  physical  description  outlined 
above  are  included  within  the  scope  of 
this  review  except  line  pipe,  oil-country 
tubular  goods,  boiler  tubing,  mechanical 
tubing,  pipe  and  tube  hollows  for 
redraws,  finished  scaffolding,  and 
finished  conduit  In  accordance  with  the 
Department's  Pinal  Negative 
Determination  of  Scope  Inquiry  on 
Certain  Citcular  Welded  Nan- Alloy 
Steel  Pipe  and  Tube  from  Brazil,  the 
Republic  of  Korea,  Mexico,  and 
Venezuela  (61  FR  11608,  March  21, 
1996).  pipe  certified  to  the  API  5L  line- 
pipe  specification  and  pipe  certified  to 
both  the  API  5L  line-pipe  specifications 
and  the  less-stringent  ASTM  A-53 
standard-pipe  specifications,  which  falls 
within  the  phjrsical  parameters  as 
outiined  above,  and  entered  as  line  pipe 
of  a  kind  used  for  oil  and  gas  pipelines 
is  outside  of  the  scope  of  the 
antidimiping  duty  order. 

Imports  of  these  products  are 
currentiy  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
(HTS)  subheadings:  7306.30.10.00, 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40, 7306.30.50.55,  ^ 

7306.30.50.85.  and  7306.30.50.90. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
piuposes,  out  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Non-Shippers 

DSM  and  Dong-U  responded  that  they 
had  no  shipments  of  the  subject 
merchandise  during  the  POR.  We 
confirmed  this  information  for  both 
companies  with  the  U.S.  Customs 
Service.  Therefore,  we  have  terminated 
the  review  with  respect  to  these 
companies. 

Sales  Below  Coet  in  dw  Home  Market 

The  Department  performed  a  test  to 
determine  whether  respondents  sold 
pipe  in  the  home  market  at  prices  below 
the  coat  of  production  {see  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review;  Circular  Welded 
Non-Alloy  Steel  Pipe  from  the  Republic 
of  Korea,  62  FR  36761.  36763  (July  9, 
1997)  [Korean  Pipe  Preliminary 
Results)).  As  a  result  of  that  test,  the 


Department  disregarded  sales  below 
cost  for  Dongbu,  KSP,  PSP,  and  Union 
in  its  analysis  Cor  these  final  results. 

Analjrais  of  Cranments  Received 

A.  General  Issues 

Comment  1:  Petitioners  allege  that  the 
Department  deducted  home  market 
commissions  twice  from  home  market 
price  in  calculating  foreign  market 
value. 

PSP,  KSP,  and  Dongbu  assert  that 
because  they  reported  no  commissions 
this  issue  is  moot 

Department's  Position:  We  agree  with 
petitioners  that  we  inadvertenUy 
deducted  commissions  twice  from  the 
home  market  price  in  the  preliminary 
results.  We  changed  the  final  results 
computer  programs  to  correct  this  error. 
However.  bec»ose  narespondents 
reported  home  market  commissions, 
this  change  does  not  affect  the 
calculation  of  the  dumping  margins. 

Comment  2:  The  petitioners  contend 
that,  in  the  less-than-feir-value  (LTFV) 
investigation,  the  Department 
recognized  that  the  conversion  factors 
the  respondents  used  to  translate  actual 
to  theoretical  weight  were  flawed  due  to 
wall  build-up  in  the  production  process 
(citing  Final  Determination  of  Sales  at 
Less  than  Fair  Value;  Circular  Welded 
Non-Alloy  Steel  Pipe  from  the  Republic 
of  Korea,  57  FR  42942,  42945 
(September  17, 1992)  (Korean  Pipe 
LTFV  Final)).  The  petitioners  contend 
that  the  Department  used  the  conversion 
fectors  in  the  LTFV  investigation 
because  it  could  not  find  evidence  that 
the  wall  build-up  resulted  in 
understated  costs.  In  the  instant  review, 
the  petitioners  again  argue  that  the 
Department  should  deny  an  adjustment 
to  cost  of  production/constructad  value 
(COP/CV)  besed  on  differences  between 
actual  and  theoretical  weight  because 
(1)  the  respondents  have  not 
demonstrated  the  accuracy  of  this 
adjustment  and  (2)  the  conversion 
fectors  are  not  consistent  with  sales  data 
in  each  response. 

The  petitioners  maintain  that  the 
Department  attempted  to  resolve  this 
matter  by  requesting  sample  cost 
calculations  on  a  length  iMsis.  However, 
the  petitioners  contend  that  the 
respondents  have  frustrated  this  review 
by  reporting  a  calculated  pipe  length 
based  on  a  theoretical-weight  factor 
rather  than  on  actual  length.  Petitioners 
further  contend  that  due  to  the  spot- 
check  nature  of  verifications,  it  is 
unlikely  that  the  Department  would  find 
systematic  understatement  of  costs. 
Contrary  to  the  Department's  statements 
in  its  notice  of  preliminary  results  that 
it  has  not  found  understated  costs  at 
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verification,  the  petitioners  point  to 
proprietary  information  tiie  Department 
collected  at  verification  that  they 
contend  proves  that  wall  build-up  does 
occur  and.  therefore,  argue  that  the 
Department  should  not  accept 
respondents'  adjustment. 

In  addition,  the  petitioners  contend 
that  the  data  are  inconsistent  and 
unreliable.  The  petitioners  assert  that 
they  conducted  an  analysis  of  the  twro 
weight  bases  (standard  actual  and 
themetical)  which  respondents  (other 
than  IOSCO)  used  to  report  home 
market  sales  and  costs.  According  to 
petitioners,  they  used  the  standard 
actual  weight,  theoretical  weight  and 
reported  length  for  each  sale  to  calculate 
a  conversion  factor  in  their  analysis. 
Petitioners  conclude  from  their  analysis 
of  the  data  that  the  reported  conversion 
factor  di^rs  from  the  calciilated 
conversion  factor  for  a  significant 
ntmiber  of  sales  and  models.  Moreover, 
the  conversion  factors  respondents  used 
to  convert  weight  for  (X)P  and  CV 
calculations  differed  from  those 
conversion  factors  they  used  to  report 
■ales  on  a  model-specific  basis  and. 
according  to  petitioners,  the  range  of 
differences  is  greet  Finally,  petitioners 
note  that  some  reported  conversion 
factors  used  for  both  sales  and  costs  fall 
outside  industry  specifications  and. 
therefore,  are  inaccurate.  Thus, 
notwithstanding  their  argument  that 
respondents'  failed  to  meet  their  burden 
of  proof,  petitioners  conclude  that  the 
Department  cannot  rely  on  respondoits' 
data. 

The  petitioners  argue  that  it  is  the 
Department's  long-standing  practice  that 
a  party  requesting  an  adjustment  must 
prove  its  entitlement.  Asserting  that 
respondents  have  failed  to  properly 
justify  this  adjustment  and  have  failed 
to  respond  properly  to  the  Department's 
requests  for  information,  p^tioners 
contend  that  the  Department  should 
deny  the  adjustment  as  bast  infivmation 
available  (BIA)  under  section  776(c)  of 
the  Tariff  Act 

IOSCO,  Union.  Dongbu,  PSP,  and  KSP 
disagree  with  the  petitionors.  Union 
maintains  that  the  Department  correctly 
converted  its  calculations  to  a 
theoretical  basis.  The  other  respondents 
claim  that  the  Department  should 
perform  the  same  conversion  in 
calcufating  CV  and.  in  the  case  of 
Dongbu.  KSP,  and  PSP,  in  performing 
the  sales-below-coat  test  by  tising  costs 
ctHiveited  to  a  theoretical-weight  besis. 
Respondents  argue  that  the  Department 
should  use  theoretical  costs  since  the 
Department  will  compare  these  costs  to 
sales  reported  on  a  theoretical-weight 


Respondents  disagree  with  the 
petitioners'  conclusion  that  the 
Departmen!  should  not  convert  actual- 
weight-besi&  costs  because  respondents 
have  failed  to  justify  this  adjustment 
Respondents  argue  that  they  record  U.S. 
sales,  home  maiiwet  sales,  and 
production  costs  on  different 
quantitative  bases.  Respondents  point  to 
a  March  18, 1094,  letter  to  interested 
parties  bom  the  Division  Director  of  the 
Department's  OCBce  of  Antidumping 
Compliance  that  instructed  respondents 
to  report  sales  and  costs  on  a 
theoretical-weight  besis.  Respondents 
argue  that  the  theoretical- weight 
conversion  factor  is  not  an  adjustment 
per  se.  Rather,  they  contend,  it  is  merely 
an  attempt  to  express  production  costs. 
U.S.  sales,  and  home  market  sales  on  a 
consistent  basis  so  that  the  Department 
can  make  an  apples-to-apples 
comparison.  Therefore,  respondents 
assert,  the  burden  of  proof  normally 
associated  with,  for  example,  a 
circumstance-of-sale  adjustment  is  not 
applicable. 

Dongbu,  PSP,  and  KSP  disagree  with 
the  petitionos'  conclusion  that  their 
data  are  inaccurate.  Respondents  argue 
that  the  Department  has  verified  that  the 
record-keeping  and  methodologies 
respondents  have  used  in  recording  and 
reporting  costs  were  accurate  and  that 
petitioners  have  failed  to  point  out  any 
verification  results  that  show  otherwise. 
Moreover,  respondents  claim  that  the 
petitioners'  analysis  of  conversion 
factors  used  in  the  sales  and  cost 
databases  is  flawed.  Respondents 
maintain  that,  while  they  have  reported 
the  sales  d  ta  on  a  standard-actual- 
weight  basis,  they  have  reported  the 
costs  on  an  actual-weight  basis. 
Furthermore,  respondents  note  that 
standard-actual  weight  varies  from 
actual  weight  when  input  coil 
thicknesses  vary  and  that  the  record 
demonstrates  this  fact.  Moreover, 
respondents  contend  that  the  record 
does  not  support  petitioners' 
aaaumption  that  respondents  reported 
costs  on  a  standaid-actual-wei^t  basis. 
Thenlue,  raapondanto  conclude,  any 
analysia  of  thaee  twotypea  of 
conversion  fvitors  woald  likely  ]field 
differences. 

KISCO  states  that,  although  the 
petitioners  characterize  this  as  an  Issue 
common  to  all  respondents,  they  failed 
to  identify  any  errors  in  KISCCs 
reporting  methodolo^es. 

Department's  Poeitkm:  We  disagree 
with  the  petitioners  in  part  The  use  of 
theoretical-wreight-based  sales  prices 
and  costs  is  not  a  price  or  cost 
adjustment  per  se  but  a  conversion  to  a 
diflinent  basis  that  allows  an  apples-to- 
apples  comparison.  While  respondents 


kept  and  reported  their  COP  on  an 
actual-weight  basis,  respondents  made 
and  reported  their  U.S.  sales  on  a 
theoretical-weight  besis.  Therefore,  a 
conversion  is  necessary  to  make 
equitable  comparisons. 

while  petitioners  contend  that  the 
conversion  factors  respondents  used  to 
translate  actual  weight  to  theoretical 
wreight  were  flawed  due  to  wall  build- 
up in  the  production  process,  we  have 
verified  the  cost  data  KSP,  PSP,  and 
Union  submitted.  We  fotmd  that,  with 
some  minor  exceptions  we  noted  in  the 
respective  verification  reports,  these 
respondents'  costs  and  conversion 
factors  were  reported  properly.  Our 
verifications  generally  demonstrated 
that  these  respondents  captured  and 
properly  assigned  all  costs  to  the  subject 
merchandise  produced  during  the  POR. 
Wall  build-up  would  only  have 
significance  if  respondents  first 
calculated  a  per-metric-ton  or  per- 
kilogram  cost  for  the  steel  inputs  and 
then  applied  those  costs  to  a  theoretical 
or  standard-actual  weight  of  the  pipe.  In 
this  instance,  respondents  assigned  the 
cost  of  one  entire  coil  input  to  all  of  the 
merchandise  produced  from  that  input, 
which  is  generally  one  type  of  pipe. 
Thus,  because  all  costs  were  captured 
and  because  the  methodologies 
respondents  used  to  assign  costs  are 
consistent  with  the  methodologies  they 
used  to  record  production  (i.e.,  actual 
weight),  the  poasibility  that  wall 
buildup  may  occur  is  inconsequential. 
Finally,  with  the  exception  of  the 
aberrant  conversion  factors  noted  below, 
we  found  at  verification  that 
respondents  calculated  the  reported 
conversion  factors  properiy  by  dividing 
the  total  actual  weight  of  production  of 
each  model  by  the  theoretical  weight  of 
that  production. 

We  also  agree  writh  respondents  that 
certain  diffiarences  among  the  weight- 
conversion  factors  result  when  difiarant 
coil-input  thickneases  are  used  to  make 
the  same  product  This  is  acceptable 
within  industry  standards  so  long  as  the 
ultimate  product  meets  specification 
tolerances.  Moreover,  the  petitioners' 
analysis  is  flawed  because  it  compares 
standard-actual  weight  to  theoretical 
weight  Reapondents  provided  the 
conversion  facton  to  convert  their 
reported  actual-weight-basis  costs  to 
theoretical  weight  (the  basis  of  the 
United  States  prices  (USPs)).  The 
standard-actual  weights  that  petitioner! 
use  in  their  analysis  are  not  the  actual 
weight  but  rather  the  standard  weight 
respondento  used  in  Korea,  much  as 
theoretical  weight  is  a  standard  weight 
used  in  the  United  States.  Therefore, 
some  weight-conversion  disparities  are 
not  imusual  on  a  sale-by-sale  or  sale-to- 
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cost  besis.  However,  we  have  conducted 
our  own  analysis  of  the  reported 
conversion  factors  and  agree  with  the 
petitioners  that  certain  individual 
factors  are  aberrational. 

Using  the  maximum  industry- 
standard  tolerance  of  wall  thickness,  we 
calculated  the  minimimi  conversion 
factor  allowable  in  various  grades  of 
standard  pipe.  We  found  that 
respondents  reported  model-specific 
conversion  factors  that  fall  below  this 
minimum.  For  more  information,  see 
the  final  results  analysis  memoranda, 
dated  October  2, 1997.  Because  it  is 
impossible  to  produce  a  pipe  that  is 
within  the  industry-standard  tolerances 
jwt  has  a  conversion  factor  below  this 
minimum,  we  consider  certain  reported 
conversion  factors  to  be  aberrational  and 
unverifiable  under  19  CFR  353.37(a)(2). 
As  such,  we  have  disregarded  these 
aberrational  factors  and  applied  BIA  in 
accordance  with  section  776(c)  of  the 
Tariff  Act.  As  BIA,  we  examined  the 
conversion  factors  each  respondent 
reported  for  the  1992  and/or  1993  costs 
for  the  same  model.  If  these  factors  were 
both  below  the  minimum,  as  BIA  we 
used  the  minimum  possible  conversion 
factor.  If  one  factor  was  below  and  the 
other  factor  was  at>ove  the  minimum,  as 
BIA  vn  used  the  higher  of  the  two. 

Comment  3:  Petitioners  contend  that, 
except  for  Union,  all  respondents  paid 
duties  on  an  actual-weight  basis  while 
they  received  duty  drawback  on  a 
theoretical-weight  basis.  Petitioners 
assert  that  the  duty  drawback 
respondents  received  per  unit  of  pipe 
therefore  exceeds  the  duties  they  paid 
on  the  inputs  for  the  pipe  because  the 
theoretical  weight  is  greatw  than  the 
actual  weight  Citing  section 
772(dKlMB)  of  the  Tariff  Act,  petitioners 
state  the  Department  is  to  increase  the 
USP  on  each  sale  by  "the  amount  of 
import  duties  impcoed  by  the  country  of 
exportation  which  have  been  rebated" 
on  each  of  those  sales.  Citing  Avestra 
Sheffield  Inc.  et.  al.  v.  United  States.  17 
OT  1212, 1216  (1993)  [Avestm 
Sheffield),  petitioners  continue  that  the 
Department  is  not  required  to  accept  the 
fiill  amount  of  the  duty  drawback 
respondents  claimed  (as  it  does  not 
reflect  the  actual  duties  paid)  even  if  it 
finds  the  two  conditions  of  the  duty- 
drawback  test  enumerated  in  Far  East 
Machinery  Co.  v.  United  States.  699  F. 
Supp.  309,  312  (1988)  [Far  East 
Machinery]  have  been  met  (test  set  forth 
below).  Thus,  to  ensuro  that  the  duty 
drawback  reflects  the  duties  paid  on 
materials  actually  incorporated  into  the 
exported  product,  petitioners  insist  that 
the  Department  limit  respondents' 
reported  duty  drawt>ack  by  the  amount 
of  actual  duties  paid. 


Dongbu,  KSP,  and  PSP  contend  that 
the  Department's  long-standing  practice 
has  been  to  grant  a  fidl  duty-drawback 
adjustment  when  (1)  the  import  duty 
and  the  pertinent  rebate  are  directly 
linked  to,  and  dependent  upon,  one 
another,  and  (2)  the  company  claiming 
the  adjustment  can  demonstrate  that 
there  were  sufficient  importa  of  raw 
materials  to  account  for  the  duty 
drawback  received  on  the  exports  of  the 
manufactured  product  (citing  Far  East 
Machinery  at  311).  Dongbu,  KSP,  and 
PSP  assert  that  they  met  both  required 
conditions  and  are  therefore  entitled  to 
their  full  duty-drawback  claim. 

Dongbu.  KSP.  and  PSP  hirther 
contend  that,  by  arguing  that 
respondenta  receive  more  duty 
drawback  than  duties  paid,  the 
petitioners  are  making  a  claim  of 
subsidy.  Citing  Far  East  Machinery. 
respondenta  contend  that  the 
Department  cannot  address  subsidy 
allegations  in  an  antidumping 
proceeding. 

Finally,  Dongbu,  KSP,  and  PSP  argue 
that  the  petitioners  are  requesting  a 
level  of  precision  required  neither  by 
common  sense  nor  by  law  and  that  only 
a  reasonable,  not  an  absolute,  standard 
of  precision  is  required.  Respondenta 
contend  that  the  petitioners'  reliance  on 
Avestra  Sheffield  is  misplaced  because, 
respondents  assert,  that  case  required 
only  that  the  foreign  producer 
demonstrate  that  it  has  imported  a 
sufficient  amount  of  raw  materials  to 
account  for  the  drawback  received  upon 
exportation  to  satisfy  the  second 
condition. 

KISCO  argues  that  petitioners  did  not 
identify  any  evidence  in  the  record  that 
supporta  tlds  assertion  widi  respect  to 
ita  duty-drawback  claim.  KISCO  furthor 
contends  that  the  Department's 
verification  directly  contradicta  the 
petitioners'  assertion,  in  which  the 
Department  determined  that  KISCO 
paid  the  duties  for  which  KISCO 
received  dufy  drawback  and  that  KISCO 
accurately  quantified  duty  drawback  in 
ita  response. 

Department's  Position:  We  agree  with 
petitroners  in  part  Section  772(dKl)(B) 
of  the  Tariff  Act  directa  us  to  add  to  USP 
"the  amount  of  any  import  duties 
imposed  by  the  country  of  exportation 
which  have  been  rebated,  or  which  have 
not  been  collected,  by  reason  of  the 
exportation  of  the  sut^ect  merchandise 
to  the  United  States'  (emphasis 
provided).  Thus,  the  plain  language  of 
the  statute  directa  us  to  add  to  USP  the 
amount  of  import  duties  paid  and 
rebeted.  That  is,  we  are  not  to  add  the  ' 
rebate  but  rather  the  duties  that  have 
been  rebated.  Therefore,  if  the  rebate 
received  is  ^eeter  than  the  duties  paid. 


we  are  to  increase  USP  only  by  the 
amount  of  the  actual  duties  paid. 

While  it  is  true  that  the  Court  <rf 
Appeals  for  the  Federal  Circtiit  (CAPC) 
nued  in  Far  East  Machinery  that,  if 
petitioners  "are  arguing  impliedly  that 
the  •  *  •  export  rebete  system  •  •  • 
resulta  in  excessive  rebates  because  of 
lack  of  adequate  controls,  such  an 
allegation  is  properly  made  in  the 
context  of  a  countervailing  duty  case, 
not  the  present  antidtmiping  suit,"  the 
CAFC  continued  in  ita  decision  to  state 
"(nlonetheless,  ITA  is  not  limited  to 
accepting  the  hill  value  of  the  "rebate" 
as  an  adjustment  *  *  *  even  if  there  is 
some  linkage  and  even  if  the  requisite 
import  duties  were  paid  on  suitable 
goods.  That  is,  in  deciding  what  the 
proper  adjustment  should  be  when  the 
linkage  is  broad-based  ITA  may  make  ita 
own  determination  as  to  how  much  of 
the  rebate  reflects  actual  cost  elementa 
of  the  product  under  investigation,  that 
is,  how  much  actually  represente 
drawback."  See  Far  East  Machinery  at 
313-14.  Thus,  even  if  a  respondent 
meeta  both  parts  of  the  duty-drawbeck 
test  set  forth  in  Far  East  Machinery, 
which  all  respondenta  in  this  case  did, 
we  are  only  required  to  adjust  the  USP 
for  the  amount  of  drawtMck  applicable 
to  the  inputs  actually  used,  whereas 
respondenta  received  revenue  pursuant 
to  a  drawback  claim  based  on 
theoretical  weight,  which,  because  it 
exceeds  the  actual  wei^t  of  the 
merchandise,  includes  an  amount  of 
drawback  not  attributable  to  the  actual 
input  or  duties  paid  on  that  input  The 
second  part  of  the  test  entitles 
respondents  to  a  "duty  drawback 
adjustment  to  U.S.  price  (up  to]  the     x 
amount  of  import  duty  actually  paid."  ^ 
See  Far  East  Machinery  at  3 1 2. 
We  examined  the  record  and 
determined  that  petitioners'  comment 
applies  only  to  duty  drawback  received 
under  the  "fixed-rate"  duty  drawbeck 
provision  and  not  an  "individual- 
transaction"  duty-drawback  provision. 
We  foimd  that,  when  respondento 
received  duty  drawback  under  the 
individual-transaction  dufy-drawfaeck 
provision,  companies  received  duty 
drawback  based  on  the  duties  actually 
paid  on  the  input  of  the  exported 
product.  In  the  fixed-rate  duty-drawback 
provision  of  Korean  law,  companies 
merely  needed  to  demonstrate  that  they 
had  sufficient  imports  of  the  input  to 
cover  the  exports  of  the  finished 
merchandise  and  that  they  paid  duties 
on  the  imports  of  the  input 
Respondenta  were  not  required  to 
demonstrate  to  the  Korean  government 
that  the  amount  of  the  drawback  claim 
did  not  exceed  the  amount  of  duties 
paid.  We  also  found  that  companies 
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receiving  duty  drawback  under  the 
fixed-rate  provision  paid  duties  on  the 
basis  of  the  actual  weight  of  inputs 
imported  but  received  drawback  on  the 
basis  of  the  theoretical  weight  of 
merchandise  exported  to  the  United 
States.  Because  theoretical  weight  is 
generally  greater  than  actual  weight, 
fixed-rate  drawback  calculated  on  a 
theoretical-weight  basis  is  greater  than 
that  calculated  on  an  actual-weight 
basis.  Therefore,  we  conclude  that  the 

Xted  duty  drawback  of  respondents 
received  the  drawback  under  the 
fixed-rate  provision  exceeds  the  duties 
actually  paid.  Furthermore,  wre  note  that 
respondents  did  not  dispute  the  fact  that 
they  received  duty  drawback  in  excess 
of  the  duties  they  paid  on  imports  but, 
rather,  disputed  whether  this  £act  is 
relevant. 

We  also  disagree  with  respondents' 
argument  that  uia  petitionen  are 
requesting  a  level  of  precision  that 
neither  common  sense  nor  law  requirea. 
While  it  is  true  that  we  require  a 
reasonable,  rather  than  an  absolute, 
standard  of  precision,  the  result  in  this 
case  is  a  rea.*: 'enable  and  logical  one.  as 
has  al&o  been  .amonstrated  by  the 
inianfetation  of  this  provision  of  the 
Tuiff  Act  by  the  Court  of  International 
Trade  (CTT)  in  various  cases.  See  Far 
Eaai  Machinery,  Avesta  Sheffield,  and 
CariiBh  Tin  Br  Rubber  Co.  v.  United 
States,  657  F.  Supp.  1287  (March  16. 
1987). 

Finally,  we  agree  with  KISCO  that  it 
did  not  receive  duty  drawback  in  the 
manner  that  petitioners  describe.  KISCX3 
received  duty  drawback  under  the 
individual-transaction  provision.  Thus, 
the  pedtionen'  comment  is  not 
apolicable  to  KISCO. 

Accordingly,  where  respondents 
reported  that  they  rec«ved  duty 
drawback  under  th^  fixed-rate 
provision,  we  adjusted  the  drawback 
claim  to  reflect  the  amoimt  of  duty 
drawtMck  actiially  paid  by  multiplying 
the  reported  duty  draMrbeck  by  the 
bctor  converting  theoretical  weight  to 
actual  weight  Because  KSP  and  PSP 
received  drawback  imder  the  fixed-rate 
provision  for  the  entire  POR.  we  made 
this  adjustment  for  all  sales.  See  KSP's 
April  7, 1994,  submission  at  page  55 
and  PSFs  April  11. 1994,  sulHnission  at 
page  64.  Because  Dongbu  received 
drawback  under  the  fixed-rate  provision 
prior  to  April  1993.  wp  aiade  this 
adjustment  for  all  of  Dongbu's  sales 
made  prior  to  April  1993  and  have  not 
ac^ustad  the  drawback  that  Dongbu 
rapmtad  for  sales  aaade  aa  of  April  1993. 
See  verification  report  for  Dongbu  dated 
Much  18.  1997,  at  page  8.  Because 
KISCO  and  Union  did  not  receive  duty 
drawback  under  the  fixed-rate 


provision,  no  adjtistment  to  these 
companies'  reported  duty  drawback  was 
neceasaiy. 

Continent  4:  The  petitionen  argue  that 
the  Department  should  treat  indirect 
purchase  price  (IPP)  sales  which  Union, 
KISCO,  PSP,  KSP.  and  Don^  made  as 
exporter's  sales  price  (ESP)  sales.  The 
petitionera  assert  that  the  Department 
uses  four  criteria  to  test  when  a  sale  can 
be  classified  as  purchase  price:  (1)  The 
sale  transaction  must  occur  prior  to 
importation;  (2)  the  merchandise  in 
question  is  shipped  directly  from  the 
manufarturer  to  the  unrelated  buyer 
without  being  introduced  into  the 
inventory  of  the  related  selling  agent;  (3) 
the  transaction  represents  a  customary 
conunerdal  channel  for  sales  of  this 
merchandise  between  the  parties 
involved:  and  (4)  the  related  agent  in  the 
United  States  acts  only  as  a  processor  of 
sales-related  documentation  and  a 
communication  link  with  the  unrelated 
U.S.  buyer.  Petitionen  assert  that 
respondents  have  not  met  two  of  these 
criteria  and,  therefore,  their  aalaa  to  U.S. 
affiliates  do  not  qualify  as  purchaae 
price  transactions. 

Pint,  the  petitionen  contend  that, 
generally,  the  U.S.  subsidiaries  of  the 
respondents  take  title  to  the 
merchandise  in  Korea  through  a  bill  of 
lading  and  relinquish  title  when  the 
merchandise  dean  the  U.S.  Customs 
Service.  Thus,  the  petitioners  argue,  the 
merchandise  enters  the  affiliate's 
inventory  and.  therefore,  the 
transactions  do  not  meet  the  second 
criterion. 

Second,  the  petitionns  allege  that  the 
affiliates  act  as  more  than  just  a 
processor  of  documents.  With  slight 
variations  in  each  company's  factual 
situation,  petitionera  argue  generally 
that  the  affiliates  purchaae  the 
merchandise  from  the  manufocturen 
and  obtain  a  letter  of  credit  to  pay  the 
manufacturera.  Thus,  the  petitionen 
conclude,  the  affiliates  incur  carrying 
costs  imtil  they  receive  paymmit  from 
the  U.S.  customera.  Petitionen  also 
contend  that  the  i»fBli«t««  incur  the 
obligation  to  pay  U.S.  Customs  duties, 
marine  insurance,  and  U.S.  brokerage 
and  hanf<Hr»g  expooses  and  they  carry 
accounts  receivi^es  on  their  books 
until  their  U.S.  customera  settle  their 
accounts.  Therefore,  the  petitionen 
contend,  the  affiliates  incur  the  riak  of 
extending  credit  to  their  U.S.  customera 
and  bear  the  expenses  of  carrying 
accounts  receivables.  The  petitionera 
argue  that  these  circumstances  lead  to 
the  conclusion  that  the  affiliates 
perform  sut>stantive  functions  beyond 
the  simple  "processing  of  doounents" 
criteria  outliiied  in  the  Department's 
purchase  price  taaL 


Dongbu,  Union,  PSP,  and  KSP  argue 
that  the  sales-related  activities  ^ 

mentioned  by  the  petitionen,  such  aa 
incurring  expenses,  taking  physical  and 
legal  ownership,  and  obtaining  and 
extending  credit,  ring  hollow  when 
compared  with  the  record  evidence  and 
Departmental  and  judicial  precedfflita. 
Moreover,  the  respondents  argue  that 
the  petitionera  fail  to  provide  a  citation 
to  support  their  position  that  carrying 
merchandise  in  a  merchandise-in-tranait 
account  equals  physical  possession  or 
holding  merchandise  in  inventory. 

Respondents,  citing  Certain 
Corrodon-Reustant  Caibon  Stee/  Flat 
Products  from  Korea;  Final  Remihs  t^ 
Antidumping  Duty  Administiutive 
Reviews  (Ccubon  Steel  from  Korea),  61 
FR  18547. 18562  (April  26. 1996),  argue 
that,  even  assuming  that  legal  control  of 
the  marrhandise  temporarily  passes  to 
the  U.S.  affiliate  to  £Kalitate 
transportation,  this  constitutes  a  routine 
selling  function  because  the  sale  occun 
prior  to  importation,  thus  satisfying  one 
of  the  Depurtment's  four  factora  to  n>eet 
purchase  price  status.  Respondents  also 
argue  that  the  foctual  situation  r^arding 
the  relationships  and  selling  activities  of 
the  respondents  affiliates  are  nearly 
identical  to  those  in  Certain  Cold-RoUed 
and  C(XTOsion  Resistant  Carbon  Steel 
Flat  Products  from  Korea;  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews  (Carbon  Steel  from  Korea  17),  62 
FR  18404,  18423  (April  15,  1997),  and 
in  fiact  involved  two  of  the  same 
companies.  In  that  case,  respondents 
contend,  the  Department  classified  these 
sales  as  purchase  price  sales. 

Respondents  also  refer  to  recent 
judicial  precedents  on  this  sub}ecL  For 
example,  respondents  point  out  that  the 
err  has  upheld  the  classification  of 
sales  as  purchase  price  sales  in 
circumstanoes  where  the  related  U.S. 
company  undertook  activities  similar  to. 
or  even  more  extensive  than,  those  in 
this  instance  (citing,  e.g..  Outokumpu 
Copper  Rolled  Products  v.  United 
States.  829  F.  Supp.  1371, 1379-1380 
(Crr  1993),  EJ.  du  Pont  de  Nennnirs  Sr 
Co.,  Inc.  V.  United  States,  841  F.  Supp. 
1237, 1248-50  (CIT  1993),  and  ZeniA 
Electronics  Corp.  v.  United  States. 
ConsoL  a.  No.  88-07-00488.  Slip  Op. 
94-146  (CIT)  {Zenith)). 

KISCO  asserts  that  ^e  record  does  not 
support  petitionera'  points.  KISCO 
ciaims  that  the  Department's 
verification  report  confirms  that 
KISCO's  exported  merchandise  is 
shipped  directly  to  the  unrelated  U.S. 
customer  without  entering  the  inventory 
of  its  U.S.  affiliate.  Dongkuk 
International  Inc.  (DKA).  Moreover. 
KISCO  claims  that  DKA  is  merely  a 
proceaaor  of  sales  documents.  KISOO 
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concludes  that  sending  invoices, 
receiving  payment,  and  arranging  for 
U.S.  Customs  Service  clearance  are 
precisely  the  types  of  activities 
routinely  performed  by  U.S.  afRIiiitaf  in 
IPP  situations. 

Department's  Position:  We  disagree 
with  petitionera  that  we  should  treat  the 
sales  made  through  the  U.S.  afBliAfwy 
and  claimed  as  IPP  sales  as  ESP  sales. 
Whenever  companies  make  sales  prior 
to  the  date  of  importation  through  an 
affiliated  sales  entify  in  the  United 
States,  we  classify  these  sales  as 
purchase  price  sales  if  the  following 
consideratfons  apply:  (1)  The 
manufacturer  shipped  the  subject 
merchandise  directly  to  an  imrelated 
buyw  without  the  merchandise  being 
introduced  into  the  inventory  of  the 
related  shipping  agent;  (2)  dhect 
shipment  from  the  manufoctuier  to  the 
imrelated  bu]rer  is  the  customary 
channel  of  the  sales  transaction  between 
the  parties  involved:  and  (3)  the  related 
selling  agent  in  the  United  States  acts 
only  as  a  processor  of  sales-related 
docimientation  and  a  communication 
link  with  the  unrelated  U.S.  buyer.  See. 
e.g..  Final  Determination  of  Sales  at  Less 
than  Fair  Value;  Certain  Stainless  Steel 
Wire  Rods  from  France,  58  FR  68865, 
68868  (December  29, 1993),  and 
Gmnular  Pofytetrafluoroethylene  Resin 
from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  58  FR  50343,  50344  (September 
27, 1993). 

The  Department  firat  developed  this 
test  in  response  to  the  CIT's  decision  in 
PQ  Corporation  v.  United  States,  652  F. 
Supp.  724,  733-35  (OT  1987).  The  test 
is  used  to  classify  transactions  involving 
exporten  and  their  U.S.  affiliates,  and 
the  Depertment  has  routinely  applied 
this  test  in  its  determinations.  See.  e.g., 
ZeaiA. 

Petitionen  do  not  dispute  that  the 
companies  made  the  sales  prior  to 
exportation.  Nor  do  the  petitionos 
dispute  that  this  is  a  customary  channel 
of  distribution.  Therefore,  the 
precondition  that  these  sales  are  made 
prior  to  importation  and  one  of  the  three 
considerations  for  classifying  the  sales 
as  purchase  price  sales  are  not  at  issue. 
Thus,  we  must  only  determine  whether 
respondents  shipped  the  merchandise 
directly  to  the  unaffiliated  U.S. 
customer  without  entering  merchandise 
into  the  affiliate's  inventory  and 
whether  the  affiliate  acted  as  more  thun 
a  processor  of  documents  and  a 
communications  link. 

We  agree  with  respondrats  that  the 
merchandise  does  not  oiter  the 
invoatory  of  the  U.S.  affiliate.  The  terms 
of  sale  iat  these  transactions  are  ex- 
dock,  duty-paid.  In  these  circumstances. 


respondents  transfsr  the  merchandise  to 
the  unaffiliated  U.S.  customer 
immediately  after  clearing  U.S. 
Customs.  Although  the  affiliate  may 
temporarily  take  tiUe  to  the 
merchandise,  this  amounts  to  a  simple 
accounting  entry.  The  existence  of  a 
"merchandise- in-transit"  account  in  the 
affiliates"  accounting  records  does  not 
indicate  that  the  merchandise  enten  the 
affiliates'  inventcoy. 

We  also  agree  with  respondents  that 
neither  the  nature  ncn-  the  scope  of  their 
affiliates'  selling  activities  in  Uie  United 
Stetes  exceed  those  types  of  activities 
that  one  would  expect  an  exporter  to 
undertake  in  coimection  widi  IPP  sales. 
Based  on  the  respondents'  narrative 
explanation  of  the  sales  process  and  our 
verification  of  the  U.S.  sales,  we 
conclude  that  the  respondents'  U.S. 
affiliates  did  not  control  the  sales- 
negotiation  process  or  perform  other 
significant  selling  functions;  rather,  they 
acted  as  a  communication  link  passing 
on  the  sales  dociunents  from  the  parent 
to  the  U.S.  unaffiliated  customer.  The 
types  of  activities  which  the  petitionen 
allege  constitute  an  active  role  do  not 
constitute  substantial  selling  activities. 
The  U.S.  affiliate's  role  is  to  function  as 
a  processor  of  papnwork.  not  perform 
significant  selling  functions.  See  Carbon 
Steel  from  Korea.  Thraefore,  as  in  many 
similar  instances,  we  consider  these 
sales  to  be  purchase  price  transactions. 

Comment  5:  Petitionera  allege  that 
respondents  in  this  proceeding  diractiy 
paid  or  reimbursed  antidumping  duties 
within  the  meaning  of  §  353.26  (a)  of  the 
Department's  regulations.  To  account 
for  reimbursement,  petitionera  assert 
that,  in  calculating  assessment  and  dufy 
deposit  rates  for  the  final  resiilts.  the 
Department  must  deduct  from  USP  the 
amount  of  antidiunping  duties 
determined  to  be  due  on  sales  made 
through  respondents'  affiliated 
importera. 

In  support  of  their  reimbursemmt 
allegations,  petitionera  cite  to  sales^ 
process  and  terms-of-sale  descriptions 
on  the  record  in  this  review.  Petitionos 
assert  that  these  descriptions  imply  that 
respondents  control  both  the  prices 
their  affiliated  importera  paid  and  the 
prices  their  affiliated  importera  charge 
to  umelatBd  U.S.  customera.  Petitionera 
contend  that  this  price  control  and  die 
existence  of  "dufy  paid"  terms  of  sale 
allow  the  affiliated  importera  to 
compensate  for  the  duties  by  charging 
higher  prices  and,  therefore,  constitute 
evidence  of  reimbursement  of 
antidumping  in  accordance  with 
§353.26(aKlMii)  of  die  Department's 
regulations. 

Petitionen  make  additional  rlaimn  in 
support  of  the  reimbarsement 


allegations  against  PSP,  KSP,  and 
Union.  For  PSP,  petitionera  claim  that  a 
"contingent  liabilify  for  antidiunping 
dufy  deposits"  listed  on  the  company's 
1992  financial  stetement  is  evidence  of 
reimbursement.  Petitionera 
acknowledge  that  the  charge  wras 
reversed  in  the  suhsequoit  year  but 
contend  that  PSP  did  not  conclusively 
establish  that  it  did  not  continue  to  be 
liable  for  the  antidumping  duties.  Fm 
KSP,  petitionen  assert  that,  because  its 
affiliated  importer  went  bankrupt,  K^ 
will  bear  any  duties  the  affiliate  owes 
above  the  amount  of  antidumping  dufy 
deposited.  Petitionen  contend  that  this 
would  constitute  direct  payment  of 
antidumping  duties  in  accordance  with 
§353.26(aKlKi)  of  the  Department's 
regulations. 

Petitionen  also  contend  that  the 
Department  should  collapse  KSP  and 
P^  with  their  affiliated  importars  ia 
accordance  with  certain  collapsii^ 
focton  outlined  by  the  Department  in 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  From  Korea;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  60  FR  65284 
(December  19,  1995)  {Steel  from  Kcum 
1 993/94  Review  Preliminary  Results). 
Qting  to  record  evidence,  petitioners 
contend  that  two  of  the  collapsing 
facton  outlined  by  the  Department  in 
Steel  from  Korea  1993/94  Review 
Preliminary  Results  apply  to  PSP  and 
KSP  and  their  affiliated  importen  in 
this  review.  According  to  pietitionms, 
the  two  collapsing  facton  are  (1)  the 
level  of  common  ownership  and  (2) 
intertwined  company  operations  {e.g., 
sharing  of  sales  information, 
involvement  in  production  and  pridi^ 
decisions,  «hwring  of  facilities  or 
employees,  and  transactions  between 
companies).  Petitionera  assert  that,  once 
the  Department  collaf>8es  the  parties,  it 
must  make  a  finding  of  reimbursement. 
reasoning  that  in  a  collapsing  situation 
pa]rm«it  of  antidumping  duties  by  the 
affiliated  importer  are  essraitially  the 
same  as  pa3rment  by  respondents. 

As  additional  support  for  a  finrfing  of 
reimbursement  against  Union. 
petitionera  claim  that  in  examining  this 
respondent  in  the  LTFV  investigation  of 
another  proceeding  the  Department 
found  that  Union's  affiliated  importer's 
role  in  paying  antidumping  dufy 
deposits  is  a  relocation  of  routine  selling 
functions  from  Korea  to  the  United 
States.  Petitionera  claim  that  such  a 
scenario  amounts  to  reimbursemanL 

Petitionera  conclude  with  a 
suggestion  of  how  the  Department 
should  apply  the  reimburaement 
r^ulation  after  muHng  a  detennination 
of  reimbursement  under  §  353.26(a)  of 
the  Department's  regulations.  Qting 
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Color  Television  Receivers  from  the 
Republic  of  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  4408.  4411  (February  6, 
1996)  {Korean  TVS),  petitioners  cl^m 
that  in  practice  the  Department  has  not 
always  applied  the  adjustment  for 
reimbursement  in  accordance  with 
§  353.26(a)  of  the  IDepartment's 
regulations.  In  calculating  assessment 
and  duty  deposit  rates  for  the  final 
results  of  this  administrative  review, 
petitioners  request  that  the  Department 
deduct  from  USF  the  amount  of 
antidumping  duties  determined  to  be 
due  on  sales  through  respondents' 
affiliated  importers. 

Respondents  claim  that  petitioners 
Sailed  to  cite  any  specific  evidence  to 
show  that  foreign  producers  have 
determined  to  pay  the  dumping  duties 
of  their  affiliated  importers  or  that  the 
importers  will  avoid  such  payment 
Respondents  rely  on  Tonington  Co.  v. 
United  States.  881  F.  Supp.  622,  631-32 
(Crr  1995).  as  support  for  the  premise 
that  affirmative  evidence  of  record  is 
required  to  establish  reimbursement 
Respondents  assert  that  a  mere 
allegation  does  not  rise  to  the 
enimieratad  standard  and  note  that  thoy 
are  npt  aware  of  any  Departmental 
findings  of  reimbursement  absent 
specific  evidence  of  payment  of  duties 
(or  agreement  to  pay)  on  behalf  of  the 
importer. 

Regarding  petitioners'  assertion  that 
foreign  producers  reimbursed  affiliated 
importers  for  antidumping  duties  by 
manipulating  the  prices  charged, 
respondents  contend  that  the 
Department  has  consistenUy  recognized 
that  the  existence  of  such  pricing  is  not 
evidence  of  reimbursement,  even  in 
situations  where  the  transfer  prices 
between  the  affiliated  parties  are  so  low 
that  they  are  below  cost.  Among  other 
court  decisions,  respondents  cite 
Tonington  Co.  v.  United  States.  960  F. 
Supp.  339,  342  (OT  1997),  and  INA 
Walzlager  Schaeffler  KG  v.  Unitvi 
States.  957  F.  Supp.  251,  289-270  (OT 
1997),  in  support  of  this  argument 

Next,  respondents  addrms  petitioners' 
assertion  that  the  Department  should 
find  reimbursement  by  collapsing  the 
foreign  producers  with  their  affiliated 
importers.  Respondents  claim  that 
collapsing  is  irrelevant  to  the  issue  of 
reimbursement.  Citing  Certain  Circular 
Welded  Non- Alloy  Steel  Pipe  from 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
37014,  37023  Quly  10. 1997)  (Pipe  from 
Mexico),  and  Brass  Sheet  and  Stop  from 
Sweden;  Final  Results  of  Antidumping 
Duty  Admiiustrative  Reviews.  57  FR 
2706.  2708  (January  23, 1992). 
respondents  request  that  the  Department 


continue  its  practice  of  treating  the 
foreign  producers  and  their  affiliated 
importers  as  separate  entities  for 
purposes  of  examining  reimbursement 

KS?  contends  that,  contrary  to 
petitioners'  claim,  the  bankruptcy  of  its 
affiliated  importer  does  not  constitute 
evidence  of  reimbursement  KSP  notes 
that  the  affiliated  importer  is  the 
importer  of  record  and  paid  the 
estimated  antidimiping  deposit  for 
entries  subject  to  review  and  asserts 
that,  if  additional  duties  are  due,  U.S. 
Customs  will  request  payment  &om  the 
affiliated  importer.  KSP  claims  that  it  is 
uncertain  whether  it  is  under  any  legal 
obligation  to  pay  assessments  for  its 
affiliated  importer  and  contends  that 
(Mtitioners'  claims  to  the  contrary  are 
pure  conjecture. 

PSP  contends  that  the  antidumping 
duties  listed  as  contingent  liabilities  on 
its  1992  financial  statements  do  not 
support  a  finding  of  reimbursement 
Citing  to  the  Department's  Cost 
Verification  Report,  PSP  notes  that  it 
mistakenly  listed  the  contingent  liability 
on  the  1992  financial  statements  and 
that  it  corrected  the  error  in  the 
subsequent  year.  Since  the  contingent 
liability  was  reversed.  PSP  contends 
that  there  is  nothing  on  the  record 
showing  that  it  is  liable  for  the  payment 
of  antidumping  duties. 

Department's  Position:  We  agree  with 
respondents.  Section  353.26  of  our 
regulations  requires  that,  in  calcidating 
USP,  we  deduct  the  amount  of  any 
antidumping  duty  that  the  producer  or 
exporter  direcUy  {>aid  on  behalf  of  or 
reimbursed  to  the  importer.  The  court 
has  ruled  that  this  regulation  requires 
"evidence  beyond  mere  allegation  that 
the  foreign  manufacturer  either  paid  the 
antidimiping  duty  on  behalf  of  the  U.5. 
importer,  or  reimbursed  the  U.S. 
impcwter  for  its  payment  of  the 
antidimiping  duty."  Federal-Mogul 
Corp..  918  F.  Supp.  at  393  (citing 
Tonington  Co.  v.  United  States,  881  F. 
Supp.  622,  631  (OT  1995)).  In  Korean 
TVs,  the  Department  specifically  stated 
that  it  would  not  presume 
reimbursement  between  affiliated 
parties  absent  specific  evidence  that  the 
exporter  will  pay  or  reimburse  the 
antidumping  duties  due.  During  this 
review,  the  Department  found  neither 
evidence  of  an  agreement  between 
respondents  and  their  affiliated 
importers  for  reimbursement  of 
antidumping  duties  nor  evidence  of 
actu&l  reimbursement  of  these  duties 
between  the  two  affiliated  parties. 

Petitioners  are  correct  that  PSP  had  a 
contingent  liability  for  antidumping 
duties  on  its  1992  financial  statement 
However,  we  found  no  evidence  that 
this  account  was  in  any  way  related  to 


the  reimbursement  of  antidumping 
duties.  Furthermore,  as  noted  by 
respondents,  we  verified  that  the  entry 
was  an  error  and  that  the  company 
corrected  the  mistake  by  reversing  the 
entry  in  the  subsequent  year. 

We  have  disregarded  tne  allegation  of 
reimbursement  based  on  the  claim  that 
KSP  will  pay  duties  owed  above  the 
amount  posted  by  its  bankrupt  affiliated 
importer.  First,  based  upon  these  final 
results.  KSP's  duty  assessments  will  be 
significantly  lower  than  the  amount 
deposited.  Even  if  the  assessment  had 
been  higher  in  the  final  results,  our 
regulations  characterize  reimbursement 
as  duties  "paid  directly  on  behalf  of  the 
importer."  We  have  found  no  legal 
authority  that  would  substantiate 
petitioners'  claim  that  the  U.S.  Customs 
Service  can  pursue  the  foreign  parent 
for  the  satisfaction  of  the  bankrupt 
importer's  antidumping  duties. 
Furthermore,  petitioners  have  not  cited 
to  a  specific  example  in  which  the  U.S. 
Customs  Service  was  authorized  or 
obligated  to  collect  duties  from  the 
foreign  parent  of  an  importer.  There  is 
no  evidence  on  the  record  indicating 
that  the  foreign  parent  is  legally 
obligated  to  take  on  the  bankrupt 
importer's  duty  liabilities.  Thus,  the 
petitioners'  claim  that  reimbursement 
occurs  under  the  current  facts  has  no 
merit 

Respondents  are  also  correct  in  stating 
that  collapsing  them  with  their  affiliated 
importers  for  the  purposes  of 
reimbursement,  as  petitioners  advocate, 
is  contrary  to  our  practice.  As  we  have 
noted  before,  while  we  sometimes  treat 
affiliated  parties  as  a  single  entity  for 
purposes  of  the  margin  calculation,  we 
treat  such  parties  as  separate  entities 
when  examining  the  question  of 
reimbursement  See,  e.g..  Pipe  from 
Mexico  at  37023. 

For  the  forgoing  reasons,  we  do  not 
find  reimbursement  of  antidumping 
duties  within  the  meaning  of  §  353.26(a) 
of  our  regulations.  However,  as  a  further 
measure  to  account  for  reimbursement. 
§  353.26(b)  of  our  regulations  requires 
that  importers  provide  the  U.S.  Customs 
Service  a  certificate  of  non- 
reimbursement before  liquidation  of 
entries.  If  they  do  not  file  that 
certificate,  we  will  presume  that 
reimbursement  took  place  and  instruct 
the  U.S.  Customs  Sendee  to  double  the 
antidumping  duties  due. 

Comment  6:  Petitioners  note  that  the 
Department  found  at  the  cost 
verifications  of  KSP  and  PSP  that  these 
companies  had  calculated  their  selling, 
general  and  administrative  expense 
(SG&A)  factors  and  interest  expense 
factors  using  a  cost-of-goods-sold 
denominator  that  includes  packing 
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expenses.  They  further  note  that  the  cost 
of  manufacturing  (COM)  respondents 
used  to  calculate  SG&A  and  interest 
expenses  does  not  include  packing. 
Petitioners  contend  that  KSP  and  PSP 
have  therefore  understated  their  SG&A 
and  interest  expenses,  and  they  assert 
that  both  Dongbu  and  Union  duplicated 
this  inconsistency.  Petitioners  argue  that 
the  Department  should  recalculate 
SG&A  and  interest  expense  by 
multiplying  the  factor  by  the  sum  of 
reported  home  market  packing  expenses 
and  the  submitted  COM. 

KSP,  PSP,  Dongbu,  and  Union  argne 
that  an  adjustment  to  the  reported 
expense  is  not  warranted.  Respondents 
assert  that  they  followed  the 
Department's  standard  practice,  which, 
according  to  respondents,  is  to  calculate 
these  factors  by  dividing  the  expenses 
by  the  cost  of  goods  sold  from  the 
financial  statements.  Respondents  also 
allege  that  the  Department  never 
informed  them  that  it  required  a  change 
to  the  methodology,  and  they  claim  that 
they  only  learned  of  this  possible 
chfluoge  upon  receiving  the  verification 
reports.  Therefore,  respondents  contend, 
there  is  no  compelling  reason  to  adjust 
the  data  when  complete  data  may  or 
may  not  be  available  to  make  the 
adjustment  They  also  contend  that  if 
the  Department  adjusted  these  factors  it 
would  be  a  minimal  adjustment 

Department's  Position:  We  agree  with 
petitioners.  While  we  typically  prefw 
that  respondents  calculate  the  SC&A 
and  interest  expense  factors  using  data 
contained  in  the  financial  statements, 
they  shonld  have  calculated  the  factor 
on  the  same  cost  basis  as  the  COM  to 
which  they  applied  the  factor.  As  noted 
by  petitioners,  respondents' 
methodology  for  calculating  the  factors 
understates  the  reported  SG&A  and 
interest  expenses.  To  correct  this 
problem,  we  have  added  packing 
expenses  to  the  reported  COM  for  all 
companies  to  recalculate  SG&A  and 
interest  expenses.  This  ensures  that  the 
factors,  and  the  COM  to  which  we  apply 
them,  are  comparable  and  corrects  the 
under-reporting  of  SGftA  and  interest 
expenses. 

Coirunent  7:  KSP,  PSP,  Dongbu,  and 
Union  assert  that  the  Department 
inadvertentiy  double-counted  selling 
expenses  in  the  cost  test.  Respondents 
note  that  the  Department  deducted 
selling  expenses  from  the  home  market 
prices  it  used  in  the  cost  test  but  then 
included  the  expenses  in  the  COP  it 
used  in  the  cost  test.  Respondents 
contend  that  this  error  can  be  corrected 
by  not  including  selling  expenses  in  the 
OCH*  used  in  the  cost  test. 

Department's  Position:  We  agree  with 
respondents  that  we  made  an  error  with 


regard  to  the  home  market  selling 
expenses  in  the  cost  test  We  did  not, 
however,  correct  the  error  as 
respondents  suggested  but,  rather, 
corrected  the  error  by  not  deducting 
selling  expenses  from  the  home  market 
prices  we  used  in  the  cost  test.  Our 
correction  effectively  achieves  the  same 
result  as  the  correction  respondents 
suggest  by  ensuring  that  we  have 
included  and  excluded  the  same 
expenses  in  the  prices  to  which  we 
compare  the  COP. 

Comment  8:  Respondents  claim  that 
the  preliminary  results  of  review 
contained  the  wrong  scope  description. 
Respondents  assert  that  the  scope  the 
Department  used  contains  a  substantive 
error  in  that  it  includes  mechanical 
tubing,  a  product  that  neither  the 
International  Trade  Commission's 
affirmative  injury  determination  nor  the 
scope  of  the  antidumping  duty  order 
covers.  Respondents  request  that,  in  the 
final  results  of  review,  the  Departm«it 
publish  the  scope  language  set  forth  in 
the  antidumping  duty  order. 

Petitioners  agree  that  the  Department 
should  modify  the  scope  description  it 
published  in  the  preliminary  results  to 
exclude  mechanical  tubing  but  contend 
that  the  scope  description  requires  only 
a  minor  modification  to  achieve  this. 
Petitioners  also  assert  that  the  scope 
description  should  state  clearly  that 
standard  pipe  with  mechanical  type 
applications,  such  as  fence  tubing,  is 
included  in  the  mder. 

Department's  Position:  We  agree  with 
respondents  and  petitioners  that  the 
scope  description  we  published  in  the 
preliminary  results  was  incorrect  For 
the  final  results,  we  have  adopted 
respondents'  suggestion  and  revised  the 
scope  description  so  that  it  is  consistent 
with  the  one  published  in  the  notice  of 
antidumping  duty  order.  See  Notice  of 
Antidumping  Duty  Orders;  Certain 
Circular  Welded  Non-Alloy  Steel  Pipe 
from  Brazil,  the  Republic  of  Korea 
(Korea),  Mexico,  and  Venezuela,  and 
Amendment  to  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Certain 
Circular  Welded  Non- Alloy  Steel  Pipe 
from  Korea.  57  FR  49453, 49454 
(November  2, 1992).  We  did  not  adopt 
the  petitioners'  suggestion  for  correcting 
the  error  since  the  scope  description 
published  in  the  notice  of  antidumping 
duty  order  states  clearly  that  standard 
pipe  used  for  light  load-bearing 
applications,  such  as  fence  tubing,  is 
included  in  the  antidumping  duty  order. 

Comment  9:  PSP  and  KSP  contend 
that  the  Department  miscalculated  their 
ESP  assessment  rates  by  dividing  total 
ESP  dumping  duties  due  by  the  entered 
value  of  sdl  entries  of  subject 
merchandise  made  by  their  affilfated 


importers  during  the  POR.  Respondents 
contend  that  this  methodology  is 
distortive  since  the  total  quantity  and 
entered  value  of  all  POR  subject 
merchandise  entries  of  their  affiUated 
importers  are  different  from  the  total 
quantity  and  entered  value  of  subject 
sales  used  to  determine  the  dumping 
duties  due  on  ESP  transactions.  Citing 
Color  Picture  Tubes  from  Japan;  Final 
Results  of  Antidumping  Duty 
Adnunistrative  Review,  62  FR  34201, 
34211  (June  25, 1997)  (CPTsfrom 
Japan),  respondents  note  that  the 
Department's  practice  for  the 
calculation  of  ESP  assessment  rates  is  to 
divide  the  total  dumping  duties  due  for 
ESP  sales  by  the  total  entered  value  of 
the  same  ESP  sales.  To  correct  the  error 
in  the  ESP  assessment-rate  calculation 
respondents  suggest  that  the  Department 
calculate  an  average  entered  value  based 
on  the  total  price  and  quantity  of  all 
POR  subject  entries  made  by  their 
affiliated  importers,  multiply  the 
average  entered  value  by  the  quantity  of 
reported  ESP  sales,  and  use  the  resulting 
total  entered  value  for  ESP  sales  as  the 
denominator  in  the  calculation  of  an 
ESP  assessment  rate. 

Department's  Position:  In  most  cases, 
we  calculate  assessment  rates  on  ESP 
sales  by  dividing  the  total  dumping 
margins  for  the  reviewed  sales  by  the 
total  entered  value  of  those  reviewed 
sales  for  each  importer.  See,  e.g.. 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Singapore,  Sweden,  and  the 
United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  o/ 
Administrative  Reviews.  61  FR  66472. 
66475  (December  17, 1996),  and  CPTs 
from  Japan  at  3421 1 .  In  our 
questionnaire,  we  asked  respondents  to 
report  the  entered  value  of  subject 
merchandise  for  their  ESP  sales.  In 
response  to  our  request,  PSP  and  KSP 
explained  that  they  could  not  provide 
this  information  since  they  were  unable 
to  tie  entries  to  sales.  As  an  alternative 
reporting  methodology,  respondents 
gave  us  the  total  quantity  and  value  of 
all  POR  subject  entries  of  their  affiliated 
importers.  In  the  preliminary  results,  we 
used  this  information  to  calculate 
assessment  rates  for  ESP  transactions. 
However,  we  have  reconsidered  our  use 
of  this  data  in  calculating  assessment 
rates  for  the  final  results. 

For  situations  where  the  respondent 
does  not  know  the  entered  value  of  the 
nmchandise  for  ESP  sales,  it  has  been 
our  practice  to  calculate  either  an 
approximate  entered  value  or  an  average 
per-unit  dollar  amount  of  antidumping 
duty  based  on  all  sales  examined  during 
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the  POR.  See  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearing) 
and  Parts  Thereof  from  the  Federal 
Republic  c  *"  Oennany;  Final  Results  of 
Antidumpuig  Duty  Administrative 
Review.  56  FR  31692,  31694  (July  11. 
1991).  For  the  final  resulu  of  this 
■dministrative  review,  we  have  adopted 
the  latter  approach  for  all  transactions 
•ub|ect  to  review  (i.e..  ESP.  direct 
purchase  price,  and  IPP)  because  this  is 
a  BK>re  i»ecise  calculation  under  the 
circumstances.  We  calculated  a  per-unit 
dollar  amount  of  antidumping  duty  by 
dividing  the  total  antidimiping  duties 
due  Cor  each  importer/customer  by  the 
coneaponding  number  of  units  we  used 
to  determine  the  duties  due.  We  will 
direct  Customs  to  assess  the  resulting 
per^ton  dollar  amount  against  each  ton 
of  merchandise  on  each  of  the 
importers'/customers'  subject  entries 
during  the  review  period.  This 
addreeses  respondents'  concerns  about 
the  fiact  that  the  entered  values  do  not 
correspond  to  the  total  entered  value  of 
sales  we  used  to  determine  the  dmnping 
duties  due. 

Coatment  10:  Don^.  PSP,  KSP.  and 
Union  contend  that  Uie  model-match 
hierarchy  the  Department  used  in  the 
preliminary  results  improperly  places 
wall  thkknass  above  s\ir£ace  finish 
(black  or  galvanized).  Respondents 
argue  that  the  Department's  hierarchy 
defies  1  niHMWi  Inl  reality  in  that  it 
■ntiiimna  thet  a  customer  who  is  unable 
to  obtain  galvaoiaed  pipe  of  a  particular 
wall  thickiMiss  would  find  a  black  pipe 
of  the  same  wall  thickness  to  be  more 
similar  than  a  oalvanized  pipe  of  a 
difinrent  wall  thickness.  Respondents 
reason  that  a  customer  will  only  incur 
the  significant  additional  costs 
associated  with  gaWanixad  pipe  if  there 
is  a  sufficient  nasd  for  the  corrosion 
resistance  afibrded  by  the  galvanization. 

Department's  Position:  We  disagree 
with  respondents'  contention  that 
surface  finish  should  be  placed  above 
wall  thirknesB  in  the  model-match 
hierarchy.  We  acknowledge  that 
galvanization  plays  a  significant  role  in 
the  matrhing  hierarchy,  but  we  do  not 
agree  that  it  is  more  important  than  a 
rfimanmfiiml  characteristic  such  as  well 
thickness  After  grade  and  nominal  pipe 
size,  wall  thichneas  is  the  next  most 
important  criterion  in  the  model  match. 
Wall  thirknwss  is  a  significant  factor  of 
compatibility  in  pipe  applications, 
especially  whan  daeling  with  pipe  of  a 
small  diamatar.  For  the  merchandise  - 
subject  to  this  review,  we  consider 
surtace  finish  to  be  less  important  than 
the  dimensional  characteristics  because 
users  of  this  merchandise  can  freely 
interchange  black  and  galvaniaad 
products  if  the  dimensional 


characteristics  are  the  same.  The 
significant  difference  between 
galvanized  and  black  pipe  is  that  the 
galvanized  pipe  will  last  longer  in  a 
corrosive  environment. 

In  this  administrative  review,  the 
matching  hierarchy  we  applied  is 
consistmt  with  the  one  we  applied  in 
the  LTFV  investigation.  See  Konan  Pipe 
LTFV  Flnoi  at  42944.  While  the 
hierarchy  the  Department  used  in  the 
LTFV  investigatioD  is  not  binding, 
respondents  have  not  provided 
sufficient  facts  to  warrant  a  change. 
Thus,  lacking  a  compelling  reason,  wre 
have  not  changed  the  matching  criteria 
for  the  final  results.  Furthermore,  with 
respect  to  our  ranking  of  wall  thickness 
above  surface  finish,  adopting  this 
position  is  in  the  interest  of  maintaining 
a  stable  and  predictable  approach  to  the 
antidumping  duty  margin  cakiilations 
and  is  consistent  with  our  position  on 
the  matching  hierarchy  for  other 
proceedings  involving  steel  pipe.  See, 
e.g..  Appendix  VI  of  the  March  22, 1096, 
questionnaire  for  the  1994/1995 
administrative  review  of  the 
antidxunping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico  or  Appendix  V  of  the 
questionnaire  for  the  1995/1996 
administrative  review  of  the' 
antidumping  duty  order  on  certain 
welded  carbon  standard  steel  pipes  and 
tubea  from  India. 

B.  Company-Specific  Issues 

KSP 

Coounent  1:  Petitioners  argue  that  the 
Department  should  ensure  that  in  KSPs 
post-verification  submission  KSP  made 
all  corrections  the  Department 
identified  in  KSP's  sales  and  cost 
verification  reports. 

KSP  contends  that  it  made  all  such 
corrections. 

Department's  Position:  We  have 
reviewed  the  revised  computer  tape 
submission  which  we  requested  that 
KSP  submit  and  are  satisfied  that  KSP 
made  all  the  corrections  we  identified  in 
our  sales  and  cost  verification  reports 
regarding  KSP. 

Comment  2:  Petitioners  assert  that  the 
Department  should  reject  KSP's  U.S. 
and  home  market  sales  response 
because  the  information  it  reported, 
according  to  petitioners,  is  unreliable. 
Petitiono*  note  that  the  Department 
found  the  following  problems:  the  date 
of  shipment  for  one  U.S.  sale  and  the 
date  of  payment  for  a  number  of  U.S. 
sales  were  incorrect;  KSP  was  unable  to 
produce  invoices  for  some  transactitms 
through  KSPs  U.S.  affiliate;  KSP  could 
not  produce  its  affiliate's  bank 
statements  demonstrating  peymenL 


Petitioners  further  observe  that  KSP's 
Cailure  to  report  its  home  market  sales 
net  of  returns  and  inclusion  of  returned 
goods  in  the  home  market  sales  database 
may  cause  distortion.  For  these  reasons, 
petitioners  contend  that  the  Deportment 
should  reject  KSP's  United  States  and 
home  market  sales  responses  and 
calciilate  KSP's  margin  using  BIA. 

KSP  argues  that  the  petitioners 
ignored  a  significant  body  of  evidence 
on  the  record  that  confirms  the  accuracy 
of  KSP's  responses  and  relied  on 
isolated  issues  that  arose  diiring  the 
sales  verification.  With  regard  to  the 
U.S.  sales  data  to  which  petitioners 
refer,  KSP  contends  that,  while  it  was 
unable  to  present  the  documents  the 
Department  prefers  to  examine  for  some 
sales,  the  Department  was  able  to  verify 
the  information  using  alternative 
methodologies.  KSP  also  argues  that 
petitioners  exaggerate  and  highlight 
minor  difierences  on  rep<Hlea  sales 
dates  and  payment  dates.  With  regard  to 
the  home  market  sales  data  to  which 
petitioners  refer.  KSP  argues  that  its 
methodology  is  reasonable  and  the 
effect  that  returned  goods  have  on 
weighted-average  prices  would  be 
inconsequential,  given  the  relatively 
small  quantity  of  returned  goods  to 
home  market  sales  and  the  stability  of 
home  market  prices  during  the  POR. 
KSP  concludes  that,  because  it 
cooperated  with  all  of  the  Department's 
requests  for  information  and  because  its 
submissions  were  successfully  verified, 
the  appUcation  of  BIA  to  KSPs  U.S. 
sales  would  be  inappropriate. 

Department's  Position:  We  agree  with 
respondents.  With  regard  to  the  dates  of 
shipment  and  payment,  we  found  that, 
of  tne  discrepancies  noted  by 
petitioners,  all,  with  one  exception, 
would  have  been  disadvantageous  to 
KSP  had  we  not  found  the  discrepancies 
and  allowed  KSP  to  correct  Uiem.  With 
regard  to  the  fact  that  KSP  was  unable 
to  produce  certain  documents  we 
requested,  we  note  that  KSP  was  able  to 
present  other  documentation  that 
supported  the  data  it  reported  in  its 
response.  We  are  reviewing  a  POR  that 
ended  in  1993.  KSP's  U.S.  affiliate  filed 
fior  bankruptcy  proceedings  in  1993  and 
no  longer  operates.  It  is  appropriate  to 
recognize  the  lapse  of  time  since  the 
POR  ended  and  the  hct  that  the  U.S. 
affiliate  is  no  longer  in  operation.  In  our 
view,  KSP  cooperated  to  the  best  of  its 
ability,  considmng  the  circumstances. 
Due  to  the  fact  that  we  woe  able  to  tie 
the  reported  information  back  to  other 
documentation  and  that,  in  our  view, 
the  errors  to  which  petitioners  refer  are 
not  nearly  as  grave  as  petitioners  assert, 
we  are  satisfied  with  tlie  accuracy  of 
KSPs  II.S.  sales  database. 
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With  regard  to  home  market  sales 
returns,  it  is  impossible  to  determine 
from  the  record  whether  any  distortion 
exists  or  what  effect  this  hypothetical 
distortion,  if  it  exists,  may  have  tm  the 
margin.  As  KSP  notes,  the  quantity  ci 
returned  goods  was  very  sinall  in 
proptwtion  to  the  volume  of  home 
market  sales,  which  woiUd  suggest  that 
any  distortion  that  may  exist  would 
have,  at  best,  a  minuscule  efiiect  on  the 
margin.  Therefore,  we  have  used  KSPs 
home  market  sales  database  because 
there  is  no  record  evidence  that  K^*'s 
reporting  methodology  is  distortive.  To 
simply  reject  KSP's  entire  home  market 
sales  response  because  KSP  was  not  able 
to  match  returns  to  sales  would  be,  in 
our  view,  unwarranted  and  punitive, 
given  the  coopontion  that  1G5P 
provided. 

Comment  3:  Petitioners  argue  that 
KSP's  interest  expense  must  be 
recalculated  to  exclude  certain  ofEwts 
for  interest  income  because  KSP  could 
not  demonstrate  that  the  underl3dng 
investments  were  short-term  in  nature  at 
verification. 

KSP  does  not  object  to  a  modification 
of  its  interest  expense  factor  to  it^^f!™!?** 
fior  income  that  was  not  proven  to  be 
associated  with  short-term  investments 
as  long  as  the  adjustment  is  limitnrf  to 
that  income  alone. 

Department's  Position:  We  agree  with 
petitioners.  Short-term-interest  expense 
may  only  be  oQset  by  short-term-interest 
income.  Because  KSP  could  not 
demonstrate  that  the  underlying 
investments  were  short-term  in  nature  at 
verification,  we  have  disallowed  these 
items  of  interest  income  as  an  offset  to 
interest  expense  and  recalculated  KSPs 
interest-expense  fector  accordingly. 

Comment  4:  KSP  asserts  thatthe 
Department  improperly  treeted  the 
schediile  of  ASTM  pipe,  i.e.,  the  wall 
thickness,  as  a  grade  specificatitm  in 
appljring  the  model-match  hierarchy. 
KSP  asserts  that  the  schedule  of  ASTM 
pipe  represents  wall  thickness  and 
argues  that,  since  wall  thickness  is  a 
distinct  characteristic  under  the 
Department's  physical-characteristics 
hieiaichy,  it  should  be  disregarded  in 
matching  pipe  by  grade  specification. 

Departm^tt's  Position:  Vfe  agree  vrith 
KSP.  We  have  corrected  this  error  for 
the  final  resiilts. 

Coounent  5:  KSP  aigues  that  the 
Department  should  disregard  level  of 
trade  in  making  model  matches  for  KSP 
because  there  is  no  evidence  on  the 
record  indicating  any  correlation 
between  prices  or  expenses  and  levels  of 
trade  in  the  luime  market  in  the  case  of 
KSP.  KSP  further  notes  that  this  issue 
was  the  subject  of  litigation  in  the  LTFV 
investigation,  where  the  GIT  remanded 


the  issue  to  the  Department  to  conduct 
a  correlation  test  to  determine  whether 
any  correlation  between  prices  or 
expenses  and  levels  of  trade  existed. 
According  to  KSP,  the  Department 
found,  after  conducting  this  test,  that  no 
such  correlation  existed  and 
recalculated  KSP's  margin  without 
regard  to  level  of  trade.  KSP  also 
submitted  an  analjfsis  of  {vices  and 
selling  expenses  besed  on  the  home 
market  sales  data  it  previously 
submitted  to  demonstrate  that  there  was 
no  correlation  in  the  current  POR. 

Petitioners  contend  that  the 
Department  should  reject  KSP's  level-of- 
trade  analysis  because  it  is  imtimely  and 
flawed,  stating  that  its  test  data  cannot 
be  verified  or  carefully  analyzed. 
Petitioners  also  contend  that  KSP's 
assertion  that  the  results  of  the  LTFV 
investigation  compel  the  same  result  in 
this  review  is  incorrect  and  assert  that 
the  Department's  policy  is  to  treat 
disconable  levels  of  trade  as  separate 
unless  a  party  provides  evidence  that 
there  is  not  a  significant  correlaticm 
between  prices  and  selling  expenses  on 
the  one  hand  and  levels  cJ  trade  on  the 
other. 

Petiticmers  argue  dut  die  anafysis 
KSP  submitted  in  its  case  brief  is  flawed 
with  r^ard  to  unit  prices  because  it 
compares  aggregate  prices  rather  than 
monthly  prices  and,  therefore,  may  be 
subject  to  other  market  factors, 
distorting  the  analysis.  Petitioners 
further  argue  that  the  analysis  is  flawed 
with  regard  to  selling  expenses  because 
the  selling  esqienses  KSP  uses  in  its 
analysis  were  all  allocated 
proportionally  to  all  sales  in  the 
resjponse  regardless  of  level  of  trade. 

Department's  Poehion:  We  agree  with 
petitioners  in  part  and  with  KSP  in  part 
Because  petitioners  are  correct  in 
arguing  that  each  review  stands  alone, 
whatever  factual  pattern  may  have 
existed  during  the  LTFV  investigation 
does  not  pertain  to  our  fintiing*  in  this 
review,  llierefbre,  to  be  consistent  with 
the  past  practice  of  this  case,  we 
conducted  a  correlation  test  to 
determine  whether  there  is  a  significant 
correlation  between  prices  and  levels  of 
trade.  In  this  test  we  compared  home 
market  prices  net  of  movement  and 
parking  expenses  by  level  of  trade.  We 
found  that  there  is  no  significant 
correlation  between  prices  and  level  of 
trade  for  KSP.  For  a  more  detailed 
discussion  of  our  finding,  see  KSP's 
Final  Results  Analysis  Memorandum, 
dated  Octobra-  2, 1997.  Furthormore, 
while  it  is  true  that  we  cannot  conduct 
a  study  of  the  correlation  of  selling 
expenses  because  KSP  allocated  its 
indirect  selling  e^qienses  propartionally 
to  all  sales,  a  study  of  selling  expenses 


is  moot  because  thoe  is  a  lack  of 
correlation  between  prices.  Therefoie. 
we  conclude  that  matching  KSP's  sales 
by  level  of  trade  in  this  review  is  not 
^ipropriate  and  have  modified  KSPs 
margin  calculation  accordin^y. 

PSP 

.    Corrunent  1:  Petitioners  argue  that  the 
Department  should  use  BIA  to  calculate 
foreign  inland  frei^t,  foreign  brokerage, 
and  wharfage  on  I^Ps  direct  purchase 
price  sales  for  which  it  did  not  report  an 
adjustment  before  verification. 
PetitionerB  note  that  the  Department 
found  at  verification  that  PSP  failed  to 
report  these  per-unit  adjustments  for 
many  direct  purchase  price  sales  and 
corrected  the  error  by  providing  average 
ammmts  baaed  on  purchase  price  sales 
on  which  it  had  previously  reported  the 
transaction-specific  amounts. 
Petitioners  contend  that  since  PSP  did 
not  provide  the  information  in  a  timely 
fuhion  the  Department  should  r^ect 
the  average  adjustments  and  instead 
apply  BIA.  Petitioners  suggest  that  the 
Dq)«tment  use  as  BIA  the  highest 
amount  for  any  sale  on  which  PSP 
repented  adjustments  on  a  transartinn 
specific  basis. 

PSP  claims  that  the  use  of  average 
amounts  instead  of  transactioo-epecific 
amonnts  is  reasonable  and  non- 
distortive  beca\ise  the  diSerenqes 
between  the  average  amounts  and  the 
amounts  reported  are  insignificant  PSP 
contends  that  BIA  is  inaf>propriate  since 
there  is  no  evideiKX  diet  it  meant  to 
exclude  the  transaction-specific 
adjustments  or  attempted  to  manipulate 
the  data  throng  the  reporting  of 
averages.  PSP  concludes  that 
manipulation  is  not  possible  when  the 
missing  figures  represent  three  minor 
adjustments  on  a  relatively  small 
ntmiber  of  sales  and  that  the  three 
charges  are  exacUy  the  type  of  charges 
that  are  often  reported  as  averages.  PSP 
assots.  therefore,  that  the  application  of 
BIA  wrould  be  inappropriate. 

Department's  Position:  We  have 
disregarded  PSP's  claim  that  the  use  of 
avorage  amounts  instead  of  transaction- 
specific  amoimts  for  the  movement 
adjustments  is  reasonable  and  non- 
distortive  because  the  company's  rlAjma 
are  unsubstantiated  and,  despite  its 
ability  to  provide  actual  transaction- 
specific  expenses,  PSP  did  not  do  so. 

For  the  final  results,  we  have 
disregarded  the  weighted-average  per^ 
unit  adjustments  PSP  provided  at 
verification.  Inttmd.  we  made  the 
adjustment  hesnd  on  pertial  BIA. 
Section  776(c)  of  the  Tariff  Act  requires 
that  we  use  BIA  "y/beoevet  a  party  or 
any  other  person  refuses  or  is  imahte  to 
{voduce  infiumation  requested  in  a 
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timely  manner  and  in  dw  form  lequirad. 
or  otberwrise  significantly  impedes  an 
investigation."  Despite  PSP's  claim  to 
the  coatrary,  we  find  there  are  a 
significant  number  of  sales  on  which  the 
finn  did  not  provide  the  transaction- 
specific  movement  adjustments.  Our 
examination  of  freight  records  at 
verification  revealed  that  PSP  could 
have  provided  transaction-specific 
amoimts  instead  of  averages.  Since  we 
are  not  satisfied  that  PSP  reported  the 
adjustments  to  the  best  of  its  ability,  our 
application  of  partial  BIA  is  warranted. 
In  Antifriction  Bearings  (Other  Than 
Tapered  Holier  Bearingf)  and  Part» 
Thereof  From  France,  et  al.;  Final 
Results  of  antidumping  Duty 
Administrative  Reviews.  Partial 
Termination  of  Administrative  Reviews, 
and  Aevocdtron  in  Part  of  Antidumping 
Duty  Orders,  60  FR  10900. 10907 
(February  28, 1995),  we  applied  partial 
BIA  in  similar  situations. 

Thus,  for  the  direct  purchase  price 
sales  where  PSP  did  not  report 
transaction-specific  movement 
adjustmonts,  as  partial  BIA  we  applied 
the  highest  amount  for  any  purchase 
price  sale  on  which  PSP  repented 
transaction-specific  values  for  foreign 
inland  freight,  foreign  brokerage,  and 
wharfage.  We  note  that,  even  in  a  partial 
BIA  situation,  BIA  is  intended  to  be 
adverse.  This  induces  respondents  to 
provide  timely,  complete,  and  accurate 
Infonnation.  In  this  situation,  we  are 
wMlHng  an  adverse  inference  that  the 
unreported  adjustments  would  have 
been  higher  than  the  weighted-average 
movement  adjustments  I%P  provided. 

Ckimment  2:  Citing  PSP's  ittles 
verification  report,  petitioners  contend 
that  PSP  misallocatad  adjustments  for 
U.S.  dutiaa,  U.S.  brokenge,  and  U.S. 
handling  charges  since  it  i.acurred  the 
charges  bised  on  product  value  but 
allocated  the  charges  on  a  theoretical- 
weight  basis.  Petitioners  assert  that 
PSPs  methodology  results  in  distortions 
where  an  entry  coven  merchandise  of 
varying  values,  i.e.,  allocation  by  wei^t 
disregards  the  fact  that  some  products 
are  more  expensive  than  others  and. 
^erefiore,  a  weight-based  allocation  may 
aasign  lower  charges  than  required.  To 
oocract  this  problon,  the  petitioners 
laqiMat  that  the  Department  multiply 
the  entered  value  of  the  merchandiise  by 
the  duty  rate  to  determine  U.S.  duties 
and  by  the  ad  valorem  charges  for 
farokaiage  and  handling  to  determine 
U.S.  far^Ean«e  and  U.S.  handlii^. 

PSP  contends  that  petitioners 
mistindentand  the  methodology  it  used 
to  RalnilatB  U.S.  duties.  U.S.  brokerage, 
and  U.S.  handling  and  request  that  the 
Department  dismiss  the  arguments.  PSP 
eoq>lains  that,  for  situations  where  an 


mtry  covered  more  than  one  type  of 
merchandise,  it  employed  a  two-step 
allocation  process  to  derive  the  repmted 
per-metric-ton  movenumt  expenses.  PSP 
explains  that  in  the  first  step  it  allocated 
the  total  charge  for  an  entry  (which  is 
based  on  an  ad  valorem  duty  rate  and 
total  value  of  all  products  on  the  entry) 
to  individual  products  based  on  the 
cost-and-fieight  value  of  each  individual 
product  divided  by  the  total  value  of  all 
products  on  the  entry.  In  the  second 
step.  PSP  states,  it  calculated  the 
reported  per-methc-ton  expense  Iqr 
dividing  the  value  from  the  first  step  by 
the  total  weight  of  the  individual 
product  PSP  asserts  that  petitioners 
ftxnued  on  the  second  step  of  the 
calculation  mistakenly  in  reaching  their 
assimiption  that  the  allocation 
methodology  is  based  solely  on  weight 
and  would  result  in  distortions  where 
the  entry  consists  of  merchandise  that 
varies  in  value. 

Department's  Position:  We  agree  with 
PSP.  The  description  of  the  allocation 
methodology  that  the  petitioners  cite 
from  our  verification  report  only  applies 
to  situations  where  the  entry  coverod  a 
single  t]rpe  of  merchandise.  For  entries 
covering  more  than  one  tfpe  of 
merchandise  PSP  employeid  a  two-step 
allocation  process.  The  first  step  in  the 
allocation  process  assigns  expenses  to 
individual  products  based  on  value  and. 
by  that,  avoids  the  distortions  which 
petitioners  eU^e. 

Comment  3:  PSP  contends  that  the 
Department  neglected  to  add  duty 
drawback  to  its  ESP  sales. 

Petitioners  note  that  PSP  paid  the 
duties  on  an  actual-weight  basis  and 
received  drawback  on  a  theoretical- 
weight  basis.  Qting  to  the  arguments  on 
this  issue  elsewhere,  petitioners 
contend  that  if  the  Department  grants 
PSP  a  drawback  adjustment  it  must 
reduce  the  claimed  adjustment  by  the 
amount  of  the  conversion  Cactor. 

Department  Position:  We  agree  with 
PSP  that  we  neglected  to  add  duty 
drawback  to  its  ESP  sales.  However,  we 
also  agree  with  petitioners  that  the 
claimed  duty-drawback  adjustment 
must  be  reduced  by  the  amoimt  of  the 
conversiOB  factor  before  adding  the 
adjustment  to  USP  {see  our  response  to 
Comment  5  in  the  "General  Issues" 
section  of  this  notice  for  a  complete 
summary  of  the  interested  parties' 
arguments  and  the  Department's 
position  on  adjxisting  duty  drawback). 
Accordingly,  we  added  the  daty 
drawback  to  USP  up  to  the  amount  of 
the  actual  duty  paid. 

Comment  4:  ntitianoca  aaaert  that 
PSP  did  not  follow  the  madiodology  the 
Department  required  far  calculating 
Cactoars  to  use  to  derive  the  per-unit 


general  and  administrative  (GftA) 
expenses  and  interest  expenses  reported 
in  the  COP  and  CV  datasets.  Petitioners 
argue  that,  because  PSP  failed  to  report 
its  data  in  the  manner  the  Department 
requested,  the  Department  should  use 
the  ten-percent  statutory  mininnun  for 
SG&A  as  BIA.  Petitioners  contend  that, 
if  the  Department  does  not  base  PSP's 
SGftA  on  BIA,  it  must  recalculate  the 
G&A  expense  and  interest  expense 
fiacton  using  the  methodology  the 
Department  identified  in  its  November 
8, 1996,  supplemental  questionnaire 
and  based  on  a  cost-of-goods-sold 
denominator  that  is  exclusive  of  packing 
expenses  and  all  non-operating 
incomes. 

PSP  contends  that  it  calculated  the 
factors  for  G&A  expenses  and  interest 
expenses  properly  and  requests  that  the 
Department  use  the  values  it  reported 
for  the  final  results.  PSP  claims  that  the 
Department's  factor-calculation 
mcrthodology  double-counts  GftA 
expenses  associated  with  resales  by  its 
afR  Hates  because  it  increases  the  total 
expense  in  the  numerator  to  include  the 
additional  expenses  associated  with 
resales  by  PSP's  affiliates  but  does  not 
correspondingly  increase  the  cost  of 
sales  in  the  denominator.  PSP  also 
asserts  that  the  methodology  it  utilized 
is  acceptable  since  it  is  consistent  with 
methodology  the  E)epartment  accepted 
for  POSCO  in  the  LTFV  investigations 
involving  steel  products  from  Korea. 
PSP  also  claims  that  the  GftA  expense 
factor  is  approximately  the  same 
regardless  of  the  methodology 
employed. 

Petitioners  argue  that  PSP  is  incorrect 
about  the  Department's  factor- 
calc\Uation  methodology  double- 
counting  GftA  expenses  associated  with 
resales  by  its  affiliates.  Petitioners  assert 
that  the  cost  of  sales  in  the  denominator 
of  the  factor  calculation  does  not  need 
to  include  the  cost  of  sales  connected 
with  the  affiliates'  resales  of  PSP's 
merchandise  because  PSP  bora  the  cost 
of  the  sales,  not  the  affiliates.  Petitioners 
also  contend  that  the  methodology  the 
Department  applied  to  POSCO  shoiild 
be  ignored  and  request  that  Department 
decide  the  methodology  to  apply  based 
on  the  focts  of  the  current  review. 
Finally,  petitioners  assert  that,  if  the 
GftA  expense  factors  truly  are  similar 
regardless  of  the  methodology 
emplo3red,  then  PSP  should  h*ve  no 
objection  to  using  the  Department's 
methodology. 

Department's  Position:  We  agree  with 
petitioners  in  part.  As  petitioners  assert, 
the  cost  of  sales  in  the  denominator  of 
the  expense-factor  calculations  does  not 
need  to  include  the  cost  of  sales 
connected  with  the  affiliates'  resales  of 
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PSP  merchandise.  This  is  because  PSP 
brae  the  cost  of  the  sales,  not  the 
affiliates.  Our  factor-calculation 
methodology  therefore  does  not  result  in 
douUe-countjng  but.  rather,  results  in  a 
vatm  leesonable  estimate  of  PSP's  per- 
unit  GftA  expenses  and  interast 
expenses  for  use  in  calculating  OOP 
than  PSFs  methodology.  Thus,  for  the 
final  leaults.  we  have  recalculated  the 
GftA  Bxpeoae  and  interest  expense 
factors  using  the  methodology  we 
required  in  our  November  8, 1996, 
supplemental  questionnaire.  We  also 
adjusted  the  numerator  in  the  factor 
calculation  to  account  for  the  fact  that 
the  oost-of-good»-sold  denominator 
includes  packing  expenses.  See  our 
response  to  Comment  6  in  the  "General 
Issues"  section  of  this  notice  for  a  more 
detailed  explanation  of  this  adjustment 
Contrary  to  petitioners'  suggestion,  we 
did  not  need  to  adjust  the  factor 
calculations  for  lum-operating  income 
since  we  verified  that  PSP  properly 
excluded  all  such  income.  After  malrfng 
these  adjustments,  PSP's  reported  SGftA 
expenses  are  above  the  ten-percent 
statutory  minimimi  and,  therefore,  we 
used  the  actual  SGftA  expenses  for 
calculating  CV. 

Dongbu 

Comment  1:  Petitioners  contend  that 
the  Department's  failure  to  verify 
Dongbu's  cost  response  violates  the 
statute.  Citing  section  776(b)  of  the 
Tariff  Act  petitioners  claim  that  the 
statute  requires  the  Department  to  verify 
Dongbu's  cost  response  since  it  "relied 
upon"  this  information  in  calculating 
the  margin.  Petitionen  claim  that,  since 
significant  conections  were  either 
presented  to.  or  found  by,  the 
Department  at  the  cost  vmifications  of 
otlur  respondents  and  at  the  sales 
verification  of  Dongbu,  it  is  likely  the 
same  would  have  occurred  if  the 
Department  verified  Don^ni's  cost 
submission.  FinaUy.  the  petitioners  cite 
their  January  17. 1997,  comments  on 
Don^xi's  COP  md  CV  submission  in 
suf^xnt  that  "good  cause"  existed  for  a 
verification. 

Don^u  asaerts  that  in  accordance 
with  section  776(b)(3)  of  the  Tariff  Act 
the  D^Mitment  was  unda  no  legal 
obligation  to  verify  any  pert  of  its 
submission.  Qting  Timken  Co.  v.  United 
States.  852  F.  Supp.  1122, 1130  (OT 
1994),  Dongbu  ctHitaads  that  the  courts 
have  interpreted  the  statutory  proviaioa 
aa  not  requiring  verification  of  a 
respondent  during  the  fint 
administrative  review  even  if  the  ' 
respondent  at  issue  was  not  sul^ect  to 
the  original  investigation.  Dongbu  notes 
that  in  this  review  the  Department 
verified  it*  sales  data  and  contends  that 


the  results  of  that  verification  are  a 
sufficient  basis  for  concluding  that  its 
entire  response  is  accurate  azid 
conwlete.  Dong^  also  contoids  that  the 
result  of  its  sales  verification  or  coat 
verification  of  other  respondents  is 
irrelevant  to  a  determination  of  whether 
its  cost  data  are  CKXurate. 

Department's  Position:  We  agree  witib 
Don^m.  For  an  administrative  review, 
section  776(bK3)(B)  of  the  Tariff  Act 
states  that  we  will  verify  all  information 
upon  which  we  rely  if  "good  cause" 
exists  or  we  conducted  no  verificaticm 
during  the  two  immediately  preceding 
reviews.  Since  this  is  the  first 
administrative  review,  the  latter 
requirement  was  not  a  consideration  in 
deciding  whether  to  verify  Dongbu's 
cost  date.  We  did  however  take  into 
consideration  vi^ether  "good  cause" 
exists  for  the  verification  of  this 
information.  We  took  all  of  the 
petitioners'  comments  into 
coiuideration  and.  whoe  we  decided  it 
was  necessary,  we  requested  or  made 
corrections.  Given  the  analysis  we 
performed  and  our  time,  resources,  and 
other  constraints,  we  decided  not  to 
verify  Dongbu's  cost  data.  Furthermore, 
contrary  to  petitioners'  assertion,  we 
found  no  discrepancies  at  Don^m's 
sales  verification  or  the  cost 
verifications  of  other  respondents  that 
suggest  Dongbu's  cost  d^  is  unreliable. 
Since  we  are  satisfied  with  Don^u's 
cost  data,  we  find  no  "good  cause"  to 
require  a  cost  vmfication  and  relied 
upon  Doni^'s  information  for  these 
final  results. 

Commait  2:  Petitioners  assert  that  the 
Department  should  recalculate  the  home 
nuffket  interest  rale  Dongbu  used  to 
impute  credit  expenaas  for  its  home 
nuvket  sales  in  order  to  account  for 
short-term  usance  loans  that  relate  to 
production.  Petitionen  argue  that  it  is 
the  Department's  policy  to  treet  all 
shcHt-term  loans  as  fungible  for  the 
calculatiiHi  of  a  wei^ted-average  short- 
term  interest  rate.  Without  evidence  that 
the  loans  were  not  used  to  finance  sales, 
petitionen  ctmtend  that  the  Department 
must  use  the  usance  loans  to  recalculate 
Don^Mi's  home  market  short-term 
interest  rate.  However,  petitionen  assert 
that  such  a  recalculation  is  not  possible 
because  Dongbu  did  not  provide 
accurate  information  on  the  usance 
loans.  Therefore,  in  recalculating  the 
home  market  ahc»t-term  interest  rate  fen' 
the  final  results,  petitionen  suggest  that 
as  BIA  the  Department  weight-average 
the  lowest  reported  usance-loan  interest 
rate  with  the  home  market  weighted- 
average  short-term  interest  rate  used  for 
the  preliminary  results  besed  on  the 
ratio  of  Don^xi's  usance  loans  to  its 
total  shoit-tarm  botrowings. 


Dongbu  contends  that  the  Department 
should  not  make  the  change  petitiraian 
request.  Don^ni  asserts  that  the 
Department  verified  its  weighted- 
average  short-term  intenst  rate  fuUy  in 
this  review.  In  addition.  Dongbu  asserts 
that  the  Department  has  accepted  its 
methodology  in  the  administrative 
reviews  of  the  antidumping  dufy  oiden 
on  cold-rolled  and  corrosion-resistant 
steel  from  Korea.  Dongbu  argues  that  the 
Department  should  not  account  for  the 
usance  Iomis  in  the  calculation  of  it* 
hmne  market  weighted-average  shoit- 
taim  interest  rate  becaiise  diey  relMe 
specifically  to  the  financing  of  raw- 
material  purchases.  Dongbu  also  arguea 
that  the  petitionen'  suggestion  for 
adjusting  the  intereat  rate  for  usance 
loans  bued  on  BIA  is  unwarranted. 
Dongbu  asserts,  however,  that  if  the 
Department  applies  this  methodology, 
the  Department  should  not  use 
petitionen'  data  for  weight-averaging 
the  lowest  reported  usance  loan  with 
the  borrowing  rate  used  to  impute  credit 
expenses  for  the  preliminary  rssnh*. 
Dongbu  contends  that  petitionen 
mistakenly  weight-averaged  the  two 
rates  using  the  ratio  of  tin  U.S. 
affiliate's,  Dongbu  Corporation's,  usance 
loans  to  its  total  short-tnm  borrowings 
instead  of  the  ratio  applicable  to  Don^m 
Steel  Co.,  Ltd.  Dong^  therefore 
requests  that  if  the  Depertment  wei^- 
aver^es  the  two  rates  to  account  for 
usance  loans  it  must  use  Dongbu  Steel 
Co.,  Ltd."s  borrowing  experience  as  the 
basis  of  this  calculation. 

Department's  Position:  Dongbu 
calculated  the  home  market  weighted- 
average  short-term  interest  rate  to 
measure  its  cost  of  extending  credit  on 
home  market  sales  when  it  sold 
merchandise  on  account  In  c^tr^Uating 
this  rate,  we  agree  writh  petititmen  that 
Dongbu  should  have  included  its  short- 
term  usance  loans.  As  petitionen  assart, 
it  is  the  Department's  practice  to  treat 
short-term  loans,  or  the  cost  of  working 
capital,  as  fungible.  See,  e.g., 
Ferroeilicon  From  Brazil;  Notice  of  Final 
Results  of  Antidumping  Duty 
Adaurutipative  Review.  62  FR  43504, 
43512  (August  14, 1997)  (Department's 
practice  recognizes  the  fungible  nature 
of  invested  capital  resources),  and  Gray 
Portland  Cemera  and  Clinker  From 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
17148, 17160  (April  9, 1997)  (the 
Department  indiscriminately  included 
all  intereat  expenses  incurred  in 
acquiring  debt  io  the  calculation  of 
production  coats).  While  Dongbu 
obtained  the  usance  loans  to  finance  the 
purchase  of  raw  materials  used  in 
production,  these  borrowings  may  have 
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ralleved  Dongbu  of  the  need  to  bonow 
money  to  cover  other  operating  costs. 
Therefore,  we  are  concerned  vvith  all  of 
Dongbu 's  home  maricet  loans  that  relate 
to  short-term  working  capital.  Thus,  to 
measure  Oongbu's  cost  of  extending 
credit  accurately,  we  most  base  the 
calculation  on  Dongbu's  overaU  short- 
tenn  borrowing  expoience,  which 
includes  usance  loans. 

For  the  final  results,  we  recalculated 
Oongbu's  home  market  wreigfated- 
average  short-term  interest  rate  to 
account  for  usance  loans  by  applying  an 
adjustment  methodology  similar  to  the 
one  petitionera  suggest  However,  due  to 
the  reascHis  explained  by  Dongbu  above, 
we  did  not  use  the  same  data  as 
petitioners  for  performing  this 
calculation.  Instead,  we  took  the  simple 
average  of  the  interest  rates  Dongbu 
reported  for  usance  loans  and  w^ght- 
averaged  this  rate  with  the  reported  rate 
based  on  the  ratio  of  Dongjbu  Steel  Co., 
Ltd.'s  usance  loans  to  its  total  short-term 
bonowings.  Se^  Dongbu's  Final  Results 
Analysis  Memcuendum  dated  October  2, 
1997,  for  a  detailed  illustration  of  this 
calculation.  We  used  the  new  rate  to 
recalculate  imputed  credit  expenses  for 
home  market  sales  for  these  &nal 
lesulti. 

Comment  3:  Dongbu  contends  that  the 
Department  made  a  clerical  error  that 
resulted  in  the  comparison  of  home 
market  prices  ^xprmsed  on  an  actual- 
weight  basis  to  USPS  expressed  on  a 
theoretical-weight  basis.  Dongbu 
requests  that  for  the  final  resuJts  the 
Department  use  home  market  prices 
expressed  on  a  theoretical-vrei^t  basis. 

Petitioners  request  that  the 
Department  base  Dongbu's  price 
comparisons  on  the  weight  basis  on 
which  it  made  sales  in  each  mariwt 
Petitioners  assert  that  the  home  market 
theoretical-weight-based  prices  Dongbu 
reported  are  inaccurate  because  the 
conversion  factors  used  to  derive  these 
prices  from  actual-weight-besed  prices 
are  inaccurate  and  unverified.  {See 
Gjounent  2  of  the  "General  Issues" 
section  far  further  details  on  petitioners' 
argument) 

DBpartownt  Position:  We  agree  with 
Dongbu.  For  the  final  results,  we 
corrected  the  clerical  error  noted  by 
Don^Hi  so  that  the  home  market  prices 
in  our  price  comparisons  are  expressed 
on  a  theoretical-weight  basis. 

P.egBnling  petitionos'  allegation  of 
inaccuracies  in  the  conversion  foctor 
used  to  derive  home  nuu'ket  prices,  we 
Bni  that  this  assertion  is  misplaced. 
Dongbu  did  not  use  conversion  factors 
to  dnive  the  theoietical-weight-based 
prices  it  nfMrted.  To  calculate  the 
prices  oo  a  theoretical-weight  basis 
Don^m  divided  the  total  sales  vahie  of 


a  transaction  (the  home  maricet  sales 
occurred  on  an  actual-weight  basis)  by 
the  theoretical  weight  of  the  transaction. 
See  Dongbu's  December  13, 1996, 
supplemental  questionnaire  response  at 
page  18.  Thus,  petitioners'  assertion  is 
incorrect 

Union 

Comment  1 :  The  petitioners  argue  that 
the  Department  should  apply  advene 
BIA  to  Union  becauae  the  Department 
could  not  verify  the  accuracy  of  Union's 
CXDP  and  CV  data,  there  is  insufficient 
informaticm  on  the  record  to  correct 
these  costs,  and  Union  Eedled  to 
cooperate  to  the  best  of  its  ability. 
Specifically,  petitionos  cite  to  the 
Department's  finding  at  verification  that 
Union's  finished-goods  inventory, 
which  Union  used  to  allocate  certain 
suh-materials  costs  and  bbrication 
coats,  was  a  mixture  of  theoretical-  and 
actual-weight-based  values.  This 
finding,  petitioners  allege,  is  contrary  to 
Union's  narrative  response,  citing  Union 
Steel  Manufacturing  Co.,  Ltd.'s  Jime  2, 
1997.  COP  verification  iep<»t  at  page  2. 
Moreover,  the  petitioners  allege  that 
Union  refused  to  provide  a  breakout  of 
the  finished-goods  inventory  that  would 
allow  the  Department  to  evaluate  the 
extent  of  the  inaccuracy. 

For  the  preliminary  results,  the 
petitioners  state,  the  Department 
attempted  to  correct  this  inaccuracy  by 
converting  the  coil-input  costs,  but  not 
the  sub-materials  costs  or  the  fabrication 
costs,  to  a  theoretical-weight  basis. 
Petitioners  allege  that  this  approach  is 
inadequate  because  all  costs,  which 
petitioners  contend  should  include  coil 
costs,  are  allocated  based  on  the  weights 
recorded  in  the  finished-goods 
inventory.  Therefore,  petitioners  anue, 
at  a  minimum  the  Department  should 
treat  coil  costs  the  same  as  the 
fatvication  and  sub-materials  costs. 
However,  the  petitioners  also  argue  that 
merely  disallowing  the  conversion  of 
coll  costs  to  a  theoretical-weight  basis  is 
not  enough  because  the  mixed-weight 
system  wiil  skew  the  difiisraace-in- 
merchandlse  (dlfino')  calculations. 

Petitioners  argue  that,  for  matches  of 
"similar"  rather  than  "identical" 
merchandise,  the  Department  will 
calculate  the  difmer  on  a  difiierent  basis 
than  the  U.S.  sale  if  it  uses  the  mixed- 
weight  system.  Because  Union  refused 
to  provide  a  report  segregating  the 
export  and  domestic  sales  quantitias. 
petitioners  allege  that  the  Department 
cannot  determine  bow  much  the  difiner 
adjustment  will  be  skewed.  For  this 
reason,  petitioners  contend  that  the 
Department  cannot  poform  a  difiner 
test  nor  is  there  sufficient  data  on  the 
record  to  correct  the  amaunts. 


In  conclusion,  the  petitioners  state 
that  the  Department  could  not  verify  the 
accuracy  of  Union's  cost  data  and  Union 
refused  to  coopwato  with  the 
Department's  request  to  investigate  this 
error.  Union,  petitioners  argue,  should 
not  be  allowed  to  manipulate  ita  margin 
by  selectively  providing  information, 
citing,  e.g.,  Olympic  Adhesives  Inc.  v. 
United  States,  899  F.  2d  1565,  and 
iUione  Poulenc,  Inc.  v.  United  States, 
710  F.  Supp  341,  346  (CIT  1989),  affd 
899  F.  2d  1185  (CAFC  1990).  For  the 
foregoing  reasons,  petitioners  conclude, 
the  Department  should  base  the  final 
results  on  total  and  adverse  BIA 
pursuant  to  sections  776(b)  and  (c)  of 
the  Tariff  Act 

Union  argues  that  the  petitioners  fail 
to  cite  any  ftictiial  evidence  that  the 
coat-data  error  extended  beyond  the 
typea  of  costa  that  the  Department 
corrected  at  the  preliminary  resulta. 
Union  argues  that  it  was  fiilly 
cooperative  with  the  verification 
process,  it  conceded  ita  error,  and  the 
Department  correctly  applied  BIA  to  an 
appropriate  part  of  ita  response.  Union 
asserta  that  it  is  a  vvell-established 
Departmental  practice  to  apply  a  partial 
BIA  only  to  that  part  of  a  response  that 
is  deemed  deficient,  citing  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producers 
of  Gray  Portland  Cement  V.  United 
States.  865  F.  Supp.  857  (OT  1994). 
Moreover,  Union  contends  that  the 
Department  does  not  consider  the  level 
of  cooperation  when  applying  partial 
BIA,  citing  National  Steel  Corporation 
V.  United  States,  870  F.  Supp.  1130, 
1135  (OT  1994).  Thus,  Union 
concludes,  there  is  no  factual  or  legal 
basis  for  the  Department  to  msoit  to 
total  BIA. 

Department's  Position:  We  agree 'with 
petitioners  in  part.  We  have  reexamined 
the  record  and  conclude  that  we  should 
recalculate  the  difiner  adfustment  in  the 
same  manner  as  Union's  other  costa  for 
theae  final  results.  See  Union's  Final 
Analysis  Memorandiun,  dated  October 
2, 1997.  However,  we  disagree  that  any 
additional  effort  to  correct  Union's  data 
is  necessary. 

We  disa^ee  with  the  petitioners' 
conclusion  that  Union's  response  is 
unusable.  We  verified  Union's  home 
market  and  U.S.  sales  and  found 
Union's  reporting  to  be  largely  correct 
In  addition,  we  verified  that  Union's 
cost  data  was  essentially  correct  with 
respect  to  hot-coil  costa  and  to  most 
other  elementa  included  in  its  COP.  We 
determined  that  any  errors  we  noted  in 
the  verification  reporto  were  limited, 
correctable,  and  did  not  apply  to  hot- 
coil  costa. 

We  agree  with  the  petitioners  that 
information  does  not  eodat  <m  the  reond- 
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to  enable  us  to  correct  Union's  response. 
We  also  agree  with  the  petitionera  that 
Union  was  uiicooperative  regarding  our 
request  that  Union  provide  a  detailed 
breakout  of  ita  finished  goods  inventory. 
In  correcting  Union's  si^materials  and 
fobrication  costa,  we  used  an  adverse 
inference.  Although  Union  could  have 
provided  date  that  would  have  enabled 
us  to  calculate  a  more  accurate  COP.  the 
data  would  have  lowered  Union's 
weighted-average  margin  because  any 
converaion  to  a  theoretical-weight  basis 
would  result  in  a  lower  per-unit  cost 
Thus,  by  not  converting  these  costa  to  a 
theoretical-weight  basis,  we  applied  an 
adverse  inference,  obviated  the  need  for 
more  accurate  data,  and  responded 
appropriately  to  Union's  limited  failure 
to  report  accurate  date. 

Comment  2:  The  petitionera  allege 
that  fat  proprietary  reasons,  the 
Department  should  consider  Union  and 
KISCO  to  be  related  firms  and  assign 
these  firms  a  single  weighted-average 
margin  to  prevent  the  possibility  of 
manipulaticHi  of  pricing  and  production 
decisions.  Petitionera  argue  that,  in 
determining  whether  to  collapse  related 
parties,  the  E>epartment  considera  the 
following  factora:  (1)  The  level  of 
common  ownership;  (2)  die  existence  of 
interlocking  boards  of  directon;  (3)  the 
existence  of  similar  production  facilities 
that  would  not  require  significant 
retooling;  and  (4)  closely  intertwined 
operations,  citing  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from  Korea, 
60  FR  65284  (December  19, 1995). 
Petitionera  allege  that  these  conditions 
have  been  met 

Union  and  KISCO  argue  that  the 
Department  should  reject  petitionws' 
allegation  as  im timely  and 
imsubstantial.  Both  firms  note  that  the 
record  facta  have  been  available  to 
petitionera  as  eariy  as  April  1994  and 
that  the  petitionera  have  had  ample 
opportunity  to  raise  this  issue  before  the 
Department  in  a  more  timely  manner. 
By  raising  this  issue  at  the  last  passible 
nwment.  respondenta  assert  that 
petitionera  did  not  allow  the 
Department  sufficient  time  to  focus  on 
this  issue  and  to  take  steps  that  would 
allow  the  Department  to  calculate  a 
meaningful  single  weighted-average 
margin.  For  example.  Union  and  KISCO 
note  that,  because  the  Department 
conducted  a  sales-below-cost 
investigation  with  respect  to  Union  but 
not  with  respect  to  KISCO,  the  record 
does  not  contain  KISCO's  production- 
quantify  date.  Thus,  both  firms  argue 
that  the  Department  will  be  unable  to 
weight-average  difmer  data.  Union  and 
KISCO  also  argue  that  the  control 
numbera  for  each  company  are  different, 
ther^jy  forcing  the  Department  to  n»alc«» 


various  assiunptions  and  hinder  ita 
abilify  to  make  correct  product  matohes. 
Union  contends  that  these  problems 
will  lead  to  distortive  resulta  and  that 
the  Department  shotild  reject 
petitionera'  argumenta  on  this  ground 
alone. 

Notwithstanding  these  logistical 
problmns.  Union  argues  that  the  facta  on 
the  record  do  not  support  a  finding  that 
Union  and  KISCO  shotild  be  considered 
one  entlfy.  Union  notes  that  the 
Department  did  conduct  an  inqtury  into 
the  relationship  between  Union  and 
KISCO  through  a  supplemental 
questionnaire  and  verification  and  that 
me  Department  did  consider  factora  that 
it  would  have  analyzed  in  a  collapsing 
decision.  However,  Union  observes,  the 
Department  did  not  collapse  Union  and 
KISCO  in  the  preliminary  resulta.  Union 
asserta  that  it  and  KISCO  do  not  have  an 
interlocking  board  of  directora. 
Moreover,  Union  contends  the  board 
membera  common  to  KISCO  and  Union 
through  a  third  parfy  are  "non- 
standing"  membws  and,  th\is,  do  not 
participate  in  the  day-to-day  operation 
and  management  of  the  companies. 
Union  also  argues  that  there  is  no  record 
evidence  that  the  two  firms  are  closely 
intertwined.  Union  argues  that,  in  the 
past,  the  Department  has  stated  that  t)ii« 
condition  is  the  most  important 
decision  in  ita  collapsing  analysis,  citing 
the  January  18, 1994,  memorandum 
from  Joseph  A.  Spetrini  to  Susan  G. 
Esserman  on  the  record  for  the 
antidumping  dufy  order  on  certain 
corrosion-resistant  carlx>n  steel  flat 
producte  fiom  Korea.  Union  indicates 
that  petitionera'  only  evidence  for  such 
a  conclusion  is  that  Union  sold  a  small 
amount  of  subject  merchandise  to 
KISCO  and  both  companies  exported 
subject  merchandise  through  two 
affiliated  parties.  In  contrast  Union 
claims  that  it  and  KISCO  are 
competiton  in  both  the  domestic  and 
U.S.  mariceta  and  operate  as  separate 
and  distinct  entities.  For  the  foregoing 
reasons.  Union  requesta  that  the 
Department  reject  the  petitionera' 
allmations  as  imtimely  and  meritless. 

lOiSCO  argues  that  the  petitionera' 
aigumenta  are  misguided  and  should  be 
rejected.  KISCO  argues  that  at  least  two 
of  the  Department's  four  collapsing 
criteria  it  uses  in  collapsing  dectaions 
have  not  been  met  by  the  companies. 
Firat  KISCO  asserta  that  there  is  no 
evidence  that  the  two  companies  share 
sales  information,  make  joint 
production  or  pricing  decisions,  or 
share  facilities  or  employees.  Second. 
KISCO  asserta  that  there  is  no 
interioddng  management 

KISCO  abo  asserta  that  by 
strategically  withholding  this  collapsing 


argument  until  after  the  record  was 
closed,  KISCO  was  deprived  of  the 
opportunify  to  address  these  allegations 
in  detail  during  verification  or  to 
otherwise  develop  a  factual  record  that 
would  serve  to  prove  to  the  Department 
that  it  acta  as  an  entirely  independent 
entlfy. 

Finally,  KISCO  notes  that,  because  the 
Department  did  not  collapse  the 
companies  at  the  preliminary  resulta, 
KISCO  will  be  denied  an  opportunify  to 
conmimit  on  the  Departmrait's 
methodology  used  in  calculating  a 
consolidated  dumping  margin.  For  the 
reasons  listed  above,  KISCO  requesta 
that  the  Department  deny  the 
petitionera'  request  to  collapse. 

Departments  Position:  We  agree  with 
petitionera.  We  have  examined  the 
relationship  between  Union  and  KISCO ' 
and  have  determined  that  there  is  a 
significant  potential  for  price  and  cost 
manipulation.  For  these  final  resulta,  we 
have  calculated  a  weighted-average 
margin  for  this  collapsed  entify  based 
on  the  costa  and  sales  of  Union  and 
KISCO. 

As  we  have  noted  before,  "(i)t  is  the 
Department's  long-standing  practice  to 
calculate  a  separate  dumping  margin  for 
each  manufacturer  or  exporter 
investigated."  Final  Determinatioru  of 
Sales  at  Less  than  Fair  Value;  Calain 
Hot-Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  FbA 
Products,  and  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
From  Japan,  58  FR  37154,  37159  Only 
9, 1993)  [LTFV  Japanese  Steel  Fintali. 
Because  we  calculate  margins  on  a 
company-by-company  besta,  we  must 
ensure  that  we  review  the  entire 
producer  or  reseller,  not  merely  a  part 
of  it  We  review  the  entire  entify  due  to 
our  concerns  regarding  price  and  cost 
manipulation.  Because  of  this  concern, 
we  examine  the  question  of  whether 
companies  "constitute  separate 
manufacturere  or  exporter  for  purposes 
of  the  dumping  law."  Final 
DetenniiKition  of  Sales  at  Less  than  Fair 
Value:  Certain  Granite  Products  from 
Spain,  53  FR  24335,  24337  Qune  28. 
1988).  Where  there  is  evidence 
indicating  a  significant  potential  for  the 
manipulation  of  price  and  production. 
we  will  "collapse"  related  companies; 
that  is,  we  will  treet  the  companies  as 
one  entify  for  purposes  of  calculating 
the  dumping  margin.  See  Nihon  Cement 
Co.,  Ltd.  V.  United  States,  Slip  Op.  93- 
80  (OT  May  25, 1993). 

To  determine  whether  to  collapse 
companies,  we  make  three  inquiries. 
Flrat,  we  examine  whether  the 
companies  in  question  are  related 
within  the  meaning  of  section  771(13)  of 
the  Tariff  Act  See  Notice  o//Ina/ 
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Determination  of  Sates  at  Leu  Than 
Fair  Value  and  Final  Negative  CriticaJ 
Circumstances  Determination; 
Disposable  Pocket  Lighters  Frcxn 
Thailand.  60  FR  14263, 14268  (March 
16,  1995)  (declining  to  collapse  non- 
related  companies).  Second,  we 
examine  whether  the  companies  in 
question  have  production  facilities 
similar  enough  to  enable  the  «hifHng  of 
production  from  one  company  to 
another  without  significant  retooling. 
See  Certain  Corrosion-Resistant  Caihon 
Steel  Fka  Products  and  Catain  Cut-to- 
Length  Carbon  Steel  Plate  From  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review.  60  FR 
42511  to  42512  (August  16. 1995)  [Steel 
from  Canada  1993/94  Preliminary 
Results  of  Review).  Third,  we  examine 
whether  other  evidence  exists  indicating 
a  significant  potential  for  the 
manipulation  of  price  or  production. 
The  types  of  factors  we  examine  to 
detennine  whether  there  is  a  significant 
potential  for  manipulation  include  the 
ibllowing:  (1)  The  level  of  common 
ownership;  (2)  the  existence  of 
intniockkig  officen  or  diiectois  (e.g., 
whethm  managerial  employees  or  board 
members  of  one  company  sit  on  the 
board  of  directors  of  the  other  related 
paitias):  and  (3)  the  existence  of 
intertwined  operations. 

Union  and  KISCX)  are  related  to  each 
other  within  the  meening  of  section 
771(13)  of  the  Tariff  Act.  See 
Memorandum  from  Laurie  Parkhill  to 
Richard  Moreland.  dated  October  1, 
1997  (Collapsing  Memorandum). 
Second,  the  two  companies  have  »imil»r 
production  facilities.  These  companies 
produce  a  similar  range  of  pipe  sixes  in 
a  similar  manner  and.  thus,  tne 
companies  would  not  need  to  «ngagi»  in 
m^or  retooling  to  shift  production. 
Third,  other  proprietary  evidence 
indicates  that  ttwe  is  a  »ignifir»iit 
potential  Cor  price  or  cost  manipulation 
among  these  companies.  In  genecal.  this 
additional  evidence  of  intertwined 
operations  consists  of  proprietary 
information  establishing  the  following: 
(1)  The  level  of  common  ownership:  (2) 
Ae  existenre  of  intniocking  directors; 
(3)  dM  diipmwnt  of  subject  merchandise 
throa^  a  common  exporter  to  the 
United  States;  (4)  a  joint  U.S.  sales 
effort:  (5)  an  intertwined  marketing 
•ftKt:  (6)  intertwined  financial 
epacations:  and  (7)  inter-company 
transactions  of  the  sHbfect  merchandise. 
See  Collapiring  Memorandum. 

Our  detannination  whathsr  to 
collapse  is  based  on  the  totality  of  the 
circumstances.  See  Steel  from  Canada 
1993/94  Preliminary  Results  of  Review 
at  42512.  We  do  not  use  bright-line  tests 
in  making  this  findSng.  Rather,  we 


wreigh  the  evidence  before  us  to  discern 
whether  the  companies  are,  in  fact, 
separate  entities  or  whether  they  are 
sufficiently  intertwined  as  to  properly 
be  treated  as  a  single  enterprise  to 
prevent  evasion  of  the  antidumping 
order  via  price,  cost,  or  production 
manipulation.  Here  we  find  that  such 
potential  for  manipulation  exists  for  the 
companies  in  question.  Therefore,  have 
collapsed  Union  and  IGSCO  and  treated 
them  as  one  entity  for  purposes  of  these 
final  results. 

We  disagree  writh  respondents' 
argument  that  the  petitioners'  collapsing 
argument  is  untimely.  In  fact,  the 
purpose  of  releasing  preliminary  results 
is  to  invite  comment  from  interested 
parties  (see  §  353.38(cK2)  of  our 
regulations).  Petitioners'  argument 
appropriately  concerns  how  we  applied 
the  law  to  the  facts  of  record  for  the 
preliminary  results.  We  also  disagree 
with  respondents  that  they  did  not  have 
the  opportunity  to  establish  a  factual 
record  on  this  matter.  In  January  1997, 
we  issued  a  supplemental  questionnaire 
to  both  Union  and  KISCX3  eliciting  the 
kind  of  factual  information  that  we 
consider  in  our  collapsing  analysis. 
Respondents  were  aware  at  that  time 
that  the  Department  viras  analyzing  the 
affiliations  among  IOSCO,  Union.  DSM, 
and  DKI,  and  had  previously  collapsed 
Union  and  DKI  in  another  proceeding. 
See  Steel  from  Korea  1993/94  Review 
Preliminary  Results  at  65284. 
Respondents  were  also  aware  that  the 
Departmoit  had  "collapsed"  DSM's. 
Union's,  and  DKI's  financial  expenses  in 
Steel  from  Korea  1993/94  Review 
Preliminary  Results  because  it  had 
determined  that  Union,  DSM.  and  DKI 
were  not  independent  companies.  We 
also  reviewed  the  corporate 
relationships  and  related-party 
transactions  at  verification  in  this 
administrative  review.  See  Union's 
varificatioa  report,  dated  March  20. 
1997.  at  pi^as  2-3.  and  KISCO's 
verification  report,  dated  March  18, 
1997,  at  page  1.  Thus,  we  did  not 
deprive  Union  and  KISCO  of  any 
opportunity  to  build  a  factual  record 

supporting  their  riainrm  of 

independuace.  M(»eover,  both  firms 
ksfd  an  opportunity  to  rebut  petitioners' 
■naliuua  after  the  preliminary  results 
of  review. 

Respondents  point  to  die  logistical 
difficulties  in  r-nmKining  their  data.  We 
recognize  thaMnofitfal  prablems  and 
have  consideratl  leapandaniB'  concerns 
in  calc\ilating  a  single  weighted-avoage 
margin  Specifically,  we  are  not 
subjecting  KISCO's  home  market  sales 
to  a  below-cost-of-production 
examination.  Instead,  we  have  excluded 
Unfon's  below-oost  sales  from  Union's 


home  market  database  before  combining 
these  sales  with  KISCO's  home  market 
sales.  In  addition,  we  have  ignored  the 
difierent  control  numbers  each  firm 
used.  Instead,  we  have  created  a  new 
and  unique  set  of  control  numbers  based 
on  our  model-matching  criteria.  In  this 
way,  we  have  avoided  any  logistical 
difficulties  in  combining  the 
respondent's  data.  Therefore,  for 
purposes  of  calculating  margins,  we 
have  collapsed  Union  and  KISCO  and 
will  apply  the  resulting  single  weighted- 
average  margin  to  all  subject 
merchandise  produced  by  these  firms 
and  exported  to  the  United  States. 

Comment  3:  Petitioners  assert  that  the 
Department  should  not  allow  dividend 
income,  rental  income,  and  the  reversal 
allowance  for  investment  securities 
income  as  ofiEsets  to  SGftA  because 
Union  was  not  able  to  tie  these  items  to 
its  operations  at  verification.  Petitioners 
further  contend  that  the  E)epartment 
should  exclude  iiH»me  for  dross  and 
scrap  sales  as  ofEsets  to  SGftA  because 
Union  already  accounted  for  these  items 
in  its  reported  COM. 

Department's  Position:  We  agree  writh 
the  petitioners.  Hovraver,  we  disallowed 
these  offaets  for  the  preliminary  restilti 
and,  therefore,  no  change  is  necessary. 

KISCO 

Coounent  I;  KISCO  argues  that  the 
Department  failed  to  make 
contemporaneous  matches.  KISCO 
requests  that  the  Department  correct  this 
error  by  adjusting  the  product-matching 
concordance  section  of  the  program  so 
that  contemporaneous  months  are 
assigned  the  same  value. 

The  petitioners  agree  that  the 
Department  should  use  a  consistent 
system  for  determining  dates  throughout 
the  margin  programs. 

Department's  Position:  We  agree  with 
both  parties  and  have  altered  our 
program  to  match  contemporaneous 
sales  correctly. 

Coounent  2:  KISCO  argues  that  the 
Department  did  not  read  the  home 
market  parking  costs  from  its  data  tqw 
proporly.  KISCO  requests  that  the 
Department  reload  the  correct  data  or 
adjust  the  programming  to  account  far 
the  incorrect  decimal  placement 

The  petitioners  agree  that  the 
Department  did  not  read  the  home 
market  packing  data  correctly  and 
request  that  the  Department  correct  the 
error.  In  addition,  petitioners  request 
that  the  Department  confirm  that  it 
transferred  the  other  data  fields 
correctly. 

Department's  Position:  We  have 
corrected  this  data  error  for  the  final 
rasults.  We  checked  to  confirm  that 
there  were  no  other  errors  in  the  reading 
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<rf  KISCO's  data  and  found  tiiat  die 
variable  cost  of  manufacturing  and  the 
total  cost  of  manufacturing  reported  in 
KISCO's  U.S.  sales  data  set  were  also 
misread.  Therefore,  we  also  have 
cfurected  these  fields  for  the  final 
results. 

Comment  3:  KISCO  argues  that  the 
Department  failed  to  adjust  USP  for  the 
interest  revenue  it  earned  as  a  res\ilt  of 
the  charges  its  U.S.  subsidiary  made  to 
late-paying  customms.  KISCO  maintains 
that  it  is  tbuB  Department's  long-standing 
practice  to  oQwt  interest  income  earned 
on  sales  of  subject  merchandise  against 
imputed  credit  costs  in  calculating  the 
crodit  expense  adjustment  to  USP. 

Oeportinent's  Position:  We  agree  with 
KISOO  and  have  corrected  our  USP 
calculations  to  account  fat  interest 
xevenue. 

Final  Results  of  Keview 

We  determine  that  the  following 
percentage  weighted-average  margins 
exist  for  the  period  April  28, 1992, 
through  Ck:tober  31, 1993: 


Mergin 

Cocnpany 

(per- 

cent) 

Doni^  Steel  Go..  Ud 

1.71 

Korea  Iron  &  Steal  Co..  LMAMon 

Steel  Co..  Ud  ..._     ..„   ..    ..   ™ 

1.53 

Koree  Steel  Pipe  Ca.  Ud  . 

3.15 

Puswn  Steel  P^e  Co..  Ud  . 

6.00 

The  Depertment  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  the  inability  to  link 
sales  with  specific  entries  prevmits 
mtry-by-entry  assessments,  we  will 
calculate  wherever  possible  an  exporter/ 
in^porter-specific  assessment  value. 

With  respect  to  assessment  for  ESP. 
purchase  price,  and  IPP  transactions,  far 
the  reasoiu  explained  in  the  "G«ieral 
Issues"  section  of  this  notice,  we 
calculated  a  per-unit  dollar  amount  of 
dumping  duty  by  dividing  the  total 
dumping  duties  due  frir  each  importer/ 
customer  by  the  correspondirtg  number 
of  units  used  to  detennine  die  duties 
due.  We  will  direct  Customs  to  assess 
the  resulting  per-ton  dollar  amount 
against  each  ton  of  merchandise  on  each 
of  the  importers'/customers'  sulqect 
entries  during  the  review  period. 

Furthermore,  the  following  deposit 
requirements  will  be  eSsctive  upon 
publication  of  these  final  results  of 
review  fat  all  shipments  of  subject 
mochandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication,  as  provided 
by  section  75l(aXl)  of  the  Tariff  Act  (1) 
llie  cash  deposit  rates  for  the  ie»iewed 
companies  will  be  the  rates  outlined     ' 


above;  (2)  for  previously  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  publidied  for  the 
most  recent  period;  (3)  if  the  expastet  is 
not  a  firm  covered  in  this  review  or  the 
origiiud  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  fbr  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  expcHters  will  oontinoe  to  be  4.80 
percent,  the  "AU  Others"  rate  made 
effective  by  the  amended  final 
detnmination  of  the  LTFV  investigation 
published  on  November  3, 1995.  See 
Circular  Welded  Non-Alloy  Steel  Pipe 
from  Korea;  Notice  of  Final  Couit 
Decision  and  Amended  Final 
Determination.  60  FR  55833  (November 
3.1995). 

This  notice  also  serveras  a  reminder 
to  importers  of  their  responsibility 
under  §  353.26  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidiimping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  coaqply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)  of  the 
Department's  r^ulations.  Timely 
written  notification  of  the  ratum/ 
destruction  of  APO  materials  or 
convosion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  trams  of  an 
APO  is  a  violation  which  is  sxibject  to 
sanction. 

This  administrative  review  and  diis 
notice  are  in  accordance  with  section 
751(aXl)  of  the  Tariff  Act  (19  U.S.C 
1675(aXl))  and  §  353.22  of  the 
Department's  regulations. 

Dated:  OctolMr  20. 1997. 
tnfcwl  S. !  atessa. 

Assistant  ^*'  t^ttfyfnrlmtp/mt     ■ 

Adminit^utiuB. 

[FR  Doc.  97-2M0e  FUad  10-24-«7;  8:4$  ■■!) 
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RSMhIB  Of 

DutyAdmli 


Import  Administiation. 
International  Trade  Administratiaa, 
Department  of  CcMimieice. 
ACnON:  Notice  of  Final  ResulU  of 
Countervailing  Duty  Adminiatr^ve 
Review 


;  On  June  13. 1997,  die 
D^Mrtment  of  Commerce  (the 
Department)  published  in  the  \ 
BagiBlar  the  preliminary  results  of  its 
1991  administrative  review  of  the 
countervailing  duty  order  on  oil  country 
tubular  goods  (OCTG)  from  Argentina. 
We  have  now  completed  this  review 
and  determine  the  total  net  suhndy  to 
be  0.49  percent  ad  valorem,  which  is  de 
miiumis.  For  further  information,  see 
the  flinay  BesuTts  a/ Aeview  section  of 
this  notice. 

EmcnVE  DATC:  October  Z7, 1W7. 
FOR  RJRfTH^  MP0RMAT10N  OONTAGT: 
Richard  Herring,  Office  of  CVD/ AD 
Enforcement  VI.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington.  D.C  20230;  Tdephone: 
(202)  482-4149. 


ARY 


iTXM: 


On  June  13. 1997.  the  Dqwrtment 
published  in  the  Federal  Kagiatar  (62 
FR  32307)  the  preliminary  results  of  its 
1001  administrative  review  of  the 
countervailing  duty  order  on  OCTG 
from  Argentina  (49  FR  46564;  November 
27, 1984).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  ammded  (the  Act). 
This  review  involves  one  producer/ 
exporter,  Siderca.  which  accounts  fior  all 
exports  of  the  sul^ect  merchandise 
during  the  review  period  and  19 
programs. 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  On 
July  14. 1997,  a  case  btiei  was  submitted 
by  Sidoca. 

On  August  1, 1997,  the  Department 
published  in  the  Fsdarai  Kagislar  die 
final  results  of  changed  drcumsfances 
countervailing  duty  reviews  covering 
the  orden  on  leetlMsr,  wool,  oil  country 
tubular  goods,  and  coid-ioUed  steel 
from  Argentina  ^eee  Leather  Fton 
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ArgBntiiia.  Wool  From  Argmitina,  Oil 
Country  Tubular  Goods  From  Argentina, 
and  Quton  Sttel  Cold-Boiled  Flat 
Products  From  Argentina;  Final  Results 
(^Changed  Circumstances 
Countayailing  Duty  Beviews  (62  FR 
41361)).  In  these  changed  cucunutances 
iBview*.  the  Department  determined 
that,  baaed  upon  the  ruling  of  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
in  Ceramica  Regianontana  v.  United 
Statas.  64  F.3d  1579. 1582  (Fed.  Cir. 
1995),  it  does  not  have  the  authority  to 
assess  countervailing  duties  on  entries 
of  merchandise  covered  by  this  order 
occturing  on  or  after  September  20, 
1991.  As  a  result,  the  countervailing 
duty  order  oo  OCTG  was  revoked 
efllsctive  September  20,  1991.  Therefore, 
the  results  of  this  administrative  review 
will  only  apply  to  entries  of  the  sul^ect 
merchandise  made  betv^  aen  January  1, 
1991  and  September  19, 1991.  (See 
Final  Results  ofRaview  section  of  this 
notice). 

AppUcaUe  Statute 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act  Unless 
odinwiae  indicated,  all  citations  to  the 
statute  and  to  the  Departmenf  ■ 
ragulaticHis  are  in  refisrence  to  the 
provisions  as  they  existed  on  December 
31, 19M. 

Scope  of  lariew 

Imports  covered  by  this  review  are 
shipments  of  Argentine  oil  country 
tubular  goods.  These  products  include 
finished  and  unfinished  oil  country 
tubular  goods,  which  are  hollow  steel 
products  of  circular  cross  section 
intended  for  use  in  the  drilling  of  oil  or 
gas.  and  oil  well  casing,  tubing  and  drill 
pipe  of  carbon  or  alloy  steel,  whether 
welded  or  seamless,  manufactured  to 
either  American  Petroleum  Institute 
(API)  or  proprietary  specificationa. 
During  the  review  period  this 
merchandise  was  classifiable  under  item 
numbers  7304.20.20,  7304.20.40, 
7304.20.50.  7304.20.60,  7304.20.70. 
7304.20.80.  7»M.39.00,  7304.51.50. 
7304.59.60,  7304.59.80.  7304.90.70. 
7305.20.40.  7305.20.60,  7305.20.80. 
7305.31.40.  7305.31.60.  7305.39.10. 
7305.39.50.  7305.90.10.  7305.90.50. 
7306.20J20,  7306.20.30.  7306.20.40, 
7306.20.60,  7306.20.80,  7306.30.50. 
7306.50.50.  7306.60.70,  and  7306.90.10 
of  the  Harmonized  Tariff  Schedule 
(HTS).  The  HTS  numbers  are  provided 
for  convenience  and  Customs  purposes. 
The  written  description  of  the  scope 
reoiains  dispoaitive. 


Calculation  Metbodology  for 
It  and  Cash  Oepoait 


ManulBcturai/aRpoflar 


Because  Siderca  accounted  for 
virtually  all  exports  of  OCTG  from 
Argentina  during  the  period  of  review, 
the  subsidy  calculated  for  Siderca 
constitutes  the  country-wide  rate. 

Analyaia  of  Programa 

/.  Ptog^ams  Coaferring  Subsidies 

A.  Programs  Previously  Determined  To 
Confer  Subsidies 

1.  Government  Counterguarantees.  In 
the  preliminary  results,  we  found  that 
this  program  confarred  countervailable 
benefits  on  the  subject  merchandise.  We 
did  not  receive  any  comments  on  this 
program  from  the  interested  parties,  and 
our  review  of  the  record  has  not  led  us 
to  change  our  findings  from  the 
preliminary  results.  Accordingly,  the 
net  subsidy  for  this  program  is: 


Manutacturef/exporter 


Program  Rate 


OJOS 


2.  PiB-shipmmt  Export  Fiimncing.  In 
the  preliminary  results,  we  found  that 
this  program  conferred  countervailable 
benefits  on  the  subject  merchandise.  We 
did  not  receive  any  comments  on  this 
program  from  the  interested  parties,  and 
our  review  of  the  record  has  not  led  us 
to  change  our  finHinga  from  the 
preliminary  results.  Accordingly,  the 
net  subsidy  far  this  program  is: 


Main  ilai.  IM  ei  /e>pu<  lei 


0.18 


5.  Rebate  of  Indirect  Taxes 
(Reembolso/Reintegro).  In  the 
preliminary  results,  we  frmnd  that  there 
was  no  benefit  from  this  program  during 
the  xeview  period.  Our  analysis  of  the 
comments  submitted  by  the  interested 
parties,  summarized  below,  has  not  led 
us  to  change  our  findingn  from  the 
preliminary  results. 

B.  New  Program  Found  To  Confer 
Subsidies  Prefcnntial  Electricity  Tariff 
Rates 

In  the  preliminary  results,  we  found 
that  this  program  confBrred 
countervailable  benefits  on  the  subject 
merchandise.  We  did  not  receive  any 
comments  on  this  program  from  the 
interested  partiaa,  and  our  review  of  the 
record  has  not  led  us  to  change  our 
findings  from  the  preliminary  results. 
Accordingly,  the  net  subsidy  for  this 
program  is: 


0.26 


n.  Program  Found  Not  To  Coi^ 
Subsidies 

In  the  preliminary  results,  we  found 
the  following  program  to  be  non- 
countervailable: 

Preferential  Natural  Gas  Tarifb 

We  did  not  receive  any  comments  on 
this  program  from  the  interested  parties, 
and  our  review  of  the  recnd  has  not  led 
us  to  change  our  findings  from  the 
preliminary  results. 

J27.  Programs  Found  To  Be  Not  Used 

In  the  preliminary  results,  we  ftnind 
that  the  producers  and/or  exporters  of 
the  subject  merchandise  did  not  apply 
for  or  receive  benefits  imder  the 
following  programs: 

1.  Medium- And  Long-Term  Loans 

2.  Capital  Grants 

3.  Inoime  and  Capital  Tax  Exemptions 

4.  Govwnmoit  Trade  Promotion 
Programs 

5.  Exranption  from  Stamp  Taxes  Under 
Decree  186/74 

6.  Incentives  for  Trade  (Stamp  Tax 
Exemption  Under  Decree  716) 

7.  Incentive  for  Export 

8.  Export  Financing  Under  OmAC  1. 
Circular  RF-21 

9.  Pre-Financing  of  Exports  Under 
Circular  RF-153 

10.  Loan  Guarantees 

11.  Poet-Export  Financing  Under 
OPRACl-9 

12.  Debt  Forgiveness 

13.  Tax  Deduction  Undw  Decree  173/85 
We  did  not  receive  any  comments  on 

these  programs  fiom  the  interested 
parties,  and  our  review  of  the  record  has 

not  led  us  to  rhangw  our  finding*  from 

the  preliminary  results. 

IV.  Program  Found  Not  To  Exist 

In  the  preliminary  results,  we  found 
the  following  program  not  to  exist 

Tax  Concessi(His  for  the  Steel  Industry 

We  did  not  receive  any  comments  on 
this  program  from  the  interested  parties, 
and  our  review  of  the  record  has  not  led 

us  to  rhunga  our  findingn  from  the 

preliminary  results. 

Analyaia  of  ConnenlB  Recaivvd 

Coounent 

The  respondent  argues  that,  in 
calculating  the  allovrable  tax  rebate 
under  the  Reembolao/Reintegro 
program,  the  Departmoit  feiled  to 
exclude  the  taxes  on  gas  used  in  the 
direct  reduction  process.  It  claims  that. 
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while  die  Department  correctly 
recognized  in  its  preliminary 
detennination  and  supp<xting 
documents  that  Siderca  consumes  gas  at 
its  production  plant  for  general  use  in 
the  plant  and  for  use  in  the  direct 
reduction  of  iron  ore.  the  Commerce 
Department  incorrectly  excluded  the 
taxes  on  the  portion  of  the  gas  used  for 
the  direct  reduction  process.  This, 
according  to  the  respondent,  is  oontiary 
to  the  Department's  finding  in  the 
previous  administrative  reviews. 

Department's  Positiim 

We  determined  that  this  program  did 
not  provide  a  countervailable  benefit 
during  this  review  period.  Thus,  the 
issue  of  whether  the  Department  should 
exclude  taxes  on  the  portion  of  gas  that 
Siderca  used  for  the  direct  reduction 
process  would  have  no  impact  on  the 
Department's  determination.  As  such, 
the  issue  is  moot 

Final  Reeoits  of  Review 

As  discussed  above  in  the 
BACKOROUND  section  .  the  Department 
has  revoked  this  countervailing  duty 
order  on  OCTG  effective  September  20. 
1991.  Thraefore.  the  results  of  this 
administrative  review  will  only  apply  to 
entries  of  the  subject  merchandise  made 
between  January  1, 1991  and  September 
19, 1991.  Since  the  net  subsidy  of  0.49 
percent  ad  valorem  for  this  review  is  de 
minimis  [see  19  CFR  355.7),  the 
Department  will  instruct  the  U.S. 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
entries  of  subject  merchandise  made 
between  January  1, 1991  and  September 
19, 1991.  Separate  instructions 
regarding  entries  made  on  or  after 
September  20, 1991  have  already  been 
sent  to  Customs.  Because  this 
countervailing  duty  order  has  been 
revoked,  no  further  instructions  will  be 
sent  to  Customs  regarding  cash  deposits. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  undor  APO  in  accordance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  ia  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751  (aHl) 
of  the  Act  (19  U.S.C.  1675(aXl))  and  19 
CFR  355.22. 


Datad:  October  16. 1997. 

IS.I 


Assistant  Secntaiy foe  bnpait 
Administration. 

(FR  Doc  97-28309  Filed  10-24-97;  6:45  ami 


DEPARTMENT  OF  COMMERCE 

Intomational  Trad*  Administration 

Sscrtariai  Bmlrws  D»  vtoptnwit 
itolndta 


AOBCY:  Intnnational  Trade 
Administration,  Commerce. 

ACnON:  Notice. 

SUMMARY:  This  notice  serves  to  inform 
the  puUic  of  a  Secretarial  Business 
Development  Mission  to  India. 
December  6-13, 1997,  and  the 
opportunity  to  apply  for  participation  in 
the  miaaion;  sets  forth  ol]^ectives, 
procedures,  and  partidpiition  criteria 
for  the  mission;  and  requests 
qiplications. 

DATES:  Applications  should  be 
submitted  to  Cheryl  Bruner  by 
November  14, 1997,  in  order  to  ensure 
sufficient  time  to  obtain  in-country 
appointments  for  ^plicants  selected  to 
participate  in  the  miaaion.  Applications 
received  after  that  date  will  be 
considered  only  if  spece  and  scheduling 
constraints  permit  The  mission  is 
scheduled  for  New  Delhi.  December  6- 
9;  Calcutta.  December  10.  Chennai. 
December- 11;  and  Mumbai,  December 
12-13, 1097. 


Request  for  and  submission 
of  applications — Applications  are 
available  from:  Cheryl  Braner.  Director 
of  the  Office  of  Business  Liaison  or 
Jennifer  Johnson  at  (202)  482-1360  or 
via  facsimile  at  (202)  482-4054. 
Numbers  listed  in  this  notice  are  not 
toll-free.  An  original  and  two  copies  of 
the  required  application  materiaJs 
should  be  sent  to  the  Project  Officer 
noted  above.  Applications  sent  by 
facsimile  must  be  immediately  followed 
by  submission  of  the  original 
application  to  Ms.  Bruner  at  the 
following  address:  Office  of  Business 
Liaisini.  Room  5062,  U.S.  Department  of 
Commerce,  14th  &  Constitution.  Ave.. 
N.W..  Washington,  D.C  20230. 

FOR  FURTHER  MFORMATION  OONTACT: 
Cheryl  Bruner  or  Jennifmr  Johnson  at  202 
482-1360.  Information  is  also  available 
via  the  International  Trade 
Administration's  (TTA)  Internet  home 
page  at  "http://www.ita.doc.gov/uscs/ 
doctm". 


'ARV  MRXMATION: 
T^ade  ^Gaaion  Deeuiption 

Secretary  of  Commerce  William  M 
Daley,  will  lead  a  business  development 
trade  mission  to  India,  one  of  Asia's 
most  significant  emerging  markets,  to 
promote  expanded  trwle  opportunitias, 
advocate  U.S.  biisiness  interests, 
advance  significant  commercial  pobcy 
objectives,  and  support  the  efforts  of  the 
U.S.-lndia  Commndal  Alliance 
(USICA)  and  the  U.S.-lndia  Businen 
Council.  The  Secretary's  mission  will 
include  U.S.  companies  whose  interests 
range  from  «M«ssing  the  opportunities 
in  the  Indian  maricet  to  expanding 
existing  business  relation^ps.  With 
stops  in  New  Delhi,  Calcutta,  Chennai, 
and  Mumbai,  the  Secretary's  mission 
will  meet  with  government  and  business 
leaders  in  the  d3mamic  commercial 
centers  of  four  distinctly  diffarent 
regtons  of  this  large  market 

The  itinerary  of  the  India  VOssion  will 
be  as  follows: 

December  5  (Fri.)  Leave  United  Statsa 
Decembm  6  (Sat)  Arrive  New  Delhi 
December  7  (Sun.)  New  Delhi 
December  8  (Mon.)  New  Delhi 
December  9  (Toes)  New  Delhi 
December  10  (Wed)  New  Delhi  depart 

for  Calcutta/ Anive  Calcutta 
December  11  (Thurs.)  Depart  Calcutta, 

Arrive  Chennai 
December  12  (Fri)  Depart  Chennai, 

Arrive  Mumbai 
December  13  (Sat)  Depart  Mumbai. 

ratnintoUSA 
December  14  (Sun)  Arrive  USA 

The  goals  for  the  Mission  are: 

•  Reaffirm  the  U.S.  Government's 
coounitment  and  support  for  India's 
program  of  economic  reform  and 
hei^ten  U.S.  private  sector 
participation  in  India's  economic 
growth.  Emphasize  how  India  and  the 
VS.  can  benefit  from  continued 
liberalization  and  privatization  in  India, 
and  convey  in  public  and  private  sector 
fora  during  the  mission's  stay  in  the 
country  the  U.S.  Government's  interest 
in  seeing  that  the  reforms  undertaken  by 
the  Indian  Government  proceed. 

•  Seek  resolution  of  outstanding 
bilateral  commercial  issues  and 
advocate  U.S.  interests  regarding 
specific  problems  and  opportunities. 
Key  areas  of  focus:  (1)  Intellectual 
property  rights;  (2)  banking  and  other 
finanrial  services;  (3)  economic  reforms; 
(4)  powor  genoadon;  and  (5) 
broadcasting. 

A  full  description  of  the  mission  is  set 
forth  in  the  Mission  Statemrait  whidi  ia 
available  from  Cheryl  Brunw,  Director 
of  the  Office  of  Business  Liaison,  at  the 
above  address  or  at  website. 
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TndB  Mtenon  Participation  Critaria 

The  recruitment  and  selection  of 
private  sector  participants  in  this 
mission  will  be  conducted  according  to 
the  Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Nlissions  announced  by  Secretary 
Daley  on  March  3, 1997.  For  the  India 
business  development  mission, 
individuals  must  be  at  a  level  of 
executive  seniority  appropriate  to  the 
goals  of  the  mission.  Company 
participation  will  be  determined  on  the 
basis  o£ 

•  Consistency  of  the  company's  goals 
with  the  scope  and  desired  outcome  of 
the  mission  as  described  herein; 

•  Relevance  of  a  company's  business 
line  to  the  plan  for  the  mission; 

•  Past,  present  and  prospective 
business  activity  in  India;  and 

•  Diversity  of  company  size,  type, 
location,  demographics  and  traditional 
under-representation  in  business. 

An  applicant's  partisan  political 
activities  (including  political 
contributions)  are  irrelevant  to  the 
selection  process.  An  interested  party 
must  fill  out  an  application  to  be 
considered  for  participation  in  the 
mission. 

Endonamenta/RefiBrrals 

Third  parties  may  nominate  or 
endorse  potential  applicants,  but 
companies  that  are  nominated  or 
endorsed  must  themselves  submit  an 
application  to  be  eligible  for 
consideration.  Refiannls  from  political 
organizations  will  not  be  considered. 

Coete 

The  fees  to  participant  in  the  mission 
have  not  yet  Imen  determined,  and  will 
be  based  on  the  number  of  participants. 
The  fees  wrill  not  cover  travel  or  lodging 
expenses. 

AwAorttr  15  U.S.C  1512. 
Bokart  Marro, 

Regfonal  Dmctor.  Office  of  Africa.  NearEoMt 
and  South  Asia.  International  Trade 
Administration.  Department  of  Commerce. 
[FR  Doc.  97-2830S  Filed  10-24-97;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Mtlotwl  OciMnte  and  Amwphftc 
Administration 

[LO.  lOKMTA] 

QuH  of  M«dco  FMMry  ManagamMt 
Councfl;  PubHc  MMlings 

AQgWCY;  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 


ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  r^nnHl  (Council)  and  its 
committees  will  convene  ptiblic 
meetings. 

OATB:  The  meetings  will  be  held  on 
November  10-13. 1997.  See 
SUPPLBIENTAnY  MRMMATION  for  specific 
dates  and  times. 

ADDRESSES:  These  meetings  will  be  held 
at  the  Holiday  Inn  Longboat  Key,  4949 
Gulf  of  Mexico  Drive,  Longboat  Key 
(Sarasota),  FL;  telephone:  941-383- 
3771. 

Council  addnsr.  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North.  Suite  1000.  Tampa. 
FL  33619. 

FOR  FURTMCR  MRMMATION  CONTACT: 
Wayne  E.  Swdngle.  Executive  Director. 
GuLF  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMBfTARY  INFORMATION: 
Counril 

November  12 

8:30  OMi. — Convene. 

8:45  a.jn.  -  9i)0  ajn. — ^Appointment  of 
Committees. 

9iX)  Qjn.  -  12MJ  noon — ^Receive 
public  testimony  on  a  control  date  for 
dolphin/wahoo;  interim/emergency 
action  on  red  snapper  sir  a  limits;  and 
reef  fish  total  allowable  ou4.ch  (TAC). 
During  the  meeting  the  Council  vrlll 
review  stock  assessments  for  red 
snapper  and  gag  (grouper)  and 
determine  whether  to  specify  or  modify 
the  TAC  for  these  stocks  for  the  1998 
fishing  year.  The  Council  will  also 
consider  whether  to  request '  >} 
emergency  rule  that  the  minimum  gize 
limit  for  red  snapper  remain  at  15 
inches  or  be  set  at  14  inches.  Without 
some  action  the  minimm^  gixe  limit 
will  become  16  inches  on  January  1, 
1998.  The  CoimcU  will  also  consider 
whether  to  specify  a  control  date  for  the 
fisheries  for  dolphin  (fish)  and  wahoo. 
If  approved,  the  control  date  would 
notify  commercial  fishermen  that  if  a 
limited  access  system  is  developed  for 
these  fisheries,  persons  that  enter  the 
fishery  after  that  date  may  not  be 
dlowed  to  participate. 

1:30  p.m.  -  3:15  pjn. — Receive  a 
report  on  a  peer-group  review  of 
management  of  the  red  snapper  fishery 
and  the  information  used  for 
management.  This  review  was 
mandated  by  Congress  through  passage 
of  the  Sustainable  Fisheries  Act  (SFA). 
In  complying  with  this  mandate,  NMFS 
empaneled  three  groups  of  scientists 
from  outside  the  Gulf  region  to  conduct 
the  peer-group  review  during  July  and 
August  Tlie  panels  reviewed 


information  provided  by  NMFS  and  by 
the  commercial  fishing  induistry  relateid 
to:  (1)  the  statistical  ii^rmation  and 
analjrses,  (2)  the  economic  information 
and  analyses,  and  (3)  management  and 
science  procedures  and  data,  including 
stock  assessments. 

3:15  pjn.  -  3:30  p.m. — Hear  a  status 
report  on  development  of  new  bycatch 
reduction  device  (BRD)  designs  and  a 
protocol  for  certiiying  BRDs  for  tise  in 
trawls. 

3:30  p.m.  -  4M)  p.m. — Receive  a 
summary  of  the  report  by  NMFS  to 
Congress  that  identified  overfished 
stocks  in  each  region.  For  the  Gulf, 
stocks  that  were  identified  include:  red 
snapper,  red  drum.  Gulf-group  king 
Mackerel,  jewfish.  and  Nassau  grouper. 
The  Council  has  previously  prohibited 
any  harvest  or  possession  of  red  drum, 
jewfish,  and  Nassau  grouper  in  Federal 
waters.  NMFS  will  also  discuss  the  new 
provisions  of  the  SFA  that  will  apply  to 
restoration  of  these  stocks.  If  only  the 
impacts  on  fishing  conmnmities  are 
takisn  into  consideration  TACs  must  be 
specified  that  will  restore  the  stock  to 
maximum  sustainable  yield  (MSY) 
within  10  years.  This  consideration  will 
likely  require  reducing  TAC  for  some 
stocks. 

4iX)  pjn.  -  5:30  p-m.— Receive  a 
report  of  the  Reef  Fish  Management 
Commitiee. 

5:30  p.m.— CLOSED  SESSION  - 
Appointment  of  membera  to  Reef  Fish 
and  Red  Snapper  Advisory  Panels  and 
chairs  to  the  Louisiana/Mississippi 
Habitat  Advisory  Panel. 
November  13 
8M)  ajn.  -  lOKX)  a.m. — Continue  the 

npoit  of  the  Reef  Fish  Management 

Committee. 
10.-00  a.m.  -  2M}  pjn. — Receive  a 

report  of  the  Mackerel  Managemmt 

Committee 
2i)0  p.m.  -  2:15  pjn.^Receive  a 

report  of  the  Migratory  Species 

Management  Committee. 
2:15  pjn.  -  2:30  p.m. -Receive  a  report 

of  the  Habitat  Protection  Management 

Committee. 
2:30  pjn.  -  2:45  pjn. — ^Receive  a 

report  of  the  Stone  Crab  Management 

Committee. 
2:45  pjn.  -  3K)0  pjn. — ^Receive  a 

report  of  the  Administrative  Policy 

Committee. 
3.00  pjn.  -  3:30  pjn. — Receive  rroorts 

of  the  Highly  Migratory  Species  Billfish 

Advisory  Panel,  Longline  Advisory 

Panel,  Tuna,  Swordfish,  and  Sharif 

Advisory  Panel,  and  International 

Commission  for  the  Conservation  of 

Atlantic  Tunas  Advisory  Committee. 
3:30  pjn.  -  3:45  pjn. — ^Receive  a 

report  on  NMFS/Council  Working 

Group  meeting. 
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3.'45  pjn.  -  4.-00p.m.— Receive 
Enforcement  Reports. 

4.-00  p.m.  -  4:25  p.m. —  Receive 
Director's  Reports. 

4:25  pjn.  -  4:30  p.m. — Other  business 
to  be  discussed. 

November  10 

9:30  a.m.  -  5:00  p.m. — Convene  the 
Reef  Fish  Management  Committee  to 
review  stock  assessments  for  red 
snapper  and  gag,  biological  information 
on  gray  triggerfish,  and  the 
recommendations  of  the  scientific  and 
statistical  committee,  stock  assessment 
panel,  socioeconomic  panel,  and 
advisory  panels.  The  committee  will 
develop  their  jecommendations  to  the 
CouncU  on  TAC  for  red  snapper  and  gag 
stocks.  The  committee  will  also  select 
preferred  alternatives  for  Draft  Reef  Fish 
Amendment  16  which  will  be  presented 
at  public  hearings  in  February.  1998. 
This  amendment  contains  alternatives 
for  phasing  out  the  fish  trap  fishery, 
removing  some  s{>ecies  from  Federal 
management,  instituting  bag  and  size 
limits  for  certain  species  that  will  be 
compatible  with  the  limits  in  Florida 
waters,  and  restrictions  on  harvest  of 
speckled  hind  and  warsaw  grouper. 

2:30  p.m.  -  5.-00  p.m.— Convene  the 
Administrative  Policy  Committee  to 
develop  the  functions  or  charges  for 
three  new  ad  hoc  committees  for  diartne 
reserves,  vessel  monitoring,  and 
sustainable  fisheries. 

500  pjn.  •  5:30  p.m. — Convene  the 
Stone  Crab  Management  Conounittee  to 
consider  a  draft  amendment  that 
proposes  to  extend  the  moratorium  on 
registration  of  commercial  vessels  by 
NMFS. 

Novemberll 

8:30  a.m.  - 10:30  a.m. — Convene  the 
Habitat  Protection  Committee  consider 
action  on  a  cooperative  agreement 
related  to  completion  of  an  amendment 
describing  essential  fish  habitat  and 
hear  a  status  report  on  preparation  of 
this  amendment.  They  will  also 
consider  action  on  a  proposed  dredge- 
and-fill  project  in  Louisiana  and  hear  a 
report  on  a  project  to  culture  fish  in 
cages  on  an  oil  platform  off  Texas. 

10-30  a.m.  •  12.-00  noon — Conveite  the 
Migratory  Species  Committee  to 
consider  recommendations  of  the 
Billfish  Advisory  Panel  on  provisions 
for  an  amendment  regulating  the  harvest 
of  marlin  and  sailfish  that  will  be 
implemented  by  NMFS  next  year. 

lOO  pjn.  -  5:30  pjn. — Convene  the 
Mackerel  Management  Committee  to 
select  preferred  alternatives  for  Draft 
Mackerel  Amendment  9  that  will  be 
submitted  to  the  South  Atlantic  Fishery 
Management  Council  for  considmation. 
Public  hearing  on  the  amendment  will 
be  scheduled  in  February,  1998. 


Amendment  9  includes  altamatives  that 
would: 

1.  Possible  changes  to  the  fishing  year 
for  Gulf  group  king  mackerel  -  cunendy 
Jutyl; 

2.  Possible  prohibitions  of  sale  of 
mackerel  caught  under  the  recreational 
allocation; 

3.  Provisions  for  mandatory  reporting 
requirements  for  commercial  and  for- 
hiie  vessels;  . 

4.  Reallocations  of  TAC  for  the 
commercial  fishery  for  Gulf  group  king 
mackerel  in  the  Eastern  Zone  (Florida 
east  coast  and  Florida  west  coast)  - 
currently  50/50  split; 

5.  Reallocations  of  TAC  for  Gulf  group 
king  mackerel  between  the  recreational 
and  commercial  sectors  -  currenUy  68 
percent  and  32  percent,  respectively; 

6.  Additional  subdivisions  of  the 
commocial,  hook-and-line  allocation  of 
TAC  for  Gulf  group  king  mackerel  by 
area  and/or  season  for  both  the  Florida 
west  coast  and  the  Western  Zone 
(Alabama  through  Texas); 

7.  Possible  trip  limits  for  vessels 
fishing  for  Gulf  group  king  mackerel  in 
the  Western  Zone; 

8.  Further  restrictions  on  the  use  of 
net  gear  to  harvest  Gulf  group  king 
mackerel  off  the  Florida  west  coast; 

9.  Possible  changes  to  the  minimmri 
size  limit  for  Gulf  group  king  mwJwrel 
(currenUy  20-inche8  fork  length)  and 
establishment  of  a  mwyimnm  size  limit 
or  both  a  minimum  and  maximum,  (i.e. 
a  slot  limit);  and 

10.  Consideration  of  re-establishing  an 
annual  allocation  of  Gulf  group  Spanish 
mackerel  for  the  puise  seine  fishery. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  Act,  those  issues  may  not 
be  the  subject  of  formal  Council  action 
during  these  meetings;  Coimcil  action 
will  be  restricted  to  those  issues 
specifically  identified  in  the  agenda 
listed  in  tbia  notice. 

Special  Acannniodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  November 
3, 1997. 

Dated:  October  22. 1997. 
BmceC  Mmoeaii, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-28419  Piled  10-22-47;  2:14  pm] 
I  OOOE  3^)*-Ct-F 


COMMrriKFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Rber 
TextHe  Products  Produced  or 
Manufaetured  In  Tahaan 

October  21, 1907. 

AQBICV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissfoner  of  Customs  culjusting 
limits. 

EFFECTIVE  DATE:  October  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT. 
Janet  Heinzen,  International  Trade  ° 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
Imlletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPI3IIENTARY  MFOmunON: 

Anthoritjr:  Executive  Order  11651  of  March 
3, 1972,  SB  amended;  section  204  of  tlie 
Agricultural  Act  of  1956.  u  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  special  shift 

A  description  of  the  textile  and 
apparel  categories  in  toms  of  HTS 
ntunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
SchediUe  of  the  United  States  (see 
Federal  Repatar  notice  61  FR  66263, 
published  on  December  17,  1996).  Also 
see  61  FR  58043,  published  on 
November  12, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  tlat  implementation  of  certain  of 
its  provisions. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

far  tke  Impkmentatkm  ofTaxtlle 


October  21, 1997. 
Cominiasioner  of  Customs, 
Departmeta  of  the  Treasury .  Washington,  DC 
20229. 
Dear  Commissiooar  This  diractive 
■mwndt,  but  does  not  caDcal.  the  directive 
issued  to  you  on  November  4, 1996,  by  the 
Chalnnan.  Committae  for  the  Implementation 
olTextiU  Agrsomants.  That  directive 
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I  impacts  of  oactain  cotton,  wool, 
man-mads  Bbat.  lilk  bland  and  othar 
vwgBtahla  fiber  taxtilaa  and  taxtila  pradnctt, 
producad  or  manufacturad  in  Taiwan  and 
exportad  during  the  twetva-month  pwiod 
which  began  on  Janoaiy  1. 1887  and  axtands 
through  Dacambar  31. 1887. 

Efiactiva  on  October  28, 1887,  you  are 
directed  to  adjuat  tha  limits  for  the  following 
categorias,  as  provided  &v  under  the  terms  of 
tha  current  bilateral  taxtila  agreement 
concerning  textile  products  from  Taiwan: 


Calagwy    . 

SubtovX  in  Group  1 

363 

12  J67.364  nunbws. 

Subtovata  m  Group  H 
239 

Ml      ,„,  

375.506  dorni  pmn. 
120,863  dozen. 

336          

347/348 

1,486,066  dozen  of 

1 ,288,567  dozen 

HwlbeinCal- 

•goflM  347-W/348- 

W«. 

9S2MS2 

3.177.334  dozan. 

436 

24316  dozwi. 

dA9 

44.539  dozen 

444 

78,666  numbere. 

631  

5,308.574  dozen  pain. 

642 

864.140  dozen. 

647/848 

5.404.466  dozen  of 

wfiich  not  more  than 

5.141.289  dozen 

ahalbeinCe^ 

agn(ee647-W«48- 

W» 

WNNn  Group  li  Sub- 

group 

34?  .;                ..,   ,., 

212.224  dozen. 

36(MS0 

143,399  dozen. 

361                 

343.539  dozea 

636 

399,406  dozen. 

661 


507.947  dozen. 


^Tbe  ImHi 
count  for  any 
31,1906. 


have  not  been  ajueted  to  ap- 
after  DeceiiAiei 


347-W:  only  HTS  numbers 
6203.19.90e0.  620322.3020, 
6203.42.4006,  6203.42.4010, 
6203.42.4025,  6203.42.4035. 
6203.42.4060,  6203.42.4060. 
6210.4a9033,  6211.20.1520, 
and  6211.32.0040:  Calegofv 
HTS  numbers  62O4.12.o03O. 
6204.22.3040,  6204.22.3060. 
6204.62.3000.  6204.62.4005. 
6204.62.4020,  6204.62.4030, 
6204.62.4060.  6204.82.4066, 
6204.69.6010,  6204.69 J010, 
6211.2aiS60,  6211.20.6810. 
and  6217.90.9060. 
647-W:  only  HTS  numbers 
6203.23.0070.  6203.29.2030, 
6203.43.2500,  6203.43.3600, 
6203.43.4020.  6203.4a4030. 
6203.49.1500.  6203.40.2015, 
6203.49.2045,  6203.49.2060, 
6210.40.5030.  6211.20.1525, 
and  6211.33.0030;  Category 
HTS  numbers  6204.23.d640. 
6204.29.2020,  6204.29.2025. 
6204.63.2000.  6204.63.3000, 
6204.63.3630,  6204.63.3532. 
6204.69.2510,  6204.69.2530. 
6204.69.2560,  6204.69.6030. 
6210.50.5036,  6211.20.1565. 
6211.43.0040  and 


'Calagofy 
6203.l9.lQ20. 
6203.22.3030, 
6203.42.4015. 
6203.42.4045, 
6203.40.8020. 
6211.2a3810 
348-W:  orty 
6204.19.8036, 
6204.29.4034, 
6204.62.4010, 
6204.82.4040, 
6204.62.4065. 
6210.50.9060. 
6211.42.0030 

sCalaQoiy 
6203.23.00e0, 
6203.29.2036. 
6203.43.4010, 
6203.43.4040. 
6203.48.2030, 
6203.49.8030, 
6211.20.3820 
648-W:  only 
6204.23.0045. 
6204.29.4038, 
6204.63.3610, 
6204.63.3540. 
6204.69.2540, 
6204.60.9030, 
6211.20.6820, 
6217J0.9060. 

Hm  Committee  for  the  Implementation  of 
Taxtila  Agreements  has  determined  that 
thaae  actions  bll  writhin  the  foreign  athirs 
exception  to  the  rulemaking  proviaions  of  5 
U.S.C.  553(aHl). 

Sincerely, 

TroyRCribb. 

Chainmm,  Conunittee  for  the  bnplantenUition 
c/  TextUe  Ag^vmnentt. 

[VR  Doc.  97-28304  Filed  10-24-87;  8:45  am] 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AOBtCY:  U.S.  Constimer  Product  Safisty 
Conunission.  Washington.  DC  20207. 


;  AND  DATE:  Thuisday.  October  30. 
1907, 10:00  ajn. 

LOCATION:  Room  410,  East  West  Towers. 
4330  East  West  Highway.  Bethesda. 
Maryland. 

aTATUK  Qosed  to  die  PuUc. 


MATTER  TO  IE  OONSnCRB): 
Compliance  Status  Report 

The  staff  will  brief  the  Commissicm  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PEMON  FOR  AODfTKMAL 
MPORMATKM:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway.. 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  October  22. 1887. 
Sadye  E.Dwa. 
Socntaiy. 
[FR  IXic.  87-284SS  Hied  10-23-87;  10:22  am] 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Seeielsry 
[rranamNtal  No.  S8-oq 
36<bH1)  Anns  Sslee  Nolificalion 

AQBICY:  Depertmant  of  Defense.  Defense 
Sectirity  Assistance  Agency. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defiense  la 
publishing  the  unclassified  text  of  a 
section  36(bKl)  aims  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd,  DSAA/COMPT/RM.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  98-06. 
with  attached  transmittal,  policy 
justification,  and  Certification  Under 
Section  620C(d)  of  the  Foreign 
Assistance  Act  of  1961. 

Dated:  October  20. 1987. 

LJM.  Byn^m. 

Attentate  OSD  Federal  Register  Liaiaaa 
Officer,  Department  ofDefuue. 
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lEFE-NSE  SECUPiTY  ASSISTANCE  AQE'-Cv 


»;<-=♦/»-:*.  rc:::c-  ;5c; 


10  OCT  1997 
In  reply  refer  to: 
1*55508/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker:    :- 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  98-06  and  under  separate  cover  the  classified 
annex  thereto.   This  Transmittal  concerns  the  Department  of  the 
Air  Force's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
Turkey  for  defense  articles  and  services  estimated  to  cost  $62 
million.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media  of  the  unclassified  portion  of 
this  Transmittal.        , 

You  will  also  find  attached  a  certification  as  required  by 
Section  620C(d)  of  the  Foreign  Assistance  Act  of  1961,  as 
amended,  that  this  action  is  consistent  with  Section  620C(b)  of 
that  statute. 


Sane  Itr  to: 


Attachments 

Separate  Cover: 
Classified  Annex 


Sincerely, 


4^Z-je^.f^ 


RDMUkHUkk 


House  Coosnittee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  appropriations 
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(i) 

(ii) 


(iii) 


(iv) 
(▼) 

(vi) 


Transmittal  No.  98-06 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser;   Turkey 

Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  56  million 
$  6  million 
$  62  million 


Description  of  Articles  or  Services  Offered: 
One  hundred  thirty-eight  AIM-120B  Advanced  Medium  Range. 
Air-to-Air  Missiles  (AMRAAM) ,  120  LAU-129A/A  launchers, 
containers,  spare  and  repair  parts,  and  other  related 
elements  of  logistics  and  program  support. 

Military  Department:  Air  Force  (YDV) 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to 
be  Paid:   None 

Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold; 
See  Annex  under  separate  cover. 


(vii)    Date  Report  Delivered  to  Congress: 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act, 


POLICY  JUSTIFICATION 

Turkey  -  AIM-120B  Advanced  Medium  Range  Air-to-Air  Missiles 

The  Government  of  Turkey  has  requested  a  possible  sale  of ' 138 
AIM-120B  Advanced  Medium  Range  Air-to-Air  Missiles  (AMRAAM) ,  120 
LAU-129A/A  launchers,  containers,  spare  and  repair  parts,  and 
other  related  elements  of  logistics  and  program  support.   The 
estimated  cost  is  $62  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and 
national  security  objectives  of  the  United  States  by  improving  the 
military  capabilities  of  Turkey  while  enhancing  weapon  system 
standardization  and  interoperability. 

Turkey  needs  these  missiles  to  augment  its  current  AMRAAM  air-to- 
air  missile  inventory  and  enhance  the  air  defense  capability  of 
its  F-16  aircraft.  Turkey  will  have  no  difficulty  absorbing  these 
additional  missiles  into  its  armed  forces. 

These  air-to-air  missiles  will  be  provided  to  Turkey  in  accordance 
with,  and  subject  to  the  limitation  on  use  and  transfer  provided 
for  under  the  Arms  Export  Control  Act,  as  embodied  in  the  terms  of 
sale.   This  sale  will  not  adversely  affect  either  the  military 
balance  in  the  region  or  U.S.  efforts  to  encourage  a  negotiated 
settlement  of  the  Cyprus  question. 

The  principal  contractors  will  be  the  Hughes  Aircraft 
International  Service  Con^any,  Tucson,  Arizona,  and  the  Raytheon 
Company,  Bedford,  Massachusetts.   There  are  no  offset  agreements 
proposed  to  be  entered  into  in  connection  with  this  potential 
sale. 

In^3lementation  of  this  proposed  sale  will  not  require  the 
assignment  of  any  additional  U.S.  (government  personnel  or 
contractor  representatives  to  Turkey. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 
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Cyrrl fixation  UndT  Secticrt  o2?Cfd) 
C;  The  Foreign  Asai3Canc«  Act  ot   1361>  As  Aner.ded 


Pursuant  co  section  620C(d)  oi   ch«  For«i9n  Assistance 
Act  of  1961«  as  amended  (the  Act),  Executive  Order  12183 
(sec.  1-201 (a) (13) }  and  State  Department  Delegation  of 
Authority  No.  145,  (sections  1(a)(1)  and  4(d)),  I  hereby, 
certify  that  the  furnishing  to  Turlcey  of  138  AHRAAM 
missiles  and  program  support  at  an  estimated  cost  of 
$62  million,  is  consistent  with  the  principles  contained 
in  section  620C(b)  of  the  Act. 

This  certification  will  be  made  part  of  the 
notification  to  the  Congress  under  section  36(b)  of  the 
Arms  Export  Control  Act  regarding  the  proposed  sale  of 
the  above-named  articles  and  services,  and  is  based  on 
the  justification  aeconpenying  said  notification,  of 
which  said  justification  constitutes  a  full  explanation. 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Sacrelary 

[TranainlttBl  No.  9S-4Q 

36(b)(1)  Anna  Salea  Notification 


AOEMCV:  Department  of  Defense.  Defense 
Security  Assistance  Agency. 

ACnON:  Notice. 


SUMMARY:  Tbe  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  PX.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  MFORMATION  OONTACT: 

Ms. ).  Hurd.  DSAA/COMPT/RM.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives.  Transmittal  98-05, 
with  attached  transmittal,  policy 
justification,  CertificatioD  Under  Section 
620C(d)  of  the  Foreign  Assistance  Act  of 
1961.  and  sensitivity  of  technology 
pages. 

Ditod:  Octobor  20. 1997. 


AhanateOSDFedmalRB^tlerLkdBoa 
C^pcer,  Department  ofDafuue. 


/a 


Strobe  Talbott 
Acting  Secretary 


[FR  Doc.  97-28352  Filsd  10-24-97;  8:45  anU 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


VASHINGTON  3C  2C301-29C0 


n  Q  OCT  ml 

In  reply  refer  toj 
1-04088/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  98-05,  concerning  the  Department  of  the  Navy's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  Greece  for 
defense  articles  and  services  estimated  to  cost  $35  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news  media. 

You  will  also  find  attached  a  certification  as  required  by 
Section  620C(d)  of  the  Foreign  Assistance  Act  of  1961,  as 
amended,  that  this  action  is  consistent  with  Section  620C(b)  of 
that  statute. 

Sincerely, 


^^£->^cf^ 


aOiJuMdCaip 
Acting  Qtfector 


Sane  Itr  to: 


Attachments 


House  Committee  on  International  Relations 
Senate  Committee  on  impropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Secxirity 
Senate  Coosdttee  on  Armed  Services 
House  Coasdttee  on  impropriations 
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Transmittal  No.  98-05 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 


(i)   Prospective  Purchaser;   Greece 

(ii)   Total  Estimated  Value; 

Major  Defense  Equipment*  $32  million 

Other  $  3  million 

TOTAL  $35  million 

(iii)   E)escription  of  Articles  or  Services  Offered; 

Twenty  HiUlPOON  missiles  with  missile  containers. 

(iv)   Military  Department;   Navy  (KEK) 

(v)   Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to 
be  Paid;  None 

(vi)^   Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold; 
See  i^nex  attached. 

(vii)   Date  Report  Delivered  £o  Congress:   a  npj  |qQf 


as  defined  in  Section  47(6)  of  the  krms   Export  Control  Act. 
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POLICY  JUSTIFICATION 


Greece  -  HARPOON  Missiles 

The  Government  of  Greece  has  requested  a  possible  sale  of  20 
HARPOON  missiles  with  missile  containers.   The  estimated 
cost  is  $35  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and 
national  security  objectives  of  the  United  States  by  improving 
the  military  capabilities  of  Greece  and  enhancing  weapon  system 
standardization  and  interoperability  of  this  important  NATO 
ally. 

The  HARPOON  missiles  will  increase  the  military  defensive  posture 
of  the  Hellenic  Navy  as  well  as  augment  its  current  HARPOON 
inventory  of  surface  deployed  missiles.   The  missiles  will  be 
provided  to  Greece  in  accordance  with  and  subject  to  the 
limitations  on  use  and  transfer  of  the  Arms  Export  Control  Act,  as 
embodied  in  the  terms  of  sale.   This  proposed  sale  will  not 
adversely  affect  either  the  military  balance  in  the  region  or  U.S. 
efforts  to  encourage  a  negotiated  settlement  of  the  Cyprus 
question.   Greece  will  have  no  difficulty  absorbing  these 
additional  HARPOON  missiles  into  fts  armed  forces. 

The  prime  contractor  will  be  the  McDonnell  Douglas  Aerospace 
Company,  St.  Louis,  Missouri.   There  is  an  offset  agreement 
proposed  to  be  entered  into  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the 
assignment  of  any  additional  U.S.  Government  personnel  or 
contractor  representatives  to  Greece. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 


Certification  Under  Section  620C(d) 
Of  The  Foreign  Assistance  Act  of  1961,  As  Amended 

Pursuant  to  section  620C(d)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended  (the  Act),  Executive  Order  12163 
(sec.  l-201(a)(I3))  and  State  DeparLnent  Delegation  of 
Authority  No.  145.  (sec.  1(a)(1)  and  4(d)),  I  hereby 
certify  Lhat  the  furnishing  to  Greece  of  AMIMAH  and 
HARPOON  missiles  and  program  support  at  an  estimated  cost 
of  $42  million  and  $30  nillion  respectively,  is 
consistent  with  the  principles  contained  in  section 
620C(b)  of  the  Act. 

This  certification  will  be  made  pert  of  the 
notification  to  the  Congress  under  section  36(b)  of  the 
Arms  Export  Control  Act  regarding  the  proposed  sale  of 
the  above-named  articles  and  services,  and  is  based  on 
the  justification  accoapanying  said  notificatxon,  of 
which  said  justification  constitutes  a  full  explanation. 


/> 


Strobe  Talbot t 
Acting  Secretary 
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..Transmittal  No.  98-05 

Notice  of  Proposed  Issuance  o£  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.   vi 


FedTai  Regiater  /  Vol.  62.  No.  207  /  Monday.  October  27.  1997  /  Notices 


(vi)        gAnair<VTry    nf    T^nhnnlngy. 


DEPARTMENT  OF  DEFENSE 
Offlca  of  the  Sacralary 
[TraranimilNo.M-OI] 

38(bM1)  Anna  Salaa  Notfflcatkm 

AQENCY:  D^Mitment  of  Defianse,  DeCanse 
Seciirity  Assistance  Agency. 
ACTION:  Notice. 


The  Department  of  Defense  is 
publishing  the  unclassified  test  of  a 
section  36(b)(1)  aims  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  PX.  104- 
164  dated  21  July  1996. 

FOR  RMTHER  MFOfMATKM  CONTACT: 

Ms.  J.  Hurd,  DSAA/COMPT/RM.  (703) 
604-6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  98-01, 
with  attached  tiannnittal  and  policy 
justification. 

DHad:  Odobw  20, 1997. 

AhamateOSD  Federal  R^iaterLiaiaon 
Ofpcar,  Deptafment  of  Defense. 


1.   The  HARPOON  surface  launch  missile  RCa4-84G 
BLK  IG  has  the  following  classified  coa9x:>nent8,  including 
applicable  technical  and  equipment  docximentation  and  manuals: 


Guidance  Section  Components: 


Confidential 


2.  If  a  technologically  advanced  adversary  were  to 
obtain  Icnowledge  of  the  specific  hardware  and  software  elements, 
the  information  could  be  used  to  develop  countermeasures  or 
equivalent  systems  which  might  reduce  weapon  system  effectiveness 
or  be  used  in  the  development  of  a  system  with  similar  or 
advanced  capabilities. 

3.  A  determination  has  been  made  that  the  recipient 
country  can  provide  substantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  proposed  sale  is  necessary  in  furtherance  of 
the  U.S.  foreign  policy  and  national  security  objectives  outlined 
in  the  Policy  Justification. 


[PR  Doc.  ar-aasa  PUad  10-24-97;  8.-4S  ubI 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINQTON.  DC  20301-2000 


1  0  OCT  1997 


In  reply  refer  to: 
1-54410/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  98-01  and  under  separate  cover  the  classified 
annex  thereto.   This  Transmittal  concerns  the  Department  of  the 
Air  Force's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
Korea  for  defense  articles  and  services  estimated  to  cost  $90 
million.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media  of  the  unclassified  portion  of 
this  Transmittal. 


Sincerely, 


KOisMMcKato  0 


Attachments^ 

Separate  Cover: 
Classified  Annex 
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(i) 
(ii) 


Transmittal  No.  98-01 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  3'6(b)  (1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser;   Korea 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  60  million 
$  30  million 
$  90  million 


(iii)    Description  of  Articles  or  Services  Offered: 

One  hundred  fifty-nine  AIM-120B  Advanced  Medium  Range 
Air-to-Air  Missiles,  missile  containers,  spare  and 
repair  parts,  support  and  test  equipment,  software 
support,  publications  and  technical  docioraentation,  U.S. 
Government  and  contractor  technical  assistance  and  other 
related  elements  of  logistics  and  program  support. 

(iv)    Military  Department:   Air  Force  (YGS) 

(v)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to 
be  Paid:   None 


(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  classified  Annex  attached. 


(vii)    Date  Report  Delivered  to  Congress: 


1  0  OCT  1997 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Korea  -  AIM-120B  Advanced  Medium  Range  Air-to-Air  Missiles 

The  Government  of  Korea  has  requested  the  possible  sale  of  159 
AIM-120B  Advanced  Medium  Range  Air-to-Air  Missiles  (AMRAAM) , 
missile  containers,  spare  and  repair  parts,  support  and  test 
equipment,  software  support,  publications  and  technical 
documentation,  U.S.  Government  and  contractor  technical 
assistance  and  other  related  elements  of  logistics  and  program 
support.   The  estimated  cost  is  $90  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and 
national  security  of  the  United  States  by  helping  to  improve  the 
security  of  a  friendly  country  which  has  been  and  continues  to  be 
an  important  force  for  political  stability  and  economic  progress 
in  the  Pacific  region. 

The  proposed  sale  of  these  missiles  will  augment  current 
procurement  programs,  provide  an  opportunity  for  Korea  to 
strengthen  its  air-to-air  defensive  capability  and  enhance 
interoperability  with  U.S.  forces.   Korea,  which  already  has 
AMRAAM  in  its  inventory,  will  have  no  difficulty  absorbing  these 
additional  missiles. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect 
the  basic  military  balance  in  the  region. 

The  principal  contractors  will  be  Hughes  Missile  Systems  Company, 
Tucson,  Arizona  and  Raytheon  Company,  Bedford,  Massachusetts. 
There  are  no  offset  agreements  proposed  to  be  entered  into  in 
connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the 
assignment  of  any  additional  U.S.  Government  personnel  or 
contractor  representatives  to  Korea. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 


(FR  Doc.  97-28354  FUad  10-24-97: 8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  Ifie  Secretefy 

Meeting  of  tfie  Advisory  CouncH  on 
Dependents'  Education 

AOENCY:  Department  of  Defense, 
Department  of  Defense  Dependents 
Schools  (DoDDS). 

ACnON:  Notice  of  meeting. 

BUMMAITf  Notice  is  iiereby  given  of  a 
forthcoming  semiannual  public  meeting 
of  the  Advisory  Council  on  Dependents' 
Education  (ACDE).  The  purpose  of  this 
meeting  is  lo  review  the  reports  on 
topics  which  were  raised  at  the  May 
1997  meeting.  These  topics  include: 
Accountability  Report,  Minority 
Achievement,  Minority  Recruitment, 
Curriculum  Issues,  School  to  Wock 
Transition,  and  School-Home 
Partnership  Programs. 

DATES:  November  6, 1907,  8:30  aju.  to 
5  p.m.  and  November  7, 1997. 8:30  aon. 
to  12  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Office  of  the  Secretary  of  Defense, 
Conference  Room  (Room  1E801),  in  the 
Pentagon. 

FOR  HIRTM8I  iVORMATKM  CONTACT: 
Ms.  Amy  Huffman,  Department  of 
Defense  Dependents  Schools,  4040 
North  Fairfex  Drive,  Arlington.  Virginia 
2Z203-1635.  Ms.  Hufhnan  can  be 
reached  at  703-696-4235,  extension 
1900. 

SUPPLEMBfTARY  SSnonMATXiW:  Space 
constraints  are  such  that  anyone 
wishing  to  attmd  the  meeting  should 
contact  Ms.  Amy  Huffman,  above,  to 
ensure  that  seeting  space  is  available. 
The  Advisory  Council  on  Dependents' 
Educaticm  is  established  under  Title 
XIV,  section  1411,  of  Public  Law  95- 
561,  Defense  Dependents'  Education  Act 
of  1978,  as  amended  (20  U.S.C.  section 
929).  The  purpose  of  the  Council  is  to 
recommend  to  the  Director,  DoDDS, 
general  policies  for  the  operation  of  the 
DoIX)S:  to  provide  the  Director,  Do£H)S, 
with  information  about  effective 
educational  programs  and  practices  that 
should  be  considered  by  DoDDS;  and  to 
poform  other  tasks  as  may  be  required 
by  the  Secretary  of  Defense. 

DatMl:  October  21. 1997. 

AtantataOSD  Federal  Register  Liamta 

Ofpcet,  Depaitnteat  of  Defease. 

rPR  Doc  97-28351  FUad  10-24-97;  8:45  am] 


DEPAfTTMENT  OF  DEFENSE 
Dsfsnss  Lofllsttcs  Ansncy 
Prtvcy  Act  of  1t74;  System  of 


medical  treatment,  immnnixation.  and 
I^iannaoeatical  doaaga  records;'. 


AOENCY:  Defense  Logistics  Agency, 

DOD. 

ACTION:  Notice  to  Alter  a  Record  Systran. 


r:  The  Defense  Logistics  Agency 
ptoposes  to  alter  a  system  trf  records 
notice  in  its  inventory  of  record  systems 
8ub)ect  to  the  Privacy  Act  of  1974  (5 
U.S.C  552a),  as  amended. 
DATES:  The  alteration  will  be  effective 
without  further  notice  on  Novonber  26. 
1997,  unless  comments  are  received  diat 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  commmts  to  the 
Privacy  Act  Officer,  Defense  Logistics 
Agency,  ATTN:  CAAR,  8725  John  J. 
Kingman  Road,  Suite  2533,  Fort  Belvoir, 
VA  22060-6221. 

FOR  FURTHER  MFORMAT10N  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  MF0RMAT10N:  The 
Defense  Logistics  Agmcy  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  specific  changes  to  the  record 
system  being  altered  are  set  forth  below 
followed  by  the  notice,  as  altered, 
published  in  its  entirety. 

An  altered  system  report,  as  required 
by  5  U.S.C  552a(r)  of  the  Privacy  Act 
was  submitted  on  October  14, 1997,  to 
the  House  Committee  on  Government 
Reform  and  Ovosi^t.  the  Senate 
Committee  on  Governmental  Affiurs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  ]>aiagraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  (feted  Fdiruary  8, 1996 
(February  20, 1996,  61  FR  6427). 

Datad:  October  21, 1997. 

LJI.BjrHn^ 

AhemateOSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

3322.10  DMDC 


SVSTEMI 

Defnue  Manpower  Deta  Center  Data 
Base  (F^KvaryM.  1996.  61  PR  6354). 


I  OF  neCONOe  MMNTMNB)  M  TtC 
SVSTHIi  BICtUDen  CATEQONES  OF  USERS  AMI 
THE  FURPOSES  OF  SUCH  USES: 


CATCB0HB8  OF  SEC  ORBS  M  THE  SYSTBI: 

bi  the  first  paragraph,  delete  'military 
hoepilaliaation  records'  and  replace 
with  'military  ho^italiaation  and 


Delete  paragraph  l.b.  and  replace 
with  'b.  To  provide  identifying  military 
personnel  data  to  the  DVA  and  its 
insurance  program  contractor  for  the 
purpose  of  notifying  separating  eligibfe 
Reservists  of  their  light  to  apply  for 
Veteran's  Group  Life  Insurance  coverage 
under  the  Veterans  Benefits 
Improvement  Act  of  1996  (38  USjC 
1968).' 

Delete  paragraph  4.b.  and  replace 
with  "b.  To  the  Office  of  Child  Su{^part 
Enforcement,  Federal  Parent  Locator 
Service,  DHHS,  pursuant  to  42  U.S.C 
653  and  653a,  to  assist  in  locating 
individuals  for  the  purpose  of 
establishing  parentage;  establishing, 
setting  the  amount  of,  modifying,  or 
enforcing  child  support  obligations:  or 
enforcing  child  custody  or  visitation 
orders;  and  for  conducting  computer 
matrhing  as  authorized  by  E.0. 12953  to 
facilitate  the  enforcement  of  child 
support  owed  by  delinquent  obligors 
within  the  entire  civilian  Federal 
government  and  the  Uniformed  Services 
work  force  (active  and  retired). 
Identifying  delinquent  obligors  will 
allow  State  Child  Support  Enforcanent 
agencies  to  commence  wage 
withholding  or  other  enforcement 
actions  against  the  obligors.' 

Note  1:  Information  requested  by 
DHHS  is  not  disclosed  when  it  wcmld 
contravene  U.S.  national  policy  or 
security  interests  (42  U.S.C  653(e)). 

Ntite  2:  Quarterly  wage  information  is 
not  disclosed  for  those  individuals 
poforming  intelligence  or  coimter- 
intelligence  functions  and  a 
determination  is  made  that  disclosure 
could  endanger  the  safety  of  the 
individual  or  compromise  an  ongoing 
investigation  or  intelligence  mission  (42 
U.S.C  653(n)). 

Add  a  new  peragraph  '21.  To  the 
Educational  Testing  Service,  American 
College  Testing,  and  like  mganizations    - 
for  purposes  of  obtaining  testing, 
academic,  socioeconomic,  and  related 
dranographic  data  so  that  analytical 
personnel  studies  of  the  Departmrait  of 
Defense  civilian  and  military  workforce 
can  be  conducted.  Note:  Data  obtained 
from  such  organizations  and  used  by 
DoD  does  not  contain  any  information 
which  identifies  the  individual  about 
whom  the  data  pertains. 
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Delete  first  s«itence  and  isplace  with 
'DispcMition  pending.'  ■*  ^ 


SSBL10  OMDC 


Defame  Manpowrer  Qeta  Center  Data 


tVSTBI  LOCATION: 

Primary  location  -  W.R.  Church 
Computw  Canter.  Naval  Postgraduate 
School.  Monterey.  CA  93943-5000. 

Back-up  files  maintained  in  a  bank 
vauh  in  Hermann  Hall,  Naval 
Poetgraduate  School.  Monterey.  CA 
93943-5000. 


CATEOOW  OF 


BYTTC 


All  uniformed  services  officers  and 
enlisted  personnel  who  served  on  active 
duty  from  ^lly  1.  1968,  and  after  or  who 
have  been  a  member  of  a  reserve 
component  since  July  1975;  retired 
military  personnel;  participants  in 
Project  100.000  and  Proiect  Transition, 
and  the  evaluation  control  groups  for 
these  programs.  All  individuals 
examined  to  determine  eligibility  for 
military  service  at  an  Armed  Forces 
Entrance  and  Examining  Station  bom 
^lly  1, 1970,  and  later. 

DoD  civilian  employees  since  January 
1. 1972. 

All  veterans  who  have  used  the  GI 
Bill  education  and  training  employment 
senricea  office  lince  January  1. 1971.  All 
veterans  who  have  used  GI  Bill 
education  and  training  entitlements, 
who  visited  a  state  employment  service 
office  since  January  1. 1971,  or  who 
participated  in  a  Department  of  Labor 
special  program  since  July  1. 1971.  All 
individuals  who  evw  participated  in  an 
educational  program  sponsored  by  the 
U.S.  Armed  Forces  Institute  and  all 
individuals  who  ever  p>articipated  in  the 
Armed  Forces  Vocational  Aptitude 
Testing  Programs  at  the  high  school 
level  since  September  1969. 

Individuals  who  responded  to  various 
paid  advertising  campaigns  seeking 
•alistmant  information  since  July  1, 
1973;  participants  in  the  Department  of 
Health  and  Hiunan  Services  National 
Longitudinal  Survey. 

Individuals  responding  to  recruiting 
advotisements  since  January  1967; 
survivors  of  retired  military  personnel 
who  are  eligible  for  or  currently 
receiving  dijMbility  payments  or 
disatnlity  income  compensation  from 
the  Oeputmei  '  of  Veteran  ACEur^. 
surviving  spouses  of  active  or  retired 
deceased  niilitary  personnel:  100% 
disabled  veterans  and  their  survivors. 


Individuals  receiving  disability 
compensation  from  the  Department  of 
Veteran  AfEurs  or  who  are  covered  by 
a  Department  of  Veteran  AfEairs' 
insurance  or  benefit  program: 
dependents  of  active  duty  military 
retirees,  selective  service  registrants. 

Individuals  receiving  a  security 
background  investigation  as  identified 
in  the  Defionse  Centeal  Index  of 
Investigation.  Former  military  and 
civilian  personnel  who  are  employed  by 
DoD  contractors  and  are  subject  to  the 
provisions  of  10  U.S.C  2397. 

All  Federal  Civil  Service  employees. 

All  non-appropriated  funded 
individuals  who  are  en^)loyed  by  the 
Department  of  Defense. 

Individuals  who  were  or  may  have 
been  the  subfect  of  tests  involving 
chemical  or  biological  human-subject 
tasting;  and  individuals  who  have 
inquired  or  provided  information  to  the 
Department  of  Defiense  concerning  such 
testing. 

CA 


MimSVSTBI: 

Computerised  personnel/ 
employment/pay  records  codsisting  of 
name.  Service  Nuimber,  Selective 
Service  Number,  Social  Seciuity 
Number,  compensation  data, 
demographic  information  such  as  home 
to¥im,  age.  sex,  race,  and  educational 
level:  civilian  occupational  information: 
civilian  and  military  acquisition  work 
force  warrant  location,  training  and  job 
specialty  information:  military 
personnel  information  such  as  rank, 
length  of  service,  military  occupation, 
aptitude  scores,  post-service  education, 
training,  and  employment  information 
for  veterans;  participation  in  various 
inservice  education  and  training 
programs;  military  hospitalisation  and 
medical  treatment,  immunization,  and 
pharmaceutical  dosage  records:  hoate 
and  work  addresses:  and  identities  of 
individuals  involved  in  incidents  of 
child  and  spouse  abuse,  and 
information  about  the  nature  of  the 
abuse  and  sovices  provided. 

CHAMPUS  claim  records  mnhiining 
enrollee,  patient  and  health  care  facility, 
provided  data  such  as  cause  of 
treatment,  amount  of  payment,  name 
and  Social  Security  or  tax  identification 
number  of  providers  or  potential 
providars  of  care. 

Selective  Service  System  registration 
data. 

Department  of  Veteran  Afhirs 
disutility  payment  records. 

Cradit  or  financial  data  as  required  bte 
security  background  investigations. 

Criminal  history  inforoMtion  on 
individuals  who  subsequently  enter  the 
military. 


Office  of  Personnel  Management 
(OPM)  Central  Personnel  Data  File 
(CPDF).  an  extract  from  OPM/GOVT-1. 
GoieFal  Personnel  Records,  containing 
employment/personnel  data  on  all 
Fedoal  emplojrees  consisting  of  name. 
Social  Security  Number,  date  of  birth, 
sex,  work  schedule  (full-time,  part-time, 
intermittent),  annual  salary  rate  (but  not 
actual  earnings),  occupational  series, 
position  occupied,  agency  identifier, 
geographic  location  of  duty  station, 
metropolitan  statistical  aree,  and 
personnel  office  identifier.  Extract  from 
OPM/CENTRAL-l,  Qvil  Service 
Retirement  and  Insurance  Records, 
containing  Civil  Service  Claim  number, 
date  of  birth,  name,  provision  of  law 
retired  under,  gross  annuity,  length  of 
service,  annuity  commencing  date, 
former  employing  agency  and  home 
address.  These  rectods  provided  by 
OPM  for  approved  computer  mutfhing 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Security  Number,  name,  and  work 
address. 

AUTHOWTY  FOe  KMSfTBIANCE  OF  T>C  tVaTaC 

5  U.S.C  301,  Departmental 
Regulations:  5  U.S.C  App.  3  (Pub.L.  95- 
452,  as  amended  (Inspector  General  Act 
of  1978));  10  U.S.C  136,  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness;  10  U.S.C  2358,  Research  and 
Development  Projects;  and  E.O.  9397 
(SSN). 


The  purpose  of  the  S3rstem  of  records 
is  to  provide  a  single  central  facility 
within  the  Department  of  Defense  to 
assess  manpower  trends,  supp>ort 
personnel  and  readiness  functions,  to 
perform  longitudinal  statistical 
analyses,  identify  current  and  former 
DoD  civilian  and  military  persoimel  for 
purposes  of  detecting  fraud  and  abuse  of 
pay  and  benefit  programs,  to  register 
current  and  former  DoD  civilian  and 
military  personnel  and  their  authorized 
dependents  for  purposes  of  obtaining 
medical  examination,  treatment  or  other 
benefits  to  which  they  are  qualified,  and 
to  collect  debts  owed  to  the  United 
States  Government  and  state  and  local 
governments. 

Information  wUl  be  used  by  agency 
officials  and  employees,  or  authorized 
contractors,  and  other  DoD  Components 
in  the  preparati<m  of  the  histories  of 
human  chemical  or  biological  tasting  ot 
exposure:  to  conduct  scientific  studies 
or  medical  follow-up  programs;  to 
respond  to  Congressional  and  Executive 
branch  inquiries;  and  to  provide  data  or 
documentation  relevant  to  the  testing  or 
exposure  of  individuals 
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All  records  in  this  record  system  are 
subject  to  use  in  anthorized  computer 
matching  programs  within  the 
Department  of  Defense  and  with  odksr 
Federal  agencies  or  non-Fedaial 
aoencies  as  regulated  by  the  Privacy  Act 
ot  1974.  as  amended.  (5  U.S.C  552a). 


In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
spacificaUy  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C  5S2a(b)(3)  as  foUows: 

1.  To  the  Department  of  Veteran 
Afhirs  (DVA): 

a.  To  provide  military  personnel  and 
pay  data  for  present  and  former  military 
personnel  for  the  purpose  of  evaluating 
use  of  veterans  boiefits,  validating 
benefit  eligibility  and  mninhiiniwg  the 
health  and  well  being  of  v^erans. 

b.  To  provide  identifying  military 
personnel  data  to  the  DVA  and  its 
insurance  program  contractor  for  the 
purpose  of  notifying  seperating  eligible 
Reservists  of  their  right  to  apply  for 
Veteran's  Group  Life  Insurance  coverage 
under  the  Veterans  Benefits 
Improvement  Act  of  1996  (38  U.S.C 
1966). 

c.  To  ragistn'  eligible  veterans  and 
their  dependents  for  DVA  programs. 

d.  To  conduct  computer  matrhing 

programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C  552a).  for 
the  purpose  o£ 

(1)  Providing  fiill  identification  of 
active  duty  military  personnel, 
including  full-time  National  Guard/ 
Reserve  support  personnel,  for  use  in 
the  administration  of  DVA's 
Compensation  and  Pension  benefit 
program.  The  information  is  used  to 
determine  continued  eligibility  for  DVA 
disability  compensation  to  recipients 
who  have  returned  to  active  duty  so  that 
benefits  can  be  adjusted  or  terminated 
as  reqiiired  and  steps  taken  by  DVA  to 
collect  any  resulting  over  payment  (38 
U.S.C.  5304(c)). 

(2)  Providing  military  personnel  and 
financial  data  to  the  Veterans  Benefits 
Administration,  DVA  for  the  purpose  of 
determining  initial  eligibility  and  any 
changes  in  eligibility  status  to  insure 
proper  pa3rment  of  braiefits  for  GI  Bill 
education  and  training  benefits  by  the 
DVA  under  the  Montgomery  GI  Bill 
(Title  10  U.S.C,  Chapter  1606  - 
Selected  Reserve  and  Title  38  U.S.C, 
Chapter  30  -  Active  Duty).  The 
administrative  responsibilities 
designated  to  both  agencies  by  the  law 


require  that  data  be  exchanged  in 
administering  the  prooams. 

(3)  Providing  identincation  of  r« 
duty,  including  foil-time  sappoit 
National  Guard/Reserve  military 
personnel,  to  the  DVA,  for  the  purpose 
of  deducting  reserve  tinw  served  from 
any  DVA  disability  compensation  paid 
or  waivw  of  VA  benefit  The  law  (10 
U.S.C  12316)  prohibits  receipt  of 
reserve  pey  and  DVA  compensation  for 
the  same  time  period,  however,  it  does 
permit  waiver  of  DVA  compens^ion  to 
draw  reserve  pay. 

(4)  Providing  identification  of  farmer 
active  duty  mmtary  personnel  who 
lecrived  separaticm  pajrmmts  to  the 
DVA  for  the  purpose  of  deducting  such 
repa]fment  from  any  DVA  disability 
compensation  paid.  The  law  requires 
recoupment  of  severance  payments 
before  DVA  disability  compensatimi  can 
be  paid  (10  U.S.C  1174). 

(5)  Providing  idmtification  of  former 
military  personnel  and  sxirvivor's 
financial  benefit  data  to  DVA  for  the 
purpose  of  identifying  military  retired 
pay  and  survivor  benefit  payments  for 
use  in  the  administration  of  the  DVA's 
Con^MDsation  and  Pension  program  (38 
U.S.C  5106).  The  information  is  to  be 
used  to  process  all  DVA  award  actions 
more  efficientfy.  reduce  subsequent 
overpayment  collection  actions,  and 
minimize  erroneous  payments. 

2.  To  die  Office  of  Prasonnel 
Management  (OPM): 

a.  (^mxiating  of  personnel/ 
employment/financial  data  for  the 
purpose  of  carrying  out  OPM's 
management  functions.  Records 
disclosed  concern  pay,  benefits, 
retirement  deductions  and  any  other 
information  necessary  for  those 
management  functions  required  by  law 
(PubX.  83-598.  84-356,  86-724.  94-455 
and  5  U.S.C  1302. 2951.  3301. 3372. 
4118.  8347). 

b.  To  conduct  computer  matrMng 
programs  regulated  fay  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C  552a)  for 
the  pxupose  o^ 

(1)  Exchanging  persoimel  and 
financial  information  on  certain  military 
retirees,  who  are  also  civilian  employees 
of  the  Federal  government,  for  the 
purpose  of  identifying  those  individuals 
sul^sct  to  a  limitation  on  the  amount  of 
military  retired  pay  they  can  receive 
imder  die  Dual  Compensatioo  Act  (5 
U.S.C  5532),  and  to  permit  adjustments 
of  military  retired  pey  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  comp«isalion 
and  pay  cap  restrictions. 

(2)  Exchanging  personnel  and 
financial  data  on  civil  service 
annuitants  (including  disatHUty 


annuitants  under  age  60)  who  are 
reempfoyed  by  DcD  to  insure  that 
annuities  of  EJoD  reemployed  annuitants 
are  terminated  where  ^^ppliraMe.  and 
salaries  are  corractly  offset  where 
applicable  as  required  by  law  (5  U.S.C 
8331. 8344. 8401  and  8468). 

(3)  Rxchanging  personnel  and 
finanrial  data  to  identify  individuals 
who  are  improperly  receiving  military 
retfaed  pay  and  cradit  for  military 
service  in  their  civil  service  nnnuifles. 
or  annuities  besed  on  the  'guaranteed 
minimum'  disutility  formula.  The 
match  will  identify  and/or  prevent 
erroneous  payments  under  ibm  Civil 
Service  Retirement  Act  (CSRA)  5  U.S.C. 
8331  and  the  Federal  Employees' 
Retirement  System  Act  (FERSA)  5 
U.S.C  8411.  DUD'S  lagpl  authority  for 
monitosing  rotired  pay  is  10  U.S.C 
1401. 

(4)  Rwhaiiging  civU  BWKJLe  Sttd 

Reinrve  military  personnel  data  to 
identify  those  individuals  of  die  Reserve 
forces  who  are  employed  by  the  Federal 
goveniment  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  thooa 
particular  individuals  ocmpying  critical 
positions  as  civilians  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
reserve  status  of  those  affected 
personnel  so  that  a  choice  of 
terminating  the  position  or  the  reserve 
assignment  can  be  made  by  the 
individual  concerned.  The  authorify  for 
conducting  the  computer  matdi  is 
contained  in  E.0. 11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Services. 

3.  To  the  Internal  Revenue  Service 
(IRS)  for  the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilizaticm  purposes  and 
for  tax  administration.  For  the  purpose 
of  conducting  aggregate  statistical 
analyses  on  the  impact  of  DoD 
posonnel  of  actual  changes  in  the  tax 
laws  and  to  conduct  aggregate  statistical 
analyses  to  lifastream  «»ming«  of 
current  and  former  military  personnel  to 
be  used  in  stud3ring  the  comparabilify  of 
civilian  and  military  pay  benefits.  To 
aid  in  administration  of  Federal  Income 
Tax  laws  and  regulations,  to  identify 
non-compliance  and  delinquent  filers. 

4.  To  the  Department  of  Health  and 
Human  Services  pHHS): 

a.  To  the  Office  of  the  Inspector 
General,  DHHS,  for  the  purpose  of 
identification  and  investigaticm  of  OoD 
employees  and  military  memben  who 
may  be  improperiy  receiving  funds 
under  the  Aid  to  Families  of  Dependent 
Children  ProBsm. 

b.  To  the  (mice  of  Child  Support 
Enforcement.  Federal  Parent  Locator 
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Sorrioe.  OHHS.  ponuant  to  42  U.S.C 
653  and  653a;  to  assist  in  locatiiig 
individuals  fior  the  piiipose  of 
establishing  parentaga;  nstahlithifig. 
setting  the  amoiut  of.  modifying,  or 
enft»cing  chiid  support  obligations;  or 
enforcing  child  cnstody  or  visitaticHi 
orders;  and  ior  oonductiag  computer 
matrhing  as  authotixed  by  E.0. 12953  to 
facilitate  the  enforcement  of  child 
support  owed  by  delinquent  "**^fl'— 
wiifain  the  entire  drilian  Fodeal 
govaounent  and  the  Unifonand  Safvices 
work  tone  (aLlive  and  retirsd). 

J  delinquent  obligors  will 
>  State  Child  Support  Enforcement 
I  to  oonunenoe  wage 
widiholding  or  other  anfatoanant 
actions  against  the  obUgon. 

Naia  1:  Information  requested  by 
mHS  is  not  disdoeed  when  it  wookl 
contravoie  US.  national  policy  or 
security  intareats  (42  LLS.C  653(e)). 

Nate  2:  Quaiteciy.wagB  information  is 
not  rfisrlnawd  for  those  individuals 
performing  intelMgenca  or  counter^ 
intelligence  functions  and  a 
dwtermination  is  made  that  disdosura 
could  endanger  the  safety  of  the 
iadhMaal  or  comprraniae  an  ongoing 
ln»wrtlpliiiii  or  intelbgmce  missioB  (42 
U.S.C.  KHfx)). 

c  To  the  Health  Care  Financing 
Administiation  (HCFA).  DHHS  fat  the 
purpose  of  monitoring  HCFA 
reimbursement  to  civilian  Kn^<«»l«  for 
Medicare  patient  treatment  The  date 
will  ensuTB  no  Department  of  Defense 
ph3nririana.  intanis  or  residents  are 
counted  for  HCFA  reimbursemaat  to 
hospitals. 

d.  To  the  Center  for  Disease  Control 
and  the  National  faistitutaa  of  Mental 
Health.  DHHS.  for  the  purpose  of 
ootedacting  studies  concerned  with  the 
kMl&and  well  b«ng  of  the  active  duty 
and  veteran  population. 

5.  To  the  Soaal  Security 
Administi^ion  (SSA): 

a.  To  the  OCice  of  Raaearch  and 
for  the  purpoee  of  conducting 

1  analyses  of  impect  of  military 
servfoeanduaeof  GI  Bill  benefits  on 
long  term  warnings 

b.  To  the  Bureau  of  Supplemental 
Security  Income  to  conduct  computar 
— liliiiH;  programs  regulated  by  the 
Privacy  Act  of  1974.  as  amandfld  (5 
U.S.C  552a).  for  the  purpoee  of 
verifying  information  provided  to  the 
SSA  by  applicants  aitd  recipients  who 
are  retired  military  meuibets  or  their 
surrivors  for  Supplemental  Security 
bicaoie  (SSI)  benefits.  By  law  (42  US.C. 
1383)  the  SSA  is  required  to  verify 
eligibility  fectors  aod  other  relevuit 
information  provided  by  the  SSI 
applicant  from  independent  or  collateral 


ififerm»Hn«i  —  m  r  1 1 1  i    j  hwfcwa  i»<tiBg 

SSI  determinations  of  eligibility, 
payment  amounts  or  ad)ustinents 
thereto. 

6.  To  the  Selective  Service  System 
(SSS)  for  the  purpose  of  fedlltating 
complianoe  of  members  mad  former 
ineinheis  of  the  Armed  Forces,  both 
active  and  reaerve.  with  the  provisions 
of  the  Selective  Service  registration 
regulations  (50  U.S.C  App.  451  and 
E.O.  11623). 

7.  To  DoD  Qvilian  Conttectocsand 
grantees  for  the  purpose  of  pei  funning 
reeearch  on  manpower  problems  for 
statistical  analyses. 

8.  To  the  Department  of  Labor  (DOL) 
to  reconcile  the  accuracy  of 
unemployment  compensation  payments 
made  to  former  DoD  civilian  employees 
and  military  members  by  the  states.  To 
the  Department  of  Labor  to  survey 
military  separations  to  determine  the 
effectiveness  of  programs  »««i«Hng 
veterans  to  obtain  amploymenL 

9.  To  the  U.S.  CoMt  Guard  (USOG)  of 
the  Department  of  Transportation  (DOT) 
to  conduct  computer  mah-hing  programs 
regulated  by  the  Privacy  Act  of  1974.  as 
amaoded  (5  U.S.C  552a).  for  the 
purpoee  of  iwrfhanging  persoiuiel  and 
finuicial  infonnatiim  on  certain  retired 
usee  military  members,  who  are  also 
civilian  employees  of  the  Federal 
government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  military 
pay  they  can  receive  under  the  Dual 
Compensation  Act  (5  U.S.C  5532).  and 
to  pcffmit  adjustments  of  military  retired 
pay  by  the  U^.  Coast  Guard  and  to  take 
steps  to  recoup  exceas  of  that  permitted 
under  the  dual  compoisation  and  p^ 
cap  restrictions. 

10.  To  the  Department  of  Housing  and 
Urfaui  Development  (HUD)  to  provide 
data  contained  in  this  record  system 
that  includes  the  name.  Social  Security 
Number,  salary  and  retiiement  pay  for 
the  purpoee  of  verifying  continuing 
eligttnlify  in  HUD's  assisted  housing 
programs  maintained  by  the  Public 
Housing  Authorities  (PHAs)  and 
sufaaidixed  muhi-femify  proiect  owners 
or  management  agents.  Eksta  furnished 
will  be  reviewed  by  HUD  or  the  PHAs 
with  the  technical  assistance  bom  the 
HUD  Office  of  the  inspector  General 
(OIG)  to  datumine  whether  the  income 
reported  by  tmanto  to  the  PHA  or 
subaidizad  multi-femify  project  owmer 
or  management  agsnt  is  correct  and 
complies  with  HUD  and  PHA 
requiramante. 

11.  To  Federal  and  Qaasi-Fedanl 
aganciea,  territorial,  state,  and  local 
govemmenht  to  support  personnel 
functions  requiring  data  on  prior 
military  service  aedit  for  thek 


ampfojrees  or  for  job  applications.  To 
determine  continued  eligibility  and  help 
eliminate  fraud  and  abuse  in  benefit 
programs  and  to  collect  debts  and  over 
paymento  owed  to  these  programs.  To 
aarist  in  the  return  of  unclaimed 
property  or  assets  escheated  to  states  of 
civilian  employees  and  military  member 
and  to  provide  members  and  Cnmer 
members  with  information  and 
assistance  regarding  various  benefit 
entitlements,  such  as  state  bonuses  for 
veterans,  etc.  Information  releesed 
includes  name.  Social  Security  Nombar, 
and  military  or  civilian  addreas  of 
individuals.  To  detect  fraud,  waste  and 
abuse  pursuant  to  the  authority 
contained  in  the  Inspector  General  Act 
of  1978.  as  ameiKied  (Pub.L.  95-452)  for 
the  purpose  of  determining  eligibility 
for,  and/or  continued  compliam»  wUh. 
any  Federal  benefit  program 
requirements. 

12.  To  private  consumer  reporting 
aganciea  to  comply  with  the 
requirements  to  update  security 
clearance  investigations  of  DoD 
posonnel. 

13.  To  consumer  reporting  agencies  to 
obtain  current  addresses  of  separated 
military  poaonnel  to  notify  them  of 
potential  benefits  eligibility. 

14.  To  Defense  contractors  to  monitor 
the  mnployment  of  former  DoD 
employees  and  members  subject  to  the 
provisions  of  41  U.S.C  423. 

15.  To  financial  depository 
institutions  to  assist  in  locating 
individuals  with  dormant  accounto  in 
danger  of  reverting  to  state  ownership 
by  ncheatment  for  accounta  of  DoD 
civilian  onployees  and  military 
members. 

16.  To  any  Federal,  stete  at  local 
ageiKy  to  conduct  authoriaed  computer 
matrhing  |»ograms  regulated  by  the 
Privacy  Act  of  1974,  as  amended.  (5 
U.S.C  552a)  for  the  purposes  of 
identifying  and  locating  delinquent 
debttxs  fat  collection  of  a  claim  owed 
the  Depertment  of  Driense  or  the  Unites 
Stetes  Government  under  the  Debt 
Collection  Act  of  1982  (Pub.L.  97-365) 
and  the  Debt  Collection  Improvement 
Act  of  1996  (Pub.L.  104-134). 

17.  To  state  and  local  law 
enforcement  investigative  agencies  to 
obtain  crimiiml  history  information  for 
the  purpose  of  evaluating  military 
service  performance  and  security 
clearance  procedures  (10  U.S.C  2358). 

18.  To  the  United  States  Postal 
Service  to  conduct  computer  muffhing 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C  552a),  for 
the  porpoaes  o£ 

a.  Exchanging  civil  aovice  and 
Reserve  military  persoruiel  date  to 
identify  those  individuals  of  the  Raaarve 
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forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  who  cannot  be 
released  for  extended  active  dufy  in  the 
event  of  mobilization.  The  Postal 
Service  is  informed  of  the  reserve  status 
of  those  affected  persoimel  so  that  a 
choice  of  terminating  the  position  on 
the  reserve  assignment  can  be  made  by 
the  individual  concerned.  The  authority 
for  conducting  the  computer  itu>trh  is 
contained  in  E.O.  11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

b.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  sx^^ect  to 
a  limitation  on  the  amount  of  retired 
military  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C  5532), 
and  permit  adjustments  to  military 
retired  pey  to  be  made  by  the  Definise 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pa^  cap  restrictions. 

19.  To  the  Armed  Forces  Retirement 
Home  (AFRH).  which  includes  the 
United  States  Soldier's  and  Airmen's 
Home  (USSAH)  and  Uie  United  States 
Naval  Home  (USNH)  for  the  purpose  of 
verifying  Federal  payment  information 
(military  retired  or  retainer  pay,  civil 
service  annuity,  and  compensation  from 
the  Department  of  Veterans  AfiEairs) 
currenUy  provided  by  the  residents  for 
computation  of  their  monthly  fee  and  to 
identify  any  unreported  benefit 
pajrments  as  required  by  the  Armed 
Forces  Retirement  Home  Act  of  1991, 
PubX.  101-510  (24  U.S.C  414). 

20.  To  Federal  and  Quasi-Federal 
agencies,  tentorial,  state  and  local 
governments,  and  contractors  and 
grantees  for  the  purpose  of  supporting 
research  studies  concerned  with  the 
health  and  well  being  of  the  active  dufy 
and  veteran  population.  DMDC  will 
disdoae  infcvmation  from  this  s]rstam  of 
records  for  research  purposes  whna     - 
DMDC: 

a.  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
pcdicy  limitatioiu  imder  which  the 
record  was  provided,  collected,  w 
obtained; 

b.  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  rectnd  is 
provided  in  individuaUy  identifiable 
tana,  and  (2)  wanante  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

c.  Has  required  the  recipient  toll) 
establish  reasonable  administiative. 


technical,  and  physical  saf^uards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  ranove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  reseerch  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B) 
for  use  in  anothra-  research  project, 
imder  these  same  conditions,  and  with 
written  authorization  of  the  Department. 
(C)  for  disclosure  to  a  propaly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  at 
destroyed  at  the  earliest  oppcHtunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law; 

d.  Has  secured  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingitess  to 
abide  by  these  provisions. 

21.  To  the  Educational  Testing 
Service,  American  College  Testing,  and 
like  organizations  for  purposes  of 
obtaining  testing,  academic, 
socioeconomic,  and  related 
demographic  date  so  that  analytical 
personnel  studies  of  the  Department  of 
Defense  civilian  and  military  workforce 
can  be  conducted.  Note:  Data  obtained 
from  such  organizations  and  used  by 
DoD  does  not  contain  any  informaticm 
which  identifies  the  individual  about 
whom  the  data  pertains. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  DLA  compilation  of 
record  system  notices  apply  to  this 
record  system. 

AND  ntACnca  PON  STONM8, 
rCHWIO,  nCTJMNWQ,  aWD 
OF  RBOOnn  M -nC  STSTHK 

STOMiQE: 

Electnuiic  storage  media. 

mwiwAwuu. 

Retrieved  by  name.  Social  Securify 
Number,  occupation,  or  any  other  data 
element  contained  in  systenL 


after  hours  and  only  properiy  cleared 
and  authorized  perscoinel  have  < 


ViJR.  Church  Computer  Center  -  Tapes 
ue  stored  in  a  locked  cage  in  a 
controlled  access  area;  tapes  can  be 
ph3^sicaUy  acceaaed  onfy  by  compular 
center  personnel  and  can  be  mounted 
for  processing  only  if  the  appropriate 
securify  code  is  provided. 

Back-up  location  -  Tapes  are  stored  in 
a  bank-type  vault;  buildingi  are  locked  ' 


IKsposition  pending. 

SrsrBilMNAOB«(S)  AND  ADIWESS: 

Depufy  Director,  Defense  Manpower 
Data  Centra-,  DoD  Center  Monterey  Bay, 
400  Ogling  Road.  Seaside.  CA  93955- 
6771. 

NOnRCAIWH  M0C8MMK: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Heedquaiters.  Defense 
Logistics  Agency.  ATTN:  CAAR.  8725 
John  J.  Kingman  Road,  Suite  2533.  Fort 
Belvoir.  VA  22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individuaL 


Individuals  seeking  Access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
irxjuiries  to  the  Privacy  Act  Officer. 
Headquarters.  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individuaL 


The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21. 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road.  Suite  2533.  Fort  Belvoir.  VA 
22060-6221. 


The  military  services,  the  Department 
of  Veteran  Affurs,  the  Department  ai 
Education,  Department  of  Health  and 
Human  Services,  from  individuals  via 
survey  questionnaires,  the  Departmoit 
of  Labor,  the  OfBce  of  Personnel 
Management.  Federal  and  Quasi-Federal 
agencies,  and  the  Selective  Service 
System. 


iTORINi) 
None. 
[FR  Doc  97-2B3S6  Fikd  lO-M-97:  S.-4S  am] 
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DB>AfmiDfT  OF  EDUCATION 

wooce  Of  rTopoeec  RnOrnwDon 
CoMectionr 


AOa«Y:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request 


r:  The  Deputy  Chief  Infbnnation 
OCBoar.  Office  of  the  Chief  Infonnation 
Officer,  invites  comments  on  the 
proposed  infonnation  collection 
requests  as  required  by  the  Paperworic 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  26. 1997. 


I  Written  comments  and 
requests  fior  copies  of  the  proposed 
innmnation  collection  requests  should 
be  addressed  to  Patiick  J.  Shenill, 
Department  of  Education.  600 
badependence  Avenue.  S.W..  Room 
5624,  Regional  Office  Boildiiig  3, 
Washington.  DC  20202-4651. 
FOR  RIRTMBt  MFOMMTCWGONrACT: 
Patrick  J.  Shenill  (202)  706-8196. 
faidividuals  who  use  a 
telerommnnications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
•U^naBfTARY  MFOMMTKM:  Section 
3506  of  the  Paperwork  Reductitm  Act  of 
1995  (44  U.S.C  Chapter  35)  requiraa 
that  the  Office  of  Managemmt  and 
Budget  (CMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUectioii  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defiast  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfnre 
widi  any  agency's  ability  to  perfinmi  its 
ttMtaOurj  obligi^iions.  The  Deputy  Chief 
Information  Officn.  Office  of  the  Chief 
Information  Officer,  publishes  thi« 
notice  containing  proposed  infonnation 
collection  requests  prior  to  sulunission 
of  theae  requests  to  CMB.  Each 
proposed  infixmation  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  rstnatatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
informatioa:  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Rqntting  and/or  Recordkeeping 
hHwieii.  OMB  invites  public  comment  at 
die  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  ). 
Shenill  at  the  address  specified  above. 


The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  D^nrtment.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  infonnation  to  be 
collected,  and  (5)  how  might  the 
Department  minimigg  the  burden  of  this 
collection  on  the  respondents,  inrrhiHing 
through  the  use  of  information 
technology. 

Dated:  Octobar  21, 1997. 
Gloria  I 


Deputy  Chief  Infonnation  Offioat.  Offica  of 
the  Chief  Infonnation  Officer. 

Office  of 


TVpe  <^  Renew:  Revision. 

Tah:  Annual  Report  of  Children  in 
State  Agency  and  Locally  Operated, 
Institutions  for  Neglected  ox  Delinquent 
Children. 

Aequency:  Annually. 

Affected  Pubiic:  State,  Local  or  Tribel 
Gov't,  SEAs  or  LEAs. 

Annuo/  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  3,052. 
Burden  Hours:  4.120. 

Ahstrad'  An  ■»«i*iial  survey  is 
conducted  to  collect  data  on  (1)  the 
number  of  children  enrolled  in 
educational  programs  of  State-operated 
institutions  for  neglected  or  delinquent 
(N  or  D)  children,  comnumity  day 
programs  for  N  ot  D  children  and  adult 
correctional  institutions  and  (2)  the 
October  caseload  of  N  or  D  children  in 
local  institutions.  ED  uses  the  data 
collected  through  this  survey  in  the 
statutory  formula  to  allocate  Title  I,  Part 
A  and  Part  D,  Subpart  1  funds. 

[FR  Doc  97-28324  Filed  1IK-24-S7:  8:45  ami 


DEPARTMBIT  OF  BXICATION 

SubmMon  for  OMB  ftoviaw; 
CofiMMnt  Rw|UMt 


Department  of  Education. 
ACTION:  Submission  for  OMB  review. 
comment  request 


The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Infonnation 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  26, 1997. 


t:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  AfEdrs. 
Attention:  Dan  Chenok,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW..  Rocnn  10235.  New 
Executive  Office  Building.  Washington. 
DC  20503.  Requests  for  copies  of  the 
propueed  infonnation  collection 
lequaels  should  be  addressed  to  Patrick 
).  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regionai)  Office  Building  3, 
Washingtim.  DC  20202-4651. 


FPU  FUmWCT  ■rOWJATION  CONTACT! 

Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deef 
(TTM))  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
betwreen  8  a.m.  and  8  pjn..  Eastern  time. 
Monday  through  Friday. 


vnOHi  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defaat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfare 
with  any  agmcy's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  OfBcer,  Office  of  the  Chief 
Information  OfBcer,  publishes  this 
notice  containing  proposed  information 
coUection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested. 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Htle;  (3)  Summary 
of  the  collection:  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Re^Mndents  and 
frequency  of  coUection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  conunent  at 
the  address  specified  above.  Copies  of 
the  requests  are  avail^le  from  Patrick  ). 
SheniU  at  the  address  specified  above. 

Dated:  October  21. 1997. 
derial 


Deputy  Chief  Information  Officer.  Office  of 
the  Chief  Infixmation  Officer. 

Office  of  Elenantaiy  and  SeooiMUfy 


7>pe  ofRemevr.  Reinstatement 
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Title.-  Application  for  Grants  Under 
the  Mi^et  Schools  Assistance  Program 
(MSAP). 

frequency:  TriomiaUy. 

Affected  Pubtic:  State.  Local  or  TifiMl 
Gov't.  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hoar  Burden: 

Reeponaes:  180. 
Burden  Hours:  4.500. 

Abetract:  The  appUcation  is  used  by 
local  educational  agencies  to  apply 
under  the  magnet  schools  program.  The 
Department  uses  this  information  to 
midce  grant  awards. 

[FR  Doc.  97-28323  FUad  10-24-97;  8:45  am) 


DEPARTMENT  OF  EDUCATKM 
tCraANOL:8CJ09 

iln  Areas  of 


Science  Foundatiop  is  providing  for  its 
graduate  feUowships. 

Institutional  Payment:  The  Secretary 
estimates  that  the  institutional  pa3rment 
for  acadwmir  year  1996-1999  wiU  be 
$10,051,  whidi  represents  a  3.3  percent 
adjustment  of  the  academic  year  1997- 
1998  payment  baaed  on  the  Department 
of  Labor's  (vojection  in  April  1997  of 
the  Consumer  Price  Index  (CPI)  fcx' 
1997.  The  Secretary  wiU  adjust  the 
institutional  pajrment  prior  to  the 
issuance  of  grant  awards  based  on  die 
Department  of  Lri>or's  {Hojection  in 
December  1997  of  the  CPI  for  1998. 


AppMcMionsforNawrAaiwdafor 
Y«v(FY)199B 

Purpose  of  Program:  This  program 
provides  feUowships  through  academic 
departmoits  and  programs  of 
institutions  of  hi^er  education  to  assist 
graduate  students  of  superior  ability 
who  demonstrate  financial  need.  The 
purpose  of  the  program  is  to  sustain  and 
enhance  the  capacity  for  teaching  and 
research  in  areas  of  national  need. 

Eligible  Appliamts:  Academic 
depeitments  and  programs  of 
in^tutions  of  hi^ier  education  that 
meet  the  requirements  in  34  CFR  648.2. 

Deadline  for  Transmittal  of 
Applications:  ]an}xary  5, 1998. 

Deadliiie  for  Intergovernmental 
Review:  Mardi  5. 1998. 

Applications  Available:  November  7. 
1996. 

AvaikUile  Funds:  $16,000,000. 

Estimated  Range  of  Awarx^ 
$122.251-$7504)00. 

Estimated  Average  Site  of  Awards: 
$243,000. 

Estimated  Numbar  of  Awards:  60. 

NalK  The  Department  is  not  bound  by  any 
estimatns  in  this  notioa. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77,  79.  82.  85.  and 
86;  and  (b)  the  regulations  in  34  CFR 
Part  648. 


AT10N: 

Stipend  Level:  The  Seoetary  has 
determined  that  the  ma-rimnni 
feUowship  stipend  for  academic  year 
1998-1999  is  $15,000,  which  is  equal  to 
the  level  of  support  that  the  National 


Absolute  Priorities 

IhMkr  34  CFR  75.105(cX3}  uad  34 
CFR  648.33,  the  Secretary  gives  an 
abaohite  preference  to  appUcatioru  that 
meet  one  or  more  of  the  following 
priorities.  The  Secretary  funds  under 
this  competition  only  ^plications  that 
meet  one  or  more  of  tbne  disoluta 
priorities: 

AppUcations  that  propose  to  provide 
feUowships  in  one  or  more  of  the 
foUowing  areas  of  national  need: 
Biology,  Chemistry.  Computer  and 
Information  Sciences,  Engineering. 
Geoscience.  Mathematics,  and  Physics. 

Invitational  Priority  1 — 

Within  the  absolute  priority  specified 
above,  the  Secretary  is  particulariy 
interested  in  receiving  applications  from 
mathematics  programs  that  train  PhJSs 
in  mathematics  who  wiU  specialize  in 
the  taartiing  of  mathematics,  to  students 
at  dte  K-12  level. 

Invitaticmal  Priority  2 — 

Within  the  absolute  priority  specified 
above,  the  Secretary  is  interested  in 
reoriving  appUcations  from  biology, 
chemistry,  and  physics  programs  that 
train  Ph.06  who  wiU  specialise  in  the 
h'i»*-hing  of  biology.  ch«nistiy  or 
physics,  to  students  at  the  K-12  level. 

Invitational  Priwity  3 — 

Within  the  absolute  priority  specified 
above,  the  Secretary  is  intesested  in 
receiving  appUcations  from  engineering 
programs  that  train  PIlDs  for  careers  in 
the  fields  of  environmental/ 
enviroiunental  health  and  robotic 
technology. 

For  Ajylicatioae  or  Lafivmalkw 
Contact 

Cosette  H.  Ryan.  U.S.  Department  of 
Education.  International  Education  and 
(kaduate  Program  Service,  600 
Independence  Ave,  S.W.,  Suite  600-B. 
Portals  BuUding.  Washington,  D.  C 
20202-5247.  Telephone:  (202)  260- 
3608.  Individuals  who  use  a 


telecommunications  device  for  tlw  daaf 
(TIX))  may  caU  the  Federal  infonnation 
R^y  Service  (FIRS)  at  1-800-877-8339 
betwean  •  a.BL  and  8  pjn..  Eastam  time. 
Monday  through  Friday. 

Individuals  with  disabiUties  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  jveoeding  paragraph. 

huiividoals  with  disabilities  ma) 
obtain  a  copy  of  the  ^ipUcation  package 
in  an  alternate  format  also,  by 
contacting  that  perscm.  However,  the 
Department  is  iMt  able  to  reproduce  in 
an  alternate  format  the  stanoard  forma 
included  in  the  appUcation  peckage. 

Nala:  TIm  official  spplicatioD  notica  iar  a 
dimtiuu«y  gant  cwinwititioc  i»  Am  i 
publisliad  in  &  FSi'      '  ~     ' 


Electianic  Access  to  Tliit  Cbcmnetit 

Anyone  may  view  this  document  as 
weU  as  aU  other  Department  of 
Educatitm  documents  published  in  the 
Federal  Kag^Msr,  in  text  or  portable 
document  format  (pdf)  on  the  Worid 
Wide  Web  at  either  of  the  foUowing 
sites: 

http://ocfo.ed.gov/fBdregJitni 
http://www.ed.gov/newsJitmI 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobet  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  dwut  using  the  pdf,  caU  die 
U.S.  Government  Printing  Office  toU 
free  at  1-886-293-6496. 

Piepam  niyell|  20  U.S.C  llStf- 
1134q-l. 

Detad:  Odobar  20. 1997. 
DavyA-Uafaaadtar. 
Astiatant  Secretary  for  I^oetmcondoiy 
Edacatioa. 
[FR  Doc.  97-2S42S  Filad  10-a4'e7;  S?tS  am) 
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f:  US.  Department  of  Energy. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 


r:  The  U.S.  Depertment  of 
Energy  (DCS)  armounces  its  intent  to 
prepare  an  environmental  imped 
statement  (EIS)  for  dw  S6M  Waate 
Program  at  the  Hanford  Site,  and  to 
conduct  a  public  scoping  process 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  as  amended 


SMlt 
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(42  U.S.C  4321  et  mq.).  The  Hanibnl 
SAi  Solid  Waste  Program  manages 
aavaral  types  of  solid  wastes  at  the 
Hanfiird  Site,  including  low4evel, 
mixed  low-level,  transuianic  and  mixed 
transuranic.  and  hazardous  wastes,  and 
contaminated  equipment.  Mixed  wastes 
contain  radioactive  and  hazardous 
components.  Other  solid  waste  types 
(i.e.,  municipal  soUd  waste,  high-level 
waste,  remediation  waste)  and  spent 
nuclear  Kiel  are  managed  by  other 
Hanford  Site  programs. 

The  Hanford  Site  Solid  (Radioactive 
and  Hazardous)  Waste  Program  EIS  will 
evaluate  the  potential  environmental 
impacts  associated  with  ongoing 
activities  of  the  Hanford  Site  Solid 
Waste  Program,  the  implementation  of 
piogiaiumatir  decisions  resulting  from 
the  Final  Waste  Management 
Progranuoatic  Envirorunental  Impact 
Statement  (WM  PEIS.  DOE/EIS-0200- 
F).  and  reasonably  foreseeable 
traatnwnt.  storage,  and  disposal 
facilities/activities.  The  EIS  will 
evaluate  alternatives  for  management  of 
the  Program's  radioactive  axui  hazardous 
wastes,  including  waste  generated  at  the 
Hanford  Site  or  received  from  ofErite 
generators,  during  the  same  20-yeea' 
period  evaluated  by  the  WM  PHS.  This 
EIS  will  comprehensively  analyze 
impacts  of  tlw  pnoposed  action  and 
reasonable  alternatives,  including 
potential  cumulative  impacts  of  other 
relevant  past,  present,  and  reasonably 
foreseeeble  activities.  The  EIS  will  be 
prepared  in  accordance  with  NEPA.  the 
Cowncil  CO  Environmental  Quality 
NEPA  Regulations  (40  CFR  Parts  1500- 
1508).  and  the  DGfi  NEPA  Regulatiaiis 
(10  CFR  Part  1021). 

IXK  invites  individuals, 
arganizations.  and  agencies  to  comment 
OB  ianaa  to  be  considered,  altemativas 
to  be  analyzed,  and  enviroimwntal 
impacts  to  be  addressed  in  the  Hanfoid 
Site  Solid  (Radioactive  and  Hazardous) 
Waste  Program  EIS.  Two  public  scopii^ 
meetings  are  scheduled  during  the 
public  scoping  period. 

OATEK  The  public  scoping  period  for 
the  Hanford  Site  Solid  (Radioactive  and 
Hazardous)  Waste  Program  EIS  begins 
with  the  publication  of  this  notice  and 
continues  until  December  11. 1997.  DOE 
invites  all  interested  parties  to  submit 
wiiUau  comments  or  suggestions  during 
the  scoping  period.  Written  conuients 
nuist  be  postmarked  by  December  11. 
1907toansure  consideration. 
Cow—wits  postmarked  after  that  date 
will  be  conajdered  to  the  extent 
inacticable. 

Oral  and  written  comments  will  be 
lecaived  at  public  scoping  meetings  on 


the  dates  and  at  the  locations  given 
below: 

1.  November  12, 1997,  l:00-4.-00  pjn. 

PST  and  7:00-10:00  p.m.  PST  at 
Federal  Building,  825  Jadwin. 
Richland.  WA  99352 

2.  November  13. 1997.  7K)0-10H)0  pjn. 

PST  at  Vert  Center,  500  S.W. 

Dorion.  Pendleton,  CHI  97801 
For  further  informatiaaB  see  Public 
Scoping  Meetings  under  SUPPLaBfTARY 
MrOMMAINJN.  below. 

ADDRESSES:  Writtra  comments  on  the 
scope  of  the  Hanfrml  Site  Solid 
(Radioactive  and  Hazardous)  Waste 
Program  EIS,  requests  to  speak  at  the 
public  meetings,  and  requests  for  copies 
of  the  Draft  EIS  should  be  directed  to 
the  DOE  Document  Manager  listed 
below. 

Ms.  Allison  Wri^t,  Document  Manager, 
Hanford  Site  Solid  (Radioactive  and 
Hazardous)  Waste  Program  EIS.  U.S. 
Department  of  Energy,  Richland 
Operations  Office,  MSIN  S7-55,  Post 
Office  Box  550,  Richland,  Washington 
99352,  Telephone:  (509)  373-7840, 
FAX:  509-372-1926.  E-mail: 
solid_wBSte_eis_-_doe«ri.gov 
FO«  FURTHBI  MRMMATION  COHTACT:  For 
further  information  regarding  waste 
managed  by  the  Hanford  Site  Solid 
Waste  Propam,  contact  Allison  Wright 
-  at  the  above  address.  For  general 
information  on  the  DOE  NEPA  process, 
contact:  Carol  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance 
{EH-42).  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585.  Telephone: 
202-586-4600,  or  leave  a  message  at  1- 
800-472-2756. 

Copies  of  IX)E  documents  refnenced 
in  this  notice  and  related  background 
information  are  available  for  inspection 
during  normal  hiisiness  hours  at  the 
following  locations: 

•  U.S.  Department  of  Energy, 
Forrestal  Building,  Freedom  of 
Information  ReecUng  Room  lE-190. 
1000  Independence  Avenue,  SW. 
Waahington,  DC  20585.  Telephone: 
(202) 586-6020. 

•  Richland  Public  Library,  955 
Northgate  Ik.,  Richland.  WA  99352- 
3539.  Telephone:  (509)  943-7457. 

•  Foley  Cemter  Library.  Gonzaga 
University,  E.  502  Boone  Avenue. 
Spokane.  WA  99258.  Telephone:  (509) 
328-4220.  Ext  3132. 

•  Branford  Price  KOllar  Library. 
Government  Ekicuments  Section, 
P(»tland  State  University.  951 
Southwest  Hall.  Portland.  OR  97201. 
TelephouR  (503)  725-4617. 

•  Suzzallo  Library,  Government 
Publications.  Univecsity  of  Waahii^ton. 


Seattle.  WA  98195.  Telqslxme:  (206) 
543-9158. 

•  U.S.  DOE  Public  Reading  Room, 
Consolidated  Information  Canter, 
Waahington  State  University-Tri  Cities 
Campus.  100  Sprout  Road,  Richland, 
WA  99352,  Telephone:  (509)  372-7443. 

Additional  intormation  on  ENDE  and 
Hanford  Site  NEPA  activities  and 
dociiments,  and  Hanford  solid  waste 
volume  information,  may  also  be 
obtained  at  the  following  addresses  (m 
the  world-wide  web: 

•  DOE  NEPA  lufonaatitm—httfj/ 
tis.eh.doe.gov/nepa/ 

•  Hanford  Iiuormation— http7/ 
www.hanfdrd.gov/hanforri.htTiil 

•  Hanford  Environmental 
Assessments — http:// 

www.hanford.gOv/hanfbrdJitml#ea 

•  Hanford  Envirorunental  Impact 
Statements — http://wwwJianfiwd.gov/ 
hanford.htmlieis 

•  Hanford  Solid  Waste  Volumes— ht^:/ 
/www  Jianford.gov/docs/ep091 8/ 
index 


aupn-EMBfTAirr 
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The  Hanford  Site  occupies 
approximately  560  square  miles 
adjacent  to  the  Columbia  River, 
principally  in  B«iton  and  Franklin 
Counties,  Washington,  extending 
approximately  25  miles  north  of 
Richland,  Washington.  The  Hanford 
Site's  missions  have  included 
processing  nuclear  materials  in  support 
of  defanse.  research,  and  medical 
programs  of  the  United  States.  The 
Hanford  Site  defense  production 
facilities  included  nucleer  fuel 
fialvication  facilities,  nucleer  production 
reactors,  separation  fKilities.  product 
preparation  fecilities,  reseerch  facilities, 
and  waste  management  feciUties.  The 
Site's  activities  have  generated  a  variety 
of  radioactively  contaminated 
equipment  and  radioactive  and 
hazardous  wastes  that  are  managed 
under  the  Hanford  Site  Solid  Waste 
Program.  These  wastes  include  low- 
level  radioactive  waste  (LLW).  mixed 
fow-level  radioactive  waste  (MLLW) 
(which  contains  both  hazardous  and 
radioactive  constituents),  transuranic 
and  mixed  transuranic  (TRU)  waste,  and 
hazardous  waste  (HW).  Other  waste 
types  and  spent  nuclear  fuel  are 
managed  by  other  Hanford  Site 
programs. 

loe  Hanford  Site  Solid  (Radioactive 
and  Hazardous)  Waste  Pro^sram  EIS 
(hereafter  refiazred  to  as  the  Solid  Waste 
Program  EIS)  would  fiKdlitate 
accomplishment  of  the  Program's 
mission,  which  is  to: 

•  Manage  wastes  for  which  it  is 
respoosible  in  a  safe  and  nffirfiwif 
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manner  in  compliance  with  applicable 
Federal.  State,  and  local  laws,  codes, 
standards,  and  requirements. 

•  Manage  LLW,  MLLW,  TRU,  and 
HW  received  from  on-site  and  off-site 
generators,  and  legacy  wastes  aasoriated 
with  prior  operations. 

•  Decontaminate  equipment  for  reuse 
or  disposal. 

Waste  management  operations 
include  receipt,  storage,  repackaging, 
treatment,  and  disposal  or  other 
disposition,  such  i 


The  Atomic  Energy  Act  (42  USC  2011 
et  aeq.)  requires  DOE  to  manage  the 
wastes  that  it  generates.  Wastes  that 
have  hazardous  components  are  subject 
to  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  (42  USC  6901  et 
seq.),  the  Toodc  Substances  Control  Act 
and  other  applicable  laws  and 
regulations. 

Tri-Party  Agreement 

The  Hanford  Federal  Facility 
Agreement  and  Consent  Order  (refarred 
to  as  the  "Tri-Party  Agreement")  is  an 
interagency  agreement  among  DOE,  the 
United  States  Environmental  Protection 
Agency,  and  the  Washington  State 
Department  of  Ecology.  The  parties  to 
this  agreement  have  established 
milestoiMS  to  bring  DOE  operating 
facilities  into  compliance  with  RCRA 
and  to  coordinate  the  cleanup  of  past 
Hanford  disposal  sites  under  the 
Comprriiensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Waste  Management  Programmatic  EIS 

DOE  is  currently  examining  its 
complex-wide  integrated  waste 
management  program  and  evaluating 
the  suitability  of  existing  and  reasonably 
foreseeeble  futuro  facilities  in  light  of 
recent  changes  in  the  missions  of  D(K 
fadMHtwt-  The  Final  WM  PEIS  was 
issued  in  May  1997.  Alternatives 
evaluated  in  the  WM  PEIS  for  each  type 
of  waste  include  no  action, 
decentralization,  regionalization,  and 
centralization  of  waste  management 
functions  at  oiae  or  more  IXDE  fecilities. 
WM  PEIS  Records  of  Decision  could 
transfer  man^mnent  responsibilities  for 
some  types  of  waste  to  or  from  the 
Hanford  Site.  In  general,  the  alternatives 
analysis  in  the  Solid  Waste  Program  EIS 
will  be  consistent  with  the  DOE 
ca9BU>lex-wide  policies  and  practices 
tiiat  nave  been  analyzed  in  the  WM 
PEIS.  The  Solid  Waste  Program  EIS  will 
be  coordinated  with  Raoords  of  Deciaion 
for  the  Wt4  PEIS  and  othar  OC»  ElSa 


that  effect  waste  management  at  the 
Hanford  Sits. 

Waste  Isolation  Pilot  Plant  Dispoeal 
Phase  Final  Supplemental  EIS 

DOE  is  currendy  considering  whether 
and,  if  so.  how  to  b^gm  dispowil  of  TRU 
waste  at  the  Waste  Isolatim  Pilot  Plant 
site  near  Carlsbad.  New  Mexico.  The 
decisions  to  be  besed  on  the  Waste 
Isolation  Pilot  Plant  Disposal  Phase 
Fmal  Supplemental  EIS  (DOE/EIS- 
0026-S-2.  issued  in  September  1997) 
are  whether  to  dispose  of  TRU  waste  at 
the  Waste  Isolation  Pilot  Plant  the 
transportation  method,  the  contents  of 
the  disposal  inventory,  and  what  level 
of  treatment  is  required  for  disposal  or 
storage  (i.e..  reparkaging  to  meet 
planning-basis  Waste  Isolation  Pilot 
Plant  waste  acceptance  criteria,  thermal 
treatment  <»'  treatment  by  shred  and 
grout).  In  the  Waste  Isolation  Pilot  Plant 
Disposal  Phase  Final  Supplemental  EIS. 
the  Hanford  Site  is  considoed  for 
treatment  of  TRU  wraste  by  any  of  the 
three  mediods  and  for  storage  of  TRU 
waste  (either  without  disposal  at  the 
Waste  Isolation  Pilot  Plant  or  pending 
disposal).  The  analysis  in  the  Solid 
Waste  Program  EIS  of  TRU  waste 
management  will  be  consistent  with  the 
forthcoming  Record  of  Decision  for  the 
Waste  Isolation  Pilot  Plant  Disposal 
Phase  Final  Supplemental  EIS. 

Other  Proffommatic  Decisions 

The  DOE  Office  of  Environmental 
Management  has  proposed  a  strategic 
plan  for  accelerated  cleanup  by  the  year 
2006  of  most  types  of  radioactive  anid 
hazardous  wastes  at  DOE  fecilities.  This 
"2006  Strategic  Plan"  (form«ly  the  T«i- 
Year  Plan)  would  reduce  the  cost  and 
risks  associated  with  managing 
radioactive  and  hazardous  waste  that 
currently  exists  at  DOE  facilities,  and 
make  resources  available  for  othv  uses 
in  the  future.  The  goals  of  the  2006  Plan 
will  be  incorporated  into  the  action 
alternatives  evaluated  for  the  Solid 
Waste  Program  EIS. 

WMte  Typea  To  Be  Addraaaad 

The  waste  types  to  be  addressed  in 
the  Solid  Waste  Program  EIS  are  LLW. 
MLLW.  TRU,  HW.  The  EIS  also  will 
address  management  alternatives  for 
contaminated  equipment  The 
radioactive  waste  can  be  further  defined 
as  being  contact-handled  or  remote- 
handled.  Contact-handled  waste 
containers  produce  radiation  levels  leas 
thiiii  or  equal  to  200  mmn/hr  at  contact; 
remote-handled  containen  produce 
greater  than  200  mrem/hr. 

The  management  of  high-level  waste, 
most  liquid  wastes,  spent  nuclear  fuel, 
naval  reactor  compartmuts.  non- 


hazardous  solid  wastes  and  most 
remediation  wastes  are  outside  the 
scope  of  the  Solid  Waste  Program  EIS. 
Each  of  these  materials  has  special 
physical  or  regulatory  management 
requirements  diet  are  quite  difiarent 
from  dioae  that  typically  apply  to  wetas 
managed  imder  the  Solid  Waste 
Program.  Further,  most  of  these  odier 
materials  have  been  or  are  being 
addressed  by  separate  NEPA  reviews  or 
other  appropriate  environ  mantel  review 
process,  and  impacts  from  managing 
these  wastes  will  be  included  in 
anal3f8ea  of  cumulative  impacte  in  the 
Solid  Waste  Program  EIS. 

Low-Level  Radioactive  Waste 

Solid  LLW  includes  operating  and 
Idxintory  wastes  (e.g.,  protective 
clothing,  plastic  sheeting,  gloves,  and 
analytical  wastes),  contaminated 
equipment,  reector  and  reacts  fuel 
hardware,  spent  lithium-aluminimi 
targets  from  which  tritium  has  bean 
extracted,  and  spent  deicmizer  resin 
from  reectcv  operations.  The  analjrtica) 
laboratories,  reectors,  separations 
fii^jjt''**.  phitonium  processing 
facilities,  and  waste  management 
activities  generated  most  of  (he  LLW 
currently  managed  at  Hanford. 
Analytical  laboratory  and  leaeaich 
operations  facility  deactivation 
processes,  waste  manag«nent  activities, 
and  other  on-site  and  off-site  activities 
wcmld  likely  continue  to  generate  LLW 
wastes  in  the  foreseeable  future.  The 
WM  PEIS  estimates  that  Hanford  Site 
LLW,  including  waste  generated  during 
the  next  20  yean,  would  be  about 
89.000  m3  (or  6%  of  die  LLW  la  the 
DOE  complex). 

DOE  needs  to  detomine  the 
treetment.  storage  and  disposal 
activities  required  to  properly  manage 
solid  LLW  that  currendy  existo  or  may 
exist  at  Hanford  during  the  next  20 
years.  Currently,  most  of  the  LLW  is 
certified,  packaged  to  meet  waste 
acceptance  criteria,  and  placed  in  the 
Low  Level  Burial  Grounds  (LLBG).  DCffi 
needs  to  evaluate  options  for  die 
disposal  of  such  wastes,  inrhiding 
expansion  or  reconfiguration  and 
ultimate  closure  of  ibe  current  LLBG. 
Snudl  quantities  of  DOE-generated 
waste  that  cannot  meet  Hanford  Site 
waste  diffp*^— 1  criteria  are  currently 
stored  at  various  facilities  until  methods 
are  developed  ba  their  disposal.  The 
Hanfonl  Solid  Waste  Program  classifies 
such  wastes  as  "greater-than-Catagory-3 
(GTC3)."  DOE  must  evaluate 
alternatives  for  the  managenwmt  ol 
HuCord's  GTC3  wastes. 


5M18 


Fadaral  Kegfater  /  Vol.  62.  No.  207  /  Monday,  October  27.  1997  /  Notices 


Mixed  Low-Level  Radioactive  Waste 


Federal  Regiater  /  Vol.  62,  No.  207  /  Monday.  October  27.  1997  /  Noacea 


SWlt 


Hanfbrd's  MLLW  was  generated  from 
reactor  operatioiu,  chemical  separation 
fKulitias,  and  laboratory  operations,  and 
consists  of  materials  such  as  sludges, 
ashes,  resins,  paint  wastes,  soils,  and 
contaminated  equipment.  Hazardous 
components  may  include  lead  and  other 
heavy  metals,  solvents,  paints,  oils, 
other  hazardous  organic  materials,  or 
componffiits  that  exhibit  the  RCKA- 
characteristics  of  ignitahility , 
corroeivity,  toxicity,  or  reactivity.  The 
WM  PEIS  estimates  that  the  Hanlnd 
Site  MLLW,  including  waste  genenlad 
during  the  next  20  yean,  would  be 
about  36,000  m^  (or  16%  of  the  MLLW 
in  the  DOE  complex). 

DOE  needs  to  determine  the  storage, 
treatmoit  and  dis{>osal  activities 
required  to  properly  manage  solid 
MLLW  that  currently  exists  or  may  exist 
at  the  Hanford  Site  during  the  next  20 
years.  Currently,  most  MLLW  at  the 
Hanford  Site  is  stored  in  the  Central 
Waste  Complex  awaiting  treatment 
before  disposal. 

A  small  amount  of  contact-handled 
MLLW  is  treated  on-site  by 
macroencapsulation  or  other  processes. 
The  remaining  contact-handled  MLLW 
requires  treatment  by  other  prnrfwisn. 
either  thaimal  or  non-thermal,  befiore 
disposal.  To  meet  this  need  and  ensure 
that  DOE  meets  its  commitments  undra^ 
the  Tri-Party  Ajynwiient.  the  Hanford 
Solid  Waste  Program  is  pursuing  two 
propoaala  as  interim  actions  to  this  EIS. 
Each  proposal  involves  a  separate 
procurement  of  commercial  treatment 
services  for  contact-handled  MLLW — 
one  for  non-thermal  treatment  services 
and  the  other  for  thermal  treatment 
services. 

Under  the  Tri-Party  Agreement.  DOE 
is  required  to:  1)  award  a  contract  for 
stabilization  of  contact-handled  MLLW 
by  September  30.  1997  (target  milestone 
M-19-01-T02;  DOE  has  completed  this 
milestone);  2)  complete  all  NEPA 
requirements  related  to  the  commercial 
contract  for  stabilization  of  contact- 
hndled  MLLW  by  September  30,  1998 
(target  milestone  M-19-01-T03);  3) 
initiate  treatment  of  contact-handled 
MLLW  by  September  30.  1999 
(milestone  M-19-01):  and  4)  initiate 
thennal  treatment  of  ciirrently  stored 
and  newly  generated  contact-handled 
MLLW  (at  least  600  cubic  meters  will  be 
treated  by  December  2005,  milestone 
M-91-12). 

DOE  is  piepariiig  an  environmental 
assessment  (DOE/EA-1189)  re^uding 
its  proposal  to  procure  commercial  non- 
thermal treatment  services.  Ubder  the 
propoaed  action.  DOE  would  transport 
up  to  1860  cubic  metan  of  cootact- 


handled  MLLW  to  a  commercial  vendor 
for  treatment;  the  treeted  waste  would 
be  returned  to  the  Hanford  Site  for 
disposal.  The  Hanford  Solid  Waste 
Pro^j^ram  issued  a  Request  for  Proposals 
fxa  non-thermal  treatment  services  in 
April  1997.  On  September  5, 1997.  after 
considering  a  comparative  evaluation  of 
the  potential  environmental  impacts  of 
the  ofbfors'  proposals  in  accordance 
with  its  NEPA  regulations  (10  CFR  Part 
1021.216),  DOE  selected  a  commercial 
vendor  for  furthw  consideration  of  its 
proposal  to  provide  such  services  at  an 
existing  non-DOE  faciltty  in  Richland, 
Washington. 

Regarding  its  proposal  to  prooue 
commercial  thermal  treatment  services 
for  contact-handled  MLLW,  DOE  issiied 
a  Request  for  Proposals  for  such  servicea 
in  April  1994.  In  November  1995.  after 
considering  a  comparative  evaluation  of 
the  potential  environmental  impacts  of 
the  ofhrors'  proposals  in  accordance 
with  its  NEPA  regulations  (10  CFR  Part 
1021.216),  DOE  selected  a  vendor  in 
Richland,  Wasliington  (same  vendor  as 
for  non-thermal  treatment)  for  further 
consideration  of  its  proposal  to  provide 
such  services.  According  to  a  draft  EIS 
issued  in  September  1997  by  the  Qty  of 
Richland  (prepared  under  the  State  uf 
Washington  Environmental  Policy  Act 
to  support  the  Qty's  action  regarding 
the  siting,  construction  and  operation  of 
the  vendor's  proposed  thermal 
treatment  Eacility),  the  vendor  plans  to 
construct  a  new  thermal  treatment 
(gasification  and  vitrification 
technology)  unit  at  its  focility  in 
Richland  and  market  both  thermal  and 
non-thermal  treatment  services  to  both 
the  Government  and  the  private  sector. 
DOE  is  preparing  an  environmental 
assessment  (DOE/EA-113S)  regarding 
DOE'S  propoaed  action,  which  is  to 
transport  up  to  5.120  cubic  metera  of 
contact-handled  MLLW  that  requires 
thermal  treatment  to  the  vendor's 
commercial  treatment  facility  for 
thermal  treatment  and  return  the  treated 
(vitrified)  waste  to  the  Hanford  Site  for 
disposal.  EXDEs  MLLW  would  comprise 
about  25%  of  the  capacity  of  the  thermal 
treatment  imiL 

If  DOE  determines  that  an  EIS  is 
required  for  one  or  both  of  the  interim 
actions  described  above,  DOE  would 
rely  on  the  analyses  in  the  Solid  Waste 
Program  EIS  to  support  a  decision  oa 
whether  to  proceed  with  one  or  both  of 
the  propoaed  interim  actions.  If  DOE 
iaauea  a  finding  of  no  significant  impact 
br  ana  or  both  of  Xbe  proposed  interim 
actions.  DOE'S  NEPA  review  would  be 
complete  and  DOE  would  evaltiate  the 
cumulative  environmental  impacts  of 
the  propoaals  in  the  Solid  Waste 
Program  EIS.  DOB  welcomes  comments 


on  this  approach  for  fulfilling  its 
anviroiuneDtal  review  responaibilitiea 
under  NEPA  for  these  proposals. 

Treatment,  storage  and  disposal 
options  for  the  remainder  of  Hanford 
Site  MLLW.  which  is  predominanUy 
remote-handled  MLLW  that  cannot  be 
treated  or  disposed  of  imder  existing  or 
planned  processes,  will  be  addressed  in 
the  Solid  Waste  Program  EIS. 

The  Hanford  Solid  Waste  Program 
curranUy  has  two  RCRA-compliant 
MLLW  trenches  that  could  be  used  to 
dispose  of  MLLW  that  meet  RCRA  land 
disposal  restrictions.  Additional  MLLW 
disposal  capacity  is  necessary  to  dispoae 
of  MLLW  to  be  managed  by  the  Hanford 
Site  Solid  Waste  Pro-am. 

Thmsuranic  and  Mixed  Transuranic 
Waste 

Transuranic  waste  contains 
radioactive  isotopes  with  atomic 
numbera  greater  than  92  (i.e.. 
transuranic  isotopes)  and  half-lives 
longer  than  20  years  at  concentrations 
exceeding  100  nanocuries  of  alpha- 
emitting  radionuclides  p>er  gram  (mixed 
transuranic  waste  also  contains 
hazardous  constituents).  TRU  waste  is 
generated  as  a  result  of  similar  activities 
to  those  that  generated  LLW  and  MLLW. 
as  described  above.  The  major 
difference  is  that  TRU  waste  is 
contaminated  with  transuranic  isotopes 
most  often  associated  with  plutonium 
handling  facilities.  The  WM  PEIS 
estimates  that  Hanford  Site  TRU  waste, 
including  waste  generated  during  the 
next  20  years,  would  be  about  52.000  m' 
(38%  of  the  TRU  waste  in  the  DOE 
complex). 

DOE  needs  to  determine  the  retrieval, 
treatment,  and  storage  activities 
reqiured  to  properly  manage  solid  TRU 
waste  that  ciurenUy  exists  or  may  exist 
during  the  next  20  years  at  the  Hanford 
Site.  Since  1970.  DOE  has  sagr^ated 
and  retrievably  stored  TRU  waste  in 
trenches  and  caissons,  and  in  above 
groimd  storage  buildings  at  the  Hanford 
Site  (mainly  in  the  Central  Waste 
Complex  and  the  Transuranic  Stor^a 
and  Assay  Facility).  DOE  hopes  to 
dispose  of  the  existing  inventory  of  TRU 
waste  and  anticipated  foture  quantities 
of  TRU  waste  at  the  proposed  Waste 
Isolation  Pilot  Plant.  Capabilities  such 
as  those  provided  by  Hanfbrd's  Waste 
Receiving  and  Processing  Facility  would 
be  needed  to  meet  the  Waste  Isolation 
Pilot  Plant  planning-baais  waita 
acceptance  critraia.  Altemativas  for  the 
treatment  of  remote-handled  TRU  have 
not  been  determined.  Additionally,  DOE 
needs  to  evaluate  alternatives  for  the 
transition  or  reuse  of  certain  «nri«Hng 
facilities  (e.g..  the  221-T  canyon) 


managed  by  the  Hanford  Site  SoUd 
Waste  Program. 

Hazardous  Waste 

HW  is  similar  to  MLLW  except  th^ 
HW  is  not  radioactive.  Hazardous 
components  include  materials  such  as 
lead  and  other  heavy  metals,  solvents, 
paints,  oils,  other  hazardous  organic 
materials,  or  materials  that  exhibit 
RCRA  characteristics  of  ignit^ility. 
corrosivity,  toxicity,  or  reactivity.  They 
are  generated  from  activities  sudi  as 
fociuty  operations,  decontamination  and 
decommissioning  of  fecilities, 
environmental  restoration,  waste 
management,  and  vehicle  maintenance. 
The  WM  PEIS  estimates  that  Hanfcvd 
Site  HW.  iiKduding  waste  generated 
during  the  next  20  years,  woiild  be 
about  6.100  m3  (9%  of  the  HW  in  the 
DOE  complex). 

DOE  needs  to  determine  the  activities 
required  to  properly  manage  its  existing 
and  anticipated  HW.  Currently,  non-  , 
wastewater  HW  is  stored,  packaged,  and 
shipped  to  off-site  commercial  facilities 
far  treatment  and  disposal.  Based  on  the 
WM  PEIS.  DOE  will  decide  the  extent  to 
which  it  should  continue  to  rely  on 
coounercial  facilities.  The  Solid  Waste 
Program  EIS  will  analyse  altem^ves 
for  the  managnnent  of  Hanfard's  HW. 

Contaminated  figuipment 

DOE  activities  have  resulted  in  the 
caatamination  of  equipment,  sometimes 
to  the  extent  that  it  is  no  longer  suitable 
for  use.  Some  ot  the  equipment  would 
potentially  be  useable  if  the  radioactive 
and/or  hazardous  constituent 
contamination  were  removed  or  reduced 
to  acceptable  levels.  In  other  cases, 
decontamination  of  the  equipment  may 
be  desirable  prior  to  disposal  to  . 
minimin*  woiker  exposuTO  or  to  reduce 
the  volume  of  material  that  moat  be 
dinxMed  of  as  LLW.  HW.  or  MLLW. 

DOE  needs  to  determine  the  futiue 
storage  and  treatment  activities  required 
to  properly  mamage  Hanford's 
contaminated  equipment  and  materials, 
including  those  that  may  be  received  by 
Hanford  in  the  fut\ue  from  off-site 
hcilitiea.  Currentiy.  decontamination 
services  are  providad-at  the  2706-T 
building  and  221-T  (T-Plant  canyon) 
fodlities  at  Hanford;  however.      - 
additional  services  and  mediodi  may  Ito 
deairable  to  recjrde  or  reuae 
ffwn tamifiatiMi  equlpmoBt  and  materials. 

Ptaliniinary  Deecription  of  tliB 
Propoaed  Action  and  AUamativaa 

The  i»eliminaiy  paopoaed  action  and 
altemativea  to  the  proposed  action 
described  below  for  each  waste  type  are 
consistent  with  relevant  EISs  for  other 
DOE  sites,  and  encompass  the  range  of 


reasonable  waste  management  activities 
th^  could  be  ondertakmi  at  the  Hanfisrd 
Site  to  implement  programmatic 
decisions  diat  would  he  based  on  the 
WM  PEIS.  The  qoantitiae  uid 
characteristics  of  the  wastea  to  be 
considered  would  be  based  on 
reasonable  estimates  of  wastes  from 
ongoing  operations.  Hanford's 
enviroiunental  restoration  and 
rfar^ntnmiTuitinn  and  decommissioning 
operations,  and  wastes  that  Hanford 
might  receive  from  off-site  as  a  reauh  of 
decisions  based  on  the  WM  PEIS, 
deoaions  undw  the  Fedwal  Facility 
Compliance  Act.  or  other  reasonably 
foresieaable  future  programmatic 
decisioiu.  The  altranativas  would  be 
adjusted  as  necessary  to  con&nm  to  new 
decisions  as  they  are  made.  The 
following  deacriptions  indicate  the 
gSDaial  approach  to  development  of 
theae  alternatives,  and  include  examples 
of  potBBtiai  actions  for  each  type  of 


No  Action  Ahemative 

Under  the  no  action  altnnative.  DOE 
would  continue  ongoing  waste 
management  activities  sod  implement 
those  actions  for  which  NEPA  reviews 
have  been  completed  and  decisions 
made  (the  hn— liiw  for  analytical 
purposes  would  be  the  time  of  issxuinre 
of  the  Draft  EIS).  The  no  action 
alternative  will  provide  a  baseline  for 
comparison  of  the  environmental 
impacts  of  the  proposed  action  and  its 
altemativea.  The  following  are  examples 
of  activities  that  would  be  included  in 
the  no  action  alternative  (listed  by  waste 


*T 
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jW:  Continued  near  tenn  storage/ 
disposal  operations  at  the  LLBG; 
Indefinite  storage  of  GTC3  waate; 
continued  use  of  other  existing  waste 
management  facilities  (without 
ejqMnsion  or  reconfiguration)  and  off- 
site  treatment  technology;  and 
limitations  in  the  receipt  of  waste  from 
off-site  generaton  to  current  r^es  with 
a  gradual  reduction  as  capacity 
diminishes. 

TRU:  Indefinite  storage  of  existing 
and  newly  generated  TRU  waste  in  the 
existing  central  facilities;  no  retrieval  of 
existing  TRU  waste;  no  receipt  of  TRU 
waste  from  off-site  generators;  no 
treatment  of  TRU  waste  on-site;  and  no 
shipment  to  the  Waste  Isolation  Pilot 
Plant  for  dispoaaL 

MLLi^.- Continued  indefinite  storage 
operations  at  present  centralized 
facilities,  without  expension  or  dosiue 
of  disposal  facilities:  indefinite  storage 
at  generator  sites;  and  no  new  treatment 
processes  initiated. 

HW:  Continued  short-term  storage  of 
existing  and  newly-gmerated  HW  at 


generator  sites  with  ahipmant  off-aite  for 
treatment  and  dtspoaal. 

Contaminated  Equifmtent:  Continued 
use  of  2706-T  and  221-T  facilities  for 
current  decontamination  activities  and 
mfaiinuil  transition  activitiea  for  fotun 
^ofT-PlanL 


Aoposed  Actfon 

This  alternative  is  the  Hanford  SoUd 
Waate  Management  Program  loog-teim 
planning  baseline.  In  general,  it  consists 
of  a  h3rfcHrid  of  actions  from  the  other 
alternatives,  with  options  for  maiwging 
at  the  Hanford  Site  some  radioactive 
and  hasardous  wastes  from  off-aite 
facilities,  including  on-site  and  dff-aita 
treetment.  storage,  and  disposal, 
depending  upon  the  type  of  waste.  The 
proposed  action  would  Implement 
programmatic  decisions  resulting  from 
DOE'S  WM  PEIS. 

The  proposed  action  inchidee 
Hanford  solid  waste  management 
actions  that  are  needed  to  comply  with 
regulatory  requirements,  protect  human 
health  aiul  the  environmoit.  and 
support  Hanford  Site  missions.  Befara 
the  implementation  of  some  of  the 
propoaed  actions.  DCS  may  need  to 
conduct  further  fwoject-specific  NEPA 
reviews  tiued  from  this  OS. 

LLW:  Disposal  of  LLW  in  the  LLBG. 
including  the  expnoaion. 
reamfigumtion,  and  closure  of  burial 
grounds;  development  and  use  of  new 
treatment  technologies;  receipt  of  waste 
from  off-site  gmentan  or  shipment  of 
Hanford  waste  to  other  sites;  and  storage 
and  disposal  of  GTC3  wasta. 

T!RC7:  Ratrieval  and  characterization  of 
TRU  waate  from  active  LLBG  trenchaa  . 
and  caissons;  storage  at  the  Central 
Waste  Complex;  receipt  (tf  some  TRU 
waste  from  off-site  generaton;  treatment 
of  contact-handled  TRU  waste  in  the 
Waste  Receiving  and  Processing  Facility 
or  another  qualified  facility; 
developmmit  at  Hanford  of  treatment 
technologies/facilities  for  remote- 
handled  and  other  special  TRU  waste  or 
shipment  off-site  for  treetment;  and 
shipment  to  the  Waste  Isolation  Pilot 
Plant  f(»  disposal. 

MLLW:  Disposal  of  MLLW  in  existing  , 
RCRA-ctmipllant  trenches  at  the 
Hanford  Site;  expansion  of  Hanford's 
MIXW  trenches;  use  of  vendor 
treatment  services  or  other  treatment; 
development  of  new  treatment 
technologies/fBcilities;  receiving  and 

managing  MLLW  from  off-slte 

generators;  development  and 
implementation  of  leachate  treatmeitt 
technologies;  disposal  of  leachate; 
closure  of  MLLW  trenches;  and  disposal 
at  off-aite  facilities. 

HW:  Packaging  and  shipping  HW  to 
off-site  treatment,  storage,  and  disposal 
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CKdlities:  and  closing  or  transitioiuag 
for  other  uae  the  Nonradioactive 
Dangerous  Wacte  Storage  Facility  (this 
HW  storage  fiadlity  is  cuirantly  In 
standby  mode). 

Contaminated  Equipment:  Continued 
decontamination  activities  at  270&-T 
and  221-T  facilities:  evaluation  of  other 
decontamination  methods  and 
technologies:  and  receiving  equipment 
from  other  DOE  sites  for 
decontMni  nation  at  Hanford. 

Minimize  Solid  Waste  Monqgement  at 
Hanford  Ahemative 

This  alternative  would  minimiff^  the 
use  of  land  and  facilities  at  Hanford 
(i.e.,  '"*'"rniiw»  management  of 
Hanfafd's  solid  radioactive  and 
haxardous  wastes  at  either  mlln^^«fT^^^^| 
facilities  or  other  DOE  sites). 

LLW:  Disposal  of  existing  LLW  at 
LLBG;  newly  gananted  wwte  diipped 
off-site  far  treatment,  storage,  and 
disposal:  no  receipt  of  waste  from  off- 
site  ganeratofs;  GTC3  waste  man^il 
on-site  far  eventual  off-site  disposal; 
and  ckMon  of  LLBG. 

TRU:  All  retrievable  TRU  wMte  from 
the  LLBG  retrieved:  and  all  newly 
gananted  and  existing  TRU  waste 
pechaged  and  shipped  off-site  far 
traatment  and  disposaL 

MLLW:  Sfauage  of  MLLW  pending 
treatment;  newly  generated  and  existing 
MLLW  shipped  off-site  far  tieetmant 
and  disposal:  and  no  recript  of  waste 
from  off-site  generators. 

HW:  Parki^ng  and  shipping  HW  to 
off-site  tieetment.  storage,  and  ftiinmsal 
facilities:  and  the  Nonradioactive 
Dangerous  Waste  Stor^e  Facility 
transitioned  to  other  uses. 

Contaminated  Equipment: 
Contaminated  equipment  shipped  off- 
site  for  treetment  and  disposal; 
discontinue  uae  of  221-T  and  2706-T 
facilities  for  decontamination:  »»"< 
deactivata  T-pluL 

Mrinmire  SoUd  Waste  htanaganent  at 
Hanford  Ahemative 

Ibis  alternative  would  i~i^i».i«i  the 
use  of  Hanford  Site  land  and  fe^HHw 
for  management  of  solid  radioactive  and 
hazardous  wastes.  It  would  include 
management  of  wastes  from  other  DOE 
facilities,  consistent  with  alteroatives  in 
the  WM  PEIS  under  which  dw  Han&ird 
Site  would  serve  m  a  regional  or 
national  management  site  for  "piwTififr 
types  of  waste. 

Under  this  alternative,  the  Hanford 
Site  would  managw  laore  waste  than 
under  the  propoeed  action,  and  DOS 
would  improve  or  add  to  waste 
traatment.  storage,  and  disposal 
fad^fai  at  Oa  Hanfrttd  Site 
acoordia^.  This  increese  would  be 


described  and  analyaed  in  teniM  of 
incraases  to  the  waste  quantities  used  to 
evaluate  the  propoeed  action. 

U.W:  Treatment,  consolidation  and 
dispoaal  of  existing  LLW  and  GTC3  aa- 
sitc^  acceptance  of  LLW  from  off-site 
generators  for  treatment,  storage,  and 
disposal  at  Hanford:  expansion  of 
treatment,  storage  and  disposal  facilities 
on-site  as  necessary  with  minimmp  iho 
of  off-site  options:  and  closure  of  LLBG. 
MLLW:  Receipt  of  MLLW  from  off-site 
generators  for  treatment,  storage,  and 
disposal;  developmmt  of  new  treetment 
technologies/facilities:  minimized  use  of 
off-site  options,  maximizad  on-site 
treetment;  disposal  of  leechate  on-site; 
disposal  of  newly  generated  and 
existing  MLLW  on-site;  expansion  at 
existing  MLLW  dispoml  facilities  and 
possible  construction  of  new  facilities  as 
needed;  and  closure  of  MLLW  trenches. 
TRlh  Ratriaval  and  characterixation  of 
TRU  waste  from  active  LLBG  trenches 
and  caissons;  storage  at  the  Central 
Waste  Cninphwr;  receipt  of  TRU  wwte 
from  off-site  genmatars  (i.e.,  serve  aa 
primary  regional/national  treetment 
facility  to  i»epare  TRU  waste  for 
di^Msal  at  the  Waste  Isolation  Pilot 
Piuit);  treatment  of  contact-handled 
TRU  waste  in  the  Waste  Receiving  and 
Processing  Facility  or  another  qualified 
facility;  development  at  Hanford  of 
technologies/fiicilities  for  the  treetment 
of  remote-handled  and  other  special 
TRU  waste;  and  shipment  to  the  Waste 
bolation  Pilot  Plant  for  disposal. 

HW:  Development  and  use  of  on-site 
traatment,  storage,  and  disposal 
facilities;  and  receipt  of  HW  from.  oS^ 
site  generators  for  disposition. 

Contaminated  Equipment:  Continued 
decontamination  activities  at  2706-T 
and  221-T  facilities  or  at  new  facilities 
that  would  be  omstructed  as  needed; 
development  of  mobile  or  other 
decontamination  methods  and 
technologies;  and  receipt  of  equipment 
frmn  off-site  generators  for 
decontamination  at  Hanford. 

Kelatienahip  to  Olhar  Actta^ 

Infarun  Actidns 

The  following  mviroamental 
assessments  are  currently  bmng 
prepared  for  potential  interim  actions 
that  DOE  is  considving  during  the 
preparation  of  this  EIS: 

•  Off-Site  Thermal  Treatmoit  of  Low- 
level  Mixed  Waste.  DOE/EA-1135. 

•  Solid  Low-level  Mixed  Waste  Non- 
Thasnal  Traatment.  DGE/EA-llSO. 

Otfier  Potentially-Related  NEPA 
Documents  in  Preparation 


The  following  DOE  or  i 

NEPA  documente  in  preperation  ma^  be 


related  to  the  Hanford  Site  Solid  Waste 
Pro-am  EIS: 

•  DQE/EIS-0222,  Hanford  Remedial 
Action  EIS  and  Comprehensive  Land 
Use  Plan. 

•  DOE/EIS-0274,  Disposal  of  S3G  and 
DIG  Protol^  Reactor  Plants  EIS. 

•  DOE/EIS-0283.  Surplus  Phitonium 
Disposition  EIS 

•  Commercial  Low-Level  Radioactive 
Waste  Disposal  Site  CU.S.  Ecology)  on 
the  Hanford  Site  (an  EIS  being  prepared 
by  the  Stete  of  Washington  Depertment 
of  Ecology  and  Department  of  Health 
under  the  Stete  of  Washington 
Environmental  Policy  Act). 

•  Off-Site  Thermal  Treetment  of  Low- 
Level  Mixed  Waste.  Richland 
Washington  (an  EIS  being  prepared  by 
the  City  of  Richland  under  the  Stete  of 
Washington  Environmental  Policy  Act). 

Existing  Related  NEPA  Documentation 

The  following  lists  completed  DOE  or 
other-agency  NEPA  documents  that  are 
related  to  the  Hanford  Site  Solid  Waste 
Program  EIS: 

•  ERDA-153a.  EIS  far  Mfaate 
Management  Operations.  Hanfiord 
Reservation,  Richland,  Waahingtoa.  U.S. 
Energy  and  Reseerch  Development 
Administration,  Washington.  D.C,  1975 

•  DOE/EIS-0113,QSfar  Disposal  of 
Hanford  High-Level,  Tnnsuranic.  and 
Tank  Wastes,  December  1987.  Record  of 
Decision.  53  FR  12449.  April  14. 1988. 

•  DC«/EIS-01 19,  Decommissioning 
of  Eight  Surplus  Production  Reactors  at 
the  Hanford  Site  EIS.  Richland. 
Washington.  December  1992.  Record  of 
Dedsitm,  58  FR  48509.  September  16. 
1993. 

•  DGe/EIS-0189,  Tank  Waste 
Remediation  System,  Hanfiml  Site  EIS. 
August  1996.  Record  of  Decision.  62  FR 
8693.  February  26, 1997. 

•  DCS/EIS-020&-F.  Waste 
Management  Programmatic  EIS.  May 
1997. 

•  DOE/EIS-0026-.S2.  Waste  Isolation 
Pifot  Plant  Supplflsnental  EtS-O. 
September  1997. 

•  DQE/EIS-0245,  Management  of 
Spent  Nuclear  Fuel  from  the  K  Basins  at 
the  Hanford  Site  EIS.  Richland, 
Washington,  January  1906.  Record  of 
Decision.  61  FR  10736.  March  15. 1996. 

•  DC£/EIS-0244.  Plutonium 
Finishing  Plant  Stabilization  EIS. 
Hanford  Site,  Richland.  Washin^on. 
May  1996.  Record  of  Decision.  61  FR 
36352.  July  10. 1906. 

•  Disposal  of  Decommissioned 
Defueled  Naval  Submarine  Reactcv 
Plants  EIS  (prepared  by  the  Department 
of  the  Navy),  May  1984.  Record  of 
Decision.  49  FR  47649.  Deoemhar  6. 
1984. 

•  D(K/EIS-0259.  Disposal  of 
Decommissioned.  £)efueled  Cruiser, 
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Ohio  and  Loa  Angeles  Class  Naval 
Reactor  Plants  EIS^  adopted  by  thB.U.S. 
DapartmaBt  of  Enesgr.  WaduBgton. 
DlC  May  1996.  Reeerd  of  Decision.  61 
FR  41596,  Augast  9. 1096. 

•  DC»/EA-0981,Soiid  Waste 
Retrieval  Compleac.  EnhttBoed 
Radioactive  and  Kfixed  Waste  Stocagr 
Facility.  Infrastructura  Upgrades,  axid 
Central  Waste  Support  Complex. 
Hanford  Site.  Riddand  Washington. 
Environmental  Assessment,  September 
1905. 

•  DQE/EA-1203.  Trench  33  Widening 
in  Low  Level  Waste  Burial  Ground  218- 
W-5.  Environmental  Assessment.  July 
1997. 

•  DOE/EA-1211.  Relocation  and 
Storage  of  Isotopic  Heat  Sources 
(formerly  DOE/EA-0982,  Special  Case 
Waste),  Environmoital  Assessment. 
June  1997. 

Ptetiaaiaary  Identification  of 
EBvinnunental : 


•  Pollution  prevention,  ^ 
minimiraHnn,  and  potential  mitigtfive 
measures. 

S&rSoUd 


The  following  issues  have  been 
tentetively  identified  for  analysis  in  the 
EIS.  The  list  is  presented  to  facilitete 
comment  on  the  scope  of  the  EIS  It  is 
not  intended  to  be  all-inclusive  or  to 
predetermine  the  potential  impacte  of 
any  of  the  alternatives. 

•  E£fM:ts  on  the  public'and  on-site 
workers  from  releases  of  radiological 
mad  nonradiological  materials  dimng 
normal  operations  and  reesonably 
foreseeeble  accidents. 

•  Long-term  risks  to  human 
populations  resulting  from  waste 
disposaL 

•  EfEscts  on  air  and  water  quality 
from  normal  operations  and  reasonably 
foreseeeble  accidents. 

•  Cumulative  effecte.  including 
impacts  from  other  pest,  present,  and 
reasonably  foreseeable  actions  at  tha 
Hanford  Site. 

•  Effiects  on  endangered  species, 
archaeological/cultural/historical  sites, 
floodplains  and  wetlands,  and  priority 
habitet 

•  Effects  from  transportation  and 
from  reasonably  foreseeable 
transportation  accidents. 

•  Socioeconomic  impacte  on 
f^iTWMinriing  communities. 

•  Disproportionately  high  and 
advwse  effecta  on  low-income  and 
minority  popufations  (EnvironmenlBl 
Justice). 

•  UnavoidaMe  advene  environmental 

eChcts. 

•  Short-term  uses  of  dw  environment 
versus  long-term  productivity. 

•  Potraitial  irretrievable  end 
ineversible  commitment  of 

•  The  consumption  of  natural 
resources  and  anaigy,  inrhiding 
natural  gas,  and  electricity. 


Wa 


DCK  will  considtf  commente  and 
saggBStnns  received  during  the  scoping 
period  in  its  preperation  of  the  draft  EIS. 
On  completing  the  draft  EIS,  DOE  will 
announce  ite  availahBity  in  tha  Federal 
la^tarand  local  media,  and  vrill  again 
solicit  public  comments.  DOE  will 
consider  comments  on  the  draft  EIS  in 
ite  preparation  of  the  final  EIS.  The 
preliminary  fT;hiH^')i»  for  issuance  of  the 
Hanford  Site  Solid  Waste  Program  BIS 
it: 

Availability  of  Dnft  EIS:  Spring  1998. 
Draft  EIS  Public  Comment  Period: 

Summal998. 
Availability  of  Final  EIS:  Late  1998. 
Record  of  Decision:  Early  1999. 

PnhBc  Scqpiag  ^hutiags 

DOE  invites  the  public  to  attend 
scoping  meetings  at  which  commente 
may  be  presented  on  the  scope  of  the 
EIS.  Oral  and  writtm  comments  will  be 
considered  equally  in  preparation  of  the 
EIS.  Oral  and  written  comments  will  be 
received  at  public  scoping  meetings  to 
be  held  on  die  dates  and  at  the  locations 
given  below: 
November  12, 1997    Meeting 

IKM)  pjn.-4:00  p.m.  PST  and  7:00 

p.m.-10:00  pjn.  PST.  Federal 

Building.  825  Jadwin.  Richland.  WA 

99352 
November  13. 1997—MBeltisig  Time: 

7:00  p jn.— lOKW  pjn.  PST.  Vert 

Center,  500  S.W.  Dorion.  Pendleton, 

OR  97801 

DOE  staff  will  be^  each  scoping 
making  with  a  short  piasentatiDn  on  the 
EIS  process,  the  Hanford  Site  Solid 
Waste  Program,  and  the  proposed  action 
and  alternatives.  A  brtef  informal 
question  and  answer  session  will 
follow.  Individuals  and  organization 
and  agency  spokespersons  will  then  be 
invited  to  present  commente. 

Requests  to  speak  at  the  public 
meetings  may  be  made  in  person  at  the 
meeting,  by  calling  the  DOE  NEPA 
Document  Manager  by  3:00  pjn.  PST 
the  day  before  tlw  meeting,  or  by  writing 
to  the  DOE  Document  Manager  (see 
ADDRESSES,  above).  Speakers  will  be 
heard  on  a  first-come,  fiist-served  basis 
as  time  pemiite.  Written  commente  also 
will  be  accepted  at  die  meetings. 
Speakers  are  encouraged  to  provide 
written  versions  of  tiMir  oral  commente 
far  the  record. 

The  meetings  will  be  conducted  by  a 
moderator.  DOE  staff  and  the  moderator 
may  ask  lymknn  clarifying  questions. 


hidividuais  requesting  to  spsak  en 
behalf  of  ux  organization  must  identify 
dks  oaganisatian.  Each  apaalBK  will  ha 
allowed  five  Bunutas  to  praam 
conunante  onlass  more  time  isavatiiklB. 

romwiMit*  mmU  ha  Bfsnariiri  hy  a  cnuit 

reporter  and  will  bacaaaa  p«t  of  tha 
scopisgneetiBg  record.  DOE  dao  win 
provide  opportunities  for  separate 
infamml  t^jTTi— ion«  about  the  scope 
and  content  of  die  EIS.  and  will  maka 
siib)ect  matter  esqwite  avaiUUe  to 
answer  questions. 

Issoad  in  Washington.  DC  &is  21at  dqr  of 
October.  19*7. 
PelwN.lfe«ak, 

Acting  Assutant  Ssovtaiy,  £nviraniiMfiC 
Safety  andlleahh, 
(FR  Doc  07-28399  PUad  10-24-47;  8:43  aaU 


DEPARTMBrr  OF  ENERGY 
Chicaoo  Opwabons  OniM;  OfflM  Of 


TMlmology;  NoliM  of  SoNcttalion  for 
CoopawBv  Agr— mant/AppUcliom 

AOBIcr:  Depertment  of  Energy  (DC^ 
ACTION:  Notice  of  Solidtetion. 


r:The  U.S.  Departmmt  of 
Eneigy  (DOE),  pursuant  to  th^XDE 
Financial  Assistance  Rules,  intends  to 

Solicitation  No.  DE-SC02- 
98NE21596.  for  Administrative  and 
Management  Services  for  the 
NucleerEngineering  /Health  Physics 
Fellowship  &  Scholarship  Program  on  or 
about  October  31,  997.  This  is  a  reissue 
to  the  notification  previously  published 
of  the  Federal  KegfalBr  on  Jime  25, 
1907. 

DATES  AND  AD0NE8SE8:  Applications 
submitted  in  response  to  this  Notice 
should  be  received  byDecember  4, 1997. 
To  obtain  a  complete  solicitation 
padcagB,  please  contact  Nadine  S.  Kiiak, 
Chairperson.  U.S.  Depertment  of  Eneigy. 
Chicago  Operations  Office.  Acquisiticm 
and  Assistance  Ckoup,  9800  S.  Cass 
Avenue,  Argonne,  IL  60439  Telephone 
630/252-2508. 


PON  RSITHER  SffORMATION  OOMTACr: 
Nadine  S.  Kijak  at  630/252-2508  or  by 
fax  at  630/252-2522. 

SUPW  rMmiAWY  NronMATION. 

Prognun  Title:  Nuclear  Engineering/ 
Health  Physics  Fellowship  and 
Scholarship  Program. 

So&atotion  Number:  DB-S002- 

98NE21596. 

COatioD  of  Authority:  PL  95-01. 

The  U.S.  Department  of  Energy  (DOE). 
Office  of  Nudeer  Energy,  Science  and 
Technology,  supporte  graduate  fallows 
and  undergraduate  scholars  as  a  meens 
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of  encouraging  studants  to  punue 
oumn  in  nuclear-related  fields.  The 
DOB  provides  such  support  to  encore 
tliat  an  adequate  supply  of  highly 
qualified,  well-trained  scientific  and 
technical  professimials  are  availahle  to 
meat  cuirant  and  future  naearch  and 
development  needs. 

The  DQE  will  solicit  applications 
from  nonprofit  and  not-for-profit 
oiganisatioiis  writh  univeni^ 
aaaodations  that  are  experienced  in 
BTiadamic  interactions  and  relationships. 
The  qiplying  organizations  should  have 
some  knowledge  and  fiuniliarity  with 
the  Department's  nuclear  engineering 
research  and  development  interests  and 
the  historical  relationship  with  the 
universities  involved  in  nuclear  science 
and  engineering  education.  The 
successful  applicant  will  be  expected  to: 
(1)  Provide  infonnation  and  application 
material  to  all  qualified  individuals;  (2) 
receive,  review  and  evaluate  candidate 
applications:  (3)  anange  for  practicum 
work  and  study  opportunities  at 
MlKlid  laboratory  focilities;  (4)  provide 
•ppriMMd  payments  to  students  and 
oniversities:  (5)  hold  periodic  reviews  of 
feUows'  progress  with  advisors  and 
universi^  coordinaton:  (6)  pr^iare  and 
raview  program  budgets;  (7)  prepare 
annual  reports:  and  (8)  provide  program 
and  manpow^  infonnation  to  the 
public,  to  appropriate  congressional 
offices  and  other  interested  partiaa. 
We  anticipate  that  the  propoaad 
flnanrial  assistance  award  «dll  be  a  five- 
year  effort  The  estimated  cost  for  the 
five  year  period  is  anticipated  to  be 
S4.000.000.  One  agreement  will  be 
•warded  with  five  (S)  one-year  budget 
periods  eetiniated  to  start  on  or  about 
jane  1, 1986.  The  succaasfid  redpioit 
will  advertiaa.  evaluate  and  award  DOE 
followships  under  the  Ntidear 
EogiiMMing/Health  Physics  Fellowship 
ft  Scholarship  Pro-am. 

Complete  solicitation  pack^ies  will  be 
available  from  DOE.  hicago  Operations 
Office  as  mentioned  above.  The 
complete  solicitation  package  widi 
information  on  application  preparation. 
evaluation  procedures  and  criteria,  the 
extant  of  Government  participation  in 
the  Cooperdtive  Agreeme.c  to  be 
awarded,  and  other  required  data  will 
be  availahle  upon  request  during  the 
time  the  Solicitation  is  open.  All  eUgihle 
•ourcas  may  submit  an  application 
which  will  be  considered.  ApplicatiQns 
must  be  submitted  to  the  DO&Chic^o 
Operations  Office  no  later  than 
nirember  4. 1997. 


bsuwl  ia  Chicago,  niiaois  on  Octotiar  15. 
1997. 

AcquiMHion  and  AsMiatanc9.  Croup  Uanager. 
[FR  Doc  S7-2S4ao  PUed  10-24-97;  B:45  sm] 


emailed  directly  to  afv-deployment 
9hq.doe.gov.  Electronic  versions  are 
considered  supplemental  only — the 
Department  is  not  able  at  this  time  to 
guarantee  the  inclusion  in  the  docket  of 
comments  piovidad  only  in  electronic 
format 


DEPARTMEKT  OF  BKERQY 

OmMofEMrgy  EffldMicy  and 
BanMMbte  Enargy 

IDoGtot  Na  S-NOA-«T-60q 

PropoMd  Tadmlcal  and  PoHey 
Analyaia  on  naplacamaiu  Rial 
AMamattva  Rial  VaMeiaa 

AOBICY:  Office  of  Energy  Efficiency  and 
Rene%vable  Energy,  Department  oi 
Energy  (DOB). 

ACTION:  Notice  of  availability  and 
reqneat  for  comments. 


F06  nmnwR  MFomiAiioNooNrACT:  Mx. 

Paul  McArdle.  Program  Manager,  Office 
of  Energy  Efficiency  and  Renewable 
Energy  (KE-34).  U.S.  Departaient  of 
Energy,  1000  Independence  Avenue. 
S.W.,  Washington.  DC  20585,  email:  afv- 
deployment^q.doe.gov,  or  phone  (202) 
586-9171. 

SUPPLBBfTARY  MFORMAT10N: 

LPuipoas 

n.  Summary  of  FbuUi^  of  TScfank^  and 

Policy  Analysis 
m.  Avaii^iiUty  of  Propoaad  Technical  and 

Policy  Analysis 
IV.  Public  Ooounant  Procaduns 


':  The  Oepartmant  of  Energy  la 
today  publishing  this  notice  of 
availability  of  a  propoaed  analysis,  as 
required  by  section  S06  of  the  Energy 
Policy  Act  of  1992,  on  issues  relating  to 
replacement  fuels  and  alternative  fuel 
velddes.  The  Department  is  requesting 
public  commmt  on  the  proposed 
analysis  prior  to  submission  of  the  final 
report  to  the  President  and  Congraaa.  A 
short  summary  of  the  propoaed  analyais 
is  included  in  this  nodce. 
OATtS:  Written  conunents  (5  copiea) 
must  be  received  by  the  Departnaent  by 
Januwy  26. 1996. 

AdOMCaBCa.  Copiea  of  the  propoaed 
Technical  and  Policy  Analysis  (which  is 
approximately  75  pi^es  long,  single- 
spaced)  may  be  obtakied  from  the 
National  Aitemative  Fuels  Hotline,  9300 
Lee  Highway.  Fairfax,  Va.  22031-1207, 
(800)  423-lDOB.  or  electronically  from 
the  Office  of  Energy  Efficiency  and 
Renewable  Energy's  Transportation 
Technologiee  website  at:  http:// 
www.ottdoe.gov,  under  the  Rulea  and 
Legislation  section  (http:// 
www.ottdoe.gov/office.ruleeJitml). 

Written  comments  (5  copies)  are  to  he 
submitted  to  the  U.S.  Depwtment  of 
Energy,  Office  of  Tran^wrtation 
Technologiea.  EB-34.  Docket  No.  EB- 
NQA-97-506. 1000  hidependence. 
Avenue  S.W.,  Washington,  D.C  20565, 
telephone  (202)  586-3012. 

Commenters  are  requested  to  provide 
a  supplemental  electronic  copy  of 
comments  (1  copy),  if  possible,  to 
facilitate  the  poating  erf  conunents  on 
the  Departmmf  s  website.  Theee 
optional  electronic  versions  of 
comments  should  be  stored  inxommon 
text  or  word  processor  formats,  and 
saved  on  a  pc-cnmpatible  3.5"  diskette 
and  mailed  to  the  addiaaa  above;  or 


Section  506(c)  requires  DOE  to  teak 
and  consider  public  comments  on  the 
draft  Technical  and  Policy  Analysis  on 
issues  relating  to  replacement  fuels  and 
aitemative  fiiel  vehicles  prior  to  its  final 
transmission  to  the  President  and 
Congress.  DOE  may  revise  the  Analyaia 
prior  to  such  final  submission  in  light 
of  comments  received.  DOE  is  also 
required  by  section  506(c)  to  praeerve 
all  comments  received  on  the  Analyais 
for  use  in  required  rulemaking 
I»oceedings  undo-  section  507, 
including  rulemaking  to  consider 
aitemative  fuel  vehicle  acquisition 
requirements  for  private  and  munidpel 
fleets.  In  addition,  DCX  is  in  the  process 
of  devising  a  Replacement  Fuel  Supply 
and  Demand  Program  under  section 
502.  Comments  received  on  the 
propoeed  Technical  and  Policy  Analyais 
could  be  very  uaeful  in  Ai«igi»iwg  tht^ 
program. 


n.  JTaMBiaij  nfriniihigs  ofTackaical 
aad  Policy  Aadiyaia 

£neigy  Security  Concenw 

The  geopolitical  context  surrounding 
enesgy  security  has  changed  enormously 
since  the  oil  shocks  of  the  1970s,  with 
the  end  of  the  Cold  War,  the 
Organization  of  Petroleum  Ejqiorting 
Countriea  (OPEC)  in  diaamy.  and  the 
cementing  otVS,  aecurity  tiea  to  the 
most  important  oil  exporting  nations. 
Unfortunately,  these  developments  have 
engendered  a  complacency  on  the  part 
of  the  American  public  not  unliWn  that 
which  preceded  previous  oil  shocks. 
Historically,  poiods  of  low  prices  have 
been  followed  by  ste^  price  spikes,  a 
pattern  that  could  well  be  repeated  in 
coining  jrears. 
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In  contrast  to  the  current  geo-strategic 
enviroiunent,  economic  realities  and 
trends  seem  to  be  recreating  many  of  the 
preconditions  for  a  potential  oil  shock 
in  the  U.S.  sometime  in  the  future. 
Economic  growth  in  the  Pacific  rim  is 
giving  rise  to  a  growth  in  world  oil 
demand  which  could  well  leed  to  a 
short-supply  situation  within  the  next 
five  to  ten  years.  The  world's  oil 
resources  are  as  concentrated  as  ever  in 
the  OPEC  nations,  notably  in  the  Persian 
Gulf.  DOE'S  Energy  Information  Agency 
(EIA)  proiects  that  by  2010,  OPEC's 
market  share  is  likely  to  reach  the  leveb 
of  the  1970s,  as  its  share  of  world 
exports  grows  from  41  percent  in  1093 
to  53  percent  in  2010. 

The  costs  to  the  U.S.  economy  from  a 
future  oil  price  shock  could  be 
enormous.  Based  on  analyses  of 
[nevious  oil  shocks,  a  number  of  recent 
•studies  have  estimated  the 
macroecoDomic  impacts  as  reducing 
U.S.  economic  activity  by  an  average  of 
over  2  percent  par  yeer  fbr  three  to  four 
yean  or  more,  which  translates  into 
CNP  reductions  in  the  range  of  six 
hundred  billion  dollars  over  three  years, 
up  to  poasibly  $3  trillion  over  fifteen 
yean  if  the  lost  economic  growth  were 
not  suhaequenUy  made  up. 

Unlike  other  enmgy  using  sectore, 
which  have  introduced  substitute  fuels 
and  fuel  switching  flexibility  since  the 
oil  shocks  of  the  70s  and  80s.  the 
transportation  sector  remains 
overwhelmingly  dependent  on 
petroleum  bamd  fuels  (approximately 
97.5  percent  of  transportation  energy 
mmitig  from  petroleum)  and  on 
technologies  that  provide  virtuaUy  ik> 
fleodbility.  The  traiuportation  sector 
currently  accounts  for  approximately 
two-thirds  of  all  U.S.  petroleum  use  and 
roughly  one-fourth  of  total  U.S.  energy 
consumption. 

Substitution  of  petroleum-based 
transportation  fuels  (gasoline  and 
dieeel)  by  non-petroleum-besed  fuels 
("replacement  fu^,"  including 
aitemative  fuels  siich  as  electricity, 
ethanol,  hydrogen,  liquefied  petroleum 
gas,  methanol,  and  natural  gas)  coidd  be 
a  key  meens  of  reducing  the 
vulnerability  of  the  U.S.  transportation 
sector  to  disruptions  of  petroleum 
supply.  Centrally-fueled  fleets  are 
probably  critical  to  the  transportation 
sector's  transitian  to  aitemative  fuels 
and  vehicles.  Early  introduction  of 
alternative  fuels  in  theee  fleets  is  more 
feasible  since  they  generally  refuel  at  a 
central  facility  and  operate  within  a  fuel 
tank's  driving  range  of  that  central 
facility.  Accordingly,  fleets  feeture 
prominenUy  in  TiUe  V  of  EPACT.  which 
aims  to  displace  substantial  amounts  of 


petn^um  based  motor  foel  with 
aitemative  fuels. 

Since  EPACT  was  enacted  in  1992. 
transportation  petroleum  consumption 
has  risen  from  10.3  million  barrels  per 
day  to  10.7  million  barrels  per  day  in 
1994.  EIA  prefects  this  consumption  to 
rise  to  14.0  million  barrels  per  day  by 
2010.  U.S.  dependence  on  imparted 
petroleum  has  also  grown  since  EPACT 
enactment  In  1992, 41  percmt  of  total 
U.S.  petroleum  consumption  wras 
derivBd  from  fcavign  sources.  By  1994, 
imports  had  increased  to  45  percent 
EIA  projects  U.S.  petroleum  import 
dependence  to  reach  api»oximately  54 
percent  of  consumption  by  2000  and  57 
percent  of  petroleum  consumption  by 
2005. 

In  that  dependmce  of  U.S.  autos  and 
trucks  on  imported  oil  was  one  of  the 
ma)or  driving  forces  behind 
Cottgressionsd  passage  of  EPACT,  the 
imperatives  are  even  stronger  now  than 
at  the  time  of  passage. 

Progress  Towtud  Achieving  the  Goals 
Described  in  Sec.  502(bX2) 

Section  502(bM2)  of  EPACT  suggests 
tentative  goals  of  displacing  10  percent 
of  transportation  fuel  with  replacement 
fuels  by  the  year  2000  and  displacing  30 
pen»nt  by  the  year  2010.  DOE  is  making 
steady  progress  in  carrying  out  the 
provisioiu  of  EPACT  TiUe  V  and  related 
programs,  which  should  yield 
meesurable  results  in  aitemative  fuel 
and  AFV  usage  in  the  future.  DOE 
supports  and  coordinates  the  Federal 
Fleet  Program  for  acquisition  of 
alternative  fuel  vehicles  (AFVs),  which 
had  put  over  25.000  AFVs  into  the 
fsderal  fleet  by  the  end  of  fiscal  year 
1996.  DOE'S  Clean  Qties  Program 
promotes  voluntary  commitments  and 
coordinated  action  by  the  key  groups 
within  psrticipating  city  regions  for 
installaticm  of  aitemative  fuel 
infrastructure  and  acquisition  of 
vehidea.  As  of  August  1997,  54  cities 
and  over  a  thousand  stakeholder 
organizitfions  were  participating.  DOE  is 
al«>  carrying  out  the  ruhwnaking  and 
analytical  activities  preacribed  by 
EPACT  Title  V.  JTylnding  its  assessment 
of  the  technical  and  economic  foasibility 
of  reaching  the  10  percent  and  30 
percent  goals.  The  Research. 
Development  and  Dononstratioo 
program  has  been  instrumental  in 
finatBTing  technology  development  in  its 
two  spheres.  Advanced  Vehicle 
Propulsion  Technologies  and 
Aitemative  Fuels  Research  and 
Demonstration.  The  latter  is  now 
turning  its  focus  to  aitemative  furis 
infrastructure  technology.  DOE  is  also 
involved  with  the  Enviioiunental 
Protection  Agsmcy  (EPA)  in  Clean  Air 


Act  programs  that  promote  use  of 
advanced  technology  vehiclea. 
including  aitemative  fuel  vehicles,  far 
use  in  ozone  nm-attainment  areas. 
Many  of  the  programs  audiarized  by 
EPACT  have  not  been  in  place  long 
enough  to  allow  a  credible  asseaament 
of  program  impacts.  The  statutory 
requirement  for  this  Technical  and 
Policy  Analysis  actually  precedes  the 
start  of  implementation  for  some  of  the 
EPACT  progranu. 

Actual  aitd  Potential  Roh  of 
Replacement  Fuels  and  AFVs  in 
Reducing  Oil  Imports 

While  IX3E  modriing  suggests  that  the 
potential  use  of  replacement  foals  in  the 
U.S.  is  very  high,  by  1996  the 
transportation  sector  has  barely 
scratched  the  surface  of  this  potentiaL 
The  actual  use  of  replacement  fuels  in 
1996  in  the  U.S.  is  estimated  by  EIA  to 
be  about  4.6  billion  galkms  gasoline 
equivalent  (or  3.1  percent  of  total 
highway  transport^on  fuel).  Of  this, 
4.2  billion  equivalent  gallcms  was 
oxygenates  blended  into  gasoline  (2.9 
percent  of  highway  fuel)  and  323 
million  equivalent  gallons  was 
alternative  fuel  use  by  AFVs  (0.2 
percoit  of  hif^way  fuel).  The 
preliminary  partioi  results  of  EXDFs 
study  of  the  fsasibility  of  reaching  the 
goals  suggested  by  sec.  502(b)  indicate 
that  the  potential  use  of  replacement 
fuels  sustainable  by  the  market  could  be 
as  high  as  30  to  38  percent  in  2010 
under  various  scenarios  and  could 
ultimately  be  nearly  double  that 

In  (»der  to  reach  such  levels  of 
aitemative  fuel  use,  however,  ma)or 
transitional  impediments  would  have  to 
be  overcome,  including  changaa  in 
relative  fuel/vehicle  prices  to 
consumers.  For  example,  the  EPACT 
suggested  goals  of  diq>lacing  10  percent 
of  transportation  fuels  in  the  yeer  2000 
ami  30  percent  in  the  year  2010  ¥rould 
require  that  AFV  sales — 

•  Grow  to  between  35  and  40  percent 
of  total  new  light-duty  vidiicle  sales  by 
1999  to  meet  the  2000  eoel;  and 

•  Stay  in  the  range  of  30  to  38  percent 
to  build  an  AFV  population  sufficiently 
large  to  meet  the  2010  goal. 

Even  to  meet  a  30  percent  goal  far 
year  2020,  AFV  growth  would  have  t 

•  Double  every  year  between  1995 
and  2000,  going  from  approximately 
30,000  to  500,000  sales  per  year. 

•  Increase  by  50  percent  par  year  to 
4,000,000  in  the  period  from  2001 
through  2005;  and 

•  Remain  at  a  constant  32  petcent  of 
total  light-doty  vehide  (LDV)  sales  in 
the  period  of  2005  throu^  2010. 

Under  this  scenario,  the  AFV 
peculation  in  2020  (ten  ]raan  later  than 
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the  EPACT  30  percent  goal)  would  be 
large  enough  so  that  30  percent  of  LOV 
motor  fuel  would  be  replacement  fuel 
(alternative  fuels  plus  oxygenates  used 
in  conventional  vehicle  Kiel).  This 
alternative  scenario  is  believed  to  be 
more  representative  of  new  vehicle 
technologjr  market  introduction 
generally,  than  the  growth  paths 
necanary  to  meet  the  unmodified 
EPACT  goals  but  would  still  be 
enormously  ambitious. 

Analysis  indicates  that  currently 
authorized  Federal,  state  and  local  AFV 
programs  could  displace  approximately 
220,000  barrels  per  day  of  motor  fuel  or 
roughly  3  percent  of  the  LDV 
transportation  fuel  use  projected  by  EIA 
for  2010,  while  replacement  fiiels  in  the 
form  of  oxygenates  could  contribute  an 
additional  4.6-6.7  percent  of  LDV  motor 
fuel  during  this  period.  The  gap 
betMfeen  these  volumes  and  Uiose 
necessary  to  reach  or  approach  the 
EPACT  sec.  502(b)(2)CB}  goal  of  30 
percent  fiiel  displacement  by  2010 
would  have  to  he  met  by  AFV  use  by 
motorists  not  covered  by  these 
programs,  that  is,  largely  by  the  general 
public. 

Examination  of  international  policy 
experience  shows  EPACT  fleet  programs 
to  be  a  unique  approach.  Nonetheless, 
experience  of  other  coimtries'  programs 
does  provide  the  following  lessons: 

•  Spillover  into  voluntary  use  of 
alternative  fuels  and  AFVs  in  non- 
mandated  sectors  is  likely  to  be 
determined  by  the  relative  economic 
costs  and  benefits  during  each  stage  of 
the  transition,  including  (at  least  for 
dedicated  AFVs)  some  differential  to 
compensate  for  future  uncertainty  and 
for  the  operational  disadvantages  of 
dedicated  AFVs. 

•  Merelv  putting  in  place  novel  and 
limited  infrastructure  networks  is  likely 
to  be  insufficient  in  generating  high 
levels  of  spillover  to  non-mandated 
motorists,  even  in  conjunction  with 
cognizance  of  societal  benefits  and 
potential  futiue  widespread  availability. 

Applying  these  lessons  to  the  U.S. 
environment  suggests  that  changes  in 
the  overall  economics,  access  and 
convenieuv^  factors  (or  the  perception 
of  such  imminent  changes)  will  be 
neceeaary  {neconditions  for  AFV 
penetration  in  the  general  public.  Such 
rhmgM  could  occur  in  various  ways, 
including  policy  induced  changes, 
cyclical  price  swings  or  market 
disruptions. 

Experience  of  other  countries  alf*^ 
•uggests  that  the  political  will  to 
support  altonative  fuel  programs  is 
graMtost  when  oil  prices  are  at  peak 
levels.  When  incentives  are  most  critical 
to  sustaining  alternative  fuel 
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momentum,  at  the  low  end  of  the  oil 
price  C3rcle,  governments  have  often 
been  least  committed. 

Actual  and  Potential  Availability  of 
Replacement  Fuels  and  AFVs 

Alternative  fuel  vehicle  technologies 
are  available  for  the  principal 
alternative  fuels  believed  most  likely  to 
play  major  parts  in  any  transition  to 
substantial  altonative  fuel  use.  Alcohol, 
liquefied  petroleum  gas  (LPG),  and 
natural  gas  vehicle  technologies  ue 
sufficiently  developed  for  such  vehicles 
to  be  introduced  into  the  market  on 
large  scales.  Electric  vehicle  technology 
per  se  is  also  cloee  to  market-ready,  but 
battery  cost  and  range  probably  limit 
penetration  to  select  market  niches  for 
the  next  five  to  ten  years.  Hybrid 
electric,  fuel  cell  and  hydrogen  vehicle 
technologies  are  in  various  st.   ^s  of 
development  and  could  play  significant 
roles  in  the  future. 

A  number  of  types  of  vehicles  are 
currently  available  for  purchase  from 
original  equipment  manufacturers 
(OEMs)  by  the  public  and  fleets,  but  not 
the  whole  range  of  vehicles  ftw  each  of 
the  altranative  fuels. 

•  Passenger  cars  are  available  Cor  use 
with  85  percent  alcohol/15  percent 
gasoline  mixtxires  or  any  mixtures  down 
to  straight  gasoline,  at  the  same  price  as 
the  same  conventional  model. 

•  A  minivan  will  soon  be  available 
for  85  percent  ethanol  use. 

•  Pick-up  trucks,  vans  and  mini- vans 
are  available  from  OEMs  for  CNG  use. 
A  fiill  sized  sedan  is  available  for 
dedicated  CNG  operation  and  others 
may  follow.  Costs  for  dedicated  CNG 
vehicles  are  generally  $30OO-$5000 
more  than  conventional  models. 

•  CNG  vehicles  (bi-fuel  and 
dedicated)  may  also  be  obtained  by 
conversions  of  conventional  vehiclea  by 
many  small  conversion  firms. 

•  Electric  vehicles  are  now  available, 
mostly  sub-compact  and  small  pickup 
models. 

Although  alternative  fuel  refueling 
'     have  been  proliferating  in  recent 
I,  none  of  the  alternative  fuels  are 
currently  available  at  retail  for  vehicle 
refueling  in  adequate  networks  to 
support  widespread  use.  Adequate 
refiieling  sites  could  be  available  as  a 
transition  proceeds  but  would  involve 
additional  capital  coats. 

All  of  the  major  alternative  fuels  are 
available  at  national  and  regional  levels 
in  volumes  sufficient  for  transpcHtation 
use  at  levels  significantly  greater  than 
the  current  levels.  While  this  available 
supply  includes  both  domestic 
production  and  imports,  domestic 
supply  will  be  adequate  to  serve  AFV 
needs  ba  coming  years.  If  alternative 


fuel  use  were  to  approach  the  levels 
suggested  by  the  EPACT  30  percent 
goal,  market  pressures  could  change  the 
split  bet%veen  domestic  and  import 
supply.  Natural  gas,  ethanol  and 
electricity  have  the  greatest  potential  for 
domestic  production  to  meet  large-scale 
transportation  use.  LPG  and  methanol 
could  be  available  in  adequate 
quantities  either  domestically  or 
internationally. 

Key  Issues  and  Perspectives 

While  available  evidence  indicates 
that  substantial  spillover  from  EPACT 
Title  V  programs  into  household  AFV 
acquisitions  is  unlikely  in  the  absence 
of  some  economic  incentive  to 
households  to  make  the  shift  such 
incentive  might  occiu'  in  any  one  of  a 
number  of  ways.  It  would  not 
necessarily  have  to  represent  a 
goveminent  incentive  program. 

An  oil  price  rise  couJd  well  cause        * 
dramatic  changes  in  relative  prices 
between  gasoline  and  a  number  of 
altonative  fuels,  resulting  in  natural 
fuel-switching  if  the  conditions  enabling 
motorists  to  switch  fuels  are  in  place. 
Comparative  historical  movements  in 
reUtive  prices  for  alternative  fuels  and 
thefr  feedstocks  show  clear  divergences 
in  price  movements  frt>m  crude  oil  and 
gasoline,  particularly  for  electricity, 
ethanol  and  methanol.  There  is  probably 
no  way  of  reliably  assessing  the  impact 
of  a  future  oil  price  rise  on  the 
effectiveness  of  EPACT  programs  until 
such  an  event  occiirs.  On  the  other 
hand,  it  does  appear  possible  to  infisr 
from  prior  expmience  that  a  price  spike 
is  unlikely  to  result  in  major  fuel 
svdtching  in  the  transportation  sector  in 
the  absence  of  certain  preconditions 
relating  to  the  availability  of  AFVs  and 
alternative  fuel  infrastructure,  which 
EPACT  Tide  V  begins  to  address.  It 
should  be  noted  that  most  of  the  fuel 
switching  in  Brazil  and  the  Nethra-lands. 
the  two  countries  where  AFV  programs 
have  been  most  effective,  occiirred  after 
an  oil  shock  which  had  been  preceded 
by  man  modest  programs  promoting  the 
alternative  fuel  to  which  the  country 
partly  switched  after  the  shock. 

EPACT  also  provides  incentives  to 
restrain  rising  oil  demand  before  it  leads 
to  a  run-up  in  oil  prices  of  the  nature 
of  those  discussed  above.  EPACT 
programs  could  also  reduce  the 
likelihood  or  magnitude  of  a  future  oil 
shock  in  another  way.  One  potential 
benefit  of  developing  a  fuel  switching 
capability  is  the  potential  to  alter  the 
behavior  of  primary  fiiel  si^plins.  If 
viable  competing  fuels  are  available,  the 
likelihood  of  a  restriction  of  oil  supplies 
could  be  diminished.  EPACT  has  the 
potential  to  shorten  the  time  lag 
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between  an  oil  price  shock  and  the  oil 
use  reductions  following  it  and  to 
magnify  such  reductions  in  the  key 
transportation  sector,  where  reductions 
have  been  small  compared  to  other 
sectc»s.  The  perceived  potential  of  the 
U.S.  to  introduce  alternatives  in  the 
event  of  an  oil  price  increase,  may 
dampen  the  price  increase  sought  by  oil- 
exporting  countries  in  the  event  of  a 
supply  disruption.  ■ 

It  is  also  possible  that  a  well  designed 
EPACT-initiated  process  of  fuel 
switching  could  avoid  or  reduce  the 
magnitude  of  problems  such  as 
inflation,  involved  v«th  the  relatively 
abrupt  technological  transitions  in 
transportation  that  historically  follow 
major  oil  shocks  sqA  which  have  also 
characterized  historical  fuel  switches. 
Alternative  fuel  transportation  systems 
could  be  more  fully  ripe  for  widespread 
deployment  and  the  American  public 
more  amenable  to  fiiel  switching  as  a 
result  of  EPACT  fleet  programs  and  DOE 
RD&D  programs. 

Despite  the  many  uncertainties,  it 
preliminarily  appears  that  the  programs 
authorized  by  Congress  in  EPACT  will 
fall  substantially  short  of  the  year  2010 
goal  of  30  percent  DOE  may  need  to 
modify  that  goal  under  EPACT  sec  504. 
possibly  by  rolling  back  the  target  dates. 
EPACT  provides  ample  flexibility  ftw 
DOE  to  so  scale  back  the  ambitious 
statutory  goals  rather  than  to  adopt 
draconian  policies.  At  the  same  time, 
DOE  understands  that  many  are 
concerned  over  what  is  perceived  as 
EP ACT'S  excessive  reliance  on 
mandates  rather  than  economic 
incentives. 

nL  Availability  of  Pn^oead  Technical 
and  Policy  Analyate 

The  Technical  and  Policy  Analysis 
required  by  EPACT  Section  506  is 
available  in  a  draft  report  for  pubic 
review  and  commoat  Copies  of  the  draft 
analysis,  written  comments,  and  any 
other  docket  material  received  may  be 
read  and  copied  at  the  DOE  Freedom  of 
Informatian  Reading  Room,  U.S. 
Department  of  Energy,  Room  lB-190, 
1000  Independence  Ave..  S.W.. 
Washington,  D.C  20585,  telephone  202- 
586-6020  between  the  hours  of  8:30 
a.m.  and  4K)0  p.m.  Monday  throu^ 
Friday  except  Federal  holidays.  The 
docket  file  material  will  be  filed  under 
"EB-J^OA-97-506  ".  An  electronic 
version  of  the  proposed  Technical  and 
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b«  laM  in  th«  naxt  canhuy  than  in  tba  lOTOi  mmI 
SOt.  MS.  laadanUp  in  altanatiTe  tanapoctaUon 
faripoMcyad  technology  dawloprnwitoDuMwU 
caliriyM  iiadtar  dOT«la|MiMls  in  <«lMr  iovortiBg 


Policy  Analysis  and  electronically 
compatible  portions  of  the  docket 
matOTial  will  be  available  from  the 
Office  of  Transportation  Technologies's 
website  at  http://www.ottdoe.gov. 
under  the  Rules  and  Legislation  section 
(htQ)://v«vw.ottdoe.gov/ 
office.rule8.html).  Additional  copies  of 
the  proposed  Technical  and  Policy 
Analysis  may  be  obtained  from  the 
National  Alternative  Fuels  Hotline  and 
Data  Center,  P.O.  Box  12316.  Ariington. 
Va.  22209.  (800)  423-lDOE.  (703)  52»- 
3500  Qocal).  Fax:  (703)  528-1953. 

IV.  Public  Conmieiit  ProGedaras 

The  Department  of  Energy  encourages 
the  mnyiminn  level  of  public 
participation  in  review  and  comment  of 
the  proposed  Technical  and  Policy 
Analysis.  The  Department  has 
established  a  conunent  period  of  00 
days  following  publication  of  this  notice 
for  persons  to  provide  comment  The 
public  comment  period  closes  on 
January  26, 1998. 

AU  public  comments  and  other  docket 
material  will  be  available  for  review  in 
the  DCffi  Freedom  of  Information 
Reading  Room  at  the  address  shown  at 
the  be^nning  of  this  notice.  The  docket 
material  will  be  filed  under  "EE-NOA- 
97-506." 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views  or 
arguments  with  respect  to  the  subjects 
sat  forth  in  this  notice.  Instructions  for 
submitting  wnritten  comments  are  set 
forth  at  the  beginning  of  this  notice  and 
below. 

Written  comments  (5  copies)  should 
be  labeled  both  on  the  envelope  and  on 
the  documents,  "Section  506  Technical 
and  Policy  Analysis  (Docket  No.  EE- 
NOA-97-506),"  and  must  be  received 
by  the  date  specified  at  the  beginning  of 
thia  notice.  All  comments  and  other . 
relevant  information  received  by  the 
date  specified  at  the  beginning  of  this 
notice  will  be  considered  by  DOE. 

In  addition,  commenters  are  requested 
to  provide  a  supplemental  electronic 
copy  of  comments  (1  copy),  if  possible, 
to  t^litata  the  posting  of  comments  on 
.the  Department's  website.  These 
optional  electronic  versions  of 
mmwrmnts  should  be  Stored  in  common 
text  or  word  processor  formats  and 
saved  on  a  pc-compatible  3.5"  diskette 
and  mailed  to  the  address  above;  or 
emailed  directly  to  afv-deployment 
Mtq-doe-gov.  Electronic  versions  are 
coiuidered  supplemental  acly — the 
Department  is  not  able  at  this  time  to 
guarantee  the  inclusion  in  the  docket  of 
comments  provided  only  in  riectranic 


Pursuant  to  the  provisioits  of  10  CFR 
1004.11,  any  person  submitting 
information  or  data  that  is  believed  to  be 
confidential  and  exempt  by  law  from 
public  disclosiue  should  submit  one 
complete  copy  of  the  document  and  3 
copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  The  Department  will 
make  its  t>wn  determination  with  regard 
to  the  confidmitial  status  of  the 
information  or  data  and  treat  it 
according  to  its  determination. 

Issued  in  Washington.  DC  oo  Seplambw  2, 
1997. 


Qii^c^  Staff,  BaergyBfpdency  and 

RenemMe  Energy. 

(PR  Doa  97-Z8401  Filed  10-24-97: 8:45  am] 


DEPARTMEHT  OF  ENERGY 
Fadarai  Energy  Rogulatory 


[Doekal  No.  AC07-ia6-OQOl 

Aluminum  Company  Of  Ainortea; 
NOVCOOi  rmng 

October  21, 1997. 

Take  notice  that  on  September  25, 
1997,  Aluminum  Company  of  America 
(Alcoa),  filed  a  request  on  behalf  of  its 
wholly-owned  subsidiaries  Tapoco,  Inc. 
(Tapoco)  and  Yadkin.  Inc.  (Yadkin),  for 
approval  of  a  change  in  the  method  of 
depredatii^  fixed  assets.  Specifically, 
Alcoa  proposes  to  change  from  a 
composite  depreciation  method  for 
fixed  assets  to  a  traditional  straight-line 
depreciation  method.  The  proposed 
change  in  depreciation  method  is  for 
accounting  purposes  only,  efiioctive 
January  1. 1998. 

Alcoa  states  that  it  is  attempting  to 
standardize  and  streamline  its  financial 
systems,  which  will  include  automating 
the  fixed  asset  records  of  Tapoco,  Inc. 
and  Yadkin,  Inc. 

Any  person  desiring  to  be  heud  or  to 
protest  said  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commissicm. 
888  First  Street,  N.E,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
{Hotests  should  be  filed  on  or  before 
November  20, 1997.  Protests  will  be 
considered  by  the  Commission  in 
detnmining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  pecson  wrishing  to  become  a  pai^ 
must  file  a  motion  to  intervene.  Copies 
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of  thia  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LIbwwmI  a.  WaiMM,  fr.« 

Acting  S0cntaiy. 

[FR  Doc.  97-28344  Filed  10-23-«7: 8:45  am) 

■UBM  oooe  ariT-ai-M 


DEPARTMENT  OF  ENERGY 

Fadaral  EMrgy  RaguMory 
ComntiMion 

(Doctol  Na  RPM-4V015I 

ANR  PtpMfM  Company;  Notlc*  of 
Motion  To  Plaoo  RMm  Into  Eftact 

OctotMr21.1M7. 

Take  notice  that  on  October  17. 1997, 
AMR  Pipeline  Company  (ANRJ, 
tendered  for  filing  a  "Motion  of  ANR 
Pipeline  Company  for  Expeditoua 
Approval  to  Place  i^tes  into  Bfiect 
Pending  Approval  of  Settlement,  and 
Request  for  Shortened  Response  Time." 

ANR  states  that  the  purpose  of  such 
motion  is  to  obtain  Commission 
approval  to  place  fower  rates  into  effect 
pending  Commission  action  on  a 
concurrently  filed  offor  of  settlement  in 
the  captioned  proceeding,  subject  to 
certain  conditions. 

ANR  states  that  copies  of  this  filing 
have  been  mailed  to  all  persons 
designated  on  the  Restricted  Service 
List,  intarvenors.  afhcted  customers  and 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Eneigy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regiilations.  The  notice  period  will  be 
shortened  so  that  all  such  protests  must 
be  filed  on  or  before  October  24, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
availahk  for  public  inspection  in  ttw 
Public  Rafiarance  Room. 
LatoaCMkali, 

(FR  Doc.  97-28341  Filed  10-24-«7;  8:45  am] 
1 008C  snT-at-M 


DEPARTMENT  OF  ENERGY 

Fodoral  Enorgy  RoguMory 
ComntlBiion 

[DodMt  Ng  CP98  »  000] 

CNG  Transmission  CofporaHon;  Nottca 
of  Application 

October  21. 1907. 

Take  notice  that  on  October  14, 1997, 
CNG  Transmission  Corporation  (CNGT), 
445  West  Main  Street,  P.O.  Box  2450, 
Clarksburg,  West  Vii-g^a  26302-2450, 
filed  in  Docket  No.  CPg8-26-000  an 
application  pursuant  to  Section  7(b]  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  in  place  seven 
miles  of  2-inch  pipeline,  known  as 
Lines  H-2  and  D-10372,  located  in 
Marshall  and  Doddridge  Coimties,  West 
Virginia,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CNGT  proposes  to  abandon  in  place 
approximately  35,721  feet  of  2-inch 
pipeline  known  as  H-2.  located  in 
Marshall  County  and  1.145  feet  of  2- 
inch  pipeline  known  as  D-10372, 
located  in  Doddridge  County.  West 
Virginia,  due  to  the  age  and  condition 
of  the  lines.  CNGT  states  that  Hope  Gas, 
Inc.  has  approximately  fifteen 
residential  customers  on  the  lines 
whose  service  will  be  replaced  by 
propane  or  other  available  utility  service 
in  accordance  with  the  West  Virginia 
Pubic  Service  Commission.  CNGT 
declares  the  facilities  need  to  be 
abandoned  and  are  no  longer  economic 
to  maintain  for  the  few  residential 
consumers  located  on  former 
production  properties  that  currenUy  do 
not  have  production  connected  to  the 


Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
Application  should  on  or  before 
November  12, 1997,  file  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  N.E..  Washington,  D.C 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedxire  (18  CFR  385.211  or  18  CFR 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Conunission  wiU 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  bearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conunission's 
Rules. 


Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Conunission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  Application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  a  grant  of  the  abandonment  is 
required  by  the  public  convenience  and 
neceasity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission,  on  its  ovnu  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  Uie  hearing. 
iD. 


Sscreteiy. 

(FR  Doc  07-28331  Filed  10-24-07:  8:45  am) 
I  cooa  srrr-ai-M 


DEPARTMB«T  OF  ENERGY 

Fodoral  Enargy  Ragulalory 
Commission 

[DoGkat  Noa.  CP«a-ai»-000,  St  aL  and 
cP9e  ag>  ooq 

Columbia  Gaa  Tranamlaalon 
Cofpofsllon,  Toxaa  Easlsni 
Transmission  Corporation;  Notico  of 
Sits  Visits 


October  21. 1097. 

The  Office  of  Pipeline  Regulation 
(OPR)  will  conduct  site  visits,  with 
representatives  of  Columbia  Gas 
Transmission  Corporation  and  Texas 
Eastern  Transmission  Corporation,  of 
the  following  portions  of  tiie  Market 
Expansion  Project  on  the  dates 
indicated: 

Octcbm  22. 1997— Coco  A  Storage  Field 
bcilities  in  Kanawha  County,  West 
Virginia 

October  23. 1997— Line  SM-123  in 
Mingo  and  Wyoming  Counties,  West 
Viii^nia 

October  30-31. 1997— Windridge, 
Uniontown,  and  Bedford  Disehaiga 
Replacement  Projects  in  Greene, 
Somerset,  and  Fulton  Counties. 
Pumsylvania.  respectively 

All  interested  parties  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation. 
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For  further  information,  please 
contact  Paul  McKee  at  (202)  208-1088. 
LolsDiCaskail. 
Ssaatoiy. 

[FR  Doc.  97-28320  Filed  10-24-07;  8:45  am] 
ICOOCSnT-OMI    ' 


DEPARTMENT  OF  ENERQY 
Fadaral  Enargy  Ragulalory 


(DecM  Now  CPM-a-OOO) 

Columbia  QuN  Tranamlssion 
Con^Mny;  Nolioa  of  Application 

October  21. 1907. 

Take  notice  that  on  October  15, 1997. 
Colimibia  Gulf  Transmission  Company 
(Columbia).  2603  Augusta,  Suite  125, 
Houston,  Texas  7057-5637,  filed  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  (NGA)  and  Part  157  of 
the  Commission's  Regulations 
thereunder  for  a  certificate  of  puUlc 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  natural  gas  facilities  and  an 
order  granting  permission  and  approval 
to  abandon  the  facilitias  being  replaced, 
all  as  more  fully  set  forth  in  tiie 
application  on  file  with  the  Conunission 
and  open  to  public  inspection. 
Specifically,  Coltunbia  seeks 
authorization  for  the  construction  and 
operation  of  one  Solar  Mars  lOOS 
turbine- compressor  unit  and  to  abandon 
l^  replacement  the  existing  Pratt  and 
-Whitney  GG3  gas  turbine  compress(». 
-The  fiadlities  pnmosed  for  replacement 
are  part  of  Cohunoia's  Hampshire 
Compressor  Station  located  in  Mauiy 
County,  Tennessee.  The  proposed 
replacement  is  part  of  Columbia's 
nngning  program  to  replace  its  GG3 
compressor  units  to  ensure  mora 
efficient  and  reliable  operation  of  its 
pipeline  system.  Coliunbia  estimates  die 
cost  of  construction  at  $11,500,000  and 
the  accumulated  Provision  for 
Depred^on  of  Gas  Utility  Plant  to  be 
$1,767,566. 

Any  poson  daairing  to  participate  in 
the  hearing  process  or  to  make  any 
protest  widi  reference  to  said 
applicatiea  should  on  or  before 
Novembn  12, 1997,  file  with  the 
Federal  Energy  R^ulatory  Commission, 
Washington,  D.C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  die  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wUl  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  takm  but  will 


not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directiy  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceecling  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  a  14  copies  vrith  the  Commission. 

A  person  does  not  have  to  intarvane, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  ef  comments  to  the 
Secretary  of  the  Commission. 
Commantecs  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Conunenters  will  not  be  required  to 
serve  copies  of  filed  dociunents  on  all 
other  parties.  Howrever.  conunenters 
will  not  receive  cities  of  all  documents 
filed  by  other  parties  or  issued  by  the 
rf^mmimiinii  and  will  uot  have  the  right 
to  »0ek  rehearing  or  appeal  the 
Conunission's  final  ordar  to  a  federal 

court. 

The  Commission  will  consider  all 
comments  and  concerns  equaUy. 
whether  filad  by  conunenters  or  those 
requesting  intervenor  status. 

Take  ftirtb«»r  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
tite  jurisdiction  confnrred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practica  and  Procedure,  a  hearing  will 
be  held  without  further  notice  b^re  the 
Cmnmission  or  its  designee  on  this 

S plication  if  no  motion  to  intervene  is 
ad  vrithin  the  time  required  herein,  if 
the  fV»fnini««inm  on  its  own  leview  of 
the  matter  finds  tiiat  a  grant  (rf  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  at 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  givoi. 


Under  the  procedure  herein  providad 
for,  unless  otnerwise  advised,  it  will  ba 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
LatoaCaahaU. 
Sscmaiy. 

[FR  Doc  97-28333  Filed  10-24-a7: 8:45  am] 
oooc  snT-M-ai 


D9ARTMENT  OF  BCROV 
Fadaral  Enargy  Ragulatory 


[Dockal  No.  RP98-17-0001 

Dauphin  laland  Qathsring  Partnars; 
NoHoa  of  Tariff  FHIng 

October  21, 1997. 

Take  notice  that  on  OctobOT  15. 1997, 
Dauphin  Island  Gathering  Partnen 
(DK?)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
revised  tariff  sheets  to  be  effective  on 
the  same  date  that  DIGP's  compliance 
tariff,  filed  on  September  2, 1997  in 
Docket  Na  CP97-300-002,  is  permitted 
to  bectnne  efiisctive.  The  revised  tariff 
sheets  tendered  by  DIGP  are  listed  on 
Appendix  A  to  the  filing. 

DIGP  states  that  the  purpose  of  its 
filing  is  threefold:  (i)  compliance  with 
Oder  No.  636-C,  which  requires  any 
pipeline  with  a  right-of-first  refusal 
tariff  provision  containing  a  contract 
inafhing  term  cap  longer  than  five 
yean  to  revise  its  tariff,  (ii)  compliance 
with  a  Commisaion  osda  issusd  on  June 
27. 1997,  79  FERC  1 61.391  (1997), 
requiring  DIO*  to  file  tariff  sheets  to 
implement  the  EDI/EDM  requimooents 
prapoaed  by  the  Gas  Indust^  Standards 
Board  and  adopted  by  the  Commissioo 
in  Order  Nos.  587  et  al.;  and  (iii) 
revisions  to  conform  the  tariff  to  the 
oporating  capabilities  of  the  con^>uter 
system  to  be  used  by  DIGP,  to  more 
accurately  reflect  how  the  DIO* 
fedUties  will  be  operated  on  a  daily 
basis  and  to  provide  the  same  level  of 
flexibility  that  has  been  approved  in 
other  recentiy-issued  Commission 
orden.  The  tariff  sheet  that  reflects  dio 
first  category  of  changes,  compliance 
witii  Order  No.  636-C,  is  Substitute 
Original  Sheet  No.  183,  Section  18.4. 
The  tariff  sheets  reflecting  the  second 
category  of  changes,  compliance  with 
the  EDI/EDM  requirements,  are 
Substitute  Original  Sheet  No.  169, 
Section  14.1  and  Substitute  Ori^nal 
Sheet  No.  226.  All  of  the  remaining 
tariff  sheets  are  intended  to  set  forth  the 
third  category  of  changes. 

Dl^  further  requests  that  the 
Commission  waive  sections  154.203(b) 
and  154.207  of  the  regulations  to  permit 
the  filing  of  the  tariff  sheets  and  their 
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•ffsctivmeu  in  the  manner  more  fiiUy 
detcribed  in  the  filing. 

DIGP  states  that  copies  of  its  filing  an 
being  served  on  parties  on  the 
Commission's  official  service  list  in 
Docket  No.  CF97-300-000  et  al.,  the 
proceeding  in  the  which  DIGP  initially 
received  its  certificate  of  public 
convenience  and  necessity. 

Any  person  desiring  to  be  heard  or  to 
protest  the  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commisaion,  888 
First  Street.  N£.  Washington.  B.C. 
20426  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulationsJUl 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commisaion 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ct^nas 
of  this  filing  are  on  file  with  the 
commisaion  and  are  available  for  public 
inspection  in  the  Public  Refisrence 
Room. 
LafaaCHlHll. 

[FK  Doc.  S7-28343  FUed  10-24-97;  Bst5  am) 

ISriT-SI-M 


DEPARTMerT  OF  BCRQY 

FadaralBMrgy  Raguiatory 
Cofnmlaaion 

(PeelHt  Nei  B«87-S087>«00| 

Florida  Powar  Corporation;  NoVoa  of 
FHIng 

Octobar  21, 1997. 

Take  notice  that  on  September  26. 
1997.  Florida  Power  Corporation 
tendered  for  filing  an  amaidment  in  the 
above-referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  31, 1997.  Protests  will  be 
considered  by  the  Commission  in 
datflcmining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intwvene.  Copies 
of  this  filing  are  on  file  with  tba 


Commission  and  are  available  for  public 

inspection. 

'-'-•'  "rifcill. 

Sscretaiy. 

[FR  Doa  97-28336  FUwl  10-24-97;  8:45  am) 
I  OOOK  SnT-M-M 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act 

LoisO.CMhall. 

Secretary. 

(FR  D0&  97-28334  Filed  10-24-97;  8:45  am] 

)  oooc  snr-si-M 


DEPAimiENT  OF  ENERGY 

Fadaral  Enargy  Ragulalory 
Cotniwlaalon 

(Doctot  Na  CP96-33-000) 

National  Fuai  Qaa  Supply  Corporatton; 
Nottoa  o(  Raquaat  Undar  Btankot 


October  21. 1997. 

Take  notice  that  on  October  16, 1907. 
National  Fuel  Gas  Supply  Corpontion 
(National  Fuel),  10  La&yette  Square. 
BufEslo.  New  Yock  14203,  filed  in 
Docket  No.  CP98-33-000  a  request 
pursuuit  to  Section  157.205  of  the 
Commission's  Hagulatioas  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
new  residential  sales  tap  on  its  Line  N- 
W4913  (S)  in  Meicer  County, 
Pennsylvania.  fi>r  the  delivery  of  natural 
gas  to  National  Fuel  Gas  Distribution 
Corporation  (Distribution),  under 
National  Fuel's  blanket  certificate 
issued  in  Docket  No.  CP83-4-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fiilly  set  forth  in  the 
request  which  is  on  file  with  the 
Commisaion  and  open  to  public 
inspection. 

National  Fuel  states  that  the  estimated 
volumes  to  be  delivered  to  Distribution 
would  be  apiHvndmately  150  Mcf  on  an 
annual  basis. 

National  Fuel  states  further  that  the 
estimated  cost  to  install  the  sales  tap 
would  be  $1,500,  for  which  National 
Fuel  would  be  reimbuised  by 
Distribution. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  eCEactive  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  vrithdiawn 
within  30  days  after  the  time  allowed 
for  fiUng  a  protest  the  instant  request 
shall  be  treated  as  an  application  for 


DEPARTMENT  OF  ENERGY 

FMaral  Enargy  Ragulatory 
Commiaaion 

(DodNt  Na  ER97-4488-000I 

Pugat  Sound  Enargy,  kie^  Nolioa  of 
FMng 

October  21, 1997. 

Take  notice  that  on  Jiily  10, 1997  and 
October  6, 1997.  Puget  Sound  Energy. 
Inc.,  tendered  for  fiting  revisions  to  its 
open  access  transmission  tariff  Original 
Volume  No.  7. 

Any  peiBon  desiring  to  be  heard  or  to 
(notest  said  filing  should  file  a  motion 
to  interveoe  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protest  should  be  filed  on  or  before 
October  31, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  mitkm 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 


Secretary, 

(PR  Doc  07-28335  Filed  10-24-87;  8:45  am] 
•rtr-et-ii 


DEPARTMBIT  OF  ENERGY 
Fadaral  Enargy  Ragulalory 


IDoekMNa 


Tannaaaaa  Qaa  PIpalbw  Company; 

Notloa  ol  Raquaat  Undar  Biankat 
AuthortiaUun 

October  21. 1997. 

Take  notice  that  on  October  14, 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP98- 
23-000  a  request  punuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  (18  CFR 
157.205. 157.212)  under  the  Natural  Gas 
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Act  (NGA)  for  authorization  to  coostnict 
and  operate  delivmy  point  fscilitias  in 
rhawrKiiTii  Coimty,  "Tennessee,  for  Part 
284  transportation  services  by 
Tennasaee  on  behalf  of  State  bMluabiae, 
Inc.  (State),  undar  Tenneesee^s  blanket 
caitificalB  iasuad^in  Dodcet  No.  CP82- 
413-000.  pumuatt  to  Section  7  of  the 
NGA.  all  as  mora  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  {Hoposes  to  install  the 
delivery  point  facilities,  which  consist 
of  2  2-inch  hot  tap  assemblies  and 
electronic  gas  measurement  equipment, 
and  explains  that  State,  an  end-user, 
will  install  approximately  3,500  foot  of 
interconnecting  pipe  and  measuring 
Ceunlities.  It  is  asserted  that  the  Esuulities 
will  be  used  to  deliver  up  to  3,000  Dt 
equivalent  of  natural  gas  on  a  peak  day 
and  42,000  Dt  equivalent  on  an  annual 
basis  to  State  on  an  intemiptible  basis 
under  Teimessee's  Rate  Schedule  IT.  It 
is  estimated  that  the  facilities  will  cost 
approximately  $80,600,  for  which 
Tennessee  ¥<rill  be  reimbursed  by  State. 

It  is  stated  that  the  proposal  is  not 
prohiUted  by  Tennessee's  existing  tariff 
and  that  the  quantities  to  be 'delivered 
to  State  wiU  not  exceed  the  total 
quantities  authorized.  It  is  further  stated 
that  Tennessee  has  sufficient  capacity  to 
make  the  accommodate  the  proposed 
changes  without  detriment  or 
disadvantage  to  Tennessee's  existing 
customen. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Riile  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205) « 
protest  to  the  request.  If  no  protest  Is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
far  filing  a  jxotest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  af 
the  Natural  Gas  Act 


Loisai 

Secniary. 

[FR  Doc  97-28330  FUed  10-24-07;  8.45  am] 

!tn7-tl-M 


(DodMltaL 
Ti 


October  21. 1997. 

Take  notice  that  on  Octobar  15, 1997, 
Texas  Eastern  Transmiasion  Corporation 
(Texas  Eastern).  5400  Westheimer  Court. 
Houston,  Texas  77056-5310.  filed  in 
Docket  No.  CP98-27-000  a  request 
purauant  to  Sections  157.205  and 
157.211  of  the  Conunission's 
Regulations  under  the  natural  Gas  Act 
(18  CFR  157.205. 157.211)  for 
authorization  to  own,  operate  and 
maintain  a  new  point  of  delivery  in 
Franklin  County.  Alabama,  so  that 
Texas  Eastern  may  provide  natural  gas 
deliveries  to  Red  Bay  Water  Works  & 
Gas  Board,  (Red  Bay),  a  mimicipality 
and  existing  Texas  Eastern  customer, 
under  Texas  Eastern's  blanket  certificate 
issued  in  Docket  No.  CP82-535-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  states  that  its  pro{>osed 
point  of  delivery  will  utilize  tap  valves 
consisting  of  two  30-inch  by  8-inch  tees 
(Tap  Valves)  on  Texas  Eastern's  existing 
30-inch  Line  No.  10  and  30-inch  Line 
No.  15  at  approximate  Mile  Post  131.09 
in  Franklin  County,  Alabama.  Texas 
Eastern  states  that  in  addition  to  the 
tacilities  described  above.  Red  Bay  will 
install,  or  cause  to  be  installed,  dual  3- 
inch  meter  runs  (Meter  Station), 
approximately  100  faet  of  4-inch 
pipeline  which  will  extend  from  the 
Meter  Station  to  the  Tap  Valves,  and 
electronic  gas  measurement  equipment 

Texas  Eastern  states  that  Red  Osy  will 
reimburse  Texas  Eastern  for  100%  of  the 
costs  and  expenses  that  Texas  Eastnn 
will  incur  for  in«t»lling  the  facilities, 
which  are  estimated  to  apimudmately 
$41,850  including  an  allowance  for 
federal  income  taxes. 

Texas  Eastern  states  that  the 
transportation  service  will  rendered 
piirsuant  to  Texas  Eastern's  Rate 
Schedule  SCT  of  Texas  Easton's  FERC 
Gas  Tariff,  Volume  No.  1,  and  that  Texas 
Eastern's  existing  tariff  does  not  prohibit 
the  addition  of  this  facility. 

Texas  Eastern  states  that  the 
installation  of  the  delivery  point  will 
have  no  effect  on  Texas  Eastern's  peak 
day  or  annual  deliveries.  Texas  Eastern 
su^nits  that  its  proposal  will  be 
accompliahed  without  datziment  or 


disadvantage  to  Texas  Eastern's  odier 
customera. 

Any  person  ck  the  CanumastiRi's  staff 
may,  within.  45  days  after  iasuimceof 
the  instant  notice  by  the  Commiasion, 
file  pursuant  to  Rule  214  of  the 
Commissian's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intarvene  or  notice 
of  intervention-and  punuant  to  Section 
157.205  of  the  Regulations  under  die 
Natural  Gas  Act  ( 18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  die  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  jHotest  ff  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gfu  Act 
LatoD.CMball. 
Secretary. 

[FR  Doc  97-28332  Filed  10-24-97;  8:45  am] 
I  cooc  snr-ai-a 


DEPARTMENT  OF  ENERGY 
Fadaral  Enargy  Ragulalory 


(DoeliM  No.  nP9T-649-001) 

Tianacontktantal  Gaa  Plpa  Una 
Corporation;  Notlcaof  Propoaad 
Ctiangaa  In  FERC  Gaa  TarW 

October  21. 1997. 

Take  notice  that  on  October  16. 1997. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  certain 
revised  tariff  sheets  which  tariff  sheets 
are  enumerated  in  Appendix  A  attached 
to  the  filing,  with  an  efiiective  date  of 
November  1. 1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  supplement  Transco's 
Aimual  Account  No.  858  Transportation 
By  Others  (TMO)  Cost  Adjustment  filing 
of  September  30. 1997  (September  30 
Filing)  whi(±  incorrectly  identified  the 
ACA  and  GPS  rates.  In  order  to  reflect 
the  ccHTOCt  ACA  and  GPS  rates,  Transco 
is  submitting  substitute  tariff  sheets  to 
replace  the  tariff  sheets  included  in  the 
Scmtember  30  Filing. 

Transco  states  th^  copies  of  the  •- 
instant  filing  are  being  mailed  to  its 
customers  and  interested  State 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  tha 
Fednal  Enogy  Regulatory  Commiiaiaa, 
888  Pint  Street  N.E.  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Cemmiaaion's  Rules  and 
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Rsgulations.  All  such  protests  must  be 
filed  as  provided  in  S«:tion  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

'-^"  "rill. 
SecnUuy. 
[FR  Doc  97-28342  FiM  10-^24-«7:  a:4S  ami 


OEPARTMENT  OF  ENEIKIY 
FMterai  Emfgy  Regulatory 


NotteeofAppllcalion 

Octobar21. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  (^Application:  Major  New 
License. 

b.  Profect  No.:  2778-005. 
c  Date  Wed:  May  29,  1997. 

d.  Applicant:  Idano  Power  Company. 

e.  Name  of  Profect:  Shoshone  Falls. 

f.  Location:  On  the  Snake  River,  at 
liver  mile  615  from  the  confluence  with 
the  Columbia  River  in  Jerome  and  Twin 
Falls  Counties,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Po%ver 
Act  16  U.S.C.  §§  79Ua>-«25(r). 

h.  Applicant  Contact:  Robert  W. 
Stahman,  Idaho  Power  Company,  1221 
West  Idaho  Street,  P  O.  Box  70,  Boise. 
ID  83707,  (208)  388-2676. 

i.  FKRC  Contact:  Alan  D.  Mitehnick 
(202) 219-2826. 

j.  Deadline  for  filing  interventions  and 
protests:  December  18,  1997. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  thi«  tim«i    eoo 
attached  poiagraph  E. 

1.  Brief  Description  of  Project:  The 
odstiiig  proiect  consists  of:  (1 )  a 
diversion  dam  consisting  of  four 
sections  with  a  total  length  of  798.4  feet; 
(2)  a  reinforced  concrete  intake 
structure:  (3)  a  450-foot-long  tuimel  and 
120-foot-long  penstock;  (4)  a 
powerhouse  containing  three  generating 
units  with  an  installed  nameplate 
capacity  of  12.5  megawatts:  (5)  an  86- 
ecre  impoundment  with  a  gross  stm^e 
of  1.500  acre-feet  at  n(»mal  operatii^ 
elevation:  and  (6)  other  appurtenancea. 

m.  This  notice  also  consists  of  the 
foUo¥fing  standard  paragraphs:  Bl .  B. 

a.  Bmfomts  for  additionafstudies 
have  bean  filed  in  ■'''^Hwnffl  writh 


section  4.32(bM7)  of  the  Commiaeion's 
regulations.  These  study  requests  will 
be  addressed  in  any  additional 
information  request  to  be  issued  later  in 
the  licensing  proceeding. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210. 
385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
09mmission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  b^ore  the  specified  deadline  date 
for  the  particular  application. 

E.  Filuig  and  Seivice  of  Responsive 
Docimients — The  application  is  not 
reedy  for  environmental  analysis  at  this 
time;  therefore,  the  Conmiission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  far 
environmental  analysis,  the 
Commission  will  notify  all  persons  on 
the  serace  list  and  afbcted  resource 
agencies  and  Indian  tribes.  If  any  person 
wishes  to  be  placed  on  the  service  list, 
a  motion  to  intervene  must  be  filed  by 
the  specified  deedline  date  herein  for 
such  motions.  All  resource  agencies  and 
Indian  tribes  that  have  official 
responsibilities  that  may  be  affected  by 
the  issues  addressed  in  this  proceeding, 
and  persons  on  the  service  list  will  be 
able  to  file  comments,  terms  and 
conditions,  and  prescriptions  within  60 
days  of  the  date  the  Commission  issues 
a  notification  letter  that  the  application 
is  ready  for  an  environmental  analysis. 
All  reply  comments  must  be  filed  with 
the  Commission  within  105  days  from 
the  date  of  that  letter. 

All  filii^  must  (1)  bear  in  all  capital 
letters  the  title  'PROTEST'  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heeding  the  mmw  of  the 
applicant  and  the  pn^ect  number  of  the 
application  to  which  the  filing 
responds:  (3)  furnish  the  name,  address, 
and  telephone  numbw  of  the  person 
ivotesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  tiirough  385.2005. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NA. 
Washington.  D.C.  20426.  An  additiraial 
copy  must  be  sent  to  Director,  Division 
of  Project  Review.  Office  of  Hydropower 
IJcenaing,  Fedaial  Eneigy  Regulatoiy 


Commission,  at  the  above  addreas.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  perticular  application. 
Li^D.CaslwU. 
Seaetaiy. 

[FR  Doc.  97-28337  FUad  10-24-97;  8:45  am] 
)  0001  snr-aMi 


OEPARTMENT  OF  ENERGY 

FMem  En«yy  RaguMory 
ConimiMlon 

NodM  of  AppUcstion  Tenctoradfor 
FHIng  WNh  tfM  Commiaalon 

October  21. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Subeequent 
License. 

b.  Profect  No.:  P-2927-004. 

c.  Date  Filed:  September  29, 1997. 

d.  Applicant:  Aquamac  Corporation. 

e.  Name  of  Profect:  Aquoaac  Hydro 
Project 

t  Locatimi:  On  the  Merrimack  River 
in  Essex  County,  neer  Lawrence. 
Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a>-825(r). 

h.  Applicant  Contact:  Gerald  J. 
Griffin,  Aquamac  Corporation,  9  South 
Canal  Street.  Lawrence.  MA  01842. 
(508) 686-0342. 

i.  FERC  Contact:  Mark  Pawlowski 
(202)  219-2795. 

j.  Comment  Date:  60  days  from  the 
issuance  date  of  this  notice. 

L  Description  of  Profect  The  nyinHng 
run-of  river  project  utilizes  flows 
diverted  by  the  upstream  Lawrence 
Hydro  Project  and  consisting  of.  (1)  a 
tiashrack  structure;  (2)  manually 
operated  heedgate  and  penstock;  (3)  a 
single  250-kW  generating  unit;  and  (4) 
appurtenant  bcilities.  Tmto  is  no  dam 
and  reservoir  associated  with  the 
project  The  applicant  estimates  that  the 
total  average  annual  generation  would 
be  1.600  Mwh.  All  generated  power  is 
sold  to  the  Merrimac  Papa-  Cranpany  far 
its  manufacturing  processes. 

1.  With  this  notice,  we  are  JnitiaHng 
consultation  with  the 
MASSACHUSETTS  STATE  HISTORIC 
PRESERVATION  OFFICER  (SHPO).  m 
required  by  §  106.  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

m.  Pursuant  to  Section  4.32(bX7)  of  1» 
CFR  of  the  Commission's  regulationa,  if 
any  resource  agency.  Indian  Tribe,  or 
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person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency.  Indian  Tribe,  or  perscm  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  issuance  date  of  this  notice  and 
serve  a  copy  of  the  request  on  the 
applicant 
Loisa( 


Secretaiy. 

(FR  Doc.  97-28338  Filed  10-24-97;  8:45  am] 

MjUNQ  COOK  snr-M-M 


DEPARTMENT  OF  ENERGY 

FMoral  Enwgy  Rogulatory 
Commission 

Notics  of  Application  Tenderad  ftor 
fWng  wWi  the  Commission 

October  21, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Subsequent 
License. 

b.  Profect  No.:  P-2928-004. 

c.  Date  Filed:  September  29. 1997. 
d-  Applicant:  Merrimac  Paper 

Company,  Inc. 

e.  Mime  of  Profect:  Menimac  Hydro 
Project 

f.  Location:  On  the  Merrimack  River 
in  Essex  County,  near  Lawrence. 
Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §S  791(a)-825(r). 

h.  Applicant  Contact:  Gerald  J. 
(kiffin.  Aquamac  Corporation,  9  South 
Canal  Street  Lawrence.  MA  01842, 
(508) 686-0342. 

i.  FERC  Contact:  Mark  Pawlowski 
(202) 219-2795. 

j.  Comment  Date:  60  days  from  the 
issuance  date  of  this  notice. 

k.  Description  of  Project:  The  existing 
run-of  river  project  utilizes  flows 
diverted  by  the  upstream  Lawrence 
Hydro  Project  and  consisting  ot  (1)  a 
trashrack  structure;  (2)  manually 
operated  heedgate  and  penstock:  (3) 
three  generating  units  for  an  installed 
total  capacity  of  1250-kW;  and  (4) 
appurtenant  facilities.  There  is  no  rf«in 
and  reservoir  associated  with  the 
project  The  applicant  estimates  that  tiie 
total  average  annual  generation  would 
be  7,300  Mwh.  All  generated  power  is 
used  by  the  applicant  for  its  paper 
manufacturing  processes. 

L  With  this  notice,  we  are  intH«Hng 
consultation  with  the 
MASSACHU^TTS  STATE  HISTORIC 


PRESERVATION  OFHCER  (SHPO).  as 
required  by  §  106.  National  Historic 
Preservation  Act.  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factuid  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  frwn 
the  issuance  date  of  this  notice  and 
serve  a  copy  of  the  request  on  the 
applicant 

LokacMten. 

Secivtaiy. 

(FR  Doc.  97-28339  Filed  10-24-97;  8:45  am] 

■uata  0001  snr-ai^ 


DEPARTMENT  OF  ENERGY 

Fodsral  Energy  RsguMory 
Commission 

Nolics  of  misnt  To  FHs  an  Appiicatton 
for  SiAssqusnt  Uosnas 

October  21. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  an  Appiicatton  for  a  Subsequent 
License. 

b./VD)ecfAfo.:2935. 

c.  Date  filed:  June  4. 1997. 

d.  Submitted  by:  CTTCL,  Inc..  currant 
licensee. 

e.  Name  of  Project:  Entai»ise 
Hydroelectric  Project 

£  Location:  On  the  Augusta  CAtuil  of 
the  Savannah  River,  in  the  Qty  of 
Augusta.  Richmond  County.  Georgia. 

g.  Filed  Pursuant  to:  18  CFR  Section 
16. id  of  the  Commission's  regulations. 

h.  Effective  date  of  current  license: 
October  1. 1051. 

i.  Expiration  date  (^currei^  license: 
September  30.  2001. 

j.  The  project  consists  of:  (1)  intake 
works,  including  two  divenion  gates 
and  trash  racks;  (2)  two  300-foot-long.  8- 
fbot-diameter  penstocks;  (3)  a 
powoiiouse  containing  two  generating 
units  trith  a  combined  total  capaci^  of 
1.200  kW;  (4)  an  undoground  350-foot- 
long,  12-foot-diameter  tailrace;  (5)  an 
open  500-foot-long.  16-feot-wide 
tailrace;  and  (6)  appurtenant  t»riMtift« 

k.  PursuaiU  to  18  CFR  16.7, 
inftavKxtion  on  the  project  is  available 
at:  Regent  Security,  2602  Cimunons 


Boulevard.  Augusta.  GA  30909.  (706) 
738-3113. 

1.  FERC  coatacL  Tom  Oqan  (202)  219- 
2778. 

m.  Pursuant  to  18  CFR  Section  16.19 
of  the  Commission's  regulations.  CTTCL. 
Inc.'s  notice  of  intent  whether  or  not  It 
intends  to  file  an  application  for 
subsequent  license  was  due  by 
September  30, 1996.  None  was  filed. 

On  May  22, 1097,  the  Commiaaion 
issued  a  notice  of  GTXL  Inc.'s  faUure  to 
timely  file  a  notice  of  intent  to  file  a 
subsequent  license  application.  Because 
GTXL,  Inc.  was  granted  a  %vaiver  of  the 
regulations,  this  notice  supersedaa  the 
prior  notice. 

n.  Pumiant  to  18  CFR  Sections  16.0 
and  16.20  each  application  for  a  new  or 
subsequent  license  and  any  competing 
license  applications  must  be  filed  with 
the  Conmiission  at  least  24  months  prior 
to  the  expiration  of  die  existing  license. 
All  applications  for  Ucraise  for  this 
project  must  be  filed  by  September  30. 
1909. 

LeisaCaahail. 

Secntaty. 

(FR  Doc.  97-28340  FIM  10-24-97;  8:45  am] 

BiuaiQ  coot  sriT-si^ 


DEPARTMENT  OF  ENERGY 

F^dsfil  Ensrgy  Rsgulatory 
Commiosion 

Sunshine  Act  Msslliiy 

October  22, 1997. 

The  following  notice  of  meeting  is 
published  puratiant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C  552B: 

AOOICV  HOLOMO  MEEHNQ:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  vm:  October  29, 1997, 10:00 

n,ACC:  Room  2C.  888  First  Street.  N.E., 
Washington,  D.Q  20426. 
STATUS:  Open. 

MATTBW  TO  BE  OONSOERED:  Agenda. 

*  Nolt:— Itaraa  listed  on  the  ^anda  m^  be 
delated  writhoat  further  notica. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Lois  D.  Cashell.  Secretary.  Tel^hcme 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  liat  of  mrttos  to  be 
considered  by  the  Commisnon.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  ^enda; 
however,  all  public  documents  may  be 
examined  in  the  refarance  ai»«< 
information  centw. 
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MEETING— OCIOBEK  2a,  1M7, 
nGULAE  MBmiG  (MiM^AJD 

CAH-1. 
DOCKETf  P-2290.  Oil.  SOUTHERN 
CALIFGftNIA  EDBON  COMPANY 

CAH-2.  

DOCKETf  P-M17. 019.  NORTRERN 
STATES  POWER  a»ff  ANY 
CAH— 3 
DOCKETf  P-10395, 004.  CTTY  OF 

AUGUSTA.  KENTUCKY 
OTHERfS  P-10646. 002.  CITY  OF 

VANCEBURG.  KENTUCKY 
P-11053. 002,  CITY  OF  HAMILTCW. 
OHK) 
CAH-*. 
OMITTED 

CONSBNT  AdNDA— lUCniC 

CAE-l. 

DOCKETf  ER97-3574. 000.  NEW 

ENGLAND  POWER  POOL 
OTHERfS  ER97-4421.  000.  NEW 

ENGLAND  POWER  POOL; 
OA97-60e.  000.  NEW  ENOAND 
POWER  POOL 
CAE-2. 
DOCKETf  ER97-4547. 000.  PUBLIC 
SERVICE  COMPANY  OF 
COLORADO 
CAE-3. 
OMITTED 

CAE-4.  

DOCKETf  ER97-4168. 000.  (MUFFIN 
ENERGY  MARKETING.  L.L.C 
CAE-5. 

DOCKETf  ER97-4586. 000.  DE  PERE 
ENERGY  LX.C 
CAE-6. 
DOCKETf  ER97-3359. 000.  FLORIDA 
POWER  k  UCHT  COMPANY 
CAE-7. 

DOCKETf  ER97-4447. 000.  I^ 
INTERCONNECTION.  L.L.C 
CAE-«. 
DOCKETf  ER97-4514. 000.  TUCS(»J 
ELECnUC  POWER  0C»4PANY 
CAB— 9. 

DOCKETf  ER97-4573. 000.  FLORIDA 
POWER  CCffiPORATION 
CAE-IO. 

DOCKETf  ER97-4143. 000. 
AMERICAN  ELECnUC  POWER 
SERVICE  CORPORATION 
CAE-11. 

OMITTED 
CAE-l  2. 

DOCKETf  ER96-333.  000.     

PCXTTLAND  GENERAL  ELECTRIC 
COMPANY 
CAB-13. 
DOCKETf  ER97-2067. 000.  BOSTON 

EDISON  COMPANY 
QTHEMS  ER97-22m.  600.  BOSTCM 
EDISON  COMPANY 
CAE-14. 

OMTTTED 
CAE-IS. 


DOCKETf  ER96-2817.  002. 
MONTAUP  ELBCTRIC  COMPANY 
CAE-16. 

DOCKETf  ER97-3576.  001. 
SOUTHWESTERN  PUBLIC 
SERVICE  COMPANY 
CAB^17.  

DOCKETf  NI07-a,  001.  LOOTED 
STATES  DEPARTMENT  OF 
ENBRGY-^OiNEVILLE  POWER 
ADMINISTRATION 
CAE-18. 

DOCKETf  BR9a-67. 007.  WESTERN 
MASSACHUSETTS  ELECTRIC 
COMPANY 
CAE— 19.  ' 

TXXXEn  EC97-7. 001,  ATLANTIC 
CTTY  ELBCTRK:  COMPANY  AND 
IKLMARVA  POWER  k  UGHT 
COMPANY 
CAE-20. 

DOCKETf  ER96-966.  001. 
WASHINGTCM4  WATER  POWER 
CC^ffPANY 
CAB-21. 

DOCKETf  EC97-5. 001.  OHIO 
EDISON  COMPANY. 
PENNSYLVANIA  POWER 
COMPANY,  CLEVELAND 
ELECTRICILLUMINATING 
COMPANY  AND  TOLEDO  EDISON 
COMPANY 

OTHERfS  ER97^12,  002.  OHIO 
EDISON  COMPANY, 
PENNSYLVANL\  POWER 
COMPANY.  CLEVELAND 
ELECTRICILLUMINATING 
COMPANY  AND  TOLEDO  EDISON 
COMPANY 

ER97-413.  001,  OHIO  EDISON 
COMPANY.  PENNSYLVANL\ 
POWER  COMPANY.  CLEVELAND 
ELECTRICILLUMINATING 
COMPANY  AND  TOLEDO  EDISON 
CCMWIPANY 
CAE-22. 

OMTTTED 
CAE-23. 

DOCKETf  NJ97-5.  000,  HOOSIER 
ENERGY  RURAL  ELECTRIC 
COOTERATIVE 
CAE-24. 

DOCKETf  ERg7-4435. 000.  IDAHO 
COUNTY  LIGHT  k  POWER 
COOPERATIVE  ASSOOATKJN. 
INC 

OmSENT  AGENDA— GAS  AND  on. 

CAG-1. 
DOCKETf  GT97-68. 000.  EAST 
TENNESSEE  NATURAL  GAS 
COMPANY 
CAG-2. 
DOCKETf  RP96-312, 006, 
TENNESSEE  GAS  PIPELINE    ' 
COMPANY 
CAG-3. 
DOCKETf  RP97-392. 001. 
NATIONAL  FUEL  GAS  SUPPLY 


CORPORATKW 
CAG-4. 
DOCKETf  RP97-631, 000,  FLC»IDA 
GAS  TRANSMISSION  CC»«PANY 
CAG-6. 
DOCKETf  RP98-13.  OOO,  BOUNDARY 
GAS.  INC 
CAG-6. 
DOCKETf  TM96-2-22.  000.  CNG 

TRANSMISSION  CORPORATION 
OTHERiS  RP97-212.  002,  CNG 
TRANSMISSKAI  CORPORATION 
CAG-7. 

DOCKETf  RP97-407. 001.  WILLIAMS 
NATURAL  GAS  COMPANY 
CAG-8. 
DOCKETf  RP97-528. 000.  NORAM 
GAS  TRANSMISSION  COMPANY 
tAG-9. 

DOCKETf  RP97-536.  000, 
PANHANDLE  EASTERN  PIPE  LINE 
COMPANY 
CAG-IO. 
DOCKETf  RP97-537, 000.  NATURAL 
GAS  PIPELINE  COMPANY  OF 
AMERICA 
CAG-11. 

DOCKETf  RP97-539. 000. 
NORTHERN  BORDER  PIPELINE 
COMPANY 
CAG-12. 
DOCKETf  RP96-1. 000. 
TRANSWESTERN  PIPELINE 
COMPANY 
CAG-13. 

DOCKETf  RP96-2, 000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-14. 
DOCKETf  RP98-3,  000,  WHUSTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 
CAG-15. 
DOCKETf  RP98-^.  000.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-16. 
DOCKETf  RP0»-«.  000.  TRUNKLINE 
GAS  COMPANY 
CAG-17. 

DOCKETf  RP98-7,  000.  PANHANDLE 
EASTERN  PIPE  LINE  COMPANY 

CAG-18.  

DOCKETf  RP98-8. 000,  MISSISSIPPI 
RIVER  TRANSMISSIC»4 
CORPORATION 
CAG-19. 
DOCKETf  RP9e-9,  000.  MISSISSIPH 
RIVER  TRANSMISSIC»4 
CORPORATTON 
CAG-20. 
DOCKETf  RP98-12.  000.  WILLIAMS 

NATURAL  GAS  COMPANY 
OTHERfS  RP89-183.  075.  WILLIAMS 
NATURAL  GAS  COMPANY 
CAG-21. 
DOCKETf  TM96-2-25. 000, 
MISSISSIPPI  RIVER 
TRANSMISSK)N  CORPORATOR 
CAG-22. 
DOCKETf  PR97-11, 000. 
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PANBNERGY  TEXAS 
INTRASTATE  PIPELINE 
COMPANY 
CAG-23. 
DOCKETf  PR97-12. 000. 
CRANBERRY  PIPELINE 
CORICRATION 
CAG-24. 
DOCKETf  ra96-12,  000.  THE 

MONTANA  POWER  COMPANY 
OTHERfS  PR96-12. 001.  THE 
MONTANA  POWER  COMPANY 
CAG-25. 
DOCKETf  PR97-9. 000,  AIM 

nPELINE  COMPANY 
OTHERfS  PR97-9. 001.  AIM 
PIPELINE  COMPANY 
CAG-26. 

OMTTTED 
CAG— 27  ' 

DOCKETf  RP97-344. 000.  TEXAS 
GAS  TRANSMISSION 
CORPORATION 
CAG-2a. 
DOCKETf  RP97-465, 000.  ANR 
HPBLINE  COMPANY 
CAG-29. 
DOCKETf  RP95-^26.  010,  NATURAL 
GAS  PIPELINE  COMPANY  OF 
AMERICA 
OiWKKfS  RP9S-242.  010,  NATURAL 
GAS  PIPELINE  COMPANY  OF 
AMERKIA 
CAG-30. 
DOCKETf  RPg6-320. 017.  KOCH 
GATEWAY  PIPELINE  CCMPANY 
CAG-31. 
DOCKETf  RP97-20.  000,«L  PASO 

NATURAL  GAS  OC»fiPANY 
OTHERfS  RP97-20.  004.  EL  PASO 

NATURAL  GAS  COMPANY 
RP97-20.  008,  EL  PASO  NATIAAL 

GAS  COMPANY 
RP97-194. 000.  EL  PASO  NATURAL 

GAS  COMPANY 
RP97-194, 002.  EL  PASO  NATURAL 

GAS  COMPANY 
RP97-397.  000.  EL  PASO  NATURAL 
GAS  COMPANY 
CAG-32. 
DOCKETf  RP97-275.  005. 
NORTHERN  NATURAL  GAS 
COMPANY 
OTHERfS  RP97-275.  007, 
NORTHERN  NATURAL  GAS 
COMPANY 
TM97-2-59. 003,  NORTHERN 
NATURAL  GAS  COMPANY 
TM97-2-59. 005.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-33. 
DOCKETf  RP97-541, 000.  KN. 
INTERSTATE  GAS 
TllANSMISSICW^  COMPANY 
CAG-34. 

DOCKETf  TM98-2-28. 000. 
PANHANDLE  EASTERN  PIPE  LINE 
COMPANY 
CAG-35. 


DOCKETf  RP95-175. 000,  MOJAVB 

PIPELINE  COMPANY 
OTHERfS  RP96-67.  001,  MOJAVE 
PIPELINE  COMPANY 
CAG-36. 
DOCKETf  RP92-18.  008.  EL  PASO 

NATURAL  GAS  COMPANY 
OTHERfS  RP91-26.  016.  EL  PASO 

NATURAL  GAS  CC»r4PANY 
RP91-162, 007.  EL  PASO  NATURAL 
GAS  COMPANY 
CAG-37. 
DOCKETf  RP97-411.  002.  SEA 
ROBIN  PIPELINE  COMPANY 
CAG-38. 

OMTTTED 
CAG-39. 
DOCKETf  RP95-1B7,  004. 
INIMCATED  SHIPPERS  V.  SEA 
ROBIN  PIPELINE  COMPANY 
CAG-40. 

OMTTTED 
CAG-41. 

OMITTED 
CAG-42. 
DOCKETf  CP96-178.  004. 
MARTTIMES  k  NORTHEAST 
PIPELINE,  L.L.C 
OTHERfS  CP97-238.  001. 
MARTTIMES  ft  NORTHEAST 
PIPELINE.  L.L.C  AND  PORTLAND 
NATURAL  GAS  TRANSMISSION 
SYSTEM 
CAG-43. 
DOCKETf  CP96-557. 001.  GREEN 
CANYC»I  GATHERING  COMPANY 
CA&-44. 
DOCKETf  CP96-641, 001.  ANR 
PIPELINE  C(»a>ANY 
CAG-45. 
DOCKETf  CP97-26, 000, 

TRUNKLINE  LNG  CCNmIPANY 
CAG-46. 

DOCKETf  CP97-256. 000,  K  N 

WATTENBERG  TRANSMISSION 

.  UMTTED  UABIUTY  COMPANY 
CAG-47. 

DOCKETf  CP97-533, 000,  CHEVRCH>4 
V.SJi.  INC,  VENICE  GATHERING 
COMPANY,  VENKX  GATHERING 
SYSTEM.  LJX.  AND  VENKZ 
ENERGY  SERVICES  COMPANY 
OTHERfS  CP97-534.  000.  CHEVRON 
U.Sj\.  inc.  VENICE  GATHERING 
COMPANY.  VENICE  GATHERING 
SYSTEM.  LJ-C  AND  VENICE 
ENERGY  SERVICES  COMPANY 
CP97-535.  000.  CHEVRON  U.SJL  INC. 
VENICE  GATHERING  COMPANY, 
VENICE  GATHERING  SYSTEM, 
L.L.C  AND  VENICE  ENERGY 
SERVICES  COMPANY 
CAG^48. 
DOCKETf  CP97-693, 000. 

MISSISSIPPI  RIVER 
'  TRANSMISSK»4  CORPORATKM4 
CAG-49. 
DOCKETf  CP97-288,  000, 
TRANSWESTERN  PIPELINE 


COMPANY 
CAG-50. 
DOCKETf  CP94-751, 005, 

TRANSWESTERN  PIPELINE 

COMPANY 
CAG-Sl. 
DOCKETf  CP95-735, 000,  MURPHY 

EXPLORATTON  ft  PRCOUCnON 

COMPANY  V.  QUIVIRAGAS 

COMPANY 
OTHERfS  CP95-735. 001,  MURPHY 

EXPLORATION  ft  PRODUCHON 

CC»«PANY  V.  QUIVIRA  GAS 

COMPANY 
CAG-62. 
DOCKETf  CP07-641, 000,  WESTERN 

GAS  RESOURCES,  INC 
OTHERfS  CP97-600. 000, 

NCMTTHERN  NATURAL  GAS 

COMPANY 
CAG-53. 
DOCKETf  CP97-92.  000. 

TRANSCONTINENTAL  GAS  PIPS 

UfffiOgRPORA-nON 
OTHUtfS  CP97-g2.  001, 

TRANSCCM^TINBNTAL  GAS  PIPE 
LINE  C0RPQRATKX4 

HTDBO  AGENDA 

H-1. 
DOCKETf  EL95-35. 000.  KOOTENAI 
ELECTRIC  COOPERATIVE,  INC  ET 
AL.  V.  PUBUC  UTIUTY  DISTRKT 
^M^.  2  OF  GRANT  COUNTY. 
WASHINGTON.  ORDER  ON 
INTTIAL  CffiCISKVf . 

H-2. 
DOCKETf  RM95-16,  000, 
REGULATIONS  FOR  THE 

LKZNSING  CHF  HYEHtOELECTRIC 
PROJECTS.  FINAL  RULE. 

ELECTRIC  AGENDA 

E-1. 
DOCKETf  BC96-19. 001.  PAOFK: 
GAS  AND  ELECTRIC  COMPANY, 
SAN  THEGO  GAS  ft  ELECTRIC 
CC»f!PANY  AND  SOUTHERN 
CALIFORNL\  EDISON  COMPANY 

OTHERfS  EC96-19. 002.  PACIFIC 
GAS  AND  ELBCTRK  COMPANY. 
SAN  DIEGO  GAS  ft  ELECTRIC 
CC»IPANY  AND  SOUTHERN 
CALIFORNIA  EDISON  COMPANY 

BC96-19. 003.  PACIFIC  GAS  AND 
ELBCTIUC  COMPANY.  SAN  IMEGO 
GAS  ft  ELECnUC  CCNkdPANY  AND 
SOUTHERN  CALIFORNIA  EDISON 
COMPANY 

BC96-19. 004.  PACIFIC  GAS  AND 
ELECTRIC  CCMffPANY.  SAN  DIEGO 
GAS  ft  ELECTRIC  COMPANY  AND 
SOUTHERN  CAUPCffiNIA  EIXSON 
COMPANY 

BC96-19. 005.  PACmC  GAS  AND 
ELECTRK:CC»4PANY,  SAN  IXEGO 
GAS  ft  ELBCTRIC  COMPANY  AND 
SOUTHERN  CALIFORNIA  EDISON 
CC»4PANY 
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ER96-222. 000.  SOUTHERN 
CALIFORNIA  EDISON  CCMPANY 

ER96-1663,  001,  PACIFIC  GAS  AND 
ELECTRIC  COMPANY.  SAN  DIEGO 
GAS  &  ELECTRIC  COMPANY  AND 
SOUTHERN  CAUFCWNIA  EDISON 
COMPANY 

ER96-1663. 002,  PACIFIC  GAS  AND 
ELECTRIC  Ot»€PANY,  SAN  DIEGO 
GAS  k  ELECTRIC  COMPANY  AND 
SOUTHERN  CALIFORNL\  EDISON 
COMPANY  

ER96-1663, 003.  PACIFIC  GAS  AND 
ELECTRIC  COMPANY,  SAN  DIEGO 
GAS  k  ELECTRIC  COMPANY  AND 
SOUTHERN  CALIFORNIA  EDISON 
COMPANY  

ER96-16ft3, 004.  PACIFIC  GAS  AND 
ELECTRIC  COMPANY,  SAN  DIEGO 
GAS  k  ELECTRIC  COMPANY  AND 
SOUTHERN  CALIFORNIA  EDISON 
COMPANY 

ERM-ieea.  oos.  pacific  gas  and 

ELECTRIC  OCHwfPANY,  SAN  EHEGO 
GAS  k  ELECTRIC  GOKffANY  AND 
.SOUTHERN  CALIFORNIA  EEHSON 
OC^tdPANY 

ER96-lBft3. 006.  PACIFIC  GAS  AND 
ELECTRIC  COMPANY.  SAN  DIEGO 
GAS  k  ELECTRIC  CC»«PANY  AND 
SOUTHERN  CALIFORNIA  EDISON 
COMPANY 

OA96-28.  000.  PAOFK:  GAS  & 
ELECTRIC  COMPANY 

OA9fr-78.  000.  SOUTHERN 
CALIFORNL\  EIXSON  COMPANY 

OA96-139,  000.  SAN  DIEGO  GAS  k 
ELECTRIC  COMPANY 

OA97-602,  000,  SOUTHERN 
CALIFORMA  EDISCM  COMPANY 

OA97-604. 000.  SOUTHERN 
CALIFORNL\  EDVSON  COMPANY 
ORDER  ON  APPUCATKINS  FOR 
AUTHORIZATIONS  TO 
ESTABLISH  AN  INDEPENDENT 
SYSTEM  OFERATOR  AND  POWER 
EXCHANGE. 
E-2. 

DOCKETf  EC97-5. 000.  OHIO 
EDISON  COMPANY, 
PENNSYLVANIA  POWER 
COMPANY.  THE  CLEVELAND 
ELECTRIC  ILLUMINATINC 
OC»iO»ANY  AND  THE  TOLEDO 
EDISON  COMPANY  ORDER  ON 
PRCffOSED  MERGER. 

on.  A>B>  GAS  AGENDA 

L 

PIPELINE  RATE  MATTERS 
PR-1. 

RESERVED 
n. 

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 

OMITTED 
LatoDiCMMl. 
Stcntaty. 
(FR  Doc  97-MS34  FiM  10-23-«7:  2:12  pm] 


B«VIRONMENTAL  PfKrrECnON 
AQENCY 

[FRL-6919-01 

Agency  InfoniMtfon  CoHadion 
ActtvWee:  Submlaeion  for  0MB 
fWvlewin  Comment  ReQueetj 
ReguMiona  Qowaming  Constnjclad  or 
Reconatnictad  Mafor  Souroaa 


Envinuunental  Protection 
Agency  CEPA). 
ACTION:  Notice.    ■ 

■UMMOnY  In  cmnpUance  with  the 
Papemoik  Reduction  Act  (44  U.S.C 
3501  et  aeq.),  this  notice  announces  that 
tlie  following  Information  Collection 
Request  (KIR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Regulations  Governing  Constructed  or 
Reconstructed  Maior  Sources  (EPA  ICR 
No.  1658.02).  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
coUection  instrument 
DATES:  Comments  must  be  submitted  on 
or  before  Novanbw  26. 1997. 
POM  FURTMOI  WrOnMATPN  CONTACT: 
Sandy  Farmer  at  EPA.  (202)  260-2740. 
and  refer  to  EPA  ICR  No.  1658.02. 

SUPHJaKNTARV  affONMATION: 

Title:  Regulations  Governing 
Constructed  or  Reconstructed  Ma}or 
Sources;  EPA  ICR  No.  1658.02.  This  is 
a  new  collection. 

Ahstnict:  Owners  or  operators  of 
major  sources  of  hazardoos  air 
pollutants  (HAPs)  who  construct  or 
reconstruct  a  source  for  which  no 
maTcimiim  ac^svahle  contTol 
technology  (MACT)  standard  has  hem 
set.  must  submit  a  one-time-only 
^plication  to  the  permitting  authority. 
No  periodic  repotting  is  required  for 
this  collection.  Title  V  of  the  Clean  Air 
Act  (OCA)  as  amesided  in  1990  requires 
that  MACT  standards  be  met  by 
constructed  and  reconstructed  mefor 
sources  of  HAPs.  This  collectioo  of 
information  is  mandatory  undar 
authority  contained  in  section  112(g)  of 
the  CAA  as  amended  in  1990  (42  U.S.C. 
7401  (et.  seq.)  as  amended  by  Pob.  L. 
101-549) 

An  ageney  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  mmiher.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  pert  9  and  48  CFR  Chapter 
15.  The  Fadarel  tegjaler  Notice 
required  imder  5  CFR  1320.8(d). 
soliciting  comments  on  this  coUection 


of  information  was  publiriied  on  April 
1. 1994  in  the  proposed  rule  "Hazardous 
Air  Pollutants:  Proposed  Regulations 
Governing  Constructed.  Reconstructed 
or  Modified  Ma)or  Sources'  (59  FR 
15504).  A  smaU  nimiber  of  comments 
were  received  concerning  the  ICR  for 
the  proposed  rule.  The  comments  fell 
into  two  general  categories;  estimated 
burden  being  too  low  and  estimated 
number  of  sources  being  too  low. 
Addressing  these  comments,  EPA  has 
made  two  significant  changes  to  the 
rule.  First,  modified  sources  have  been 
removed  from  the  effected  entities. 
Second  the  applicatfon  process  has  been 
simplified  by  deleting  the  requirement 
that  a  detailed  analytic  detexmination  of 
individual  HAPs  be  conducted. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  far 
this  collection  of  information  is 
estimated  to  average  150  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  finAiw^ial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize    - 
technology  and  systmns  for  the  purposes 
of  collecting,  validating,  and  Verifying 
information,  processing  and 

nruiiiTtninino  information,  and  riiiM'lnfing 

and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
inf(»nati<m;  and  transmit  or  othrawise 
disclose  the  infocmation. 

Respondents/Affected  Entities:  Major 
sources  of  HAPs  for  which  a  MACT 
standard  has  not  been  established. 

Estimated  Number  of  Bespondents: 
3.000. 

Frequency  of  Response:  Once  per 
construction,  reconstructian  or 
modification. 

Estimated  Total  Annual  Hour  Baidat: 
106.535  hours. 

Estimated  Total  Annualijad  Cost 
Burden:  SO. 

Send  comments  on  the  Agency's  need 
fiw  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  throu^ 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1658.02  in 
any  canespondenoe. 
Ms.  Sandy  Fanner.  U.S.  EnvironaMntal 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street.  SW,  Washington.  DC  20460. 
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(Or  E-Mail 

Farmer  .Sandy^pemail.epa.gov) 
and 

Office  of  Information  and  R^ulatory 
Afhirs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  far 
EPA  725  17th  Street,  NW. 
Washington.  DC  20503. 
Dated:  October  17. 1997. 

Kichard  Waadaod, 

Acting  Director,  ReguJatoryJnfonnatkjn 
Division. 

(FR  Doc.  87-28369  Filed  10-24-fl7: 8:45  «■} 


ENVIHONMEMTAL  PROTECTION 
AGENCY 

[Fm.-6914-q 

Motor  Vatridaa  and  Motor  Vahlda 
Enginaa;  Tamparing  Enfbroamam 
Policy  fbr  AllamMiva  Fuel  Aflarmarfcat 
Convankma;  Addendum  to  Mobile 
Source  Enforcamant  Memorandum  1A 

September  4, 1997. 

A.  Purpose.  The  purpose  of  this 
document  is  to  clarify  and  revise  the 
U.S.  Environmental  Protection  Agency's 
(EPA's)  "tampering"  enforcement  policy 
for  motor  vehicles  and  motor  vehicle 
engines  originally  designed  to  operate 
on  gasoline  or  diesel  fuel  and 
subsequentiy  modified  to  operate 
exclusively  or  in  conjunctfon  with 
compressed  natural  gas  (CNG)  or 
liquified  petroleum  gas  (LPG  or 
propane),  hereinafter  referred  to  as 
'^alternative  fuels".  The  provisions  of 
this  Addendiun  shall  apply  to  all 
persons  subject  to  the  tampering 
prohibition  of  Section  203(a)  of  theAct 
For  the  purpose  of  this  policy 
Addendimi,  the  term  monu^icfurerwill 
apply  to  any  person  who  designs, 
produces,  and/or  assembles  components 
for  converting  vehicles  or  engines  to 
operate  cm  alternative  foels  and  is 
responsible  for  compljring  with  all 
applicable  requirements  of  this  policy 
Addendum. 

B.  Background.  EPA's  policy  is  and 
has  been  that  any  aheration  from  an 
original  configuration  of  a  vehicle  or 
engine  as  certffied  under  Tide  0  of  the 
Act  may  constitute  tampering  undar 
Section  203(aK3).  Routine  maintenance 
and  repeir  of  vehicles  and  engines 
requires  the  use  of  replacement  perts 
which  may  be  non-original  or 
"aftermarket"  parts  or  ^rstems.  B>A*s 
Office  of  Enforcemmt  and  General 
Counsel  issued  Mobile  Source 
Enforcement  Memorandnm  lA  (Kfamo 
lA)  an  June  25. 1974  to  provide 
guidance  to  covered  parties  regarding 
how  die  Agency  intended  to  enforce  the 


"tampering"  prohibition  under  Section 
203(aM3)  of  die  Clean  Air  Act  (Act)  with 
respect  to  maintenance  and  the  use  of 
■ftmnarket  parts. 

Memo  lA  provides,  in  part,  that  the 
use  of  an  aftermarket  part,  alteration  or 
add-on  part  will  not  constitute 
tampering  if  the  dealer  has  a 
"reasonable  basis"  to  believe  that  such 
acts  will  not  adversely  affect  emissions 
P«framance.  It  also  provides  sptecific 
procedures  or  options  by  which  the 
deeler  would  have  a  "reasonable  basis". 
One  available  procedure  is  emissions 
testing  perfoimed  in  accordance  with 
-    "40  CFR  85"  (subsequentiy  revised  and 
incorporated  under  40  CFR  Part  86) 
demonstrating  compliance  with 
emission  standards  for  the  useful  life  of 
the  vehicle  or  engine.  An  alternate 
opticm  is  that  "a  Federal,  state  or  local 
environmental  control  agency 
represents  that  a  reasonable  basis  exists' 
based  on  testing  done  in  accordance 
with  procediires  specified  by  that 
agency.  Many  vehicles  converted  from 
gasoline  fueled  to  CNG  or  propane  have 
relied  on  the  second  option  utilizing 
procedures  established  by  California  or 
Colorado  for  demonstrating  emissions 
OMnpliance. 

EPA  has  recentfy  become  aware  of 
federal  emission  test  data  generated 
under  a  program  conducted  by  the 
National  Renewable  Energy  Laboratory 
(NREL)  which  indicate  that  a  significant 
number  of  these  vehicles  modified  to 
run  on  alternative  fuels  may  be 
exceeding  (me  or  more  applicable 
federal  emission  standards.  The 
installers  involved  in  the  NREL  program 
had  attempted  to  comply  with  Nfemo  lA 
by  using  conversion  S)r8tems  certified  by 
the  state  of  California  under  the 
"California  Exhaust  Emission  Standards 
and  Test  Procedures  for  Systems 
Designed  to  Convert  Motor  Vehicles 
Certified  for  1993  and  Earlier  Model 
Years  to  Use  Liquefied  Petroleum  Gae  or 
Natural  Gas  Fuels"  (prB-1994  California 
Procedures).  EPA  has  subsequentiy 
reviewed  emission  test  data  from  other 
sources  which  generally  substantiate  the 
NREL  results. 

In  response  to  concerns  raised  by 
these  data,  the  Agency  cmducted  a 
public  stakeholdos  meeting  on 
February  21. 1997,  with  representatives 
of  the  affiscted  industries,  regulatory 
agencies  and  interested  fleet  operatocB. 
The  purpose  of  the  meeting  wm  to 
discuss  these  data  and  the  causes  of  the 
emission  failures  as  well  as  to  explore 
all  available  options  to  idraitify  and 
remedy  the  problems.  Many  nMiamia 
were  provided  for  the  emission 
problems,  including  inadequate  inW^f) 
testing,  insufficient  durability 
evahiations.  overfy  bned  vehicle 


application  based  on  limited  testing, 
inadequate  systems/parts  specifications, 
improper  installation  and  f^ 
variabilify.  The  concerns  of  the  afiiected 
industries  and  fleets  sul^ect  to  several 
alternative  fuel  stetutory  mandates  were 
also  discussed. 

The  most  significant  conclusion 
reached  at  that  meeting,  and  from 
extensive  date  review  and  discussions 
subsequent  to  that  meeting,  was  that  the 
pre-1994  California  and  Colorado 
prooed\ues  as  currentiy  stnictured  do 
not  provide  an  adequate  demonstration 
or  assurance  that  a  vehicle  or  engine 
modified  to  operate  on  an  alternative 
fuel  using  an  aftermarket  conversion 
system  will  comply  with  the  applicable 
emission  standards  for  ito  tiseful  life.  As 
a  result  of  the  above  and  in  light  of  the 
number  of  vehicles  and  engines  that 
may  be  converted  to  alternative  fuels  in 
the  near  foture,  EPA  believes  it  is 
appropriate  to  issue  this  Addendum  to 
Memo  lA  (this  Addmdum)  to  provide 
additional  guidance  to  the  regulated 
community,  including  manufacturers 
and  installers  of  alternative  fiiel 
conversion  systems. 

C.  Revised  Policy.  Eflisctive 
immediately,  EPA  will  no  longer  accept 
a  representetion  based  on  the  pre-1994 
Califrirnia  Procediues  for  alternative 
foel  conversion  systems  or  on  the  teat 
procedures  under  Colorado  Regulation 
No.  14  in  effect  prior  to  the  date  of  thi» 
Addendum  as  a  "reasonable  basis" 
under  paragraph  3(c)  of  Memo  1  A. 
Consequentiy,  any  future  installatiao  of 
an  alternative  fuel  convetsicm  system,  or 
the  modification  of  any  motor  vehicle  or 
motor  vehicle  engine  in  compliance 
with  Tide  n  of  the  Qean  Air  Act  to 
operate  exclusively  or  in  part  with  an 
alternative  fuel,  or  the  causing  thenof, 
may  constitute  tampering  under  Section 
203(a)  of  the  Act.  where  die  installer  or 
manufacturer  has  relied  exdusivefy  on 
a  representetion  by  Colorado  or 
California,  as  described  above,  ^^^«^  a 
reasonable  basis  exists  in  accordance 
with  paragraph  3(c)  of  Memo  lA. 
Effective  immediatefy,  the  "reasonable 
beais"  under  paragraph  3  of  Memo  lA 
that  EPA  agrees  may  be  relied  on  by  any 
person,  including  a  manufacturer, 
installer  or  operator,  vrhen  converting. 
or  causing  the  conversion  of,  a  motor 
vehicle  or  motor  vehicle  engine  to 
operate  on  an  alternative  foel  is  limited 
to  one  of  the  three  options  listed  below. 
1.  A  Federal  Certincate  under  40  CFR 
Part  86  demonstrating  coiiq>lianoe  with 
the  applicable  standards  or  uiuler  40 
CFR  Part  88  dranonstrating  compliance 
with  Clean  Fuel  Fleet  standards  for  ( 
engine  famify  to  be  converted  in 

accordanoe  with  40  CFR  Part  85. 
SubpertF:ar 
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2.  A  Retrofit  System  Certification 
undor  the  "C«liibmia  Certification  and 
Installation  Procedures  For  Alternative 
Fuel  Retrofit  Systems  for  Motor  Vehicles 
Certified  for  19M  and  Subsequent 
Model  Years"  for  a  conversion  system 
installed  and  tested  under  the  above 
procedures  on  a  vehicle  or  aagine  from 

a  "50-stata  engine  fiunily"  far  oaa 
nationwide,  or  for  a  oooveniaii  sjrstsm 
t««*«iu<i  and  tested  under  the  above 
procedures  on  a  vehicle  or  engine  from 
a  "CaUfomia  engine  &unily"  ba  nam  in 
Califomia  cuily;  or 

3.  Until  December  31. 1998.  the  use  of 
an  alternative  fuel  conversion  system 
designed,  tested  and  installed  on  a 
single  engine  family,  or  multiple  engine 
famili—  as  provided  under  paragraph 
b.(4)  below,  if  tasting  is  completed  by 
March  31, 1996.  M  fioUows: 

a.  With  die  alternative  fuel  convwsion 
system  installed  on  the  certified  engine 
family,  the  manufiKrturer  shall  perform, 
or  cause  the  {wrfj"""*"*^  of.  me  federal 
emission  test  while  operating  with  the 
altmnative  fuel  and  one  test  mth  the 
original  certification  ftiel,  if  dual  fuel 
opoation  is  retained,  in  accordance 
v^th  the  applicable  test  procedures 
ondar  40  CFR  Part  88  or  Part  88  for  that 
class  and  model  year  vehicle  or  engine. 
Prior  to  tasting,  die  vehicle  or  engine 
shall  be  operated  with  the  conversion 
syston  installed  far  at  least  the  number 
of  miles  or  hours  equal  to  the  service 
accumulation  period  needed  to  stabilize 
the  ffmiifirifwi  control  system  specified  by 
the  original  manufecturer  in  its 
certificate  application  submitted  to  EPA. 
EPA  encourages  manufacturers  to 
conduct  at  leiMt  one  heewline  emisaion 
test  with  the  certification  fuel  prior  to 
conversion  to  ascertain  that  the  vehicle 
or  engine  meets  the  applicable 
standards. 

b.  (1)  With  the  application  of  wn 
appropriate  detericRatian  factor  (DF)  to 
the  above  test  results,  the  vehicle  or 
engine  shall  meet  the  applicable  federal 
exhaust  amission  standards  to  which 
the  vehicle  or  engine  «ras  originaUy 
certified.  The  DF  shall  be  determined 
either  based  on  full  useful  life  durability 
testing,  predictions  beeed  on 
engineering  judgement  for  a  similar 
light  duty  vt^cle  or  heavy-duty  engine 
with  a  similar  emission  control  system 
using  the  same  alternative  fuel 
conversion  system,  or  detanninad  in 
accordance  with  the  appropriate 
protocol  contained  in  the  "Dear 
Mannfartuier"  letter  of  September  27, 
1995 — Assigned  Deterioration  Factors 
far  Caseous-Fueled  Vehicles  and 
Ei^inas,  identified  as  CD-95-14.  For 
heavy-duty  engines  with  aftsiliuatiiMiiit 
(such  as  a  catalyst),  the  datesierated 
wmi—inna  are  calcufatad  by  multiplying 


the  DF  with  the  exhaust  emission 
results.  For  heavy-duty  engines  without 
aftertreatment,  the  deteriorated 
«wni«mf^i«  are  calculated  by  adding  the 
DF  with  the  exhaust  emisaion  results. 
For  a  vehicle  or  engine  converted  and 
tested  prior  to  accumulating  50%  of  its 
usafiil  life,  the  manufacturer  shall  apply 
the  full  DF.  For  a  vehicle  or  engine 
converted  and  tested  subsequent  to 
^tmimiilaring  50%  of  its  full  useful  life, 
apply  a  DF  that  is  the  midway  point 
between  no  DF  and  the  full  DF.  For 
example,  an  additive  DF  of  1.0  may 
become  0.5  and  a  multiplicative  DF  of 
2.0  may  become  1.5.  For  a  vehicle  or 
engine  converted  and  tested  subsequent 
to  accumulating  its  full  useful  life, 
apphr  no  DF. 

(2)  For  heavy-duty  anginas  used  in 
vehicles  with  a  groas  vehicle  weight 
rating  (GVWR)  less  than  ox  equal  to 
10,000  lbs,  the  manufacturer  may 
demonstrate  compliance  with  the 
applicable  light-duty  truck  standards  in 
accordanoe  with  the  preceding 
paragraph. 

(Sfln  lieu  of  engine  dynamometer 
tasting  for  on-highway  heavy  duty 
vdiides  with  a  GVWR  less  than  w  equal 
to  14,000  lbs,  the  manufacturer  may 
conduct  two  or  three  emission  tests  as 
described  below  in  accordance  with  the 
most  current  amendments  to  "California 
Exhaust  Emissions  Standards  and  Test 
Procedures  for  1988  and  Subsequent 
Model  Passenger  Cars,  Light-Duty 
Trucks  and  Medium-Duty  Vducles". 
These  shall  consist  of  one  beseline  test 
using  the  certification  fuel  prior  to 
conversion,  one  test  alter  conversion 
with  the  alternative  fuel  and  one  test 
after  conversion  with  the  certification 
fuel  if  the  vehicle  is  intended  to  be  dual 
fiieL  The  two  tests  after  conversion  shall 
not  result  in  any  exhaust  «miMiofi«  that 
exceed  1.10  times  any  of  the  beseline 
emisaion  levels.  In  the  case  of  pure  CNG 
operation,  the  after  conversion  NMHC 
ftmiwiTMm  shall  not  exceed  0.9  times  the 
THC  emissions  before  conv«sion.  For 
heavy-duty  vriiicles  operating  on  a 
mixture  of  CNG  and  eithw  diesel  fuel  or 
gasoline,  the  conversion  system 
manufarturer  should  contact  BPA's 
MoIhIs  Source  Enforcement  Branch  to 
determine  the  appropriate  ratio  of 
NMIKI  emiaaions  afto  conversion  to 
THC  emissions  before  conversifm. 

(4)  With  respect  to  tight  duty  vehicles. 
U^t  duty  trades,  or  heavy-duty  engines 
mnnting  the  requirements  of  paragraph 
(2)  above,  the  alx>ve  demonstration  may 
be  applied  as  a  reasonable  basis  for  up 
to  a  maximum  of  three  additional  light 
ditfy  engine  familias  to  that  tested, 
provided: 

A.  The  reaults  from  tasting  dona  in 
accordance  with  the  above  proceduias 


demonstrate  compliance  with  low 
emission  vehicle  (LEV)  ot  more 
stringent  onission  standards  under  40 
CFR  88.104. 

B.  The  additional  engine  families 
have  engine  displacements  equal  to,  or 
¥rithin  0.8  titers  (50  CID)  less  than,  the 
engine  tested, 

C  The  additional  engine  famlUes 
comfMise  vehicles  equal  to  or  less  than 
the  gross  vehicle  weight  of  the  vehicles 
oovered  by  the  engine  family  tested,  and 

D.  The  additional  engine  amities  are 
equipped  with  the  same  catal3rtic 
converter  type  (Le.  beaded  vs  monoUth, 
OC  vs  OC/RC)  and  the  same  primary 
emission  control  technology  (eg.  ECR, 
Air  ln|ection.  EFI  vs  carburetor,  dosed 
loop  vs  open  loop)  as  the  engine  family 
tested. 

(5)  Option  3  of  this  policy  is  not 
available  for  conversion  of  Califbmia 
only  Migine  famities. 

(6)  An  alternative  fuel  conversion 
system  that  degrades  a  closed  loop 
feadbaclr  system  to  a  continuous  non- 
iaedback  open  loop  system  is  not 
allowed  under  this  option. 

(7)  CompUance  with  this  policy  may 
be  demonstrated  based  on  existing  d^ 
provided  such  date  are  the  result  of 
testing  in  accordance  with  the 
procedures  and  protocols  specified 
herein. 

(8)  Demonstration  with  the  Cold  CO 
requirements  under  40  CFR  Part  86 
Stiipart  C  is  not  required  under  Option 
3  of  this  poUcy. 

(9)  The  Certification  Short  Test 
requirements  under  40  CFR  Part  86, 
Sul^MTt  O  is  not  required  under  Option 
3  of  this  policy. 

(10)  The  evaporative  emissions 
requirements  under  40  CFR  86.094-8(b) 
and  86.094-9(b)  are  not  required  under 
Option  3  of  this  policy. 

c.  The  manufacturer  of  the  conversion 
system  shaU  specify  all  part  numbers/ 
calibrations  associated  with  that 
conversion  system  and  provide  all  such 
information,  specifications  and 
installation  rsquironenta,  including  a 
permanent  conversion  system  label 
which  appropriately  id«itifies  die 
conversion  system  with  reasonable 
specificity,  with  each  systnm  that  is  sold 
or  Diovidad  for  installation. 

a.  In  otder  to  demonsteate  that  it  has 
a  reasonable  basis  to  believe  that  ito 
conversion  system  wiU  Qot  adversely 
affect  emissions  over  the  useful  life  of 
the  vehicle  or  engine,  the  conversiaa 
system  manufecturer  should  retain 
records  including  but  not  limited  to  all 
nmiMMwi  test  data,  including  test 
reeulte.  descripticm  of  vehicles  and/or 
engines  modified.  aU  maintenance  and 
modifications  performed,  laboratmy 
date  sheets,  identification  of  test 


labmatory,  test  dates,  test  personnel  and 
test  procedures  followed,  mgine 
families  tested,  data  to  support 
additional  engine  family  coverage,  if 
applicable,  VIN's,  vehide  and  engine 
mileage  and/or  age  as  appticable,  fuel 
specifications,  conversion  sjrstem  part 
mmibers  and  calibrations,  durabitity 
procedures  foUowed  including  all 
durabitity  data  and  all  calculations  and 
engineering  analyses  performed  to 
determine  compliance  with  the  above 
■  requirementa. 

e.  In  order  to  meet  the  requirementa 
of  this  poticy ,  any  installation  of  a 
conversion  8}rstem  designed  and  tested 
in  accordance  with  the  above  shall  be 
.dcme  in  accordance  with  the  appticable 
part  numbers/catibrations  instaUed  on 
the  vehide  ot  engine  that  was  tested, 
completed  in  accordance  with 
manufacturer's  specifications  and/or 
instructions  and  the  conversion  system 
label  a£Gxed  to  the  vehide  or  engine. 
The  system  shall  only  be  instaUed  on  a 
vehicle  or  engine  of  the  same  engine 
family  as  that  tested  or  as  permitted 
under  peragraph  3.b.(4)  above. 

f.  In  support  of  an  appropriate 
installation,  the  installer  should  retain 
records  of  each  vehicle  or  engine 
converted  in  accordance  with  the  above, 
induding  the  VIN,  make  end  yeer  of 
each  vehide  or  engine  so  modified,  the 
name  of  the  instaUer,  the  date  of 
installation  and  a  copy  of  the 
manufacturer's  or  marketer's/ 
distributor's  representation  that  the 
conversion  system  has  been 
demonstrated  on  that  engine  family  to 
meet  the  requirements  of  this  policy. 

g.  In  support  of  any  marketer's  or 
distributor's  comptiance  with  the 
requirementa  of  this  poticy,  such  parties 
should  retain  records  of  each  conversion 
system  sold  or  distributed,  copies  of  the 
representation  from  the  manufacturer 
that  the  system  meeta  this  poticy  and 
records  of  sales  to  others  induding  the 
name  of  the  purchasers,  part  niunbers. 
dates  of  sales  and  the  numbers  of 
systems  sold. 

h.  Colorado  has  indicated  that  it  will 
revise  ita  administrative  pncedtum 
under  Colorado  Regulation  No.  14  to 
require  that  conversion  system 
manufacturers  conduct  testing  in 
accordance  mth  option  3  of  this 
Addendum  in  order  to  receive  a 
Colorado  Letter  of  Certification. 
Consequentiy,  until  December  31, 1998, 
EPA  wiU  not  consider  as  tampering  the 
sale  and  instaUation  of  a  conversion 
system  in  Colorado  pursuant  to  a 
Colorado  Letter  of  Certification  issued 
after  the  above-refBrenoed 
administrative  procedure  revisions  have 
been  made  by  Colorado,  provided 
testing  in  support  of  tiie  Letter  of 
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Certificaticm  is  dona  in  accordance  with 
option  3  of  this  Addendum  and  is 
completed  by  March  31, 1998. 

D.  Conclusion.  EPA  betieves  that  the 
maximnm  d^ree  of  assurance  that 
viriddes  or  engines  modified  to  operate 
cm  alternative  fuels  will  meet  emissions 
standards  throughout  their  useful  life 
can  only  be  achieved  throu^  full 
certification  demonstration  in 
accordance  with  40  CFR  Parte  88  or  88. 
However,  the  cost  and  time  assodated 
with  such  a  demonstration  may  be 
prohibitive  for  some  conversion  system 
manufacturers  in  the  short  term  and 
may  not  provide  suffident  equipment 
for  fleete  currenUy  subject  to  various 
alternative  fiiel  mandates  to  comply 
with  those  mandates.  In  addition,  EPA 
wiU  be  attempting  to  implement  various 
procedures  to  streamline  federal 
certification  for  alternative  fuel  vehides 
and  on-highway  engines,  but  it  is  likely 
that  implementation  of  those  procedures 
will  take  some  time.  In  the  interim,  the 
procedures  and  requirementa  outlined 
in  option  3  above  should  aUow 
alternative  fuel  conversion  systems  to  be 
developed  and  evaluated  mcne  quickly 
and  at  less  cost,  while  providing  a 
reasonable  assurance  that  emissions  will 
not  be  deteriorated.  After  December  31, 
1998,  manufacturers,  marlLeters  and 
installen  must  utilize  equipment  which 
meeta  the  requirementa  of  option  1  or 
option  2  above  to  be  covered  by  the  non- 
tampering  poticy  of  Memo  lA. 

EPA  wiUbe  reviewing  Memo  lA  more 
thoroughly  in  the  near  future  to 
determine  if  additional  changes  are 
required  for  other  vehide  or  »ngiTM» 
modifications,  parta  or  systems.  Any 
questions  regarding  this  interim  poticy 
should  be  directed  to  the  Mobile  SourT:e 
Enforcement  Branch  at  (202)  564-2255. 
Bnirf  C  BKkheit. 

Dinctor,  Air  Enforcement  Division,  Offkx  of 
Enfotcament  and  Ct»npUance  Atsarance. 
[FR  Doa  97-28368  Filed  10-24-97;  8:4S  am] 
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AGENCY:  Enviromnantal  Protectian 
Agency  (EPA). 

ACnOM:  Notice  of  signing  of  OSi  Pn^ect 
XL  Final  Project  A^eemanL 


EPA.  the  West  Virginfa 
Department  of  Enviroimiental 
Protection,  and  OSi  Specialties,  Inc.  (a 
subsidiary  of  Witco  Corporaticm)  signed 
a  inopaaed  PR^act  XL  Rnal  Project 


Agreement  (FPA)  for  OSi  in  SistasviUa. 
West  \nrginia.  The  FPA  is  a  vohmtsy 
agreement  developed  collaboratively  by 
OSi,  stakeholders,  and  state  and  federal 
regulators.  The  availability  of  the  draft 
FPA  and  related  documento  was 
aimounced  in  the  Fadwri  Bi^alv  on 
June  27. 1997  (FRL-5849-5).  Plofact  XL, 
annoimced  in  the  Fadval  Ks^fefer  on 
May  23, 1995  (FRL-5197-9),  gives 
regulated  sources  the  flaxibiUty  to 
develop  ahamative  strategies  that  will 
replace  or  modify  specific  regulatory 
requirements  on  the  conditian  that  they 
produce  greater  environmental  benefits. 
EPA  has  set  a  goal  of  implementii]^  a 
total  of  fifty  projecta  undeitakni  in  fiiU 
partnership  with  the  states. 

Under  the  FPA.  OSi  will  install  an 
incinerator  and  route  the  {voceas  vente 
from  ita  polyether  methyl  capper 
production  unit  to  that  incinerator  for 
control  of  organic  air  emissions.  OSi 
estimates  this  wiU  reduce  the  fadtity's 
organic  air  emissions  by  about  309.000 
pounds  per  yeer  for  substantiaUy  lower 
cost  than  comptiance  with  ragulations 
to  be  deferred  under  the  Project  In 
addition,  OSi  witi  recover  and  reuse  an 
estimated  500,000  pounds  per  year  of 
methanol  that  woidd  otherwise  be 
disposed  of  through  the  facility's  on-site 
wastewater  treatment  system  and  would 
divert  about  50.000  pounds  pa-  year  of 
organic  air  emissions  from  the 
wastewater  treatment  unit  to  the 
incinerator.  This  will  result  in  a 
reduction  in  sludge  generation  from 
OSi's  wastewater  of  815,000  pounds  per 
year.  Lastly,  OSi  wiU  conduct  a  waste 
minimization/poUution  prevention 
(WMPP)  shidy  which  is  expected  to 
result  in  additional  reductions  in  waste 
generated  at  the  facitity.  As  an  incentive 
for  OSi  to  take  these  environmentally 
beneficial  actions.  EPA  has  agreed  to 
propose  for  pubtic  comment  and 
promulgate  (subject  to  review  of  pubtic 
conuient)  r^ulations  deferring  the 
application,  to  the  fadtity's  two 
hazardous  waste  surface 
impoundmenta,  of  subpart  CC  of  40  CFR 
parte  264  and  265  whidi  was 
promulgated  under  the  audMnity  of  tha 
Resource  Conservation  and  Racovwy 
Act  (RCRA  subpart  CC).  Also,  the  Weat 
Virginia  Department  of  Environmental 
Ph>tection  (WVDEP)  has  i^reed  to  enter 
into  a  consmt  ordn  with  OSi  to  defer 
apptication  of  the  stete  equivalent  of 
RCRA  subpart  CC  to  the  surface 
impoundmmta.  SubsequenUy,  WVDEP 
has  agreed  to  propose  and  promulgMa 
(subject  to  review  of  public  rrmmint 
and  legislative  approval)  regulations 
incorporating  EPA's  defnni  of  RCRA 
subpart  CC  l^  reference.  In  addition, 
EPA  has  agreed  to  propose  and 
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promulgtte  (mib^act  to  leview  of  public 
coaunsnt)  ngulatioot  debrriog  the 
applicatian  of  i»t>poaed  Clean  Air  Act 
tinpaft  YYY  volatile  oiganic  compound 
ami—inn  standards  for  OSi's  wastewater 
collection  and  treatment  cjrstem  (40  CFR 
part  60.  subpart  YYY)  (CAA  cubpart 
YYY)  for  each  WMPP  opportunity  that 
the  anwiM  y  detwmines  meets  the  criteria 
set  forth  in  the  FPA.  if  CAA  subpart 
YYY  applies  to  that  activity.  WVDEP 
has  also  agreed  to  enter  into  a  consent 
order  with  OSi  to  defsr  application  of 
CAA  sobpHt  YYY  to  the  extent  that  it 
is  directly  enfioicaable  by  WVISP. 
Subsequently.  WVDEP  has  agreed  to 
propose  and  promulgate  (subject  to 
review  of  public  comment  and 
legislative  approval)  regulations 
incQcpofeting  EPA's  deferral  of  CAA 
subpart  YYY  by  reference.  The  CAA 
subpart  YYY  relief  involves  a  deferral  of 
subpart  YYY  if  OSi  begins  recovery  of 
CAA  subpart  YYY  substances  as  a  result 
of  its  waste  minimization  efforts  and  if 
the  final  CAA  subpart  YYY  regulations 
apply  to  such  activities.  This  deferral 
wmild  be  granted  only  if  there  is  no 
resulting  emissions  increase  from  the 
facility's  wastewater  system  or  if  ocganic 
air  emissions  iii<  maacis  from  all  YYY 
defanals  do  not  exceed  15.000  pounds 
per  year  (about  5  percent  of  the  Proiect's 
expected  air  emission  reductions). 
These  delmels  will  last  until  the 
required  compliance  date  of  the  national 
emisaifHi  standards  for  hazardous  air 
pollutants  from  miscellaneous  organic 
piocesaaa  (the  "MON").  It  is  expw:ted 
that  the  KfON  will  require  installation  of 
proceas  vent  controls  similar  to  the 
control  far  the  polyether  methyl  capper 
unit  process  vent  emissions  to  be 
implemented  under  the  Project  As  a 
result,  the  Project  will  be  reevaluated  at 
that  time  to  determine  whether 
additional  environmental  benefits 
provided  by  the  Pn^ect  vnuiant  die 
r^n^ins*^*^""  of  the  regulatory  flexibility 
granted  by  the  Project.  If  continuatioo  is 
warranted,  then  the  FPA  and  other 
ap{HT}phate  documents  (e.g.,  permits, 
regulations,  orders,  etc)  will  be 
amended  as  noceasary.  If  EPA  or 
WVDEP  does  not  detennine  that 
fTtmtJTiiuiHfm  of  the  Project  is  wrartanted. 
the  Project  will  end  on  the  raquiied 
conpUnce  due  of  Ike  MON. 
MTV:  The  WA  waa  aigDed  <m  October 
17. 1997. 

POR  FWrmBI  MPOMMnOH  OONTACr:  To 
obtain  a  copy  of  the  Final  Project 
Agreement  or  other  informatinn  about 
the  Project,  contact  Cheryl  Atkinson. 
US.  EPA.  Region  m.  841  Chaatnut 
Street  (3HW70).  Philadelphia.  PA 
19107,  or  L.  Nancy  Btmbanm.  US.  EPA. 
401  M  Street.  SW.  Room  3134CY  MeU 


(2129).  Weahington,  DC  20460. 
Information  on  the  Project  is  alao 
available  via  the  Internet  at  the 
following  location:  "http:// 
www.epa.gov/ProjectXL".  In  addition, 
public  files  on  the  Project  are  located  at 
both  the  local  SistersviUe  library  and 
EPA  Region  m  in  Philadelphia. 
Questions  to  EPA  regarding  the  Project 
can  be  directed  to  Cheryl  Atkinson  at 
(215)  566-3392  or  L.  Nancy  Bimbaum  at 
(202)  28O-2601.  To  be  included  on  the 
OSi  Project  XL  mailing  list  to  receive 
inforraetion  about  future  public 
meetings,  XL  progress  reports  and  otfaw 
nmilingit  from  OSi  oo  tile  XL  Project, 
contact  Okey  Tucker,  OSi  Specialties. 
Inc.  Witoo  CorpcHation  OrganoSilicones 
Groiip,  1500  South  State  Route  2. 
Prieo^.  WV  26146.  Mr.  Tucker  can 
also  be  reached  by  telephone  at  (304) 
652-6131.  For  infarmation  on  all  other 
aspects  of  the  XL  Program  contact 
Christopher  Knopes  at  the  following 
address:  Emerging  Sectors  and 
Strategies  Division:  United  States 
Enviroimiental  Protection  Agency;  3202 
Mall;  401  M  Street.  SW;  Mail  Code 
2129;  Washington.  DC  2046a  The 
telephfme  nuxriwr  far  the  Division  is 
(202)  260-5754.  The  facsimile  tmmber 
is  (202)  401-6637.  Additional 
information  on  Project  XL.  inrhiding 
documents  refBrenced  in  this  nottoe, 
other  EPA  policy  documents  related  to 
Project  XL.  regional  XL  contacts, 
application  information,  and 
descriptions  of  existing  XL  projects  and 
propoaals,  is  available  via  tibe  Internet  at 
"http://www.epa.gov/ProjectXL"  and 
via  an  automated  fax-on-demaiKl  menu 
at  (202) 260-8590. 
Dalad:  Octobar  IS.  1W7. 

Acting  DinCkx,  ffiaiiiyiig  Sac  tori  ono 

Smtt^M  DiwiMion. 

(FR  Doc  97-2S372  Fikd  10-24-«7:  a:«S  aan) 
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The  Fedenl  Communications 
Commission,  as  part  of  its  continuing 
afibrt  to  reduce  paperwork  burden 
invites  the  ganaal  public  and  other 
Federal  ^hm  Irii  to  take  this 
opportunity  to  conunent  on  the 
following  infanooation  coUection(s).  as 
required  by  the  P^wwork  Reduction 
Act  of  1905.  Public  Lanr  104-13.  An 


agency  may  not  conduct  or  sponsor  a  ■ 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  sul^ect  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Qmunents  are  requested  concerning  (a) 
whether  die  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  tLe  acciiracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  wrays  to 
miniTniwt  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  othm  forms  of 
infametion  technology. 
DAitt:  Written  comments  should  be 
submitted  on  xx  before  December  26, 
1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allovred  by  this  notice,  you  should 
advise  the  contact  listed  below  es  soon 
as  possible, 

ADONEnES:  Direct  all  comments  to  Judy 
Boley.  Federal  Communicaticms 
Commission.  Room  234.  1919  M  St. 
N.W..  Washiiogton.  DC  20554  or  vie 
internet  to  jboley#fcc.gov. 
FOR  FURTMER  MTOmAVKM  COmtCf.  For 
additional  information  or  copiea  of  the 
inlormatim  collection(s),  contact  Judy 
Boley  at  ^2-418-0214  or  vn  intaraat  at 
jboley^fccgov. 

lUPPLBlBrTARY  mformation: 

Oka  Control  No.:  3060-0789. 

TStJe.  Modified  Alternative  Plan.  CC 
Docket  No.  9&-571,  Order  (1997 
Suspension  Order). 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

AespcindentB:  Businesses  or  other  for 
pn^t 

Number  of  BespondentB:  36 
respondmts. 

BttimatBd  Time  Per  Regponm:  13 
hours  per  response  (avg.). 

Fteqaency  of  Response:  On  occasion: 
one-time  requirement 

Total  Annual  Burden:  468  total 
annual  burden  hours  for  all  oollectiona. 

Estimated  Annua7  Aeporti^g  onrf 
iiecordkaepitng  Cost  Burden:  SO. 

Needs  and  Uses:  Titie  IV  of  the 
Americans  with  DisabilitieB  Act  of  1990 
("ADA")  requires  each  common  caniar 
providing  voice  transmission  senrioas  to 
provide  Telecommunicatiaos  Relay 
Servicee  CTRS")  throughout  the  ane  U 
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serves  to  individuals  with  hearing  and 
speech  disabilities  by  1993.  The  TRS 
mables  customers  with  hearing  or 
speech  disabilities  to  use  the  telephone 
networic  in  ways  that  are  "functionally 
equivalent"  to  thoee  used  by  customers 
using  traditional  telephone  service. 
Under  the  Commission's  rules,  the  TRS 
must  be  able  to  handle  all  calls  normally 
I»ovided  by  coounon  carriers,  unless 
those  carriers  demonstrate  the 
infoasibtlity  of  doing  so.  The 
Commission  hes  interpreted  "all  cells" 
to  include  coin  sent-paid  calls,  which 
are  calls  made  by  depositing  coins  in  a 
standard  coin-operated  public 
payphone.  The  Bmeau  has  suqwnded 
enforcement  of  the  requirement  that 
carriers  provide  coin  sent'  paid  Rulla 
through  the  TRS  centers  since  1993 
besed  on  common  carriers' 
representations  thiit  it  has  been 
technically  infaasiUe  to  provide  the 
coin  smt-paid  service  through  the  TRS 
centers  ("coin  sent-paid  rale").  Since 
1095,  carriers  have  made  pajrphones 
Bccessible  to  TRS  users  thmngii  an 
Altemetive  Plan  ("Alternative  nan"). 
The  Altonative  Plan  enables  TRS  usns 
to  make  local  refay  calls  for  free  and  to 
make  toll  calls  frtnn  payphones  miitg 
calling  or  prepaid  cards  at  at  below  die 
coin  call  rates.  The  Alternative  Plan  also 
reqtiires  cerriets  to  educate  TRS  users 
about  the  elterative  payment  methods 
for  the  TRS  users  to  make  relay  ralla 
from  pajrpbones.  In  Telecommuni- 
cations Relay  Services,  and  the 
Americans  with  EHsatalities  Act  of  1990, 
Order,  (released  8/21/97).  (1997 
Suspension  Order),  the  Common  Carrier 
Bureau  ("Boraeu")  suspended  the 
enforcement  of  the  requireraoit  H»»t  the 
TRS  be  cepable  of  lumrfiif^g  coIq  sent- 
paid  calls  for  one  year  until  August  26, 
1998  beceuse  the  only  technological 
solution  that  can  {oovide  the  coin  sent- 
peid  cells  throu^  the  TRS  centere.  coin 
signalling  interface  ("CSf),  has  soious 
deficiencies  and  no  new  technological 
solution  appears  imminent  In  the  1997 
Suspension  Order,  the  Buieeu 
recommends  thet  during  the  one  yeer 
suspension,  the  Commission  conduct  a 
mlemeking  on  coin  sent-peid  issues  to 
gather  infrnmation  sufficient  to  ensure 
that  the  Commissicm's  final  dedsicm  on 
whether  the  TRS  must  be  capd>le  of 
handling  coin  sent-peid  calls  is  based 
on  a  complete  and  fraah  record.  In 
addition,  the  Bureau  diracled  the 
industry  to  continue  to  make  payphones 
acceaaible  to  TRS  users  under  the  terms 
of  the  Ahamative  Plan,  as  set  forth  in 
Telecommunications  Relay  Services. 
and  the  ADA,  Menoiendum  Opinion 
and  Oder.  10  FCC  Red  10027  (1996) 
ClOOS  Suspension  Order"),  and  es 


modified  by  the  1997  Suqiension  Order. 
The  1997  Suspension  Order  modifies 
the  Ahemative  by  requiring  industry  to: 
(1)  Send  a  consimier  education  latter  to 
TRS  centers  (no.  of  respondents:  1;  hour 
burdaa  per  respondent  4  hours;  total 
animal  burden:  4);  (2)  inlonn 
organizetions  representing  the  heering 
and  speech  disebility  community  before 
attending  their  regional  and  national 
meetings  ladio  will  be  present  at  the 
meeting,  where  the  industry  booth  will 
be  located,  and  at  what  times  the  booth 
will  be  in  operation  (na  of  respondents: 
1;  hour  burden  per  respondent  15 
mins.;  total  aimual  bunleiL- 1.5  hours); 
(3)  publish  an  article  in  Consumer 
Action  Network  ("Can's")  re^Mctive 
organizations'  magsrinw  or  newalettess 
(no.  of  respondents:  1;  hour  burden  per 
respondent  8  hours;  total  «nnm}  htnir 
boiden:  8  hours);  (4)  smd  a  letter 
diractiy  to  all  CAN's  members  (no  of 
respondents:  1;  hour  burden  per 
te^Mxident  4  hours;  total  yn^^^ii 
burden:  4  hours);  (5)  craate  laminated 
cards  with  visual  characters  that  will 
provide  a  pictorial  explanation  to 
accompany  the  text  describing  accaas  to 
TRS  centers  from  pa)^)hones  to  be 
distributed  to  TRS  users  (no.  of 
respondents:  30;  hour  burden  per 
respondent  IS  hours;  total  ■nnna)  hour 
burden:  450  hours);  and  (6)  vrark  jointly 
with  affected  communities  to  draft  and 
submit  a  report  within  twro  months  of 
dw  publication  of  a  summary  of  the 
1997  Suspension  tuder  in  the  Fedard 
legfalar  (no.  of  respondents:  1;  hour 
burden  per  respondent  7  hours;  total 
aimual  hour  burden:  7  hours).  The 
Commission  has  imposed  these  third 
party  disclosure  requirements  to 
educete  TRS  users  abut  their  ability  to 
make  relay  calls  from  payphonea.  the 
payment  methods  available  and  the 
rates  for  the  payphone  calls.  The  report 
will  help  the  Commission  assess  the 
effectiveness  of  the  current  mn«iitn^^ 
education  programs  and  determine 
whether  further  requirements  to  educete 
TRS  users  about  their  ability  to  mat* 
relay  calls  from  payphones  are 
warranted. 


OMB  Control  No.:  306(M)33a 

"nth:  Pert  62— Applications  to  Hold 
Interlocking  Diractmataa. 

FafxnNo..N/A. 

Type  of  Review:  Rxtenaion  of  a 
conently  approved  collection. 

Aespondents:  Businesses  or  otfaar  far 
profit 

NuaUw  ofRespondeatK  10. 

Estimated  Time  Per  Response:  2  hours 
parvaspoaae(evg.). 

Ptequeacy  of  Response:  On  occasion. 

Toted  Aimual  Burdat:  20  total  anniml 
harden  hours  far  all  collections. 


.  Estimated  Aimual  Reporting  and 
Recordkeeping  Cost  Buixien:  SO. 

Needs  and  Uses:  The  collection  of 
information  is  authorized  by  47  U.S.C 
Section  212.  Congreas  mandated 
infrirmation  collection  under  47  U.SXI 
Section  212  to  be  conducted  l^  the 
Federal  Communications  rniiiiiiiMiuM 
>     to  monitor  the  effect  of  interiockii^ 
diiectoretes  on  the  t«l««rfttnintinir!^^iom 
industry  and  to  ensure  they  will  not 
have  any  anticompetitive  impact 
InfoRnation  is  used  to  ansuie  that  the 
effect  of  interioddng  diiectoratea  will 
not  have  an  anticoi^wtitive  import  in 
the  tHlamitupiinj^Titjom  industiy. 

OMB  Ctmtml  No.:  306O-0430. 
Titie:  Regulations  Coocemii^ 

IndaRimt  CnmifHmifaitirMrif  \fj 

Telephone. 

Form  No.  .N/A. 

7>pe  o/Aevjew:  Extension  of  a 
currantly  approved  collection. 

Resp(mdaas:  Businesses  or  otfaar  far 
profit 

Number  of  Respondents:  10.200. 

Estimated  Time  Per  Response:  .13 
hours  per  response  (avg.)  (about  8 
minutes). 

Frequency  ofRespmise:  On  occasion. 

Total  Annual  Burdai:  1,632  total 
annual  burden  hours  fat  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Afeeds  and  Uses:  Section  223  of  the 
Commimirartons  Act  of  1934.  as 
emended.  47  USC  Section  223  imposes 
fines  and  penalties  on  those  who 
knowingly  use  the  telephone  to  m»^» 
obscene  or  indecent  communications  far 
oommerdal  purposes.  The  fines  and 
penalties  are  spplicable  to  those  who 
use  the  telephone,  or  permit  their 
tel^hone  to  be  used,  for  obscene 
communications  to  any  person  and  to 
thoae  who  use  the  telephone  for 
indecent  minniiirii5~}|fifinj[  to  persona 
under  18  years  of  age  cv  to  adults 
without  th^  consent  Secticm  223 
reqtiires  telephone  companies,  to  the 
extent  technically  feasible,  to  prohiUt 
access  to  indecent  communications 
from  the  tel^ihone  of  a  subscriber  wdio 
has  not  previously  requested  access. 
The  rules  and  wyil»hons  ««yt»Kli«li 
defenses  to  prosecution  where  the 
defendant  restricts  access  to  the 
prohibited  indecent  communicetiaiis  to 
persons  18  yesrs  of  age  (V  oldo- by 
complying  with  the  Commissicm's 
pnxeduras.  Section  64.201  containa 
aeveral  information  collection 
requirements:  (1)  a  requirement  »K«^ 
certain  common  carriers  block  aooeas  to 
indecent  messages  unless  the  subacribar 
seeks  access  from  the  common  ceniar 
(telephone  company)  in  wzitii^  (2)  a 
lequireoiant  thet  edhik  i 
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{»ovidan  ootifjr  tbeir  uuku  to  ttae 
nature  of  tbair  prngmniining;  uidCS)  ■ 
raquinnMnt  that  •  prcnridar  of  adult 

canten  idnrtify  it  M  mck  in  faiUi  to  its 
•obwaibara.  The  infianaatkut 
requinanflnts  ■■•  iiinwiaad  on  caRian< 
aduk  mniMacw  Mcvica  prondaa  mad 
thoM  who  solicit  their  serrkas  to 
e^nre  that  minors  are  daniaH  aoosas  to 
aMtarial  deemed  indeoaoL 

OMB  Contioi  No.:  3060-0355. 

Title:  Rate  of  Return  Repaiti.  FCX: 
Forms  492  and  492A. 

Paaa  No.:  PGC  Fonas  402  and  492A. 

TfpBofRtmew:  Bxtsnsion  of  a 
cuirently  approved  collectioii. 

Aaspondanls:  Bustnasses  or  othar  fat 

Number  of  RetpondentM:  88. 
Estimatea  Time  Per  Responm:  8  hours 
p«  response  (sm). 
Pkmjuency  of  Response:  AnnuaL 
Total  Annual  Burden:  704  total 
■tiniial  burden  hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Needs  and  Uses:  Filing  of  FCC  Form 
492  and  FCC  Form  492A  is  required  by 
Sections  1.795  and  65.600  of  the  PCX: 
Rules  and  Section  219  of  the 
Commimications  Act  of  1934.  as 
amended.  Filing  of  the  FCC  Form  492 
on  an  »"riii«l  basis  is  required  from  each 
local  exchange  earners  or  group  of 
affiliated  catriers  viduch  is  not  subiect  to 
Sections  61.41  through  61.49  of  the 
Commission's  Rules  and  which  has  filed 
individual  access  tarifb  during  the 
anfioicnDent  period.  Each  local 
■KkHlgB  carrier  or  group  of  affiliated 
carriers  sub)ect  to  the  previously  stated 
sections  shall  file  the  FCC  Form  492A 
report  with  the  Commission  for  the 
calendar  year.  The  forms  are  necessary 
to  enable  the  Commission  to  monitor 
the  access  tarifb  and  to  enforce 
mnyimiifn  nts  of  rstum  prescriptions 
and  price  cap  w^ing*  levels.  A  copy  of 
each  report  must  be  retained  in  the 
principal  office  of  the  respondent  and 
shall  be  filed  in  such  manner  as  to  be 
readily  available  for  refsrence  and 
inspection. 

OUB  Control  No.:  3060-0422. 

Tide:  Section  68.5,  Waivers 
(Application  for  Waiver  of  Hearing  Aid 
Compatibility  Requirement). 

Form  No.  :W  A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Jlespondeiits:  Businesses  or  other  for 
profit 

Number  of  Respondents:  10. 

Estimatea  Time  Per  Respmue:  3  hours 
per  response  (avjz.). 

Frequency  of  Response:  On  occasion. 

Total  Annual  Burden;  30  total  annual 
harden  hours  for  all  collections. 


EetiBiatBdAimual  Retorting  and. 
Rscatdkaepim  CosiBurdaa:  SO. 

Needs  and  Daas:  Section  710(b)  a<tha 
Coomnmicatiaiia  Act  of  1934.  as 
amandedt  raquiraa  dnft  abnost  all 
tstaBhfooas  w^'n^i  iwiwrf  iw  or  impoitsd 
into  this  country  after  August  16, 1999 
be  hearing  aid  compatible.  RaiaibisfaBd, 
repaired  or  reaold  telephones, 
telephones  used  with  public  snd  private 
mobile  radio  ■arviciw,  and  aecure 
far  classified 
are  exempt  The  HAC 
Act  provides  a  three  year  grace  period 
for  cordless  telephones  before  they  must 
ctunply  with  the  requirement  Congress 
recognized,  however,  that  there  may  be 
tedmological  and/or  economical 
roaanrn  some  new  telephones  may  not 
meet  the  hearing  aid  compatibility 
requirement.  Therefore,  it  provided  far 
a  waivar  requirement  for  new  teiephone 
baaa  on  technological  and  economical 
grounds.  Section  68.5  of  the 
Conunissioqjs  rules  provides  the  criteria 
to  be  used  to  asaaar  waivers.  Applicants 
■aaHng  wsiveTS  must  submit  sufficient 
information  far  the  CoBunission  to  make 
an  informed  decision. 

C»4B  Control  No.:  3000-01 73. 
Title:  Section  73.1207,  Rebroadcasts. 
Form  No.:  NJ A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  far 
profit 
Numbw  of  Respondents:  1,012. 
Estimatea  Time  Per  Response:  0.5 
ho\us. 

Frequency  of  Response: 
Recordkeeping  requirement 
Totoi  Annual  Burden .  506  hours. 
Estimated  Annual  Reporting  and 
Recortlkeepiitg  Cost  Burden:  SO. 

Needs  and  Uses:  Section  73.1207 
requires  that  licanaees  of  broadcast 
stations  obtain  written  permission  from 
an  cmginating  station  prior  to 
retransmitting  any  program  or  any  part 
thereof.  A  copy  of  the  written  consent 
must  be  kept  in  the  station's  files  and 
made  available  to  the  FCC  upon  request 
This  written  consent  assures  the 
Qunmission  that  prior  authorization  far 
retransmission  of  a  program  was 
obtained. 

OMB  Control  No.:  3060-0493. 
Title:  Section  74.986.  Involuntary 
ITFS  Station  Modifications. 
Form  No.:  FCC  Form  330. 
Type  of  Review:  Extension  of  a 
cnrraitly  approved  collection. 

Respondents:  Businesses  or  other  for 
profit;  state,  local  or  tribal  government 
Munher  of  Respondents:  25. 
Estimatea  Time  Per  Response:  S  hoars 
(Theae  hours  include  the  contracting 
hour  cost  to  the  respondents  and  the 
respondents  hour  burdanj. 


Frequency  of  Response:  On  i 
Total  Annual  Burden;  25  hours, 
fistixnatod  Aruinoi  Asparting  and 
R0cardk0eping  Cost  Bardm:  $14,37&. 
Needs  and  Uses:  Section  74.996 

reqaisas  that  aa  application  far 

invduntary  modificatioa  of  «ii  TIPS 
station  to  be  filed  on  FOC  Foim  330 
(OMB  Control  No.  3060-0062)  but  need 
not  fill  out  Section  U  (Legal 
Qualifications).  The  apptication  must 
include  a  cover  letter  clearly  indicating 
that  the  modification  is  involuntary  and 
identifying  the  parties  involved.  The 
data  is  used  by  POC  staff  to  insure  that 
proposals  to  modify  facilities  of  ITFS 
Ucensees/permittees  would  provide 
comparable  ITFS  service  and  would 
otherwise  serve  the  public  interest  in 
promoting  the  MMDS  service. 
OMB  Control  No.:  3060-0494. 
Title:  Section  74.900,  Use  of  available 
instructional  television  fixed  service 
frequencies  by  wireless  cable  entities. 
Form  No.  :W A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  ot  other  for 
profit;  state,  local  or  tribal  government 
Number  of  Respondents:  100. 
Estimated  Time  Per  Response:  0.33 
bours-2  hours  (These  hours  include  the 
contracting  hour  cost  to  the  respondents 
and  the  respondente  hour  burden.) 
Frequency  of  Response:  On  occasion. 
Total  Annual  Burden:  42  hours. 
Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $9,375. 
Needs  and  Uses:  Section  74.990(c) 
requires  applicants  to  confirm  their 
unopposed  stetus  after  the  period  for 
filing  competing  applications  and 
petitions  to  deny  h^  passed.  This 
confirmation  is  accomplished  through 
the  filing  of  a  letter  writh  the 
Commisston.  Section  74.990(d)  requires 
a  wireless  cable  applicant  to  show  that 
there  are  no  multipoint  distribution 
service  or  multichannel  multipoint 
distribution  service  chaimels  available 
for  application,  purchase  or  lease  that 
could  be  used  in  lieu  of  the 
instructional  television  fixed  servic:a 
frequencies  applied  for.  The  data 
provided  in  the  showing  will  be  used  by 
FOC  staff  to  insure  that  proposals  to 
operate  a  wireless  cable  system  on  ITFS 
channels  do  not  impair  or  restrict  any 
reasonably  foreseeable  ITFS  use. 
OMB  Coataol  No.:  306O-0492. 
Title:  Section  74.992,  Access  to 
>4Mmw«l«  licensed  to  wireless  cable 

entities.         

Form  No.:  POC  Form  330. 
Type  {^Review:  Extension  of  a 
cnnently  approved  collectton. 

Respondents:  Businesses  or  odiar  for 
profit;  stete.  local  or  tribal  govemmenL 
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Number  of  Respondents:  10. 

Estimated  Time  Per  Response:  3,5 
hours  (These  hours  include  the 
contracting  hour  costs  to  the 
respondents  and  the  respondents  hour 
burden). 

Frequency  of  Response:  On  ^'^^tif^n 

Total  Annual  Burden:  15  hoars. 

Estimated  Annual  Repotting  and 
Recordkeeping  Cost  Burden:  $4J0O0. 

Needs  and  Uses:  Section  74.992 
reqiures  that  requests  by  ITFS  entities 
far  access  to  wireless  c^e  facilities 
licensed  on  ITFS  frequencies  be  made 
by  filing  FOC  Form  330  (OMB  Control 
No.  3060-0062),  Section  I  ffdentity  of 
Applicant  Requested  Facilities). 
Section  D  (Legal  Qualifications  of 
Applicant.  Section  m  (Financial 
QuaUfications  of  Applicant)  and  Section 
IV  (ITFS  Service  Proposal).  The 
application  must  include  a  cover  letter 
deariy  indicating  that  d»  appUcation  is 
far  ITFS  access  to  a  wixefaes  cdtde 
entity's  fKnlities  on  ITFS  rh«nn«jf 
Section  74.992(d)  requires  an  ITFS  mmr 
to  provide  a  wireless  cable  licensee  with 
its  planned  schedule  of  use  faur  mondis 
in  advance  of  accessing  the  channels. 
This  ttotioe  is  completod  before  the 
filing  of  the  application  and  the  burden 
is  included  widi  the  application.  The 
data  is  used  by  FOC  staff  to  detomine 
eligibility  of  an  educational  institution 
or  entity  demanding  access  Cor  ITFS  use 
on  a  wiielass  cable  facility.  Tlie  faur 
month  advance  notice  is  used  by  the 
wireless  cable  licensee  to  allow  it  to 
move  programming  to  other  channels. 
Fedacal  Comnnmlcations  CommissioB. 


Acting  Secniarjr. 

(FR  Doc.  »7-283«2  Hied  10-24-97;  8:45  sm] 
ooacsns-ti-» 


FB)ERAL  C0MMUMCAT10NS 


NoOoe  of  Public  Inforawtton 
CdtocllonM  SubmMad  to  OMB  tor 


October  21. 1997. 


SUMMMIT:  Hie  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdra 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  die 
fallowing  information  collection(s),  as 
requirad  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displajrs  a  currently  valid  control 
number.  No  perscm  shall  be  subject  to 


any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nimiber. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  tor  the  propw 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  «»nb«nCT 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
coUection  techniques  or  other  finrm«  of 
information  technology. 
DATES:  Written  commeitfs  should  be 
sulmiitted  on  or  before  November  26. 
1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  omtact  listed  below  as  soon 
as  possible. 

AOonenet:  Direct  an  commento  to  Jddy 
Boley,  Federal  Communications 
Commission.  Room  234, 1919  M  St. 
NW..  Washingttm,  DC  20554  or  via 
internet  to  jboleyOfcc.gov. 
FOR  RMfTMBI  WTOWMATION  OONTACT:  For 
additional  infrmnation  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboleyWcc.gov. 


StIPPI  rMDITARY  WronMATWH; 

QMB  Control  Number  306O-0O29. 

Title:  Application  for  TV  fooadcast 
Station  Liomse. 

Fonn  Niunfor  FOC  Form  302-TV. 

Ty7>e  ofRaview:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  fin^ 
profit;  not-fw-profit  institutions. 

Number  (^Respondents:  83. 

Estimated  Time  Par  Response:  18 — 2S 
hours  (avg.). 

Cost  to  Aespondients:  S207,309. 

Total  Annual  Burden:  210  hours. 

Needs  and  Uses:  POC  Form  302-TV  is 
used  by  licensees  and  pennitteea  of  TV 
broadcast  stations  to  obtain  a  new  or 
modified  station  license,  and/or  to 
notify  the  Commission  of  certain 
chttiges  in  the  licensed  facilities.  The 
Office  of  Management  and  Budget 
(OMB)  approved  a  Notice  of  Proposed 
Rulemaking  (NPRM)  which  proposed  to 
eliminate  the  present  requimnent  for  a 
construction  permit  fPOC  Forms  301/ 
340)  far  a  broadcast  station  in  certain 
instances  wh«e  the  changed  facilities 
would  not  have  an  adverse  impact  on 
othra-  broadcast  facilities  or  on  the 
public  In  these  inirt«T»^«^»f  the 


Commission  wrould  permit  the  broadcast 
licensee  or  pennittee  to  make  changv 
without  jHior  authority  from  the 
Commission  and  file  a  license 
application  (FOC  Forms  302-AM/302- 
FM/302-TV)  with  specified  eddlats  to 
reflect  the  change  afterwards. 

On  8/14/97,  &  Commission  adopted 
a  Report  and  Chdo-  in  MM  Docket  96- 
58  wdiich  adopted  these  chaises. 
Additionally,  the  Commission  adopted 
revisions  to  the  FOC  Forms  302-FM  and 
302-TV.  Until  such  times  as  the  fdnns 
are  revised  to  incorporate  this 
information,  applicants  using  the  one- 
step  licensing  {Hocess  must  file  this 
supplement  with  the  FOC  Form  302-TV. 

The  data  is  used  by  PCC  staff  to 
ccmfirm  that  the  station  has  been  built 
to  terms  qiedfied  in  the  outstanding 
constrtiction  permit  and  to  ensure  thirf 
any  changes  made  to  the  station  will  not 
have  any  impact  on  other  statiana  and 
the  public  Data  is  extoacted  from  POC 
Form  302-TV  for  inrln»i4>n  in  die 
license  to  operate  the  station. 

OMB  ContRrf  Mtnter  3060-0506. 
"nth:  Application  for  FM  Broadcast 
Station  License. 
Foim  Number:  FOC  Form  302-4'M. 
Type  of  Review:  Revision  of  a 
currently  ^proved  collection. 

Respondents:  Business  ot  other  for- 
profit;  not-for-profit  institutions. 
Number  of  Respondents:  757. 
Estimated  Tiaie  Per  Response:  3-25 
hours  (avg.). 
Cost  to  Respondents:  $597,600. 
Total  Annual  Burden;  2,062  bouts. 
Needs  and  Uses:  FOC  Foim  302-FM 
is  used  by  licensees  and  permittees  of 
FM  broadcast  stations  to  obtain  a  new 
or  modified  station  license,  and/or  to 
notify  the  Commission  of  certain 
chai^  in  the  licensed  farititiw  The 
Office  of  Management  and  Budget 
(OMB)  approved  a  Notice  of  Propoaed 
Rulemaking  (NniM)  which  proposed  to 
eliminate  the  present  requirement  far  a 
construction  permit  (PCC  Forms  301/ 
340)  for  a  broadcast  station  in  certain 
instances  where  the  changed  li»H^itiffs 
would  not  have  an  adverse  impact  on 
other  broadcast  facilities  or  on  the 
public  In  these  instances,  the 
Commission  would  permit  the  broadcast 
licensee  or  permittee  to  make  changes 
without  prior  authority  from  the 
Commission  and  file  a  license 
application  (FCC  Forms  302-AM/302- 
FM/302-TV)  with  specified  exhibtta  to 
reflect  the  change  afterwards. 

On  8/14/97.  the  Commission  adopted 
a  Report  and  Order  in  MM  Docket  96- 
58  which  adopted  these  changes. 
Additionally,  the  Commission  adopted 
revisicms  to  the  FOC  Forms  302-FM  and 
302-TV.  Until  such  times  as  the  forms 
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■re  revised  to  incorporate  this 
information,  applicants  using  the  one- 
step  licensing  process  must  file  this 
supplement  with  the  rcc  Fonn  302- 
FM. 

The  data  is  used  by  FCX^  staff  to 
confinn  that  the  station  has  been  built 
to  terms  specified  in  the  outstanding 
construction  permit  and  to  ensure  that 
any  changes  made  to  the  station  will  not 
have  any  impact  on  other  stations  and 
the  public.  Data  is  extracted  from  FCC 
Form  302-FM  for  inclusion  in  the 
license  to  operate  the  station. 

OMB  Control  Number  3060-0171. 

Title:  Section  73.1125,  Station  main 
studio  location. 

Form  Number:  N/A. 

Type  ofBeview:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit 
Number  of  Respondents:  155. 

Estimated  Time  Per  Response:  0.5 
hours  (this  hour  is  split  between  cost 
and  burden,  15  minutes  burden  for  the 
licensee  and  30  minutes  cost  for  a 
communications  attorney). 

Cost  to  Respondents:  $22,800. 

Total  Annual  Burden:  108  hours. 

Needs  and  Uses:  Section  73.1125 
requires  licensees  of  AM,  FM  or  TV 
broadcasting  stations  to  notify  the  FCC 
when  stations  relocated  their  main 
itudUoe.  This  data  is  used  by  FCC  staff 
to  aasuie  that  stations  are  located  vdthin 
the  principal  community  contours  and 
serves  to  notify  FCC  of  changes  in 
mailing  addresses.  The  data  received  as 
Justification  for  waiver  of  Section 
73.1125  will  eiuible  the  FCC  staff  to 
detmmine  whether  the  circumstances 
are  stifficient  to  warrant  waiver  of  the 
main  studio  rules. 

PsilMai  f-n'nn*^'"i*^tioiw  riimmriMinn 

Acting  Secretary. 

(FR  Doc  97-28360  Filed  10-24-97;  8:45  am) 
I  COM  SMS-tl-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Dodut  No.  9»-t07;  DA  97-2224] 

Comment  Sought  on  R—e rv  Pric—  or 
Minimum  Opening  Bids  for  LMDS 
Auction:  LMDS  Auction  Fdnnula 
PropoMd  [Report  Na  AUC-17-B 
(Auction  Na  17)] 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Public  notice  seeking  comment. 


The  Commission  is  proposing 
a  formula  for  calculating  minimum 
opening  bids  in  the  auction  of  licenses 
for  the  Local  Multipoint  Distribution 
Service.  Auctfon  No.  17,  and  invites 
public  comment  on  its  proposal. 
DATES:  Comments  are  due  November  5, 
1997.  Reply  comments  are  due 
November  10, 1997. 
FOR  FURTHER  MPORMATiON  CONTACT: 
Brett  Tamuuer,  Auctions  and  Indiistry 
Analysis  Division,  Wireless 
Telecommunications  Bureeu,  at  (202) 
418-0660. 

SUPPLEMDfTARY  MFORMAT10N:  This 
public  notice  was  released  on  October 
17, 1997,  and  is  available  for  inspection 
and  copying  during  normal  business 
hours  La  the  FCC  i(eference  Center 
(Room  239),  1919  M  Street,  N.W., 
Washington,  D.C,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Services,  (202)  857-3800,  Fax  (202) 
857-3805, 1231  20th  Street.  N.W.. 
Washington,  D.C.  20036. 

Synepeia  of  tiw  Pnblk  Notice 

Background 

1.  When  FCC  licenses  are  subject  to 
auction  (i.e.,  because  they  are  mutually 
exclusive)  the  recently  enacted 
Balanced  Budget  Act  of  1997  calls  upon 
the  Commission  to  prescribe  methods 
by  which  a  reasonable  reserve  price  will 
be  required  or  a  minimum  opening  bid 
established,  unless  the  Commission 
determines  that  a  leaetve  price  or 


minimiiin  bid  is  not  in  the  public 
interest  Section  3002(a),  Balanced 
Budget  Act  of  1997,  Public  Law  109-33. 
Ill  Stat  251  (1997);  47  U.S.C. 
309(jK4)(F).  The  Commission's  authority 
to  establish  a  reserve  price  or  minimum 
opening  bid  is  set  forth  in  47  CFR 
1.2104(c)  and  (d).  Normally,  a  reserve 
price  is  an  absolute  minimum  price 
below  which  an  item  will  not  be  sold  in 
a  given  auction.  Reserve  prices  can  be 
either  published  or  \mpublished.  A 
minimum  opening  bid,  on  the  other 
hand,  is  the  miniTniiin  bid  price  set  at 
the  beginning  of  the  auction  below 
which  no  bids  are  accepted.  In  a 
minimiim  opeixing  bid  scenario,  the 
auctioneer  generally  has  the  discretion 
to  lower  it  later  in  ttie  auction. 

2.  The  Wireless  Telecommunicatfona 
Bureau  recently  announced  the  auction 
of  986  licenses  for  the  L^cal  Multipoint 
Distribution  Service  ("LMDS"),  wttidi  is 
to  begin  December  10, 1097.  See  Public 
Notice,  "Auction  of  Local  Multipoint 
Distribution  Service:  Auction  Notice 
and  Filing  Requirements  for  986  Basic 
Trading  Area  ("BTA")  Licenses  in  the 
28  GHz  and  31  GHz  Bands,  Scheduled 
for  December  10, 1997,"  DA  97-2081 
(62  FR  53629,  October  15. 1997). 

Discussion 

3.  The  Commission  believes  a 
tninimiim  opening  bid  is  more 
appropriate  for  the  LMDS  auction  than 
a  reserve  price  because  firm  reserve 
prices  would  not  give  the  Commission 
flexibilify  to  ad)ust  to  information 
learned  during  the  auction  and  react  to 
changing  market  conditions.  Minimum 
bids,  on  the  other  hand,  can  serve  the 
same  revenue  raising  objective  that 
reserve  prices  woidd  serve,  and  in 
addition  preserve  for  the  Commission 
freedom  to  reduce  the  selected  levels  as 
the  bidding  unfolds.  Further,  a 
minimiiin  opening  bid  will  help  to 
regulate  the  pace  of  the  auction. 

4.  Specifically,  the  Commission 
proposes  the  following  formula  for 
calculating  miniiniim  opening  bids  in 
Auction  No.  17: 


Popuiation  of  Icaroe  aiee 

A  block  min.  opening  bid  (in  dotos) 

8  Mock  min. 
opening  Dto 

Leas  than  100,000 ____™-— ~«_..-~~~.- ~~~. 

100,000-1,000,000 - - 

More  than  1.000,000  _ 

0.75  X  population  

1 .50  X  population  

2.25  X  nnniilton 

10%  o(  A  Stock. 
10%olABtock. 
10%otABk)Ck. 
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5.  If,  however,  commenters  believe 
that  the  formula  proposed  above  for 
minimum  opening  bids  will  result  in 
substantial  numbers  of  unsold  licenses, 
or  is  not  a  reasonable  amount,  or  should 
instead  operate  as  a  reserve  price,  they 
should  explain  why  this  is  so,  and 
comment  on  the  desirability  of  an 
alternative  approach.  Commenters  are 
advised  to  support  their  claims  with 
valuation  analyses  and  suggested 
reserve  prices  or  miniiniim  opening  bid 
levels  or  formulas.  Alternatively, 
comment  is  sought  on  whether, 
consistent  with  the  Balanced  Budget 
Act,  the  public  interest  dictates  having 
no  minimum  opening  bid  or  reserve 
price. 

6.  Comments  are  due  on  or  before 
November  5, 1997,  and  reply  comments 
are  due  on  or  before  November  10, 1997. 
To  file  formally,  parties  must  submit  an 
original  and  four  copies  to  the  Chief. 
Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  Federal  Communications 
Commission,  Room  5202.  2025  M  Street, 
N.W.,  Washington,  D.C.  20554. 
Comments  and  reply  comments  will  be 
available  foi  public  inspection  during 
regular  business  hours  in  the  FOC 
Public  Reference  Room,  Room  239, 1919 
M  Street.  N.W.,  Washington,  D.C  20554. 
Federal  Conununications  Commission. 
William  F.  Catoo. 
Acting  Secretary. 
(FR  Doc.  97-28361  FUed  10-24-97;  8:45  am] 

MUJNO  COOC  STtt-OI-r 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Pul>iic  Information  Collecttons 
Approval  by  OffIca  of  ManagenMRt 
and  Budget 

October  21, 1997. 

The  Federal  Communications 
Commission  (FOC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
ccmduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
cnnenUy  valid  control  number.  For 


further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Comemniii^MMoM  r.»w«i«jtriiTB 

CatB  Control  No.:  3060-0496. 

Expiration  Date:  10/31/2000. 

Title:  ARMIS  Operating  Data  Report 

Fonn  No.:  POC  Report  43-08. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Annual  Burden:  50 
respondents;  160  hours  per  response 
(avg.);  8000  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  Annually. 

Description:  ARMIS  was  implemented 
to  facilitate  the  timely  and  efficient 
analysis  of  revenue  requirements  and 
rate  of  return  to  provide  an  improved 
basis  for  audits  and  other  oversight 
functions,  and  to  enhance  the 
Commission's  ability  to  quantify  the 
effects  of  alternative  policy.  FCC  Report 
43-08,  ARMIS  Operating  Date  Report,  is 
a  report  which  consists  of  stetistical 
schedules  previously  contained  in  FCC 
Form  M  which  are  needed  by.  the 
Commission  to  monitor  network  growth, 
usage,  and  reliability.  Section  220  of  the 
Communications  Act  of  1934,  as 
amended,  47  USC  220,  allows  the 
Commission,  at  its  discretion,  to 
prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act, 
including  the  accoimte.  records,  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  of  the  receipts  and 
expenditures  of  moneys.  Section  219(b) 
of  the  Communications  Act  of  1934,  as 
amended.  47  USC  219(b).  authorizes  the 
Commission  by  general  or  special  orders 
to  require  any  carriers  subject  to  this  Act 
to  file  annual  reports  concerning  any 
matters  with  respect  to  which  the 
Commission  is  authorized  or  required 
by  law  to  act.  Section  43.21  of  the 
Commission's  rules  details  that 
requirement  Obligation  to  respond: 
mandatory. 

Oha  Control  No.:  3060-0763. 

Expiration  Date:  10/31/2000. 

Title:  ARMIS  Customer  Satisfisction 
Report 

Form  No.:  FCC  Report  43-06. 

Respondents:  Business  or  other  for 
profit 


Estimated  Aimual  Burden:  8 
respondents;  900  hour*  per  response 
(avg.);  7200  total  annual  burden  hour*. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 
Frequency  of  Response:  Annually. 
Description:  ARMIS  was  implemented 
to  Cacilitete  the  timely  and  efficient 
analysis  of  revenue  requirements  and 
rate  of  return  to  provide  an  improved 
basis  for  audits  and  other  oversight 
functions,  and  to  enhance  the 
Commission's  ability  to  quantify  the 
eSacts  of  alternative  policy.  FOC  Report 
43-06,  the  Customer  Satisfoction 
Report,  formerly  the  Semi-Annual 
Service  Quality  Report,  reflects  the 
results  of  customer  satisfaction  surveys 
conducted  by  individual  carriers  from 
residential  and  business  customers. 
Section  220  of  the  Communications  Act 
of  1934,  as  amended,  47  U.S.C.  220, 
allows  the  Commission,  at  its  discretion, 
to  prescribe  the  forms  of  any  and  all 
accounts,  records,  and  memoranda  to  be 
kept  by  carriers  subject  to  this  Act. 
inducting  the  accounts,  records,  and 
memoranda  of  the  movement  of  traffic, 
as  well  as  of  the  receipts  and 
expenditures  of  moneys.  Section  219(b) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  219(b),  authorizes 
the  Commission  by  general  or  special 
orders  to  require  any  carriers  subject  to 
this  Act  to  file  nnmml  reports 
concerning  any  matters  with  respect  to 
which  the  Commission  is  authorized  or 
required  by  law  to  act  Section  43.21  of 
the  Commission's  rules  details  that 
requirement  Obligation  to  respond: 
mandatory. 

OMB  Control  No.:  3060-0298. 
Expiration  Date:  10/31/2000. 
Titie:  TarifEs  (Other  Than  Tariff 
Review  Plan) — Part  61. 
Fonn  Afo.;  N/A. 

Respondents:  Business  or  other  for 
profit 

Estimated  Annual  Burden:  2000 
respondents;  4797  hours  per  response 
(avg.);  682,555  total  annual  burden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recmdkeeping  Cost  Burden:  $2,878,20a 

Frequency  of  Response:  On  occasion. 

Description:  Sections  201, 202,  203, 
204  and  205  of  the  Communications  Act 
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of  1934,  as  amended,  47  U.S.C.  Sections 
201,  202.  203.  204  and  205,  raquize  that 
common  carriws  establish  just  and 
reasonable  chaigee.  practices  and 
regulations  for  the  services  they 
provide.  The  schedules  containing  these 
charges,  practices  and  regulations  must 
be  filed  with  the  Conunission  which  is 
requixed  to  detennine  whether  such 
schedules  are  just,  reasonable  and  not 
unduly  discriminatory.  Part  01  of  the 
Commission's  Rules  establishes  die 
procedures  for  tiling  tarifEi  which 
Cffli*^<"  the  charges,  practices  and 
regulations  of  the  common  carriers, 
supporting  economic  data  and  other 
related  documents.  The  supporting  data 
must  also  conform  to  other  parts  of  the 
Rules  such  as  Parts  36  and  69.  Part  61 
prescribes  the  framework  for  the  initial 
establishment  of  and  subsequent 
revisions  to  tarifb.  Tari£b  that  do  not 
conform  to  Part  61  requirements  may  be 
rejected.  In  addition  to  tariffs  filed  with 
the  Conunission.  carriers  may  be 
required  to  post  their  schediiles  or  rates 
and  regulations.  See  47  CFR  61.72.  The 
infonnation  collected  through  a  carrier's 
tariff  is  used  by  the  Commission  to 
determine  whether  the  services  offsrad 
are  just  and  reasonable  as  the  Act 
requires.  The  tarifEi  and  any  supporting 
documentation  are  examined  in  order  to 
determine  if  the  services  are  offered  in 
a  just  and  reasonable  manner. 
Obligation  to  respond:  Mandatory. 
Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  infonnation,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
ManagMOflDt.  Washington,  D.C  20554. 

Fedsral  Communicatiaiis  Commission.  ■ 

WUUaM  F.  Calaa. 

Acting  Secntaif. 

(FR  Doc  97-28359  Filed  10-24-«7:  &-45  am] 


FEDERAL  HOUSING  HNANCE  BOARD 

SunaMn*  Ad  MMllno;  Aimoundng  an 
Opan  MaallnQ  of  Um  Board 


MATTfRB  TO  BE  ( 

W)miOW>  CRN  TO  THE  PtIBUC: 

•  The  Federal  Home  Loan  Bank  of 
Seattle  Pilot  Project 


•  Board  Procedures  for  Processing 
FHLBanks  Pilot  Programs. 

OONTACT  KRSON  RM  MORE  mroimkncm. 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202)  40B-2837. 

WilB—W.Cfaifcirg. 

htanaging  Director. 

(FR  Doc  97-28470  Filed  10-22-97;  5:11  pm) 


;  AND  OATC:  10rf»  Lm.  Wednesday, 
October  29. 1997. 
PLACS:  Board  Room.  Second  Floor. 
Federal  Housing  Finance  Board.  1777  F 
Street.  N.W..  Washington.  D.C.  20006. 
STATUS:  The  entire  meeting  will  be  open 
to  the  public. 


FEDERAL  MARITIME  COMMISSION 

PWHca  Of  Agraafnafntsi  niaa 

The  Commission  hereby  gives  notice 

of  the  filing  of  the  following 

agreement(s)  under  the  Shipping  Act  of 

1984. 
Interested  parties  can  review  or  obtain 

copies  of  agreements  at  the  Washington. 

DC  offices  of  the  Commission.  800 

North  Capitol  Street.  N.W..  Room  962. 

Interested  parties  may  submit  comments 

on  an  agreement  to  the  Secretary. 

Federal  Maritime  Commission, 

Washington,  DC  20573.  within  10  days 

of  the  date  this  notice  appears  in  the 

Federal  RagislBr. 

Agreement  No. :  202-008900-062 

mle:  The  "8900"  Lines  Agreement 

Parties: 
A  J*.  Molle-Maersk  Line 
DSR  Senator 
The  National  Shipping  Company  of 

Saudi  Arabia 
PftO  Nedlloyd  Limited 
See-L.and  Service,  Inc. 
United  Arab  Shipping  Company 
(SJ^.G.) 

Synoptis:  The  proposed  modification 
clarifies  the  quorum  requirement; 
changes  the  voting  reqiiirements 
generally  and  for  service  contract 
amendments;  and  reduces  the  notice 
for  independent  action  from  ten  to 
three  days. 

Agreement  No.:  224-200563/006 

Title:  Port  of  Oakland/Trans  Pacific 
Container  Service  Corporation 
Terminal  Agreement 

Parties: 
aty  of  Oakland  ("Port") 
Trans  Pacific  Container  Service 
Corporation  ("Trans  Pacific") 

Synopsis:  The  proposed  modification  of 
the  basic  agreement  between  the  Port 
and  Mitsui  O.S.K.  Lines.  Ltd.  (MOL). 
whereby  the  Port  assigned  MOL 
certain  facilities  at  its  Seventh  Street 
Marine  Terminal,  extends  the  role  of 
Trans  Pacific  as  successor  assignee 
and  provides  for  primary  and 
secondary  use  by  participants  in  the 
global  alliance. 

Agreement  No.:  224-200589-002 
Title:  The  Jacksonville  Port  Authority/ 
Green  Cove  Maritime  Inc.  Marine 
Terminal  Agreement 


Parties: 
The  Jacksonville  Port  Authority 
Green  Cove  Maritime  Inc. 

Synopsis:  The  (m>posed  modificatkm 
increeses  all  of  the  rates  applicable  to 
the  Schedule  of  Fees  and  Charges  as 
filed  imder  the  basic  agreemaoL 

Dated:  October  21. 1987. 

By  OrdOT  of  the  Fedend  Maritime 
CommiasioD. 
loMph  C  Pollda«, 
Sscrataiy. 
[FR  Doc  97-28314  Filed  1O-24-07;  8:45  am) 


FEDERAL  RESERVE  SYSTEM 

Changa  In  Bank  Control  NoOoaa; 
AoQif  laltlona  of  Sliaraa  of  Banka  or 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  12, 1997. 

A.  Federal  Raaerve  Bank  of  ABaata 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  AUanta.  Georgia 
30303-2713: 

1.  Raymond  Dortald  Brown,  and  RDB 
Family  Umited  Partnership,  both  of 
North  Augusta.  South  Carolina.  Arthur 
Judson  Gay,  Jr.,  James  Randal  Hall, 
George  Hiill  Inman,  John  Walter  Lee, 
Alfred  Montague  Miller,  Julian  Wilcher 
Osbon,  William  George  Hatcher,  and 
Hugh  Hamilton.  Jr.;  aU  of  Augusta. 
Georgia:  to  collectively  acquire 
additional  voting  shares  of  Pinnacle 
Bancshares,  Inc.,  Thomson,  Georgia,  and 
thereby  indirecUy  acquire  McDuffie 
Bank  &  Trust  Company.  Thomson. 
Georgia. 

Board  of  Govenuxs  of  the  Fedanl  Rasanra 
System.  October  22. 1997. 

Deputy  Secretary  of  the  Board. 

[FR  Doc  07-28422  Filed  10-24-07;  8.-45  ami 
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FEDERAL  RESERVE  SYSTEM 

Formationa  of,  Aoquialtiona  by,  and 
Margars  of  Bank  Holding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  m 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  Iwlow. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  ResOTve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  othwwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  21. 
1997. 

A.  Federal  Reserre  Bank  of  Cleveland 
Qeffery  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Qeveland.  Ohio 
44101-2566: 

1.  StrasbuTg  Bancorp,  Inc.,  Strasburg, 
Ohio;  to  become  a  baiik  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Strasbiug  Savings, 
Strasburg,  Ohio  (in  formation). 

B.  Fedend  Raaervs  Bank  of  San 
Francisco  (Pat  Marshall.  Manager  of 
Analytical  Support,  Consxmier 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 

1.  Timberland  Bancorp,  Inc., 
Hoquiam,  Washington;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Timberland  Savings  Bank.  SSB, 
Hoquiam,  Washington. 

Board  of  Govotnon  of  the  Federal  Reserve 
System.  Octobo-  22. 1997. 

leaBifB' J.  fohason. 
Deputy  Secretary  t^  the  Board. 
(FR  Doc  07-28423  Filed  10-24-07;  8:45  am] 
I  COOK  ano-tt-r 


FB>ERAL  RESERVE  SYSTEM 

FdrmaUona  of,  Acqulaltlona  by,  and 
Msrgara  of  Bank  HoMIng  Companiaa; 
CorractkMi 

This  notice  corrects  a  notice  (FR  Doc. 
97-27636)  published  on  pages  54460  - 
54461  of  the  issue  for  Monday,  October 
20, 1997. 

Under  the  Federal  Reserve  Bank  of 
Richmond  heading,  the  entry  for 
NationsBank  Corporation,  and  NB 
Holdings  Corporation,  both  of  Charlotte, 
North  Carolina,  is  revised  to  read  as 
follows: 

A.  Federal  Reserve  Bank  of 
Rkhmond  (A.  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond.  Virginia  23261-4528: 
1.  NationsBank  Corporation,  and  NB 
Holdings  Caporation,  both  of  Chariotte, 
North  Carolina;  to  merge  with  BamM 
Banks.  Inc..  Jacksonville,  Florida,  and 
thweby  indirectiy  acquire  Bamett  Bank, 
National  Association,  Jacksonville, 
Florida,  and  Community  Bank  of  the 
Islands.  Sanibel.  Florida. 

In  connection  with  this  application, 
Applicants  also  have  applied  to  acquire 
First  of  America  Bank  -  Florida,  FSB, 
Tampa.  Florida,  and  thereby  engage  in 
traditional  thrift  activities,  pursuant  to  § 
225.28(b)(4)  of  the  Board's  Regulation  Y; 
Bamett  Commimity  Development 
Corporation,  Jacksonville.  Florida,  and 
thereby  engage  in  investing  in 
corporations  or  projects  designed 
primarily  to  promote  community 
welfare,  pursuant  to  §  225.28(b)(12)  of 
the  Board's  Regulation  Y;  EquiC^edit 
Corporation.  Jacksonville,  Florida,  and 
its  direct  and  indirect  subsidiaries,  and 
thoeby  engage  in  the  activities  of 
originating  home  equity  and  purchase 
money  loans,  acquiring  such  loans 
originated  fixjm  third  parties,  and 
securitizing  such  loans  in  the  secondary 
market,  pursuant  to  §  225.28(b)(1)  of  the 
Board's  Regulation  Y.  and  in  acting  as 
principal,  agent,  or  Isoker  for  credit 
related  insurance,  pursuant  to  § 
225.28(b)(ll)  of  the  Board's  Regulation 
Y;  Equity/Protect  Reinsurance 
Company.  Jacksonville,  Florida,  and 
ther^  engage  in  the  activities  of 
reinsuring  credit  related  insurance 
policies  sold  to  EquiCredit  Corporation 
customers,  pursuant  to  §  225.28(b)(ll) 
of  the  Board's  Regulation  Y;  and  Honor 
Technologies,  Inc.,  Maitland.  Florida, 
and  thereby  engage  in  operating  an 
electronic  funds  transfor  network  and  in 
data  processing  and  management 
consulting  activities,  pursuant  to  §§ 
225.28(bM9)  and  (b)(14),  respectively  of 
the  Board's  Regulation  Y. 

In  connection  with  this  proposal, 
NationsBank  has  applied  to  acquire  an 


option  for  19.9  percent  of  Bamstf  s 
outstanding  shares.  Bamett  also  has 
applied  to  acquire  an  option  for  10 
percent  of  the  shares  of  NationsBank 
Corporation  and  all  of  its  bank  and 
nonbanking  subsidiaries.  These  options 
will  expire  upon  consummation  of  the 


Comments  on  this  a^Ucation  must 
be  received  by  November  13. 1997. 

Board  of  Govunors  of  the  Federal  Raeer** 
System.  October  22. 1007. 

JantfvMohiMaa, 

Defmty  Secretary  of  the  Board. 
(FR  Doc  07-28424  Filed  10-24-07;  8:45  am] 
I  COM  «»ie-et-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmintetratkM) 
[DoeiistNa97O-0410| 

Quidanca  for  Induatry  on  OTC 
Traatmant  of  Hyparcholaalaf  olawla; 


AQENCV:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUiMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annouiKdng  the 
availability  of  a  guidsnce  document 
entitied  "OTC  Treatment  of 
Hypercholesterolemia."  The  guidance  is 
intended  to  clarify  the  agency's  current 
thinking  on  the  treatment  of 
h]rpOTcholesteroleinia  using  over-the- 
coimter  (OTC)  drug  products.  The 
agency's  Center  for  Drug  Evaluation  and 
Research  (CDER)  believes  that  drugs  for 
the  treatment  of  hypercholesterolemia 
should  not  be  sold  OTC  in  the  United 
States. 

DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  "OTC 
Treatment  of  Hyperdiolesterolemia"  to 
the  Drug  Information  Branch  (HFD- 
210).  Center  for  Drug  Evaluation  and 
ResMTch.  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Michael  Weintraub,  Center  for  Drug 
Evaluaticm  and  Research  (HFD-IOS). 
Food  and  Drug  Adminlstntion.  5600 
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nabeis  Luw.  Rockvilla.  MD  20857, 
301-627-2250. 

•UPPLBCMTARY  WTOWMATION;  FDA  is 
announcing  the  availability  of  a 
guidance  for  industry  entitled  "OTC 
Treatment  of  Hypeicholesterolemia." 
Several  sponson  have  recently 
expressed  interest  in  maricsting 
cholesterol-lowering  agents  as  OTC  drug 
products.  These  requests  have  raised 
several  regulatory  policy  and  medical 
therapy  issues. 

Thu  guidance  document  represents 
the  agency's  current  thinking  on  OTC 
treatment  of  hypercholesterolemia,  h 
does  not  create  or  confer  any  rights  fior 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  an  approach  satisfies  the 
requirement  of  the  applicable  statute, 

Tlations,  or  both. 
terestsd  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  cme 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
MenagBnaent  Branch  between  9  a.m.  and 
4  {kflL,  Monday  through  Friday.  Persons 
with  access  to  the  Internet  may  obtain 


the  guidance  by  using  the  World  Wide 
Web  tWWW).  For  WWW  access,  go  to 
"http'7/www.fda.gov/cder/guidance/ 
indexJitm". 

Dated:  October  17, 1907. 
WilUaM  K.  HnbbardL 
AssociatB  Camatammerfor  Pobcy 
Coordination. 
[FR  Doc.  97-2829S  Piled  10-24-07;  S:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEfWICES 

NMionw  insinuies  oi  neenn 

Propoeed  Collection;  Comment 
neqiMMj  Treenneni  uneervmon  ■ 
Study 


In  compliance  with  Section 
3506(cK2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 
PWOPOWa)  COLUCnON:  The  Treatment 
Research  Branch  fTRB),  intends  to 
onduct  the  study  for  'Traetment 
Observation".  The  TRB  is  authorized  by 


Section  452  of  Part  G  of  Title  IV  of  the 
Public  Health  Service  Act  (42  U.S.C 
288)  as  amended  by  the  NIH 
Revitalization  Act  of  1993  (Pub.  L.  IffS'' 
43). 

The  information  proposed  for 
collection  will  be  used  by  the  NIAAA  to 
observe  group  treatment  at  up  to  20 
treatment  facilities.  At  each  facility, 
directors  will  be  asked  to  provide 
information  about  treatment  practices 
and  about  the  client  population.  At  each 
facility  at  least  seven  members  of  the 
treatment  staff  will  be  asked  to  provide 
information  about  their  treatment 
activities,  personal  experiences  and 
training.  At  each  facility  eight  treatment 
groups  will  be  observed.  The  group 
leader  will  be  asked  to  complete  a 
questionnaire  about  the  observed 
session  and  other  client  demographics. 
At  least  seven  group  members  will  also 
be  asked  to  complete  a  questionnaire 
about  the  observed  group  session.  The 
target  population  for  the  study  is  a 
group  of  outpatient  public  and  private 
provides  that  will  include  group 
treatment  as  part  of  their  overall  plan  of 
clinical  therapeutics. 

The  specific  aim  of  this  study  is  the 
testing  of  instruments  and 
methodologies  for  the  systematic 
measurement  of  the  content,  process, 
and  context  of  group  treatment 

The  aimual  burden  estimates  are  as 
follows: 


Type  end  number  of  raapondanis 


FacMy  Oractop-^O 
Group  Laedap— 100 


Group 


140  . 
1120 


Total  Number  ot  neapondents 


TaM  Numbar  of  Resocnaee 
Total  Hours 


pw 


ToM 


20 

160 

140 

1120 

1440 


1440 


Hows 


.75 
384 
J94 
JS4 


Tow  home 


16 
SB 

40 
ttl 


:  Comments  eie 
invited  on:  (a)  Whether  the  proposed 
collectioii  is  necessaiy,  Inrhiding 
whether  the  information  has  practical 
use;  (b)  ways  to  wnhanrw  the  clarity, 
quality,  and  use  of  the  information  to  be 
collected:  (c)  the  acciuacy  of  the  agency 
estimate  of  burden  of  the  proposed 
collection;  and  (d)  ways  to  minimize  the 
collection  burden  of  the  respondents. 
Send  written  comnkmts  to  Or.  Margaret 
Mattson.  Treatment  Research  Branch. 
Division  of  Clinical  and  Prevention 
Reseaich  (DCPR).  NIAAA.  NIH.  Wlllco 
Building  6000.  Room  505.  6000 
Executive  Boulevard.  Bethasda. 
Maryland  20802-7003. 


FOA  njRTHER  WTOWmmON  CONTACT: 

To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  contact  Dr. 
Margaret  Mattson.  Treatment  Research 
Branch.  Division  of  Clinical  and 
Prevention  Research  (DCPR).  NIAAA. 
NIH.  6000  Willco  Building,  Room  505. 
6000  Executive  Boulevard.  Bethasda. 
Maryland  20892-7003,  or  call  non-toll- 
fitee  number  (301)  443-0638. 


I  DtJC  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  efbct  if 
racMved  within  60-days  of  the  date  of 
this  publication. 


Dated:  October  20. 1M7. 
Martia  K.  Trvsty. 
SxacutinOfpcar.SIAAA. 
[FR  Doc.  97-283S2  Filed  10-24-87: 8:45  am] 
aajjNQ  cooe  4MS-at-ii 

D^ARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NMKNMH  msmiiee  or  neann 

Center  for  Scientific  Review;  Notice  of 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  ae 
amended  (5  U.S.C  Appendix  2).  notice 
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is  hereby  given  of  the  foUowring  Ceitet 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

PurpomJ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  MultidiacipUnary  Sdenoss. 

Date:  November  3-4, 1997. 

Tliine:  8:00  a.m. 

Mice:  University  Canter  Hotel  Gainesville, 
Florida. 

Contact  Person:  Dr.  Houston  Bakar. 
Scientific  Review  Administrator,  6701 
Rockladga  Drive,  Room  5208.  Bethasda. 
Maryland  20892.  (301)  43»-1175. 

Mune  (4  SEP:  Biological  and  Physiological 
Sdances. 

Date:  November  7. 1997. 

Time:  1.-00  pjn. 

Place:  NIH.  Rocklodge  2,  Room  4202. 
Telephone  Confarance. 
•    Contact  Pmon:  Dr.  Calbwt  Laing. 
Sdwntific  Review  Administrator,  BTtn 
Rocklsdge  Drive,  Room  4202,  Bethasda. 
Maryland  20892,  (301)  435-1221. 

This  notice  is  being  published  lass  than  15 
days  prior  to  the  above  meetingi  due  to  ttm 
urgent  need  to  meet  timing  limitatioos 
imposed  by  die  giant  review  and  ftinWii^ 
cycle. 

Name  t^SEP:  C\inirm\  ?tfi<mcffs 

Date:  November  13. 1907. 

Time:  10:00  a.SL 

Place:  Embassy  Suites.  Qievy  Chase.  MD. 

Contact  Pereon:  Dr.  Janold  Fried.  Scientific 
Review  Administrator.  8701  Rockledge  Drive. 
Ro(»n  4128.  Bethasda.  Maryland  20892.  (301) 
435-1777. 

Mune  of  SEP:  Microbiological  and 
Immunological  Scieoces. 

Date:  November  13. 1907. 

TXbm:  2  A)  p  jn. 

Place:  NIH,  Rockledge  2,  Room  5110. 
Teleplrane  Conference. 

Gonlact  Perwon:  Dr.  Mohindsr  Poonian. 
Scientific  Review  Administrator.  8701 
Roddedgs  Drive,  Room  5110.  Bediesda, 
Maryland  20802,  (301)  435-1168. 

NameofSEP:BkdoffcalandPhymlogioal 
Sderuxt. 

Date:  Novembar  17, 1997. 

Tlime:  1:30  pja. 

Mica:  NIH.  Roddedgs  2,  Room  5198. 
Tdephone  Confennca. 

ConfDc^  Psrson:  Ms.  Carol  Campbell. 
Scientific  Review  Administrator.  6701 
Roddedgs  Drive,  Room  5198,  Bethasda. 
Maryland  20892,  (301)  435-1287. 

Name  of  SEP:  Biological  and  Phyakdogfcal 

Oite:  Novembar  24. 1997. 

Time:  11:30  aun. 

Pbce:  NIH.  Roddedgs  2.  Room  5198. 
Telephooe  Coniarancs. 

Contact  Person:  Ms.  Carol  Campbell. 
Srientifir  Review  Administrator.  6701 
Roddedgs  Drive.  Room  5196,  Betbesda. 
Maryland  20892.  (301)  435-1257. 

Name  of  SEP:  Clinical  Scimtcee. 

Date:  Novembar  26, 1997.  ^ 

Time;  IM)  p.m. 

Mice:  NIH.  Rockledge  2,  Room  4126, 
Telephone  Confarenos. 

Cmttact  Person:  Dr.  Jerrold  Fried.  Scientific 
Review  Adminiatratoc,  6701  Rockladgs  IMv*. 


Room  4128.  Bethasda.  Maryland  20892,  (301) 
435-1777. 

Name  o/  SEP:  dtmniatry  and  Rdated 
Sdencea. 

Date:  December  2-4. 1997. 

Time:  5M)  pan. 

Place:  Holiday  Inn-Univatsity  Center, 
Philadelphia,  PA 

Qmtact  Penan:  Dr.  Nancy  i-mmnntmgnM 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Rbom  4170,  Betbesda. 
Maryland  20892,  (301)  43S-1726. 

Nmne  of^P:  Chemittzy  and  Related 

Date:  Daoaoibar  3. 1997. 

Time:  8:30  a.m. 

Place:  NIH.  Rockledge  2,  Room  4168, 
Talephme  ConfBrence. 

Contact  Person:  Dr.  John  Bowers,  Scisntific 
Review  Administrator,  6701  Bwr^u>^gt  Drive, 
Room  4168,  Bediesda.  Maryland  20892.  (301) 
435-1725. 

The  meetings  will  be  dosed  in  accordanoe 
with  die  provisions  set  foidi  ia  sees. 
552b(cH4)  and  552b(cX6),  TideS.  U.S.C 
AppUcations  and/or  [iinjwisali  and  die 
discussions  could  reveal  confidential  trade 
ssciBli  or  commercial  property  such  m 
patentable  material  and  persooal  information 
concnning  individuals  associated  with  the 
applicatioBs  and/or  propoeals.  the  disclosure 
of  vdiich  would  constitute  a  daarty 
umrarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nbs.  93.306,  93.333.  93.337,  93.393- 
93.398,  93.837-93.644,  93.848-93.878, 
93.892, 93.893,  Natiimal  Institutss  of  Hsahh. 
HHS) 

Data±  October  20. 1007. 
UVamaT. 


CoraaiMseMiinqgBmant  C^ljScar,  NK 

(FR  Doc.  97-28379  Filed  10-24-07;  8:45  mi 


DEPARTMBfT  OF  HEALTH  AND 
HUMAN  SERVICES 

NaHonil  hwHluits  of  HmMi 

NMonal  kwOtule  of  CtiM  HeMti 
nuRMn  uevMopofieni;  Nonce  of 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  m 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
Nattonal  Instituto  of  Child  Heehh  and 
Humen  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

The  meeting  will  be  opoi  to  the 
public  to  provide  concept  review  of 
propoeed  contract  soUcitations. 

Individiials  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretetion  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  balow 
in  advance  of  the  meeting. 


Name  of  Pone/;  The  EfEscts  of  Swmuaieg 
l,<essons  on  the  Risk  of  Drowning 
(TELECONFERENCE). 

Date:  November  5, 1997. 

Time:  2K)0  pjn.  (ET>— ad)ournment 

Place:  6100  Executive  Boulevard.  6100 
Building— Room  5E01.  Rockvilla.  Marylai^ 
20852. 

Contact  Person:  Hameed  Khan.  Fh.D., 
■Scientific  Review  Administrator,  NICHD, 
6100  Exscndve  Boulevard.  6100  Buildii^— 
Room  SEOl,  Rockville,  Maryland  20852. 
Telephone:  301-496-1696. 

Puipoee/Agenda:  To  provide  caocept 
review  of  proposed  contiact  solidtatioos. 

This  notice  is  published  less  than  15  days 
prior  to  the  meeting  due  to  ths  urgsnt  need 
to  meet  timing  limitations  imposed  by  ths 
review  and  funding  cyde. 
(Catalog  of  Federal  Domestic  Aasistaaoa 
Ptogram  Nos.  (93.864.  Populetian  Raasarch 
and  Na  93.885,  Raaearch  Mothars  and 
Children],  National  bistitntes  of  Hsahfal 

Dated:  October  21, 1997. 
LaVaneT.Slri^field. 
Gommittse  Management  Cpcer,  NZK 
(FR  Doc.  97-28378  Filed  10-24-97;  8e4S  «■! 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMima  Rieuunee  or  noiMi 


kwliliileef 
Kidney 


Pursuant  to  Section  10(d)  of  die 
Federal  Advisory  Conmdttee  Act.  as 
ameiuied  (5  U.5.C  Appendix  2).  notice 
is  hetetnr  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseeses  Special 
Rmphaais  Panel  meeting: 

Name  of  SEP:  ZDICl-CatB-7  (Jl). 

Dole:  Novembar  17-19, 1997. 

T&ne:  7:30  pjn. 

Mice;  Ths  Quartsiage  Hotel,  580  Waatport 
Road.  Kansas  City.  MO  64111. 

Contact  Penon:  Tji>ntKm«iMii  .<»«ir— 
PhJX.  Scientific  Review  Administrator. 
Review  Brandi,  IXA.  NIDDK.  Natcfaar 
BuikUng,  Room  6as-25F.  National  Iiiilili<Bi 
of  HaaMb.  Bethasda.  Maiyland  20892-6800. 
Fhooe:  (301)  594-7799. 

Paipoee/Agmda:  To  review  and  evahiata 
grant  andicationB. 

lUs  meeting  will  be  closed  in  aocordaooa 
with  the  provisions  set  forth  in  sscs. 
552b(cX4)  and  552b(cX6).  Tide  5  U.S.C 
^^Bostions  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  aseoriatad  with  the 
applications  and/or  proposals,  the  «it«rl«i«iwt 
of  vdiich  would  constitute  a  clearly 
unwarranted  invitation  of  person  prisacy. 

(Catalog  of  Federal  Domaetic  Assistance 
Progrsm  No.  93.847-849.  CKabetss.  Endocrine 
and  Metabolic  Diseases;  Digestive  1 
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■nd  Nutritioa  and  Kidnsy  Diaaaaw,  Uralogy 
and  Hamatology  Ra— arch.  National  InstitutM 
ofHsalth) 

Datsd:  Odobor  21. 1007. 
UVaniT.SMi^Mi. 
ComiuUM  Mtanc^pmant  Ofpcer,  JWf . 
(FR  Ooc  97-28374  FiM  10-24-47:  8:45  am] 


DEPARnCNT  OF  HEALTH  AND 
HUMAN  SERVIC68 

NBDOnBI  ■WOIUISS  Of  flVBNn 


of 

end  Kidney 


Punuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
■mended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

MooM  afSER:  ZDKl-GRB-7  Ql). 

Oaia:  tknmatm  IT^ia.  1997. 

TteK  7-.30  PM. 

Pfocv:  Tha  Quaftanga  Hotal.  560  Wastport 
BomI.  KanaM  aty,  MO  64111. 

Contact  Penon:  '-■^■t» "»■"»"  Sankaran. 
PhJX.  Sctsniilfc  Ravisw  Adminiatntor. 
Raviaw  Bmach.  DBA.  NUXX.  Natdiar 
Building.  Room  6aa-25F.  fOatiooal  twtit^Uf 
of  Haalth.  Betbaada.  Maryland  20892-6600, 
Phofw:  (301)  594-7799. 

Puqxme/Agutda:  To  raviow  and  evahiata 
gnnt  appHcattona. 

This  maating  will  be  cloaad  in  accordanoa 
with  tha  proviaions  sat  forth  in  sees. 
552b(cX4)  and  552b(cX6).  Title  5  U.S.C 
Applicationa  and/or  prapoaals  and  the 
diacuasiona  could  lawaal  coofidantial  tzade 
t  or  onaimareial  property  such  aa 

I  m^arial  and  penoaal  infoRaation 
wwjKiiiiiag  individuala  aaaociatnd  with  the 
appUcatifaiia  and/or  propoaals.  the  diadoauie 
of  which  would  constituta  a  clearly 
anwamnied  invasion  of  personal  privacy. 
(Catalog  of  Fedacal  Domeatic  Assistance 

I  No.  93.a47-64«.  Diabetes,  Endodina 
iaaaaea;  Digeative  Dtoeaaaa 
and  Nidritiaii:  aad  Kidney  Diaeaaea,  Urology 
and  Hematology  Raaearch.  National  Inatitutaa 
ofHaaUh) 

DMiJ  Odobar  21. 1907. 
UVaiMT. 


finaiaiiWwr  Mrnqgament  Officar.  NIH. 

(FR  Ooc  97-3837S  FUad  10-24-^97;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

wwionw  msmuiM  oi  iwwin 

NaUonai  Instttuto  of  Diabetes  and 
DtgeaHvaand  Kidnay  Djaiam;  Notice 
of  Cloaad  Maadna 

Punuant  to  Section  10(d)  of  the 
Federal  Advisory  Ck>mmittee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  ZDKl-GRB-8  Oil- 
Dote;  November  21, 1997. 

Time:  2:00  pm. 

Place:  Room  eaa-25N,  Natcher  Buildii^ 
NIH  (Telephone  Conference  Call). 

Contact  Person:  Roberta  Haber,  PhJX, 
Scientific  Review  Administrator,  Rasiaw 
Branch.  DEA.  NIDDK.  Natcher  Buildii«. 
Room  6a»-25N.  National  Institutaa  of  Haalth, 
Betbaada.  Maryland  20692-6600,  Phona: 
(301)  594-8898. 

Purpote/AgBoda:  To  review  and  evaluata 
grant  applications. 

This  meeting  will  be  closed  in  accotdaaoa 
with  the  provisions  set  forth  in  sacs. 
552b(cM4)  and  SS2b(cM6),  Title  5  U.Sil 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
leciets  or  commercial  property  such  as 
patentable  material  and  personal  information 
coocaming  individuals  associated  with  the 
aaaodations  and/or  proposals,  the  diadoaura 
of  which  would  constitute  a  clearly 
unwairanlBd  invaaion  of  personal  privacy. 
(Catalog  of  Federal  Domeatic  Aaaiatance 
Program  Na  93.847-849.  ENabetas.  Endocrina 
and  Metabolic  Diseases;  Digestive  Diaeaaea 
and  Nutrition;  aiul  Kidney  Diseaaes,  Urology 
and  Hematology  Raaaarch.  National  Inatitutaa 
ofHaahh) 

Dated:  October  21. 1997. 
UVaneT.Strii«flald. 
Committee  li4anagement  Officer,  NIH. 
[FR  Doc  97-28376  Filed  10-24-07;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


of  Haallh 
National  liiaBlutaaf  CMM  HaaNhand 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Kinph««i« 
Panel  (SEP)  meeting: 


TS^e:  \M)  pjn.  (ET) — adioumniaBt 

Place:  Division  of  Scientific  Review.  6100 
Executive  Boulevard,  Rxxun  5E01.  Rockville. 
Maryland  20652. 

Contact  Panon:  Hameed  Khan.  PhJ>., 
Scientific  Review  Administrator,  NICHD. 
6100  Executive  Boulevard.  6100  Building- 
Room  5E01.  Rockville.  Maryland  20852. 
Telephone:  301-496-1485. 

Purptme/Agenda:  To  evaluata  and  review 
reaearch  grant  applications. 

This  meeting  will  be  cloead  in  accotdanoa 
with  the  provisions  set  forth  in  sections 
552b(cU4)  and  552b(c)(6).  TiUe  5  U.S.C  The 
discussion  of  these  applications  could  reveal 
confidential  trade  secrets  or  commeicial 
property  such  as  patentable  material  and 
personal  information  concaming  individuab 
aaaociated  with  the  applications,  the 
diadoauie  of  which  would  constituta  a 
clearly  unwanantad  invasion  of  p^'^^ml 
privacy. 

(Catalog  of  Federal  Domeatic  Asaistance 
Program  Noa.  [93.864,  Population  Research 
and  No.  93.865.  Research  for  Mothers  and 
Children],  National  Institutaa  of  Health,  HHS) 
Dated:  October  21, 1997. 


UVaraa  T. ! 

Committee  hSaitagement  Ofpcar.  NIH. 

(FR  Doc.  97-28377  Filed  10-24-97;  8:45  am] 


OB>ARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

fci»it  II  ai  at    I.I  Mill,  lia  ■      -  *  IXm^mM^ 

NaDonai  niauunaa  oi  naann 

Proapactlve  Grant  of  Exdualva 
Ucanaa:  Synthadc.  Antl-ComplamanI 
Praiain  and  Gene  Uaaful  In  Tranapiant 


Mum  of  SEP:  Rahahilitation  1 
Tiaioiog  (kants  (TELBOONFBRENCE). 
Data:  Novaoibar  17. 1097. 


AOBICY;  National  Institutee  of  Heelth. 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  lliis  notice  is  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7  (aXlMi)  that  the  Nation^ 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
and  world-wide  license  to  practice  the 
invention  embodied  in  U.S.  Patent 
Application  Serial  No.  07/906.983  (U.S. 
Patent  No.  5,187,268,  issued  February 
16. 1993)  entitled  "Gene  Enctxling  an 
Anti-Complement  Protein  From 
Vaccinia"  and  U.S.  Patent  Application 
Serial  No.  07/239.208  (U.S.  Patmt  Na 
5,157,110,  issued  Octobn  20, 1992) 
entitled  "Synthetic,  Anti-Complement 
Protein"  to  Johns  Hopkins  University  of 
Baltimore,  Maryland.  The  patent  rights 
in  these  inventions  have  been  assigned 
to  the  United  States  of  America. 

It  is  anticipated  diet  this  license  may 
be  limited  to  the  field  of  transplant 
therapeutics. 

DATES:  Only  written  comments  and/or 
applications  for  a  Uomae  which  ub 
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received  by  NIH  on  or  before  December 
28. 1997  will  be  considered. 

AOORESSeS:  Requests  for  a  copy  of  these 
patents,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  should  lie  directed  to:  Elaine  F. 
Gese,  Technology  Licensing  Specialist. 
Office  of  Technology  Transfer.  National 
Institutes  of  Heelth.  6011  Executive 
Blvd.,  Suite  325,  Rockville,  MD  20852; 
Telephone:  (301)  496-7056.  ext  282; 
Facsimile:  (301)  402-0220. 


;  .U.S. 

Patmt  No.  5.157.110  describes  a 
synthetic  protein  which  is  capeble  of 
inhibiting  the  amplement  cascade  by 
binding  to  the  C4b  component  of 
complement,  and  thereby  provides  a 
method  fw  controlling  the  complement 
cascade.  U.S.  Patent  No.  5,187.268 
describes  the  cloned  gene  encoding  this 
protein.  Complement  inhibitors  may  be 
used  in  compositions  to  prevent 
cxunplnnent  mediated  attack  and  injury 
to  cells  prior  to  or  dtiring 
transplantation,  or  to  prevent  transplant 
reaction.  In  addition,  complement 
inhibitors  may  be  used  in  developing 
products  for  allogeneic  and  xenogeneic 
transplantation. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  This  prospective 
exclusive  license  may  be  granted  unless 
within  60  days  from  the  date  of  this 
published  notice.  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  licoise  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C  209  and  37  CFR  404.7. 

Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treeted  as 
ob|ections  to  the  grant  of  the 
contemplated  license.  Comments  and 
objections  submitted  to  this  notice  will 
not  be  made  available  for  public 
inspection  and,  to  the  extent  permitted 
by  law.  will  not  be  released  under  the 
Freedom  of  Information  Act.  5  U^C 
552. 

Dated:  October  15. 1997. 

Barbara  M.McGaray, 

Deputy  Dmctar,  Office  gfTaiimtJogf 
Traiufm. 

[FR  Doc  97-28381  Hied  10-24-87;  8:45  am] 

ICOOC  41«a  1  M 


OB>ARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nattonal  Inatitutaa  of  HaaNh 


Proapactlva  Grant  of 
LioarMK4L-4PaaMdonionaaExoloxln 
Fuaion  ProMn  ThaispauHca 

AQBlCr:  National  histitutes  of  Health. 
Public  Health  Service.  DHHS. 
ACnON:  Notice. 


This  notice  in  accordance 
with  35  U.S.C  209(c)(1)  and  37  CFR 
§  404.7(aKlKi)  that  the  National 
Institutes  of  Heelth  (NIH),  Depertment 
of  Health  and  Himian  Services,  is 
contemplating  the  grant  of  a  limited 
field  of  use  exclusive  world-wide 
license  to  practice  the  invention 
embodied  in  USPA  SN  06/911.227  (U.S. 
Patent  4.892.827)  entitled. 
"Recombinant  Pseudomonas  Exotoxins: 
Constructicm  of  an  Active  Immunotoxin 
with  Low  Side  Efbcts";  USPA  SN  08/ 
225.224  (U.S.  Patent  5.635.599)  entitled. 
"Ciicularty  Permuted  T.»g^i»H«  and 
Circularly  Permuted  Chimeric 
Molecules";  USPA  SN  08/722.258 
entitled.  "Proteins  Comprising 
Circtilarly  Permuted  Li^mds";  and 
USPA  »4  08/616,785  entitled, 
"Convection-Enhanced  Drug  Delivery", 
to  Neurocrine  Biosciences  of  San  Diago, 
CaHfoniia.  The  patent  rights  in  tfaeae 
inventions  have  been  assigned  to  the 
United  States  of  America. 

The  field  of  use  would  be  limited  to 
IL-4  pseudomonas  exotoxin  fusion 
protein  therapeutics. 
DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  January  26, 
1998  will  be  considered. 


I:  Requests  for  copies  of  the 
subject  issued  patents  and  pending 
patent  applications,  inquiries, 
comments  and  odier  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Mr.  Steven  Ferguson.  Senior 
Licensing  Specialist,  Office  of 
Technolcqsy  Transfn,  National  Institutes 
of  Heelth.  6011  Executive  Boulevard. 
Suite  325,  Rockville,  MD  20852. 
Telephone:  (301)  496-7056,  ext  266; 
Facsimile:  (301)  402-0220.  A  signed 
Confidentiality  Agreonent  will  be 
required  to  receive  copies  of  the 
pending  patent  applications. 
SUPPtBiENTAflY  MFORMATION:  The 
present  inventions  relate  to  a  fusion 
protein  construct  which  is  able  to  target 
malignant  glial  cells  in  the  brain  and 
potentially  other  malignant  cells 
throughout  the  body  which  overexpress 
the  IL— 4  receptor  protein.  The  construct 
has  two  parts;  a  tairgeting  moiety  and  a 
toxin.  The  targeting  moiety  is  the  IL-4 


cytokine  while  the  toxin  is  a  modified 
pseudomonas-exotoxin.  Hh  oonstmct 
can  be  delivered  to  the  brain  using  a 
convention-enhanced  methodology  to 
tamt  and  destroy  cancerous  cells. 

Tne  prospective  exclusive  license  will 
be  ro3ralty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.  208 
and  37  CFR  §  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  90  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  tiiat  iwlahliaiias 
that  the  grant  of  the  license  would  ttsA. 
be  consistent  with  the  requirements  of 
the  35  U.S.C  209  and  37  CFR  S  404.7. 

Applications  for  a  license  to  the  field 
of  use  described  in  this  Notice  will  be 
treated  as  Directions  to  the 
contemplated  license.  Comments  and 
tibjections  will  not  be  made  available  for 
pid>lic  inspection  and.  to  the  extant 
permitted  by  law.  will  not  be  subject  to 
disclosure  imder  the  Freedom  of 
Information  Act,  5  U.S.C  552. 

Datad:  October  17. 1907. 


DapntfDlnctot,  OfpceafTechitotagy 
Titmifu. 

(FR  Doc  97-28380  FUad  10-34-07;  8:45  va] 

■UMB  OQOC  4Ma-ai-M 


DEPARTMENT  OF  HEALTH  AND 


HUMAN  SERVICES 


Of 

iToWaeuaa 
and  AcDvWaa  of  via 
Toteolojy  PfOQran  ^ITP) 
uia  Bvaraanon  ot  AnanMBva 


NoOoaof 


on  tiia  ValMatton  of  AMamallva 
(ICCVAM) 


Pursuant  to  Public  Law  103- 
43,  notice  is  hereby  given  0f  a  public 
meeting  sponsored  l^  the  NIEHS  and 
the  NTP,  U.S.  Public  Heelth  Service,  to 
discuss  the  planned  procedures  and 
activities  of  a  new  NTP  Center  for  the 
Evaluation  of  Alternative  Toxicological 
Methods  and  the  lOCVAM.  and  to 
receive  comments  from  invited 
participants  and  the  public  to  assist 
with  future  activities  and  priorities. 

The  meeting  wrill  be  held  in  the 
Conference  Crater,  Building  101,  South 
Campus,  NIEHS,  111  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina 
27709.  cm  November  7, 1997.  from  8:45 
ajn.  to  4:00  p.m. 

Background  Information:  Public  Law 
103-43  directed  the  NIEHS  to  develop 
and  validate  alternative  methods  that 
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can  raduoe  or  wHminate  the  use  of 
■ninuilii  in  acute  or  chronic  toxicity 
testing,  HStahlish  criteria  for  the 
valid^ion  and  regulatory  acceptance  of 
alternative  testing  methods,  aiul 
noommend  a  process  through  which 
adantifically  validated  alternative 
■adiods  can  be  accepted  for  regulatory 
use.  CHtaria  and  jvocesses  for 
validation  and  ragulatmy  acceptance 
wars  developed  in  conjunction  with  14 
other  Federal  agencies  and  programs 
with  broad  input  snd  participation  from 
the  public.  These  are  descrilwd  in  the 
document  "Validation  and  Regulatory 
Acceptance  of  Toxicological  Test 
Methods:  A  Report  of  the  Ad— Hoc 
Inlengancy  Qxxdinating  Committee  on 
the  Validation  of  Alternative  Methods," 
NIH  Publication  97-3981.  March  1997. 
The  Report's  recommendatioDS  include 
the  est^lishment  of  an  intersgency 
coordinating  committee  whose 
functions  would  include  the 
coordination  of  interagency  reviews  ol    . 
toxicological  test  methods  and 
rommiiniraHnn  with  Stakeholders 
throughout  the  process  of  test  method 
development  and  validatioa.  In 
response  to  theee  recommendations,  the 
NIEHS,  in  collaboration  widi  13  other 
Federal  agencies  and  programs,  recently 
astshlished  the  Interagency 
Coordinating  Committee  on  the 
Validation  of  Altonative  Methods 
(lOCVAM).  The  ICCVAM  u  composed  of 
representatives  from  NTP  Executive 
Caaunittee  agsncias  and  several  other 
isdstal  regulatory  and  research  agencies. 
The  lOCVAM  addresses  toxicological 
test  method  issues  that  are  common  to 
multiple  sgnnries  without  impinging  on 
considerations  unique  to  individual 
propams  and  sgencies  Coordinated  test 
ma&od  pear  ie<iewi«  are  expected  to 
ffecilitate  the  acceptance  decision 
procasi,  with  final  regulatory 
acceptance  recognized  as  the  purview  of 
eech  Federal  sgency  according  to  its 
regulatory  mandates. 

A  NTP  Center  for  the  Evaluation  of 
Ahamative  Toxicological  Methods  is 
beii^  established  to  work  with  ICCVAM 
to  carry  out  related  activities  and  to 
implement  the  Report's 
recommendations.  The  Center  proposal 
inchides  the  opportunity  for  public- 
frinttm  paitneiahips  to  enhance  the 
laval  and  scope  of  the  Center's 
activities.  The  planned  procediues  and 
activities  of  the  Center  and  ICCVAM 
will  be  discussed  at  this  meeting.  NSEHS 
has  invited  Imowledgeable  individuals 
to  participate  in  this  meeting  from  a 
does  section  of  stakeholder 
orgsniaations  and  institutions 

\  with  the  development. 


validatlOD.  and  use  of  alternative 
toxicological  methods. 

Tefietative  Agenda:  The  NIEHS  and 
Interagency  Staff  will  present  the 
proposed  procedures  and  activities  of 
the  Center  and  the  ICCVAM; 
opportunities  for  public-private 
partnerships  In  the  development, 
validation,  and  review  of  alt«native 
methods;  and  the  role  of  the  Advisory 
Committee  on  Alternative  Toxicological 
Methods. 

8:45  ajm.    W^come  and  Introduction 
9:05  aan.    Procedures  and  Activities  of 

the  Center  and  ICCVAM 
11:45  ajn.    Public  comment 
12K)0  pan.     Lunch  Break 
IKM)  pjn.    Partnership  Opportunities 
2:45  p  jn.    Disctission  on  the  Role  of  the 

Advisory  Committee 
3:30  pjn.    Public  Comment 
4KX)  pjn.    Ad|oum 

A  description  of  the  Center  follows 
thi«  announcement. 

PtMic  Participation:  The  entire 
meeting  will  be  open  to  the  public  with 
attenduice  limited  only  by  space 
available.  Members  of  the  public  who 
wish  to  present  oral  statements  should 
contact  Dr.  Larry  Hart  below  by 
telephone,  bx.  or  mail  as  soon  as 
possible,  but  no  later  than  October  31, 
Speakers  will  be  assigned  on  a  first 
come,  first  serve  basis,  and  will  be 
limited  to  five  minutes  in  length  to 
allow  for  a  maximum  number  of 
presentations.  Written  comments 
accompanying  the  oral  statements  are 
encouraged  and  should  be  submitted  in 
advance  if  p>ossible  by  mail  or  fox  to  Dr. 
Hart,  NIEHS,  P.O.  Box  12233,  MD:  A3- 
07,  Research  Triangle  Park,  North 
Carolina  27709,  telephone  (919)  541- 
3971  or  FAX  (919)  541-0295.  Prasons 
needing  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodations  should  contact  Dr. 
Hvt  as  soon  as  possible. 
PON  RMmCR  MPONMATION  CONTACT:  Dr. 
William  S.  Stokes.  Co-Chair,  lOCVAM. 
Environmental  Toxicology  Prograa, 
P.O.  Box  12233,  NIEHS.  Research 
Triangle  Part.  North  Carolina  27709. 
telephone  (919)  541-7997,  FAX  (919) 
541-0947.  The  NIH  Publication  97- 
3981.  Validation  and  Ragulatoiy 
Acceptance  of  Toxicological  Test 
Methods,  a  Report  of  the  ad  hoc 
Interagency  CoMdinating  Committee  on 
the  Validation  of  Alternative  Methods, 
can  be  located  on  the  intonet  at  httpp:/ 
/ntp  eerver.niehs.nih.gov/htdocs/ 
ICCVAM/ICCVAMJitml,  or  a  copy  may 
be  requested  from  the  NTP  Liaison 
Office.  P.O.  Box  12233.  MD  A3-01. 
Research  Triangle  Park.  NC.  27709.  Fax 
919-541-0295,  tel  919-^41-0530,  or 
emBiLbrittioiAuehsjiih.gov. 


Attachment 

Datad:  Octofaor  20. 1997. 


Dit9Ctor,  National  Toxicology  Program. 
(Hsviaad  10-15-97*1 


NTP 

Ti 


rtlwBvafaulioa 


Bockground/Need:  Govammant,  indostry, 
and  pi^iic  interact  groups  have  the 
reapoiisibility  to  protect  public  health  and 
the  anvironiDent.  and  to  prevent  unnecesaary 
exposure  to  hazards.  In  carrying  out  these 
respoiuibilities.  scientists  develop  and  adopt 
health  and  ecotoxicological  testing  methods 
to  evaluate  the  potential  adverse  effects  of 
chemicals  or  \6  demonstrate  their  safety. 
These  methods  are  used  to  generate  haxaid 
identification  and  dose-response  data  to 
support  health  and  environmental  riak 
assessments  for  chmninals  and  products 
diuing  their  developmeDt.  maniifartura. 
distribution,  use.  and  Hispoaal 

Toxicological  testing  matliods  are  being 
developed  and  letiaed  by  the  public  and 
private  sector  with  increasing  frequency  to 
provide  for  improved  assessment  of  toxicity, 
to  evaluate  toxicity  endpoints  not  previoualy 
asaaaaed,  to  incorporate  advances  in 
Uotachnolagy  and  out  understanding  of  toxic 
mechanisms  at  the  molecular  and  ceUular 
level,  to  provide  for  improved  effici«icy  (leas 
time  and  aocpense).  and  to  replace,  raduoe. 
and  rafina  animal  uae.  Raquiramants  for  the 
use  of  paw  test  methods  to  generate 
infbcmation  for  regulatory  purpoaes  are 
twofold.  First,  the  method  must  meet  the 
crituia  for  validation.  La.,  there  must  be 
scientific  evidence  that  the  method  is  reliable 
and  relevant  for  its  proposed  use.  Second,  tha 
method  must  meet  the  criteria  for  acceptance. 
a.g.,  there  must  be  a  determination  that  the 
uae  of  the  method  will  fulfill  a  specific  need 
for  one  or  more  fiedefsl  agencies.  Until  now. 
there  has  been  noeatabHshed  procaas  for 
federal  agencies  to  coordiaale  the  review  of 
pcopoaed  methoda  with  other  fadarai 
agHnciaa  tliat  may  find  tha  mathod  uaefuL 

ParticipantB  at  a  recent  National 
Toxicology  Program  (NTP)  sponsored 
workshop '  and  an  ad  hoc  interagency 
caaunittee  ^  recommended  that  an 
intengency  coordinating  committee  be 
established  whose  functions  would  incfode 
the  coordination  of  interagency  reviews  of 
toxicological  test  metliods  and 
cooununicatian  with  stakaholders 
throughout  the  process  of  test  method 


' This  proptml  was  origiiially  dlinimmfl  at  aa 
hOEHS/NTP  Woricsbop  oo  "Dsvoloping 
Paitnsf  ahips  far  the  Validation  of  New  Approadtss 
ior  Toxiooiogical  Evahiadoa."  haid  July  22. 1996  at 
tha  NIEHS.  ReMarch  Triai^  Park.  NC 

*  Final  Report:  Natia«al  Toxicoiagy  Piupam 
Wotbhop  on  Validatioo  and  Ragulalory 
Accaptaaca  of  Ahamativa  Toxicological  Taat 
Method*."  March.  1996.  Natiooal  Institute  of 
Environmantal  Health  Sciancaa.  Raseatch  Ttiaiigjie 
PHk.NCUSA. 

*Validatiaa  and  Ragulatory  Accspianca  of 
Toodcotogical  Taat  Methods:  A  Raport  of  tha  ad  hoc 
hrtatagancy  Cootdinaring  Cooaittae  oo  tha 
ValidatioD  of  Altatnative  Mathnria."  NIH 
Pubiication  97-3981.  March  1997.  Nalioari 
I  of  EnylropMaotal  HaaMi  i 
iTUa^iePariuNCUSA. 
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devefopmant  and  validatioa.  Tha  NIEHS,  in 
oollaboration  with  13  other  iadanl  agsintas 
and  programs,  haa  racantly  astabUahad  a 
standing  coounitlse  diet  will  cany  oat  thaae 
fonctiona,  Dwaignated  aa  tlie  fattenasncy 
Coordinating  Cotnmiftea  on  d>e  Vaudabon  of 
Altaniativa  Mathoda  (KCVAM),  it  is 
compoaed  ol  iwpfaaanlativea  totm  thaKIP 
Bxacutiva  Committas  aganrias  and  aevanl 
other  fMlenl  ragulabxy  and  lesaerch 
agSDCiaa,  Tha  lOCVAM  focuaaa  on 
toxicolagioal  last  aaathod  iasaes  that  an 
nnmnwwi  to  multiple  agaociaa  without 
ifluiinging  on  '•««i«tiiMM«i«ii^  iiiii«p«»  ^g 

individaal  pmgrams  and  aaanciea.  Final 
ragulatoiy  acoaptanca  will  ha  tha  purview  of 
aadi  Pedanl  agaacy  aomding  to  ito 
ragulatoiy  laewdslsi;  however,  the  lOCVAil 
ooordinalad  pear  raviaw  ahoold  fariKtatw  tha 


b  ontar  to  iasplaniant  tha  NTP  woakahop 
and  ad  hoc  intangancy  conmittae 
lertwninandations.  an  NTP  Cantar  far  tha 
Bvehiadon  of  AkaraatHe  Taadoofogkal 
Methods  iahaing  aalafaliabad  to  wotk  widi 
KXrVAM  to  cany  out  related  acthdtiaa.  Tha 
CaiMar  indudea  tha  oppoituuily  far  pohbc- 
pnvala  peitnenfaipa  toe 
scope  of  its  aolivitiaB.  Tha  I 
Coeamittae  and  CaalM- initiathraa  J 
Pafallc  Law  103-«3  that  directs  NBBHS  to 
davalop  a  paocaaa  to  achieve  ragnlatory 
arfinrtanna  nf  allwmatiTa  teat  iiibIImwIi 

Goo/:  Tha  goal  of  dM  Cantar  wd  KXV  AM 
ia  to  pramota  As  acWtnifc  validatian  ud 
lagulatacy  aDcapHBoe  (rf  new  taat  mathoda 
that  are  mora  piediciiva  of  human  and 
ecologteal  afiacta  than  canantly  avaikhle 


It  and  potential  aavings  in  tieia  and 
tsoets.  Tha  ptopam  will  alao  benefit  uiimal 
weUara  by  tha  adoption  of  mathods  that 
refine,  raduoe,  or  r^iaoa  tha  uae  of  animals 
where  scientiBcelly  faesible. 

Stnicture^kinctwn:  The  ovarall  structura 
anrompaaaea  the  KXHTAM.  a  Canter  Office. 
Paar  Raviafwand  bpart  Panels,  and  a  Federal 
Adviaoiy  CoaBmiitae. 

Tha  KTV AM  cooaiats  of  1 
from  fedanl  ragulatacy  and  1 
diet  gaoaiate  or  nea  infatmation  from 
tnxioolngtcal  taat  ■■'■**«~ff  to  support  human 
hsalth  nr  nmriimimental  riil  nianaainaiili 
•  as  }W)inla  of  contact  spd  as 
I  to  identify  technical  eipeils  fcent 
diair  aganciaa  to  aanra  on  specific  t^iiod 
woitgmupa.  OnownittBa  acthritiaa  saay 
hirhida  tha  follnehifl.  ai  iinainaliSa 

•  Bvahiats  the  statue  of  validation  and 

the  adantific  uaefiilnaas  of  taat  mathods  and 
didr  petantial  applicability; 

•  Coordinate  technical  rBvieara  of 
ptopuaad  new  and  raviaad  teat  inatho<^  of 

hitaraat: 
PadlitBla  intacegaocy  commnnioattoa 
and  infannetioai  sharing 

I  Unkwith  peitiaa  outaida  of 
the  Fedatal  govemmaot.  induding  I 
other  govsRunant.  industry,  and  public 
fotanatpeopa; 
a  Aasist  agencies  til  I 


a  Provide  guidance  to 
aiekahoidas*  on  criteria  and 


and  other 
far  the 
of 


wiUoolhbMBlawithAaKrVAMto 
fadUleie  adantinc  peer  leview  and 
intaragancy  rnmidarattoa  of  new  taat 

martintfairfiiiiilrt  egawry  in»— t  Rmpli«ri« 

will  be  on  medioda  with  an  appropriate 
biological  bMia  far  the  spadaa  of  ( 
that  provide:  improved  toadctty 
in 


and  where  poaaifala.  the  i 

radncthm.  and  leplaoaiBaBt  of  animal  uae. 

HagBfateiyiayocl/PaiM^.  The  < 
banaftts  of  this  taiitiativa  hKfaide: 


a  nimhtatinn  of  dfJicative  aflbtts  acroas 
ragulaincy  agandaa; 

•  UtiliaallaaafateradexpaitiaeaQaeadM 
Fedanl  ^slam: 

a  OpdmelotiliatianofadaBtillci 
outside  tha  Fedanl  I 


time  to 


F  andteviaad  test  - 


a  KHmintion  ol  rediindaiit  taating 

•  T mail  Ht-»i»^~«  rtit 

mathods  will  naet  te  aeaifa  el 

a  Increaaed  hanaoalHtten  of  tasting 
reqiiiramanta  acroaa  tha " 
and  inlacnatiaaaUy. 

This  prayam  will  han^t  all  pmtiea  by 
creating  a  fannn  to  aoikat  ciqwrt  input  sod 
pnvida  cammunioathm  diotag  devalopmani 
validaikm  and  leviaw  of  pnpoaad  new  taat 

.  Will  pravide  far 


madkodB;aBd 

•  Advocate  hannmiaatiaii  of  test  mathods 
nationally  od  iatanmtiaoally. 

The  Cantar  Oflloa  is  localad  at  NEHS  and 
oonaista  of  9-S  govamaaaBt  prafaaaioaal  and 
administrative  ataffangaianiad  with 
apptopriale  tiinilieit  mpp<eL*  Ihe  Canlar 
will  GoUahoma  with  tha  K3CV  AM  k>  cny 
oat  adivitiea  to  afCcampUah  fta  faUowi^: 
I  with  iaianaled 
,  and  fadUlate  coBununicatian 
durfaig  tha  devalopnaot  and  validation 
prnraaa  nith  aifainaialii  agmiii  ini.  iiiil 

and  detandna  if  dwn  an  aelfidaut  data  far 
teat  methods  to  undergo  hMfapandant  piAUc 
yjentlfh'  pearie»lea>, 

•  Anengi  far  arientifir  paar  leviewa; 
a  Qtganixa  expert  pumia  and/or 

I  to  aaaam  tha  veUdattoB  states  ol 
loryoapt  -      '    * 
a  PBovidei 

laaarch  and  ragulatory  1 
a  Prepare,  piriiliah.  and  diatrihuta  ] 


I  and  mulls  to 


fter  Aeview  iteiais  arill  be  asked  to 
devatop  adantific  GOBaanana  en  the 
ef  laei  meinoda  to  I 


ecologloaliiik 

win  diacnea  tlw  faiok#0Bl 

new  toat  to  the  tooddty  ol 


addraas  how  aod  when  the  new  toat  nathed 
can  partially  or  fully  raplaca  «»«t*^ 
mwthods  or  approaches.  When  appraprielB, 
panels  will  ha  esked  to  identify  whalhsr 
-ntTHtJTinal  nllfiatinii  itiirfiaa  ara  nareaniji  m 
adequatriy  evalnata  a  method,  and  to  idaolify 
additional  rsaaarch  to  su|^wrt  dm 
developmantofi 


It  is  antidpated  ttiat  expert  leviaw  \ 
will  alao  be  convanad  to  evahiete  the 
adequacy  of  cunent  methods  far  i 
spadfic  tnxidtias.  to  identify  araas  in  i 
(^  improved  or  new  methods,  and  tot 
piupuaeJ  validation  stndiaa.  i 
uae  dda  infannlion  to  aatabbah  priodiiH  far 
appinptiato  maaarch.  devefopmant.  and 
vaUdetlan  efforts  in  coUefaocatioa  artth 


Producta  of  te  review  ptoceaa  win  be 
puUiahed  raporti  that  pieaanta 
oampnhansive  paar  review  of  the 
snbatantiating  the  validify  of  a 
Tlw  lOCVAM  will  farwaid 
lagaiiting  the  scientific  validify  and 
eooeptaliilify  of  tert  iiiethodi  to 
oonaidantian.  Bach  Federal  ^iKy  wiU 
aocotding  to  its  ragulatory  mandataa. 
datarmina  tha  ragulatory  acceptaUUfy  of  a 


A  Fedmal  Adviany  i 
Ahametiva  Toacicotegical  Mathods. 
rjwnpoaad  of  konwiadgsahla  i 

,  induatry.  pidiUc  I 
)  organiiatlons,  fadani  and 
jendes.  and  tlie 
tntamattimal  conmmnify  will  ia»iear  and 
provide  advice  on  the  activltiaa  and  pdatitin 
of  tha  Gailar,  and  advice  on  ways  to  I 
partnanhlp  etUsHiaa  and  intonctkma  i 
aU  the  stalshiddan. 
Ftandh^  Activitiaa  of  the  CaoSar  wiO  he 

:  paitnats,  widch  I 
industry, 
NIEHS  will  pravida  con  funding  aad 
prafaaaional  and  adaahilatntiva  atafffar  tha 
Omar.  Other  aganciaa  will  provide 
ajuaupiiBla  lapeaaantativas  and  aocpart  staff 
farttMKXrVAManditsi 


pear  nviaw  ectivitiaa. 
Cauftki  of  Imttnat 
review  must  be  conducted  by 
na  finanrielly  unancumbarad  with  dw 
ootooeae  of  tha  evehaatian.  All , 
will  ha  laquiied  to  coeapfy  wini  Fedanl 
fDvenmant  oonflid  of  inlarart 
Sunilariy.  financial  support  of 
ectivitiaa  muat  be  free  of  any  direct  or 
^iparant  conflid  of  intacasL  To  this  ai 
fiuda  to  anpport  Canter  activitin  wiU 
namaUy  be  depoaited  to  the  fadaral 
yimnuMfddaaiyialBdfartha 
NIERS  WiU  diahaae  finds  in  aooonteK 
wiA  fadaaal  ragnletinna  and  gnidefinaa 


(FR  Doc.  97-3837S  PHad  10-^4-97:  B^•S  an] 
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D^ARTMBfT  OF  H0U8INQ  AMD 
URBAN  DEVELOPMBTT 

(Dectat  Ns.  FfV-42S3-N^«q 


>of  Submission  of  Propossd 
Inlotnistlon  CoNsctkM  to  0MB 


R  OCBce  of  Fur  Housing  and 
Equal  Opportunity,  HUD. 
ACTION:  Notice. 


f.  The  propoaed  infonnatian 
collection  raquiiement  described  below 
has  been  submittad  to  the  OfBca  of 
Management  and  Budget  (OMB)  far 
flmergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act  The  Department  is  soliciting  pubUc 
coounents  on  the  subject  proponl. 
OATEB:  Tlie  due  date  for  comments  ir 
November  3, 1997. 
ADONESMS:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
lefar  to  the  proposal  by  name  and   . 
should  be  sent  to:  Joseph  F.  Lackey.  Jr.. 
HUD  Desk  Officer.  Office  of 
ManapHnent  and  Budget,  New 
Executive  0£6ce  Building.  728  Jackson 
Place,  NW..  Washington,  D.C  20017. 
nm  nmrna  mntmAvom  contact:. 
Kay  F.  Weaver,  Reports  Msnagement 
Officer,  Departmeitt  of  Housing  and 
Urban  Development,  451  Sevotth  Street. 
SW,  Washington,  D.C,  telephooe  (202) 
706-0050.  This  is  not  a  toll-free  number. 
Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weever. 


aUmXMBfTARY  MFOMIAT10N:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Develoianent  (HUD)  has  sulnnitted  to 
OMB,  for  emei'gaucy  processing,  an 
iniiDmiation  collection  package  with 
respect  to  the  proposed  "Housing 
ntarrimination  Information  Form." 

The  Department  will  use  the  Housing 
Discrimination  Lofbrmation  Form 
(revised  Housing  Discrimination 
Complaint  Form  (HUD-903))  for  the 
coUectiaa  of  information  from  peraon(s) 
who  wish  to  file  a  housing 
discrimination  complaint  Subsequent 
information  will  be  used  for  notifying 
persons  against  whom  the  compl^nt  is 
filed  as  required  by  Section  810  (42 
U.S.C  3610]  of  the  Fair  Housing  Act; 
and  Part  103,  Subpart  B.  of  the 
implemanting  regulations.  24  CFR  14  et. 
al..  Impkmentation  of  the  Fair  Housing 
Amendmants  Act  of  1968;  Final  Rule. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reductioo 


Act  (44  U.S.C  chapter  35).  The 
Department  has  requested  emergency 
clearaiKe  of  die  collection  of 
information,  as  described  below,  with 
approval  being  sought  by  November  3. 
1007. 

(1)  Title  of  the  information  collection 
proposal:  Housing  Discrimination 
Information  Form. 

(2)  Summary  of  the  collection  of 
infrmnation:  Each  respondent  (claimant) 
would  be  reouired  to  submit  the 
following  information: 

1.  Name.  Addraaa.  Telephone 
Number.  Other  Person  to  Contact 

2.  Name  and  address  of  the  peraoii(s) 
vdto  the  complaint  is  against 

3.  Addraas  or  other  lAmHfif  H«n  of 
the  housing  involved. 

4.  Brief  description  of  the  alleged 
violation  and  prohibited  bases  of  the 
complaint 

5.  Date(s)  of  the  alleged  violatioiL 

(3)  Description  of  the  need  for  the 
information  and  its  jwoposed  use: 

The  kmn  is  necessary  fat  the 
collection  of  information  from  per80ii(s) 
who  wish  to  file  a  housing 
discrimination  complaint  under  the  Fair 
Housing  Act  It  will  be  used  to  contact 
complaLiants  and  for  making 
preliminary  assessments  regarding 
HUD's  jurisdiction  over  the  complaint 
Subsequent  data  will  be  furnished  to 
personi(8)  against  whom  complaints  are 
filed,  as  required  by  statute.  The  bam 
provides  information  to  make  the  public 
aware  of  their  Esir  bousing  rights.  The 
new  form  has  been  simpl&ed.  It  is 
vvritten  in  plain  Engliah;  is  uaer- 
friendly;  trnkea  less  time  to  complete; 
and  enhances  the  quality  and  clarify  of 
information  collected  that  is  required  to 
investigate  alleged  complainta  of 
housing  discrimination. 

(4)  Description  of  the  likely 
respondents,  and  proposed  frequeacy  of 
the  raaponse  to  the  collection  ctf 
infbrmatfon: 

Claimants  who  wish  to  file  a 
complaint  of  housing  discrimination. 

The  estimated  number  of  respondents  - 
is  10,750.  The  proposed  frequency  of 
the  rssponse  to  the  collection  of 
infiormation  is  one  time. 

(5)  Estimate  of  the  tolal  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 

Repotting  Burden: 
Numhv  of  raapondeota:  10.750. 
Total  burden  hours:  3.583  (•  20 
minutes  per  response). 

Total  Eetimated  Burden  Hours:  3,583. 


yt  Section  3507  of  the  Papenrark 

RMhictkm  Act  of  198S.  44  U.S.Q  CbqMK  35. 


Dated:  Oclob«  21. 1S07. 
David  S.CrMy, 

Dbector,  ntMFolicjrandManagemant 
DMMkm. 

(FR  Doc  07-28388  Filed  10-24-S7: 8.-45  am] 


DEPARTMENT  OF  THE  MTBHOR 

FISII  SfW  WHqRis  oSOftoS 

AvailabWty  of  Draft  Envhonmsfilil 
Asssssmsnt,  rtscsipt  of  AioIlsIIuii 

wKm  PVIIIM  lOr  IMWOpilMmOf  Bigni 

nssMsnttsI  Lots  In  PmguUcfi,  Qfftsld 
Cocmly.UT 


Fish  and  WUdlile  Swvice. 
Interior. 

ACTION:  Notice  of  avaiU^ty.  receipt  of 
application  for,  and  intent  to  issue 
pennit 


':  Joee  Noriega,  Sam  Zitting.  and 
niillip  Pinch  have  applied  to  the  Fish 
and  V^dlifo  Service  for  an  inrirfin^^l 
take  permit  pursuant  to  section 
lOCaMlHB)  of  the  Endanoered  Spedea 
Act  ot  1973,  as  amended  (Act).  The 
Applicants  have  been  assigned  permit 
number  PRT-835636.  The  requested 
permit,  which  is  far  a  period  of  20  years, 
would  authorise  incidental  take  of  the 
threatened  Utah  Prairie  Dog  (Cynomys 
panridens).  The  proposed  take  would 
occur  as  a  result  of  development  of  ei^t 
residential  lots  totaling  3.11  acres  of 
privately-owned  propoty  located 
inunediately  soudi  of  Panguitch, 
Garfield  County.  Utah. 

The  Service  oas  prepared  the 
Environmental  Assessment  for  issuance 
of  the  incidental  take  pomit  The 
Applicants  have  prepared  a  habitat 
conservation  plan  as  part  of  the 
incidental  takis  permit  application.  A 
determination  of  whether  jeopardy  to 
the  species  will  occur,  or  a  Findirig  of 
No  Significant  Impact  (FONSI).  and/or 
issuance  of  the  incidental  take  permit. 
will  not  be  made  before  30  days  from 
the  date  of  publication  of  this  notice. 
This  notice  is  provided  pursuant  to 
section  lOO  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
appUcation  must  be  received  on  or 
before  November  26, 1997. 
AOBNESSCS:  Persons  wishiiig  to  review 
the  pomit  application  may  obtain  a 
copy  by  writing  to  the  Assistant  Field 
Supendaor,  Utah  Ecological  Services 
Field  Office,  U.S.  Fish  and  Wildlife 
Service,  145  East  1300  South  Street. 
Suite  404,  Salt  Lake  Qty,  Utah  84115. 
DncunwHrts  will  be  available  far  public 
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inspection  by  written  request,  or  by 
appointment  only,  during  business 
hours  (8:00  a.m.  to  4:30  p.m.)  at  the 
above  address. 

Written  data  or  comments  concerning 
the  pwmit  application  should  be 
submitted  to  die  Assistant  Field 
Supervisor,  Utah  Ecological  Services 
Field  Office.  U.S.  Fish  and  Wildlifa 
Service,  Salt  Lake  Qty,  Utah -(see 
ADDRESSES  above).  Please  refer  to  permit 
number  PRT-835638  in  all 
correspondence  regarding  these 
documents. 

FOR  RJNTHER  ■»Of1AT10N  CONTACT: 
Assistant  Field  Supervisor  or  Marilet  A. 
Zablan.  Wildlife  Biologist  at  the  above 
U.S.  ¥isb  and  Wildlife  Service  office  in 
Salt  Lake  Qty.  Utah  (see  ADONESSES 
above)  (telephone:  (801)  524-5001. 
facsimile:  (801)  524-5021). 
SUPPIEMENTARY  mformation:  Section  9 
of  the  Act  prohilnts  the  "taking"  of  any 
threatened  or  endangered  species,  suui 
as  the  threatened  Utah  Prairie  Dog. 
However,  the  Service,  under  limited 
circumstancas,  may  issue  permits  to 
take  threatened  or  endangered  wildlife 
species  when  such  taking  is  incidental 
to,  and  not  the  purpose  of,  otherwise 
lawful  activities.  Regulations  governing 
permits  for  threatened  and  endangered 
species  are  at  50  CFR  17.22. 

AppUcants 

The  Applicants  plan  to  develop  eight 
residenrial  lots  totaling  3.11  acres, 
located  in  section  32  in  Towmdup  34 
South.  Range  5  West.  Salt  Lake  Base  and 
Meridian,  immediately  south  of 
Panguitch.  Garfield  Counfy,  Utah. 
Development  is  planned  to  include 
homes,  garages,  landscaping,  stress, 
driveways,  and  installation  of  associated 
infrastnicture  such  as  natural  gas. 
aewar.  water,  electrical  poww,  and 
telephone  service.  The  construction  will 
impact  3.11  acres  of  Utah  Prairie  Dog 
habitat,  and  the  Applicants  foresee  an 
iiKddental  take  of  a  mnyiTnniTv  of  12 
Utah  Prairie  Ekigs  through  trapping  and 
relocation  and  as  a  result  of  direct 
mortality  during  construction.  The 
Applicants  propose  to  compensate  for 
this  habitat  loes  by  payment  of  $900  per 
acre  for  each  acre  developed,  to  be  uaed 
for  public  land  management  actions  for 
Utah  Prairie  Dog  oonserv^on  and  to 
implonent  recovery  actions  for 
conservation  of  the  Utah  Prairie  Dog, 
through  contribution  to  the  Utah  Prairie 
Dog  Conaervation  Fund.  Part  or  all  of 
thia  mitigation  fee  may  be  paid  for 
through  Service-approved  in-kind  Utah 
I^alrie  Dog  habitat  improvemant  woik 
by  the  Applicants. 

A  no-action  alternative  to  the 


consisting  of  foregoing  the  development 
of  the  ei^t  lots  totaling  3.11  acres  of 
Utah  Prairie  Dog  habitat  The  no-action 
altonative  was  rejected  for  reasons 
including  loss  of  use  of  the  private 
property,  resulting  in  significant 
economic  loss  to  the  Applicants. 

Aelhmily!  The  authority  far  this  action  is 
the  Endangend  Spades  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et.  Meq.]  and  the 
National  Environmental  Policy  Act  of  1069, 
as  amended  (42  U.S.C  4321  al  mq.). 

Dated:  October  20. 1997. 
Ralph  O.Mac9HwaGk. 
Regional  Director,  Regimi  6,  Denver, 
Cohmdo. 

(FR  Doc.  97-28348  Filed  10-24-97: 8:45  am] 


DEPAimiBIT  OF  THE  HrrBVOR 

Natiofisi  I*ai1c  Ssivlcs 

lansBs  <N  invsniofy  (jompispoN  wr 


South  DaiBola  In  ths  PoMsaston  of  the 
South  Dakota  Slals  AiGhMologicsl 
Raoaareh  Camar,  Rapid  Ctly,  SO 

AQBICV:  National  Park  Service,  hiterior. 
ACmcNotica 

Notice  is  hereby  given  in  accordance 
with  provisioiu  of  the  Native  American 
(kaves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C  3003  (d).  of  tiie 
completion  of  an  inventory  of  hmnan 
remains  and  associated  funerary  objects 
from  South  Dakota  in  the  possession  of 
the  South  Dakota  SUte  Archaeological 
Research  Center.  Rapid  Qfy,  SD. 

A  detailed  assessment  of  the  human 
remains  was  made  by  South  Dakota 
State  Archaeological  Research  Center 
(SARC)  professional  staff  and  contract 
specialiats  in  physical  anthropology  and 
archeology  in  ccmsultation  with 
representatives  of  the  Three  Affiliated 
Tribes  of  North  Dakota. 

During  the  eariy  1900s,  human 
remains  representing  one  individual 
were  recdwred  after  ennling  out  of  a 
cudiank  at  the  Peoria  Bottom  Village 
(3gHU3).  Hu^Ms  County,  South  Dakota 
by  unldKiwn  pa8on(s).  In  1994.  these 
Innnan  remains  and  geogr^>hic 
provenance  information  were 
discovered  in  the  collections  of  SARC 
No  known  individual  was  identified.  No 
asaoicated  fimaiary  ol^ects  are  preeent 

Baaed  on  ceramics,  die  Peoria  Bottom 
>^llage  has  bem  identified  as  an 
Extended  Variant  of  the  Coaloacent 
Tkaditian  occupied  between  1550-1675 
AJ). 

bi  1915.  human  remains  representing 
one  individual  we>e  excavated  from  the 


Leavenworth  site  (39009),  Corson 
County,  SD  by  YIM.  Over  of  dw 
University  of  South  Dakota  Museum.  In 
1976,  these  human  remains  were 
transferred  to  the  SARC.  No  known 
individual  was  identified.  The  two 
associated  funerary  objects  are  metal 
projectile  points  onbedded  in  the 
remains. 

Based  on  the  most  likely  burial 
location  in  the  village  cemetery,  thin 
individual  has  been  determined  to  be 
Native  American.  The  Leavenvrorth  sits 
is  a  well-documented  Arikan  village 
occupied  between  1797-1832  AD. 
based  on  historical  docmnents  (Lewis 
and  Clark,  1804;  Catlin,  1832; 
Maximilian,  1833)  and  matwial  culture 
of  the  site. 

In  1917  and  1920,  human  remains 
representing  four  individuals  were 
excavated  from  the  Mobridge  Village 
site  (39WW1),  Walworth  County.  South 
Dakota  by  Wii.  Over  of  the  Univosity 
of  South  Dakota  Museum.  In  1976.  these 
human  remains  were  transferred  to  the 
SARC  No  known  individiials  were 
identified.  The  two  associated  funerary 
objects  are  an  unmodified  bird  bone  and 
one  umnodified  turtle  sc^uk. 

Based  on  ceramic  types  and 
eerthlodge  architecture,  the  Mobridge 
Village  site  has  been  identified  as  a 
postcontact  Coalescent  Tradition 
occupation  (1675-1780  AD.].  Based  on 
maimer  of  intermoit,  these  individuals 
have  been  identified  as  Native 
American. 

In  1917  or  1921,  human  remaiiu 
representing  one  individual  were 
excavated  from  the  Cheyeime  River 
Village  (39ST1).  Stanley  Coimty.  Sooth 
Dakota  by  WJi.  Ova- of  the  Univenity 
of  South  Dakota  Museum.  In  1967,  die. 
human  remains  and  g»«ngr«phiff»i 
provenance  information  were 
discovered  in  the  collections  of  the 
SARC  No  known  individual  was 
identified.  No  assoriated  frioerary 
objecto  are  present 

Based  on  maimer  of  interment  this 
individual  has  been  detennined  to  be 
Native  American.  The  Cheyenne  River 
^^llage  has  been  identified  as  a  multi- 
aunpooent  site  of  the  Extended  Middle 
MisMHui.  Extended  Coalescent  and 
Post-Contact  Coalescent  periods.  The 
mennwr  of  intermmt  of  this  individual 
is  consistent  with  the  Coalescent  burial 
customs  dating  from  1550-1780  AJX 

In  1987,  human  remains  11411  iiaiiiiliug 
one  individual  wen  found  in  SARC 
collections.  No  known  indivkhial  was 
identified  No  asaociated  hmwary 
objects  are  present 

There  waa  no  accompanying 
gaogfafihic  or  recovery  iafaosstian  with 
diis  individual.  The  cranial  raotphokegy 
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of  this  individual  is  consistent  with 
Ankara  populations. 

In  1990.  human  remains  rspresenting 
two  individuals  vrare  recovered  from 
site  39HK  along  the  Bad  River,  Haakon 
County.  South  Dakota  by  hikers.  No 
known  individuals  were  identified.  The 
five  associated  hmerary  objects  are  bone 
tool  fragments. 

The  cranial  morphology  of  the  adult 
individiial  is  consistent  with  Arikaia 
populations. 

In  1991.  human  remains  representing 
one  individual  were  recovered  from  site 
39BIC20.  Scout  Island.  Brookings 
County.  South  Dakota  following  thor 
discovery  by  hiken.  No  known 
individuals  %vere  identified.  No 
•Mociated  funerary  ob)ects  aiepresant 

Baaed  on  ceramics,  site  39BIC20  has 
bean  idantified  as  an  occupation  of  the 
Initial  Middle  Missouri  period  (900- 
1400  AJ3.).  Although  Initial  Middle 
Miaaouri  sites  are  most  likely  related  to 
the  Mandan,  the  craniometric 
morphology  of  this  individual  are 
consistent  with  known  Arikan 
populations. 

m  1992.  hiunan  remains  representing 
one  individual  wme  transtarred  to  the 
SARC  from  the  South  Dakota  School  of 
Mines  and  Technology,  Rapid  Qty,  SO. 
No  known  individual  was  identified. 
The  three  associated  fun«ary  objects  are 
a  cwfamic  rim  sherd,  a  oriible.  anid  a 
bear  fsmur. 

No  additional  collection  information 
was  available  from  the  South  Dakota 
School  of  Mines  and  Technology.  The 
proaonce  of  this  rim  shard  indicates  this 
ouiial  dates  from  the  Extended  Variant 
of  the  Coaleacent  Traditioa  (1550-1675 
AJ).). 

During  the  early  1990b.  human 
remains  Twp»w— nUi^  one  individual 
were  found  at  site  39HU.  Ku^ias 
County.  South  Dakota  by  FiM 
Jennewein.  In  1993.  this  individual  was 
tzansferred  to  SARC  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present 

Qaniai  morphology  and  geographic 
location  of  this  individual  indicale  a 
Ukaly  affiliation  with  the  Arikara. 

In  1994.  human  remains  riipiMwnHTig 
oos  individual  ware  traasfeoed  to 
SARC  from  the  Adams  Muaaum. 
Deadwood.  South  Dakota.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  oraaent 

No  muaaum  racoraa  wen  found 


>  or  acquisition  of 
this  individual.  Craniometric 
morphology  for  this  individual  ia 
consistant  with  Coaiaacant  populations 
dating  between  1400-1862  AJ). 

Based  on  continuitias  of  material 
CMtewa.  tarhnology.  and  village  sites  as 
watt  as  ocal  hiatonaa.  ttia  CoalasoMU 


tradition  has  been  identified  as  Ankara 
in  North  and  South  Dakota  from  the  late 
1300s  through  the  historic  period.  The 
present  day  Three  Affiliated  Tribes 
consist  of  the  Arikara.  the  Mandan.  and 
the  Hidatsa. 

In  1991.  human  remains  representing 
eleven  individuals  yrvn  recovered  from 
an  eroding  cutbank  at  site  39CA102. 
Campbell  County,  South  Dakota  by 
SARC  personnel.  No  known  individuals 
Mrere  identified.  The  60  associated 
funerary  objects  include  one  projectile 
point,  one  biface.  one  celt,  four 
modified  stone  flakes,  seven  uiunodified 
stone  flakes,  six  fire-cracked  rocks, 
unmodified  stones,  four  fossil 
fragments,  one  bone  bead,  one 
incomplete  rodent  skeleton,  a  wolf 
mandible  and  maxilla,  and  mammal 
bone  fragments. 

Based  on  cultural  material  recovered 
doting  a  surfoce  survey  in  1986.  site 
39CA102  has  been  identified  as  a  Plains 
Village  Tradition  occupation  dating  to 
900-1700  A.D.  Craniometric 
measurements  of  the  single  complete 
cranium  are  oonsistmt  with  those  of 
known  Mandan  populations. 

In  1992,  human  remains  representing 
one  individual  were  recovered  by  the 
Pierre  Police  Department  Investigations 
revealed  that  the  remains  had  bem 
removed  from  their  original  location 
and  recently  reburied.  In  1992,  these 
remains  were  transfoned  to  the  SARC 
No  known  individual  was  identified.  No 
aaaodatad  funerary  objects  are  prsMat 

Hie  (wiginal  burial  location  of  dila 
individual  is  unknown.  Craniometric 
measurements  of  this  individual  are 
cooaistBnt  with  known  Mandan 
populations. 

m  rixNit  1992,  human  remains 
representing  one  individual  from  an 
unknown  site  in  Walworth  Qmnty, 
South  Dakota  were  received  by  law 
enfuceoient  officials  from  penon(s) 
imknown.  No  knovm  individual  was 
idoitifiad.  No  aaaociated  funerary 
objects  are  preamt 

Qanioraati  ic  measurmnents  and 
morphology  of  this  individual  are 
consistent  with  thoee  of  known  Mandan 
pc»>ulations. 

In  1992,  human  runains  rnprmmnting 
one  individual  were  tranaiamd  to  the 
SARC  from  the  Office  of  the  State 
Archeologist  ctf  Iowa.  No  known 
individual  was  identified.  No  associated 
fanaraiy  objects  are  present 

Thaaa  human  rnmniiii  were  found  in 
the  collections  of  the  Iowa  Maaonic 
Library,  Cedar  Rapida.  IA  and 
tran^ned  to  the  Office  of  the  State 
Archaologiat  of  Iowa.  No  doctmientation 
was  djacovared  in  the  library's  record 
canoaming  ptoweuanoa  or  aoijuisttiaa  of 
this  indrrirhial  Pianiiaiidk 


morphology  of  this  individual  aia 
consistent  with  thoee  of  known  Mandan 
populations. 

In  1938,  human  remains  representing 
one  individual  were  removed  from  the 
Thomas  Riggs  site  (39HU1)  by  person(s) 
imknown.  who  sent  the  mnains  to  the 
Sioux  Qty  Public  Museum.  Sioux  Qty. 
IA.  In  1994,  these  human  remains  were 
found  in  the  collections  of  the  Sioux 
City  Public  Museum  and  transfoned  to 
the  SARC  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present 

Based  on  radiocarbon  samples,  the 
Thomas  Riggs  site  has  been  identified  as 
an  occupation  dating  to  1376-1524 
AJ).,  and  is  affiliated  with  the  Extmded 
variant  of  the  Middle  Missouri  Tradition 
based  on  cultiual  materials. 

In  1986.  human  remains  representing 
two  individuals  were  recovered  during 
construction  activities  at  site  39HL4, 
Lake  Poinsett.  Hamlin  County.  South 
Dakota  and  donated  to  the  SARC  No 
known  individuals  were  identified.  The 
19  associated  funerary  ol^ects  include 
ceramic  fragments,  one  bone  tool 
handle,  two  modified  freshwater  shells 
(pendants?),  one  unmodified  mollusk 
shell,  and  one  clay  pipe  fragment 

Based  on  the  type  of  ceramics  found 
with  the  burials,  theae  individuals  have 
been  determined  to  be  Native  American 
and  date  from  the  Great  Oasis  Aspect  of 
the  Terminal  Woodland  pviod  (950- 
1120  AJ).). 

In  1993,  human  remains  repreaenting 
one  individual  were  transferred  to 
SARC  from  the  Dacotah  Prairie 
Museum.  Aberdeen,  South  Dakota.  No 
known  individual  %vas  identified.  No' 
associated  funerary  olqects  are  presmt 

No  museum  records  were  found 
rwgiidiii^  provenance  or  acquisition  of 
this  individual.  Craniometric 
measurements  for  this  individual  fiill 
between  known  Mandan  and  Arikaia 
populations. 

m  1994.  human  remains  represraiting 
one  individual  from  the  Twelve  Mile 
Creek  ^Till^e  and  Mounds  (39HT1 .3)     ' 
were  foond  in  collections  at  the  SARC 
No  known  individual  was  identified.  No 
associated  funerary  objects  are  preaenL 

Between  1906  and  1940,  several 
excavations  of  the  Twelve  Mile  Grade 
Village  and  Mounds  site  recovered 
human  remains,  however,  dnre  is  no 
intrasite  provmance  for  this  individuaL 
Based  on  ceramics  and  radiocarbon 
samples,  this  site  has  been  dated  to  tha 
Lower  James  phaae  of  the  Middle 
Miaaouri  Tradition  (900-1350  AJ).). 

In  1995.  human  ramuns  rfrrfiiiiiiting 
one  individnal  wera  recovered  from  site 
39ST291.  Stanley  County.  South  Dakota 
by  SARC  peraonnri  during  a 
conatnictian  projacL  No . 
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individual  was  identified.  The  t«ro 
associated  funerary  objects  are  shell 
tinklers. 

Craniometric  measurements  of  this 
individiial  are  consistent  with  those  of 
known  Mandan  populations. 

Based  oa  continuities  of  material 
culture,  architecture,  and  skeletal 
morphology,  in  addition  to  oral 
tradition  and  historical  evidence,  the 
cultural  affiliation  of  the  sites  and 
individuals  listed  above  can  be  affiliated 
with  Mandan.  This  includes  villages 
and  sitea  determined  to  be  affiliated 
with  the  Middle  Missouri  Tradition 
(enmm passing  the  Initial,  Extended, 
and  Terminal  variants).  In  1870,  the 
Mandan.  Hidatsa.  and  Arikan  tribes 
were  moved  to  the  Fort  Berthold  Indian 
Reservation  in  North  Dakota  and  have 
since  be«i  known  as  the  Three 
Affiliated  Tribes. 

Based  on  the  above  mentioned 
information,  officials  of  the  SARC  have 
determined  that  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  ramains  listed 
above  mpraaent  the  i^ysical  remains  of 
34  individuals  of  Native  American 
ancestry.  Officials  of  the  SARC  have 
alao  determined  that,  pursuant  to  25 
U.S.C  3001  (3XA).  the  93  objects  listed 
dnve  are  reasonably  believed  to  have 
been  placed  with  w  near  individual 
human  remains  at  the  time  of  deadi  or 
later  as  part  of  the  deeth  rite  or 
oareawoy.  lastly,  officials  of  the  SARC 
have  datennined  that,  pursuant  to  25 
U.S.C  3001  (2),  there  is  a  relationahip 
of  ahared  group  identity  which  can^ie 
reasoaahly  traced  botweeu  these  Native 
American  human  remains  and 
aaaociated  funwary  objects  and  the 
Iliree  Affiliated  Tribes  of  North  Dakota. 

This  notice  has  been  sent  to  officials 
of  the  Cheyenne  River  Sioux  Tribe. 
Ckow  Credc  Sioux  Tribe.  Lower  Brule 
Sioux  Tribe.  Three  Affiliated  Tribes  of 
North  Dakota,  and  Standing  Rock  Sioux 
Tribe.  RefHosentatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
cultaially  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  Renee  Boon,  Curator, 
State  Archaeological  Cmtar.  South 
Dakota  Ifiatnical  Society,  P.a  BoK 
1257.  R^>id  Qty,  SD  57700-1257; 
tdef^Kme:  (605)  394-1936.  before 
November  26..  1907.  Repatriation  of  the 
hiinian  remains  and  associated  funerary 
olqects  to  the  Three  Affiliated  Tribes  of 
Nordi  Dakota  may  begin  after  that  date 


if  no  additiooal  daimante  come 

lorwatd. 

DstBcL  Odsber  21, 1997. 

Valsda  raasah, 

Acting  DgptatmBntalContuhiag 
AidtmtlogiMt, 

iUSMBfit  hbnttgBr,  Aicn&oiogyaBd 

Ethaogmphy  ProffOBL 

[FR  Doc.  97-28389  FUad  lO-M-97;  8:45  am) 


DEPARTMBfT  OF  THE  MTEIWR 
Burasu  of  Radaiution 


Raportof  1 
and  Rapsymant  ConliBCt 


OOOiCY.  Bureau  of  Redamatiaii. 

Interior. 

ACTION:  Notice. 

SUniMlY:  Notice  is  hereby  givan  of 
pn^Kiaed  contractual  actioos  diat  are 
new.  modified,  discontinued,  or 
completed  since  the  last  publication  ci 
this  notice  on  July  24. 1997.  Tha 
February  10, 1907.  notice  should  be 
used  as  a  reference  point  to  identUy 
(dianges.  This  notice  is  one  of  a  variety 
of  meens  used  to  inform  the  public 
about  proposed  contractual  actions  for 
capital  racovery  and  management  of 
project  reaouroes  and  tarlHties. 
Additional  Bureau  of  Reclamation 
(Reclamation)  annonncHmants  of 
individual  contract  actions  may  ba 
published  in  the  Federal  ■iiaialia  and  fai 
new^Mpers  of  general  circulation  in  the 
areas  determined  by  Reclamation  to  be 
affected  by  the  propoaod  action. 
Aimouncements  may  be  in  the  farm  oi 
news  releeses.  legal  notices,  official 
lattent.  memorandums,  or  other  forms  of 
written  materiaL  hfeetings.  workshopa,   - 
uadJor  hearings  may  also  be  used,  as 
iqipropriate,  to  provide  local  publicity, 
lite  public  participation  procedures  do 
not  apply  to  proposed  contracts  for  sale 
of  surplus  or  interim  '"^B«H«n  watar  far 
a  term  of  1  year  or  less.  Hther  of  the 
contractile  parties  may  invite  the  public 
to  observe  contract  proceedii^s.  All 
public  partidpetian  proceduraa  will  be 
coordin^ed  with  those  involved  in 
conqilying  with  die  National 
Environmental  Policy  Act 
OOnnrilCD  The  identity  of  the 
^>proving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  sod  telephone  number  given 
for  each  region  in  tibie  supplementary 
information 

PON  niimCR  MOMHmOHOONTACT: 
Aloozo  Knapp.  Managei .  Radamatian 


Law,  Contracts,  and  Repeymeitf  Office, 
Bureeu  of  Reclamation.  PO  Box  25007. 
Denver.  CO  80225-0007;  telephone 
303-236-1061.  extension  224. 


kllON:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat  1273)  and 
43  CFR  426.20  of  the  rules  and 
ragulatiom  publiriied  in  52  FR  11954, 
^r.  13. 1987,  Reclamation  will  publish 
notice  of  the  proposed  or  amendatory 
contract  actions  lor  any  contract  for  the 
delivery  of  project  water  for  authcniaed 
uses  in  newsp^>er8  of  general 
circulation  in  the  afEected  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
PartidpatioD  Procedures"  for  walar 
resource-related  contract  negotiations, 
published  in  47  FR  7763.  Feb.  22. 1982, 
a  triwilation  is  provided  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  is,  or  is  expected  to  be,  in  some 
stags  of  the  contract  negotiation  prooaw 
in  1997.  Whan  contract  aagotirtioM  aia 
compietod.  and  jKior  to  execution,  each 
propoeod  contract  form  must  ba 
apiHOved  by  the  Secretary  of  the 
bitaiiar,  or  pursuant  to  delegated  or 
reddaaated  autiiority,  the  Commiaaiaaar 
of  Recumation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report  water  rate,  or  other  terms  and 
conditions  of  the  ccmtract  may  be 
invdved. 

Public  participation  in  and  recdpt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  tibe  following 
procedures: 

1.  Only  persons  authoriaed  to  act  on 
hdialf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  oif  a 
qwirifir  contract  propoaaL 

2.  Advance  notice  of  meetings  or 
hearings  will  be  fnmished  to  d>oae 
parties  that  have  made  a  timely  written 
reqoeat  far  such  notice  to  the 
appropriate  regional  or  projed  office  ai 
Rerlamation 

3.  Written  cmiespontleiiLe  i 
propoaed  cantnctsmay  be  made 
avdldile  to  the  gananl  pidilic  puisoant 
to  the  tenns  and  procedures  of  the 
Freedom  of  Infnrmatinn  Ad  (60  Stat 
383).  as  amended. 

4.  Written  comments  on  a  proposed 
Luuliact  or  contract  action  most  be 
suianitted  to  the  appropriate  regtood 
officials  at  dw  locations  and  within  the 
time  limits  set  fiacdi  in  the  advanoe 
public  notices. 

5.  All  written  rjnmmants  lacaived  and 
testimony  {Heaented  at  any  public 
haerings  vdll  ba  reviewed  and 
summuiaed  by  diea{^iropriate  ragiond 
office  far  nee  by  tha  oonliad  approving 
andmiity. 


\ 
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6.  Copies  of  specific  proposed 
cuutiects  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  is  they 
become  available  for  review  and 
comment 

7.  In  the  event  oradifications  are  made 
in  the  form  of  a  proposed  contract,  the 
api»opriat8  regional  director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  the  significance  of  the 
modification,  and  (U)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  resptmse  to  the  initial 
public  notice. 


Amwym  Drfrntkaw  Used 

(BCP)    Boulder  Canyon  Project 
(CAP)    Central  Arizona  Pro)ect 
(CUP)    Central  Utah  Project 
(CVP)    Central  Valley  Project 
(CRSP)    Colorado  River  Storage  Proiact 
(DfcKfO    Drainage  and  Minor 

Construction 
(FR)    Federal  Register 
(IDO)    hrigation  and  Drainage  District 
(ID)    brigation  District 
(MftI)    Municipal  and  Industrial 
(OftM)    Operation  and  Maintenance 
(P-SMBP)    Pick-Sloan  Missouri  Basin 

Program 
(RfcB)    Hahrinlitation  and  Bettarmant 
(PPR)    Present  Perfected  Right 
(RRA)    Reclamation  R^txm  Act 
(NEPA)    National  Environmoital  Policy 

Act 
(SGO)    Safety  of  Duns 
(SRPA)    Small  Reclamation  Proiects 

Act 
(WCUA)    Water  Conaarvatiaii  and 

Utilization  Act 
(WD)    Water  District 

The  following  contract  actioiv  are 
either  new,  modified,  discontinuedt  at 
completed  in  the  Bureau  of  Reclamation 
since  the  |aly  24. 1997.  Fadaral  Wigiilii 
notice: 

Padfk  NoithwBtt  Region:  Bureau  of 
Reclamation.  1150  North  Curtis  Road. 
Boise,  Idaho  83706-1234.  tslephuM 
208-37S-&346. 

New  coutract  actiana:  28.  Burtey  and 
Southwest  IDs.  Minidoka  Proiect,  Idaho: 
Wanaa  Act  contract  with  charge  to 
allow  fin  use  of  project  facilities  to 
convey  noD-district  water  to  Southwest 
ID. 

Modified  contract  actiaaB:  4. 
Consolidated  ID.  Sptdane  Valley 
Project.  Washingtcm;  Individual 
Ccmtractcws,  Crooked  River  Project. 


Oi«gon;  Lower  Payette  Ditch  Company 
Ltd.,  Pioneer  Ditch  Company,  Boise 
Project,  Idaho;  Tumalo  ID.  Crescent 
Lake  Dem  Project,  Oregon;  Monroe 
Creek  ID.  Mann  Creek  Project,  Idaho: 
Clark  and  Edwards  Canal  and  Irrigation 
Company,  Enterprise  Canal  Company, 
Ltd.,  Lenroot  Canal  Company,  Lilierty 
Psik  Canal  Company,  Parsons  Ditch 
Company,  Poplar  ID.  Wearyrick  Ditch 
Company,  all  in  the  Minidoka  Project. 
Idaho;  Jimiper  Flat  District 
Improvement  Company.  Wujinitia 
Project.  Oregon:  Roza  ID,  Yakima 
Project.  Washington:  Amendat(»y 
repayment  and  water  service  contracts; 
purpose  is  to  conform  to  the 
Reclamation  Refbim  Act  of  1962  (Pub. 
L.  97-293). 

23.  Tr«idwest  Resorts,  Yakima 
Project.  Washington:  Long-term  watw 
exchange  contract  for  assignment  of 
Teanaway  River  and  Big  Qeek  water 
right*  to  Reclamation  fm  instream  flow 
use  in  exchange  for  annual  use  of  up  to 
3.500  acre-feet  of  water  from  Qe  Elum 
Reaervoir  for  a  proposed  resort 
development. 

Discontinued  contract  actiooa:  12. 
Willamette  Basin  water  users. 
Willamette  Basin  Project,  Oregon:  One 
water  service  contract  for  the  exchange 
of  up  to  112  acre-faet  of  water  for 
diversion  above  project  reservoirs. 

Completed  contract  actions:  7.  Sidney 
Irrigation  Cooperative.  Willamette  Basin 
Project,  Oregon:  Irrigation  vrater  service 
contract  for  approximately  2,300  acre- 
feet  .  Contract  executed  Jilly  21. 1997. 

hiiid-Pacific  Region:  Bureau  of 
Reclamation,  2800  Cottage  Way. 
Sacramento,  California  95825-1898. 
telrahone  916-979-2401. 

New  contract  actions:  29.  Casitas 
Mimicipal  WD,  Ventura  Project. 
California:  Repayment  contract  for  SOD 
work  on  Casitas  Dam. 

30.  Centerville  Commiuiity  Services 
District,  CVP,  California:  A  long-twm 
supplemental  repayment  contract  for 
reimbursement  to  die  Utaited  States  for 
conveyance  costs  associated  with  CVP 
water  conveyed  to  Centerville. 
Modified  contract  actions:  3. 
Contractors  from  the  American  River 
Division.  Buchanan  Division.  Cross 
Valley  Canal.  Delta  Division.  Friant 
Division.  Hidden  Division.  Sacramento 
River  Division.  Shasta  Division,  tnd 
Trinity  River  Division,  CVP,  Cal  -  xaia: 
Renewal  of  existing  long-term  and 
interim  renewal  water  service  ctnitiacts 
with  contractus  whose  ctmtracts  expire 
betweap  1997  and  1998;  water 
quantities  for  these  contracts  total  in 
excess  of  1.7M  acre-feeL  These  contract 
actions  will  be  accomplished  throu^ 
interim  renewal  contracts  pursuant  to 
Pub.  L.  102-575. 


Loiver  Cohrado  Region:  Bureau  of 
Reclamation,  PO  Box  61470  (Nevada 
Highway  and  Paik  Street).  Boulder  Qty, 
Nevada  89006-1470.  telephone  702- 
293-8536. 

Contract  actions  modified:  1.  Milton 
and  Jean  Phillips,  Kenneth  or  Ann 
Easterday,  Robert  E.  Harp,  Cameron 
Brothers  Construction  Co.,  Ogram 
Farms,  Bruce  Church,  Inc.,  Sunkist 
Growers,  Inc.,  Clayton  Farms,  BCP, 
Arizona:  Water  service  contracts,  as 
recommended  by  Arizona  Department 
of  Water  Resourcas.  with  agricultural 
entities  located  near  the  Colorado  RivaK< 
for  up  to  an  additional  15,557  acre-feet  ' 
per  year  total. 

34.  San  Diego  County  Water 
Authority.  San  Diego,  California.  San 
Diego  Project:  Title  transfer  of  the  first 
and  second  barrels  of  the  San  Diego 
Aqueduct 

54.  Arizona  State  Lands,  BCP. 
Arizona:  Water  delivery  contract  for 
1 ,400  acre-feet  of  Colorado  River  water 
for  domestic  use. 

60.  Arizona  State  Land  Department. 
BCP.  Arizona:  Water  delivery  contract 
for  delivery  of  up  to  9.000  acre-feet  par 
year  of  unused  apportionment  and 
surplus  Colorado  River  water  for 
irrigation  use. 

Contract  actions  completed:  1.  Sturges 
Farms.  Inc..  BCP,  Arizona:  Water 
delivery  contract  for  8.500  acxe-fset  of 
irrigation  water. 

56.  aty  of  Yuma,  BCP,  Arizona: 
Supplemental  and  amendatory  water 
delivery  contract  to  amend  the  city's 
50,000  acre-feet  of  Colorado  River  water 
diversion  entitlement  to  a  50,000  acre- 
feet  consumptive  use  entitlement 

Upper  Ckucaado  Region:  Bureau  ef 
Reclamation,  125  South  State  Street, 
Room  6107,  Salt  Lake  Qty,  Utah  84138- 
1102,  telephcme  801-524-4419. 

New  contract  actions:  l.(f)  Harrison  F. 
Russell  and  Patricia  E.  Russell;  Aspinall 
Unit,  CRSP;  Colorado:  Contract  for  1 
acre-foot  to  support  an  augmentaticm 
plan,  Case  No.  97CW39,  Water  Division 
Court  No.  4,  State  of  Colorado,  to 
provide  for  a  single-Gunily  residential 
well,  including  home  lawn  and 
livestock  watering  (non-conmiercial). 

25.  Emery  Coimty  Water  Conservancy 
District,  Emery  County  Project  Utah: 
Warren  Act  ctmtract  to  allow  temporary 
storage  of  non-project  water  in  Joes 
Valley  Reservoir  and/or  Huntingitan 
North  Reservoir. 

26.  Town  of  Taoa.  Saa  Juan-Chama 
Project.  New  Mexico:  Contract  to 
purchase  water  from  Town  of  Taos  to 
increase  native  flows  in  Rio  &ande  for 
benefit  of  the  Silvery  Minnow. 

Completed  contract  actions:  19. 
Dapartmoit  of  Energy.  San  Juan-Chama 
Pn^ect.  New  Mexico:  Reassignment  of 


ri^ts  under  Contract  No.  7-07-51- 
X0883  from  the  Department  of  Energy  to 
the  County  of  Los  Alamos  for  1,200 
acre-feet  of  San  Juan-Chama  Project 
water  to  be  used  for  municipal, 
commercial,  reaidential,  and  scientific 
purposes 

22.  Weber  Basin  Water  Canservancy 
District,  Weber  Basin  Project,  Utah: 
Repayment  contract  for  SOD 
modification  of  Lost  Credc  Dam.  The 
estimated  cost  of  the  modification  is 
$16,000,000  of  which  15  percent  must 
be  repaid  from  bodi  irrigation  and  M&I 
use. 

Great  Plains  Region:  Bureau  of 
Reclamation,  PO  Box  36900,  Federal 
Building.  316  North  26th  Street. 
Billings.  Montana  59107-6900, 
telephone  406-247-7730. 

New  contract  actions:  33.  Ftyiogpan- 
Arkansas  Project,  Colorado:  R^Myment 
contract  with  Southeastern  Colorado 
Water  Conservancy  District  for 
repejrment  of  cost  of  SOD  modifications 
to  Pueblo  Dam. 

Modified  contract  actions:  5.  Tom 
(keen  County  Water  Control  and 
bnprovunent  District  No.  1,  San  Angelo 
Project,  Texas:  i*ursuant  to  section  501 
of  Public  Law  101-434.  negotiate 
amendatory  contract  to  increase 
irrigable  acreage  within  the  i»oject 

15.  Northwest  Area  Water  Supply. 
North  Dakota:  Long-term  contract  for 
water  supply  from  Garrison  Diversion 
Unit  fecilities.  Draft  basis  of  negotiation 
has  been  submitted  to  the  Regional 
Office  for  review. 

17.  Canyni  Ftay  Unit.  P-SMBP. 
Montana:  Water  service  contract  widi 
Montana  Tunnels  Mining,  Inc..  expires 
June  1997.  Basis  of  negotiation 
completed  for  renewal  of  existing 
contract  for  an  additional  10  years.  A 
temporary  contract  has  been  issued 
pending  negotiation  of  the  long-term 
contract  for  water  service.  A  10-year 
contract  was  signed  on  August  20. 1997. 

20.  Qty  of  Cheyenne,  Kendrick 
Project,  Wjroming:  Negotiation  of 
contract  to  rooew  for  an  additional  term 
of  5  3rean.  Contract  for  up  to  10.000 
acre-feet  of  storage  space  for 
replacement  water  on  a  yearly  basis  in 
Seminoe  Reservoir.  A  temporary 
contract  will  be  issued  p«»ii/<ing 
n^otiation  of  the  long-term  contract 

27.  Lower  Marias  Unit,  P-SMBP, 
Montana:  Water  service  contract  eiqiires 
June  1997.  Initiating  renewal  of  existing 
contract  for  25  3rear8  for  up  to  480  acre- 
feet  of  storage  from  Tiber  Reswoir  to 
irrigate  160  acres.  Basis  of  negotiation  is 
in  the  process  of  being  completed: 
existing  contract  was  extended  for  1 
year  pending  negotiation  of  long-taim 
contract 
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32.  Belle  Fourdie  Unit.  P-SMBP. 
South  Dakota:  Basis  of  negotiation  has 
been  approved  for  the  negotiation  of  a 
long-term  repajrment  contract  defiarring 
the  Belle  Fourche  ID's  1997 
construction  pajrment  and  also 
reductitm  of  the  District's  annniil 
payment 

Completed  contract  actions:  17. 
Canyon  Ferry  Unit,  P-SMBP,  Montana: 
Water  service  contract  with  Montana 
Tunnels  Kfining.  Inc.  expires  Jime  1997. 
Basis  of  negotiaticm  completed  far 
renewal  of  existing  oontaK:t  for  an 
additional  10  jrears.  A  temporary 
contract  has  been  issued  pending 
negotiaticHi  of  the  long-term  ctmtract  for 
water  service.  A  10-year  contract  was 
signed  on  Aiigust  20. 1997. 

Daiad:  October  20, 1997. 

MsijseiCBedi, 

Acting  D^tutyDinetar.PntfmB'Anaife^ 
Office. 

[FR  Doc.  97-28345  FUmI  10-24-97: 8:45  am] 


INTERNATIONAL  TRADE 


Act 

H0UNOTHEMU.IWU:  United 
States  bitemational  Trade  r.nmmif«inn 
TWE  AND  DATE:  November  3. 1997  at  3:00 
pjn. 

place:  Room  101,  500  E  Street  S.W^ 
Waahington.  DC  20436. 
STATUS:  Open  to  the  public. 

HATTERS  TO  fl 


1.  Agenda  for  future  ""'««^'^  none. 

2.  KUnutes. 

3.  Ratification  list 

4.  Inv.  No.  731-TA-757  and  759 
(I^nal)  (Collated  Roofing  Nails  from 
China  aiid  Taiwan) — briefing  and  vote. 

5.  Outstanding  action  jackets: 

1.  Document  No.  EC-97-014: 
Approval  of  final  report  in  Inv.  No.  332- 
375  (E>ynamic  Effects  of  Trade 
Libwralinition:  An  Empirical  Analysia). 

2.  Document  No.  GC-97-064: 
Approval  of  recommendation  of  request 
for  oral  argument  on  award  of  monetary 
sanctions;  requests  for  leave  to  file 
additional  briefs;  and  request  to  strike 
affidavit  in  Inv.  No.  337-TA-370 
(Certain  Salinomydn  Biomass  and 
Preparations  rnntaining  Same). 

3.  Dociunent  No.  GC-97-066: 
Approval  of  notice  of  proposed 
rulemaking  on  FOIA  (Freedom  of 
Information  Act).  Privacy  Act,  ethics, 
and  notices. 

4.  Document  No.  ID-97-023: 
Approval  of  institution  of  a  section  332 
investigation  concerning  Macadamia 


Nuts:  Economic  and  Qm^)etitive 
Conditions  Afiectins  the  U.S.  Industry. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 


:  Octobw  23. 1997. 
By  onkr  of  tfaa  ComiaksiaB. 

Sscrataiy. 

[FR  Oo&  97-29497  nisd  10-23-97;  11.-QS 
ami 


D^ARraBfT  OF  JUSTICE 


:  United  States  Depaitment  of 
Justice  and  United  States  Department  of 
Healdi  and  Human  Services. 
ACnON:  Notice  of  meeting. 


r:  The  National  Advisory 
Council  on  Violence  Against  Women, 
co-chaired  by  the  Attorney  General  and 
Secretary  of  Health  and  Human 
Services,  will  meet  November  14, 1997' 
in  Room  800  of  the  United  States 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue. 
NW,  Washington,  D.C.  20201. 
Scheduled  to  begin  at  9K)0  ajn.  and 
adjourn  at  5KN)  pjn.,  the  meeting  will 
include  opening  remaiks  by  the 
Attorney  General  and  Secretary  Shalala. 
committee  meetings,  and  an  afternoon 
plenary  session. 

Committee  meetings  and  the  plenary 
session  will  be  open  to  the  public  on  a 
space-available  basis.  Reservations  are 
required  and  a  photo  ID  will  be 
requested  for  admittance.  To  reserve  a 
space  and  advise  of  any  special  needs, 
interested  persons  should  call  the 
Department  of  Health  and  Himian 
Services  at  the  number  listed  below. 
Sign  language  interprrtos  will  be 
provided.  Anjrone  wishing  to  submit 
written  questions  to  this  wsiion  should 
notify  the  Depaitment  of  Health  and 
Human  Services,  Office  of  the  Secretary 
by  Tuesday,  November  11. 1997.  The 
notification  may  be  delivered  by  mail, 
telegram,  or  fecsimile  or  in  person.  It 
should  contain  the  requestor's  name  and 
his  or  her  corporate  designation, 
consumer  affiliaticm.  or  government 
designation  along  with  a  short  statemoit 
desoibing  the  topic  to  be  addressed. 
Interested  parties  are  encouraged  to 
attend. 

RM  FURTHBt  ■TOflATION  CONTACT: 
Questions  regarding  this  meeting  may 
be  directed  to  the  Office  of  the 
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Secretary,  United  States  Department  of 

Health  and  Human  Services,  Room 

61SF,  200  Independence  Avenue.  NW, 

Washingtoi..  D.C  20201.  telephtHie 

(202)  690-8157,  facsimile  (202)  690- 

7595. 

Boute  I.  Caapball. 

Dinctor,  Violence  Against  Women  Office, 

United  States  Depaitment  of  Justice. 

[FR  Doc.  97-28316  Filed  10-24-47;  8:45  am] 

I  COM  441«-a»4l 


DEPARTMENT  OF  JUSTICE 

Node*  of  LodglfiQ  of  ConMfit  OvcfM 
PuTMiant  to  the  CompralMfwiv* 


,  and  UabWty  Ad.  42 
UAC.f§M0lto967S 

Notice  is  liereby  given  that  a  {uopoeed 
consent  decree  in  United  States  v.  Four 
Winns.  a  division  of  Recreational  Boat 
Group.  LP..  Qvil  Action  No.  I:97cv831, 
was  lodged  on  October  6. 1997  with  the 
United  States  District  Court  for  6m 
Western  District  of  Michigan.  The 
proposed  consent  decree  resolves  the 
United  States'  claims  against  the 
defandant  for  past  costs  incurred  in 
connection  with  the  Kysor  Industrial 
Corporation  Superfund  Site  and  the 
Noithemaire  Plating  Company 
Supofund  Site  located  in  Cadillac, 
Michigan,  in  return  for  a  total  payment 
of  $150,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
Genmal  for  the  Environment  and 
Natural  Resources  Decision,  Department 
of  Jiutice.  Washington.  D.C.  20530,  and 
should  refisr  to  United  States  v.  Four 
Wiiuis.  a  division  c^  RecreatioiuU  Boat 
Group.  LP..  DOJ  Ref.  #90-1 1-2-83 7C 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  330  Ionia  Avenue  NW, 
Suite  501.  Grand  Rapids,  Michigan 
49503;  the  Region  5  Office  of  the 
Environmental  Protection  Agency.  77 
West  lackson  Boulevard,  rhiragn. 
Illinois  60604,  and  at  the  Consent 
Decree  Library.  1120  G  Street,  N.W..  4th 
Floor.  Washington.  D.C.  20005,  (202) 
624-0882.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Ubrary,  1120  G  Street,  N.W..  4th 
Floor,  Washington.  D.C  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  Miclose  a  check  in 
the  amount  of  $5.75  (25  cents  per  pa^ 


reproductioncoeta).  payable  to  the 
Consent  Decree  Ldlirary. 
Braca  S.  Csfcw. 

Principal  Deputy  Chief,  Environmeniai 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  97-28315  Filed  10-24-«7:  8:45  am) 
aaxBiQ  oooc  44ie-is-ii 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

PMioe  97-1919 

NASA  Advteory  Coundi.  Awonautlcs 
and  Spaoa  Tramportadon  Technology 
Adviaory  Commltlaa.  Aviation  Sately 
Reporting  Systam  Subcommlttoa; 


AGENCY:  National  Aenmautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


In  accordance  with  the 
Federal  Advisory  Conunittee  Act.  Pub. 
L.  92-463,  as  mended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory  Council. 
Aeronautics  and  Space  Transportation 
Technology  Advisory  Committee, 
Aviation  Safety  Reporting  System 
Subcommittee  meeting. 

DATES:  November  12. 1997.  9KM)  a.m.  to 
6K)0  p.m.:  and  November  13, 1997,  9:00 
a.m.  to  6:00  p.m. 

ADDRESSES:  Air  Transport  Association. 
1301  Pennsylvania  Avenue.  NW,  Suite 
1100.  Washington.  IX:  20004. 
FOR  FURTHER  MF0RMAT10N  CONTACT. 
Ms.  Linda  Coimell.  National 
Aeronautics  and  Space  Administration. 
Ames  Research  Center,  Moffatt  Field. 
CA  94035,  650/604-6654. 
StJPPLEMENTARY  l«K)RMAT10N:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Agenda  topics  for  the  meeting  are  aa 
follows: 
— Update  and  Progreaa  of 

Recommendations  from  September 

Meeting 
— Resolution  of  Outstanding  Issues  and 

Items  from  September  Meeting 
— Short-Term  and  Long-Term  Planning 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitors  register. 

Dated:  October  20. 1997. 
Alan  M.  Ladwig, 

Asaociate  Admintstratorfor  Policy  and  Plans. 
(FR  Doc  97-28302  Filed  10-24-07;  8.^45  unj 
OQSC  7S1»e»-tt 


NAIXMAL  SaENCE  FOUNDATION 

Notice  of  Parmtt  Applications  Racaivad 
under  tha  Antarctic  ConaarvaUon  Act 
of  1978,  PubHc  Law  9S-641 

agency:  NATIONAL  SCIENCE  FOtmOATKM. 
ACTION:  Notice  of  Permit  applications 
received  Under  the  Antarctic 
Conservation  Act  of  1978  (PubX.  95- 
541) 

StJMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  date,  comments,  or 
views  with  respect  to  these  permit 
applications  by  November  20, 1997. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 


;  Conmients  should  be 
addressed  to  the  Permit  Office,  Room 
755,  Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1033. 
SUPPtJEMENTARY  MFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  Stetes  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultetive  Parties, 
recommended  esteblishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  arees 
requiring  special  protection.  The 
regulations  esteblish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest 

The  application  received  is  as  followrs: 
1.  Applicant 
Alexandra  C.  Brown.  Univwsity  of 
Colorado.  INSTAAR.  Campus  Box 
450,  Boulder.  Colorado  80309- 
0450.  Boulder.  Colorado  80309- 
0450 
Permit  Application  No.  9B-016 

Activity  far  Which  Ptomit  Is  Sequeatod 

Enter  Site  of  Special  Scientific 
Interest 
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The  appUcant  ;»oposea  to  enter  the 
GqM  Ri^ds  Site  of  Special  Scientific 
faiteiest  for  purposes  of  collectiitg  soil 
seniles  to  isolate  md  identify  natural 
oigudc  matter  Contained  thoein.  A 
minimum  amount  of  soil  will  be 
ramoved  as  close  to  the  shoreline  as 
poasihle  (-ikg),  thereby  minimiring 
impact  on  the  nesting  coluay. 
Laboratory  analysis  will  be  performed  in 
tiie  Crary  Lth  at  McMurdo  Station.  In 
addition,  a  survey  of  Pony  lake  will  be 
pwffiiruied  at  di&rent  ooas  sections. 
Diaaolved  oxygen,  conductivity.  dq>di. 
Ught  intensity,  and  pH  will  be 
measured.  All  water  samples  will  be 
collected  from  the  side  of  Pony  Lake 
opposite  of  the  nnguin  rookery. 

LocotJon:  CaiMltoyds  Site  of  Special 
Scientific  Intaieat  No.  1.  Reas  Uuid. 
Antarctica. 

Dates:  Novamber  25. 1997  to  Jannaxy 
20. 1996. 
Z.Afmtiatnt 

Pmiip  R.  Kyle,  Department  of  Earth 
and  Environmental  Science,  New 
Maadco  Tech.  Socoixo.  New  Mexico. 
87801 
Permit  Applicetion  No.  89-018 

Acdvily  far  WrUch  Pemit  b  Keqnaeted 

Entar  ^te  of  %)ecial  Sciantific 
IntaieaL 

The  ai^plicant  ptopotm  to  antar  the 
Tramway  Ridge,  Site  of  Special 
Scientific  Interest  No.  11.  on  Mount 
Erebua  to  measore  the  temperature  of 
the  soil  as  a  mnnni  of  monitoring  the 
volcanic  activity  of  Mount  Erebus.  In 
addition,  as  die  only  area  of  soil  on 
Mount  Erebus,  the  applicant  plans  to 
meesure  the  quantity  of  COi  in  the  aoil 
and  mees\ue  its  flux  into  the 
atmosphere.  This  will  provide 
information  on  the  degassing  behavior 
of  the  magmatic  system  underlying 
Mount  Eiebus. 

Location:  Tramway  Ridge  (SSSI  #11), 
Mount  Brebos.  Roas  Uand,  Antarctica. 

Ootaa:  December  1. 1997  to  December 
30.1997. 

^.Aj^dicttnt 
Ga^  and  Robert  Miller.  Biology 
Depertment.  University  (tf  New 
Mexico.  Albuquerque.  NM  87131 

Permit  Application:  98-019 

Adhity  far  Which  Pemit  Is  laqoaated 

Taking  and  Importing  into  tiba  U.S. 

The  applicant  propoaes  to  collect 
blood  samples  (1.0-1.5  ml)  from  leas 
than  200  adult  penguins  from  each  of 
the  billowing  species:  Pygoscelis  adebe 
(addie).  Pygoscets  antarctica 
(chinstrap)  and  Pygoecelis  papua 
(gentoo).  Blood  edU  also  be  collected 
from  about  20  Budyptes  chrysolopha 
(macroni).  Tissue  semples  wiU  be  takan 


from  the  rnTrasana  of  chicks  from  the 
species  listed  above,  including 
Aptenodytes  forsterl  The  Mmpl—  will 
be  used  to  analyze  the  phylogenetic 
relationships  and  the  genetic  variation 
of  2  ma|<»  genera  of  penguins,  the 
Axfteniacus  and  fy^moetis  penguins. 
Ine  Macaroni  and  Emperor  — mpl^ 
will  be  uaed  es  outgroupe-to  help 
elucidate  the  relationshipa  of  the  other 
species.  The  applicant  wtil  study  the 
ma|or  histocompatibility  complex 
(MHC)  genes  from  nudeer  DNA  and 
cytochrome  b  genes  from  mitochandiial 
DNA  obtained  from  small  tissue 
semples  or  whole  blood  samplea. 
Molecular  methods  have  the  advantage 
of  showing  small  intraapedfic 
variations.  This  will  enable  the 
applicant  to  compare  small  genetic 
dififarenoes  among  populations  to 
delennine  the  diati^tion  of  genetic 
variation  and  predict  the  coloniadon 
history  ot  populationa. 

The  applicant  wiU  be  traveling  in  the 
Antarctic  Peninsula  as  a  lecturer 
onboard  a  cruise  ship  and  will  visit 
many  sites  over  the  next  two  seesons. 
.Sampling  of  breeding  populations  wiU 
tdte  place  on  an  of^portunity  basis  and 
attempto  will  be  made  to  coDact  15 
samplea  from  each  silie.  The  Uood  and 
tiaaue  samples  will  be  returned  to 
University  of  New  Mexico  far  analyafs. 

location:  Soudi  Orkney  Islands, 
South  Shetlend  Islands,  Antarctic 
Peninsula  and  East  Antarctic  ^^WiiftHmr 

Dates:  November  15, 1997  to  March 

Annit  Gj^ker,  Office  of  Polar  Pnpaats. 
(FR  Odc.  97-28383  Filed  10-24-87;  8:45  am] 


NUCLEAR  REQULATORY 


RMuMocy  Qidda; 


The  Nucleer  Regulatory  Commiaaion 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Seriea.  This  series  has 
hem  developed  to  deecribe  and  maka 
available  to  the  public  such  information 
aa  methods  accq>tahle  to  the  NRG  staff 
for  implemmting  specific  parts  of  the 
Commission's  regulations,  techniques 
Bsed  by  the  staff  in  evahiating  specific 
problems  or  postulated  acddente,  and 
date  needed  by  the  staff  in  ito  review  of 
applications  for  permits  and  licensee. 

Revision  3  of  Regulatory  Guide  5.44. 
'Terimeter  Intnision  Alarm  Systems." 
has  been  developed  to  provide  guidance 
to  licensees  and  applicants  on  selecting 
perimeter  intrusion-detection  alarm 
systems  and  theor  af^licationa  at 


nuclear  power  reactors,  independent 
spent  fud  storage  installations,  and 
certain  spedal  nudeer  material 
prooeasing  facilities. 

The  NRC  has  verified  widi  die  Office 
of  Management  and  Budget  die 
determination  that  this  regulatory  guide 
is  not  a  majm  rule. 

Comments  and  suggostioas  in 
connection  with  items  frir  indusion  in 
guides  currently  being  devdoped  or 

impiowmwnta  tn  nil  pnhlUhoH  gBidwa 

are  encouraged  at  any  time.  Wxittea 
comments  may  be  sdmiittad  to  tha 
Rules  and  Directrves  Branch,  Dhdaian  of 
Administmtive  Servicea,  Office  of 
Administration,  U.S.  Noolear  Ragulatocy 
Commission.  Washington.  DC  20S55. 
Regulatory  guides  are  available  for 
inspection  at  the  Commisaion's  Pnblte 
Document  Room,  2120  L  Street  NW., 
Waahingtmi.  DC.  Single  copiee  of 
regnktcuy  guides  may  be  oMained  free 
of  charge  by  writing  the  CMBoe  of 
Administration,  Aitsntion.-  Printing. 
(ke{Aics  and  Distiibutioa  ftanch.  U.S. 

NnHnar  Ragulatmry  r.«mmi—in« 

Waddngton,  DC  20555-0001.  or  by  fax 
at  (a01)41S-6272.  bsued  guides  may 
alao  be  purdiased  from  ttw  Nationd 
Technicd  Information  Service  on  a 
standing  order  basis.  Drtails  on  tibfa 
■arvice  may  be  obtained  by  writing 
NTIS.  5285  Port  Royd  Roed. 
Spriagfidd.  VA  22161.  Regulatory 
goidaa  are  not  copyri^ted.  and 
Commiadon  approvd  is  not  requirad  to 
reproduce  them. 

(5  U.S.C  552(a)) 

Datad  at  Rodcvilis,  Muj^nd.  thfa  7lh  day 
of  Octobw  1997. 


For  the  Nadsar  Bagdatiay  ( 
MaiBahBK.Kaapp, 
ActJBgDmctorOffieeafSarlear  Ikgak^uf 


PH  Doc.  97-2S3S0  Filed  10-34-97;  8:45  aa4 


SeCURfTIES  AND  EXCHAMQE 


l^faae^i^^M^^^AdA  ^%^^lB^^^^ea^^^^-  ^%^^^b^i^^^,^^^^b 

r*nipiiaaa  MMacoon,  MNnniani 


Upon  Written  Request.  Copiea  Available 
Ftmn:  Securities  and  Bn^ange 
Commission,  Office  of  Filings  and 
Infarmatioo  Services,  Waahington.  DC 
20549 


Rds  13e-3  and  Sdwdds  13E-3,  SEC  FUo 

No.  270-1.  GMBCoDtral  fkx  3235-0907 
FooB  S-S  SBC  FUs  No.  27(^-98  OMB 

Control  No.  3235-0088 
Ragolatiau  140  and  E  and  Schsifailas 

14D-1  and  14D-9.  SBC  FUo  Na  270-114. 

0MB  CoaOd  Na.  S235-0102 
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Notica  of  Exompt  Pretiminaiy  RoU-Up 
CooBUBicatian.  SBC  FUa  Na  270-a«, 
OMB  Control  No.  3235-0452 

bMhiMiy  GuidM,  SEC  FUe  No.  27fr-a«. 
OMB  Control  No.  3235-0069 

Notice  is  hereby  giv«n  that,  punuant 
to  the  Paperwork  Reduction  Act  oi  1985 
(44  U.S.C.  3501  et  seq.)  the  Secxirities 
and  Exchange  Commiasion 
("Conmuasion")  is  soliciting  comments 
on  the  coUectioos  of  informatioo 
summarized  below.  The  rnmmi—inn 
plans  to  submit  these  «yi«ting 
collections  of  information  to  the  Office 
of  Management  and  Budget  fior 
extension  and  approval. 

Rule  13e-3  and  Schedule  13B-J 
undw  the  Sacuritiaa  Exchange  Act  of 
1934  ("Exchange  Act"),  contains 
requiremaats  regvding  going  private 
transactions  by  certain  issuers  or  theii 
af&liatas.  laaoefs  or  affiliatins  wngaging  in 
a  Rule  13«-3  tnosaction  file  a  Schedule 
13B-3  to  dtadoae  inftxm^ion  to 
security  holders  about  the  transaction. 
Schedule  13E-3  results  in  an  astim^ad 
total  annual  reporting  burden  of  30.996 
houn. 

Form  S-8  is  used  by  registranta  to 
lagialv  employee  benefit  plan  securities 
under  die  Secuiitias  Act  of  1933 
("Secuiitias  Act").  The  fann  pvovidea 
information  to  the  registrant's 
employees  about  the  plan  and  registrant 
that  enables  them  to  make  informed 
investment  deciaions.  Form  S-4  rwulfi 
in  an  estimated  total  unmial 
hutdon  of  131.284  hours. 
JhgulaticHi  14D  applies  to  tender 
I  aubject  to  Section  14(dKl)  of  the 
I  Act.  including,  but  not 
limited  to  any  tender  ofier  for  securities 
erf  a  claaadeacribed  in  that  section 
which  is  made  by  an  affiliate  of  the 
iMBBT  of  such  daas.  Ragulatiao  14E 
■p^es  to  any  tender  oSsr  for  securities 
other  than  exempted  securities. 
Schedule  14D-1  mnfmiM  diadosure 
about  tender  ofEsrs  subject  to  Section 
14(dXl)  of  the  Exchange  Act  Schedule 
14D-9  contains  disclosure  about 
solicitation/recommendation  statements 
with  respect  to  certain  tender  oflers.  The 
Regulations  and  Schedule  reeult  in  an 
estimated  total  ■nwii»l  repenting  burden' 
of  129.656  hours. 

A  Notioe  of  Sxampt  Preliminary  RoU- 
Up  Communicatian  is  required  to  be 
filisd  by  a  person  inalrii^  such  a 
nnmmnmrrtiop  by  Kxchange  Act  Ruha 
14a-2(b)(4)  and  14a-6(a).  The  Notice 
providea  public  infbrmatiaii  raguding 
ownership  interests  and  any  potential 
mnflirts  of  iaIaetL  Tbe  Notice  results 
in  an  asthBalid~tBtal  Timi^j  m|Mi»iiM 
burden  of  1  hour. 

The  btdnatry  Gnidea  pnnride 
gnidelinee  far  diadosure  in  documents 
Slrfwiittwd  by  mgiatrirta  in  Kpf  ifi^j 


industry  groups  such  as  oil  and  gas, 
insurance,  and  mining  They  do  not 
directly  impoae  my  reporting  burden 
and  therefore  are  assigned  a  total  annual 
reporting  burden  of  one  reporting  hour. 

Written  comments  are  invited  on:  (a) 
whether  the  proposed  collections  of 
infwmation  are  necessary  for  the  proper 
petfmiiianrB  of  the  functions  of  the 
agency,  including  whether  the 
information  will'have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  tbe  collections  of 
information;  (c)  ways  to  anham^  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  «rays  to 
minimJCT  the  burden  of  the  collections 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Consideration 
will  be  given  to  comments  and 
suggesticms  submitted  in  writing  within 
60  days  of  this  publication. 

Pleaae  direct  your  wiitlau  comments 
to  KGchael  E.  Bartell,  Associate 
Executive  Directs,  Office  of 
Information  Technology,  Securitiea  and 
Exchange  Commission.  450  5th  Street. 
NW.  Washington  DC  20549. 


10. 1997. 
taMsTHlMi. 
DeputfSma'etmy. 
[FK  Doc  «7-Maoe  FUad  10-24-97:  9:45 1 


SECURTTIES  AND  EXCHANQE 


Corporatton,  9l  aL; 


pW-Na 

Octobv  21. 1997. 

MXMCV.  Securities  and  Exchange 

Commiaaion  ("SEC'). 

ACnON:  Notica  of  applicatian  far  an 

order  under  sections  6(c)  and  57(i)  of 

the  Inveatment  Company  Act  of  1940 

(the  "Act"),  and  under  role  17d-l  under 

the  Act  permitting  certain  joint 

transactions  otherwise  prohibited  by 

section  57(aH4)  of  the  Act 

aMMMRT:  Applicants  requaat  an  order  to 
pennit  a  busineas  developnient 
company  to  co-invest  wiih  certain 
affiiiataa  hi  portfalio  companiae. 
ATPUCMnS:  Brantley  Capital 
Corpomtian  (the  "Company"),  Bnuday 
CafOtal  Management.  LLC  (the 
"Investment  Adviser").  Brantley 
Venture  Partners  II.  LP  C'BVP  H"), 
bantley  Venture  Partners  HI.  LP  (*WP 
nn  (BVP  n  and  BVP  m.  die  "BVP 
entities"),  and  any  entities  cunantly  or 
in  die  future  advised  by  the  In\ 


Adviser  or  by  entities  controlling, 
controlled  by,  or  under  common  control 
with  the  Investment  Adviser  (togedier 
with  the  BVP  entities.  "Company 
Affiliates").* 

RUNG  DATES:  The  application  was  filed 
on  Kfarch  6,  1997  and  amended  on 
Augvist  26. 1997,  and  on  October  10, 
1997.  Hearing  or  Notification  of 
fbaring:  An  order  granting  the 
application  will  be  issued  unless  the 
SBC  orders  a  hearing. 

Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  writh  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  17, 1997,  and  should  be 
accompanied  by  proof  of  sarvica  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
requaat.  and  the  issues  contested. 
Parsons  who  wish  to  be  notified  of  a 
hwaiiim  may  request  notification  by 
writing  to  the  SBC's  Secretary. 
AOORE98ES:  Secretary.  SBC,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549. 
Applicants,  20600  Chagrin  Blvd.,  Suite 
1150,  Qeveland.  OH  44122. 
POR  FURTHER  irOWMATMN  CONTACT: 
Lisa  McCrea,  Attorney  Adviser  (202) 
942-0562,  or  Mercer  E.  Bullard,  Brandi 
Chief.  (202)  942-0564  (Office  of 
Investment  Company  Regulation. 
Oiviaion  of  Inveatment  Management). 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Refarence  Branch.  450  Sth  Street 
N.W..  Washington.  DC  20549  (tal.  202- 
942-8090). 


1.  The  Compttiy.  a  Maryland 
corporation;  is  a  non-diversified  doaad- 
end  investment  company  that  has 
elected  to  be  regiilated  as  a  busineas 
development  company  (a  "BDC")  under 
the  AcLZ  The  Company  filed  a 
registration  statement  on  Form  N-2  that 
bocame  effective  on  Noverabv  26. 1996. 

2.  The  Company  was  formed  to  invest 
primuily  in  the  equity  securities  and 


I  All  aciitiag  wUtias  that  cunaatly  intaod  to  Nljr 
ea  IIm  cnfar  hav*  baao  aamad  a*  applicant*,  o^ 
lH««aitiaatiMt 
'  drty  OB  dw  oHw  wtU  empty  witk  *• 


>  SMtioB  2(a)  (4S)  {wvridM  that  a  bwiaMS 
iJaoJop— a  c<— paoy  i«  waj  rViaad  ill  n— |iaiij 
wUch  ia  opmtad  far  tha  pacpoM  ofB^div 
li    Mil  iiiliMiaacMrittai(iaMribadhnact»oB55(«) 
of  tW  Aei  Ma  aakaa  avaiUila  RSBiScaM 

■MiwfakfaalaclaBDCi 
S4Cia 
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equity-linked  debt  securities  of  private 
companies,  and  makes  available 
significant  managerial  assistance  to  the 
issuers  of  such  securities.  The  Company 
seeks  to  enable  its  stockholders  to 
participate  in  investments  not  typically 
available  to  the  public  due  to  the  private 
nature  of  a  substantial  majority  of  the 
Company's  portfolio  companies,  the  size 
of  the  financial  commitment  often 
reqiiired  in  order  to  participate  in  such 
investments,  or  the  experience,  skill  and 
time  commitment  required  to  identify 
and  take  advantage  of  these  investment 
opportunities. 

3.  At  June  30. 1007.  the  Company  had 
total  assets  valued  at  S40  million,  vHiich 
was  {Himarily  invested  in  short-term 
U.S.  government  securities  pending 
investment  in  portfolio  companies.  Tlie 
Compmy  intends  to  invest  a  portion  of 
its  aaaats  in  equity  securities  of  post- 
venture  small-cap  public  con^mnies.  A 
post-venture  company  is  a  company  that 
nas  received  venture  capital  m  private 
equity  financing  either  (a)  during  the 
early  stages  of  the  company's  business 
or  the  eariy  stages  of  the  develomnent 
of  a  new  product  or  aervioe.  w  (o)  as 
part  of  a  restructiuing  at  recapitalization 
of  the  company.  The  Company  intimds 
to  limit  its  post-venture  investments  to 
companies  which  within  the  prior  10 
years  have  received  an  investment  of 
venture  or  private  equity  capital,  have 
sold  or  distiibuted  securities  to  veirture 
or  private  equity  capital  investors,  or 
have  completed  an  initial  public 
offering  of  equity  securities. 

4.  T&  Company's  investment 
objective  is  the  realization  of  long-term 
capital  appredatian  in  the  value  of  its 
investmente.  In  additioi.  whenever 
faasible  in  light  erf  market  conditions 
and  the  caeh  flow  characteristics  of  the 
issuers  of  the  securities  in  wdiich  h 
invests  (collectively,  the  "portfolio 
companies"),  the  Clompany  will  seek  to 
provide  an  element  of  current  income 
{Himarily  from  intnest,  dividends  and 
fises  paid  bv  its  partfiolio  companies. 

5.  The  BVP  entities  are  venture  ca|>ital 
limited  partnerships  not  registered 
endar  the  Act  in  reliance  on  sections 
3|cXl)  and/or  3(c)(7)  of  the  Act  The 
BVP  entities,  during  the  period  from 
1981  through  1996.  in  the  aggregate 
have  made  investmente  in  32  small 
bnajneaaes.  eadi  with  up  to  $20  million 
in  annual  revenue,  eidiar  as  part  of 
early  stags  ftnanrings,  expension 
finanrings,  aoquiaition  or  buyout 
finanrings  or  special  sitnadons.  The 
BVP  entities  gnaaally  have  made 
vantuie  cefrftel  le>ealiniiiilii  similar  to 
the  iBvaatmanteio  be  made  by  the 
Cnmjeny  in  priveia  oompeniea 

6.  BVP  n.  a  Driawara  Ihaitod 
partnership,  has  committed  f  pH»i  gf 


approximately  $30  million  from  14 
limited  partners  representing  primarily 
corporate  and  public  pension  funds 
which  has  been  fully  invested  in  IS 
portfolio  companies.  Although  ite 
committed  capital  is  fully  invested.  BVP 
n  may  elect  to  reinvest  trom  time  to 
time,  rather  than  to  distribute 
immediately,  the  cash  proceeds  from  the 
harvest  of  existing  investmente  pritv  to 
ite  scheduled  final  distribution  in  April 
2000.  The  sole  general  partner  of  the 
controlling  general  partner  and  twro 
other  genoal  partners  of  the  Delaware 
limited  partnership  which  is  BVP  ITs 
nvinaging  general  partno'  are  executive 
officers  of  the  Company  and  are 
prinripals  of  the  Investment  Adviaar. 

7.  BVP  ID.  a  Delaware  limited 
putnership.  has  committed  capita  of 
^^mudmately  $60  million  from  16 
limited  partners  representing  primarily 
ctvporete  and  public  pension  funds. 
The  committed  c^it^  currenUy  is  less 
than  40%  invested  in  9  portfolio 
companies.  BVP  m  is  not  scheduled  for 
final  distribution  until  December  2003. 
The  sole  general  partner  of  the 
controlling  gener^  partner  and  two 
othn  genoal  peitnars  of  the  Ddaware 
limited  partnership  which  is  BVP  UTs 
managing  general  partner  are  executive 
officers  of  the  Con^iany  and  piindpals 
of  the  Investment  Adviaar. 

8.  The  Inveatment  Adviser  is 
registered  with  the  SEC  as  an 
investment  adviser  under  tbe 
Investment  Advisers  Act  of  1940.  The 
Investment  Adviser  was  niiin«rl 
originally  as  "Brantley  Capital 
Management.  Ltd.",  and  organized 
originaUy  as  a  Delaware  corporation  on 
February  9, 1995.  The  Investment 
Adviser  wras  reorganized  as  a  Delaware 
limited  liability  company  on  November 
25, 1996.  The  Investment  Adviaar  is 
privately  owned  by  ite  memban, 
induding  oartam  executive  officers  of 
the  Company  who  are  (Hindpals  of  the 
Inveatment  Advisn.  The  Investraait 
Adviser  cunendy  provides  investment 
advisory  services  solely  to  the 
Company.  However,  certain  of  the 
faivestment  Adviser's  principels  are  also 
prinripals  of  several  managament 
companies  oiganiaed  as  limited 
peitnerships.  each  of  whic^  is  the 
managing  general  partner  in  one  of  die 
BVPentitiea. 

9.  Applicants  request  an  order  under 
section  S7(i)  of  the  Act  and  under  rule 
17d-l  to  permit  the  Company  and 
Company  Affiliates  to  co-inveat  in 
portfolio  nnmpeniea. 


1.  Section  57(a)(4)  of  die  Act  prahUate 
certain  affiliated  pamns  from 
partirfpatfng  in  s  jninf  transartinn  with 


a  BDC  in  contravention  of  rules  as 
prescribed  by  the  SEC  Under  section 
57(bHl)  of  the  Act.  persons  who  are 
affiliated  prasons  of  the  directors  or 
officers  of  a  BOC  within  the  meaning  of 
section  2(a)(3XC)  of  die  Act  are  subject 
to  section  57(aX4).  Under  section 
2(aX3)(C).  an  affiliated  person  of  anotfaar 
person  indudes  any  person  directly  or 
indirecdy  controlled  by  such  othw 
person. 

2.  Section  57(i)  of  the  Act  {novidee 
that,  until  the  SEC  prescribes  rules 
under  section  57(a)(4),  the  SEC's  rules 
under  sections  17(a)  and  17(d)  of  the 
Act  ^phceble  to  doaed-«nd  investment 
companies  shall  be  deemed  to  ^ply  to 
sections  57(a)  and  57(d).  Becauae  the 
SEC  has  not  adopted  any  rules  under 
section  57(aX4),  rule  17d-l  applies. 

3.  Rule  17d-l  under  die  Act  generally 
prohfliitB  affiliated  persons  of  aa 
investment  company  from  entering  into 
joint  transactions  with  the  company 
without  prior  SEC  authorization.  In 
passing  upon  applications  undo-  rule 
I7d-l(b),  die  SEC  will  considor  whadiar 
the  partidpation  by  the  BDC  in  such 
joint  transaction  is  consistent  with  the 
provisions,  policies,  and  puipoees  of  the 
Ad  and  the  extent  to  wfakdi  such 
partidpation  is  on  a  basis  diflfiarent  from 
at  less  advantageous  than  that  of  odier 
pertidpants. 

4.  Applicante  state  that,  beceuae  the 
BVP  mtities  may  be  deemed  to  be  undar 
common  control  with  the  Investment 
Adviser  through  the  ctxnmon  iiwiaailiip 
of  the  BVP  entities'  respective  numwgJT^ 
gsaaral  partners  with  the  Investment 
Adviser  and  also  throogfa  the  common 
identity  of  certain  principals  of  the  BVP 
entities'  managing  general  partners  and 
the  Investment  Adviser,  the  BVP  entities 
may  be  persons  affiliated  with  the 
CoBipany  under  section  57(b)  of  ^  Act 
and  therefore  may  be  prohibited  by 
section  57(aX4)  of  the  Act  and  rule  17d- 
1  from  partidpating  in  the  propoaed  co- 
investment  program  widmut  exemptive 
relief. 

5.  Applicante  asqwct  that  co- 
investment  in  portfolio  rftiiip«t««—  by 
the  Company  and  ConqiMiy  Affiliates 
will  increese  favorable  invastmant 
opportunities  for  the  Company, 
^plicante  state  diet  an  inveatanem 
company  that  makes  venture  cqiital 
invastmaots  tjrpically  limite  ite 
partidpetion  in  any  one  transartinn  to 
a  specific  dcdlar  amount  Applicante 
state  that,  when  the  Investment 
identifies  venture  c^tal  investmant 
opportunities  requiring  larger  a^iital 
nommitmants,  it  must  teek  the 
partidpetion  of  other  venture  cepilri 
entitiea.  Applicante  believe  that  the 
anilability  of  dM  Company  Affiliates  w 

of  the  Conpany  OM^ 
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•Ueviats  th^  necasiity  in  certain 
drcumstances. 

6.  The  Investment  Adviser  believes 
that  it  will  be  advantageous  for  the 
Company  to  co- invest  with  the 
inveatment  obfectives.  policies,  and 
restrictions  of  the  Company.  The 
Inveatment  Adviser  also  believes  that 
co-investment  by  the  Company  and  the 
Company  Affiliates  will  provide  the 
opportimity  for  achieving  greater 
diversification  and  exercising  greater 
influence  on  the  portfolio  companies  in 
which  the  Company  and  Company 
Affiliates  co-invest. 

7.  Applicants  submit  that  the  formula 
for  the  allocation  of  co-investment 
opportunities  among  the  Company  on 
the  one  hand  and  the  Company 
Affiliates  on  the  other  and  the  advance 
approvals  of  the  required  majority 
(within  the  meaning  of  section  57(o)  of 
the  Act)  of  diiectras  of  the  Company,  as 
provided  in  condition  1  below,  will 
ensurs  that  the  Company  will  be  treated 
furly.  Applicants  alao  contend  that  the 
conditioos  to  which  the  requested  relief 
will  be  subject  are  designed  to  ensure 
that  prinripals  of  the  Investment 
Advinr  would  not  be  able  to  fisvor  Ae 
Company  Affiliates  over  the  Company 
through  the  allocation  of  investment 
opportunities  among  them. 


Applicants  agree  that  the  ratniestad 
order  shall  be  subject  to  the  following 
conditions: 

1.  (a)  To  the  extent  that  the  Company 
is  ctmsidering  new  investments.  tlvB 
Investment  Adviser  will  review 
investment  opportunities  on  bdialf  of 
the  Company,  including  investments 
being  considered  on  behalf  of  any 
Company  Affiliate.  The  Investmsnt 
Adviaar  will  determine  whether  tn 
investmoit  beingconsidered  on  behalf 
of  a  Company  Affiliate  ("Company 
Affiliate  Investment")  is  *ligiKlA  far 
investment  by  the  Company. 

(b)  If  the  Investment  Adviser  deems  a 
Company  AfOliate  Investment  eligible 
fat  the  Company  (a  "co-investment 
opportunity"),  the  Investment  Adviser 
will  determine  what  it  considos  to  be 
an  appropriate  amount  that  the 
Company  should  invest.  When  the 
aggregate  amount  recommended  for  the 
Company  and  that  sought  by  a  Company 
Affiliate  exceeds  the  amount  of  the  co- 
investment  ooportimity,  the  amount 
invested  by  the  Company  shall  be  besed 
on  the  ratio  of  the  net  assets  of  the 
Company  to  the  aggregate  net  assets  of 
the  Company  and  the  Company  Affiliate 
seeking  to  oaake  the  investment 

(c)  rollowing  the  ™»Hiig  of  the 
detnminations  refaped  to  in  (a)  and  (b), 


the  &nrestment  Adviser  will  distribute 


written  information  concerning  all  co- 
investment  opportunities  to  the 
Company's  directors  who  are  not 
"interested  persons"  as  defined  under 
section  2(a)  (19)  of  the  Act 
("Independent  Directon").  The 
information  will  include  the  amount  the 
Company  Affiliate  proposes  to  invest 

(d)  Information  regarding  the 
Investment  Adviser's  preliminary 
determinations  will  be  revie%ved  by  the 
Company's  Independent  Directors.  The 
Company  will  co-invest  with  a 
Company  Affiliate  only  if  a  required 
majority  (as  defined  in  section  57(o)  of 
the  Act)  ("Required  Majority")  of  the 
Company's  Independent  Directors 
conclude,  prior  to  the  acquisition  of  the 
investment,  that: 

(i)  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid, 
are  reesonable  and  fisir  to  the 
shareholders  of  the  Company  and  do  not 
involve  overrenrhing  of  the  Company  or 
such  shareholders  on  the  part  of  any 
person  concerned; 

(ii)  The  transaction  is  consistent  with 
the  interests  of  shareholders  of  the 
Company  and  is  consistent  vrith  the 
Campan3r's  investment  obfectives  and 
policies  ss  recited  in  filings  made  by  the 
Company  under  the  Securities  Act  of 
1933,  as  amended,  its  registration 
statement  and  reports  filed  under  the 
Securities  Exchange  Act  of  1934.  as 
amended,  and  its  reports  to 
shareholders; 

(iii)  The  investment  by  the  Compeny 
AfKliate  would  not  disadvantage  the 
Company,  and  that  participation  by  the 
Company  would  not  be  on  a  basis 
diffarent  from  or  less  advantageous  than 
that  of  the  Company  Affiliate;  and 

fiv)  The  proposed  investment  by  die 
Compeny  will  not  benefit  the 
Investment  Adviser  or  any  affiliated 
entity  thereof,  other  than  the  Company 
Affiliate  making  the  coinvestment, 
except  to  the  extent  permitted  pursuant 
to  sections  17(e)  and  57(k)  of  the  Act 

(e)  The  Compmy  has  tiie  right  to 
decline  to  participate  in  the  co- 
investment  opportunity  or  purchase  less 
than  its  full  aUocatim. 

2.  The  Company  will  not  make  an 
investment  for  is  portfolio  if  any 
Company  Affiliate,  the  Investment  for 
its  portfolio  if  any  Company  Affiliate, 
the  Investment  Adviser,  or  a  person 
amtroUing.  controlled  by,  or  under 
common  control  with  die  Investment 
Adviser  is  an  existing  investor  in  such 
issuer,  with  the  exception  of  a  follow- 
on  investment  that  complies  with 
condition  number  5. 

3.  For  my  purrhase  of  securities  by 
the  Company  in  n^iich  a  Company 
Affiliate  is  a  joint  participant  the  tenns. 
conditions,  price,  class  of  seciirities. 


settlonent  date,  and  registration  right 
shall  be  the  same  for  the  Company  and 
the  Company  Affiliate. 

4.  If  a  Company  Affiliate  elects  to  sell, 
exchange,  or  otherwise  dispose  of  an 
interest  in  a  seciuity  that  is  also  held  by 
the  Company,  the  Investment  Adviser 
will  notify  the  Company  of  the  proposed 
disposition  at  the  eerliest  practical  time 
and  the  Company  will  be  given  the 
opportunity  to  participate  in  the 
di^Msition  on  a  proportionate  basis,  at 
the  same  price  and  on  the  same  terms 
and  conditions  as  those  applicable  to 
the  Company  Affiliate.  The  Investment 
Adviser  will  formulate  a 
recommendation  as  to  participation  by 
the  Company  in  the  proposed 
disposition,  and  provide  a  written 
recommendation  to  the  Company's 
Independent  Directors.  The  Company 
will  participate  in  the  disposition  to  the 
extent  that  a  Required  Majority  of  its 
Indepoident  IKrectors  determine  that  it 
is  in  the  Company's  best  interest  Eadi 
of  the  Company  and  the  Company 
Affiliate  will  bear  its  own  expenses 
aasocisted  with  any  such  disposition  of 
a  portfolio  security. 

5.  If  a  Company  AfBliate  desires  to 
make  a  "follow-on"  investment  {i.e.,  an 
additional  investment  in  the  same 
entity)  in  a  portfolio  company  whose 
securities  are  held  by  the  Company  or 
to  exerose  warrants  or  other  rights  to 
purchase  securities  of  the  issuer,  the 
Investment  Adviser  will  notify  tlie 
Company  of  the  proposed  transaction  at 
the  eerliest  practical  time.  The 
Investment  Adviser  will  formulate  a 
recommendation  as  to  the  proposed 
(larticipation  by  the  Company  in  a 
follow-on  investment  and  provide  die 
recommendation  to  the  Company's 
Independtrnt  Directors  along  wfith  notice 
of  tlM  total  amount  of  the  follow-on 
investment  The  Company's 
Independent  Directors  will  make  th«r 
own  determination  with  respect  to 
follow-on  investment.  To  the  extent  that 
die  amount  of  a  follow-on  investment 
opp(»tunity  is  not  based  on  the  amoimt 
of  the  Company's  and  the  Company 
Affiliate's  initial  investments,  the 
relative  amount  of  investment  by  the 
Company  Affiliate  and  the  Company 
will  be  besed  on  the  ratio  of  the 
Conpany's  remaining  funds  available 
for  investment  to  the  aggregate  of  the 
Company's  and  the  Compeny  Affiliate's 
remaining  funds  available  for 
investment  The  Company  wiD 
participate  in  the  investment  to  the 
extent  that  a  Required  Majority  of  its 
Independent  Directors  determine  that  it 
is  in  the  Company's  best  interest  The 
acquisition  of  follow-on  investments  aa 
permitted  by  this  condition  vrill  be 
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subject  to  the  other  conditions  in  the 
application. 

6.  The  Company's  Independent 
Directors  will  review  quarterly  all 
information  concerning  co-investment 
opportunities  during  the  preceding 
quarter  to  determine  whetho'  the 
conditions  in  the  application  were 
complied  with. 

7.  The  Company  will  maintain  the 
records  required  by  section  57(0(3)  of 
the  Act  as  if  each  of  the  investments 
permitted  under  these  conditions  were 
apfmived  by  the  Company's 
Independent  Directors  under  section 
57(f). 

8.  No  Independffiit  Director  of  the 
Company  will  be  a  director  or  general 
partner  of  any  Company  Affiliate  with 
which  the  Ccnnpany  co-inveats. 

For  the  SEC  by  the  Division  of  Invastmant 
Managsmant  under  delagstad  authority. 
lH.McFnla4 


D^mtySacntaiy. 
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Of  Filing  Of  PropoMdflule  CtMnge  by 
ttM  CMcago  BowdOpUora  Enlwnge, 
Inc.  to  nelaling  to  "Go  Along"  Ordars 

October  20, 1997. 

Pursuant  to  Section  19(bHl)  of  the 
Securities  Exchange  Act  of  1034 
("Act").  15  U.S.C  78s(bKl),  notiaf  is 
hereby  given  that  on  September  25. 
1997.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  in  below,  which  Items 
have  been  prepared  by  die  self- 
regulatmy  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rrde 
change  from  interested  persons. 

L  Setf-Ragnlatory  OrganizatioB's 
Statemant  of  the  Terns  of  Safaataaoe  of 
dw  Propoaad  Rule  OMBge 

The  CBQE  proposes  to  issues  a 
regulatory  circular  which  would 
esteblish  the  representetion  of  "go 
along"  orders  on  the  floor  of  the 
Exchange  as  a  violation  of  just  and 
equitable  principles  of  trade  pursuant  to 
Exchange  Rule  4.1.  The  text  of  the 
propoaed  rule  change  is  available  at  the 
Office  of  the  Secretary.  CBOE  and  at  the 
Commission. 


n.  Self-Regulatory  Orgaaizrtioa'a 
Statement  of  the  Puipuee  of^  and 
Statutory  Basis  for,  tte  Proposed  Knb 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
stetements  concerning  the  purpose  of 
and  basis  for  the  inopoaed  rule  diange 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  stetements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sec^ons  A.  B,  and  C  below,  of  the  moat 
significant  aspects  of  such  stetements. 

A.  Self-Regulattuy  Organization's 
Statanent  (^  the  Purposes  of,  and 
Statutory  Basis  for.  the  Propoaed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  prohibit  floor  brokers  from 
representing  or  executing  "go  along" 
orders  (as  fiuther  descritod  below)  on 
the  floor  of  the  Exchange.  The 
representetion  or  execution  of  sudi 
orders  will  be  considered  an  act 
inconsistent  with  just  and  equiteble 
principles  of  trade  pursuant  to  Exchange 
Rule  4.1.  The  Exchange  proposes  to  set 
forth  the  prohibition  against  the 
representetion  of  "go  along"  orders  in  a 
r^ulatory  circular  describing  the  types 
of  conduct  which  would  be  considered 
to  be  violative  of  just  and  equitable 
principles  of  trade. 

Definition  of  "Go  Along"  Orders: 
Generally,  a  "go  along"  order,  or  a  "not 
held  with  the  crowd"  order,  is  an  order 
that  instructo  a  floor  broker  to  bid  or 
offer  (as  appropriate  for  the  type  of 
order)  at  the  price  astaUished  by  the 
other  participants  in  die  trading  crowd. 
Generally,  the  customer  will  specify 
whether  the  order  is  to  buy  or  sell,  the 
number  of  contracts,  the  series,  and  the 
strike  price.  Typically,  the  floor  broker 
will  be  instructed  to  buy  when  the 
majority  of  the  of  the  market-makers 
participating  on  a  trade  ara.selling. 
These  orders  often  are  placed  by  market- 
making  firms  as  a  side  business,  by 
upstairs  broker-deelers  who  want  to 
participate  in  "market  making."  and  by 
specialists  on  othm  exchanges.  These 
orders  are  entered  in  both  multiply- 
traded  and  singly  listed  o|>tian  classes. 
As  proposed,  such  an  order  would  be 
prohibited  even  if  the  bid  or  ofiier  does 
not  match  exacUy  the  price  established 
by  the  other  partiapants  in  the  tradii^ 
crowd  as  long  as  the  customer  has  given 
the  broker  discretion  to  determine  what 
to  hid  or  aikt  based  upon  the  prices 
established  by  the  other  participants. 


Rationale  for  the  Prohibition  Agaiiut 
'X^  Along  Orders":  The  Exchange 
believes  that  the  continued 
representetion  of  this  class  of  orders  on 
the  floor  of  the  Exchange  poses  a  serious 
threat  to  the  continued  viability  of  the 
CBC^  market-maker  Systran,  as 
enolained  below. 

The  execution  of  "go  along"  orders 
provides  a  disincentive  to  the 
transaction  of  a  market-making  fmiiii'iici 
and  thus,  threatens  the  continued 
viabilityj^the  market-making  system. 

The  CBOE  believes  its  market-marker 
system  has,  since  ite  inoeptioa. 
provided  liquid,  deep,  fair,  and  reliable 
matketo  ftv  hundreds  of  option  classes 
in  thousands  of  different  series.  These 
liquid  maricets  are  brought  about 
through  the  efforts  of  numerous  market- 
makers  who  are  willing  to  take  on 
varfbus  affirmative  obll^tions  in 
exchange  for  the  opportunity  to  stand  in 
a  trading  crowd  and  trade  with  and 
against  other  market  participants.  The 
various  affirmative  obligations  are 
established  by  Exchange  rules.> 
including  Rule  8.7  vdiich,  among  other 
things,  requires  market-makers  to 
"mgage  *  *  *  in  dealings  for  his  o«m 
account  when  there  exists,  or  it  is 
reasonably  anticipated  that  there  wriU 
exist  a  lack  of  {moe  contiiiuity.  a 
temporary  disparity  between  the  supply 
of  and  demand  for  a  particular  option 
contract  or  a  tranporary  distortion  of  the 
price  relationships  between  option 
contracts  of  the  same  class."  RuAe  8.7.03 
imposes  distribution  of  activity 
requiranents  on  market-markers.  Rule. 
8.51  obligates  market-makers  to  honor 
disseminated  market  quotes.  In  addition 
to  being  required  to  meet  die  above 
obligations,  CBOE  market-makers  are 
subject  to  plenary  oversight  and 
regulation  by  the  CBOE.^  In  short,  the 
system  of  affirmative  obligations  and 
oversight  embodied  in  CBOE  Rules 
sul^ecta  market-makers  to  a  great  deal  of 
responsibility,  in  order  to  assure  the 
quality  and  liquidity  of  the  CBOE 
markets. 

The  CBOE  believes  that  "go  along" 
orders  interfere  with  this  oUfgatitm- 
opportunity  trade-off  of  Exchange 
nunket-making.  Essentially,  those 
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market  participants,  generally 
professional  traders,  who  enter  "go- 
along"  orders  are  attempting  to  realize 
the  opportunity  of  market-making 
wnthout  accepting  any  of  the 
obligations.  In  addition,  by  their  nature, 
"go  along"  orders  do  not  provide  any 
incremental  liquidity  or  price  discovery 
because  the  market  participant  entoing 
the  "go  along"  order  is  merely  trading 
at  a  price  at  which  the  market-makers 
were  willing  to  trade.  These  market 
participants,  as  customers,  however,  are 
not  obligated  to  fulfill  any  of  the 
obligations  of  market-makers  and  their 
activity  is  typically  not  subject  to 
Commission  or  Exchange  oversight 
These  orders  can  be  entered  from  off  the 
floor  of  the  exchange  and  can  be 
canceled  at  the  complete  discration  of 
the  customer.  Therefore,  these  orders 
dilute  the  participation  of  those  matket- 
makers  who  do  provide  liquidity  on  a 
continual  basis  both  in  good  times  and 
in  bad. 

Likewise,  common  sense  dictates 
these  orders  do  not  provide  any  price 
discovery.  As  explained  further  below, 
options  are  priced  in  an  efficient  maAat 
such  as  the  CBOE  by  the  skill  of  the 
individual  market-makers  and  their 
ability  to  employ  complex  pricing 
models  and  strat^es.  "Go  along" 
orders  add  nothing  to  this  process,  but 
simply  piggyback  on  the  expertise  and 
experience  of  thoae  participants  who 
have  taken  on  affirmative  obligations 
and  have  put  their  capital  at  risk. 

The  potential  danger  of  this  type  of 
activity  and  any  other  activity  that 
providBe  a  disincentive  to  market- 
making  is  that  this  activity  could  lead  to 
an  irremediable  decline  of  OSOE's 
existing  market-making  system  and  the 
protections  to  public  investors  that  that 
syston  provides.  It  is  hard  work  for 
CBQE  market-makers  to  stand  in  crowds 
and  fulfill  their  numerous  obligatians 
imder  Exchange  rules.  The  regjilation  to 
which  market-makers  are  subject  may  be 
necessary,  but  it  is  burdensome.  If  thie 
mles  of  the  Exchange  allow  a  trader  to 
send  such  orders  from  off  the  floor 
whenever  he  wants  and  to  be  able  to 
cancel  the  orders  at  will,  without  having 
an  affirmative  obligation  to  stand 
behind  any  quotes  and  without  being 
subject  to  ovstsight,  more  and  more 
market-maken  may  decide  to  engage  ia 
such  activity  and  forgo  the  numerous 
risks  involved  in  market-making.^  The 
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resultant  decline  in  liquidity  and  capital 
would  inevitably  compromise  the 
quality  of  CBOE's  markets  and  harm  the 
public  Ultimately,  the  proliferation  of 
this  type  of  activity  coiild  even  threaten 
the  viability  of  CBOE's  markets. 
Ironically,  these  orders  rely  on  the 
pricing  efficiency  of  a  market  to  be 
effective;  yet,  these  orders  interfare  with 
that  pridi^  efficiency. 

Although  a  "go  along"  order  may 
have  some  upper  or  lower  limit  price 
(but  often  it  does  not),  the  essence  of  a 
"go  along"  order  is  that  it  relies  on  the 
pricing  of  the  market-makers  in  the 
crowd.  A  person  entering  a  "go  along" 
order,  therefore,  does  not  make  any 
independent  market  judgment  on  the 
price  of  the  option.  It  is  the  dependence 
upon  the  acticms  of  the  market-makers 
who  establish  the  prices  and  provide 
liquidity  that  makes  this  type  of  order 
objectionable.  Although  market  orders 
arguably  also  rely  on  me  pricing  of  the 
market-makers,  market  oniers  do  not 
provide  a  disincentive  to  maiiwt-making 
as  "go  afong"  orders  do.  Even  if  "go 
along"  orders  or  similar  orders  were 
entered  on  the  floor  of  the  New  York 
Stock  Exchange  or  another  stock 
exchange,  the  Exchange  does  not  believe 
these  orders  would  be  as  objectionable 
in  the  context  of  a  stock  exchange  as 
they  are  on  the  CBOE  options  floor, 
because  of  the  nature  of  the  pricing  of 
these  difference  securities.  On  any  given 
market  thoe  is  only  one  market  (bid  and 
ofbr)  for  a  particular  stock.  The  price  is 
determined  accrading  to  the 
fundamentals  of  the  issuer  and 
according  to  the  principles  of  supply 
and  demand  for  the  shares  of  the  stock. 
Conversely,  for  any  given  underlying 
stock,  there  may  be  markets  for  twenty 
or  more  difforent  puts  and  calls. 
Because  options  are  derivative 
securities,  the  markets  on  these  puts  and 
calls  are  afhctad  by  information  about 
the  markets  for  the  underlying  securities 
and  related  interests,  but  also  by 
complex  mathematical  formulas  and 
volatility  assumptions.  The  pricing  of 
options  is  a  necessary  and  critical 
function  perfermed  by  market-makers 
and  because  of  the  complexity  involved 
and  the  individual  assumptions 
reqiiired  it  is  obviously  a  function  for 
which  market-makers  take  a  proprietary 
interest  Therefore,  the  use  of  an  order 
to  replicate  the  actions  of  the  market- 
makers  and  to  dilute  their  participation 
in  a  trade  provides  a  disincentive  to  a 
market-maker  to  meet  his  affirmative 
obli^Btions  and  to  develop  pricing 
formulas  and  strategies. 
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The  prohibition  of  these  types  of 
orders  does  not  limit  market 
accessibility. 

The  Exchange  imderstands  the 
Commission's  concern  with  ensuring 
the  accessibility  of  public  markets  to 
ordos  bam  all  market  partici{>ants.  The 
proposed  prohibition  would  not  be  ■ 
prohibition  against  any  category  of 
market  participants  but  against  a  type  of 
activity  that  threatens  the  system  itself. 
The  prohibition  woidd  not  limit  access 
to  CBOE  markets  to  any  person  who  has 
access  to  the  market  currently;  any 
participant  who  currently  employs  "go 
along"  ordera  would  be  entitled  to  enter 
limit  ordera,  market  orden,  and  any 
number  of  contingency  orders.  By 
specifying  that  the  broker  representing 
the  order  should  trade  tvith  the  maiket- 
makera  in  the  crowd,  the  order  ensures 
that  these  ordera  will  be  inaccessible  to 
those  market-maken. 

The  restriction  is  also  designed  to 
assure  equal  regulation  of  and  a  Cair 
competition  among  all  persons  malHng 
markets  on  the  CBOE,  thus  serving  thasa 
important  purposes  of  the  Act 
Individuals  sending  these  types  of 
ordera  as  a  pattern  of  behavior  are 
attempting  to  act  as  market-makera 
without  fulfilling  affirmative 
obligations.  Any  person  who  wishes  to 
compete  as  a  market-maker  in  CBOE 
securities  can  do  so  by  becoming  a 
CBOE  member  and  subjecting  himself  to 
the  same  restrictions,  obligations,  and 
surveillance  as  every  other  CBOE 
market-maker.  There  is  no  burden  on 
competition  or  unfoir  limit  on  maricet 
access  to  require  all  competiton  to  play 
by  the  same  ground  rules. 

The  CBOE  believes  that  its  market- 
marker  system  has  served  and  continue* 
to  serve  the  public  well  by  providing 
deep  and  liquid  markets  for  hundreds  of 
claraes  of  options  listed  on  the 
Exchuige.  As  a  result,  the  Exchange 
believes  it  is  appropriate  to  prohibit 
activity  that  threatens  this  system 
without  any  raaulting  public  benefit 

2.  Statutory  Basis 

By  prohibiting  certain  types  of  orden 
that  interfere  with  the  continued 
performance  of  the  CBOE  market-maker 
SjTstem  and  assuring  equal  regulation  of 
and  a  fair  competition  among  all 
persons  making  markets  on  the  CBOE, 
CBOE  believes  that  the  proposed  rule 
change  is  consistent  witii  and  furthecs 
the  ol^ectives  of  Section  6(b)(5)  of  the 
Act*  in  that  it  is  designed  to  perfisct  the 
mechanisms  of  a  free  and  open  maricet 
and  to  protect  investon  and  the  public 
interest 


«»UJjC7aibNS). 
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B.  Self-Reg^atory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Manbers,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Dale  of  Eflectiveneaa  of  tfw 
Propoaed  Role  diange  and  Timiag  finr 
CaminiaaioB  Action 

Within  35  da3r8  of  the  publication  of 
this  notice  in  the  Federal  Kagieler  at 
within  such  longer  period  (i)  as  the 
Commission  may  desijmate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finHing  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  wiU: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoiicitatiaB  of  ra«».— *■ 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argumraits  concealing  the  forgoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
sobmiasion,  all  subsequent 
amendments,  all  written  statem^its 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  RefBrenoe 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refar  to  File  No. 
SRr<3OE-O7-50  and  should  he 
submitted  by  November  13, 1997. 

For  the  Commission,  by  the  Division  of 
Maikat  Riignlation.  punuant  to  delagated 
authority. 

MasSaral  H.  MtFarlaiid. 

Deputy  Secretaiy. 

[FR  Doc.  97-28307  Filed  10-24-«7;  8:45  am) 

sajjNG  cooi  »n9-si-m 


DEPARTMENT  OF  STATE 
[PuMto  Nolio*  Na  2t20] 

Advtoofy  CommMM  on  hit>fw>Uon>l 
uni|  NMemiyfKiiice 

A  meeting  of  the  Advisory  Committee 
on  International  Law  will  take  place  on 
Monday,  November  17, 1997,  from 
10:00  a.m.  to  approximately  4:00  pjn., 
as  necessary,  in  Room  1406  of  the 
United  States  Department  of  State,  2201 
C  Street,  N.W.,  Washington,  D.C  The 
meeting  will  be  chaired  by  the  Legal 
Adviser  of  the  Department  of  State, 
David  R.  Andrews,  and  will  be  open  tp 
the  public  up  to  the  capacity  of  the 
meeting  room.  The  meeting  wrill  focus 
on  developmento  involving  the 
International  Court  of  Justice  and  the 
International  Law  Commission,  worii:  on 
an  International  Criminal  Court,  the 
International  Criminal  Tribimals  for  the 
former  Yugoslavta  and  Rwanda,  and 
other  current  developmenta. 

Entry  to  the  building  is  controlled  and 
will  be  facilitated  by  advance 
arrangements.  Memben  of  the  public 
desiring  access  to  the  session  should,  by 
November  13, 1497,  notify  the  Office  of 
the  Assistant  Legal  Adviser  for  United 
Nations  AfEain  (telephone  (202)  647- 
2767)  of  their  name.  Social  Security 
number,  date  of  birth,  professional 
affiliation,  address  and  telephone 
nmnber  in  order  to  ariange  admittance. 
This  includes  botii  government  and 
non-^vemment  attendees.  All 
attendees  must  use  the  "C"  Street 
entrance.  One  of  the  following  valid  Ids 
will  be  required  for  admittancei  Any 
U.S.  driver's  license  with  photo,  a 
passport,  or  a  U.S.  Government  agency 
ID. 

Dated:  October  8, 1987. 
;ohaR.Oaok. 

Assistant  Lsgal  Adviser  fx-  United  Nations 
Affairs:  ExecutivB  Director.  Advisory       « 
Committee  (rf  International  Law. 
(FR  Doc.  97-28387  Filed  10-24-97;  8:45  am) 
■UMQ  OOOE  4710-aS-lt 


DEPARTMENT  OF  TRANSPORTATION 

Avition  Proc— dingt,  Agrewnim 
Filed  During  the  Vtfaak  Ending  Octobw 
17. 1967 

Hie  following  Agreemente  were  filed 
with  the  Departinent  of  Transportation 
undOT  the  provisions  of  49  U.S.C.  412 
and  414.  Answera  may  be  filed  within 
21  days  of  date  of  filing. 
DocJcet  Number:  OST-97-3007 
Date  Filed:  October  14, 1997 
Parties:  Memben  of  the  International 

Air  Transport  Assoctation 


Subfect: 
PTC12  Telex  Mail  Vote  892 
Algeria-U.S.  feres  rl-5' 
Conrrections — Telexes  TE421/TE425 
Intended  effective  date:  November  1, 
1997 

Dodat  Numiwr:  OST-97-300e 
Date  Filed:  October  14, 1997 
Parties:  Memben  of  the  International 

Air  Transport  Association 
Subfect: 

OOMP  Mail  Vote  893— Reso  011a 

Scandinavia-Gdansk/Poznan/Szczacin 
mileage  secton 

Intended  ECbctive  Date:  November 
1.1997 

DocJcef  Number:  OST-97-3000 
Date  Piled:  October  14, 1907 
Patties:  Memben  of  the  Intonational 

Air  Transport  Asaodation 
Sul^ect: 
PTC31 S/ORC  0032  dated  Oitebar  10. 
1007  •  .'T.-'  .^  — 

CiIcle  Pkdfic  fiqieditsd  Resos 

002f(n)ft073c(r2) 
TaUe»<-PTC31  S/ORC  Fares  0009 

dated 
October  10, 1997. 
Intended  efliacUve  date:  expedited 
November  15, 1997 
PaaladsV.TwlM, 
Docuowntoiy  Satvfees 
[FR  Doc  97-28326  Filed  10-24-47;  8:45  an) 


oePAnrTMEiir  of  transportatkni.. 

NOBoe  oi  AppNCSDon  for  cenmcMee  oi 


Air  wvner  reiiiNW  rneo  unoer 
Q  During  ttw  Week  Endbig 
17, 1967 

Tlie  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procediu^  Regulations  (See  14  CFR 
302.1701  et  seq).  The  due  date  for 
Answen,  Conforming  Applications,  or , 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  oy  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  ordor.e  - 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-07~3004. 

Date  Filed:  October  14, 1097. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  11, 1997. 

Description:  Applicatira  of  Prestige 
Airways,  Inc.,  formerly  NavCom 
Avtation  II,  Inc.  d/b/a  Prestige  Airways, 


/  Vol.  62,  No.  207  /  Monday.  October  27.  1997  /  Notices 


pursuant  to  Part  215  of  the  Economic 
Regiiiation«,  request  that  the 
Department  regiatar  its  new  corporate 
name  as  PRESTIGE  AIRWAYS.  INC, 
reissue  its  Certificate  in  the  name 
PRESTK^  AIRWAYS.  INC,  and  grant 
such  other  relief  that  it  may  find  to  be 
in  the  public  interest  It  is  further 
requested  that  the  effoctive  date  for  all 
SBch  cbanges  be  October  1. 1087. 

Docket  Number.  OST-97-3011. 

Date  Fiied:  October  14. 1997. 

Dae  Date  for  Answen,  Confdrmii^ 
AppUcatioitM,  or  Motion  to  hiodify 
Scope;  November  11. 1997. 

Deecxiption:  )oint  AppUcatifm  of 
American  hHwnatlonal  Airways.  Inc. 
and  IQtty  Hawk  Aiicargo.  Inc..  pursuant 
to  49  U.S.C.  Section  41105  and  Subpart 
Q,  applies  for  approval  of  a  de  facto 
trans£ar  of  route  authority  for  foreign  air 
transportation  held  by  AIA.  to  Kitty 
Hawk.  Inc..  ("KHI")  the  parent  compuiy 
of  Kitty  HawL 

Docket  Number:  OST-97-301 7. 
Date  Filed:  October  15, 1997. 

Dae  Date  for  Angwers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  November  12, 1997. 

Description:  Application  of  Sky  King. 
Inc.  pursuant  to  49  U.S.C  Section  41102 
and  Subpart  Q,  requesting  authority  to 
engage  in  interstate  and  foreign  charter 
air  transportation  of  persons  and 
propesty  (passenger  md  cai^o). 

Dockat  Number.  OST-07-3020. 

Date  Fliad:  October  15. 1987. 

Doe  Data  far  Antwms,  Cimfornung 
Appticatiatm,  or  Motion  to  ktodtfy 
Scope:  November  12. 1997. 

Deaaiption:  Application  of  United 
Air  Lines,  Inc..  pursuant  to  49  U.SC 
41101.  Part  210  of  the  Economic 
Regulations  and  Subpart  Q  of  the 
Department's  Regulations,  applies  for 
reikewal  of  its  Experimental  Certificate 
of  PuUic  Convenience  and  Necessity  for 
Route  246  authorizing  service  between 
the  United  States  and  the  People's 
Republic  of  China  (P  JI.C)  via  Japan. 
This  temporary  experimental  certificate 
is  presently  scheduled  to  expire  on  May 
1.1908. 

DocfceC  Number.  OST-07-3022. 

Date  Piied:  October  16, 1997. 

Due  Date  fot  Answers,  Conforming 
Apptictakms,  or  Motion  to  Modify 
Scope:  November  13. 1997. 

Deeaiption:  Application  of  Servant 
Air.  Inc..  pmsuant  to  49  U.S.C.  Section 
41101.  and  Subpart  Q  of  the 
Regulationa,  applies  far  a  certificate  of 
public  convenimce  and  necessity  for  an 
indefinite  term  to  perform  «r-K<tA^l^^ 


interstate  transportation  of  persons, 

property  and  msiL 

Paalatia  V.  Twins. 

Documentary  Serncea. 

[FR  Doc  97-28327  POad  10-24-07;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 


NoUee  No.  PE-«7-63| 

for  Eaaraptton;  Summary  Of 
Raeeiwad:  Dtaoultione  of 


AQB«CV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnOM:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


":  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitiaQS 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  siunmary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  cMiections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  ncrtice  nor  die  <nf)nyion  or 
omission  of  informatian  in  the  sxunmary 
is  intended  to  afiiact  the  legal  status  of 
any  petition  or  its  final  disposition. 
OATEK  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  November  20. 1997. 
Al>onei8CS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviatiffli  Administration,  Office  of  the 
Chi^  Counsel,  Attn:  Rules  Docket 
(AGC-200).  Petition  Docket  No. 

,  800  Independence  Avenue, 

SW..  Washington,  D.C  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  Internet 
addraas:  9-^IPRM-CMNTS9faa.dotgov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  me  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington.  D.C  20591;  telephone 
(202) 207-3132. 


RM  rjhthbi  wroiiATioM  ooirr/iCT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681.  Office 
of  Rulemaking  (ARM-1).  Fedanl 


Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  D.C.  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulation  (14  CFR  Part  11). 

Iuu«d  in  Wmhlngtcw.  D.C.  on  October  21. 

1997. 


IP.  Wfwms, 
Assitlant  Chief  Coanael  for  RegahtkmM. 

FstitioBs  far  Exanqilion 

Z>ocJce(  A^o.;  21780. 

Petitianv:  Qvil  Air  PatroL 

Sections  of  the  FAA  Affected:  14  CFR 
61.118. 

Description  of  Relief  Sou^t:  To 
permit  members  of  the  CAP  who  are  - 
private  pilots  to  continue  to  receive 
reimbursement  for  fuel,  oil,  and 
maintenance  costs  that  are  directly 
related  to  the  performance  of  official 
CAPmissfons. 

Dodb<  No.:  28975. 

i^titioner  AOG.  inc. 

Sections  of  tbe  FAR  Affected:  14  CFR 
145J7(b). 

Description  of  Relief  Sou^t:  To 
permit  AOG  to  pedbrm  maintenance  on 
flexible  and  integral  fuel  cells  at  its 
customers'  facilities  and  maintenance 
on  flexible  fuel  cells  at  the  petitioner's 
facility  without  providing  suitable 
permanent  housing  for  at  leest  one  of 
the  heaviest  aircraft  for  which  it  is  rated. 

DocJcat  No.:  28905. 

i^stftianen  Petroleum  helicopters.  Inc. 

Sections  of  Ae  FAR  Affected:  14  CFR 
135.1S2(a). 

Description  of  Relief  Sou^t:  To 
permit  PHI  to  place  two  Bell  214ST  , 
helicopters  (Registration  Nos.  N5980S 
and  N59806.  and  Serial  Nos.  28141  and 
28140.  respectively),  and  one  Bell 
412SP  helicopter  (Registntion  No. 
N142PH.  Serial  No.  33150),  on  PHI's 
Opentians  Specifications  and  to  opentB 
tbose  aircraft  in  nonacheduled  part  135 
operations  until  August  18,  2001, 
without  a  digital  fii^  data  recorder 
installed  in  those  aircraft 

DocJoBt  No.;  28855. 

Petitioiter:  Ofbhore  Logistics.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sou^t:  To 
permit  Offshore  to  opoate  certain 
multiengine  turbine-powered  rotorcnft 
with  a  seating  configuration  of  10  to  19 
seats,  excludiiag  any  required 
crewmember  seet.  that  was  brought  onto 
the  U.S.  register  after,  or  was  registered 
outside  the  United  States  and  added  to 
OfiEshore's  Operations  Specifications 
after.  October  11, 1991.  without  an 
approved  digital  flight  data  recorder. 
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Dispositions  of  Petitions 

Docket  No.:  26939. 

Petitioner:  Northern  Air  Cargo.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(f),  43.7(e).  and  121.379. 

Description  of  Relief  Sought/ 
Disposition:  To  Permit  NAC  to  perform 
maintenance,  preventive  maintenance, 
major  repairs,  and  alterations  under  the 
authority  of  its  part  121  air  carrier 
certificate  on  a  Douglas  IX>-6B  aircraft 
(Registration  No.  N7919C,  Serial  No. 
43554)  that  has  been  dry  leased  to  and 
is  operated  by  Aero  Petroleum 
Corporation,  a  14  CFR  part  91  opoator. 
Grant.  September  15, 1997,  Ex&nption 
No.  6678. 

Docket  No.:  28962. 

Petitioner.  Bombardier  Services 
Corporation  West  Virginia  Air  Center. 

Sections  of  the  FAR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Bombardier  to 
assign  copies  of  its  Inspection 
Procedures  Manual  (in^  to  key 
individuals  within  its  departments  and 
functionally  place  an  adequate  number 
of  EPMs  for  all  employees  to  access, 
rather  than  provide  a  copy  of  the  IPM 
for  each  of  its  supervisory  and 
inspection  personnel,  (^rint,  September 
17,  1997,  Exemption  No.  6677. 

Docket  No.:  27674. 

Petitioner:  IBM  Corporation  Flight 
Operations. 

Sections  of  the  FAR  Affeded:  14  CFR 
43.9(a),  43.11(aM3).  91.407(a)(2).  and 
145.57(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  IBM  Flight 
Operations  to  use  computerized 
personal  identification  codes  in  lieu  of 
the  physical  signatures  required  to  issue 
an  airworthiness  release  and/or 
approval  for  retiim  to  service  for  the 
aircraft  operated  by  IBM  Flight 
Operations  and  the  aeronautical 
products  that  IBM  Flight  Operations 
maintains  for  its  repair  station 
customera.  Grant.  September  25. 1997, 
Exemption  No.  6176A. 

Docket  No.:  28919. 

Petitioner  Baldev.  S.  Bambhra. 

Sections  of  the  FAR  Affected:  14  CFR 
65.93. 

Description  of  Rplief  Sought/ 
Disposition:  To  permit  Mr.  Bambhra  to 
renew  his  inspection  authorization  even 
though  he  did  not  apply  to  an  FAA 
Flight  Standards  District  Office  for 
renewal  before  the  March  31, 1997, 
deadline  required  by  CFR  14  part  65.93. 
Denial.  September  IS,  1997,  Exemption 
No.  6679. 

Docket  N6.:  28186. 

Petitioner:  MTU  Maintenance  Q^IBH. 
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Sections  of  the  FAR  Affected:  14  CFR 
3(aKl). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  MTU-H  to 
develop  and  approve  major  repair  data; 
as  well  as  to  inspect,  repair,  maintain, 
overhaul,  and  return  to  service  aircraft 
engines,  appliances,  parts,  and 
components  for  installation  on  any  U.S. 
-registered  aircraft.  These  functions 
would  be  performed  without 
geographical  limitations  and  in 
accordance  with  MTU-^I's  ratings. 
Denial,  September  24, 1997,  Exemption 
No.  6683. 

Docket  No.:  27601. 

Petitioner:  Cielos  Del  Sur  S  A.  D/B/A/ 
Astral  Lineas  Aereas. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Astral  to 
subetitute  the  cidil»ation  standards  of 
the  instituto  Nacional  de  Tecnologia 
Industrial,  for  the  calibration  staudards 
of  the  U.S.  National  Institute  of 
Standards  and  Technology,  ftwmerly  the 
National  Bureau  of  Standards,  to  test  its 
inspection  and  test  equipment.  Denial, 
October  6,  1997,  Exemption  No.  6690. 

[FR  Doc.  97-28413  Piled  1&-24-97;  8:45  am) 

BHJJNO  OOOC  4ei0-1»4« 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Tariff  Ctassilication  of  Drfflad 
Soflvvood  Lumbar 

AQBICY:  U.S.  Customs  Service, 
Department  of  Treasury. 
ACTION:  Solicitation  of  comments 
regarding  the  commercial  uses  of  wood 
studs  with  drilled  holes. 


r:  This  notice  advises  the  public 
that  Customs  is  soliciting  information 
about  drilled  softwood  lumber  studs 
that  pertains  to  their  classification 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS). 

New  York  Ruling  Letter  (NY)  B81564. 
dated  February  18, 1997,  addressed  the 
classification  of  studs  measuring  2'  by 
4',  and  2'  by  6'.  in  lengths  of  8  to  10  feet. 
These  studs  also  featured  two  one-inch 
diameter  holes  drilled  in  the  center  of 
each  board  about  16  inches  from  the 
end.  It  was  indicated  that  the  boles 
served  the  purpose  of  allowing  electrical 
wiring,  cables  or  pipes  to  be  run  through 
the  studs  during  wall  construction. 
Pursuant  to  NY  Ruling  Letter  B81564 
the  merchandise  was  classified  in 
heading  4418,  HTSUS,  which  provides 
for,  among  other  things,  builder's 
joinery  and  carpentry  of  wood. 


Since  the  issuance  of  NY  B81564 
Customs'  classification  of  drilled 
softwood  lumber  used  for  structural 
purposes  has  been  called  into  question. 
Generally,  it  is  alleged  that  Customs' 
decision  could  result  in  circumvention 
of  the  "1996  Softwood  Lumber 
Agreement  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada"  by  shifting 
certain  liunber  firim  heading  4407. 
which  is  subject  to  the  Agreement,  to 
heading  4418.  wdiich  is  not  sul^ect  to 
the  Agreement  Among  the  questions 
are:  (1)  Whether  the  holes  that  are 
drilled  into  the  studs  actually  save  a 
purpose  and  cause  the  studs  to  be  suited 
to  a  particular  use?  (2)  whether  the 
drilling  of  the  studs  limits  their 
application  in  construction?  (3)  whether 
there  are  other  commercially  recognized 
uses  for  drilled  softwood  lumber  of 
heading  4418,  HTSUS? 

The  purpose  of  this  notice  therefore, 
is  to  solicit  information  pertaining  to  the 
commercial  uses  of  drilled  softwood 
lumber  which  Customs  has  classified  in 
heading  4418,  HTSUS,  which  provides 
for,  among  other  things,  builder's 
joinery  and  carpentry  of  wood.  This 
classification  is  based  on  the  belief  that 
the  holes  drilled  into  the  wood  suit  it 
for  certain  structxiral  purposes  and 
disqualify  it  for  othera. 
DATES:  Comments  must  be  received  on 
or  before  December  26. 1997. 
AODRESSCS:  Written  conunents 
(preferably  in  triplicate)  may  be 
addressed  to  U.S.  Customs  Service, 
Office  of  Regulations  and  Rulings. 
Attention:  Textile  Classification  Branch, 
1300  Pennsylvania  Avenue,  N.W., 
Washington,  D.C,  20229.  Comments 
submitted  may  be  inspected  at  the 
Textile  Classification  Branch,  Office  of 
Regulations  and  Rulings,  located  at  1300 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C. 

RM  PURTNER  STOnMATlOW  CONTACT: 
Josephine  Baiamonte,  Textile 
Classification  Branch,  (202)  927-2380. 

SUPPLBfENTAflY  i«^)RMATION: 

Backgroond 

This  notice  advises  interested  parties 
that  Customs  is  soliciting  information 
about  the  commercial  uses  of  drilled 
softwood  lumber  studs.  A  distinction 
between  drilled  lumber  and  rough  or 
dressed  lumber  existed  in  the  former 
Tariff  Schedules  of  the  United  States 
(TSUS).  This  distinction  has  been 
carried  over  to  the  present  Harmonized 
Tariff  so  that  less  processed  wood 
appears  at  the  beginning  of  Chapter  44. 
HTSUS.  followed  by  more  advanced 
wood  in  later  headings  within  the  same 
chapter.  Thus,  for  example,  heading 


55668 


Twianl  Regfater  /  Vol.  62.  No.  207  /  Monday.  October  27.  1997  /  Notices 


4407,  HTSUS.  k  a  general  provision  for 
wood  that  has  not  been  processed  in  any 
way,  other  than  provided  for  under  that 
heading.  The  Explanatory  Notes  to  the 
Harmonized  Commodity  Description 
and  Coding  System  (EN)  to  heading 
4407.  HTSUS.  state  in  relevant  part 

The  pnxiiicts  of  this  hnarting  nuy  be 
planed  (whether  or  apt  the  an^e  fionned  fay 
t«ro  sdiaoent  aides  is  slightly  rounded  during 
the  planing  process),  sanded,  or  aad-jointsd. 
,  e.g.  Ilii§»  )oinlu  J  (see  the  General 
ttqilanaliaj  Note  to  this  Chapter). 

The  EN  continue  to  exclude  from  the 
heading  "builders"  joinery  and 
carpentry"  (heading  4418). 

Heading  4418,  HTSUS.  provides  for. 
among  other  things,  builders'  joinery 
and  carpentry  of  wood.  The  EN  to 
heading  4418  Mate,  in  part 

This  heeding  applies  to  woodwork, 
including  that  of  wood  maiquetiy  or  inlaid 
wood,  used  in  tiie  constructioa  of  any  kind 
of  building,  etc,  in  the  Conn  of  assembled 
goods  or  as  remgniMhto  unassembled  pieces 
(e.g.,  prepared  with  tenons,  mortises, 
dovetails  or  other  •imilar  joints  tar 
assembly),  whether  or  not  mth  their  metal 
fittings  such  as  hinges,  locks,  etc 

The  term  "joinery"  applies  more 
paiticukriy  to  builders"  fitting  (such  as 
doors,  windows,  shutters,  stairs,  door  ot 
window  &amas),  whereas  the  term 
"carpentry"  raian  to  woodwork  (such  as 
heemi,  rafters  and  roof  struts)  used  for 
structural  purposes  or  in  scafibldings.  arch 
supports,  etc..  and  includes  assembled  ' 

shuttering  for  concrete  constructional  wotk 

*  «  • 

"Carpentry"  is  defined  m: 
the  art  of  shaping  and  assnmhtlna  structural 
woodwork.  Webster's  Ninth  New  CoUegiate 
Dictionary,  1991 

work  which  is  perfonnad  by  a  craftsman  in 
cutting,  framing,  and  joining  pieces  of  timber 
in  the  construction  of  ships,  houses  and  other 
structures  of  a  similar  duncter. 
Ardiitectural  and  Building  Trades 
Dictionary,  1974 

On  February  18. 1997.  Customs  issued 
NY  B81S64  clasaifying  driUed  softwood 
studs  used  for  structural  purposes  in 
heading  4418.  HTSUS.  Since  the  studs 
were  understood  to  be  used  for 
structural  piirposes.  the  classification  of 
that  merchandise  in  heading  4418. 
HTSUS.  was  consistent  with  the 
reforence  made  to  "carpentrjr"  in  both 
the  EN  and  a  number  of  consulted 
lexicographic  sources. 

We  are  inviting  comments  regarding 
the  role  of  the  drilled  holes  and  their 
function,  that  is,  do  the  holes  limit  the 
use  of  drilled  studs  in  construction 
relative  to  undrilled  studs,  thus 
warranting  classification  in  heading 
4418,  HTSUS?  Pending  the  comment 
pwiod  and  the  review  of  comments 
received  in  response  to  this  notice  no 
fiuthar  rulings  will  be  issued  by 


Customs  with  respect  to  drilled 
softwood  lumber.  Additionally,  imtil 
the  resolution  of  this  issue,  we  are 
restricting  the  determination  in  NY 
B81564  to  the  facts  of  that  specific  case, 
and  as  such,  there  should  be  no  reliance 
by  third  parties  on  NY  B81564  fior 
prospective  or  future  importations  of 
drilled  softwood  lumber.  Qaims  for 
detrimental  reliance  under  section 
177.9,  Customs  Regulations  (19  CFR 
177.9),  will  not  be  entertained  for 
actions  occurring  on  or  after  the  date  of 
publication  of  this  notice. 


Consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  section 
1.4.  Treasury  Department  Regulations 
(31  CFR  103.11(b)).  on  regular  business 
days  between  the  hours  of  9:00  a.m.  and 
4:30  p.m  at  the  Office  of  Regulations 
and  Rulings,  1300  Pennsylvania 
Avenue,  N.W..  Washington.  D.C 


AcOag  Cnmminioner  ofCuMtoau. 
Approved:  Saptambar  34. 1997. 
JohB  P.  Stepeoai, 

Deputy  Anutant  SacnUuytifthe  Tnamuy. 
(FR  Doc  97-28301  Piled  10-24-97;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

hHwiMl  RsvMNM  Sarvto* 

PropoMd  CoH«ction:  Commant 
RaquMt  for  Rmwhm  ProoMlur*  97-47 


r:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


WJMMAHY.  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(cK2)(A)).  CurrenUy.  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  97-47,  Form  941 
Electronic  Filing  (ELF)  Program. 
DATES:  Written  comments  should  be 
received  on  or  before  Decembm  26. 1997 
to  be  assured  of  consideration. 


Direct  all  wrritten  comments 
to  Garrick  R.  Shear.  Intomal  Revenue 


Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
RM  RmTHCR  WronHATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  hitemal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPI^»ITARV  mrmmation: 

Title:  Form  941  Electronic  FiUng 
(ELF)  Program. 
OMB  Number:  1545-1557. 
iievenuo  Procedure  Number:  Revenue 
Procedure  97-47. 

Abstract:  Revenue  Procedure  97-47 
sets  forth  the  requirements  of  the  Form 
941  Electronic  Filing  (ELF)  Program, 
under  which  a  taxpayer  that  is  a 
Reporting  Agent  may  electronically  file 
Fonn  941,  Employer's  Quarterly  Federal 
Tax  Return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  Federal,  state,  local  or 
tribal  govemmente. 

Estimated  Number  (^Respondents: 
200. 

Estimated  Time  Per  Respondent:  46 
hours.  32  minutes. 

Estimated  Total  Annual  Burden 
Hours:  9.305. 

The  following  paragraph  applies  to  all 
of  the  collections  of  inficnination  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unlees  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  aro  confidential. 
as  required  by  26  U.S.C  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simunarizad  and/or  included  in  the 
request  for  ON4B  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  ftmctions  of  the 
agency,  including  whether  the 
information,  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
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minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  21. 1997. 
Garrick  R.  Shear. 
ntS  Reports  Clearance  Officer. 
[FR  Doc.  97-28404  Filed  10-2^-97;  8:45  am] 

I  COCC  4S30-«1-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Reventie  Service 
[LR-23e-81] 

Propoeed  Collection:  Comment 
Requeet  for  Regulation  Project 

AOENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  res{K)ndent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opporttmity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regiilation,  LR-236-81  (TD 
8251),  Credit  for  Increasing  Research 
Activity  (§  1.41-8(d)). 
DATES:  Written  comments  should  be 
received  on  or  before  December  26. 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  m 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  nx>m  5569, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPt-EMENTARY  INFORMATION: 

Title:  Credit  for  Increasing  Research 
Activity. 

OhiB  Number:  1545-0732. 

Regulation  Project  Number:  LR-236- 
81. 

Ah8trocf:This  regulation  provides 
rules  for  the  credit  for  increasing 
research  activities.  Internal  Revenue 
Code  section  41(f)  provides  that 


commoody  controlled  groups  of 
taxpayers  shall  compute  the  credit  as  if 
they  are  a  single  taxpayer.  The  credit 
allowed  to  a  member  of  the  group  is  a 
portion  of  the  group's  credit  Set^on 
1.41-8(d)  of  the  regulation  permits  a 
corporation  that  is  a  member  of  more 
than  one  group  to  designate  which 
controlled  group  they  will  be  aggregated 
with  for  purposes  of  Code  section  ^(f). 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and 
business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Tiaw  Per  Respondent:  15 
minutes.  > ':  " 

Estimated  Total  AimuaJ  Burden 
Hours:  63. 

The  following  par^raph  applies  to  all 
of  the  collections  of  inftnmation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  Information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  fo|ig 
as  their  contents  may  beccHne  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invlte4  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
miniminB  the  burden  of  the  collection  of 
infotmation  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  OctobOT  21. 1997. 
Garrick  R.  Shaar. 
IRS  ReporU  Clearance  Officer. 
(FR  Doc  97-28405  Piled  10-24-97: 8:45  am] 

1-41 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servloe 

(n-«o-0i] 

Propoeed  Collection;  Comment 
Requeet  for  Regulation  Project 

AQBCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
othw  Federal  agencies  to  take  this 
opportuiuty  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(cM2)(A)).  CurrenUy,  the  IRS  to 
soliciting  comments  concerning  an 
existing  final  regulation,  FI-59-91  (TD 
8674),  Debt  Instruments  With  Original 
Issue  Discoimt;  Contingent  Payments; 
Anti-Abuse  Rule  (§§  1.1275-2. 1.1275- 
3. 1.127S-4,  and  1.1275-6). 
DATES:  Written  comments  should  be 
received  on  or  before  December  26. 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
POR  FURTHER  INFORMATION  CONTACT. 
Requests  for  additional  infonnation  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569. 1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

SUPPI^MBfTARY  INFORMATION: 

Title:  Debt  Instruments  With  Original 
Issue  Discoimt;  Contingent  Payments; 
Anti-Abuse  Rule. 

OMB  Number:  1545-1450. 

Regulation  Project  Number.  FI-S9-41. 

Abstract:  This  regulation  relates  to  the 
tax  treatment  of  debt  instruments  that 
provide  for  one  or  more  contingent 
payments.  The  regidation  also  treats  a 
debt  instnunent  and  a  related  hedge  as 
an  integrated  transaction.  The  regulatioa 
provides  general  rules,  definitions,  and 
reporting  and  recordkeeping  ,^' 

requirements  for  contingent  payment 
debt  instruments  and  for  integrated  debt 
instnuients. 

Ckinent  Actions:  There  is  no  change  to 
this  existiiw  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  and 
state,  lo^,  or  tribal  governments. 
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Estimated  Numbm  of  RegpondaitB: 
180.000. 

EMtimated  Time  Per  Respondent:  30 
minutw. 

Estimated  Total  Annual  Burden 
Hours:  89.000. 

The  fbllowring  paragraph  applies  to  all 
of  the  collectioiis  of  infannatioii  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimibw. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Comments:  Comments 
submitted  la  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  c^proval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  fcH'  the  proper 
performance  of  the  functions  of  die 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accitracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimii  the  burden  of  the  coUectioo  of 
informatfon  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  21. 1997. 
GaRkkLShsar. 
mSRspatU  Clearance  Offher. 
PH  Doc.  97-2840e  Fikd  10-24-97;  8:48  am] 


OEPMTMEHT  OF  THE  TREASURY 


Propoeed  CrtlecHon;  Comwem 
Request  for  Regulation  Pn^ect 

AQBICY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACnOM:  Notice  and  request  for 
comments. 

•UMMARY:  The  Depeitment  of  the 
Treasury,  as  part  of  its  r«n*iniiing  effort 
to  reduce  paperwork  aitd  respcmdent 


burden,  invites  the  general  public  and 
othw  Fedenl  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(cH2)(A)).  CunenUy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-246900- 
96  (TD  8712},  Definition  of  Private 
Activity  Bonds  (§§1.141-1. 1.141-12. 
1.142-2.  and  1.148-6). 
DATES:  Written  oonmients  should  be 
received  on  or  before  December  26. 1997 
to  be  assured  of  consideration. 
AOOnCMES:  Direct  aU  tvritten  comments 
to  Ganick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washingtcu.  DC  20224. 

Rw  RmTHBt  ■roniiA'now  contact: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

Title:  Definition  of  Private  Activity 
Bonds. 

OMB  Numbw:  1545-1451. 

Regulation  Project  Numbn:  REG- 
248900-96. 

Abstract:  Internal  Revenue  Code 
section  103  provides  generally  that 
interest  on  certain  State  or  load  bonds 
is  excluded  from  gross  income. 
HoMfever,  under  Code  sections  103(bMl) 
and  141,  interest  on  private  activity 
bonds  (other  than  qiialified  bonds)  is 
not  excluded.  This  regulation  provides 
rules,  for  purposes  of  Code  section  141, 
to  determine  how  bond  proceeds  are 
measured  and  used  and  how  debt 
service  for  those  txmds  is  paid  m 
secured. 

Current  Actions:  There  is  no  change  to 
this  sxistiiM  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collectioiL 

AffectadPublic:  Stats,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
10.100. 

Estimated  Time  Par  Respondeat:  2 
hours.  59  minutes. 

Estimated  Total  Aimual  Burden 
Hours:  30,100. 

The  following  paragraph  applies  to  all 
of  the  collections  of  infinmation  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  retjuired  to 
respond  to,  a  collection  of  infbnnation 
unless  the  coUection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 


retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Gennally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  coUection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estinutes  of  capital 
or  start-up  costs  and  costs  of  operation. 
maintenance,  and  purchase  of  services 
to  provide  information. 

Appraved:  October  22, 1997. 
GaRtdcLSkaw. 
ntSBepoitsChatance  Officer. 
[FR  Doc.  97-28407  Filed  10-24-97;  8.-45  am) 
oooa4SH-at-g 


DEPARTMBIT  OF  VETERANS 
AFFAIRS 


Veterans;  Notfce  of  Availability  of 
AiNMMi  Report 

Under  section  10(d)  of  Pub.  L.  92-462 
(Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Annual 
Rmort  of  the  Depertment  of  Veterans 
Amirs'  Advisory  Committee  on 
Minority  Veterans  for  Fiscal  Yeer  1997 
has  been  issued.  The  Report  summarizes 
activities  of  the  Committee  on  matters 
relative  to  the  administration  of 
benefits,  medical  care  services,  and 
outreech  as  it  relates  to  minority  group 
veterans  by  the  Depertment  The  Report ' 
discusses  the  Committee's  visit  to  VA 
facilities  in  Hawaii  and  its  visit  to  twe 
Indian  reservations  in  South  Dakota.  ^ 
The  report  contains  63 
recommendations  to  the  Secretary,  it  is 
unavailable  for  public  inspection  at  two 
locations: 

Federal  Document  Section,  Exchange 
and  Gifts  Division,  LM  632,  Library  of 
Congress.  Washington.  DC  20540 
and 
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Department  of  Veterans  Affairs,  Center 
for  Minority  Veterans,  VACO  Suite 
700,  810  Vermont  Avenue,  NW. 
Washington,  DC  20420. 
Dated:  October  20, 1997. 

Hsyward  BaanialBr, 

Committee  Managsmmit  Officer. 

tFR  Doc.  97-28403  Filed  10-24-97;  8:45  ami 

MJJNO  COW  I 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-007^ 

Proposed  Infonnation  Collection 
Actiwity;  Proposed  CoHsctlon; 
Commsnt  Rsqusst;  Revision 

AOCMCV.  Veterans  Benefits 

Adml  n  i  stration.  Department  of  Veterans 

Afhirs. 

ACTION:  Notice. 


The  Veterans  Benefite 
Administration  (VBA)  is  announcing  an 
opportvmity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  requhred  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
infiormation,  including  each  proposed 
revision  of  a  curientiy  approved 
collection,  and  allow  60  days  for  pubHc 
conunent  in  response  to  the  notice.  Thin 
notice  solicits  comments  on 
requirements  to  determine  the 
applicant's  eligibility  to  education 
benefite. 

DATES:  Written  commente  and 
leconunendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  December  26, 
1997. 

ADDRESSES:  Submit  written  commente 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefite 
Administration  (20S52),  Department  of 
Vetnans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0074"  in 
any  correspondence. 
FOR  FURTHER  MFORIIAT10N  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-6310  or 
FAX  (202)  275-5146. 
aUPPLEMENTARY  MFORMATKM:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  me  Office  of 
Management  and  Budget  (OKffl)  ftv  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VBA  invitee 


commente  on:  (1)  Whether  the  proposJsd 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4)   • 
ways  to  minimim  the  burden  of  the 
collection  of  information  on 
respondente,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titie  and  Form  Numba~.  Request  for 
change  of  Program  or  Place  of  Training 
(Under  Chapters  30  and  32,  Title  38. 
U.S.  Code;  Section  903  of  Pub.  L.  96- 
342;  or  Chapter  1606.  Titie  10,  U.S. 
Code). 

OMB  Control  Numbta-:  2900-0074. 

Type  of  Review:  Extmsion  of  a 
currentiy  approved  collection. 

Abstract:  The  infonnation  on  ttil« 
form  is  necessary  to  determine 
eligibility  for  continued  educational 
assistance  for  veterans,  persons  on 
active  duty,  and  reserviste  who  change 
their  programs  or  places  of  training. 

Affected  Public:  Individuals  or 
households. 

Estimated  Aimual  Burdmu  46.000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  20  minutes. 

FrequeiKy  of  Response:  Repenting  on 
Occasion. 

Estimated  Number  of  Respondent: 
138.000. 

Dated:  September  30, 1997. 

By  direction  of  tite  Secretary. 

WUUaniMaisaii. 

Program  Analyst  Infinmation  ManagBment 
Service. 

[FR  Doc  97-28394  Filed  10-24-97;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  CoMral  No.  2900-OHq 

Propossd  Infonnation  Coliection 
Activity:  Proposed  Collection; 
Comment  Request;  Extension 


AQBICY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Af&urs. 
ACTION:  Notice. 


Paperwork  Reduction  Act  (PRA)  of 
1995,  Fedfflal  agencies  are  required  to 
publish  notice  in  the  Federal  ^yf'*'^ 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currentiy  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  commente  on 
requirements  to  evaluate  veterans'  and 
other  eligible  person's  suitability  to 
change  their  program  of  education 
objectives. 

DATES:  Written  commente  and 
recommendations  on  the  proposed 
collection  of  infonnation  should  be 
received  on  or  before  December  26. 
1997.  n 


The  Veterans  Benefite 
Administration  (VBA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
infonnatian  by  the  agency.  Under  the 


Submit  written  commente 
on  the  ctdlection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefite 
Admhiistration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Contit>l  No.  2900-0358"  in 
any  correspondence. 
FOR  FURTHER  STORyATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-8310  or 
FAX  (202)  273-5981. 
SUPPLBCfTARY  NTORMATION;  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C.. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  me  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(cX2XA)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
conunente  on:  (1)  Whether  the  proposed 
collection  of  infonnation  is  neoeasaiy 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utlli^ 
(2)  the  acciiracy  of  VBA's  estimate  of  the 
burden  (tf  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
reqx>ndente,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Numbers: 
Supplemental  Information  for  Chai^  of 
Pro-am  or  Reenrollment  After 
Unsatisfactory  Attendance.  Conductor 
Progress,  VA  Form  22-8873. 

OMB  Control  Number  2900-0358. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Abstract  Veterans  and  other  eligible 
persons  may  change  their  program  of 
education  under  conditions  proacribed 
by  Tide  38  US.C  3891.  Before  VA  may 


•■C».l!*' 
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approve  benefits  for  a  second  or 
subsequent  change  of  program.  VA  must 
first  determine  that  the  new  program  is 
suitable  to  the  claimant's  aptitudes, 
interests,  and  abilities.  VA  Form  22- 
8873  is  used  to  gather  the  necessary 
information  only  if  the  suitability  of  the 
proposed  training  program  cannot  be 
estwlished  from  infiormation  already 
available  in  the  claimant's  VA  records. 
VBA  uses  the  information  to  ensure  that 
programs  are  suitable  to  a  claimant's 
Altitudes,  interests,  and  abilities. 
Without  the  information,  VA  could  not 
determine  further  entitlement  to 
education  benefits. 

Affected  Public:  Individuals  or 
households. 

Estiinated  Annual  Burden:  10,000 
hours. 

fistfoioted  Avmage  Biaxien  Per 
Bmpondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estiinated  Number  of  Respondents: 
20.000. 

Dated:  Octobw  1. 1997. 

By  diraction  of  Uia  Seuetaiy. 
WilttaaT.MofSBB, 
Piug^um  Anatytt. 
rnt  Doc  97-28385  nkd  10-24-e7:  «:4S  am] 


DEPARTMBIT  OF  VETERANS 
AFFAIRS 

|OMB  Cemral  Nol  2M0-(M<M) 


received  on  or  before  December  26. 
1907. 


AdMty:  Propoeed  OoHectlon; 
CodMnent  RM^ueet; 


r.  Veterans  Benefits 
Administration.  Department  of  Veterans 
AfEurs. 

ACnON:  Notice. 


:  Tbe  Veterans  Benefits 
Administration  (VBA)  is  ■nnoiinoti^  ui 
opportunity  fw  public  comment  on  the 
proposed  collection  of  certain 
infonnation  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1005.  Federal  agencies  are  requbed  to 
publisk  notice  in  the  Federal  ■igjslii 
amceming  each  propoeed  collection  of 
Infonnatiim,  inrhiHing  each  proposed 
leinstatement,  without  change,  of  a 
previously  approved  collection  fiw 
which  ^pnnral  has  aoqrired.  aikl  allow 
60  da3rs  for  public  ccunment  in  response 
to  tlM  aotke.  This  notice  solicits 
oaaMHatB  on  the  verification  of  an 
existing  VA  benefit-related  indebtedness 
of  vetaran  home  loan  applicants. 
OKtWti  Writtsn  mmmnnti  and 
rscommendations  on  the  proposed 

nnlUrtinn  nf  infcjmaH*^  ■^MWsH  W 


Submit  written  comments 
on  the  collection  of  information  to 
Nancy  ).  Kessinger,  Veterans  Benefits 
Admfailstration  (20S52),  Department  of 
Veterans  Afiairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420.  Pleese  reCar 
to  "OMB  Control  No.  2900-0406"  in 
any  correspondence. 
FOR  FURTMBt  ■gOWJATIOM  CONTACT: 
Nancy  J.  Kessingw  at  (202)  273-6310  or 
FAX  (202)  273-6081. 

SUPPLBefTARY  MRMMATKM:  Under  the 
PRA  of  1995  (Pub.  L.  104-13: 44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  die  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Sectioa 
3506(cK2XA)  of  die  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  infbnnation  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
Information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  die 
burden  of  the  proposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
Information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  tachitiques  or 
the  use  of  other  fbims  of  information 
technology. 

Title:  Vwification  of  VA  Benefit- 
Related  Indebtedness,  VA  Form  26- 
8937. 

OMB  CkintmJ  Number:  2900-O406. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
apjnoved  collection  for  which  approval 
has  expired. 

Abstract:  Since  March  of  1992,  and  a 
residt  of  OMB's  approval  of  VA's  Debt 
Collection  Plan,  lenders  authorized  to 
make  VA-guaranteed  home  or 
manufactured  home  loans  on  the 
automatic  basis  have  been  required  to 
determine  through  VA  Finance  Officers 
whether  any  benefits-rekted  debts  exist 
in  the  veteran-borrower's  name  prior  to 
the  closing  of  any  automatic  loan.  VA 
Fonn  26-8937  is  «<— ig"«^  to  assist 
lenders  and  VA  in  the  completion  of 
debt  checks  in  a  uniform  manner. 

A)9fectod  Puh&r:  Indivitfaial  or 
households. 

Ratimated  Annual  Burden:  15.000 
hours. 

Bsttntated  Avenge  Burden  Per 
Asspondant:  5  minutes. 

FnqamKf  ofBetpaum:  Ota 


Estimated  Number  of  Respondents: 
300,000. 

Dated:  October  1, 1997. 

By  diraction  of  the  Secretary. 
WiUiun  T.  Morgan. 
Piogiani  ABoIysL 

(FR  Doc  97-28396  Filed  10-24-97;  8:45  am) 
I  COM  ssao-ei-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

lOMB  Control  No.  2900-0282] 

Prapoeed  bifofimUon  Collection 
AcBvUy:  Propoeed  Collection; 
Comment  Requeet;  Extenelon 

AGBICY:  Veterans  Benefits 
Administration.  Department  of  VMetaaa 
AfEairs. 
ACTION:  Notice. 

tl—l<inv  The  Veterans  Bmefits 
Administration  (VBA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
infcBination  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  B«g«^»»r 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  ciurenUy  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  conunents  on  a  reporting 
requirement  to  identify  persons 
authorized  to  certify  reports  to  VA  on 
behalf  of  an  educational  institution  or 
job  training  establishment 
OAieS:  Written  comments  and 
recommendations  on  the  propoeed 
collection  of  information  shcnild  be . 
received  on  or  before  December  28, 
1997. 

AOOMESSeS:  Submit  written  comments 
on  the  collection  of  infbnnation  to 
Nancy  ).  Kessinger,  Veterans  Benefits 
Achnhiistration  (2()S52),  Department  of 
Veterans  AfEairs,  810  Vermont  Avenue, 
NW.  Washington.  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0262"  in 
any  correspondence. 
KM  RMIMBt  MF0IMAT10N  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-8310  or 
FAX  (202)  273-5981. 
8UPW  rMfllTAHY  fOIIATION.  Under  the 
PRA  of  1996  (Pub.  L.  104-13;  44  U.S.Q, 
3501-3520).  Federal  ^encies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  far  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursumt  to  Section 
3506(cX2)(A)  of  dw  PRA. 

With  respect  to  the  following 
ooUectioB  of  infonnation.  VBA  invites 
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comments  on:  (1)  Whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  VBA's 
fimctions,  including  whether  the 
~  infonnation  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
Infonnation;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
infonnation  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniqoes  or 
the  use  of  other  forms  of  Information 
technology. 

Tftie  and  Form  Numbers:  Designation 
of  Certifying  Official,  VA  Form  22-«794. 

OMB  Control  Number:  2900-0262. 

Type  of  Review:  Extension  of  a 
currently  approved  collectton. 

Ahstract:  'The  law  requires  specific 
certifications  from  an  educational 
institution  or  Job  training  establishment 
that  provides  approved  training  for 
veterans  and  other  eligible  persons.  VA 
Form  22-6794  serves  as  the  report  from 
the  school  or  job  training  establishment 
as  to  those  persons  authorized  to  submit 
these  certifications.  VBA  uses  die 
information  to  rauure  that  VA 
educational  benefits  are  not  made 
improperfy  besed  on  a  report  from 
someone  other  than  a  designated 
certifying  official.  Without  the 
information.  VA  could  improperly  pay 
benefits. 

Affected  Public:  Business  or  other  fbr- 
profit,  not  for-profit  institutions,  and 
State,  Local  or  Tribal  Government 

Estimated  Annual  Burden:  417  hours. 

Estimated  Avwage  Borden  Per 
Respondent:  IQ.  minutes. 

frequency  of  Response:  On  occasion. 

Estimated  Abuiha-  of  Respondents: 
2300.  i 

Oaied:  October  1. 1997. 

^  direction  of  dw  Secretary. 
Tnniaia  T  Mii^ 
PtxJigitBn  Anatyit, 
(FR  Doc  97-28397  Filed  10-24-47;  8:45  am] 


DEPARTMENT  OF  VETBUNS 
AFFAIRS 

(OMB  Comrol  Na  2800-«48q 


Activity:  Propoeed  CoHectlon; 
Comnient  I 


AOnCT.  Veterans  Benefits 
Administration,  Department  of  Veterans 
Afiairs. 
ACnON:  Notice. 

aUNMART:  The  Veterans  Benefits 
Administration  (VBA)  is  »«««»m<'*«ig  aa 


opportunity  for  public  conunent  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwori^  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  KeglalBr 
concerning  eech  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currenUy  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice,  lids 
form  is  used  to  confirm  the  marital 
status  and  continued  DIC  eligibility  of  a 
surviving  spouse  beneficiary. 
DATES:  Writtm  comments  and 
recommendations  on  the  proposed 
collection  of  infonnation  should  be 
received  on  or  before  December  26. 
1997. 


t:  Submit  written  commmts 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Vetnans  Benefita 
Administration  (20S52),  Department  of 
Veterans  AfEairs.  810  Vermont  Avenue, 
NW.  Washington,  DC  20420.  Please  refer 
to  "OMB  Control  No.  2900-0495"  in 
any  correspondence. 
FOR  FURTHER  MPORMAT10N  CONTACT. 
Nancy  J.  Kessinger  at  (202)  273-8310  or 
FAX  (202)  275-5146. 
8UPW  rMTtlTARY  WTOnMATION.  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  tihe  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  infonnation  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(cX2KA)  of  the  PRA. 

With  re^Mct  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  neoessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
InfcHmation  will  have  practical  utilitjr; 
(2)  the  accuracy  of  VBA's  estimate  of  dw 
burden  of  the  ^oposed  collection  of 
information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  tbe 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondenta,  including  throu^  die  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Tftie  and  Form  Nmnberr  Marital 
Status  Questionnaire. 

OMB  Ctmtrol  Number.  2900-0495. 

Type  of  Review:  Extension  of  a 
currendy  apmoved  collection.  " 

Abstract:  'This  form  is  used  to  confirm 
the  marital  status  and  ctmtinued  DIC 
eligibility  of  a  surviving  spouse 
beneficiary. 

Affectea  Public:  Individuals  or 
hotnriiolds. 


Estimated  Annual  Burden:  2.875 
hours. 

Estimated  Average  Burdmt  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Rqmrting  on 
Occasion. 

fistunotod  Munher  of  Respmtdents: 
34.500. 

Dated:  September  30, 1997. 
By  dirKtion  of  the  Seostaiy. 


PTOffamAiifalysl.bfonBatkmhkxDagBwmtt 
Swice. 

(FR  Doc  97-28998  Filed  10-24-87;  8:45  ao] 


OEPARTMBIT  OF  VETERANS 
AFFAIRS 


AQBICY:  Veterans  Benefits 
Administration.  Departmmt  of  Veterans 
AfEiirs. 

ACTION:  Notice. 


r:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  109S 
(44  U.S.C  3501  et  seq.),  this  notice 
announces  diat  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Afiairs.  has  subniitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (C^IB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument 
DATES:  Comments  must  be  stdanitted  on 
or  before  November  26, 1997. 


FOR  FURTHER  WTOWMATION  OR  A  COTT  OF 
THE  SUSMMaKM  CONTACT:  Ron  Tayior, 
Information  Managmnent  Service 
(045A4).  D^MTtment  of  Veterans 
AAdn.  810  Vermont  Avenue,  NW. 
Washington.  DC  20420,  (202)  273-8015 
m  FAX  (202)  273-5981.  Pleese  rafw  to 
"OMB  Control  No.  2900-0455." 

StVnXMCNTARV  MPORMATION: 

Title:  Equal  Opportuiuty  Qunpliance 
Review  Report.  VA  Form  20-8734,  and 
Supplement  to  Equal  Opportunity 
Complianoe  Review  Report.  VA  Form 
20-8734a. 

CMB  Control  Nuoiher  2900-0455. 

Type  of  Review:  Reinstatemoit. 
without  change,  of  a  previously 
^proved  collection  far  which  approvd 
has  expired. 

Abstract:  Executive  Order  12250, 
Leedership  and  Coordination  of 
Nondiscrimination  Laws,  delegated 
authority  to  the  Attorney  General  to 
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coordiiuita  the  implementation  and 
enforcement  by  Executive  agencies  of 
various  equal  opportunity  laws. 
Government-wide  guidelines  issued  by 
the  U.S.  Departmmt  of  Justice  (DOJ)  in 
28  CFR  42.406  instructs  funding 
aoendas  to  "provide  for  the  collection 
<n  data  and  infomiatiDn  from  applicants 
for  and  recipients  of  Federal  iiiiiirtwnnt 
sufBcient  to  permit  effective 
enforcement  of  Title  VI."  Executive, 
Order  12250  extended  the  delegation  to 
cow  Title  DC  of  the  Education 
Amendments  of  1972.  and  Section  504 
of  the  Rehabilitation  Act  of  1973,  as 
amended. 

VA's  raquiiements  to  effoctuata  our 
external  civil  rights  requirements  are 
contained  on  38  CFR.  Part  18.  Theae 
lagulations,  in  part,  provide  that  the 
responsible  agency  official  or  designee 
shall  from  time  to  time  review  the 
practices  of  recipients  to  detennine 
whether  they  are  onnplying  with  die 
equal  oppcwtunity  provisions.  VA  Form 
20-8734  ia  used  to  Either  Information 
from  poet  secondary  jKoprietary  schools 
below  college  level.  The  infionnatian  is 
used  to  assure  that  VA  Fedacaily-fiinded 
programs  are  in  compliance  wdth  equal 
opportunitv  laws.  VA  Form  20-8734a,  ia 
used  to  gather  information  from 
students  and  instructors  at  post- 
secondary  proprietary  schools  below 
college  level.  The  information  is  used  to 
assure  equal  access  and  equal  treatment 
to  participants  in  VA  Federally-funded 
propams. 

Education  Compliance  Survey 
Specialists  in  VA  field  stations  use  VA 
Forms  20-8734  and  20-8734a  during 
regular  scheduled  educati(»al 
compliance  survey  visits,  as  well  as 
during  investigBtiaiis  of  equal 
opportunity  complaints,  to  identify 
areas  which  may  indicate  whether  there 
is  disparate  treatment  of  m«nbers  of 
protected  gnn^M.  The  information 
obtained  on  theee  forms  is  analyzed  and 
maintained  on  file  at  the  regional  office. 
If  this  information  were  not  collected. 
VA  would  be  unable  to  carry  out  its 
civil  rights  enforcement  responsibilitiae 
esfahliahed  in  the  DOfs  instructions. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  infocmatian 
unless  it  displays  a  currently  valid  OMB 
ooaUral  numoor.  The  Fadsral  lagjalBr 
Notice  with  a  60-day  comment  period 
soliciting  comments  cm  this  coliection 
of  information  was  published  on  July 
18. 1907  at  paoB  38607. 

A fftcied  Public:  Boaiam*  (»  othsr  ka- 
profiL 

EstimatBd  Aimaal  Bunim  and 
Awrage  Burden  Pur  Asspondent:  Based 
on  peet  axpsrience,  VBA  estimataa  that 
78  iii>BS¥iawa  will  be  amducted  with 


recipients  using  VA  Form  20-8734  at  an 
average  of  1  hour  and  45  minutes  per 
interview  (133  hours).  This  includes  one 
hoar  for  an  interview  with  the  principal 
facility  official,  plus  45  minute  for 
reviewing  records  and  reports  and 
touring  the  facility .  It  is  also  estimated 
that  76  interviews  will  be  conducted 
with  students  using  VA  Form  20-8734a 
at  an  avoaga  of  30  minutes  per 
interview  (38  hours)  and  with 
instnielais  at  an  average  of  30  minutes 
per  interview  (38  hours)  with  a  total  of 
76  hours.  Interviews  are  also  conducted 
with  76  students  without  instructors  at 
an  average  time  of  30  minutes. 

VBA  estimates  that  it  will  take  1  hour 
to  conduct  an  interview  with  the 
recipients  (76  hours)  and  30  minutes 
with  the  instructors  (38  hours).  The  total 
number  of  hours  for  interviewing 
recipients  and  instructors  are  estimated 
at  114. 

Aeguancv  ofRetponte:  On  occasion. 

Estimatad  h  umber  of  Respondents: 
228. 

Send  comments  ""H 
rBcomniendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Ottlca  Building. 
Room  10235,  Waahington.  DC  20503 
(202)  396-4650.  Please  refiar  to  ''OMB 
Control  No.  2900-0455"  in  any 
correspondence. 

Detsd:  Septmnbw  3a  1M7. 

By  diraction  of  Um  Sacrslaiy. 


ftqgram  Anafyat.  fa/bfiuaKon  liSanagBmmi 

Sennce* 

in.  Doc  97-38390  Pyad  lO-M-07: 8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


^MB  Conlrai  Noi ' 

Agency  InlofnMllon  OoStoSon 


Veterans  Benefits 
Administration.  Department  of  Vetarans 
Affairs. 

ACTION:  Notice. 


".  in  compJianee  with  the 
Paperwork  Reduction  Act  (PRA)  of  1905 
(44  U.S.C,  3501  et  seq.).  this  notice 
announces  that  the  Vetenns  Beikefits 
Administrauun  (VBA),  Depertment  of 
Vetarans  Affairs,  has  submitted  the 
collection  of  information  abetracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  far  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 


its  expected  cost  and  burden;  it  includes 
the  actual  data  coUection  instnunent 
DATES:  Comments  must  be  submitted  on 
or  before  November  26, 1997. 

FOR  FURTHER  MFOfMATlON  OR  A  OOPT  OF 
TfC  tUOMnaiON  contact:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs.  810  Vomont  Avenue,  NW, 
Washingtim,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  Noi  2900-0465." 

StJPnXMBfTARY  mfqrmatxm: 

Title  and  Form  Numbers:  Student 
Verification  of  Enrollment,  VA  Forms 
22-8979  and  22-897»-l.  (NOTE:  VA 
Forms  22-8979  and  22-8979-1  collect 
the  same  information.  VA  Form  22- 
8979  is  electronically  generated  for 
monthly  m*«H"g«  while  VA  Form  22- 
8979-1  is  printed  and  distributed  to  VA 
regional  offices  for  individual  use.) 
OMB  Contra/  Number:  2900-0465. 
Type  ofBmriew:  Extension  of  a 
cumnUy  approved  collection. 

Abstract:  The  form  is  used  by 
students  in  certifying  attendance  and 
continued  enrollment  in  courses  leading 
to  a  standard  college  degree  or  in  non- 
coUege  degree  programs.  The 
information  is  used  to  determine  the 
individual's  continued  entitlement  to 
VA  benefits. 

VA  is  authorized  to  pay  educatioiutl 
benefits  to  veterans  and  other  eligible 
persons  pursuing  approved  programs 
not  leading  to  a  standard  college  degree 
under  Chapters  30,  32.  and  35.  Title  38. 
U.S.C;  Chapter  1606,  Title  10,  U.S.C; 
and  Section  903  of  Public  Law  96-342. 
VA  Form  22-8979  serves  as  the  form  for 
reporting  necessary  certification  of 
actual  attendance  and  verification  of  the 
student's  continued  enrollment  for 
claimant's  pursuing  non-college  degree 
programs. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
leepond  to  a  ctMlection  of  information 
uBfoss  it  dispfays  a  currently  valid  OMB 
control  number.  The  Federal  lagialar 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collef^ion 
of  information  was  published  cm  March 
13, 1997  at  page  11948-11948. 

Affected  PiMic:  Individoals  or 
households. 

Estimated  Annual  Burden:  180,000 
hours. 

Estimated  Average  Burden  Per 
Bespmtdent:  5  minutes. 

Frequency  ofReeponae:  Cte  occasion. 

Estimated  Number  of  Raepondents: 
324,000. 

Send  commmts  and 
mmmmwnHarinnf  rfTnf.ei"t"g  any 
aspect  of  the  information  colHection  to 
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VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0465"  in  any 
correspondence. 

Dated:  Octobar  1, 1997. 

By  direction  of  the  Secretary.         ' 
WniliaiB  T.  Moi^an, 
kkxnagBinent  Aaafyit 

(FR  Doc.  97-28391  Filed  10-24-97;  8:45  am) 
sajjNQ  cooc  sa»-ot-p 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

(OMB  Control  Na  2900-Olfrq 

Agenqf  Information  Collection 
Actlvitioe  Under  OMB  Review 

AOENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


f:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Deijartment  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument 
DATES:  Comments  must  be  submitted  on 
or  before  November  26, 1997. 
FOR  FURTHER  MFORMATION  OR  A  COPY  OF 
THE  8UBK8S8I0N  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0154." 

SUPPI.Eafe(TARY  MFORMATION: 

"nth  and  Form  Number:  Application 
for  Education  Benefits,  VA  Form  22- 
1990. 

OhW  Control  Number:  2900-0154. 

Type  of  Review:  Revision  of  a 
currenUy  approved  collection. ' 

Abstract.-  VA  uses  the  information  on 
the  application  to  determine  the 
applicant's  eligibility  to  education 
benefits  under  Chapters  30  and  32,  Tide 
38  U.S.C.  Chapter  1606.  Tide  10  U.S.C.. 
or  Public  Law  96-342,  Section  903.  ba 
order  to  receive  VA  educational 
assistance  allowance,  veterans  and 
members  of  the  selected  reserve  must 


complete  VA  Form  22-1990, 
Application  for  Education  Benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  nimiber.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  June 
12, 199^  at  page  32146-32147. 

Affected  Public:  Individuals  or 
hotiseholds. 

Estimated  Aimual  Burden:  90.231 
hours. 

Estimated  Average  Burden  Per 
Respondent:  35  minutes. 

Frequency  of  Response:  Once,  initial 
application. 

Estimated  Number  (^Respondents: 
154,682. 

Send  conmients  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Build^, 
Room  10235,  Washington,  E)C  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0154"  in  any 
correspondence. 

Dated:  October  1. 1997. 

By  diraction  of  the  Seoetaiy. 
William  T.  Morgan. 
Pmgnun  AnalysL 

(FR  Doc  97-28392  Filed  10-24-97;  8:45  am] 
SaUMS  OOK  I 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0101] 

Agency  Information  Collection 
Acthdties  Under  OMB  Review 

AQBICY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.).  this  notice 
aimounces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATE:  Comments  must  be  submitted  on 
or  before  November  26,  1997. 
FOR  FURTHER  MFORMATION  OR  A  COPY  OF 
THE  SUBMK8I0N  CONTACT:  Ron  Taylor, 


Infoimation  Management  Service 
(045 A4) ,  Department  of  Veteraiu 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Contit)l  No.  2900-0101." 

SUPPI^MENTARY  INFORMATION: 

Title  aud  Form  Ntunber.  Eligibility 
Verification  Repcxts. 

a.  Old  Law  Eligibility  Verification 
Report  (Surviving  Spouse),  VA  Form 
21-051 IS. 

b.  Old  Law  Eligibility  Verification 
Report  (Veteran),  VA  Form  21-051 IV. 

c.  Section  306  Eligibili^  Verification 
Report  (Surviving  Spouse).  VA  Form 
21-0512S. 

d.  Section  306  Eligibility  Verification 
Report  (Vetnan).  VA  Form  2 1-05 12V. 

e.  Old  Law  and  Section  306  Eligibility 
Verification  Report  (Children  Only),  VA 
Form  21-0513. 

f.  Die  Parent's  Eligibility  Vetificatioa 
Report.  VA  Form  21-0514. 

g.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With  No 
Children),  VA  Form  21-0516. 

h.  Improved  Pension  Eligibility 
Verification  Report  (Veteran  With 
Children],  VA  Form  21-0517. 

i.  Improved  Pension  Eligibility 
Verification  Report  (Surviving  Spouse 
With  No  Children),  VA  Form  21-0518. 

j.  Improved  Pension  Eligibility 
Verification  Report  (Child  or  Children), 
VA  Form  21-0519C. 

L  Improved  Pension  Eligibility 
Verification  Report  (Surviving  Spouse 
Witii  Children),  VA  Form  21-0519S. 

OMB  Control  Number:  2900-0101. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Abstract:  'These  reports  are  used  by 
VA  regional  offices  to  verify  continued 
eligibility  for  pension  and  parents' 
Dependency  and  Indemnity 
Compensation  (DIC)  and  to  determine 
whether  adjustments  in  the  rate  of 
pajrment  are  necessary.  These  reports 
are  also  used  for  developing 
supplemental  income  and  estate 
information  from  claimants  who  have 
previously  filed  a  formal  application  for 
pension  or  parents'  DIC.  It  would  be 
impossible  to  administer  the  pension 
and  parents'  DIC  programs  without  the 
collection  of  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Feder^  Register 
Notice  with  a  60-day  comment  p>eriod 
soliciting  comments  on  this  collection 
of  information  was  published  on  )une 
17, 1997  at  pages  32856-32857. 

Affected  PubUc:  Individuals  or 
households. 
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Bttimatad  Annual  Burden:  354.725 
hours. 

Estimated  Average  Burden  Psr 
Respondent:  30  minutes  per  report. 

Fnquaocjr  (^Response:  On  occasion. 

Estimated  Number  <^  Re^tondeats: 
709,450. 

S<Hid  comments  and 
recommendations  concerning  •ny  ' 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  OCBcar,  Alliacm  Eydt 
OMB  Human  Resourcee  and  Housing 
Branch.  New  Executive  Office  Building. 
Room  10235,  Washington,  DC  20503 
(202)  395-4«5a  Please  refer  to  'X)MB 
Cootrol  ^4o.  2«XMn01"  in  any 
coirespondeoca. 
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DUkI:  ThiImLui  29.  1997. 

By  diractiaa  of  the  Sacralaiy. 
DoMUUrMboa. 

Damdar.IefotmationManagemeHtSmriem. 
[FR  Doc  97-28393  Fikd  10-24-97;  B.-4S  aa| 
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Part  II 


Department  of  Defense 

General  Services 
Administration 


National  Aeronautics  and 
Space  Administration 


48  CFR  Parts  6,  24,  33,  and  52 
Federal  Acquisition  Regulation: 
Alternative  Dispute  Resolution,  1996; 
Proposed  Rule 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
A0MMISTRAT10N 

NATIONAL  AERONAUTICS  AND 
SPACE  A0MMSTRAT10N 

48  CFR  Pwti  S,  24,  S3,  and  52 

FAllCaae97-«iq 

RMWI00-AH72 


AOewacS;  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Propoaed  rxile. 


:  The  Civilian  Agency 
Acquisition  Council  and  the  Deiinise 
Acquisition  Regulations  Counril  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  the  Administrative  Dispute 
Resolution  Act  of  1996  (Pub.  L  104- 
320)  and  Section  4321(aX7)  of  the 
Qinger-Cohen  Act  of  1996  (Pub.  L.  104- 
106).  This  rwulatory  action  was  not 
subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866,  dated  Septsmbor  30, 1993.  This 
is  not  a  major  rule  under  5  U.S.C  804. 
OATn:  Comments  should  be  submitted 
on  or  before  December  26, 1997  to  be 
consideied  in  the  fbnnulation  of  a  final 
rule. 


Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration.  FAR 
Secretariat  (MVRS).  1800  F  Street.  NW, 
Ro(Hn  4035.  WMhingtnn.  DC  20405. 

E-mail  comments  submitted  over 
Intamet  should  be  addressed  to: 
fucase.97-0159gn.gov. 

Please  cite  FAR  caae  97-015  in  all 
conespondoice  related  to  this  caae. 
RM  FURTMBI  ■gX)WIIATK)N  OONTACT:  TIm 
FAR  Secretariat.  Room  4035,  GS 
Building.  Waahington.  DC  20406  (202) 
501-4755  for  information  pwtaining  to 
status  w  publication  schedules.  For 
clarification  of  content,  contact  Mr.  Jack 
O'Neill,  Procuronent  Analyst,  at  (202) 
501-3856.  Pleaae  dte  FAR  CMe  97-015. 

ARY  MFOfWATKM: 


The  proposed  rule  amends  FAR  Puts 
6, 24. 33.  and  52  to  implement  the 
Administrative  Dispute  Resolution  Act 
of  1996  (Pub.  L.  104-320)  and  Section 
4321(aX7)  of  the  ClingerCoben  Act  of 
1996  (Pub.  L.  104-106).  The  rule  makes 
dear  die  authority  to  contract  with  a 


neutral  person  as  an.  exception  to 
requirements  for  fuU  and  open 
competition,  revises  requirements  for 
certification  of  a  claim  under  the 
Administrative  Dispute  Resolution  Act 
to  conform  to  the  requirements  under 
the  Contract  Disputes  Act,  allows  for 
binding  arbitration  in  certain 
circumstances,  and  specifies  that  certain 
dispute  resolution  communicatioiu  are 
exempt  from  disdocore  under  the 
Freedom  of  Information  Act 

B.  Regnl^ory  FlexibUtty  Ad 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  numba  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601.  et  aeq., 
because  the  rule  adds  guidance 
pertaining  to,  but  does  not  significantly 
alter  the  procedures  for,  alternative 
dispute  resolution.  Alternative  dispute 
resolution  procedures  allow  vohmtaiy 
resolution  of  issues  in  controversy 
without  the  need  to  resort  to  litigatian. 
An  Initial  Regulatory  Flexibility 
Anal]rsis  has,  therefore,  not  bean- 
perfumed.  Comments  from  somU 
entities  concerning  the  afFected  FAR 
subpart  will  be  considered  in 
anrordanre  with  5  U.S.C  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  should  dte  5  U.S.C.  601, 
et  Meq.  (FAR  case  97-015).  in 
cortespondenoe. 

C  Paperwork  bdwliaa  Ad 

The  Paperwork  Reduction  Ad  does 
not  uppty  because  the  propoaed  rh»fty 
to  the  FAR  do  not  impose  recordkeeping 
orinformation  ct^ection  tequiraiients, 
or  collections  of  information  from 
ofierora.  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.a  3501,  et  seq.  However,  it  does 
reduce  the  information  collectioa 
requiiements  relating  to  certificatiaii  of 
claims  (OMB  Control  Number  9000- 
0136). 

IJdaf«naHiHifai4»CFK  Parti  6.14. 
33,aadS2 

Government  procuRmaot 

Dated:  OdotMr  21. 1«B7. 
■iwaHCLoab, 
Ofaector,  FMara/  AajuiMition  PoUcyU'Uon. 

Therefdra.  it  is  proposed  that  48  CFR 
Parts  6.  24,  33,  and  52  be  amended  as 
set  forth  below: 

1.  The  authority  dtation  far  48  CFR 
Parts  6,  24,  33,  and  52  continues  to  read 
as  follows: 


PART  6-COMPETrnON 
REQUIREMENTS 

6.30S-S    [Amandacq 

2.  Section  6.302-3  is  amended  in 
paragraph  (a)(2)(iii)  by  inserting  "or 
neutral  person"  after  the  word  "expert". 

PART  24~PnOTECTION  OF  PRIVACY 
AND  FREEDOM  OF  INFORMATION: 

3.  Section  24.202  is  amended  by 
adding  paragraph  (c)  to  read  as  foUows: 


(c)  A  dispute  resolution 
communication  that  is  between  a 
neutral  person  and  a  party  to  alternative 
dispute  resolution  proceedings,  and  that 
may  not  be  disclosed  under  5  U.S.C. 
574,  is  exempt  from  disdosure  under 
the  Freedom  of  Information  Ad  (5 
U.S.C  552(bX3)). 

PART  33— PROTESTS,  DISPUTES. 
ANDAPPEALS 

4.  Section  33.201  is  mimntimi  by 

revising  the  definitim  "Alternative 
dispute  resolution  (AIKl)"  to  read  as 
follows: 

33LS01    Defmwons. 


Ahemative  digpate  neolntkm  (ADB) 
means  any  type  of  procedure  or 
combination  of  procedures  voluntarily 
Qsad  to  reaolve  issiJies  in  controversy 
without  the  need  to  resort  to  litigation. 
These  procediues  may  indude,  but  are 
not  limited  to,  conciliation,  Gadlitation. 
mediation,  fad-finding,  minitrials. 
arbitration,  and  use  of  ombudsmen. 


5.  Section  33.2(M  is  amended  in  the 
fifth  sentMice  by  removing  ",  Public 
Law  100-522."  and  inserting  in  its  place 
"(5U.S.C571.efseg.),". 

6.  Sedioo  33.207  is  amended  by 
revising  paragraph  (a)  to  read  as  foUovrs: 


(a)  Contradon  shall  (wovide  the 
oer^cation  specified  in  33.207(c)  when 
sulmiitting  any  claim  maeedipg 
$100,000. 


BU.s.C4a6(c):ieu.s.c 

dl^MH  137;  ud  42  U.S.C  2473(c). 


7.  Section  33.214  is  amended  in 
paragraph  (aK3)  by  inserting  "and"  after 
"litigation;"  in  (a)(4)  by  removing  "; 
and"  and  inserting  a  period  in  its  place; 
reaaoving  (aXS);  reviidng  the  first 
sentence  of  paragraph  (b);  and  adding 
paragraphs  (f)  and  ^  to  read  as  follows: 

33L214 

(AOH). 
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(b)  If  the  contracting  officer  rejects  a 
contractor's  request  for  ADR 
proceedings,  the  contracting  officer 
shall  provide  the  contractcur  a  written 
explanation  citii^  one  or  more  of  the 
conditions  in  5  U.S.C  572(b)  or  such 
other  specific  reasons  that  ADR 
procedures  are  inappropriate  for  the 
resohititm  of  the  dispute.  *  *  * 

(fXl)  A  solidtation  shall  not  require 
arbitration  as  a  condition  of  awud. 
imless  arbitration  is  otherwise  required 
by  law.  Contracting  officers  should  have 
flexibility  to  seled  the  appropriate  ADR 
procedure  to  resolve  the  issues  in 
controversy  as  they  arise. 

(2)  An  agreement  to  use  arbitration 
shall  be  in  writing  and  shall  qtedfy  a 
maximum  award  that  may  be  issued  by 
the  arbitrator,  as  well  as  any  other 


conditions  limiting  the  range  of  possible 
outcomes. 

(g)  Binding  arbitration,  as  an  ADR 
procedure,  may  be  agreed  to  only  as 
specified  in  agency  guidelines.  Such 
guidelines  shall  provide  advice  on  the 
appropriate  use  of  binding  arbitration 
and  when  an  agency  has  authority  to 
setde  an  issue  in  controversy  through 
binding  artiitration. 

PART  S2-S0LICITATI0N  PROVISIONS 
AND  CONTRACT  CLAUSES 

8.  Sectim  52.233-1  is  amended  by 
revising  the  date  of  the  clause  and 
paragraphs  (dX2Xi)  and  (g)  to  read  as 
follows: 


nSPUTES  (DATE) 

(dX2Ki)  Contracton  shall  provide  the 
certification  specified  in  subpangrsph 
(dK2Kiii)  of  this  clause  when  submitting  any 
claim  '"'•— ^»»fl  S100,00a 

•  •        •        •         • 

(g)  If  the  claim  by  tha  Contractor  is 
submitted  to  the  Contracting  Offiow  or  a 
claim  by  the  Government  is  praBsnted  to  the 
Contractor,  the  parties,  by  mutual  rnnswil. 
may  agrae  to  use  alternative  dispute 
lasoiuticm  (ADR).  If  the  Contractor  refuass  aa 
oSv  for  AOR.  the  Contndor  shall  inionn  the 
Contracting  Officer,  in  writing,  of  tiie 
Contractor's  specific  iwairwii  for  i«)iirtlng  the 

OaK. 

•  •  •  •  • 

(FR  Doc  97-28328  FUad  10-24-97;  8:45  ami 


Monday 
October  27,  1997 


Part  Hi 


Department  of  the  Treasury 

OfflM  of  the  ComptroNor  of  the  Currtnqr 
12  CFR  Part  3 

Federal  Reserve  System 

12  CFR  Parts  206  and  225 

Federal  Deposit  insurance 
Corporation 

12  CFR  Part  325 

Department  of  tlie  Treasury 

Office  of  Thrtft  Supervision 
12  CFR  Part  557 

Risic  Based  Capital  Standards:  Unrealized 
Holding  Gains  on  Certain  Equity 
Securities;  and  Construction  l.oans  on 
Presold  Residential  Properties,  Junior 
Uens  on  1-  to  4-Famlly  Resldentiai 
•Properties  and  lAutual  Funds,  and 
Leverage  Capital  Standards  (Tier  1 
Ijeverage  Ratio);  Proposed  Rules 
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De»ARTMENT  OF  THE  TTIEASURY 

0«M  of  tfw  Oomplrollar  of  lh« 
CutnnGf 

It  CFR  Parts 

(DodM  N&  fT-M] 
MM  19B7-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Pwls  206  and  225 

(RaguMion*  H  and  Y;  DoGlNl  Na  R-Oaaq 

FBJERAL  DEPOSIT  MSURANCE 
CORPOfUTKM 

12CFRPartS2S 


De»ARTMBrr  OF  TVC  TREASURY 

Ofltoa  of  TMR  Suparvtaion 

12CFRPart9S7 
(DoGlMll«B.f7>10ai 


Equity 


onQvtii^ 


:  Office  of  the  Comptronfli 
the  Currency.  Treasuiy;  Board  of 
Governors  of  the  Fedaral  Raaoive 
Syilam:  Fadeiml  Depoait  bisunnce 
Caqxntiao:  aod  OOob  of  Thrifk 
Suparriakn.  Traaniry. 
ACnOM:  loint  notice  ot  [mjposed 
nifcwiiaiiiiii 


:  TheOfEce  of  the  ComptroUw 

of  the  Currency  (OO:).  the  Board  o# 
Govomors  of  the  Fedaral  Raaarre 
Systam  (Board),  the  Fedafal  Dapoatt 
femuaDca Corporation  (FDiChud  the 
OBoa  ol  Thrift  Supwinon  (OTS) 
(ooUacthraly.  the  Agencies)  are 
prapoaiua  to  amand  their  respectiva 
TiilrbaBad  capital  standards  for  banks, 
bank  holding  companies  and  thrifts 
(inatitutians)  with  regard  to  the 
treatment  of  unrealixed  holding  gains  ca 
OBitain  equity  securities.  These  gains  are 
reported  as  a  camponent  of  equity 
capital  under  U.S.  generally  accepted 
accounting  principles  (GAAP),  but 
cuirmtly  are  not  included  in  regulatory 
capital  under  the  Agaocias'  capital 
standards  The  propoaaL  if  adc^itad  as  a 
final  rule,  would  establish  unilonn 
interagency  rules  permitting  institutkuu 
to  include  in  supplementary  (Tier  2) 
capital  up  to  45  percent  of  unraaliaed 
guns  on  certain  availabie-for-saie  equity 
securities.  The  Agenciaa'  propoeal  is 
oonsiatant  with  the  piudeDtku  standards 
of  tfaaBaale  Accord. 


DATES:  Commants  must  be  receivad  on 
or  bafare  December  26. 1997. 


:  Comments  should  be 
directed  to: 

(yX:  Comments  may  be  submitted  to 
Docket  No.  97-18.  Communicaticma 
Division.  Third  Floor.  Office  of  the 
Comptroller  of  the  Currency.  250  E 
Street. «.W..  Washington.  D.C,  20219. 
Comments  will  be  available  for 
inspection  and  photocopjrii^  at  that 
address.  In  addition,  comments  may  ba 
sent  by  facsimile  transmission  to  FAX 
number  (202)  874-5274.  or  by  electronic 
mail  to 
RBGS.COMMENTS«OCCTREAS.GOV. 

Board:  Comments  directed  to  the 
Board  should  refer  to  Docket  No.R-0982 
and  may  be  naailed  to  William  W.  Wiles. 
Secretary.  Board  of  Govaraors  of  the 
Federal  Reserve  System.  20th  Street  and 
Constitution  Avenue,  N.W..  Washingtcm 
DlC.  20551.  Comments  may  also  be 
dall»aiad  to  Room  B-2222  of  the  Eccles 
Building  between  8:45  a.in.  and  S:15 
p.m.  weekdays,  tv  the  guard  station  in 
the  Eccles  Building  courtyard  on  20th 
Street.  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  Room 
MP-SOO  of  th«  Martin  Building  between 
9  a.m.  and  5  p.m.  weekdays.  eNcqrt  as 
provided  in  12  CFR  261.8  of  the  Board's 
kulea  Regarding  Availability  of 
Information. 

FDIC:  Send  written  ccHnmasts  to 
Robert  E.  FaHlman.  Executiva  Secntaiy. 
Attention:  Comments/OES,  Federal 
Deposit  Insurance  Corporation.  550  17th 
Street.  N.W..  Washington.  D.C  20429. 
Cbaunants  may  be  hand-delivered  to  the 
guard  staticm  at  the  rear  of  the  17^ 
Street  Building  (located  on  F  Straet).  on 
business  days  between  7:00  a.m.  and 
sao  pjB.  (FAX  mynber  (202)898-3838: 
Internet  address:  conunents8fdic.gov). 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Pablic 
Information  Center.  Room  100.  801^7ti) 
Street.  N.W..  Washington.  D.C  20429, 
batwaatt  9:00  ajn.  and  4:30  pjiL  on 
buaiuaai  days. 

OTS:  Send  commoits  to  Manager. 
DiaaaadaalioB  Branch.  Records 
ManapaHOl  aad  Infiormatian  Policy. 
Office  of  Thrift  Supervision.  1700  G 
Street,  N.W..  Washington.  D.C  20552. 
Attention  Docket  No.  97-109.  Tbeaa 
submissions  may  be  hand-delivered  to 
1700  G  Street.  N.W..  from  9K»  ajn.  to 
5.-00  p.tn.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
number  (202)  906-7755.  or  they  may  be 
sent  by  e^dhil: 

pubIicinfoOots.treas.gov.  Thoea 
commenting  by  e-mail  shouM  inchide 
their  name  and  telephone  number. 
Comments  will  be  available  fior 


inspection  at  1700  G  Street.  N.W.,  from 
9:00  a.m.  \mtil  4:00  pjn.  on  business 
days. 

FOR  FURTHER  MFORaUTKM  COMTACT: 

OCC:  Roger  Tufts.  Senior  Economic 
Advisor  (202/874-5070).  Tom  Rc^o. 
National  Bank  Examiner  (202/874- 
5070).  Capital  Policy  Division;  or 
Ronald  Shimabukuro.  Senior  Attomajr 
(202/874-5090).  Legislative  and 
Regulatory  Activities  Division. 

Board:  Roger  Cole.  Associate  Director 
(202/452-2618):  Norah  Baiger,  Assistant 
Director  (202/452-2402);  or  Barbara 
Bouchard,  Senior  Supervisory  Fmancial 
Analyst  (202/452-3072).  Division  of 
Banking  Supervision  and  Regulation. 
For  the  hearing  imf>aired  only. 
Telecommunication  Device  for  the  Deaf 
(TEHD).  Diane  Jenkins  (202/452-3544). 

FDIC:  For  supervisory  issues.  Stephen 
G.  Pfeifer,  Examination  Specialist. 
Accounting  Section,  Division  of 
Supervision  (202/898-6904);  for  legal 
issues.  )amey  Basham.  Counsel.  Legal 
Division  (202/898-7265). 

OTS:  John  F.  Connolly.  Senior 
Program  Manager  for  Capital  Policy 
(202/906-6465);  Michael  D.  Solomon. 
Senior  Policy  Advisor  (202/906-5654). 
Supervision  Policy;  Karen  Osterloh. 
As»sidnt  Chief  Counsel  (202/906-6639), 
or  Vem  McKinley.  Senior  Attorney 
(202/906-6241),  Regulations  and 
Lagislatian  Division,  C^ce  of  the  Quaf 
Counsel. 

SURPLBCNTARY  MFORMATKM:  The 
Agencies'  risk -based  capital  standards 
implementing  the  International 
Convei^gence  of  Capital  Measurement 
and  Capital  Standards  (the  Basle 
Accord) '  include  definiti<Hi8  for  craa 
(Tier  1)  capital  and  supplementary  (Tier 
2)  capital.2  Under  the  Aguides'  capital 
standards.  Tier  1  capital  generally 
includes  common  stockholders'  equity, 
noocumuJative  perpetiial  preferred 
stock,  and  minority  interests  in  the 
equity  accounts  of  consolidated 
subsidiaries.)  The  common 
stockholders'  equity  ctxnponait  is 
defined  to  include  conunon  stock; 
related  surplus:  and  retained  earnings 


'  Tb*  BMla  Aocofd  is  ■  risk-bowl  frunvwock 
<k>«kjyd  by  tt»  Bwte  Cammint  on  Binkii^ 
Ratukbons  and  Sup«Tiaarjr  PtKtkM  tnd 
•odorMd  by  th*  cantnl  bank  y>vKB(n  of  tfaa 
Group  of  Tan  (G-lO)  cooBtriaa  in  )nly  isea.  Tha 
CnnMilu—  is  comprisad  of  tha  cantiMl  banks  aad 
tuparriaaty  autkacitiaa  fcon  tha  G-IO  counMia 
(Balgiiim.  Canada.  Pknca.  Ganaany.  Italy. 
Natfaariands.  SwwiaB.  Switariand.  tha  Unitwl 

tha  Unted  Staias)  and  Uusn^xMUf. 
ID  Mcb  A«aBcy's  riak-baaad  oiital 
for  am  dalaUad  daacriptkjos  of  con  awi 


may  aiao  indada  ia 
oft 
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(including  capital  roserras  and 
adjustments  for  the  cumulative  effect  of 
foreign  curreocnr  translation):  less  net 
unrealised  holding  losses  on  availabla- 
for-sale  equity  securities  with  readily 
determinwle  feir  values.  Net  unrealized 
holding  gains  cm  such  equity  securities 
and  net  unrealized  holding  gains  and 
losses  on  available-for-sale  debt 
securities  are  not  included  in  the 
Agencies'  regulatory  capital  definition 
of  common  stockholdars'  equity.^ 

Tier  2  capital  includes,  sut^act  to 
certain  limitations  and  amditions.  the 
allowance  for  loan  and  lease  loseea; 
cumulative  perpetual  preferred  stock 
and  related  surplus;  and  certain  otbar 
maturing  or  redeemabfe  capital 
instruments.  The  Basle  Aooord  aho 
permits  in  Tier  2  capital  up  to  45 
percent  of  the  gross  (i.e.,  pre-tax) 
unrealized  gains  on  equity  securities. 
The  55  percent  discoimt  is  applied  to 
the  unrealized  gains  to  reflect  potential 
volatility  of  this  form  of  imreeuzed 
capital,  as  well  as  tax  liability  charges 
that  would  be  incurred  if  the  unrealized 
gain  were  realized  or  otherwise  taxed 
currently.  When  the  Agencies 
implonented  the  Basle  Accord  bj 
isiwiing  their  respective  risk-based 
capital  standards  in  1969.  they  decided 
not  to  include  soch  unrealized  gains  in 
Tier  2  capital. 

The  Agencies  believe  that  it  is 
appropriate  to  continue  the  existing 
regulatory  capital  treatment  of 
unrealized  gains  and  losses  on 
available-for-sale  debt  securities  and 
unrealized  losses  on.available-fbr-sale 
equity  securities.  However,  ftv 
instituticxis  that  have  net  tmreeliaad 
holding  gains  ob  available-fcv-sala 
equity  securities,  the  Agencies  are 
considering  whether  it  would  be  more 
reasonable,  as  well  as  mcn^e  consistent 
with  the  Basle  Accord,  to  include  at 
least  a  ;>artian  of  the  unrealized  gains 
on  such  securities  in  regulatory  capitaL 
Therefore,  the  Agencies  have  dedaed  to 
issue,  and  request  comment  on,  a 
proposed  revision  to  the  Agencies' 
rules. 

Specifically,  the  AgoKaes  are 
proposing  to  permit  institutions  that 


*Pttr  ragnktaqr  ayaai  purpoaai.  taaHtatfciBS 
raoord  nat  onraaliwd  fains  or  loMas  on  avaUabia- 
for-sala  sacuitiaB  (dabt  and  aqoity)  ta  acmdanca 
with  StataoMBt  of  Flnandal  Accounting  Standard* 
Na  lis.  "Accountint  far  Cactain  Inraamanti  in 
Oabt  and  Equity  Sacaritias"  (SFAS  115).  AvaiJabia- 
far«ak  sacaritias  «•  all  dabt  sacuritias  not  bald  far 
trading  that  an  institotiaB  doaa  not  hava  tha 
positi^a  intant  and  ability  to  hold  until  maturity 
and  aquity  sacnritiaB  with  laadily  lianrminnhla  fair 
vafaM*  not  hald  far  Hading.  AvailaUa-far^aia 
saoitttiaa  must  ba  rapoitad  at  fair  «ahM  with 
onraaliaad  gains  or  loasa*  (La.,  tha  amnaat  fay 
which  fak  wwlua  anrcaads  or  falb  batow  aoMliaad 
coat)  raportad.  nat  of  tax.  diractly  in  a  aapanaa 
I  ofiiaiawai  stockholdars'  aqaily. 


legally  hold  equity  securities  to  include 
in  Tier  2  capital  iq>  to  45  pocent  of  the 
pretax  net  anraaUaed  holding  gains  (th^ 
is.  tke  aacoass  amoimt.  if  any.  ol  the  fair 
value  over  historical  cost  as  reported  in 
the  institution's  most  recent  quarterly 
regulatory  report)  ^  on  available-for-sale 
eqmty  securities.  The  eqiiity  securities 
must  oe  valued  in  accordance  with 
GAAP  and  have  readily  determinable 
feir  values'  and  institutions  should  be 
abfe  to  substantiate  those  values.  In  the 
event  that  an  Agency  detennines  that  an 
institution's  avaUable-for-sale  equity 
securities  are  not  prudmtly  valxted,  the 
institution  may  be  preclud^  from 
including  all  or  a  prntion  of  the  eligible 
pretax  net  lurealiaed  gains  on  those 
securities  in  Tier  2  o^taL  The 
propoaed  55  peroent  discount  is  not 
raqjoired  by  GAAP,  but  is  consistent 
with  the  Besle  Accord. 

The  Agencies  daiify  tiiat  net 
unrealized  gains  (losses)  on  other  tjrpes 
(bassets,  such  as  bank  premises  and 
availaUe-fbr-sale  d^  seciuities.  are  not 
induded  in  supplementary  capttaL  but 
may  be  t^am  into  account  vrhea 
assessing  an  institution's  overall  capita 
adequacy. 

Tne  Agencies  request  comment  on  all 
aspects  of  this  proposal. 


Flexftiiity  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatcvy  Flexibility  Act.  the  Agencies 
have  determined  that  this  propoaed  rule 
wrould  not  have  a  significant  economic 
impact  on  a  substantial  number  oi  small 
entities  in  accordance  with  the  spirit 
and  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  saf  .). 
Accordingly,  a  regulatory  flexibilky 
analysis  is  not  required.  The  pit>posed 
rule  would  permit  inatitutians  to 


>Tha 


I  far  bMiks  sapaniaad  by  tha  OOC.  tha  Board, 
or  tha  FIXC:  tha  Thrift  Financial  BajMat  far  thrift 
matitutiaos  soparriaed  by  tha  OTS:  and  tha  Y-aC 
Kayort  far  bank  hoiding  rnnipaniaa  aupaiilaad  by 
dia  Board. 

*Tha  Agaocias  intaad  to  raiy  on  te  gntdnoa  aat 
farth  m  SFAS  lis  far  purpoaas  of  datannining 
a^athar  aquity  sacuritias  ha«a  fair  valaa*  that  ara 
'Yawlily  datamdnabla."  Uwlar  SPAS  IIS.  tha  fair 
««hia  of  an  aquity  sacurity  is  nadily  datanninabta 
if  safaa  pricas  or  bid-and-aak  c 
uuiautly  availabla  on  a  acwitiaa  • 
ragiatarad  with  tha  Sacaritiaa  and  Exchanga 
CnmniiasloB  or  in  tha  aaBr4ha<xianiar  inarkac 
proridad  that  thoaa  pricas  or  quotations  far  iht 
ovar-tha-ooonMr  mukat  art  puhtidy  ia|>0itad  by 
tha  Nattaeal  Aaaociatian  of  Sacaritiaa  Daafai* 
Anloaaalad  Qaotatiaas  systam  or  by  tha  National 
Qnotatiaas  Bttiaan.  Raatrictad  stock  doaa  not  nwat 
this  dafiuitioo.  Tha  fair  valna  of  an  analty  sacaiity 
tvadad  only  in  a  faraign  maritat  is  raadily 
daiarminabfa  if  that  faraign  aHrkM  is  of  a  braadth 
and  acopa  oanporabia  to  aaa  of  tha  VS.  markats 
rafanad  to  abova.  Tha  fair  aalna  of  as  invaatinaBt 
iaanmtaal  fond  is  readily  datanninahla  if  tha  fair 
vahM  par  shara  (unit)  is  dsiarminad  aad  pahftahari 
andisthabaaisfari 


include  up  to  45  percent  of  the  pretax 
net  unrealized  hr^<4ii»g  gains  on 
available-for-safe  equity  Mcufitjai  im 
Tier  2  canttaL  The  efiact  of  die  propoaed 
rule  woiud  be  to  incraaae  immadiataly 
the  amount  of  Tier  2  cq>ital  held  by 
institutions,  including  small 
institutions,  in  proportian  to  the  amount 
of  their  qualifying  pretax  net  imraeliaad 
holding  gains  on  such  securities. 
Thereafter,  the  amount  of  Tier  2  capital 
will  iruaease  or  decrease  as  the  valoe  of 
the  equity  securities  changes  The 
Agencies  have  concluded  that  dus 
prc^Msal  will  not  have  a  signiftoant 
impact  on  the  amount  of  tot^  capital 
held  by  institutions,  regardless  of  siaa. 

Paperwork  RednctiaB  Act 

The  Agencies  have  determined  ibat 
the  proposed  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501 
et  seq.). 

OOC  aad  OTS  Exacotiva  (MariatH 


The  OCC  and  die  OTS  have 
determined  that  the  prcqtoeed  rufe 
not  constitute  a  "significant  regulatory 
action"  far  the  puzpoaes  of  ExKutiTe 
Ordv  12866. 

OGC  aad  OTS  IMaadad 
I  Act  of  1995 


Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  Pub.  L. 
104-4  (Unfunded  Mandates  Act) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  beiaaa 
promulgating  a  rule  that  indudaa  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  aad  tiftal 
governments,  in  the  aggregate,  or  by  the 
private  sectw.  ot  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  MaiHlates  Act  also  raquiiaa 
an  agency  to  identify  and  ron^idar  a 
reasonable  nimiber  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this 
proposed  rule  would  permit  instituttaaa 
to  include  up  to  45  peroent  of  holding 
gains  on  available-for-sale  equity 
securities  in  Tier  2  capital  under  the 
Agmdes'  risk-based  capital  rules.  The 
propoeed  rule  would  reduce  raguktoiy 
burden  by  increasing  the  amount  of 
supplementary  capital  held  by  certain 
institutions.  TTie  OCC  and  OTS  have 
therefore  determined  that  the  efiact  of 
the  proposed  rule  on  the  thrift  and 
>»a"""e  in8tituti<ms  as  a  whole  will  not 
result  in  expenditures  by  State,  local,  or 
tribal  governments  or  by  the  private 
sector  of  $100  miUion  or  more. 
Accordingly,  the  OCC  and  OTS  have  not 
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preparad  a  budgetary  impact  statHnant 
or  specifically  addrnaed  the  regulatory 
ahaniatives  conaidend. 

UatorSabjacta       *  ^'^*    *  "" 

12CFRPart3^ 

-Administrative  practice  and 
procedure.  Capital,  National  banks. 
Repenting  andrecoidkaeping 
requir«neDts.  Risk. 

12CFRPan2Q8 

Accounting,  Agriculture.  Banks, 
hanking.  Confid«otial  buaness 
infonnation.  Crime,  Cunency,  Federal 
Reserve  Sjrstem,  Mortgages,  Reporting 
and  recordkeeping  raquiiements. 
Securities. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System,  fiolding  Companies, 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  325 

Bank  deposit  insurance.  Banks, 
hanking.  Capital  adequacy.  Reporting 
and  recordkeeping  requirmnents. 
Savings  associations.  State  non-member 
banks. 

12CFBPmt567 

Capital,  Reporting  and  recordkeeping 
requirements.  Savings  associatians. 


Authority  aa 

Office  of  the  CooiptrDUer  of  the 
Curency 

12  CFR  CHAPTER  I 

For  the  reasons  set  out  in  the  joint 
preemble,  appendix  A  to  part  3  of 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regulatioiu  is  proposed  to  be 
amended  as  follows: 


PART  3— MMMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  audiority  citation  for  part  3 
continues  to  read  as  follows: 


.  :  12  U.S.C  93a.  161,  1818, 
1828(n),  1828  note,  l*31n  note,  1835. 3907. 
and  3909. 

2.  In  appendix  A  to  part  3.  section  2. 
is  amended  by  adding  a  new  paragraph 
(bM5)  including  footnote  5  to  read  as 
foUows: 

Appeadii  A  to  Part  3— Risk-Based 
Capital  Guidelinae 

•        •        •        •        • 
Section  2.  Campooants  of  CtpitaL 


(5)  Up  to  45  percent  of  the  pretax  net 
unraaliaad  holding  gains  (the  excess,  if 


any.  of  the  fair  value  over  histcnical 
cost)  on  available-for-sale  equity 
aecurities  with  rsadily  determinable  fidr 
values.'  Unraelized  gains  (lasses)  on 
other  types  of  assets,  such  as  bank 
premises  or  avaiM>le-for-sale  debt 
securities,  are  not  included  in 
supplementary  capital,  but  the  OCC  may 
take  these  unreelized  sains  (kMses)  into 
account  as  additional  fiKrtors  when 
iWHiiiim  ovendl  capital  adequacy. 
•    '    •       •        •        »   • 

Dtfsd:  Octobv  6. 1907. 
Eagana  A.  Lwlwig. 
Comptroller  of  the  Curmtcy. 

Federal] 


12  CFR  CHAPTER  ff 

For  the  reeaons  set  forth  in  the  joint 
preamble,  parts  208  and  225  of  chapter 
n  of  title  12  of  the  Code  of  Federal 
Regulatioiu  are  propoeed  to  be  amended 
as  folloMTs: 

PART  208-MEIIBERSHIP  OF  STATE 
BAMONQ  MSTfTUTIONS  M  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
is  revised  to  reed  as  folloivs: 


r  12  U.S.C  24.  36.  92(a),  93(a), 
248(a),  248(c),  321-338a.  371d.  461.  481-486. 
BOl,  611, 1814.  1816,  1818.  1820(dX9). 
1823(j),  1828(o).  1831, 1831o.  1831p-l, 
18311^1, 1835(a).  1M2.  2901-2907,  310S. 
3310.  3331-3351.  and  3906-3909;  15  US.C. 
78b.  781(b),  781(g),  78i(i),  78o-4(cK5).  78q. 
78q-l,  and  78w;  31  U.S.C  5318;  42  U.&C 
4012a,  4104a.  4104b.  4106,  and  4128. 

2.  In  appendix  A  to  part  208,  the 
introductory  paragraphs  in  section 
II.A.2.  are  revised  and  footnote  8  is 
removed  and  reserved  to  read  as 
follows: 

Appemlix  A  to  Part  208— Capital 
Atlaqnacy  Gnidelines  for  State  Member 
Banks:  Risk-Baaed  Measure 


n. 

A. 


•  •  • 


2.  Supplementary  capital  eleofents  (Tier  2 
capital).  The  Tier  2  component  of  a  bank's 
qualifying  total  capital  may  consist  of  the 
following  items  that  are  defined  as 
supplementary  capital  elements: 

(i)  Allowance  for  loan  and  lease  losses 
(subiect  to  limitations  discussed  below). 

(ii)  Perpetual  preferred  stock  and 
related  surplus  (subject  to  conditions 
discussed  below). 

(iii)  Hybrid  capital  instnunents  (as 
defined  below)  and  mandatory 
otmvertible  debt  securities. 


>  Tha  OCX:  nnrrM  th*  authority  to  actuda  all  or 
a  pottkm  of  anraaliaad  pint  from  Tm  2  capital  if 
tha  OOC  datanninaa  that  the  aquhy  aacuritiaa  aia 
not  prudsntly  valuad. 


(iv)  Term  subordinated  debt  and 
intermediate-term  preferred  stodc. 
induding  related  surplus  (subject  to 
limitations  discussed  below). 

(v)  Unrealized  gains  on  equity 
aecurities  (subject  to  limitations 
diactissed  in  paragraph  £r.B.2.e.  of  this 
section). 

The  maximum  amotmt  of  Tier  2 
capital  that  may  be  included  in  a  bank's 
qualifying  total  capital  is  limited  to  100 
percent  of  Tier  1  capital  (net  of  goodwill 
and  other  intangible  assets  requLed  to 
be  deducted  in  accordance  with  aectioa 
ir.B.l.b.  of  this  appendix). 

The  elements  oi  supplementary 
capital  are  discussed  in  greater  detail 
bttow. 

•  •  •  a  • 

3.  In  appendix  A  to  part  208.  section 
i7.A.2..  paragraphs  (d)  and  (e)  are 
revised  to  rsad  as  follows: 


It< 
A. 


2,*  •  • 

(d)  SuAonftnoted  de6(  aad  intermediate 
Ism  pre^rred  stock.  L  The  aggregate  amount 
of  tann  subonlinated  debt  (exclu£ng 
mandatory  convertilrie  debt)  and 
intermediate-tenn  preferred  stock  that  may 
be  treated  as  supplementary  capital  is  limited 
to  so  percent  of  Tier  1  capital  (net  of 
goodwill  and  other  intangible  assets  required 
to  be  deducted  in  accordance  with  section 
IZlB.l.b.  of  this  appendix).  Amounts  in  excess 
of  these  limits  may  be  issued  and.  while  not 
included  in  the  ratio  calculation,  will  be 
taken  into  account  in  the  overall  assessment 
of  an  ciganisation's  funding  and  financial 
coodition. 

ii.  Subordinated  det>t  and  intermediate- 
term  pteferred  stock  must  have  an  original 
weighted  average  maturity  of  at  least  five 
years  to  qualify  as  supplemental  capital  (If 
the  holder  has  the  option  to  require  the  issuer 
to  redeem,  repay,  os  repurchase  the 
instrument  prior  to  the  stated  maturify, 
outurity  would  be  defined,  for  risk-bawd 
capital  purposes,  as  the  earliest  possible  date 
on  which  the  holder  can  put  the  instnmwnt 
back  to  the  issuing  bank.) " 

iii.  In  the  case  of  subordinated  debt  the 
instrument  must  be  unsecured  and  must 
dearly  state  on  its  face  tliat  it  is  not  a  ^epoOt 
and  is  not  insured  by  a  Federal  ^ency.  To 
qualify  as  capital  in  banks,  debt  must  be 
subordinated  to  general  creditors  and  claims 
of  depositors.  Consistent  with  current 
regulatory  requirements,  if  a  state  member 
bank  wishes  to  redeem  subordinated  debt 


''As  a  Ifanitad-iitB  capital  inatrumant  appraachas 

maturity  it  bagiiu  to  taka  on  charactaristics  of  a 

(bort-taRn  obligation.  For  thii  raajon.  tha 

outBtanding  amount  of  tenn  sutxrdinatad  debt  and 

limitad  life  ptafarrad  stock  aligibla  for  indusioa  in 

Tiar  2  ia  ceducadk  or  discountad.  as  thaaa 

^^immmnffnmck  maturity;  on*- fifth  of  the 

vtgfnal  aamiat  Qaaa  ladamptioiu)  ix  exdadad  aech 

yaar  during  tha  Instrument's  last  Bve  years  beiora 

maturity.  When  tha  ratnaining  maturity  is  laas  tt«^« 

ooe  year,  tha  instrument  is  axdiidad  6«an  TIar  2 
«-«P^al 
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before  tha  stated  maturity,  it  must  receive 
prior  approval  of  the  Federal  Reserve. 

(e)  Unrealized  gains  on  equity  securities 
and  unrealized  gains  (losses)  on  other  assets. 
L  Up  to  45  percent  of  pretax  net  unrealized 
holding  gains  (that  is,  the  excess,  if  any,  of 
the  hii  value  over  amortized  cost)  on 
available-for-sale  equity  securities  writh 
readily  determinable  fair  values  may  be 
included  in  supplementary  capital.  However, 
the  Federal  Reserve  may  exclude  all  or  a 
portion  of  these  unrealiiaed  gains  from  Tier  2 
capital  if  the  Federal  Reserve  determines  that 
the  equity  securities  are  not  prudently 
valued.  Unrealized  gains  (losses)  on  other 
types  of  assets,  such  as  bank  premises  and 
available-for-sale  debt  securities,  are  not 
included  in  supplementary  capital,  but  the 
Federal  Reserve  may  take  these  unrealized 
gains  (losses)  into  account  as  additional 
factors  when  assessing  a  bank's  overall 
capital  adequacy. 


PART  225— BANK  HOLOmO 
COMPANIES  AND  CHANGE  M  BANK 
CONTROL  (REQULATK)N  Y) 

1.  The  authority  citation  for  part  225 
is  revised  to  read  as  follows: 


;  12  U.SX:  1817(g(13),  1818. 
1828(o),  18311, 1831p-l,  1843(cN8),  lB44(b), 
1972(1),  3106,  3108,  3310,  3331-33S1,  3907, 
and  3909. 

2.  In  appendix  A  to  part  225,  the 
introducttny  paragraphs  of  section 
ILA.2t  are  revised  and  footnote  8  is 
removed  and  reserved  to  reed  as 
follows: 

^ipendn  A  to  Part  225— Caidtal 
Adequacy  GnJdelines  for  Bank  Holding 
Companies-  Riak-Baaed  Meaaure 

•  •  •  a  • 

IL*  *  • 
A.*  •  • 

2.  Supphatentary  capital  dements  (Tter  2 
capital  J.  The  Tier  2  compcment  of  an 
Institution's  qualifying  total  capital  may 
consist  of  the  following  items  that  are 
defined  as  supplementary  capital  elements: 

(i)  Allowance  for  loan  and  lease  losses 
(subject  to  limitations  discussed  below). 

(ii)  Perpetual  preferred  stock  and  related 
surplus  (subject  to  conditions  discussed 
below). 

(iii)  Hybrid  capital  instruments  (as  defined 
below),  perpetual  debt  and  mandatory 
convertiole  debt  securities. 

(iv)  Term  subordinated  debt  and 
intermediate-term  preferred  stock,  including 
related  surplus  (subject  to  limitations 
discussed  below). 

(v)  Unrealised  gains  on  aquify  securities 
(sul^ect  to  limitatimis  discussed  in  paragraph 
n.B.2.(e)  of  this  section). 

The  maximnm  amount  of  Tier  2  capital 
diat  may  be  included  in  an  organization's 
qualifying  total  capital  is  limited  to  100 
percent  of  Tier  1  capital  (net  of  goodwill  and 
other  intangible  assets  required  to  be 
deducted  in  accordance  «vith  section  ILB.l.b. 
ol  this  appendix). 


Tha  elements  of  supplementary  capital  are 
discussed  in  greater  detail  below. 

•  •        •        •        • 

3.  In  appendix  A  to  part  225,  section 
ILA.2.,  paragraphs  (d)  and  (e)  are 
revised  to  read  as  follows: 

•  •  a  a  a 

n.*  •  • 

A*  •  • 
2.*  •  • 

(d)  &iboniinated  (Mft  and 
intermediate  term  preferred  stock,  i.  The 
aggregate  amount  of  term  subordinated 
debt  (excluding  mandatory  ccmvertible 
stock)  and  intermediate-term  preiiarred 
stock  that  may  be  treated  as 
supplementary  capital  is  limited  to  50 
percent  of  Tier  1  capital  (net  of  gtMxlwill 
and  other  intangible  assets  required  to 
be  deducted  in  accordance  with  section 
ILB.Lb.  of  this  appendix).  Amoimts  in 
excess  of  these  limits  may  be  issued 
and,  while  not  included  in  the  ratio 
calculation,  will  be  taken  into  account 
in  the  overall  assessment  of  an 
organization's  funding  and  financial 
condition. 

ii.  Subordinated  debt  and  intarmadiate- 
term  preferred  stock  must  have  an  anginal 
weighted  average  maturity  of  at  ieaxt  five 
years  to  qualify  as  supplmnentary  capitaL'' 
(U  the  holder  has  the  option  to  require  the 
issuer  to  redeem,  repay,  or  repurchase  the 
instrument  prior  to  the  stated  maturity, 
maturify  wmild  be  defined,  fiar  risk-faeaed 
capital  purposes,  as  the  earliest  possible  date 
oo  which  the  holder  can  put  the  instrument 
back  to  the  issuing  banking  organizatioa)  '^ 

iiL  In  the  case  of  subordinated  debt,  tha 
instrument  must  be  unsecured  and  must 
dearly  state  on  its  feoe  that  it  is  not  a  depoait 
and  is  not  insured  by  a  Federal  agnicy.  Bamk 
holding  company  debt  must  be  subordinatad 
in  the  right  of  payment  to  all  senior 
indebtedness  of  the  company. 

(e)  UnreaJized  gains  on  equity 
aecurities  and  unrealized  gains  (losses) 
(m  other  assets,  i.  Up  to  45  percent  of 
nM  unreelized  holding  gains  (that  is.  the 
excess,  if  any,  of  the  ftdr  value  over 
amortized  cost)  on  available-f(»^sale 
equity  securities  with  reedily 
determinable  fair  values  may  be 


"Uewcuied  tann  dabt  iiaued  by  bank  holdii^ 
mmpaniea  prior  to  March  12, 1988,  and  qualifying 
as  secondary  capital  tf  tha  tima  of  issuaaca 
ooDtinttaa  to  qualify  as  an  alemant  of 
jupplameiUaiji  cai^tal  undar  tha  riik-faaaed 
framework,  aubiact  to  tha  SO  percent  of  Tier  1 
capital  limitatiaa.  Bank  hoidLig  compaay  tarai  dibt 
iasuad  on  or  after  Match  12,  ises,  must  be 
subordiaatad  in  ordar  to  qualify  aa  caphaL 

■>  As  a  limitad-lila  capital  inftrumant  approadbas 
maturity  it  begins  to  talca  on  chaiacterlaHcaofa 
thoft-tann  obUgatiaa.  For  tiiia  raaaoa.  tha 
ontatandiag  amount  of  tano  subordinatad  dafat  and 
Umitad  Ufa  prafatiad  stock  aligibla  far  IdcImsjoii  in 
Tier  2  is  raducad.  or  discounted,  a*  theae 
instrumants  appraech  maturity:  oao-fifth  of  the 
original  amount  Qaaa  ledamptloos)  is  axchidad  each 
year  during  tha  Instrumeot's  iaat  flva  yaats  before 
maturity.  When  the  remainiBg  maturity  is  kaa  than 
one  jrear.  tlw  inMramam  is  wclnded  fram  "Har  2 
capital 


included  in  supplementary  capitaL 
However,  the  Federal  Res«rve  may 
exclude  all  or  a  portion  of  these 
unrealized  gains  horn  Tier  2  capital  if 
the  Federal  Reserve  determines  that  the 
equity  securities  are  not  prudently 
valued.  Unrealized  gains  (losses)  on 
other  types  of  assets,  such  as  bank 
premises  and  available-for-sale  debt 
securities,  are  not  included  in 
supplonentary  capital,  but  the  Fedwal 
Raaenre  may  take  these  unrealized  gains 
(losses)  into  account  as  additional 
factors  when  assessing  an  institution's 
capital  adequacy. 

a  •  •  •  • 

By  ordar  of  the  Board  of  Gowemors  of  the 
Federal  Hsserve  System.  October  21, 1997. 
IK^ham  W.  vnka. 
Secretary  <^  the  Board.   . 

Fedand  Deposit  Insarance  Coqioratiaa 

12  CFR  CHAPTER  M 

For  the  reasons  set  forth  in  the  Joint 
preamble,  part  325  of  chapter  in  of  title 
12  of  the  Code  of  Federal  Regulatiaos  is 
proposed  to  be  amended  as  follows: 

PART  »S— CAPITAL  MAMTBIANCE 

1.  The  authaity  citation  for  part  325 
continues  to  read  as  follows: 

Aalfaarify:  12  VS.C.  1815(a),  1815(b). 
1816, 1818(a).  1818(b),  1818(c),  1818(t), 
1819(Tenth).  1828(c),  1828(d).  1828(i). 
1828(n).  1828(o),  18310. 1835,  3907,  3909, 
4808:  Pub.  L  102-233. 106  StaL  1761, 1789. 
1790  (12  U.&C  1831n  note):  Pub  L  102- 
242. 105  Stat  2236,  2355,  2386  (12  U.S.C 
1828  note). 

2.  In  appendix  A  to  part  325,  the 
introductory  paragraphs  of  secticm  LA.2. 
are  revised  to  reed  as  follows: 

Appendix  A  to  Part  32S— StatenwBt  of 
PoBcy  on  Riak-BMed  Capital 


A«  •  • 

2.  Supplonentary  capital  elements 

(Tier  2)  cmsist  of: 

— ^Allowance  Cor  loan  and  hose  losses.  «p  to 
a  maximum  of  1.25  percent  of  r^- 
wreigh tad  assets: 

— Omiulative  perpetual  preferred  stock, 
long-term  preferred  stock  (original  maturity 
of  at  least  20  years)  and  any  related 
surplus: 

—Perpetual  pfeianed  stock  (and  any  related 
surplus)  vraere  the  dividend  is  reset 
periodically  based,  in  whole  or  part  on  the 
bank's  current  credit  standing,  regartUess 
of  whadier  the  dividends  are  cumulative  or 
DODcumulativB: 

— Hybrid  capital  instruments,  induding 
mandatory  convertible  debt  securities; 

— Term  subordinated  debt  and  intarmediata- 
term  preferted  stcxJc  (original  average 
maturify  of  five  years  or  more)  and  aay 
related  surplus;  and 
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— Net  unrealized  gains  on  equity  securities 
(subiect  to  limitations  discussed  in 
paragraph  I.A.2.(f)  of  this  section). 
The  maximum  amount  of  Tier  2  capital 
that  may  be  recognized  for  risk-based  capital 
purposes  is  limited  to  100  percent  of  Tier  1 
capital  (after  any  deductions  for  disallowed 
intangibles).  In  addition,  the  combined 
amount  of  term  subordinated  debt  and 
intermediate-term  preferred  stock  that  may 
be  ti—lad  as  part  of  Tier  2  capital  for  risk- 
boad  capital  purp>oses  is  limited  to  50 
percent  of  Tier  1  capital.  Amounts  in  excess 
of  these  limits  may  be  issued  but  are  not 
included  in  the  calculation  of  the  risk-based 
capital  ratio. 

•  •         *         *         # 

3.  In  appendix  A  to  part  325,  the  last 
undesignated  paragraph  of  section 
LA.2.,  entitled  "Discount  of  limited-life 
supplementary  capital  instruments"  is 
designated  as  paragraph  (e). 

4.  In  apfwndix  A  to  part  325.  a  new 
paragraph  (f)  is  added  to  section  I.A.2. 
to  read  as  follows: 

•  •        •        •        • 

A*  •  • 

2   •   •   • 

(f)  Uanalized  gpins  on  aquity  securities 
and  unrealized  gains  (losses)  on  other  assets. 
Up  to  45  percent  of  pretax  net  unreaiixed 
gains  (that  is,  the  excess,  if  any,  of  the  fair 
value  over  amortized  cost)  on  available-fbr- 
sale  equity  securities  with  readily 
determinable  £iir  values  may  be  included  in 
supplementary  capital.  However,  the  FDIC 
may,  on  a  case-by-case  basis,  exercise  its 
discretion  to  exclude  all  or  a  portion  of  these 
unrealized  gains  from  Tier  2  capital  if  the 
FDIC  determines  that  the  equity  securities  are 
not  prudently  valued.  Unrealized  gains 
(losses)  on  other  types  of  assets,  sach  as  bank 
premises  ai^d  available- fbr-sale  debt 
securities,  a.^e  not  included  in  supplementary 
capital,  but  the  FDIC  may  take  these 
unnalizad  gains  (loues)  into  account  as 
iMtHonal  factors  when  assessing  a  bank's 
ovefall  capital  adequacy. 
***** 

By  ocdar  of  the  Board  of  Directors. 

Dated  at  Washington.  DC,  this  16th  day  of 
September  1997. 

Federal  Deposit  Insurance  CorporatiraL 

Eobcrt  E.  FeUtaum. 

Executive  Secretary. 

Office  of  Thrift  Sapenrision 

12  CFR  CHAPTER  V 

For  the  reasons  set  forth  in  the  (oint 
preamble,  part  567  of  chapter  V  of  title 
12  of  the  Code  of  Federal  Regulatims  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  587— CAPITAL 

1.  The  authority  citation  fm  part  567 
continues  to  read  as  follows: 

AndMrllr.  12  U.S.C  1462. 1462a,  IMS. 
1464, 1467a.  1828  (note). 


2.  Section  567.5  is  amended  by 
adding  a  new  paragraph  (b)(5)  to  read  as 

follows: 

iSVTA   Components  of  capnaL 

•        •        •        •        * 

(b)  •  •  • 

(5)  Unrealized  gains  on  equity 
securities.  Up  to  45  percent  of  net. 
imrealized  gains  before  income  taxes, 
calculated  as  the  amoimt,  if  any,  by 
which  fair  value  exceeds  amortized  cost 
on  available-for-sale  equity  securities 
with  readily  determinable  fair  values, 
may  be  included  in  supplementary 
capital.  The  OTS  may  disallow  such 
inclusion  in  the  calculation  of 
supplementary  capital  if  the  Office 
datennines  that  the  equity  seciuities  are 
not  prudently  valued. 

Dated:  September  30, 1997. 

By  the  Office  of  Thrift  Supervision. 
NkalM  P.  lelaiiUM. 
Director.  >. 

(FR  Doc.  97-28269  Filed  1&-24-97:  8:45  am] 
aiujNQ  COM  mf-u-f,  tai*.t-9,  tru-et-*. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroiier  of  the 
Currency 

12CFRPwt3 
[Docket  Ho.  07-iq 
RIN  1S87-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

(Reguledon  H;  Doctot  Na  R-OMT] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRPart325 
RIN  30e4-nAB9e 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrlfl  Superviaion 

12  CFR  Part  567 
Podwl  No.  87-3q 
RIN1SS0-AAM 

Riak-Baaed  Capital  Standarda: 
Conatniction  Loans  on  Presold 
Raaidantial  Properties;  Junior  Uana  on 
1-  to  4-Family  Raaidentiai  Propertiaa; 
and  Mutual  Funds  and  Leverage 
Capital  Standarda:  Tier  1  Leverage 
Ratio 

AOBCIES:  OfBce  of  the  Comptroller  of 
the  Currency.  Treasury;  Board  of 


Governors  of  the  Federal  Reserve 
System;  Federal  Deposit  Insurance 
Corporation:  and  Office  of  Thrift 
Supervision,  Treasury. 
ACTKM:  Joint  notice  of  proposed 
rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC).  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  the  Federal  Efeposit 
Insiu-ance  Corporation  (FDIC),  and  the 
Office  of  Thrift  Supervision  (OTS) 
(collectively,  the  Agencies)  are 
proposing  to  amend  their  respective 
risk-based  capital  standards  and 
leverage  capital  standards  for  banks  and 
thrifts.  The  proposal  would  represent  a 
significant  step  in  implementing  section 
303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  with  regard 
to  the  Agencies'  capita)  adequacy 
standards.  (Section  303  requires  the 
Agencies  to  work  jointly  to  make 
imiform  their  regulations  and  guidelines 
implementing  common  statutory  or 
supervisory  policies.)  The  effect  of  the 
proposal  would  be  that  the  Agencies 
would  have  uniform  risk-based  capital 
treatments  for  construction  loans  on 
presold  residential  properties,  real 
estate  loans  seciued  by  junior  Uens  on 
1-  to  4-£amily  residential  properties,  and 
investments  in  mutual  funds,  as  well  as 
uniform  and  simpUfied  niinimiiip  Tier  1 
capital  leverage  standards. 

DATES:  Comments  must  be  received  on 
or  before  December  26, 1997. 
ADDRESSES:  Comments  should  be 
directed  to; 

OCC:  Comments  may  be  submitted  to 
Docket  No.  97-19,  Commimications 
Division,  Third  Floor,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  S.W.,  Washington,  D.C,  20219. 
Comments  will  be  available  fu' 
inspection  and  photocopying  at  that 
address.  In  addition,  comments  may  be 
sent  by  facsimile  transmission  to  FAX 
number  (202)  874-5274,  or  by  electnmic 
mail  to 
REGS.COMMENTSeOCCTREAS.GOV. 

Board:  Comments  directed  to  the 
Board  should  refer  to  Docket  No.  R- 
0947  and  may  be  mailed  to  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  N.W., 
Washington  D.C.  20551.  Conunents 
may  also  be  delivered  to  Room  B-2222 
of  the  Eccles  Building  between  8:45  ajn. 
and  5:15  p.m.  weekdays,  or  the  guard 
station  in  the  Eccles  Building  courtyard 
on  20th  Street.  N.W.  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  may  be  inspected 
in  Room  MP-500  of  the  Martin  Building 
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between  9  aon.  and  5  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Federal  Reserve's  Rules  Regarding 
Availability  of  Information. 

FDIC:  Written  comments  should  be 
sent  to  Robert  E.  Feldman.  Executive 
Secretary,  Attention:  Comments/C^S. 
Federal  Deposit  Insurance  Corporaticm, 
550  17th  Street  N.W.,  Washington.  D.C. 
20429.  Conunents  may  be  hand 
deUvned  to  the  guard  station  at  the  rear 
of  the  17th  Street  building  (located  on 
F  Street)  on  business  days  between  7KK) 
ajn.  and  5:00  p.m.  (FAX  number  (202) 
898-3838:  Internet  address: 
comments9fdic.gov).  Comments  may  be 
inspected  and  photocopied  in  the  FDIC 
Public  Information  Center,  Room  100, 
.801 17th  Street,  N.W.,  Washington.  D.C 
20429,  between  9:00  ajn.  and  4:30  p.m. 
on  business  days. 

OTS:  Send  comments  to  Manager, 
DisseminatitHi  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervisian,  1700  G 
Street,  N.W.,  WeaUngton,  D.C  20552, 
Attention  Docket  No.  97-36.  These 
sutenissions  may  be  hand-deUvered  to 
1700  G  Street,  N.W.,  from  9KK)  a.m.  to 
5K)0  pjn.  oa  business  days;  they  may  be 
sent  ^  facsimile  transmission  to  FAJC 
ntmtbw  (202)  906-7755;  or  they  may  be 
sent  by  e-maiL 

public.infoeDts.trees^gov.  Those 
cranmoiting  Inr  e-mail  should  inchide 
their  name  and  telephone  number. 
Comments  will  be  avail^le  far 
inqMctiOD  at  1700  G  Street,  N.W..  from 
9KM  ajn.  until  4:00  p.m.  <m  business 
days. 

FOR  RJRTHBI MFCMHATION  CONTACT: 

CCC;  Roger  Tnfts»  Senior  Eoonoraic  ^ 
Advisor  (202/874-5070).  Tom  RoUo. 
Netional  Bank  Examiner  (202/874- 
5070).  Csintal  Policy  Division:  cr 
Ronald  Shimabukuro,  Senior  Attorney 
(202/874-5090).  Legislative  and 
Reeulatoary  Activities  Division. 

Aoord:  Roger  Cole,  Asaodato  Directw 
(202/452-2618).  Norah  Barger.  Assistant 
Director  (202/452-2402),  Barbara 
Boudiard,  Senior  Superviaoiy  Financial 
Analyst  (202/452-3072).  Divisian  of 
Banking  Supervisioa  and  Regulation. 
For  the  heering  impaired  only, 
Telecommimication  Device  for  the  Deaf 
rnX»,  Diane  Jenkins  (202/452-3544). 

FDIC:  For  supervisory  issues,  Stephen 
G.  Pfeifar,  Examination  Specialist, 
Accounting  Section,  IKvision  of 
Supervision  (202/898-8904);  for  legal 
issues,  Jamey  Basham.  Counsel.  Legal 
Divisian  (202/898-7265). 

OTS:  John  F.  Connolly.  Senior 
Program  Manager  for  Capital  Policy. 
(202/  906-6465).  Michael  D.  Solomon. 
Senior  Pdicy  Advisor  (202/906-5654). 
SuparvisianPoliqr;  or  Karen  Osterloh, 


Assistant  Chief  Counsel,  (202/906- 
6639),  Regulations  and  Legislation 
Division,  Office  of  the  Chief  CoimseL 
SMPWJMPfTARY  INFORMATION:  Section 
303(a)(2)  of  the  Riegle  Commimity 
Development  and  Regulatory 
Improvement  Act  of  1994  (12  U.S.C 
4803(a))  (Riegle  Act)  provides  that  the 
Agencies  shall,  consistent  with  the 
(mndples  of  safety  and  soimdness, 
statutory  law  and  policy,  and  the  public 
interest,  worii  jointiy  to  make  uniform 
all  regulations  and  guidelines 
implementing  common  statutory  or 
supervisory  policies.  Section  303(a)(1) 
of  the  Riegle  Act  requires  the  Agencies 
to  review  their  own  regulations  and 
written  poUdes  and  to  streamline  those 
regulations  and  polides  where  possible. 
To  fulfill  the  section  303  mandate,  the 
Agendes  have  been  reviewing,  on  an 
interagancy  basis  and  intemaUy.  their 
capital  standards  to  identify  areas  where 
they  have  substantively  diSarent  capital 
tieetments  or  where  stieemlining  is 
appropriate.  As  a  result  of  these 
leviews,  the  Agendes  have  identified 
inconsistendes  in  the  risk-based  capital 
treetmnxt  of  certain  types  of 
transactions,  in  particular,  construction 
loans  tm  presold  residential  properties, 
loens  secured  by  junior  liens  on  1-to  4- 
family  residential  prraerties,  snd 
investments  in  mutual  fimds.>  The 
Agendes  also  believe >that  the  minitnnm 
leverage  capital  standards  could  be 
streamlined  and  made  uniform  amcmg 
the  Agendes. 

The  Agendes  are  {mxmsing  various 
amendments  to  their  risk-based  capital 
mid  leverage  standards  to  eliminate 
dieee  diAiences  snd  to  streemline  their 
rules. 


Construction  Loans  <ki  Presold 
Residential  Property 

Hie  Agancdes  all  assi^i  a  qualifying 
loan  to  a  builder  to  finance  the 
constructian  of  a  presold  1-to  4-famify 
residential  property  to  the  50  percent 
risk  weight  category,  provided  the 
borrowv  has  a  sulwtantial  equity 
interest  in  the  project,  the  propwty  has 
been  presold  under  a  bindhig  contract, 
the  purdiaser  has  a  firm  commitment 
for  a  permanent  qualifying  mortgage 
loen,  and  the  piuchaser  has  made  a 
substantial  earnest  money  deposit 
Under  the  OCC  and  OTS  rules,  the 
construction  loan  may  not  receive  a  50 
percent  risk  weight  tmless.  prior  to  the 
axtension  of  credit  to  the  bndlder,  the 


property  was  sold  to  an  individual  viho 
will  occupy  the  residence  upon 
completion  of  construction.  Under  die 
capital  rules  of  the  Board  and  the  FDIC 
however,  such  loans  to  builders  fbr 
residential  construction  are  eligible  for 
a  50  p«cent  risk  weight  once  the 
propwty  is  sold,  even  if  the  sale  occurs 
after  the  construction  loan  has  been 
made. 

The  Agendes  are  proposing  to 
eliminate  this  difiierence  by  permitting 
qualifying  residential  construction  loans 
to  become  eligible  for  the  50  percent 
risk  weight  category  at  the  time  the 
property  is  sold,  even  if  that  sale  occuis 
after  the  institution  has  made  the  loan 
to  the  builder,  bx  this  regard,  the  OCC 
and  OTS  are  propoaing  revised 
regulatory  language  that  would  permit 
this  treatment  because  constructicm 
loans  for  residences  sold  to  individtial 
purdiasn*  are  equally  safe  regardless  of 
whether  sold  before  or  after  the  loen  is 
made  to  the  builder.  The  Boerd  is 
proposing  a  revision  to  its  regulatory 
language  to  omfonn  its  discussion  of 
quali^dng  construction  loans  to  builders 
to  the  language  of  the  FDIC 

Junior  Lieru  onl'to  4-Pamify 
Residential  Properties 

The  Agendes  are  not  imifbnn  in  dieir 
risk-based  capital  treetment  of  reel 
estate  loans  secured  by  Junior  Uens  on 
1-to  4-famify  residential  {vopertias 
when  the  lending  institution  also  holds 
the  first  lien  and  no  other  psi^  holds 
an  intervening  lien.  In  such  esses,  the 
Board  views  boA  loens-as  s  single 
extansian  of  credit  secured  by  s  first 
lien  held  by  the  lending  institution  and. 
acoordingfy.  assigns  the  romhined  loen 
amount  to  either  the  50  percent  or  100 
percent  riak  weight  category  depmding 
iqMn  ediether  csrtaha  other  criteria  are 


One  ditarioa  to  qualify  for  a  50 
percent  risk  wreight  is  that  the  loan  must 
be  made  in  eccordance  with  prudent 
underwriting  standards,  induding  an 
appropriate  ratio  of  the  currant  loen 
balance  to  the  vahie  of  the  property  (the 
loen-to-vahia  or  LTV  ratio).>  When 
considering  whether  a  loan  is  consistent 
with  pniduit  underwriting  standards, 
the  Board  evahiates  the  LTV  ratto  based 
on  the  combined  loen  amount  If  the 
combined  loan  amount  satisfies  prudent 
underwriting  standttrds.  both  the  first 
snd  second  hen  are  assigned  to  the  50 
percent  risk  weight  category.  The  FDIC 


■  Th*  AfMiciw  also  id«ntifi«d  iaconcUtmciM  ia 
thair  trMtmam  of  tnntactkMM  nmartad  b]r 
qnaUfjring  coUatMal.  wUch  an  MorMMd  in  a 
pandini  ioiat  aotica  of  ocopoMd  riilwiilrlin.  Si  FR 

43SS5  (A«fMt  IS.  lees). 


lOdMr  crlMria  iBcfaido  tk«  tba  km  aqr  MM  ba 
sedayaotMowpaatd— orcMriadtBi 
ttataa.  Tha  OTS  ml*  abo  apadSaa  that  til* 
doonMBtad  LTV  ntio  may  not  ncaad  ea  ] 
of  tba  tacoitag  raal  aalata.  nnlata  tha  toan  I 
o««r  dM  ae  panaat  LTV  tbNahold  i*  iMwad  by 
«iaaU44i|pri«aiai 
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also  combines  the  first  and  second  liens 
to  determine  the  appropriateness  of  the 
LTV  ratio,  but  it  applies  the  risk  weights 
difiinentlv  than  this  Board.  If  the 
aunbined  loan  amount  satisfies  prudent 
underwriting  standards,  the  FDIC  risk 
weights  the  first  lien  at  50  percent  and 
the  second  lien  at  100  percent: 
otherwise,  both  liens  are  risk  weighted 
at  100  peicmt.  Tlie  CXX:  treats  all  first 
and  junior  liens  separately,  even  if  the 
lending  institution  holds  both  liens  and 
no  party  holds  an  intervening  lien. 
Qualifying  first  liens  are  risk  weighted 
at  50  percent,  and  non-qualifying  first 
liens  and  all  jimior  liens  are  risk 
weighted  at  100  percent.  The  OTS 
definition  of  qualifying  mortgage  in  its 
capital  rule  parallels  that  of  die  OGC. 
but  in  rea^nse  to  specific  inquiries,  the 
OTS  has  interpreted  this  provision  to 
treat  first  and  second  mortgage  loans  to 
a  single  individual  with  no  intervening 
liens  as  a  single  extension  of  credit 

The  Agencies  have  decided  to 
prapeae  adopting  the  OCC's  capital 
tiwlMint  of  junior  liens  as  the  uniform 
interagency  approach  because  it  is 
simple  to  implemmt  and  monitor,  and 
it  treats  all  jiinior  liens  consistently. 
Under  this  approach,  all  junior  liens 
would  be  assigned  to  the  100  percent 
risk  weight  category.  The  Board  and  the 
FDIC  are  proposing  conforming 
revisions  to  tneir  risk-based  capital 
standards.  The  OTS  would  revisit  its 
policy  interpretation  of  its  current  rule, 
which  parallels  the  OCC's  text. 

Mutual  Funds 

The  Board  and  FDIC  genwally  assign 
•U  of  an  institution  i  investment  hi  a 
mutual  fund  to  the  risk  vk<Mgbt  category 
approoriate  to  the  highest  risk  weighted 
•MM  tnat  a  particular  mutual  hind  is 
pamitted  to  invest  in  pursiiant  to  its 
prospectus.  As  a  general  rule,  the  OCC 
applies  the  same  treatment,  but  permits. 
on  a  cne-by-case  basis,  an  institution's 
investment  to  be  allocated  on  a  pro-rata 
basis  among  risk  weight  categories 
baaed  oa  the  percentages  of  a  portfolio 
authorized  to  be  invested  in  assets  in  a 
particular  risk  weight  category  as  set 
anth  ia  the  hmd's  prospectus.  The  OTS 
ganasally  assigns  all  of  an  institution's 
ianraabBent  in  a  mutiial  fund  to  the  risk 
waig^t  category  applicable  to  the 
highest  risk  weighted  asset  that  the  fund 
actually  holds  at  a  particular  time.  Tbe 
OTS.  however,  on  a  case-by-case  basis, 
permits  pro-rata  allocation  among  risk 
wei^t  categories  based  on  the  fund's 
actual  holdings.  All  of  the  Agencies' 
rules  provide  that  the  minitnnm  risk 
weight  for  investments  in  mutual  funds 
is  20  percent. 

The  Agencies  are  proposing  to 
achieve  uniformity  in  the  capital 


treatment  of  an  institution's  investments 
in  mutual  funds  by  generally  assigning 
the  institution's  total  investment  to  the 
risk  category  appropriate  to  the  highest 
risk  wei^ted  asset  the  fund  is 
permitted  to  hold  in  accordance  with  its 
stated  investment  limits  set  forth  in  the 
prospectus.  The  Agencies,  however,  are 
proposing  to  allow  an  institution,  at  its 
option,  to  assign  the  investment  on  a 
pro-rata  basis  to  difiisfent  risk  weight 
categories  according  to  the  investment 
limits  in  the  fund's  prospectus,  but  in 
no  case  will  indirect  holdings  through 
shares  in  a  mutual  fund  be  assigned  to 
a  risk  weight  less  than  20  percent.  For 
example,  an  institution's  investment  in 
a  mutual  fund  that  is  authorized,  in 
accordance  with  its  prospectvis.  to 
invest  up  to  40  percent  of  its  portfolio 
in  corporate  bonds  and  the  remainder  in 
U.S.  government  bonds,  normally  would 
be  placed  in  the  100  percent  risk-weight 
category.  However,  the  institution  could 
choose  to  place  only  40  percent  of  its 
investment  in  the  100  percent  risk 
weight  category  and  the  remainder  in 
the  20  percent  risk  weight  category.  The 
proposed  rules  note  that  if  a  mutual 
nmd  is  permitted  to  contain  an 
insignificant  quantity  of  highly  Uiiuid 
securities  of  superior  quality  that  do  not 
qualify  for  a  preferential  risk  weight, 
such  securities  generally  will  be 
disregarded  in  dbterraining  the  risk 
weight  for  the  overall  fund.  The 
Agencies  also  mnphasize  that  any 
activities  which  are  speculative  in 
nature  or  otherwise  inconsistent  with 
the  prefermtial  risk  weighting  assigned 
to  the  fund's  assets  could  result  in  the 
mutual  fund  investment  being  assigned 
to  the  100  percent  risk  category. 

Tier  1  Leverage  Ratio 

The  Agencies'  Tier  1  leverage  ratio 
(that  is.  the  ratio  of  Tier  1  capital  to  total 
assets)  is  an  indicator  of  an  institution's 
capital  adequacy  and  places  a  constraint 
on  the  degree  to  which  an  institution 
can  leverage  its  equity  capital  base.  The 
Board.  FDIC.  and  OCC  require  the  most 
highly-rated  institutions-— diiat  is,  those 
with,  among  other  things,  a  composite  1 
rating  under  the  Uniform  Financial 
Institutions  Rating  System  (UFTRS)  ^ — to 
meet  a  minimum  leverage  ratio  of  3.0 
percent.  The  minimum  leverage  ratio  for 
other  institutions  is  3.0  percent  "plus  an 
additional  cushion  of  at  leest  100  to  200 
basis  points." 

All  four  Agencies'  prompt  corrective 
action  (PCA)  rules  require  institutions  to 
satisfy  a  4.0  percent  leverage  ratio  (3.0 


percent  For  institutions  with  a 
composite  1  rating  under  the  UFIRS)  to 
be  considered  "adequately  capitalized." 
The  OTS  capital  rule  includes  a  3.0 
percent  core  (Tier  1)  capital 
requirement.*  but  the  4.0  percent 
standard  to  be  adequately  capitalized 
under  the  Agencies'  PCA  rules  has  been 
the  controlling  thrift  leverage  standard. 

The  Agencies  are  proposing  revisions 
to  dieir  leverage  capital  standards  so 
that  the  most  highly-rated  institutions 

would  be  subject  to  a  minimum  3.0 

percent  levwage  ratio  and  aU  odier 

institutions  would  be  subject  to  a 
minimum  4.0  percent  leverage  ratio  (the 
same  standard  used  to  be  adequately 
capitalized  under  their  PCA  rules).  This 
proposed  change  would  simplify  and 
streamline  the  Agencies'  leverage  rules. 

In  addition,  it  would  make  the  OTS 
Tier  1  leverage  standard  consistent  with 
the  ciirrent  standard  to  be  "adequately 
capitalized"  under  all  four  agencies' 
PCA  rules  and  with  the  other  agencies' 
Tier  1  leverage  standards.  The  OTS  is 
also  proposing  to  be  consistent  with  the 
other  three  agencies  by  explicitly 
clarifying  that  the  prescribed  levenga 
standard  is  a  minimum  standard  for 
financially  strong  institutions,  that 
higher  capital  may  be  required  if 
warranted,  and  that  institutions  should 
maintain  capital  levels  consistent  with 
their  risk  exposure. 

The  Agencies  request  comment  on  all 
aspects  of  this  proposal.  Comment  is 
specifically  requested  on  the  proposed 
treatment  of  first  and  second  mortgages, 
which  places  qualifying  first  mortgages 
on  1-  to  4-£amily  residential  properties 
in  the  50  percent  risk-weight  category 
and  all  second  mortgages  in  the  100 
I}ercent  risk-weight  category.  Please 
comment  on  whether  the  combined 
loan-to-value  ratio  of  a  first  and  secmd 
mortgage  to  the  same  borrower,  or  some 
other  criteria,  provides  a  sound  basis  for 
modifying  the  proposed  capital 
treetment  of  such  first  and  second 
mortgages.  Comment  is  also  specifically 
requested  on  the  20  percent  wiiniminn 
risk  weight  applied  to  banks' 
investments  in  mutual  funds.  In 
particular,  commenters  are  encouraged 
to  discuss  whether  20  percent  is  too  low 
or  too  high  as  a  lower  bound  in  light  of 
mutual  funds'  various  credit, 
operational,  and  legal  risks,  and  whue 
these  risks  lie. 
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tatiilaliM  J  Flaxibaity  Act  Analysis 

OCC  Regulatory  FlexibUity  Act  Armfysis 

Pursuant  to  aecdcm  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OGC 
certifies  that  this  i^aposed  rule  would 
not  have  a  significant  eccmomic  impact 
on  a  substantial  niunber  of  small  entities 
in  accord  with  the  spirit  and  purpoees 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  segX  Accordingly,  a 
regulatory  flexiliility  analysis  is  mit 
required.  The  proposed  rule  would 
reouce  regulatory  burden  by  tmifying 
the  Agnuaes'  ritt-besed  capital 
treetment  for  presold  construction 
loens,  juniOT  liens,  and  investments  in 
mutual  funds,  and  simplifying  the  "Her 
1  leverage  standards.  The  economic 
impact  of  this  prop>osed  rule  on  banks, 
regudless  of  size,  ia  expected  to  be 
minimal 

Federal  Reserve  Board  Re^atory 
Flexibility  Act  Analysis 

Pursuit  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  Board 
does  not  bebeve  this  proposal  would 
have  a  significant  impact  on  a 
substantial  number  oif  small  business 
entities  in  accord  with  the  spirit  and 
pwposes  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.).  Aoaxdin^y. 
a  regulatory  flexibility  analysis  is  not 
required.  The  effect  of  the  proposal 
wcHild  be  to  reduce  regidatory  burden 
on  depository  institutions  by  imifying 
the  Agencies'  risk-beaed  capital 
treatment  for  presold  canstructian 
loans,  jimior  hens,  and  investments  in 
mutual  fimds,  and  simplifying  the  Tier 
1  leverage  standards.  The  economic 
impact  of  the  proposed  rule  on 
instituticms,  regardless  of  size,  is 
expected  to  be  minimal. 

FTOC  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C  601  et  seq.).  it  is  certified 
that  the  proposal  would  not  have  a 
significant  impact  on  a  substantia 
number  of  small  entities.  The  efiiact  of 
the  proposal  would  be  to  simplify 
depository  institutions'  capital 
calculations. 

OTS  Regulatory  FlexHuUty  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OTS 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  efiiact  of  the  fwoposal  would  be  to 
reduce  regulatory  biuden  tm  depository 
institutions  by  simplifying  the  treatment 
of  junior  liens,  permitting  institutions  to 
risk  weight  holdings  in  a  mutital  fund 
on  a  pro  rata  basis,  and  making  OTS' 


Tier  1  levanoB  ratio  consistant  with  its 
current  standaid  to  be  adecpiataly 
c^taUzad  under  PCA.  In  addition,  the 
pnqposd  will  eliminate  various 
inconsistnuaes  in  the  lisk-based  capital 
treatments  applied  by  the  Ageociet. 

Paperwark  Redactien  Act 

The  Agencies  have  determined  that 
the  propoeed  rule  does  not  involve  a 
collection  of  infonnatian  pursuant  to 
the  provisions  of  the  Papwwork 
Reductian  Act  of  199S  (44  U.S.C  3501 
etseq.y 

OGC  aMl  OTS  Exacnthre  Oidar  ISWt 
Detarminatioa 

The  OCC  and  the  OHTS  have 
determined  that  this  proposed  mle  does 
not  consdtitte  a  "significant  ragulatoiy 
action"  for  the  purposes  of  ExK»tive 

Order  12866. 

» 

OGC  and  OTS  Uafbadad  Mandates 
I  Act  of  1995 1 


Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L 
104-4  (Unfunded  Mandates  Act) 
remiires  that  an  agency  prepare  a 
bu^etary  impect  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggreeate,  or  by  tbe 
private  sector,  of  SlOO  miUion  or  moie 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandetes  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatoy 
altwnatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this 
propoeed  riile  is  limited  to  changing  the 
risk  weighting  of  presold  residential 
construction  loans,  second  liens,  and 
mutual  fimd  investments  under  the 
Agencies'  ri^-based  capital  rules,  h  also 
establishes  a  uniform,  simplified 
leverage  requirement  for  all  institutions. 
In  addition,  with  req>ect  to  the  OOC 
this  proposal  clarifies  and  makes 
tmiform  existing  regulatory 
requirements  for  national  banks.  Thm 
OCC  and  OTS  have  therefore 
determined  that  tbe  proposed  ruJe  will 
not  result  in  expenditures  by  State, 
local,  or  tribel  governments  or  by  the 
private  sector  of  $100  million  or  mcne. 
Accordingly,  the  OCC  and  OTS  have  not 
prepared  a  budgetary  impact  statement 
or  specifically  addrMsed  the  r^uiatoiy 
altonatives  considered. 

UatofSobjects 

12CFRPart3 

Administrative  practice  and 
procedure.  Capital.  National  banks, 
R^Mffting  and  recordkeeping 
requirements.  Risk. 


12CFRPart20e 

Accounting.  Agriculture.  Bai^ 
Irimlrina  rrmfidirntinl  hiiBinaao 
infonnation.  Crime,  Currency.  Pedenl 
Reserve  System.  Mortgages.  Repoftiiig 
and  recordkeeping  tJaquirements, 
Securities. 

12  CFR  Part  325 

Bank  dapoait  insurance.  Benin, 
banking.  Capital  adequacy,  Reporting 
and  recordkeeping  requirammts. 
Savings  assodatitHis,  State  noo-man^ier 
banks. 

12CFRPart567 

Ca|rftal.  Reporting  and  recordkeeping 
reqnkements.  Sevings  i 


Aatharityaadl 

OSoa  ef  ihe  CesBptraller  of  the 
Cutremcy 

12  CFR  CHAPTER  I 

Fw  tbe  reesons  set  out  in  the  joint 
preamble,  part  3  of  chapter  I  of  title  12 
of  tbe  Code  of  Federal  Regulations  is - 
proposed  to  be  amended  as  follows: 

PART  3— MMHMHMI  CAPITAL  RATIOS; 
ISSUANCE  OF  MRECnVES 

1.  Ilia  authority  citation  for  part  3 
continues  to  reed  as  follows; 

Aadiiilj.  U  U.S.C  93a.  161,  ISIS. 
lS2^n).I«2S  nsta.  1831n  note.  183S.  3907. 
and  3909. 

2.  In  S  3-6.  paragraph  (c)  is  revised  to 
reed  as  follows: 

aSwS   MhiiRiuni  capNtf  laSua. 
•       •       •       •       • 

(c)  Additional  leverage  ratio 
requirement  An  institution  operating  at 
or  neer  the  level  in  paragraph  (b)  of  this 
section  is  expected  to  have  well- 
diversified  risks,  including  no  undue 
interest  rate  risk  ejqxwure;  excellent 
amtrol  systerar  good  eemings,  high 
assM  quality;  high  liquidity;  and  w«Q 
managed  on-  and  off-balance  sheet 
activities;  and  in  general  be  considered 
a  strong  banking  organization,  rated 
composite  1  under  the  Uiuform 
Financial  Institutions  Rating  System 
(CAMELS)  rating  system  of  benks.  For 
all  but  the  most  hi^ly-rated  banks 
meeting  the  conditions  set  forth  in  this 
paragraph,  the  minimum  Tier*!  leverage 
ratio  is  to  be  4  percent  In  all  cases. 
benking  institutions  should  hold  capital 
commensurate  with  tbe  level  and  nature 
of  aU  risks. 

3.  in  appendix  A  to  part  3,  eection  3.. 
the  second  imdesignated  peragraph  and 
paragraph  (aX3)(iv)  are  revised  to  read 
esfoUows: 
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APpenNXATOPAirr; 

BASED  CAPITAL  QUIOELMES 


Section  3.  Risk  Catagorin/Weigftta  far  Oa- 
BakuKx  Sheet  Assets  an^  Off-Balance  Sheet 


Somcof  the  asaats  on  a  bank'a  >^l""^ 
•he«t  may  rapraaant  an  indirsct  holding  of  a 
pool  of  aaaatf,  e^..  mutual  funds,  that 
ancsmpaa*  mora  than  one  risk  weight  wrttfain 
tha  pool.  In  tboaa  situations,  the  bank  may 
aaaign  the  asset  to  the  risk  category 
appucahla  to  the  highest  risk-wei^tad  asaat 
that  pool  is  pennitted  to  hold  pursuant  to  its 
statad  Investment  objectives  in  the  fund's 
prospectus.  Alternatively,  the  bank  may 
BWlgn  the  asast  on  a  pro  rata  basis  to 
difihrent  risk  categories  according  to  tlia 
investment  limits  in  the  fiind's  prospectus.  In 
either  oaa,  the  minimum  risk  weight  ttiat  tha 
hank  may  aaaign  to  such  a  pool  is  20  pvoant. 
If.  in  ocdar  to  maintain  a  necessary  degraa  of 
liquidity,  the  fund  is  permitted  to  hold  an 
insignificant  amount  of  its  investments  in 
ahort-term.  highly- liquid  securities  of 
tuparior  credit  quality  (that  do  not  qualify  for 
a  pnftMBtial  risk  we^t),  such  securities 
■aaanDy  will  not  be  taken  into  account  in 
determining  the  risk  category  into  which  the 
bank's  holding  in  the  overall  pool  should  be 
assigned  The  prudent  use  of  oedging 
instruments  by  a  mutual  fund  to  reduce  tlia 
risk  of  its  assets  will  not  increase  the  risk 
weighting  of  that  fund  above  the  20  percent 
category.  More  detail  on  the  treatment  of 
mortgage-backed  securities  is  provided  in 
action  3(aX3Xvi)  of  this  appendix  A. 

w  •  • 

(3)*  •  • 

(iv)  Loans  to  residential  real  estate  builders 
for  one-to-fnur  family  residential  property 
constructior   if  the  bank  obtains  sufficient 
documentation  demonstrating  that  tha  buyer 
of  the  home  intends  to  purchase  the  home 
(i.e.,  a  legally  binding  %vritten  sales  contract] 
and  has  the  ability  to  obtain  a  mortgage  loan 
sufficient  to  purchase  the  home  [i.e.,  a  firm 
written  commitment  for  permanent  fJimnHnp 
of  the  home  upon  completion),  subject  to  the 
fisUowing  additional  criteria: 
•         •         •         •         • 

Dated:  September  29. 1997. 
Bagana  A.  Liidwig, 
Comptroller  of  the  Camncy. 

FettanJ  t— ini  Syatem 

12  CFR  CHAPTER  H 

For  the  i«as(»s  set  forth  in  the  }oint 
preamble,  part  206  of  chaptw  D  of  title 
12  of  the  Qxle  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKMQ INSTTTUTIONS  M  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  reades  fo}lo%ra: 

Airthofity:  12  U.S.C  24, 38.  92(a).  93(a). 
24ma).  248(c).  321-338a.  371d.  461.  481-486. 


601. 811. 1814. 1816. 1818. 1830(dX0). 
1823(j).  1828(o).  1831, 183lo,  1831p-l.  t~\, 
1835(a).  1882,  2901-2907.  3105,  3310.  3331- 
33S1.  and  3906-3909;  15  US.C  78b.  781(b). 
781(g).  78l(i),  78o-4(cX5).  78q,  78q-l.  and 
78w;  31  U  S.C  5318;  42  U.S.C  40^  2a,  4104a. 
4104b.  4106.  and  4128. 

2.  In  appendix  A  to  part  208,  sectian 
m.  A.,  footnote  21  is  revised  to  read  as 
follows: 

APPENDIX  A  TO  PART  2M-CAPfTAL 
ADEQUACY  QUIOELMES  FOR  STATE 
MBIBER  BANKS:  RISK-BASED 
MEASURE 


A.*  •  •« 

• '      •        •        •        • 

3.  In  appentfix  A  to  part  208.  section 
fl7.C3.  is  amended  by  removing  and 
reserving  footnote  34  and  by  adding  a 
new  sentence  to  the  end  of  the  first 
paragraph  of  footnote  35  to  read  as 
follows: 
•        •        •        •        • 

flL*  •  • 

C.  *  *  * 

3.  •  •  •» 


4.  In  appendix  B  to  pert  208.  section 
ILa.  is  revised  to  read  aa  fbUows: 


»  An  iavwtmant  in  ahara*  of  •  mutual  fund 
whose  poctioUo  consiits  K>l«ly  of  various  Mcuritias 
or  mooay  aiarkat  Instnunanu  that  if  bald 
Mparately.  would  be  aasignad  to  diffarent  risk 
cataBorias.  gaoarally  is  aaaigned  to  tha  risk  catagory 
tppropriata  to  the  highest  risk-weighted  asaet  that 
tha  fond  is  permitted  to  hold  in  accordance  with 
tha  statad  inyestmant  objectives  sat  forth  in  the 
proepectua.  The  bank  may,  at  its  option,  assign  the 
investment  on  «  pro  rata  basis  to  different  ri2 
cataaoriea  according  to  the  investment  limits  in  the 
huufs  prospectus,  but  in  no  case  will  indirect 
holdiogs  through  shares  in  any  mutual  fund  be 
assigned  to  a  risk  weight  less  dian  20  percent  It 
in  order  to  maintain  a  oeceasary  daniee  of  shott- 
tsnn  liquidity,  a  Fund  is  permitted  to  hold  an 
insignificant  amount  of  its  assett  in  short -tenn. 
higUv  liquid  securities  of  superior  credit  quality 
that  do  not  qualify  for  a  prefateutlal  rUk  wsight 
such  securities  generally  will  be  disregarded  in 
determining  the  risk  category  into  which  tiie  bank's 
holding  in  the  overall  fund  should  be  assigned.  The 
prudent  use  of  hedging  Instrumants  by  s  mutual 
bnd  to  reduce  the  risk  of  its  assets  wUl  not  increase 
the  risk  weighting  of  the  mutual  fund  invaatmant 
For  example,  tlie  use  of  hedging  instruments  by  a 
mutual  fluid  to  reduce  tiie  interval  rate  risk  of  tu 
govamment  bond  portfolio  wil      .,( increase  the  risk 
weight  of  that  fund  above  the  20  percent  category. 
Nonetheless,  if  the  fund  engages  in  any  activitiaa 
thai  appear  speculative  in  nature  or  has  any  other 
cfaaiactaristics  that  are  inconsistent  with  the 
pfaivaotial  risk  weighting  assigned  to  the  fund's 
aaaala.  holdings  in  the  fund  wiU  be  assigned  to  the 
100  percent  risk  category. 

»*  *  'Such  loans  to  buildats  will  be 
considered  prudently  underwritten    i.^  If  the  bank 
has  obtained  sufficient  documentation  that  the 
bujrer  of  the  home  intends  to  purt:hase  the  home 
(i.e..  has  a  legally  binding  wrrittan  salee  contract) 
and  has  the  ^lity  to  obtain  a  iWHlgMi  kiaa 
sufBcisnt  to  purchase  the  hoaaa  (Lak,  Eas  a  finx 
written  ctMnmitment  for  permanent  Wnanri  ng  of  the 
home  upon  completionl. 


APPENDIX  B  TO  PART  206— CAPITAL 
ADEQUACY  GUIOELINES  FOR  STATE 
MBIBER  BANKS:  TIER  1  LEVERAGE 
MEASURE 


a.  For  a  atroog  banking  organization  (rated 
composite  1  under  the  UFIRS  rating  system 
of  banks)  the  minlmtim  ratio  of  Tier  l  capital 
to  total  assets  is  3.0  percent  Such 
institutions  must  not  be  anticipating  or 
experiencing  significant  growth,  and  are 
expected  to  have  well-diversified  risk 
(including  no  undue  interest  rate  risk      • 
exposure),  excellent  asset  quality,  hi^ 
liquidity,  good  earnings,  and  in  general  to  be 
coosidared  a  strong  bunking  organizatioa.  For 
all  otfaar  institutions,  the  minimtim  ratio  is 
4.0  percent.  Higher  capital  ratios  could  be 
required  if  warranted  by  the  particular 
drcmnstaooas  or  risk  profilas  of  individual 
banks.  In  all  cases.  t««"K"fl  institutions 
should  hold  capital  commensurate  vvith  the 
level  and  nature  of  all  risks,  including  the 
volume  and  severity  of  problem  loans,  to 
which  they  are  expoaed. 
•         •         •         •         • 

By  order  of  the  Board  of  Governors  of  tha 
Federal  Reserve  System.  October  21. 1997. 
WUttaoB  W.  Vniaa. 
Secretary  of  Ae  Board. 

Federal  Depoait  Insurance  Corporation 
12  CFR  CHAPTER  W 

For  the  reasons  set  forth  in  the  foint 
preamble,  part  325  of  chapter  m  of  title 
12  of  the  Code  of  Federal  RegulaticKis  is 
proposed  to  be  amended  as  followK 

PART  32S— CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Amfaority:  12  U.S.C  181S(s).  1815(b), 
1816. 1818(a),  1818(b),  1818(c),  1818(t). 
1819(Tenth),  1828(c),  1828(d).  1828(1). 
1828(n),  1828(o),  1831o,  1835.  3907,  3909. 
4808;  Pub.  L  102-233.  105  Stat  1761, 1789. 
1790  (12  U.S.C  1831n  note);  Pub.  L  102- 
242, 105  Stat  2236,  2355.  2386  (12  U.S.C 
1828  note). 

2.  Paragraph  (b)(2)  in  §  325.3  is 
revised  to  read  as  follows: 


932S.3    MInlfiHini 
requirement 


(b)*  •  • 

(2)  For  all  but  the  most  highly-rated 
institutions  meeting  the  conditions  set 
forth  in  paragraph  (b)(1)  of  this  section, 
the  minimum  leverage  capital 
requirement  for  a  bank  (or  for  an 
innired  depository  institution  making 
an  application  to  thi  FDIC)  shall  consist 
of  a  ratio  (rfHer  1  capital  to  total  assets 
of  not  less  than  4  percent 
*        •        •        •        * 

3.  In  appmdix  A  to  part  325,  section 
ILB.,  paragraph  1  is  revised  to  read  as' 
follows: 
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APPENDIX  A  TO  PART  32S— 
STATEMENT  OFPOUCY  ON  RISK- 
BASED  CAPITAL 


B.  •  *  • 

1.  Indirect  Holdings  of  Assets.  Some 
of  the  assets  on  a  bank's  balance  sheet 
may  represent  an  indirect  holding  of  a 
pool  of  assets;  for  example,  mutual 
fimds.  An  investment  in  shares  of  a 
mutual  fimd  whose  portfolio  ccmsists 
solely  of  various  seciuities  or  money 
market  instruments  that,  if  held 
separately,  would  be  assigned  to 
diflinent  risk  categories,  generally  is 
assigned  to  the  risk  category  appropriate 
to  the  highest  risk-weighted  asset  that 
the  fund  is  pennitted  to  hold  in 
accordance  with  the  stated  investment 
ob)ectives  set  forth  in  its  prospecttis. 
The  bank  may,  at  its  option,  assign  the 
investment  on  a  pro  rata  basis  to 
diffiarent  risk  categories  according  to  the 
investment  limits  in  the  fund's 
prosp)ectus,  but  in  no  case  will  indirect 
holdings  through  shares  in  any  mutual 
fund  be  assigned  to  a  risk  weight  less 
than  20  percent.  If,  in  order  to  mwinttHn 
a  necessary  degree  of  short-term 
liqtudity.  a  fund  is  permitted  to  hold  an 
insignificant  amoimt  of  its  assets  in 
short-term,  highly  liquid  securities  of 
superior  credit  qtiality  that  do  not 
qualify  for  a  preferential  risk  weight, 
such  securities  generally  will  be 
disregarded  in  determining  the  risk 
category  into  which  the  bank's  holding 
in  the  overall  fund  should  be  assigned. 
The  prudent  use  of  hedging  instruments 
by  a  mutual  fund  to  reduce  the  risk  of 
its  assets  will  not  increase  the  risk 
weighting  of  the  mutual  fimd 
investment.  For  example,  the  use  of 
hedging  instnmients  by  a  mutual  fund 
to  reduce  the  interest  rate  risk  of  its 
government  bond  portfolio  will  not 
increase  the  risk  weight  of  that  fimd 
above  the  20  per(»nt  category. 
Nonetheless,  if  the  fund  engages  in  any 
activities  that  appear  speculative  in 
nature  or  has  any  other  characteristics 
that  are  inconsistent  with  the 
preferential  risk  weighting  assigned  to 
the  fund's  assets,  holdings  in  the  fimd 
will  be  assigned  to  the  loa  percent  risk 
category. 
•        •        *        •        * 

4.  In  appendix  A  to  part  325,  section 
ILC.  is  amended  by  removing  and 
reserving  footnote  26. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C  this  4th  day  of 
February  1997. 


Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Laogfay, 
Executive  Secntaiy. 

Office  of  Thrift  Superrisian 
12  CFR  CHAPTER  V 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  567  of  chapter  V  of  title 
12  of  the  Code  of  Federal  Regulations  is 

Proposed  to  be  amended  as  set  forth 
bIomt. 

PARTSer-CAPTTAL 

1.  The  authority  citation  for  part  567 
continues  to  read  as  follow^: 

Aolharily:  12  U.S.C  1462, 1462a,  1463. 
1464. 1467a.  1828  (note). 

2.  In  §  567.1,  paragraph  (jj)(l)(U)  is 
revised,  and  new  paragraphs  (mm)  and 
(nn)  are  added  to  read  as  follows: 

1587.1    DeOnttiona. 

•  *        •        •        • 

(j])  Qualifinng  residential  construction 
loan.  (1)  *  *  • 

(ii)  The  residence  being  constructed 
must  be  a  1-4  Eamily  residence  sold  to 
a  home  purchaser. 

(mm)  Tier  1  capital.  The  term  Tier  1 
capital  means  core  capital  as  computed 
in  accordance  with  §  567.5(a)  of  this 
part 

(nn)  Tier  2  capital.  The  term  Tier  2 
capital  means  supplementary  capital  as 
computed  in  accordance  with  §  567.5(b) 
ofthispart. 

3.  Section  567.2(a)(2)(u>  u  revised  to 
read  as  follows: 

f  567.2    MMmum  regulalory  capKil 
raqtiirantant. 

(a)*  *  * 

(2)  Leverage  ratio  requirement.  •  •  • 
(ii)  A  savings  essodatitm  must  satisfy 
this  requirement  widi  core  capital  as 
defined  in  §  567.5(a)  of  this  part. 

•  •        •        •        • 

4.  Section  567.6(a)(l)(vi)  is  revised  to 
read  as  follows: 


f  567.6 


(a)«  •  • 

(vi)  Indirect  owners/i/p  interests  in 
pools  of  assets.  An  asset  representing  an 
indirect  holding  of  a  pool  of  assets,  e.g., 
mutual  fimds,  generally  is  assigned  to 
the  risk-weight  category  under  this 
section  based  upon  the  risk  weight  that 
would  be  assigned  to  the  assets  in  the 
portfoUo  of  the  pool.  An  investment  in 
dnres  of  a  muttial  fund  whose  portfolio 
consists  solely  of  various  securities  or 
money  maricet  instnmients  that,  if  held 
separately,  would  be  assigned  to 
difiiarent  risk-weight  categories. 


generally  is  aligned  to  the  risk-weight 
category  appropriate  to  the  highest  risk- 
weighted  asset  that  the  fund  is 
permitted  to  hold  in  accordance  widi 
the  investment  objectives  set  forth  in  its 
prospectus.  The  savings  associatitBi 
may,  at  its  option,  assign  the  investment 
aa  a  pro-rata  basis  to  different  risk- 
weight  categories  according  to  the 
investment  limits  in  the  fund's 

Erospectus.  In  no  case  will  an  indirect 
olding  through  shares  in  a  mutual  fimd 
be  assigned  to  the  zero  pen»nfViak-      - 
weight  category.  If.  in  order  to  maintain 
.  a  necessary  degree  of  short-term 
liqtndity,  a  fimd  is  pennitted  to  hold  an 
insignificant  amotmt  of  its  assets  in 
short-torn,  highly  Uquid  securities  of 
superior  credit  quality  that  do  not 
qualify  for  a  preferential  risk  weight, 
such  securities  generally  will  be-  - 
disregarded  in  detenmning  thejisk- 
weight  category  into  which  the  savings 
association's  holding  in  the  overall  fund 
should  be  assigned.  The  prudmt  use  of 
hedging  instruments  by  a  mutual  fond 
to  reduce  the  risk  of  its  assets  will  not 
increase  the  risk  weighting  of  the 
muttial  fumd  investment.  For  example, 

the  uaa  nf  h«*dging  in<tt"np^ff|tf  ^yy  ^ 

mutual  fund  to  reduce  the  interest  rate 
risk  of  its  government  btmd  portfoho 
will  not  inoease  the  ri^  weight  of  that 
fond  above  the  20  percent  category. 
Nonetheless,  if  the  fund  engages  in  any 
activities  that  appear  specijlative  in 
nature  or  has  any  other  characteristics 
that  are  inomsistent  with  the 
preforantial  risk- weighting  assigned  to 
the  hmd's  assets,  holdings  in  the  fimd 
will  be  assigned  to  the  100  peroant  risk- 
weight  cttagocy. 
•        •       •        •        • 

5.  Section  567.8  is  revised  to  read  as 
follows: 


15674 

(a)  The  minimum  leverage  capital 
retjuirement  for  a  savings  association 
assigned  a  ctnnposite  rating  of  1,  as 
defined  in  $  516.3(c)  of  this  chapter, 
shall  consist  of  a  ratio  of  core  capital  to 
adjusted  total  assets  of  3  percwit  These 
generally  are  strong  associations  that  are 
not  anticipating  or  experiencing 
significant  growth  and  have  wul- 
drversified  risks,  intruding  no  imdue 
interest  rate  risk  expostue,  exc^ent 
asset  quality,  high  liquidity,  and  good 
earnings, 

(b)  For  all  savings  associations  not 
meeting  the  omditions  set  fwth  in 
paragraph  (a)  of  this  section,  the 
minimum  leverage  capital  requirement 
shall  consist  of  a  ratio  of  core  capital  to 
adjtisted  total  assets  of  4  percent.  Higher 
capital  ratios  may  be  required  if 
warranted  by  the  particular 
circumstances  or  risk  profiles  of  an 
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individual  savings  associatian.  In  all 
csso».  savings  associations  should  hold 
capital  oonunensurate  with  the  level 
and  nature  of  all  risks,  including  the 
volume  and  severity  of  problems  loans, 
to  which  they  are  exposed. 

OMad:  ^pril  17. 1997. 

The  OCBoe  ofThrift  Supoviskn. 


DUrKtor. 

(FR  Doc  97-28270  Piled  10-24-97;  8:45  am] 
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IRsguMlon  Y:  Docksl  No.  R-OMq 


Constructton  Loans  on  PtmoM 
Raakfanttal  Propartiw;  Junior  Uans  on 
1-  to  4-Famiy  flaaldanUai  Propartiaa; 
and  Mutual  Funda  and  Lavanga 
Capital  Standarda:  TIar  1  Lavaraga 
Ratio 

MOBtcrz  Board  of  Governors  of  die 
Federal  Reserve  System. 

ACTKM:  Notice  of  proposed  rulemaking. 


r:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  proposing  to 
amend  its  risk-based  capital  guidelines 
for  bank  holding  companies  by  revising 
the  treatment  for  junior  liens  on  1-  to  4- 
hmily  residential  properties  and  mutiul 
funds  and  the  language  for  construction 
loans  on  presold  residential  properties, 
and  to  simpli^  the  leverage  capital 
guidelines  fior  bank  holdimt  companies. 
The  proposal,  which  was  developed  on 
an  interagency  basis,  would  implement 
part  of  section  303  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994. 
which  requires  the  Federal  banking 
agencies  to  work  jointly  to  make 
unifiwm  their  regidations  and  guidelines 
implementing  common  statutory  or 
supervisory  policies.  The  efiect  of  the 
proposal  would  be  that  the  bank  holding 
company  risk-btMed  capital  treatment 
for  construction  loans  (m  presold 
residential  properties,  real  estate  loans 
secured  by  junior  liens  on  1-  to  4- family 
residential  properties,  and  investments 
in  mutual  funds  would  be  consistent 
with  the  risk -based  capital  treatment  of 
the  other  Federal  banldng  and  thrift 
regulatory  agendas, and  the  bank, 
holding  company  lier  1  leverage 
standards  would  be  simpUBed  and 
revised  to  take  into  account  the  market 
risk  capital  rule. 

DATES:  Comments  must  be  received  on 
m  befofe  December  26, 1997. 


A00RE8868:  Comments  should  refer  to 
Docket  No.  R-0948  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constituticui 
Avenue,  N.W..  Washington  D.C,  20551. 
Comments  may  also  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  ajn.  and  5:15  p.m. 
weekdays,  or  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street.  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Mwtin  Building  between 
9  a.m.  and  5  pjn.  weekdays,  except  as 
provided  in  12  CFR  261.8  of  the  Board's 
Rules  Regarding  Availahility  of 
Information. 

FOR  FURTHER  MFOMNATION  CONTACT: 
Roger  Cole,  Associate  Director  (202/ 
452-2618);  Norah  Barger,  Assistant 
Director  (202/452-2402);  or  Barfoara 
Bouchard,  Senior  Supervisory  Financial 
Analyst  (202/452-3072).  Division  of 
Banking  Supervision  and  Regiilation. 
For  the  hearing  impaired  cady. 
Telecommunicatian  Device  for  the  Deaf 
rnX}).  Diane  Jenkins  (202/452-3544). 
auppLaeiTARY  aronnATiow:  The 
Federal  Reserve,  along  with  the  other 
bank  and  thrift  regulatory  agencies  (that 
is,  the  Office  of  the  Comptroller  of  tbe 
Currency  (OCC).  the  Federal  Depoait 
Insurance  Corporation  (FDIC),  and  the 
Office  of  Thrift  Supervision  (OTS) 
(collectively,  the  /^gmdes)).  issued  a 
joint  notice  of  proposed  rulemaking, 
published  elsewhere  in  today's  Federal 
Register,  under  Docket  No.  R-0947.  In 
that  joint  notice,  the  Agencies  have 
proposed  several  amendments  to  their 
risk-based  capital  standards  that  would 
eliminate  inconsistmcies  among  the 
capital  rules  for  banks  and  thrifts.  In 
particular,  the  Agendes  have  proposed 
amendments  to  the  risk-based  capital 
tieetment  of  construction  loans  on 
presold  residential  properties,  loans 
secured  by  junior  liens  on  1-  to  4-fiBmily 
residential  property,  and  investments  in 
mutual  funds.  The  agendas  also  have 
proposed  a  streamlining  revision  to 
their  leverage  capital  rules.  The  Federal 
Reserve,  in  this  notice,  is  proposing 
conforming  amendments  to  its  risk> 
based  capital  guidelines  for  bank 
holding  companies,  as  well  as  a 
streamlining  revision  to  its  leverage 
capital  guidelines  for  such 
organizaticms,  that  takes  into  account 
the  market  risk  capital  rule  (12  CFR  part 
225,  appendix  E). 

Proposed  Amendoaents  to  the  Risk- 
Baaed  Capital  Guidelines 

With  regard  to  construction  loans  on 
presold  residential  properties,  the  Board 


is  not  proposing  any  substantive  rhai^ 
to  its  rule,  but  is  proposing  a  revision  to 
the  regidatory  language  to  provide 
guidance  on  the  characteristics  of  loans 
to  builders  that  will  be  considered 
prudently  underwritten.  This  change 
would  ctmform  the  discussion  of 
qualifying  construction  loans  to  builders 
to  the  existing  language  of  the  FTKC  For 
jimior  limis  on  1-to  4-fomily  properties, 
the  Board  is  proposing  to  treat  all  first 
and  second  liens  separately,  even  if  the 
lending  institution  nolds  both  liens  and 
no  party  holds  an  intervening  lien. 
Under  die  proposed  treatment, 
qualifying  first  liens  would  be  risk 
weighted  st  50  percent,  and  non- 
quauMng  first  liens  and  all  junior  liens 
would  be  risk  weighted  at  100  percent 
The  Federal  Reserve  is  proposing  to 
retain  its  general  treatment  for 
investments  in  mutual  funds,  that  is. 
generally  assigning  an  institution's 
investment  in  a  mutual  fund  to  the 
highest  risk-wreight  category  applicable 
to  any  asset  the  fund  is  authcaized  to 
hold  in  accordance  with  its  prospectus. 
The  Federal  Reserve  is  also  proposing  to 
allow  an  institution,  at  its  option,  to 
allocate  its  investment  in  a  mutuid  fund 
among  the  risk-weight  categories  based 
on  the  maximum  percentage  of  the 
mutual  fund's  portfolio  that  may  consist 
of  higher  risk-weighted  assets  under  its 
prospectus.  These  proposed  revisions 
are  consistent  with  the  Federal 
Reserve's  proposed  amendments  for 
state  member  banks  that  are  set  forth  in 
the  earlier  referenced  interagency  notice 
of  proposed  rulemaking. 

Proposed  Amendnaent  to  the  Tier  1 
Leverage  Guidelines 

The  Federal  Reserve's  capital 
adequacy  guidelines  for  bank  holding 
companies  set  forth  the  following 
minimum  levels  of  Tier  1  capital  to  total 
assets  (leverage  ratio):  a  3  percent 
minimum  for  organizations  rated  a 
composite  1  un^r  the  BOPEC  ■  rating 
system  for  bank  holding  companies  and 
a  minimum  of  3  percent  plus  100  to  200 
basis  points  for  ail  other  organizations. 
The  Federal  Reserve  is  proposing  to 
amend  its  gmdelines  to  set  forth  a 
minimxmi  3  percent  leverage  ratio  for 
bank  holding  companies  that  are  BOPEC 
l-ntad  or  have  implemented  the  risk- 
based  capital  piarket  risk  measure  set 
forth  in  the  Board's  capital  adequacy 
guidelines  (12  CFR  part  225,  appendix 
E).  All  ether  bank  holding  companies 
would  be  subject  to  a  4  percent 
minimiim  lier  1  leverage  ratio.  Higher 


■  Tha  BOPEC  rating  miaai  U  uMd  by  •uparviMts 
to  •ununarisa  thair  «miuatlon*  of  tha  ftrength  and 
aoonHnaai  of  bank  holding  oonapaniaa  in  a 
oaai{mban«i««  and  unltoot  nannar. 
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capital  ratios  could  be  required  if 
warranted  by  the  particular 
drcumstances  or  risk  profiles  of 
individual  banking  organizations. 
Institutions  with  supervisory,  finandal. 
or  operational  weaknesses  would 
continue  to  be  expected  to  operate  well 
above  minimum  capital  levels. 
Organizations  experiendng  or 
anticipating  significant  growth  also 
would  be  expected  to  maintain  capital 
ratios,  induding  tangible  capital 
positions,  well  above  the  minimum. 

The  Federal  Reserve  notes  that  this 
proposed  amendment  would  lower  the 
minimum  Tier  1  leverage  ratio  for 
instituticms  that  have  implemented  the 
'  maricet  risk  capital  rule.  While  the 
Federal  Reserve  believes  it  is  desirable 
for  bank  holding  companies  to  maintain 
a  minimum  base  of  capital  to  total 
assets,  it  also  recognizes  that  the 
leverage  ratio  can  be  an  inexad  measure 
of  capital  adequacy  for  many  bank 
holding  companies,  particularly  for  very 
large  organizations  that  have  significant 
trading  portfolios  and  are  extensively 
engaged  in  fee-generating  off-balance- 
sheet  activity.  Accordingly,  in  light  of 
the  revisions  to  the  risk-based  capital 
measure  to  capture  market  risk  as  well 
as  credit  risk,  the  Federal  Reserve 
believes  it  is  appropriate  to  lower  the 
minimum  Tier  1  leverage  ratio  to  3 
percent  for  bank  holding  companies  that 
have  implemented  the  market  risk  rule. 

The  Federal  Reserve  requests 
comment  on  all  aspects  of  this  proposal. 
With  regard  to  the  proposed  treatment 
for  first  and  second  liens,  the  Board 
notes  that  it  continues  to  believe  its 
current  approach  of  merging  first  and 
second  liens  more  appropriate  reflects 
the  risk  of  those  transactions.  This  is 
because,  in  terms  of  an  institution's 
collateral  position,  funds  advanced  on 
both  the  first  and  second  note  are 
effectively  secured  by  a  first  lien  and 
timely  payment  in  accordance  with  the 
terms  of  both  loans  depends  on  the 
same  borrower's  finandal  ability  to  pay. 
Furthermore,  the  Board  believes  that 
merging  these  liens  is  consistent  with 
general  industry  practice.  Thus,  the 
Board  requests,  in  particular,  comment 
on  the  proposed  treatment  for  first  and 
second  liens. 

legolatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Ad.  the  Board 
does  not  believe  the  proposed  rule 
would  have  a  significant  impad  on  a 
substantial  nimiber  of  small  business 
entities  in  accord  with  the  spirit  and 
piuposes  of  the  Regulatory  Flexibility 
Ad  (5  U.S.C.  601  et  seq.).  Accordingly, 
a  regulatory  flexibility  analysis  is  not 
required.  In  addition,  because  the  riid:- 


based  capital  guidelines  generally  do 
not  apply  to  bank  holding  companies 
with  consolidated  assets  of  less  than 
$150  million,  the  proposed  rule  would 
not  afiiact  such  companies.  The  eCfed  of 
the  proposed  r\ile  would  be  to  reduce 
regulatory  burden  on  bank  holding 
companies  by  unifying  the  Agencies' 
risk-based  capital  treatment  for  presold 
construction  loans,  junior  liens,  and 
investments  in  mutual  funds,  and 
simplifying  the  Tier  1  leverage 
standards. 

Paperwork  Reduction  Act 

The  Board  has  determined  that  the 
proposed  rule  does  not  involve  a 
coUedion  of  information  purauant  to 
the  provisions  of  the  Paperwork 
Reduction  Ad  of  1995  (44  U.S.C  3501 
etseq.). 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking,  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements,  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  part  225  of  chapter  II  of  title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  225— BANK  HOLDINQ 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  dtation  for  part  225 
is  revised  to  read  as  follows: 

Audiority:  12  U.S.C  1817(jXl3),  1818. 
1828(0),  18311. 1831p-l,  1843(cM8),  1844(b), 
1972(1).  3106.  3106.  3310. 3331-3351.  3907, 
and  3909. 

2.  In  appendix  A  to  part  225.  section 
inu4..  footnote  24  is  revised  to  read  as 
follows: 

APPENDIX  A  TO  PART  22S-CAPfTAL 
ADEQUACY  QUIDEUNES  FOR  BANK 
HOLDING  COMPANIES:  RISK-BASED 
MEASURE 


m. 

A. 


■    •    •  34 


"An  investmant  in  thaiM  of  ■  mutuaJ  fund 
whosa  portfolio  consisu  solaly  of  various  tacuritia* 
or  nuMiay  market  inatruments  that,  if  held 
■aparately.  would  be  assigned  to  different  risk 
categories,  generally  is  assigned  to  the  risk  category 
appropriate  to  the  highest  risk-weighted  asset  that 
the  fund  is  permitted  to  hold  in  accordance  %vith 
the  stated  investment  objectives  as  set  forth  in  the 
prospectus.  The  organization  may.  at  its  option, 
assign  the  investment  on  a  pro  rata  basis  to  difiarant 
risk  catagoriea  according  to  the  investment  limiu  in 
the  fund's  proapactus.  but  in  no  case  will  indirect 
holdings  through  shares  in  any  mutual  fund  be 
assigned  to  a  risk  weight  less  than  20  percent  It 
in  order  to  maintain  a  necessary  degree  of  shott- 
term  liquidity,  a  fund  is  patmlttad  to  hold  an 
insignificant  amount  of  iU  asaats  in  ahon-tann. 


3.  In  appendix  A  to  part  225,  sedion 
in.C.3.  is  amended  by  removing  and 
reserving  footnote  37  and  by  adding  a 
new  sentence  to  the  end  of  the  footnote 
38  to  read  as  follows: 


m. 

3.* 


4.  In  appendix  D  to  part  225,  sectioa 
ILa.  is  revised  to  read  as  follows: 

APPENDIX  D  TO  PART  225-CAPfTAL 
ADEQUACY  QUIDEUNES  FOR  BANK 
HOLDING  COMPANIES:  TIER  1 
LEVERAGE  MEASURE 


a.  For  a  strong  banking  organization  (rated 
composite  1  under  the  BOPEC  rating  system 
of  bank  holding  companies  or  has 
implemented  the  Board's  risk-baaed  capital 
measure  Rxr  market  risk  as  set  forth  in 
appendices  A  and  E  of  this  port)  the 
minimum  ratio  of  Tier  1  capital  to  total  assets 
is  3.0  percent  Such  organizations  must  not 
be  anticipating  or  experiencing  significant 
growth,  are  expected  to  have  well  diversified 
risk  (including  no  undue  interest  rate  risk 
exposure),  excellent  asset  quality,  high 
liquidity,  good  earnings,  and  in  general  be 
considerea  a  strong  banking  organizatioo.  hi 
addition,  organizations  are  expected  to 
maintain  capital  ratios,  including  tangible 
capital  positions,  well  above  minimum 
levels.  For  all  other  bank  holding  companies, 
the  minimum  ratio  is  4.0  percent.  Higher 
capital  ratios  could  be  rec^uied  if  warranted 
by  the  particular  circumstances  or  risk 
profiles  of  individual  banking  ocganizations. 
In  all  cases,  bank  holding  companies  should 
hold  capital  commensurate  with  the  level 
and  nature  of  all  risks,  induding  the  volume 
and  severity  of  problem  loans,  to  which  they 
are  exposed. 


highly  liquid  securities  of  superior  credit  quality 
that  do  not  qualify  (or  a  preteential  risk  weight, 
such  securities  generally  «viU  be  diaragarded  in 
determining  the  risk  category  into  which  tha 
organization's  holding  in  tha  ovanll  fund  should  ba 
assigned.  Tbe  prudent  use  of  *«H|*ng  Inalnunents 
by  a  mutual  fund  to  reduce  the  risk  of  its  aaaats  wiU 
not  increase  the  risk  weighting  of  the  mutual  fund 
investment  For  example,  tlie  use  of  hedging 
instruments  by  a  mutual  fund  to  reduce  tha  intanst 
rate  risk  of  its  government  bond  portfolio  will  not 
increase  the  risk  weight  of  that  fund  above  tlia  20 
parceot  category.  Nonetheleas,  if  the  fund  engagaa 
in  any  activities  that  appear  spaculaUva  in  natura 
or  has  any  other  chaiactaristics  that  are  Inrniialslaiil 
with  the  preferential  risk  weighting  asaigaed  to  the 
fund's  asseu.  holdings  in  tha  fund  «riU  be  aaaignad 
to  the  too  percent  risk  category. 

»•  *  'Such  loans  to  builders  wUlba 
considered  prudently  undarwrittan  only  if  tha  bank 
holding  company  has  obtained  suffidant 
documentation  that  the  buyer  of  tbe  home  intanda 
to  purchase  the  home  (i.e.,  has  a  legally  binding 
written  aalaa  contract)  and  has  tlie  ability  to  obtain 
a  mortgage  loan  sufficient  to  purchase  the  bonie 
(i.e.,  has  a  firm  written  commitment  for  permanent 
financing  of  tlie  hooM  upon  completion). 
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By  order  of  th«  Bond  of  Gownors  of  th« 
Federal  Reserve  System,  October  21. 1997. 
WilUaa  W.  Wile*. 
SecnUuy  c/ the  Board. 
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49  CFR  Part  187 
Fees  for  Providing  Production 
Certification-Related  Services  Outside  the 
United  States;  Rnal  Rule 
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OEPARTMEHT  OF  TRANSPORTATION 
Federal  AvMion  AdmlnistretkNi 

14CFRPart187 

[DuctoWtu.  M087i  AiMndnMfit  No.  1(7— 
Id 

RM21S0-AO14 

Fees  for  ProvWbiQ  Production 


the  United 

AOBICY:  Federal  Aviaticm 
Administration  (FAA).  DOT. 
ACnON:  Final  rule. 


;  Thia  document  establishes 
fees  by  voluntary  agreement  for 
production  certification-related  services 
pertaining  to  aeronautical  products 
manufactured  or  assembled  outside  the 
United  States.  In  addition,  the 
docimient  outlines  the  methodology  for 
determining  the  fees,  describes  how  and 
when  the  FAA  will  provide  these 
sendees,  and  describes  the  method  for 
pa]rment  of  fees.  This  rule  will  allow  the 
FAA  to  recover  certain  costs  inclined  in 
providing  requested  production 
cectification-related  services  abroad  and 
wrill  help  to  ensiue  that  such  services 
ara  provided  in  a  responsive  and  timely 
manner. 

9FECT1VE  DATC:  October  22. 1997. 
POM  FUfTTHER  MFOraUTKM  CONTACT: 
Ramona  L.  kihnson,  Production  and 
Airworthiness  Certification  Division. 
AIR-200.  Aircraft  Certification  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  telephohe:  (202) 
267-7145. 


kTKM: 
AvailaUIhy  of  Fiul  Ink 

This  document  may  be  downloaded 
from  the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  booid 
(telephone:  703-321-3339)  or  the 
Fednral  tagjater's  electronic  bulletin 
board  (telephone:  202-512-1661). 

btamet  users  may  access  the  FAA's 
web  page  at  http://wrww.fea.gov  at  the 
Fodwallagistar's  web  page  at  http:// 
www.aooess.gpo.gov/su_docs  to 
download  recently  published 
r\ileqiaking  documents. 

Any  person  may  obtain  a  copy  of  this 
final  rtile  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  OfBce 
of  Rulemaking.  ARM-1, 800 
Independence  Avenue.  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  267-9680.  Communications  must 
reference  the  amendment  number  or 
docket  number  of  this  final  rule. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  Notices  of 


Proposed  Rulemaking  and  Final  Rules    < 
should  request  a  copy  of  Advisory 
Circular  (AC)  No.  11-2A,  Notice  of 
Proposed  Rulemaking  E)istribution 
System,  which  describes  the  application 
procedure. 

SaiaD  Entity  Inqniriaa 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  the  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regulations  within  the  FAA's 
)uiisdiction.  including  interinetation 
and  application  of  the  law  to  specific 
sets  of  fects  supplied  by  a  smaU  entity. 

The  FAA's  definitions  of  small 
entities  may  be  accessed  through  the 
FAA's  web  page  http7/www/{aa.gov/ 
avT/arm/sbrefe.htm.  bv  contacting  a 
local  FAA  official,  or  by  contacting  the 
FAA's  Small  Entity  Contact  listed 
below. 

If  you  are  a  small  entity  and  have  a 
question,  contact  your  local  FAA 
official.  If  you  do  not  know  how  to 
contact  your  local  FAA  official,  you  may 
contact  Charlene  Brown.  Program 
Analyst  Staff.  Office  of  Rulemaking. 
ARM-27.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.  Washington,  DC  20591, 1- 
888-551-1594.  Internet  users  can  find 
additional  information  on  SBREFA  in 
the  "Quick  Jump"  section  of  the  FAA's 
web  page  at  ht^://www.fea.gov  and 
may  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREPA0fea.dotgov. 

Background 

Statsmant  oi  Prooiafls 

Under  Titie  49  U.S.C  44701.  the  FAA 
is  responsible  for  the  regulation  and 
promotion  of  safety  of  ffighL  Titie  49 
U.S.C  44704(b)  authorixes  the  FAA 
Administrator  to  issue  production 
certificates.  Section  44704(b)  provides, 
in  part,  that 

The  Administrttor  shall  issue  a  pioductiaa 
cartificate  authorixiiig  the  production  of  a 
duplicate  of  any  siicnft.  aiicnft  ai^iiM. 
propeller,  or  appliance  for  which  a  type 
cwrriWcate  has  bean  issued  wiien  the 
Administratis  finds  the  duplicate  will 
ooofonn  to  the  cartificata.  On  raoeiving  an 
application,  the  Administrator  shall  inspect, 
and  may  require  tasting  *  *  *. 

The  producticm  certification-related 
services  that  the  FAA  provides  to  fiilfill 
its  statutory  responsibilities  may  be 
generally  described  as  follows: 

1.  Processing  applications  for  the 
following:  production  under  a  type 
certificate  only,  production  under  an 
approved  production  inspection  system, 
{noduction  under  a  production 


certificate  or  extension  of  a  production 
certificate,  production  under  a  technical 
standard  order  authorization,  and 
production  under  a  jjarts  manufecturer 
approval.  The  processing  of  applications 
includes  a  review  of  data,  response  to 
the  applicant,  and  evaluation  of  the 
applicant's  further  responses  as 
necessary. 

2.  Certificate  management  of  the 
manufacturing  facility  quality  assurance 
system. 

3.  Witnessing  tests  and  performing 
conformity  inspections  of  articles. 

4.  Managing  designees. 

5.  Investigating  incidents,  accidents, 
allegations  and  other  imusual 
dicumstances. 

These  FAA  services  ara  {uovided  to 
Production  Approval  Holdera  (PAH).  A 
person  who  holds  a  parts  manufacturer 
approval  (PMA),  a  Technical  Standard 
Order  (TSO)  authorization,  or  a 
production  certificate  (PC),  or  who 
holds  a  type  certificate  (TC)  and 
produces  under  that  TC,  is  refiarred  to  as 
a  PAH.  The  regulatory  services  provided 
to  a  PAH  include:  initial  PAH 
qualffication,  ongoing  PAH  and  supplier 
surveillance,  designee  management, 
conformity  inspections;  as  well  as  initial 
PAH  qualification  and  ongoing 
surveillance  for  production  certificate 
extensions  outside  the  United  States. 
The  specialists  who  pen  form  these 
functions  on  behalf  of  the  FAA  an 
Aviation  Safety  Inspecton,  Aviation 
Safety  Engineers,  and  Flight  Test  Pilots. 

Currendy,  the  FAA  performs 
production  certification-related  services 
both  domestically  and  internationally.  It 
does  not  issue  {Htxiuction  approvals 
outside  of  the  United  States.  However, 
in  soma  situations,  the  FAA  allows  a 
PAH  to  use  suppliers  outside  the  United 
States  if  parts  or  sub-assemblies  can  be 
100  percent  inspected  by  the  PAH  upon 
their  receipt  in  the  United  States  or  U 
parts  or  sub-assemblies  ara  produced 
imdw  a  PAH's  supplier  control  system 
that  has  been  approved  by  the  PAH  and 
accepted  by  the  FAA.  Under  certain 
dicumstances,  production  outside  the 
United  Statea  of  complex  parts,  sub- 
assemblies, or  products  is  approved  by 
the  FAA  on  a  case-by-case  basis. 

PAHs  who  choose  to  porfbrm 
manufacturing  outside  the  United  States 
receive  significant  and  special  benefits. 
These  benefits  often  depend  on  whether 
the  PAH  can  obtain  FAA  oversight  at 
the  manufacturing  site  when  the  PAH 
needs  the  service.  Since  it  is  FAA's 
responsibility  to  prescribe  and  enforce 
standards  in  the  interest  of  safety  for  the 
design,  materials,  woriunanship, 
construction,  and  performance  of  civil 
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•erooautical  products,  the  FAA's 
oversight  of  manufacturing  facilities 
located  outside  the  United  States  helps 
ensure  safety  and  marketability. 


Globalization  of  the  aircraft 
manufacturing  industry  increases  the 
challenges  to  the  FAA  in  canying  otit  its 
statuttwy  mandate  to  ensura  that  safety 
and  airwiHthiness  standards  for  civil 
aircraft  are  being  met  daring 
manufacture. 

Limited  resources  make  it  difficult  for 
the  FAA  to  ov«rsee  these  diverse  and 
complex  international  ventures  by  PAHs 
whni  and  where  the  services  are 
needed.  Congress  recognized  the  impact 
of  FAA's  resource  limitations  in  the 
Federal  Aviation  Administration 
Authorization  Act  of  1994.  PL  103-305 
(108  State.  1569).  As  stated  in 
Conference,  HJL  Rep.  No.  103^77  on 
HJL  2739: 

Safety  regulatory  efforts  to  kesp  pace  with 
the  trend  (h  glofaaUzation  can  be  nampaced 
by  resource  cnostiainta  *  *  *  tha  Aiiciaft 
Caitification  Service  should  be  able  to  ofEMt 
•xpendituraa  made  in  support  of  ainzafl  or 
ainine  safety  regulatory  programs  of  both 
VS.  and  fioieign  owned  companies  outside 
da  United  States. 

In  addition,  under  Titfe  V  of  the 
Indep>endent  Offices  of  Appropriations 
Act  of  1952  aOAA).  31  U.S.C  9701, 
Congress  authorized  agencies  such  as 
the  FAA  to  establish  a  fair  and  equitable 
system  for  recovering  the  cost  for  any 
service.  s«ich  as  the  issuance  of  a 
certificate,  that  provides  a  special 
benefit  to  an  individual  beyond  those 
that  accrue  to  the  general  public.  Title 
31  U.S.C  9701(a)  provides,  in  part,  as 
follouvs: 


It  is  the  sense  of  the  Congress  that  aadh 
service  or  thing  of  value  provided  by  an 
agency  (except  a  mixed-ownersiiip 
Govenunent  corporation]  to  a  parson  (except 
a  person  on  official  business  of  the  United 
States  Government)  is  to  be  self-sustaining  to 
the  extent  possible. 

Title  31  U.S.C  g70l(b)  further  provides: 

Ths  head  of  each  Federal  agency  (except  a 
mixed-o%imership  Government  corporation) 
may  proscribe  regulations  establishing  fts 
diargB  for  a  service  or  thing  of  value 
pnn^ded  by  the  agency.  Regulations 
prescribed  by  the  heads  of  executive  agencies 
shsll  be  as  uniform  as  practicable.  Each 
charge  shall  be — 

(1)  fair  and 

(2)baBedon— 

(A)  the  coats  to  the  Govenunent; 

(B)  tlie  value  of  the  sertrice  or  thii^  to  tlie 
recipient; 

(C)  public  policy  or  interest  served;  and 

(D)  other  relevant  facts. 

ThaKida 

This  rule  allows  PAHs  to  entw  into  a 
voluntary  agreem«it  with  the  FAA  for 


the  provision  of  production 
certification-related  services  outside  the 
United  States  on  mutually  agreed  tarma 
and  conditions.  This  will  be  available  to 
PAHs  who  elect  to  use  organizations  or 
facilities  outeide  the  United  States  to 
manufactiue.  assemble,  or  test 
a«x>nautical  products  after  September 
30, 1997. 

An  agreement  for  services  between 
the  PAHs  and  the  FAA  for  production 
certification-related  services  for 
products  manufactured,  assembled,  or 
tested  outside  the  United  States  will 
allow  the  FAA  to  provide  services  upon 
request  in  a  moire  responsive  and  timely 
manner  than  otherwise  is  available.  By 
charging  for  its  services  outside  the 
United  States  when  needed  by  the 
PAHs,  the  FAA  will  be  able  to  support 

the  PAH's  more  complex  mannfeir^irif^g 

activities  and  provide  acceptance  of 
parts,  sub-assemblies,  and  products  that 
MTOuld  otherwise  need  to  be 
disassembled  when  received  in  the 
United  States.  Under  this  rule,  when 
production  qatificatitm-relateid  services 
are  requested  and  provided  outside  the 
United  States,  no  duplication  of  FAA 
MnA  or  reinspection  of  parts  in  the 
United  States  is  anticipated,  except  as 
otherwise  required  of  domestic 
manufactured  parta  during  the  PAH 
receiving  inspection  process. 

The  riDe  simply  makes  oversight 
nsources  available  in  a  more  timely  wnH 
effective  fashion,  permitting  PAHs  to 
pay  for  FAA  overaight  services. 

dadriines  Cm- Coat  Recovery 

The  FAA  developed  this  rule 
consistent  with  the  lOAA  and  with  the 
Office  of  Management  and  Budget's 
(OMB)  Circular  A-25,  entitied  "User 
Charges." 

Fees  under  this  rule  may  be  assessed 
to  PAHs  who  agree  to  pay  fw  certain 
special  benefits  confarred  by  FAA's 
production  certification-related  services 
outaide  the  United  States.  These  special 
benefita  will  include,  but  are  not  Umited 
to:  (1)  services  rmderad  at  the  time  apd 
location  requested  by  an  applicant;  U) 
services  for  the  issuance  of  a  required 
production  approval  at  the  time  and 
location  requested  by  the  applicant;  and 
(3)  services  to  assist  an  applicant  or 
certificate  holder  in  complying  with  ita 
regulatory  obligations  at  thia  time  and 
location  requested  by  the  applicant 

The  FAA  has  determined  mat  all 
services  associated  with  the  issuance, 
amendment,  or  inspection  of  a 
jncoduction  certificate  or  approval  as 
detailed  in  this  rule  will  be  subject  to 
cost  recovery.  All  direct  and  indirect 
costs  incurred  by  the  FAA  in  providing 
the  special  benefita  outside  of  the 
United  States  as  detailed  by  this  rule 


wiU  be  recovered.  Each  fee  will  not 
exceed  the  FAA's  cost  of  providing  the 
service  to  the  redpienL  Calculation  of 
agency  costa  will  be  performed  as 
accurately  as  is  reasonable  and 
practical,  and  will  be  besed  on  the 
specific  expenses  identified  to  the 
smallest  practical  unit 

To  determine  the  smallest  pfrtiryj 
unit  for  the  various  FAA  services 
covered,  a  letter  of  application  wrill  be 
made  by  the  PAH  to  the  FAA  requesting 
FAA  production  certification-related 
services  outside  the  United  States.  The 
application  procedure  wiU  ^ply  to  any 
PAH;  i.e.,  hi^dras  or  ^»plicanta  for 
production  under  a  type  certifioato  only, 
under  an  ^proved  production 
inspection  S3rstem,  under  a  production 
certificate  or  extension  of  a  production 
certificate,  under  a  technical  standard 
order  authorization,  ot  under  a  parte 
manufacturer  q>proval.  Based  on  the 
details  provided  in  the  application,  the 
FAA  will  estimate  the  cost  and  terms  of 
providing  the  requested  services  to  the 
PAH  outside  the  United  States  and 
detail  those  coeta  to  the  applicant  If  the 
applicant  desires  the  services,  the 
applicant  will  then  request  the 
provision  of  those  services  bom  the 
FAA.  A  written  a^eemoit  between  the 
applicant  and  the  FAA  will  then  be 
entered  into  if  the  PAH  and  the  FAA 
can  mutually  agree  to  all  terms. 

Metlmdoiogy  far  Fee  Detei  luinatioe  and 
CoDectiaai 

Fee  Detei  lutnation 

The  FAA  %vill  recover  the  full  cost 
associated  with  providing  production 
certification-related  services  by 
agreement  outaide  of  the  United  States. 
Costa  to  be  recovered  include  peraonnel 
compensation  and  benefita  (PCftB), 
travel  and  transportation  costa,  and 
other  ifiency  costs. 

PC&B:  For  the  purpose  of  dieee 
coII^>utations,  av«age  PC&B  rates  for 
participating  Airoraft  Certification 
Service  employees  will  be  charged  per 
each  agreed  activity.  PCftB  chafes  will 
reflect  the  actual  houn  spent 
participating  in  the  activity  as  well  as 
preparatory  time,  travel  time,  and  the 
time  spent  on  follow-up  activities. 

Tmvel  and  transportation  cotts: 
These  charges  will  include  all  costa 
pertaining  to  domestic,  local,  and 
international  transport  of  persons  and 
equipment  These  costs  may  include 
fares,  vehicle  rental  fees,  mileage 
payment  and  any  expenses  related  to 
transportation  such  as  baggage  transfer, 
insurance  for  equipment  during 
transport,  and  minmiinifaiH""ff  FAA 
personnd  will  adhere  to  all  U.S. 
Govemnaent  tmvel  regulations. 
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Fan  will  be  charged  for  lodging, 
meals,  and  incidental  expenses  in 
accordance  with  U.S.  Government  per 
diem  rates,  rides,  and  regulations. 
Incidental  expenses  include  Csea.  tips, 
and  other  auuoriaed  expenses. 

Other  agency  cotts:  Aiso  included  in 
those  computations  will  be  other  direct 
costs;  for  example,  all  printing  and 
reproduction  services,  supplies  and 
materials  purchased  for  the  activity. 
conference  room  rental,  and  other 
activity-related  expenses.  An  additional 
percentage  charge,  as  established  by  the 
FAA  in  accordance  with  OMB  Circular 
A-25.  will  be  added  to  the  total  cost  of 
this  activity  to  compensate  for  agency 
overhead. 

The  Aircraft  Certification  Service  of 
the  FAA  maintains  a  data  system  to 
which  employees  submit  periodic 
records  identifying  the  muaber  of  worii 
hours  used  to  provide  service  to 
customers.  Travel  vouchen  are  also 
submitted  and  audited.  This  data  will  be 
maintained  for  each  applicant  and 
protect  The  Ainaaft  Certification 
Service  tracks  work  hour  records 
quarterly  to  determine  the  costs 
associated  with  providing  its  serrioea: 
This  information  will  be  used  in 
assessing  and  adjusting  foes.  In  this 
manner,  the  FAA  will  be  able  to  assure 
applicants  that  they  are  paying  only  for 
expenses  incurred  in  connection  with 
services  provided  to  that  specific 
applicant 

Fee  Collection 

All  charges  will  be  estimated  and 
agreed  upon  between  the  FAA  and  the 
applicant  before  the  FAA  provides 
services  under  the  agreonent 

Pa3rmant  of  estimated  fees  will  be 
made  to  the  FAA  in  advance  four  all 
production  certification-related 
activities  scheduled  during  the 
upcoming  12 -month  calendar  period 
unless  a  shorter  period  is  mutually 
agreeable  betvraen  the  PAH  and  the 
FAA.  The  amounts  set  foith  in  dieicost 
estimate  will  be  adjusted  to  recover  the 
FAA's  full  costs.  If  costs  are  expected  to 
exceed  the  estimate  by  more  than  10 
percent,  notification  will  be  made  to  the 
applicant  as  soon  as  possible.  No 
services  will  be  provided  until  the  FAA 
receives  the  full  estimated  paymont  for 
the  agreed  to  period.  As  activities  are 
completed.  thuB  fuU  costs  of  the  activities 
will  be  charged  against  the  advance 
account  Any  remaining  funds  will 
either  be  returned  or  applied  to  future 
activities  as  requested  by  the  applicant 

Payment  for  services  rendered  by  the 
FAA  will  be  in  the  form  of  a  check. 
money  order,  draft,  or  wire  tiansfar,  and 
will  be  payable  in  U.S.  currency  to  the 
FAA  and  drawn  on  a  U.^  bank.  Bank 


proceasing  fees,  whan  charged  to  the 
United  States  Ck>vemment.  will  also  be 
added  to  the  foes  charged  to  the 
applicants. 

m  any  case  where  an  applicant  has 
failed  to  pay  the  agreed  estimated  foe  for 
FAA  services,  the  FAA  may  suspend  or 
deny  any  application  for  service  and 
may  siispand  or  revoke  any  production- 
related  approval  granted. 

In  accoidance  with  the  agreement  that 
wiU  be  signed  by  the  FAA  and  the 
applicant  (Appendix  C(dK3)),  this 
arrangement  may  be  terminated  at  any 
time  by  either  party  by  providing  60 
days  vrritten  notice  to  the  other  party. 
Any  such  termination  will  allow  the 
FAA  an  additicmai  120  days  to  cloea  oat 
its  activities. 

The  FAA  plans  to  issue  an  Advisory 
Circular  fiirmer  detailing  the 
retjuirements  of  the  application  as  well 
as  providing  other  pertinent  guidance 
and  information. 

CoCTwrllaatoNalioa 

In  Notice  No.  97-11 ,  (62  FR  38008). 
the  authority  citation  is  revised  to  dodets 
40  U.S.C  106(m)  to  properly  reflect 
FAA's  authority  to  enter  into 
agreements.  That  autiiority  is  49  U.S.C 
1000X6).  This  has  bam  corrected  in  this 
rule. 

In  another  correction,  in  Appendix  C 
to  part  187(c).  Definitions,  "Production 
ai^noval  holder"  was  listed  as  "U.S. 
production  approval  holder".  This  was 
an  error  and  is  leviaed.  Also  this  has 
been  corrected  in  the  rule. 

Finally,  although  used  throughout  the 
NPRM  in  discussing  items  to  be 
inspected,  the  word  "part"  was 
Inadvertently  omitted  firam  the 
definition  of  "Manufocturing  focility" 
found  in  Appendix  C  (c).  TUs  has  been 
corrected  in  the  rule. 


The  FAA  considered  a  total  of  242 
comments  on  dm  proposed  rule,  of 
which  232  were  identical  or  nesiriy 
identical.  Of  die  total  number  of 
cooawnts.  38  were  received  before  die 
comment  poiod  closed  on  August  14. 
1997,  and  204  were  received  after  the 
comment  period  closed.  Comments 
were  received  from:  the  International 
Association  of  Machinists  and 
Aerospace  Workers  (lAM)  (one  from  the 
lAM  President  as  well  as  227  additional 
comments  from  its  lodges  and 
members),  the  Aerospace  Industries 
Association  of  America  (AIA)  (two 
comments),  the  Goiaral  Aviation 
Manufoctiuen  Association  (GAMA)  and 
AIA  (a  Joint  comment),  the  NORDAM 
Group  (submitted  twice),  the  Timkan 
Company,  the  Parker  Hannifin 
Corpofatkn.  the  Boreau  Veritas  of 


France.  Individuals  (seven),  and  from  a 
law  firm.  For  the  purposes  of 
responding  to  the  comments,  the  FAA 
has  group«l  together,  for  discussitHi. 
comments  with  essentially  identical 
analyses.  All  comments  received  were 
carefiilly  considered  prior  to  the 
issiumce  of  the  final  rule. 

Several  of  the  comments  addressed 
multiple  issues  and  some  of  the  issues 
were  addressed  by  many  commenters. 
As  a  result,  the  FAA  responses  to  the 
comments  are  organized,  not  by 
individual  comment,  but  by  the 
following  general  issues:  employment 
issues,  safety  and  quality  issues,  cost 
issues,  md  miscellaneous  issues. 

Employment  IssueM 

lAM's  President's  comments,  die  locd 
lodges'  comments,  and  the  members' 
comments  opposed  the  proposal  for 
similar  reasons.  They  state  that  the 
proposal  would  fecilitate  the  ability  of 
PAHs  to  substitute  products 
manufactured  by  facilities  and  supplisis 
located  outside  the  United  States  for 
products  manufactured  in  the  United 
States.  The  resiilt  would  be  a  loss  of 
hi(^  pay.  high  skill  production  jobs  In 
the  United  States. 

The  FAA  disagrees  with  the  analyses 
of  these  comments.  The  rule  is  ii»*ifjn»A 
to  allow  the  FAA  to  provide  special 
production  certification-related  aervicas 
to  PAHs  and  supplien  outside  the 
United  States  whoa  and  where  these 
services  are  needed  and  peid  for  by  the 
PAH.  The  rule  is  not  designed  to,  as 
claimed  by  the  conunenters,  "expedite 
the  manufacture  of  aeroapaoe  parts  off 
shore."  Nor  do  the  commenters  provide 
any  data  that  this  rule  wiU  specifically 
have  the  effects  claimed. 

For  over  15  years,  the  FAA  has 
performed  production  certification- 
related  services  both  domestically  and 
internationally  for  PAHs  that  have  used 
facilities  and  supplies  located  outside 
of  the  United  States.  The  use  of  these 
facilities  and  suppliers  has  increased 
over  time  for  several  reasons;  one  reeson 
is  that  customers  outside  the  United 
States  have  purchased  U.S.  aaraspace 
products  on  the  condition  that  a  share 
of  the  product  be  manufactured  in  their 
countries.  These  conditions  are  known 
as  "offMt"  agreements.  This  rale  takes 
no  position  on  the  use  of  ofbats. 
However,  the  FAA  is  required  by  law  to 
provide  production  certification-related 
swvices  outside  the  United  States  to 
ensure  that  the  product  conforms  to 
FAA's  safety  requirements.  As  seen  in 
more  detail  in  the  Intematimal  Trade 
Impact  section  of  this  Preamble  and  in 
the  Final  Regulatory  Evaluation  of  the 
rale,  the  FAA  recognizes  that  the 
indirect  eflsct  of  this  rale  may  increase 
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the  use  of  facilities  and  suppliere 
outtide  the  United  States.  This  increase 
may  not  be  at  the  expense  of  production 
that  would  otherwise  occiir  in  the 
United  States.  As  explained  inthe 
International  statement  and  r^ulatory 
evaluation,  it  is  anticipated  that  this 
rule  may  indirectly  result  In  an  overall 
increase  in  the  production  of  U.S. 
aircraft  due  to  expanded  access  to 
export  maiketo. 

The  language  of  the  final  rule  has 
been  clarified  in  Appendix  C,  paragraph 
(d)(1)  to  reflect  the  voluntary  nature  of 
die  agreement 

Safety  Issues 

lAM  also  states  that  the  rule  will 
increase  the  use  of  repair  stations 
outside  the  United  States.  In 
conjunction  with  their  contention  that 
the  FAA  will  not  be  able  to  monitor 
overseas  facilities  as  efiiactively  as  it 
moniton  facilities  in  the  United  States, 
lAM  suggests  the  possibility  of  an 
increase  in  the  use  of  "bogus"  or  ^ 
unapproved  parts  into  the  aviation 
system.  As  a  result  LAM  contends  that 
this  rule  will  adversely  effect  air 
transportation  safety. 

The  FAA  disagrees  with  this 
comment  In  order  to  mainhitn  tiie  level 
of  safety  required,  the  regulaticHis 
specific  to  me  manufacture  of 
commercial  products  (aircrait.  aircraft 
engines,  or  propellers)  and  parts  thereof 
are  contained  in  Title  14,  Code  of 
Federal  Regulations  (14  CFR)  part  21 
(part  21).  Certification  Procedures  for 
Producta  and  Parts.  Products  and  parts 
manufactured  anywhere  in  the  world  for 
use  by  U.S.  manufactiuars  under  part  21 
must  conform  to  an  FAA-approved  type 
design  and  be  manufactured  in 
accordance  with  an  approved 
production  certificate  or  parte 
manufacturing  approval  (PMA).  The 
type  design  consiste  of  drawings  and 
specifications  that  define  the 
configuration  and  design  features  of  the 
product.  An  ^>proved  productioa 
certificate  or  PMA  contains  a 
manufacturer's  quality/inspection 
control  system  that  describes  the 
methods,  testa,  and  inspections 
necessary  to  ensure  that  eech  product  xa 
part  produced  conforms  with  the  type 
design  and  is  in  a  condition  for  safa 
operation. 

This  rule  does  not  change  the  basic 
FAA  approach  to  meeting  ite  statutory 
responsibility.  The  FAA  will  continue 
to  inspect  parte  manufactured  in  the 
United  States  and  the  FAA  will 
continue,  as  resources  allow,  to  inspect 
parte  manufactured  outside  the  United 
States  by  PAHs.  If  resources  are 
insufficient  the  FAA  will  continue  to 
require  that  the  parte  be  fiilly 


inspectable  in  the  United  States,  or  be 
inspected  by  appropriate  civil  aviation 
authorities  (CAA).  The  rule  adds  the 
option  of  having  the  FAA  perform  safisty 
assessments  at  non-U.S.  facilities  to 
confirm  compliance  with  FAA 
regulations  if  the  PAH  desires  to 
provide  the  financial  resources  and  the 
FAA  can  accommodate  the  PAH's 
request  This  rule  will  continue  the 
FAA's  past  and  current  efforto  to  ensure 
both  the  safety  of  and  the  manufacture 
of  aerospace  producta  wherever  those 
prodticta  are  manufactured. 

Also,  the  comments  regarding  the  use 
of  foreign  repair  stations,  as  weU  as 
repairs  on  producte,  are  outaide  the 
scope  of  this  rulemaking.  The 
regulations  for  maintenance  and  repair 
are  covered  under  14  CFR  part  43, 
fteintenance.  Preventive  Maintenance, 
Rebuilding,  and  Alteration,  md  part 
187,  Fees,  Appendix  A. 

Howew,  one  possible  bjrproduot  of 
this  rule  is  that  it  could  residt  in  a 
greater  FAA  presence  outeide  the 
United  States  which  could  deter,  rather 
than  encourage,  the  manufacturer(s)  of 
"bogus  parts."  Arguably,  this  could 
increase  safety  for  not  only  U.S.  avution 
usere,  but  all  aviation  usen. 

Parker  Hannifin  Corporation  suggeste 
that  the  FAA  adopt  the  ISO  9000  quality 
sjTstem  as  the  "worlds"  quality  system, 
thereby,  eliminating  the  burden  for  the 
additional  oversight  needed  to  monitor 
these  suppliers.  The  commenter  asserta 
that  safety  would  not  be  jeopardized, 
and  the  FAA  could  work  with  the 
"foreign  avtatien  autlKxities"  to  monitor 
the  suppliers. 

Tha  r  AA  disagrees  with  this 
comment  United  States  law  requises  the 
FAA  to  prescribe  minimum 
performance  standards  for 
manufacturers.  The  ISO  9000  series  of 
quality  standards  do  not  provide  the 
same  level  of  safety  as  the  regulations 
promulgated  by  the  FAA.  Additionally, 
ISO  9000  is  an  ind\utry  developed 
quality  standard  subject  to  change  in  an 
unpredictable  fashion  outeide  tl» 
authority  of  the  FAA.  The  FAA  could 
not  meet  ite  statutory  obligation  through 
this  standard  and  the  commenter 
provided  no  data  in  support  of  ite  view 
that  FAA's  adoption  of  ISO  9000  in  lieu 
of  this  and  other  infi«Hng  rules  could 
provide  an  equivalmt  level  of  safis^. 

The  AIA  and  an  individual 
ctmunenter  suggest  that  the  FAA 
recognize  that  other  CAAs  could 
provide  oversight  and  audita  on  behalf 
of  the  FAA.  Then,  "the  requiremoit  for 
the  FAA  to  perfinm  PAH  certification 
services  could  be  waived  and  this 
would  be  more  cost  efiisctive.  This 
solution  should  be  allowed  as  mutually 
agreed  to  fagr  the  FAA  and  die  PAH." 


Also,  Btirean  Veritas  of  France  (a  private 
consulting  firm)  states  that  it  wanta  to 
contract  for  inspection  services  with  the 
FAA. 

Tbe  FAA  agrees  in  part  with  this 
comment  Where  possible,  the  FAA  has 
entered  into  bilateral  airworthiness 
agreemente  with  other  CAAs  to  perform, 
as  appropriate,  inspection  services. 
However,  it  is  not  currmtiy  possible  to 
cover  through  bilateral  agreemente  every 
needed  service  at  every  desired  location. 
Also,  as  to  the  suggestton  that  a  private 
company  could  provide  these  services, 
the  FAA  believes  at  this  time  the  agency 
is  best  suited  to  perform  these  services 
for  PAHs  under  U.S.  law. 

"Hiis  rule  allows  for  a  voluntary 
agreemmt  between  the  FAA  and  the 
PAH  to  cover  production  that  cannot  ba 
inspected  in  the  United  States  or 
through  bilatarals  by  CAAs.  This  is  an 
altmnate  method  for  the  PAH  to  obtain 
the  production  certification-related 
services  they  need  to  comply  with  the 
regulations.  Also,  it  shoidd  be  noted 
most  CAAs  currenUy  charge  a  fse  (or 
their  services  when  inspecting  on  behalf 
of  the  FAA. 

One  individual  commento'  states  diat 
once  the  PAH  has  demonstrated  a 
satisfactory  quality  assurance  system 
and  the  systnnic  and  p«iodic  oversi^it 
in  accordance  with  that  system,  dir- ' 
FAA  could  rely  tqion  the  PAH's 
evaluation  (audita  Vi  ;.  ,   ■••.  •  (• 

The  FAA  agrees  in  part  with  this 
comment  Once  PAHs  and  suppliers 
have  established  and  maintained  an 
effective  quality  assurance  system, 
surveillance  could  be  reduced. 
However,  the  FAA  is  mandated  by  law 
to  perform  certain  functions,  including 
evaluations  (auditing)  and  random 
inspections,  to  assure  that  PAHs  remain 
in  compliance  with  regulations.  The 
rule  allows  for  the  FAA  and  the  PAH  to 
consider  this  type  of  situation  in 
agreeing  what  inspection  services 
outeide  the  United  States  are  needed  to 
meet  the  goals  of  the  PAH  and  the 
requimnenta  of  the  FAA. 

The  AIA  and  GAMA  state  that  this 
rule  should  only  apply  to  "priority 
parte." 

The  FAA  agrees  writh  this  comment 
The  FAA  expecto  to  continue  to  focus 
ite  resources  on  conducting 
surveillances  at  PAH  and  "priority  part" 
supplier  facilities,  unless  safety 
concerns  (e.g.,  supplier  control 
problems)  mandate  otherwise.  However, 
the  FAA  will  consider  each  situation  on 
a  case-by-case  besis  as  each  PAH 
reqiieste  services. 

Various  commmtns  express  concaraa 
over  "a  potential  d^radation  in  part 
quality  and  air  safety  brought  about 
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through  low  cost  labor  acquired  in 
foreign  countries." 

The  FAA  disagrees  with  this 
comment  In  order  to  maintain  the  level 
of  safety  required,  the  FAA  promulgstes 
leguladons  specific  to  the  manufacture 
of  commooal  products.  Products  and 
parts  manufMrtured  for  use  by  U.S. 
manutM^turers  anywhere  in  me  worid 
must  oonfionn  to  the  regulations  by 
having  an  FAA-approved  type  design 
and  be  manuiartured  in  accordanoe 
with  an  approved  production  certificate 
or  PMA.  This  rule  is  not  for  the  purpose 
of  allowing  PAHs  to  use  low  cost  labor 
nor  does  tba  FAA  believe  that  this  rule 
could  increase  FAA  inspection  of  parts 
outside  the  United  States.  In  fmcA,  it 
could  increase  the  amount  of  pails 
mannfartured  overseas  under  direct  and 
appropriata  FAA  inspaction/ 
surraUlance  lesohiiig  in  I 


Coat 


•  Hannifin  Caq>..  AIA.  and 
GAMA  an  ooncamad  thtf  dais  rule 
"i^ttalas  double  taxation."  "We  m 
taxpayets  already  pay  far  govenmept 
SBq>l^rsa  rnwipansatioo  and 
ariministratiTn  nrw head  arpansas  foi 
sBivicaa reooatea  .ana   inaci 
should  be  funded  throu^  genacal 


Tte  FAA  dtayeae  with  tlie  < 
TWJFAA  doaa  not  have  the  raioureaa  to 
I  pradnctioa  oaftiflcatkm- 

byy  ■■■■■>■ 

nranglMMit  the  wodd.  This  rule  affcfda 
Hw  PAH  SB  oppoctnaity  to  axpedtia  tba 
noi^  a<  tiba  Mnioaa  whi 
tha  PAH  aaecb  tinee  a«Tk 
ia  a  vohmtaiy  way  far  fte  FAA  to 
pravida  s«vioea  to  the  indhistiy  in  a 
taadtiflnlyi 


ftmda.  But  tba  PAA  win  < 

provide  inspadki 

lasouroea  pemit  te  additiao.  te  rale 

allows  rsdpisnta  of  spedllc  FAA 

sarvioea,  nlbar  than  die  giBMal 

tBJqtsffar.  to  pay  far  tboee  speclflc 


Alao.  AIA  and  GAMA  baliava  that 
only  manbial  (dbact)  coats  sbould  be 


Tte  FAA  dis^see  widi  the  ( 
Pmsuaut  to  0MB  Oxcular  A-2S.  the 
FAA  is  directed  to  recover  tba  fall  coat 
aasociatad  with  providing  product&an 
osrtificatioo  lelatad  services  ontakla  tba 
United  States.  Coats  to  be  leoeversd 
bachtde  penonael  oompeBsadoa  uad 
bflisAts,  travel  and  transportation  costs, 
and  odier  agency  costs.  Abo.  this 
pcectica  is  consistant  wtdi  the  fees 
charged  by  odisr  Federal  ^nciae  far 


The  AIA  and  GAMA  further  state  that 
for  many  industries,  budgets  are 
estat>lished  based  on  a  different 
calendar  year  than  that  of  die 
government  They  contend  that  this 
difference  may  create  a  difficulty  for  the 
PAHs  budgeting  Cor  future  FAA 


The  FAA  agrees  with  this  comment 
The  FAA  has  designed  its  procedures  to 
accommodate  differing  accounting  jrears 
between  Government  and  industry. 
Applicants  for  these  services  can 
request  and  arrange  for  services  on  any 
mutually  agreeable  periodic  basis. 

The  language  of  tne  final  rule  has 
been  clarified  in  Appadix  C.  paregraph 
(f).  to  reflect  this  chimge. 

The  AIA  and  GAMA  are  concerned 
that  '*rsal  time"  business  decisions 
would  be  constrained  by  the  Federal 
budgstprocass. 

T&  FAA  Sffees  in  part  with  this 
comment  The  FAA's  goal  is  to  provide 
a  llaodbla  ahamaHve  which  can  quickly 
leapond  to  "real  time"  needs.  However, 
Oare  are  Uaeits  to  FAA's  ability  to 
respond  to  every  ritnation  iaunadialety. 
Nevertbalasa.  the  rule  allows  the  FAA 
ipealar  flexibility  to  reapaod  and. 
thereby,  improve  its  r«vw«iji>^tiAn  wMt 


tba 


Several  ( 
rsprding  bow  die  FAA  adll  1 
pioyeai  undsr  this  rale. 

Ttm  FAA  is  developtag  tba  i 
piucaduies  to  implement  the  rule  that 
will  provide  requirements  far  PAHs 
applicatian.  FAA/indnatzy 

•ocoonting  ukI  reporting  syateins. 
Coocuixant  widi  publication  of  NPRM 
No.  97-11.  dto  FAA  bM  pubiisbed  a 
nodoe  of  availabilfty  of  Propoaed 
AMmwf  Clii  iilM  1S7-XX.  Tba  find 
adviaory  circular  will  be  issued  in  ^ 
near  future. 

TTia  AIA  contends  that  a  strteoMPt  in 
the  |B  eeiiibls  is  iaconect  because  some 
US.  soppUars  covM  lose  busineaa.  Tbe 
statamenl  follows:  "This  proposed  rale 
would  not  impoae  amy  additional  coats 
on  my  maobeae  of  society  other  than 
ttoee  reqoaeting  FAA  paoductian 
caitilkliop>related  services  far 
mannfarturing  ontaida  d>e  United 
States. 

TVe  FAA  agraas  with  this  oonmient  to 
tbe  extant  that  some  U.S.  supplier* 
cmild  be  adversely  affected,  but  doee 
not  agree  with  the  mm™— !*■»•  that  this 
aflect  wiU  be  substantiaL  Tba  rule 
renoyriaes  tbe  long  «*»"^»»«fl  U.S. 
industry  pracdca  dFcondacting 
manufacturing  outside  tbe  United  States 
and.  where  pMsibla.  allows  for  FAA 
innectian  services  by  egieeanent 

tImi  Timhai  romneny  eatlmalas  thel 
tba  propoeed  rale,  if  anartad.  would 


coat  his  company  $80,000  in  the  first 
year  for  no  discemibfe  benefit  to  his 
con^Mny. 

The  FAA  cannot  agree  or  disagree 
with  dds  commant.  as  the  commenter 
did  not  provide  supporting  data. 

The  AIA  and  GAMA  state  "that  coat 
recovery  charges  should  not  be  assessed 
at  suppliers  based  on  allegations, 
otherwise  a  PAH  may  suftr 
crmsidarable  expense  beceuse  of 
unfounded  allegations  (perb^w  by  a 
competitor)." 

Tba  FAA  disagrees  with  this 
comment  Tlw  FAA  will  not  recover 
costs  associated  with  special 
investigations  (e.g.,  investigations 
rseuhing  from  accidents  and  incidents, 
suspected  unapproved  part).  However, 
if  safety  OMicerns  should  arise  (e.g., 
supplier  control  problems)  which 
require  changes  to  agrwaments.  thoee 
agreonents  will  be  renegotiated  or 
terminated. 

Mscetfonaous  issue* 

Tbe  lAM  questions  wlietber  FAA 
reeources  would  be  stretdaed  too  thin  to 
ha  eflective  and  lespunsiia  under  Ibia 
rala. 

Tbe  FAA  disagrees  widi  dds 
coounent  The  FAA  will  increase  its 
staffing  lav^  to  accommodate 
additionel  work  loed  if  vohmtery 
eneaaants  require  such  an  increeee. 
Tbe  Ibmi  rule  lewgnsge  has  been 
cisrifled  (Appendix  C.  par^r^  (d)(3)) 
to  state  tbe  FAA  will  provide  I 
an  request  only  whan  it  I 
doeo. 

The  AIA  and  GAMA  siqsaal  dial  "ay 
foteigu.  coet  recovery  ecbana  moat 
apply  only  to  new  progEams  or  n^pUar 
ananaaanaaits.  Existii^i 
mustl^  undistuibed  by  its 


I  FAA  agrees  in  pert  wiA  ttis 
This  rale  doee  not  require 
aodating  anaagamants  to  be  changed. 
Howrever.  if  companies  widi  existing 
intamatSonal  suppUars  did  not  niply. 
they  would  have  an  economic  achmntass 
over  new  entrants  in  the  international 
■aarfcat  jdaoa,  thereby  impeding 
international  competitivaneas.  All  PAHs 
bava  tbe  option  to  vohmterily  uftfify. 

Tba  AIA  and  GAMA  recoamnand  tlHt 
a  poUcy  be  watabHshed  to  preclude 
wastafol  {Mractioas  by  FAA,  such  as: 
mnhipfe  visits  to  a  single  country/eiea 
by  FAA  parsonnri.  multiple  visits  to  a 
si^pber  by  various  FAA  regions; 
incieased  audita  of  fixeign  suppliers 
over  and  above  normal  FAA 
surveillanca.  etc. 

The  FAA  egrees  with  the  comment 
Future  vohmtery  agreements  will  be 
incoiporaled  into  FAA  plimiii^  to 
minimise  inefficient  practicaa. 
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The  AIA  and  GAMA  suggest  that  an 
appeal  process  be  addressed  as  part  of 
the  rule  when  the  FAA  revokes  an 
approval. 

The  FAA  agrees  vdth  this  comment 
ntle  14,  CFR  part  13  provides  such  an 
appeal  process. 

NOROAM  Group  expresses  concern 
regarding  FAA  support  to  those  PAHs 
who  made  a  voluntary  agreement  to  pay 
for  "better  services"  versus  tliose  PAHs 
who  did  not. 

The  FAA  disagrees  with  this 
comment  As  stated  previously,  this  rule 
provides  the  option  to  PAHs  to  obtain 
inspection  services  by  agreement  when 
the  FAA  does  not  have  resources  to 
perform  these  services.  The  FAA  will 
continue  to  provide  services  when  and 
where  resources  permit.  The  FAA  will 
treat  all  requests  in  a  £air  manner, 
consistent  with  its  responsibilities. 

The  language  of  the  final  rule  has 
been  clarified  in  Appendix  C,  paragraph 
(dXl).  to  reflect  that  the  agreement  is  an 
option  available  to  a  PAH  who  chooses 
to  use  suppliers  located  outside  the  U.S. 

NORDAM  Group  asks:  "if  foreign- 
located  sub-tier  vendors  (suppliers)  are 
covered;"  "if  the  rule  will  constitute  a 
way  around  the  Bilateral  Aviation 
Safety  Agreement  (BASA)  procesr,"  and 
"does  it  make  a  diSei^nce  where  their 
PAH  is  located?  (U.S.  or  foreign)." 

The  FAA  responds  to  the  comments 
with  the  following:  any  FAA-^proved 
PAH  who  uses  suppliers  at  any  level 
outside  the  United  States  will  have  the 
option  to  request  services  under  this 
rule.  Also,  this  rule  does  not  circumvent 
tbe  BASA  process.  PAHs  have  the 
option  to  utilize  suppliers  in  any  other 
country.  However,  it  is  not  assumed  that 
the  FAA  can  call  u(X)n  another  authority 
through  the  Bilateral  Airworthiness 
Agreement  (BAA)  or  BASA  process  to 
assist  with  its  oversi^t  responsibilities. 
While  a  BASA  recognizes  that  a  CAA 
has  the  capability  and  authority  to 
perform  reciprocal  services,  a  CAA  m^ 
not  have  sufficient  staff  and  resources  to 
support  qMcific  U.S.  PAH  activities. 
Hm  FAA  can  only  ask  for  the  CAA's 
assistance,  not  guarantee  it  If  the  PAH 
needs  the  FAA  to  perform  services  that 
a  CAA  cannot  perform  due  to  the  lack 
of  reeources,  time,  experience,  or 
authority  (i.e..  Aircraft  Certification 
Service  Evaluation  Pro-am  (ACSEP)). 
routine  evaluations  and  surveillance),  a 
voluntary  agreement  may  be  needed. 
Also,  as  discussed  in  Advisory  Circular, 
AC  21-20B,  Supplier  Surveillance 
Procedures,  the  CAA  may  charge  the 
PAH  or  it's  suppliers  to  perform  services 
on  briialf  of  the  FAA.  It  does  not  matter 
where  the  PAH  is  located.  Again,  this 
(^>tion  is  available  to  any  PAH  who 


chooses  to  use  suppliers  located  outside 
die  U.S. 

Tbe  AIA  and  GAMA  state  that  if  the 
PAH  chooses  to  use  a  supplier  in  a  non- 
bilateral  country  then  the  FAA  should 
not  charge  the  PAHs  for  the  training 
provided  to  the  other  country's 
authority. 

The  FAA  agrees  with  the  conunent 
The  training  FAA  may  provide  to 
another  auAority  is  not  applicable  to 
the  cost  of  production  cert^cation- 
related  services  the  FAA  will  provide. 

An  lAM  Local,  Air  Transport  District 
143,  has  a  concern  that  employees  of  a 
foreign  aircraft  manufacturer  are  not 
randomly  tested  for  drugs  and  do  not 
foUow  Occupation  Safety  Health 
Administration  (OSHA)  standards 
similar  to  those  in  the  United  States. 

This  comment  does  not  address 
matters  within  the  scope  of  this  rule. 
Also,  it  shoidd  be  noted  that  the  FAA 
does  not  require  aircraft  manufacturing 
employees  to  be  randomly  tested  for 
drugs  in  the  United  Stetes. 

NORDAM  Ckoup  asks  "will  die 
foreign  PAH's  agreement  to  pay  before 
the  pnqect  begins,  constitute  a  blank 
check  and  thus  create  an  incentive  for 
the  FAA  to  mayimi?«  its  revenues?' 

The  voluntary  agreements  between 
the  PAH  and  FAA  include  a  detailed 
schedule  of  s«vices.  This  schedule  will 
identify  the  types  of  specialists  needed 
and  the  number  of  hours  projected  for 
work  on  each  project  Payment  to  the 
FAA  would  only  include  funding  for 
work  agreed  to  in  the  schedule  of 
services.  The  FAA  will  not  collect  any 
funds  for  which  specific  activities  or 
work  projects  have  not  been  identified. 

The  language  of  the  final  rule  has 
been  clarified  in  Appendix  C,  paragr^ib 
(e),  to  refiect  that  only  actual  FAA  costs 
of  {Hoviding  the  sovices  will  be 
chaiged.  Also,  the  term  "prepaid"  has 
been  replaced  with  "estimated"  to  better 
reflect  the  terms  of  the  agreement 

llie  AIA  and  the  law  firm  of 
Winthrop,  Stimson,  Putman,  and 
Roberts  both  request  an  extension  to  tba 
comment  period  in  this  rulemaking. 
Both  stete  they  need  additional  time  for 
distribution  of  tbe  NPRM  to  members 
for  review,  analysis,  and  return  of 

The  FAA  did  not  approve  this 
request  As  noted  above,  the  FAA  has 
considered,  to  the  extent  practical, 
comments  recei^^  prior  to  the  issuance 
of  the  final  rule.  As  over  200  comments 
were  received  and  considered,  it  is  clear 
most  commenters  had  adequate  time  to 
submit  comments  and  farther  delay  was 
not  in  tbe  public  interest 


Mattiag 

At  the  request  of  the  lAM,  a  meeting 
VMS  held  with  OMB  on  October  20, 
1997.  The  lAM  representetive  steted 
that,  while  the  aerospace  industry  was 
in  a  boom  right  now.  the  LAM  was 
concerned  about  the  foture.  The  lAM 
foresaw  a  time  when  other  countries 
would  seek  to  expand  their  share  of 
aerospace  production.  The  lAMs 
ooncons  extend  primarily  to  China. 
Japan,  and  third  world  countries.  The 
lAM  said  that  the  NPRM  stetes  that  the 
rulemaking  feciUtetes  manufacturing 
outside  the  United  Stetes,  and  uiged 
that  tbe  government  resist  pressxires  to 
pomit  or  encourage  this  practice. 

The  lAM  representetive  also  stated 
that  it  was  currenUy  possible  to  trace 
the  materials  and  components  of  every 
aircraft  part  to  "when  it  was  bom."  The 
lAM  representative  expresses  concern 
that  this  ability  would  be  diminished 
with  respect  to  parts  manufactured 
outside  the  United  Stetes. 

Intematioaal  Compataiility 

The  FAA  has  reviewed  corresponding 
International  Civil  Aviation 
Organization  international  standards 
and  recommeivded  practices  and  Joint 
Aviation  Authorities  requirements  and 
has  identified  no  comparable 
requirements  applicaUe  to  this  rule. 

Paperwork  Reduction  Act 

Information  collection  requiremaato 
in  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3507(d)),  and  have  been  as^gned 
OMB  Control  Number  2120-0615. 

Sagolatory  Evahiatian  SvaaaiMy 

Qianges  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First  Executive  Order  12866  directs  that 
each  Federal  agmcy  shall  {vopoee  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intooded  regulation  justify  tbe  costs. 
Second,  die  R^ulatory  Flexibilify  Act 
of  1980  requires  agencies  to  analyxe  tbe 
economic  effect  of  regulatory  rhangw 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directe 
agencies  to  assess  the  e&ct  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyaaa.  the 
FAA  has  determined  that  this  rale:  (1) 
will  generate  benefits  that  justify  ite 
coste;  (2)  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities:  and  (3)  will  not  constitute  a 
barrier  to  international  trade.  Tbaee 
analyses,  svailable  in  die  docka^  are 
summarized  below. 
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As  previously  stated,  the  fee  will  t>e 
that  amount  necessary  for  the  FAA  to 
recover  its  full  costs.  The  FAA  has 
determined  that  an  average  hourly  fee 
will  be  about  $120.  On  that  basis,  the 
FAA  calculates  that  the  first  year  fees 
will  total  about  $4,038  million  (in  1997 
dollars).  Due  to  an  anticipated  increase 
in  the  number  of  requests  for  FAA 
production  certification-related  services 
outside  the  United  States  as  the 
aerospace  industry  groyn,  these  linniml 
fees  will  increase  to  about  $5,912 
million  (in  1997  dollars)  in  the  fifth 
year,  after  wdiich  they  would  remain 
stable. 

In  addition,  the  FAA  has  detwmined 
that  it  will  take  an  applicant  60  hours 
of  legal,  management,  and  engineering 
time  for  a  PAH  to  complete  the 
peperwock  required  for  the  first 
■greemeet  After  that  first  year,  it  will 
take  10  hours  of  legal,  management,  and 
engineering  dme  for  a  PAH  to  complete 
the  p^MTwotk  (or  eech  succeeding 


The  primary  benefit  from  this  rule 
will  be  that  it  will  allow  the  FAA  to 
per6»m  its  safety  inspection  ftlnctions 
in  a  more  efficient,  cost-effisctive 
manner.  The  final  rule  allows  the  FAA 
to  be  more  responsive  to  PAHs;  theraby 
reducing  the  tinm  between  when  the 
PAH  requests  the  service  and  the  time 
when  this  FAA  provides  it  This 
enhanced  responsiveness  will  increase 
the  integration  of  new  and  innovative 
safsty  technology  developed  outside  the 
United  States  into  aircraft  and  enhance 
the  safety  of  the  aircraft  fleet  Further, 
although  the  rule's  purpose  is  to 
fedlltate  safety  inspections,  not  to 
promote  production  outside  the  United 
Statea.  it  will  aUow  the  FAA  to  fulfiU  its 
safety  inspection  functions  for  PAH 
offiMt  agreements  (where  a  certain 
petcantage  of  the  aircraft  must  be 
manufectured  or  asnnmliliiil  in  the 
country).  As  a  result  it  will  make  the 
PAH  more  competitive  in  the  globel 
aviation  markat  Finally,  it  will  require 
reci^ents  of  specific  services  bom  the 
FAA.  rather  than  the  general  taxpayer, 
to  pay  for  these  services. 

lagnlatary  Flexibility  Detannioation 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ansun  that  small  entities  are  not 
unneceaaarily  and  disproportionately 
boidaBed  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Anal3rsis  if  a  rule  has  a  significant 
(positive  or  negative)  economic  impact 
on  a  substantial  number  of  small 


The  rule  will  primarily  afisct  PAHs 
that  have  fKilities  and  suppliers  located 
outside  the  United  States.  Although  the 


rule  may  have  an  indirect  adverse  effect 
on  some  small  U.S.  suppliers,  it  may 
also  have  an  indirect  positive  effect  on 
other  small  U.S.  suppliers.  As  a  result, 
the  FAA  has  determined  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  numbw  of  small  entities. 

International  Trade  laqtact  Analysis 

The  growing  globalization  of  aircraft 
manufacturing  has  increased 
competition  among  manufacturers.  In 
order  for  PAHs  to  remain  competitive, 
they  need  to  have  the  flexibility  to 
compete  on  an  equal  footing  with  their 
competitors  located  throughout  the 
world.  Further,  soany  overseas 
puichaseis  of  a  PAH  product  often 
contractually  require  that  some         ^ 
pocentage  of  the  product  be  produced 
in  their  own  countrv- 

The  rule  could  aOact  international 
trade  through:  (1 )  the  amount  of  the 
FAA  fee;  and  (2)  facilitating  the  use  oi 
fecilities  and  suppliers  outside  the 
United  States. 

Chaiging  a  fee  for  the  FAA's 
Droduction  certification-related  services 
nr  fedllties  and  suppliers  outside  the 
UnitBd  States  could  slightly  raise  the 
costs  of  using  them.  One  commenter 
stated  that  tlM  rule  would  cost  his 
company  $80,000  pm  year  for  no  gain  in 
benefit.  However,  the  rule  will  provide 
PAHs  with  mora  timely  FAA  provision 
of  those  services,  thereby  reducing  the 
time  to  manufacture  the  product  Two 
commenters  stated  that  the  fses  were 
needed  to  provide  theae  necessary  FAA 
services  when  they  are  needed.  After 
careful  review  and  evaluation,  the  FAA 
has  determined  that  the  anMHmt  of  the 
fise  will  have  only  a  minimal  affect  on 
a  PAH'S  decision  to  use  a  facility  or 
suppUar  located  outside  of  the  United 
Sfates.  and.  therefore,  have  only  a 
minimal  affect  on  international  trade. 

With  respect  to  the  use  of  facilities 
and  suppliers  outside  the  United  States, 
the  rule  will  provide  PAHs  with  more 
timely  FAA  provision  of  production 
certification-related  services.  This 
enhanced  FAA  responsiveness  should 
reduce  some  of  the  production  time  lost 
as  a  result  of  these  facilities  and 
suppliers  waiting  fat  the  FAA  service. 
Consequently,  the  nde  could  increese 
the  productivity  of  those  facilities  and 
suppliers  and,  th«eby,  could  lower 
costs  to  the  U.S.  PAHs  that  use  them. 

An  additional  consideration  is  that 
many  buyers  outside  the  United  States 
reqxiire  ofbet  agreements  through  which 
an  aerospace  prodiict  seller  guarantees 
that  a  percentage  of  the  product  is  built 
in  that  country.  If  the  U.S.  manufacturer 
cannot  guarantee  that  percentage,  then  a 
non-U.S.  manufacturer  who  can 
guarantee  that  percentage  will  have  a 


competitive  advantage  in  selling  its 
product.  The  rule  will  also  increase  the 
productivity  of  these  facilities  and 
suppliera  and.  therefore,  lower  costs  to 
the  U.S.  PAHs  that  use  them. 

The  efi(9cts  of  the  rule  on  international 
trade  are  difficult  to  predict  and  will 
also  be  influenced  by  FAA's 
implementation  of  the  rule.  For  the  most 
part,  FAA  intends  to  direct  its 
certification  activities,  consistent  with 
the  practice  of  U.S.  manufacturera, 
towards  the  use  of  existing,  experienced 
aviation  manufacturers  as  opposed  to 
setting  up  new  production  fiiriiirt<»s 
overseas.  However,  to  perform  its  safety 
respoiuibilities,  FAA  must  be  able  to 
effectively  provide  manufacturing 
overaight  of  these  overaeas 
manufacturers.  To  the  extent  that 
services  are  not  provided  because  of 
FAA  budgetary  and  administrative 
constraints,  U.S.  maniifacturers  and  our 
coimtry's  competitive  position  will  be 
harmed. 

By  providing  these  existing  services 
in  a  more  timely,  effective  fashion,  FAA 
believes  that  the  final  rule  will  have  the 
net  effect  of  improving  our  international 
competitiveness  while  minimiring  any 
adverse  effects  on  domestic  suppliers. 

FadaraHsm  Implications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  die  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
acomlance  with  Executive  Order  12812. 
it  is  determined  that  this  rufe  will  not 
have  sufficient  fsdsralism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assesanaent 

Unfiinded  Mandates  RefiBm  Act 

This  rule  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate  because  all  fees  are 
entered  into  by  voluntary  agreement 
Therefore,  the  requirements  of  Title  D  of 
the  Unfunded  Muidates  Reform  Act  of 
1995  do  not  apply. 

Caochision 

For  the  reasons  discussed  above,  in 
the  preamble,  and  based  on  the  findinp 
in  the  Regulatory  Flexibility 
Determination  and  the  International 
Trade  Impact  Analysis,  the  FAA  has 
detmmined  that  this  regulation  is  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  issued  October  4, 
1993.  iiowever,  the  FAA  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  rule  is  considered 
significant  imder  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979)  and  Order  DOT 
2100.5,  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations,  of  May  22, 1980.  Also,  this 
rule  is  considered  significant  and  has 
been  reviewed  by  OMB.  Further,  the 
requirements  of  Titie  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  will  not 
apply  to  this  rule.  A  regulatory 
evaluation  of  the  rule,  including  a 
Regulatory  Flexibility  Determination 
and  International  Trade  Impact 
Analysis,  has  been  placed  in  the  docket. 
A  copy  may  be  obtained  by  contacting 
the  person  identified  under  FOR  FURTHER 
MPORMATKM  CONTACT.  .    >. 

Lial  efSob^eds  im  14  CFR  PaH  187 

Administrative  practice  and 
procedures.  Air  transportation. 


§187.17    Wkm  by  appNeant  to  pay 


In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  187  of  Titie  14.  Code  of 
Federal  Regulations  (14  CFR  part  187)  as 
follows: 

PART  187— fEES 

1.  The  authority  citation  for  part  187 
is  revised  to  reed  as  follows: 

AadMttty:  31  U.S.C  0701;  49  U.S.C 
10a(g).  49  U.S.C  1OB0M6),  40104-40105. 
40109.  40113-40114,  44702. 

2.  Sections  187.15(a)  and  (b)  are 
leviaed  to  reed  as  follows: 

I187.1S    Payment  of  tsea. 

(a)  The  faes  of  this  part  are  payable  to 
the  Federal  Aviation  Administration  hoL 
check,  money  order,  wire  transfar.  or    ^ 
draft,  payable  in  U.S.  currency  and 
drawn  on  a  U.S.  bank  prior  to  the 
provision  of  any  service  under  this  part 

(b)  Applicants  for  the  FAA  services 
provided  under  this  part  shall  pay  any 
bank  processing  charges  on  fees 
collected  under  this  part,  when  such 
charges  are  assessed  on  U.S. 
Government. 


3.  Section  187.17  is  added  to  reed  as 
follovrs: 


If  an  applicant  fails  to  pay  faes  agreed 
to  under  Appendix  C  of  this  part,  d^ 
FAA  may  suspend  or  deny  any 
application  for  service  and  may  suspend 
or  revoke  any  production  cart^cation- 
related  approval  granted. 

4.  Appendix  C  is  added  to  reed  as 
follows: 

Appendix  C  to  Part  187— Fees  far 
ProdnctiGn  Certification-Related 
Services  Peiftmued  Ontaide  tfw  United 
Stalaa 

(a)  Purpoae.  This  appendix  describes  the 
methodology  for  the  calculation  of  flaes  for 
production  cattification-ralatad  services 
outside  the  United  States  that  are  peffonned 
by  the  FAA. 

(b)  AppUcabilitjr.  This  appendix  applies  to 
production  approval  holders  who  elect  to  use 
manufacturing  facilities  or  supplier  facilities 
located  outside  the  United  States  to 
manufacture  or  assemble  aeronautical 
products  after  September  30, 1997. 

(c)  Definitkms.  For  the  purpose  of  this 
appendix,  the  following  definitions  apply: 

Manufacturing  facility  means  a  place 
where  production  of  a  complete  aircraft, 
aircraft  engiiie,  propeller,  part  component  or 
appliance  is  perfbimed. 

Froduction  cutification-related  aerrice 
means  a  service  associated  with  initial 
production  approval  holder  qualification; 
ongoing  production  approval  holder  and 
supplier  surveillance;  designee  numagemont; 
initial  production  approval  holder 
qualification  and  ongoing  surveillance  for 
production  caitificata  extensions  outside  the 
United  States;  conformity  inspections;  and 
witnessing  of  tests. 

SuppUar  facility  means  a  place  where 
production  of  a  part,  component,  or 
subassembty  is  performed  for  a  producti<m 
^tpioval  holder. 

Production  approval holdarmauat 
person  who  holds  an  FAA  approval  for 
production  under  type  certificate  only,  an 
FAA  approval  for  production  under  an 
approved  production  inspection  system,  a 
production  certificata.  a  technical  standard 
Older  authorization,  or  a  parts  manufacturer 
approvaL 

(d)  Procedural  requirements. 

(1)  Applicants  may  apply  fcv  FAA 
production  certification-related  services 
provided  outside  tlie  United  States  by  a  letter 
of  application  to  the  FAA  detailing  when  and 
where  tlie  particular  services  are  required. 

(2)  The  FAA  will  notify  the  applicant  in 
writing  of  the  estimated  cost  and  schedule  to 
provide  the  services. 

(3)  The  applicant  will  review  the  estimated 
costs  and  achaduls  of  aecvicaa.  If  the 


applicant  agrees  writh  tlie  eatimalad  coats  and 
schedule  of  seiiices,  the  applicant  will 
pnqxMe  to  tlie  FAA  tliat  the  services  be 
jHovided.  If  the  FAA  agrees  and  can  provide 
the  services  requested,  a  written  agreement 
will  be  executed  between  the  api^icant  and 
die  FAA 

(4)  The  apidicant  must  provide  i 
payment  for  each  12-month  period  of  i 
FAa  service  unless  a  shorter  period  is  i 
to  between  the  Production  Approval  HtJdar 
and  FAA. 

(a)  Fee  determination. 

(1)  Peea  for  FAA  production  certificatiatt- 
ralatod  services  will  consist  of:  i 
compensation  and  benefit  (PCftB)  far  i 
paitiripeting  FAA  employee,  actual  travel 
and  transportation  expenses  Incurred  in 
providing  the  service,  other  agency  costs  and 
an  overhead  percentage. 

(2)  Pees  will  be  determined  on  a  caae-by- 
caae  iMsis  according  to  the  following  ganaial 
formula: 
WiHi-t^WjHietc.-t^T-i-O 

Where: 

WiH|shour)y  PCftB  rate  Cor  employee  1. 

times  estimated  hours 
W]H2=houriy  PCftB  rate  for  employae  2,  etc.. 

times  estimated  hoars 
T=estimatad  travel  and  tianspottation 
expenses 
0=other  agency  costs  related  to  eadi  activiqr 

inffliirfing  mimi*\  n  ■  rt 

(3)  In  no  event  will  the  applicant  be 
cfaa^gad  more  than  the  actual  FAA  costs  at 
providing  production  certification-related 
aervicas. 

(4)  If  the  actual  FAA  costs  vary  from  tha 
esHmated  faes  liy  more  than  10  percent 
written  notice  by  the  FAA  will  be  given  to 
the  applicant  as  soon  as  possible. 

(5)  If  FAA  costs  exceed  the  estimated  faaa. 
the  applicant  will  be  required  to  pay  tha 
difieranca  prior  to  receiving  further  ssiikas. 
If  the  estimated  fses  exceed  the  FAA  coals, 
the  applicant  may  elect  to  apply  the  haianre 
to  foture  agreements  or  to  receive  a  refund. 

(f)  Feea  wriil  be  reviewed  l>y  tha  FAA 
periodically  and  adfustsd  either  upward  or 
downward  in  order  to  reflect  the  current 
costs  of  performing  production  certificatian- 
lelated  services  outside  tlte  United  Stataa. 

(1)  Notice  of  any  change  to  the  elements  of 
tlie  fse  formula  in  this  Appendix  will  be 
published  in  the  Federal  Bagialar. 

(2)  Notice  of  any  change  to  tiw 
methodology  in  this  Appendix  and  other 
changes  for  the  fees  will  be  publiafaed  in  the 
Fedarall 


Issued  in  Waahington.  DC.  on  October  22, 
1997. 

Jans  F.  Garvay, 

Administrator. 

(FR  Doc.  97-28467  Fded  10-Z»-e7:  lO-JOaml 
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Part  V 


Federal  Emergency 
Management  Agency 

44  CFR  Part  59,  at  al. 
National  Flood  Inaurance  Program: 
Insurance  Coverage  and  Rates,  Criteria 
for  Land  Management,  Use,  Identification, 
and  Mapping  of  Flood  Control 
Restoration  Zones;  Final  Rule 
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FEDERAL  EMERGENCY 
MAfUQEMENT  AGENCY 

44  CFR  Pwls  59,  60. 64.  86. 70,  and  75 
RM30t7-AC17 

NMionai  Rood  Inauianc*  Program: 

and  natei,  Crtfria 


for  Land 

IdantHication,  and 
Control  Raatoration 


Mapping  of  Flood 
Zonaa 


AOfWCY:  Federal  Insurance 
Administration.  FEMA. 
ACTION:  Final  rule. 


;  This  final  rule  establishes  a 
new  flood  insurance  rate  zone,  known 
as  the  flood  control  restoration  zone  or 
Zone  AR,  to  delineate  special  flood 
hazard  areas  on  National  Flood 
Insurance  Program  (NFTF)  Flood 
Insurance  Rate  Maps  (FDU^).  The  rule's 
underlying  statute  stipulates  that  flood 
insurance  be  made  available  at  premium 
rates  appropriate  to  the  temporary 
nature  of  flood  hazards  during  the 
period  when  a  flood  protection  system 
is  being  restored.  The  Zone  AR 
designation  is  a  means  to  recognize  that 
a  flood  protection  system  is  being 
tastorad  to  provide  protection  during 
the  base  flood  event,  and  to  reduce  the 
flood  insurance  costs  and  elevation 
nquiranents  for  properties  that  will  be 
•xpoead  to  an  increased  risk  of  flooding 
during  the  restoration  period.  In  return 
for  the  availability  of  flood  insurance 
this  rule  also  establishes  minimnn^ 
flood  plain  management  requirements 
and  provides  regulatory  guidance  for 
implementing  statutory  requirements. 
fcH*CIIVE  BATE:  This  rule  is  effective 
November  26,  1997. 
FOR  FURTHB<  HTOnuiKM  CONTACT: 
Michael  Buckley.  Hazard  Identification 
and  Risk  Assessment  Division, 
Mitigation  Directorate,  Federal 
Emergency  Management  Agency.  500  C 
Street  SW..  WashL^on.  DC  20472. 
(202) 646-2756. 

•ww-BgNTAirr  agonMATWN. 
TiiViiiiai  lag  Hii  iiiailugj 

Directed  under  §  92B  of  Pub.  L.  102- 
550  to  publish  regulations  on  the  newly 
authorized  flood  control  restoration 
nne,  FEMA  published  a  proposed  rule 
on  April  1.  1994.  59  FR  15351.  Based  on 
comments  on  the  proposed  rule  we 
made  changes  for  the  interim  final  rule. 
In  order  to  meet  the  statutory  2-year 
deadline  for  publishing  regulations,  yet 
to  give  the  public  and  interested  parties 
another  opportunity  to  comment  on  the 
changBS  we  made,  we  published  an 
intenm  final  rule  on  October  25. 1994. 
59  FR  53592.  with  a  45-day  comment 


period.  We  extended  that  comment 
period  13  days  to  December  23.  1994  in 
order  to  permit  additional  comments 
and  to  hold  a  public  meeting  to  raceiTa 
oral  comments  to  supplement  the 
record.  On  December  19, 1994  we  held 
a  public  meeting  at  FEMA  headquarters 
in  Washington.  DC  to  hear  from  diverse 
interest  groups,  including  several  of 
whom  participated  by  teleconference. 

The  mterim  final  rule  contains 
provisions  to  implement  a  new  flood 
insurance  rate  zone.  Zone  AR.  for  areas 
designated  as  a  flood  controftestoration 
zone  on  NFIP  maps.  It  also  establishes 
minimum  flood  plain  management 
requirements  and  provides  regulatory 
guidance  for  implementing  statutory 
requirements  of  §  928  of  Public  Law 
102-550,  42  U.S.C.  4014(f).  including 
procedures  for  delineating  flood  control 
restoration  zones  on  FIRMs. 

We  sent  copies  of  tlw  interim  final 
rule  to  memben  of  Congress  and  to 
chief  executive  officers  of  communities 
affected  by  the  rule  concurrently  with 
our  submission  of  the  rule  to  the 
Federal  Kegistar.  We  met  with  House 
Banking  Committee  staff  (Saute 
Baiildng  Committee  staff  memben  were 
invited  but  were  unable  to  attend)  to 
discuss  the  provisions  in  the  intwrim 
final  rule. 

At  the  request  of  a  Member  of 
Congress  representing  several  Los 
Angeles  County  communities.  FEMA 
and  the  U.S.  Army  Corps  of  Engineers 
participated  in  an  infonnational  public 
meeting  in  Bellflower,  California  on 
April  22, 1995  to  discuss  the  restoration 
of  the  flood  protection  system  along  the 
Rio  Hondo  and  Los  Angeles  Rivers.  No 
substantive  new  issues  or  comments 
were  raised  at  this  meeting  at  otherwise 
aSscted  the  substance  of  the  rule 
published  today. 

Scope  of  PakUc  Participatiaa 

During  the  comment  peridd  provided 
for  the  interim  final  rule,  we  received  47 
letten.  each  containing  multiple 
comments  about  various  issues  in  the 
interim  final  rule.  Most  of  the  lettns 
represented  the  local  interests  of  the  Los 
Angeles  and  Sacramento  area 
communities.  Thoee  submitting  formal 
comments  on  the  interim  final  rule 
included:  one  U.S.  Senator,  two 
mmnbets  of  the  U.S.  House  of 
Representatives,  community  trfBdals 
and  represt^  ntatives  of  local 
governments  a  ad  community  agencies, 
representative.^  of  the  local  business 
community,  and  private  citizens  from 
the  Los  Aisles  and  Sacramento 
metropolitan  areas,  and  state  and 
national  representatives  of 
environmental  and  flood  plain 
management  associations. 


Twenty-five  individuals  participated 
in  the  December  19. 1994  public 
meeting,  including  a  U.S. 
Representative,  several  Congressional 
staff  members,  local  government 
officials  from  Los  Angeles.  Sacramento, 
and  Stockton,  representatives  of 
national  environmental  and  flood  plain 
management  associations,  staff  of 
private  lobbying  firms  representing 
communities  in  the  Los  Angeles  and 
Sacramento  areas,  one  individual 
representing  a  private  citizen,  and  a 
private  citizen/local  activist 
Participation  in  the  December  19. 1994. 
meeting  was  also  available  through  a 
telephone  conferencing  coiuiection. 
Oral  conunents  were  recorded  and  a 
written  transcript  was  sent  to  each  of 
the  meeting  participants. 

Overview  of  Comments 

Comments  on  the  interim  final  r\ile 
expressed  support  for  the  AR  Zone  as  a 
means  to  accommodate  community 
participation  in  the  NFIP  during  the 
period  required  to  restore  an  existing 
flood  protection  system.  Several 
comments  approved  creation  of  uniform 
criteria  applicable  nationwide  to 
communities  affiacted  by  decertification 
of  an  existing  flood  protection  system, 
and  not  limited  to  commimities  in  the 
Sacramento  and  Los  Angeles.  California 
areas.  Another  noted  that  the  interim 
final  rule  established  a  reasonable 
procedure  for  such  communities,  but 
recognized  the  potential  damages  to 
property  and  threat  to  life,  particulaiiy 
where  flood  depths  are  significant. 
A  number  of  comments  indicated 
some  misimderatanding  of  the  NFIP.  its 
statutory  authority  and  how  the  Program 
is  administered.  Created  by  Congress  in 
the  National  Flood  Insurance  Act  of 
1968,  42  U.S.C  4001  et  seg..  the  NFIP 
is  a  voluntary  program  that  was 
designed  to  reduce  the  loss  of  life  and 
property  and  rising  Federal  disaster 
relief  costs  caused  by  flooding.  The 
NFIP  makes  federally  backed  flood 
insurance  available  for  property  owners 
located  in  participating  communities. 
Before  the  Congress  created  the  NFIP, 
flood  insurance  coverage  was  generally 
not  available  through  private  insurers 
among  other  things  because  of  adverse 
selection  and  the  high  cost  to  identify 
flood  risks.  Under  the  NFIP  the  coet  of 
flood  losses  is  transferred  from  the 
genoral  taxpayer  to  the  flood  plain 
occupant  by  requiring  owners  of  flood 
plain  properties  to  purchaiRe  flood 
insurance  coverage  whoi  obtaining 
Federal  or  federally  related  finngnul 
assistance  for  construction  or 
acquisition  purposes.  Today  property 
ownen  in  ovar  18.500  participating 


Federal  Regtster  /  Vol.  62,  No.  207  /  Monday,  October  27,  1997  /  Rules  and  RegulatioDS      55707 


communities  may  purdiase  flood 
insurance. 

A  number  of  comments  asked  that 
FEMA  withhold  issuance  of  revised 
FIRMs  identifying  the  increased  flood 
hazard,  or  to  issue  maps  showing  the 
community  as  ncm-floodprone.  Some 
comments  questioned  F^4A's  mandate 
to  identify  flood  hazards  and  questioned 
why  FEMA  needs  to  identify  flood 
haaud  arees.  Several  comments  asked 
that  FEMA  withhold  issuance  of  FIRMs 
fat  a  community  as  long  as  progress  is 
being  made  to  restore  flood  protection. 

The  National  Flood  Ins\irance  Act  of 
1968,  as  ammded  by  Pub.  L.  102-550. 
does  not  give  FEMA  authority  to 
withhold  publication  of  maps  outright, 
or  to  withhold  maps  as  long  as 
communities  are  making  progress 
toward  restoration  of  the  flood 
protection  system.  The  legislation 
reduces  flood  msurance  costs  and 
elevation  requirements,  recognizes  the 
added  flood  risk  during  the  restoration 
period,  and  leaves  intact  the  mapping 
requirements  that  have  existed  since 
1968.  The  maps  are  required  to  identify 
and  delineate  the  flood  hazwds.  as  wrell 
as  to  identify  where^flood  insurance  ia 
or  is  not  required,  Withholding  the 
maps  would  not  be  in  the  best  intanwts 
of  die  residents  of  the  community  who 
need  to  be  aware  of  the  flood  ri^  so  that 
they  can  make  informed  decisions  that 
will  protect  them  and  their  property. 

The  1968  Act  requires  that  FEMA 
identify  and  map  flood  hazards 
nationwide  and  disseminate  the 
infonnation  to  local  communities  so 
that  they  and  thei»(esidants  can  be 
aware  of  the  flood  risk  and  take  slaps  to 
protect  against  future  flood  losaee. 
During  the  last  25  yean,  FEMA  has 
mapped  over  165 ,000  square  miles  of 
floodprone  areas  natkmwide. 

in  retum  for  making  flood  insurance 
available,  the  conununify  must  commit 
to  adopt  and  enforce  NFIP  flood  plain 
managameat  regulations  to  reduce  the 
potential  for  future  flood  damages  in  the 
identified  special  flood  hazard  areas 
(SFHAs).  Development  in  dieae  anas  is 
regulated  by  local  flood  plain 
ordinances  that  are  designed  to  reduce 
future  flood  damages  by  requiring  that 
new  and  substuitiaUy  improved 
Btructuies  be  protected  to  the  base  flood 
level  at  a  minimtim.  Esqierience  has 
proven  these  measures  eCfective  in 
reducinsflood  loaaes. 

The  NFIP's  flood  insuraiK»and  flood 
plain  management  requirements  are 
based  on  flood  insiirancw  studies 
conducted  under  contract  for  FEMA  by 
othw  Fedoal  agencies  and  by  private 
engineering  firms  that  have  a 
demonstrated  expertise  in  hydrologic 
and  hydraulic  analyses  of  flood  pl^ns. 


From  these  studies.  FIRMs  are  prepared 
that  identify  the  areas  of  the  conununify 
that  will  be  inundated  by  the  l-pac«)t 
annual  chance  flood,  that  is.  the  flood 
that  has  a  1  percent  chance  of  being 
equalled  or  exceeded  in  any  year.  The 
1 -percent  annual  chance  flood  standard 
has  been  widely  adopted  by  Fedotal, 
State  and  local  agencies  for  design  and 
rmnilatory  purposes. 

The  l-peicent  annual  chance  flood  is 
sometimes  caUed  die  100-year  flood  or, 
as  used  in  this  rule,  the  "bese  flood". 
"Base  flood"  describes  a  flood  of  a 
particular  magnitude,  the  1-percent 
annual  chance  or  100-year  flood.  There 
is  a  26-percent  chance  that  a  flood  of 
this  magnitude  will  occur  at  some  point 
during  the  life  of  a  30-ysai  mortgage. 

A  number  of  comments  questioned 
the  constitutionalify  of  the  flood 
insurance  purchase  requiremeBt,  while 
other  comments  ejqpressed  that  it  should 
be  individual  choice  to  buy  flood 
insurance.  Major  flooding  in  the  earfy 
1970s  prompted  the  Confess  in  1973  to 
enact  certain  mandatory  insurance 
purchase  reqiiirements  that  protect 
Federal  finanrial  interests  in  the  flood 
plain.  The  mandatory  flood  insurance 
purchase  requirements  apply  to 
mortgages  and  other  finaiir-i»J  assistance 
O^jtained  from  a  Federal  or  federally 
regulated  lender  where  the  securify  for 
the  loan  is  a  building  or  manufactured 
housing  located  in  a  designated  SFHA. 
Flood  insurance  must  also  be  purchased 
by  recipients  of  some  types  of  flood- 
nlated  disaster  assistance  under  the 
Robert  T.  Stafford  Disaster  Relief  md 
Emergency  Assistance  Act 


ondst 


of  Zona 


AKPraviaians 

SaveraLof  those  commenting 
indicated  that  they  ware  not  aware  of 
the  background  that-led  Ccmgrass  to 
authorize  flood  insurance  availability 
for  flood  control  restoration  zones. 
FEMA  contracts  with  other  Federal 
agencies  and  private  contracton 
periodicaUy  to  restudy  flood  risks  and 
revise  flood  maps  when  there  ia 
.sufficient  change  in  the  flooding 
conditions  to  warrant  such  action. 
When  the  U.S.  Army  Corps  of 
Engineers,  far  example,  determines  daat 
a  praviousfy  certified  flood  protactiaa 
Systran,  such  as  a  levee,  no  longer 
provides  protection  during  the  base 
flood,  under  the  Nationd  Flood 
Insurance  Act  FEMA  must  identify  and 
map  the  resulting  floodprone  areas. 
Within  diese  decertifiad  areas.  NFIP 
regulations  require  participating 
communities  to  enforce  local  flood  plain 
management  ordinances  for  elevating 
new  construction  and  substantial 
improvements  of  existing  buildings  to 


the  level  of  the  base  flood  at  a  minimnin 
in  order  to  reduce  or  eliminate  flood 
damages.  These  mandates  are  without 
regard  to  any  actions  being  taken  to 
restore  a  flood  protection  system. 

Flood  insurance  premiums  are 
calculated  on  the  actual  flood  risk  to  the 
building  or  manufactiued  housing  so 
that  the  cost  of  flood  insurance  for  new 
construction  placed  below  the  bese 
flood  level  will  reflect  the  increased . 
risL  In  some  cases,  however,  the 
communify  may  be  taking  specific 
actions  to  restore  |»otection  to  the  base 
flood  level  so  that  the  increased  flood 
risk  is  considered  to  be  a  temporary 
situation  that  will  be  remedied  wlwn 
the  system  is  fully  restored. 

In  the  19e0s  the  U.S.  Army  Corps  of 
Engineen  determined  that  the  levee 
systems  protacting  certain  parts  of  the 
Sacramento  and  Los  Angeles  areas  no 
longer  provided  protection  from  the 
base  flood,  and  decertified  those 
systems.  Under  the  National  Flood 
faisuiance  Act  FEMA  remapped  tha 
areas  no  longer  protected  to  the  base 
flood  level.  The  remapping  showed 
large  areas  that  would  be  subject  to 
flooding  from  the  base  flood,  with 
depths  from  1-15  fiset  in  the  Los 
Ai^ales  area,  and  as  deep  as  26  feet  in 
puts  of  the  Natomas  area  near 
Sacramento.  Concern  for  the  costs  of 
new  construction  or  substantial 
improvements  to  existing  buildings,  and 
ccmoam  for  the  cost  of  flood  insurance 
required  by  law  in  these  areas,  caused 
communities  and  various  interest 
groups  to  petition  the  Congress  for  relief 
-while  the  levee  sjrstems  were  being 
restored. 

To  bolster  the  position  of  affected 
comnninities  in  the  Los  Angelas  ana,  an 
economic  study  prepared  at  die 
Univosity  of  Southern  Califamia  (USC) 
in  1902  predicted  major  adverse 
wronnmir  impacts  in  the  Los  Angeles 
area  if  the  NFIP  flood  insurance  aiui 
flood  plain  management  requirements 
woe  enforced  affer  decertification  of  tha 
levee  sjrstems  oa  the  Rio  Hondo  and  Los 
Angeles  Rivera.  The  findings  of  the  USC 
study  appareiUfy  wen  important 
infliianf^—  in  persuading  the  Congress  to 
amend  the  National  Flood  Insurance  Act 
of  1968  to  assist  commnnitias,  such  as 
dxMe  in  the  Los  Angeles  and 
SacianMBto  aieaa,  where  an  existing 
flood  protection  system  no  longer 
provides  base  flood  protectioQ  but  is 
being  restored. 

In  Ortober  1992  Congress  enacted  die 
Hoosing  and  Communify  Development 
Act  of  1992.  Public  Law  102-550. 
Section  928  of  Pub.  L  102-550. 42 
U.S.C  4014(f).  created  a  Flood  Control 
Restoration  Zone  (Zone  AR)  designation 
to  meet  the  communities'  cancans.  The 
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Zone  AR  designation  is  a  carefully 
crafted  and  balanced  mechanism  to 
recognize  that  a  flood  protection  system 
is  being  restored  to  provide  protection 
during  the  base  flood  event,  and  to 
reduce  the  flood  insurance  costs  and 
elevation  requirements  while  still 
providing  some  level  of  protection  for 
properties  that  will  be  exposed  to  an 
inci— lid  risk  of  flooding  during  the 
mlaration  pwiod.  Within  Zone  AR. 
Congress  reduced  elevation 
requirements  for  new  construction, 
eliminated  elevation  requirements  for 
substantial  improvements  to  existing 
structures,  and  capped  the  flood 
insurance  rate  for  insiiring  such 
structures  during  the  interim  period 
when  the  flood  protection  system  is 
being  restored.  By  enacting  §  928, 
Congress  anticipated  that  the  Fedeial 
government  would  accept  some 
additional  costs  in  the  form  of  increeaed 
flood  insurance  liability  and  disaster 
aacistance,  and  that  communities  would 
accept  and  enforce  reduced  flood  plain 
management  requirements  in  order  to 
provide  a  minimal  level  of  flood 
protection  for  new  structures  built  while 
the  flood  protection  system  is  being 
restored.  In  creating  the  Tmtm  AR 
designation  the  Congress  fully  and 
significantly  addressed  the  economic 
concerns  addressed  in  the  USC  study, 
balancing  those  concerns  against  the 
national  need  to  reduce  the  cost  of 
Federal  disaster  assistance  and  to  have 
those  whose  propwties  are  at  risk  in  the 
nation's  flood  plains  bear  a  portion  of 
that  risk. 


Mafor  issues  were  raised  in  the  public 
comments  about  the  definition  of 
developed  areas,  the  requirement  to 
elevate  ot  fioodproof  structures  outside 
of  the  "developed"  area  to  the  base 
flood  elevation,  the  federal  funding 
requirement  for  the  restoration  project, 
the  requirement  that  construction  in 
"developed"  areas  be  elevated  to  3  feet 
above  the  highest  adjacent  grade, 
adhonnce  to  a  maximum  restoration 
period  and  the  abaence  of  a  "hold 
wmimhtm."  provision  for  delays  in 
achievlug  restoration  within  that  time 
frame,  and  the  requirement  to  submit 
information  about  the  legal  status  of  the 
project  as  part  of  the  application  and 
submittal  requirements  for  AR  Zone 
dotiflnaliim,  Tbeae  and  other  comments 
«•  liiitaMuil  in  ttw  sections  that 
follow. 

DBfinitiaa  af  "Developed  Area" 

Several  comments  were  received  in 
support  of  the  definition  of  "developed 
area"  in  the  interim  final  rule.  There 
were  alao  aeveral  comments  tK«« 


expressed  concerns  about  how  the 
definition  is  to  be  applied  to  vacant  land 
and  Infill  sites  and  on  issues  related  to 
how  "basic  infi-astnicture"  is  defined 
and  what  public  property  and  facilities 
can  be  included  in  a  "developed  area". 
Comments  also  recommended  that  the 
regulations  be  modified  to  include 
multipl'^  parcels,  tracts,  or  lots  of  less 
than  20  acres  in  "developed  areas" 
under  subsection  (b)  of  the  definition 
rather  than  a  single  parcel,  tract,  or  lot. 

Specific  comments  concerning  the 
definition  stated  that  the  "developed 
area"  is  too  restrictive  if  all  vacant  land 
and  infill  sites  had  to  have  been 
previously  developed  and  that 
redevelopment  of  these  sites  has  to  be 
supported  by  the  infrastructure  in  place. 
Related  comments  stated  that  the 
supplementary  information  in  the 
interim  final  rule  pertaining  to  the 
concepts  of  "infill"  and 
"redevelopment"  is  inconsistent  with 
Pub.  L.  102-550  and  industry- 
recognized  definitions  and  practices 
related  to  "infill"  and  "redevelopment". 
Concern  was  expressed  that  the  terms, 
"infill"  and  "redevelopment",  which 
are  unrelated*  are  being  used 
interchangeably  and  that  both  terms 
require  the  site  to  have  been  previously 
developed  in  order  to  qualify  a  property 
for  inclusion  in  a  "developed  area".  The 
comment  noted  that  the  Real  Estate 
Glossary,  published  by  Kenneth 
Leventhal  &  Company,  Certified  Public 
Accountants,  defines  "infill 
development"  as  "development  of 
vacant,  scattered  sites  in  a  developed 
section  of  a  city".  According  to  this 
definition,  the  comment  stated,  "infill" 
should  not  presume  the  existence  of 
prior  structural  improvements  to  qualify 
the  property  to  be  included  in  a 
"developed  area".  It  was  recommmided 
that  the  definition  be  clarified  to  allow 
all  vacant  sites  of  a  city  to  be  included 
in  the  "developed  area",  including  sites 
in  a  natural  and  undisturbed  state.  It 
was  also  recommended  that  the 
"developed  area"  include  vacant  land 
that  has  been  improperly  subdivided 
and  vacant  land  that  consists  of  parcels 
and  lots  of  inadequate  size  and  irregular 
form. 

For  simplification  and  eve  of 
administration  at  the  local  level.  FEMA 
established  a  definition  for  "developed 
ana"  rather  than  require  communities 
to  identify  individually  single  parcels  or 
lots  that  meet  a  definition  for  "infill 
sites".  "lebabilitation  of  existing 
stnictuxas".  or  "redevelopment  of 
previously  developed  areas",  terms  used 
in  Pub.  L.  102-550.  "Developed  area", 
as  defined  in  the  final  rule  at  44  CFR 
59.1  (aHc)  encompasses  the  larger 
urbanized  area  as  well  as  isolated 


developed  subdivisions  beyond  the 
urban  area.  "Developed  area"  further 
encompasses  "vested  rights"  interests 
by  recognizing  land  that  is  planned, 
permitted,  and  where  construction  is 
underway.  A  community  must  adopt  a 
map  or  legal  description  designating  the 
"developed  area"  and  submit  this 
information  as  part  of  the  Zone  AR 
application  process. 

FEMA  agrees  that  clarification  i^ 
needed  regarding  the  distinction 
between  "infill  sites"  and 
"redevelopment",  and  with  regard  to 
whether  vacant,  undeveloped  sites  can 
be  included  in  "developed  areas"  as  set 
forth  in  the  supplementary  information 
to  the*interim  final  rule.  We  do  not 
intend  to  imply  that  "infill  sites"  and 
"redevelopment"  are  synonymous  nor 
that  an  "infill  site"  prestunes  the 
existence  of  prior  structural 
improvements  or  previous  development 
"Infill  sites"  can  include:  (1)  land  that 
is  undeveloped  (either  in  a  natural  state 
or  in  agricultural  production):  (2)  land 
that  contains  buildings  that  are 
underused,  unused,  or  dilapidated;  or 
(3)  land  that  had  been  previously 
developed  and  is  now  in  a  nonlmilding 
use  (e.g.,  a  parking  lot).  Redevelopment 
is  generally  associated  with  rebuilding  a 
site  where  a  building  or  buildings  are 
dilapidated  or  have  been  previously 
torn  down. 

Infill  sites,  including  vacant, 
undeveloped  land,  can  be  included  in  a 
"developed  area"  as  long  as  the  site 
meets  the  criteria  establ^hed  under 
paragraph  (b)  of  the  definition  of 
"developed  aree".  The  "Infill  site"  must 
be  contiguous  on  at  least  3  or  more  sides 
by  a  "developed  area"  meeting  the 
criteria  of  paragraph  (a)  of  the 
definition.  This  is  consistent  with  the 
supplementary  information  contained  in 
the  proposed  rule  that  states  that 
subsection  (b)  of  the  definition  of  the 
"developed  area"  addresses  those  urban 
fringe  areas  that,  because  of  their 
relationship  to  surrounding  developed 
areas,  should  be  considered  "infill  sita" 
areas.  FEMA  believes  that  with  this 
clarification  it  is  unnecessary  to  alter 
the  regulations. 

Older  subdivisions  that  remain 
undeveloped  because  they  ctrntain  lots 
that  are  considered  nonconforming 
under  local  zoning,  subdivision,  or 
planning  regulations  are  considered 
"infill  sites"  and  would  qualify  for 
inclusion  in  a  "developed  area"  in 
accordance  with  paragraph  (b)  (tf  the 
definition.  This  type  of  subdivision  may 
also  qualify  under  paragraph  (c)  for 
"vested  ri^to"  if  the  subdivision  has 
been  replatted  and  development  is 
underway  in  accordance  with  this 
paragraph. 
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A  commeitf  was  mads  that  the  tsnn 
"basic  infiastnicture"  is  not  sufficiaDtly 
defined.  Another  comment  asked  FEMA 
to  clar^  whathar  anaa  that  requin 
sobatankiaL  upgrading  of  infracteuctuis 
are  still  canaidend  '*dsveIopad  aieaa"  if 
all  otfiaf  conditiaos  am  raaL  In  order  to 
ta  prim^sly  urbaniaad,  built-up 
i  in  accordance  with  paragr^h  (a)  of 
die  definition  of  "developed  area",  a 
certain  level  of  infirastructura  would 
have  to  be  in  place.  The  term,  "basic 
faifirastructore".  is  med  because  the 
level  of  infrastructure  needed  to  sustain 
any  combination  of  industrial, 
residential,  and  commercial  activities 
will  vary  from  community  to 
community. 

Subsection  (aKl)  of  the  definition  of 
"developed  area"  is  designed  to  have 
the  community  designate  an  area  that  is 
generally  recognized  as  "urbanized"  as 
opposed  to  a  land  use  pattern  that  is 
undeveloped  or  is  in  agriculture. 
Subsections  (a)(2)  and  (a)(3)  address 
those  isolated  areas  beyond  the  urban 
core  that  are  considered  urbanized  cr 
developed  because  the  land  is  primarily 
built-up  in  commercial,  industrial,  or 
residential  uses.  FEMA  recognizes  XhaX 
infrastructure  in  older,  urbanized  areas 
that  is  in  substandard  or  poor  condition 
may  need  to  be-substantially  upgraded 
in  areas  that  are  being  redeveloped.  As 
long  as  an  area  meets  one  of  the  three 
criteria  under  paragraph  (a)  it  can  be 
included  in  a  "developed  area". 

Infrastructure  would  not  have  to  be 
substantially  in  place  within  the  site 
under  paragraph  (b)  of  the  definition  of 
"developed  area"  since  the  land  may  be 
undeveloped  or  in  agriculture,  but 
public  utilities  must  be  in  place  near  die 
edge  of  the  site  and  can  be  extended 
into  the  site.  For  example,  the 
community  should  be  able  to  extend 
sewer  lines  readily  that  are  near  the 
edge  of  the  site.  Ine  infrastructure 
would  have  to  be  substantially  in  place 
under  paragraph  (c)  of  the  definition  in 
order  to  sustain  the  structures  that  are 
built  already  or  the  construction  that  is 
underway  undm  the  criteria  established 
in  this  paragraph.  FEMA  believes  that  it 
is  unnecessary  to  alter  the  regulations  to 
clarify  this  point 

In  addition,  a  comment  recommended 
that  the  regulations  clarify  that  all 
public  property  and  Escilities,  existing 
'  and  planned,  including  piiblicly-owned 
•  open  space,  are  included  in  "developed 


Public  facilities  an  included  in  the 
category  of  infrastructum  p«  paragraph 
(a)  of  the  definition  of  "developed  area" 
since  public  facilities  are  needed  to 
support  and  sustain  a  primarily 
utbanizad.  built-up  area  and  provide 
public  services  related  to  the  haaldi. 


saJBty,  andweMsnoftbepopnhitiwi  As 
stirtad  in  ifaft  supplementary  information 
to  the  jnterim  final  rule,  the  turn 
"public  facilities"  in  paragraph  (a) 
encompasses  buildings  and  facilities. 
such  as  municipal  hnildiwgs  (a.g..  court 
houses,  city  faaUa),  sdmnkt.  hospitals, 
and  publicly-owned  open  space,  suohae 
public  parks  and  recreational  facilities, 
and  historic  sites.  The  term  "public 
iacilities"  also  encompasses  quasi- 
public  fsciUties  and  services,  such  as 
miiseums.  churches,  and  sports 
facilities.  Public  facilities  can  include 
existing  as  well  as  planned  facilities  as 
long  as  the  site  for  the  puMic  facility 
meets  one  of  the  criteria  established 
under  the  definition  of  "devel(^>ed 
area".  FEMA  believes  that  it  is 
unnecessary  to  alter  the  regulations  to 
clarify  this  point  further. 

A  comment  said  that  it  was  unclear 
why  the  exception  under  subsection  (b) 
of  the  definition  of  "developed  area" 

{>ertains  to  only  a  single  parcel,  tract  or 
ot  and  does  not  apply  to  multiple 
parcels,  tracts,  or  lots  of  less  dian  20 
acres.  FEMA  agrees  that  it  is  not 
necessary  to  require  that  subsection  (b) 
of  the  definition  of  "developed  aree"  be 
tied  to  a  single  parcel,  tract  or  lot  We 
modified  subsection  (b)  of  the  definition 
of  "developed  aree"  to  apply  to  multiple 
parcels,  tracts  or  lots,  as  long  as  the 
combined  parcels,  tracts,  or  lots  are  less 
than  20  acres  and  are  contiguous  on  at 
least  three  sides  to  areas  meeting  the 
criteria  of  paragraph  (a)  of  the  definition 
of  "developed  area"  at  the  time  the 
designation  is  adopted. 

Comments  recommended  that  FEMA 
revise  the  regulations  to  recognize  areas 
as  developed  when  they  have  final 
zoning  land  use  approvals  from  local 
government  agencies;  when  they  are 
entirely  non-residential;  when  funding 
for  the  restoration  project  is  provided 
(local  or  shared  with  the  Fediaral 
Gqvemment);  and  when  constructicm  of 
the  restoration  project  is  underway,  and 
completion  is  imminent 

FOIA  established  criteria  to  address 
concerns  for  development  that  has  been 
planned,, permitted,  and  construction  is 
underway.  The  definition  of  "developed 
area"  addresses  "vested  rights"  by 
establishing  criteria  for  determining  a 
"developed  area"  that  is  planned, 
pmnitted,  and  where  construction  is 
underway  and  infrastructure  and 
structures  are  being  built  Paragraph  (c) 
of  the  definition  of  "developed  area" 
would  recognise  areas  as  "develo{>ed" 
where  the  investment  in  the  land  and 
infrastructure  is  substantial  and 
development,  residential  or  non- 
residential, is  underway.  FEMA  believes 
it  is  unnecessary  to  tie  the  critsria  under 
subparagraph  (c)  of  the  defiiution  for 


?•*•*-— *nc  "vested  ri^bts"  ta  the  atatua 
of  the  restoration  of  the  flood  protaetiab 
■system  since  the  cnmmimity  ia  on^ 
required  to  adi^  the  dafinitkm  of 
"developed  asae"  vdien  it  qualifies  for 
the  Zone  AR  dflsignation. 

In  odar  for  fEMA  to  designate  a  flood 
eaateAiaslnmiine  aoae^Pub  J^  Ifa-«SOu 
raquiras  that  the  flood  protection  system 
nuBt  be  deemed  restorable  by  a  Federal 
agmcy,  a  manimnm  level  of  protection 
is  provided,  and  the  restoration  is 
scheduled  to  be  comfrieted  within  a 
designated  time  period.  FEMA  believas 
that  it  is  unnecessary  to  alter  the 
regulations  to  clarify  this  point  fuitiier. 

Flood  Plain  Manapmwnt  and  Land  Use' 
■aqohrements  in  a  Flood  Control 
Raaliwation  Zone 

We  received  comments  omcaming 
the  elevation  requirements  in  the 
interim  final  rule.  Comments  supporting 
the  elevation  requir«nents  noted  that 
those  requirements  comply  with  the 
statutory  provisions  and  strike  a  balance 
between  development  intmests  and  the 
public  interest  in  protecting  new 
development  that  will  be  exposed  to 
increased  flood  damage  until  the 
restoration  is  complete.  Comments 
objecting  to  the  elevation  requirements 
expressed  concern  that  the  increased 
costs  associated  with  elevating  new 
constrrxrtion  would  adversely  affoct 
devdopment  in  communities.  Several  of 
these  comments  recommended  that 
FEMA  amend  §60.3(f)  to  allow  for 
elevations  of  less  than  3  feet  in 
developed  areas  when  circunistances 
warrant  a  lower  elevatioiL 

Several  comments  stated  that 
according  to  the  legislative  history  and 
the  requir«nents  in  PubX.  102-550, 
FBvlA  has  the  flexibilify  to  allow  for 
less  than  the  3-foat  elevation.  The 
comments  also  stated  the  opinion  that 
the  interim  final  rule  ignores  a  Senate 
Committee  report  that  directed  FEMA  to 
establish  flexible  elevation  requirements 
where  it  is  not  practical  or  feasible  to 
elevate  above  2  feet  citing  several 
examples  when  a  lower  elevation  might 
be  appropriate.  These  examples 
involved  considerations  such  as  lot  size, 
access,  incremental  cost  relative  to  flood 
risk  exposure,  and  length  of  the 
restoration  period.  Several  comments 
recommended  that  the  elevation 
requirement  be  lowered  to  2  feet 
because  seismic  design  requirements 
that  would  apply  when  elevating  to  3 
feet  would  increase  costs  significanUy. 

Comments  were  also  made  that  the 
interim  final  rule  efiiectively  precludes 
development  in  areas  outside  oi  the 
"developed  aree"  due  to  the  practical 
limitations  of  elevating  or  floodproofing 
when  flood  depths  excised  5  feet  These 
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oamments  recommended  that  FEMA 
mamtd  the  regulations  to  reduce  the 
■lawaUuu  requirement  for  nan- 
randential  stmctures  in  areM  outside  of 
"dsvatopad  areas"  becaiue  these 
•tiadarai  an^  not  subfect  to  the  same 
risks  as  residential  structures  and  can  be 
designed  to  avoid  collapse  or  movement 
due  to  flooding.  That  recommendation 
•bo  suggested  that  a  standard  notice 
mud  waiver  agreement  could  be 
axBcuted  by  the  owner  of  a  commercial 
building  and  flood  insurance  could  be 
reauiied  at  appropriately  higher  rates. 

The  comments  that  cited  die 
legislative  history  fior  fl«adble  elevation 
requirements  of  less  than  3  faet  refer  to 
the  report  by  the  Committee  on  Banking, 
Housing,  and  Urban  Aihirs  United 
States  Senate.  Report  102-332.  for  the 
National  Affordable  Housing  Act 
Amendments  of  1992.  dated  July  23. 
1992.  This  report  was  for  an  earlier 
legislative  proposal  to  establish  Zone 
AR.  Subsequent  to  this  earlier  proposal, 
the  legislation  underwent  a  considerable 
coaiga  to  address  Congressional 
cmcem  over  increaspd  risk  within  deep 
flood  plains  that  are  currently  less 
developed  or  undeveloped.  The  "^nnwn 
for  deep  flood  plains  was  imiii— iwl  in 
the  Congressional  Record,  dated  October 
8, 1992  (144  Cong.  Rac  Si  7910).  on  the 
final  version  of  Pub.L.  102-550. 
Furthermore,  the  October  8, 1992  record 
indicated  that  "FEK4A  shall  establish 
flood  plain  management  requirements 
far  new  construction  and  substantial 
improvements  for  less  developed  areas 
of  Los  Angeles  and  Sacramento  and  for 
other  communities  that  may  be  eligible 
for  the  Zone  AR".  There  were  no 
conunents  in  the  Congressional  Record 
of  the  Senate  or  the  House  (144  Cong. 
Rec  H11471.  dated  October  5.  1992)  on 
the  final  venion  of  the  Pub.L.  102-550 
that  refer  to  flexible  elevation 
raquirements  of  less  than  3  feet 
fin  establishing  the  flood  plain 
management  requirements  for 
communities  eligible  for  Zone  AR 
designation.  FEMA  is  consistent  with 
Pub.L.  102-550.  Pubi.  102-550 
stipulates  that  the  NFIP  miniifiiim 
•Imtion  raquirements  for  new 
ooMtruction^hall  not  exceed  3  feet  in 
Zone  AR  for  "in-fill  sites'*  and 
"wdovelopment  of  previously 
daveJoped  areas"  no  matter  what  the 
flood  depth.  Whether  hme  flood  depths 
behind  a  decertified  flood  protection 
system  are  5  feet.  IS  feat,  or  2S  feat  &i 
a  "developed  area"  of  a  community,  the 
final  rule  only  requires  that  structures 
be  elevated  to  3  feet 

If  base  flood  depths  are  leas  than  3 
feet  in  either  the  "developed  area"  or 
areas  outsida  the  "dereloped  ana",  the 
property  oanMraaad  only  alflvate  the 
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structure  to  the  base  fkiod  depth,  (i.e., 
elevate  the  structure  only  to  1  or  2  feet). 

Congress  did  not  intend  the  flood 
plate  nHMpnent  requirements  in  Zone 
AR  to  deter  property  improvements. 
Consistent  with  Pub.L.  102-550,  there 
are  no  elevation  requirranents  bx 
"rehabilitations  to  existing  structures", 
including  substantial  improvements. 
FEMA  believes  Pub.l^  102-550  is 
deer  in  establishing  flood  plain 
menaesment  criteria  for  areas  outside  of 
the  "developed  area".  Pub.L  102-550 
establishes  that  "flood  plain 
management  oilsrie  shall  not  aiuiiil  3 
feet  above  existing  grade  for  new 
constmcticm,  provided  the  beae  flood 
elevation  based  on  the  diseccredited 
flood  control  S|elam  does  not  exceed  5 
feet  above  existing  grade,  or  the 
remaining  new  construction  is  limited 
to  in-fill  sites,  rehabilitation  of  existing 
structures,  or  redevelopment  of 
previously  developed  areas".  The  final 
rule  is  consistent  with  Pub.L.  102-550. 
Pub.L.  102-550  and  the  final  rule  do 
not  preclude  development  in  areas 
outside  of  the  "developed  aiee"  m 
claimed  in  several  comments. 
Residential  and  non-residential 
sinictuies  can  be  built  in  areas  outside 
of  the  "developed  area"  as  long  as  they 
are  built  in  accordance  with  the 
minimum  NFIP  flood  plain  management 
criteria.  Thaee  criteria  address 
Congrassfanal  concern  far  deep  flood 
plains.  While  the  NFIP  flood  plain 
management  criteria  require  the 
elevation  of  residential  structures, 
nonresidential  structures  may  be  either 
elevated  or  floodproofed.  The 
floodproofing  critnia  in  the  NFIP 
Regulations  (44  CFR  60.3(cX3)  and  (4)1 
require  that  walls  below  the  bese  flood 
elevation  be  substantially  impermeable 
to  the  pessage  of  wrater  and  with  the 
■tractural  components  capable  of 
resisting  hydrostatic  and  hjrdrodynamic 
loads  and  efiiBcts  of  buoyancy.  If 
floedpRwfing  is  used  in  "developed 
•nee"  and  in  other  areas  where  flood 
depths  are  less  than  5  feet,  non- 
residential structures  need  only  be 
floodproofed  to  3  feet. 

The  aigument  by  respondents  that 
non-residential  structures  in  flood 
plains  do  not  pose  the  seme  risks  to  life- 
safety  and  to  property  as  residential 
rtmctures  understates  the  true  impacts 
of  flooding  and  property  loss.  The 
flooding  of  non-residential  structmes 
does  pose  life-safety  risks  when  flood 


fighting  takes  place.  When  the  flooding 
baa  receded,  damaged  commercial  or 
industrial  areas  have  severe  «w*Mv>tnir 
impacts  on  the  community  not  only  due 
to  damages  to  insured  and  uninsured 
■tTuctnres  and  their  contents  but  also 
due  to  thetsaqMfary  or  permanent  loss 


of  iobs.  This  economic  impact  can  often 
go  beyond  the  community  with  flood 
|o««e8  being  pessed  on  to  the  taxpayer 
in  general  uirough  a  variety  of  programs 
and  mechanisms,  such  as  disaster 
assistance  and  reduction  in  Federal, 
State,  and  local  tax  revenues,  including 
casualty  loas  deductions  on  income 
taxes  and  reductions  in  reel  property  tax 
MsessmentB.  In  addition  to  tteae 
impects.  exposure  of  the  NFIP  will  also 
be  extensive  considering  that  FEMA 
provides  insurance  coverage  of  $500,000 
for  non-residential  structures  and 
$500,000  for  contents  for  a  total 
coverage  of  up  to  $1  million  per 
structure. 

Puh.L.  102-550  accommodates  the 
needs  of  cdfaummities  within 
"developed  areas"  throng  reduced 
elevation  requirements  for  new 
construction  %vfaile  the  flood  protection 
system  is  being  restored  yet  recognizes 
that  properties  will  be  exposed  to  an 
increased  flood  risk  duri^  the 
restoration  period.  Before  this  law  was 
passed,  all  new  construction  and 
substantial  improvements  in  areas 
protected  by  a  flood  protection  system 
which  no  longer  provides  bese  flood 
protection  were  required  to  be  elevated 
to  the  base  flood  elevation.  Therefore,  in 
"developed  areas"  that  have  deep  flood 
plains  with  flood  depths  of.  for 
exampfe.  10. 15,  or  20  feet  3  feet 
represents  a  substantial  reduction  in 
elevation  over  what  would  otherwise  be 
required. 

Given  the  increased  flood  risk  to 
which  properties  will  be  exposed  during 
the  restoration  period,  the  3-foot 
elevation  requirement  in  "developed 
areas"  and  in  other  areas  where  flood 
depths  are  less  than  5  feet  will  reduce 
damages  to  structures  that  vrould 
otherwise  result  if  there  were  no 
protection.  If  the  flood  protection 
system  is  not  restored,  the  3- foot 
elevation  oBea  protection  to  structures 
built  during  the  time  the  Zone  AR  was 
in  effect.  The  3-foot  elevation  may  only 
provide  minimal  protecticm  in  a  total 
failure  of  the  flood  protection  system. 
Ho%vever.  3  feet  of  elevation  wrould 
afford  protection  from  flood  events  tK«i 
may  exceed  the  capacity  of  the 
decertified  flood  prt)tection  system, 
which  at  a  minimum  must  provide 
protection  from  a  3-percent  aimual 
chance  flood  event  The  3-percent 
annual  chance  flood  has  a  60  percent 
piobahility  of  occurring  during  the  life 
of  a  30-year  mortgage,  and  26  petcaot 
probability  in  a  10-year  poiod. 

For  example,  where  overtopping  of 
the  flood  protection  system  results  in 
sheet  flow,  surfece  water  runoff,  and 
localized  ponding  rather  than  deep 
flooding,  the  3-fbot  elevation  will 
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reduce  damages.  The  elevation 
protection  will  also  reduce  damages 
from  levee  seepage  and  boil  problems, 
and  from  piunp  feilures  and  stormwater 
and  sewer  backups.  If  flood  depths  are 
higher  than  3  feet,  the  3-foot  elevation 
requirement  will  minimize  the  number 
of  structures  that  are  substantially 
damaged  by  lowering  the  flood  depth 
within  the  structure. 

Furthermore,  the  impact  of  the  3-fbot 
rievation  on  new  construction  in  Zone 
AR  is  not  significant  considering  that 
this  requirement  may  be  partially 
satisfied  by  building  code  requirements 
unrelated  to  the  NFIP  that  will  rasiilt  in 
new  structxues  being  built  at  least  6-28 
Inches  above  grade. 

For  crawl  space  construction,  all  duee 
national  building  code*  (Uniform 
Building  Code,  National  Building  Code, 
and  Standard  Building  Code)  require  a 

minimum  clearance  of  18  inrh«y 

between  the  ground  and  untreated  wood 
floor  Joists.  Allowing  for  a  |oist  height 
of  8  to  10  indies  and  an  average 
subflooring/flooring  thirlmesK  of  5/8  to 
1  inch  for  common  crawl  space 
construction,  the  top  of  the  lowest  floor 
can  be  as  hi^  as  27  to  29  inches  above 
die  adjacent  exterior  grade.  Thus,  a  new 
residential  structure  on  a  crawl  space 
foundation  in  Zone  AR  woidd  need  to 
be  elevated  by  an  additional  7-9  inches, 
not  a  fiill  36  inches,  to  meet  the  3-foot 
requirement  Additional  building  code 
raquirements  are  not  triggered  by  this 
inoease  even  in  anas  sttt^ect  to  seismic 
hasards. 

For  sU>-on-giade  residential  and  non- 
residential structures,  the  national 
building  codes  require  the  top  of  the 
slab  to  be  at  leest  6  iixiies  above 
adjacent  exterior  gyede  to  provide 
protection  from  decay  due  to  moisture. 
Standard  i»actice  is  to  construct  the 
slab  so  that  its  top  is  at  least  8  inches 
above  the  adjacent  grade  to  provide 
protection  from  insects.  Therefore,  a 
new  slah-on-grade  residential  or 
noniesid^atial  structure  would  need  to 
be  elevated  by  a  mayimnm  of  28  to  30 
inches  to  meet  the  3-foot  elevation 
reouiiement 

For  floodproofing  a  non-resicfential 
structure  in  accordance  with  the  NFIP 
critraia  (as  an  alternative  to  elevating 
the  structure),  the  increased  level  of 
protection  needed  is  again  28-30 


Local  code  requirements  for  site  work 
for  slab-on-grade  construction  generally 
spediy  that  positive  drainage  must  be 
provided  away  from  residential  and 
non-residential  structures.  These  code 
raquirements.  whifii  are  also  iinmUtaH 
to  die  NFIP  raquir«nents.  can  result  in 
the  addition  of  several  inches  to  the 
finished  grade  elevation  before  die  slab 


is  constructed.  As  a  result  the  amount 
of  additional  elevation  required  to  meet 
the  3-foot  requirement  may  be  further 
reduced. 

We  also  note  that  wfaoe  Zone  AR 
flood  depths  are  less  than  3  feet,  new 
crawl  space  and  slab-on-grade 
structures,  both  residential  and  non- 
residential, may  raqnire  little  or  no 
additional  elevatioiL 

The  over  18,500  participating 
communities  in  the  NFIP  are  required 
under  their  flood  plain  managranent 
ordinances  to  regulate  all  flood  plain 
development  In  doing  so,  these 
communities  require  that  all  new 
construction  of  residential  structures  in 
flood  plains  be  elevated  to  or  above  the 
base  flood  elevation  and  that  new  non- 
residential  structures  in  flood  plains  be 
elevated  or  dry  floodproofBd  to  or  above 
the  base  flood  elevation.  The  ovw  2 
million  structures  built  in  flood  plains 
since  1975  and  the  over  800,000  post- 
FIRM  flood  insurance  policies  for 
structures  built  following  community 
adoption  of  NFIP  flood  plain 
management  requirements  are  evidence 
that  development  does  not  halt  when 
flood  plains  are  designated  and  flood 
plain  r^ulations  are  adopted  and 
enforced  by  communities.  Much  of  this 
development  has  occurred  in  flood 
plains  that  are  subject  to  elevation 
requiremmts  higher  than  the  3-foot 
requirranent  in  this  Final  Rule. 

Experience  under  the  NFIP  indicates 
that  protecting  structures  to  the  base 
flood  is  achievable  by  builders, 
developers,  architects,  and  engineeis. 
Elevation  on  earth  fill  or  standard 
foundation  systems,  such  as  solid 
concrete  foimdation  walls,  are  typical 
elevation  techniques  that  have  been 
used  since  the  NFIP's  inception. 
Experience  also  indicates  that  elevation 
is  cost-^iactive  when  the  benefits  of 
reduced  flood  leases  are  compared  to 
the  additional  cost  of  elevating  to  the 
base  flood  elevation.  In  feet  structures 
elevated  to  or  above  the  base  flood 
elevation  are  77  percent  less  likely  to 
suffer  damage  tlan  those  constructed 
prior  to  community  participation  in  the 
NFIP. 

^*'*— — '  F'wmW^  *     1    ^  ' 

A  greet  number  of  those  commenting 
objected  to  the  certification  requirement 
in  §  65.14(eH6)  of  the  intmim  final  rule 
that  the  design  and  constziiction  of  the 
restorati(Hi  project  invohre  Federal 
funds  in  order  for  the  community  to  be 
eligible  for  the  Zone  AR  designation. 

Conunents  offared  a  mimher  of 
reasons  why  the  Federal  funding 
lequiiement  should  be  removed  from 
die  regulations  and  suggested  various 
alternatives  to  the  Federal  funding 


requirement  as  a  means  to  insure  timely 
completion  of  the  restoration.  These 
include:  (1)  the  statute  does  not  require 
eligibility  to  be  contingent  on  Fednel 
funding:  (2)  there  are  adequ^e 
safeguards  in  the  interim  final  rule  to 
assure  timely  completion  of  restoration 
projects  without  the  requirement  of 
Fed»al  funding;  (3)  the  Federal  fundii^ 
requirement  is  unnecessary  as  long  as 
the  restoration  project  is  certified  by  a 
Fed«al  agency:  (4)  regardless  of  the 
project's  source  of  funding,  FEMA  has 
the  authority  to  replace  the  Zone  AR 
designation  with  a  Zone  A£  designation 
if  the  community  does  not  meet  the 
restoration  schedule;  (5)  Federal 
funding  should  not  be  required,  taut 
design  and  construction  standards  by 
ccmipetent  (including  Federal) 
authorities  need  to  be  followed;  (6) 
FEMA  should  promote  restoraticm  of  the 
system  by  the  local  community  because 
communities  may  be  in  a  position  to 
ccnnplete  restoration  in  a  timely  feshion; 
(7)  FEMA  should  devise  critoia  that 
would  satisfy  the  Agency  that  the  source 
of  local  funds  was  reliable,  committed, 
and  secure,  such  as  providing  for  a 
performance  bond;  and  (8)  Federal 
funds  for  restoration  projects  may  not  be 
available  to  communities. 

FEMA  has  carefully  considered  the 
comments  on  the  Federal  funding  issue 
and  finds  merit  in  removing  the 
requirement  that  the  restoration  prefect 
invcdve  Federal  funding  as  a 
prerequisite  for  designating  Zone  AR. 
Theraface,  the  final  rule  is  revised  at 
§  65.14(b)  to  extend  Zone  AR  eligibility 
to  rommunitiaa  where  the  restoration 
project  does  not  involve  Federal  funds. 
We  remain  concerned  that  failure  to 
complete  the  restoration  for  any  reason 
will  permanently  expose  structures  to 
an  increased  flood  risk  if  built  below  the 
bese  flood  elevatiiHi  ediile  the  Zone  AR 
is  in  eSsct  However,  we  have  balanced 
that  concern  with  an  imderstanding  that 
communities  are  increesingly 
committed  to  use  local  funds  to  reslon 
flood  protection  systems,  particulariyaa 
Federal  funding  sources  are  reduced. 

FEMA  has  devised  criteria  to  ensure 
that  the  source  of  local  funding  is 
reliable,  committed,  and  secure. 
Specifically,  §65.14(eN2Mvi)  provides 
that  if  a  community  does  not  receive 
Federal  funds  for  constructing  the 
restOTation  project  then  the  community 
must  submit  evidence  that  100  percent 
of  the  total  finanri»l  project  cost  of  the 
completed  flood  protection  system  has 
been  appropriated  from  other  sources. 
This  measure  will  give  FEMA  adequate 
assurance  that  financial  resources  have 
hem  committed  to  assure  completion  of  . 
the  rastoratioH  pw^ect 
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Note  at  §  65.14(hH3)  that  in  the 
application  requirements  for  restoration 
proiects  not  involving  Federal  funds  the 
community  must  submit  a  copy  of  a 
study,  certified  by  a  registered 
Pratenonai  Engineer,  that  demonstrates 
that  the  restored  system  will  meet  all 
applicable  requirements  of  44  CFR  Part 
65. 

The  final  rule  further  stipulates  at 
$  65.14(b)(2)  that  a  community  that  does 
not  receive  Federal  funds  for  the 
puipose  of  constructing  the  restoration 
project  must  complete  restoration  of  the 
system  within  5  years  from  the  date  the 
community  submits  its  application  for 
designation  of  a  flood  control 
raetoration  zone.  In  FEMA's  experience, 
a  S-jraar  poiod  is  adequate  time  for 
planning,  preliminary  and  final  design, 
construction,  and  all  review  processes 
of  locally  initiated  projects  that  do  not 
involve  Federal  funds.  A  typical,  locally 
funded  project  often  takes  no  more  than 
3  yean  to  complete  from  project 
inception  through  final  construction. 
We  further  expect  that  limiting  the 
duration  of  the  2^ne  AR  designation 
would  limit  the  number  of  structures 
that  would  be  built  and  exposed  to 
permanent  increased  flood  risk  if,,  for 
any  reason,  the  restoration  were  not 
completed. 

A  community  that  does  not  receive 
Federal  funds  for  restoration  of  the  flood 
protection  system  is  not  eligible  for  a 
finding  of  adequate  progress  under  44 
CFR  §61.12,  and  is  required  to  complete 
the  restoration  project  within  the  5-year 
period. 

The  final  regulations  provide  that  the 
Zone  AR  designation  will  apply  only  to 
the  restoration  of  existing  Federal  flood 
protection  systems.  A  comment  was 
made  that  the  NFIP  is  a  national 
program  and  should  apply  in  all  of  the 
country,  not  just  in  areas  that  have  flood 
control  systems  that  were  built  by  the 
Federal  govenunent  We  determined, 
however,  that  this  provision  is  in  the 
best  interest  of  the  NFIP,  is  consistent 
with  the  existing  regulatory  provisions 
of  §  61.12  that  pertain  to  flood 
protection  systems  involving  Federal 
fimds.  and  is  consistent  with  the  intent 
of  S  928  of  Pub.  L  102-550. 


Several  comments  expressed  concern 
that  the  interim  final  rule  extended  the 
maximum  restoration  period  from  5  to 
10  years.  Other  comments  ejected  to 
FEMA's  inclusion  of  a  specific 
maximnm  restoration  period  such  as  the 
10-year  maximum  restoration  period 
incorporated  in  the  interim  final  rule. 
Others  stated  that  a  specific  rmnfimum 
restoration  period  is  contrary  to  the 
statutory  language  and  the  legislative 


intent  and  that  FEMA  should  permit  the 
Zone  AR  designation  as  long  as  progress 
is  being  made  to  restore  protection. 

Since  insurance  rates  are  subsidized 
and  structures  can  be  built  below  the 
base  flood  elevation  during  the 
restoration  period,  a  longer  restoration 
period  further  increases  the  potential 
hood  losses  if  flooding  occurs  before  the 
flood  protection  system  is  restored. 
Some  comments  suggested  that  FEMA 
strictiy  enforce  a  maximum  restoration 
period  and  that  it  aggressively  negotiate 
as  short  a  restoration  period  as  possible 
with  the  Federal  agency  and  community 
project  sponsors.  A  comment  noted  that 
while  the  10-year  restoration  period 
provides  a  more  reasonable  time  frame 
for  completing  a  federally  funded 
project,  it  also  increases  the  time  that 
existing  structiues  and  future 
construction  are  exposed  to  potential 
damage.  They  suggested  that  to  balance 
the  increase  in  the  maximum  restoration 
period.  FEMA  should  restrict  the 
definition  and  designation  of 
"developed"  areas  and  require  strict 
adherence  to  the  Zone  AR  elevation 
requirements,  or  impose  stricter 
requirements  so  as  to  limit  the  potential 
for  flood  damage  during  the  restoration 
period. 

FEMA  is  charged  by  the  Congress  to 
administer  a  sound  and  effective  flood 
insurance  program  within  the  bounds  of 
the  authority  provided  by  statute.  Public 
Law  102-550  provides  for  the  Zone  AR 
designation  when  a  flood  protection 
sjrstem  can  be  restored  in  a 
"designated"  period  of  time.  Since  the 
Zone  AR  was  intended  as  an  interim  or 
temporary  flood  hazard  designation, 
eligibility  for  the  benefits  that  the 
designation  confinrs  is  contingent  on 
completion  of  the  project  within  a 
spetdfic  time  frame.  We  concluded  that 
the  statute  authorizes  FEMA  to 
designate  a  maximum  restoration 
period.  These  regulations  designate  a 
10-year  restoration  period  for  federally 
funded  projects  and  a  5-year  restoration 
period  for  non-federally  funded 
projects. 

Because  it  is  in  the  Program's  best 
interest  to  promote  timely  completion  of 
the  restoration,  FEMA  will  negotiate  as 
short  a  restoration  period  as  possible, 
recognizing  that  there  may  be  legitimate 
needs  for  adjusting  the  schedule  as  the 
work  progresses.  Such  adjustments  may 
not  exceed  the  miiYimmn  applicable 
restoration  period. 

"HoM  Harmless"  Provision  far  Delays 
in  ComplyiBg  With  Restoration 
Schaduk 

Many  comments  urged  FEMA  to 
include  a  "hold  harmless"  provision 
whereby  the  Zone  AR  rf«*«igni»tir>n 


would  be  removed  only  if  the 
community  failed  to  perform  its 
assigned  responsibilities  to  restore  flood 
protection. 

The  final  rule  does  not  incorporate  a 
"hold  harmless"  provision  for  delays 
that  exceed  the  applicable  restoration 
period.  The  final  rule  retains  the 
provision  at  §64. 14(g)  for  minor 
adjustments  in  the  restoration  schedule. 
Central  to  this  position  is  FEMA's  belief 
that  the  flood  control  restoration  zone 
was  not  meant  to  be  a  long-term  or 
permanent  flood  insurance  zone 
designation.  A  provision  to  extend  the 
Zone  AR  designation  or  the  inclusion  of 
a  "hold  harmless"  provision,  in  our      ... 
opinion,  would  be  contrary  to  the 
statute. 

Reqairement  To  DJadoee  laibnBatioD 
Aboat  Litigation  or  Administrative 
Actions 

Several  comments  concerned  the 
reqiiirement  at  §65.14(eKl)  that  the 
community's  application  inclitde  a 
statement  whetiier  the  flood  protection 
system  is  the  subject  of  pending 
litigation  or  administrative  actions. 
Other  comments  suggested  that  if  FEMA 
retained  the  disclosure  requirement 
then  the  final  rule  should  include  an 
affirmative  statement  that  such  litigation 
would  have  no  bearing  on  FEMA's 
decision  to  approve  a  community's 
applicatimi  for  Zone  AR  designation. 
Similar  comments  expressed  the 
opinion  that  FEMA  cannot  anticipate 
the  outcome  of  litigation  or  evaluate  the 
validity  of  legal  challenges.  Some 
comments  expressed  concern  that  the 
section  is  ambiguous  with  respect  to 
FEMA's  obligation  when  litigation 
exists  and  the  commitnity  would  have 
no  knowledge  of  the  plaintifTs  litigation 
plan. 

One  environmental  organization's 
comment  supported  FEMA's  position  on 
the  litigation  issue.  Another  comment 
noted  that  the  10-year  limit  on  the  Zone 
AR  designation  is  sufficient  to  revoke 
the  Zone  AR  designation  mthout 
adding  the  litigation  issue  as  %  decision- 
making clause.  The  10-year  restoration 
period  limits  the  duration  of  the  2^ne 
AR  designation  after  it  has  been  granted, 
whereas  the  litigation  issue  relates  to 
FEMA's  decision-making  prior  to 
granting  the  designation. 

We  continue  to  maintain  that  FEMA 
needs  to  be  fully  apprised  of  any  and  all 
potential  obstacles  to  the  timely 
restoration  of  the  flood  protection 
system  prior  to  granting  the  Zone  AR 
designation. 

The  Zone  AR  designation  permits 
new  coostniction  and  substantial 
improvements  to  existing  structures  to 
be  built  below  the  base  flood  elevation 
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den>ite  knowledge  that  those  structures 
will  be  exposed  to  an  increased  risk  of 
flood  danuge.  FEMA  must  insure  such 
structures  at  a  subsidized  rate  that  does 
not  reflect  the  actual  flood  risk  to  which 
the  structure  is  exposed. 

In  contrast,  new  structures  and 
substantial  improvements  to  existing 
structures  in  SFHAs  that  are  not 
designated  as  Zone  AR  are  required  to 
be  elevated  to  the  bese  flood  lev^ 
Flood  insurance  for  any  structures  that 
might  be  built  below  the  level  of  the 
base  flood  would  be  insured  at  actuarial 
.mtas  that  reflect  the  actiial  flood  risk. 

The  Zone  AR  elevation  and  insurance 
provisions  are  justified  only  if  there  is 
a  clear  expectation  that  the  increesed 
flood  risk  is  of  short  duration  and  that 
full  TOOtection  will  be  restored  in  a 
timely  foshion.  Protracted  litigation 
could  significantly  inqiede  a 
community's  progress  in  completing  the 
restoration  according  to  schedule  and 
could  even  cause  the  restoration  never 
to  be  completed.  As  a  result,  those 
structures  built  below  the  bese  flood 
level  while  the  Zone  AR  was  in  eCfoct 
would  be  exposed  permanently  to  a 
greater  risk  of  flooding,  writh  the  NFS* 
assuming  a  consider^le  potential 
liability  when  insuring  tltose  structures. 

The  Zone  AR  designation  increases 
the  risk  that  the  NFIP  assumes  by 
insuring  buildings  and  manufactured 
housing  built  or  installed  below  the  base 
flood  level.  FEMA  must  carefoUy  assess 
the  projected  viability  of  the  restoration 
project  and  weigh  any  obstacles  to  that 
completion  before  granting  a  flood 
contiol  restoration  zone  designation. 
Notice  of  the  litigation  or  administrative 
action  would  alert  FEMA  to  be  cautious 
in  evaluating  the  community's 
application. 

The  community  m^  not  be  able  to 
predict  with  full  accuracy  the  litigation 
or  administrative  action  plan  or  their 
outcomes.  Given  that  the  Zone  AR 
designation  is  applicable  for  a  fixed 
rmnfimiim  time  and  can  be  applied  only 
once  for  a  given  restoration,  conununi^ 
officials  should  carefully  consider 
litigation  and  administrative  action 
tinMS  before  applying  for  the  Zone  AR 
designation. 

The  existence  of  btigation  would  not 
necessarily  resultin  the  denial  of  the 
community's  application.  However,  we 
are  not  prepared  to  include  within  the 
regulation  an  affirmative  statement  that 
the  existence  of  litigation  will  have  ao 
bearing  on  FEMA's  decision  with  regard 
to  a  community's  application.  We  do 
not  consider  the  rule  to  be  amMguous  as 
to  FEMA's  obligation  when  it  is 
determined  that  the  restoration  project 
is  the  sulqect  of  litigation  or 
administrative  action  because  there  is 


no  specific  action  mandated  by  such  a 
finding.  The  existence  of  litigaticm  is 
one  of  several  elements  that  FEMA  will 
consider  in  making  the  decision 
whether  to  grant  Zone  AR  desi^iation. 
The  final  rule  retains  the  litigation 
disclosure  provision  at  S65.14(eMlXi)  a* 
one  of  the  several  application 
lequiieniento. 

Lindtations  on  Zoos  AR  Ilwaignafien 

We  received  a  number  of  comments 
that  FEMA  include  regulatory  language 
to  specify  that  communities  will  be 
eligible  for  the  Zone  AR  designation 
should  the  restored  flood  protection 
system  be  decertified  again.  Although 
we  clarified  our  positicm  in  the 
supplementary  information  to  the 
interim  final  rule,  the  comments 
expressed  concern  that  we  did  not 
change  the  regulatory  text  Those 
commenting  believed  that  the  regulatory 
text  could  be  interpreted  to  exclude 
subsequent  Zone  AR  designations  in  the 
evmt  that  a  fully  restored  S3fstem  were 
to  be  decertified  again  and  that  the 
clarification  conti^ied  in  the 
supplementary  text  would  not  be 
binding  upon  the  agency. 

We  made  minor  revisions  to  the  rule 
at  §65. 14(b)  to  accommodate  the 
concons.  Communities  will  be  eligible 
for  the  Zone  AR  designation  should  the 
restored  flood  protection  system  be 
decertified  again. 


of  FIRMS  Delineating  Zone  AE 
Community  Eligibility  fiw  Zone 
AR  Designation 

We  received  comments  ot^ecting  to 
FEMA's  staftenMut  that  communities 
may  be  mapped  as  an  AE  Zone  before 
becoming  eligible  for  Zone  AR 
designation  as  being  contrary  to  the 
intent  of  the  legislation.  The  interim 
final  rule  simply  provided  oae  scenario 
for  potential  Zone  AR  eligibility.  Some 
communities  may  require  an  extended 
period  of  time  to  meet  eligibility 
criteria.  We  anticipate  that  such 
communities  will  receive  maps 
delineating  AE,  Al-30,  AO,  AH  and  A 
Zones,  ediich  will  be  revised  when  the 
statutory  conditions  for  Zone  AR 
wligihility  are  met  Other  communities, 
particularly  those  who  are  active  in 
obtaining  fiBderal  financial  support  at  in 
raising  local  funds  for  a  restonticm 
project,  may  make  sufRrient  progress  to 
be  designated  Zone  AR  before  issuance 
of  revised  FIRMs  that  reflect  the 
increased  flood  hazard. 

One  of  these  comments  encouraged 
FEMA  to  develop  a  parallel  process  in 
mapping  communities  where  an 
existing  flood  protection  s]rstem  has 
been  decertified  so  that  the  communis 
is  going  thro\^  the  Federal  planning 


process  for  restoring  protection  while 
the  revised  FIRM  is  being  prepeied.  In 
response,  we  anticipate  mat  moat 
communities  will  be  aware  of  the   ^  ■<- 
potmtial  decertification  of  an  existing 
flood  protection  system  at  some  time 
during  the  restudy  proceea.  In  fiKt,  the 
restudy  may  have  been  triggered  l^  a 
flood  event  neoiy  f*"«»"fl  a  fiaihire  or 
overtopping  of  the  S3^tem.  Therefote. 
the  community  may  begin  to  investigate 
a  restoration  prefect  so  that  they  can 
meet  the  Zone  AR  eligibility 
requirements  before  or  concurrent  with 
the  preparation  of  revised  flood  hazard 
maps,  hi  such  cases,  the  revised  FIRM 
would  show  the  increased  flood  hazard 
areas  as  a  Zone  AR  rather  than  anodier 
flood  hazard  zone. 

Another  comment  proposed  that  the 
regulations  incorporate  a  provision  that 
gives  communities  a  reasonable  period 
of  time  to  meet  the  Zone  AR 
requirements,  suggesting  that  FEMA 
withhold  maps  for  potentially  eligible 
communities  imtil  the  community  is 
eligiUe  for  a  Zone  AR  designation. 
FB^  is  stetutorily  required  to  identify 
and  m^  flood  heard  areas.  Therefore, 
if  die  community  does  not  meet  the 
eligibility  criteria  whm  FEMA  has 
completed  the  remapping  prooaw, 
including  the  statutory  appeal  period 
and  resolution  of  appeals,  FEMA  will  be 
required  to  delineate  those  areas  as  AE. 
Al-30,  AO,  AH  and  A  Zones  on  the 
revised  FIRM  FEMA  does  not  have  die 
statutory  authority  to  withhold  issiianoe 
of  maps  whethw  they  delineete  Zme 
AR  or  other  flood  hazard  zones. 
Furthermore,  conununities  and  diair 
residents  have  die  right  to  be  informed 
of  the  increesed  risk  and  such 
information  should  not  be  withheld.  A 
FEMA  policy  of  withholding  the 
issuance  of  FIRMs  would  jeopardise 
individuals'  ability  to  make  inlormed 
decisions  about  tibuB  flood  hazard  to 
which  they  an  exposed. 

UsaofTwim 

One  amunent  stated  that  there  is  no 
definition  of  the  tann  "adequate 
progress"  as  used  in  the  regiilation.  The 
term  refars  specifically  to  the  provisitm 
in  §61.12  that  permits  a  federal  flood 
protection  S3rstem  to  be  certified  as 
complete  when  it  satisfies  certain 
cpedfic  "adequate  progress"  criteria 
that  are  set  out  in  that  section  of  the 
regulations  at  §61.12(b).  There  is  no 
need  for  furthOT  definition. 

Another  comment  stated  that  the 
regulation  should  define  the  temis 
"satisfactory  progress"  and  "reasonable 
certainty"  at  44  CFR  65.14(1).  This 
section  of  the  interim  final  rule 
describes  the  conditions  under  wfaidi 
FEMA  would  take  action  to  remove  the 
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Zone  AR  designation  for  noncompliance 
with  the  restoration  schedule. 

FEMA  disagrees  because  the  terms  or 
words  used  in  this  mle  do  not  have  a 
specific  meaning  separate  from  the 
meaning  they  would  have  if  used  in 
general  discourse.  Any  attempt  to  define 
the  terms  used  in  the  law  and  the  ride 
would  merely  expand  the  rule 
unnecessarily.  &il  to  accommodate  all 
conditions  that  would  be  encountered, 
and  limit  discretion  u..der  the  NFIP  in 
administering  the  law  and  the  rule. 

Another  comment  obiected  to  the  use 
of  the  term  "shall"  in  44  CFR  §64.14(i) 
when  referring  to  revising  maps  and 
removing  the  Zone  AR  designation  for 
reasons  of  noncompliance.  In  response. 
FEMA  states  that  the  use  of  the  term 
"shall"  directly  relates  to  the  agency's 
mandate  to  identify  and  map  flood 
haxards  and  to  employ  the  statutcvy 
appeals  process,  provided  for  in  §ltO  of 
the  Flood  EKsaster  Protection  Act  of 
1973,  42  U.S.C  4104(c);  see  also  44  CFR 
Part  67.  The  term  "shall"  is  acciuate. 

I— iiraia  Eatiag  Procaduiea 

Some  comments  expressed  conceni 
that  flood  insurance  premiums  are  too 
expensive.  The  NFIP  applies  actuarial 
tatoa  to  all  new  construction.  These 
rMaa  an  dalermined  by  the  zone  on  the 
FIRM,  and  by  national  loss  experience 
and  loss  probabilities.  The  rates  for 
existing  construction  in  SFHAs  are 
aabaidized.  The  basis  for  this  subsidy  is 
tfia  Stct  that  the  buildings  were 
constructed  in  these  areas  without  full 
knowledge  of  the  hazard.  In  deep 
flooding  areas,  the  actuarial  rate  would 
be  greater  than  the  subaidized  rate  that 
will  be  charged  under  Zone  AR. 
Congress  has  extended  the  benefit  of 
this  subsidy  to  risks  in  Zone  AR,  even 
though  the  full  extent  of  the  hazard  is 
known.  In  the  law  that  established  Zone 
AR.  Congress  limited  the  rate  that  could 
be  charged  to  the  equivalent  nf  the  pre- 
FIRM  Zone  A  rate  that  is  subsidized. 
and  placed  limits  on  elevation 
requirements.  The  NFIP  pre-FTRM  rate 
is  subject  to  change.  Any  change  will 
aSsct  the  Zone  AR  rate. 

Kole  of  iMoraMX  Coi^Mmiea 

Several  comments  expressed  the 
opinion  that  the  NFIFs  mandatory 
purchase  requirements  were  set  up  to 
benefit  insurance  ccunpanies  and  were 
not  being  applied  elsewhere  in  the 
country.  Mandatory  purchase 
raquiraments  were  established  by  the 
rnnyw  in  1973  in  responae  to 
ewralating  Federal  costs  of  flooding 
disasters  and  low  voluntary 
participation  by  property  owners  in  the 
NFIP.  The  NFIP  mandatory  purchase 
requirements  are  enforced  on  a  national 


basis,  and  apply  to  all  Fedraal  and 
federally  regulated  lenders. 

The  National  Flood  Insurance  Act.  as 
amended,  authorizes  qualified 
insurance  companies  to  sell  flood 
insurance  under  an  arrangement  writh 
FEMA.  The  companies  are  paid  a  fee  to 
cover  their  costs  for  issuing  and 
servicing  policies  and  for  adjusting 
claims,  The  net  premiums  collected 
from  the  sale  of  flood  insurance  are 
tiimed  over  to  the  Federal  government 
and  are  placed  in  the  National  Flood 
Insurance  Fund  in  the  United  States 
TreastiTy.  This  fund  is  used  to  pay 
fiiture  flood  leases  and  other  NFIP 
related  expenaes. 

IIoiubowuhi  Protection 

A  comment  stated  that  the  NFIP 
mandatory  purchase  requirements  were 
not  intended  to  protect  the  homeowner, 
but  rather  the  mortgagee,  and  this  is 
yihy  contents  coverage  is  not  available. 
We  disagree  for  at  least  two  reasons. 
First,  contents  coverage  is  available;  it 
can  be  purchased  as  separate  coverage 
or  together  with  building  coverage,  and 
may  be  required  if  the  contents  are  part 
of  the  security  for  the  loan.  Second, 
when  a  mortgaged  home  is  destroyed  by 
an  uninsured  peril,  the  obligation  to 
repay  the  mortgage  still  exists. 
Consequently,  any  insurance  that  covers 
this  pCTil  benefits  the  policyholder  and 
the  mortgagee. 

Baiatioo  to  Earthquake  laaurance 

Stune  comments  stated  that  while 
mandatory  purchase  requirements  exist 
for  flood  insurance,  thoe  are  none  for 
earthquake  insurance.  Congress 
mandated  the  flood  insurance  purchase 
requirements  under  the  provisions  of 
the  Flood  Disaster  Protection  Act  of 
1973.  As  yet.  Congress  has  not  enacted 
Federal  legislation  aa  earthquake 
insurance.  Several  bills  on  the  subject 
were  introduced  in  the  103d  Congress, 
in  the  104th  Congress,  and  again  in  the 
first  session  of  the  lOSth  Congress,  but 
none  have  passed. 

Commuaity-Wide  Flood  lararaaca 
Coverage 

A  comment  suggested  that  we  develop 
a  flood  insurance  policy  that  would 
cover  an  entire  community,  and  be  paid 
for  by  the  community.  This  stiggestion 
is  not  workable  uadar  tba  National 
Flood  Insurance  Act  The  NFIP  has  a 
statutory  limit  on  the  amount  of 
insurance  that  can  be  written  on  an 
individual  building  and  its  contents. 
Consequently,  the  specific  risk 
information  required  to  rate  a  flood 
insurance  policy  is  gathered  on  an 
individual  basis,  and  separate  policies 
are  issued.  However,  thore  ia  nothing  to 


prevent  a  community  from  arranging 
with  me  or  mora  insurance  agents  or 
companies  to  write  the  required  policies 
for  its  citizens,  and  list  the  community 
as  the  payor. 

National  Eavinnmental  PoBcy  Act 

FEMA  has  determined,  based  on  an 
Environmental  Assessment,  that  this 
final  rule  will  not  have  a  significant 
impact  upon  the  quality  of  the  human 
environmenL  An  Environmental  Impact 
Statement  will  not  be  prepared.  A 
Finding  Of  No  Significant  Impact  is 
included  in  the  formal  docket  file  and 
is  available  for  public  inspection  and 
copying  at  the  Rules  Docket  Clerk, 
OiSce  of  the  Gatieral  Counsel,  Federal 
Emeigency  Management  Agency.  500  C 
Street.  SW.,  Washington,  DC  20472. 

Comments  received  on  the  interim 
final  rule  urged  FEMA  to  revise  the 
Environmental  Assessment  to  reflect  the 
changes  that  had  be«i  made  in  the 
interim  final  rule  and  to  address  the 
regulatory  impact  on  minority  and  low- 
income  populations  in  accordance  with 
Executive  Order  12898,  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations.  Comments  also  disagreed 
with  FEMA's  finding  that  the 
regulations  would  have  no  significant 
impact  on  the  environment  These 
issues  are  addressed  in  supplemental 
information  prepared  and  appended  to 
the  Environmental  Assessment  for  this 
rule.  These  revisions  do  not  alter 
FEMA's  Finding  of  No  Significant 
Impact 

ReguJatoiy  Flexibility  Act 

The  Director  certifies  that  this  final 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
the  proposed  flood  control  restoration 
zone  is  required  by  statute,  42  U.S.C. 
4014(f).  and  is  required  to  enhance  and 
maintain  community  eligibility  in  the 
NFIP  during  the  period  needed  to 
restore  flood  protection  systems  to 
provide  a  minimnin  protection  from  the 
base  flood  required  for  accreditation  on 
FIRMs.  A  regulatory  flexibility  analjrsis 
has  not  been  prepared. 

Paperwork  Reduction  Act 

This  final  rule  contains  collections  of 
information  as  described  the  Pap«wark 
Reduction  Act  that  are  covered  by  the 
following  OMB  Control  Numbers:  3067- 
0020;  3067-0022;  3067-0127;  and  3067- 
0147. 

£zecutrve  Oder  12612.  Federalism 

This  final  rule  involves  no  policies 
that  have  federalism  implications  iiw*W 
Executive  Order  12612.  Federalism, 
dated  October  26. 1967. 
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£xecu<7ve  Order  12778.  Gvil  Justice 
Beform 

This  final  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  1277S. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

Promulgation  of  this  final  rrde  is 
required  by  statute,  42  U.S.C.  4014(f). 
which  also  specifies  the  regulatory 
approach  takian  in  the  proposed  rule.  To 
the  extent  possible  uiuler  the  statutory 
requirements  of  42  U.S.C  4014(f).  this 
rule  adheres  to  the  prindplea  of 
regulation  set  forth  in  Executive  Order 
12866.  This  rule  was  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

Congressional  Review  ofAgutcy 
Rulemaking 

Tliis  final  rule  has  been  submitted  to 
the  Congress  and  to  the  Goieral 
Accoimting  Office  under  the 
Congressional  Review  of  Agency 
Rulemakiitg  Act.  Pub.  L  104-121.  The 
rule  is  not  a  "major  rule"  within  the 
meaning  of  that  Act  It  does  not  result 
in  nor  is  it  likely  to  restdt  in  an  annual 
effect  on  the  economy  of  $100,000,000 
or  UKHe;  it  will  not  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  "significant  advose 
effects"  on  competition,  employment, 
inveatment.  productivity,  innovation,  or 
on  the  ^ility  of  United  States-based 
enterprises  to  compete  with  foreign- 
baaed  entaq>rises. 

l^is  final  rule  is  exeoipt  (1)  from  the 
requirements  of  the  Regulatory 
Fleodbility  Act.  as  certified  previously. 
and  (2)  fcon  the  P^wrwcffk  iLeducticm 
Act 

This  rule  is  not  an  unfunded  Federal 
mandate  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1905.  Pub.  I.  104-4.  It  does  not  meet  the 
$100,0004)00  threshold  of  that  Act.  and 
any  enforceable  duties  are  imposed  as  a 
condition  of  Federal  assistance  or  a  duty 
arising  frtHnpartidpation  in  a  voluntary 
federal  program. 

liat  of  Sdhfacts  ia  44  ere  Parts  St,  10. 
•4. 65.  70,  aad  75 

Administrative  practice  and 
procedure.  Flood  insurance.  Flood 
plains.  Reporting  and  recordkeeping 
requirements. 

Acowdingly.  44  CFR  Parts  59. 60. 64. 
65.  70,  and  75  are  amended  as  follows: 


PART  59— GENERAL  PROVtSIONS 

1.  The  authority  citation  for  Part  59  is 
revised  to  read  as  follows: 


:  42  U.S£.  4001  at  saq.; 
Raocganizaban  Plan  Na  3  of  1978, 43  FR 
41943,  3  CFR.  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31. 1979. 44  FR  19367. 3  CFR. 
1979  Ccui^t..  p.  376. 

2.  Section  59.1  is  amended  as  follows: 
The  definitions  of  Area  of  shallow 
flooding.  Area  <^  special  flood  hazard. 
Developed  area,  and  Special  hazard 
area  are  revised  to  read  asfoUows: 

f80.1    OaflnWona. 


Area  cf  Aallow  flooding  means  a 
desiffaated  AO.  AH.  AR/AO.  AR/AH.  at 
VO  zone  on  a  community's  Flood 
Insurance  Rate  Map  (FIRM)  with  a  1 
percent  or  greater  annual  chance  of 
flooding  to  an  average  depth  of  1  to  3 
feet  where  a  dearly  defined  channel 
does  not  exist,  wdiere  the  path  of 
flooding  is  unpredictable,  and  where 
velocity  flow  may  be  evident  Such 
flooding  is  characterized  by  ponding  or 
sheet  flow. 

•  •        •        •        • 

Area  of  specaal  flood  hazard  is  the 
land  in  the  flood  plain  within  a 
community  subject  to  a  1  percent  or 
greater  chance  of  flooding  in  any  given 
year.  The  area  may  be  designated  as 
Zone  A  on  the  FHBM  After  detailed 
ratnmaking  hair  been  completed  in 
preparation  ba  publication  of  the  flood 
ansurance  rate  map.  Zona  A  usually  is 
refined  into  Zones  A.  AO.  AH.  Al-30. 
A£.  A99.  AR.  AR/Al-30.  AR/AE.  AR/ 
AO.  AR/AH.  AH/A.  VO.^  Vl-30.  VE. 
or  V.  For  purpoeea  of  ^Mse  regnlatiiHis. 
the  tann  "spadai  flood  hazard  area"  is 
synonymous  in  meaning  with  the 
phrase  "area  of  special  flood  hazard". 

•  •        •        •        • 

Detehped  area  means  aa  «aa  of  a 
community  that  is: 

(a)  A  primarily  urbaniaed,  built-up 
area  that  is  a  miwiimim  of  20  contiguous 
•eras,  has  baaie  urban  infrutructuie, 
inrliiriing  nods.  Utilities, 
communications,  and  public  fedlities, 
to  sustain  industrial,  residential,  and 
commercial  activities,  and 

(1)  Widdn  which  75  percent  or  more 
of  the  parcels,  tracts,  or  lots  omtun 
commercial,  industrial,  or  residential 
structures  or  uses;  or 

(2)  Is  a  single  parcel,  tract,  or  lot  in 
which  75  percmit  of  the  area  contains 
existing  commercial  or  industrial 
structures  or  uses;  or 

(3)  Is  a  subdivision  developed  at  a 
drauity  of  at  least  two  residential 
structures  per  acre  within  which  75 
percmt  or  more  of  the  lots  contain 


mrinHng  residential  structures  at  the 
time  the  designation  is  adopted. 

(b)  Undeveloped  parcels,  tracts,  or 
lots,  the  combination  of  which  is  less 
than  20  acres  and  contiguous  on  at  least 
3  sides  to  areas  meeting  the  criteria  of 
paragraph  (a)  at  the  time  the  designation 
is  adopted. 

(c)  A  subdivision  that  is  a  minimum 
of  20  contiguous  acru  that  has  obtained 
all  necessary  government  approvals, 
provided  that  the  actual  "start  of 
construction"  of  structures  has  occurred 
on  at  least  10  percent  of  the  lots  or 
remaining  lots  of  a  subdivision  or  10 
percent  of  the  nunrinnim  building 
coverage  or  remaining  building  coverage 
allowed  for  a  single  lot  subdivision  a/t 
the  time  the  desigiwtion  is  adopted  and 
construction  of  structures  is  underway. 
Residential  subdivisions  must  meet  the 
dmsity  criteria  in  paragraph  (aX3)- 


Special  fmiiiiti  area  imiiins  an  i 
having  special  flood,  mudslide  (i.e.. 
mndflow),  or  flood-related  eroaion 
hazards,  and  shown  on  an  FHM4  at 
FIRM  w  Zone  A.  AO.  Al-30,  AS.  AR. 
AR/Al-30,  AR/AE,  AR/AO.  AR/AH. 
AR/A.  A99.  AH.  VO.  Vl-30.  VE,  V,  M. 
orE. 

3.  Soction  59.24(a)  is  revised  to  read 
aa  follows: 

150.24    Suepawaion  of  community 


(a)  A  coeunuaity  eligible  for  die  sale 
of  flood  insurance  shall  be  subject  to 
suspension  from  the  Program  far  feiling 
to  sufaoit  copies  of  adequate  flood  plain 
:  management  fngnl«tinn<»  meeting  the 
minimum  reqairementa  of  paragraphs 
(b).  (c).  (d).  (e)  or  (0  of  §60.3  or 
par^raph  (b)  of  §60.4  or  §60.5.  within 
six  months  from  the  date  the 
Administrator  provides  the  data  upon 
adiich  the  flood  plain  regulations  for  the 
applicable  para^aph  shidl  be  based. 
Whoe  there  has  not  been  any 
submission  by  the  community,  the 
Administrator  shall  notify  the 
community  that  90  da3r8  remaia  in  the 
six  month  period  in  order  to  sulnnit 
adequate  flood  plain  nmnagement 
regulations.  Wbne  there  has  been  an 
inadequate  submission,  the 
Administrator  shall  notify  the 
community  of  the  specific  defidendes 
in  its  submitted  flood  plain  managmnent 
regulations  and  inform  the  commimity 
of  the  amount  of  time  remaining  within 
the  six  month  period.  If,  subseqxiantly. 
copies  of  adequate  flood  plain 
management  regulations  are  not 
received  by  the  Administrator,  no  later 
than  30  days  before  tin  expiration  of  the 
original  six  mcmth  period  the 
Administrator  shall  provide  writiaa 
iKftir**  to  the  community  and  to  the  state 
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and  assure  publication  in  the  Feiieral 
Ragialar  under  part  64  of  this 
subchapter  of  the  community's  loss  of 
eligibihty  for  the  sale  of  flood  insurance, 
su^  sxupension  to  become  effective 
upon  the  expiration  of  the  six  month 
I>aiod.  Should  the  community  remedy 
the  defect  and  the  Administrator  receive 
copies  of  adequate  flood  plain 
management  regulations  within  the 
notice  period,  the  suspension  notice 
shall  be  rescinded  by  the  Administrator. 
If  the  Administrator  receives  notice 
from  the  State  that  it  has  enacted 
adeqiiate  flood  plain  management 
regulations  for  the  conununity  within 
the  notice  period,  the  suspension  notice 
shall  be  rescinded  by  the  Administrator. 
The  commimity's  eligibility  shall 
remain  terminated  after  suspension 
until  copies  of  adequate  flood  plain 
management  regulations  have  been 
received  and  apfMnved  by  the 
Administrator. 


PART  60— CRITERIA  FOR  LAND 
MANAGEMENT  AND  USE 

4.  The  authority  citation  for  Part  60  is 
revised  to  read  as  follows: 


jr  42  U.S.C  4001  et  sKj.: 
Rsoiguiization  Plan  No.  3  of  1978.  43  FR 
41943,  3  CFR.  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31, 1979,  44  FR  19367,  3  CFR. 
1979  Comp.,  p.  376. 

5.  Section  60.2(a)  is  revised  to  read  as 
follows: 


9  v0i2     MHfWIIIIfn 


(a)  A  flood-prone  community 
applying  for  flood  insurance  eligibility 
shall  meet  the  standards  of  §60. 3(a)  in 
order  to  become  eligible  if  a  FHBM  has 
not  been  issued  for  the  community  at 
the  time  of  application.  Thereafter,  the 
community  will  be  given  a  period  of  six 
months  from  the  date  the  Administrate 
provides  the  data  set  forth  in  §60.3(b), 
(c).  (d),  (e)  or  (f),  in  which  to  meet  the 
requirements  of  the  applicable 
paragraph.  If  a  community  has  received 
a  FHBM,  but  has  not  yet  applied  fior 


Program  eligibility,  the  community  shall 
apply  for  eligibility  directly  under  the 
standards  set  forth  in  §60.3(b). 
Thereafter,  the  community  will  be  given 
a  period  of  six  months  from  the  date  the 
Administrator  provides  the  data  set 
forth  in  S60.3(c),  (d),  (e)  or  (f)  in  which 
to  meet  the  requirements  of  the 
applicable  paragraph. 
•        •        •        •        • 

6.  Section  60.3(f)  is  revised  to  read  as 
follows: 

HO^^ood  pWn  management  crtlsrfa  for 
flood-prone  i 


(f)  When  the  Administtvtor  has 
provided  a  notice  of  final  base  flood 
elevations  within  Zones  Al-30  or  AE  on 
the  community's  FIRM,  and.  if 
appropriate,  has  designated  AH  zones, 
AO  zones,  A99  zones,  and  A  zones  on 
the  community's  FIRM,  and  has 
identified  flood  protection  restoration 
areas  by  designating  Zones  AR.  AR/Al- 
30,  AR/AE,  AR/AH.  AR/AO.  or  AR/A, 
the  community  shall: 

(1)  Meet  the  requirements  of 
paragraphs  (c)(1)  through  (14)and  (dKD 
through  (4)  of  this  section. 

(2)  Adopt  the  official  map  or  legal 
description  of  those  areas  within  Zones 
AR,  AR/Al-30,  AR/AE,  AR/AH,  AR/A. 
or  AR/AO  that  are  designated  developed 
areas  as  defined  in  §59.1  in  accordance 
with  the  eligibility  procediires  under 
§65.14. 

(3)  For  all  new  construction  of 
structures  in  areas  within  Zone  AR  that 
are  designated  as  developed  areas  and 
in  other  areas  within  Zone  AR  where 
the  AR  flood  depth  is  5  fiaet  or  less: 

(i)  Determine  the  lower  of  either  the 
AR  base  flood  elevation  or  the  elevation 
that  is  3  feet  above  highest  adjacent 
grade;  and 

(ii)  Using  this  elevation,  require  the 
standards  of  paragraphs  (cHl)  through 
(14)  of  this  section. 

(4)  For  all  new  constructian  of 
structuras  in  those  areas  within  Zone 
AR  that  are  not  designated  as  dcrveloped 
areas  where  the  AR  flood  depth  is 
greater  than  5  Caet 


(i)  Determine  the  AR  base  flood 
elevation;  and 

(ii)  Using  that  elevation  require  the 
standards  of  paragraphs  (c)(1)  through 
(14)  of  this  section. 

(5)  For  all  new  construction  of 
structures  in  areas  within  Zone  AR/Al- 
30,  AR/AE.  AR/AH.  AR/AO.  and  AR/A: 

(i)  Determine  the  applicable  elevation 
for  2^ne  AR  from  paragraphs  (a)(3)  and 
(4)  of  this  section; 

(ii)  Determine  the  base  flood  elevation 
or  flood  depth  for  the  underlying  Al- 
30.  AE,  AH,  AO  and  A  Zone;  and 

(iii)  Using  the  higher  elevation  from 
paragraphs  (a)(5)(i)  and  (ii)  of  this 
section  require  the  standards  of 
paragraphs  (c)(1)  through  (14)  of  this 
section. 

(6)  For  all  substantial  improvements 
to  existing  construction  within  Zones 
AR/Al-30.  AR/AE.  AR/AH.  AR/AO. 
and  AR/A: 

(i)  Determine  the  Al-30  or  AE,  AH, 
AO,  or  A  Zone  base  flood  elevation;  and 

(ii)  Using  this  elevation  apply  the 
requirements  of  paragraphs  (cXl) 
through  (14)  of  this  section. 

(7)  Notify  the  permit  applicant  that 
the  area  has  been  designated  as  an  AR, 
AR/Al-30,  AR/AE,  AR/AH,  AR/AO.  or 
AR/A  Zone  and  whethw  the  stnictuie 
will  be  elevated  or  protected  to  or  above 
the  AR  base  flood  elevation. 

PART  64— COMMUNITIES  EUQIBLE 
FOR  THE  SALE  OF  INSURANCE 

7.  The  authority  citation  for  Part  64  is 
revised  to  read  as  follows: 

AmAotitr.  42  U.S.C.  4001  M  mq.: 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.O. 
12127  of  Mar.  31, 1979. 44  FR  19387.  3  CFR. 
1979  Comp..  p.  376. 

8.  Section  64.3  is  amended  by  revising 
the  "AR"  entry  in  the  chart  in  paragraph 
(aHl)  and  revising  paragraph  (b)  to  read 
as  follows: 


f64J 

(I)' 


Flood  Insuranoe 


Zone  symbol 


AR 


*7*  "i'**^  ■*°°*?  **^*^  **  ™***  "^^  ^^  decertJfication  of  a  previoualy  accredited  flood  protection  sys- 
tem that  la  (Mennined  to  be  in  the  process  of  bemg  restored  to  provide  base  Hood  protection. 


(b)  Notice  of  the  issuance  of  new  or 
revised  FHBMs  or  FIRMs  is  given  in 
Part  65  of  this  subchapter.  The 


mandatory  purchase  of  insurance  is 
required  within  designated  Zones  A. 
Al-30.  AE.  A99.  AO.  AH.  AR.  AR/Al- 


30.  AR/AE,  AR/AO.  AR/AH,  AR/A,  VI- 
30.  VE.  V,  VO.  M.  and  E. 
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PART  66-IOEKTIFICA'nON  AND 
MAPPINGOP3PCCIAL  HAZARD 
AREAS 

9.  The  authority  citation  for  I^it65  is 
revised  to  rood  aafoUows: 

Aathorityt  42.US.a  4081  etmq.x 
BaoigMuiatinn  PkHiNo^3  of  l«7a..«»FR 
41943.  3  CFR.  197S  Comp..  p.  329; B.(I 
12127  of  Mar.  31. 1979. 44  FR  19367.  3  CFR, 
1979  Comp.,  p.  376. 

166.14   [RedaeignaledaaS66.iq 

10.  Part  65  is  amended  by  revising 
§65.14  to  read  as  follows: 


{6S.i4    nanieppinQ 


of  araaa  tor  wMch  local 
eyalama  no  lonjef  provide 


(a)  General  (1)  This  section  describes 
the  procedures  to  follow  and  the  types 
of  information  FEMA  requires  to 
designate  flood  control  restoration 
zones.  A  community  may  be  eligible  to 
apply  for  this  zone  designation  iif  the 
Adniinistrator  determines  that  it  is 
engaged  in  the  process  of  restoring  a 
flood  protection  system  that  was: 

(i)  Qonstructed  using  Federal  funds; 

(ii)  Recognized  as  providing  base 
flood  protection  on  the  community's 
effective  FIRM;  and 

(iii)  Decertified  by  a  Federal  agency 
responsible  for  flood  protection  design 
or  construction. 

(2)  Where  the  Administrator 
determines  that  a  commimity  is  in  the 
process  of  restoring  its  flood  protection 
system  to  provide  base  flood  protection, 
a  FIRM  will  be  prepared  that  designates 
the  temporary  flood  hazard  areas  as  a 
flood  control  restoration  zone  (Zone 
AR).  Existing  special  flood  hazard  areas 
shown  on  the  community's^  efliective 
FIRM  that  are  further  inundated  by 
Zone  AR  flooding  shall  be  designated  as 
a  "dual"  flood  insurance  rate  zone. 
Zone  AR/AE  or  AR/AH  with  Zone  AR    . 
base  flood  elevations,  and  AE  or  AH 
with  base  flood  elevations  and  Zone 
AR/AO  with  Zone  AR  base  flood 
elevations  and  Zone  AO  with  flood 
depths,  or  21one  AR/A  with  Zone  AR 
base  flood  elevations  and  Zone  A 
without  base  flood  elevations. 

(b)  Limitations.  A  community  may 
have  a  flood  control  restoration  zone 
desagnatim  only  once  while  restoring  a 
^ood  protection  system.  This  limitation 
does  not  preclude  future  flood  control 
restoration  zone  designations  should  a 
fiilly  restored,  certified,  and  accredited 
system  become  decertified  for  a  second 
or  subsequent  time. 

(1)  A  community  diat  receives  Federal 
funds  for  the  purpose  of  designing  or 
constructing,  or  both,  the  restoration 
project  must  complete  restoration  or 
jneet  the  requirements  of  44  CFR  61.12 
within  a  specified  period,  not  to  exceed 


a  maodmnra  of  10  years  from  the  date  of 
submittal  of  die  oommunit3r's 
application  for  designation  of  a  flood 
control  restoration  zone: 

(2)  A  community  th^  doea  not  recdivB 
Fedofal  foods  for  the  purpose  of 
conslniutiBg  thernatfiration  project  mnst 
complata  restoratian  -within  a  specified 
period,  not  to  exceed  a  maximiun  oi  5 
years  from  the  date  of  submittal  of  the 
community's  application  ibr  designation 
of  a  flood  controVrestoration  zone.  Sudi 
a  community  is  not  eligible  for  the 
provisiras  cJ  §61.12.  "Hie  designated- 
lestaration  period  may  not  be  extended 
beyond  the  maximum  allowable  under 
this  limitation. 

(c)  £zc/usions.  The  provisions  of  these 
regulations  do  not  apply  in  a  coastal 
high  hazard  area  as  defined  in  44  CFR 
59.1.  including  areas  that  would  be 
subject  to  coastal  high  hazards  as  a 
result  of  the  decertification  of  a  flood 
(Hotection  system  shown  on  the 
community's  effoctive  FIRM  as 
{Hoviding  base  flood  protection. 

(d)  Effective  date  for  risk  premium 
rates.  The  effective  date  for  any  risk 
premium  rates  established  for  Zone  AR 
shall  be  the  e£fective  date  of  the  revised 
FIRM  showing  Zone  AR  designations. 

(e)  Application  and  submittal 
requirements  for  designation  of  a  flood 
control  restoration  zone.  A  community 
must  submit  a  written  request  to  the 
Administrator,  signed  by  the 
community's  Chief  Executive  OfBcer, 
for  a  flood  plain  designation  as  a  flood 
control  restoration  zone.  The  request 
must  include  a  legislative  action  by  the 
community  requesting  the  designation. 
The  Administrator  will  not  initiate  any 
action  to  designate  flood  control 
restoration  zones  without  receipt  of  the 
formal  request  from  the  community  that 
complies  with  all  requirements  of  this 
section.  The  Administrator  resorves  the 
right  to  request  additional  infionnation 
frtim  the  community  to  support  or 
further  document  the  community's 
formal  request  for  designation  of  a  flood 
control  restoratiDn  zone,  if  deemed 
necessary. 

(1)  At  a  minimlim.  the  request  from  a 
community  diat  receives  Federal  funds 
for  the  purpose  of  designing, 
constructing,  or  both,  tibe  restoration 
project  must  include: 

(i)  A  statement  whether,  to  die  best  of 
the  knowledge  of  the  commimity's  Chief 
Executive  Officer,  the  flood  protection 
system  is  currently  the  sutqect  matter  of 
litigation  before  any  Federal.  State  or 
local  court  or  administrative  agency, 
and  if  so.  the  purpose  of  that  litigation; 

(ii)  A  statement  whether  the 
commimity  has  previously  requested  a 
determination  with  respect  to  the  same 
subject  matter  from  the  Administrator, 


and  if  so.  a  statemeBt  that  dataik  the 
dispositiafn  of  snch  previons  request; 

(iii)  A.  statement  from  the  community 
and  oeKtifeatian.by  a  Federal  a^ancy 
responsibie  for  flood  protection  de^gn 
or  constnictiQn  that  the  existing  fiood 
contiOi  system  showiLOTt  the  enscttve 
tfUM  was  oz^paaily  built  using-Fedecal  - 
funds,  that  it  no  kmger  provides  base 
flood  protection,  but  that  it  continues  to 
provide  protection  from  the  flood 
having  at  least  a  3-percent  chance  of 
occuirence  during  any  given  ye&r, 

(iv)  An  official  map  of  the  communis 
or  legal  description,  with  supportmg 
documentation,  that  the  coramunify  will 
adopt  as  part  of  its  flood  plain 
management  meesuies,  which 
designates  developed  areas  as  defined  in 
§59.1  and  as  further  defined  in  §60.3(f). 

(v)  A  restoration  plan  to  return  the 
system  to  a  level  of  base  flood 
protection.  At  a  wiinimum,  this  plaa' 
must 

(A)  List  all  important  project 
elements,  svich  as  acquisition  of  pomits, 
apjuovals,  and  contracts  and 
construction  schedules  of  planned 
features; 

(B)  Identify  anticipated  start  and 
completion  dates  for  each  element,  as 
well  as  significant  milestones  and  dates; 

(C)  Identify  the  date  on  which  "as 
built"  drawings  and  certificaticm  for  the 
completed  restoration  project  virill  be 
submitted.  This  date  must  provide  for  a 
restoration  period  not  to  exceed  the 
maximum  ^owable  restoration  period 
for  the  flood  protection  system,  or. 

(D)  Identify  the  date  on  which  the 
communify  vrill  submit  a  request  for  a 
finding  of  adequate  progress  that  meets 
all  requirements  of  §61.12.  This  date 
may  not  exceed  the  maximum  allowable 
restoration  period  for  the  flood 
protection  system; 

(vi)  A  statement  identifying  die  local 
project  sponsor  responsible  for 
restoration  of  the  flood  protection 
system; 

(vii)  A  copy  of  a  study,  perfiormed  by 
a  Federal  agency  responsible  for  flood 
protection  design  or  construction  in 
consultation  with  the  local  pn^ect 
sponsor,  which  demonstrates  a  Federal 
interest  in  restoration  of  the  system  and 
which  deems  that  the  flood  protection 
system  is  restorable  to  a  level  of  base 
flood  protection. 

(viii)  A  joint  statement  from  the 
Federal  agency  respcmsible  for  flood 
protection  de^gn  or  construction 
involved  in  restoration  of  the  flood 
protection  system  and  the  local  project 
sponsor  certifying  that  the  design  and 
construction  of  the  flood  control  systMO 
involves  Federal  funds,  and  that  the 
restoration  of  the  flood  protection 
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syirtem  will  provide  base  flood 
protection: 

(2)  At  a  minimum,  the  request  from  a 
community  that  receives  no  Federal 
funds  for  the  purpose  of  constructing 
the  restoration  project  must: 

(i)  Meet  the  requirements  of 
S65.14(e)(l)(i)  through  (iv): 

(ii)  Include  a  restoration  plan  to 
return  the  system  to  a  level  of  base  flood 
protection.  At  a  itiinimiim  thii^  plan 
must: 

(A)  List  all  Important  project 
elements,  such  as  acquisition  of  permits, 
approvals,  and  contracts  and 
construction  schedules  of  planned 
faatures; 

CB)  Identify  andcipatad  start  and 
completion  dates  for  each  element,  as 
well  as  significant  milestones  and  dates; 
and 

(C)  Identify  the  date  on  which  "as 
buUt"  drawings  and  certification  for  the 
completed  restoration  project  will  be 
submitted.  This  date  must  provide  for  a 
restoration  period  not  to  exceed  the 
maximum  allowable  restoration  period 
for  the  flood  protection  system; 

(iii)  Include  a  statement  identifying 
the  local  agency  responsible  for 
restoration  of  the  flood  protection 
system; 

(iv)  Include  a  copy  of  a  study, 
certified  by  registered  Profisssional 
Engineer,  that  demonstrates  that  the 
flood  protection  system  is  restorable  to 
provide  protection  from  the  base  flood; 
(v)  Include  a  statement  from  the  local 
agency  responsible  for  restoration  of  the 
flood  protection  system  certifying  that 
the  restored  flood  protection  system  will 
meet  the  applicable  requirements  of  Part 
65;  and 

(vi)  Include  a  statement  from  the  local 
agency  responsible  for  restoration  of  the 
flood  protection  system  that  identifies 
the  source  of  funds  for  the  purpose  of 
constructiog  the  restoration  project  and 
a  percentage  of  the  total  funds 
contributed  by  each  soiirce.  The 
statement  must  demonstrate,  at  a 
minimum,  that  100  percent  of  the  total 
financial  project  cost  of  the  completed 
flood  protection  system  has  been 
aporopriated. 

(f)  Review  and  response  by  the 
Administrator.  The  review  and  response 
by  the  Administrator  shall  be  in 
accordance  with  procedures  specified  in 
§65.9. 

(g)  Beqtiiremmits  for  maintaining 
designation  of  a  flood  control 
restoration  zone.  During  the  restoration 
poiod,  the  community  and  the  cost- 
sharing  Federal  agency,  if  any,  must 
certify  annually  to  the  FEMA  Regional 
Office  having  jiirisdiction  that  the 
restoration  will  be  completed  in 
•ccordance  with  the  restoration  plan 


within  the  time  period  specified  by  the 
plan.  In  addition,  the  communify  and 
the  cost-sharing  Federal  agency,  if  any, 
will  update  the  restoration  plan  and  will 
identify  any  permitting  or  construction 
problems  that  will  delay  the  project 
completion  from  the  restoration  plan 
previously  submitted  to  the 
Administrator.  The  FEMA  Regional 
office  having  jurisdiction  will  make  an 
annual  assessment  and  recommendation 
to  the  Administrator  as  to  the  viabilify 
of  the  restoration  plan  and  will  conduct 
periodic  on-site  inspections  of  the  flood 
protection  system  imder  restoration, 
(h)  Proceaures  for  removing  flood 
control  restoration  zone  designation  due 
to  adequate  progress  or  complete 
restoration  of  the  flood  protection 
system.  At  any  time  during  .the 
restoration  period: 

(1)  A  community  that  receives  Federal 
funds  for  the  purpose  of  designing, 
constructing,  or  both,  the  restoration 
project  shall  provide  written  evidence  of 
certification  from  a  Federal  agency 
having  flood  protection  design  or 
construction  responsibility  that  the 
necessary  improvements  have  been 
completed  and  that  the  system  has  been 
restored  to  provide  protection  from  the 
base  flood,  or  submit  a  request  for  a 
finding  of  adequate  progress  that  meets 
all  requiremenU  of  $61.12.  If  the 
Administrator  determines  that  adequate 
progress  has  been  made.  FEMA  will 
revise  the  zone  designation  from  a  flood 
control  restoration  zone  designation  to 
Zone  A99. 

(2)  After  the  improvements  have  been 
completed,  certified  by  a  Federal  agency 
as  providing  base  flood  protection,  and 
reviewed  by  FEMA,  FEMA  will  revise 
the  FIRM  to  reflect  the  completed  flood 
control  system. 

(3)  A  community  that  receives  no 
Federal  funds  for  the  purpose  of 
constructing  the  restoration  project  must 
provide  written  evidence  that  the 
restored  flood  protection  system  meets 
the  requirements  of  Part  65.  A 
communify  that  receives  no  Federal 
funds  for  the  purpose  of  constructing 
the  restoration  project  is  not  eligible  for 
a  finding  of  adequate  progress  under 
§61.12. 

(4)  After  the  improvements  have  been 
completed  and  reviewed  by  FEMA. 
FEMA  will  revise  the  FIRM  to  reflect  the 
completed  flood  protection  system. 

(i)  Procedures  for  removing  flood 
control  restoration  xoite  designation  due 
to  non-compliance  with  the  restoration 
schedule  or  as  a  resuh  of  a  finding  that 
satisfactory  progress  is  not  being  made 
to  complete  the  restoration.  At  any  time 
during  the  restoration  period,  should 
the  Administrator  determine  that  the 
restoration  will  not  be  completed  in 


accordance  with  the  time  frame 
specified  in  the  restoration  plan,  or  that 
satisfactory  progress  is  not  being  made 
to  restore  the  flood  protection  system  to 
provide  complete  flood  protection  in 
accordance  with  the  restoration  plan, 
the  Administrator  shall  notify  the 
communify  and  the  responsible  Federal 
agency,  in  writing,  of  the  determination, 
the  reasons  for  that  determination,  and 
that  the  FIRM  will  be  revised  to  remove 
the  flood  control  restoration  zone 
designation.  Within  thirty  (30)  days  of 
such  notice,  the  communify  may  submit 
written  information  that  provides 
assurance  that  the  restoration  will  be 
completed  in  accordance  with  the  time 
frame  specified  in  the  restoration  plan, 
or  that  satisfactory  progress  is  being 
made  to  restore  complete  pfotectioa  in 
accordance  with  the  restoration  plan,  or 
that.  %vith  reasonable  certainfy.  the 
restoration  will  be  completed  within  the 
maximum  allowable  restoration  period. 
On  the  basis  of  this  information  the 
Administrator  may  suspend  the 
decision  to  revise  the  FIRM  to  remove 
the  flood  control  restoration  zone 
designation.  If  the  communify  does  not 
submit  any  information,  or  if,  based  on 
a  review  of  the  information  submitted, 
there  is  sufficient  cause  to  find  that  the 
restoration  will  not  be  completed  as 
provided  for  in  the  restoration  plan,  the 
Administrator  shall  revise  the  FIRM,  in 
accordance  with  44  CFR  Part  67,  and 
shall  remove  the  flood  control 
restoration  zone  designations  and  »>\^\l 
redesignate  those  areas  as  Zone  Al-30. 
AE,  AH.  AO.  or  A. 

PART  7D-PROCEOURE  FOR  MAP 
CORRECTION 

11.  The  authorify  citation  for  Part  70 
is  revised  to  read  as  follows: 

AMkority:  42  U.S.C  4001  et  saq.; 
Reoigtnization  Plan  No.  3  of  1978. 43  PR 
41943.  3  CFR.  1978  Comp..  p.  329:  E.a 
12127  of  Mar.  31, 1979,  44  FR  19367,  3  CFR. 
1979  Cottip..  p.  376. 

12.  Section  70.1  is  revised  to  read  as 
Sallows: 

fmi    Purpoee  of  part 

The  purpose  of  this  part  is  to  provide 
an  administrative  procedure  whereby 
the  Administrator  will  review  the 
scientific  or  technical  submissions  of  an 
owner  or  lessee  of  property  who 
believes  his  properfy  has  been 
inadvertentiy  included  in  designated  A. 
AO.  Al-30.  AE.  AH.  A99.  AR.  AR/Al- 
30.  AR/AE.  AR/AO,  AR/AH,  AR/A,  VO. 
Vl-30,  VE.  and  V  Zones,  as  a  result  of 
the  transposition  of  the  curvilinear  line 
to  either  street  or  to  other  readily 
identifiable  featiues.  The  necessify  for 
this  part  is  due  in  part  to  the  technical 
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difficulty  of  accurately  delineating  the 
curvilinear  line  on  either  an  FHBM  or 
FIRM.  These  procedures  shall  not  apply 
when  there  has  been  any  alteration  of 
topography  since  the  effiactive  date  of 
the  firet  NFIP  map  (i.e.,  FHBM  or  FIRM) 
shoMring  the  properfy  within  an  area  of 
special  flood  hazard.  Appeals  in  such 
circimastances  are  subject  to  the 
provisioiu  of  part  65  of  this  subchapter. 

13.  Section  70.3(a)  is  revised  to  read 
as  follows: 

f7Q.3    Right  to  submH  tochnicai 


(a)  Any  owner  or  lessee  of  properfy 
(applicant)  who  believes  his  properfy 
has  been  inadvertentiy  included  in  a 
designated  A.  AO,  Al-30.  AE.  AH,  A99, 
AR.  AR/ Al-30.  AR/AE.  AR/AO.  AR/ 
AH.  AR/A.  VO,  Vl-30.  VE,  and  V  Zones 
on  a  FHBM  or  a  FIRM,  may  submit 
scientific  or  technical  information- to  the 
Administrator  for  the  Administrator's 
review. 


14.  Paragraphs  (a)  and  (b)  of  §70.4  are 
revised  to  read  as  follows: 

f7a4    Ravtaw  by  the  Administrator. 

(a)  The  properfy  is  within  a 
designated  A.  AO.  Al-30.  AE.  AH.  A99. 
AR.  AR/Al-30,  AR/AE,  AR/AO.  AR/ 
AH.  AR/A.  VO.  Vl-30.  VE.  or  V  Zone, 
and  shall  set  forth  the  basis  of  siich 
determination;  or 

(b)  The  properfy  should  not  be 
included  within  a  designated  A,  AO, 
Al-30,  AE,  AH,  A99,  AR.  AR/Al-30. 
AR/AE,  AR/AO,  AR/AH,  AR/A.  VO. 
Vl-30.  VE.  or  V  Zone  and  tiiat  the 
FHBM  or  FIRM  will  be  modified 
accordingly;  or 

•  •        •        *        • 

15.  Paragraph  (c)  of  section  70.5  is 
revised  to  read  as  follows: 

{TOlS    Lallar  of  map  amandmanL 

•  ♦•»,• 

(c)  The  identification  of  the  properfy 
to  be  excluded  from  a  designated  A.  AO. 
Al-30,  AE,  AH.  A99,  AR.  AR/Al-30. 
AR/AE,  AR/AO.  AR/AH.  AR/A.  VO, 
Vl-30,  VE.  or  V  Zone. 

PART  75— EXEMPTKM  OF  STATE- 
OWNED  PROPERTIES  UNDER  SELF- 
INSURANCE  PLAN 

16.  The  authorify  citation  for  Part  75 
is  revised  to  read  as  follows: 

Aaiberity:  42  U.S.Q  4001  et  saq.; 
Raoiganization  Flan  No.  3  of  1978, 43  FR 
41943,  3  CFR,  1978  Comp..  p.  329;  E.O. 
12127  of  Mar.  31, 1979.  44  FR  19387,  3  CFR, 
1979  Comp.,  p.  376. 

17.  Section  75.1  is  revised  to  read  as 
follows: 


f  75.1    Purpoee  of  part 

The  purpose  of  this  part  is  to  establish 
standards  with  respect  to  the 
Administrator's  determinations  that  a 
State's  plan  of  self-insurance  is  adequate 
and  satisfactory  for  the  piuposes  of 
exempting  such  State,  under  the 
provisions  of  section  102(c)  of  the  Act. 
fitim  the  requirranent  of  purchasing 
flood  insurance  coverage  for  State- 
owned  structures  and  their  contents  in 
areas  identified  by  the  Administrator  as 
A.  AO.  AH.  Al-30.  AE,  AR,  AR/Al-30. 
AR/AE,  AR/AO.  AR/AH,  AR/A.  A99.  M. 
V.  VO.  Vl-30,  VE,  and  E  Zones,  in 
which  the  sale  of  insurance  has  been 
made  available,  and  to  establish  the 
procedures  by  which  a  State  may 
request  exemption  under  section  102(c). 

18.  Section  75.10  is  revised  to  read  as 
follows: 

175.10    AppilcabiHty. 

A  State  shall  be  exempt  fitim  the 
requirement  to  purchase  flood  insurance 
in  respect  to  State-owned  structures 
and,  where  applicable,  their  contents 
located  or  to  be  located  in  areas 
identified  by  the  Administrator  as  A. 
AO.  AH,  Al-30,  AE,  AR.  AR/Al-30. 
AR/AE.  AR/AO,  AR/AH.  AR/A.  A99.  M. 
V.  VO,  Vl-30.  VE,  and  E  Zones,  and  in 
which  the  sale  of  flood  insurance  has 
been  made  available  under  the  National 
Flood  hisiuance  Act  of  1968,  as 
amended,  provided  that  the  State  has 
established  a  plan  of  self-insiuance 
determined  by  the  Administrator  to 
equal  or  exceed  the  standards  set  forth 
in  this  subpart 

19.  Paragraphs  (aM4).  (a)(5).  and  (a)(7) 
of  §  75.11  are  revised  to  read  as  follows: 


f7B.11 

(«)••• 

(4)  Consist  of  a  self-insurance  fimd,  or 
a  commercial  policy  of  insurance  or 
reinsurance,  for  widch  provision  is 
made  in  statute  or  regulation  and  that  is 
funded  by  periodic  premiiuns  or  charges 
allocated  for  state-owned  structures  and 
their  contents  in  areas  identified  by  the 
Administrator  as  A.  AO.  AH,  Al-30, 
AE.  AR.  AR/Al-30.  AR/AE,  AR/AO. 
AR/AH,  AR/A.  A99.  M.  V.  VO,  Vl-30. 
VE,  and  E  2^nes.  The  person  or  persons 
responsible  for  such  self-insiuanoe  fimd 
shidl  report  on  its  status  to  the  chief 
executive  authorify  of  the  State,  or  to 
the  legislature,  or  both,  not  less 
frequentiy  than  annually.  The  loss 
experience  shall  be  shown  for  each 
calendar  or  fiscal  year  from  inception  to 
ciurent  date  based  upon  loss  and  loss 
adjustment  expense  incurred  during 
each  separate  calendar  or  fiscal  year 
compared  to  the  premiiuns  or  charges 
for  each  of  the  respective  rwltmrfifr  or 
fiscal  yean.  Such  incurred  losses  shall 


be  reported  in  aggregate  by  cause  of  loss  ] 
under  a  loss  coding  system  adequate,  as  \ 
a  minimiim,  to  identify  and  isolate  loss  \ 
caused  by  flood,  mudslide  (i.e..  i 

mudflow)  or  flood-related  erosion.  The    • 
Administrator  may,  subject  to  the 
requirements  of  paragraph  (a)(5)  of  this 
section,  accept  and  approve  in  lieu  of.     '■> 
and  as  the  reasonable  equivalent  of  the 
self-insurance  fund,  an  enforceable 
commitmoit  of  funds  by  the  State,  the     'i 
enforceabilify  of  which  shall  be  certified  ; 
to  by  the  State's  Attorney  General,  or 
other  principal  legal  officer.  Such  funds, 
or  enforceable  commitment  of  funds  Id 
amounts  not  less  than  the  limits  of 
coverage  that  would  be  applicable  under 
Standard  Flood  Insurance  Policies,  shall 
be  used  by  the  State  for  the  repair  or 
restoration  of  State-owned  structiu'es 
and  their  contents  damaged  as  a  result 
of  flood-related  losses  occurring  in  areas 
identified  by  the  Administrator  as  A. 
AO.  AH,  Al-30.  AE.  AR,  AR/Al-30, 
AR/AE,  AR/AO,  AR/AH,  AR/A.  A99.  M,  : 
V.  VO.  Vl-30,  VE,  and  E  Zones. 

(5)  Provide  for  the  maintaining  and 
updating  by  a  designated  State  official 
or  agency  not  less  frequentiy  than  ^ 

annually  of  an  inventory  of  all  State- 
owned  structures  and  their  contents 
within  A,  AO,  AH,  Al-30,  AE,  AR.  AR/ 
Al^O.  AR/AE.  AR/AO,  AR/AH,  AR/A, 
A99,  M,  V,  VO.  Vl-30.  VE.  and  E  zones. 
The  inventory  shall: 

(i)  Include  the  location  of  individual 
structures; 

(ii)  Include  an  estimate  of  the  current 
replacement  costs  of  such  structures  and 
their  contents,  or  of  thefr  current 
economic  value;  and 

(iii)  Include  an  estimate  of  the 
anticipated  annual  loss  due  to  flood 
damage. 

•  •        •        •        • 

(7)  Include,  punuant  to  §  60.12  of  this 
subchiqiter,  a  certffied  copy  of  the  flood 
plain  management  regulations  setting 
forth  standards  for  State-owned 
properties  within  A,  AO.  AH.  Al-30. 
AE.  AR,  AR/Al-30,  AR/AE.  AR/AO. 
AR/AH.  AR/A,  A99,  M.  V.  VO.  Vl-30. 
VE.  and  E  Zones. 

•  •        •        •        • 

20.  Paragraph  (c)  of  §  75.13  is  revised 
to  read  as  follows: 


f7B.19 


t^»  aa^^  a  j^ImI ■  ai   .a  , 

wj  ina  Aomamvenr. 


'  (c)  Upon  determining  that  the  State's 
plan  of  self-insurance  equals  or  exceeds 
the  standards  set  forth  in  §75.11  of  this 
subpart,  the  Administrator  shall  certify 
that  the  State  is  exempt  fitim  the 
reqiiirement  for  the  purchase  of  flood 
insurance  for  State-owned  structures  i 

and  their  contents  located  or  to  be  i 

located  in  areas  identified  by  the  I 
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Adninistzatoi  aa  A,  AO,  AH.  Al-30. 
AE.AR.AR/Al-30.AR/AE.ARyAO. 
AR/AH.  AR/A.  A99.  M.  V.  VO.  Vl-30. 
VE.  and  E  Ztama.  Such  exemption, 
however ,  is  ia  ail  cases  prov^iooal.  The 
AdBim^xator  shall  review  the  pirn  far 
cantxxuiedcaiiipliaiice  with  the  critene. 
set  £aorth  in  this  pert  and  laay  request 
upd^ed  documentation  for  the  purpose 
of  such  review.  If  the  plan  is  foiuid  to 
be  inadequate  and  is  not  ctmected 
within  ninety  days  from  the  date  that 
such  inadequacies  were  identified,  the 
Administrator  may  revoke  his 
certifiottion. 


•t-:'-    , 


Monday 
October  27,  1997 


Dated:  October  22. 1907. 
Iseass  L.  Witt. 
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Ptodamation  7044  of  October  23,  1997 
United  Nations  Day,  1997 


By  the  President  of  the  Umted  States  of  America 

A  Proclamation 

In  April  of  1945,  representatives  of  50  nations  gathered  in  San  Francisco 
for  the  United  Nations  ConfBrence  on  International  Organization.  The  leaders 
assembled  few  that  historic  meeting  were  not  idle  dreamers.  They  were 
experienced  statesmen  and  hard  realists,  horrified  by  the  staggering  destruc- 
tion and  human  misery  wrought  by  two  world  wars,  and  convinced  that 
the  conduct  of  international  afEedrs  must  change.  The  United  Nations  Charter 
that  emerged  fit)m  their  deliberations  was  a  docmnent  both  wise  and  hope- 
ful—wise in  its  recognition  that  lasting  peace  comes  only  with  respect 
for  the  dignity  and  value  of  every  human  being,  and  hopeful  in  its  determina- 
tion to  protect  future  generations  from  the  affliction  of  war. 

As  with  all  human  enterprises,  the  United  Nations  has  had  its  share  of 
failure  and  success  in  the  5  decades  since  its  Charter  was  ratified.  But 
no  one  can  dispute  that  the  U.N.  has  worked  to  make  the  world  a  better 
place.  Human  suffering  knows  no  borders,  and  men  and  women  of  goodwill 
from  nations  across  the  globe  have  dedicated  their  skills  and  energy  to 
U.N.  programs  committed  to  relieving  such  suffering.  For  half  a  century, 
the  organizations  and  programs  of  the  United  Nations  have  fought  hunger 
and  disease,  defended  himian  rights,  provided  disaster  relief,  taught  sustain- 
able development,  and  cared  for  refugees. 

The  United  Nations  has  also  fulfilled  its  mission  as  a  force  for  peace  in 
the  world.  For  50  years,  it  has  helped  to  avert  another  world  war  and 
prevent  nuclear  holocaust  Today,  it  continues  worldng  to  keep  nations 
like  El  Salvador,  Haiti,  Cyprus,  and  Bosnia  from  further  bloodshed.  It  serves 
as  a  voice  for  the  international  commimity  in  defining  acceptable  behavior 
and  pimishing  those  states  that  ignore  the  most  basic  global  norms  of  conduct 
And  the  United  Nations  has  become  a  vital  international  crossroads,  where 
men  and  women  of  every  race,  culture,  religion,  and  ethnic  background 
can  come  together  to  share  their  common  hopes  and  dreams. 

The  leaders  who  gathered  in  San  Francisco  so  many  years  ago  would  scarcely 
recognize  our  world  today.  For  the  first  time  in  history,  more  than  half 
the  world's  people  finely  choose  their  own  governments.  Free  markets  are 
expanding,  bringing  with  them  exciting  opportunities  for  growth  and  prosper- 
ity. The  satellite  and  the  microchip  have  revolutionized  human  conununica- 
tion,  changing  forever  the  way  we  live  and  work  and  interact.  In  this 
new  global  conmiimlty,  the  U.N.  mission  is  as  important  as  it  was  in  the 
waning  da3rs  of  World  War  D — ^pursuing  peace  and  seciuity,  promoting  himian 
rights,  and  striving  to  help  move  people  from  poverty  to  prosperity. 


55724        Federal  Regialer  /  Vol.  62,  No.  207  /  Monday,  October  27,  1997  /  Presidential  Documents 

We  in  the  United  States  must  continue  our  e£Forts  to  help  the  United 

.?    -<  •  Nations  rise  to  the  challerges  of  our  time.  Thanks  to  an  ongoing  refoim 

■rl  process,  we  have  seen  substantial  improvements  in  management,  administra- 

"*  tive  accoimtability,  and  the  setting  of  priorities  by  the  U.N.  I'his  progress 

*  has  set  the  stage  for  broader  efforts  to  ensure  that  the  United  Nations 

is  fully  prepared  to  continue  to  pursue  the  goals  laid  down  in  its  Charter. 

As  we  observe  United  Nations  Day  this  year,  let  us  remember  all  those 
whose  foresight  and  determination  created  this  great  international  institution, 
and  let  us  thank  all  those  who,  with  courage  and  conviction,  continue 
to  fulfill  its  vital  missions. 

NOW,  THEREFORE.  I.  WILUAM  J.  CLINTON.  President  of  the  United  States 
k  of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 

and  laws  of  the  United  States,  do  hereby  proclaim  Friday,  October  24, 
1997,  as  United  Nations  Day.  I  encourage  all  Americans  to  acquaint  them- 
selves with  the  activities  and  accomplishments  of  the  United  Nations,  and 
to  observe  this  day  with  approprif.te  ceremonies,  programs,  and  activities 
furthming  the  goal  of  international  cooi>eration. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third 
day  of  October,  in  the  year  of  our  Lord  nineteen  himdred  and  ninety- 
seven,  and  of  the  Independence  of  the  United  States  of  America  the  twro 
hundred  and  twenty-second. 


\ysvoX§jj^^ythj<^^ 
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.52673 


.  ■j»51wj^,S5fl67 


300. 

301. 
303. 


--35026 
-55026 


35026 


88  cm 

1228 

1234— 


-54582 
-54S82 


13 

37  cm 

1 

3 

5 


.54400 


10._ 
202. 


-33132 
..33132 
-53132 
-53132 
-53132 
.31803 


253. 


31618 


38  cm 


17- 
19. 
20- 

21. 

36w.. 


-51782 
-53060 
-52502 


.55109 


.51783.  5SS^8 
-52503.53063 


20. 
47. 


56200 

SKIP 


30  cm 

111 


31372,53539 


9 32384,  54694,  55460 

52 31603,  52016.  52029, 

52622,  52650,  52661.  52946, 
52946.  53234.  53239.  53242. 
53542.  53544.  54585.  54587, 
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The  ilBnis  in  this  list  wefB 
to 


MrMIWBnolmit 


RULES  OOjWO  ifTtX 
ffFECT  OCTOBER  27, 
1M7 


iMMCULTURE 
DEPARTMENT 


AknondB  grown  in  CcMomia; 
pubfahad  9-2S-97 

AQRttULTURE 
DEPARTMBfT 


Plant-fslatad  QuifMiWna, 


fHilato  lubara  fcom  Dannudo 
and  potato  planis  (rotn 
rMwiDunaMno  oi  s., 

puMished  &-2S-97 

O^BME  DEPARTMBfT 

Paraonnoi: 


appoMmanl  to  gradaa 
abow  first  laulanant  or 
iautanant  Qunor  grada): 
aducattonal  raqumnants; 
pdcy  guidainaa; 
pubti^had  10-27-97 
Vocational  lohabiiaMon  and 

aducation: 

Valarans  and  rasarvists 


whia  ssnring 
m  oaiadao  rioaaiVa, 
publahad  10^7-97 
BNICAT10N  DB>ARTMBfT 
Poataecondary  wriucaBon: 
Fadaral  Perldns  loan, 
Fadaral  \Modc-«tud)r,  and 
Fadarai  supptamantal 
educ  atonal  opportunity 
grant  programs;  pubiistiad 
9-26^7 

ENVmONMBITAL 
PROTECTION  AQBIGY 
Aa  QMBly  mptonwnlaUun 
plana;  approval  and 
promuigalion;  various 


X  putiiished  d-2647 
mplanwntation 
VAVapproval  and 

variaus 
air  quaily  planning 
pwposas;  dasignation  ol 


puMihadfr^e^ 
Sow 
Municipal  sold 

!fttsnB  ravisiona; 
7-2»«7 


Suparinnd  pragram: 
Maional  oM  and  haiantoua 


updMa;  pubWiad  9-2S- 
97 


Radto  stations;  tabia  ol 
as 
Tonnsssae,  published  9-19- 

97 
Taaaa;  pubishad  9-23-97 

FEDERAL  HOUSMG 
FMANCE  BOARD 

Financing  Corporation 


FadvN  regulatory  ratorm; 
pubiahad  »25-97 


SYSTEM 

Availability  of  fcjnds  wid 

coBoction  of  ctwcfcs 
(Ragutabon  CC): 

Technical  amendiTienta. 
publahad  5-1347 
Bank  hoidkig  companies  and 
ctiange  in  bank  control 
(Regulation  Y): 
Nonbank  sutnidnhas 


in  sacuritiea;  prudanlal 


publshad  S-27-97 
LABOR  DEPARTMENT 


Samoa;  maiimum 
published  10- 


1097 
TRANSPORTATION 


Caaat  Quard 

Drawbridge  operatiofiK 
MaasactHjaetts;  putilishad  9- 
26-97 

Porta  and  waterways  saiaty: 
Miam  River  and  Tamiami 
Canal.  PL;  roguialad 
rawiQBDon  iraa,  puDinnoa 
9-2*97 
Vocainnal  rehabiMalion  md 
education: 

Veterans  and  reeerviats 
educatior>^ 

AddMofvri  iMli««>inal 
aaaiaMnoa  wtila  aarving 
m  seiecioQ  Heeerve; 
published  10-27-97 

TRANSPORTATION 
D^ARTMBIT 


Aiiweittwiess  diredivee: 
da-Haviland;  publahad  9- 
22-97 

MBaooignai  mc,  punaanao 
9-22-97 


Fotdcat;  publshed  10-21-97 
Lodihaad;  publahad  9-22-«7 
Taladyna  Conlnental 

Motan;  pubiaheck  tO-tS- 

97 


SafalrMMiNiBMMBir 

Motor  vehkde  saiaty 

standards: 

Head  import  protection; 
published  8-26-97 
•IfETBUNS  AFFAIRS 
D^ARTMBTT 
Vocattontf  rehabWatton  and 

education: 

Vetoraoaand 


AddMonal  ethicatifjiial 


in  Selected  Reserve; 
publshed  10^?7-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMBfT 
AgrfcuNural  Mwlaliinj 


Speciaity  cropa;  import 
regulations: 

Peanuts;  comments  due  by 
10-27-97;  publshed  9^25- 
97 
AGRICULTURE 
DEPARTMBfT 


quaranlne. 

iiii  I.I  ■  .If  I 
oomesBc 

Oriental  fruit  ffy;  comments 

due  by  10-27-97; 

publahad  8-26-97 


toraigrt 

Fruits  and  vegetatjies; 
importation 

Papayas  from  BrazM  and 
Coata  Rica;  cunmiuite 
due  by  10-27-97; 
publshed  »2S-97 
AGRICULTURE 
DEPARTMBfT 


Tiaa  aasiatance  program;  CFR 
part  tamowad;  oommeraa 
due  by  10-29-97;  publahad 
9-2947 

AGRICULTURE 


Aganqr 

Tiaa  asadarKa  program; 
impiamentalion;  comments 
due  by  10-2947;  publshed 
9-2947 

AGRICULTURE 


LJ0UUIC 

apei 

and 


■peciNcalona  lor 


and 

for24Jm4A 


kV 


due  by  1&27-97; 
publahad  8-2647 

AGRICULTURE 
D9ARTMENT 

Grants  and  cooperative 
.  .agreements  to  State  and 

local  governments, 

universities,  hospitals,  and 

other  norvprolt 

erganizatnns;  comments 

due  by  10-2847;  publshed 

fr-2947 

COMMERCE  D9ARTMENT 

Qrarrts  and  cooperative 
agreements  to  Stale  and 
tocal  governments, 
univeraities,  hospitals,  and 
ottier  nor>-prolil 
organizations;  comments 
due  by  10-2ft47;  publshed 
8-2947 

COMMERCE  D9ARTMENT 
If  pull  AOiiiiniwaBaii 


National  security  induatiial 
base  regulatiorts: 
Defense  priorities  and 
alocatkxn  system; 
comments  due  by  1031- 
97;  publshed  10-147 

DEPARTMBfT 
Trade 


Uruguay  Round  Agreements 
Act  (URAA): 
Antktumping  and 

countervailing  duties; 

conformance  artd  Federal 

regulatory  ratorm; 

commenta  due  by  10-27- 

97;  publahed  9-347 

COMMERCE  DEPARTMENT 


Beciric  loana: 


Fiahery  conservation  and 
management 
AtisvitK  tuna,  Atlantic 
swordfish,  Attanlc  t)ilMah, 
and  Mtanlic  shailt 
Isheries;  comments  due 
by  10-2747;  publshed  8- 
2847 
Caribbew.  GuK.  and  South 
Atlantic  fistiehes — 
Gulf  of  Menco  and  South 
Atlanlic  coastal 
migratory  pelagic 
raaourcea;  oommerrti 
due  by  10-29-97; 
publshed  10-14-97 
Oceen  and  coastal  reeource 
management: 
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Marine  sanctuaries — 
Thunder  Bay  National 
Mahr>e  Sanctuary; 
comments  due  tiy  10- 
3147;  published  7-23- 
97 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Grants  and  cooperative 

agreements  to  Stale  and 

kKal  governments, 

universities,  hospitals,  and 

ottier  non-profit 

organizations;  comments 

due  by  10-2847;  publshed 

8-2947 

DEFENSE  DB>ARTMENT 

Civilian  health  and  medial 

program  of  uniformed 

aenicea  (CHAIMPUS): 

CHAMPUSdual 
oompensation/confyct  of 
interest  provistons; 
exception  for  pert-time 
physician  emptoyees  of 
Government  agendea; 
comments  dua  by  10-27- 
97;  publshed  8-2647 
Grants  arxJ  cooperative 

agreements  to  State  and 

local  governments, 

universities,  hospitJals,  and 

other  non-profit 

organizations;  commenta 

due  by  10-2847;  publshed 

8-2947 

Vocatenal  rehablitaHon  and 
education: 

Veterara  educattorv— 

Educattonal  assistanca 
wtien  educational 
institutions  fail  to  meet 
requirements;  payments 
suapenskxi  and 
discontimjarxM; 
commeiito  due  by  10- 
27-97;  publshed  8-28- 
97 

DEFENSE  DEPARTMENT 

Engineers  Corpa 

Danger  zones  and  raatrictad 


Chesapeake  Bay,  Point 
Lookout  to  Cedar  Point. 
MD 

Correction;  comments  due 
by  10-3147;  publshed 
10-247 

BMJCATION  DEPARTMBfT 
Grants  and  cooparaliva 

agreements  to  State  and 

tocai  governments, 

universtties.  hospitals,  and 

other  nor>-pro(it 

organizatione;  comments 

due  by  10-2847;  publshed 

8-2947 

ENERGY  DB>ARTMBfT 

Grants  and  cooperative 
agreements  to  State  and 


local  governments, 
universities,  hospitals,  and 
ottwr  norvprofit 
organizations;  comments 
due  by  10-2847;  published 
8-2947 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polution;  standards  of 
performance  for  new 
stafnnary  sources: 
Taat  methods  and 
performance 
apecificatnns;  ediloriai 
changes  and  technical 
corrections;  comments 
due  by  10-2747; 
publshed  8-2747 
Airqualty  implementation 
plana;  approval  and 
promulgaiton;  various 
Staler 

New  Mexico;  comments  due 
by  10-2747;  publshed  9- 
2647 

Pennsytvania;  commenta 

due  by  10-2»47; 

publshed  9-2947 
Virginia;  comments  due  by 

10-2947;  publshed  10- 

14-97 

Claan  Air  Act 
Add  rain  program— 
Sulfur  dtoxida  opl-#is: 
raviaions;  comments 
due  by  10-2747; 
published  9-2547 
Grants  and  cooperative 
agreements  to  State  and 
tocal  governments, 
universities,  hospitals,  and 
ottier  non-profit 
organizaltons;  comments 
due  by  10-2647;  publshed 
8^947 

Hazaittoua  waste  progrwn 
auttnrizations: 
Texas;  comments  due  by 
10-2747;  publshed  9-12- 
97 

Pesticides;  tolerarKes  in  food, 
animal  feeds,  and  raw 
agricuRural  comrrradities: 
Cyromazina;  comments  due 

by  10-2847;  publahad  8- 

2947 

Oesmedipham;  commenta 

due  by  1028-97; 

publshed  8-2947 
Paraquat:  comments  due  by 

10-2847;  publshed  8-29- 

97 

Vinctozoln;  comments  due 
by  102747;  publshed  8- 
27-97 

EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

National  Drug  Conlral  PoBcy 
Offlea 

Grants  and  cooperalve 
agreements  to  State  and 


local  govemmanla. 
universities,  hoapHaia.  and 
ottier  norvprofit 
organizations;  comments 
due  by  10-2847;  publahed 
8-2947 

FEDERAL 


Radn  stabora;  tabte  of 
assignments: 
Hawaii;  comments  due  by 

10-2747;  publshed  9-11- 

97 

Tatevision  tyoadcaslng: 
Advanced  telavision  (ATV) 

systems — 

Digital  television  service; 
State  and  local  zoning 
and  land  use 
restrictions:  preemption 
authority:  commer4s 
due  by  10-3047; 
publshed  9-247 

FEDERAL  ELECTION 


Raporta  by  pdtical 
commitlees: 
Campaign-related  receipts 

and  dtabursements;. 

recordtog,  reporting*  and 

report  filng;  comments 

due  by  10-2747; 

publshed  9-2647 

FB>ERAL  BIERQENCY 
MANAGEMENT  AGENCY 

Grants  arx)  cooperative 
agreements  to  State  and 
tocal  governments, 
universities,  hospitals,  and 
ottier  non-profit 
organizations;  comments 
dua  by  1028-97;  publshed 
8-2947 

FEDERAL  MEDUTKM  AND 
CONCIUATION  SBtVICE 

Grants  and  cooperative 
agreements  to  State  and 
local  governments, 
universities,  hospitals,  wid 
other  non-profit 
organizations;  comments 
due  by  10-2847;  publahad 
8-29-97 

GBCRAL  SERVICES 
ADMMSTRATION 

Grants  and  cooperativa 
agreements  to  St^e  and 
local  governments, 
universities,  hospitals,  and 
other  non-profit 
organizations;  comments 
due  by  10-2847;  publtfiad 
8-2947 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 


by  10-2847;  publahad  7- 
3047 

Onjg  labelng  controls; 
manufacturing,  procesaing. 
packing,  or  holdng;  currant 
good  manufacturing 
practices;  comments  due  by 
10^7-97;  publahed  7-29«7 
Protectton  of  human  sut)>ects: 
Intormed  consent  tor  uaa  of 

Iwaalgaitonal  dnjga  and 

biotogica;  waiver 

procedures  tor  personnel 

in  caitain  tiaWaleW  or 


comments  due  by  10-29- 
97;  published  7-3147 

HEALTH  AND  HUMAN 


Stock  granta- 
Grants  and  cooperative 

agreements  to  State  and 

local  gowammanla, 

unfvaraAes,  hoapHals,  and 

ottier  non-profit 

organizations;  commenls 

dua  by  10-2847; 

publshed  8-2947 
Grar:ts  and  cooperativa 
agreements  to  State  and 
tocal  govammants, 
uiilvaralbaa,  hoaplala,  and 
otfiar  non-profit 
organizalions;  commania 
dua  by  10-2847;  publshed 
8-2947 

MTERKM  DEPARTMBfT 
Fiah  and  WHdMa  Sarvtea 

Endangered  and  threctfened 

Recovery  plana— 

Chittenango  ovate  amber 
snal;  comments  dua  by 
10-3147;  publshed  10- 
147 

INTERIOR  DEPARTMBfT 
Grants  and  cooporaMwa 

agreements  to  State  and 

local  governments, 

univeraitias,  hospitiBls.  ant 

ottier  non-profit 

organizations;  comments 

dua  by  102847;  publahad 

ft2M7 

MTBVIATIONAL 
DEVELOPMBfT 
COOPERATION  AOBICY 
AQancy  for 


Animal  drugs,  feeds,  and 
related  products: 
Madteatod  feed  mil 
itoenses;  comments  due 


Grants  and  cooperative 

agreements  to  Slate  and 

tocal  governments, 

universities,  hospitals,  and 

ottier  non-profit 

organizaltons;  comments 
,  due  by  10-2847;  publahed 

8-29-97 

JUSTICE  DEPARTMENT 

Grants  and  cooperalwa 
agreements  to 
local  goveinmante, 
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universities,  hospitals,  and 

other  non-profit 

nnjmii  iMioin.  conNnents 

due  by  10-28-97:  pubished 

8-29-97 
LABOR  DEPAnTMEMT 
Grants  and  cooperative 

agree<T\ents  to  State  and 

local  governments, 

universHies,  hospitals,  and 
norv-profit 

comments 

due  by  10-28-07;  published 

8-29-97 

UEQAL  SERVICES 
CORPORATION 

Assisted  suicide,  euthanasia. 

and  nwfcy  IdNno;  restrictnn; 

uiwwwiiu  due  by  10-30-07: 

published  9-30-97 
Cost  standards  and 

procedures;  comments  due 

by  10-28-97:  published  8- 

29-97 
NATIOIUL  AERONMmCS 
AND  SPACE 
'AOMMSTRATION 
Grants  and  cooperafhve 

loca^  Qowemnerte, 
univorsitios.  hospitals,  and 
other  non-protit 


SMALL  BUSINESS 
AOMMtSTRATION 
Grants  aixl  cooperative 

agreements  to  State  and 

local  governments, 

hospitals,  and 
norvprofrt 

ofgMiizellons;  comments 

due  by  10-28-07;  published 

8-2»07 
STATE  09ARTMBIT 
Grants  and  cooperative 

agreements  to  Stale  and 

local  govenwnenis, 

universities,  hospitals,  and 

other  norvprolit 

organizations:  comments 

due  by  10-28-97;  puMshed 

8-2047 
TRANSPORTATION 
DEPARTMENT 


due  by  10-2847;  published 

8^»47 
MATIONAL  ARCtffVES  AND 
RECORDS  ADMWiSTRATION 
Grants  and  cooperaMws 

agreements  to  SMa  mt& 

tocai  governments. 


Other  non-piofll 


due  by  10-28-97;  pubiahed 
8-29-97 

ARTS  AND  HUMANmES. 
NATIONAL  FOUNDATION 
nBDOviB  rtwnoBiian  on  vw 
Arts  and  the  HumanMe* 
Grants  and  riyipersliva 

agreements  to  Stale  and 

local  govenvnants, 

unlverallies,  hospitais,  and 

other  nort-proM 

nrganJTiitinni,  conwnents 

due  by  10-2847;  pubished 

8-29-07 

NATIONAL  SCeiCE 
POUNDATION 
Grants  and  oooperabve 

local  gowemmanta, 

unwersHiaa,  hoaplMBi  and 
other  norvproM 
oiganiialinns:  comments 
due  by  10-28-97;  pubiahed 
8-2»47 

MANAQEMEKT 


Ports  and ' 
SL  CWr  River,  temporary 
speed  Nmils  reduction: 
comments  due  by  10-20- 
97;  published  8-29-97 
ITagMlBs  and  marine  parades: 
Head  of  the  South  Rowing 
Regalia;  comments  due 
by  tO-27-97:  pubished  9- 
26-07 
VocflHonal  mlijUBliiuii  «id 
education: 

Veterans  educatior>— 
Educational  assistance 
witen  educational 
institulions  tatf  to  meet 
requirements;  payments 
suspension  arxl 

comments  due  by  10- 
27-07:  pubiahed  fr-28- 
97 

TRANSPORTATION 


Grants  and  cooperative 
agreements  to  Stal 
local  ijiiweiiMnailii. 
unlwaiMsai  hoapMa,  aid 
other  noi^pralll 


.    due  by  10-28-97;  pubiahed 
-    8-29-97 

TRANSPORTATION 


comments  due  by  10-30-97; 
pubished  10-3-07 


Airworthiness  dvectives: 
Awoapatiale:  oommei<s  due 

by  10-27-07:  ptOlahed 

10-1-07 
Awtxia;  comments  due  by 

10-27-97;  pubiahed  10-1- 

97 
OiHiaii  Aeroepace; 

commertts  due  by  10-27- 

97;  pubished  10-1-07 
Eurocoptar  Franca; 

commenta  due  by  10-27- 

97;  pubiahed  8-2fr«7 


McDonnell  Douglas; 

comments  due  by  10-27- 

97:  pubiahed  9-15-97 
New  Piper  Aircraft,  Inc.; 

comments  due  t>y  10-30- 

97;  published  8-22-97 
Puritan-Bennett  Aero 

Systems  Co.;  comments 

due  by  10-31-97; 

pubished  8-26-97 
Raytheon;  comments  due  by 

10-27-07;  pubished  10-1- 

97 

Class  E  airspace;  commer4s 
due  by  10-27-97;  pubished 
9-11-97 

GuM  of  Mexico  high  offshore 
airspace  area;  comments 
due  by  10-27-97;  pubished 
0-11-07 

TRANSPORTATION 
DEPARTMENT 


period;  comments  due  Xtf 
10-30-07;  pubiehed  8-1- 
97 

UNTTEO  STATES 
MFORMATKM  AQBWY 

Giants  and  cooperative 
agreements  to  State  arxl 
local  governments, 
universities,  hospitals,  and 
other  norvprofit 
orgar)izations;  comments 
due  by  10-2847;  pubished 
fr^2»47 

VETERANS  AFFAIRS 
D^ARTMBfT 

Grants  and  cooperative 
agreements  to  State  and 
local  governments, 
universitiea,  hoapitals,  and 
other  nor>-prolH 


Cngineeririg  and  traffic 

operations: 

RaHroadMghway  proiacta 
and  reimbursement  for 
ralroad  work  on  Federal- 
aid  highway  protects; 
comments  due  by  10-27- 
97;  pubiahed  8-2747 

TRANSPORTATION 
OEPARTMBIT 


due  by  10-2647;  pubiahed 
8-2947 

Vocational  rehabiMaion  and 


Motor  vehicie  safety 


Oocupant  crash  pmtectton 

Interior  mpact;  occupant 
-pfOtacUon;  comineiiti 
due  by  10-2747; 
pubiahed  »-2«47 

TRANSPORTATION 
OEPARTMBIT 


lequimnents;  payments 
suspension  md 

coiisnerto  due  by  10- 
27-07;  pubished  8-28- 
07 


L«T  OF  PUBLIC  LAWS 

ImttK.  no  PUDWC  DIM  WIHUI 

have  become  lew  vvera 
received  by  the  OfHce  of  the 
Federal  ftegister  for  inclusion 
in  todays  LMa«  Public 


>«.  1W7 


Rai  carriers: 
General  purpoae  noalinB- 
system;  proceduraa 


due  by  10^1-97; 
pubiahed  10-147 

TREASURY  DEPARTMBfT 


Alcohol,  tobaroo.  and  othar 

rosDng  oi  signs  ana  wraian 
noiflcaboa  to  purchasers 
of  handguns;  commeols 
due  by  10-2747; 
pubiahed  S-2747 

TREASURY  DIVARTMBfT 


Income  taxes: 


piano. 


teooncaiion  4Mfvice 


Free  elettiuiiit  mai 
noaacaaan  or  newiy  erwcna 
Pobic  Laws  is  now  avaiable. 
To  subacrttw,  send  E-mai  to 
POiiOQPttQOV  with  the 
tolOMng  moiMiloe  on  a  single 
hne: 

SUBSCRIBE  PENS-^ 
RASTMMIE  MS7MAME  (^ 
sutecrAa  ptfn&4  John  dot). 

Uaa  PBIS9QPO.0OV  to 
subacribe  or  unautMcriM  to 
fhia  lervice.  We  cannot 
reaporid  to  speciBc  inquiriea 
aant  to  this 
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This  checklist,  prepared  by  the  Office  of  the  Federal  Reysler.  is 
published  weekly.  H  is  arranged  in  the  order  of  CFR  tides,  stock 
numbers,  prices,  and  revision  dates. 
An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

WMk  and  which  is  now  available  for  sale  at  the  Government  Printing 
OfHoe. 

A  "•"  pracadaa  each  entry  that  la  now  awailaMa  on-Nna  through 
tf*>Oo»amn>eiit  Printing  Offlca'a  &>0  Access  aarvica  at  ht^tf 
«r«fw.accaaa.gpo.0ownaratefr.  For  Information  about  GPO  Access 
can  1-aes-2«3449e  (loN  fraa). 

A  checklist  of  current  CFR  vokimes  comprising  a  complete  CFR  set. 
alao  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  wtiich  is  revised  monthly. 

The  annual  rate  for  subscription  to  ail  revised  volumes  is  $951  00 
(tomestic,  $237.75  additional  for  foreign  mailing. 
MaH  orders  to  the  Superintendent  of  Documents,  Attn:  f^ew  Oiders. 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  AN  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account.  VISA.  Master  Cart,  or  Discovw).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (2Ca| 
S12-1800  from  8«)  a.m.  to  4:00  pjn.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2290. 


•1, 2  (2  Rasarvod) 

•3  (1996  CompioNon 
and  Ports  100  and 
101) 


SParta: 

•)-«99  

•700-1199  

•1200-End,  6  (6 
Reserved)  ....... 


(869-032-00001-8) $5J)0       Feb.  1.  1997 


(W9432^)0002-6) 20A)  '  Jat  1. 1997 

(869-03240003-4) ......  7X0  kn.  1. 1997 

(869432^)004-2)  34i)0  Jat  I.  1997 

(86^)3240005-1) ...»  2UXi  Jm.  1. 1997 


(8«W)32-00006-9)  .„...     3100       Jan.  1.  1997 


71 

•0-26 

•27-52 

•53-209 ..... 

•210-299  ... 

•30OO99... 

•400-699... 

•700499  .... 

•900499.... 

•1000-1199 

•1200-1499 

•  1500-1899 

•1900-1939 

•1940-1949 

•1950-1999 

•200O«Ml 


•  Parts: 
•1-199  .... 
•200-End. 


101 

•(K60  ...„ 
•51-199  „ 
•200^499 
•SQO-End. 

•11  


121 

•1-199  ... 

•200-219 

•220-299 

•30IM99 

•600-599 

•600-End 

•13 


.  (869-032-00007-7)  —  26i)0        Jm.  1.  1997 

.  («6W)3240008^  ...„  30i)0       Jot.  1.  1997 

.(86W)324000M) 22X0       Jw.  1.  1997 

-  (86W)3240010-7) —  44X0       Jen.  1.  1997 

.(869452-00011-5)......  22X0       Jan.  1,  1997 

.(86W)3240012-3)_....  28X0       Jan.  1. 1997 

.(86W)3240013-1) ......  31X0       Jw.  1.  1997 

.  (869-03240014-0) 40X0  Joi.  1,  1997 

.  (86W>32-00015-a) 45X0  Jtr.  1. 1997 

.(86W)3240016-6)„....  33X0  Jw.  1.  1997 

(869-032-00017-4) 53X0  Jo*.  1.  1997 

(869-032-00018-2) 19X0  Jot  1.  1997 

(86W)32-00019-1) 40X0  *».  1, 1997 

(86943240020-4) 42X0  Jan.  1.  1997 

.  (869^)3240021-2)  „_.  20X0  JWi.  1.  1997 

..(«6W)32-00022-l)._„  30X0  Jon.  1.  1997 

..(86W)32-00023-9) ......  39X0  Jm.  1,  1997 

..(86943240024-7) 33X0  Jan.  1,  1997 

..(869-03240025-5) 39X0  Jw.  1. 1997 

..(86^43240026-3) —  31X0  Jan.  1,  1997 

.  {86M32-00027-1) 3000  Jot  1.  1997 

.(869-032-000284) 42X0  Jcr.  1.  1997 

.(86^)32-00029-8)......  20X0  Jat.  I,  1997 

.(869-032-00030-1) 16X0  Joi.  1.  1997 

.(86W)3240031-0) 20X0  Jan.  1.  1997 

.(869-032-00032-8) 34X0  Jan.  1.  1997 

•C869-03240033-6) 27X0  Jan.  1.  1997 

.(869-0324003*^)...„.  24X0  Jc»i.  1.  1997 

(86W)32-00035-2)  —  40X0  Jai.  1, 1997 

(86943M0036-I)  —  23d00  Jan.  1.  1997 


TMa 


141 

•1-59  

•60-139  .... 
140-199  ..... 
•200-1199 
•I200-€nd 


151 
0-299  ...._ 
•300-799. 
•800«id. 


161 
•0-999  ..... 
•lOOO-End 


171 
•1-199  ... 
•200-239  . 
•24(K«)d. 


tSI 
•1-399  ..., 
•40O«id. 


191 
•1-140  .. 
•141-199  . 
•20(Knd. 

20  Parts: 

•1-399  .... 
•400^499. 
•SOO-End. 


21 

•1-99 

•100-169 

•170-199 

•200-299 

•300^499 

•600-599 

•600-799. 

•800-1299 

•130O«)d 

22  Parte: 

1-299  

•30O«kJ.. 

•23  


241 
•0-199  .._. 

200-499  

500-699  

•700-1699 
•1700-End 


..  (869432-00037^ 
-.(869432-00038-7) 
..(86943240039^ 
-.(86^432400404) 
-.(86943240041-7) 

..(869433-0D042-S) 
..(86943240043-3) 
..  (86^432-00044-1) 

..(869-03240045-0) 
..(86943240O46-6), 

..(869432-00048-4). 
..(86943240049^2). 
.(869-03240050^. 

..(869432-00051-4). 
.(86943240052-2). 

.  (869432-00053-1) . 

(869432^)00544). 

.  (86^432-00055-7) . 

(869432-00056-5). 
.  (869-032-00057n3) . 
.  (86943240068-1)  . 

.(8^9-032-000594).. 

(869432-00060^).. 
.  (86943240061-1) .. 

(86^432-00062-0).. 

(869-03240063-6).. 

(869-03240064-6).. 

(86^43240066-4).. 
.(869-03240066-2).. 

(869-03240067-1).. 


.(869-032-000684) 
(869-032-00069-7) 

.(86^432-00070-1) 

.  (86W)3240071-9) 
(869-03240072-7). 
.(869-03240073-6). 
■  (86^432-00074-9  . 
.  (86^432-00075-1) . 


36X0 
16X0 
30X0 
21X0 

21X0 
32X0 
22XB 


Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jan.  I,  1997 
Jan.  1,1997 

Jan.  1,  1997 
Jan.  1.1997 
Jan.  1,1997 


aOXO  Jan.  1, 1997 

34X0  Jan.  I,  1997 

21X0  Apr.  1,  1997 

32X0  Apr.  1, 1997 

40X0  Apr.  1,  1997 


^.  1,  1997 

14X0  Hf'  1. 1997 

33X0  Apr.  1,  1997 

30X0  Apr.  1,  1997 

16X0  Apr.  I.  1997 

26X0  Apr.  1.  1997 

46X0  Apr.  1,  1997 

42X0  Apr.  1,  1997 


21X0 

27X0 

28X0 

9X0 

soxo 

26X0 

9XQ 

31X0 

13X0 


Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 


42X0       Apr.  1,  1997 
31X0       Apr.  1,  1997 

26X0       Apr.  1.  1997 


32X0 
29X0 
18X0 
42X0 
18X0 

.  (869-032-00076-0) 42X0 


26 

•§§1X-1-1.60  (869432-00077-6). 

•S§  Ul-1.169 (869-032-00078^  , 

•§§  1.170-1  JOO (869-032-00079^4) .. 

•§§1^01-1400 (869^03240060-6) . 

•§§  1401-1440 (86^432-00081-6)  „ 

•5§1.441-li00 (869432-00062-4)  .. 

•K  1.501-1.640 (869432-00683-2) .. 

•§§1.641-1X50 (86^432-00064-1) .. 

•§§1X51-1.907 (869432400654)  „ 

•K  1.906-1.1000  (66943240066-7)  „ 

•§§1.1001-1.1400  (869-032-00067^.. 

•§§  1.1401-End  „ (669-03240068^3) .. 

•*« (869-03^00069-1) .. 

30-39  (869432-00O9O-5) .. 

•«W9 (86943240091-3) .. 

•50-299 (869-03240092-1)  „ 

30O499 (86^432-00093-0) .. 

50O<99 (869-03240094-8) ... 

•600*ld (869-032-00095-3) ... 

27PartK 
1-199 


21X0 


31X0 
22X0 
39X0 
22X0 
26X0 
33X0 
34X0 
34X0 
35X0 
45X0 
36X0 
25X0 
17X0 
18X0 
33X0 
6X0 
9i0 


Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.1.  1997 
Apr.  1. 1997 

Apr.  1,  1997 

Apr.  I,  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1,1997 
Apr.  1,  1997 
Apr.  1. 1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  I,  1997 
Apr.  1. 1997 
Apr.  1.  1997 
Apr.  1, 1997 
Apr.  1.  1997 
Apr.  I,  1997 
Apr.  1, 1997 
Apr.  1,  1997 
Apr.  I,  1997 
*tpf.  I,  1990 
Apr.  1,  1997 


(869-032-00096^ 48X0       Apr.  1.  1997 
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Vi^na 


1-43 


.(869-032-00097-2) 


•0-99 
•10(M99 


.C»a»-0a»ODMlM> 
>CMi9-032-0B099^  . 


.(U9-O32-0OMO-9 

.  caaMoa-ooioi^ 

.  (Mi9-032-0010M9 


17J» 

asyoo 


-I999 (8«9-033-0DI0}-1) 

•1900-1910  Q§  1900  to 

19M1999) (8«9-032-0010M) 

1910  (H 19101000  to 

«i«  (M»-032-aO)05-7) 

•I911-192S (M9^O33-00106-S) 

MM «A9-oa»-osns-7) 

■•1927-End  (aa9-032-0010»-l) 


.  (M»-a33-OOIO9-0| 
.  (869-032-001 M^ 
.(M9-032O011I-1) 


27iB 
12J0O 
41iS 
21J0O 


2»jOO 
19jOO 
30jOD 


•i-m 


•7ao«id 


91 
•0-199 


.(M»-032-O0n>0| 
.(869-Q3MJ0121-I) 


M9,VaLI_ 
1-99,  Vol  I. 
1-39.  VoLB 

I-m 

••191-J99_ 
•«IK639_ 


28AI 
3200 

20L0D 
33iB 

ISuOO 
19J0 


700-799. 
«0€nd 


.(869-032-001)4-61 
.(8«H»2-00nS-O 
.(8flMI32-00n6-2) 
.(869-03^00117-1) 
.(869402-00118-9) 
.(869-03»4)0119-7). 


42J0O 
S100 
3300 
2200 


•i-iai_ 

125-199 


.  (B69-0324ni20-1) 
.(869-032-00121-9) 
.(869-028-00130-1). 


Ml 
1-299  _. 
300^399. 
40MM1 


.(869-0324)012>6) 

(869-032-00124-3) 

.(869-032-a012S-1) 

.(869-032-00126-0) 


27O0 

27O0 
3200 

2800 
27O0 


1-199 


20»fnd 

87 


.(8lf9-0324)0127-«) 

(8694)32-00128-6) 

.(869-028-00136-0) 

.(869-032-00130-Q 


ISOO 

20O0 
2100 


0-17  _ 
10«id 


.  (869-02S-a0138-6) 
.(8694)32-a0132-«. 

.(869-02S-00140-9. 


•)-S1 


«M2 
»4} 


•138. 
•136-149 
•1S0-189 
•190-259 
260-216.- 
•260-299 
•300-399 


(869-032-00134-1) 
.(8694B8-0014M) 
.(869-028-00142-4) 
.(869-028-0014M). 
.(869-028-00144-1) 
.(869-032-001409 
.069-032-00141-3) 
.(869-028-00146-7) 
.(M9-Q28-00147-5) 
.(B694I2OO0I48-3) 
.(8694024X1145-6) 
.(8694)324l)146-9 
.(*694)304»1S1-D 
.(869-028-00152-1) 
.(869402-00149^ 
.(869-02O4»1S>4)) 
.(869-038-00154-8) 


27O0 

34O0 

2M0 

31O0 
5100 


47O0 
1900 
5700 
3400 
3100 


3508 
33jOO 
2200 


5300 
28O0 


fi0l.  1. 1997 


JKfl 


Jiiri 


Mlfl 

1 
1 

Jtiy) 

1 

•Mri 
*juiri 

Mr\ 
Ji^i 

Ji*r» 
m\ 

J»4yi 
^^ 

Mr\ 
J^« 

Jiiyi 

Juhri 
Ji4iri 

Juhri 
J«*ri 
Mf\ 

JuUri 
Juiyi 
JJyi 
J«^i 
J»4ri 
Ji^i 

J»4ir1 
Jiiyi 
Juiri 


•700-719 


1997 

1997 
1997 
1997 
1997 

1997 

1997 
1997 
199* 
1997 
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Export  control: 
Used  motor  vdiicks;  exportation  rsquireiiMntB,  55764- 
55766 


Customs  fees: 
User  fee  airports;  customs  services.  55846-55847 
^Meetings: 

Customs  Modernization  Act  (Mod  Act);  live  entry 

requirement  for  non-automated  entry,  55847-55848 


RULES 

Vixational  rriiiabilitaticm  and  etjucation: 
Vetoans  education — 
Miscellaneous  educational  assistance  and  benefits 
revisions,  55759-55762 


Federal  Acquisition  Regulation  (FAR): 
Agency  infannation  collection  activities — 
Proposed  coUection;  comment  request.  55788-55789 

Drug  Enforcement  Administration. 

NOTICES 

Applications,  hecaings,  determinations,  etc.: 
aty  Drug  Co.;  correction,  55849 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  <»iwiirt«nrft  eligibility  determinaten 
petitions: 
Stanwood  Mills.  Inc.  et  aL,  55781-55782 
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Education  Dapartmanl 
Nonccs 

Agency  infonnation  collection  activities: 
Propoeed  collection;  comment  request.  55789-55790 

Emptoymant  and  Training  Administration 
Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55832-55833 

Enacgy  Oapaflmant 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Atomic  energy  agi^ments;  subsequent  arrangements,  55790 
Meetings: 
American  Statistical  Association  Committee  on  Energy 

Statistics,  55790-55791 
Environmental  Management  Site-Specific  Advisoiy 
Board— 
Femald  Site.  55791 

Oak  Ridge  Reservation;  correction.  55792 
Paducah  Gaseous  Diffusion  Plant,  ICY,  55791-55792 

Exacutiva  Offica  of  ttw  Praaidant 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Fadaral  Aviation  Adminiatration 


Airworthiness  directiTes: 
Airbus,  55726-55728 
Boeing,  55728-55729,  55732-55736 
McDonnell  Douglas,  55730-55732 

Fadavai  Conmiunlcationa  Comniiaaion 

IVJLEa 

Common  carrier  services: 

North  American  Niunbering  Plan  administratioii — 
Carrier  identification  codes.  55762-55763 
Radio  stations;  table  of  assignments: 

Arizona  et  al.,  55763 

radaral  Energy  Regulatory  Commiaaion 

Nonccs 

Electric  rate  and  ccoporate  regulation  filings: 
Consolidated  Edison  Co.  of  New  York.  Inc.,  et  al..  55800- 

55803 
Golden  Spread  Electric  Cooperative.  Inc.,  et  al..  55803- 

55806 
Maricet  Responsive  Energy,  Inc.,  et  al.,  55806-55809 

Hydroelectric  applications.  55809 

Applications,  hearings,  determinations,  etc.: 
Detroit  Edison  Co.,  55792 
Iroquois  Gas  Transmission  System,  L^P..  55792 
KN  Interstate  Gas  Transmission  Co.,  55792-55793 
KN  Wattenberg  Transmissiofi  Limited  Liability  Co..  55793 
Maine  Public  Service  Co..  55793 
MidAmerican  Energy  Co.,  55793-55796 
North  Atlantic  Pipeline  Partners,  LP..  55796-55798 
Northern  Indiana  Public  Service  Co.  et  al.,  55798 
Phibro  Inc.,  55798 

Tennessee  Gas  Pipeline  Co.,  55796-55799 
Transcontinental  Gas  Pipe  Line  Corp.,  55799-55800 
Williams  Natural  Gas  Co.,  55800 

Federal  Marttiine  Convniaaion 

Nonccs 

Meetings;  Sunshine  Act.  558M) 


Federal  Reeerva  Syateni 

Nonccs 

Meetings;  Sunshine  Act,  55810 

Financial  Management  Servksa 
See  Fiscal  Service 

Flacal  Service 

pnopoaco  RULES 
Federal  agency  disbursements: 
Federal  payments;  conversion  of  checks  to  electronic 
funds  transfer  in  two  phases 
Hearing  in  Los  Angeles,  CA.  55773 

NOTICES 

Federal  debt  collection  and  discount  evaluation:  Treasury 
current  value  of  funds  rate,  55848 

Flah  and  Wildlife  Service 

PROPOSED  RUlfS 

Endangered  and  threatened  species: 
Recovery  plans — 
Grizzly  bear,  55774 
NOTICES 

Environmental  statements;  availability,  etc.: 
Oregon  Forestry  Department;  habitat  conservation  plan; 
meetings.  55824-55825 

Food  and  Drug  AdminiatrBtlon 

RULES 

Medical  devices: 
Mammography  quality  standards,  55852-55994 

Food  Safety  and  Inapection  Service 

RULES 

Nonfood  compounds  and  proprietary  substances; 

announcement  retraction.  55996 
PROPOaED  RULES 
Meat  and  poultry  inspection: 
Sanitation  requirements  for  official  establishment,  55997 

Foreat  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Chippewa  and  Superior  National  Forests,  MN,  55776 

General  Services  Adminiatration 

NOTICES 

Federal  Acquisition  Regidation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request.  55788-55789 

Haeltti  and  Human  Servicaa  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Ccmters  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
hupector  General  Office,  55810-55815 

Health  Cars  Rnancing  Administration 

PWOPOSED  RULES 
Medicare: 
Solvency  standards  for  provider-sponsored  organizatioiis; 
negotiated  rulemaking  conunittee —  ^ 

Meetings.  55773-55774 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  55820 
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HouBing  and  Urtian  Development  Department 


AgBDcy  information  collection  activities: 
Proposed  collection;  comment  request,  55820-55824 

IwaanAffaIra  Bureau 

PNOPOSED  RULES 

Fish  and  wildlife: 
Columbia  River  Indian  in-lieu  fishing  sites;  use,  55767- 
55768 


Environmental  statements;  notice  of  intent 
Cabazon  Band  of  Mission  inrfiana  Resource  Recovery 
Park  Project.  CA.  55825 

imenor  uepanmant 

See  Fish  and  Wildlife  Service 
See  Indian  Affeirs  Bureau 
See  Land  Management  Bureau 
See  National  Puk  Service 

imemal  Revenue  Service 

RULES 

Income  taxes,  etc.: 
WitUiolding  of  tax  on  certain  U.S.  source  income  paid  to 
foreign  persons  and  related  collection,  refunds,  and 
credits,  etc. 
Correction.  55849 
PRpPOSH)  RULES 
Income  taxes,  etc.: 
Elective  entity  classification;  treatment  of  changaa. 
55768-55773 

International  Trade  Administration 

NOTICCS 
Antidumping: 
Cut-to-length  carbon  steel  plate  from — 
Finland.  55782-55783 
Export  trade  certificates  of  review.  55783 

Juatica  Department 

See  Drug  Enforcement  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  55830- 
55832 

Labor  Department  «> 

See  Employment  and  Training  Administration 

See  Veterans  Employment  and  Training,  Office  of  Assistant 

Secretary 
NOTICES 

Ageiu:y  information  collection  activities: 
Submission  for  OMB  review;  conunent  request.  55832 

Land  Hanagement  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  55825- 
55826 
Realty  actions;  sales,  leases,  etc: 

Arizona,  55826 
Survey  plat  filings: 

Illinois.  55826 

Legal  Sarvicea  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  55833-55834 


Ubrary  Of  Congiaaa 

See  Copyright  Office.  Library  of  Congress 

rtoUorwi  Aeronautica  and  Space  Adminiatratfon 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities — 
Proposed  collection;  comment  request.  55788-55789 
Meetingt: 

International  Space  Station  Advisory  Committee,  55835 

NaUonai  Foundation  on  the  Aria  and  the  HumanWea  . 

NOTICES 

Meetings: 
International  Exhibitioiu  Federal  Advisory  Committee. 
55835 

Nationai  Oceanic  and  Atmoapheric  Adminlatratky) 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Magnuson  Act  provisions 

ObsCTver  health  and  safety,  55774-55775 
Northeastern  United  States  fisheries — 
Summer  flounder,  scup,  and  Black  Sea  bass;  correction. 
55849 
NOTICES 
Agency  infiomiation  collection  activities: 

Proposed  collection;  comment  request,  55783-55784 
Meetings: 
California  salmonids  protection;  memorandum  of 
understanding  between  National  Marine  Fisheries 
Service  and  California.  55784-55785 
North  Pacific  Fishery  Management  Council.  55785-55786 
Western  Pacific  Fishory  Management  Council.  55788- 
55787 
Permits: 
Marine  mammals,  55787-55788 

National  Park  Sarvloa 

NOTICES 

Environmental  statements;  availcAility,  etc.: 
San  Francisco  Maritime  National  Historical  Park,  CA, 
55826-55827 
Environmental  statements;  notice  of  intent 
Sequoia  and  Kings  Canyon  National  Parks,  CA,  55827- 
55828 
Meetings: 
Aniakchak  National  Monument  Subsistence  Resource 

Commission,  55828 
World  Heritage  Federal  Interagency  Panel,  55828-55829 
National  Register  of  Historic  Places: 
Pending  nominations,  55829-55830 

Nuclear  Regulatory  Commiaaion 

NOTICES 

Environmental  statements;  availability,  etc.: 
Entergy  Operations,  Inc.,  et  al.,  55837-55838 
Western  Nuclear.  Inc..  55838-55840 
Meetings;  Simshine  Act,  55840 
Organization,  functions,  and  authority  delegations: 
Local  public  document  room  relocation  and 
establishm«it — 
Northern  States  Power  Co.;  Prairie  Island  OfEiite 
Independent  Spent  Fuel  Storage  TnntwllaHon; 
dosiue,  55840 
Petitions;  Director's  decisions: 

Northeast  Utilities:  correction,  55841 
Applications,  hearings,  determinations,  etc.: 
Duke  Energy  Corp..  55835-55837 


VI 
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Office  of  United  Stelee  Trade  RepfeoenteUve 
See  Trade  Representative,  Office  of  United  States 

Peraonnel  Menegement  Office 

RULES 
Excepted  aervice: 

Fellowships  and  similar  appointmotts.  55725-55726 

NOTICCS 

Agency  infonnation  collection  activities: 
Proposed  collectioni  comment  request.  55841 


NODCCS 

Guide  to  Manifest  Mailing  System;  revisions.  55841 

PfseMentiel  Documents 


Special  obeervunces: 
Consumers  Week.  National  (Proc.  7045).  56047-56048 

PubHc  Debt  Buieeu 

See  Fiscal  Service 

PubHc  HeeNh  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Rurel  Telephone  Benfc 

Nonccs 

Meetings;  Sunshine  Act.  55776 

Securttiee  end  ExchsnQe  Conwnieeion 
Nonccs 

Agmcy  infonnation  collection  activities: 
Proposed  collection;  comment  request.  55842 

Sodel  Security  Administration 
Nonccs 

Organization,  functions,  and  authority  delegations: 
Hearings  and  Appeals  Office,  55842 


Shipping  Coordinating  Committee.  55842-55843 

Textne  AQieements  Implementation  Commitlee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 


Toxic  Subetanceii  and  DIaeaee  Registvy  Agency 
See  Agency  for  Toxic  Substances  and  Disease  Registry 

^lade  nenrseenlBllMe  Office  of  United 


Unfisir  trade  practices,  petitions,  etc.: 
Korea;  barriers  to  U.S.  auto  products  imports; 
investigation  and  comment  request.  55843 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

Traaaury  Department 

See  Customs  Service 

See  Fiscal  Service 

See  Internal  Revenue  Service 


Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  55843— 
55846 
Organization,  functions,  and  authority  delegations: 

Tax  Policy  Office.  Policy  Senior  Advisor,  et  aL.  55846 


Affairs  Oepartment 


Vocational  rriid)iIitatiao  and  education: 
Veterans  education — 
Miscellaneous  educational  assistance  and  benefits 
revisions.  55759-55762 


EmploymenI  and  TraininQ,  Office  of 


NOTICCS 

Meetings: 
Veterans  Emplojrment  and  Training  Advisory  Committee. 
55833 


Separate  Parte  In  TMa 


Part! 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration.  55852-55994 

PartM 

Department  of  Agriculture.  Food  Safety  and  Inspection 
Service.  55996-55997 

Part  IV 

Department  of  Agriculture.  Animal  and  Plant  Health 
Inspection  Service.  56000-56033 

PartV 

Department  of  Agriculture,  Agricultural  Marketing  Service, 
56036-56043 

PartVI 

The  President.  56047-56048 


Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Electronic  BuUetln  Board 

Free  Elacbvaic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Regieter  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Pubic  Laws  Badronic  Notifleailon  Servloe 

Free  electronic  mail  notification  of  newly  macted  Public 
Laws  is  now  available.  To  subacribe.  send  E-mail  to 
rBiSmcrO.GaV  with  the  message:  SUBSCRIBE  PENS-L 
FmSTNAME  LASTNAME.  The  text  of  the  Public  Laws, 
however,  is  not  available  through  this  service. 
Use  PENS9GPO.GOV  to  subscribe  or  unsubscribe  only.  Wo 
CANNOT  respond  to  specific  inquiries,  comments,  at 
requests  sent  to  PENSW90.GOV. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  ol  ttw  parts  affected  tfiis  nx)nth  can  tM  found  in  \ 
Reader  Aids  section  at  ttw  end  of  Itiis  issue. 
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Rules  and  Regulations 


This  section  of  the  F^DEI^AL  REOISTER 
contains  regulatory  documents  having  general 
applioability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  tittes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  eoU  t)y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Med  in  the  frst  FEDERAL 
REGISTER  issue  of  each  ' 


OFFICE  OF  PERSONNEL 
MANAQEMENT 

5CFRPart213 

FMtowship  and  Similar  Appdntments 
In  the  Exosptad  Servtc* 

AOGNCV:  Office  of  Personnel 
Management. 

ACnON:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  {OPhA)  is  consolidMing 
single-agency  excepted  service 
autiborities  for  filling  positions 
associated  with  fellowships, 
residencies,  industry-exchange,  student- 
stipend,  and  similar  programs  by 
establishing  two  Govemmentwide 
authOTities  in  tfaeii  place.  One  authority 
covers  feUow^p-type  programs,  while 
the  other  applies  to  student  employees 
who  are  paid  stipends  under  special 
statutory  provisions. 
ffFKmvE  date:  November  26, 1907. 
FOR  FURTHER  ■rORMATICIi  OONTACn 
Sylvia  Cole  on  (202)  606-0830,  TDD 
(202)  606-0023,  ot  FAX  (202)  606-2329. 
SUFFLBfKNTARY  MFOfRMTION:  In  OPM's 
ccmtinuing  efforts  to  simpUfy  the 
Federal  appointment  system,  we  are 
reducing  the  overall  number  of  excepted 
service  authorities.  As  part  of  this 
initiative  we  are  reviewing  all 
appointing  authorities  that  were 
established  to  meet  specific  agency 
needs,  to  determine  if  exception  is  still 
appropriate.  Where  it  is,  we  are 
identiiying  the  sitxiations  vdiere 
individual  agency  authorities  share 
enough  of  a  common  basis  that  they  can 
be  consolidated  into  a  single 
GovemmentMdde  appointing  authority 
that  would  apply  to  all  agencies. 

On  August  11,  1997  (62  FR  42943).' 
OPM  published  proposed  regulatioes  to 
establish  a  new  Schedule  A  authority 
213.3102(r)  that  would  consolidate 
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single-agency  authorities  covering  a 
variety  of  fellowship,  internship, 
residoocy,  industry-exchange  and 
similar  programs.  We  propped  to 
establish  a  separate  Scnedule  A 
authority  213.3102(s)  for  positions  filled 
by  studmt-employees  assigned  to 
Government  hospitals,  olinics  or 
medical  or  dratal  laboratmies  to  whom 
agencies  pay  stipends  authorized  under 
5  U.S.C  5351-5356.  These  positioDS  are 
placed  in  Schedule  A  because  it  is 
impracticable  to  examine  for  them. 

Our  proposal  also  included  a 
conforming  amendment  to  the  snvice 
limits  on  temporary  appointments  in  S 
CFR  213.104,  toindude  the  two  new 
appointing  authcaities  in  the  list  of 
exceptions  dted  in  5  CFR 
213.104(b)(3)(u). 

We  received  one  ctMnment  from  an 
agency  in  support  of  the  proposed 
regulatiiHis  and  are  adopting  them  as 
final  regulations  with  no  change. 

DocmnenUtiaB  oo  SF-SOr  Nodfication 
lActioa 


For  appointments  made  under 
Sdiedule  A,  section  213.3102(r). 
fellowship  and.  similar  programs, 
agancaes  should  dte  Legal  Authority 
Coda  W9S  on  the  SF  50,  Notification  of 
Personnel  Action.  For  appointments 
made  under  Schedule  A,  section 
213.3102(s),  student-employees  paid 
stipends,  agencies  should  use  Legal 
Authtnity  Code  WOT. 

Regalatary  Flexibility  Act 

I  oertify  that  these  ragulaticms  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
(induding  small  businesses,  smaU 
mganizaticmal  imits,  and  small 
govemmentai  jurisdictions)  because  the 
regulations  apply  only  to  appointment 
procedures  used  to  appoint  certain 
employees  in  Federal  agendes. 

Lift  efSobiects  ia  5  CFR  Part »» 

Government  employees.  Reporting 
and  recordkeeping  requirements. 
U.S.  Office  of  PocMHUwI  ManagBmenL 
Jaaioe  R.  Lachanoe, 

Acting  Directs: 

Accordingly,  OPM  is  """iTiling  5  CFR 
part  213  as  rollows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  dtation  for  part  213 
continues  to  read  as  follows: 


AutiMirity:  5  U.S.C  3301  and  3302,  B.O. 

10577.  3  CFR  1054-1958  Comp.,  p.  218; 
$213,101  also  issued  under  5  U.S.C  2103; 
§  213.3102  also  issued  under  S  U.S.C  3301, 
3302.  3307,  8337(h)  and  8456;  E.0. 12384, 47 
FR  22931.  3  CFR  1982  Comp..  p.  185;  axid  38 
U.S.C  4301  at  seq. 

2.  In  §  213.104  paragraph  (bMSKU)  it 
revised  to  read  as  follows: 

1 218.104   Special  pre>»>alon»lDr 
teniporary«  httanaMant,  or  aaaaoiiil 
iln8eliadulaA.B,orC. 


(3)  •  •  • 

(ii)  Poeitians  are  filled  und»  an 
authority  established  for  the  purpoaa  of 
enabling  the  appointees  to  continue  or 
enhance  their  education,  or  to  meet 
academic  or  professional  qualificatimi 
requiremoits.  These  indiuie  the 
authorities  set  out  in  paragraphs  (r)  and 
(s)  of  §  213.3102  and  paragraph  (c)  of 
§  213.3202.  and  authorities  granted  to 
individual  agendes  for  use  in 
connection  with  internship,  fellowship, 
residency,  or  student  programs. 

3.  In  §  213.3102.  paragraphs  (r)  and  (s) 
are  added  to  raed  as  follows: 


t2ia^08    EnOra 


(r)  Positions  estabUahed  in  support  of 
fellowship  and  similar  programs  that  are 
filled  from  limited  applicmit  pools  and 
(^wrate  under  specific  criteria 
developed  by  the  emplojfing  agency 
and/or  a  non-Federal  organizatian. 
These  programs  may  include:  internship 
or  fellowship  programs  that  provide 
developmental  or  professional 
experiences  to  individuals  who  have 
cixnpleted  their  formal  educatiao; 
training  and  assodateship  programs 
designed  to  increase  the  pool  of 
qualified  candidates  in  a  particular 
occupational  spedalty;  professionaiy 
industry  exchange  programs  that 
provide  for  a  cross-fertilization  between 
the  agency  and  the  private  sedor  to 
foster  mutual  understanding,  an 
exchange  of  ideas,  or  to  bring 
experienced  practitioners  to  the  agency, 
residency  programs  through  which 
partidpants  gain  experience  in  a 
Federal  clinical  environment;  and 
programs  that  require  a  period  of 
Government  service  in  exchange  for 
educational,  finandal  or  other 
assistance.  Appointments  undo  this    ' 
authority  may  not  exceed  4  years. 
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(s)  Podtioiu  with  compensation  fixed 
under  5  U.S.C  5351-5356  when  filled 
hy  student-employees  assigned  or 
attached  to  Government  hospitals, 
clinics  or  medical  or  dental  laboratories. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(FR  Doc.  97-2S437  Filed  10-27-97: 8:45  an] 


DEPARTMENT  OF  TRANSPORTATION 
FsdMSi  Avtatton  Admlnlstratfon 

UCFRPwtat 

[DodRBl  No.  M— NM^18S*'A0!  AnwndHMlM 

at-10177;  Ao  wr-at-on 

RMZIIO-AAM 

AlRiDtltiln—  DIulUum.  JUibui  Mudil 


AOOCV;  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 


auMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300. 
A310,  and  A30O-600  series  airplanes. 
that  requires  performing  a  ram  air 
turbine  (RAT)  extension  test;  removing 
and  disassembling  the  RAT  uplock 
mechanism;  performing  an  inspection  to 
detect  corrosion  of  the  RAT  uplock 
marhanism.  and  replacement  with  a 
osw  Meembly,  if  necessary;  and 
cleaning  all  the  parts  of  the  RAT  control 
shaft  aiul  its  bearing  component  parts. 
This  amendment  is  prompted  by  reports 
indicating  that  the  RAT  did  not  extend 
during  ground  testing,  due  to  corrosion 
in  the  uplock  pin/shait  and  the  needle 
bearing  of  the  RAT.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  such  corrosion  of  the 
RAT,  which  could  result  in  failure  of 
the  RAT  to  deploy  and  subsequent  loss 
of  emergency  hydraulic  power  to  the 
flight  controls  in  the  event  that  power 
is  lost  in  both  engines. 
DATES:  Effective  December  2. 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
2. 1997. 

AMMBBSCS:  The  service  information 
refiarenced  in  this  AD  may  be  obtained 
firom  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Fedraal  Aviation 
Administration  (FAA),  Transport 
Airplane  Oirectorate,  Rules  Docket. 


1601  Und  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW  ,  suite  700,  Washington.  DC 
FOR  FURTHER  WFOWIATIOW  CONTACT: 
Manager,  International  Office,  ANM- 
113,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056; 
telephone  (425)  227-2110;  fax  (425) 
227-1149. 

tUPPLBKKTAIIY  WTOWMATWN:  A 
proposal  to  amend  part  39  of  the  Feders^ 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A300.  A3 10,  and  A300-600  series 
airplanes  was  published  in  the  Fe«kral 
tigisiir  on  February  19,  1997  (62  FR 
7300).  That  action  proposed  to  require 
a  RAT  extension  test  during  ground 
testing;  removal  and  disassembly  of  the 
RAT  uplock  mechanism;  a  visual 
inspection  to  detect  corrosion  of  ^le 
RAT  uplock  mechanism,  and 
replacement  of  the  assembly  with  new 
puts,  if  necaaaary;  and  cleaning  of  the 
lever  assembly  and  its  associated  parts. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
considention  has  been  given  to  the 
comments  received. 


ot  Deeiii  ipti ve  Langnaga 

One  commenter  points  out  that 
throughout  the  proposed  *AD  it 
r^ernoces  ram  air  turbine  (RAT)  uplock 
assembly  and  lever  assembly  as  if  these 
■aaemblies  are  the  same  unit.  HoMrever, 
Airbus  Swvice  Biilletin  A310-29-2076, 
dated  April  1. 1996  (which  is  referenced 
in  the  proposal  as  an  appropriate  source 
of  service  information)  refers  to  these 
assemblies  as  separate  imits.  The  FAA 
finds  that  clarification  of  this  point  is 
necessary. 

The  FAA  finds  that  "RAT  uplock 
assembly"  does  not  appear  in  the 
proposed  AD.  but  "RAT  lever  assembly" 
does.  The  FAA  has  determined  that  the 
phrase  "RAT  uplock  mechanism," 
which  includes  both  the  levn  assembly 
and  uplock  unit,  provides  a  more 
complete  description,  than  the  phrase. 
"RAT  lever  assembly."  The  FAA  has 
revised  the  final  rule  to  include 
reference  to  "RAT  uplock  mechaaism" 
and  added  a  new  NOTE  2  to  provide  a 
definition  of  that  phrase. 

n«f4i^>yH5m  ^rfKey»»  Biiieiiti 

One  commenter  points  out  that 
paragraph  (a)  of  the  proposed  AD 
references  accomplishment  of  paragraph 
(a)(1),  (a)(2),  (aH3).  and  (aK4)  of  the  AD; 
however,  paragraph  (a)(3)  and  (aX4)  of 


the  proposed  AD  are  missing.  The  FAA 
acknowledges  that  it  inadvertently 
included  a  reference  to  paragraphs  (aX3) 
and  (a)(4)  in  paragraph  (a)  of  the 
proposed  AD.  The  FAA  has  revised 
paragraph  (a)  of  the  final  rule  to  delete 
these  references. 

Request  To  Definr  Replacement  of 
Corroded  Paris 

One  commenter  requests  that 
paragraph  (a)(2)(ii)  be  revised  to  allow 
reinstallation  of  the  corroded  part  and 
require  its  replacement  within  30  days. 
The  commenter  points  out  that 
opentora  would  have  to  stock  every  part 
of  the  subject  assembly  at  the  inspection 
stations  (which  is  not  very  practical),  or 
its  airplanes  would  have  unnecessary 
time  out-of-service  while  waiting  for 
parts.  The  FAA  has  reconsidered 
replacing  corroded  parts  prior  to  further 
flight  The  FAA  finds  that  the  cleaning 
and  lubrication  procedures  of  the  RAT 
uplock  mechanism  can  be  accomplished 
on  a  temporary  basis,  in  lieu  of 
replacement  of  corroded  parts. 
However,  unlike  the  12-month 
compliance  time  recommended  in  the 
Airbus  service  bulletins  specified  as  the 
appropriate  service  informaticHi  for  this 
AD.  the  FAA  has  det«mined  that  the 
corroded  parts  must  be  replaced  within 
30  days  following  accomplishment  of 
the  cleaning  and  lubrication.  The  FAA 
finds  that  this  compliance  time 
represents  the  maximum  interval  of 
time  allowable  wherein  the  subfect 
replacement  could  reasonably  be 
accomplished,  imcorroded  parts  could 
be  obtained,  and  an  acceptal)le  level  of 
safety  could  be  maintained.  Therefore, 
the  FAA  has  revised  paragraph  (aM2Xii) 
of  the  final  rule  accordingly. 

Raviakni  of  CompliaBce  Time  hi 
Paragraph  (a)  of  tUa  AD 

In  addition,  the  compliance  time 
specified  in  paragraph  (a)  of  this  AD  has 
been  revised  to  state,  "30  months  since 
date  of  manufecture,"  rather  than  "30 
months  total  time-in-sovice,"  as  stated 
in  the  proposed  rule.  This  change 
clarifies  that  the  compliance  is  to  be 
determined  based  on  calendar  time, 
without  regard  to  the  amount  of  time  for 
which  the  airplane  is  operated. 

CoachiaiBn 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 
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Coet  Impact 

The  FAA  estimates  that  80  Airbus 
Model  A300,  A310.  and  A30O-«00 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  wiU  take 
approximately  10  work  houra  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufecturer 
at  no  cost  to  the  operator.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$48,000,  or  $600  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
opmator  has  yet  acctHnplished  any  of 
the  requirements  of  this  AD  action,  and 
tiiat  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Kagnlalory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government 

Therefore,  in  accordance  vritit 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  fiederalism  implications  to 
warrant  the  preparatitm  of  a  Federaliam 
Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
R^nlatocy  Policies  and  Procedures  (44 
FR  11034.  Fetwuary  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
tuuler  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  {weparad  for  this  action  and  it  is 
contained  in  the  Rules  Dockat  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption , 


Urt  of  SnhfRt"  <■  M  CFR  Paitat 

Air  txan^Mirtation,  Aircraft.  Aviation 
sahty.  Incorporation  by  reference, 
Safisty. 

AdoptioB  of  die  Amewfanent 

Accordingly,  pursuant  to  the 
authority  dal^atad  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3»-nAIRMK>RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthortty:  49  U.S.C  106(g).  40113. 44701. 

1301.13    (AmandatQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airwordiiness 
directive: 


97— 3S-00    Airtns  iadaslrie:  Amendment 
39-10177.  Docket  96-NM-155-AD. 

AppUcability:  All  Model  Aiitnu  Model 
A300,  A318.  and  A300-600  aerios  airplanes, 
certificated  in  any  category. 

Mole  1:  TUs  AO  sfqilias  to  each  airplane 
identified  in  the  preceding  applicatdlity 
proviaion,  regardlen  of  whetlier  it  has  been 
•  modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  ahend.  or 
lefiairad  so  that  tlie  perfonnance  of  the 
rsquirsniMits  of  this  AD  is  afEscted,  tiie 
ownor/operator  must  request  ^pcoval  tor  an 
alternative  method  of  compliaace  in 
eccordanca  with  pacagrapfa  (c)  of  this  AD. 
The  request  should  iiiclude  an  assessment  of 
the  efEect  of  the  modificatioa.  alteration,  or 
repair  on  the  lusafe  condition  addressed  by 
this  AD;  and,  if  the  unsaJe  condition  hm  not 
been  eliminated,  the  lequest  should  includ* 
specific  proposed  actions  to  address  it 

CoanjMantx:  Required  as  indicated,  unices 
accomplished  previously. 

To  detect  and  correct  c(»Tosion  of  the  lam 
air  turbine  (RAT)  uplock  pin/shaft  and 
needle  that  could  result  in  kilura  of  the  RAT 
to  deploy  and  suheequent  loss  of  emergency 
hydraulic  power  to  the  tUf^  controls  in  the 
event  that  power  is  lost  in  both  engines. 
aocompUafa  the  foUotring: 

(a)  FMor  to  the  accumulatioa  itf  30  months 
since  the  date  of  manufacture,  or  within  3 
months  after  the  effsctive  date  of  this  AO, 
whichever  occurs  later  Accomplish  the 
requiremants.of  paragraphs  (a)(1)  and  (a)(2) 
of  tfato  AD  ia  acmrdaace  trith  Airbus  Seivice 
Balletin  A30O-29-010fl,  dated  April  1,  1996 
(for  Mode)  A300  series  airplanes);  A310-29- 
2078.  dated  April  1, 1996  (for  Model  ASIO. 
series  airplanes);  or  A300-29-e037.  dated 
April  1. 1996  (for  Model  ASOO'^OO  series 
ahplanes);  as  applicable.  Thereeftet,  repeat 
tfaaae  actioBs  at  intervals  not  to  exceed  30 
months. 

(1)  Perform  a  RAT  extansien  test  on  the 
ground,  in  accordance  with  the  procedures 
specified  in  the  Maintenance  ManuaL 

(2)  Disassemble  and  remove  the  uplock 
marhanism  of  the  RAT  and  perfonn  a  visual 
inspection  of  the  uplock  mechanism  to  detect 
cuuueion,  in  accordance  with  the  applicable 
service  bulletin. 

Nate  3:  For  the  purposes  of  this  AD,  the 
RAT  uplock  mechanism  includes  both  the 
lever  aaaemltly  and  uplock  unit 

(i)  If  no  corrosion  is  detected:  Prior  to 
hirther  Sight,  dean  and  lubricate  the  upItxJc 
mechanism  and  its  associated  parts,  reinstall 
the  assembly,  and  perfocm  a  retraction/ 
extension/retractiaa  of  the  RAT.  in 
accordance  with  the  untlicable  serviee 
bulletin. 


(ii)  Vany  corrosion  is  detected  io  any  part 
of  the  uplock  mechanism,  prior  to  further 
flight,  accomplish  either  pangr^ 
(aX2Kii)(A)  or  (a)(2)(uKB)  of  this  AO  in 
accordance  with  the  applicable  senrics 
bulletin. 

(A)  Replace  the  uplock  mechanism  with  a 
new  part  and  perform  a  retraction/exteasion/ 
retraction  of  the  RAT,  in  accordance  with  tha 
applicaUe  service  bulletin.  Or 

(B)  Qeen  and  liibricate  the  uplock 
mechanism  and  its  associated  parts.  Within    . 
30  days  fallowing  accomplishment  of  this 
cleaning  and  lubrication,  replace  the  upkxJc 
mechanism  with  a  new  part  and  peftmm  a 
retraction/extension/zetraction  <rf  the  RAT. 

(b)  Initial  accomplishment  of  te  aclioiu 
required  by  parapaph  (a)  of  this  AO  that 
have  been  performed  in  accofdaaca  with 
Airbus  All  Operator  Telex  (AOT)  29-16. 
Revision  01.  dated  lanuary  10, 1996.  is 
oobaidered  acceptable  for  compliance  with 
the  initial  RAT  extenrion  test  and  an  initial 

•  visual  inspection  as  required  by  paragraph  (a) 
of  tliis  AD.  Ho««ever,  ttia  first  eepetHive 
inspection,  as  required  by  parsgnph  (a)  of 
diis  AD,  must  be  |Mifinii»ril  within  30 
months  altar  that  RAT  extension  test  and 
visual  inspection  were  conducted,  and 
repealed  thereafter  at  intervals  not  to  exceed 
30  months. 

(c)  An  alternative  w^fithod  of  oooipUaikoe  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safaty  may  be 
used  if  approved  by  the  Man^w, 
Studanhxation  BraiKh.  ANM-113,  FAA. 
Transport  Airplane  Directcaale.  C^aretoss 
shall  sofamit  their  requests  tluough  ki 
appropriate  FAAPiiacipal  Maintenaixa 
Inspertnr,  who  may  add  comments  and  than 
send  it  to  the  ^^all^^|ll.  Staadardiatkm 
Branch.  ANM-US. 

Note  3:  Infcnnaliaa  ooaoaniiBg  the 
existence  of  approved  aham^ve  methods  of 
compliance  with  this  AO.  if  any,  may  be 
obtained  from  the  Stanriarrfiiatioo  Bnuich. 
AIAif-113. 

(d)  Special  Bight  permits  may  be  issued  in 
aocordance  «rith  sections  21.197  and  21.199 
of  the  Federal  Aviaticm  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(e)  Tha  actions  shall  be  done  in  ■^^•"■ii^f^t 
with  Alifaus  Service  BttUalin  A300-29-01oe, 
dated  April  1, 1996;  Airbus  Service  Bulletin 
A31»-ae-2076.  dated  April  1, 1996;  or 
AiriMB  Service  BuUette  A300-29-6037. 
dated  April  1, 1996;  as  applicable.  This 
incarparation  by  refisrence  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  S52(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Aiihas 
Industrie,  1  Rond  Point  Maurice  B^tV^r^. 
31707  Blagnac  Cedex.  Ffeance.  Cofriea  may  be 
inspected  at  the  FAA  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  OfBoe  of  the  Federal 
Ragistar.  800  North  Capitol  Street,  NW..  suite 
700.  Waahbigton.  DC. 

Note  4:  The  subject  of  diis  AO  is  addraaaed 
in  French  airworthiness  directive  95-16S- 
182  (B)  R2.  dated  )uae  5, 1996. 

(OThisamandmei 
2. 1997. 
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Issued  in  Renton,  Washington,  on  October 
20.1987. 
Darrell  M.  Pedenoa, 

Acting  Manager,  Trxuwport  Airplane 
Dinctorate.  Aircraft  Cmtifkxition  Senhce. 
(FR  Doc.  97-28320  Filed  10-27-97;  8:45  un] 
I  CODE  4ei«-«»-p 


DEPARTMBfT  OF  TRANSPORTATION 
Fedaral  AvMion  Adminlatnrtiofi 

14CFRPart39 

[DocfcM  No.  f7-Ny-a43-AI>:  Aimndmwit 
39-10179:  AO  97-0-04] 

RIN2120-nAA«4 

AifwufUiineas  DIfectfves;  Boeing 
Model  747  and  787  SeriM  AirplanM  ' 
Equippwl  With  General  El«:tric  (GE) 
CF6-60C2  Englnea 

AOBUCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747 
and  767  series  airplanes.  This  action 
requires  revising  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
prohibit  the  use  of  certain  fuels,  and 
either  replacing  the  existing  placard  on 
the  doat  of  tha  fueling  control  panel 
with  a  new  placard;  or  replacing  all 
dribble  flow  fiiel  nozzles  (DFFN)  with 
standard  fuel  nozzles,  which  terminates 
the  requirements  for  a  placard  and  AFM 
revision.  This  amendment  is  prompted 
by  a  report  of  an  engine  flameout  during 
cwtification  testing  due  to  the  use  of  JP- 
4  or  Jet  B  fuel.  The  actions  specified  in 
this  AD  are  intended  to  prevent  such 
mgine  flameouts  and  consequent  «nginw 
shutdown. 

DATES:  EfiiKtive  November  12.  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12, 1997. 

Comments  for  inclusion  in  the  rules 
docket  must  be  received  on  or  befiore 
December  29. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attmtion:  Rules  Docket  No.  97-NM- 
243-AD,  1601  Lind  Avenue.  SW.. 
Rmton.  Washington  98055-4056. 

The  service  infiatmation  refisrenced  in 
this  AD  may  be  obtained  from  Boeing 
Cnmmefdal  Airplane  Group.  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 


This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Land  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  MFOflMATION  CONTACT: 
Edward  Hormel,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S,  Seattle 
Aircraft  Certification  Office,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-1056;  telephone  (425)  227-2681; 
fax  (425) 227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  a  report  indicating  that, 
dining  certification  testing  of  a  General 
Electric  (CE)  CF6-80C2  engine  on 
which  dribble  flow  fuel  nozzles  (DFFN) 
were  installed,  an  engine  flameout 
occurred  on  a  McDonnell  Douglas 
Model  MD-11  series  airplane  operating 
with  JP— 4  fiiel.  The  engiiie  flameout 
occurred  at  33.000  fiaet  following  a 
throttle  movement  from  "criiise  thrust" 
to  "idle."  The  report  indicated  that  the 
engine  restarted  successfully. 

Additionally,  results  of  a  GE  transient 
engine  model  revealed  that  the  sul^ect 
engines,  on  which  a  low  emissions 
combustor  and  DFFN's  have  been 
installed,  have  zno  transient  margin  for 
flameout  when  operating  with  ~  '-4  fuel. 

Boeing  Model  747  and  767  sei.es 
airplanes  equipped  with  GE  Model 
CF6-80C2  en^es  on  which  DFFN's 
have  been  installed,  in  combination 
with  the  use  of  wide  cut  fuels  (i.e.,  jP- 
4  or  Jet  B  fuel)  may  restilt  in  a  single- 
or  multi-engine  flameout  and 
consequent  engine  shutdown. 

ETplanation  of  Rafavart  Senrica 
Infennation 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletins  747- 
11A2052  (for  Model  747  series 
airplanes)  and  767-1 1A0031  (for  Model 
767  series  airplanes),  both  dated 
September  11. 1997,  which  describe 
procedures  for  removing  the  existing 
placard  on  the  door  of  the  fueling 
control  panel  and  replacing  it  with  a 
new  placard  that  prohibits  the  use  of  JP- 
4  and  Jet  B  fuels  (wide  cut  fuels). 

Additionally,  these  alert  service 
bulletins  describe  procedures  iat 
removing  the  DFFN's  and  replacing 
them  ¥rith  standard  fuel  nonles. 
Accomplishment  of  this  replacement  on 
the  operator's  entire  fleet  eliminates  the 
need  for  a  placard  that  prohibits  the  use 
of  wide  cut  fuels. 

oftbe 


develop  on  Boeing  Model  747  and  767 
series  airplanes  equipped  with  GE  CF6- 
80C2  engines  that  incorporate  certain 
DFFN's,  this  At)  is  being  issued  to 
prevent  engine  flameout  and  consequent 
shutdown  of  the  engine  due  to  the  use 
of  JP-4  or  Jet  B  fuel.  This  AD  requires 
either  replacement  of  the  existing 
placard  on  the  door  of  the  fueling 
control  panel  with  a  new  placard  that 
prohibits  the  use  of  JP-4  and  Jet  B  fuels, 
or  the  removal  and  replacement  of  the 
DFFN's  with  standard  fiiel  nozzles. 
Replacement  of  all  DFFN's  with 
standard  fuel  nozzles  on  the  operator's 
entire  fleet  terminates  the  requirements 
for  a  placard  that  proliibits  the  use  of 
wide  cut  fuels  and  the  AFM  revision. 
These  actions  are  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletins  described 
previously. 

This  AD  also  requires  a  revision  to  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  prohibit  the  use  of  JP-4  and 
Jet  B  fuels. 

laterim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Determination  of  Rule's  ESective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effoctive  in  less  than  30  days. 

kte  Invited 


Explanation  of  die 
Rvk 

Since  an  unsafe  condition  has  been 
idoitified  that  is  likely  to  exist  or 


Although  this  action  is  in  the  form  of 
a  fin^  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  puUic  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the  rules 
docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 
the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 


Federal  Regiater  /  Vol  62.  No.  208  /  Tuesday,  October  28.  1997  /  Rules  and  Regulatioiis      55729 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  rtile  that  might  suggest  a  need  to 
modify  the  rule.  AU  comments 
submitted  will  be  available,  both  befixe 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
Interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concwned  with  the  substance  of  this  AD 
will  be  filed  in  the  rules  docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-243-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commentar. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
respMmaibilities  among  the  various 
leveb  of  government  Therefore,  in 
accordance  writh  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emeigency  regulation 
that  miist  be  issued  immediatefy  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
detramined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  rules  docket  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
rules  docket  at  die  location  provided 
under  the  captitm  ADDRESSES. 

List  of  Sobiecte  in  14  CFR  Part  30 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Sa£Bty. 

Aiinptinii  nf  rii»  Am1»li■■^iB^ 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Fedenl  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
ccmtinues  to  read  as  follows: 

Aatkoritjr:  49  U.S.C  106(g),  40113, 44701. 


f3S.13    [# 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


•7-»-0«    Boater  Amendment  30-1017S. 
Docket  97-NM-243-AD. 

Applicability:  Model  747  aeries  airplaaea 
having  line  poritiona  679  through  1117 
inclusive,  and  Model  767  series  aiqilanea 
having  line  positions  ISA  through  661 
iBciufive;  equipped  with  General  Electric 
(GE)  CFe-a0C2  engines,  on  which  dribble 
fiow  fiiel  nozzles  (OTFN's)  havii^  General 
Electric  part  number  9331M72P33, 
9331M72P34.  or  9331M72P41,  have  been 
installed;  certificated  in  any  category. 

Nate  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  appUcabili^ 
provisioa.  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sut^act  to  the  lequiremants  of  this  AD.  For 
airplanes  that  have  bean  mochfied,  ahand.  or 
repaired  ao  that  the  perfonnanoB  oiftlie 
nquirementa  of  this  AD  is  affected,  the 
owiaer/operatar  must  request  approval  for  an 
aharaative  method  of  compliance  in 
accordance  with  par^raph  (d)  of  this  AD. 
The  request  should  include  an  asseetment  of 
the  efEtict  of  the  modification,  alteratian,  or 
repair  on  the  unsafe  condition  ■ddiwteei]  by 
this  AO;  and,  if  the  im«jifc»  mndition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  wigine  fiameout  and 
consequent  shutdown  due  to  the  use  of  ]P- 
4  <v  Jet  B  fuel,  accomplish  the  following: 

(a)  Widun  14  days  after  the  effective  date 
of  this  AD,  revise  Section  1  of  the  Limitations 
Section  of  the  F  AA-appn>ved  Airplane  Flight 
Manual  (AFM)  to  include  the  following 
procedures.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

(1)  Revise  paragraph  1  of  the  Engine  Fuel 
System  section  to  read  as  follows:  "The  fiial 
designation  is  General  Electric  (GE) 
Specification  DSffT¥2,  as  revised.  Fuel 
conforming  to  commercial  jet  fuel 
specification  ASTM-D-1655,  Jet  A,  and  Jet 
A-1  are  authorized  for  imlimited  use  in  »>»»■ 
engine.  Fueb  conflnnning  to  MIL-T-5624 
grade  )P-5  and  MIL-T-631 13  grade  JP-8  are 
acceptable  alternatives.  The  engine  will 
operate  <atis£K:torily  vifith  any  of  the 
foregoing  fuels  or  any  mixture  thateol"  And. 

(2)  Add  the  following  sentence  to 
paragraph  2  of  the  Engine  Fuel  System 
section:  "The  use  of  Jet  B  and  JP-4  fiael  is 
prohibited." 

(b)  Within  30  days  after  the  effective  date 
of  this  AD,  accomplish  the  reqiiirements  of 
paragraph  (b)(1)  or  (b)(2)  of  this  AD.  in 
accordance  with  either  Boeing  Alert  Service 
Bulletin  747-1 1A2052  (for  Model  747  series 
airplanes]  or  767-11A0031.  (for  Model  767 
series  airplanes),  both  dated  Septamfasr  11, 
1997;  as  applicable. 


(1)  Ramove  the  existing  placard  on  the 
door  of  the  fueling  control  panel  and  replace 
it  with  a  new  placard  that  restricts  the  use 
of  JP-4  and  Jet  B  fuels  (wide  cut  fuels),  in 
accordance  with  the  applicable  alert  i 
bulletin.  Or 

(2)  Remove  the  DFFN's,  and  replace  I 
with  standard  fiiel  nozzles,  in  acoordanoe 
with  the  applicable  alert  service  bulletin. 
Whan  an  operator's  entire  fleet  has  bad  all 
DFFN's  replaced  with  standard  fuel  nozzlea. 
the  AFM  revision  required  by  paragraph  (a) 
of  this  AD  may  be  removed  from  the  AFM 
and  the  placard  required  by  paragraph  (bXl) 
of  this  AD  may  be  raiuuwd  from  each 
airplane. 

(c)  As  of  the  effective  date  of  this  AD,  iM» 
person  shall  install  any  DFFN't  havii^ 
General  Electric  part  nimiber  9331M72P33. 
9331M72P34,  or  9331M72P41,  on  any 
airplane,  unless  the  requirements  of 
paragraph  (bKl)  of  this  AD  have  been 
accomplished. 

(d)  An  ahernative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  tlie  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operaton 
shaU  submit  dieir  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seettle  AGO. 

Nate  S:  Information  concerning  the 
existence  of  approved  alternative  "f^hiwlt  of 
compliance  with  this  AD.  if  any.  may  ba 
obtained  from  the  Seattle  AOa 

(e)  Special  flight  permiu  may  be  iseoad  in 
accordance  with  sections  21.197  and  21.199 
of  the  Fedoal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  wlwre  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Except  as  provided  by  paragraph  (a)  of 
tliis  AD,  the  actions  shall  be  done  in 
accotdance  with  Boeii^  Aleri  Service 
Bulletin  747-11A20S2,  dated  September  11. 
1997,  or  Boeing  Alert  Service  Bulletin  767- 
11A0031,  dated  September  11, 1997.  m 
applicable.  This  incorporation  by  refsrsace 
was  approved  by  the  Director  of  the  Fedanl 
RegistBr  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  &oup. 
P.O.  Box  3707,  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  tlte  Federal  Register.  800  North 
Capitol  Street  NW.,  suite  700,  Washingloa. 
DC 

(g)  This  amendmant  becomes  effective  on 
November  12.  1997. 

Issued  in  Renton.  Washington,  on  Ortobw 
17. 1997. 

DarraMM-ftiiBiBBa. 

Acting  hianager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 
(FR  Doc  97-28317  niad  10-27-97;  8:45  am) 
4a«a-4S>u 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 


39-10176;  AO  97-«M)q 
RM2120-AA64 


Airworthiness  Directives;  McDonnell 
Douglaa  Model  DC-«  Serifs  Airplanes 
and  C-«  (MUitary)  Seriee  Airplanee 

agency:  Federal  AviatioD 
Administratioii,  DOT. 
ACTXM:  Final  rule. 


f:  This  amendmeDt  adopts  a 
new  airworthiness  directive  applicable 
to  certain  McDonnell  Douglas  Model 
DC-9  series  airplanes  and  C-9  (military) 
series  airplanes,  that  requires 
modification  of  the  emergency  internal 
release  system  of  the  tailcone  and  the 
accessory  compartment  This 
amendment  is  prompted  by  a  report 
that,  due  to  failure  of  the  tailcone 
release  system,  the  tailcone  did  not 
deploy  on  an  airplane  during  an 
emergency  evacuation.  The  actions 
specified  by  this  AD  are  intended  to 
ens\ire  that  the  emergency  internal 
release  system  of  the  tailcone  performs 
its  intended  function  in  the  event  of  an 
emergency  evacuation.  The  actions  also 
are  intended  to  prevent  people  on  board 
the  airplane  from  striking  their  heads  on 
exposed  metal  frames  in  the  tailcone 
area,  which  could  cause  injury  and 
delay  or  impede  their  evacuation  during 
an  emergency. 

DATES:  Effective  December  2, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
2,  1997, 

AOORESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  L,ong  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rtiles 
Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington:  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard.  I^ewood, 
California:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  IX. 
FOR  fURTHER  *IF0RMA7X>N  CONTACT: 
Albert  H.  Lam.  Aerospace  Engineer, 


Systems  and  Equipment  Bra  ir\,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (562)  627-5346;  fax  (562) 
627-5210. 

SUPn^MENTARY  MF0RMAT10N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (/J)) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9  series  airplanes 
and  C-0  (military)  series  airplanes  was 
published  in  the  Federal  R^tster  on 
September  13, 1996  (61  FR  48433).  That 
action  proposed  to  require  modification 
of  the  emergency  internal  release  system 
of  the  tailcone  and  the  accessory 
compartment. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
nrmking  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

Raquaata  To  Revte  the  Compliance 
Times  of  the  Proposed  Modifications 

One  commenter  requests  that  the 
compliance  time  for  accomplishing  the 
proposed  modifications  be  extended 
from  the  proposed  36  months  to  4  years. 
The  commenter  states  that  such  an 
extension  will  allow  the  modifications 
to  be  accomplished  during  a  regularly 
scheduled  heavy  maintenance  check 
and  will  allow  time  for  pnxnirement  of 
additional  modification  kits.  The 
commenter  also  states  that  such  an 
extension  will  allow  time  for  revising 
the  afiected  manual;  training  of 
inspection  and  maintenance  personnel; 
drafting,  checking,  and  approving 
engineering  docujnents;  and  testing  and 
debugging  the  proposed  modifications. 

Another  commenter  requests  that  the 
compliance  times  be  shortened  to  12 
months.  This  commenter  suggests  that 
the  proposed  compliance  times  may  be 
too  long  to  fly  with  the  potential  of 
bilure  of  the  emergency  internal  release 
system  of  the  tailcone. 

The  FAA  does  not  concur  with  either 
of  these  conunenters'  reqtiest  In 
developing  an  appropriate  compliance 
time  for  these  modifications,  the  FAA 
considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
unsafe  condition,  but  the  availability  of 
required  parts  and  the  practical  aspect 
of  installing  the  required  modifications 
within  an  interval  of  time  that  parallels 
normal  scheduled  maintenance  for  the 
majority  of  affected  operators.  The 
manufoctxirer  has  advised  that  an  ample 
number  of  required  parts  will  be 
available  for  modification  of  the  U.S. 
fleet  within  the  proposed  compliance 


period.  Further,  the  FAA  estimates  that 
the  affected  airplanes  will  undergo  two 
heavy  maintenance  checks  during  the 
proposed  compliance  time.  In  addition, 
the  FAA  finds  that  the  36-month 
compliance  time  is  sufficient  for 
operators  to  train  their  personnel  and  to 
incorporate  the  modifications  into 
various  documents.  However,  under  the 
provisions  of  paragraph  (c)  of  the  final 
rule,  the  FAA  may  approve  requests  for 
adjustments  to  the  compliance  time  if 
data  are  presented  to  jtistify  such  an 
adjustment. 

Request  To  Remove  Modification 
Requirement 

Two  commenters  state  that  the 
modification  specified  in  McDonnell 
Douglas  DC-9  Service  Bulletin  53-257, 
Revision  1,  dated  February  9, 1996 
[which  is  referenced  in  paragraph  (a)  of 
the  proposal  as  the  appropriate  source 
of  service  information]  is  difficiilt  to 
accomplish  and  only  adds  more 
problems  to  the  existing  tailcone  release 
system.  One  of  these  commenters 
contends  that  the  tailcone  release 
system  described  in  the  referenced 
service  bulletin  is  unacceptable  for  an 
emergency  exit  system.  This  commenter 
also  contends  that  the  subject 
modification  cannot  be  accomplished 
on  airplanes  equipped  with  aft  ventral 
airstairs. 

From  these  comments,  the  FAA  infers 
that  the  commenters  are  requesting  that 
the  proposed  modification  in  paragraph 
(a)  of  the  AD  be  removed  from  the  final 
rule.  The  FAA  does  not  concur.  The 
FAA  acknowledges  that  there  were 
some  problems  associated  with 
accomplishing  the  modification  in 
accordance  with  the  original  issue  of 
McDonnell  Douglas  DC-Q  Service 
Bulletin  53-257,  dated  May  18,  1994. 
However,  the  FAA  finds  that  these 
problems  were  addressed  and  corrected 
in  Revision  1  of  this  service  bulletin. 
The  FAA  recognizes  that  Revision  1  of 
the  service  bulletin  does  not  address 
airplanes  on  which  the  aft  ventral 
airstair  handle  has  not  been  deactivated. 
However,  based  on  a  survey  conducted 
by  McE)onnell  Douglas,  the  FAA  finds 
that  affected  operators  are  willing  to 
deactivate  the  aft  ventral  airstair  handle 
to  accommodate  the  modification 
required  by  this  AD.  In  addition, 
paragraph  (c)  of  the  AD  contains  a 
provision  for  requesting  approval  of  an 
alternative  method  of  compliance  to 
address  these  types  of  unique 
circumstances. 

Request  To  Add  a  New  Requirement 

One  commenter  requests  that 
paragraph  (b)  of  the  proposed  AD  be 
revised  to  include  procedures  for  adding 
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protective  padding  between  the  added 
ceiling  panel  and  beams,  and  on  all 
other  beams  in  the  path  of  exiting 
passengers.  The  commenter  contends 
that  installation  of  ceiling  panels  [as 
required  by  paragraph  (b)  of  the  AD] 
provides  a  false  sense  of  security  and 
guidance  to  the  flight  attendants  and 
evacuees.  The  commenter  states  that  the 
ceiling  panels  could  be  damaged  easily 
by  tall  and/or  unruly  passengers  during 
emergency  egress,  which  could  expose 
the  beams  and  supporting  structtire. 
Thus  other  passengers  could  strike  their 
heeds  against  the  overhead  beams.  The 
commenter  also  states  that  the  ceiling 
panels  could  detach  from  its  support 
structure  during  an  actual  emergency, 
and  consequently,  also  allow  expostue 
of  the  beams  and  supporting  structure. 
Further,  the  commenter  states  that  the 
ceiling  panels  could  fell  in  the  path  of 
the  passengers  that  are  exiting  from  the 
airplane.  The  FAA  does  not  concur.  The 
FAA  has  determined  that  installation  of 
ceiling  panels  on  the  lower  side  of  three 
frames  and  installation  of  a  protective 
pad  on  the  last  fr«me  in  the  aft 
accessmy  compartment  provides  an 
acceptable  level  of  safety.  In  addition, 
the  FAA  finds  that  such  an  installation 
is  comparable  to  other  panel 
installations  throughout  the  airplane. 
However,  imder  provisions  of  paragraph 
(c)  of  the  final  rule,  operators  may  apply 
far  approval  of  an  alternative  meUiods 
of  compliance  if  sufficieait  justification 
is  presented  to  the  FAA. 

With 


To  Address 
Tailcone  Release 

One  commenter  states  that  die 
existing  tailcone  release  system  contains 
many  design  and  reliability  deficiencies. 
The  commenter  points  out  that  the 
proposed  AD  does  not  specify  any 
requirements  to  replace  or  repair  the 
existing  tailcone  release  sytteasx.  The 
commenter  also  contends  that,  due  to 
such  deficiencies,  the  new  interior 
release  handle  (installed  in  accordance 
with  the  requirements  of  paragraph  (b) 
of  the  proposed  AD]  will  bil  to  perform 
its  intended  function.  From  this 
comment,  the  FAA  infera  that  the 
commenter  is  requesting  that  the  FAA 
address  the  problems  associated  with 
the  existing  tailcone  release  system  in 
the  proposed  AD.  The  FAA  does  not 
concur.  The  FAA  has  previously  issued 
sevwal  other  AD's  that  concern  the 
tailcone  deployment  system  cm  Model 
DC-9  series  airplanes,  which  was 
discussed  previously  in  the  Other 
Relevant  Rulemaking  Section  in  the 
preen^le  to  the  NPRM.  Therefore,  the 
FAA  finds  no  change  to  the  final  rule  is 
necessary. 


Request  To  Revise  the  Proposed 
Medificetion  of  the  Emergency  Internal 
Rdeese  System 

One  commenter  requesto  that  the 
existing  tailcone  release  system  be 
replaced  with  an  electro-mechanical 
system,  which  can  be  actuated  bom 
inside  the  airplane.  The  commenter 
states  that  it  is  more  cost  effective  to 
install  a  modem  and  efficient  system 
(i.e.,  electro-mechanical  system),  rather 
than  a  system  with  design  technology 
standards  that  are  25  to  30  years  old. 
The  commenter  also  states  that  the 
existing  system  does  not  meet  industry 
expectations.  The  FAA  does  not  concur. 
The  modification  required  by  paragraph 
(b)  of  this  AD  was  developed  with 
operator,  manufacturer,  and  FAA 
concurrence  besed  on  cost  and  twrhntml 
feasibility.  However,  under  the 
provisions  of  paragraph  (c)  of  this  AD, 
operators  may  apply  for  the  approval  of 
an  alternative  method  of  compliance,  if 
sufficient  justification  is  presented  to 
the  FAA. 


:  To  Revise  Vertoos 
ManaCM:turer  Mannab 

One  commenter  requests  that  the  FAA 
require  the  manufecturer,  rather  than 
the  affected  operator(s),  to  update  the 
affected  niostrated  Parts  Catalog. 
Airplane  Maintenance  Manual, 
Structural  Repair  Manual,  and  Wiring 
Diagram  Manual  to  ensure  continued 
airworthiness  of  the  tailcone  release 
system.  The  commenter  states  that  an 
operator,  who  does-not  have 
"experience"  with  the  modification 
required  by  the  proposed  AD,  could 
enter  erroneous  information  into  these 
manuals.  The  FAA  does  not  concur.  The 
FAA  finds  that  the  subject  service 
documents  are  not  necessary  to 
accomplish  the  modifications  required 
by  this  AD.  The  FAA  has  been  informed 
that  the  manufacturer  is  in  the  process 
of  revising  the  DC-9  Airplane 
Maintenance  Manual  (AMM)  to  comply 
with  the  continued  airwcnthiness 
requirements  and  will  make  the  AMM 
available  to  operators. 

FAA'sConcfaision 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  de|emiined  that  air 
safety  and  the  public  interest  require  the 
adopti(Hi  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  878 
McDonnell  Douglas  Model  DC-9  series 
airplanes  and  C-g  (military)  series 
airplanes  of  the  afiected  design  in  the 
worldwide  fleet  The  FAA  estimates  that 
590  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 


The  modffication  of  the  emergency 
internal  release  system  will  »«icA 
approximately  7  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$6,660  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this 
modification  required  by  thin  AD  on 
U.S.  operators  is  estimated  to  be 
$4,177,200,  or  $7,080  per  airplane. 

The  modification  of  the  accessory 
compartment  will  take  approximately 
10  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  For  the  395 
airplanes  identified  as  '*Group  I"  in  the 
refarenced  service  bulletin,  required 
parts  will  cost  approximately  $1,777  per 
airplane.  For  the  195  airplanes 
idoatified  as  "Group  2"  in  the 
roferenced  service  bulletin,  required 
parts  will  cost  $5369  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  modification  required  by  this  AD 
on  U.S.  operators  of  Group  1  airplanes 
is  estimated  to  be  $938,915,  or  $2,377 
per  airplane;  and  on  U.S.  operators  of 
(koup  2  airplanes  is  estimated  to  be 
$1,163,955,  or  $5,969  per  airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  o(  this  AD  action,  and 
that  no  (^lerator  would  accomplish 
those  actions  in  the  future  if  thi«  AD 
were  not  adopted. 

Regnlatory  InqMCl 

The  r^ulations  adopted  herein  will 
not  have  substantial  direct  ^fects  on  the 
States,  on  the  relationship  between  the 
national  govanunent  aiui  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  vrarrant  the  preparation 
of  a  Fed«ralism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  e    > 
"significant  regulatory  action"  tmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  I30T 
Regulatny  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  ha  this  action  and  it  is 
contained  in  the  Rules  £)ocket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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IM 


m  14  era  Part  St 


Air  transportation,  Aircraft.  Aviation 
safBty.  Incorporation  by  reference. 
Safety. 

AiioptioB  of  dw  AaMBdBMBt 

Accordingly,  pursuant  to  the 
authtnity  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amcmds  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWOfrmMESS 
OIRECnVES 

1.  Tte  malhonty  citation  fw  part  39 
I  to  nad  as  follows: 

49  U.S.C  10e(g).  4011S.  44701. 


2.  Section  39.13  is  unended  by 
adding  the  following  new  airworthiness 
directive: 

•7 


39-10178.  Dodnt  96-NM-9S-Aa 

AppbcabMtr  MwM  DC-9-10.  -20.  -90. 
-40.  and -SO  tanas  aiipknas  and  C-9 
(miliiaiy)  MriM  anplaiwi;  m  Ustad  is 
McDdoimU  Do««ba  DC-9  Sacvice  BoUatiB 
S3-2S7.  Raviikn  1.  daiKi  Fatiravy  9. 19H. 
•ad  McOdoaeU  Douglas  DCm  SKvio* 
Bulktin  25-331.  dalMl  nwrwmbw  10. 1993; 
apontiag  ia  a  paaMagar  or  paMaogar/caigo 
ooafiguntion:  cartificatod  in  any  ratagpry. 

Nats  1:  TIm  raquiraaMnta  of  this  AD 
bacaaaa  applicable  at  the  time  an  airplane 
opasaHng  in  an  all-cai^  configuration  is 

i  to  a  paasangar  or  paaaangar/caigo 


Nalt  t:  This  AD  appUas  to  each  aiiptane 
iriawHfWid  in  the  pracading  applicability 
pnnrisian.  ragarrilnai  of  wfaatfier  it  has  haea 
othanviae  modified,  aheted,  or  repaired  in 
the  area  nibfect  to  tlie  requirements  of  this 
AD.  For  airplanes  that  have  been  modified. 
alMnd.  or  repaired  so  that  the  perfionnance 
af  the  laquiraaiaols  of  thia  AD  is  affacted.  the 
owaaBtapaaalar  naat  faqaast  approvel  for  an 
ahamative  method  of  conpBance  in 
accardance  with  paragraph  (c)  of  this  AD. 
Tha  request  should  inrlitda  an  aaaaasnaal  of 

repair  on  the  unsafe  condition  addiaaaad  by 
this  AD;  and.  if  the  unsafe  conditioa  has  not 
been  eliminated.  t)»  request  should  include 
specific  prapoaad  actiona  to  addreaa  it 

Gooiplianca:  Required  as  indicaSad.  unfeaa 
accomplished  previoaaly. 
To  ensure  that  the  enoasga 
isystamofthetailcooe  [ 
Ifuoctian  in  the  event  of  an 
r  evacaatioa.  accomplish  tha 
following: 

(a)  For  aiiplaam  hated  in  McDonnell 
Douglas  DC-9  Sarrice  Bulletin  53-257. 
Revision  I.  dated  February  9. 1996:  Within 
30  aooths  afkv  tiw  efiective  <kas  of  this  AD. 
saadMyihaemeigfricy  internal  i 
of  tta  tailromi  in  accotdance  with  the  i 


10. 1993:  Within  36  months  after 
I  dalaaf  Aia  AD.  modify  the 
partmant  in  accordance  writh 
the  service  bulletin. 

(c)  An  ahamative  method  of  compbaaoa  or 
adjustment  of  tha  complianoe  time  that 
provides  an  acceptable  laval  of  safety  may  be 
uaad  if  approved  by  tha  liHapr.  Los 
Angeles  Ainaaft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 

Operators  shall  submit  their  requests 
tltrough  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  than  sand  it  to  the  Manager. 

lAca 


ACTION:  Final  rule;  request  for 
comments. 


I S:  InfonnAian  coaoaming  the 
I  of  appsuved  altamativa  mutfands  of 
compliance  witfi  this  AD.  if  any,  may  be 
obtained  from  the  Loa  Anaalaa  MX). 


(d)  Special  flight  parmiti  may  be  issued  in 
aocardance  with  aectiaas  21.197  and  21.199 
of  tlie  Federal  Aviation  Regulationa  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  locatioa  where  the  requirements  of  this  AD 
can  be  aocomplisbed. 

(e)  Tha  actiona  shall  ba  done  in  accordance 
with  McDonnall  Douglaa  DC-9  Service 
Bulletin  53-257.  Raviaioa  1.  dated  February 
9,  1996.  and  McDonnell  Douglas  DC-4 
Service  Bulletin  25-331,  dated  Decamfaar  10, 
1993.  This  incocporatian  by  reCerenoe  was 
approved  by  the  Director  of  the  Federal 
Ragistar  in  aocordaoca  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copiea  may  be  obtained 
from  McDonnell  Dou^aa  Coqxvatian.  3855 
Lakawood  Boulevard.  Long  Beach.  California 
90S46.  Attention:  Technical  Publications 
Baainesi  Administrati*  n.  Department  Cl- 
LSl  (2-60).  Copiea  may  be  inspected  at  the 
FAA.  Transport  Airpbme  Dbectorvte.  IfMn 
Lind  Avenue.  SW..  Renton.  Washington;  or  at 
tha  FAA.  Transport  Airplane  Directorate.  Loa 
Angelea  Aircmft  Certification  Office,  3900 
Paramount  Bonlavard.  Lakawood.  Califocoia; 
or  at  the  Office  of  tha  Fadacai  Rapstar.  aOO 
North  Capitol  StraaC  NW..  soila  700. 
Wmbii^twi,  DC. 

(f)  This  amendment  becomes  eSsctiva  on 
■2.1997. 


issued  in  Renton.  Waahinglan.  on  October 

17.  1997. 


Acting  Monqgar.  Thm^Mrt  Airpfaaa 
OknclMCe,  Aircrafi  Cettification  Service. 
[FR  Doc.  97-2S319  Filed  10-27-97;  B.'45  a 
saiaai  oont  «aia-a-<i 


OEPARTMBfT  OF  TRANSPORTATION 


14CFRPwt»   - 


Nol97- 
10179;  AO97-af-07I 


RMX1M-AA94 
Ail 


(b)  For  airplanm  Bated  in  McDonnell 
Douglas  DC-9  Service  Bolladn  25-331.  dated 


737 

AOCMCT:  Federal  Aviation 
Administration.  DOT. 


This  amendment  supersedes 
an  existing  airworthiness  directive  (AO), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  currently  requires 
repetitive  inspectioiu  to  detect  cracking 
of  the  lower  skin  at  the  lower  row  of 
in  the  lap  joints  of  the 
t,  and  repair  of  any  cracking 
detected.  This  amendment  requires  that 
the  inspections  be  accomplished  at 
more  firequent  intervals.  This 
amendment  also  adds  a  Tec^uirrment  for 
modification  of  the  fuselage  lap  joints  at 
certain  locations,  which  constitutes 
terminating  action  for  repetitive 
inspections  of  modified  areas.  This 
amendment  is  prompted  by  reports  of 
numerous  fotigue  cracks  in  the  lower 
skin  of  the  fuselage  lap  joints  at  the 
lower  row  of  featnaers.  The  actions 
specified  in  this  AO  are  intended  to 
prevent  such  fatigue  cracking,  which 
could  result  in  sudden  decompression 
of  the  airplane. 
DATES:  ECfoctive  November  12, 1997. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12. 1997. 

Tha  incorporation  by  refiBrence  oi 
Boeing  Alert  Service  Bulletin  737- 
5aA1177.  dated  November  8, 1994.  es 
listed  in  the  regulations,  was  approved 
previoualy  by  the  Director  of  the  Federal 
Register  as  of  December  27,  1994  (59  FR 
63716.  December  9,  1994). 

Comments  for  inclusion  in  the  Rules 
Dncket  must  be  received  on  or  before 
December  29, 1997. 
AfiORESUS:  Sulnnit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplam  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97^4M- 
229-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  service  iiubrmation  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 
FOR  FURTMBt  BfOWmTWN  OONTACT: 
Gregory  L.  Schneider  or  Nenita  K. 
Odesa.  Aerospece  Engineers,  Airframe 
Branch.  AJA4-120S.  FAA.  Transport 
Airplane  Directorate.  Seattle  Aircraft 
Certification  Office  (ACQ).  1601  Lind 
Avenue.  SW..  Renton.  Washington: 
telephone  (425)  227-2028  or  (425)  227- 
2557;  fox  (425)  227-1181. 
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SUPPLEMBITARV  MRMMATION:  On  April 
28. 1988.  a  Boeing  Model  737  series 
airplane  was  involved  in  an  accident  in 
which  a  15-f6ot  long  section  of  fuselage 
structure  peeled  open  during  flight  In 
light  of  this,  the  FAA  initiated  an  Agii^ 
Fleet  Program.  The  otqective  of  that 
program  is  to  identify  and  implement 
procedures  to  ensure  the  continuing' 
structural  airworthiness  of  aging 
transport  category  airplanes. 

As  part  of  the  Aging  Fleet  Program, 
die  airplane  manufacturer  conducted 
cyclic  pressiue  (fatigue)  tests  to  evaluate 
the  performance  of  the  various  fuselage 
skin  panel  lap  joint  configurations.  The 
fiiselage  skin  panel  joint  consists  of  two 
adjacent  panels  that  overlap  each  other 
longitudinaliy  and  are  joined  together 
by  three  rows  of  fasteners  at  the  overlap 
(hence,  lap  joint).  Cracks  in  the  upper 
skin  of  the  Iqs  joint  led  to  the  structural 
failure  that  occurred  in  the  1988 
accident  discussed  previously.  These 
"first  generation"  lap  joints,  installed  on 
early  Model  737  series  airplanes  having 
line  niunbers  1-291,  were  modified  by 
replacing  the  countersiuik  fasteners  in 
the  upper  fasteun-  row  of  the  lap  joint 
with  protruding  head  fasteners  to 
correct  and  prevent  cracking  in  the 
uppw  akin  of  the  lap  joint  No  cratddng 
has  been  detected  to  date  in  the  lower 
fastener  row  of  these  (modified)"fii*t 
generation"  lap  joints. 

In  1994,  tests  were  condix:ted  on 
"second  geoeration"  lap  joints;  teal 
results  revealed  cracks  in  the  lower  skin 
of  this  lap  joint  The  airplane 
manufarturer  determined  that  these 
cratdcs  were  caused  by  increased  stresses 
in  this  area  due  to  the  increased  bending 
stresses  aaaociated  with  the  installation 
of  a  doubler  on  the  upper  akin.  Thin 
doubler  was  installed  on  "second 
generation"  lap  joints  as  an 
improvement  to  the  lap  joint  to  prevent 
cracks  in  the  uppw  skin.  This  lap  joint 
configuration,  wdiich  incorporates  the 
additional  doubler,  was  installed  on 
'Model  737  series  airplanes  having  lino 
numbers  292  through  2565. 

In  light  of  results  of  these  tests,  the 
manufacturer  inspected  the  lap  joints  of 
five  aging  airplanes  and  detected  a  total 
of  273  ^gue  cracks.  Tlie  use  of  eddy 
cuzrant  inspection  techniques  were 
required  as  the  cracks  in  the  lower  skin 
are  not  detectable  visually  due  to  the 
positioning  of  the  lower  sldn  between 
the  upper  skin  and  the  circiunferential 
tear  strap.  Many  of  these  cracks  were 
found  to  have  occurred  simultaneously 
at  adjacent  fastener  hole  locations  in  the 
lower  skin  of  the  fuselage  lap  joint 

This  t]rpe  of  cracking  of  the  lap  joiitt 
is  known  as  multiple  site  damage 
(JMSD).  MSD  is  characterized  by  the 
simultaneous  praaence  of  fattgoe  ciadcs 


in  the  same  structural  elemmt  (such  as 
the  lower  skin  panel  of  the  lap  joint). 
Coalescence  of  cracks  at  adjacent 
fastmer  holes  in  the  low»  skin  can  lead 
to  sudden  fracture  and  failtue  of  the  lap 
joint,  which  could  result  in  rapid 
decompression  of  the  airplane.  Due  to 
the  reduction  in  the  residual  strength  of 
a  lap  joint  in  the  presence  of  MSD.  This 
reduction  of  the  structural  integrity  of 
.  the  fuselage  may  occur  at  loads 
significanUy  below  those  that  would  be 
expected  for  structure  having  a  singfe 
laige  crack.  The  accident  discussed 
previously  has  demonstrated 
dramatically  that  small  cracks  acting 
together  can  have  a  significant  effect  on 
the  residual  strength  of  the  aircraft 
structure. 

faawance  erfPreviMua  Rale 

On  December  2, 1994.  the  FAA  issued 
AD  94-25-05,  amendment  39-9089  (59 
FR  63716.  December  9,  1994). 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  to  require  repetitive 
eddy  cturent  inspections  to  detect 
craddng  of  the  loww  skin  at  the  lower 
row  of  fasteners  in  the  lap  joints  of  the 
fuselage  between  body  stations  259.50 
and  1016,  and  repair  of  any  cracking 
detected.  That  AD  was  prompted  by 
reports  of  fatigue  cracking  occulting 
simidtaneously  at  adjacent  fastener  hole 
locations  in  the  lower  skin  of  the 
fuselage  lap  joint  The  actions  required 
by  AD  94-25-05  are  intoided  to  prevent 
sudden  decompression  of  the  airplane 
due  to  undeterted  cracking  of  the 
fuselage  sldn. 


Actioas  Since 


Role 


Since  the  issuance  of  AD  94-25-05. 
the  FAA  has  received  additional  reports 
of  fatigue  cracking  in  the  loww  skin  of 
die  lap  joints  of  the  fuselage  on 
airplanes  previously  inspected  in 
accordance  with  that  AD.  The  FAA 
received  reports  of  numerous  cracks  on 
a  number  of  airplanes  that  had 
accumulated  between  52.000  and  78,000 
total  flight  cycles  and  that  had  been 
inspected  using  low  frequency  eddy 
current  (LFEC)  inspection  techniques. 
The  majority  of  these  cracks  occurred  at 
left  and  right  stringers  4. 10,  and  14. 

The  FAA  also  received  recent  reports 
indicating  that  extensive  cracking  was 
found  on  three  airplanes  on  which  high 
frequency  eddy  current  (HFEC) 
inspections  end  modification  of  the  lap 
joints  had  been  accomplished  in 
acciwdance  with  Revision  1  of  Boeing 
Alert  Service  Bulletin  737-53A1177. 
Approximately  eight  months  had  - 
elapsed  since  the  initial  LFEC 
inspections  required  by  AD  94-25-05 
had  been  accomplished.  These  airplanes 
had  arrumnlated  between  76.000  and 


84.400  total  flight  cycles.  The  total 
niunber  of  cracks  reported  was  between 
246  and  360  on  these  three  airplanes. 
and  the  majority  of  these  cracks 
occurred  at  left  and  right  stringers  4,  id, 
and  14.  On  one  of  these  airplanes, 
cracking  was  found  along  a  111-inch 
section  of  stringer  4L  at  every  fastener 
hole  in  the  lower  row  of  fasteners  in  the 
lower  skin  that  had  not  been  repaired 
during  the  previous  LFEC  inspection 
(82%  of  the  total  fastener  holes). 

In  the  preamble  to  AD  94-25-05.  the 
FAA  specified  that  the  actions  required 
by  that  AO  were  omsidered  "interim 
action'^and  that  the  manufacturer  was 
developing  a  modification  to  poaitively 
addreas  the  unsafe  condition.  The  FAA 
indicated  that  it  may  consider  further 
rulemaking  action  once  the  modification 
was  developed,  approved,  and  availaUe. 
The  manufacturer  now  has  developed 
such  a  modification,  and  the  FAA  has 
determined  that  fuidier  rulemaking 
actioB  is  indeed  necessary;  this  AD 
follows  from  that  determination. 

Rsplanatioa 


Since  the  issuance  of  AD  94-25-05, 
the  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
53A1177,  Revision  1,  dated  September 
19, 1996;  Revision  2.  dated  July  24. 
1997;  and  Revision  3.  dated  September 
18, 1997;  which  describe  procedures  for 
inspections  similar  to  those  specified  in 
the  original  issue  of  the  alert  service 
bulletin.  (The  original  issue  of  the  alert 
service  bulletin  was  cited  in  AD  94-25- 
05  as  the  appropriate  source  of  service 
information). 

Revision  1  of  the  alert  service  bulletin 
describes  procedures  for  modification  of 
the  lap  joints  at  the  lower  row  of 
fasteners  in  the  lower  sldn  of  the 
fuselage  [reference  Part  III  ("Preventive 
Change")  of  the  Accomplishment 
Instructions  of  the  alert  service 
bulletin]. 

The  relevant  chutges  in  Revision  2  of 
the  alert  service  bulletin  include 
procedures  for  more  frequent  repetitive 
inflections  of  the  lower  skin  at  the 
lower  row  of  fasteners  in  the  lap  joints 
of  the  fuselage. 

For  certain  lap  joint  locations  on 
Model  737-200  series  airplanes  only. 
Revision  2  of  the  alert  service  bulletin 
also  describes  procedures  for  an  option 
to  the  modification  ("Preventive 
Change")  described  in  Revision  1  of  the 
alert  service  bulletin.  This  option 
(refuence  Part  fV  ("Lap  )oint  Repair")  of 
the  Accomplishment  instructions  of  the 
alert  aervice  bulletinl  involves  installing 
a  lap  joint  repair  on  the  entire  length  of 
the  skin  panel  at  certain  lap  joint 
locations. 


55734      Federal  Register  /  Vol.  62.  No.  208  /  Tuesday,  October  28.  1997  /  Rules  and  Regulations 


Revision  3  of  the  alert  service  bulletin 
is  essentially  the  same  as  Revision  2; 
however.  Revision  3  corrects  a 
particular  hstener  size  specified  in  Part 
rv  of  the  Accomplisiunent  Instructions 
of  the  alert  service  bulletin. 

Accomplishment  of  the  modification 
eliminates  the  need  for  the  repetitive 
inspections  only  of  those  areas  that  have 
been  modified.  Accomplishment  of  the 
actions  specified  in  the  alert  service 
bulletin  is  intended  to  adequately 
address  the  idoitified  unsafe  condition. 

FAA'*  DtfiainaHons 

Based  on  reports  of  numeroosrcracks 
detected  on  airplanes  inspected 
previously,  the  PAA  finds  that,  for 
certain  airplanes,  the  repetitive  LFEC 
inspections  required  currenUy  by  AD 
94-25-05  must  be  acromplished  at 
more  frequent  interv  als  to  detect  cracks 
diat.  in  the  presence  of  MSD,  could 
propagate  to  the  point  of  structural 
failure  of  the  lap  joints  and  result  in 
rarad  decompression  of  the  airplane. 

Based  upon  reports  of  extensive  MSD 
found  in  the  lower  skin  of  the  lap  joints 
located  at  stringers  4. 10,  and  14,  there 
may  be  a  significant  reduction  in  the 
residual  strength  of  these  lap  joints. 
Because  of  this  reduction  in  strength,  in 
combination  with  the  possibility  that 
cracks  may  go  undetected  due  to  human 
foctofs,  the  FAA  finds  that  the  reduced 
inspection  interval  provided  by  this  AD 
may  not  be  adequate  to  detect  cracks 
which  could  propagate  to  the  point  of 
structural  failure.  As  a  result,  for 
airplanes  that  have  accumulated  70,000 
or  more  total  flight  cycles,  the  FAA  has 
concluded  that  oKMlifications  of  the  lap 
joints  at  stringers  4, 10,  and  14  (as 
required  by  this  AD)  on  which  the  most 
severe  cracking  has  been  detected,  must 
be  required  on  an  emergency  basis. 

loflnle 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  suposedes  AD  94- 
25-05  to  continue  to  require  repetitive 
inspectioDS  to  delect  cracking  (rf  the 
lower  skin  at  the  lower  raw  of  fasteners 
in  the  lap  joints  of  the  fuselage,  and 
repair  of  any  cracking  detected.  This  AD 
requires  that  the  inspections  be 
accompiished  at  more  frequent 
intervals. 

This  AD  also  requires  modification  of 
the  fiiselage  lap  joints  at  certain 
locations.  Accomplishment  of  the 
modificatioa  constitutes  terminating 
action  fat  the  repetitive  inflections  only 
of  those  areas  that  have  been  mrMtifiArf 
in  accordance  with  this  AD. 

The  inspectioiu  and  modificaticHi  are 
required  to  be  accomplished  in 


accordance  with  the  alert  service 
bulletin  described  previously. 

Eiylanatiwi  of  Can|iliaace  line  far 
Imtialr 


Operators  should  note  that,  for  certain 
airplanes,  the  compliance  time  for 
accomplishment  of  the  initial  inspection 
required  by  this  AD  is  approximately 
120  days.  That  number  of  days  is 
usually  sufficient  to  allow  for  prior 
notice  to  the  pid>lic  and  a  brief  comment 
period  before  adoption  of  a  final  rule.  In 
this  AD,  however,  that  compliance  time 
wras  selected  because  of: 

•  The  large  numbw  of  aircraft 
affscted  by  the  AD; 

•  The  large  nUmher  of  work  hours 
required  to  accomplish  the  inspecticHi; 
and 

•  The  availaUlity  of  an  adequate 
number  of  maintenance  facilities  able  to 
accommodate  scheduling  the  fleet  for 


shorter  compliance  time  might  have 
resulted  in  the  unnecessary  removal  of 
airplanes  from  service  pending 
scheduling.  Neverthekns,  the  FAA  has 
detsrmined  that  immediate  adoption  is 
necessary  in  this  case  heoanse  of  the 
importance  of  initiating  the  required 
insjiections  and  mndifiination  as  soon  as 
poMfUe. 

the 


itfasAD 
Krievant  Swice  BnOeliBs 

Operators  should  note  that,  for 
airplanes  that  have  accumulated 
between  60,000  and  65,000  total  flight 
cycles,  the  alert  service  bulletin 
specifies  a  repetitive  inspection  of  3,500 
flight  cycles  until  the  airplane  h** 
accumulated  65,000  total  flight  cycles. 
Ho%vever,  for  that  group  of  airplanes, 
this  AD  requires  that  repetitive 
in^Mctions  be  accomplished  at  intervals 
not  to  exceed  1,200  fl%ht  cycles.  The 
FAA  has  determined  that,  because  of  the 
safety  implications  and  consequences  of 
multiple  site  riamaga  associated  with 
frtigue  cracldng  of  the  fuselage  skin,  it 
is  necessary  to  require  earlirar  repetitive 
inspections  to  ensure  the  continued 
operational  safety  of  the  fleet 

Fcv  Boeing  Model  737-200  aeries 
airplanes  only.  Part  IV  of  the 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1177, 
Revision  3.  dated  S^>tember  18. 1997. 
recommends  installation  of  a  support 
cradle  at  station  540.  However,  this 
installation  is  not  intended  to  support 
the  weight  of  the  airplane.  TherefMe. 
this  AD  does  not  require  installation  of 
this  sbppiut  cradle.  In  addition,  to 
duify  the  reference  in  the-alert  service 
bulletin  for  supporting  the  airplane  in 
the  jig  position,  paragraph  (gK2)  of  this 
AD  explicitly  requires  that,  prior  to 


conducting  the  repair  of  the  lap  joint, 
the  airplane  be  supported  in  the  jig 
position,  including  support  (removal)  of 
the  engine  weight.  This  action  is 
required  to  be  accomplished  in 
accordance  with  Boeing  Document  D5- 
15565.  "737  Structural  Repair  Manual 
(SRM)."  Chapter  51,  Subject  51-50-1, 
Revision  70,  dated  July  5, 1997. 


The  FAA  may  consider  separate 
rulemaking  action  for  airplanes  that 
have  accumulated  more  than  70,000 
total  flight  cycles  to  require 
modification  of  the  lap  joints  at  the 
remaining  locations  specified  in  Part  ED 
("Preventive  Change")  of  the 
Accomplishment  Instructions  of  the 
alert  service  bulletin. 

In  addition,  for  airplanes  that  have 
accumulated  less  than  70,000  total  fU^ 
cycles,  the  FAA  may  consider  requiring 
accomplishment  of  this  modification  at 
all  locations  specified  in  the  alert 
service  bulletin. 

Detamiaaiion  of  Rnfe's  Effective  Oals 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 

cause  exists  for  nmfc-ing  this  Trmnr>m«n» 

effective  in  less  than  30  days. 
Invited 


Although  this  action  is  in  the  form  of 
•  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
fm  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
aogumants  as  they  may  desire. 
Communications  shall  identify  the  rules 
docket  number  and  be  submitted  in 
triplicate  to  the  address  specified  under 
the  caption  ADDRESSES.  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  snd 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  sre  specifically  invited  on 
the  overall  regufatory,  economic, 
environmental,  and  energy  sspects  of 
the  rul^hat  might  suggest  a  need  to 
modify  die  rule.  All  conunents 
sidnnitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
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intnested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  rules  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
stetement  is  made:  "Comments  to 
Docket  Number  97-NM-229-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiBcts  on  the 
Stetes.  (m  the  relationship  between  the 
national  government  and  the  Stetes.  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  diis  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  Immediately  to 
correct  an  unsafe  condition  in  aircralt, 
and  that  it  is  not  a  "significant 
r^ulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
r^ulatory  evaluation  will  be  prepared 
and  placed  in  the  rules  docket  A  copy 
of  it  if  filed,  may  be  obtained  from  the 
rules  docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfecti  in  14  CFR  Part  39 

Air  transportetion.  Aircraft.  Aviation 
safety.  Incorporation  by  refarence. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  R^ulations  (14  CFR 
part  39)  as  follows: 

PART  3»-nAIRWORTHiNESS 
DIRECTIVES 

1.  The  authorify  citetion  for  part  39 
continues  to  read  as  follows: 

Aethori^  49  U.S.C  t06({^.  40113. 44701. 


§39.13    {AsMfida^l 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9089  (59  FR 
63716,  December  9,  1994).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-10179.  to  read  as 
follows: 

t7-»-07    Boeing:  Amendment  39-101 79. 
Docket  97-MM-229-AD.  Supanedet  AD 
94-25-05.  Amendment  39-9069. 

Applicability:  Model  Boeing  737  aaties 
aiiplanet  having  line  ntmibeis  292  through 
2565  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  ragaidiass  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  n)odified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  most  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  {jaragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
a&ct  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafiB  condition  has  not  been 
eliminated,  the  request  should  include 
specific  propoaed  actions  to  address  it 

CmnpUance:  Required  as  indicated,  tuilaas 
accomplished  previously. 

To  prevent  sudden  decompraauon  of  the 
airplane,  accomplish  the  following: 

(a)  Perform  a  low  frequency  eddy  currant 
inspection  to  detect  cracldng  of  the  lower 
skin  at  the  lower  row  of  fosteners  in  the  lap 
joints  of  the  fuselage  at  the  time  specified  in 
paragraph  (b)  or  (c)  of  this  AD.  as  applicable, 
in  accordance  vrith  Part  I  ("Inspection")  of 
die  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1177,  dated 
Novemliar  8, 1994;  Revision  1,  dated 
September  19, 1996;  Revision  2.  dated  )uly 
24, 1997;  or  Revision  3,  dated  September  18, 
1997. 

(b)  For  airplanes  that  have  accumulated 
70.000  total  flight  cycles  or  more  as  of  the 
efiisctive  date  of  this  AD:  Perform  the 
inspection  required  by  paragraph  (a)  of  t>ii« 
AD  at  the  later  of  the  times  ^Mcified  in 
paragraphs  (b)(1)  and  (bK2}  of  this  AD. 

(1)  Within  100  flight  cycles  after  the 
efiiactive  date  of  this  AD. 

(2)  Within  300  flight  cycles  after  the  last 
inspection  accomplished  in  accordance  with 
AD  94-25-05,  amendment  39-9089. 

(c)  For  airplanes  that  have  accumulated 
less  than  70,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Perform  the 
inspection  required  by  paragraph  (a)  of  this 
AD  at  the  later  of  the  times  specified  in 
paragraphs  (c)(1)  and  (cK2)  of  this  AD. 

(1)  Prior  to  the  accumtilation  of  60.000 
total  flight  cycles. 

(2)  At  the  earliest  of  the  times  specified  in 
pmgrapb  (c)(2)(i),  (c)(2Kii).  and  (cH2Xiii)  of 
this  AD. 

(i)  Within  3300  flight  cycles  after  the  last 
inspection  accomplished  in  accordance  with 
AD  94-25-05,  amendment  39-9089. 

(ii)  Within  1.200  flight  cycles  after  die 
effective  date  of  this  AD. 

(iii)  Prior  to  the  accumulation  of  70300 
total  flight  cycles. 


(d)  If  any  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  tKi» 
AD,  prior  to  further  flight,  repair  it  in 
accordance  with  Part  n  ("Crack  Repair")  of 
the  Accomplishment  Instructions  of  Boeiiw 
Alert  Service  Bulletin  737-53A1177,  dated 
November  8, 1994;  Revision  1,  dated 
September  19. 1996;  Revision  2,  dated  July 
24. 1997;  or  Revision  3,  dated  Septamher  18. 
1997. 

(e)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  the  time  specified 
in  paragraph  (e)(1)  or  (eK2)  of  this  AD,  as 
applicable,  until  the  modification  required  by 
paragraph  (f)  or  (g)  of  this  AD,  as  applicable, 
is  accomplished. 

(1)  If  the  airplane  had  accumulated  lass 
than  70.000  total  fli^  cycles  at  the  time  of 
the  immediately  preceding  inspection, 
perform  the  next  inspection  within  1.200 
flight  cycles  or  prior  to  the  accumulation  of 
70.300  total  fli^t  cycles,  whichever  occurs 
first 

(2)  If  the  airplane  had  accumulated  70.000 
or  more  total  flight  cycles  at  the  time  of  the 
immediately  preceding  inspection,  perfoim 
the  next  inspection  within  300  flif^l  cycles. 

(f)  Except  as  provided  by  par^raph  (g)  of 
this  AD.  modify  the  fuseli^  lap  joints  at  the 
lower  row  of  tuteaers  at  stringer  locations 
right/left  stringer  4  between  body  station  (BS) 
360  and  BS  1016;  and  right/lefl  stringen  10 
and  14  between  BS  360  and  BS  540,  and 
between  BS  727  and  BS  1016;  in  accordance 
with  Part  m  ("Preventive  Change")  of  the 
Accomplishment  Instructioiu  of  Boeing  Alert 
Service  Bulletin  737-53A1177.  Revision  1, 
dated  September  19. 1996;  Ravisim  2.  dated 
July  24. 1997;  or  Revision  3,  dated  September 
18, 1997;  at  the  time  specified  in  par^raph 
(h)  of  this  AD.  Accomplishment  of  this 
modification  constitutes  terminating  actioo 
for  the  repetitive  inspections  only  for  tbe 
areas  that  have  been  "MMJififKl  in  accordance  - 
with  this  AD. 

(g)  For  Boeing  Model  737-200  series 
airplanes  only; 

(1)  Except  as  provided  in  paragraphs  (gX2) 
and  (g)(3)  of  this  AD.  in  lieu  of 
accomplishing  the  modification  ("Preventive 
Change")  specified  in  paragraph  (f)  of  this 
AD,  installation  of  the  lap  joint  repair  in 
accordance  with  Part  IV  ("Lap  Joint  Repair") 
of  the  Accomplishment  Instructions  of 
Boeinjg  Alert  Service  Bulletin  737-53A1177, 
Revision  3,  dated  September  18, 1997,  at  the 
locations  specified  in  Part  IV  of  the  alert 
service  bulletin,  may  be  accomplished. 
Accomplishment  of  the  repair  constitutes 
twminating  action  for  the  repetitive 
inspections  only  for  the  areas  that  have  been 
modified  in  accordance  with  this  AD. 

(2)  Prior  to  conducting  the  repair,  support 
the  airplane  in  the  jig  position,  includbig 
support  (removal)  of  the  engine  weight,  in 
accordance  with  Boeing  Dociunent  D6- 
15565,  "737  Structural  Repair  Manual 
(SRM),"  Chapter  51.  Sul^ect  51-50-1. 
Revision  70,  dated  July  5. 1997. 

Note  2:  Chapter  51.  Subject  51-50-1  of  tbe 
reCBrenoed  SRM  references  Subjects  51-50-2. 
Sl-50-3.  and  51-60  of  die  referenced  SRM 
as  additional  sources  of  service  information. 

(3)  Notwithstanding  the  Af^mmpliKKmont 
Instructions  of  Boeing  Alert  Service  Bulletin 
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737-a3A1177.  Raviaion  3.  dated  Septambar 
18, 1997,  tha  repair  daacribad  in  paragnph 
(gNl)  of  thia  AD  any  be  amnmpliahad 
without  installing  a  tuppcit  cradle  at  ttatioo 
540. 

(h)  Accomplish  the  modification  raquirad 
by  paragraph  (f)  or  (g)  of  this  AD.  aa 
applicable,  at  the  latest  of  the  timaa  spadftad 
in  paragraphs  (hMD.  (hM2).  and  (hN3)  of  thia 
AD. 

(Ij  Prior  to  tho  aceumulMion  of  70.000 
total  flight  C3rclaa. 

(2)  Within  600  flight  cydaa  aftar  the 
eOactive  date  of  this  AD. 

(3)  Within  80  days  aftar  tha  eCEsctive  date 
of  this  AD. 

(i)  An  altemaliTa  method  of  complianca  or 
adjustment  of  the  complianra  time  that 
providaa  an  acceptable  level  of  saisty  may  be 
■aed  if  approved  by  the  Managar.  Seattle 
AGO.  Opmators  shall  submit  their  raqiiaiti 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  sand  it  to  the  Manager, 
Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methoda  of 
compliance  «rith  this  AD.  if  any.  may  be 
obtainad  from  the  Seattle  AGO. 

m  Special  flight  permits  may  be  issued  in 
aocordance  with  sections  21.197  and  21.199 
of  tha  Federal  Aviation  Ragulationa  (14  CFR 
21.197  and  21.199)  to  operate  the  akplane  to 
a  location  where  tha  requiremmits  of  this  AD 
can  be  accompliahad. 

(k)  The  actkaaa  shall  be  done  in  accardaoca 
with  Boeing  Alert  Service  Bulletin  737- 
S3A1177.  dated  November  8. 19M;  Boeing 
Aleit  Service  Bulletin  737-53A1177, 
Reviaion  1,  dated  September  19. 1996;  Boeing 
Alert  Service  Bulletin  737-53A1177, 
Kawision  2.  dated  )uly  24. 1997;  Boeii^  Alert 
Service  Bulletin  737-53A1177.  Reviaioo  3. 
dated  September  18,  1997;  and  Boeing 
Document  06-15565.  "737  Structural  Repair 
Manual  (SRM)."  Chapter  51.  Sub(ect  51-50- 
1.  Revision  70.  dated  July  5. 1907.  which 
cnnteina  the  following  list  of  efiective  pages 
(NuiK  The  iasoe  date  and  revision  level  of 
dv  SRM  we  indicated  only  on  the  Title  P^e; 
BO  other  page  of  tha  document '-™'»»'"« thia 
informarion  j: 


PaoaNa 

Revision  level 
shown  on  paga 

Date 

shoatn 

onpaga 

Tito  page 

1 
2.3.11.12 

4  

5.  8.  8-10 

7 

70    

Not  shown 

Not  shown 

Not  shown 

Not  shoMai 

Not  shown  __... 

Julys. 

1987. 
FabiS. 

1988. 
AUB.5. 

Fsbil. 
197& 

1988. 

FabLl. 

1975l 

dated  September  18. 1997;  and  Boafaig 
Document  D6-15S65.  "737  Structure  Repair 
Manual  (SRM)."  Chaptar  51.  Sohfect  51-50- 
1.  RevisioQ  70.  dated  July  5. 1997;  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.&C  SS2(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  refsrence  of 
Boeing  Alert  Service  Bulletin  737-53A1177. 
dated  November  8, 1994,  wras  approved 
previously  by  the  Director  of  the  Federal 
Ragistar  w  of  Oscaaibar  27. 1994  (50  FR 
63710.  Daoanhar  9. 1004). 

(S)  Copies  may  be  obtahmd  from  Boeiag 
Commercial  Airplane  &T)up,  P.O.  Box  3707, 
Seattle.  Washii^lon  90124-2207.  Copies  may 
be  inspected  at  tha  FAA.  Tranapoit  Airplane 
Diractonto,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Ragiater,  800  North  Capitol  Stnet.  NW..  suite 
700.  Washington.  DC 

(1)  This  amendment  becomes  effective  on 
November  12, 1997. 

Issued  in  Ronton,  Waahington,  on  October 
21, 1997. 

D— ratt  M.  Nisraoa. 

Acting  ktanagBT,  Transport  Airpfana 
Dinclvrate,  Airaaft  Catification  Service. 
(FR  Doc.  97-28347  Filed  10-27-97;  8:45  am] 


LIBRARY  OF  CONGRESS 

Cof>yTtQM  Office 

37CFRPwt201 
[DoGlMlNei87-8A] 

Copyright  Reetoration  of  Worta  In 
Aceontanee  With  ttte  Uruguay  Round 
Agreemenls  Ad:  ME  ConocHone 


AQBCV:  Copyri^t  Office.  Lihmy  of 

Congrass. 

ACTION:  Intefim  regulatioiis  with  request 

for  comments. 


(1)  The  InctHporation  by  refistence  of 
Boeing  Alert  Service  Bulletin  737-53A1177. 
Revision  1.  dated  September  19, 1996;  Boeing 
Alert  Service  Bulletin  737-53A1177. 
Revision  2.  dated  July  24, 1997;  Boeii^  Alert 
Service  Bulletin  737-53A1177,  Raviaiae  9. 


r:  The  Copyright  Office  is 
issuing  interim  regulations  to  govern  the 
filing  of  Correction  Notices  of  Intent  to 
Enforce  a  Restored  Copyright  under 
section  104A  of  the  copyright  law,  as 
amended  by  the  Uruguay  Rotmd 
Agreunents  Act.  The  e^ct  of  the 
interim  regulation  is  to  estaUish 
pro(»duies  for  the  correction  of  errors  in 
previously  filed  Notices  of  Intent  to 
Enforce  a  Restored  Copyright  and  to 
provide  a  suggested  fonnat  for 
submitting  such  information. 
DATES:  This  interim  regulation  is 
efiiactive  October  28. 1997.  Comments 
should  be  in  writing  and  received  on  or 
beforeJMovember  12, 1997. 
ADDRESSES:  If  delivered  by  hand,  an 
original  and  ten  (10)  copies  of 
comments  should  be  delivered  to: 
Library  of  Congress,  Office  of  the 
General  Counsel.  Copyright  Office. 


James  Madison  Kfemorial  Building. 
Room  LM-403,  First  and  Independence 
Avenue.  SE.,  Washington.  DC  20540.  If 
sent  by  mail,  an  original  and  ten  (10) 
copies  of  comments  should  be 
addressed  to:  David  Carson.  Genecal 
Counsel.  Copyright  GC/IftR.  PO  Box 
70400,  Southwest  Station.  Washington. 
DC  20024. 

FOn  FURTHER  MFORMATKW  OONT ACT: 
Chtflotte  Douglass.  Principal  Legal 
Advisor  to  the  General  Counsel, 
Copyright  GC/I&R.  PO  Box  70400. 
Southwest  Station.  Washington,  DC 
20024.  Telephone:  (202)  707-«380. 
Telefax:  (202)  707-8366. 

9UPP«3IBfTARY  MFORMATKM: 
Back^ound 

On  December  8, 1994,'Presidmt 
Clinton  signed  the  "Uruguay  Round 
Agreements  Act"  (URAA).  Pub.  L.  103- 
465, 108  Stat  4809.  The  URAA  restiHod 
fx>p]rright  in  certain  foreign  works  from 
any  country  that,  from  January  1, 1996. 
forward,  is  a  member  of  the  Beme 
CcmventitMi  for  the  Protectitm  of  Litaiaiy 
and  Artisdc  Wcnks,  a  member  of  the 
Worid  Trade  Gvganization  (WTO),  or 
siibfect  to  a  Predklential  Proclamation 
determining  eligibility.  60  FR  7793  (Feb. 
9. 1995):  Proclamation  No.  6780, 60  FR 
15845  (Mar.  27. 1995).  Nationals  of  su(^ 
countries  have  cop]rright  automatically 
restored  in  their  works  effective  on  the 
first  date  the  particular  source  country 
bectunes  a  (»untry  in  any  of  the  above- 
listed  three  categories.  However,  to  be 
restored,  works  must  meet  certain  other 
requirements.  Such  wt^cs  mtist: 

(1)  Not  be  in  the  public  domain  in  its 
soiuce  country  through  expiration  of  the 
term  of  protection; 

(2)  Be  in  the  public  domain  in  the 
United  States  due  to  noncompliance 
with  formalities  imposed  at  any  time  by 
United  States  copyright  law,  latck  of 
subject  matter  protection  in  the  case  of 
sound  recordings  fixed  before  February 
15. 1972,  or  ]ack  of  national  eligibility: 

(3)  Have  at  least  one  author  or 
rightholder  who  was.  at  the  time  the 
work  ¥ras  created,  a  national  or 
domiciliary  of  an  eligible  cotmtry; 

(4)  If  published,  be  first  published  in 
an  eligible  country  and  not  published  in 
the  United  States  during  the  30-day 
period  following  publication  in  such 
eligible  country. 

Notwithstanding  the  fact  that  the 
work  meets  the  above  requirements,  any 
work  ever  owned  or  administered  by  the 
Alien  Property  Custodian  and  in  which 
the  restored  copyright  woidd  be  owned 
by  a  govemmoat  or  instrumentality 
thereof,  is  not  a  restored  work.  17  U.S.C 
104A(aX2): 
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Although  copyright  restoration  is 
automatic  for  eligible  works,  a  copyright 
owner's  enforcement  of  its  copyright 
against  a  reliance  party  is  sul^ect  to 
noti(»  to  the  reliance  party  and  a 
waiting  period.  Reliance  parties,  in 
general,  are  persons  who  obtained 
copies  of  the  works  or  were  already 
using  the  works  before  the  URAA  was 
enacted  (Dec.  8. 1994).  17  U.S.C 
104A(hX4).  Specifically,  a  reliance  party 
is  any  person  who: 

(A)  With  respect  to  a  particuJar  work, 
engages  in  acts,  before  the  source  country  of 
ttiat  work  becomes  an  eligible  country,  which 
would  have  violated  section  106  if  the 
restored  work  had  been  subject  to  copyright 
protection,  and  who,  after  the  source  country 
becomes  an  eligible  country,  mwiHniiMf  to 
engage  in  such  acts; 

(B)  Befoie  the  source  country  of  a 
particular  work  becomes  an  eligihla  country, 
makes  or  acquires  1  or  m<He  copies  or 
phonorecords  of  that  work;  or 

(C)  As  the  result  of  the  sale  or  other 
dispoaition  of  a  derivative  work  covered 
under  subsection  (d)(3),  or  significant  aaaats 
of  a  person  described  in  subparagraph  (A)  or 
(B),  is  a  successor,  assignee,  or  licensee  of 
that  person. 

Id. 

The  copyright  owner  must  file  with 
the  Copyright  Office  a  Notice  of  Intent 
to  Enfiorce  (NIE)  its  restored  copyright  <x 
must  individually  serve  such  notice  on 
a  reliance  party  and  must  wait  a  period 
of  twelve  months  before  enforcing  a 
restored  copyright  against  a  reliant^ 
party.  A  reliance  party  nuy  be  found 
liable  for  infringement  beginning  twelve 
months  after  Federal  Ragbter 
publication  of  the  Notice  of  Intent  to 
Enforce  the  copyright  in  the  restored 
work  or  twelve  months  after  a  notice  has 
been  individually  served  on  the  reliance 
party,  whichever  is  earlier.  17  U.S.C 
104A(d)(2).  Thus,  the  reliance  party 
receives  a  12  month  grace  period  (luring 
which  it  may  use  the  restored  work 
without  paying  licensing  fees  or 
securing  permissicHi  for  such  use  from 
the  restmed  copyright  owner.  Id.,  The 
Uruguay  Rotmd  Trade  Agreements,  Text 
of  Agreements,  Implementing  Bill, 
Statement  of  Administrative  Action,  and 
Required  Supporting  Statements.  HJL 
Doc.  No.  316. 103d  Cong..  2d  Sees.  324 
(1994). 

NIEs  filed  in  the  Copyright  Office 
receive  the  benefit  of  constructive 
notice;  that  is,  all  persons  are  deemed  to 
have  notice  of  the  NIE  upon  the 
Copjrright  Offi(»'s  publication  in  the 
Federal  Regjater  of  an  NIE  for  a  restored 
work.  Cf  17  U.S.C.  104A(c).  Thus,  the 
Federal  Register  publication  begins  the 
12-month  grace  period  concerning  a 
particular  restored  work  for  all  reliance 
parties,  whereas  the  individually  served 
NIE  begins  the  12-month  period  for  only 


those  reliance  parties  served,  and  any 
other  reliance  party  with  actxial 
knowledge  of  such  service  and  the 
contents  of  the  notice. 

Recording  NIEs  and  publishing  in  the 
Federal  Registar  the  NIE  titles  and 
owners  of  restored  copyright  is  part  of 
the  Copyright  Office  responsibilities 
pursuant  to  the  URAA.  17  U.S.C. 
104A(eKlHB).  Regulations  have  been 
issued  for  such  filings  as  well  as  special 
regulations  for  r^istratitm  of  claims  to 
copyright  under  &e  URAA.  60  FR  50414 
(Sept  29, 1995). 

As  part  of  the  Office's  responsibility 
regarding  NIEs.  the  Office  has  proposed 
ndes  for  recording  corrections  to  NIEs, 
both  those  NIEs  containing  major  errors 
and  those  containing  minor  errors.  The 
URAA  allows  a  party  who  has  filed  an 
NIE  with  the  Copyright  Office  to  correct 
minor  errors  or  omissions  by  further 
notice  at  any  time  after  the  original  NIE 
is  filed.  17  U.S.C.  104A(e)(lMA)(iii).  The 
procedures  and  fees  for  filing  a 
correction  to  an  NIE  are  essentially  the- 
same  as  those  for  filing  an  original  NIE. 
except  that  the  party  malring  tiie 
correction  should  refer,  on  the  corrected 
NIE,  to  the  previous  NIB'S  volume  and 
document  number  in  the  Copyright 
Office  Documents  Records,  if  known. 
For  purposes  of  determining  the 
appropriate  filing  period,  the  Office  will 
regard  NIEs  correcting  major  errors  as 
new  NIEs.  Such  NIEs  must,  therefore,  be 
filed  within  the  initial  two  year  period 
of  eligibility  to  be  accepted  as  timely. 

L  Proposed  Rule  To  Eetdilish 
Conrectiaa  NotiGes  of  Intent  To  Enforce 

On  July  30, 1997,  the  Office  proposed 
regulations  to  govern  the  filing  of 
Correction  Notices  of  Intent  to  Enforts 
a  Restored  Copyright  (Correction 
Notices  or  Correction  NIEs).  This  rule 
proposed  procedures  to  correct  major 
and  minor  errors  and  provided  a  format 
which  the  Office  suggested  for 
submitting  Correction  Notices.  The 
procedures  (1)  detailed  who  may  file  a 
Correction  Notice,  (2)  Histingni«b«>d 
between  major  and  minor  error,  (3) 
explained  that  multiple  NIEs  could  be 
submitted  for  the  same  work  where  the 
work  had  multiple  owners  and  (4)  noted 
that  while  NIEs  could  be  withdrawn 
within  a  short  time  after  filing,  the 
Office  will  not  cancel  a  rectnded  NIE. 

IL  Gonuiient 

The  Office  received  one  comment  in 
response  to  the  publication  of  its 
proposed  rule,  from  the  Motion  Picture 
Association  of  America  (MPAA).  This 
organization  pointed  out  what  it 
considered  an  inherent  ambiguity  in  the 
URAA  provision  for  minor  errors  but 
not  other  rarors,  in  that  sec.  104A(e)A(ii) 


of  Tide  17  permits  the  correction  of 
minor  errors  at  any  time,  even  after  the 
24-inonth  filing  period,  thereby  leaving 
open  the  consideration  of  whether  and 
when  other  errors  may  be  corrected,  and 
what  efiect  such  errors  may  have.  One 
potential  efiisct  relates  to  what 
infringement  remedies  may  be  awarded 
against  reliance  parties.  Under  the 
URAA,  sec.  104A(dK2),  such  parties' 
continued  use  of  a  restored  copyright 
after  a  12-month  period  following  the 
publication  in  the  Federal  Bwgitter  of 
the  tide  and  owner  of  a  restored  work 
as  listed  in  an  NIE  is  subject  to 
infringement  remedies.  "The  MPAA 
suggested  that  the  Office  provide  by 
regulation  that  infringement  mnedies 
are  available  only  after  publication  of 
Qnrection  NIEs. 

nLReapaaaa 

The  Office  addresses  this  comment 
i^erding  the  "inherent  ambiguity"  ai 
the  URAA  provision  for  correction  of 
minor  enws  by  looking  to  what  appears 
to  be  Congress'  undnlying  intent — to 
shield  the  piddic  from  prqudicial 
errors,  i.e.,  those  errors  which  would 
impede  efforts  by  members  of  the  public 
to  ascertain  the  possible  restored  status 
of  a  work  while  »iti«Hng  the  NIE  filer 
in  the  creation  of  an  improved  and 
corrected  public  record  where  a 
harmless  error  had  been  made.  See  17 
U.S.C.  104A(eK3).  While  the  Office  has 
no  statutory  authority  to  establish  the 
date  cm  which  infringwTiw»nt  remedies 
are  available,  the  fti«tingiii«hing  of 
major  and  minor  errors  facilitates  the 
administration  of  NIEs  where  errors  in 
an  originally  filed  NIE  may  be  of  such 
a  substantial  nature  that  the  initial  NIE 
does  not  adequately  and  reasonably 
idoitiiy  the  restored  work.  Further,  an 
administrative  procedure  recognizing 
the  distinction  between  an  error  which 
would  not  impede  the  public's  locating 
within  Copyright  Office  records 
information  for  a  given  restored  work 
and  an  error  in  an  NIE  which  would 
prevent  the  public  from  being  informed 
of  the  restored  stattis  for  a  particidar 
work  allows  for  a  more  reliable  and 
useful  public  record  and  may  possibly 
facilitate  judicial  determination  of  when 
adequate  notice  concerning  a  restored 
work  occurred. 

The  Office  concludes  that  major  errors 
are  those  which  pertain  to  the 
statutorily  required  information  in  the 
Copjrri^t  Office  NIE  filings:  name  of 
the  copyright  owner  or  rightholder,  tide 
of  the  work  (but  not  the  translation,  if 
any)  and  the  written  agency 
relationship.  Where  the  Office 
determines  an  error  to  be  major,  a 
Correction  NIE  must  be  filed  within  tha 
two  3rear  period  of  eligitality.  NIE  filings 
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with  the  Office  are  voluntary.  In  the 
absence  of  a  timely  filing  in  the  Office, 
the  URAA  allows  a  copyright  owner  of 
a  restored  work  to  save  an  individual 
notice  on  a  reliance  party  at  any  time 
after  the  date  of  restoration  of  the 
restored  copyright  to  trigger  a  reliance 
party's  12-month  period  to  use  the 
lestOTed  work  within  the  terms  of  the 
statute.  17  U.S.C  104A(e)(2). 

Based  on  the  foregoing  discussion, 
these  interim  regulations  are  essentially 
unchanged,  except  for  minor  technical 
amendments. 


IV. 


Natkeeaf 


A.  Who  May  File  a  Coaection  Notice  of 
Intent  To  Enforce  (Correction  NIB) 

Correction  NIEs  may  be  fllad  by  or  on 
behalf  of  the  same  copyright  owner  or 
rightholder  who  filed  the  original  N1E. 
The  "same  copyright  owmer"  includes 
successors  in  interest. 

A  certification  by  a  third  party  is  not 
sufficient  to  authoriae  acociection  of  an 
earlier  NIE  recorded  in  the  name  of 
another  pwty/copyright  owner,  unless 
that  third  poty  is  ako  the  authoriaed 
agent  of  the  oopyri^t  owner  in  whoee 
name  the  original  NIE  was  recorded.  An 
authorised  agent  may  file  a  Cocrectian 
NIE  whether  ornot  that  ^snt  filed  the 
originelNIE. 

B.  Definitian  (^  hdofor  and  hGnor  Error 

The  Copyright  Office  concludes  that 
maiorenan,  not  defined  or  reforenced 
within  the  statutory  provisians,  may  be 
oonected  only  within  the  two-yeer 
period  of  eligibility  for  initially  filing 
NIEs.  Minor  anors  may  be  coitacted  at 
any  time  undar  the  URAA  provisions. 
(17  use  104A(e).  as  amended). 

The  Office  has  determined  that  major 
asTors  are  entns  concerning  the 
following  NIE  statutory  requirements: 
the  name  of  the  copyright  owner  or 
rightholder.  the  title  of  the  wrork  (as 
opposed  to  its  translation,  if  any);  and 
a  written  agency  relatioosbip.  if 
applicable.  The  Office  considers  these 
items  of  infaimatian  to  be  basic 
identifiers  crucial  to  the  effectiveness  of 
adequately  informing  the  public  of  the 
existence  and  ownership  of  a  particular 
work  which  is  subfect  to  a  Notice  of 
Intent  to  Enforce.  The  tide  of  a  work  and 
die  identity  of  the  rights  owner  in  the 
work,  including  correct  information 
regerding  an  agent  of  the  rights  owner, 
if  an  agency  relationship  existed,  must 
be  present  in  the  Copyright  Office  NIE 
recorda  in  order  for  the  NIE  filer  to  meet 
the  requiremeBts  of  the  statute  and  to 
allow  the  public  through  a  raesoneble 
search  to  locate  the  nsanntisl 
information  within  Office  NIE  records 


about  a  given  work  restored  to  copyright 
under  the  URAA.  Where  the  original 
NIE  did  not  adequately  identify  the 
owner  of  the  restored  work,  the  tide  of 
the  restored  work  or  the  agracy 
relationship,  the  Office  vrUl  refuse  to 
record  a  Correction  NIE  that  is 
submitted  after  the  two-year  period 
following  a  work's  restoration  to 
copyright  protection. 

Adequate  identification  of  a  restored 
work  means  that  accurate  and  stifficient 
information  concerning  the  three 
statutorily  required  items  of  owner 
identity,  tide,  and  agency  relationship, 
if  any.  is  present  in  the  original  NIE. 
The  necessary  accuracy  and  sufficiency 
of  information  for  the  original  NIE 
includes,  but  is  not  limited  to, 
completeness  of  the  information, 
accurate  spelling  erf  names  and  titles, 
and  correct  sequencing  of  wording 
within  names  and  titles  so  that  a 
reeaonable  search  of  the  NIE  records 
will  reveal  the  work  in  question.  The 
foUowing  are  examples  where  original 
NIEa  contain  information  which  would 
not  rseuh  in  a  raesoneble  search 
reveellng  the  actual,  correct  tide  or 
owner  idamtity  for  the  restored  work: 

Htla  in  origiiial  NS:  Robait  KfMts  the  GiMD 

Rabbit  A^ 
Title  in  Conectten  NIE:  Han  We  Go  A^in— 

The  GiBsn  Rabktt  «nd  Robert 
Title  in  origiiiel  NIB:  Now  An  tlw  Tlmae 

That  Tiy  Man's  Souls 
Title  in  Cotnctioa  NK:  TVyiag  Timas  for 

MwiUnd 
Ownw  in  origMMl  NS:  tMhj  and  Lori  Pihn 


ta  rrmrtrrtfrm  MIP-  rathj  I  orsaan  il 


Lori 

Where  the  two-yeer  period  hes 
expired  and  where  thex^js  doubt  as  to 
whether  an  error  is  m^cw  or  minor,  i.*.. 
whether  the  erroneous  NIE  is  such  that 
it  would  bil  to  inform  members  of  the 
public  doing  a  reasonable  seerch  of  the 
Copyright  Office  records  of  the 
existence  of  a  work  that  is  subject  to  a 
Notice  of  Intent  to  Enforce,  the  Office 
will  correspond  with  the  filer 
concerning  the  doubt  and.  if 
appropriate,  may  resohre  the  doobl  in 
favor  of  the  filer  and  record  the 
Correction  NIE . 

Because  the  regulations  of  the 
Copjrright  Office  allow  the  recordation 
of  any  document  pertaining  to  a 
copyright,  in  instances  where  the  Office 
refuses  the  recordation  of  a  Correction 
NIE  because  the  two-yeer  period  of 
eligibility  for  initial  filing  of  an  NIE  bas 
(wssed,  a  party  may  record  any 
dociunent,  including  one  concerning 
rights  restored  under  the  URAA  for  a 
given  work,  but  may  not  designate  the 
document  on  its  face  to  be  a  Notice  of 
Intent  to  Enforce  or  a  Correction  Notice 


of  Intent  to  Enforce.  See  37  CFR  201.4 
for  Copyright  Office  regulations  on 
recordation  of  transfers  and  other 
documents.  All  documents,  including 
NIEs  and  Correction  NIEs,  submitted  for 
recordation  with  the  Office  are  found 
within  the  same  bibliographic  database 
and  a  reasonable  search  by  tide  or 
owner  should  reveal  all  recordations 
filed  with  the  Office  concerning  the 
same  title  or  owner  identity. 

C.  Designation  for  a  Correction  Notice  c/ 
Intent  to  Enforce 

A  Comction  NIE  must  be  cleerly 
indicated  as  such,  Le.,  the  document 
filed  should  beer  the  tide  "Correction 
Notice  of  Intent  To  EnfiHce,"  at 
"Correction  NIE."  It  must  also  specify 
the  volume  and  document  number  for 
the  recordation  of  the  original  NIE.  This 
will  enable  the  Office  to  record  the 
correction  with  the  appropriate  croas- 
refsrence  to  the  volume  and  document 
number  of  the  original  NIE. 

D.  Fonaat  Information  far  Correction 
NZEs 

The  suggested  format  for  filing 
Correction  NIEs  generally  follows  the 
oudine  of  the  suggested  format  for  the 
original  filing.  This  is  included  aa 
Appendix  A  below. 

llie  formet  will  be  made  available 
over  the  Internet  frcHn  where  it  can  be 
downloeded  for  use.  Where  a  patty 
wishes  to  correct  in  the  same  filing  NIEs 
for  many  tides,  he  or  she  can  adapt  the 
suggested  format  to  allow  more  space 
for  tidea.  Use  of  the  format  enables  the 
filer  to  fiimish  information  prescribed 
by  the  original  NIE  regulation  in  orderiy 
form. 

When  information  (either  required  or 
optional)  has  been  correcdy  given  on 
the  original  NIE,  the  Collection  NIE 
need  not  repeet  that  information.  Filen 
should  include  information  in  the 
Correctieii  NIE.  however,  that  waa 
omittad  from  the  previous  NIE  which 
will  help  identify  the  restored  work(s) 
involved. 

Correction  NIEs  must  be  in  RngHA. 
except  for  the  original  title,  and  either 
typed  or  printed  by  hand  legibly  in 
dark,  preferably  black,  ink.  They  should 
be  on  BW  by  11"  white  paper  of  good 
quality,  with  at  least  a  1"  (er  3  cm) 
margin. 

E.Feeg 

The  fise  for  a  correction  is  the  same  as 
that  for  an  iidtial  NIE:  for  one  work,  the 
fee  is  thirty  U.S.  ISollars;  for  multiple 
works  that  meet  the  conditions  for  being 
filed  on  the  same  NIB,  the  fee  is  thirty 
U.S.  DoUan  for  the  first  work,  plus  one 
doUar  for  each  additicmal  work  For  NIE 
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filings,  including  corrections,  see  37 
CFR  201.33(e)  for  fee  information. 

The  filing  ioe  partially  reimburses  the 
Office  for  its  processing  costs;  the 
Office,  therefore,  does  not  refund  fees 
for  errors  made  by  filers  in  NIEs. 

V.  Mnh^le  NIEs  for  the  Seme  Week 
and  Correctioo  ( 


When  rights  in  a  restored  work  are 
owned  by  several  diSacent  parties, 
multiple  NIEs  for  the  same  wtHk  may  be 
submitted.  For  exan^de,  one  person 
may  own  the  exclurive  right  of 
reproduction  and  public  distribution 
and  another  the  exclusive  ri^t  of  public 
performance.  When  a  work  has  multiple 
rights  owmen,  eech  owner  must  file  a 
separate  NIE  subject  to  the  requiremoits 
far  initial  filing  within  two  years  of 
eligibility  to  receive  the  beiMfit  of  NIE 
filing.  In  the  instance  of  multiple 
OMmers  of  rights  in  a  single  wi^  if  a 
party  is  acting  on  briialf  of  an  earlier 
owner  of  record  in  an  NIE  and 
purporting  to  correct  that  eerUer  NS, 
the  Office  points  out  that  only  the  N^ 
record  in  the  name  of  that  particular 
eeriier  owner  will  be  croas-tefiBrenced. 
Nevertheless,  all  NIE  records  for  a  given 
title  wUl  be  eesdy  retrievable  as  a  group; 
if  the  works  as  recorded  bear  the  same 
title,  the  NIE  rec(»ds  would  appeer 
together  in  any  tide  search  of  online 
records. 

VL  CawaUatioBs  awl  Wtthdrawab 


The  CMBce  will  not  cancel  a 
recordaticm  of  an  NIE  unless  the 
recordation  fee  is  uncollectible.  While  - 
the  recordation  of  NIEs  may  not,  vrith 
the  excnttion  of  an  uncollectible  fiae.  be 
canceled  (i.e.,  expunged  from  the 
record),  a  request  to  record  an  NIE  may 
be  withdrawn  if  the  request  to  withdraw 
is  received  before  the  record  of  the  NIE 
has  been  made  available  to  the  public 
through  the  Internet  In  order  to 
withdrew  an  NIE.  the  filer  must  contact 
the  Dociunents  Unit  of  the  Copyright 
Office  before  the  online  recrad 
(Copyright  Office  Publication  and 
Interactive  Cataloging  System  (GOPKIS)) 
has  been  made  publicly  available.  If  the 
Office  has  prepered  the  record  for  a 
work  that  is  liUer  vrithdrawn,  it  will  not 
refund  the  foe. 

Vn.  PubUcatioB  (tf  Additional  NIE  Lfat 

Under  the  URAA,  the  Office  must 
publish  the  Federal  Regisler  list  of  NIEs 
processed  by  the  Office  every  four 
months.  17  U.S.C  104A(e)(l)(B)(i). 
Accordingly,  lists  have  been  published 
beginning  on  May  1. 1996.  (61  FR  19372 
(May  1. 1996);  61  FR  46134  (Aug.  30, 
1996):  61  FR  68454  (Dec.  27. 1996);  62 
FR  20211  (April  25. 1997)  and  62  FR 
44842  (Aug.  22. 1997)).  The  Office  will 


publish  its  next  list  on  December  19. 
1997.  This  list  vrill  include  NIEs 
received  and  processed  in  the  Office 
through  December  5. 1997.  The  final 
Federal  Regiater  list  for  worics  from 
countries  that  became  eligible  to  file  on 
January  1. 1996.  is  scheduled  to  be 
published  on  Januaiy  30. 1998.  CL  17 
U.S.C.  104A(eXl)(BMii).  This  will 
include  NIEs  previously  received  in  the 
Office  but  unprocessed  by  December  5, 
1997,  and  NIEs  received  between 
December  5. 1997,  and  December  31. 
1997.  inclusive. 

Correction  NIEs  for  major  errors  and 
new  NIEs  from  source  countries  thet 
became  eligible  to  file  on  January  1. 
1996,  must  be  postmarked  by  December 
31. 1997.  to  be  accepted  for  January 
Federal  tiigisliii  pidilication.  Correction 
NIEs  for  minor  errors  are  acceptable  at 
any  time  following  eligibility,  but  the 
Office  will  not  puUiah  such  minor 
corrections  in  the  Federal 


Ual  of  Soh^eds  la  37  CFR  Part  201 

Cable  television.  Copyright. 
Jukeboxes,  Literary  woiia,  Satellites. 

iaterJBi  lagnlatieB 

In  considoation  of  the  fiw^oing,  the 
Copyriglit  Office  amends  37  CFR  part 
201  in  the  manner  set  forth  below: 

PART  201— GB«ERAL  PROVISIONS 

1.  The  authority  dtaticm  fi»  part  201 
is  revised  to  reed  as  follows: 

Aaihoritr.  17  U.S.C  702. 

2.  Section  20134  is  added  to  reed  as 
follows: 


fl01J4 


Act 

(a)  Genera/.  This  section  prescribes 
the  procedures  for  submission  of 
oxrections  of  Notioes  of  Intent  to 
Enforce  a  Copyright  (NIEs)  Restored 
under  the  Uruguay  Round  Agreements 
Act  of  December  8. 1994,  as  required  by 
17  U.S.C  104A(e).  as  amended  by  Pub. 
L.  103-465. 108  SUt  4809,  4976  (1994). 

(b)  Definititms.  For  purposes  of  this 
section,  the  following  definitions  apply. 

(1)  Major  error.  A  major  error  in  nung 
a  Notice  of  Intent  to  Enforce  a  Copjrri^t 
Restored  under  the  Uruguay  Round 
Agreements  Act  is  an  error  in  the  name 
of  the  copyright  owner  or  rightholder,  or 
in  the  tide  of  the  work  (as  opposed  to 
its  translation,  if  any)  where  such  error 
fuls  to  adequately  identify  the  restored 
work  or  its  owner  through  a  reeaonable 
search  of  the  Copyright  Office  NIE 
records.  Omission  of,  or  incorrect 
information  regarding,  a  written  agency 
relationship  also  constitutes  a  major 
eiTor. 


(2)  Minor  error.  A  minor  error  in  filing 
a  Notice  of  Intent  to  Enforce  a  Copyright 
Restored  under  the  Uruguay  Round 
Agreements  Act  is  any  error  that  is  not 

a  major  error. 

(3)  Restored  work.  Fat  the  definition 
of  wwks  restored  under  the  URAA,  see 
37  CFR  201.33. 

(c)  Forms.  The  Copyright  Office  does 
not  provide  forms  tor  Correction  Notioas 
of  Intent  to  Enforce  filed  with  the 
Copyright  Office.  It  requests  that  filers 
of  such  Correction  NIEs  follow  the 
format  set  out  in  Appendix  A  of  this 
section  and  give  all  informaticm  listed  in 
paragraph  (d)  of  this  section.  Correction 
NIEs  must  be  in  English,  and  should  be 
^ped  or  l^ibly  printed  by  hand  in 
duk,  preferably  black  ink,  on  8^^"  by 
11"  white  paper  of  good  quality  with  at 
least  a  1"  (or  three  cm)  margin. 

(d)  Requirements  for  Coaection 
Notice  (rfliOmt  to  Enfmxx  a  Copyri^t 
Restored  under  the  Uruguay  Round 
Agreements  Act  (1)  A  correction  for  a 
Notice  of  Intent  to  Enforce  should  be 
cleeriy  designated  as  a  "Correction 
Notice  of  Intent  to  Enfinoe"  or 
"Curection  NIE." 

(2)  Correction  Notices  of  Intent  to 
Enforce  should  be  sent  to  the  following 
addreas:  URAA/GATT,  NIEs  and 
Registrations,  PO  Box  70400,  Southwest 
Station.  Washington.  DC  20024.  USA. 

(3)  A  Correction  NIE  shall  cootain  the 
following  informaticm: 

(i)  The  volume  and  document  numb» 
of  the  i»evious  NIE  «ddch  is  to  be 
cofiected; 

(ii)  The  titfe  of  die  work  as  it  appears 
oa  the  previous  NIE.  including 
alternative  titles,  if  they  ^pe«; 

(iii)  The  English  translation  of  the 
title,  if  any,  as  it  appears  on  the 
previous  NIE; 

(iv)  A  statement  of  the  erroneous 
information  as  it  appears  on  the 
previous  NIE; 

(v)  A  statement  of  the  correct 
information  as  it  slumld  have  appeered 
and  an  optional  explanation  of  its 
correction;  or 

(vi)  A  statement  of  the  informatian  to 
be  added.  This  includes  optional 
information  such  as: 

(A)  Type  of  work; 

(B)  Rignts  owned  by  the  party  on 
whose  behalf  the  Correction  Notice  is 
filed; 

(C)  Name  of  author; 

(D)  Source  country; 

(E)  Year  of  publication; 

(F)  Alternative  tides; 

(G)  An  optional  explanation  of  the 
added  information. 

(vii)  The  name  and  address: 
(A)  To  which  correspondence 

concerning  the  doctunent  should  be 

sent;  and 
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(B)  To  which  the  acknowledgment  of 
the  recordation  of  the  Correction  NIE 
■hould  be  mailed;  and 

(viii)  A  certification.  The  certification 
•hall  cotuist  of: 

(A)  A  statement  that,  for  each  of  the 
wt»ka  named  above,  the  person  signing 
the  Correction  NIE  is  the  copyright 
owner,  or  the  owner  of  an  exclusive 
right,  or  the  owner's  authorized  agent, 
and  that  the  information  is  correct  to  the 
best  of  that  person's  knowledge; 

(B)  The  typed  w  printed  name  of  the 
person  whoee  signature  appears; 

(C)  The  signature  and  oate  of 
>imature;and 

XD)  The  telephone  and  telefax  number 
at  which  the  owner,  rightholder,  or 
agent  thereof  can  be  reached. 

(4)  A  Correction  NIE  may  cover 
multiple  works  in  multiple  NIE 
documents  for  one  fee  provided  that: 
each  work  is  identified  by  title;  all  the 
works  are  by  the  same  author  all  the 
wforks  are  owned  by  the  same  copyri^t 
owner  or  ownerof  an  exchialve  right  In 
the  case  of  Correction  NIEs,  the  notice 
must  ■aperately  designate  each  title  to 
be  corrected,  noting  the  incorrect 
information  as  it  appeared  on  the 
previously  filed  NIE.  as  well  as  the 
corrected  information.  A  single  notice 
covering  mult^^  dtles  need  bear  only 
a  single  certific^tiaii. 

(5)  Copies,  phonorecofds  or 
sopportfaig  documents  cannot  be  made 
part  of  the  record  of  a  Conection  NIE 
and  should  not  be  submitted  with  the 
document 

(6)  Time  for  Sufandtdng  Conection 
NIEs. 

(i)  Md/dr  enon.  The  Copyri^  Office 
will  accept  a  Conectioo  NS  far  a  ma|ar 
atrar  ooaoeming  a  restored  worii  during 
the  24-iaonth  poriod  beginning  am  the 
date  of  restocatiaa  of  the  woik.  as 
provided  far  Miginal  hOEs  in  section 
104A(dN2XA)ofthlel7. 

(U)  Minor  enors.  TIm  Ofllce  will 
accept  a  Coirertian  NIE  far  a  minor 
•Ror  or  nmiseion  concerning  a  restored 
work  at  anv  time  after  the  nrigiiyil  NIE 
has  been  filed,  as  {Movided  in  section 
104A(eXlXAXiii)  of  title  17. 

(e)  Fee.— <1)  Amount  The  filing  fee 
for  recording  Correction  NIEs  is  30  US. 
dollars  for  each  Correction  Notice 
cowing  one  wrark.  For  single 
Correction  NIEs  covering  multiple 
works,  that  is,  for  works  by  the  same 
author  and  owned  by  the  same 
copyright  OMmer  or  owner  of  an 
excliisive  right,  the  fae  is  30  U.S. 
dollars,  plus  one  dollar  for  each 
additional  work  covered  beyond  the 
first  designated  work. 

(2)  Mmtod  of  payment  See  37  CFR 
201.33(eKl).(2). 

(f)  Public  online  access.  Information 
contained  in  the  Conection  Notice  of 


Intent  to  Enforce  is  availd[>le  online  in 
the  Copyright  Office  History  Documents 
(COHO)  file  through  the  Library  of 
Congress  electronic  information  system, 
available  through  the  Internet  This  file 
is  available  from  computer  terminals 
located  in  the  Copyright  Office  itself  or 
from  terminals  located  in  other  pcuts  of 
the  Library  of  Congress  through  the 
Library  of  Congress  Information  System 
(LOOS).  Alternative  ways  to  connect 
through  Internet  are  the  World  Wide 
Web  (WWW),  using  the  Copyright  Office 
Home  Page  at  http:/Mrww.loc.gov/ 
copyright  directly  to  LOOS  through  the 
telnet  address  at  locis.loc.gov;  or  the 
Library  of  Congress  through  gopher  LC 
MARVEL  and  WWW  which  urn 
available  24  hours  a  day.  LOOS  is 
availai>le  24  hours  a  day,  Monday 
through  Friday.  For  the  purpose  of 
rwseerrhing  the  full  Office  record  of 
Correction  NIEs  on  the  Internet,  the 
Office  has  made  (Hiline  — Fnhinp 
instructions  accessible  through  the 
Copyright  Office  Home  Page. 
Researchers  can  access  than  throu^ 
the  Library  of  Congress  Home  Page  on 
the  World  Wide  Web  \n  selecting  the 
cop3fright  link.  Select  the  menu  item 
"Ccip^ight  Office  Records"  and/or 
"URAA.GATT  Amends  U.S.  law." 
Images  of  the  complete  Correction  NIEs 
as  CUed  ¥rill  be  stared  on  optical  disk 
and  wiU  be  available  from  the  Copyright 
Office. 


Alef2« 

TtoBaiMve 


leTNaltaaarMBitTe] 

Name  of  Copyright  Ownar  (or  owner  of 
exchishra  r^iht>  If  this  ODoaclkm  notice 
is  to  cow  multiple  works,  tha  author 
and  the  ri^  ownsr  snut  be  the  sama 
for  aU  worics  oovwed  by  the  notloe.) 


2.  Titl«(s)  (or  brief  de«3iptioD) 

(a)  Work  No.  1— 

Vohuna  and  Documant  Number: . 
English  Translation: . 


(b)  Work  Na  2  (if  appJicable)— ____ 
Volume  and  Docnmfent  Nundiar 

RngH«^  TVunaUrion' 

(c)  Woik  No.  3  (If  appUcabie)— . 

Vohmie  and  Documant  Nnmban 

English  Translation: 

(d)  Work  No.  4  (if  applicable)— 

Volume  and  Document  Numbv: 

English  Translation: 

3.  Statement  of  incorrect  information  on 

earlier  NIE: 

4.  Statement  of  correct  (or  previously 

omitted)  information: 

Give  the  following  only  if  inconect  or 
omitted  on  evlier  NIE: 

(a)  Type  of  work 

(b)  Rights  owned 

(c)  Name  of  author  (of  mtire  work) 

(d)  Source  Country 


(e)  Year  of  Publication  (Approximate  if 
precise  year  is  unknown) 

(f)  Alternative  titles 

5.  Explanation  of  error 

ft.  CartifiGation  and  Signature:^  hereby  certify 
that  for  each  of  the  work(s]  listed  above, 
I  am  the  copyright  owner,  or  the  owner 
of  an  exclusive  right,  or  the  owner's 
authorized  agent,  the  agency  relationship 
having  been  constituted  in  a  writing 
signed  by  the  owner  befbie  the  filing  of 
this  notice,  and  that  the  information 
given  herein  is  traa  and  correct  to  the 
beet  of  my  knowledga. 


and  Addnaa  (typed  or  printed): 


Tabphona/Faxi 


ASMBBtfar. 


Date  and  Signature: 


Deled:  Octobar  22. 1M7. 


RegittarofCopyTi^its. 

[FR  Doc.  97-2S488  Filed  10-27-07;  S:45  aod 


UBfURY  OF  CONQfteSS 

CopyriQM  OfHcs 

srcFRPwtaos 

IPeofcel  No.  07-71 

wn^mnwntmmin  of  aw  ewcironic 
FrMooni  oC  InlofVMllon  Act 
totIM* 


AOBICV:  Copyright  Office,  Library  of 
Congress. 

ACTKM:  Interim  regulations  wiA  request 
far  comments. 


;  The  Copyright  Office  is 
issuing  interim  r^julations  regarding  the 
Freedom  of  Information  Act  to  comply 
with  changes  mandated  by  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996.  The  effect  of  the 
interim  regulations  is  to  permit  public 
access  to  Office  records  that  were 
created  on  or  after  Octobw  1. 1996.  in 
electronic  format.  The  Office  seeks 
comment  on  these  interim  regulations. 

EFFECTIVE  DATE:  This  interim  regulation 
is  efiiactive  November  1,  1997.  Written 
comments  should  be  received  on  or 
before  November  28, 1997. 


I:  By  mail:  Ten  copies  of 
written  comments  should  be  addressed 
to  David  O.  Carson,  General  Counsel. 
Copyright  GC/I&R,  P.O.  Box  70400. 
Southwest  Station,  Washington.  D.C 
20024.  By  hand:  Ten  copies  of  written 
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comments  should  be  delivered  to  the 
Office  of  the  General  Counsel,  U.S. 
Cop3nright  Office,  James  Madison 
Memorial  Building,  Room  403.  First  and 
Independence  Avenue.  S.E., 
Washington.  D.C. 

FOR  FUflTHER  MFOfMATKM  CONTACT: 
Marilyn  J.  Kretsinger,  Assistant  General 
Counsel,  or  Patricia  L.  Sinn,  Senior 
Attorney,  Copyright  GC/I4R,  P.O.  Box 
70400,  Southwest  Station.  Washington. 
D.C  20024.  Telephone:  (202)707-8380. 
Fax:  (202)707-8366. 

SUPPLBMBITAflYINFOmUTION: 

L  Background 

The  Copyright  Office  is  adopting 
interim  regulations  to  Part  203  of  its 
regidations  to  implement  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (EFOIA),  Pub.  L. 
No.  104-231. 110  Stat  3048  (1996), 
which  amends  the  Administrative 
Procediue  Act  (APA).  title  5,  United 
States  Code.  The  Office  is  subject  to  the 
Freedom  of  Information  Act  (FOLA), 
which  is  part  of  the  APA,  under  17 
U.S.C  701(d).  Section  701(d)  provides 
that  "[e)xcept  as  provided  by  section 
70e(b)  and  the  regulations  issued 
thereunder,  all  actions  taken  by  the 
Register  of  Copyrights  imder  this  tide 
are  subject  to  the  provisions  of  the 
Administrative  Procedure  Act  of  June 
11, 1946,  as  amended  •  •  •••  Copyright 
Office  regulations  describe  records  and 
documents  available  for  public 
inspection  under  the  Copyright  Act  and 
tmder  the  FOIA.  See  37  CFR  201.2,  203. 
The  Copyright  Office  is  part  of  the 
Library  of  Congress,  a  legisletive  agency, 
and  is  an  office  of  public  record 
governed  in  its  record-keeping  activities 
by  sections  of  the  copyright  statute  that 
designate  which  records  are  available 
for  public  inspection  and  search.  See  17 
U.S.C.  705.  706.  Copyright  Office 
records  include  deposits,  registrations. 
indexes..recordation8.  and  other  actions 
taken  under  tiUe  17. 17  U.S.C.  70S(a). 
Public  records  maintained  by  the  Office 
are  the  subject  of  most  requests  for 
information  received;  thus,  the  Office 
receives  few  actual  FOIA  requests  that 
must  be  answered  outside  the  realm  of 
its  normal  public  information  services. 

The  FOIA,  which  establishes  a  right  of 
access  to  certain  federal  agency  records, 
was  enacted  30  years  ago,  before  the 
extensive  use  of  computers  to  create  and 
retain  records  in  electronic  formats. 
With  the  advent  and  widespread 
acceptance  of  new  information 
technologies,  questions  arose  about  how 
electronic  records  should  be  handled 
under  the  FOIA.  The  EFOIA.  signed  into 
law  on  October  2, 1996,  contains 
amendments  that  address  methods 


required  to  make  agency  records 
available  to  the  public  by  electronic 
means  and  in  electronic  formats.  This 
interim  regidation  revises  several 
provisions  of  the  Office's  FOIA 
regulations  under  37  CFR  203  to  comply 
with  provisions  of  the  EFOIA. 

IL  Interim  Amendments 

A.  Fonn  or  Format  Requests 

A  significant  change  enacted  in  the 
EFOIA  is  the  requirement  that  agencies 
honor  requests  to  provide  records* 
created  after  October  1, 1996,  in  specific 
formats,  including  electronic  formats,  so 
long  as  the  records  are  "readily 
reproducible  by  the  agency  in  that  form 
or  format"  by  use  of  reasonable  efforts. 
EFOL\  sec.  5  (codified  as  S  U.S.C. 
552(a)(3)(B).  The  Office  will  consider 
the  particular  set  of  circiunstances 
involved  with  each  individual  FOIA 
request  to  determine  whether  it  can 
reasonably  comply  with  a  request  to 
provide  a  record  in  a  particular  format 
Prior  to  this  amendment,  the  FOIA  did 
not  place  ageruaes  under  an  obligation 
to  accommodate  a  FOIA  requester's 
preferences  as  to  format  The  Office  is 
amending  §  203.4(a)  of  itS' emulations  to 
reflect  EFOIA  requirements  by  adding 
language  to  reflect  that  the  Office  will 
produce  agency  records  in  response  to 
a  FOIA  request  in  either  traditional 
paper  bum  or,  if  possil^,  in  electronic 
form.' 

B.Fees 

Fees  cuirenUy  set  forth  in  37  CFR 
203.6  apply  to  the  costs  of  duplication, 
review  of  documents,  and  copying  of 
paper  pages.  Under  37  CFR  203.6(b)(2). 
the  current  charge  of  $0.45  per  page  for 
copies  of  Office  records  will  be  assessed 
for  paper  pages  of  computer  printouts 
generated  by  the  Office,  matching  the 
current  pw-page  charge  for  copies 
beyond  the  first  15  pages,  for  which 
seven  dollars  is  charged.  These  fees  will 
be  modified  if  the  Office  adjusts  its  fees 
to  cover  the  costs  of  providing  services. 
The  Office  will  charge  a  requester  the 
actual  cost  for  provision  of  computer 
discs  containing  requested  informatioiL 
For  security  reasons,  the  Office  will  not 
use  discs  or  other  electronic  storage 
media  supplied  by  requesters  for 
piU7>oses  of  downloading  requested 
information. 

In  addition  to  EFOIA  adjustment,  the 
Office  is  adjusting  fees  in  37  CFR 
203.6(b)(6)  regarding  fees  for  services 
rendered.  The  time  charged  for  an 
employee's  computer  srarch  of  records 
remains  the  actual  cost  of  the  search 
including  the  cost  of  operating 
equipment  for  the  time  directiy 
attributable  to  ^Aawliit^g  for  records 


responsive  to  a  request,  but  modifies  the 
cost  of  the  operator/progranuner's  time 
involved  in  conducting  a  search  from 
$10.00  per  hour  or  fraction  thereof  to 
$20.00  per  hour  or  fraction  thereof.  The 
Office's  authority  to  raise  discretionary 
fees  is  foimd  in  17  U.S.C.  708(aHlO). 

C.  "Hme  fa- Processing  Initial  FCXA 
Requests 

The  EFOIA  provides  that  effective 
October  2, 1997,  agencies  will  have 
twenty  working  days,  rather  than  the 
current  ten  working  days,  to  respoml  to 
initial  FOL\  requests.  EFOIA  sec. 
8(b)(codified  as  5  U.S.C.  552(a)(6XAKi)). 
The  Office  proposes  to  amend  §  203.4(0 
of  its  FOIA  regulations  to  implemmt 
this  aspect  of  the  EFOIA. 

The  EFOIA  recognizes  that  in 
"imusual  circumstances"  agencies  may 
need  more  than  twenty  working  days  to 
process  FOIA  requests.  EFOIA  sec.  7(b) 
(codified  as  5  U.S.C.  552(aM6)(B).  If  an 
extension  of  more  than  ten  working 
days  is  sought,  the  EFOIA  amendments 
reqidre  that  an  agency  provide 
requesters  with  die  opportunity  to  limit 
the  scope  of  their  requests  to  enable 
processing  within  the  ten  day  statutory 
time  limit  for  extensions,  or  to  negotiate 
an  alternate  time  frame  for  piTx:essing 
requests.  Id.  The  Office  proposes  to 
amend  its  FOLA  regulatioiu  to  reflect 
these  changes. 

D.  Expedited  Processing 

The  0=DLA  requires  agencies  to 
promtdgate  through  a  notice  and 
comment  rulemaking  r^ulatioiu  to 
consider  requests  for  "expedited 
processing"  of  initial  FOLA  requests. 
EFOL\  sec.  8(a)  (codified  as  5  U.S.C 
552(aU6)(E)).  Such  requests  must  be 
granted  whenever  a  "compelling  need" 
is  demonstrated  by  the  requesting  pcuty. 
"Compelling  need"  is  defined  in  the 
EFOLA  as:  (1)  involving  "an  imminent 
threat  to  the  life  or  physical  safety  of  an 
individual,"  or  (2)  in  die  case  of  a 
request  made  by  "a  person  primarily 
engaged  in  disseminating  information, 
urgency  to  inform  the  public  concerning 
acttial  or  alleged  Federal  Govenunmit 
activity."  EFOL\  sec.  8(a)  (codified  as  5 
U.S.C.  552(a)(6)(E)(v)).  When  a  request 
for  expedited  processing  is  made,  an 
ageiu:y  must  notify  the  requester  of  its 
decision  whether  or  not  to  grant  the 
expedited  request  within  ten  (10) 
calendar  days.  If  expedited  processing  is 
granted,  an  agency  must  process  the 
request  as  soon  as  practicable.  If  the 
request  is  denied,  an  agency  must 
consider  an  appeal  of  such  a  denial.  To 
implement  the  expedited  processing 
requirements  of  the  EFOIA 
amendments,  the  Office  proposes  to 
amend  section  203.4  of  oiu  r^ulations 
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by  adding  that  the  Office  wiU  process 
requests  granted  expedited  processing 
status  "as  soon  as  is  practicable." 
EFOIA  sec  8(a)  (codified  as  5  U.S.C 
552(aK6)(EKiii)). 

B.  Electronic  Raading  Room 

The  FOIA  requires  agencies  to  make 
available  for  inspection  and  copying 
statements  of  policy  and  interpretations 
not  published  in  the  Federal  Register, 
and  administrative  staff  maiuials  and 
instructions  to  staff  that  affect  the 
public.  5  U.S.C  552(aM2).  The  Office 
maintains  these  materials  in  paper  form 
in  its  Public  Information  Office.  See  37 
CFR  203.4.  The  EFOIA  requires  agencies 
to  make  available  by  "computer 
telecommunications  or  *  *  *  by  other 
electronic  means"  all  reading  room 
materials  that  are  created  on  or  after 
October  1. 1996.  EFOIA  sec.  4  (codified 
at  S  U.S.C  552(aX2).  The  statute 
enviaions  that  agencies  wiU  develop 
both  a  traditional  reeding  room  and  an 
electronic  reading  room.  The  Office 
proposes  an  interim  regulation  stating 
which  materials  are  available  on-line  or 
in  an  accessible  electronic  format 

IM  of  Sobfecta  in  37  CFR  Part  203 

Freedom  of  Infiormation  Act,  Policies 
and  procedures. 

IntsriM  RagulatJons 

In  consideration  of  the  foregoing,  the 
Copyright  Office  is  ■mtmHing  part  203 
of  37  CFR,  chapter  II.  in  the  manner  set 
forth  below: 

PART  203-^nEEOOM  OF 
INFORMATION  ACT:  POUCIES  AND 
PROCEDURES 

1.  The  authority  citation  for  part  203 
is  amended  to  read  as  follows: 

17  U.S.C  702:  and  5  U.S.C  S52. 


a*  unendad. 

2.  Section  203.3  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 


(1)  The  Copyright  Office  mainhitiff  m 
"electronic  reading  room"  by  muHng 
available  certain  documents  and  records 
on  its  World  Wide  Web  page  and  by 
providing  accesa  to  documents  that 
affect  the  public  in  electronic  format 
pursuant  to  5  USC  552(a)(2).  Copyri^t 
Office  records  in  machine-readable  form 
cataloged  from  January  1, 1978,  to  the 
present,  including  registration 
informatim  and  recorded  documents, 
are  available  on  the  Internet  Frequently 
requested  Copyright  Office  circulars, 
announcements,  and  recently  proposed 
as  %vell  as  final  regulations  are  available 
om-lina.  The  address  for  the  Copyright 


Office's  home  page  is:  http:// 
www.loc.gov/copyright;  information 
may  also  be  accessed  by  coimecting  to 
the  Library  of  Congress'  home  page  on 
the  World  Wide  Web.  The  addrvsss  is: 
http://www.loc.gov.  Other  Copyright 
Office  documents  may  be  provided  on 
disk  when  so  requested. 

3.  Section  203.4  is  amended  by 
revising  paragraph  (f)  and  adding  a  new 
paragraph  (i)  to  reed  as  follows: 


(f)  The  Office  will  respond  to  all 
proporly  marked  mailea  requests  and  all 
personally  delivered  written  requests  for 
records  within  twenty  (20)  working  days 
of  receipt  by  the  Supervisory  Copyright 
Information  Specialist  Inquiries  should 
be  mailed  to:  Copyright  Office,  GC/I&R. 
P.O.  Box  70400  Southwest  Stadon. 
Washington.  D.C.  20024.  If  hand 
delivered,  materials  should  go  to: 
Copyright  Public  Information  Office,  LM 
401,  )ames  Madison  Memorial  Building, 
Library  of  Congress,  101  Independence 
Avenue.  S.E.,  Washington,  D.C.  Office 
hours  are  from  8:30  a.m.  to  5:00  p.m., 
Monday  through  Friday,  excluding 
holidays.  If  it  is  determined  that  an 
extension  of  time  greater  than  ten  (10) 
working  days  is  necessary  to  respond  to 
a  request  due  to  unusual  circumstances, 
as  defined  in  paragraph  (i)  of  this 
section,  the  Supervisory  Copyright 
Information  Specialist  shall  so  notify 
the  requester  and  give  the  requester  the 
opportunity  to: 

(1)  Limit  the  scope  of  the  request  so 
that  it  may  be  jHOcessad  within  twenty 
(20)  working  days,  or 

(2)  Arrange  with  the  Office  an 
ahemative  time  frame  for  processing  the 
request  or  a  modified  request.  If  a 
request  is  denied,  the  written 
notification  will  include  the  basis  for 
the  denial,  names  of  all  individuals  who 
participated  in  the  determination,  and 
procedures  available  to  appeal  the 
detenninatiasi. 


(i)  The  Supervisory  Copyright 
Inftwmation  Specialist  will  consider 
requests  for  expedited  processing  of 
requests  in  cases  where  the  requester 
demonstrates  a  compelling  need  for 
such  processing.  The  twm  "compelling 
need"  means: 

(1)  That  a  failure  to  obtain  requested 
records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  lifo  or  physical 
safisty  of  an  individual:  or 

(2)  With  respect  to  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  urgency  to 
inform  the  public  concerning  actual  or 
alleged  Federal  Government  activity. 


Requesters  for  expedited  processing 
must  include  in  their  requests  a 
statement  setting  forth  the  basis  for  the 
claim  that  a  "compelling  need"  exists 
for  the  requested  information,  certified 
by  the  requester  to  be  true  and  correct 
to  the  best  of  his  or  her  knowledge  and 
belief.  The  Office  will  determine 
whether  to  grant  a  request  for  expedited 
processing  and  will  notify  the  requester 
of  such  determination  %vithin  ten  (10) 
days  of  receipt  of  the  request.  If  a 
request  for  expedited  processing  is 
approved,  documents  responsive  to  the 
request  will  be  processed  as  soon  as  is 
practicable.  Denials  of  requests  for 
expedited  processing  may  be  appealed 
to  the  Office  of  the  General  Counsel, 
who  will  expeditiously  determiiw  any 
such  appeal. 

§a09L8    [Amended] 

5.  Section  203.6(b)(6)  is  amended  hiy 
revising  the  parenthetical  at  the  end  of 
the  sentence  to  read  "(at  no  less  than 
$2a00  per  hour  or  fraction  thereof)." 

Dated:  October  21. 1997. 
MsfyDSth  PiABn^ 
RagiatarafCopyri^ts. 
(PR  Doa  97-28418  Filed  10-27-«7;  8:45  am] 


UBRARY  OF  CONGRESS 

Copyright  OfHo* 

37  CFR  Part  2S8 

(DedM  Noi  W^  CARP  SRA] 

Role  Adfustment  for  ttM  SatelBl* 
Confer  Computeory  Uconoo 


r:  Copyri^t  Office,  Library  of 
Congress. 
action:  Final  rule  and  atdm. 


The  Librarian  of  Congress, 
upon  recommendation  of  the  Register  of 
Q>pyrlghts,  is  announcing  the 
adjustment  of  the  royalty  ratea  for 
supentation  and  network  signals  imder 
the  satellite  carrier  compulsory  license. 
17  U.S.Q  119. 

EFFECTIVE  DATE:  January  1, 1998. 
ADDRESSES:  The  full  text  of  the  CARPs 
report  to  the  Librarian  of  Congress  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Office  of  the  General  Counsel,  James 
Madison  Memorial  Building,  Room  LM- 
403,  Fint  and  Independence  Avenue, 
S.E.,  Washington,  D.C.  20540. 
TOR  FURTMBI  MFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel, 
William  J.  Roberts.  Jr..  Senior  Attoniey 
for  Compulsory  Licenses,  or  Tanya  M. 
Sandros.  Attorney  Advisor,  P.O.  Box 
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70977,  Southwest  Station.  Washington, 
D.C.  20024.  Telephone  (202)  707-8380. 

SUPPLEMENTARY  INFORMATION: 

Recommendation  of  the  Registo-  of 
Cop3rrights 

L  Background 

Congress  passed  the  Satellite  Home 
Viewer  Act  of  1988  to  create  a 
compulsory  copyright  license,  codified 
at  section  1 19  of  the  Copyright  Act,  for 
the  retransmission  of  over-the-air 
television  broadcast  signals.  17  U.S.C. 
119.  Similar  in  many  ways  to  the  cable 
compulsory  license  enacted  by  Congress 
in  1976.  the  satellite  carrier  compulsory 
license  permits  satellite  carriera  to 
retransmit  TV  signals  to  their 
subscriben  upon  semiaimual 
submission  of  royalty  fees  and 
statements  of  account  to  the  Copyright 
Office.  The  royalty  fees  collected  by  the 
Copyright  Office  are  deposited  with  the 
United  States  Treasury  for  subsequent 
distribution  to  copyright  ownere  of 
programming  retransmitted  by  the 
satellite  carriera. 

Section  119  identifies  two  types  of 
television  broadcast  signals  that  are 
subject  to  compulsory  licensing: 
superstations  and  network  signals.  A 
superstation  is  the  signal  of  any 
commercial  independent  television 
station  licensed  by  the  Federal 
Communications  Commission. 
Examples  of  superstations  retransmitted 
by  satellite  carriers  under  section  119 
are  WTBS,  Atlanta  and  WGN,  Chicago. 
A  network  station  is  defined  as  follows: 

(A)  A  television  btoadcast  station, 
including  any  translator  sUtion  or  tenestrial 
■atellite  station  that  rebroadcasts  all  or 
substantially  all  of  the  progranuniog 
broadcast  by  a  network  station,  that  ia  owned 
or  operated  by.  or  affiliated  with,  one  or  more 
of  the  television  networks  in  the  United 
States  which  offer  an  interconnected  program 
service  on  a  regular  basis  for  15  or  more 
hours  per  week  to  at  least  25  of  its  affiliated 
television  licensees  in  10  or  more  States;  or 

(B)  A  noncommerciai  educational 
broadcast  station  (as  defined  in  section  397 
of  the  Communications  Act  of  1934). » 
17  U.S.C.  H9(d)(2).  Examples  of 
network  signals  carried  by  satellite 
carriera  are  ABC,  CBS,  and  NBC  A 
station  of  the  Public  Broadcasting 
Service  (PBS)  would  also  be  considered 
a  network  signal  imder  the  statute. 

Under  the  section  119  license, 
satellite  carriera  can  retransmit  any 
superatation  they  choose  to  any 
subscriber  located  anywhere  in  the 
United  States.  However,  such  is  not  the 


case  with  the  retransmission  of  network 
signals.  Satellite  carriera  may  only  make 
use  of  the  license  to  retransmit  a 
network  signal  to  a  subscriber  who 
resides  in  an  "unserved  household."  An 
"unserved  household"  is  defined  as  a 
household  that: 

(A)  Cannot  receive  through  the  use  of  a 
conventional  outdoor  rooftop  receiving 
antenna,  an  over-the-air  signal  of  grade  B 
intensity  (as  defined  by  the  Federal 
Communications  Commission]  of  a  primary 
network  station  affiliated  with  tliat  netwoik, 
and 

(B)  Has  not.  within  90  days  before  the  date 
on  which  that  household  subscribes,  either 
initially  or  on  renewal,  to  receive  secondary 
traiumissions  by  a  satellite  carrier  of  a 
network  station  affiliated  with  that  network, 
■ubacribed  to  a  cable  system  that  provides 
tlie  signal  of  a  primary  network  station 
affiliated  with  that  network. 

17  U.S.C.  119(d)(10).  Service  of  network 
signals  to  subscriben  who  do  not  reside 
in  unserved  households  is  an  act  of 
copjrright  infringement,  subject  to  the 
remedies  of  chapter  5  of  the  Copyright 
Act,  unless  the  carrier  is  able  to 
negotiate  a  private  agreement  with 
copyright  ownen  to  license  all  the 
copjrrigbted  works  on  those  network 
signals. 

In  creating  the  section  119  license  in 
1988,  Congress  established  different 
royalty  rates  for  superatation  and 
network  signals,  based  upon 
approximations  of  what  cable  paid  for 
such  signals  under  the  section  111  cable 
compulsory  license.  17  U.S.C  111.  The 
original  rate  for  a  superatation  was  12 
cents  per  subscriber  pw  month.  The 
original  rate  for  a  network  was  3  cents 
per  subscriber  per  month.  Congress, 
however,  authorized  a  rate  adjustment 
prtx^edure  to  change  these  rates  in  1992. 


>  This  is  the  dafinitioa  of  ■  network  signal  after 
the  1994  amendmenU  to  section  1 19.  The  aarlier 
dafinitjoD  was  tlie  same  one  appearing  in  section 
111  of  the  Copyright  Act 


n.  The  1992  Rate  Adjustment 

At  the  time  of  passage  of  section  119, 
the  Copyright  Royalty  Tribunal  was  still 
in  existence.  However,  rather  than 
invest  the  Tribunal  with  authority  to 
adjust  the  section  119  rates,  as  was  the 
case  for  all  other  compiUsory  licenses  in 
the  Copyright  Act,  Congress  instead 
gave  the  task  to  an  ad  hoc  arbitration 
panel  assembled  solely  for  that  purpose. 
The  Tribunal  was  given  authority  to 
review  the  decision  of  the  arbitration 
panel,  as  is  the  Librarian  in  this 
proceeding,  but  imder  a  difEarent 
standard  of  review. 

Congress  also  established  a  number  of 
focton  for  the  arbitration  panel  to 
consider  in  reaching  its  determination. 
The  statute  provided: 

In  detnmining  royalty  fees  under  this 
paragraph,  the  Arbitration  Panel  shall 
consider  the  approximate  average  cost  to  a 
cable  system  for  the  right  to  secondarily 


transmit  to  the  public  a  primary  transmission 
made  by  a  broadcast  station,  the  fee 
established  under  any  voluntary  agreement 
filed  with  the  Copyright  Office  in  accordance 
with  paragraph  (2).»  and  the  last  fee  proposed 
by  the  parties,  before  proceedings  under  this 
paragraph,  for  the  secondary  transmission  of 
superstations  or  network  stations  for  private 
home  viewing.  The  fiae  shall  also  be 
calculated  to  achieve  the  following 
objectives:  ^ 

(i)  To  maximire  the  availability  of  creative 
works  to  the  public. 

(ii)  To  afibrd  the  copyright  owner  a  fair 
return  for  his  or  her  creative  woA  and  the 
cop3rright  user  a  fair  income  under  existing 
economic  conditions. 

(iii)  To  reflect  the  relative  roles  of  the 
copyright  owner  and  the  copyright  user  in 
the  proiduct  made  available  to  the  put>lic  with 
respect  to  relative  creative  contribution, 
technological  contribution,  capital 
investment,  cost,  risk,  and  contribution  to  the 
opening  of  new  markets  for  creative 
expression  and  media  for  their 
communication. 

(iv)  To  minimifg  any  disruptive  impact  on 
die  structure  of  the  industries  involveid  and 
on  generally  prevailing  industry  practices. 

17  U.S.C  119(c)(3)(B)  (1988). 

The  arbitration  panel  was  given  60 
days  to  reach  its  determination:  it 
delivered  its  report  to  the  Copyright 
Royalty  Tribimal  on  March  2. 1992.  The 
panel  recommended  that  the  royalty  fee 
for  network  signals  be  raised  from  3 
cents  to  6  cents  per  subscriber.  57  FR 
19061  (May  1,  1992).  For  superetations, 
the  panel  recommended  a  two-tiered 
rate  structure.  The  panel  was  impressed 
with  Congress'  considwation  of  the 
application  of  syndicated  exclusivity 
protection  on  the  satellite  industry. 
With  respect  to  cable  retransmissions  of 
broadcast  signals,  broadcasten  may 
purtdiase  exclusive  rights  to  broadcast 
programming  within  their  local  market, 
and  any  cable  operator  importing  the 
same  programming  into  the 
broadcaster's  local  maricet  is  required  to 
black  it  out.  Congress  directed  die  FCC 
in  1988  to  consider  adopting  syndicated 
exclusivity  rules  for  the  satellite 
industry,  but  the  Commission  ultimately 
determined  that  it  was  not  technically 
fisasible  for  satellite  carriera  to  black-out 
programming.  See  6  FCC  Red  725 
(1991).  To  make  up  for  this    . 
technological  deficiency,  the  panel 
imposed  a  higher  royalty  rate  to 
compensate  for  the  loss  of  exclusivity 
protection. 

For  superatations,  if  they  had  been 
retransmitted  by  a  cable  system  rather 
than  a  satellite  carrier  and  would  have 
been  subject  to  the  FCC's  syndicated 
exclusivity  rules,  the  panel  adopted  a 
rate  of  17.5  cents  per  subscriber  per 
month.  57  FR  at  19061  (1992).  For 


*Na  such  voluntary  agrsemenU  were  teacbad. 
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signals  that  would  not  have  been  subject 
to  the  syndicated  exclusivity  rules  for 
cable  (luiown  as  "syndex  proof 
signals),  the  panel  adopted  a  rate  of  14 
cents  per  subscriber  per  month,  id. 
The  Copyright  Royalty  Tribunal, 
reviewing  the  panel's  decision  only 
under  a  contrary  to  law  standard, 
adopted  the  rates  recommended  by  the 
arbitration  panel.  57  FR  19052  (1992). 
The  Tribunal  did.  however,  substitute  a 
new  effective  date  for  the  rates,  because 
it  determined  that  the  panel  misapplied 
the  statute.  Id.  at  19053  (rates  effective 
on  date  of  issuance  of  Tribunal's  order, 
May  1, 1992.  not  January  1. 1993  date 
teconunended  by  panel).  No  appeal  of 
the  Tribunal's  order  was  taken. 

m.  SalaUhB  HoMS  VWarar  Act  driM4 


The  rates  adopted  by  the  Tribunal  in 
1992  were  to  last  only  until  the  end  of 
1904.  when  the  section  119  license  was 
slated  to  expire.  Hovrever,  in  1994. 
Congress  passed  the  Satellite  Home 
Viewer  Act  of  1994,  which  extended  the 
section  119  license  another  5  years.  In 
reauthorizing  the  license.  Congress 
made  several  changes  to  its  provisions. 
Another  rate  adjustment — this 
proceeding — was  scheduled  to  take 
place,  and  the  duty  of  conducting  the 
proceeding  was  given  to  a  copyright 
arbitration  royalty  panel  (CARP),  with 
review  by  the  Librarian  of  Congress. 

The  most  significant  change  to  section 
119  made  by  the  1994  amendments,  for 
purposes  of  this  proceeding,  was  a 
change  in  the  factors  to  be  applied  by 
the  CARP  to  determine  the  new  royalty 
rates.  Rather  than  focus  on  the  price 
paid  by  the  cable  industry  for  similar 
retransmissions.  Congress  required  that 
the  royalty  foes  for  superstations  and 
network  signals  represent  the  fair 
market  value.  17  U.S.C  119(cM3)(D) 
(1994). 

Although  Congress  intended  to 
replace  the  statutory  criteria  for 
adjusting  the  royalty  rates  from  the  1988 
Act  with  the  new  "fiur  market  value" 
standard,  a  scrivener's  error  was  made 
in  tbs  1994  Act  The  result  was  that  the 
original  provisions  of  section 
119(cX3XB)  remained,  and  the  new 
provisions  inadvertenUy  replaced  the 
subparagraph  detecmining  those  parties 
subject  to  pay  the  section  119  royalty 
fees.  Certain  copyright  owners  to  this 
proceeding  requested  clarification  of  the 
statute,  and  the  Library  issued  an  order 
prior  to  conunencement  of  the  CARP 
instructing  the  CARP  to  apply  only  the 
new  feir  market  value  provisions,  and  to 
disregard  dw  old  criteria  of  section 
119(cX3)(B).  Order  in  Docket  No.  96-3 
CARP  SRA  (January  6, 1997). 

The  royalty  rates  adopted  in  the  1992 
rate  adjustment  were  incorporated  into 


the  1994  Act,  subject  to  adjustment  in 
this  proceeding.  "The  rates  adopted  in 
this  Order  shall  remain  effective  until 
December  31. 1999,  the  ciurent  date  for 
the  section  119  compulsory  license. 

IV.  This  Prooeedliig 

Pursuant  to  section  119(c)(2).  the 
Librarian  of  Congress  initiated  this 
proceeding  with  publication  of  a 
Fadaral  »ii*«**^  notice  on  June  11. 
1996,  establishing  a  voluntary 
negotiation  period  and  a  precontroversy 
discovery  schedule.^  61  FR  29573  (June 
11, 1996).  The  schedule  was  vacated  on 
September  19. 1996.  at  the  request  oi 
certain  copyright  owner  parties.  Order 
in  Docket  No.  96-3  CARP  SRA 
(September  19, 1996),  and  reschedxded 
on  October  29, 1996.  Order  in  Docket 
No.  96-3  CARP  SRA  (October  29, 1996). 
The  CARP  was  convened  on  March  3, 
1997. 

The  following  parties  submitted 
written  direct  cases  to  the  CARP:  (1) 
Joint  Sports  Claimants  ("JSC"). 
representing  national  sports  anociations 
including  Major  League  Baseball,  the 
National  Basketball  Association,  the 
National  Hockey  League,  and  the 
National  Collegiate  Athletic 
Association;  (2)  the  Public  Broadcasting 
Service  ("PBS");  (3)  the  Commercial 
Network  Claimants  ("Commercial 
Networks"),  representing  the  National 
Broadcasting  Co.,  Inc.,  Capital  Cities/ 
ABC,  Inc.  and  CBS.  Inc.;  (4)  the 
Broadcaster  Claimants  Group 
("Broadcaster  Claimants  Group"), 
representing  certain  commercial 
television  stations  whose  signals  are 
retransmitted  by  satellite  carriers;  (5)  the 
Program  Supplier  Claimants  ("Program 
Suppliers"),  representing  various 
copyright  owners  of  motion  pictures, 
television  series  and  specials;  (6)  the 
Music  Claimants  ("Music  Qaimants"). 
representing  the  American  Society  of 
Composers,  Authors  and  Publishers. 
Broadcast  Music,  Inc..  and  SESAC.  Inc.; 
(7)  the  Devotional  Claimants 
("Devotional  Claimants"),  representing 
various  copyright  owners  of  religious 
programming;  (8)  the  Satellite 
Broadcasting  ft  Communications 
Association  ("SBCA").  representing 
AlphaStar  Television,  Inc.,  BosCom. 
Inc.,  Consumer  Satellite  Systems. 
DirecTV,  Inc..  EchoStar 
Communications  Corp.,  Netlihk  USA, 
PrimeStar  Partners  L.P.,  Prime  Time  24 
Joint  Venture,  Southern  Satellite 
Systems,  Inc. ,  and  Superstar  Satellite 
Entertainment;  and  (9)  American  Sky 
Broadcasting  LX.C  ("ASkyB**). 


*TW  votunlsy  I 
iiniiirriiful  aaooi 


The  CARP  held  oral  hearings  on  the 
written  cases  and  evidence,  and  oral 
argument  on  the  proposed  findings  of 
feet  and  conclusions  of  law.  The  CARP 
submitted  its  report  to  the  Librarian  od 
August  29. 1997. 

"rne  CARP  concluded  that  rates  for 
both  networks  signals  and  superstations 
should  be  adjusted  upwards  to  27  cents 
per  subscriber  per  month.  In  addition, 
the  Panel  determined  that  no  royalty  fee 
should  be  paid  for  the  retransmission  of 
superstations  within  the  superstations' 
local  markets,  and  that  it  had  no 
authority  to  set  a  royalty  rate  for 
retransmissions  of  network  signals 
within  their  local  markets.  The  Panel 
recommended  July  1. 1997.  as  the 
effective  date  for  the  new  rates. 

Section  802(0  of  the  Copyright  Act 
provides  that  [wjithin  60  days  after 
receiving  the  report  of  a  copyright 
arbitration  royalty  panel  *  *  *.  the 
Librarian  of  Congress,  upon  the 
recommendation  of  the  Register  of 
Copyrights  shall  adopt  or  reject  the 
determination  of  the  panel."  17  U.S.C 
802(f).  Today's  order  of  the  Librarian 
fiilfiUs  this  statutory  obligation. 

V.  Tlw  Librarian's  Scope  of  Review 

"-^  The  Librarian  of  Congress  has,  in 
previous  proceedings,  discussed  his 
narrow  scope  of  review  of  CARP 
determinations.  See  52  FR  6558 
(February  12, 1997)  (DART  distiibution 
(»der):  61  FR  55653  (October  26, 1996) 
(cable  distribution  order).  The  salient 
p>oints  regarding  the  scope  of  review, 
however,  merit  repeating. 

The  Copyright  Royalty  Tribunal 
Reform  Act  of  1993  created  a  unique 
system  of  review  of  a  CARP's 
determination.  Typically,  an  arbitrator's 
decision  is  not  reviewable,  but  the 
Reform  Act  created  two  layers  of  review*, 
the  Librarian  and  the  Court  of  Appeals 
for  the  E)istrict  of  Columbia  Circuit 
Section  802(f)  directs  the  Librarian  to 
either  accept  the  decision  of  the  CARP 
or  reject  it  If  the  Librarian  rejects  it.  he 
must  substitute  his  ovm  determination 
"after  hill  examination  of  the  record 
created  in  the  arbitration  proceeding." 
Id.  If  the  Librarian  accepts  it,  then  the 
determination  of  the  CARP  has  become 
the  determination  of  the  Librarian.  In 
either  case,  through  issuance  of  the 
Librarian's  Order,  it  is  his  decision  that 
will  be  subject  to  review  by  the  Court 
of  Appeals. 

Section  802(f)  of  the  Copyright  Act 
directs  that  the  Librarian  shall  adopt  the 
repeat  of  the  CARP  "unless  the  Librarian 
finds  that  the  determination  is  arbitraiy 
or  contrary  to  the  provisions  of  this 
tide."  Neither  the  Reform  Act  nor  its 
legislative  history  indicates  what  is 
meant  specifically  by  "arbitrary."  but 
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thereis  no  reason  to  conclude  that  the 
use  of  the  term  is  any  different  than  the 
"arbitrary"  standard  described  in  the 
Administrative  Procedure  Act  (APA).  5 
U.S.C.  706(2)(A). 

Review  of  the  caselaw  applying  the 
APA  "arbitrary"  standard  reveals  six 
factors  or  circumstances  luider  which  a 
court  is  likely  to  find  that  an  agency 
acted  arbitrarily.  An  agency  is  generally 
considered  to  be  arbitrary  when  it: 

(1)  Relies  on  factors  that  Congress  did 
not  intmid  it  to  consider. 

(2)  Fails  to  consider  entirely  an 
important  aspect  of  the  problem  that  it 
was  solving; 

(3)  Offers  an  explanation  for  its 
decision  that  runs  counter  to  the 
evidence  presented  before  it; 

(4)  Issues  a  decision  that  is  so 
implausible  that  it  cannot  be  explained 
as  a  product  of  agency  expertise  or  a 
difference  of  viewptoint; 

(5)  Fails  to  examine  the  data  and 
articulate  a  satisfactory  explaiution  for 
its  action  including  a  rational 
coimection  between  the  facts  found  and 
the  choice  made;  and 

(6)  When  the  agency's  action  entails 
the  imexplained  discrimination  or 
disparate  treatment  of  similariy  situated 
parties. 

Motor  Vehicle  Manufacturers  Ass'n  v. 
State  Farm  Mutual  Insurance  Co..  463 
U.S.  29  (1983):  Celcom  Comm.  Corp.  v. 
rcC.  789  F.2d  67  (D.C  Or.  1986); 
Airnidi*  Gofp  v.  FAA.  758  F2d  685  (D.C. 
Cir.  1985). 

Given  these  guidelines  for 
determining  when  a  determination  is 
"arbitrary,"  prior  decisions  of  the  courts 
revietving  the  determinations  of  the 
forma  Copyright  Ro3ralty  Tribunal  have 
been  consulted.  The  decisions  of  the 
Tribunal  were  reviewed  under  the 
"arbitrary  and  capricious"  standard  of  5 
U.S.C.  706(2MA)  which,  as  noted  above, 
appears  to  be  applicable  to  the 
Librarian's  review  of  the  CARFs 
decision. 

Review  of  judicial  decisions  regarding 
Tribunal  actions  reveals  a  consistent 
theme:  provided  that  the  Tribunal 
adequately  artiodated  the  reasons  for  its 
decision,  specific  determinations  were 
granted  a  relatively  wide  "zone  of 
reasonableness."  See  National  Ass'n  of 
Broadcasters  v.  CRT,  772  F.2d  922  (D.C. 
Cir.  1985):  Christian  Broadcasting 
Network V.  CRT,  720  F.2d  1295  (DC. 
Cir.  1983);  National  Cable  Television 
Ass'n  V.  CRT,  689  F.2d  1077  (D.C  Cir. 
1982);  Recording  Industry  Ass'n  of 
America  v.  CRT.  662  F.2d  1  P.C  Cir. 
1981).  As  one  panel  of  the  D.C  Circuit 
succinctiy  noted: 

To  tba  sxtent  that  the  statutory  objactivw 
detanmine  a  nngs  of  roasonable  royalty  latet 


that  would  servB  all  these  objectivBS 
adequately  but  to  difCBring  degrees,  the 
Tribunal  is  free  to  choose  among  those  rates, 
and  courts  are  without  authority  to  set  aside 
the  particular  rate  chosen  by  the  Tribunal  if 
it  lies  within  a  "zone  of  reasonableness." 

Recording  Industry  Ass'n  of  America  v. 
CRT.  662  F.2d  1.  9  (D.C.  Or.  1981). 
Because  the  Librarian  is  reviewing  the 
CARP  decision  imder  the  same 
"arbitrary"  standard  used  by  the  coiuts 
to  review  the  Tribunal,  he  must  be 
presented  with  a  detailed  rational 
analysis  of  the  CARP's  decision,  setting 
forth  specific  findings  of  fact  and 
conclusions  of  Uw.  This  requirement  of 
every  CARP  report  is  confirmed  by  the 
legislative  history  to  the  Reform  Act 
which  notes  that  a  "clear  report  setting 
forth  the  panel's  reasoning  and  finding^^ 
will  greatly  assist  the  Librarian  of 
Congress."  H.R  Rep.  No.  103-286, 103 
Cong..  1st  Sess.  13  (1993).  Thus,  to 
engage  in  reasoned  decisionmaking,  the 
CARP  must  "wreigh  all  the  relevant 
considerations  and  *  *  *  set  out  its 
conclusions  in  a  form  that  permits  [a 
determination  of]  whether  it  has 
exercised  its  responsibilities  lawfully." 
National  Cable  Television  Ass'n  v.  CRT, 
689  F.2d  1077. 1091  (D.C  Cir.  1982). 
This  goal  cannot  be  reached  by 
"attempt(ing]  to  distinguished 
apparently  inconsistent  awards  with 
simple,  undifferentiated  allusions  to  a 
10.000  page  record."  Christian 
Broadcastirig  Network.  Inc.  v.  CRT.  720 
F.2d  129S.  1319  (D.C  Or.  1983). 

It  is  the  task  of  the  Register  to  review 
the  report  and  make  her 
recommendation  to  the  Librarian  as  to 
whether  it  is  arbitrary  or  contrary  to  the 
provisions  of  the  Copyright  Act  and.  if 
so,  whether,  and  in  what  manner,  the 
Librarian  should  substitute  his  own 
determination.  , 

VI.  Review  of  tlw  CARP  Report 

Section  251.55(a)  of  the  rules  provides 
that  "(ajny  party  to  the  proceeding  may 
file  with  the  LitHarian  of  Congress  a 
petition  to  modify  or  set  aside  the 
determination  of  a  Copyright  Arbitration 
Royalty  Panel  within  14  days  of  the 
Librarian's  receipt  of  the  panel's  report 
of  its  determination.  37  CFR  251.55(a). 
Replies  to  petitions  to  modify  are  due  14 
days  after  die  filing  of  the  petitions.  37 
CFR  251.55(b). 

The  following  parties  filed  petitions 
to  modify:  SBCA,  EchoStar 
Communications  Corp.  ("EchoStar"), 
and  commercial  Networks.  Replies  were 
filed  by  JSC,  Broadcaster  Claimants 
Group,  PBS,  Prt)gram  Suppliers, 
Conunercial  Networks,  Music  Qaimants 
and  Devotional  Claimants  (collectively, 
"Copyright  Owners"),  PBS,  JSC  and 
Broadcaster  Claimants  Group 


(collective,  "Certain  Copyright 
Owners"),  and  EchoStar. 

Satellite  carriers  oppose  the  decision 
of  the  CARP,  while  copyright  owners 
are  generally  supportive  ofit  SBCA 
ofEns  numerous  reasons  why,  in  its 
view,  the  Panel's  decision  is  arbitrary 
and  contrary  to  law.  EchoStar  confines 
its  comments  to  the  Paael's  decision  not 
to  establish  a  royalty  rate  for  the  local 
retransmission  of  network  signals  by 
satellite  carriers,  and  Commercial 
Networics  request  a  "clarification"  of  the 
Panel's  ruling  in  order  to  construe  it  to 
mean  that  the  27  cent  fee  for  netwoii: 
signals  applies  to  any  local 
retransmission  of  netwoii:  stations  to 
subscribers  in  unserved  households. 
Certain  Copyright  Owners  challenge 
EchoStar's  standing  to  file  a  §  251.55 
petition  to  modify  in  this  proceeding. 

Section  251.55  of  the  rules  assists  the 
Register  of  Copyrights  in  making  her 
recommendation  to  the  Librarian,  and 
the  Librarian  in  conducting  his  review 
of  the  CARP's  decision  by  allo%ving  the 
parties  to  the  proceeding  to  raise 
specific  objections  to  a  CARP's 
determination.  As  required  by  section 
802(f)  of  the  Copyright  Act,  if  the 
Librarian  determines  that  the  Panel  in 
this  proceeding  has  acted  arbitrarily  or 
contrary  to  the  provisions  of  the 
Cc^yright  Act  he  must  "after  full 
examination  of  the  record  created  in  the 
arbitration  proceeding,  issue  an  order 
setting  the  royalty  fee  •  •  •."  17  U.S.C 
802(f). 

Vn.  Review  and  ReconunendatiDn  of 
dieRegistn- 

As  discussed  above,  the  parties  to  this 
proceeding  submitted  petitions  to  the 
Librarian  to  modify  the  Panel's 
determination  based  on  their  assertions 
that  the  Panel  acted  arbitrarily  or 
contrary  to  the  applicable  provisions  of 
the  Copyright  Act  These  petitions  have 
assisted  the  Register  in  identifying  what 
evidence  and  issues  in  this  large 
proceeding,  in  the  eyes  of  the 
petitioners,  are  areas  where  the  Panel 
may  have  acted  improperly,  thereby 
requiring  the  Librarian  to  substitute  his 
own  determination.  The  law  gives  the 
Register  the  responsibility  to  make 
recommendations  to  the  Librarian 
regarding  the  Panel's  determination,  17 
U.S.C.  802(f),  and  in  so  doing  she  must 
conduct  a  thorough  review. 

After  reviewing  the  Panel's  report  and 
the  record  in  this  proceeding,  the 
Register  has  determined  that  there  are  6 
primary  aspects  of  the  Panel's  decision 
that  warrant  detailed  discussion  and 
analysis: 

(1)  Whether  tlw  Panel  cotiectly  interpreted 
tod  applied  the  statutoiy  standard  Cor 
determimng  royalty  fees; 


55746      Federal  Register  /  Vol.  62.  No.  208  /  Tuesday.  October  28.  1997  /  Rules  and  Regulations 


(2)  Whether  the  Panel  acted  arbitrarily  in 
adopting  the  licanae  fees  paid  by  cable 
uatworka  as  the  benchmark  for  determining 
aaction  119  fees; 

(3)  Whether  the  PmaaL  should  have  mads 
certain  adjustments  in  the  benchmark  tales  it 
adopted; 

(4)  Whattaar  it  was  permissible  for  the 
Panel  to  adopt  the  same  rate  for  supeiataHons 
and  aetwork  signals; 

(5)  WlMthar  the  Panel  comctly  declined  to 
adopt  a  royalty  rata  for  local  retransmission 
of  aatwork  sipi%^  by  sateUite  caniers:  and 

(6)  Whether  tba  Panal  supplied  the 
appropriate  effective  date  for  the  newly 
estabUahad  royalty  be*. 

SBCA  has  made  additional  aiguments 
in  its  petition  to  modify  as  to  why  the 
Panel's  decision  shotdd  be  set  aside. 
These  aiguments,  which  primarily 
involve  evaluation  of  the  evidence  and 
allege  deficiencies  in  the  discovery  rules 
for  CARP  proceedings,  ate  addiessed  at 
the  end  of  this  section. 

A.  Determination  of  Fair  hkakat  Vahu 

1.  Action  of  the  Panel 

A  fundamental  dispute  between 
satellite  carriers  and  copjrright  owners 
in  this  proceeding  is  the  meaning  of  the 
term  "^ir  market  value"  as  used  in 
section  119(cK3)(D)  of  the  Copyright 
Act  That  section  provides:  * 

la  dalHiBiniag  royalty  fsea  under  this 
paiayaph.  the  Copyrigfat  Aibitiation  Panel 
shall  aetahHah  faaa  far  the  ratianamiaaioo  of 
network  stations  and  suparstetioiia  that  most 
claailji  lapieaeul  the  fair  market  value  of 
secondary  tranamisaiona  In  datannining  the 
fair  markat  vahia.  the  Panel  shall  baaa  its 
decision  on  economic,  competitive,  and 
programming  information  prweented  by  the 
parties,  including — 

(i)  The  competitive  environment  in  which 
such  proyamming  is  distributed,  tha  coat  far 
similar  signals  in  similar  private  and 
oonqmlsary  license  marketplaces,  and  any 
■pedal  faaturas  and  conditions  of  the 
(atranamisaion  mttkatpUce; 

(ii)  TIm  eoonnmir  impact  of  such  faea  on 
copyiigbt  owaers  and  sateUite  carriers:  aid 

(iii)  Thaiaapact  oa  the  cootinuad 
av^lafaiUty  of  secondary  tiaaamiaaioas  lo  the 


17  U.S.C  n9(cX3)(D). 

The  Panel  Hxamined  this  provision, 
and  the  legislative  history,  and 
determined  that  bir  oiarket  value  meant 
the  prize  that  would  be  negotiated  in  a 
free  market  setting  as  compensation  for 
the  satellite  carriers'  right  to  retransmit 
network  and  superstation  signals 
containing  the  copyright  owners' 
copyrighted  programming.  The  Panel 
stated  that: 


[Tihe  language,  structure,  and  legislative 
history  of  the  1994  amendments  to  section 
1 19  suggest  the  Panel  is  directed  to 
determine  actual  fair  market  value  and  "in 
detarminiag  the  fair  market  vahie  *  *  'base 
ite  decision  *  *  *"  upon  tlw  non-exhaustive 
list  of  consideratKMis:  Wa  interpret  the  phrase 
"baaa  its  decision"  to  require  the  Panel  to 
consider  each  enumerated  type  of 
information  but.  the  weight  to  be  accorded 
each  consideration  must  necessarily  depend 
upon  the  quality  and  quantity  of  the  evidence 
adduced  and  its  relative  significance  to  a 
dttmwunatkmafoctmMlfidrimakatwaki*.  All 
iiMiacifalliagwiAtotheapusaaraladtypaa 
of  information  must  be  considered  but  the 
evidence  which  is  more  probative  affair 
maito<wihte  must  be  accorded  giaatw 
weight  than  leas  probative  aeidanoa  *  *  *. 
Tha  Panel  agreea  that  tha  fair  market  value 
rate  is  that  which  moat  cloealy  approximates 
the  rate  that  wrould  be  negotiated  in  a  free 
markat  between  a  Mrilhag  buyer  and  a  willing 


•As 

appro|»iasa 


t  off  royally 
ipi— cribei 
was  iBMlvwiaBlly  left  ia  the 


ng(cM3XD)ialha 
■availing  the 

Stakm  nstcNSKB). 


rdMisa* 


Panel  Repwt  at  17  (onphasis  in 
original). 

2.  Arguments  of  the  Paitiea 

SBCA  asasm  that  the  Panel 
misapprehended  dw  meaning  of  "fsir 
market  value,"  and  that  it  should  have 
determined  the  section  119  fees  in 
accordmca  writh  what  cable  operators 
pay  (ox  distant  signals  under  the  section 
111  cable  compulsory  licenae.  SBCA 
Petition  to  Modify  at  12.  "Fair  market 
value  is  a  Coo^essionally  defined  term, 
and  thus  cannot  be  considered  under 
the  'tiaditioaal'  sense,  as  urged  by  the 
[Copyri^ti  Owmns."  Id.  at  14.  SBCA 
citsa  cflftain  1994  floor  statements  at 
iHlgdi  as  evidence  that  Congress 
intended  diat  section  119  rojralfy  ratea 
be  set  on  a  parify  with  cable  rates. 

naCgnchri:  Copyri^t  licanss  parity  with 
cable  is  tha  cantral  faatma  of  tha  fair  market 
standard  aiticufatad  in  this  legislation.  The 
inclusion  of  specific  guidance  to  the 
arbtlTBtion  panel  to  take  into  consideration 
tha  competitive  environment  in  wliich 
satellite  programming  is  distributed  is 
aaaantisi  to  ensure  that  satellite  carriers  are 
not  required  to  pay  higher  royalty  fees  than 
cable  operators  *  *  *  I  am  confident  that  the 
arbitration  panel  will  take  step*  to  ensure 
that  the  royalty  fee  paid  by  satellite  carriers 
are  on  par  with  Utaae  paid  by  cable  operators. 
Tha  guiding  criteria  far  the  arfaitratioa  panel 
to  establish  fair  aaarkat  vahia  in  this 
lagialation  will  accomplish  that  obiective. 

*  *  *  The  fact  that  the  Senate  agioes  %vith 
the  House  on  this  compromise  language  is 
due  to  the  critaria  that  definea  fair  markat 
value  in  the  bilL  I  have  long  oppoeed  tha 
imposition  of  royalty  fees  based  simply  on 
the  merhaniral  application  of  some 
conceptual  fair  vmAM  value  formula  *  *-  * 
Tha  nrtatration  panel  will  taka  steps  to 
ensure  that  tha  royalty  faaa  paid  by  sfetallite 
cairiars  are  on  par  to  thoee  paid  by  caUa 
operators.  Tha  guiding  critaria  far  tha 
■ttiitration  panel  to  eateblish  fair  marlcat 
vabw  will  accooqiliah  this  obtactiva. 


140  Cong.  Rec  S14105. 14106  (daily  ed. 
Oct  4, 1994). 

Brooks:  In  the  hard-fought  compromise 
reached  on  this  bill,  the  factors  to  be 
considered  under  the  bill's  "fair  market 
value"  determiaation  have  been  made  more 
specific  I  would  note  that  in  determining  fair 
markat  value,  we  intend  that  the  copyright 
arbitration  panel  consider  all  the  factors 
raised  by  the  parties,  including  cable  rates. 

140  Cong.  Rec.  Hg270  (daily  ed.  Sept 
20. 1994). 

Hughes:  [Llegislation  contemplates  that  the 
panel  will  look  to  tha  competitive 
environment  in  which  section  119 
retransmissions  are  distributed  as  well  as  the 
costs  of  distribution  of  similar  signals  in 
similar  private  and  compulsory  license 
marlwtplaces,  including  tha  csMe  copyright 
faes  under  section  111.  This  will  help  ensure 
that  there  is  vigorous  competition  anid 
divwaity  in  the  video  programming 
diatribntion  industry. 

140  Coi«  Rec.  H9271  (daily  ed.  Sept 
20. 1994). 

Synar  I  am  also  hopeful  that  any  fee 
resulting  from  the  fair  markat  value  standard 
does  not  disadvantage  the  delivery  of  satellite 
transmissions  vis-a-vis  the  delivery  of  cable 
lattansmission  under  tha  section  111 
OOKMilsory  license  *   *  *  It  is  my  hope  thai 
the  faas  sat  far  satellite  rstransmiasions  undsr 
the  fair  market  value  standard  will,  among 
other  things,  nflsct  the  competitive 
enviionmant  in  which  thoea  ■■«■■■»-■■»««<«»■# 
are  distributed.  There  is  little  question  that 
rrmgiiiss  would  like  to  ensura  that  there  is 
vigorous  competition  and  diversity  in  the 
distribution  of  video  programming  and  tha 
determination  of  fair  market  value  faaa 
should  lafiact  that  intent 

140  Cong.  Rec  H9272  (daily  ed.  Sept 
20.1994). 

According  to  SBCA,  thsee  floor 
statements  provide  clear  Congressional 
direction  that  the  royalty  fees  for  section 
119  are  to  be  eitiier  identical  or 
substantially  similar  to  duiae  paid  by 
cable  operators  under  sectionlll.  SBCA 
provided  testimony  demoiutrating  that 
cable  operatcns  pay  9.8  cents  per 
subscriber  per  month  for  superstations, 
simI  2.45  cents  per  subscriber  per  month 
for  network  signals,  and  submits  that 
the  Librarian  should  adopt  these  rates. 
SBCA  Petition  to  Modify  at  la 

Copyright  Owners  contend  that  die 
Panel  acted  cturectiy  in  attributing  tha 
plain  meaning  to  the  term  "{sir  market 
value,"  and  properly  re)ected  SBCA's 
position  that  the  rates  pisid  by  cable 
under  section  111  is  the  governing 
bctor  in  determining  fair  market  value. 
Copyright  Owners  Reply  at  12. 
Copyright  Owners'  note  further  that 
even  one  of  SBCA's  own  expert 
witnesses.  Mr.  Harry  Shooshan, 
conceded  at  the  hanring  that  Congress 
inteiKled  to  accord  the  conventional 
meaning  to  "fur  mazicet  value."  Id. 
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Cop]rright  Owners  also  submit  that 
portions  of  floor  statements  delivered  at 
the  time  of  passage  of  the  1994  Satellite 
Home  Viewer  Act  are  not  proper 
legislative  history  and  must  be  given 
litUe,  if  any,  weight  Id.  at  14-15  (citing 
Overseas  JSduc.  Ass'n,  Inc.  v.  FLfIA,  876 
F.2d  960  (D.C.  Or.  1989);  In  the  Matter 
of  Sinclair,  870  F.2d  1340  (7th  Cir. 
1989)).  Rather,  die  text  of  the  statute  is 
the  principle  source  for  determining  its 
meaning.  Id.  at  15  (citing  Wett  Virginia 
Hoep.  V.  Casey,  499  U.S.  83  (1991). 

3.  Recommendation  of  the  Register 

The  Panel  determined  that  the  term 
"fair  maiicet  value"  should  be  accorded 
its  plain  meaning — i.e..  the  price  a 
willing  buyer  and  a  willing  seller  wrould 
negotiate  in  a  free  maricetplace — and 
that  the  economic,  competitive,  and 
programming  information  {wesented  by 
the  parties  provided  the  evidence  to 
detomine  what  &ir  market  value 
royalty  rates  would  be  under  the 
satellite  carrier  compulsory  license.  The 
Register  concludes  uiat  this  decision  is 
not  arbitruv,  nor  is  it  contrary  to  law. 

Both  SBCA  and  Copyright  Owuaa 
contend  that  the  meaning  of  "Csir 
market  value"  is  a  matter  of  statutory 
interpretation.  Moreover,  it  is  a  well- 
established  principle  that  in 
interpreting  the  meaning  of  a  statute,  the 
language  of  the  law  is  the  best  evidence 
of  its  meaning.  Sutherland  Stat  Const 
$46.01  (5di  Ed.). 

The  express  words  of  the  statute 
(±arge  the  Panel  with  detennining  the 
&ir  market  value  of  retransmitted 
broadcast  signals  hs  satellite  carriers.  Id. 
(plain  meaning  of  the  statute  governs  its 
interpretation).  The  Panel  determined 
that  "Cur  market  value"  meant  the  price 
that  would  be  negotiated  between  a 
willing  buyer  and  a  willing  sriler  in  a 
free  marketplace.  Panel  Report  at  17. 
Tlie  Register  determines  tbat  this  is  not 
an  arbitrary  interpretation  of  the 
meaning  of  "fisir  market  value,"  nor  is 
it  contrary  to  law.  See  Black's  Law 
Dictionary  537  (5th  Ed.  1989)  (d^nition 
of  "fair  mariiet  value"). 

In  the  1994  amendments  Congress 
staled  that  "(i]n  determining  the  fiur 
maiicet  value,  the  Panel  shall  base  its 
decision  on  economic,  competitive,  and 
programming  information  presented  by 
the  perries*  •  *"  119  U.S.C. 
119(c)(3)(d).  Congress  then  included  in 
that  amendment  a  nonexbaustive  list  of 
the  t]rpes  of  "economic,  competitive, 
and  programming  infbrmatirai"  that  the 
Panel  must  consider  in  fiuhioning 
royalty  rates  tbat  represent  fair  maibt 
value.  That  the  list  is  nonexbaustive  is 
significant,  for  there  may  be  other  types 
of  information  presented  by  the  parties 
that  while  not  &lling  within  one  of  the 


enumerated  categories,  is  nevertheiess 
relevant  to  the  issue  of  what  the  fair 
market  value  royalty  rates  should  be. 
The  Panel  would  be  responsible  for 
considering  this  type  of  information  as 
well,  if  it  were  ralevant  to  detennining 
fair  market  value. 

The  Register  does  not  interpret  the 
enumerated  categories  of  "economic, 
competitive,  and  {Hx>granuning 
information"  (for  example,  costs  in 
similar  private  and  compulsory  license 
marketplaces)  as  establishing  criteria 
that  define  the  meening  of  "fisir  market 
value."  To  do  so  would,  in  the  Register's 
view,  run  contrary  to  the  plain  meaning 
of  the  statute.  Sutherland  Stat  Const 
$47.07  (5th  Ed.).  Likewise,  die  Register 
does  not  see  any  support  for  the 
argument  that  one  ol  the  enumerated 
categories  of  information,  such  as  the 
compulsory  license  fise  paid  by  cable 
ondar  17  U.S.C  ill,  must  be  accorded 
mora  weight  than  another.  The  House 
Committee  Report  to  the  1994 
smendments  makes  it  clear  that  this 
should  not  be  the  case.  See  H.R  R^. 
No.  703, 103d  Cong.,  2d  Seas.  10  (1994) 
("in  order  to  aid  tbs  panel,  the 
Committee  adopted  an  amendmmt 
ofEsred  by  Mr.  Hughes  directing  the 
panel  to  consider  economic, 
competitive,  and  programming 
information  presented  by  die  parties  as 
well  as  the  competitive  environment  in 
which  such  programming  is  distributed. 
This  would,  of  course,  include  cable 
rates,  but  those  rates  are  not  to  be  a 
benchmark  for  setting  rates  under 
section  119;  they  are  only  one 
potentially  [sic]  piece  of  evidence  in 
reaching  the  objective  &ir  market 
value.").  The  Register,  therefore, 
determines  that  the  Panel  did  not  act 
arbitrarily  tx  contrary  to  law  in 
determining  the  meening  of  fair  markat 
value. 

Although  die  Panel  determined  that 
its  plain  meaning  of  fiur  market  value 
controlled  their  interpretation,  the  Panel 
nevertheless  consulted  the  legislative 
history  to  the  1994  amendments  and 
ctmduded  that  "(wje  find  no  support 
for  the  proposition  tbat  Congress  did  not 
mean  what  it  said.  The  legislative 
history  reveals  no  intent  to  attach  a 
unique  meaning  to  the  commonly 
understood  and  well-established  'fisir 
market  value'  term."  Panel  Rqxut  at  16. 

A  review  of  all  fltxir  statements 
offered  at  the  time  of  ]>assage  of  the 
1994  amendments  reveals  considerable 
differences  between  the  views  of  the 
two  Chairmen  and  some  of  the 
members.  These  dififorences  are 
accentuated  by  a  later  floor  statement 
ofbred  by  Chairman  Hughes  when  he 
introduced  a  bill  that  would  make 
technical  corrections  to  the  1994 


Satellite  Home  Viewer  Act  140  Cong. 
Rec.  E2290  (daily  ed.  November  29. 
1994)  (statement  of  Rep.  Hughes). 

The  statement  of  rhaimnin  DeCondid 
oSen  the  greatest  support  to  the 
argument  tbat  the  rates  established  in 
this  proceeding  should  approximate 
what  cable  pays  under  the  cable 
compulsory  license.  140  Cong.  Rec. 
S1410S  (didly  ed-  Oct  4, 1994)  ("I  am 
confident  that  the  arbitration  panel  will 
take  steps  to  ensure  that  the  royalty  fise 
paid  by  satellite  carriers  are  on  par  with 
those  paid  by  cable  operators"). 
Representative  Synar's  comments 
suggest  his  desire  that  s  satellite  rale 
adjustment  produce  rates  comparaUe  to 
the  cable  compulsory  license,  but  he 
does  not  state  that  application  of  the  fair 
market  value  standard  should  or  must 
produce  such  comparability.  The 
statements  of  Representative  Brooks  and 
Hughes  provide  that  cable  compulsory 
licoise  rates  are  one  of  the  factors  to  be 
considered  by  the  Panel,  but  they  do  not 
indicate  that  they  are  the  oofy  or 
controlling  fiKtor. 

The  Ra^ster  has  consulted  tha 
raselaw  in  determining  the  weight  to  be 
accorded  floor  statemento  made  by 
Congressmen  during  the  paBiagii  of 
legislation.  The  caaelaw  provkm  that 
floor  statements  of  legislators  are  to  he 
given  little  weight  Gonad  v.  US.,  469 
U.S.  70,  78.  (1984);  Zuberv.  Allen,  396 
U.S.  168, 186  (1969)  ("Floor  debates 
reflect  st  best  the  understanding  of 
individual  Congressmen").  The 
reasoning  behind  this  principle  was 
apdy  described  by  the  Federal  Circuit 
Court  fior  the  Distoict  of  Columbia: 

(Dt  is  nacaaaaiy  far  judges  to  axardse 
aJlUame  nauHtm  heir»r»  mme*nM<n^  ^hV 
stetament  made  in  fioor  dabate,  or  at  a 
haaring.  or  printed  in  a  committee  document 
may  be  taken  as  sUtutoty  gospel  Otherwise, 
they  run  the  risk  of  reading  authentic  insight 
into  remarks  intended  to  serve  quite  diffarent 
putposss.  Purtharmore,  to  dis  dsgrsa  tte 
judgas  are  psrcaivsd  as  pasfrii^  sny 
fra^nent  of  legislative  history  far  insigfats 
into  coograssional  intent  to  that  degree  will 
legislators  be  ancoursgad  to  sah  the 
legislative  record  with  unilataial 
interpretations  of  statutory  provisions  thay 
were  unabfa  to  persuade  dieir  coUeMues  to 

ITM^pt  *    *    *. 

fnt  Broth,  of  Bee.  Wkrs.  Loc.  U.  474  v. 
NLRB,  814  F.2d  697  (D.C  Cir.  1987) 
(Buckley,  concurring):  see  also  Overseas 
Educ.  Ass'n.  Inc.  v.  FLRA,  876  F.2d  960, 
975  (D.C  dr.  1989)  ("While  a  qxmsor's 
statements  may  reveal  his 
imderetanding  and  intentions,  they 
hardly  provide  definitive  insights  into 
Conigress'  understanding  of  the  meaning 
of  a  particular  provision")  (emphasis  in 
ori^ial). 

Of  greater  importance  in  discerning 
the  intent  of  Congress,  as  opposed  to  die 
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statements  of  individual  Members,  is 
the  bet  that  Congress  changed  the 
statute  in  1994.  When  Congress  decides 
to  change  a  statute,  the  decision  to  do 
so  signifies  that  it  intended  to  change 
the  meaning.  Brewater  v.  Gage,  280  U.S. 
327,  338  (1932):  United  States  v.  NEC 
Corp..  931  F.2d  1493, 1502  (11th  Cir. 
1991):  Ai  re  Request  for  Assistance,  848 
F.2d  1151, 1154  (11th  Cir.  1988).  cwt. 
denied  sub.  nom.,  Azar  v.  Minister  of 
Legal  Affairs.  488  U.S.  1005  (1989).  That 
is  what  occiured  here.  If  Congress  had 
truly  intended  cable  compulsory  license 
rates  to  govern  the  adjustment  of  fees  in 
this  proceeding,  then  it  would  not  have 
amended  the  statute  inl994  to  provide 
for  a  Eair  market  value  determinatian.' 

In  sum,  while  floor  statements  by 
some  Members  indicate  an  intent  that 
fiur  market  value  be  determined  in 
various  ways,  by  looking  at  the  statute, 
committee  reports,  floor  statements  and 
colloquies  the  Register  does  not  find  any 
special  meaniag  or  limitation  attached 
to  the  terra  "tail  market  value"  and. 
therefore,  must  rely  on  the  plain 
language  of  the  statute  and  the  plain 
meaning  of  the  term.  The  Panel,  in  the 
view  of  the  Register,  therefore,  did  not 
act  arbitrarily,  ot'  contrary  to  law  in  its 
interpretation  of  the  "MMiwiT»g  of  "fair 
market  value." 

B.  The  Cable  Network  Fee  Benchmark 

1.  Action  of  the  Panel 

In  order  to  determine  fair  market 
value  royal^  rates  as  required  by 
section  119(c)(3)(D).  the  Panel 
considered  the  voliuninous  testimony 
and  exhibits  presented  by  the  parties. 
Witnesses  fior  PBS,  JSC.  the  Commercial 
Networics.  SBCA.  and  ASkyB  sponsored 
economic  analyses  and  testified  as  to 
their  calculation  of  &ir  maricet  value. 
The  copyright  owners  used  empirical 
data  of  license  fees  paid  to  certain  cable 
networks  by  multichannel  video 
programming  distributors  (principally 
cable  operators),  while  satellite  carrierB 
focused  primarily  on  the  license  fees 
paid  by  cable  operators  under  section 
111. 

The  Panel  specifically  mdorsed  the 
approach  taken  by  PBS,  and  its 
piincipal  witness,  Ms.  Linda 
McLaughlin.  Using  data  supplied  by  an 
industry  survey  group,*  Ms.  McLaughlin 
examined  the  license  fees  paid  by 


'There  ia  no  question  that  the  principal  factor  for 
detannining  rates  under  the  1988  legisUtiao  was 
IfaeratM  {Mid  by  obi*.  17  U.S.C  119(cN3)(B)  (ISSS) 
(tka  Panal  "sfaatl  coDsidor  the  approximate  aretage 
coat  to  a  cabU  ■  j^lwii  for  the  ri^  to  secondarily 
tiaaaarit  to  Ilia  public  a  primary  tiansiiiiaakm  mad* 
by  a  faraadcaat  alaliao  *  *  •."). 


multichannel  video  programming 
distributors  ("MVPDs")  to  license  the 
viewing  rights  to  12  popular  basic  cable 
networks.  These  networks  are  A&E, 
CNN.  Headline  News.  Discovery,  ESPN, 
the  Family  Channel,  Lifetime,  MTV. 
Nickelodeon.  TNN,  TNT,  and  USA.  B^. 
McLaughlin  testified  that  these  basic 
cable  networks  represented  the  closest 
alternative  programming  to  broadcast 
programming  for  satellite  homes,  and 
that  studies  indicated  that  consumers 
valiie  networks  and  superstations  as 
leest  as  highly  as  popular  basic  cable 
networks.  Direct  Testimony  of  Linda 
Mclaughlin  at  2-5.  She  then  calculated 
a  "benchmark"  rate  for  these  networks 
to  be  used  by  the  Panel  as  representative 
of  the  feir  miuket  value  of  broadcast 
signals  retransmitted  by  satellite 
carriere: 

*  *  '  I  have  calculated  a  basic  cable  network 
baodunuk  price  and  used  it  to  estimate  a 
BsintmHin  compulsory  license  foe  for 
■atslUte-retransmitted  broadcast  stations.  The 
avenge  license  fse  of  the  12  popular  basic 
cable  networks  was  18  cents  in  1992 — when 
the  maximum  satellite  compulsory  rate  was 
17.5  cents — and  has  risen  to  24  cents  in  1995, 
■n  annual  iuuuase  of  ten  perceitt  per  year. 
The  lioaBa»faes  for  these  12  basic  cable 
netwocks  are  forecast  to  incroase  to  an 
anasags  of  26  cents  in  1997,  27  cenU  in  1998 
and  2S  canU  in  1909.  This  suggests  that  the 
compulaory  rate  for  satrilite  letransmittad 
stations  should  increase  at  least 
ootraspondingly  with  the  average  prices  for 
basic  cable  netwoiks,  to  an  atwagu  at  least 
27  cants  far  the  1997-99  period. 

Id.  at  7. 

The  Panel  endorsed  Ms.  McLaughlin's 
approach  because  it  determined  that  it 
represented  the  closest  model,  of  those 
presented,  to  a  free  market  negotiation 
for  satellite  carriage  of  broadcast  signals, 
and  because  it  wras  the  most 
conservative  approach  offered  by  the 
copjrright  owners.  Panel  Report  at  29- 
30.  The  Panel  rejected  the  analysis  of 
JSC  (Testimony  of  Mr.  Larry  Gerhrandt) 
as  too  narrow,^  and  the  analysis  of  the 
Commercial  Networks  (testimony  of  Mr. 
Bruce  Owen)  as  too  speculative."  The 
Panel  also  refected  the  analyses  of  SBCA 
and  ASkyB  because  it  determined  that 
their  analyses  did  not  comport  with  the 
plain  statutory  ""*»ning  o^  the  term  "feir 
market  value."  Id.  at  29-30. 

2.  Arguments  of  the  Parties 

SBCA  contends  that  cable  network 
license  fees  are  not  an  appropriate 


*The  data  was  suppliad  by  Paul  Kagan 
Associates,  a  leading  information  and  data  campaay 
in  the  video  industry. 


'Mr.  Gerbrandt  isolated  the  license  fees  paid  far 
two  bask:  cable  networiu:  TNT  and  USA.  Tr.  2025- 
2026. 

*Mr.  Owen  used  ragrssiion  analysia  in  an  attampt 
to  demooatrate  that  MVPDs  are  willing  to  pay 
proportionally  higber  license  fees  for  network 
signals  which  contain  more  expensive 
programming.  Direct  Testimony  of  Bruce  Owen  at 

7-ia 


benchmark  because  cable  networks  are 
fundamentally  different  from 
retransmission  of  broadcast  signals.  It 
asserts  that  "(e]xtracting  an  acciuate.  or 
even  representative  license  fee  per 
subscriber  is  basically  impossible 
because  multiple  programming  services 
are  included  within  contr«:ts,  there  are 
ceilings  on  aggregate  license  fees  for 
MVPDs  in  some  cases,  free 
subscriptions  in  others,  marketing  and 
laxuich  support  provided  by  the  cable 
networks,  piuchases  of  advertising  time 
by  the  cable  networks  from  MVPDs,  and 
equity  investments  by  each  in  the 
oUier."  SBCA  Petition  to  Modify  at  20- 
21. 

In  reply.  Copyright  Ownen  assert  that 
the  Panel  acted  properly  by  utilizing 
cable  networks  as  the  benchmark  of  feir 
market  value,  aiul  accepting  the  analysis 
of  Ms.  McLaughlin.  Copyii^t  Ownms 
not  that  they  wished  to  examine  the 
license  fees  paid  by  satellite  carriers  to 
cable  networks  in  particular,  as  opposed 
to  the  fise  paid  by  all  MVPDs  in  general, 
but  SBCA  refused  to  disclose  through 
discovery  the  amounts  that  satellite 
carrien  paid.  Copyright  Ownen  Reply 
at  17.  They  further  note  that  while 
SBCA's  witness,  Mr.  Jerry  L.  Parker, 
stated  that  a  meaningfid  license  fee 
could  not  be  determined  from  satellite/ 
c^le  network  contracts,  SBCA  never 
produced  the  documents  to  support  that 
assertion.  Id.  at  18.  Q^yright  Owners 
assert  that  Ms.  McLaughlin  testified  that 
the  license  fees  presented  by  her 
uuljrsis  demonstrated  at  least  the 
minimum  amount  that  satellite  carriers 
wotdd  pay  for  cable  networics,  and  that 
her  analysis  offered  the  best  evidence 
that  was  properfy  accepted  by  die  Panel. 
Id. 

3.  Recommendation  of  the  Register 

In  the  RegistOT's  view,  the  Panel's 
decision  to  use  cable  network  license 
fees  as  a  benchmark  ftn'  establishing  the 
feir  market  value  of  section  119  rates 
was  the  product  of  rational 
decisionmaking,  and  its  decision  to  itte 
the  PBS/McLaughlin  approach  was  not 
improper. 

Having  determined  that  "feir  market 
value"  meant  the  price  that  would  be 
paid  by  a  willing  buyer  and  seller  in  a 
free  marketplace,  it  was  not  illogical  for 
the  Panel  to  give  careful  considmation 
to  evidence  of  markets  that  most  closely 
resembled  the  licensing  of  signals  imder 
section  119.  In  feet,  section 
119(c)(3)(DKi)  requires  that  the  Panel 
consider  "the  cost  for  similar  signals  in 
similar  private  *  *   *  marketplaces."  17 
U.S.C  119(c)(3)(D). 

All  three  of  the  evidentiary 
presentations  of  the  copyright  owners — 
PBS.  JSC,  and  Commercial  Networks— 
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focused  upon  the  fees  p>aid  to  cable 
networks  by  MVPDs.  SBCA's  evidence 
of  feir  market  value,  the  cable  license 
fees  paid  under  section  111,  was  less 
relevant  to  the  Panel's  determination 
because  the  Panel  had  rejected  the 
notion  that  cable  fees  equaled  feir 
market  vahie.  Panel  Report  at  29-30. 
The  Panel's  adoption  of  cable  network 
fees  as  the  benchmark  was  not 
unqualified,  however,  because  it  stated 
that  "we  agree  with  the  satellite  carrien 
that  the  economic  model  governing 
cable  networks  varies  markedly  from  the 
economic  model  governing 
broadcastera."  Id.  at  29.  Nevertheless, 
the  Panel  "adopt(ed)  the  copyright 
ownen'  gexteral  approach  using  the 
most  sirnikur  free  market  we  can 
observe."  Id.  at  30.  After  reviewing  the 
record,  the  Register  has  determined  that 
the  Panel's  concltision  is  not  "arbitrary" 
within  the  meaning  of  17  U.S.C  802(f). 

SBCA  contends  tnat  cable  networit 
fees  are  not  a  useful  benchmark  because 
the  economics  of  cable  networks  are 
fundamentally  different  from  those  of 
broadcast  networks  and  supentations. 
SBCA  Petition  to  Modify  at  20  (citing 
testimony  of  Mr.  Harry  Shooshan,  Nfr. 
John  Haring  and  Mr.  EdMrin  Desser).  The 
testimony  of  Mr.  Shooshan  and  Mr. 
Haring,  in  particular,  suggest  that  there 
are  some  marifaad  difiisrences  between 
the  licensing  of  cable  networks  and 
broadcast  signals.  The  Panel,  however, 
took  accoimt  of  that  Panel  Report  at  29. 
Nevertheless,  there  was  ample 
testimony  that  the  two  markets  woe 
also  quite  similar.  Tr.  1202-04  (Mr. 
Robert  Crandall):  Tr.  1609  (Ms. 
McLaughlin):  Tr.  1284  (Mr.  Owen).  The 
Panel  weighed  the  evidence  and 
accepted  die  copyright  ownen' 
approach  using  cable  network  fees 
because  it  was  "the  most  similar  free 
market  we  can  observe."  Panel  Report  at 
30  (emphasis  in  original).  Because  this 
conclusion  is  grounded  in  the  reond,  it 
is  not  arbitrary.  National  Cable 
Television  Ass'n,  Inc.  v.  CRT,  724  F.2d 
176, 189  (D.Q  Cir.  1983)  (decisions 
grounded  in  the  record  within  the  zone 
of  reasonableness). 

Likewise,  the  Panel's  decision  to  rely 
on  the  PBS/McLaughlin  testimony  to 
establish  the  cable  network  benchmark 
was  adequately  grounded  in  the  record. 
Panel  Report  at  18-20.  Again,  the  Panel 
stated  that  use  of  cable  networks  was  by 
no  means  flawless  and,  to  accoimt  for 
this,  the  Panel  was  adopting  the 
"conservative"  approach  offered  in  Ms. 
McLaughlin's  analysis.  Id.  at  31.  The 
Register  determines  that  the  Panel's 
decision  to  accord  the  PBS/McLau^din 
testimony  controlling  weight  is 
consistent  with  its  determination  to 
utilize  the  plain  meaning  of  "feir  maricet 


value"  as  the  proper  standard  for  setting 
royalty  fises.  Further,  it  is  well 
established  that  using  evidence  of 
analogous  markets  is  the  best  evidence 
in  determining  maricet  price.  See 
National  Cable  Television,  724  F.2d  at 
187.  For  these  reasons,  the  Register 
determines  that  the  Panel  did  not  act 
arbitrarily  or  contrary  to  the  Copyright 
Act 

C.  Adjustments  to  the  Cable  Netwmk 
Pee  Benchmark 

1.  Adjustment  to  the  Bendunark  for 
Delivery  Costs 

a.  Action  of  the  Panel.  After 
establishing  cable  network  license  fees, 
as  presented  by  Ms.  McLaughlin,  as  the 
benchmark  for  determining  the  section 
119  royalty  rates,  the  Panel  examined, 
inter  alia,  the  special  feattires  and 
conditions  of  the  retransmission 
marketplace  to  determine  if  an  upward, 
or  downward,  adjustment  in  the 
benchmark  was  appropriate.  One  of  the 
aspects  of  satellite  retransmission  of 
broadcast  signals  that  difiiar  significantiy 
from  the  transmission  of  cable  networks 
involved  the  costs  of  delivering  the 
signals  to  the  MVPDs.  The  Panel  found 
tMs  issue,  along  with  that  of  advertising 
inserts  (discussed  infra),  as  being 
"among  the  most  rhallonging  issues  for 
the  Panel  to  resolve."  Panel  Report  at 
43. 

The  Panel  found  that  the  license  fees 
charged  for  cable  networks  included  the 
cost  of  delivering  the  cable  network  to 
the  MPVD — i.e.,  making  the  signal 
readily  available  for  reception  by  the 
MVPD  for  subsequent  distribution  to 
subscriben.  Id.  at  45.  With  satellite 
retransmission  of  broadcast  signals, 
however,  the  satellite  carriers  absorb  the 
costs  of  getting  the  broadcast  signal  from 
its  geographic  point  of  origin,  and  then 
delivering  it  to  its  subscriben.  Id.  The 
Panel  considered  whether  the  cost  of 
delivering  the  signals  should,  therefore, 
be  deducted  from  the  benchmark. 

The  Panel  declined  to  make  such  a 
deduction.  The  Panel  found  that  there 
was  no  evidence  presented  to  suggest 
that  if  satellite  carrien  and  copyright 
ownen  negotiated  in  a  free  marketplace 
for  the  retransmission  of  broadcast 
signals,  the  copyright  ownen  would 
offer  satellite  carrien  a  discount  on 
license  fees  to  accommodate  delivery 
costs.  The  Panel  discussed  the 
testimony  of  Mr.  Jerry  L.  Parker,  an 
SBCA  witness  who  offered  testimony  as 
to  the  history,  natiue  and  operation  of 
the  satellite  industry: 

Mr.  Parker  was  Invited  to  demoostnte 
whether  carrier  costs  impacted  the  rates 
negotiated  between  satellite  carriers  and 
cable  networics.  He  could  not  Indeed.  N4r. 


Paiker  conceded,  for  example,  that  despite 
additional  costs  incurred  by  DBS  *  carriers 
(beyond  those  of  HSD  ">  carriers),  DBS 
operators  were  imable  to  negotiats  lower 
rates  on  that  basis.  Moreover,  he  declined  to 
urge  the  Panel  to  set  a  discounted  rata  for 
DBS  caniers  to  accoimt  for  their  higher  coats 
than  HSD  carriers.  We  must  similariy  decline 
to  discount  the  cable  network  benchmark  to 
account  for  higber  delivery  costs  of  broadcast 
signals. 

Panel  Report  at  45-46  (citations 
omitted). 

b.Arguntents  of  the  Parties.  SBCA  ■ 
vigorously  contests  the  Panel's 
resistance  to  deducting  delivery  costs 
from  the  27  cent  benchmark  figure. 
stating  that  "it  must  be  recognized  that 
all  cable  networks  that  are  charging  and 
receiving  £7  cents  have  made  the 
necessary  investment  and  expense  in 
distributing  the  signal  *  *  *.  None  of 
the  (cjopjrrii^t  [o)wnen  or  broadcasten 
in  this  proceeding  inclined  this 
necessary  expense  for  satellite 
distribution  of  superstetions  or  network 
stetions."  SBCA  Petition  to  Modify  at 
22.  SBCA  dtes  the  testimony  of  Ms. 
McLaughlin,  who  acknowledged  that 
broadcast  stations  are  not  responsible, 
and  do  not  incur  the  cost  of,  delivering 
their  signal  to  satellite  carrien  for 
subsequent  retransmission.  Id.  at  22-23. 
SBCA  sutunits  that  "[t)he  error  in  Ms. 
Mclaughlin's  analysis,  implicitiy 
accepted  by  the  Panel,  is  that  these 
expenses  were  basically  the  cost  of  the 
[s)atellite  (c)arrien  in  distributing  their 
own  product."  Id.  at  23.  SBCA  asserts 
that  die  Panel  undentood  that  satellite 
carrien  bora  the  cost  of  deliveiy.  bat 
then  mistakenly  categorized  it  as  a 
"discoimt"  to  compensate  carrien  for 
their  costs,  when  in  feet  it  is  a  cost  that 
must  be  home  by  the  copyright  owners. 
Id.  at  25-26. 

SBCA  submits  that  it  demonstrated 
that  the  average  delivery  cost  per  signal, 
per  subscribe,  per  month  is  10  cents, 
and  6.5  cents  far  volume  discounts. 
SBCA,  therefore,  contends  that  the  27 
cent  benchmark  rate  must  be  adjusted 
downward  to  between  17  and  21.5 
cents.  Id.  at  23,  f.n.  53. 

In  reply.  Copyright  Ownen  assert  that 
SBCA  mischaracterizes  the  transmission 
cost  issue  by  suggesting  that  the  major 
focus  should  be  the  structiual  nature  of 
such  costs,  rather  than  whether  they 
would  result  in  any  marketplace  price 
adjustments.  Copyright  Ownen  Reply  at 
22.  Copyright  Owmen  cite  Mr.  Larry 
Gerbrandt's  testimony  that  transmission 


■"DBS"  stands  for  Direct  Broadcast  Service,  and 
is  associated  with  high  powered,  high  frequency 
direct  broadcast  satellite  services.  An  example  of  a 
DBS  opantor  is  DirecTV. 

>o  "HSD"  stands  for  "Hone  Satellite  Dish."  and 
typically  refers  to  satellite  providers  win  operala  at 
lower  frequencies  than  DBS  provideri. 
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costs  do  not  yield  dlSiBrent  cable 
network  license  fees  in  the  marketplace, 
and  note  that  Mr.  Jerry  Parker  was 
unable  to  demonstrate  otherwise.  Id.  at 
22-23. 

c.  Recommendation  of  the  Register. 
The  Panel  disciissed  the  issue  of 
transmission  costs  quite  extensively, 
finding  that  the  record  was  devoid  of 
credible  evidence  demonstrating  that 
transmission  costs  of  satellite  carriers 
affected  the  rates  negotiated  between 
satellite  carriers  and  cable  networks. 
Panel  Report  at  45-46.  The  Panel 
expressly  found  that  SBCA's  witness. 
Mr.  Parker,  could  not  offer  evidence  of 
such  an  impact,  and  conceded  that 
despite  additional  costs  incurred  by 
DBS  carriers,  DBS  operators  v^re 
unable  to  negotiate  lower  rates  on  that 
basis.  Tr.  2528.  The  Panel  groimded  its 
determination  in  the  record  evidence, 
which  is  the  hallmark  of  rational 
decision  making.  National  Cable 
Television  Ass'n.  v.  CRT.  724  F.2d  176 
(D.C  Or.  1983). 

SBCA's  discussion  of  transmission 
costs  Eiils  to  focus  on  what  impact,  if 
any,  they  would  have  on  n»^tiated 
licenae  fises,  and  instead  relates  to 
which  party  should  beer  the  cost  Coats 
can  be  shifted  between  parties  in  a 
business  relationship,  and  SBCA  asserts 
that  their  costs,  when  comparing 
delivery  of  broadcast  signals  wiUi 
delivery  of  cable  networks,  must  be 
shifted  to  copyright  ovraen  to  prevent  a 
windfall.  However,  costs  can  also  be 
abaortwd  by  a  party  as  part  and  parcel 
of  doing  business,  and  must  be  when 
one  party  cannot  shift  the  costs  (or  a 
portion  thereof)  to  the  other.  Where 
there  is  no  credible  evidence 
demonstrating  a  party's  ability  to  shift  a 
cost,  no  change  in  the  negotiated  price 
should  occtv.  The  Panel  found  that  to 
be  the  situation  writh  transmission  costs, 
and  the  Register  has  no  grounds  on 
which  to  reject  that  finHling 

2.  Adjustment  to  the  Benchmark  fior 
Advertising  Inserts 

a.  Action  of  the  Panel.  In  addition  to 
delivery  costs,  the  Panel  considered  the 
issue  of  advertising  inserts  vety 
significant  Cable  networks  typically 
grant  MVPD's  a  certain  number  of  time 
slots  during  the  programming 
provided — known  as  advertising 
inserts    for  the  MVPDs  to  sell  to 
advertisers.  The  mooies  raised  from 
these  inserts  are  retained  by  the  MVPD, 
and  can  defray  the  cost  of  the  license  fee 
for  the  cable  network  approximately  8 
cents  per  subscriber  per  month.  Panel 
Report  at  43-44.  The  Panel  found, 
however,  that  because  section  119(a)(4) 
requires  satellite  carriers  to  retransmit 
the  signals  of  broadcast  stations  intact 


they  do  not  receive  any  advertising 
inserts  for  the  retransmission  of 
broadcast  signals.  Id.  at  44.  The  Panel 
considered  whether  this  should  result  in 
a  downwrard  adjustment  of  the 
benchmark  rate. 

The  Panel  declined  to  make  an 
adjustment: 

(T]he  satellite  carriers  naturally  argue  that 
because  the  benchmark  is  based  upon  the 
rate  paid  by  multiciiannel  distribuUMS  to 
cable  networks,  we  must  deduct  $0.08  to 
obtain  the  'real  cost'  of  cable  networks.  The 
copyright  owners  counter  that  most  satellite 
carriers  don't  insert  advertising  into  cable 
network  signals  anyway.  Indeml,  HSD 
carriers  don't  posseit  the  technology  to  insert 
advertising.  Moreover,  multichannel 
distributors  appear  to  pay  the  same  cable 
network  license  fee  regardless  of  whether 
they  insert  advertising. 

If  this  last  assertion  is  accurate,  one  would 
expect  th^  in  a  hypothetical  free  market 
negotiation,  broadcasters  would  similariy 
decline  to  reduce  their  license  Cms  to  satellite 
carriers  for  their  lack  of  advertising 
availabilities  and  no  benchmark  adjustment 
would  be  appropriate.  Both  Ms.  McLaughlin 
and  Mr.  Gerbrandt  opined  that,  based  upon 
their  knowledge  and  experience,  neither  the 
availability  of  advertiaing  inserts,  nor  the 
carriers  (sic)  abiUty  to  inaart.  affacu  the 
prices  that  cable  networks  charge.  Thay  did 
not  support  this  opinion  with  any 
documentary  evidence  or  empirical  data. 
However,  the  satellite  carriers  allowed  this 
tactimony  to  stand  essentially  uiuefuted. 
Indeed.  Dr.  Haring  was  explicitly  invited  to 
render  an  opposing  opinion  but  fbrthrightly 
declined.  In  the  final  analysis,  we  accept  the 
copyright  owners'  expert  testimony  and 
decline  to  deduct  $0.08  from  the  benchmark 
as  advocated  by  the  aateUite  cairiars. 

Panel  Report  at  44-45  (citations 
omitted). 

b.  Arguments  of  the  Parties.  SBCA 
alleges  that  the  Panel  "completely 
misconceived  the  adjustment  necessary 
to  reflect  the  value  for  insertable 
advertising."  SBCA  Petition  to  Modify 
at  26.  They  note  that  the  arbitration 
panel  in  the  1992  rate  adjustment  made 
a  downward  adjustment  for  advertising 
inserts.  57  PR  19058  (May  1, 1992). 
SBCA  asserts  that  the  "value  of 
insertable  advertising  is  significant," 
and  that  its  vahie  is  "no  less  than  7.5 
cents"  per  subscriber  per  month.  Id.  at 
27. 

As  a  "variation"  on  the  advertising 
insert  issue,  SBCA  offers  that  the 
increased  national  exposure  of 
broadcast  stations  offiered  by  satellite 
retransmissions  increases  the  amotmt  of 
revenue  that  copyright  owners  receive 
for  the  advertising  slots  that  they  retain. 
Id.  at  28.  SBCA  submits  that  the  Panel 
should  have  further  adjusted  downward 
for  this  value,  and  argues  that  it  could 
not  quantify  the  value  because  the 
necessary  information  was  in  the 


possession  of  the  copyright  owners  who 
were  not  required  to  disclose  it  through 
the  CARP  discovery  rules." 

In  reply.  Copyright  Owners  assert  that 
the  Panel  fully  considered  the 
arguments  of  SBCA,  and  correctly 
rejected  any  downward  adjustments  for 
advertising  inserts.  CopyrightOwners 
Reply  at  23-24. 

c.  Recommendation  of  the  Register. 
The  Panel  fully  discussed  what  effect,  if 
any,  advertising  inserts  might  have  on 
the  negotiated  fee  for  retransmission  of 
broadcast  signals.  Panel  Report  at  43- 
45.  The  Panel  cited  the  testimony  of  Ms. 
McLaughlin  and  Mr.  Gerbrandt  that 
"based  upon  their  knowledge  and 
experience,  neither  the  availability  of 
advertising  inserts,  nor  the  carriers 
ability  [sic]  to  insert,  affects  the  prices 
that  cable  networks  charge  *  *  *.  The 
satellite  carriers  allowed  this  testimony 
to  stand  essentially  unrefuted.  Indeed. 
Dr.  Haring  was  explicitly  invited  to 
render  an  opposing  opinion  but 
fbrthrightly  declined.  "  Id.  at  44.  SBCA 
did  not  oBet  any  testimony  which 
incontrovertibly  rebuts  the  testimony  of 
Ms.  McLaughlin  and  Mr.  Gerbrandt 
Consequently,  the  Panel's  determination 
that  no  adjustment  should  be  made  is 
not  arbitreiy  because  it  is  grounded  in 
the  record. 

D.  Equality  Between  Supeistation  and 
Net¥n>rk  Signal  Rates 

1.  Action  of  the  Panel 

As  discussed  above,  Congress 
established  different  royalty  rates  for 
superstation  and  network  signals  when 
it  created  the  section  119  license.  The 
initial  rate  for  superstations  was  12 
cents  per  subscriber  per  month,  and  3 
cents  per  subscriber  per  month  for 
networic  signals.  This  4  to  1  ratio 
reflected  the  payment  of  royalties  imder 
the  section  111  license.  Under  section 
111,  only  copyright  owners  of 
nonnetwork  programming  are  allowed 
to  share  in  the  royalty  funds.  Cable 
operators  pay  full  value  for 
retransmitting  independent  broadcast 
stations  (of  which  supentations  are  a 
subset),  and  only  one-quarter  value  for 
retransmission  of  network  signals.  17 
U.S.C  11(f).  The  one-quarter  value 
reflects  Congress'  determination  in  1976 
that  approximately  25  percent  of  the 
programming  on  network  signals  is 
compensable  noimetwork  programming, 
while  the  remainder  is  not  Congress 


"  SBCA  aU«gw  throughout  its  Pttitioa  to  Modify 
that  the  CARP  diicovery  rules,  and  paiticuUrly  the 
Panel's  application  of  the  niie,  precluded  it  from 
obtaining  vital  infbnnation  from  copyright  owners 
to  support  its  can,  which  renijted  in  negative 
infgmces  by  the  Panel  a*  to  the  suilicieacy  of  its 
praeentation.  This  aigumant  is  addrasaad,  infixi  in 
aubaectionG. 
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carried  over  this  4  to  1  ratio  in  the  1988 
Satellite  Home  Viewer  Act  when  it  set 
the  12  cent  and  3  cent  rates  in  the 
statute. 

The  1992  arbitration  panel  that 
adjusted  the  section  119  rates  took  into 
account  the  4  to  1  ratio,  but  foimd  that 
the  amount  of  network  programming  on 
network  stations  had  declined  to 
approximately  50  percent,  down  from 
the  75  percent  contemplated  by  section 
111.  That  panel,  however,  set  the 
networic  station  rate  at  6  cents,  which 
represented  roughly  a  3  to  1  ratio  to  the 
superstation  rate  it  set,  because  it  was 
concerned  with  disruption  in  the 
satellite  industry  of  carriage  of  network 
signals  if  it  established  a  networin  signal 
rate  at  half  (a  2  to  1  ratio)  that  of  the 
superstation  rate.  57  FR  19052, 19060 
(May  1. 1992).  The  Copyright  Royalty 
Tribimal.  in  reviewing  die  panel's 
decision  on  this  matter,  stated  that: 

The  Tribunal  believes  that  the  Panel  was 
not  bound  by  either  a  4:1  ratio  or  a  1:1  ratio. 
When  the  Tribunal  issued  its  declaratory 
ruling  concerning  network  copyright  owners, 
we  did  not  intend  to  prejudge  any  future 
ratesetting.  We  noted  that  in  cable  and 
satellite,  the  pay-in  may  not  necessarily 
correlate  to  the  pay-out.  Therefore,  a  1:1  ratio 
is  not  required.  However,  we  do  believe  tlie 
Panel  had  the  authority  to  take  our 
declaratory  ruling  into  account  so  that  it  was 
entitled  to  adjust  the  4:1  ratio  downward  to 
reflect  that  network  copyright  owners  are 
entitled  to  receive  satellite  royalties. 

Id.  at  19052. 

The  Panel  in  this  prtx»eding  rejected 
the  notion  that  it  was  required  to  set 
different  royalty  rates  for  superstations 
and  network  signals,  respectively, 
becatise  it  was  seeking  the  fair  maricet 
value  of  these  signals.  The  Panel  stated: 

We  find  no  credible  evidence  tliat 
retransmitted  network  stations  are  worth  less 
than  retransmitted  superstations.  Indeed, 
even  ass\iming  arguendo,  we  were  to 
conclude  that  network  programming  is  worth 
less,  or  even  wholly  uncompensable,  we  find 
no  record  support  for  any  particular  ratio — 
no  evidence  was  adduced  as  to  the  present 
day  average  proportion  of  network  to  non- 
network  programming.  And  imposition  of  the 
original  4  to  1  ratio  by  rote,  merely  to 
replicate  section  111  rates,  wfould  not  be 
consistent  with  a  bir  market  value  anal3rsis. 

Panel  Report  at  40. 

2.  Argtiments  of  the  Parties 

SBCA  challenges  the  Panel's  refusal  to 
apply  the  4  to  1  ratio,  asserting  that  such 
ratio  is  binding  precedent  upon  the 
PaneL  SBCA  Petition  to  Modify  at  38. 
SBCA  contends  that  Congress 
determined,  under  section  111,  that 
network  programming  is  not 
compensable,  and  carried  this  rationale 
into  the  rate  structure  of  section  119. 
The  frict  that  networks  are  allowed  to 


share  in  the  section  119  royalties,  but 
not  the  section  111  royalties,  "does  not 
mean  that  the  network  signals  are  to  be 
paid  for  any  differentiy  imder  the 
satellite  license  than  under  the  cable 
license  *  *  *  "  /d.  at  39.  Furthermore, 
SBCA  submits  that  satellite  carriers  give 
added  value  to  network  signals  by 
carrying  them  to  imserved  households 
who  would  not  otherwise  receive  such 
signals.  Id.  at  41.  SBCA  contends  that, 
if  anything,  there  should  be  no  fee  for 
networic  signals.  Id.  at  40. 

Finally,  SBCA  argues  that  the  Panel 
erred  by  creating  a  27  cent  royalty  rate 
applic^le  to  PBS  (defined  under  the 
statute  as  a  network)  because  "PBS 
signals  are  free  on  the  satellite  by  law." 
Id.  at  41.  These  signals.  SBCA  contends, 
caimot  possibly  have  a  market  value, 
and  there  shoidd  be  no  royalty  fee  for 
PBS  sigiials.  Id. 

Copyright  Owners  contend  that  the 
Panel  correcUy  rejected  the  4  to  1  ratio 
because  the  new  law  requires  a 
determination  of  feir  market  value. 
Copyright  Ownera  Reply  at  32. 
Copyright  Owners  note  that  the  binding 
preoadent  refmed  to  by  SBCA  was  an 
interpretation  of  the  1988  Satellite 
Home  Viewer  Act,  not  the  1994  Act,  and 
that  nothing  in  the  1994  Act  requires 
assigiunent  of  different  rates  for 
superstation  and  netwotlfL  signals.  Id.  at 
33-34. 

With  regard  to  SBCA's  contention  that 
retransmission  of  PBS  signals  should 
not  be  compensated  at  the  27  cent  level. 
Copyright  Owners  argue  that  such  a 
contention  "flies  in  the  fece  of  the  fiair 
maricet  value  evidence,"  and  that  the 
PBS  signal  available  for  free  on  the 
satellite  is  not  the  signal  of  the  member 
stations  that  are  at  iamie  in  this 
proceeding.  Id.  at  35. 

3.  Recommendation  of  the  Register 

The  Panel  did  not  err  by  rejecting  the 
4  to  1  ratio  and  adopting  a  network 
signal  rate  that  was  equal  to  the  value 
of  the  superatation  rate.  The  Panel 
correcUy  observed  that  while  the  1992 
arbitration  panel  generally  followed  the 
ratio  set  by  Congress  in  the  1988  Act 
the  1994  amendments  changed  any 
reliance  upon  a  pre-set  ratio  by  directing 
the  Panel  to  determine  only  the  feir 
market  value  for  networic  and 
superstation  signals.  Panel  Report  at  40. 
There  is  not  evidence  in  the  1994  Act, 
or  its  legislative  history,  that  Congress 
intended  the  Panel  to  set  a  rate  for 
network  signals  that  is  one-fourth  of  that 
for  superstations  (or  any  other  ratio;  for 
that  matter)  if  that  rate  did  not  represent 
the  fair  market  value  of  network  signals. 

SBCA  asserts  that  the  1994 
amendments  contemplate  a  CARP 
establishing  two  rates— one  for  networic 


signals,  and  another  for  superstations — 
thereby  inferring  that  Congress 
contemplated  rate  differentiation  (i.e. 
that  one  rate  would  be  less  than  the 
other).  Such  an  inference  is  belied  by 
language  in  the  House  Report,  however, 
which  states  that  the  rates  set  by  the 
CARP  in  this  proceeding  "should  reflect 
the  feir  market  value  of  satellite  carrien' 
secondary  transmissions  of 
superstations  and  network  stations." 
H.R.  Rep.  No.  703, 102d  Cong.,  2d  Sess. 
7  (1994).  The  statute  does  not  require  or 
stiggest  that  the  rate  for  network  signals, 
or  superstations,  be  set  at  anything  less 
than  feir  market  value. 

There  is  no  binding  precedent  that 
lequired  the  Panel  to  apply  a  ratio  in 
value  between  network  signals  and 
superstations.  and  set  network  signal 
rates  lower  than  superatation  rates.  The 
1992  arbitration  pai\el  applied  a 
different  criterion  (rates  paid  by  cable 
luider  section  111)  to  determine  section 
119  rates,  and  its  decision  therefore 
does  not  serve  as  precedent  for  this 
proceeding.  Furthermore,  even  if  the 
1992  arbitration  were  binding 
precedent,  the  final  order  of  the 
Copyright  Royalfy  Tribimal  (which 
constituted  the  final  agency  action  in 
that  proceeding)  clearly  stated  that  na 
differentiation  between  network  and 
superstation  rates  was  required.  57  FR 
19052  (May  1,  1992)  ("The  Tribunal 
beHeves  the  Panel  was  not  boimd  by 
either  a  4:1  ratio  or  a  1:1  ratio.").  The 
Panel,  therefore,  did  not  act  arbitrarily 
by  rejecting  application  of  the  4  to  1 
ratio. 

The  Register  has  also  examined  the 
record  to  determine  whether,  imder  a 
feir  market  value  analysis  and  regardless 
of  application  of  a  pre-set  ratio,  the 
evidence  required  a  differentiation  in 
network  and  superstation  rates.  The 
Panel  determined  that  there  was  "no 
credible  evidence  that  retransmitted 
network  stations  are  worth  less  than 
retransmitted  superstations."  Panel 
Report  at  40.  It  was  wholly  within  the 
Panel's  discretion  to  arrive  at  such  a 
determination.  SBCA  presented 
evidence  demonstrating  that  networic 
viewer  ratings  have  declined,  SBCA 
Proposed  Findings  of  Fact  and 
Conclusion  of  Law  at  39,  but  it  did  not 
oSar  evidence  as  to  what  impact  such  a 
decline  had  relative  to  supentations, 
nor  did  it  quantify  the  difference  in 
value  between  network  signals  and 
superstations  under  a  fair  market  value 
analysis,  except  to  insist  that  all  signals 
should  be  free.  See  SBCA  Reply 
Findings  of  Fact  and  Conclusions  of 
Law  at  7.  The  Panel,  consequently,  did 
not  act  arbitrarily  by  adopting  the  same 
royalfy  rate  for  both  network  signals  and 
superatations. 
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Flnaliy,  SBCA  ugues  that  because  the 
Panel  {ailed  to  take  account  of  the  bet 
that  PBS  signals  are  free  on  the  satellite 
by  law.  it  was  error  to  accord  them  the 
nine  ro]ralty  rate  as  other  network 
8ignals.>2  Section  60S(c)  of  the 
Cmnmunications  Act.  47  U.S.C, 
prohibits  encryption  of  programs 
included  in  the  National  Program 
Service  of  the  Public  Broadcasting 
Service,  essentially  making  the  National 
Program  Sovice  fiiee  to  all  satellite 
home  dish  owners.  Member  stations  of 
PBS.  however,  are  not  subject  to  47 
U.S.C.  605(c).  and  satellite  carriers  may 
charge  their  subscribers  for 
retransmission  of  these  stations. 
Furthermore,  the  National  Program 
Service  is  not  a  network  signal  as 
defined  under  section  119(d)(2). 
Member  stations  of  PBS  are  network 
signals  under  sectioo  119(dX2). 
Prasumably.  there  are  PBS  programs 
available  on  the  National  Program 
Service  that  are  the  same  programs 
available  from  PBS  sUtions,  although  no 
such  evidence  was  adduced  in  this 
proceeding.  There  are  also  likely  to  be 
difhrent  programs,  particularly  those 
produced  by  member  stations.  SBCA 
did  not  quantify  by  how  much,  under  a 
fiur  market  value  analysis,  the  same 
programs  on  the  National  Program 
Service  and  PBS  stations  should  reduce 
the  royalty  tse  fiar  PBS  stations,  beyond 
a  blanket  assertion  that  aU  PBS  stations 
should  be  free.  SBCA  Reply  Findings  of 
Fact  and  Conclusions  of  Law  at  68-69. 
Hm  Panel  concluded  that  there  wras  "no 
credible  evidence"  warranting  a 
mmrhiaion  that  network  signals  were 
*  laa,  which  would  include  PBS 
.  Hie  Register  cannot  find 
I  evideDce  to  the  contrary,  and 
e  tlia  Panel's  detanninatian 
nuat  be  affirmed. 

E.  Local  RetimtBmiasion  of  Matwmi 

1.  Action  of  the  Panel 

In  setting  the  setellite  carrier 
compulsory  license  royalty  rataa  for 
networks  and  superstations.  the  Panel 
was  asked  to  distinguish  between 
nteUite  ratransmissim  of  "distant" 
bBHicBst  signals,  and  satellite 
letifiiiiBsions  of  "local"  broadcast 
signals.  The  Panel  did  make  this 
dteinction.  setting  a  royalty  rate  of  27 
OBDts  lor  distant  retransmission  of 
supentations,  and  aero  cents  for  local 
retransmission  of  superstations.  Panel 
Report  at  54. 

While  the  Panel  adopted  a  27  cant 
rate  for  retransmission  of  distant 


"PBSdpidsa* 


"9(dX2). 


network  signals,  id.,  it  declined  to  adopt 
a  lato  for  local  retransmission  of 
network  signals  because  it  determined 
that  it  lacked  subject  matter  jurisdiction 
to  do  so.  Id.  at  4B.  The  Panel  considered 
section  119(aK2)(B).  which  provides 
that  the  satellite  compulsory  license  is 
"limited  to  secondary  transmissions  to 
persons  who  reside  in  unserved 
households."  and  examined  the  section 
119(dXlO}^iefinition  of  an  unserved 
household.  The  Panel  concluded  that 

[NJetworic  dgnalt  geoarally  may  not 
rBtiansmiUed  to  the  local  covonge  arsa  of 
local  ntwurk  signals.  Th«  separate  rate 
raqweat  of  ASkjB  is  explicitly  intended  to 
apply  to  retransmission  of  network  'Signals  to 
auvBt/  households.  Section  1 19  does  noi 
provide  a  compuiaory  license  for  thaae 
ratranamianons.  Hence,  tre  lack  subject 
inattar  joriadiction  to  set  a  rate  for  local 
retransmissions  of  local  network  «iyi«l« 

Panel  Report  at  48  (emphasia  in 
ocuinal). 

ine  P^nel  did  acknowledge  in • 
footnote  that  there  may  be  "rare 
instances"  where  a  household  located 
within  the  local  market  of  a  netwrark 
signal  was.  indeed,  an  unserved 
household  writhin  the  meaning  of 
section  119(dKlO).  Id.  at  48.  fji.  62.  The 
Panel  stated  that  "(tlheee  households 
qualify  as  unserved  but.  imder  section 
119.  ASkyB  wrould  pay  the  conventional 
"nte  for  non-local  signals.' "  Id. 

2.  Arguments  of  the  Parties 

EchoStar  contends  that  the  Panel 
committed  rewsible  error  in 
determining  that  it  has  no  jurisdiction  to 
nt  a  royalty  rate  for  local  retransmission 
of  network  signals,  and  that  the  rate 
should  be  aero.  EchoStar  Petition  to 
Modify  at  1.  According  to  EchoStar,  the 
language  of  section  119  regarding  the 
pennissibilify  of  local  retransmission  of 
network  signals  is  nuclear,  and  the 
Panel  should  therefore  have  consulted 
the  legislative  history,  rather  than 
decide  the  matter  on  the  basis  of  the 
ilatutuij  lanyiage.  Id.  at  7-8.  EchoStar 
submits  that  the  Congressional  intent 
behind  the  unserved  household 
restriction  of  section  119(aM2XB)  was  to 
jMotect  the  n^tmtwk^mu^*^  relationship 

from  impcxtation  of  rfi<rt«nt  nigimly  of 

the  same  netwrork.  citing  the  recant 
Copyright  Office  Report  on  revision  of 
the  cable  and  satellite  carrier 
compulsory  ttoaaaaa.  Id.  at  4.  Because 
local  letiauaaaiaaiaos  do  not  harm  the 
netwcHk-affiliate  relationship.  EchoStar 
assots  that  "(i)n  light  of  the  intent 
behind  the  compulsory  license, 
therefore,  the  'unserved  household' 
limitation  should  be  reed  as  not 
precluding  such  local-into-local 
retranamiasions— a  form  of 
'**ransy'***"i  which  reiniired 


technologies  not  in  existence  at  the  time 
of  the  Inpslation. "  Id.  at  5. 

In  admtion.  EchoStar  submits  that  the 
Panel  should  have  interpreted  sectioo 
119  flexibly  enough  to  allow  local 
retransmission  of  network  signals,  citing 
Sony  Corp.  of  America  v.  Universal  City 
Stadias.  Inc.,  464  U.S.  417  (1984)  and 
Twentieth  Century  Music  Carp.  v. 
Aiiaen,  422  U.S.  151  (1975).  Id.  at  10. 
Finally.  EchoStar  argues  that,  since  the 
section  119  license  was  modeled  after 
the  section  111  license,  and  local 
retransmission  of  network  signals  is 
permitted  imder  section  111.  the  two 
statutes  should  be  interpreted  similariy. 
Id.  at  11  (citing  Northcross  v.  Board  of 
Education,  412  U.S.  427  (1973). 
Commercial  Networks  seek  a 
clarification  of  the  Panel 's  ruling  on 
local  retransmission  of  networic  ''g"****. 
albeit  from  a  completely  difihrent 
penpective.  Commercial  Networks 
request  the  Librarian  to  make  clear  th«t 
where  local  retransmission  of  a  network 
signal  does  not  violate  the  unserved 
household  restriction  (a  circiunstance 
acknowledged  by  the  Panel  likely  to  be 
rare),  the  rate  for  such  retransmiasion  is 
27  cents  per  subscriber  per  mondi. 
Commercial  Networks  Petition  to 
Modify  at  1. 

In  reply.  EchoStar  opposes 
Commercial  Networks  position,  and 
argues  that  the  same  rationale  that  the 
Panel  used  in  adopting  the  zero  rate  far 
siqMTstations  applies  with  equal  force  to 
network  stations  that  are  locally 
retransmitted  to  unserved  households. 
EchoStar  Reply  at  2. 

Cotain  Copjrright  Ownera  object  to 
EchoStar's  position,  and  contend  that 
EchoStar  does  not  have  standing  under 
the  rules  to  file  a  petition  to  modify  the 
Librarian's  decision  when  it  was  not  an 
active  party  in  this  proceeding.  Certain 
Copyrif^t  Owners  Reply  at  1.  Certain 
Copjrright  Ownera  contend  that  the 
Panel  cwrectly  interpreted  section  119 
as  preventing  retransmission  of  local 
netwrork  signals  to  served  households, 
and  that  the  l^islative  history  does  not 
warrant  a  diffieraat  conclusion.  Jd.  at  S- 
6. 

3.  Recommendation  of  the  Register 

Two  separate  issues  are  presented  by 
iba  local  retransmission  of  network 
signals.  First,  there  is  tiM  retransmission 
of  a  network  station  within  that  station's 
local  market.  The  Panel  categorixad  this 
as  local  retransmission  to  served 
houseliolds,  and  concluded  that  section 
119  did  not  permit  such 
retransmissions.  Second,  there  is 
retransmission  of  a  network  station 
within  that  station's  local  market  to 
subscribers  who  satisfy  the  definitian  of 
*  household"  in  ■'"•♦i^Ti 
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119(dXlO).  The  Panel  acknowledged 
that  such  retransmissions  were 
permissible  under  secticm  119,  though 
likely  to  occiir  in  "rare  instances,"  but 
was  unclear  as  to  what  the  i»oper 
royalfy  rate  should  be. 

Local  retransmission  of  netwmk 
signals  to  served  households  presents  a 
challenging  issue.  The  Copyright  Office 
declined  to  issue  a  declaratcuy  ruling 
that  such  retransmissions  are 
permissible,  though  it  did  not  preclude 
addressing  such  a  matter  throu^  a 
rulemaking  procedure.  Letter  of  the 
Acting  General  Counsel  to  William 
ROTner,  August  IS.  1996.  Moreover,  the 
Office  has.  in  ita  recent  report  to  the 
Senate  on  revisirai  of  the  satellite  and 
cable  compuiaory  licenses,  expressfy 
endorsed  the  permissibilify  of  such 
ratFansmiasions.  and  requested  Congrees 
to  "clarify"  the  statute  on  the  matter.  "A 
Review  of  the  Copyti^t  Licensing 
Regimes  Covering  Retransmission  of 
Broadcast  Signals."  Report  of  the 
Register  of  Copyriglita  at  xx  (1997) 
(hereinafter  "Register's  Report").  As  die 
agency  responsible  far  administering  the 
Copyright  Act.  the  Office  believes  thai  it 
retains  the  euthority  to  conduct  a 
rulemaking  {Koceeding  to  detennine  tiie 
permiasibUify  ai  local  retransmission  of 
network  «<gMla  to  served  households, 
regardlesa  of  die  Panel's  determination 
in  this  proceeding 

Nevertheless,  tne  Register  must 
determine  whether  the  Panel's  decision 
that  such  retransmissions  an  not 
pennitted  under  section  119  is  umtiaty 
to  the  provisk>ns  of  the  Copying  Act*' 
The  Register  reviewed  the  language  of 
section  119.  and  ita  legislative  hi^ory. 
both  in  the  context  of  this  proceeding, 
and  in  her  report  to  the  Senate.  Such 
review  confirmed  die  Register's  beh^ 
that  Congress  simply  did  not  consider 
the  issue  of  local  retransmission  of 
network  signals  to  served  households  at 
the  time  of  passage  of  section  119. 
principally  because  the  technology  to 
make  such  local  retransmission  did  not 
commercially  exist  It  is  evident  from 
the  history  surroimding  adaption  of  the 
unserved  household  resfrictton  in  1998 
that  adoption  of  the  restriction  was 
motivated  by  coiK»ms  expressed  by 
network  affiliate  stations  that 
importation  of  distant  network  stations 
affiUated  with  the  same  networic  would 
erode  their  over-the-air  viewership. 
Register's  Report  at  103-104.  This 
suggesta  that  if  Congress  had  ctaisideted 
the  issue,  it  might  have  condoned  local 
retransmissions  to  served  households. 
On  the  other  hand,  the  section 


119(dXlOXA)  portion  of  the  definition 
of  an  "unserved  household"  does  not 
specify  receipt  of  what  network  signal 
over-the-air  triggers  the  prohibiticHi  in 
making  retransmissions  of  network 
signals.  The  language  of  section 
119(dXlOKA)  cotdd  easify  be  read  to 
prohibit  retransmission  by  satellite 
whenevw  the  subscriber  receives  an 
over-die-air  signal  of  Grade  B  intoisity 
from  any  network  affiliate,  including  the 
local  n^wtwk  affiliate  that  the  satellite 
carrier  intends  to  retiansrait  to  the 
subscriber.  This  is  the  position  that  the 
Panel  took. 

In  sum.  the  Register  determines  that 
the  law  is  silent  on  this  issue. 
Consequendy.  the  Register  cannot 
unequivocaUy  say  that  the  Pand's 
decision  is  arbitrary  or  contrary  to  law. 

The  second  issue  is  the  local 
retransmission  of  network  signals  to 
unserved  households.  The  Panel 
^ppean  to  have  presumed  that  su^ 
retransmissions  are  permissible.  Panri 
Report  at  48.  The  Register  determines 
that  they  ue  permissible,  as  provided  by 
the  express  terms  of  section  119.  The 
Pand  failed  to  articulate  what  royalfy 
rate  would  be  ^plicable  to  such  local 
retransmissions.  It  menticmed.  in  a 
footnote,  that  the  number  of  unserved 
households  within  a  network  station's 
local  market  were  likely  to  be  faw,  and 
cited  the  teatimony  of  ASkyB's  witaaaa. 
Prestim  Paddoi.  that  ASkyB  would,  in 
thoee  instances,  "pay  die  conventional 
'rate  for  non-local  signals.' "  Id.  at  48, 
in.  62  (quoting  written  direct  testimony 
of  Mr.  Padden).  The  Panel  did  not 
expreasfy  state  what  the  rate  should  be 
far  all  caniers  making  local 
retranamissions  of  network  signals  to 
unserved  households. 

Cooimerical  Networks  urge  that  dn 
rate  fiw  such  retransmissioas  should  be 
27  cents.  EchoStar  ^*  argues  that  the  rate 
should  be  zero,  consistent  with  the 
Panel's  adopted  rate  for  local 
retransmissions  of  suparstations.  To  die 
extmt  diet  the  Panel  sou^t  to  impose 
the  27  cent  rate  on  local  retransmissions 
of  network  simals  to  unserved 
households,  me  Register  detumines  that 
such  action  is  arbitrary.  The  Register 
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cannot  find  testimony  in  the  record  diet 
suppcnts  the  conclusion  that  local 
letransimssion  of  network  signals  to 
unserved  households  has  a  fair  raaikat 
value  rate  of  27  oenta.  particulaify 
altera  the  Panel  determined  that  the  fair 
mari»t  value  of  local  retransmissioiis  of 
superstations  was  rero.  Panel  RepcHt  at 
52.  Likewise,  the  record  does  not 
support  a  conclusion  that  there  is  any 
difierentiation  between  the  fair  msrket 
value  of  local  retransimssions  of 
nrtwork  signals  vis-a-vis  superstatioia. 
Commercial  Networks  do  not  cite  any 
taatimony  to  the  contrary  in  their 
petition  to  modify. 

To  the  extent  that  the  Panel  failed  to 
adopt  a  rate  fior  local  retransmissions  of 
netwmk  signals  to  unserved 
households,  the  RegistBr  determines  that 
such  action  is  inconsistent  with  ita  taak 
in  this  proceeding,  and  recommends 
that  the  Ldirarian  substitute  his  own 
determinatioiL  17  U.S.C  802(g).  The 
deerth  of  testimony  on  this  issue  and, 
for  that  matter,  the  Panel's  cursory 
discussion  of  it.  is  not  surprising 
because  local  retransmission  of  networic 
signals  to  unserved  households.  sikI 
served  households  as  well,  is 
undoubtedly  an  unattractive  business 
proposition  to  satellite  carrien. 
Nevertheleas,  the  issue  wras  before  die 
CARP,  ud  requires  a  resolutioa. 

Ilie  Register  recommends  that  tha 
Librarian  adopt  a  zero  rate  for  local 
retransmissions  of  network  signals  to 
unserved  households  because  the 
Register  is  persuaded  that  the  Panel's 
conclusions  wridi  respect  to  local 
retransmissions  of  superstations  are 
equally  appUcable  to  local 
retransmissions  of  network  *'fp»»>*  to 
unserved  hmiseholds.  Panel  Report  at 
52-53.  As  noted  above,  there  is  no 
conclusive  evidence  to  suggest  that 
locaUy  retransmitted  network  signal* 
aieof  greater  fair  market  value  than 
locally  retransmitted  superstations. 
Aooordingly.  the  Reipster  recommends 
adoption  of  a  zero  rrte  for  local 
retransmission  of  network  signals  to 
unserved  households. 

F.  Egl^Ktrve  Z)Dto  o/ the  New  ilotes 

1.  Action  of  the  Panel 

In  announcing  the  royalfy  rate  of  27 
centa  for  distant  retransmission  of 
network  and  superstation  signals,  and 
zero  centa  for  local  retransmission  of 
superstations,  the  Panel  stated  that  die 
time  period  for  payment  of  the  rates 
would  be  from  Jufy  1, 1997,  throu^ 
Deoamber  31, 1999.  Panel  Report  at  54. . 

2.  Aigumanto  of  the  Parties 

SBCA  contends  that  the  Panel  acted 
contrary  to  law  by  setting  an  eChctive 
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date  of  July  1, 1997,  for  the  new  tates. 
SBCA  states  that  the  Panel  did  not  have 
any  authority  to  set  an  effective  date 
because  section  119(c)(3MC)  states  that 
the  rates  become  efiiective  as  set  forth  in 
the  Librarian's  order.  SBCA  Petition  to 
Modify  at  46.  Further,  SBCA  argues  that 
the  e^ctive  date  of  the  new  rates  must 
be  prospective  only.  Id.  at  47.  It  notes 
that  section  119  contemplates 
prospective  application  by  discussing 
the  rates  "to  be  paid."  Id.  at  48-49 
(citing  section  119(cM3)(A)  and  the  1988 
House  Report  to  the  Satellite  Home 
Viewer  Act).  SBCA  argues  that  the 
caselaw  prevents  retroactive  application 
of  agency  rxilemaking  unless  the 
enabling  statute  expressly  states 
otherwise,  and  submits  that  the 
Librarian's  order  in  this  proceeding 
effectively  constitutes  a  rulemaking 
because  the  Copyright  OfBce's  rules  are 
being  amended  to  reflect  the  new  rates. 
U.  at  50-51. 

AdditionaUy,  SBCA  argues  that 
applying  the  July  1. 1997,  efbctive  date 
would  cause  substantial  harm  to  the 
satellite  industry.  Id.  at  55.  SBCA 
submits  affidavits  of  representatives  of 
the  satellite  industry  discussing  their 
inability  to  adequately  infonnmeir 
subscribers  on  a  timely  basis  of  the  rate 
increase,  and  the  difficulty  of  adjusting 
distribution  contracts  to  accommodate 
fee  increases.  Id.  at  attachment  A. 

Finally.  SBCA  takes  the  Librarian  to 
task  for  not  complying  precisely  with 
the  procedural  schiBdule  established  in 
the  statute  for  this  proceeding. 
Specifically,  SBCA  contests  the 
Library's  decision  to  temporarily 
suspend  the  schedule  to  address  issues 
raised  by  ASkyB.  so  that  tbe  CARP  was 
initiatad  on  Kfarch  3, 1997.  as  opposed 
to  January  1, 1997.  as  contemplated  in 
section  119(cX3XA).  SBCA  argues  that 
because  the  Library  violated  the  time 
requirement  of  section  1 19(c)(3)(A).  and 
such  delay  caused  substantial  harm  to 
■■lallite  carriers,  "the  Panel's  report 
ahottid  be  invalidated  on  due  process 
grounds,  particularly  with  respect  to  the 
prejudiaal  efCactive  date  directly 
resulting  from  the  Librarian's  Gsilure  to 
comply  with  a  critically  important 
statntory  requirement"  Id.  at  55  (citing 
Baumgtudner  v.  Secretary.  Dept.  of 
Hoasing  and  Urban  Development,  960 
F.2d  572  (6th  Or.  1902). 

Copjrright  Owners  assert  that  they 
have  interpreted  section  119  from  the 
beginning  of  this  proceeding  as 
reqiiiring  an  efiisctive  date  of  July  1. 
1997.  for  the  new  rates,  and  that  SBCA 
never  challenged  that  position  until 
now,  thereby  estopping  SBCA  from 
raising  the  issue.  Copyright  Owners 
Reply  at  42-43.  Copyright  Owners  also 
argue  that  the  Librarian's  good  cause 


delay  in  commencing  this  proceeding 
does  not  invalidate  it,  and  that  the  cases 
cited  by  SBCA  are  inapposite.  Id.  at  44- 
45.  Copyright  Owners  also  attach  an 
accompanying  motion  to  strike  the 
affidaviu  ofiiared  by  SBCA  to 
corroborate  its  argument  that  the  July  1 
effioctive  date  will  cause  undue  hardship 
on  satellite  carriers.  SBCA  opposes  this 
motion. 

3.  Recommendation  of  the  Register 
Section  119(c)(3MC)  provides  that: 

The  obhgstion  to  pay  the  rojrslty  fee 
established  under  a  determination  which — 

(i)  is  made  by  a  copyright  arbitration 
royalty  panel  in  an  arbitration  proceeding 
under  this  paragraph  and  is  adopted  by  the 
Lifaraiian  of  Congress  under  section  802(f).  or 

(ii)  is  established  by  tiie  Libnrian  of 
Coogress  under  section  802(f)  shall  become 
efbctive  as  provided  in  section  802(g)  or  July 
1. 1997.  whichever  is  later.  17  U.S.C 
n9(c)(3Ma.  Clause  (i)  of  section  119(cX3XC) 
deacribed  the  sitnation  where  the  Librarian 
adopts  the  decision  of  the  CARP,  while 
clause  (ii)  describes  the  situatioa  where  tlie 
Librarian  has  rejected  the  CARP'S  decision 
and  sutjstituted  his  own  determination.  >' 
The  effective  date  of  the  established  rates  is 
either  July  1. 1997,  or  the  date  set  pursuant 
to  section  802(g),  whichever  date  is  later. 

Section  802(g)  governs  judicial  review 
of  the  Librarian's  decision  in  this 
proceeding.  The  section  gives  "any 
aggrieved  party  who  woidd  be  bound  by 
the  [Librarian's]  detennination,"  30 
dajrs  in  which  to  notice  an  appeal  with 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  The 
section  then  provides  that  "[i]f  no 
appeal  is  brought  within  such  30-day 
period,  the  decision  of  the  Librarian  is 
final,  and  the  royalty  fee  *  *   *  shall 
take  effect  as  set  forth  in  the  decision." 
(emphasis  added).  Section  802(gJ  then 
provides  that  if  an  appeal  is  taken, 
"(tjhe  pendency  of  an  appeal  under  this 
paragraph  shall  not  relieve  persons 
obligated  to  make  royalty  payments 
under  section  (  )  •  *  •  119  '  •  •" 
Nothing  else  is  said  in  section  802(g} 
with  r^ard  to  the  possible  effective  date 
of  ro]ralty  latea. 

SKA  and  Copyright  Owners  strongly 
disagree  over  the  e£fective  dates  of  the 
royalty  rates  established  in  this 
proceeding.  ^CA  believes  that  the 
efliactive  date  can  be  no  sooner  than  30 
days  aftm  the  Librarian's  decision  (i.e. 
November  26. 1997)  at  which  time  it 
will  be  known  whether  or  not  the 
Libfarian's  decision  is  final,  while  the 


» Intafaatingly.  the  statute  does  not  addreu  the 
situation,  as  in  tliis  procaediag.  where  the  Pand'i 
dadsioo  is  aocaptad  in  part  and  reiectad  in  part. 
Subclause  (ii)  moat  likely  applies  to  this  pnx:a«ding 
bacauaa  the  Utaatiaa  has  aslabliahad  one  of  (ha 
loyatoy  talas  (tb*  rata  for  local  ratransiaisaioa  of 
~''       ''    '       '   to aaaatvad houaabolds). 


Copyright  Owners  maintain  that  July  1. 
1997.  is  the  proper  effective  date.  The 
Register  has  examined  the  governing 
language  of  sections  119(c)(3)(C)  and 
802(f),  and  notes  an  incongruity  with 
respect  to  the  July  1,  1997,  date. 

Section  119(c)(3XA)  provides  that  this 
proc  ^ing  was  supposed  to  have 
started  on  January  1.  1997.  Given  the 
180-day  arbitration  period,  as  provided 
by  section  802(e),  the  latest  the  Panel 
ccndd  have  delivered  its  r^rart  woidd 
have  been  June  29, 1997.  The  Librarian 
would  then  have  the  60-day  review 
period  in  which  to  either  accept  or 
reject  the  Panel's  decision,  which  would 
place  the  date  of  final  agency  action  at 
no  later  than  August  28, 1997.  This  is 
almost  two  months  after  Jtily  1, 1997. 
While  Congress  could  have 
contemplated  the  Librarian  con^pleting 
his  review  in  less  than  60  days,  it  is 
hard  to  imagine  that  Congress  could 
have  expected  him  to  complete  it  in  just 
(me  day:  the  time  period  bom  delivery 
of  the  Panel's  report  on  Jime  29  to  the 
issuance  of  the  Librarian's  decision  on 
July  1, 1997.  The  more  likely 
explanation  is  that  Congress  envisioned 
the  CARP  delivering  its  report  well 
before — at  least  two  months — the  180- 
day  deadline.  Only  in  this  manintf  coidd 
the  Librarian  have  issued  a  decisicm  that 
was  before  July  1. 1997,  thereby 
justifying  inclusion  of  the  language 
"July  1,  1997."  and  "whichever  date  is 
later"  in  section  119(cX3XC). 

Contrary  to  the  assertions  of  the 
Copyright  Owners.  July  1. 1997.  is  not 
the  statutorily  prescribed  effective  date 
for  the  new  royalty  rates  annoiuced  in 
today's  decision.  July  1. 1997.  is  tmly  ■ 
contingency  date  in  the  event  that  tht« 
proceeding  had  ended  before  July  1. 
1997.  which  it  clearly  did  not  Rather, 
the  Reigister  must  look  to  section  802(g). 
which  provides  that  the  eCbctive  date  of 
the  new  rates  is  "as  set  forth  in  the 
decision."  17  U.S.C  802(g).  The  Registn 
interprets  "decision"  to  mean  the 
decision  of  the  Librarian,  and  not  the 
decision  of  the  CARP,  since  section 
802(g)  only  refers  to  the  decision  of  the 
Librarian.  Consequently,  the  Register 
concludes  that  only  the  Librarian  of 
Congress  has  the  authority  to  set  the 
efiiBctive  dates  of  the  royalty  rates  in  this 
proceeding,  and  it  was  contrary  to  law 
for  the  Panel  to  annoiuice  an  effective 
date.  See  Panel  Report  at  54.  The 
Register  recommends  that  the  Librarian 
reject  the  Panel's  determination  of  an 
effisctive  date. 

The  remaining  issue  is.  if  the  Panel 
had  no  authority  to  set  the  effective 
date,  what  is  the  correct  effective  date 
for  the  Librarian  to  establish?  Neither 
the  statute,  nor  the  legislative  history, 
ofiiars  any  guidance  on  this  point 
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Copyright  Owners  urge  the  July  1, 1997 
date,  and  submit  that  SBCA  is  estopped 
from  arguing  for  a  later  date  since  SBCA 
did  not  object  to  Copyright  Owners' 
request  to  the  Panel  for  a  July  1. 1997, 
effective  date.  Copyright  Ovvners  Reply 
at  43-44.  The  Register  recommends 
rejecting  Copyright  Owners'  estoppel 
argument  because  the  Panel  did  not 
have  authority  to  set  the  effective  date, 
and  the  matter  is  now  being  properly 
raised  before  the  Librarian  fo  the  first 
time. 

Copyright  Owners  also  contend  that 
July  1, 1997,  must  be  the  date  because 
the  evidence  it  presented  to  the  Panel. 
{>articulariy  the  PBS/McLaughlin 
testimony,  was  premised  on  a  July  1, 

1997.  date.  Id.  at  42.  According  to 
Copyright  Ownos,  if  the  Librarian 
adopts  an  effective  date  of  January  1. 

1998.  he  would  have  to  increase  the  27 
cent  fee  to  reflect  the  Panel's 
understanding  of  a  thirty-month 
effiactive  period  for  the  new  rates.  Id.  at 
42-43. 

The  Register  recommends  rejection  of 
Copyright  Owner's  contention  for  two 
reasons.  First,  the  Panel  accepts  Ms. 
McLaughlin's  testimony  as  a  general 
matter  to  establish  a  workable 
benchmark.  Panel  Report  at  31.  The 
Panel  did  not  accept  her  testimony,  and 
its  accompanying  premises  and 
asstunpdcms.  as  the  precise  analysis  of 
what  the  royalty  rates  should  be.  Id. 
Furthermore,  although  the  Panel  stated 
that  "Ms.  McLaughlin's  analysis  yielded 
a  rate  of  S0.27  per  subscriber  per  month 
averaged  over  die  three  year  statutory 
period,"  Panel  Report  at  30,  a  July  1 
effective  date  accounts  for  only  half  of 
the  year,  and  Ms.  Mclaughlin  did  not  so 
limit  hex  testimony.  PBS  Proposed 
Findings  of  Fact  and  Conclusions  of 
Law  at  18-ig.>« 

In  the  R^ister's  view,  an  effective 
date  later  than  July  1, 1997.  does  not 
significantly  undermine  the  Panel's  use 
of  the  27  cent  benchmark  generally,  or 
its  later  decision  to  adopt  that  figure 
specifically,  nor  does  a  later  efiiective 
date  retiuiie  an  upward  adjustment 

The  second,  and  most  significant, 
reason  for  not  setting  the  efbctive  date 
at  Jidy  1. 1997,  involves  the  issue  of 
retroactive  rulemaking.  Although  the 
Librarian's  decision  today  involves 
review  of  the  Panel's  determination,  it  is 
also  a  final  rule  writh  respect  to  setting 
the  rates.  The  Copyright  Office  has 
previously  determinwl  that  it  lacks  the 
authority  to  engage  in  retroactive 
rulemaldng.  54  FR  14217  (1989).  The 


••Ma.  McLaughlin's  tesdoiaiiy  «ras  based  upon 
har  praisction  ol  wrfaat  tita  avarags  cable  nalwrorfc 
ttoaeaa  fses  would  be  for  1997  (26  centa),  1998  (27 
oaals)  and  1999  (28  cants),  not  the  actual  Bguros. 
Mat  19^ 


United  States  Cotirt  of  Appeals  for  the 
District  of  Columbia  Circuit,  the  only 
court  with  jurisdiction  to  consider  an 
appeal  of  today's  decision,  has  expressly 
trald  that  the  Copyright  Act  does  not 
confer  retroactive  rulemaking  authority. 
K4otion  Picture  Ass'n  of  America,  Inc.  v. 
Oman,  696  F.2d  1154, 1156  (D.C  Ot. 
1902).  The  Register  does  not  believe  that 
the  Librarian  has  the  authority  to  set  an 
effective  date  for  the  new  royalty  rates 
which  is  prior  to  the  issuance  of  today's 
decision. 

Given  this  limitation,  the  issue  still 
remains  regarding  the  proper  efbctive 
date.  Copyright  ownras  obviously  desire 
an  effective  date  as  soon  as  possible,  so 
that  they  may  reap  the  benefits  of  the 
higher  rates.  There  are.  however, 
significant  administrative 
considerations  surrounding 
implementation  of  the  new  rates. 
Satellite  royalty  rates  are  calculated  on 
a  monthly  basis,  so  that  an  effective  date 
other  than  the  first  day  of  a  month  wiU 
require  application  of  two  sets  of  royalty 
rates  (the  old  rates  and  the  new  rates)  to 
one  monthly  calculation.  The  Register 
finds  this  not  only  burdensome  to 
satellite  carriers  oalculating  the  rates, 
but  to  the  Copyright  Office  as  well  in 
administering  the  section  119  license 
and  examining  the  stetement  of  accoimt 
The  Register,  therefore,  counsels  against 
adopting  an  effective  date  that  is  other 
than  the  first  day  of  a  month. 

Also,  there  are  significant  costa  to  the 
Copyri^t  Office  associated  with 
implementing  the  new  rates.  New 
stetement  of  account  forans  must  be 
created  and  sent  to  satellite  carrien,  and 
staff  must  be  trained  to  examine  for 
application  of  the  new  rates.  The 
Re^ster  notes  that  satellite  stetemente  of 
account  for  the  second  accoiuiting 
period  of  1997  are  due  to  be  filed  no 
latw  than  January  30, 1998.  27  CFR 
201.11(c).  An  effective  date  in  the 
second  accounting  period  of  1997 
would  cause  significant  burden  and 
hardship  to  the  Copyright  Office  to 
prepare  to  collect  royalties  and  issue 
and  process  stetements  of  account 
generated  by  the  new  royalty  fees  by  the 
January  30, 1998,  due  date. 
Consequentiy,  the  Register  recommends 
that  the  new  royalty  rates,  adopted  in 
todajr's  decision,  not  be  effective  tmtil 
January  1. 1998. 

In  recommending  a  January  1. 1998. 
effective  date,  the  Register  draws 
support  from  section  119(cX3XC).  As 
discussed  above.  Congress  apparentiy 
contemplated  the  possibility  of  the 
issuance  of  a  final  decision  in  this 
proceeding  before  (perhaps  even  well 
before)  Jidy  1. 1997.  Congress  cotdd    . 
have  chosen  simply  to  make  the 
decision  eSactive  on  the  date  of 


adoption,  but  instead  chose  July  1, 1997. 
as  the  later  effectivedate.  July  1  is  the 
first  day  of  m  accounting  period  which, 
has  the  final  decision  issued  on  or 
before  that  date,  would  have  allowed 
the  Copjrri^t  Office  ample  time  to 
I»epara  far  implementation  of  the  new 
rates.  Because  today's  decision  is 
issuing  only  two  months  from  the  end 
of  the  1997/2  accoimting  period,  a 
January  1. 1998.  effective  date  is 
consistent  with  Congressional  intent 

The  parties  have  raised  two  other 
issues,  discussed  above,  which  the 
Register  briefly  adtlresses.  First.  SBCA 
alleges  that  because  initiation  of  the 
CARP  was  delayed  2  mtmths  to  enaUe 
the  Librarian  to  rule  on  the  matter  of 
whether  local  retransmissions  shotdd  be 
a  part  of  this  proceeding,  the  entire 
proceeding  is  invalid.  VtM  Register 
agrees  with  Copyright  Ownen  that  the 
cases  cited  by  SBCA  for  this  rather 
remarkable  contention  are  inapposite. 
United  States  v.  Amdahl  Corp..  786  F.2d 
387  (Fed.  Cir.  1986)  involved  a  contract 
entered  into  by  the  Treastuy  Department 
that  was  statutorily  outside  the  scope  of 
ite  authority.  Contracting  outside  the 
scope  of  authority  diffiers  significantly 
frtun  postponing  procedural  dates  far 
good  cause.  Albenga  v.  Ward.  635  F. 
Supp.  660  (S.D.N.Y.  1986)  involved  an 
agmcy  that  creeled  rules  beyond  its 
authority.  Again,  this  is  significanUy  . 
diffsrent  FinaUy,  Bamngoniner  v. 
Secretary.  Dept.  of  Housing  and  Urban 
Development.  960  F.2d  572  (6th  Or. 
1992)  involved  the  feilure  of  an  agency 
to  timely  deliver  an  accurate  complaint 
As  SBCA  notes,  the  court  in  this  case 
did  not  find  the  agency  action 
invalidated  because  the  delay  was  not 
suffideotly  prejudicial.  The  Register 
cannot  find  any  convincing  evidence  of 
irreparable  inejudice  incurred  by  SBCA 
as  a  residt  of  the  Inief  dislay ,  partitnilariy 
where  the  Register  is  recommending  a 
January  1. 1998.  efiiective  date. 

Furtimmore.  the  Register  notes  that 
the  same  claim  of  invalidity  has  been 
raised  in  a  Cop3rri^t  Royalty  Tribunal 
proceeding,  and  expressly  rejected  by 
the  D.C.  Circuit  The  Court  steted:  "It 
woidd  be  irrational  and  wholly 
unprecedented  for  a  court  to  direct  an 
agency  to  scrap  a  year's  hearings  and 
decisionmaking  effort  and  start  ovct 
because  its  proceeding  did  not  conclude 
precisely  on  time."  National  Cable 
Television  Ass'n,  Inc.  v.  CRT,  724  F.2d 
176. 189  n.  23  (D.C  Cir.  1983).  The 
Register  agrees  with  this  view,  and 
recommoids  rejection  of  SBCA's 
argument 

Second,  in  support  of  its  position  that 
satellite  carriws  would  be  imduly 
harmed  by  a  July  1. 1997,  effiactive  date, 
SBCA  submitted  affidavite  of  satellite 
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representatives.  Copyright  Owners 
moved  to  strike  thoe  affidavits,  and 
SBCA  opposed.  The  Register's 
recommendation  of  a  January  1, 1998, 
efiiactive  date  bas  mooted  the  issue.  Tlie 
Rsgistn-  does  recommend,  however,  that 
the  affidavits  be  stricken.  The  record  is 
closed  in  this  proceeding  by  order  of 
August  14, 1997.  section  251.55  does 
not  pennit  submission  of  additional 
evidence.  Although  the  matter  of  the 
effective  date  is  for  the  Librarian,  and 
not  the  CARP,  to  decide,  such  affidavits 
could  only  he  accepted  if  the  Librarian 
determined  that  the  record  needed  to  be 
reopened  to  take  additional  testimony. 
Since  the  mattns  discussed  in  SBCA's 
affidavits  are  moot,  the  Register 
recommends  that  they  be  stricken. 

G.  Additional  Issues  Raised  by  SBCA 

SBCA  Fuses  ssvMtal  additional  issues 
in  its  Petition  to  Modify.  Because  these 
issues  all  relate  to  evidence  not  adduced 
during  the  course  of  the  proceeding,  and 
the  wei^t  to  be  accorded  evidence  that 
was  adduced,  they  are  addressed 
together. 

1.  The  first  issue  involves  the  history 
of  retransmission  consent  negotiations 
under  the  communications  law.  Under 
retransmission  consent,  an  MVPD  must 
obtain  the  pennission  of  a  broadcaster 
before  the  MVPD  can  retransmit  the 
broadcaster's  signal  to  the  MVI^ys 
subscribers.  Retransmission  consent 
negotiations  took  place  between  the 
cable  industry  and  broadcasters  in  1993 
and  1996.  SBCA  attempted  to  show  that 
little  compensation  was  obtained  by 
broadcasters  for  permission  to 
retransmit  their  signals  in  an  eScat  to 
prove  that  the  fiaes  under  the  section  111 
license  represent  actual  Cur  market 
value.  The  Panel  stated  that  "(w]e  agree 
that  these  retransmission  consmt 
negotiations  are  relevant  to  a 
determination  of  fair  market  value  and 
represent  potentially  probative 
evidence.  Unfortunately,  the  evidence 
adduced  is  so  vague  and  replete  with 
qualifiers  as  to  provide  little  gmdance." 
PfeBfsl  Report  at  34.  The  Panel  noted 
fTOSS  wiiimiuation  testimony  of  Ms. 
Kfc±aughlin  and  Mr.  Gerfarandt 
indicating  that  some  compensation  was 
paid,  but  also  noted  that  Mr.  Shooshan's 
and  Mr.  Haring's  testimony  discussed 
retransmission  consent  negotiations 
only  in  the  context  of  local,  and  not 
distant,  retransmissions.  Id.  at  35.  The 
Panel  concluded  that  the  ^'testimony 
upon  which  SBCA  relies  lacks  sxifficient 
scope  and  specificity  to  rebut  or  modify 
the  PBS-McLaughlin  analysis."  Id. 

SBCA  submits  that  it  could  not 
present  further  evidence  on  the 
compensation  received  by  copyright 
owners  and  broadcastos  far 


retransmission  consent  negotiations 
because  "discovery  procedures  do  not 
allow  the  Carriers  to  determine  those 
amounts."  SBCA  Petition  to  Modify  at 
35.  SBCA  asserts  that  the  bilure  to 
present  such  information  "should  not  be 
then  turned  against  the  Carriers  to  say 
that  the  retransmission  consent 
negotiations  cannot  be  propwly 
quantified."  Id. 

Copyright  Owners  contend  that  the 
Panel  correctly  evaluated  the  evidence 
of  retransmission  consent  negotiations 
and  found  it  unavailing  in  making  an 
adjustment  to  the  bendhmark.  Copyright 
Owmers  Reply  at  27-31. 

2.  The  second  issue  involves  the  issue 
of  the  costs  incurred  by  cable  networks 
in  assembling  the  clearances  Cor  their 
propamming.  SBCA  attempted  to  show 
at  hearing  that  cop3rright  owners  do  not 
have  costs  in  the  broadcast  signal 
retransmission  context,  and  therefore  an 
appropriate  downward  adjustment  of 
the  benchmark  must  be  made.  The  Panel 
stated  that  the  clearance  costs  in  the 
cable  network  arena  are  unknown,  but 
did  not  agree  that  a  downward 
adjustment  of  the  benchmark  was 
required: 

In  •  hypothetical  free  markat,  it  is  quite 
coocaivafalB  that  the  hitter  tiw  costs 
faraadcsilMS  must  pay  to  clear  their  cignals 
far  Dmi^'  distribution,  the  higher  the  royalty 
latas  they  would  cfaaiga  sateUite  cairiere. 
Aococdingly.  tha  impact  of  high  clearance 
costs  oo  fiiir  market  value  (baMd  upon  a 
hypothadcal  frae  maifcet  analysis)  could  be 
positive  mther  than  negative.  No  adjustmant 
to  the  cable  netwoik  hwnrhmark  is  lequirad. 

Panel  Repint  at  41. 

SBCA  argues  that  it  could  not 
determine  the  costs  to  copyright  owners 
for  clearances  of  cable  networks  since 
such  information  was  not  within  die 
scope  of  discovery,  and  therefore  one 
should  not  assume,  as  the  Panel  did, 
that  such  costs  could  automatically  be 
shifted  to  satellite  carriers.  SBCA 
Petition  to  Modify  at  3a 

Likewise.  SBCA  argues  that  it  could 
not  quantify  at  hearing  the  added 
benefit  that  satellite  retransmission 
gives  copyrighted  programming  (digital 
picture  qualify,  inclusion  in  electronic 
guides)  because  of  "the  absence  of  any 
abilify  to  take  discovery."  Id.  at  31-32. 
The  Panel  determined  that  "no 
quantifiable  benefit  was  identified  and 
no  evidence  adduced"  to  demonstrate 
added  value  by  satellite 
retransmission."  Panel  Report  at  40. 
SBCA  assots  that  "the  Panel  held  the 
Carriers  to  an  unworkable  standard  of 
proof."  SBCA  Petiticm  to  Modify  at  32. 
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In  reply,  Copyright  0«vners  contend 
diat  the  Panel  acted  conectly.  Copyright 
Ownera  Reply  at  24-27. 

3.  A  third  issue  involves  quantifying 
the  effect  on  advertising  revenues  and 
superstation  fees  of  satellite 
retransmissions  of  broadcast  signals. 
SBCA  asserts  that  they  quantified  "as 
well  as  could  be  in  a  regime  which 
denies  discovery"  that  advertising 
revenues  are  higher  because  cop)rright 
ownen  knowm  that  their  progranuning 
reaches  a  wider  audience  due  to  satellite 
retransmission.  SBCA  Petition  to 
Modify  at  36.  Likewise,  SBCA  asserts 
that  "superstation  taxes* — the  amounts 
charged  to  broadcasters  by  copyright 
owners— are  greater,  particulvly  in  the 
sports  context,  because  copjrright 
owners  know  that  satellite 
retransmissions  result  in  greater 
viewership.  Id.  at  37-38.  SBCA 
presented  evidence  that  both  the 
professional  baseball  and  baskettiall 
leagues  extracted  additional 
compensation  from  WGN  in  Chicago 
and  WTBS  in  Atlanta— both 
superstations  known  to  be  widefy 
distributed  on  satellite — though  the 
amount  was  not  quantified.  S3CA 
Proposed  Findings  of  Fact  and 
Conclusions  of  Law  at  72-73. 

The  Panel  addressed  the  potential  far 
increased  advwtising  revenue  due  to 
satellite  retransmissions,  stating: 

The  fundamental  mission  of  broadcastan  is 
to  expand  their  audiences  to  maximise 
advertising  revenues.  At  their  own  expense 
and  risk,  the  satellite  carriers  developed  a 
OTH  market  which  expands  the  bioMlcasten 
(sic)  reach  at  no  coat  to  the  broadcasters. 
However,  we  agree  that  no  empirical 
evidence  demonstrating  an  increase  in 
advertising  revenues  was  adduced.  Though 
the  broadcasters  (and  hence  the  copyright 
owners)  clearly  beneOt  from  expanded  readi, 
these  Iwnefits  may  not  be  amenable  to 
measiuement  and  quantification.  The 
copyright  owners  further  argue  that  bwrauae 
moat  basic  cable  networks  also  advotiaa.  to 
the  extent  that  broadcasters  to  benefit  from 
expanded  reach,  the  benefit  is  already 
reflected  in  the  cable  networic  benchmark. 
We  agree  to  a  point.  Broadcast  stations  rely 
upon  advertising  revenue  to  a  much  greater 
extent  than  do  cable  networks  (excepting 
thoae  cable  networks  which  command  very 
low  or  even  negative  royalty  fees).  It 
naturally  foUovrs  that  the  benefits  which 
aocme  to  broadcasters  have  not  been  fiiOy 
nfladsd  ia  tlw  cable  network  benchmark 
pricx.  Though  some  downward  adjustment 
from  the  copyright  owmers  geoeral  approach 
asems  appropriate,  «ve  are  unable  to  quantify 
lacfa  an  adjustment  However,  our  decision 
to  adopt  the  most  coaaeivative  approach 
(PBS-McLaughlin)  reflects  this  consideration. 

Panel  Report  at  36-37.  The  Panel  did 
not  use  the  term  "superstation  tax"  in 
its  discussion. 
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SBCA  conq>Iains  that  the  Panel 
ignored  its  evidence  of  inoreesad 
revenues  from  satellite  retransmissions, 
and  that  it  is  "no  excuse  that  the 
(o)wners  refused  to  divulge  the  extent  of 
the  compensation."  SBCA  Petition  to 
Modify  at  38.  SBCA  asserts  that  not 
subtracting  this  added  value  from  die 
benchmark  wotild  result  in  "vasdy 
overcompensat(ing]"  copyriglit  owners. 
Id. 

In  reply,  Copyri^^t  Owners  assert  that 
the  Panel  (xxiecdy  determined  that, 
while  such  revenues  might  conceptually 
result  in  a  downward  adjustment,  ^CA 
failed  to  quantify  such  an  adjustment 
Copyright  Owmers  Reply  at  31. 

4.  The  fourth  issue  concerns  the 
impact  of  increased  royalfy  faes  on  the 
satellite  industry  and  the  continued 
availabilify  of  retrannnitted  broadcast 
signals.  The  Panel  accepted  Ms. 
McLaughlin's  testimony  that  the  27  cent 
fae  would  not  signifirantfy  adven^ 
impact  satellitB: 

Ahhou^  Ms  Mnlanghlin  did  not  perform 
a  demand  elasticity  sti^.  she  tastifiad  that 
after  the  1982  rate  inueasi,  the  number  of 
broadcast  stattoos  ralransadttad  and  the 
percentage  of  satetHte  subacrihers  to 
retransmitted  broadcast  signals  mmainad 
constant  She  conchidsd  ^at  despite  an 
incraaae  in  the  compulsocy  liceaaarateto 
$0.27  par  auhocfdMr  par  month,  the  ■'■"■*»^ 
or  suhacribars  to  retniwnittad  Bmaaoast 
steticms  would  mntinne  to  grow  at 
suhstantiaUy  die  same  rate  as  the  nandisr  of 
satellite  subscribers  gsarally.  Ms. 
McLaughlin  also  examined  the  retail  prices 
charged  by  satellite  distiibutofs  and 
onnchidad  that  if  the  rates  far  retransmitted 
hroadLaat  sipials  ware  increased  to  S0.27  per 
sufaacribar  per  moath  and  not  paaaed  on  to 
subscribers,  those  rates  would  constitite  oofy 
30%  of  the  average  retail  prices  charged  to 
subscribers  leaving  8u£Scient  profit  margin 
far  the  satellite  carriers  to  avoid  «igniBr«nt 
advene  impact  to  them  or  their  subsoibars. 

Again,  we  recognise  that  any  rate  increase, 
particularly  if  rates  are  set  above  thoae  paid 
by  their  entrenched  competitor,  tends  to 
adversely  impact  the  satellito  carriers. 
However,  the  satellite  caniets  did  not 
attempt  to  quantify  the  impact  of  iiii  iiiasud 
rrtea  and  adduced  no  credible  evidence  that 
the  availability  of  secondary  transmissions 
would  be  interrupted.  Accordingfy,  we 
conclude  that  a  rate  increase  to  S0.27  per 
subscriber  per  month  would  have  no 
significant  adverse  impact  upon  the  sateUite 
carriers  or  the  availability  of  secondary 
transmitfiT*nn  to  the  public- 
Panel  Report  at  46-47  (citations 
omitted). 

SBCA  contends  that  the  Panel  had  no 
evidence  upon  which  to  base  its 
conclusion  that  a  dramatic  rate  increase 
would  not  adversely  afiiact  satellite 
carriers  and  their  subscribers.  SBCA 
Petition  to  Modify  at  42.  Rather,  SBCA 
asserts,  the  evidence,  including  that 
relied  upon  by  Ms.  McLaughlin,  "shows 


that  satellite  carriers  have  yet  to  earn  a 
profit,  especially  in  the  DBiS  market,  and 
that  the  C-Band  market  is  waning."  Id. 
SBCA  notes  that  Ms.  McLau^ilin  did 
not  perform  a  demand  elasticify  Mtal3rsis 
for  increased  rates,  and  that  her 
testimony  that  the  1992  rate  increase 
did  not  impact  subscriptions  or  the 
number  of  signals  tarried  was  not  based 
i^mn  anything  in  the  record.  Id.  at  42- 
43.  SBCA  also  mentions  that  the  1992 
panel  reduced  its  initial  rate  increase 
because  of  a  concon  for  disruptive 
impact  57  FR  19061. 

^CA  also  chargaa  that  the  Panel 
ignored  its  evidence  regurding  the 
disruptive  impact  of  a  rate  increase.  It 
points  to  the  testimony  of  Mr.  Parker 
who  stated  that  there  is  a  limit  on  the 
piirlrage  rate  to  be  charged  constunos. 
and  that  satellite  carrieis  have 
tiadititHially  gtme  back  to  cable 
networks  to  donand  concessions  in 
order  to  keep  prices  down.  SBCA 
Petition  to  Modify  at  44.  SBCA  argues 
that  any  increases  in  the  rates  should  be 
examined  in  light  of  the  impact  lower 
fees  would  have  cm  (xipyright  owners. 
According  to  SBCA,  tbne  is  no 
evidence  that  suggests  that  the  cnnent 
fses  of  section  119  have  any  1 
impact  tm  die  cupydght  and  1 
indtistries.  Id.  at  45.  «• 

In  reply,  Copyri^t  Owners  assert  that 
it  was  completriy  within  the  discretion 
of  the  Panel  to  accord  weight  to  Ms. 
McLaughlin's  testimony  that  satellite 
carriers  would  not  be  adversefy 
impacted  by  the  increased  rojrahy  tales. 
Copyright  Owners  Reply  at  36. 
Copyri^t  Owners  argue  that  Mr. 
Parioar's  testimony  is  nonspecific,  and 
that  the  testimony  of  Mr.  Edwin  Desser 
and  Mr.  James  Trautman  show  that 
satellite  carriers  are  owned  by  large 
corporate  enterprises  that  can  well 
afifard  the  proposed  rate  increase,  iid.  at 
39-«a 


of  the! 

The  Register  is  addressing  these  four 
argum«ite  presented  t^  SBCA  together 
because  th^  contain  a  common  thread: 
the  absence  of  evidence  adduced  before 
the  Panel  and.  where  evidence  was 
produced,  the  weight  and  sufficiency  to 
be  accorded  it 

Given  the  limited  scope  of  the 
Librwian's  review  in  this  proceeding, 
"the  Librarian  will  not  second  guess  a 


**  Ragvdiag  tbs  aoonaaik:  impact  of  royalty  fen 
on  copyright  ownae*.  th*  Panel  ftaled  that  "[tjhe 
parties  daVotod  little  Iteaiing  tisM  to  this  issue." 
Vtmd  Kapoft  at  46.  Th*  Paoai  did  "accspt  tha 
otmoos.  ganaral  notioo  that  bigbar  ro]ralty  lataa 
provide 9«atar  inoantiva  to  iinijiii^  otman  whil* 
iowrar  ratas  would  raadar  broadcaat  atatkas  a 
"  *   *  l«n  attractive  vohide  ai  tha  margin  for 
propam  suppUaa.' "  Id.  (dtatiaQ  amittad). 


CARP'S  balance  and  cxmsideration  of  the 
evidence,  unless  its  dedsitm  runs 
completefy  counter  to  the  evidence 
preaented  to  it"  61  FR  55663  (Oct  2ft, 
1996)  (citing  Motor  Vehicle 
Manufacturers  Ass'n  v.  State  Fomt 
Mutual  Auto  Insunmce  Co.,  463  US.  29, 
43  (1983).  In  the  case  of  the  imp«:t  of 
a  rate  increase  on  the  satdlite  indnstiy. 
the  Panel  chose  to  accord  weight  to  Kfe. 
McLaughlin's  testimony  that  her 
proposed  rate  increase  would  not 
adversely  affoct  the  satrilite  industry, 
rather  than  Mr.  Parker's  testimony,  tt 
was  deerly  within  the  Panel's  discretion 
to  do  so.  There  is  record  testimony  thai 
supports  the  Panel's  conclusion,  and  the 
Librarian's  review  need  go  no  fiuther. 
Aacorduy  Jhdusliy  Ass'n  c/ America. 
btc  v.  CRT,  662  F.2d  1, 14  (D.C  dr. 
1961)  (decision  most  be  upheld  adiara 
decisionmaker's  path  may  reasonably  bo 
disosmad). 

The  nwnaining  issues  contssted  by 
SBCA — the  impact  ot  retransmission 
consent  negot^ions,  added  vahie  bum  ■ 
digital  picture/electronic  guides  snd 
svoidance  of  clearance  coste.  and 
increased  advertiser  revenue  and 
compensation  from  expanded  markets 
jwedominately  involve  the  matter  of 
evidence  not  presented  to  die  CARP.  In 
essence.  SBCA  contends  that  if  tha 
discovery  rule  of  37  CFR  2S1.45(c)(l) 
wwe  broader,  if  could  have  presented 
evidence  to  the  Panel  on  thue  issues 
that  woidd  have  caused  the  Pand  to 
redtice  die  27  cent  royalfy  fae.  Instead, 
according  to  SBCA,  the  Panel  punished 
it  for  failure  to  present  the  oecessaiy 
evidence  to  quantify  the  reductions,  and 
the  27  cent  rate,  consequently,  is 
unfairly  high 

Sectitm  251.45(cXl)  of  the  rules 
provides  that  aftOT  the  exchange  of  the 
written  direct  cases,  a  parfy  "may 
request  of  an  opposing  party 
noofRivileged  imderiying  documente 
rriatod  to  the  written  exhibits  and 
testimony."  37  CFR  251.45(cXl).  The 
Librarian  has  clarified  that  discovery  is 
limited  in  CARP  proceedings: 

Discovery  in  CARP  proceedings  is 
intended  to  produce  only  the  documents  thst 
tuideriie  the  witness'  bciual  assertiotts.  It  is 
not  intended  to  augment  the  record  with 
what  the  witness  inight  have  said  or  put 
forward,  or  to  range  beyond  what  the  witnaas 
said.  Any  augmentation  of  the  record  is  the 
prerogative  of  the  arbitrators,  not  the  parttea 

Order  in  Docket  No.  94-3  CARP  CD  90- 
92. 1-2  (October  30, 1995).  There  are 
sevwal  reasons  for  the  limited  discovery 
practice.  CARP  proceedings  are 
relatively  short  in  diuation  (180  days) 
and,  like  this  proceedii^  begin  and  end 
according  to  statutorily  specified 
deadlines.  There  is  not  sufficient  time  to 
conduct  wide-ranging  discovery. 
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particularly  where,  as  in  the  case,  the 
litigation  is  quite  complex  and  involves 
the  technically-oriented  testimony  of 
numerous  witnesses.  There  are  also  cost 
considerations.  Broad  discovery  rules 
would  considerably  increase  the  cost  of 
CARP  proceedings,  without  necessarily 
producing  a  corresponding  increase  in 
the  quality  of  the  evidentiary 
presentations.  The  parties  may, 
therefore,  as  of  right  only  request 
documents  which  underlie  a  witness's 
factual  assertions. 

The  rules  do  not,  however,  prohibit  a 
party,  once  the  CARP  has  begun,  from 
petitioning  the  Panel  to  take  discovery 
on  an  issue  or  issues  that  it  believes  are 
critical  to  the  resolution  of  the 
proceeding.  As  noted  above, 
augmentation  of  the  record  is  the 
prerogative  of  the  CARP,  and  the  Panel 
has  the  discretiim  to  decide  whether  or 
not  to  allow  additional  discovery 
beyond  that  of  section  251.45(c)(1).  See 
37  CF.R.  251.42  (CARP  may  waive  the 
rules  upon  a  showing  of  good  cause). 
SBCA  complains  that  the  Panel  might 
have  reduced  the  royalty  rates  based  on 
the  issues  it  raised  had  it  allowed 
additional  discovery.  Yet,  ^CA  never 
petitioned  the  Panel  to  take  such 
discovery.  The  Panel  cannot  be  faulted 
for  not  reopening  the  record  and 
allowing  additional  discovery  when  it 
was  asked  to  do  so.  See  National  Ass'n 
of  Broadcasters  v.  CRT,  772  F.2d  922. 
936-4»7  (D.C  Cir.  1985)  (claimant 
CEdled  to  petition  Tribimal  to  allow  it  to 
adduce  additional  evidence  regarding 
opposing  party's  alleged  lack  of 
copyright  ownership). 

Toe  issue  remains  as  to  whether  the 
Panel  should  have  reopened  the  record, 
on  its  own  motion,  and  allowed  SBCA 
to  take  discovery  on  the  issues  it  rates: 
i.e.  whether  it  was  arbitrary  for  the 
Panel  not  to  do  so.  In  the  Register's 
view,  the  Panel  did  not  act  arbitrarily. 
Regarding  the  value  of  retransmission 
consent  negotiations,  the  Panel  found 
that  Ms.  McLaughin.  and  Messrs. 
Gerfarandt,  Shooshan  and  Harin  offered 
testimony  regarding  the  probative  value 
of  retransmission  consent  negotiations 
on  the  fair  market  value  of  retransmitted 
broadcast  signals.  Panel  Report  at  34- 
35.  The  Panel  found  this  testimony  to  be 
unsupportive  of  the  proposition  that 
retransmission  consent  negotiations 
affected  the  faii  market  value  analysis. 
Id.  at  35.  Because  there  is  record 
evidence  to  support  the  Panel's 
determination,  the  Panel  did  not  act 
arbitrarily. 

With  regard  to  the  purported  added 
value  to  Inroadcast  signals  by  satellite 
retransmission  in  digital  format,  and 
attractive  electronic  guides  provided  the 
subscribers,  the  Panel  determined  that 


"no  quantifiable  benefit  was  identified 
and  no  evidence  adduced  that  this 
benefit  would  materially  affect  fair 
market  value  *  *  *."  Panel  Report  at 
40.  As  the  Copyright  Owners  correctiy 
point  out,  any  added  value  from  digital 
picture  quality  and  electronic  guides 
would  occur  for  both  broadcast  and 
cable  network  programming.  Copyright 
OMmers  Reply  at  25.  SBCA  could  have 
presented  evidence  that  demonstrated 
that  satellite  carriers  pay  a  lower  fee  for 
licensing  cable  networks  as  a  result  of 
digital  pictiu«  quality  and  electronic 
guides  provided  by  the  carriers.  Such 
evidence,  if  it  exists,  is  in  the  sole 
possession  of  the  satellite  carriers. 
SBCA  presented  no  such  evidence.  The 
Panel,  therefore,  cannot  be  faulted  from 
finding  no  evidence  to  support  added 
value  from  these  items. 

Regarding  clearance  costs  saved  by 
broadcasters  and  copyright  owners  from 
satellite  retransmissions,  the  Panel 
stated: 

SBCA  further  argues  that  in  a  fne  maricet. 
it  would  be  virtually  impoMibie  for  utallite 
carriers  to  negotiate  dir«ctly  with  every 
copyright  o%VDeT  of  every  program  contained 
in  each  day'*  signal  they  tBtransmit 
Accogdingly,  they  raeson,  broadcaMen  would 
invariably  by  compallad  by  market  forcM  to 
clear  all  right*  and  negotiate  with  satellite 
caiiien  for  retransmission  of  their  entire 
(ignala.  Those  coats  which  the  broadcasters 
would  incur  in  purchasing  the  clearance*  are 
unknown.  Hence,  SBCA  concludes  that  the 
section  119  rates  should  not  be  raised 
without  considering  the  broadcasters'  coat 
savings.  We  tend  to  agree  with  both  of 
SBCA's  premises  but  not  its  conclusion.  In  a 
hjrpothetical  free  market,  it  is  quite 
concaivaUa  that  the  higher  the  costs 
broadcasters  must  pay  to  clear  their  signals 
for  OTH  distribution,  the  higher  the  royalty 
rates  they  would  charge  satellite  carriers. 
Accordingly,  the  impact  of  higher  clearance 
costs  on  the  fitir  market  value  (based  upon  a 
hypothetical  free  market  analysis]  could  be 
positive  rather  than  negative.  No  adjustment 
to  the  cable  network  benchmark  is  required 

Panel  Report  at  41. 

SBCA  contends  that  Copyright 
Chvners  never  put  on  any  evidence 
demonstrating  their  cost  savings,  and  it 
should  not  therefore  be  presumed  that 
clearance  costs  would  be  passed  on  to 
satellite  carriers.  SBCA  Petition  to 
Modify  at  30.  SBCA's  argument, 
however,  is  one  of  emphasis  rather  than 
evidence.  SBCA  asked  the  Panel  to 
quantify  what  the  average  cost  might  be, 
in  a  hypothetical  market,  for  clearance 
coats,  and  how  satellite  carriers  and 
broadcasters  might  allocate  such  costs. 
Not  surprisingly,  SBCA  does  not 
indicate  what,  \S  any  evidence,  would 
conclusively  demonstrate  what  such 
costs  might  be,  or  who  might  bear 


them.^(*  It  is  not  reversible  error  for  the 
Panel  to  reason  that  in  a  marketplace 
which  does  not  exist,  clearance  costs 
might  have  a  positive  effect  on  the  cable 
network  benchmark,  rather  than  a 
negative  one. 2° 

Finally,  with  regard  to  the  purported 
increase  in  advertising  revenues  and 
compensation  from  expanding  coverage 
of  broadcast  signals  by  satellite 
retransmission,  the  Panel  foimd  that  it 
could  not  quantify  any  potential 
reductions  of  the  cable  network 
benchmark.  Panel  Report  at  37.  While 
allowing  SBCA  expanded  discovery  on 
these  points  might  have  assisted  the 
Panel  in  quantifying  a  downward 
adjustment  to  the  cable  networi^ 
benchmark,  the  Register  cannot 
determine  anything  in  the  record  that 
compelled  it  Furthermore,  the  Panel 
did  conclude  that  its  choice  of  the 
"conservative"  PBS/McLaughlin  cable 
network  benchmark  reflected  its 
inability  to  quantify  any  increased 
advertising  revenues  that  copyright 
owners  might  receive  from  expanded 
maricets  through  satellite 
retransmission.  Id.  In  the  Register's 
view,  the  Panel's  action  vns  the  product 
of  rational  decisionmaking. 

H.  Conclusion 

Having  fully  analyzed  the  record  in 
this  proceeding  and  considered  the 
contentions  of  the  parties,  the  Register 
recommends  that  the  Librarian  of 
Congress  adopt  the  royalty  rate,  effisctive 
January  1,  1998,  of  27  cents  per 
subscriber  per  month  for  retransmission 
of  any  distant  superstation  and  network 
signals  by  satellite  carriers  to 
subscribers  for  private  home  viewing. 

In  addition,  tne  Register  recommends 
that  the  Librarian  not  adopt  any  royalty 
fee  for  the  local  retransmission  of 
superstation  signals,  as  defined  under 
17  U.S.C.  119(dKll),  and  for  the  local 
retransmission  of  a  network  signal,  as 
defined  under  §  ll9(dKll),  to  any 
subscriber  residing  in  an  unserved 
household,  as  defined  in  §  119(d)(10). 

Finally,  the  Register  recommends  that 
the  petition  to  modify  the  Panel's 
decision  filed  by  EchoStar  be  dismissed, 
and  the  motion  of  Copyright  Owners  to 
dismiss  attachment  A  of  SBCA's 
petition  to  modify  (and  the 


<•  SBCA  does  dte  a  (Utement  of  FGC 
Commissionar  Dannis  that  broadcastan  might  have 
to  t>ear  tbaaa  cosU.  SBCA  Patitioo  to  Modify  at  30 
(dtiag  "In  re  Compulsory  Copyright  License  for 

Cable  RMiansiaissi ."  4  FCC  Red.  6711  (I9e9) 

(CrnnmisaJopar  Dennis,  coDCuning).  However, 
Commissioner  Dennis'  statement  is  speculativa, 
describing  what  might  happen  to  broadcastan  "in 
some  caaes,"  4  FCC  Red.  at  6711,  and  is  &r  from 
oooclusive  evidence. 

*o  In  fact,  the  Panel  did  not  make  any  change  to 
the  tMnchmark  for  deaiance  costs. 
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accompanying  argument  and 
discussion)  be  granted. 

Order  of  the  Librarian 

Having  duly  considered  the 
recommendation  of  the  Register  of 
Copyrights  regarding  the  Report  of  the 
Copyr^t  Arbitration  Royalty  Panel  in 
the  matter  of  the  adjustment  of  the 
royalty  rates  for  the  satellite  carrier 
compulsory  license,  17  U.S.C.  119,  the 
Librarian  of  Congress  fully  endorses  and 
adopts  here  recommendation  to  accept 
the  Panel's  decision  in  part  and  reject  it 
in  part  For  the  reasons  stated  in  the 
Register's  recommendation,  the 
Librarian  is  exercising  his  authority 
under  17  U.S.C  802(0  and  is  issuing 
this  Older,  and  amending  the  rules  of 
the  Library  and  the  Copyright  Office, 
annoimcing  the  new  royalty  rates  for  the 
section  119  comptilsory  license. 

The  Librarian  is  also  dismissing  the 
petition  to  modify  filed  by  EchoStar, 
and  is  dismissing  the  affidavits 
contained  in  attachment  A  of  SBCA's 
petition  to  modify,  and  the 
accompanying  discussion  and 
argument 

List  of  SdtfactB  in  37  CFR  Part  258 

Copyright.  Satellites,  Television. 

Final  Regulation 

In  consideration  of  the  foregoing,  die 
Library  of  Congress  amends  part  258  of 
37  CFR  as  follows: 

PART  2S8-A0JUSTMENT  OF 
ROYALTY  FEE  FOR  SECONDARY 
TRANSMISSIONS  BY  SATELLITE 
CARRIERS 

1.  The  authority  citation  for  part  258 
continues  to  read  as  follows: 

AntliDrily:  17  U.S.C  702, 802. 

2.  Section  258.3  is  revised  to  read  as 
follows: 


1258.3    Royalty  fee  tart 
traiiaiiilaaion  of  broadcast  stations  by 
satellite  carriers. 

(a)  Commencing  May  1, 1992.  the 
royalty  rate  for  the  secondary 
transmission  of  broadcast  stations  for 
private  home  viewing  by  satellite 
carriers  shall  be  as  follows: 

(1)  17.5  cents  per  subscriber  per 
month  for  superstations. 

(2)  14  cents  per  subscriber  per  month 
for  superstations  whose  sign^  are 
syndex-proof,  as  defined  In  §  258.2.. 

(3)  6  cents  per  subscriber  per  month 
for  network  stations  and  noncommercial 
educational  stations. 


(b)  Commencing  January  1, 1998,  the 
royalty  fee  for  secondary  transmission  of 
broadcast  stations  for  private  home 
viewing  by  satellite  carriers  shall  be  as 
follows: 

(1)  27  cents  per  subscriber  per  month 
for  distant  superstations. 

(2)  27  cents  per  subscriber  per  month 
for  distant  network  stations. 

(3)  No  royalty  rate  (zero)  for  a 
superstation  secondarily  transmitted 
within  the  station's  local  market,  as 
defined  in  17  U.S.C  119(dHll). 

(4)  No  royalty  rate  (zero)  for  a  network 
station  secondarily  transmitted  within 
the  station's  local  market,  as  defined  in 
17  U.S.C.  119(d)(ll),  to  subscribers 
residing  in  tmserved  households,  as 
defined  in  17  U.S.C  119(dHlO). 

Dated:  October  23, 1997. 
SoCMend. 

lamaa  H.  BilUngtim, 

TheLibnumn  of  Congress. 
[PR  Doa  97-28543  Filed  10^7-07;  8:45  am) 
laxiNQ  cooe  i4i»-«»-m 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart21 
RIN2900-Aie9      . 

Miscellaneous  Educational  Revisions 

AQENCIES:  Department  of  Defense. 
Department  of  Transportation  (Coast 
Guard),  and  Department  of  Veterans 
AfEairs. 

ACnON:  Final  rule. 

SUMMARY:  This  document  amends  the 
educational  assistance  and  educational 
benefit  regulations  of  the  Department  of 
Veterans  Affairs  (VA).  It  removes  a 
niunber  of  provisions  that  no  longer 
apply  m  otherwise  have  no  substantive 
effect,  and  makes  other  changes  for  the 
purpose  of  clarification. 
DATES:  This  final  rule  is  effective 
October  28. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaefier,  Assistant  EHrector  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  202-273-7187. 

SUPPLEMENTARY  MRMMATION:  This 
document  affects  38  CFR  part  21, 


subparts  C,  D,  G,  H,  K,  and  L.  It  removes 
provisions  that  are  obsolete,  duplicative, 
or  otherwise  without  substantive  effect, 
and  makes  changes  for  the  purpose  of 
clarification.  This  docimaent  makes  no 
substantive  changes.  Accordingly,  there 
is  a  basis  for  dispensing  with  prior 
notice  and  comment  and  delayed 
effective  date  provisions  of  5  USXl.  552 
and  553. 

The  Department  of  Defense  (DOD)  and 
VA  are  jointiy  issuing  this  final  rule 
insofar  as  it  relates  to  the  Post- Vietnam 
Era  Educational  Assistance  Program 
(VEAP)  and  the  Educational  Assistance 
Test  Program  (EATP).  These  programs 
are  funded  by  DOD  and  administered  by 
VA.  DOD,  the  Department  of 
Transportation  (Coast  Guard),  and  VA 
are  joinUy  issuing  this  final  rule  insofar 
as  it  relates  to  the  Montgomery  GI  Bill — 
Selected  Reserve  program.  This  program 
is  fimded  by  DOD  and  the  Coast  Guard, 
and  is  administered  by  VA.  The 
remainder  of  this  final  rule  is  issued 
solely  by  VA. 

The  Secretary  of  Defense,  the 
Commandant  of  the  Coast  Guard,  and 
Acting  Secretary  of  Veterans  Affairs 
hereby  certify  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C  601-612.  This 
final  rule  makes  no  substantive  changes. 
Pursuant  to  5  U.S.C.  605(b),  this  final 
rule,  therefore,  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  programs 
affected  by  this  final  rule  are  64.117, 
64.120,  and  64.124.  This  doctmient  also 
affects  the  Montgomery  GI  Bill — 
Selected  Resmve  program  which  has  no 
Catalog  of  Federal  Domestic  Assistance 
niunbo'. 

List  of  Sobfects  in  38  CFR  Part  21 

Administebtive  practice  and 
procedure.  Armed  fortes.  Civil  rights. 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Education, 
Employment,  Qrant  programs- 
education,  Grant  programs- veterans. 
Health  care.  Loan  programs-education. 
Loan  programs-veterans.  Manpower 
training  programs,  Reporting  and 
recordkei^ing  requirements.  Schools, 
Travel  and  transportation  expenses. 
Veterans,  Vocational  education. 
Vocational  rehabilitation. 
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Approvad:  July  22. 1997. 

Acting  Secmtary  of  Veteraiu  Affairs. 

Approvod:  October  2. 1997. 
AUmL.] 


Colonel  USA.  Ptincipal  Deputy.  Deputy 
Assistant  Socrata/y  (htilittuy  Personnel 
Policy). 

Approved:  October  9, 1997. 
O  JL  WfeoieTer, 

Rear  Admiral,  U.S.  Coast  Guard.  Assistant 
Commandant  for  Human  Resources. 

Fat  the  reasons  sat  forth  in  the 
preamble.  38  CFR  pert  21,  subparts  C,  D, 
G,  H,  K,  and  L,  is  amended  as  set  forth 
below. 

PART  21— VOCATIONAL 
REHABIUTAT10N  ANO  EDUCATION 

Subpart  C—8urvtvort' and 
Dapendanta' Educationai  Assistanc* 
undar  38  U.S.C.  Chapter  35 

1.  The  authority  citation  for  part  21, 
subpart  C,  continues  to  read  as  folknvs: 


38  U.S.C  501(a).  512.  3500- 
3566T  unless  otherwise  noted. 

f21J041    [Amended] 

2.  hi  S  21.3041,  paragraph  (e)(3)  is 
amended  by  removing  "§  21.4135(o)" 
and  adding,  in  its  place.  "§  21.3135(h)"; 
and  paragraph  (e)(4)  is  amended  by 
removing  "§  21.4135(o)"  and  adding,  in 
its  place,  "§21.3135(i)". 

3.  In  §  21.3045.  paragraph  (i)(3)(ii)  is 
amended  by  removing  "paragraph 
(h)(3)(i)"  and  adding  in  its  place, 
••paragraph  (i)(3)(i)";  and  paragraph  (f) 
is  revised  to  read  as  foUows: 

|t1JO40    Entraamentehaigsa. 

•        •        •        •        • 

(0  Entitlement  charge  for  pursuit 
solelv  by  independent  study.  For 
fofollments  in  terms,  qtiarters,  or 
Maaesters  that  be^  after  June  30, 1993, 
VA  will  make  charges  against  the 
entitlement  of  an  eligible  person  in  the 
manner  prescribed  by  paragraph  (e)  of 
this  section,  if  he  or  she  is  pursuing  a 
program  of  education  solely  by 
independent  study.  For  all  other 
enrollments  where  the  eUgible  person  is 
pursuing  a  program  of  education  solely 
by  independent  study,  the  computation 
will  be  made  as  though  the  eligible 
person's  training  were  one-quarter  time. 
(Authority:  38  U.S.C  3482(b),  3S32(a)) 


Subpart  [>-Adminiatration  of 
Educational  Aaalatanca  Programa 

4.  The  authority  citation  for  part  21, 
subpart  D,  is  revised  to  read  as  follows: 

Airtiiority:  10  U.S.C  ch  1606;  38  U.S.C 
S01(a).  chs.  30,  32.  34.  35.  36.  imless 
odierwise  noted. 


1 21.4009    [Amended] 

5.  In  S  21.4009.  paragraph  (b)(1) 
introductory  text,  is  amended  by 
removing  "in  potentially"  and  adding, 
in  its  place,  "is  potentially". 

6.  hi  §  21.4206,  paragraph  (g)  is 
revised  to  read  as  follows: 

fSI.4200    Deflnraona. 

•        •        •        •        • 

(g)  Standard  class  session.  The  term 
standard  class  session  means  the  time 
an  educational  institution  schedules  for 
class  each  week  in  a  regular  quarter  or 
semester  for  one  quarter  or  one  semester 
hour  of  credit.  It  is  not  less  than  1  boxir 
(or  one  50-minute  period)  of  academic 
instruction,  2  hours  (or  two  50-minute 
periods)  of  laboratory  instruction,  or  3 
hours  (or  three  50-minute  periods)  of 
workshop  training. 

(Audiority:  38  U.S.C  3688(c)) 


121.4201    [Amandedl 

7.  In  §  21.4201.  paragraph  (h) 
introductory  text  is  amended  by 
removing  "Vocational  Rehabilitation 
and"  both  times  it  appears;  and 
paragraph  (hM2)  is  amended  by 
removing  •'Vocational  Rehabihtation 
and". 


121.4232    [Amended] 

8.  b)  §  21.4233.  paragraph  (bK3) 
introductory  text  is  amended  b^    ' 
removing  '•(b)(1)"  and  adding,  in  its 
place,  '•(b)(2)";  paragraph  (bM3)(ii)  is 
amended  by  removing  "(b)(2Ki)"  and 
adding,  in  its  place,  "{b){3)(i)"; 
paragraph  (b)(4)  introductory  text  is 
amended  by  removing  "(b)(1)"  and 
adding,  in  its  place,  '•(b)(2)";  and 
paragraph  (bM4)(ii)  is  amended  hf 
removing  ••(bX3)(i)"  and  addii^,  in  its 
place.  "$M4)(i)". 

121.4280    [Amwidedl 

9.  hi  §  21.4250,  paragraph  (a)(1)  is 
amended  by  removing  •'Qiapter"  anU 
adding,  in  its  nlace,  "38  U.S.C 
chapter",  and  by  removing  "Chaptere  34 
and"  and  adding,  in  its  place,  •'38 
U.S.C.  chapter";  paragraph  (a)(2)  is 
amended  by  removing  "Chapter"  each 
place  it  appeara,  and  adding,  in  its 
place,  "38  U.S.C.  chapter";  paragraph 
(c)(1)  is  amended  by  removing 
••Director"  and  adding,  in  its  place, 
••Director,",  by  removing  "Education" 
and  adding,  in  its  place.  "Coimseling". 
and  by  removing  "Chapter"  and  adding, 
in  its  place.  "38  U.S.C  chapter"; 
paragraph  (c)(2)  is  amended  by 
removing  "Vocational  Rehabilitation 
and";  paragraph  (c)(2)(ii)  is  amended  by 
removing  "34.  35"  and  adding,  in  its 
place  "35.";  paragraph  (c)(2)(iii)  is 
amended  by  removing  "38  U.S.C. 
Chapter  32,  34  or  35"  and  adding,  in  its 


place,  "10  U.S.C.  chapter  1606  or  38 
U.S.C  chapter  30,  32,  or  35";  and 
paragraph  (cK2)(iv)  is  amended  by 
removing  "Qiapter"  and  adding,  in  its 
place,  "chapter". 

10.  In  §  21.4270.  the  heading  for 
paragraph  (c)  and  paragraph  (c), 
footnote  2  are  revised  to  read  as  follows: 


121.4270 


(c)  Undergraduate,  g^duate. 
professional,  and  on-the-job  training 
courses.*  *  • 

*  When  the  Institution  certifies  that  all 
undergraduate  students  emoiled  for  a 
mlnimuin  of  1 2  or  13  semester  hours  or  the 
equivalent  are  charged  full-time  tuition,  ot 
considered  full  time  for  other  administrative 
purposes,  such  minimum  hours  will 
establish  the  criteria  for  full-time 
measurement  When  12  hours  is  property 
certified  as  full  time.  VA  will  measure  9 
through  11  hours  as  V4  time,  6  through  8 
hours  as  V^  time,  4  through  5  hours  as  less 
than  */i  time  and  more  than  V*  time,  and  1 
through  3  hours  as  V4  time  or  less.  VA  will 
measure  all  other  undergraduate  courses  as 
indicated  in  the  table  for  undergraduate  or 
profsssitnal  courses,  as  appropriate,  but 
when  13  credit  hours  or  the  equivalent  is 
certified  as  foil  time,  V4  time  will  be  10 
through  12  hours.  When,  in  accordance  with 
§  21.4273(a),  a  responsible  official  of  a  school 
certifies  that  a  lesser  number  of  hours 
constitute  full  time.  V*  time,  Vt  time,  less 
than  V^  time  and  more  than  V*  time,  or  V* 
time  or  less,  VA  will  accept  the  certificatimi 
far  measurement  purposes. 

To  meet  criteria  for  foil-time  measurement 
in  standard  collegiate  courses  which  include 
required  noncredit  deficiency  courses,  in  the 
absence  of  a  certification  under  §  21.4272(kJ, 
VA  will  convert  the  noncredit  deficiency 
courses  on  the  basis  of  the  applicable 
measurement  criteria,  as  follows:  18  or  22 
clock  hours,  4  "Carnegie  Units,"  or  12. 13,  or 
14  (as  appropriate)  samsslar  hours  equal  full 
time.  The  credit-hour  equivalent  of  such 
noncredit  courses  may  constitute  any  portion 
of  the  required  hours  for  full-time 
measuremenL 


Subpart  Gfr—Poat  Viatnam  Era 
Vataiana' Educational  Aaalatanca 
Undar  38  U.S.C.  Ctiaptar  32 

11.  The  authority  citation  for  part  21. 
subpart  G,  is  revised  to  read  as  follows: 

Aalfaortty:  38  U.S.C  501(a),  ch.  32,  unless 
otherwise  noted 

f21.S270    [Amended] 

12.  In  §  21.5270,  paragraph  (a)  is 
amended  by  removing  "of  this  part"  and 
by  removing  "chapter"  and  adding,  in 
its  place,  "38  U.S.C.  chapter";  paragraph 
(g)  is  amended  by  removing  "progress 
and  conduct"  and  adding,  in  its  place. 
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"progress,  conduct,  and  attendance"; 
and  paragraph  (i)  is  amended  by 
removing  "correspondence;  residence" 
and  adding,  in  its  place 
"correspondence-residence". 

Subpart  H—Educatlonai  Aaalatanca 
Taat  rto^ntn 

13.  The  authority  citation  for  subpart 
H  is  revised  to  read  as  follows: 

Aatkoritr- 10  U.S.C  ch.  107;  38  U.S.C 
SOKal.  3695,  5101,  5113,  5303A:  42  U.S.C 
2000;  sec.  901,  Pub.  L.  96-342,  94  Stat  1111- 
1114.  unless  otherwise  noted. 

I2U001    [Amended] 

14.  In  $  21.5001,  paragraph  (a)  is 
amended  by  removing  "Chief  Benefits 
Director  of  VA"  and  adding,  in  its  place, 
"Under  Secretary  for  Benefits",  by 
removing  "Vocational  Rehabilitation 
and",  and  by  removing  "Chapter"  and 
adding,  in  its  place,  "chapter*;  and 
paragraph  (b)  is  amended  by  removing 
"Chief  Benefits  Director"  and  adding,  in 
its  place,  "Under  Secretary  fioor 
Benefits". 

Subpart  K    All  Voluntaar  Foroa 


(Montgomary  01  Bin— Acttva  Duty) 

15.  The  authority  citation  for  subpart 
K  is  revised  to  read  as  follows: 


•  * 


r-  38  U.S.C  SOlCa),  dis.  30, 36. 
unless  othmwiae  noted. 

16.  hi  §  21.7020,  the  introductory  taoct 
is  ammided  by  removing  "of  this  part"; 
paragraph  (aXlMD  is  amended  by 
removing  "of  this  part";  paragraph 
(aK2)(i)  is  amended  by  removing 
"§  21.7042  or  $  21.7044  of  this  part"  and 
adding,  in  iU  place.  "§  21.7042, 
§  21.7044,  or  §  21.7045";  and  paragr^h 
(bK2SXi)(G)  is  revised  to  read  as  foUows: 

f  21.7030    DeOnMona. 

•        •        •        *        • 

(25)  • 
(i)*  • 

(C)  A  flight  training  course  beginning 
on  €x  after  September  30, 1990. 


121.7044   [Aaiendadl 

17.  hi  §  21.7044,  paragraph  (c)  is 
removed;  and  paragraphs  (d)  and  (e)  are 
redesignated  as  paragraphs  (c)  and  (d), 
respectively. 

18.  In  $21.7140,  paFBgreph  (c)(lXiii) 
is  removed:  paragraph  (c)(l)(i)  is 
amended  by  removing  "§  21.7152;"  and 
adding,  in  iU  place,  "$  21.7152;  and"; 
paragraph  (c)(l)(ii)  is  amended  by 
removing  "enrollment;  and"  and 
adding,  in  its  place,  '•enrollment"; 
peragraph  (dKl)  is  amended  by 
removing  "Ch."  and  adding,  in  its  place. 


"chapter",  and  by  removing  "in  the 
same  manner  as  they  are  applied  in  the 
administration  of  chapter  34"; 
paragraph  (e)(2)  is  amended  by 
removing,  •'in  the  same  manner  as  they 
are  applied  in  the  administration  of 
chapters  34  and  36";  and  the  authority 
citations  for  paragraphs  (c)(1).  (d).  (e). 
and  (g)  are  revised  to  read  as  follows: 

f  21.7140 


(Atttfanity:  38  U.S.C  3680(g)) 

•         •         •         •         • 

(d)*  •  • 

(Anthotity:  38  U.S.C  3034. 3680) 

(e)  *   •  • 
(Anthni^  38  U.S.C  3034, 3680) 

(Authority:  38  U.S.C  5121) 

19.  Section  21.7144  is  revised  to  teed 
asfoUowR 


121.7144 

(a)  Prevention  of  overpayments.  In 
administering  benafits  payable  under  38 
U.SXL  chapter  30,  VA  will  apply  the 
provisions  of  §  21.4008.  See  §  21.7133. 

(Authority:  38  U.S.C  3034.  3690(b)) 

(b)  Liability  for  overpaymaOB,  (1)  The 
amount  of  the  overpayment  of 
educational  assistance  paid  to  a  veteran 
or  servicemember  constitutes  a  liability 
of  that  veteran  or  servicemember. 

(2)  The  amoimt  of  the  overpayment  of 
educational  assistance  peid  to  a  veteran 
or  serviceraember  constitutes  a  liability 
of  the  educational  institution  if  VA 
determines  that  the  overpayment  war 
made  as  the  result  of  willful  or 


(i)  False  cotification  by  the 
educational  institution;  or 

(ii)  Endorsement  of  a  veteran's  or 
servicemember's  £alse  certification  of 
his  or  her  actual  attendance. 

(Audiority:  38  U.S.C  3034,  3685) 

(c)  Recovery  of  overpayments.  In 
determining  whether  an  overpayment 
should  be  recovered  from  an 
educational  institution,  VA  will  ^iply 
the  provisions  of  $  21.4009  (except 
paragraph  (a)(1))  to  overpeyments  of 
educational  assistance  tmder  38  U.S.C 
chapter  30. 

(Audiority:  38  VSXL  3034. 3685) 
Cross  raferenca:  Entitlement  charges.  See 

S  21.7076(c). 

21.  Section  21.7170  is  revised  to  read 
as  follows: 


121.7170   Oowaei 

In  administering  benefits  payable 
under  38  U.S.C.  chapter  30,  VA  will 
apply  the  following  sections: 

(a)  $  21.4270  (except  paragraphs  (aX2) 
and  (aX3)  and  those  portions  of 
paragsaph  (c)  and  footnotes  dealing  with 
fiuin  cooperative  training) — 
Measurement  of  courses; 

(b)  S  21.4272— Collegiate  course 
meesurement; 

(c)  §  21.4273— Collegiate  graduate; 

(d)  §  21.4274— Law  courses;  and 

(e)  §  21.4275— Practical  training 
courses;  measiuement 

(AudKvity:  38  U.S.C  3034,  3688) 

21.  hi  §  21.7172,  pai^iaph  (aX3XU)  is 
revised  to  read  as  follows: 


121.7172 


(•)••• 

(3)*   •   • 

(ii)  VA  measures  the  courses  pursued 
at  the  second  school  on  a  credit-hour 
basis.  VA  will  convert  the  credit  houis 
to  clock  hours  to  determine  the 
vatenm's  training  time. 

(Au^ority:  38  U.S.C  3034.  3668) 

22.  Section  21.7305  is  revised  to  read 
as  follows: 


f  21.7305    ConHeUngl 

In  administering  benefits  payable 
under  38  U.S.C  chiq>ter  30,  VA  will 
apply  the  provisions  of  §  21.4005. 

(Authority:  38  U.S.C  3034.  3036) 

23.  Section  21.7307  is  revised  to  read 
as  follows: 


§21.7307    ni—lii1loiioli 

In  administering  benefits  payable 
under  38  U.S.C  chapter  30,  VA  will 
apply  the  provisions  of  §  21.4209. 

(Aothority:  38  U.S.C  3034, 3600) 

24.  Sacdon  21.7310  is  revised  to  read 
asfollows: 

121.7310    CMiilghla. 

(a)  Delegation  of  authority  concerning 
Federal  equal  opportunity  laws.  The 
Under  Secretary  for  Benefits  is 
delegated  the  responsibility  to  obtain 
eiddence  of  voluntary  compliance  wdth 
Federal  equal  opportunity  laws  from 
educational  institutions  and  from 
recognized  national  organizations 
whose  r^resentatives  are  afforded 
space  and  o£Bce  facilities  under  his  or 
her  jiuisdiction.  See  part  18  of  this 
chapter.  These  equal  opportunity  laws 

ATlft* 

(1)  Tide  VI.  Civil  Rights  Act  of  1964; 

(2)  Tide  DC.  Education  Amendments 
of  1972.  as  amended; 
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(3)  Section  504,  Rehabilitation  Act  of 
1973; and 

(4)  The  Age  Discriinination  Act  of 
1975. 

(b)  Role  of  State  approving  agencies. 
In  obtaining  evidence  from  educational 
institutions  of  compliance  with  Federal 
equal  opportunity  laws,  the  Under     .. 
Secretary  for  Benefits  may  use  the  State 
approving  agencies  as  provided  in 

§  21.4258(d). 

(Authority:  42  U.S.C  2000) 

Subpart  L— Educationai  Assistance  for 
MsiiHMvs  OT  ma  saiaciaa  nassiva 

25.  The  authority  citation  for  part  21, 
subpart  L.  continues  to  read  as  follows: 

Aethority:  10  U.S.C  ch.  1606;  38  U.S.C 
501(a),  ch.  38,  unlan  otherwiae  notad. 

26.  In  §  21.7622,  paragraph  (c)  is 
revised  to  read  as  follows: 

f21.7V22    Coureee  pwctuded. 

(c)  Aroneous,  deceptive,  misleading 
practices.  VA  will  not  pay  educational 
assistance  for  an  enrollment  in  any 
courses  offered  at  an  educational 
institution  that  uses  advertising,  sales, 
or  enrollment  practices  that  are 
OToneous,  deceptive,  or  misleading  by 
actual  statement,  omission,  ot 
intimation.  VA  will  apply  the 
provisions  of  §  21.4252(h)  in  making 
these  decisions  with  regard  to 
enrollments  under  10  U.S.C  chapter 
1606. 

(Authority:  10  U.S.C  16136(b);  SS  U.S.C 
3696) 


fM.Tna  [i 

27.  In  §  21.7639,  paragraph  (b) 
introductoiy  text  is  amended  by 
removing  "As  is  the  case  with  reservists 
who  are  not  incarcerated,". 

28.  Section  21.7859  is  revised  to  read 
as  follows: 

f21.7Bn    Reporting  fsei 

In  determining  the  amount  of  the 
reporting  Cse  payable  to  educational 
institutions  for  furnishing  required 
reports,  VA  will  apply  the  provisions  of 
§21.4206. 

(Authority:  10  U.S.C  16136(b):  38  U.S.C 
3684) 

121.7870   [Amended] 

29.  In  §  21.7670,  paragraph  (d)  is 
amended  by  removing  "§  21.4272(a),  (b), 
(d).  (e)  (except  paragraph  (eX4)),  (f),  (g), 
and  (k)"  and  adding,  in  its  place, 
"§21.4272". 

30.  hi  §  21.7720.  paragraphs  (b)(9). 
(bXlO).  and  (b)(ll)  are  redesignated  as 
paragraphs  (b)(ll).  (b)(12),  and  (b)(13). 
respectively:  paragraph  (b)(5)  is 


amended  by  removing  "policy — 
nonaccredited"  and  adding,  in  its  place 
"policy;  nonaccredited";  newly 
redesignated  paragraph  (b)(ll)  is 
amended  by  removing  "(except 
paragraphs  (a),  (e),  and  (g))";  and 
paragraphs  (b)(9)  and  (b)(10)  are  added 
to  read  as  follows: 

121.7720    Courae  approvaL 

(b)«  •  • 

(9)  §  21.4261— Apprentice  courses; 

(10)  §  21.4262— Other  training  on-the- 
job  courses: 

(FR  Doc.  97-28402  Filed  10-27-«7;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  52  and  64 

(CC  Docket  No.  92-237;  FCC  97-388] 

AdnHniatfation  d  ttw  North  Amarican 
Numbaring  Plan,  Carriar  IdantMcation 
Codaa(ClCa) 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


:  On  October  22, 1997,  the 
Commission  released  an  Order  on 
Reconsideration  addressing  carrier 
identification  codes  (QCs).  T'.a  Order 
on  Reconsideration  determines  that  by 
January  1, 1998  all  local  exchange 
carriers  (LECs)  that  provide  equal  access 
must  have  completCKi  switch  changes  to 
recognize  four-digit  QCs.  The  transition 
during  which  three  and  four-digit  CiCs 
co-exist  will  end  oo  June  30. 1998.  The 
Order  on  Reconsideration  is  intended  to 
modify  in  part  the  decision  in  the  CICs 
Second  Report  and  Order  (62  FR  19056, 
published  April  18, 1997)  regarding  the 
lengtii  of  the  transition.  The 
Commission  concurrentiy  releesed  an 
Order  on  Application  for  Review  and  a 
second  further  notice  of  Proposed 
Rulemaking  in  the  same  docket 
DATES:  Effective  November  28, 1997. 
AOOftesSES:  Federal  Communications 
Commission.  Secretary,  Room  222, 1919 
M  Street,  NW.,  Washington,  DC  20554. 
FOR  FURTHBt  MPORMATION  CONTACT: 
Elizabeth  Nightingale,  Attorney, 
Network  Services  Division,  Common 
Carrier  Bureau,  (202)  418-2352. 
aUPPLBUBITARY  ««^)RIIATI0N:  This 
summarizes  the  Commission's  Order  on 
Reconsideration  in  the  matter  of 
Administration  of  the  North  American 
Numbering  Plan,  Carrier  Identification 
Codes  (aCs).  CC  Docket  92-237, 


adopted  October  20, 1997,  and  releesed 
October  22, 1997.  The  file  is  available 
for  inspection  and  copying  during  the 
weekday  hours  of  9  a.m.  to  4:30  p.m.  in 
the  Commission's  Reference  Center, 
Room  239,  1919  M  St,  N.W., 
Washington  O.C.,  or  copies  may  be 
purphased  from  the  Commission's 
duplicating  contractor,  ITS,  Inc.,  1231 
20th  Street,  N.W..  Washington.  D.C. 
20036,  phone  (202)  857-3800. 

Analysis  of  Proceeding 

The  Order  on  Reconsideration 
modifies  the  Commission's  decision  in 
the  CfCs  Second  Report  and  Order 
regarding  the  length  of  the  transition 
during  which  three  and  four-digit 
Feature  &oup  D  CICs  co-exist,  and 
creates  a  "two-step"  end  to  the 
transition.  By  January  1, 1998,  the  end 
of  the  first  phase,  all  LECs  that  provide 
equal  access  must  have  completed 
switch  changes  to  recognize  four-digit 
QCs.  The  second  phase,  which  ends  on 
June  30, 1998,  is  intended  to  aHow  IXCs 
time  to  prepare  their  networks  for,  and 
educate  their  customera  about,  the 
replacement  of  three-digit  QCs  by  four- 
digit  aCs.  After  that  date,  only  four- 
digit  aCs  and  seven-digit  carrier  access 
codes  (CACs)  will  be  recognized.  The 
Commission  also  affirms  its  decision  in 
the  C7Cs  Second  Report  and  Order  not 
to  grandfether  the  use  of  three-digit  QCs 
and  five-digit  CACs  that  are  in  use 
during  the  transition.  The  Commission 
rejects  arguments  that  the  CJCs  Second 
Report  and  Order  (1)  Is  arbitrary  and 
capricious  in  vfolation  of  the 
Administrative  Procedulre  Act;  [2) 
violates  Fifth  Amendment  rights;  (3) 
violates  First  Amendment  rights;  and  (4) 
violates  Section  257  of  the 
Communications  Act  and  the  Regulatory 
Flexibility  Act.  The  Commission's 
decisions  in  the  Order  on 
Reconsideration  are  intended  to 
advance  the  pro-competitive  objectives 
of  the  Communications  Act.  as 
amended. 

Ordering  Qaneas 

2.  Accordingly,  it  is  ordered,  pursuant 
to  sections  1, 4(1),  201-205,  and 
251(e)(1)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  151, 
154(i),  201-205,  and  251(e)(1),  Uiat  the 
Petition  for  Reconsideration  of  VarTec 
Telecom,  Inc.,  is  denied. 

3.  It  is  further  ordered,  that  the 
Petitions  for  Reconsideration  of  the 
Competitive  Telecommimications 
Association  and  Telecommunications 
Group,  Inc.,  are  granted  to  the  extent 
stated  herein,  and,  in  all  other  respects. 
are  denied. 

A.  It  is  further  ordered,  that  the  Order 
on  Reconsideration  and  the 
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requirements  contained  herein  will 
beconw  effective  November  28, 1997. 
The  collection  of  information  contained 
within  is  contingent  upon  approval  by 
the  Office  of  Management  and  Budget 

UstofSul^acte 

47  CFR  Pott  52 

Local  exchange  carrier.  Numbering, 
Telecommunications. 

47CFRPait^4 

Communications  common  earners. 
Telephone. 

Fodeial  Communicationg  Commission. 
miUaHF.Cala^ 
Acting  Secretary. 
[FR  Doc,  97-28555  Filed  10-27-97;  8:45  am] 

I  oooc  S7is-ei-r 


FB>ERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

Radto  BffoadcaatInq  Sarvicaa;  Varioua 


AQBICV:  Fedwal  Communications 

Commission. 

ACTION:  Final  rule. 


f.  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensee  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(aXl)  of  the  Commission 's  Rules 


Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission 's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 

EFFECTIVE  DATE:  October  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  October  8, 1997, 
and  released  October  17, 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contracton. 
International  Transcription  Service, 
Inc.,  1231  20th  Street.  NW., 
WashingUm,  DC20036,  (202)  857-3800, 
facsimile  (202)  857-^805. 

Uet  <rf  Sobjects  in  47  CFR  PMt  73 

Radio  broadcasting. 

Part  73  of  tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Anthority:  47  U.S.C  154.  303, 334. 338. 

f73L202    [Amandecq 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 


by  removing  Channel  246A  and  adding 
Channel  246C3  at  Green  Valley. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  221B1 
and  adding  Channel  221B  at  Qovis. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Colorado,  is  amended 
by  removing  Channel  24  5  A  and  adding 
Channel  245C2  at  Steamboat  Springs. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  E)elaware,  is  amended 
by  removing  Channel  252A  and  adding 
Channel  253A  at  Seeibrd. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Cluumel  236A 
and  adding  Channel  236C3  at  Winona. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  removing  Channel  285C3  and  adding 
Channel  285C2  at  York. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotmmts  under  Nevada,  is  amended 
by  removing  Channel  256C3  and  adding 
Channel  2S6A  at  Gardnerville-Minden. 

0.  Section  73.202(b}.  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Qiannel  282C2  and  adding 
Channel  292C3  at  Gonzales. 

10.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Chumel  230C2 
and  adding  Channel  230C3  at  Ephrata. 
Federal  Communications  r.«inm8««jtM| 
John  A.  KaroMos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mast  Media  Bureau. 
(FR  Doc.  97-28358  Fiisd  10-27-97;  8:45  am] 
■UJNQ  COINI  sria-oi-F 
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This  swtion  of  Ihe  FEDERAL  REGISTER 
contains  noiow  to  llw  public  of  the  proposed 
issuanoe  of  nies  and  regulations.  Tbe 
purpose  of  tttese  notices  is  to  give  interested 
persons  an  opporlunrty  to  participate  in  the 
rule  maicing  prior  to  tt\e  adoption  of  tt>e  final 
rules. 


DEPARTMENT  OF  TME  TREASURY 

Cmtonw  Sannos  « 

19CFRPam82 
RM  1S15^AC1« 

ExponaHon  of  Uaad  Motor  VahldM 

agency:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACnON:  Notice  of  proposed  rulemaking. 


f:  This  dociunent  proposes 
amendments  to  the  Customs  Regulations 
which  relatB  to  the  exportation  of  used 
self-propelled  vehicles.  These 
amendments  are  being  proposed  to 
clarify  the  intent  of  the  regulations  and 
provide  for  uniformity  and  standardized 
procedures.  They  are  also  being 

f)roposed  to  conform  the  regulations  to 
egislation  which  was  enacted  since  the 
regulations  were  originally  written.  The 
overall  objective  of  die  proposed 
amendments  is  to  more  eCBciently  and 
efiisctively  deter  the  export  of  stolen 
vehicles. 

DATES:  Comments  must  be  received  on 
or  before  December  29, 1997. 
ADDRESSES:  Comments  (preferably  in 
triplicate)  may  be  stibmitted  to 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue. 
N.W..  3rd  Floor.  Washington,  D.C 
20229,  and  may  be  inspected  at  the 
same  location. 

FOR  FURTHER  MFORMATKM  COffTACT: 
Hugh  Austin.  Outbound  Process,  Office 
of  Field  Operations,  202-927-3735. 

SUPPlfMBITARY  INFORMATION: 

Background 

Part  192  of  the  Customs  Regulations 
(19  CFR  Part  192)  was  established  by  the 
publication  of  TO.  89-46  on  April  18. 
1989.  These  regulations  implemented  a 
provision  of  the  Trade  and  Tariff  Act  of 
1984  (19  U.S.C.  1627a)  concerning  the 
unlawful  exportation  of  used  self- 
propelled  vehicles.  Generally,  that 
statute  provides  for  civil  penalties  for 
the  knowing  importation  or  exportation. 


or  attempted  importation  or  exportation, 
of  stolen  self-propelled  vehicles  or 
equipment  or  any  similar  activity  with 
respect  to  any  self-propelled  vehicle  or 
part  of  such  vehicle  from  which  the 
vehicle  identification  number  (VIN]  has 
been  removed,  obliterated,  tampered 
writh  or  altered.  The  statute  also  directs 
that  regulations  be  prescribed  by  the 
Secretary  of  the  Troasury  with  regard  to 
the  pnx»dures  for  the  lawful 
exportation  of  used  self-propelled 
vehicles.  In  implementing  the  existing 
regulations,  both  Customs  and  the 
public  have  encountered  aeveral 
difficulties  which  this  proposed 
amendment  to  the  regulations  is 
intended  to  resolve. 

Prapoaad  Amendmwnia 

The  first  proposed  amendment  to  the 
existing  regulations  is  to  require  the 
presentation  to  Customs  of  the  original 
or  certified  copy  of  a  title  as  proof  of 
ownership  of  the  vehicle  to  be  exported. 
This  is  intended  to  eliminate  a  situation 
where  there  is  a  conflict  between 
differences  over  a  certified  and  a 
notarized  copy  of  a  title  and  the  validity 
of  each  type  of  document  Certified 
copies  can  only  be  obtained  from 
official  issuing  authorities.  While  the 
current  regulations  do  not  specifically 
address  notarized  copies,  the  proposed 
amendments  explicitly  disallow  the  use 
of  notarized  copies  as  proof  of 
ownership.  Customs  field  offices  are 
currenUy  accepting  a  variety  of 
paperwork  to  establish  ownership  of 
vehicles  presented  for  export.  There  is 
no  national  standard.  Because  all  50 
states  now  have  title  laws,  requiring  the 
presentation  of  a  title  to  show 
ownership  will  provide  the  field  widi  a 
standard.  By  requiring  that  the 
documents  be  certified  by  the  issuing 
authority,  and  not  merely  notarized, 
Customs  will  have  a  greater  assurance  of 
the  authenticity  of  the  documentation. 

In  instances  when  a  vehicle  owned  by 
a  foreign  national  and  registered  in  a 
foreign  country  is  being  exported,  where 
no  title  is  available,  Customs  will 
require  production  of  satisfactory  proof 
of  ownership  by  the  exporter. 

Realizing  that  there  are  instances 
where  a  party  purchases  a  "new"  car 
from  a  dealer  and  then  immediately 
exports  it  without  registering  it  in  any 
state,  and  thus  never  receives  a  tide  in 
a  state.  Customs  is  nxlHng  a  provision 
for  that  situation  by  adding  a  document 


knoMm  as  a  "manufacturer's  statement 
of  origin"  to  the  list  of  items  which 
Customs  will  accept  as  proof  of 
ownership.  In  those  instances  where  a 
vehicle's  purchaser  does  not  intend  to 
operate  the  vehicle  in  the  U.S.,  Customs 
does  not  want  to  uiuiecessarily  burden 
him  by  requiring  that  he  obtain  a  state 
title.  The  manufacturer's  statement  of 
origin  can  provide  a  clear  chain  of 
possession  from  the  manufacturer 
through  the  dealership  to  the  present 
owner/exporter. 

Leased  and  Liened  Vehiclea 

Today,  there  are  many  vehicles  being 
operated  legally  in  the  United  States  by 
people  who  do  not  have  tide  to  the 
vehicle.  Since  the  original  regulations  in 
this  area  were  issued,  there  has  been  a 
significant  increase  in  the  number  of 
vehicles  which  are  "on  the  road"  by 
virtue  of  a  lease  rather  than  a  sale,  in 
instances  where  a  vehicle  has  been 
leased  to  an  operator,  the  tiUe  to  the 
vehicle  is  never  intended  to  pass  to  the 
operator,  because  the  right  to  use  the 
vehicle  will  revert  to  the  owner  upon 
termination  of  the  lease.  Another 
instance  of  legal  operation  of  a  vehicle 
by  one  not  in  possession  of  a  tide  occurs 
when  a  vehicle  is  purchased  on  time. 
Most  often,  in  that  situation,  tide  is 
retained  by  the  finance  company  until 
the  note  is  paid,  at  which  time  die  tide 
will  be  transferred  to  the  owner/ 
operator.  In  recent  years.  Customs  has 
seen  an  increase  in  the  frequency  in 
which  either  leased  or  liened  vehicles 
are  attempted  to  be  exported  without 
the  knowledge  or  authorization  of  the 
actual  titie  holder — the  owner  or  the 
lien-holder.  If  the  potential  exporter 
keeps  either  the  lease  or  note  payments 
current  until  after  the  vehicle  is 
exported,  a  check  to  see  whether  the 
vehicle  is  stolen  at  the  time  of  export 
will  not  reveal  anything  suspicious. 
This  is  because,  at  the  time  of 
exportation,  the  vehicle  is  not  yet 
stolen.  Once  the  vehicle  has  been  taken 
out  of  the  reach  of  the  lienholder  or 
owner,  payments  are  stopped  and  the 
theft  takes  place.  In  order  to  prevent  this 
from  happening  as  easily  as  it  does  now, 
Customs  is  proposing  to  amend  the 
regulations  to  require  that  a  party 
attempting  to  export  a  vehicle  thJat  is 
either  leased  or  is  subject  to  a  lien 
present  a  letter  from  the  lienholder  or 
owner  stating  that  they  have  knowledge 
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of  and  authorize  the  exportation  of  the 
vehicle. 

Other  Areas  of  Clarification 

There  are  certain  other  areas  where 
the  current  regulations  have  caused 
some  uncertainty  among  groups  or 
individuals,  which  this  doounent 
proposes  to  clariiy.  In  §  192.2(b)  of  the 
current  regulations,  the  phrase  "in  other 
cases"  appears  at  the  beginning  of  the 
second  sentence.  Customs  proposes  to 
change  the  phrase  to  read  "in  cases 
other  than  automobiles,  trucks,  vans, 
minivans,  motorcycles,  and  buses".  This 
proposal  is  being  made  because  some 
situations  have  developed  where 
exporters  and  Customs  field  locations 
have  interpreted  the  current  phrase  "in 
other  cases"  to  mean  situations  in 
which  individuals  may  present  other 
t]^s  of  documentation  to  prove 
ownership. 

It  is  further  proposed  to  amend 
$  192.2(b)  by  changing  the  word 
"available"  to  "required"  in  the  phrase 
"or  other  document  if  a  certificate  of 
tide  is  not  available  as  a  result  of  a  state 
regulatory  requirement".  This  change  is 
being  made  to  mandate  presentation  of 
titles  at  exportation  if  titles  are  required 
In  the  state  in  which  the  vehicle  was 
purchased.  All  states  require  titles. 
However,  some  states  only  require  tides 
for  vehicles  if  they  are  of  a  certain  age. 
Older  vehicles,  depending  on  the  state, 
may  or  may  not  require  tides.  If  the  state 
does  not  require  a  tide,  then  acceptable 
documentation  for  Customs  export 
purposes  would  include  a  bill  of  sale. 
Because  of  their  growing  popularity, 
and  to  prevent  any  misunderstanding 
about  the  intended  coverage  of  the 
scope  of  vehicles  intended  to  be  covered 
by  the  regulation,  the  proposed 
regulation  expressly  includes  vans  and 
minivans  as  types  of  vehicles  intended 
to  be  covwed  by  the  regulation. 

Thne  and  Place  of  Presentation 

In  an  attempt  to  resolve  some 
uncertainty  which  has  arisen  in  the 
implementation  of  §  ig2.2(c)  of  the 
current  regulations,  which  deals  with 
the  time  when  the  required 
docvunentation  must  be  presented, 
Customs  is  proposing  the  foUowiag 
amendments. 

The  current  regulation  states  that  the 
documentation  must  be  presented  at 
least  3  days  prior  to  the  lading  or 
exportation  of  the  vehicle.  Questions 
have  arisen  whether  that  phrase  meant 
calendar  or  business  days.  Those 
questions  were  made  moot,  however,  by 
enactment  of  the  Anti  Car  Theft  Act  of 
1992.  That  Act  amended  die  Tariff  Act 
of  1930  by  adding  a  new  section.  19 
U.S.C  1646c.  wMch  requires  that  all 


persons  or  entities  exporting  used 
automobiles  provide  to  Customrboth 
the  vehicle  identification  numbers  and 
proof  of  ownership  at  least  72  hours 
before  the  export.  In  order  to  conform 
the  regulatory  requirements  to  the  law  * 
and  still  provide  port  personnel  the 
opportunity  to  examine  vehicles  which 
are  being  exported,  it  is  proposed  that 
the  time  for  required  presentation  of 
documents  in  §  192.2(c)  be  changed  to  at 
least  72  hours,  to  include  not  less  than 
2  full  business  days  for  air  or  sea 
exports.  The  addition  of  the  phrase  "at 
the  port  of  exit"  is  also  being  proposed 
as  the  place  where  documentation  must 
be  presented.  There  have  been  instances 
where  documentation  has  been 
presented  at  a  port  which  is  not  the  exit 
port  The  addition  of  this  phrase  is 
intended  to  remove  any  opportunity  for 
confusion  as  to  where  the 
dociunentation  is  to  be  produced. 

Because  many  vehicles  are  exported 
through  land  border  ports.  Customs  is 
proposing  to  permit  exporters  to 
transmit  copies  of  the  required 
documentation  by  focsimile  to  the  port 
of  exit  This  means  that  an  exporter  will 
not  have  to  wait  at  the  border  for  72 
hours  after  presenting  the 
documentation.  However,  the  original 
documents  required  will  need  to  be 
presented,  along  with  the  vehicle,  on 
the  date  of  exit 

The  proposed  amendments  change 
the  terminology  used  in  reference  to  the 
type  of  non-original  documents  which 
Customs  will  accept  from  "facsimile"  to 
"copy."  This  change  is  being  made  to 
avoid  confusion  resulting  from  currant 
usage  of  the  word  "facsimile";  the  vrord 
is  used  often  interchangeaBly  with 
"FAX."  By  using  the  word  "copy," 
Customs  wishes  to  clarify  that  it  intends 
to  accept  photocopies  as  well  as 
"faxes."  In  order  that  the  regidations 
wiU  be  consistent  it  is  proposed  to 
amend  paragraph  (d)  by  replacing  the 
word  "facsimile"  with  the  word  "copy". 

A  new  paragraph  (e)  is  being 
proposed  which  states  that  each  Port 
Director  has  the  authority  to  establish  a 
time  and  place  for  presentation  of 
original  documentation  and  inspection 
of  vehicles.  Customs  believes  that  in 
order  to  implement  the  law,  it  is 
necessary  to  impose  constraints  on 
times  when  the  original  documentation 
and  vehicles  will  be  accepted.  By  giving 
the  Port  Director  the  authority  to  set 
times  and  places  for  acceptance  of 
original  documents,  it  is  intended  that 
processing  of  exported  used  vehicles 
will  be  more  efficient  for  both  Customs 
and  exporters  in  this  time  of  limited 
resources. 


Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  (preferably  in 
triplicate)  that  are  timely  submitted  to 
Customs.  All  such  comments  received 
from  the  public  pursuant  to  this  notice 
of  proposed  ndemaking  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552),  §  1.4, 
Treasury  IDepartment  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.,  at  the 
Regulations  Branch,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
^W.,  3nl  Floor  Washington,  D.C 

R^ulatoiy  FlndUUty  Act 

In  so  far  as  the  proposed  amendment 
is  intended  to  assist  Customs  exercise 
its  law  enforcement  responsibilities 
with  a  minimum  burden  on  legitimate 
exporters  of  used  vehicles,  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  sea.),  it 
is  certified  that  the  amendment,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C  603 
and  604. 

Executive  Order  12SM 

The  proposed  amendment  does  not 
meet  the  criteria  for  a  "significant 
regulatory  action"  under  K.O.  12866. 

Pqienvorlc  Reductioa  Act 


The  collection  of  information 
contained  in  this  rulemaking  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
(44  U.S.C.  3507). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  the  collection  of  information        ' 
displays  a  valid  control  number. 

The  clarification  of  the  collection  of 
information  in  these  regidations  is  in 
§  192.2.  All  information  required  by  this 
proposed  amendment  is  contained  or 
identified  in  the  above-cited  section. 
This  information  is  to  be  maintained 
and  provided  in  the  form  of  documents 
which  are  necessary  to  ensure  that  the 
Customs  Service  will  be  able  to 
efiisctively  administer  the  faws  it  is 
charged  with  enforcing  while,  at  the 
same  time,  imposing  a  minimum  burden 
on  the  public  it  is  serving.  Respondents 
or  recordkeepers  are  already  required  by 
state  statute  or  regulation  to  maintain  or 
have  most  of  the  information  covered  in 
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this  propoted  reguktioa.  TIm  Ukaly 
respondents  or  recoTdkaepen  uv 
business  organizations  and  individuals, 
including  exporters. 

Estimated  total  annual  mportfng  and/ 
or  recordJxeping  burden:  83.330  hours. 

Estimated  areraga  amtuai  burden  per 
respondent/iecordkeeper  10  minutes. 

Estimated  number  of  respondents 
and/or  recordkeepers:  500,000. 

Estimated  aimual  frequency  of 
responses:  1. 

Comments  concerning  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  OtBcer  of  the 
Department  of  the  Treasury.  Office  of 
Informatian  and  Regulatory  AfEain, 
Washington.  D.C  20503.  A  copy  should 
also  be  sent  to  the  Regulations  Branch. 
Office  of  Regulations  and  Rulings.  U.S. 
Cugtom*  Sovice.  1300  Pennsylvania 
Avenue.  N.W..  Washington.  aC  20229. 
Commoits  should  be  submitted  within 
the  time  frame  that  comments  are  due 

rayrHing  tha  «Mhi*«n«»  tit  tha  propnaal. 

Comments  are  invited  on:  (a)  whether 
the  collection  of  informaticm  is 
necaaaary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agHkcy's  estimate  of  the  burden  of  the 
cidlacikn  of  infumation;  (c)  ways  to 
wnhanre  the  quahty.  utihty,  and  clarity 
of  the  inionnatiao  to  be  collected;  (d) 
ways  to  minimig*  the  buidsn  of  the 
collection  of  infocmation  on 
raepoodents.  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  infbnnation  technology; 
and  (e)  estimates  of  capital  or  startup 
coats  and  costs  of  operations, 
maintenance,  and  purchase  of  services 
to  provide  information. 

DrafUag  biianaatkM 

Hie  principal  author  of  this  document 
was  Patar  T.  Lynch.  Regulations  Branch. 
Office  of  Regulations  and  Rulings.  U.S. 
Customs  Sovice.  However,  personnel 
from  other  offices  participated  in  its 
developnMnL 

inltCnPaillM 

I  duties  and  inspection, 
Exporti,  Motor  vehicles,  Pntahiea. 


h  is  propoaed  to  amend  Put  102, 
CuatooM  Regulations  (19  CFR  Part  192). 
as  set  forth  below: 

PART  1t2-eXPORT  CONTROL 

1.  TIm  autibofity  citation  far  Fait  192. 
Customs  Regulatioos  (19  CFR  Part  192). 


is  proposed  to  be  revised  to  reed  as 
followK^ 

Airtkarilr  -n  VJ&C  66. 1624. 1627a. 
1646a.  1B46C 

2.  ft  is  propoeed  to  amend  §  192.2  by 
revising  paragraphs  (b).  (c)  and  (d)  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 


i1tL2 


for 


(b)  Documentation  required.  (1)  For 
certain  registered  vetucies  owned  by  the 
exporter.  In  the  case  of  automobiles, 
tnidcs.  vans,  minivans.  motorcycles  and 
buses  owned  by  the  exporter  and 
registered  in  any  state  of  the  United 
States,  the  following  documentation  is 
required  to  be  piesanted  at  the  port  of 
exit: 

(i)  An  original  or  certified  copy  of  the 
Certificate  of  Htle  from  a  state  issuing 
authority.  A  notarized  copy  of  the 
Certificate  of  Title  is  not  acceptable;  and 

(ii)  Two  copies  of  the  original  or 
certified  copy  of  the  Cetti&ate  of  Title. 

(2)  For  certain  vehicles  purchased 
¥rith  the  intention  {^exportation.  In  the 
case  of  automobiles,  trucks,  vans. 
minivans.  motorcycles  and  boHS 
purchased  from  a  dealo^  and  not 
registered  in  any  state  of  the  United 
States  becaiiae  of  plans  to  immediately 
export,  an  original  manufacturer's 
statament  of  origin  and  two  copiea  of 
the  manufocturer's  statement  of  origin 
are  raquiied  to  be  presented  at  the  port 
of  exit 

(3)  For  certain  vMcles  where  a 
Certificate  of  Title  is  not  required  as  a 
resuh  of  state  or  foreign  country 
requirements.  In  the  case  of 
automobiles,  trucks,  vans,  miiuvans. 
motorcycles  and  buses  owned  by  a 
foteigp  national  and  registered  in  a 
farajgp  country  or  instances  in  which  a 
state  does  not  require  a  Certificate  of 
Title,  an  original  docxmient  that 
provides  satisfactory  proof  of  ownership 
by  the  exporter  and  two  copies  of  that 
document  are  required  to  be  presented 
at  the  pari  of  exit. 

(4)  For  certain  leaaed  or  liened 
vaAkJas.  In  the  caae  of  anHMMifailea. 
tnacks.  vans,  minivans.  BMilarcyclas  and 
bMMthat  are  ieeaed  or  on  wfaiieh  tfaeie 
is  a  lien,  a  kHv  feHi  lbs  lienholdar  or. 
if  leaaed.  the  owmar  sMing  that  the 
lienholdar  or  owner  agrees  that  the 
vehicle  may  be  exported  is  required  to 
be  prasmted  at  the  port  of  exit.  The 
letter  must  include  the  name,  address 
and  telephone  number  of  the  hmholdar 
or  owner  and  must  include  the  Vehicle 
identification  Number  of  tbe  eefcirta 

(5)  For  other  setf-propeBed  wehkhe. 
In  the  case  of  aelf-propeUed  motoriaad 


vehicles  other  dian  automobiles,  trades, 
vans,  minivans.  motorcycles,  and  buses, 
an  ori^nal  at  certified  Certificate  of 
Title,  memorandum  of  ownership,  or 
right  of  possession,  or  any  othw 
document  suffici«it  to  prove  lawful 
ownership,  such  as  an  original  bill  of 
sale  or  an  original  sales  invotoe,  as  well 
as  2  copies  of  the  document,  shall  be 
presented. 

(c)  When  presented.  (1)  Exportation 
by  vessel  or  aircraft.  If  the  vehicle  is  to 
be  transported  by  vessel  or  aircraft,  all 
documentation  and  the  vehicle  must  be 
presented  to  Customs  at  the  port  of  exit ' 
at  least  72  hours,  to  include  not  less 
than  2  full  business  days,  prior  to  lading 
in  accordance  with  such  directives  as 
may  be  issued  by  the  Port  Director 
pursuant  to  paragraph  (e)  of  this  part. 

(2)  £ipariotJon  at  land  border  port  U 
the  vehicle  is  to  be  transported  by  rail, 
hi^way.  or  under  its  own  power, 
copies  of  the  required  documentation 
may  be  sent  or  transmitted  to  the  port 
of  exit  in  a  maimer  so  th^  they  will 
arrive  at  least  72  hours  prior  to  the 
inteiuled  time  of  exportatioiL  llie 
original  documents  need  to  be  presented 
at  time  of  exit  along  with  the  vehicle. 
The  vehicle  and  original  doaimentatiwi 
shall  be  presented  at  the  port  of 
expoitati<m  in  accordance  with  such 
diiectivea  as  may  be  issued  by  the  Pari 
Director  pursuant  to  paragraiJi  (e)  of 
this  part. 

(d)  A  uthentf cation  of  docxmientation. 
Customs  shall  authenticate  both  copies 
of  the  documents  submitted,  one  of 
whidi  shall  remain  in  the  possession  of 
the  ejqMriar  and  one  of  which  shall  be 
collected  by  Customs.  Authenticatian 
will  include  the  stamping  of  the  copies 
of  the  documents  with  the  date  and  time 
of  presentation  of  the  documents.  The 
authenticated  copy  of  the  document  will 
be  the  only  aooeptahle  evidHMse  froBi 
the  exporter  of  complianoe  wMi  the 
requiremants  of  this  section. 

(e)  Time  and  place  afdocuMaeat 
Each  Port  Director  shall 

I  Htd  publkiza  the  hours  and 
locatioo  at  which  origiiul 
documentation  required  by  this  section 
will  be  received  and  the  hours  and  place 
for  presentation  of  the  vehicle. 

ofCustoKU. 
Approvad:  SaplHifaar  24. 1997. 

Depntf  AtaistatU  Saoaaaiy  of  the  Tteatary. 
[FR  Doc  •7-2S460  Flted  10-27-97;  6:45  aa) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  248 
RM107e-AO06 

Uaa  Of  Columbia  RIvar  Indian  kvUau 
FlahingSitas 

AOaiCV:  Bureau  of  Indian  Affairs. 
Interior. 

ACnON:  Proposed  rule  with  request  for 
comments. 


SUMMARY:  The  Bureeu  of  Indian  AfEurs 
(BIA)  is  writing  into  plain  English  the 
existing  regulations  governing  the  use  of 
Columbia  River  Indian  In-Lieu  Fishing 
Sites.  We  are  doing  this  as  part  of  the 
President's  regulatory  reinvention 
initiative. 

-OA1EK  Comments  must  be  submitted  on 
or  before  December  29, 1997. 
ABOKESSes:  Submit  oranments  on  diis 
nile  to:  Chuck  James,  Area  Archeologist, 
Portland  Aree  C^oe.  Bureeu  (rf  Indian 
Affairs.  911  NE.  ii  Ave..  Portland.  OR 
97232.  (503)  231-6229. 

FOWFUWTHBtagXWMATlOW  COirrACT: 
Chuck  James  (Area  Archeolosist).  (503) 
231-6229. 

SWn^MBITARy  MFORMATXM:  TIm 
purpose  of  this  rulemaking  is  to  revise 
the  regulations  governing  the  use  of 
Columbia  River  Indian  In-Lieu  Fishing 
Sites.  We  have  written  these  ragulatioiu 
in  plain  English  to  make  them  eesier  for 
users  to  read  and  understand. 


The  Depertment  has  certified  to  die 
Office  of  Management  and  Budget 
(C^ffl)  that  these  proposed  regulations 
meet  the  applicable  standards  provided 
in  sections  3(a)  and  3(bX2)  of  Executive 
Odar  12988. 


This  propoaed  rule  is  not  a  significant 
regulatoty  action  and  does  not  require 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 

Regelatory  FlenUlity  Act 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibili^  Act  (5  U.S.C  601 
etaeq.Y 

ExBcutivel 


Execntive  Order  12612 

The  Department  has  determined  that 
this  rule  does  not  have  si^oificant 
Federalism  effects  because  it  potains 
solely  to  Federal-tribal  relations  and 
will  not  interfere  with  the  roles,  righte, 
and  responsibilities  of  statea. 

NEPAStatment 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  is  required 
under  the  National  Envinnunraital 
Policy  Act  of  1969. 

Paperwork  Redaction  Act  of  1885 

This  rule  does  not  fawiHiiii  any 
collection  of  information  requiring 
^proval  under  the  Paperwork 
Reduction  Act  of  1995. 


UBfimded 
1995 


Ad  of 


This  rule  imposes  no  unfunded 
mandates  on  any  governmental  or 
private  entity  and  is  in  comfrfianoe  with 
the  proviaions  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Dndting  iBfiarmatim 

The  primary  author  of  this  document 
is  Chuck  James.  Area  Archaeologist, 
Bureau  of  Indian  Affairs.  Department  of 
the  Interior. 


The  Department  has  determined  thet 
this  rule  does  not  have  significant 
"takings"  implications.  The  rule  does 
not  pertain  to  "taking"  of  private 
pn^erty  interests,  nor  does  it  impact 
private  property. 


List  orSabfedi  in  25  CFR  Part  248 

Fisheries.  Fishing,  Indians,  Indians^ 
claims,  Indians — law. 

For  the  reasons  set  out  in  the 
praemble.  Bureeu  of  Indian  ASdrs 
proposes  to  revise  part  248  as  fellowK 

PART  248-mSE  OFOOLUMBU 
MOIAN  VMJEU  FISHMQ  SnES 

Sec. 

246.1  What  definitiuis  apply  to  this  part'' 

246.2  What  lands  nsofajact  to  these 
ragulatioiu  in  this  part? 

246.3  Who  is  eligible  to  we  rnlnml^i  Kfw 
in-liou  fiahii^  sites? 

246.4  How  mqr  I  use  die  dtasr 

246.5  What  idantificatioD  do  I  need  in  acd« 
to  use  a  site? 

246.6  What  lequlrBments  most  I  obey  in 
ovdar  to  be  abia  to  use  a  ttte? 

246.7  How  does  this  pert  afiKi  tribal  tiaetv 
Tights?  ' 

246.6    ¥VhatwillhappenifI< 

gov8niiBant.owned  property? 

246.9  Caa  I  build  a  structure  oo  a  sftar 

246.10  What  sanitation  requirements  must  I 


246.11  WhataasInsponsifalafarifliMdH 
facilities? 

246.12  What  will  h^ipan  if  I  abandon 


a^ly  tonae 


246.13    Wlatothar 
of  the  sitae? 


246.14  Will  I  have  to  pay  to  use  a  site? 

246.15  Can  I  appeal  an  administntive 
actioD? 

Aalherily:  5  U.S.C  301;  25  U.S.C  2. 9. 

§248.1    WhMdaanmons  apply  to  IMS  partf 

Abandoned  property  means  {Hoperty 
left  at  a  site  while  the  owner  of  the 
propraty  is  not  actively  engaged  in 
fishing  or  drying  or  processing  fish. 
Abandoned  property  may  indtide: 

(1)  Vehicles; 

(2)  Mobile  trailers; 

(3)  Campers; 

(4)  Tents: 

(5)  Tepees; 
(6)Boets;(H- 
(7)  Otho'  personal  propierty. 

Area  Director  meuu  die  position 
lesponsible  far  administration  of  the 
Pordand  Area  of  the  Bureau  of  Indian 
Affairs. 

Campfire  meens  fire,  not  within  any 
building,  motor  home  or  trailer.  tli*t  is 
used  for  cooidng,  personal  warn^ 
lighting.  cMqmonial  or  aesthetic 
purposes. 

Damage  mesni  to  injuie.  mutilate, 
deface,  destroy,  cut,  chop,  girdle,  dig, 
excavate,  kill,  or  in  any  way  harm  or 
disturb. 

In-lieu  fishing  sites  means  any  lands 
acquired  by  the  Secretary  of  War  and 
transferred  to  the  Secretary  of  the 
Interior  pursuant  to  the  Act  of  March  2. 
1945  (59  StaL  22)  as  amended  to  r^lace 
Indian  fishing  grounds  submerged  or 
destroyed  as  a  resuk  of  the  constructicm 
of  the  Bonneville  Dam. 

Secretary  meens  the  Secretary  of  the 
Interior  or  his/her  designee. 

Site  meens  an  in-lieu  fi»hing  gite  as 
defined  in  this  section. 

Vehicle  meaiu  any  device  in,  upon,  or 
by  ediich  any  person  or  prc^Mtty  is  or 
may  be  transported,  and  incluHii^  any 
motar,  frame,  rhaasit,  or  body  of  any 
motor  vehicle,  or  campo'  shell,  except 
devices  used  exclusively  upon 
stationary  rails  or  tracks. 

fM8£JMial  Isnds  «e  sutifscl  to  •» 
(eQaiMlens  In  Mils  partT 

Thfa  part  appliaa  to  in-lieu  fishii^ 
sites  as  defined  in  §  248.1. 

fa«&3   WholeeigMatoaseCahai*fa 
Mver  kHfau  ■sMng  eNssT 

Members  of  the  general  public  may 
not  xae  Columbia  River  in-lieu  fi«*»ing 
sites.  You  may  use  a  site  (mly  i£ 

(a)  You  are  a  member  of  any  (rf  the 
following  tribes: 

(l)Yakaraa: 

(2)  Umatilla; 

(3)  Warms  Springs;  or 

(4)  Any  odier  tribe  that  had  treaty 
fishing  rights  that  were  inundated  or 
destroyed  by  the  Bonneville  Dam;  and 
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(b)  You  comply  with  the  requinments 
of  tbds  pert  and  of  any  additional 
guidance  that  the  Area  Diiector  may 
issue  to  implement  this  part 


fM&IO 

II 


If  you  meet  the  criteria  in  §  24S.3.  you 
may  use  a  site: 

(a)  For  access  to  usual  and 
accustomed  Sshing  areas  and  ancillary 
facilities:  and 

(b)  For  mmpina  with  yooT  family 
(while  you  are  fiMiing?). 

fM8^   WtaiMMNMcMlendDlnaadln 
airtvtetMaaallat 

(a)  When  you  use  a  site  you  must  have 
with  you  either. 

(1)  Your  tribal  identification  card:  or 

(2)  If  you  belong  to  a  tribe  specified 
in  S  24a.3(aX4).  a  special  identification 
issued  by  the  Area  Director. 

(b)  You  must  show  the  identification 
lequired  in  paragraph  (a)  of  this  section 
to  any  authorized  Federal,  State,  or  local 
official  who  asks  to  see  it 


riebaaWalo 


Hi 


all 


(a)  You  may  uae  a  site  only  if  you 
obay: 

(1)  The  reauiremenU  of  tribal,  Stats. 
aiMl  Federal  laws  and  regulations 
(unless  they  conflict  with  jrour  treaty 
tribe's  rights):  and 

(2)  Any  additional  requirements  that 
the  Area  Director  may  (tevelop  to 
impleoMot  this  part 

(p)  The  Area  Director  may  suspend  or 
withdraw  your  access  and  use  privileges 
if  you  do  not  follow  the  requirements  of 
this  section. 


§M&7 

MalyrigMiY 

(a)  This  part  does  not  limit  or  afliset 
the  treaty  rights  of  any  triba 

(b)  You  are  not  required  to  obey  State 
fi»hing  laws  or  regulations  if: 

(1)  You  are  an  Indian  profMsly 
exercising  tribal  treaty  rights:  and 

(2)  The  State  laws  or  regulations  are 
not  compatible  with  your  treaty  rights. 

^84blb   wnal  wM  nappen  V I 


If  you  commit  any  act  of  vandalism. 
depredaticHi.  destruction,  theft,  or 
miaiiiMt  of  land,  buildings,  fences,  signs, 
or  other  structures  that  are  the  property 
of  the  United  States,  you  can  be 
prosecuted  under  applicable  Federal  or 
Stetalaw. 


fMSwi   CanlbuidaakuGlimenaaNaT 

You  may  erect,  place,  or  maintain 
dwellings,  camping  bdlities,  and  other 
structures  (such  as  fish  drying  bcilities 
and  fish  platfbnns)  if  you  need  them  fior 
treaty  fishing  or  relateid  activities. 


(a)  You  must  use  the  sites  in 
conformance  with  the  health,  sanitation, 
and  safety  requirements  of  State  or  local 
law.  If  there  are  no  appropriate  State  or 
local  laws,  you  must  follow  the  health, 
sanitation,  and  safety  requirements  of 
the  U.S.  Public  Health  Service. 

(b)  The  Area  Director  may  suspend  or 
wtthdraw  your  access  and  use  privileges 
\t 

(1)  YoQ  violate  the  requirements 
reforred  to  in  paragraph  (a)  of  this 
section:  and 

(2)  You  repeat  the  violation  after 
havfaig  been  given  a  notice  to  oaaae  and 
deslaL 


IMCtI    WiMlaMi 


iri 


(a)  You  are  responsible  fior 

(1)  Campsites,  drying  sheds  and  other 
fiscilitles  during  the  time  you  occupy  or 
use  them:  and 

(2)  Any  personal  property  that  you 
aiect.  place,  or  maintain  on  the  site 
during  the  time  you  occupy  the  site, 
indumng: 

(i)  Tents: 

(ii)Tepeaa: 

(iii)  Campen: 

(iv)  MobOe  trailers; 

(v)  Temporary  drying  sheds:  and 

(vi)  Ptslung  platforms. 

(b)  Neither  ttie  United  States  nor  any 
of  its  employees  is  responsible  for  the 
safisty  or  condition  of  any  personal 
property. 

fM8.l2   WiMlwM  happen  N I 


If  you  abandon  property  at  a  site,  it 
may  be  removed  without  your  consent 
and  disposed  of  at  your  expense,  if  the 
Area  EHrector  approves. 


1248.13    What 
uaaoTMiaallsaT 


|a4&15   Cani 
acMonT 

You  may  appeal  any  dedsion  made 
by  the  Aree  Director  under  this  part  to 


the  Commissioner  of  Indian  AfEairs.  You 
may  appeal  any  decision  of  the 
Commissioner  of  Indian  AfEairs  to  the 
Secretary  of  the  Interior  in  accordance 
with  part  2  of  this  chapter. 

Dated:  October  17, 1997. 
A^B.DBar. 

Aaaiatant  Sacntary—btdiaa  Affiain. 
(FR  Doc.  97-28493  FUsd  10-27-97;  8:45  ami 


■pptyt* 


The  Area  Director  may  preecribe  and 
post  at  the  sites  regulations  covering: 

(a)  Camping: 

(b)  Picnicking; 

(c)  Use  of  akoholic  beverages; 

(d)  Setting  or  use  of  fires; 

(e)  Use  of  the  sites  for  cleaning  fish: 
(0  Deposit  of  garlMge,  paper,  cans. 

bottles,  or  rubbish  of  any  kind:  or 

(g)  Use  of  the  sites  for  any  comnmcial 
activity  (including  t-nmmwrriiil  purchase 
offish). 

1348.14   waihavatopaytouaeasnaT 
No.  Neither  you  nor  any  member  of 
your  family  wUl  be  charged  for  using  a 
site  in  accordance  with  this  part 


OEPARTMBIT  OF  THE  TREAtURV 


28  CFR  Parts  land  301 
[REO-106182-f7I 
-1S46^V18 


Traattnanl  of  Ctiangaa  in  Elacltve 
EnMy  CtaaaMcallon 


t:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACnON:  Notice  of  propoeed  rulemaking 
and  notice  of  public  hearing. 


r:  This  document  contains 
proposed  regulations  addressing 
elective  changes  in  entity  classification. 
Jha  proposed  regulations  describe  how 
elective  changes  in  classification  will  be 
treated  for  federal  tax  purposes.  The 
proposed  regulations  woidd  affect 
basLMSs  entities  and  their  member*. 
This  document  also  contains  a  notice  of 
public  heering  on  these  proposed 
regulations. 

DATCK  Written  comments  must  be 
received  by  January  26, 1998.  Requests 
to  speek  (with  outlines  of  oral 
comments)  at  the  public  bearing 
scheduled  for  February  24. 1997.  most 
be  submitted  by  January  26. 1998. 
AOONtaaeS:  Send  submissions  to: 
CCiDOKfcCORPtR  (REG-105162-97), 
room  5228.  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  SUdoo. 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  GC:DOM.<X)RP:R  (REG- 
105162-97).  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW.,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  dectronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  of 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.ustreas.gov/prod/ 
tax — regs/cominents.html.  The  public 
hearing  will  be  held  in  room  2615. 
Internal  Revenue  Building.  1111 
Constitution  Avenue.  NW.,  Washington. 
DC 
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FOR  njRTMER  MF0MIAT10N  CONTACT: 
Concerning  the  regulations,  Jeff 
Erickson.  (202)  622-3070  (not  a  toll-free 
number):  concerning  international 
issues.  PhiUp  Tretiak  or  Ronald  M. 
Gootzeit,  (202)  622-3860  (not  a  toll  free 
number);  concerning  submissions  and 
the  hearing,  Evangelista  Lee.  (202)  622- 
7190  (not  a  toll-free  number). 


•"•H^^ITARY  INFOHMATIOII: 


This  document  proposes  to  amend  the 
current  Income  Tax  Regulations  (26  CFR 
Parts  1  and  301)  relating  to  the 
classification  of  entities  for  federal  tax 
purposes.  On  December  18. 1996.  the 
IRS  and  Treasury  published  final 
regulations  under  section  7701  (final 
regulations),  replacing  the  former 
classification  rules  with  an  elective 
regime.  See  TD  8697  (1997-2  ULB.  11). 
Under  the  final  regulations,  a  business 
entity  that  is  not  specifically  classified 
as  a  corporation  in  the  final  regulations 
(an  eligible  entity)  can  elect  its 
classification  for  federal  tax  purposes 
imder  certain  circumstances.  An  eligible 
entity  with  at  least  two  members  can 
elect  to  be  classified  as  a  partnership  or 
as  an  association  taxable  as  a 
corporation.  An  eligible  entity  with  a 
single  member  can  elect  to  be  classified 
as  an  association  ot  as  an  entity  that  is 
disregarded  as  an  entity  separate  from 
its  owner.  An  eligible  entity  may  also 
elect  to  change  its  classification,  except 
that  an  election  may  not  be  made  more 
than  once  in  any  sixty  month  period.  An 
eligible  entity  that  does  not  make  an 
election  is  classified  under  certain 
default  provisions. 

Explanation  of  Pioviaiana 

Chamcterizatton  ofEhctive  ChangBs  in 
Qamification 

The  proposed  regulations  describe 
how  elective  changes  in  an  entity's 
classification  will  be  treated  for  federal 
tax  purposes.  Under  the  final 
regulations,  there  are  four  possible 
changes  in  classification  by  election:  (i) 
a  partnership  elects  to  be  an  association: 
(ii)  an  association  elects  to  be  a 
partnership:  (iii)  an  association  elects  to 
be  a  disregarded  entity:  and  (iv)  a 
disregarded  entity  elects  to  be  an 
association.  There  are  two  other 
possible  ways  in  which  an  entity's 
classification  could  change  (a 
partnership  converts  to  a  disr^arded 
entity  or  a  disregarded  entity  converts  to 
a  partnership)  but  these  changes  occur 
only  as  a  result  of  a  change  in  the 
number  of  members,  not  as  the  result  of 
an  elective  change. 


The  proposed  regulations  do  not 
address  the  form  of  these  two  possible 
types  of  changes. 

The  proposed  regulations  provide  a 
specific  characterization  for  each  of  the 
four  possible  elective  changes.  In  each 
case,  the  characteriaition  provided  in 
the  proposed  regulations  attempts  to 
minimize  the  tax  consequences  of  the 
change  in  classification  and  achieve 
administrative  simplicity.  The  proposed 
regulations  provide  that  if  an 
association  elects  to  be  classified  as  a 
partnership,  the  association  is  deemed 
to  liquidate  by  distributing  its  assets  and 
liabilities  to  its  shareholders.  Then,  tiie 
shareholders  are  deemed  to  contrilnite 
all  of  the  distributed  assets  and 
liabilities  to  the  partnership.  This 
characterization  of  an  elective  change 
from  an  association  to  a  fwrtnership  is 
consistent  with  Rev.  Rul.  63-107  (1963- 
1  C.B.  71). 

If  a  partnership  elects  to  be  classified 
as  an  associaticm,  the  partnership  is 
deemed  to  contribute  all  of  its  assets 
and  liabilities  to  the  association  in 
exchange  for  stock  in  the  association. 
Then,  the  partnership  is  deemed  to 
liquidate  1^  distributing  stock  in  the 
association  to  its  partners.  The  proposed 
regulations  do  not  affect  the  holdinoi  in 
Rev.  Rul.  84-111  (1984-2  CB.  88),  in 
which  the  IRS  ruled  that  it  tvould 
respect  the  particular  form  undertaken 
by  the  taxpayers  when  a  partnership 
converts  to  a  corporation. 

If  an  association  elects  to  be 
disregarded  as  an  mtity  separate  from 
its  owner,  the  association  is  deemed  to 
liquidate  by  distributing  its  assets  and 
liabilitiea  to  its  sole  owner.  Conversely, 
if  an  eligible  entity  that  is  disreganled 
as  an  entity  separate  from  its  owner 
elects  to  be  claiuified  as  an  association, 
the  owner  of  the  eligible  entity  is 
deemed  to  contribute  all  of  the  assets 
and  liabilities  of  that  entity  to  the 
association  in  exchange  for  stock  of  the 
association. 

The  proposed  regulations  also  provide 
that  the  tax  treatment  of  an  elective 
change  in  classification  is  determined 
under  all  relevant  provisions  of  the 
Internal  Revenue  Code  and  general 
principles  of  tax  law,  including  the  step 
transaction  doctrine.  This  provision  in 
the  proposed  regulations  is  intended  to 
ensure  that  the  tax  consequences  of  an 
elective  change  will  be  identical  to  the 
consequences  that  would  have  occurred 
if  the  taxpayer  had  actually  taken  the 
steps  described  in  the  proposed 
r^iUations.  The  IRS  and  Treasury 
request  comments  on  the  application  of 
general  principles  of  tax  law  to  the 
transactions  that  are  deemed  to  occur  on 
an  elective  change  in  classification. 


Change  in  Numbw  ofh4emben  of  Entity 
The  proposed  regulations  address  the 
effect  of  a  change  in  the  nxmiber  of 
members  on  the  classification  of  an 
entity.  Under  the  proposed  regulations, 
if  there  is  a  change  in  the  number  of 
members  of  an  association,  the 
classification  of  the  entity  is  not 
affected.  If  an  eligible  entity  classified  as 
a  partnership  stibsequentiy  has  only  one 
member  (and  is  still  treated  as  an  entity 
under  local  law),  the  entity  will  be 
disregartied  as  an  entity  separate  from 
its  owner.  If  a  single  member  entity  that 
is  dinegarded  as  an  entity  separate  from 
its  owner  subsequentiy  has  more  »K«n 
one  member,  the  entity  is  classified  m 
a  partnership  as  of  the  date  the  entity 
has  more  than  one  member.  The 
classifications  provided  in  the  proposed 
regulations  can  be  changed  by  election, 
assuming  that  the  entity  is  not  subject 
to  the  sixty  month  limitetion  on 
elections. 


Timing  of  Elective  Changet  in 
Classification 

The  proposed  regulations  provide  that 
an  election  to  change  the  clusification 
of  an  entity  is  treated  as  occurring  at  the 
start  of  the  day  for  which  the  election 
is  efiisctivB.  Any  transactions  that  are 
deemed  to  occur  as  a  result  of  the 
change  in  classification  are  treated  as 
occurring  immediately  before  the  close 
of  the  day  before  the  effective  date  of  the 
election.  For  example,  if  an  election  is 
made  to  convert  from  an  association  to 
a  partnership  effective  on  January  1,  the 
entity  is  treated  as  a  partnership  on 
January  1,  and  the  deemed  transactions 
specified  in  the  proposed  regulations 
are  treated  as  occvmring  immediately 
before  the  close  of  Decembw  31.  As  a 
result  the  last  day  of  the  association  s 
taxable  year  will  be  December  31  and 
the  first  day  of  the  partnership's  taxable 
year  wrill  be  January  1. 

Treatment  of  Foreign  Eligible  Entities 

Any  eligible  entity,  including  a 
foreign  eligible  entity  whose 
classification  is  not  relevant  for  fsderal 
tax  purposes,  may  elect  to  change  its 
classification.  The  IRS  and  Treasury 
request  comments  on  the 
appropriateness  of  allowing  such  a 
foreign  eligible  entity  to  make  a 
classification  election,  and  comments 
on  what  the  federal  tax  consequences  of 
such  an  election  should  be  (e.g.,  with 
respect  to  the  basis  of  property  held  by 
the  entity). 

Fmeign  Per  Se  Entities 

The  final  regulations  provide  a  list  of 
the  names  of  certain  foreign  business 
entities  that  are  treated  as  corporations 
for  federal  tax  purposes.  In  most  i 
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the  name  by  which  an  entity  will  be 
known  is  provided  by  the  statutory 
corporate  law  of  the  relevant 
jiirisdiction.  In  certain  cases,  however, 
the  corporate  law  does  not  provide  a 
statutory  name.  In  these  jurisdictions, 
taxpayers  and  practitioners  often  &11  the 
statutory  void  with  a  name  derived  from 
a  number  of  the  statut(»y  characteristics 
of  the  entity.  In  an  efibrt  to  make  the  list 
of  foreign  per  se  corporations  more 
accessible,  the  final  regulations  use  the 
commonly  used  non-statutory  term  in 
certain  cases  where  the  statute  does  not 
provide  a  defined  name.  To  minimize 
any  uncertainty,  however,  the 
provisions  of  §  301.7701-2(b)(8)  (iii)  and 
(iv)  were  included  in  the  final 
regulations  to  address  this  issue.  In 
response  to  comments  from  taxpayers, 
these  siibaections  of  the  final  regulations 
are  clarified  to  provide  guidance  on  the 
terms  used  in  the  final  regulations. 
Furthermore,  the  regulations  clarify  that 
the  term  Berhad  used  with  regard  to 
Malaysia  does  not  include  a  Sendiiian 
Berhad  (the  equivalent  of  a  private 
limited  company).  The  regulations  also 
clarify  that,  in  relation  to  Mexico,  the 
term  Sociedad  Anonima  includes  a 
Sociedad  Anonima  that  chooses  to 
appfy  the  variable  capital  provision  of 
Mexican  corporate  law  (Sociedad 
Anonima  de  Capital  Variable).  The  fact 
that  capital  may  be  varied  does  not 
make  tliis  a  diSBtant  type  of  entity  from 
a  Sociedad  Anonima  that  does  not 
choose  to  apply  the  variable  capital 
provision.  These  clarifications  are  not 
intended  to  change  the  interpretation  of 
the  final  regulations. 

The  proposed  regulations  also  clarify 
the  treatment  of  the  Finnish,  Maltese, 
and  Norwegian  entities  specified  in  the 
final  regulations.  Effective  January  1, 
1996,  Maltese  and  Norwegian  corporate 
law  recognized  a  distinction  between 
public  and  private  companies,  and  the 
proposed  regulations  reflect  this  change. 
The  proposed  regulations  also  provide 
that  the  rules  of  the  final  regulations 
with  regard  to  the  Maltese  and 
Norwegian  entities  may  be  applied 
(when  these  proposed  regulations  are 
finalized)  as  though  the  entities 
specified  in  the  proposed  regulations 
had  been  included  in  the  final 
regulations  issued  on  December  18, 
1996.  Thus,  a  Maltese  or  Norwegian 
entify  that  is  no  longer  treated  as  a  per 
se  corporation  under  the  regulations 
would  be  able  to  make  an  election 
within  75  days  of  the  date  these 
proposed  regulations  are  finalized,  and 
stich  election  could  be  efiective  as  of 
January  1, 1997.  Finnish  law,  since 
September  1, 1997.  has  recognized  a 
similar  distinction  between  public  and 


private  companies.  It  is  proposed  that  a 
Finnish  entify  that  is  no  longer  treated 
as  a  per  se  corporation  under  the 
regulations  would  be  able  to  make  an 
election  within  75  days  of  the  date  these 
proposed  regulations  are  finalized,  and 
such  election  could  be  effective  as  of 
September  1, 1997. 

Special  Basis  Adjustments  Under 
Section  743 

Section  743  provides  that  the  basis  of 
partnership  properfy  is  not  adjusted  as 
the  result  of  a  transfer  of  an  interest  in 
the  partnership  by  sale  or  exchange 
unless  the  partnership  has  made  an 
election  under  section  754.  If  a  section 
754  election  is  made,  the  transferee 
partner  is  treated  as  having  a  special 
basis  adjxistment  with  respect  to 
partnership  properfy.  This  adjustment 
constitutes  an  adjustment  to  the  basis  of 
partnership  properfy  with  respect  to  the 
tranafiaree  partner  only.  Some 
uncertainty  has  remained  as  to  the 
treatment  of  diis  special  basis 
ad justoaent  upon  tfte  contribution  of  the 
partnership  properfy  to  a  corporation  in 
a  section  351  exchange,  and  because  the 
proposed  regulations  provide  for  a 
deemed  contribution  by  the  partnership 
to  a  corporation  in  an  elective 
conversion  to  an  associatian,  the 
proposed  regulations  address  this 
uncertainfy. 

The  proposed  regulations  provide  that 
a  corporate  transfinee's  basis  in  properfy 
transferred  by  a  partnership  in  a  transfer 
described  in  section  351  includes  any 
special  l>asis  adjustment  under  section 
743.  The  special  basis  adjustment  is  also 
taken  into  account  in  determining  the 
partner's  basis  in  the  stock  received  in 
the  exchange.  For  example,  assume  a 
partnership  owns  Properfy  X,  which  has 
a  common  basis  of  $100  for  the 
partnership  and  in  which  Partner  A  has 
a  S5  special  basis  adjustment  under 
section  743(bl.  Subsequently,  the 
{wrtnership  validly  elects  to  be 
classified  as  an  association.  The 
partnership  is  deemed  to  contribute  all 
of  its  assets  and  liabilities  to  the 
association  in  exchange  for  stock  in  the 
association,  and  immediately  thereafter, 
the  partnership  liquidates  by 
distributing  the  stock  of  the  association 
to  its  partners.  If  the  transfer  of  the 
assets  to  the  association  would  be  a 
transfer  described  in  section  351,  then 
under  the  proposed  regulations,  the 
association's  basis  in  Properfy  X 
includes  Partner  A's  $5  special  basis 
adjtistment.  Thus,  the  association  has  a 
$105  basis  in  Properfy  X  (Partner  A's  $5 
special  basis  adjustment  plus  the 
partnership's  $100  common  basis). 
Partner  A's  basis  in  the  association's 


stock  will  reflect  the  $5  special  ba«s 
adjustment  previously  on  Properfy  X. 

The  proposed  regulations  also 
provide,  however,  that  the  amount  of 
gain,  if  any,  recognized  by  the 
partnership  on  the  transfer  is 
determined  without  reference  to  any 
special  basis  adjiistment.  The  partner 
with  the  special  basis  adjustment  can 
then  use  the  special  basis  adjustment  to 
reduce  its  share  of  any  gain  recognized 
by  the  partnership.  This  approach  of 
determining  gain  at  the  partnership 
level  and  allowing  the  partner  to  use  the 
special  basis  adjustment  as  an  ofbet  is 
similar  to  the  treatment  of  a  sale  of 
properfy  with  a  special  basis 
adjustment 

Propoeed  Effective  Date 

Except  as  otherwise  specified,  these 
regulations  are  proposed  to  apply  as  of 
the  date  the  final  regulations  are 
published  in  the  Federal  Begiatar. 

Special  Analyses 

It  has  been  determined  that  this  notioe 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C  chapter  5)  does  not  apply  to  these 
regulations,  and  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibilify 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regtilatory  Flexibilify 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  conunent 
on  its  impact  on  small  business. 

Comments  and  PidiUc  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
fior  February  24. 1997,  at  10  a.m..  in 
room  2615.  Internal  Revenue  Building. 
1111  Constitution  Avenue  NW.. 
Washington.  DC  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  Internal  Revenue 
building  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rales  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 
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Persons  that  wish  to  present  oral 
aimments  at  the  hearing  must  submit 
timely  written  comments  and  an  outline 
of  the  topics  to  be  discussed  and  the 
*  time  to  be  devoted  to  each  topic  by 
(preferably  a  signed  original  and  eight 
(8)  copies)  January  26. 1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafling  Information 

The  principal  authors  of  these 
regulations  are  Ann  M.  Veninga,  Office 
of  Chief  Coimsel  (Passthroughs  and 
Special  hidustries)  and  Philip  Tretiak, 
CMEfice  of  Associate  Chief  Counsel 
(International).  However,  other 
personnel  fitjm  the  IRS  and  Treasury 
Department  participated  in  their 
development 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements.  • 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendmoits  to  IIm 
Regulations 

Accordingly,  26  CFR  parts  1  and  301 
are  proposed  to  be  amended  as  follows. 

PART  1-4NCOME  TAXES 

Paragraph  1.  The  authorify  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Auttoiity:  26  U.S.C  7805  •  •  • 
Par.  2.  Section  1.743-2  is  added 
under  the  undesignated  centerfaeeding 
"Transfer  of  Interests  in  a  Partnership" 
to  read  as  follows: 


S1.743-2    Transfer  of  property  to  a 
corporation. 

(a)  Basis  in  transferred  property.  A 
corporations  adjusted  tax  basis  in 
properfy  transferred  to  the  corporation 
by  a  partnership  in  a  transfer  described 
in  section  351  is  determined  with 
reference  to  any  special  basis 
adjustment  to  the  properfy  und^ 
section  743(b)  (other  than  any  special 
basis  adjustment  that  reduces  a  partner's 
gain  under  paragraph  (b)  of  this  section). 

(b)  Partnership  gain.  The  amoimt  of 
gain,  if  any,  recognized  by  a  partnership 
on  a  transfer  of  properfy  by  the 


partnership  to  a  ouporation  in  a  transfer 
desCTibed  in  section  351  is  determined 
without  reference  to  any  special  basis 
adjustment  to  the  transferred  properfy 
under  section  743(b).  The  amount  of 
gain,  if  any,  recognized  by  the 
partnership  on  the  transfer  that  is 
allocated  to  a  partner  with  a  special 
basis  adjustment  in  the  transferred 
property  is  adjusted  to  reflect  the 
partoer's  special  basis  adjustment  in  the 
transferred  properfy. 

(c)  Basis  tn  stock.  The  partnership's 
adjusted  tax  basis  in  stock  received  from 
a  corporation  in  a  transfiar  described  in 
section  351  is  determined  without 
reference  to  the  special  basis  adjustment 
in  property  transferred  to  the 
corporation  in  the  section  351  exchange. 
A  partner  with  a  special  basis 
adjustment  in  properfy  transferred  to 
the  corporation,  however,  has  a  spiecial 
basis  adjustment  in  the  stock  leceived 
by  the  partnership  in  the  section  351 
exchange  in  an  amount  equal  to  the 
partner's  special  basis  adjustment  in  the 
transferred  properfy,  reduced  by  any 
special  basis  adjustment  that  reduced 
the  partner's  gain  under  paragraph  (b)  of 
this  section. 

(d)  Effective  date.  This  section  applies 
to  transfers  that  occur  on  or  after  the 
date  final  regulaticms  are  published  in 
die  Federal  Register. 


PART  301— PROCEDURE  AND 
ADMmiSTRATION 

Par.  3.#he  authorify  citation  for  part 
301  continues  to  read  in  part  as  follows: 
Autharily:  26  U.S.C.  7805  •  •  • 

Par.  4.  Section  301.6109-1  is 
amended  as  follows: 

1.  Paragraph  (d)(2)(ii)  is  removed  and 
reserved. 

2.  Paragraph  (h)  is  redesignated  as 
paragraph  (i)  and  the  first  sentence  of 
newly  designated  paragraph  (i)(l)  is 
amended  by  removing  the  language 
"paragraph  (h)"  and  adding  "paragraph 
(i)"  in  its  place.  »   *-    -e-  i' 

3.  A  new  paragraph  (h)  is  added. 
The  addition  reaos  as  follows: 

S3(h.610»-1    Mantlfyiflg  mimbarB. 

(h)  Special  rules  for  certain  entities 
under  §  301 .  7701-3— (1)  General  rule. 
Any  entify  that  has  an  employer 
identification  number  (EIN)  will  retain 
that  EIN  if  its  federal  tax  classification 
changes  under  §  301.7701-3. 

(2)  Special  rules  for  entities  that  are 
disregarded  as  entities  separate  from 
their  owners— {i)  When  an  entity 
becmnes  disregarded  as  an  entity 
separate  from  its  owner.  Except  as 
otherwise  provided  in  regulations  or 
other  gmdance,  a  single  owner  entify 


that  is  disregarded  as  an  entify  separate 
fitam  its  owner  under  §  301.7701-3, 
must  use  its  owner's  taxpayer 
identifying  number  (TIN)  for  federal  tax 
purposes. 

(ii)  When  an  entity  that  was 
disregarded  as  an  entity  separate  from 
its  owner  becomes  recognized  as  a 
separate  entity.  If  a  single  owner  entify's 
classification  changes  so  that  it  is 
recognized  as  a  separate  entify  for 
federal  tax  purposes,  and  that  entify  had 
an  EIN,  then  the  entity  must  use  that 
EDM  and  not  the  TIN  of  the  single  owner. 
If  the  entify  did  not  already  have  its 
own  EIN,  then  the  entify  must  acquire 
an  EIN  and  not  use  the  TIN  of  the  single 
owner. 

(3)  Effective  date.  This  paragraph  (h) 
applies  to  changes  in  classification  that 
occur  on  or  after  the  date  on  which 
these  regulations  are  published  as  finnj 
regulations  in  the  Federal  Rogister. 

Par.  5.  Section  301.7701-2  is 
amended  as  follows: 

1.  Paragraph  (b)(8Ki)  is  amended  by 
revising  the  entries  for  Finland,  MalU, 
and  Norway. 

2.  Paragraph  (b)(8)(ii)(A)  is 
redesignated  as  paragraph  (b)(8)(u)(A)(l) 
and  the  language  "and"  at  the  end  of  the 
paragraph  is  removed 

3.  Paragraph  (b)(8)(ii)(B)  is 
redesignated  as  paragraph  (b)(8)(ii)(A)(^) 
and  the  period  at  the  end  of  the 
paragraph  is  removed  and  the  language 
";  and  "  is  added  in  its  place. 

4.  Paragraph  (b)(8)(ii)  heeding  and 
introductory  text  are  redesignated  as 
paragraph  (b)(8)(ii)(A)  heading  and 
introductory  text,  and  a  new  par^raph 
heading  is  added  for  paragraph  (b)(8)(ii). 

5.  Paragraphs  (b)(8)(ii)(A)(J)  and 
(b)(8)(ii)(B)  are  added 

6.  Paragraphs  (b)(8)(iii),  (bM8)(iv).  and 
(e)  are  revised. 

The  revisions  and  additions  read  as 
follows: 


1301.7701-2 
definitions. 


BueinaesentWee: 


(b)*  •  • 
(8)  •  •  • 
»)•  •  • 

Finland.  Julkinen  Osakeyhtio/Publlkt 
Aktiebolag 

Malta,  Public  Limited  Company 

Norway,  AUmant  Aksjeselskap 

•  •         •         •         • 

(ii)  Clarification  of  list  of  corpmtxtions 
in  paragraph  (b)(8Xi)  of  this  section— 
(A)  Exceptions  in  certain  cases.  *  *  * 

•  •        *        •        • 

{3)  With  regard  to  Malaysia,  a 
Sendirian  Berhad 
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(B)  Inclusions  in  certain  cases.  With 
regard  to  Mexico,  the  term  Sociedad 
Anonima  includes  a  Sociedad  Anonima 
that  chooaes  to  apply  the  variable 
capital  provision  of  Mexican  corporate 
law  (Sociedad  Anonima  de  Capital 
Variable). 

(ill)  Public  ctmipanies.  Fat  purposes 
of  paragraph  (bMSXi)  of  this  section, 
with  regard  to  Cyprus,  Hong  Kong. 
Jamaica,  and  Trinidad  and  Tobago,  the 
term  Public  f.imi»«iH  Company  includes 
any  Limited  Company  that  is  not 
defined  as  a  private  company  under  the 
corporate  laws  of  those  jurisdictions.  In 
all  other  cases,  where  the  term  Public 
Limited  Company  is  not  defined,  that 
term  shall  include  any  Limited 
Company  defined  as  a  public  company 
undnr  the  corporate  laws  of  the  raisvant 
jurisdiction. 

(iv)  Limited  companim.  Fw  purpoaes 
of  th^  paragraph  (bMS),  any  refareBce  to 
a  Limited  Company  includes,  as  the 
case  may  be.  companies  limited  by 
shares  and  companies  limited  by 
guarantee. 
•        «        •        •        • 

(e)  Effectire  date.  Except  as  otheiwise 
provided  in  this  paragraph  (e),  the  rules 
of  this  section  apply  as  of  January  1. 
1997.  The  refinreitce  to  the  Finnish, 
Maltese,  and  Norwegian  endtiea  in 
paragraph  (bKSMi)  of  this  section  is 
applicable  on  the  date  the  final 
regulations  are  published  in  the  Federal 
Register.  Any  Maltese  or  Norwegian 
entity  that  becomes  an  eligible  entity  as 
a  reMilt  of  peiagraph  (bX8X>)  of  this 
section  in  efhct  on  the  date  final 
regulations  are  published  in  the  Federal 
■agialer  may  elect  (within  75  days  of 
the  date  final  regulations  are  published 
in  the  Fedarai  legislBr)  to  be  classified 
for  federal  tax  pxirposes  as  an  oatity 
othu'  than  a  corporation  retroactive  to 
any  period  from  and  including  January 
1, 1997.  Any  Finnish  entity  that 
becomes  an  eligible  entity  as  a  resxilt  of 
paragraph  (bXSXi)  of  this  section  in 
efEsct  on  the  date  final  regulations  are 
published  in  the  Federal  lagialar  may 
elect  (within  75  days  of  the  date  final 
regulations  are  published  in  the  Fedarai 
■egisler)  to  be  classified  for  federal  tax 
purposes  as  an  entity  other  than  a 
corporation  retroactive  to  any  period 
from  and  including  September  1, 1997. 

Par.  8.  Section  301.7701-3  is 
amended  as  follows: 

1.  A  sentence  is  added  at  the  end  oi 
paragraph  (cMlMlv). 

2.  Paragraph  (cX2Xiii)  is  added. 

3.  A  headLogis  added  to  paragraph 
(dXlJ. 

4.  Paragraph  (f)  is  redesignated  as 
paragraph  (h)  and  newly  designated 
paragraph  (hXl)  is  revised. 


5.  Paragraphs  (f)  and  (g)  are  added. 
The  revision  and  additions  read  as 
follows: 


§301.7701-3 


(c)  •  •  • 
(1)  •  •  • 

(iv)  Limitation.  *  *  *  An  election  by 
a  newly-formed  eligible  entity  that  is 
afiisctive  on  the  date  of  foonation  is  not 
considered  a  change  for  purpoees  of  this 
paragraph  (cXlXiv). 
•        •        •        •        * 

(2)*   •   • 

(iii)  Changes  in  chssificatitm.  For 
purposes  of  paragraph  (cX2Xi)  of  this 
section,  if  an  election  imdbr  peragr^h 
(cXlXi)  of  this  section  is  made  to  change 
the  classification  of  an  entity,  each 
person  who  was  an  owmer  on  the  date 
that  any  transactions  under  paragraph 
(g)  of  this  section  are  deemed  to  occur, 
and  who  is  not  an  owner  at  the  time  the 
electiao  is  filed,  must  also  sign  die 
election.  This  paragraph  (cX2Xiii) 
applies  to  electicms  filed  on  or  sJker  the 
date  final  regulations  are  published  in 
the  Fedarai  KagielBr. 

(d)  Special  rules  fw  foreign  eligible 
sntftise— (1)  Definition  ofrelevxuice.  *  * 


(f)  Changs*  in  number  of  members  of 
an  entity — (1)  Associations.  The 
rlasnifirntinn  of  an  eligible  entity  as  an 
■aaodetion  is  not  afie^ed  by^y  change 
in  the  number  of  membws  of  the  entity. 

(2)  Partnerships  and  single  member 
entities.  An  eligible  entity  classified  as 
a  partnership  is  disregarded  as  an  entity 
separate  from  its  owner  as  of  the  date 
the  entity  has  only  one  member.  A 
sin^e  member  entity  disregarded  as  an 
entity  separate  from  its  owner  is 
classified  as  a  pattnership  as  of  the  date 
the  entity  has  more  than  one  member. 

(3)  Ef^ct  on  sixty  month  limitation.  A 
change  in  the  number  of  members  of  an 
entity  doea  not  result  in  the  creation  of 
a  new  oitity  for  purposes  of  the  sixty 
month  limitation  on  elections  under 
paragraph  (cXlKiv)  of  this  section. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (f): 

Ssaatph  I.  (i)  On  April  1. 1998.  A  and  B. 
U.&  panons.  focm  X.  a  forngn  el^ihte  antity. 
X  is  tiBstad  as  an  associatioD  under  the 
debult  provisioos  of  paragraph  (bXZXi)  of 
this  section,  and  X  does  not  maka  an  alactian 
to  be  classified  as  a  partnarsliip.  A 
subsequently  purchases  all  of  B's  interast  in 
X. 

(U)  Under  par^iraph  (Q(l)  of  this  section. 
X  continuM  to  be  classified  as  an  association. 
X.  however,  can  subaaqueody  elect  to  be 
disregarded  as  an  antity  sepeiate  bom  A.  The 


sixty  month  limitation  of  paragraph  (cKlKiv) 
of  this  section  does  not  prevent  X  bom 
making  an  election  because  X  has  not  made 
a  prior  election  under  paragraph  (cNlXi)  of 
this  section.  • 

Example  2.  (i)  On  April  1. 1998,  A  and  B. 
U.S.  peraons,  focm  X.  a  foreign  eligible  antity. 
X  is  treated  as  an  association  under  tlie 
default  provisions  of  paragraph  (b)(2K>)  of 
this  section,  and  X  does  not  make  an  election 
to  be  classified  as  a  partnership.  On  January 
1. 1999.  X  elects  to  be  classified  as  a 
paitaHship  efiective  on  that  date.  Under  tlw 
sixty  month  limitation  of  paragraph  (cXlKiv) 
of  this  section,  X  cannot  elect  to  be  classified 
as  an  association  until  January  1,  2004  (i.e., 
sixty  montlis  after  tiie  effactive  date  of  tiie 
election  to  be  claaaified  as  a  partnership). 

(ii)  On  June  1, 1999.  A  purchases  all  of  B's 
interest  in  X.  After  A's  purchase  of  B's 
interest.  X  can  no  longer  be  classified  as  a 
partnership  because  X  has  only  one  memhK. 
Under  parapaph  (fXZ)  of  this  section.  X  is 
disregarded  as  a  separate  entity  as  of  the  d^e 
A  beromes  the  only  member  of  X.  X. 
however,  is  not  treated  as  a  new  antity  ior 
purposes  of  paragraph  (cXlXiv)  of  this 
section.  As  a  result,  the  ahcty  month 
limitetion  of  paragraph  (cNlXiv)  of  this 
section  continuas  to  apply  to  X  and  X  cannot 
elect  to  be  classified  as  an  association  until 
January  1,  2004  (Le..  sixty  months  after 
January  1. 1999,  the  eflective  date  of  the 
electioa  b^  X  to  be  classified  as  a 
partaefship). 

(5)  Effective  date.  This  paragraph  (Q 
applies  as  of  the  date  the  final 
regulations  are  published  in  the  Federal 
KMlaiBr. 

^Elective  changes  in  classification — 
(1)  Deemed  treatment  (^elective 
change — (i)  Paitnership  to  association. 
If  an  eligible  entity  classified  as  a 
partnership  elects  under  paragraph 
(cXlXi)  of  this  section  to  be  claaaified  as 
an  association,  the  following  is  deoned 
to  occiu^  The  partnership  contributes  all 
of  its  assets  and  liabilities  to  the 
association  in  exchange  for  stock  in  the 
association,  and  immediately  thereeiter, 
the  pertnership  liquidates  by 
distributing  the  stock  of  the  assodatiaii 
to  its  partners. 

(ii)  Association  to  partnership.  If  an 
eligible  entity  classified  as  an 
association  elects  under  paragraph 
(cXlXi)  of  this  section  to  be  classified  as 
a  partnership,  the  following  is  deemed 
to  occvu:  The  association  distributes  all 
of  its  assets  and  liabilities  to  its 
shareholders  in  liquidation  of  the 
association,  and  immediately  thmeafter. 
the  shareholders  contribute  all  of  the 
distributed  assets  and  liabilities  to  a 
newly  formed  partnership. 

(iiij  Association  to  disregarded  entity. 
If  an  eligible  entity  classified  as  an 
association  elects  under  paragraph 
(cXlXi)  of  this  section  to  he  disregarded 
as  an  totity  separate  from  its  owner,  the 
following  is  deemed  to  occur  The 
association  distributes  all  of  its  assets 
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and  liabilities  to  its  single  owner  in 
liquidation  of  the  association, 
(iv)  Disregarded  entity  to  an 
association.  If  an  eligible  entity  that  is 
disregarded  as  an  entity  separate  from 
its  owner  elects  under  paragraph 
(c)(l)(i)  of  this  section  to  be  classified  as 
an  association,  the  following  is  deemed 
to  occur  The  owner  of  the  eligible 
«itity  contributes  all  of  the  assets  and 
liabilities  of  the  entity  to  the  association 
in  exchange  for  stock  of  the  association. 

(2)  Effect  of  elective  changes.  The  tax 
treatment  of  a  change  in  the 
classification  of  an  entity  for  fisderal  tax 
purposes  by  election  under  paragraph 
(c)(l)(i)  of  this  secticHi  is  determined 
imder  all  relevant  provisions  of  the 
Internal  Revenue  Code  and  general 
principles  of  tax  law,  inclutUng  the  step 
tiansaction  doctrine. 

(3)  Timing  of  election.  An  election 
under  paragraph  (c)(l)(i)  of  tiiis  section 
that  changes  the  classification  of  an 
eligible  entity  for  federal  tax  purposes  is 
treated  as"occiUTing  at  the  start  of  the 
day  for  which  the  election  is  effective. 
Any  transactions  that  are  deemed  to 
occiu-  under  this  paragraph  (g)  as  a 
result  of  a  change  in  classification  are 
treated  as  occurring  immediately  before 
the  close  of  the  day  before  the  election 
is  effective.  Fot  example,  if  an  election 
is  made  to  change  the  classification  of 
an  entity  from  an  association  to  a 
partnership  eflective  on  January  1,  the 
deemed  transactions  specified  in 
paragraph  (gKl)(ii)  of  this  sectiwi 
(including  the  liquidation  of  the 
association)  are  treated  as  occurring 
immediately  before  the  close  of 
December  31  and  must  be  reported  by 
the  owners  of  the  entity  on  December 
31.  As  a  result  the  last  day  of  the 
association's  taxable  year  will  be 
December  31  and  the  first  day  of  the 
partnership's  taxable  year  will  be 
January  1. 

(4)  Effective  date.  TTiis  paragraph  (g) 
applies  to  elections  that  are  filed  on  or 
after  the  date  the  final  regulations  are 
published  in  the  Federal  Register. 

(h)  Effective  date-{\)  In  general 
Except  as  othra^se  provided  in  thi« 
section,  the  rules  of  this  section  are 
applicable  as  of  January  1. 1997. 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Servic* 
31CFRPart208 

RIN  1S10-AA56 

Management  of  Fedarai  Agency 
Disbursemants:  Haaring  hi  Los 
Angelas,  CA 

AQBICY:  Financial  Management  Service. 
Fiscal  Service,  Treasiuy. 

ACTION:  Proposed  rule;  notice  of  public 
heering. 


Mcfaari  P.  Delan, 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc  97-28165  Filed  10-27-97;  8:45  am] 
I  OOOC  483».eMI 


SUMMAirr:  This  document  schedules  an 
additional  public  heering  on  proposed 
regulations  relating  to  the  govonment's 
use  of  electronic  fimds  transfer  to  make 
all  Federal  payments,  with  the 
exception  c^tax  refunds,  after  Januarv  1 
1999.  '    ' 

DATES:  There  will  be  a  public  hearing  in 
Los  Angeles  on  Tuesday,  December  9, 
1997  beginning  at  9:00  a.m.  Requests  to 
testify  at  the  hearing  and  outlines  of 
testimony  must  be  received  by 
December  1. 

AOOAESSES:  TTie  public  hearing  in  Los 
Angeles  will  be  held  at  the  Federal 
Reserve  Bank.  The  Bank  is  located  at 
950  S.  Grand  Avenue.  Los  Angeles. 
California.  90015. 

Send  requests  to  testily  and  outlines 
of  testimony  to  Martha  Thomas- 
MitdielL  See  FOR  RmnCR  a«:0RMAT10N 
CONTACT. 

FOR  FURTHER  MFORMATION  CONTACT: 
Martha  Thomas-Mitchell  at  (202)  874- 
6757  or  at  Internet  address 
martha.thomas- 

mitchellOfins.sprint.com.  The  following 
toll  free  number  is  also  available  for 
registr^on  information  and  inquiries: 
1-800-344-0218  (hours  of  operation  are 
7:00  a.m.— 5:00  p  jn.  Pacific  Standard 
Time).  For  genoal  information  on  the 
proposed  regulation,  contact  Robyn 
Schulhof  at  (202)  874-6754  or  Diana 
Shevlin  at  (202)  874-7032. 

SUPPLEMOITARY  INFORMATION:  A  notice 
of  proposed  rulanaldng  appearing  in 
the  Federal  Register  cm  September  16, 
1997  (62  FR  48714)  announced  that 
three  public  hearings  would  be  held  in 
Dallas,  New  York  Qty,  and  Baltimore. 
This  notice  adds  an  additional  hearing 
in  Los  Angeles. 

Dated:  October  23. 1997. 
Midiael  T.  Smokovkh. 
Deputy  Commissioner. 
(PR  Doc  97-28523  Filed  10-27-97;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HaaNh  Cara  Financing  Adnrinislratlon 
42CFRChaplarlV 

tHCFA-1007-N] 

Mwicara  Progfam;  Meetings  of  ttia 
Nagotiated  Rulemaking  Commlttae  on 
the  Providar-sponsofed  Organization 
Soh^ancy  Standarda 

AOCNCV:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Notice  of  meetings. 


SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  the  dates  and 
locations  for  the  second  through  sixth 
meetings  of  the  Negotiated  Rulemaking 
Conunittee  on  the  provider-sponsored 
organizatitm  (PSO)  solvency  standards. 
The  purpose  of  this  committee  is  to 
negotiate  the  development  of  an  interim 
final  rule  establishing  solvency 
standards  for  provider-sponsored 
CHganizaticms  imder  Part  C  of  the 
Medicare  program,  as  statutorily- 
mandated  by  the  Balanced  Budget  Act 
of  1997.  These  meetings  are  open  to  the 
public 

DATES:  TTie  five  scheduled  meetings  will 
be  held  on  November  12-14, 1997; 
December  3-5. 1997;  January  fr-8. 1998; 
January  27-29. 1998;  and  February  1ft- 
20. 1998.  The  hours  of  the  meetings  are 
9:00  a.m.  to  5:00  p.m.  on  the  first  two 
days  of  each  meeting  and  8:00  a.m.  to 
3:00  p.m.  on  the  thinl  day  of  each 
meeting. 

ADDRESSES: 

•  November  12, 13,  and  14, 1997.  at 
The  Phoenix  Park  Hotel.  520  N.  Capitol 
St.,  NW.  Washington.  DC  20001;  (202) 
638-6900; 

•  December  3,  4.  and  5.  1997,  at  the 
Holiday  Inn  Capitol.  550  C  St.  SW, 
Washington,  DC  20024;  (202)  47&-I000; 

•  January  6,  7,  and  8. 1998,  at  The 
Phoenix  Park  Hotel  at  the  above 
address: 

•  January  27.  28.  and  29, 1998,  at  The 
Phoenix  Park  Hotel;  and 

•  February  18, 19,  and  20, 1998.  at 
The  Phoenix  PaA  Hotel. 

FOR  FURTHER  INFORMATION:  Inquiries 
regarding  these  meetings  should  be 
addressed  to  Maureen  Miller,  Health 
Care  Financing  Administration,  Center 
for  Health  Plans  and  Provides,  Room 
S3-21-1 7,  7500  Security  Boulevard. 
Baltimore.  Maryland  21244,  (410)  786- 
1097. 
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SUPPLBfENTARY  IffCMUTION:  The 
Balanced  Budget  Act  (BBA)  of  1997 
establishes  a  aew  Medicaie+Choice 
program  under  pait  C  of  title  XVm  of 
the  Social  Security  Act  (the  Act).  Under 
this  program,  an  eligible  individual  may 
elect  to  receive  Medicare  benefits 
through  enrollmeirt  in  a 
Medicare>Choice  plan  that  has  a 
contract  with  us,  which  may  include  a 
health  plan  offered  by  a  provider- 
sponsored  organization.  The  BBA 
establishes  a  definition  of  PSOs  that  will 
be  further  clarified  in  fc»thcoming 
regulations.  Section  4001  of  the  BBA 
mandates  an  expedited  and  modified 
negotiated  ruJemaking  process  for 
establishing  solvency  standarxls  for 
PSOs.  The  standards  must  be  published 
as  an  Intaim  final  rule,  subject  to 
comment,  by  April  1, 1998. 

Undo-  the  BBA.  the  Negotiated 
Rulemaking  Onnmittee  is  required  to 
report  to  the  Secretary  by  January  1. 
1998,  regarding  its  progress  and  whether 
it  is  likely  to  achieve  consensus.  The 
Committee  is  required  to  repcHt  its 
proposed  standards  to  the  Secretary  by 
March  1, 1998.  If.  however,  the 
Gimmittee  reports  on  ]anuary  1st  that  it 
has  failed  to  make  significant  progress 
or  that  consensus  is  luilikely  within  the 
assigned  time  frame,  the  CcHnmittee  wiU 
be  tominated  and  publication  of  a  rule 
will  proceed  using  other  rulemaking 
procedures. 

The  Committee  held  its  first  meetings 
on  October  20,  21,  and  22. 1997.  At 
these  meetings,  presentations  wen 
made  that  related  to  health  plan 
solvency,  and  the  Committee  discussed 
how  to  address  the  principal  issues  and 
how  to  pioceed  in  developing  solvency 
standards, 

The  announced  future  meetings  are 
open  to  the  public  without  advance 
registration.  Public  attendance  at  the 
meetings  may  be  limited  to  space 
available.  A  summary  of  all  proceedings 
will  be  available  for  inspection  in  room 
309-G  of  the  Department's  offices  at  200 
Independence  Avenue.  SW. 
Washingttm.  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (Phone:  (202)  690-7890).  or  can 
be  accessed  through  the  HCFA  bitemet 
site  at  http://www/hc£a.gov/medicare/ 
mgdcarl  .htm.  Additional  infcHmation 
related  to  the  Committee  will  be 
available  on  the  web  site. 

(Section  1851  of  the  Social  Security  Act  (42 
U.S.C  139SW-21  and  section  10(a)  of  Public 
Law  92-463  (S  U.S.Q  App.  2,  section  10(a)]: 
45  CF.R.  Part  11) 

(Catalog  of  Federal  OooMStic  Assistance 
Pragram  No.  93.773.  Medicaro— Hospital 
fauunaca;  and  Program  No.  93.774. 
Medicare — Supptamentaiy  Medical 
Insurance  Progtam) 


Dated:  October  24, 1M7. 
NaKjr-Aui  Min  DeParIa, 
Deputy  Adnuaatjutor,  Heaith  Can  Financing 
AdnunttUvlion. 

(FR  Doc.  97-28876  FUsd  10-27-97: 8.^45  ami 
coos  4ias-e»-# 


DEPARTMENT  OF  THE  INTERIOR 

FMi  and  WUdlif*  Swvic* 

SOCFRPartIT 
RW1018-AE00 

Endangered  and  Threatened  WMM» 
and  Ptants;  Extanalon  of  Commant 
Parted  on  PropoMd  Rula  and  Draft 
Environreantal  Impact  Slalainant  for 
Qrtzzty  Baar  Racovary  In  tha  Biaarroot 


Cascades  ecoe3rstem  in  northwestern 
Washington,  the  Northern  Continental 
Divide  ecosystem  in  Montana,  and  the 
Yellowstone  ecosystem  in  Montana, 
Wyoming,  and  Idaho.  The  purpose  of 
th^  reintroduction  is  to  reestablish  a 
viable  grizzly  bear  population  in  the 
Bitterroot  eco63rstem  in  east-central 
Idaho  aiKl  adjacent  areas  of  Montana, 
one  of  six  grizzly  recovery  areas 
identified  in  the  Grizzly  Bear  Recovery 
Plan.  Potential  efiects  of  this  proposed 
rule  are  evaluated  in  a  draft 
Environmental  Impact  Statement 
released  concurrently  with  the 
publication  of  the  proposed  rule.  This 
grizzly  bear  reintroduction  does  not 
conflict  with  existing  or  anticipated 
Federal  agency  actions  or  traditional 
public  uses  of  wilderness  areas  or 
surrounding  lands. 


agbiCT:  Fish  and  WUdtifs  Service. 

Interior. 

action:  Propoeed  r\ile:  extension  of 

comment  period. 

summary:  The  Fish  and  Wildlife  Service 
provides  notice  that  the  comment 
period  is  being  extended  tm  the 
proposed  rule  to  establish  a 
nonessential  experimental  population  of 
grizzly  bears  in  the  Bitterroot 
Ecosystem.  All  interested  parties  that 
have  not  done  so  we  invited  to  submit 
commoits  on  this  proposal. 
DATES:  Comments  will  be  accepted  until 
December  1. 1997. 
AOORESSES:  Written  comments  and 
materials  should  be  addressed  to  Dr. 
Christopher  Servheen.  U.S.  Fish  and 
Wildlife  Service  Project  Leader. 
Bitterroot  Grizzly  Bear  EIS.  P.O.  Box 
5127.  Missoula,  Montana  59806. 
FOR  FURTHER  MFORMATION  CONTACT: 
Dr.  Christopher  Servheen,  Grizzly  Bear 
Recovery  Coordinator  (see  A00RESSE8 
above),  at  telephone  (406)  243-4903. 

SUPPLEMBfTARV  affORMATKlN: 
BackgrooiMl 

The  U.S.  Fish  and  Wildlife  Service 
(Service)  proposes  to  reintroduce  the 
grizzly  bear  ('Jrsus  orctos  honibilis],  a 
threatened  species,  into  east-central 
Idaho  and  a  portion  of  western 
Montana.  On  July  2. 1997,  the  Service 
pubUshed  a  proposed  rule  (62  FR 
35762)  to  establish  a  ntmessential 
experimental  population  pursuant  to 
section  10(j]  of  the  Endangered  Species 
Act  of  1973.  as  amended.  Grizzly  bear 
populations  have  been  extirpated  from 
most  of  the  lower  48  United  States. 
They  presently  occur  in  populations  in 
the  Cabinet/Yaak  ecosystem  in 
northwreston  Montana  and  north  Idaho, 
the  Selkirk  ecosystem  in  north  Idaho 
and  northeastern  Washington,  the  North 


Pablic 


Solicited 


The  comment  period  on  this  proposal 
is  sdieduled  to  close  on  November  1. 
1907.  To  accommodate  verbal  requests 
and  because  of  the  extensive  interest  in 
the  proposal,  the  Service  extends  the 
comment  period.  Written  comments 
may  now  be  submitted  until  Deoembo- 
1. 1997.  to  the  Service  office  identified 
in  the  ADDRESSES  section  above.  All 
comments  must  be  received  before  the 
close  of  the  comment  period  to  be 
considered. 


The  author  of  this  notice  is  Olin  Bray. 
U.S.  Fish  md  Wildlife  Service.  P.O.  Box 
25486.  OTC.  Dmver.  CO  80225-0486: 
telephone  (303)  236-7400.  extension 
249. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seq.). 

DUed:  Octobar  22, 1997. 
Ma^k  O.  Morgenwerlr, 
Ragional  Unctor,  Denver.  Colorado. 
(FR  Doc  97-284«l  Filed  10-27-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaphartc 
Administration 

SOCFRPwtaOO 

[Docfcet  No.  970629214-7214-01;  la 
0820878] 

RIN0848-AJ78 

Magnuson-Stevans  Act  Provlsiona; 
OlMarvar  Health  and  Safaty 

AQBICY:  Naticmal  Marine  Fisheries 
Service  (NMFS),  Naticmal  Oceanic  and 
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Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  extension  of 
cmnment  period. 


SUMMARY:  NMFS  extends  lor  30  days  the 
comment  period  Cor  the  proposed  rule 
about  guidelines  to  ensure  observer 
health  and  safety. 

DATES:  Commmts  must  be  received  by 
November  21. 1997. 
ADDRESSES:  Send  conunents  to  Gary 
Madock,  Director,  Office  of  Sustainable 
Fiaheriea.  NMFS.  1315  East- West 
Highway.  Silver  Spring.  MD  20910. 
WR  FURTHER  MFORMATION  CONTACT: 
William  J.  Bellows,  301-713-2341. 

•«»»'LB»TARr  ^formation: 

Backgnmiid 

Hie  Magnuson-Stevens  Act.  as 
■mended  (16  U.S.C  1801  et  seq.).  the 


Marine  Mammal  Protection  Act,  as 
amended  (16  U.S.C.  1361  et  seq.\  and 
the  Atlantic  Tunas  Convention  Act.  as 
amended  (16  U.S.Q  971  et  seq.) 
authcmze  the  Secretary  of  Commote  to 
i>tation  observers  aboard  commercial 
filling  vessels  to  collect  required 
sdentific  data  Cor  the  purposes  of 
fishery  and  protected  species 
conservation  and  management, 
monitoring  incidental  mortality  and 

serious  ii^ury  to  marine  mammals  and 
to  other  species  listed  under  the 
Endangered  Species  Act.  and 
monitoring  compliance  with  existing 
Federal  regulations.  In  addition, 
pursuant  to  the  South  Pacific  Tuna  Act 
of  1988  (16  U.S.C  973  et  teq.).  observers 
may  be  required  in  the  South  Pacific 
Tuna  Fishery. 

A  propoeed  rule  was  published  on 
Septembw  22, 1997  (62  FR  49464).  in 


which  guidelines  were  proposed  lor  die 
purpose  of  ensuring  observer  health  and 
safety  while  aboard  a  vessel  and  at  the 
time  of  boarding  and  disembarking.  The 
30-day  comment  period  ended  October 
22, 1997.  One  comment  was  received;  it 
requested  an  extension  of  the  comment 
period. 

NMFS  is  interested  in  receiving 
comments  and  is  extending  the 
comment  period  through  November  21 
1997. 

This  notice's  comment-period 
extension  has  been  detetmined  to  be  not 
significant  for  purposes  of  E.0. 12866. 

Dated:  Octobar  21. 1997. 
Gary  C  Madock. 

Director.  Office  of  Sustainable  ficAeries. 
National  Marine  Fishmet  Service.  -v- 

(FR  Doc  97-28440  FiM  10-27-97;  8.-45  am) 
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Notices 


VoL  52.  Na  200 
TooMlay.  October  2S,  1997 


Thto  MCion  ol »»  FEDERAL  REGBTCT 
conMns  <locunMms  oSmt  Vwn  n^M  or 
prapoMd  nrfM  tat  a»  applnbto  to  tw 
puMc.  NoNcw  of  hMring»and  i 


n*ig«. 


of  sirihOiRy.  Mng  of 


of 

of 


•nd  lundions  m 

in** 


DEPARTMBUT  OF  AOnCULTURE 


R«vMon  of  ttw  Latid  and 


Oook, 


Forest  Sovice,  USDA. 

ACnOM:  Notice;  reopening  of  mmment 
period  on  Notice  of  Intent 


r.  On  August  29, 1997,  the 
USOA-Forast  Service  published  a  Notice 
of  Intent  to  prepare  an  Bnvinnunantal 
Impact  Statement  for  revising  the 
Chippewa  and  Superior  Land  and 
Raaource  Management  Plans.  The 
Coounent  period  on  that  notice  doeed 
on  October  28. 1997.  The  Forest  Service 
has  reopened  the  comment  pehod  until 
Novomber  28. 1997  to  allow  anothor 
thiitj  one  days  for  public  comment 
fffKTWCOATM:  The  Comment  period 
will  and  on  November  28, 1907. 

rat*  RWTHBt  wrOflATWH  OOMTACr:  For 
further  information  contact  Duane  Lula. 
ForaM  Planner.  (218)  626-4383.  TTY 
(218)  626-4399. 

auPWJMPfTAirr  ■yowunoN:  Send 
written  comments  on  the  Notice  of 
Intent  to:  Forest  Plan  Revision. 
Chippewa  and  Superior  National 
Forests.  Route  3,  Box  244,  Cass  Lake. 
MN  56633-8929.  Direct  electroilic  mail 
to:  chippe  w  aJuuithemnetcom  (ATTN: 
Forest  Plan  Revision). 

Octobar  21. 1997. 


[FR  Doa  97-28349  Flbd  10-27-97;  8.-45  am) 

O^ARTMBfT  OF  AQMCULTURE 

lActMnMiiy 
:  Rural  Telephone  Bank.  USDA. 


ACnOM:  Staff  Kiefing  for  the  Board  (tf 

Directors. 

TWE  «ND  OATC  2  pjn.,  Wednesday. 

Novambw  5. 1997. 

nJkCC:  Room  5068.  South  Building. 

DnMTtment  of  Agriculture,  1400 

Independence  Avenue.  SW.. 

Waahington.  Da 

STATUS:  Open. 

IMTFBM  TO  BE  OMCUSKDi  General 

discussion  involving  the  1996  Telecom 

Act  and  univosal  service;  the  budget  for 

FY  1996;  directors'  lialrility  insurance; 

allowance  for  loan  losses  reeerve;  and 

administrative  issues. 

ACnOM:  Stockholders' Meeting. 

TWE  AND  DATE  10  aon..  Thursday. 

Novembw  6. 1997. 

RACE:  The  Williamsburg  Room,  Ro(»n 

104-A.  Jamie  L.  Whitten  Building. 

Departmmt  of  Agriculture.  1400 

Independence  Avenue.  SW.., 

Washington.  DC 

STATU:  Open. 

MATTERS  TO  BE  COHMDfWn  The 

following  matters  have  been  placed  on 

the  agenda  Cor  the  stockholders' 

meeting: 

1.  Call  to  order. 

2.  Establishment  of  a  quorum. 

3.  Action  on  the  November  16. 1904. 

Minutes. 

4.  Secretary's  aimaal  rep<»t  oa  loans 

approved  in  FY  1997. 

5.  Treasurer's  annual  rep(Ht  on  FY  1997. 

6.  New  Business. 

7.  Ad)oummenL 

ACnON:  Regular  Meeting  of  dw  Board  of 

Directors. 

TWE  AND  DATE:  Immediately  following 

the  stockholders'  meeting.  Thursday. 

November  6. 1997. 

PLACE:  The  Williamsburg  Room,  Room 

104-A,  Jamie  L.  Whitten  Building. 

Department  of  Agriculture,  1400 

Independence  Avenue,  SW., 

Washington.  DC. 

status:  Open. 

MATTBIS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  Board  of  Directors 

meeting: 

1.  Call  to  order. 

2.  Action  on  the  August  22. 1997, 

Minutes. 

3.  Report  on  loans  approved  in  fourth 

quarter  FY  1997. 

4.  Summary  of  fin«nri«l  activity  for 

fourth  quarter  FY  1997. 


5.  Considwation  of  modifirations  to  the 

calculation  for  determining  the 
allowance  for  loan  losses  lesorve. 

6.  Establish  date  and  location  of  next 

regular  Board  nteeting. 

7.  AdfoummenL 


CONTACT  HWSON  PON  NONE  WTONMATIOW. 
Robert  Petars,  Assistant  Governor,  Rural 
Telephone  Bank.  (202)  720-9554. 

OMmL-  Octotar  22. 1997. 


Deputy  Commor,  Rural  Tahpitooe  BanL 
EFK  Doc.  97-28595  Ftbd  10-24-97;  9:56  tmi 


C0MM»8I0N  ON  CIVIL  mOHTS 


)  aid  None*  of  Public 
or  ino  woiwwcnBui  MBVMory 
CoranilllBO 


Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  conference  of  the 
Connecticut  Advisory  Committee  to  the 
Commission  will  convene  at  QKM)  a.m. 
and  ad)oum  at  4:00  p.m.  on  Wednesday. 
Novaid»r  12. 1997,  and  Thursday, 
November  13, 1997.  at  the  Tauiig 
I,w^m<ng  Center,  Library  Resource  Room 
(Room  501).  Naugatuck  Valley 
Community-Te(±iiiical  College,  750 
Chase  Parlnny,  Wateibury,  Connecticut 
06708.  The  purpose  of  the  coniarence  is 
to  bring  together  subject  mrtter  exports, 
civil  r^hts  leedors.  and  public  ofiBdala 
to  inform  the  Committee  and  the  pnbUc 
on  major  civil  rights  issues  and  discuss 
their  possible  solutions. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Neil  Macy,  860- 
242-7287,  planning  subcommittee 
Chairperson  Patrick  J.  Johnson,  Jr..  860- 
242-9577,  or  Ki-Taek  Chun.  Director  of 
the  Eastern  Regional  OfBce,  202-376- 
7533  (TDD  202-376-8116).  Heering- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  intopreter  should  contact 
the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 
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Dated  at  Washington.  DC.  Octobar  16. 
1997.  ' 

Caral4MBari*y. 

Chief.  Regional  Programs  Coordination  UniL 
IFR  Doc  g7-2M51  Filed  10-27-97;  8:45  am] 


COMIISSIGN  ON  CIVIL  nOHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Idaho  Advisory  Committee 

Notice  is  hereby  given,  pursiiant  to 
Ae  provisions  of  the  rules  and 
r^iilations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the  Idaho 
Advisory  Committee  to  the  C«nnusrion 
will  convene  at  1:00  pjn.  and  adjourn 
at  5.-00  p.m.  on  Novonber  7, 1997,  at  the 
Best  Western  Burley  Inn,  800  North 
Overland  Avenue.  Burley,  Idaho  83318. 
The  purpose  of  the  meeting  is  to  hear 
presentaticMis  on  problems  which 
Hispanics  are  encountoing  in  the  Cassia 
County  area. 

Perrons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Conmiittee  Cliairperson  Rudolph 
Wilson,  208-336-4949,  or  Philip 
Moatez,  Director  of  the  Western 
Regional  OfBce,  213-894-3437  (JDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  OfBce  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dited  at  Washington,  DC.  October  14. 
1997. 

CaiaUMHiirlay, 

Chief,  Regional  PngmauCoordinatioa  Unit 
(FR  Doc  97-28447  PiM  10-27-97;  8:45  am) 


Persons  desiring  additional 
informaticn.  or  planning  a  presoitation 
to  the  Ounmittee.  should  contact 
Melvin  L  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commissioii. 

Dated  at  Washington,  DC,  Octobar  20 

1997. 

Caral-LaaHariajr. 

Chief,  Regional  Programs  Coordinatim  Unit 
(FR  Doc  97-28452  Filed  10-27-97;  8:45  am] 


COMMSSION  ON  OVR.  nOHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Mississippi  Advisory  Committee 


COMMISSION  ON  CIVIL  RIQHTS 

Agen^  end  Notice  of  Public  Meeting 
Of  the  Kansas  Advisory  CommitlBe 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regijatians  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Kansas  Advisory  Committee  to  the 
Commission  will  convene  at  8:00  ajn. 
and  adjourn  at  12:30  p.m.  on  Thursday. 
November  20, 1997,  at  the  State  Capitol 
300  S.W.  10th  Street,  Room  313-S. 
Topeka,  Kansas  66603.  The  purpose  of 
the  meeting  is  planning  and  to  hold  a 
briefing  on  eqiul  employment 
opportunity  in  State  government 


Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regiUations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Mississippi  Advisory  Committee  to  the 
Commission  will  convene  at  6:00  pan. 
and  adjourn  at  S.-OO  p  jn.  on  Thursday, 
November  20, 1997,  at  the  Holiday  hm- 
Vicksburg.  3330  Clay  Street.  Vicksburg. 
Mississippi  39180.  The  Committee  will 
reconvene  at  8:30  ajn.  and  adjourn  at 
12.-00  p.m.  on  Friday,  November  21, 
1997.  The  purpose  of  the  meeting  is  to 
discuss  a  draft  report  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presoitation 
to  the  Committee,  should  contact 
Melvin  L  Jenkins.  Director  of  the 
Central  Regional  Office.  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
p«sans  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Waahingnm.  DC.  October  14, 
1997. 

Caral-Laelim^ay, 

Chief  Regional  Programs  Coordination  Unit 
IFR  Doc  97-28447  FiW  10-27-97;  8:45  am] 
coacs*»-at-p 


COMMISSION  ON  CIVH.  RIQHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Hampshire  Advisory 
Commtttee 

Notice  is  her^y  given,  pursuant  to 
the  provisicms  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Hampshire  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  ajn. 
and  adjourn  at  12:30  pjn.  on  Monday, 
November  17, 1997,  at  the  Law  Offices 
of  Nixon,  Raiche,  Manning  and  Brandi. 
77  Central  Street.  Manchester,  New 
Hampshire  03101.  The  purpose  of  the 
meeting  is  to  discuss  and  plan  future 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
C<Mnmittee  Chairperson  Robert  Raidie. 
603-669-7070,  or  Ki-Taek  Chun. 
Director  of  the  Eastern  Regional  Office 
202-37&-7533(TDD202-37fr-8116).   ' 
Hearing-impaired  perstms  w*o  will 
attoad  the  meeting  and  require  the 
services  of  a  sign  hingiiage  interpreter 
should  contact  the  R^onal  Office  at 
least  ten  (10)  working  days  \mkm  tlM 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rxiles 
and  regulations  of  the  Commission. 

Dated  at  Waahingftwi.  DC.  Octobar  IS. 
1997. 

CarsMMHvlBy. 

Chief.  R^ioaal  Programs  Cootdination  Unit 
(FR  Doc  97-28450  Filed  10-27-97;  8:45  am] 
mujm  coot  ta»-e%-* 


COMMIgaON  ON  aviL  RIGHTS 

Agenda  and  Notice  of  Public  Meedng 
of  the  Utah  Advisory  Commltlae 

Notice  is  herriiy  given,  pursuant  to 
the  provisions  of  tlM  rules  and 
regulations  of  the  U.S.  Commissioo  on 
Civil  Righta,  that  a  meeting  of  the  Utah 
Advisory  Committee  to  the  Commissicn 
will  convene  at  6:00  pjn.  and  adjourn 
at  8:00  p.m.  on  Thursday,  November  6, 
1997.  at  the  Hilton  Hotel,  150  West  500 
South.  Salt  Lake  Qty,  Utah  84101.  The 
purpose  of  the  meeting  is  to  discuss  the 
status  of  the  emplo3anent  discrimination 
project,  and  plan  future  program 
activities. 

Perscms  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Michael  N. 
Martinez,  801-261-8169,  or  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1400  (TDD 
303-866-1049).  Hearing-in^Mured 
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persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  st  Washingtoa.  DC.  Octobar  14. 
1997. 

Caral-LM  Horlajr, 

Chief,  Regional  Ptogmma  Coordination  Unit 
(FR  Doc  97-28449  Filed  10-27-97:  8:45  am) 


COMMSSION  ON  CIVIL  RIGHTS 

AgMidiMid  Notfc#  of  PubUc  MMlIng 
of  tlw  WMt  Vlfginia  Advisory 


DEPARTMENT  OF  COMMERCE 

Buraau  of  the  Consus 
[Dockat  No.  M1213366-7236-0Z] 

Census  Tract  Program  for  Census 
2000-fln8l  Crttsris 

agency:  Bureau  of  the  Census. 

Commerce. 

action:  Notice  of  final  program. 


Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Conmiission  on 
Civil  Rights,  that  a  meeting  of  the  West 
Virginia  Advisory  Committee  to  the 
Commission  will  convene  at  12:45  pan. 
and  adjourn  at  4:30  p.m.  on  Wednoday, 
November  19, 1997,  at  the  Raleigh 
County  Public  Libmry,  221  N.  Kanawha 
S&eet.  Beckley.  West  Virginia  25801. 
The  purpose  of  the  meeting  is  to  plan  its 
project  activity  for  FY  '97-98.  and 
receive  information  from  invited  guests 
on  civil  rights  issues  in  Beckley,  West 
Virginia. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Gregory  T. 
Hinton.  304-367-4244.  or  Ki-Taak 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
schedxiled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  WMhi^ton,  DC.  October  20, 
1997. 

Carol-Lsa  Hvlqr. 

Chief ,  Raptmal  Proffxxms  CootxUnation  Uiut. 
[FR  Doc  97-28453  Filed  10-27-97;  8:45  am] 


Census  tracts  are  relatively 
permanent  small-area  geographic 
divisions  of  a  county  or  statistically 
equivalent  entity '  defined  for  the 
tabulation  of  decennial  census  data  and 
selected  other  statistical  programs.  The 
primary  goal  of  the  census  tract  program 
is  to  provide  a  geographic  unit  that  has 
stable  boundaries  betwreen  decennial 
censuses.  Other  goals  include  the 
identification  of  geographic  areas  that 
represent  meaningful  geographic 
divisions  of  a  county  based  on  economic 
or  social  interaction,  significant 
topographic  diffierences  within  a  cotinty. 
or  a  certain  degree  of  demographic 
homogeneity  at  the  time  of  original 
delineation.  The  Census  Bureau  uses 
census  tracts  to  tabulate  and 
disseminate  a  wide  variety  of  data.  For 
Census  2000,  census  tracts  will  be 
established  across  the  entire  area  of  the 
United  States.  Puerto  Rico,  and  the 
Island  Areas  <  American  Samoa.  Guam, 
die  Northern  V  iriana  Islands,  and  the 
Virgin  Islands  of  the  United  States). 
C^sus  tracts  first  appeared  in  the 
1910  census  when  looal  officials  in  eight 
of  the  larger  cities  delineated  these 
areas.  In  the  1910, 1920.  and  1930 
censuses,  the  Census  Bureau  published 
census  tract  data  as  special  tabulations; 
in  1940,  the  Coosus  Bureau  began 
uocluding  census  tract  data  in  its 
standard  publications.  The  number  of 
data  subjects  and  the  amount  of  data,  as 
well  as  the  number  of  counties 
containing  census  tracts,  increased  in 
every  census  through  1990.  For  the  1990 
census,  the  Census  Bureau  inaugurated 
complete  nationwide  coverage  and 
statistics  for  census  tracts  or  statistically 
equivalent  entities  known  as  block 
numbering  areas  (BNAs).  For  Census 
2000.  the  C«isus  Bureau  will'combine 
the  similar  programs  into  a  single 
census  tract  {Hogram. 


*  tacludw  p»<ihM  in  LoiiitiwM;  howmgh*  and 
stamm  iraw  in  Alaaka:  indapaodaot  dtiw  to 
MMyland.  Misnuri.  Nnrada.  and  Vir^nia:  that 
portion  of  YaUowstooa  National  Park  in  Montana: 
diathcts/islands  in  Amencan  Samoa,  the  main 
islands  of  the  Virgin  Ulanda  of  the  United  States: 
municipalities  in  the  Nofthani  Mariana  Islands: 
munidpios  in  Puerto  Rico,  ihe  entire  area 
constituting  the  District  of  Columbia:  and  the  entire 
ana  ooostituting  Guam.  This  notice  will  rafar  to  all 
thaaa  aotitias  coUactrvaiy  aa  "countias.'' 


To  determine  the  boundaries  and 
identification  numbers  of  census  tracts, 
the  Census  Bureau  offera  a  program  to 
local  participants,  such  as  locally 
identified  agencies  and  American 
Indian  tribal  officials,  whereby  they  can 
review  and  update  the  boundaries  of  the 
census  tracts  and  BNAs  delineated  for 
the  1990  census  and  suggest  revisions 
according  to  the  criteria  developed  and 
promulgated  by  the  Census  Bureau.  The 
Census  Bureau  will  then  review  the 
resulting  Census  2000  census  tract  plans 
for  conformance  to  these  criteria.  The 
Cens\is  Bureau  does  not  take  into 
account  or  attempt  to  anticipate  any 
nonstatistical  uses  that  may  be  made  of 
census  tracts,  nor  will  the  Census 
Bureau  modify  the  definition  of  census 
tracts  to  meet  the  requirements  of  any 
nonstatistical  program. 

The  Census  Bureau  is  now  publishing 
final  criteria  for  the  delineation  of 
census  tracts  for  Census  2000.  These 
criteria  will  apply  to  the  50  states,  the 
District  of  Colimibia,  American  Indian 
and  Alaska  Native  areas,  Puerto  Rico, 
and  the  Island  Areas.  The  Census 
Bureau  may  modify  and,  if  necessary, 
reject  prtrposals  for  censxis  tracts  that  do 
not  meet  the  criteria  established 
following  this  notice. 

In  addition  to  these  final  criteria,  this 
notice  iiududes  a  description  of  the 
changes  from  the  criteria  used  for  the 
1990  census  and  a  list  of  definitions  of 
key  terms  used  in  the  criteria. 
ffFECnVE  DATE:  The  census  tract  criteria 
for  Census  2000  become  efiisctive 
November  28, 1997. 
HW  RNVTHBt  MFOnMATKM  OONTACT:  Dr. 
Joel  Morrison.  Chief.  Geography 
Division,  Btireau  of  the  Census, 
Washington.  DC  20233-7400,  telephone 
(301)  457-1132.  or  e-mail 
'  (joel.morrison9geo.census.gov). 
SUPPI^MENTAflY  MFONMATION:  The 
census  tract  delineation  criteria  have 
evolved  over  the  past  nine  decades  in 
response  to  decennial  census  practices 
and  the  preferences  of  local  participants 
and  data  users.  After  etK:h  decennial 
census,  the  Census  Bureeu,  in 
constiltation  with  past  participants  and 
data  users,  reviews  and  revises  these 
criteria.  Then,  before  the  next  deceimial 
census,  the  Census  Bureau  ofiers  state, 
tribal,  and  local  officials  an  opportunify 
to  correct,  update,  and  otherwise 
improve  the  universe  of  census  tracts. 

In  )ufy  and  Augtist  1995.  the  Census 
Bureau  issued  invitations  to  local 
groups  and  agencies  to  participate  in  the 
delineation  of  statistical  geographic 
areas  for  Census  2000.  These  groups  and 
agencies  included  regional  planning 
agencies,  councils  of  governments, 
county  planning  agencies,  officials  of 
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Federally  recognized  American  Indian 
tribes,  and  officials  of  the  12  nonprofit 
Alaska  Native  Regional  Corporations. 

By  early  1998,  the  Census  Bureau  will 
provide  maps  and  detailed  guidelines  to 
pn^ram  participants  for  the  review  and 
delineetion  of  census  tracts  for  Census 
2000. 

Kesponae  to  ConunentB 

The  Census  Bureau  issued  a  Notice  of 
Proposed  Program  Revisions  and 
Request  for  Comments  in  the  Federal 
Krister  (62  FR  4246)  on  Wednesday, 
January  29. 1997.  That  notice  solicited 
commoits  on  the  propiosed  criteria  for 
delineeting  census  tracts  for  Census 
2000.  The  Census  Bureeu  did  not 
receive  any  comments  in  response  to 
that  Federal  Register  notice  and. 
therefore,  is  making  no  substantive 
changes  to  the  critoia  for  this  program. 

Encotive  Order  12866 

This  notice  does  not  meet  the  criteria 
for  a  "significant  regulatory  action"  as 
specified  in  Exective  Order  12866. 

Regulatory  Flexjbility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibilify  Act  (5  U.S.C. 
605(b)).  the  Assistant  General  Counsel 
for  Legislation  and  Regulation, 
Department  of  Commerce,  certified  to 
the  Chief  Coimsel,  Small  Business 
Administration,  that  this  notice  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  notice  sets  forth  the  criteria  for  the 
delineation  of  census  tracts  for  Census 
2000.  The  criteria  will  be  used  to 
determine  boimdaries  for  small-area 
geographic  divisions  of  a  counfy  or 
othOT  statistically  relevant  entity  defined 
for  the  tabulation  of  census  data.  The 
Census  Biireau  uses  census  tracts  to 
tabulate  and  disseminate  a  wide  variety 
of  statistical  data  from  the  decennial 
census.  Thus,  because  the  delineation  of 
census  tracts  is  solely  for  statistical 
purposes  to  enable  the  Census  Bureau  to 
tabulate  and  publish  data  for  Census 
2000,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


internally  accessible  to  all  points  by 
road;  the  only  exceptions  are: 

(a)  where  the  tract  is  defined  to 
include  a  specific  1^  or  land-use  area 
that  itself  is  discontinuous,  in  which 
case  discontinuity  is  allowed  at  the 
discretion  of  the  Census  Biueau. 

(b)  where  a  discontinuous  area  or 
inaccessible  area  would  not  meet 
population  size  requirements  for  a 
separate  census  tract,  in  which  case  the 
discontinuous  or  inaccessible  aree  must 
be  combined  within  an  adjacent  or 
proximate  census  tract 

(c)  where  the  topography  or 
geographic  patterns  of  settlement  are  not 
coinpact.  but  are  irregiiOariy  shaped,  in 
which  case  a  census  tract  shape  can 
depart  from  the  compactness 
requirement 

•  A  cotmty  boundary  always  must  be 
a  census  tract  boundary.  This  criterion 
takes  precedence  over  all  other  criteria 
<w  requirements  except  for  the 
population  threshold  criteria  for  census 
tracts  on  American  Indian  reservations 
(AIRs)  in  multiple  coimties. 

•  Census  tracts  must  cover  the  entire 
land  and  inland  water  area  of  each 
county.  In  coastal  waters,  territorial 
seas,  and  the  Great  Lakes,  the  Census 
Bureau  recommends  creating  in  each 
coimty  a  single  census  tract  covering 
such  water  bodies  to  provide  for 
complete  craisus  tract  coverage. 

2.  Identification 


FiiMl 


RaquiiemeBtB 


A.  Criteria  for  Delineating  Census  Tracts 
for  Census  2000 

The  Census  Bureau  announces  the 
following  final  criteria  for  use  in 
delineating  Census  2000  census  tracts. 

1.  General  Characteristics 

•  A  census  tract  must  meet  the 
population  and  boimdary  feature 
criteria  and  comprise  a  reasonaldy 
compact,  continuoua  land  area 


•  A  census  tract  has  a  basic  census 
tract  nimibOT  composed  of  no  more  thun 
four  digits  and  may  have  a  two-digit 
decimal  suffix. 

•  Census  tract  numbers  must  be 
unique  within  each  county. 

•  The  range  of  acceptable  basic 
census  tract  numbers  for  Craisus  2000  is 
1  to  9989;  census  tracts  delineated 
specifically  to  complete  coverage  in 
territorial  seas  and  the  Great  Lakes  will 
use  the  number  0000  in  each  coimty. 

•  Census  tracts  defineated  within  or 
to  encompass  an  AIR  that  crosses 
county  or  state  and  county  boundaries, 
where  the  intent  is  for  the  census  tract' 
to  ignore  the  county  or  state  boundary 
for  tabulation  in  an  American  Indian 
geographic  hierarchy,  will  use  numben 
9400  to  9499. 

•  The  range  ofacceptable  census  tract 
siiffixes  is  .01  to  .98.  The  Census  Bureau 
reserves  the  .99  suffix  to  identify 
civilian  and  military  ships  as  "crews-of- 
vessels"  census  tracts. 

3.  Boundary  Feattires 

The  Census  Biueau  recommends  that 
most  census  tract  boimdaries  follow 
visible  and  identifiable  fsatiues.  This 
makes  the  location  of  craisus  tract 
boimdaries  less  ambiguous.  The  Census 


Bureau  also  permits  the  use  of  legal 
boundaries  in  some  states  and  situations 
to  allow  for  census  tract-to- 
govemmental  unit  relationships  where 
the  governmental  boundaries  tend  to 
remain  unchanged  between  censuses. 
The  following  features  are  acceptable  as 
census  tract  boundaries  for  Census 
2000: 

•  All  state  and  county  boundaries 
(always  required). 

•  Visible,  pereimial  natural  and 
cultural  features,  such  as  roads,  riven, 
canals,  railroads,  above-ground  high- 
tension  power  lines,  and  so  forth. 

•  All  minor  civil  division  (MOD) 
boundaries  (generally  towns  or 
townships)  in  Coimecticut  Indiana. 
Maine,  Massachusetts.  New  Hampshire,  - 
New  Jersey.  New  York,  Pennsylvania, 
Rhode  Island,  and  Vermont 

•  Those  MCD  boundaries  not 
coincident  with  the  boundaries  of 
incorporated  places  that  themselves  are 
MCDs  (being  either  coextensive  with  an 
MCD  or  independent  of  MCDs)  in 
Illinois  (townships  only,  not  election 
precincts),  Iowa,  Kansas,  Michigan, 
Minnesota.  Missouri  (governmental 
townships  only),  Nebraska  (township* 
only,  not  election  precincts).  North 
DakoU,  Ohio,  South  Dakota,  and 
lA^sconsiiL 

•  Barrio,  bairio-pueblo,  and  subbaitio 
boundaries  in  Puerto  Rico,  census 
subdistrict  boundaries  in  the  Virgin 
Islands  of  the  United  States.  MCD- 
county  and  island  boundaries  in 
Amorican  Samoa,  municipal  district 
boundaries  in  the  Northern  Mariana 
Islands,  and  election  district  boundaries 
in  Guam. 

•  All  incorporated  place  boundaries 
in  Coimecticut  Maine.  Massachusetts. 
New  Hampshire,  New  Jersey.  New  York. 
Pennsylvania.  Rhode  Island,  and 
Vermont 

•  Conjoint  incorporated  place 
boundaries  in  other  states;  that  is,  the 
boundary  separating  two  different 
incorporated  places. 

•  American  Indian  reservation  and 
trust  land  boundaries. 

•  Alaska  Native  village  statistical 
areas  and  Alaska  Native  Regional 
Corporation  boundaries,  at  the 
discretion  of  the  Census  Bureau,  insobr 
as  such  boundaries  are  unambiguous  for 
allocating  living  quarters  as  part  of 
Census  2000  activities. 

When  the  features  listed  above  are  not 
available  for  selection,  the  Census 
Bureau  may,  at  its  discretion,  approve 
other  nonstandard  visible  feetures,  such 
as  ridge  lines,  pipelines,  intermittent 
streams,  fence  lines,  and  so  forth.  The 
Census  Bureau  also  may  accept,  on  a 
case-by-case  basis,  the  boundaries  of 
selected  nonstandard  and  potentially 
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nonvisible  features  such  as  the 
boundaries  of  national  parks  and 
national  forests,  cemeteries,  or  other 
special  land-use  properties,  the  straight- 
liiM  extensions  of  visible  fsaturas,  and 
other  lines  of  sight 

4.  Population  Thresholds 

The  Census  Bureau  proposes  the 
foUowring  population  criteria  for  census 
tracts  (see  Tablet): 

•  In  the  United  States,  Puerto  Rico, 
and  the  Virgin  Islands  of  the  United 
States:  1,500  to  8,000  inhabitants,  with 
an  optimum  of  4,000  mhabitants. 


•  In  American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands:  1,500  to 
8.000  inhabitants,  with  an  optimum  of 
2,500  inhabitants. 

•  On  American  Indian  reservations: 
1.000  to  8,000  inhabitants,  with  an 
optimum  of  2,500  inhabitants.  (The 
population  criteria  for  American  Indian 
reservations  apply  to  the  entire 
reservation,  incliiding  American  Indian 
reservations  in  multiple  coimties  or 
states.) 

•  In  all  counties,  for  census  tracts 
delineated  to  enclose  an  institution,  a 


military  installation,  or  other  "special 
place"  population:  at  least  1,000 
inhabitants,  with  no  optimum  average 
or  ma-ginnim  (no  change  firom  1990).  (A 
special  place  includes  fecilities  with 
resident  population,  such  as 
correctional  institutions,  military 
installations,  college  campuses, 
workers'  dormitories,  hospitals,  nursing 
homes,  and  group  homes.  A  special 
place  includes  the  entire  facility 
including  nonresidential  areas  and  rtaff 
housing  units,  as  well  as  all  group 
quartets  population.) 


Table  l.— Population  Thresholds  for  Census  2000  Census  Tracts 


Area  desolplion 


UrtM  SMes,  Puerto  Rico,  Vkgin  latands  o(  ttw  U.  S. 
Americvt  Sanioa.  Guam, 
American  Indnn  feservaiion 
Spadai  place  census  tract  „ 


rapuHaon  wmmwmM 


Opimum 


44)00 
2,500 
2,500 


1.500 
1.500 
1.000 
1.000 


Maiimum 


8.000 
8.000 
8.000 


5.  Comparability  and  Implementation 

As  in  previous  censuses,  the  Census 
Bureau  generally  will  not  accept  newly 
proposed  census  tracts  that  do  not  meet 
the  required  tninJTniiTn  population. 
However,  with  appropriate  justification, 
the  Census  Bureau  may  grant  exceptions 
oa  a  case  by-case  basis.  For  example,  to 
fecilitato  census  tract  comparability  over 
time,  any  1990  census  tract  or  BNA 
(except  a  "sliver"  census  tract/BNA — 
see  6.  Sliver  Census  Tracts)  that  is 
virtually  unchanged  (that  is.  having  less 
than  five  percent  of  the  1990  population 
a%cted  by  a  boundary  revision)  may  be 
recognized  as  a  Census  2000  census 
tract  even  if  its  population  falls  below 
the  minimiiin  required  population  at 
above  the  maximum  allowable 
population.  The  Census  Bureau, 
however,  recommends  combining  low 
population  census  tracts  and  splitting 
large  population  census  tracta  to  meet 
the  goal  of  providing  mwaningftd  small- 
idata. 


6.  Sliver  Census  TracU 

The  Census  Bureau  will  not  retain,  or 
continue  to  recognize  for  Census  2000, 
any  1990  "sliver"  census  tracta  or 
BNAs.  After  the  Census  Bureau  inserted 
the  1990  census  tracts  into  the 
Topologically   -'tegrated  Geographic 
Encoding  and  Referencing  System 
(TIGER)  database,  sliver  census  tracta 
resulted  from: 

•  County  boundary  changes  or 
corrections. 

•  Special  land-use  boundary  changes 
or  corrections  (military  reservations, 
national  parks,  and  so  forth). 


•  Local  requesta  to  correct  errors  in 
the  insertion  of  1900  areas  into  the 
TIGER  database. 

Sliver  census  tracta  usually  cover  a 
very  small  area,  and  in  most  cases 
involve  littie  or  no  population  at 
housing.  The  Census  Bureau  has 
adopted  new  rules  fior  establishing 
tabulation  geographic  areas  in  Census 
2000  by  separatir^  the  collection  areas 
from  the  tabulation  areas.  This  change 
will  eliminate  the  need  tar  such  sliver 
census  tracta  in  Census  2000. 

In  1990.  the  Census  Bureau 
established  rules  to  assign  special 
numerical  suffixes  to  identify  sliver 
census  tracts,  general^  beginning  with 
.98  and  continuing  in  descending  order. 
The  Censiis  Bureau  applied  the  suffix  to 
both  the  original  census  tract  that  lost 
territory  and  the  newly  created  sliver 
census  tract  For  Census  2000,  we 
reconmiend  that  local  participanta 
dispense  with  the  sliver  suffix  for 
legitimate  census  tracta.  but  will  not 
require  a  change  if  specifically 
requested  by  the  local  participant  for 
comparability  purposes. 

B.  Changes  to  the  Criteria  fx  CenguM 
2000 

Most  provisions  of  the  cetuas  tract 
criteria  remain  unchanged  from  those 
used  in  conjunction  with  the  1990 
census,  with  the  few  exceptions 
summarized  below: 

1.  The  Census  Bureau  is  combining 
the  census  tract  and  BNA  programs  to 
creete  a  single  census  tract  program.  The 
major  differences  between  the  1990 
census  tracta  and  BNAs  were:  (1) 
representatives  of  the  states  or  Census 


Bureau  staff  were  responsible  for  the 
delineation  of  BNAs  rather  than  loc:al 
censiis  statistical  areas  committees,  and 
(2)  census  tracta  were  delineated  mainly 
according  to  population  criteria,  while 
BNAs  were  delineated  to  meet  data 
collection  criteria  based  on  the  niunber 
of  housing  unita  rather  than  population. 
For  Census  2000,  the  Census  Bureau 
will  contact  local  officials  for  the 
delineation  of  census  tracta.  and  thete 
will  not  he  a  housing  unit  criterion,  thus 
bringing  both  areas  under  a  single 
standard. 

2.  The  Census  Bureau  is  increasing 
the  ntunber  of  governmental  unita  that 
have  boundaries  acceptable  to  use  as 
census  tract  boundaries.  The  added 
areas  are:  all  MCDs  in  Indiana  and 
selected  MCDs  in  Dlinois,  Iowa,  Kansas. 
Michigan,  Minnesota,  Missouri, 
Nebraska.  North  Dakota.  South  Dakota, 
and  Wisconsin;  the  MCD-county  and 
island  areas  of  American  Samoa;  and 
villages  in  New  York. 

3.  The  Census  Buresu  now  allows 
officials  of  Federally  recognized 
American  Indian  reservations  meeting 
the  1.000  minimum  population 
threshold  to  delineate  census  tracta 
without  regard  to  state  or  county 
boundaries.  Altiiough  the  Census 
Bureau  will  tabulate  data  for  each  state- 
county-census  tract  part,  it  also  plans  to 
provide  summed  data  for  all 
componenta  of  each  censtis  tract  bearing 
the  same  numeric  identifier  within  a 
Federally  recognized  AIR. 

4.  The  Census  Bureau  will  use  census 
tracta  only  as  tabulation  areas,  thus 
allowing  late  corrections  to  census  tract 
boundaries  as  a  res\ilt  of  legal  county 


boundary  changes  or  to  correct  errors 
without  having  to  create  unique  sliver 
census  tracta  for  such  areas. 

Definitions  of  Key  Terms 

Alaska  Native  Regional  Corporation 
(ANRC)—A  corporate  entity  established 
under  the  Alaska  Native  Claims 
SetUement  Act  of  1972,  Public  Law  92- 
203,  as  amended  by  Public  Law  92-204, 
to  conduct  both  the  biisiness  and 
nonprofit  affairs  of  Alaska  Natives. 
Twelve  ANRCs  cover  the  entire  State  of 
Alaska  except  for  the  Annette  Islands 
Reserve. 

Alaska  Native  village  statistical  ana 
(ANVSA}—A  statistical  entity 
containing  the  densely  settied  extent  of 
an  Alaska  Native  village  that  constitutes 
an  association,  band.  clan,  commimity, 
group,  tribe,  or  village  recognized 
pursuant  to  the  Alaska  Native  Claims 
Settiement  Act  of  1972.  Public  Law  92- 
203,  as  amended  by  Public  Law  92-204. 

American  Indian  reservation  (AIR) — 
A  Federally  recognized  American 
Indian  entity  withboundaries 
established  by  treaty,  statute,  md/or 
executive  or  court  order  and  over  which 
American  Indians  have  governmental 
jurisdiction.  Along  with  reservations, 
desipiatfons  such  as  colonies, 
communities,  pueblos,  rancherias,  and 
reserves  apply  to  American  Indian 
reservations. 

Block  numbering  area  (BNA)— A 
small-area,  statistical  geognpUc 
divisfon  of  a  county  or  statistically 
equivalent  area  delineated  in  1990 
instead  of  and  generally  geographically 
eqmvalent  to  census-tracta.  For  Census 
2000,  the  Census  Bureau  is  merging  the 
BNA  program  into  the  census  tract 
program. 

Coastal  water— y/aXer  bodies  between 
territorial  sees  and  inland  %vater,  the 
encompassing  headlands  being  more 
than  one  mile  apart  and  less  than  24 
miles  apart 

Conjoint — ^A  description  of  a 
boundary  shared  by  two  adjacent 
geographic  entities. 
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Continuous — A  description  of  areas 
sharing  common  boundaries,  such  that 
the  areas,  when  combined,  (onn  a  single 
piece  of  territory.  Discontinuous  areas 
form  disjoint  pieces. 

Crews-of-vessels  census  tmct—A 
census  tract  created  at  the  time  of 
enumeration  for  allocating  the 
shipboard  population  of  merchant  and 
military  ships  and  identified  with  a 
special  numeric  suffix  equal  to  .99. 
Great  Lakes' waters — ^Waterarea 
beyond  one  mile  wide  headland 
embajrmenta  located  in  any  of  the  five 
Great  Laker  Erie,  Huron,  Michigan, 
Ontario,  or  Superior. 

Incorpomted  place — ^A  type  of 
governmental  unit,  sanctioned  by  state 
law  as  a  city,  town  (except  in  New 
England.  New  York,  and  Wisconsin), 
village,  or  borough  (except  in  Alaska 
and  New  York),  having  legally 
prescribed  limita,  powers,  and 
functions. 

Inland  Mnotei*— Water  bodies  entirely 
surrounded  by  land  or  at  the  point 
where  their  opening  to  coastal  waters, 
territorial  seas,  or  the  Oeat  Lakea  is  less 
than  one  mile  across. 

Minor  civil  division  (MCD)— The 
primary  governmental  or  adminis6ative 
division  of  a  cotmty  in  28  states,  Puoto 
Rico  and  the  Island  Areas  having  l^al 
boundaries,  names,  and  descriptions. 
MCDs  represent  many  different  t]rpes  of 
legal  entities  with  a  wide  variety  of 
characteristics,  powers,  and  functions 
depending  on  the  state  and  type  of 
MCD.  In  some  states,  some  or  all  of  the 
incorporated  places  also  constitute 
MCDs. 

Nonvisible  feature — ^A  map  fisature 
that  is  not  vi^le  on  the  ground  such  as 
a  city  or  county  boundary  through 
space,  a  property  line,  a  short  line-of- 
sight  extension  of  a  road,  or  a  point-to- 
point  line  of  sight 

Special  place — A  specific  locaticm 
requiring  special  enumeration  because 
the  location  iiuJudes  people  not  in 
households  or  the  area  includes  special 
land  use.  Special  places  include 
fedlities  with  resident  populations, 


such  as  correctional  institutions, 
military  installations,  coUege  campuses, 
workers'  dormitories,  hospitals,  nursing 
homes,  group  homes,  and  land-use  areas 
such  as  national  parks.  A  special  place 
includes  the  entire  facility,  including 
nonresidential  areas  and  staff  housing 
unite,  as  well  as  all  group  quarters 
population. 

Territorial  seas — Water  bodies  not 
included  under  the  rules  for  inland 
water,  coastal  water,  or  Ckeat  Lakse' 
waters,  see  above. 

Visible  feature — A  map  featura  that 
one  can  see  on  the  ground  such  as  a 
road,  railroad  track,  above-ground 
transmission  line,  stream,  shoreline, 
fence,  sharply  defiiMd  mountain  ridge, 
or  clift  A  nonstandard  visible  feature  is 
a  feature  that  may  not  be  clearly  defined 
on  the  ground  (such  as  a  ridge),  may  be 
seasonal  (such  as  an  intermittent 
stream),  or  may  be  relatively 
impermanent  (such  as  a  £nice).  The 
Census  Biireau  generally  requesta 
verification  that  nonstandard  features 
pose  no  problem  in  their  location  during 
field  work. 

Dated:  October  10. 1B97. 
MaiOa  Panwiwiith  Kfaka, 
Dmctor.  Bureau  of  Oie  Census. 
[FR  Doc.  97-28430  Filed  l(^-27-Vr^.  8:45  am) 


DEPARTMENT  OF  COMMBICE 
Econoinic  Di»>lopment 


Notioe  of  PMttions  by  Produdng  FIniN 
tor  PtlwiiiliMUoii  of  Otgiumf  to  Apply 
for  Tkwle  A<4usliiMiit  r 


AiQBICY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  give  firms  an  opportunity  to 
comment 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


UST  OF  Petition  Action  By  Trade  adjustment  Assistance  For  Period  09/21/97-09/17/97 


Finn  name 


Stanwood  Mills,  Inc 

G.L  Industries  of  Indnna,  Inc 

QuaWy  Capabilities.  Inc  

Colt  Technology  Cotporation  .. 
American  Wloon  Plaalica,  Inc  . 


P.O.  Box  195,  Fairview  Ave- 
nue, Slatinglon,  PA  18060. 

2860  North  National  Road,  Co^ 
lumbus,  IN  47201. 

1S2S1  RooaeveH  Blvd.  Suite 
207.  Cleanrater,  PL  3462a 

800  NW  Technology  Dr..  Leas 
Summit,  MO  64068. 

418  North  Front  Street.  Orrick, 
MO  64077. 


09/30^7 
08/30/97 
ia^03«7 
10n3/0f7 
1003/97 


Product 


Greige  Goods  (Unbleached  Fdbric  ol  Acetate,  Rayon  and  Pol- 
yester). 

Infection  Molded  Ptastic  Television  C^wiets. 
Printed  CJicaK  Aaseintaiaa. 

Ptintad  Circuit  Boards  without  arty  Electronic  Concenette  Al- 
tached. 

Plastic  Injection  Molded  Kitchen  Wares  and  Other  Misc.  Plas- 
tic Molded  Parts. 
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UST  OF  PETmON  ACTION  BY  TRADE  AOJUSTMEhfT  ASSISTANCE  FOR  PERIOD  09/21/97-09/17/97— Continued 


Detepett- 

Finn  nenw 

Addreas 

uuii  accept- 
ed 

Product 

BrthiiFumiuie  Stock,  mc  — 

SIS  West  Battwl  Road.  BeVwI. 
ME  04217. 

1(y03«7 

Wnod  Furniture  Panels  and  Bends. 

R.&  Owens  4  Ca.  hw  .    ..     - 

5635    North    Lynch    Avenue. 

10^03/97 

Award  Hems  (Trophies.  Plaques,  Figures/Statuenes.  Cuqal 

CNogo.  IL  60630. 

Bowls,  Medais/Pins  and  Related  Components). 

CMsina  J.  Manutaduring.  mc 

85  Tantti  Avenua.  New  York. 

10nO97 

Women's'  Sportswear  InckxSng  Dresses,  BkMses.  Suits  and 

NY  10011. 

Jackets. 

Anwlcan  Louvaiad  Preducis 

4910    W.    KnoHwood    Street. 

^0f^0l9^ 

Wooden  Louvered  Interior  Doors. 

Ca 

Tampa.  FL  33634. 

Mssouri  Tabia  snd  CMr  Conv 

2065  NE  Independence.  Lee's 

^0/^0l9^ 

Wooden  Furniture  (Kikiien  Dining  Tables.  Chain.  Compulsr 

pany. 

Sumit.  MO  64064. 

Desks,  and  End  Tables). 

Cambofd,  Inc  .«..««_»...««._.._. 

38  Jackaon  Street,  Hoboken. 
NJ  07030. 

Minim 

Wtf^Mper  sue  Screened  By  Hand. 

Joay  Oyalirs,  hie 

P.O.    Box    904.    AmNe.    LA 

70422. 
2330  South  Eastern  Avenue. 

\0IMIV7 

Fresh  Shucked  Oysters. 

10/17/97 

Women's  Appwel  (Skirts,  Psnts.  Tops  snd  Jackets),  and 

Consneree.  CA  90040. 

Store  Display  Focturas. 

Tba  patitknis  were  sulMiiitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C  2341).  Consaquently, 
the  United  States  Depaitmant  of 
Coounsroe  has  initiated  separate 
inveatigitions  to  determine  whether 
increaaed  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  thoee  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  woricers. 
or  threet  thereof,  snd  to  a  decrssse  in 
sales  or  producticm  of  sech  petitioning 
firm. 

Any  perty  having  a  substantial        ' 
interest  in  the  proceedings  may  request 
a  public  hearing  oo  the  matter.  A 
request  for  a  heering  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230,  no 
later  than  the  close  of  business  on  the 
tenth  ralendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adfustment  Assistance. 

Deled:  Octobv  21. 1907. 

Cooniinator,  Tradt  Adfuatmant  and 

TBchnical  Asaatance. 

IFR  Doc.  e7-2»«78  FUsd  10-27-47;  8:45  am) 


DEPARTMENT  OF  COMMERCE 
International  Trade  Adminletration 

lA  406  Btttl 

Certain  Cul-lo-Length  Carbon  Steel 
Plate  Front  Finland^  Ainendad  Final 
OalannliiaUon  ol  Saleaal  Laaa  Than 
Fair  Value 

AQBCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  court  decision 
and  amended  final  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  October  28, 1997. 


PON  FURTHER  arORMATION  CONTACT: 
Daniel  Manzoni  or  David  J.  Goldberger, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-1121  or 
(202)  482-4136,  respectively. 


On  May  13, 1997,  the  Court 
of  International  Trade  affirmed  the 
Department  of  Commerce's  final  remand 
results  in  Rautaruukki  Oy  v.  United 
Statae,  Consol.  Court  No.  93-09-00560- 
AD,  arising  out  of  the  Depertment's  final 
detomination  of  sales  at  less  than  Eair 
value  in  the  antidumping  investigation 
of  certain  cut-to-length  carbon  steel 
plate  from  Finland.  As  there  is  now  a 
final  and  conclusive  court  decision  in 
this  action,  we  are  amending  our  final 
determiiuition  of  sales  at  less  than  fair 
value  and  we  will  instruct  the  U.S. 
Customs  Service  to  change  the 
appropriate  cash  deposit  rate. 


SUPPLEMBTTARV 
Background 

On  July  0, 1993,  the  Department  of 
Commerce  (the  Department)  published 
its  final  determination  in  its 
investigation  of  sales  at  less  than  &ir 
value  (LTFV)  of  certain  cut-to-langth 
carbon  steel  plate  from  Finland  (58  PR 
37122).  On  August  19. 1993,  the 
Department  published  an  amended  final 
determination  (58  FR  44165). 

Subsequently,  respondent 
Rautauruukki  Oy  and  petitioner  Inland 
Steel  Industries,  Inc,  and  a  number  of 
other  interested  parties,  filed  lawsuits 
with  the  Court  of  International  Trade 
(the  Court)  challenging  the  final 
determination.  On  March  31, 1995,  the 
Court  remanded  the  case  to  the 
Department  and  ordered  the  Department 
to  recalciilate  the  value  added  tax  (VAT) 
according  to  the  Department's  new 
methodolc^.  See  Rautaruukki  Oy  v. 
United  States,  Slip  Op.  95-56,  (CTT, 
March  31, 1995).  Specifically,  the  Court 
ordered  that  the  Department  revise  its 
dimiping  margin  calculation  by 
multiplying  the  Finnish  VAT  rate  by 
United  States  price  (USP)  and  then 
increasing  USP  by  the  resultin^i  amount 

On  remand,  in  accordance  with 
Federal-Mogul  Corp.  and  The 
Torrington  Co.  v.  United  States,  Slip  Op. 
93-194  (CTT.  October  7. 1993),  the 
Department  recalculated  the  margins  in 
this  case  by  applying  the  foreign  market 
tax  rate  to  the  price  of  the  United  States 
merchandise  at  the  same  point  in  the 
chain  of  commerce  that  the  foreign 
market  tax  was  applied  to  foreign 
market  sales. 

On  May  13, 1997,  the  Court  affirmed 
the  final  remand  results.  See 
Rautaruukki  Oy  v.  United  States,  Slip 
Op.  97-56  (CTT,  May  13, 1997).  As  there 
is  now  a  final  and  conclusive  court 
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decision  in  this  action  we  are  amending 
our  final  determination,  and  we  will 
subsequently  instruct  the  U.S.  Customs 
Service  to  change  the  appropriate  cash 
deposit  requirements  entries  subject  to 
this  investigation. 

Amendment  to  Final  Determination 

Pursuant  to  516A(e)  of  the  Tariff  Act 
of  1930,  as  amended,  (the  Act)  we  are 
now  amending  the  final  results  of  this 
investigation  of  certain  cut-to-length 
carbon  steel  plate  from  Finland. 

The  recalculated  weighted-average 
margins  are  as  follows: 


Producer^unufacturer/exportar 


RautanjuMd  Oy 
AN  Others „ 


Margin 
percent- 


40.36 
40.36 


In  August  1993.  the  U.S.  International 
Trade  Commission  (the  Commission) 
determined  that  imports  of  certain  cut- 
to-length  carbon  steel  plate  frt>m 
Finland  materially  injure  a  U.S. 
industry.  As  a  consequence  of  the 
Commission's  affirmative 
determination,  these  products  were 
subject  to  an  antidumping  duty  order. 
Since  publication  of  the  LTFV  final 
determination  and  order,  the 
Department  has  completed,  piirsiumt  to 
Section  751  of  the  Act,  first  and  second 
administrative  reviews  of  the 
antidumping  order.  As  a  result,  this 
amended  final  determination  does  not 
necessitate  a  change  in  cash  deposit 
rates  nor  liquidation  of  the  subject 
merchandise  as  the  order  relates  to 
Rautaruiddu  Oy.  However,  the 
Department  will  instruct  the  U.S. 
Customs  Sovice  to  change  the 
appropriate  cash  deposit  requirmnents 
to  40.36  percent  of  the  entored  value  of 
the  subject  meitihandise  for  aU  other 
producers/exporters. 
Dated:  October  22, 1997. 

KoWrt  S.  LalMMi, 

AtMiMtant  Secntaiy  far  Import 

Adminiatjxitkm. 

(FR  Doc.  07-28542  FUed  10-27-97;  8:45  am] 

saiaia  cooc  jsie-os.^ 


DEPARTMEHT  OF  COMMERCE 
imemattonal  Trade  Admlniatration 

Export  Trade  Certmcala  of  Review 

ACTION:  Notice  of  issuance  of  an 
amended  Export  Trade  Certificate  of 
Review,  Application  Na  84-8A012. 

SUKMURY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
Northwest  Fruit  Exporters  ("NFE")  on 


June  11. 1984.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  June  14, 1984  (49  FR  24581). 
FOR  FURTHER  MFORMATION  CONTACT: 
Morton  Schnabel,  Acting  Director, 
Office  of  Export  Trading  Company 
AfEairs,  International  Trade 
Administration.  (202)  482-5131.  This  is 
not  a  toll-&«e  numbor. 
SUPPLBNENTARY  INFORMATION:  Title  ID  of 
the  Export  Trading  Company  Act  of 
1982  {15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  m  are  found  at  15  CFR  part  325 
(1997). 

The  Office  of  Export  Trading 
Company  AfEairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  die  Federal  Kegistar. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  84-00012,  was  issued  to  NFE  on 
June  11, 1984  (49  FR  24581,  June  14. 
1984)  and  previously  amended  on  May 
2. 1988  (53  FR  16306,  May  6, 1988); 
September  21, 1088  (53  FR  37628, 
September  27, 1988);  September  20, 
1989  (54  FR  39454,  September  26, 
1989);  November  19, 1992  (57  FR  55510, 
November  25, 1992);  August  16, 1994 
(59  FR  43093h  and  November  4, 1996 
(61  FR  57850,  November  8, 1996). 

NFE's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
C.F.R.  325.2(1)):  D  &  G  Packing  Inc., 
Plymouth,  Washington;  Fox  Orchards, 
Mattawa,  Waahington;  J.C.  Watson 
Company,  Parma,  Idaho;  Jenks  Bros. 
Cold  Storage,  Inc.,  Royal  City, 
Washington:  Monson  Fruit  Co.,  Salah, 
Waahington;  Poirier  Packing  & 
Warehouse,  Pateros,  Washington;  and 
Williamson  Orchards,  Caldwell,  Idaho; 

2.  Delete  the  following  companies  as 
a  "Members"  of  the  Certificate:  Dole 
Northwest,  Wenatchee,^ashington; 
and  Sands  Orchards,  Inc.,  Emmett, 
Idaho;  and 

3.  Change  the  listing  of  the  company 
names  for  the  current  Members  "Roche 
Fruit  Company,  Inc."  to  the  new  listing 


"Roche  Fruit.  Ltd.;  and  "Stadelman 
Fruit,  Inc"  to  "Stadelman  Fruit,  LX.C.". 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 

Dited:  October  22, 1997. 

Mofton  Sclmabal. 

Acting  Director.  Office  of  Export  nading 
Company  Affair*. 

[FR  Doc  97-28547  Piled  10-27-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherlc 
Aifcninistrallon 


Voaael  Monitoring  and 
CowMminteaMona  Requlramenta 

ACTION:  Propoaed  collection;  rnmman^ 
request 

auiMARV:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  reqiiired  bySia 
Paperwork  Reduction  Act  of  1995. 
PubKc  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  29, 
1997. 


Direct  all  written  comments 
to  Linda  Engelmeter,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 


FOR  FURTHER  MFORHATRM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrummt(s)  and  instructions  should 
be  directed  to  Robert  B.  Gonell.  F/SF3— 
Rm.  14603, 1315  East-West  Highway, 
Silver  Spring,  Maryland  20910  (phone: 
301-713-2343). 

SUPPI3KNTARY  MFORMATKM: 
LAbatract 

This  is  a  generic  collection  of 
information  that  includes  regulatory 
requirements  for  vessel  monitoring  and 
communication  under  the  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Fishing  vessels  and/or  at-sea  processing 
vessels  in  selected  fisheries  are  required 
to  have  installed  transponders/vessel 
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tracking  systems  or  Inmarsat 
Conimimication  Units  for  onboard 
communications  with  the  National 
Marine  Fisheries  Service.  The  primary 
purpose  of  such  equipment  is  to 
communicate  the  vessel's  location  or,  in 
the  case  of  Inmarsat  Communication 
Units,  commimicate  harvest  information 
collected  by  observers  aboard  the  vessel. 
The  installation  time  of  the  monitoring 
and/or  communication  equipment  is 
measured  as  well  as  the  estimated 
transmission  times  for  communication. 

n.  Mathod  of  Collection 

Real-time  vessel  location  information 
is  collected  by  querying  the 
transponders  and  vessel  monitoring 
system  units  on  board  the  fishing 
vessels  and/or  at-sea  processing  vessels. 
This  method  of  collection  obviates  the 
need  for  a  more  costly  and  problematic 
requirement  that  vessel  operators  report 
vessel  location.  Other  information  on 
harvest  is  electronically  communicated 
by  NMFS  observers  on-board  fishing 
vessels.  Net-sounder  devices  are  also 
used  to  collect  data  on  certain  trawl 


m.Data 

OMB  Number  0648-0307. 

Form  Number:  N/A. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Owners  and 
operators  of  fishing  vessels  and  at-sea 
processing  vessels. 

Estimated  Number  of  Respondents: 
861  (150  multispecies  vessels,  250 
scallop  vessels,  190  groundfish  at-sea 
processing  vessels,  100  groundfish 
trawlers  aroimd  Kodiak,  165  pelagics 
vessels,  and  6  crustaceans  vessels) 

Estimated  Time  Per  Response:  This 
varies  with  type  of  equipment  and 
reqiiirement.  Upon  installation,  vessel 
monitoring  or  transponder  systems 
automatically  transmit  date,  which  takes 
about  5  seconds.  For  requirements  to 
transmit  data  on  Inmarsat 
communications  units,  transmissions 
take  about  10  minutes. 

Estimated  Total  Annual  Burden 
Hours:  9,642. 

Estimated  Total  Annual  Cost  to 
Public:  $1,408,696.  Costs  for  these 
different  monitoring  and 
communication  systems  vary;  some 
impose  no  direct  costs  on  the  vessel 
owners  or  operators. 

Direct  costs  (actual  or  projected)  to 
vessel  owners  or  operators  of  VTS  in  the 
Atlantic  Sea  Scallop  Fishery  and  in  the 
Northeast  Multispecies  Fishery  are,  on 
average:  (1)  $7,000  per  initial  purchase 
and  installation  of  transceiver/terminal 
and  antenna;  (2)  $120  for  basic  monthly 
commimications  and  messaging  costs; 
and  (3)  $2,000  per  year  for  repairs  and 
maintenance  (assuming  antenna  or  other 


problems).  Out  of  the  150  multispecies 
vessels  and  250  scallop  vessels 
potentially  subject  to  VTS  requirements 
under  existing  regulations,  an  estimated 
5  multispecies  vessels  and  125  scallop 
vessels  already  have  VTS  installed. 
Therefore,  annual  installation  costs 
would  be  $630,000  ($7,000  times  270 
vessels  annualized  over  the  3-year 
period  of  this  information  collection), 
annual  conunimications  and  messaging 
costs  would  be  $576,000  ($1,440  times 
400  vessels),  and  annual  repair  and 
maintenance  costs  could  be  $160,000 
($2,000  times  20  percent  of  the  400 
vessels).  These  costs  total  $1,366,000 
annually.  A  requirement  for  VTS  in  the 
scallop  and  multispecies  fisheries  has 
been  proposed,  but  is  not  mandatory  at 
present. 

Direct  costs  to  industry  for 
communication  equipment  for 
electronic  reporting  by  observers  in  the 
Alaska  Groimdfish  Fisheries  are:  (1) 
$30,000  per  initial  purchase  and 
installation  of  INMARSAT  Standard  A 
units;  and  (2)  $5,000  per  initial 
purchase  and  installation  of  INMARSAT 
Standard  C  units.  All  but  12  of  the 
approximately  190  at-sea  processing 
vessels,  affected  by  the  requirement  for 
electronic  communication  equipment  to 
facilitate  reporting  of  fisheries  data  by 
observers,  are  beheved  to  have  installed 
the  required  equipment.  Annual 
installation  costs  would  be  $36,666 
($30,000  times  2  vessels  installing 
Standard  A  imits  and  $5,000  times  10 
vessels  instalhng  Standard  C  units 
anntialized  over  the  3-year  period  of  this 
information  collection).  Costs  of  net- 
sounder  devices  on  100  groundfish 
trawlers  around  Kodiak  Island  are  not 
included  here  because  NMFS  does  not 
actually  require  their  use  although  still 
in  the  regulations. 

There  are  no  direct  costs  to  OMmers  or 
operators  of  the  165  vessels  in  the 
Pelagic  Fisheries  of  the  Western  Pacific 
because  NMFS  owns,  installs,  repairs, 
and  maintains  the  VMS  imits.  NMFS 
operation  also  includes  the  messaging 
costs. 

Of  the  15  permitted  vessels  in  the 
limited  entry  Crustacean  Fisheries  of  the 
Western  Pacific  Region,  9  also  fish  in 
the  pelagic  fishery  and  already  cany 
VMS  units.  The  owners  or  operators  of 
the  additional  possible  6  lobister  vessels 
would  incur  a  direct  cost  of  about 
$2,500  each  for  initial  purchase  of  VMS 
units.  Installation  cost  for  each  unit 
would  be  about  $200.  Therefore,  annual 
purchase  and  installation  costs  would 
be  $5,400  ($2,700  times  6  vessels 
annualized  over  the  3-year  period  of  this 
information  collection).  Annual 
messaging  costs  would  be  about  $270 
for  the  Qeet  of  15  vessels  (15  vessels 
times  30  days  Umes  4  messages  per  day 


times  $0.15  per  message— assumes  a  30- 
day  season).  Aimual  repair  and 
maintenance  costs  for  the  6  vessels  is 
estimated  at  $360  ($60  times  6  vessels). 
These  costs  total  $6,030  annually. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  23, 1007. 
Linda  Engehneier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
|FR  Doc  97-28494  Filed  10-2f-97:  8:45  am) 
MLUNQCOOC  36tO-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

PJ>.  1O1407EI 

Protection  of  California  Salmonlds; 
Public  Meeting  and  Avallitiillty  of  Draft 
Memorandum  Of  Understanding  (MOU) 
Between  the  National  Marine  Fisheries 
Service  and  the  State  of  California  for 
Review  and  Comment 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting  and 
request  for  conunents  on  draft  MOU. 

SUMMARY:  NMFS,  Southwest  Region,  in 
cooperation  with  the  California 
Resources  Agency,  intends  to  hold  a 
public  meeting  for  the  purpose  of 
sohciting  public  input  on  development 
of  a  MOU  between  NMFS  and  the  State 
of  CaUfomia  (State).  The  purpose  of  the 
MOU  is  to  seek  an  agreement  with  the 
State  on  a  process  that  addresses  the 
conservation  of  California's  salmonids. 
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This  agreement  will  define  NMFS' 
relationship  to  the  Governor's 
Watershed  Restoration  and  Protection 
Council  (WRPC). 

DATES:  The  meeting  date  is  November 
12, 1997, 1:00-4:00  p.m.  and  6:00-9:00 
p.m.  Written  comments  on  the  draft 
MOU  must  be  received  by  November  28, 
1997,  to  be  considered  during 
preparation  of  the  final  MOU. 
ADDRESSES:  Both  meetings  will  be  held 
at  the  State  of  California  Bmlding,  RoOm 
410-B.50  D  Street,  Santa  Rosa,  CA. 
Requests  for  a  copy  of  the  draft  MOU 
should  be  addressed  to  Chief,  Protected 
Resources  Division,  NMFS,  Southwest 
Region,  501  West  Ocean  Boulevard, 
Suite  4200,  Lcmg  Beach,  CA,  90802- 
4213;  or  Supervisor,  Northern  California 
Protected  Resources  Division,  NMFS, 
777  Sonoma  Avenue,  Room  325,  Santa 
Rosa,  CA,  95404.  Copies  of  the  draft 
MOU  may  also  be  obtained  by  phone 
(see  FOR  FURT>CR  INFORMATION  CONTACT). 
Written  comments  regarding  the  draft 
MOU  should  be  directed  to  the  same 
addresses. 

FOR  FURTHER  MFORMATION  CONTACT:  Jim 
Lecky  at  (562)  980-4020,  or  Patrick 
Rutten  at  (707)  575-6059. 

SUPPLEMENTARY  INFORMATKM: 

Background 

The  following  information  is 
furnished  to  provide  a  synopsis  of 
NMFS'  salmon  and  steelhead  listing 
actions  and  critical  habitat  designation 
in  CaUfomia  This  information  frames 
the  complexity  and  need  for  a  Federal- 
State  cooperative  approach  to  salmonid 
management  in  California. 

A.  Coho  Salmon 

1.  Central  CaUfomia  coho 
Evolutionarily  Significant  Unit  (ESU) 
listed  as  threatened  on  Octobw  31. 1996 
(61  PR  56138).    . 

2.  Southern  Orag(Hi/Northem 
CaUfomia  (SONC)  coho  Usted  as 
threatened  on  May  6, 1997  (62  PR 
24588). 

3.  Endangered  Species  Act  (ESA)  4(d) 
interim  rule  that  appUed  the  section  9 
take  prohibitions,  with  cratain 
exceptions,  to  the  SONC  coho  ESU  was 
published  by  NMFS  on  JiUy  18, 1997  (62 
FR  38479),  and  became  effective  on 

.  August  18, 1997.  The  60-day  comment 
period  on  the  intanm  final  rule  ended 
on  September  16, 1997.  NMFS  wiU 
review  all  comments  and  pubUsh  a  final 
rule  in  the  Federal  Register  in  the  next 
90  days. 

4.  NMFS  is  developing  a  proposed 
rule  to  designate  critical  habitat  for  the 
Central  CaM>mia  and  SONC  coho 
salmon  ESUs.  The  proposed  rule  is 


expected  to  publish  in  the  Federal 
Registn-  within  the  next  30  days. 

B.  Steelhead 

1.  On  August  18, 1997  (62  FR  4393), 
NMFS  Usted  the  Southem  California 
steelhead  ESU  as  endangered  and  the 
Central  CaUfomia  and  South-Central 
California  steelhead  ESUs  as  threatened. 

2.  Section  9  take  prohibitions  were 
automatically  appUed  to  the  endangered 
Southern  California  ESU  at  the  time  of 
listing. 

3.  NMFS  is  developing  an  ESA  4(d) 
interim  rule  that  will  apply  the  section 
9  take  prohibitions.  wiUi  certain 
exceptions,  to  the  Central  CaUfomia  and 
South-Central  CaUfomia  ESUs.  An 
interim  final  rule  is  expected  to  publish 
in  the  Federal  Register  in  the  next  60 
days. 

4.  At  the  time  of  the  steelhead  listing, 
NMFS  annoimced  that  it  was  delaying 
its  proposal  for  designating  critical 
habitat.  NMFS  expects  to  designate 
critical  habiut  for  these  ESUs  within  the 
1-year  period  allowed  for  in  the  ESA. 

5.  On  August  18, 1997  (62  FR  43974), 
NMFS  delayed  its  decision  to  list 
Central  Valley,  Northem  CaUfomia,  and 
Klamath  Mountains  Province  steelhead 
ESUs  for  6  months.  Accordingly,  NMFS 
expects  to  pubUsh  in  the  Federal 
Register  a  final  listing  dedsicm  for  these 
ESUs  by  Febmary  18, 1998.  If  any  of 
these  steelhead  ESUs  are  listed  as 
threatened,  NMFS  will  promulgate 
appropriate  ESA  4(d)  interim  rules  to 
apply  the  section  9  take  jHohibitions. 

C.  Chinook  Salmon 

1.  NMFS  is  continuing  work  on  its 
status  review  for  West  Coast  chinook 
salmon. 

2.  In  early  1997.  NMFS  provided 
copies  of  a  draft  status  review  for  West 
Coast  chinook  to  peer  reviewers  and  its 
co-managers  in  California  (i.e., 
California  Department  of  Fish  and 
Came,  Indian  tribes,  and  U.S.  Fish  and 
Wildlifo  Service)  for  review  and 
comment.  NMFS  is  reviewing  these 
comm«its  and  gathering  upc^ted 
information  tor  the  statiis  review. 

3.  NMFS  expects  to  publish  in  the 
Federal  Register  a  Ustlng  proposed  rule 
for  West  Coast  chinook  salmon  in  early 
1998. 

Watershed  Restoration  and  Protectian 
Council 

The  State,  by  Executive  Order  W- 
159-97,  has  estabUshed  the  WRPC  to  be 
responsible  and  provide  oversight  of 
State  activities  aimed  at  watershed 
protection  and  enhancement,  including 
conservation  and  restoration  of 
anadromous  sahnonids  in  CaUfomia. 
The  WRPC  will  be  composed  of  State 


Secretaries  and  Chairs  of  Commissions, 
or  Boards.  The  WRPC  also  estabUshes  a 
Woridng  Group  whose  members  are 
Directors  of  State  Agencies  and 
Executive  Office's  of  Regional  Water 
QuaUty  Control  Boards.  An  Executive 
Director  of  the  WRPC  wiU  also  be 
appointed  and  wiU  be  responsible  for 
the  coordinatirai  of  the  WRPC  and 
Working  Group. 

NMFS  in  cooperation  with  the 
California  Resources  Agency  is 
exploring  entering  into  a  MOU  that  wiU 
develop  a  process  and  mechanism, 
through  the  WRPC.  that  resvdts  in  a 
State  plan  for  the  protection  of  the 
State's  salmonid  population. 
Completion  and  implementation  of  this 
State  plan  throtigh  the  WRPC.  in 
consultation  with  NMFS.  wiU  be  the 
basis  by  which  NMFS  initiates  a 
rulemaking  action  (pursuant  to  its 
authority  under  section  4(d)  of  the  ESA) 
to  adopt  the  State  of  California's  plan  or 
plans  as  equivalent  to  habitat 
conservation  plans  provided  that  NMFS 
determines  that  the  plans  are  consistent 
with  the  requirements  of  the  Federal 
ESA  for  issuing  iiuddental  take  permits 
to  non-Federal  parties  (section  10  of  the 
ESA). 

Public  Comments  SoUdtad 

The  meeting  will  focus  on  the  latest 
draft  MOU  provided  to  NMFS  by  the 
State  of  CaUfomia.  Participants  are 
reminded  that  this  is  only  a  draft  and 
that  NMFS  intends  that  die  final  MOU 
wiU  take  advantage  of  the  information 
and  recommendations  from  all 
interested  parties.  Therefore,  comments 
and  suggestions  are  hereby  soUcited 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  and  any  other 
person  concemed  with  these  draft 
guidelines. 

Dated:  October  22, 1007. 
IfildaDiaz-Sotaira. 
Director,  Office  of  Protected  Resources, 
National  Atarine  Fisheries  Service. 
[FR  Doc  07-28441  Filed  10-27-97;  8:45  am) 
BSJJNO  OOOS  SSI»4».# 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphartc 
Administration 

[U3.1O2O07B] 

North  Pacific  Fishery  Management 
Council;  Put>lic  Meettnga 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
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action:  Notice  of  advisory  group 
meetings  scheduled  in  November.  1997. 

summary:  The  North  Pacific  Fishery 
Management  Council's  (Council)  Vessel 
Bycatch  Accountability  (VBA) 
Committee  and  Gulf  of  Alaska  and 
Swing  Sea/ Aleutian  Islands  groundfish 
plan  teams  will  hold  meetings  in 
November  in  Seattle,  WA. 
DATES:  The  VBA  Committee  will  meet 
Friday,  November  14. 1997,  beginning  at 
8:00  a.m. 

The  groundfish  plan  teams  will  meet 
Novemoer  17-21, 1997,  beginning  at 
1:00  p.m.  on  Monday,  November  17. 
addresses:  VBA  Committee:  Nordby 
Conference  Center.  Suite  A.  Fishennen's 
Terminal,  1711  W.  Nickerson.  Seattle, 
WA. 

Plan  teams:  Alaska  Fisheries  Science 
Canter,  7600  Sand  Point  Way  NE.. 
Building  4,  Room  2079,  Seattle,  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage.  AK 
99501-2252. 

FOR  RmTHER  MPORMATION  CONTACT: 
Dave  Witherell.  telephone:  907-271- 
2809. 
tUPKBeiTARY  INFORMATION: 

1.  The  VBA  Committee  will  further 
define  opticms  of  a  vessel  bycatch 
accountability  program,  with  emphasis 
on  initial  and  anmiAl  allocations. 

2.  The  groiindfish  plan  teams  will 
review  any  new  stock  assessment 
infonnotion  and  catch  statistics,  prepare 
final  stock  assessment  documents  for 
the  1998  groundfish  fisheries  in  the  Gulf 
of  Alaska  and  Bering  Sea/ Aleutian 
Islands,  and  prepare  recommendations 
for  acceptable  biological  catches  for 
individual  species.  The  teams  will  also 
discuss  streamlining  the  process  of 
setting  annual  total  allowable  catches 
and  review  research  needs  and 
priorities. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Committee  or  Plan  Teams  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
ConiHTvatiao  and  Management  Act, 
thooe  issues  may  not  be  the  subject  of 
formal  action  during  the  meetings. 
Committee  or  Plan  Team  action  will  be 
restricted  to  those  issues  specifically 
idantified  in  the  agenda  listed  in  thk 
notica. 

Spadal  Arnomimklations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  langiuge 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 


Dated:  October  21. 1997. 
Riduurd  W.  Sordi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-28443  Filed  10-27-97;  8:4S  ami 
MLUNQ  oooa  *ia-a-r 

DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmeaphadc 
Administration 

P.D.  1O1S07q 

Waslafn  Pacific  FIshary  Managamant 
Council;  Public  MaaUnga 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  and  its 
committees  will  hold  public  meetings  in 
Honolulu,  HI.  Prior  to  the  Council 
meeting,  the  Council's  Scientific  and 
Statistical  Committee  (SSC)  will  hold  its 
67th  meeting. 

DATES:  The  meetings  will  be  held  on 
November  10-14, 1997.  See 
SUPPI.EMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  SSC  meeting  will  be 
held  at  the  Council  office,  1164  Bishop 
Street.  Suite  1400,  Honolulu,  HI; 
telephone:  (808)  522-8220.  The  94th 
Council  meeting  will  be  held  at  the  Ala 
Moana  Hotel,  410  Atkinson  Dr.,  Garden 
Lanai  and  Hibiscus  Ballroom,  Honolulu, 
HI;  telephone:  (808)  955-4811. 

Council  address:  Western  Pacific 
Fishery  Management  Coimcil,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  MFORMATION:  The  SSC 
meeting  will  be  held  on  November  10- 
11. 1997,  from  8:00  a.m.  to  5:00  p.m.. 
each  day.  The  CouncU's  Standing 
Committees  will  meet  on  Noven]j)er  12, 
1997,  as  follows: 

7:30  a.m.  to  9:00  a.m. — Enforcement 

8:00  a.m.  to  10:00  a.m. — Crustaceans 

9:00  a.m.  to  10:30  a.m. — ^Vessel 
Monitoring  System  (VMS) 

10:30  a.m.  to  12:30  pjn. — Pelagia 
and  Bottomfish 

1:30  p.m.  to  3:00  pjn. — ^Indigenous 
Fishing  Rights  and  Ecosystem  ft  Habitat 

3:00  pjn.  to  5:00  p.m. — Precious 
Corals  and  Executive/Budget  ft 


le  full  Council  will  meet  on 
Novemliw  13-14. 1997,  from  9HX)  a.m. 
to  5:00  pan.,  each  day. 


The  SSC  and  Council  will  discuss  and 
take  final  action  on  an  amendment  to 
establish  a  framework  process  for  future 
management  of  precious  corals 
(including  public  hearings).  This  will 
also  be  the  first  meeting  under  the 
framework  procedure  for  pelagic  fishery 
management  changes  for  the  American 
Samoa  longline  fishery  regarding  closed 
areas  and  a  limited  access  program. 

Other  agenda  items  that  the  Council 
will  discuss  and  may  take  action  on 
include: 

1.  Pelagic  fishery  issues,  including  a) 
status  of  longline  fisheries  in  Hawaii 
and  American  Samoa,  b]  international 
meetings  addressing  the  management 
arrangements  for  highly  migratory 
species,  and  c)  protected  species 
interaction/incidental  take  issues 
(turtles,  sharks,  albatross). 

2.  Bottomfish  fishery  issues,  including 
a)  status  of  the  State's  management  plan 
focusing  on  monitoring  and 
enforcement  components,  for  overfished 
Main  Hawaiian  Islands  (MHI)  onaga  and 
ehu,  b)  consideration  of  the  Federal 
management  alternatives  for  the 
recovery  of  overfished  MHI  onaga  and 
ehu  including  a  draft  plan  amendment, 
c)  draft  amendment  for  the  limited 
access  program  for  the  Mau  Zone  in  the 
Northwestern  Hawaiian  Islands  (NWHI) 
including  a  public  hearing,  and  d) 
update  on  annorhead  fishery  in  the 
NWHI: 

3.  Crustacean  fishery  issues,  including 
regulatory  adjustments  for  1998,  such  as 
allowing  VMS  carrying  vessels  to  return 
directly  back  to  port  via  the  permit 
subzone,  adding  the  month  of  May  to 
the  closed  season  of  the  main  Hawaiian 
Islands  lobster  fishery  within  Federal 
waters,  allowing  vessels  to  temporarily 
leave  fishing  gear  on  the  banlcs,  opening 
the  season  one  month  earlier  on  1  June, 
creating  separate  species  and  fishing 
bank  quotas,  providing  fishermen  with  [ 
at  least  24  hours  notice  before  the  close 
of  the  fishery,  and  aimouncing  the 
harvest  guideline  90  days  after  season 
closure; 

4.  Ecosystem  and  habitat  issues, 
including  a)  consider  the  need  for  a 
coral  reef  fishery  management  plan,  b) 
Essential  Fish  Habitat  amendment  and 
National  Environmental  Policy  Act 
requirements,  and  c)  Commonwealth  of 
the  Northern  Mariana  Islands  Farallon 
de  Mendinilla  bombing  issue; 

5.  Precious  coral  issues,  including  a) 
status  of  the  fisheries,  and  b) 
consistency  between  state  and  Federal 
regulations: 

6.  Native  rights  and  indigenous 
fishing  issues,  including  the  status  of 
Demonstration  Projects  and  Community 
Development  Programs: 
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7.  Enforcement  and  VMS  issues, 
including  a)  reports  from  the  U.S.  Coast 
Guard  and  NMFS  Enforcement,  b)  status 
of  violations,  and  c)  possible  changes  to 
the  Council's  VMS  policy; 

8>  Program  planning  and 
administrative  issues,  including  a) 
Council  milestones  for  2000-2003.  b) 
Standard  Operating  Practices  and 
Procedure  revision,  c)  election  of 
officers,  and  d)  meetings  and 
worlcshops;  and 

9.  Other  business  as  required. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Coimcil  for  disctission.  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservatim  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in.  this 
notice. 

^Mcial  Accommodatioiu 

These  meetings  ore  physically 
accessible  to  people  with  disaUlities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Kitty  M.  Simonds, 
(808)  522-8220  (voice)  or  (808)  522- 
8226  (tax),  at  least  5  days  prior  to 
meeting  date. 

Dated:  October  21. 1997. 
Richard  W.  Surdl. 

Acting  Director.  Office  afSastairmble 
FiaheHat,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-28442  Filed  10-27-07;  8:45  am) 

MUMa  COOK  »i*-u-r 
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11001978] 

Marina  Mammato;  PannK  No.  837  (P77 
1M7) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Scientific  research  permit 
amendment 

SUMMARY:  Notice  is  her^y  given  that  a 
request  for  amendment  of  scientific 
research  permit  no.  837  submitted  by 
The  National  Marine  Mammal 
Laboratory,  Alaska  Fisheries  Science 
Center,  NMFS,  NOAA.  7600  Sand  Point 
Way  NE..  BIN  C15700.  Seattle. 
Washington  98115,  hais  been  granted. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 


upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Doctmientation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway,  Room  13130, 
Silver  Spring.  MD  20910  (301/713- 
2289);  and 

Alaska  Region.  NMFS,  P.O.  Box 
21668,  Juneau.  AK  99802-1668. 
SUPPLEMENTARY  MFORMATION:  On 
September  12, 1997,  notice  was- 
published  in  the  Fadaral  Register  (62 
FR  48062)  that  an  amendment  of  permit 
no.  837,  issued  June  4, 1993  (58  FR 
33085)f  had  been  requested  by  the 
above-named  organization.  The  original 
permit  authorized  studies  on  northern 
fur  seals  {CalloHUnus  ursinus)  over  a 
five-year  period  on  rookeries  in  the 
Bering  Sea  and  eastern  North  Pacific 
Ocean.  The  requested  amendment  has 
bean  granted  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C  1361  et  seq.).  the 
provisions  of  §  216.39  of  the  Regulations 
Govoning  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  and 
the  Fur  Seal  Act  of  1966,  as  amended 
(16  U.S.C  1151  etseg.). 

The  permit  was  amended  to  authorize 
the  following  increased  takings  of 
northern  fur  seals  [Callorhinus  uninus): 
To  collect  biopsy  samples  from  30 
additional  females  on  St  Paul  and  30  - 
additional  famales  on  St.  George 
Islands.  The  total  nmnber  of  females  to 
be  tnopsy  sampled  on  both  St.  Paul  and 
St  George  will  increase  to  180  (90  on 
each  island). 

Dated:  October  20, 1997. 
Ana  Terimsh, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Senrice. 
(FR  Doc  97-28439  FUed  10-27-97;  8:45  am] 


-    DEPARTMENT  OF  COMMERCE 

Itotional  Oceanic  and  Atrooapheric 
Administration 

ffJ>M2n7B\ 

Marina  Mammair,  Sdantlflc  Raaaarcti 
Permit  No.  1016  (P167H) 

AOENCY:  National  XIarine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for 
amendment 


SUMMARY:  Notice  is  hereby  given  that 
Ann  E.  Bowles,  Ph.D.,  Senior  Research 
Biologist,  Hubbs-Sea  World  Research 
Institute.  2595  Ingraham  Street,  San 


EMego,  California  92109,  has  requested 
an  amendment  to  Permit  No.  1016. 

DATES:  Written  comments  must  be 
received  on  or  before  November  27, 
1997. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division.  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Southwest 
Region.  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213 
(310/980-4001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director.  Office  of 
Protected  Resources.  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reascos  why  s  hearing  on  this 
application  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

SUPPLEMENTARY  SIFORMATION:  The 
subject  permit  is  requested  under  the 
authori^  of  the  Marine  Mammal 
PtotecticHi  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.)  end  the  Regulations 
Governing  the  Taking  and  hnpmting  of 
Marine  Mammals  (50  CFR  pert  216). 

Pennit  No.  1016  authorizes  the 
permittee  to  harass  several  species  of 
stranded  rehabilitated  and  permanently 
captive  pinnipeds  and  small  cetaceans 
in  order  to  measure  their  interaction 
with  fishing  gear  and  to  determine  the 
effect  of  introducing  an  auditory 
stimulus  (i.e.,  pinger)  on  responses.  The 
research  is  authorized  to  be  conducted 
over  a  five  year  period.  The  permittee  is 
now  requesting  to:  add  2  pinger  triab 
and  2  net  trials  with  14  of  the  18 
California  sea  lions  (Zalophus 
caiifomianus)  currently  authorized  to  be 
involved  in  motivational  state  trials;  and 
increase  the  number  of  California  sea 
lions  to  be  used  in  the  naive  trials  from 
30  to  40. 

In  compliance  with  the  Notional 
Ekivironmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  oivironmental  assessmmt  or 
enviroimiental  impact  statement 
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Dated:  Saptamber  26. 1997. 
AnaTartaah, 

Chief,  Permits  and  Documentation  Drriakm. 
Office  of  Protected  Resources.  National 
kkuine  Fisheries  Service. 
[FR  Doc.  97-28444  Filed  10-27-97:  S:45  am] 


to  assist  only  in  the  implementation  of 

certain  of  their  provisions. 

TroylLCrih^ 

Chairman.  Committee  far  the  Implementation 

of  TextHe  Agreements. 

I  fiir  the  iBpfaBntattoB  oTTatfla 


COMMrmSEFORTHE 
MPLBflENTATION  OF  TEXTILE 
AQREEMEMT8 

Ad|uetine<it  of  hnpoft  Limits  for  Certain 
wooofv  vVDOi  ana  awMaaaa  rioer 
TaiMaa  and  TaKMa  Products  and  SHk 
Bland  and  Other  VeQetaMa  FRmt 

Hm  Philipplnea 

October  22. 1997. 

AOBICY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ikCnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  ac^usting 
import  limits. 

t^»fc€IWt  DATE:  October  30, 1997. 

R»  FumMER  aatManATiON  oontact: 
Janet  Hwinwwi.  International  Trade 
Specialist,  OfBce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

auapiBUBfTAirY  arooMATiON. 

Awtkmttj  Bxscutive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agrsemmta 
AcL 

The  current  limits  for  certain 
categories  are  being  actuated  fior  special 
shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Api>arel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Regialar  notice  61  FR  66263. 
published  on  December  17, 1996).  Also 
see  61  FR  64507,  published  on 
Decembers,  1996. 

The  letter  to  the  Commissioner  at 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles,  but  are  designed 


October  22. 1997. 
Coaunisaioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29, 1996,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  nartain  cotton,  wool  and 
man-made  fSbms  textiles  and  textile  products 
and  silk  blend  and  other  vegetabla  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1997 
and  extending  through  December  31, 1997. 

EfiiBctive  on  October  30, 1997,  you  are 
directed  to  adjust  the  currant  limits  for  die 
following  categoriea,  pursuant  to  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreemem  on  Textiles  and  Oothing: 


Cplagofy 

Aisled  iwelvmonih 

Levala  in  Qreup  1 

237 _„ 

338/339 

2.206.953  dozen. 

638M39 ..-     ... 

2.536.437  dozwt 

Group  II 

200-229,  300-326, 

171.119.294  squwe 

330,  332.  349. 

nwlws  equtMlanL 

353.  354.  3S9-Oa. 

, 

360.  362.  363, 

369-0'.  400-414. 

432.434-442, 

444,  448.  450, 

484-460.600- 

607,  613-629. 

630.  632,  644, 

653.  664.  660-O«, 

665,  666.  669-0", 

670-O«,  831-846 

«Kl  850-869,  as  a 

group. 

^  Tbe  Imils  have  not  t)een  adjusted  to  ac- 
count for  any  impofts  exported  aAer  Decemtwr 
31,  1966. 

'Category  359-0:  ail  HTS  nunbers  except 
6103.42;2a2S,  6103.49.8034,  6104.62.1020, 
6104.60.8010.  6114.20.0048,  6114.20.0052, 
6203.42.2010.  6203.42.2090.  6204.62.2010. 
621 1 .32.001 0,  621 1 .32.0025  and 

6211.42.0010  (Category  3S0-C). 

'Category  369-0:  ai  HTS  numbers  except 
6307.1o2o65  (Category  360-S). 

^Category  659-0:  ai  HTS  numbers  except 
6103.23.0055.  6103.43.2020,  6103.43.2025, 
6103.49.2000,  6103.49.8038.  6104.63.1020, 
6104.63.1030,  6104.69.1000,  6104.69.8014, 
6114.30.3044.  6114.30.3064,  6203.43.2010. 
6203.43.2000.  6203.49.1010,  6203.49.1080, 
6204J3.1510,  6204.69.1010,  6210.10.9010. 
6211.33.0010,  6211.33.0017.  6211.43.0010 
(Category  6Sft-C);  6502.00.9030, 

6504.00.9015,  6504.00.9060,  6505.90.5090, 
6605.90.6090,  6505.90.7090  and 

6505.90.8000  (Cetegory  660-H). 


•Category  669-0:  ai  HTS  numbers  ewapl 
6305.32.0010,  6305.32.0020.  6305.33.0010, 
6305.33.0020    and    6305.39.0000    (Category 

eeo-P). 

'Category  670-O:  ai  HTS  numbers  except 
4202.12.teJ0.  4202.12.8070,  4202.92.3020, 
4202.92.3030  wxl  4202.92.9025  (Category 
670-L). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  Eall  within  the  foreign  afEsirs 
exception  of  the  rulemaking  provisions  of  S 
U.S.C  553(aMl). 

Sincerely, 

TroyH-Cribb, 

Choinnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-2te01  Filed  10-27-97:  8:45  ami 
COOK  asie-on-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(OMB  Oontrol  No.  9000-0134] 

Proposed  CoNeotlon!  Conwienl 
Re(|ueat  Entltled  EnvironnMntaliy 
Sound  Products 

AOENCtES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 


r:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Fedoal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
OfBce  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Environmentally  Sound 
Products.  The  clearance  currently 
expires  on  February  28, 1998. 
DATES:  Comments  may  be  submitted  on 
or  before  December  29,  1997. 
FOR  FURTHER  9«FORMATK>N  CONTACT: 
Ralph  DeStebno,  Federal  Acquisition 
Policy  Division.  GSA  (202)  501-1758. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  bnrdm, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB,  Room  10102,  NEOB. 
Washington,  IX:  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street.  NW, 
Room  4037.  Washington.  DC  20405. 
Please  dte  OMB  Control  No.  9000-0134. 
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Environmentally  Sound  Products,  in  all 
correspondence. 

SUPPI^MENTARY  MFORMATIOIl: 
A.Piirpaae 

This  information  collection  complies 
with  Section  6002  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
(42  U.S.C  6962).  RCRA  requires  die 
Environmental  Protection  Agency  (EPA) 
to  designate  items  which  are  or  can  be 
produced  with  recovered  materials. 
RCRA  further  requires  agencies  to 
develop  affirmative  procurement 
programs  to  enstue  that  items  composed 
of  recovraed  materials  will  be  purchased 
to  the  maximum  extent  practicable. 
Affirmative  procurement  programs 
required  under  RCRA  must  contain,  as 
a  minimum  (1)  a  recovered  materials 
preference  program  and  an  agency 
promotion  program  for  the  preference 
program;  (2)  a  program  for  requiring 
estimates  of  the  total  percentage  of 
recovoed  materials  used  in  the 
performance  of  a  contract,  certification 
of  minimum  recovered  material  content 
,    actually  used,  where  appropriate,  and 
reasonable  verification  procedures  for 
estimates  and  certifications;  and  (3) 
annual  review  and  monitoring  of  the 
effectiveness  of  an  agency's  affirmative 
procurement  progranL 

The  items  for  which  EPA  has 
designated  minimum  recovered  nuit<>rial 
content  standards  are  (1)  cement  and 
concrete  containing  fly  ash,  (2)  paper 
and  paper  products,  (3)  lulnicating  oU 
containing  re-refined  oil,  (4)  ivtread 
tires,  and  (5)  building  insulation 
products.  The  FAR  rule  also  permits 
agencies  to  obtain  pre-award 
information  from  ofieron  regarding  the 
content  of  items  which  the  agency  has 
designated  as  requiring  minimiiin 
pocentages  of  recovered  materials. 
There  are  presently  no  known  agency 
designated  items. 

In  accordance  with  RCRA,  the 
information  collection  applies  to 
acquisitions  requiring  minimiim 
percentages  of  recovered  materials, 
when  the  price  of  the  item  exceeds 
$10,000  or  when  the  aggregate  amount 
paid  for  the  item  or  fimctionally 
equivalent  items  in  the  preceding  fiscal 
year  was  $10,000  or  more. 

Contracting  officers  use  the 
information  to  verify  offeror/contractor 
compliance  with  solicitetion  and 
contract  requirements  regarding  the  use 
of  recovered  materials.  Additionally, 
agencies  use  the  information  in  the 
tumual  review  and  monitoring  of  the 
effectiveness  of  the  affirmative 
procurement  programs  required  by 
RCRA. 


B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  date 
sources,  gathering  and  mnintnining  the 
date  needed,  aixi  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  ^spondents, 
64,350;  responses  per  respondent.  1; 
total  aimual  responses,  64,350; 
preparation  hours  per  response,  .5;  aiul 
total  response  biirden  hours.  32.175, 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  Gennal  Services 
Administration.  FAR  Secretariat 
(MVRS),  Room  4037, 1800  F  Street,  NW. 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  control  No. 
9000-0134,  Environmentally  Sound 
Products,  in  all  correspondemce. 

Dated:  October  20, 1997. 
Sharoa  A  User, 
rAR  S&cntonot. 

(FR  Doc.  97-2S47S  Filed  10-27-07: 8:45  am) 
■uancooK 


DEPARTMBfT  OF  EDUCATION 

Notice  of  Propoeed  Information 
CoHection  Requesta 

AOCNCY:  Department  of  Education. 
ACnON:  Notice  of  Proposed  Inftxmation 
Collection  Requests. 

SUMMARY:  The  Deputy  Chief  laformation 
Officer,  Office  of  tlie  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C  Chapter  3507  (j)),  since 
ptiblic  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  November  10, 1997. 
A  regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
December  29, 1997. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  shoidd 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afhirs, 
Attention:  Dan  Chenok,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C  20503.  Requests  for  copies  of  the 


propoeed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  7th  ft 
D  Streets,  S.W.,  Room  5624.  Regional 
Office  Building  3.  Washington,  D.C 
20202-4651. 

Written  comments  regarding  the 
regular  clearance  and  requests  for  copies 
of  the  proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet 
address  fFIRBeBd.gov,  or  should  be 
fexed  to  202-708-9346. 
FOR  FURTHER  MFORMATKM  OONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMBITARY  MFORMATKM:  Section 
3506  (cK2XA)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  3506  (cX2KA)  requires  diat  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultetion  to  the  extent  that 
public  participation  in  the  approval 
process  wrould  defeat  the  purpose  of  the 
information  collection,  violate  Stete  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
stetutory  obligations.  The  Deputy  Chief 
Information  GHfficer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  propoeed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
infcmnation  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  die  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (S) 
Respondents  and  fr^uency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  int«ested  in  puUic  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
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in  a  timely  maimer,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  iba  quality,  utiUty, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  miniinigB  the  burden  of  this 
coUection  on  the  respondents,  including 
through  the  use  of  informatirai 
technology. 

DbIkI:  October  22. 1M7. 
dHtePwkv. 

Deputy  Ouaflnformatioa  Officer.  Office  of 
Ae  Chief  biformation  Officer. 

Office  of  Vocatkmal  and  Adah 
Edncatkm. 

TVpe  of  Review.  Kxlension. 

"nue:  Perfannance  Repent  far  State- 
Administered  Vocational  Technical 
Education  Programs 

Abstract:  This  report  will  identify 
students  served  in  the  state  vocaticirail- 
»«rhni^»l  vfitjtm.  With  emphasis  on 
special  populations,  indicate  thoee 

improve  services  to  those  students,  and 
provide  trend  data  to  demonstrate  the 
aChctiveness  of  vocatianal-technical 
education  in  meeting  the  needs  of  youth 
andaduhs. 

Additional  bifonnation:  This 
infocmatioD  request  represents  an 
extension  of  a  collection  previously 
q>proved  by  OM&  .  It  is  being  submitted 
at  this  time  because  as  reoen^  as 
August  of  this  year  we  bad  been 
anticipating  the  passage  of  new 
kgislatiGn  for  vocational-technical 
education  and  had  been  crafting  new 
directions  for  States  to  follow  that 
would  be  oriented  toward  the 
accountability  requirements  of  the  new 
knr  as  well  as  the  requirements  of  the 
Results  Act  The  House  Representatives 
pessed  its  version  of  new  legislation  in 
June  and  the  Senate  was  anticipating 
action  by  early  September,  it  now 
q>pears  that  enactment  of  a  new  Federal 

law  for  vnr*Hf>niil-Hirhnir«l  education 

will  not  occur  imtil  1998  and  will  likely 
have  an  implemoitation  date  of  )ufy 
1999. 
ftequency:  Annually. 
Affected  Public:  State,  local  or  Tribal 
Govt.  SEAs  or  LEAs. 
Aeporti^g  and  Recordkeeping  Burden: 
Responses:  53. 
Burdoi  Hours:  2,756. 

IFR  Doc  97-2S468  Fikd  lfr-27-B7:  S:4S  an] 


DEPARTMEHT  OF  ENERGY 

Oflic*  of  Arms  Control  and 
Nonpi  uiiMi  auui  i  poncy;  rroposoa 
SutMSQuent  AmnQwiMnt 

ikOENCY:  Department  of  Enogy. 


ACTION:  Subsequent  Arrangement 

SUMM.ARY:  Pursuant  to  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C  2160),  notice  is  hereby  given 
of  a  proposed  "subseqiient 
arrangement"  under  the  Agreement  for 
Cooperation  in  the  Peaceful  Uses  of 
Nuclear  Energy  Between  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  and  the  Agreement  for 
Cooperation  Betwem  the  Govonment  of 
the  United  States  of  America  and  the 
Government  of  Canada  Concerning  the 
Qvil  Uses  of  Atomic  Energy. 

The  subsequent  artangonent  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following:  RTD/EU(CA)-14  for  the 
transfsr  of  15,000  grams  of  enriched 
uranium  foel  fabrication  scrap, 
containing  2,962.5  grams  of  the  isotope 
U"*  (less  than  20  pocent  enrichment) 
from  AECL  in  Chalk  River,  Canada,  to 
UKAEA  in  Dounreay.  United  Kingdom, 
for  the  purpose  of  recovering  uraniimi 
for  return  to  Canada  in  the  form  of 
uranium  metal  pieces  to  be  used  in  the 
Eabrication  of  NRU  reactor  fuel. 

In  aocordanoe  with  section  131  of  the 
AttHnic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangunttit  will  not  be 
inimW-»»  to  the  common  delsnae  end 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
tKmt  the  date  of  publication  of  this 
notice. 

Datad:  October  22. 1997. 

Far  th«  DapaitniMit  of  Bnargjf. 
CkirieP.PllspraU. 

Director,  Intmmational  PoUcy  and  Analytit 
Division.  Office  of  Arms  Coatroi  tmd 
Noaprolifaration. 
(FR  Doc.  97-2S509  PiM  l»-27-e7;  8:45  am] 


DEPARTMENT  OF  ENERGY 

OfBoe  of  Arms  Control  and 
Noinjiolltai  alluii  Policw:  riuuoiisd 
Subsequent  Arrangament 

AQBICY:  Departmoit  of  Energy. 
ACTION:  Subsequent  Arrangement 


:  Pursuant  to  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C  2160).  notice  is  hereby  given 
of  a  propoeed  "subeequent 
arrangement"  undw  the  Agreemoit  for 
Cooperation  in  the  Peaceful  Uses  of 
Nuclear  Energy  Between  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
CEURATOM)  and  the  Agreement  for 


Coc^wration  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada  Concerning  the 
Civil  Uses  of  Atomic  Eneigy. 

The  subsequent  arrangement  to  be      • 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following:  RTD/EU(CA>-15  for  the 
transfiar  of  25,000  grams  of  enriched 
uranium  fuel  fabrication  soap, 
mntAining  23,280  grams  of  the  isotope 
U-235  (93.15  percmt  enrichmmt)  finun 
AECL  in  Chalk  River,  Canada,  to 
UKAEA  in  Doimreey,  United  Kingdom* 
for  the  purpose  of  recovering  high 
enriched  uranium  for  return  to  Canada 
widiin  a  twelve  month  period  for  use  as 
target  material  Cor  the  {woduction  of 
Molybdenum  99. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequeirt  arrangement  will  not  be 
tnimir^l  to  the  common  defense  and 
security. 

This  subeequent  arrangement  wiU 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  pubUcation  of  this 
notice. 

For  tha  Department  of  Energy. 

Dated:  October  22, 1997. 
ClMiieP.nti8«M. 

Directar.  International  Policy  and  Analysis 
liivisioa.  Office  (^  Aims  Contnd  and  * 

Nonprolifemtian. 
(FR  Doc.  97-2S510  FIM  10-27-«7:  S:45  am] 


DEPARTMENT  OF  ENERGY 

Amsricsn  Ststtsticsl  Association 
Commltlas  on  Ensryy  Statistics; 
Nodes  of  Open  Msitfng 

AQBtCV:  Depertmoit  of  Energy. 
SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  AdviscHy  Committee  Act 
(Pub.  L.  No.  92-463,  86  Stat  770). 
notice  is  hereby  given  of  the  following 


aerican  Statistical  Associatian 
Committee  on  Energy  Statistics. 
DATES  AND  TMES:  Thursday.  Novunber 

13.  9:00  am-SrOO  pm.  Friday.  November 

14.  9:00  am-12:00  noon. 
ADDRESSES:  Holiday  Inn-Capitol.  550  C 
Street.  S.W..  Washington.  DC 

FOR  FURTHER  MFORHATION  CONTACT:  Mr. 
William  I.  Weinig.  ELA  Committee 
Liaison.  U.S.  Department  of  Energy. 
Energy  Information  Administration,  EI- 
70,  Washington,  DC  20585.  Telephone: 
(202) 426-1101. 

SUPPtaeiTARY  MFORMATKM: 

To  advise  the  Departmtmt  of  Energy. 
Energy  Information  Administration 
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(EIA),  on  EIA  technical  statistical  issues 
and  to  enable  the  EIA  to  benefit  from  the 
Committee's  expertise  concerning  other 
energy  statistical  matters. 

Tenlotriv  Agenda 

Thursday.  November  13. 1997 

A.  Opening  Remarks 

B.  Major  Topics 

1.  Hectriaty  Today:  A  Briefing 

2.  Electridfy  Prices  in  a  Competative 
Environmmt 

3.  Petroleum  Marketing  Disdosure 
Avoidance  Techniques 

4.  Electricity  Auctions  Under  the 
Concept  of  "Opan  Transmission 
Access"* 

5.  A  Prototype  Network  Model  ctf  the 
New  England  Power  Pool 

6.  Public  Oamment 

*  To  be  conducted  in  tha  Fonwtal 
Building  at  1000  btdapandeooe  Ave..  S.W.. 
Weritingtnn.  U.C..  Room  GI-<n4(A). 

Friday,  Novembor  14.  1997 

'  1.  Use  of  Covariates  to  Improve 
Efficiency  of  Estimation 

2.  Estimated  Supply  Functions  on 
International  Crude  (XI  far  41 
Countries:  A  Model 

3.  Public  Comment 

4.  Closing  Comments  by  the 
Chairpmson 


The  meeting  is  open  to  the  ptd>lic. 
The  Chairperson  of  the  committee  is 
smpowered  to  conduct  the  meeting  in  a 
fashion  that  will  Eacilitate  the  ortleiiy 
conduct  of  business.  Written  statements 
may  be  filed  with  the  committee  either 
before  or  after  the  meeting.  If  there  are 
any  questions,  plaese  contact  Mr. 
William  Weinig.  EIA  Committee 
Liaison,  at  the  addrees  or  telephone 
number  listed  aixtve. 

Miaiitni  and  Ti  aiiei  i  ipii 

Available  for  public  review  and 
copying  at  the  Public  Reading  Room. 
(Room  lE-190),  1000  Independence 
AvMiue.  SW.  Washington,  DC  20585. 
(202)  586-3142.  between  the  hours  of 
9:00  ajn.  and  4.-00  pan..  Monday 
through  Friday. 

Issued  at  Waahington.  DC  oa  October  22. 
1907. 


ACTION:  Notice  of  open  meeting. 


Deputy  AdviaoFyCoaimittaeUanagBmertt 
Officer. 

(FR  Doc.  97-28507  Filed  10-27-97;  8:45  am) 


DEPARTMENT  OF  ENERGY 


Pursuant  to  the  provisions  of 
the  Fedoal  Advisory  Committee  Act 
(Pub.  L.  92-463. 88  Stat  770)  notice  is 
herriiy  given  of  the  follonving  Advisory 
Committee  meeting:  Enviroiunental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Femald. 
DATES:  Saturday.  November  15. 1997— 
8:30  a.m.-12  p.m.;  (public  comment 
session:  11:45  a.m.-12  p.m.) 
ADDRESSES:  Alpha  Building.  10967 
Hamilton-Cleves  Highway.  Harrison. 
Ohio. 


TOR  FURTICR  SBIOWMATION  CONTACT:  |ohn 
S.  Applegate,  Chair  of  the  Femald 
Citizens  Task  Force,  PO  Box  544.  Ross. 
Ohio  45061.  or  call  the  Femald  Qtisens 
Task  Force  office  (513)  648-6478. 
aumCMBITARY  wrORMATION.  Purpose  of 
the  Boerd:  The  purpose  of  the  Board  is 
to  make  recominendations  to  DCffi  »nA 
its  regulMors  in  the  areas  of  future  use. 
cleanup  levels,  waste  dispositimi  uid 
cleanup  priorities  at  the  Femald  site. 


8:30  ajn.— Call  to  Chder 
8:30-8:40— Opening  Remaria 
8:40-9KM)— Committee  Reports 
9:00-0:15— Review  of  Site  Tour 
9:15-10:15 — Prioritisatian  and  Loi^ 

Term  Planning 
10:15-10:30— Break 
10:30-11:45— Overhead  Cost  Reduction 
11:45-12:00— OppMtunity  for  Public 

Il^Mlt 

12KM)  p.in. — ^Adfoum 

A  final  agenda  will  be  available  et  dke 
meeting.  Saturday.  November  15. 1997. 


The  meeting  is  t^ien  to  the  public. 
Written  statements  may  be  filed  with 
the  Board  chair  either  befine  or  aftw  the 
meeting  Individuals  who  wish  to  make 
oral  statements  ptertaining  to  agenda 
itnns  shoidd  contact  the  Board  chair  at 
the  address  on  teleplume  number  listed 
abtm.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
[8esentation  in  the  agenda.  The 
Designated  Federal  Official.  Gary 
Stegner.  Public  Affairs  Officer.  (%io 
Field  Office.  U.S.  Departmmt  of  Energy, 
is  empowraed  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Eech  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 


Reeding  Room.  lE-190,  Foirestal 
Buildii^.  1000  Independence  Avenue. 
SW.  Washington.  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  afao  be 
available  by  writing  to  John  S. 
Applegate.  Chair,  the  Fernald  Qtisens 
Task  Force.  PO  Box  544.  Ross.  Ohio 
45061  or  by  calling  the  Task  Force 
)  line  at  (513)  648-6478. 


laniad  at  Washington.  DC  oo  Octobar  22. 
1997. 


Deputy  Adwimnj  Couunittee  HanageumMl 
Officer. 

[FR  Doc  97-28505  Filed  10-27-07;  8.-45  ml 


09ARTMENT  OF  BCRGY 


Spsdflc  Advisory  Boflrti. 

AOCNCV.  Department  of  Energy . 
ACTON:  Notice  of  Oprai  Meeting. 


Spscffic  Advisory  BoMd.  Fsm^d 

AGENCY:  Department  of  Energy. 


The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copjring 
at  the  Freedom  of  Information  Putdic 


Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pld>.  L.  92-463.  86  Stat  770)  notice  is 
hetthy  given  of  the  following  Advisory 
Committee  meeting:  Envinmmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  PSducah  Gaseous 
Diffiisionnant 

DATES:  Thursday.  Novendnr  20. 1097: 
6KN)  pjn.-9K)0  p.m. 
AOOHESSO:  Heath  High  School 
(cafataia).  4330  Metropolis  L^»  Road. 
West  Paducah.  Kentiicky. 
FOR  FURTHER  ■FORMATION  CONTACT: 
Carios  Alvarado.  Site-Specific  Adviaofj 
Board  Coordinate,  Department  of 
Energy  Paducah  Site  Office.  Post  Office 
Box  1410.  MS-103.  Paducah,  Kantiid^ 
42001.  (502)  441-«804. 

SUFn^MBITARY  MPORMATION: 

Ptxrpose  of  the  Board:  The  purpoee  of 
the  Board  is  to  make  recominendations 
to  DOE  and  its  ragulatcws  in  the  arees  of 
enviroiunental  restoration,  waste 
manngemont.  and  related  activities. 

Tentative  Agenda:  The  meeting  will 
include  updates  on  the  Environmental 
Management  and  Enrichment  Facilities 
Project  Weste  Management,  and 
ECEsctive  ft  Meaningful  Public  Input       / 
reports;  administrative  plans;  and  an 
Environmental  Management  Evaluation 
Ranking  Matrix,  h  will  also  include  a 
drum  update:  a  review  of  the  SSAB 
Draft  Work  Plan;  a  media  contact 
discussion:  and  an  update  on  Waste 
Aree  Grouping  22. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
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who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Carlos  Alvarado  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  foshion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individiial  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
as  the  first  item  on  the  meeting  agenda. 
J4inutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  1E^190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Environmental  Information 
and  Reading  Room  at  175  Freedom 
Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8.-00  a.m.  and  5:00 
p.m.  on  Monday  through  Friday,  or  by 
writing  to  Carlos  Alvarado,  Department 
of  Energy  Paducah  Site  Office,  Post 
Office  Box  1410,  MS-103.  Paducah. 
Kentucky  42001,  or  by  calling  him  at 
(502)441-6804.  > 

Issued  at  Waahington.  DC  on  October  22. 
1997. 


Deputy  Advmtry  Coaunittee  t^utagement 

Officer. 

(FR  Doc.  97-28508  Filed  10-27-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

FMtorai  Energy  Regulatory 
Commission 

[Dodwl  Na  ER«7-4410-00(g 

Detroit  Edtoon  Company;  Notice  of 
Filing 

October  16. 1997. 

Take  notice  that  on  September  24. 
1997,  Detroit  Edison  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  28, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loi>D.Casli^ 
Sou'eCoiy. 

IFR  Doc.  97-28538  Filed  10-27-47;  8:45  am] 
■UMQ  oooc  SnT-SI-M 


DEPARTMENT  OF  ENERGY 

EnvtrofMnentai  Management  Site* 
Specific  Advisory  Board,  Oak  Ridge 


AGENCY:  Department  of  Energy. 
ACTION:  Correction. 

summary:  In  notice  docu-nent  FR  97- 
27285  beginning  on  page  53606  in  the 
issue  of  Wednesday.  October  15, 1997, 
make  the  following  correction: 

On  page  53606  in  the  third  column, 
the  DATE  of  the  meeting  was  incorrectly 
listed  as  October  5,  1997.  This  should  be 
changed  to  read  November  5, 1997. 

Issued  at  Washington,  DC  on  October  22. 
1997. 

KachdSaauMl. 

Deputy  Adviaory  Committee  Management 

Officer. 

{PR  Doc  97-28508  Filed  10-27-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

'  [Docket  Na  RP9e-18-0001 

Iroquois  Qaa  Transmission  System 
LP.;  Notice  of  Proposed  Changes  In 
FERC  Gas  Tariff 

October  22. 1997. 

Take  notice  that  on  October  17, 1997, 
'    Iroquois  Gas  Transmission  System.  LP. 
(Iroquois),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  the  tariff  sheets  listed  on 
the  filing,  with  an  effective  date  of 
November  16. 1997. 

Iroquois  states  that  the  primary 
purpose  of  filing  these  sheets  is  to  revise 
Iroquois'  tariff  to  permit  Iroquois  and 
shippers  receiving  service  under  its  RTS 
and  rrS  Rate  Schedule  to  agree  to 
negotiated  rates  for  its  transportation 
services.  This  program  is  designed  to  be 
consistent  with  the  Commission's 
Statement  of  Policy,  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines,  74  FERC 


161,076  (1996).  In  addition,  Iroquois 
states  that  it  has  made  several  other 
minor  tariff  changes  to  correct  typos  or 
other  errors,  to  update  its  Service 
Request  Form,  and  to  add  a  new  Blanket 
Capacity  Release  Form  and  Blanket 
Capacity  Release  Fact  Sheet. 

mxiuois  states  that  copies  of  this 
filing  were  served  upon  all  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission.  888 
First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conmiission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loto  D.  CaaheU. 
Sacretaiy. 

(FR  Doc.  97-28464  Filed  10-27-97;  8:45  am] 
aauNQ  oooc  sTir-at-M 


DEPARTMENT  OF  ENERGY 

FSdsral  Energy  Regtilatory 
Commission 


[Docket  No. 


19-OOq 


K  N  Interstate  Gas  Transmission 
Company;  Notice  of  Filing 

October  22. 1997. 

Take  notice  that  on  October  14. 1997, 
K  N  Interstate  Gas  Transmission 
Company  (KNI)  submitted  revised 
standards  of  conduct  in  response  to  the 
Commission's  Augiist  6, 1997,  order.^ 

KNI  states  that  copies  of  this  filing 
have  been  mailed  to  all  parties  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C, 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  November  6. 1997.  Protests 


>80  FERC  1 61.212  (1997). 
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will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoisaCaakail. 

Seeretaiy. 

[FR  Doc.  97-28460  Filed  10-27-87;  8:45  am) 

aajJNa  oooc  ff7i7-«t-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Dodnt  Na  MO98-14-008I 

K  N  Wattenberg  Tranamiasion  Limited 
LiabMty  Company;  Notice  of  Filing 

October  22. 1987. 

Take  notice  that  oa  October  14. 1007, 
K  N  Wattenberg  Limited  Liability 
Company  (KNW)  submitted  revised 
standards  of  conduct  in  response  to  the 
Commission's  September  15, 1997, 
order.i 

KNW  states  that  copies  of  this  filing 
have  been  mailed  to  all  parties  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatixy  Commission.  888 
First  Street.  NX.  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  on  protest  should  be  filed  on  : 
or  before  November  6. 1997.  Protests 
wilfbe  considered  by  the  Commission 
in  determining  the  ^>propriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  %vith  the 
Commissicm  and  are  available  for  public 
inspection. 
Lojearsihsil. 


(FR  Doc  97-28461  Filed  10-27-«7;  8:45  am] 

BaUNQ  OOM  C717-et-M 


DEPARTMBIT  OF  ENERGY 
[Docket  Na  ER97-479S-00(q 

Maine  Public  Service  Company;  Notice 
ofHiing 

October  22, 1997. 

Take  notice  that  on  September  30, 
1997.  Maine  Public  Service  Company 
filed  an  executed  Service  Agreement 
with  PacifiCorp  Marketing.  Inc. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C 
20426,  in  accordance  mth  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  3, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  prason  wishing  to  become  a  party 
must  file  a  motion  to  intwvene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaAeil. 
Secretary. 

(FR  Doa  97-28458  Filed  10-27-47;  8:45  am) 
MUNB  ooec  ariT-aMi 


OEPARTMBiT  OF  ENERGY 

FMsral  Energy  Regulatory 
Commission 

[Docket  Na  EL98-8-0011 


(lotmerty  Midwest  Power  Syslsms  Inc.; 
Order  Granting  biterventfoR  and 
Denying  Rehearing 

Isaued  October  22. 1997. 

Before  Conuniasioners:  Jamna  ).  Hoackar. 
Chaimian;  Vidgr  A.  Bailey,  and  WWiam  L 
Maaaay. 

On  June  13. 1997,  Southern  Company 
Services.  Inc.  (Southnn)  <  filed  a  motion 
to  intervene  out  of  time  and  a  request 
for  rehearing  of  the  Commission's  order 
issued  May  15. 1997.  MidAmerican 
Eimrgy  Company  (formerly  Midwest 
Power  Systems.  Inc.),  79  FERC  1 61,169 
(1997)  (May  15  order).  For  the  reasons 
stated  below,  we  wiU  grant  the  motion 


to  intervene  and  deny  the  rehearing 
request 

Background 

In  the  May  15  order,  the  Commission: 
(a)  dismissed  as  moot  a  request  by 
Midwest  Power,  a  division  of  Midvrest 
Power  Systems  Inc.  (Midwest  Power  or 
Applicant),'  for  a  declaratory  order 
authorizing  it  to  reduce  its  annual 
composite  rate  of  depreciation  fOT 
accounting  purposes;^  and  (b)  clarified 
its  order,  issued  April  19, 1994,  in 
Midwest  Power  Systems  Inc..  67  FERC 
1 61.076  (1994)  {Midwest  Power),  which 
noted  that  section  302(a)  of  the  FPA.^e 
U.S.C  S825a(a)  (1904).  requires  that 
public  utilities  and  licensees  filed  for 
Commission  approval  of  proposed 
depreciation  rate  changes  for  accounting 
purposes.  The  Commission  noted  that, 
notvrithstanding  the  clear  language  of 
section  302(a),  there  apparently  was 
some  confusion  in  the  industry  as  to 
what  should  be  done.  Accordingly,  the 
Commission  did  not  require  public 
utilities  and  licensees  to  file  for  formal 
approval  of  depreciation  rate  changes 
for  accounting  purposes  where  the 
dei»eciation  rate  changes  were  based  aa 
sound  depreciation  accounting  practices 
and  implemented  prior  to  AihH  19, 
1994.  For  changes  in  depreciation  rates 
for  accounting  purposes  implemented 
on  or  after  April  19. 1994,  and  prior  to 
the  date  of  publication  of  the  May  15 
order  in  the  Federal  Kegialer,^  \h» 
Commission  accorded  public  utilities 
and  licensees  an  amnesty  period 
extending  to  and  including  Decembw 
31, 1997,  to  make  filings  to  change  their 
depreciation  rates  for  "'^^x^nnting 
purpoaac* 


Southern  has  moved  to  intervene  out 
of  time  in  order  to  seek  rehearing  of  the 


«80  FERC  1  •1.291  (1997). 


>  SoBtham  ttataa  tte  it  is  adiiv  at  ^nt  far 
Ahbina  Pow  Company.  Gmxpt  Vomm 
Company.  Gulf  Powar  Company,  Miaaiacippi  Powar 
Company,  and  Savaniah  Elecfiric  and  Powvr 
Company  (collectively  referred  to  as  the  Southern 
Compeniaa). 


*By  oadarlaauad  Juoe  22. 1995.  tlteCommiaaioB 
autboriaad  tha  DMfgar  of  Midweat  Power  and  lowa- 
OliBoia  Gaa  and  Electric  Company.  MidAmaaican 
Eaaqy  Company  U  tba  aurviving  cotpocatiaa.  Saa 
KAdvaat  Powar  Syatama.  Inc.  and  Iow>-IUinai(  Gm 
and  Elactric  Company,  71  FERC  1 61.386  (1995). 

'Midwaat  Power  did  not  make  thia  propoaal  in 
tba  oootaKl  of  a  latamakiiv  ptocaading  under 
aactioaa  206  or  20S  of  tiw  Padaral  Powar  Act  (FPA). 
16  U.S.C  Sf  824d.  a  (1994).  Accardii«ly,  thU  ordar 
addraaaaa  only  changM  in  depreciation  ratal  fv 
acconntinc  purpoaaa.  and  not  recovery  of 
deprariation-fwatad  aapanaei  in.  or  diai^ea  ia. 
alaictric  ralea  and  cfaaigaa.  Uka«riaa.  thii  ordar  doaa 
not  addram  requaata  to  change  dapredaiiaa  lalaa 
that  aia  made  aa  part  of  propoaala  to  cfaai^  alaclric 
lataa  and  cfaaq^  undar  aactioaa  20S  or  206  of  the 
EPA. 

«TIm  order  waa  puhtiahad  in  the  Federal  Rimatar 
on  May  22. 1997. 

'The  Commiaaian  alao  clarified  that  raqiaata  far 
depreciation  rata  changaa  far  accounting  porpoaaa 
may  ba  made  mdar  Rule  2M  of  the  coomiiaaiaa'a 
Rulaa  of  Practice  and  Procedure.  18  CFR  §  389.204 
(1996),  which  does  not  require  paymaot  of  a  SHim 
ne. 
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May  15  order.  Southern  argues  that 
section  302  is  an  enabling  statute  and  is 
not  self-executing.  Thus,  Southern 
maintains,  section  302  does  not  require 
public  utilities  and  licensees  to  seek 
Commission  authorization.  Rather, 
while  section  302  authorizes  the 
Commission  to  fix  depreciation  rates, 
the  Commission  may  do  so  only  if  the 
Commission  first  holds  a  hearing  and 
provides  prior  notice  to  the  affected 
state  commissions. 

Southern  argues  that  there  is  no 
evidence  in  the  legislative  history  that 
I  *mgi—  intended  section  302  to  impose 
an  affirmative  obligation  on  public 
utilities  and  licensees  to  obtain  formal 
pre-approval  of  depreciation  rates; 
tether,  the  Commission  must  comply 
with  the  preconditions  of  section  302(b) 
(i.e..  to  receive  and  consider  the  views 
of  state  commissions  before  prescribing 
any  rules  or  requirements  as  to 
depreciation  rates). 

Southern  osxt  argues  that  the 
Commission  has  never  interpreted 
section  302  to  impoee  an  affirmative 
obligation  on  pul^  utilities  and 
licensees  to  secure  formal  Commission 
pre-approval  for  all  depreciation  rate 
changes,  but  has  either  avoided  th^ 
issue,  citing  Arkanaas  Power  &■  Ligfit 
Co..  8  FPC  106  (1M9)  (AP6rL).^  or  held 
that  section  205  of  the  FPA  could  be 
used  as  the  procediiral  vehicle  to  set 
depreciation  rates,  citing  Carolina 
Power  &  Light  Co..  55  FPC  817  (1976) 
[CPSrDJ  Southern  adds  that  there  is 
little  judicial  precedent  regarding 
interpretation  of  section  302.*  Southern 


•SaDtb«a  ilalM  that  (■  APBt.  S  FPC  al  121.  tka 
rwpMiy  had  aisiMd  that  thu  Commiaaiaa  could 
ooly  raquira  ad^iutMienu  to  the  dapcariatifm  iaw»i 
in  •  pfnrawiiin  latdm  lactiao  3Q2(a),  aod  inaiimrh 
as  tfei*  Cammuaian  had  iantad  norulaior 
fagulaliaaB  uads  tactiaa  302(a).  tha  prior  actkn  of 
tha  rtrirwaa  rrwaniiiiinn  (aiithniiiiin  tha 
coataatad  acoountiaf  aaby)  waa  coalnUiiig. 
Tiilhaiii  Mguaa  that,  iaataad  of  raajwwtiiig  to  thia 
■piaaal.  iUa  Conniaaioa  faniafaad  U  aaida  by 
dafUytng  tfaal  it  ««a  actiag  oadv  aaoMon  301(a)  ct 
tha  FPA.  1«  VSJC  »S29(a)  (1M4).  i 
902. 

notaa  ikat  in  CPM.  SS  FPC  at  Sie. 
inaalatodi 

to  tha  iaana  ofCTaL'*  I 


rii 


dapNciatiaaitea  laAactod  in  ila  fiUag  both 
Mod  tte  SKttoa  302  of  tha 
r  Act  Mqukw  Ikal  an  incraawin 
*  ba  apiiimad  prior  to  tha  tima  it 
iBay  ba  raflactad  in  ■  compaoy'i  rata  ftliag  aod  that 
tha  rata  atoy  oaly  ba  pamittod  to  ba  utiliaad 
pcoapactiTaly  frtxa  the  Comniaaiaa't  BndiBS.  It  ia 
«iir  viaw  th«t  tha  iutanauor'*  raading  of  Sactkn 
302  of  tha  Fadani  Po«rar  Act  b  too  mttictiva. 
Nothinc  ia  that  aactioo  piavanu  tataa  n««K«iiig  an 
InriaaaiJ  da|iiariati<w  rata  hoaa  beiin  patmittad  to 
barinma  afbctiva  nibiact  to  reAind. 
(anphaaia  in  origiiiai). 

•  GKng  )anay  Cantfal  Pbwar  *  U|bl  Ca  «.  FPC 
12S  F.2d  183.  1S9  uJ.  (3d  Or.  1942)  (fiadii«  thM 
tha  ooort  had  juriadictiao  to  raviaw  tha 
Oammtmlam'*  »iatannii>atioii  tliat  )anay  Caotral  i« 
-  f-itflr-iUMlj  --irtiin  thu  raianii^  nf  Thn  Piiilmal 


argues  that  becatise  the  May  15  order 
departs  bom  past  precedent  without  a 
reasoned  explanation,  it  is  arbitrary  and 
capricious.^ 

Southern  claims  that  the  Commission 
violated  the  Administrative  Procedure 
Act  (APA)  ^o  by  Euling  to  provide  for 
prior  notice  and  comment  before  i««iiing 
the  May  15  order,  which  it  characterizes 
as  rulemaking.  Further,  Southern 
contends  that  any  "rule"  the 
Commission  might  promulgate  can  only 
be  applied  prospectively,  and  argues 
that  the  Commission  erred  in  applying 
the  "rule"  announced  in  the  May  15 
order  retroactively  to  the  date  of  the 
Midwest  Power  decision. 

Southern  next  argues  that  wl    a  the 
May  15  order  provides  for  notification 
to  state  commissions,  this  notification 
does  not  satisfy  the  requirements  of 
section  302  becatise  the  states  and 
interested  parties  %vere  not  accorded  an 
opportunify  to  have  their  views  heard 
b^n  Commission  announced  its 

policy.^'  Southran  mnintaina  that  the 
Commission's  decision  in  Prior  Notice 
and  Filing  Requirements  Under  Part  U 
of  the  Federal  Power  Act.  64  FERC 
1 61,138,  order  on  le/i'g,  65  FERC 
1 61,081  (1993)  {Prior  Notice],  confirms 
that  the  Commission  should  have 
provided  prior  notice  and  allowed  for 
the  filing  of  comments  and  participation 
by  afbcted  parties.''  Southern  also 


Powar  Act  Hid  ladting  tha  appiicabie  Matutory 
ptoviaiona.  inr hiding  nctiooa  301  and  302): 
Haitford  Elactric  Light  Co.  v.  FPC  131  F.2d  953. 
963  0.20  (2d  Cii.  1942)  (in  which  tha  couit  obaarvad 
tltat  (ioca  patitiooer  i*  t  public  utility  subject  to  the 
GoaHuaaian't  iiu>a>lh  liwi,  tha  Coouniaaic*  would 
ha«a  authority  to  flx  daprecialiaa  lalaa  under 
•adiaa  302):  Safe  Harbor  Water  Power  Corp  V.  FPC. 
179  F.2d  179.  199  (3d  Or.  1949)  (in  wliich  tha  couit 
approved  tha  Commiaeiaa'a  WwMng  that  a  ttraight- 
liiie  dapraciatioa  molhad  ia  proper  under  aactioa 
302):  and  Unkn  Blaclric  Co.  t.  PPC  32«  F.2d  S3S. 
S39  B.1  (aih  CIr.  1964).  iwr'd  oo  othar  pounda.  381 
VS.  90  (1965)  (elating  that  the  rnrnmieeioti  may  fix 
mlaa  of  iJepaerlerion  and  oMy  pnecriba  what 
rhaigae  ■•  to  be  twatad  aa  dapraciaUon  chargae). 

*We  note  that,  contrary  to  Soothem't  claim,  tha 
I  in  its  prior  orden  baa  never  held  that 
'  aaction  302  of  the  FPA  fntlic  utilitiae  and 
I  ware  not  raquiiad  to  Ua  far  approval  of 
I  in  their  daprariattoB  laiae  for  accounting 
puipoaaa  with  tha  Coaamitaioa.  Tha  CoBaiiaeion 
hea  aleo  naeer  aMad  UMlliMy  I 
dapraclatiun  ratae  for  accoaatti 
iinilataiaUy  without  t  filing  with  die  rnminieeinn 

>«rU&C  H  551  at  Mq.  (1994). 

X  WhUa  wa.  in  bet  did  provida  for  tha  t^j  IS 
dim  to  ba  lent  to  all  of  tha  atate  commieainna.  and 
alao  puWiahad  in  tha  Fldaiai  lagiatar.  aee  79  FCRC 
at  61.796: 62  Fad.  Rag.  28.106  (1997).  not  a  aii^ 
rtata  cowiiaainw  hea  laepondad  or  otharwi«e 
indicatad  any  objection  to  or  ftiaagreamant  with  the 


m  It  laaolaed  giieertoni  of  what  agieeineiiti  were 
)uiiadkJiuHal  in  tha  fiial  inatanca  and  therafcre 
needed  to  ba  filed.  Saa  PWor  Afafcea.  64  FERC  at 
61.973. 61.977-78. 61je«  66. :  <••-  j.  in  oontiMt  aa 
diacuaead  bafow,  tha  Mad  far  puhUc  utUitiee  end 
I  to  file  far  Coaaftaian  anthotisaiian  to 


argues  that  the  May  15  order  violates  its 
due  process  rights  because  Southern 
was  not  allowed  to  challenge  the 
Commission's  requirements  set  forth  in 
that  order.* 3  Further,  Southern  argues 
that  to  the  extent  the  May  15  order 
establishes  an  amnesty  period  to  submit 
proposed  depreciation  rate  changes,  it 
again  violates  the  requirements  of 
section  302,  the  APA.  and 
considerations  of  due  pnxress.'* 

Southern  also  argues  that  the  May  15 
order  imposes  unnecessary  regulations 
and  filing  requirements,  which  are 
inconsistent  with  ongoing  changes  in 
the  electric  utility  industry.  Southern 
notes  the  increasing  use  of  market-beaed 
rates  by  public  utilities  and  power 
marketers.  It  submits  that  entities  selling 
at  market-based  rates  do  not  predicate 
their  charges  on  their  depreciation 
expenses  or  any  other  it^tified  cost 
components.  Southern  also  notes  the 
availability  of  section  205  and  206 
proceeding!  to  establish  and  monitor 
depreciation  rates. 

Finally,  Southern  notes  that  the 
ovwwhelming  majority  of  plant  and 
equipment  affected  by  the  May  15  order 
is  used  to  provide  retail  electric  service 
under  state  jurisdiction.  It  ugues  that  if 
the  Commission  imposes  a  preapproval 
policy,  public  utilities  could  be 
subjected  to  incompatible  regulatory 
requirements,  with  the  Commission 
requiring  one  depreciation  rate  to  be 
reflected  in  the  utilities'  books  of 
account  while  a  state  commission  could 
require  a  different  depreciation  rate.  It 
maintains  that  the  Commission  should 
only  regulate  the  depreciation 
accounting  practices  of  jurisdictional 
public  utiUtiea  to  the  extent  the 


purpoaee  ia  plifa  aa  Ika  lua  of  Ika  aiatuta. 

»  hi  thia  lagard.  howavar.  wa  nola  that  Southara 
has  had  en  opportunity  hera.  on  lahearing.  to  aaka 
its  caae.  Sae,  e^..  Accounting  Raleaee  AK-14.  58 
FERCI  01.166  at  61.501  ft  n.45  (1992).  Moraoxer, 
we  have  not  in  thia- proceeding,  acted  eo  any 
propoead  dapaaciatioB  tato  rhanga  of  Swrtheni; 
lathar.  we  have  iaalead  aimply  leitatatad  tha  need 
far  pul>lic  utilitias  and  licanaaas  to  Gl«  with  this 

as  raquiiad  by  sactioo  302  of  the  FPA 
I  public  utilitiea  and  licaoaae  Baka  filings 
I  to  change  their  dapredatioa  rates  for 
aocoaafUag  purpoeea,  our  predice  is  to  publiak 
notice  of  euch  filings  in  thsPaderal  lagiafar.  In 
fact  aolica  of  Mdwaat  Power's  fiHi^  in  this 
prnreeding  U-*.,  its  petition  far  e  decleretory  ordar) 
wee  publiriied  in  the  Federal  ■agialM'.  See  79  FERC 
et  61.  794:  59  Fed.  Rag.  5S.472  (1994). 

"The  amnesty  period  we  provided  for  in  tha  May 
15  order  wna  aiMply  an  eccoaunodetioo  to  the 
laduatiy  to  aUow  than  tha  opportunity  to  make 
filings  that  would  be  conaiderad  tinwly.  Tha 
Covmiasioa  was  not  raquiiad  to  provida  audt  aa 
enrneety  period.  Imt  choee  to  do  so:  the 
rnaimieeion's  inlneet  is  in  eoauring  that  public 
utilitiae  end  lirsniess  conply  with  tha  atatuta's 
raquiiements.  and  tha  Coauniaeion  beUavad  that  an 
period  would  faMher  that  poUcy. 
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underlying  capital  is  dedicated  to 
jurisdictional,  cost-based  service. 

IMacnMioa 

Southern's  motion  to  intervene  out  of 
time  is  imopposed,  and  Southern's 
interests  may  be  affacted  by  the  outc»me 
of  this  ptoceiBding  and  cannot  be 
represented  by  any  other  party.  Nor 
would  granting  intwvention  result  in 
andue  prejudice.  In  these 
dnnimstaaoces,  we  find  gtxxl  cause  to 
grant  Southern's  motion  to  intervoie  out 
of  time. 

We  will  deny  Southern's  rehearing 
request  Contrary  to  Southern's  ptMition. 
pursuant  to  the  express  Ungmge  of 
section  302  of  the  FPA  ptiblic  utilities 
and  licensees  must  obtain  Commission 
approval  for  changes  in  depredation 
rates  for  accounting  purposes. 

Section  301(a)  of  die  FPA.  16  US.C 
§  825(a)  (1994).  in  the  first  instance 
empowers  the  Commission  to  retiuiie 
utilities  to  keep  "accounts,  reonds  of 
cost-accounting  procedures, 
cotiespondence,  memoranda,  papers, 
books  and  othar  records  as  the 
Commission  may  by  rules  and 
regulations  prescribe  as  necessary  or 
appropriate  for  purposes  at  the 
admiiiistration  of  this  Act  *  *  •."  »» 
Section  302(a)  of  the  FPA,  16  U.S.C 
§  825a(a)  (1994).  in  tiim.  states  Uiat 
"(t]he  Commission  may,  after  ha^rigg^ 
require  licensees  and  public  utilities  to 
carry  a  proper  and  adequate 
depreciation  accoimt  in  accordance 
with  such  rules,  regulations  and  forms 
of  account  as  the  Commission  may 
preacribe  *  •  •,"  »•  (The  Commission 
has.  in  &ct,  after  notice  and  opportunity 
for  hearing,  adopted  the  Uniform 
System  of  Accounts,*'  which  pieecribee 
depreidation  accounting  procvdures  for 
public  utilities  and  licensees.**)  Section 
302(a)  goes  on  to  state  that  "(tjhe 
licensees  and  public  utilities  subject  to 
the  jurisdiction  of  the  Commission  thall 
nd  char;ge  to  operating  expenses  any 


»AoDonf,  H.R.  Rap.  Na  74-1318.  at  30  (1935); 
S.  Rap.  Na  74-821.  at  S3  (1935).  The  Comniaaiaa's 
authority  to  piaacribe  a  uniform  syateai  of  accounta 
and  to  require  iuiiadictional  ««n)f^«^  io  heap 
arrounta  in  tha  aianaar  ptaeaftad  is  wail-aettlad. 
See  ranaii  Gaa  and  Klacliic  Company,  43  FERC 
161>M  at  61.  67S  (1968):  accord,  Union  Elactric 
Company.  52  FERC  161.279  at  62,109  (1990) 
(t/nionStactric). 

ThfammmiaaiBaia  not  boaad  by  aetata 
commiaaion's  dalanninaiiaiM  i^aiillin  either 
accounting  or  ratomaking.  See.  e.g..  Unkm  Elacthc, 
52  FERC  at  62.112  [citing  Kentucky  Utilitiee 
Company  v.  FERC.  760  F,2d  1321. 1327  p.C  Or. 
1965)). 

••Aocofif.  RR.  Rap.  Na  74-1318.  at  31  (163S). 

"  See,  e.g..  Uniform  System  of  Accounta 
Praecribad  for  Claas  A  and  Ckae  B  Public  Utilitiee 
and  Licanaaaa.  23  FPC  772.  773-74  (1960). 

**  Sae  e.g..  18  CPR  Part  101.  Oafinition  12  and 
Account  106  (1996). 


depreciation  charges  on  classes  of 
property  other  than  those  prescribed  by 
the  Commission,  or  charge  with  respect 
to  arty  class  of  property  a  percentage  of 
depreciation  other  than  that  prescribed 
therefor  by  the  Commission."  »• 

Contrary  to  Southern's  argument, 
tliereficHe.  section  302  is  not  a  mere 
enabling  provision,  but.  rather, 
ejmressly  imposes  a  mandatory 
obligation  cm  public  utilities  and 
licensees  not  only  to  comply  with  the 
Commission's  r^ulations  governing 
depreciation  accounting,  but,  more 
importantiy  for  present  purposes,  to 
onploy  as  depreciatfon  charges  and 
rates  only  those  iihaiges  and  rates  that 
have  been  prescribed  by  the 
Commission.'"  Section  302  thus 
requires  that  before  a  public  utility  or 
Hcenaee  may  change  its  defxeciation 
rates  for  accounting  purposes  it  must 
secure  Commission  authorization  to  do 
so. 

Nor  are  we  persuaded  by  Southern's 
argument  that  it  was  denied  notice  and 
opportunity  to  comment  as  reciuired  by 
the  APA  and  tlie  Due  Prooeas  Qauae  of 
the  United  States  Constitution.  We 
beUeve  that  the  May  15  order  did  little 
more  than  reiterate  the  statutory 
obligaticm  imposed  on  public  utilities 
and  licensees  by  Congress  in  1935 — 
reminding  pubUc  utilities  and  Ucenseee 
of  the  obligation  to  file,  according  them 
an  amnesty  period  to  do  so,  and 
suggesting  how  they  might  wish  to 
structure  their  filingi.  Thus,  we  believe 
that  the  May  15  order  property  may  be 
characterized  as  an  "interpretative  rule" 
exempt  from  the  farmnj  notj^^  and 
nomment  procedures  of  the  APA." 


>•  Aoconf.  HJL  Rt|>L  Na  74-1318,  at  31  (1S3S). 

>•  Sea  MMn>e8t  AMmr,  67  F8RC  at  61  J0»-0e.  Aa 
the  rnmmiarioB  atatad  in  Mirfwaaf  Power,  87  FERC 
al  61.208,  tha  Commiaeiaa  haa  a  ~alatiiiafy 
ohligatioa  to  anauia  that  proper  aaaouata  of 
tfaprariation  are  charged  to  aiyanm  in  aadi 
financial  reporting  period." 

"  Under  tha  APA.  5  VJS.C  »S93frXAJ  (ISO*),  tha 
Botiea  laquiraoMBts  olharwiaa  appUariiia  to  noticaa 
of  propoaed  lulamaUag  are  not  required  far 
"interpretative  ixilea.  ganaral  statemewts  of  policy, 
or  mlaa  of  agency  organimrtnn.prooadnfa.  or 

(Hactica. unlam  spadftcally  raquiiad  by 

statute.  Additionally,  tha  FPA  itaalf  '~«t«i».  ao 
requirement  for  fcrmal  notica  Hid  comsMat 
procaduraa.  See  16  U.SX.  S82Sh  (1904);  accoRf.  16 
VSXL  $§82S(a).  825a(a)(1994)  (aactiaia  301  and 
302  of  tha  FPA  nowhere  spacificaUy  provide  far 
formal  aotics  and  commant  procaduraa  before  the 
Commiaaioa  may  adopt  rules  and  tegulatiaaa 
appiicabie  to  accounting  or  depreciatioo). 

Moreover,  conaistant  with  the  Commiaaiaa'i 
practice  to  pofaliah  notioa  of  laqueets  to  cha^ 
dapradarioo  latm  for  accounting  practicaa.  aee 
sapra  note  13.  Midweet  Power's  laquaal  for 
dedaratory  order  in  thia  pmraadii^  wm  noticad  in 
tha  Fadani  lagialw.  Sea  79  FERC  at  61.794:  59 
Fed.  Reg.  55. 473  (1994).  We  note  that  the  Iowa 
UHlitiee  Board  filed  a  aotice  of  intervention  ia 
raaponaa  to  the  Federal  Kaglafar  notice  and  thus 
waaa  party  to  tha  proceeding,  ase  79  FERC  at 


Courts  have  found  that  an  interixetative 
rule  is  merely  a  statement  of  what  an 
agency  thinks  a  given  statute  or 
regulation  means,  and  thus  only 
reminils  afifocted  parties  of  their 
duties."  In  FertUizer  Institute,  et  al.  v. 
EPA.  935  F.2d  1303, 1308  p.C.  Or. 
1991),  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  explained  that  "as  a  general  rule, 
an  agency  can  declare  its  understanding 
of  what  a  statute  requires  without 
providing  notice  and  comment  *  *  *." 
The  court  also  explained  that  agency 
action  does  not  require  notice  and 
comment  merely  because  if  it  "afiiectls] 
how  parties  act  *  *  *— regardless  of  the 
consequences  of  a  rulemaking,  a  rule 
will  be  considered  interpretative  if  it 
represents  an  agency's  explanation  of  a 
statutory  provision." 

In  Ameritxui  honing  Confess,  et  al.  v. 
Mine  Safaty  &■  Health  Administration,  at 
al..  995  F.2d  1106, 1112  (D.C  Or. 
1993)."  the  court  detenniited  that,  in 
contrast  to  an  "interpretative  rule,"  an 
agency's  rule  is  a  "le^slative  rule,"  and 
thus  subject  to  the  fionnal  notice  aood 
comment  procedures  of  the  APA.  if  any 
of  the  follcmring  questions  c»uld  be 
answered  in  the  affirmative: 

(1)  whether  in  the  absence  of  the  rule 
there  would  not  be  an  adequate 
legialative  beais  for  enforcement  acticm 
or  other  agency  action  to  confer  benefits 
or  ensure  that  die  performance  of  duties, 
(2)  whether  die  agency  has  published 
the  rule  in  the  Code  of  Federal 
Regulations.  (3)  whether  the  agenor  has 
e]q)licitly  invoked  its  general  legislative 
authority,  or  (4)  wdiether  the  nde 
efifoctively  amends  a  prior  legislative 
rule. 

The  May  15  order  does  not  retiuire  an 
affirmative  answer  to  any  of  these 
questions.  First,  as  noted,  section  302(a) 
of  the  FPA  expressly  reciuires  public 
utilities  and  licensees  to  employ  as  their 
depreciation  charges  and  rates  only 
those  charges  and  rates  that  have  been 
prescaibed  by  the  Commission,  and  thus 
to  sectire  Cnmni»«ai»n  authorizaticm  to 
change  their  depreciation  rates  for 
eccounting  purposes.  Accordingly,  there 
is  no  legislative  gap  diat  required  the 
May  15  order  as  a  ixtedicate  to 
enforcement  action.  Nor  did  the 
Commission  purptnt  to  act  legislatively 
either  by  including  the  May  15  order  in 


tothaMay 


617M.  but  it  did  not  Bla  ia  I 
ISonfar. 

**Sat,  e.g..  Gaaeral  Motors  Corp.  v. 

742  PJd  1561, 1565  (D.C  Cii.  19a4).  carl  i 

471  V.S.  1074  (1985):  ocean/.  Oai^o  Caraballo  v. 
Raich.  11  F.3d  186.  195  (D.C  Ot.  1993);  United 
Techaologiee  Corp.  v.  EPA.  821  F.2d  714.  718-20 
(aC  dr.  1987). 

**Accanf,  Natioaal  Vnhflifa  Fadaraltoa  v. 
Babbitt  835  F.  Supp.  654. 666-67  Pi).C  1983). 
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the  Cods  of  Federal  ReguJations  ot  by 
invoking  its  general  legislative  •othority 
under  Put  n  of  the  FPA.  Finally,  the 
May  15  order  does  not  constitute  an 
amendment  of  a  prior  legislative  rule. 
We  conclude,  therefore,  that  the  May  15 
order  is  an  interpretative  rule. 

Mofeovar.  in  tnis  regard,  the  May  IS 
ardm  did  not  set  a  depreciation  rate  for 
■tyniinting  purposes  for  Southern  (or 
any  puhlic  utility  or  licensee).  *•*  It 
merely  reminded  all  public  utilities  and 
licensees  of  the  need  to  obtain 
Commission  authorization  for  rhangws 
in  dwir  depredation  rates  for 
aocoundoag  purposes. 

We  also  are  not  persuaded  by 
Southern's  aiguments  that  rhangw  in 
the  electric  utility  industry  somehaiv 
wanant  allowing  entities  not  to  comply 
with  the  requiremmt  that  we  approve 
their  depreciation  rates  far  accounting 
purposes.  While  Southern  suggests  that 
the  movement  to  market-based  powrer 
sales  ntos  wafltants  our  relieving  public 
utilities  and  licensees  of  the 
requirement  that  they  file,  the  foct  is 
that  there  yet  remain  many  cost-based 
power  sales  rates,  as  well  as  cost-besed 
transmission  rates,  that  reflect  the 
'-"'»' p*"'**'  depreciation  rates.*' 
Navertikslass,  we  have  strived  to  comply 
with  out  statutory  responsibilities  in  the 
least  burdensome,  and  the  most 
expeditious,  manner  possible.  Our 
intaot  is  not  to  unduly  burden  the 
industry,  but  to  hilfill  our  statutory 
responsibilities.  Thus,  we  have  aUowed 
an  amnesty  period  until  the  and  of  the 
year  for  these  filings.  Additionally,  we 
allow  these  filings  to  be  made  imder 
Rule  204  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR 
§  285.204  (1996).  which  does  not  require 
payment  of  a  filing  be.  We  also  expect 
that  the  vast  ma|ority  of  these  filings  can 
be  processed  expeditiously  by  the  Office 
of  the  Chief  Accountant* 

Finally,  we  disagree  with  Southern's 
omtention  that  this  Conunission  should 
regulate  depreciation  accounting 
practices  of  jurisdictional  public 


r'l  n^fmti  km  a 
>fari 


iv*  ptior  to 


I  OOI 

.  70  FEXCal  61.793. 
>  Sm^  k^,  AaivicaB  Municipsl  Powar-Obio, 
,  itaf..  S7  FEXC 1  61 JSS  «  62.161  k  a.i  (19S1). 
fgOmtiml.  58  FBCC 1  61.182  11992).  For  powar 
I  tbal  ooly  Mil  it  I 
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Part  101  of  its  ragidaiiaH  ara  typically  ««T«d  for 
wch  ■<iliai  Sue.  ef..  PGC  Earngf  Makalias.  lac. 
79  FERC 1  SU29  at  62.433  (19S7).  AooanlinK>y. 
I  would  aot  naad  to  aAwl  any  filingi 
I  to  HctioB  902  of  tba  FPA. 
"Saa  79  FBtC  at  61,794  ilS. 


utilities  only  to  the  extent  that  the 
underlying  capital  is  dedicated  to 
jurisdictional  service.  The 
Commission's  authority  to  prescribe  a 
oniibrm  system  of  accounts  and  to 
require  a  public  utility  to  keep  accounts 
accordingly  is  not  open  to  doubt"  If  a 
state  desires  a  utility  to  keep  a  separate 
set  of  books  for  retail  ratemaking 
purposes,  however,  the  state  is  free  to 
direct  the  utility  to  do  so.** 


(A)  Southern's  owtitui  to  intervene 
out  of  time  is  hereby  granted,  as 
discussed  in  the  body  of  this  order. 

(B)  Southern's  request  far  rehearing  is 
hereby  denied,  as  discussed  in  the  body 
of  this  order. 

(C)  The  Secretary  shall  promptly 
pubUsh  a  copy  of  this  order  in  the 


(D)  The  Secretary  shall  promptly 
serve  copies  of  this  order  on  all  State 
commissions,  as  diiiniid  in  section  3(15) 
of  the  Federal  Power  Act 


BydH< 

SscnSBiy. 

(FR  Doc  97-28640  FUsd  10-t7-«7:  •.-4S  ■■] 
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andtora 
Swilon  3  AiUhortiallon 

Octobv  22. 1997. 

Take  notice  that  on  October  15. 1997. 
North  Atiantic  Pipeline  Partnen,  LP. 
(North  Atlantic),  7500  Texas  Conmierce 
"Tower.  600  Travis,  Houston.  Texas 
77002.  filed  applications  pursuant  to 
Sections  3  and  7(c)  of  the  Natural  Gas 
Act  (NGA).  hi  Docket  No.  CP98-29-000. 
North  Atlantic  seeks  a  Presidential 
Permit  and  Section  3  authorization 
pursuant  to  Part  153  of  the 
Commission's  Regulations.  In  Docket 
No.  CP98-30-000,  North  Atlantic  seeks 
a  Certificate  of  Public  Convenience  And 
Necessity  to  construct  and  operate 
natural  gas  pipeline  facilities  under  Part 
157.  Subpert  E  of  the  Commission's 


Regulations.*  In  Docket  No.  CP98-31- 
000,  North  Atlantic  seeks  a  Cwtificate  of 
Public  Convenience  And  Necessity  for 
the  transportation  of  natural  gas  under 
Part  284.  Subpart  G  of  the  Commission's 
Rations.  Finally,  in  Docket  No.  CP98- 
32-000.  North  Atlantic  seeks  a 
Certificate  of  Public  Convenience  And 
Necessity  for  certain  blanket 
construction  and  operation 
authorization  undcs-  Part  157.  Subpart  F 
of  the  Commission's  Regulations.  North 
Atlantic's  proposal  is  more  hilly  set 
forth  in  the  spplications  which  are  on 
file  ¥nth  the  Commission  snd  open  to 
puUic  inspection. 

Notth  Atlantic  is  a  limitaH 
partnership  formed  under  the  laws  of 
the  State  of  Delaware.  North  Atlantic's 
general  partner  is  North  Atlantic 
Pipeline  Company.  L.I«C  a  Delaware 
limited  liability  company,  and  North 
Atlantic's  limited  partner  is  Tatham 
Ofithwe.  Inc.  North  Atlantic  anticipates 
admitting  additional  limited  partners. 

In  Docket  No.  CP98-30-000.  North 
Atlantic  wants  authcuity  to  construct, 
own.  operate  and  maintain  about  190 
miles  of  42-inch  diameter  pipeline 
under  Section  7(c)  of  the  NGA  snd  the 
Commission's  optional  certificate 
procedure  under  Part  157,  Subpart  E  of 
dM  Commission's  Regulations.  The 
pipeline  will  extend  m>m  the  United 
States-Canada  International  Boundary  in 
the  Gulf  of  Maine  to  a  proposed  point 
of  intenxinnection  in  East  Kingston, 
New  Hampshire  with  the  )oint  Pipeline 
currentiy  authorized  to  be  owned  by 
Maritimes  &  Northeast  Pipeline,  LX.C 
and  Portland  Natural  Gas  Tranmission 
System.  About  179  miles  of  the  pipeline 
wQ\  be  ofEihore  and  about  11  miles  will 
be  onshore.  The  total  estimated  cost  of 
the  United  States  portion  of  the  pro)ect 
is  $472  million.  (The  Canadian  portion 
of  the  project  will  initially  go  from     - 
Country  Harbor.  Nova  Scotia  to  the 
United  States-Canadian  Boundary.) 

North  Atlantic  says  the  initial  design 
capacity  of  the  pipeline  is  5904K)0  Mcf 
per  day  or  615.370  dekatherms  per  day. 
which  is  currently  limited  due  to 
pressure  limitations  on  interconnecting 
upstream  and  downstream  facilities;  but 
ultimately,  as  upstream  offshore 
Atlantic  Canada  gas  fields  are  further 
developed.  North  Atiantic 's  facilities 
will  have  the  capacity  to  deliver  up  to 
2,200.000  Mcf  of  natural  gas  per  day  on 
a  firm  basis.  North  Atiantic  says  that  its 
profect  will  meet  a  growing  demand  for 


"  Sar  mprt  aatm  IS  aad  accoaipanying  lasL 
*•  Aitanaaa  Powar  ft  Light  Ca  v  F?C  IBS  F.2d 
791.  752  (D.C  Or.  19S0).  cart,  danied.  341  U.S.  900 
•1951):  accord.  HJL  Rap.  hkk.  74-1318.  at  30-31 
(1S35);  S.  Ra|L  No.  74-621.  at  53  (1935). 


I  ■•  the  Commiaaiaa's  Optioaal  Cartificala 
prooaduraK.  In  the  ahemative.  North  Atlantic  aaaita 
the  aa^w  natuial  gas  EacUitie*  cxMistructiaa  aad 
o|iarsttoa  cartificala  under  Pwt  157.  SubfMrt  A  of 
the rnMiiirinn'i  RapilatiaM.  North  Atlantic  filed 
■xacnaad  Letters  of  Intel  eats  with  6  diipfien  for 
2e9JOO  MMBtu  pat  day  of  capeoty. 


natural  gas  in  the  nnrthnealeru  United 
States  and  vrill  provide  an 
mvironmentally-sound  means  of 
assessing  the  significant  reserves  of 
natural  gas  in  ofiEshore  Atlantic  Cjtn»A» 

North  Atlantic  seeks  approval  of  its 
initial  rates  and  proftmna  tariff 
provisions.  North  Atiantic  proposes  to 
oSsr  a  nngle  rate  schedule  for  firm 
transportation  service,  Rate  Schedule 
FT-1.  and  to  have  the  authority  to 
negotiate,  on  a  non-discximinatary  basis, 
with  shippers  to  chaige  rates  for  firm 
eervice  that  deviate  from  the  FT-1 
maximtim  rate  of  $12.2781.  which  is  a 
cost-of-service  based  rate,  desi^oed 
under  the  straight-fixed  variable  (SFV) 
method  and  beised  on  the  design 
capacity  of  the  pipeline.  Rates  bx 
authorized  overrun  and  unautlunized 
overrun  service  are  also  stated  in  North 
Atlantic's  pro  forma  tariff. 

North  Atlantic  has  used  a  capital 
structure  of  50  percent  debt,  50  percent 
equity,  an  after-tax  rate  of  return  on 
equity  of  13.25  percent  and  cost  of  ddit 
of  7.5  percent  "The  initial  ovenll  after- 
tax rate  of  return  under  this 
methodology  us  10.38  percmt  North 
Atlantic  has  also  designed  its  mayimntn 
cost-of-service  FT-1  rate  based  on  a  25- 
year  plant  Ufa  using  straight-line 
dqweciation. 

In  additicmal  to  the  firm  rate 
schedules  described  above.  North 
Atlantic  will  o£br  interruptible  service 
under  Rate  Schedule  IT-l  at  a  rateoif 
40.36  cents  per  dekatherm,  which  is  the 
100  percent  load  factor  equivalent  of  the 
maximtim  FT-1  rate.  North  Atlantic  has 
allocated  $1  million  to  its  IT-l  service 
and,  therefore.  North  Atlantic  pn^xises 
to  retain  its  Rate  Schedule  IT-l 
revenues. 

North  Atlantic  also  proposes  to 
negotiate,  on  a  noo-discriiiiinatory  basis, 
rates  that  differ  from  North  Atlantic's 
generally  applicable  rate  schedules. 
North  Atlantic's  n^otiated  rates  may  be 
less  than,  equals,  or  greater  than  its 
cost-based  nmYimnin  rates  and  may  also 
be  designed  on  a  basis  other  than  SFV. 
Pursuant  to  the  Commission's 
Alternative  Ratemaking  Policy 
Statement  shippers  uiiable  to  negotiate 
a  satisfactory  agreement  are  provided  an 
option  to  elect  the  recourse  rate,  the 
maximum  rate  described  above. 

North  Atlantic  offers  to  cap  the  firm 
service  rate  for  a  long-term  commitment 
made  through  the  dose  of  its  open 
seeson.  Noi^  Atlantic  intrads  to 
negotiate  with  interested  shippers  on  a 
non-discriminatory  basis  to  develop 
agreements  pursuant  to  which  rates  will 
automatically  decrease  as  throughput 
increeses  over  time,  as  an  inducement  to 
the  efficient  development  of  the  vast 
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resources  to  be  accessed  by  North 
Atlantic. 

North  Atlantic's  pro  forma  Tariff  also 
includes  the  General  Terms  and 
Conditions  (GT&C)  for  all  transportation 
services,  designed  to  meet  the 
applicable  requirements  of  Order  No. 
636.  as  well  as  standards  recommended 
by  the  Gas  Industry  Standards  Board 
and  accepted  by  the  Commission.  North 
Atlantic's  GT&C  also  include  a  lateral 
construction  policy  which  it  says  is 
consistent  with  the  Commission's 
Pricing  Policy  For  New  And  K'riaHi^ 
Facilities  Constructed  By  Interstate 
Natural  Gas  Pipelines. 

In  addition,  m  Docket  No.  CP98-29- 
000.  North  Atlantic  sedos  authority  to 
construct  own,  operate  and  maintaiw 
250  feet  of  42-inch  diameter  pipeline  at 
the  United  States-Canadian  Boundary 
under  Section  3  of  the  NGA  and 
Executive  Order  No.  10485.  At  the 
Bowndarj,  die  pipdine  will  connect 
widi  North  Atlantic's  upstream 
Canadian  affiliate.  North  Atlantic  also 
sedcs  Blanket  Certificates  under  Section 
7(c)of  the  NGA  pursuant  to  Part  284. 
Supart  G  and  Part  157.  Supbart  F..  in 
Docket  Nos.  CP98-31-000  and  CP98- 
32-000,  respectively,  to  transport 
natural  gas  for  otbns,  and  perfam 

certain  routine  oonstraction  functions. 

Finally.  Nortii  Atlantic  requests  a 
preliminary  determination  with  respect 
to  non-environmental  issue  by  Wfarch  1, 
1998,  and  a  final  certificate  by 
December  1, 1998.  North  Atlantic  has  a 
November  1. 1999.  target  date  for  >Mwng 
in  service. 

Any  person  desiring  to  be  heard  or 
making  any  protest  with  refinenoe  to 
said  appli^tion  should  on  or  before 
November  12. 1997.  file  with  the 
Fedoal  Energy  RegiUatory  Commission, 
888  First  Street.  NE.  Washington.  D.C 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requiremraits  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regufations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  vrith  the  Commission  will  be 
amsidered  by  it  in  determining  the 
appropriate  action  to  take  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  The  Commission's  rules 
require  that  protestors  provide  copies  of 
their  protests  to  the  party  or  person  to 
whom  the  protests  are  directed.  Any 
peracm  wishing  to  become  a  party  to  a 
proceeding  or  to  participating  as  a  party 
in  any  heuing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  inteivenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commissi  cm  and  «irill  receive  copies  of 


all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenocs.  An 
inteivenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petitim  far 
court  review  of  any  such  order. 
However,  an  inteivenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

However,  a  person,  ocmtpany  at 
oiganiration  does  not  have  to  intervene 
in  order  to  have  comments  on  any 
aspect  of  the  proposal  considered  by  die 
Commission.  Instead,  such  entity  may 
submit  two  espies  of  such  omunents  to 
the  Secretary  of  the  Ccnnmission. 
Commenters  who  sre  concerned  about 
environmental  or  pipeline  routing 
issues  Mrill  be  placed  on  the 
Commission's  environmental  mailing 
list  will  receive  copies  of 
environmental  documents  and  will  be 
aMe  to  participate  in  meetings 
associated  witii  the  Ccmimission's 
environmental  review  piiiiaM 
Commenters  will  not  be  required  to 
save  copies  of  filed  documents  on  all 
other  parties.  However,  commenten 
will  not  receive  copies  of  all  documents 
filed  by  the  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  sedc  rehearing  or  q>peal  the 
Commission's  final  order  to  a  Federal 
court 

The  Ccmunission  will  oonnder  all 
comments  snd  concerns  equally, 
whether  filed  by  cximmenters  or  those 
requestiog  intarvenor  status. 

Take  fiirdier  notice  diet  pumiant  to 
the  authority  confained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  3,  7  and  15  of  the  NGA  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  a  heering  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  CcMnmission  on  its  own  review  of 
die  msttn-  finds  that  a  grant  of  the 
certificate  is  required  l^  the  public 
convenience  and  necessity,  ff  a  «»»oH!m 
for  leeve  to  intorvene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  siKh  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
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unnecesMiy  for  North  Atlantic  to 
•ppoar  or  be  reprssantad  at  the  hearing. 
ImlmlkCmtmU, 
SocntaTj. 

[FR  Doc  97-28455  Filed  10-27-07:  8:45  un] 
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OctolMr  22. 1997. 

Please  take  notice  that  (m  Augnst  6, 
1997,  Nocthem  Indiana  Public  Service 
Company  (Northern  Indiana)  filed  its 
refund  report  in  the  above  captioned 


Copies  of  the  refund  report  have  been 
■ervod  on  all  parties  and  on  the  Indiana 
Utility  Regulatory  Commiasion. 

Any  person  desiring  to  be  heerd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission .  888 
First  Street.  N.K,  Washington.  D.C 
20426,  in  accordance  with  the  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
November  3, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
proteetants  pasties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 


Secretaiy. 

[FR  Doc.  97-28467  Piled  10-27-07:  8:45  am] 
GOBI  snr-ei-ii 


D9AR11»IT  OF  ENERGY 

Fwloral  EiMf<Qy  RoQulslofy 
Comnitosion 

[Dodnl  Na  ECOe-^-OOq 

PMbro  inc.;  Notfoe  of  AppiicMion  for 
Authortialion  Under  Federal  Poww  Act 
8actlon203 

October  22. 1007. 

Take  notice  that  on  October  21, 1997. 
Phibro  Inc.  (Phibro),  tendered  for  filing 


a  request  that  the  Commission  approve 
a  disposition  of  facilities  and/or  grant 
any  other  authorization  die  Commission 
may  deem  to  be  needed  under  Section 
203  of  the  Federal  Power  Act  as  a  result 
of  the  forthcoming  acquisition  of 
Salomon  Inc  (Salomon).  Phibro's  parent, 
by  Travelers  Group  Inc.,  (Travelers).  As 
explained  in  die  application,  the 
planned  acquisition  will  have  no  efCsct 
on  the  lurisdictional  &Kalities.  rates  or 
services  of  Phibro  and  will  be  consistent 
with  the  public  interest 

Phibfo  requests  expeditious  action  on 
the  application  in  order  that  there  be  no 
delay  in  the  aoquisitifm  of  Salomon  by 
Travelers. 

Any  person  desiring  ^o  be  heerd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.B..  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Riiles  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  AU  such  modems  or 
protests  should  be  filed  on  or  before 
November  21. 1997.  ProteaU  will  be 
considered  by  the  Commiasion  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make  the 
protastants  parties  to  the  imKeeding. 
Any  parson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 


Secntaiy. 

(FR  Doc.  97-28530  FOad  10-27-97: 8:45  am] 
COB*  snr-tt-n 


DEPARTMENT  OF  ENERGY 
rederoi  Energy  Rcguloiory 


Tennessee  Qae  Ploeline  CnmniM 

October  22, 1007. 

Take  notice  that  on  Octobn  20, 1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  1001  Louisiana.  Houston, 
'Texas  77002,  filed  an  application 
pursuant  to  Section  7  of  the  Natiual  Ges 
Act  (NGA)  and  Part  157  of  the 
Commission's  Regulations  thereunder 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the 
construction  and  operation  of  certain 
natural  gas  focilities  and  an  order 
granting  permission  and  approval  to 
abandon  the  facilities  being  replaced,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 


Specifically,  Tennessee  requests  that 
the  Commission  issue  an  order 
authorizing  Tennessee  to  (1)  abandon 
four  26-inch  diameter  pipelines  which 
are  fastened  to  the  bridge  for  Highway 
82  (Highway  82  Bridge)  which  crosses 
the  Mississippi  River  near  Greenville, 
Mississippi;  (2)  construct,  own,  and 
operate  one  30-inch  diameter  pipeline; 
and  (3)  reconfigure  six  existing 
pipelines  near  the  Mississippi  River. 
Tennessee  states  that  its  requests  are 
necessitated  by  the  State  of  Mississippi 
Highway  Depvtment's  (MOOT)  plans  to 
build  a  new  bridge  and  remove  the 
Highway  82  Bridge.  Tennessee  requests 
that  the  Commission  ^ant  the  requested 
authorization  by  March  16, 1998. 

Tennessee  states  that  the  propoaed 
abandonment  and  construction  era 
neceesary  to  "*■<"*«<"  the  integrity  of 
Tennessee's  nminHTiw  transmission 
S]rst«n  and  to  enable  Tennessee  to 
continue  to  provide  uninterrupted 
service  for  shippers.  Tennesaee  states 
that  the  estimated  cost  for  abandoning 
the  segments  of  pipeline  and 
constructing  the  propoaed  segments  of 
pipeline  will  be  approximatdy 
$12,337,000. 

Any  person  AimMng  to  pertidpete  in 
the  heering  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
Novembn  12, 1997,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  acoordmce  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  detmmining  the 
appropriate  action  to  take  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  The  Commission's  rules 
require  that  protestors  provide  copies  of 
their  protests  to  the  party  or  parties 
directly  involved.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
perticipate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  writh  the  Commission's 
Rules. 

A  person  obtaining  intervener  statos 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  evoy 


Federal  Register  /  Vol.  62.  No.  208  /  Tuesday.  October  28,  1997  /  Notices 


other  intervener  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 
A  person  does  not  have  to  intervene, 
hoMrever,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Conunission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

Take  further  notice  that,  pursuant  to 
the  autiunity  contained  in  and  subject  to 
the  jiuisdiction  conferred  upon  the 
.  Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  l^  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
LoisaCMkBll. 
Sacntaiy. 

(FR  Doc.  07-28450  Filed  10-27-07;  8:45  am) 
■usia  cooc  snr-ai-ii 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodm  Noe.  FA96-6-004:  «d  RP82-137- 
046] 

Transcontinsntal  Gas  Pipe  Una 
Corporation;  Notice  of  Report  of 
Rsfunds 

Take  notice  on  October  17, 1997, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  report  of  refunds  pertaining  to 
refunds  distributed  on  September  18. 
1997. 

Transco  states  that  the  purpose  of 
such  refund  was  to  comply  with  the 
Division  of  Audits  letter  order  issued 
January  8, 1997,  regarding  interruptible 
transportation  revenues  related  to  he 
Spider  Field  lateral  for  theperiod 
September  1, 1992  through  October  31, 
1993. 

Transco  is  servicing  copies  of  the 
instant  filing  to  customers.  State 
Commission  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  Washington,  D.C 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
R^ulations.  All  such  protests  should  be 
filed  on  or  before  OctcArar  29, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
Public  Referoice  Room. 
LoJsarashell. 
Secmtary. 

(FR  Doc.  07-28450  Filed  10-27-07;  8:45  am) 
>  oooK  snr-ai-M 


DEPARTMENT  OF  ENERGY 

Fsdsrai  Ensrgy  Rsguiatory 
Commt99lon 

(PcdtMaTMOe  2  ao  OOflj 

TranaconBnanlal  Gaa  Plpa  Una 
Corporation;  Nolica  of  Propoaad 
Changaa  in  FERC  Gaa  Tariff 

October  22, 1907. 

Take  notice  that  on  October  17, 1997, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Tlnmsco),  tendered  for 
filing  iU  FERC  Gas  Tariff.  Third  Revised 
Voliune  No.  1,  certain  revised  tariff 
sheets  which  are  enumerated  in 


App«idix  A  attached  to  the  filing,  with 
an  effective  date  of  October  1, 1997. 

Transco  states  that  the  purpoae  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  (1)  storage  service 
purchased  from  National  Fuel  Gas 
Supply  Corporation  (National  Fuel) 
imder  its  Rate  Schedule  SS-1,  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  Transco 's  Rate 
Schedules  LSS  and  SS-2,  (2)  storage 
sovice  purchased  from  CNG 
Transmission  Corporation  (CNG)  under 
its  Rate  Schedule  GSS,  the  coste  of 
which  are  included  in  the  rates  and 
charges  payable  under  Transco's  Rate 
Schedules  LSS  and  GSS,  (3) 
transportation  service  piuchased  from 
National  Fuel  under  its  Rate  Schedule 
X-:54,  the  costs  of  which  are  included  in 
the  rates  and  charges  payable  under 
Transco's  Rate  Schedule  SS-2,  (4) 
transportation  service  purchased  from 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  under  its  rate  schedule  FT, 
the  costs  of  which  are  included  in  the 
ratas  and  charges  payable  luider 
Transco's  Rate  Schedule  FT-NT,  and  (5) 
storage  service  purchased  from  "Texas 
Eastern  Transmission  Corporation 
(TETCO)  under  its  Rate  Schedule  X-28. 
die  costs  of  which  are  included  in  the 
rates  and  charges  payable  under 
Transco's  Rate  Schedule  S-2. 

Transco  states  that  this  tracking  filing 
is  being  made  pursuant  to  tracking 
provisions  undn  Section  4  of  Tranaco's 
Rate  Schedule  LSS,  Section  4  of 
Transco's  Rate  Schedule  SS-2,  Section 
4  of  Transco's  Rate  Schedule  FT-NT, 
Section  3  of  Transco's  Rate  Schedule 
GSS,  and  Section  26  of  tlw  General 
Terms  and  Conditions  of  Tranaco's 
V(riume  No.  1  Tariff.  Transco  also  filed 
therein  Substitute  EighdiJlevised  Sheet 
No.  28  to  incorporate  changes  originally 
filed  Aogust  26, 1997  in  Docket  No. 
TM97-12-29.  to  be  effective  August  1. 
1997.  Such  filing  inadvertenUy  omitted 
a  change  to  Transco's  Rate  Schedufe  S- 
2  Demand  Charge  Adjustment 

Transco  states  diet  included  in 
Appendices  B  through  E  attached  to  the 
filing  an  explanations  of  the  rate 
changes  and  details  regarding  the 
computation  of  the  reidsed  Rate 
Schedules  LSS,  SS-2,  FT-NT,  S-2  and 
GSS  rates. 

Transco  states  that  copies  of  die  fiHgg 
are  being  mailed  to  each  of  its  LSS,  SS- 
2,  FT-NT.  S-2  and  GSS  customere  and 
interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  R^ulatoty  Commission,  888 
First  Street,  NJS.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
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CcHnmission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissicm  and  are  available  for  public 
inspecticm  in  the  Public  Refierenoe 
Room. 


Stcntmy. 

(FR  Doc  97-284S5  Filed  10-27-97: 8:45  am) 

hjumo  oooc  sn7-«i-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieelon 


[DoclMt  Nee.  RP07-464-OOO  and  RP97-2SS- 

Wlliiams  Natural  Gas  Company;  Notica 
ol  Tecnnicai  Pnnlafanf  a 

OctolMr  22, 1997. 

In  the  Commission's  order  issued  on 
September  19, 1997,  m  the  above- 
captioned  proceedings,  the  r.finiTni«mn« 
held  that  the  filing  raises  issues  for 
which  a  techrJcal  conference  is  to  be 
convened. 

The  confiBrence  to  address  the  issues 
has  been  scheduled  for  Wednesday. 
November  5, 1997,  at  10:00  a.m.,  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  N.B., 
Washington.  D.C  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attmd. 

lai 


Sacrataiy. 

ffR  Doc  97-2a4«3  Filed  10-27-97;  S:45  am] 
•nT-et-a 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

[Doctot  Na  eCtr-IO-OOQi  «f  al] 

ConaoUdatad  Ediaon  Company  of  New 
York,  Inc.  et  aL;  Electric  Rate  and 
Corporate  Regulation  Fllinga 

October  21. 1997. 

Take  notice  that  the  fblloMring  filings 
have  been  made  with  the  Commission: 


1.  Consolidated  Ediaoa  Company  of 
New  York,  Inc. 

[Docket  Na  EC97-10-000) 

Take  notice  that  on  October  10, 1997. 
Consolidated  Edison  Company  of  New 
Yoric,  Inc.,  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  dtAe:  NovembCT  4, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  md  of  this  notice. 

2.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER97-4821-000I 

Take  notice  that  on  September  30. 
1997,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing:  (1)  an 
agreement  dated  as  of  September  1, 
1997,  by  and  between  PG&E  and 
PacifiCorp  entitled  Service  Agreement 
fat  Finn  Point-to-Point  Transmission 
Service  (Service  Agreonent);  and  (2)  a 
request  for  termination  of  this  Service  . 
Agreement 

Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  PacifiCorp. 

Comment  date:  November  4, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


>.  SonAem  €«— paiiy 


Im:. 


[Docket  Na  ER97-M22-000I 

Take  notice  that  on  September  30. 
1997,  Southern  Company  Services,  Inc 
(SCS).  acting  on  behalf  of  Alabama 
Power  CfMnpany,  Georgia  Power 
Company,  Gulf  Povrer  Company. 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  the  Southern 
Company  System)  filed  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  under  Part  in  of 
the  Open  Access  Transmission  Tariff  of 
Southiam  Companies.  In  addition,  the 
Southern  Company  S3rstem  filed  the 
corresponding  Specifications  for 
Network  Integration  Senrics,  a  Netwcvk 
Operating  Agreement,  and  a  Letter 
Agreement  concerning  certain  interim 
arrangemmts  that  would  apply  until  the 
earlier  of  November  1, 1997  or  the  date 
that  the  parties  complete  the  installation 
and  testing  of  equipment  necessary  to 
allow  for  dynamic  scheduling. 

Comment  date:  November  4, 1997.  in 
accordance  mth  Standard  Paiagra]^  E 
at  the  end  of  thia  notice. 

4.  Florida  Power  Corporatioa 

(DockM  Na  ER97-«823-000| 

Take  notice  that  on  September  30, 
1997,  Florida  PowerCorporation 
(Florida  Power)  tendered  for  filing  a 
service  agreement  providing  for  non- 
firm  p«int-to-point  transmissian  service 
to  NP  Energy.  Inc  (NP),  pursuant  to  its 


open  access  transmission  tariff.  Florida 
Power  requests  that  the  Commission 
waive  its  notice  of  filing  requirements 
and  allow  the  agreement  to  become 
effisctive  on  October  1. 1997. 

Cojiunent  date:  November  4. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Powar  Corporatien 

(Dockat  No.  ER97-'4S24-000] 

Take  notice  that  on  September  30, 
1997,  Florida  Power  Corporation 
(Florida  Power)  tendered  for  filing  a 
service  agreement  providing  for  non- 
firm  point-to-point  transmission  service 
to  Tbe  Energy  Authority,  Inc.  (Energy 
Authority),  pursuant  to  its  xx^eA  access 
transmission  tariff.  Florida  Power 
requests  that  the  Commission  waive  its 
notice  of  filing  requirements  and  allow 
the  agreement  to  bectone  e&ctive  on 
October  1, 1997. 

Comment  date:  Novonber  4. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thia  notice.    . 

S.  Florida  Power  Corporatioa 

[Docket  No.  ER97^825-000) 

Take  notice  that  on  September  30, 
1997.  Florida  Power  Corporation 
(Florida  Power)  tendered  for  filing  a 
service  agreement  providing  for  firm 
point-to-point  transmission  service  to 
The  Energy  Authority,  Inc.  (Energy 
Authority),  pursuant  to  its  open  access 
transmission  tariff.  Florida  Power 
requests  that  the  Commission  waive  its 
notice  of  filing  requirements  and  allow 
the  agreonent  to  become  effective  on 
October  1. 1997. 

ComBMtit  date:  November  4. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thia  notice. 

7.  Tucson  Electric  Power  Conpany 

(Docket  No.  ER97-4826-O00| 

Take  notice  that  on  September  30. 
1997.  Tucson  Electric  Power  Company 
(TEP)  tendered  for  filing  one  (1)  service 
agreement  for  firm  point-to-point 
transmission  service  under  Part  II  of  its 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  OA9&-140-000.  TEP 
requests  waiver  of  notice  to  permit  the 
service  agreement  to  become  effective  as 
of  the  earUest  date  service  commenced 
under  this  agreement.  The  details  of  the 
service  agreement  are  as  followrs: 

1.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Mariceting,  Inc.  dated 
September  11. 1997.  Service  imder  thia 
agreement  commencad  on  September  1, 
1997. 

Comment  date:  November  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Rociiester  Gas  and  Electric 
Corporation 

(Dockat  No.  ER9  7-482  7-000] 

Take  notice  that  on  September  30, 
1997,  Rochester  Gas  and  Electric 
Corporation  (RG&E)  filed  a  Service 
Agreement  between  RG&E  and  the 
Cinergy  Corp.,  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to<he  rates,  terms  and 
conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9. 1996 
in  Docket  No.  OA96-141-000. 
RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
September  19, 1997,  for  the  Cinergy 
Corp.,  Service  Agreement  RG&E  has 
served  copies  of  the  filing  on  the  New 
York  State  Public  Service  Commission 
and  on  the  Customer. 

Comment  date:  November  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeaat  Utilities  Service  Company 

(Docket  No.  ER97-4B28-O00I 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO),  on 
September  30. 1997,  tendered  for  filing, 
a  Service  Agreement  with  the  Carolina 
Power  and  Light  Company  under  the 
NU  System  Companies'  Sale  for  Resale, 
Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Carolina  Power 
and  Light  Company. 

NUSCO  requests  that  the  Service 
Agreement  become  efiiactive  September 
16, 1997. 

Comment  date:  November  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Zoad  Minneaota  Development 
Coiptwation  n  and  Lake  Benton  Power 
Partners,  LLC 

[Dockat  No.  ER97-483 1-000) 

Take  notice  that  on  September  26, 
1997,  Zond  Miimesota  Development 
Corporation  II  and  Lake  Benton  Power 
Partners,  LLC  tendered  for  filing  Notice 
of  Succession  in  the  above-referenced 
docket 

Comment  jjfite:  November  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Additional  Signatoriaa  to  PJM 
Interconnection,  LX.C  Operatiag 
Agreement 

[Docket  No.  ER9S-1-000) 

Take  notice  that  on  October  1, 1997, 
the  PJM  Interconnection,  L.L.C.  (P|M) 
filed,  on  behalf  of  the  Members  of  the 
LL£,  membership  application  of 
Engelhard  Power  Mariieting,  Inc.,  and 
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QST  Energy  Trading.  PJM  requests  an 
effective  date  of  October  3, 1997. 

Comment  date:  November  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Ohio  Valley  Electric  Corporation; 
Indiana-Kentucky  Electric  Corporation 

(Docket  No.  ER98-2-000i 

Take  notice  that  on  October  1, 1997, 
Ohio  Valley  Electric  Corporation 
(including  its  wholly-ovnied  subsidiary, 
Indiana-Kentucky  Electric  Corporation) 
(OVEC)  tendered  for  filing  a  Service 
Agreement  for  Non-Firm  Point-To-Point 
Transmission  Service,  dated  September 
19. 1997  (the  Service  Agreement) 
between  LG&E  Energy  Marketing,  Inc. 
(LG&E  Marketing),  and  OVEC  OVEC 
proposes  an  effective  date  of  September 
19, 1997  and  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  the  requested  effective  date.  The 
Service  Agreement  provides  for  non- 
firm  transmission  service  by  OVEC  to 
LG&E  Marketing. 

In  its  filing,  OVEC  states  that  therrates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  andcharges  set 
forth  in  OVEC's  Open  Access 
Transmission  TarUE. 

A  copy  of  this  filing  was  served  upon 
LG&E  Marketing. 

Comment  date:  November  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Commonwealtfa  Electric  Company; 
Camfaridge  Electric  Light  Company 

[Docket  No.  ER98-4-000] 

Take  notice  that  on  October  1. 1997. 
Commonwealth  Electric  Company 
(Commonwealth)  and  Cambridge 
Electric  Light  Company  (Cambridge)! 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  between 
the  Companies  and  the  follo%ving 
Market-Based  Power  Sales  Customera 
(collectively  referred  to  herein  as  the 
Customers):  Engage  Energy  US,  L.P.. 
South  Carolina  Electric  &  Gas  Company, 
Williams  Energy  Services  Company. 
WPS  Energy  Services.  Inc. 

These  Service  Agreements  specify 
that  the  Customers  have  signed  on  to 
and  have  agreed  to  the  terms  and 
conditions  of  the  Companies'  Market- 
Based  Power  Sales  TarifEs  designated  as 
Commonwealth's  Market-Based  Power 
Sales  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  9). 
These  Tariffs,  accepted  by  the  FERC  on 
February  27. 1997.  and  which  have  an 
effective  date  of  Fdmiary  28. 1997.  will 


allow  the  Companies  and  the  Customers 
to  enter  into  separately  scheduled  short- 
term  transactions  under  which  the 
Companies  will  sell  to  the  Customera 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

The  Companies  and  Engage  Energy 
US  have  also  filed  Notices  of 
Cancellation  for  service  imder  the 
Companies'  Power  Sales  and  Exchange 
Tariffs  (FERC  Electric  Tariff  Original 
Volume  Nos.  5  and  3)  and  Engage 
Energy  US's  respective  FERC  Rate 
Schedules. 

The  Companies  request  an  efiiKtive 
date  as  specified  on  each  Service 
Agreement  and  Notice  of  Cancellation. 

Comment  date:  November  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Idaho  Power  Cgunprnt^j 

(Docket  No.  ER9a-5-000] 

Take  notice  that  on  October  1. 1997, 
Idaho  Power  Company  (WQ,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  under  Idaho  Power 
Company  FERC  Electric  Tariff,  Second 
Revised.  Vohune  No.  1  between  Black 
Hills  Power  &  Li^xt  and  Idaho  Power 
Company. 

Comment  date:  November  4. 1997,  in 
accordance  with  Standard  Par^nph  E 
at  the  end  of  this  notice. 

15.  UtiliCorp  United  lac 

[Docket  No.  ER98-7-000) 

Take  notice  that  on  October  2. 1997, 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Northern  Stetee 
Power  Company  for  service  under  its 
non-firm  pOint-to-point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  Public  Service  and  WestPlains 
Energy — Kansas. 

Comment  date:  November  4. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Indiana  Michigan  Power  Company 

(Docket  Na  ER98-»-O00) 

Take  notice  that  on  Octoba  1. 1997. 
Indiana  Michigan  Power  Company 
(I&M),  tendered  for  filing  with  the 
Commission  Facility  Request  No.  10  to 
the  existing  Agreement,  dated  December 
11, 1989.  (1989  Agreement),  between 
I&M  and  Wabash  Valley  Power 
Association,  Inc.,  (WVPA).  Facility 
Request  No.  10  was  negotiated  in 
response  to  WVPA's  request  that  I&M 
{Hovide  new  facilities  at  t¥vo  existing  69 
kV  tap  stations  to  be  owned  by  WVPA 
and  operated  by  latM  known  as  Fruit 
Belt  Electric  Cooperative — Schoolcraft 
and  White  Pigeon  Tap  Stations.  The 
Commission  has  previously  designated 
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the  1989  Agreement  as  I&M's  Rate 
SchediUe  FERC  No.  81. 

As  requested  by,  and  for  the  sole 
benefit  of  WVPA,  IftM  proposes  an 
efiiactive  date  of  December  1, 1997,  for 
Facility  Request  No.  10.  A  copy  of  this 
filing  was  served  upon  WVPA,  the 
Indiana  Utility  Regulatory  Commission, 
and  the  K4ichigen  Public  Service 
Commission. 

Comment  date:  November  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  diis  notice. 

17.  Puget  Sound  Eaafgy,  lac 

(Dodcat  No.  ER9e-&-000l 

Take  notice  that  on  October  2, 1997. 
Puget  Sound  Energy,  Inc.  (Puget). 
tmdeied  for  filing,  as  a  change  in  rate 
schedule,  an  Amendment  No.  1  to 
Power  Exchange  Agreement  (the 
Amendment)  by  and  between  Puget  and 
British  Columbia  Power  Exchange 
Corporation  (Powerex).  A  copy  of  the 
filing  was  served  upon  Powerex. 

Comment  date:  November  4, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  derelaiid  Electric  Ilhmiinatiiig 
Cnrnpeny  and  The  Tolado  Ediaon 


(Dockst  No.  EKS8-10-000I 

Take  notice  that  on  October  2.  1997, 
the  Centerior  Service  Company  as  Agent 
fiDr  The  Qeveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company  filed  Service  Agreements  to 
provide  Non-Firm  Point-to-Point 
Transmission  Service  for  Koch  Energy 
Trading  Inc..  the  Transmission 
Customer.  Services  are  being  provided 
under  the  Centerior  Open  Access 
Transmission  Tariff  submitted  for  filing 
by  the  Federal  Energy  Reg\ilatory 
Commission  in  Docket  No.  OA96-2(M- 
000.  The  proposed  effsctive  date  under 
the  Service  Agreement  is  July  28, 1997. 

Comment  date:  November  4,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

It.  Lmg  Island  lighting  Company 

pocket  No.  ER98-1 1-000) 

Take  notice  that  on  October  1, 1997. 
Long  Island  Lighting  Company  (LILCO). 
tendered  for  filing  a  Power  Supply 
Agreement  for  the  sale  of  energy  and 
capacity  by  LILCO  (through  a  generation 
subsidiary  to  be  formed)  to  the  Long 
Island  Power  Authority  (LIPA). 

LILCO  requests  an  effective  date  of 
April  1, 1998  and  a  waiver  of  18  CFR 
35.3. 

Copies  of  the  filing  were  served  upon 
UPA  and  the  New  York  State  Public 
Service  Commission. 


Comment  date:  November  4. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Sierra  Pacific  Power  Company 

(Docket  No.  ER9e-12-O00) 

Take  notice  that  on  October  2. 1997. 
Sierra  Pacific  Power  Company  (Sierra 
Pacific),  filed  revised  open-access  tariff 
sheets  to  provide  for  Retail  Access 
Transmission  Service. 

Sierra  Pacific  pro{>oses  that  these 
revised  tariff  sheets  become  effective 
January  1, 1998. 

Comment  date:  Novembw  4. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  Enron  Eneigy  Seitkee Power,  Inc. 

(Docket  No.  ERS8-1 3-000) 

Take  notice  that  on  October  1. 1997. 
Enron  Energy  Services  Power.  Inc.  (EES) 
applied  to  the  Commission  for 
acceptance  of  EES  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  includhig  the  authority  to 
seU  electricity  at  market-based  rates; 
and  the  %vaiver  of  certain  Commission 
regulations. 

EES  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer. 

Comment  date:  November  4. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Ctamgf  Servkoa,  Inc. 
(Dockst  No.  ER98-14-000) 

Take  notice  that  on  October  2. 1997. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  New 
Energy  Ventures.  L.L.C  (Ventures). 

Cinergy  and  Ventures  are  requesting 
an  efiiactive  date  of  September  30,  1997. 

Comment  date:  November  4, 1997,  In 
accordance  with  Standard  Paragraph  E 
at  the  eiui  of  this  notice. 

23.  Cinei^  ServiooB,  Inc. 

(Docket  No.  ER9»-1 5-000) 

Take  notice  that  on  October  2, 1997, 
Cinergy  Services.  Inc.  (Cineigy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  Duke 
Energy  Trading  and  Marketing,  L.L.C. 
(Duke). 

Cinergy  and  Duke  are  requesting  an 
effective  date  of  September  30, 1997. 

Comment  date:  November  4, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Oneigy  Services,  Inc. 

(Docket  No.  ER98-1&-000) 

Take  notice  that  on  October  2. 1997. 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
tmder  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  New 
Energy  Ventures,  L.LC.  (Ventures). 

Qnergy  and  Ventures  are  requesting 
an  effective  date  of  September  30,  1997. 

Comment  date:  November  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Central  Illinois  PahUc  Serrice 
Company 

(Docket  Na  ER9S-1 7-000) 

Take  notice  that  on  October  2>  1997. 
Central  Illinois  Public  Service  Company 
(□PS),  submitted  an  executed  non-firm 
point-to-point  service  agreement,  dated 
Septembn  22. 1997.  establishing  Avista 
Energy.  Inc.  as  a  customer  imder  the 
terms  of  OPS'  Open  Access 
Transmission  Tariff. 

CEPS  requests  an  effective  date  of 
September  22, 1907  for  the  service 
agreement  Accordingly,  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  on  Avista  Energy,  Inc.  and  the 
Illinois  Commerce  Commission. 

Comment  date:  November  4. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  iu>tice. 

28.  Kansas  City  Power  ft  Ligfat 
Conqiai^ 

[Docket  No.  ERW-lfr-OOO) 

Take  notice  that  on  October  2, 1997, 
Kansas  City  Power  &  Light  Company 
(KCPL).  tendered  for  filing  a  Service 
Agrennent  dated  August  29, 1997, 
between  KCPL  and  NtidAmerica  Energy 
Company.  KCPL  proposes  an  effective 
date  of  September  28, 1997,  and 
requests  waiver  of  the  Commission's 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service. 

In  its  filing.  KCPL  states  that  the  rate* 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888-A  in  Docket  No. 
OA97-636. 

Comment  date:  Novembw  4. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


City 


ft  light 


27. 
Ganqpany 

(Docket  No.  ER98-19-000) 

Take  notice  that  on  October  2. 1907, 
Kansas  City  Povrw  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  September  17, 1907, 
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between  KCPL  and  Aquila  Power 
Corporation.  KCPL  proposes  an  effective 
date  of  September  17, 1997,  and 
requests  waiver  of  the  Commission's 
notice  requirement  This  Agreement 
provides  for  Non-Firm  Power  Sales 
Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  pursuant  to 
KCPL's  compliance  filing  in  Docket  No. 
ER94-1045. 

Comment  date:  November  4. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  Kanaas  Qty  Power  ft  Light 
Company 

(Docket  No.  ER98-20-000) 

Take  notice  that  on  October  2. 1097, 
Kansas  Qty  Powor  ft  Light  Company 
(KCPL).  tendered  for  filing  a  Service 
Agreement  dated  September  26, 1907, 
between  KCPL  and  NP  Energy,  Inc. 
KCPL  proposes  an  effective  date  of 
September  26, 1097.  and  requests 
waiver  of  the  Commission's  notice 
requirement  This  Agreement  provides 
for  Non-Firm  Power  Sales  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  pursuant  to 
KCPL's  compliance  filing  in  Docket  No. 
ER94-1045. 

Comment  date:  November  4. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  CaiifiBmia  Power  FTrh»nj« 

(Docket  No.  ER98-210-000J 

Talw  notice  tliat  on  October  17. 1007. 
the  California  Power  Exchange   ' 
CorfKiration  (PX)  tendered  for  filing  its 
PX  Administration  Charge  as  required 
under  its  FERC  Tariff.  This  filing  is 
made  pursuant  to  Commission  direction 
in  Pacific  Gas  ft  Electric  Co.  et  al.,  77 
FERC  1 61.204.  at  51,804  (1006)  in 
which  the  Commission  ordered  tfie  PX 
to  file  its  rate  schedules  pursuant  to 
Section  205(c)  of  the  Federal  Power  Act 

Copies  of  the  filing  were  served  upon 
all  parties  to  Docket  Nos.  BC06-1 9-003 
and  ER96-1663-003,  tiie  California 
Public  Utilities  Commission,  and  all 
other  affected  entities. 

Comment  date:  November  7, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Caiifiimia  Independent  System 
Operator  Corporation 

(Docket  No.  ER08-21 1-000) 

Take  notice  that  on  October  17. 1997. 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  proposed  rates  under  Section  205 
of  the  Federal  Power  Act  for  its  FERC 
Electric  Service  Tariffs. 


Punuant  to  Section  35.13(a)(1)  of  the 
Commission's  Regulations.  18  CFR 
35.13(a)(1).  the  California  Independent 
System  Operator  Corporation  (ISO) 
seeks  approval  of  the  Grid  Management 
Charge  and  rate  schedules  for  approval 
of  certain  pass-through  charges  for 
Ancillary  Services.  Congestion 
Management  and  Wheeling  Access.  The 
ISO  requests  that  these  rates  be  allowed 
to  go  into  effect  on  January  1, 1998. 

Copies  of  the  filing  were  served  upon 
the  entities  contained  in  the  official 
service  list  for  Pacific  Gas  ft  Electric 
Company,  et  al..  Docket  Nos.  EC96-19- 
003  and  ER96-1663-003  and  the 
Califomia  Public  Utilities  CommissioiL 

Comment  date:  Novonber  7, 1007,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  peraon  desiring  to  be  heerd  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Pint  Street  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LotsaCMMI, 
Sscretaiy. 
[PR  Doc  97-28535  Piled  10-27-«7;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fodoral  Energy  Regulatory 
Commission 

(Docket  No.  ER97-.4829-000.el  aL] 

Qoldan  Spread  Electric  Cooperative, 
Inc.,  et  al.  Electric  Rate  and  Corporate 
Regulation  Rings 

October  22. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Golden  ^»ead  Electric  Cooperative, 
Inc. 

(Docket  No.  ER97-4629-000) 

Take  notice  that  on  September  16. 
1997,  Golden  Spread  Electric 
Cooperative,  Inc.  (Golden  Spreed), 
tendered  its  Special  Facilities 


Agreement  writh  Tri-County  Electric 
Cooperative,  Inc.  (Tri-County)  pursuant 
to  §  35.13  of  the  Commission's 
Regulations.  The  Special  Facilities 
Agreement  between  Golden  Spreed  and 
Tri-County  provides  for  the  construction 
and  OMmership  of  a  115/12.47  kV 
substation  to  be  located  outside  of 
Guymon,  Oklahoma.  The  charges 
associated  with  the  construction  and 
ownership  of  this  facility  will  be 
recovered  by  Golden  Spread  from  Tri- 
County  pursuant  to  Rider  A  of  Rate 
Schedule  FERC  No.  22.  The  filing  will 
not  effect  a  rate  increase  or  decreese  to 
Golden  Spread's  Memben. 

Copies  of  this  filing  were  served  upon 
Golden  Spread's  )uris(dictional 
customen.  the  Public  Utility 
Commission  of  Texas,  and  the 
Oklahoma  Corporation  Commission. 

Comment  date:  November  4. 1007.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Kansas  Qty  Power  ft  Light  Coo^aay 

[Dodcat  hfo.  ER98-21-000) 

Take  notice  that  on  October  2. 1007. 
Kanses  Qty  Power  ft  Lig^t  Company 
(KCPL).  tendered  for  filing  a  Service 
Agreement  dated  Septembn  26. 1007, 
between  KCPL  and  ConAgra  Eneigy 
Services,  Inc.  KCPL  proposes  an 
effective  date  of  September  26, 1007. 
and  requests  waiver  of  the 
Commission's  notice  requirement  This 
Agreement  provides  for  Non-Firm  ' 

Power  Sales  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  pursuant  to 
KCPL's  compliance  filing  in  Docket  No. 
ER94-1045. 

Comment  date:  November  5. 1907.  in 
accordance  with  Standard  Par^raph  E 
at  the  end  of  this  notice. 

3.  Maine  Electric  Power  Compeay 

[Docket  No.  ER98-22-000I 

Take  notice  that  on  October  6. 1007. 
Maine  Electric  Power  Co.  (MEPOO), 
tendered  for  filing  purauant  to  Part  35 
of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  Part  35,  a  Letter 
Agreement  amending  the  term  of  two 
service  agreements  entered  into  Mrith 
Bangor  Hydro-Electric  Company  (SHE), 
one  dated  July  9, 1996,  and  the  otiier 
dated  July  24. 1996  (each  as  accepted  for 
filing  in  Docket  No.  ER96-2634-000). 
under  which  MEPCO  is  providing  Firm 
Point-to-Point  Transmission  Service  in 
accordance  with  the  MEPCO  Open 
Access  Transmission  Tariff  (the  Tariff). 
The  Letter  Agreement  extends  the  term 
of  the  Service  Agreements  to  October 
31, 1998. 
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Comment  data:  November  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PDrtlaod  General  Electric  Compeny 

rOocket  No.  ER96-23-000) 

Take  notice  that  on  October  3, 1997, 
Portland  General  Electric  Company 
(TCE).  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000),  an 
executed  Service  Agreement  for  Non- 
Firm  Point-to-Point  Tiansmiasicm 
Service  with  NP  Enogy  Inc. 

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-002  issued  July  30, 1993,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
efEective  September  15,  1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  NP  Energy  Inc.,  as  noted  in 
the  filing  letter. 

Coauaent  data:  November  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Union  Electric  Compaoy 

(Docket  No.  BRB8-24-000] 

Take  notice  that  on  October  3.  1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  Service  A^vements  for  Market 
Based  Rate  Power  Sales  between  UE  and 
Federal  Energy  Sales,  Inc.,  Minnesota 
Power  ft  Light  Company  and  Wisconsin 
Electric  Power  Company.  UE  asserts  that 
the  purpose  of  the  Agreements  is  to 
permit  UE  to  make  sales  of  capacity  and 
energy  at  market  based  rates  to  the 
parties  pursuant  to  UE's  Market  Based 
Rate  Power  Sales  Tariff  filed  in  Docket 
No.  ER97-3664-000. 

Comment  date:  November  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  md  of  this  notice. 

•.  Union  Etectric  Company 

(Docket  Na  ER98-2S-000) 

Take  notice  that  on  October  3, 1997, 
Union  Electric  Company  (UE).  tendered 
for  filing  Service  A^eements  Cor  Non- . 
Firm  Point-to-Point  Transmission 
Services  between  UE  and  Avista  Energy, 
Inc.,  and  The  Dayton  Power  and  Light 
Company.  UE  asserts  that  the  purpose  of 
the  Agreements  is  to  permit  UE  to 
provide  transmission  service  to  the 
parties  pursuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-50. 

Comment  date:  November  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Central  Maine  Fewer  Company 

[Docket  No.  ER9«-2«M)00l 

Take  notice  that  on  October  6, 1997, 
Central  Maine  Power  Company  filed  an 
amendment  to  Central  Maine  Power's 
Wholesale  Market  Tariff.  FERC  Electric 
Tariff,  Original  Volume  No.  4  (Tariff  No. 
4).  Central  Maine  Power  proposes  to  add 
new  Section  Z  under  which  it  will  be 
able  to  sell,  assign  or  transfiu  to  a  Tariff 
No.  4  customer  all  or  a  portion  of  its 
rights  to  transmission  service  acquired 
under  a  transmission  provider's  open 
access  transmission  tariff,  provided,  that 
the  cusfomer  is  an  eligible  customer 
under  the  transmission  provider's  open 
access  transmission  tariff. 

Comment  date:  November  5. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Western  Bmowcaa^  Inc. 

(Dockat  No.  BR9A-27-O00I 

Take  notice  that  on  October  3,  1997, 
Western  Resources,  Inc.,  tendered  for 
filing  a  non-firm  transmission 
agreement  betvreen  Western  Resources 
and  Cinergy  Operating  Companies. 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  September 
26. 1997. 

Copies  of  the  filing  were  served  upon 
Cinergy  Operating  Companies  and  the 
Kansas  Corporation  Commission. 

Comment  date:  November  5. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  Indiana  Poblic  Service 
CooqMuqr 

(Dockst  Na  ER9»-29-^)00) 

Take  notice  that  on  October  3. 1997. 
Northern  Indiana  Public  Smvice 
Company,  tendered  for  filing  an  * 

executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  The  Dayton  Power  and 
Light  Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  The 
Dayton  Power  and  Light  Company 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  0A96- 
47-000  and  allowed  to  become  effective 
by  the  Commission.  Northern  Indiana 
Ftiblic  Service  Company  has  requested 


that  the  Service  Agreement  be  allowed 
to  become  efEactive  as  of  September  8, 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consiuner  Counselor. 

Comment  date:  November  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Hudson  Cm  and  Electric 
Corporatiaii 

[Docket  No.  ER9»-3O-000| 

Take  notice  ibat  on  October  3, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHGftE),  tendered  for 
filing  punuant  to  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR  a 
Service  Agreement  between  CHGftE  and 
Constellation  Power  Source  (CPS).  The 
terms  and  conditions  of  service  under 
this  Agreement  are  made  pursuant  to 
CHGftFs  FERC  Electric  Rate  Schedule. 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Commission  in 
Docket  No.  ER97-890-000.  CHGftE  also 
has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  November  5. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Kentucky  Utilities  Compel^ 

[Dockat  No.  ER9e-ai-00(4 

Take^notice  that  on  October  3, 1997, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  Service  Agreement 
under  the  Power  Services  Tariff  as 
approved  by  the  Commission  in  Docket 
No.  ER97-270O-O00  with  Coastal 
Electric  Services.  This  Agreement  is 
being  canceled  because  it  was 
inadvertenUy  filed  Ln  that  E)ocket  The 
Commission  had  praviously  approved 
the  same  Service  Agreement  in  Docket 
No.  ER97-502-000. 

Comment  date:  November  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Southern  CaUfbmia  Edison 
Company 

[Dodcet  No.  ER9»-32-000| 

Take  notice  that  on  October  3. 1997. 
Southern  California  Edison  Company 
(Edison),  tendered  for  fihng  the 
following  Termination  Agreement 
(Termination  Agreement)  and  Non-Firm 
Supplemental  Agreement  (Non-Firm 
Supplemental  Agreement)  to  the  1990 
Integrated  Operations  Agreement  (1990 
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lOA)  between  the  City  of  Anaheim 
(Anaheim)  and  Edison,  FERC  Rate 
Schedule  No.  246: 

Termination  of  Supplemental 
Agreement  For  The  Integration  Of 
Anaheim's  EntiUement  In  San  Juan 
Unit  4 

Supplemental  Agreement  For  The 
Integration  Of  Non-Firm  Energy  From 
Ananeim's  EntiUement  In  San  Juan 
Ihiit  4  Between  Southern  California 
Edison  Company  And  City  Of 
Anaheim 

The  Termination  Agreement  cancels 
the  Supplemmtal  Agreement  fof  the 
integration  of  firm  capacity  and 
associated  energy  purchased  by 
Anaheim  under  the  San  Juan  Unit  4 
Agreement 

The  Non-Firm  Supplemental 
Agreement  sets  forth  the  terms  and 
conditions  by  which  Edison  will 
integrate  Anaheim's  entitiement  to 
energy  from  San  Juan  Unit  4  as  a  source 
of  Non-Firm  Energy  in  accordance  with 
the  terms  of  the  1990  lOA. 

Edison  is  requesting  waiver  of  the  60- 
day  prior  notice  requirement,  and 
requests  that  the  Commission  assign  to 
the  Termination  Agreement  and  Non- 
Firm  Supplemental  Agreement  effective 
dates  of  November  1, 1997. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  November  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  md  of  this  notic». 
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13.  Portland  General  Electric  Conqiany 

(Docket  No.  ERg»-34-000] 

Take  notice  that  on  October  3, 1997, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC     : 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000).  an 
executed  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  with  Kansas  Qty  Power  and 
Li^  Company. 

Punuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  £>ocket  No. 
PL93-2-O02  issued  July  30, 1993,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  September  16, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Kansas  City  Power  and 
Light  Company  as  noted  in  the  filing 
letter. 

Cfunment  date:  November  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Kentnd^  Utilities  Company 

(Dockst  No.  ER9S-35-0001 

Take  notice  that  on  October  3, 1997, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing  service  agreements 
between  KU  and  The  Energy  Authority. 
Inc.,  Dayton  Power  ft  Light,  Proliance 
Energy,  LLC,  Western  Resources  and 
Public  Service  Electric  and  Gas 
Company  under  its  Transmission 
Services  (TS)  Tariff  and  with  The 
Energy  Authority.  Inc..  under  its  Powot 
Services  (PS)  Tariff! 

Comment  date:  November  5. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  England  Power  Pool 


(Docket  No.  ER98-3e-000l 

Take  notice  that  on  October  3, 1997, 
the  New  England  Power  Pool  Executive 
Committee  filed  for  acceptance  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL)  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  Delmarva  Power  ft  Light  Company 
(Delmarva).  The  NEPOOL  Agreement 
has  been  designated  NEPOOL  FPC  No. 
2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of 
Delmarva's  signatiue  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  Delmarva.  NEPOOL  further 
states  that  the  filed  signature  page  does 
not  change  the  NEPOOL  Agreement  in 
any  manner,  other  than  to  make 
Delmarva  a  member  in  NEPOOL. 
NEPOOL  requests  an  effective  date  of 
October  6, 1997,  for  commencement  of 
participation  in  NEPOOL  by  Delmarva. 

Comment  date:  November  5. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southern  Company  Services,  Inc. 

(Docket  No.  ER98-37-0001 

Take  notice  that  on  October  6, 1997. 
Southern  Company  Services,  Inc.  (SCS), 
acting  as  agent  for  Alabama  Power 
Company  (APCo),  tendered  for  filing  a 
Delivery  Point  Specification  Sheet  dated 
as  of  July  29, 1997,  reflecting  the 
abandonment  of  two  delivery  points  to 
the  Qty  of  Lanett  Electric  Department 
The  abandoned  delivery  points  will  no 
longer  be  served  imder  the  terms  and 
conditions  of  the  Amended  and 
Restated  Agreement  for  Partial 
Requirements  Service  and 
Complementary  Services  betwe«i 
Alabama  Power  Company  and  the 
Alabama  Mimicipal  Electric  Authority 
dated  June  16, 1994. 

Comment  date:  November  5, 1997,  in 
acconlance  with  Standard  Paragr^h  E 
at  the  end  of  this  notice. 


17.  Duquesne  Light  Company 

(Docket  No.  ER98-3S-000] 

Take  notice  that  on  October  6, 1997. 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  September  30, 
1997  with  NP  Energy  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  adds  NP  Energy  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  September  30. 1997, 
for  the  Service  Agreement 

Comment  date:  Novemb«-  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Atlantic  City  Electric  Company 

[Docket  No.  ER9ft-39-000] 

Take  notice  that  on  October  6, 1997, 
Atlantic  Qty  Electric  Company  (Atlantic 
Electric),  tendered  for  filing  a  service 
agreement  under  which  Atlantic  Electric 
will  sell  capacity  and  energy  to  Valero 
Power  Services  Company  (Valero)  under 
Atlantic  Electric's  maiicet-besed  rate 
sales  tariff  Atiantic  Electric  requests  die 
agreement  be  accepted  to  become 
effective  on  September  15, 1997. 

Atlantic  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  Valero. 

Comment  date:  November  5, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Illinois  Public  Service 
Company 

(Dockst  No.  ERaB-«0-OOOl 

Take  notice  that  on  October  6. 1997. 
Central  Illinois  Public  Service  Company 
(OPS),  tendered  for  filing  Service 
Schedule  K  to  the  Power  Supply 
Agreement  between  OPS  and  the 
Illinois  Mtmicipal  Electric  Agency 
(IMEA):  revised  Schedule  8  to  the 
Transmission  Service  Agreement 
between  OPS  and  IMEA;  and  a  Notice 
of  Cancellation  of  CIPS'  service  to  the 
Village  of  Greenup,  Illinois  (Greenup). 
Upon  the  effectiveness  of  these 
agreements,  Greenup  will  shift  from 
QPS  to  IMEA  as  its  reqtiirements 
supplier  and  OPS  will  sell  additional 
power  and  energy  to  IMEA  for  resale  to 
Greenup. 

QPS  requests  an  effective  date  of 
August  1, 1997,  and  accordingly, 
requests  that  the  Commission  waive  its 
notice  requirements.  Copies  of  this 
filing  have  been  served  on  Greenup, 
IMEA  and  the  Illinois  Commerce 
Conunission. 

Comment  date:  November  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
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Federal  Energy  Regulatory  Commiasion. 
888  First  Street.  N.E.,  Washington,  O.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LaiaaCMMHL 
Stentaiy. 
(FR  Doc.  97-28536  Filed  10-27-«7;  8:4$  tm] 


FEDERAL  ENBIGY  REGULATORY 


Enef0yi  Inc^  eli 


Octobar  20, 1M7. 

Take  notice  that  Am  following  filings 
have  been  made  with  the  Commission: 

1.  Marfcat  ReqpoBsiv*  Eaargy.  Inc. 

(Dockat  Na  BRB7-383O-O00| 

Take  notice  that  on  September  15, 
1997,  Market  Responsive  Energy,  Inc. 
tendered  (or  filing  a  hfotice  of 
Withdrawal  of  its  ^ily  23, 1997.  filing  in 
the  above-refiBren(»d  docket 

Comment  date:  October  30, 1997.  in 
accordance  with  Standard  Paragra|>h  E 
at  the  end  of  this  notice. 


2.PIM 


LXXL 


(Docfat  No.  BR97-4642-000I 

Take  ootica  that  on  September  16. 
1997,  the  P)M  Interconnection.  L.L.C 
Q>|M)  filed  on  behalf  of  the  Members  of 
the  LLC,  membership  applications  of 
NorAm  Energy  Services,  Inc.  and  NP 
Energy  Inc.  P)M  requests  an  afiisctive 
date  of  Septembn  16. 1997. 

Comment  date:  October  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.IESUtilitiaaIiic 

(Dockot  Na  ER97-4792-000I 

Take  notice  that  on  September  26. 
1997.  lES  Utilities  Inc.  tendered  for 
filing  a  Notice  of  Cancellation  that  the 
following  service  agreements  with  IBS 
Utilities  Inc.  (lES)  pursuant  to  its  FERC 


Electric  Tariff.  Ordinal  Voliune  No.  1. 

were  canceled: 

SA55    aty  of  Tipton.  Iowa 

SA60    Farmers  Electric  Coop/Kalona 

and  the  associated  Peaking  Power 

Contract 
SA76    Wast  Point  Municipal  Electric 

Sjrstem  and  the  associated  Peaking 

PoMrer  Contract 

In  addition,  effoctive  the  first  day  of 
January,  1997.  the  following  service 
agreement  with  IBS  pursuant  to  its 
FERC  Electric  Tariff.  Ori^nal  Volume 
No.  6  will  be  executed:  Qty  of  Tipton, 
Iowa. 

Notice  of  the  proposed  cancellation 
and  addition  has  been  served  upon  the 
Iowa  Department  of  Commerce. 

Conunent  date:  October  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  nUDois  Power  Coa|Huy 

[Dockat  No.  ER97-47g3-000) 

Take  notice  that  on  September  29, 
1997,  Illinois  Power  Company  (Illinois 
Power)  tendered  for  filing  firm 
transmission  agreements  under  which 
Teimsco  Packaging,  Inc.  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff 

Illinois  Power  has  requested  an 
effective  date  of  Septonber  5, 1996. 

Comment  date:  October  31. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

5.  The  WaahioglOB  Water 


(Dockat  Na  ER97-47B4-O00) 

Take  notice  that  on  September  30. 
1997,  The  Washington  Water  Power 
Company  ( "WWP")  tendered  for  filing 
writh  the  Federal  Energy  Regulatory 
Commission  an  executed  Firm  Point  to 
Point  Firm  Service  Agreement  tmder 
WWPs  Open  Access  Transmission 
Tariff,  Second  Revised  Volume  No.  8. 
WWP  requests  an  affective  date  of 
October  1, 1997. 

Comment  date:  October  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

t.  IMUCorp  Uniled  Idc 

(Docket  Na  ER97-479S'-000] 

Take  notice  that  on  September  30. 
1997,  UtiliCorp  United  Inc.  (UtiliCorp) 
filed  service  agreements  with  Cinergy 
Services.  Inc.,  for  service  under  its 
short-term  firm  point-to-point  open    - 
access  service  turiff  for  its  operating 
divisions,  Missouri  Public  Service, 
WestPlains  Energy-Kansas  and 
WestPlains  Eaogy-Colorado. 


Comment  date:  October  31 ,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Allegheny  Power  Service 
CorporatioB  on  behalf  of  MonongaheU 
Power  Cftmpany,  The  Potomac  Edison 
CoB^MDy,  and  West  Penn  Power 
Coo^any  (Allegheny  Power) 

[Dockat  Na  ERB7-479e-<100| 

Take  notice  that  on  September  30, 
1997,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Comp^f^y  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  24  to  add  Strategic 
Energy  Ltd.,  Tennessee  Valley  Authority 
and  Western  Resources  to  Allegheny 
Povrer  Open  Access  Transmission 
Service  Tariff  which  has  been  submitted 
for  filing  by  the  Federal  Energy 
Regulatory  Commission  in  Docket  No. 
OA96-18-000.  The  proposed  effective 
date  under  the  Service  Agreements  is 
September  29,  1997. 

Conunent  date:  October  31, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Long  bland  Lighting  Compear 

(DodcBt  Na  ERB7-4797-000) 

Take  notice  that  on  September  30, 
1997,  Long  Island  Lighting  Company 
(LILCO)  filed  a  Service  Agreement  ba 
Non-Firm  Point-to-Point  Transmission 
Service  between  ULCO  and  The  Energy 
KxrhengB  Group  (Transmission 
Customer). 

The  Service  Agreement  specifies  that 
the  Transmission  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
LILCO  open  acceas  transmission  tariff 
filed  on  July  9. 1996.  in  Dodpet  No. 
OA96-38-000. 

LILCO  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
SeptembOT  9, 1997,  for  the  Service 
A^peement  ULOO  has  served  copies  of 
the  filing  on  the  New  York  Stete  Public 
Service  Commission  and  on  the 
Transmission  Customer. 

Comment  date:  October  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Not^ieaat  Utilities  Service  Compaay 

(Docket  No.  ER97-4798-O00I 

Take  notice  that  N(»rtheast  Utilities 
Sovice  Company  (NUSCO),  on 
September  30. 1997.  tendered  for  filing, 
a  Service  Agreement  with  the  Southern 
Company  Services,  Inc.,  imder  the  NU 
System  Companies'  Sale  for  Resale, 
Tariff  No.  7. 

NUSCO  stetes  that  a  copy  of  this  filing 
haa  been  mailed  to  the  Soi^hem 
Company  Services,  Inc. 
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NUSCO  requests  that  the  Service 
Agreement  become  effective  September 
16, 1997. 

Comment  date:  October  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northeast  Utilitiee  Service  Company 

(Docket  No.  ER97-480O-000] 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO),  on 
September  30, 1997,  tendered  for  filing, 
a  Service  Agreement  with  the  Carolina 
Power  ft  Light  Company,  under  the  NU 
System  Companies'  System  Power 
Sales/Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Carolina  Power 
ft  Light  Company. 

NUSCO  requests  that  the  Service 
Agreement  become  effsctive  September 
17, 1997. 

Comment  date:  October  31.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monoagahela 
Power  Compeny,  The  Potomac  Edison 
Company  ft  West  Penn  Power  Cooqiany 
(AUc^heny  Power) 

(Dodnt  No.  ER97-4801-000) 

Take  notice  that  on  September  30, 
1997,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  {Allegheny  Power)  filed 
Supplement  No.  32  to  add  two  (2)  new 
Customera  to  the  Standard  Generation 
Service  Rate  Schedule  imder  which 
Allegheny  Power  offera  standard 
generation  and  onergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  ]reaiiy 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
SOTvice  available  as  of  September  29, 
1997.  to  Strategic  Energy  Ltd.  and 
Teimessee  ValW  Authority. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Conunission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  Stete  Corporation 
Commission,  tiie  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  October  31, 1997,  in 
accorcLmoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Toledo  Edism  ConqMuiy 

(Docket  Na  ER97-4802-000) 

Take  notice  that  on  September  30, 
1997,  Toledo  Edison  Con^wny  ("Toledo 
Edison")  tendered  for  filing  an  electric 
power  service  agraement  for  the  sale  of 


electricity  under  its  FERC  Electric 
Tariff,  Original  Voliune  No.  3,  to  LG&E 
Energy  Marketing,  Inc.  Toledo  Edison 
has  requested  waiver  of  the  notice 
provisions  of  the  Commission's 
regulations  and  any  other  applicable 
requirement  in  order  to  permit  the 
service  agreement  to  be  made  efiisctive 
as  ofOctober  1,1997. 

Comment  date:  October  31, 1997.  in 
accordfflice  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Entergy  Servioea,  Inc. 


(Docket  No.  ER97-4a03-000| 

Take  notice  that  on  September  30, 
1997,  Entergy  Services,  Inc.  ("Entergy 
Services"),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  Stetes,  Inc., 
Entergy  Louisiana.  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orieans,  Inc.  (collectively,  the  "Entergy 
Operating  Companies"),  tendered  for 
filing  a  Short-Term  Market  Rate  Sales 
Agreement  between  Entergy  Services,  as 
ag«it  fior  the  Entergy  Operating 
Companies,  and  Union  Electric 
Company  for  the  sale  of  power  under 
Entergy  Services'  Rate  Schedule  SP. 

Comment  date:  November  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Entergy  Services,  Inc. 

(Docket  No.  ER97-4804-000] 

Take  notice  that  on  September  30, 
1997,  Entergy  Services,  Inc.  (Entergy 
Smvices),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  Stetes,  Inc.. 
Entogy  Louisiana.  Inc.,  Entergy 
Mississippi.  Inc.,  and  Entergy  New 
Orleans.  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
beAveen  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
AIG  Trading  Corporation. 

Comment  date:  November  3. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Enteigy  SenrioBB,  Inc. 

(Docket  No.  ER97-4805-^000l 

Take  notice  that  on  September  30, 
1997,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc.,  Entergy  Gulf  Stetes,  Inc.. 
Entergy  Louisiana.  Inc.  Entergy 
Mississippi,  Inc.,  and  Ejitergy  New 
Orleens,  bxc  (collectively,  the  Enteigy 
Operating  Companies),  tendered  for 
filing  ^  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Enteigy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Aviste  Energy.  Inc. 


Comment  date:  November  3. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Entergy  Services,  Inc. 

[Docket  No.  ER97-4806-000) 

Take  notice  that  on  September  30, 
1997,  Enteigy  Services,  Inc.  (Enteigy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  Stetes,  Inc., 
Entergy  Louisiana,  Inc.,  Enteigy 
Mississippi,  Iim:.,  and  Enteigy  New 
Orleens.  Inc.  (collectively,  the  Entogy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  far 
the  Enteigy  Operating  Companies,  and 
Equitable  Power  Services  Company. 

Comment  date:  November  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  imd  of  this  notice. 

17.  Enlngj  Senrkea.  Inc. 

[Dodcet  Na  ERB7-4807-000) 

Take  notice  that  on  September  30. 
1997.  Entergy  Services.  Inc.  (Enteigy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entogy  Gulf  Stetes,  Inc., 
Entergy  TjMii«ian«  inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  lac.  (collectively,  the  Enteigy 
Operating  Companies),  tendoed  for 
filing  a  Non-Finn  Point-To-Point 
Transmission  Service  AgreeoMnt 
between  Entergy  Services,  as  agent  for 
the  Enteigy  Operating  Companies  and 
Duke  Enogy  'Trading  and  Marketing, 
L.L.C 

Comment  date:  Novnnber  3, 1997,  in 
accordance  with  Standard  Paragr^h  E 
at  the  end  of  this  notice. 

18.  Entetgy  Sorioes,  Inc.  * 

(Docket  No.  ER97-4808-OOOJ 

Take  notice  tiiat  cm  September  30, 
1997,  Entergy  Services,  Inc.  (Enteigy 
Services),  on  behalf  of  Enteigy 
Arkansas,  Inc.,  Entergy  Gulf  States.  Inc.. 
Entergy  Lotiisiana,  Inc.,  Enteigy 
Mississippi,  Inc..  and  Entergy  New 
Orleans,  hic.  (collectively,  the  Enteigy 
Opoating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Servi<»  Agreement 
between  Entergy  Services,  as  agent  for 
the  Enteigy  Operating  Companies  and 
Duke  Eneigy  Ttadiiu  and  Marketing. 
Li.C 

Comment  date:  November  3, 1997,  in 
accortlance  with  Standard  Paragrs^  E 
at  the  end  of  this  notice. 

16.  ^teigy  Servicei,  Inc. 

[Dockat  No.  ERg 7-4809-000] 

Take  notice  that  on  September  30, 
1997.  Enteigy  Services.  Inc.  (Enteigy 
Services),  on  behalf  of  Entergy 
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Arkansas,  Inc.,  Entergy  Gulf  States.  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Enteigy  Operating  Companies  and 
Avista  Energy,  Inc. 

Comment  date:  November  3, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Enteigy  Senrices,  Inc. 

(DockBt  Na  ER97-4810-O00I 

Take  notice  that  on  September  30. 
1997,  Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc.  Entergy  Gulf  States.  Inc., 
Enteigy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Traiwmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies  and 
Equitable  Power  Services  Company. 

Camnient  date:  November  3, 1997.  in 
aoooniaiioe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  BostOD  EdisoD  Company 

(Docket  No.  ER97-4«11-000| 

Take  notice  that  on  September  30, 
1997,  Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a  Standstill 
Agreement  between  itself  and 
Commonwealth  Electric  Company 
(Commonwealth).  The  Standstill 
Agreement  extends  through  November 
30. 1997  the  time  in  which 
Commonwealth  may  institute  a  legal 
challenge  to  the  1995  true-up  bill  under 
Bostcm  Edison's  FERC  Rate  Schedule 
No.  68,  governing  sales  to 
Commonwealth  from  the  Pilgrim 
Niiclear  Station. 

Boston  Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  the  Standstill  Agreement  to 
become  effective  October  1. 1997. 

Comment  date:  November  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Boeton  Edison  CompaBy 

[Docket  No.  ER97-4812-000| 

Take  notice  that  on  September  30, 
1997,  Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a  Standstill 
Agreement  between  itself  and  The 
Boylston  Mimicipal  Light  Department, 
aty  of  Holyoke  Gas  &  Electric 
IDepartment,  Hudson  light  and  Power 
Department,  Littleton  Electric  Light  k 
Water  Departments,  Marblehead 


Municipal  Light  Department. 
Middleborough  Gas  and  Electric 
Department,  North  Attleborough 
Electric  Department,  Peabody  Municipal 
Light  Plant.  Shrewsbury's  Electric  Lig^t 
Plant,  Templeton  Mimicipal  Light  Plant. 
Wakefield  Municipal  Light  Department, 
West  Boylston  Municip«d  Lighting 
Plant,  and  Westfield  Gas  k  Electric  Light 
Department  (Municipals).  The  Standstill 
Afpeement  extends  through  November 
30. 1997.  the  time  in  which  the 
Municipals  may  institute  a  legal 
challenge  to  the  1995  true-up  bill  under 
their  respective  contracts  to  purchase 
power  from  Boston  Edison's  Pilgrim 
Nuclear  Station. 

Boston  Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  the  Standstill  Agreement  to 
become  effective  October  1,  1997. 

The  Standstill  Agreement  relates  to 
the  following  Boston  Edison  FERC  Rate 
Schedules: 

(1)  Supplement  to  R^e  Schedule  No. 
77 — Standstill  Agreement  with 
Boylstcm  Municipal  Light  Department 

(2)  Supplement  to  Rate  Schedule  No. 
79— Standstill  Agreement  with 
Holyoke  Gas  and  Electric  Department 

(3)  Supplement  to  Rate  SchediUc  Na 
81— -Standstill  Agreement  with 
Westfield  Gas  and  Electric  Light 
Department 

(4)  Supplement  to  Rate  Schedule  Na 
83— Standstill  Agreement  with 
Hudson  Light  and  Power  Department 

(5)  Supplement  to  Rate  Schedule  Na 
85— Standstill  Agreement  with 
Littleton  Electric  Light  and  Water 
Department 

(6)  Supplement  to  Rate  Schedule  No. 
87-— Standstill  Agreement  with 
Marblehead  Municipal  Light 
Department 

(7)  Supplement  to  Rate  Schedule  No. 
89--Standstill  Agreement  with  North 
Attieborough  Electric  Department 

(8)  Supplement  to  Rate  Schedule  No. 
91— Standstill  Agreement  with 
Peabody  Municipal  Light  Plant 

(9)  Supplement  to  Rate  Schedule  Na 
93--Standstill  Agreement  with 
Shrewsbury's  Electric  Light  Plant 

(10)  Supplement  to  Rate  Sdiedule  No. 
95— Standstill  Agreement  with 
Templeton  Mimicipal  Light  Plant 

(11)  Supplement  to  Rate  Schedule  No. 
97 — Standstill  Agreement  with 
Wakefield  Municipal  Light 

J^pertment 

(12)  Supplement  to  Rate  Schedule  No. 
99 — Standstill  Agreement  with  West 
Boylston  Mimicipal  I  .ighHwg  Plant 

(13)  Supplement  to  Rate  Schedule  No. 
102— Standstill  Agreement  with 
Middle-borough  Gas  and  Electric 
Department 


Comment  date:  November  3, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Western  Resources,  Inc. 

[Docket  No.  ER97-4814-000I 
.  Take  notice  that  on  September  30, 
1997,  Western  Resources,  Inc.  tendered 
for  filing  five  firm  transmission 
agreements  between  Western  Resources 
and  Western  Resources  Generation 
Services.  Weston  Resources  states  that 
the  purpose  of  the  agreements  is  to 
permit  non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  acScess  transmission  tariff  an  file 
with  the  Commission.  The  agreements 
are  proposed  to  become  effective 
September  12, 1997,  September  16. 
1997,  September  18. 1997,  September 
25. 1997.  and  September  29, 1997. 
respectively. 

Copies  of  the  filing  were  served  upon 
Western  Resources  GeuOTation  Services 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  November  3. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Wisconsin  Power  and  Ught  Co. 

(DockBt  Na  ER97-4815-O00) 

Take  notice  that  on  September  30. 
1997,  Wisconsin  Power  and  Light 
Company  fWP&L)  tendered  for  filing 
Form  of  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
establishing  Southern  Energy  Trading 
and  Marketing,  Inc.  as  a  point-to-point 
transmission  customer  under  the  tenns 
of  WP&L's  transmission  tariff. 

WP&L  requests  an  effective  date  of 
September  1, 1997,  and;  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  November  3, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Sc^land  Foirer  Cot^terative,  Inc. 

(Docket  Na  ER97-4816-000) 

Take  notice  that  Soyland  Power 
Cooperative,  Inc.  (Soyland),  on 
September  30, 1997,  tendered  far  filing 
proposed  changes  in  its  FERC  Electric 
Service  Tariff,  Rate  Schedufe  FERC  Nos. 
1.  2.  3. 4. 6.  8.  9. 10. 11. 12. 13. 14, 15. 
16. 18, 19,  20,  and  21. 

The  fifing  reflects  a  change  in 
Soyland's  Rate  Schedule  A  formulary 
rate  plus  elimination  of  Riders  LL  and 
CP  and  institution  of  Rider  L  to  be 
effisctive  January  1, 1998.  No  increase  in 
revenues  is  contemplated.  Copies  of  the 


filing  were  served  upon  Soyland's 
Members  and  the  IlMnois  Commerce 
Commission. 

Comment  date:  November  3. 1997,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Cinergy  Services,  Inc.,  The 
Cincinnati  Gas  ft  Electric  Company  and 
PSI  Energy,  Inc. 

[Docket  No.  ER97-M1 7-000] 
Take  notice  that  on  September  30. 

1997,  Cinergy  Services,  Inc.  (Cinergy). 

on  behalf  of  The  Cincinnati  Gas  & 

Electric  Company  and  PSI  Energy,  Inc.. 

filed  a  partially  executed  Master  Power 

Sales  Qmtract  between  Cinergy  and  the 

Electric  Utility  Department  of  the  City  of 

Austin.  Texas. 
Comment  date:  November  3, 1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

27.  Northern  States  Power  Company 
(Minnesota  Company)  . 

(Docket  No.  ER97-481S-000) 

Take  notice  that  on  September  30, 
1997,  Northern  States  Power  Company 
(NSP)  tendered  Amendment  No.  1  to  the 
Municipal  Interconnection  and 
Interchsnge  Agreement  between  NSP 
and  the  Qty  of  Melrose.  NSP  requests 
an  effective  date  of  October  1, 1997. 

A  copy  of  the  filing  was  served  upon 
each  of  tiie  parties  named  in  the  Service 
List 

Comment  date:  November  3, 1997,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  The  Washington  Water  Power 
Company 

[Docket  No.  ER97-4819-000) 

Take  notice  that  on  September  30. 
1997,  The  Washington  Water  Power 
Company  ("WWP")  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  35.13 
an  executed  biterconnection  and 
Operating  Agreement  between  WWP 
and  Qearwater  Power  Company.  WWP 
requests  an  effisctive  date  of  October  1. 
1997. 

Comment  date:  November  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northern  States  Power  Compai^ 
(Minnesota  Company) 

(Docket  No.  ER97-M20-O00) 

Take  notice  that  on  September  30, 
1997,  Northern  States  Power  Company 
(NSP)  tendered  Amendment  No.  1  to  the 
Municipal  Interconnection  and 
Interchange  Agreement  between  NSP 
and  the  City  of  Fairfax.  NSP  requests  an 
effective  date  of  October  1. 1997. 
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A  copy  of  the  filing  was  served  upon 
each  of  the  parties  named  in  the  Service 
List 

Comment  date:  November  3, 1997.  in 
accordance  wdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paregr^h: 

E.  Any  perstm  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426.  In  accordance  writh  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  wiU  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoiBD.Caahdl. 
Secretaiy. 

(FR  Doc.  97-28537  Filed  10-27-97;  8:45  am] 
saupto  CODE  snr-oi-p 


DEPARTMENT  OF  ENERQY 

Faderal  Energy  Regulatory 
Commission 

Notice  of  ApplicMlon  FHed  With  the 
Commission 

October  22, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-pro|ect 
use  of  project  lands  and  non-project 
water  withdrawal. 

b.  Project  No.:  2413-034. 

c.  Date  Filed:  September  25, 1997. 

d.  Applicant:  Georgia  Power 
Company. 

e.  Name  of  Project:  Wallace  Dam 
Project. 

f.  Location:  Oconee  River.  Altamaha 
River  Basin,  in  Putnam,  Morgan, 
Oconee,  Oglethorpe,  Greene,  and 
Hancock  Counties,  Georgia. 

g.  FUed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)^25(r). 

h.  Applicant  Contact:  Larry  J.  Wall, 
Georgia  Power  Company,  333  Piedmont 
Avenue  N.E.,  Atlanta.  Geoigia  30308, 
(404)  526-2054.  '. 

i.  FERC  Contact:  B.  Peter  Yarrington, 
(202) 219-2939. 

j.  Comment  Date;  December  11, 1997. 


k.  Deeaiption  of  Project:  Licensee 
proposes  to  allow  the  city  of  Madison, 
Geoigia  to  locate  a  water  withdrawal 
facility  within  the  project  boundaiy. 
The  facility  %vill  withdraw  up  to  4 
million  gallons  of  water  a  day  from  the 
project  reservoir,  for  domestic 
consumption. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  tiie 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capita]  lettns  the  tide 
"COMMENTS". 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  perticular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
Firet  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  eech 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  direcUy 
bom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lok  D.  CadwU, 
Secretary.- 

[FR  Doc.  97-28462  Filed  10-27-97;  8:45  am] 
BSJJNQ  OOOE  tnr-ot-M 
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FEDERAL  MARITIME  COMMISSION 

SunsMiM  Act  Meeting 

AQBUCY  HOUMNQ  TME  MtETNQ;  Federal 

Maritime  Commission. 

TWE  AMD  DATE:  5:00  a.m.,  October  23. 

1997. 

PLACE:  800  North  Capitol  Street,  NW.. 

Room  1000.  Washington.  D.C. 

STATUS:  aosed. 

mattbHs)  to  be  conssered: 

1.  Docket  No.  96-20— Port  Restrictions 
•nd  Requirements  in  the  United 
StatBs/)apan  Trade. 

CONTACT  PBWM  FOR  MORE  WTORMATIOW: 

Joseph  C  PoUdng,  Secretary.  (202)  523- 

5725. 

leHphCPolUi^, 

Stcntaiy. 

[FR  Doc  97-28617  Filed  10-24-97:  8:45  am] 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  MMtIng 

AQENCV  HOUMQ  THE  MEFnNQ:  Board  of 

Govemon  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  1 1:00  ajn.,  Monday, 

November  3. 1997. 

PU^CE:  Marriner  S.  Ecdes  Fedwal 

Reserve  Board  Building.  20th  and  C 

Streets.  NW..  Washington.  DC  20551. 

STATUS:  Qosed. 

MATTERS  TO  BE  C0N8R)CRED: 

1.  Status  Report  of  the  Committee  on 
the  Federal  Reserve  in  the  Payments 
Mechanism  (Alternative  Roles  for  the 
Federal  Reserve  in  the  Retail  Payments 
System).  (This  item  was  originally 
announced  for  a  closed  meeting  on 
October  20, 1997.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassigmnents,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  IIFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  24. 1997. 
Jannifar  J.  JokiMa^ 

Deputy  Secretary  of  the  Board. 
[FR  Doc  97-28882  Filed  10-24-97;  2:45  pm) 
I  COOC  tt10-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlcs  Of  ttw  Secretary 

mnce  or  inipecror  uenerw,  cRamneni 
Of  Organization,  Functions  and 
Delegations  of  AuHiorlty 

This  notice  amends  Part  A  (Office  of 
the  Secretary)  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Hiunan 
Services  (HHS)  to  reflect  recent  changes 
in  Chapter  AF,  Office  of  Inspector 
General  (OIG).  Chapter  AF  was 
published  in  its  entirety  on  June  5, 1997 
(62  FR  30859). 

The  statement  of  organization, 
functions  and  delegations  of  authority 
reflects  the  original  transfer  of  the 
statutory  besis  for  the  Office  of  Inspector 
General  from  Pub.  L.  94-505  to  Pub.  L. 
95-452  (and  made  under  the  Inspector 
General  Act  Amendments  of  1988.  Pub. 
L.  100-504),  and  conforms  to  and 
carries  out  the  statutory  requirements 
for  operating  the  Office  of  Inspector 
Genoral.  A  number  of  revisions  have 
been  made  to  reflect  the  reassignment  of 
fonctions  exercised  by  the  Office  of 
Enforcement  and  Compliance  to  two 
other  components.  As  a  result,  the 
Office  of  Investigations  will  now  be 
responsible  for  the  development  and 
processing  of  all  program  exclusion 
actions.  The  Office  of  Cotmsel  to  the 
Inspector  General  will  now  be 
responsible  for  final  decisions  regarding 
administrative  sanctions,  including 
program  exclusions  and  civil  money 
penalties  (CMPs),  and  for  developing 
corporate  int^rity  and  model 
compliance  programs,  as  well  as  the 
monitoring  of  corporate  integrity 
agreements.  These  organizational 
changes  have  been  made  in  an  effiirt  to 
assist  the  Office  of  Inspector  General  in 
accomplishing  its  mission  with  greatw 
efficiency  and  efiiectiveneas. 

As  amended.  Chapter  AF  now  reeds 
as  follows: 

Section  AF.OO.  Office  of  Inspector 
General  (CHG)— Mission. 

This  organization  was  established  by 
law  as  an  independent  and  objective 
oversight  unit  of  the  Department  to 
carry  out  the  mission  of  promoting 
economy,  efficiency  and  effectiveness 
through  the  elimination  of  waste,  abuse 
and  fraud.  In  furtherance  of  this 
mission,  the  organization  engages  in  a 
number  of  activities: 

A.  Conducting  and  supervising  audits, 
investigations,  inspections  and 
evaltiations  relating  to  HHS  programs 
and  operations.  ^ 


B.  Identifying  systemic  weaknesses 
giving  rise  to  opportunities  for  &Bud 
and  abuse  in  PfflS  programs  and 
operations  and  making 
recommendations  to  prevent  their 
reciirrence. 

Q  Leading  and  coordinating  uitivities 
to  prevent  and  detect  fraud  and  abuse  in 
HHS  programs  and  operations. 

D.  Detecting  wrongdoers  and  abusera 
of  HHS  programs  and  beneficiaries  so 
appropriate  remedies  may  be  brought  to 
beer. 

E.  Keeping  the  Secretary  and  the 
Congress  fully  and  currentiy  informed 
about  problems  and  deficiencies  in  the 
administration  of  such  programs  and 
operations  and  about  the  need  for  and 
progress  of  corrective  action,  including 
imposing  sanctions  against  providers  of 
health  care  under  Medicare  and 
Medicaid  who  commit  certain 
prohibited  acts. 

In  support  of  its  mission,  the  Office  of 
Inspector  General  carries  out  and 
maintains  an  internal  quality  assurance 
system  and  a  peer  review  system  with 
other  Offices  of  Inspecttns  General,  that 
include  periodic  quality  assessment 
studies  and  quality  control  reviews,  to 
provide  reasonable  assurance  that 
applicable  laws,  regulations,  policies, 
procedures,  standards  and  othw 
requirements  are  followed;  are  effiective; 
and  are  functioning  as  intended  in  OIG 
operations. 

Section  AF.IO.  Office  of  Inspector 
General— Organisation 

There  is  at  the  head  of  the  OIG  a 
statutory  Inspector  General,  appointed 
by  the  Presictent  and  confirmed  by  the 
Senate.  The  Office  of  Inspector  General 
consists  of  six  oiganizational  units: 

A.  Immediate  Office  of  the  Inspector 
General  (AFA). 

B.  Office  of  Management  and  Policy 
(APQ. 

C  Office  of  Evaluation  and 
Inspections  (AFE). 

D.  Office  of  Counsel  to  the  Inspector 
Genaal(AFG). 

E.  Office  of  Audit  Services  (AFH). 

F.  Office  of  Investigations  (AFJ). 

Section  AF.20,  Office  of  Inspector 
General — Functions 

The  component  sections  which  follow 
describe  the  specific  functions  of  the 
organization. 

Section  AFA.OO.  Immediate  Office  of  the 
Inspector  General  (lOIGh-Mission 

The  Inspector  General  is  directly 
responsible  for  meeting  the  statutory 
mission  of  the  OIG  as  a  whole  and  for 
promoting  efEiective  OIG  internal  quality 
assurance  systems,  including  quality 
assessment  studies  and  quality  control 
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reviews  of  OIG  processes  and  products. 
The  Office  of  Inspector  General  also 
plans,  conducts  and  participates  in  a 
variety  of  inter-agency  cooperative 
projects  and  imdertakings  relating  to 
fraud  and  abuse  activities  with  the 
Department  of  Justice  (DO J),  the  Health 
Care  Financing  Administration  (HCFA) 
and  other  governmental  agencies. 

Section  AFA.IO,  Immediate  Office  of  the 
Inspector  General — Organization 

The  ImmediateOffice  is  comprised  of 
the  Inspector  General,  the  Principal 
Deputy  Inspector  General,  and  an 
immediate  staff. 

Section  APA^O,  Immediate  Office  of  the 
Inspector  General-Functions 

As  the  senior  official  of  the 
organization,  the  Inspector  General 
supervises  the  Chief  Coimsel  to  the 
Inspector  General  and  the  Deputy 
Inspectora  General  who  head  the  major 
OIG  components.  The  Inspector  General 
is  appointed  by  the  Presidant.  with  the 
advice  and  consent  of  the  Senate,  and 
reports  to  and  is  under  the  general 
supwvision  of  the  Secretary  or.  to  the 
extent  such  authority  is  delegated,  the 
Deputy  Secretary,  but  does  not  report  to 
and  is  not  subject  to  supervision  by  any 
other  officer  in  the  Department  In 
keeping  %vith  the  independence 
intended  in  the  statutory  basis  for  the 
OIG  and  its  mission,  the  Inspector 
General  assimies  and  exercises,  through 
line  management,  all  functional 
authorities  related  to  the  administration 
and  management  of  the  OIG  and  all 
mission  related  authorities  stated  or 
implied  in  the  law  or  delegated  directly 
from  the  Secretary. 

The  Inspector  General  provides 
executive  leadenhip  to  the  organization 
and  exercises  general  supervision  over 
the  personnel  and  functions  of  its  major 
components.  The  Inspector  Genoal 
determines  the  budget  needs  of  the  OtG, 
sets  OIG  policies  and  priorities,  oversees 
OIG  operations  and  provides  reports  to 
the  Secretary  and  the  Congress.  In  this 
capacity  the  Inspector  General  is 
empowered  under  the  law  with  general 
personnel  authority,  e.g.,  selection, 
promotion,  assignment  of  employees, 
including  members  of  the  senior 
executive  service.  The  Inspector  General 
delegates  related  authorities  as 
appropriate. 

The  Principal  Deputy  Inspector 
General  assists  the  Inspector  General  in 
the  management  of  the  OIG,  and  during 
the  absence  of  the  Inspector  General, 
acts  as  the  Inspector  General. 


Section  AFC.OO,  Office  of  Management 
and  Policy  (OMP)— Mission 

This  office  is  responsible  for  the 
reporting  and  legislative  and  regulatory 
review  functions  required  in  the  law;  for 
formulating  and  executing  the  OIG 
budget;  for  mnnAging  external  afEsirt; 
and  for  establishing  functional  policies 
for  the  general  management  of  the  OIG. 
In  support  of  its  mission,  the  office 
carries  out  and  maintiiina  an  internal 
quality  assurance  system.  The  system 
includes  quality  assessment  studies  and 
quality  control  reviews  of  OMP 
processes  and  products  to  ensure  that 
policies  and  procedures  are  followed 
effectively  and  function  as  intended. 

Section  AFC.10,  Office  of  Management 
and  Polky— Organization 

This  office  is  directed  by  the  Deputy 
Inspector  General  for  Management  and 
Policy,  and  comprises  the  Deputy 
Inspector  General  for  OMP  and  an 
immediate  stafL 

Section  AFC.20,  Office  of  Management 
and  Policy— Puitctions 

Through  the  Deputy  bspector  General 
for  Management  and  Policy: 

A.  The  office  conducts  and 
coordinates  OIG  reviews  of  existing  and 
proposed  legislation  and  r^ulations 
related  to  HHS  programs  and  operations 
to  identify  thefr  impact  on  economy  and 
efficiency  and  their  potential  for  fraud 
and  abuse.  It  serves  as  contact  for  the 
press  and  electronic  media  and  serves  as 
OIG  congressional  liaison.  The  office 
prepares  or  coordinates  congressional 
testimony  and  confon  with  officials  in 
the  Office  of  the  Secretary  staff  divisions 
on  congressional  relations,  legislation 
and  public  afhin.  It  develops  and 
publishes  OIG  newsletters,  recruitment 
brochures  and  other  issuances  to 
announce  and  promote  OIG  activities 
and  accomplishments. 

B.  The  office  coordinates  the 
development  of  the  OIG  long-range 
strategic  plan.  It  compiles  the 
Semiannual  and  other  legislatively- 
mandated  reports  to  the  Congress  and 
operates  the  Executive  Secretariat.  It 
formulates  and  oversees  the  execution 
of  the  OIG  budget  and  confen  with  the 
Office  of  the  Secretary,  the  Office  of 
Management  and  Budget  and  the 
Congress  on  budget  issues.  It  issues 
quarterly  grants  to  States  for  Medicaid 
fraud  control  units.  It  conducts 
management  studies  and  analyses  and 
establishes  and  coordinates  general 
management  policies  for  the  OIG  and 
publishes  those  policies  in  the  OIG 
Administrative  Manual.  It  serves  as  OIG 
liaison  to  the  Office  of  the  Secretary  for 
posonnel  issues  and  other 


administrative  policies  and  practices, 
and  on  equal  employment  opportimity 
and  other  civil  rights  mattere.  It 
coordinates  intranal  control  reviews  for 
the  OIG. 

C.  The  office  is  responsible  for  OIG 
information  resources  management 
(IRM),  as  defined  by  the  Paperwork 
Reduction  Act,  OMB  Circular  A-130, 
the  Federal  Information  Resources 
Management  regulations,  the  Computer 
Security  Act  of  1987.  HHS  IRM 
Circulan.  and  by  related  guidance.  The 
office  also  provides  information 
technology  support  to  the  OIG  through 
management  of  its  local  area  networits 
nationwide,  provision  of  headquarten 
ctHnputer  end-user  support,  and  support 
of  OIG  information  systems  as  required. 
Through  this  office,  the  Deputy 
Inspector  General  for  Management  and 
Policy  serves  as  the  OIG  Chief 
Infrnmation  Officer. 

Secti<m  AFE.OO.  Office  ofEvahiation 
and  Inspections  (OEI)— Mission 

The  Office  of  Evaluation  and 
Inspections  is  resp>onsible  for 
conducting  inspections  of  HHS 
programs,  operations  and  processes  to 
identify  viilnerabilities,  to  prevent  and 
detect  fraud,  waste  and  abuse,  and  to 
promote  economy,  efficiency  and 
effectiveness  in  HHS  programs  and 
operations. 

Section  APE.IO.  Office  of  Evaluation 
and  bupections — Organization 

This  office  is  directed  by  the  Deputy 
Inspector  General  for  Evaluation  and 
Inspections,  and  comprises  the 
Immediate  Office,  including  the  D^uty 
Inspector  General  for  OEI  and  an 
immediate  staff,  and  eight  ragionai 
office*. 

Section  APE.20.  Office  of  Evaluation 
and  Inspections — J^^ctions 

The  office  is  responsible  for  carrying 
out  inspections  supporting  the  OIG 
mission.  The  Deputy  Inspector  Gennral 
provides  general  supervision  to  the  OEI 
immediate  office  staff  and  supervises 
the  Regional  Inspectors  General  for 
Evaluation  and  Inspections  who  cany 
out  OEI's  mission  and  activities  in 
assigned  geographic  areas.  The 
Immediate  Office  carries  out  OETs 
mission  in  headquartera. 

A.  The  immediate  office  develops 
OEI's  evaluation  and  inspections 
policies,  procedures  and  standards.  K 
manages  OEI's  human  and  finanri«l 
resources.  It  develops  and  moniton 
OEI's  management  information  systems. 
It  conducts  management  reviews  within 
the  HHS/OIG  and  for  other  OIG's  upon 
request  The  office  carries  out  and 
maintwina  an  internal  quality  assurance 
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systam.  The  system  includes  quality 
aaaMsment  studies  and  quality  control 
reviews  of  OEI  processes  and  products 
to  ensure  that  policies  and  procedures 
are  effective;  are  followed;  and  are 
functioning  as  intended. 

B.  The  inunediate  office  manages 
OEI's  work  planning  process,  and 
develops  and  reviews  legislative, 
regulatory  and  program  proposals  to 
reduce  vulnerabilities  to  fraud,  waste 
and  mismanagement  it  develops 
evaluation  techniques  and  coordinates 
profects  with  other  QIC  and 
departmental  components.  It  provides 
programmatic  expertise  and  information 
on  new  programs,  procedures, 
regulations  and  statutes  to  OEI  regional 
offices.  It  maintains  liaison  with  other 
components  in  the  Department,  follows 
up  on  implementation  of  corrective 
action  recommendations,  evaluates  the 
actions  taken  to  resolve  problems  and 
vulnerabilities  identified,  and  provides 
additional  data  or  corrective  action 
options,  where  appropriate. 

C  The  immediate  office  provides 
statistical  and  data  base  advice  and 
•ervicea  Cor  inspections  conducted  by 
the  regional  offices.  It  carries  out 
aaalyM*  qI  large  data  bases  to  identi^ 
polanttel  anas  of  fraud  and  abuse,  and 
provides  twrhniral  assistance  to  the 
regional  offices  for  these  purposes.  It 
operates  a  toll-free  hotline  bx  the  OK^ 
to  permit  individuals  to  call  in 
suspected  fraud  or  waste.  reCsrs  the  calls 
fat  appropriate  action  by  HHS  agencies 
or  other  OIG  components,  and  analyzes 
the  body  of  calls  to  identify  trends  and 
patterns  of  fraud  and  abuse  needing 
attention. 

D.  The  regional  officaa  carry  out  OEI's 
mission  in  the  field.  The  regional  offices 
evaluate  HHS  programs  and  produce  the 
results  in  inspection  reports.  They 
conduct  data  and  trmui  analyses  of 
maior  HHS  initiatives  to  determine  the 
efCscts  of  current  policies  and  practices 
on  program  efficiency  and  effectiveaaM. 
They  recommend  changes  in  program 
policiea,  regulations  and  laws  to 
improve  efficiency  and  effectiveness, 
and  to  prevent  fraud,  abuse,  waste  and 
mismanagement.  They  analyze  existing 
policies  to  evaluate  options  for  future 
policy,  regulatory  and  legislative 
improveBMBtB; 

Section  AFG.OO,  Office  of  Counsel  to  the 
Inspector  Geneml  (OQG) — Mission 

The  Office  of  Cotinsel  to  the  Inspector 
General  (OQG)  is  responsible  for 
providing  all  legal  services  and  advice 
to  the  Inspector  General,  Principal 
Deput>  Inspector  General  and  all  the 
subordinate  components  of  the  Office  of 
Inspector  General,  in  connection  with 
DIG  operations  and  administration.  OIG 


fraud  and  abuse  enforcement  activities, 
and  OIG  activities  designed  to  promote 
efficiency  and  economy  in  the 
Department's  programs  and  operations. 
The  OCIG  is  also  responsible  for 
imposing  and  litigating  CMP  and 
program  exclusion  cases  within  the 
jurisdiction  of  the  OIG,  for  the 
coordination  and  disposition  of  False 
Claims  Act  qui  tarn  and  criminal,  civil 
and  administrative  matters,  and  for  the 
resolution  of  voluntary  disclosure  and 
program  compliance  activities.  The 
OQG  develops  models  for  corporate 
integrity,  compliance  and  enforcement 
programs;  moniton  ongoing 
compliance;  and  promotes  industry 
awareness  of  corporate  integrity  models. 

Section  AFG.IO,  Office  of  Counsel  to  the 
Inspector  Ceneml — Organization 

The  office  is  directed  by  the  Chief 
Counsel  to  the  Inspector  General,  and 
the  Assistant  Inspector  General  for  Legal 
AfEurs.  The  office  is  comprised  of  the 
following  components: 

A.  Advice.  * 

B.  Civil  Recoveries. 

C  Administrative  Litigition. 
D.  Industry  Guidance. 

Section  AFG.20,  Office  <^  Counsel  to  the 
Inspector  General — Func/tkms 

A.  Advice 

This  office  provides  legal  advice  to 
the  various  components  of  the  OIG  on 
legal  issues  that  arise  in  the  exercise  of 
the  OIG's  respcmaibilities  under  the 
Inspector  General  Act  of  1978.  Such 
issues  include  the  scope  and  exercise  of 
the  Inspector  General's  authorities  and 
raaponsihilitiea;  inveatigative 
techniques  and  procediires  (including 
criminal  procedure);  the  sufficiency  and 
impact  of  legislative  proposals  affecting 
the  OIG;  and  the  conduct  and  resolution 
of  investigations,  audits  and 
inspections.  The  oi&CB  evaluates  the 
legal  sufficiency  of  OIG 
recommendatians  and  developa  formal 
legal  opinions  to  support  those 
recommendations.  When  appropriate, 
the  office  coordinates  formal  l^al 
opinions  with  the  HHS  Office  of  the 
General  Counsel.  The  office  provides 
legal  advice  on  OIG  internal 
administration  and  operations, 
including  appropriations,  delegatioaa  of 
authority,  ethics,  OIG  regulations, 
posoimel  mattera,  the  discloaure  of 
information  under  the  Freedom  of 
Information  Act  and  the  safeguarding  of 
information  under  the  Privacy  Act.  "The 
office  is  responsible  for  conducting  and 
coordinating  litigation  activities  on 
persoimel  and  Equal  Employment 
Opportunity  mattns  and  Federal  tort 
actions  involving  OIG  employees.  The 


office  is  responsible  for  the  cleerance 
and  enforcement  of  subpoenas  issued  by 
the  OIG,  and  defends  the  OIG  in 
litigation  mattera  as  necessary. 

B.  Qvil  Recoveries 

This  office  oversees  all  False  Claims 
Act  cases,  including  qui  tarn  cases,  and 
handles  final  sign-off  on  False  Claims 
Act  settlements  for  the  Department, 
including  the  amount  of  restitution  and 
resolution  of  the  CMP  and  program 
exclusion  authorities  that  have  been 
delegated  to  the  OIG.  H  coordinates  DOJ 
and  U.S.  Attorney's  offices  resource 
requests,  participates  in  settlement 
negotiations  and  provides  litigation 
support.  Where  necessary,  the  office 
litotes  appeals  of  program  exclusions 
imposed  in  such  global  cases  before  the 
Department  App>eals  Board  (DAB)  and 
■i^sts  DCJ  in  handling  any  subsequent 
appeals  of  such  cases  to  the  Federal 
courts.  The  office  coordinates  and 
resolves  all  voluntary  disclosure  cases 
through:  (1)  Liaison  activities  mth  DO) 
and  the  U.S.  Attorney's  office;  (2)  the 
disclosure  verification  efforts  of  OAS 
and  OI;  and  (3)  final  disposition  and 
sign-off  of  the  matter.  The  office,  ia  ^ 
coordination  with  other  OK? 
components,  develops  both  the 
standards  governing  the  use  of  program 
exclusion  authoritiea,  and  the  criteria 
tat  evaluating  whether  to  impose 
program  exclusions  against  health  care 
providere.  The  office  is  responsible  for 
developing  and  maintaining  a 

comfnehensive  and  cotvdiiuted  data 
base  on  all  settled  and  pending  False 
Claims  Act  and  CMP  cases  under  its 
authority. 

The  Qvil  Recoveries  Branch  also 
develops  and  moniton  corporate  and 
provider  integrity  plans  adopted  as  part 
of  settl«n«it  agreements,  and  develops 
audit  and  investigative  review  standards 
for  monitoring  such  plans  in 
cooperation  and  coordiiuition  writh  other 
OIG  components.  The  office  resohraa 
breaches  of  integrity  plans  through  the 
development  of  corrective  action  plans, 
on-aite  reviews,  and  through  the 
imposition  of  sanctions.  It  serves  to 
increase  industry  awareness  of 
corporate  compliance  integrity  issues  by 
promoting  voluntary  adoption  of 
corporate  compliance  pUms  through 
speeches,  articles,  visits  and  other 
liaison  activities  with  governmental  and 
private  sector  groups,  as  well  as 
developing  model  or  best  practice 
reconunendations. 

C  Administrative  Litigaticm 

This  office  is  rasponsibfe  for 
determining  whether  to  impose 
administrative  sanctions,  including 
CMPs  within  the  jurisdiction  of  the  GfC, 
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assessments  and  program  exclusions 
(with  the  exception  of  those  handled  by 
the  Civil  Recoveries  Branch).  It 
effectiiates  all  such  health  care 
mandatory  and  permissive  exclusions 
under  the  Social  Sectmty  Act,  and 
decides  on  waiver  requests  and  requests 
for  reinstatement.  The  office  participates 
in  developing  standards  governing  the 
imposition  of  these  exclusion 
auUiorities.  The  office  coordinates  with 
the  Public  Health  Service  and  DOJ  to 
effectuate  rei>ayment  agreements  with 
those  excluded  individuals  who  have 
defaulted  on  HEAL  loans.  The  office 
litigates  appeals  of  program  exclusions 
before  the  DAB  and  assists  IX)J  in 
handling  any  subsequent  appeals  of 
such  cases  to  the  Federal  courts. 

The  office  reviews  all  cases  refsned 
by  HCFA  under  the  patient  anti- 
dumping authority  of  the  Social 
Security  Act,  and  resolves  the  liability 
for  CMPs  and  program  exclusions  for 
hospitals  and  physicians.  Where 
appropriate,  the  office  imposes  and 
litigates  CMPs  and  program  exclusioiu 
with  respect  to  hospitals  and  physicians 
for  violations  of  the  patient  anti- 
dumpingstatute. 

The  omce  imposes  and  litigates  CMPs 
and  assessments  under  the  CMP  law, 
and  ensures  that  all  monetary  recoveries 
are  promptly  and  accurately  reported  to 
the  appropriate  OIG  date  base.  It 
represents  the  OIG  in  coordinating  all 
CMP  actions  initiated  by  other  Federal 
health  care  programs  that  are  authorized 
to  prosecute  health  care  providere.  The 
office  provides  guidance  and  monitora 
all  actions  in  this  area  imtil  completion 
of  these  actions. 

The  Administrative  Litigation  Branch 
also  has  primary  responsibility  for 
developing  and  promulgating  all  OIG 
regulations  for  codification  into  the 
Code  of  Federal  Regulations,  all  OIG- 
related  Federal  Register  notices,  and  the 
review  and  drafting  of  legislative 
proposals  relating  to  fraud  and  abuse 
enforcement  activities. 

D.  Industry  Guidance 

This  office  is  responsible  for  drafting 
and  issuing  advisory  opinions  to  the 
health  care  industry  and  membera  of  the 
public  on  whether  an  activity  (or 
proposed  activity)  would  constitute 
grounds  for  the  imposition  of  a  sanction 
imder  the  anti-kickback  statute,  the 
CMP  law  or  the  program  exclusion 
authorities,  and  on  other  issues 
pertaining  to  the  anti-kickback  statute. 
The  office  develops  and  updates 
procedures  for  the  submission  of 
requests  for  advisory  opinions  and  for 
determining  the  fees  that  will  be 
imposed.  The  office  solicita  and 
responds  to  proposals  for  new 


regulatory  safe  harbora  to  the  anti- 
kickback  statute,  modifications  to 
existing  safe  harbora,  and  new  fraud 
alerts.  The  office  consulte  with,  and 
obtains  the  concurrence  of.  DOJ  on  all 
proposed  advisory  opinions  and  safe 
harbon  before  issuance  or  publication. 
The  office  provides  l^al  advice  to  the 
various  components  of  the  OIG,  other 
offices  jof  the  Department,  and  DOJ 
concerning  mattere  involving  the 
interpretation  of  the  anti-kickback 
statute  and  other  legal  authorities,  and 
assista  those  components  or  offices  in 
anal3rzing  the  applicability  of  the  anti- 
kickback  statute  to  various  practices  or 
activities  under  review. 

Section  AFH.OO.  Office  of  Audit  Services 
(OASh-Mission 

The  Office  of  Audit  Services  provides 
policy  direction  for  and  conducte  and 
oversees  comprehensive  audits  of  HHS 
programs,  operations,  grantees  and 
contractors,  following  generally 
accepted  Government  auditing 
standards  (GAGAS),  the  Single  Audit 
Act  of  1984,  applicable  Office  of 
Management  and  Budget  (OMB) 
circulara  and  other  legal,  regulatory  and 
administrative  requirementa.  This 
includes  investigative  audit  woriL 
performed  in  conjunction  with  other 
OIG  componenta.  directed  toward  the 
prosecution  of  both  civil  and  criminal 
cases  of  program  abuse.  It  maintaina  an 
internal  qiiality  assurance  system, 
including  periodic  quality  assessment 
studies  and  quality  control  reviews,  to 
provide  reasonable  assurance  that 
applicable  laws,  regulations,  policies, 
procedures,  standards  and  other 
requirements  are  followed  in  all  audit 
activities  performed  by,  or  on  behalf  of. 
the  Department  In  furtherance  of  this 
mission,  the  organization  engages  in  a 
number  of  activities: 

A.  The  office  coordinates  and  confers 
with  officials  of  the  central  Federal 
management  agencies  (OMB,  the 
General  Accounting  Office  (GAO),  the 
Office  of  Personnel  Management  (OPM) 
and  the  Department  of  the  Treasury)  on 
audit  mattera  involving  HHS  programs 
and  operations.  It  provides  technical 
assistance  to  Federal,  State  and  local 
investigative  offices  on  matters 
concerning  the  operation  of  the 
Department's  programs.  It  participates 
in  interagency  efforts  implementing 
OMB  Circulars  A-128  and  A-110. 
which  call  for  use  of  the  single  audit 
concept  for  most  external  audits.  It 
performs  audits  of  activities 
administered  by  other  Federal 
departments,  following  the  system  of 
audit  cognizance  administered  by  OMB. 
It  participates  in  the  President's  Coimcil 
on  Int^ty  and  Efficiency  (PCIE) 


initiatives  and  other  Government-wide 
projects.. It  works  with  other  OIG 
componenta  on  special  assignmenta  tnii 
projecta.  It  responds  to  congressional 
ovenight  interesta  related  to  audit 
mattera  in  the  Department 

B.  The  Office  of  Audit  Services  helps 
HHS  operating  divisions  and  the  Office 
of  the  Secretary  staff  divisions  to 
develop  policies  to  manage  granta  and 
procurementa  and  policies  to  establish 
indirect  cost  rates.  It  performs  pre- 
award  audita  of  grant  or  contract 
proposals  to  detramine  the  financial 
capability  of  the  grantees  or  contiacton 
and  conducta  post-award  audits. 

C.  The  office  reviews  legislative, 
r^ulatory  and  policy  proposals  for 
audit  implications.  It  recommends 
improvementa  in  the  accountability  awf 
integrity  features  of  legislation, 
regulations  and  policy.  It  prepares 
reporto  of  audita  and  special  studies  for 
the  Secretary,  heeds  of  HHS  operating 
divisions,  Regional  Directora  and  others. 
It  gathen  data  on  unresolved  audit 
findings  for  the  statutorily  required 
Semiannual  Reporta  to  the  Congress  and 
for  the  Deputy  Secretary  as  Chapman  of 
the  Audit  Resolution  Council.  It 
conducta  follow-up  examinations  and 
special  analyses  of  actions  taken  on 
previously  reported  audit  findingn  and 
recommendations  to  ensure 
completeness  and  propriety. 

D.  The  office  decides  when  audita  can 
or  may  be  performed  by  audit 
organizations  outaide  the  Department, 
including  those  by  other  Federal  or 
nonfederal  governmental  agencies, 
contractora.  or  public  accounting  firms. 
It  assures  that  any  audit  performed  by 
non-OIG  auditors  complies  with  the 
Government  auditing  standards 
established  by  the  Comptroller  General 
of  the  United  States.  It  evaluates  audita 
performed  for  the  Department  by 
outaide  organizations.  It  coordinates  the 
development  of  the  OIG  Annual  Work 
Plan  and  produces  the  Red  Book — a 
summary  of  significant  monetary 
recommendations  not  yet  implemented. 

E.  The  office  serves  as  the  focal  point 
for  all  financial  audit  activity  within  the 
Department  and  provides  the  primary 
liaison  conduit  between  the  OIG  and 
departmental  management  The  office 
provides  overall  leadership  and 
direction  in  carrying  out  the 
responsibilities  mandated  under  the 
Chief  Financial  Officers  Act  relating  to 
financial  statement  audits. 

Section  AFH.10,  Office  of  Audit 
Services — Organization 

The  Office  of  Audit  Services 
comprises  the  following  components: 
A.  Immediate  Office. 
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B.  Audit  Operations  and  Financial 
Statement  Activities. 
C  Health  Care  Financing  Audits. 

D.  Administratioxu  of  Children, 
Family  and  Aging  Audits. 

E.  Public  Health  Audits. 

Sectkm  AFH.20,  Office  of  Audit 
Servioeg—FiinctionM 

A.  Immediate  OCBce  of  the  Deputy 
Inspector  General  for  Audit  Services 

This  office  is  directed  by  the  Deputy 
hispector  General  for  Audit  Services 
wlu)  canies  out  the  functions  designated 
in  the  law  for  the  position,  Assistant 
Inspector  General  for  Auditing.  The 
Deputy  Inspector  General  for  Audit 
Services  is  responsible  to  the  Inspector 
General  far  carrying  out  OIG't  audit 
mission  and  supervises  the  Assistant 
Inspecton  General  heading  OAS  offices 
described  below. 

The  Immediate  Office  manages  the 
human  and  financial  resources  of  the 
Office  of  Audit  Services  including 
developing  ■*«ffl«»g  allocation  plans  and 
iswiing  policy  for,  coordinating  and 
monitoring  all  budget,  staffing, 
recruiting  and  training  activities  of  the 
office.  Ii^uded  in  this  is  the 
responsibility  to  track  court  ordoed  or 
agreed-to  costs  of  audits  recouped  firom 
health  care  providers  found  to  have 
violated  Medicare  fraud  and  abuse 
program  provisions.  It  mj»intnin«  a 
profaasicuial  development  program  for 
Office  of  Audit  Services  staff  which 
meets  the  requirements  of  Government 
auditing  standards.  The  office  provides 
liaison  tvith  the  General  Accounting 
Office.  It  reviews  all  replies  to  GAO 
reports  to  ensure  they  are  responsive, 
properly  coordinated  and  representative 
of  HHS  policy  and  advises  the  Secretary 
and  othw  officials  about  significant 

finHing« 

B.  Audit  Operations  and  Financial 
Statement  Activities 

This  office  is  directed  by  the  Assistant 
Inspector  General  for  Audit  Opoations 
and  Financial  Statement  Activities.  In 
addition  to  directing  this  office,  the 
Assistant  Inspector  General  supervises 
the  eight  Regional  Inspectors  General  for 
Audit  Services.  The  office's  principal 
functions  include  providing  direction 
and  oversight  to  OAS  through  its  work 
planning  and  quality  assurance 
activitiaa;  the  direct-line  responsibility 
far  audits  of  financial  statements  and 
financial  related  audits,  including 
internal  audits  of  functional  areas 
within  the  Department;  and  directing 
field  audit  operations. 

1.  The  office  serves  as  the  focal  point 
far  all  financial  statement  and  financial 
related  audit  activity  within  the 


Department  and  serves  as  the  primary 
liaison  conduit  between  the  OIG  and 
departmental  management 

2.  The  office  operates  an  internal 
quality  assurance  system  that  provides 
reesonable  assurance  that  applicable 
lavrs,  regulations,  policies,  procedures, 
standards  and  other  requirements  era 
followed  in  all  audit  activities 
performed  by,  or  on  behalf  of,  the 
Department 

3.  The  office  evaluates  audit  woriiL. 
including  performing  quality  control 
reviews  of  audit  reports,  and  develops 
and  monitors  audit  work  plans.  It 
develops  audit  policy,  procedures, 
standards,  criteria  and  instructions  for 
all  audit  activities  performed  by,  on 
behalf  of,  or  conforming  mth 
departmental  programs,  grants, 
contracts  or  operations  in  accordance 
with  GAGAS  and  other  legal,  regulatory 
and  administrative  requirements. 

4.  The  office  tracks,  monitors  and 
reports  on  audit  reeolution  and  follow- 
up  in  accordance  with  OMB  Circiilar  A- 
50. 

5.  The  office  provides  oversi^t  for 
audits  of  governments,  univenities  and 
nonprofit  organizations  conducted  by 
nonfisderal  auditora  and  those  under 
contract  with  the  OIG  (external  audit 
resotm»8). 

6.  The  office  coordinates  with  the 
other  OIG  components  in  developing 
the  semiannual  report  to  Congress. 

C  Healdi  Care  Financing  Audits 

This  office  is  directed  by  the  Assistant 
Inspector  General  for  Health  Care 
Financing  Audits.  The  office  conducts 
programmatic  and  fraud  and  abuse 
oriented  audits  of  HCFA  program 
operations  and  oversees  nationwide  the 
audits  of  the  Medicare  and  Medicaid 
programs,  their  contractors,  and 
providers  of  services  and  products.  It 
maintains  an  internal  quality  assurance 
system,  including  periodic  quality 
control  reviews,  to  provide  reasonable 
assurance  that  applicable  laws, 
regulations,  policies,  procedures, 
standards  and  other  requirements  era 
followed  in  all  HCFA  audit  activities 
performed  by,  or  on  behalf  of,  the 
Depertment 

D.  Administrations  of  Children,  Family 
and  Aging  Audits 

This  office  is  directed  by  the  Assistant 
Inspector  General  for  Administrations  of 
Children,  Family  and  Aging  Audits.  The 
office  conducts  and  oversees  audits  of 
the  operations  and  programs  of  the 
Administration  for  Children  and 
Families  and  the  Administration  on 
Aging,  as  well  as  statewide  cost 
allocation  plans.  It  miiint«in»  an  intonal 
quality  assurance  system,  including 


periodic  quality  control  reviews,  to 
provide  reasonable  assurance  that 
applicable  laws,  regulations,  policies, 
procedures,  standards  and  other 
requirements  ere  followed  in  its  audit 
activities. 

E.  Public  Health  Audits 

This  office  is  directed  by  the  Assistant 
Inspector  General  for  Public  Health 
Audits.  The  office  conducts  and 
oversees  audits  of  the  programs  and 
activities  of  the  public  he«dth  related 
agtmcies.  including  the  Food  and  Drug 
Administration;  the  National  Institutes 
of  Health;  the  Heelth  Resources  and 
Scovices  Administration;  the  Substance 
Abuse  and  Mental  Heelth  Services 
Administration;  the  Centers  for  Diseese 
Control  and  Prevention;  the  Agency  for 
Toxic  Substances  and  Diseese  Registrjr; 
the  Indian  Heelth  Service  and  the 
Surgeon  General,  as  well  as  those 
colleges,  univeraities  and  nonprofit 
organizations  that  receive  research 
grants  from  the  Federal  Government  It 
maintains  an  internal  quality  assurance 
system,  including  periodic  quality 
control  reviews,  to  provide  reasonable 
asstirance  that  applicable  laws, 
regulations,  policies,  procedures, 
standards  and  other  requirements  are 
followed  in  all  public  health  related 
audit  activities  performed  by,  or  on 
behalf  of,  the  Department 

Section  AFJ.OO.  Office  of  Investigations 
(OI)— Mission 

The  Office  of  Investigations  is       ^^ 
responsible  for  conducting  and 
coordinating  investigative  activities 
related  to  fraud,  waste,  abuse  and 
mismanagement  in  HHS  programs  and 
operations,  including  wrongdoing  by 
applicants,  grantees,  or  contractora,  or 
by  HHS  employees  in  the  performance 
of  their  official  duties.  It  serves  as  OIG 
liaison  to  DOJ  on  all  matten  relating  to 
investigations  of  HHS  programs  and 
personnel,  and  reports  to  the  Attorney 
General  when  the  OIG  has  reesonable 
grounds  to  believe  Federal  criminal  law 
has  been  violated.  The  office  serves  as 
a  liaison  with  HCFA,  State  licensing 
boards  and  other  outside  organizations 
and  entities  with  regard  to  occlusion, 
compliance  and  enforcement  activities. 
It  works  with  other  investigative 
agencies  and  organizations  on  special 
projects  and  assignments.  In  support  of 
its  mission,  the  office  carries  out  and 
maintains  an  internal  quality  assurance 
s]rstem.  The  s]rstem  includes  quality 
assessment  studies  and  quality  control 
reviews  of  OI  processes  and  products  to 
ensure  that  policies  and  procedures  are 
followed  e^ctively,  and  are  functioning 
as  intended. 
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Section  AFJ.  10,  Office  of 
Investigations — Organization 

The  Office  of  Investigations  comprises 
the  following  components: 

A.  Immediate  Omce. 

B.  Criminal  Investigations. 
C  Investigations  Policy  and 

Oversight. 

Section  AFJ.20,  Office  of  Investigations 
— Functions 

A.  Immediate  Office  of  the  Deputy 
Inspector  General  for  Investigations 

This  office  is  directed  by  the  Deputy 
Inspector  General  for  Investigations  who 
is  responsible  for  the  functions 
designated  in  the  law  for  the  position. 
Assistant  Inspector  General  for 
Investigations.  The  Deputy  Inspector 
General  for  Investigations  supervises  the 
Assistant  Inspector  General  and 
Division  Director  who  head  the  OI 
offices  described  below. 

The  Deputy  Inspector  General  for 
Investigations  is  responsible  to  the 
Inspector  General  for  carrying  out  the 
investigative  mission  of  the  OIG  and  for 
leading  and  providing  general 
supervision  to  the  OIG  investigative 
component  The  Immediate  Office 
coordinates  quality  assurance  studies  to 
ensure  that  applicable  laws,  regulations, 
policies,  procedures,  standards  and 
other  requirements  are  followed  in  all 
investigative  activities  performed  b]/,  ot 
on  behalf  of,  the  Departinent 

B.  Criminal  Investigations 

This  office  is  directed  by  the  Assistant 
Inspector  General  for  Criminal 
Investigations  who  supervises  a 
headquartera  policy  and  review  staff 
and  the  Regional  Inspectora  General  for 
Investigations  who  carry  out 
investigative  activities  in  their  assigned 
geographic  areas. 

1.  The  headqiiarters  staff  assists  the 
Deputy  Inspector  General  for 
Investigations  to  establish  investigative 
priorities,  to  evaliiate  the  progress  of 
inv^tigations,  and  to  report  to  the 
Inspector  General  on  the  efiiectiveness  of 
investigative  efforts.  It  develops  and 
implements  investigative  teclmiques, 
programs,  guidelines  and  policies.  It 
provides  programmatic  expertise  and 
issues  information  on  new  programs, 
procedures,  regulations  and  statutes.  It 
directs  and  coordinates  the  investigative 
field  offices. 

2.  The  headquarters  staff  reviews 
completed  reports  of  investigations  to 
ensure  accuracy  and  compliance  with 
guidelines.  It  issues  the  reports  to 
pertinent  agencies,  management 
officials  and  the  Secretary  and 
recommends  appropriate  debarment 
actions,  administrative  sanctions,  CMPs 


and  other  civil  actions,  or  prosecution 
imder  criminal  law.  It  identifies 
systemic  and  programmatic 
vulnerabilities  in  the  Department's 
operations  and  makes  recommendations 
for  change  to  the  appropriate  managers. 

3.  The  staff  proviaes  for  the  personal 
protection  of  the  Secretary. 

4.  The  field  offices  conduct 
investigations  of  allegations  of  fraud, 
waste,  abuse,  mismanagement  and 
violations  of  standards  of  conduct  and 
other  investigative  matters  within  the 
jurisdiction  of  the  OIG.  They  coordinate 
investigations  and  confer  with  HHS 
operating  divisions,  staff  divisions,  OIG 
counterparts  and  other  investigative  and 
law  enforcement  agencies.  They  prepare 
investigative  and  management 
improvement  reports. 

5.  The  office  aevelops  all  lieahh  care 
mandatory  and  permissive  program 
exclusions,  and  ensures  enforcement  of 
exclusions  imposed  through  liaison 
with  HCFA,  DO)  and  other 
governmental  and  private  sector 
entities.  It  is  responsible  for  developing, 
improving  and  maintaining  a 
comprehensive  and  coordLoated  OIG 
data  base  on  all  OIG  exclusion  actions, 
and  promptiy  and  accurately  reports  all 
excliision  actions  within  its  aiithority  to 
the  data  base.  It  informs  appropriate 
regulatory  agencies,  health  care 
providers  and  the  general  public  of  all 
QIG  exclusion  actions,  and  is 
responsible  for  improving  public  access 
to  information  on  these  exclusion 
actions  to  ensure  that  excluded 
individuals  and  entities  are  effectively 
barred  from  program  partidpation. 

C.  Investigations  Policy  and  Overeight 

This  office  is  directed  by  the  Division 
Director  for  Investigations  Policy  and 
Oversight  who  leads  outreach  activities 
to  State  and  local  investigative  agencies, 
and  the  general  management  functions 
of  the  Office  of  Investigations. 

1.  The  office  oversees  State  Medicaid 
fraud  control  units  and  is  responsiUe 
for  certifying  and  recertifying  these 
units  and  for  auditing  their  Federal 
funding.  The  office  provides  pertinent 
information  fit>m  HHS  records  to  assist 
Federal,  State  and  local  investigative 
agencies  to  detect,  investigate  and 
prosecute  fraud. 

2.  The  office  maintains  an  automated 
data  and  management  information 
sjrstem  used  by  all  OI  managers  and 
investigators.  It  provides  tedmical 
expertise  on  computer  applications  for 
investigations  and  coorttinates  and 
approves  investigative  computer 
matches  with  other  agencies. 

3.  The  office  develops  general 
management  policy  for  the  OI.  It 
develops  and  issues  instructional  media 


on  detecting  wrongdoing  and  on 
investigating  and  processing  cases.  The 
office  reviews  proposed  le^slation, 
regulations,  policies  and  procedures  to 
identify  vulnerabilities  and 
recommends  modification  where 
appropriate.  It  reviews  investigative 
files  in  response  to  Privacy  and 
Freedom  of  Information  Act  requests, 
and  serves  as  OIG  Uaiscm  to  the  Office 
of  the  Secretary  for  Freedom  of 
Information  and  Privacy  Act  requests.  It 
plans,  develops,  implements  and 
evaluates  all  levels  of  ranployee  training 
for  investigations,  management,  support 
skills  and  other  functions.  It  coordiiiiBtes 
general  management  processes,  e.g., 
compiles  reports  on  the  budget,  on 
awards  and  on  other  personnel  matten 
for  OI  as  a  whole;  implements  policies 
and  procediires  published  in  the  CMG 
Administrative  Manual;  and  processes 
procurement  requests  and  other  service 
related  actions.  It  oversees  a  law 
enforconent  techniques  and  equipment 
program. 

Dated:  October  6, 1997. 
Juna  GIUm  Brown, 
Inspector  General. 
[FR  Doc.  97-28S41  Filsd  iO-27^97;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Aganqf  for  Toxic 
Disaese  Registry 


Substancaa  and 


Notica  of  Meeting 

The  Agency  for  Toxic  Substances  and 
Disease  Regi^ry  announces  the 
following  meeting. 

Name:  Expert  Workshop  i3  Rsguding 
Medical  Monitoring  in  Bunker  Hill.  Idaho. 

Times  and  Dates:  8  ajn.-5  p.m.,  Novembsr 
5,  1997;  8  a.m.-5  p.m.,  November  6,  1997. 

nace:  Elk's  Temple  «1841,  202>/^ 
McKinley  Avenue,  Kellogg,  Idaho  83837, 
tel^hone  208/786-3901. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Puqxxe:  The  Agency  for  Toxic  SkibMances 
and  Disease  Registry  (ATSDR)  is  considering 
the  appropriateness  of  medical  monitoring 
tor  populations  who  lived  around  the  Bunker 
Hill  fixmer  lead  smelting  fiKdlity  (tiie  Bunkar 
Hill  Superfund  Site]  in  the  Silver  Valley  of 
Idaho  at  a  time  of  excess  exposures  of  public 
health  significance.  As  part  of  this 
consideration  process,  ATSDR  is  convening  a 
series  of  workshops  to  examine  the 
appropriateness  and  feasibility  of  a  medical 
monitoring  program. 

The  purpose  of  the  medical  monitoring 
program  is  to  provide  a  public  health  servica 
to  communities  affected  by  exposures  to 
hazardous  substances  by  screening  taiget 
populations  at  significant  risk  of  a  ^pacific 
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boaltb  «£iiBct  or  outcome,  idaotifying 
individuals  in  need  of  further  diagnosis  or 
tnetmeot.  and  ananging  Cor  apptoprieto 
rafiRals. 

Section  104(i)(9)  of  the  Ck>mprafaensiv« 
Environmental  Response,  Compensation,  and 
Liability  Act  (CERCLA).  as  amended  (42 
U.S.C  9604(1X9)).  provides  for  the 
Administrator.  ATSDR  to  initiate  a  health 
•urveiUanca  program  fior  populations  at 
significantly  increased  risk  of  adverse  health 
effscts  as  a  result  of  exposure  to  haxardous 
substances  released  from  a  facility.  A 
program  included  under  health  surveillance 
is  raisrrad  to  as  "medical  monitoring  or 
screening"  by  ATSOR  and  is  defined  in  the 
legislation  as  "the  periodic  medical  tasting  to 
I  people  at  significant  increased  risk  for 


ATSDR  has  established  criteria  to 
determine  when  medical  naonitoring  is  an 
appropriate  heahfa  activity  and  the 
raquiiemants  for  estabtiahing  a  medical 
mooiloriag  program  at  a  site.  The  legislation 
also  slaAaa  that  a  mechanism  to  refer  people 
for  treatment  should  be  included  in  the 
program  This  statutory  provision  does  not 
authoriae  ATSDR  to  provide  medical 
traatmenL  Medical  monitoring  is  a 
community  service,  not  a  health  study. 

ATSDR  is  convening  three  expert 
wadohops  to  aaaiat  in  the  cvahuftion  of  a 
mediral  monitoring  progiam  at  the  Bunker 
Ifill  site.  If  a  program  is  deemed  appropriate, 
the  agency  will  develop  •  medical 
monitaring  plan  far  the  taiget  population's). 
TVs  first  workshop,  considaring  the  first  four 
ATSDR  medical  monitoring  criteria,  took 
piKX  on  August  19-20. 1997.  The  second 
workshop,  which  took  place  on  Septenbar 
23-24. 1997.  examined  more  doeeiy  the 
health  outcomes  racoounended  by  the  first 
workshop  and  considered  screening  tests  and 
protocols  appropriate  to  a  minliral 
monitoring  program.  This  documaot  gives 
notica  of  the  third  workshop. 

Matters  to  be  Considend:  The  third 
workshop  will  reconvene  the  first 
wockahop's  participants  and  other  experts  m 
Beaded  to: 

•  OmaiHar  the  application  of  the  final 
three  madical  monitoring  criteria  as 
davi^oped  by  ATSDR.  and  review  ATSDR'a 
application  of  theee  criteria,  to  the  Bunkar 
Hill  site 

•  Ptovide  individual  wMfunuMMw^^fi^Hit 
and  guidance  on  issuss  of  science  and  public 
health  practice  related  to  proyam 


•  ftowida  individual  expertiee  and 
guidance  in  conducting  a  iw^M-al  outcoow 
and  «facision  analysis  to  avahiato  the  public 
health  banefits  and  risks  of  a  "»^yil 
moaitaring  program  related  to  the  Bunkar 
Hiaate. 

The  experts  will  use  infatmatian  from  the 
fiiet  and  second  workahops  and  other 
t  data  to  make  individual 

I  and  answer  queetions 
I  to  key  issues  inrluding  the  logistics. 
1  infirastnicture.  benefit  analysts,  and 
;  of  the  medical  monitaciag 
t  oifaria  far  each  candidate  health 


Contact  Person  for  More  Information: 
Vivian  Rush.  M.D..  Medical  OfBcer.  ATSDR. 
Division  of  Health  Education  and  Promotion, 
1600  Clifton  Road,  NE.  M/S  E-33.  AUanta. 
Georgia  30333.  telephone  404/639-5080.  or 
Gregory  Thomas.  Senior  Regional 
Repreaentative,  ATSDR  Region  X,  telephone 
206/553-2113. 

Dated:  October  22. 1997. 
Julia  M.  FoUer. 

Acting  Director,  Management  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc  97-28463  Filed  10-27-97;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Agency  for  Toxic 
Dtaesee  Registvy 

IATSO(l-128I 

AvsHibMly  of  Drafl  ToKJcdoQiMl 


Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR). 
Department  of  Health  and  riuman 
Services  (HHS). 
action:  Notice  of  avail^iility. 

iUMMWRY.  The  Comprdiensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1988  (SARA)  (42 
U.S.C  9604(iK3))  directs  the 
Administrator  of  ATSDR  to  prepare 
toxicological  profiles  of  priority 
hazardous  substances  and  to  revise  and 
publish  each  updated  toxicological 
profile  as  necessary.  This  notice 
announces  the  availahility  of  ten 
updated  drafts  and  three  new  draft 
taxicological  profiles,  comprising  the 
11th  set.  prepared  by  ATSDR  for  review 
and  comment 

DATES:  To  ensure  consideration, 
comments  on  these  draft  toxicological 
profiles  must  be  received  on  or  b^ioie 
February  17. 1998.  Comments  received 
after  the  close  of  the  public  conunent 
period  will  be  considered  at  the 
discretion  of  ATSDR  besed  upon  what 
is  deemed  to  be  in  the  beet  interest  of 
the  general  public. 

unnncHCI.  Requests  for  copies  of  the 
draft  toxicological  profiles  or  conunents 
regarding  the  draft  toxicological  profiles 
should  be  sent  to  the  attention  of  Ms. 
Loretta  Nonnan.  Division  of  Toxicology. 
Agency  far  Toxic  Substances  and 
Disease  Registry.  Mailstop  E-29. 1600 
Cliflon  Road.  NE..  Atlanta.  Georgia 
30333. 

Requests  for  the  draft  tmdcologiad 
profiles  must  be  ia  writing,  and  must 


specifically  identify  the  hazardous 
substance(s)  profile(s)  that  you  wish  to 
receive.  ATSDR  reserves  the  right  to 
provide  only  one  copy  of  each  profile 
requested,  free  of  charge.  In  case  of 
extended  distribution  delays,  requestors 
will  be  notified. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicological  profiles  should 
bear  the  docket  control  number  ATSDR- 
128.  Send  one  copy  of  all  conunents  and 
three  copies  of  all  supporting 
dociunents  to  the  Division  of  Toxicology 
at  the  above  address  by  the  end  of  the 
comment  period.  Because  all  public 
comments  regarding  ATSDR 
toxicological  profiles  are  available  for 
public  inspection  after  the  profile  is 
published  in  final,  no  confidential 
business  information  should  be 
submitted  in  response  to  this  notice. 
FOR  FUirmER  WFOWMATION  CONTACT:  Ms. 
Loretta  Norman,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road,  NE..  Atlanta.  Georgia 
30333.  telephone  (404)  63»-6322. 
StlPPLBefTARY  MFORMAT10N:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L. 
99-499)  amends  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C  9601 
et  setj.)  by  establishing  certain 
responsibilities  for  the  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substaiices 
which  are  most  commonly  foimd  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
statutory  provisions  is  that  the 
Administrator  of  ATSDR  prepare 
toxicological  profiles  fior  substances 
included  on  the  priority  lists  of 
hazardous  subetancea.  These  lists 
identified  275  hazaitknis  substances 
that  ATSDR  and  EPA  determined  pose 
the  most  significant  potential  threat  to 
himian  health.  The  availability  of  the 
revised  priority  list  of  275  haziardous 
substances  was  announced  in  the 
Fetkral  logialBr  on  April  29, 1996  (61 
FR  18744  ).  For  prior  versions  of  the  list 
of  substances  see  Federal  Register 
notices  dated  April  17. 1987  (52  FR 
12866):  October  20,  1988  (53  FR  41280); 
October  26. 1989  (54  FR  43619);  October 
17. 1990  (55  FR  42067);  October  17. 
1991  (56  FR  52166);  October  28. 1992 
(57  FR  48801);  and  February  28. 1994 
(59  FR  9486).  CERCLA  also  requites 
ATSDR  to  assure  the  initiation  of  a 
research  program  to  fill  data  needs 
aaaociated  with  the  substances. 

Section  104(iX3)  of  CERCLA  (42 
U.S.C  9604(iX3))  outlines  the  content  ai 
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these  profiles.  Each  profile  vrill  include 
an  examination,  summary  and 
interpretation  of  available  toxicological 
information  and  epidoniologic 
evaluations.  This  information  and  these 
data  are  to  be  used  to  ascertain  the 
levels  of  significant  himian  exposure  for 
the  substance  and  the  associated  health 
effects.  The  profiles  must  also  include  a 
determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  in  the  process 
of  development  When  adequate 
information  is  not  available.  ATSDR.  in 
cooperation  with  the  National 
Toxicology  Program  (NTP).  is  retmired 
to  assure  the  initiation  of  reseertji  to 
determine  these  health  effects. 

Although  key  studies  for  esch  of  the 
substances  were  considered  during  the 
profile  development  process,  this 
Federal  Registn-  notice  seeks  to  solicit 
any  additional  studies,  particularly 
unpublished  data  and  ongoing  studies, 
wltich  will  be  evaluated  for  possible 
addition  to  the  profiles  now  or  in  the 
foture. 

The  following  draft  toxicological 
profiles  will  be  made  available  to  the 
public  on  or  about  October  17, 1997. 


Docu- 
ment 

Hazardous 

CAS  No 

DICHLOROBENZ- 

ENE02S321- 

22-8. 

5. 

3A- 
OICHLOROBEN- 
ZIDINE. 

00091-04-1 

6. . 

2.4-DtNrmo. 

TOLUENE. 

000121-14-2 

2,6-DINITRO- 

000608-20-2 

T01.UENE. 

7 ;.. 

ETHYL  BENZEI^ 

000100^41-4 

a 

HEXANE  

000110-54-3 

9. 

LEAD  „ 

007430-02-1 

ia.  — 

MERCURY  ......... 

007430-97-6 

MERCURIC  (11) 

001600^7-7 

ACETATE. 

MERCtiRtC(IO 

001134-48-6 

SULFIDE. 

MERCURIC  (1) 

010112-81-1 

CHLORIDE. 

METHYLMERCU- 

000115-09-3 

RIC  CHLORIDE. 

PHENYLMERCU- 

000062-38-4 

R»C /ACETATE. 

11 

PIICNOL  ..__ — 

00010^-95-2 

1Z 

SULFURIC  ACID  .. 

007664-03-9 

SULFUR  TR»- 

007448-11-0 

OXIDE. 

13. 

SULFUR  DtOXlOE 

007446-0»-5 

Doou- 


Hazartkxis 


2. 
3. 


AUmyNNUM 

CHLORIDE. 

CHLOROHYDR- 
ATE. 


ALUMINUM  LAC- 
TATE. 

DROXIOE. 

OXIDE. 

ALUMMUM  NI- 
TRATE. 

ALUMMAJM 
PHOSPHATE- 

PHOSPHIDE. 

ALUMMUM  FLUO- 
RIDE. 

ALUMINUM  SUL- 
FATE. 

CHLOROETHANE 

CHLOROMETHA- 
NE. 

1^ 

oiCHLOf)oee4- 


CASNo. 


13- 

DICHLOROe04- 

ZENE. 
1.4- 

DICHL0R0ee4- 

ZENE. 
CHLOROBBCZEN- 

E 


007429-90-6 
00744^70-0 

001327-41-0 


11007-68-0 

4861-98-3 

18017-01-4 

021646-51-2 

001344-28-1 

13473-00-0 

0077B4-30-7 

020860-75-8 

007784-18-1 

010043-01-3 

000075-00-3 
000074-87-3 

000005-50-1 


In  regards  to  the  draft  Toxicological 
Profile  for  Mercury,  it  should  be  noted 
that  the  EPA  is  currently  in  the  process 
of  developing  a  comprehensive 
assessment  of  the  potential  adverse 
effects  of  mercury  emissions  on  human 
health  and  wildliis.  In  addition.  ATSDR 
is  also  aware  of  a  nimtber  of  other 
ongoing  studies  which  are  investigating 
the  potential  for  human  health  effects 
from  mercury  exposure.  Because  of 
these  special  dicimistances,  ATSDR 
will  monitor  these  efforts  very  closely 
during  the  public  comment  period;  any 
meaningful  and  compelling  information 
from  these  efforts  will  be  critically 
evaluated  fior  inccHporation  into  the 
fiinal  Toxicological  Pn^e  for  Mercury, 
as  appropriate. 

All  profiles  issued  as  "Drafb  for 
Public  Comment"  represent  ATSDR's 
best  efforts  to  provide  important 
toxicological  information  on  priority 
hazardous  substances.  We  are  sedang 
public  comments  and  additional 
information  which  may  be  used  to 
supplement  these  profiles.  ATSI^ 
remains  committed  to  providing  a 
public  comment  period  for  these 
documents  as  a  means  to  best  serve 
public  health  and  our  clients. 

Dated.  October  22. 1997. 
GaotsilaMa. 

Dbectar,  Ofpce  afPolicfoadEgtemal  Affairs, 
Agency  for  Toxic  Subskatces  and  Disease 
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DEPARTMENT  OF  HEALTH 
HUMAN  SERVICES 


Agency  for  Toxic  Subfncee  and 
Dtoeaee  Registry 

(AT80R-129] 

AvaHabHIty  of  Drafl  Toxicological 


AOENCY:  Agency  for  Toxic  Substance* 
and  Disease  Registry 4ATSDR). 
Department  of  Health  and  Human 
Services  (HHS)! 
ACTKM:  Notice  of  availability. 


f :  This  notice  annoimces  the 
availability  of  two  new  draft 
toxicological  profiles,  comprising  the 
1st  set  developed  for  the  Department  of 
Energy,  prepared  by  ATS£Hl  far  review 
and  comment 

DATES:  To  ensure  consideration, 
comments  on  these  draft  toxicological 
profiles  must  be  received  on  or  before 
February  17, 1998.  Comments  received 
after  the  dose  of  the  public  comment 
period  wiU  be  considered  at  the 
discretion  of  ATSDR  based  npcm  what 
is  deemed  to  be  in  the  best  interest  of 
the  general  public. 

ADDRESSES:  Requests  for  copies  of  the 
draft  toidcelogical  profiles  or  comments 
reganiing  the  draft  toxicological  profiles 
should  be  sent  to  the  attention  of  Ms. 
Loretta  Norman.  Division  of  Toxicology. 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road.  NE.,  Atlanta.  Georgia 
30333. 

Requests  for  the  draft  toxicological 
pn^es  must  be  in  writing,  and  must 
spetafically  identify  the  hazardous 
substanca(s)  profile(s)  that  you  wish  to 
receive.  ATSDR  reserves  the  right  to 
provide  only  one  copy  of  each  profile 
requested,  free  of  ch^ge.  In  case  of 
extended  distribution  delays,  requestors 
will  be  notified. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicological  profiles  should 
beer  the  docket  control  number  ATSIHt— 
129.  Send  one  copy  of  all  comments  and 
duee  copies  of  all  supporting 
documents  to  the  Division  of  Toxicology 
at  the  above  address  by  the  end  of  the 
onmmwnt  period.  Because  all  public 
comments  regarding  ATSDR 
toxicological  profiles  are  available  far 
public  inspection  after  the  profile  is 
published  in  final,  no  confidential 
business  information  should  be 
submitted  in  response  to  this  notice. 


FOR  FURTHER  WronumOH  CONTACT:  Ms. 
Loretta  Norman.  Division  of  Toxicology. 
Agency  for  Toxic  Substances  and 
Disease  Registry.  Mailstop  E-29. 1600 
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Clifton  Road.  NE..  Atlanta.  Georgia 
30333.  telephone  (404)  639-6322. 
SUPPt^MENTARY  MFOfMAIKM:  These 
toxicological  profiles  were  developed  by 
ATSDR  for  luusardous  substances  at 
Department  of  Energy  (DOE)  waste  sites 
under  Section  104(1)  (3)  and  (5)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA  or  Superfund). 
This  public  law  directed  ATSDR  to 
prepare  toxicological  profiles  for 
ha^rdous  substances  most  commonly 
found  at  facilities  on  the  CERCLA 
IMatiooal  Priorities  List  (NPL)  and  that 
pose  the  most  significant  potential 
threat  to  hiunan  health,  as  determined 
by  ATSDR  and  the  EPA.  The  current 
ATSDR  priority  list  of  hazardous 
substances  at  DOE  NPL  sites  was 
announced  in  the  Federal  Register  on 
July  24, 1996  (fil  FR  38451). 

Although  key  studies  for  each  of  the 
substances  were  considered  during  the 
profile  development  process,  this 
Federal  Regiater  notice  seeks  to  solicit 
any  additional  studies,  particularly 
unpublished  data  and  ongoing  studies, 
which  will  be  evaluated  for  possible 
addition  to  the  profiles  now  or  in  the 
futiire. 

The  following  draft  toxicological 
profiles  will  be  made  available  to  the 
public  on  Of  about  October  17, 1997. 


Oocu- 
nwnl 

Hazaidous  sub- 
fliance 

CAS  No. 

1. 

URANIUM  „...'. 

Muttipte 

URANIUM  235  ...... 

15117-96-1 

URANIUM 

7783-^1-5 

HEXAFLUORiD- 

E. 
URANIUM  METAL 

7440-61-1 

URANIUM  ORE  .... 

53125-22-7 

URANIUM 

1344-69-8 

OCTAOXIDE. 

URANIUM  PER- 

1952S-15-6 

OXIDE. 

URANIUM  TETRA- 

n0026-10-5 

CHLORIDE. 

URANIUM  TETRA- 

10049-14-6 

FLUORIDE. 

URANYL  ACE- 

541-09-3 

TATE. 

URANYL  NITRATE 

10102-06-4 

URANYL  NITRATE 

13520-83-7 

HEXAHYDRATE. 

URANYL  SUL- 

1314-64-3 

FATE. 

2 

IONIZING  RADI- 
ATION. 

NA 

All  profiles  issued  as  "Drafts  for 
Public  Comment"  represent  ATSDR's 
best  efforts  to  provide  important 
toxicological  information  on  priority 
hazardous  substances.  We  are  seeking 
public  comments  and  additional 
information  which  may  be  used  to 
supplement  these  profiles.  ATSEHi 


remains  conunitted  to  providing  a 
public  comment  period  for  these 
documents  as  a  means  to  best  serve 
public  health  and  our  clients. 

Dated:  October  22, 1997. 
Georp  Jones. 

Director.  Office  of  Policy  and  External  Affairs. 

Agency  for  Toxic  Substancvs  and  Disease 

Registry. 

[FR  Doc.  97-28475  Filed  10-27-97;  8:45  am] 

■LUNQ  CODE  41«3-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agwiqf  tor  Toxic  Substances  and 
Disease  Registry 

[AT80R-127] 

Availability  of  Draft  Toxicological 
Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Human 
Services  (HHS). 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  Oie 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C  9604(i)(3))  directs  the 
Administrator  of  ATSDR  to  prepare 
toxicological  profiles  of  priority 
hazardous  substances  and  to  revise  and 
publish  each  updated  toxicological 
profile  as  necessary.  This  notice 
announces  the  availability  of  five 
updated  drafts  and  three  new  draft 
toxicological  profiles,  comprising  the 
10th  set  of  profiles,  prepared  by  ATSDR 
for  review  and  comment 

DATES:  To  ensure  consideration, 
comments  on  these  draft  toxicological 
profiles  must  be  received  on  or  before 
February  17, 1998.  Comments  received 
after  the  close  of  the  public  comment 
period  will  be  considered  at  the 
discretion  of  ATSDR  based  upon  what 
is  deemed  to  be  in  the  best  interest  of 
the  general  public. 

ADDRESSES:  Requests  for  copies  of  the 
draft  toxicological  profiles  or  comments 
regarding  the  draft  toxicological  profiles 
should  be  sent  to  the  attention  of  Ms. 
Loretta  Norman,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road,  NE.,  Atlanta.  Georgia 
30333. 

Requests  for  the  draft  toxicological 
profiles  must  be  in  writing,  and  must 
specifically  identify  the  hazardous 
substance(s)  pro&le(s)  that  you  wish  to 


receive.  ATSDR  reserves  the  right  to 
provide  only  one  copy  of  each  profile 
requested,  free  of  charge.  In  case  of 
extended  distribution  delays,  requestors 
will  be  notified. 

Written  comments  and  other  data 
submitted  in  response  to  this  notice  and 
the  draft  toxicological  profiles  should 
bear  the  docket  control  number  ATSDR- 
127.  Send  one  copy  of  all  comments  and 
three  copies  of  all  supporting 
documents  to  the  Division  of  Toxicology 
at  the  above  address  by  the  end  of  the 
comment  period.  Because  all  public 
comments  regarding  ATSDR 
toxicological  profiles  are  available  for 
public  inspection  after  the  profile  is 
published  in  final,  no  confidential 
business  information  should  be 
submitted  in  response  to  this  notice. 
FOR  FURTHER  fflFORMATKNI  CONTACT:  Ms. 
Loretta  Norman,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Mailstop  E-29, 1600 
Clifton  Road.  NE.,  AUanta,  Georgia 
30333.  telephone  (404)  639-6322. 
SUPPI.EMENTARY  MFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L. 
99-499)  amends  the  Comprehensive 
Enviroiunental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
responsibilities  for  the  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  su^tances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
statutory  provisions  is  that  the 
Administrator  of  ATSDR  prepare 
toxicological  profiles  for  substances 
included  on  the  priority  lists  of 
hazardous  substances.  These  lists    - 
identified  275  hazardous  substances 
that  ATSDR  and  EPA  determined  pose 
the  most  significant  potential  threat  to 
human  health.  The  availability  of  the 
revised  priority  list  of  275  hazardous 
substances  was  announced  in  the 
Federal  Register  on  April  29, 1996  (61 
FR  18744  ).  For  prior  versions  of  the  list 
of  substances  see  Federal  Register 
notices  dated  April  17,  1987  (52  FR 
12866);  October  20,  1988  (53  FR  41280); 
October  26, 1989  (54  FR  43619);  October 
17, 1990  (55  FR  42067);  October  17. 
1991  (56  FR  52166);  October  28. 1992 
(57  FR  48801):  and  February  28, 1994 
(59  FR  9486).  CERCLA  also  requires 
ATSDR  to  assure  the  initiation  of  a 
research  program  to  fill  data  needs 
associated  with  the  substances. 

Section  104(i)(3)  of  CERCLA  (42 
U.S.C  9604(i)(3))  outlines  the  content  of 
these  profiles.  Each  profile  will  include 
an  examination,  summary  and 
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interpretation  of  available  toxicological 
information  and  epidemiologic 
evaluations.  This  information  and  these 
data  are  to  be  used  to  ascertain  the 
levels  of  significant  human  exposure  far 
the  substance  and  the  associated  health 
efCacts.  The  profiles  must  also  include  • 
determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  in  the  process 
of  development  When  adequate 
information  is  not  available,  ATSDR.  in 
cooperation  with  the  National 
Toxicology  Program  (NTP),  is  required 
to  assure  the  initiation  of  research  to 
determine  these  health  efiiects. 

Although  key  studies  for  each  of  die 
substances  were  considered  diuing  the 
profile  development  process,  this 
Federal  Roister  notice  seeks  to  solicit 
•ny  additional  studies,  particularly 
unpublished  data  and  ongoing  studies, 
wUch  will  be  evaluated  for  possible 
addition  to  the  profiles  now  or  in  the 
future. 

The  following  draft  toxicological 
profiles  will  be  made  available  to  the 
public  on  or  about  October  17, 1997. 


Oocu- 
rnenl 

Hazardous  sub- 
stance 

CAS  No. 

1 „. 

CADMIUM  

007440-43-9 

J 

CAOMHJM  CAR- 

000613-78-0 

BONATE. 

CADMIUM  CHLO- 

010106-64-2 

RIDE. 

CAOMHJM  OXIDE 

01306-19-O 

CADMIUM  SUL- 

010124-36~4 

FATE. 

CADMIUM  SUL- 

01306-23-6 

RDE. 

2. 

CHLOnOOIBENZ- 
CM^OIOXIN. 

039227-6^-7 

OICHLOROOIBEN- 

050685-39-2 

ZO-P-OKDXIN. 

HEPTACHLOROO- 

037871-00^ 

IBENZO-P- 

OIOXIN. 

HEXACHLOROOt- 

034465-46-8 

BENZO-P- 

DtOXIN. 

OCTACHLORODI- 

003268-87-9 

BENZO-P- 

OtOXIN. 

PENTACHLOROO- 

036088-22-9 

IBENZOP- 

DtOXIN. 

TRiCHLOROOIBE- 

039227-68-2 

NZO4>-0IOXIN. 

TETRACHLOHOO- 

0419Q3-S7-5 

IBENZOP- 

DIOXIN. 

1,2,3.4.6.7,8- 

035822-46-9 

HEPTACHLOR- 

OOIBENZOP- 

OiOXIN. 

3. 

CHLOROPHENO- 
LS. 

000088-06-2 

2.3,5,6- 

00083S-9S-6 

TETRACHLOR- 

OPHENOL 

Docu- 
ment 

Hazaidous  sub- 
stance 

CAS  No. 

2,4,5- 

000086-66^ 

TRICHLOnOPH- 

ENOL 

2.4,6- 

000088-06-2 

TRICHLOROPH- 

ENOL 

2- 

000120-83-2 

CHLOROPHEN- 

OL 

4-Chiorophenol 

000096-67-8 

2,3,4> 

.004801-61-3 

TETRACHLOR- 

OPHENOL 

2.3.4.6- 

000068-9&-2 

TETRACHUDR- 

OPHENOL 

4 

DORMALDEHYDE 

000050-00-0 

5. 

HEXACHLOHOC- 
YCLOHEXANE. 

000008-73-1 

HEXACHLOROC- 

000319-64-6 

YCLOHEXANE. 

ALPHA-. 

HEXACHLOHOC; 

000319-46-7 

YCLOHEXANE. 

BETA-. 

HEXACHLOROC- 

000319-86-8 

YCLOHEXANE. 

DELTA-. 

HEXACHLOROC- 

000058-89-9 

YCLOHEXANE. 

6. 

HEXACHLOROC- 
YCLO- 
PENTADIENE. 

000077-47-4 

7 .„ 

MANGANESE  ....... 

007439-06-6 

8 

HYDROGEN  SUL- 
RDE. 

007783-06-4 

DEPARTMENT  OF  HEALTH 
HUMAN  SERVICES 


AU  profiles  issued  as  "Drafts  for 
Public  Comment"  represent  ATSDR's 
best  efforts  to  provicfe  important 
toxicological  information  on  priority 
hazardous  substances.  We  are  seeking 
public  comments  and  additional 
information  which  may  be  used  to 
supplement  these  profiles.  ATSDR 
remains  committed  to  providing  a 
public  comment  period  for  these 
documents  as  a  means  to  best  serve 
public  health  and  our  clients. 

DatMk  October  22, 1997. 
GwtsiloMs. 

Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Taadc  Subetances  and  Disease 
Reffstiy.  #. 

(FR  Doc.  97-28476  Filed  10-27-97;  8:45  am] 

CODE  41SS-I»-P 


mnhiui  ana 


I  of  SOantific  Counaalora, 
Nattonal  Cantar  for  Infactioua 


In  accordance  with  section  l0(aX2)  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Board  (rf  Scientific  Counaelors. 
National  Centsr  for  Infectious  Diseases 
a«CID). 

Times  and  Dates:  11  ajn.-S:lS  pan., 
December  4, 1997;  8:30  a.m.-2:30  p.m.. 
December  5, 1997. 

Place:  CDC.  Auditorium  B.  1600  CUfton 
Road.  NE.  Atlanta,  Geoigia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Board  of  Sdantific 
Counselors.  NOD.  provides  advice  and 
guidance  to  the  Diiector,  CDC.  and  Dirador. 
Page  2  NOD,  in  tlw  following  area 
golds  and  objectives:  stiategias;  piugtaui 
oiganization  and  resources  far  infe^ious 
diaaeae  prevention  and  craitiol:  and  program 
priorities. 

Matters  to  be  Discasaed:  Agenda  itanis  wiU 
include: 

1.  NODUpdrte 

2.  Overview  of  CDC  Emerging  Infactioas 

Plan.  1998-2003 

3.  Charge  to  the  Workgroups 

4.  Worl^roup  Sessions: 
CDC  Plan: 

a.  Surveillance  and  Response 

b.  AppUed  Research 

c  Prevention  and  Control 

d.  Infrastructure  Btotenroriam  Praparadneas 

5.  Workgroup  Reports 

6.  Facilities  Update 

7.  Scientific  Updates  (Late  braakps) 

8.  Recommendations 

Other  agenda  items  include 
announcements/introductions;  follow-up  on 
actions  recommended  by  the  Board  in  May 
1997;  Page  3  and  consideration  of  future 
directions,  goals,  and  recommendations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  mwiting 

Contact  Person  for  More  Information: 
Diane  S.  HoUey.  Office  of  the  Director,  NOD. 
CDC,  Mailstop  C-20. 1600  Clifton  Road.  NE. 
Atlanta,  Gengia  30333,  telephone  404/639- 
0078. 

Dated:  October  22, 1997. 
Iidia  M.  Foliar. 

Actiitg  IXrector,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  97-28480  Filed  10-27-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dieeeee  Control  and 


Citizens  Advisory  Committee  on  Public 
HeaW)  Service  Activities  and  Reeeercti 
at  Department  of  Energy  (DOE)  Sitee: 
Savannah  River  Site  Health  Effects 
Subcommltlse 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Ehib.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Re^try 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announce  the  following  meeting. 

Name:  Citizsiu  Advisory  Committee  on 
Public  Health  Sovics  Activities  and 
Raseaich  at  DOE  Sites:  Savamiah  River  Site 
Health  Effects  Subcommittee  (SRS). 

Times  and  Dates:  8  a.m.-4:15  p.m., 
November  13, 1997. 

8  a.m.-ll:45  a.m.,  November  14, 1997. 

Place:  Holiday  Inn  Midtown.  7100 
Abercom  Street,  Savannah,  Georgia  31406, 
telephone  912/352-7100. 

Status;  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodate*  approximately  50  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  1996,  the  Department  of  Health  and 
Htmian  Services  (HHS)  was  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  hcilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from  non- 
nuclear  energy  production  use.  HHS  has 
delegated  program  ceaponsibility  to  CDC 

In  addition,  an  MOU  was  signed  in  October 
1990  and  rene%v«d  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
tkiliiwles  the  respoiuibilities  and 
procedures  for  ATSDR's  pubUc  health 
activities  at  DOE  sites  required  imder 
sections  104, 105,  107.  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
pubUc;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
leseTch,  emergency  resp>onse.  and 
preparation  of  toxicological  profiles. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the  Administrator, 
ATSDR,  regarding  community.  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site. 
Activities  shall  focus  on  providing  a  forum 
for  community,  American  Indian  Tribal,  and 


labor  interaction  and  serve  as  a  vehicle  ior 
community  concern  to  be  expressed  as 
advice  and  recommendations  to  CDC  and 
ATSDR. 

Matters  to  be  Discussed:  Agenda  items 
include:  presentations  from  the  National 
Center  for  Environmental  Health  (NCEH) 
regarding  cAirrent  activities  and  the  National 
Institute  for  Occupational  Safety  and  Health 
and  ATSDR  will  provide  updates  on  the 
progress  of  current  studies. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Inforvaation:  Paul 
G.  Renard,  Radiation  Studies  Branch. 
Division  of  Environmental  Hazards  and 
Health  Effects,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  (F-35),  AtlanU,  Georgia 
30341-3724,  telephone  770/488-7040.  FAX 
770/488-7044. 

Dated:  October  22. 1997. 
Julia  ML  Foliar.  * 

Acting  Director,  Management  Analysis  and 
Services  Office'Centers  for  Disease  Control 
and  Prevmition  (CDC). 

[FR  Doc.  97-28484  Filed  10-27-97;  8:45  am] 
MJJNQ  OOOC  41t3-i»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[DooMmnt  ktontmer  HCFA-P-15A] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
flevlew;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(cH2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  the  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  btuden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  informatii|p  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currendy 
approved  collection;  Titie  of 
Information  Collection:  Medicare 
Current  Beneficiary  Survey  (MCBS) 
Rounds:  20-28;  Form  No.:  HCFA-P- 
15A  (OMB« 093S-0568):  (/se.The 
MCBS  is  a  continuous,  mtdtipurpose 


survey  of  a  nationally  representative 
sample  of  aged  and  disabled  persons 
enrolled  in  Medicare.  The  survey 
provides  a  comprehensive  source  of 
information  on  beneficiary 
characteristics,  needs,  utilization,  and 
satisfaction  with  Medicare-related 
activities;  Frequency:  Other  (3  times  a 
year  per  respondent);  Affected  PubUc: 
Individuals  and  households;  Number  of 
Respondents:  \6, 500;  Total  Annual 
Responses:  49,500;  Total  Annual  Hours: 
50,490. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwori^ 
collections  referenced  above,  or  to 
obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
niunber.  to  PaperworkOhcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  direcUy  to 
the  OMB  E>esk  Officer  designated  at  the 
following  address:  OMB  Hiunan 
Resotirces  and  Housing  Branch. 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington.  D.C.  20503. 

Dated:  October  15, 1997. 
John  P.  Burke  m, 

HCFA  ReporU  dearance  Officer.  HCFA. 
Office  of  Information  Services,  Information 
Technology  Investment  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  97-28436  Filed  10-27-«7;  8:45  am] 
■■JJNQ  OOOC  4110-OS-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  Na  FR-4263-N-4q 

Environmental  Review  Procedures  for 
Entities  Assuming  HUD  Environmental 
Responsibilities;  Notice  of  Proposed 
Information  Collection  for  Public 
Comment 

AGENCY:  Office  of  the  Askistant 
Secretary,  Community  Planning  and 
Development  (HUD). 
ACTION:  Notice  of  Proposed  Information 
Collection  for  Public  Comment 

summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwori^ 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comment  due  date:  December 
29, 1997. 


Federal  Register  /  Vol.  62.  No.  208  /  Tuesday,  October  28,  1997  /  Notices 


55821 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Sheila  E.  Jones, 
Department  of  Housing  &  Urban 
Development,  451  7th  Street,  SW,  Room 
7230,  Washington,  DC  20410-7000. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Richard  H.  Broun.  Director,  Office  of 
Commtinity  Viability,  Department  of 
Housing  and  Urban  Development,  Room 
7240,  451  SevenUi  Street,  SW, 
Washington.  DC  20410-7000.  For 
telephone  communication,  contact  Fred 
Regetz.  Environmental  Review  Division 
at  (202)  708-1201.  Extension  4465.  This 
is  not  a  toll-free  number.  Hearing  or 
speech  impaired  individuals  may  access 
this  numbOT  via  TTY  by  calling  die  toll- 
free  Federal  Information  Relay  Service 
at  1-800-877-8339. 
SUPPLEMENTARY  MFORMATKM:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 


review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
fiiformation  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
tec^iniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 


TiUe  of  Proposal:  Environmental 
Review  Procedures  for  Entities 
Assiuning  HUD  Enviroiunental 
Responsibilities. 

OMB  Control  Number:  2506-0087. 

Description  of  the  need  for  the 
information  and  proposed  .use:  To 
dociunent  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  related  environmental  statutes.  Used 
by  recipients  of  HUD  assistance  who  are 
required  to  assume  HUD's 
environmental  responsibilities.  HUD 
regulations  require  recipients  to  submit 
requests  for  release  of  funds  and  certify 
fiill  compliance  with  NEPA  and  the 
related  statutes  using  the  procedures 
identified  in  24  CFR  Part  58.  Recipients 
must  also  maintain  a  public  record  of 
each  project's  compliance. 

Agency  Form  Numbers:  Form  HUD 
7015.15. 

Members  of  affected  public:  State, 
Local  or  Tribal  Government 


Estimation  of  the  total  number  of  hours  needed  to  prepare  the  information  collection  including  ntunber  of  respondents, 
frequency  of  response,  and  hours  of  response: 


Infonnatkm  coflectkMi 

Nunr)t)erof 
responses 

Responses 
per  re- 
spondent 

Total  annual 
responses 

Hours  per 
response 

Total  hours 

Regulaiory 
reference 

Office  of  Community  Planning  and  Development 

Office  of  Public  and  Indian  Housing  

Office  of  Housing 

2,500 

2,300 

125 

1 
t 
1 

2,500 

2,300 

125 

0.6 
0.6 
0.6 

1500 

1380 

75 

§58.1 
§56.1 
§58.1 

Total  Annual  Burden  





1.8 

2875 

Status  of  the  proposed  information  collection:  The  revision  is  needed  in  support  of  proposed  rulemaking  and  request 
for  OMB  renewal  for  three  years.  The  ctirrent  OMB  approval  expires  on  December  31, 1998. 

AnthoritT:  Section  3506  of  the  Paperwork  Reduction  Act  of  1995,  44  U.S.C  Chapter  35,  as  amended. 

Dated:  October  22, 1997. 
Jaoqnia  M.  Lawing, 
Acting  Assistant  Secretory  fmr  Community  Plaiuung  and  Development 
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Request  for  Release  of  Funds  "•*•  D«p«rtm«it  o»  Howino  and  immii  D«¥iopm«n  cms  no.  29o»aiB7  («p.  laan/ss) 

^  OTRc*  of  Convnunlty  Planning  and  O«v«iopmant 

Ofllca  of  PuMe  and  Indiwi  Housing 
Onica  of  Houiing 


snd  Certification 


Pubic  tvpct!ng  burtw  Itar  Wa  oolKlton  or  Mormaiion  to  aMmalid  to  avangt  0.8  taura  pw  iMpenn,  Inck^^ 

nil^tog  dito  WMW.  gittwrtng  ind  ■Irtili^n)  tm  dHa  n— dwl.  id  camptoMng  and  iwrtowtng  ttm  aHadfaw  cf  totennaUon.  TWa  agMwry  may  no«  conduct  or 

tponaer.and  t  paiaow  to  not  laqultad  to  wipond  to,  a  oolacMen  at  toipnnatton  untoae  tia>  c«i(tocdon  dtoptoya  a  »ald  0MB  certrel  manbar . 

Pwauart  to  Sadtan  104(9)  of  Tito  I.  Houring  and  Coiwnurtt)f  Oavatopmart  Act  of  1974;  Sadon  170)  and  Sadtan  2B  of  Iha  U.S.  Haunk^  Act  of  1937^  TMa  rv 

of— SlaatMfcWnnayllu ■  Mrtiiii  i  Act;  SadtenaaBundy  Tito  lof  ■»Ci»iBtei>.GowatoaNi9on  AllortaMa  Houifc^  Act  (HAMA);  Sadlcn 

942(c)  and  1011(o)  of  ■»  HoMkig  and  Cammtrty  Oavatapnwnt  Act  of  1992;  Sadtan  3aS(c}  of  ta  MKBtonSy  Houdm  Prapai^  DImu^jii  Rafcm  Ad  af 
1SB4;and9adtanaBundar9Balafl«UnMBdSMaaHoudi«Actaf1837torPubieandl   -     - 


1.  FfuyiHii  1Im(i|: 


INmaS 


Ne(a): 


««W 


PatL 


leTFunda  (leba 


^ 


2.HUDrStato 


Eftty: 


S.  Far  Monnaaon  atMut  ttito  laq^Mal,  ContacC 


lIMaof 


7.  HUD  or  1 


«OHtoaUn«to 


^te 


Pnlnilnwy  Approve 


Glint  AgnMiMnt 


Tke  recipieai(t)  or  an«aoe  aMler  te  pracnm  lisKd  abow  mioesa  Ihe  ideaae  of  Itan^ 
■e  oflke  aaaiaoe  fbr  the  feOowiag: 

d  MBQTHfl  AfiVlf  ■yiff'IO|Mt  NhiMI 

ft  t  niasnn  (ataal. addwa^ d». cowty. a dato» 

Tte  lec^ieat  apees  to  ooiviy  with  aqr  ipectai  ooodilkias  at  evkkooed  in  ifae  envm^^ 
cBiTincoattliepraiectinaocaRlwiih  24  CJR  58.71Q>)  aal  (c). 


mpoosbic  cBtitj  for 


of  ttto  ladptont 


TMa: 


fomt  HUO-7015.1S  (10/16/97 
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PartZ  Environmantal  CartfflcaMon  (to  ba  oomptotad  by  raapondbto  antty) 

\Vuh  i«fiBeace  to  tbe  ^ove  Pxopam  Actmqr/PiDfect,  I,  the  undenigiied  officer  tf 


enliQr,  oettify  dM: 


1.  The  reyoniMe  eodty  has  atsmiied  responsibilitjr  for  and  complirid  with  or  win  idee  into  aocount.  the  hteiood  Eawomieaai  poiic 
Act  of  1969,  as  ammdrd;  the  envimunental  procediges,  peraiit  nqniiements  and  satitto^  oUigatiaas  of  the  laws  died  in  24  CFR  SS. 
and  24  CFR  38.6;  and  the  applicable  State  and  Local  laws. 

2.  After  considering  the  Q>pe  and  degree  of  cnviioimieBtal  effects  iiVTittfhid  by  thewiinii^^ 

described  in  Part  1  of  this  leqoest,  I  have  found  that  the  proposal    I — Idid    I — (fid  not  require  the  pRpuatkn  and  disseminatian  of  a 

tn'iP"'""^''***  impart  pjt^m^n* 

3.  The  reqjxnsible  entity  has  disseminated  and/or  published  in  die 
with  24  CFR  58.70  and  as  evidenced  by  the  attached  copy  (copies). 

4.  The  dates  for  an  statntoqr  and  regolatofy  time  periods  far  review,  mnanfinr  or  other 
leqniiemeais  of  24  CFR  Fan  38. 


pRsciibed  bgr  24  CFR  38.43  a  aotioe  to  the  public  in  ] 

are  in  oompUanoe  with  pnceihires  an 


As  the  duQf  desi^alBd  ualilyiug  uffh  lit  of  die  n^xMsfole  entiQr,  I  also  ccrtuy  that 

3. 1  aa  anthocaed  to  and  do  conaent  to  aatmne  the  status  of  ftdenJ  oJBdal  ander  the  Natkniri  Envimnmnnal  Poliqr  Act  of  19639  an 
each  proviskn  of  law  desigoatod  in  the  24  CFR  Part  38.5  and  24  CFR  Part  38.6  list  of  NEPA<idaied  aathorities  inso&r  as  die  provisin 
of  these  laws  a|»piy  to  the  HUD  responsibilities  for  enviroumentai  lewew,  decisionmaking  nd  adioiis  that  have  been  asanmed  by  th 
iTiyisibie  entigr. 


6. 1  am  aadtocized  to  and-do  aooqi^  oo  bdialf  of  die  recipient 


It  UBWiaPy, 


the  jurisdiction  of  the  federal  courts  for  die 


flfal 


% 


of  CartMymg  OtHoar  of  ttw  Raaponaitato  EnU^ 


»> 


Waning:  HUOvM  praaaeula  Mae 


Convtaion  SHy 


Andtardvl 


(ie  USC1001, 1010, 1012;  31  USC  37291 


tann  HUO-701S.15  (1(yiM7 
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DEPAimiENT  OF  THE  IKTEmOR 

Rsh  end  Wildlife  Sefvloe 

PubMc  ftropino  Meettnoe  tor  Pmao^sd 


Fish  and  WildlifiB  Service. 
Interior.  National  Maitee  Fisheries 
Service.  NOAA.  Commerce. 
ACTION:  Notice  of  public  scoping 
meetings. 


The  Oregon  Department  of 
Porestiy  (Applicant)  has  begun  the 
development  of  a  Habitat  Ckinservation 
Plan  (Plan)  for  state  forest  lands 
managed  by  the  Applicant.  The 
Applicant  intends  to  submit  the  Plan  to 
the  Fish  aiKl  WildlifiB  Service  and 
National  Marine  Fisheries  Service 
(collectively,  "the  Senrices"),  along  with 
an  applicadon  for  an  incidental  take 
permit  under  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973.  as- 
amoided  (Act). 

This  notice  advises  the  public  that  the 
Services  and  Applicant  have  scheduled 
a  series  of  public  meetings  to  inform  the 
public  of  a  proposed  Plan  and  the 
process  of  appUcation  for  incidental 
take  fiermits.  The  Services  are  seeking 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  related  to  the  development  of  a 
Plan,  including  the  range  of  alternatives 
that  should  be  considered  in  the 
environmental  review  documents 
required  under  the  National 
Environmental  Policy  Act.  Public  input 
may  be  written  or  oral  (if  provided  at 
any  of  the  public  meetings),  information 
on  dates  and  deadlines  is  provided 
below. 

DATES:  Comments  should  be  received  on 
or  before  February  3, 1998. 
AOORESSES:  Comments  regarding  the 
scope  of  the  environmental  assessment 
or  environmental  impact  statement 
should  be  labeled  as  "Attention — ODF 
HCP"  and  addressed  to  Mr.  Russell 
Peterson  at:  Oregon  State  OfBce.  Fish 
and  Wildlife  Service,  2600  SE  98th 
Avenue,  Suite  100.  Portland.  Oregon 
97266;  telephone  (503)  231-6179. 
Written  comments  may  also  be  sent  by 
GK:simile  to  (503)  231-6195. 
KM  njRTHBt  eroWJATKiW.  Contact  Mr. 
Joseph  Zisa  at  the  above  address. 

iTKM: 


The  Applicant  has  initiated  the 
development  of  a  multi-species  Habitat 


Conservation  Plan  under  the  provisions 
of  section  10(a)(l)(6)  of  the  Act.  in 
consiiitation  with  the  Services.  The  Plan 
will  be  submitted  to  the  Services  as  part 
of  an  application  for  an  incidental  bdce 
permit  for  approximately  630.000  acres 
of  state  forest  land.  This  acreage 
includes  approximately  520.000  acres  in 
the  Tillamook  and  Clatsop  State  Forests 
in  northwest  Oregon  and  approximately 
46,000  acres  in  the  Santiam  State  Forest. 
The  remaining  covered  acreage  would 
include  all  other  state  forest  lands  west 
of  the  Cascade  Mountains  crest,  with  the 
exception  of  the  Elliott  State  Forest  in 
Coos  and  Douglas  Counties.  The 
Services  issued  an  incidental  take 
permit  for  the  Elliott  State  Forest  in 
1995. 

Once  completed,  the  Applicant  would 
submit  the  Plan  as  part  of  me  incidental 
take  permit  application.  The  Services 
would  evaluate  the  incidental  take 
permit  application  and  associated  Plan 
in  accordance  with  section  10(aM2)(B)  of 
the  Act.  and  its  implementing 
regulations.  The  environmental  review 
of  the  Plan  would  be  conducted  in 
accordance  with  the  requirements  of  the 
National  Enviroimiental  Policy  Act  and 
its  implementing  regulations,  as  well  as 
the  implementing  regulations  of  the 
Endangmed  Species  Act.  A  No  Action/ 
No  Pro)ect  alternative  will  be 
considered  consistent  with  the 
requirements  of  the  National 
Environmental  Policy  Art. 

The  proposed  incidental  take  permit 
would  cover  the  Applicant's 
management  activities  that  would  result 
in  the  incidental  take  of  species 
currently  listed  under  the  Act 
Additionally,  the  applicant  would  be 
requesting  federal  assurances  regarding 
other,  presently  unlisted  species 
occurring  or  potentially  occurring  on 
the  above  lands.  Presently  listed  species 
that  the  proposed  Plan  and  incidratal 
take  pomit  would  potentially  cover 
include  the  threatened  northern  spotted 
owl  [Strix  occjdentalis  cauruia).  the 
threatened  marbled  murrelet 
[Biachyramphus  mannoiutus 
enannoratus).  the  threatened  bald  eagle 
[Haliaeetus  leucocephalus),  and  the 
endangered  American  peregrine  hlcon 
{Falco  peregrinus  anatum].  The 
proposed  agreement  covering 
conservation  of  unlisted  species  would 
include  the  proposed  threatened  coho 
salmon  (Oncorhynchus  kisutch)  and 
other  species. 

During  this  scoping  process,  the 
Services  seek  public  and  agency  input 
regarding  the  development  of  the 
proposed  Plan  and  potential  issuance  of 
incidental  take  permits. 

Should  the  decision  be  made  that  an 
environmental  impact  statement  is 


appropriate,  a  separate  Notice  of  Intent 
will  be  published  in  the  Federal 
B agister.  Comments  received  during  the 
scoping  process  referenced  in  this 
notice  and  any  additional  comments 
received  following  a  foture  Notice  of 
Intent  shall  be  considered  in  the 
preparation  of  a  draft  environmental 
impart  statement  At  this  time,  the 
Services  cannot  estimate  the  time 
following  the  completion  of  this  scoping 
process  necessary  for  a  decision 
regarding  the  selection  of  National 
Environmental  Policy  Art 
documentation  and  additional  scoping. 

Draft  Plan  and  National 
Environmental  Policy  Art  documents 
are  not  expected  to  be  available  for 
public  review  during  this  scoping 
process.  The  information  gathered  from 
scoping  will  be  utilized  in  the 
development  of  such  documraits  prior  to 
a  formal  public  review  process  later  in 
1998. 

The  Applicant  is  exported  to  present 
some  of  its  proposals  for  the  Plan  to  the 
public  during  the  upcoming  scoping 
meetings.  These  proposals  do  not 
necessarily  represent  those  that  will  be 
included  in  the  Plan  as  it  imdergoes 
further  development  Such  proposals 
may  not  be  the  produrt  of  complete 
consultation  with  the  Services  and  have 
not  been  sul^ert  to  formal  evaluation  for 
adequacy  by  the  Services. 

AvBOODSB 

As  an  opportunity  for  interested 
persons  to  comment  on  the  scope  of  the 
environmental  assessment  or 
environmental  impact  statement  and 
issues  related  to  the  development  of  the 
Plan,  public  scoping  meetings  are 
schediiled  as  follows: 

November  17,  1997,  Oregon  Depsrtment  of 

Forestry  District  Office.  4907  Third  Street. 

Tillamook.  Oregoa,  7:00  p.m.  to  lOKM  pjn. 
November  18.  1997.  Red  Lion  Inn.  Chinook 

Room.  400  Industry  Street.  Astoria. 

OrsgoD.  7K)0  p.m.  to  lOKW  p.m. 
SovmAer  20, 1997.  World  Forestry  Canter. 

Portland.  Oregon,  6:30  p.m.  to  lOKX)  p-m., 

preceded  by  an  informational  workshop 

from  IKX)  p.m.  to  5:00  p.m. 
December  2.  1997,  Oregon  Department  of 

Forestry  Headquarters,  Confeience  Room. 

2600  State  Street.  Salem.  Oregon.  7:00  p.m. 

to  10:00  p.m. 
December  3,  1997.  Lane  Community  rollons. 

Foium  Room  306.  Eugene.  Oregon.  74X1 

p.m.  to  10:00  p.m. 

(For  more  detailed  information 
regarding  the  above  locations,  please 
contart  the  Oregon  Department  of 
Forestry's  Public  AChirs  OfBce  at 
telephone  (503)  945-7422  or  (800)  482- 
6866.) 
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ConuneiitB 

Comments  received  wiU  be  available 
for  public  inspection  by  appointment 
during  normal  business  hours  (8:00  a.m. 
to  5:00  p.m.,  Monday  through  Friday)  at 
the  above  ofBce.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  administrative  record 
and  may  be  made  available  to  the 
poblic. 

Aalhority:  This  notice  is  being  furnished 
pursuant  to  the  f-"Mnril  on  Environmental 
Quality  Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act  Regulations  (40 
CFR  sections  1501.7  and  1508.22)  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  and  alternatives  that  would  oe 
analyzed  or  considered  in  preparation  of  an 
environmental  assessment  or  environmental 
impact  statement 

Dated:  October  22. 1997. 
TkaaMsJ.IKiyw, 

Acting  Itegional  Director.  Regitm  1,  Foithnd. 

Oregon,  Fish  and  Wildlife  Service. 

(FR  Doc  97-28462  Filed  10-27-07;  0:45  am] 


DEPARTMENT  OF  THE  MTEfVOR 

Bureau  of  Indian  Affaire 

Notice  oriMent  to  Prepare  an 
Environmental  Impact  Statement  tdr 
the  Cabann  Band  oC  Miaaion  Indiana 
Raaouroa  Recovery  Park  Project, 
Riverside  County,  CalHomia 

AG8ICY:  Bureau  of  Indian  AffiuiB, 

Interior. 

ACTION:  Notice  of  intent  and  public 

scoping  meeting. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  ASsirs  (BIA). 
with  the  coopoation  of  the  Pjih^y^n 
Band  of  Mission  Indians,  intends  to 
gather  information  necessary  for 
preparing  a  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  the  Cabazon  Resource  Recovery  Park 
Projert  proposed  for  development  on 
Section  6  of  the  Cahm^mn  Reservation  in 
Riverside  Coimty.  California.  A 
description  of  the  proposed  projert, 
location,  and  environmental 
considerations  to  be  addressed  in  the 
PEIS  are  provided  below  (see 
supplemental  inftxmation).  In  addition 
to  this  notice,  a  public  meeting 
regarding  the  proposed  projert  and 
preparation  of  the  PEIS  will  be  held. 

Inis  notice  is  published  in 
accordance  with  the  National 
Environmental  Policy  Art  (NEPA) 
regulations  found  in  40  CFR  1501.7.  The 
purpose  of  this  notice  is  to  obtain 
suggestions  and  information  from  other 


agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  in  the  PEIS. 
Comments  and  participation  in  th^^» 
scoping  process  are  encouraged. 
DATES:  Comments  must  be  received  on 
or  before  November  28, 1997.  A  public 
scoping  meeting  will  be  held  November 
13, 1997,  from  7  p.m.  to  10  p.m. 
AOORESSCS:  Comments  should  be 
addressed  to  Ronald  Jaeger,  Area 
Director,  Sacramento  Aree  OfBce. 
Bureau  of  Indian  AfCairs,  4330  Watt 
Avmue,  4th  Floor,  North  Higlands. 
California  95660.  A  public  scoping 
meeting  will  be  held  on  November  13. 
1997,  at  the  Tribal  Hall,  Cabazon 
Reservation,  84-245  Indio  Springs 
Drive,  Indio,  California,  from  7  p.m.  to 
10  p.m. 

FOR  RJRTHER  MFORMATKM  CONTACT: 
Frank  Fryman,  Acting  Area  Natural 
Resotirces  Officer.  Sacramento  Area 
Office.  Bureau  of  Indian  AfEairs.  4330 
Watt  Avenue,  4th  Floor,  North  Higlands, 
California  95660,  telephone  number 
(916)  979-2575,  extension  255;  or 
Michael  Deny,  Development  Manager. 
Cabazon  Band  of  Mission  Indians,  84- 
245  Indio  Springs  Drive,  Indio, 
California  92201,  telephone  number  ' 
(760)  342-2593,  extension  3015. 
SUPPLaBfTARV  aiFOnMATION;  The 
Cabazon  Band  of  Mission  Indians  plans 
to  develop  Section  6  of  their 
Reservation,  located  between  Avenue  62 
and  Avenue  66  on  State  Highway  111, 
south  of  the  City  of  Coachella  in 
Riverside  County,  California,  into  die 
Cabazon  Resource  Recovery  Parit 
(CRRP).  The  CRRP  will  be  developed  to 
include  numerous  industrial  facilities  in 
the  areas  of  recycling,  reclamation,  and 
reuse  of  materials  that  would  otherwise 
be  disposed  of  as  waste,  and  subsequent 
manu&cturing  of  products  firom  the 
reclaimed  materials.  The  CRRP  will 
build  on  the  existing  viraste  recycling 
industries  already  constructed  on 
Section  6.  Future  types  of  industries  to 
be  pursued  include:  a  catalytic 
converter  recycling  plant  in  which 
platinimi  m^al  is  recovered;  a  waste  tire 
recycling  plant  wddch  will  produce 
crumb  rubber  for  numerous  industrial 
and  paving  uses;  a  materials  recovwy 
Cacility  (VQIF)  which  will  separate 
reusable  materials  from  the  municipal 
solid  waste  stream;  a  biomass  to  ethanol 
Eacility;  a  building  block  producticMi 
fiadlity;  and  a  specialty  plastic  products 
manufacturer  using  plastics  recovered  at 
the  MRF.  Numerous  other  projects 
similar  in  nature  are  planned.  An 
infrastructure  will  be  constructed  to 
support  the  facilities  in  the  Park, 
including  rail  sidings,  a  road  network,  a 
sewage  treatment  plant,  and  a 
cogeneration  plant  The  projert  will  use 


the  existing  Southern  Pacific  rail  line 
apd  the  improved  Stete  Highway  86  for 
transportetion  of  materials  to  and  from 
the  ParLThe  PEIS  will  address  existing. 
developing,  plaimed,  and  representative 
projects  in  the  CRRP.  Areas  of 
enviroiunental  concern  include:  air 
quality,  traffic  and  transportation, 
biolo^cal  and  botanical  resources,  and 
cultural  resources.  The  range  of  issues 
addressed  may  be  expanded  besed  on 
comments  received  during  the  scoping 
process. 
Adas.  Dear, 

Assistant  Sacratai3«—fadian  A/JfaoK, 
(FR  Doc  07-28492  Filed  10-27-07;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  ManayenieiH 

[WO-31»-1310-01-M-1A:  0MB  Appraeal 
Nunter  1004-OIMi 


SubmHledlo 
and  Budget 


Information  CoHactlon 
ttte  Otiloe  of  Management 
tor  Review  Under  the 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  for  information  li^ed  below 
to  the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Art  (44  U.S.C  Ch^itar  3501  et  seq.).  On 
April  8, 1996,  the  BLM  published  a 
notice  in  the  Federal  Kegietnr  (61  FR 
15510)  requesting  comments  on  the 
collection.  The  comment  period  ended 
June  7, 1986.  No  comments  were 
received.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
Clearance  Officer  at  the  telephone 
nimib«  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respcmd 
after  30  days.  For  imnrimnm 
consideration  3rour  comments  and 
suggestions  on  the  requirements  should 
be  made  within  30  days  dirertly  to  the 
Office  of  Management  and  Budget. 
Interior  Department  Desk  Officer  (1004- 
0136).  Office  of  Information  and 
Regulatory  Affairs.  Washington,  D.C., 
20503,  telephone  (202)  395-7340.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Cleanuice  Office  (WO-630). 
1849  C  St,  N.W.,  Mail  Stop  401  LS, 
Washington,  D.C.  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
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Management,  including  whether  the 
informaticn  will  have  pr  ctical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  coUacting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
infbrmation  technology. 

Title:  Application  for  Permit  for  Drill. 
Deepen,  or  Plug  Back. 

OMB  Approval  Number:  1004-0136. 

Abstract:  Data  submitted  by  oil  and 
gas  operators  is  used  for  agency 
approval  of  proposed  drilling  operations 
through  review  of  technical  and 
environmental  factors. 

Bureau  Form  Number:  3160-3. 

Frequency:  On  occasion. 

Description  of  Respondents:  Oil  and 
gas  operators. 

Estimated  Completion  Time:  30 
minutes. 

Annua/  Responses:  4,000. 

Annual  Burden  Hours:  2,000. 

Bureau  Clearance  Officer:  Carole 
Smith  (202)  452-0367. 

Dated:  September  29, 1997. 
Cuvk  Smith. 

Bureau  of  Land  Management  Information 
Clearance  Officer. 

(FR  Doc.  97-28445  Filed  10-27-97;  8:4S  am] 

lOOOE  431»-S4-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ917-AZA29960] 

Notice  of  Propoeed  Decision  of 
Exchange  of  Lands  In  Maricopa  and 
Pima  Counties,  Arizona 

AGENCY:  Bureau  of  Land  Management. 
Interior. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  on 
October  17, 1997  Michael  A.  Taylor, 
Phoenix  Field  OfBce  Manager,  approved 
the  proposed  land  exchange  between 
the  Bureau  of  Land  Management, 
Phoenix  Field  Office  and  Tucson 
Mountain  Investors,  L.LC.  The 
proposed  decision,  the  Finding  of  No 
Significant  Impact  (FONSI)  and  the 
Environmental  Assessment  (£A)  are 
available  for  public  review  at  the  State 
Office,  222  North  Central  Avenue, 
Phoenix,  Arizona  85004.  Copies  can 
also  be  obtained  by  calling  Alicia  A. 
Leone  at  (602)  417-9567.  The  following 
described  federal  land  has  been 


determined  to  be  suitable  for  transfer 
out  of  federal  ownership  by  exchange 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (U.S.C  1716),  as  amended: 

Gila  and  Salt  River  Meridian.  Ariaona 

T.  5N..R.1W., 
Sec.  1,  lots  1-7,  SWV«NEV4.  SViNWVi, 

SWV«.  W'/iSEV«: 
Sec.  3,  SWV4SWV4SWV4: 
Sec  4.  SWV4SWV4,  SWV4SEV4. 

W'/^SEV4SWV4SEV4,  E'ASWV4SEV4SEV4. 

SE'ASE'/iSE'A; 
Sec.  5,  E'/jSE'A; 

Sec  7.  N>/iNEV4.  NViSViNEVi.  NEV4NWV4; 
Sec.  8,  N»/iNEV4,  E'/iWViBViSE'/iSE'A, 

EV.E'/jSEV4SEV4; 
Sec.  9,  all: 
Sflc.  10,  all; 
Sec  11,  all; 
Sec.  14,  lots  1-10,  NWViNE'A,  N'ANW'A, 

NEV4SWV4.  SV1SWV4; 
Sec.  15,  bU  1-10,  NV4NEV4,  SWV«NEV4. 

NWV4,  NMiSW'A; 
Sec.  22,  NV4NVI,  SWV4NWV4. 
The  area  described  contains  4,322.40  acres. 

In  exchange  the  United  States  will 
acquire  the  following  described  land 
firom  Tucson  Mountain  Investors.  L.L.C.: 

GUa  and  Salt  River  Meridian,  Arizona 

T.  13  S..  R.  12  E., 
Sec.  10,  part  of; 
Sec.  11.  part  of. 

The  area  described  contains  632.78  acres 
more  or  less. 

Approval  of  the  exchange  is  to 
implement  the  Phoenix  Resource 
Muiagement  Plan  Decision  which 
identified  the  selected  federal  lands  for 
disposal  and  on  development 
information  submitted  by  Noranda 
Properties,  Inc.  Acquisition  of  the 
private  lands  was  authorized  by  Public 
Law  103-364,  signed  into  law  in 
October  1994,  which  added  3,460  acres 
to  the  park  and  changed  the  name  bom 
Saguaro  National  Monument  to  Saguaro 
National  Park.  Resource  values  of  the 
private  lands  enhance  the  resource 
management  within  the  Saquaro 
National  Park.  The  offered  lands  contain 
representative  Sonoran  Desert 
vegetation  in  excellent  condition.  The 
diversity  of  vegetation,  represe   4ng  the 
paloverde/saguaro/mixed  cactus  and 
ironwood  associations,  provides 
important  habitat  for  some  of  the 
sensitive  wildlife  species  which  occur 
in  the  Arizona  Upland  vegetation  type. 
Also  as  part  of  the  Saguaro  National 
Park,  the  area  will  be  accessible  to 
hikers,  horseback  riders,  birdwatchers, 
botanists  and  students  of  natural 
history.  The  public  interest  will  be 
served  by  making  the  exchange. 
ADDRESSES:  Interested  parties  may 
submit  comments  and/or  protests 
concerning  the  Proposed  Decision  for 


the  exchange  to  the  Bureau  of  Land 
Management,  Phoenix  Field  Office  2015 
West  Deer  Valley  Road,  Phoenix, 
Arizona  85027.  Comments  must  be  in 
writing  to  the  Field  Office  Manager  and 
be  postmarked  within  45  days  from  the 
publication  of  this  notice. 

Dated:  October  17, 1997. 
Michaal  A.  Taylor. 
Field  Manager. 
[FR  Doc.  97-28512  Filed  10-27-97;  8:45  am] 

BHXaiQ  COOe  4310-t>r« 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-960-1910-12]  E8-48891,  QroQp  29, 
Illinois 

Notice  of  Cancellation  of  Plat  of  Survey 

The  plat  accepted  July  11, 1997 
published  in  the  Federal  Registn-  on 
July  22,  1997  (62  FR  39249)  and  stayed 
August  28, 1997  published  August  28, 
1997  (62  FR  45680)  has  been  cancelled 
effective  October  17. 1997. 

Dated:  October  20, 1997. 
Stephen  G.  Kopach, 

Chief  Cadastral  Surveyor. 

[FR  Doc.  97-28446  Filed  10-27-97;  8:45  am] 

MUJNQ  COOe  4»1IMU-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Rnal  Environmental  Impact  Statement/ 
General  Management  Plan;  San 
Francisco  Maritime  National  Historical 
Park,  California;  Record  of  Decision 

Introduction 

Pursuant  to  §  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190  (as  amended),  and  the 
regulations  promulgated  by  the  Council 
on  Environmental  Quality  at  40  CFR 
1505.2,  the  Department  of  the  Interior, 
National  Park  Service,  has  prepared  this 
Record  of  Decision  (ROD)  for  the  Final 
Environmental  Impact  Statement  on  the 
General  Management  Plan  for  San 
Francisco  Maritime  National  Historical 
Park.  The  ROD  is  a  concise  statement  of 
what  decisions  were  made,  what 
alternatives  were  considered,  the 
environmentally  preferred  alternative, 
the  basis  for  the  decision,  and  the 
mitigating  measures  developed  to  avoid 
or  minimize  environmental  impacts. 

Selected  Action 

The  National  Park  Service  (NPS)  will 
implement  Alternative  A,  described  as 
the  proposed  action  in  the  Draft  and 
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Final  Environmental  Impact  Statements 
(EIS).  The  NPS  will  emphasize  the 
preservation  and  maintenance  of  the 
park's  collection,  including  the  fleet  of 
niatoric  vessels,  small  watercraft, 
historic  structures,  library,  and  archival 
materials.  Minimal  measures  to  slow 
dovtrn  deterioration  of  the  steam 
schooner  Wapama  vrill  be  implemented, 
but  the  vessel's  underlying  structural 
decay  will  not  be  addressed.  The  park 
will  pursue  multiple  strategies  for  ship 
restoration,  such  as  continued  use  of 
commercial  shipyards  and  appropriate 
agreements  with  San  Francisco  Bay 
Area  dry  dock  fiacilities.  Efforts  urill  be 
made  to  seek  out  other  agencies  or 
private  organizations  interested  in 
reconstructing  or  preserving  Wapama  as 
a  dryberth  exhibit  If  such  efforts  are 
unsuccessful,  the  ship  will  be 
dismantled  when  it  can  no  longer  be 
maintained  in  a  safe  condition.  Wapama 
will  suffer  an  adverse  efiiact  if  she  is 
dismantled.  Greater  use  of  the  park'a . 
collection  by  the  public  for  research  and 
interpretive  purposes  will  be  provided 
through  the  use  of  additional  facilities, 
including  rehabilitation  of  the  Haslett 
Warehouse.  The  intersection  of  Hyde 
and  Jefiiarson  Streets  v«rill  be  redesigned 
to  enhance  pedestrian  access  and 
visibility  of  the  pier  and  historic  ships, 
and  to  expand  interpretive 
opportunities.  Aquatic  Park  will  be 
enhanced  and  maintained  as  a  public 
open  space,  and  recreational  activities 
in  the  lagoon  such  as  swinmiing. 
rowing,  and  the^temporary  mooring  of 
sailboats  will  continue  to  be  provided  to 
all  users.  Park  volunteer  programs  will 
be  enhanced  and  visitors  will  be 
encouraged  to  experience  other  related 
sites  in  the  San  Francisco  Bay  Area. 
Historic  properties  will  generally  benefit 
from  a  consistent  maintenance  and 
preservation  approach  aimed  at 
perpetuating  their  historic  integrity.  The 
library  and  museum  collection  will 
receive  the  space,  equipment,  and 
staffing  needed  to  protect,  preserve,  and 
use  them  appropriately.  Local  trafOc 
patterns  and  parking  vvill  be  affected 
during  peak  use  times.  There  will  be 
minor  disturbance  along  the  shoreline 
from  construction  activities. 

Other  AltematiTes  Considered 

Two  alternatives  to  the  selected  plan 
were  detailed  and  evaluated  in  the  Draft 
and  Final  EIS  documents.  Alternative  B 
emphasized  preservation  and 
maintenance  of  the  historic  ships,  small 
watercraft.  historic  structures,  library, 
and  archival  materials.  Space  would  be 
upgraded  and  expanded  for  the  paric's 
collection.  The  park  would  pursue 
multiple  strategies  for  major  ship 
restoration  work  The  intersection  of 


Hyde  and  Jefferson  Streets  would  be 
fiuther  developed  as  an  expanded- 
permanent  pedestrian  plaza  with  public 
seating,  unobstructed  views  of  the  ships 
and  Bay,  and  additional  space  for 
interpretive  demonstrations,  displays, 
and  public  programs.  Impacts  from 
Alternative  B  would  be  very  similar  to 
the  selected  action,  except:  the  Eppleton 
Hall  would  be  deaccessioned;  there 
would  be  a  permanent  change  in  local 
traffic  and  parking  patterns;  the 
swimming  and  rowing  cIuIm  would  be 
relocated  to  the  west  side  of  the  Aquatic 
Park  lagoon;  and  slightly  more 
disturbance  from  construction  activities 
along  the  shoreline  would  occur. 

Alternative  C  (No  Action-Minimum 
Requirements)  would  continue  current 
management  strategies,  with  minimum 
actions  implemented  to  stabilize  and 
preserve  the  park's  collection  and 
historic  properties. 

Environmentally  Preferred  Alternative 

The  NPS  has  determined  Alternative 
A  (the  selected  action)  to  be  the 
environmentally  preferred  alternative.  It 
causes  the  least  damage  to  the  biological 
environment;  it  best  protects,  preserves, 
and  enhances  historic,  cultural,  and 
natural  resotirces;  and  it  would  distuA 
the  least  acreage.  Both  Alternative  A 
and  Alternative  B  would  greatly  benefit 
the  preservation  and  maintenance  of  the 
park's  collection.  Both  alternatives 
would  improve  the  visitor  experience 
through  creation  of  a  pedestrian  plaza, 
although  under  Alternative  B  the  plaza 
would  be  expanded  and  permanent 
Creation  of  a  pedestrian  plaza  would 
result  in  some  adverse  effects  on  traffic 
and  parking,  which  would  primarily  be 
confined  to  certain  times  during 
summer  weekends  under  Alternative  A. 

Basis  for  Decision 

As  presented  in  the  Draft  EIS,  the 
National  Park  Service  develop>ed 
twenty-six  (26)  management  objectives, 
covering  resource  management,  visitor 
experience,  park  development/facility 
design,  and  local  context  After 
evaluation  of  public  comments  on  the 
alternatives  presented  in  the  Draft  EIS, 
it  was  determined  that  the  selected 
action  best  achieves  the  stated 
management  objectives  and  achieves  the 
park's  purpose  which  is  to  preserve  and 
interpret  the  history  and  achievements 
of  seafaring  Americans  and  the  Nation's 
maritime  heritage,  especially  on  the 
Pacific  Coast 

Measures  to  Minimiae  Harm 

The  NPS  consulted  with  the 
California  State  Historic  Preservation 
Officer  and  Advisory  rmmrjl  on 
Historic  Preservation  according  to  the 


Council's  implementing  regulations  (36 
CFR  600).  A  Progranmiatic  Agreement 
completed  April  25, 1997  stipulates 
mitigative  measures  that  will  be 
in^lemented.  Further  conservation 
planning  and  impact  analysis  will  be 
conducted  for  any  individual 
construction  projects,  and  recorded  in 
separate  environmental  decision 
documents  subject  to  public  review. 
Appropriate  mitigation,  such  as  erosion 
control  measures,  would  be  identified 
during  that  time.  A  traffic  and 
transportation  analysis  will  be 
completed  before  implementing  any 
vehicular  access/circulation  or  parking 
proposals. 

Conclusion 

The  above  factors  and  considerations 
warrant  selection  of  the  alternative 
identified  as  the  proposed  action  in  the 
Final  EIS. 

Dated:  October  9, 1997. 
Pairkia  L.  Naohat^v. 

Acting  Regional  Directs,  Pacific  West  Region. 
[FR  Doc.  97-28497  Filed  10-27-97;  8:45  ■m) 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servioa 

Environmental  Impact  Statementf 
Qeiterai  Management  Plan;  Seqooia  ft 
Kings  Canyon  National  Parks, 
CaHfomia;  Notice  of  intent 

Summary 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(Public  Law  91-190,  as  amended),  and 
in  accordance  with  the  President's 
Coimcil  of  Enviromental  Quality 
regulations  promulgated  at  40  CFR 
1501.7  and  1508.22,  the  National  Pari: 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  General 
Management  Plan  (GMP)  intended  to    ' 
guide  management  activities  for  Sequoia 
and  Kings  Canyon  National  Parks 
during  the  next  10-15  years. 

Background 

The  purpose  of  the  GMP  is  to  set  forth 
the  basic  management  philosophy  for 
the  parks  and  provide  strat^es  for 
addressing  issues  and  achieving 
identified  management  objectives.  The 
EIS  will  identify  and  evaluate  forseeable 
environmental  impacts  (and  associated 
mitigation  measures)  of  a  range  of 
alternatives  formulated  to  address 
distinct  management  issues  for  the 
parks  and  strategies  identified  for 
resource  protection,  visitor  uses,  facility 
development  and  adjacent  federal, 
state,  and  lands.  As  a  conceptual 
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framework  for  formulatmg  these 
alternatives,  the  pack's  purposes  and 
significance  will  first  be  identified. 
Based  upon  purpose,  significance,  and 
strategies  identified,  the  GMP  will 
identify  and  analyze  programs,  actions, 
and  support  facilities  needed  for 
implementadon. 

Pnblic  InfiHination 

Earlier  in  the  scoping  process  a  series 
of  public  forums  was  announced  and 
conducted.  Additional  public  open 
house/workshops  are  scheduled  for  fall 
1997,  which  will  be  publicized  through 
mailings,  press  releases,  park 
information  media,  and  public  notices 
(details  will  be  available  upon  request 
via  the  contact  listed  below).  A  record 
of  all  information  obtained  through 
these  sessions  will  be  maintained 
during  the  entire  EIS  process.  Also,  a 
series  of  newsletters  will  be  distributed 
throughout 

Commeiiti 

All  interested  individuals, 
organizations,  agencies,  or  entities  that 
may  be  affected  by  the  proposed  plan 
are  encouraged  to  share  comments  about 
issues  or  concerns  which  should  be 
addressed  during  the  EIS  process. 
Written  comments  concerning  the  GMP/ 
EIS  should  be  postmarked  no  later  than 
sixty  (60)  days  from  the  publication  date 
of  this  notice.  All  comments,  or 
inquiries  regarding  public  forums, 
should  be  addressed  to:  Planning  Team 
Captain,  National  Park  Service,  Denver 
Service  Center,  12795  West  Alameda 
Parkway,  Denver,  Colorado  80225-0287 
or  via  telephone  at  (303)  969-2280. 

Decisum 

The  draft  EIS  and  plan  are  anticipated 
to  be  available  for  public  review  during 
summer,  1998.  The  final  EIS  and  plan 
are  expected  to  be  completed  one  year 
later.  A  complete  Record  of  Decision  is 
to  be  executed  no  sooner  than  thirty 
days  after  the  release  of  the  final  EIS. 
The  responsible  officials  are  John 
Reynolds,  Regional  E)irector,  Pacific 
West  Regional  Office,  National  Pari: 
Service;  Michael  ToUeCson, 
Superintendent,  Sequoia  and  Kings 
Canyon  National  Parks. 

Dated:  October  8, 1997. 
Patrida  L.  Nenbachv, 

Acting  Regiona]  Lkrector,  Pacific  West  Region. 
(FR  Doc.  97-28498  Filed  10-27-97;  8:45  am) 
BHJJNQ  CODE  4S10-7«-r 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  SarviM 

SutMistanca  Raaouroa  Commlaaion; 
Notica  of  a  Maating 

ACTION:  Subsistence  Resource 
Commission  (SRC)  meeting. 

SUMMARY:  The  Superintendent  of 
Aniakchak  National  Monument  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  for  Aniakchak  National 
Monument  announce  a  forthcoming 
meeting  of  the  Aniakchax  National 
Moniunent  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order.  (Chairman) 

(2)  SRC  Roll  call:  confirmation  of 

quorum.  (Chairman) 

(3)  Welcome  and  introductions  (Public, 

agency  staff,  others). 

(4)  Review  and  adopt  agenda.  (SRC) 

(5)  Review  and  adopt  minutes  from  the 

February  1997  meeting. 

(6)  Review  commission's  role  and 

purpose. 

(7)  Status  of  commission  membership. 

(8)  Old  business: 

a.  Recommendation  to  designate 
Ivanof  Bay  and  Perryville  as 
resident  zone  communities. 

b.  Status  of  Board  of  Game  and 
Federal  Subsistence  Board 
proposals  to  close  Unit  9E  to  non- 
sulwistence/sport  taking  of  moose 
and  caribou. 

c.  NFS  Unit  9E  moose  and  caribou 
population  surveys. 

d.  Aniakchak  National  Monument  and 
Preserve  visitor  use  report  for  1997. 

e.  Status  of  Aniakchak  National 
Preserve  Hunting  Guide  prospectus. 

f.  Status  of  NPS  subsistence  progranx 
document/SRC  chair  briefing 
session. 

g.  Review  and  approve  final 
subsistence  hunting  program 
recommendations. 

(9)  New  business: 

a.  Federal  Subsistence  Program 
update. 

b.  Public  and  agency  comments. 

(10)  SRC  work  session  (draft  proposals, 
letters,  hunting  program 
recommendations). 

(11)  Set  time  and  place  of  next  SRC 
meeting. 

(12)  Adjournment. 

DATES:  The  meeting  will  begin  at  IKK) 
pjn.  on  Thursday,  November  13, 1997 
tmd  conclude  at  approximately  7:00 
p.m.  The  meeting  will  reconvene  at  8:00 
a.m.  on  Friday,  November  14, 1997  and 
adjourn  at  approximately  1:00  p.m. 
LOCATION:  The  meeting  will  be  held  at 
the  Chignik  Lake  School  in  nhigniV 
Lake,  Alaska. 


FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Pierce.  Superintendent,  or  Karen  C 
Gustin.  Unit  Manager,  Aniakchak 
National  Monument,  P.O.  Box  7,  King 
Salmon,  Alaska  99613.  Phone  (907) 
246-3305. 

SUPP1.EMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  Vm.  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act.  Pub.  L.  96-487.  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act 
Marcia  Blanak, 

Acting  Regional  Director,  Alaska  Region. 
(FR  Doc.  97-28500  Filed  10-27-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Maating  of  Fadaral  Intaragancy  Panal 
on  WorM  Harttaga 

AGENCY:  National  Park  Service.  U.S. 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting  of  panel. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committees  Act  (Pub.  L.  92-463,  86 
Stat.  770,  5  U.S.C.  App.  I),  of  a  meeting 
of  the  Federal  Interagency  Panel  on 
World  Heritage.  It  is  expected  that  the 
following  agenda  items  will  be 
discussed: 

Results  of  21>t  Meeting  of  the  World  Hnitage 

Bureau 
Results  of  the  General  Assembly  of  States 

Parties  to  the  World  Heritage  Convention 
Agenda  for  and  United  States  Representation 

at  the  21st  Meeting  of  the  World  Heritage 

Committee 
Report  on  Legislative  Proposals  potentially 

affecting  U.S.  World  Heritage  Program 
Public  Information  Activities,  including  new 

National  Park  Service  World  Heritage 

Leaflet 
U.S.  World  Heritage  Nomination  Process  ^r 

1998 

DATES:  The  meeting  will  be  held  on 
Monday,  November  3, 1997.  The 
meeting  will  begin  at  2:00  pm  and  end 
by  approximately  5  pm.  The  meeting  is 
open  to  the  public.  It  is  expected  that  10 
persons  will  be  able  to  attend  the 
meeting  in  addition  to  the  Panel 
members. 

LX)CATION:  The  meeting  will  be  held  at 
the  Main  Interior  Building.  1849  C  St, 
NW,  Washington,  DC.,  in  Room  3121. 
FOR  FURTHER  MFORMATION  CONTACT: 
Sharon  J.  Cleary,  Chief,  Office  of 
International  Affairs,  or  James  H. 
Charleton,  International  Cooperation 
Specialist,  Office  of  International 


Affairs,  National  Park  Service. 
Washington.  DC  20240.  Phone  (202) 
565-1280;  fax  202-565-1290;  e-mail: 
jfunes — charleton  &  nps.gov. 
ADDRESSES:  Written  comments  or 
recommendations  should  be  sent  to  the 
Director,  National  Park  Service,  U.S. 
Department  of  the  Interior,  P.O.  Box 
37127,  Washington.  D.C.  20240. 
Attention:  World  Heritage  Convention- 
0050. 

SUPPl^MENTARY  INFORMATION:  The 
Convention  Concerning  Protection  of 
the  World  Cultural  and  Natural 
Heritage,  now  ratified  by  the  United 
States  and  149  other  countries,  has 
established  a  system  of  international 
cooperation  through  which  cultural  and 
natural  properties  of  outstanding 
imiversal  value  to  humanity  may  be 
recognized  and  protected. 

The  Convention  seeks  to  put  into 
place  an  orderly  approach  for 
coordinated  and  consistent  heritage 
resource  protection  and  enhancement 
throughout  the  world. 

Participating  nations  volimtarily 
identify  and  nominate  their  most 
important  natural  wonders  and  cultural 
treasiues  for  inclusion  on  the  World 
Heritage  List,  which  oirrenUy  includes 
506  cultural,  natural,  and  mixed 
properties.  The  World  Heritage 
Commitiee  judges  all  nominations 
against  established  criteria. 

Under  the  Convention,  each 
participating  Nation  assumes 
responsibility  for  taking  appropriate 
legal,  scientific,  technical, 
administrative,  and  financial  measures 
necessary  for  the  identification, 
protection,  2  conservation,  and 
rehabilitation  of  World  Heritage 
properties  situated  within  its  borders. 
By  the  terms  of  the  Convention,  each 
nation  explidUy  retains  full  sovereignty 
over  and  complete  ownerahip,  legal 
authority  and  management 
tesponsibilify  for  its  World  Heritage 
Sites.  In  the  United  States,  for  example, 
only  United  States  law  applies  to  the 
sites. 

The  World  Heritage  Committee, 
composed  of  21  coimtries  elected  by  the 
signatories  to  the  Convention,  reviews 
proposals  to  add  new  sites  to  the  List 
once  each  year.  The  United  States  now 
serves  on  the  Committee  and  has  twice 
served  as  its  Chair.  The  Committee 
administers  the  World  Heritage  Fund, 
which  assists  countries  in  participating 
in  World  Heritage  activities  related  to 
the  preservation  of  listed  properties, 
particularly  those  on  a  List  of  World 
Heritage  in  Danger  maintained  by  the 
Committee. 

The  United  States  has  placed  20  sites 
on  the  List  Among  them  are  Monticello 
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and  the  Taos  Pueblo,  nominated  with 
their  owners'  full  support.  National 
Parks  are  included  in  17  Worid  Heritage 
Sites — among  which  are  the  Grand 
Canyon,  Independence  Hall,  Mammoth 
Cave,  and  Everglades.  Two  sites  in  the 
United  States  are  on  the  List  of  World 
Heritage  in  Danger — Everglades  and 
Yellowstone  National  Parks. 

No  United  States  nominations  to  the 
World  Heritage  List  are  pending.  The 
Panel  will  review  the  process  for 
possible  U.S.  nominations  in  calendar 
1998  that  might  lead  to  consideration  of 
sites  for  inscription  in  the  World 
Heritage  List  at  the  World  Heritage 
Committee  meeting  scheduled  for  the 
end  of  calendar  1999. 

In  the  Uuited  States,  the  Department 
of  the  Interior  is  responsible  for 
directing  and  coordinating  U.S. 
participation  in  the  World  Heritage 
Convention.  The  Department 
implements  its  responsibilities  under 
the  Convention  in  accordance  with  the 
statutory  mandate  contained  in  Tide  IV 
of  the  National  Historic  Preservation  Act 
Amendments  of  1980  (P.L.  96-515;  16 
U.S.C.  470e-l,  a-2).  On  May  27, 1982. 
the  Interior  Department  published  in  the 
Federal  Register  the  policies  and 
pr(x:edures  which  it  uses  to  carry  out 
this  legislative  mandate  (47  FR  23392. 
36  CFR  73).  The  rules  contain  additional 
information  on  the  Convention  and  its 
implementation  in  the  United  States, 
and  identify  the  specific  requirements 
that  U.S.  properties  must  satisfy  before 
they  can  be  nominated  for  World 
Heritage  status.  Le..  the  property  must 
have  previously  been  determined  to  be 
of  national  significance,  its  o%vner  must 
concur  in  writing  to  its  nomination,  and 
its  nomination  must  include  evidence  of 
such  legal  protections  as  may  be 
necessary  to  ensure  preservation  of  the 
projperty  and  its  environment 

Tne  program  regulations;  the  criteria 
which  cultural,  natural,  and  mixed 
properties  must  satisfy  for  World 
Heritage  status;  the  properties  on  the 
Indicative  Inventory  of  Potential  Future 
U.S.  World  Heritage  nominations;  and  a 
list  of  the  20  U.S.  properties  inscribed 
on  the  World  Heritage  List  as  of  the  date 
of  this  notice  are  available  upon  request 
from  the  National  Park  Service. 

The  Federal  Interagency  Panel  for 
World  Heritage  assists  the  Department 
in  implementing  the  Convention  by 
making  recommendations  on  U.S. 
World  Heritage  policy,  procedures,  and 
nominations.  The  Panel  is  chaired  by 
the  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks,  and  currentiy 
includes  representatives  from  the  Office 
of  the  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks,  the  National  Park 
Service,  the  Bureau  of  Land 


Management  the  U.S.  Fish  and  Wildlife 
Service,  and  the  U.S.  Geological  Survey 
within  the  Department  of  the  Interior; 
the  President's  Council  on 
Environmental  Quality;  the  Smithsonian 
Institution;  the  Advisory  Coimcil  on 
Historic  Preservation;  the  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce;  the  U.S.  Forest  Service. 
Department  of  Agriculture;  the  U.S. 
Information  Agency;  and  the 
Department  of  State. 

Dated:  October  7. 1997. 
Sharon  J.  Cleary. 

Chief.  Office  of  International  Affain. 
[FR  Doc.  97-28499  FUed  10-27-97;  8:45  am). 
■UMQ  COOC  4»1»-]«-P 


DEPARTMENT  OF  THE  INTERIOR 

Nationai  Parte  Sarvica 

National  Raglatar  of  Hlatoric  Ptacaa; 
Notification  of  Panding  Nomlnationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Roister  were  received 
by  the  National  Park  Service  before 
October  18, 1997.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service.  P.O.  Box  37127. 
Washington.  D.C.  20013-7127.  Written 
comments  shoidd  be  submitted  by 
November  12. 1997. 
Carol  O.  Shall, 
Keeper  of  the  National  Register. 

Colorado 

Dolores  Coimty 

Ansel  Hall  Ruin  (Great  Pueblo  Period  of 
the  McElmo  Drainage  Unit  MPS). 
Address  Restricted.  Cahone  vicinity, 
97001418 

Mesa  Coimty 

Phillips.  Harry  and  Lilly,  House,  798  N. 
Mesa  St.  Fruita,  97001419 

Florida 

Polk  Counfy 

Frostproof  High  School,  Old,  111  W. 
First  St,  Frostproof.  97001420 

Geoi;gia 

Cherokee  Coimty 

Canton  Wholesale  Company  Building, 
15  Main  St.  Canton,  97001421 
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Vigo  County 

Indiana  Theatre  (Downtown  Terre  Haute 

MRA),  683  Ohio  St.  Twre  Haute. 

83004578 

Loniaiaiia 

East  Baton  Rouge  Parish 

Drelu  Place  Historic  District.  Roughly 
bounded  by  Govwnment,  22nd. 
Myrtle,  and  St.  Rose  Sts.,  Baton 
Rouge,  97001422 

St  Tammany  Parish 

Griffin's  Bakery,  301  Lafitte  St. 
Mandeville,  97001423 

Minnaaota 

Hennepin  County 

Prospect  Paric  Water  Tower  and  Toeer 
Hill  Park,  55  Malcolm  Ave.  SE. 
Minneapolis,  97001426 

Nobles  County 

Church  of  St  Kilian  (Catholic).  Appnnc 
3  mi.  NW  of  Wilmont  Wihnont 
Township  vicinity,  97001425 

Rice  County 

Oiurch  of  the  Most  Holy  Trinity 
(Catholic),  4938  N.  Washington  St, 
Wheatland  Township  vicinity. 
97001424 

KflMiaai|ipi 

Marshall  County 

Wall  Doxey  State  Park  (State  Parks  of 
Mississippi  built  by  the  CCC  MPS). 
Between  MS  7  and  Spring  Lake.  Holly 
Springs  vicinity,  97001437 

Scott  County 

Roosevelt  State  Park  (State  Parks  in 
Mississippi  built  by  the  CCC  MPS). 
2149  MS  13S,  Morton  vicinity. 
97001436 

MisMNvi 

Howard  County 

Campbell  Chapel  African  Methodist 
Episcopal  Church.  602  Commerce  St. 
Glasgow.  97001427 

Lafayette  County 

Buck,  Napoleon.  House  (Antebellum 

Resources  of  Johnson.  Lafayette. 

Pettis,  and  Saline  Counties  MPS).  0.40 

mi.  S  of  jet  of  US  24  and  MO  273, 

Waverly  vicinity,  97001431 
Catron,  Minatree,  House  (Antebellimi 

Resources  of  Johnson,  Lafayette. 

Pettis,  and  Saline  Counties  MPS).  0.1 

mi  W  of  jet  of  US  24  and  MO  110. 

Lexington  vicinity.  97001432 
Dinwidue,  James  M.,  House 

(Antebellum  Resources  of  Johnson. 

Lafajrette.  Pettis,  and  Saline  Counties 


MPS),  0.25  mL  E  of  jet  of  US  24  and 
MO  184.  Dover  vicinity,  97001430 

Cosewisch.  Theodore,  House 
(Antebellum  Resources  of  Johnson, 
La&yette,  Pettis,  and  Saline  Counties 
MPS).  0-5  mi.  W  of  jet  of  MO  13  and 
Marshall  School  Rd..  Lexington 
vicinity.  97001433 

Robinson,  William,  P..  House 
(Antebellum  Resources  of  Johnson. 
La&yette.  Pettis,  and  Saline  Counties 
MPS),  0.2  mi.  E  and  0.15  mi.  S  of  jet 
of  MO  107  and  MO  112,  Lexington 
vicinity.  97001428 

Shelby,  Thomas.  House  (Antebellum 
Rssources  of  Johnson,  Lafayette. 
Pdttis.  and  Saline  Coimtles  MPS).  0.25 
mi.  E  of  US  24  and  MO  111, 
Lexington  vicinity,  97001429 

Pettis  County 

Gentry,  William  H.,  House  (Antebellum 
Resources  of  Johnson,  Lafayette. 
Pettis,  and  Saline  Coimties  MPS). 
22970  Cherry  Tree  Ln.,  Sedalia 
vicinity.  97001434 

Saline  County 

Murrell,  George  A.,  House  (Antebellimi 
Resources  of  Johnson,  Lafayette. 
Pettis,  and  Saline  Counties  MPS).  0.75 
mi.  E  and  0.5  mi.  N  of  MO  E  and  H. 
Napton  vicinity.  97001435 

Kings  County 

Cypress  Hills  National  Cemetery  (Civil 
War  Era  National  Cemeteries  MPS), 
625  Jamaica  Ave..  Brooklyn.  97001439 

Knox  County 

Keener.  Leroy.  House  (Knoxville  and 
Knox  County  MPS).  3506  Woodlawn 
School  Rd..  Knoxville  vicinity. 
97001440 

Shelby  County 

Chickasaw  Heritage  PaA,  )ct  of 
Riverside  Blvd.  and  Ornamental  Metal 
Museum  Dr.,  Memphis.  97001441 

Williamson  County 

Dortch  Stove  Works.  230  N.  Franklin 
Rd.,  Franklin,  97001438 

vemoiit 

Franklin  Coimty 

Kemp — Shepard  House.  VT  104A.  1  mi. 
SE  of  US  7.  Georgia,  97001442 

Wisconain 

Clark  County 

Poote,  Charies,  House,  W  5055  US  10. ' 
Pine  Valley.  97001443 


Proposed  Move 


Southeast  Fairbanks  County 

Sullivan  Roadhouse.  Mi.  266. 
Richardson  Hwy  Delta  Junction. 
79003757. 

[FR  Doc.  97-28477  Filod  10-27-97;  8:45  am] 

I  COM  4S1«-7»-P 


DEPARTMENT  OF  JUSTICE 

Agency  Information  Collection 
AcdvMM:  Propoeed  Collection; 
Comment  Request 

agency:  OfBce  of  Community  Oriented 
Policies  Services.  Justice. 
action:  Notice  of  Information  Collection 
Under  Emergency  Review;  Regional 
Commimity  Policing  Institute  Quarterly 
Projection  Report 

The  Department  of  Justice.  Office  of 
Community  Oriented  Policing  Sendees 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperworic  Reduction  Act  of  1995;  5 
Code  of  Federal  Regulation,  Part 
1320.13. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  from  OMB 
by  October  31. 1997.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  All  comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Afiairs:  Attention:  Mr. 
Patrick  Boyd.  202-395-5871. 
Depcutment  of  Justice  Desk  Officer, 
Washington.  DC  20503. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
infortnatlon  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  December  29, 
1997.  Comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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(4)  minipiize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Ofnce  of  Management  and  Budget. 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer. 
Washington,  DC,  20530.  AddiUonally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division.  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW, 
Washington.  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Written 
comments  may  also  be  submitted  to 
Charlotte  C.  Grzebien.  Associate  General 
Counsel,  Office  of  Community  Oriented 
Policing  Services,  1100  Vermont 
Avenue,  N.W.,  Washington,  D.C.  20530. 
or  via  facsimile  at  (202)  514-3456. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
Regional  Community  Policing  Institute 
Quarterly  Projection  Report. 

(3)  Agency  form  numoer,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  22/02.  Office  of 
Community  Oriented  Policing-Services, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Regional  Community  Policing 
Institutes  funded  through  a  one-year 
cooperative  agreement  from  the  COPS 
Office  are  required  to  respond. 

The  Regional  Community  Policing 
Institute  Quarterly  Projection  Report 
will  be  completed  by  each  Regional 
Community  Policing  Institute.  The 
information  collected  provides  a 
quarterly  projection  of  plans  for 
performing  the  training  and  technical 
assistance  functions  of  this  program,  as 
well  as  information  concerning  any 
changes  or  modifications  requested  in 
the  project  or  cooperative  agreement 
budgets. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  of 


respond:  Estimated  number 
respondents:  35.  Estimated  time  for 
average  respondent  to  respond:  2  hoius 
quarterly  (including  record-keeping). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  280  nnniml 
burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street.  NW.  Washington.  DC 
20530. 

Dated:  October  23, 1997. 

Robert  B.  Briggs, 

Department  Clearance  Ofpcer,  United  States 
Department  (^Justice. 

[FR  Doc.  97-28514  Filed  10-27-97;  8:45  ami 
aaxMO  CODE  mio-oi-m 


DEPARTMENT  OF  JUSTICE 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Office  of  Community  Oriented 
Policing  Services,  Justice. 
ACTION:  Notice  of  information  collection 
under  emergency  review;  Regional 
Community  Policing  Institute  monthly 
progress  report. 

The  Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995;  5 
Code  of  Federal  Regulation.  Part 
1320.13. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  from  OMB 
by  October  31, 1997.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  All  comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs:  Attention:  Mr. 
Patrick  Boyd,  202-395-5871, 
Department  of  Justice  Desk  Officer. 
Washington.  DC  20503. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  imtil  December  29, 
1997.  Comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessaiy 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  Information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850.  1001  G  Street,  NW. 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  IX3J  via 
facsimile  to  202-514-1534.  Written 
comments  may  also  be  submitted  to 
Charlotte  C.  Grzebien,  Associate  General 
Counsel,  Office  of  Community  Oriented 
Policing  Services.  1100  Vermont 
Avenue,  NW,  Washington,  DC  20530.  or 
via  facsimile  at  (202)  514-3456. 
Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
Regional  Community  Policing  Institute 
Monthly  Progress  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  22/01.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Regional  Community  Policing 
Institutes  funded  through  a  one-year 
cooperative  agreement  from  the  COPS 
Office  are  required  to  respond. 

The  Regional  Community  Policing 
Institute  Monthly  Progress  Report  will 
be  completed  by  each  Regional 
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Conununity  Policing  Institute.  The 
information  collected  provides  a 
monthly  update  of  progress  made  in 
performing  the  training  and  technical 
assistance  fonctions  of  this  program,  as 
well  as  information  concerning  any 
changes  or  modifications  requested  in 
the  project  or  cooperative  agreement 
budgets. 

(5)  An  estunate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Estimated  number  of 
respondents:  35.  Estimated  time  for 
average  respondent  to  respond:  2  hours 
and  30  minutes  monthly  (including 
record-keeping). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  1050  annual 
burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washii^iton  Center. 
1001  G  Street  NW,  Washington.  DC 
20530. 

Dated:  October  23, 1997. 
Koeort  B.  Bng^i. 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

[FR  Doc.  97-28515  Filed  10-27-97:  8:45  am) 
I  OOOC  4419-01-M 


DEPARTMENT  OF  LABOR 

Office  Of  the  Secretary 

Submlselon  for  0MB  fleviewr, 
Conwient  Re<fueet 

October  23, 1997. 

The  De{>8rtment  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L  104-13. 
44  U.S.C  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer. 
Theresa  M.  O'Malley  ({202}  219-5096 
ext  143)  or  by  E-Mail  to  OMalley- 
Theresa9dol.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  ({202}  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday-Friday. 

Comments  should  oe  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn.:  OMB  Desk  Officer  for  BLS,  DM, 
ESA.  ETA.  MSHA,  OSHA.  PWBA.  or 
VETS.  Office  of  Management  and 


Budget.  Room  10235.  Washington,  DC 
20503  ({202)395-7316).  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnatioQ  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  Information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agtancy:  Mine  Safety  and  Health 
Administration. 

Title:  Gamma  Radiation  Exposure 
Records. 

OAfB  Number:  1219-0039 
(reinstatement). 

Frequency:  Annually. 

Affected  Public:  Btisiness  or  other  for- 
profit 

Number  of  Respondents:  2. 

Estimated  Time  Per  Respondents:  1 
hotir. 

Total  Burden  Hours:  2 

Total  Aimualized  capital/startup 
costs:  0. 

total  aimual  cost  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Requires  operators  of 
metal  and  nonmetal  underground 
mines,  where  radioactive  ores  are 
mined,  to  keep  records  of  the  results  of 
annual  gamma  radiation  surveys  and 
individual  miner's  cxunulative  gwmitiA 
radiation  exposure. 

Agency:  Employment  Standartls 
Administration. 

Title:  Authorization  for  Release  of 
Medical  Information. 

OMB  Number:  1215-0057. 

Agency  number  CM-936. 

Frequeiicy:  QD»-time. 

Affected  PubUc:  Individuals  or 
households. 

Number  of  Respondents:  3.000. 

estimated  Time  Per  Respondent:  5 
minutes. 

Total  Burden  Hours:  3.000. 

Total  Aimualized  capital/startup 
costs:  0. 


Total  annual  cost  (operatittg/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Form  CM-936  gives  the 
claimant's  consent  for  the  release  of 
medical  information  covered  by  the 
Privacy  Act  of  1974.  and  contains         € 
information  required  by  medical 
institutions  and  private  physicians  to 
enable  them  to  release  pertinent  medical 
information. 
Tliaraaa  M.  OnMailey. 
Departmental  Clearaiux  Officer. 
[FR  Doc.  97-28504  Piled  10-27-97;  8:45  am] 
MUMacon  4S10-U-M 

DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Proposed  Extansion  Colieetlon; 
Comment  Rsqusst 

ACTION:  Notice. 


r:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506  (c)(2))A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  will  be 
approximately  10  hours  per  annual 
response  and  we  anticipate  56  responses 
with  no  capital/start-up  costs,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currantiy,  the  Employment  and 
Training  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  collection  of  the  Planning 
Guidance  and  Instructions  for 
Submission  of  Annual  State  Plans  for 
the  Welfiare-to-Work  Formula  Grants. 
ADDRESSES:  U.S.  Departmmt  of  Labor, 
Employment  and  Training 
Administration,  ATTENTION:  Janice 
Davis,  200  Constitution  Avenue,  N.W., 
Room  S-5513,  Washington.  D.C.  20210, 
202-219-0181  extension  155  (this  is  not 
a  toll  free  niunber)  and/or  via  e-mail 
davisjMoleta.gov;  &x  niunber  is  202- 
219-0376. 

SUPnXMENTARY  MronMATKM: 

L  Background 

The  Balanced  Budget  Act  of  1997, 
signed  by  the  President  on  August  5, 
1997,  authorized  the  U.S.  Department  of 
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Labor  to  provide  WeI£are-to-Wori; 
(WtW)  Grants  to  States  and  local 
communities  to  provide  transitional 
emplojnnent  assistance  to  move 
Temporary  Assistance  for  Needy 
Families  (TANF)  recipients  with 
significant  employment  barriers  into 
uinsubsidized  jobs  providing  long-term 
employment  opporttmities.  In  o^er  to 
receive  formula  grant  fimds,  the  statute 
provides  that  the  State  must  submit  a 
plan  for  the  administration  of  the  WtW 
grant.  This  Planning  Guidance  and 
Instructions  for  Submission  of  Annual 
State  Plans  addresses  the  information 
required  from  States  which  will  enable 
them  to  qualify  for  the  formula  grant 
funds.  Separate  guidance  will  be  issued 
for  both  the  grants  to  the  Indian  tribes 
and  the  competitive  grants. 

n.  Current  Actions 

This  request  has  currenUy  been 
approved  under  an  emergency  clearance 
not  to  exceed  March  31, 1998,  this 
extension  is  needed  in  order  to 
complete  the  collection  of  this 
information. 

Type  of  Review:  Extension. 
Agency:  Employment  and-Training 
Administration. 

Title:  Planning  Guidance  and 
Instructions  for  Submission  of  Annual 
State  Plans  for  Welfiare-to-Work  Formula 
Grants. 

OMB  Numba-:  1205-0382. 
Affected  Public:  State  and  local 
governments. 

Total  Respondents:  56. 
Frequency:  Annually. 
Toto7  Responses:  56. 
Average  Time  per  Response:  10  hours. 
Estimated  Total  Burden  Hours:  560. 
Total  Burden  Cost  (capital/startup):  0. 
Total  Burden  Cost  (operating/ 
maintaining):  0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  the  Office  of  Management 
and  Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 
Date:  October  21, 1997. 


rE.RelI. 

Director,  Welfdre-to-Work  Grant  Program 
Implementation  raom. 
(FR  Doc.  97-28503  Filed  10-27-97;  8:45  i 
BHUNQ  COOE  4610-30-M 


DEPARTMENT  OF  LABOR 

Office  of  ttte  Assistant  Secretary  for 
Veterans'  Emptoyment  and  Training. 

Secretary  of  Labor's  Advisory 
Committee  for  Veterans'  Employment 
and  Training;  Notice  of  Open  Meeting 


The  Secretary's  Advisory  Committee 
for  Veterans'  Employment  and  Training 
was  established  under  section  4110  of 
tide  38,  United  States  Code,  to  bring  to 
the  attention  of  the  Secretary,  problems 
and  issues  relating  to  veterans' 
employment  and  training. 

Notice  if  hereby  given  that  the 
Secretary  of  Labor's  Advisory 
Committee  for  Veterans'  Employment 
and  Training  will  meet  on  Tuesday. 
December  9. 1997  and  December  10. 
1997.  at  the  National  Veterans'  Training 
Institute  (NVTI)  in  Denver.  Colorado 
frtim  9:00  a.m.  to  4:30  p.m. 

Written  comments  are  welcome  and 
may  be  submitted  by  addressing  diem 
to:  Mr.  Thomas  S.  Keefe.  Designated 
Federal  Official.  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NW.,  Room  S- 
1315.  Washington,  DC  20210. 

The  primary  items  on  the  agenda  are: 

•  Adoption  of  minutes  of  the 
previous  meeting 

•  Agency  Update  by  Assistant 
Secretary-designate  Espiridion  Al 
Borrego 

•  Auditing  of  TAP  and  Case 
Management  Classes  at  NVTI 

•  Discussion  of  the  GAO  report  on 
Veterans'  Employment  and  Training — 
October  1997 

The  meetings  will  be  open  to  the 
public. 

Pnsons  with  disabilities,  needing 
special  accommodations,  should  contact 
Mr.  Thomas  S.  Keefe  at  telephone 
number  202-219-9105  no  later  than 
November  21, 1997. 

Signed  at  Washington.  DC  this  October  22 
1997. 

EqiMdion  A  BorragD, 

Acting  Assistant  Secretary  of  Labor  for 
Veterans' Employment  and  Training. 
(FR  Doc.  97-28502  Filed  10-27-97;  8:45  am] 
MUJNQ  OOOC  46ia-7»4l 


LEQAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  tt>e  Board  of 
Directors  Hnanca  Committee 

TIME  AND  DATE:  The  Finance  Committee 
of  the  Legal  Services  Corporation's 
Board  of  Directors  will  meet  on 
November  14, 1997.  The  meeting  will 
begin  at  10:00  a.m.  and  continue  until 
conclusion  of  the  committee's  agenda. 
LOCATION:  Legal  Services  Corporation, 
750  First  Street  NE.— 10th  Floor, 
Washington.  DC  20002. 
STATUS  OF  MEETINQ:  Open. 

MATTERS  TO  BE  C0N8OERED: 
1.  Approval  of  agenda. 


2.  Approval  of  the  minutes  of  the 

committee's  meeting  of  September 
19. 1997. 

3.  Review  of  Corporation's  FY  '97 

budget  and  expenses  through 
September  30,  1997. 

4.  Review  breakdown  of  FY  1999 

"budget  mark." 

5.  Review  guidelines  for  adoption. 

review  and  modification  of  the        * 
consolidated  operating  budget 

6.  Review  budget  timetable.  September 

1997— January  1999. 

7.  Consider  and  act  on  other  business. 

8.  Public  comment. 

CONTACT  PERSON  FOR  INFORMATION: 
\^ctor  M.  Fortuno.  General  Coimsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-6810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuala 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Jean  Edwards  at  (202)  336- 
8811. 

Dated:  Octobn  23, 1997. 
Victor  M.  Fortnno, 
General  Counsel. 

(FR  Doc  97-28588  Filed  10-23-47;  5:08  pm| 
MUMB  OOOC  TOSe-OI-P 


t^QAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  tiM  Board  of 
Directors 


AND  DATE:  The  Board  of  directors  of 
the  Legal  Services  Corporation  will  meet 
on  November  15. 1997.  The  meeting 
will  begin  at  10:00  a.m.  and  continue 
until  conclusion  of  the  Board's  agenda. 
LOCATION:  Legal  Services  Corporation, 
750  First  Steeet  N.E.— 10th  Floor, 
Washington,  DC  20002. 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  unanimous  vote  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  dosed  session,  the 
Corporation's  General  Counsel  wiU 
report  to  the  Board  on  litigation  to 
which  the  corporation  is  or  may  become 
a  party,  and  the  Board  may  act  on  the 
matters  reported.  Also,  the  Board  will 
consider  and  act  on  an  internal 
personnel  issue  relating  to  the 
Corporation's  employee  pension  plan. 
The  closing  is  audiorized  by  the 
relevant  provisions  of  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b(c)  (2) 
ft  (10)]  and  the  corresponding  provision 
of  the  Legal  Services  Corporation's 
implementing  regulation  [45  CFR  1622.5 
(a)  &  (h)).  A  copy  of  the  GeuOTal 
Counsel's  Certification  that  the  closing 
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is  authorized  by  law  will  he  available 
upon  request 

MATTERS  TO  BE  CONSDCRED: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  Board's 

meetiiig  of  Sept.  20, 1997. 

3.  Approval  of  minutes  of  the  Board's 

executive  session  meeting  of  Sept 
20. 1997. 

4.  Chairman's  and  Members'  Reports. 

5.  President's  Rep<»t 

6.  Appointment  of  an  ad  hoc  committee 

for  unniijil  performance  evaluations 
of  the  President  and  Inspector 
General. 

7.  Consider  and  act  on  the  report  of  the 

Board's  Operations  and  Regulations 
Committee. 

a.  Considoation  of  public  comment 
and  action  on  final  revisions  to  45 
CFR  Part  1630,  Costs  Standards  and 
Procedures. 

b.  Consideration  of  public  CMnment 
and  action  on  final  rule  45  CFR  Part 
1643,  Restriction  on  Assisted 
Suicide.  Euthanasia  and  Mercy 
kUUng. 

c.  Consider  and  act  on  proposed 
changes  to  the  structure  of  the 
Corporation's  management 

8.  Consider  and  act  on  the  report  of  the 

Board's  Finance  Committee. 

9.  Consider  and  act  on  the  report  of  the 

Ad  Hoc  Committee  on  Perfiarmance 
Reviews  of  the  President  and 
Inspector  GeneraL 
a.  Consider  and  act  on  proposed 
policies  and  procedures  for  annual 
performance  reviews  of  the 
Corporaticm's  President  and 
Inspector  General. 

10.  Consider  and  act  on  report  on 

development  of  a  strategic  planning 
process. 

11.  Inspector  General's  RapoiL 

Closed  Session 

12.  Ki^ng  *  by  the  InspecUv  Gomal 

on  the  activities  of  the  OIG. 

13.  Consider  and  act  on  an  internal 

posonitel  issue  relating  to  the 
Corporation's  employee  pension 
plan. 

14.  Consider  and  act  on  the  General 

Counsel's  report  on  potential  and 
pending  litigation  involving  the 
Corporation. 


Open  Session 

15.  Consider  and  act  on  whether  to 

change  the  date  of  the  next  annual 
meeting  and,  if  so,  to  what  date. 

16.  Public  comment 

17.  Consider  and  act  on  other  business. 
CONTACT  PSmON  FOR  MFORMATKM: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

SPECIAL  MSD6:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Ms.  Jean  Edwards,  at  (202) 
336-8811. 

Dated:  October  23. 1997. 
Vktar  M.  Foftona. 
General  Counsel  S-  Secntazfcftha 
Coqtomtion. 
[FR  Doc.  97-28589  Rled  10-23-07:  5:08  pml 


*  Aay  portkn  of  th«  doaad  MMkn  oooBitiiig 
aoWy  of  Hall  bricBagi  doM  not  fall  within  the 
SunahiiM  Act's  (fafinition  of  the  tann  •'imwring" 
md.  tharafcn.  tlMnquinoMnts  of  the  Siinthinn 
Act  do  not  apply  to  any  such  poitioa  of  the  closed 
Moiao.  S  US.C  SS2(bXaN2)  wid  (b).  Sea  aUo  45 
CFR  §1822.2*1622.3. 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  MMting  of  the  Board  of 
Directors  Ad  Hoc  Cowmitlee  on 
Psrfonnsnos  Rovtaws  of  Ins  Prssiosnt 
and  Inspector  Qsnaral 

TME  AND  DATE:  The  Ad  Hoc  Committee 
on  Perfionnance  Reviews  of  the 
President  and  Inspector  General  of  the 
Legal  Services  Corporation's  Board  of 
Directors  will  meet  on  November  14, 
1997.  The  meeting  will  begin  at  2:00 
pan.  and  continue  until  conclusion  of 
the  committee's  agenda. 
LOCATKNt:  Legal  Services  Corporation. 
750  First  Street  N.E.— 10th  Floor. 
Washington.  DC  20002. 
STATUS  OF  MEETSML-  Open. 

MATTERS  TO  BE  CONSOERB): 

1.  Apinoval  of  agenda. 

2.  Approval  of  the  minutes  of  the 

committee's  meeting  of  July  13, 
1997. 

3.  Consider  and  act  on  procedural 

matters,  including  personal 
performance  plans  for  the  President 
and  the  Inspector  General,  written 
submissions  prior  to  intmviews. 
and  interview  protocols. 

4.  Consider  and  act  on  other  business. 

5.  Public  comment 

CONTACT  PERSON  FOR  WTORMATION: 
Victor  M.  Fortimo,  General  Counsel  and 
Secretary  of  the  Qvporation,  at  (202) 
336-8810. 


who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  )ean  Edwards  at  (202)  336- 
8811. 

Dmted:  October  23. 1997. 
Vktar  M.  Fottnno, 
General  Counael. 
(FR  Doc  97-28590  Filed  10-23-97;  S.-Oe  pm] 


SPEOAL  N^3»:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  li«<Ting  impairments.  Individuals 


LEGAL  SERVICES  CORPORATION 

Meeting  of  the  Board  of  Directors 
OporaHons  and  RegulaUono 
Committae 

T!tDie  and  Date:  The  Operations  and 
Regulations  Committee  of  the  Legal 
Services  Corporation's  Board  of 
Directon  will  meet  on  November  14, 
1997.  The  meeting  will  begin  at  lOKM) 
a.m.  and  continue  imtil  the  committee 
concludes  its  agenda. 

Location:  Le^  Services  Corporatitm, 
750  Firat  Street  N.E.— 10th  Floor, 
Washington.  DC  20002. 

Status  of  Meeting:  Open. 

MATTERS  TO  BE  CONSOERED: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the 

committee's  meeting  of  Sept  19, 
1997. 

3.  Consider  public  comment  and  act  cm 

filial  revisions  to  45  CFR  Part  1630, 
Costs  Standards  and  Procedures. 

4.  Consider  public  comment  and  act  on 

final  rule,  45  CFR  Part  1643, 
Restriction  on  Assisted  Suicide, 
Euthanasia  and  Mocykilling. 

5.  Consider  and  act  on  memorandum 

regarding  the  status  of  LSC 
rulemaking  and  staff 
recommendations  for  FY  1998 
rulemaking  schedule. 

6.  Consider  ana  act  on  proposed 

changes  to  the  structure  of  the 
Corporation's  management 

7.  Consider  and  act  on  ouer  business. 
Contact  Person  fm  Information:  Victor 

M.  Fortuno,  General  Cotmsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
altnnate  formats  to  accommodate  visual 
and  heering  impairments.  Individtials 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Jean  Edwards  at  (202)  336- 
8811. 

October  23, 1997. 
Victar  M.  FoftuM, 
Geneml  CounMel. 

[FR  Doc.  97-28591  Filed  10-23-97;  5KM  pm] 
aauw  coos  TSi»  oi-» 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADItflNISTRATION 

(NoUoe  196-157)] 

NASA  Advisory  Council,  Adviaory 
Comniittaa  on  the  IntamaHonal  Space 
Station.  Coat  Assaaamant  and 
Validation  Taali  Force  on  Space 
Station;  Meeting 

AQBICY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
aimounces  a  meeting  of  the  NASA 
Advisory  Council,  Advisory  Committee 
on  the  International  Space  Station,  Cost 
Assessment  and  Validation  Task  Fnce 
on  Space  Station. 

DATES:  Thursday,  November  6, 1997, 
from  9:00  a.m.  until  2:00  p.m. 
ADORESSa:  MIC-6A.  6th  Floor.  NASA 
Headquarters,  300  E  Street.  SE. 
Washington,  DC  20546. 
FOR  FURTHER  STORMATION  OONrACT:<Mr. 
Daniel  Hedin.  Code  ML,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  202/35fr-1691. 

•wPtaerrARY  sformation:  The 

meeting  will  be  open  to  the  public  up 
to  seating  capacity  of  the  room,  fiom 
9.-00  ajn.  imtil  2:00  p.m.  on  Thursday. 
November  6, 1997.  The  meeting  will  be 
open  to  the  public  up  to  the  seating 
capacity  of  the  room.  The  agenda  for  the 
meeting  is  as  follows: 

— International  Space  Station  Overview 

and  Status 
^International  Space  Station  Budget 

Overview 
— Congressional  Perspective 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants,  \asiton  %vill  be  requested 
to  sign  a  visitor's  raster. 

Dated:  October  22, 1997. 
AbaLadwig. 

Advisory  Coaunittae  Management  Officer, 
National  Aeronautics  and  Space 
Administntkm. 

(FR  Doc  97-28532  Filed  10-27-97;  8:45  am] 
■ujNa  oooc  nis-st-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANfTIES 

National  Endowment  for  ttwAfta; 
Fadaral  Adviaory  Commmaa  on 
Intamational  ExhHiltiona 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 


Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Fedeiel  Advisory  Committee  on 
International  Exhibitions  (FACIE)  to  the 
National  Council  on  the  Arts  will  be 
held  on  Novonber  17. 1997.  The  panel 
will  meet  from  10:00  a.m.  to  4:30  p.m. 
in  Room  716  at  the  Nancy  Hanks  Center. 
1 100  Pennsylvania  Avenue.  N.W., 
Washington,  D.C  20506.  A  portion  of 
this  meeting,  from  3:30  p.m.  to  4:30 
p.m.,  will  be  open  to  the  public  for  a 
policy  discussion. 

The  remaining  portion  of  thi« 
meeting,  from  10:00  a.m.  to  3:30  p.m., 
is  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  rJuiiritmn  of  March 
31, 1997,  these  sessions  will  be  closed 
to  the  public  purauant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Titie  5,  United  States  Code. 


NUCLEAR  REGULATORY 
COMMISSION 

IDodMl  Noe.  80-M9, 5»-Z70,  aid  80-M7] 

Duke  Energy  Corporation,  Oconsa 
Nudaar  Station  Units  1, 2,  and  3; 
Notica  of  Conaidaration  of  laauanca  of 
Amandmants  to  FacWty  Operating 
Licansas.  Proposed  No  Significant 
Haarda  Conaidsration  DalarmiiiaUon. 
and  Opportunity  for  a  Hearing 


Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbiiity,  National 
Endowment  for  the  Arts.  1100 
Pennsylvania.  N.W..  Washington.  D.C 
20506.  202/682-5532.  TDY-TIM3  202/ 
682-5496,  at  least  seven  (7)  dajrs  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Committee 
Management  Officer.  Natfonal 
Endowment  for  the  Arts.  Washington. 
D.C  20506.  or  call  202/682-5691. 

Dated:  October  22. 1997. 
Kalkf  PlowilB-WoidM. 

Panel  Coordinator.  Panel  Opaations. 
National  Endowment  for  the  Aits. 
ffR  Doc  97-28469  Filed  10-21^7;  8:45  am] 
I  oooc  7ssr-st-H 


The  U.S.  Nuclear  R^ulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-38. 
DPR-17,  and  DPR-55.  issued  to  the 
Duke  Energy  Corporation  (the  licensee), 
for  operation  of  the  Oconee  Nuclear 
Station,  Units  1.2,  and  3  located  in 
Oconee  County,  South  Carolina. 

If  approved,  the  proposed 
amendments  to  the  Technical 
Specifications  (TS)  would  allow  use  of 
a  rerolling  process  as  an  additional 
repair  method  for  steam  generator  tube 
denadation. 

CurrenUy,  Unit  1  is  shut  down  for  its 
end-of-c)rcle  17  refueling  outage.  During 
a  non-destructive  examination  of  the  hot 
leg  tubesheet,  indications  of  tube 
d^radation  was  found  in  the  upper 
tubesheet  region  of  approximately  900 
tubes  in  the  IB  steam  generator.  The 
licensee  has  proposed  use  of  a  rerolling  - 
process  to  ensure  that  the  area  of 
degradation  will  not  serve  as  a  pressure 
boimdary  once  the  repair  roll  is 
installed,  thus,  pormitting  the  tube  to 
remain  in  service.  The  ctment  TS  only 
allow  use  of  a  sleeving  process  to  repair 
steam  generator  tubes,  otherwise  the 
tubes  must  be  removed  from  service  by 
plugging.  Since  the  reroU  process  is  not 
contained  in  the  Oconee  TS  as  an 
approved  repair  method,  NRC  staff 
approval  of  the  amendments  is 
necessary  prior  to  exceeding  250  'F  in 
the  Unit  1  Reector  Coolant  System.  Unit 
1  is  presentiy  expected  to  restart  in  the 
third  week  of  November  1997. 

Therefore,  the  amendments  must  be 
processed  prior  to  that  date.  Any  delay 
would  delay  the  startup,  which  requine 
that  the  amendments  be  processed 
'1Sftd»  exigent  circumstances. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  finrfingf  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(aX6)  for 
amendments  to  be  granted  under 
exigent  arcumstances.  the  NRC  staff 
must  detennine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
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that  operation  of  the  Eacility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  diSerent  kind  of  accident  firom 
any  acddant  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

This  proposed  change  has  been  evaluated 
against  the  standards  in  10  CFR  50.92  and 
bas  been  determined  to  involvs^  no  significant 
hazards,  in  that  operation  of  the  facility  in 
accordance  with  the  propoaed  amendment 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  The  implementation  of  the  tube  rarall 
does  not  incnaae  the  nobability  of 
occuirance  of  an  acdaent  or  the 
conaequancni  of  an  accident  previously 
evahiatad. 

Since  reroU  utilizes  the  original  tube 
configuration  and  extends  the  roll  expanded 
region,  all  of  the  design  and  ofterating 
characteristics  of  the  steam  generator  and 
connected  systems  are  preserved.  The  reroll 
)oint  length  has  been  analyzed  and  tested  for 
design,  operating,  and  faulted  condition 
loadings. 

At  worst  case,  a  tube  leak  wrould  occur 
with  the  result  being  a  primary  to  secondary 
system  leak.  Should  a  tube  leak  occur,  the 
impact  is  bounded  by  the  ruptured  tube 
evaluation  which  has  been  analyzed 
previously.  The  potential  for  a  tube  rupture 
is  not  increased  by  the  use  of  the  reroll 
process. 

2.  Create  the  poasibility  of  a  new  or 
different  kind  of  accident  from  the  accidents 
previously  evaluated? 

No.  Op)eration  of  the  steam  generators  with 
reroll  repaired  tubes  does  not  create  the 
possibility  of  a  new  or  different  accident 
from  the  accidents  previously  evaluated. 

The  potential  failure  of  the  tube  due  to  the 
defiKt  which  required  the  tube  to  initially  be 
repaired  is  covered  during  the  qualification 
of  the  raroll  process.  Qualification  testing 
indkalas  that  normal  and  faulted  leakage 
would  be  well  below  the  Technical 
Specification  limits.  .Since  the  normal  and 
faulted  leak  rates  axe  well  within  the 
Technical  Sp)ecification  limit,  the  analyzed     ~ 
accident  scenarios  are  still  bounding. 

The  new  roll  transition  may  eventually 
develop  PWSCC  [primary  watw  stress- 
corrosion  cracking]  and  require  addititmal 
repair.  Since  the  roll  transition  is  located 
within  the  tubeshaet,  it  is  not  possible  for  the 
degradation  to  result  in  a  tube  rupture. 
Additionally,  industry  experience  with  roll 
transition  cracking  has  shown  that  PWSCC  in 
roll  transitions  is  oonnally  short  axial  cracks, 
with  extremely  low  leak  rates.  Finally,  since 
the  new  roll  transition  is  completely  within 
the  tubeaheet  there  is  no  possibility  of  the 
repaired  tube  failing  and  impectiitg  adjacent 
tubes. 


In  the  unlikely  event  the  reroU  repaired 
tube  failed  and  severed  completely  at  the 
transition  of  the  reroll  ragicMi,  the  tube  would 
retain  engagement  in  the  tubeaheet  txtre, 
pnventing  any  interaction  with  neighboring 
tubas.  In  this  case,  leakage  is  minimized  and 
is  well  within  the  assumed  leakage  of  the 
deaign  basis  tube  rupture  accident  In 
addition,  the  poasibility  of  rupturing 
multiple  steam  generator  tubes  is  not 
increased. 

3.  Involve  a  significant  reductioo  in  a 
margin  of  safety? 

No.  Baaed  on  the  previoua  raapoose.  the 
protective  boundaries  of  the  steam  generator 
are  praserved. 

A  tube  with  degradation  can  be  kept  in 
service  through  the  use  of  the  reroU  process. 
The  new  undegradad  roll  expanded  inter&ce 
deated  writh  the  tubeaheet  satisfies  all  of  the 
necessary  structural,  leakage,  and  heat 
transfv  requirements.  Since  the  joint  is 
constrained  within  the  tubeaheet  bore,  there 
is  no  additional  risk  associated  writh  tube 
rupture.  Therefore,  the  analyzed  acciflent 
acenarios  remain  tmunding,  and  the  uae  of 
the  retail  pfpcess  does  not  ndnGa  the  margin 
of  safety. 

Duke  has  concluded  baaed  on  the  above 
information  that  there  are  no  significant 
hazards  involved  in  this  amendment  request 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comm«its  received 
writhin  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  "mlcing  any  final 
determination. 

Normally,  the  Commission  mrill  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  wouid 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  conmients  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  %vill 
occur  very  infrequenUy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
EHrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 


Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  2055S-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  R^islBr 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  ajn.  to 
4:15  p.m.  Fedmal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  IX:. 

The  filing  of  requests  fbr  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  28,  1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
averted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  fbr  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Pnx»edings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Biulding,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Oconee 
County  Library,  501  West  South  Broad 
Street.  Walhalla,  South  Carolina.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (l)  The  nature  of  the 
petitioner's  jight  ixnder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitionn's  interesL  The  petition  should 
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also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  pcDcaedlng  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  far 
leave  to  intwene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  two  weeks  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  almve. 

Not  later  than  15  days  prior  to  the  first 
prehearing  confisrence  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matten  within  the  scope  of  the 
amendment  under  consideration.  The 
(intention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participtate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  whan 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 


hearing.  Any  hearing  held  would  tak» 
place  after  issuance  of  the  amendment 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IX  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff, 
may  be  delivered  to  the  Commission's 
Public  Ekxnunent  Room,  the  Gelman 
Building.  2120  L  Street  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  R^ulatory  Commission, 
Washington,  DC  20555-0001.  and  to  M. 
J.  Michael  McGairy,  m,  Winston  and 
Stnwn.  1200  17th  Street,  NW., 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  detennination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)(I)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  appUcatfon  for 
amendments  dated  October  20. 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC,  and  at  the 
local  public  docimient  room  located  at 
the  Oconee  Coonty  Library,  501  West 
South  Broad  Street.  WalhaUa,  South 
Carolina. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  October  1997. 

For  the  Nuclear  R^ulatory  Commission. 
David  E.  LaBai^, 

Senior  Project  Manager,  Pro/eel  Directorate 
n-2.  Diviaon  of  Reactor  Projects— UU,  Offkx 
ofNudear  Reactor  Regulation. 
[FR  Dot  97-28529  Filed  10-27-97;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

IDockatNo.50-4iq 

EnlernrOiMratlons,  Imx.  System 
Eneryy  Resources,  Inc.,  South 
Mississippi  Electric  Power 
Association.  Entergy  Mississippi,  Ine^ 
Grand  Quif  Nudsv  Station,  Unit  1; 
Environmsntal  Assessmsnt  and 
Finding  ol  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considoing  the  issuance  of  an 
exemption  to  Facility  Operating  License 
No.  NPF-29,  which  was  issued  to 
Entfflgy  C^)aretions,  Inc.  (the  licensee), 
for  opCTation  of  the  Grand  Gulf  Nuclear 
Station.  Unit  1,  (GGNS)  located  in 
Claiborne  Coimty,  Mississippi 

EoTimunental 


Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  criticality 
monitoring  requirement  in  10  CFR 
70.24(a),  "Criticality  Accident 
Requirements,"  which  requires  a 
monitoring  system  that  will  energize 
clear  audible  alarms  if  accidental 
criticality  occurs  in  each  area  in  which 
special  nuclear  material  (SNM)  is 
handled,  used,  or  stored.  The  proposed 
action  is  for  monitoring  the  storage  of 
SNM  in  the  form  of  (1)  not-in-use  in- 
core  nuclear  instrumentation  (e.g.. 
source  range  monitors),  which  contain 
very  small  quantities  of  SNM,  and  (2) 
unirradiated  foeL  For  the  unirradiated 
fuel,  the  exemption  is  requested  for  the 
unirradiated  fuel  that  is  packaged  in 
accordance  with  10  CFR  Part  71, 
"Packaging  and  Transportation  of 
Radioactive  Material."  while  the  fuel  is 
onsite  and  taken  from  the  shipping 
trucks  to  the  spent  fuel  pool  area  to  be 
removed  from  the  packaging,  and  the 
unirradiated  fuel  that  is  stored  in  the 
new  fuel  vault  The  unirradiated  foel 
that  would  be  stored  in  the  spent  fiiel 
pool  would  have  the  required  70.24(a) 
criticality  accident  monitoring  system. 
The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
July  15, 1996,  as  supplemented  by  the 
letters  dated  March  7  and  April  29. 
1997. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  allow  the 
licensee  an  exranption  from  the 
requirement  to  provide  criticality 
accident  monitoring  for  the  above  two 
forms  of  SNM,  listed  in  its  application, 
while  the  forms  are  being  stored  at  the 
site  within  the  security  fence  in 
different  plant  areas  (in-core  nuclear 
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instrumentation],  or  in  the  new  fuel 
vault  (unirradiated  fuel),  or  while  the 
unirradiated  fuel  is  being  transfarred 
from  shipping  trucks  to  the  spent  fuel 
pool  area  to  be  removed  from  the  Part 
71  packaging. 

The  licensee  stated  that  compliance  to 
the  criticality  accident  monitoring 
system  requirements  of  10  CFR  70.24(a) 
would  result  in  a  considerable 
expenditure  of  resources  to  install, 
ipnintain  and  operate  a  criticality 
monitoring  system  for  the  storage  of  the 
two  forms  of  SNM,  and  there  should  be 
no  concern  about  criticality  ever 
occurring  with  the  two  forms  of  SNM  as 
they  are  being  stored  onsite.  There  is  too 
small  a  quantity  of  SNM,  in  the  form  of 
very  thin  coatings,  present  in  the 
nuclear  instrumentation  for  criticality, 
and  unirradiated  fuel  assemblies  would 
only  be  removed  from  the  NRC- 
approved  (i.e..  Part  71)  packaging  before 
being  stored  in  the  spent  fuel  pool 
where  criticality  monitors  are  in  use,  or 
in  the  new  fiiel  vault  where  there  are  no 
criticality  monitors. 

In  the  new  fuel  vault,  the  unirradiated 
fuel  would  be  stored  in  racks  which  are 
designed,  as  Safety  Class  2  and  Seismic 
Category  I.  to  withstand  all  credible 
loadings  to  prevent  damage  and 
distortion  of  the  racks,  and  to  keep  the 
subcriticality  margin  of  at  least  0.95 
whether  the  vault  is  dry  or  flooded  with 
water.  The  new  fuel  vault  is  in  a 
concrete.  Seismic  Category  I  building 
that  is  designed  to  preclude  the 
deleterious  eSiacts  on  the  fuel  by  natural 
phenomena  such  as  earthquakes, 
tornados,  hurricanes,  tornado  missiles 
and  floods. 

The  Part  71  package  design  ensures 
that  a  geometrically  safe  configuration 
for  the  fuel  is  maintained  during 
transport,  handling,  storage  and 
accidient  conditions,  and  precludes 
introduction  of  any  moderating  agents 
due  to  leak-tight  construction,  and; 
therefore,  criticality  is  precluded  due  to 
the  construction  of  the  package  and  the 
storage  configuration  of  the  fuel  in  the 
package. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impacts  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  be  precluded  through 
compliance  with  the  Technical 
Specifications  (TS),  the  design  of  the 
fiiel  storage  racks  providing  geometric 
spacing  of  unirradiated  fuel  assemblies 
in  their  storage  locations,  and 
administrative  controls  imposed  on  fuel 
handling  procedures  and  the  in-core 


nuclear  instrumentation.  TS 
requirements  specify  reactivity  limits 
for  the  fuel  storage  racks  and  minimum 
spacing  between  the  fuel  assemblies  in 
the  storage  racks.  

The  proposed  exemption  to  10  CFR 
70.24(a)  does  not  afiect  the  design  or 
operation  of  the  plant,  does  not  involve 
any  modifications  to  the  plant  or  any 
increase  in  the  licensed  power  for  the 
plant,  and  will  not  create  any  new  or 
luueviawed  environmental  impacts  that 
were  not  considered  in  the  Finid 
Environmental  Statement  (FES)  related 
to  the  operation  of  GGNS,  NUREG- 
0777,  dated  September  1981.  The 
proposed  action  will  not  Increase  the 
probability  or  consequences  of  any 
accidents.  No  changes  are  being  made  to 
any  structure,  system,  or  component  in 
the  plant,  to  how  the  plant  is  operated, 
in  the  types  or  amounts  of  any  effluents 
that  may  be  released  ofbite,  and  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure  for  the 
plant  The  amount  of  radioactive  waste 
would  not  be  changed  by  the  proposed 
exemption.  Accordingly,  the 
Commission  concludes  that  the 
proposed  exemption  would  not  result  in 
any  significant  radiological  impacts. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  fsatures  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affisct  the 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Ahematives  to  the  Proposed  Actions 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated. 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the  request 
would  result  in  no  change  in  currait 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  FES  for  the  GGNS. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  20, 1997.  the  staff  consulted 
with  the  Mississippi  State  official, 
Robert  Goff  of  the  Division  of 


Radiological  Health.  State  Board  of 
Health,  regarding  the  environmental 
impact  of  the  proposed  actioiL  The  State 
official  had  no  comments. 

Findiag  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  ccHicludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
letters  dated  July  15, 1906,  March  7  and 
April  29, 1997,  which  are  available  for 
public  inspection  at  the  Con\mission's 
Public  Document  Room,  The  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  and  at  the  local  public 
dociunent  room  located  at  the  Judge 
George  W.  Armstrong  Library,  220  S. 
Commerce  Street,  Natchez.  Mississippi 
39120. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  October,  1997. 

For  the  Nuclear  Regulatory  Commiasion. 
Davie  L.  Wiggiutaa, 
Acting  Diractor.  Project  Diredorate  IV-1, 
Division  of  Reactor  Projects  ZH/TV,  Office  cf 
Nuclear  Reactor  Regulation. 
[PR  Doc  97-28531  FUed  10-27-97;  8:45  am] 
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[Docket  Na  40-1  le?) 

Weatem  Nuclear,  Inc.;  Rnal  Rnding  of 
No  Significant  Impact;  Notice  of 
Opportunity  for  Hearing 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
NRC  Source  Material  License  SUA-56, 
issued  to  Western  Nuclear,  Inc.  (WNI), 
by  removing  reference  to  the  Day  Loma 
uranium  heap  leach  site.  To  document 
its  review  of  the  potential 
environmental  impacts  associated  with 
the  proposed  action,  the  NRC  staff 
prepared  an  Environmental  Assessment 
in  accordance  with  the  requirements  of 
10  CFR  Part  51.  The  conclusion  of  the 
Environmental  Assessment  is  a  Finding 
of  No  Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 
FOfI  FURTHER  MFORMATION  CONTACT:  Mr. 
Robert  D.  Carlson  of  the  Uranium 
Recovery  Branch,  Mail  Stop  TWFN  7- 
J9,  Division  of  Waste  Management. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Telephone  301/415-8165. 


SUPPlflHOfTARY  INFORMATION: 

Background 

The  Day  Loma  uranium  heap  leach 
site  is  located  approximately  40 
kilometers  (25  miles)  northeast  of  Jeffrey 
City,  Wyoming,  in  an  area  known  as  the 
Gas  Hills  Region.  This  14,975-hectare 
(37,000-acre)  region  is  rich  in  naturally 
occurring  deposits  of  luanium  ore,  and 
widespread  uranium  mining  activity 
occurred  in  the  region  from  the  late 
1950s  until  the  1980s. 

Source  Material  License  SUA-582, 
which  covered  activities  at  the  Day 
Loma  site,  was  originally  issued  to  WNI 
in  1962.  Operations  at  the  site 
terminated  in  1972.  and  in  1976.  SUA- 
582  was  combined  with  Source  Material 
License  SUA-56  for  WNI's  Split  Rock 
uranium  mill.  Currently,  the  Day  Loma 
site  is  licensed  by  the  NRC  under  SUA- 
56  for  possession  only  of  byproduct 
material  in  the  form  of  heap  leach  waste 
frt>m  the  processing  of  uraniiim  ore 
generated  from  past  mining  operations. 

The  NRC  approved  WNI^s  reclamation 
plan  for  the  Day  Loma  site  in  1981.  and 
WNI  completed  reclamation  activities  at 
the  site  in  1985.  The  NRC  staff 
inspected  and  approved  the  completion 
of  Uie  reclamation  woric  In  August  1986. 
The  reclaimed  leached  material, 
consisting  of  approximately  494,000 
tons  of  low-grade  (less  than  0.05 
percent)  uranium-bearing  rock,  was 
placed  on  an  impervious  liner  that  was 
constructed  on  top  of  existing  uranium 
spoil  materials  comprised  of  overburden 
and  mine  waste.  Following 
recontouring,  a  final  disposal  cell  cover 
of  between  2.4  and  4.0  meters  (8  and  13 
feet)  in  thickness  was  constructed  of 
clay  and  random  fill  material.  The  6.3 
ha  (15.6  acre)  reclaimed  site  is 
surrounded  by  exposed  mine  spoils 
unreclaimed  mining  lands  of  the  Gas 
Hills  Region. 

By  letter  dated  October  19, 1995,  WNI 
requested  that  all  reference  to  the  Day 
Loma  site  be  removed  from  SUA-56, 
thereby  ending  current  monitoring  and 
the  need  for  long-term  monitoring  of  the 
site.  A  consequence  of  granting  the 
propKJsal  will  be  to  not  require  transfer 
of  the  Day  Loma  site  to  Federal  or  State 
ownership  as  authorized  by  Section 
83b.(4)  t)f  the  Atomic  Energy  Act  of 
1954,  as  amended. 

The  State  of  Wyoming  Department  of 
Environmental  Quality  (WDEQ)  will  be 
performing  substantial  reclamation 
operations  in  the  Day  Loma  site  area 
over  the  next  five  years  in  an  effort  to 
return  this  area  to  its  original  pre- 
mining  condition.  The  WDEQ  plans  to 
incorporate  the  heap  leach  site  into  its 
reclamation  efforts  by  recontouring  the 
site  into  the  surroimding  landscape. 
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Conclusions 

The  NRC  staff  has  evaluated  the 
environmental  impacts  associated  with 
the  removal  of  reference  to  the  Day 
Loma  site  bom  Source  Material  License 
SUA-56,  and  has  determined  that 
approval  of  the  proposed  action  (1)  will 
1»B  consistent  with  requirements  of  10 
CFR  Part  40,  (2)  will  not  be  deleterious 
to  public  health  and  safety,  and  (3)  will 
not  have  long-term  detrimental  impacts 
on  the  environment.  The  following 
statements  support  the  FONSI  and 
siunmarize  the  conclusions  resulting 
fitim  the  staffs  environmental 
assessment: 

1.  The  Gas  Hills  Region  is  sparsely 
populated  and  likely  to  remain  so 
indefinitely,  as  the  climate  is  harsh,  the 
land  is  relatively  barren,  and  the 
groundwater  in  the  region  is  considered 
of  such  poor  quality  that  it  is  deemed 
unsuitable  for  either  domestic  or 
agricultural  use; 

2.  Using  conservative  assumptions  in 
which  the  Day  Loma  heap  leach 
material  was  assumed  to  have  no  radon 
cover,  the  NRC  staff  showed  that 
potential  doses  to  members  of  the  public 
from  the  heap  leach  site  and  associated 
risk  bctors  for  public  health  and  the 
environment  are  much  less  (0.34  njrem/ 
jrr)  than  the  10  CFR  Part  20  public  dose 
limit  of  100  mrem/yr  and  those  resulting 
from  the  naturally  occurring  uranium 
ore  deposits  which  surround  the  site  (34 
mrem/yr); 

3.  The  WDEQ  will  incorporate  the 
heap  leach  site  in  its  efforts  to  further 
reckim  existing  mine  spoiU  in  the  Day 
Loma  area  over  the  next  five  years;  and 

4.  The  staff  has  determined  there  will 
be  no  significant  impacts  associated 
with  approval  of  the  amendment 
request,  and  accordingly  no 
disproportionately  hi^  and  adverse 
effects  or  impacts  on  minority  and  low- 
income  populations.  Except  in  special 
cases,  these  impacts  need  not  be 
addressed  for  Environmental 
Assessments  in  which  a  FONSI  is  made. 
Special  cases  may  include  regulatory 
actions  that  have  substantial  public 
interest,  decommissioning  involving  on- 
site  disposal  in  accordance  with  10  CFR 
20.2002.  decommissioning/ 
decontamination  cases  which  allow 
residual  radioactivity  in  excess  of 
release  criteria,  or  cases  where 
environmental  justice  issues  have  been 
raised  previously.  Consequently,  further 
evaluation  of  'Environmental  Justice' 
concerns,  as  outlined  Ln  Executive 
Order  12898  and  NRC's  Office  of 
Nuclear  Material  Safety  and  Safeguards 
Policy  and  Procedures  Letter  1-50, 
Rev.l,  is  not  warranted. 


In  conducting  its  evaluation,  the  NRC 
staff  considered  the  following:  (l) 
information  and  analyses  provided  by 
WNI  as  f)art  of  its  license  amendment 
request:  (2)  additional  analyses 
conducted  by  the  NRC  staff;  and  (3) 
information  derived  from  NRC  staff 
communications  with  the  WDEQ. 

Alternatives  to  the  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Source  Material  License  SUA-56,  by 
removing  reference  to  the  Day  Loma 
uranium  heap  leach  site,  as  requested  by 
WNI.  Therefore,  the  alternatives 
available  to  NRC  are  to: 

(1)  Approve  the  license  amendment 
reouest  as  submitted  by  WNI; 

(2)  Approve  the  license  amendment 
request  with  such  conditions  as  are 
considered  necessary  or  appropriate  to 
protect  public  health  and  safety  and  the 
environment;  or 

(3)  Deny  the  license  amendment 
request 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action;  therefore,  any 
alternatives  writh  equal  or  greater 
environmental  impacts  need  not  be 
evaluated.  Since  the  environmental 
impacts  of  the  prof>osed  action  and  the 
other  two  alternatives  are  similar,  there 
is  no  need  to  further  evaluate 
alternatives  to  the  proposed  action. 

Finding  of  No  Significant  Inqiact 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  for  the 
proposed  amendment  of  NRC  Soiuce 
Material  License  SUA-56.  On  the  basis 
of  this  assessment,  the  NRC  staff  has 
concluded  that  the  environmental 
impacts  that  may  result  from  the 
proposed  action  would  not  be 
significant  and  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted. 

The  Environmental  Assessment  and 
other  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the  NRC 
Public  Document  Room,  in  the  Gelman 
Building.  2120  L  Street  N.W.. 
Washington,  DC  20555. 

NotiGe  of  Opportunity  for  Hearing 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  falling 
within  the  scope  of  Subpart  L.  "Informal* 
Hearing  Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  of  the  Commission's 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings  in  10  CFR  Part  2  (54  FR 
8269).  Pursuant  to  §  2.1205(a),  any 
person  whose  interest  may  be  affected 
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by  this  proceeding  may  file  a  request  for 
a  hearing  with  respect  to  the  technical 
evcduation  and  the  Environmental 
Assessment  performed  by  the  NVC  staff 
that  forms  the  basis  for  the  decision  to 
amend  the  license  and  remove  reference 
to  the  Day  Loma  heap  leach  site  from 
Source  Material  License  SUA-56.  In 
accordance  with  §  2.1205(c),  a  request 
for  a  hearing  must  be  filed  writhin  thirty 
(30)  days  from  the  date  of  publication  of 
this  Federal  Register  notice.  The  request 
for  a  hearing  must  be  filed  with  the 
Office  of  the  Secretary  either 

(1)  By  delivery  to  the  Docketing  and 
Swvice  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Roclmlle.  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Conunission.  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch. 

Each  request  for  a  hearing  must  also 
be  served  by  delivering  it  personally  or 
by  mail  to: 

(1)  The  applicant.  Western  Nucleer, 
Inc.,  200  Union  Blvd.,  Suite  300, 
Lakewood,  Colorado,  80228; 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852;  or 

(3)  By  mail  addressed  to  the  Executive 
Director  for  Operations,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

In  addition  to  meeting  other 
applicable  requirements  qf  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affiacted 
by  the  results  of  the  proceeding, 
including  the  reesons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  refBrence  to  the  factors  set  out 
in§2.1205(g}; 

(3)  the  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circiunstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings"  in  10  CFR  Part  2,  Subpart 
L. 

Dated  at  Rockville,  Maryland,  this  22ad 
day  of  October  1997. 


For  the  Nuclear  Regulatory  Commission. 
Joaeph  J.  Holonich, 

Chief,  Uianium  Recovery  Branch,  IXviaion 
of  Waste  Management.  Office  of  Nuclear 
Material,  Safety  and  Safeguards. 
(FR  Doc  97-28530  Filed  10-27-97;  8:45  am) 
lajjNQ  COOS  Tsso-m-p 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

A0B4CY  HOU)MQ  THE  MEETMQ:  Nucleer 

Regulatory  Commission. 

DATE:  Weeks  of  October  27,  November  3, 

10,  and  17, 1997. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  RockviUe, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSOERED: 
Week  of  October  27 
Wednesday,  October  29 

11:30  a.m.  Affirmation  Session  (PUBLIC 
MEETING)  (if  needed) 

2:00  p.m.  Briefing  on  Site 

Decommissioning  Management 
Plan  (SDMP)  (PUBUC  MEETING) 
(Contact:  John  Hickey— 301-415- 
7234) 

Thursday,  October  30 

10:30  a.m.  and  1:30  p.m.  All  Employees 
meetings  (PUBLIC  MEETING)  on 
"The  Green"  Plaza  Area  between 
buildings  at  White  Flint  (Contact 
Bill  Hill— 301-41S-1661) 

Week  of  November  3 

Tuesday,  November  4 

10:00  a.m.  Briefing  by  the  Executive 

Branch  (Qosed— Ex  1) 
2.-00  pjn.  Meeting  with  Commonwealth 

Edison  (PUBLIC  MEETING) 

(Contact:  Bob  Capra— 301-415- 

1395) 

Wednesday.  November  5 

9:30  a.m.  Briefing  on  Staffs  Plans  for 

50.59  Regulatory  Process 

Improvements  (PUBLIC  MEETING) 

(Contact:  Eileen  MdCeima — 301- 

415-2189) 
IIHX)  a.m.  Affirmation  Session  (PUBLIC 

MEETING)  (if  needed) 

Week  of  November  lO—Tentative 

There  are  no  meetings  the  week  of 
November  10. 

Week  of  Novemlier  1 7— Tentative 

Friday,  November  21 

11:30  ajn.  Affirmation  Session  (PUBLIC 
MEETING)  (If  needed) 


Note:  The  Schedule  for  commisaion 
meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meeting  call 
(Recording)— <301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
afc  http://www.nrcgov/SBCY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhnrc.gov  or    . 
dkwnrc.gov. 

Dated:  October  24, 1997. 
William  M.  Hill,  Jr., 

Secy  Tracking  Officer,  Office  of  the  Secretary. 
(FR  Doc.  97-28681  Filed  10-24-«7:  2:45  pm) 


NUCLEAR  REGULATORY 
COMMISSION 

[Docfcsl  Na  72-iq 

Prairte  Wand  Offslte  independent 
Spent  Fuel  Storage  Installation; 
Cioaing  of  Temporary  Local  Public 
DocumantRoom 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
will  consider  the  temporary  local  public 
document  room  (LPDR)  set  up  for 
records  pertaining  to  Northern  States 
Power  Company's  proposed  Prairie 
Island  OfEsite  Independent  Spent  Fuel 
Storage  Installation  (ISFSI),  located  at 
the  Red  Wing  Public  Library,  Red  Wing. 
Minnesota,  officially  closed  eflective 
October  31, 1997.  The  NRC's  official  fiiU 
service  LPDR  for  the  Prairie  Island 
Nuclear  Station,  located  at  the 
Minneepolis  Public  Library,  300 
Nicollet  Mall,  Miimeapolis,  Minnesota, 
will  remain  operational. 

Dated  at  Rockville.  Maryland,  this  22  day 
of  October.  1997. 

For  the  Nuclear  Regulatoiy  Commission. 
Raaaall  A.  PowelL 

Chief.  Freedom  of  Information/Local,  Public 
Document  Room  Branch,  Office  of 
Information  Resources  MtuHtgement 
[FR  Doc.  97-28528  Filed  10-27-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noe.  50-246, 50-338, 50-423 
50-213] 


Northeast  Utilities,  Millstone  Nucleer 
Power  Station,  Units  1,  2,  and  3; 
Haddam  Neck  Plant;  Correction  to 
Partial  Director's  OwHsion  Undsr  10 
CFR  2.790 

On  September  12, 1997,  the 
Commission  issued  a  Partial  Director's 
Decision  pD-97-21)  in  response  to  a  10 
CFR  2.206  Petition  submitted  by  the  ^ 
Citizens  Awareness  Network  and  the 
Nuclear  Information  and  Resource 
Service.  Due  to  an  administrative  error, 
items  (4)  and  (5)  in  Section  1., 
INTRODUCTION,  of  the  Director's 
Decision  were  inadvertently 
interchanged. 

Correction  is  being  made  to  the 
Thursday,  September  18, 1997.  Federal 
Register  publication  as  follows:  page 
49035.  first  column,  first  full  paragraph, 
item  (4)  should  be  marked  as  item  "(5)" 
and  item  (5)  should  be  marlced  as  item 
"(4)." 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  October  1997. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  G.  McDonald  Jr.. 

Senior  Profect  Manager,  Special  Projects  " 
Office— Licensing.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-28527  Filed  10-27-97;  8:45  am] 
iajUNO  COOE  78S»4H-M 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collaction.  Comment 
Request;  Standard  Form  87  and  87A 

AQENCY:  Office  of  Persormel 
Management 

ACTION:  Proposed  collection:  comment 
request 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L  104-13,  May  22, 1995).  this  notice 
aimounces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  reclearance  of  an 
information  collection. 

The  Standard  Form  87  and  87A 
Fingerprint  Charts  are  completed  by 
applicants  for  positions  throughout  the 
Federal  Governmisnt  SF  87  is  used  by 
OPM.  and  SF  87A  is  used  by  agencies    , 
having  a  special  agreement  with  OPM 
and  the  FBI.  The  information  is  used  to 
conduct  the  checks  of  the  FBI 
fingerprint  files  that  are  required  by 
Executive  Order  10450,  Seciuity 


Requirements  for  Government 
Employment  issued  April  27, 1953,  or 
required  or  authorized  under  other 
authorities. 

"Comments  are  particularly  invited 
on: 

— Whether  this  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  the  Office 
of  Personnel  Management,  and 
whether  it  will  have  practical  utility; 

— Whether  our  estimate  of  the  public 
burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assimiptions  and  methodology; 
and 

— Ways  in  which  we  can  minimiyo  the 
burden  of  collection  of  information  on 
those  who  are  to  rpspond,  through  the 
use  of  appropriate  technological 
collection  techniques  or  other  forms 
of  information  technology." 

DATES:  Conunents  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
Submit  comments  on  this  proposal  to 
Richard  A.  Ferris,  Office  of  Personnel 
Management,  Room  5416, 1900  E.  Street 
NW,  Washington,  DC  20415. 

OfiBce  of  Peisomiel  Management 
Janlca  E.  f  jHiaace, 

Acting  Director. 

[FR  Doc.  97-28435  FUed  10-27-97;  8:45  am] 
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POSTAL  SERVICE 

Revised  PutMicaUon  401,  Guide  to 
Manifest  Mailing  System 

AGBICY:  Postal  Service. 
ACTION:  Notice. 


r:  This  notice  adopts  revisions 
to  the  Postal  Service's  Publication  401, 
Guide  to  the  Manifest  Mailing  System. 
EFFECTIVE  DATE:  December  1997. 

FOR  FURTHER  MFORMATKM  CONTACT:  Tom 
Amonette,  (202)  268-6258. 

SUPPLEMENTARY  INFORMATION:  On  July  8, 
1997  the  Postal  Service  published  in  the 
Federal  Register  proposed  revisions  to 
Publication  401,  Guide  to  the  Manifest 
Mailing  System  (62  FR  36585).  These 
revisions  update  and  reflect  changes 
that  have  taken  place  in  the  past  4  years 
since  the  last  revision  of  Publication  401 
that  afilBct  the  submission  and 
acceptance  of  manifest  m«iling« 

The  deadline  for  submitting 
comments  on  the  proposed  revisions 
was  August  7, 1997.  All  comments 
received  or  mailed  by  that  date  have 
been  considered. 


EvaluatioB  of  Comments  Received 

There  was  only  one  written  response 
to  the  proposed  revisions.  The 
cpmmenter  addressed  two  of  the 
proposed  revisions.  First,  they 
welcomed  the  change  for  evaluating  the 
accuracy  of  Standard  Mail  (A)  piece/ 
poimd  rate  manifest  nrnilingg  They 
agreed  that  the  postage-based 
comparison  will  be  more  acciirate  than 
the  previous  weight-based  comparison. 
The  second  comment  dealt  with  the 
revision  that  eliniinates  adjusting 
postage  downwards  if  the  acouacy  level 
determined  as  a  result  of  sampling  by 
the  verifying  post  office  is  lower  than 
- 1.5%.  The  commenter  believes  that 
this  would  adversely  impact  mailers  of 
Standard  Mail  (A)  piece/pound  rate 
mailings  because  scale  tolerance  limits 
for  these  lighter  weight  pieces  may 
cause  a  need  for  frequent  adjustments. 

Postage  sampling  results  are  a 
measure  of  the  accuracy  of  a  manifiBst 
mailing  system.  Frequent  adjustments 
indicate  that  a  system  is  not  meeting 
standards,  even  if  those  adjustments  are 
caused  by  scale  tolerance  limits. 
Frequent  adjustments  increase 
adininistrative  costs  for  these  systems 
for  the  mailer  and  the  Postal  Service. 
Most  mailers  who  have  a  problem 
with  weight  tolerances  due  to  the  type 
of  scales  they  use  have  chosen  to 
include  a  weight  factor  that 
automatically  prevents  underpaying 
postage  and  prevents  the  type  of 
frequent  postage  adjustments  being 
eliminated.  Also,  the  change  to  postage- 
based  comparison  sampling  procedures 
will  make  postage  sampling  more 
eccurate.  This  should  eliminate  most 
errors  caused  by  differences  in  scale 
tolerances. 

Given  these  two  approaches,  the 
Postal  Service  does  not  believe  this 
revision  will  have  an  adverse  impact  on 
manifest  mailers.  Also,  as  stated  in  the 
previous  notice,  if  a  normally  accurate 
system  fails,  and  it  can  be  shown  why 
overpayment  occurred,  postage  refunds 
will  be  considered  on  a  case-by-case 
basis  by  the  administoing  rates  and 
classification  service  center. 

The  Postal  Service  will  adopt  the 
Publication  401  revisions  as  proposed. 
These  revisions  will  go  into  effect  with 
the  printing  and  public  release  of  this 
document  which  is  scheduled  for 
December  1997. 
Staiday  F.  Mim, 
Chief  Counsel,  Legislative. 
(FR  Doc.  97-28526  Filed  10-27-97;  8:45  am] 
aajjNO  oooe  mo-is^ 
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SECURITIES  AND  EXCHANGE 
COMMSSION 

Proposed  Collection;  Comment 
Requset 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Pilings  and 
Inibnnation  Sovices.  Washington, 
D.C  20549 

Extension: 
Rul«  17Ad-16.  SEC  File  No.  270-363. 
OMB  Coatrol  Na  3235-0413 

Notice  is  hereby  given  that  purstiant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
(••Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  informaticxi  to  the  OfBce  of 
Mana^ment  and  Budget  for  extension 
and  approvaL 

Rak  17Ad-16    Notice  of  AanmiptiaB 
or  Tenninatioo  of  Traaafcr  Agent 


information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  BarteU,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.  Washington.  IX:  20549. 

Dated:  October  10. 1997. 
Margarat  H.  McFariaad. 
Dtputy  SecTOtmy. 
[FR  Doc  97-28438  Filed  10-27-47;  8:45  ami 


Rule  17Ad-16  under  the  Securities 
Exchange  Act  of  1934,  requires  a 
registered  transfn'  agent  to  provide 
written  notice  to  a  qualified  registered 
securities  depository  when  assuming  or 
terminating  transfer  agent  services  on 
behalf  of  an  issuer  or  when  changing  its 
name  or  address.  These  recordkeeping 
requirements  address  the  problem  of 
certificate  transfiar  delays  caused  by 
transfer  requests  that  are  directed  to  the 
wrong  transfer  agent  or  the  wrong 
address. 

Apprtudmately  450  transfer  agents 
submit  Rule  17Ad-16  notices,  the  staff 
estimates  that  the  average  niunber  of 
hours  necessary  for  each  transfer  agent 
to  comply  with  Rule  17Ad-16  is 
approximately  15  minutes  per  notice  or 
3.5  hours  per  year,  totalling  1,575  hours 
industry-wide.  The  average  cost  per 
hour  is  approximately  $30  per  hour, 
with  the  industry-wide  cost  estimated  at 
.approximately  S47,250.  Howevw,  the 
information  required  by  Rule  17Ad-16 
generally  is  maintained  by  registered 
transfer  agents.  The  amount  of  time 
devoted  to  compliance  with  Rule  17Ad- 
16  varies  according  to  diffraences  in 
business  activity. 

Written  commfflits  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  «vays  to  enhance  the 
quality,  utility,  and  clarity  of  the 


SOCIAL  SECUfVTY  ADMINISTRATION 

Statement  Of  Organization,  Functions 
and  Delegations  of  Auttwrtty 

This  statemoit  amends  part  T  of  the 
Statement  of  the  Organization, 
Fvmctions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  Chapter  TA 
covers  the  Office  of  the  Deputy 
Commissioner  for  Programs  and  Policy. 
Notice  is  hereby  given  that  Subchapter 
TAH,  Office  of  Hearings  and  Appeals,  is 
being  ammided  to  reflect  changes  in  the 
organizatioiial  designations  and 
functional  responsibilities  in  the  Office 
of  Heerings  and  Appeels,  Office  of 
Management  The  changes  are  as 
follows:  Section  TAH.  10  The  Office  of 
Heerings  and  Appeels — (Organization): 

H.  The  Office  of  Management  (TAHE). 
Abolish: 

5.  The  Division  of  S3rstems  Resources 
(TAHE5)  EstiAdish: 

5.  Office  Automation  Support  Staff 
(TAHE7)  Section  TAH.20  The  Office  of 
Hearings  and  Appeals — i^unctirais: 

H.  The  Office  of  Management  (TAHE). 

Delete  from  the  first  sentence 
"systems"  and  replace  with  "office 
automation  support". 

Delete  from  the  second  sentence 
"systems"  and  replace  with  "office 
automation". 

Driele  in  its  entirety: 

5.  The  Division  of  Systeoos  Resources 
(TAHE5).  Establish: 

5.  The  Office  Automation  Support 
Staff  (TAHE7).  Provides  office 
automation  support  to  all  Office  of 
Hearings  and  Appeals  (OHA) 
components.  Serves  as  liaison  between 
the  Office  of  Systems  (OS),  SSA  and  the 
OHA  end-user  community  in 
identifying  operational  requirements 


and  implementation  of  applications 
developed  by  OS.  Manages  OHA 
Automated  Data  Processing  (ADP) 
resource  allocations  and  directs  the 
operations  of  the  Model  Hearing  OffioC 
Provides  logistical  support  to  OS  during 
the  implementation  of  new  applications 
and  technology.  Administers  the  OHA 
systems  security  programs.  Maintains 
the  local  networks  located  in  OHA 
Headquarters  and  provides  support  to 
the  end-users.  Manages  the  OHA 
Information  Technology  Systems  (ITS) 
small  purchase  budget  allocated  to  OHA 
byOS  and  provides  input  to  and  cost 
benefit  analysis  for  the  budget 
submission.  Maintains  the  OHA  ITS 
inventory  and  provides  updates  to  the 
SSA  inventory  maintained  by  OS. 
Develops  and  conducts  end-user 
training  and  arranges  for  the  delivery  of 
appropriate  training.  Maintains  liaison 
with  OHA  regional  systems  staffs  and 
Headqtiarters  staffs  for  the  purpose  of 
identifying  operational  prt^lems  or 
needs  and  makes  recommendations  to 
OS  to  resolve  outstanding  issues. 

Dated:  September  22. 1997. 
PaaiaBarMS, 

Deputy  Commmioner  for  Human  Aaaomoas. 
(FR  Doc.  97-28495  Filed  10-27-97;  8:45  am) 


DEPARTMBfT  OF  STATE 
[PuMte  Nelioe  Na  2823] 

Shipping  Coordinaling  Commlttaa 
Suticommittae  on  Standards  of 
Training  and  Watchitaaping;  Notica  of 


The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9:30  AM  on  Wednesday. 
December  3, 1997,  in  Room  6319  of  the 
United  States  Coast  Guard  Heedquarters 
Building.  2100  2nd  Street  SW.. 
Washington,  DC  20593-0001.  The 
primary  purpose  of  the  meeting  is  to 
prepare  for  the  twenty-ninth  session  of 
the  International  Maritime  Organization 
(IMO)  Sub-Committee  on  Standards  of 
Training  and  Watchkeeping  (STW)  to  be 
held  at  IMO  from  January  12  to  16. 
1998.  Preparations  for  the  Joint  IMO/ 
ILO  Worldng  Group  on  Standard  format 
for  work  hour  records,  w^ch  will  be 
held  at  IMO  from  January  19  to  23,      . 
1998,  will  also  be  discussed. 

The  primary  matters  to  be  considered 
include: 

1.  Review  of  IMO  guidance  on 
priiKdples  of  safe  manning  (i.e..  crew 
size): 

2.  Work  «wTian«Hng  from  the  1995 
Conference  of  Parties  to  the 
International  Convention  on  Standards 
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of  Training.  Certification  and 
Watchkeeping  (STCW),  including 
consideration  of  training  requiranents 
for  maritime  pilots; 

3.  Maritime  safety  training  for    ' 
personnel  on  Mobile  Offshore  Units 
(MOU/MODUs): 

4.  Bulk  carrier  safety; 

5.  Training  record  boolcs;  and 

6.  Guidance  associated  with  the 
International  Convention  on  Standards 
of  Training.  Certification  and 
Watchkeeping  for  Fishing  Vessd 
PoBonnel  (STCW-F  Conventicm,  as 
adopted  by  the  1995  conference;  not  yet 
latffied  or  in  force). 

Membos  of  the  public  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
room.  Interested  persons  may  seek 
information  by  writing:  Mr.  Christopher 
Young.  U.S.  Coast  Guard  (G-^OS-1), 
Room  1210,  2100  Second  Street  SW.. 
Washington.  DC  20593-0001  or  by 
calling:  (202)  267-0229. 

Dated:  October  16, 1097. 
SttfkmhLMOkr. 

ExBcuUve  Secretary.  Shipping  Coordirtating 
Coaunittee. 

(FR  Doc  97-28511  Filed  10-27-97;  8:45  am] 
iGOK«n»4r-M 
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OFFICE  OF  THE  UNTTED  STATES 
TRADE  REPRESENTATIVE 

[DodiMNa  301-115] 

InWaHon  of  Section  302  Invaatigation 
and  Raquaat  for  Pulilc  Commant 
Korean  Barrtars  to  Aulo  importa 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  initiation  of 
investigation;  request  for  written 
conunmts. 


:  The  United  States  Trade 
Representative  (USTR)  has  initiated  an 
investigation  under  section  302(bXlKA) 
of  the  Trade  Act  of  1974.  as  amended 
(the  Trade  Act),  with  respect  to  certain 
acts,  policies  and  practices  of  the 
Government  of  the  Republic  of  Korea 
that  pose  berriers  to  imports  of  U.S. 
autos  into  the  Korean  market  USTR 
invites  written  comments  on  the  matters 
being  investigated. 

DATES:  This  investigation  was  initiated 
on  Octobw  20. 1997.  Written  onnments 
from  interested  penons  are  due  on  or 
before  noon  on  Tuesday.  December  2, 
1997. 


;  Office  of  the  United  States 
Trade  Representative,  600  17di  Street. 
NW,  Washington.  DC  20508. 
FORFURTMER  arOWHATlON  CONTACT: 
Sean  Murphy.  Office  of  Asia  and  the 


Pacific.  (202)  395-8813,  or  Goalyn 
Ritter.  Office  of  the  General  Counsel. 
(202) 395-6800. 

SUPPLEMENTARY  i«^MMATION:  Executive 
Order  No.  12901  of  March  3, 1994,  as 
extended  by  Executive  Order  No.  12973 
of  September  27, 1995,  r^arding  the 
"Siqier  301"  aimual  review,  provides 
bt  the  USTR  to  identify  priority  foreign 
coimtry  practices,  the  eliminaticm  of 
which  is  likely  to  have  the  most 
significant  potential  to  increase  United 
States  exports,  either  directly  or  through 
the  establishment  of  a  beneficial 
precedent  Acctndingly,  on  October  1, 
1997.  the  USTR  identified  as  a  "priority 
foreign  country  practice*'  the 
Government  of  the  R^niblic  of  Korea's 
barriers  to  auto  imports.  (See  62  FR 
52604  of  October  8, 1997).  Specific 
Korean  practices  of  concern  include  an 
•nay  of  cumulative  tariff  and  tax 
disincentives  that  disproportionately 
affact  imports,  (merous  and  costly  auto 
standards  and  certificaticm  procedures, 
auto  financing  restrictions,  and  a 
climate  of  bias  against  imported 
vehicles  that  Korean  offidals  have  not 
effectively  addressed.  While  some  of 
these  barriers  were  addressed  in  a  1995 
bilateral  agreement  between  the  United 
States  and  Korea,  implementation  of 
that  agreonent  has  been  disappointing. 
especiaUy  as  new  practices  have  been 
introduced  that  undermine  the  1995 
agreement  Furthermore,  imported 
passenger  vdiicles  continue  to  represent 
less  than  one  percent  of  the  Korean 
mariurt  Although  some  progress  was 
made  dtuing  recent  bilateral 
n^otiations  to  improve  market  access 
in  Korea  for  foreign  automobiles,  Korea 
was  not  prepared  to  undeitalce  the 
reforms  which  are  necessary  Cor  real 
opening  of  its  autos  market 

Inveatigation  and  CoBsuMatioiie 

Executive  Order  No.  12901  requires 
the  USTR  to  initiate  an  investigation, 
pursuant  to  section  302(bXlKA)  of  the 
Trade  Act  of  any  "priorify  fbreign 
country  practices."  On  October  20. 
1997,  the  USTR  initiated  an 
investigation  with  respect  to  certain 
acts,  policies  and  practices  of  the 
Government  of  the  Republic  of  KcHea 
that  pose  barriers  to  imports  of  U.S. 
autos  into  the  Korean  mari»t  Pursuant 
to  section  303(a)  of  the  Trade  Act  the 
USTR  will  seA  consultations  with  the 
Govemmfflit  of  Korea  concerning  the 
issues  under  investigation.  USTR  will 
seek  information  and  advice  from  the 
appropriate  representatives  provided  for 
under  section  135  of  the  Trade  Act  in 
prepering  the  U.S.  presentations  for 
such  consultations. 


Pnhlic  Comment 
SobmiasiQiis 

Interested  persons  are  invited  to 
submit  written  conunents  on  the  acts, 
policies  and  practices  of  the 
Government  of  Korea  that  are  the  « 
subject  of  this  investigation,  including 
the  amount  of  burden  or  restriction  on 
U.S.  commerce  caused  by  these  acta, 
policies  and  practices,  and  the 
detominations  required  under  section 
304  of  the  Trade  Act  regarding  whether 
they  are  actionable  under  section  301 
and.  if  affirmative,  the  appropriate 
action  to  take  in  response. 

Commento  must  be  filed  in 
accordance  with  the  requirements  set 
forth  in  15  CFR  §  2006.8(b)  and  aie  due 
no  later  than  noon  on  Ttiesday, 
December  2, 1997.  Comments  must  be 
in  English  and  provided  in  twenty 
copies  to:  Office  of  the  General  Counsel. 
Attn:  Korea  Auto  Investigation.  Room 
223.  USTR,  600  17th  Street  NW, 
Washington.  DC  20508. 

Commento  will  be  placed  in  a  file 
(Docket  301-115)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  1006.15  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
in  a  contrasting  coIot  ink  at  the  top  of 
each  pege  on  eech  of  20  copies,  and 
must  be  a  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information.  The 
Nonconfidential  summary  shall  be 
placed  in  the  file  that  is  open  to  public 
inspecti<m.  An  appointment  to  review 
the  docket  (Docket  No.  301-115)  may  be 
made  by  calling  Brenda  Webb  (202) 
395-6186.  The  USTR  Reading  Room  is 
open  to  the  public  from  9:30  a.m.  to  12 
noon  and  IKX)  p.m.  to  4:00  p.m., 
Monday  throu^  Friday,  and  is  located 
in  Room  101. 
bvi^A-WOUaaMae. 
Otaiixaan.  Section  301  Coaun^tee. 
(FR  Doc  97-28434  Filed  10-27-97;  8:45  em) 


D9ARTMEMT  OF  THE  TREASURY 

SubmMon  lor  OMB  Raviaw; 
Commant  RaQuaat 

September  21, 1997. 

The  Department  of  Treasury  has 
sulunitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  suhmissionls) 
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may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avmua,  NW., 
Washington.  DC  20220. 

Bureau  of  The  PobUc  Debt  (BPD) 

OhfB  Number:  1535-0009. 

Form  Number:  PD  F  1851. 

Type  of  Review:  Extension. 

Title:  Request  for  Reissue  of  United 
States  Savings  Bonds/Notes  in  the  Name 
of  Trustee  or  Personal  Trust  Estate. 

Description:  The  form  is  used  to 
request  reissue  savings  bonds/notes  in 
the  name(s)  of  the  trustee(s)  of  a 
personal  trust  estate. 

Respondents:  Individuals  or 
households. 

Estimated  NunUter  of  Respondents: 
55.000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
13,750  hours. 

OMB  Number:  1535-0068. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Governing  Book- 
Entry  Treasury  Bonds,  Notes  and  Bills. 

Description:  The  information  is 
requested  to  establish  an  investor's 
Treasury  Account;  to  dispose  of 
securities  upon  the  owner's  request: 
and,  to  determine  entitlement  securities. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit; 
Not-for-profit  institutions.  State,  Local 
or  Tribal  Government. 

Estimated  Number  of  Respondents: 
75.000. 

Estimated  Burden  Hours  Per 
Response:  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8,775  hours. 

OA4B  Number:  1 535-0087. 

Form  Number:  None. 

T^pe  o/ Review.- Extension. 

Title:  Payment  by  Banks  and  Other 
Financial  Institutions  of  United  States 
Savings  Bonds  and  Notes  (Freedom 
Shares). 

Description:  Qualified  financial 
institutions  are  authorized  to  redeem 
eligible  savings  bonds  and  notes,  and 
receive  settlement  through  the  Federal 
Reserve  check  collection  system. 

Respondentsj  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
48.430. 

Estimated  Burden  Hours  Per 
Response:  4  seconds. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
83.192  hours. 

Qearance  Officer:  Vidd  S.  Thorpe 
(304)  480-6553,  Bureau  of  the  Public 
Debt.  200  Third  Street,  Parkersburg, 
West  VA  26106-1328. 

OMB  Reviewer  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
Late  K.  HoUaad. 

Departmental  Reports,  UaitagBtnent  Officer. 
[PR  Doc  97-28516  FUwi  10-27-97;  8:45  u&l 
HUMS  COOS  4Sia-4»^ 


DEPARTMENT  OF  THE  TREASURY 

Submtsaion  for  OMB  Revl— r; 
Cofmnent  ReQueet 

October  21, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
PaperworiiL  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
railing  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addiesaed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Traasiuy.  Room  2110. 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in 
November  1997  timeframe,  the 
Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  November  3,  1997.  To  obtain  a  copy 
of  this  study,  please  contact  the  Intenud 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below . 

Intnnal  Revenue  Service  (DtS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  97-022-G. 

Type  of  Review:  Revision. 

Title:  1997  Telephone  Routing 
Interacti\  "  system  (TRIS)  View  Debit 
Application  Customer  Satisfactian 
Survey. 

Description:  The  purpose  of  the 
survey  is  to  assess  the  level  of  ease  and 
satisfaction  with  using  the  View  Debit 
application. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1.260. 

Estimated  Burden  Hours  Per 
Response:  1  minute. 


Frequency  of  Response:  Other  (one 
time  only). 

Estimated  Total  Reporting  Burden:  21 
hours. 

Qearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue. 
N.W..  Wellington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
LoH  K.  Holland. 

Departmental  Repoits  lAutagament  Officer. 
(FR  Doc  97-28517  FU«1 1(^27-97;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  ftovlsw, 
Conwnsnt  Request 

Octobar21.1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  siuvey  described  below  in 
November  1997  timeframe,  the 
Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  November  3,  1997.  To  obtain  a  copy 
of  this  study,  please  contact  the  Internal 
Revenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Protect  Number:  M:SP:V  97-023-G. 

Type  of  Review:  Revision. 

Title:  1997  Telephone  Routing 
Interactive  System  (TRIS)  Refund  Trace 
Application  Customer  Satisfiaction 
Survey. 

Description:  The  purpose  of  the 
siu~vey  is  to  assess  the  level  of  ease  and 
satisfaction  with  using  the  Refund  Trace 
application. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
882. 
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Estirrtated  Burden  Hours  Per 
Response:  1  minute. 

Frequency  of  Response:  Other  (one 
time  only). 

Estimated  Total  Reporting  Burden:  15 
hours. 

Clecaance  Officer.  Garrick  Shear  (202) 
622-3869.  Intwnal  Revenue  S«rvice. 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
LotoK-HoUaiid. 

Departmental  Reports  Managemmtt  Officer. 
(FR  Doc  97-28518  Piled  10-27-97;  8.-45  am] 


DEPARTMENT  OF  THE  TREASURY 

oumnissioii  lor  umb  hsviswj 
Cominsnl  Rsqusst 

October  21. 1997. 

Hie  Department  of  Treasury  has 
submitted  the  following  public 
information  coUection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  hated.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  Yoric 
Avenue.  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in 
November  1997  timeframe,  the 
Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  coUection 
by  November  3. 1997.  To  obtain  a  copy 
of  this  study,  pleeae  contact  the  Internal 
Revenue  Sravice  Qearance  Officer  at  the 
address  listed  below. 


Interaal 


)  Service  (IRS) 


(MB  Number.  1545-1432. 

Project  Number  M:SP:V  97-024-G. 

Type  of  Review:  Revision. 

Title:  1997  Telephone  Routing 
Interactive  System  (TRIS)  View  Credit 
Application  Customer  Satisfaction 
Survey. 

Description:  The  purpose  of  the 
survey  is  to  assess  the  level  of  ease  and 
satisfaction  wfith  using  the  View  Credit 
application. 

Respondents:  Individuals  or 
households. 


Estirrtated  Number  of  Respondents: 
1.260. 

Estimated  Burden  Hours  Pm 
Response:  1  minute. 

Frequency  of  Response:  Other  (one 
time  only). 

Estimated  Total  Repmting  Burden:  21 
hours. 

Cfeonuice  Officer.  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Coostitution  Avenue. 
N.W..  Washingtm.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt* 
(202)  395-7880,  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building.  Washington. 
DC  20503. 
LoiBK.Holla^ 

Departmental  Reports  Managunent  Officer. 
(FR  Do&  97-28519  Hlad  10-27-97;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 


Submission  for  OMB 
Commsnt  RsQUSSt 

October  21. 1997. 

The  Department  of  Tkeesuiy  has 
sulnnitted  the  following  public 
infiormation  coUection  requirement(s)  to 
OMB  for  review  and  clearance  undw  the 
Paperwork  Reduction  Act  of  1995. 
PubUc  Law  104-13.  Copies  of  the 
submiasion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Offico'  listed.  Comments  regarding  this 
information  coUection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer.  Department  of  the 
Treesuiy,  Room  2110. 1425  New  York 
Avenue.  NW.,  Washington.  IX:  20220. 

Special  Request:  In  order  to  conduct 
the  surrey  described  below  in 
November  1997  timeframe,  the 
Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  coUection 
by  Novonber  3, 1997.  To  obtain  a  copy 
of  this  study,  please  contact  the  Intenial 
Revenue  Service  Qearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

(MB  Number:  1545-1432. 

Prefect  Number:  M:SP:V  97-024-G. 

TVpe  of  Review:  Revision. 

"ntle:  1997  Telephone  Routing 
hiteractive  System  (TRIS)  Refill^ 
Releese  Application  Customer 
Satisfaction  Survey. 

Description:  The  puipose  of  the 
survey  is  to  assess  the  level  of  ease  and 
satisfaction  with  using  the  Refund 
Release  application. 

Responaents:  Individuals  or 
households. 


Estimated  Number  of  Respondents: 
1.260. 

Estimated  Burden  Hours  Per 
Response:  1  minute. 

nequency  of  Response:  Other  (one 
time  only). 

Estimated  Total  Reporting  Burden:  21 
hours. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue, 
N.W..  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Manwgemait 
and  Budget.  Room  10226,  New 
Executive  Office  BuUding.  Washington, 
DC  20503. 
Loia  K.  HoOaBd. 

Departmental  Reports  Maoagemeat  Officer. 
(FR  Doc  97-28520  Filed  10-27-97;  8:45  am] 


DEPARTMBIT  OF  THE  TREASURY 


Commsnt  Rs^usst 

Octobar21.1997. 

The  Department  of  Treesury  has 
submitted  the  foUowing  public 
information  coUection  rBquirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
PuhUc  Law  104-13.  Copies  of  the 
submi8sion(s)  may  be  (wtained  by 
calUng  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  reoarding  this 
information  coUection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  WMhington.  DC  2022a 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in 
November  1997  timeframe,  the 
Department  of  the  Treasury  is 
requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  infannation  coUecticm 
by  November  3, 1997.  To  obtain  a  copy 
of  tills  study,  please  contact  the  Internal 
Revenue  Service  Qearance  Officer  at  the 
address  listed  below. 

Iitlenial  Revenue  Service  (IRS) 

OMB  Nundxr  1545-1432. 

Pn^ect  Number  M:SP:V  97-026-G. 

TVpe  of  Review:  Revision. 

Title:  1998  TeleFlle  Automated 
Customer  Satisfaction  Survey. 

Description:  The  purpose  of  tlie 
survey  is  to  assess  the  level  of  ease  and 
satisfaction  with  using  the  TdeFile 
program. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents:*  - 
4375. 
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Estimated  Burden  Hours  Per 
Response:  1  minute. 

Frequency  of  Response:  Other  (one 
time  only). 

Estimated  Total  Reporting  Burden: 
156  hours. 

Chanmce  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington.  DC  20224. 

QMB  Reviewer:  Alexander  T.  Hunt 
(202]  J95-7860,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoOaad, 

Departmental  Reports  ktaitagement  Officw. 
(FK  Ddc  97-2S521  PUsd  10-27-97: 8:45  am] 


D^ARTMENT  OF  THE  TREASURY 
oubfiiMMon  to  OMB  for  Rcvtawj 

COflHIMdl  ROQIMSt 

OctoiMr  21. 1907. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
subnussion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Qearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  YoA 
Avenue,  NW.,  Washington,  DC  20220. 

iBtsraal  Reveans  Servke  (IKS) 

OAfB  Number:  1545-0794. 

Regulation  Project  Number  LR-311- 
81  Final  (TD  7925). 

Type  of  Review:  Extension. 

Title:  Penalties  for  Underpayment  of 
Deposits  and  Overstated  Deposit  Claims, 
and  Time  for  Filing  Information  Returns 
of  Owners,  Officers  and  Directors  of 
Foreign  Corporations. 

Description:  Section  6046  requires 
information  returns  with  respect  to 
certain  foreign  corporations  and  the 
regulations  provide  the  date  by  which 
these  returns  must  be  filed.  Section 
6656  provides  penalties  with  respect  to 
fatilure  to  properly  satisfy  tax  deposit 
obligations  and  the  regulations  provide 
the  method  for  applying  relief  from 
these  penalties. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit 

Estimated  Number  of  Respondents: 
60,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
30,000  hours. 

OMB  Number:  1545-1093. 

Regulation  Project  Number:  IA-56-87 
and  IA-53-87  Final. 

Type  of  Review:  Extension. 

"ntle:  Minimum  Tax— Tax  Benefit 
Rule. 

Description:  Section  58(h)  of  the  1954 
Internal  Revenue  Code  provides  that  the 
secretary  shall  provide  for  adjusting  tax 
preference  items  where  such  items 
provided  no  tax  benefit  for  any  taxable 
year.  This  regulation  provides  guidance 
for  situations  where  tax  preference 
items  provided  no  tax  benefit  because  of 
available  credits  and  describes  how  to 
claim  a  credit  or  refund  of  minitinim  tax 
paid  on  such  preferences. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  Other  (one- 
time claim  for  credit  or  refund). 

Estimated  Total  Reporting  Burden:  40 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Intomal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW.  Washington,  DC  20224. 

OMB  Reviewer  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Loia  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-28522  Filed  10-27-97;  8:45  am] 
■UJNQ  COOS  4SM-S1-P 


DEPARTMENT  OF  THE  TREASURY 
[TiMMry  Order  NumlMr  111-4n) 

Temporary  Arrangomants  for 
Functions  Relating  to  Tax  Policy, 
Authority  Delegation 

October  22. 1997. 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  the  Treasury,  including  the 
authority  vested  by  31  U.S.C  321(b), 
and  notwithstanding  Treasury  Order 
(TO)  101-05,  it  is  ordered  that  the 
follovring  arrangements  shall  be 
temporarily  in  effect  with  respect  to  tax 
policy  functions. 

1.  The  Senior  Advisor  for  Policy,  in 
the  Office  of  Tax  Policy,  shall  report 
through  the  Deputy  Secretary  to  the 
Secretary,  and  shall  be  authorized  to  use 
the  titie  of.  and  sign  all  correspondence 
as.  Acting  Assistant  Secretary  (Tax 
Policy). 


2.  All  duties  and  powers  of  the 
Assistant  Secretary  (Tax  Policy), 
including  all  powers  and  duties 
described  in  TO  111-01.  dated  March 
16, 1981,  shall  be  carried  out  by  the 
Acting  Assistant  Secretary  (Tax  Policy). 

3.  The  Deputy  Assistant  Secretary 
(Tax  Policy),  the  Deputy  Assistant 
Secretary  (Tax  Analysis),  and  the 
Deputy  Assistant  Secretary 
(International  Tax  ASairs)  shall  report 
to  the  Acting  Assistant  Secretary  (Tax 
Policy). 

4.  Redelegation.  The  duties  and 
powers  assigned  by  this  Order  may  be 
redelegated.  Any  such  redelegation  shall 
be  in  writing. 

5.  Effective  Date.  The  foregoing 
arrangements  shall  be  efiiective 
immediately.  To  the  extent  that  any 
action  heretofore  taken  consistent  with 
this  Order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

6.  Cancellation.  TO  1 1 1-02, 
"Temporary  Arrangements  for 
Functions  Relating  to  Tax  Policy,"  dated 
June  12. 1996.  is  superseded.  This 
temporary  Order  shall  terminate 
without  any  further  action  when  a  new 
Assistant  Secretary  (Tax  Policy) 
executes  the  oath  of  office. 

mahmtZ.  MaMm, 

Secretary  of  the  Treasury. 

[FR  Doc  97-28513  Filed  10-27-87;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Cuetoms  Sarvica 

Faa  for  Cuatoms  Sarvlcaa  at  Um 
Airporta 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  General  notice. 

SUMMARY:  This  document  advises  the 
public  of  an  increase  in  the  fee  charged 
for  Customs  services  that  are  made 
available  at  user  Cae  airports  pursuant  to 
19  U.S.C  58b.  The  fee  reflects  the 
annual  cost  of  providing  one  Customs  %"-  <" 
inspector  at  a  user  fee  airport  on  a  full- 
time  basis.  The  increase  in  the  unniml 
fiae  is  necessary  to  cover  all  costs 
currendy  incurred  by  Customs  in 
providing  inspectional  services  at  user 
fee  airports,  as  mandated  by  the  statute. 

ffFECnVE  DATE:  The  new  fee  is  efiiective 
October  1. 1997.  and  will  be  reflected  in 
quarterly  user  fee  airport  billings  issued 
on  or  after  that  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Ross.  Office  of  Finance  (202- 
927-0123). 
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SUPPLBIGNTARY  INFORMATION: 
Backgrooiid 

Section  236  of  the  Trade  and  Tariff 
Act  of  1984  (Public  Law  98-573.  98  Stat 
2992).  as  amended  (codified  at  19  U.S.C 
58b).  authorizes  the  Secretary  of  the 
Treasury  to  make  Customs  services 
available  and  charge  a  fee  for  the  use  of 
such  services  at  certain  specified 
airports  and  at  any  other  airport 
seaport,  or  other  fecility  designated  by 
the  Secretary  pursuant  to  criteria  set 
forth  in  the  statute.  The  statute  further 
provides  that  the  fee  charged  thereunder 
shall  be  in  an  amount  equal  to  the 
expenses  incurred  by  the  Secretary  in 
providing  the  Customs  services  at  the 
airport  seaport,  or  other  fecility. 
including  the  salary  and  expenses  of 
individuals  employed  by  the  Secretary 
to  provide  the  Customs  services. 

The  Commissioner  of  Customs  has 
designated  a  number  of  airports  within 
the  United  States  as  "user  fee  airports" 
pursuant  to  the  authority  set  forth  in  19 
U.S.C.  58b  which  has  been  delegated  by 
the  Secretary  of  the  Treasury  to  the 
Commissioner.  Section  122.15  of  the 
Customs  Regulations  (19  CFR  122.15) 
concerns  user  fee  airports  and  includes 
a  list  of  designated  user  fee  airports. 
Although  there  are  no  other  provisions 
within  the  Ciistoms  Regulations  that 
deal  specifically  with  user  fee  airports, 
each  Memorandum  of  Agreement 
between  the  concerned  airport  authority 
and  Customs,  under  which  each  user  fee 
airport  is  established,  sets  fiarth  the 
responsibilities  of  both  Ciistoms  and  the 
airport  which  include  an  agreement  by 
airport  to  pay  a  flat  annual  fee 
(established  at  $74,905  for  Fiscal  Yeer 
1997  w^iich  ended  on  September  30, 
1997)  to  cover  the  salary  and  benefits 
costs  of  one  fiill-time  iiupector,  plus 
any  related  costs  for  travel, 
transportation,  pet  diem  and  cost-of- 
living  allowances,  and  an  agreement  by 
Customs  to  provide  8  hours  of  service 
per  day,  Monday  through  Friday,  for  a 
total  of  40  hours.  Each  Memorandum  of 
Agreement  further  provides  for  an 
increase  in  the  annual  fee  as  may  be 
necessary  to  reflect  any  increase  in  the 
costs  to  Customs  for  providing  the 
services,  as  required  by  the  statute. 

Adjnstment  of  Ananal  User  Fee  Airport 
Fee 

Based  on  a  review  of  the  annual  fee 
charged  in  Fiscal  Year  1997  with 
reference  to  the  actual  salaries  and 
expenses  for  Customs  personnel 
assigned  to  user  fee  airports  as  of  April 
30. 1997.  Customs  has  determined  that 
the  annual  fee  should  be  increased  to 
$78,500  in  order  toYeflect  the  true  costs 
to  Customs  in  providing  Customs 


services  at  user  fee  airports.  The  new 
annual  fee  is  efiiective  October  1. 1997. 
and  will  be  reflected  in  quarterly  user 
fee  airport  billings  issued  on  or  after 
that  date. 

Datad:  OctobK  22. 1997. 
ViBcaHs  L.  Goarl, 

Assistant  CMnmissiona;  Office  of  Finance. 
(FR  Doc.  97-28489  Filed  10-27-«7;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 


Llva  Entry  Raciuiraniani  for  Noi^ 


AflgNCY:  U.S.  Customs,  Deportment  of 
the  Treasury. 

ACTION:  Notice  of  meeting  and  request 
for  oonunent 

summary:  In  its  efforts  to  redesign  the 
trade  compliance  process.  Customs 
would  like  to  develop  a  mcHe  efficient 
way  to  {uocess  non-automated  entry  and 
entry  sunmiary  documents.  This  notice 
announces  that  a  public  meeting  will  be 
in  Heering  Room  B  of  the  Interstate 
Commerce  Commission  Building  in 
Washington,  D.C.  commsnciDg  at  9:30 
ajXL  on  Friday.  November  14. 1997.  The 
purpose  of  this  meeting  is  to  (1)  discuss 
a  possible  change  in  r^pilations  to 
require  all  non-outooiated  entry 
documents  to  be  filed  as  entry/entry 
summaries  before  the  releese  of 
merchandise;  (2)  discuss  difiiaiing 

Jtublic  interpretations  of  this  issue  and 
3)  explore  options  for  clarifying  the 
diffsring  interpretatimu.  Due  to 
limitations  (m  available  seating,  those 
planning  to  attend  are  requested  to 
notify  Customs  in  advance.  Written 
comments  will  also  be  accepted  at  the 
hearing  and  by  moiL 
DATES:  Meeting  will  take  place  cm 
November  14, 1997,  from  9:30  a.m.  to 
11:30  p.m.  Written  conmients  should  be 
received  on  or  before  November  30, 
1997,  to  be  assured  of  consideration  in 
the  development  of  any  proposed 
amendment  to  the  current  regulations. 
ADDRESSES:  Meeting  will  be  held  in 
Hearing  Room  B  of  the  Interstate 
Commerce  Commission  Building  at  12th 
Street  and  Constitution  Avenue.  NW, 
Washington.  D.C  Written  comments 
regarding  this  notice  should  be 
addressed  to  Ms.  Brenda  Brockman, 
U.S.  Customs  Service.  Room  B-102. 
1301  Constitution  Avenue,  Washington, 
DC  20229. 
FOR  FURTHER  WTOHMATION  CONTACT: 

To  attend  the  hearing,  please  notify 
Ms.  Tonda  Moton  at  (202)  927-1676. 


For  operational  or  policy  issues:  Ms. 
Kathryn  Dapkins  at  (202)  927-0333. 

For  regulatory  issues:  Ms.  Gina  Grier 
at  (202)  927-2397. 

SU^m^MBITARY  STORMATION:  In 
accordance  with  the  Customs 
Modernization  provisions  (the  Mod  Act) 
of  the  North  American  Free  Trade 
Agreement  Implementation  Act,  wdiich 
gives  Customs  the  fiexibility  to  tailor  its 
commercial  operations  to  meet  its  needs 
and  capabilities.  Customs  has 
undertaken  an  eSort  to  redesign  the 
entry  process.  While  the  ma^nity  of  all 
entry  summaries  are  sent  to  Customs 
electronicaUy  via  the  Automated  Bndcer  ^ 
Interface  (ABI).  the  remaining 
summaries  are  stiU  submitted  as  non- 
automated  documents.  Customs  is 
cunentfy  reconsidering  tibe  pmressing 
of  non-ABI,  fiiUy  paper  entry 
documents. 

Importers  currendy  have  the  option  of 
filing  formal,  non-ABI  entries  by  one  of 
the  following  two  methods:  (1)  The 
entry  (CF  3461)  is  submitted  to  Customs 
to  t^tain  release  of  the  merchandise, 
and  the  entry  summary  (CF  7501)  olcmg 
with  payment  of  duties,  foes,  and  taxes, 
is  submitted  widtin  ten  business  days  of 
the  dMe  of  the  entry  (date  of  release  (rf 
the  merchandise);  or  (2)  dw  entry/entry 
summary  (generally  lefciied  to  as  a 
"live"  entry),  along  with  pavment  of 
duties,  fees,  and  taxes,  is  safamittad  to 
Customs  to  obtain  the  combined  efiact 
of  processing  die  documents  and  paying 
the  duties  and  then  obtaining  roiease  of 
the  merchandise. 

When  a  non-ABI  entry  is  filed. 
Customs  manually  enters  data  from  die 
entry  documents  into  its  automated 
system.  When  the  entry  summary  is 
submitted.  Customs  again  enters  data 
manually,  this  time  from  the  summary, 
into  its  automated  system.  This  process 
of  handling  the  entry  documents  twice 
is  inefficient  and  biudensome.  It  also 
hinders  Customs  ability  to  perform  the 
enforcement  activities  which  are  a  part 
of  its  mission. 

Customs  would  like  to  streamline  this 
process  by  reqidring  importers  who  file 
non-automated  entry  documents  to  file 
them  as  entry /entry  summaries,  along 
with  all  documentation  and  estimated 
duties,  fees,  and  taxes,  prior  to  the 
releese  of  the  merchandise.  This  type  of 
"live  entry"  would  reqiiire  only  one- 
time processing  by  Customs,  thereby 
decreesing  the  amount  of  time  spent  on 
these  non-automated  documents  and 
freeing  up  resources  for  other  work. 
This  one-time  processing  would  allow 
Customs  to  more  effidenUy  handle  the 
increase  in  importations  within  current 
resource  levels.  For  importers  who  file 
non-automated  entry  docimients.  the 
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two-step  process  of  submitting  the  CF 
3461  to  obtain  release  of  goods,  and 
then,  within  ten  business  days, 
submitting  the  CF  7501  entry  summary 
with  payment  of  duties,  fees,  and  taxes, 
would  be  eliminated. 

Customs  ability  to  enforce  trade  laws . 
would  also  be  enhanced  if  the  entry/ 
entry  summary  were  submitted  prior  to 
the  release  of  the  merchandise.  The 
information  on  entry  simunaries  tends 
to  be  more  complete  and  acciuate  than 
that  on  entries.  Having  better  data  up 
front  would  make  it  easier  for  Ctistoms 
to  pinpoint  compliance  problems, 
ensure  admissibility,  and  verify  bond 
sufficiency,  as  these  types  of  checks  are 
performed  manually  with  non- 
automated  entries. 

Customs  will  hold  a  public  meeting  to 
discuss  a  possible  change  in  regulations 
to  require  all  non-automated  entry 
documents  to  be  filed  as  entry/entry 
summaries  before  the  release  of 
merchandise.  This  meeting  will  begin 
with  a  brief  description  of  possible 
proposals,  followed  by  time  for  the  trade 
conununity  to  ask  questions  and 
provide  comments.  Those  wishing  to 
provide  verttal  comments  should  so 
indicate  when  making  seating 
reservations,  and  should  also  submit 
their  conmients  in  writing.  Because 
seating  is  limited,  reservations  will  be 
required.  Individuals  planning  to  attend 
are  requested  to  notify  Ms.  Tonda 
Motoo  by  fax  at  (202)  927-1363  or  by 


phone  at  (202)  927-1676.  Written 
comments  will  be  considered  in  the 
development  of  any  proposed 
amendment  to  the  current  regulations, 
but  will  not  be  responded  to 
individually. 

Dated:  October  21, 1097. 

Chariaa  W.  Wimrood. 

Assistant  Coaunisskmar.  Office  of  Strategic 
Trade. 

rFR  Doc.  97-28491  Filed  10-27-97;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 


Traaatiry  Currant  Vaiua  of  Fimda  Rata 

AQENCV:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACTION:  Notice  of  rate  for  use  in  Federal 
debt  collection  and  discount  evaluation. 


r:  Pursuant  to  section  11  of  the 
Debt  Collection  Act  of  1982  (31  U.S.C. 
3717).  the  Secretary  of  the  Treasury  is 
responsible  for  computing  and 
publishing  the  percentage  rate  to  be 
used  in  assessing  interest  charges  for 
outstanding  debte  on  claims  owed  the 
Govenunent  Treasiuy's  Cash 
Management  Regulations  (I  TFM  6- 
8000)  also  prescribe  use  of  this  rate  by 
agencies  as  a  comparison  point  in 
evaluating  the  cost-«£foctiveness  of  a 


cash  discount  Notice  is  hereby  given 
that  the  applicable  rate  is  5  percent  for 
calendar  year  1998. 

DATES:  The  rate  will  be  in  effect  for  the 
period  beginning  on  January  1, 1998  and 
ending  on  December  31, 1998. 

FOR  FURTMER  MPORMATKM  CONTACT: 
Inquiries  should  be  directed  to  the 
Program  Compliance  ft  Evaluation 
Division,  Financial  Management 
Service.  Department  of  the  Treasury, 
401  14th  Street,  SW.,  Washington,  DC 
20227  (Telephone:  (202)  874-6630). 

SUPPLEMBfTARV  MFORMATION:  The  rate 
reflects  the  current  value  of  funds  to  the 
Treasury  for  use  in  connection  with 
Federal  Cash  Management  Systems  and 
is  based  on  investment  rates  set  ^r 
purposes  of  Pub.  L.  95-147,  91  Stat. 
1227.  Computed  each  year  by  averaging 
investment  rates  for  the  12-month 
period  ending  every  September  30  for 
applicabilify  efiective  January  1,  the  rate 
is  subject  to  quarterly  revisions  if  the 
annual  average,  on  the  moving  basis, 
changes  by  2  per  centum.  The  rate  in 
effect  for  calendar  year  1998  reflects  the 
average  investment  rates  for  the  12- 
month  period  ended  September  30, 
1997. 

Dated:  Octobw  23, 1907. 
Larry  D.  Stimt. 

AsgiMtantCtMimissioner  Federal  Fbtanee. 
(FR  Doc  07-28533  Filed  10-27-07;  8:45  am} 


Corrections 


Fadarall 

VoL  62.  Na  206 

Tuesday.  October  28.  1007 


Thft  section  of  the  FEDERAL  REGISTER 
oonlaine  edioriai  oorradions  of  piavloiisiy 
puUMwd  PwaMortial.  Rule,  Prapoaed  Rule, 
and  NoHoa  documents.  These  conecMons  aia 
praparsd  by  the  OIRce  of  ttie  Fedorsl 
Register.  Agency  prepared  CBwacMons  an 
Issued  as  signedfloeumenis  and  appear  In 
tfw  apprepriato  document  calegoriea . 
elsewhere  In  the  Issue. 


DEPARTMENT  OF  COMMERCE 

National  Ocasnic  and  AAnwaphailc. 
Admlniatralion 

6aCFRPart648 

PodMt  Na  971016246>7a4fr«1;  LO. 
100887D] 

mN0646>AIC44 

FMiarlaa  Of  Iha  Northaaatem  United 
Stataa,  Summer  Flounder,  Scup,  and 


1.  On  the  same  page,  in  Table  2..  in 
the  fourth  column.  "2Discards2"  should 
read  "XXscards^". 


DEPARTMENT  OF  JUSnCC 
DruQ  Enforcement  AdnMatratton 

IPoctatNa96-«7] 

City  Drug  Company:  RavocaUon  of 

Ragia«ra«on 

Comcttoo. 

In  notice  document  97-27144, 
beginning  on  page  53338.  in  the  issae  ot 
Tuesday.  October  14. 1997,  make  the 
following  correction: 

On  page  53343,  in  the  first  column,  in 
the  first  complete  para^aph,  in  the  18th 
line  from  the  bottom.  "$80,000"  should 
read  "80.000". 


CoiTSctifln 

In  proposed  rule  document  97-27821, 
beginning  on  page  54427.  in  the  issue  of 
Mooday.  Octmer  20. 1997.  make  the 
following  corrections: 

1.  On  page  54429.  in  Table  1..  in  the 
third  column,  "1998  quota  (percent)" 
should  read  "1998  quota  (pounds)". 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Revenue  Servtee 

26CFRPwt1 

[TO  1734 

RM  154frAlMS;  t846^T77 

General  Ravtaion  of  Ragulattona 
Rotating  to  WRhhokflng  of  Tta  on 
Certain  UJS.  Sowoe  Income  Paid  to 


CoHadlon,  Rafunda,  and  CradNa; 
Ravlaton  of  Momialion  RaporHngand 
Badwp  wMhnoldMg  nagMlaSoiiai  and 
namoim  a«  itaQiaaiions  vnoar^an 
3Sa  and  of  Caetoin  ReguMiena  Under 
inaema  Tax  Tieaiea 

Correction 

In  rule  document  97-2S998. 
beginning  on  page  S3387,  in  the  issue  of 
Tuesday.  October  14, 1997,  make  the 
following  coiractian: 

f1.1t»-12    tConacMI 

Ob  page  53416.  in  the  first  nnhimn,  in 
§  1.165-12,  in  amendatory  inatructian  5.. 
in  the  first  and  second  lines..inssrt 
quotation  marks  around  paragraph 
designations  "(c)(l)(ii)  and  (iv)"  and 
"(cXl)(a)  and  (iii)". 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1«  and  900 


[DoGinI  Na  96N-0192I 
Rm0910-AAa4 


P:    - 


QuaHty  Mammography  Standards 

AOENCY:  Food  and  Driig  Administration, 

HHS. 

ACTION:  Final  rule. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regxilations  governing  mammography. 
Amendments  are  being  made  to  the 
requirements  for  accreditation  bodies; 
procedures  for  Cacility  certification;  and 
quality  standards  for  mammography 
personnel,  equipment  and  practices, 
including  quality  assurance.  This  action 
is  being  taken  to  provide  increased 
assurance  of  adequate  and  consistent 
evaluation  of  mammography  bdlities 
on  a  nationwide  level  and  compliance 
of  the  facilities  with  quality  standards. 
It  also  carries  out  the  intent  of  Congress 
that  FDA  replace  the  existing  int«im 
rules  with  more  comprehensive  final 
regulations. 

OATB:  This  regulation  is  efiiactive  April 
28. 1999;  except  $$  900.12(b)(8). 
900.12(eX4Xiii).  900.12(eX5Xi). 
900.12(eX5Xiii).  and  900.12(eX5Xx). 
which  become  efbctive  October  28. 
2002. 

FOR  RMTMBI  syOWMATION  CONTACT: 
Roger  Burkhot,  Center  for  Devices  and 
Radiological  Health  (HFZ-240).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20850,  301-594- 
3332,  FAX  301-594-3306. 
•UPPtEMENTARY  affOnMATION. 

L  Background  '       " 

The  Mammography  Quality  Standards 
Act  (the  MQSA)  (Pub.  L.  102-539)  was 
passed  on  October  27, 1992,  to  establish 
national  quality  standards  for 
mammography.  The  MQSA  required 
that,  to  provide  mammography  services 
legally  after  October  1, 1994,  all 
facilities,  except  facilities  of  the 
Department  of  Veterans  AfEadrs,  shall  be 
aoaedited  by  an  approved  accreditation 
body  and  certified  by  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary).  The  authority  to  approve 
accreditation  bodies  and  to  certify 
facilities  was  delegated  by  the  Secretary 
to  FDA. 

The  MQSA  was  enacted  in  response 
to  the  growing  incidence  of  breast 
cancer  and  its  associated  mortality  rate. 
Breast  cancer  is  now  the  most  common 


nonskin  cancer  and  is  the  second 
leading  cause  of  cancer  deaths  among 
women,  after  lung  cancer.  Early 
detection  of  breast  cancer,  typically 
involving  breast  physical  examination 
and  manunography,  is  the  best  means  of 
preventing  deaths  that  can  result  if  the 
diagnosis  is  delayed  until  the  onset  of 
more  advanced  symptoms. 
Mammograms  can  reveal  breast  cancer 
up  to  2  years  before  a  woman  or  her 
doctor  can  feel  a  lump.  In  addition,  over 
90  percent  of  these  early  stage  cancers 
can  be  cured  (Ref.  1). 

However,  according  to  the  General 
Accounting  Office  (GAO),  a 
mammogram  is  among  the  most  (*lffic\ilt 
radiographic  images  to  read.  It  must  be 
of  high  quality  for  the  image  to  be 
interpreted  correctly.  If  the  image 
quality  is  poor,  the  interpreter  may  miss 
an  incipient  cancerous  lesion.  This  false 
negative  diagnosis  could  delay  early 
treatment  and  result  in  an  avoidable 
death  or  increased  morbidity.  It  is 
equally  true  that  poor  quality  imagaa  or 
faulty  interpretations  can  lead  to  a  blse 
positive  diagnosis  when  normal  tissue  is 
misread  as  abnormal.  This  can  lead  to 
needless  anxiety  for  the  patient,  cosUy 
additional  testing,  and  painfid  biopsies. 

The  Senate  Committee  on  Labor  and 
Human  Resources  held  hearings  on 
breast  cancer  in  1992  and  found  a  wide 
range  of  problems  with  mammography 
practice  in  the  United  States  including: 
'(1)  Poor  quality  equipment,  (2)  a  lack  of 
quality  assurance  procedures.  (3)  poorly 
trained  radiologic  technologists  and 
interpreting  phjrsicians.  and  (4)  a  lack  of 
facility  inspections  or  consistent 
governmental  ovenighL 

A.  Provisions  of  the  MQSA 

The  MQSA  was  enacted  to  address 
these  deficiencies  in  mammography 
practice.  Under  the  MQSA,  Congress 
established  a  comprehensive  statutory 
scheme  for  the  certification  and 
inspection  of  mammography  facilities  to 
ensure  that  only  those  facilities  that 
comply  with  minimum  Federal 
standards  for  safe,  high-quality 
mammography  services  would  lawfully 
continue  to  operate  after  October  1, 
1994.  Operation  after  that  date  wotdd  be 
contingent  on  receipt  of  an  FDA 
certificate  attesting  that  the  facility 
meets  the  mammography  quality 
standards  issued  under  section  354(f)  of 
the  Public  Health  Services  Act  (the  PHS 
Act)  (42  U.S.C  263b(f)). 

Specifically,  the  MQSA  required  the 
follovdng: 

(1)  Acoeditation  of  mammography 
facilities  by  private,  nonprofit 
organizations  or  State  agencies  that  have 
been  approved  by  FDA  as  meeting  the 
standards  established  by  FDA  for 


accreditation  bodies  and  that  continue 
to  pass  annual  FDA  reviews  of  their 
activities.  The  MQSA  also  requires  that, 
as  part  of  the  overall  iccreditation 
process,  actual  clinical  mammograms 
from  eech  facility  be  evaluated  for 
quality  by  the  accreditation  body. 

(2)  An  annual  mammography  facility 
physics  survey,  consultation,  and 
evaluation  performed  by  a  liualified 
medical  physicist 

(3)  Annual  inspection  of 
mammography  facilities,  to  be 
performed  by  FDA-certified  Federal  or 
State  inspectors.  If  State  inspectors  are 
usedTthe  MQSA  requires  a  Federal 
audit  of  the  State  inspection  program  by 
direct  Federal  inspections  of  a  sample  of 
State-inspected  facilities. 

(4)  Establishment  of  initial  and 
continuing  qualification  standards  for 
interpreting  physicians,  radiologic 
technologists,  medical  physicists,  and 
mammography  fiscilitv  inspectors. 

(5)  Spedncation  of  Doards  or 
organizations  eligible  to  certify  the 
adequacy  of  training  and  experience  of 
mammography  personnel. 

(6)  Estabusnment  of  quality  standards 
for  mammography  equipment  and 
practices,  including  quality  assurance 
and  quality  control  (QC)  programs. 

(7)  Standards  governing 
recordkeeping  for  patient  files  and 
reqtiirements  for  mammography  « 
reporting  and  patient  notification  by 
physicians. 

(s)  Establishment  by  the  Secretary  of 
a  National  Mammography  Quality 
Assurance  Adviscny  Committee 
(NMQAAC).  Among  other  things, 
NMQAAC  is  reqidied  to  advise  FDA  on 
appropriate  quality  standards  for 
mammography  focilities  and 
accreditation  bodies. 

The  MQSA  replaced  a  patchwork  of 
Federal,  State,  and  private  standards.  Its 
purpose  is  to  guarantee  sufficient 
ovenight  of  mammography  fiacilitiea  to 
ensxue  that  all  women  nationwdde 
receive  adequate  quality  mammography 
services. 

B.  Interim  RegulationB 

On  December  14, 1993.  the  President 
signed  legislation  (H.  Kept  2202) 
granting  authority  to  the  Secretary  (and 
by  delegation,  to  FDA)  to  issue 
temporary  interim  regulations  setting 
forth  standards  for  approving 
accreditation  bodies  and  establishing 
quality  standards  for  mammography 
facilities.  This  authorization  was 
provided  in  recognition  of  the  fact  that 
FDA  certification  of  the  approximately 
10,000  mammography  facilities  in  the 
United  States  coidd  not  be 
accomplished  by  the  October  1. 1994. 
statutory  deadline  without  streamlining 
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the  rulemaking  process  for  issuing 
initial  standards.  Because  of  the  urgent 
public  health  need  for  national 
mammography  standards.  Congress 
decided  to  grant  this  interim  rule 
authority  rather  than  extend  the 
deadline  to  develop  standards. 

In  the  Federal  Register  of  December 
21. 1993  (58  FR  67558  and  58  FR 
67565).  FDA  issued  interim  rules 
establishing  requirements  for  entities 
^pljring  to  serve  as  accreditation  bodies 
and  for  facilities  applying  to  obtain  FDA 
certification  in  order  to  continue  the 
legal  provision  of  mammograp^ 
swvices  after  October  1, 1994.  Inese 
interim  rules  became  efCactive  on 
February  22, 1994.  H^  were  amended 
by  another  interim  rule  published  in  the 
Federal  Kegialer  on  Septendier  30. 1994 
(59  FR  49808). 

C.  Accreditation  and  Certification 

Operating  under  the  interim 
regulations,  FDA  approved  the 
American  College  of  Radiology  (the 
ACR)  and  the  State  of  Iowa  as 
accreditation  bodies  and  issued 
certificates  to  more  than  5.000  facilities 
accredited  by  these  2  bodies  before  the 
October  1 ,  1994.  statutory  deadline. 
Over  4,500  of  the  remaining  facilities 
were  actively  involved  in  becoming 
accredited  on  that  date.  In  the  fitdl  of 
1994.  FDA  also  approved  the  States  of 
Aricansas  and  California  as  accreditation 
bodies. 

In  recognition  of  the  fact  that  a  large 
number  of  facilities  were  working  to 
meet  accreditation  standards  at  the  same 
time,  and  cognizant  of  the  extremely 
heavy  demands  this  placed  upon  the 
accreditation  bodies.  FDA  used 
authority  provided  by  the  MQSA  to 
issue  6-month  provisional  certificates 
on  October  1, 1994,  to  facilities  whose 
applications  for  accreditation  were 
sufficiently  complete  for  review  and 
which,  on  preliminary  examination, 
appeared  reasonably  likely  to  receive 
accreditation.  This  avoided  the  major 
reduction  in  access  to  mammography 
that  would  have  residted  had  sevwal 
thousand  facilities  been  forced  to  close 
their  doon  until  the  accreditation  and 
certification  process  could  be 
completed. 

By  March  31. 1995.  the  expiration 
date  for  the  6-month  provisional 
certificates  issued  on  October  1, 1994, 
over  8.20p  facilities  had  become  fully 
accredited  and  certified.  Most  of  the 
bcilities  whose  accreditation  was  still 
in  progress  satisfied  the  criteria  for  the 
1-time  90-day  extension  of  the 
provisional  certificate  provided  by  the 
MQSA  and  were  granted  such 
extensions. 


By  June  30, 1995,  approximately 
9.400  facilities  had  become  fully 
accredited  and  certified.  Several 
hundred  more,  primarily  facilities  that 
had  begun  operation  after  October  1, 
1994.  or  facilities  that  had  previously 
failed  accreditation  and  were  seeking 
approval  after  having  talcen  corrective 
actions,  were  operating  under 
provisional  certificates  or  90-day 
extensions  of  these  certificates.  FDA 
estimates  that  approximately  800 
facilities  closed  between  October  1993 
and  June  1995.  The  closings  were  due 
to  a  number  of  reasons,  including  failure 
to  apply  for  certification,  voluntary 
closure,  and  failure  to  meet  the 
standards  for  accreditation,  and  other 
reasons  uiuelated  to  the  MQSA.  such  as 
retirement. 

D.  Onsite  Inspection  of  Facilities 

At  the  same  time  FDA  was  woridng 
with  the  four  accreditation  bodies  to 
accredit  and  certify  facilities,  the  agency 
was  also  meeting  Uie  MQSA 
requirement  to  establish  an  wnnual 
onsite  inspection  program  to  monitor 
fiKdlity  compliance  with  the  MQSA 
standards.  Thb  bulk  of  these  inspections 
are  performed  by  State  inspecton 
opodting  under  the  contracts  that  FDA 
has  with  49  States.  Puerto  Rico,  the 
District  of  Columbia,  and  New  York 
Qty.  Federal  inspectors  inspect  Federal 
facdlities  and  facilities  in  the  remaining 
States  and  do  audits  of  the  State 
inspections.  FDA  has  trained  and 
certified  approximately  250  Federal  and 
State  inspecton  for  this  program.  All 
facilities  that  completed  the  certification 
process  had  received  their  fint 
inspections  by  September  1996  and 
approximately  70  pocent  had  received 
their  second  inspections  by  the  end  of 
March  1997.  FDA  was  pleased  to  find 
widespread  compliance  with  the  quality 
standuds  during  these  inspections. 
Onfy  2  percent  of  the  facilities  had  one 
or  more  of  the  most  serious  finHiny 
(referred  to  by  FDA  as  Level  1  findings) 
diiring  the  first  round  of  inspections  and 
that  proportion  has  dropped  to  less  than 
1  percent  of  the  facilities  inspected  so 
far  in  the  second  round. 

E.  Development  of  Propped  Regulations 

In  granting  interim  rule  authority  to 
FDA.  Congress  made  clear  its  intention 
that  the  agency  replace  the  interim 
regulations  with  more  comprriiensive 
r^ulations  as  soon  as  possible.  These 
more  extensive  regulations  were  to  be 
developed  using  the  normal  "notice  and 
comment"  rrilemaking  process  and 
considtation  with  the  h^QAAC. 

Apart  from  the  strong  ccmgressional 
encouragement,  there  wrere  also  other 
reasons  why  it  was  important  to  replace 


the  existing  interim  regulations  for 
quality  mammography  with  more 
comprehensive  final  regulations.  The 
interim  regulations  were  based 
primarily  on  the  voltmtary  standards  of 
the  ACR's  Mammography  Accreditation 
Program  (MAP).  Utilization  of  the  MAP 
standards  aided  greaUy  in  meeting  the 
October  1. 1994.  deadline  for 
accreditation  and  certification  of 
facilities.  The  application  of  these 
standards  to  all  facilities,  instead  of  fust 
those  that  had  sought  volimtary 
accreditation  from  the  ACR,  had  a 
significant  impact  on  mammography 
nationwide.  However,  the  MAP 
provisions  did  not  cover  all  areas  that 
required  standards  under  the  MQSA, 
such  as  mammography  of  patients  with 
breast  implants  and  experience 
requirements  for  some  personnel  of 
mammography  facilities.  Furthermore, 
in  many  situations  where  MAP 
voltmtary  standards  were  relevant,  their 
wording  needed  to  be  changed  and 
clarified  for  use  as  part  of  a  regulatcHy 
program. 

Ctee  especially  significant  gap  was  in 
the  equipment  area  where  the  standards 
under  the  interim  regulations  were 
minimal.  To  provide  greater  assurances 
of  qualify  equipment  performance,  the 
ACSL,  with  the  Centers  for  Disease 
Ccmtrol  and  Prevention  (CDC),  had 
previously  convened  expert  conunittees 
to  develop  specifications  for 
mammography  equipment  The  reports 
of  these  expert  conunittees  were  an 
important  basis  for  the  equipment 
provisions  of  the  proposed  regulations. 

In  addition,  the  interim  standards 
were  required  to  be  issued  and 
implemented  prior  to  FDA  developing 
any  significant  experience  regulating 
mammogr^hy.  Because  the  statute  was 
new  and  the  regulatory  scheme  it 
established  presented  a  diffarent  and 
innovative  approach,  the  agency  would 
inevitably  develop  ideas  for 
improvement  in  qualify  and  efficiency 
of  implementation  as  the  program 
developed. 

For  all  of  these  reasons,  it  was 
necessary  to  replace  the  interim 
regulations  with  more  comprehensive 
finial  regulations  in  ordw  to  obtain  the 
highest  qualify  mammography  that  is 
reasonably  achievable.  Coincident  with 
the  implementation  of  the  interim  ndes, 
work  was  proceeding  on  the 
development  of  final  regulations.  This 
effort  was  aided  by  the  agency's  ongoing 
experience  under  the  interim  rules  and 
the  advice  of  members  of  the  NMQAAC 
The  NMQAAC  membership  includes 
health  professionals  whose  work 
focuses  significantiy  on  mammography 
and  representatives  of  consiuner  groups. 
NMQAAC  was  chartered  on  July  7, 
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1993.  Nominations  for  members  were 
accepted  until  September  7,  1993.  The 
first  meeting  of  the  NMQAAC  was  held 
February  17  through  18. 1994.  At  that 
meeting,  and  in  si^Moquent  meetings  in 
April,  July,  and  September  1994,  the 
NMQAAC  reviewed  and  commented  on 
drafts  of  portions  of  the  proposed 
regulations  developed  by  FDA.  At  its 
January  1995  meeting,  the  NMQAAC 
reviewed  the  entire  body  of  draft 
proposed  regulations.  Many  of  the 
requirements  in  the  proposed 
regulations  were  based  on  advice 
obtained  from  the  members  of 
NMQAAC  during  these  meetings. 

Another  valuaole  resource  utilized  by 
FDA  in  the  development  of  the 
proposed  regulations  was  the  guideline 
entitled,  QmJity  Determinants  of 
Idammogmphy  (Ref.  2).  This  guideline 
was  developed  by  the  Quality 
Determinants  of  Mammography  Panel, 
with  support  from  the  Agency  for 
Health  Care  Policy  and  Research 
(AHCPR),  to  help  eliminate  low  quality 
mammography  and.  thereby,  eliminate 
the  advCTse  consequences  it  causes.  The 
Panel  consisted  of  a  diverse  gitMip 
representing  many  medical  specialties 
and  consumer  representatives 
knowledgeable  about  mammography. 

Propoeed  regulations  were  puluished 
in  the  Federal  Bsgislsi  of  April  3, 1996 
(61  FR  14856).  To  EacilitatB  review  by 
the  public,  they  were  published  in  5 
separate  docvunents.  as  described  in  the 
introduction  to  section  m  of  this 
document 

F.  Development  of  the  Final  Regahtions 

A  90-day  public  comment  period 
ending  July  3, 1996,  «ras  provided  tot 
the  proposed  regulations.  During  that 
time,  extensive  efforts  were  made  to 
encourage  public  comments. 
Approximately  17,000  copies  of  the 
proposed  regulations  were  mailed  to  the 
oiganizatiQns  and  individuals  on  FDA's 
M(^A  mailing  list,  including  1  to  every 
certified  manunognphy  fiMdlity.  The 
availability  of  the  proposal  was 
announced  in  Mammography  Matters, 
the  newsletter  of  FDA's  Division  of 
Mammography  Quality  and  Radiatitui 
Programs  (DMQRP),  and  in  the 
newsletters  of  professional  groups. 
Copies  were  also  distributed  by  FDA 
personnel  at  profiassional  meetings.  By 
the  md  of  the  comment  period, 
approximately  1,900  responses. 
r*wit«ining  approximately  8000 
individual  comments,  had  been 
received  from  organizations  and 
individuals.  NMQAAC  also  provided 
additional  comments  on  the  proposal 
durinc  an  April  1996  meeting. 

Anujrsis  of  the  many  comments  began 
after  the  end  of  the  comment  period.  At 


the  October  1996  meeting,  FDA 
consulted  the  NMQAAC  for  advice  with 
respect  to  some  of  the  more 
controvnsial  issues  raised  by  the 
comments.  During  the  January  1997 
meeting,  the  Conunittee  reviewed  the 
entire  set  of  regulations  in  light  of  the 
conunents  received.  The  public 
comments  and  the  advice  received  from 
the  NMQAAC  were  used  to  develop  a 
draft  of  final  regulations,  which  the 
members  of  the  NMQAAC  had  an 
opportunity  to  review  individually  in 
March  1997. 

The  majority  of  the  final  regulations 
will  become  efCective  April  28, 1999. 
The  interim  rules  will  continue  to  apply 
until  that  date.  Certain  equipment- 
related  regulations,  in  §  900.12(b)  and 
(e).  wiU  become  effective  October  28, 
2002.  This  delay  in  the  effective  date  for 
certain  equipment  requirements  is 
intended  to  minimize  the  costs 
associated  with  equipment 
improvements.  The  cost  savings  are 
achieved  by  permitting  {adlities  to 
implement  the  improvements  as  they 
follow  their  normal  equipment 
replacement  schedule  im»twH  of 
requiring  an  immediate  purchase  of  new 
equipment  or  equipment  upgrades. 

n.  mghUgblB  of  the  Final  Rule 

This  section  highlights  the  major 
Caatuires  of  the  final  regulations,  as 
compared  to  the  interim  and  the 
proposed  regidations,  and  their 
potential  for  achieving  the  MQSA  goals 
of  establishing  nationwide  quality 
standards  for  manunography,  wdiile 
nMJnfaining  a  broad  patient  access  to 
mammography  services.  A  detailed 
discussion  of  the  puUic  owunents  and 
FDA's  respcmse  to  them  is  provided 
under  section  III  of  this  document 

These  final  regulations  fulfill  FDA's 
responsibility  under  the  MQSA  to 
establish  national  quality  standards  far 
mammography  services,  with  extensive 
input  from  NMQAAC  These  Federal 
regulations  will  be  implesMntad  under 
the  MQSA  fiamework  whereby 
mammography  facilities  are  accredited 
once  every  3  years  by  FDA-approved 
State  or  private  not-fiw-profit 
accreditation  bodies,  and  inspected 
once  every  year  by  FDA -trained  and 
certified  State  (or  in  some  cases  Federal) 
inspectors.  The  Federal-State-private 
sector  partnership  provides  the 
necessary  tools  to  successfully 
implement  these  regulations  and  realize 
the  MC^A's  goal  of  assuring  high 
quality  mammography  services  for  every 
American  woman. 

Accordingly,  these  regulaticms 
establish  rigorous  criteria  designed  to 
enhance  the  quality  of  mammography 
;  in  a  "Mnnar  that  is  reasonably 


achievable  by  mammography  facilities. 
The  regulations  provide  facilities  with 
flexibility  in  necKled  areas  to  meet  the 
important  public  health  goals  of  these 
standards.  Taken  as  a  whole,  the 
regulations  are  expected  to  provide 
substantial  consumer  benefits  in  a 
reasoned  and  cost-effective  manner. 

The  final  regidations  consist  of  two 
subparts.  Subpart  A  is  composed 
primarily  of  the  requirements  to  be  met 
by  the  accreditation  bodies  who  perfaim 
the  crucial  initial  screening  of 
mammography  facilities  for  quality, 
including  clinical  image  review,  subpart 
B  establishes  quality  standards  to  be  met 
by  the  mammography  fecilities  and 
administrative  procedures. 

A.  Accreditation  Body  Requiremaits 

The  final  regulations  refine  and  codify 
policies  FDA  bad  developed  under  the 
interim  regulations  for  the  initial 
approval  of  accreditation  bodies  by 
FDA,  and  for  defining  the  ongoing 
responsibilities  of  these  bodies  and  the 
agency's  oversight  of  them.  The  primary 
goal  of  the  accreditation  body 
requirements  is  to  ensure  that  there  is 
nationwide  consistency,  both  within 
and  between  accreditation  bodies,  in  the 
evaluation  of  mammography  units  and 
procedures  to  determine  if  they  meet  the 
standards  for  quality  mammography. 

The  ma)or  change  made  from 
proposed  §§900.3  through  900.7  was 
the  removal  of  several  provisions  that 
would  have  assigned  compliance 
responsibilities  to  the  accreditation 
bodies.  Removal  of  these  provisions 
ensiires  that  the  activities  of  the 
accreditation  bodies  will  have  their 
proper  focus,  which  is  to  identify 
facilities  that  are  not  performing 
adequate  quality  mammography  and  to 
advise  such  facilities  on  tite  nature  of 
their  problems  and  how  to  correct  them. 
Compliance  activities  under  the  IwK^SA 
are  reserved  tot  FDA. 

B.  Facility  Quality  Standarda 

1.  Personnel  Standards 

The  personnel  standards  of 
§  900.12(a)  cover  interpreting 
physicians,  radiologic  technologists, 
and  medical  physicists  who  provide 
services  to  mammography  fiacilities.  The 
goals  of  the  standards  are  to  ensure  that 
personnel:  (1)  Have  general 
qualifications  in  radiology;  (2)  possess 
specific  qualifications  in 
mammography;  and  (3)  keep  their 
qualifications  up-to-date. 

Most  of  the  proposed  changes  in  die 
personnel  area  wne  intended  to  clarify 
general  statements  in  the  interim 
regulations  that  have  caused  confusion 
in  intmpretation.  A  ma|or  step  to 
improve  quality  of  posonnel 
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performance,  however,  wras  Ota 
proposed  establishmmt  of  initial  and 
continuing  experience  requirements  far 
radiologic  technologists  uid  medical 
ph]rsicists.  These  requirements  are 
paralld  to  requirements  already  in  the 
interim  regulations  for  physicians  and, 
like  the  physician  requirements,  are 
intended  to  make  sure  that  individuals 
have  supervised  rliniral 
before  they  begin  to  provide 
mammogra;Ay  services  independently, 
and  that  they  maintain  their  skills 
through  regular  performance  of  their 
duties.  These  new  experience 
requirements  have  been  codified  in  the 
final  rule  after  some  adjustments  in  the 
amount  of  experioice  required  doe  to 
{Hactical  considerations,  such  as  the 
diCBcuhies  diet  medical  physicists 
under  contract  to  erne  fadOity  would  face 
in  attempting  to  meet  the  propoeed 
requirement  to  do  surveys  in  several 
facilities. 

Anodier  significant  change  bxun  the 
proposed  personi^  standards  is  that  the 
final  rule  "grand  parents"  technologists 
fidio  met  tlM  personnel  requirements 
under  the  interim  regulatitms.  Without 
grand  parenting  tedmologists  already  in 
die  system,  there  was  the  possibility 
that  loraliwd  shortages  of  technologists 
would  occur,  resulting  in  a  serious, 
short-term  impact  on  access  to 
mammography.  Because  the  ageis  j 
bdieves  diat  most  tedmologists 
presendy  providing  mammography 
services  either  meet  or  have 
qualifications  comparable  to  the  final 
requirements,  grand  parenting  could  be 
permitted  to  relieve  meee  concerns 
without  any  significant  impact  oi 
quality. 
2.  Equipment 

The  eraiipment  standards  in 
§  900.12(b)  are  intended  to  ensure  that 
mammography  equipment  has  the 
capability  of  producing  quality 
mammograms  over  the  full  range  of 
clinical  conditions.  The  equipment  area 
was  addressed  only  briefly  in  the 
interim  regulations.  To  b^er  define  the 
equipment  capabilities  needed  far  hi^ 
quality  manunography,  equipment 
specification  standards  were  proposed 
tot  all  equipment  components  of  the 
mammography  system  from  the  X-ray 
generator  to  the  view  box.  These 
proposals  relied  heavily  upon  the 
recommendations  of  the  equipment 
focus  groups  convened  in  the  early  part 
of  the  decade  by  the  ACR,  wdth  the 
supp<HtofCDC. 

Alter  reviewing  the  information 
provided  in  the  public  comments  and 
by  the  NMQAAC.  FDA  revisited  die 
question  of  the  proper  balance  betwreen 
the  econcunic  impact  of  new  standards 
and  the  associated  gains  to  the  public 


health.  This  reconsideration  led  the 
agency  to  comJude  that  the  oqwcted 
benefits  from  some  of  the  proposed 
equipment  specifications  would  not 
compensate  for  the  cost  to  replace  or 
retrofit  mammography  sjrstems  to  meet 
them.  The  agency  has  amcluded  thrt.  in 
some  cases,  the  same  public  heelth  goals 
could  be  accomplished  diroug^ 
qtecified  quality  assurance  procedures. 
Accordingly,  specifications  related  to 
source-image  receptor  iiimt»wtna  (SID), 
focal  spot  location,  filtration,  and  film 
paooessfus  have  been  eliminated  and 
qiecifications  related  to  compression 
and  radiation  output  are  being  treated  as 
performance  standards  under  the 
quality  assurance  sectim  of  the 
regulations.  Similarly,  performance 
outcome  aspects  of  the  requirements  far 
aliyiment  have  been  moved  to  the 
quality  assurance  section.  FinaUy. 
requirements  related  to  system 
reeohition  nvere  eliminated  as 
diqiMcating  performance  standards 
already  in  the  quality  assurance  secticm. 
and  the  requiiemants  relied  to  the 
examination  of  disabled  patients  were 
diminated  in  part  because  of  a  lack  of 
consensus  rixxit  the  need  far  tadi 
rsqnirements. 

m  an  effort  to  reduce  coets.  FDA  is 
phasing  in  the  equipment  requirsmants. 
with  srane  heooming  efisctive  the  same 
time  (18  months)  as  the  rest  of  the 
regulations  and  others  widiin  5  jrears. 
However,  based  on  the  desire  not  to 
impede  todmological  advances,  the 
uncertainty  in  estimating  needs  further 
in  die  fiitiae,  md  an  assessment  of  the 
associated  costs,  the  agency  has 
eliminated  the  proposed  lO-yev  phnso 
in  requirsments  snd  some  of  the  5-yeer 
phase-in  requirements.  The  agency 
intends  to  reassess  the  need  for  the 
deleted  requirements  at  a  foture  time. 
3.  Recordkeeping  and  Reporting 
Requirements 

"nie  recordkeeping  and  reporting 
requiremmts  of  §  900. 12(c)  are  intended 
to:  (1)  Ensure  that  all  patients  and  their 
refaning  physicians  receive  timely  and 
adequate  notification  of  the  results  of 
examinations,  and  (2)  assist  in  rfi«gnn«i« 
by  ensuring  that  records  of  past 
examinations,  including  the  original 
mammograms,  are  available  wbm 
needed  for  comparistm  with  the  images 
produced  during  new  examinations. 

With  respect  to  patient  notification  of 
examination  results,  the  final  mle 
codified  this  essential  reporting 
requirement  as  a  performance  outcome 
standard.  The  proposed  rule  would  have 
required  the  facilities  to  have  a  system 
to  ensure  that  all  patients  received 
written  notification  of  their  examination 
results,  and  further  specified  vrhet 
should  be  included  in  that  notification. 


The  final  rule  requires  that  each  facility 
have  a  sjrstun  to  ensure  that  the  results 
of  each  mammognqihic  examination  are 
communicated  to  the  patient  in  a  timely 
manner.  Thus,  the  focus  is  placed  on  tbs 
desired  performance  outcome,  the 
notification  of  the  patient  in  a  timely 
manner,  and  not  on  the  miithod  or 
specific  conduit  of  the  notification. 
Under  die  final  rule,  the  facility  has  dis 
flexibility  to  use  the  method  of 
notification  that  is  most  efisctive  in  its 
situation  and  to  convey  the  infarmadon 
to  the  patient  that  it  deems  to  be  most 
importmt  In  the  part  of  die  preamble 
disnissing  dds'iHovisiim,  FDA 
continues  to  enduse  the  use  of  written 
notification  as  the  most  reliable  way  to 
guarantee  that  each  patient  is  ikotified  of 
results  and  diat  any  neceesary  faUowiqi 
will  occur  and  recommends  that 
facilities  follow  the  AHCPR  guidelines 
on  dUfect  written  notificatkm  to  all 
patients  The  agency  also  describes 
other  methods  that  may  adiieve  the 
desired  outcome  equaUy  well  in  qwdfic 
litiiatiiwii 

With  respect  to  providing  patfants 
with  original  mammograms  uptm 
request,  the  final  rule  was  modifiedto 
make  it  deer  that  the  niginal 
mammograms  must  be  inade  available  to 
other  medical  facilities,  at  die  patianf  s 
request  vdksther  the  tzansfar  i^ 
permanent  or  temporary,  h  is  eauteuted 
that  dds  change  will  end  die  difBcahfas 
io  obtaining  previous  original 
mammograms  for  comparison  with  new 
mammograms  (an  essential  aid  to 
diagnosis)  that  many  patients  have 
experienced  under  the  interim 
regulations. 
4.  Quality  Assurance 

The  goal  of  the  quality  assurance 
requirements  of  §  900.12(d),  (e).  and  ^ 
are  to  ensure  that  equii»nent  and 
personnel  continue  to  perfmui  at 
adequate  levds.  Section  900(d)  defines 
staff  responsibilities  and  recordkeeping 
requirements  for  the  quality  assurance 
program.  §9Qa  12(e)  establishes 
equipment  QC  requirements,  and 
§  900.12(f)  outlines  the  requirements  far 
mammography  medical  outcome  audits.  . 

The  proposed  equipment  QC 
requirements  represented  a  major 
transition  towards  performance  outcome 
standards.  The  interim  regulations  had 
referenced  the  ACR  quality  assurance 
manuals  and  thus  specified  not  only  the 
performance  outcomes  to  be  achieved 
but  the  test  procedures  to  be  followed. 
The  proposed  rule  was  intended  to 
establish  the  desired  performance 
outcomes  and  the  required  frequency  of 
testing  at  levels  nearly  identical  to  those 
in  the  interim  regulations,  but  sought  to 
give  the  mammography  facilities  some 
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flexibility  in  the  testing  procedures  to  be 
used. 

The  final  rule  leaves  the  testing 
frequencies  and  the  perfonnance 
outcomes  largely  unchanged  from  the 
proposal,  with  the  exception  that 
standards  have  been  added  for  radiation 
output,  alignment,  and  compression, 
parameters  previously  considered  under 
the  equipment  specifications.  The 
provisions  related  to  retesting' after 
equipment  Eailure  and  taking  equipment 
out-of-service  until  problems  are  solved 
have  also  been  modified  to  give  the 
facility  more  flexibility  in  determining 
when  perfonnance  is  compromised 
sufficiently  to  warrant  such  actions. 

5.  Medical  Outcomes  Audit 

A  comprehensive  mammography 
medical  outcomes  audit  program  can 
ensiire  that  a  facility  is  {Koviding  its 
patients  with  accurate  mammography 
examinations  and  foUowup  care  md  has 
the  potential  to  provide  the  basis  for 
performance  outcome  standards. 
HoKvever.  the  public  comments  made  it 
clear  that  more  research  is  needed 
before  the  state-of-the-art  will  be 
sufficiently  advanced  to  support 
regulatory  performance  outcome 
requirements  baaed  on  audits.  FDA  did 
move  a  step  beyond  the  interim 
requirement  that  each  facility  have  a 
system  for  reviewing  outcome  data  by 
codifying  requirements  related  to  the 
aaalysis  of  the  data  collected. 

6.  Consumer  Complaint  Mechanism 
Under  the  intenm  regulations. 

accreditaticm  bodies  have  developed 
i¥iwrh«ni»m«  for  addressing  consumer 
complaints  about  the  quality  of 
mammography  services  received. 
Requirements  for  such  mechanisms 
have  been  continued  in  §  900.4(g)  of  the 
final  regulations.  FDA  recognized,   ^ 
however,  that  consumer  complaints 
usually  can  be  addressed  most 
e£EBCtivsly  at  the  hcility  level.  For  diis 
reaaop.  FDA  proposed  to  require  each 
Cadlity  to  develop  a  system  Cor 
collecting  and  resolving  consumer 
complaints,  with  special  emphasis 
placed  on  the  resonition  of  serious 
complaints.  This  requirement  has  been 
codified  with  little  change  in 
§  900.12(h).  The  accreditation  body  and 
FDA  retain  the  responsibility  far 
addiesaiin  oomnlaints  that  cannot  be 
iwolved  at  die  facility  level. 

7.  Alternative  Requirements 
The  alternative  requirements  in 

S  900.18  provide  a  mechanism  for 
implementing  advances  in 
mammography  that  meet  quaU^ 
standards  more  rapidly  than  wmild  be 
possible  through  ammiHing  the 
regulations.  This  mechanism  will  be 
used  only  when  the  potential  public 
liaaMi  boefits  justify  such  actions. 


This  section  was  incorporated  into  the 
proposed  rule  from  the  interim 
regulations  with  little  change.  Before 
codification  in  the  final  rule,  the  section 
was  modified  to  give  the  agraicy  the 
autfaorify  to  allow  an  approved 
alternative  to  be  used  by  entities  other 
than  the  entity  that  applied  for 
approval.  This  change  was  made  in 
response  to  concerns  that  it  would  be  an 
unnecessary  duplication  of  efiiort  for  the 
agency  and  for  the  applicants  if  multiple 
applications  were  required  for  the 
approval  of  the  same  advance  in 
manuBography. 
S.  Performance  Outcomes 

FDA's  proposed  rule  invited 
comments  on  ^e  possibility  of  taking  a 
performance  outcomes  approach  to 
mammography  quality  standards. 
Suggestions  and  comments  on  possible 
performance  outcome  indicators  were 
also  invited.  As  discussed  in  more  detail 
elsewhere  in  this  docummt.  the 
consensus  of  the  public  comments  ¥ras 
that  wdiile  the  performance  outcome 
concept  was  attractive  in  theory,  much 
additional  research  will  be  needed 
before  a  performance  outcome  system  to 
ensure  mammography  quatify  can  be 
issued.  The  agency  agrees  with  this 
consensus  but  also  believes  that  it  ia 
possible  to  start  moving  in  that  direction 
in  certain  areas  as  noted  in  the  previous 
discussion. 


m. 


oftlie  FImI  Kale 


The  propoeed  regulations  that 
published  in  the  FedKai  RagfalHr  of 
April  3. 1996,  consisted  of  five  sepuate 
documents.  The  first.  "Qualify 
Mammography  Standards:  Gemaral 
Preambie  and  Propoeed  Alternative 
Approaches"  (61  FR  14656  (Docket  No. 
9SN-0192)):  (1)  Surveyed  the  history  of 
effbfts  to  implement  the  MQSA:  (2) 
summarized  FDA's  analysis  of  the 
environmental,  economic,  and 
paperwork  impacts  of  the  final 
regulations;  and  (3)  set  out  the  agency's 
proposed  "scope"  and  "definitions" 
sections  (§§900.1  and  900.2).  In  that 
document,  the  agency  also  invited 
public  comments  on  the  concept  of 
performance-based  outcomes 
regulations  and  the  faesibilify  of 
recasting  the  proposed  design  and 
process  requirements  into  peHbrmance- 
besed  outcomes  requirements. 

The  second.  "Qualify  Standards  and 
Certific^on  Requirements  for 
Mammography  Facilities;  General 
Facility  Requirements"  (61  FR  14670 
(Docket  No.  93hM}351)).  proposed 
regulations  covering  a  variefy  of  areas, 
including:  (1)  Applicabilify  (§900.10): 
(2)  requirements  far  csrtificatiaB 
(§900.11);  (3)  procedures  for  suspeoaicm 
or  revocation  of  accreditation;  (4) 


accreditation  body  approval;  (5)  facilify 
certificate^  (§§900.13  and  900.14);  (6) 
the  process  for  appealing  agency 
decisions  (§  900.15);  and  (7)  an 
alternative  requirement  process 
(§  900.18).  Some  aspects  of  the  facilify 
standards  were  also  covered.  These 
included  medical  records  and 
recordkeeping  (§  900.12(c));  general 
qualify  assurance  requirements 
(§  900.12(d));  mammography  medical 
outcome  audits  (§900.12(f)j; 
mammography  of  examinees  wi  A  breast 
implants  (§  900.12(g));  the  consumer 
complaint  process  (§  900.12(h));  and 
additional  clinical  image  review  and 
patient  notification  (§900.12(1)). 

The  third,  "Proposed  Requirements 
for  Accreditation  Bodies  of 
Mammography  Facilities"  (61  FR  14884 
(Docket  No.  95N-0192)),  covered  the 
approval,  responsibilities,  and 
withdrawal  of  apiMoval  of  acoeditation 
bodies  (§§900.3  to  900.7). 

The  fourth.  "Qualify  Standards  and 
Certification  Requirements  for 
Mammography  Facilities;  Personnel 
Requirements  '  (61  FR  14898  (Docket 
No.  95N-0215)),  proposed  standards  to 
be  met  by  interpreting  physicians 
(§900.li[aXl)).  radiologic  technologists 
(§900.12(aX2)).  and  medical  phjrsicisti 
(§900.12(aX3))  woridng  in 
mammooraphy  facilities. 

The  fiMi.  "Proposed  Qualify 
Standards  fior  Mammography 
Equipment  Qualify  Assunnce"  (61  FR 
14906  (Docket  No.  95N-0195)). 
propoeed  eqmpment  specificatitms 
(§  900.12(b))  and  requirements  tor  the 
equipment  qualify  assurance  program 
(§  900.12(e)). 

The  proposed  regulations  were 
published  in  these  five  segments  to 
facilitate  review  and  make  it  easier  for 
members  of  the  public  to  focus  on  the 
sections  of  most  interest  to  them. 
Because  the  final  r^ulations  are  being 
issued  as  a  single  document,  the 
comments  received  in  response  to  the 
proposed  regulatioos  are  addressed  as 
part  of  this  single  preamble  rather  than 
in  separate  documents  relating  to  each 
of  the  five  proposal  documents.  Genery 
comments  are  treated  first,  followred  by 
a  discussion  of  the  public  response  to 
the  concept  of  performance  outcome 
requirements  and  their  feasibilify.  Then 
comments  on  the  individxial 
components  of  the  final  regulations  are 
discussed  in  the  order  that  each 
component  appears  in  the  final 
regulations. 

Finally,  the  conunents  on  the  FDA's 
analyses  of  impact  are  discussed  in 
sections  V  of  this  document,  and  section 
VI  covers  the  Paperwork  Reducti<m  Act 
of  1995  provisions.  Qtations  for 
individual  provisions  of  the  regulations 
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generaUy  have  remained  the  same;  the 
preembfa  clearly  notes  any  in«t»n«>  in 
vrtiich  a  provision  has  been  codified 
under  a  new  dfation. 

Each  of  the  five  proposed  rei^ulations 
was  i»eceded  by  a  preamble  containing 
a  Mride  range  of  information  intended  as 
background  and  information  for  the 
final  regulaticxis.  Comments  that  the 
agency  received  iriating  to  preamble 
discussions  have  been  addressed  either 
with  the  general  comments  or  with  the 
specific  regulation  sections  to  which 
they  are  moat  doeely  cslalad. 


A.  Geneml  CeunxneBts 

Many  comments  received  oa  ^m 
proposed  regulations  raised  issues  or 
concerns  thM  vsare  broader  in  scope 
than  any  qiecific  provision.  Thaae  more 
general  comments  are  responded  to  first, 
before  turning  to  the  more  specific 

l^i'^gnflM■■ify^ 

1.  The  Overall  Value  of  the  Qualify 
Standards 

(Comment  1).  A  number  of  the 
comments  stated  opposing  positicms  on 
the  overall  value  of  the  qualify 
standwds  eatahlisbed  by  theae 
regulatioos.  Seventeen  comments 
suMMrted  the«pialify  standards  with 
ofuy  minor  modifications,  noting  that 
they  would  strengthen  radiology 
practices  and  enhance  the  qualify  of 
mammography.  Twenfy-ux  commut*. 
on  the  other  hand,  oppoaed  the  qualify 
standards  in  their  sotiiety.  Reasons 
given  included  concern  ^x>ut  costs  and 
the  resultant  impact  on  access, 
opposition  to  the  regulation  of 
meidicine.  a  characterization  of  the 
standards  as  unnecessary  micro- 
managranmt,  belief  that  mora  stringent 
standards  were  unnecessary  w 
inefbctive  in  improving  qualify,  and  an 
opposition  to  "intematiiAal'* 
requirements  for  munmograpfay 
practice. 

The  agency  raoogniaes  the  need  te 
balance  the  hanafits  to  be  aduevad  from 
improved  qualify  of  mammography  with 
die  cost  of  those  improvements  and  the 
impact  such  coat  m^t  have  on  access 
to  mammopapfay.  Congress  addresaed 
the  ccmcem  with  that  b«l#iy«»  in 
drafting  the  MQSA  and  haa  guided  the 
agency  in  its  efforts  to  implonent  dw 
statute.  An  independent  evaluation  of 
the  program  performed  by  GAO 
determined  diat  the  interim  ragulaticms 
had  a  positive  effect  on  the  qualify  of 
mammogra|rfiy  without  a  serious 
adverse  impact  on  access  (Re£.  2). 
Although,  as  previously  mentioned,  a 
numb^  of  facilities  did  close  for  various 
reasons,  service  from  another  provider 
was  generaUy  available  within  25  miles. 
Newly  estabUshed  facilities  have 
continoed  to  be  certified,  further 


mitigating  any  impact  on  acceas.  Baaed 
upon  its  experience  with  the  interim 
regulations  and  advice  from  NMQAAC 
meaibers,  FDA  believes  thai,  the 
proposed  regolations  will  achieve 
further  improvements  in  qualify  at  a 
cost  that  will  not  impact  access 
significaatfy.  The  pubUc  comments  <» 
dkB  {voposal  led  to  a  further  refinement 
of  the  regolatfons,  including  removal  of 
requirements  when  Ae  comments 
persuaded  the  agency  that  the 
raquimneat  was  not  wsswatial,  Thaae 
changes,  and  the  associated  reduction  in 
cost,  should  provide  an  even  mc»e 
favoraUe  ratio  of  benefit  to  cost 

In  answer  to  concerns  about  micro- 
management,  many  of  the  specific 
provisions  added  in  the  final  ragulatioas 
reflect  fxactices  and  policies  that  were 
developed  under  the  intwim 
regulations.  Hieae  policies  were 
developed  in  response  to  requests  from 
mammography  facilities  for  information 
on  how  to  meet  the  requirements  of 
interim  regulations  and  are  already 
being  followed  by  moat  facilities, 
Incorporating  these  policies  into  the 
final  regulations  gave  interested  parties 
the  opportunify  to  commoit  on  them.  In 
response  to  the  comments,  requirements 
have  been  refined  to  achieve  the  most 
favoraUe  btiaaoB  between  benefit  uid 
cost 

RnaUy,  PDA  notes  that  die  system  for 

wtimiring  qualify  maittufa MMiiJiy 

eetablished  by  the  MQSA  and  these 
regulations  ia  unique  to  the  United 
Sfates  aiKi  is  not  a  dupUcate  erf.  or 
vriated  to  any  international 
requirements  or  systons  established  in 
uiv  other  country. 

(Comment  2).  Two  comments,  while 
appuBotly  not  in  total  o|^XMition  to  the 
regulations,  did  express  their  authors' 
(pinions  that  the  personnel  and 
recordkeeping  and  rqKHting 
raquireoMatts  went  "far  beyond  FDA's 
medical  device  mendate." 

PDA  notes  that  die  authors  of  theae 
commraits  have  overiookad  the  fact  that 
these  regulations  are  issued  under  the 
MQSA.  which  amended  die  Public 
Healdi  Service  Act  not  under  the 
Kfedicd  Device  Ammdments  to  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(die  act).  The  MQSA  specifically 
requires  the  agency  to  devriop 
standards  for  pmsonnel  qualificadons 
and  for  reporting  and  recordkeeping  (42 
U.S.C  263b(f)). 

(Comment  3).  Several  comments, 
while  expressing  varying  degrees  of 
sui^KHt  or  (^position  to  the 
requiremoits,  asked  why  mammography 
has  been  singled  out  for  such  attention. 
Some  siiggeeted  that  odier  diseaeei  were 
as  aadous  OT  more  serious  than  braest 
cancer,  while  one  comment  pointed  out 


that  the  radiation  levels  ia 
mammography  are  quite  low. 
Although  a  case  mi^  be  made  far 

devrioping  «imil«r  ptrigii^ina  for 

diagnosis  of  other  diaaaaes,  Coapaas 
decided  that  nuunmography  shoald  be 
the  sut^ect  of  diis  legislation,  rmigieas 
found  die  evidence  suffidentfy 
convincing  that  breest  cancer  was  a 
significant  public  health  risk  that  could 
be  reduced  by  improved  mammography 
and.  furthermore,  that  the  performance 
of  mammography  nationwide  was  ia 
need <rf  improvement  riiiigiiias 
reapanded  with  the  MQSA.  and  FDA  is 
carrying  out  the  mandate  of  that  statute. 
FDA  agrees  with  the  "Mnnw^  that 
obeerved  diat  the  radiation  lerala  ia 
mammography  are  much  lower  than 
they  vrere  20  yean  ago  (largefy  as  a 
result  of  a  cooperative  govemmant, 
industry,  and  facilify  effort)  and  lower 
than  thoae  used  in  many  odiar 
examinations.  However,  the  pcimaiy 
omoems  addressed  by  the  KKjSA  are 
not  radiation  levels  but  poor  image 
qualify  and  iiMeipratation. 

(Qmunent  4).  One  comment  critictaed 
the  proposed  regulatioos  for  not 
sufBciendy  recognizing  local  facilify 
OMidition  variations.  inHinaHr^g  that 
standards  ^ipropciata  fior  soaae  facilities 
mi^  be  unduly  burdensome  to  odiers. 
In  contrast  another  comment  strongfy 
suppocted  the  ^plication  of  uniflDrm 
standards  in  bom  rural  and  nonrural 
arees.  It  staled  that  this  would  ensure 
that  wtanan  in  rural  4 
optimum  care. 

FDA  believes  that  all ' 
entitled  to  high  qualify  mammography, 
no  matter  whan  they  live,  and  so  has 
not  issued  lesser  standards  far  rural 
arses  or  any  other  subset  of  fadlitiea. 
The  agency  further  notes  that  the  faar 
that  appljring  uaifiDrm  miniwmiwi 
standards  wmild  cause  an  uadae  burden 
to  rural  facilities  is  refuted  by  the 
ssqMrience  of  Michigan,  edaere  su^ 
uniinm  standards  have  been  *pptM»«<  to 
all  facilities  in  diet  State  since  1989 
(Re£  3),  and  by  experience  under  the 
Fadaral  interim  ragulatioDS. 

(Comment  5).  Tm  comments  stated 
that  "the  regulations  and  the  complaint 
{Kocess  may  confine  die  public  by 
bringing  up  mc»e  issues  dian  it  is 
neceesary  for  them  to  be  concerned  with 
and  confusing  the  role  of  mammography 
in  the  ovuall  rfijignn»i«  and  treatment  oif 
breest  cancer." 

The  purpose  of  the  MQSA  is  to  ensure 
adequate  qualify  mammogra[rfiy  for  all 
patients.  If  this  purpose  is  achieved, 
members  of  the  public  will  be  able  to 
receive  mammognphy  at  any  facilify  in  ' 
die  country  without  iMving  to  be 
concerned  about  the  issues  covered  by 
the  r^ulations.  Thus,  public 
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"confusion"  should  decrease  rather  than 
increase  as  a  result  of  these  regulations. 
Without  additional  details.  FDA  cannot 
respond  further  to  the  concern 
oxpraased  by  the  comments  about 
confusion  over  the  role  of 
mammography.  The  agency  assumes, 
however,  that  any  such  problems  could 
be  handled  through  educational  eCforts. 
2.  Division  of  Resocmsibility 

The  MQSA  estaolisbad  a  system  of 
checks  and  balances  involving  the 
interaction  of  sevraal  groups,  including 
FDA.  the  States,  and  the  accreditatioo 
bodies.  A  number  of  comments 
expraased  varied  concerns  about  the 
division  of  responsibility  established  by 
theproposal. 

(Comment  6).  One  of  these  comments 
stated  that  oversight  and  review  of 
mammography  fiicilities  is  the  backbone 
of  the  MQSA  program.  Along  with  a 
second  comment,  it  noted  that  FDA.  not 
the  accreditation  bodies,  should  be 
responsible  for  enforcement  actions. 

KDA  agrees  with  this  comment  and 
believes  that  the  final  regulations  clearly 
give  the  agency  the  primary 
responsibility  for  this  function. 
However,  the  regulations  also  establish 
that  the  accreditation  bodies  have 
responsibility  for  notifying  FDA  when 
they  have  information  that  enforcement 
actions  may  be  needed  and  for  assisting 
in  related  investigations. 

(Comment  7).  Two  comments  stated 
that  the  rei^ulations  should  allow  Slates 
to  eliminaie  overlapping  ^unctions  if 
they  are  serving  as  both  accreditation 
bodies  and  inspection  agencies.  A  third 
comment  stated  that  more  leeway 
should  be  given  to  State  accreditation 
bodies,  which  have  enforcement 
capability,  than  to  non-State 
accreditation  bodies.  A  fourth  comment 
recommended  eliminating  some 
unspecified  requirements  if  a  State 
agency  holds  both  accreditation  body 
status  and  an  inspection  contract. 

FDA  agrees  that  states  that  are  both 
accreditation  bodies  and  inspection 
agencies  may  be  able  to  combine  some 
functions  and.  in  fact,  some  steps  have 
been  taken  under  the  interim 
regulations.  Ho%vever,  it  is  important 
that  all  fiacilities  me^  the  same 
accreditation  and  inspection 
requirements.  The  agency  believes  it  is 
unlikely  that  any  requirements 
pertaining  to  accreditation  bodies  or 
facility  standards  can  be  eliminated 
antiraly  in  States  writh  dual  status.  The 
need  kx  consistency  also  explains  why 
FDA  disagrees  with  the  third  comment; 
State  accreditation  bodies  may  have 
enforcement  capability  under  State  law 
but  this  capabil  ty  could  vary  greatly 
from  State  to  State.  As  the  author  of  the 
fourth  comment  did  not  give  specific 


examples  of  requirements  to  be 
eliminated,  the  agency  cannot  respond 
further  to  that  conunent 

(Comment  8).  Three  comments 
suggested  that  to  reduce  costs  there 
should  be  one  comprehensive  sjrstem  to 
accomplish  all  the  necessary 
accreditations  within  any  State  that 
already  has  in  place  a  mechanism  for 
accreditation  of  facilities  and  liceiuure 
of  technologists.  The  comment  observed 
that  the  Federal  Govenmient  would 
have  to  subsidize  States  for  this  work. 

States  are  permitted  under  the  MQSA 
to  apply  to  become  FDA-approved 
accreditation  bodies  (42  U.S.C. 
263b(eKlXA])  and  three  States  have 
already  done  so.  FDA  disagrees  diat  the 
agency  should  merely  substitute 
existing  State  accreditation  and 
licensing  systems  for  the  MQSA 
standards.  States  may  have  widely 
difiinent  accreditation  standards  under 
their  State  laws,  while  the  drafters  of  the 
MQSA  envisioned  a  system  that  would 
establish  uniform,  minimnrn  oati   oal 
standards  for  all  mammography 
facilities.  The  MQSA.  however, 
expressly  permits  State  laws  relating  to 
mammography  that  are  more  stringent 
to  be  issued  or  to  remain  in  effect  (42 
U.S.C  263b(m)).  Furthermore,  the 
drafters  of  the  MQSA  did  not  provide 
for  Federal  subsidies  for  any 
accreditation  body;  the  statute  instead 
expects  those  bodies  to  be  supported  by 
their  accreditation  fiaes. 

(Comment  9).  One  conunent 
recommended  the  adoption  of  only  one 
set  of  rules,  v>  hether  it  be  established  by 
the  State.  ACR.  or  FDA.  to  govern 
mammography,  while  a  second 
recommended  combining  FDA  and  ACR 
into  one  "MxrediUtion  body"  to  reduce 
the  problems  of  complying  with  the 
requirements  of  both.  Another  conunent 
objected  to  FDA  pomitting  States  to 
pass  additional  la%vs  and  regulations 
governing  manunography  in  addition  to 
the  MQSA  requirements.  It  stated  that 
this  would  prevent  the  establishment  of 
consistent  nationwide  standards. 
Another  comment  objected  to  the 
absence  of  a  preemption  clause  in  the 
MQSA.  fearing  that  would  lead  to 
oveiiapping  State  and  Federal 
regulations. 

FDA  notes  that,  within  the  limits  of 
the  authority  given  to  it  by  the  MQSA. 
it  has  worked  towards  the  goal  of  one 
set  of  rules.  The  MQSA  authorizes  FDA 
to  establish  one  set  of  uniform  baseline 
standards  and  to  require  that  all 
approved  accreditation  bodies, 
including  ACR,  enforce  standards 
substantially  the  same  as  these.  The 
■geiHry  has  taken  this  step.  FDA  also 
notes  that  the  Health  Care  Financing 
Administration  (HCFA)  has  agreed  to 


accept  the  MQSA  regulations  and 
inspections  in  lieu  of  the  regulations 
and  inspection  system  it  had  previously 
established  to  govern  mammography 
under  Medicare,  thus  reducing 
duplication.  The  MQSA  also  requires 
State  standards  to  be  at  least  as  rigorous 
as  those  of  FDA.  However,  as  noted  by 
the  comment  that  there  is  no 
preemption  clause  in  the  statute,  the 
MQSA  explicitly  gives  States  authority 
to  develop  additional  regulations 
governing  mammography,  as  long  as 
they  are  more  stringent  than  the  MQSA 
requirements  (42  U.S.C.  263b(m)).  The 
intention  of  the  MQSA  was  to  create  a 
uniform  natiouMride  baseline  quality 
level  for  manunography,  while 
permitting  individual  States  to  strive  for 
higher  levels.  Only  Congress  can  make 
changes  in  this  approach,  not  FDA. 

(Comment  10).  One  comment 
expressed  concern  that  the  nature  of  the 
State/Federal  agency  relationship  may 
be  an  impediment  to  ensuring  quality 
mammography.  The  author  cited  two 
GAO  reports  criticizing  the  oversi^t  of 
State  programs  by  other  Federal 
agencies.  FDA  notes  that  the  agency  has 
a  long  history  of  Federal-State 
cooperative  programs,  especially  with 
respect  to  educational  efforts  and 
inspections  in  the  medical  X-ray  area. 
and  that,  in  general,  these  programs 
have  been  very  successful.  As  the 
agency  moves  into  new  areas  of 
cooperation  with  the  States,  it  is 
studying  the  experiences  of  other 
Federal  agencies  in  an  effort  to  avoid 
any  difficulties  they  may  have 
experienced  in  working  with  the  States. 

(Comment  11).  One  comment 
recommended  that  FDA's 
mammography  oversight  be  limited  to 
equipment  standards  and  requiring  that 
facilities  be  accredited  and  that 
oversight  of  the  accreditation  bodies  by 
FDA  be  reduced.  Anothffl-  comment 
suggested  limiting  FDA's  oversight  only 
to  ensuring  that  facilities  are  acoedited 
properly  by  the  accreditation  bodies. 

FDA  notes  that  the  MQSA  gives  FDA 
far  greater  responsibilities  thim  either  of 
these  commenU  would  permit  and  the 
regulations  are  intended  to  help  the 
agency  continue  to  fulfill  its  obligations 
under  the  statute. 

(Comment  12).  Similarly,  two 
comments  made  the  general 
recommendation  that  the  accreditation 
bodies  be  given  expanded 
responsibilities.  Othn  comments  had 
more  specific  opinions,  for  or  against, 
certain  expanded  responsibilities  for  the 
accreditation  bodies.  Two  comments 
stated  that  the  accreditation  body 
should  be  the  sole  evaluator  of  the 
aimual  phjrsicist  survey,  with  the 
MQSA  inspector  merely  accepting  the 


Vol  62.  No.  208  /  Tnesday,  October  28,  1997  /  Rules  and  Regulations      55659 


accreditation  body's  review.  A  third 
comment  argued,  however,  that  valuAle 
infonnation  would  be  lost  if  the 
inspector  accepted  the  accreditation 
body's  review  of  the  report  aiKl  a  fourth 
comment  agreed  that,  if  duplicate 
review  is  not  cost  effective,  it  would  be 
more  appropriate  for  the  inspector  to 
leview  the  survey  than  the  accreditation 
bodies.  Three  conunenta  stated  that  the 
accreditation  body  should  be 
responsible  for  tracking  all  personnel 
requiremenU  tm  a  {adUty,  while  a 
fourth  would  give  the  accreditation 
body  responsibility  for  review  of 
continuing  education  credentials. 
Similarly,  a  fifth  comment  would  limit 
die  inspections  to  review  of  the 
I^ysicist  survey  aiui  the  QC  program, 
plus  taking  a  phantom  image,  leaving 
oversigbt  ^  the  other  arees  to  some 
imspecified  group.  Another  comment  on 
the  appropriate  (Uvision  of 
responsibilities  stated  that  FDA  should 
not  have  inspectors  performing  tests 
that  have  already  been  conducted  by 
medical  phjrsidsts  and  technologists. 

FDA  has  utilized,  and  plans  to 
continue  utilizing,  the  expertise  (A  the 
accreditation  bodies  to  the  wmirfmiiin 
extent  permitted  by  the  statute.  The 
agency  also  realizes  that  the  diecks  and 
balances  system  required  by  the  M(^A 
leads  to  some  duplication  of  efibit 
between  the  accreditation  body  and  the 
inspectius  or  the  inspectors  and  die 
medical  physidsto.  However,  one  of  the 
weaknesses  of  the  pre-MQSA  overaight 
system  for  mammography  was  the  lack 
of  an  onsite  evaluatifm  of  the  hdlity 
programs  by  an  individual  independent 
of  the  facility.  Experience  with  the 
interim  regulations  has  demonstrated 
the  value  of  such  inspections;  the  great 
majority  of  findings  were  for  situations 
that  had  not  hem  identified  l^  the 
accreditation  bodies  or  the  medical 
phjrsidsts.  On  the  other  hand,  there  is 
no  doubt  that  the  accreditation  bodies 
and  the  medical  physicista  have 
prompted  the  correction  of  many 
problems  before  the  inspections  took 
place.  These  activities  and  results 
demonstrate  the  strength  of  the  program. 
The  agency  believes  that  the  dndters  of 
the  MQSA  were  correct  in  concluding 
that  a  checks  and  balances  system, 
involving  two  or  more  entities,  would 
be  more  effective  in  ensiuing  the 
continued  maintenance  of  high  quality 
mammography  than  the  use  of  only  one 
entity  or  the  other. 

(Comment  13).  Two  ctmunents 
recommended  that  the  information 
obtained  by  either  the  accreditation 
bodies  or  the  inspecton  should  be 
shared  with  the  other  groups  to  cut 
down  on  imnecessary  duplication  of 
information  collection  activities  or 


submission  requirements  for  the 
facilities. 

FDA  agrees  with  this  conunent  and 
the  statute  itself  supports  elimination  of 
coUecticHi  of  duplicative  information  (42 
U.S.C  263b(d)).  Under  the  interim 
ragidations.  the  agency  has  been 
wforking  with  the  accreditation  bodies 
on  the  electronic  exchange  of 
infonnation  and  will  continue  to  do  so 
under  the  final  reeulations. 
3.  Inspections  ana  Inspectors 

A  number  of  the  more  general 
commenta  addressed  various  aspects  of 
the  annual  and  audit  inspections. 

(Cmnment  14).  Two  nmrnnumtm. 
suggested  that  the  FDA  fodlity 
inspections  should  be  reduced  or 
eliminated  in  order  to  reduce  the  oosA 
to  fecilitiee  or  because  ■nnnal 
inqMctioos  are  not  needed  A  third 
coAunent  urged  that  inspection 
frequencies  not  be  included  in 
regulations. 

Annual  onsite  inspections  ars 
required  by  the  MQSA  (42  U.S.C 
283b(g));  ^at  requiremoit  camiot  be 
changed  by  the  agency,  even  if  it  is  not 
in  regulations.  The  agency  is  evaluating 
altemattva  ways  for  conducting 
inspections  in  the  hopes  of  recfodng 
costs  for  facilities. 

(Comment  15).  One  comment  stated 
that  it  was  inconsistent  for  FDA  to 
inspect  every  facility  every  year  while 
the  accreditBtion  bodies  are  required  to 
visit  a  much  smaller  number  of  facilities 
annually.  The  conunent  further 
maintained  that  the  MQSA  inspections 
duplicated  other  inspectifms. 

The  FDA  inspections  and  the 
accreditation  body  visita  serve  two 
different  purpoees.  The  MQSA 
inspections,  which  are  required  to  be 
annual,  are  intended  to  ensure  that  all 
facilities  continue  to  meet  the  K^^A 
quality  standards.  The  MQSA 
requirement  that  accreditation  bodies 
visit  a  sample  of  their  facilities  each 
year  serves  an  additional  purpose, 
which  is  to  have  accreditatioa  bodies 
evaluate  their  own  poformance  and  the 
effiectiveness  of  their  accreditatfon 
procedures  (42  U.S.C  263b(eX4XA)).  In 
addition,  accreditation  bodies,  at  FDA's 
request  (»  on  their  own  authority,  will 
visit  fKdlities  that  have  been  identified 
as  potential  problem  facilities  for  the 
purpoee  of  identifying  the  problems  and 
assisting  the  f>cilitv  in  correcting  them. 

(Comment  16).  Eleven  commenta 
suggested  that  ACR  be  designated  as  the 
inspection  ornnizatian  in  New  Mexico. 

ruA  is  unaole  to  ctmsider  this 
suggestion  because  the  MQSA 
specifically  limita  inspectors  to  Federal 
or  State  personnel  (42  U.S.C  283b(g)). 

(Comment  17).  Three  commenta  were 
concerned  about  the  standards  for  FDA 


inspecton  and  two  more  urged 
additional  training  for  inspectors. 
Another  comment  was  very 
complimentary  of  inspecton  in  Iowa. 
Fifteen  other  commenta  expressed 
various  caacems  about  the  inspectian 

These  issues  are  beyond  die  scope  of 
these  regulations,  which  cover 
requiremente  for  accreditatitm  bodies 
and  quality  standards  fm  facilities  only. 
FDA  has  referred  these  commenta 
directly  to  the  oomponento  tU  FDA  diat 
deal  with  inspector  training  and 
inspection  fses. 
4.  Public  Participation  in  the  Proceas 

(Comment  18).  Three  commenta 
expressed  concern  that  not  antmtj^ 
puolic  input  has  been  obtained  during 
the  regulation  developmant  process  and 
suggeitod  that  fKilities.  maniifiirturars. 
and  penonnel  should  be  interviewed. 

The  NMQAAC  is  composed  of 
representatives  of  the  manunography 
community  and  rmMiimwr  groups  and 
has  been  a  valuAle  conduit  of  public 
input  during  the  ei^  meetingi  at 
whicji  it  discussed  the  final  regulatians 
before  and  after  they  were  pubuahed 
Furthermore,  each  meeting  included  an 
open  session  during  which  mamben  of 
the  public  could  make  statsmenta  and 
many  individuals  took  advantage  of 
these  opportunities.  Finally,  there  were 
three  public  comment  periods  during 
the  devetopment  of  the  regulations.  The 
fint  of  these  was  for  comments  on  die 
interim  regulations.  A  great  deal  of 
information  was  gained  for  use  in  the 
development  of  the  final  regulations 
from  commenta  received  at  this  time. 
The  second  was  after  preliminary  drafls 
of  the  equipment  and  medical  phjrsiciat 
standards  were  rrieesed  and  again 
valuable  infonnation  was  obtidned  frtun 
the  ptiblic.  The  third  opportunity  to 
conunent  was  after  the  publication  of 
the  proposed  regulations  and,  as 
previously  discussed,  approximately 
1,900  responses  covering  every  area  of 
the  regulations  were  received  frmn  a 
broad  spectrum  of  organizations  and 
individuals.  FDA  believes  that  the 
public  has  had  ample  opportunity  to 
participate  in  the  regulation 
development  and  reiterates  that  this 
public  participation  had  a  significant 
inipact  on  ita  final  form. 

(Comment  19).  Another  nrwnirwm^ 
recommended  prohibiting  NMQAAC 
memben  from  also  saving  on  advisory 
boards  or  as  consultanto  to  accreditation 
bodies  in  order  to  avoid  die  possibility 
that  a  limited  number  of  people  will 
have  disproportionate  infliMmr*  on  the 
program. 

In  forming  the  NMQAAC  and  ita  other 
advisocy  panels,  FDA  has  complied 
with  the  Federal  Advisory  Committee 


55860      Federal  RegistBr  /  Vol.  62,  No.  208  /  Tuesday.  October  28,  1997  /  Rules  and  Regulations 


Act  (the  FACA),  the  agency's 
implementing  regulations  at  21  CFR  part 
14,  and  the  MQSA.  The  FACA  requires 
each  advisory  committee  to  be  fairly 
balanced  in  terms  of  the  points  of  view 
represented  and  the  MQSA  expressly 
describes  the  constituent  segments  of 
the  affected  community  that  are  to  have 
representatives  on  the  Committee  (42 
U.S.C  263b(n)].  Because  advisory 
committees  enlist  the  expertise  of 
outside  consultants  to  advise  the 
government,  it  is  frequently  the  case 
that  well-qualified  members  are 
nationally  recognized  experts  who  are 
also  called  upon  to  play  leadership  and 
consultant  roles  for  private  groups.  The 
agency  does  not  prohibit  such 
individuals  &om  providing  government 
service  if  the  agency  determines  that 
such  participation  is  in  the  best  interest 
of  the  government  because  the  need  for 
such  participation  outwei^is  the 
potential  conflict  of  interest  The 
existence  of  any  potential  cooflicts  are 
stated  for  the  public  record  at  the 
beginning  of  each  advisory  committee 
meeting  and  panel  members  who  have 
conflicts  on  particular  matters  may  be 
prohibited  firam  voting  on  those  issues. 
5.  Double  Reading 

In  the  preamble  to  the  proposed  rule 
(61  FR  14870  at  14876,  April  13, 1996). 
FDA  noted  that  one  of  the  comments 
received  on  the  interim  regulations 
suggested  that  all  mammograms  be  read 
a  second  time  by  a  second  qualified 
physician.  The  author  of  the  comment 
stated  that  this  would  avoid 
unnecessary  surguy  and  emotional 
stress  that  can  arise  from  a  £alse  positive 
reading  and  the  lack  of  appropriate 
followup  in  the  case  of  a  hlse  negative 
reading.  The  agency  did  not  include 
such  a  requirement  in  the  final 
regiilations  but  asked  for  further 
comments  on  the  issue. 

(Conunent  20).  Twenty  four 
comments  argued  against  a  double 
reading  requirement,  basing  their 
opposition  on  such  reasons  as  the  cost, 
the  difficulty  of  achieving  double 
reading,  the  delays  in  reporting  to  the 
referring  physician  lead^  to  patient 
dissatis£Bction.  and  the  belief  that  it 
would  be  a  meaningless  exercise  and 
only  a  fiow  abnormalities  would  be 
picked  up.  Comments  asserted  that  the 
burden  would  be  especial^  great  in 
rural  and  isolated  areas  and  could 
reduce  access  to  mammography 
services.  Twelve  of  these  comments  also 
questioned  where  the  notion  of  double 
reading  would  leed;  and  would  there  be 
a  press  for  triple  and  quadruple  reading. 
Ctee  of  these  comments  urged  that  the 
focus  be  on  training  for  the  first  reader 
so  that  double  reading  is  not  necessary. 
On  the  other  hand,  three  comments 


offered  strong  support  for  the  use  of 
double  reading  and  one  comment  went 
so  far  as  to  say  that  all  films  should  be 
double  read  in  order  to  eliminate  the 
trauma  and  psychological  stress 
associated  with  false  positives.  One 
comment  suggested  requiring  double 
reading  for  all  positive  mammograms. 

FDA  has  determined  not  to  include  a 
double  reading  reqiiirement  in  the  final 
regulations.  Double  or  multi-reading  (as 
it  is  now  called  by  the  agency  for 
reasons  discussed  with  the  comments 
on  §  900.2)  is  referenced  in  the 
regulations  only  as  a  way  for 
interpreting  physicians  at  low-woridoad 
facilities  to  meet  their  continuing 
experience  requirements.  Although  this 
practice  is  not  being  required,  the 
regulations  do  not  preclude  double 
reading.  FDA  encourages  facilities  that 
believe  their  services  will  benefit  from 
such  procedures  to  establish  the 
practice  as  a  quality  assurance  measure. 

6.  The  Organization  of  the  Hnal 
Regulation 

(Comment  21).  A  number  of 
comments  woe  extremely  critical  of  the 
oroanization  of  the  proposal,  finding  it 
difficult  to  read  and  to  see  the 
relationship  between  the  five  separate 
divisions,  each  with  its  own  docket 
number,  preamble,  and  regulatory 
content  Several  of  these  comments 
stated  that  information  on  the 
organization  of  the  proposal  should 
have  been  provided,  while  others  made 
suggestions  for  reorganization  of  the 
material  when  it  was  published  as  a 
final  regulation. 

FDA  adopted  the  method  of 
presentation  in  the  preamble  of  the 
proposals  in  an  efEoirt  to  make  it  easier 
for  readers  to  focus  on  the  provisions 
that  were  of  most  concern  to  them. 
Readers  interested  primarily  in  the 
personnel  requirements,  for  example, 
would  need  consider  only  the  fourth 
division,  while  those  whose  concerns 
were  primarily  equipment-related, 
could  fbcu^  on  the  last  division. 
Although  the  summary  section  of  each 
of  the  five  divisions  identified  the 
material  being  provided  in  the  other 
divisions,  it  is  clear  from  the  comments 
that  fiirdier  explanation  would  have 
been  helpful. 

The  final  regulations  are  being 
published  in  a  single  document.  This 
single  document  fbllows  the  usual 
Fadbral  Register  format  of  a  preamble 
and  a  regulation  section.  The  regulation 
section  combines  the  regulations  from 
the  five  divisions  of  the  proposal  in 
nimierical  order  from  §§  900.1  to  900.18, 
with  some  sections  reserved  for  later 
use^  For  the  convenience  of  the  reader, 
a  table  of  contents  is  provided. 

7.  Other  Comments 


(Conunent  22).  Additional  comments 
were  received  on  widely  varied  topics. 
One  comment  noted  that  manunography 
services  are  provided  for  men  and 
women,  and  suggested  that  any  mention 
of  "women"  should  be  replaced  by 
"women  and  men." 

FDA  agrees  that  men  are  also 
consim[iers  of  mammography  services. 
However,  because  breast  disease  and 
diagnosis  overwhelmingly  affects 
women,  that  word  seems  more 
appropriate.  However,  the  agency  notes 
that  in  the  regulations  themselves  and  at 
many  places  in  the  preamble,  the  term 
"patient"  is  used.  FDA  believes  this 
terminology  addresses  the  comment's 
concern. 

(Comment  23).  Four  comments  took 
issue  with  statements  in  the  preamble  to 
the  proposed  regulations  concerning  the 
expected  benefits  from  improved 
mammography  and  the  nimiber  of 
expected  deaths  from  Ixeast  cancer. 

FDA  is  aware  that  several  aspects  of 
these  issues  are  unsettied  and  that 
authorities  may  draw  different 
conclusions  from  the  same  data. 
However,  the  authon  of  the  comments 
did  not  appear  to  challenge  the  statute's 
underlying  assumption  that 
mammography  can  be  valuable  in 
combating  a  serious  public  health 
threat,  even  though  iJiey  might  disagree 
on  the  quantification  of  that  value. 

(Comment  24).  Three  comments  uoiged 
FDA  to  delay  the  final  regulations  until 
a  study  of  the  impact  of  the  interim 
regulations  could  be  conducted  to 
determine  what  changes  were  needed  or 
even  if  the  MQSA  itself  were  necessary.  ~ 
Congress  intended  that  final  regulations' 
be  in  place  before  October  1, 1994,  so 
that  the  benefits  of  improved 
mammography  could  be  realized  as 
soon  as  possible.  Recognizing  the 
magnitude  of  the  task.  Congress 
provided  FDA  %vith  interim  riile 
authority  that  would  require  r^ulations 
to  be  issued  in  two  steps.  The  first  step 
wras  the  interim  regulations,  which  led 
to  significant  benefits.  Neither  Congress 
nor  the  agency  believes  that  any  further 
delay  in  completing  the  second  stage 
and  achieving  the  increased  benefits  of 
the  final  regulations  can  be  justified. 
The  agency  notes,  however,  that 
focilities  have  been  operating  under  the 
interim  rules  for  over  2V^  yean  and 
inspections  against  the  interim 
regidations  have  been  occurring  for  over 
2  years.  This  experience  with  the 
interim  regulations  and  the  problem 
areas  that  were  identified  have 
contributed  significantiy  to  the 
provisions  of  the  final  regulations. 

(Comment  25).  One  comment  asked 
the  agency  to  clarify  who  makes  the 
decisions  about  the  MQSA  regulations. 
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FDA  assumes  that  the  author  is 
referring  to  decisions  about 
interpretations  of  the  regulations, 
including  decisions  about  the  adequacy 
of  particular  training  programs  for 
mammography  persoimel.  These 
decisions  are  made  primarily  in  FDA's 
DMQRP  (address  above). 

(Conmient  26).  Four  commcmts 
expressed  concern  that  the  more  unique 
mammography  regulations  become,  the 
greeter  the  likelihood  that  generalists 
will  be  forced  out  of  the  field. 

Many  of  the  personnel  requirements, 
such  as  licensing  and  certification,  are 
general  requirements  of  the  medical 
field.  In  addition.  Congress  determined, 
and  FDA  agrees,  that  mammography  is 
a  stifficiently  unique  and  difficult 
examination  to  reqiiire  specialized 
training  and  experience  in  the 
production  and  interpretation  of  the 
images  and  in  the  testing  and 
maintenance  of  the  equipment 
However,  it  does  not  require  a  fiill-timQ 
mammography  practice  to  meet  the 
experience  requirements  specific  to 
mammography  and  the  specific  training 
requirements  are  only  a  fraction  of  what 
is  required  for  other  purposes,  such  as 
completing  a  residency  program  or 
maintaining  certification  bom  the 
American  Registry  of  Radiologic 
Technologists  (ARRT).  Thus, 
individiuus  will  be  able  to  meet  the 
MQSA  requirements  without  limiting 
their  activities  to  mammography  and  so 
there  will  still  be  room  for  generalists. 

(Comment  27).  A  number  of 
comments  expressed  a  variety  of 
concerns  about  mattera  outside  the 
scope  of  these  regulations  or  beyond 
FDA's  authority.  These  concerns 
included:  (1)  Questions  about  the 
appropriate  frequency  for  screening 
mammography  and  the  levels  of 
Medicare  reimbursement;  (2)  a 
recommendation  that  a  State  advisory 
board  be  created  to  monitor  each  State's 
mammography  program;  and  (3)  a 
concern  about  the  perceived  domination 
of  medicine  by  big  business.  Because 
these  conunents  are  beyond  the  scope  of 
these  regulations,  these  comments  will 
not  be  addressed. 

B.  Alternative  Approaches  to  Quality 
Mammography 

Executive  Order  12866  requires 
Federal  agencies  to  identify  and  assess 
alternative  forms  of  regulation  and. 
where  feasible,  specify  performance 
objectives  (performance  or  outcome- 
based  standards),  rather  than  specifying 
the  behavior  and  maimer  of  compliance 
that  regulated  entities  mtist  adopt 
(design-specification  standards).  In 
addition.  Executive  Order  12866 
requires  each  agency  to  avoid 


regulations  that  duplicate  other 
regulations.  In  response  to  this 
Executive  Order,  under  Docket  No. 
95N-0192,  in  the  Federal  RegiMer  of 
April  3. 1996  (61  FR  14856  at  14859) 
FDA  invited  comments  on  the  feasibility 
of  developing  performance-based 
regulations.  Although  the  agency  did 
not  propose  specific  regulations  in  this 
area,  it  did  suggest  several  possible 
performance  measures  for 
mammography  and  requested  comments 
on  their  value  and  faesibility.  The 
agency  also  invited  the  public  to  suggest 
other  performance  outcomes  that  might 
provide  a  basis  for  performance-based 
standards.  FDA  also  invited  comments 
on  suggestions  for  other  possible 
alternative  approaches.  While  the 
standards  that  were  proposed  were  not 
designed  to  be  performance-based 
standards,  there  are  elements  of 
performance  requirements  throu^out 
the  final  regulations.  For  example,  most 
of  the  QC  standards  in  the  finul 
regulations  are  poformance  based.  The 
discussion  in  the  proposal  was  to 
consider  extending  such  performance 
criteria  to  areas  not  now  covered  by  that 
tjrpe  of  requirement  and  to  make  t^ 
performance  standards  that  had  been 
proposed  more  general,  thereby  possibly 
reducing  the  burden  on  facilities. 
1.  General  Comments 

(Conunent  28).  Sixteen  comments 
asserted  that  the  goal  of  the  quality 
mammography  efforts  by  FDA  should  be 
to  reduce  biudens  on  the  medical 
community  by  not  requesting  comments 
and  review  of  additional  regulaticms. 
Some  of  the  conunents  steted  that  ACR 
shoidd  be  the  entity  designated  to 
define  performance  standards  and  that 
compliance  with  such  standards  shotdd 
be  voluntary.  Five  additional  comments 
suggested  that  it  was  more  appropriate 
for  ACR  and  ARRT  to  oversee  and 
govern  mammography  quality. 

FDA  notes  that  these  comments  are  in 
conflict  with  the  statutory  provisions  of 
the  MQSA  (42  U.S.C.  263b)),  which 
mandate  that  the  government  have 
authority  and  responsibility  to  establish 
standards  for  the  performance  of  quality 
mammography.  However,  in  carrying 
out  that  mandate,  FDA  has  solicited  and 
considered  comments  from  the  memben 
of  the  mammography  community, 
including  comments  from  ACR.  ARRT. 
and  membera  of  NMQAAC 

(Comment  29).  Several  individual 
comments  addressed  the  general  issue 
of  alternative  approaches  for  quality 
mammography.  One  comment  favored 
FDA's  role  in  esteblishing  and 
strengtheiung  standards  for  qxiality 
mammography.  Another  suggested  that 
FDA  work  with  volunteen  who  have  an 


interest  in  alternative  compliance 
options  in  order  to  learn  what  is  best 

Although  FDA  intends  to  continue  to 
gather  ideas  and  information  from 
experts  in  the  field,  the  agency  believes 
that  the  opportunity  for  public  review 
and  conunent  on  proposed  regulations 
that  will  affect  members  of  the 
mammography  community  is  the  most 
equiteble  approach  and  will  mtnimiiw 
potential  problems  of  "standardization 
without  representetion." 

(Comment  30).  Four  comments 
addressed  the  issue  of  FDA  establishing 
another  set  of  interim  rules,  to  be  in 
effect  while  necessary  research  on 
performance  outcomes-based  standards 
was  conducted,  or  simply  going  forward 
with  the  final  regulations  as  proposed. 
These  comments  supported  finaliring 
the  proposed  regulations  and  suggested 
change  only  if  new  technologies  or 
alternative  compliance  options  are 
identified  at  a  later  time. 

Three  comments  focused  on  the  cost 
of  changing  the  regulations  and 
discouraged  change  to  the  ftn^il 
regulations  if  any  additional  costs  were 
to  be  home  by  the  mammography 
facilities. 

FDA  is  sensitive  to  the  issue  of  costs 
associated  with  the  regulations  and  win  . 
keep  this  issue  in  mind  whenever 
considering  changes  to  the  regulations. 

(Comment  31).  Two  comments 
expressed  concerns  that  the  general  aim 
of  alternative  approaches  to  achieve 
compliance  would  residt  in  loopholes 
that  would  allow  facilities  not 
performing  at  accepteble  levels  to 
continue  to  perform  substandard 
mammography. 

The  agency  recognizes  the  importance 
of  issuing  performance  standards  that 
do  not  allow  loopholes.  As  with 
provisions  that  specify  the  maimer  of 
compliance  fiacilities  must  adopt,  FDA 
intends  to  review  performance-based 
approaches  for  potential  gaps  that  could 
defeat  efforts  to  achieve  quality 
mammography. 

(Comment  32).  One  comment  steted 
that  the  ideas  presented  in  the 
alternative  approaches  section  are 
unworkable  and  were  not  discussed 
with  the  members  of  NMQAAC 

FDA  acknowledges  that  NMQAAC 
did  not  have  the  opportimify  to  discuss 
the  alternative  approaches  material 
before  publication  (61  FR  14856). 
However,  NMQAAC  members  did  have 
the  opportunity  to  review  this  material 
and  to  make  comments  and 
recommendations  at  two  meetings  after 
the  proposal  was  published. 

Generally,  the  NMQAAC  comments 
did  not  support  increasing  the  number 
of  performance-based  standards  at  this 
time.  They  pointed  out  that  the 
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propoaed  regulatioiu  wore  actually  a 
mix  of  performance-  and  specification- 
based  standards.  While  NMQAAC 
agreed  that  increased  reliance  on 

Crfbrmance-based  standards  might 
ve  promise  for  the  future,  after  further 
research  is  done,  there  are  insiifficient 
data  at  this  time  to  base  the  entire  set 
of  standards  on  performance  criteria. 

(Comment  33).  One  comment  stated 
that  the  current  tests  specified  in  the  . 
existing  regulations  are  more  thorough 
and  complete  than  alternative 
performance  approaches  that  were 
identified  in  the  preamble  to  the 
proposed  rules.  A  similar  comment 
stated  that  the  current  tests  should  be 
used  by  all  facilitiea.  with  the  exception 
of  those  bdlities  that  might  develop 
improved,  innovative  strategies  or 
methods.  The  comment  recommended 
that  these  hcilities  apply  to  FDA  for 
exemptions  to  use  the  innovative 
strategies  or  alternative  methods.  FDA 
notes  that  a  process  for  accepting  and 
reviewring  such  applications  is  provided 
by  §900.18. 

An  additional  comment  expressed 
support  for  the  intent  of  Executive 
Order  12866,  but  at  the  same  time 
argued  that  it  is  in  the  best  interests  of 
FDA  to  be  more  specific  in  the  final 
rules  about  thoae  »n«fnf—  where  there 
are  multiple  methods  or  procedures  to 
accomplish  the  same  task.  The  comment 
further  stated  that  it  was  unclear  how 
the  agency  decided  whether  to  use  a 
performance  outcome-based  or  a  design- 
based  requirement  in  a  particular 
situation.  A  second  coounent  expressed 
a  similar  opinion. 

FDA  notes  that  the  commmts  on 
performance  outcome-based  standards 
discussed  above  and  in  the  following 
pages  point  out  many  difficulties  at  the 
present  time  in  establishing  regulatory 
requirements  to  ensure  quality 
mammography  that  are  based  totally  on 
performance  outcomes.  However,  the 
agency  believes  that  in  certain  areas,  for 
example,  quality  assurance, 
performance  outcome  standards  can  and 
should  be  established.  In  developing 
standards  in  a  particular  area,  the 
agency  first  considered  whether  it  was 
feasible  to  ensiire  qiiality  in  that  area 
with  performance-outcome  standards.  If 
it  was  not  possible  to  issue  adequate 
performance-outcome  standards  in  that 
area,  the  agency  then  turned  to  design 
standards.  Along  those  lines,  FDA 
disagrees  with  the  statement  in  the 
comment  that  specific-design  standards 
should  always  be  issued  in  cases  where 
there  are  midtiple  ways  of  adequately 
achieving  a  particular  task  or  goal.  On 
the  contrary,  the  agency  believes  that 
performance-outcome  standards  should 
be  strongly  considered  in  such  areas  in 


cnvler  to  give  facilities  the  Qexibility  to 
chose  the  method  of  achieving  the  goal 
that  bests  fits  its  particular 
drciunstances,  instead  of  requiring  that 
all  fariMH«*«  follow  the  same  path. 

One  other  general  comment  similar  to 
thoae  of  NMQAAC.  asserted  that  it  was 
pmnature  to  try  to  identify  alternative 
performance-based  approaches  due  to 
inadequate  research  and  testing  of  these 
altCTnative  methods  at  tibis  time. 
Another  comment  indicated  that  FDA 
did  not  comply  with  Executive  Order 
12866  because  the  agency  did  not  make 
a  real  efibrt  to  ident^  altonative 
approaches.  Similarly,  one  comment 
argued  that  the  FDA  regulations  ignored 
duplication  with  other  regulations, 
altnou^  no  examples  wrere  given. 
FDA  DotM  that  ft  did  include  a 
niunber  of  ptjssible  performance 
outcomes  measures  in  the  proposal. 
There  may  be  other  possibilities  of 
which  the  agency  is  unaware,  but  the 
£act  that  no  alternatives  were  suggested 
by  the  author  of  these  comments,  or  in 
any  other  comment,  suggests  that  few.  if 
any.  other  options  are  currently 
available.  FDA  further  notes  that  the 
attempt  to  elicit  public  comment, 
recommendations,  and  opinions 
concerning  performance-based 
standards  through  the  proposal  will  not 
end  its  efforts  to  identi^  such 
alternatives.  FDA  is  unable  to  respond 
to  the  criticism  that  its  efforts  duplicate 
other  regulations  in  the  absence  of 
information  on  where  the  author  of  the 
comment  beUeves  this  has  occurred. 
However,  HCFA  has  agreed  to  set  aside 
its  regulations  in  the  mammography 
area  and  to  accept  FDA-certified 
hcilities  as'  meeting  its  requirements  for 
reimbursement  under  Medicare  and 
Medicaid.  This  eliminated  one  possible 
source  of  regulation  duplication. 

FDA  strongly  supports  the  use  of 
performance  standards,  however,  it 
recognizes  that  additional  research  is 
needed  in  the  scientific  community 
before  it  can  support  additional 
regulations  based  on  performance 
outcomes.  FDA  encourages  continued 
research  in  this  aree,  and  will  actively 
work  to  develop  performance  standards 
in  the  foture. 

2.  Performance  Standards  and  Outcomes 
Measures  Suggested  in  the  Proposal 

A  large  nuiuwr  of  comments  were 
received  on  the  various  performance 
outcomes  measures  identified  as 
possible  alternatives  by  FDA.  These  are 
reviewed  in  the  following  narrative  in 
connection  with  the  identified 
alternative. 

3.  Mammography  Medical  Outcomes 
Audit 

(Comment  34).  FDA  in  the  preamble 
to  the  proposed  rules.  FDA  suggested 


that  the  reeults  of  a  mammography 
medical  outoomes  audit  mi^t  be  used 
as  the  basis  for  a  performance-based 
standard  for  each  mammography 
focility.  A  significant  numJber  of 
comments  expressed  concerns  about 
one  particular  aspect  of  the  audit, 
namely,  requirements  for  patient 
folfowup  that  might  be  necessary  to 
obtain  outcomes  data.  The  ma)ar  issues 
raised  were  the  cost  of  such  followup 
and  the  lack  of  evidence  that  Caedback 
about  outcomes  improves  practitioner 
performance.  The  authors  of  the  10 
comments  believed  that  individual 
practitioners  would  never  have 
sufficient  cases  to  cakulata  meaningful 
statistical  outoomes. 

Concerns  were  also  expressed  that 
there  were  no  protections  for  the 
confidentiality  of  outcomes  data  and 
that  medical  outcomes-based  standards 
could  motivate  practitioners  to  avoid 
challenging  or  mfficult  cases.  Eleven 
comments  expressed  obfefctions  to  any 
performance  standard  that  would 
require  mammography  facilities  and 
interpreting  physicians  to  collect 
followup  data  on  films  interpreted  as 
negative  or  to  require  the  calculation  of 
statistics  relating  to  sensitivity, 
specificity,  or  mtnifnul  cancer  detection 
rates.  One  comment  objected  on  the 
basis  that  requiring  the  collection  of 
such  data  would  imply  that  standards 
were  required  to  force  physidans  to  do 
the  best  possible  job  and  that  this  was 
necessary  because  it  was  the  norm  for 
physicians  to  cheet  or  be  dishonest  One 
comment  expressed  the  view  that  use  of 
cancer  registries  to  acciunulate  data  for 
monitoring  outcomes  was  clumsy  and 
expensive. 

A  related  set  of  comments  directed 
toward  use  of  the  positive  predictive 
value  (PPV)  statistic  as  a  measure  of 
quality  mammography  performance  vras 
overwhelmingly  negative.  Nine 
conunents  pointed  out  that  there  are 
varying  definitions  of  PPV  and  that  this 
is  not  a  measure  familiar  and 
understandable  to  the  general  public. 
The  general  consensus  was  that  this 
statistic  was  not  useful  and  should  not 
be  required  to  be  published  outside  the 
physician's  practice.  Six  respondents 
argued  that  it  was  completely 
unacceptable  to  use  the  physician's 
outcomes  data  as  a  measure  of 
performance.  Two  comments  expressed 
the  viewpoint  that  collection  of 
information  about  PPV  was  not 
appropriate  because  it  Mras  affected  by 
many  factors  beyond  the  control  of  the 
facility.  Three  comments  vehemenUy 
■opposed  the  public  disclosure  of 
outcomes  data,  arguing  that  there  would 
be  a  high  likelihood  of  misinterpretation 
by  the  public  and  incmtives  for 
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facilities  to  falsify  data.  Two  comments 
steted  that  data  collection  and  review 
alone  would  not  have  any  significant 
influence  on  radiologists'  behavior,  and 
ctmsequently,  that  collection  of 
statistical  data  was  not  worth  the  effort 
Finally,  one  conunent  agreed  tiuit  it 
would  be  valuable  to  find  valid  process 
and  outcomes  measures  for 
mammography  but  concluded  that  it 
would  be  premature  to  focus  on  PPV, 
which  is  subject  to  influence  by  so 
many  factors  external  to  the  radiologist 

In  contrast  to  these  negative 
comments  on  using  the  results  of  the 
mammography  medical  outoomes  audit 
as  the  basis  for  performance  standards, 
one  comment  strongly  supported  the 
idea  of  the  medical  audit  as  the  basis  for 
a  performance  standard  and  argued  for 
the  publication  of  such  finHingg  in  order 
to  ensure  that  the  public  had  access  to 
information  that  would  allow  them  to 
select  a  reputeble  institution.  Another 
supportive  comment  asserted  that  the 
agency  should  develop  performaiu» 
standards  for  medical  outcomes  audit 
statistics,  which  could  then  be  lised  to 
evaluate  physician  performance.  A  third 
respondent  urged  that  medical 
outcomes  could  and  should  be  used  as 
more  comprehensive  measures  of 
competeqce  and  compliance.  Another 
comment  suggested  that  standardized 
values  for  sensitivity  and  specificity 
could  support  a  reduction  in  personnel 
requirements  for  facilities  that  met  the 
performance  standards  for  these  two 
statistics.  One  final  comment  applauded 
the  possibility  of  change  from 
specification  of  the  manner  ot 
compliance  to  specification  of 
performance  objectives. 

FDA  observes  that  the  majority  of  the 
comments  received  oppose  the  use  of 
the  results  of  the  mammography 
medical  outcomes  audit  as  the  basis  for 
performance-based  standards,  at  least  at 
this  time.  The  agency  recognizes  that 
the  issues  of  the  confidentiality  of  data 
collected  and  the  limitations  of  PPV  as 
an  indicator  of  performance,  and  the 
other  problems  identified  in  the 
comments,  are  concerns  that  would 
have  to  be  addressed  before  the  audit 
could  become  the  basis  for  performance- 
based  standards.  The  agency  has 
concluded  that  it  is  premature  to 
establish  performance  standards  based 
upon  the  mammography  medical 
outcomes  audit,  primarily  because  the 
necessary  data  to  establish  such 
standards  and  to  resolve  the  concerns 
expressed  in  the  commenta  are  not  yet 
available. 

FDA  is  aware  that  the  National  Cancer 
Institute's  Breast  Cancer  Surveillance 
Consortium  (NQ  BCSQ,  has  beep 
actively  engaged  in  research  to 


understand  the  full  effect  of  breast 
cancer  screening  on  cancer  outoomes 
through  a  collaborative  e^rt  with 
academic  and  community-based 
mammography  facilities.  Through 
linkages  of  data  from  mammography 
facilities  with  pathology  data  on  cancer 
outoomes  from  population-based  cancer 
registries,  outoomes  data  will  be 
correlated  to  interpretation.  One  of  the 
goals  of  this  research  is  to  hdp  establish 
realistic  targets  for  mammography 
performance.  FDA  participates  with  the 
NCI  BCSC  and  has  staff  expertise  in  the 
medical  outoomes  audit  area  to  further 
assist  standards  development  of 
outcomes  measures.  FDA  will  evaluate 
results  bom  this  research  project  as  well 
as  other  projecta  to  determine  the  best 
approach  to  promote  improved 
mammography  performance  through 
performance-based  outcome  measiires. 
FDA  anticipates  issuing  regulations  in 
the  future  that  would  have  appropriate 
medical  outcomes-based  measures. 
To  this  end,  facilities  are  actively 
encouraged  to  develop  their  medical 
audit  programs  and  pursue  outoomes- 
based  measiues.  Information  to  assist 
facilities  in  conducting  and  interpreting 
the  mammography  medical  outoomes 
audit  can  be  found  in  the  medial 
literature.  In  addition,  in  1994  the 
Agency  for  Health  Care  Policy  and 
Research  published,  "Quality 
Mammography:  Clinical  Practice 
Guidelines."  This  primer  has  a  complete 
discussion  of  issues  surrounding  the 
medical  audit  and  has  references  to  aid 
facilities.  Meanwhile,  the  suggestions 
contained  in  the  commenta  to  FDA's 
proposed  rule  supporting  the  use  of  the 
audit  as  a  basis  for  performance 
standards  will  be  considered  by  FDA  in 
further  efforts  to  develop  performance- 
based  standards.  In  addition.  FDA 
specifically  invites  commenta  on  this 
issue  for  future  consideration.  Please 
submit  commenta  on  this  issue  to  the 
contact  person  listed  above. 
4.  Performance-based  or  Proficiency 
Testing 

With  respect  to  personnel,  FDA  raised 
the  possibility  in  the  proposal  that 
standards  based  on  successfully  passing 
proficiency  testa  might  be  the  basis  for 
replacement  of  design  specification 
standards  requiring  certain  levels  of 
training  and  experience. 

(Conunent  35).  The  general  consensus 
of  34  commenta  on  proficiency  testing 
was  that  such  requirementa  would  be 
excessive,  unnecessary,  cosUy, 
impractical,  and  duplicative  of 
examinations  already  in  place,  such  as 
those  administered  by  the  American 
Board  of  Medical  Physics,  the  American 
Board  of  Radiology  (ABR),  and  the 
American  Board  of  Health  Physics. 


Twenty  commenta  criticized  the  use  of 
performance-based  standards  in  this 
area  because  they  asserted  that  such 
standards  are  not  yet  developed  to  a 
level  where  they  can  substitute  for 
current  requirementa.  Two  commenta 
steted  that  it  is  better  if  FDA  does  not 
become  involved  in  personnel 
performance-based  standards  as  part  of 
the  MQSA.  Rather,  continuing  medical 
education  (CME)  requirementa  as  they 
currentiy  exist  should  be  satisfactory  for 
this  part  of  the  education  process.  Three 
respondenta  indicated  that  the  term 
"performance-based  testing"  is  too 
vague  and  could  include  even  such 
simple  things  as  the  radiologist's 
observation  of  the  technologist 
performing  an  examination. 

After  reviewing  these  general 
commenta  and  the  si>ecific  ones  that  are 
discussed  later  in  this  document  FDA 
has  concluded  that  it  would  be 
premature  to  establish  general 
performance  standards  based  on 
proficiency  testing  because  there  is  no 
consensus  among  experts  about  what 
those  standards  should  be  or  how  they 
should  be  measured.  The  topic  of 
proficiency  testing  for  specific 
professional  groups  drew  a  number  of 
responses  varying  in  their  level  of 
support  for  such  testing.  Specific 
commenta  are  noted  and  discussed  as 
follows: 
a.  Proficiency  testing  for  mdJoIogists 
(Comment  36).  Proficiency  testing  for 
radiologista  drew  divergent  responses. 
Three  commenta  uiged  that  FDA,  in 
collaboration  with  NMQAAC,  develop  a 
proficiency  test  that  physicians  must 
pass  prior  to  initiatii^  the  practice  of 
mammography  interpretation.  Four 
additional  commenta  favored 
proficiency  testing  for  radiologista,  but 
only  as  an  initial  requirement  Thirteen 
commenta  indicated  unqualified 
support  for  proficiency  testing  for 
physicians.  In  contrast,  five  commenta 
maintained  that  board  certification 
could  replace  proficiency  testing  with 
intermittent  retesting  at  5-  to  8-year 
intervals.  Such  examinations  could  be 
handled  by  the  accreditation  bodies. 
Another  comment  stated  that  random 
clinical  image  review  at  the  time  of  the 
MQSA  annual  inspection  could 
substitute  for  proficiency  testing.  Six 
commenta  agreed  with  the  basic  premise 
that  performance  evaluation  is 
important  in  order  to  determine 
acciirate  standards  but  that  more  time  is 
required  to  determine  appropriate 
testing  devices  and  standards.  One 
comment  stated  that  training  and 
experience  requirements  for  interpreting 
physicians  should  be  sufficient  and 
there  was  no  need  for  periodic  testing. 
Similarly,  one  comment  stated  that  the 
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medical  audit  could  function  as  a 
proficiency  test  for  radiologists.  Two 
comments  expressed  a  total  lack  of 
support  for  proficiency  testing,  arguing 
that  such  testing  is  time  consuming, 
costly,  unnecessary,  redundant,  and  not 
done  in  any  other  area  of  medicine.  One 
comment  stated  that  periodic 
proficiency  testing  is  appropriate  fat 
nonradiologists  reeding  mammograms 
but  not  Cor  trained  radiologists.  In  lieu 
of  proficiency  testing,  this  comment 
suggested  a  special  certificate  as  part  of 
designated  continuing  education 
courses  as  a  simpler  way  to  establish  a 
measure  of  proficiency.  One  final 
comment  stated  that  proficiency  testing 
would  impose  undue  hardship  on  the 
ladiologist  whose  practice  is  not 
exclusively  devoted  to  mammography. 
A  total  of  79  respondents  argued  that 
the  cost  of  proficiency  testing  would  be 
too  high  and  that  the  additional 
expenses  would  be  passed  along  to 
consumers. 

FDA  observes  that  suppext  fbr- 
proficiency  testing  for  interpistiBg 
physicians  is  somewhat  stronger  than 
tor  proficiency  testing  in  general,  but 
that  the  majority  of  respondents  still 
opposed  the  idea.  Given  the  diversity  of 
response  to  the  possible  use  of 
proficiency  testLig  for  radiologists,  and 
the  fact  that  no  existing  tests  were 
identified  in  the  comments.  FDA  has 
concluded  that  it  is  not  in  the  interest 
of  quality  mammography  to  mandate 
such  testing  at  this  time.  The  agency 
believes  that  proficiency  testing  for 
physicians,  itfaasihle  at  all,  would  have 
to  undergo  further  developm«it  before 
it  could  be  the  basis  of  a  perbmnance 
standard. 

b.  Proficiency  testing  for  tachnologista 

(Comment  37).  Three  respondmts 
stated  that  profidracy  testing  every  3  to 
5  years  would  be  beneficial  to 
technologists.  One  additional  comment 
cancuired.  but  recommended  testing 
evecy  2  jBun.  Overall,  however,  there 
was  a  ganeial  lack  of  support  in  the 
comments  for  proficiency  testing  of 
technologists. 

Sixty-one  comments  stated  that  such 
testing  for  technologists  cannot  be 
conducted  objectively  and  also 
indicated  that  the  final  requirements 
were  adequate  to  ensure  the 
qualifications  of  technologists.  Ten 
additional  comments  claimed  that 
proficiency  testing  for  technologists  is 
impcactical  because  of  the  lack  of 
established  criteria  and  the  absence  of 
an  appropriate  body  to  administer  such 
tests.  Three  respondents  argued  that  die 
medical  audit  served  as  a  proxy 
proficiency  test  for  technologists. 
Twenty  comments  stated  that  the 
proposed  continuing  education 


requirements  woe  sufficient  and  it  was 
not  necessary  to  administer 
recertification  examinations.  Thirty- 
seven  comments  argued  that 
technologist  |m>ficiency  testing  was 
redundant  with  the  other  initial  and 
continuing  education  leqvirmnents. 

One  comment  stated  that  at  one  time, 
the  ARRT  had  considned  adding  a 
practical  exam  to  its  evaluation  of 
mammography  competency  but  defened 
doing  so  imtil  credible  analyses  would 
establish  that  such  an  examinatiixi 
would  result  in  improved  quality  of 
performance.  Pour  comments  stated  that 
proficiency  testing  for  technologist 
would  drive  technologM*  away  firom 
the  field  of  mammography.  One 
comment  expressed  the  view  that 
unmial  testing  was  imnecessary  because 
mammography  does  not  change  that 
rapidly.  Another  comment  st^ed  that  a 
requirement  for  proficiency  testing  for 
technologists  would  have  a  negative 
impact  on  the  availat^ty  of 
manuBography  in  rural  and 
mountainous  regions.  An  additional 
respondent  argued  that  the  annual 
requirements  for  technologists  are 
already  excessive  and  the  addition  of 
competency  or  proficiency  testing 
would  simply  raise  costs  or  close 
mammography  facilities.  Four  other 
comments  expressed  similar  sentiments, 
stating  that  technologists  already  have 
to  meet  sufficient  requirements,  and  the 
addition  of  proficiency  testing  would  be 
excessive.  Concems  a^  were  raised 
about  who  would  administer  such 
testing  and  the  method  of  p^rment.  One 
comment  urged  that,  if  proficiency 
testing  became  a  requirement  for 
recertification.  it  should  be  oSared  at  no 
cost  to  the  technologist 

One  comment  argued  that 
incompetent  technologists  could  pass  a 
proficiency  test  and  fiuther  stated  that 
proficiMicy  tasting  was  a  measure  of 
test-taking^  skills,  not  of  mammographic 
competency.  Two  comments  expressed 
the  point  of  view  that  proficiency 
testhig  is  useless  and  insulting.  Several 
comments  stated  that  recertification,  if 
required  in  addition  to  continuing 
education,  is  redundant,  time- 
consuming,  and  costly.  These  commmts 
asserted  that  retesting  is  valuable  only 
in  instances  of  significant  changes  in  the 
mammography  modality.  One  comment 
pointed  out  that  the  ARDMS  (a 
sonographer's  organisation  not  further 
identified)  had  tried  to  offor  a  practical 
examination,  but  abandoned  the  project 
because  it  proved  too  costly.  The 
remaining  conments  were  all  generally 
opposed  to  proficiency  testing  for 
tecnnologiste.  One  comment  siiggested 
that  a  better  way  to  evaluate 
technologists  would  be  to  require 


performance  at  a  seipinar  that  would 
assess  their  cMniral  competence. 
Another  comment  conciured  with  this 
viewpoint,  saying  that  a  written  exam 
cannot  measure  competence  in  a  hands- 
on  field  such  as  mammography.  Finally, 
one  comment  argued  that  further 
examination  is  not  necessary  if  the 
technologist  remains  active  in  the  field 
of  mammography  and  maintains  proper 
licensure. 

The  agency  is  persuaded  that 
regulations  requiring  such  testing  would 
be  premature.  FDA  believes  soma  of  the 
objections  raised,  as  with  the  objecticms 
to  radiologist  testing,  can  be  addressed 
and  overcome;  e.g.,  to  the  extent 
comments  argued  that  proficiency 
testing  was  duplicative  of  cunent 
training,  education,  and  experience 
requirements,  FDA  could  consider       « 
eliminating  some  of  those  requirements. 
However,  the  agency  agrees  with  the 
general  consensus  expressed  by  the 
conunents  and  concludes  that 
proficiency  testing  for  technologists 
currentiy  cannot  provide  the  bsais  for  a 
performance  standard. 

c.  Proficiency  testing  for  physicist* 

(Comment  38).  The  agency  received 
17  comments  about  this  topic.  Of  the  17, 
3  were  in  hvor  of  proficiency  testing  for 
physicists,  with  1  additional  ccMnment 
asserting  that  is  would  be  possible  to 
conduct  such  a  test,  but  only  at  great 
cost  Other  conunents  stated  that 
proficiency  testing  for  physicists  waa 
simply  a  biad  idea.  Two  comments 
argued  that  the  proposed  standards  of  a 
written  examination  and  a  practical 
survey  test  were  sufficient  proficiency 
meesures  for  physicists.  Two  comments 
stated  that  a  doctorate  in  physical 
science  and  board  certification  in  an 
appropriate  medical  physics  sub- 
specialty provided  a  better  assuraiuie  of 
profiassional  integrity  than  written  and 
practical  examinations.  Anotho^ 
conunent  suggested  that  it  would  be 
nuwe  appropriate  for  physicists' 
accreditatirai  bodies  to  administer  such 
tests  because  FDA  lacked  the  necessary 
experience  and  knowledge  in  this  area. 
One  conunent  expressed  concern  about 
the  possibility  of  computer  errors  if  the 
examinations  relied  on  computer 
programs  for  test  administration  and 
scoring.  One  comment  recommended 
that  the  idea  of  a  qualifying  examination 
for  physicists  should  be  further 
explored,  especially  because  the 
proposed  regulations  do  not  adequately 
address  the  issue  of  how  detailed  an 
wnniial  survey  shoidd  be. 

One  comment  asked  whether  a 
performance-beaed  standard  would  help 
physicists  working  at  small  institutions 
to  meet  the  training  requirements. 
Although  it  is  possible  that  proficiency 
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testing  coidd  alleviate  difficulties 
involving  access  to  training  for  some 
physicists,  FDA  notes  that  it  is  not 
possible  to  determine  whether  such  an 
approach  would  permit  these  physicists 
to  qualify  until  such  a  time  as  the  form 
and  nature  of  a  possible  proficiency  test 
is  better  known. 

As  with  proficiency  testing  for 
interpreting  physicians  and  radiologic 
technologists,  the  comments  have 
persuaded  FDA  that  it  would  be 
premature  to  require  such  testing  for 
physicists  as  the  basis  of  a  performance 
standard.  The  agency,  however,  will 
continue  to  explore  the  feasibilify  of 
such  testing  for  radiologists, 
technologists,  and  physicists. 
5.  Mammography  Equipment  and  QC 

The  preamlue  to  me  proposals  (61  FR 
14860)  suggested  possible  performance- 
based  substitutes  for  equipment 
specification  and  QC  testing  in  the 
proposed  rule.  One  general  comment 
recommended  that  FDA  retain  the 
existing  QC  tests  as  proposed  to  ensure 
adequate  mam  mography  equipment  and 
QC-  The  author  was  of  tiie  opinion  that 
one  or  two  performance-based  criteria 
would  not  be  adequate  to  serve  as  QC 
measures. 

a.  Phantom  image  testing 

FDA  suggested  mat  one  possibilify 
was  that  a  more  sophisticated  phantom 
might  be  developed  for  use  in  a  single 
QC  test  that  would  provide  the  same 
information  on  equipment  performance 
as  some  or  all  of  die  separate  tests  and 
specifications.  A  performance-based 
standard  predicated  on  test  residts  using 
this  phantom  and  falling  within  defined 
limits  might  provide  the  same  assurance 
of  image  qualify  as  a  number  of  the 
design  specifications  and,  therefore, 
could  replace  the  design  specifications 
in  the  r^ulations. 

(Comment  39).  One  comment  stated 
that  it  was  possible  to  develop  a  single 
system  test  with  an  alternative  phantom, 
llie  comment  stated  that  one  distinct 
advantage  of  a  single  system  test  would 
be  to  replace  the  present  daily  processor 
qualify  control  (QC)  test  with 
sensitometry  based  on  the  actual  light 
emission  of  the  radiographic  screen  and 
at  the  same  time  check  the  performance 
of  the  rest  of  the  imaging  system.  The 
comment  stated  that  the  final 
regulations  should  allow  facilities  and 
accreditation  bodies  to  work  together  to 
adopt  a  suitable  phantom  to  be  used  as 
a  d^y  total  system  test.  The  majorify  of 
the  comments  received,  however,  were 
opposed  to  using  phantom  image  toatiTig 
as  a  comprehensive  equipment  test, 
even  if  such  testing  would  permit 
alternative  tests  to  be  performed  less 
frequentiy.  There  was  strong  support  for 
FDA  to  implement  the  mairunography 


performance  and  design  requirements 
described  in  the  proposed  mles. 
Overall,  a  total  of  uine  comments 
opposed  use  of  the  phantom  as  a  daily 
test  that  would  replace  other  QC  tests. 
It  was  noted  that  more  frequent  use  of 
the  phantom  would  increase  costs, 
woiild  not  yield  an  adequate  measiue  of 
qualify,  wcmld  be  usefid  only  as  a 
supplement  to  other  QC  tests,  and 
would  yield  results  that  were  highly 
variable.  Three  comments  remarked  that 
phantom  testing  is  a  good  measure  of 
qualify  but  cannot  replace  all  other  QC 
tests.  Finally,  it  was  noted  that  the  STEP 
test  should  be  added  to  the  phantom 
image  analysis. 

FDA  observes  that  the  general 
consensus  of  these  comments  is  that  it 
is  imlikely  that  testing  with  a  more 
sophisticated  phantom,  if  one  is  made 
available  throu^  further  research,  will 
be  an  adequate  substitute  for  other  QC 
tests, 
b.  Repeat  rate 

Another  measure  that  was  suggested 
as  a  possible  performance  standard  was 
the  fscilify's  repeat  rate.  Under  the  final 
regulations,  a  repeat  rate  is  to  be 
analyzed  every  3  months,  and  include 
up  to  250  examinations.  In  the  preamble 
to  the  proposal  (61  FR  14860),  FDA 
asked  for  comments  on  the  possibilify  of 
using  the  repeat  analjrsis  rate  in  some 
modified  form,  such  as  conducting  the 
test  continuously,  as  the  basis  for  a 
performance  standard.  The  agency  also 
noted  that  such  a  use  would  have  to 
take  into  account  the  possibilify  diat  die 
repeat  rate  could  be  altered  through  the 
acceptance  by  a  mammography  facilify 
of  all  images  of  any  qualify  performed. 

(Comment  40).  Responses  to  this 
possible  alternative  were  generally 
negative.  Three  comments  contended 
that  the  repeat  rate  could  not  serve  as  an 
alternative  to  existing  equipment  and 
QC  tests.  Specifically,  it  was  noted  that 
ongoing  repeet  analyses  could  not 
substitute  for  QC  tests.  Four  conunents 
raised  concems  about  the  possibilities 
for  altering  or  falsifying  finHingf  and 
lack  of  consistency  within  and  between 
mammography  facilities  in  performing 
repeat  analyses.  A  related  comment 
stated  that  technologists  will  not  repeat 
images  that  should  be  redone  if  they 
think  the  repeated  images  will  afiiact 
their  job.  This  means  poorer  images  may 
be  submitted  to  radiologists  for 
interpretation. 

FDA  recognizes  the  validify  of  the 
concerns  raised  by  these  comments  •nt^ 
has  concluded  that  a  performance 
standard  based  on  repeat  rate  analyses 
is  not  likely  to  enhance  qualify 
mammography  nationwide, 
c.  Chniail  image  review 


FDA  identified  clinical  image  review 
as  a  possible  basis  for  performance- 
based  standards.  Gennal  comments 
regarding  clinical  image  review  for  this 
purpose  were  largely  unfavorable. 

(Comment  41).  Nine  respondents 
argued  that  random  selection  of  images 
for  review  is  unnecessary  because  the 
review  is  conducted  by  the  accreditation 
body.  It  is  better  therefore,  these 
comments  continued,  to  select  previous 
images  of  the  same  patients  to  document 
improvements  in  image  qualify  between 
examinations  rather  than  random 
selection  of  images.  Thirteen  conmients 
stated  that  the  supervising  radiologist 
ultimately  is  responsible  for  assessment 
of  clinical  image  qualify.  Four 
conunents  questioned  who  would  do 
the  clinical  image  reviews  for  all 
facilities  and  suggested  that  this  would 
require  a  new  government  agency  in  a 
time  when  government  has  been 
directed  to  downsize.  Two  comments 
stated  that  clinical  image  review  is  only 
ufeful  as  a  learning  tool  in  difficult 
cases  and  is  not  useful  as  a  general  test 
of  proficiency. 

Additional  comments  were  received 
on  the  possibilify  of  using  clinical  image 
review  to  evaluate  the  pwformance  of 
the  radiologic  technologist  Twelve 
comments  were  openly  opposed  to 
clinical  image  review  for  assessment  of 
technologists,  arguing  that  it  would 
reqiiire  a  large  investment  of  effort  and 
financial  resources.  One  comment  said 
that  the  radiologist,  not  the  technologist, 
is  responsible  for  the  qualify  of  images 
and,  consequendy,  it  woidd  be 
inappropriate  to  use  this  as  a 
performance  assessment  for 
technologists.  Another  comment 
expressed  the  point  of  view  that  clinical 
image  review  was  urmecessary  if 
technologists  remain  active  in 
performing  mammography  and  also 
maintain  proper  licensure. 

The  question  of  who  would  do  the 
image  reviews  drew  a  number  of 
comments.  One  comment  said  that 
clinical  image  review  by  technologists 
had  been  tried  previously  with  poor 
success,  although  specifics  about  the 
problems  were  not  mentioned.  Nine 
comments  asserted  that  rlinir^l  image 
review  to  assess  technologist 
performance  should  be  done  under 
ph)r8ician  review,  rather  than  by 
sending  images  to  an  outside 
bureaucracy,  which  would  be  very 
cosdy  for  fKulities.  Cost  was  raised  as 
an  issue  by  another  respondent  who 
argued  that  a  focilify  with  many 
mammography  technologists  vrould 
have  many  images  out  fat  review,  whidi 
would  be  both  costiy  and  a  threat  to 
patient  confidentialify.  One  comment 
suggested  that  the  PDA  inspector  review 
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rlinifail  images  at  the  time  of  the  »nmiiil 
MQSA  inspection,  rather  than  the 
facility  submitting  the  images  to  some 
central  point  Under  this  approach, 
technologists  and  radiologists  would 
complete  critique  forms  of  their  images 
to  explain  any  difBculties  or  problems 
in  taking  or  reading  the  films. 

On  the  more  positive  side,  twelve 
comments  stated  that  clinical  image 
review  under  the  MQSA,  combined 
with  additional  actions,  would  ensure 
propv  manunography  performance 
sufficient  to  assess  technologists' 
clinical  skills.  The  additional  action 
•oggastad  by  10  of  these  comments  was 
yearly  attendance  at  banda-on 
wt»kshopa,  while  another  comment 
•oggested  periodic  receitification 
examinations,  and  the  12th  advocated 
use  of  repeat  analysis.  This  last 
comment  also  suggested  that  such  an 
evaluation  could  even  substitute  for  the 
practice  volume  requirement  for 
technologists  in  the  proposal. 

FDA  observes  that  opinion  is  divided 
more  evenly  on  the  foasibility  of  using 
cHniral  image  review  as  a  peifotmance 
standard  for  technologists  than  on  the 
fisesibility  of  the  other  poaaiMe  basea  for 
performance  standards  mentioned  in  the 
ivopoaal.  The  ma|(v  problem  seems  to 
be  how  to  establish  an  efiiective  system 
at  a  reasonable  cost  Although  clinical 
image  review  will  not  substitute  for  the 
radiologic  technologist  requirements 
being  finaliaed  in  the  legiuations,  FDA 
will  continue  to  evaluate  this  issue  in 
coUaboratifm  with  the  membera  of 
NMQAAC  and  other  agencies  involved 
with  mammography  QC. 
6.  General  Observanons 

As  discussed  above,  PDA  sought 
public  comment  on  the  possibility  of 
taking  an  alternative  approach  to 
assuring  the  q\iality  of  mammography 
nationwide.  The  alternative  approach 
would  be  the  greater  use  of 
performance-based  standards  in  place  of 
the  primarily  design  specification 
standards  established  in  the  intmim 
regulations  and  proposed  for  the  final 
regulations.  Sevwal  possible  meesures 
or  mechanisms  that  could  form  the  basis 
for  performance-based  standards  were 
identified  and  the  public  was  invited  to 
comment  on  their  teasibility  and  also  to 
suggest  other  options.  The  agency  also 
asked  for  comments  on  how  it  should 
proceed  with  regulation  development  if 
perftHinance-based  standards  were 
considered  fiaasible.  If  such  standards 
could  be  developed  relatively  quickly, 
FDA  could  consider  maintaining  the 
interim  standards  and  delajring  the 
issuance  of  final  regulations  until 
performance-based  standards  wrere 
developed.  Conversely,  if  the  ejqiected 
time  for  the  development  of 


Crmance-based  standards  was 
by,  in  the  interest  of  achieving 
additional  improvement  in 
mammography  more  rapidly,  the  agency 
might  appropriately  proceed  with 
finaHring  the  proposed  rules  (as 
modified  in  response  to  public 
conunent)  and  replace  them  at  a  later 
date  with  performance-beaod  standards 
after  the  necessary  research  for  those 
standards  was  complete. 

(Comment  42).  Only  four  comments 
addressed  these  questions  directly  and. 
as  noted  above,  they  urged  FDA  to 
proceed  with  publication  of  the  final 
regulations.  FDA  also  notes,  as 
described  above,  that  the  comments  on 
the  possible  mechanisms  for 
pernwmance-based  standards  identified 
by  the  agency  were  predominantly 
negative.  Furthermore,  none  of  the 
conmients  suggested  any  other 
possibilities  for  performance-baaed 
standards.  This  would  seem  to  support 
the  view  that  performance-based 
standards,  if  feasible,  will  require 
further  research.  Based  on  this.  FDA 
concluded  that  it  should  proceed  with 
the  publication  of  these  final 
regulations.  If  further  reseaich  and 
development  suggest  that  performance- 
based  standards  can  replace  these 
regulations,  FDA  wiU  propose 
amendments  to  the  Ki^SA  rulaa. 

aScope§900.J 

lliis  sectiim  briefly  summaiiaad  the 
content  of  the  following  regulatory 
sections.  No  coomients  wrere  received 
and  it  was  codified  unchanged. 


D.  DBfbtitkmM  §  900.2 

This  section  defines  tenns  used  in  the 
regulations  whose  meaning  would  not 
be  common  knowledge  or  for  which 
there  exists  more  than  one  definitioa. 
making  it  necessary  to  specify  which  is 
to  be  used  for  the  purposes  of  these 
regulations.  Commmits  received  on  the 
d^nitions  in  the  proposal  are  discussed 
first  This  is  followed  by  a  consideration 
of  commoits  that  recommended  adding 
new  definitions  or  made  other  mote 
general  comntents  on  the  proposed 
definitions.  Discussed  third  are 
definitions  that  have  been  added  to.  or 
changed  from,  those  in  the  proposal  due 
to  changes  in  other  parts  of  the 
regulations. 

1.  Commoits  on  the  Proposed 
Definitions 

a.  Genera]  comments  on  teveml 
related  definitions 

The  following  closely  related 
definitions  were  included  in  the 
proposal  in  order  to  identify  which 
consiimer  complaints  must  be 
considered  by  the  fecility  and  the 


accreditation  bodies  in  the  complaint 
process  required  by  the  MQSA: 

•  Adverse  event 

•  Consumer 

•  Serious  adverse  event 

•  Serious  complaint 

The  purpose  of  these  definitions,  as 
explained  in  the  preamble  to  the 
proposal  (61  FR  14863),  is  to  ensure  that 
serious  complaints  about  the  quality  of 
the  MQSA-related  mammography 
services  are  adeqiiately  addrenad 
without  placing  an  undue  burden  on 
fedlities  and  accreditation  bodies  by 
requiring  extensive  consideration  fat 
relatively  minor  complaints. 

"Adverse  event"  is  defined  to  mean 
an  undesirable  experience  associated 
with  mammography  activities  within 
the  scope  of  42  U.S.C  263b.  Examples 
were  included  in  the  definition. 

The  definition  of  a  "consumer"  is 
intended  to  make  it  clear  that  a  patient 
or  a  representative  of  the  petient  (for 
example,  fiunily  members  or  refarring 
physicians)  can  file  complaints. 

"Serious  adverse  event"  is  defined  to 
mean  an  adverse  event  that  could 
significantly  comfHomise  clinical 
outcomes  or  for  which  a  fecility  feiled 
to  take  approjwiate  corrective  acticm  in 
a  timely  manner.  Finally,  "serious 
compl^t"  is  defined  to  mean  a  report 
of  a  serious  adverse  event  Facilities, 
under  §  900.12(h),  and  accreditation 
bwties.  under  §  900.4(g),  are  reqiiired  to 
cany  out  specified  activities  in  response 
to  serious  complaints. 

(Conunent  43).  A  number  of  general 
comments  were  received  on  these 
related  definitions.  One  comment  stated 
that  using  the  severity  levels  outlined  in 
current  inspection  procedures  would  be 
more  applicable  for  complaint  activities 
than  the  proposed  definitions. 

FDA  disa^ees  with  this  comment 
The  sevoity  levels  used  for  the  MQSA 
inspection  program  were  developed  for 
use  by  inspectors.  They  are  too 
technical  and  not  necessarily  relevant 
for  consumer  complaint  purposes. 

(Comment  44).  One  comment 
recommended  removing  the  terms 
"adverse  event"  and  "serious  adverse 
event"  and  the  addition  of  the  definition 
of  "complaint"  to  mean  the  report  of 
any  undesirable  experience  associated 
with  manunography  activities.  These 
experiences  may  include  poor  image 
quality,  feilure  to  send  mammography 
reports  within  30  days,  or  the  use  of 
personnel  who  do  not  meet  regulatory 
requirements.  Another  comment  also 
suggested  adding  a  definition  for 
complaint  without  specifying  what  it 
should  be. 

FDA  believes  that  the  definition 
ofiered  by  the  first  comment  could 
result  in  complaints  unrelated  to  the 
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MQSA  (e.g.,  billing  procedures)  and 
complaints  that  woilld  not  ordinarily  be 
considered  serious  by  most  patients 
(e.g.,  fecility  temperature)  being 
forwarded  to  the  accreditation  bodies 
and  FDA  when  they  have  the  greatest 
chance  for  resolution  at  the  fecilify.  The 
final  regulations  require  fecilities  to 
record  all  serious  complaints.  The 
fecilify  will  fbmvard  unresolved  serious 
complaints  to  the  accreditation  body 
and/or  FDA  for  further  action.  In 
addition,  the  agency  notes  that  the 
definitions  of  "adverse  event"  and 
"serioiu  adverse  event"  give  examples 
of  the  kind  of  complaints  that  are  within 
the  peffameters  of  me  consumer 
complaint  mechanism.  All  of  the 
examples  noted  in  the  comment  would 
fell  within  the  scope  of  consimier 
complaints  subject  to  further 
accreditation  body  and  FDA  review, 
b.  Adverse  event 

(Comment  45).  One  comment  agreed 
that  the  definition  of  "adverse  event" 
should  include  feilure  to  send 
mammography  reports  in  a  timely 
fashion  to  the  referring  physician  or 
self-referred  patient,  but  argued  that  30 
days  is  an  unreasonably  long  time  for 
communication  of  adverse  events.  FDA 
notes  that  the  30-cfey  period  referenced 
in  the  definition  is  intended  as  the 
maximum  amount  of  time  that  may 
elapse  and  that  the  regulations  state  that 
the  results  should  be  communicated  as 
soon  as  possible. 

This  is  discussed  further  in  section 
ni.L.3  of  this  docimient,  where  FDA's 
responses  to  comments  received  on 
§S  900.12(c)(2)  Communication  of 
mammography  results  to  the  patient, 
and  900.12(c)(3)  Communication  of 
mammogmphy  results  to  health  core 
providers,  are  given. 

(Comment  46).  Several  comments 
requested  greater  clarify  or  additional 
explanation  for  the  term  "poor  image 
qualify"  (used  in  the  definition  of 
adverse  event),  and  FDA's  criteria  to 
determine  when  image  qualify  is  poor. 
The  comment  observed  that  the 
definition  of  poor  image  qualify  is  likely 
to  be  very  subjective. 

FDA  agrees  that  a  single  definitiontfor 
poor  image  qualify  would  be  subjective 
and,  therefore,  has  not  included  such  a 
definition  in  order  to  give  facilities  and 
accreditation  bodies  the  flexibillfy  to 
evaluate  such  performance  in  a 
particular  situation  on  a  case-by-case 
basis.  However,  criteria  to  be  considered 
by  accredifetion  bodies  in  evaluating 
acceptable  image  qualify  are  specified  in 
§  900.4(c)(2).  Coiuumers  who  decide  to 
complain  about  poor  image  qualify 
would  generally  have  assistance  from 
health  professionals  (for  example, 
referring  or  consulting  physicians,  or 


accreditation  body)  in  making  this 
determination.  In  situations  in  which 
FDA  has  reason  to  believe  image  qualify 
at  a  particular  fecilify  is  poor,  FDA  may 
consult  wth  accreditation  bodies  for 
additional  mammography  review  in 
order  to  determine  whether  corrective  or 
enforcement  actions  are  appropriate, 
c.  Serious  adverse  event 
The  regulation  defines  "serious 
adverse  event",  as  "an  adverse  event  that 
may  significantiy  compromise  rlin<rm| 
outcomes,  or  an  adverse  event  for  which 
a  fecilify  feils  to  take  appropriate 
corrective  action  in  a  timely  manner." 

(Comment  47).  Four  comments 
recommended  that  the  definition  of 
"sfflious  adverse  event"  should  be 
revised.  They  stated  that  failure  to  take 
action  on  a  nonserious  event  should  not 
turn  the  event  into  a  serious  complaint 
The  comments  recommended  that 
"sOTious  complaint"  should  be  written 
to  preclude  common  and  potentially 
unavoidable  complaints  about 
mammography  (e.g.,  compression  hurts, 
room  too  cold). 

FDA  dist^rees  that  the  definition 
should  be  revised.  Failure  to  take  action 
on  certain  nonserious  events  may 
indeed  result  in  a  serious  adverse  event 
For  example,  it  is  generally  accepted 
that  most  compression  complaints  are 
considered  to  be  minor.  However,  there 
may  be  instances  in  which  compression 
is  unusually  severe  and,  therefore,  the 
complaint  would  be  considmed  serious. 
FDA  believes  the  definition  should 
remain  flexible  to  allow  for  this  type  of 
situation. 

(Comment  48).  One  conmient 
suggested  changing  "may  significantiy 
compromise  clinical  outcomes"  to  "has 
significantiy  compromised  riiniy^l 
outcomes." 

FDA  disagrees.  A  primary  goal  of  the 
consumer  complaint  mechanism  is  to 
improve  mammography  sravices  by 
providing  fecilities  with  data  and 
information  they  might  not  otherwise 
receive  or  analyze.  It  is  preferable  to 
correct  a  potentially  serious  situation 
before  harm  occurs,  rather  than  after  the 
harm  has  affected  the  patient 
d.  Serious  complaint 
(Comment  49).  A  "serious  complaint" 
is  defined  as  "a  report  of  a  serious 
adverse  event."  Two  comments 
suggested  that  descriptions  of  the  type 
of  serious  complaints  to  be  reported  to 
the  accreditation  body  should  be 
specified. 

FDA  agrees  that  additional 
descriptions  will  be  helpful  and  intends 
to  make  such  information  available 
through  guidance.  The  agency  believes 
that  making  this  information  available 
in  guidance,  rather  than  in  regulations, 
will  give  fecilities.  accreditation  Indies, 


and  FDA  Uie  flexibillfy  to  determine  on 
a  case-by-case  basis  whether  or  not  an 
event  should  be  classified  as  serioiis. 
e.  Contact  hour 

"Contact  hour"  was  defined  in  the 
proposal  as  an  hour  of  training  receivad 
through  direct  instructioiL 

(Comment  50).  One  comment 
recommended  that  it  be  defined  as  50 
minutes. 

FDA  is  aware  that  in  academic 
institutions  an  hour  of  didactic  training 
is  frequently  onfy  50  minutes  long. 
However,  in  clinical  and  continuing 
education  situations,  an  hour  of 
instruction  is  usually  a  full  60  minutes. 
Reducing  the  figure  from  60  to  50 
minutes  would  reduce  the  training 
requirements  18  percent  Because  those 
training  requirements  were  proposed  at 
what  are  believed  to  be  the  minitnnifi 
adequate  levels,  the  agency  did  not 
change  the  definition, 
t  Direct  instruction 
Direct  instruction  requires  instructor- 
student  interaction,  either  fece-to-fece  or 
through  examination. 

(Comment  51).  One  comment  staled 
that  the  definition  is  too  vague, 
especially  when  compared  to 
mammcwrapby  equipment  evaluation. 
FDA  disagrees.  The  agency  believes 
the  definition  is  sufficientiy  specific  to 
give  a  clear  idea  of  what  is  required, 
while  also  preserving  the  flexibillfy  to 
accept  possible  new  approaches  to 
instruction, 
g.  ZMrect  supervision 
The  definition  of  direct  supervisioa 
was  designed  to  permit  "trainees"  to 
fewfully  obtain  the  experience  in 
interpreting  or  producing  mammograms 
or  survejring  mammography  units  that 
they  needed  to  become  qualified  or 
requalified.  At  the  same  time,  by  having 
the  trainee's  work  checked  and,  if 
necessary,  corrected  before  any  clinical 
care  might  be  jeopardized,  the  patient's 
right  to  adequate  qualify  mammography 
is  protected. 

(Comment  52).  One  comment 
supported  this  definition.  A  second 
comment  asked  if  direct  supervision 
was  needed  for  "nonqualified"  people 
doing  tile  QC  tests. 

In  accordance  with  42  U.S.C 
263b(f)(l),  personnel  qualifications  wen 
established  only  for  interpreting 
ph}rsicians,  radiologic  tedmologists, 
and  medical  physicists.  As  a  result,  tests 
performed  by  medical  physicist 
"trainees"  would  have  to  be  done  under 
this  definition  of  direct  supervision, 
although  tests  performed  by  QC 
technologist  "trainees"  would  not 
However,  the  agency  notes  that 
§900.12(dKlXiv)  makes  tiie  QC 
technologist  responsible  for  ensuring 
the  qualify  of  paformance  of  those 
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doing  QC  tests.  The  definition  of  QC 
technologist  in  §  900.2(pp)  requires  the 
QC  technologists  to  meet  the 
requirements  for  a  radiologic 
technologist,  including  training  in 
quality  assurance/QC  Taken  together, 
uese  requirements  provide  for  a  level  of 
supwvision  similar  to  that  provided 
under  this  definition. 

h.  Facility 

The  definition  of  "bdlity"  ia 
provided  by  the  law  itself  in  42  U.S.C 
263b(aM3).*It  includes  a  variety  of  types 
of  locations  where  mammograms  are 
produced,  processed,  or  interpreted. 

(Comment  53).  Three  comments  either 
inquired  if  processing  and  interpreting 
ft4il1t1^f  would  have  to  be  certified  and 
inspected  or  asked  that  these  facilities 
be  excluded  bom  the  requirements.  The 
law  defines  locations  where 
mammograms  are  processed  or 
interpreted,  and  where  mammograms 
are  produced,  as  facilities  (42  U.S.C 
263b(aX3)).  The  aguicy's  approach 
under  the  interim  regiUations.  which  ia 
expected  to  continue  under  the  final 
regulations,  has  been  a  systems 
approach.  The  facility  producing  the 
mammograms  receives  the  certificate 
and  is  raaponaible  for  ensuring  that  the 
facilitiea  at  which  their  mammograms 
are  processed  and  intmpreted,  if 
seperate,  meet  the  applicable  quality 
standards.  This  is  consistent  with  the 
statutory  provision  that  reqtiiies  the 
facility  performing  the  mammography  to 
be  responsible  for  meeting  quality 
standards  (42  U.S.C  263b(aX3)(B)).  FDA 
has  not  set  up  a  separate  certification 
and  inspection  system  for  fadlitieB  that 
{aocess  or  interpret  only.  However, 
because  a  certification  system  lot 
"partial"  providers  may  have  some 
advantages  for  such  fac^ties.  the 
agency  may  consider  such  an  ^proach 
in  the  future. 

(Comment  54).  Two  comments 
requested  that  the  definition  be 
expanded  to  address  situations 
involving  multiple  locations  tinder  the 
same  ceitificata  ta  temporary  locations 
where  a  unit  (stationary,  portable,  at 
mobile)  is  used  mcoe  than  a  minimum 
number  of  dajTS. 

FDA's  experience  under  the  interim 
regulations  shows  there  is  wide  variety 
in  the  locations  at  which  mammography 
is  performed  and  in  the  corporate  and 
business  relationships  among  these 
locations.  Presently,  such  situations  are 
handled  on  a  case-by-case  basis  in 
consultation  with  die  facilities  and 
accreditation  bodies  involved.  The 
agency  believes  that  it  is  essential  that 
this  Qexibility  be  maintained  and  that  it 
would  be  undiily  restrictive  to  prescribe 
permissible  locality  arrangements  in 
regulation. 


L  first  allowable  time 

The  proposal  defined  "first  allowable 
time"  as  the  earliest  time  a  physician  is 
eligible  to  take  the  diagnostic  radiology 
bouds  of  an  eligible  certifying  body. 
Because  the  "first  allowable  time"  a 
resident  physician  becomes  eligible  to 
take  the  boards  may  vary  with  the 
certifying  body,  the  definition  caimot  be 
more  specific.  If  a  residmit  phjrsician 
wiahaa  to  use  the  exemption  from  the 
initial  experience  requirement  described 
in  §900.12(a)(l)(iiiKB),  it  is  the 
physician's  responsibility  to  ascertain 
the  requirements  of  the  body  by  which 
he  or  she  wiahea  to  become  certified  and 
to  seek  that  certification  as  soon  as  he 
or  she  becomes  eligible  to  do  so. 

(Comment  55).  Tnree  comments 
stated  that  this  definition  was  unclear 
and  were  unsure  how  or  why  this 
related  to  resident  physicians  who 
would  be  interpreting  240  mammograms 
during  a  6-month  pwiod.  NMQAAC  also 
stated  that  Uie  concept  of  "first 
allowable  time"  rsqidred  further 
explanation. 

This  term  is  used  in 
§90ai2(aXlNiii)(B).  That  jwoviakm  is 
an  exemption  that  allows  resident 
physicians  to  interpret  the  240 
manunograms  reqidred  for  initial 
experience  in  any  6-month  period 
during  the  last  2  years  of  their  residmicy 
program  (rathw  than  during  the  last  6 
"«"n«h«  immediately  prior  to  the  date 
that  the  physician  qualifies  as  an 
interpreting  physician  as  required  under 
§900.12(aXl)P))-  This  exemption  is 
available  as  long  as  these  ph3rsicians 
become  board  certified  the  first  time 
they  are  eligible.  This  provision  allows 
residency  programs  to  be  flexible  in 
scheduling  training  for  their  resident 
physicians  and  eliminates  the  need  to 
put  all  senior  resident  pbjrsicians  on 
their  mammography  rotation  during  the 
fast  6  months  of  their  program. 

(Comment  56).  Two  comments  stated 
that  because  the  "first  allowable  time" 
Doay  vary  with  the  certif]ring  body,  a 
more  uniform  standard  would  be 
prefnable. 

FDA  believes  that  the  term  "first 
allowable  time"  must  be  defined  as 
proposed  in  order  to  allow  flexibility, 
becaiise  certifying  bodies  differ  in  the 
schediding  of  their  examinations. 
Anything  more  proscriptive  could 
penalize  future  resident  phjnicians  if 
the  cwtifying  body  wished  to  change  its 
examirution  schedule. 

i.  Lead  interpreting  physician 

This  term  was  incTudea  in  the 
proposal  to  identify  the  interpreting 
physician  who  has  the  general 
responsibilify  for  ensuring  that  the 
facility  meets  the  quality  assurance 
requirements. 


(Conunent  57).  One  comment  stated 
that  the  definition  was  not  needed 
because  this  person  is  easily  identified, 
while  a  second  conunent  wanted  the 
term  changed  to  supervising 
interpreting  physician. 

FDA  agrees  that  in  nuMt  facilities  the 
person  with  this  responsibilify  can  be 
easily  identified,  but  also  believes  there 
is  an  advantage  in  having  a  term  that 
can  be  used  to  designate  and  reference 
this  individual,  both  for  the  benefit  of 
the  employee  and  patients  of  the 
facilities  and  for  the  accreditation 
bodies  and  the  government  regufaton. 
The  possibilify  of  using  "supervising" 
was  discussed  with  NMQAAC  but  was 
rejected  out  of  concern  about  possible 
confusion  between  this  individual  and 
administrative  supervisors  who  may 
have  different  responsibilities. 

k.  Mmunograpihic  modality 

"Modalify,"  as  proposed,  means  a 
technology,  within  the  scope  of  42 
U.S.C  263b.  for  radiography  of  the 
breest  Screen-film  and 
xeromammography  were  given  as 
examples  of  a  mo<falify.  In  fact,  at 
present,  they  are  the  cmfy  examples  in 
general  use. 

(Comment  58).  Two  conunents  stated 
that  the  term  modalify  has  other  usee  in 
medicine  and  that  the  definition  could 
be  confusing  to  facilities.  Twelve  other 
comments  also  found  the  term  unclear. 

FDA  notes  that  NMQAAC  spent  some 
time  discussing  other  possible  terms 
that  could  be  used  befrae  concluding 
that  this  was  the  most  appropriate.  The 
agency  is  aware  that  the  term  modalify 
is  uaed  in  difisrent  ways  in  diSerent 
areas,  which  is  wdiy  a  definition  of  its 
meaning  with  respect  to  the  MQSA  is 
needed.  In  an  effort  to  distingiiish  it 
further  from  the  other  meanings  of 
modalify.  FDA  has  changed  the  name  of 
the  tnm  being  defined  from  "modalify" 
to  "mammographic  modalify."  The 
definition  now  appean  in  the  final 
r^ufations  at  $  900.2(z). 

(Comment  59).  T«vo  comments 
recommended  that  the  term  "modalit]r" 
be  replaced  with  "specialized 
tec^iiquBS  in  manunography." 

FDA  did  not  accept  this  suggestion 
because  both  "techniques"  and 
"specialized  techniques"  already  have  a 
variefy  of  meanings  in  radiology  and  the 
agency  concluded  that  the 
recommended  change  would  increase 
rather  than  reduce  ccmfiuion. 

(Conunent  60).  Nine  comments 
suggested  that  the  definition  be 
broadened  to  include  other  technology. 
Stereotactic,  ultrasound,  digital,  nuclear 
medicine.  Magnetic  Resonance  Imaging 
(MRI).  and  CT  were  all  suggested  for 
addition. 
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FDA  does  not  believe  that  the 
definition  should  be  broadened.  The 
definition  is  intended  to  clarify  training 
requirements  for  persormel  providing 
mammography  sovices.  These 
individuals  are  required  to  have  training 
in  each  mammographic  modalify  with 
which  they  work^  Because  ultrasound, 
nuclear  ntedicine.  and  MRI  fall  outside 
the  statutory  definition  of 
mammography  as  radiography  of  the 
breest,  the  agerury  carmot  include 
training  related  to  those  technologies  as 
part  of  the  r^ulatory  reqiiirementk 
Digital,  CT.  and  stereotactic  do  fall 
undw  the  authorify  granted  by  42  U.3.C 
263b  but  have  been  temporarily 
exempted  from  the  regulatory 
requirements.  When  and  if  training  and 
other  requirements  refated  to  these 
technologies  are  issued,  the  proposed 
definition  will  not  defay  socb 
requirements  from  taking  effect  tat  those 
modalities. 

(Comment  61).  One  comment 
reconunended  that^ceromammography 
be  excluded  bom  the  definition  because 
it  produced  less  than  optimal 
mammograms  at  a  higher  dose. 

FDA  agrees  that  thoe  have  been 
problems  with  the  uae  of 
xeromammography  and  notes  Aat  these 
fHoblems  have  led  to  its  near 
disappearance.  However,  the  efiect  at 
removing  xeromanunography  from  the 
definition  would  be  to  exmnpt  those 
who  use  the  technology  from  having  to 
obtain  training.  FDA  expect  such  a 
change  woiild  increase,  not  decrease, 
the  problems  with  the  modalify. 
L  MuiunaKnipiiy 
This  defimtion  mcorporates  die 
definition  of  mammography  as 
"radiography  of  the  breest"  provided  by 
42  U.S.C  263b(aX6),  but  temporarily 
excludes  from  the  qualify  standards 
radiography  of  the  breast  performed  in 
interventional  mammography  or  with  an 
investigational  mammography  device 
during  a  scientific  study  conducted  in 
accordance  with  FDA's  investigational 
device  exemption  regufations. 

(Comment  62).  One  comment 
suggested  that  "frir  the  purposes  of  these 
regufatioiu"  should  be  insnted  in  this 
definition. 

FDA  believes  that  it  is  well 
understood  that  all  definitions  that 
appear  with  any  r^ulation  are  for  the 
purposes  of  those  regulations. 

(Comment  63).  Another  comment 
suggested  expanding  the  wording  of  the 
definition  to  specifically  mention  X-ray 
radiation  and  several  types  of  image 
receptors.  FDA  notes  that  the  term 
radiography  implies  the  use  of  X-rays. 
The  agency  further  notes  that  if  the 
changes  were  made,  and  a  new.  yet 
unimagined  type  of  image  receptor  was 


approved  following  investigational 
device  studies,  the  definition  would 
have  to  be  amended  before  the  new 
device  could  be  put  into  general  use.  To 
avoid  such  a  delay  in  the  use  of  an 
advance  in  image  recq>tor  technology, 
the  agency  has  retained  the  proposed 
general  definition. 

m.  Exclusion  of  intaventional 
mammography 

In  the  propoaal  (61  PR  14862).  FDA 
temporarily  excluded  interventional 
mammography  (radiography  performed 
during  invasive  interventions  for 
localizations  or  biopsy  procedures)  from 
the  definition  of  mammography.  This 
had  the  effect  of  exempting  nich. 
mammography  from  the  requirements  of 
the  regulations.  A  similar  exemption  has 
been  in  effiect  under  the  S^tember  30. 
1994.  amendments  to  the  interim 
r^uktions  (59  FR  49808-49813).  The 
basis  for  the  exclusion,  as  explained  in 
the  preamble  to  the  propoaal  (61  FR 
14862),  was  the  agency's  belief  that 
science  had  not  advanced  to  the  point 
where  effsctive  nutirt^yii  quality 
standards  could  be  devdoped  for  theae 
devices. 

(Comment  64).  Over  90  mfnr^y»nt> 
supported  the  exclua<Mi  of 
interventioiial  mammography.  Many  of 
these  agreed  that  there  currendy  is  no 
consensus  with  respect  to  appropriate 
standards  for  stereotactic  units,  and 
until  regulations  based  on  scientific  data 
can  be  developed,  it  is  inappropriate  to 
include  intnventional  procedures 
within  the  scope  of  the  regulations.  In 
adfiition.  the  comments  stated  that 
surgeons  have  extensive  experience  in 
dealing  with  breast  disease  and  breast 
biopsy  and  they  are  best  suited  to 
manage  the  patient.  These  comments 
noted  that  many  surgeons  have  had 
extensive  experience  performing 
stereotacticalfy  guided  breast  biopsies 
and  have  achieved  good  results  with 
this  procedure.  Others  wrote  that  in  this 
procedure,  the  surgeon  knows  that  the 
lesion  is  present  and  is  merely  using 
stereotactic  images  to  guide  the  needle 
to  the  proper  position  for  biopsy.  Other 
comments  stated  that  while  radiologists 
have  onfy  one  method  to  biopsy  the     » 
breast,  surgeons  have  several  options 
and  can  ofier  the  patient  the  best  biopsy 
option  for  her  rliniral  status.  Some 
comments  stttod  that  surgeons  have  a 
long  history  of  providing  followup  care 
for  patients  and  for  many  yean  have 
used  radiographic  equipment  in  the 
operating  room  and  are  familiar  with  its 
use.  Several  comments  said  that 
surgecns  have  used  manunography  for 
many  jrears  in  the  diagnosis  and 
treatinent  planning  for  breast  cancer 
patioits.  Still  othns  said  that  these 
biopsy  procedures  will  evolve  into 


therapeutic  procedures  that  are  best 
handled  by  the  surgeon  and  that 
sxirgeons  are  best  equipped  to  handle 
any  followup  or  complications 
associated  with  these  biopsy 
procedures. 

NMQAAC  and  over  100  comments 
opposed  the  exclusion  of  interventional 
mammography.  Many  of  these  asserted 
that  it  is  coimterproductive  to  set 
qualify  standards  for  mammographic 
diagnosis  while  having  none  for 
mammographically  guided  invasive 
breast  procedures  and  that  only 
interpreting  physicians  have  the 
expertise  and  experimice  necessary  to 
perform  this  procedure.  Authors  of 
other  comments  wrote  that  interpreting 
physicians  have  experience  dealing 
with  the  qualify  assurance  and  QC 

issues  necessary  to  maintain  ai—gi^^y^lc 

biopsy  equipment  and  that  the  failure  to 
regulate  uiis  procedure  places  the 
puUic  at  risk.  Some  said  that  the  lack 
of  adequate  mammographic  training 
could  lead  to  the  lesion  in  question 
being  missed  during  tissue  sampling 
and  that  the  ahib'ties  and  training 
required  to  localize  a  small  subtle 
suspicious  area  are  the  same  as  thoae  for 
interpreting  a  mammogram.  Odter 
comments  stated  diet  only  intnpreting 
phjrsidans  will  be  able  to  intaipiat  the 
original  mammograms  to  detarmine  if  a 
needle  biopsy  is  appropriate. 

FDA  agrees  with  the  comments  stating 
that  interventional  mammography  ran 
be  of  great  uae  in  the  evaluation  of 
breest  disease,  but  oidy  if  optimaUy 
performed.  Until  recentfy,  die  science 
had  not  advanced  to  the  point  where 
effective  national  qualify  standards 
could  be  developed  for  these 
procedures.  Since  the  publication  of  the 
proposed  regulations  on  April  3. 1996. 
significant  progress  has  occurred  in  the 
profassional  communify  and  FDA  now 
believes  that  there  is  enough 
information  to  begin  the  development  of 
interventional  mammographic 
regufations.  However,  tibat  developmoit 
requires  a  comprehensive  and  careful 
approach  that  addresses  all  the  facton 
involved  in  such  procedures.  The 
agency  has  already  begun  the 
development  process  by  bringing  this 
issue  before  h^QAAC  during  its 
October  1996  meeting  and  is  continuing 
to  gather  information  and  data. 
Although  the  agency  has  concluded  that 
the  final  regufations  should  exclude 
coverage  of  interventional 
mammography.  FDA  expects  to  propoae 
regulations  covering  all  aspects  of 
interventional  mammography  in  the 
near  future, 
n.  £xc/usian  of  investigational  devices 
In  the  proposal,  FDA  also  excluded 
from  the  definition  of  mammognnhy, 
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and  thus  from  the  regulatory 
requirements,  investigatioaal 
mammography  devices  that  %vere  being 
evaluatend  in  accordance  with  FDA's 
investigational  device  exemption 
regulations  in  21  CFR  part  812.  This 
provision  extended  the  exclusion  for 
investigatioaal  devices  previously 
established  under  the  September  30. 
1994,  amendments  to  the  interim 
r^ulations.  The  agency  believes  that  it 
is  obvious  that  it  wotild  be  premature  to 
aatabliah  standards  for  devices  still  in 
the  experimental  stage.  FDA  also 
believes  that  the  {vecautions  built  into 
the  fancy's  genoal  investigetioDal 
device  exemption  regulations  provide 
adequate  protection  for  the  public 
health  during  the  use  of  these  devices. 
However,  the  agency  made  clear  in  the 
jneamble  to  the  proposal  (61  FR  14862) 
that  any  conventional  mammography 
device  used  during  the  scientific  study 
to  provide  baswHnn  data  for  evaluating 
the  safoty  and  efficacy  of  the 
inveatigBtional  device  was  not  within 
the  scope  of  the  exchiaion  and  would 
have  to  meet  the  MQSA  requirements. 

(Comment  65).  Tvro  conunents  stated 
th^  the  wtHding  of  this  section  would 
make  MRI  for  mammography 
faivestigBtions  or  use  of  fidl  field  digital 
mammography  illegal,  unless  they  are 
performed  by  a  radiologist  specializing 
in  mammography. 

MRI  is  not  radiography  (rfthahf— st 
and.  therefore,  does  not  come  under  the 
definition  of  mammography.  Similarly, 
investigational  studies,  such  as  those 
involving  full  field  digital 
mammography,  are  specifically 
excluded  under  the  definition  of 
mammography  in  $  900.2(zX2)  of  the 
final  regulations.  FDA  concludes, 
diasafore.  that  the  regulations  will  not 
pravent  such  reeearch  from  occuning. 
However,  any  omvaitional 
mammography  performed  as  part  of  a 
study  is  not  excluded  and  does  have  to 
meet  all  the  requirements  of  the  final 
regulations.  FDA  has  modified  the 
d^nition  to  clarify  this  issue. 

o.  Mammography  medicaJ  otUcomes 
audit 

"Mammography  medical  outcomes 
audit"  means  a  systenuitic  collection  of 
manunography  results  and  the 
comparison  of  thoee  results  with 
outcomes  data. 

(Comment  66).  One  comment  stated 
that  the  tatm  "mediegaudit"  was  self- 
explanatofy  and  did  not  need  a 
definition. 

FDA  iliiagiiiiis  There  are  many 
difhrent  working  definitions  of  this 
term  being  used  in  the  profossional 
community.  FDA's  definitim  itf  what 
minimally  constitutes  a  mammography 
mediral  outcomes  audit  is  for  the 


pufpossa<rfthe  MQSA  requirwnents 
and  may  be  diSerent  from 
recommended  guidelines  and 
definitions  of  other  organizations. 

p.  Ktammogmphy  unit  or  units 

The  definition  for  "mammography 
unit  or  units"  is  an  assemblage  of 
components  for  the  producticm  of  X-rays 
far  use  during  manunography.  Several 
componmts  ¥rere  listed. 

(Conunent  67).  Two  conunents 
suggested  that  corapieaaion  device, 
breest  support,  and  components 
associated  with  the  image  receptor  and    - 
grid  be  added  to  the  list 

Theee  suggestions  would  not  fit  the 
general  criterion  of  a  component  for  the 
production  of  X-rays  and  the  agency  is 
not  adding  them  to  the  list 

q.  k49an  opticat  density 

'^Mean  optical  density^'  was  defined 
as  As  average  of  the  optical  densities 
iiisssiiiiiil  fiar  phsntom  thirhinssnii  of  2 
to  6  centimeters  (cm)  using  kilovolt 
peak  (kVp)  values  clinically  appropriate 
for  the  thicknesses. 

(Comment  66).  Three  commmts  were 
received  on  this  definition.  One 
suggested  that  the  thirkneas  range 
should  be  changed  to  3  to  7  cm.  A 
second  also  supported  s  3  to  7  cm  rsngs. 
but  ststod  it  would  be  prudent  to  check 
at  2  and  8  cm  as  well.  TIm  third 
commmt  stated  that,  because  the 
thirhinasoi  chosen  could  influence  die 
result  dw  definition  should  specify  the 
thirVnoBsni  to  be  used.  The  comment 
further  suggested  that  2. 4,  and  6  cm 
should  be  used. 

This  definition  ia  used  in  connection 
with  a  QC  test  of  Automatic  Exposure 
Control  performance.  The  test 
procedures  recommended  by  the  ACR 
maniuU  and  incorporated  by  reforenca 
into  the  interim  regulations  requires  the 
use  of  2, 4,  and  6  cm  thicknesses.  The 
agency  agrees  with  the  third  comment 
that  it  would  be  of  value  to  add  the 
exact  thicknesses  to  the  definition  and 
has  done  so.  FDA  does  not  believe  there 
is  justification  for  rhanging  the  range  of 
thicknesses  used  in  this  standard  teat,  as 
suggested  by  the  other  two  comments. 

r.  hiedicm  ahygicist 

"Medical  physicist"  is  defined  as  s 
person  trained  in  evaluating  the 
performance  of  mammography 
equipment  and  qualify  assurance 
programs  and  who  meets  the 
reouimnents  of  §  900.12(aX3). 

(Comment  69).  One  comment  stated 
that  the  MQSA  does  not  provids 
statutory  authorify  to  PDA  to  dsfins  die 
profession  of  medical  physicist. 

It  is  not  FDA's  intention  to  define  the 
profession  of  medical  physicist  in 
general  and  the  agency  also  agrees  that 
it  lacks  the  authwify  to  do  so.  Hi 
Uta  MQSA  raquirea  that  Um 


establish  qualifications  for  those 
medical  physicists  providing 
mammography  services  to 
mammography  facilities  (42  U.S.C 
283b(fKl)(E)  and  (F)).  This  provides 
both  the  autboiify  and  responsibilify  to 
define  "medical  ph3rsicist"  for  the 
purpose  of  these  regulations.  Again,  this 
definition  applies  only  to  medical 
physicists  who  wish  to  provide  sovicas 
to  mammography  £u:ilities  under  the 
MQSA  and  not  to  the  profession  as  s 
whole. 
*.  Mahi-remiing 

"Double  reeding,"  defined  as  two  or 
more  interpreting  physicians 
interpretii]^  the  same  clinical  image, 
was  includsd  in  the  proposal  to  describe 
one  of  the  options  that  interpreting 
physicians  can  use  to  meet  the 
cxparience  requirements. 

(Comment  70).  Several  comments, 
including  a  consensus  of  NMQAAC, 
rsquested  further  clarification  of  this 
term.  Confusion  apparentfy  has  arisen 
due  to  the  feet  that  "double  reading" 
commonly  is  used  to  describe  the 
situation  where  a  manunogram  is  read 
by  two  interpreting  physicians  in  an 
attempt  to  improve  the  accuracy  of  the 
interpretation.  Two  comments, 
including  a  conaensus  comment  from 
NMQAAC.  suggested  that  another  term 
be  used  to  describe  multiple 
interpretation  as  it  appliea  to  the  final 
regulations. 

m  response  to  these  comments.  FDA 
has  sub^tuted  the  term  "multi-read"  to 
describe  interpretation  of  mammograms 
by  two  or  more  physicians.  Multi- 
reading  can  be  used  by  physiciana  to 
meet  continuing  experience 
requirements.  Multi-reeding  can  also  be 
used  by  physicians  to  meet  initial  and/ 
or  requalification  requirements  if  it  is 
done  under  direct  supervision. 

(Comment  71).  Some  of  the  comments 
inconectiy  assumed  that  FDA  was 
forcing  facilities  to  have  all  their 
mammograms  read  by  two  interpreting 
physicians. 

While  fecilities  are  free  to  petfum 
this  type  of  "multi-reading"  as  a  means 
to  improve  accuracy.  FDA  does  not 
require  that  any  mammogram  be  read  by 
more  than  one  interpreting  phjrsician. 

(Comment  72).  One  comment 
suggested  adding  the  words  "that  has 
not  been  marlLed  as  to  possible 
pathology"  at  the  end  of  the  definition 
of  "double  read"  (now  changed  to 
multi-read). 

FDA  disa^eee  and  believea  that  an 
interpreting  physician  benefits  from 
reviewing  mammograms,  even  those 
that  have  been  marked  by  another 
physician.  Requiring  the  removal  of 
such  marks  would  be  overly 
burdensome  and  might  even  ba 
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detrimental  to  the  patient  if  the  original 
marks  were  not  put  back  on  the  images. 

(Comment  73).  One  conunent 
requested  clarification  as  to  whether 
physicians  must  independently 
interpret  the  same  clinical  image,  or  is 
it  within  the  intent  of  the  definition  to 
include  two  or  more  physicians  in 
consultation  interpreting  the  image 
together. 

FDA  intends  the  concept  of  "multi- 
reading"  to  include  both  independent 
and  consultative  reading.  If  the  multi- 
reading  is  done  under  dkect 
supervision,  there  must  be  a 
consultative  component  to  die 
supervision. 
t  Patient 

In  the  proposal,  FDA  used  ' 

"examinee"  to  refer  to  any  individual 
undergoing  a  manunography 
examination.  This  was  a  change  from 
die  term  "patient."  which  was  used  in 
the  interim  regulations.  As  explained  in 
the  preamble  to  the  proposal  (61  FR 
14862),  the  change  was  made  in 
recognition  of  the  feet  that  most 
individuals  who  undergo 
mammography  are  not  ill  and  do  not 
have  a  condition  requiring  medical  care. 

(Comment  74).  Eighteen  comments 
stated  that  it  was  not  necessary  to 
replace  "patient"  with  "examinee," 
because  patient  is  a  term  used 
universally.  One  comment  objected  to 
the  proposed  use  of  "examinee"  and 
preferred  "patient"  because  "patient" 
conveys  the  ethical  protections  of  a 
doctor-patient  relationship,  confers 
malpractice  protection,  and  ensures  that 
third  parfy  payers  recognize  the 
examination  as  required  care.  One 
comment  agreed  with  the  definition  of 
examinee  and  the  inclusion  of  self- 
raferred  persons. 

NMQAAC  discussed  these  comments 
and  there  was  general  consensus  to 
recommend  that  FDA  use  the  term 
"patient,"  provided  the  definition 
would  include  people  who  did  not  have 
health  care  {woviders  and  people 
without  medical  symptoms.  Finally  it 
should  be  noted  that  die  MC^A  uses  die 
term  patient  In  light  of  these  comments, 
FDA  has  decided  to  return  to  the  use  of 
"patient"  which  is  defined  in  the  final 
regulations  as  anyone  undwgoing  a 
mammographic  procedure, 
u.  Phantom 

"Phantom"  is  defined  as  a  test  obfect 
used  to  simulate  radiographic 
characteristics  of  compressed  breast 
tissue  and  containing  componenta  that 
radiographically  model  aspects  of  breast 
tissue  and  disease. 

(Comment  75).  One  comment  on  th't 
definition  requested  that  FDA  specify 
the  phantom  contents  and 
measurementa.  A  second  comment 


urged  FDA  not  to  change  the  current 
phantom  unless  the  new  phantom 
decreased  the  frequency  of  other  testing- 
FDA  believes  that  the  accreditation 
bodies  should  establish  the  phantom 
specifications  and  related  performance 
criteria,  rather  than  the  agency 
establishing  them  through  regulation. 
However,  as  part  of  its  responsibilities 
for  accreditation  body  approval  and 
oversigjit  PDA  will  examine  each 
body's  phantom  specifications  and 
performance  requirements  to  ensure  that 
they  are  substantially  the  same  among 
different  accreditation  bodies. 

FDA  believes  that  the  second 
comment  was  in  response  to  the 
suggestion  that  a  more  sophisticated 
phantom  might  fecilitate  the 
establishment  of  performance  outcomflP 
standards  based  on  the  new  phantom's 
use  that  would  take  the  place  of  several 
of  the  existing  testa.  This  issue  was 
discussed  previously  with  odier 
commenta  on  that  subject  imder  section 
III.B  of  this  document,  where  the  agency 
concluded  that  performance  standards 
based  oh  a  new  phantom  were  not 
practical  at  this  time, 
v.  Physical  science 
'Thysical  science"  means  physics, 
chmnistry.  radiation  science  (including 
medical  phjrsics  and  health  physics), 
and  engineering. 

(Comment  76).  One  comment  received 
on  this  definition  stated  that  the 
engineering  part  of  this  definition 
should  be  limited  to  electrical  and 
nuclear  engineering  only,  while  a 
second  comment  opposed  the  inclusion 
of  engineering  and  chemistry  at  all. 

FDA  notes  that  this  term  is  used  to 
establish  the  qualifications  to  be  met  by 
medical  physicista,  which  include  a 
degree  in  the  physical  sciences  on  an 
appropriate  lev^.  The  purpose  of  that 
part  of  the  requirementa  is  to  ensure  diat 
the  individual  has  a  general  familinify 
with  the  scientific  concepta, 
calculations,  and  techniques  that 
provide  a  basis  for  understanding  and 
completing  more  specialized  work  in. 
medical  physics,  not  that  he  or  she  has 
already  achieved  the  training  in  medical 
physics.  The  agency  further  notes  that 
this  general  requirement  is  reinforced 
with  a  more  specific  requirement  for 
training  in  physics.  Because  meeting 
these  two  requirementa  provides  an 
adequate  foujidation  for  meeting  the 
more  ^lecialized  medical  physics 
requirements,  the  agency  does  not 
believe  the  definition  needs  to  be 
narrowed  by  eliminating  the  fields 
suggested  in  the  commenta. 
w.  Positive  mammogram 
"Positive  mammogram"  means  a 
mammogram  that  has  an  overall 
assessment  of  findings  diat  are  either 


"suspicious"  or  "highly  suggestive  of 
malignancy." 

(Comment  77).  One  comment  stated 
that  the  term  positive  mammogram  was 
self-explanatory  and  did  not  need  a 
definition.  FDA  disagrees.  There  are 
many  difiinent  working  definitions  of 
this  term  being  used  in  the  professional 
commimify.  Biecause  the  final 
regulations  require  all  positive 
mammograms  to  be  entered  into  the 
facilify's  medical  audit  system,  it  is 
necessary  to  retain  a  definition  of 
"positive  mammogram"  in  order  to 
cferifythe  scope  of  the  audit 
X.  QC  technoloast 
This  term  was  defined  to  mean  the 
individual  who  is  responsible  for  the 
segmenta  of  the  qualify  assurance 
program  that  are  not  the  responsibilify 
of  the  lead  interpreting  physician  or  die 
medical  physicist  In  general,  this 
responsibilify  consista  of  the  routine  QC 
testing  and  some  data  anal3rsis  and 
corrective  actions  related  to  the  resulta 
of  that  testing. 

(Comment  78).  One  comment  stated 
that  it  is  not  necessary  to  idmtify  or 
define  this  position  because  the  person 
with  this  responsibilify  is  easily 
identified. 

FDA  does  not  agree  with  this 
comment  for  the  same  reason  it 
disagreed  with  the  similar  comment 
about  the  definition  of  lead  interpreting 
physician.  In  addition,  the  tide  of  QC 
tedinologist  is  already  widely  used  in 
mammography  fecilities. 

This  oefinition  was  changed, 
however,  as  a  result  of  discussions  at 
the  January  1997  NMQAAC  meeting,  it 
is  often  possible  for  a  single  individual 
to  perform  the  duties  of  a  QC 
technologist  for  an  entire  radiotogy 
fecilify.  'That  individual  ordinarily  is  a 
technologist,  but  may  not  meet  the 
qualifications  to  do  mammography.  At 
eariy  meetings,  NMQAAC  had  agreed 
that  this  person  should  be  a  qualified 
technologist,  but  did  not  necessarily 
have  to  be  qualified  to  perform 
mammography.  This  would  avoid  the 
possibilify  that  the  mammography 
department  of  a  radiology  fecilify  might 
have  to  have  its  own  QC  technologist, 
thus  forcing  the  fecilify  to  assign  two 
Iiersons  to  meet  the  responsibilities 
previously  handled  by  one.  NMQAAC 
reconsidered  ite  position  at  the  January 
1997  meeting,  however,  and  concluded 
that  the  advantages  of  having  the  QC 
technologist  in  the  mammography 
department  be  qualified  to  do 
mammography  outweighed  the  possible 
extra  costs.  FDA  accepted  NMQAAC's 
advice  on  this  matter  and  changed  the 
wcnrding  in  the  definition  to  require  the 
QC  technologist  to  meet  all  the 
qualifications  in  §  900.12(a)(2)  for 
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radiologic  technologists  doing 
manunography. 

(Comment  79).  Three  comments 
disagreed  with  the  proposed  definition 
because  it  barred  qualified  biomedical 
engineers,  manufacturer's 
representatives,  and  other  individuals 
the  authors  believed  were  qualified  from 
Mcving  as  QC  technologists.  Although 
NMQAAC  has  changed  its  position  from 
time  to  timd  on  whother  the  QC 
technologist  must  be  qualified  to  do 
mammography,  it  has  never  ¥ravered 
from  its  advice  that  the  individual  in 
this  positxon  should  be  a  radiologic 
technologisL  FDA  concurs  with  that 
view.  However,  as  discussed  below  in 
connection  with  the  quality  assunmce 
requirements  under  §900.12(dXlXiv). 
the  final  regulations  permit 
nontachnologists  te  perfiorm  certain  QC 
tasks  as  long  as  the  QC  technologist 
ensures  that  the  perfonnance  is 
adequate. 

y.  Troceabh  to  a  national  gtandatd 

Trace^>ility  rates  to  the  ability  to 
show  that  an  instrument  has  been 
caUbratad  by  a  process  that  eventually 
lad  beck  to  a  standard  established  by  the 
National  Institute  of  Standards  and 
Technology  (NIST). 

(Commmt  80).  A  number  of 
onnmeats  requested  fiuther 
clarification  of  txaceahility.  A  km 
ooounents  requested  that  die 
requirement  for  annual  calibratiiHi  be 
changed  to  every  3  years. 

bi  response  to  these  commanlB  tmA 
atbn  discussion  wiA  calibration 
expects.  FDA  has  revised  the  de&iition 
of  traceability.  The  term  itself  has  been 
changed  to  "traceable  to  a  national 
standard"  to  more  dearly  reflect  wrhat  is 
nsedad.  Othec  changes  have  clarified 
that  the  ultimate  source  of  the 
calibration  may  be  either  NIST  or  a 
calibration  facility  that  pasticipatas  in  a 
proficiency  program  with  NIST  at  least 
once  every  2  years  during  which  the 
calibiation  facility  achieves  agreement 
within  ••- 3  percent  of  the  NIST  standard 
at  mammopaphy  energy  levels. 
2.  New  Definitions  Suggested  by  the 
Comments 

a.  Category  I 

(Comment  81).  Several  comments 
suggested  that  the  meaning  of  the  term 
"(Category  I."  as  used  in  the  regulations, 
was  unclear. 

In  response,  FDA  has  defined 
Category  I.  at  §  900.2(g).  to  meen 
medical  educational  activities  that  have 
been  designated  as  Category  I  by  the 
Aociedttation  Council  for  Continuing 
Medical  Bducation,  the  American 
Osteopathic  Association,  a  State 
medical  society,  or  an  equivalent 
ition. 
Contact  manuno^aphy 


(Comment  82).  One  comment 
recommended  that  this  term  from  the 
final  regulations  should  be  defined. 
However,  in  the  revisions  of  the 
regulations  following  the  public 
comments,  this  term  has  been 
eliminated,  so  a  definition  is  no  longer 
needed. 

c  Continuing  education  unit 

(Comment  83).  One  comment  warned 
that  it  would  be  difficult  to  interpret  the 
personnel  training  requirements  if  the 
term  continuing  education  unit  was  not 
defined. 

FDA  ^ees  with  this  comment  and 
has  added  a  new  §  000;2(1).  which  states 
that  continuing  education  unit  at 
continuing  education  credit  means  1 
^intact  boor. 

d.  Diagnogtic  and  acnening 
ataaunograpby 

(Comment  84).  Over  30  comments 
stated  that  diagnostic  and  screening 
mammography  should  be  defined  and 
asserted  that  vadllatiao  over  these 
definitiaDS  only  confbsea  the  public  and 
those  wrfao  are  to  measure  outcomes. 

As  explained  in  the  proposed  rule  (61 
FR  14862).  FDA  is  eliminating  these 
terms  frooa  the  definitions  section 
because  diflerences  of  opinicm  within 
the  profsssional  community  regarding 
the  distinction  between  thaw  two  types 
of  mammography  procedures  remain 
unresolved.  These  terms  can  have 
difteent  meanings  depending  upon 
their  context  For  example,  HCFA  has 
defined  screening  and  diagnostic 
mammognphy  for  claim  processing 
purposes.  AHCTO  has  defined  these 
terms  in  their  guidelines  for  medical 
audits.  On  the  other  hand,  some 
focilities  do  not  distingtiish  betweaai 
soeaningand  diagnostic 
manunography.  Facilities  also  difiisr  on 
categorixing  certain  circumstances  as 
screening  or  diagnostic,  as  in  the 
example  of  a  healthy,  asymptomatic 
woman  with  breast  implants  who  has 
dia^iostic  views  performed  during 
"routine  screening."  The  terms 
acreening  and  diagnostic 
mammography,  along  with  other  terms 
and  d^nitionaassodatad  writh  the 
OMdical  audit,  are  in  the  i»oceas  of 
obtaining  consensus  within  the 
scientific  community.  At  present.  FDA 
recommends  that  each  facility  chooee 
and  consistently  utilize  HCFA.  AHCPR. 
or  other  definitions  in  the  medical 
literature  for  medical  audit  purposes. 

e.  BgtiMished  operating  hvel 
(Comment  85).  One  comment  noted 
that  this  term  was  used  in  connection 
with  a  munher  of  QC  tests  and  suggested 
that  it  be  defined  as  "the  single  point  for 
a  particular  quality  assurance  parameter 
set  by  the  lead  interpreting  physician." 


FDA  agrees  that  a  definition  of 
aatablishad  operating  level  is  needed 
and  has  added,  at  §  900.2(p).  that 
"established  operating  level  means  the 
value  of  a  particular  quality  assurance 
parameter  that  has  been  established  as 
acceptable  by  the  facility's  quality 
assurance  program."  This  definition 
indicates  that  the  level  should  not  be 
merely  set  but  also  should  be 
determined  to  be  acceptable.  The 
responsibility  for  maldng  that 
determination  will  belong  primarily  to 
the  lead  interpreting  physician,  as  the 
commmt  suggested.  However,  the 
definition  being  issued  refers  to 
acceptance  as  partnf  the  mtire  quality 
assurance  program  because  addMonal 
facility  and  FDA  persoimel  also  may  be 
consxilted  when  the  level  is  established, 

L  Image  receptor 

(Comment  86).  Two  comments 
sviggested  that  a  definition  of  image 
receptor  be  included  in  the  final 
regulations.  FDA  notes  that  there  is  a 
goneral  understanding  within  the 
radiology  and  general  medical 
community  of  what  this  means  and  if  a 
specific  definition  is  needed,  one  is 
already  available  in  21  CFR  1020.30(b). 
The  agency  does  not  believe  that  it 
needs  to  be  repeated  hwe. 

B.  ImagB  recepttv  support  device 

(Comment  87).  One  comment 
suggested  that  a  definitlDn  of  image 
receptor  support  device  as  that  part  of 
the  mammography  X-ray  unit  that  is 
designed  by  the  manufacturer  to  hold 
the  cassette  be  added  to  clarify 
S  900.12(b)(9). 

PDA  i^raea  that  dlis  is  a  useful 
suggestion.  However,  as  a  result  of  odiar 
revisions  that  have  been  made  to  the 
proposal,  the  term  "image  receptor 
support  device"  is  no  longer  used  in  the 
regulations  and,  therefore,  a  definition 
is  no  longer  needed. 

h.  Laterality 

(Comment  88).  Several  commmts 
found  the  meaning  ot  the  term 
"lateraUty."  as  used  in  the  regulations, 
tobeuiudear. 

In  response  to  these  comments.  FDA 
has  defined  laterality,  at  $900.2(w),  to 
mean  the  designation  of  either  the  right 
c»  left  breast 

L  h^unmograohy  equipment 

(Comment  89).  One  comment 
suggested  that  a  definition  of 
"mammography  equipment"  should  be 
added  and  further  suggested  that  the 
definition  include  all  physical 
components  of  a  mammography  facility 
needed  to  produce  an  interpretable  film. 
The  author  believed  that  this  would 
more  clearly  define  the  components  that 
the  physicist  would  need  to  include  in 
the  required  "survey"  of 
"mammography  equipment"  for  which 
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he  or  she  has  been  assigned 
reroonsibility  under  §  900.12(d)(lXiii). 

FDA  considered  the  possibility  of 
adding  this  definition,  but  notes  that 
§  900.12(e)(9)  already  establishes  the 
evaluations  that,  at  a  minimiiTn  are  to 
be  included  in  the  survey.  Because  of 
this,  the  agency  decided  that  an 
additional  definition  wras  not  needed, 
j.  Mobile  unit 

(Comment  90).  Three  comments 
suggested  that  mobile  units  should  be 
defined  in  such  a  way  as  to  clarify  when 
mammography  units  used  under  a 
variety  of  difierent  circiunstances  are  to 
be  included  in  this  category. 

FDA  notes  that  the  term  mobile  unit 
is  relevant  to  compliance  with  these 
regiilations  only  in  determining  when 
the  additional  testing  required  by 
§  900.12(eM7)  needs  to  be  performed. 
Under  §  900.12(e)(7).  a  mobile  unit  is 
one  that  is  used  to  produce 
mammograms  at  more  than  one 
location.  The  agency  believes 
§  900.12(e)(7)  makes  it  sufficiendy  clear 
when  the  additional  testing  is  needed. 

k.  Quality  assurance,  quality 
assurance  program,  and  QC 

(Comment  91).  Two  comments 
recommended  that  these  terms  be 
defined.  FDA  notes  that  one  or  more  of 
these  terms  have  been  defined  in  21 
CFR  1000.55,  in  die  ACR  Quality 
Assurance  manuals,  or  by  various  other 
authorities.  While  the  wording  of  these 
definitions  may  vary,  the  besic  concepts 
are  the  same  and  are  widely  understood. 
The  agency  does  not  believe  that  they 
need  to  be  defined  again. 
1.  Technique  chart 
(Comment  92).  One  comment  among 
those  that  suggnrted  that  a  technique 
chart  should  be  part  of  the  quality 
assurance  manual  also  noted  that  this 
would  require  defining  technique  chart 
The  comment  also  made  some 
sii^Mstions  forthe  definition. 

FDA  notes  that,  as  will  be  discussed 
with  other  comments  related  to  quality 
assurance  records  required  under 
S  900.12(dH2),  a  technique  chart  is  not 
being  required  to  be  included  in  the 
facility's  quality  assurance  manii^l 
Because  the  term  is  not  used  in  the 
regulations,  a  definition  is  not  needed, 
m.  Other  comments  on  the  proposed 
definitions 

(Comment  93).  Thirteen  identical 
comments  wanted  the  quality  assurance 
definitions  changed,  stating  that,  "it  is 
objectionable  to  have  the  FDA  creating 
ddSnitions  of  medical  terms  not  agreed 
on  by  physicians." 

Quality  assiuance  is  not  defined  in 
the  regulations  and,  as  discussed  above, 
the  agency  does  not  believe  such  a 
definition  is  needed.  From  other 
infiwmation  in  the  letten  containing  the 


comments,  it  appean  that  they  are 
actually  referring  to  specific  definitions 
discussed  under  the  heading  of  "Quality 
Assurance"  in  the  preamble  to  the 
proposal.  There  were  four  such 
definitions:  "lead  interpreting 
physician,"  "QC  technologist,"  "time 
cycle,"  and  "traceability." 

FDA  agrees  that,  to  the  extent 
possible,  the  agency  should  adopt 
definitions  for  medical  terms  that  have 
widespread  agreement  amnng 
physicians.  In  fact,  QC  technologist,  as 
disciissed  above,  is  already  a  title 
widely  used  in  facilities  and  in  the  ACR 
manuals.  It  appean  that  medical 
facilities  have  already  reeched 
consensus  on  its  use  as  an 
administrative  title,  although  thoe  may 
be  differences  on  the  necessary 
qualifications  of  such  individuals. 

The  agency  does  not  agree  that  the 
other  three  terms  are  medical  terms 
whose  definitions  require  agreement 
among  physicians.  "Time  cycle"  and 
"traceability"  are  technical  terms 
r^ted  to  the  film  development  time 
and  the  calibration  of  radiation 
measuring  instruments.  These  are  not 
terms  that  phjrsicians  use  regularly  or 
about  which  they  are  likely  to  discuss 
and  reach  consensus.  The  remaining 
term,  lead  interpreting  ph]rsician.  is  an 
administrative  term,  not  a  medical  one. 
As  discussed  previously,  this  term  has 
been  defined  as  the  designation  of  an 
individual  physician  at  each  facility 
who  has  certain  responsibilities  under 
these  regulations;  that  identification 
Mrill  make  it  easier  for  facilities, 
accreditation  bodies,  and  government 
regulators  to  ensure  and  monitor 
compliance  with  the  MQSA  standards. 
3.  New  or  Changed  Definitions  Made 
Necessary  by  Changes  in  the 
Regulations 
A.  Air  kenna  and  kenna 
The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  amended 
the  Metric  Convenion  Act  of  1975  to 
require  each  Federal  agency  to  use  the 
International  Systons  of  Units  (SI)  in  its 
activities.  The  SI  is  also  known  as  the 
metric  system  although  it  makes  use  of 
only  some  of  the  metric  quantities  and 
units.  In  accordance  with  this 
requirement,  a  memorandum  dated 
March  19. 1990,  from  FDA's  Associate 
Commissionen  of  Regulatory  Afhin 
and  Public  ABsiis,  established  the  FDA 
policy  for  the  use  of  SI  metric 
measurement  Since  1990,  FDA  has 
been  undergoing  a  transition  to  SI 
quantities  and  units  in  its  r^ulatory 
activities.  To  this  end,  air  karma,  which 
is  an  SI  quantity,  hasiieen  introduced 
as  a  replacement  for  the  quantity  of 
exposure  previously  refarenced  in 
§900.12(eK5)(v).  Definitions  of  "air 


kerma"  and  "kerma"  were  also  added  as 
§§  900.2(d)  and  900.2(v).  respectively,  in 
the  final  regulations, 
b.  Calendar  quarter 
To  give  facilities  more  flsbdbility  in 
maintaining  their  records  on  personnel 
qiialifications,  changes  were  made  in 
several  provisions  of  §g00.12(a).  These 
changes  allow  the  facility  to  use  a 
variety  of  methods  to  calculate  the  time 
periods  necessary  to  establish 
compliance  with  personnel 
requirements.  In  calculating  these  time 
periods,  the  facility  may  designate  any 
one  of  the  following  as  the  endpoint  for 
the  period  of  time  used  to  determine  if 
their  staff  met  the  continuing  education 
and  experience  requirements:  (1)  The 
date  of  the  inspection;  (2)  the  last  day 
of  the  last  calendar  quarter  before  the 
inspection;  or  (3)  any  date  in  between 
those  two.  To  avoid  any 
misunderstandings,  FDA  added  a 
definiticm  of  ralam^flr  quarter,  under 
§  900.2(f).  that  establishes  die  endpoints 
of  the  4  quarters  as  March  31,  June  30, 
September  30.  and  December  31. 
c  biterim  regulations 
Refarence  was  made  to  the  interim 
regulations  several  times  in  the  final 
regulations.  For  the  benefit  of  those 
unfamiliar  with  those  regulations,  FDA 
defined  them  by  citing,  under  §  90G.2(t) 
of  the  final  regulations,  the  Federal 
Ki^islBr  publication  of  December  21, 
1993 ,  as  amended  on  September  30, 
1994. 

d.  Interpreting  physician 
This  deGnition  was  modified  from  die 

proposed  definiticm  by  adding  the  term 
"licensed"  in  order  to  clarify  the  intent 
of  the  statute  that  the  physician 
niaintain  a  valid  State  license  to  practice 
medicine. 

e.  Qualified  instructor 
During  the  revisions  of  the  training 

requirements  for  radiologic 
technologists,  the  term  "qualified 
individual"  and  its  definition  in 
§  900.12(aK2Kii)  were  replaced  by  die 
term  "qualified  instructor"  in  referring 
to  the  individuals  providing  the  training 
and  the  category  of  such  individuals 
was  expanded.  These  changes  made  it 
necessary  to  add,  as  §  900.2(oo),  a 
definition  of  "qualified  instructor"  as  an 
individual  whose  training  and 
experience  adequately  prepares  Him  or 
her  to  cany  out  specified  training 
assignments.  The  new  definition  also 
includes  examples. 

f.  Standard  breast 

Although  the  term  standard  breast 
was  used  and  defined  at  several  points 
in  the  proposed  regulations,  it  had  not 
been  included  in  the  definitions  sectitm. 
It  has  now  been  added  as  §  900.2(uu)  in 
the  final  regulations. 
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E.  The  Accreditation  Body  Application 
(SdOOJ) 

In  this  section.  FDA  proposed 
procedures  to  be  followed  by 
ofganizatioal  or  agencies  applying  to 
become  FDA-approved  accreditation 
bodies.  It  also  proposed  criteria  for 
evaluation  and  approval  of  prospective 
accreditation  bodies. 
1.  General  Comments  on  the 
Accreditation  Process 

(Comment  94).  Several  comments 
supported  pactions  of  the  rule,  and  the 
init^  accreditation  process  in  general, 
stating  that  it  bad  elevated  the  quality 
of  many  fodlitias  under  the  interim 
ragulations.  Other  comments,  including 
some  from  membsn  of  NMQAAC, 
amyiossed  a  variety  of  concams, 
in^liwiing  poMible  Conflict  of  intarast 
and  lack  of  unifonnity  that  may  result 
if  Statss  become  ce(tif|ring  bocttea.  One 
ganscal  comment  recammended  that 
FDA  monitor  ACR.  rather  than  facilities. 

Comments  about  the  States  as 
cartifiars  go  bejrond  the  scope  of  this 
document  and  will  be  addressed  in 
future  {HTopoaed  ragulations  covering 
States  as  certifying  agents.  However,  the 
agency  notes  that  the  MQSA  expressly 
provides  that  States  may  serve  as 
certifying  bodies  (42  U.S.C  283b(^). 
Preparations  era  under  way  to  draft 
proposed  regulations  that  would  govern 
State  ■g«««-<*»  diat  wish  to  become 
certifying  bodies,  fust  as  these  final 
regulations  establish  standards  and 
procedures  for  accreditation  bodies, 
jpryUng  State  agencies  that  serve  in 
that  capacity,  provisions  regulating 
States  as  certifying  bodies  wotild 
establish  standuds  and  procedures  that 
States  must  meet  to  assume  that 
responsibility.  Those  standards  and 
procedures  would  address  unifonnify  of 
standards  and  include  coofUct  of 
interest  provisions,  as  do  the  regulations 
governing  accreditation  bodies. 

Members  of  the  public  will  have  full 
opportmuty  to  comment  furthw  on 
States  as  certifiers  when  thoee 
regulations  are  proposed.  In  response  to 
the  comment  that  urgsd  FDA  to  monitor 
ACR  rather  than  facilities,  the  agency 
notes  that  the  statute  requires  FDA  to 
monitor  both  accreditation  bodies  snd 
facilities  in  a  variety  of  ways. 

(Comment  95).  One  comment  wanted 
FDA  to  promote  multiple  accreditation 
bodies  because  of  concerns  that  States 
approved  as  accreditation  bodies  will 
have  overly  stringent  requirements. 

States  approved  as  accreditation 
bodies  are  required  to  accredit  facilities 
under  the  MC^A  in  accordance  vrith 
standnds  that  are  substantially  the  same 
as  those  applied  by  all  approved 
accreditation  bodies.  However,  the 


MQSA  does  not  prohibit  State 
regulations  from  heing  more  rigorous 
than  those  of  FDA.  Although  more 
stringent  State  requirements  cannot  be 
used  to  deny  accreditation  under  the 
MQSA.  facilities  may  be  required  by  a 
State  to  meet  such  additional 
requirements  in  order  to  practice 
mammography  in  that  State. 

2.  The  fTHntfiii  and  Phantom  Image 
Review  Process  (S  900.3(bX3Xiii)(A)  and 

(B)) 

These  provisions  require  the 
I»ospective  accreditation  body  to 
provide  infiormation  that  desoibes  its 
rlinifjil  and  phantom  image  review 
{wocess  in  its  application  to  FDA. 

(Comment  96).  One  comment 
requested  that  diis  information  slso  be 
provided  to  all  mammography  facilities, 
stating  that  it  would  result  in  improved 
overall  image  quality  and  would  assist 
facilities  dntied  acoeditation  to  prepare 
farsmpeals  hearings. 

FDA  understands  that  facilities  may 
believe  they  could  prepare  better  far 
accreditation  review  if  they  had  details 
relating  to  the  procedures  the 
accreditation  bodies  would  be  applying 
during  t-HnJ^^l  and  phantom  image 
review.  However.  FDA  also  reco^iaas 
that  disclosure  ci  the  details  of  such 
procedures  may  imdennine  the  integrity 
of  the  review  {Hocess  under  certain 
circumstances.  PDA  concludes  that  this 
is  a  nutter  for  accreditation  body  policy 
rather  than  regulations.  The  actual 
clinical  attributes  reviewed  during 
accreditation  are  deecribed  in  the  final 
ragulations. 

3.  Policies  and  Procedures 

(§900.3(bX3Xiii)(J)) 
This  provision  requiree  prospective 

accreditation  bodies  to  provide  FDA 
with  information  describing  policies 
and  procedures  that  will  ensure  timely 
processing  of  facility  ^plications  for 
accreditation. 

(Comment  97).  One  comment  (m  diis 
section  requested  FDA  to  require 
accraditatian  bodies  to  respond  to 
requests  for  information  or  to  written 
communications  expressing  concerns 
from  fiacilify  personnel  or  other 
interested  perties  shout  the 
accreditation  process.  Another  comment 
suggested  including  a  review  of  the 
consistency  of  the  accreditation  body's 
responses  to  facility  and  industry 
inquiries  as  part  of  the  annual 
evaluation  of  the  accreditation  body  by 
FDA. 

FDA  agrees  that  timefy  processing  of 
facility  accreditation  applications  is 
important  to  meet  statutory  certification 
deadlines  and  that  good  conununication 
between  accreditation  bodies  and 
facilities  can  improve  such  timeliness. 
However.  FDA  disagrees  that  specific 


prescriptive  regulations  are  needed 
concerning  conununications  between 
the  accreditation  body  and  facilities. 

4.  Education  and  Experience  Criteria 
(8900.3(bX3Xiv)) 

(Comment  98).  One  comment  stated 
that  this  subparagraph,  requiring  that 
prospective  accreditation  bodies 
I»ovide  infiormation  describing 
education  and  experience  criteria  for  its 

staff,  fails  to  specify  Tninimiim 

acceptable  values  for  these  criteria.  H 
also  asked  for  clarifioation  of 
"profassional  staff." 

By  professional  staff.  FDA  means 
those  persons  evaluating  and  making 
dedaions  on  accreditation  applicaticHis. 
FDA  has  estabUshed  minimum 
requirements  for  the  clinical  image 
reviewers  under  $  900.4(cXS)  and  far 
phantom  image  reviewers  under 
§  900.4(dX5).  but  has  not  issued 
mtnlmiim  requirements  for  other 
accreditation  body  staff  in  order  to 
matntAjn  fleodUlity  for  accreditation 
bodies  and  to  be  aUe  to  considsr 
alternatives  on  s  case  by  case  basis. 
FDA's  experimce  under  the  interim 
regulations  is  that  every  professional 
member  of  an  accreditation  body  staff  is 
qualified  to  perform  his  or  hsr  assigned 
functions. 

5.  Resoorces  (§  900.3(bX3Xvi)) 

This  provision  requires  prospective 
accreditation  bodies  to  provide 
informstion  in  their  application  to  sid 
FDA  in  determining  if  the  body  has 
adequate  resources  to  carry  out  its 
leraonsibilities. 

(Comment  99).  One  comment  asked 
what  constitutes  adequate  funding,  what 
specific  additional  resources  are 
required  and  in  what  amount,  and  how 
FDA  expects  to  evaluate  the  adequacy  of 
an  application  if  no  minimum 
requirements  exist  for  such  resources. 

Funding  and  other  resource  needs, 
e.g.,  personnel  and  data  systems,  are  a 
fimction  of  the  variable  conditions 
under  which  accreditation  bodies  may 
operate  and  the  populations  they  may 


FDA  could  not  establish  rigid  funding 
ot  staffing  requirements  to  apply  to 
every  acoeditation  body  applicant  Aa 
issued,  the  regulations  provide  FDA 
with  authority  to  obtain  information  to 
evaluate  the  individual  circimistances  of 
eech  applicant 
6.  Other  Information  (S  900.3(bX3Xxiii)) 

This  subparagraph  requires  a 
prospective  acoeditation  body  to 
provide  any  information  required  by 
FDA  beyond  that  specifically  listed  in 
§900.3(bX3). 

(Comment  100).  One  comment 
described  this  requirement  as 
exceedingly  vague  and  recommended  it 
be  deleted. 
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FDA  must  reject  this  suggestion 
because  the  requirements  that 
accreditation  bodies  provide  FDA  with 
additional  information  is  in  the  statute 
itself  (42  U.S.C  283b(eHlKvii));  The 
drafters  of  the  MQSA  recognized  that  it 
would  be  impossible  to  foresee  in 
advance  when  circumstances  might 
creete  the  need  for  additional 
information. 

FDA  has  added  one  provision  to 
§  900.3(b)(3)  to  obtain  information  from 
prospective  accreditation  bodies  about 
procedures  and  policies  they  would 
implement  to  protect  confidential 
information.  Tliis  requirement  is  at 
§  900.3(b)(3Xix)  and  its  addition  has 
caused  the  subsequent  sections  to  be 
renumbered.  « 

7.  Term  of  Approval  (S  900.3(g)) 

(Comment  101).  A  small  nun^ier  of 
comments,  both  pro  and  con.  were 
received  concerning  the  accreditation 
body's  term  of  approval,  proposed  by 
FDA  to  be  5  years.  Some,  including 
members  of  NMQAAC,  stated  that  this 
tram  was  too  short,  particularly  in  light 
of  FDA's  annual  accreditation  body 
evaluation.  These  comments  also 
expressed  concern  about  the  amount  of 
paoerwork  required  for  renewal. 

m  response  to  these  concerns.  FDA 
has  increased  the  renewal  period  in  the 
final  regulation  to  7  years.  Because  FDA 
shares  the  concern  about  the  amount  of 
paperwork  required  for  renewal  of 
accreditation  body  approval,  the  agency 
plans  to  limit  the  data  required  to  be 
submitted  to  only  that  information 
necessary  to  justify  renewal.  FDA  will 
hold  discussions  with  each 
accreditation  body  prior  to  renewal  to 
identify  the  information  that  will  be 
required.  Such  information  may 
include,  but  is  not  limited  to, 
informaticm  and  data  pertaining  to  the 
accreditation  body's  program  not 
previously  submitted  to  FDA  and  all 
proposed  changes  to  the  accreditation 
body's  program  or  standards. 

F.  Standards  for  Accmditation  Bodies 
(§900.4) 

Accreditation  bodies  are  responsible 
for  the  initial  screening  of 
mammography  facilities.  They  are  to 
ensure  that  the  facilities  they  accredit 
meet  the  qualify  standards  established 
by  FDA.  both  initially  and  on  an 
ongoing  basis.  They  also  have  unique 
responsibilify  for  conducting  reviews  of 
clinical  images  bom  the  facilities  to 
determine  if  the  images  meet  the  image 
quality  standards  established  by  the 
accreditation  body  with  FDA  approval. 
This  section  of  the  regulations  outlines 
the  requirements  that  FDA-approved 
accreditation  bodies  must  meet  in 
carrying  out  these  responsibilities. 


1.  General  Comments  on  the  Standards 
for  Accreditation 

(Comment  102).  One  comment 
generally  supported  this  section  as 
written,  while  a  second  applauded  the 
regulations  for  not  requiring  specific 
measures  of  interpretive  performance. 
Other  comments  eocotiraged  FDA  to 
add  additional  requirements  and 
responsibilities  for  accreditation  bodies, 
but  did  not  identify  what  these  should 
be.  One  comment  stated  that  the 
proposed  rules  for  accreditation  bodies 
su^red  from  a  lack  of  either  design  or 
performance-based  criteria,  but  failed  to 
suggest  any  design  or  pofbrmance- 
based  criteria  that  should  be  appUed. 

FDA  believes  that  the  final  regulations 
governing  accreditation  bodies  are . 
sufficientiy  detailed  without  being 
overly  prescriptive.  Although  particular 
performance-based  requirements  were 
not  identified  by  these  comments,  FDA 
notes  that  some  performance  data  on 
accreditation  body  activities  are 
available  and  are  used  by  FDA  in  its 
annual  evaluation  of  each  accreditation 
body. 

(Comment  103).  One  comment 
reconunended  that  each  accreditation 
body  be  required  to  demonstrate 
expertise  in  recordkeeping  and 
epidemiology. 

FDA  believes  that  its  review  of  the  ^ 
accreditation  body's  application  will 
provide  sufficient  information  to 
establish  that  the  accreditation  body  has 
recordkeeping  capability.  Although 
accreditation  bodies  may  employ 
epidemiologists,  nothing  in  the  MQSA 
suggests  that  FDA  should  make  this  a 
reouirement 

(Comment  104).  One  comment  stated 
that  excessive  requirements  for 
accreditation  bodies  will  destroy  the 
basic  concept  behind  the  idea  for 
accreditation  bodies,  i.e.,  significant 
involvement  of  the  public  and 
professional  sector.  The  comment 
warned  that  detailed  rules  could  reduce 
the  opportunity  for  creative  approaches 
and  innovative  development  of  new  QC 
tests  and  procedures.  A  second 
comment  stated  that  FDA  should  not 
hinder  the  accreditation  bodies  from 
performing  as  independent  entities. 
FDA  shares  concerns  that  overly 
detailed  requirements  may  limit 
professional  involvement  and  useful 
innovation.  Although  it  may  appear  that 
the  final  regulations  include  many  new 
requirements  for  accreditation  bodies,  to 
a  large  extent  the  provisions  reflect 
procedures  and  criteria  that  the  current 
accreditation  bodies  already  are 
following  imder  the  interim  regulations. 
In  fact,  many  were  first  devised  by  the 
accreditation  bodies  themselves  and  are 
examples  of  accreditation  body 


innovation,  e.g.,  development 
submission,  evaluation,  and  monitoring 
completion  of  corrective  action  plans  by 
frudlities  foimd  to  have  problems 
producing  quality  mammograms.  FDA 
has  taken  great  care  to  delete  or  amend 
requirements  that  might  limit  creative 
approaches  and  innovation.  Because  the 
comment  does  not  identify  specific 
rules  in  the  proposal  that  might  cause 
such  problems,  the  agency  cannot 
respond  further. 

In  response  to  the  second  comment 
the  agency  notes  that  the  MQSA 
requires  FDA  to  establish  standards  far, 
and  to  approve  accreditation  bodies. 
Entities  that  apply  to  become 
accreditation  bodies  must  compfy  with 
those  standards.  FDA  does  not  believe 
that  compliance  with  those  standards 
wrill  diminish  the  ability  and  obligation 
of  accreditation  bodies  to  make 
independent  professional  judgments. 
■  Those  judgments,  however,  must  be 
consistent  with  statutoty  obligations  to 
ensure  that  facilities  comply  with  the 
Federal  standards  and  work  with  FDA 
to  improve  the  practice  of 
mammography.  Accreditation  bodies  are 
free  to  encourage  innovation,  conduct 
research,  develop  new  standards,  aiui 
appfy  for  appropriate  variances  when  a 
particular  practice  or  procedure 
presents  an  opportunity  to  enhance 
mammography  quality. 
2.  Code  of  Conduct  and  General 
Rwiponsibilities  (§  900.4(a)) 

Tnese  provisions  were  intended  to 
describe  the  responsibilities  of  the 
accreditation  body  when  there  is  a 
possibility  that  mammography  practice 
at  an  accredited  facility  poses  a  risk  to 
human  health.  As  proposed,  those 
sections  set  forth  piarticular  actions  an 
accreditation  body  would  be  required  to 
take  in  those  circumstances. 

a.  Image  quality  (§  900.4(aXl)  and 
(aX2)) 

(Comment  105).  One  comment  stated 
that  the  accreditation  body  should  have 
the  discretion  to  determine  the 
appropriate  review  for  a  given 
circumstance  and  the  option  to  initiate 
other  actions  FDA  had  not  described  in 
the  proposal  (e.g.,  random  film  checks 
followed  by  a  site  visit,  if  necessary). 
Three  other  comments  recommended 
deletion  of  these  paragraphs  and  the 
substitution  of  guidance  documents  that 
would  give  accreditation  bodies  more 
flexibility. 

FDA  generally  agrees  with  these 
comments  and  has  eliminated  most  of 
the  detailed  provisions  of  these 
paragraphs  (including  all  of  proposed 
paragraph  §  900.4(a)(2)).  The  final 
provisions  establish  that  the 
accreditation  body  has  a  responsibility 
to  review  clinical  images  or  other 
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aspects  of  a  fiuallty's  practice  any  time 
it  obtains  or  receives  information  that 
suggests  a  facility  is  not  in  compliance 
with  the  MQSA  standards,  or  upon 
request  from  FDA.  The  accreditation 
body  also  has  responsibility  to  require 
and  monitor  corrective  actions  or  to 
suspend  or  revoke  a  facility's 
accreditation  if  the  accreditation  body's, 
or  FDA's,  review  confirms  that  a 
problem  exists.  These  responsibilities 
are  integral  to  the  role  accreditation 
bodies  play  under  the  MQSA  to  assist 
the  government  in  establishing  and 
monitoring  quality  standards  for 
mammograpny.  Nothing  in  the  final 
regulations  precludes  an  accreditation 
bmly  fitom  iniH»Hng  investigations  on 
its  own. 

b.  Bquipwmt  m  practices  that  pom  a 
Mfious  risk  (§  900.4(aX2)) 

(Comment  106).  Six  comments 
recommended  changing  the  requirement 
that  an  accreditation  body  inform  FDA 
on  becoming  aware  of  situations  of 
potentially  serious  risk  to  the  public 
health  from  "within  5  business  days"  to 
"the  next  business  day." 

FDA  agrees  with  concerns  raised  by 
these  comments  aiul  has  changed  the 
requirement  to  "as  soon  as  possible  but 
in  no  case  later  than  2  business  days." 
The  standard  that  triggers  such 
responses  has  been  amended  to  those 
diat  "pose  a  serious  risk  to  human 
health"  in  ocder  Id  ouure  that  FDA  is 
infioimed  of  all  problems  that  may 
require  immediate  fbllowup. 

c  Conflict  of  interest  (S  9O0.^aM4}) 

The  goal  of  this  provision  was  to 
ensure  that  actions  of  the  accreditation 
body's  clinical  or  phantom  image 
reviewers  were  not  affected  by  any 
conflict  of  intoest,  and  to  ensiue  that 
accreditation  bodies  avoid  the 
appearance  of  such  conflicts  in  order  to 
establish  and  mainhiiTi  confidence  in 
the  accreditation  process. 

(Comment  107).  Four  comments 
racommmded  expanding  clinical  image 
reviewer  conflict  of  interest  concenu  to 
include  the  individual's  family, 
corporations,  partnerships,  and 
associations. 

FDA  disagrees  with  these  comments. 
The  comments  provided  no  arguments 
to  support  this  recommendation  and  no 
evidence  to  suggest  that  the  present 
conflict  of  intnest  provision  is 
inadequate.  In  additioo.  FDA  believes 
limitations  suggested  by  the  comment 
would  eliminate  some  highly  qualified 
rliniral  image  reviewers  from  eligibility 
without  commensurate  benefit  to  the 
system.  The  agency  notes  that,  if  similar 
conflict  of  interest  provisions  had  been 
applied  to  membership  on  NMQAAC, 
many  of  the  members  that  played  a 
major  role  in  developing  final 


regulations  would  not  have  been  eligible 
to  serve  on  the  committee. 

(Comment  108).  One  comment 
recommended  exp>anding  the  conflict  of 
interest  provision  to  speofy  that  clinical 
and  phantom  image  reviewers  must  not 
review  images  from  facilities  within  the 
State  in  which  they  reside.  A  second 
comment  also  expressed  concern  about 
r^Hniral  image  reviewers  evaluating 
images  from  their  own  States  or 
geographically  limited  areas.  The 
comment  proposed  that  FDA  require 
"blind"  readings  of  all  images  by 
reviewers  and  prohibit  review  if  thrae  is 
potential  conflict  of  interest 

FDA  disagrees  with  the  suggestion 
that  reviewers  should  be  barred  frtim 
reviewing  images  bxun  the  State  in 
which  the  reviewer  resides.  Such  a 
requirement  would  effectively  preclude 
State  accreditation  bodies  frt>m  having 
independent  clinical  image  review 
programs.  All  present  State 
accreditation  bodies  with  independent 
rUnirAl  image  review  programs  require 
and  take  measures  to  ensure  blind 
reading  to  preclude  bias,  and  FDA 
expects  that  any  future  State  or  national 
accreditation  bodies  will  have  similar 
safeguards  as  part  of  their  QC.  clinical 
image  review,  and  conflict  of  intarest 
standards. 

^Comment  109).  Qu  comment 
recommended  that  ACR  and  any  other 
professional  organizations  actiag  as 
accreditation  bodies  randomly  select 
rliniral  image  reviewers  and  phantom 
image  reviewos  from  a  pool  to  reduce 
the  possibility  of  reviewer  bias. 

FuA  agrees  in  principle  that 
accreditation  body  reviews  should  not 
be  biased,  but  finds  no  compelling 
reason  to  require  use  of  pools  and 
random  selection.  Under  the  MQSA, 
FDA  has  issued  ininimnm  reqtiirements 
fm  all  interpreting  physicians  and  these 
requirements  apply  to  any  clinical 
image  reviewer  employed  by  an 
accreditation  body.  In  addition,  with 
these  provisions,  FDA  is  requiring  each 
accreditation  body  to  establish  and 
implement  procedures  to  train  and 
evaluate  its  reviewers  and  to  avoid 
conflict  of  interest  Within  this 
framework,  FDA  concludes  that  the 
assigimient  of  rH«ir!al  image  reviewers 
for  any  applicant  bcility  is  best  left  to 
the  accreditation  body. 

d.  Ecpjipment  performance  and  design 
characteristics  (§  900.4(a)(S)) 

These  provisions  are  intraded  to 
prevent  conflict  of  interest  situations 
that  could  arise  if  the  use  of  specific 
products  were  required  by  an 
accreditatian  body  as  a  cundition  of 
accreditation. 

(Comment  110).  One  comment  stated 
that  there  may  be  an  appearance  of  a 


conflict  of  interest  by  accreditation 
bodies  in  these  situations  and  that 
special  care  must  be  taken  with  respect 
to  the  promotion  of  any  product.  The 
comment  expressed  the  conclusion  that 
the  possibility  of  conflict  is  so  great  that 
it  should  never  be  acceptable  for  an 
accreditation  body  to  require  use  of  a 
particular  product  A  related  comment 
stated  that  the  accreditation  bodies 
should  not  be  able  to  require  use  of  their 
own  products  by  facilities  they  accredit 
Over  15  additional  comments  opposed 
aUowing  the  accreditation  bodies  to 
require  the  use  of  their  products  as  a 
condition  of  accreditation  or  otherwise 
opposed  commercial  activities  that 
would  creete  a  conflict  of  interest 
FDA  usderstands  the  concerns 
expressed  in  these  conunents  and  notes 
that,  in  general,  the  regulation  has  been 
written  to  preclude  accreditation  bodies 
from  requiring  use  of  any  specific  brand 
or  product  However,  the  agency 
believes  exceptional  situations  may 
develop  that  warrant  use  of  a  particular 

Eroduct  because  of  the  public  heelth 
anefits  the  product  provides.  The  final 
regulation,  therefore,  gives  FDA  the 
flndbility  to  permit  accreditation  bodies 
to  require  the  use  of  a  specific 
commercial  product  when  the  agency 
has  determined  that  such  use  is  in  the 
best  interest  of  the  public  health. 

(Comment  111).  A  few  stated  that 
conflict  of  interest  requirements  should 
not  be  an  impediment  to  development 
of  new  technologies  and  sovices,  nor  be 
used  by  other  entities  to  "harass"  ACR 
and  imptroperly  influence  FDA. 

FDA  agrees  uiat  conflict  of  interest 
provisions  should  not  impede  the 
development  of  new  technologies,  but 
also  believes  that  it  would  undermine 
the  integrity  of  the  accreditation  process 
if  accreditation  bodies  could  require 
facilities  to  use  products  the 
accreditation  body  develops  as  a 
condition  of  accreditation.  FDA  believes 
that  the  final  regulations  strike  the 
proper  balance  betvraen  these 
competing  interests. 

(Comment  112).  Over  150  comments 
on  identical  printed  forms  stated  that 
FDA  should  prohibit  conflicts  of  interest 
by  accreditation  bodies  and  should 
adopt  the  conflict  of  interest  provision 
suggested  by  a  trade  association  and 
included  in  the  preemble  to  the  final 
regulations  (61  FR  14487). 

FDA  agrees  that  conflicts  of  interest 
by  accreditation  bodies  stemming  from 
accreditation  body  requirements  to  use 
specific  products  or  services  should  be 
prohibited.  However,  none  of  these  150 
comments  ofiiored  arguments  to  support 
adopting  the  suggested  provision  or  to 
explain  why  the  agency's  proposal  was 
in»«t*qn«*«»  FDA's  experience  under  the 
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interim  regulations  demonstrates  that 
potential  conflicts  can  be  addressed 
satisfactorily  by  the  provisions  of 
§  900.4(a)(6).  The  suggested  conflict 
provision  would  effectively  preclude 
development  of  products  and  services 
by  an  accreditation  body.  FDA  believes 
that  because  accreditation  bodies 
possess  particular  experience  and 
expertise,  such  products  and  services 
have  the  potential  to  enhance  practice 
or  otherwise  be  beneficial  to  public 
health.  For  these  reasons.  FDA  has 
concluded  that  it  is  unnecessary  and 
would  be  inadvisable  to  adopt  the 
suffiested  conflict  provision. 

(Comment  113).  One  comment  stated 
that  only  FDA,  as  opposed  to 
accreditation  bodies  or  other  entities, 
should  be  able  to  require  the  use  of 
particiilar  mammography  related 
products  and,  if  FDA  does  so,  the  use  of 
such  products  should  be  reqiiired  of  all 
facilities. 

FDA  agrees  with  this  comment  as  a 
general  rule.  However,  FDA  may 
approve  the  imposition  of  such  a 
requirement  by  an  accreditation  body  if 
the  agency  determines  that  it  is  in  tin 
best  interest  of  public  health  to  do  so. 
Such  an  accreditation  requiranent 
would  only  apply  to  facilities  accredited 
by  the  accreditation  body  that  requested 
the  approval  unless  FDA  determined 
that  adoption  of  the  same  requirement 
by  all  accreditation  bodies  was  in  the 
best  interest  of  quslity  mammography. 

(Comment  114).  Qae  comment 
requested  clarification  on  the  use  of  the 
wind  "product,"  apparentiy  asking 
w^iether  the  word  was  intended  to  apply 
to  a  specific  item  or  a  gensxal  category 
of  products. 

FDA  believes  that  the  word  "product" 
is  commonly  undentood.  The  conflict 
of  interest  provisions  prohibiting  an 
accreditation  body  from  requiring  a 
product  to  be  used  can  apply  to  several 
product  categories  or  to  specific  brands 
or  products,  depending  on  the 
drcumstances. 

(Comment  115).  Finally,  om  commmt 
made  several  siiggestions  related  to 
these  provisions.  The  comment 
contained  the  recommendations  that 
FDA  should  require  of  accreditation 
bodies  that  (1)  Their  accreditation  and 
onsite  inspections  be  managed  by 
different  departments;  (2)  their  clinical 
image  reviewers  not  review  images  from 
Cscilities  in  their  home  State  to  avoid  a 
range  of  potmtial  conflicts  of  interest 
(3)  reciprocity  agreements  betwreen 
adjacent  States  be  i»ecluded;  and  (4) 
they  meet  at  least  the  minimum 
standards  of  opention  of  the  ACR 
proyam. 

FDA  believes  that  tlw  internal 
division  of  responsibilities  within 


accreditation  bodies  is  not  appropriate 
for  regulation;  many  profassional  and 
government  agencies  have  dual 
responsibilities  for  accreditation  and 
inspection  and  are  able  to  carry  out 
those  responsibilities  fairly  and 
effectively  without  necessarily  using 
difiisrent  departments.  It  was  noted 
previously  that  the  second  suggestion 
was  not  accepted  by  FDA  because  it 
MTould  effectively  [neclude  State 
accreditation  bodies  from  having 
independent  r.Hniral  review  programs. 
Because  the  third  suggestion  does  not 
identify  or  otherwise  describe  the 
reciprocity  agreements  intended  to  be 
prohibited,  the  agency  cannot  respond. 
In  answer  to  the  last  suggestion,  FDA 
notes  that  all  accreditation  bodies  are 
required  to  meet  the  final  regulations 
governing  accreditation  bodies  in  order 
to  become  approved  and  maintain  their 
accreditation  authority.  FDA  will  not 
approve  any  accreditation  body  that 
does  not  have  standards  of  operation 
that  ensure  the  accreditation  body  can 
meet  its  obligations  imder  the  MQSA. 
Nothing  in  the  MQSA  precludes  ACR  or 
any  other  accreditation  body  from 
having  additional  standards  for  aspects 
of  mammography  that  are  not  within  the 
scope  of  the  MC^A.  Nor  does  the  MQSA 
impinge  on  a  State's  ability  to  «ifarce 
its  owm  standards  under  State  authority 
if  those  standards  are  at  least  as 
stringent  as  the  MQSA's. 

e.  Denial  of  accreditation  to  a  facility 
(§900.4{aX7)) 

This  paragraph  was  intended  to 
ensure  that  no  State  accreditation  body 
could  bar  facilities  in  that  State  from 
being  accredited  under  the  MQSA  by 
any  othor  FDA-approved  accreditation 
body. 

(Comment  116).  Several  comments 
raised  questions  that  made  it  evident 
that  this  section  was  «i«f^la^r  as 
proposed.  Comments  asked  whether  s 
State  accreditation  body  could  require 
or  restrict  fiwilities  within  that  State  to 
accreditation  by  the  State  accreditaticm 
body.  Other  comments  asked  whether 
facilities  could  have  more  than  one 
accreditation.  This  section  has  been 
rewritten  so  that  the  answers  to  both 
questions  should  be  ltnamh^g^^o^^^. 
As  revised,  the  provision  deariy 
states  that  no  accreditation  body  can 
require  a  fiscility  to  be  acoedited  by  that 
accreditation  body  if  more  than  one 
accreditaticm  body  is  available.  Nor  can 
an  accreditation  Iwdy  preclude  a  facility 
from  being  accredited  by  any  other 
availaUe  accreditation  body. 
ConsequenUy,  nothing  in  the  final 
regulations  prevents  a  fMslity  frran 
having  more  than  one  accreditation. 
Howrever,  FDA  will  issue  only  one 


certificate,  usually  based  on  the  initial 
accreditation. 

The  gec^phic  scope  of  authority  for 
an  accreditation  body  will  be 
established  through  the  accreditation 
body  approval  process.  A  State  certainly 
could  determine,  as  all  current  State 
accreditation  bodies  have,  to  restrict 
accreditation  body  activities  to  fMdlities 
within  the  State.  A  non-State 
accreditation  body  similariy  could 
request  to  be  approved  to  accredit  in  a 
limited  geographic  area.  It  would  be  up 
to  the  applicant  to  initially  identify, 
based  on  its  circumstances  and 
resources,  the  area  it  intends  to  serve.  In 
addition,  FDA  could  restrict  the  scope 
of  an  accreditation  body's  authority  to  a 
geographical  area  that  is  smaller  than 
that  desired  by  the  accreditation  body  it 
for  example,  the  agency  had  doubts 
about  the  ability  of  the  accreditation 
body  to  provide  adequate  service  in  the 
desired  area. 

(Comment  117).  One  comment 
asserted  that  a  State  government  carmot 
be  restricted  at  any  time  from  requiring 
its  own  accreditation  guidelines  to  be 
met  by  facilities  in  that  State. 

FDA  agrees  that  States  may  require 
facilities  to  meet  standards  under  State 
law  that  are  at  least  as  stringent  m  those 
under  the  MQSA.  However,  such 
standards  may  not  be  required  as  a 
condition  for  accreditation  under  the 
MQSA. 

One  comment  oxprowed  the  view  that 
this  provision  was  unnecessary  because 
a  fiKdlity  accredited  by  a  State  agency 
woiild  not  voluntarily  seek  accreditation 
elsewhere.  FDA  disagrees  with  this 
comment  A  small  numbw  of  facilities 
have  sought  and  received  dual 
accreditation.  In  addition,  the  main 
point  of  the  provision  is  to  ensure  that 
facilities  are  able  to  seek  initial  and 
exclusive  accreditation  undw  the 
MQSA  from  another  accreditatimi  body, 
even  if  the  State  acts  as  an  accreditation 
body  in  tiieir  geographic  area. 
I  Changes  to  standards  (§  900.4(aK8)) 
(Comment  118).  FDA  received  two 
mmments  on  this  section,  which 
rsquires  an  accreditation  body  to  obtain 
FDA  permission  prior  to  rhanging  any 
standiards  previously  accepted  by  the 
agency.  Both  comments  wore  generally 
supportive  of  the  provision.  One 
comment  suggested  verifying  whether 
current  technology  is  capable  of  meeting 
the  requirements  for  any  change  in 
standards  before  the  rhanga  is  made. 
This  will  serve  to  minimi»«  costs  for 
both  facilities  and  industry. 

FDA  agrees  with  this  comment  and 
routinefy  coruiders  the  adequacy  of 
current  technology  during  development 
of  new  standards  or  evaluation  of 
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standards  proposed  by  the  accreditation 
bodies. 

(Comment  119).  One  comment  further 
stated  that  any  proposed  change  to  any 
standard  by  an  accreditation  body 
should  be  supported  by  scientific  data 
and  that  FDA  should  seek  industry 
input  before  authorizing  the  change. 
FDA  agrees  that  changes  in  standards, 
and  especially  technical  standards, 
benefit  from  the  application  of  scientific 
data,  where  possible.  The  agency  further 
agrees  that  industry  input  is  often 
useful.  However.  FDA  believes  that,  in 
many  circumstances,  the  information 
already  available  to  the  agency  is 
sufficient  for  a  decision  and  that 
additional  scientific  data  and  outside 
comment  will  not  be  necessary. 
Therefore.  FDA  did  not  make  this  a 
regulatory  requirement 

%.  Confidential  information    , 
(§900.4(aX9)) 

This  paragraph  requires  the 
accreditation  bodies  to  establish 
procedures  to  protect  confidential 
information. 

(Qunment  120).  Ten  comments  asked 
how  FDA  will  ensure  that 
confidentiality  will  be  maintained. 

The  intent  of  this  provision  is  to 
guarantee  that  each  accreditation  body 
has  in  place  procedures,  programs,  and 
systems  that  train  employees  to  guard 
against  unauthorized  disclosure  of 
information.  Federal  regulations.  State 
laws,  and  contractiial  obligations  will 
all  play  a  part  in  determining  an 
accreditation  body's  responsibility  in 
any  particular  situation.  In  general, 
however,  if  FDA  shares  nonpublic 
information  with  an  accreditation  body 
about  a  particular  facility,  the  record 
containing  that  information  is  an  agency 
record  under  the  control  of  FDA  and  the 
accreditation  body  would  not  be 
authorized  to  disclose  that  information 
without  the  permission  of  the  agency.  If 
an  accreditation  body,  in  violation  of 
the  final  regulations,  were  to  improperly 
use  or  disclose  information  received 
from  a  facility  for  purposes  of 
accreditation,  FDA  believes  the  facility 
would  have  a  private  right  of  action 
against  the  accreditation  body  under  the 
laws  of  most  States.  In  addition, 
unauthorized  disclosures  of 
information,  whether  received  from 
FDA  or  the  facility,  would  be  a  basis  for 
FDA  to  withdraw  an  accreditation 
body's  approval.  Nothing  in  these 
regulations,  howev^.  is  intended  to 
praclude  or  hinder  the  exchange  of 
information  between  FDA  and 
accreditation  bodies  when  that 
information  is  required  to  be  shared  in 
order  for  the  agency  and  the 
accreditation  body  to  cany  out 
functions  under  the  statute. 


(Comment  121).  Three  comments 
recommended  allowing  accreditation 
bodies  to  use  and  disclose  information 
gathered  during  the  accreditation 
process,  if  the  identification  of  an 
individual,  facility,  or  group  is  not 
compromised.  Each  comment  cited  the 
Freedom  of  Information  Act  (FOLA).  A 
similar  comment  found  this  regulation 
to  be  overly  restrictive,  and  stated  that 
the  regidation  should  allow  use  of  the 
data  for  research  purposes,  "so  long  as 
the  released  data  involves  only  pooled 
information  that  does  not  allow 
identification  of  an  individual,  facility, 
or  group." 

FT)A  generally  agrees  with  these 
comments.  Disclosure  of  aggregate 
information  that  does  not  reveal, 
directly  or  indirectly,  the  identity  of 
particular  facilities  or  individuals,  is 
consistent  writh  the  FDA's  regulations 
implementing  the  FOIA.  However,  in 
the  event  of  ambiguity,  accreditation 
bodies  would  coimilt  with  FDA  and 
obtain  clearance  before  making  such 
disclosures.  FDA  does  not  believe  data 
obtained  fix>m  facilities  for  accreditation 
purposes  should  be  used  for  purposes 
that  have  no  relationship  to 
accreditation  body  processes  or 
standards,  unless  the  accreditation  body 
obtains  the  consent  of  the  facility.  This 
would  not  impede  an  accreditation  body 
from  using  data  to  review  and  improve 
its  intonal  processes,  to  educate 
personnel  to  improve  accreditation  body 
efficiency  and  performance,  or  to 
publicly  discuss  results  of  the  processes 
using  aggregate  data. 

(Comment  122).  One  comment  noted 
that  all  data  collected  by  or  emanating 
from  State  agencies  may  be  releasable 
under  some  State  laws,  and  that 
nonpublic  information  is  not  necessary 
for  accreditation.  The  comment  also 
sought  clarification  about  what  would 
be  deemed  nonpublic  information.  A 
second  comment  stated  that,  in 
Arkansas,  all  information  received  by  a 
publicly  funded  agency  for  accreditation 
review  is  releasable  under  that  State's 
Freedom  of  Information  (POI)  laws.  A 
third  comment,  which  also  requested 
clarification  on  public  versus  nonpublic 
information,  suggested  that  public 
information  be  limited  to  name,  address, 
phone,  and  accreditation  status.  Hm 
CfHnment  noted  that  there  have  been 
complaints  from  radiologists  about  the 
use  of  information,  including  concerns 
dxMit  aeUii^  the  MQSA  cactifisd  facility 
address  list 

FDA  recognizes  that  people  have 
varying  ideas  about  what  constitutes 
nonpublic  information.  Any  information 
in  the  possession  of  FDA  that  is 
prohibited  from  disclosure  under 
various  statutes  FDA  enforces  or  that  is 


exempt  from  mandatory  disclosure 
under  the  FOLA  is  considered  nonpuUic 
information  by  the  agency;  Examples  of 
such  nonpublic  information  include 
data  about  the  volume  of  business 
handled  by  any  particular  facility,  the 
name  or  personal  identifier  of  any 
mammography  p>atient,  and  internal 
recommendations  for  enforcement 
actioiL  FDA  would  not  make  such 
information  public  in  response  to  a 
request  for  information  under  the  FOIA. 

As  stated  previously,  accreditation 
bodies  that  obtain  nonpublic 
information  from  FDA  will  be  required 
to  treat  it  as  an  FDA  record  and  protect 
it  accordingly.  If  an  accreditation  body 
obtains  similar  information  from  other 
sources,  FDA  expects  the  information 
will  receive  similar  protection  in  the 
vast  majority  of  cases.  FDA  has  had 
public  information  regulations  in  place 
implementing  the  FOLA  since  1977. 
During  those  years,  FDA  has  found  that 
State  confidentiality  laws  are  usually 
consistent  with  FDA's  requiremento. 
Aricansas'  FOI  law,  e.g.,  which  was  cited 
by  one  comment,  has  provisions  for 
exceptions  to  mandatory  public 
disclosure  that  are  similar  to  the  Federal 
FOIA  and  FDA's  implementing 
regulations.  In  situations  where  the 
accreditation  body  believes  that  State 
law  requires  disclosure  of  information 
that  tvould  be  considered  confidential  if 
it  were  part  of  an  FDA  record,  every 
effort  will  be  made  to  consult  State 
authorities  and  resolve  the  apparent 
inconsistencies. 

In  addition,  FDA  notes  that  all  the 
ciurenUy  approved  accreditation  bodies 
have  had  experience  handling  sensitive 
nonpubfic  information.  ACR  has  done 
so  for  many  years  and,  since  the 
beginning  of  ita  voluntary  MAP  in  1987, 
has  handled  and  processed  information 
very  similar  to  that  required  under  the 
M(^A.  The  State  accreditation  bodies 
also  have  broad  experience  processing 
and  protecting  sensitive  information 
because  they  have  had  previous 
responsibility  regulatii^  facilities  under 
their  own  State  laws.  FDA  has  no 
evidence  that  any  accreditation  body 
has  improperly  disclosed  information. 

With  respect  to  the  comment  that 
complained  about  the  sale  of  a  list  of 
certified  facilities.  FDA  notes  that  this 
sale  was  not  by  an  accreditation  body, 
and  that  the  names  and  addresses  of 
certified  facilities  would  not,  in  any 
case,  be  nonpublic  infumation.  Tlra  list 
is  available  from  NTIS  for  a  nominal 
charge  to  cover  the  cost  of  reproduction 
and  is  also  available  from  the  Center  for 
Devices  and  Radiological  Health 
Internet  site. 

(Comment  123).  Ten  commento  stated 
that  permission  to  disrlosw  nonpublic 
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information  should  rest  with  the 
facility,  not  FDA. 

The  final  regulations  are  consistent 
with  these  comments.  An  accreditation 
body  may  not  disclose  to  the  public  any 
nonpublic  information  it  has  obtained 
from  a  facility  without  the  permission  of 
that  facility,  tf  an  accreditation  body  has 
obtained  information  about  a  facility 
from  FDA  or  ita  duly  designated 
representatives,  including  a  State 
agency  with  responsibility  for 
numitoring  mammography  facilities,  the 
accreditation  body  cannot  furthw 
disclose  that  information  writhout  the 
written  permission  of  FDA.  Because 
FDA  is  obligated  to  protect  nonpublic 
information,  it  wrould  not  authorize 
release  of  information  about  any  facility 
diat  was  entitled  to  be  protected  from 
disclosure  undw  the  Federal  law.  FDA 
has  added  refarences  in  the  final 
regulations  to  information  obtained 
from  or  provided  to  State  agencies 
because  FDA's  experience  under  the 
interim  regulations  demonstrates  the 
necessity  for  sharing  information  among 
accreditation  bodies.  State  authorities, 
and  FDA  in  order  to  ensure  quality 
mammography. 
3.  Facility  Standards  (§  900.4(b)) 

This  section  outlined  the 
responsibilities  accreditation  bodies 
must  meet  to  ensure  that  facilities  they 
accredit  meet  the  FDA  quality 
standards. 

a.  General  conunents  on  facility 
standards 

(Comment  124).  Seven  commenta 
requested  that  FDA  add  an  additional 
provision  to  state.  "The  accreditation 
body  shall  review  previous  inspection 
reporta  prior  to  i—ning  full 
accreditation."  Eight  additional 
commenta  reconunended  adding  that 
sentence,  plus  the  additional  woids.  "to 
previously  accredited  facilities"  at  the 
end. 

FDA  appreciates  the  concerns  of  these 
commento  that  accreditation  bodies 
have  access  to  complete  information 
about  facilities  that  are  applying  for 
accreditation  for  the  first  tirne  or  to 
renew  their  accreditation.  FDA 
disagrees  that  accreditation  bodies 
should  be  required  to  review  all  prior 
inspection  reporta  for  every  application 
it  receives.  Such  a  requirement  could 
raise  accreditation  costa  urmecessarily, 
and  the  prior  accreditation  history  that 
each  facility  must  submit  with  ita 
accreditation  application  will  provide  a 
summary  of  significant  related 
information.  However,  FDA  encourages 
accreditation  bodies  to  request 
inspection  recc»ds  from  FDA  whenever 
the  accreditation  body  believes  that 
such  records  would  aid  in  review  of  an 
accreditation  application. 


b.  Mmtittxing  facility  compliance 
(§900.4(bXl)) 

Under  this  provisirn,  an  accreditation 
body  must  require  each  facility  it 
accradito  to  meet  quality  standards  that 
are  substantially  the  same  as  those 
reouired  by  FDA. 

(Comment  125).  Six  commento 
recommended  using  this  provision  to 
make  the  accreditation  bodies 
responsible  for  reviewing  mnHnning 
education  and  other  persoimeL 
requiremento,  thereby  eliminating 
verification  of  these  personnel  standards 
from  the  annual  inspections. 

FDA  notes  that  the  accreditation 
bodies  have  the  responsibility  under  the 
interim  regulaticHU  to  ensure  that 
personnel  qualifications  are  met  before 
they  accredit  a  facility  and  will  continue 
to  have  that  responsibility  uiKler  the 
final  regulations.  HoMrever,  the  number 
of  persoimel  noncompliances  found 
during  inspections  over  the  last  2  years 
illustrates  the  value  of  an  onsite  check 
of  these  qualifications.  As  eaqMrience 
with  inspection  and  accreditation 
activities  develop,  FDA  is  working  with 
the  accreditation  bodies  to  improve  and 
enhance  the  role  each  plays  in  oversight 
of  facility  compliance  widi  quality 
standards. 

(Comment  126).  One  comment 
recommended  replacing  "substantially 
the  same"  with  "the  same"  to  ensure 
clarity. 

FDA  disagree  with  this  commoit 
The  MQSA  does  not  contemplate  that 
the  standards  be  identical:  the  statute 
uses  the  phrase  "equal  to"  (42  U.S.C 
263b(eXl)(BKvi)).  Using  "the  same" 
w6uld  imduly  restrict  accreditation 
bodies,  and  eCEactively  preclude 
relatively  minor  difEarences  that  are 
necessary  or  appropriate  because  of 
difiiarent  or  changing  circimistances 
amo^  accreditation  bodies, 
c.  Facility  compliance  (§  900.4{bK2)) 
(Comment  127).  One  comment  stated 
that  accreditation  bodies  should  not  be 
required  to  ensure  that  a  facility  correct 
noncompliances  because  accreditation 
bodies  have  no  authority  in  these 
matters.  Instead,  the  commont  suggested 
that  accreditation  bodies  be  required  to 
refer  enforcement  matters  to  FDA  or,  in 
the  future,  to  a  State  certifying  entity. 

As  discussed  previously,  FDA  agrees 
that  enforcement  matters  are  ultimately 
the  responsibility  of  the  agency.  Tliis 
provision  has  been  modified 
accordingly.  As  discussed  previously 
(see  section  IILF.l  of  this  document), 
accreditation  bodies  have  responsibility 
and  authority  to  monitor  compliance 
with  standards  and  to  suspend  or  revoke 
accreditation  of  facilities  that  do  not 
ifurintain  Standards. 
4.  Cliiucal  Image  Review  (§  900.4(c)) 


FDA  believes  that  effective  r-lin<r<il 
image  review  is  wisftntial  tot  high 
quality  mammograms.  A  primary 
purpose  of  the  MQSA  is  to  ensure  that 
all  mammography  fafjlitigg  have  die 
benefit  of  siich  review  and  that 
accraditation  bodies  are  qualified  to 
perform  that  function.  Accordingly, 
FDA  proposed  more  specific 
requiremento  with^respect  to  rlinirti 
image  review  than  were  established 
imder  the  interim  regulations.  The 
proposed  requiremento,  which  were 
based  on  advice  from  NMQAAC  and 
public  commimte.  have  been  codified 
without  significant  changes  in  the  final 
rule. 

The  regulations  define  three  separate 
but  related  types  of  clinical  im^e 
review.  They  are  accreditation  ami 
reaccreditation  clinical  image  review, 
random  clinical  image  review,  and 
additional  mammogr^hy  review.  Each 
serves  a  diffarent  purpose  within  the 
framework  of  the  M(^A  and  the 
r^ulatioiu. 

Aocreditation  and  reaccreditation 
clinical  image  review  is  performed  for 
each  facility  once  every  3  years.  Ito 
purpose  is  to  ensure  that  each  facility  is 
capable  of  producing  and  recognizing 
high  quali^  images  of  fatty  and  dense 
Ineesta.  Section  900.4(c)  has  been 
retitled  in  the  final  regulations  from  the 
general  title  that  had  been  proposed, 
"Clinical  image  review,"  to  "Clinical 
im^e  review  for  accreditation  and 
reaccreditation"  to  clarify  that  the 
provisioiu  of  this  section  refer 
specifically  to  clinical  image  reviews 
performed  for  aocreditation  and 
reaccreditation. 

In  addition  to  rliniral  image  review 
performed  for  routine  accreditation  and 
reaccreditation,  the  MQSA  also  requires 
the  accreditation  body  to  conduct 
random  clinical  image  review.  This  type 
of  review  is  performed  on  a  selected 
sample  of  the  accreditation  body's 
facilities  and  serves  three  majtv 
purposes.  Random  rliniral  image  review 
is  an  indicator  of  the  quality  of 
mammography  performed  at  facilities,  a 
measure  of  the  performance  of  the 
accreditation  body,  and  a  method  to 
assure  the  public  that  facilities  continue 
to  produce  high  quality  images  during 
the  intervals  between  reeccieditation 
reviews.  Under  the  provisions  of 
§  900.4(fK2),  FDA  is  allowing  each 
aocreditation  body  to  develop  ito  own 
FDA-approved  random  clinical  image 
review  process  to  include  at  least  3 
percent  of  ito  accredited  facilities  each 
year.  This  enables  each  body  to 
individualize  the  review  to  best  evaluate 
ito  facilities  and  monitor  ito  own 
performance.  While  the  accreditation 
bodies  will  be  evaluating  the  same 
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attributes  used  for  accreditation  and 
reaccreditation  clinical  image  review, 
they  will  have  to  adjust  their  scoring 
and  pass-fail  criteria  to  take  into 
account  that,  due  to  the  selection 
process,  these  studies  may  not  be 
representative  of  the  best  images  a 
facility  can  produce. 

The  third  type  of  review  is  additional 
mammography  review.  This  review  is 
an  evaluation  of  facilities  that  FDA  has 
reason  to  believe  may  present  a  serious 
risk  to  human  health  due  to 
compromised  mammography  quality. 
The  term  "additional  clinical  image 
review,"  used  in  the  proposal,  was 
changed  to  "additional  mammography 
review"  to  indicate  that  this  review  of 
problem  facilities  is  not  necessarily 
limitwrf  to  an  evalu^om  of  cHnical 
images  but  can  involve  all  aspects  of 
mammography  at  the  fecility.  The 
requirements  for  this  type  of  review  are 
provided  in  §900.12(j). 

a.  Frequency  ofclimcal  image  review 

(§900.4(cXl)) 

Section  900.4(cMl)  states  that  clinical 
image  review  for  accreditation  and 
reaccreditation  shall  be  performed  at 
least  once  eveiy  3  years.  This  is  in 
accordance  with  the  requirements 
specified  by  the  MQSA. 

b.  Attribute  requirements 
(§900.4(cM2)) 

Section  900.4(cK2)  lists  the  eight 
attributes  to  be  used  for  evaluating 
clinical  images. 

(Comment  1 28).  One  comment  agreed 
with  the  section  as  proposed,  while 
another  comment  thought  it  was  too 
proscriptive  and  did  not  allow  for 
changes  in  technology  and  assessment. 
Two  other  comments  stated  that  the 
attributes  were  too  vague,  while  another 
said  that  the  attributes  should  be 
identical  to  any  existing  standards  and 
definitions  currently  in  use. 

FDA  notes  that  the  attributes 
described  in  §900.4(cK2)  were  derived 
firom  existing  standards  that  have  been 
used  siKxessfully  for  mammographic 
evaluation  for  many  years. 
Accreditation  bodies  are  currently  using 
these  attributes  to  evaluate  clinical 
images  under  the  interim  regulations. 
FDA  does  not  believe  the  use  of  these 
attributes  will  limit  the  introduction  of 
new  technologies  becauise  FDA  has  the 
flexibility  to  modify  the  attributes  for 
new  mammographic  modalities,  if 
necessary. 

(Comment  129).  One  comment 
recommended  that  the  contrast, 
sharpness,  and  noise  attributes  should 
be  dropped  because  all  mammograms 
contain  some  blurring  and  noise. 

FDA  agrees  that  some  degree  of 
blurring  and  noise  occur  on  all  films. 
However,  these  attributes  should  be 


evaluated  to  determine  if  the  blurring  or 
noise  are  of  such  severity  as  to  obscure 
anatomical  structures. 

(Comment  130).  Several  comments 
addressed  specific  attributes.  One 
comment  stated  that  the  positioning 
attribute  implies  that  it  is  not  necessary 
to  set  all  the  breast  tissue  on  the  film. 

FDA  notes  that,  due  to  anatomical  and 
mammographic  limitations,  all  breast 
tissue  cannot  be  imaged  on  each  view. 
The  requirement  was  specifically 
written  by  FDA  to  take  this  fact  into 
account. 

(Comment  131).  Several  comments, 
including  one  from  NMQAAC,  urged 
that  the  word  "tissue"  be  replaced  with 
"image"  when  referring  to  exposure  and 
that  "processing"  should  be  added  to 
the  list  of  "aitifects." 

FDA  agrees  that  "ptxxeuing"  should 
be  added  to  the  list  of  "artifacts"  and 
has  changed  "tissue  exposure"  to 
"exposure  level"  to  be  more  consistent 
with  existing  standards  and  definitions. 

(Comment  132).  One  comment  was 
unrleer  as  to  whether  "noise"  was  the 
same  as  "quantum  mottle."  FDA  notes 
that  "quantimi  mottle"  is  a  form  of 
"noise."  although  it  is  not  the  only  form 
of  "noise." 

(Comment  133).  Several  comments 
opposed  the  examination  identification 
attribute  as  being  too  specific  and 
requiring  too  much  information  to  be 
placed  in  the  small  flasher  space.  Two 
conmients  suppcuted  the  description  of 
the  attribute  as  written. 

FDA  has  received  a  great  deal  of 
advice  from  ^4MQAAC  regarding  the 
importance  of  examination 
identification  as  an  attribute  of  quality 
mammography  and  believes  that  the 
present  requirement  is  in  the  best 
interest  of  the  patient.  A  facility  may 
satisfy  the  requirements  for  examination 
identification  through  the  use  of  stick- 
on  labels  so  that  all  the  information 
does  not  have  to  fit  within  the  flasher 
space.  NMQAAC  recommended 
specifically  adding  the  name  and  an 
additional  identifier  to  patient 
identification.  FDA  agrees  with  this 
suggestion  and  has  modified  this  section 
accordingly. 

(Comment  134).  One  comment  stated 
that  technical  fectors  such  as  kVp, 
milliamperes  (mA's),  and  amount  of 
compression  should  be  required  oaall 
films  because  this  information  would 
aid  in  evaluating  problems.  It  noted  that 
ACR  recommends  recording  these 
technical  fectors. 

FDA  believes  that  facilities  should 
have  the  option  of  recording  this 
infonnation  if  they  believe  it  beneficial 
for  their  practice.  Because  many 
facilities  have  indicated  that  having  this 
infonnation  on  all  images  is  not  ueeful. 


the  agency  does  not  believe  it  is  cost 
effective  to  make  this  a  mandatory 
reouirement  for  all  facilities. 

(Comment  135).  Two  comments,  and 
several  members  of  NMQAAC,  stated 
that  FDA  must  ensure  that  accreditation 
bodies  prevent  reviewers  from  knowing 
the  identify  of  the  facilify  under  review, 
especially  in  the  case  of  local  reviewers. 

FDA  agrees  that  this  is  an  important 
issue  and  has  disoissed  it  in  response 
to  comments  on  §  900.4(aX4),  which 
addresses  possible  conflicts  of  interest 
by  image  reviewers. 

(Comment  136).  One  conunent  asked 
if  the  technologist  identification  is 
meant  to  be  unique  for  a  facilify,  for  a 
particular  health  corporation,  or 
nationally  recognized.  The  technologist 
identification  requirement  is  facilify- 
based  and  any  system  that  enables  the 
facilify  to  determine  which  technologist 
performed  the  examination  should  be 
acceptable. 

(Conunent  137).  One  comment  agreed 
that  mammography  unit  identification 
was  important  for  reprodudbilify,  while 
another  asked  whether  it  would  be 
possible  to  have  the  unit  identification 
on  the  patient's  question  and  answrer 
form  rather  than  on  the  film. 

FDA  believes  that,  in  cases  where 
there  is  mora  than  one  unit  in  the 
fecilify,  the  unit  identification  shoidd  be 
on  the  film,  so  that  this  information  may 
be  obtained  without  referring  to  other 
sources. 

c.  Scoring  clinical  images 
(§9O0.4(cM3)) 

Section  900.4(c)(3)  requires  the 
accreditation  body  to  establish  a  system 
for  scoring  clinical  images  using  the 
attributes  in  §  9O0.4(cM2)  and  to  develop 
pass-fail  criteria  for  these  attributes.  It 
also  requires  that  images  be 
independenUy  reviewed  by  two  or  more 
clinical  image  reviewera.  This  section 
was  modified  bom  the  proposal  to 
clarify  that  each  attribute  shall  be 
individually  evaluated. 

(Comment  138).  One  comment 
warned  that  perfectly  acceptable  images 
can  be  rejected  by  the  clinical  image 
review  process  if  a  pass-tail  system  is 
used.  The  author  believed  that  there 
should  be  some  form  of  grading  system 
for  the  evaluation  of  the  films. 

FDA  agrees  that  a  grading  system 
should  be  employed  in  evaluating  the 
studies.  A  requirement  for  such  a 
system  was  in  the  proposed  regulations. 
It  has  been  modified  in  the  final 
regulations  to  require  that  acceptable 
and  unacceptable  results  be  established 
for  each  of  the  eight  attributes  and  an 
overall  (>ass-feil  system.  This  change 
ensures  that  each  facilify  has  the  benefit 
of  an  evaluation  of  each  attribute, 
providing  the  fedlify  with  the 


r^dani  RegMter  /  Vol  62.  No.  208  /  Tuesday,  October  28.  1997  /  Rules  and  Regulations      55881 


infoimatkm  essential  to  take  appnopriate 
corrective  actions  when  necessary. 
FDA's  experience  under  the  intnim 
regulations  indicates  that  failure  by  the 
clinical  image  review  process  of  v^iat 
are  later  judged  to  be  acceptable*  images 
is  an  unusual  occurrence.  In  thav  rare 
caaes  where  the  fedlify  disputes  an 
accreditation  body  clinical  image  review 
decision,  the  fedlify  has  the  option  of 
appealing  this  adverse  decision  to  the 
accreditation  liody  and  then  to  FDA. 
(Conunent  139).  Oaa  comment  said 
that  the  specific  details  of  the  scoring 
process  should  be  made  public,  utiliaed 
in  an  identical  manner  by  all 
accreditation  bodies,  be  verified,  and 
result  in  a  numerical  scoie  for  eadh  set 
of  films  reviewed  FDA  notes  that  the 
determinants  of  high  image  qualify 
mammography  have  already  been  made 
public  by  accreditatioB  bodiea. 
{Hofessianal  oitganixations.  and  by 
clinical  authors  publishing  in  peer 
review  radiology  joumals.  This 
information  should  ha  incorporatad  into 
each  facility's  qualify  assurance 
program  aiKl  should  be  used  far 
selecting  the  studies  that  are  sulsnitted 
to  the  aocrsditatiao  body  far  clinical 
image  review.  FDA  believes  th^  the 
spedfic  details  of  the  acoaditation 
body's  soaring  psoceduras  should 
ramain  confidential  to  prsserve  the 
integrify  of  the  process.  However,  the 
det^ls  will  be  reviewed  and  evaluated 
by  the  agency  as  part  of  FDA's  approval 
and  ovmi^  respoDsihilities. 

d.  S^ection  of  clinical  iirtagBM  for 
nnew(§900.4(cM4)) 

Section  g00.4(cX4)  describes  the 
number  and  t3rpes  of  imagnii  that  shall 
be  snhmitted  by  the  fedlify  far 
accreditation  and  reaccreditation 
rliniral  image  review. 

(Conunent  140).  Pour  mmmontif 
staled  that  aocreditation  and 
reaccreditation  clinical  iaaage  review 
should  be  done  on  randomfy  selected 
images  rather  than  the  "best"  im^es  a 
fedlify  can  produce,  arguing  that  this 
would  give  a  better  indk:ation  of  the 
qualify  of  manunography  being 
perfeimed.  One  conunent  agreed  widi 
§  900.4(cX4)  as  proposed,  but  suggested 
adding  one  randomly  selected  set  of 
images  One  conunent  mistakenly 
believed  that  FDA  was  allowing 
accreditBtifm  bodies  to  use  either 
random  or  nonrandom  selection  oi 
cKnical  images  for  accreditatfon  or 
reeccreditation  clinical  image  review. 

FDA  has  retained  the  provision  that 
accreditation  and  reacaoditation 
cHnical  image  review  is  to  be  performed 
using  the  "best"  images  a  fedUfy  can 
produce.  Using  this  uitmiou  for 
selection  allows  the  accreditation  bedy 
to  apply  its  *«»g*»«»«*  standards  to  the 


scoring  of  these  images.  It  also  serves  as 
a  check  on  fedlify  personnel  to  see  if 
they  understand  what  makes  a  High 
qualify  image.  Random  clinical  image 
review,  as  required  in  §  900.4(f),  serves 
a  different  purpose  than  accreditation 
and  reaccreditstion  clinical  image 
review.  Although  the  accreditation  body 
evaluates  the  same  attributes,  the 
scoring  standards  are  more  flexible  to 
take  into  account  that  these  may  iMit  he 
the  "best"  images  a  fisdlify  can  produce. 
(Conunent  141).  Two  oommeots  stated 
that  clinical  image  review  is  extremdy 
valuable,  but  that  more  films  should  be 
reviewed. 

FDA  disagrees.  Requiring  review  of 
additional  studies  would  serve  to  raise 
the  cast  and  complexify  of  the  review 
process  without  a  demonstrable  iiif  iiiasii 
in  qualify.  During  discussions  with 
NMQAAC,  a  ms|ority  of  the  conunittae 
agreed  with  FDA's  position  on  this 
iMoe. 

(Comment  142).  Two  «miin«q*T  urged 
FDA  to  replace  the  term  "view"  widi 
"l»oiectioiL" 

FDA  discussed  diis  with  NMQAAC, 
who  agreed  widi  the  sgsncy  diat  "view" 
is  the  correct  torn  to  use  in  this  context 
(Conunent  143).  Six  comments  stated 
that  dfnical  imagni  far  accraditation 
and  reaccreditation  review  sboold  be 
selected  from  a  specified  period  of  time. 
Three  comments,  induding  a  consensus 
of  NM^\AC  statad  diet  both  the 
clinical  images  and  the  phantom  'in^pr 
should  be  from  the  same  30-day  period. 

FDA  did  not  set  timeframes  far 
sulnnission  of  iinmiw  in  tha  regulations 
in  order  to  allow  the  accreditation 
bodies  to  establish  these  timeframes 
based  on  their  own  drcumstaaces  and 
experience  with  the  review  process.  The 
agncy  has  rejected  die  suggestion  diat 
phantom  and  dinical  images  be  from 
the  same  30-day  period  because  this 
could  create  logistical  problems  if  a 
second  set  of  clinical  im^ss  had  to  be 
submitted. 

One  comment  expsessod  die  author^s 
belief  that  a  national  accreditation  body 
shouUl  develop  materials  showing 
examples  of  acceptable  dense  and  fet- 
replacad  breast  images.  FDA  encourages 
aocreditation  bodies  to  provide  such 
infarmetioo  end  education  but  does  not 
believe  that  this  is  a  matter  tht  diould 
be  addressed  in  regulatiao. 

(Comment  144).  Several  cnnmenfs, 
including  a  ctmsensus  of  NMQAAC, 
stated  that  it  is  often  difficult  to  find 
images  that  are  totally  normal  and 
suggested  that  images  could  be  sent 
from  either  negative  or  bmign 
assessment  categories. 

FDA  apees  snd  hM  modified 
S  goo.4(cX4Xiii)  aocoidingfy. 


(Comment  145).  One  comment    < 
suggested  diat  $  90Q.4(cX4Xiv)  be 
revised  to  allow  a  fedlify  to  submit 
alternative  mammograms  only  if  the 
fedfify  does  not  have  imspiw  intarpraled 
as  normal  under  §  900.4(c)X4Xiii).  it 
stated  that  no  alternatives  should  be 
accepted  for  craniocaudal  and 
mediolateral  views  required  in 
S  900.4(cX4XI)  or  for  dense  and  fetfy 
breast  images  required  in 
§900.4(cX4Xii).  FDA  dis^iees  and 
believes  that  accreditation  bodies 
should  be  given  the  flexibilify  to  dsd 
with  theee  sitnations  in  an  ■ppimwM* 
and  individualized  maimer. 

e.  Clinical  iittage  reviewen 
(§900.4(cX5)) 

Section  800.4(cXS)  requires  the 
accraditaticm  body  to  ensoie  diat  ito 
dinical  image  reviewers  are  intarpretii^ 
physicians,  an  trained  and  evalaated  in 
the  clinical  imags  review  procees. 
document  their  fin/Miig«  uid  the  reasons 
far  assign tng  a  particular  score  to  any 
clinical  image,  and  provide  information 
to  die  fedlify  for  imivoving  im^e 
qualify. 

(Comment  146).  Several  ooounents, 
including  some  from  NMQAAC.  stated 
that  criteria  for  nlinim»|  imMn  reviewers 
should  be  more  detailed  anc[  that  FDA 

ahntllri  spadfy  a  minhmim  training  Mi4 

evaluation  curriculum  or  other 
peifomianre-basod  maasurs.  One 
commmt  stated  that  it  was  essential  far 
all  accraditation  body  clinical  im^e 
reviewers  to  meet  minimum  standards 
ofrwKahilify. 

FDA  notes  diet  §  900.4(cX5) 
establishes  die  basic  requiiementa  far 
"linirsi  imapi  rminHiiiii  null  siaies  as 
the  starting  point  Cor  ths  aocraditatian 
bodies  to  develop  their  own  additioBal 
raquiremants.  Through  ita  overrigltf 
activities.  FDA  ensures  that  the  difiesent 
accreditation  [Mopams  are  internally 
and  externally  consistent  FDA 
cuiieutfy  monitors  eccraditation  body 
policies  to  achieve  consistency  in 
critical  areas.  The  agency  has  workad 
and  continnes  to  work  with  the 
accreditation  bodies  to  enhance  existing 
{Kocedures  and  establish  new  programs 
to  monitor  intar^  and  intza-accreditation 
body  consistency  far  clinical  im^e 


(Comment  147).  Five  comments 
suggested  that  inspectors  be  trained  to 
be  clinical  image  reviewers.  These 
commento  reesoned  that  such  training 
would  permit  a  more  aii  iiisin 
evaluation  of  clinical  image  qualify  iban 
die  current  |»actioe  ctf  letting  facilities 
pick  their  best  films  far  accreditation 
body  evaluation.  One  of  the  rommanti 
contended  that  image  qualify  would 
improve  overall  if  a  fedlify  knew  that 
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any  image  could  be  revierwed  during 
inspections. 

The  MQSA  assigns  primary 
responsibility  for  chnical  image  review 
to  accreditation  bodies.  The  agency  has 
established  basic  standards  for  clinical 
image  reviewers,  including  that  they  be 
interpreting  physicians,  and  will  review 
and  monitor  each  accreditation  body's 
performance  of  this  critical  function. 
However,  FDA  believes  the  actual 
evaluation  of  clinical  images  should 
remain  the  role  of  the  accreditation 
body.  At  its  January  1997  meeting. 
NMQAAC  discussed  the  issue  of  using 
the  MQSA  inspectors  for  clinical  image 
review.  They  concluded,  and  the  agency 
agrees,  that  inspectors  do  not  have,  nor 
can  reasonably  be  given,  the  training 
and  expertise  required  to  perform 
rliniral  image  review, 
f.  Image  managBznent  (§  900.4(cX6)) 
Section  900.4(cX6)  requires  the 
accreditaticm  body  to  establish  a 
tracking  system  for  rliniral  images  to 
ensure  their  security  and  return  to  the 
facility  within  60  dajrs. 

(Comment  148).  CXie  comment  stated 
that  the  requirement  to  return  all 
rltwifl  images  within  SO  days  was  too 
lestiictive,  ^canse  60  da3rs  would  not 
be  adequate  if  a  third  review  were 
required.  This  comment  reconunended 
90  days.  Another  comment  stated  that 
the  tamaround  time  far  accreditation 
body  image  Teview  was  already  too  long. 
.and  di^  such  delays  limited  a  Cacility's 
opportunity  to  submit  a  second  set  of 
improved  images  within  the  review  time 
cycle.  A  third  comment  stated  that  films 
should  be  returned  to  facilities  in  45  to 
60  days. 

Witti  respect  to  this  matter,  FDA  has 
had  to  balance  the  needs  of  the  facility 
^g«in«i  those  of  the  accreditation  body. 
Uaing  the  experience  gained  under  the 
interim  regulations,  the  agency 
concludes  that  the  60-day  period  is 
appropriate. 

(Comment  149).  One  comment  statod 
that  §  900.4(cM6Mu)  should  clearly  state 
that  the  accieditaticHi  body  is  obligated 
to  inform  only  the  Eacility  of  any 
abnormalities  found  on  rliniral  images 
X  submitted  to  the  accreditation  body 
which  had  been  interpreted  by  the 
bcility  as  negative.  The  comment 
explained  that  this  obligation  should 
not  extend  to  informing  eitho^  patients 
or  refarrin^  physicians. 

FDA  beheves  it  is  imperative  that 
patients  and  referring  (^ysicians  be 
notified  of  any  siispicious  abnormality 
detected  during  the  clinical  image 
review  process.  However,  the  agency 
has  comJuded  that  only  the  facility  that 
performed  the  examination  has  access  to 
the  necessary  patient  and  ref«Ting 
ph]rsician  information  to  allow  proper 


notification  of  the  affected  individuals. 
FDA  has  modified  the  regulation 
accordingly. 

(Comment  150).  One  comment  stated 
that  proposed  §  900.4(cK6)  implied  that 
mammography  reports  would  be  sent  to 
the  accreditation  body  with  the  films. 
The  comment  asserted  that  requiring 
facilities  to  submit  reports  would  raise 
concerns  about  patient  confidentiality 
and  establish  an  additional  and  new 
requirement  for  fBcilities. 

FDA  agrees  with  this  comment  and 
the  regulation  has  been  amended  to 
delete  the  reference  to  mammography 
reports. 

g.  Unsatisfactory  image  q^iohty 
(S900.4(cK7)) 

Section  900.4(c)(7)  deacflbes  the* 
accreditation  body's  responsibility 
when  it  determines  that  clinical  images 
from  a  facility  that  it  accredits  are 
unsatisfactory. 

(Comment  151).  Ctoe  comment  stated 
that  the  accreditation  body  has  no  direct 
authority  to  "take  appropriate  action"  if 
corrective  measures  to  address  poor 
clinical  image  quality  are  not 
implemented  by  the  fiadlity. 

Section  900.4(c)(7)  has  been  modified 
from  the  proposal  to  address  this 
comment  As  discuissed  previously.  FDA 
agrees  that  responsibility  for  enforcing 
compliance  with  the  MQSA 
requirements  rests  primarily  with  FDA. 
Accreditation  bodies,  however,  can  and 
are  expected  to  take  action  to  revoke  or 
suspend  the  accreditation  of  facilities 
that  do  not  comply  with  standards 
established  by  the  accreditation  body, 
which  include  producing  hi^  quality 
rlinifail  images.  This  section  has  been 
changed  to  state  that  the  accreditation 
body  is  responsible  for  notifying  the 
facility  of  tlie  nature  of  the  problem  and 
its  possible  causes.  The  requirements 
that  have  been  deleted,  to  monitor  the 
progress  of  the  facility  and  to  take 
appropriate  action  if  corrections  are  not 
m^le,  are  inherent  in  the  accreditation 
process  and  have  been  steted  previously 

inS900.4(a)(lKu)- 

5.  Phantom  Im^e  Review  (§  900.4(d)) 

The  review  of  phantom  images  is  an 
important  part  of  the  evaluation  of  a 
bcdlity  for  accreditation.  The 
production  and  evaluation  of  phantom 
images  is  also  an  important  part  of  the 
medical  physicist  survey,  of  the  facility 
inspection,  and  of  the  frkdlity's  quality 
assurance  program.  However,  §  900.4(d) 
covers  only  the  requirements  that  the 
accreditation  body  must  meet  to  ensure 
that  its  phantom  image  reviews  are 
performed  accurately,  in  a  timely 
fashion,  and  without  bias. 

a.  General  comments  on  phantom 
imagereview 


(Comment  152).  Two  comm«its  stated 
that  phantom  image  review  by  the 
accreditation  body  is  unnecessary 
because  it  is  performed  twice  a  year, 
once  by  the  medical  physicists  during 
anmial  physics  suTveys  and  again  by 
inspectors  during  yearly  inspections. 

H3A  notes  that,  as  with  clinical  image 
review,  the  phantom  image  review 
performed  during  the  accreditation 
process  and  the  reviews  performed  at 
other  times  have  different  purposes.  The 
nvords  "for  accreditation  and 
reaccreditation"  have  been  added  to  the 
title  of  §  900.4(d)  to  clarify  the  purpose 
of  the  phantom  image  review  in  this 
sectitm.  During  the  accreditatioo 
process,  phantom  images  are  reviewed 
by  the  accreditation  body  to  determine 
if  the  facility  is  producing  adequate 
quality  images  to  permit  its 
accreditation  or  reaccreditation.  The 
phantom  image  reviews  conducted 
during  a  medical  physicist  survey,  an 
inspection,  or  as  part  of  the  facility 
quality  assurance  program  are  intended 
to  provide  some  assurance  that  the 
facility  continues  to  produce  adequate 
quality  images  during  the  3-year  interval 
between  accreditations.  Because  of  these 
different  objectives,  the  agency  believes 
that  the  multiple  phantom  image 
evaluations  are  not  redundant 
b.  PbaiUom  image  reviewen 
(§  900.4(d)(5)) 

This  paragraph  discussed  the 
requirements  for  and  the  procedures  to 
he  followed  by  the  phantom  image 
reviewers. 

(Coaauaaent  153).  Two  comments  stated 
that  FDA  did  not  provide  any  specific 
qiialifications  and  training  requirements 
for  the  accreditation  body  phantom 
image  reviewers  in  the  proposed  rule. 
One  comment  wanted  further 
clarification  of  these  qualifications  and 
the  other  expressed  concsn  that 
accraditaticm  bodies  may  have  widely 
different  criteria  for  phantom  image 
reviewers.  A  few  comments 
recommended  that  only  medical 
physicists  be  considered  qualified  for 
phantom  image  review,  but  annthar 
comment  expressly  opposed  that 
limitation.  Six  comments  supported 
§  900.4(d)(5)(D  as  wvritten. 

FDA  has  stated  in  §  900.4(dK5)a)  that 
the  accreditation  bodies  must  ensure 
that  their  phantom  image  reviewers 
meet  the  requirements  specified  in 
§  900.12(a)(3)  for  medical  physicists  or 
alternative  requirements  established  by 
the  accreditation  bodies  and  approved 
by  FDA  in  accordance  with  §  900.3(d). 
The  agency  believes  that  this  provides 
sufficient  guidance  to  accreditation 
bodies  with  respect  to  qualifications  and 
training  requirements,  while  permitting 
flexibility  to  accommodate  different 
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drctunstances  among  the  accreditation 
bodies. 

FDA  does  not  agree  with  the 
comments  that  only  medical  physicists 
ahoidd  be  allowed  to  perform  phantom 
image  review,  ^though  any  medical 
phjfsicist  who  met  eitiier  the 
requirements  in  §  900.12(aX3)  or  FDA- 
approved  alternative  requirements 
could  serve  in  this  capacity.  The  key 
criteria  are  that  the  individuals  doing 
the  phantom  image  review  be 
adequately  trained  in  the  review  process 
and  have  sufficient  educational 
background  to  understand  the  concepts 
involved.  The  ability  to  carry  out  the 
full  nmge  of  the  responsibilities  of  the 
medical  physicists  undw  the  MQSA  ia 
not  required.  The  agency  believes, 
therefore,  with  proper  training  and 
experience,  individuals  other  than 
medical  phjrsidsts  can  become  qualified 
to  evaluate  phantom  imagea. 

All  phantom  image  reviewets, 
vdiether  w  not  they  are  medical 
physicists,  must  comply  with  the 
additional  requirementa.  estaUiahed  by 
FDA  in  §  900.4(dX5Xu)  and  (iii),  to  be 
trained  in  the  review  pooceas.  to 
document  scoring,  and  to  provida 
feedback  to  fiadlities  on  improvanent 
moosuroB.  If  die  accreditation  bodies 
develop  their  own  ohomative  or 
additional  requirements  for  ph^ntnm 
image  revicrwers.  FDA  will  ensure 
consistency  among  the  accreditation 
bodies  through  its  oversight  ptogfam. 

(Qunment  154).  B^t  comments 
wanted  the  agency  to  require  phantom 
image  review  by  at  least  two  reviewers. 
One  comment  stated  that  all  fincilities 
should  use  the  same  ph^ntnm  and  the 
same  sowing  procedure. 

The  agency  has  no  evidence  to  suggest 
that  double  reviews  are  necesaary  for 
adequate  evaluation  and  did  not  make 
this  a  regulatory  raquiienient  However, 
FDA  notes  that  it  is  currentiy  the 
oomnuHi  practice  of  all  accreditation 
bodies  to  have  all  fiiled  phmtom 
images  evaluated  by  a  second  reviewer. 

FDA  disagrees  with  the  coounent 
regarding  the  same  phantom  and  scning 
procedures  for  all  facilities.  The  t^ency 
wants  to  refrain  from  specifying  either 
a  phantom  type  or  scoring  methodology 
in  order  not  to  inhibit  future 
advancemmts  in  phantom  evaluation 
procedures.  In  addition,  experience  has 
shown  that  phantom  t]rpe  and  scoring 
methodology  is  generally  consistent 
from  facility  to  facility  even  without  a 
regulatory  requiremoit  FDA  will 
continue  to  mfinitnr  tiie  situation  and 
will  ensure  that  any  different  phantoms 
or  scoring  methodology  that  may  be  in 
use  will  not  compromise  the  minimum 
standards  currentiy  approved. 


(Comment  155).  Two  comments  on 
this  provision  expressed  concerns  about 
possible  conflicts  of  interest  for 
reviewers.  FDA  has  addressed  this  issue 
in  §900.4(aX4),  which  was  discussed 
previously. 

c.  Image  management  (§  900.4(dX6)) 

As  piopoaed,  this  paragraph  required 
the  return  of  the  phantom  image  to  the 
facility  that  produced  it 

(Comment  156).  Three  commenta 
stated  that  retumii^  jrfiantom  imafiiiii 
increases  costs  without  benefit  Another 
stated  that  retaining  the  imngnn  would 
allow  the  accreditation  body  to  compare 
past  and  current  images  to  aasess 
possible  changes  in  a  fiMnlity's  QC 
^kgnm. 

FDA  believes  that  phantom  images 
that  result  in  a  fisilura  of  accreditation 
should  be  returned  to  the  facility  in 
order  to  illustrate  the  accradittfion 
body's  assessment  of  the  nature  of  the 
problem  and  its  possible  causes.  Such 
images  can  be  a  valuable  learning  tool 
for  the  facility  as  it  seeks  to  ccHxect  its 
problems.  To  minimise  costs,  however. 
FDA  has  revised  diis  paragraph  to 
racpira  the  accreditaticm  body  to  retain 
oiuy  thoae  images  that  cause  a  failure. 

dL  Notification  measuna  for 
mnaatisfitctory  image  quality 
(S  900.4(d)(7)) 

As  proposed,  this  pangc^th  described 
a  variety  of  actions  that  Ae 
■ccreditation  body  should  take  if  it  finds 
a  Sadlity's  phantom  image  is  of 
insufficient  quality  to  pecmit 
accraditation  of  the  fa^ty.  The 
provision  has  been  revised,  as  has  the 
peiallel  provision  for  rlintfail  image 
review  disctissed  above,  to  focus  on  the 
accreditation  body's  obligaticm  to  notify 
the  facility  of  the  nature  of  the  problem 
identified  and  of  poasible  solutions. 

(Comment  157^  Six  comments 
supported  §  900.4(dX7)  as  proposed. 
Tlra  comments  stated  that  this 
requirement  provides  assistance  to  the 
facilify  and  promotes  timely  correction 
of  pn^lems.  Two  comments  expressed 
concera  that  the  accreditation  bodies 
could  "dose"  a  facility  cm  the  basis  of 
inadequate  qualify  of  phantom  images 
even  if  the  fiadlify  had  been  producing 
high  qualify  rliniral  films.  Tbe 
comments  explained  that  this  could 
happen  because  of  the  subjective  nature 
of  phantom  image  review  and  the  fact 
that  problematic  phantom  images  are 
unavoidable,  in  spite  of  adequate  care. 

Because  §  900.4(dX7)  reqiures  the 
accreditation  body  to  notify  the  facility 
of  the  nature  of  the  {xoblem  and  its . 
possible  causes,  FDA  does  not  believe 
the  review  process  will  prevent 
accreditation  of  a  facility  that  is  ^le 
and  willing  to  devote  resources  to 
improvements  in  this  uea.  It  is  the 


policy  of  the  approved  accreditation 
bodies  to  offer  facilities  at  least  two 
chances  to  improve  the  qualify  of  failed 
images  to  the  satisfactory  leveL  If  the 
facility  uses  the  information  provided 
by  the  accreditation  body  on  the 
possible  causes  of  the  problem  to  guide 
corrective  actions,  the  agency  believea 
that  a  fiadlify  producing  high  qualify 
work,  as  the  comments  described, 
should  be  able  to  achieve  the  minimnfii 
phantom  image  qualify  required  i^  the 
accreditation  body. 

(Comment  158).  One  comment  stated 
that  the  accreditation  body  has  no  direct 
nithorify  to  "take  appropriate  acti<Hi"  if 
conective  meesuies  are  not 
implemented. 

As  discussed  prsviousfy  in 
connection  with  clinical  image  review, 
nothing  in  the  proposed  provision 
would  require  the  accreditaticm  body  to 
act  beyond  its  authorify,  which  includes 
a  responsibility  to  deny,  suspend,  or 
revoke  accraditation  of  facilities  that  do 
not  achieve  the  accreditation  body's 
standards.  However,  the  agancy  has 
rewortled  die  provision  to  focus  on  its 
primary  poipoae.  wduch  is  to  ensore 
that  tarilitias  viho  faU  the  phantom 
I  review  are  informed  of  die 


6.  Reports  of  Mammography  Equipment 
Evaluations,  Surveys,  and  QC 

(Sgoo.4(e)) 

This  paragraph  describes  die  reports 
OD  die  evaluations  of  dieir  equipmoit 
that  the  accreditation  body  must  raquire 
from  eech  fadlify,  the  reporting 
schedule,  and  dw  respondbilify  of  the 
accreditation  body  to  teview  the  rspocts 
and  to  use  them  in  accreditation 
decisions. 

(Coounent  159).  Several  comments 
expressed  varying  viewpoints  on  the 
need  for  submiasion  of  this  infumation 
and  who  should  evaluate  it  One 
comment  stated  that  it  is  redundant  fat 
facilities  to  have  to  submit  information 
about  equipment  to  the  accreditation 
body  because  each  facilify  is  inspected 
annualfy,  and  also  may  receive  an  onsito 
visit  from  an  accreditetion  body.  Iliis 
would  result  in  three  reviews  annualfy, 
which  would  be  unnecesaary  and 
burdensome  to  both  the  facilify  and  the 
accreditation  body.  Three  other 
comments  also  stated  the  position  that 
the  accreditation  body  should  be  the 
sole  evaluator  of  the  annual  physicist 
survey.  One  of  the  three  also  contended 
that  the  inspector,  unless  a  qualified 
mammography  medical  physicist,  is  not 
qualified  to  review  these  reports.  This 
comment  suggested  that  the  inspection 
review  be  eliminated  and  that  the 
accreditation  body  be  required  to  send 
a  statement  to  FDA  confirming  that  the 
report  was  received  and  reviewed. 
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On  the  other  hand,  one  comment 
urged  that  both  the  accreditation  body 
and  the  inspector  continue  to  review  the 
physicist  survey  reports.  Another 
comment  stated  that,  if  duplicate  review 
is  not  deemed  cost  effective,  then  the 
inspector  should  review  the  survey 
rather  than  the  accreditation  body. 
These  two  comments  agreed  that  it  is 
imperative  that  the  fecilities  both  read 
the  report  and  correct  any  deficiencies 
that  could  lead  to  noncompliance  or 
degradation  of  images,  but  expressed  a 
concern  that  tacilities  would  not  do  so 
unless  both  the  accreditation  body  and 
the  inspector  required  such  actions.  A 
third  comment  agreed  that  the  inspector 
should  not  just  accept  the  accreditation 
body's  review  of  the  fecility  siuvey. 
Valuable  information  would  be  lost  if 
the  inspiector  does  not  review  die 
survey. 

PDA  believes  that  having  both  the 
accreditation  body  and  the  inspector 
review  the  phjrsicist's  report  is 
consistent  with  the  MQSA's  reliance  on 
review  by  diCEorent  entities  and  is  a 
benefit  to  the  public  health,  especially 
during  these  early  years  of  the  MQSA 
program.  The  two  checks  are  diffarent  in 
nature.  The  accreditation  bodies  make  a 
complete  assessment  of  such  surveys  as 
they  are  reported  annually.  Inspectors, 
on  the  other  hand,  do  not  evaluate  the 
surveys  the  same  way.  Instead, 
inspectors  check  for  completeness  and 
to  determine  if  the  facility  has 
implemented  necessary  corrections 
identified  in  the  survey.  Typically,  the 
submission  of  surveys  to  the 
accreditation  bodies  and  the  occuneDce 
of  inspections  are  not  coincident 
Having  the  inspectors  do  an 
independent  check  may  draw  attention 
sooner  to  an  incomplete  survey  or  a 
problem  foimd  by  the  survey  that  has 
not  yet  ht^ea.  corrected. 

(Conunent  160).  One  comment  asked 
how  five  facilities  became  accredited 
without  physicist  reports. 

FDA  and  the  accreditation  bodies  are 
unaware  of  any  facilities  that  have  been 
accredited  without  physicist  reports. 
Because  the  facilities  for  which  such 
accreditation  was  alleged  were  not 
identified  in  the  comment,  it  is  not 
possible  to  respond  further. 

(Comment  161).  Nine  comments 
argued,  that  as  proposed.  §  900.4(eH2)(i) 
would  lead  to  facilities  changing  from  a 
12-month  cycle  to  a  14-month  cycle  for 
the  medical  physicist  survey. 

FBA  agrees  with  these  comments  and 
the  section  has  been  changed 
accordingly. 

7.  Onsite  Visits  to  Facilities  and 
Random  riinir«l  Image  Reviews 
(S900.4(f}) 


The  MQSA  requires  that  accreditation 
bodies  make  a  "sufficient  number"  of 
onsite  visits  to  the  facilities  they 
accredit  "to  allow  a  reasonable  estimate 
of  the  performance"  of  the  body  (42 
use.  263b(e)(4)(A)).  The  statute  also 
requires  the  accreditation  body  to 
conduct  random  reviews  of  clinical 
images  from  the  facilities  it  accredits,  in 
addi^on  to  the  clinical  image  reviews 
required  for  accreditation  (42  U.S.C 
263b(eKl)(B».  Section  900.4(f) 
implements  these  requirements. 

a.  General  comments  on  onsite  visits 
(CiHnment  162).  One  comment 

questioned  the  cost-effectiveness  of 
requiring  accreditation  bodies  to 
prepare  three  copies  of  a  summary        ♦ 
report  describing  all  bcility  assessments 
conducted  during  that  year.  The 
comment  asserted  that  PDA  could 
review  this  information  diuing  the 
annual  oversight  inspection  of  the 
accreditation  body. 

Under  the  statute,  PDA  is  requfred  to 
evaluate  the  performance  of  each 
accreditation  body.  The  summary  of 
onsite  visits  provides  valuable 
information  on  which  to  base  such 
evaluations.  FDA.  therefore,  retained  the 
requirement  that  three  copies  of  the 
summary  be  included  in  the 
accreditation  body's  annual  report  to 
FDA.  Mtdtiple  copies  will  allow 
simultaneous  review  by  multiple 
reviewers  and,  in  the  event  that  some  of 
the  materials  are  difficult  to  reproduce, 
will  help  ensure  uniformity  and 
readability  of  the  materials. 

b.  Onsite  visits  (§900.4(fXl)) 
(Comment  163).  Three  comments 

agreed  with  the  need  for  onsite  visits, 
while  two  comments  stated  that  the 
visits  were  uimecessary.  Two  comments 
recommended  that  the  onsite  visit  be 
combined  with  the  annual  inspection, 
while  two  other  comments  stated  that 
the  onsite  visit  should  not  be  construed 
as  a  substitute  for,  or  be  conducted 
during,  the  anmiAl  inspection.  One 
comment  stated  that  the  onsite  visit 
process  does  not  serve  as  a  check  of  the 
accreditation  body's  quality  assurance 
process. 

FDA  reiterates  that  the  requirement 
for  onsite  visits  by  the  accreditation 
bodies  is  established  by  the  statute  (42 
U.S.C.  263b(e)(4)).  The  purpose  of  such 
visits  is  to  provide  a  mechanism  by 
which  accreditation  bodies  can  ensure 
facility  compliance  with  quality 
standards  and  monitor  their  own 
performance  of  accreditation  functions. 
The  accreditation  body  will  be  able  to 
compare  the  consistency  of  results  from 
visits  to  information  obtained  through 
other  accreditation  body  functions. 
These  onsite  visits  by  the  accreditation 
bodies  are  different  from  and  are 


intended  to  be  complementary  to  the 
aimual  inspection  of  every  certified 
bcility  performed  by  FDA  or  State 
inspectors.  Combining  the  two 
evaluations  into  one  review  would 
likely  undermine  the  effectiveness  of 
both  visits  and  inspections.  This  issue 
was  discussed  with  NMQAAC  and  the 
agency's  position  was  supported  by  a 
consensus  of  the  committee. 

(Comment  164).  One  conunent 
recommended  a  prior  notice  of  5  days 
for  onsite  visits  so  as  not  to  disrupt 
patient  care.. FDA  behaves  that 
accreditation  bodies  will  need  flexibility 
in  scheduling  onsite  visits.  In  some 
cases,  particulariy  if  an  accreditation 
body  has  serious  concerns  about  a 
facility's  ability  to  meet  quality 
standards,  significant  advance  notice 
would  not  be  appropriate.  In  general,  for 
facilities  selected  randomly  for  onsite 
visits,  FDA  encourages  accreditation 
bodies  to  work  with  facilities  to 
schedule  visits  that  minimiae  patient 
inconvenience  and  disruption  to  Cacility 
operations.  This  has  been  the  general 
practice  of  all  accreditation  bodies. 

c.  Sample  size  (§900.4(fXl)CI)) 

Section  900.4(f)(lKI)  requires 
accreditation  bodies  to  select  some 
facilities  for  onsite  visits  on  a  random 
basis  and  select  other  facilities  based  on 
specific  reasons  for  concern  about  those 
facilities,  such  as  a  previous  history  of 
noncompliance  with  quality  standards. 
In  general,  each  accreditation  body  will 
have  to  visit  annually  at  least  5  percent 
of  the  fiacilities  it  accredits,  up  to  a 
ynn-iriinimi  of  50  facilities,  but  uo  less 
than  5.  The  nmnber  could  exceed  50  if 
many  fiacilities  need  to  be  visited 
because  of  previously  identified 
concerns. 

(Comment  165).  Two  comments 
agreed  With  §900.4(fKl)(I)  as  proposed. 
However,  14  comments  recommended 
that  the  maximum  of  50  bcilities  be 
raised  to  a  higher  number.  Reasons 
given  for  the  increase  included  a  belief 
that  50  is  not  statistically  significant  for 
a  large  accreditation  body.  Two 
comments  wanted  the  number  raised 
because  they  had  "seen  too  many 
certified  facilities  with  questionable 
compliance."  One  comment  stated  that 
a  national  accreditation  body  should 
visit  at  least  one  facility  bom  eech  State 
or  region. 

The  agency  disagrees  with  raising  the 
niunber  of  onsite  visits.  FDA  has 
discussed  with  NMQAAC  and  the 
accreditation  bodies  the  issue  of  the 
number  of  onsite  visits  that  an 
accreditation  body  can  reasonably 
perform.  There  was  general  agreement 
among  NMQAAC  and  the  accreditation 
bodies  that  the  regulation  should  not  be 
changed.  The  agency  has  had  to  balance 
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the  benefits  of  accreditation  body  onsite 
visits  against  its  monetary  cost 
Requiring  more  than  5  percent  or  50 
faculties  could  significantiy  increase  the 
cost  of  accreditation  and  potentially 
reduce  the  number  of  acoedited 
fiacilities  and  access  to  mammography 
without  commensurate  benefit 

d.  Visit  plan  (§900.4(fXlXii)) 

Section  900.4(fKl)(ii)  establishes 
baseline  standards  for  the  conduct  and 
content  of  the  onsite  visits. 

(Comment  166).  Four  comments, 
including  a  consensus  of  NMQAAC, 
stated  that  the  composition  and 
qualifications  of  onsite  visit  teams 
should  be  specified.  One  of  the 
comments  recommended  that  the  team 
be  comprised  of  a  qualified  active 
clinical  image  reviewer,  a  phantom 
image  reviewer,  and  an  accreditation 
body  staff  member. 

The  agency  believes  that  the 
accreditation  body  is  in  the  best   ' 
position  to  define  the  onsite  visit  team. 
This  gives  the  accreditation  body  the 
flexibility  to  tailor  the  team  to  the 
specific  needs  of  the  facility,  thereby 

reducing  costs  while  maintwining 

quality. 

(Comment  167).  One  comment 
believed  that  the  decision  to  review 
clinical  images  and  the  selection  of 
images  shoidd  be  made  at  the  discretion 
of  the  accreditation  body  at  the  time  of 
the  visit  It  stated  that,  if  the  facility  has 
proper  quality  assurance  procedures  in 
place,  it  may  not  be  necessary  to  review 
the  clinical  images.  PDA  disagrees.  The 
agency  believes  that  rHi^jcal  image 
review  is  one  of  the  most  important 
aspects  of  the  entire  MQSA  program  and 
should  be  a  part  of  every  acoeditation 
body  onsite  visit 

(Comment  168).  Two  comments, 
including  a  consensus  of  NMQAAC. 
recommended  that  $  g00.4(f)(l)(ii)(D)  be 
amended  to  require  the  accreditation 
body  to  "verify  the  presence"  of  the 
fiadlity's  medical  outcomes  audit  system 
during  an  onsite  visit  rathOT  than 
"review"  the  system;  requiring  a  review 
implies  that  the  visit  team  is  evaluating 
the  audit  against  an  agreed  upon 
standard  rather  than  verifying  that  a 
system  is  in  place. 

FDA  agrees  and  has  modified  this 
section  accordingly. 

e.  Clinical  image  review  for  randan 
sample  of  facilities  (§  900.4(fX2)) 

This  paragraph  establishes  the 
requirements  for  the  rliniml  image 
review  for  a  random  sample  of  facilities. 

(Conunent  169).  Sixteen  conunents 
stated  that  there  appears  to  be  a 
contradiction  in  the  preamble  to  the 
proposed  regulations  because  remarks 
in  one  section  questioned  the 
efCactiveness  of  random  r.linir<i|  image 


review,  but  another  section  stated  that 
random  visits  for  facilities  are  effective. 

PDA  believes  that  the  conunents  are 
comparing  the  agency's  views  of  two 
different  processes.  The  agency  believes 
that  random  clinical  image  review  is  a 
useful  tool  in  the  evaluation  of  facilities 
and  accreditation  bodies.  However,  the 
agency  stated  in  the  proposal's  pteamble 
(61  PR  14890)  that  random  clinical 
image  review  would  not  be  an  efCactive 
use  of  accreditation  body  resources  if 
applied  to  all  facilities.  Random  onsite 
visits  to  a  limited  number  of  facilities 
represent  a  diffarent  tool  to  evaliiate 
fiKilities  and  accreditation  bodies  and, 
as  stated  in  the  preamble  to  the 
proposal,  are  effective  in  this  context 

(Comment  170).  One  comment  stated 
that  the  goals  of  random  clinical  image 
review  should  be  clearly  determined 
prior  to  establishing  minimum  qtiality 
standards. 

As  previously  stated,  the  purpose  of 
random  clinical  image  review  is  to  serve 
as  an  indicator  of  the  quality  of 
mammography  performed  at  facilities,  a 
measure  of  the  performance  of  the 
accreditation  body,  and  a  method  to 
assure  the  public  that  facilities  continue 
to  produce  high  quality  images  during 
the  intervals  between  reaccreditation 
reviews.  In  this  context,  PDA  believes 
that  it  is  important  that  the  accreditation 
bodies  be  given  the  flexibility  to 
develop  a  process  for  random  rHnir^iI 
image  review  that  is  best  suited  to  meet 
their  needs  and  those  of  their  accredited 
facilities.  However,  the  agency  notes 
diat  §900.3(bH3)(iii)  requires  a 
prospective  accreditation  body,  as  part 
of  its  application,  to  give  PDA  a 
description  of  its  procediues  for 
performing  random  rliniml  image 
review.  In  addition,  the  agency  will 
monitor  the  use  of  ruidom  cHniral 
image  review  as  part  of  its  oversight 
responsibilities. 

Eight  comments  stated  that  the 
sample  size  for  random  clinical  image 
review  in  proposed  §  900.4(f)(2)(I) 
should  be  increased.  Two  of  the 
comments  recommended  that  all 
facilities  imdeigo  random  rlinirail  image 
review  in  each  3-year  period.  One  of 
these  comments  stated  that  this  is 
required  by  the  statute. 

FDA  addressed  this  issue  in  the 
preamble  to  the  proposed  rule  and 
believes  its  intwpretation  of  the  statute 
is  reasonable.  FDA's  proposal  changed 
the  interim  rule,  which  required  random 
clinical  image  review  at  every 
accredited  facility,  to  a  reqxdrement  that 
the  accreditation  body  select  a  sample  of 
facilities  for  random  clinical  image 
review.  The  change  in  the  sampling 
requirement  was  based  on  PDA's 
experience  under  the  interim 


regulations.  The  agency  believes  that 
annual  random  rlinii^l  image  review  for 
every  facility,  in  addition  to  the  clinical 
image  reviews  required  for  initial 
accreditation  and  reaccreditation,  is  not 
an  effective  use  of  accreditation  body 
resources.  FDA  does  agree  that,  aha 
more  data  are  acciunulated,  the  3 
percent  sample  in  the  proposal  may 
prove  to  be  too  low.  The  agency, 
therefwe,  has  revised  the  provision  to 
state  that  at  least  3  percent  of  the 
facilities  be  sampled  annually,  to  allow 
the  agency  more  flexibility  to  modify 
the  sample  size  if  information  obtained 
in  the  future  justifies  such  a 
modification. 

Section  g00.4(fX2)(U)  has  also  been 
revised  from  the  propMal  to  clarify  that 
reviewers  performing  random  clinical 
image  review  shall  evaluate  the  same 
film  attributes  used  in  accreditation  and 
reaccreditation  clinical  image  review. 

(Comment  171).  One  comment  stated 
that  randomly  selected  rliniml  images 
should  not  be  evaluated  with  the  same 
stringent  requirements  as  those  used  for 
evaluating  the  "best"  clinical  images 
submitted  for  initial  accreditation  or 
reaccreditation. 

As  previously  stated,  FDA  wiU 
reqtiire  the  accreditation  body  to 
evaluate  the  same  attributes  in  the 
random  clinical  image  review  as  are 
evaluated  in  the  accreditation  and 
reaccreditation  Hiniral  image  review. 
As  previously  explained,  the  agency 
believes  that  accreditation  bodies  will 
have  to  adjust  their  scoring  and  pass-fail 
criteria  to  take  into  account  that,  due  to 
the  selection  process,  these 
examinations  may  not  be  representative 
of  the  best  images  a  fiacilify  can  produce. 
Such  adjustments  are  appropriate  and 
are  permitted  imder  the  final 
regulations. 

Section  g00.4(fK2Xiv)  has  been  added 
to  the  r^ulations  to  clarify  that  the 
process  for  selection  of  images  for 
random  clinical  image  review  may  differ 
from  the  process  for  selection  of  images 
for  accreditation  and  reaccreditation 
clinical  image  review. 

(Comment  172).  Two  comments  noted 
that  diffarent  accreditation  bodies 
already  have  instituted  different 
selection  criteria  for  their  random 
clinical  image  review.  One  comment 
suggested  that  the  review  should  be  a 
combination  of  random  (selected  by  the 
inspector)  and  nonrandom  (selected  by 
the  fadlify)  studies. 

FDA  recognizes  that  under  the 
interim  regidatioos,  each  accreditation 
body  has  developed  its  own  process  for 
random  clinical  image  review.  Each  is 
designed  to  best  serve  the  needs  of  the 
accreditation  body  and  its  accredited 
facilities.  The  agency  believes  this 
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flexibility«ncourages  efRcient  and 
efiiective  review  and  has  not  changed 
the  requirement  FDA  believes  that  the 
selection  of  a  combinatioD  of  random 
and  nonrandom  studies  would 
complicate  the  review  process  without  a 
corresponding  benefit  FDA  is  working 
with  all  of  the  accreditation  bodies  to 
further  refine  and  improve  their 
procedures  and  programs  and  will 
continue  to  do  so.  As  noted  previously, 
although  each  accreditation  body  can 
devise  its  own  process  for  random 
clinical  image  review,  that  process  must 
be  reviewed  and  approved  by  FDA. 

8.  Consumer  compliant  mechanism 
(S  900.4(g)) 

This  paragraph  describes  the 
responsibilities  of  the  accreditation 
bodies  to  ensure  that  serious  consumer 
complaints  are  adequately  addressed. 

(Comment  173).  The  comments 
received  were  very  similar  to  those 
received  on  §  900.12(h),  which  outlines 
the  responsibilities  of  the  hcilities  in 
this  area.  The  conunents  on  both  of 
these  paragraphs  are  discussed  in 
section  III.L.8  of  this  dociunent  in 
coimection  with  §  900.12(h). 

9.  Reporting  and  recordkeeping 
(S  900.4(h)) 

No  comments  wrere  received  on  this 
paragraph,  which  describes  the 
mechanisms  by  which  the  accreditation 
bodies  provide  information  to  FDA. 

Consequently,  this  section  was 
codified  with  only  minor  editorial 
changes. 

10.  Fees  (§900.40)) 

This  paragraph  outlines  the 
requirements  that  must  be  met  by 
accreditation  bodies  to  ensure  that  the 
accreditation  fees  are  reasonable. 

(Comment  174).  Eight  comments 
claimed  that  any  fees  are  unreasonable, 
particularly  for  small  practices,  while 
another  comment  requested  that  multi- 
imit  facilities  be  charged  a  hi^ier  fee. 

The  MQSA  clearly  intend^  that  the 
accreditation  process  be  supported 
through  fedlity  fees  and  that  the  agency 
be  assigned  the  task  of  ensuring  that 
such  fees  are  reasonable  (42  U.S.C 
263b(e)(l)(B)(iii)).  FDA  could  not 
prohibit  fees  even  if  another  source  of 
funding  were  available.  In  response  to 
the  last  comment  the  agency  notes  that 
accreditation  bodies  can  and  do  charge 
higher  fees  to  multi-unit  facilities. 

G.  Evaluation  (§  900.5) 

This  section  states  that  FDA  will 
evaluate  the  performance  of  each 
accreditation  body  annually,  as  required 
under  the  MQSA.  and  briefly  outlines 
information  that  will  be  reviewed  as 
part  of  the  evaluation. 

(Comment  175).  One  comment  urged 
FDA  to  establish  standard  evaliiation 


criteria  and  procedures  to  apply  to  the 
review  of  all  accreditation  bodies  prior 
to  establishing  final  regulations. 

FDA  agrees  with  this  comment. 
Different  accreditation  bodies  have 
different  operational  circumstances,  e.g., 
geographic  area  and  fecilities  served. 
Consequently,  with  FDA  approval,  they 
may  have  somewhat  different  programs. 
However,  despite  program  differences, 
all  accreditation  bodies  have  to  comply 
with  the  regulations  governing 
accreditation  body  activities.  Therefore, 
FDA  has  developed  standard  evaluation 
criteria  that  are  being  used  to  evaluate 
all  accreditation  bodies. 

H.  Withdrawal  of  Approval  (§900.6) 

This  section  outlines  the  enforcement 
actions  available  to  FDA,  including 
withdrawal  of  approval,  if  the  agency 
determines  that  an  approved 
accreditation  body  has  not  remained  in 
substantial  compliance  with  the 
requirements. 

(Comment  176).  One  comment  stated 
that  "major  accreditation  functions," 
upon  which  FDA  could  base  a  decision 
to  withdraw  an  accreditation  body 
approval,  should  be  clearly  identified. 
Another  asked  how  FDA  would  verify 
that  an  accreditation  body,  whose 
approval  had  been  withdrawn,  had 
notified  all  of  its  facilities.  Two  other 
comments  protested  elimination  of  the 
mandatory  schedule  for  accreditation 
bodies  to  submit  corrective  action  plans 
for  minor  deficiencies. 

Based  upon  its  history  of  regulating 
accreditation  body  activities  under  the 
interim  regulations,  FDA  believes  that 
withdrawal  of  approval  of  an 
accreditation  body  would  be  rare  and,  in 
any  case,  would  follow  notice  of 
problems  and  attempts  to  bring  die  body 
into  full  compliance.  Should  such  a 
withdrawal  occur,  however,  FDA  would 
closely  monitor  the  entire  process  of 
closing  down  the  accreditation  body 
operations,  including  the  required 
notification  of  fecilities. 

FDA  finds  no  basis  for  imposing 
mandatory  schedules  for  correction  of 
minor  accreditation  body  deficiencies. 
Since  approval  of  the  first  accreditation 
body  in  1994,  FDA  has  maintained  a 
close  working  relationship  with  all  the 
MQSA  accreditation  bodies. 
Accreditation  body  operational 
activities  that  might  have  been 
categorized  as  "minor  deficiencies" 
have  been  resolved  quickly  and 
satisfectorily  through  direct 
communication  with  the  accreditation 
bodies,  rendering  specific  mandatory 
time  limits  for  all  such  corrections 
unnecessary.  The  regulation  continues 
to  provide  FDA  with  authority  to 


specify  a  time  period  for  any  particular 
corrective  action. 

I.  Hearings  (§900.7) 

This  section  describes  the  rights  of 
accreditation  bodies  and  fecilities  to 
hearings  challenging  adverse  actions. 

(Comment  177).  Chily  one  comment 
was  received  and  it  supported  this 
section  as  written.  Consequently,  this 
section  was  codified  with  only  minor 
editorial  changes. 

/.  Applicability  (§  900.10) 

This  section  of  the  proposal  stated 
that  the  provisions  of  subpart  B  (which 
includes  the  fecility  quality  standards) 
apply  to  all  facilities  under  the 
jurisdiction  of  the  United  States  that 
provide  mammography  services,  except 
for  those  of  the  Department  of  Veterans 
Afhirs(VA). 

No  comments  were  received  direcUy 
on  this  section,  although  several 
comments  on  other  sections  questioned 
the  exclusion  of  the  facilities  of  VA. 
FDA  notes  that  the  wording  of  this 
section,  including  the  exclusion,  is 
based  direcUy  on  the  statute;  the  agency 
is  unable  to  make  any  modifications  (42 
U.S.C.  263b(aK3)(A)).  However.  VA  is 
presently  developing,  under  a  separate 
legislative  mandate,  a  program  to  ensure 
mammography  quality  equivalent  to 
that  required  by  the  MQSA. 

K.  Requirements  for  Certification 
(§900.11) 

This  section  establishes  the 
requirement  that  mammography 
fecilities  must  have  an  FDA  certificate 
in  order  to  operate  lawfully  and 
provides  details  on  how  to  make 
application  for  a  certificate  and  the  time 
period  during  which  the  certificate  may 
be  effective.  Only  some  of  the 
provisions  of  this  section  drew 
comments.  Discussion  of  these 
comments  follows. 
1.  General  (§  900.11(a}) 

This  paragraph  requires 
mammography  fecilities  to  have 
certificates  issued  by  FDA  to  operate 
lawfully.  To  obtain  a  certificate, 
fecilities  are  required  to  meet  the  qualify 
standards  in  §  900.12  and  to  be 
accredited  by  an  approved  accreditetion 
body  or  other  entity  designated  by  FDA. 

(Comment  178).  One  comment  noted 
that  FDA  proposed  to  add  that  a  fecilify 
may  be  accredited  by  an  "  *  *  *  other 
entify  as  designated  by  the  FDA,"  that 
FDA  claims  to  be  concerned  that  at 
some  time  a  fecilify  may  not  have  access 
to  an  accreditation  body,  and  therefore 
an  alternative  accreditetion  body  may  be 
necessary  for  fecilities  to  operate 
lawfully.  The  comment  argued  that 
there  is  no  statutory  basis  for  FDA  to 
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appoint  another  entify  and  questioned 
under  what  circumstances  a  fecilify 
might  not  have  access  to  an 
acoeditetion  body.  The  comment  closed 
by  steting  that,  unless  an  urgent  need  for 
this  provision  can  be  clearly  defined 
with  limiutions  in  its  scope,  it  should 
be  deleted  fitHn  §  900.11  wad  elsewhere 
in  the  regulation. 

The  Secretary  has  discretion  under 
the  stetute,  both  with  respect  to 
approving  private  nonprofit 
organizations  and  Stetes  as  accreditation 
bodies  and  mth  respect  to  prescribing 
proof  of  accreditetion.  While  the 
probabilify  that  fecilities  may  not  have 
access  to  an  accrediteticm  body  is  at 
present  remote,  there  are  neither 
guarantees  nor  requirements  that  any 
particular  accreditetion  body  wall 
continue  to  serve  in  that  capacify 
indefinitely.  If  one  or  more  of  the 
cunenUy  approved  accreditetion  bodies 
were  to  become  unable  or  unwilling  to 
serve  in  that  capacify,  the  agency  wants 
provisions  in  place  that  will  allow  an 
alternative  accreditetion  authorify  to  be 
designated  in  order  to  ensure  continuify 
and  availabilify  of  qualify 
mammography.  Nothing  in  the  stetute 
predudm  FDA  from  providing  for  this 
eventualify  in  its  regulations  or  from 
designating  other  accreditetion  routes  if 
that  should  ever  become  necessary  to 
protect  the  public  health. 

(Comment  179).  One  comment  steted 
that  fecilify  certification  should  allow 
interpreting  physicians  to  work  outside 
of  the  certified  fecilify.  The  comment 
interpreted  the  propcMul  to  treat  an 
ofEute  reading  room  the  same  as  an 
oSrite  mammography  clinic  and 
maintained  that  requiring  the  oQiite 
reading  room  to  be  certified  is 
burdensome  and  unnecessazy. 

FDA  does  not.  at  this  time,  intend  to 
require  separate  certification  of  partial 
providers,  such  as  an  interpreting 
phjrsician  with  an  oCbite  reeding  room. 
The  definition  of  a  fecilify  in  §  900.2(q) 
includes  partial  providers,  and  FDA 
recognizes  that  there  may  be  future 
advantages  to  separately  certifying 
partial  providera  of  mammography 
services.  For  example,  it  may  be 
advantageous  for  a  radiological  practice 
with  one  or  more  interpreting 
physicians  to  be  certified  as  a  fecilify. 
By  doing  so,  the  practice's  interpreting 
physicians  could  interpret 
mammograms  from  any  other  certified 
fecilify  Mdthout  those  other  fecilities 
having  to  demonstrate  the  qualifications 
of  the  interpreting  physician.  At  the 
present  time,  however,  policies  and 
procedures  have  not  been  established 
for  accreditetion  and  certification  of 
partial  providers.  ConsequenUy,  as  is 
the  case  under  the  interim  regulations. 


an  interpreting  physician  interpreting 
mammograms  at  a  remote  site  will  be 
included  under  the  certificates  of  the 
mammography  fecilify  ba  which  he  or 
she  mtnprets  mammographic  images. 
The  physician  will  have  to  provide 
information  to  those  facilities 
demonstrating  that  the  requiremente 
regarding  his  or  her  qualifications  and 
any  other  applicable  MQSA  standards 
are  met 

2.  Applications  (for  Certificates  and 
Provisional  Certificates)  (§900.11(bX2)) 

FDA  has  amended  the  language  in 
§ 900.1  l(bMl)(ii).  (bM2)(u). and(bH3)(iii) 
from  "will"  to  "may"  in  order  to 
parallel  the  statutory  language  that  gives 
the  agracy  discretion  wiUi  respect  to  the 
issuance  of  certificates,  provisional 
certificates,  and  extensions  of 
provisional  certificates  to  practice 
mammography.  Although  the  agency 
has  relied  on  accreditetion  body 
determinations  in  mnlring  decisions 
about  whether  to  issue  cotificates,  and 
intends  to  continue  to  do  so,  there  may 
be  situations  in  which  FDA  has 
additional  information  not  available  to 
the  accreditetion  body  or  when  the 
agency  has  reason  to  disagree  with  the 
accreditetion  body's  evaluation  of  the 
fecilify  as  likely  to  perform  qualify 
mammography.  In  those  circumstances, 
the  agency  reteins  discretion  to  deny  a 
certificate  even  if  the  facilify  has 
become  accredited.  A  new  provision  has 
been  added  at  §  900.16  to  implement  the 
agency's  stetutory  authorify  to  deny 
certification  to  an  accredited  facilify  and 
to  set  forth  the  appeal  procedures 
available  to  sudi  fadlities.  In  general, 
this  paragraph  requires  that  new 
facilities  apply  for  accreditetion  through 
an  approved  accreditetion  body.  Once  a 
facility's  application  is  accepted  by  the 
accreditetion  body,  FDA  may  issue  a 
provisional  certificate  that  tvill  allow 
the  facilify  to  perform  mammography 
for  not  longer  than  6  months  in  order  to 
obtain  the  clinical  images  necessary  for 
accreditetion.  A  provisional  certificate 
may  not  be  renewed,  but  a  fecilify  may 
apply  for  a  one  time  90-day  extension  of 
the  provisional  certificate  imder  certain 
circumstances. 

(Comment  180).  One  comment 
suggested  extending  the  6-month 
provisional  certification  period  for 
fecilities  that  failed  to  be  accredited, 
and  a  second  comment  steted  that  a 
facilify  should  make  substantial  changes 
before  being  granted  a  second 
provisional  certificate.  A  third  comment 
recommended  that  FDA  provide  for 
renewal  of  provisional  certificates  at  the 
discretion  of  FDA  because  some 
facilities  may  not  complete 
accreditetion,  through  no  fault  of  their 
own,  and  may  not  qualify  for  a  90-day 


extension.  A  fourth  comment 
recommended  that  provisional 
certification  should  be  limited  to  one 
time  only  and  described  the  90-day 
extension  as  generous,  allowing 
facilities  a  9-month  period  in  which  to 
achieve  full  compliuice. 

In  accordance  with  the  MQSA. 
provisional  certificates  may  only  be 
extended  for  facilities  that  can 
demonstrate  that  access  to 
mammognphy  would  be  significantly 
reduced  in  the  geographic  area  served 
by  the  facilify,  and  only  if  the  facilify 
reports  the  steps  that  will  be  taken  to 
qualify  the  fadlify  for  certification.  In 
raaponse  to  the  first  comment  therefore, 
FDA  notes  that  there  is  no  statutory 
provisiaD  for  either  an  additional 
extension  or  the  issuance  of  a  second 
provisional  certificate  to  the  same 
facilify. 

The  agency  recognizes  the  Hiltwrnnii 
noted  in  the  comment  concerning 
facilities  that  have  been  unable,  perhaps 
for  reasons  beyond  their  control,  to 
complete  accreditetion  within  the  time 
period.  The  final  regulations  provide  for 
reinstetement  of  certain  facilities  that 
failed  accreditetion  or  failed  to  complete 
the  process  during  the  first  6  months  as 
new  facilities.  To  qualify  for 
reinstetement,  the  facilify  must  submit 
and  complete  a  corrective  action  plan 
developed  to  ensure  correction  of  any 
deficiencies  that  led  to  failure.  That 
corrective  plan  must  be  approved  by  the 
accreditetion  body  and  completed  by 
the  facilify  before  the  fecility  can  be 
reinsteted.  On  reinstetement  the  facilify 
is  treated  as  a  new  fecilify,  and  issued 
a  new  provisional  certificate  that  will 
allow  it  to  produce  mammograms  for 
the  cliniral  image  review,  which  must 
be  passed  to  obtain  a  3-year 
acoeditetion  and  certification  term. 

FDA  understands  the  concern  of  those 
comments  that  suggested  facilities 
should  not  be  given  additional  time  or 
a  second  chance  to  establish  that  they 
are  cafwble  of  doing  qualify  worL  The 
agency  has  had  to  weigh  those  concerns 
against  competing  concerns  for  access 
and  the  stetutory  emphasis  on  bringing 
facilities  into  compliance  rather  thui 
putting  them  out  of  business.  FDA 
believes  that  ite  reinstetement  policy 
strikes  the  proper  balance. 

(Comment  181).  Two  commento 
agreed  with  §  900.11  as  proposed. 
Anotlm  steted  that  a  better  definition  is 
required  to  differentiate  between  those 
fecdlities  that  feil  the  second  film  review 
and  are  later  reinsteted,  and  those  that 
fall  and  submit  a  new  application  under 
thepretense  of  being  a  new  fecilify. 
FDA  and  the  accreditetion  bodies 
recognize  the  risk  that  might  be  created 
if  a  facilify  that  failed  accreditetion  is 
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issued  a  second  provisional  certificate 
under  such  pretense.  FDA  has  instituted 
a  variety  of  measures  under  the  interim 
regulations  to  avoid  such  occurances, 
including  close  communication  among 
accreditation  bodies,  between 
accreditation  bodies  and  FDA,  and  a 
policy  that  each  facility  provide  a 
history  of  previous  accreditation 
activities  with  its  application.  The 
facility  history  requirement  has  been 
codified  in  the  final  regulation  to 
require  all  applicant  facilities  to  provide 
a  complete  history  of  prior  accreditation 
activities,  including  a  statement  that  all 
information  and  data  submitted  in  the 
application  is  truthful  and  accurate,  and 
that  no  material  fact  has  been  omitted. 
FDA  expects  to  continue  close 
communication  among  accreditation 
bodies  and  FDA  to  identify  potential 
problems  with  this  type  of 
misrepresentation  by  facilities  applying 
for  accreditation. 

(Comment  182).  One  comment 
recommended  that  §900.11  be  revised 
to  include  the  MQSA  provision  that 
authorizes  States  to  perform 
certification  duties. 

The  MQSA  does  provide  that  States 
may  serve  as  certifying  bodies  (42  U.S.C. 
263b(q)).  However,  this  sub)ect  is 
beyond  the  scope  of  these  proposed 
regulations.  Preparations  are  under  way 
to  draft  regulations  that  will  govern 
State  agencies  that  wish  to  become 
certifying  bodies,  and  the  public  will 
have  an  opportunify  to  comment  on 
future  proposals. 
3.  Provisional  Certification  Extensions 

(§900.11(bK3)(i)) 

This  paragraph  describes  the 
information  a  facilify  must  submit  to 
apply  for  a  90-day  extension  of  its 
provisional  certificate. 

(Comment  183).  One  comment  noted 
that  the  statute  requires  FDA  to  evaluate 
requests  for  90-day  extensions  but  that 
this  provision  stipulates  that  a  facilify 
shall  submit  its  evidence  in  support  of 
extensions  to  its  accreditation  body.  The 
comment  asked  if  it  is  FDA's  intent  to 
transfer  this  authorify  to  the 
accreditation  bodies.  If  it  is  not  FDA's 
intent  to  transfer  this  authorify  to  the 
accreditation  bodies,  the  comment 
requested  that,  "*  *  *  its  accreditation 
body  •  •  *"  be  changed  to  "the  FDA." 

The  MQSA  gives  FDA  the  authorify  to 
evaluate  and  determine  whether  or  not 
a  facilify  qualifies  for  a  90-day  extension 
of  its  provisional  certificate,  and  FDA 
does  not  intend  to  transfer  this  authorify 
to  the  accreditation  bodies.  However, 
the  agency  believes  that  it  is  in  a  better 
position  to  render  valid  decisions  on 
requests  for  90-day  extensions  if  the 
accreditation  body  first  reviews  and 
makes  a  recommendation  on  the  request 


in  light  of  the  accreditation  body's 
detailed  knowledge  of  the  applicant  and 
other  facilities  in  the  area.  Therefore, 
the  final  regulation  has  been  amended 
to  clarify  that  the  accreditation  body 
will  forward  the  facilify's  request  for  an 
extension,  along  with  the  accreditation 
body's  recommendation.  New 
§900.11(b)(3)(ii)  requires  accreditation 
bodies  to  forward  both  requests  and 
their  recommendations  to  FDA  within  2 
business  days  of  receipt  of  the  request 

4.  Reinstatement  Policy  (§  900.11(c)) 
This  paragraph  contains  the 

requirements  and  procedures  for 
reinstatement  of  certification.  Under 
this  provision,  FDA  may  permit  a 
previously  certified  facilify  that  has 
allowed  its  certificate  to  expire,  that  has 
been  refused  a  renewal  of  its  certificate 
by  FDA,  or  that  has  had  its  certificate 
suspended  or  revoked  by  FDA,  to  apply 
to  have  the  certificate  reinstated. 

(Comment  184).  Four  comments 
expressed  concern  that  reopening  a 
facilify  whose  accreditation  has  lapsed 
may  be  difficult  and  that  reinstatement 
is  necessary  so  that  such  facilities  may 
qualify  as  new  facilities  and  thereby 
qualify  for  issuance  of  provisional 
certificates. 

Reinstatement  is  the  appropriate 
procedure  for  reopening  a  facilify  whose 
certification  has  lapsed.  The  MQSA 
only  allows  a  provisional  certificate  to 
be  issued  to  new  facilities.  As  noted  in 
section  in.K.2  of  this  document,  any 
facilify  that  seeks  reinstatement  under 
this  provision  of  the  regulations  will 
have  to  provide  sufficient  information  to 
its  accreditation  body  to  establish  that 
any  problems  in  meeting  the  MQSA 
standards  have  been  corrected,  and  that 
circumstances  are  such  that  the  facilify 
may  qualify  as  a  new  facilify  for 
purposes  of  reinstatement.  The  decision 
about  whether  to  apply  for 
reinstatement  is  one  that  each  facilify 
must  make  based  on  its  own 
circumstances.  If  the  costs  associated 
with  such  application  are  too  high  for 
any  particular  facilify,  it  will  forgo 
providing  manunography  services.  On 
the  other  hand,  if  a  facilify  has 
determined  that  it  can  improve  its 
practice  sufficiently  to  warrant 
reinstatement,  or  that  it  wished  to 
resiune  a  practice  it  voluntarily  closed, 
reinstatement  will  permit  such  facilities 
to  qualify  for  provisional  certification  as 
new  facilities,  and  produce  the  clinical 
images  that  are  necessary  for  3-year 
accreditation  and  certification. 

5.  Justification  for  Reinstatement 
(§900.11(c)(l)(iii)) 

This  paragraph  requires  a  facilify 
applying  for  reinstatement  to  justify  its 
application. 


(Comment  185).  A  comment  asked 
how  this  would  cover  a  facilify  that 
allowed  its  certificate  to  expire  for 
reasons  other  than  failure  to  comply  or 
qualify. 

FDA  notes  that  a  justification  is 
required  for  all  applications  iiv 
reinstatement.  A  facilify  whose 
certificate  has  expired  but  that  has  had 
no  deficiencies  should  submit  a 
corrective  action  plan  that  explains  the 
reasons  for  expiration  and  what  it  has 
done  or  will  do  to  ensure  that  the 
facilify  meets  the  MQSA  qualify 
standards  at  the  time  of  reinstatement 

6.  Provisional  Certificates  to  Reinstated 
Facilities  (§900.1 1(c)(2)  and  (c)(3)) 

(Comment  186).  Four  comments 
raised  concerns  about  the 
appropriateness  of  issuing  provisional 
certificates  to  reinstated  facilities,  as  the 
agency  had  proposed. 

As  a  result  of  these  comments,  FDA 
has  modified  §  900.11(c)  to  read, 
"Reinstatement  policy.  A  previously 
certified  facilify  that  has  allowed  its 
certificate  to  expire,  that  has  been 
refused  a  renewal  of  its  certificate  by 
FDA,  or  that  has  had  its  certificate 
suspended  or  revoked  by  FDA,  may 
apply  to  have  the  certificate  reinstated 
so  that  the  facilify  may  be  considered  to 
be  a  new  facilify  and  Uiereby  be  eligible 
for  a  provisional  certificate."  This 
change  is  intended  to  make  clear  the 
need  for  a  mechanism  so  that  previously 
certified  facilities  that  have  instituted 
corrective  actions  or  wish  to  resume 
services  following  voluntary  cessation 
of  mammography  may  be  considered 
new  facilities  for  purposes  of  issuing 
provision  certificates  as  noted  in  section 
III.K.4  of  this  document  The  agency  has 
also  changed  the  language  of  this 
provision  fiom  "will"  to  "may"  in 
§  900.1  l(i)(2)  to  indicate  that  the  agency 
retains  discretion  to  accept  facilities  for 
reinstatement 

7.  The  2- Year  Waiting  Period 
(§  900.11(c)(4)) 

As  proposed,  this  provision  stated 
that  if  a  facilify's  certificate  is  revoked, 
the  facilify  may  not  be  reinstated  for  2 
years  if  owned  or  operated  by  any 
person  who  owned  or  operated  the 
bdlify  at  the  time  of  revocation. 
Proposed  §  900.11(c)(4)  did  not 
accurately  reflect  the  MQSA 
requirement  because  it  imposed  the  2- 
year  waiting  period  on  facilities  rather 
than  on  persons.  The  MQSA  requires  a 
2-year  waiting  period  before  persons 
who  own  or  operate  a  mammography 
facilify  at  the  time  an  act  is  committed 
that  results  in  revocation  of  the  facilify's 
certificate  may  again  own  or  operate  a 
mammography  facilify  (42  U.S.C 
263b(I)(3)). 
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Section  90G.ll(cX4),  thonefore.  has 
been  changed  to  nod.  "If  a  facilify's 
certificate  was  revoked  on  the  basis  of 
an  act  described  in  42  U.S.C.  263b(I)(l), 
no  person  who  owned  or  operated  that 
facilify  at  the  time  the  act  occurred  may 
own  or  operate  a  mammography  facilify 
within  2  3raars  of  the  date  of 
revocation." 

(Comment  187).  More  than  40 
comments  expressed  concern  about  how 
FDA  would  apply  revocation  and  about 
the  2-year  waiting  period,  which  many 
comments  sugBBSted  was  excessive. 

These  and  related  comments  to 
§  900.13  suggest  an  unwarranted 
expectation  that  suspension  «rtrf 
revocation  of  certificates  will  be 
common  practice  in  the  event  of 
noncompliaDce  with  the  reguktioiu.  As 
noted  above,  the  2-year  waiting  period 
is  mandated  by  the  MQSA  in  the  evrat 
of  revocation  of  a  certificate.  That 
timeframe  is  not  subject  to  modification 
by  the  agency.  However,  after  more  than 
2  yens  of  enforcement  of  the  MQSA. 
FDA  has  not  revoked  any  certificates 
and  has  only  suspended  the  certificate 
of  one  operating  facilify.  This  should 
alleviate  concerns  that  this  enforcement 
action  is  one  FDA  is  likely  to  uae 
frequently  or  without  cause. 

Ine  conditions  under  whidi  FDA 
may  suspend  or  revoke  a  certificate  are 
set  forth  in  §900.14.  In  most  cases,  a 
siupension  would  precede  a  iwocatfon 
action.  As  explained  in  the  preamble  to 
the  proposed  rule  (81  FR  14878). 
suspension  of  a  certificate  generally 
would  occur  only  when  all  other  efEuts 
to  Ining  a  facilify  into  compliance  with 
the  regulations  have  failed  or  if 
continued  operation  of  a  facilify  would 
present  a  serious  risk  to  human  health. 
Suspension  allows  a  facilify  to  complete 
corrective  action  under  accreditation 
body  and  FDA  monitoring,  and 
subeequenUy  to  be  reinstated  if  those 
corrections  are  adequate.  FDA  generally 
intends  to  revoke  certificates  only  when 
corretUve  and  voluntary  measures  havp 
failed  and  the  agency  has  clear  evidence 
that  a  facilify  cannot  or  will  not  practice 
qualify  mammography,  or  in  the  event 
the  facilify  made  fidse  stetemento  to 
FDA. 

Unless  other  more  serfous  events,  as 
indicated  above,  neoessitete  otherwise. 
FDA  will  not  revoke  or  suspend  a 
certificate  as  a  result  of  a  finding  that  a 
facilify  is  cnracting.  is  willing  to 
correct,  or  has  corrected  identified 
deficiencies.  FDA's  goal  is  to  bring 
noncompliant  facilities  into  compliance 
with  the  MQSA  standards  so  that  they 
can  produce  qualify  mammograms, 
rather  than  to  dose  facilities.  This  goal 
reflects  the  intent  of  the  drafters  of  the 
statute;  the  l^islative  history  HjT^ifffjng 


the  sanctions  provisions,  e.g.,  states  that 
"the  first  priority  of  the  Secretary  is  to 
restore  a  mammography  facility  to 
compliance  •  •  •  *  S.  Rept  102-448,  at 
2  (1192). 

(Comment  188).  Ten  additional 
comments  stated  that  this  section  is 
frightening  to  many  radiologista  and 
askad  who  decides  when  voluntary 
action  or  lesser  sanctions  have  proven 
ineffective,  and  if  any  third  party 
reviews  agency  decisions.  FDA  wrill 
determine  when  voluntary  or  lesser 
sanctions  have  proven  ineffective.  The 
decision  to  suspend  or  revoke  a 
certificate,  however,  is  subject  to 
ohallengs  by  the  facilify  which  is 
entitled  to  an  informal  >m»riiig  under  21 
CFR  part  16.  and  ultimately  subject  to 
judicial  review. 

L.  Quality  Standards  (§  900.12) 

1.  P'*nonnel  (§  900.12(a)) 

This  paiagraph  of  the  regulations 
estahlimes  the  training  and  experience 
requimnente  for  physicians  who 
interpret  mainnwyina,  radiologic 
technologisto  who  perfinm 
mammography  examinations,  and 
medical  pfayskasts  who  have 
responsihiHfy  fiw  periodically  surveying 
the  mammography  equipment  "tMJ 
overseeing  the  fadlity's  equipment 
qualify  assurance  program.  The 
requiremmto  include  iiutial 
qualifications  that  must  be  met  before 
an  individual  can  begin  independently 
providing  mammography  services  to  the 
facilify  wd  Ronriniiing  qualifications 
that  must  be  met  on  an  ongoing  basis. 
Facilify  recordkeeping  requirementa 
related  to  personnel  are  also  discussed. 
The  final  regulations  generally  retain 
the  same  requirements  as  were  outlined 
in  the  proposal.  In  response  to 
commenta,  however,  the  amount  of 
training  or  experience  needed  to  satisfy 
particidar  recpirementa  has  been 
adjusted  in  sevoal  places.  The  final 
r^ulations  also  estd>lish  a  "grand 
parenting"  p''""^**ni  fat  ssAotomc 
technologists. 

a.  General  coaunmOs  on  paeonnel 
section 

(Comment  189).  General  commenta 
submitted  by  the  public  to  FDA  on 
§  900.12(a)  oSared  contrasting  views  on 
the  value  of  the  personnel  standards. 
jOne  comment  applauded  the  increased 
spedficify  of  the  proposal  over  the 
interim  rules  because  the  changes 
clarified  what  requirementa  the  facilify 
personnel  had  to  meet  A  secoiul 
comment  likewise  noted  that  the 
requirementa  were  "weU  presented" 
and  clarified  a  number  of  issues.  In 
contrast,  a  third  comment  stated  that  the 
more  specific  requirementa  made  it 
harder  far  facilities  to  show  that  tbe 


requirementa  were  met  A  fourth 
comment  found  the  requirementa  too 
prescriptive  (but  offered  no  suggestions 
on  what  could  be  deleted  as 
unnecessary),  but  a  fifth  comment  asked 
for  even  more  specnficify. 

This  variefy  of  opinicm  illustrates  the 
difficulfy  of  striking  the  proper  balance 
between  making  regulatory 
requirementa  specific  enough  so  thff  n 
is  clearly  undnstood  what  is  rec]uired 
)ret  general  anmigh  to  allow  for 
appropriate  fiexibilify.  FDA  believes 
that  the  variefy  of  ccmunenta  indicates 
that  significant  changss  to  the  general 
approach  taken  by  the  proposal  are  not 
warranted.  However,  the  ciuestion  of  the 
proper  balance  between  specificify  and 
fiexibilify  was  reconsidered  in  response 
to  (xmunenta  cm  particular 
leouirementa. 

(Comment  190).  One  general  conunent 
aslced  few  clarification  on  who  wrould  be 
qualified  to  teach  physicians, 
technologista,  and  physicista  to  use  new 
tBcJu)olo|des  as  they  develop. 

FDA  bdieves  that  the  new  definiticm 
of  qualified  instructor  (§  90a2(oo)), 
discussed  eariiar.  provides  an  acfei^iato 
means  for  icientifying  ciualified 
instructors.  Under  this  cisfiniticm. 
representatives  of  the  manufacrturen 
irao  develop  new  technology,  along 
with  tbe  physiciaiu.  tec:hnologisto,  and 
I^iysicista  who  worked  with  the 
tadmology  while  it  was  in  the 
investigational  stage,  would  generaUy  be 
accepted  as  qualified  to  be  the  initial 
instruc:ton  in  tbe  use  of  tbe  new 
technology.  This  approach  fa  consistent 
with  the  general  practice  in  the  HMrhing 
ofmedicina. 

(Comment  191).  Several  of  tbe  general 
commenta  (HI  the  personnel 
requirementa  were  based  on  a 
misinterpretation  of  the  proposed 
rsgulations  or  of  the  M(^  itself  Six 
identical  cxnnmenta  argued  for  retaining 
the  interim  regulaticms,  not  because 
diey  opposed  the  proposed  new 
requireoiMita  as  such,  but  because  diey 
bdieved  that  the  choice  was  betwreen 
either  tbe  interim  regulaticms  or 
perfbrmanc»-basod  outcxme  measures, 
such  as  proficnmcy  testing. 

As  explained  previously,  while 
commenta  were  reciuested  on  the 
concept  of  performance-based  cmtcxnne 
lecjuirementa,  new  performanc»-based 
recjuirementa  are  not  being  proposed  at 
this  time. 

(Cnmment  192).  Another  comment 
mistakenly  believed  the  regulations 
made  investigational  use  of  MRI 
unlawful  but.  in  fact.  MRI  procedures 
are  not  within  the  scope  of  tbe  MC^A 
(42  U.S.C  263b(aM6)).  Simikriy.  two 
general  cammenta  recximmended 
removing  of  this  secticm  entirefy. 
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reasoning  that  because  FDA  does  not 
impose  training  or  experience 
reqiiirements  on  users  of  other  medical 
devices,  there  was  "no  possible 
justification"  for  mammography  being 
treated  difiiarently. 

In  fact,  however.  Congress  has 
directed  that  mammography  be  treated 
-difiorently  and  required  the  government 
to  establish  personnel  standards  (42 
U.S.C  263b(fKlKC).  (D).  and  (E)).  The 
MQSA  embodies  Congress's 
determination  that  such  standards 
would  help  ensure  that  mammography 
services  are  provided  only  by  those 
qualified  to  do  so. 

b.  Commenls  on  inlef7ira<u)g 
ptmiekam  (§900.12(aXl)) 

Tka  finel  ragulatiaps  for  interpreting 
physicians  establish  initial  professional, 
educational,  and  training  qualifications, 
as  well  as  raqviirements  for  continuing 
iiHiieiii  II  and  education.  Although 
noithar  e  national  standard  nor  a 
continuing  performance  competencj 
test  for  mammography  interpretation 
cunently  exists,  the  requirements  of 
§90ai^a)(l)  for  interpreting  physicians 
will  pRuvide  baseline  standards  to  htip 
ensure  the  reliability  and  accuracy  of 
interprataticHi  of  manunograms  for 
woman  throughout  the  country. 

The  final  regulations  are  generally  die 
same  aa  those  proposed.  In  rasponae  to 
comments,  howevw,  some  new 
proviaiona  kave  been  added  aad  aevtaal 
others  wave  leeiaed  as  follows:  (1)  Sixty 
rather  than  40  hours  of  documoitad 
medical  aducatian  in  maaunography 
must  be  Category  J:  (2)  a  new  aection 
was  added  to  clarify  tlie  uaa  of  CME 
obtained  by  tanHting  medical  education 
courses;  (3)  the  mechanism  to  document 
continuing  experience  and  education 
requirements  has  been  revised  to  reduce 
the  administrative  burden  on  facilities; 
(4)  additional  pathways  for  ph3rsicians 
who  need  to  reestablish  their 
qualifications  have  been  added;  and  (5) 
the  iniHAl  qualifications  have  also  been 
modified  to  clarify  the  conditions  for 
"grand  parenting"  of  interpreting 
physicians  and  me  initial  experience 
requirenient  for  some  residents.  These 
changes  bom  the  proposal  will  be 
discussed  below  in  connectimi  with  the 
appropriate  provisions. 

iConunent  193).  Over  100  comments 
stated  that  only  radiologists  should  be 
permitted  to  work  as  interpreting 
physicians. 

After  consid«ing  tfaaae  ooaunents. 
FDA  cootinuea  to  believe  that  this 
additional  limit  would  not  be  in  the 
intareat  of  public  health.  Currently, 
there  are  aaae  physicians,  not  formally 
trained  as  radiologists,  who  have  mat 
the  requirements  oi  the  interim 
regulations  and  are  competently 


interpreting  mammograms.  Therefore, 
FDA  believes  that  it  would  be 
unnecessarily  restrictive  to  limit 
interpreting  physicians  to  radiologists. 
By  requiring  all  physicians  wishing  to 
interpret  mammograms  to  meet  the 
same  baseline  quality  standards  of 
training,  experience,  and  continuing 
education,  die  goal  of  ensuring  quality 
mammography  can  be  achieved  without 
arbitrary  restrictions  relating  to  the 
specialty  of  the  particular  ph]r8ician. 

(Comment  194).  One  comment 
stiggested  that  interpreting  physician* 
who  practice  at  more  than  one  facility 
should  be  required  to  provide  proof  of 
credentials  and  qualifications  only  one 
time,  rather  than  providing  this  matuial 
for  each  bdhty  with  which  the 
phyucian  is  affiliated. 

FDA  disagrees  for  a  nurabo'  of 
reasons.  First,  the  MQSA  requires 
mammography  facilities  to  meet  certain 
requirements,  including  establishing 
that  its  personnel  are  qualified  under 
the  statute.  Because  it  is  the  facility  that 
is  respomiUe  and  will  be  inspected,  it 
is  necessary  for  that  facility  to  have 
documentation  for  all  the  interpreting 
physicians  who  work  there.  In  addition, 
while  sevoal  of  the  initial  personnel 
requirements  do  not  change  over  time, 
some,  such  as  medical  licenses,  are  time 
limited  and  need  to  be  updated. 
Similarly,  if  the  continuing  experience 
and  education  requiiemants  are  not 
updated  by  the  personael,  the  facility 
can  be  cited  for  violations  of  the  MC^SA. 

(Comment  19S).  One  comment  stated 
that  interpreting  physicians  should  be 
reqiared  to  pass  an  annual,  documented 
visoal  acuity  test  In  response  to  this 
suggestion,  FDA  notes  that  while  visual 
acuity  is  important,  there  are  no 
standards  as  to  what  would  constitute 
acceptable  visual  acuity.  The  agency 
does  not  believe  it  is  necessary  to 
become  involved  in  those  details  of 
physician  fitness  that  are  better  hanttied 
by  licensing  authorities. 

(Comment  196).  Two  comaaents  stated 
that  training  in  ultrasound  should  be 
required  for  interpreting  physicians  as 
part  of  the  accreditation  program. 

Under  the  MQSA,  FDA's  authority  to 
regulate  mammography  is  limited  to 
ladiography  of  the  breest  Thoefore. 
requirements  related  to  ultrasound  have 
not  been  included  in  personnel  or  other  > 
facility  standards. 

(Comment  197).  Two  comments 
supported  FDA's  position  that  e 
physicians  reading  mammograms 
should  be  required  to  meet  the  same 
training  standards.  The  comments  stated 
that  this  is  particularly  important  writh 
regard  to  locum  tenens  and  that 
facilities  may  need  to  be  reminded  that 
their  locum  tenens  should  provide  all 


appropriate  documentation  prior  to 
beginning  independent  interpretation. 

n)A  agrees  tnat  all  personnel  are 
required  to  meet  the  same  standards 
re^rdless  of  whether  they  work  full  or 
part-time  and  focilities  must  make  sure 
that  all  the  personnel  at  their  facility 
meet  the  necessary  reouirements. 

The  quality  standards  for  interpr^ing 
physicians  are  divided  into  four 
sections:  Initial  qualifications: 
continuing  experience  and  education; 
exemptions;  and  reeatablishing 
qualifications. 

Under  §  g00.12(a)(lMi).  the  first 
qualification  for  an  interpreting 
physician  is  a  State  license  to  practice 
medicine. 

(Comment  198).  Over  50  comments 
recommended  that  the  proposal  be 
changed  to  state  that  all  interpreting 
physicians  should  be  licensed  in  "the" 
State  in  which  they  practice. 

FDA  does  not  believe  the  proposed 
regulation  should  be  amoided. 
Although  §900.12(aMlUIXA)  raquiras 
the  interpreting  physician  to  have  "a" 
State  license  to  practice  medicine,  in  the 
vast  majority  of  cases,  State  laws  require 
a  physician  to  be  licensed  in  "the"  State 
in  which  he  or  she  is  practicing.  If  the 
State  in  which  the  mammography 
facility  is  located  is  different  from  the 
State  that  issued  the  license,  a  physician 
may  have  to  meet  additional  State 
tequiremmts  in  order  to  pnctioe 
medicine  lawfully  at  that  facility.  With 
respect  to  physicians  practicing  in 
Federal  facilities,  a  valid  State  license 
from  any  Stete  is  sufficienL  However, 
the  Federal  employee  wotild  be  unable 
to  practice  outside  the  Federal  facility 
unless  the  physician  also  fulfilled  the 
requirements  of  that  State  far  the 
|»actice  of  medicine. 

Under  $900.12(aHl)(I)(B).  tl»  second 
initial  qualification  for  interpreting 
physicians  is  board  certification  or  3 
iTipnth*  of  documented  formal  training 
in  interpreting  mammograms.  llfeB 
tiytning  is  to  include  radiation  ph3raics 
(including  radiation  physics  specific  to 
nrmmmngmphy),  radiation  efEacts,  and 
radiation  protection. 

(Comment  199).  Over  80  comments 
stated  that  all  interpreting  physicians 
should  be  board  certified  radiologists. 
The  comments  steted  that  being  board 
cotified  establishes  that  the  person 
reading  the  manunogram  understands 
all  the  basic  principlea  of  physics  and 
breast  anatomy  and  that  this  would 
enmue  the  most  accurate  readings.  In 
contrast,  four  conmients  disagreed  with 
the  use  of  specialty  board  certification 
as  a  measure  of  qualification.  These 
comments  generally  argued  that 
requiring  specialty  board  certification 
will  adversely  affect  patient  access  to 
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medical  services.  These  comments  also 
steted  that  many  individuals  certified  by 
the  ABR  did  not  receive  formal  training 
in  current  mammography  techniques 
because  their  training  predated  the 
development  of  modem  mammryp^y 
standards.  One  comment  steted  that 
individuals  certified  by  ABR  belore 
1989  were  not  examined  in 
mammography  techniques  as  part  of 
their  bond  certification  process  and  that 
the  oral  examination  process  of  ABR 
cotification  is  hi^y  sutqective  and 
influenced  by  personality  and 
demeanor.  The  comment  also  clumed 
that  ABR  has  awarded  board 
CMtification  through  the  "dass  A"  rule, 
in  which  favorite  candidates  %vae 
certified  without  any  exanunatioa 
process,  and  titai  ABR  does  not  adhere 
to  "due  prooaas"  by  using  subjective 
oral  gxaminaHfHMt  tn  rtwtify  raivi^t^itffff 

bi  response  to  criticism  of  board 
*  certification  as  fulfillment  of  an  initi^il 
quality  standard.  FDA  notes  that  ttm 
stetute  specifically  recognises  board 
cattificatiaii  as  oneof  dte  mediHusms 
fw  meatiBg  a  porticm  of  the  inteipieting 
physiciaa  reqnimmente  (42  U.S.C 
263b(fXlXDXI)(D).  In  addition,  the 
agency  cootinues  to  believe  that  board 
nnrHfication  is  a  valid  indication  of 
overall  competency.  FDA  recognizes 
that  same  earlier  board  examinations 
may  not  have  inclMded  testing  in 
mammoyaphy.  FDA  alao  raooyiizaa 
that  boaord  certificatiara  that  includes 
mammography  *wrfing  cannot  ensure  the 
accuracy  of  outcomes  in  clinical 
mammoffaphy  practices;  no  training  or 
certification  program  cui  guarantee 
proficiency  in  all  cases.  However,  beard 
certification  is  evidence  that  the 
physician  is  knowtedgaable  in  the  : 
basics  of  '*'«g»"^ftir  radiology  and  can 
serve  as  a  foundation  for  the  additional 
requimnente  specific  to  mammogr^iliy 
that  interpreting  physicians  must  meet 
under  FDA's  regulations  The  "dass  A" 
rule  refaranced  in  the  comments  was 
used  in  the  mid  1930's  during  the 
stntup  phase  of  the  ABR  in  order  to 
certify  those  outstanding  physicians 
adio  were  experienced  in  the  field  of 
radiology.  This  rule  has  not  been  used 
in  over  50  yean  and,  since  1940.  all 
candidates  have  had  to  take 
examinations.  FDA  does  not  believe  that 
the  "Class  A"  rule  has  a  significant 
bearing  on  the  radiologists  practicing 
today.  While  FDA  does  agree  that  there 
is  some  subjectivity  in  all  teste,  the 
agency  is  satisfied  that  the  accepted 
boards  represent  a  valid  means  of 
determining  gmeral  competency.  FDA 
disagrees  with  the  assertion  that  the 
boards  do  not  adhere  to  due  proceaa. 
Formal  appeals  processes  are  available 


to  those  candidates  who  wrish  to  dispute 
a  board  decision.  For  all  these  leeaons. 
FDA  believes  that  board  certification 
must  remain  an  accept^le  way  to  meet 
a  portion  of  the  initial  qualifications  for 
mammography  personnel. 

In  response  to  comments  that 
qi  estioned  the  validity  of  permitting 
physicians  who  are  not  board  certified 
to  practice  mammopapliy.  FDA  notes 
th^  Congraaa  directed  FDA  to  establish 
an  alternative  pathway  to  board 
certification  (42  U.S.C 
263b(fXl)(D)(I)(II)).  FDA  believes  that 
the  3  months  of  documented  formal 
training  will  ensure  that  all  {riiysicians 
interpreting  mammograms  have 
received  an  adequate  amount  of 
instruction. 

(Comment  200).  Several  oommsnts. 
including  a  consensus  of  NMQAAC 
steted  that  tiis  3-month  trainii^ 
ahem^ve  was  appropriate,  but  ttiat  the 
topics,  number  of  houn  for  each  ti^iic. 
anid  tka  qnalificatiops  far  tiioae  t— «-h<pg 
tfiaae  topica  should  be  specified. 
NMQAAC  and  othen  fariieved  diet  this 
training  should  be  limited  to  that 
obCainsd  in  a  radiology  residency 
program.  Some,  indudag  members  ai 
NMQAAC.  said  that  the  pliysics  tninii^ 
should  only  be  obtained  bam  a  medicd 
physicisL  One  comment  suggested  that 
FDiA  raqoire  a  mininmm  of  200  houn  of 
[riiYaics  training. 

Afiar  considering  all  the  cominents, 
FDA  haa  concluded  diat  apecifyiag  the 
precise  numbar  of  houn  spent  on  each 
topic  would  be  too  {aeacziptive  and 
would  curtail  the  ability  of  training 
programs  to  individualise  their 
curricula.  FDA  also  believes  tiiat 
restricting  training  to  radiology 
residmcy  programs  or,  in  the  case  ctf 
phjrsics,  to  training  by  a  nwdical 
ph]fsicist,  would  limit  adequate  training 
opportunities.  FDA's  experience  under 
the  interim  regulations  has  led  the 
agency  to  conclude  that  adequate 
training  opportunities  are  also  availabfe 
to  ph3rsicians  who  are  not  involved  in 
raditdogy  leaidency  programs. 

(Comment  201).  Several  commeote 
steted  that  FDA  should  notify  the 
certifying  boards,  residency  {Hograms, 
facilities,  and  personnel  of  the  new 
requirements  so  that  sufficient  training 
and  proper  documentation  are  given  to 
all  ph)rsicians.  One  comment  suggested 
phasing  in  the  3-month  training 
requirement  to  allow  program  directon 
the  time  needed  to  adjust  their 
curricula.  One  comment  steted  that 
ph]rsiaans  should  be  made  aware  that  it 
is  their  responsibilify  to  keep  track  of 
training  and  continuing  education. 

FDA  agrees  with  the  general  pointe 
being  made  by  these  comments.  The 
agency  has  and  continuea  to  provide  the 


appropriate  boards,  programs,  facilities, 
and  personnel  with  the  informaticm  tbay 
need  to  meet  and  documrait  the 
requirements  of  the  MQSA.  Pwym« 
should  heve  an  adequate  nmn^jnt  of  time 
to  adapt  to  the  new  raquiremente,  which 
will  not  go  into  effect  imtil  18  mrnittyi 
after  publication  of  this  rule. 

(Ccunment  202).  Several  ctnaments 
suggested  that  2  months  of  documented 
formal  training  in  the  interpretetion  ai 
mammography,  the  cnnent  requirement 
under  the  interim  regulations,  is  more 
tiian  sufficient  and  that  the  increase  to 
3  months  was  excessive.  One  cranment 
proposed  that  the  3  months  be  reduced 
to  2  months  for  those  who  have  been 
reading  mammograms  consistenUy  for  5 
yean  or  more.  Another  coaunent 
suggested  that  individuals  who  have 
qualified  under  the  interim  regulations 
should  not  be  required  to  resf^y  or 
provide  further  docimMntatian  bsyeod 
tibat  which  was  pieviousfy  submitted  to 
FDA. 

PDA  has  received  advice  from  . 
NMQAAC  AHCPR.  snd  others  that  2 
months  of  training  for  new  physicians  is 
insiiflkieat  to  cover  all  the  required 
topics.  AHCPR  has  advocated  4  mcmths 
of  training.  FDA  balievea  thatfte 
inaease  from  2  to  3  ww«i»h«  u 
ammpriate  and  can  be  instituted  by 
resirtsncy  and  other  training  programs 
without  undue  burden.  As  explained 
briow,  interpreting  ph]rsicians  who 
began  independent  intMpietotion  under 
die  interim  regulations  are  cmsidered  to 
have  met  tlia  initial  qualifications  uadar 
dta  final  regulations.  There  will  be  no 
need  for  them  to  reapply  or  suppfy 
additional  documentation  to  FDA.  Afae, 
because  the  3-month  requirement 

S  plies  onfy  to  new  interpreting 
lysidans.  anyone  with  the  suggested  5 
yean  of  consistent  experience  »>wqki 
have  qtialified  previtxisly  under  the 
interim  regulationa. 

(Comment  203).  One  comment  steted 
that  any  physician  who  is  not  a 
radiologist  should  be  required  to 
demonstrate  competency  in 
mammography  through  an  examination, 
in  addition  to  the  training  requiraments. 

FDA  derlines  to  accept  this 
suggestion.  The  agency  has  concluded, 
as  discussed  earlier,  that  adequate 
training  programs  can  ensure  that  an 
intopreting  physician  has  skills  to 
practice  mammography,  regardless  of 
his  or  her  initial  specialty.  In  addition, 
FDA  agrees  with  the  many  public 
ccnnments  the  agency  received 
concerning  the  difficulties  associated 
with  physician  competency  testing  aa  a  . 
qualifying  method.  At  the  preaent  time, 
a  suitable  test  to  |udge  the  competency 
of  interpreting  physicians  does  not 
exist  This  may  become  an  option  in  the 
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future,  but  until  it  does,  training 
requirements  appear  to  offiar  the  most 
satis&ctory  method  of  establishing 
quality  standards. 

(Comment  204).  One  commeat 
recommended  that  all  interpreting 
physicians  be  urged  to  meet  exactly  the 
same  criteria  ivithout  regard  to  board 
status.  The  comment  suggested  that  the 
original  altemadve  pathway  established 
by  the  interim  regulations,  2  months  of 
docxunented  training  in  interpreting 
mammograms,  40 hours  of  CME  in 
mammography  and  15  hours  of 
Category  I CK^  per  3-year  period, 
sho«ild  be  lequired  for  all  interpreting 
physicians,  even  those  who  are  board 
certified. 

In  response  to  this  comment,  FDA 
notes  that  the  NK^SA  establishes  an 
altemadve  rather  than  a  cumulative 
requirement  in  this  matter.  While  FDA 
always  encourages  individuals  to  strive 
for  excellence  by  exceeding  the 
requirements,  either  of  the  two 
pathways  (board  certification  or  3 
months  training)  will  be  sufficient 
training  to  meet  this  portion  of  the 
initial  requirement.  All  interpreting 
physicians,  including  those  who  are 
board  certified,  are  required  to  comply 
with  the  initial  and  CME  requirements. 
This  has  been  true  under  the  interim 
regulations  and  will  continue  to  apply 
under  the  final  regulations. 

The  third  initial  requirement  for 
interpreting  phjrsicians, 
§900.12(a)(l)(i)(C).  is  60  hours  of 
dociimented  medical  education  in 
mammography,  including  instruction  in 
the  interpretation  of  mammograms  and 
education,in  basic  breast  anatomy, 
pathology,  pfa3rsiology,  technical  aspects 
of  mammography,  and  quality  assiuance 
and  QC  Unlike  the  proposed  rule,  the 
final  regulation  requires  that  all  60  of 
these  credits  be  Category  I  CME.  At  least 
15  of  these  60  Category  I  CME  hours 
must  have  been  acquired  within  the  3 
years  immediately  prior  to  qualifying  as 
an  interpreting  physician.  Houra  spent 
in  residency  specifically  devoted  to 
mammography  will  be  considered  as 
equivalent  to  Category  I  CME  and  will 
be  accepted  if  docvunented  in  writing  by 
an  appropriate  representative  of  the 
training  institution.  The  specific 
mammographic  modality  training 
requirement  that  was  included  in  the 
proposed  rule  (61  FR  14907)  has  been 
deleted  firom  this  part  of  the  final 
regulations  because  it  is  duplicated  in 
§900.12(a)(ii)(C). 

(Comment  205).  Several  comments 
agreed  with  §  900.12(a)(l)(I)(C)  as 
originally  proposed,  while  othera, 
including  NMQAAC,  maintained  that 
all  60  hours  of  credit  should  be  Category 
I  in  order  to  provide  consistency  in  the 


quality  of  the  training.  Several 
comments  recommended  that  the 
niunber  of  houra  spent  in  each  subject 
be  specified.  Many  comments  said  that 
the  40  hours  already  required  by  the 
interim  regulations  are  sufficient  and 
that  raising  the  number  to  60  would 
have  a  negative  impact  on  cost  and  the 
availability  of  mammography  services. 
Several  stated  that  Category  II  credit  is 
just  as  educational  .as  Category  I  and 
should  be  allowed.  One  comment 
questioned  the  value  of  CME 
nquirements  generally,  stating  that 
most  of  what  is  said  at  conferences  and 
courses  is  repetitive. 

FDA  disa^ees  with  the  comment 
questioning  the  usefulness  of  CME.  The 
agency  believes  that  60  houn  of  training 
is  in  keeping  with  current  trends  in 
training  and  the  emeigence  of  new 
technologies.  Because  this  expanded 
requirement  willepply  only  to  new 
interpreting  phjrsicians  and  time  spent 
in  residency  specifically  devoted  to 
mammography  will  be  accepted  toward 
meeting  this  requirement.  FDA  does  not 
beUeve  that  the'nimiber  of  hours 
required  will  have  a  negative  impact  on 
availability  of  services.  FDA  has  been 
persuaded  by  the  comments  and  its 
experience  under  the  interim 
regulations  that  all  60  houn  should  be 
Category  I.  Category  I  CME  credits  are 
generally  those  that  offer  more  formal 
training  and  provide  a  solid  basis  for  the 
ongoing  maintenance  and  gro'<  ^h  of  the 
interpretive  skills  of  the  physician. 
While  Category  U  houn  may  be  useful, 
the  variability  of  such  education  and  the 
difficulty  in  docimienting  such  training 
convinced  FDA  to  strengthen  the 
requirement  by  making  all  60  houn 
Category  I.  FDA  has  not  specified  the 
number  of  hoius  required  to  be  spent  in 
each  subject  because  the  agency  believes 
that  this  would  be  too  restrictive  and 
would  limit  the  ability  of  physicians 
and  programs  to  individualize  training. 

(Comment  206).  Three  comments 
recommended  that  FDA  clarify  that  the 
peraons  providing  this  training  be  in 
active  practice  and  individually  fulfill 
these  qualifications. 

FDA  disagrees  with  these  comments. 
It  is  not  necessary  for  all  of  the  persons 
providing  the  training  to  meet  the 
qualifications  of  interpreting  physicians. 
For  example,  those  teaching  basic  breast 
anatomy,  pathology,  or  physiology  do 
not  have  to  be  interpreting  physicians  to 
provide  expert  instruction  in  those 
subjects. 

(Comment  207).  One  comment 
asserted  that  40  or  60  houn  of  training 
does  not  qualify  someone  to  read  a 
mammogram. 

In  response  to  this  comment  and 
othera  that  questioned  the  r.liniral  value 


of  any  particidar  requirement,  FDA 
agrees  that  60  hotin  of  training  alone 
does  not  qiulify  a  physician  to  read  a 
mammogram.  However,  this  is  only  one 
of  a  series  of  requirements;  the 
combination  of  requirements  relating  to 
training,  experience,  and  continuing 
education  is  intended  to  provide 
assurance  that  those  interpreting 
mammograms  meet  baseline  quality 
standards. 

The  final  initial  qualification  relates 
to  experience  reading  mammograms. 
Section  900.12(a)(l)(IXD)  requires  the 
qualifying  physician  to  interpret  or 
multi-read  at  leest  240  mammographic 
examinations  within  the  6  months 
immediately  prior  to  the  date  that  the 
physician  qualifies  as  an  interpreting 
physician.  This  interpretation  at  midti- 
reading  shall  be  under  the  direct 
supervision  of  an  interpreting 
physician.  The  intent  of  this 
requirement  is  to  demonstrate  recent        • 
supervised  experience  before  the 
physician  b^ins  to  interpret 
mammograms  independently.  Although 
the  language  has  been  clarifiiad.  this 
requirement  is  essentially  unchanged 
firom  the  proposal.  -,  <  ■ 

(Comment  208).  Several  comments 
misinterpreted  the  proposed 
requirement  to  mean  that  interpreting 
physicians  would  have  to  inteipret  240 
studies  tmder  direct  supervision  any 
time  he  or  she  changed  £icilities. 

That  interpretation  is  incorrect  This 
is  an  initial  requiremoit  for  the 
individual  prior  to  beginning  practice  as 
a  new  interpreting  physician  and  is 
independent  of  the  number  of  facilities 
at  which  the  physician  works. 

(Comment  209).  Two  comments 
suggested  that  the  requirement  to 
interpret  240  mammograms  under  direct 
supervision  should  be  revised  to  be  240 
within  the  last  2  yean  of  training  prior 
to  qualification  as  an  interpreting 
phjrsician.  The  comments  stated  that  the 
requirement  of  240  mammograms  in  the 
last  6  months  of  training  is  virtually 
impossible  for  any  residency  program 
widi  more  than  6  residents  in  any 
postgraduate  year. 

FDA  agrees.  Both  the  proposal  and  the 
final  rule  include  a  iHOvision  that 
allows  residents  to  meet  this 
requirement  in  the  last  2  yean  of  their 
radiology  residency  programs  if  they 
become  appropriately  board  certifieid  at 
the  "firat  allowable  time."  See 
discussion  of  §  900.12(aKlKiii)(B)  Uiat 
follows. 

(Comment  210).  One  comment  asked 
for  clarification  concerning  the  240 
mammograms  that  a  physician  must 
interpret  for  initial  training.  The 
comment  wanted  to  know  if  two 
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readings  of  a  mammogram  can  be 
counted  as  two  interpretations. 

Multi-reading,  as  defined  in 
§  900.2(S).  allows  two  or  more 
physicians  to  read  the  same 
mammogram  and  each  may  count  it  as 
one  intnpretation.  However,  one 
physician  may  not  read  the  same 
mammogram  twice  and  count  it  as  two 
separate  interpretations. 

(Comment  211).  Several  comments 
stated  that  pihysicians  should  be  given  a 
docimaent  stating  the  niunber  of 
mammograms  reed  after  completing 
residency  training.  This  would  assist  the 
facility  in  making  sure  physician 
iiequirements  are  met 

FDA  agrees  that  this  is  a  good  idea 
and  has  and  will  continue  to  inform 
residency  programs  of  the  benefits  of 
such  a  policy.  However,  FDA  does  not 
regulate  residency  programs  and  cannot 
require  that  such  programs  provide  this 
dociunentation. 

(Comment  212).  Several  comments 
recommended  that  the  supervised 
interpretation  required  for  initial 
qualification  be  performed  under 
someone  qualified  to  teach 
interpretation.  NMQAAC  reconunended 
that  this  training  be  obtained  in  a 
radiology  residency  prograuL 

While  the  majority  of  mterpreting 
physicians  will  receive  this  training  in 
their  residency  (nogram.  FDA  believes 
that  restricting  such  training  to  only 
those  in  radiology  residency  programs 
would  Tumecessarily  limit  die 
availability  of  adequate  training 
opportunities.  As  previously  discussed. 
FDA's  experience  under  the  interim 
regulations  has  led  the  agency  to 
conclude  that  adequate  training 
opportunities  exist  outside  of  radiology 
residency  programs. 

Section  900.12(a)(l)(ii)(A)  is  the  first 
of  the  requirements  established  to 
enstire  that  interpreting  physicians,  who 
have  met  initial  requirements,  maintain 
their  qualifications  as  they  practice 
mammography.  Under  this  requirement, 
in  order  to  continue  to  qualify  under  the 
MQSA  rules,  interpreting  physicians  are 
required  to  have  interpreted  or  multi- 
read at  least  960  mammographic  studies 
in  the  previous  24  months.  Although  the 
wording  has  changed  somewhat  fiom 
the  interim  and  the  proposed  final  ndes. 
there  has  not  been  a  substantial  change 
in  this  requirement  The  proposal  has 
been  amended  so  that  a  total  of  960 
examinations  have  to  be  interpreted  in 
the  previous  24  months  instead  of  the 
previous  formidation  of  an  average  of  40 
examinations  per  month  over  24 
months.  This  requirement  continues  to 
provide  flexibility  to  physicians  who 
find  they  need  or  want  to  interrupt  their 
practice  for  periods  of  time  for  personal 


or  professional  reasons  (e.g..  maternity, 
illness,  sabbaticals).  The  wording  has 
also  been  revised  to  clarify  that  ^e  24 
months  can  be  measured  in  any  of  the 
following  ways:  From  the  date  of  the 
annual  inspection  of  the  bcility  at 
which  the  interpreting  physician  works; 
from  the  last  day  of  the  calendar  quarter 
immediately  preceding  the  annual 
inspection  date;  or  from,  any  date  in 
between  the  two.  These  options  will 
ease  the  paperwork  burden  on  the 
facility  and  allow  the  facility  to  gather 
and  monitor  this  information  in  a  mora 
efficient  manner.  For  example,  rather 
than  tabulate  daily  or  mondily  totals, 
the  focility  may  wish  to  tabulate  this 
data  only  at  the  end  of  the  quarter  prior 
to  the  next  expected  nnniml  inspection. 
FDA  strongly  recommends  that  facilities 
use  the  same  tabulation  method  and  the 
same  option  for  determining  the  24- 
month  period  for  aU  of  their  personnel 
for  simplicity  and  to  help  achieve 
consistency  within  the  fecility. 
However,  this  is  not  required. 

(Comment  213).  Ten  comments  stated 
that  diagnostic  radiology  graduates  who 
pursue  a  fellowship  in  a  field  other  than 
mammography  face  a  difficult  situation 
and  will  unnecessarily  burden 
supervising  physicians  when  they 
resume  mammographic  interpratation  at 
the  end  of  these  fsllowships.  The 
comments  stated  that  interpreting 
physicians  who  meet  the  reqxiirements 
for  2  months  training  during  residency 
and  pass  the  certifying  board  exams 
have  been  adequately  educated,  and 
their  interpretations  do  not  need  to  be 
supervised  when  they  restune  reading 
mammograms. 

FDA  disagrees  and  has  received 
advice  firom  many  groups,  including 
NMQAAC,  that  continuing  experience  is 
a  necessary  requirement  to  help  ensure 
the  accuracy  of  mammographic 
interpretation.  FDA  believes  that  it  is  in 
the  best  interest  of  the  patient  for 
physicians  who  have  not  interpreted  the 
required  number  of  studies  in  the 
previous  24  months  to  be  supervised 
prior  to  independent  interpretation. 
This  requirement  applies  equally  to 
radiology  fellows  who  have  been 
outside  the  practice  of  mammography  as 
well  as  to  interpreting  physicians  who 
stop  practicing  far  a  significant  period 
of  time. 

(Comment  214).  FDA  received  17 
comments  addressing  the  issue  of 
interpreting  an  average  of  40 
mammographic  examinations  per 
month.  Of  these,  7  agreed  with  the 
proposal  or  recommended  a  higher 
number  of  examinations,  while  10 
asserted  that  the  requirement  was 
unnecessary,  or  that  the  number  was  too 


high  and  would  advrasely  efEsct  low 
volume  or  rural  facilities. 

FDA  believes  that  all  women, 
including  those  in  rural  areas,  are 
entided  to  the  same  quality  of  care.  The 
agency  cannot  support  lower  standards 
for  particidar  facilities.  The  agency  also 
believes  that  it  will  not  be  difficult  for 
most  physicians  to  meet  this  continuing 
qualification,  even  for  those  in  rural 
areas.  The  agency  also  wants  to  clarify 
that  this  is  a  physician  requirement,  not 
a  facilify  requirement  Interpreting 
physicians  who  provide  senrices  to  low 
volume  facilities  can  interpret  films  at 
more  than  one  facilify  to  attain  the 
required  number  of  examinations. 
Multi-reading  of  images  previously 
interpreted  l^  another  physician  is  also 
accepted  as  a  way  of  meeting  this 
requirement  However,  the  physician 
may  not  count  interpretation  of  the 
same  mammogram  more  than  once. 
CurrenUy,  under  the  interim 
ragulations,  multi-reeding  is  being  used 
successfully  by  some  interpreting 
■physicians  to  meet  this  requirement  For 
all  of  these«Basons,  the  agency  believes 
this  requirement  will  not  cause  a 
mammogiaphy  access  problem. 

FDA  recc^gnizes  that  numben  alone 
cannot  guarantee  competency,  but 
believes  that  the  experience  a 
radiologist  accumulates  through 
interpreting  a  certain  minimutn  niunber 
of  studies  is  a  necessary  aspect  of  the 
qualification  process.  In  §  900.12(f), 
FDA  has  issued  requirements  for  the 
establishment  and  implementetion  of  a 
medical  outcomes  audit  for  individual 
physicians.  When  used  properiy,  this 
t3fpe  of  monitoring  can  further  improve 
the  reliabiUfy,  clarify,  and  accuracy  of 
interpretetion  of  mammograms. 

(Conmient  215).  One  comment  stated 
that  FDA  should  not  set  a  maximum 
number  of  films  that  can  be  read  by  an 
interpreting  physician. 

FDA  agrees.  There  is  nothing  in  the 
MQSA  or  the  ragulations  that 
establishes  such  a  limit 

Section  900.12(a)(lKii)(B)  requires 
interpreting  physicians  to  further 
maintain  their  skills  by  teaching  or 
completing  at  leest  15  Categoiy  I  CME 
credits  in  mammography  in  the 
previous  36  months.  This  training  must 
include  at  least  six  Category  I 
continuing  education  credits  in  each 
mammographic  modalify  used  by  the 
physician.  As  with  the  continuing 
experience  requirement,  FDA  has 
modified  the  language  of  the  proposal  to 
allow  facilities  greater  flexibilify  and 
efficiency  in  tabulating  this  data  for 
interpreting  physicians  working  at  the 
facilify. 

(Comment  216).  Seventeen  commenta 
raised  questions  about  CME  in 
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technologies  that  do  not  £b11  within  the 
scope  of  the  MQSA,  such  as  ultrasound 
or  MRI.  These  comments  asked  whether 
6  hours  of  CME  in  each  of  these  breast 
imaging  applications  is  required  and,  if 
not,  can  such  continuing  education  in 
these  technologies  nevertheless  be  used 
to  satisfy  the  CME  requirements.  Two 
comments  suggested  further 
clarification  of  what  activities  are 
acceptable  as  CME. 

Because  these  tecimologies  arv 
outside  the  scope  cf  the  MQSA,  there  is 
no  requkement  for  a  physician  to  have 
continuing  education  in  them  in  order 
to  qualify  imder  the  MC^A.  CME  in 
such  technologies  may,  however,  be 
applied  to  fulfill  a  portion  of  the 
continuing  edocatian  requirement  if 
that  continuing  education  is  likely  to 
aid  the  physician  in  the  undentanding 
of  mammoyphic  breast  cancer 
detection.  CME  in  uhnaound  and  MRI 
of  the  breast  would  bll  into  this 
category  and  could  be  used  to  fulfill  a 

portion  of  the  r»M»Hntiing  aAnt^Hn^ 

remiirenient 

(Conunent  217).  Several  oommants 
supported  the  requirement  for 
interpreting  physicians  to  obtain  at  least 
15  Category  I  CME  every  3  years.  CXhers 
seeartnH  that  there  was  no  clear  basis  for 
the  requirement  One  comment  stated 
that  the  interim  rule  requiraaaents 
regarding  completicm  of  CME  are 
nnnerwsaariiy  bureaucratic  becsu— 
one's  knowledge  does  not  suddai^ 
expire  vrith  an  arbitrary  deadline.  Two 
comments  maintained  that  the  cost  ■"*< 
number  of  man-hours  required  by  theee 
regulations  is  a  serious  tmrden. 
particularly  considering  that  there  is  no 
scientific  evidence  that  theee  efforts  will 
result  in  improved  medical  care. 
Another  comment  indicated  that 
training  in  each  mammographic 
modality  is  already  part  of  training 
programs  and,  for  the  vast  majority  of 
individuals,  training  is  unnecessary 
because  they  have  been  providing 
services  in  these  modalities  for  many 
years.  This  comment  and  others  asaoted 
that  requirem«its  for  additional 
documentation  of  continuing  education 
is  unnecessarily  burdensome  for 
physicians  who  can  demonstrate  that 
th^  have  completed  an  accredited 
program  and  have  appropriate 
certification. 

PDA  has  been  advised  by  NMQAAC 
and  prolsssional  organizations,  such  as 
ACR.  that  continuing  education  is 
necessary  in  order  to  mamfaiin  skills  in 
an  ever  changing  field  of  medicine.  The 
aisncy  agrees  and  notes  that  the  statute. 
42  U.S.C  263b(fKl)(DHu).  establishee  a 
general  requirement  for  continuing 
education.  FDA  has  required  that  the 
credits  be  Category  I  CME  in  order  to 


ensure  that  continuing  education  is 
more  formal,  can  be  documented,  and 
contributes  to  the  development  of  the 
professional  skills  of  the  physirv  t.  FDA 
believes  that  there  are  many  avenues  for 
obtaining  this  education  and  that  the 
cost  and  man-hours  required  will  not  be 
overly  burdensome  tax  physicians.  This 
requirement,  as  it  relates  to  timeframes 
for  monitoring  compliance,  has  been 
modified  from  the  propoeal  in  a  manno^ 
similar  to  that  for  r^nnHniiJM 
experience.  This  change  will  clarify  tin  t 
facilities  need  not  update  CME  for 
physicians  on  a  daify  or  monthfy  basis. 
FDA  has  evaluated  many  difliarent 
scmarios  for  use  as  averaging  periods 
and  reviewed  this  particular  issue  with 
NMQAAC 

(Comment  218).  Several  commeots 
lecommeaded  that  CMS  be  averaged 
over  a  fixed  S-year  period  rather  man  on 
any  given  day.  FDA  notes  that  under  a 
fixed  3>jraar  period,  physicians  could 
acquire  CME  credits  at  the  beginning  of 
one  period  and  at  the  end  of  the  next, 
resulting  in  a  q»an  of  almost  6  years  in 
which  the  physician  had  not  received 
any  CME. 

FDA  has  concluded  that  the  piesant 
Boating  36-month  period  is  more  likefy 
to  contribute  to  quality  mammography. 
A  floating  36-month  period  eliminetaa 
the  possibility  that  physicians  will  go 
fior  extended  periods  of  time  without 
continuing  education.  At  the  same  time, 
it  stiU  permits  physicians  to  devote  their 
time  to  longer  courses,  when  they  are 
available,  uid  to  update  their  CME 
when  the  best  opportunities  fior  training 
arise,  rsgardlwaa  of  when  that  ofiering  is 
made  within  the  36-month  period. 

(Comment  219).  One  comment 
recommended  that  interpreting 
physicians  be  tested  every  2  years  to 
keep  up  to  date  with  all  '^»«««fl—  in  the 
discipline. 

FDA  believes  that,  at  the  fnesent  time, 
there  is  no  adequate  fwoficiency  test  to 
judge  the  continuing  competency  of 
interpreting  physicians.  For  the 
foreseeable  future,  continuing 
expoience  and  education  requirements 
appear  to  oBa  the  most  satisfactory 
method  for  establishing  compliance 
with  diaee  personnel  standards. 

(Comment  220).  One  comment 
requested  stricter  control  over 
acceptable  ways  for  an  interpreting 
physician  to  obtain  continuing 
education  units  in  mammography.  The 
comment  claimed  that  interpreting 
physicians  who  do  not  attend  actiul 
view  box  classes,  but  get  their  CME  from 
a  syllabus,  have  higher  call  back  ratea 
on  films  that  they  interpret  The 
comment  recommended  that  all 
intaipceting  physicians  he  required  to 


attend  actual  hands-on  training 
seminars. 

FDA  disagrees  with  this  comment 
After  discussion  with  NMQAAC.  the 
agency  believes  that  limiting  continuing 
education  to  hands-on  training  would 
greatly  restrict  the  ability  of  many 
interpreting  physicians  to  obtain  such 
training,  without  providing  a 
documented  corresponding  benefit 
FDA  believes  that  syllabi  and  othw 
types  of  training  can  be  as  beneficial  as 
hands-on  training. 

(Comment  221).  Several  conunents. 
including  some  from  NMQAAC, 
indicated  that  a  bettw  definition  of 
modalify  was  needed.  In  cnder  to  reduce 
any  confusion,  the  term  "modality"  has 
been  changed  to  "mammographic 
modality"  to  emphasize  that  the  term 
does  not  refar  to  nonmammographic 
techniqiies,  such  as  ultrasoimd  or  MRI, 
that  may  be  used  to  examine  the  breast 

Several  comments  stated  that  the 
requirement  for  six  Category  I  CME 
credits  in  each  mammographic  modality 
is  impractical  and  recommended  that 
the  continuing  education  oualification 
be  left  at  15  Category  I  creoits  in  breast 
imaging,  as  required  under  the  interim 
regulations.  The  comments  went  on  to 
say  that  radiologists  do  mwe  than  )ost 
breast  <«""g<"fl  and  that,  in  any  case, 
breast  imaging  courses  do  not  list  their 
cndits  by  mammognphic  modaUfy. 

FDA  believes  that  tne  requirament  for 
six  Catagory  I  CME  credits  in  each 
mammographic  modalify  used  by  die 
interpreting  physician  is  axisistent  wfth 
the  goal  of  m«hit»iiiiTig  expertise.  At  the 
present  time,  th«e  are  onfy  two 
mammographic  modalitiea  available, 
film  screen  and  xeromammography. 
More  than  99.5  percent  of  fariHties  are 
using  only  one  manunographic 
modalify,  namely  film  screen.  Coirmtfy, 
because  there  is  only  one 
mammographic  modalify  ganeraUy 
used,  this  requirement  would  not  create 
an  additional  burden  for  the  vast 
m^orify  oi  phjrsicians.  When  digital 
mammography  becomes  available,  those 
phjrsicians  using  both  film  screen  and 
distal  modalities  would  have  to  acquire 
at  least  six  category  I  CME  credits  in 
each  of  these  mammographic  modalities 
ovar  a  3-year  poiod.  If  three  difiiarent 
mammographic  modalities  become 
available  and  all  three  were  used  by  an 
interpreting  physician,  that  ph3rsician 
would  have  to  accumulate  at  least  IB 
Catagory  I  credits  in  the  previous  36- 
month  period.  6  in  each  mammographic 
modalify.  It  is  true  that  designation  of 
CME  credits  in  mammographic 
modalities  other  than  film  screen  is  not 
commonplace  at  the  present  time. 
However,  as  courses  become  available 
in  diptal  mammography,  the  number  of 


Federal  Ragiater  /  Vol.  62,  ^k).  208  /  Tuesday.  October  28.  1997  /  Rules  and  Regulatioiu      55895 


houn  devoted  to  the  new 
mammographic  modalify  can  be 
documented  by  the  course  sponsors.  In 
the  meantime,  keeping  a  copy  of  the 
program  outiine  listing  the  lecture  titles 
will  serve  as  adequate  dociunmitation 
bx  the  M(^A  inspectors. 

Section  900.1 2(a)(l)(iiUC)  requires 
that,  before  using  a  new  mammographic 
modalify  in  his  or  her  practice,  the 
interpreting  physician  must  have  at 
least  B  hours  of  training  vrith  that 
mammographic  modalify. 

(Comment  222).  Several  comments, 
including  those  from  NMQAAC, 
supported  this  requirement,  while  many 
others  wrantad  additional  clarificatifm  or 
stated  that  8  hours  was  excessive 
because  similar  skills  are  used  in  all 
mammographic  modalities.  Several 
comments  asked  how  this  training  could 
be  obtained  and  documented  in  light  of 
the  fact  that  CME  courses  do  not 
presentiy  provide  such  training  or  give 
certificates  in  such  detail. 

FDA  believes  that  8  hours  of  training 
in  a  new  mammographic  modalify  is  an 
appropriate  baseline.  FDA  agrees  that 
there  is  overlap  in  the  skills  necessary 
to  interpret  studies  done  by  different 
mammographic  modalities.  However, 
there  are  enou^  difiisrences  to  justify 
this  additional  education.  Before  a 
physician  begins  to  interpret  images 
produced  by  a  paiticular 
mammographic  modalify,  the  agency 
believes  that  the  physician  should  Iwve 
specific  training  in  the  interpretation  of 
such  images.  Until  new  mammographic 
modalities  become  widely  avail^le, 
there  may  be  a  paucify  of  formal  C^ifE 
courses  giving  such  instruction.  FDA 
recognizes  this  and,  therefore,  has  not 
required  that  this  be  Category  1  CME. 
This  will  allow  other  entities,  such  as 
equipmffiit  manufacturers,  to  supply  the 
initial  training.  In  this  iray.  phjrsicians 
and  other  personnel  will  be  able  to 
obtain  the  required  8  hours  of  training 
from  sources  intimately  associated  with 
the  new  equipment  th^  will  be  using. 
Formal  category  I  CME  courses  will  also 
be  accepted.  As  mentioned  previously, 
for  those  courses  that  do  not  list  the 
CME  by  mammo^aphic  modalify,  the 
program  outline  can  serve  as 
documentation  of  how  much  time  was 
spent  in  the  new  manunograi^uc 
modalify. 

(Comment  223).  Many  comments 
interpreted  this  requirement  to  mean 
that  physicians  must  receive  8  hours  (rf 
CME  credit  in  xeromammography, 
which  is  now  used  very  infrequentfy. 
These  comments  misinterpreted  this 
requirement,  which  applies  only  when 
a  physician  begins  using  a 
mammographic  modalify  in  which  he  or 
she  has  not  been  previously  trained. 


Because  xeromammography  is  seldom 
used  today,  it  would  be  extremely 
imlikely  for  an  interpreting  physician  to 
begin  using  this  mammographic 
modalify  for  the  first  time.  It  would  onfy 
be  in  this  unlikely  circumstance  that  the 
interpreting  physician  would  have  to 
obtain  8  hours  of  xeromammographic 
training. 

(Comment  224).  One  comment 
suggested  that  in  addition  to  this 
requirement,  the  physician  should  alao 
be  required  to  interpret  a  specified 
immbiar  of  mammograms  fnnn  the  new 
modalify  under  the  supervision  of  a 
qualified  interpreting  physician  before 
independent  interpretation. 

FDA  does  not  support  this  additional 
requirement  While  supervised 
interpretation  mi^t  benefit  interpreting 
ph]rsicisns  who  begin  using  a  new 
modalify,  the  agency  does  not  believe 
this  qualification  neiads  to  be  mandated 
for  physicians  who  are  already 
experienced  in  interpreting 
iiu»n>miigiTifYiff  through  another 
mammogr^hic  modalify.  Such  a 
reqniremoat  could  hinder  the 
introduction  of  new  mammographic 
modalities  by  raising  the  cost  of  initial 
training  and  sigaificantfy  reduciiw 
access. 

With  the  concunence  of  NMQAAC, 
§  900.12(aXlXii)(D)  wa»added  to  die 
final  regulations  to  clarify  that  CME 
eemed  by  teaching  a  particular  course 
could  be  counted  only  once  towards  the 
15  credits  for  an  interpreting  physician 
under  §  900.12(aHlMii)(B). 

Section  90Q.12(a)(lKiii)  establishes 
exemptions  from  certain  personnel 
requirements  far  interpreting  i^ysicians 
in  specific  cases.  Section 
90Q.12(aKlHiiiMA)  exempts  physicians 
who  qualifiednuid^  the  interim 
regulations  from  the  new  and  additional 
initial  requiremmts  in  §  900.12(aMlKi): 
The  additional  month  of  training  for 
physicians  using  the  alternative 
padiway:  the  additional  20  hours  of 
CME;  and  the  requirement  that  15 
Category  I  CME  credits  must  have  been 
acqtiired  in  the  3  years  immediately 
before  qualifying  as  an  interpreting 
physician.gill(Comment  225).  One 
comment  opposed  "grand  parenting"  of 
interpreting  pfa]rsicians  who  qualified 
under  the  intraim  regulations  because  of 
the  "minimal  standards"  required  under 
the  intfflim  regulations.  Another 
comment  agreed  nvith  die  regulation  as 
written. 

In  order  to  ensure  continuing  and 
uninterrupted  availabilify  of 
mammographic  services  and  because 
FDA's  inspections  over  the  past  2  years 
do  not  demonstrate  problems  with  these 
phjrsicians,  FDA  is  permitting  those 
inteipietmg  physicians  who  giuilifUti 


under  the  interim  regulations  to 
continue  to  interpret  mammograms, 
provided  that  they  fnaintaifi  the 
continuing  experience  and  education 
requirements  in  $900.12(aMl)(ii).  As  < 
discussed  in  connection  with  other 
personnel  requirements,  the  agency  has 
detomined  that  qualifying  standards 
should  be  raised  as  new  personnel 
qualify  in  the  future  because  of 
increesingly  complex  and  rhanging 
technologies.  The  agency  has  also 
concluded  that  the  need  for  continued 
availabilify  of  services,  fairness  to 
juacticing  persoimel,  and  the 
romplianre  record  of  fadlitios  with  die 
MQSA  over  the  past  yean  justify 
permitting  personnel  who  qualified 
under  die  interim  r^ulations  to 
continue  to  practice.  FDA  believes  the 
final  rule  strikes  the  proper  balam» 
smnng  these  considerations  and  is  in 
the  bmt  interest  of  the  public  health. 

Section  9e0.12(BKlXiii)(B)  estabtiahes 
another  exemption  in  response  to 
mnrenris  raised  by  membisrs  of 
N^^AAC  and  others  that  the  initial 
experience  requirement  in 
§  900.12(aXlXi)(D)  may  pose  a  problem 
for  residency  programs  that  schedule 
mammography  rotations  earlier  than  the 
final  6  months  in  the  residency 
program.  Instead  of  requiring  the  initial 
reading  experience  to  becompleted  in 
the  last  6  months  prior  to  initial 
qualification,  this  provision  has  been 
amended  to  permit  some  residents  to 
satisfy  the  requirement  by  having 
interpreted  at  least  240  mammognphic 
examinations  under  the  direct 
supervision  of  an  interpreting  physician 
in  any  6-month  period  during  the  last  2 
yean  of  the  residency.  This  ncemption 
is  available  only  to  those  residents  who 
succeasfully  become  board  certified  at 
the  "first  allowrable  time."  which  means 
the  earliest  opportunify  provided  by  an 
digible  certifying  board.  The  physician 
who  qualifies  for  this  exemption  would 
become  responsible  for  folfilling  the 
continuing  education  and  experience 
requirements  of  §  900. 1 2(aX  1  Hii) 
beginning  on  the  date  of  that  ph3rsician*s 
board  certification  in  diagnostic 
radiology,  provided  the  other  initial 
requirements  are  satisfied.  If  the 
physician  does  not  become  board 
certified  at  the  first  allowable  time  by 
the  certifying  board,  the  exemption  does 
not  apply  and  the  physician  must 
interpret  240  mammographic 
examinations  under  the  direct 
supervision  of  an  interpreting  ph3r8ician 
within  a  period  of  6  months 
immediately  pricw  to  initial  qualification 
as  an  interpreting  physician. 

(Comment  226).  Several  comments 
said  that  this  exemption  wes  still  too 
rei&ictiveapd  reoonmiended  that  the 
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requiremmit  be  expanded  to  allow 
reading  at  any  time  during  the 
residency,  rather  than  within  the  final  2 
years.  Some  believed  the  requirement 
was  too  stringent  because  the  exemption 
was  available  only  to  those  residents 
who  became  board  certified  at  the  "first 
allowable  time."  One  comment  asserted 
that  residents  who  did  not  pass  the 
boards  at  the  first  allowable  time  were 
no  less  qualified  to  perform 
mammography  than  the  resident  who 
successfully  completed  the  boards, 
unless  the  phjrsidan  fslled  the 
mammographv  section. 

After  conaiaering  these  comments, 
PDA  has  concluded  that  the  final 
regulations  provide  sufficient  flexibility. 
The  exemption  pennits  residents  to 
interpret  the  required  number  of 
mammograms  in  any  &-aionth  period 
during  the  last  2  years  of  their  residency 
program,  as  long  as  they  become  board 
certified  the  first  time  they  are  eligible. 
This  allows  residency  programs 
flexibility  in  scheduiing  thiair  residents 
and  prevents  the  scenario  of  having  all 
senior  residents  doing  their 
mammography  rotation  during  the  same 
6-month  period.  FDA  believes  that 
mammography  interpretations 
performed  more  than  2  years  before 
completion  of  a  residency  program  are 
not  recent  enough  to  qoalify  as  initial 
experience,  even  in  the  situation  where 
residents  become  board  certified  at  the 
first  allowable  time.  FDA  expects  that 
the  2-year  time  period  will  allow 
participants  in  vktually  all  residency 
(Kograms  to  comply  with  the  regulation. 
A  baseline  standard  In  generai  radiology 
would  be  ensured  by  the  hct  that 
residents  qualifying  for  this  exemption 
would  have  passed  their  certification 
boards,  including  the  mammography 
section.  Those  residents  not 
successfully  completing  their  board 
certification  at  the  first  allovrable  time 
would  not  be  eligible  for  this 
exemption. 

(Comment  227).  Several  comments 
stated  that  this  exemption  should  be 
revised  to  allow  an  individual 
completing  a  radiology  residency 
program  and  piugiessing  on  to  a  1-year 
mllowship  to  qualify  uxtder 
8900.12(aKlXiii)(B). 

FDA  disagrees  and  believes  that 
meeting  the  initial  requiremotts  and 
qualifying  for  this  exemption  is 
independent  of  any  additional  training 
the  individual  may  obtain.  As  discussed 
previously  in  connection  with 
continuing  experience  requirements, 
FDA  believes  it  is  in  the  bsst  interest  of 
public  health  that  interpreting 
physicians,  including  radiology  fellows 
who  have  been  outside  the  field  of 
mammography,  have  relatively  recent 


experience  before  beginning  or 
reeiiming  independent  Lnterpretation. 

Section  900.12(a)(l)(iv)  provides  a 
method  for  physicians  to  reestablish 
their  qiialifications  as  Interpreting 
physicians  in  the  event  they  do  not 
mwintain  the  continuing  experience  or 
education  requirements.  Section 
900.12(aKl)(ivHA)  requires  the 
physician  who  has  failed  to  meet  the 
continuing  experience  requirement  to 
intwpret  or  multi-read  either  240 
mammographic  examinations  or  enough 
mammographic  examinations  to  bring 
the  physician's  total  up  to  960  for  the 
prior  24  months,  whichever  is  less. 
These  interpretations  shall  be  under  the 
diiect  supervision  of  an  interpreting 
physician  and  occtir  within  the  6 
months  immediately  prior  to  resuming 
independent  interpretation.  This  section 
was  modified  from  the  original  proposal 
to  be  consistent  %vith  policies  tlat  have 
been  successfully  implemented  under 
the  interim  regulations  to  deal  with 
physicians  who  need  to  reestablish  their 
qualifications. 

Section  g00.12(aXl)(ivKB)  requires 
physicians  who  have  not  maintained  the 
continuing  education  requirement  to 
obtain  a  sufficient  number  of  Category  I 
CME  credits  in  mammography  to  bring 
their  total  up  to  the  required  15  credits 
in  the  previous  36  m<mths.  A  physician 
who  fails  to  maintain  continuing 
experience  or  education  requirements 
may  not  serve  as  an  interpreting 
physician  until  he  or  she  reestablishes 
those  qualifications. 

(Comment  228).  Two  comments  stated 
that  then  should  be  s  penalty  for 
physicians  who  do  not  meet  the 
requirements  in  the  appropriate 

FDA  believes  that  temporary 
disqualification  from  independent 
interpretation  is  the  most  effective  and 
appropriate  penalty  in  these  situations, 
llie  purpose  of  the  regulations  is  to 
ensure  that  personnel  meet  baseline 
standards.  Under  the  final  regulations, 
physicians  who  do  not  maintain  the 
required  numbw  of  interpretations  or 
earn  the  necessary  CMS  credits  must 
cease  independent  interpretation  of 
mammograms  until  such  time  as  they 
complete  a  sufficient  number  of 
supervised  interpretations  or  CME  to 
meet  the  requirements.  This  is  the  best 
way  to  protect  the  public  health.  FDA 
disagrees  writh  the  comment  that  the 
physician  should  be  penalized  in  some 
additional  manner  for  not  having 
maintained  the  continuing 
requirements. 

c.  Radiologic  technohgistB 
§900.12(a)(2} 

FDA's  interim  and  final  regulations 
for  radiologic  technologists  perfcvming 


mammography  both  seek  to  ensure  tiiat 
technologists:  (1)  Possess  adequate 
general  qualifications  for  performing 
radiologic  examinations;  (2)  possess 
adequate  specific  qualifications  for 
performing  mammography 
examinations;  and  (3)  maintain  these 
qualifications  over  time.  The  changes 
from  the  interim  regulations  to  the  final 
regulations  were  primarily  clarifications 
with  some  additional  requirements  to 
address  concrans  that  became  appcuent 
as  the  intfflim  regulations  were 
implemented.  In  response  to  comments 
on  the  proposed  rule,  a  number  of 
changes  have  been  made.  A  "grand 
parenting"  provision  has  been  added  to 
qualify  those  technologists  who  met  the 
interim  requirements  as  fulfilling  the 
initial  training  and  experience 
requirements  of  the  final  regulations. 
The  final  regulations  also  relax  the 
requirements  that  had  been  proposed  for 
tr^ning  specific  to  imaging  patients 
with  implants  and  reduce  the  number  of 
supervised  examinations  that  have  to  be 
performed  as  part  of  the  initial 
requirements  and  to  "requalify"  in  casea 
where  the  continuing  experience 
requirement  has  not  been  met  The 
following  changss  are  discussed  in 
coimection  with  the  specific  provisions. 

The  general  issue  tlut  drew  the  most 
comments  %vas  the  question  of  whether 
a  "grand  parenting"  clause  should  be 
addisd  for  presently  practicing 
technolo^ts. 

(Comment  229).  Over  30  comments 
urged  that  technologists  ifi^o  met  the 
qualification  requirements  of  the 
interim  regulations  should  be  deemed  to 
meet  those  of  the  final  regulations.  An 
additional  six  comments  urged  that 
techncriogists  who  have  earned  the 
advanced  certificate  in  mammography 
from  the  American  Registry  of 
Radiolo^c  Technologists  (the  ARRT(M)) 
should  be  accepted  as  meeting  the  final 
regulations. 

(Comment  230).  Three  comments 
recommended  that  either  40  houn  at 
training  or  20  hours  and  the  ARRT(M) 
be  the  basis  fta  grand  parenting,  while 
another  comment  urged  that  "yean  of 
agq)erience"  be  the  basis  for  ^and 
parenting.  Memben  of  NMQAAC  also 
recommended  the  addition  of  a  limited 
grand  parenting  provisioiL  Specifically, 
NMQAAC  recommended  limiting  grand 
parenting  to  technologists  who  met  the 
initial  training  requirements  of  the 
interim  regulatfons  by  receiving  40 
houn  of  training  or  tmming  the 
ARBTtM)  (two  of  the  several  options 
that  FDA  had  accepted  under  the 
interim  regulations)  and  who  had  also 
pnrformed  at  leest  100  examinations. 

Many  conunents  expressed  concwn 
that,  without  grand  parenting  of  present 
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technologists,  there  would  be  no  one 
qualified  to  practice  under  the  final 
regulations  without  more  training.  The 
conunents  asserted  that  these  training 
demands  would  be  expensive,  disrupt 
facility  routine,  and  overwhelm  the 
training  resources  available  to 
technologists.  Some  of  the  comments 
further  argued  that  there  would  be  no 
one  qualified  to  provide  this  training. 

The  agency  has  been  persuaded  by  the 
comments  it  received  and  the  advice  of 
NMQAAC  that  "grand  parenting" 
'  provisions  should  be  added  to  the 
technologist  requirements.  Under  the 
final  regulations  technologists  who  have 
met  the  requirements  of  §  900.12(a)(2)  of 
the  interim  regulations  by  the  effective 
date  of  the  finial  regulations  will  be 
considered  to  have  met  the  initial 
mammography  training  and  experience 
requirements  in  the  new  regulations. 
Section  900.12(a)(2)(ii)  of  the  final 
regulations  has  been  revised  to  reflect 
this.  This  change  will  achieve 
consistency  with  grand  parenting 
provisions  already  existing  for  the  other 
persoimel  groups.  Although  FDA 
believes  that  there  are  many 
technologists  presently  practicing  who 
will  meet  the  requirements  of  the  final 
rule,  this  change  will  ensure  that  there 
will  be  an  adequate  number  of  qualified 
personnel  to  perform  examinations  and 
teach  new  technologists  after  the  final 
regulations  become  effective. 

FDA  did  not  extend  this  grand 
parenting  to  the  continuing  education 
and  experience  requirements  of 
§  900.12(a)(2)(iii)  and  (iv).  Because  these 
are  ongoing  requirements  intended  to 
ensure  that  technologists  keep  their 
skills  sharp  and  their  knowledge  up-to- 
date,  past  qualifications  can  not  be  used 
to  meet  these  requirements.  Similarly, 
FDA  did  not  include  the  general 
licensing  or  certification  requirement 
established  by  §  900.12(a)(2)(i)  as  a 
qualification  that  could  be  grand 
parented.  Because  the  license  or 
certificate  has  to  be  renewed  on  a 
periodic  basis,  fulfilling  this 
requirement  in  the  past  cannot  justify 
exempting  technologists  from  the  need 
for  futiue  renewal. 

On  the  other  hand,  FDA  has  declined 
to  adopt  the  limitations  on  grand 
parenting  proposed  by  NMQAAC. 
Under  the  interim  regulations,  FDA  has 
accepted  a  number  of  ways  for 
technologists  to  meet  the  initial 
mammography  qualifications. 
Successfol  completion  of  40  houn  of 
training  or  the  ARRT(M).  the  exclusive 
methods  recommended  by  NMQAAC, 
are  only  two  of  these  ways.  Other  ways 
technologists  have  been  accepted  as 
meeting  the  initial  training  requirement 
include  obtaining  a  mammography 


certificate  from  the  States  of  California, 
Arizona,  and  Nevada  and  successfully 
passing  a  comprehensive  training  course 
that  is  less  than  40  houra  in  lengUi  but 
meets  other  rigorous  criteria.  S^l  other 
technologists  have  been  accepted  as 
qualified  after  a  case-by-case  evaluation 
of  their  qualifications.  FDA  estimates 
that  as  many  as  several  thousand 
technologists  might  be  disqualified  if 
the  NMQAAC  recommendation  was 
accepted,  creating  a  potentially  serious 
impact  on  access  to  mammography,  and 
individual  hardship.  FDA  has  no 
evidence  to  indicate  that  these 
technologists  as  a  group  are  performing 
inadequately  and,  therefore,  has 
retained  them  within  the  scope  of  the 
grand  parenting  provision. 

The  requirements  of  §  900.12(a)(2Hi) 
are  intended  to  provide  some  assurance 
that  the  radiologic  technologist  is 
qualified  to  perform  radiologic 
examinations. 

(Comment  231).  Two  comments 
supported  this  requirement  as  written, 
but  others  suggested  various  changes. 

Over  20  conunents  stated  that 
technologists  should  be  required  to  be 
licensed  in  "the"  State  in  which  they 
were  practicing  or,  at  least,  if  they  met 
§  900.12(a)(2)(i)  through  a  State  license, 
that  it  should  be  a  license  in  "the"  State 
of  practice.  A  related  comment 
suggested  that  FDA  require 
technologists  to  meet  State  requirements 
that  are  as  stringent  as  FDA's. 

FDA  has  not  accepted  the  suggestions 
made  by  these  conunents  for  a  number 
of  reasons.  Firat,  the  statute  provides 
that  technologists  be  given  a  choice 
between  State  licensiue  or  certification 
by  a  professional  body  (42  U.S.C.     . 
263b(f](l)(C)(i))  and  the  law  also 
requires  that  the  license  be  fiom  a  State, 
not  "the"  State  of  practice.  FDA  can  not 
limit  the  choices  established  by  the 
statute  and  notes,  in  addition,  that  some 
States  do  not  have  technologist 
licensure.  FDA  also  believes  it  to  be 
beyond  the  authority  conferred  upon  it 
by  the  MQSA  to  stipulate  State 
licensure  requirements. 

(Comment  232).  One  comment 
reconunended  that  there  should  be 
national  licensing  of  mammography 
technologists. 

FDA  does  not  believe  that  the  MQSA 
contemplated  the  establishment  of  a 
national  licensing  requirement  to 
replace  State  standards  and  procedures. 
The  statute's  specific  reference  to  State 
licensing  as  an  alternative  requirement 
supports  this  conclusion  (42  U.S.C. 
263b(f)(l)(C)(i)(I)). 

(Comment  233).  With  respect  to 
certification,  one  comment  urged  that 
the  general  certification  be  limited  by 
regulation  to  that  of  ARRT. 


FDA  agrees  that  ARRT  general 
certification  meets  the  requirements  of 
§900.12(a)(2)(I)  and,  in  feet,  this  is 
presently  the  only  certification  accepted 
by  the  agency  for  this  purpose. 
However,  as  discussed  in  the  proposal, 
FDA  does  not  want  to  codify  a  list  of 
eligible  certifying  bodies  because  that 
will  restrict  its  abilify  to  add  or  delete 
organizations  in  a  timely  manner  (See 
61  FR  14900). 

(Comment  234).  Two  comments 
suggested  that  FDA  require  certification 
bodies  to  establish  a  special 
mammography  certification  program 
based  upon  6  months  of  training  as  an 
alternative  to  the  general  certification  or 
licensing  requirement 

FDA  does  not  believe  that  this  is 
necessary.  Certification  bodies  are  fiee 
to  establish  alternative  programs  and 
expand  existing  ones  and  FDA  will 
evaluate  such  programs  on  a  case  by 
case  basis.  However,  the  increased  level 
of  training  contemplated  by  this 
suggestion  may  not  justify  the  cost 
Similarly,  although  FDA  believes  that 
the  suggestion  in  another  conunent  that 
technologists  be  required  to  watch 
radiologists  read  films  8  houra  every  6 
months  to  improve  "rapport"  may  be 
useful  training,  FDA  has  no  evidence 
that  the  expected  benefit  would  warrant ' 
mandating  such  a  requirement 

The  provisions  of  §  900.12(aM2)(ii)  are 
intended  to  provide  some  assurance  that 
technologists  possess  adequate 
qualifications  specific  to  mammography 
before  beginning  to  perform 
manunography  examinations. 

(Comment  235).  One  issue  related  to 
these  requirements  drew  several 
hundred  comments,  the  largest  number 
received  on  any  part  of  the  proposed 
regulations.  This  issue  was  the  value  of 
earning  the  ARRT(M)  in  meeting  the 
specific  mammography  requirements  for 
radiologic  technologists.  Unfortunately, 
over  80  percent  of  these  comments, 
consisting  primarily  of  multiple  copies 
of  8  or  10  similar  form  letten,  were 
based  on  a  misundentanding  conveyed 
by  an  article  in  a  journal  that  is  widely 
distributed  to  mammography  fecilities. 
Many  conunents  were  based  on  an 
impression  gained  from  this  article  that, 
because  the  ARRT(M)  was  not 
mentioned  specifically  in  the 
regulations,  it  would  have  no  weight  in 
meeting  the  requirements.  Some 
comments  even  indicated  a  belief  that 
FDA  would  somehow  "take  away"  the 
certification  that  the  authora  of  the 
comments  had  worked  so  hard  to 
obtain. 

The  authors  of  these  comments 
unfortunately  did  not  underatand  that 
the  ARRT(M)  has  been  given  great 
weight  under  the  interim  regulatioiu  as 
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evidence  that  the  technologist  is 
adequately  qualified,  even  though  it  is 
not  mentioned  explicitly  in  those 
regulations.  In  £act,  none  of  the  large 
number  of  certificates  or  training 
programs  that  FDA  has  accepted  to  meet 
part  or  all  of  the  personnel  training 
requirements  are  mentioned  in  the 
interim  regulations.  FDA,  moreover, 
stressed  in  the  proposed  regulations  that 
the  agency  has  "recognised  the  value  of 
training  hours  required  for  ARRT 
special  certification"  and  intends  to 
continue  to  do  so  (61  FR  14094). 
Specific  mention  of  a  credential  in  the 
regulations  is  not  necessary  for 
acceptance  and,  as  discussed  earlier,  the 
agency  has  concluded  that  codifying 
particular  organizations  or  programs 
will  hamper  the  agency's  abilify  to 
evaluate  training  programs  on  a  casa-by- 
case  basis  and  to  make  timely  changes 
in  the  acceptance  of  such  training  (61 
FR  14900. 14904). 

FDA  regrets  the  distress  this 
misunderstanding  has  caused  many 
technologists  and  has  contacted  as  many 
of  the  authors  of  these  comments  as 
possible  to  ease  their  concerns  over  the 
issue.  The  agency  also  has  offered  to 
work  with  the  journal  and  the  author  of 
the  article  to  ensure  greater  accuracy  in 
future  articles  on  the  MQSA 
requirements.  The  journal  has  published 
the  FDA  correction  of  the  article  in  an 
attempt  to  dispel  this  misimderstanding. 

(Comment  236).  Some  of  the 
comments  received  about  the  ARRT(M) 
made  specific  suggestions  as  to  what 
t3rpe  of  recognition  it  should  receive. 
Nearly  150  comments  expressed  the 
opinion  that  the  ARRT(M)  should  be 
required  of  all  technologists  doing 
mammography,  while  over  40  more 
stated  that  it  should  be  required  in 
association  with  other  training. 

While  FDA  recognizes  the  great  value 
of  the  ARRT(M)  and  intends  to  continue 
to  accept  it  towards  meeting  the  40-hour 
requirement  for  radiologic  technologists, 
the  agency  will  not  designate  that 
particular  certificate  as  a  required  or 
exclusive  standard.  FDA  has  no  basis  for 
establishing  the  ARRT(M)  as  the  only 
way  of  demonstrating  training  in 
mammography.  Furthermore,  before  a 
technologist  can  earn  the  ARRT(M),  she 
or  he  must  first  earn  general 
certification  from  the  ARRT.  The  MQSA 
establishes  that  technologists  have  two 
alternative  routes  for  general  radiologic 
training:  Either  State  licensure  or 
certification  by  an  approved 
profiBssional  group  (42  U.S.C. 
263b(fKl)(CHi)).  If  FDA  were  to  require 
the  ARRT(M),  it  would  eCfoctively 
eliminate  the  State  licensure  route  to 
general  qiiaiification,  in  contradiction  to 
the  statuary  provisions. 


(Comment  237).  Over  50  comments 
urged  that  the  AliRT(M)  be  accepted  as 
an  alternative  to  the  40  hours  of  training 
required  by  §900.12(a)(2)(ii).  This  also 
was  the  recommendation  of  NMQAAC 
members  at  the  January  1997  meeting, 
although  at  earlier  meetings  NMQAAC 
had  recommended  that  the  ARRT(M)  be 
accepted  as  equivalent  to  only  20  hours 
of  training.  One  comment  questioned 
the  value  of  the  ARRT(M).  based  on  the 
opinion  that  the  examination  that  must 
be  passed  to  receive  the  ARRT(M)  was 
not  sufficiently  specific  to 
mammography. 

FDA  will  not  accept  the  ARRT(M)  in 
lieu  of  the  40  hours  of  training  required 
by  §  900.12(a)(U).  The  ARRT  itself  has 
recognized  earning  the  ARRT(M)  as 
equivalent  to  24  hoius  of  training.  FDA 
does  not  have  a  basis  for  disagreeing 
with  this  evaluation  by  the  sponsoring 
organization  and.  in  most 
circumstances,  intends  to  evaluate  the 
ARRT(M)  as  equivalent  to  24  training 
hours.  FDA  also  notes  that  the 
performance  of  clinical  examinations  is 
a  required  component  of  the  40  hours  of 
traii^  required  under  §  900.12(aK2)(ii) 
of  the  final  rules.  FDA  has  been 
informed  by  members  of  NMQAAC  and 
others  that  technologists  can  and  do 
pass  the  test  for  receiving  the  ARRT(M) 
without  having  performed  any 
mammography  examinations.  For  these 
reasons,  although  FDA  did  accept  the 
ARRT(M)  as  meeting  the  interim 
regulation  requirement  to  have  training 
"specific  to  mammography,"  and  will 
continue  to  do  so  until  the  efiiective  date 
of  the  final  regulations,  the  ARRT(M) 
will  not  be  considered  equivalent  to  the 
final  requirement  of  40  hours  of 
training,  which  must  include  the 
performance  of  examinations. 

(Comment  238).  Over  100  comments 
urged  that  the  ARRT(M)  be  accepted  as 
meeting  at  least  part  of  the  40-hour 
training  requirement  of 
S900.12(aK2)(ii).  Another  27  comments 
made  suggestions  for  the  number  of 
hours  for  which  it  should  be  accepted, 
with  the  numbos  varying  from  5  to  30 
hours. 

FDA  agrees  diat  the  ARRT(M)  is 
acceptable  for  meeting  part  of  the 
traiiiing  requirement.  Also,  as  already 
noted,  the  agency  intends  to  accept  the 
ARRFs  estimate  of  the  amoimt  of 
training  represented  by  its  approved 
programs,  unless  there  is  evidence,  now 
or  in  the  future,  that  suclv acceptance  is 
not  warranted.  Thus,  the  ARRT(M) 
ordinarily  will  be  accepted  as  meeting 
24  hours  of  the  40-hour  training 
requirement  and  the  agency  reiterates 
that  the  fact  that  the  ARRT(M)  is  not 
specifically  mentioned  in  the 


regulatigns  does  not  preclude  this 
acceptance. 

(Comment  239).  A  nuinber  of  other 
comments  addressed  whether  40  hours 
of  training  was  an  adequate  and 
appropriate  amount  to  provide 
reasonable  assurance  of  quality 
mammography.  Twenty  comments 
stated  that  it  was  a  reasonable  amount 
Three  comments  asserted  that  the 
amoimt  of  training  was  excessive  or 
even  that  training  in  mammography  was 
not  needed.  An  additional  comment  was 
concerned  about  the  impact  of  the 
tequirement  on  small  facilities. 

m  response  to  these  comments,  the 
agency  notes  that  training  for  radiologic 
technologists  specific  to  manunography 
is  required  by  the  statute.  The  agency 
also  notes  that  nearly  all  technologists 
who  have  met  the  interim  regulations, 
whether  at  small  or  large  facilities,  have 
already  obtained  40  hours  of  training  or 
close  to  it  without  a  noticeable  adverse 
impact  on  the  fecilities.  Some  portion  of 
these  comments,  and  seven  othera,  may 
have  been  based  on  the  mistaken  belief 
that  the  40  hours  was  required  to  be  in 
addition  to  any  previous  training  in 
mammography.  The  grand  parenting 
provision,  which  provides  that  meeting 
the  interim  regulations  will  qualify 
individuals  as  meeting  the  iiiitial 
training  requirements  under  the  final 
regulations,  should  alleviate  some  of 
these  concerns. 

On  the  other  hand.  14  conunents 
stated  that  40  hours  of  training  was 
inadequate.  Several  of  these  made 
suggestions  for  higher  levels  of  training, 
ranging  up  to  480  hours  and  including 
the  performance  of  200  examinations. 
The  preponderance  of  the  comments, 
however,  seemed  to  support  the  figure 
of  40  hours  of  training.  This  amoimt  %vas 
originally  recommended,  and  is  still 
supported,  by  NMQAAC.  In  the  absence 
of  any  ciirrent  evidence  that  40  houra.of 
training  are  insufficient,  FDA  believes 
that  no  change  needs  to  be  made  in  this 
number  of  hours. 

(Comment  240).  A  number  of 
conunents  addressed  instructor 
qualifications.  Concerns  mentioned 
earlier,  namely,  that  there  would  be  no 
qualified  instructors,  have  been 
addressed  in  part  by  the  grand  i>arenting 
provisioiL  Thirteen  other  conunents 
asked  for  more  clarification  as  to  who 
would  be  a  qualified  instructor  or 
suggested  listing  specific  categories  of 
individuals  who  would  be  qualified. 

FDA  believes  that  the  new  definition 
of  qualified  instructor  in  §900.2(oo)  will 
address  these  concerns.  Because  of  the 
wide  variety  of  individuals  who  have 
expertise  to  provide  the  various 
segments  of  the  technologist  training, 
the  agency  wrote  this  de&iition  writh 
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the  goal  of  describing  certain  groups 
that  can  be  identified  as  qualified  at  this 
time,  while  retaining  the  flexibility  to 
accept  other  individuals  on  a  case-by- 
case  basis. 

(Comment  241).  Three  comments 
urged  that  the  training  be  required  to  be 
Category  A,  but  another  comment  said 
that  such  a  requirement  would  make  it 
difficult  for  a  Cacility  to  find  courses  to 
qualify  new  technologists. 

NMQAAC  also  did  not  reach  a 
consensus  on  this  issue.  Although  FDA 
has  decided  to  accept  only  Category  I 
training  as  meeting  the  interpreting 
physician  requirements,  the  agency  does 
not  believe  that  a  similar  step  is  needed 
in  the  technologist  area.  In  contrast  to 
the  situation  with  physician  Category  I 
and  n  training,  the  distinction  between 
Category  A  and  B  is  based  upon  whether 
or  not  prior  approval  by  a  recognized 
group  has  been  obtained,  not  on  the 
type  of  training.  Thus,  the  concerns  that 
led  the  agency  to  restrict  physician 
training  to  Category  I  do  not  apply  in 
the  technolo0st  situation. 

Similarly.  FDA  does  not  believe  that 
it  is  necessary  to  require  the  40  hours  of 
training  to  be  "graduate"  training  that  is 
taken  after  the  technologist  meets  the 
requirements  of  §  900.12(a)(2)(i).  as 
suggested  by  one  comment  FDA  is 
unaware  of  any  reason  to  believe  that 
the  mammography  training  received  as 
part  of  the  technologist's  basic  training 
cturiculum  is  unacceptable. 

(Conunent  242).  Four  conunents  were 
critical  of  the  concept  of  continuing 
education  courses,  stating  that  students 
"sleep  through  them"  and  that  they  are 
only  "money-makers"  for  the  training 
providers. 

While  abuses  of  these  types  may  exist, 
FDA  believes  that  the  great  majority  of 
training  providers  are  sincerely 
interested  in  providing  training  that  will 
improve  medical  care  and  that  the  great 
majority  of  students  are  equally 
interested  in  learning  as  much  as 
possible  from  their  training. 

(Comment  243).  Another  large  group 
of  comments  addressed  the  specific 
requirements  included  in 
§900.12(a)(2)(ii).  Nine  conunents 
suggested  the  addition  of  more  subjects 
to  those  required  to  be  included  in  the 
40  hours  of  training.  Specific 
suggestions  included  techrucal  factors, 
film  evaluation  and  critique,  pathology, 
mammography  of  disableid  women,  and 
communication  with  patients.  Three 
other  comments  supported  the  proposed 
inclusion  of  the  topics  of  positioning 
and  qualify  assiuance. 

FDA  agrees  that  the  topics  suggested, 
and  probably  many  others,  could  be 
valuable  components  of  technologist 
training.  Some,  in  fact,  are  subsumed 


under  the  topics  proposed  and  finalized 
under  §900.12(a)(2)(u)(A).  However,  the 
agency's  intention  was  to  limit  this  list 
in  the  regulation  to  only  the  subject 
areas  most  central  to  the  qualify 
performance  of  mammography 
examinations  in  order  to  maximize 
flexible  and  individualized  training. 
FDA  has  added  only  imaging  of  patients 
with  breast  implants  to  the  list  of 
required  topics,  for  reasons  discussed 
below.  The  final  regulation  includes  the 
words  "but  not  necessarily  limited  to" 
to  clarify  that  training  in  other  areas  also 
could  be  included  in  the  40  houra  as 
long  as  the  basic  areas  are  covered.  The 
agency  intends  to  make  additional 
information  available  on  training 
programs  and  subjects  that  can  satisfy 
this  requirement 

At  its  January  1997  meeting. 
NMQAAC  reconsidered  a 
recommendation  it  made  earlier  and 
advised  that  FDA  amend  the  proposed 
regulations  to  require  the  initial 
experience  requirement  of 
§900.l2(a)(2)(ii)(B)  to  be  in  addition  to 
the  40  houra  of  training  instead  of  part 
of  the  training,  as  was  proposed.  FDA 
did  not  receive  any  other  comments 
making  this  recommendation.  After 
considering  the  advice  of  NMQAAC.  the 
agency  has  decided  to  retain  the 
proposed  requirement  without 
amendment.  FDA's  experience  in 
implementing  the  MQSA  over  the  past 
years  has  not  provided  evidence  that  the 
significant  increase  in  the  training  hours 
(approximately  50  percent  over  the 
proposal)  that  would  result  from 
NMQAAC's  recommendation  is 
warranted. 

(Conunent  244).  Several  other 
^conunents  asked  for  clarification  about 
whether  previous  training  could  be 
counted  towards  the  mammography 
requirement  or  expressed  concern  about 
current  technologists  having  to  repeat 
their  training.  As  explained  previously, 
under  the  grarui  parenting  provision 
that  has  b^n  added,  radiologic 
technologists  who  have  previously 
qualified  under  the  interim  regulations 
will  be  deemed  to  have  met  the  initial 
persoimel  requirements  and  will  not 
have  to  repeat  training  for  that  purpose. 

Section  900.12(a)(2T(ii)(B)  requires 
that  performance  of  clinical 
examinations  under  direct  supervision 
of  a  qualified  individual  be  part  of  the 
initial  training.  This  requirement  was 
intended  to  be  parallel  to  the 
requirement  that  existed  for  interpreting 
physicians  under  the  interim 
regulations  and  was  continued  for  them 
in  the  final  regulations. 

(Conunent  245).  Eight  comments 
supported  this  provision,  noting  that 
competency  comes  about  by  combining 


didactic  training  with  actual  experience 
and  that  such  a  requirement  has  worked 
well  in  the  Stete  of  Iowa  for  several 
yean. 

A  much  larger  number  of  comments 
opposed  such  a  requirement.  Eight  of 
those  opposing  the  requirement 
mistakenly  believed  that  the  supervision 
would  have  to  be  done  by  a  radiologist 
and  such  supervision  was  not  available 
in  their  situation. 

Supervision  of  radiologic  technologist 
examinations  by  a  physician  is  not 
required;  the  new  definition  of  a 
qualified  instructor  (§900.2(oo))  should 
help  correct  this  misunderstanding. 

(Comment  246).  Twenfy  conunents 
expressed  concerns  about  having 
qualified  supervision,  especially  in 
small  and  rural  facilities.  The  new  grand 
parenting  provision  that  has  been  added 
to  the  final  rule  for  radiologic 
technologists  should  solve  this  problem 
in  areas  where  a  shortage  might  have 
occurred. 

(Comment  247).  Nineteen  other 
comments  raised  concerns  about 
requiring  supervised  mammography 
examinations  that  related  to  issues  of 
cost,  liabilify,  and  patient  privacy. 

FDA  notes  that  these  are  all  issues 
that  have  been  faced  and  successfully 
resolved  by  technologist  schools 
natiouMride  in  coimection  with  the 
clinical  training  that  they  provide  their 
students.  FDA  believes  that  they  are 
manageable  concerns  and  that  any 
difficulties  they  raise  are  outweighed  by 
the  benefit  of  clinical  training  for 
radiologic  technologists.  The  agency 
also  notes  that  the  addition  of  the  grand 
parenting  provision  will  limit  this 
requirement  to  new  technologists 
wishing  to  enter  the  field  and  that  the 
number  of  examinations  has  been 
decreased,  as  discussed  below. 

(Comment  248).  Six  comments  took 
the  position  that  practical  training  was 
not  needed.  Their  authors  apparently 
believed  that  technologists  could  leam 
to  adequately  perform  mammography 
examinations  with  only  classroom 
training. 

FDA  disagrees.  In  view  of  the 
difficulfy  of  performing  adequate 
mammography  examination,  the  agency 
believes  that  some  clinical  experience  is 
vital  for  initial  qualification. 

(Conunent  249).  A  number  of 
comments  expressed  conflicting  views 
on  the  appropriate  nuinber  of 
examinatioiis  that  should  be  done  as 
part  of  the  initial  training.  Twenfy-two 
of  these  comments  expr^sed  the 
opinion  that  50  examinations  was  too 
many,  due  to  cost  or  difficulfy  of 
completing  that  number,  or  because  of 
a  belief  that  fewer  examinations  would 
serve  the  same  purpose.  Ten  comments. 
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howevar,  suggested  higher  numbers, 
rangiiig  up  to  200  examinations. 

The  question  of  the  number  of  initial 
examinations  was  raised  at  the  January 
1997  NMQAAC  meeting,  but  no 
recommendation  was  made  on  the  issue. 
After  considering  these  comments,  FDA 
concluded  that  reducing  the  required 
number  to  25  examinations  would  give 
the  technologist  adequate  initial 
experience,  while  at  the  same  time  ease 
burdens  relating  to  cost  and  availability 
of  the  training. 

(Comment  250).  A  relatively  large 
number  of  comments  wme  also  received 
on  the  requirements  proposed  in 
§900.12(aK2XiiHC).  These  comments 
focused  {irimarily  upon  the  proposal 
that  all  technologists  doing 
mammography  should  receive  at  least  5 
hours  of  training  in  the  imaging  of 
patients  with  breast  implants  as  part  of 
their  40  hours  of  initial  training.  Several 
difhrent  issues  were  brou^t  up  with 
renpect  to  this  requirement 

The  first  issue  was  whether  it  was  at 
all  necessary  to  require  training  in 
Ineast  implant  imaging  Over  30 
comments  supported  this  requirement 
These  comments  noted  that  die  training 
was  necessary  to  perform  adequate 
examinations  of  women  with  implants 
and  that  having  the  training  would 
remove  the  need  to  have  a  physician 
present  during  the  examinatioiL  About 
half  of  these  comments  recommended 
that  no  specific  amount  of  training  be 
required.  Eighteen  comments  opposed 
any  requirement  relating  to  implant 
imaging,  arguing  that  technologists  were 
already  obtaining  such  training  as  part 
of  their  initial  ciirriculum.  that  iw<*g«wg 
of  women  of  breast  implants  did  not 
require  special  training,  and  that  thmr 
facilities  conducted  so  fsw 
examinations  that  such  a  requirement 
would  be  "overkill." 

A  second  issue  was  whether  the 
training  should  be  required  of  all 
technologists,  as  proposed,  or  just  those 
who  perform  examinations  of  women 
with  implants.  One  comment  supported 
requiring  it  of  all  technologists  in  order 
to  ensure  that  no  matter  what  fiKnlity  a 
woman  with  breast  implants  chose  far 
an  examination,  she  would  be  examined 
by  a  technologist  %idth  this  training.  The 
NMQAAC  took  this  same  position  for 
the  same  reason.  Ten  other  comments, 
however,  orgad  that  this  requirement  be 
limited  in  some  way.  with  suggestions 
varying  from  limiting  it  to  technologists 
who  perform  such  »»«i»iif%«tionf  to  new 
technologists,  or  to  technologists  at 
farlHties  that  peifbim  a  minimum 
number  of  ««miiiaHrtw  of  patients  with 
implants  per  year. 

A  third  issue  was  whether  there  was 
sufficient  training  available  in  thi«  area. 


Approximately  25  comments  stated  that 
there  would  not  be  sufficient  training 
opportunities  available  to  meet  this 
requirement  A  few  of  these  comments 
supported  this  position  with  data  from 
their  own  experience  or  surveys  of 
training  providers  in  their  area.  This 
position  is  in  contrast  with  the 
comments  mentioned  earlier,  which 
stated  that  this  requirement  was  not 
needed  because  training  of  patients  with 
breast  implants  was  already  routinely 
being  received.  The  position  is  also 
somewhat  inconsistent  with  the  15 
comments  FDA  received  from 
technologists  who  said  that  they  had 
received  the  required  training  in  the 
past,  but  might  have  difficulty  providing 
documentation  because  their  certificates 
do  not  specifically  state  the  content  of 
the  training 

A  foiuth  issue  addressed  in  the 
comments  was  the  proper  mixture  of 
classroom,  video,  and  practical  training. 
Eight  comments  stated  that  video 
training  would  have  to  be  permitted 
because  there  would  not  be  twvMigh 
patients  available  to  meet  this 
requirement  through  rliniml  training. 
An  additional  S  comm«its  stated  that  it 
would  probably  not  be  possible  to 
irK^ude  clinical  training.  On  the  other 
hand,  20  comments  emphasized  the 
importaix»  of  clinical  training  and 
another  12  stated  that  it  should  be 
passible  to  recrive  this  training  in  s 
clinical  seminar.  Howe^ei,  another 
conunent  pointed  out  that  models 
would  be  reluctant  to  undergo  the 
compression  required  by  sucb  training. 

The  final  issue  was  tbe  amount  of 
training  that  shouid  be  required  in 
imaging  patients  with  implants.  NeaHy 
30  comments  expressed  the  opinion  that 
5  hours  was  too  much  for  reasons  that 
included  cost  and  the  belief  that  the 
necessary  knowledge  could  be  convejred 
in  less  than  5  hours.  Ow  50  additional 
comments  suggested  specific  and  lesser 
amounts  of  training.  About  80  percent  of 
these  comments  supported  a 
requirement  for  2  hours  of  training, 
although  some  of  those  supporting  2 
hours  would  also  require  an  additional 
number  of  examinations  under  direct 
supervision.  Several  comments  also 
suggested  stating  the  requirsmant  in  a 
diffsrent  way,  for  example,  as  part  of  a 
larger  number  of  hours  devoted  to 
positioning  or  in  terms  of  a  minimum 
number  of  patients. 

There  were  also  a  number  of 
comments  based  on  misundetstandings 
of  the  proposed  requirement  Thirteen 
comments,  for  example,  urged  that  the 
5  hours  be  part  of  the  gaoanl  40-hour 
training  requirement,  apparently  not 
realizing  thist  was  abeady  propoaed. 
Seven  oUmt  comments  ware  beaed  on 


the  mistaken  belief  that  implant  imaging 
was  a  "mammographic  modality"  and 
that  training  in  this  area  would  also  be 
reqiiired  as  part  of  their  continuing 
education. 

The  training  required  for  imaging 
patients  with  implants  is  part  ot  and 
not  in  addition  to,  the  40  hours  of  initial 
training  and  that  the  definition  of 
mammography  modality  does  not 
include  breast  implants.  The  agency 
expects  to  issue  educational  materials  to 
help  interpret  the  final  regulations  and 
will  further  clarify  these  and  similar 
misimderstandings. 

In  response  to  ue  comments  on  the 
five  ma}or  issues,  FDA  first  notes  that 
the  statute  requires  the  agency  to 
establish  standards  relating  to  special 
techniques  for  mammography  of 
patients  virith  implants  (42  U.S.C 
263b(fMl)(H)).  Requiring  technologists 
to  be  trained  in  examining  such  patients 
is  consistent  with  the  statutory 
requirements.  In  addition.  FDA  has 
received  many  comments,  iiwduding 
advice  from  NMQAAC.  which 
underscore  the  necessity  for  performing 
such  examinatioiu  with  traiiied 
personnel. 

The  agency  also  notes  that  the  grand 
parenting  requirement  will  relieve 
technologists  who  met  the  interim 
regulations  from  the  need  to  obtain 
additional  training  in  the  imaging  of 
patients  with  breast  implants.  This 
should  alleviate  much  of  the  concern 
that  was  expressed  in  comments  about 
availability  of  training  and  the 
overloading  of  limited  training 
resources.  The  grand  parenting 
provision  also  eliminates  the  possibility 
that  technologists  who  have  been 
jMrforming  such  examinations 
successfully  for  jrears  but  wrere  not 
formally  trained,  or  who  do  not  have 
documentation  of  their  training,  would 
have  to  obtain  this  training.  At  the  same 
time,  all  technologists  newly  entering 
the  field  will  have  to  receive  training  in 
imaging  of  patients  with  breast 
implants.  FDA  believes  this  requirement 
strikes  the  proper  balance  to  ensure  that 
patients  are  properiy  examined. 

Further,  after  consultation  with 
NMQAAC,  FDA  concluded  that  this 
training  should  not  be  established  aa  a 
separate  requirement,  but  instaed 
sbould  be  included  under 
§  900.12(aX2Kii)(A)  as  one  of  the  topics 
required  to  be  covtoed  during  the  40 
hours  of  training  related  to 
mammography.  By  including  imaging  of 
patients  with  breast  implante  amnng 
these  required  subjects.  FDA  msuras 
that  all  radiologic  technologists  being 
trained  far  the  field  of  mammography 
will  receive  education  in  this  important 
technique,  as  required  by  the  MC^A.  At 
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the  same  time,  by  eliminating  any 
particular  hourly  requirement,  this 
agency  permits  mavimnm  flexibility  in 
the  amount  and  type  of  training 
received,  plus  some  degree  of  assurance 
that  the  student  will  be  evaluated  in  this 
areb  as  part  of  the  formal  training 
process.  Radiologic  technologists  who 
expect  to  examine  petients  with 
implants  on  a  more  frequent  basis  or 
facilities  that  have  large  numbers  of    " 
mch  patients  among  their  clients  can 
increase  the  training  houn  in  tfris 
subject  Conversely,  radiologic 
tecbnologists  and  facilities  with  few 
such  examinations  can  devote  training 
'  hours  to  other  subjects  that  seem  more 
-  beneficial  to  their  practice,  as  long  as 
the  basics  of  imaging  women  with 
implants  have  been  covered  adequately. 
Because  the  hours  devoted  to  such 
training  are  required  to  be  documented 
contact  hours  under  the  supervision  of 
-a  qualified  instructor,  a  variety  of  types 
of  training  similar  to  those  suggested  in 
the  comments  cotild  be  sidtable  as  long 
as  they  meet  the  criteria  of 
S900.12(a)(2)(iiKA). 

The  second  part  of  proposed 
§  900.  l2(aK2)(ii)(C).  which  was  that  at 
leest  8  of  the  40  hours  must  be  training 
with  each  mammographic  modality 
used  by  the  technologist  received  far 
fewer  comments. 

(Comment  251).  Five  comments 
supported  the  requirement  although 
some  concern  about  problems  of 
documentation  was  expressed.  Two 
comments  apposed  the  requirement, 
one  due  to  a  migtalcwn  impression  about 
the  number  of  modatities  for  which 
training  would  be  required,  the  other 
because  of  a  desire  to  leave  the  facility 
the  flexibility  to  decide  bow  much 
training  was  needed.  Fourteen 
comments  wanted  the  number  of  hours 
required  per  mammographic  modality  to 
be  reduced. 

FDA  believes  that  much  of  the 
opposition  to  this  requironent  as 
proposed  arises  from  a 
misunderstanding  of  what  is  meant  by 
mammographic  modality.  PresenUy, 
there  are  oiily  two  mammographic 
modalities,  screen-film  and 
xeromammography,  as  defined  in  the 
regulations.  Most  technolc^ists  use  only 
one  or  the  other  and.  thus,  this 
requirement  has  no  great  impact  ao> 
them.  For  those  technologists  who  do. 
or  will,  work  with  more  than  one 
mammographic  modality,  FDA  does  not 
believe  it  is  excessive  to  have  at  least  20 
percent  of  the  total  amount  of  initial 
training  related  to  each  mammographic 
modality  used.  Therefore,  this  part  of 
the  proposal  has  been  retained  in  the 
final  regulations. 


The  continuing  education 
requirement.  §  900.1 2(a)(2)(iii).  was  the 
first  of  two.  along  with  continuing 
e}q>erience,  intended  to  ensure  that  the 
teqbnologists  keep  their  skills  and 
knowledge  base  up-to-date.  The  basic 
requirement  proposed  was  that 
radiologic  technologists  have  continuing 
education  equivalent  to  15  continuing 
education  units  in  a  3-year  period.  This 
amount  proposed  was  unchanged  from 
that  established  imder  the  interim 
regulations,  but  the  proposed  wrording 
puts  the  emphasis  on  the  total  to  be 
earned  in  a  3-year  period  instead  of  a 
yearly  average. 

(Qmunent  252).  Five  commmits 
supported  the  requirement  as  being 
flexible  and  adequate  to  keep 
"technologists  on  top  of  changes." 
Three  comments  opposed  it  on  the 
groimds  that  the  continuing  education 
requirements  of  the  ARRT  were 
sufficient  or  that  earning  the  ARRT(M) 
should  excuse  technologists  from 
earning  continuing  education  credits. 

FDA  is  aware  that  the  ARRT  rsquiras 
earning  12  credits  per  year  while  die 
proposed  regulations  require  an  average 
of  only  15  per  3-year  period.  However, 
the  12  per  year  required  by  die  ARRT 
continuing  education  standards  can  be 
from  any  area  of  radiology  and  will  not 
necessarily  be  training  in 
mammography.  If  the  radiologic 
technologist  takes  mammography 
training  to  fiilfill  ongoing  ARRT 
requirements,  that  training  can  be 
counted  towards  satisfaction  of  the 
MQSA  continuing  education  standards. 
Similariy,  while  earning  the  ARRT(M)  is 
evidence  of  a  high  level  of  knowledge  at 
the  time  the  test  was  taken,  it  does  not 
ensure  that  the  technologist  will  ke^ 
up  with  changes  after  that  date,  which 
is  the  primary  purpose  of  continuing 
education.  Thus,  FDA  cannot  excuse 
technologists  from  this  requirement  on 
the  basis  that  they  have  met  the  ARRT 
continuing  education  standard  or  have 
earned  the  ARRT(M). 

Two  additional  comments  supported 
the  idea  of  looking  back  3  years  for  the 
averaging  period.  Ten  identical 
comments  suggested  rhanging  the 
requirement  to  earning  10  hours  every  2 
years  while  two  othen  urged  that 
technologists  be  required  to  earn  5 
hours  of  continuing  education  credit 
each  year. 

FDA  established  the  longra'  time 
period  for  averaging  continuing 
education  credits  to  permit  and 
encourage  the  technologists  to  take 
longer  and  more  comfnehensive  courses 
as  they  became  available.  The  agency 
believes  such  training  may  be  more 
valuable  than  several  short 
uncoordinated  courses.  Shortening  the 


avraaging  i>eriod  to  1  or  2  years  would 
not  prevent  technologists  from  taking  15 
credit  courses,  but  it  might  discourage 
them  from  doing  so  due  to  a  reluctance 
to  pay  for  hours  of  training  that  would 
be  beyond  those  necessary  to  meet  the 
requirements.  Use  of  a  3-year  averaging 
period  also  provides  greater  flexibility 
in  selecting  courses  that  best  meet 
individual  needs  and  minimizes  the 
possibility  that  a  technologist  will  si^a 
up  for  a  course  simply  because  it  was 
available  and  the  end  of  the  yeat  was 
araroaching. 

(Commait  253).  T«ro  comments  urgad 
that  continuing  education  in  implant 
imaging  be  specifically  required  as  part 
of  the  continuing  education  for 
technologists. 

In  view  of  the  many  commoats 
disctissed  earlier  concerning  the 
appropriate  aawimt  and  type  of  training 
needed  to  successfully  image  patimts 
with  implants  and  the  availability  of 
that  training.  FDA  has  concluded  that 
such  a  specific  requirement  would  be 
too  restrictive. 

(Comment  254).  A  number  of 
ccHnments  were  saceived  about  the 
number  of  continuing  education  units 
being  required.  Ei^  comments  asserted 
that  the  requireaient  of  an  average  of  5 
units  per  year  wrould  be  too  great  a 
burden  on  technologists  in  rural 
facilities.  On  the  other  hand,  one 
comment  suggested  increasing  the 
number  of  credits  required  to  12  per 
year  and  provided  further  suggestions 
on  the  type  of  training,  while  another 
urged  the  requirement  be  raised  to  10 
credits  per  year. 

After  considering  these  comments. 
FDA  has  concluded  that  the  5  unit  per 
year  average  is  reasonable.  Twdve  units 
of  continuing  education  per  year  are 
required  to  maintain  the  ARRT 
credentials  and,  at  this  time,  the 
majority  of  radiologic  technologists 
practicing  mammography  have  ARRT 
certification.  Because  the  5  luiits 
required  by  these  regulations  can  be  part 
of  those  12.  the  final  regulation  does  not 
establish  an  excessive  requirement  The 
agency  also  believes  that,  in  association 
with  the  requirement  in 
$900.12(a)(2Xiii)(D)  for  extra  training  if 
the  technologist  begins  working  with  a 
new  mammographic  modality,  an 
average  of  5  credits  per  year  is  adequate 
to  ensure  that  the  technologist  keeps  up- 
to-date. 

(Comment  255).  Five  conunents  urged 
that  only  Cat^ory  A  training  be 
acc^ted,  while  a  sixth  asked  for 
clarification  on  that  point  and  s  seventh 
would  restrict  the  training  to  certain 
types  without  reference  to  category. 

For  the  reasons  previously  discussed. 
FDA  does  not  believe  that  it  is  necessary 
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to  restrict  continuiiig  education  credits 
for  radiologic  technologists  to  Category 
A  courses. 

(Conunent  256).  One  comment  stated 
that  a  limit  should  be  placed  on  the 
number  of  times  credit  could  be  earned 
for  teaching  the  same  course.  NMQAAC, 
when  discussing  this  issue, 
recommended  that  no  credit  should  be 
given  for  teaching.  FDA  recognizes, 
however,  that  a  great  amount  of  study 
and  learning  is  required  to  successfully 
teach  a  course,  especially  the  first  time 
it  is  given.  The  agency  will  continue  to 
permit  personnel  to  earn  credit  towards 
the  continuing  education  requirement 
by  teaching,  but  has  added  a  new 
provision  that  limits  the  times  a 
particular  course  can  be  counted 
towards  this  requirement  to  once  in  any 
3-year  period  (see  $  900.12(a)(2MiiiKB)). 
This  is  consistent  with  similar 
provisioiu  for  interpreting  physicians 
and  medical  physicists. 

(Comment  257).  A  number  of 
comments  on  this  section  were  based  on 
iniminHwftanftiwgp  One  comment 
expressed  the  belief  that  this 
requirement  actually  meant  that  an 
individiial  would  have  to  earn  15  units 
every  2  calendar  years  in  order  to  meet 
this  requirement  Another  comment, 
incorrectly  assuTning  that  implant 
imaging  was  a  mammographic  modality, 
assumed  that  6  hours  of  implant 
imaging  training  would  be  required 
every  3  years.  Other  comments 
mistakenly  concluded  that  5  credits  on 
implant  imaging  would  be  required 
every  jmx.  that  the  requirement  to 
average  5  credits  a  year  was  being 
increaJMd  to  6.  w  that  5  credits  were 
beins  required  each  and  every  yew. 

AU  of  these  comments  opposed  the 
requirement  based  on  their 
miwindwrstandings.  As  FDA  develops 
educational  materials  to  help  personnel 
understand  how  they  may  comply  with 
the  new  regiilations,  spedal  attention 
will  be  focused  on  correcting  such 
iiii«iifiH«»wit«nHing«  Changes  in  the 
wtwding  of  §  900.12(aM2)(iii)(A)  from 
the  proposal  are  intended  to  emphasize 
that  the  basic  continuing  education 
requirement  is  to  earn  15  credits  over  3 
years  and  to  clarify  options  for 
calculating  the  time  period  to  be  used  to 
demonstrate  compliance  with  that 
requiremenL  The  agency  hopes  that 
these  changes  will  eliminate  confusion 
about  whether  5  units  must  be  averaged 
per  year  or  earned  per  year  (the  unit 
requirement  is  an  average)  and  provide 
radiologic  technologists  and  the 
facilities  that  employ  them  with  some 
flexibility  in  mnintnining  and 
dociunenting  compliance  with  this 
requiremenL  Both  of  the  changes 
pacallal  similar  changes  made  in  the 


wording  to  the  interpreting  physician 
and  medical  physicist  requirements. 

Only  two  comments  were  received  on 
proposed  §900.12(a)(2)(iii)(B)  (now 
§900.12(a)(2)(iii)(C)],  which  requires  a 
technologist  to  have  some  contijauing 
education  for  all  modalities  used  by  that 
technologist.  One  comment  stated  this 
was  a  "great  revision."  The  other 
expressed  concerns  about  the 
availability  of  the  training. 

FDA  beueves  that  if  a  new 
mammographic  modality  is  introduced, 
training  will  be  available  initially  from 
the  originators  of  the  mammographic 
modality  because  those  originators  will 
have  a  high  interest  in  ensuring  that  the 
mammographic  modality  is  used 
properiy.  FDA  acknowledges  that 
training  %vith  a  disappearing 
mammographic  modality,  like 
xeromammography,  may  be  more 
difficult  to  obtain.  However.  FDA  has 
concluded  that  the  possibility  of 
detriment  to  the  public  health  that 
could  lesult  from  personnel  not 
maintaining  their  skills  must  override 
this  concern. 

(Comment  258).  FDA  received  four 
comments  on  proposed 
§900.12(aX2Xiil)(C)(now 
§900.12(aX2XiiiXD)).  which  describes 
requalification  procedures  for 
technologists  who  failed  to  meet 
continuing  education  requirements.  One 
conunent  agreed  with  the  provision  and 
two  comments  went  further  to  suggest 
that  there  should  be  some  sort  of 
pmalty  far  not  meeting  the  requirement 
on  time.  The  authors  apparentiy  did  not 
realize  that  the  penalty  was  not  being 
able  to  perform  mammography  except 
under  direct  supervision  until  the 
requalification  was  completed  (see 
previous  discussion  relaled  to 
interpreting  physician).  The  fourth 
conunent  supported  the  requirement, 
but  e}q>ressed  concern  about  who  would 
approve  the  training  and  keep  the 
records  of  completion. 

FDA  has  found  the  mechanisms  used 
under  the  interim  regulations  for 
approving  training,  which  involve  the 
participation  of  professional  groups,  are 
adequate.  These  same  professional 
groups  ordinarily  provide 
documentation  of  completion.  Under 
the  interim  regulations,  it  has  been  the 
responsibility  of  the  facility  to  obtain 
and  maintain  such  records  and  this  will 
continue  under  the  final  regulations. 

(Comment  259).  The  three  comments 
received  on  proposed 
§g00.12(aX2Xiii)(D)  (now 
S900.12(a)(2Hiii)(E)}  opposed  the 
requirement  that  a  technologist  receive 
training  in  use  of  a  mammographic 
modality  for  which  she  was  not 
psBviously  trained  before  using  that 


modality.  One  comment  stated  that  the 
requirement  would  be  an  undue 
hardship  and  two  stated  that  it  will  be 
difficiilt  to  obtain  the  training.  FDA 
believes  that  the  value  of  being  trained 
in  the  use  of  a  mammographic  modality 
before  beginning  to  use  it  on  patients 
overrides  the  hardship  concern.  As 
discussed  earlier,  FDA  also  believes  that 
availability  of  training  will  not  be  a 
problem  and  that  the  definition  of 
qualified  instructor  (§900.2(oo)) 
provides  for  an  adequate  number  of 
teachers.  The  proposed  requirement  has 
been  retained  unrhaaged. 

Continuing  experience  is  the  second 
of  the  general  requirements  intended  to 
ensure  that  the  technologists  mnintiiiii 
their  skills.  As  proposed, 
S  900.12(aX2)(iv)  required  Uiat 
technologists  perform  a  minimnm  of 
100  examinations  during  a  12-month 
period.  This  requirement  was  intended 
to  parallel  the  continuing  experienn 
requirement  for  physicians. 

(Conunent  260).  Eight  comments 
supported  a  continuing  experi«ice 
requirement  for  technologists, 
explaining  that  a  technologisf  s 
positioning  skills  improve  with 
additional  mammography  examinatiaiia; 
Nine  comments  opposed  the 
requirement  Several  of  these  suggested 
ahamative  measures,  such  as  a  "lengthy 
appraisal  (at  least  3  days  •••)••••• 
by  the  chief  technologist  and 
radiologists  or  a  certification  program 
similar  to  that  used  by  the  Axoerican 
Heart  Association  for  CPR  certification. 

While  these  suggestions  have  merit, 
they  are  a  form  of  proficiency  testing 
and,  as  disc\issed  elsewhere,  large 
numbers  of  comments  provided  valid 
leesons  to  conclude  that  it  is  pmnature 
to  require  such  testing. 

(Comment  261).  Another  comment 
opposed  the  requirement  on  the  grounds 
that  "if  you  can  do  a  mammogram,  you 
can  do  it,  period."  The  author's  basic 
assiunption  seems  to  be  that  you  never 
forget  how  to  perform  mammography. 
FDA  notes  that  the  piupose  of 
continuing  experience  requirements  is 
to  ensure  that  technologist  skills  are 
maintained  at  a  level  tlut  is  likely  to 
produce  accurate  and  reliable 
mammograms.  In  view  of  the 
complexity  of  the  examination  and 
changes  in  technology,  FDA  believes 
that  ttie  optimism  expressed  by  this  last 
comment  is  unwarranted. 

(Conunent  262).  Proposed 
§  900.12(aX2)(iv)(A)  set  tiie  continuing 
experience  requirement  at  the 
poformance  61  at  least  100 
mammography  examinations  In  a  12- 
month  period.  One  comment  stated  that 
this  vm  a  "very  acceptable 
requirement."  but  two  believed  that  it 
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should  be  higher.  One  of  these 
recommended  that  the  niunber  should 
be  the  same  as  the  480  int«pretations  a 
year  required  of  radiologists.  Four 
comments  supported  the  level  of  die 
reqiiirement,  but  asked  that  the 
averaging  period  be  longer  than  a  year 
to  allow  technologists  to  be  absent  for 
longer  periods  and  still  be  able  to  meet 
the  requirement  Two  of  these 
comments  noted  that  physicians  are 
allowed  a  24-month  averaging  period  for 
their  continuing  experience.  Ten  other 
conunants  suggested  that  the  number  be 
lowered.  %irith  50  or  75  a  year  being  the 
most  common  suggestions. 

FDA  has  concluded  that  the  number 
of  100  per  year,  whidi  was  first 
suggested  by  NMQAAC  in  February 
1994,  and  supported  by  them  at  their 
January  1997  meeting,  is  the  most 
reasonable  compromise  between  the 
need  to  establish  a  requirement 
sufficienUy  high  to  maintain  skills  and 
the  need  to  avoid  disqualifying  large 
numbers  of  competent  technologists. 
The  agency  notes  that  as  few  as  two 
examinations  per  week  will  be  siifficient 
to  meet  this  requirement 

FDA  does  agree  with  the  suggestion 
that  the  averaging  period  be  lengthened 
to  24  months  and  the  wording  of  the 
regulation  has  been  changed  to  require 
the  performance  of  200  examinations  in 
a  24-month  period.  A  clarification  of 
how  to  determine  the  24-month  period 
was  also  added,  which  parallels  similar 
provisions  for  calculating  such  time 
periods  for  interpreting  physicians  and 
medical  physicists. 

(Comment  262a).  Seventeen 
comments  identified  specific  groups 
that  they  believed  would  have  difficulty 
meeting  thi^  reqtiirement.  These 
included  individuals,  such  as 
mammography  supervisors,  instructors, 
and  technologists  in  sales,  who  had 
made  career  choices  that  would  make  it 
difficult  for  them  to  meet  this 
requirement. 

FDA  understands  the  desire  of  these 
individuals  to  keep  their  options  open 
in  case  they  wish  to  return  to  the 
performance  of  examinations,  but  the 
agency  believes  that  higher  priority 

must  be  given  to  maintaining 

technologist  proficiency.  FDA  also 
notes,  as  discussed  later,  that  a 
requaUfication  procediue  has  been 
provided  for  technologists  in  this 
situation. 

(Comment  283).  A  related  concern 
was  expressed  in  the  13  comments  that 
indicated  technologists  in  rural 
hospitals  would  have  difficulty  meeting 
this  experience  requirement.  As 
explained  previously,  FDA  recognizes 
that  rural  focilities  fece  special 
challenges  but  believes  that  it  vvould  be 


contrary  to  the  MQSA  goal  of  assiuing 
women  a  uniform  minimum  level  of 
quality  of  mammography  nationwide  to 
establish  lesser  standards  for 
technologists  practicing  in  rural  areas. 

As  proposed,  §900.1 2(a)(2)(iv)(B) 
stated  that  technologists  who  fail  to 
meet  the  continuing  experience 
requirement  can  re-establish  this 
qualffication  through  the  pwformance  of 
50  mammography  examinations  imder 
direct  supervision. 

(Comment  264).  Ten  conunents  stated 
that  this  number  of  examinations  was 
too  many  and  suggested  that  it  be 
reduced,  with  30,  25,  and  20 
examinations  all  being  proposed.  ^> 

Another  comment  urged  that  there  be  a 
-penalty  for  failing  to  meet  this 
requirement  apparenUy  not  realizing 
that  the  penalty  was  not  being  able  to 
work  independentiy  imtil 
requalification  was  completed.  One 
comment  nrged  that  proficiency  testing 
be  used  instead  of  an  experience 
requirement  while  another  was 
concerned  about  how  the  performance 
of  these  examinations  would  be 
documented. 

As  discussed  above,  FDA  has  reduced 
the  number  of  examinations  that  have  to 
be  performed  under  direct  supervision 
as  part  of  the  initial  training  from  50  to 
25.  The  agency  has  no  reason  to  require 
the  requaUfication  figure  to  be  higher 
than  the  number  of  examinations  for 
initial  qualification.  Accordingly,  the 
agency  has  similarly  reduced  die 
requalification  requirement  froin  50  to 
25  examinations. 

d.  Medical  physicist  (§  900.1 2(aX3)) 

Section  900.12(a)(3)  establishes  the 
requirements  that  must  be  met  by 
medical  f^ysicists  who  conduct  surveys 
of  mammography  facilities  and  provide 
oversight  of  the  facility  quality 
■assurance  program.  Initial 
quaUfications,  alternative  initial 
qualifications,  continuing  qualifications, 
and  the  reestablishment  of 
qualifications  are  all  covered.  No  major 
changes  have  been  made  in  the  final 
regufations  from  what  was  proposed. 
Some  changes  have  been  made  in  this 
survey  experience  requirement  and  in 
the  averaging  time  for  the  continuing 
qualifications  requirement  The 
comments  received  on  the  final 
regufations  in  each  of  these  areas  are 
discussed  in  below  in  coimection  with 
the  specific  provisions. 

(Comment  265).  One  comment  stated 
that  the  proposed  rule  is  very  positive, 
ensuring  that  only  properly  trained  and 
adequately  qualified  profossionals 
perform  medical  physics  surveys. 
Another  comment  concluded  that  the 
medical  physicist  qualifications  were 
approprfate  and  reasonable. 


The  initial  qualffication  requirements 
for  medical  physicists  include  board 
certifications  or  State  licensure  or 
approval;  masters  degree  or  higher  in 
ph]r8ical  science  with  20  semester  hoiirs 
in  college  or  graduate  level  physics;  20 
contact  hours  of  training  in 
mammography;  and  survey  experience. 

The  proposed  initial  qualifications 
requirements  generated  a  wide  spectrum 
of  comments.  Views  varied  greatly  on 
the  value  of  Stete  approval  at  licensure 
in  ensuring  that  physicists  were 
properly  qualified  to  perform 
mammography  services. 

(Comment  266).  Ten  conunents 
expressed  doubt  that  State  approval/ 
licensure  provided  a  sound  basis  for 
esteblishing  competence.  One  commoit 
recommended  that  the  Stete  approval 
optim  be  deleted,  while  another 
suggested  that  Stete  approval  be 
accepted  only  after  FDA  investigation. 
One  comment  steted  that  Stete 
approval/licensure  should  be  part  of 
alternative  criteria  with  additional 
appropriate  training  raid  experience 
requirements.  Three  commento  argued 
that  Stete  approval  or  licensure  should 
be  specffic  to  the  Stete  where  the 
profossional  practice  Mrill  occur,  unless 
a  Stete  recipaecify  mechanism  is  in 
place.  One  comment  stated  that  the 
proposal  was  luiclear  as  to  whether 
Stete  approval  was  sufficient  or 
additionJal  requiremente  would  need  to ' 
be  met  after  October  1997.  On  the  other 
hand,  seven  commente  steted  that  Stete 
^proval,  like  board  certffication,  was 
adequate  by  itself  and  that  additional 
requirements  were  not  needed. 

Five  conunents  stated  that  board 
certffication  should  be  required  for  all 
medical  physiciste.  Sevwal  other 
commente  urged  FDA  not  to  accept 
board  certification  without  requirii^  a 
special  certificate  for  mammography. 
Two  comments  reconunended  deleting 
the  master's  degree  requirement  aiui 
argued  that  course  work  in  collie  level 
physics  and  supervised  experieix» 
should  be  adequate.  One  comment 
conteiuled  that  the  issues  of  degree, 
training,  and  curricula  are  unnecessarily 
complicated  in  the  proposed  regulation. 
Another  comment  steted  that  the 
requirement  of  board  certification  or 
Stete  licensure  unfairly  excludes 
physiciste  who  are  otherwise  well 
qualffied  to  test  mammography 
equipment  on  the  basis  of  their  actual 
experience  in  this  field.  One  comment 
steted  that  these  requiremente  are 
appropriate. 

FDA  considered  all  of  the  commente 
received  concerning  initial 
quaUfications  requiremente  for  medical 
physiciste.  Because  the  MQSA  expressly 
esteblishes  Stete  approval  or  licensure 
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as  an  alteniative  pathway  (42  U^C 
263b(fXl)(EXi)).  FDA  could  not 
eliminate  this  routs  for  initial 
qualificatioa,  even  if  the  agiry 
balia<>ed  it  was  desinbie  to  do  so.  Tlia 
ajSDcy  is  aware  that  not  all  States  have 
aiaaquats  minimiim  qualifications 
standards.  Concern  has  also  been 
expressed  that  some  board  certified 
physicists  do  not  have  adequate 
axpenmce  with  mammography 
aouipmenL  Therefore,  as  proposed,  FDA 
added  additional  educational  and 
experimce  requirements  for  all 
phjrsicists.  regardless  of  which  initial 
route  they  follow  to  become  qualified 
under  the  MQSA.  These  additional 
requirements  are:  (1)  For  ioitial 
qualification,  masters  degree  or  higher 
in  physical  science,  with  a  minimum  20 
semester  hours  or  equivalent  in  coltaga 
or  paduate  level  ph3r*ics.  20  contact 
hours  of  training  in  mammognphy.  and 
experience  of  surveying  1  focility  and  10 
units;  and  (2)  for  alternative  initial 
qualificatioo.  hechelors  degree  or  higher 
in  physical  science,  with  a  minimimi  40 
seaastv  hours  or  equivalent  in  collage 
or  padoale  level  physics.  40  contact 
houn  of  tpuning  in  mammography,  and 
axparisnce  of  surrsying  1  Cadlity  and  20 
units. 

1 287).  A  number  of 
rsoggested  that  additional 
sub^acts.  such  as  oMthaniatics.  tnofoggr. 
nudaar  physics,  and  radiologic 
technokigy  should  be  added  ss 
acceptable  fields  in  which  the  degree 
may  be  obtained  Some  comments 
wanted  the  reference  to  physical  science 
to  be  rhangad  to  medical  i^ysics.  One 
comment  stated  that  physicists  who  are 
not  board  certified  should  be  required  to 
damoBstrato  a  stronger  educational 
background  than  currently  reqiiired.  In 
reeptmae  to  the  agaacy's  diarusaions  in 
the  pteemble  ssction  (tf  the  i»opoael 
about  the  poesibility  of  requiring  all  20 
semestar  hours  in  imaging  physica  (81 
FR  149051.  two  conunents  stated  that 
such  a  requirement  would  not  be 
appropriate  because  the  mammography 
equifMnent  evaluatioB  would  require 
mote  than  training  in  imaging  and 
Hmiting  TtT  ■■naalw  hniim  In  iwagiiig 
physics  would  not  piofvide  the  physicist 
with  the  education  needed  to  adapt  to 
constant  rhanass  in  tachnoloRy. 

The  agency  haa  decided  to  keep  the 
leuuiiaMaot  of  physical  science  as  the 
fiwd  in  which  me  deyee  most  be 
obtained  and  believes  that  its  rfwfiwirinw 
of  ^lysical  sdaooe  (§90a2(j})) 
sufficiently  covers  tbe  wide  range  of 
suhfietds  that  can  provide  adamiate 
initial  training  to  eneble  an  inmvidual 
with  20  semestes  hours  of  physics  to 
nndarttnnd  tbe  basics  of  mammography 
physics.  The  agency  believes  that  this 


would  not  be  the  case  if  other  fields, 
such  as  biology,  were  added  to  tbe 
definition. 

(Comment  268).  Sixteen  comments 
stated  that  beard-certified  physicists 
should  not  have  to  dnnonstrete 
compliance  with  the  additional 
educational  requirements  of 
S900.12(a)(3Ki)(BMl}  in  the  propoaed 
regulations,  but  should  demonstrate 
experience  conducting  mammography 
surveys.  Because  the  MQSA  establishes 
board  certification  and  State  licensiire/ 
approval  as  equivalent  pathways  for 
qualifying  medical  physicists.  FDA  has 
not  issued  diffonnt  additional 
qualifications  for  each  of  these  groups. 
Accotdingty,  the  agency  has  rstsined 
this  requirenient  as  propoaed  However, 
if  a  dedgnated  board  confirms  that  its 
certification  in  an  accepted  speciality 
always  requires  the  minimum  of  a 
mastws  degree  in  physical  science  with 
at  leest  20  semester  hours  in  physics, 
the  agency  may  not  have  to  verify  the 
degree  and  semester  hour  requirements 
during  annual  inspections  for  those 
physicists  certified  by  that  board. 

Another  initial  requirement  is  that 
physicists  have  20  contact  houn  of 
dfxnuMnted  traiiung  in  mammography. 
Several  oommraits  requested  further 
clarification  of  contact  hours.  Some 
comments  urged  FDA  to  acc^t  aelf 
attestations  of  contact  hours  for 
experienced  physicists  who  have 
worked  in  tbe  field  foir  a  long  time  but 
do  not  have  any  documented  contact 
hours.  Ten  comments  slated  that,  if  tbe 
medical  phyaicist  is  board  certified,  the 
contact  Immus  requirement  should  not 
appfy. 

Altar  considering  these  comments  and 
coneulting  with  NMQAAC.  FDA  has 
retained  contact  hour  requirements  far 
all  physicists,  regardless  of  which  initial 
route  they  followed  to  become  qualified. 
FDA  will  accept  self  attestation  of  any 
contact  hours  received  before  October 
1994.  Tbe  agency  has  also  provided  a 
more  detailed  description  of  contact 
hours  in  S900.2(m). 

Under  the  propoaal.  an  additional 
initial  requirement  was  that  aoedical 
physicists  shall  have  the  experiaDoe  of 
surveying  at  least  5  fi^ilities  and  10 
units. 

(Comment  289).  About  one  hundred 
comments  opposed  the  requirement  far 
multiple  facility  surveys  for  in-bouse 
physicists  and  stated  that  in-bouse 
nh3rsicists  who  are  employed  by 
hospitals  and  medical  adraols  are  often 
oontrartHally  prohilnted  from 
performing  surveys  at  outside  facilities. 
Several  (rf  thaae  cmunents  suggasted 
that  FDA  should  instead  base  its 
requiremoit  on  number  oi  unit  surveys. 


In  response  to  these  comments,  the 
agency  has  revised  this  requirement  so 
tj^t  physicists  qualified  under 
§  900.12(aX3)(D  will  be  required  to  have 
initial  expwience  of  one  facility  and  ten 
imit  surveys.  FDA  did  not  elindnata  the 
facility  requirement  entirely  because  the 
agency  strongly  believes  that  baying 
experience  witb  complete  surve3fs  of 
facilities,  including  oversight  of  all  QC 
records,  is  necessary.  Evaluations  of 
units  only  cannot  provide  a  medical 
pbjrsicist  Mritb  tbe  same  experience  and 
knowledge  as  tbe  survey  of  a  facility. 
Although  the  amended  regulation  does 
not  mandate  survey  experience  with 
more  than  one  facility,  the  agency 
encouiagea  all  physicists  to  perform 
additional  fadlify  surveys  when 
poaaible  to  expand  their  experience. 
FDA  believaa  that  it  is  also  advisaMe  to 
gain  familiarity  with  a  number  of 
difEerent  mammography  units  because 
much  of  the  educational  benefit  is  lost 
if  the  same  unit  is  surveyed  repeatedly 
to  meet  the  experience  requirement  In 
order  to  addrns  this  concern  to  some 
degree,  the  regulation  now  fsovides  that 
no  more  than  one  survey  of  a  specific 
unit  within  a  period  of  60  days  can  be 
counted  towards  tbe  total 
mammogn^y  unit  survey  requirement 

The  initial  experience  requiieuaaut 
also  stated  that  after  the  effactive  date 
of  these  regulations,  tbe  initial  survey 
axperienoe  must  be  acquired  under  the 
direct  supervision  of  a  qualified  medical 
physiciat 

(Comment  270).  One  coament  stated 
that  direct  supervision  would  be  very 
difficult  to  arrange.  Another  mggwtwH 
requiring  two  surveys  imder  direct 
superviaicm  and  the  rest  tmder  indirect 
supervision.  Tbe  comment  stated  that 
indirect  supervision  with  telephone 
consultation  and  advice  is  more 
vahiahle  than  the  direct  supervisicm. 

FDA  haa  retained  this  requirement 
because  the  agency  aiKl  NMQAAC 
consider  it  important  that  new 
physkasts  "w*»<"fl  the  field  acquire 
initfal  aoqparience  in  conducting 
mammnyaphy  surveys  under  the  diiect 
supervision  of  a  qualified  medical 
physicist  who  can  correct  any  mi«t«k^ 
made  during  the  l—ming  ptra-a—  H«»fc?f 
diey  poae  to  a  threat  to  patients.  Because 
this  provision  does  not  take  efiBct  until 
the  ^factive  date  of  the  regulations,  the 
agency  baliaeas  that  it  will  not  disrupt 
the  availability  of  experienced  "M'tW^-nt 
physicists. 

Ahentative  initial  qualificaticms  were 
estaUiahed  in  §  900.12(aJ(3Xii)  to 
provide  a  way  to  permit  medical 
physicists  who  have  been  SBCoaasfaUy 
|ttoviding  nammogruihy  physics 
sarvicea  far  sane  time,  but  who  lack  a 
masters  degree,  to  continue  to  practice 
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without  lowering  quality  standards  in 
any  manner  that  would  jeopardize 
public  health.  In  general,  in  order  to 
qualify  by  this  alternative  qualification 
route,  an  individual  must  have  qualified 
under  §  900.12(aK3)  of  the  interim 
regulations  and  maintained  bis  or  her 
licensure,  approval,  m  certification 
requirement  as  required  under  the 
interim  regulations.  The  physicist  using 
this  alternative  route  is  also  required  to 
have  a  bachelors  degree  or  higher  in 
physical  science,  %vith  at  lectft  10 
semester  hours  or  equivalent  in  college 
level  physics,  40  contact  hours  of 
training  in  mammography,  and  survey 
experience  of  10  facilities  and  20  units. 

(Comment  271).  Several  comments 
opposed  the  alternative  pathway  for 
initial  qualifications  and  considered  the 
proposed  educational  requiremraits  for 
these  medical  physicists  to  be 
inadequate.  On  tbe  other  hand,  a  larger 
number  of  comments  shared  FDA's 
concern  for  existing  medical  physics 
service  providers  and  the  facUities  they 
serve,  lliese  comments  supported  this 
alternative  qualifications  route  and 
recommended  that  experienced 
individuals  who  have  previousfy 
qualified  and  who  meet  continuing 
education  and  experience  qualifications 
should  be  allowed  to  continue  to 
practice.  Five  comments  stated  that  the 
alternative  initial  qualifications  should 
be  a  permanent  option.  One  comment 
claimed  that  the  prop>osed  alternative 
qualifications  criteria  were  too 
restrictive  to  permit  many  State  licensed 
physicists  to  qualify. 

A  number  of  comments  suggested 
increasing  the  requirement  of  semester 
hours  of  college  level  physics  for  this 
alternative  route  from  the  proposed 
number  of  10.  Some  comments 
suggested  that  the  credit  hours 
requirement  for  this  alternative  route  be 
increased  from  10  to  15  or  20  hours  by 
including  subjects  sxicb  as  biology, 
radiation  biology,  radiation  science,  and 
chemistry.  Other  comments  expressed 
concern  that  this  college  level  physics 
requirement  would  bar  a  nimiber  of 
presently  qualified  physicists  from 
continuing  to  provide  mammography 
services.  Two  comments  stated  that  the 
requirement  for  semester  hours  in 
physics  should  be  removed,  and  that 
physicists  qualified  under  tbe  current 
interim  regulations  by  the  State 
licensure  or  approval  process  should 
not  have  to  meet  additional  educational 
requirements.  One  comment  steted  that 
10  hours  of  physics  is  reasonable. 
Another  comment  stressed  that  formal 
training  in  physical  science  is  necessary 
and  steted  that  this  standard  should  not 
be  weekened. 


In  the  preamble  to  tbe  final 
r^ulations,  the  agency  explained  its 
reasons  for  proposing  the  alternative 
initial  qualifications  route  for  physicists 
with  bachelors  degrees  who  are 
currentiy  performing  manunography 
phjrsics  services  under  the  interim  rule 
(62  FR  14905).  Based  upon  discussions 
with  NMQAAC  and  the  ConfereiKX  of 
Radiation  Control  I^rogram  Director's 
Task  Force  on  Medical  niysics  Criteria, 
the  agency  proposed  the  requirements 
for  course  woric  in  physics,  contact 
hoiirs,  and  experience  included  in  this 
alternative  route.  The  agency  believes 
that  tbe  combination  of  all  these 
requirements  provides  adequate 
protection  for  the  public  bcttlth,  while 
permitting  most  practicing  physicists  to 
continue  to  provide  manunography 
services  under  the  final  rule. 

Moreover,  the  agency  considered  it  to 
be  unfair  to  individual  physicists  and 
potentially  detrimental  to  facilities  and 
the  public  to  exclude  many  currentiy 
practicing  physicists  by  withdrawing 
the  alternative  initial  qualifications 
route  or  by  increasing  the  educational 
credit  hours  requirement  for  these 
individuals  in  the  absence  of  evidence 
that  such  physicists  are  providing 
inadequate  services.  The  agency  was 
concerned  that  such  an  exclusion  could 
cause  a  possible  shortage  in  the 
availabilify  of  ph3rsics  services  for  some 
period  of  time. 

Several  comments  supported  the 
views  expressed  in  the  preamble  to  the 
proposed  rule.  In  addition,  the  agency's 
experieiu:e  and  date  gathered  from  its 
inspection  date  base  affirm  that  many 
cunentiy  practicing  medical  physiciste 
with  bachelors  degrees,  adequate  course 
work  in  physics,  and  substantial 
experience  are  performing  qualify 
medical  physics  surveys  in 
mammography  facilities  with  care  and 
competence. 

The  ageiury  continues  to  believe  that 
it  is  very  important  to  have  at  least  10 
semester  hours  in  college  or  graduate 
level  physics.  The  other  subjects, 
suggested  by  some  commoits,  will  not 
necessarily  provide  an  individual  with 
the  necessary  background  and  training 
to  understand  the  basics  of 
mammography  physics.  However, 
because  at  least  a  bachelora  degree  in 
pbjraical  science  is  also  part  of  the 
educational  requirement,  the  credit 
hours  in  other  related  subjects, 
suggested  by  the  comments,  may  be 
associated  with  fulfilling  the  degree 
requiremfflit  Although  the  agency 
believes  that  a  minimum  of  10  hours  of 
course  work  in  ph]rsics  is  necessary  to 
gain  proper  ph3rsics  background,  it  also 
believes  that  requiring  more  credit 
hours  in  physics,  as  some  comments 


and  some  members  of  NMQAAC 
suggested,  will  exclude  individuab 
other  than  phjrsics  minors  or  majors  or 
those  with  graduate  degrees.  For  these 
reasons  and  those  previously  steted  in 
the  proposed  rrde  (61  FR  14905),  the 
agency  has  retained,  as  proposed,  the 
minimum  raqiurement  of  a  bachelors 
degree  with  no  less  than  10  semester 
hours  or  equivalent  courses  in  physics 
in  its  final  rule  on  alternative  initial 
qualifications. 

The  agency  agrees,  however,  that 
enhanced  educational  qualifications  are 
necessary  in  order  for  physicists 
entering  the  field  in  the  future  to  have 
the  required  background  to  understand 
the  technology  of  the  future  as  it 
becomes  increasingly  intricate.  As 
previously  proposed,  therefore,  FDA  is 
limiting  the  use  of  this  alternative 
pathway  to  only  those  physiciste  who 
have  met  ite  requirements  by  the 
effective  date  of  the  final  r^ulations. 

(Comment  272).  Several  comments 
opposed  the  contact  hours  requirement, 
while  some  supported  it 

The  agency  has  previously  stated  ite 
justification  for  retaining  this 
requirement  for  initial  qualification 
route.  For  the  same  reason,  the  agency 
will  retain  the  requirement  for  the 
alternative  route. 

(Comment  272a).  A  large  number  of 
comments  steted  that  the  proposed 
initial  experience  requirement  of  10 
facilities  and  20  unit  siuveys  for  the 
alternative  route  in 
$900.12(aM3MiiMBM3)  would  be 
impossible  to  achieve  for  many  in-bouse 
physiciste  and  suggested  eliminating  the 
reference  to  the  niunber  of  facilities. 

In  order  to  be  consistmt  with  the 
initial  requiremente  for  physiciste  under 
§900.12(a)(3Ki)(BK3),  tiie  agency  has 
revised  §900.1 2(a)(3)(u)(BH3)  to  change 
the  required  initial  experience  from 
conducting  siuveys  of  at  least  10 
mammography  facilities  and  20  unite  to 
conducting  one  faciUfy  and  20  unit 
svaveys.  Again,  no  more  than  one 
survey  of  a  specific  unit  within  a  period 
of  60  days  can  be  counted  towards  the 
total  mammography  unit  survey 
requirement. 

(Comment  272b).  Two  commente 
steted  that  the  experience  component 
imder  the  alternative  initial  requirement 
should  have  to  be  fulfilled  under  the 
direct  supervision  of  a  qualified  medical 
physicist  as  required  un<far 
S900.12(a)(3)(i)(BK3}.  Another  comment 
suggested  changing  the  effective  date  of 
this  regulation  to  the  effective  date  of 
this  section  because  there  is  more  than 
one  effective  date  in  these  regulations. 

The  agency  pointe  out  that 
§900.12(a)(3)(i)(BKJ).  which  will  take 
efiiect  18  months  after  these  regulations 
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are  published,  will  affect  only  new 
medical  pbyncists  entering  the  field. 
Because  §900.12(a)(3Kii)(B)  establishes 
that  the  alternative  pathway  is  only 
available  until  the  effective  date  Of  the 
final  rules,  the  direct  supervision 
requirement  does  not  apply  to  the 
individuals  qualified  through  the 
alternative  pathway,  because  no  one 
will  enter  the  field  through  that 
pathway  following  the  effective  date  of 
the  rules.  In  response  to  the  comments 
about  varying  effective  dates  in  the 
proposed  rule,  FDA  points  out  that, 
aoccept  for  some  of  the  eqmpment 
standards  and  equipment  QC  tests,  all 
sections  of  the  final  rule  will  be 
effective  18  months  after  publication. 
This  is  clearly  stated  in  the  final  rule. 

The  continuing  qualifications 
requirements  for  medical  physicists 
have  two  components: 
§  900.12(aX3XiiiXA)  continuing 
education,  which  requires  the  physicist 
to  earn  IS  imits  over  3  years;  and 
§900.12(aX3Kiii)(B)  continuing 
experience,  which  requires  the  ph3rsicist 
to  survey  2  fecilities  and  6  units  over  24 
months. 

(Comment  273).  One  comment 
questioned  FDA's  authority  to  require 
continuing  education  at  all. 

hi  response,  FDA  observes  that  the 
MQSA  is  designed  to  provide  the 
government  with  authority  to  issue  and 
enforce  standards  to  ensure  safety  and 
accuracy  of  mammography  in  the 
United  States.  The  section  of  the  statute 
relating  to  quality  standards  lists  a 
variety  of  requirements  for  each  group 
of  personnel  associated  with 
mammography  practice.  Although  only 
the  requirements  relating  to  interpreting 
physicians  expressly  includes  a 
refierence  to  continuing  education,  these 
requirements  are  not  an  exclusive  or 
limited  list  of  standards  to  be 
established  by  the  agency.  They 
represent  only  the  miniiniiTn 
requirements  that  Congress  nrmnHat^wl 
that  the  Secretary  must  "include" 
among  those  issued  to  ensure  safety  and 
effectiveness  of  mammography  (42 
U.S.C.  263b({Xl)).  Just  as  FDA  has 
determined  that  continuing  education  is 
necessary  to  m«intain  the  skills  and 
expertise  of  radiological  technologists, 
the  agency  has  concluded  that 
continuing  education  requirements  are 
also  essential  for  medical  physicists, 
who  play  a  critical  role  in  guaranteeing 
the  safe  operation  of  equipment  and 
effective  quality  assurance  systems. 

(Comment  274).  One  comment  stated 
that  these  requirements  are  appropriate. 
Two  comments  asserted  that  self 
training  by  reading  and  studying  should 
qualify.  Other  rf»mnv»nt»  asked  that 
oontinuing  educatioo  units  be  better 


defined.  Another  comment  stated  that 
the  language  was  too  prescriptive.  One 
comment  stated  that  most  medical 
physicists  would  have  completed  rather 
than  taught  continuing  education  units 
and  another  opposed  giving  repeated 
credit  for  a  course  taught  several  times. 
One  comment  maintained  that  no  CME 
has  been  available  for  those  who  have 
tested  Xerox  systems  for  the  last  5  years, 
and  that  such  courses  are  unlikely  to  be 
available  in  the  futiire. 

FDA  notes  that  the  final  rule 
establishes  that  the  units  earned  through 
teaching  of  a  specific  course  can  only  be 
counted  once  towards  the  15  education 
units  requirement  A  new  definition  for 
continuing  education  unit  or  credit  has 
been  added  in  §  900.2(1).  The  agency 
will  accept  only  the  continuing 
education  credits  offered  by 
professional  oi-ganizations  whose 
training  is  shown  to  be  relevant  and 
acceptable  for  medical  physicists. 
Language  clarifying  the  options  for 
calculating  the  3- year  period  has  also 
been  added.  The  agency  understands 
that  stifficient  training  opp<»tumties 
may  not  be  available  in 
xoroxmammography.  However,  because 
only  0.5  percent  or  less  of  the  facilities 
use  xeromammography,  the  agency 
believes  that  the  majority  of  physicists, 
if  not  all.  will  need  only  continuing 
education  related  to  screen-film 
mammography.  Whoi  other 
mammographic  modalities,  such  as 
digital  manunography,  become 
available,  medical  physicists  will  need 
continuing  education  in  those  areas. 
The  agency  believes  that  such  training 
will  be  increasingly  more  available  as 
the  technologies  develop.  The  agency 
advises  the  feciUties  that  use 
xeromammography  to  contact  the 
manufacturer  of  this  s]rstem  to  provide 
or  arrange  for  training  in 
xeromammography. 

(Comment  275).  One  comment 
recommended  that  the  second  and 
subsequent  3-3rear  periods  begin  to  run 
from  the  original  date  that  the  physicist 
was  required  to  meet  the  mntinning 
expmieacB  Qualification. 

FDA  decioed  to  use  a  floating  3-yaar 
period  for  all  mammography  personnel, 
instead  of  a  fixed  3-year  period  as 
suggested  by  the  comment,  for  two 
reasons.  First,  as  explained  previously, 
a  fixed  period  actually  allows  an 
individual  to  go  much  longer  without 
continuing  education  than  the  length  of 
the  p>eriod  itself.  With  a  3-ye(u  fixed 
period,  for  example,  if  an  individual 
received  training  near  the  beginning  of 
one  period  and  near  the  end  of  the  next 
period,  he  or  she  would  go  nearly  6 
3rears  without  continuing  education, 
which  is  entirely  too  long  in  a  r hanging 


field  such  as  mammography.  Second, 
because  inspections  are  annual,  if  an 
inspector  found  that  an  individual  had 
not  met  the  continuing  education 
requirement  during  the  previous  fixed 
period,  that  individual  might  have 
provided  services  to  the  facility  for 
almost  a  year  before  the  failure  was 
discovered.  Depending  upon  the 
dicumstances.  the  actions  needed  to 
correct  the  consequences  of  using  the 
services  of  a  noncompliant  individual 
could  require  a  considerable  amount  of 
time  and  money  on  the  part  of  the 
facility. 

(Comment  276).  Two  comments  stated 
that  persons  providing  continuing 
education  should  meet  the 
qualifications  of  a  medical  physicist  as 
described  in  the  proposed  regulations 
and  that  the  instructors  should  be  in 
active  practice. 

FDA  disagrees.  The  agency  believes 
that  many  scientists,  univrasity 
professors,  and  equipment 
manufacturers  can  provide  training  in 
different  aspects  of  mammogn^hy 
physics. 

(Comment  277).  Another  comment 
claimed  that  it  is  excessively 
bureaucratic  to  require  that  a  physicist 
send  a  copy  of  his  or  her  CME  to 
include  in  the  operating  manuals,  as 
was  insisted  upon  by  an  inspector  at 
their  facility. 

FDA  believes  that  the  author  of  the 
comment  misunderstood  the  reason 
why  the  information  on  CME  was 
required  to  be  sent  to  the  facility.  The 
reason  was  not  for  inclusion  in  the 
facility's  operating  mamml  hut  to  enable 
the  facility  to  demonstrate  that  its 
medical  physicist  met  the  continuing 
education  requirement  All  interpreting 
physicians,  radiologic  technologists, 
and  medical  physicists  providic^ 
services  to  mammography  facilities  have 
to  document  that  they  meet  the 
continuing  education  requirement 

(Comment  278).  One  comment  stated 
that  there  should  be  some  penalty  for 
failing  to  meet  the  continuing  education 
requirements. 

The  consequences  of  failure  to 
maintain  these  requirements  is  the 
inability  to  work  independenUy  as  a 
medical  physicist  As  stated  wnth 
respect  to  other  mammography 
pwrsonnel,  the  agency  believes  this 
penalty  is  the  most  effactive  means  to 
guarantee  that  physicists  nmintnin 
qualifications  and  to  protect  the  public 
health. 

Under  the  proposal,  FDA  would 
require  medical  physicists  to  nminHiin 
their  skills  through  the  survey  of  at  least 
3  mammography  facilities  a  year. 

(Comment  279).  More  than  50 
comments  opposed  this  requiremenL  As 
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expressed  in  related  comments,  in- 
house  physicists  may  be  contractually 
prohibited  from  surveying  outside 
facilities.  Many  of  these  comments 
suggested  deleting  the  reference  to  the 
niunber  of  facilities. 

In  response  to  these  comments  and  in 
order  to  establish  consistency  with 
revisions  to  the  initial  experience 
requirement  discussed  above,  FDA  has 
revised  the  proposed  mntinning 
experience  requirement.  The 
requirement  will  be  for  surveys  of  two 
facilities  and  six  units  in  a  24-month 
period.  The  same  facility  can  be 
surveyed  twice.  However,  as  with  the 
initial  experience  requirement,  no  more 
than  one  evaluation  of  a  specific  unit 
within  a  period  of  60  days  may  be 
counted  towards  the  requiremrait  In 
addition,  while  the  same  facility  may  be 
surveyed  twice  within  this  24-month 
period  by  an  individual  physicist  in 
order  to  meet  this  requirement,  the  two 
survejrs  by  this  physicist  must  be  at 
least  10  months  apart  This  restriction 
does  not  prohibit  the  facility  from 
having  surveys  more  frequenUy  than 
once  every  10  months,  if  it  wishes  to  do 
so  out  of  quality  concerns  or  for  other 
reasons.  The  restriction  only  limits  the 
number  of  surveys  of  that  facility  that  an 
individual  physicist  can  use  to  meet  his 
or  her  continuing  experience 
requirement.  The  reduction  in  the 
number  of  facilities  will  address  the 
concOTis  that  were  raised  about  in- 
house  physicists. 

In  order  to  be  consistent  writh  the 
equivalent  physician  and  technologist 
»     requirements,  the  mntinning  experience 
requirement  for  physicists  is  now  based 
upon  a  24-month  period.  This  will  now 
make  it  more  feasible  for  physicists  who 
are  out  of  the  field  for  a  time,  e.g.,  on 
maternity  or  sabbatical  leave,  to 
maintain  their  qualifications.  The 
requirement  has  also  been  amended  to 
explain  options  for  identifying  the  24 
months  that  will  be  used  to  determine 
compliance.  This  change  parallels 
similar  changes  in  the  requirements  for 
radiological  technologists  and 
interpreting  physicians  and  is  intended 
to  provide  personnel  and  facilities  with 
additional  flexibility  for  monitoring 
compliance  widi  these  standards. 

Section  900.12(aX3)(iuKC)  requires 
physicists  to  be  trained  to  do  surveys  of 
a  mammographic  modality  for  which 
they  have  not  previously  received 
training  before  independently  doing 
surveys  of  such  units. 

(Comment  280).  A  number  of 
comments  correctly  pointed  out  that  the 
reference  to  mammographic 
"examinations"  should  actually  be  to 
mammographic  "stuveys"  w 
"evaluations." 


FDA  has  corrected  this  error  by 
replacing  the  word  examination  with 
survey. 

(Comment  281).  Sevraal  comments 
opposed  the  requirement  for  8  hours  of 
training  in  a  new  mammographic 
modality  prior  to  doing  a  survey  of  such 
a  modality.  One  comment  expressed 
concern  that  this  will  keep  physicists 
from  surveying  new  modalities.  Another 
comment  suggested  that  length  and 
degree  of  training  be  commensurate 
with  the  specifics  of  the  new  modality. 
Two  comments  steted  that  the 
requirement  overestimated  the 
complexity  of  new  modalities  and 
undervalues  the  physicist's  capability  of 
adapting  to  new  modalities  in  medical 
imaging.  One  comment  steted  that  this 
rule  is  unnecessary  because  a  qualified 
physicist  %vill  be  able  follow  guidelines 
developed  by  ACR  and  AAPM  whm  a 
new  modality,  such  as  digital 
mammography,  begins  to  be  used  by  the 
facilities.  One  comment  steted  that  8 
hours  of  training  in  a  nonscreen-film 
modality  would  be  difficidt  to  complete, 
while  another  comment  steted  that  only 
expert  instrument  manufacturers  would 
be  qualified  to  provide  such  training. 

The  agency  continues  to believeuat 
the  proposed  requirement  of  8  hours  of 
training  in  a  new  mammographic 
modality  before  a  medical  physicist  may 
begin  performing  svuveys  independenUy 
in  that  type  of  modality  is  reasonable 
and  necessary.  Training  prior  to  practice 
using  a  new  mammographic  modality  is 
required  for  all  critical  personnel 
(interpreting  physicians,  radiologic 
technologists,  and  medical  physicists) 
because  FDA  has  determined  that  the 
benefite  to  patiente  from  such  prior 
training  outweighs  the  cost  to 
individuals  and  facilities.  The  agency 
recognizes  that  training  in  a  new 
modality  may  not  be  widely  available 
and  agrees  with  commente  that  have 
observed  that  equipment  manufacturers 
would  and  should  be  able  provide  such 
training.  The  agency  will  encourage 
manufacturera  of  a  new  manunographic 
modality,  such  as  digital 
mammography,  to  provide  or  arrange  for 
such  training  when  the  modality  is 
commercially  marketed. 

Section  900.12(aX3Niv)  describes 
measures  medical  physicists  may  take  to 
reesteblish  their  qualifications  if  they 
have  failed  to  meet  their  mntinning 
qualifications  requiremente. 

(Comment  282).  Two  comments  steted 
that  the  surveys  of  facilities  and  unite 
required  for  reestablishing  qualifications 
should  be  consistent  with  the 
experience  requirement  for  initial 
qualifications.  The  authora  believed 
that,  if  a  medical  physicist  is  not 
actively  involved  in  mammography 


facility  surveys  for  an  extended  period 
of  time,  performing  the  proposed  three 
surveys  may  not  be  enough  to  r^ain  the 
required  expertise.  They  recommended 
that  the  reqiiirement  for  requalifying  be 
increased  to  five  supervised  siuvejfs. 
One  comment  supported  the 
qualification's  supervision 
requirements.  Another  comment 
questioned  why  physicists  are  not 
allowed  to  perform  surveys  without  the 
supervision  of  a  qualified  physicist, 
while  such  supervision  is  not  required 
forphjrsicians  and  technologiste. 

Toe  agency  notes  that  this  provision 
has  been  amended  to  be  consistent  with 
similar  provisions  relating  to  physicians 
and  technologiste.  In  order  to  reesteblish 
qualifications,  physiciste  must  perform 
facility  and  imit  surveys  to  bring  their 
total  up  to  the  required  survey  of  2 
facilities  and  6  unite  in  the  previous  2 
jrears.  This  change  also  makes  the 
requiremente  for  mntinning  experience 
qualification  more  consistent  with  the 
experience  requiremente  for  initial 
qualification,  as  suggested  by  some 
commente.  Any  survey  f>erformed  by  a 
physicist  to  bring  his  or  her  total  up  to 
the  requirement  must  be  under  the 
direct  supervision  of  a  qualified  medical 
physicist  Contrary  to  the  assiunption  in 
one  of  the  commente,  physicians  and 
technologiste  who  fail  to  meet  their 
continuing  experience  requirement  are 
also  required  to  reesteblish  their 
qualifications  under  direct  supervision 
and  cannot  resume  working 
independenUy  until  the  requalification 
is  complete. 

e.  Retention  of  personnel  records 
(3900.12(a)(4)) 

The  provision  on  retention  of 
personnel  records  §900. 12(aX4)  is 
intended  to  describe  the  prasonnel 
records  that  must  be  kept  by  the  facility 
to  establish  that  their  personnel  meet 
the  MQSA  requiremente  and  to  indicate 
how  long  such  records  should  be  kept 

(Conunent  283).  Ten  commente 
disagreed  with  the  propxisal  by  FDA  to 
allow  records  to  be  discarded  following 
the  next  anmiAl  inspection  and  the 
resolution  of  any  personnel  problems 
discovered  during  that  inspection. 
These  conmiente  urged  that  records  be 
required  to  be  kept  for  longer  periods, 
with  "as  long  as  the  person  is  employed 
at  the  facility"  being  the  maYimnm 
suggestion.  Four  more  commente 
suggested  that  FDA  also  esteblish 
requiremente  for  how  long  records  of 
staff  membffls  who  have  left  the  facility 
should  be  kept  One  comment  noted 
that  the  list  of  the  people  for  whom 
records  were  requiiBd  in  the  proposal 
included  darkroom  personnel  and 
pointed  out  there  were  no  specified 
qualifications  for  such  individuals.  Two 
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comments  suggested  that,  if 
mammography  is  performed  at  various 
sites  under  the  same  ownership,  the 
records  be  leapt  only  at  one  site  and  be 
sent  to  the  separate  facilities  as  needed. 
Finally,  one  comment  expressed  the 
opinion  that  keeping  personnel  records 
was  an  unnecessary  burden,  but  made 
no  siiggestions  as  to  how  personnel 

aualifications  could  be  verified  without 
ocumentation. 

FDA  has  made  a  nimiber  of  changes 
in  this  requirement  in  response  to  the 
conmients.  First,  to  addraas  the  concern 
about  inclusion  of  dariaoom  personnel, 
the  list  of  activities  perfbnnad  at  a 
fKility  has  been  replaced  with  a 
reference  to  those  personnel  for  whom 
quality  standards  have  been  issued.  The 
wording  was  further  changed  to  clarify 
that,  as  long  as  an  individual  is 
employed  at  a  fecility  in  one  of  these 
capacities,  records  must  be  available  to 
show  that  the  individual  meets  all 
qualifications.  Records  for  individuals 
who  have  left  the  facility  may  be 
discarded  after  the  next  inspection  has 
occurred  and  FDA  has  determined  if  the 
individual  met  the  requirements. 
Although  nothing  in  the  MQSA  or  these 
final  regulations  precludes  the  fecility 
from  retaining  these  records  for  longu 
periods  of  time.  FDA  does  not  expect  to 
have  further  need  to  review  such 
records  following  the  subsequent 
inspection.  In  response  to  ctanments 
suggesting  that  multi-site  facilities 
retain  personnel  records  in  a  central 
focation.  FDA  notes  that  such  a  practice 
would  be  permitted  but  is  not  required 
under  the  final  rule.  Because  the  MQSA 
inspections  are  typically  announced  in 
advance,  a  facility  could  store  its 
records  at  one  site  and  l»ing  them  to  the 
other  sites  as  needed  for  review  during 
the  inspections  these. 
2.  Equipment  (§  900.12(b)) 

The  requirements  were  intended  to 
establish  specifications  to  ensure  that 
each  facility  would  have  equipment  that 
is  capable  of  producing  quality 
mammograms.  FDA  made  a  number  of 
aignifirant  changes  in  the  equiinnmt 
requiremanti  that  were  proposed.  These 
changes  include  removing  several  of  the 
requiiemsnts  [Hoposed  fw  phase-in  5 
and  10  yens  after  the  publication  of  the 
final  rule  and  moving  several 
requirements  from  §  900.12(b)  to  the 
quality  assurance  paragraph  in 
S900.12(e).  Most  of  the  test  procedures 
that  would  have  been  required  (uider 
die  proposal  have  also  been  deleted. 
Each  of  these  chaiMBS  will  be  discussed 


a.  Genaal  couanantt  on  equipment 
(Comment  284).  A  number  oi 
comments  raised  issues  that  did  not 
address  specific  provisions  proposed 


under  §  900.12(b),  but  %irere  directed 
genoally  toward  the  entire  package  of 
regulations  governing  equipment.  These 
included  two  comments  that  expressed 
a  blanket  support  for  the  regulations 
proposed  under  §  900.12(b). 

Chie  comment  stated  that  it  would  be 
useful  to  have  a  better  delineation  of 
responsibility  for  ensuring  that  units 
meet  particular  standards  under  the 
MQSA.  The  comment  recommended 
that  the  facility  medical  physicist  be 
designated  as  the  individual  responsible 
to  ensure  that  a  facility's  equipment  is 
in  compliance. 

FDA  believes  responsibility  for 
compliance  with  all  the  MQSA 
requirements  rests  ultimately  with  the 
facility.  Within  the  scope  of  each 
facility's  individual  operations, 
responsibility  can  be  apportioned  as  the 
facility  wishes,  so  long  as  this  is 
consistent  with  the  regulations.  The 
suggestion  made  by  the  comment  is  not 
inconsistent  with  the  regulations.  Under 
§900.12(dXlXiv),  the  medical  physicist 
is  designated  as  the  individual 
responsible  to  oversee  the  QC 
requirements,  though  no  provisions 
specifically  require  routine  QC  testing  to 
be  performed  by  the  medical  physicist 

(Comment  285).  Three  comments 
suggested  that  FDA  cannot  anticipate 
future  changes  in  mammographic 
eq\iipment  technology  sufficiently  «vell 
to  be  able  to  determine  all  appropriate 
requirements  in  this  area  over  this 
extended  timeframe.  One  of  these 
recommended  that  FDA  review  the 
eqwpment  requixMnents  on  a 
continuing  basis  to  recommend  and 
propose  modifications  that  are 
recognized  to  promote  quality 
mammography.  One  comment  suggested 
that  FDA  simply  require  all 
mammography  X-ray  units  to  be 
replaced  every  8  to  10  years  in  order  to 
keep  facilities  upgraded  with 
standardized  equipment 

FDA  agiees  that  it  cannot  anticipate 
aU  changes  in  mammography 
equipment  over  the  next  10  yeen  and 
has  not  attempted  to  do  ao.  In  the 
proposed  regulations.  FDA  simply 
incorporated  specifications  of  current 
equipment  that  ejqiefts  had  deemed 
desirable  for  quality  mammopaphy 
sjrstems.  The  goal  of  the  proposal  was  to 
ensure  that.  10  years  in  tlie  foture,  each 
facility  would  be  using  equipment  that 
was  considered  state-of-the-art  in 
today's  market  FDA  approached  this 
goal  by  phating-in  the  requirements 
over  various  time  periods.  Equipment 
requirements  considerBd  most 
fundamental  to  the  delivery  of  quality 
mammography  would  be  required  fint. 
followed  by  dtoee  specifications 
considered  useful  but  which,  because  of 


cost  impact,  could  he  delayed  for  a 
period  of  5  years.  The  third  phase  under 
the  proposal  included  "nice  to  have" 
features  that  are  not  absolutely 
neoqasary  to  the  production  of  quality 
mammograms  and  would  not  be 
required  until  the  rad  of  a  10-year 
period.  However,  based  on  the 
imcertainty  surrounding  the  need  for 
the  phase  three  requirements, 
consultation  with  NMQAAC  and 
industry  representatives,  assessment  of 
the  costs  associated  with  some  of  the 
proposed  5-yeei  phase-in  requiiemoits, 
and  consideration  of  the  public 
comments,  FDA  has  determined  that 
this  goal  is  inconsistent  with  efforts  to 
keep  the  costs  associated  with  the 
delivery  of  mammography  services  at  a 
manageable  level.  The  agency  has, 
therefore,  decided  to  eliminate  many  of 
the  requirements  that  had  been 
proposed  for  both  S-  and  10-year  phase- 
in.  FDA  has  previously  stated  that  it 
plans  to  periodically  review  the 
regulations  for  necessary  revisions  in 
response  to  new  technology  and 
remains  committed  to  that  effort  The 
agency  intends  to  and  will  revisit  these 
arees  in  the  future  to  reassess  the  need 
for  additional  regulations. 

Although  the  revised  eqiiipment 
standards  do  not  mandate  that  each 
facility  have  all  the  equipment  faatures 
the  agency  originally  had  proposed, 
FDA  believes  the  final  regulations 
establish  basic  requirements  that  ensiire 
that  every  facility  meets  the  beseline 
equipment  standards  necessary  to 
perform  safe  and  accurate 
mammography.  In  response  to  the 
comment  that  recommended  requiring 
new  equipment  every  8  to  10  years.  FDA 
does  not  believe  that  the  costs 
associated  with  the  arbitrary 
replacement  of  mammography 
equipment  every  8  3rear8  to  10  yean  is 
justifiable.  In  addition,  the  agency  notes, 
too.  that  the  alternate  standards 
provisions,  included  in  the  regulations 
undw  S  900.18.  provide  the  flexibility 
needed  to  ensure  that  new  and 
innovative  advancements  reach  the 
market  without  unnecessary  defay. 

(CoQunent  286).  Two  comments 
recommended  that  all  detailed  testing 
procedures  be  eliminated  from 
§  900.12(b)  to  alkm  flexiUlity  far 
qualified  medical  phjrstdsts  to 
determine  the  appropriate  testing 
methodology. 

FDA  has,  in  large  pari,  adopted  this 
spproach  in  the  final  regulations.  In 
doing  so,  the  agency  has  placed 
responsibility  on  the  medical  physicists 
to  be  shle  to  Justify  the  procedures  that 
they  utilize  to  perform  testing  of 
equipment  in  any  particular  facility. 
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(Comment  287).  One  comment 
suggested  that  the  X-ray  tube  companies 
are  "planning  for  eeriy  tube  retirement 
so  they  can  replace  die  tubes  frequently 
at  high  cost  to  the  facilities."  The 
comment  asked  FDA  to  address  this 
issue  immediately  in  an  effort  to  keep 
nwimmography  costs  donvn. 


FDA  does  not  control  the  pricing  of 
equipment  in  die  marketplara.  The 
agency  is.  however,  intraested  in 
equipment  problems  that  may  indicate  a 
imit  does  not  meet  its  specifications 
and/or  aspects  of  compliance  that  it  is 
certified  as  meeting.  Specific 
information  about  manufacturen  «K"nild 
be  submitted  to  the  Office  of 
Compliance  in  FDA's  Center  far  Devices 
and  Radiological  Health.  2094  Gaither 
Rd..  Rockville,  MD  20850. 

(Comment  288).  One  comment 
suggested  that  there  should  be  a  lock- 
out and/or  alarm  mechanism  preventing 
a  mammography  technologist  from 
•jqxMing  the  patient  to  radiation 
without  placing  film  in  the  equipment 
Another  comment  suggested  a 
requirement  for  an  interiock  to  prevent 
a  second  exposure  until  the  cassette  is 
changed,  and  two  more  comments 
recommended  a  requirement  for  an 
interiock  to  ensure  the  presence  of  a 
cassette  in  the  bucky/fibn  holder.  These 
oomments  noted  that  such  incidents 
have  occurred,  needlessly  exposing 

Ktients  to  radiation  multiple  times 
cause  the  technologist  forgot  to  insert 
or  change  the  film. 

Although  FDA  is  aware  that  some 
manufacturers  include  interlocks  that 
ensure  the  presence  of  a  cassette  m  that 
cassettes  are  changed  after  each 
exposure  m  their  equipmoit  FDA  is 
not  considering  such  requirements  at 
this  time.  FDA  believes  that ""»!« 
equipment  performance,  this  is  an 
aspect  of  the  mammography  process 
that  is  within  the  complete  control  of 
the  technologist  and  that  the 
technologist  must  assiune  responsibility 
for  preparing  the  system  for  each 
exposure.  In  facilities  where  more  than 
one  technologist  uses  the  equipment  a 
check  list  of  items  should  be  followed 
and  this  should  most  certainly  be  one  of 
the  items  on  the  list  If  the  technologists 
adequately  foUow  standard  procedures, 
incidents  such  as  those  described  in  the 
comments  can  be  prevented  without 
incurring  the  considerable  expense 
involved  in  requiring  the  suggested 
interlocks. 

(Comment  289).  One  conunent  asked 
the  agency  to  consider  requiring  special 
grounding  devices  to  protect  operators 
and  patioits.  The  comment  also 
suggested  a  prohitution  against 
carpeting  in  the  mammography  room, 
and  a  requirement  fn- the  use  of  static 


mats  around  the  mammography 
machine. 

Although  these  items  might  be 
desirable  they  do  not  impact  the  quality 
of  the  mammography  image  and  are 
beyond  the  sct^ie  of  these  regulations. 

(Comment  290).  One  comment 
suggested  that  a  requirement 
establishing  a  maximiun  rfi«ti^nry  from 
the  surface  of  the  patient  support  to  the 
sensitive  part  of  the  image  receptor 
should  be  incorporated  in  $  900.12(b). 
FDA  is  not  aware,  and  the  comment 
did  not  offer  evidence  to  show,  that  this 
represents  a  problem  for  current 
mammography  sjrstems.  Aocordingfy, 
the  agency  is  not  planning  to  regulate 
this  aspect  of  equipment  performaiKS. 

(Comment  291).  One  conunent 
suggested  that  the  mn'riminn  allowable 
photo-timed  expoeaie  for 
maminography  applications  should  be 
specified,  llie  comment  steted  that  the 
backup  limit  of  2.000  mA's  (from  21 
C7R  1020.31(aX3Kiii)  in  the 
Peifoaaance  Standaids  for  Diagnoetic 
X-ray  systems  and  their  major 
components)  was  clearly  selected  based 
on  pvior  technology,  Le..  much  slower 
screen-film  systems  or,  perhaps, 
industrial  X-ray  film  where  exposures 
were  typicaUy  on  the  order  of  5.000 
milli  Roentgen  (mR)  for  an  avorago 
breast 

FDA  notes  that  the  regulations  uiKler 
21  CFR  1020.31  presenUy  set  a  limit  of 
2,000  mA's  for  automatic  exposure 
omtrol  equipment  when  operating  with 
a  peak  tube  potential  under  51  kVp. 
This  regulation  is  not  specific  to 
mammography,  but  applies  to  any 
diagnostic  X-ray  equipment  operating 
witi^  a  peak  tube  potential  onder  51 
kVp.  In  previous  draft  regulations 
presented  to  NMQAAC.  a  lower  value  of 
600  mA's  was  proposed  for 
mammography  systems.  The  committee 
was  of  the  opinion  that  600  mA's  was 
too  low  and  FDA  planned  to  increase 
the  value  to  800  mA's.  In  the  meantime, 
FDA  received  comments  from  industry 
pointing  out  that  some  systems  have 
variable  SID  capability.  This  variability 
in  current  equipment  undermines  an 
approach  that  relies  on  the  mavimiim 
mA's  concept  because  the  mA's 
required  at  a  longer  SID  may  be 
significantiy  greater  than  that  required 
at  a  shorter  SID,  althcmgh  the  dose 
delivered  might  remain  constant 
Because  FDA  was  faced  with  setting 
dose  limits  for  the  termination  of  the 
exposure  or  unnecessarily  limiHng 
equipment  SID.  the  agency  decided  that 
tbuB  maximnm  allowable  photo-timed 
exposure  should  not  be  prescribed  in 
the  regulations  at  this  time.  This    . 
decision  was  presmted  to  NMQAAC, 


wdiich  had  no  comment  FDA  may 
revisit  this  area  in  future  proposals. 

(Conunent  292).  Oz»  comment  noted 
that  the  time  between  exposure  of  the 
film  and  photographic  processing  is 
critical  because  the  lateat  im^n  on  all 
film  deca]rs  with  time. 

FDA  had  considered  this  aspect  of  die 
imaging  process  for  regulation  but 
based  on  comments  from  the  public  and 
NMQAAC.  decided  not  to  propose 
requirements  at  this  time.  This  area  may 
be  revisited  in  the  future  when  more  is 
tmderstood  about  the  requirements  and 
practices  in  the  mobile  mammography 
community,  where  film  processing  often 
must  be  delayed  for  a  significant  period 
of  time  after  exposure. 

(Comment  293).  Several  comments 
recommended  that  FDA  sat  standards 
far  batdi  variability  of  film,  stating  that 
diis  varialnlity  is  often  greater  than  that 
proposed  for  the  equipment  standards. 

FDA  recognizes  that  the  variability  of 
film  may  be  a  potential  problem  but 
believes  that  facilities  can  control  rhui, 
to  a  significant  d^ree,  through  their 
purchasing  specifications  and  selection 
of  suppliers.  FDA  will  monitor  this 
problem  closely  to  determine  if  future 
regulation  is  reqtiired. 

(Comment  294).  Tvrenty-five 
comments  recommended  that  FDA 
include  requirements  for  the  viewbox 
and/or  the  viewing  conditions  for  the 
physician  and  technologist 

FDA  agrees  such  standards  would  be 
hwnefirial.  but  does  not  believe  that 
enough  is  known,  at  this  time,  to  set 
appropriate  specifications  for  viewing 
omditions.  The  guidelines 
recommended  by  ACR  are  excellent  and 
the  agency  encourages  facilities  to 
follow  them.  FDA  will  consider  diis 
subject  for  future  regulation  and  all 
relevant  commmts  will  be  reconsidsted 
at  that  time. 

(Comment  295).  Thirty-nine 
comments  expressed  concern  that  the 
cost  of  some  or  all  of  the  equipment 
regulations  would  cause  facilities  to 
close  and  thereby  restrict  access  for 
patients.  Many  of  these  comments  urged 
that  the  equipment  reqiiirements  «hould 
be  made  to  ^ply  to  manufactureis  of 
equiiHnent  for  items  manufactured  aftor 
the  specified  effective  date  of  the 
regulations.  A  related  conunent 
suggested  that  the  current  interim  rule, 
which  requires  only  that  equipment  be 
specifically  designed  for  mammopaphy, 
is  MTorldng  well  and  that  further 
regulation  proposed  under  $  900.12(b) 
will  serve  only  to  stifle  invention,  add 
cost  and  "overiy  rigidify"  this 
important  aspect  of  providing  the 
hi^iest  quality  mammography  services 
at  the  lowest  cost  to  the  public. 
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FDA  can  understand  why  the  last 
comment  believes  the  interim 
regulations  are  far  less  extensive  than 
what  was  proposed.  The  interim 
regulations  address  the  equipment 
aspect  of  mammography  quality  directly 
by  listing  four  criteria  that  all  X-ray 
systems  used  for  mammography  must 
satisfy:  (1)  The  X-ray  equipment  must  be 
specifically  designed  for  mammography; 
(2)  it  must  be  certified  to  meet  the 
performance  standards  in  21  QFR 
1020.30;  (3)  it  must  have  a  removable 
grid;  and  (4)  it  must  have  a  compression 
device.  In  addition,  however,  the 
interim  regulations  required  each 
facility  to  imdergo  an  anmial  survey  in 
accordance  with  the  standards  specified 
in  the  1992  or  1994  ACR  QC  manuals 
(see  §  900.12(d)  and  (e)  of  the  interim 
regulations).  Tliese  mamiAU  outline 
extensive  requirements  for  the 
equipment  associated  with  the 
mammography  process.  In  the  final 
regulations,  FDA  has  not  referenced 
these  manuals  although  NMQAAC 
strongly  advised  their  continued  use 
and  has  instead  included  specific 
requirements  that  were  part  of  the  ACR 
standards  imder  final  regidations  at 
§  900.12(b)  and  (e).  Although  they 
appear  as  new  regulations,  many  of 
these  new  provisions  merely  restate 
requirements  that  previously  had  been    ' 
referenced  through  the  ACR  manuals 
but  are  now  reformatted  as  regulation. 

FDA  is  also  concerned  about  all  costs 
associated  with  the  regulations  under 
the  MQSA,  including  those  inciured  by 
the  purchase,  upgrade,  and  repair  of 
equipment.  However,  FDA's  authority 
under  the  MQSA  relates  to  the  user  of 
the  equipment  rather  than  the 
manufecturer.  Under  authority  granted 
to  FDA  by  provisions  of  the  act  (which 
incorporates  the  Radiation  Control  for 
Health  and  Safety  Act  of  1968),  FDA  is 
pursuing  a  parallel  path  to  generate 
standards  for  new  equipment  under 
§  1020.30.  This  process  will  take  some 
time  and  regulations  on  new  eqmpment 
only  gradually  affect  the  installed  base. 
The  agency  concluded  that  regidations 
directed  at  new  equipment  only,  and 
not  the  installed  base,  would  have 
inappropriately  delayed  the  benefits  of 
the  improvements  provided  by  the  new 
equipment  for  millions  of  women  for  a 
number  of  years. 

For  these  reasons,  FDA  determined 
that  equipment  standards  implementing 
the  MQSA  should  be  directed  to  the 
installed  base  to  ensure  that  all  women, 
not  just  those  that  utilize  facilities  with 
new  equipment,  receive  an  adequate 
and  equal  baseline  of  care.  Based  on 
fecility  inspection  experience  with  the 
interim  regidations,  FDA  does  not 
expect  a  large  reduction  in  providers 


and  anticipates  no  access  problems 
solely  as  a  n^sult  of  the  equipment 
regulations.  Ii  addition,  FDA  has 
provided  mechanisms  for  alternate 
standards  in  §  900.18  to  allow  for 
innovation  and  flexibility  under  the 
final  rule.  The  agency  has  no  reason  to 
believe  that  the  regulations  will  cause 
stagnation  in  the  market  for  new  and 
useful  equipment 

(Conunent  296).  One  comment  asked 
if  it  was  necessary  to  attempt  to  codify 
and  regulate  equipment  standards  that, 
in  the  respondent's  opinion,  will  evolve 
anyway  through  competition  in  the 
market 

Again,  the  agency  responds  that  the 
introduction  of  new  products  into  the 
market  place  can  be  a  slow  process  and 
waiting  for  manufacturers  to 
manufacture  and  market  and  for  users  to 
purchase  would  not  produce  the  change 
in  ininiirmm  national  standards  that 
FDA  perceives  is  needed.  Additionally, 
in  FDA's  experience,  certain  segments 
of  .any  market  are  often  driven  by  price 
concerns  rather  than  features  or 
performance.  FDA  believes  that 
regulations  are  the  only  mechanism  that 
will  provide  the  impetus  to  achieve  the 
desired  baseline  of  care  in  a  reasonable 
time. 

(Comiment  297).  One  comment 
supported  phasing  in  the  equipment 
standards  over  the  next  1  to  10  years,  as 
discussed  in  the  preamble  to  the 
proposal  (61  FR  14909).  Two  comments 
stated  that  5  years  is  not  a  sufficient 
amount  of  time  to  require  the 
purchasing  of  new  equipment  and 
maintained  that  it  would  be  more 
appropriate  to  allow  a  longer  phase-in 
period,  for  example,  10  years. 

Five  comments  offered  a  contrary 
point  of  view,  suggesting  that  the 
majority  of  the  manunography 
equipment  presenUy  in  use  meets  most 
of  the  proposed  standards  in  §  900.12(b) 
and  that  many  of  the  timeframes 
proposed  in  §  900.12(b)  are  excessively 
long.  One  of  these  comments  expressed 
concern  that  there  are  some  facilities 
where  the  machine  limits  the  ability  to 
do  adequate  imaging  and  the  facility 
will  not  get  newer  equipment  if  not 
forced  by  law  to  do  so. 

FDA  appreciates  these  comments  and 
recognizes  that  some  facilities  will  not 
upgrade  their  equipment  until  the  last 
possible  moment,  thereby  using 
equipment  that  has  become  inadequate 
by  current  standards.  The  agency  must 
balance  these  concerns  with  cost 
concerns  that  facilities,  patients,  and 
FDA  all  share.  The  decision  to  require 
certain  equipment  standards  to  be 
phased  in  relatively  quickly  and 
postpone  others  represents  the  agency's 


efforts  to  balance  these  competing 
concerns. 

(Comment  298).  One  comment 
suggested  that  there  should  be 
regulations  for  needle  biopsy  systems  in 
§900.12,  including  provisions  that 
address  misalignment  of  the  biopsy 
cross-hair.  The  comment  stated  that  the 
cross-hair  assembly,  if  not  accvuately 
aligned,  may  lead  to  inaccurate 
localization  of  lesions  during  needle 
localization,  increasing  the  possibility  of 
morbidify.  FDA  recognizes  the  need  for 
regulation  in  this  area  and  has  raised  the 
issue  with  NMQAAC  in  the  past  As  a 
result  of  discussions  with  NMQAAC 
and  opinions  offered  by  the  ACR.  the 
decision  was  made  to  delay  regulations 
for  this  aspect  of  breast  radiography 
until  communify  consensus  can  be 
reached  on  all  aspects  of  the  process.  As 
discussed  earlier,  FDA  is  currenUy 
working  internally  on  possible 
regulations  for  interventional 
mammography,  while  awaiting  the 
results  of  collaborative  efforts  between 
the  ACR  and  the  American  College  of 
Surgeons  to  reach  consensus  on 
recommendations  for  standards  in  this 
area. 

(Comment  299).  One  comment 
recommended  that  the  equipment 
specifications  proposed  under 
§  900.12(b)  should  not  be  included  in 
the  final  regulations  and  that  the  entire 
section  should  be  issued  as  guidance 
rather  than  a  binding  regulation. 

FDA  has  considered  tnis  approach, 
but  has  determined  that,  because  the 
guidelines  would  not  have  the  force  of 
law,  they  would  not  achieve  the 
widespread  results  necessary  to  meet 
thegoals  of  the  MQSA. 

(Comment  300).  Nine  comments 
expressed  concern  that  the  proposed 
regulations  under  §  900.12(b)  were  not 
specific  as  to  whether  all  equipment  in 
a  facilify  must  comply  and  one  of  these 
comments  questioned  if  existing 
mammography  units  must  be  redesigned 
and/or  upgraded  to  all  the  standards  by 
the  effective  dates. 

FDA  intends  that  all  facilities 
performing  mammography  shall  meet 
each  of  the  final  regulations  by  the 
effisctive  date  of  each  requirement  In 
the  case  of  equipment,  all  equipment 
used  for  covered  mammography 
procedures  must  meet  the  requirements 
in  effiact  at  any  given  time.  If  equipment 
must  be  repaired,  replaced,  or  upgraded 
to  achieve  this  result,  then  such  actions 
must  be  completed  by  the  effective  date 
or  the  facilify  must  discontinue  offering 
mammography  services  with  the 
nonconforming  equipment  until 
compliance  is  achieved. 

(Comment  301).  One  comment  stated 
that  the  equipment  standards  sometimes 
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give  very  specific  descriptions  of  testing 
equipment  and  procedures.  For 
example,  in  proposed  §  900.12(b)(4}(iv), 
FDA  specifically  described  a  12  cm 
diameter  acrylic  disc  1.5  cm  thick.  The 
respondent  was  unsure  why  12  cm  was 
specified  instead  of  10,  and  why  1.5  cm 
was  specified  instead  of  1  or  2. 

FDA  notes  that  in  each  case  where 
test  procedures  and/or  test  objects  are 
specified  in  these  final  regulations,  the 
objects  or  procedures  are  usually  based 
on  established  test  protocols.  In  some 
cases  where  the  test  object  itself  could 
be  variable,  the  specifications  are 
identical  to  an  object  used  in  another 
required  test  in  order  to  reduce  the 
number  of  items  required  for  the  entire 
survey  or  inspection.  In  cases  where  the 
test  or  the  test  object  is  new,  the  details 
of  its  design  are  beyond  the  scope  of  this 
document.  FDA  intends,  whenever 
possible,  to  issue  guidance  documents 
that  will  address  the  use  of  such  new 
procedures  and  equipment  The 
particular  example  cited  in  the 
conunent  has  been  deleted  from  the 
final  regulations. 

(Comment  302).  One  comment  stated 
that  the  proposed  rules  are  not  entirely 
consistent  with  the  guidance  document 
developed  by  ACR  and  CDC.  The 
comment  recommended  that  every  effort 
should  be  made  to  ensure  consistency 
with  the  ACR  guidance  document 

FDA  is,  of  course,  aware  of  the  ACR/ 
CDC  document  and,  in  fact,  adopted 
many  of  its  requirements  for  these  final 
regulations.  However,  the  ACR/CDC 
document  was  written  as  a  guideline  for 
new  equipment  and  not  as  a  regulation 
for  installed  equipment.  As  a  guideline, 
its  wording  would  not  readily  transfiar  to 
regulation  and,  as  a  specification  for 
new  equipment,  its  scope  was  not 
sufficiently  broad  to  address  the  range 
of  the  installed  base  or  the  cost  concerns 
associated  with  upgrade  and 
replacement  of  equipment  The  agency 
also  notes  that  the  recommendations  in 
the  ACR/CDC  guidance  represent  an  • 
attempt  to  describe  an  optimal  system. 
NMQAAC  and  members  of  the  public 
have  stated  that  some  of  the  features, 
while  desirable,  would  generate  costs 
not  justified  by  the  expected  benefit, 
especially  when  applied  to  the  installed 
base.  In  those  cases  where  the  agency 
believes  the  benefit  does  not  warrant  the 
cost.  FDA  has  not  made  particular 
features  regulatory  requirements.  Within 
these  limitations,  FDA  has  generally 
made  efforts  to  remain  consistent  with. 
the  ACR/CDC  guidance  where  doing  so 
is  appropriate. 

(Conunent  303).  One  comment 
suggested  that  a  section  in  §  g00.12(b)  or 
(e)  should  address  the  issue  of  screen 
placement  in  the  cassette.  The  comment 


noted  that,  because  the  screen  is 
sometimes  not  positioned  with  its  edge 
in  contact  with  the  inside  wall  of  the 
cassette  at  the  chest  wall,  the  film  edge 
is  underexposed  or  imexposed.  The 
comment  suggested  that  "such  cassettes 
should  be  rejected  and  the  screens 
remounted."  _, 

FDA  agrees  that  such  conditions 
should  not  exist  but  believes  the  anntml 
survey  and  normal  QC  procedures  will 
identUy  and  correct  such  problems  and 
is  not  considering  regulations  to  address 
this  concern  at  this  time. 

(Comment  304).  One  comment 
recommended  that  the  proposed 
equipment  regulations  in  §  900.12(b)  be 
rewritten  to  correspond  more  closely 
with  existing  international  standards. 

In  certain  aspects  of  eqidpment 
related  requirements,  FDA  has 
attempted  to  conform  to  both  national 
and  international  precedent  However, 
in  some  cases,  those  guidelines  are 
inappropriate  or  do  not  address  the 
specific  concern  being  considered  under 
the  MQSA. 

(Comment  305).  One  comment 
suggested  that  the  proposed 
requirements  of  §  900.12(bKl7)  through 
(21),  which  do  not  relate  to  X-ray 
equipment  or  film  processors,  should  be 
included  as  part  of  the  aisnual  physics 
survey  and  need  not  be  specified  by 
regulation.  FDA  believes  that  this 
respondent  misunderstood  these 
provisions  because  the  core  of  the 
annual  physics  survey  is,  in  fact,  set 
forth  in  these  regulations.  Some  of  these 
regulations  have  been  modified  and/or 
transferred  to  the  qualify  assurance 
section  of  the  final  regulations,  while 
othere  have  been  deleted.  The  remaining 
requirements  may  be  checked  as  survey 
or  inspection  items,  verified  by 
documentation  provided  by  the 
manufacturers,  or  established  through 
normal  QC  procedures  performed  by  the 
facilify.  Although  the  agency  has  not 
expressly  prescribed  how  these 
requirements  should  be  met  in  all  cases, 
FDA  has  determined  that  the  facilify  is 
responsible  for  establishing  compliance 
Mritii  these  standards  rather  than  trusting 
that  they  would  be  included  in  all 
medical  physicists  routine  surveys, 
b.  Prohibited  equipment 

(§900.12(6X1)) 

This  paragraph  prohibited  the  use  for 
mammography  of  general  purpose 
equipment  or  equipment  designed  for 
special  nonmammography  procedures. 

(emolument  306).  Seven  respondents 
recommended  that  the  use  of 
xeromammographic  equipment  should 
be  prohibited  or  phased  out 

FDA  considercKi  taking  this  action  but 
believes  that  the  unique  characteristics 
of  the  xeroradiographic  process  may 


provide  a  valuable  tool  in  the  diagnosis 
of  some  cases.  Records  obtained  firing 
the  first  year  of  facilify  inspections 
under  the  interim  regulations  indicate 
that  there  are  an  extremely  small 
number  of  these  units  in  service  and  it 
is  believed  that  the  number  will 
continue  to  decrease  as  their  use  falls 
out  of  favor  with  the  communify.  FDA 
has  concluded,  therefore,  not  to  ban 
their  use. 
c.  General  (§  900.12(b)(2)) 
This  parsjgraph,  as  proposed,  required 
that  all  equipment  be  designed  for 
mammography  and  cei^fied  under 
§  1020.30. 

(Comment  307).  One  respondent 
suggested  that  a  definition  of 
"specifically  designed  for 
mammography"  be  included  because 
some  units  may  be  used  for  imaging  of 
extremities. 

FDA  does  not  believe  that  this  is 
necessary  because  the  manulacturer's 
labeling,  along  with  the  FDA  device 
approval  process,  ensures  that  the 
design  is  appropriate  for  mammography. 
FDA  recognizes  the  fact  that  the 
characteristics  of  mammography 
radiographic  equipment  make  it  useful 
for  other  radiological  examinations  and 
does  not  intend  to  restrict  such 
applications  if  the  product  has  also  been 
approved  for  that  use. 

a.  Motion  of  the  tube-image  receptor 
assembly  (§  900.12(bX3)) 

This  paragraph  proposed  that  the 
gantry  be  capable  of  specific  rotation, 
that  the  angle  of  the  gantry  be  indicated, 
and  that  the  tube-image  receptor 
assembly  remain  rigidly  fixed  in  any 
position  where  it  was  designed  to 
operate. 

(Comment  308).  Two  comments  noted 
a  citation  error  in  the  proposed 
regulations.  One  comment 
recommended  the  deletion  of  the  entire 
section,  with  the  possible  exception  of 
requiring  the  system  to  remain  fixed 
when  placed  in  an  operating  position. 
Three  other  comments  supported  the 
proposed  requirements,  although  one 
suggested  that  oidy  one  unit  at  each 
facilify  need  meet  the  requirements. 
NMQAAC  supported  the  proposed 
requirements,  %vith  the  recommendation 
that  they  be  applicable  only  to 
equipment  acquired  5  or  more  years 
after  the  publication  of  the  final 
regulations. 

FDA  has  determined  that  NMQAAC's 
recommendation  to  require  compliance 
only  on  equipment  acquired  5  or  more 
yean  after  publication  of  the  final 
regulations  presents  major  problems 
with  respect  to  enforcement  Such  an 
approach  would  produce  a  situation 
where  two  distinct  levels  of  qualify 
would  be  in  place  for  different  facUities 
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and  often  Mrithin  the  same  focility,  based 
on  when  equipment  was  acquired.  After 
reviewing  the  public  comments  and 
assessing  the  possible  cost  impact  of  the 
requirements,  FDA  decided  to  remove 
the  provisions  detailing  the  range  of 
gantry  motion  and  angle  indication.  If 
this  area  is  considered  for  future 
regulation,  all  comments  submitted  on 
these  sections  will  be  reconsidered  in 
the  process.  FDA  has  reworded  the 
provision  that  requires  the  tube-image 
receptor  assembly  to  remain  fixed  in  its 
designed  operating  positions  and  this 
requirement  remains  under 
$900.12(bK3)  in  the  final  regulations. 
The  citation  error  has  been  corrected. 

e.  Image  receptor  sizes  (§  900.1 2(bX4)) 

This  paragraph  requires  that  all 
mammography  systems  have,  at  a 
minimum,  bodi  a  18  X  24  cm  and  24  X 
30  cm  screen-filfai  receptor  and 
matching  grids,  and  that  the  grids 
should  be  removable.  This  section  also 
proposed  that  grid  motion  should  not  be 
impeded  when  a  breast  is  subjected  to 
compression  in  the  system. 

(Comment  309).  Seven  comments 
supported  the  proposal  regarding  the 
image  receptor  sizes  and  matrhing  grid 
requirements  proposed  in 
§900.12(b)(4)(i).  Two  conunents 
opposed  the  specification  requiring  both 
a  large  and  a  small  image  receptor 
system  in  the  regulations.  One  of  these 
misread  the  proposal  as  being 
applicable  to  xeromammographic 
equipment  and  suggested  that  the 
regulation  might  prohibit  the  use  of 
such  equipment  because  such  systems 
may  not  provide  multiple  image 
receptor  sizes.  The  other  conunent 
supported  the  concept  of  requiring  a 
large  and  small  image  receptor 
combination,  but  opposed  a  provision 
specifying  the  actual  dimensions  of 
these  receptors.  A  related  comment, 
while  not  actually  opposing  the 
proposal,  expressed  concern  that 
requiring  multiple  image  receptor  sizes 
for  screen-film  systems  might  establish 
difficult  precedents  for  future 
technologv. 

FDA  believes  that,  for  the  present  and 
foreseeable  fut\ue,  the'dominant  film 
sizes  used  in  screen- film  mammography 
will  remain  18  X  24  and  24  X  30  cm  and 
has  not  been  persuaded  to  revise  the 
provision  that  requires  systems  to  have 
both  sizes  with  corresponding  grids. 
The  agency  believes  that  the  last 
comment  is  coiu:emed  with  digital 
systems  currently  under  development 
and  the  concern  that  large  or  multiple 
sized  image  receptors  would  be 
prohibitively  expensive  with  such 
systems.  FDA  has  not  formulated  an 
opinion  in  this  area  and  will  wait  to  see 
what  final  technology  and  . 


configurations  evolve  for  digital  systems 
before  addressing  this  issue  in 
regulation. 

(Comment  310).  One  comment,  while 
neither  agreeing  nor  disagreeing  with 
the  requirement  for  multiple  size  image 
receptors,  stated  that  the  use  of  smaller 
'image  receptors,  even  on  large  breasts, 
results  in  clearer,  sharper  images  and 
noted  that  larger  areas  compressed  all  at 
once  do  not  provide  the  sharpness  and 
detail  needed  to  pick  up  very  small 
cancers.  The  comment  stated  that,  even 
though  more  films  are  taken  when  a 
smaller  film  size  is  used  to  image  a  large 
breast,  the  benefits  of  finding  a  life- 
threatening  cancer  fat  outweigh  the 
minimal  increase  in  radiation  exposure 
to  the  patient. 

FDA  recognizes  this  practice  as 
essentially  the  "spot  compression"  of 
the  entire  breast  in  multiple  exposures. 
Although  "spot  compression"  can  yield 
improved  images,  it  is  not  a  recognized 
or  accepted  procedure  in  screening 
mammography.  Interpreting  physicians 
who  deem  such  studies  necessary  will 
order  them  to  be  performed,  but  it  is  not 
standard  practice  for  routine  screening. 
The  agency  also  notes  that  the 
regulation  merely  reqiiires  that  the  two- 
image  receptor  sizes  be  available:  their 
use  in  any  particular  case  is  left  to  the 
judgment  of  the  manunography 
persoimel  involved. 

(Comment  311).  One  comment 
proposed  that  the  reqiiirement  for 
multiple  image  receptor  sizes  be 
restated  to  require  at  least  one  unit  at 
the  facility  to  provide  the  multiple  sizes, 
rather  than  requiring  each  unit  to  have 
both  receptors.  Experts  on  NMQAAC 
recommended  that  the  requirements  of 
S  900.12(b)(4)(i)  not  be  weakened  by 
permitting  a  facility  to  satisfy  this 
equipment  standard  by  having  only  one 
system  with  the  multiple  cassette  sizes. 
The  rest  of  the  committee  agreed.  FDA 
has  accepted  this  advice  and  retained 
this  requirement  under  §  9Q0.12(bK4Ki)- 

Section  900.12(bX4Xii)  requires 
focilities  to  have  systems  witii  moving 
grids  matched  to  all  image  receptor  sizes 
provided. 

(Comment  312).  One  conunent 
commended  FDA  for  requiring  both  an 
18  X  24  and  a  24  x  30  bucky  fm  each 
luiit  Another  recommended  that  the 
regulation  read:  "Systems  using  screen- 
film  image  receptors  shall  be  equipped 
with  separate  moving  grids  matched  to 
all  image  receptor  sizes  provided."  FDA 
does  not  believe  that  the  suggestion  was 
a  significant  improvement  and  did  not 
make  the  change. 

(Comment  313).  One  comment 
recommended  the  inclusion  of  a 
requirement  in  §  900.12(b)  that  specifies 


the  image  receptor  support  device  shall 
match  the  cassette  size. 

The  agency  does  not  believe  this 
additional  requirement  is  necessary.  By 
requiring  the  system  to  have  both  a  large 
and  small  image  receptor  and 
corresponding  sized  grid  assemblies. 
FDA  is  confident  that  most 
technologists  will  select  the  appropriate 
receptor  and  cassette  size  for  each 
patient 

Section  900.12(b)(4Kiii)  requires  the 
grid  to  be  removable  for  systems  used 
for  magnification. 

(Comment  314).  Three  comments 
requested  clarification  regarding 
applicability  and  intent  of  this 
provision. 

FDA  notes  that  the  final  regulation 
was  drafted  to  clarify  the  interim  rule. 
Section  900.12(bX4)(iii)  simply  states 
that  the  system  must  be  operable  with 
the  grid  removed  &om  between  the 
source  and  the  image  receptor  when  the 
technologist  is  performing  magnification 
procediues.  This  could  be  accomplished 
in  various  ways,  including  actually 
removing  the  grid  mechanism, 
substituting  a  nongrid  film  holder  for 
the  grid  film  holder  assembly,  or  any 
other  mechanism  that  ensures  that  the 
grid  does  not  interfere  with  the  image  or 
the  automatic  exposure  control,  if  one  is 
used. 

Under  §  900.12(b)(4HivJ.  FDA 
proposed  that  the  grid  motion  not  be 
impeded  when  the  breast  is  compressed 
and  also  proposed  detailed 
requirements  for  verifying  compliance. 

(Comment  315).  Seven  comments 
supported  the  proposed  requirements 
for  assessment  of  grid  related  artifocts, 
while  14  comments  supported  the 
concept  of  evaluating  grid  related 
attiCacts,  but  opposed  both  listing  the 
requirement  in  regulation  and  the  test 
procedure  outiined  in  the  proposal  on 
the  basis  that  the  test  method  was 
improven  and  objective  standards  for 
evaluation  of  the  seriousness  of  the 
problem  were  lacking.  In  April  1996. 
and  again  in  January  1997,  NMQAAC 
recommended  removing 
§  900.12(b)(4)(iv)  regarchng  die  grid 
related  artifacts. 

FDA  has  accepted  NMQAAC's 
reconunendation  and  removed  this 
paragraph. 

(Comment  316).  Twelve  conunents 
requested  justification,  clarification,  or 
suggested  modifications  for  the  test 
procedure  proposed  under 
§900.12(b)(iv).  If  the  issue  is  revisited 
for  future  regulation,  the  comments  to 
this  section  will  be  reconsidered  at  that 
time. 

f.  Beam  limitation  and  Ugftt  fields 
(S900.12(bX5)) 
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This  paragraph  covers  devices  for 
limitation  of  the  X-ray  field  and 
specifies  light  localizer  characteristics. 

Under  §  90G.12(b)(5)(i).  FDA  proposed 
that  all  systems  ensure  that  the  X-ray 
field  can  extend  to  or  beyond  the  chest 
wall  edge  of  the  image  receptor. 

(Comment  317).  Two  comments 
interpreted  this  as  a  requirement  that 
the  collimator  must  provide  separate 
adjustability  on  the  chest  wall  edge  and 
suggested  that  such  adjustability  is 
uiuiecessary. 

FDA  accepted  these  conunents  and 
reworded  §  900.12(bH5)(i)  to  clarify  that 
the  intent  is  not  that  the  collimator  be 
adjustable,  but  that  the  collimator  allow 
complete  coverage  of  the  image  receptor 
at  the  chest  wall  edge  unless  it  is  the 
intent  of  the  operator  to  not  do  so.  This 
requirement  has  been  moved  to  the 
quality  assurance  section  and  appears  in 
§900.12(e)(5)(vii). 

Section  900.12(b)(5)(ii)  proposed  that 
any  system  with  a  light  field  that 
appears  to  approximate  the  X-ray  field 
must  approximate  the  X-ray  field  to  a 
specified  tolerance  and  that  the  light 
must  produce  a  minimurn  specified 
brightness.  Four  comments  supported 
the  aligiunent  recommendations  with 
the  obflkBrvation  that,  in  the  respondents' 
opinions,  the  alignment  was  more 
important  on  the  chest  wall  edge. 

(Comment  318).  Two  comments 
expressed  disagreement  with  this 
requirement  In  §900.12(bX5)(U),  FDA 
also  proposed  a  definition  for  the 
mammographic  source  to  image  receptor 
distance  (SID)  that  was  changed  slighUy 
fiom  the  definition  used  for  more 
general  purpose  radiographic  systems  in 
order  to  be  more  consistent  with  the 
actual  usage  in  mammography.  Two 
comments  supported  this  change,  two 
opposed  it  and  one  respondent 
expressed  concern  that  the  definition  of 
SID  in  this  section  might  be  confusing. 

After  reviewing  the  comments.  FDA 
has  determined  that  the  requirements 
for  the  alignment  of  the  light  field  and 
X-ray  field  and  the  definition  of  SID  ace 
adequately  addressed  by  existing 
regulations  in  §  1020.31,  and  has 
deleted  the  proposed  requirements  bam 
this  standard.  A  QC  test  to  verify 
alignrnwit  now  appears  in  the  quality 
assurance  section  at  §  900.12(eX5Xvii). 

With  respect  to  the  proposal  that  tlM 
light  provide  a  minimum  iUuminance. 
two  comments  supported  the 
requirement  and  four  conunents 
opposed  it 

FDA  notes  that  this  proposed 
requirement  is  the  same  as  that 
currendy  required  for  general  purpose 
systems  covered  by  §  1020.31.  Thus,  it 
already  applies  to  such  collimators 
using  siuih  li^t  localizers  on 


mammography  systems.  FDA  has 
chosen  to  restate  the  specification  here 
to  eliminate  any  confusion  and  to  clarify 
that  the  general  requirement  also 
applies  to  mammography  equipment 
The  restatement  now  appears  under 
§900.12(b)(S)(ii)  in  the  final  regulations. 

Under  §  900.12(b)(5){ui),  (iv),  and  (v). 
FDA  proposed  a  phase-in  of  additional 
requirements.  The  first  stage  required  all 
mammography  systems  to  incorporate 
such  a  light  localizer  5  years  after 
publication.  The  second  stage  required 
that  10  years  after  publication,  all 
mammography  systems  were  to  prevent 
X-ray  production  unless  the  correct 
combinations  of  field  size  and  image 
receptor  were  selected  and  to  prevent 
any  exposure  with  an  X-ray  field 
exceeding  the  size  of  the  image  receptor 
support  device. 

(Comment  319).  Three  comments 
supported  the  requirement  for  the  light 
field  as  proposed,  with  one  of  these 
urging  that  it  be  instituted  at  the  earliest 
date  the  regulations  become  effective. 
One  comment  agreed  that  a  light  field, 
as  proposed,  may  be  a  desirable  feature 
but  thought  prop^ly  trained  personnel 
are  able  to  position  the  breast  correcUy 
without  a  light  and  suggested  that  the 
requirement  should  be  deleted  because, 
in  the  respondent's  opinion,  the  cost 
would  be  too  high  to  justify.  NMQAAC 
supported  the  requirement  for  a  light 
field,  as  proposed.  Four  conunents 
supported  the  proposed  requirements  in 
§  900.l2(bH5)(iv)  and  (v)  but  one  of 
these  suggested  that  a  means  to  override 
the  interlocks  should  be  provided.  One 
comment  opposed  both  proposals. 

FDA  has  reevaluated  mese  proposals 
and  concluded  that  they  raise  safefy 
concerns  related  to  X-ray  systems  in 
general  rather  than  image  qualify 
concerns.  For  this  reason,  and  the  cost 
concerns  discussed  previously,  the 
agency  has  decided  to  delete  both 
§900.12(bK5)(iv)  and  (v)  from  these 
r^ulations  and  to  develop  such 
requirements  under  the  authorify 
provided  in  the  act  for  vegalalUaj 
products  subject  to  the  Radiation 
Control  for  Health  and  Safefy  Act  of 
1968.  Acccxdingly,  FDA  is  discussing 
relevant  changes  to  part  1020  with  its 
Technical  Electronic  Product  Radiation 
Safefy  Standards  Committee. 

Afror  the  revisions  to  the  {woposal 
were  completed,  there  remained  only 
two  paragraphs  in  this  provision: 
§900.12(b)(S)(i).  requiring  beam  limiting 
devices  that  allow  the  useful  beam  to 
extend  to  or  beyond  the  chest  wall  edge 
of  the  image  receptor;  and 
§900.12(b)(5)(u),  which  establishes  die 
illuminance  requirement 

g.  Source-image  receptor  distance 
(SID)  (proposed  §  900.12(b)(6)) 


FDA  proposed  requirements  for  a 
minimum  SID  for  mammography 
systems  and  specified  that  the  SID  must 
be  displayed.  The  agency  also  proposed 
an  accuracy  specification  for  that 
display.  In  §  900.12(b)(6)(i),  FilA 
proposed  that  all  mammography 
systems  have  a  miiriTniim  SID  of  at  least 
55  cm. 

(Comment  320).  One  comment 
recommended  that  FDA  include  a 
definition  of  "contact  mammography" 
as  used  in  §  900.12(bX6)(i)  to  eliminate 
confusion  about  its  meaning.  Another 
comment  supported  the  minimum  SID 
as  proposed,  and  six  comments 
supported  the  concept  bift 
recommended  that  the  miniiniiin  SID  be 
reduced  to  50  cm;  NMQAAC  suppcxted 
the  proposal  as  published. 

In  considering  these  comments  and 
other  more  general  comments  relating  to 
avoidance  of  unnecessary  specifications 
that  may  limit  future  technology,  FDA 
has  decided  that  other  requirements  in 
the  final  regulations  (dose,  resolution/ 
focal  spot  condition,  and  system  ou^mt) 
make  issuing  this  requirement 
unnecessary.  Therefore,  the  limitation 
on  the  SID  has  been  removed  from  the 
final  regulations.  In  the  futiire.  if  the 
agency  determines  that  regulations 
covering  this  area  pre  required,  all 
relevant  comments  will  be  reconsidered 
at  that  time. 

In  §  900.12(bX6Xii).  FDA  proposed 
that  each  system  should  provide  a 
visual  indication  of  the  ^D,  aocunte  to 
within  2  percent 

(Comment  321).  One  comment  stated 
that  the  actual  SID  needs  definition  ot 
that  there  should  be  specification  of  an 
acceptable  method  of  verifying  the  SID 
or  location  of  the  focal  spot  C^er 
comments  were  concerned  with 
uncertainties  in  determining  the  end 
points  of  the  SID.  One  comment  nc^ed 
that  the  indication  of  the  SID  proposed 
in  $  900.12(bH6Hii)  might  difiiar  between 
systems  because  of  differences  in 
interpretation  of  the  location  of  the 
image  receptor.  Conversely,  another 
comment  suggested  that  the  concept  of 
an  indication  of  the  SID,  as  proposed  in 
§g00.12(bX6)(ii),  is  ambiguous  for  those 
systems  having  multiple  focal  spots  and 
anode  tracks  because  all  focal  spots  are 
not  at  the  same  location  on  the  anode. 
The  comment  further  suggested  that  the 
"source"  be  defined  as  the  average 
location  of  all  focal  spots. 

Another  comment  noted  that  the 
standards  in  lEC  601-l-3(point 
29.203.2)  specify  a  tolerance  of  5 
percent  for  the  SID  indicator  and 
requested  that  FDA  consider  adopting 
that  specification  rather  than  the  2 
percent  proposed.  One  comment 
suggested  that  FDA  might  wrish  to 
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consider  recasting  the  proposal  of 
§  900.12(b)(6)  as  an  outcomes 
specification.  Another  comment 
recommended  that  the  proposed 
requirement  in  §900.12(b)(6)(ii)  for 
indication'of  SID  be  restated  to  require 
the  indication  only  for  variable  SID 
units.  NMQAAC  recommended  that  the 
section  be  deleted  because  they  believed 
that  it  would  add  to  the  equipment  costs 
with  little  benefit  to  the  quality  of 
mammography. 

FDA  has  accepted  the  NMQAAC 
recommendation  and  deleted 
§  900.12(b)(6)(ii).  If  this  issue  is 
revisited,  all  comments  will  be 
reconsidered  at  that  time. 

h.  hSoffufication  (§900.12(bX6) 
(proposed  §  900. 1 2(bX7))) 

As  proposed,  this  paragraph  required 
that  systems  used  for  procedures 
beyond  basic  screening  mammography 
have  magnification  capability  available 
to  the  user. 

(Comment  322).  One  comment 
suggested  that  the  proposal  was  imclear 
as  to  the  intent  q^" available  to  the 
user."  One  comment  incorrectly 
assumed  that,,  because  there  was  no 
implementation  data  for  the 
requirement,  all  diagnostic  equipment 
installed  presently  have  magnification 
capability  and  will  meet  the 
requirement  One  comment  expressed 
concam  that  this  requirement  made  his 
Cacilitjr's  equipment  obsolete  and  stated 
that  most  diagnostic  mammography 
does  not  require  magnification. 

The  radiologists  on  NMQAAC  stated 
that  magnification  is  needed  for  ~ 
noninterventional  problem  solving 
mammography.  The  committee  debated 
whether  to  recommend  to  delete  or 
change  these  provisions  and  decided 
not  to  recommend  such  actions. 

FDA  has  retained  the  provision,  but 
reworded  parts  of  the  proposal  to  clarify 
the  intent  The  changes  include 
replacing  the  term  "diagnostic 
mammography"  with 
"noninterventional  problem  solving 
mammography."  This  change  was 
necessary  because  there  is  no  general 
consensus  as  to  the  definition  of 
"diagnostic  mammography."  "Problem 
sohring  mammography"  refers  to 
mammography  requiring  techniques 
beyond  those  utilized  in  standard 
mammography  of  asymptomatic 
patients  and  "noninterventional" 
indicates  that  the  procedures  are 
noninvasive  in  nature.  The  tram 
"available  to  the  user"  simply  means 
that  any  attachments  or  accessories 
necessary  to  allow  the  X-ray  system  to 
perform  magnification  procedures  must 
be  presmt  with  the  system  and  available 
to  the  technologist  to  encourage  and 
fiMulitate  the  use  of  the  feature. 


(Comment  323).  Fouir  comments 
recommended  that  the  specification  be 
rewrorded  to  require  the  facility  to  have 
the  capability  to  provide  magnification 
instead  of  requiring  that  each  system 
provide  the  feature.  However,  the 
experts  on  NMQAAC  stressed  the 
importance  of  requiring  the  fioature  in 
each  system  used  for  such  procedures 
and  FDA  has  retained  the  requirement 

In  §900.1 2(b)(7)(ii)  of  the  proposal. 
FDA  specified  that  af  least  one 
magnification  setting  should  be  in  the 
range  of  1.4  to  2.0.  One  conunent 
suggested  that  the  use  of  magnification 
greater  than  1.5  is  questionable  and  that 
umits  for  the  image  quality  and  average 
glandular  dose  should  be  set  for  these 
conditions. 

FDA  agrees,  in  principle,  with  this 
comment.  Generally,  magnification  for 
these  procedures  is  accepted  within  the 
range  specified  by  the  requirement  and 
most  sources  seem  to  agree  that 
magnification  at  approximately  1.5  is 
optimal.  FDA  believes  that  by  requiring 
the  equipment  to  provide  magnification 
in  the  optimum  range  the  facility  will 
then  be  able  to  adequately  perform  the 
procedure.  Some  systems  cunentiy  used 
for  magn^catioQ  will  not  meet  this 
standard.  This  will  not,  in  itself, 
however,  force  the  replacement  of  the 
equipment  because  the  nnit  may  still  be 
used  for  the  general  population 
"screening"  of  asymptomatic  patients  so 
long  as  it  meets  the  other  requirements. 

(Comment  324).  One  comment  noted 
that  "magnification  setting"  as  used  in 
the  proposal  was  not  defined.  Another 
comment  stated  that  the  method  of 
determining  the  magnification,  along 
with  acceptable  limits,  should  be 
specified  or  referenced.  FDA  has 
removed  the  word  "settings"  fit>m  the 
requirement  because  it  might  be 
confusing  but  has  not  added  a  definition 
of  "magnification"  to  $900.2;  FDA 
believes  that  the  term  is  generally 
understood  to  be  the  ratio  of  the  source- 
to-image  receptor  distance  to  the  source- 
to-object  distance. 

Because  the  proposed  SID 
requirements  were  moved,  proposed 
§900.12(bK7)  Magnification  has  been 
codified  as  §900. 12(b)(6). 

i.  System  resolution  (proposed 
§900.12(bX8)) 

This  paragraph  proposed 
requirements  for  the  system  resolution 
for  both  contact  mode  and  magnification 
mode  mammography. 

(Comment  325).  Nine  comments 
requested  that  a  test  procedure  be 
specified  for  the  contact  mode 
requirement  proposed  in 
§  900.12(bK8)(i).  One  comment 
suggested  that  a  specification  of  the 
appropriate  resolution  target  should  be 


included  along  with  a  specification  of 
its  position  in  the  test  plane,  and  a 
requiranent  for  an  absorber  in  the  beam 
to  lengthen  the  exposure  times,  because 
very  dhort  exposures  may  introduce 
interference  from  gridlines. 

FDA  agrees  with  these  comments  and 
has  included  a  description  of  the  test 
conditions  in  the  final  regulations. 

(Comment  326).  One  comment 
correcUy  noted  that  the  requirements  in 
proposed  §  900.12(bK8)(i)  and  (ii) 
attribute  failure  to  meet  resolution 
requirement  to  problems  with  the  focal 
spot  when,  in  fact,  the  cause  of  observed 
low  resolution  values  may  be  some 
other  component  in  the  imaging  chain. 

FDA  agrees  with  this  comment  and 
has  rephrased  the  requirement. 

Based  on  recommendations  from 
NMQAAC,  FDA  has  removed  this 
requirement  firom  the  equipment 
standard  and  established  a  QC 
requirement  for  system  resolution  that  is 
codified  under  §900.12(e)(5)(iii). 

In  §900.12(b)(8)(ii),  FDA  proposed 
regulating  the  system  resolution  in  the 
magnification  mode.  Based  on  guidance 
received  fitim  NMQAAC.  FDA  has 
moved  this  requirement  to  the  quality 
assurance  provisions  in 
§  900.12(e)(5)(iii),  and  has  designated  it 
for  phase-in  after  5  years.  If,  in  that 
time,  other  values  are  determined  to  be 
more  appropriate,  the  regvilations  will 
be  modified  accordingly. 

Thus,  proposed  §  900.12(b)(8)  System 
resolution,  no  longer  appears  among  the 
equipment  requirements. 

).  Foca7  spot  selection  (§900.12(6X7) 
(proposed  §900.1 2(bX9))) 

As  proposed,  this  provision  included 
several  requirements  for  indication  of 
the  focal  spot  selected  for  use  in 
examinations,  interlocking  of  the  focal 
spot  with  selected  kVp,  and  alignment 
of  the  focal  spot  with  the  image 
receptor.  FDA  also  proposed  that  the 
system  indicate  which  focal  spot  and, 
where  applicable,  which  focal  spot 
matmial  is  selected  prior  to  expostue. 
The  proposal  also  recognized  that  some 
systems  may  automatically  select  the 
focal  spot  during  the  exposure  and 
required  a  post  exposure  indication  of 
the  focal  spot  used  during  such 
exposures. 

(Comment  327).  Three  comments, 
including  that  of  NMQAAC. 
recommended  that  the  requirements 
proposed  in  §900.1 2(b)(9)(ii)  and  (iii), 
concerning  indication  of  the  target 
material,  be  linked  with  an  "or." 

FDA  did  not  accept  this 
recommendation  bcK^use  it  would 
essentially  eliminate  the  requirement  for 
post-exposure  indication  of  the  machine 
selected  focal  spot.  The  agency  believes 
that  the  change  would  modify  the 
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requirement  in  a  way  the  agency  does 
not  intend  or  desire  because  it  would 
pennit  the  equipment  to  display  only 
the  initial  preselected  focal  spot  and 
never  indicate  the  actual  focal  spot 
used. 

(Comment  328).  Two  comments 
supported  the  proposal  in 
§900.12(bH9Miv)  that  the  system  be 
interlocked  to  prevent  expostue  with 
improper  or  incompatible  combinations 
of  kVp  and  target  material.  One 
comment  opposed  this  requirement,  two 
requested  clarification,  and  one 
requested  a  test  proceduire.  NMQAAC 
recommended  that  the  initial  clause  in 
the  propKMal  be  deleted. 

Alter  fiuther  consideration  of  this 
requirement,  FDA  concluded  that  the 
requirement  was  already  adequately 
covered  by  requirements  relating  to 
diagnostic  X-ray  systems  in 
$  1020.30(m)  and  has  deleted  proposed 
$900.12(bK9Miv). 

k.  Foctd  spot  location  (proposed 
§900.12(bXlO)) 

This  paragraph  proposed  a 
requirement  that  the  focal  spot  be 
looated  in  a  specific  geometric 
relationship  to  the  image  receptor. 

(Conunent  329).  One  comment 
supp(»ted  the  requirement,  five   ' 
(including  NMQAAC)  opposed  it. 
believing  that  it  was  uimecessary,  three 
requested  clarification  on  its  testing, 
and  one,  recognizing  its  relationship  to . 
the  compressicm  paddle  alignment, 
recommended  that  the  jnovision  be 
moved  to  the  section  on  compression 
paddle  alignment 

FDA  accepted  the  NMQAAC 
recommendation  and  deleted  this 
requirement  from  the  final  rule. 

I.  Filtration  (proposed  §900.12(bXll)) 

This  proposed  paragraph  containsd  a 
statement  requiring  mammography 
systems  to  comply  with  the  beam 
ipiality  standards  for  half-value-layer 
(HVL)  codified  at  §  1020.30(m)(l). 

NMQAAC  recommended  that  the 
section  specifying  die  HVL 
requirements  should  be  moved  to  the 
QC  section.  FDA  accepted  this 
recommendation  and  codified  the 
requirements  for  filtration  under 
$g00.12(e)(5)(iv). 

(Conunent  330).  One  comn^t 
suggested  that  the  proposed  rule  in 
§900.12(b)(ll)(i)  was  too  vague  and 
subject  to  arbitrary  interpretations. 
Another  conunent  recommended  that 
more  precise  rules  be  used  to  determine 
the  required  HVL  and  suggested  that 
existiiig  dose  tables  could  be  used  to 
determine  the  desired  limits.  The 
respondent  based  this  position  on  the 
feet  that  §  1020.30(m)(l)  requires  die 
interpolation  or  extrapolation  of  HVL 
values  in  the  mammographic  range.  One 


comment  noted  that  filtration  is  not  the 
same  as  HVL;  the  HVL  measure 
indicates  the  filtration  that  is  in  the  X- 
ray  system,  but  it  is  not  an  actual 
measurement  of  filtration.  Two 
conunents  noted  that  the  proposed 
regulations  refer  to  §  1020.30(m)(l)  for 
the  minimum  filtration  requirement  and 
incorrecUy  interpreted  this  as  a  lack  of 
specification  for  kVp's  not  listed.  They 
asked  what  FDA  is  plazming  to  do 
concerning  the  perceived  \ack.  of 
regulation  of  filtration  for  kVp's  below 
30  kV  since  the  table  of  HVL 
specifications  does  not  list  any  values 
bielow  30  kV.  One  conunent  stated  that 
some  realistic  values  for  expected  HVL 
at  ranges  of  25  to  30  kVp  shoidd  be 
given.  One  comment  stated  that 
§900.12(b)(ll)(i)  seems  less  specific 
than  current  requirements  for  filtration 
and  another  comment  siiggested  that  the 
requirement  in  §900.12(b)(llHi)  shotdd 
be  referenced  to  the  most  recent  ACR 
physics  manual  instead  of 
§1020.30(mKl). 

FDA  believes  that  the  comments 
indicate  that  relationship  between 
filtration  and  half-value-layer  (HVL)  in 
the  mammographic  energy  range  and 
the  concept  of  mathematical 
extrapolation  and  interpolation  may  not 
be  fiilly  understood  by  some  members  of 
the  mammography  community.  It  is 
generaUy  understood  that  the  first  HVL 
is  an  indirect  measurement  of , the 
filtration  in  the  X-ray  beam,  hi  the  kVp 
range  up  to  SO  kVp,  die  values  specified 
ui  Sl020.30(m)(l)  represent  a  beam 
with  an  inherent  filtration  equivalent  to 
0.5  mm  of  tjrpe  1100  aluminum.  FDA 
notes  that,  althoiigh  the  standard  relates 
the  HVL  in  terms  of  type  1100 
aluminum,  it  does  not  specify  that  the 
same  alloy  be  used  to  measure  the  HVL. 
Therefore,  the  measurement  of  the  first 
HVL  and  the  comparison  of  the  result  to 
the  specification  indicate  whether  the 
BjTstem  has  sufficient  filtration  in  the 
beam;  if  the  first  HVL  is  less  than  the 
number  specified  in  the  table,  there  is 
insufficient  filtration  because  the  HVL  is 
a  function  of  the  filtration  and  the 
energy  of  the  X-ray  beam  (kVp).  ^ 

In  response  to  the  comments,  H^A  has 
provided  a  teble  of  the  extrapolated 
values  of  HVL  in  the  mammography 
kVp  range  under  the  quality  assurance 
provisions  in  §900.12(e)(5)(iv).  Values 
not  shown  may  be  derived  by 
interpolation.  FDA  believes  that 
providing  these  values,  which  are 
derived  from  the  Federal  performance 
standard  at  21  CFR  1020.30(m)(l)  and 
are  serendipitiously  identical  to  the 
ACR  recommended  values  when  the 
paddle  is  not  in  the  beam,  makes  it 
unnecessary  to  reference  the  ACR 


maniials  or  any  other  external  source  of 
HVL  values. 

(Comment  331).  Five  comments 
supported  a  specification  of  a  mayimum 
filtration  requirement  in 
S  900.12(b)(ll)(i)  and  another  comment 
recommended  that  a  imiYiTnitm  HVL. 
specified  as  a  function  of  kVp,  be  added 
for  each  known  combination  of  anode 
and  filter  materials.  One  comment  noted 
and  agreed  with  the  deletion  of  the 
upper  limits  for  HVL  that  had  been 
proposed  in  previous  drafts  of  the 
proposed  regulations. 

FDA.deleted  those  uppw  limits 
because  it  had  concluded  that  other 
aspects  of  performance  and  image 
acceptebility  will  serve  to  limit  the 
TTiMirimiim  filtration.  Comments  to  the 
proposal  have  not  persuaded  the  ^ency 
to  reverse  that  position. 

(Comment  332).  One  comment  noted 
diat  $g00.12(b)(llKi)  references 
§  1020.30  and  questioned  the  need  to 
repeat  the  requirement  The  comment 
also  found  the  proposal  "redundant 
writh  §  900.12(b)(2)."  which  requires 
equipment  to  be  specifically  designed 
for  mammography.  FDA  does  not  agree 
that  the  refnences  are  redundant  and 
has  concluded  that  the  restatement  in 
this  regulation  serves  to  clarify  and 
reinforce  the  §  1020.30  specification. 

One  comment  suggested  that  the 
regulation  be  recast  in  terms  of  desired 
outcomes  and  offered  this  example: 
"The  type  and  quantity  of  filtration 
interposed  between  the  source  and  the 
breast  entrance  surface  shall  be  such  as 
to  provide  the  maiHiniim  subject  and 
image  contrast  consistent  with 
limitations  on  dose  (§  900.12(c)  of  the 
interim  r^ulations)  and  mintmiiTn  half- 
value  layer  (§  1020.30(mKl))." 

FDA  believes  this  suggestion  would 
introduce  an  unacceptable  level  of 
sul^ectivity  into  the  evaluation  process 
without  eliminating  the  need  to 
reference  the  specification  in 
§  1020.30(m)(l). 

FDA  also  reconsidered  the 
reqiiirements  in  §  900.12(b)(ll)(ii)  for 
variable  filtration  systems,  which 
proposed  interlocking  the  filtration  with 
the  target  material.  Upon  further  review, 
the  agency  concludes  that  requiring 
equipment  to  meet  standards  that 
ensure  that  the  minimum  filtration 
required  in  §  1020.30(mXl)  is  in  die 
beem  during  each  exposure  is  sufficient 
to  ensure  proper  filtration  and  has 
deleted  §  900.12(b)(ll)(u)  from  the  final 
regulation. 

m.  Compression  (§  900.12(6X8) 
(proposed  §900.1 2(b)(l  2))) 

This  paragraph  proposed  a  number  of 
requirements  concerning  the  application 
of  compression.  The  basic  proposal  was 
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that  each  aiaininography  unit  should 
have  a  compression  device. 

(Comment  333).  Five  comments  and 
several  members  of  NMQAAC 
supported  the  proposed  requirement 
One  comment  suggested  that  FDA 
should  go  further  and  require  the  use  of 
the  compression  device. 

If  the  compression  device  is  present, 
most  technologists  will  use  it 
responsibly  and  also  recognizes  that  the 
use  of  an  item  is  difficult  to  enforce. 
FDA,  therefore,  has  rejected  this 
suggestion. 

Under  S900.12(bXl2Ki)  FDA  • 
proposed  that.  5  years  after  publication, 
each  system  would  be  required  to  be 
equipped  with  an  initial,  foot 
controlled,  power  driven  compression 
and  also  be  required  to  allow  the  user 
to  control  additional  "fine  adjustment" 
of  the  compression.  The  proposal 
required  that  both  controls  be  operable 
from  each  side  of  the  patient. 

(Comment  334).  Two  comments  stated 
that  power-driven  compression  by  foot 
control  is  unreasonable  or  unnecessary. 
One  comment  stated  that  FDA  should 
delete  the  requirement  for  fine 
adjustment  controls  and  the 
specifications  on  how  the  compression 
controls  should  operate  because  they 
will  increase  the  cost  of  new  equipment 
while  providing  little  benefit.  Another 
comment  stated  that  no  requirement 
beyond  one  that  the  system  "be  capable 
of  maintaining  a  force  of  25  pounds  for 
15  seconds  and  have  a  maximum  force 
no  greater  than  40  pounds  when  used  in 
automatic  or  power  driven  mode"  is 
necessary. 

In  contrast,  twenty-eight  comments 
agreed  that  "automatic"  power  driven 
compression  should  be  required  of  all 
facilities  but  stated  that  it  should  be  put 
in  eSsct  inmiediately,  not  5  years  from 
now.  as  proposed.  Several  of  these 
comments  expressed  the  opinion  that 
the  technologist  needs  to  have  both 
hands  free  to  optimize  the  breast 
position.  Five  comments  stated  that 
manual  and  power  compression 
controls,  as  called  for,  are  essential  for 
quality  mammography.  The  comments 
further  noted  that  manual  controls  are 
needed  for  finer  adjustment  and  that  the 
two  controls  complement  each  other, 
although  one  comment  expressed  the 
respondent's  belief  that  the  fine 
adjustment  should  be  a  manual  control 
because  that  type  of  control  was 
reassuring  to  some  patients.  One 
comment  recommended  that  the 
refarence  to  "foot  controls"  be  deleted 
since  the  goal  of  "hands-froe" 
application  of  compression  may  be 
achievable  by  some  mechanism  other 
than  a  foot  operated  controL 


FDA  has  accepted  the  last  conunent 
and  modified  the  requirement 
accordingly.  However,  FDA  believes 
that  this  "hands  free"  application  of 
power  compression  and  the  fine 
adjustment  control  are  basic  to  the 
delivery  of  quality  mammography  care 
and  is  retaining  the  requirements  in  the 
final  regulations.  FDA  appreciates  that 
this  will  have  a  cost  impact  on  the 
installed  base;  however,  the  agency 
believes  that  the  benefit  to  public  health 
outweighs  this  cost  and  also  notes  that 
most  of  the  current  equipment  can  be 
brought  into  compliance  with 
modifications  that  are  far  less  costly 
than  total  replacement 

(Comment  335).  One  comment 
suggested  that  FDA  might  wish  to  recast 
the  proposal  in  terms  of  the  desired 
outcomes,  for  example: 

Means  of  applying  compreuion  to  tiie 
breast  shall  be  provided  that:  (i)  allow  the 
technologist  to  use  tx>th  hands  to  positiui  the 
breast  while  applying  compression,  (ii) 
hcilitate  positioning  from  both  sides  of  the 
patient  without  removing  hands  from  the 
patient,  (and)  (iiil  allow  a  slow,  final 
adjustment  of  compression. 

While  FDA  appreciates  this 
suggestion,  the  agency  believes  that 
such  terms  as  "allow"  and  "bcilitate" 
require  too  much  subjective  evaluation 
in  the  interpretation  of  compliance. 
Under  some  design  and  use  conditions, 
certain  technologists  may  be  able  to 
demonstrate  that  the  equipment  meets 
these  requirements,  while  others  may 
not.  FDA  believes  that  establishing 
reasonable  standards  for  the  equipment 
allows  the  majority  of  technologist  the 
greatest  opportunity  to  achieve  optimal 
positioning  for  even  the  moat 
challenging  patients. 

(Comment  336).  One  comment  stated 
that  a  number  of  different  types  of 
mammography  systems  in  use  either  do 
not  offer  automatic  compression  or  have 
only  automatic  compression  with  no 
manual  compression  knob.  The 
comment  suggested  it  would  be 
worthwhile  to  retain  mMYimiini 
flexibility  in  the  final  regulation  to 
allow  evaluation  of  this  type  of  retrofit 
system,  so  long  as  the  intent  and 
specifications  of  the  final  regulations 
were  met.  A  second  comment  stated  that 
the  "fine  adjustment  compression,"  as 
proposed,  would  place  a  costly  burden 
on  some  Eacilities  that  do  not  have 
manual  compression.  Another  comment 
indicated  that  when  requiring  all  units 
to  have  a  power  driven  compression 
paddle  activated  by  foot  controls,  as 
proposed,  it  is  also  necessary  to  have  a 
manual  compression  mode  as  well.  One 
comment  suggested  that  final 
compression  should  always  be  done 
using  a  hand  control  knob,  which  the 


technologist  can  easily  control  with 
direct  tactile  feedback.  One  comment 
agreed  that  it  is  necessary  to  have  power 
driven  compression,  as  proposed,  but 
noted  that  it  was  not  necessary  that  the 
fine  adjustment  control  be  power 
driven.  One  conunent  noted  that  the 
proposed  requirements  do  not  preclude 
the  equipment  from  having  a  manual 
compression  provision. 

Many  of  these  comments  resulted 
from  misreading  the  proposed 
regulations.  The  proposal  does  not 
require  the  fine  adjustment  compression 
be  a  manual  operation.  The  fine 
adjustment  is  usually  a  "manual" 
adjustment  in  that  it  is  applied  by  a 
hand  operated  ("manually  operated") 
control.  This  does  not  imply  or  require 
the  provision  of  a  direct  linked  drive 
dependent  only  on  the  input  force 
provided  by  the  operator.  Many  of  the 
"manual"  knobs  are  actually  servo- 
driven  power  compression  devices  that 
are  under  a  more  closely  controlled 
incremental  advance  than  that  provided 
by  the  foot  control  and,  in  these  cases, 
the  "tactile"  feed-back  sensed  by  the 
technologist  is  not  necessarily  related  to 
the  force  applied  to  the  patient  As  the 
regulations  are  written,  the  design  of  the 
equipment  can  provide  a  truly 
"manual"  control  for  the  fine 
adjustment,  or  can  provide  a  slower 
power  driven  application  that  may  be 
adjusted  by  a  hand  control  or  other 
suitable  means.  FDA  believes  that  most 
equipment  with  power-driven 
compression  alreiady  provides  a  fine 
adjustment  control  and  that  the  cost 
impact  on  those  facilities  not  presently 
meeting  this  requirement  will  be 
outweighed  by  the  advantages  to 
positioning  and  improved  image 
quality. 

(Comment  337).  Five  comments 
suggested  that  a  requirement  for 
maintaining  compression  for  a  specified 
period  of  time  should  be  added  and  one 
suggested  that  this  specification  should 
be  established  for  both  automatic  and 
fine  adjustment  compression. 

FDA  proposed  the  criteria  for 
application  of  compression  without 
stating  a  specified  time  for  maintaining 
the  compression.  This  means  that  FDA 
expects  the  compression  to  meet  the 
criteria  in  the  regulations  until  the 
compression  is  terminated,  either  by  an 
automatic  release  at  the  end  of  the 
exposure  or  by  operator  intervention 
during  or  after  the  exposure.  Therefore, 
it  is  not  necessary  to  expressly  establish 
a  time  limit  for  maintenance  of 
compression. 

NMQAAC  discussed  these  provisions 
at  some  length  and  several  committee 
members  spoke  about  the  importance  of 
compression  to  the  overall  quality  of 
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mammography.  The  committee 
recommended  that  the  requirements  for 
power  driven  and  fine  adjustment 
compression  become  effective 
immediately  but  that  the  requirements 
for  the  maximum  force  in  the  initial 
power  drive  remain  a  5-year  phase-in 
requirement  The  agency  considered  the 
recommendation  to  move  forward  the 
effiactive  date  for  the  power  driven  and 
fine  adjiistment  controls,  but  has 
detnmined  that  the  cost  considerations 
associated  with  accelerating  the 
implementation  of  these  requirements 
cannot  be  jxistified  based  on  the 
expected  improvements.  Therefore,  FDA 
has  reworded  these  requirements  to 
address  some  of  the  above  comments, 
and  has  retained  the  effective  date  that 
was  proposed. 

Section  900.12(bKl2(i)(C)  proposed 
limits  on  the  compression  force  required 
for  the  automatic  power  compression 
mode. 

(Comment  338).  Two  comments  stated 
that  the  proposed  requirement  for  25  to 
40  pounds  undn  power  driven 
compression  was  excessive  and  may 
result  in  patient  injury. 

Based  on  input  from  NMQAAC.  ACR, 
and  the  general  comments  provided  by 
manufacturers,  FDA  believes  that  25  to 
45  pounds  is  an  appropriate  range  and 
presents  litUe  risk  of  injtiry  to  patients 
when  applied  by  trained  technologists. 

(Comment  339).  One  comment 
observed  that  the  proposal  only  limits 
the  compression  imder  poww  driven 
control  and  recommended  that  an  upper 
limit  be  set  for  the  maximum 
compression  under  mtmnAl  control. 

Although  FDA  had  considraed  such 
an  upper  limit,  the  idea  was  opposed  by 
NMQAAC  because  they  fait  that  it  was 
unnecessary.  FDA  is  not  proposing  such 
a  limit  at  this  time. 

(Comment  340).  One  respondent  was 
concerned  that  there  may  be  units 
designed  to  achieve  the  proposed 
compression  forces  but  that  have  user 
adjustable  controls  that  allpw 
adjustment  to  values  below  the 
minimum  proposed  specification. 

FDA  agrees  that  such  equipment  may 
exist  or  be  introduced  into  the  market 
place.  The  agency  notes  that  under  the 
regulations,  as  codified,  the  requirement 
is  for  values  attainable  by  the  user.  If  the 
user  has  direct  control  over  any  such 
sjrstem  adjustment,  then  this  adjustment 
must  be  used  in  testing  the  system.  If 
such  adjustment  is  only  available 
through  service  or  installation 
configuration,  then  the  imit  should  be 
tested  only  to  the  limits  adjustable  by 
the  operator.  Under  these 
circumstances,  the  respondent's 
concerns  are  adequately  addressed 
because  any  usw  adjustable  controls 


must  be  utilized  in  determining  the 
compliance  of  the  system  with  the 
standards  FDA  has  moved  the 
requirement  for  the  range  of  acceptable 
power  driven  compression  to  the  quality 
assurance  section  under 
S900.12(e)(4Kiii). 

Under  §  900.12(bKl2(u)(B).  FDA 
proposed  that  eech  system  have  a  means 
for  manual  compression  release  in  the 
event  of  failure  of  other  decompression 
mechanisms. 

(Comment  341).  One  comment 
questioned  if  the  wording  meant  that 
compression  must  be  maintained  in  the 
event  of  power  failure  and,  if  so,  must 
the  reqtiired  display  of  override  status 
also  be  maintained  after  power  failure. 
FDA  intends  that  the  compression  be 
maintained  after  a  power  interruption. 
However,  the  display  of  override  need 
not  continue  in  such  circumstance 
because  the  fact  that  the  patient  is  still 
under  compression  would  serve  as 
adequate  indication  that  mannff)  release 
is  required. 

(Comment  342).  One  comment  noted 
that  there  were  many  designs  currentiy 
on  the  maricet  that  allowed  for  the 
manual  release  of  the  compression 
without  the  presence  of  a  specific 
device  as  caUed  for  in 
§900.12(b)(12)(U)(B).  The  comment 
requested  that  the  proposal  be  reworded 
to  emphasize  the  desired  outcomes 
rather  than  a  specific  means  of  obtaining 
those  outcomes. 

FDA  believes  that  the  wording  in  the 
proposal  does  address  outcomes  and 
does  not  intend  the  provision  to  require 
any  specific  release  design.  Any 
mechanism  that  allows  the  miin^Mtl 
release  of  compression  would  meet  the 
requirement  The  requirements  for  the 
compression  forces  and  decompression 
have  been  moved,  as  recommended  by 
NMQAAC,  to  the  quality  assurance 
section  of  the  regulations  and  are 
addressed  in  §  900.12(e)(4Xiii)  and 
(e)(5Mxi). 

In  §  900.12(bXl2HiiiXA).  FDA 
proposed  that  systems  be  equipped  with 
diffnent  sized  ctHnpression  paddles 
matching  the  sizes  of  all  full-sized 
image  receptors  provided  and  that 
compression  {>addles  for  special 
purposes,  including  those  smaller  than 
the  full  size  of  the  image  receptor  (for 
'spot  compression')  could  be  provided. 
FDA  did  not  require  that  these  special 
paddles  be  provided  but  included  the 
refarence  to  clarify  that  these  paddles 
could  be  included  in  the  system  and  are 
exempt  from  certain  parts  of  the 
requirements  applicid)le  to  the  full  «i«w 
paddles. 

(Ccanment  343).  Three  comments 
supported  the  requirement  in 
§  900.12(bXl2XiiiXA)  as  written.  One 


comment  recommended  that  the 
proposed  requirement  be  expanded  to 
require  that  facilities  have  the  "spot 
compression  paddles"  available. 
NMQAAC  supp<nted  the  proposal  as 
published. 

FDA  has  done  some  mincu'  rewording 
in  this  paragraph  and  renumbered  it  in 
the  final  regulations  under 
§900.12(bX8)aiXA). 

In  5900.12(bKl2)(ui)(B).  FDA 
proposed  that  the  compression  paddle 
be  flat  and  parallel  to  die  patient 
support  and  not  deflect  from  parallel  by 
more  than  1.0  cm  at  any  point  when 
luider  compression. 

(Comment  344).  Nine  comments 
opposed  the  proposed  requirement 
Three  of  these  suggested  that  this  is  not 
the  best  way  to  compress  the  breast 
because  it  ignores  the  anterior  tissues 
and  the  often  thicker  tail  of  the  breest 
One  comment  stated  that  nonparallel 
paddles  are  useful  for  compression  of 
very  large  breasts  in  the  MLO  view. 
Another  comment  noted  that  one 
manufacturer's  equipment  does  not 
meet  the  proposed  requirement, 
suggested  that  the  subject  does  not  need 
regulation,  and  recommended  that  the 
section  be  deleted.  This  conunent 
maintained  that  the  exemptions 
available  for  a'^.ernate  devices  would  be 
"much  too  diffictilt  to  use  to  allow 
possible  Improvements."  One  comment 
responded  to  FDA's  request  for 
comments  on  the  nonparallel  "ahemate 
design"  compression  (wddle  by 
supporting  the  concept  of  allowing  such 
a  configuration  imder  the  proposed 
regulations.  The  comment  further  noted 
that  some  manufacturers  are 
investigating  the  use  of  compression 
paddles  that  apply  compression  in 
nonparallel  geometry  and  that  these 
paddles  would  have  diffictdty 
compl)ring  with  the  regulation  as 
proposed.  One  comment  suggested  that 
the  proposed  requirement  was  too 
restrictive,  stating  that  several 
manufactiuers  have  measured  the 
paddle  deflection  on  their  units  and 
found  that  the  requirement  may  be 
difficult  to  meet  on  the  24  x  30  cm 
paddles.  One  comment  suggested  that 
the  proposed  specification  could  be 
improved  if  the  tolerance  were 
loosened,  if  the  measured  compression 
force  were  reduced,  or  if  the  allowable 
flex  were  expressed  as  a  function  of  the 
applied  fiorca 

Two  comments  asserted  that  the 
proposed  regulation  in 
§900.12(bXl2XiiiKB)  places  too  great  an 
emphasis  on  the  position  of  the 
compression  paddle,  but  does  not 
address  the  position  of  the  film  in  the 
patiffiit  support  These  comments 
recommended  that  the  regulations 


55918      Federal  Reg;istBr  /  Vol.  62.  No.  208  /  Tuesday,  October  28,  1997  /  Rules  and  R^ulatioiu 


address  tbe  film  location  with  respect  to 
the  edge  of  the  patient  support  and  relax 
the  requirements  for  the  compression 
plate.  Three  comments  suggested  that 
the  description  of  the  test  method  as 

Eroposed  in  §g00.12(bXl2(iii)(B)  should 
a  deleted  and  that  testing  procedures 
should  be  left  to  the  medical  physicist 
to  determine,  or  be  included  in  a 
companion  manual  prepared  by  FDA. 
Fifteoi  comments  neither  supported  nor 
obiected  to  the  proposed  requirement, 
but  were  concerned  writh  the  test 
procedure  as  proposed  and  suggested 
modifications  or  requested  clarification 
of  the  procedure. 

NMQAAC  discussed  this  section  at 
some  length.  Some  members  and 
consultants  were  concerned  that  the 
specifications  in  the  proposal  would 
limit  the  introduction  of  new  equipment 
and,  even  though  the  regulations 
provide  procedures  for  obtaining 
approval  for  alternate  standards,  wanted 
to  modify  the  requirement.  Experts  on 
the  committee  stressed  that  the  purpose 
of  this  regulation  was  to  eliminate  those 
worn  and  faulty  compression  devices 
that  were  intended  to  be  flat  aod 
parallel  by  design  but  which,  through 
use,  now  flex  unacceptably.  After 
consideration,  the  conunittee 
recommended  that  the  requirement 
remain  but  that  a  new  provision  be 
added  that  addressed  those  paddles  that 
by  design  were  not  intended  to  remain 
straight  and  parallel  under  compression. 
They  also  recommended  that  the  test 
procedure  described  in  this  section  be 
deleted  as  a  requirement  because  it 
could  be  determined  by  the  physicist 
during  the  survey. 

In  response  to  the  public  comments 
and  NMQAAC  recommendations,  FDA 
has  made  changes  as  outiined  below. 
FDA  is  deleting  the  provision  that 
established  a  test  procedure  for  this 
section.  The  requirements  have  been 
modified  and  renumbered  as 
§900.12(bM8MiiKB)  and  a  new 
$900.12(bX8)(iiHC)  requires  that  all 
paddles  intended  by  the  manufacturer's 
design  not  to  be  flat  and  parallel  under 
compression  must  meet  the 
manufncturer's  design  specification  and 
maintenance  requirements.  The  agency 
wrill  revisit  and  modify  its  proposal  for 
the  test  procedure  for  this  section  in  the 
futiue  and  all  comments  regarding  the 
procedure  will  be  considered  again  in 
that  process. 

Under  $900.12(bKl2)(iiiKC)  and  (D), 
FDA  propoeed  that  the  chest  wall  edge 
of  the  compression  paddle  should  be 
straight  and  parallel  to  the  edge  of  the 
image  receptor  and  that  the  chest  wall 
edge  of  the  compression  paddle  should 
not  interfere  wiUi  the  chest  wall  edge  of 
the  image.  "  ^-^    -^ 


(Comment  345).  Two  comments 
requested  clarification  on  how  straight 
and  how  parallel  the  requirement 
intended  the  chest  wall  edge  of  the 
paddle  to  be.  One  comment  agreed  with 
the  intent  of  the  proposed  regulation, 
but  expressed  concern  that  varying 
intnpretations  of  the  written  regiilation 
will  lead  to  confusion  in  enforcement. 
This  comment  recommended  that,  if 
such  specifications  are  included  in  the 
final  regulations,  there  should  be  some 
tolerance  specified  that  is  both 
affordable  and  effsctive  in  the 
improvement  of  mammography. 

FDA  notes  that  the  intent  of  this 
section  is  to  eliminate  the  older  style 
compression  paddle  that  had  a  curved 
chest  wall  edge.  The  agency  believes 
that  the  words  straight  and  parallel  are 
well  understood  but  will  address 
concerns  raised  by  the  comments 
through  issuance  of  a  guidance  on  this 
paragraph  that  contains  a  test  procedure 
fKdlities  may  utilize.  The  description  of 
this  procedure  should  also  clarify  any 
confiuion  regarding  FDA's 
interpretation  of  the  regulation. 

In§900.12(bHl2MiiiKD),  FDA  had 
propoeed  that  the  chest  wall  edge  of  the 
compression  paddle  shotdd  be  bent 
upward. 

(Comment  346).  One  comment 
recommended  that  the  proposed 
regulation  include  a  requirement  that 
the  chest  wall  edge  of  the  paddle  be 
perpendicular  to  the  surfiice  of  the 
compression  plate.  Another  conunent 
statml  that  the  use  of  "should"  in 
§  900.12(b)(12(iii)(D)  has  little  meaning 
and  is  unenforceable. 

NMQAAC  discussed  both  peragraphs 
and  did  not  recommend  any  changes. 
FDA  notes  that  this  provision  was  not 
intended  to  establish  a  mandatory 
requirement  but  to  clarify  that  such  a 
design,  intended  to  enhance  patient 
comfort,  was  permissible.  This 
requirement  has  been  codified  under 
§900.12(bH8Kii)(E)  in  the  final 
regulations.  The  word  "should"  has 
been  replaced  with  "may"  in  the  final 
rule.  FDA  does  not  agree  that  it  is 
advisable  to  require  the  chest  wall  edge 
to  be  perpendicidar  to  the  surface  of  the 
compression  paddle  since  this  could 
lead  to  sharp  edges  that  might  cause 
patient  discomfort 

Under  §  900.12(bKl2)(iv)(A).  FDA 
proposed  that,  5  years  after  the 
publication  date  of  the  final  regulations, 
the  edge  of  the  compression  paddle 
shall  align  with  the  chest  wall  edge  of 
the  image  receptor  to  within  1  percent 
Proposed  §900.12(bMl2)(iv)(B)  further 
restricted  the  aligiunent  to  within  2 
millimeters  10  years  after  publication 
and  S  900.12(bXl2XivXC)  proposed  a 
test  procedure  for  the  requirement 


NMQAAC  recommended  that  the 
§g00.12(eXl2)(ivXA)  be  moved  to  the 
QC  section  of  the  final  regulations  and 
that  the  requirements  should  go  into 
effiect  at  the  earliest  opportunity. 
NMQAAC  also  recommended  that  the 
requirement  under  §  900.12(bXl2Xiv)(B) 
and  (C)  be  deleted  because  die 
committee  believed  the  proposed  2- 
millimeter  requirement  vns  too 
stringent  The  proposed  2-millimeter 
requirement  and  the  test  procedure  have 
been  deleted  and  the  final  regulation 
regarding  compression  paddle-image 
receptor  alignment  was  moved  to  the 
qualify  assiirance  section  and  is  codified 
under  §  900.12(eX5XviiXC)  where  it  will 
become  effective  at  the  earliest  efCective 
date. 

(Comment  347).  One  comment 
recommended  caution  in  specifying 
these  alignment  requirements  because 
they  might  limit  design  in  some  areas  ai 
new  technology.  The  comment 
recognized  that  these  proposed 
specifications  are  only  applicable  to 
film-screen  systems,  but  expressed 
concern  that  the  concepts  might  cany 
over  into  new  technology  areas. 

FDA  assimies  that  this  ccnnment  was 
directed  toward  the  issue  of  image 
receptor  size  for  digital  systems,  but 
does  not  anticipate  any  conflict 

(Comment  348).  Eleven  comments 
agreed  with  tightening  the  tolerance  for 
alignment  as  proposed  in 
§900.12(bXl2Xiv)  but  suggested  that 
only  a  positive  misalignment  should  be 
allowed. 

FDA  agrees  and  accepts  these 
comments. 

(Comment  349).  Eight  comments 
noted  a  typographical  error  in 
§  900.12(bXl 2XivXA).  FDA  has 
corrected  this. 

(Conunent  350).  Three  comments 
recommoided  that  the  "October  1. 
2000"  efEactive  date  be  deleted  and  that 
the  requirement  go  into  eBacX  in  the 
eerliest  phase  because,  in  the 
respondents'  opinions,  the  vast  m^ority 
of  systems  alreedy  meet  this 
requirement 

FDA  agrees  with  these  comments  and 
has  accepted  this  recommendation  to 
move  the  effective  date  forward. 

(Comment  351).  Six  comments 
expressed  concern  regarding  the  test  for 
this  paragraph. 

These  comments  will  be  reconsidered 
when  FDA  publishes  its  guidelines  for 
the  QC  test 

Under  §gO0.12(bXl2XivXD).  FDA 
proposed  that  the  aligiunent  criteria  for 
the  contact  mode  should  also  be 
applicable  to  the  magnification  mode  10 
years  after  the  publiaition  of  the  final 
regulations  and  proposed  a  test 
procedure. 
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(Comment  352).  Five  conunents 
suggested  that  the  requirement  was 
unnecessarily  restrictive  and  should  be 
dropped.  Four  conunents  supported  the 
proposed  requirement,  believing  it 
serves  to  ensure  the  accuracy  of  the 
alignment  of  the  edge  of  the 
compression  paddle  with  the  edge  of  the 
image  receptor.  One  comment 
reconunended  a  rewording  for  the 
requirement  Two  respondents 
expressed  concern  regarding  the  test 
procedure.  NMQAAC  suggested  that  the 
requirement  in  the  magnification  mode 
was  imnecessary  and  should  be  deleted. 

After  reviewing  the  comments.  FDA 
has  accepted  the  NMQAAC 
recommendation  and  deleted  the 
requirement  for  paddle  alignment  in  the 
magnification  mode. 

Under  $  900.12(bXl2Xv),  FDA 
proposed  that,  5  years  after  publication 
of  the  final  regulations,  all  systems 
should  display  the  compressed  breast 
thickness.  The  proposal  also  established 
a  test  procedure  for  the  requirement. 

(Comment  353).  One  conunent 
pointed  out  that  current  imlicators  of 
compressed  breast  thickness  are  ^ossly 
inaccurate  for  a  number  of  reasons, 
including  paddle  and  compression  arm 
flex,  lack  of  uniformify  across  the  breast 
and  differences  in  the  location  at  which 
various  manufacturers  determine  the 
breest  thickness  (since  there  is  no 
agreement  where  the  breest  thickness  is 
to  be  measured).  Two  conunents 
recommended  that  the  word  "correct" 
be  inserted  between  "the"  and 
"compressed"  in  §900.12(bXl2Xv).  One 
manufacturer  requested  an  exception  for 
its  product  because  the  measured  breast 
thickness  read  out  could  be  off  by  0.6 
to  1.0  cm  for  their  paddle.  One  conunent 
expnaaod  coriCem  that  thoe  was  no 
dear  specification  to  the  accuracy  of  the 
indicated  value  proposed  in 
S900.12(bXl2XvXA).  NMQAAC 
discussed  this  provision  at  its  April 
1996  meeting  and  recommended  that 
the  requirement  for  a  display  remain  but 
that  no  accuracy  specification  be 
associated  with  the  display.  NMQAAC 
revisited  the  issue  at  its  January  1997 
meeting  but  did  not  change  its 
recommendation.  Another  comment 
suggested  that  the  proposed  requirement 
should  appfy  only  to  equipment  that 
uses  the  compreued  Ineast  thi#-lm«»«i^  a 
an  algorithm  to  determine  technique 
foctiHB.  One  comment  supported  the 
proposed  requirement  in 
§  9Q0.12(bXl2XvXA)  because  it  is 
espedaUy  important  for  implant 
pirtients.  but  recommended  that  it  go 
into  effect  5  years  after  the  efiiactive  date 
of  the  regulations  rather  than  10  years 
aftm,  as  proposed. 


FDA  has  reviewed  the  comments  and 
reassessed  the  need  for  this 
requirement  The  practical  application 
of  the  information  provided  by  the 
display  to  the  mammography  process 
appears  to  be  questionable  and  the 
concept  of  having  a  display  that  has  no 
associated  accuracy  is  of  debatable 
value.  FDA  has  decided  to  remove 
§900.12(bXl2)(v)  from  the  final 
regulations  in  accordance  with  the 
agency's  desire  to  minimize  costs,  as 
discussed  previously.  All  comments 
requesting  clarification  or  suggesting 
modification  to  the  test  procedure  will 
be  considered  again  if  FDA  revisits  this 
requirement 

'The  portions  of  proposed 
$9O0.12(bKl2)  that  have  been  retained 
in  the  equipment  provisions  were 
codified  under  §900. 12(b)(8). 

n.  Technique  factor  selection  and 
display  (§  900.12(bX9)  (proposed 
§900.12(bXl3))) 

In  this  paragraph.  FDA  proposed 
requirements  for  the  .selection  and 
display  of  technique  factors. 

FDA  proposed  in  §  900.12(bXl3Xi) 
that  every  system  shall  have  the 
capabilify  for  manual  selection  of  mA's 
or,  at  least,  of  mA  or  time.  No  public 
comments  addressed  this  issue. 
NMQAAC  disatssed  the  proposal  at 
both  the  April  1996  and  die  January 
1997  meeting  and  supported  the 
proposaL  FDA  reworded  the 
requirement  slightfy  before  codification 
to  clarify  its  intent  Because  erf  the 
deletion  of  paragraphs  listed  earlier  in 
the  proposal,  paragraph  §900.12(bXl3) 
has  been  codified  as  §900.12(bX9).  and 
this  paragraph  became  §  900.12(bX9Xi) 
in  the  final  rule. 

Undw  §900.12(bXl3Xii).  FDA 
proposed  that  all  technique  foctcus  be 
deuly  displayed  at  the  control  pand 
prior  to  exposure.  At  §  900.12(bXl3Xiii). 
the  agency  proposed  that  such  factors  be 
preindicated  in  the  AEC  mode. 

(Comment  354).  One  mmmtm^ 
reconunended  FDA  clarify  thtf  the 
specification  in  §900.12(bXl3)Ci) 
^plies  only  to  the  manual  mode  of 
operation.  A  conunent  on 
§900.12(bXl3Xiii)  requested 
clarification  of  which  technique  factors 
were  intmded  to  be  covered  by  this 
requirement  At  its  April  1996  meeting, 
NMQAAC  also  eoqMessed  some 
confeision  regarding  the  same  issue. 
Another  comment  recommended  that 
the  requironents  of  §  90ai2(bXl3Xiii) 
and  (iv)  be  combined. 

FDA  believes  that  requirements  for 
preindication  and  postindication  of  the 
technique  factors  should  be  presented 
under  separate  paragraphs  and  has  not 
accepted  this  last  comment  FDA  did 
darify  §g00.12(bXl3Xu)  and  (iii)  and 


combined  them  into  a  single  provision 
at§900.12(b)(9Ku). 

Under  §  900.12(bMl3)(iv).  FDA 
proposed  that,  after  AEC  exposure,  the 
system  should  indicate  the  actual  kV 
and  mA's  used  during  the  exposiuB. 

(Comment  355).  Two  comments 
recommended  that  this  requirement  be 
deleted  or  its  implementation  date  be 
delayed  because  the  replacement  or 
retrofit  of  many  older  units  might  be 
cosdy.  Another  comment  stated  that  a 
mA's  readout,  as  proposed  in 
$900.12(b)(13Xiv),  has  not  been  proven 
necessary.  NMQAAC  discussed  this 
issue  and  the  cost  concerns  related  to 
retrofits  to  provide  the  postexposiue 
mA's  indicatioiL  The  committee 
supported  the  requirement  but 
requested  some  wording  changes  to 
clarify  the  meaning  of  mA's  indication. 

FDA  has  retained  this  provision 
because  it  conduded  that  the  costs 
associated  with  the  possible  retrofits  are 
not  significant  enough  to  outweigh  the 
ben^ts  and  has  included  it  in  the  final 
regulations  under  §900.1 2(bK9Xiii). 

Under  §  900.12(bXl3Xv),  FDA  had 
proposed  that  each  unit  provide  an 
indication  of  kVp  that  was  accurate  to 
within  +  5.0  percent  of  the  actual  kVp. 

(Comment  356).  Five  comments 
agreed  with  the  propoeed  five  percent 
accuracy  specification,  but  another 
comment  suggested  that  the  requirement 
for  kVp  accuracy  of  •»■  5.0  parent  was 
not  justified  because  there  was  no 
definition  of  what  kVp  really  means  and 
no  calibration  available  for  kVp  meters. 
Another  comment  stated  that  "5  percmt 
of  the  actual  kVp  as  proposed  in 
(bXl3Xv),  is  a  very  large  discrepancy." 
noting  that  5  percent  of  30  kVp  allows 
31.5  kVp;  which,  in  the  rsspondwit's 
opinion,  presentfy  is  considered  to  be 
unacceptable.  The  comment  further 
suggested  that  §  900.12(bKl3Kv)  be 
changed  to  read:  "All  indications  of  kVp 
shall  be  within  1  kV  of  the  actual  kVp . " 

In  §  1020.30  PDA  defines  kVp  to  mean 
the  maximum  value  of  the  potentid 
difiierence  across  the  X-ray  tube  during 
an  exposure.  FDA  agrees  with  the 
commmt  that  the  +  5.0  percent  accuracy 
is  a  large  discrepancy  and  notes  that  it 
is  the  same  specification  currently 
established  by  the  most  recent  re»ish» 
of  the  ACR  manuals.  The  agency  iiilwiih 
to  provide  additicMid  infoanatioo 
regarding  compliance  with  this 


(Comment  357).  Three  mmmmnt*^ 
induding  one  from  NMQAAC.  ixited 
that  there  w^  a  ctmflict  between  the 
kVp  accuracy  spedficatioo  at 
§900.12(bXl3Xv)  and  at 
S900.12(eX5XiiXA).  NMQAAC  dao 
reaanmanded  tliat  the  requirement  be 
nunred  to  the  qualify  assurance  section 
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and  that  the  ■•■  5.0  percent  accniracy 
specification  be  retained.  FDA  has 
accepted  these  recommendation  and  the 
requirement  now  appears  in  the  final 
regulations  under  §900.1 2(e)(5)(ii)  and 
includes  the  +  5  percent  accuracy 
ftDocificfltioii 

In  §900.12fbHl3Kvi).  FDA  proposed 
that,  10  years  after  the  publication  of  the 
final  regulations,  each  X-ray  unit  used 
for  mammography  would  be  required  to 
have  a  specific  range  of  kVp  and  mA's 
selection  and  that  adjacent  selections  of 
the  kV  selection  and  adjacent  selections 
of  the  mA's  should  not  vary  by  more 
than  a  prescribed  amount.  The  public 
comments  regarding  this  section  were 
overwhelmii^y  against  including  these 
proposals  in  the  final  regulations. 
NMQAAC  supported  the  proposals  but 
only  marginally  so,  with  many  opposing 
opinions.  FDA  has  reconsidwed  the 
advisability  of  including  these 
specifications  in  the  final  regulations, 
based  in  part  on  the  public  comments 
and  in  part  on  the  difficidty  in 
predicting  the  necessity  for  these 
limitations  10  years  in  the  futtire  and 
has  deleted  all  requirements  proposed 
under  §900.12(b)(13Hvi)  from  the  final 
regulations. 

o.  Radiation  output  (proposed 
§900.12(h)(14)) 

This  paragraph  proposed  setting  a 
mintmiim  value  for  radiation  output  per 
second  of  mammography  X-ray 
equipment,  with  an  trurease  in  that 
minimum  value  to  occur  5  years  after 
publicadon.  This  section  has  been 
codified  in  the  quality  assurance  section 
of  the  final  regulations. 

(Comment  358).  Two  comments 
agreed  widi  the  requirement  proposed 
in  §  900.12(b)(14)(i),  with  one  urging 
that  the  requirement  be  fully 
implemented  at  the  earliest  possible 
date  rather  than  being  phased-in.  One 
comment  suggested  that  the  proposed 
requirements  in  §900.12(b)(14)(i)  and 
(ii)  might  actually  be  in  conflict  with 
each  other.  FDA  reviewed  these 
provisions  and  does  not  see  a  conflict 
because  clause  (i)  specified  an  exposure 
rate  and  (ii)  specified  a  time  over  which 
that  rate  must  be  met.  However,  in 
response  to  other  concerns,  as  outlined 
in  the  preamble  to  the  qiiality  assurance 
section,  FDA  has  modified  the 
requirement  to  clarify  that  the 
specification  is  to  be  an  average  over 
three  seconds  and  not  an  instantaneous 
rate  measuranent 

(Comment  359).  One  comment 
suggested  that  the  proposed  requirement 
in  paragraph  (bKl4)(i)  be  replaced  by 
the  equivalent  air  kerma  expressed  in 
milligray  (mCy).  The  guidelines 
followed  by  FDA  in  the  writing  of 
regulations  specify  that  all  numerical 


limits,  where  applicable,  be  expressed 
in  terms  of  the  International  System  (SI) 
of  Units,  the  internationally  accepted 
standard,  followed  by  the  more  common 
equivalent  in  parentheses. 

In  the  proposed  regulations,  FDA  had 
represented  radiation  limits  in  terms  of 
exposure  expressed  in  the  SI  unit  of 
coulomb  per  kilogram  (C/kg).  Although 
C/kg  is  the  correct  SI  unit  for  exposure, 
it  is  an  awkward  unit  for  the  actual 
operating  ranges  of  exposiue  (10-4  C/ 
kg)  of  mammography  systems.  FDA 
believes  now  that  it  would  be  more 
advantageous  to  specify  radiation  limits 
in  terms  of  the  alternate  quantity  air 
kerma  expressed  in  the  SI  base  unit  of 
gray  (Gy).  Air  kerma,  which  is  defined 
at  §  900.2(d),  is  the  sum  (per  imit  mass 
of  air)  of  the  initial  kinetic  energies  of 
all  the  charged  ionizing  particles 
liberated  by  the  X-rays.  At  the  X-ray 
energies  typically  used  in  diagnostic 
radiology  and  mammography,  values  for 
air  kerma  are  practically 
indistingilishable  frum  values  of 
absorbed  dose  in  air.  Air  kerma  is 
increasingly  accepted  in  the 
international  community  as  the  quantity 
preferred  in  the  specification  of 
radiation  delivered,  and  it  is  being 
proposed  to  replace  exfXMure  in 
amendments  in  21  CFR  part  1020. 
Because  amendments  to  those  standards 
are  not  final,  the  units  were  not  used  in 
the  proposal.  However,  FDA  is  replacing 
the  quantity  exposure  with  the  quantity 
air  kerma  in  these  final  MQSA 
regulations  because  it  anticipates  that 
parallel  changes  will  be  made  in  the 
international  standards  and  part  1020. 

(Comment  360).  One  comment 
suggested  that  FDA  recast  proposed 
§  900.12(b)(14)(i)  as  a  performance 
objective,  such  as:  "The  radiation 
output,  in  terms  of  exposure  rate,  at 
clinically  useful  kVp's  shall  be 
sufiicientiy  high  to  avoid  exposure 
times  of  such  diuation  that  loss  of 
resolution  due  to  motion  or  excessive 
dose  due  to  film  reciprocity  failure  is 
expected  to  occur." 

FDA  appreciates  the  benefits  of 
adopting  performance  standards  when 
appropriate  but  believes  that  in  this  case 
the  suggested  wording  introduces  an 
unacceptable  level  of  subjectivity  into 
determining  compliance. 

(Comment  361).  One  comment 
recommended  that  the  test  procedure 
proposed  to  measure  radiation  output  in 
$900.12(b)(14Hiii}  specify  the  position 
of  the  compression  paddle  during  the 
measiuement. 

FDA  assumes  this  comment  is 
expressing  concern  regarding  the  scatter 
contribution  to  the  reading  and  its 
variability  depending  on  the  distance 
the  paddle  is  located  from  the  detector. 


FDA  recognizes  the  possible  effects  of 
scatter  on  this  measiuement  but  does 
not  believe  the  contribution  is  of 
sufficient  concern  to  warrant  the 
prescription  of  paddle  position  relative 
to  the  detector.  In  clinical  use,  the 
paddle  is  obviously  in  contact  with  the 
breast.  If  a  fiacility  wishes  to  test  with 
the  paddle  in  a  similar  position,  FDA 
has  no  objection.  Similarly,  if  the 
paddle  is  moved  nearer  to  the  focal  spot, 
FDA  would  find  this  acceptable.  FDA 
does,  however,  require  the  compression 
paddle  to  be  in  the  X-ray  beam  between 
the  source  and  the  detector  as  was 
specified  in  §900.12(b)(14)(iii). 

(Comment  362).  One  comment 
suggested  that  FDA  require  that 
compliance  with  §900.12(b)(14)  be 
determined  "with  the  phantom  in  the 
beam  and  that  the  exposure  be 
completed  within  2.5  seconds." 

FDA  believes  that  placing  any 
phantom  in  the  beam  during  this  test 
would  not  improve  this  test  and  that  the 
three  second  exposure  proposed  is  both 
reasonable  and  appropriate  for  this 
requirement 

(Comment  363).  Two  comments 
suggested  that  compliance  with 
§900.12(b)(14)(i)  shoxild  be  determined 
at  a  routine  clinical  kVp  instead  of  the 
proposed  28  kVp.  FDA  notes  that  28 
kVp  is  used  clinically  for 
mammography,  althoiigh  not  as 
frequenUy  as  other  kVp  values.  It  was 
selected  first  by  the  American 
Association  of  Physicists  in  Medicine 
and  then  by  the  ACR/CDC  Imaging 
System  Focus  Group  as  the  standard 
kVp  to  bexised  in  association  with  their 
radiation  output  specifications.  These 
specifications  were  utilized  by  FDA  in 
establishing  this  radiation  output 
requirement.  If  a  diffarent  kVp  were 
selected,  the  radiation  output  would 
likely  have  to  be  modified:  however, 
professional  consensus  on  what 
modifications  would  be  appropriate  is 
presentiy  lacking.  The  agency,  therefore, 
does  not  accept  these  comments. 

(Comment  364).  One  comment 
recommended  that  the  proposed 
requirements  under  §  900.12(b)(14} 
should  be  made  part  of  §  1020.31  so  that 
uniform  requirements  would  be  raisured 
nationwide.  FDA  reiterates  its  previous 
position  that  this  would  not  achieve  the 
desired  impact  on  the  installed  base  of 
mammography  equipment  FDA 
believes  that  most  modem 
mcmimography  systems  can  meet  this 
requirement.  However,  the  agency  is 
considering  parallel  requirements  luder 
§  1020.31  to  ensiue  that  future 
production  is  compliant 

(Comment  365).  One  comment 
supported  the  test  procedure  specified 
in  §  900.12(b)(14)(iii)  as  being  an 
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improvement  over  the  current 
specification.  Another  conunent 
suggested  that  the  requirement  in 
§900.12(b)(14)(i),  as  written,  should 
only  apply  to  a  molybdenum/ 
molybdenum  Mo/Mo  anode/filter 
combination  because  other  target-filter 
combinations  may  not  need  to  meet  the 
requirement  to  delivw  adequate 

ifnaging 

NmQAAC  supported  the  proposed 
requirements,  but  suggested  that  the 
specifications  should  be  limited  to  Mo/ 
Mo  target-filter  units  only.  They  also 
recommended  that  all  of  §900.12(b)(14) 
be  moved  to  the  quality  assurance 
section. 

FDA  has  accepted  NMQAAC 
recommendations  to  limit  the 
requirements  to  Mo/Mo  target-filter 
units  and  to  codify  the  requirement  with 
the  QC  requirements. 

(Comment  366).  One  comment  noted 
that  xeromammography  eqvdpment 
might  not  meet  these  proposed 
requirements. 

PDA  believes  that  xeromammography 
units  should  be  able  to  meet  the 
requkement,  as  proposed,  but  with  the 
acceptance  of  die  Mo/Mo  limitation 
discussed  above,  the  requirement  would 
no  longer  be  applicable  to  xerox 
syttems,  which  incorporate  tungsten 
taraets. 

(Comment  367).  One  comment 
suggested  that  the  proposed 
requirements  of  §  900.12(bHl4)(i)  and 
(iii)  need  to  be  linked  in  oeder  to 
explain  where  the  output  is  to  be 
measured. 

FDA  does  not  agree  with  this 
comment  although  it  has  reworded  the 
proposed  §  900. 1 2(b)(14)  for 
clarification.  The  provision  has  been 
codified  as  §  900.12(eK5Kx). 

p.  Automatic  exposure  control 
(§  900. 1 2(bXl  0)  (proposed 
§900.12(bXl5)}) 

As  proposed,  this  paragraph  required 
that  each  mammography  system  have  an 
automatic  exposure  control  (AEC)  for 
mA's,  established  a  specification  for  the 
AEC  reproducibility,  and  set 
requirements  for  the  indication  of  the 
AEC  detector  positions  and  selected 
location. 

(Comment  368).  One  comment 
suggested  that  the  requirements 
proposed  in  §  900.12(b}(15)  should  be 
prefiaced  with  a  statement  that  they  are 
intended  to  apply  only  to  film-screen 
modalities.  A  related  comment  reported 
that  xeromammography  systems  do  not 
have  AEC  controls  as  required  in 
§900.12(b)(15)  and  tiiat  this  would  bar 
their  use. 

FDA  agrees^with  these  comments  and 
has  rewrittoi  this  requirement  to  limit 
it  to  screen-film  mammography  systems. 


Under  S900.12(b)(15)(i),  the  proposal 
required  all  AEC  devices  to  be  operable 
in  each  equipment  configuration 
provided  and  gave  examples  of  common 
configurations. 

(Comment  369).  Several  comments 
sought  to  limit  the  applicability  of  this 
requirement  in  difEuent  ways.  One 
comment  supported  the  proposed 
requirements  in  §900.1 2(b)(15)(iv)(A) 
and  (B)  as  a  means  to  ensiue  appropriate 
detector  location  and  thereby  avoid 
repeat  exposures  and  reduce  patient 
dose.  One  respondent  did  not  believe 
that  the  automatic  exposure  control 
photo-timing  proposed  in 
§900.12(b)(15)(i)  is  significant  in 
obtaining  satisfoctory  diagnostic 
mammograms.  Three  comments 
recommended  modifying 
§  900.12(b)(15)(i)  by  replacing  "of 
equipment  configuration  provided" 
with  "where  applicable."  The 
comments  further  suggested  that  the 
examples  of  equipment  configurations 
in  S900.12(bKl5)(i)  be  deleted.  One 
comment  agreed  with  the  April  1996 
NMQAAC  recommendation  that  the 
requirements  proposed  in 
§  900.12(bKl5)(i)  should  be  limited  to 
clinically  used  configurations. 

FDA  remains  convmced  that  the  use 
of  AEC  devices  on  mammography 
equipment  is  an  aid  to  quality 
mammography  and  believes  that 
requiring  it  for  "all  combinations  of 
equipment  configuration  provided"  is 
appropriate  and  necessary.  The  agency 
notes  that  the  requirement  applies  to  the 
configuration  of  the  individual  unit  For 
example,  if  the  unit  is  not  provided  with 
magnification  capability,  then  it  would 
not  be  required  to  have  a  functioning 
AEC  in  a  nonexistent  magnification 
mode.  The  agency  also  notes  that 
NMQAAC  reversed  its  April  1996 
position  during  its  January  1997 
meeting  and  concurred  with  the 
requirement  as  proposed. 

Under  §900.12(b)(15Mii).  FDA 
proposed  that  the  AEC  be  capable  of 
providing  automatic  mA's  selection. 

(Comment  370).  One  commrait 
recommended  deleting  this 
requirement,  stating  "that  it  is  the 
purpose  of  AEC  to  provide  automatic 
mA's  selection"  and,  therefore,  the 
requirement  was  redundant  One 
comment  requested  clarification  of  the 
phrase  "automatic  mA's  selection." 
Another  conunent  asked  whether 
§900.12(b)(15)(ii)  required  automatic 
termination  of  exposure  or  automatic 
display  of  mA's  and  questioned  why  the 
AEC  should  be  able  to  automatically 
select  mA's. 

FDA  defines  an  automatic  exposure 
control  as  a  device  t}iat  automatically 
controls  one  or  more  technique  facton 


in  order  to  obtain  a  desired  quantity  of 
radiation  at  a  preselected  location.  Such 
a  device  would  automatically  terminate 
the  exposure  when  the  selected  quantity 
of  radiation  had  been  delivered.  This 
definition  does  not  restrict  the 
technique  Csctor(8)  that  may  be  selected; 
the  control  of  target  material,  focal  spot 
filtration,  time,  mA,  and/or  kVp  are  all 
viable  options  for  such  a  device. 
Because  the  mA's  is  the  product  of  time 
(in  seconds)  and  mA,  the  control  of  time 
and/or  mA  represents  control  of  the 
mA's;  therefore,  AEC's  generally 
function  by  controlling  mA's  and/or 
kVp.  FDA  was  initially  coiu»rned  that 
an  AEC  that  controlled  kVp  alone, 
without  capability  to  control  mA's. 
could  not  adequately  ensure  the  small 
incremental  changes  in  radiation  that 
are  often  necessary  in  mammography. 
FDA  has  reconsidered  this  position 
because  it  has  concluded  that  any  such 
device  that  reaches  the  marketplace 
would  provide  the  necessary  ranges  of 
adjustment  in  order  to  have  been 
approved  under  the  FDCA's 
requirements  for  safety  and  efficacy  of 
new  devices.  Therefore,  FDA  is 
removing  the  requirement  proposed  in 
§900.12(b)(15)(ii)  that  all  AEC  devices 
provide  automatic  mA's  selection. 
Under  §  900.12(b)(15Miii),  FDA 
I»oposed  a  limit  on  the  reproducibility 
of  the  AEC. 

(Comment  371).  One  comment 
suggested  the  wording  be  changed  to 
include  "for  each  target/filter 
combination." 

FDA  believes  the  change  is  iu)t 
needed;  because  no  target-filta 
combinations  were  specified  in  the 
regulation,  all  combinatioiu  are  subject 
to  the  requirement. 

NMQAAC  recommended  that  this 
requirement  be  moved  to  the  quality 
assurance  section.  FDA  has  accepted 
this  recommendation  and  the 
specification  for  the  evaluation  of  the 
AEC  reproducibility  is  codified  in 
§900.12(e)(5)(i). 

Under  §  900.12(b)(15)(iv),  FDA 
[woposed  requirements  regarding  the 
positioning  flexibility  of  the  AEC 
detector,  visual  location  of  the  available 
detector  positions,  and  indication  of 
which  AEC  detector  location  was 
selected. 

(Comment  372).  Two  comments 
reconunended  that  the  proposal  be 
expanded  to  require  increased  flexibility 
in  placement  of  the  AEC  detector.  One 
comment  commended  the  proposed 
requirement  for  AEC  positions  to  be 
indicated  at  the  input  surface  of  the 
breast  compression  paddle.  The 
comment  believed  that  this  requirement 
would  improve  the  quality  of  imagir^ 
and  prevent  repeat  images.  Two 
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comments  suggested  that  FDA  add  a 
requirement  specifying  the  necessary 
acciiracy  of  the  indication  of  both  the 
size  and  available  position  of  the  A£C 
detectors.  The  respondents'  suggested 
the  indication  might  depend  on 
magnification  of  the  indication  resulting 
from  various  breast  thicknesses. 

FDA  interprets  these  comments  to 
mean  that  a  projected  indication  on  the 
inpat  surface  of  the  breast  might  vary  in 
size  and  location  depending  on  the 
magnification  induced  by  the 
displacement  of  the  input  surface 
caused  by  various  breast  thicknesses. 
FDA  agrees  that  this  might  occur  and 
notes  that  such  a  system  would  be  a 
design  that  might  not  be  able  to  meet  the 
requirements. 

FDA  intends  the  indications  of  the 
size  and  location  represented  on  the 
compression  paddle  to  be  representative 
of  the  actual  size  and  location  of  the 
detectors  as  they  would  appear  if 
marked  on  the  breast  support  device. 
The  agency  anticipates  no  confusion 
will  be  caused  by  varying  displacement 
of  the  paddle  from  the  patient  support 
since  the  indication  of  size  and  position 
will  remain  constant. 

(Comment  373).  One  comment 
suggested  that  the  indicators  should  not 
"give  rise  to  artifacts  in  the  image." 

FDA  believes  that  any  such  artifacts 
will  be  detected  and  corrected  during 
the  normal  QC  process  and,  therefore, 
modification  of  this  requirement  is 
unnecessary. 

(Comment  374).  One  comment  stated 
that  this  requirement  leaves  too  much 
room  for  intarpretstion  and  would  be 
very  difficult  to  inspect  against  The 
comment  suggested  one  could  argue  that 
merely  knowing  the  position  via  the 
handle  that  moves  the  detector  wo\ild 
be  adequate  for  proper  detector 
positioning.  The  comment  further  stated 
that  all  current  units  do  provide  clear 
indication  of  detector  position,  which  is 
visible  from  both  sides  of  the  patient, 
and  that  the  requirement  shoiild  be 
removed. 

FDA  does  not  agree  that  the 
requirement  is  subject  to  conflicting 
interpretation  or  would  be  difficult  to 
inspect,  but  does  agree  that  the  location 
of  the  position  selector  would  be  an 
adequate  indication  of  which  detector 
position  had  been  selected  (although  it 
would  not  indicate  the  detector  position 
itself).  FDA  also  does  not  agree  that  the 
installed  base  of  systems  all  provide 
such  flexibility  or  indications  and 
remains  persuaded  that  the  requirement 
will  provide  useful  tools  for  the 
technologist 

NMQAAC  recommoided  that  FDA 
delete  the  proposal  that  the  selected 
detector  position  be  visible  from  both 


sides  of  the  {Mtient  because  they  did  not 
consider  it  of  sufficient  importance  to 
require  in  the  regulations.  FDA  has 
adopted  this  recommendation  and  the 
requirement  has  been  amended 
accordingly. 

Under  §900.12(bKl5Kv).  FDA 
proposed  that  the  operator  be  able  to 
vary  the  optical  density  from  the  normal 
density  setting.  No  sf>ecific  comments 
were  received  on  this  proposal  and  FDA 
codified  this  requirement  without 
change. 

Under  $900.12(b)(15)(vi),  FDA 
proposed  that,  10  years  after  the 
publication  of  the  final  regulations,  each 
unit  would  be  required  to  provide  four 
steps  above  and  four  steps  below  the 
normal  optical  density  setting  and 
proposed  limits  for  the  acceptable 
variability  between  adjacent  settings  on 
this  control. 

(Comment  375).  FDA  received  a  large 
number  of  comments  on  this  secticm. 
The  overwhelming  majority  were 
opposed  to  the  requirement  because  of 
concerns  regarding  the  wording  of  the 
provision,  the  perceived  cost  to 
facilities,  the  range  of  control  to  be 
provided,  the  incremental  difiierence 
between  adjacent  settings,  and  the 
necessity  for  the  requirement.  In 
response  to  these  comments  and 
beGiuse  of  agency  concerns  regarding 
costs,  FDA  concluded  that  the  proposal 
should  be  deleted  from  the  final 
regulations  and  that  further  study 
should  be  undertaken  to  delennine  if 
future  requirements  in  this  area  are 
warranted.  If  regulations  or  guidelines 
are  proposed  later,  the  individual 
comments  will  be  reconsidered  at  that 
time. 

Under  §900.12(bHlSXvii).  FDA 
proposed  requirements  for  the  optical 
density  variation  pecmitted  with  a 
screen-film  mammography  system 
under  AEC 

(Comment  370).  Three  comments 
supported  the  proposed  requirement  in 
paragraph  (bXlSXvii)  because  it 
evaluates  the  equipment  performance 
when  used  on  breests  of  various  siae 
and  density.  Two  comments  indicated 
that  §g00.12(b)(15)(vii]  was  not 
stringent  enough  and  one  of  these 
recommended  that  an  initial  value  of 
0.15  OD  should  be  specified. 

FDA  disagrees  witn  this  comment 
because  it  believes  that  the  initial  value 
should  remain  the  same  as  that  used  in 
the  interim  regulations.  NMQAAC 
recommended  that  these  requirements 
be  moved  to  the  quality  assurance 
section  and  FDA  agreed.  The 
requirements  have  been  codified  imder 
§900.12(e)(5)(i). 

In  the  proposal,  FDA  had  specified 
that  the  s]rstem  meet  the  requirements 


for  AEC  reproducibility  at  each 
available  detector  position. 

(Comment  377).  Three  comments 
suggested  that  the  test  under 
§900.12(b)(15)(vii)  is  necessary  for  only 
one  detector  position  because  the 
detector  and  associated  electronics  do 
not  change. 

FDA  disagrees  with  these  comments 
because  some  AEC  detectors  utilize 
individual  detectors  that  are 
permanently  fixed  in  position.  The 
switching  of  position  is  actually  a 
change  in  contact  points  or  system  logic 
to  read  the  selected  position.  In  such 
cases,  the  testing  of  one  position 
provides  no  indication  of  the  function  at 
other  locations. 

(Comment  378).  One  comment 
suggested  that  the  testing  of  photo-timer 
tracking  with  dosimeter  positioning  is 
usually  not  necessary  unless  multiple 
detectors  are  used. 

The  agency  believes  that  when  the 
process  is  accomplished  by  the 
relocation  of  the  same  detector  to 
difierent  positions,  the  functioning  of 
the  detector  at  each  detector  location  is 
not  guaranteed  by  testing  at  only  one 
position.  This  could  be  influenced  by 
broken  wires,  poor  connections,  or  (tirty 
contacts  in  the  system. 

(Comment  379).  One  comment  stated 
that  testing  of  the  AEC  at  all  detector 
positions  will  be  dependent  on  the 
dimensions  of  the  phantom.  The 
respondent  stated  that  the  cfwunonly 
used  10  cm  X  10  cm  phantom  may  not 
be  large  enough  for  all  positions  and 
that  this  will  drastically  increase  the 
time  required  to  perform  this  test 

FDA  does  eot  agree  with  this 
comment  The  phantom  could  be  placed 
near  die  focal  spot  and  thereby  cover  all 
available  detector  positions  without 
being  repositioned. 

(Comment  380).  One  comment 
suggested  that  with  multiple  detectors  it 
is  not  necessary  to  test  the  tracking  over 
the  entire  range  of  phantom  thicknesses. 

FDA  interprets  this  comment  to  mean 
that,  once  tlM  detector  reproducibility  at 
each  position  has  been  established,  the 
testing  of  reproducibility  for  additional 
thickness  need  be  performed  at  only  one 
position.  FDA  does  not  agreowith  this 
comment;  it  does  agree,  however,  that 
when  one  detector  is  used  and  moved 
from  position  to  position,  oncait  is 
established  that  the  detector  is 
reproducible  over  the  entire  range  of 
thicknesses  at  one  position,  it  is  only 
necessary  to  establish  the  correct 
functioning  for  one  thickness  at  each 
other  position.  In  response  to  these 
comments  and  in  recognition  of  the 
costs  associated  with  testing 
reproducibility  at  multiple  positfons. 
FDA  has  deleted  the  specification  for 
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testing  at  eech  detector  position. 
Because  the  agency  remains  convinced 
that  the  best  way  to  ensure  that  the 
detector(8)  functions  properly  at  each 
position  is  to  test  it/them  at  each 
position.  FDA  encourages  facilities  and 
the  medical  phjrsicists  to  include  such 
testing  as  a  routine  part  of  the  armual 
siuvey.  The  mnaining  provisions  of 
proposed  §900.12(b)(15)  are  codified  as 
S900.12(bMlO). 

q.  Disabled  examinees  (propoeed 
§900.12(bXl6)) 

In  this  paragraph,  FDA  proposed  that 
each  fiudlity  choosing  to  schedule 
disabled  patients  have  equipment  AnH 
protocols  in  place  to  ensure  that  the 
mcility  could  adequately  accommodate 
such  disabled  patients.  This  proposal 
did  not  require  eech  fKdlity  to  accept 
disabled  patients,  but  did  requira  thcMe 
doing  so  to  be  capable  of  performing  the 
service. 

(Comment  381-382).  Many  comments 
expressed  the  mistaken  belief  that  FDA 
was  seeking  enforcement  powers  under 
the  American  with  Disabilities  Act 
(ADA)  or  to  duplicate  the  ADA. 

Other  comments  on  this  section 
ranged  from  calling  the  requirement  too 
lenient  to  railing  it  unnecessarily 
intrusive.  The  majority  of  the 
comments,  although  not  opposed  to 
accommodating  disabled  pfttients,  were 
concerned  that  the  screening  of  patients 
prior  to  their  examination  would  be 
difficult  or  impossible  because  many 
appointments  are  not  made  by  the 
patient  Conunents  also  expressed 
concern  that  accepting  disabled  patients 
imder  this  requirement  would  obligate 
facilities  to  be  able  to  accommodate  all 
disabled  patients.  Some  comments  also 
questioned  whether  there  was 
equipment  available  that  could  offer  this 
range  of  use. 

Another  area  of  concern  was  related 
to  mobile  units  and  facilities  which, 
because  of  their  size  and  stand-alone 
nature,  would  be  difficult  to  adapt  to 
accommodate  the  range  of  disabilities 
the  facilities  plight  encounter. 
NMQAAC  consumer  representatives 
supported  this  section  and  urged  FDA  to 
require  facilities  to  either  serve  disabled 
patients  or  refer  them  to  a  fecility  that 
can.  Other  comments  questioned  the 
value  of  referrals,  citing  lack  of 
knowledge  regarding  other  facilities' 
equipment  staff,  and  ability  to  deliver 
the  services  necessary. 

Because  of  the  lack  of  consensus  on 
the  need  for  this  requirement  and  the 
concerns  raised  in  the  comments,  FDA 
has  decided  to  delete  the  proposed 
requirement  and  revisit  it  at  a  foture 
date  if  a  problem  is  perceived.  FDA 
strongly  urges  fecilities  to  volimtarily 
institute  procedures  that  will  direct 


patients  with  disabilities  to  facilities 
that  are  capable  of  serving  this 
population.  The  agency  believes  that 
locJal  consumer  groups  and  all 
accreditation  bodies  can  pool 
information  and  educate  the  public  and 
the  mammography  community  about 
the  availability  and  locations  of  such 

r.  X-ray  film  (§900.12(bXW 
(pmposed  S  900. 1 2(bXl  7))} 

In  this  paragraph,  FDA  proposed  a 
requirement  that  X-ray  film  used  for 
mammography  must  be  designated  for 
such  use  by  the  film  manufacturer. 

(Comment  383).  One  comment 
supported  the  proposed  requirement 
Three  comments  suggested  that  it  was 
too  vague,  one  comment  questioned 
how  one  would  know  if  a 
manufocturer's  designated 
mammography  film  is  adequate  for 
doing  quality  mammography  under  the 
requirements,  and  another  suggested  the 
adoption  of  the  storage 
recommendations  from  ACR's 
Recommended  Specifications  for  New 
Mammography  Equipment  NMQAAC 
supported  this  requirement  as  proposed. 

FDA  has  not  proposed,  regulations 
governing  film  storage  because  it 
believes  that  each  facility  should  follow 
the  manufacturer's  instructions  for  the 
particular  film  being  used.  The  goal  of 
this  requirement  is  to  ensure  that  the 
film  used  by  the  facility  is  considered, 
at  least  by  the  manufacturer,  as  being 
suitable  for  mammographic  use.  The 
regulation  is  not  intended  to  establish 
standards  for  film:  the  only  requirement 
placed  on  the  facility  is  to  check  that  the 
film  it  uses  has  been  designated  by  the 
manufacturer  for  mammography.  The 
requirement  is  not  vague  once  its 
limited  scope  is  understood.  FDA 
codified  this  requirement,  without 
change,  in  §  900.1 2(b)(ll). 

s.  Intensifying  screens  (§  900.12(bXl2) 
(pmposed  §  900.12(bXl8))) 

FDA  proposed  in  this  paragraph  that 
only  intensifying  screens  that  have  been 
specified  by  the  manufacturer  as 
appropriate  for  mammography  may  be 
used  for  mammography. 

(Comment  384)7(^0  comment 
supported  the  proposed  requirement 
Again,  one  comment  questioned  how  a 
facility  would  know  if  a  manufacturer's 
designated  mammography  screens  are 
adequate  for  doing  quality 
mammography  under  the  proposal. 
Another  comment  stated  that 
xeromammography  systems  do  not  use 
intensifying  screens  and  that 
§  900.12(bKl8)  would  serve  to  ban  tiieir 


use. 


FDA  does  not  intend  a  specification 
about  screen  requirements  to  apply  to 
any  modality  that  does  not  use  screens 


in  the  production  of  its  images. 
Therefore,  the  agency  sees  no  impact  of 
this  requirement  on  xeromammography. 
Although  NMQAAC  supported  the 
requirement,  one  membcv  expressed 
concern  that  the  wording  of  the 
proposal  implied  that  the  facility  was 
responsible  for  matching  the  spectral 
sensitivity  of  the  film  and  the  screen.  As 
explained  in  coimection  with  the 
mammography  film  specification  above, 
the  intent  of  the  requirement  is  not  to 
address  the  quality  of  the  product,  but 
rather  to  ensure  that  it  is  one  intended 
by  the  manufacturer  to  apply  to 
mammography.  In  general,  the  facility  is 
responsible  for  matching  the  spectral 
sensitivities  of  the  screen  with  the  film. 
However,  the  facility  is  expected  to  use 
the  information  provided  by  the 
manufacturers  and  not  to  derive  the 
information  independently.  FDA  has 
reworded  the  requirement  to  clarify  this 
point  and  codified  it  as  §  900.12(b)(12). 

t  Film  processing  solutions 
(§900.12(bXl3)  (proposed 
§900.12(bXl9)}) 

In  this  paragraph,  FDA  proposed  that 
facilities  use  film  processing  solutions 
capable  of  developing  films  in  a  irmnnwr 
equivalent  to  the  film  manufacturer's 
minimum  specifications. 

(Comment  385).  Three  comments 
supported  this  proposed  requirement 
and  requested  that  guidance  documents 
be  established  for  this  area.  Six 
comments  suggested  that  the  word 
"minimum"  be  deleted  because,  in  the 
respondents'  opinions,  most  facilities 
generally  comply  with  the  regulatory 
requirement  and  the  regulation  should 
encourage  them  to  meet  more  than  the 
minimum.  FDA  appreciates  these 
comments  and  notes  that  facilities  are 
free  to  exceed  this  minimum;  the 
requirement,  however,  is  intended  oidy 
to  establish  that  facilities  comply  with 
the  manufacturers'  minimum  standards. 

(Comment  386).  Three  comments 
questioned  how  a  facility  could 
demonstrate  equivalence  under 
§900.12(b)(19)  because  some 
manufacturers  of  film  processing 
chemicals  refuse  to  acknowledge  that 
other  vendors'  chemicals  produce 
"equivalent"  results.  The  comments 
requested  that  the  wording  be  changed 
to  clarify  compliance. 

FDA  believes  these  comments  are 
similar  to  the  ones  regarding  quality  of 
the  film  and  screens  used  in 
mammography.  It  is  not  the  intent  of  the 
requirement  that  the  facility 
experimentally  determine  the 
compatibility  of  various  solutions  with 
the  film,  but  only  that  the  facility  obtain 
documentation  from  the  supplien 
showing  that  their  products  are 
intended  to  be  used  for  processing  the 
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particular  film  used  by  the  facility  and 
that  they  provide  results  consistent  with 
the  film  manufacturer's  specifications. 
The  facility  would  only  be  required  to 
establish  the  equivalence  independendy 
if  no  doounentation.  in  the  form  of 
labeling  or  specificadons,  were  available 
from  the  chemical  or  film  supplier. 

(Comment  387).  One  comment 
questioned  how  the  requirement  can  be 
met  when  the  film  manufacturer  does 
not  manufacture  rhemicals  for  film 
processing. 

FDA  notes  that,  in  such  cases,  it 
would  likely  be  easier  to  establish 
equivalence  because  the  film 
manufacturer  would  specify  the 
requirements  for  the  processing  as 
opposed  to  a  manufacturer  that  supplies 
both  film  and  chemicals  ai  d  is  likely  to 
specify  solutions  only  by  name  rather 
than  characteristics. 

(Comment  388).  One  comment 
recommended  that  FDA  allow 
accreditation  bodies  to  review  and 
monitor  the  use  of  chemicals  for  film 
processing  and  eliminate  the 
requirement  firom  the  r^gidations. 

Although  the  agency  is  continually 
working  with  the  accreditation  bodies  to 
divide  responsibilities  .when  such 
division  is  useful  and  possible,  FDA  did 
not  adopt  the  recommendation.  The 
MQSA  requirements,  even  when 
administered  by  the  accreditation 
bodies,  are  implemented  through 
Federal  standuds.  FDA  may  consider 
requiring  accreditation  bodies  to  collect 
and  monitor  information  about 
chemicals  used  for  film  processing  in 
the  future.  NMQAAC  a^eed  with  the 
requirement  as  proposed.  FDA  has 
codified  the  requirement  in  the  final 
regulations  under  §  900.12(bMl3). 

u.  Lighting  (§  900.12(b)(14)  (proposed 
§900.12(bX20))) 

In  this  paragraph,  FDA  proposed  a 
requirement  that  facilities  provide 
special  lights  for  use  during 
interpretation  with  variable  himinance 
capable  of  producing  light  levels  greatw 
than  that  provided  l^  the  viewbox. 

(Comment  389).  Four  comments 
supported  the  proposal.  One  stated  that 
"it  might  reduce  the  number  of  retakes, 
and  provide  better  detail  to  the 
interpreting  physician."  Two  comments 
noted  that  the  light  should  be  required 
wherever  the  interpreting  physician  is 
reeding  films,  but  that  it  may  not  be 
necessary  at  all  locations  where  images 
are  taken.  One  comment  noted  that  the 
proposed  requirement  in  §900.12(bK20) 
was  fat  a  "l^ght  light"  or  "hot  lamp" 
fat  viewing  dense  areas  of  films.  The 
commfflit  suggested  that  the  purpose  of 
the  lamp  should  be  included  and  that  it 
should  only  be  required  for  facilities 
that  use  the  screen-film  modality. 


FDA  agrees  that  the  light  is  only 
required  where  mammograms  are 
interpreted  but  recommends  that  it  may 
be  useful  to  the  technologist  in 
evaluating  the  quality  of  the  films.  FDA 
also  agrees  that  facilities  not 
interpreting  screen-film  mammograms, 
or  not  reviewing  previous  screen-film 
mammograms  for  lefarence,  do  not  aeed 
these  special  lights. 

(Comment  390).  Two  comments  staled 
that  a  fixed  output  lamp  may  give  the 
same  information  as  the  variable  output 
"hot  lamp"  proposed.  NMQAAC 
supp<Hted  the  requirement,  but 
recommended  that  the  word  "variable" 
be  removed  because  it  is  the  increased 
intensity  and  masking  provided  by  the 
light  rather  than  any  variability  in 
output  that  actually  enhance  the  reading 
of  the  image. 

FDA  has  accepted  these  suggestion 
and  has  reworded  the  final  requirement 
accordingly. 

(Comment  391).  One  comment 
expressed  difficulty  imagining  the 
benefits  of  this  reqidrement  to  the 
patient. 

FDA  believes  the  usefulness  of  this 
device  is  well  established,  especially  in 
view  of  the  trend  toward  denser  filins  in 
mammography;  by  optimizing 
interpreting  conditions  for  physicians, 
the  regulation  increases  the  likelihood 
that  the  patient's  mammogram  will  be 
accurately  interpreted. 

(Comment  392).  One  comment 
recommended  that  FDA  allow 
accreditation  bodies  to  review  and 
govern  the  proposed  requirement  in 
l900.12(b)(20).  and  eliminate  it  from 
the  regulations.  As  indicated  above  in 
response  to  a  similar  comment  by  the 
same  individual. 

FDA  has  not  adopted  the 
recommendation,  although  it  may 
consider  requiring  such  action  by  the 
accreditation  bodies  in  the  future. 

(Comment  393).  Four  comments 
siiggested  that  the  proposed  requirement 
was  too  vague.  One  comment  suggested 
that  the  requirement  be  reworded  to 
specify  that  a  "spot  lighting"  device  be 
provided. 

FDA  agrees  with  these  comments  and 
amended  the  final  requirement  to  clarify 
this  point 

(Comment  394).  A  number  of 
comments  chose  this  section  to  offer 
suggestions  regarding  requirements  for 
the  viewbox  or  the  viewing  conditions. 
FDA  has  discussed  those  comments  in 
the  general  equipment  section  above. 

Because  of  the  deletion  or  movement 
of  other  paragraphs  in  the  equipment 
portion  of  the  proposed  regulations,  the 
reworded  §  900.1 2(b)(20)  was  codified 
as§900.12(bXl4). 


V.  Film  masking  devices 
f§  900. 1 2(bKl  5)  (proposed 
§900.12(bX2lW 

In  this  paragraph,  FDA  proposed  that 
all  facilities  ensure  the  presence  of  film 
tn^iyVjng  devices  that  are  capable  of 
limiting  the  illuminated  area  of  the 
viewbox  to  the  exposed  or  smaller  area 
of  the  film,  that  facilities  using 
nonrectangular  collimation  ensure 
suitable  masking,  and  that  such  devices 
be  available  to  the  interpreting 
physicians. 

(Comment  395).  Six  comments 
supported  the  requirement  Two  of 
these  conunents  mrther  suggested  that 
the  requirement  be  modified  to  clarify 
that  any  effective  means  of  masking, 
including  "black  film  or  manual  or 
automatic  masking  devices."  would  be 
acceptable.  One  conunent  questioned 
how  effective  the  film  masking  devices 
must  be  because  the  respondent 
believed  that  many  presenUy  In  use  do 
a  poor  )ob  of  blocking  the  unnecessary 
li^t  FDA  has  not  attempted  to  specify 
puticidar  mechanisms  for  masking, 
only  that  provisions  for  masking  be 
available.  Any  device  that  blocks 
viewbox  light  not  required  for  viewing 
and  interpreting  the  image  would  meet 
the  intent  of  this  requirement.- The  level 
of  "blocking^'  was  not  addressed,  but 
with  the  light  levels  under 
consideration,  the  agency  believes  that 
the  elimination  of  any  noticeable 
transmission  through  the  masking  is 
easily  achievable.  "Ilie  device  need  not 
be  an  expensive  or  elaborate  system,  but 
it  must  be  capable  of  eliminating 
extraneous  viewbox  light 

(Comment  396).  Two  conunents 
supported  the  proposed  requirement  to 
jHTOvide  appropriate  masking  for 
nonrectaiigidar  images  as  a  means  to 
further  promote  the  correct  masking  of 
all  shape  images,  but  another  comment 
stated  that  the  nonrectangular 
collimation  referenced  should  be 
eliminated  because  "there  is  no  need  for 
it  and  it  causes  significant  problems  in 
the  masking  of  the  films  for  proper 
viewing  conditions."  NMQAAC 
siiggested  that  the  requirement 
regarding  nonrectangular  manUng  was 
redimdant  and  recommended  that  it  be 
removed  firom  the  final  regulation. 

FDA  does  not  intend  to  express  a 
preference  for  rectangular  or 
nonrectangular  collimation.  This  section 
was  included  in  the  proposal  to 
reinforce  the  point  that,  in  all  cases,  the 
masking  shotdd  be  appropriate  to  the 
image.  FDA  is  accepting  die  N^^AAC 
recommendation  and  deleting  the 
provision  relating  to  nofuectaJogular 
collimation  from  the  final  regulations: 
FDA  agrees  with  NMQAAC  that  the 
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general  masking  specification  covers  all 
sizes  and  shapes  of  images. 

(Comment  397).  One  conunent 
questioned  how  much  limitation  of  the 
exposed  image  the  proposal  intended 
the  masking  to  provide  and  one 
comment  proposed  that  the  mAnking 
requirement  be  expanded  to  require 
limitation  of  "the  illuminated  area  to  a 
region  or  regions  substantially  smaller 
than  the  exposed  portion  of  the  film." 

FDA  has  not  accepted  this 
recommendation  because  it  may  not  be 
desirable,  in  all  cases,  to  limit  the  view 
to  an  area  "substantially  smaller  than 
the  exposed  portion  of  the  film."  The 
intent  of  the  section  is  that  masking  be 
as  close  to  the  full  darkened  film  area 
as  possible.  The  masking  can  certaiidy 
be  variable,  so  that  the  darkened  area 
can  be  reduced  to  a  specific  area  of 
interest.  This  is  not  required,  however. 
Discussions  with  interpreting 
physicians  have  led  FDA  to  conclude 
that  it  is  often  desirable  to  visualize  the 
entire  image  to  establish  a  "gestalt" 
impression  before  further  interpretation 
of  the  film.  A  masking  system  that 
prevented  such  a  practice,  therefore, 
may  be  undesirable  and  is  not  being 
reqiiired. 

(Comment  398).  One  comment 
questioned  to  what  extent  the  film 
masking  devices  %vere  required  to  be 
available.  The  comment  asked  if  all 
mammograms  were  required  to  be  read 
on  viewboxes  equipped  with  masking 
devices  or  if  the  facility  need  only 
require  adequate  masking  for  one 
viewbox,  even  if  multiple  reviewers 
were  reading  film  at  the  same  time  on 
different  viewboxes. 

In  response  to  this  comment,  FDA  has 
modified  the  final  regulation  to  indicate 
that  such  devices  should  be  available  in 
sufficient  numbers  to  allow  each 
physician  requiring  one  to  have  access 
to  one.  NMQAAC  recommended  that 
the  requirement  that  the  devices  be 
available  to  physicians  should  be 
deleted,  stating  that  any  physician  who 
desired  to  use  manVing  could  provide 
their  own  at  litUe  or  no  expense  and 
that  the  facilify  need  not  provide  such 
devices  for  them.  FDA  partially  agrees 
with  this  assessment  but  has  not 
accepted  this  reconunendation  because 
it  has  concerns  about  facilities  that 
reqiure  significant  numbers  of  films  to 
be  read  daily  and  where  the  interpreting 
physician  simply  does  not  have  time  to 
individually  mask  images.  Placing 
responsibilify  with  the  facilify  will 
ensure  that  niA«lHng  devices  are 
provided  in  such  cases. 

(Comment  399).  Two  comments 
recommended  that  the  regulation 
mandate  the  use  of  film  maaking  devices 
by  the  physician,  and  one  of  thme 


suggested  that  masking  should  be  used 
by  the  technologists  in  their  film 
critique  area.  While  FDA  certainly 
agrees  that  both  interpreting  physicians 
and  technologists  shoidd  utilize 
masking,  the  agency  believes  that,  if  the 
devices  are  available,  most  individuals 
will  use  them  and  that  requiring  their 
use  would  be  difficult  to  enforce. 

(Comment  400).  One  comment  stated 
that  film  nmglring  devices  may  be 
expensive  to  obtain  and  cumbersome  to 
use.  This  comment  maintained  thaf,  . 
although  film  interpretation  may  be 
improved  by  using  these  devices, 
requiring  that  facilities  provide  such 
devices  appears  to  be  excessive 
regulation  and  this  requirement  should 
be  deleted. 

FDA  notes  that  the  goal  of  the  MQSA 
is  to  provide  a  consistent  baseline  of 
qualify  mammography  services  to  all 
patients.  If  an  item  that  is  consistent 
with  that  goal  is  identified  as  having  a 
positive  impact  on  the  diagnostic 
process,  FDA  believes  it  is  important  to 
assiue  women  that  facilities  at  least 
have  these  devices  available  for  use  on 
their  behalf.  FDA  also  notes  that 
masking  devices  do  not  ordinarily  entail 
significant  expense.  FDA  has  codified 
the  requirement  for  availabilify  of 
masking  in  the  fiiud  regulations  under 
§900.12(b)(15). 

w.  Fj7m  processors  (§900.12(bX22) 
(proposed  §  900.1 2(bX22))) 

In  this  paragraph,  FDA  proposed  a 
number  of  requirements  for  the  film 
processors  used  to  develop 
mammograms.  As  proposed, 
§900.12(b){22)(i),  covering  processor 
setup  and  maintenance,  would  go  into 
effect  1  year  after  final  publication; 
§900.12(b}(22)(ii)  and  (iii),  requiring 
display  of  the  time  cycle  and 
maintenance  of  the  developer 
temperature,  woidd  be  ph^ed-in  after  5 
years;  and  §  900.12(b)(22Xiv)  and  (v), 
requiring  the  display  of  the  developer 
temperature  and  for  variable  cycle 
processors  to  be  interlocked  to  prevent 
new  film  being  accepted  by  the 
processor  until  cycle  parameters  are 
stabilized,  would  be  phased-in  after  10 
years. 

Section  900.12(b)(22)(i)  proposed  that 
all  such  processors  be  set  up  and 
maintained  at  the  technical 
development  specifications  for  the  film 
used  for  mammography  at  the  facilify. 

(Comment  401).  One  conunent 
requested  a  definition  of  technical 
development  specifications,  as  used  in 
the  proposed  regulations.  Another 
comment  stated  that,  if  it  is  going  to  be 
mandatory  to  meet  film  manufacturers 
technical  requirements,  then 
manufacturers  should  be  required  to 
make  written  guidelines  available  as  to 


what  factors  are  needed  to  achieve  the 
maximum  result  from  the  film. 

FDA  coined  the  phrase  "technical 
development  specifications"  to 
represent  a  listing  of  the  technical 
aspects  of  correct  processing  as 
provided  by  the  film  manufacturer.  This 
would  be  expected  to  include  such 
items  as  correct  solutions,  proper 
temperatures,  applicable  immersion 
times,  replenishment  rates,  and  any 
other  instructions  the  manufactiuer 
deemed  appropriate  and  critical  to  the 
processing  of  its  film.  FDA  believes  that 
many  manufacturers  do  provide  such 
information  and  that  the  market 
advantage  these  manufacturers  will 
enjoy  will  encourage  all  manufacturers 
to  do  so.  The  NMQAAC  recommended 
that  this  section  be  moved  to  the  qualify 
assiuance  provisions  and  FDA  has 
followed  that  advice. 

The  agency  has  reconsidered  the 
proposed  requirements  in 
S900.12(b)(22)(U).  (iii),  (iv),  and  (v). 
FDA  received  a  number  of  comments 
both  supporting  and  opposing  these 
proposals.  However,  based  on  the 
anticipated  costs  associated  with  these 
proposals  compared  with  the  marginal 
benefits  they  would  provide,  FDA  has 
decided  to  delete  them  from  the  final 
regulations.  If  the  agency  proposes 
future  regulations  for  these  areas,  all 
related  comments  will  be  reconsidered. 

3.  Medical  Records  and  Mammography 
Reports  (§  900.12(c)) 

This  section  establishes  qualify 
standards  for  medical  records  and 
mammography  reports  as  required  by 
die  MQSA  under  42  U.S.C 
263b(fKl)(G).  The  regulation  provides, 
in  general,  that  facilities  prepare  written 
reports  of  mammography  examinations, 
that  restdts  be  communicated  to  the 
patient  or  provider,  and  that  films  be 
maintained  for  a  reasonable  period  of 
time  or  transferred  to  the  patient. 

(Comment  402).  Public  comments 
were  received  on  §  900.12(c).  The  most 
controversial  areas  were  specific 
provisions  in  the  proposal  for  use  of 
standardized  assessment  categories  in 
the  mammography  report,  written 
notification  of  all  mammography 
results,  and  for  original  mammograms  to 
be  transferred  to  other  facilities  or 
entities  upon  patient  request  Each  of 
these  areas  will  be  discussed  below  in 
connection  with  those  specific 
provisions. 

a.  General  conunents 

As  an  initial  matter,  FDA  disagrees 
with  four  comments  that  asked  FDA  to 
delete  the  entire  regulation  on  medical 
records  and  reports  because  it  was  an 
intrusion  of  FDA  into  the  practice  of 
medicine  and  abridged  the  rights  of 
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radiologists.  The  agency's  authority  and 
rasponsibility  to  regulate  these  medical 
records,  mammography  r^Kirts,  and 
commxmication  of  results  was 
established  by  Congress  through  specific 
provisions  of  the  MQSA.  The  agency 
could  not  eliminate  the  entire 
regulation,  even  if  it  believed  such 
action  was  appropriate.  Discussions 
with  NMQAAC  clearly  indicated  the 
committee's  support  for  regulations  in 
this  area  as  well, 
b.  CoatentM  and  tanninology 

(§  900.12(c)(1)} 

Tba  proposal  established 
standardized  assessment  categories  for 
interpretiitg  physicians  to  use  to 
evaluate  manunograms,  ranging  from 
"negative"  to  "highly  suggestive  of 
malignancy."  In  addition,  the  regulation 
requires  tlw  interpreting  physician  to 
address  clinical  questions,  if  possible, 
and  include  recommendationa,  if  any,  in 
the  report 

(Conunant  403).  Comments  in  support 
of  the  proposed  standardized 
assessment  categories  stated  that  such 
categories:  would  ensure  that  a 
definitive  result  for  each  mammogram  is 
reached;  would  establish  consistancy 
acroas  focilities;  are  a  valuable  tool  to 
aaaist  consumers  and  rliniri«n«  in 
understanding  results;  should  also  be 
used  in  the  written  notification  to 
patients;  and  permit  efficient  and 
unifiotm  analjrsis  of  outcomes  in 
medical  audits.  One  comment  in 
support  of  this  section  suggested  that 
the  title  be  changed  to  "Omtents, 
tanninology  and  timeframes." 

Fourteen  comments  stated  that  it  is 
inappropriate  Cor  the  Federal 
govemmmt  to  establish  medical  tanns 
for  classification  of  manmiography 
results  through  regulation.  Other 
comments  opposing  the  establishmant 
of  standard  assessment  categories  stated 
that  Such  catagoiies  would  prevwit  any 
particular  frcility  from  ronHmitng  to 
use  its  customary  terminology  and, 
thereby,  cause  confusion  to  its  refatring 
phjfsicians;  the  meaaags.  rather  than  the 
exact  words,  are  impottant  and 
resoozces  would  be  wasted  in 
monitoring  the  correct  use  of  particular 
phrases;  and  that  establishing  standard 
classifications  would  reduce  flexibility 
for  the  reporting  physicians. 

Some  comments  obiettad  to  the 
details  of  a  particular  cla«ificatk« 
category,  rather  than  to  die  idea  of 
standard  classifications.  One  comment 
stated  that  a  "negative"  report  may 
misleeH  a  rafarTing  physician  about  the 
wxistSBce  of  faceast  cancer  because 
mammography  cannot  detect  all  bteait 
cancers,  while  another  comment 
conchidad  that  the  tann  "suspicious" 
inherantty  suggests  that  the  leaion  is 


malignant,  and  proposed 
"indeterminate"  as  a  substitute 
category. 

Aner  considering  all  theae  comments. 
FDA  has  decided  to  keep  the  proposed 
categories  in  order  to  promote 
consistency  and  clarity  in 
mammographv  intrapretations.  In 
discussions  with  NMQAAC.  the  use  of 
final  assessment  categories  was 
supported  because  they  promote 
consistency  in  communication  of  results 
among  medical  care  {Htmders  and 
standard  categories  are  neceasary  in  the 
medical  audit  of  mammography 
interpretation.  These  particular 
categories  are  based  on  similar 
categories  developed  by  ACR.  The  ACR 
Breast  imaging  Reporting  and  Data 
System  categories  are:  Assessment  Is 
Incomplete-Need  Additional  imaging 
Evaluation;  1 -Negative;  2-Benign 
Finding:  3-Probably  Benign  Finding — 
Short  Interval  FollowUp  Suggested;  4- 
Suspicious  Abnormality — Biopsy 
Swuld  Be  Considered:  and  5-Hi^bIy 
Suggaative  of  MaHgyianry — Appropriate 
Action  Should  be  Taken. 

FDA  believes  that  the  medical 
community  is  iuniliar  with  these 
categories  and  the  assessment 
dassificatians  established  undo^  the 
final  regulations  ("negative  "  "benign," 
''probably  benign,"  "suspicious." 
"hi^ily  suggestive  of  malignancy")  are 
equivalent  to  the  ACR  system.  Tlw 
medical  community  has  already 
^firmed  their  useKdneas  and  vahw 
through  widespread  use  of  the  ACR 
system.  Accordingly,  the  agency 
conchidea  that  requiring  thee  ; 
classification  terms  in  mammography 
reports  will  not  be  burdensome,  givm 
their  cunent  level  of  use  and 
>tance. 

has  made  minor  changes  in 
particular  assessment  catagoriaa  in 
reaponse  to  comments.  Two  coinments 
lequestsd  FDA  to  delete  the  wtvd 
'^imaging"  from  the  propoaed 
assessment  category  of  "needs 
additional  imaging  evahiatiaD"  and 
substituta  the  ACR  category  of  "needs 
additioiaal  svaluadcm"  becauae  physical 
examination  may  be  part  of  further 
evaluation.  In  Cact,  the  ACR  category  is 
"Need  Additional  im»B«»*fl  Evahiatian." 
with  "incomplete"  as  its  descriptor. 
Aooordingly,  FDA  is  adding  the  word 
"incomplete"  to  the  description  of  this 
category,  which  will  now  reed: 
"Incomplete:  needs  additicmal  imaging 
evaluation."  The  mammographic  reaidt 
should  be  categtmxed  into  this  or  one  of 
die  other  asseaament  categories.  The 
agency  notes  that,  if  the  result  is 
"negative"  or  "prob^dy  benign'*  baaed 
on  the  mammogram,  but  phyidcal 
examination  is  recommanded.  the 


accepta 
FDA 


recommendation  for  clinical  ibllowup, 
surgical  consultation,  biopsy,  or  other 
action  should  be  stated  in  the 
recommendations  section  of  the  report. 
The  agency  also  is  aware  that  there  are 
screening  mammography  practices  that 
do  not  issue  a  final  assessment  until 
followup  diagnostic  mammography  has 
been  schedided  and  pvformed.  These 
facilities,  and  others,  can  continue  their 
policy  of  not  issiiing  an  assessment,  and 
can  use  this  category  of  "IiKXimplete: 
needs  additional  imaging  evaluation." 

FDA's  proposed  language  for  the 
"negative"  category  stated  that  if  the 
interpreting  physician  is  aware  of 
clinical  findings  or  symptoms,  these 
should  be  explained.  One  comment 
asked  if  this  explanation  must  be 
written  into  the  report  or  could  be 
Bttached  as  a  symptom  in-take  form.  The 
agency  believes  that  the 
recommbndatioiu  section  of  the  report 
is  the  most  eCEsctive  way  to  direct 
rrisrring  health  cars  providers  to  further 
work-up  based  on  physical  finHinga  or 
symptoms,  despite  negative 
mammographic  results. 

(Comment  404).  One  comment  stated 
that  it  would  be  hard  to  determine 
compliance  with  the  proposed 
requirement  that  clinical  questions 
raised  by  the  referring  health  care 
provider  be  addressed  in  the 
recommendation  section  of  the  report. 

FDA  responds  that  it  can  detannine 
compliance  writh  a  regulation  in  a 
variety  of  wa3rs,  iwhirfing  review  during 
an  inspection  of  a  facility's  standard 
operating  procedures.  FDA  inspectors 
can  be  trained  to  verify  that  each  facility 
has  in  place  a  sjrstem  that  requires  its 
interpreting  physicians  to  address  the 
concerns  of  referring  health  care 
providers  in  the  recommendations 
section  of  the  mammography  report. 
FDA  agrees  with  comments  that 
suggested  that  the  recommendation 
section  of  the  report  remain  separate 
and  unstructured;  the  agency  has  not 
proposed  specific  categories  or  langnage 
for  this  portion  of  the  report  in  order  to 
provide  maximum  flexibility  far  clinical 
management  recomm«idations. 

(Comment  405).  One  comment  stated 
that  tlMre  should  be  a  unique  patient 
identifier  to  distinguish  between  two 
patients  with  the  same  first  and  last 
name.  NMQAAC  also  agreed,  stating 
that  the  medical  report  and  the 
mammography  films  should  have  a 
patient  identifier  in  addition  to  the 
name.  FDA  agrees  that  an  additional 
patient  ident^er  in  addition  to  the 
name  will  improve  the  accuracy  and 
clarity  of  the  results  and  subsequent 
followup  and  the  proposal  has  been 
amended  to  require  reports  to  have  this 
additional  identifier.  Howevw,  the 
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dioice  of  the  additional  identifier,  such 
as  the  date  of  birth  or  hospital  number. 
.  is  left  up  to  the  facility  because  each 
individual  practice  has  a  better 
understanding  of  its  particrUar  needs  in 
this  matter. 

(Comment  406).  Two  conunents  asked 
if  a  radiologist  who  did  not  read  the  film 
or  dictate  the  report  can  sign  a  report  if 
the  radiologist  who  did  perform  the 
interpretation  is  unavailable  and 
concurs  with  this  practice.  Another 
comment  stated  that  FDA  shoidd  allow 
signatures  that  are  authenticated 
through  computers,  which  are  normally 
accepted  in  a  court  of  law.  A  third 
comment  stated  that  signatures  should 
be  evident  on  the  report  filed  in.  the 
patient's  permanent  file. 

FDA  interprets  the  MQSA's 
requirement  that  each  mammography 
report  be  "signed"  by  the  interpreting 
physician  to  mean  that  each  report  must 
identify  who  interpreted  the 
mammogram  and  rendered  the  reading 
on  the  written  report.  The  final 
r^ulations  state  that  the  name  of  the 
interpreting  physician  must  be  on  the 
mammography  medical  report  This 
name  may  be  handwritten,  typed, 
stamped,  written  electronically,  or 
recorded  in  any  other  maimer.  However, 
with  respect  to  "signatures"  that  are 
used  to  proof-read  reports  or  to  "sign" 
tbem  out  for  purposes  of  authenticating 
audi  reports  or  releasing  them  to  other 
parties  or  institutions,  FDA  believes  that 
each  facilify  is  in  the  best  position  to 
devise  its  own  procedures  to  ensure 
accuracy  of  reports  and  int^rify  of  the 
s]rstem  without  the  MQSA  regulations 
in  this  area. 

(CcMnment  407).  One  comment 
recommended  that  there  be  a 
requirement  for  facilities  to  maintain 
records  that  include  the  signature  of  the 
qualified  radiologic  tedmcQogist  who 
performed  or  supervised  the 
examination  and  the  signature  of  any 
individual  who  conducted  all  or  part  of 
the  examination  under  suporvision  of  a 
qualified  radiologic  technologist. 

PDA  disagrees  with  this  comment 
The  MQSA  does  not  have  a  signature 
requir«nent  for  the  technologist  The 
final  regulations  require  "tedbmologist 
identification"  on  each  film  image 
(§900.4(cMviii)(E))  and  the  agency 
believes  each  facilify  can  adopt  its  own 
sjrstem  to  identify  technologists  without 
having  the  agency  mandate  sxich 
procedures. 

(Comment  408).  One  comment 
suggested  that  the  term  "health  care 
jKOvider"  should  be  replaced  with 
"refarring  physician."  FDA  disagrees 
because  patients  are  referred  for 
mammograms  by  nonphysicians,  such 
as  physician's  assistants,  nurse 


practitioners,  and  other  health  care 
workers. 

c.  Communication  of  mammography 
nfults  to  patients  (§  900.12{cX2)) 

This  provision  requires  that:  (1)  Each 
facilify  establish  a  system  to  ensure  that 
results  are  communicated  to  patients; 
(2)  patients  without  health  care 
{Moviders  receive  medical  reports  and 
lay  summaries  of  their  mammography 
results;  (3)  each  frKulify  establish  a 
referral  system  for  patients  without 
health  care  providers,  if  necessary;  and 
(4)  results  that  are  "suspicious"  or 
"highly  suggestive  of  malignancy"  be 
communicated  as  soon  as  possible. 

(Comment  409).  FDA  received 
hundreds  of  comments  on  the  proposal 
that  all  patients  receive  written  results 
of  their  mammography  examination. 
Coinments  that  obiected  to  this  proposal 
generally  focused  on  disruption  of 
doctor-patient  relationships,  confusion 
for  patients,  and  additional  expense  to 
fiualities  without  commensiiiate  patient 
bmefit  Ninefy  coinments  stated  that  the 
referring  heeldi  care  provider  is 
responsible  for  communicating  results 
to  patients  and  is  best  able  to  convey 
such  results  and  answer  patient 
questions.  Other  commoits  that  raised 
cmcems  about  disrupting  the  referring 
doctor-patient  relationship  stated  that 
written  notification  from  the  facilify 
would  allow  petimts  to  bypass  a 
referring  physician  and  nevw  get  a 
physical  brmst  examination.  Many 
coinments  stated  that  written 
notification  to  every  patient  would 
cause  confusion  for  the  patients. 
Twenfy-thiee  comments  said  confusion 
wfouM  arise  if  patioits  %vere  notified 
about  results  bef(H«  such  results  were 
reviewed  by  their  referring  ph3micians: 
twenty-one  coinments  stated  that  many 
patients  would  misinteipret  their 
r^MXts;  ten  conunoits  stated  that  the 
difinence  between  the  information 
provided  in  a  lay  notification  and  the 
information  contained  in  a  copy  of  the 
actual  writtm  report  would  confuse 
patients  who  received  both. 

Sevenfy-two  coinments  stated  that  the 
additional  cost  associated  with  written 
communication  to  every  patient  would 
rrjHim*  finanHal  hardship  for 
mammography  facilities.  In  gen«ral, 
these  commfflits  and  othns  argued  that 
the  cost  of  providing  or  ensuring  written 
notification  in  every  case  outweighs  any 
patient  benefit  that  might  lesidt  Ten 
comments  stated  that  radiologists  would 
have  to  police  referring  physicians  who 
agreed  to  provide  patient  notifications 
md  followup.  Other  comments  stated 
that  (1)  Small  or  rural  facilities  would 
be  burdened  by  patient  notification 
reqnirranents,  e^iecialfy  thoae  vritfaout  a 
computerized  system;  (2)  producing 


patient  notification  reports  is  time- 
consuming  and  hinders  the 
accomplishment  of  daily  operations, 
and  would  not  directly  improve  patient 
care;  (3)  developing  a  notification 
document  that  could  explain  every 
possible  scenario  involving  diagnostic 
findings  is  virtually  impossible:  and  (4) 
radiologists  and  providers  of 
mammography  would  become  more 
frequent  targets  of  litigation  becauae  of 
this  r^MKting  requirement  Thirty-seven 
comments  stated  that  it  is  unrealistic  to 
expect  radiologists,  who  may  never  aae 
patients,  to  determine  the  literacy  lesei, 
ethnic,  cultural,  and  social  sensibilities 
of  those  patients  in  order  to  tailor  an 
appropriate  wmttea  notification.  Fifteen 
comments  stated  that  the  requirement 
would  create  excessive  waste  paper  for 
the  environment  Some  comments 
found  the  proposal  for  written 
notification  unnecessary  in  light  of 
other  reporting  and  followup 
requirements,  the  individual  patient's 
responsibilify  to  communicate  with  her 
physician,  and  the  belief  that  patients 
are  always  informed  of  results  by  their 
physicians.  Two  comments  assoted  that 
written  notification  for  all  plants  was 
not  authorized  by  the  MQSA. 

FDA  also  received  66  comments  that 
supported  die  proposal  for  all  patients ' 
to  receive  written  notification  of 
mammography  results  including 
coDunents  offering  strong  support  from 
national  breast  cancer  patient  groups. 
These  comments  generally  focused  on 
the  fact  that  women  othemise  were  not 
assured  of  timely  and  accurate 
information  about  their  mammography 
B-K«minatinn«  and  that  such  written 
notification  could  save  lives  by 
encouraging  initiation  of  necessary 
foUowup. 

It  was  also  noted  that  the  experience 
of  facilities  that  instituted  such 
notification  was  positive.  Coinments  in 
support  of  written  patioit  noti&»tion 
stated  that  such  notification  was 
appropriate  because  patients  are  entitled 
to  know  the  residts  of  their  exams,  it  is 
the  facilify's  respcmsibilify  to  inform 
patients  of  residts.  and  there  is  a  public 
health  need  for  written  notification 
because  not  aU  refening  physicians 
discuss  results  with  their  patients. 

(Comment  410).  Comments  described 
wrttten  notification  as  an  important 
addition  to  qualify  mammography 
practice,  a  crucial  component  to 
ensuring  reliable  mammography  and 
consistancy  across  the  country,  and  a 
major  step  toward  fostering  better 
commimication  between  doctors  and 
their  patients.  One  cominent  supported 
the  proposed  system  to  ensure  that 
patients  and  referring  physicians  receive 
reports,  and  that  all  patients  receive  s 
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report  in  lay  terms,  but  also  stated  that 
the  referring  physician  should  continue 
to  be  responsible  for  patient  foUowup. 
Another  comment  stated  that  FDA 
shotild  not  allow  any  party,  other  than 
the  facility,  to  distribute  these  written 
notifications. 

Many  comments  asserted  that  written 
notification  for  each  patient  may 
ultimately  reduce  health  care  costs  and 
extend  lives  because  of  earlier 
treatment.  Five  comments  stated  that 
written  notification  empowers  the 
medical  consumer  and  minimizes  the 
possibility  of  tragic  error  when 
abnormal  residts  slip  through  the  cracks 
of  the  referring  physician  systems. 
Comments  asserted  that  referring 
physicians  do  not  always  communicate 
results  to  patients,  even  when  the 
results  are  abnormal.  Several  breast 
cancer  survivors  commented  positively 
on  this  proposed  requirement  and  one 
author  stated  that  such  written 
notification  saved  her  life.  Seven 
comments  stated  written  notification 
has  reduced  medical  liability  of 
fecilities,  but  that  costs  should  be  o&et 
with  increased  reimbursement 

Comments  from  State  health  o£Bcials 
and  some  hdlities  having  experience 
with  written  patient  notification 
reported  that  the  axperieDce  had  been 
positive.  Facilities  that  have  instituted 
written  notification  stated  that  the 
practice  is  appreciated  by  patients  and 
does  not  cause  the  fecility  any  particular 
hardship.  Massachusetts  has  required 
such  written  notification  since  1094. 
The  comment  bam  a  State  official  stated 
that,  although  initially  resisted,  the 
procedure  is  now  accepted  by 
ph]r8icians  throughout  the  State: 
fecilities  in  Massachusetts  receive 
positive  feedback  from  patients  and  no 
fecility  has  closed  in  that  State  because 
of  this  additional  requirement 

Some  comments  recommended  that 
the  notification  include  additional 
information.  Twelve  comments  asked 
that  the  written  notification  also  inchide 
information  about  the  location  of  the 
films,  directions  about  how  a  woman 
could  obtain  them,  and  the  fecility 
contact  parson  Cor  questions  ooncaming 
the  result  Another  comment  said  the 
notification  should  include  information 
about  the  importance  of  clinical  breast 
examinations  by  a  qualified  physician, 
monthly  self-breast  examinations,  and 
mammograms  at  appropriate  times, 
especially  for  patients  without 
physicians.  Some  comments  wanted 
fecilities  to  be  required  to  provide 
writtm  notification  to  referring 
physicians  and  patients. 

Many  comments  suggested 
altanoativas  that  vrere  voiations  to  the . 
proposed  requirement  for  written 


patient  notification.  Ten  comments 
supported  the  current  interim 
regulations,  which  require  written 
notification  frpm  the  fecility  only  to 
those  {Mtients  who  do  not  have  a  health 
care  provider  or  referring  physician. 
Thirteen  comments  stated  that  for 
referred  patients,  the  required 
notification  should  simply  state  that  the 
mammogram  report  has  been  mailed  to 
the  physician  and  the  examinee  should 
contact  that  physician.  Twelve 
comments  stated  that  only  those 
patients  who  request  a  written  report 
should  be  sent  one. 

Other  comments  agreed  that  patioit 
notification  of  results  by  the  fecility  was 
appropriate,  but  preferred  to  leave  the 
methcxl  of  communication  up  to  the 
fecility,  which  could  tailor  notification 
procedures  to  its  practices  and  the 
circumstances  of  particular  patients. 
Comments  observed  that  in  some 
screening  cases,  where  the  radiologist 
never  speaks  to  the  patient,  written 
notification  of  results  makes  sense; 
however,  where  there  is  extensive 
interaction  and  verbal  communication 
with  the  examinee  onsite,  writtm 
notification  can  be  redimdant, 
expensive,  and  wasteful  of  paper.  Five 
comments  stated  that  patients  should  be 
verbally  told  at  the  time  of  the 
examination  to  contact  her  physician's 
office  and  not  to  assume  that  "no  news 
is  good  news."  Other  alternatives 
suggested  by  comments  included 
several  that  were  in  direct  contradiction 
to  each  other  (1)  Require  written 
notificaticm  only  to  those  patients  who 
have  not  received  the  final  report 
vwbally  at  the  fecility  or.  if  findings  are 
negative,  by  telephone;  (2)  encourage 
notification  of  patients  with  abnormal 
studies:  (3)  require  patient  notification 
in  fey  terms  only  if  the  results  are 
negative  and  notify  referring  physicians, 
including  foUowup  notes,  when  there 
are  abnormal  results;  (4)  send  referring 
physicians  lists  of  patients  who  had 
mammography  at  a  facility  writh  positive 
stndies  highlighted:  (5)  require 
notification  of  patients  who  request 
results  after  a  specified  time  period  has 
pttswd  in  order  to  allow  communication 
twtween  the  patient  and  the  refianing 
physician  and  to  prevent  duplication 
and  failxue  to  inform;  and  (6)  require 
that  every  patient  receive  a  copy  of  her 
mammography  report,  if  desired,  or  by 
default  if  her  preiinence  is  not  stated. 

After  reviewing  and  considering  the 
hundreds  of  conmients  FDA  received 
concerning  patient  notification,  the 
agency  concluded  that  these  many 
commento  all  share  the  conunon  goal  of 
providing  an  eSiactive  mechanism  for 
mmmiiniraHng  mammography  results 
to  patients,  but  that  the  comments 


clearly  advocate  different  approacihes  to 
achieving  this  goal.  FDA  agrees  with 
consumer  groups  that  written 
notification  of  mammographic  results 
represents  "best  practices"  in  ensuring 
that  each  and  every  woman  is  clearly 
and  effectively  notified  of  the  results  of 
her  mammogram.  These  "best  practices" 
are  outiined  clearly  in  a  series  of 
recommendations  published  by  AHCPR 
in  Chapter  4  of  the  1994  guidelines 
entitied,  "Quality  Determinants  of 
Mammography"  (Ref.  2).  In  these 
guidelines  AHCPR  strongly 
recommends  that  mammography  facility 
persormel  provide  each  patient  with 
written  notification  of  the  results  of  her  , 
mammograj^y  examination  either 
onsite  or  by  mail.  Studies  cited  by 
AHCPR  have  shown  that  direct 
communication  with  patients,  which  is 
in  addition  to  written  communication  to 
health  care  providers,  dramatically 
increases  compliance  with  followup 
recommendations.  However,  FDA  also 
recognizes  that  many  in  the  health  care 
conununity  have  strong  reservations,  for 
the  many  reasons  cited  above,  about 
making  %vritten  notification  to  all 
patients  a  Federal  requirement.  Finally, 
FDA  notes  that  although  the  MQSA 
requires  mammography  fecilities  to 
notify  patients'  referring  physicians,  in 
writing,  of  the  examination  results,  the 
statute  requires  those  fecilities  to  notify 
patients  directiy  in  writing,  only  in 
those  instances  where  the  patient  has  no 
referring  physician.  FDA  believes  that 
the  best  way  to  reconcile  the  many 
diffarent  points  of  view  on  this 
subject — and  achieve  the  goal  of 
effective  patient  notification  consistent 
with  the  statute — is  to  issue  a  general 
nde  requiring  patient  notification, 
together  with  a  recommendation  that 
fecilities  follow  the  AHCPR  guidelines 
regarding  written  notifications  to 
patients.  The  relevant  portions  of  the 
AHCPR  guidelines  have  been  printed  as 
an  appendix  to  the  preamble  of  this 
document  for  ease  of  reference.  ' 

Accordingly,  the  agency  has  revised 
the  final  rufe  to  elimiiaate  the 
requirement  for  written  notification  to 
every  patient  and  has  substituted  a 
performance-based  reguUtion  that 
requires  each  facility  to  ensure  that  die 
results  of  each  mammographic 
examination  are  communicated  to  the 
patient  Under  the  final  rule,  each 
fecility  will  be  responsible  for 
establishing  a  system  of  notification, 
through  its  own  efforts  or  in  cooperation 
with  third  parties,  that  guarantees  that 
patients  are  informed  of  the  resulte  of 
their  examinations  in  a  timely  manner. 
The  system  must  also  ensure  that 
women  who  do  not  have  health  care 
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providers  receive  written  notification, 
along  with  the  manmiography  medical 
rep<»t,  no  feter  than  30  days  following 
an  examination  and  that  each  fecility 
communicate  abnormal  results  as  soon 
as  possible. 

As  noted  above,  FDA  continues  to 
believe  that  written  notification  of 
mammographic  results  is  the  most 
reluble  way  to  guarantee  that  each 
patient  is  notified  of  results  and  that  any 
necessary  folloiwup  will  occur. 
Comments  from  consiuner  groups  and 
breast  cancer  survivors  about  the 
importance  of  early  and  accurate 
communication  to  patients  supports  the 
public  health  need  for  systems  that 
ensure  patient  notification.  Written 
notification  to  a  patient  of  results  can 
permit  that  patient  to  make  informed 
medical  decisfons  at  critical  times.  One 
cancer  siuvivor  informed  the  agency 
that  having  the  actual  results  of  an 
abnormal  study  in  hand  allowed  her  to 
pursue  treatment  options  that  saved  her 
life.  Furthermore,  the  agency  disagrees 
writh  conunents  that  assimie  all  patients 
are  notified  of  their  mammographic 
resiilts;  many  referring  health  care 
providers  do  not  communicate  results  of 
mammograms  to  patients  and  the  adage 
"no  news  is  good  news"  still  rings  true 
for  many  patients.  During  the  MQSA 
inspections,  FDA  has  uncovered  a 
handful  uf  facilities  that  do  not  even 
issue  Mfritten  mammography  reports  to 
referring  physicians.  Accordingly,  the 
agency  is  continuing  to  require  each 
fecility  to  establish  systems  that  will 
ensure  that  patients  are  notified  of  the 
results  of  their  mammograms. 

FDA  believes  that  hi^  quality 
mammography  extends  from  the 
production  of  high  quality 
mammographic  images  to  the 
communication  of  results  to  the  patient 
ED3uring  that  patients  get  their  results  is 
the  responsibility  of  all  participants  in 
the  mammography  imAging  chain:  The 
patient,  the  fecility,  and  the  referring 
health  care  provider.  The  final 
regulations  fully  charge  fecilities  to 
meet  their  responsibility. 

At  its  January  1997  meeting, 
NMQAAC  recommended  that  all 
fecilities  shoiUd  not  be  reqiiired  to 
provide  written  notification.  While 
some  concern  was  voiced  about 
difficulties  in  directiy  notifying  all 
patients  who  underwent  diagnostic 
mammography,  many  members  advised 
FDA  to  require  some  type  of  direct 
notification  of  all  patients  and  that  this 
notification  be  documented.  Although 
the  agency  continues  to  support  written 
notification  to  all  patients  as  the 
optimum  practice  under  most 
circumstances,  the  final  regufetion  does 
not  prescribe  any  particular  form  of 


notification.  Comments  from  fecilities 
and  physicians  indicate  that  facilities 
have  devised  a  variety  of  systems  of 
communication  to  notify  patients  of 
mammography  residts.  These  include 
verbal  conversations  at  the  time  of  the 
examination,  telephone  communication 
after  the  examination,  cooperative 
arrangements  with  referring  physiciaiu 
who  convey  the  residts  verbally  to  their 
own  patients,  and  written 
communications  that  are  either  direcdy 
issued  from  the  facility  and  convey 
results  or  instruct  the  refarring 
physicians  to  issue  these  reports.  The 
AHCPR  guidelines  recommending  direct 
written  commimication  to  all  patients 
also  provided  examples  and  suggestions 
about  the  other  types  of  communication. 
Under  the  final  regufetion.  in  the  case 
where  a  fecility  decides  to  rely  on  a 
third  party  to  communicate  results 
(either  written  or  verbally),  there  should 
be  a  docinnented  agreement  between  the 
facility  and  the  third  party  that 
esfeblishes  this  cooperative 
responsibility.  This  documenfetion  may 
be  in  the  form  of  attestation  by  the  third 
party  or  lettera  of  agreement  signed  by 
the  third  party.  In  addition,  the  agency 
reserves  the  right  during  inspections  to 
confirm  not  only  the  presence  of  such 
dociunentation,  but  also  to  ask  for 
further  documentation  from  the  fecilify 
to  verify  that  patients  woe  indeed 
notified.  Further  documentation  r-nn 
include  copies  of  referring  physician 
medical  records  documenting  that 
results  were  discussed  or  sent  to  the 
patient  These  descriptions  of  systems 
and  docimientation  are  intended  to  be 
examples;  othera  may  also  be 
acceptable.  However,  if  third  parties  do 
not  provide  the  mammography  fecilify 
with  further  documenfetion  when 
requested  during  inspections,  the 
mammography  fecilify  is  subject  to 
r^ufetory  enforcement  action  under  the 
MQSA  for  failing  to  docxunent  that    ' 
results  were  provided  to  patients.  Thus, 
for  facilities  that  choose  to  rely  on  third 
parties  for  communicating  restdts, 
whether  they  be  referring  physicians  or 
communication  considtants  or  other 
parties,  the  fadlify  still  has  ultimate 
responsibilify  to  meet  the  patient 
notification  requirements  of  the  final 
regulations. 

The  agency  also  believes  that  the 
approach  taken  in  the  final  regtdation 
will  address  the  concerns  about 
communication  and  cost  that  were 
raised  by  so  many  of  the  comments.  The 
flexibilify  that  has  been  bitilt  into  the 
final  regufetion  will  permit  facilities  to 
tailor  notification  systems  to  the 
particular  needs  of  the  general  patient 
popufetion  and  individual  patients  they 
serve.  At  the  same  time,  requiring  each 


facilify  to  establish  and  document  the 
existence  and  operation  of  such  systems 
achieves  the  primary  goal  of  ensuring 
that  patients  receive  the  resulfe  of  their 
mammograms. 

In  addition,  the  agency  notes  that  the 
requirement  for  reasonable  attempts  at 
immedfete  communication  when  results 
of  an  examination  are  "suspicious"  or 
"highly  suggestive  of  malignancy"  has 
been  retained  in  the  final  r^ufetion. 
Potential  delays  in  diagnosing  and 
treating  breast  cancer  are  reduced  with 
thfe  requirement  that  facilities  directiy 
notify  patients  who  have  no  health  care 
provider  of  abnormal  resulfe  as  soon  as 
possible.  (The  same  requirement  for 
immediate  communication  in  the  case 
of  "suspicious"  or  "highly  suggestive  of 
malignancy"  finHinga  applies  to  the 
facilify's  communication  with  the 
referring  physicians  of  those  womoi 
who  have  identified  health  care 
providen).  The  agency  concludes, 
therefore,  that  the  most  significant 
public  health  risk  that  may  result  from 
failure  to  communicate  results  is 
addressed  in  the  final  regufetion 

The  final  regufetion  continues  to 
require  written  notification  by  fecilities 
to  patients  who  do  not  have  referring 
physicians,  as  specified  in  the  MQSA. 
The  statute  also  sets  forth,  and  the 
r^ufetion  incorporates,  the  requirement 
that  such  self-referred  patients  receive  a 
copy  of  the  actual  mammography  report 
that  would  be  prepiared  and  sent  to  the 
referring  physician,  if  there  were  one.  In 
response  to  comments  that  questioned 
the  agency's  authorify  to  require  patient 
notification,  FDA  notes  that  the 
language  of  the  MQSA  is  very  explicit 
with  respect  to  patient  notification  of 
test  results  and  the  form  that 
notification  must  take  in  these 
particular  circumstances  (see  42  U.S.C 
263b(f)(l)(G)). 

(Comment  411).  Many  comments 
urged  FDA  to  require  referring 
ph3rsicians  to  be  responsible  for  the 
communication  and  followup  of  results 
of  mammography  examinations.  FDA 
agrees  that  a  physician  with  knowledge 
of  a  particidar  patient's  entire  medical 
hutory  u  often  the  best  source  of 
communication  and  followup  of  residts. 
However,  FDA's  primary  jtuisdiction 
under  the  MQSA  is  refeted  to 
mammography  fecilities  and  not 
individual  practices  of  referring  health 
care  providen. 

One  comment  suggested  an 
arrangement  whereby  facilities  and  each 
provider  of  care  enter  into  a  written 
agreement  that  the  referring  physician 
assumes  responsibilify  and  liability  for 
informing  his  or  her  patients  of 
mammography  results,  and  the 
mammography  fecility  would  be 
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allowed  to  braach  this  contract  at  any 
time  when  a  patient  requests  the  results 
in  writing.  FDA  agrees  that  this 
arrangement  would  meet  the 
requirements  of  the  Snal  regulations. 
However,  if  refiairing  physicians  Call  to 
communicate  results  to  patients  despite 
their  agreement  to  do  so,  the 
mammography  facility  is  responsible 
under  the  MQSA  for  tailing  to  ensure 
comm\mication  of  results  and  is  subject 
to  regulatory  action  by  FDA. 

FDA  intends  to  look  for 
documentation  diuing  inspecticms  to 
establish  that  pat.ent  notification 
systems  are  in  place  and  operatioaal. 
¥(x  example,  if  a  verbal  commimication 
system  is  used  to  tell  patients  of  results, 
this  communication  should  be 
documented  in  the  patient's  medical 
record  and  should  be  capable  of 
verification  by  the  MQSA  inspectors.  If 
a  facility  sends  letters  to  patients, 
records  of  that  correspondence,  or 
standard  operating  procedures 
describiag  this  correspondence,  must  be 
available  for  inspection.  In 
circumstances  wb«e  a  facility  relies  on 
nfairing  physicians  or  other  third 
parties  to  communicate  results  to 
patients,  the  facility  must  provide 
documentation  of  these  arrangement 
and  their  implementation,  as  described 
above.  In  those  cases  where  the 
mammography  fiKdlity  is  the  primary 
bluest  care  provider  for  the  patient. 
than  must  be  docimientation  of  results 
being  conveyed  to  the  patients.  By 
allowing  a  wiety  of  notification 
systems,  the  agency  has  attempted  to 
ensure  that  conununication  of  results 
will  be  accomplished  effectively,  but 
without  undue  burden  on 
mammography  practices  or  unnecessary 
increases  in  the  cost  of  mammography 
services.  Finally,  the  agency  notes  that 
the  regulations  being  issued  to  require 
fodlities  to  establish  and  mjiintiiin 
systems  that  ensure  p>atient  notification 
oif  results  does  not  preclude  any  patient 
firom  requesting  additional  reprats  or 
records  from  the  bcility.  Nothing  in  the 
record  and  report  section  of  the  MQSA 
should  be  construed  to  limit  a  patient's 
access  to  the  patient's  medical  racrads 
(42  U.S.C  263b(fHl)). 

(Comment  412).  Oae  comment  stated 
that  FDA's  intoition  to  inspect  and 
monitor  systems  established  by  facilities 
to  verify  that  patients  receive 
notiification  of  results  in  lay  lang<iagw  is 
unrealistic  and  that  facilities  should  not 
be  required  to  establiih  such  systems. 

FDA  disagrees.  FDA  has  issued 
interim  regulations,  as  required  by  the 
KK^SA,  that  required  notices  in  lay 
language  to  be  issued,  along  with  the 
actual  report  when  patients  do  not  have 
a  refaning  health  care  provider  (42 


U.S.C  263b(fXl)(GKii)av)).  This  is  a 
current  requirement  for  all  facilities  and 
is  already  sul^ect  to  inspection  and 
verification. 

(Comment  413).  Ctee  comment  stated 
that  complex  situations,  such  as  when  a 
mammogram  is  assessed  as  negative,  but 
the  patioit  has  rliniral  findings,  need 
careful  explanation  to  patients  so  that 
the  importance  of  the  situation  and 
recommendation  for  foUowup  will  be 
understood.  This  comment 
recommaided  that  the  mammography 
facility  be  responsible  for  patient  care  if 
it  is  accepting  women  who  have  no 
physicians. 

FDA  believes  this  practice  standard  is 
largely  being  adopted  by  the 
mammography  community  and 
supports  this.  Under  the  final 
regulations,  each  bcility  is  reqiiired  to 
maintain  a  system  for  referring  patients 
to  health  care  providers  when  clinical 
followup  is  recommended  and  the 
patient  has  no  physician. 

(Comment  414).  One  comment  stated 
that  followup  reminder  letters  are 
critical  and  should  be  mandated. 

FDA  disagrees  that  these  should  be 
mandated.  Rather,  each  practice  should 
be  allowed  to  determine  if  such  lettecs 
or  other  forms  of  reminders  are  needed. 

(Comment  415).  One  comment 
reflected  confusion  about  the  immediate 
followup  call  to  pati«its  required  under 
§  900.12(c)(2).  which  is  in  addition  to 
the  notification  requirements.  Although 
notification  is  required  for  all  patients 
under  the  system  established  by  the 
facility  to  ensure  such  communication. 
FDA  believes  that  special  ^Eorts  at 
communication  are  required  when  there 
are  abnormal  results  and  the  petient 
does  not  have  a  refBrting  physician.  In 
these  cases,  the  facility  is  expected  to 
contact  the  patient  who  has  no  health 
care  provider  as  soon  as  possible  and 
the  30-day  timeframe  for  sending 
reports  and  long  summaries  is 
superseded.  Under  the  final  regulations, 
this  immediate  communication  is 
required  only  in  situations  where  the 
probability  of  cancer  is  high 
(mammograms  assessed  as  "suspicious" 
or  "highly  suggestive  of  malignancy"). 
In  cases  where  such  Immediate 
notification  is  required,  the  facility 
remains  obligated  to  also  provide  the 
necessary  written  notifications  within 
30  days  as  followup. 

(Comment  416).  One  comment 
supported  the  requirement  that,  when 
an  examination  shows  suspicious 
findings,  a  facility  should  directly 
communicate  wiUi  a  nonreCerred 
patiffiit  This  provides  patents  the 
assurance  that  they  will  receive  the  care 
they  need. 


FDA  agrees  and  the  final  regulations 
contain  this  requirement 

(Comment  417).  One  comment  stated 
that,  in  cases  where  assessments  are 
"suspicious"  or  "highly  suggestive  of 
malignancy"  and  results  must  be 
"inunediately"  communicated  to  the 
examinee  or  physician,  FDA  should 
defiine  what  "immediately"  means. 
Another  comment  suggested 
"immediately"  be  defined  as  24  hours. 

FDA  believes  that  the  variety  of 
circumstances  that  may  arise  when 
followup  is  required  inake  a  rigid 
definition  of  "immediate"  unreesonable. 
Because  there  are  circtmistances  when 
immediate  communication  is  not 
possible,  FDA  has  revised  the 
requirement  to  communicate  abnormal 
results  from  "immediately"  to  "*»»  soon 
as  possible."  Health  care  professionals 
understand  the  importance  of 
accomplishing  such  notification  when 
there  are  siispicious  or  highly  suggestive 
findings.  Although  it  is  impossible  to 
establish  a  precise  timeframe,  FDA 
expects  such  communication  ordinarily 
can  be  accomplished  within  48  to  72 
hours  and  not  later  than  a  week 
following  the  examination. 

(Comment  418).  One  conunent  stated 
that  30  days  is  an  unreasonably  long 
window  in  which  to  notify  patients  of 
results.  Three  other  comments  agreed 
with  FDA  that  30  days  was  reaaonable. 
Another  comment  stated  that  reports 
and  notification  should  not  be  sent  out 
for  at  least  5  days  in  order  to  wait  for 
outside  comparison  films;  otherwise, 
addenda  lay  notification  and  reports 
would  confuse  patients  and  phjrsidans. 
Another  comment  recommended  that 
notification  to  patients  should  wait  until 
all  mammography  inKging  work  up  has 
been  completed. 

FDA  believes  that  <«miing  medical 
reports  to  health  care  provides  (or  to 
potioits  with  no  health  care  providers 
along  with  lay  summaries)  within  30 
days  is  a  reasonable  standard.  This  does 
not  meen  facilities  must  wait  30  days, 
as  the  first  comment  suggests,  but  rather 
that  30  dajrs  is  the  outside  limit  FDA 
disagrees  diet  notification  of  results 
should  be  delayed  until  the  total 
imaging  wrork-up  is  completed  because 
situations  arise  when  imaging  work-ups 
can  extend  over  more  than  1  month. 
Therefore,  FDA  is  requiring  a  report  oi 
the  medical  finding  fbr  each 
mammogram  to  be  generated  within  30 
days.  Under  the  final  regulations, 
facilities  must  also  ensure  that  patients 
have  their  results  communicated  to 
dtem  within  that  time.  Many  facilities 
may  notify  patients  or  have  other  parties 
notify  patients  after  written  medical 
reports  are  provided  to  physicians;  other 
facilities  may  chooae  to  mmmunirate 
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results  to  patients  prior  to  the  issuance 
of  the  medical  report  to  the  referring 
provider  by  means  such  as  providii^ 
verba]  results  at  the  time  of  the 
mammography  examination.  As 
discussed  above,  a  variefy  of  systems 
will  be  acceptable  as  long  as  diey  ensure 
that  results  are  communicated  to 
patients  and  that  communication  is 
timely. 

(Comment  419).  Eight  comments 
stated  that  patients  without  health  care 
providers  should  not  get  the  actual 
medical  report  along  with  the  lay 
notification.  These  comments  claimed 
that  the  terminology  in  the  medical 
reports  would  confuse  patients  and 
either  generate  more  inquiries  or  keep 
them  from  understanding  diet  fiirther 
studies  are  needed.  They  reconunended 
instead,  that  patients  can  request  the 
report  be  sent  to  a  physician  if  further 
medical  advice  is  desired.  One  comment 
also  stated  that,  while  it  is  critical  to 
include  the  patient  in  the  information 
loop  for  the  results  of  her  mammogram, 
it  is  poor  medicine  to  send  the  patient 
who  is  self-refaned  the  copy  of  the 
mammogram  report  that  is  intended  for 
the  physician. 

FDA  disagrees.  The  MQSA  expressly 
requires  facilities  to  provide  patients 
without  refarring  physicians  both  the 
medical  report  and  the  lay  summary  (42 
U.S.C  263b(fKlKGXii)).  This 
requirement  allows  the  patient  to 
provide  her  mammography  report 
immediately  to  a  subsequent  health  care 
provider,  if  needed. 

(Commmit  420).  Two  comments  asked 
inbat  is  meant  by  "reasonable  attempts" 
to  communicate  results  of  suspicious 
studies  to  petients  without  referring 
physicians  as  soon  as  possible.  The 
comments  asked  whether  a  certain 
number  of  phone  calls  or  a  registered 
letter  vrould  be  acceptable. 

FDA  does  not  intend  to  mandate 
procedures  for  communication  with 
patients  in  these  circumstances  because 
different  methods  are  likely  to  be  more 
or  less  eCCactive  with  diSarent  fKdlities 
and  patient  populations.  Telephone 
calls  and  registered  mail  are  examples  of 
attempts  at  communication  that  may 
work.  Verification  that  contact  has  been 
made  is  the  goal.  Each  facilify  can 
consult  with  its  risk  management 
director  to  establish  procediues  to 
convey  results  and  document  attempts 
at  communication  that  are  "reasonable." 
FDA  recommends  that  mammography 
facilities  utilize  the  AHCPR's  guidelines 
in  "Qualify  Determinants  of 
Mammography"  that  address  the 
effective  conununication  of 
mammography  results  to  patients  and 
follow  those  guidelines  with  respect  to 
written  notification  to  patients.  That 


dociunent  includes  excellent  sample  lay 
notices  that  facilities  could  adopt.  As 
noted  previously,  information  from 
Chapter  4  of  these  guidelines  has  been 
reprinted  as  an  appendix  to  the 
preamble  of  this  document  for  ease  of 
reference. 

d.  Communication  of  mammogmphy 
resuHs  to  health  care  providers     ^ 
(S  900.1 2(cX3)} 

The  final  regulation  requires  eech 
fMulify  to  provide  the  manunography 
report  to  a  referring  or  named  health 
provider  writhin  30  days  of  the  date  of 
the  examination.  The  regulation  also 
requires  a  facilify  to  moke  reasonable 
attempts  to  communicate  with  the 
health  care  provider  or  the  provider's 
designee  as  soon  as  possible  when  an 
examination  reveals  suspicious  results. 
These  requirements  paralleled  those  for 
communication  of  suspicious  results  to 
patients  without  idmitified  health  care 
providers. 

(Comment  421).  Five  comments 
requested  guidance  in  defining  who  is  a 
responsible  designee  of  the  haalth  care 
provider. 

In  response,  the  agency  notes  that 
when  referring  health  care  providers  are 
not  available,  they  ordinarily  have 
responsible  designees,  such  as  medical 
coverage  services  or  partners,  to  assiune 
medical  responsibilities  for  the 
unavailable  provider's  patients.  These 
requirements  parallel  and  complement 
those  related  to  patient  notification. 

(Comment  422).  Twenfy-nine 
comments  stated  that  30  days  is  a 
reasonable  time  period  for  getting 
reports  out  (unless  there  are  delays  in 
obtaining  comparison  studies).  Three 
comments  asked  FDA  to  define  the 
timeframe  required  for  "immediately" 
communicating  the  results  of  suspicious 
or  highly  suggestive  mammograms  to 
health  care  providers.  One  comment 
expressed  concern  that  the  requirement 
to  attempt  to  communicate  "suspicious" 
or  "highly  siispicious  of  malignanc3r" 
findings  to  health  care  providen 
inunediately  will  impose  an 
unmanageable  burden  on  undentaffed 
facilities. 

FDA  disagrees  with  this  last  comment 
but.  as  with  the  provision  relating  to 
communication  with  patients,  the 
agency  has  changed  the  language  from 
"immediate"  to  "as  soon  as  possible" 
because  immediate  communication  may 
not  be  possible  given  die  variefy  of 
circumstances  that  may  be  associated 
with  communication  of  suspicious 
results  to  a  particular  provider.  FDA 
believes  health  professionals 
understand  the  uigeix:y  of  the  situation 
when  a  patient  has  a  suspicious  or 
highly  suggestive  mammogram  and  they 
are  mandated  to  communicate  this 


result  to  the  referring  health  care 
provider  in  an  attempt  to  expedite 
diagnosis  or  treatment.  Again,  although 
it  is  not  realistic  to  mandate  a  rigid 
schedule,  the  agency  expects  that  such 
communication  ordinarily  can  occur 
within  48-72  hours,  and  not  later  th«q 
a  week  following  the  evaluation  of  the 
examination.  NMQAAC  discussed  this 
section  and  supported  the  regulations  as 
revised. 

(Comment  423).  One  conunent 
questioned  the  abilify  of  physicians  who 
read  only  twice  a  week  to  comply  with 
the  requirement  to  communicate  with 
health  care  providos  within  the 
mandated  timeframes.  FDA  believes 
timefiemes  and  procedures  are 
sufBciently  flexible  to  balance  die  need 
to  protect  patient  health  with  the 
realities  of  good  mammography 
practices.  Reeding  twice  a  week  does 
not  preclude  a  physician  or  the  facilify 
that  employs  that  physician  from 
complying  with  the  requirements. 

(Comment  424).  Another  comment 
recommended  that  radiological  reports 
transmitted  to  the  referring  physician  be. 
acknowledged  by  electronic  signature, 
which  should  be  kept  in  the  electronic 
file  indefinitefy.  As  stated  previously, 
with  respect  to  proof-reading  reports 
and  "signing"  them  out  (for 
authentification  m  release),  FDA 
assumes  that  facilities  are  able  to  devise 
their  own  procedures  to  ensure  accuracy 
of  reports  and  integrify  of  the  system 
without  the  MQSA  regulations  at  this 
time, 
e.  Recordkeeping  (§900.12(cX4)) 
FDA's  final  regulation  implranenting 
recordkeeping  standards  for  facilities 
requires  each  facilify  to  irmintnifi  fjlnm 
and  reports  at  least  5  years  or  until  the 
patient  requests  than  or  requests  their 
transfer.  If  the  film  and  report  represent 
the  only  mammogram  for  that  patient, 
the  facilify  must  retain  them  for  10  years 
or  for  any  longer  period  of  time  that  is 
required  by  State  law  or  until  the 
patient  requests  them  or  requests  their 
transfor. 

FDA  received  numerous  comments 
supporting  its  proposal  to  require 
transfer  of  the  miginal  mammogram 
upon  the  request  of  the  patient. 

(Comment  425).  Fourteen  commoits 
stated  that  original  films  should  be 
transferred  because  copies  are 
frequentiy  poor  qualify  and  jeopardixe 
successful  followup.  Four  comments 
stated  that  the  request  for  transfer 
should  be  in  writing  and  that  the 
r^ulation  should  state  "temporary  or 
permanent  transfer." 

FDA  believes  each  facilify  should  be 
free  to  eidablish  its  own  procedures  for 
transfer  of  films  and  may  wish  to 
consult  its  risk  management  director  ior 
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guidance.  FDA  agrees  in  part  widi  the 
last  comment  and  has  modified  the  final 
regulation  to  clarify  that  a  patient  may 
request  that  the  transfer  of  the  original 
films  be  temporary  or  permanent  FDA 
will  leave  it  to  the  £Mnlity  to  decide 
whether  the  request  for  transfiar  should 
be  in  writing  or  may  take  some  other 
Conn.  NMQAAC  also  supported  the 
addition  of  this  language  to  the  final 
regulation. 

The  agency  has  also  amended  the 
language  of  the  provision  to  clarify  that 
a  request  bx  a  transfer  supersedes  a 
fiKdUfy's  responsibilify  to  miiint«in  the 
films  for  a  particular  length  of  time  and 
that  the  request  may  be  made  by  an 
individual  an  behalf  of  the  patient  as, 
for  example,  might  be  necessary  in  cases 
where  the  patient  is  incapecitated  or  has 
a  Inrnl  guardian. 

(Gomment  426).  Two  comments 

Sied  that  original  mammograms 
uld  be  sent  for  comparison  to  other 
fedlities.  However,  thme  comments 
stated  that  FDA's  suggestion  in  the 
preamble  to  the  proposal  that  facilities 
make  a  copy  is  vecy  difficult  and 
expensive.  Another  commoit  stated  that 
copying  originals  to  retain  in  the  record 
when  transfer  is  requested  should  not  be 
lequired  because  this  would  increase 
costs,  would  not  be  adequate  for 
comparisons,  and  would  delay  — »»Hing 
films  out  in  the  timely  mannef 

In  response  to  these  comments,  the 
agency  notes  that  there  are  no 
requirements  for  fiKilities  to  make 
copies  of  films  they  are  requested  to 
transfer.  If  this  suggestion  to  make  »tiA 
keep  a  copy  of  the  mammognuns  is  not 
practical  or  useful  to  a  fecilify,  it  need 
not  be  followed. 

(Comment  427).  Three  comments 
supported  the  transfer  of  original  films, 
but  would  require  their  return  within  30 
days  in  cases  of  temporary  transfer. 

PDA  does  not  intend  to  establish  a 
time  limit  on  transfer  of  films  at  the 
request  of  patients.  Even  in  cases  where 
the  transfer  is  tempfvary,  the  originals 
may  be  used  during  clinical  pro(»dures 
dtat  may  not  be  completed  in  30  days. 
However.  FDA  does  support  the  return 
of  films  in  a  timely  maimer  and  expects 
facilities  that  transfier  and  receive  films 
undw  such  circumstancss  to  cooperate 
in  the  interest  of  tha  patient's  traetment 

(Comment  428).  FdA  also  received 
many  comments  expressing  ctmoems 
about  original  film  transfers.  Twenfy-six 
comments  stated  that  transferring 
original  films  is  problematic  because  the 
films  may  be  lost,  their  transfer  may 
breach  confidentialify.  the  originating 
institution  will  not  be  able  to  make 
comparisons,  and  patient  may  be  denied 
access  to  films  at  a  later  date.  Chie 
comment  stated  that  FDA  should  clarify 


if  the  transfar  of  original  films  conflicts 
with  State  or  locals  laws  and  how 
faculties  should  proceed  if  that  is  the 
case.  Four  comments  urged  FDA  to 
delete  the  proposal  because  the  films 
themselves  are  historically  the  property 
of  the  physician  or  institution  which 
generated  them  and  their  absence  would 
disa#vantage  those  phjrsicians  or 
institutions  in  defending  against  claims 
asserted  against  them.  Fourteen 
comments  asked  if  FDA  will  indemnify 
the  radiologist  for  not  having  original 
films  in  the  event  of  a  malpractice 
action.  One  comment  stated  that  there  is 
no  enforcement  provision  against  those 
facilities  who  refuse  to  releese  original 
mammography  studies  on  the  grounds 
of  ownership  or  the  potential  for  legal 
action. 

FDA  understands  that  the  transfer  of 
original  films  has  not  been  a  universal 
practice  among  facilities  and  that 
physicians  may  have  concerns  about  the 
consequences  of  loss  or  misplacemmt 
Nevmtheless,  the  agency  has  concluded 
that  the  overwhelming  benefit  to 
patients  from  access  to  original  films  by 
other  facilities  or  physicians  providing 
followup  for  patients  justifies  the  need 
for  this  provision  in  the  final  rule. 

All  expext  comments  FDA  received  on 
this  matter,  including  advice  from 
NMQAAC,  emphasised  the  value  of 
having  original  films  for  comparison  to 
subsequent  studies  or  followup  rliniral 
procedures.  Thwe  was  general 
agreement  that  copies  of  mamim^rams 
could  not  adeqiiatefy  substitute  for 
originals  when  difficult  diagnoses  or 
additional  procedures  were  required, 
and  that  clinical  decisions,  such  as 
whether  to  do  surgery,  require  review  of 
(viginal  films.  The  agency  notes  thet 
even  those  practitioners  who  criticized 
the  proposal  agreed  that  the  transfer  of 
films  was  likefy  to  enhance  patient  care. 
Those  who  objected  did  so  on  grounds 
that  were  uiuelated  to  patient  care, 
namely  potential  for  liahilify  md 
difficulty  in  defending  malpractice 
actions. 

FDA  has  not  been  persuaded  that 
these  concerns  are  insurmountahle  or 
that  they  are  sufficient  to  override  the 
public  health  benefits  associated  with 
the  provision. 

Many  facilities  do  routinefy  transfer 
films  upon  the  request  of  patieots  and 
have  established  prooeduiea  and 
systems  to  implement  that  process. 
Those  procedures  may  include  wrritten 
requests  from  patients,  release  forms 
that  establish  transfer  of  responsibilify 
for  the  films,  and  agreements  with 
receiving  institutions  for  subsequent 
return,  b  some  cases,  facilities  that 
transfar  films  do  make  and  retain  copies 
for  their  own  files;  other  facilities  have 


determined  that  the  expense  of  copying 
is  not  wrananted.  Loss  of  films  iviU  not 
be  indemnified  by  FDA. 

With  respect  to  facilify  concerns 
about  defense  of  malpractice  claims. 
FDA  notes  that  rules  of  evidence, 
including  civil  discovery,  establish 
judicial  procedures  that  are  designed  to 
protect  each  perfy's  abilify  to  develop 
its  case.  Judges  have  authorify  and 
discretion  to  craft  remedies  in  situations 
where  a  patient  has  lost,  withheld,  or  is 
resisting  production  or  examination  of  a 
necessary  original  record. 

FDA  is  not  aware  of  any  State  laws 
that  conflict  with  the  requirement  that 
original  films  be  transfBrred  upon  the 
patient's  request  State  laws  governing 
the  management  and  retention  of 
medical  records  appear  to  be  silent 
about  the  transfer  of  original  films. 
Rather,  they  are  likely  to  state  that 
patients  are  entitled  to  copies  of  their 
records  or  that  docton  are  required  to 
maintain  records.  This  was  the  case 
with  the  Florida  and  New  York  laws 
that  were  brought  to  the  attention  of  the 
agency. 

Were  a  State  to  enact  a  law  that 
conflicts  with  this  regulation  or  if. 
contrary  to  FDA's  understanding,  such 
laws  currendy  do  exist,  those  State  laws 
would  be  pioompted.  The  agency 
disagrees  with  comments  that  have 
inferred  such  laws  would  be  permissible 
under  the  provision  of  the  MQSA  that 
allows  States  to  establish  more  stringent 
requirements  relating  to  mammography 
(42  U.S.C  283b(m)).  The  puhUc  polk^ 
considerations  underlying  any  State 
laws  that  would  restrict  a  petient's 
wr.mt  to  original  films  and  the  qualify 
data  that  may  onfy  be  available  from 
these  original  studies  would  not  be 
related  to  the  public  health  objectives  of 
the  MQSA.  Accordingly,  such  State 
laws  could  not  be  characterized  as  more 
stringmt  than  the  MQSA  or  this 
regulation.  The  agency  also  notes  that 
the  records  provision  of  the  MQSA  that 
is  being  implemented  by  this  regulation 
explidtiy  states  that  nothing  in  that 
provision  shaU  be  construed  to  limit  a 
patient's  sccess  to  that  patient's  medical 
records  (42  U.S.C  263b(fKl)(G)). 

(Comment  429).  One  comment 
recommended  that  FDA  add  that,  upon 
receipt  of  authorization  to  release 
manmiography  film,  the  mammography 
fecilify  must  forward  the  fihns  to  the 
requestor  in  a  reesonable  timeframe  to 
minimize  repotting  delays.  Another 
comment  suggested  that  eech  fedlify  be 
required  to  provide  original  films  and 
copies  of  reports  within  10  working  ' 
days  of  receipt  of  a  written  request 

FDA  does  not  believe  it  is  necessary 
(v  useful  to  mandate  the  details  of  sudi 
transfers.  The  agency  believes  that  eech 
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facilify  will  develop  standard  operating 
procedures  to  implement  this  standard 
and  that  those  procedures  will  reflect 
the  controls  required  by  risk 
management  and  ecceptable  practice 
staadards. 

(Conunent  430).  Six  ooramento 
suggested  that  the  facilify  that  took  the 
most  recent  mammogram  should 
maintain  ownership  of  all  the  originals 
because  this  practice  vrould  make  it 
eesin  to  keep  die  films  available  for 
future  comparisons.  FDA's  Una} 
regulations  do  not  preclude  this 
arrangement  if  the  patient  requests 
trensfer  of  previous  films  to  the  current 
facilify. 

(Comment  431).  Twenfy-four 
comments  asked  who  shmild  beer  the 
cost  of  copying  films  when  the  original 
is  released.  One  oomment  stated  that 
facilities  should  only  be  abfe  to  charge 
a  nominal  fee  for  tzansfer  of  films  and 
reports.  Another  comment  believed  that 
tte  fees  must  be  closely  monitored;  the 
comment  noted  that  reports  have  been 
received  in  the  pest  from  facilities 
charging  unreasonably  high  fees  for 
sending  reports  and  copies  of 
mammography  films.  A  third  commmt 
stated  that  FDA  should  develop  fee 
guidelines  for  charges  for  copying  film 
and  postage  to  prevent  some  iiutitutions 
bma  charging  high  fees. 

FDA  generally  agrees  with  these 
comments  and  its  final  regulatunu  Unut 
charges  to  the  documented  cost  of  die 
transfar.  so  as  to  not  deter  petients  from 
requesting  transfers  when  necessary. 
The  agency  notes  that  nothing  in  the 
regulations  requires  facilities  to  charge 
feesfor  transfer  of  records.  If  copies  are 
made  as  part  of  the  fadlify's  standard 
transfa  process,  then  the  cost  of  copies 
may  be  documented  and  included  in  the 
transfer  fiae  charged  by  the  facilify. 

(Comment  432).  One  comment  eaked 
if  the  fee  can  include  a  storage  charge 
or  is  it  for  medical  records  transfer  onfy. 
The  regulations  clearly  state  that  any 
foe  is  for  services  providiBd  under 
S  goo.l2(cX4)(ii).  which  is  die  transfer  of 
films  and  reports. 

(Comment  433).  Twrive  commmts 
stated  that  the  proposal  that  faes 
charged  for  transfiw  of  films  end  records 
not  exceed  costs  appeers  to  be  price 
controls,  if  not  price  fixing. 

The  agency  does  not  agree  that  it  has 
taken  any  action  to  establish  prices. 
FDA  is  responding  to  coraplsints  that 
fees  charged  for  transfers  of  records 
have  been  uiueasonable.  This  practice 
preventa  oonsuiners  from  pairing  such 
trensfars  and  obtaining  medical  care 
with  the  best  qualify  m«n^ir«l  data.  The 
regulation  does  intend  to  control  such 
charges  in  order  to  ensure  access  by 
patioita  to  their  films  but  the  final  nile 


does  not  require  facilities  to  disorb 
additional  exp«ises.  Instead,  eech 
facilify  that  decides  to  charge 
consumos  for  this  service  must  limit  its 
charges  to  documented  costs. 

(Comment  434).  Nine  commente 
stMad  that  original  mammograms 
should  be  provided  by  other  facilities 
for  comparison  purposes  free  of  charge 
as  a  courtesy  amoM  institutions. 

FDA  supports  this  process;  the  final 
regulations  do  not  mandate  a  charge. 
Howrever,  if  any  fee  is  established, 
FDA's  r^ulation  requires  that  it  not 
exceed  costa  of  tran^en  of  such  records. 

(CommeiU  435).  Two  commente 
suggested  that  PDA's  regulaticHis  should 
consider  foture  technology,  which  mey 
include  the  electronic  transfiBr  of  filfn« 
FDA  regulations  are  for  screen-film 
end  xeromammography.  As  other 
technology  is  approved  for  medical  use. 
ahemative  standards  under  the  M(^A 
will  be  issued. 

(Comment  436).  One  mmmnp^  asked 
if  a  facilify  must  retain  a  series  of 
mammography  records  for  10  yean  and 
discard  them  as  each  recrad  is  10  3reers 
old.  or  discard  them  vriien  die  oldest 
leoord  is  10  yeers  old.  PDA  interpreto 
the  provision  in  the  MQSA  to  meen 
that,  if  diere  is  a  series  of  mammogiBms 
for  a  patient,  the  oldest  mammogram  of 
the  series  can  be  5  yean  okL  If  there  is 
onfy  (me  mammogram  tat  a  patient  it 
must  be  kept  10  yeers  unless  a  transfer 
is  requested.  One  comment  stated  that 
mammograms  should  be  maintained  for 
longer  than  10  years  if  mandated  by 
State  or  local  few.  In  fact,  die  MQSA 
mandates  this  and  PDA  has  written  ita 
regulations  to  conform  to  this  provision. 

(Comment  437).  Two  commente 
recommended  that  mammogiams  be 
kept  indefinitefy  in  order  to  spere  a 
patient  an  unnecessary  biopsy  and 
another  oomment  recommended  that 
PDA  establish  a  standard  retention 
period  (rf  5  to  7  years. 

The  final  regulations  do  not  preclude 
facilities  from  keeping  mammograms 
lang«'  than  what  is  required  by  the 
statute  as  a  miniTTnim  However,  the 
agency  rejecU  the  5  to  7  yeer  standard 
because  the  timeframes  set  fordi  in  the 
reeul^(Ui  are  prescribed  by  the  statute. 

(Comment  438).  One  comment 
recommended  that  FDA  reinstate  a 
HCFA  requirement  that  previous 
mammograms  be  obtained  for 
comparison  with  present  films. 

PDA  believes  that  this  is  good  medical 
practice,  but  it  is  not  an  appropriate 
focus  for  FDA  regulations  under  die 
MQSA. 

t  MamiDogmfMc  imagB  identificatioit 
(§900.12(cX5)) 

This  provisian  describes  the  etemento 
diat  must  be  included  on  any 


mammogr^hy  fihn  to  identify  the 
image,  lliey  are:  petient  identifier,  date 
of  examination,  view,  laterahfy.  facilify 
identification,  technologist 
identffication,  caasette/sciem 
identification,  and  unit  identificetiaa,  if 
the  facilify  has  more  than  one  unit 
The  NMQAAC  advised  FDA  that 
these  elementa  need  to  be  presrait  on  all 
mammogram  fifans  to  ensure  prouei 
patient  care.  FDA  agrees.  These  are  the 
same  elenwnts  as  those  ttstahHshod  by 
S«10.4(cK2Kviii)  to  identify  fihns 
submitted  to  accratUtation  bodies  far 
clinical  image  rafview.  Commente 
received  frtmi  the  public  relating  to 
these  elemente  for  film  idontificatian  ara 
addressed  in  diat  section  of  the 
prearrdde  that  discusses 
§900.4(cX2KTiii). 

4.  QuaUfy  Assnranoe-Gananl 
(5900.12(dM 

This  paragraph  was  intended  to 
identify  die  individuals  responsible  for 
the  actions  required  by  §900.12(e)  and 
(f).  inr hiding  diose  intended  to  ensure 
that  safe  radiation  dose  levels  were 
uaed.  With  one  or  two  exceptions,  the 
raquiiemente  of  this  paragrqih  wera 
included  in  the  ACR  qualify  assurance 
manusls  that  were  msde  pert  of  the 
interim  regulstions  by  reference.  The 
ACR  manuals  are  not  referenced  in  the 
final  regulations.  However,  certain 
significant  aspecte  of  those  tnJmn^^^ff 
such  as  the  requiremente  in  this  section, 
wrae  incorporated  into  die  proposal 
because  there  is  iHoad  agreement  that   ' 
these  principles  are  basic  to  a  good 
qual^  assurance  program. 

a.  Gmeral  coaaaents  on  qualitjr 
ossimuKje 

(Conunent  439).  Two  coimnente  stated 
that  ail  facilities  should  follow  the  — nm 
set  of  universal  guidelines  to  iMintam 
the  same  qualify  of  resulte 

FDA  notes  that  the  MQSA  end  die 
implementing  regulations  are  designed 
to  require  that  facilities  meet  unrvetsal 
minimum  standards.  Nothing  in  the 
statute  or  regulations  is  intended  to 
prevent  s  facilify  from  applying 
additional,  more  stringent  standards  or 
that  strengthen  QC  at  that 


procedi 
facilitY. 


(Cammaat  440).  One  rnmn^^ifff  staled 
that  FDA  should  eliminate  thi«  entire 
paragraph  exc^t  for  a  single  provision 
that  would  require  each  facilify  to  have 
a  quahfy  awsiiranm  manual  and  to 
verify,  throu^  the  signature  of  a 
responsible  oCBcial,  tibat  the  w**"*"!  is 
followed. 

FDA  does  not  believe  that  the  genaral 
requireniant  snggested  by  the  comment 
would  efiactively  ustahlish  miirimiiiq 
levels  of  qualify  assurance  at  all 
fadfitiea. 
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b.  Responsible  individuals 
($900.12(dXl)) 

This  paragraph  identified  the 
respoQsibilitin  of  the  individuals 
associated  with  the  quality  assurance 
prosFam. 

(Conunent  441).  Two  comments 
recommended  that  FDA  be  more 
specific  about  what  responsibilities 
should  be  listed  and  to  whom  they 
should  be  assigned. 

FDA  does  not  believe  that  additional 
detail  will  be  useful  in  these  provisions. 
Greater  specificity  would  limit  the 
facility's  flexibility  to  design  a  quality 
assurance  program  that  best  meets  its 
individual  needs  and  to  quickly  change 
its  program  in  response  to  changes  in 
circumstances  or  technology. 

(Comment  442).  One  conunent 
expnmed  the  author's  disappointment 
that  this  section  and  the  rest  of  the 
regulatiiws  fisiled  to  allot  any 
responsibility  to  administrators  and 
Chief  Executive  Officers  (CEO's),  who 
have  the  authority  to  make  the  decisions 
that  control  quality  but  seem  to  be  more 
motivated  by  financial  concnns. 

FDA  agiees  that  administrators. 
CEO's,  owners,  and  operators  of 
fKilities  share  responsibility  for  the 
quality  of  mammography  at  their 
facilities,  However,  individuals  working 
mora  directly  in  and  with  the 
mammography  facility  on  a  daily  basis 
often  are  better  able  to  determine  when 
quality  problems  exist  and  how  to 
correct  them.  The  agency  recognizes 
that  it  is  sometimes  difficult  for  the  staff 
to  obtain  the  administrator's  support  for 
necessary  actions.  Nevertheless,  if 
necessary  actions  are  not  taken  to 
correct  quality  assurance  defects,  the 
result  onild  be  sanctions  against  the 
facility  by  FDA.  Because  such  saiurtions 
can  affsct  tlie  reputation  and 
profitability  of  any  facility,  FDA 
believes  that  administrators  and  CEO's 
will  cooperate  to  support  actions  to 
improve  m  maintain  mammography 
quality. 

c.  Lead  intapmting  physician 

l§900.12(dXW)) 

This  provision  requires  facilities  to 
identify  a  lead  interpreting  physician  to 
have  the  general  responsibility  for 
ensuring  that  the  quality  assurance 
requimnents  of  §  900.12(d)  through  (f) 
are  met  This  is  a  change  from  the 
interim  regulations,  which  assigned  this 
responsibility  to  a  mammography 
medical  physicisL  This  change  drew  a 
number  of  almost  evenly  divided 
conunents. 

(Comment  443).  Eleven  comments 
plus  NMQAAC  supported  the  change. 
Various  comments  pointed  out  that  the 
medical  physicist  often  does  not  have 
the  authorify  to  implement  needed 


actions,  especially  if  he  or  she  is  a 
contract  physicist  who  is  rarely  at  the 
facility,  and  the  medical  physicist 
usually  does  not  have  the  expertise  to 
deel  with  nonequipment  issues.  One 
comment  noted  that  Massachusetts' 
regulations  have  a  similar  provision  to 
the  proposal  and  it  had  been  found  to 
improve  the  quality  assurance  programs. 

Eleven  other  comments  opposed  the 
change.  Some  of  these  conunents  stated 
the  belief  that  interpreting  physicians 
did  not  have  sufficient  knowledge  of  or 
interest  in  quality  assurance  to  properly 
handle  this  responsibility.  Others  said 
that,  in  modem  medicine,  the 
physicians  also  lack  authority  to 
implement  necessary  changes  and 
pointed  out  that  interpreting  physicians 
may  also  be  contract  employees  and  not 
actually  at  the  facility.  A  related 
comment  warned  that,  if  the 
interpreting  physician  is  to  be  given 
responsibility  for  oversight,  he  or  she 
must  also  have  authority  to  institute 
necessary  changes.  One  comment  stated 
that  while  it  is  important  to  have  an 
interpreting  physician  in  this  role,  it  is 
more  important  to  assign  this 
responsibility  to  someone  at  the  facility, 
even  if  it  means  involving  a 
nonphysician.  Another  comment 
questioned  the  basis  for  designating  a 
lead  interpreting  physician  if  he  or  she 
can  assign  their  responsibilities  to  other 
people.  Two  comments  siiggested  that 
wording  be  changed  to  allow  each 
individual  facility  to  decide  who  would 
be  most  appropriate  for  this 
responsibility.  Finally,  one  comment 
stated  that  this  MQSA  specifically  said 
that  the  medical  physicist  was  to  have 
responsibility  for  thia  quality  assiirance 
prooam. 

Alter  considering  all  these  comments, 
FDA  has  decided  to  leave  this 
responsibility  in  the  hands  of  an 
interpreting  physician,  as  proposed. 
Because  the  interpreting  physician  is 
the  final  arbiter  of  the  quality  of  a 
manunogram,  it  is  logical  that  the 
responsibility  for  the  quality  assurance 
program  rest  with  an  interpreting 
physician.  The  agency  recognizes  that 
interpreting  physicians  in  some 
facilities  face  the  same  limitations  on 
their  authority  as  medical  physicists. 
However,  FDA  believes  that  an 
interpreting  physician  is  more  likely  to 
have  adequate  authority,  or  the  ability  to 
influence  those  that  do,  than  a  medical 
physicist.  The  agency  also  recognizes 
that  the  interpreting  physicians  may  not 
be  located  at  the  facility  itself.  Even  in 
those  circumstances,  interpreting 
physicians  have  ouire  regular 
interaction  with  the  facility  through 
their  mammography  interpretations 
than  do  contract  medical  physicists 


conducting  annual  surveys.  Again,  the 
agency  realizes  that  interpreting 
physicians  may  not  have  the  knowledge 
to  carry  out  all  aspects  of  the  program 
themselves,  but  notes  that  this  is  likely 
to  be  true  of  any  other  individual  in  this 
position.  For  this  reason,  the  final 
regulations  do  not  require  the  lead 
interpreting  physician  to  perform  all  of 
the  duties  personally,  but  rather  to  see 
that  they  are  carried  out  in  such  a  way 
as  to  meet  the  requirements.  T^xe  basic 
responsibility  remains  with  the 
interpreting  physician,  even  if  some  or 
all  individual  duties  are  delegated  to 
people  with  specific  training  to  cany 
them  out.  Contrary  to  the  opinion 
expressed  in  one  comment,  identifying 
a  lead  interpreting  physician  is  valuable 
because  it  assigns  this  basic 
responsibility  and  establishes 
accountability  even  when  tasks  are 
delegated. 

Many  important  duties  will  be 
delegated  to  the  medical  physicist  FDA 
is  aware,  as  one  comment  noted,  of  the 
MQSA  provision  that  requires  the 
medical  physicist  to  "siuvey 
mammography  equipment  and  oversee 
quality  assurance  practices  at  each 
faciUty"  (42  U.S.C  263b(f)(l)(F)).  As 
noted  above,  the  interim  regulations  did 
assign  to  the  medical  physicist  the 
overall  responsibility  for  quality 
assurance.  FDA's  experience  under  the 
interim  regulations,  however, 
established  that  the  interpreting 
physician,  who  ordinarily  has  more 
interaction  with  the  facility  and  is  more 
likely  to  be  onsite,  also  has  an  important 
role  in  the  oversight  of  qiiality 
assurance.  As  discussed,  memben  of 
NMQAAC  and  public  comments 
pointed  out  problems  with  the  medical 
physicist  having  the  primary 
responsibility  for  all  qiudity  assurance 
at  the  facihty.  After  evaluating  its 
experience  and  the  comments,  the 
agency  proposed,  and  now  intends,  to 
shift  overall  responsibility  for  the 
quality  assurance  program  to  the  lead 
interpreting  physician.  The  medical 
physicist  will  continue  to  do  the  annual 
survey  and  oversee  qualify  assurance 
practices,  especially  those  related  to  the 
equipment,  as  required  by  the  MQSA 
and  the  agency  expects  that  the 
physicist's  expertise  will  inform  all  final 
decisions  that  are  made  on  qualify 
assurance  issiies.  The  final  regulation, 
however,  requires  additional  oversight 
through  the  lead  interpreting  physician. 
FDA  believes  this  change  from  the 
interim  regulations  is  in  accordance 
with  its  general  authorify  to  require  the 
facilify  to  establish  an  eSactive  qualify 
assurance  program  (42  U.S.C 
263b(fMlMA)). 
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Section  900.12(d)(lXi)  requires  the 
lead  interpreting  physician  to  determine 
whether  individuals  assigned  to  qualify 
assurance  responsibilities  are  qualified 
to  cany  them  out  FDA  agrees  with  the 
comment  that  urged  that  the  lead 
interpreting  physician  also  be  giveo 
authorify  to  make  needed  changes 
because  efiiactive  qualify  assurance  will 
require  facilities  to  respond 
appropriately  to  situations  that  need 
improvement  or  correction.  Internal 
administrative  and  budgetary  decisions, 
however,  are  beyond  FDA's  authorify 
and  the  agency  caimot  control  the 
business  and  management  relationships 
that  will  affact  any  lead  interpreting 
physician's  abilify  to  institute  rh*np> 

d.  InterpntiMig  physicians 
(§900.12(dXlXii)) 

This  paragraph  Mfas  intended  to 
emphasize  the  role  that  all  interpreting 
physicians  should  play  in  estaUishing 
and  maintaining  qualify  mammography 
at  a  facilify.  As  jneviousfy  mentiimed, 
the  interpreting  physicians  are  the  fiiyil 
arbiters  of  the  qualify  of  mammography 
image*.  It  is  important  that  they 
communicate  their  satisfaction  or 
dissatisfaction  with  the  qualify  of  the 
images  they  are  provided  to  interpret  to 
the  technologists  who  produced  them. 
Such  communication  is  the  crucial  first 
step  in  the  identification  of  problems 
and  the  initiation  of  corrective  actions. 
FDA  is  aware  that  this  communication 
has  not  always  occurred  in  the  past, 
especially  if  the  interpreting  physicians 
are  not  located  at  the  facilify.  Media 
investigations  and  many  anecdotal 
accounts  have  illustrated  this  failure  in 
communication. 

None  of  the  17  comments  on  thi« 
provision  disagreed  with  the  basic 
premise  that  interpreting  physicians 
should  provide  feedbeck  to  racilify  staff 
producing  the  mammograms.  However, 
there  were  some  misimderatandings  as 
to  just  what  was  required. 

(Comment  444).  m  particular,  13 
comments  mistakingfy  assiuned  ttuif 
each  interpreting  physician  was 
required  to  contact  every  technologist 
about  the  qualify  of  each  film  taken. 
These  comments  requested  that  the 
requirement  be  limited  to  reporting 
technically  inadequate  mammograms  to 
the  QC  technologist  Another  comment 
pronounced  the  requirement  as 
excellent,  but  asked  whether  a  report 
was  required  on  the  technologist's 
performance  for  every  film  or  if  a 
summary  of  each  technologist's 
performance  was  sufficient.  Another 
comment  suggested  that  faedback  be 
givm  to  the  lead  interpreting  physician 
or,  in  his  or  her  absence,  to  the  QC 
technologist  One  comment  requested 
that  this  provision  be  more  specific,  and 


another  recommended  that  all 
interpreting  physicians  be  required  to 
have  training  in  the  technical  aspects  of 
mammography,  qiialify  assurance,  and 
QC 

FDA  drafted  the  proposed  regulation 
to  be  general  in  order  to  give  aach 
facilify  the  flexibilify  to  design  a 
feedback  system  that  best  fits  its  own 
situation  'Tbe  agency  believes  this 
flexibilify  should  be  retained  in  the  finul 
regulations.  In  response  to  the 
conunents,  however,  FDA  has  clarified 
that  followup  activities  by  interpreting 
phjrsicians  are  required  (mly  when  the 
inuige  is  of  poor  qualify.  FDA 
recommends,  however,  that  positive 
feedback  also  be  raven  when  warranted 
because  such  fsemiack  is  an  efhctive 
incentive  for  Tna<nt«iiiiTig  qualify 
performance. 

e.  Medical  physbasts 

(§900.12(dXlXm) 

This  paragraph  summarizes  the  role  of 
the  medical  phjpsidst  in  establishing 
and  Tnaififaiining  qualify  mammography. 

(Comment  445).  Eleven  of  the 
comments  received  on  this  provision 
suggested  various  wording  changes. 
Seven  of  these  supported  changes  that 
would  state  that  the  physicist  is  to 
evaluate  the  eqiiipment  and  to  survey  it 
An  eighth  comment  wanted  to  amend 
the  language  to  give  the  medical 
ph]rsicist  authorify  to  take  necessary 
steps  to  oisure  qualify  in  his  or  her  area 
of  responsibilify.  Two  comments 
suggested  changes  that  would  limit  the 
ph]rsicist's  responsibilities  to  overseeing 
the  equipment-related  qualify  assiuance 
practices.  These  comments  further 
siiggested  limiting  the  physicist's  review 
of  the  QC  technologist's  wori^  to 
verifying  that  it  is  pwformed  and  not  to 
include  providing  advice  on  tests  or 
suggestions  for  corrective  measiues. 
Aiwther  comment,  however,  clearly 
disagreed  with  this  point  of  view  and 
stated  that  the  medical  physicists 
shoidd  be  required  to  ovwsee  the 
fadlitjr's  entire  qualify  assurance 
program. 

FDA  agrees  that  the  physicist  should 
be  involved  in  equipment  evaluation 
and  the  anniml  survey  and  notes  that 
changes  made  elsewhere,  in  the  survey 
definition  and  in  §  900.12(e),  will 
achieve  this  goal.  FDA  caiuiot  require 
that  the  medical  physicist  be  given 
authorify  to  initiate  changes  at  the 
facilify  to  improve  qualify  for  the  same 
reasons  that  it  did  not  issue  regulations 
giving  the  lead  interpreting  physician 
similar  administrative  and  budgeting 
authorify.  The  agency  does  agrees  that 
the  physicist's  overset  responsibilify 
should  be  focused  primarily  on  the 
equipment-related  areas.  The  definition 
of  the  position  of  lead  interpreting 


physician  in  S900.12(dXlXi).  as 
discussed  previously,  slaould  clarify  that 
general  overall  responsibilify  rests  with 
that  physician  while  responsibilify  Cor 
equipment-related  matters  resides  with 
thia  physicist  FDA  does  not  agree  with 
the  suggestion  that  would  limit  the 
medical  ph]rsicist's  role  in  the  oversight 
of  the  QC  program  to  merely  verifying 
that  the  technologist's  work  was  done. 
The  agency  believes  that  as  the 
equipment  and  imaging  physics  expect, 
thia  phjrsicist's  role  must  be  more  active 
and  that  ensuring  an  adequate  QC 
program  clearly  i^ould  be  part  of  the 
meoucal  physicist's  duties.  The  medical 
physicist  should  iu>t  stop  with  verifying 
that  the  QC  tests  were  perfonned  but 
should  also  ensure  that  they  were 
performed  properly,  that  the  results 
vrere  analyzed,  and  that  any  problems 
detected  by  the  analysis  were  conected. 

(Comment  446).  A  final  comment  on 
this  paragraph  suggested  that  a  new 
intermediate  position  be  created  at  a 
level  between  the  QC  technologist  and 
the  physicist  The  comment 
recommended  that  the  person  in  *h\' 
position  could  do  tests  that  do  not 
require  a  physicist  but  are  beyond  a 
technolof^'s  training,  and  noted  that 
such  a  position  has  been  quite  useful  in 
the  respomlent's  facilify. 

Provisions  of  §  900.12(e)  require  tliat 
surve)fs  and  mammography  equipment 
evaluations  be  performed  by  medical 
pl^sidsts.  Under  the  interim  or  fiiml 
regulations,  a  facilify  is  free  to  create  an 
intfflmediate  position  for  persoimel  to 
perform  other  testing  during  the  time 
periods  between  the  surveys  and 
evaluations,  including  perfbimanoe  of 
the  tests  normally  done  during  surveys. 
However,  the  agency  does  not  have 
sufficient  evidence  to  demonstrate  that 
it  %vould  be  beneficial  to  make  this  a 
general  requirement  and  believes  each 
facilify  is  in  the  best  position  to  decide 
whether  suidi  a  position  would  be  oT 
value  in  its  situation 

£  QC  technologist  (§  900.1 2(dXlXir)) 

This  provision  desoibes  the  QC 
technologies  responsibilify  to  perform 
all  qualify  assurance  duties  not  assigned 
to  the  lead  interpreting  physician  or  the 
mammography  medical  physicist.  The 
main  issue  raised  by  the  comments  on 
this  provision  was  about  the 
qualifications  of  the  individual  holding 
this  position. 

(Comment  447).  Eighteen  comments  • 
expressed  the  opinion  that  the  person 
doing  these  tests  should  be  a  radiologic 
technologist  who  meets  all  of  the 
requirements  necessary  to  perform 
mammography  examinations.  Seven 
additional  conunents  stated  that  the  QC 
technologist  should  be  a  tecdmologist 
but  to  increase  flexibilify  for  the 
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facility,  should  not  necessarily  have  to 
be  qualified  to  do  mammography 
examinations.  One  of  these  seven 
recommended  that  the  QC  technologist 
should  have  some  training  in 
mammography.  Ten  conunents  argued 
that  the  individual  performing  at  least 
some  of  the  tests  did  not  even  have  to 
be  a  technologist,  as  long  as  that  person 
had  training  in  the  test  perfonnance. 
Some  of  th«e  pointed  out  that  requiring 
a  technologist  to  do  the  tests  would 
increase  fsHdlity  costs  without  an 
equivalent  increase  in  the  quality  of 
mammography . 

After  considoing  the  conunents,  FDA 
has  revised  the  proposal  to  permit 
nontechnologists  to  perform  tasks  fior 
which  they  were  trained,  as  long  as  their 
work  is  supervised  by  a  QC  technologist 
wlw  ants  the  requirements  to  do 
mammagraphy  examinations.  FDA 
believes  this  change  strikes  the  proper 
balance  between  the  need  for  expert 
oversight  and  the  need  to  reduce 
unnecessary  costs  for  fiacilitias. 

NMQAAC  discussed  this  issue  at 
sevonl  meetings  and.  at  difknnt  times, 
expressed  varying  points  of  view. 
However,  after  its  own  review  of  the 
public  comments,  NMQAAC  suppcvted 
the  approach  FDA  has  takm  in  the  final 
rule. 

(Comment  448).  Twelve  ccHnments 
suggested  changes,  primarily  to  allow  or 
prohibit  the  fKllity  from  having  more 
than  one  QC  technologist. 

FDA  egiees  that  there  are  advantagaa 
to  the  consistency  that  can  be  achieved 
if  there  is  only  one  QC  technologist  The 
agency  also  recognizes  that  the  facility 
may  find  it  useful  and  necessary  to  have 
more  than  one  QC  technologist.  e.g.,  to 
ensure  coverage  when  one  QC 
technologist  is  ill  or  on  leave.  The 
agency  notes  that  facilities  also  have  the 
option  of  having  the  lead  interpreting 
ph)rsician  or  mmlical  physicist  fill  in  Cor 
the  QC  technologist,  assuming  they  have 
the  necessary  qualifications,  by 
temporarily  "reassigning"  the 
technologist's  duties. 

(Comment  449).  Another  comment 
suggested  that  the  QC  technologist 
should  report  directly  to  the  lead 
interpreting  physician  rather  than  to  the 
medical  physicist 

FDA  notes  that  the  regulations  permit 
the  facility  to  decide  for  itself  what  lines 
of  communication  to  the  lead 
interpreting  physician  should  be 
estaUisbed.  The  agency  believes  that 
this  flexibility  should  be  retained. 

(Comment  450).  Another  comment 
suiggested  that  all  mammographers 
should  be  trained  in  all  QC  tests  and 
procedures. 

Prom  the  context  of  the  comment,  it 
;  clear  that  the  author  was  using  the 


term  "mammographer"  to  refer  to 
technologists  doing  mammography,  and 
not,  as  is  becoming  increasingly 
common,  to  interpreting  physicians 
interpreting  mammography.  Section 
900.12(aK2)(ii)(A)  does  require  such 
training  as  part  of  initial  training  for 

technologists  who  will  begin  performing 
mammography  after  the  final 
regxilations  become  effective.  Training 
in  these  areas  could  also  be  used  to 
fulfill  initial  requirements  under  the 
interim  regulations,  so  many 
technologists  presently  doing 
mammography  will  have  had  this 
training.  Although  FDA  encourages,  all 
radiotogic  technologists  currently 
practicing  to  include  such  training  as 
part  of  their  continuing  education,  the 
agency  does  not  believe  that  the  benefits 
of  retroactively  requiring  all  present 
technologists  to  receive  this  training 
would  outweigh  the  costs. 

(Comment  451).  A  final  comment 
suggested  that  adequate  time  should  be 
allotted  for  the  quality  assiuance/QC 
duties. 

FDA  fully  agrees  with  this  comment 
but  does  not  believe  that  this  kind  of 
commitment  can  be  codified  through  a 
regulation.  The  agency  also  notes  ^t 
the  amount  of  time  ncwded  will  vary 
significantly,  in  view  of  the  difiierent 
situations  in  different  facilities  and  the 
difCsring  abilities  of  the  individual  QC 
tedmologists.  As  discussed  in 
coiuiection  with  earlier  sections.  FDA 
believes  that  owners,  operators,  and 
managers  will  have  new  incentives  to 
ensure  that  quality  assurance  programs 
are  properly  implemented  and  that 
these  programs  meet  the  Federal 
standards  with  which  all  facilities  must 
comply. 

g.  Quality  asgtuance  records 
(§900.12(dX2)) 

The  provisions  of  this  paragraph  have 
been  significantly  changed  from  the 
proposal.  The  proposal  required  that  the 
bdlity  have  a  quality  assurance  manual 
covering  the  procedures  to  be  used  in 
meeting  the  requirements  of  §  900.12(e) 
and  (f).  The  manual  was  to  be  readily 
available  to  all  staff  members  and 
documentation  that  it  was  read  and 
approved  by  the  lead  interpreting 
physician  and  the  medical  physicist  was 
required.  A  list  of  individuals  assigned 
quality  assurance  responsibilities  and 
details  of  their  assignments  was  also  to 
be  available  to  all  staff  members. 
Records  were  to  be  kept  showing  that 
these  individuals  were  qualified  for 
their  assigned  duties.  Records  were  also 
to  be  kept  showing  the  data  obiaiited 
during  monitoring  of  the  fKility 
perfonnance.  the  anal3rsis  of  the 
monitoring  data,  the  problems  detected 
and  corrective  actions  carried  out  and 


the  effectiveness  of  the  corrective 
actions  in  resolving  the  problems.  The 
records  wen  to  be  kept  for  eech  test  for 
a  minimum  of  1  year  or  until  the  test 
had  been  performed  two  additional 
times  at  the  required  frequency, 
whichever  was  longer. 

In  response  to  comments  received,  as 
siunmahzed  below,  and  in  keeping  with 
the  FDA's  goal  of  less  prescriptive  and 
more  flexible  regulations,  this  paragraph 
has  been  greatly  simplified.  The  filial 
regulations  do  not  require  any 
description  of  the  procedures  to  be 
followed  in  performing  the  QC  tests  or 
a  list  of  the  individuals  with  quality 
assurance  responsibilities  and  their 
responsibilities.  The  proposal  reqtiiring 
records  documenting  the  qualifications 
of  these  individuals  to  perform  their 
duties  is  changed  to  simply  require  that 
records  be  kept  concerning  employee 
qualifications.  No  review,  revision,  or 
sign-off  of  the  manual  is  required  at  any 
frequency  but  there  is  a  general 
requirement  that  the  lead  inteipreting 
physician,  a  QC  technologist,  and  a 
medical  physicist  are  to  ensure  that 
records  are  maintained  and  updated. 
The  time  that  the  records  of  testing  and 
followup  acticHU  must  be  kept  has  been 
clarified  but  remains  essentially  the 
same. 

The  prop>osal  divided  the  provisions 
of  §  900.1 2(dK2)  into  four  paragraphs,  (i) 
through  (iv).  As  a  result  of  these 
changes,  paragraphs  are  no  longer 
needed  but  the  conunents  received  on 
the  proposed  four  paragraphs  will  be 
discussed,  following  the  general 
comments. 

h.  General  comments  on  quaiity 
assurance  records 

(Comment  452).  One  comment 
asserted  that  keeping  quality  assiuance 
records  was  an  uimecessary  burden  but 
did  not  suggest  an  alternative  means  by 
which  a  facility  could  demonstrate  that 
it  had  carried  out  the  quality  assurance 
tests  and  all  necessary  followup 
activities.  A  second  comment 
recommended  that  mammography 
facilities  be  required  to  retain  written 
specifications  in  a  standardized  format 
from  the  processor  manufacturer. 

FDA  cannot  accept  the  first  of  these 
comments  without  an  adequate 
alternative  to  keeping  records.  FDA 
agrees  there  would  be  value  in  processor 
manufacturers  providing  specifications 
in  a  standardized  format  but  believes  it 
would  be  premature  to  make  this  a 
requirement  The  agency's  {wevious 
attempts  to  encourage  the  provision  of 
processor  operating  characteristics  for 
diffsrent  types  of  film  showed  that  there 
are  significant  problems  to  be  solved, 
among  them  the  voy  large  number  of 


poasible  combinations  of  film, 
chranistry.  and  prooeasors. 

i.  Records  to  be  kept  (proptmed 
§900.12(dK2m  m  and  (iH)) 

(Comment  453).  A  few  comments 
were  received  on  the  records  to  be  kept 
Three  comments  opposed  the  change 
from  requiriBg  the  use  of  the  ACR 
manual  to  allowing  the  use  of  whatever 
manual  best  fits  the  facility's  needs. 

FDA  believes  that  the  increased 
flexibility  provided  by  allowing  tbe  use 
of  manuals  other  than  the  ACR  nuMm^ly 
is  desirable  because  it  permits  facilhies 
to  more  rapidly  adjust  their  pwyiiia  to 
incorporate  improvements  in  quality 
assurance  procediues  or  new  techniques 
for  new  terhnoiogy.  When  a  manual  is 
specified  in  regulations,  the  regulations 
may  have  to  be  amended  to  facilitate  use 
of  even  a  new  edition  of  that  manual,  let 
■kme  an  improved  nmnnal  from  ■twithffr 
source.  To  increase  flexibility  even 
further,  in  the  final  rule  FDA  has 
dn^ped  the  use  of  the  word  "manual" 
altogether  because  it  seemed  to  inmly  a 
certain  format  Facilities  will  nowee 
able  to  keep  the  required  records  in  any 
suitable  format 

(Comment  454).  A  number  of 
comments  recommended  additioii  of 
items  to  the  list  of  those  required  to  be 
kept  Six  comments  BiimyisiiNl  addiis 
technique  charts  to  the  required  recoids. 
while  a  seventh  soggected  ^AAin^ 
documents  related  to  the  medical 
outcomes  audit  propam.  Another 
comment  stated  that  documentation  far 
darkroom  rltwrning^  screens,  and  view 
boxes  should  not  be  eliminated 

NMQAAC  members  pomted  out  tl»«* 
there  was  already  a  requirement  in  the 
ACR  manuals,  iduch  wrace  incorpmated 
into  the  interim  regulations  by 
refarence.  that  a  technique  chart  be 
available.  Although  thate  was  some 
difierence  of  opinion,  NMQAAC  seemed 
to  support  retaining  a  requiienmit  far 
keeping  a  terhniqiiie  diart  with  the 
equipment  l>ut  not  necessarily  in  the 
manual.  With  respect  to  the  quality 
assurance  manual  in  general,  the  view 
of  NMQAAC  seemed  to  be  that  elements 
required  in  the  final  regulations  were 
"key"  or  "basic''  to  the  success  of  a 
quality  aasurance  program.  At  least  one 
Nlt^AAC  member  expressed 
reservations  about  the  detail  required 
aiul  would  have  prefaued  to  limit  die 
regulation  to  a  gananl  requirement  that 
there  be  a  quality  assurance  manuaL 
However,  both  this  moniWr  »nH  a 
second  member  raoogniaed  that 
enforcement  by  inspectors  would  be 
difficult  without  more  detailed 
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>  notes  that  documentatioo  of 
facility  rlnanliness  activitias  is  required 
in  S  900.12(eXll).  Tbe  list  of  otfaar 


records  that  must  be  kept,  altbou^  not 
necessarily  in  a  "manual,"  has  been 
revised  as  discussed  previously. 

(Comment  455).  Cnher  issues  that 
drew  anumb«'  of  comments  were  who 
should  sign  off  on  the  nmmf*!  anH  how 
often  shcHild  review,  revision,  and  sign- 
off  take  piece.  Nine  comments 
supported  having  the  QC  technologist 
sign-off  in  addition  to  the  leed 
interpreting  physician  and 
mammogr^ihy  medical  phyaidst  A 
tenth  comment  would  limit  the 
physicist  sign-off  to  only  those  items 
related  to  his  or  her  responsibility. 
Three  commoits  stated  thet  the  review, 
revision,  and  sign-off  should  occurat 
least  annually.  NMQAAC  supported 
both  adding  the  QC  technologist  to  &e 
sign-off  list  and  the  omual  review, 
revisiiHi.  and  sign-ofL 

FDA  has  replaoed  the  requirement  far 
a  formal  sign-off  with  a  general 
statement  that  the  lead  interpreting 
physician,  QC  techntriogist  aiul  medical 
physician  should  ensure  that  tbe 
specified  records  are  kept 

(Qmunent  456).  Another  comment 
stated  that  qualifications  of  the 
individuals  asaignad  lesponsifailities  in 
the  QC  piogEun  should  be  kept  on 
record  only  if  those  individuals  are  not 
listed  in  the  facilit3r's  appUcatian 
(presumably  bx  accreditation). 

FDA  disagrees  with  this  raMnim»pt 
The  accreditrtian  bodies  do  not  dtock 
tbe  qualifications  of  persoimel  to 
perform  quality  assurance  tasks  during 
the  aocreditMion  prooeaa. 

Proposed  §  900.12(d)(2Xii).  which 
required  diet  a  fist  be  kept  of  the 
individuala  with  quality  assurance 
assignments  and  their  assignments, 
drew  only  one  comment  llie  comment 
supported  the  list  but  urged  that  the 
requirement  be  clarified  so  it  wm  net 
ctmstrued  to  mean  that  only  the  listed 
individuals  could  carry  out  the  duties. 
As  discussed  above.  FDA  hM  eliminated 
this  proposed  requiroment 

The  only  commeat  on  the  propoaal  far 
keeping  records  of  qualificrtiaas  of 
quality  assurance  persormel. 
$  900.12(dK2Miii).  suggested  that  tboee 
records  should  he  kept  indefinitdy.  As 
discussed  above.  FDA  hes  reworded  the 
requirement  sli^tly.  Requirements  for 
leoord  retenticm  are  diacncMd  below. 

}.  Mon/toni^  pei^innance  (propoeed 
§900.12(dK2)(i^)) 

As  proposed,  this  jnovisian  would 
have  required  facilities  to  maintain 
recoids  releted  to  "»*^itf?ring  of  their 
facility's  performance  fat  1  year  or  until 
the  tests  has  been  perfarmed  two 
additiaaal  times  at  the  required 
frequency,  whichever  was  hngar. 

(Comment  457).  One  oomment  staled 
that  the  words  "for  a  minimimi  of  i 


year"  should  be  replaced  with  "from 
inspection-to-inspection"  because 
inspections  may  not  occur  precisely  at 
annual  intervals.  FDA  has  dianged  the 
wonting  to  "until  the  next  annual 
inflection  has  been  oampleted  and  FDA 
has  determined  the  facility  is  in 
ixHnpliance  with  the  quality  assurance 
requirements."  This  change  addresses 
concerns  raised  by  this  comment  and 
clarifies  that  an  inspection  includes  the 
faUowup  and  the  actual  visit  to  the 
facility. 

5.  Qua/i(yAaBunij)OB— fimunoMnf 
(§90(kl3(e)) 

The  primazy  putpoee  of  tbe 
equipment  espects  of  dka  quality 
assurmce  program  is  to  prevent 
problems  with  equifmiant  or  detect  end 
conect  problems  bedfbre  they  can  have  a 
significant  effect  on  clinical  image 
quality.  In  order  to  echieve  this 
obfetUva,  the  pa»fru  manr*  paremetars  of 
the  equipment  must  be  tasted  at 
^qm^wiate  frequancias.  tbe  test  resu&B 
most  be  analyaed  prompdy  to  deteniine 
if  die  perfacmance  of  the  equipment  is 
satisfartury.  and  any  identified  probiem 
must  be  corrected  as  soon  as  pTtiHt 
Followup  tests  nuist  also  be  oomloctsd 
to  deteanine  whether  the  conective 
actions  were  efbctive  and  adequate. 
Requirements  for  the  types  of 
equipment  tests  to  be  pwfatineii  aid  far 
the  neceeseiy  iollowiqi  actions  ware 
proposed  in  S  900.12(e).  These 
requirements  have  generally  been 
reteined  in  the  final  rule.  However,  on 
the  besis  of  a  mimhar  ai  vehuitkB 
comments  the  agency  received  in 
lasponae  to  its  proposals.  son» 
revisions  to  the  pn^toaal  have  been 
made.  Many  of  die  revisions  have  been 
made  after  discussions  with  NMQAAC 
In  addition,  tests  far  tadi^on  output 
and  decompression  have  been  added  to 
die  anniial  QC  tests  as  §  900.12(eX5Mx)  • 
and  (xi).  The  ection  limits  fior  thne  testa 
were  proposed  as  equipment 
specifications  in  S  90ai2(b). 

a.  General  cnmmimta  on  eguipment 
quality  assurance 

In  the  preamble  to  the  proposal  (81  PR 
14912).  FDA  qndfically  raqueeted 
comments  on  the  value  of  a  simple  daily 
total  system  test  beeed  upon  the 
evahi^tion  of  the  optical  density  and 
artifacts  on  an  imageof  aunifann 
phantom.  The  agency  believed  that  the 
total  S3fstem  test,  when  pecfanned  in 
rnnjiinrtion  with  tlai  |eiM  eaaui 
perfanaance  test  set  forth  in 
S  900.12(e)(1).  would  ensure  the  overril 
qnattty  of  X-cay  machine  and  frwsui 
pel  6a  inance  and  of  the  fihns  produued. 
This  test  would  only  takes  a  few 
minutes  to  petfarm  and  records  of  tfaa 
test  would  enable  a  medical  physidstto 
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quickly  detect  the  source  of  a  problem 
when  it  occurs. 

(Comment  458).  A  large  ntmiber  of 
comments  opposed  the  idea  of  such  a 
test  Several  of  these  coounents, 
however,  confused  this  test  with  the 
•  alternative  phantom  testing  identified 
earlier  as  a  possible  basis  for 
performance-based  standards  (See  61  FR 
14660).  Some  members  of  NMQAAC 
also  opposed  this  test.  The  agency  also 
received  a  number  of  comments 
supporting  this  test.  Several  comments 
agreed  that  more  frequent  phantom 
testing  in  conjunction  with  daily 
procewor  testing  is  important 

In  Tiaw  of  the  mixed  comments,  FDA 
concluded  that  it  should  not  require  the 
test  until  it  gathers  additional  data  on  its 
usefulness.  However,  FDA  strongly 
encourages  facilities  to  test  their 
machines  as  frequenUy  as  possible, 
either  by  a  phantom  evaluation  or  by  the 
total  system  test 

A  number  of  comments  requested  that 
FDA  provide  a  detailed  description  of 
•11 QC  test  procedures.  Several 
comments  wanted  FDA  to  refarence 
ACR  QC  manual,  while  some  comments 
considered  the  proposed  Quality 
Assurance-Equipment  requinmients  to 
be  appropriate. 

FDA  notes  diat  §  900.12(eXl)  through 
(eXS)  lists  the  minimum  performance 
tests  to  be  conducted  on  screen-film 
systems  and  their  required  frequency. 
Action  limits  for  the  tests  are  also 
specified.  The  agency  has  refrained  from 
providing  extensive  detailed 
requirements  or  prescriptive 
descriptions  of  test  procedures,  as  some 
comments  recommended,  in  order  to 
provide  facilities  with  the  flexibility  to 
use  their  own  judgment  as  to  what 
testing  methods  best  enable  them  to 
meet  the  required  criteria.  FDA  has  also 
decided  not  to  base  its  QC  reqiurements 
on  a  single  manual  and,  thereJFbre,  no 
such  manual  has  been  referenced.  In 
addition.  NMQAAC  has  advised  FDA 
that  the  ACR  manuals  were  intended  to 
be  used  as  guidelines,  not  in  a 
prescriptive  manner.  A  facility  may 
V  consult  any  appropriate  manual  on 
agency  guidance  to  meet  the 
requirements  in  §  900.12(e)(1)  through 
(eK5). 

(Comment  459).  One  comment  stated 
that  some  of  the  tests  should  be  more 
rigorous.  The  comment  further 
questioned  why  a  monthly  visual 
checklist  was  not  included. 

While  conducting  regular  visual 
checks  of  the  equipment  is  a  desirable 
practice,  it  is  not  an  action  that  can  be 
omfirmed  from  test  data.  Therefore,  the 
agency  has  decided  to  encourage  this 
and  similar  desirable  practices  through 


educational  means  instead  of  making 
them  regulatory  requirements. 

(Comment  460).  Another  comment 
stated  that  FDA  should  only  issue  more 
stringent  requirements  if  their  benefits 
clearly  exceed  their  costs. 

FDA  agrees  with  this  comment  and 
believes  that  the  tests  it  has  required 
meet  this  criterion. 

(Comment  461).  One  comment  stated 
that  niunerous  paragraphs  refer  to  films, 
optical  densities,  and  processors, 
without  limiting  the  requirements  to 
any  specific  modality. 

FDA  notes  that  the  initial  words  in 
each  paragraph  from  $  900.12(e)(1)  to 
(e)(5)  are  "Facilities  with  screen-films 
shall*  *  *,"  making  it  clear  what 
modality  is  refarred  to. 

(Comment  462).  Another  comment 
maintained  that  FDA  should  require 
proper  QC  tests  for  stereotactic  units. 
One  comment  stated  that  the  quality 
assurance  standards  should  include  a 
requirement  to  use  a  digital 
manunography  evaliiation  phantom 
developed  by  the  author's  company  that 
has  been  designed  specifically  for  QC  of 
digital  machines  for  stereotactic  biopsy. 

mterventional  mammography  is 
presenUy  exempt  from  the  MQSA 
reqidrements  for  reasons  discussed  in 
response  to  the  commmts  on  the 
definition  of  mammography  in 
§  900.2(y).  The  agency  is  in  the  process 
of  developing  qiiality  standards  for 
interventiomd  mammography  and  these 
will  include  QC  tests.  QC  tests  for  other 
mammographic  modalities  have  been 
addressed  in  §900. 12(e)(6). 

(Comment  463).  Another  comment 
stated  that  FDA  should  provide  its 
inspectors  with  more  latitude  to  accept 
variations  from  regular  inspection 
procedures,  if  the  physicist  can 
adequately  explain  the  rationale  for  the 
deviations  and  demonstrate  how  the 
standard  is  mat  From  the  context,  the 
agency  assiimes  that  the  author  of  the 
comment  is  actually  reforring  to  survey 
procedures  rather  than  inspection 
procediues. 

FDA  has  instructed  inspectors  to 
discuss  variations  with  QC  personnel  or 
medical  physicists  available  in  tha 
facility  during  Lospection.  In  some 
cases,  the  inspectors,  after  receiving 
satisfactmy  explanations  for  variances 
in  test  procedures,  have  refrained  from 
giving  citations  or  withdrawn  citations 
initially  given  to  the  facility  during 
inspection.  However,  because  it  is 
essential  that  the  evaluations  of  facility 
conformance  with  the  quality  standards 
be  consistent  nationwide,  the  latitude 
provided  to  in^Mctors  necessarily  has 
to  be  limited.  Moreover,  those  wishing 
to  use  alternatives  to  the  requirements 
of  the  regidations  who  can  demonstrate 


that  their  alternative  provides  assurance 
of  quality  mammography  equal  to  the 
regulatory  requirement,  may  do  so  in 
accordance  wdth  §900.18. 

(Comment  464).  A  few  comments 
urged  FDA  to  require  testing  with  all 
cassettes  wherever  that  is  appropriate. 

In  the  proposed  reg\ilations,  the 
agency  proposed  that  screen  8{>eed 
uniformity  of  all  cassettes  in  the  facility 
be  tested.  In  the  final  regulations,  FDA 
added  that  artifiKt  evaluations  should 
be  pOTformed  with  all  cassettes  in  the 
facility.  The  agency  also  considered 
requiring  performance  of  the  phantom 
image  quality  test  with  all  sizes  of  image 
receptors.  However,  when  FDA  staff 
members  carried  out  phantom  image 
evaluations  using  two  different  image 
receptor  and  cassette  sizes  with  five 
diffinent  mammography  machines,  no 
diSerence  was  seen  in  the  phantom 
image  scores  when  results  with  larger 
image  receptors  were  compared  to  those 
with  smaller.  NMQAAC  strongly 
advided  FDA  not  to  require  weekly 
phantom  testing  for  all  image  receptor 
sizes  because  the  members  do  not 
believe  that  phantom  image  quality  is 
affected  by  receptor  size.  NMQAAC 
pointed  out  that  the  ACR  manual  did 
not  recommend  phantom  image 
evaluation  with  large  image  receptor 
sizes.  Based  on  all  this  information,  the 
agency  concluded  that  facilities  should 
not  be  required  to  conduct  phantom 
image  quality  tests  with  all  available 
sizes  of  image  receptors. 

b.  Daily  QC  tests — scnen-film  system 

(§900.12(eXl)) 

The  only  daily  tests  required  under 
the  final  regulations  are  those  that 
ensure  adequate  processor  performance 
by  assessing  base  plus  fog  density,  mid 
density,  and  density  difference,  using 
mammography  films  used  clinically  at 
the  facility. 

(Comment  465).  Five  comments  stated 
that  there  should  be  a  TnaTrimnm  limit 
betMreen  time  of  exposure  and  time  of 
processing.  NMQAAC  discussed  this 
issue  in  connection  with  requirements 
for  mobile  units,  for  which  image 
degradation  due  to  delayed  processing 
is  a  particular  concern.  The  committee 
concluded  that,  in  general,  this  was  not 
a  significant  enough  problem  to  require 
a  rcq^ulatory  requirement  and  FDA 
accepted  this  position. 

(Comment  466).  Ten  comments 
suggested  the  word  "examinations" 
should  be  replaced  with  "films"  and  the 
word  "performed"  with  "processed." 
The  agency  agrees  with  these  comments 
and  has  made  such  changes  in  the  final 
regulations. 

One  comment  suggested  adding  the 
words  "and  evaluate"  after  "shall 
perfomL." 
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FDA  notes  that  §  900.12(eH8) 
generally  defines  tests  for  which  tha 
evaluation  of  test  results  (and  corrective 
actions)  must  be  performed  before 
further  examinations  are  conducted. 
The  processor  tests  are  among  them. 
(Comment  467).  Several  comments 
suggested  that  the  last  few  words  in 
§900.12(eK8)(u).  "ofnoless*  *  •1.2 
CH),  [optical  density]"  should  be 
deleted.  These  comments  stated  that  in 
some  cases,  the  step  averages  may  turn 
out  to  be  lower,  for  example  1.05,  and 
that  should  be  acceptable  if  the  next 
higher  step  shows  a  substantially  higher 
OD,  such  as  1.4.  Another  comment 
ofEared  a  similar  argument,  noting  th^it 
the  proposed  rules  would  not  allow  the 
use  of  modern  high  gradient 
mammography  films  where  the  change 
in  optical  density  between  adjacent 
steps  in  this  density  range  can  be  as 
hidbi  as  0.7. 

FDA  agrees  with  these  comments  and 
has  deleted  "of  no  less  *  •  •1.2  0D" 
in§900.12(e)(8Kii). 

(Comment  468).  Ctee  comment  stated 
that  QC  measures  should  be  in  place  for 
densitometry  and  sensitometry 
equipment 

FDA  requires  all  sensitometers  and 
densitometers  its  inspectors  use  to  be 
properly  calibrated.  If  FDA  inspectors 
detect  problems  in  the  processor 
performance,  the  facility  will  have  to 
identify  the  cause.  If  the  cause  turns  out 
to  be  related  to  inadequate  performance 
of  the  facility's  sensitometry  or 
densitometry  equipment,  the  efibrt 
required  to  determine  the  nature  of  the 
problem  will  give  the  facility  sufficient 
incentive  to  take  actions  to  avoid  a 
recurrence  Mrithout  the  need  for  a 
regulatory  requirement 

(Comment  469).  Three  comments 
asserted  that  the  ±  0.15  OD  action  limits 
for  mid-density  and  density  difference 
were  too  restrictive  as  proposed  and 
requested  changing  this  limit  to  allow  a 
wider  range. 

Under  me  interim  regulations, 
facilities  have  been  required  to  comply 
with  this  limit  and  the  inspection  data 
reveal  that  most  facilities  are  able  to  do 
so.  The  i^ency  does  not  find  that  there 
is  adequate  reason  for  rhnnging  this 
limit  in  the  final  regulation. 

(Comment  470).  One  comment  stated 
that  a  guidance  document  should  be 
published  to  provide  a  clear  explanation 
df  the  scientific  basis  for  establishing  an 
H&D  curve  and  the  importance  of 
parameters  taken  from  this  curve  to 
monitor  trends  in  processor  QC. 

FDA  believes  that  this  is  a  widely 
accepted  practice  and  the  most  effactive 
procedure  that  is  ourenUy  available. 
Sufficient  materials  providing  the  type 
of  guidance  requested  already  exist 


c.  Weekly  QC  tests— screen-film 
system  (§  900.  J  2(eX2}) 

In  the  proposal,  the  image  quality  test 
using  a  phantom  approved  by  FDA, 
whidi  was  required  monthly  by  the 
interim  regulations,  was  made  a  weekly 
test 

(Comment  471).  Twenty  comments 
opposed  changing  the  phantom  testing 
from  monthly  to  weekly,  arguing  that 
the  additional  cost  of  performing 
phantom  image  evaluation  weekly 
would  be  burdensome  to  many 
facilities.  However,  a  larger  number  of 
comments  supported  this  change,  many 
indicating  that  their  fiKdlity  already 
performs  phantom  tests  weekly. 

FDA  is  convinced  by  the  experiraice 
of  the  facilities  that  have  been 
performing  phantom  image  evaluation 
at  a  higher  frequency  that  the  test 
should  be  performed  weekly.  The 
agency  believes  that  the  benefit 
outweighs  a  slight  increase  in  coats.  As 
noted  in  the  preamble  to  the  propoaal, 
if  the  daily  total  system  test  had  been 
required,  returning  the  required 
frequency  of  the  image  quality  test  to 
monthly  could  have  been  justified. 
However,  because  FDA  is  not  mandating 
the  total  system  test  at  this  time,  it  is 
essential  that  all  facilities  perform 
weekly  phantom  image  evaluation  as  an 
overall  assessment  of  all  aspects  of  the 
imaging  chain. 

(Comment  472).  Some  comments 
su^ested  changing  "image  contrast"  to 
"density  difference"  and  "assess  density 
difference"  to  "assess  image  contrast"  in 
§900.12(eK2)(iv). 

The  agency  agrees  with  these 
comments  and  has  revised  the  wording. 
(Comment  473).  One  comment  stated 
that  the  density  difference  betwem  the 
background  and  the  test  object  needs  to 
be  defined.  The  comment  further  stated 
that  there  is  presmtly  confusion  over 
the  ACR  recommendation  for  a  density 
difference  of  0.40  at  28  kVp. 

FDA  notes  that,  with  the  changes 
made  as  stiggested  by  the  previous 
comments,  it  is  clear  that  the  density 
diffarence  is  measured  between  the 
background  and  a  test  object  added  to 
the  phantom  to  assess  the  image 
contrast.  The  agency  has  determined 
that  the  regulations  should  not  specify 
a  number  for  the  operating  level  for  this 
density  difference,  specify  the  test 
objects,  or  prescribe  any  technique 
factore  to  achieve  the  desired  operating 
level,  because  all  these  variables  may 
change  with  future  changes  in 
technology.  However,  FDA  considen  it 
important  that  facilities  make  sure  that 
the  measured  density  does  not  vary  by 
more  than  ±  0.05  from  the  established ' 
operating  level. 


(Comment  474).  Several  comments 
considered  the  requirement  of  a 
minimum  1.20  optical  densify  (OD)  at 
,    the  center  of  a  phantom  image  to  be 
high  and  believed  that  many  facilities 
will  not  be  able  to  meet  that  standard. 
One  comment  stated  that  higher  OD  is 
achieved  at  the  expense  of  patient  dose. 
Some  comments  considered  1.20  OD  too 
low.  One  comment  recommended  that 
there  be  an  upper  limit  of  OD.  Another 
comment  stated  that  OD  within  ±  0.20 
is  reasonable  if  the  film  manufacturer's 
tolerance  is  better  than  0.3  OD  from 
batch  to  batch. 

FDA  believes  that  proper  OD  is  vital 
to  the  eariy  detection  of  micro 
calcifications  and,  with  the  advent  of 
new  mammography  screen-film 
systems,  an  OD  of  1.2  with  a  variation 
of  no  more  than  15  percent  can  be 
achieved  if  the  processon  and  the  units 
perform  properly.  NMQAAC  also 
advised  FDA  to  require  that  the  film  OD 
at  the  center  of  the  phantom  image  be 
no  less  than  1.2  for  the  purposes  of  this 
test  The  agency,  however,  believes  that 
a  requirement  for  an  upper  limit  <m  OD 
may  hinder  any  future  development  of 
mammography  screen-film  systons. 
Therefore,  the  agency  will  retain 
$900.12(eK2)(i)  and  (U)  as  proposed. 

(Comment  475).  One  comment  steted 
that  the  point  of  the  image  qualify  test 
is  to  determine  constancy;  therefore,  it 
was  unnecessary  to  mandate  the 
measuring  position  of  optical  densify  as 
the  center  of  the  image,  as  long  as  tha 
same  location  is  measured  eac^  time. 
The  intention  of  this  requirement  is 
that  the  OD  be  measured  at  the  same 
location  of  the  phantom  image  each 
time,  as  the  comment  suggested.  The 
agency  believes  that  the  center  of  the 
phantom  image  is  a  reasonable  and  easy 
place  to  locate  such  measurements. 
Further,  it  is  not  advisable  to  measure 
OD  too  far  away  frt>m  the  center  towards 
the  anode  side  of  the  phantom  image  in 
ordw  to  avoid  a  decrease  in  densify  due 
to  the  heel  effiect  This  could  lead  to  a 
failure  to  meet  the  ^  1.2  OD  reqiiiranott 
when  it  might  have  been  met  if 
measured  at  the  center  of  the  same 
phantom  image. 

(Comment  476).  One  comment 
recommended  that  §  9O0.12(e)(2)(iv),  the 
phantom  image  contrast  requirement,  be 
deleted  because  daily  film  sensitometry 
already  measures  this  parameter. 

FDA  disagrees.  The  daily 
sensitometry  test  only  uses  light  that 
simulates  the  screen  phosphor 
luminescence.  However,  emitted  light 
due  to  X-ray  induced  fluorescence  from 
the  screen  phosphors  is  different  both  in 
spectral  dependence  and  in  intensify 
from  the  light  output  from  the  currently 
available  sensitometry  equipment  It  is 
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very  important  that  contrast  is  evaluated 
when  the  film  is  exposed  by  the  emitted 
light  from  the  actual  screen  phosphors, 
induced  by  the  X-ray  beam.  For  this 
roaaen.  the  daily  film  sensitometry  test 
cannot  replace  this  test  of  image 
contrast 

(Comment  477).  Several  commaita 
noted  that  the  current  phantoms  are  not 
tissue  equivalent  and  recommended  that 
FDA  specify  only  one  type  of  phantom 
and  minimiiTn  acceptable  performance 
criteria.  A  related  comment  urged  FDA 
to  provide  guidance  to  establish  the 
adequacy  erf  image  quality.  Another 
comment  requested  specification  of  the 
test  ob)ect  and  measurement  conditions 
ior  phantom  evaluation. 

FDA  has  re£tained  from  specifying 
phantom  or  test  object  t3rpe. 
performance  criteria,  or  scoring 
methodology  in  order  not  to  inhibit 
future  advances  in  phantom  technology. 
The  agency  continues  to  believe  that 
accreditation  bodies  should  establish 
phantom  specifications  and  related 
perfionnance  criteria.  However,  as  part 
of  its  responsibilities  for  accreditation 
body  approval  and  oversight,  FDA  will 
examine  each  body's  phantom 
specification  and  performance 
requirements,  which  will  have  to  be 
substantially  the  same  among  the 
difierent  accreditation  bodies. 

d.  Quarterly  QC  tests  (§  900.12(e)(3)) 
Two  QC  tests  were  required  to  be 

perfumed  quarterly  in  the  proposal. 
These  were  a  test  of  the  fixer  retention 
in  film  and  the  repeat  analysis. 

e.  Fixer  retention  in  film 

(§900.12(eX3Ki)) 

This  test  determines  the  quantity  of 
residtial  fixer  in  processed  film,  which 
is  an  indicator  of  insufficient  washing. 
InaufBcient  washing  may  have  a 
considerable  adverse  e&^ct  on  image 
quality. 

(Comment  478).  One  comment 
believed  that  the  fixer  retention  test 
should  be  a  semiannual  test 

FDA  notes  that  qiiart«'ly  performance 
was  recommended  by  the  ACR  manuals 
and  required  under  the  interim 
regulations.  The  agency  believes  that  it 
is  generally  accepted  that  fiKilities 
should  peiform  this  test  quarterly  and 
has  retained  the  frequency  requirement 
of  this  test  as  proposed. 

L  Repmt  anafysis  (§900.12(eX3)(U)) 

Facilities  must  pwform  this  test 
quarterly  with  repeated  and  rejected 
films.  If  the  repeat  or  reject  rate, 
calcidated  as  a  percentage  of  the  total 
films  included  in  the  analysis,  changes 
by  more  than  2  percentage  points  from 
the  rate  determined  the  [Hevious 
quarter,  the  cause  of  the  change  must  be 
identified.  (For  example,  if  the  repeat 
rate  the  previous  quarter  was  4  percent 


and  diis  quarter  it  is  7  paR»nt,  the  cause 
of  the  chuige  must  be  identified.  If  the 
repeat  rate  this  quarter  is  6  piercent,  no 
further  action  is  needed.) 

(Comment  479).  A  few  comments 
suggested  changing  "repeat"  to  "reject." 
One  comment  stated  that  it  might  be 
more  appropriate  to  simply  refer  to 
repeat  rate  change,  rather  than  repeat  or 
reject  rate  change. 

FDA  believes  that  while  the  repeat 
rate  is  perhaps  the  better  indicator  of 
unnecessary  radiation  exposure  m  the 
facility,  the  reject  rate  gives  a  better 
picture  of  the  image  qiiality  situation. 
Both  rates  give  useful  infonnation  and 
should  be  calculated. 

(Comment  480).  Some  comments 
recommended  that  FDA  define  repeat 
and  reject  to  ensure  that  all  but 
nonclinical  films  are  analyzed.  Several 
comments  recreated  FDA  to  clarify  that 
films  repeated  to  correct  positioning 
should  be  included  in  the  repeat 
analysis.  FDA  believes  that  it  is  current 
practice  that  all  repeated  films  are 
included  in  the  repeat  analyus, 
regardless  of  the  cause  of  such  repeats, 
and  so  a  regulation  mandating  this 
practice  is  not  needed. 

Other  comments  expressed  opinions 
on  the  moat  desirable  frequency  of  the 
repeat  analysis.  One  comment  suggested 
that  all  repeats  be  evaluated  and 
corrective  action  be  taken  when 
possible.  Several  comments 
recommended  monthly  repeat  analysis 
and  stated  that  this  test  would  be  less 
useful  if  it  were  done  quarterly.  Another 
comment  urged  monthly  repeat  analysis 
with  400  films.  Anothw  stated  that  the 
current  method  of  repeat  analysis  every 
3  months  was  sufficient. 

FDA  believes  that  low  voltmie 
f"fi<iti^»  would  not  have  sufficient 
numben  to  conduct  a  meaningfuT 
analysis  if  the  required  frequency  ia 
increased.  Similariy,  if  the  minimum 
number  of  films  is  s^  too  high,  the  time 
period  reqiiired  to  collect  them  in  a  low 
volume  Eacilify  will  be  so  great  that 
problons  could  go  vmdetected  for  a 
significant  period  of  time.  FDA. 
therefore,  has  left  the  required 
frequency  as  quarterly  and  has  not 
specified  a  minimum  number  of  films  to 
be  included  in  the  analysis.  The  agency 
notes  that  nothing  in  the  regulations 
would  preclude  a  high  volume  facility 
from  performing  the  analysis  at  an 
increased  frequency  and  with  as  many 
films  as  it  wi^ed. 

(Comment  481).  Several  comments 
urged  FDA  to  include  an  acceptable 
limit  of  repeat  rate  in  the  regulationa. 
some  suggesting  that  it  be  2  to  5  percent 
Two  conunents  vranted  FDA  to  require 
corrective  action  to  lownir  the  observed 
repeat  rate. 


FDA  again  notes  that,  while  moat  of 
these  cpnunents  referred  to  "repeat" 
analysis,  an  analysis  of  both  the 
repeated  and  the  rejected  films  is 
required.  In  response  to  these 
comments.  FDA  observes  that  it  has 
long  been  recognized  that  the  parameter 
with  the  greatest  impact  on  the  repeat  or 
reject  rate  is  the  subjective  opinion  of 
the  physicians  doing  the  Interpreting  as 
to  what  is  acceptable.  As  noted  in  the 
preamble  to  the  proposal  (see  61 FR 
14860),  the  repeat  or  reject  rate  could  be 
reduced  by  a  facility  through  acceptance 
of  loww  quality  films.  Any  range  or 
irmTriinnm  value  for  repeat  or  reject  rate 
that  was  established  as  acceptable 
through  a  regulation  thus  could  quickly 
be  rendered  meaningless  as  an  indicator 
of  acceptable  facility  performance  by 
such  action.  Consequently,  the  agency 
believes  that,  while  it  is  important  to 
keep  the  repeat  or  reject  rate  low,  it  is 
more  important  and  useful  to  assess  the 
cause  of  any  change  (increase  or 
decrease)  in  the  repeat  or  reject  rate 
from  the  previously  determined  value. 
Therefore,  the  agency  has  retained  the 
proposed  requirement  that  the  cause  of 
a  variance  of  more  than  2  percent  from 
the  value  previously  determined  must 
be  properly  assessed  and  rectxded. 

In  looking  for  the  cause  of  the  change, 
the  agency  strongly  advises  facilities  to 
assess  all  the  factora  that  can  affact 
repeat  or  reject  rate.  These  can  include 
personnel  ability  and  preferences, 
changes  in  personnel,  or  variance  in 
machines,  processore,  films,  or 
chemistry  performance. 

(Comment  482).  Some  comments 
asked  why  a  decrease  of  2  percent 
requires  action. 

FDA  notes,  that  while  it  may  appear 
that  a  decrease  in  repeat  or  reject  rate  ia 
a  desired  goal  and  should  not  require 
further  assessments  of  the  results,  this  is 
not  necessarily  so.  For  example,  if  a 
facility  added  a  mobile  unit  to  its 
operations,  the  interpreting  physician 
might  fael  a  subtle  pressure  to  interpret 
films  taken  with  that  unit  that  he  or  she 
might  normally  reject  becaiise  of  the 
greater  difficulty  in  scheduling  repeat 
examinations  at  mobile  units.  This 
practice  could  lead  to  a  reduction  in  the 
repeat  or  reject  rate  that  does  not 
necessarily  indicate  an  improvement  in 
quality.  Therefore,  the  agency  believes 
that  the  cause  of  either  an  increase  or  • 
decrease  of  more  than  2  percent  from  * 
the  value  previously  calcidated  must  be 
determined  and  any  corrective  actions 
should  be  recorded  and  assessed. 

(Comment  483).  A  few  comments 
stated  that  repeat  analysis  for  each 
technologist  should  be  evaluated  and 
followup  studies  should  be 
standardized.  One  comment  wanted 
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such  analysis  perfonned  for  each 
machine  used  in  the  facility. 

The  agency  supports  the  idea  that 
analysis  of  the  repeat  rate  for  each 
technologist,  radiologist,  and/ot 
machine  can  be  valuid>le.  However, 
many  fadlities  with  a  sufficient  volume 
lor  a  meaningful  analysis  of  their  total 
operation  would  not  have  a  sufficient 
volume  for  meaningful  analysis  of  each 
technologist,  interpreting  physician,  or 
machine.  For  this  reason.  FDA  does  not 
believe  that  a  s^Mrate  analjrsia  for  each 
technologist,  interpreting  physician,  and 
machine  should  be  a  regulatory 
requirement  However,  the  agency 
recommends  that  each  facility  consider 
whether  such  analysis  would  be  useful 
in  its  particular  situation. 

{Comment  484).  One  comment  urged 
FDA  to  provide  more  guidance,  either  in 
•-guidance  document  or  by  reference  to 
the  ACR  QC  Manuals,  as  to  criteria  for 
repeat  and  reject  rate  evaluation  and 
ctnrective  action.  Another  comment 
stated  that  this  sectron  needs  to  be 
elaborated  to  specify  the  frequency  at 
which  this  test  needs  to  be  performed 
both  for  large  and  small  volume 
facilities,  guidelines  about  whether  the 
analysis  should  be  site-  or  technologist- 
specific,  and  acceptable  repeat  or  reject 
ntas.  FDA  notes  that  it  has  provided 
guidance  fur  establishing  an  eSsctive 
repeat  and  reject  analysis  program  in  the 
past  and  may  provide  additicmal 
information  in  the  future.  However,  die 
agency  believes  that,  as  repeat  or  retake 
analysis  haa  been  an  established 
procedure  in  radiology  for  20  yean  or 
more,  abundant  guidance  is  also 
available  from  other  sources.  As  stated 
previously,  the  agency  in  the  fin^il 
regulation  will  not  reference  any 
manual  in  order  to  provide  the  QC 
technologists  and  the  medical  physicists 
with  flexibility  to  design  their  own 
analysis,  recording,  and  corrective 
action  procedures. 

g.  Sani-annual  QC  tests 
(§9O0.12(eX4)) 

Tbe  proposal  included  requirements 
for  semiannual  tests  of  darkroom  fog. 
screen-film  contact,  and  compression. 

The  test  of  darkroom  fog  in 
§900.12(eX4Xi)  is  intended  to  be 
performed  to  identify  light  sources  in 
the  darkroom  that  can  cause  significant 
mammographic  film  fogging. 

(Comment  485).  One  comment 
supported  §  900.12(eH4Hi)  as  written. 
The  comment  further  stated  that 
retaining  the  paragraph  as  proposed 
would  eliminate  variables  for  inspecton 
when  performing  this  test  Several 
comments  urged  that  certain  test 
conditions  be  required,  such  as:  "Cury 
out  the  test  under  clinical  conditions, 
with  or  without  the  safelight;"  "use 


previotisly  sensitized  film;"  or  "place 
the  test  film  on  the  counter  top  or  on  the 
processor  faed  tray  (if  not  covered), 
whichever  is  cloaer  to  a  safe  light  that 
remains  on  when  the  film  enters  the 
processor."  Several  oth^  comments 
recommended  adding  words  such  aa 
"emulsion  side  up"  or  "where  the 
mammography  film  is  usually  handled" 
at  specified  points  in  the  requirement 

After  discussions  with  NMQAAC, 
FDA  concluded  that  the  comments  did 
not  provide  a  basis  for  ATnimHing  the 
provision.  The  agency  has  retained 
S  900.12(eK4Mi)  as  proposed,  except  that 
the  words  "emulsion  side  up"  have 
been  added  for  clarification.  The  agency 
will  provide  infonnation  on  test 
procedures,  as  some  comments 
requested,  separately.  Each  facility  can 
design  its  own  procedures  to  meet  the 
genoaUy  accepted  faatuies  oima 
adequate  darkroom  fog  test 

(Comment  486).  A  number  irf 
comments  suggested  leqiiiring  the 
darkroom  fog  teat  after  any  change  in 
the  darkroom  that  could  rasuk  in  an 
increase  in  the  amount  of  fog. 

FDA  agrees  that  many  rhang—  in  tiie 
darkroom  could  prodnce  darkroom  fog 
but  it  also  believes  th^  it  is  difficult  to 
specify  which  changes  yill  lead  to 
increased  film  fogging.  The  agency  has 
left  it  to  the  judgment  of  the  facility  as 
to  which  changes  may  lead  to  increased 
film  fogging  and  thus  wanant  an 
additional  darkroom  fog  test 

(Comment  487).  One  comment 
recommended  that  the  acceptable  value 
of  darkroom  fog  be  raiaed  to  0.10  OD 
and  believed  that  60  percent  of  facilities 
will  not  be  aUe  to  pesa  the  teat  as 
written. 

FDA  does  not  agree  diet  the  majority 
of  CKilltieB  wiU  not  be  able  to  meet  the 
raquiied  acceptable  levd  of  dark  room 
fogging  within  0.05  OD.  This 
reipiiiement  is  currendy  in  ^bct  undra* 
the  interim  regulatiaos  and  the  agency's 
inspection  data  indicate  that  most 

farilitift*  T«  in  /■«MiipHATi#>«»  with  this 

reqniiemenL 

(Comment  488).  One  comment  urged 
FDA  to  raqnire  a  cleariy  written 
procedure  that  ensures  that  the 
dariaoom  tests  are  performed  using 
mammography  films. 

The  agency  considers  this  a  good 
practice  and  recommends  that  fKilities 
adap*.  such  procedures.  However,  FDA 
does  not  believe  that  this  requires  a 
regidation. 

Theacieen-film  contact  test  in 
S900.12(eX4Kii)  is  intended  to  ensure 
diet  proper  contact  is  maintained 
between  die  screen  and  film  in  each 
cassette  used  in  the  facility  fm 
mammography. 


(Comment  489).  Several  comments 
noted  that  the  material  of  the  40  mesh 
screen  used  for  the  test  was  not 
specified  and  suggested  that  it  be  copper 
or  a  material  with  an  atomic  number 
similar  to  copper. 

FDA  agrees  with  these  comments  and 
has  spedfied  the  requirement  of  40 
mesh  copper  screen  in  the  final 

regulation.  It  has  also  clarified  that  all 
caaaettes  tised  in  the  fi^ility  for 
mammography  must  be  tested. 

(Comment  490).  Two  comments 
asserted  that  a  minimum  backgroimd 
density  needs  to  be  specified  for  the 
screen-film  contact  test,  wUh  one  of 
these  stating  that  it  shotdd  be  0.60  to 
0.85  so  that  the  films  are  not 
underexposed  leading  to  fslse  readings. 
One  comment  wanted  acceptance  levels 
to  be  preacribed  in  some  detail,  while 
another  comment  stated  that  additional 
information  was  needed  as  to  what 
constitutes  an  adequate  screen-film 
contact  test  result  Two  commenta 
suggested  the  following  criterion: 
"Areas  greeter  than  1  cm  are  not 
aoceptasle,  five  or  more  areas  less  than 
1  cm  are  acceptable." 

FDA  consioen  this  test  very 
important  A  40  mesh  copper  screen 
provides  adequate  resolution  and 
contrast  with  a  mammography  film 
when  exposed  to  a  proper  mnsity. 
However,  evaluations  of  these  test 
resuhs  can  be  subjective  and  cannot  be 
verified  against  a  quantffied  acceptance 
level.  Therefore,  the  agency  cannot 
prescribe  a  numerical  vahie  of 
acceptance  level  in  the  regulation,  as 
some  comments  suggested,  because  it 
would  not  be  reedify  enforceeble.  FDA 
notes,  however,  that  it  does  not  agree 
with  the  comment  that  stated  that  five 
or  mom  areas  of  poor  contact  with  a  size 
smaller  than  1  cm  are  acceptable.  The 
agency  intends  to  provide  further 
information  on  this  test  The  agency  alao 
notes  that  advice  is  also  availwle  in 
most  QC  manuals. 

Compression  testing  is  rsquirad  to 
ensure  that  a  mammographic  S3rstem 
provides  adequate  compressfon  and,  at 
the  same  time  that  the  equipment  does 
not  ^ow  dangerous  levels  of 
compression  to  be  applied.  In  the 
proposal,  FDA  requfred  the  compreasion 
device  to  meet  specifications  dewsibed 
in  §900.12(b)(12Xi)  and,  in  accordance 
with  §900.12(eX4Xiii).  to  be  tested 
semi-annually  to  see  if  the 
specifications  continue  to  be  met  After 
furthOT  consideration,  the  agency 
determined  that  in  the  final  rule  it 
would  be  more  appropriate  to  treat  die 
compression  forces  as  performance 
outcomes  rather  than  equipment 
specifications.  As  a  result,  the  standards 
for  the  amount  of  die  compression  fixce 


55942      Federal  Register  /  Vol.  62.  No.  208  /  Tuesday,  October  28.  1997  /  Rules  and  Regulations 


have  been  transferred  from  §  900.12(b) 
to  §900.1 2(e)(4)(iii).  The  comments 
received  on  this  aspect  of  proposed 
§  900.12(b)(12](i)  are  discussed  at  this 
point  with  the  related  comments 
received  on  §900.1 2(e)(4)(iii). 

(Comment  491).  A  number  of 
comments  stated  that  some  of  the 
characteristics  of  the  compression 
system  described  in  §  900.12(b)(12)(i} 
did  not  need  semiannual  QC  testing. 

FDA  agrees  with  these  comments  and, 
in  the  final  regulation  under 
§900.12(e)(4)(iii),  has  required  that  oidy 
the  compression  force  be  tested. 

Under  §  900.12(b)(12)(i)(c)  FDA 
proposed  that,  5  years  after  publication, 
the  compression  device  shall  provide  a 
maximum  compression  frtim  the  power 
drive  between  111  newtons  (25  pounds) 
and  200  newtons  (45  pounds). 

(Comment  492).  Several  comments 
urged  FDA  to  make  the  compression 
force  requirement  in  the  power  drive 
mode  effective  immediately,  not  5  years 
from  publication  as  proposisd.  On  die 
other  band,  one  comment  disagreed 
with  the  April  1996,  recommendation  of 
NMQAAC  that  the  proposed 
requirements  be  implemented  1  year 
after  the  publication  of  the  final  rules. 
One  manufacturer  stated  that  this 
requirament  would  affect  approximately 
2.000  of  their  units  in  the  field  and 
noted  that  it  would  be  impossible  to 
upgrade  many  of  these  units  to  the  full 
25  pounds.  Additionally,  the  retrofit  kit 
is  likely  to  be  very  expensive  and  not 
welcomed  by  users  who  find  a 
precompression  force  of  17  poimds 
adeqxiate  when  accompanied  with 
appropriate  manual  compression. 

Although  NMQAAC  did  recommend 
making  the  requirement  effective  1  year 
after  publication  at  its  April  1996 
meeting,  they  reversed  that  position  in 
January  1997  after  considering  the 
possible  cost  of  the  action.  The  agency 
has  thus  retained  in  the  final  rule  at 
§  900.12(e)(4)(iii),  the  requirement  of 
compression  force  in  power  drive  mode 
5  years  from  the  date  of  publication,  as 
proposed  in  §900.12(b)(12){i)(c). 

FuA,  however,  also  considers  it 
important  that  all  mammography 
machines  used  currently  provide 
adequate  compression  force.  Under  the 
interim  regulations,  fiscilities  are 
required  to  use  equipment  that  provides 
a  minimum  compression  of  111 
newtons.  The  agency  is  continuing  to 
require  this  minimum  compression 
force.  In  case  of  machines  whoe  such 
force  is  not  available  in  power  drive 
mode,  the  facilities  may  use  the  Tnami*! 
compression  to  attain  this  minimum 
compression  requirement.  However,  5 
years  after  the  publication  of  the  final 
rule,  all  merhinea  must  provide  a 


maximum  compression  force  in  power 
drive  mode  of  between  111  newtons  (25 
pounds)  and  200  newtons  (45  pounds). 

h.  Annual  QC  tests  (§  900.12(e)(5)) 

Section  900.12(e)(5)(i)  through  (xi) 
lists  a  number  of  tests  a  facility  must 
perform  annually.  Action  limits  for  the 
test  results  are  specified,  except  for  the 
system  artifocts  (§900.12(eK5)(ix))  and 
decompression  (§  900.12(e)(5)(xi))  tests; 
the  nature  of  these  do  not  allow  the 
agency  to  provide  any  quantified 
acceptance  level.  The  tests  described  in 
§900.12(e)(5)(i)  through  (ix)  were 
proposed  as  QC  tests.  The  tests  in 
§900.12(eH5)(i)(x)  and  (xi)  have  been 
moved  from  §  900.12(b)  of  the  proposal 
after  FDA  concluded  that  they  are  more 
performance  than  specification  oriented 
and,  therefore,  are  more  appropriately 
located  in  §  900.12(e)  in  the  equipment 
quality  assurance  section  of  the  final 
regulation. 

[Comment  493).  One  comment  stated 
that  the  regulation  should  require  these 
tests  to  be  done  by  a  qualified  medical 
physicist.  FDA  notes  that  this 
requirement  already  appears  at 
§  900.12(eK9),  whidi  requires  that  these 
tests  be  done  as  part  of  the  facility 
survey  and  further  requires  that  the 
survey  be  performed  by  a  qualified 
medical  physidjt. 

Two  comments  questioned  why  the 
proposed  requirements  under 
§900.12(e)(5)  established  testing  limits 
difierent  from  those  used  by  the 
accreditation  body.  The  comments 
claimed  ti^.at  these  "discrepancies"  will 
hinder  comp  liance.  FDA  believes  that 
the  authors  of  these  comments  are 
mistaken.  The  agency  assumes  that  by 
"testing  limits,"  the  comments  are 
referring  to  action  limits.  FDA  notes  that 
the  action  limiU  of  §  900.12(eM5)  are  the 
same  as  those  in  the  ACR  manuals,  and 
thus,  the  same  as  those  the  facilities  and 
the  accreditation  bodies  are  using  under 
the  interim  regulations. 

The  automatic  exposure  control  (AEC) 
test  in  §900.12(e)(5)(i)  measures  several 
parameters  of  the  AEC  system. 

The  first  action  limit  specified  for  the 
AEC  is  that  it  shall  be  capable  of 
maintaining  the  film  optical  density 
within  ±  0.30  of  the  mean  optical 
density  as  the  phantom  thickness  and 
kVp  are  varied  in  §900.1 2(e)(5XiXA). 

(Comment  494).  Some  comments 
wanted  a  definition  of  "Meen  Optical 
Density." 

FDA  notes  that  such  a  definition  was 
provided  in  §900.2(w)  of  the  proposal, 
now  §  900.2(ee)  in  the  final  regulation. 

(Comment  495).  Other  comments 
asked  FDA  to  specify  the  type  of 
phantom  needed  for  this  test  or  asked  if 
the  same  phantom  used  for  the  ima§e 
quality  test  is  required.  A  related 


comment  stated  that  the  test  blocks  used 
by  the  physicists  should  be  specified  to 
be  15  X  15  mm  homogeneous  material, 
in  order  to  ensure  an  even  scatter 
pattern  or  distribution  that  would  not  be 
affected  by  the  position  of  the  AEC  and 
inhomogeneous  scatter.  The  comment 
suggested  that  phantoms  made  up  of 
either  acrylic  or  BR12  can  be  used. 
Another  comment  wanted  the  test 
details  and  acceptance  levels  to  be 
prescribed. 

The  agency  requires  the  thickness  of 
the  phantom  to  be  varied  frxim  2  to  6 
cm.  These  thicknesses  are  currently 
required  under  the  interim  regulation 
and  the  facilities  may  use  any 
homogeneous  material  of  appropriate 
thicknesses  that  will  provide  a  film  OD 
of  no  less  than  1.2  at  the  center  of  the 
image.  The  agency  has  previously 
discussed  its  rationale  for  not  providing 
detailed  test  procedures. 

(Comment  496).  One  comment 
requested  FDA  to  clarify  whether  testing 
is  required  with  all  available 
thicknesses  and  kVp's.  FDA  has 
changed  the  wording  in  the  final 
regulation  to  clarify  that  AEC  tracking  is 
required  only  for  phantom  thickness 
varied  over  a  range  of  2  to  6  cm  and  for 
kVp's  varied  appropriately  for  such 
thicknesses  over  the  kVp  range  used 
clinically. 

Proposed  §900.12(e)(5)(i)(C) 
established  an  alternative  to  proposed 
§900.12(e)(5)(i)(A)  by  allowing  the 
development  of  a  technique  chart  of 
kVp  and  density  control  settings  to 
ensure  that  the  film  optical  density 
requirements  of  §  900.12(e)(5)(i)(A} 
would  be  met  in  cases  where  it  could 
not  be  done  directly  by  AEC. 

(Comment  497).  Two  comments  stated 
that  a  technique  chart  should  be 
required  for  all  machines  under  all 
situations.  Two  others  stated  that  the 
proposal  created  a  loophole  for  the  AEC 
equipment  specification  requirements 
proposed  in  §900.12(b)(15Kvii)(A).  One 
comment  asked  if  a  technique  chart 
would  be  acceptable  in  the  year  2000 
when  all  machines  are  expected  to  meet 
the  ±  0.3  OD  variance  requirement.  One 
conunent  suggested  eliminating  the 
option  of  using  a  technique  chart 

The  agency  nas  combined  the 
provision  permitting  the  use  of  a 
technique  chart  with  $900.12(e)(5)(iHA) 
in  the  final  rule.  After  consideration  of 
the  comments,  FDA  has  decided  to 
permit  the  use  of  a  technique  chart  to 
meet  the  ±  0.3  OD  variance  requirement 
only  for  5  years  after  the  publication  of 
the  final  regulation.  After  5  years,  the 
AEC  equipment  must  meet  the  ±  0.30 
OD  variance  requirement  directly. 

FDA  has  moved  a  provision  proposed 
as  an  equipment  requirement  in 
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§900.12(b)(lS)(vii)(B)  to  the  quality 
assurance  paragraph  as 
§900.12(e)(5)(iHB).  As  explained  earUer, 
the  move  was  made  because  *hi» 

[>rovision  was  more  appropriately 
ocated  with  the  QC  performance  tests 
than  with  the  equipment  specifications. 
This  provision  requires,  eSiective  5  years 
from  the  publication  of  this  regulation, 
that  the  film  optical  density  be 
maintained  within  ±  0.15  of  the  mean 
optical  density  at  the  appropriate  kVp- 
thickness  combination.  Use  of  the 
technique  chart  to  compensate  for 
inadequacies  in  the  AEC  will  no  longer 
be  permitted  after  that  date. 

(Comment  498).  In  response  to  the 
original  proposal  in 
§g00.12(bKl5)(vii)(B),  one  comment 
requested  that  FDA  clarify  whetber 
compensation  steps  using  a  technique 
chart  will  be  allowed.  The  comment 
also  stated  that  ±  0.15  OD  criteria  can 
not  be  met  if  the  film  manufacturers 
allow  0.3  OD  variation  from  one  fitm 
batch  no  another. 

As  noted  in  the  previous  paragraph, 
FDA  will  permit  the  use  of  a  technique 
chart  to  compensate  for  inadequacies  in 
the  AEC  Cor  5  yeers  after  the  publication 
of  the  final  rule;  after  that  time  the 
technique  chart  can  no  longer  be  used 
as  an  aid  in  maintaining  the  film  optical 
density  within  ±  0.15  of  the  mean 
optical  density  at  the  appropriate  kVp- 
thickness  combination.  The  agency  also 
advises  facilities  to  use  films  from  the 
same  batch  so  that  film  variability,  if 
any,  is  not  introduced  while  testing  AEC 
pmformance.  Because  film  variability 
can  be  eliminated  as  a  source  of  bias  in 
the  AEC  performance  test,  there  is  no 
fustification  for  increasing  the  AEC 
actions  limit  to  ±  0.30  OD  because  diet 
would  simply  mean  that  the  facility 
would  have  to  contend  with  variability 
of  ±  0.30  from  the  film  and  another  ± 
0.30  from  the  AEC 

(Comment  499).  Two  comments  stated 
that  the  proposed  requirement  was  too 
lenient,  while  two  omers  believed  that 
it  was  too  restrictive.  Three  comments 
supported  the  proposed  requirement 

FDA  believes,  after  discussion  with 
NMQAAC,  that  it  is  reasonable  to 
require  that  the  ±  0.15  OD  limit  be  met 
by  all  units  5  years  after  publication  of 
the  final  rule.  The  agency  believes  that 
the  cost  to  meet  this  requirement  will  be 
minimized  by  the  fact  that,  by  the  end 
of  this  period,  many  of  the  units  unable 
to  meet  die  ±  0.15  OD  requirement  will 
have  been  replaced  by  facilities  on  their 
normal  replacement  schedules.  The 
agency  does  not  believe  it  has  any  basis 
to  require  a  tighter  Umit  than  ±  0.15  OD. 

Section  900.12(e)(5Ki)(C)  (proposed 
§900.12(e)(5)(i)(B))  proposed  diat  the 
opoating  OD  be  no  less  than  1.20. 


(Comment  500).  Several  comments 
suggested  deletir^  the  word 
"operating."  One  comment  requested 
the  definition  of  "Operating  OD." 

FDA  agrees  that  the  wora  operating 
should  be  deleted.  This  requirement  is 
now  moved  to  §  900.12(e)(5)(i)(C)  in  the 
final  rule. 

One  comment  urged  FDA  to  require  a 
mean  optical  density  of  at  least  1.3  OD. 
FDA  notes  that  the  regulation  allows 
facilities  to  use  a  higher  film  OD  if  they 
believe  that  will  make  the  test  a  better 
indicator  of  the  ability  to  detect  micro- 
calcifications  and  will  aid  in  improving 
image  quality.  However,  the  agency 
does  not  consider  it  necessary  at  this 
time  to  require  any  higher  OD.  The 
agency  also  notes  that  NMQAAC 
advised  FDA  to  retain  the  1.2  OD 
requirement  as  proposed. 

the  annual  test  in  §  900.12(e)(5Hii) 
tracks  the  kilovoltage  accuracy  and 
reproducibility. 

(Comment  501).  A  large  number  of 
comments  stated  that  kVp  accuracy 
should  be  within  5  percent  inittwi^<^  of 
theproposed  ±  10  percent 

Tne  agency  is  persuaded  by  these 
comments  and  has  made  the  change  in 
the  final  regulation. 

(Comment  502).  One  comment 
questioned  the  justificadon  of  a  very 
tight  coefficient  of  variation  for  the  kVp 
reproducibility. 

FDA  believes  that  the  coefficient  of 
variation  of  a  given  set  of  kilovoltage 
measurements  should  be  less  than  0.02, 
as  was  proposed.  This  is  the  standard 
presendy  required  under  the  interim 
regulations  and  most  facilities  are 
currendy  in  compliance  with  it;  there  is 
no  justification  for  relaxing  the 
standard,  either  from  the  point  of  view 
of  public  hedth  or  a  cost  consideration. 

(Comment  503).  Several  public 
comments  and  a  member  of  I>A(QAAC 
expressed  concern  that  one  widely  used 
kVp  testing  instrument  does  not  read 
below  23  kV,  while  kilovoltage  settings 
as  low  as  21  or  22  kVp  are  sometime 
used.  A  few  comments  suggested 
requiring  kVp  testing  at  two  clinical 
setting  values.  One  comment  stated  that 
§900.12(e)(5)(u)(B),  as  «mtten,  could  be 
interpreted  to  mean  kVp  reproducibility 
should  be  measured  from  25  to  30  kVp 
in  0.5  kVp  increments.  Another 
comment  stated  that  it  should  be 
acceptable  to  test  kVp  reproducibility  in 
just  one  setting  withfri  the  clinical 
range. 

In  response  to  these  comments,  FDA 
has  revised  the  final  regulation  to 
require  that  the  lowest  kVp  at  which 
accuracy  be  tested  is  the  lowest  clinical 
used  kVp  that  can  be  meesured  by  a  kVp 
test  device.  The  agency,  however, 
disagrees  with  the  comments  that 


recommend  testing  kVp  at  one  or  two 
clinical  settings  only.  n)A  considers  it 
important  to  test  kVp  accuracy  at  least 
at  die  highest  and  lowest  measurable 
clinically  used  values,  and  at  the 
facility's  most  commonly  used  clinical 
kVp.  The  agency,  however,  has 
modified  the  regulation  to  require  that 
the  coefficient  of  variation  of 
reproducibility  be  determined  at  the 
most  commonly  used  kVp  only. 

One  comment  claimed  that  the  kVp 
accuracy  requirement  should  be 
checked  with  all  focal  spots.  The  agency 
has  no  reason  to  believe  this  is 
necessary. 

The  focal  spot  condition  (proposed  as 
system  resolution)  test  in 
S  900.12(e)(5)(iii)  was  proposed  to 
evaluate  the  performance  of  the 
mammography  unit  by  assessing  the 
resolution  capability  of  the  system. 

(Comment  504-505).  A  few  comments 
stated  that  some  mammography 
machines  could  not  meet  the  proposed 
resolution  requirement  even  thoi^  the 
focal  spot  size  was  adequate.  One 
cmnment  maintained  that  the  line  pair 
resolution  requirement  was  too 
restrictive.  A  member  of  NMQAAC 
stated  that,  in  magnification 
mammography,  the  resolution 
raquir«n«it  would  be  difficult  to  meet 
These  comments  suggested  that  the 
focal  spot  size  measurement  be  added  as 
an  alternative  requirement,  as  is  the 
current  practice  under  the  interim 
r^iulation.  Two  other  comments  also 
uiged  FDA  to  continue  to  permit  focal 
spot  dimension  measurements  as  part  of 
acceptance  tests  for  mammography 
equipment  evaluation.  One  comment 
supported  replacing  focal  spot 
measurement  with  performance  related 
specifications  of  system  resolution. 

USA  considered  the  immediate 
economic  impact  on  facilities  of  meeting 
the  resoiutkHiTBquirement  as  proposed 
and  decided  to  permit  continimd  use  of 
the  focal  spot  s^  meesurement  as  an 
alternative  to  the  measurement  of 
sjrstem  resolution  for  a  period  of  5  years 
from  the  publication  of  the  final 
regulation.  During  this  period,  fiftcilities 
may  evaluate  the  condition  of  the 
mammography  unit  by  determining 
either  the  system  resolution.  propcMed 
as  §900.12(eH5)(iii)  (new 
§  900.12(e)(iii)(5)(A)),  or  die  focal  spot 
dimensions  as  described  in 
§900.12(e)(5)(iii)(B).  The  agency 
believes  that  by  the  end  of  this  period, 
when  the  regulation  will  require  the 
evaluation  of  system  resolution  only, 
many  of  the  units  unable  to  pass  the 
system  resolution  test  wiU  have  been 
replaced  by  the  facilify  on  its  normal 
replacement  schedide. 
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The  agency  believes  the  benefits  of 
assessing  overall  performance  of  the 
system  through  use  of  the  system 
rasoiutioD  test  justify  their  transition. 
NMQAAC  also  advised  FDA  to  require 
the  system  resolution  test. 

(Comment  506).  One  comment 
suggested  that  FDA  should  only  require 
that  the  resolution  shall  be  sufficient  so 
that  the  system  can  detect  micro- 
calcifications  of  300  (im  and  greater 
sizes. 

FDA  notes  that  available  scientific 
data  indicate  that  50  ^m  resolution  is 
necessary  in  manunography  imaging  for 
early  and  proper  detection  of  micro- 
calcdfications.  This  is  equivalent  to 
about  10  cycles  (IpVnun  resolution 
when  the  bar  pattern  is  used.  The 
agency  believes  that  all  new  equipment 
meets  this  requirement  as  proposed. 
Under  the  interim  regulation,  this 
criterion  is  already  being  met  by  the 
Cacilities  which  chose  to  evaluate  focal 
spots  by  assessing  system  resolution. 
Further,  NMQAAC  advised  FDA  to 
adopt  such  a  requirement  in  the  final 
regulation.  For  these  reasons,  the  agency 
did  not  accept  the  conunent 

(Comment  507).  A  member  of 
NMQAAC  advised  FDA  that  the  units 
should  be  specified  in  SI  units  and 
suggested  using  "ycles/nun"  in  place  of 
"ine  pairs/mm."  One  comment  stated 
that  the  height  of  the  line-pair  test 
pattern  above  the  image  receptor  must 
be  specified  in  association  with  the 
resolution  limits  and  suggested  that  the 
height  should  be  4.5  cm.  Other 
comments  requested  clarification  of 
■  "parallel"  and  "perpendicular"  to  the 
axis  in  terms  of  the  bars  of  a  test  pattern 
whose  orientation  was  being  described. 
Three  comments  urged  that  test 
specifications  be  included  in  the 
regulations. 

In  response  to  these  comments,  FDA 
has  added  a  new  §900.12(e)(5)(iu)(A)  to 
speciiy  that  the  high  contrast  resolution 
bar  patterns  must  be  placed  4.5  cm 
above  the  breast  support  sur&ce  and  be 
oriented  parallel  and  perpendicular  to 
the  anode-cathode  axis.  FDA  has  also 
introduced  cycles/mm  as  the  primary 
unit 

(Comment  508).  One  comment  asked 
at  what  magnification  the  system  is 
required  to  resolve  11  and  13  Ip/mm. 
Another  comment  suggested  that  the 
tests  should  be  performed  at  all 
magnifications  used.  Two  comments 
urged  FDA  to  require  focal  spot 
assessment  >   '  all  focal  spot  size.s.  One 
conunent  suggested  that  the  system 
resolution  should  be  tested  with  the  grid 
in  use.  One  comment  suggested  that  the 
grid  should  not  be  in  the  JTm^ng  chain 
during  magnification. 


FDA  reiterates  that  5  years  from  the 
date  of  publication  of  the  final  riile,  all 
facilities  must  perform  the  system 
resolution  test  annually  and  must  meet 
the  requirements  specified  in 
§gO0.12(e)(5)(iii)(A)(l).  both  in  contact 
mode  and  in  all  magnification 
mammography  modes  used  in  the 
facility.  The  agency  believes  that  if  a 
i™»f?hin«  can  meet  the  requirements 
using  the  large  focal  spot  size  used  in 
contact  mode,  it  will  meet  the 
requirements  using  the  small  focal  spot 
size  also.  The  agency  also  believes  that 
the  resolution  test  must  be  conducted 
under  the  normal  operating  condition, 
that  is,  for  contact  mammography  the 
resolution  assessment  must  be 
performed  with  the  grid  in  place 
whereas  for  magnification 
mammography,  the  grids  shoidd  be 
removed.  The  agency  intends  to  provide 
more  discussion  about  these  procediues 
in  educational  documents. 

(Comment  509).  Two  comments  stated 
that  the  line-pair  minimum  should  be 
increased. 

FDA  believes  that  the  present  values 
are  generally  accepted  as  representing 
the  best  cost/benefit  compromise. 

(Comment  510).  One  comment 
recommended  requiring  a  monthly 
phantom  test  with  indicators  of  what 
should  be  expected  in  resolution 
capabilities  at  a  given  magnification  to 
ensure  adequate  performance  between 
physicist  surveys.  The  comment  also 
recommended  that  the  system 
resolution  in  magiufication  mode  be 
monitored  to  determine  whether  it 
diminishes  with  time. 

Although  it  encourages  fiKdlities  to 
carry  out  this  type  of  performance-based 
study,  FDA  does  not  believe  there  is 
adequate  evidence  to  show  that  these 
additional  tests  would  produce  benefits 
that  outweigh  the  costs  facilities  would 
incur  in  performing  them.  Therefore,  at 
this  time,  the  agency  is  not  including 
them  in  the  regulation. 

The  beam  quality  and  half-value  layer 
(HVL)  paragraph  as  proposed  in 
§  900.12(e)(5)(iv),  required  the  HVL  to 
meet  the  specifications  provided  in 
§  900.12(b)(ll).  Two  comments  stated 
that  the  exact  specifications  should  be 
included  under  §  900.12(e)(5)(iv),  rather 
than  merely  by  reference.  Two 
comments  suggested  that  the  upper  HVL 
limits  described  in  the  1994  ACR  QC 
Manual  should  cdso  be  included  and 
that  HVL  limits  should  be  specified  for 
other  tarset  filti  t  combinations. 

In  the  final  rule,  FDA  has  specified 
HVL  requirements  only  in 
§900.12(eM5)(iv).  The  specifications  for 
kVp's  in  the  mammographic  range  are 
provided  in  a  tabulated  form.  Values  not 
shown  in  the  table  may  be  determined 


by  linear  interpolation  or  extrapolation. 
NMQAAC  members  were  imable  to 
reach  a  consensus  on  the  value  of 
having  an  upper  limit  of  HVL  or  on 
what  the  upper  limit  should  be.  FDA 
views  this  as  an  indication  that  there  is 
a  general  lack  of  consensus  on  this  topic 
in  the  mammography  community  and, 
therefore,  the  agency  has  decided  not  to 
include  any  upper  limit  in  the 
regulation. 

The  breast  entrance  exposure  and 
AEC  reproducibility  paragraph,  as 
proposed  in  §900.12(eK5Kv), 
established  the  action  limit  for  the 
coefficient  of  variation  of  these  two 
variables  at  0.05. 

(Comment  511).  Three  comments 
suggested  deleting  the  breast  entrance 
exposure  requirement,  while  another 
considered  it  to  be  an  eqxiipment 
standard.  This  last  comment  further 
stated  that  lack  of  AEC  reproducibility 
will  be  identified  by  other  QC  tests  and 
the  phantom  image.  Another  comment 
inquired  whether  it  was  the  intent  of  the 
provision  to  require  fiacilities  to 
calculate  exposure  reproducibility  for 
data  points  consisting  of  mR  divided  by 
mAs.  or  to  separately  measure  the 
reproducibility  of  exposure  and  mAs. 

FDA  believes  that  this  test  must  be 
performed  at  least  annually  and  that  the 
coefficient  of  variation  must  be 
calculated  for  both  exposure  and  mAs. 
If  a  unit  does  not  indicate  a  post- 
exposiire  mAs  value,  then  mAs  should 
be  obtained  by  a  secondary  method.  In 
accordance  witii  the  movement  towards 
the  use  of  SI  units  discussed  in 
coimection  with  the  new  definition  of 
air  kerma  (§  900.2(d)),  the  agency  has 
also  introduced  air  kerma  as  the  primary 
quantity  to  be  measured  in  this  test. 
Breast  entrance  exposure  remains  as  an 
alternative  quantity. 

The  dosimetry  test  in 
S900.12(e)(5)(vi)  determines  the  mean 
glandular  dose  delivered  during  a  single 
cranio-caudal  view  using  an  FDA 
approved  phantom  simulating  a 
standard  breast.  When  the  mean 
glandular  dose  exceeds  3.0  mGy. 
corrective  action  is  required. 

(Comment  512).  A  number  of 
comments  were  received  on  the 
specifications  for  the  phantom  to  be 
used  in  performing  this  test.  Some 
comments  stated  that  most  facilities  are 
using  phantoms  simulating  a  4.5  cm 
breast  and  it  would  not  be  cost  effective 
to  change  to  phantoms  simulating  a  4.2 
cm  breast.  One  comment  suggested  that 
FDA  should  recognize  that  most 
technique  charts  are  set  using  whole 
number  thicknesses,  arguing  that  4.0  cm 
is  probably  the  most  reasonable.  One 
comment  stated  that  ACR  phantoms  are 
not  tissue  equivalent  phantoms. 
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Another  comment  stated  that,  to  date, 
most  dose  data  had  been  set  using  the 
RMI  accreditation  phantom.  The 
conunent  questioned  its  actual  tissue 
equivalence  and  furthw  stated  that  dose 
standards  should  be  set  using  a 
phantom  that  correlates  as  closely  as 
possible  to  actual  thickness. 

In  the  (Meunble  to  the  proposal  (61  FR 
14912),  FDA  solicited  comments  about 
actual  thickness  thatthe  existing 
phantoms  simulate.  FDA  did  not  receive 
enough  evidence  in  response  to  this 
question  to  convince  the  agency  that  the 
existing  phantoms  simulate  a  4.0  cm 
compressed  breast  more  closely  than 
diey  simulate  a  4.2  cm  comprmsed 
beast,  which  is  the  figure  cuireatly 
used.  The  agency,  thenrefbre,  continues 
to  require  that  the  dose  shoidd  be 
detennined  under  the  assumption  that 
the  phantom  simulates  a  4.2  cm 
compressed  breast  and  that  the 
technique  factors  should  be  chosen 
accordingly.  FDA  did  not  propose,  nor 
has  it  required  in  the  final  rules,  any 
change  in  the  phantoms  currently  being 
used.  As  stated  earlier,  the  agency 
believes  that  accreditation  bodies 
should  establish  phantom  specifications 
and  related  performance  criteria.  In  the 
futme,  if  better  tissue  equivalent 
phantoms  are  available  to  simulate  a 
difbrent  compressed  breast  thirlrrwws 
that  can  change  dose  calndations 
significanUy.  the  agency  will  revise  the 
thickness  requirement  for  average  dose 
calculaticm.  FDA  also  notes  diat  a 
change  from  4.2  cm  to  4.0  in  thinlrryHMf 
does  not  residt  in  a  significant  change 
in  the  calcidated  dose. 

(Comment  513).  One  comment  stated 
that  calculation  of  the  mtrance  dose  to 
the  phantom  is  not  necessary  if  kVp. 
HVL,  and  mAs  for  the  exposure  are 
within  limits.  Another  comment  stated 
diat,  because  die  existing  image  quality 
phantom  simulates  a  4.2  cm  compressed 
breast,  not  4.5  cm,  the  dose  limit  could 
be  lowered.  One  comment  stated  that 
the  regulations  should  not  allow  any 
dose  less  than  0.8  mCy,  while  another 
comment  stated  that  there  is  no  reason 
for  accepting  300  mrad  as  a  maximum 
mean  glandular  dose  because,  even  at  25 
kVp.  the  tjrpical  mean  glanHiiUr  dose  is 
120-150  nind  (1.2-1.5  mGy).  This 
comment  recanmended  setting  the  doae 
limit  at  250  mrad  (2.5  mGy).  Another 
comment  recommended  that  FDA 
consider  lowering  the  patioit  dose 
requirements  to  that  of  the  State  of 
California  requirement 

FDA  strongly  believes  that  a  proper 
dose  calcuJation  at  least  once  a  year  fat 
each  unit  is  critical  far  public  health 
and  safety.  FDA  further  believes  that  die 
present  dbse  limit  of  3.0  mGy  provides 
adequate  protactioi  from  unnecessary 


radiation  and  does  not  want  to  change 
the  dose  limit  to  2.5  mGy  or  establish 
a  lower  limit  of  0.8  mGy,  in  order  to 
avoid  the  possibility  of  inhibiting  futuie 
advances  in  imaging  tedmology,  as 
discussed  in  the  preamble  to  the 
proposal  (61  FR  14912). 

(Conunent  514).  One  conunent 
suggested  that  die  phantom  kVp  and 
mAs  must  be  compared  to  the  average 
of  20  or  more  4.2  cm  rliniral  breast 
mammograms  to  ensure  that  the 
measured  glandular  dose  is  consistent 
with  patient  radiation  doses. 

In  response  to  this  comment,  the 
agency  notes  that  the  dose  must  be 
determined  with  technique  factors  and 
conditions  used  clinically  for  a  standard 
breast  The  agency  undmstands  that,  for 
some  facilities,  commonly  used 
technique  factors  may  be  slightly 
diflhrent  from  what  would  be  tat^hwig^i^ 
fKrtors  for  a  standard  size  breast  and 
therefore  diffarent  from  what  would  be 
used  for  the  available  phantom,  which 
simulates  a  standard  breast  However, 
the  agency  does  not  believe  that  dose 
will  vary  so  significantly  that  it  will 
exceed  the  required  limit  of  0.3  mGy  in 
cases  of  patients  with  non  standard 
breast  size,  as  long  as  the  mammography 
unit  is  capable  of  meeting  the  doae 
requirement  using^a  phantom 
simulating  a  standard  Ineast 

(Comment  515).  Two  comments  urged 
FDA  to  require  that  the  time  ot  exposure 
be  less  than  or  equal  to  2.5  seconds. 
FDA  did  not  accept  this  oqnment 
because  the  agnicy  believes  that  it  does 
not  have  enouq^  evidence  to  confirm 
that  2.5  sacondB  is  the  absolute 
maximum  exposure  time  needed  to 
cover  all  patient  sizes.  The  ^eney 
recommends  that  fiKilities  determine 
the  proper  exposure  time  for  their  needs 
through  consultation  with  the  m«Hiral 
physicists  and  the  equipment 
manufacturers. 

The  requirements  for  X-ray  field/light 
field/image  receptor/compression 
paddle  alignment  in  §  900.12(eH5Xvii) 
are  intended  to  ensure  that-  (1)  All 
systems  have  beam  limitation  devices 
that  prevent  the  patioits  from  receiving 
nrinoressary  radiation  dose,  permit 
imaging  of  the  critical  breast  tissue  neer 
the  chest  wall,  and  avoid  white  borders 
on  the  film;  (2)  if  a  light  field  is 
provided,  the  congruence  of  the  li^it 
fidd  with  the  X-ray  field  should  be  such 
that  the  sum  of  misalignments  on 
opposite  sides  between  X-ray  field  and 
U^t  field  is  within  2  percent  of  the  SID; 
and  (3)  the  alignment  of  the  edge  of  the 
comprassion  paddle  vrith  the  chest  wall 
edge  of  the  image  receptee  is  sufficient 
to  permit  pulling  the  breast  tissue  away 
from  the  chest  wall  for  imaging  and  to 
keep  the  shadow  ^  the  vertical  edge  of 


the  paddle  from  being  visible  on  the 
image.  The  test  also  ensures  that  die 
extension  of  the  edge  of  the  paddle  is 
within  1  percent  of  the  SID  so  that  the 
patient's  chest  is  not  pushed  away  from 
the  breast  support  su^fKa. 

(Conunent  516).  One  comment  stated 
Uiat  S  900.12(eK5Kvii)  should  include 
exact  specifications  rather  than  |ust  a 
reference  to  those  specifications  in 
§  900.12(bX5).  One  comment  argued  that 
confinement  of  the  X-ray  field  within 
the  image  receptor  cuts  off  useful  Wlm 
area  and  misses  some  of  tlie  breast 
tissue.  The  comment  further  suggested 
that  this  requirement  should  be  changed 
so  that  the  X-ray  field  can  extmd 
slightiy  beyond  the  edges  of  the  image 
receptor  in  order  to  make  full  use  of  the 
film  area  and  not  potentially  miss  any 
breast  tissue  that  is  overiying  the  im^e 
receptor,  and  to  bladcen  what  would  be 
an  otherwise  clear  border. 

In  the  final  r^ulation.  FDA  has 
moved  the  X-ray  field/light  field/image 
receptor/compression  peddle  alignmap^ 
spedfications  to  $900.12(eX5Xvii).  FDA 
notes  diat  $  1020.31(fX3),  which  die 
agency  referenced  in  the  proposal, 
allows  extension  beyond  the  chest  wall 
edge  of  the  image  receptra  by  as  much 
as  2  percent  of  the  SID  so  as  to  properly 
image  breast  tissue  on  the  chest  wall 
side.  In  die  final  rule,  the  agency  allows 
extension  of  the  X-ray  field  beyond  all 
edges  of  the  image  receptor  but  limitl 
this  extension  to  within  2  percent  of  the 
SID. 

(Comment  517).  Two  comments 
suggested  that  die  term  "image 
receptor"  should  be  defined.  In  the 
agency's  eeriier  discussion  of  the 
definitions,  the  agency  has  reforenced 
S  1020.31  as  providing  a  definition  of 
hum  receptor. 

(Comment  518).  One  comment  gMad 
that  the  requirement  for  a  light  field  in 
this  section  imposes  an  nnwartanted 
expense. 

FDA  notes  that  a  light  field  is  not 
required  but  if  one  is  present,  it  most 
meet  the  li^t  field-X-ray  field 
alinunent  requiieinent 

(Commsot  519).  One  comment  urged 
FDA  to  consider  relaxing  the 
requirement  for  the  alignmoit  of  the 
compression  paddle  and  the  breast 
support  surface.  One  comment 
questioned  whether  HmiHng  the 
extension  of  the  compression  paddle 
beyond  the  image  receptor  to  within  1 
percent  of  SID  is  achievable  in  all  units. 
Anothw  comment  suggested  that  this 
requirement  be  written  to  more 
accurately  reflect  the  need  to  extend 
pest  the  edge  of  the  image  receptor, 
although  by  no  more  diui  1  percent  of 
the  SID.  Three  comments  stated  that  it 
appeared  from  the  proposed  regulation 
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that  it  was  permissible  for  the 
compression  paddle  to  be  visualized  on 
the  mammography  film. 

FDA  believes  that  the  one  pwcent 
extension  limitadcm  can  be  achieved 
and  notes  that  the  cuirent  requirement 
under  tke  interim  regulations  is  one 
pevcMtt.  The  agency  has  also  clarified 
the  final  role  to  emphasize  that  the 
shadow  of  the  compression  paddle  shall 
not  be  visible  on  the  image. 

(Comment  520).  One-comment 
requested  clarification  on  whether  the 
lafarence  was  intended  to  be  with 
leaped  to  a  vertical  line  or  with  respect 
to  a  Una  connecting  the  focal  spot  and 
edge  of  the  image  receptor  when  the 
requirement  that  the  chest  %vall  edge  of 
the  compression  paddle  not  extend 
beyond  the  chest  waU  edge  of  the  image 
receptor  by  more  than  one  percent  of 
SID  is  being  met 

(Comment  521).  One  comment 
suggested  that  FDA  specify  whedier  this 
requirement  is  with  respect  to  the 
interior  sur&ce  of  the  paddle  or  the 
extraior  suzfKe.  The  comment, 
however,  ecknowledged  that  this  is  not 
an  important  issue  with  a  1  or  2  mm 
paddle  thickness. 

FDA  disagrees  with  comments  that 
suggest  including  all  these  details  in  the 
regulation.  However,  the  agency  wishes 
to  clarify  that  the  refsrence  is  the 
vettical  line  and  the  requirement  refisrs 
to  the  interior  sur£Ke  of  the  paddle. 

One  comment  stated  that  this 
requirement  should  be  met  with  all 
image  receptors.  FDA  notes  that  the 
regulation  as  written  requires  this  test  to 
be  poformed  Cor  all  full-field  aperture 
sixes  used  fm  beam  limitation  in  the 
facility;  this  will  ensure  that  all  image 
receptors  meet  the  requirement 

The  screen  speed  tmiformity  test,  as 
{Mopoeed  in  S900.12(eK5)(viii).  requires 
that  at  least  once  a  year,  each  Eacility 
must  ensure  the  consistency  of  the 
screen  speed  among  ail  cassettes  used  in 
the  facility  for  mammography.  The  same 
test  is  required  currently  at  the  seme 
frequency  imder  the  interim  regulation. 

(Comment  522).  One  comment  stated 
that  S  900.12(eH5Mviii)  did  not  allow  for 
slow  and  fast  screen  variations  due  to 
large  and  small  screens  having  difiiuent 
relative  speeds.  Another  comment 
suggested  that  the  maximum  optical 
density  difEsrence  should  bereduoed  to 
0.15. 

FDA  believes  that  the  difCnence 
I  Ifaeaoeen  speeds  of  all 
,  amaU  or  large,  should  be  such 
that  the  OO  variation  is  within  0.3  (m. 
The  agency,  however,  does  not  believe 
thet  Hgli>M«iiig  the  restriction  on  density 
diffareace  to  0.15  is  justified.  Members 
of  NlklQAAC  supported  this  view. 


One  comment  requested  FDA  to 
describe  the  test  procedure  to  be  used. 
As  discussed  earlier.  FDA  made  a 
general  decision  to  re&ain  from 
describing  specific  test  procedures  for 
QC  tests  in  the  r^ulations.  The  agency 
will  include  a  more  detailed  description 
of  some  teats  in  its  guidance  document. 

System  aitifKts  in  §  900.12(e)(5Kix) 
mean  artifacts  produced  by  any  part  of 
the  mammographic  system,  including 
the  X-ray  machine,  screen-film  system, 
and/or  processors.  This  subparagraph 
requires  the  Eacility  to  determine  the 
level  and  possible  adverse  efiects  of 
artifacts  {noduced  by  its  systems.  These 
artifacts  should  be  distinguished  from 
the  petient  related  artifKits. 

(Comment  523).  One  comment  stated 
that  the  evaliution  should  be  done  for 
all  full-field  ima«  receptor  sizes. 

FDA  agrees  and  has  added  this 
reouirement  to  the  final  regulation. 

(Comment  524).  One  comment 
recommended  elimination  of  this  test 
because  the  physicists  always  watch  Sot 
artifiKts  whenever  a  film  is  taken. 

FDA  strongly  believes  that  a  separtfe 
test  solely  meant  for  artifact  evaluetion 
is  necessary.  Further,  this  test  should 
also  evaluate  the  whole  imaging  chain 
for  the  source  of  any  arti&cts  detected. 

(Comment  525).  One  comment  stated 
that  the  test  can  also  be  done  with  a 
smaller  phantom  positioned  closer  to 
the  collimator.  As  advised  by 
NMQAAC.  FDA  proposed  that  artifacts 
should  be  evaluated  through  the  use  of 
a  test  object  of  high  grade  defect-free 
material  that  is  large  enough  to  cover 
the  mammography  cassette. 

FDA  notes  the  intent  in  requiring  an 
object  of  this  size  is  to  capture  and 
identify  artifacts  that  are  caused 
anywhere  in  the  cassette  and  its  screen- 
film  combination.  In  this  way,  the 
quality  of  the  entire  film  can  be  better 
assured.  FDA  uiMlastands  that  there 
may  be  other  ways  of  accooqilishing 
this  goal,  such  as  the  method  suggested 
in  the  comment,  but  the  agency  lacks 
data  to  confinn  that  the  suggested 
procedure  will  produce  equivalent 
results.  The  agency  notes  that  the 
alternative  requirement  mechanism  of 
$  900.18  provides  a  way  by  which 
aheniatives  to  the  requiranents  can  be 
evaluated,  and  possibly  accepted,  by 
FDA. 

K^omment  526).  One  nommwnt  stated 
that  more  guidance  should  be  provided 
on  evaluating  artifects.  One  comment 
wanted  the  test  details  and  acceptance 
levels  prescribed. 

Again.  FDA  has  decided  that  test 
detidls  are  subjects  more  apiHopriatefy 
addressed  seperately  from  the 
reguletions.  The  agency  also  notes  that 
the  ecceptanoe  level  hu  artifacts  is  at 


present  a  subjective  assessment  and  not 
amenable  to  the  establishment  of 
specific  numerical  standards. 

(Comment  527).  One  respondent 
believed  that  testing  X-ray  systems  for 
artifacts  does  not  require  the  use  of  a 
test  object  Another  comment  stated  that 
use  of  a  thick  (4  cm)  acrylic  test  object 
will  harden  the  beem  to  the  point  that 
it  will  mask  grid  and/or  carfoian  fiber 
cover  artifacts  and  may  even  mask  grid 
lines. 

FDA  disagrees.  The  agency  believes 
that  an  exposure  time  sufficient  to 
image  appreciable  artifacts  may  not  be 
achieved  if  a  test  object  is  not  used, 
while  these  artifacts  would  be  visible 
during  a  normal  patient  exposure. 

FDA  has  moved  the  radiation  output 
requirement  from  §  900.12(bXl5)  to 
$900.12(eX5Kx)  because  it  concluded 
that  it  vras  more  appropriate  to  treat  this 
test  as  an  «nrmal  QC  test  rather  than  an 
equipment  specification.  This  test  is 
intended  to  determine  if  the 
mammographic  system  is  capable  of 
producing  a  minimum  required  output 
Five  yeers  from  the  publication  of  the 
final  rule,  the  requirement  will  change 
to  require  a  hi^ier  output  from  eech 
system. 

(Comment  528).  Two  membms  of 
NMQAAC  opposed  this  requirement  as 
an  annual  test  One  member  stated  that 
a  3-second  field  test  of  the  unit  may 
cause  damage  to  the  tube.  The  same 
NMQAAC  member  fiirthw  stated  that 
averaging  the  results  over  a  3-second 
exposure  time  would  not  reveal  whether 
the  output  rate  dropped  unacceptably 
low  at  any  time  during  the  exposure. 

FDA  does  not  have  evidence 
indicating  that  any  significant 
fluctuation  in  exposiire  takes  place 
within  an  exposure  time  of  the  order  of 
3  seconds.  However,  the  agency  has 
revised  this  requirement  in 
$  900.12(e)(5)(xKB)  from  that  originally 
propoeed  in  S  900.12(bKl4)  to  clarify 
that  no  instantaneous  radiation  output 
requirement  is  intended;  instead,  the 
requirement  is  the  output  averaged  over 
a  3-second  period.  Also,  because  the 
exposure  times  can  be  lengthy  for  some 
pstients.  the  agency  does  not  considw  3- 
second  exposure  time  unreesonable. 
The  agency  also  considers  a  yeariy 
check  of  radiation  output  imp(»tant  and 
reasonable. 

i.  QC  tests — other  modalities 
(§900.12(eM6)) 

This  provisitm  requires  fiscilitiea 
using  image  receptor  modalities  other 
than  screen-film  to  establish  a  quality 
assuraiuse  program  that  is  substantially 
the  same  as  that  recommended  by  the 
image  receptor  manufacturer,  except 
that  the  nMnrimiim  allowable  dose  is  not 
allowed  to  exceed  that  established  in 
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S900.12(eK5Hvi)  for  screen-fihn 
sjrstems. 

No  public  comments  wrae  received  on 
this  psragraph  and  it  has  been  codified 
as  proposed. 
t^Miile  units  (§  900.12(eX7)) 
This  provision  requires 
mammography  units  used  at  more  than 
one  location  to  meet  all  of  the  quality 
assurance  requirements  established  in 
§900.12(eXl)  through  (eX5).  hi  addition, 
at  each  visit  at  each  examination 
location,  before  any  additional 
examinations  are  conducted,  the  facility 
is  required  to  verify  the  perfrnmance  of 
such  units  using  an  adequate  test 
method. 

(COounent  529).  Three  comments 
supported  the  additional  testing  of 
mobile  units.  One  of  these  noted  that 
the  many  environments  in  which  the 
units  operate  made  the  testing 
necessary.  Six  comments  opposed  the 
additional  testing.  The  most  common 
reasons  given  for  the  opposition  was 
concern  about  being  able  to  process  the 
test  images  before  mammography  ia 
performed  and  that  the  additional 
testing  was  unnecessary  because  moving 
the  unit  did  not  creete  any  problems. 

When  the  need  for  additional  testing 
of  mobile  units  %vas  discussed  at  the 
NMQAAC  meeting  of  September  1994, 
it  was  noted  that  a  recent  ACR  survey 
of  facilities  operating  mobile  units  h^^ 
found  that  about  one  in  seven  facilities 
reported  quality  problems  writh  th^ 
mobile  units  at  least  weekly.  Liargely 
baaed  on  this  information,  NMQAAC 
recommended  that  postmove, 
preexamination  tw«ting  of  mobile  units 
be  included  m  the  final  regulations. 
NMQAAC  continued  t6  support  this 
{Hoposed  requirement  at  its  January 
1997  meeting. 

FDA  agrees  that  no  change  should  be 
made  to  the  proposal.  The  agency 
further  notes  that  several  of  the 
opposing  comments  based  their  concern 
upon  the  difficulty  of  processing 
phantom  images  at  the  mobile  site. 
However,  the  final  regulation  does  not 
require  the  use  of  any  specific  test,  only 
that  the  test  method  be  able  to  verify 
that  adequate  image  qualify  is  being 
produced  by  the  unit  This  gives  the 
facilify  the  optiim  of  using  other  tests 
that  do  not  require  processing  of  images 
before  examinations  are  conducted,  as 
fong  as  the  test  can  demonstrate  thitf 
adequate  image  qualify  is  likely  to  be 
achieved.  One  such  test,  based  on  the 
consistmcy  of  mAs  readings,  was 
described  by  a  speaker  at  the  Septembw 
1904  NMQAAC  meeting. 

(Comment  530).  Five  comments 
expressed  concern  about  the  feet  that 
accepteble  testing  methods  were  not 
spedfied  in  the  regulations.  Three  of 


these  comments  asked  who  a  facilify 
should  consult  to  determine  if  its  test 
method  would  be  considered  adequate 
by  FDA.  Related  comments  on  this  issue 
asked  how  inspectors  would  determine 
adequacy  without  guidance  and  noted 
that  the  State  of  Massachusetts  left  it  to 
the  medical  physicist  to  determine  what 
test  method  should  be  used.  One 
comment  urged  that  a  test  based  on  the 
mAs  reading  be  considered  acceptable, 
while  another  stated  the  performance 
test  required  by  the  State  of  Illinois 
should  be  recognized  by  FDA. 

FDA  plans  to  issue  information 
describing  test  mcHthods  that  it  is  likefy 
to  consider  accept^le  for  verification  of 
performance  of  mobile  units  after  a 
move  and  before  examinations  are 
conducted.  It  is  expected  that  at  least 
one  of  these  metiiods  wiU  not  require 
the  processing  of  images  befixe  the 
examinations  begin.  Because  theee 
methods  will  not  be  regulatory 
requirements,  FDA  may  accept  other 
test  methods  proposed  by  facilities, 
medical  physicists,  or  other  intereeted 
parties.  Facilities  are  always  free  to 
discuss  any  particular  method  with  FDA 
prior  to  establishing  its  use. 

(Comment  531).  One  comment 
opposed  allowing  central  film 
processing  for  mobile  services  out  of 
concern  for  d^radation  of  the  latent 
image  during  tiie  time  between  exposure 
and  development 

This  issue  was  discussed  at  some 
length  at  two  NMQAAC  meetings  and 
the  conclusion  was  that  this  degradation 
would  not  be  significant  during  the 
tjrpical  times  between  exposure  and 
development  of  mobile  facilify  images. 
FDA,  therefore,  has  not  prohibited 
central  processing. 

(Comment  532).  Qae  comment  stated 
that  if  diagnostic  '""ging  is  done  at  a 
mobile  facilify,  a  radiologist  should  be 
present  Practice  of  medicine  issues 
have  made  it  difficult  to  define  the 
distinction  between  screening  and 
diagnostic  mammography.  Because  of 
this  difficulfy.  FDA  hw  issued  the  final 
regulations  to  apply  to  all 
mammography,  rather  than  addressing 
specific  requirements  to  one  area  or  the 
other. 
\i.  Use  of  test  results  (§  900.1 2(eX8}) 
The  provisions  of  this  proposed 
pnagraph  woe  intended  to  ensure  that 
the  facilify  did  not  stop  with  the 
performance  of  the  qualify  assurance 
tests  but  analyzed  the  results  of  the  tests 
to  determine  if  problems  existed  and 
took  necessary  actions  to  correct  those 
problems.  Ongoing  anecdotal  evidence 
and  the  MQSA  inspection  date  indicate 
that,  even  20  years  after  the  introduction 
of  the  concepts  of  qualify  assurance. 


some  facilities  are  still  n^ecting  to  taWa 
the  imp>ortant  final  steps  in  the  process. 

Section  900.12(eK8Xi).  as  proposed, 
requires  facilities  to  compare  the  results 
of  thefr  qualify  assurance  tests  with 
action  limits  specified  in  §  900.12(eXl) 
through  (eX6)  and,  if  their  results  fall 
outside  the  action  limits,  to  repeat  the 
tests  immediately  to  verify  that  the 
testing  process  was  not  responsible  for 
the  result 

(Comment  533).  Thirteen  ryimmonti 
opposed,  at  least  in  part,  die 
requirement  to  repeat  the  tests 
immediately.  Some  of  these  comments 
urged  that  it  be  applied  only  to  the 
processor  QC,  screen-film  contact,  and 
average  glandular  dose  tests.  Two 
comments  supported  exempting  annml 
tests.  Four  of  the  comments  stated  that 
the  decision  about  what  tests  should  be 
repeeted  should  be  left  to  the  medical 
physicist  NMQAAC  recommended 
complete  deletion  of  the  proposed 
requirement  that  the  tests  be  repeated 
immediately.  One  comment  tocdi  the 
opposite  view,  stating  that  this 
requirement  helps  facilities  identify 
trends. 

FDA  notes  that  this  requirement  was 
originally  added  to  ensure  that  the 
facilify  confirmed  whether  the  problem 
was  due  to  the  equipment  rather  than  an 
impropoly  performed  test  before  it 
went  to  die  trouble  and  expense  of 
taking  aurective  actioiu.  However,  the 
ageiucy  has  been  pnsuaded  that  a 
facility  that  goes  to  unnecessary  ejqwnse 
to  correct  an  equipment  problem  that 
was  actually  a  testing  problem  is  likely 
to  take  steps  on  ita  own  to  avoid 
repetition  of  such  a  situation.  In  view  of 
that  conclusion,  and  the  public 
comments,  the  requirement  to  repeet  the 
test  has  been  deleted  from  the  final 
regulations. 

Section  900.12(eX8Xii).  as  propoeed. 
stated  that  if  the  repeated  testa  continue 
to  produce  unacceptable  resulta.  the 
problem  shall  be  identified  and 
corrected  before  any  further 
examinations  are  performed. 

(Comment  534).  Seven  commente 
stated  that  this  provision,  as  proposed, 
was  too  broad  and  that  at  least  in  some 
cases  it  would  not  be  necessary  to  shut 
do%vn  the  entire  facilify  until  the 
problem  was  solved.  Other  commente 
gave  the  views  of  their  authors  as  to 
which  teste,  if  failed,  indicated 
problems  serious  enough  to  require  the 
facilify  to  stop  doing  mammography 
until  the  problem  was  solved.  The  most 
frequentiy  mentioned  tests  in  this 
category  were  the  processor  QC  teste  of 
§  900.12(eXl)  and  the  average  glandular 
dose  test  of  §  900.12(eX5Xvi).  eech  of 
which  was  listed  by  13  commente. 
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(Ckimment  535).  Seven  commenU 
included  the  image  quality  test  of 
§900.12(e)(2)  and  six  each,  the  screen- 
film  contact  test  of  §  900.12(e)(4)(ii).  the 
compression  test  of  §  900.12(e)(4)(iii), 
the  tests  for  modalities  that  did  not  use 
screen-film  of  §  900.12(e)(6),  and  the 
additional  test  for  mobile  units  of 
§  900.12(7)  on  their  lists  of  tesU 
important  enou^  that  their  failure 
required  problem  detection  and 
correction  before  mammography 
continued.  The  system  resolution  test  of 
§900.12(e)(5)(iii)  was  listed  in  five 
comments.  One  conmtent  each  also 
would  include  the  artifact  test  of 
Sg00.12(e)(5)(ix)  (if  there  were 
"serious"  artifacts),  the  kVp  test  of 
$900.12(eM5)(ii),  and  tests  of  output  and 
the  phototimw  (if  the  acrors  were 
"large")  on  the  list. 

NMQAAC  as  a  group  supported  the 
requirement  that  the  problem  must  be 
corrected  before  mammography 
continues  only  in  the  cases  of  the 
pjooessor  QC  tests,  the  average 
glandular  dose  test,  and  the  screen-fifan 
contact  test.  However,  the  medical 
phjwcists  serving  as  committee 
members  and  consultants  for  NMQAAC, 
when  discussing  specific  tests  in  their 
individual  comments,  presented 
somewhat  different  and  conflicting 
views.  They  agreed  that  the  processor 
QC  and  the  average  glandular  dose  tests 
were  of  sufficient  importance  that,  if 
they  were  failed,  the  facility  should 
cease  doing  mammography  until  the 
problem  was  corrected.  They  also 
supported  adding  the  image  quality  test 
to  that  list.  Opinions  of  these  physicists 
were  split  on  whether  the  screoi-film 
contact  test,  the  automatic  exposure 
control  tests  of  $90G.12(eX5Xi).  the 
bnast  entrance  exposure  and  AEC 
lapndadbility  test  of  §900.1 2(eM5Nv). 
tfwtMli  for  modalities  other  than 
screen-film,  and  the  additional  test  for 
mobile  units  should  be  considued 
important  "iMmgh  that  their  failure 
would  require  problem  corrscticm  before 
mammography  continued. 

After  consioaration  of  the  comments. 
FDA  agrees  that  not  all  teat  fsiluras  are 
serious  enough  to  require  the  fiMality  to 
cease  doing  mammography  until  the 
source  of  the  problem  is  corrected.  The 
agency  also  agrees  with  two  additional 
comments  that  stated  that,  evta  if  the 
test  failure  does  indicate  a  problem  that 
requires  immediate  correction,  it  may 
not  be  necessary  to  shut  down  the  entire 
facility.  For  example,  if  the  processor 
QC  tests  are  &iled.  it  may  be  possflde 
to  continue  to  perform  mammography, 
but  to  delay  {»ocessing  the  films  until 
the  processor  problem  is  corrected,  as 
long  as  the  anticipated  processing  delay 
b  not  of  such  duration  that  image 


degradation  becomes  a  concern. 
Similarly,  if  the  facility  has  more  than 
one  mammography  unit,  the  failure  of 
one  unit  woiild  not  be  a  reason  for 
stopping  the  use  of  another  unit  that  did 
pass  the  tests. 

In  response  to  these  considerations. 
FDA  has  revised  §  g00.12(e)(8)(u)  by 
dividing  the  tests  into  two  groups. 
Those  tests  listed  in  §g00.12(e)(8)(ii)(A) 
are  those  whose  failure  requires 
immediate  problem  evaluation  and 
correction.  However,  the  wording  has 
been  changed  to  state  that  the  corrective 
actions  must  be  taken  "before  any 
further  examinations  are  performed  or 
any  films  are  processed  using  the 
component  of  the  mammography  system 
that  fiuled  the  test"  (emphasis  added).  If 
the  failure  is  related  to  a  component  for 
which  there  is  no  alternative,  for 
example,  a  failure  of  the  facility's  only 
mammography  unit,  then  the  facility 
will  stiU  have  to  cease  doing 
mammography  until  the  problem  is 
corrected.  However,  if  there  is  another 
unit  or  processor  that  has  passed  the 
tests,  the  facility  will  be  able  to  continue 
producing  and  processing  mammograms 
with  that  equipment  while  the  problem 
with  the  first  unit  is  corrected. 

Included  in  §900.12(eH8MiiXA)  are 
the  processor  QC  tests  (§  900.12(eXl)) 
and  the  average  glandular  dose  test 
($900.12(eX5)(vi).  both  of  which 
everyone  who  commented  on  this 
paragraph  agreed  were  important 
enough  that  their  failure  required 
evaluation  and  correction  of  the 
problem  before  the  piece  of  equipment 
was  used  for  further  manunography. 
FDA  has  also  included  the  image  quality 
test  (§  9Q0.12(eX2))  in  this  group,  even 
though  it  was-mentioned  in  fewer 
comments.  The  importance  of  this  test 
is  underscored  by  the  fact  that  the 
primary  goal  of  the  MQSA  is  to  ensure 
adequate  quality  mammography  for  all 
women.  The  agency  has  also  included 
the  additional  test  for  mobile  imits 
(§  900.12(eM7))  because  it  is  a  test  that 
directiy  evaluates  imaofi  quality. 

FDA  has  also  included  the  tests  for 
nonscreen-film  modalities 
(§9eQ.12(eK6))  on  this  list  This 
partioilar  provision  was  intended  to 
facilitate  the  introduction  of  new 
modalities  because  it  ensures  that 
facilities  using  the  new  modality  will 
have  an  adeqiiate  quality  assurance 
program,  while  at  the  same  time  not 
requiring  amendment  of  the 
requirements  of  §  900.12(e)  before  the 
new  modality  can  be  used.  Because  it  is 
not  possible  to  predict  in  advance  what 
new  modalities  may  appear  and  what 
QC  tests  may  be  required  for  them.  FDA 
believes  they  must  be  placed  in 
§  9Q0.12(eX8XiiKA)  to  adequately 


protect  the  public.  Should  it  prove  to  be 
the  case  that  some  or  all  of  the  tests  that 
are  applicable  to  the  new  modality 
might  more  appropriately  be  placed  in 
§900.12(eX8Kii)(B),  regulatory  relief  can 
be  provided  through  the  alternative 
requirements  mechanism  of  §  900.18 
until  §  900.1 2(e)(8)(ii)  can  be  amended. 

FDA  has  also  agreed  with  comments 
urging  that  the  screen-film  contact  test 
(§900.12(e)(4)(ii))  and  the  compression 
test  (§  900.12(e)(4Hiii))  be  placed  on  the 
list  of  those  tests  whose  failure  should 
require  taking  a  piece  of  equipment  out 
of  service  until  the  problem  is  detected 
and  corrected.  The  agency  notes  that  the 
new  wording  referred  to  above  means 
that  failure  of  the  first  of  these  tests  only 
requires  taking  the  cassette  in  question 
out  of  service  and,  as  one  comment 
pointed  out,  the  corrective  action  most 
likaly  will  simply  be  replacement  of  the 
cassette.  The  compression  test  is 
included  out  of  concerns  raised  by  both 
anecdotal  accounts  and  reports  to  FDA's 
Medical  Device  Reporting  System  of 
injuries  resulting  from  excessive 
compression  and  the  knowledge  that 
inadequate  compression  can  lead  to 
poor  quality  images. 

Finally,  FDA  retained  the  darkroom 
Cog  test  (§900.12(e)(4Xi))  on  this  list, 
even  though  it  was  not  mentioned  by 
any  of  the  comments.  FDA  has 
concluded  from  studies,  such  as  the 
Nationwide  Evaluatirai  of  X-ray  Trends 
program  of  the  Confarence  of  Radiation 
Control  Program  Directors,  that 
excessive  darkroom  fog  is  more 
pervasive  and  has  a  greater  impact  on 
image  quality  than  is  commonly 
realized.  The  agency  also  notes  that  the 
detection  and  correction  of  the  problems 
contributing  to  darkroom  fog  is  a 
relatively  uncomplicated  process  and 
can  be  carried  out  relatively  rapidly. 
Often  the  problem  is  associated  with  the 
safislight  and  simply  rii»r»>ntiniiing  use 
of  the  safeli^t  until  it  can  be  replaced 
or  repaired  may  provide  a  temporary 
c(»Tection  that  vrould  permit  returning 
the  darkroom  to  swvice. 

FDA  has  placed  all  other  tests  under 
$900.12(eK8XiiXB).  These  are  tests 
whose  failure  indicates  that  there  are 
problems  that  must  be  corrected,  but.  far 
various  reasons  are  not  considered  to 
present  a  health  hazard  serious  enough 
to  require  taking  a  piece  of  equipment 
out  of  use  until  the  problem  is 
corrected.  Retake  analysis  is  included  in 
this  group  (S  90ai2(eX3Mii))-  In  this 
case,  madunography  must  be  allowed  to 
continue  to  det^nine  if  the  corrective 
action  has  indeed  had  the  desired  efiiect 
on  retake  rate.  Also  in  this  group  are 
tests  such  as  kVp  accuracy 
(§  900.12(eX5Xii))  and  alignnuHit 
(S900.12(eX5XvU)).  for  which,  as  one  of 
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the  NMQAAC  physicists  argued,  there 
are  compensation  methods  that  can  be 
used  as  temporary  corrective  actions 
until  the  problem  can  be  given  a  more 
permanent  correction.  Other  tests 
included  in  this  group,  such  as  the 
system  resolution  test 
(S  900. 12(eK5)(iii)— called  the  focal  spot 
condition  test  in  the  final  regulations) 
are  early  warning  tests  that  give  an 
indication  of  possible  approaching 
problems.  In  the  case  of  the  system 
resolution  test.  FDA  has  accepted  the 
argument  of  the  NMQAAC  physicist 
who  believed  that,  unless  the  system 
resolution  was  so  poor  as  to  lead  to 
failure  also  of  the  image  quality  test, 
some  time  could  be  permitted  for  the 
correction  of  the  resolution  problem.  Of 
coiuae,  if  the  image  quality  test  is  failed, 
the  piece  of  equipment  will  be  taken  out 
of  service  until  the  problem  is  corrected. 
Finally,  this  group  includes  the  artifact 
test  (§  900.12(eKn)).  for  which  there  are 
no  objective  action  limits  against  which 
to  compare  the  test  results. 

Although  problems  revealed  by  the 
tests  in  the  second  group  are  not 
considered  serioiu  enough  to  take  a 
piece  of  equipment  out  of  service  until 
ooriected,  FDA  believes  that  they  must 
not  be  allowed  to  exist  indefinitely. 
Therefore,  §  900.12(eK8XiiXB)  requires 
that  when  tests  in  this  group  are  failed, 
the  problems  must  be  evaluated  and 
corrected  within  30  days. 
1.  Surveys  (§  9O0. 1 2(eX9)) 
This  paragraph  required  that  a  facility 
survey  be  performed  by  a  medical 
physicist  no  less  often  than  once  a  jrear. 
The  tests  and  reviews  that,  at  a 
minimum,  wrere  to  be  included  in  the 
survey  wer^spedfied  along  with 
requirements  that  the  medical  ph3rsicist 
provide  a  survey  report  to  the  facUi^ 
within  30  days  of  the  survey. 
Identification  of  those  who  performed 
the  survey  was  to  be  provided  in  the 
report 

(Comment  536).  Two  conunents  were 
received  on  §900.12(e)(9Mi),  which 
specified  that  the  surveys  should  be 
conducted  annually.  One  comment 
indicated  confosion  about  the 
requirement  by  stating  that  an  Anmial 
FDA  inspection  was  not  needed  if  a 
certified  physicist  conducted  biannual 
suoveys.  The  other  comment  asked  that 
the  requiionent  be  modified  to  allow 
the  annual  surveys  to  take  place  in  a 
year  plus  or  minus  a  reasonable  period. 
FDA  notes  that  an  inspection  is  not  a 
survey  but  rather  is  a  check  by  an 
independent  authority  on  how  well  the 
facility  is  meeting  the  requirements.  An 
inspection  and  a  survey  save  diffarent 
functions  and  are  both  required  under 
the  MQSA.  Furthermore,  the  inspection 
does  not  duplicate  the  physicisf  s  wotL 


Tlie  inspection  involves  conducting 
only  the  tests  that  provide  the  most 
general  pictiire  of  the  equipment 
performance  but  also  includes  review  of 
other  aspects  of  the  facilities 
performance  such  as  personnel 
qualifications  and  reporting  and 
recordkeeping  practices,  which  are  not 
considered  by  the  physicist  during  the 
stuvey.  Recognizing  the  unique 
characteristics  of  both  the  survey  and 
the  inspection,  and  the  benefits  of 
multiple  oversight  mechanisms. 
Congress  required  that  each  be 
conducted  aimually.  PuTfnrnuinfy  of 
more  frequent  surveys,  semi-aimually, 
e.g..  does  not  eliminate  the  need  for 
inspections.  FDA  has  retained  the 
requirement  for  an  nnniml  survey  in 
accordance  with  42  U.S.C 
263b(eXlKBXiv).  Tliis  requirement  does 
not  prohibit  the  facility  finim  having  a 
survey  more  frequently  if  it  wishes.  In 
response  to  the  second  comment.  FDA 
notes  that  it  has  exercised  its 
enforcement  discretion  under  the 
interim  regulations,  and  intends  to 
continue  to  do  so  under  the  final 
regulations,  to  permit  short  periods  of 
additional  time  beyond  12  months  frir 
the  facility  to  obtain  a  survey  under 
certain  circumstances.  The  agency  has 
done  so  in  rec<^nition  of  the  difBculty 
that  facilities  that  rely  on  contract 
physicists  have  in  scheduling  survejrs. 
However,  this  exercise  of  mforcement 
discretion  in  a  particular  year  is  not 
intended  to  set  a  pattern  diat  will  permit 
GMdlities  to  impemissibly  lengthen  the 
timeframes  between  surveys  to  longer 
than  annually. 

(Comment  537).  Several  commmits 
were  received  on  the  survey  report 
required  under  §  900.12(eK9)(iii).  One 
oomment  recommended  that  a  standard 
physicist  report  format  should  be 
required  to  facilitete  review.  Another 
stated  that  there  should  be  provision  for 
idmtification  of  units  if  the  facility  has 
more  than  one  unit  or  has  installed  a 
new  unit  in  an  old  room.  A  third 
comment  stated  that  die  report  should 
include  the  calibration  dates  of  the 
exposure  measuring  instrumoats. 

FDA  recognizes  trie  advantages  of  a 
standardized  report  and  in  the  pest  has 
encouraged  the  use  of  the  report  finmat 
recommended  in  the  ACR  qiiality 
assurance  mannalit  This  format 
includes  int>vision  for  identification  of 
the  unit  being  evaluated;  siich 
information  has  been  and  will  continue 
to  be  implicitiy  required,  becausev 
without  it.  the  facility  is  unable  to  prove 
that  a  particular  unit  was  included  in 
the  survey.  FDA  also  believes  that  there 
has  been  a  move  towards 
standardization  under  the  interim 
regulations  because  reports  that 


inadequately  provide  the  information 
needed  diuing  inspections  have  created 
extra  vrark  for  facilities  and  physicists 
who  must  provide  the  information.  This 
has  led  to  improvements  in  later  reports. 
However,  while  there  are  advantages  to 
a  standardized  report,  FDA  also 
recognizes  the  need  to  allow  Qexilnlity 
in  this  respect  to  cover  special 
situations  and  to  permit  the  use  of 
individual  initiative  in  developing 
improved  formats.  The  agency 
concludes,  therefore,  that  it  is  both 
unnecessary  and  needlessly  restrictive 
to  require  a  specific  report  format  by 
regulation. 

Because  the  calibration  requirement 
for  exposure  measuring  instniments 
(§900.12(e)(12))  is  a  new  requirement. 
this  information  has  not  been  checked 
during  inspections  under  the  interim 
regulations.  Beceuse  it  is  now  a 
requirement  under  the  final  regulations, 
FDA  expects  that,  in  most  cases,  this 
information  nvill  be  included  in  the 
survey  report  and  that  there  is  no  need 
for  a  specific  regulation  requiring  it  to 
be  there.  However,  if  the  facility  wishes 
to  provide  the  information  in  some 
other  format,  it  will  have  the  flexibility 
to  do  so. 

(Coounent  538).  Four  comments  were 
refated  to  the  requirement  of 
§  900. 1 2(eX9Xiv)  that  the  report  be 
provided  to  die  facility  within  30  days 
of  the  survey.  One  comment  suggested 
shortening  the  interval  to  2  weeks. 
Another  stated  that  Massachusetts  had 
found  that  a  requirement  that  the 
facility's  lead  interpreting  physician 
sign  the  report  within  30  days  had  been 
effective  in  ensuring  that  the  finriing»  of 
the  medical  ph]rsicist  were 
implemented.  A  third  comment 
proposed  that  the  deficiencies  noted  by 
the  medical  physicist  be  corrected 
within  1  month.  The  fourth  comment 
urged  that  if  the  report  is  not  received 
within  30  days,  the  facility  be  required 
to  take  the  equipment  out  of  service. 
This,  it  was  believed,  would  stimulate 
thephysidst  to  be  timely. 

FDA  believes  that  a  slmrter  time 
peoriod  would  be  unreasonable  in 
situatiaos  where  contract  phjwicists 
might  do  several  surveys  in  a  several 
day  trip  before  returning  to  his  or  her 
ofBce  to  complete  the  reports.  The 
agency  also  believes  that  it  is  conmion 
practice  that  before  leaving  the  facility, 
the  ph]rsicist  gives  a  preliminary  report 
to  the  facility  staff,  which  would 
include  identifying  conditions  that 
require  prompt  action.  The  new 
provisions  of  §  900.12(eM8),  which 
require  correction  of  certain  serious  test 
failures  before  the  failed  equipmmt  is 
used  for  further  examinations,  will 
fiutber  stimulate  the  provision  of 
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praliminary  rapoits.  The  ^ency 
continues  to  believe,  therefore,  that  the 
30-day  timeframe  is  reasooabia.  With 
respect  to  the  second  and  third 
comments,  the  agency  believes  that  the 
new  $900.12(eK8)  adequately  ensures 
that  the  more  serious  Cruras  are 
correctfld  before  the  equipment  is  used 
again  and  that  all  identified  problems 
are  corrected  within  30  days.  A  separate 
requirement  is  not  needed  here.  With 
respect  to  the  fourth  comment,  FDA 
belies—  Aat  there  is  already  sufficient 
iiMjauUye  far  the  facility  to  make  svire  it 
receives  its  report  witibin  the  30  days 
without  need  for  the  drastic  action 
suggested. 

(Comment  539).  The  last  comment  on 
diis  paragraph  endorsed  the 
raqnirement  in  $  g00.12(eXv).  that  not 
only  the  physicist,  but  anyone  who  is 
perfbnning  part  of  the  survey  under  tlie 
physicist's  direct  supervision  be 
identified. 

FDA  retained  this  raqoirement  when 
the  regulations  were  codified. 

m.  Mammography  equipment 
tnmhiations  (§  900.  I^ejf  lOjj 

FDA  proposed  this  provision  to 
raaohre  several  somewhat  conflirting 
canoams.  The  basic  goal  was  to  ensure 
that  newly  installed  equipment  or 
equipment  that  had  undergone  ma}Qr 
chai^ges  is  tested  for  adequate 
performance  by  a  qualified  person 
before  the  equipment  is  used  for 
examinations.  However,  this  goal  had  to 
be  achieved  within  the  statutory 
Umitatians  that  provide  far  the  'fT'iannr 
of  provisional  certificates  prior  to  the 
completiaD  of  the  survey  and  that 
require  review  of  QC  data  as  pwrt  of  the 
survey.  Such  data  cannot  be  genwatad 
unless  the  unit  is  in  rlininal  nae  (42 
U.S.C  2S3b(cX2)).  The  agency  was  also 
concerned  about  the  costs  that  might  be 
incurred  by  a  facility  that  required  two 
visits  by  the  physicist,  one  viat  for  the 
original  equipment  check  and  the 
second  for  the  full  survey.  There  was 
alao  concern  about  the  possibility  of 
reduced  acoeas  attributable  to  delays  in 
putting  the  eqmpment  into  use  due  to 
inability  to  arrange  for  a  visit  by  a 
ph3rsicist  for  some  period  of  time. 

Propoaed  §90ai2(eMlO)  was  an 
attempt  to  balanre  these  conflicting 
concerns  by  requiring  a  mammography 
equipment  evaluation  of  units  or 
pioceasora  that  were  either  new  or  had 
urwkigone  mafnr  changes  before  thoae 
imits  were  pot  to  oae  in  perfbnning 
examinatiasis.  The  evaluations  were  to 
be  done  by  a  qualified  person,  who 
could  be  a  physicist  or  could  be  another 
individual,  such  aa  an  installer  or 
manufacturer's  representative,  and  any 
problema  faund  wese  to  be  comcted 


before  the  equipment  waa  uaed 
clinically. 

(Comment  540).  One  coaunant 
supported  this  paragraph  as  written,  but 
27  comments  opposed  allowing  anyone 
but  a  medical  physicist  who  met  the 
requirements  of  §  900.12(aK3)  to 
perform  the  mammography  equipment 
evaluation.  NMQAAC  also  supported 
requiring  that  the  physicist  puform  this 
evaluation. 

In  view  of  theae  comments.  FDA  has 
changed  the  wording  to  limit  the 
pwfuiHuince  of  the  mammography 
equipment  evaluation  to  a  medical 
physicist  or  someone  undv  the  direct 
supervision  of  a  medical  physicist  As 
noted  above,  this  aoay  mean  a  delay  of 
soma  weeks  in  the  use  of  the  equipment 
at  some  facilities  until  a  medical 
physicist  can  be  scheduled  for  the 
evaluation.  However,  tlie  agency  has 
hem  persuaded  by  the  unanimity  of  the 
public  comments  and  the  advice  of 
NMQAAC  diat  the  benefits  of  having  a 
medical  physicist  pwform  the 
evaluation  outweigha  the  disadvantage 
of  a  poasible  defay.  The  agency  also 
notes  that  by  planning  ahead,  the 
facility  nay  be  aUe  to  minimiae  this 
delay. 

(Comment  Ml).  Several  comments 
addressed  the  issue  of  the  content  of  the 
mammography  equipment  evaluation. 
Two  comments  urged  that  this  be  a 
complete  survey  but  a  third  noted  that 
the  equipment  would  have  to  be  in  uaa 
far  a  peiicxi  of  time  before  the  complete 
evaluation  could  be  done.  Four  other 
comments  suggested  some  specific  tests 
to  be  included  in  the  evaluMion,  but 
two  more  comments  recommended 
leaving  the  decision  about  necessary 
testing  to  the  person  doi^  the  tasting. 

As  noted  above,  the  MC^A  provisions 
refating  to  provisional  certificates  and 
the  physical  impoasibtlity  of  checking 
QC  data  before  the  equipment  is  put 
into  use  preclude  the  possibility  that  the 
mammngEtphy  equipment  evaluation 
can  be  tbe  full  survey  required  by  the 
stattule.  Although  the  agency  agrees  that 
it  may  be  henefirial  to  do  a  variety  of 
teats  at  the  time  of  the  equipmaat 
evaluation,  it  doee  not  intend  to 
designate  particular  tsata  in  the 
ragufationa.  The  levised  {noviaion 
simply  requires  that  the  evaluations 
detannine  if  the  new  or  changed 
equipment  meets  the  applicable 
requirements  of  §  900.12(b)  and  (e), 
therriiy  focusing  on  the  primary  public 
health  concern,  which  is  to  establish 
that  units  are  not  pot  into  Hiniral  oae 
without  propw  testing.  This  more 
general  wording,  the  agency  believea, 
alao  eliminates  the  need  to  ronsidsr 
[uocesson  and  mammography  units 
separately  with  respect  to  this 


evaluation,  as  suggested  1^  six 
comments. 

Related  to  the  content  of  the 
mammography  equipment  evaluation  is 
FDA's  conoam.  mentioned  earlier,  about 
the  expense  to  the  facility  if  two 
physicist  visits  are  required,  one  for  a 
mammography  equipment  evaluation 
and  another,  later,  for  the  survey.  The 
agency's  original  efforts  to  reduce  costs 
was  itai  proposal  to  permit  the 
mammography  equipment  evaltjation  to 
be  performed  by  qualified  individuals 
othiar  than  physicists.  The  revised  final 
regufations  eliminate  this  possibility,  in 
a  diflerent  approach  to  limiring  costs  to 
the  facility,  FDA  plans  to  permit  the 
initial  survey  of  the  new  or  changed 
equipment  to  be  done  in  two  stages.  The 
first  stage,  the  manmiography 
equipment  evaluaticm.  will  obviously 
require  a  facility  visit  by  the  physidsL 
If  the  facility  and  physicist  can 
>^  cioperats  to  produce  adequate 
d(jcuments.  FDA  will  permit  the  second 
stage,  the  review  of  the  QC  data  after  it 
is  svailable,  to  be  done  by  mail. 
Presiunably,  thia  will  cost  the  facility 
less  than  two  onsite  visits  to  the  facility 
by  the  physicist.  The  agency  stresses 
that  this  two-stage  process  is  intended 
to  help  contain  costs  associated  with  a 
facility's  initial  survey  of  new  or 
changed  equifunent  and  is  entirely 
optional  and  within  tbe  discretion  of  the 
facility  and  its  physicist  The  agency 
will  require  subsequent  annual  surveys 
of  that  equipment  to  be  draie  at  one  time 
through  an  onaite  visit 

The  proposal  required  a 
mammography  equipment  evaluation 
ibr  new  equipment  and  als^ after  ma)ar 
components  of  the  equipment  were 
chained.  FDA  specifically  asked  for 
comments  on  what  should  be  _ 

consider'3d  to  be  "m^or  components" 
but  received  rafatively  few  respoosea. 

(Comment  542).  One  comment 
suggested  processor  rollers  in  the  caae  of 
the  proceasor.  For  tlu  X-ray  unit  two 
comments  suggested  the  X-ray  tube  and 
(me  of  these  went  on  to  add  the  bucky. 
the  screen-film  system,  and  the  photo- 
timing  system.  Two  comments  alao 
suggested  changes  in  the  ventilation 
system  becauae  such  changes  can  cause 
maior  artifact  problems.  Another 
comment  simply  suggested  that  repaira 
by  service  personnel  should  require 
testing. 

FDA  found  these  suggestions  useful 
and  will  take  them  into  account  in 
determining  what  constitutas  a  mqor 
component  With  respect  to  the 
regulations  themselves,  in  view  of  die 
limited  number  of  comments,  the 
agency  decided  to  continue  to  keep  the 
wording  gmeraL 


^wr 
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(Comment  543).  One  comment 
opposed  the  entire  idea  of  a 
mammography  equipment  evaluation 
before  the  equifHnent  was  put  into  use, 
stating  that  it  would  only  increase  the 
cost  of  installation.  Anodier  comment, 
however,  strongly  supported  the 
collection  of  all  problems  before  any 
equipment  was  put  into  use.  FDA  agrees 
thiit  there  will  be  some  coat  associated 
with  mammography  equipmrat 
evaluations,  but  believes  that  the 
dangen  inherit  in  permitting  the  use  of 
untested  equipment  in  patient 
examinations  more  than  fbstifies  this 
requirement  Therefore,  die  agency  has 
retained  the  requirement  in  the  final 
rules  and  clarified  that  die  evaluation  is 
also  required  for  new  and  reassembled 
equipment,  or  whenever  a  nia|or 
ccmiponent  is  changed  or  repaired 

n.  Facility  cleanliness  (S900.12(eXW) 

This  proposed  paragraph  required  die 
facility  to  establi^  and  implement 
protocols  for  maintnining  darkioom, 
screen,  ai^  view  box  cleanliness  and  to 
document  that  the  protocols  were 
followed. 

(Comment  544).  Six  ocumnents 
stressed  the  importance  of  daikroom, 
screen,  and  view  box  cleanliness, 
primarily  because  of  the  likelihood  that 
dirty  conditions  will  lead  to  artifacts. 
Three  comments  took  the  opposite 
position,  stating  that  the  section  should 
oe  deleted  due  to  lack  of  evidence  of  a 
haiard.  Seven  comments  urged  FDA  to  . 
go  farther  and  establish  protocols  for 
cleaning  in  the  r^ulations.  On  the  other 
hand,  13  identical  comments  questioned 
whether  it  would  be  possible  for  FDA  to 
establish  regulations  on  cleanliness. 

FDA  believes  that  proper  standards  of 
cleanliness  contribute  to  quality 
mammography;  e.g..  they  do  reduce 
undesir^ile  efEscts  associated  with 
artifacts.  However,  as  the  agency  stated 
in  the  preamble  to  the  proposed 
regufations,  there  are  a  variety  of 
'^*— "'"g  protocols  and  a  variety  of 
circumstances  afiiacting  the  cleaning 
needs  of  a  facility.  FDA  continues  to 
believe  that  facilities  must  be  given  die 
flexibility  to  establish  cleaning 
protocols  that  best  fit  their  neeids.  The 
presoice  and  use  of  such  protocols  can 
easily  be  determined  during  inspections 
and  their  effectiveness,  or  lack  thereof, 
will  be  denaonstrated  by  the  results  of 
the  QC  tests,  such  as  the  artifact  test 

(Comment  545).  Six  comm«its  stated 
that  FDA  was  paying  attention  to 
disinfiscting  this  equipment  but  not  to 
screen  cleanliness,  apparently  a 
refarmce  to  $  90ai2(e)(13).  discussed 
below. 

FDA  dinsywie  with  these  commrats 
and  believes  that  adequate  attention  has 
been  paid  to  both  areas.  Hie  agency  also 


notes  that  the  infection  control 
requirements  will  also  address  the 
concents  raised  by  the  comment  which 
stated  that  cleanliness  requirements  for 
bucky  and  compression  paddle  and 
examination  room  cleanliness  should  be 
added. 

o.  Calibmtion  ofairkenaa  {exposure) 
measuring  instruments  (§  900.12(eXl2)) 

This  paragr^ih,  as  proposed,  required 
calibration  of  the  instruments  used  by 
medical  physicists  in  their  annual 
surveys  to  measure  exposure,  at  least 
annually.  Ten  yean  after  publication  of 
the  regiilation.  additional  requiremoits 
would  have  to  be  met  by  those  doing  the 
calibraticHi. 

(Comment  540).  Numerous  comments 
urged  FDA  to  change  the  required 
frequency  of  calibration  to  once  evwy  2 
years.  A  Caw  comments  opposed  the 
requirement  entirely,  while  others 
suggested  califaation  more  frequendy 
than  annually.  In  lespcmse  to  thne 
comments,  FDA  changed  the  required 
frequency  to  once  every  2  yean  as  a 
nonnal  practice,  but  also  retained  the 
requiranent  for  calAiration  after  a  repair 
of  the  instrument 

As  discussed  in  cocmection  with  die 
definitions  of  kerma  and  air  kerma.  the 
agency  has  also  introduced  the  quantity 
of  air  kerma  into  diis  rule  in  aooordanoe 
with  the  move  towards  use  of  SI  units. 
Also  in  accordance  with  the  agency  oast 
concerns  discussed  earlier,  the 
requirements  proposed  in 
$  900.12(eXl2Kii)  to  be  phased-in  over 
10  yean  hsrve  been  oliminattxl 

pjnfaaitm  control  (§  900J2(eMl3)) 

This  paragr^ih  was  proposed  in 
leoognition  of  the  fact  diet  whifa 
trandbr  of  disoase  cauaed  by  blood 
home  pethogena  during  mammograf^y 
has  never  been  reported,  it  is 
theoretically  poasible.  Therefore,  the 
agency  ooocluded  that  appropriate 
precautiaos  should  be  taken.  Because 
FDA  believes  that  this  concern  is  not 
unique  to  mammography,  it  did  not 
propose  specific  raquiraments  for 
manrmoyaphy  equipment  but  stated 
instead  that  the  facility  should  follow 
the  general  raquirements  for  infaction 
control  related  to  medical  devices. 

(Comment  547).  Sev«i  comments 
opposed  this  requirement  Reasons 
given  included  that  it  was  redundant, 
unnecessary,  and  time-consuming; 
would  create  needless  paperwoik;  and 
did  not  deal  with  a  radiation  control 
problem.  Two  comments,  however, 
urged  additional  measures,  such  as 
requiring  informed  consent  and  the  use 
of  protective  covers.  Another  c(»nment 
warned  that  any  material  placed 
between  the  breast  and  the  image 
receptor  would  cause  increased  dose 
and  degradation  of  image  quality. 


FDA  believes  that  the  comments  do 
not  provide  convincing  aigummts  for  a 
change  in  the  agency's  position  in  either 
direction.  The  agency  continues  to 
believe  that  at  least  a  theoretical 
concern  about  disease  transmission 
exists  and  that  the  best  way  to  deal  with 
this  concern  is  to  address  it  as  part  of 
infection  control  procedures  to  be 
followed  during  the  use  of  medical 
devices  in  generaL 

6.  Quality  Assuranca-Mammogra|diy 
Medical  Outcomes  Audit  (§  900.12(f)) 

This  paragraph  requires  that  every 
mammography  facility  establish  and 
maintain  a  mammography  medical 
outcomes  audit  program  Cor  fi^lowup  on 
mammographic  assassmaDts  and 
cosrefation  of  pathology  results  with  the 
interpreting  physician's 
reoom mwndation s.  This  program  should 
be  designed  to  ensure  the  reliability, 
validity,  and  accuracy  of  inteipretation 
of  mammograms. 

a.  Geneiw  amuaents  on  medical 
outcomes  audit 

(Comment  548).  A  single  comment 
was  received  on  the  general  difficulty  in 
conducting  a  medical  outcomes  audit 
faced  by  facilities  that  rely  on  contract 
interjHOting  physicians.  Specifically,  the 
comment  noted  that  then  would  be  a 
hitler  potential  for  bias  in  medical 
outcomes  audits  conducted  for  small 
facilities  that  employed  a  relatively 
greater  number  of  interpreting 
physicians. 

FDA  disagrees  that  the  use  of  a 
number  of  contract  interpreting 
radiologists  will  necessarily  result  in 
biases  in  medical  outcomes  data.  Data 
should  be  calcufatad  both  for  the 
aggregate  facility  date  base  of  patiaote 
and  again  for  eaich  intnpreting 
physician.  Because  the  data  are  to  be 
calculated  for  individual  physicians, 
any  particular  sat  of  date  that  reprasente 
unusual  or  anomalous  resulte  will  be 
reedily  identified  and  additional 
calcufations  can  be  performed  by  tbe 
facility  to  project  avwage  outcomes 
without  tfaist  oudying  data.  The  benefit 
of  tracking  these  results,  therrfore, 
includes  the  ^ility  to  identify  proMems 
and  find  trends.  The  fadbty  will  be 
required  to  designate  a  reviewing 
interpreting  physician  to  review  these 
date  and  to  notify  all  interpreting 
ph3rsicians,  including  contract 
interpreting  radiologiste.  of  both 
aggr^ate  and  individual  results.  Such 
analyses  may  require  followup  actions, 
which  are  to  be  documented  by  the 
reviewing  interpreting  physician, 
b.  Confidentiality 
The  issue  of  maintaining 
confidential  ify  of  medical  outcomaa 
audit  infannaticm  collected  by  the 
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facility  during  its  mammagnphy 
medical  oatcomes  audit  was  a  highly 
contTovenial  area  and  generated  a 
divetse  niimhr  of  comments.  Five 
comments  stated  that  FDA  should 
collect  audit  results  and  publish  the 
infonoation  in  sggregate  fann  for  the 
public's  infioimation.  Two  addititmal 
comments  aigued  that  interpieting 
physician  psrfiimumre  data  should  be 
made  available  to  any  third  party  or 
wxaminee. 

Ota  the  otbar  hand.  25  comments 
uigad  that  FDA  ensure  confidentiality  of 
modical  outcomes  audit  dats  either 
through  Federal  legislation  or  under  the 
MQSA.  Thiitsen  comments  sou^t  to 
protect  the  data  by  making  it  available 
only  for  internal  purposes  and 
lestricting  its  snhmisstwn  to  FDA  and 
other  •ffnrimm  Que  respondent 
expressed  conoems  relating  to  the  use  of 
data  by  third  parties,  such  as  GMdlitiea. 
mdiologisls.  and  patients.  The  inmmwt 
went  on  to  sey  that,  in  die  instance  oi 
a  law  suit,  ail  such  information  would 
be  subpoenaed.  Five  comments  stated 
that  due  ta  lack  of  common  definitians 
end  public  understanding  of  the 
statistics  most  likely  to  be  captured  in 
the  mediral  outcomes  sudit,  such  data 
should  not  be  mede  availabls  to  any 
penon^not  affiliated  with  the  facility. 
Nine  other  comments  sgreed  that 
OHdical  audit  data  should  not  be  shared 
with  odiars  outside  the  fodbty.  even 
though  they  sgreed  that  vahiwie  use 
can  be  maas  ci  the  medical  audit  within 
the  fiKdlity  in  susessinc  the  accuracy  of 
interpretations.  Two  comments  argued 
thet,  imless  Use  negative  cases  are 
required  to  be  included  in  the  medical 
mitrnmes  audit  and  also  protected  from 
disuiveay.  than  will  be  incentives  to 
ooadttct  poor  quality  audits.  Finally, 
one  comment  stated  that  medical 
outcomes  audit  requirements  inevitably 
wiU  incnaae  tUtd-pai^  requests  far 
medfaal  audtt  data  in  aider  to  select 
pioviden. 

FDA  recognises  the  very  sensitive 
naCuraof  the  issue  of  confidentiality  of 
mammogrephy  medical  outcomes  audit 
data.  Under  the  final  regulations,  then 
era  BO  requirements  for  disseminattaa 
1  of  tha  data  to  public  bodies 
,  including  PDA.  Then 
is,  howevei,  a  requirement  that  each 
fodlity  selahHsb  and  maintain  a  system 
to  mrulnrt  fallow  up  and  make  that 
system  available  for  review  by  the 

Followup  is  required  far  all 
and  for  thoee 
patients  who  anlaiown  to  have 


and  use  of  medical  outcomes  audit  data 
to  help  protect  the  public  health 
without  necessarily  {eoperdiring  the 
confidentiality  of  such  data  or  the 
incentives  facilities  and  practitioners 
have  to  use  these  data  to  improve 
patfwuianoH,  Future  regiilattons  are 
possible  in  this  area. 

(Comment  549).  Fiftem  comments 
wondered  if  radiologists  could  refuse  to 
allow  an  inspector  to  copy  audit  data  in 
addition  to  visiially  reviewing  it  As 
rtianiised  previously.  FDA  does  not 
intend  to  have  inspectors  obtain 
photocopies  of  medical  outcomes  uulit 
informaticm.  The  agency  is  requiring 
inspectors  only  to  verify  that  systems 
are  in  place  far  the  facility's  use  as  part 
of  a  qtaality  assurance  program  (see 
earlier  discussion  in  the  preamble  to  the 
proposal  at  61  PR  14ft75). 

c.  Generay  requirements 

(§  900.12(f)(1)) 

This  paragraph  requires  facilities  to 
establish  and  mitiiitiiin  a  sjrstem  for 
collection  and  review  of  outcome  data 
and  coiralatiaD  of  pathology  results 
witb  initial  mammngranhic  results.  The 
active  ooUectian  and  followup  of  data 
are  to  focus  on  positive  mammoyams 
with  correlation  between  pethology 
results  and  interpreting  physician's 
initial  mammographic  intstpretation. 

K^oomwnt  550).  Ovenll  the 
oommants  about  this  pen^nph  wfere 
generally  positive.  Eight  comments 
stated  that  the  requirement  would  be 
beneficial  to  mammography  facilities 
snd  stafL  A  small  number  of  comments 
advocated  that  followup  data  be 
collected  for  all  abnormal 
mammoyams.  including  those  requiring 
additional  *'*»*g*'«B  befine  a  final 
mammogrqphk:  interpratation  cm  be 


regiihtinns( 


at  the  facility, 
far  intamal  facility 
data.  FDA  believes  these 
the  establishment 


FDAi 
of  the  final  rsgulations  states  that  a 
s]rstem  is  to  be  in  place  to  collect  and 
review  outcome  data  far  all 
mammograms  with  required  followup 
for  positive  mammograms.  Although 
followup  is  required  only  for  positive 
mammograms,  facilities  that  wish  to 
follow  all  their  cases  are  encouraged  to 
do  so.  Future  MQSA  regulations  may 
include  such  a  requirement  for  broader 
followup,  including  for  those 
mammograms  requiring  additional 
imaging  bribre  deteiminatian  of  a  final 
mammographic  result 

Followup  for  patients  with  abnonnal 
mammographic  results  has  been 
umduUed  wirreasftilly  by  several 
diffarant  poups,  including  the  National 
dBoar  Instttirta  Btoaaat  Cancer 
Survnilfamre  Consortium.  CDC, 
individaal  groups  of  radiologists,  and 
on  a  sfealewids  basis  in  Colorado. 
Followup  far  all  patisnts  widi  ■*«■«'■■"«> 


mammo^I^iiG  results,  or  sjrmptomatic 
for  breast  cancer,  or  requiiing  additional 

imaging  gtudiOS  WSS  SUCCOSsfully 

accomplished  in  Colorado  through  the 
CotoradoMammography  Advocacy 
Protect  (CMAP). 

As  mentioned  previously  tuider  the 
discussfon  on  the  use  of  the 
manunopaphy  medical  outcomes  audit 
as  an  altamative  approach  to  desi^  and 
process-based  regulatiens,  the  National 
Cancer  Institute's  Breest  Cancer 
Surveillanoe  Ctmsortium  has  also 
established  a  ma)or  reseerch  projecS  to 
understand  tlA  full  efiisct  of  breast 
cancer  screening  on  cancer  outcomaa. 
Data  on  breest  cancer  screening 
practices  from  nine  sites  across  the 
country  are  being  linked  to  popnlation- 
baaad  cancer  re^toiaa.  By  2000.  tiM 
datrfiase  will  contain  iafonnaHon  oa  . 
nearly  3.2  million  mammographic 
examinations  and  over  24. 000  cases  of 
breast  cancer.  Standardised  procedurea 
and  tools  were  ueated  and  are  being 
tested  by  the  surveillanoe  ooqportinm 
that  will  assist  mammography  fadlitiea 
in  data  collection  aiul  auditing.  Results 
and  outcomes  of  the  consortium  will 
help  establish  performance  standards 
far  mammography  and  FDA  will 
evaluate  thne  for  appropriateness  far 
future  stsndards  umfarMQSA. 

CMAP  is  s  caatralixed  daU 
manegeiBant  system  that  conducted 
followup  far  aU  women  with  almamal 
mammograms  and  women  with 
symptoms  of  breast  #;K»i^gw«  CMAP  also 
prompts  return  for  regular  rescreening 
through  a  sariea  of  reminder  letters  to 
women  and  tfaeir  physicians.  This 
system  involves  voluntary  participation 
of  mammography  centers,  with  most 
facilities  in  the  greater  Denver 
metropolitan  aree  participating.  CMAP 
services  were  also  ofhred  to  same  or  t!& 
patients  outside  of  die  metn^iolitan 
region.  The  same  traddiq;  and  followup 
and  screening  reminder  methods  were 
used  at  these  facilities  ss  for  those  in  the 
Denver  metropolitan  area.  Data 
collection  fior  individual  patients, 
facilities.  radiologistB.  surgeons,  and 
r^arring  physicians  is  governed  by 
stringent  standards  for  confidentiality. 
During  the  8  years  of  operation  of 
CMAP,  the  Program  oisured  that  there 
were  no  breaches  in  confidentiality 
protocols.  Followup  includes  coUection 
of  all  information  about  diagnostic 
procedures  performed  to  evaluate 
mammographic  aboormalities. 
Cunently,  CMAP  is  tracking  more  than 
200.000  women  and  more  than  300.000 
mamnaograms  with  ^tproxmiately  S 
percent  falling  into  the  "pontive" 
calegary  besed  on  radiologists' 
mammographic  interpretation.  The 
system  has  documoited  screening 
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compliance  rates  in  excess  of  85  percent 
and  improved  outcomes  associated  with 
the  diagnosis  of  breast  cancer. 
Specifically,  women  tracked  by  CMAP 
and  diagnosed  witii  breast  cancer  had 
smaller  tiunor  sizes  and  earlier  stages  at 
detection  when  compared  to  a  cohort  of 
women  with  breast  cancer  who  had  not 
received  the  level  of  tracking  and 
followup  performed  by  CMAP. 

(Comment  551).  Twelve  respondents 
supported  the  FDA  requirement  for 
collection  of  outcomes  data,  but 
requested  that  FDA  establish  guidelines 
for  die  content  of  the  audit  and  the  audit 
process  in  order  to  ensure  comparability 
of  medical  outcomes  data.  In  contrast, 
three  comments  supported  the  current 
FDA  position  to  esfablish  only  very 
general  requirements  for  the  medical 
outcomes  audit 

In  the  absmce  of  any  consensus 
standards  for  either  mammography 
outcomes  or  data  collection  methods. 
FDA  has  chosen  to  defor  proposing 
these  parameters  and  metbods  until 
more  research  has  been  completed  and 
clear  guidelines  can  be  formulated  for 
mammography  centers. 

Despite  tne  general  support  for  the 
medical  outcomes  audit.  28  comments 
expressed  concerns  that  there  is  no 
consensus  on  measures  of 
mammographic  efficacy.  As  discussed 
above,  FT)A  "acknowledges  the  lack  of 
substantive  research  on  appropriate  and 
accurate  measiues  to  assess  accuracy  of 
mattunographic  interpretation  and. 
therefore,  has  not  required  specific  data 
to  be  collected  for  die  medical  outcomes 
audit  Instead,  the  agency  has 
established  a  general  requiremoit  that 
mammography  facilities  have  a  system 
in  place  to  collect  and  review  outcome 
data  for  aU  mammograms.  Followup  is 
mandatory  only  for  positive 
mammograms  and  for  patients  who 
were  previously  screened  at  a  facility 
and  were  subsequently  found  by  that 
facility  to  be  diagnosed  with  tneast 
cancer. 

In  addition,  the  same  28  comments 
maintained  that  there  was  no  evidence 
that  performance  fisedback  about 
mammography  outcomes  affected  the 
quality  of  care.  In  fact,  however,  the 
agency  notes  that  there  are  several 
articles  in  peer-reviewed  |oumals 
indicating  that  performance  feedback  is 
an  effective  strategy  to  issue  positive 
behavior  change  (Ref.  3). 

(Comment  552).  Many  comments 
expressed  concern  about  the  impact  on 
audit  results  of  serving  diverse 
populations  of  patients.  It  was 
recommended  that  FDA  keep  such 
variations  in  mind  when  more  clearly 
defined  medical  outcome  standards  are 
established  in  the  future. 


FDA  acknowledges  the  in^xutance  of 
this  point  and  will  take  population 
diversity  into  account  in  the  future 
development  of  more  specific  audit 
parameten. 

(Comment  553).  Three  comments 
stated  that  the  medical  outcomes  audit 
requirement  emphasized  detection  of 
false  positives  and  expressed  the 
opinion  that  this  was  a  meaningless 
outcome.  Three  more  stated  that  the 
most  important  measure  was  the  rate  of 
false  n^atives. 

FDA  notes  that  the  final  regulations 
do  not  require  reporting  of  either  false 
negatives  or  false  positives.  The 
emphasis  is  on  collecting  followup  data 
for  all  patients  with  poutive 
mammographic  finding«  and  for 
patients  who  received  mammography  at 
a  facility  and  were  later  determined  to 
have  breast  cancer.  Such  followup  may 
3rield  a  number  of  statistics,  including 
false  negatives  and  false  positives. 

NMQAAC  has  suggested  that  FDA 
provide  reference  articles  to  which 
fiKalities  cotild  refo  if  they  wanted  to 
compare  their  own  statistics  with  those 
of  odier  practices.  FDA  supports  this 
t]rpe  of  educational  outrsMJi  and 
intends  to  list  such  naierences  in 
Mammography  hiatters  as  they  become 
available.  NMQAAC  also  noted  that 
future  revisions  of  the  regulations  may 
requira  specific  performance  standards 
to  be  issued  for  mammography  once 
scientific  evidence  supports  such 
performance  standards.  The  agency 
agrees  that  such  future  developmrata 
are  possible.  However,  the  current 
regulation  requires  followup  only  fiw 
patients  with  positive  mammograms  as 
defined  by  the  assessment  categories  of 
"suspicious"  and  "highly  suggestive  of 
malignancy"  and  for  patients  who 
received  mammography  at  a  facility  and 
«r«e  later  determined  to  have  breast 
cancw. 

(Comment  554).  Twenty-seven 
comments  expressed  concerns  about 
burdens  imposed  by  the  FDA 
reqiiirement  for  medical  outcomes 
audit  Tbe  burdens  included  both 
financial  costs  of  conducting  the  audit 
and  concerns  about  staff  time  to  collect 
the  outcomes  data.  A  subset  of  these 
comments  specifically  cited  costs 
associated  with  the  need  for 
sophisticated  computerized  systems  and 
an  increase  in  clerical  staff  in  order  to 
accomplish  the  amount  of  followup 
required  by  the  regulation. 

FDA  notes  that  me  number  of  patients 
requiring  followup  (i.e.,  those 
mammograms  assessed  as  "highly 
suggestive  of  malignancy"  or 
"suspicious")  ^ould  be  relativriy  small 
compared  to  the  general  population  of 
women  screened  at  a  given 


mammography  facility.  In  fact,  data 
from  CMAP  and  tbe  other  programs 
cited  above  suggests  that  an  avoage  of 
3.0  percent  to  5.0  percent  of  the  total 
population  of  patients  receiving 
mammograms  at  a  facility  will  require 
active  followup.  While  FDA  recognizes 
that  there  may  be  some  increase  in  coats 
associated  with  staff  time  to  conduct 
such  foUowup  for  all  positive 
mammograms  and  patients 
subsequentiy  diagnosed  with  breast 
cancer,  the  benefits  of  followup  are 
considered  to  outweigh  the  costs.  In 
addition,  the  small  number  of  patients 
requiring  intense  followup  will  not 
place  an  undue  burden  on  an  individual 
mammography  facility  when  it  is 
measured  against  the  education  and 
experience  acquired  by  facility 
personnel.  The  information  gained  by 
staff  has  been  shown  to  have  a  positive 
impact  on  interpretation  skill.  Feedback 
about  patients  with  positive 
mammograms  is  extrmnely  important 
information  for  both  radiologists  and 
technologists.  Finally,  it  was  the  general 
consensus  of  tbe  members  of  NMQAAC 
that  the  benefits  of  medical  outcomes 
outMreighed  the  costs,  especially  when 
one  ctmaiders  tbe  small  number  of  cases 
the  current  regulations  will  afbct  and 
data  from  centralized  mammography 
tracking  systems,  such  as  the  CMAP. 
which  indicated  that  costs  of  followup 
can  be  tninimiTtMi  One  Committee 
member  also  noted  that  such  followup 
actions  could  reduce  costs  associated 
with  medical  liability  actions. 

(Comment  555).  Sixtem  comments 
assumed  that  the  medical  outcomes 
audit  would  reqiiire  computerized 
systems  and  more  clerical  help,  thereby 
resulting  in  increeaed  coats. 

FDA  notes  that  a  computerized 
tracking  system  is  not  required  by  the 
final  regulations.  In  fact  many  facilities 
rely  on  a  manual  notecard  tickler  file  to 
ensure  appropriate  and  timely  followup 
for  eligible  patients.  Some  facilities  have 
joined  a  consortium  of  mammography 
centers  where  followup  can  be 
accomplished  by  a  centralized  data 
collection  effort  Centralization  of 
followup  was  designed  and 
impleniented  very  successfully  for 
CMAP.  with  significant  economic 
benefits  and  opportiuiities  for  data 
comparisons  between  one  facility  and 
the  aggregate  of  all  participating 
facilities.  Utilization  of  unique 
identification  numbers  for  patient, 
facility,  referring  physician,  radiologist, 
and  surgeon  preserved  confidentiality. 
Information  on  the  type  of  data  to 
collect  and  methods  of  data  collection 
and  interpretation  will  be  forthcoming 
from  FDA. 
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(Conmiant  556).  Three  comments 
asserted  that  the  responsihility  for 
foUowup  should  remain  with  the 
surgeon  and/or  refiatiing  phjrsician. 

FDA  agrees  that  followup  by  the 
refsning  physician  or  surgeon  may  well 
be  the  most  efiiactive  way  to 
communicate  with  patients  and  collect 
outcome  data.  However,  the  agency's 
authority  undw  the  MQSA  is  focused  on 
mammogrephy  Eacilities.  FDA  cannot 
establish  audit  or  followup 
requirements  for  physicians  who  do  not 
wwk  as  interpreting  physicians  in 
mammography  {acilities. 

(Conunent  557).  One  comment 
suggested  that  certified  facilities  be 
required  to  share  patient  outcome  data 
with  other  certified  facilities,  especially 
if  that  information  is  necessary  in  order 
to  complete  the  medical  outcomes  audit 

FDA  Das  DO  evidence  at  this  time  that 
facilities  are  unwilling  to  share 
followup  infaimation  with  other 
fadlitiea  that  have  treated  their  patients. 
Upon  implementation  of  the  final 
regulations,  FDA  will  monitor  this 
cooperation  and  detwmine  if  there  is  a 
need  tar  such  a  requirement  in 
subsequent  regulations. 

It  was  requested  that  FDA  define 
'correlation'  of  manunographic  results 
with  pathology  results.  FDA  has 
addiBeaed  this  in  the  comments  on 
S  900.2(bb)  of  the  final  regulations. 

d.  Data  coUecCkm  (§  900.12(f)(2)) 

(Comment  558).  This  proviaiao 
requires  that  data  be  collected  on  an 
ongoing  basis  for  at  least  all  patients 
wiUi  positive  mammograms.  The 
majority  of  the  commoits  related  to  this 
paragraph  suggested  that  the  regulations 
require  surgeons,  refairing  physicians, 
and/or  patholagj  laboratories  to  submit 
outcomes  data  to  the  mammography 
facility  rather  than  requiring  proactive 
foUowup  by  the  fadli^  for  all  positive 
mammooams. 

FDA  agrees  that  such  reporting  would 
facilitate  the  efficient  collection  of 
accurate  outcomes  data.  FDA  has  taken 
actions  to  encourage  other  medical 
entities  to  voluntarily  provide  this  data 
Qoumal  <A  the  American  Medical 
Association.  1995).  but  as  noted  above. 
FDA's  authority  under  the  MQSA 
focuses  on  mammography  t"Hlirt«« 
FDA  cannot  reqiiire  other  entitiea  or 
health  care  practitioners  to  collect  data 
and  forward  it  to  mammogiaphy 
fadlitiea. 

(Comment  559).  One  comment  stated 
that  it  "was  not  right  to  force  a 
physician  to  file  statistics  with  FDA  just 
for  statistics  sake." 

FDA  believes  that  it  is  important  to 
point  out  that  the  final  regulations  do 
not  require  reporting  of  any  »n*^V^l 
outcomes  audit  statistics  to  FDA.  If  such 


requirements  are  established  in  the 
foture,  it  would  only  be  because  it  was 
justified  by  public  health  benefits  and 
not  "just  for  statistics  sake." 

(Comment  560).  A  numbw  of 
comments  raised  oonoams  about  the 
medical-legal  implications  of  collecting 
outcomes  data  and  some  of  these  urged 
FDA  to  mandate  audit  protection  for 
every  facility  in  every  state.  Concerns 
were  raised  that  the  data  could  be 
subject  to  subpoena,  used  against 
facilities  in  malfMactice  claims,  or 
evaluated  by  third-paity  pxayers  to  award 
omtracts.  Discussion  among  members  of 
NMQAAC.  on  the  other  hand,  indicated 
that  collection  and  review  of  data  does 
result  in  improved  breast  cancer 
detection  outcomes  and  can  also  serve 
to  protect  a  facility  in  the  instance  of  a 
legal  claiOL 

Although  State  laws  on  protection  of 
medical  audit  data  do  vary.  FDA 
believes  such  information  is  protected 
from  use  against  facilities  or  physicians 
in  the  majority  of  cases.  Hw  Committee 
suppofted  the  regulations  as  they  are 
curiently  written.  As  stated  previously. 
the  regulations  only  require  that  a 
system  be  in  place  to  c«»iduct  foUowup 
and  that  such  followup  would  be 
required  for  all  positive  mammograms. 
The  regulations  do  not  require 
disclosure  of  any  outcomes  data  to  FDA 
or  any  other  entity  outside  the  facility. 
The  agency  has  concluded  that  the  final 
regulations  strike  the  proper  balance 
because  the  benefit  of  audits  in 
improving  acciuacy  of  interpretation 
outweigh  concerns  about  forced 
disclosure  to  third  parties. 

e.  FnquetKy  of  audit  anafysiM 
(§900.12(f)(3)) 

This  paragraph  establishes  guidelines 
for  the  freqaincy  of  the  medical 
outcomes  audit 

(Comment  56lX  The  majority  of 
comments  relevant  to  this  point 
supported  an  annual  audit  of  medical 
outcomes,  but  also  recommended  that 
the  audit  period  end  6  to  12  months 
prior  to  the  date  of  the  audit  in  order  to 
ensure  collection  of  complete  patient 
information.  FDA  recognizes  the  need 
for  adequate  time  to  ela^Me  in  order  to 
collect  all  relevant  data.  In  response  to 
the  conunents,  the  provision  wras 
amended  to  clarify  that  the  audit 
analysis  may  be  completed  up  to  12 
months  following  the  ckiee  of  the  audit 
period.  This  additional  time  for 
completion  of  followup  was  supported 
by  I<^4QAAC  However,  because  the 
requirement  is  to  do  an  annual  audit,  a 
subsequrait  audit  period  will  be  in  effact 
during  the  time  the  facility  completes 
followup  for  the  previous  ip^iral 
outcomes  audit  period. 


Comments  also  recommended 
requiring  qxuuterly  review  of  audit  data 
by  interpreting  physicians.  FDA 
established  the  requirement  for  annual 
review  of  these  data  in  order  to 
maximiiw  the  ntunber  of  cases  eligible 
for  followup  and  data  analysis. 
Facilities  are  free  to  review  their  audit 
data  at  more  frequent  intervals  if  that  is 
useful  or  desirable  for  that  practice. 
FDA  notes,  however,  that  quarteriy 
audit  review  may  not  jrield  sufficimt 
numbers  of  cases  for  performance  of 
valid  statistical  analyses. 

Finally,  one  comment  asked  what  was 
meant  by  individually  and  collectively' 
for  review  of  medical  outcomes  audit 
data.  FDA  has  revised  the  provision  to 
clarify  that  the  medical  outcomes  audit 
data  is  to  be  evaluated  by  the  reviewing 
interpreting  ph]rsician  for  the  entire 
facility  and  for  each  individual 
cadiologiat  reading  manmograms  for  the 
fadUty. 

£.  Deviewing  intarpntiiig  phygkAm 
(§900.12(fX4)) 

This  paragraph  requires  that  eech 
mammography  facility  designate  at  least 
one  interpreting  physician  to  review 
medical  outcomes  audit  data  at  least 
annually.  This  individual  will  also  be 
responaible  for  analyzing  results  and 
identifying  issues  based  on  these  results 
and  recording  any  followup  actions. 

(Comment  562).  Eight  comments 
expressed  concerns  about  the  utility  and 
feasibilify  of  conducting  medical 
outcomes  audit  reviews  for  individual 
physidans.  These  comments  reastmed 
that  the  numbers  would  be  so  small  that 
findings  would  not  be  of  practical  or 
strtistical  significance,  and  that  sodi 
analyses  wonuld  also  be  resource 
intensive. 

FDA  acknowledges  these  concerns, 
but  e:q)ects  that,  over  time,  adequate 
data  will  be  available  for  individual 
inter|Heting  physicians  that  will  become 
meaningful  and  will  aUow  tests  of 
statistical  significance. 

(Comment  563).  Five  conunents 
supported  the  proposal  to  indude 
'taking  corrective  action  and 
documenting  such  actions'  in  the 
requirement,  while  two  others  itrgued 
that  this  would  not  always  be  possible. 

Review  of  these  comments  and 
discussions  with  NMQAAC  prompted 
FDA  to  change  the  wording  to  recognize 
that  the  reviewing  interpreting 
physidan  may  not  always  have 
authorify  to  institute  corrective  actions. 
As  revised,  the  proposed  regulation 
requires  the  reviewing  interpreting 
physician  to  document  what  if  any, 
followup  actions  were  taken  following 
review  of  the  individual  and  aggregate 
medical  outcomes  audit  data. 
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(Comment  564).  Nine  comments 
noted  that  facility  performance 
monitoring  and  corrective  actions  were 
not  defined  in  the  regulations  and, 
therefore,  this  provision  is  unclear. 

FDA  agrees  and  has  deleted  these 
terms  in  revising  the  language  of  diis 
provision. 

(CcHument  565).  Finally,  one  comment 
recommended  that  the  reviewing 
interpreting  physician  should  also  be 
the  individual  responsible  fm-  overall 
facility  quality  assurance. 

FDA  does  not  believe  that  this  dual 
role  is  necessary  or  beneficial  for  every 
facility,  e.g.,  a  physidan  who  is  best 
suited  for  responsibility  over  audits  may 
not  be  onsite  suffidently  often  to  also  be 
responsible  for  overall  quality 
assurance.  Although  the  final  rule 
would  permit  a  fadlity  to  designate  the 
same  person  for  both  responsibilities,  it 
is  not  required. 

7.  Manunographic  Procedure  and 
Techniques  for  Mammography  of 
Patients  With  Breast  Implants 
(§  900.12(g)) 

This  paragraph  implements  the 
MQSA  provisions  that  require  FDA  to 
establi^  "standards  related  to  special 
techniques  for  mammography  of 
patiffiits  with  breast  implants"  (42 
U.S.C.  263b(fXl)(H)). 

a.  Breast  imphint  inquiries 
(§900.12(gXl)) 

As  proposed,  this  paragraph  required 
each  fadlity  to  have  in  place  a 
procedure  to  inquire  if  an  examinee  has 
a  Ineast  implant  at  the  time  of 
mammography  scheduling. 

(Comment  566).  Moretnan  110 
comments  opposed  "mHng  tius  inquiry 
at  the  time  of  scheduling.  Reasons  for 
the  opposition  induded:  privacy 
concerns  of  the  patient,  the  fad  that  the 
patient  may  not  be  the  person 
scheduling  the  examination,  and  the 
belief  that  the  best  way  to  obtain  this 
information  is  by  having  the 
technologist  question  the  patient  at  die 
time  of  the  examination.  Eleven 
comments  supported  this  requiranent, 
reasoning  that  this  would  aid  in 
effident  scheduling  and  urged  FDA  to 
publicize  the  need  for  implant  patients 
to  inform  the  fadlity  of  their  situation 
at  the  time  of  "i*lrino  an  appointment 

After  reviewing  all  comments  and 
discussing  this  issue  with  NMQAAC. 
FDA  has  revised  §  900.12(gKl)  to 
require  all  facilities  to  have  a  procedure 
to  inquire  whether  or  not  the  patimt  has 
breast  implants  prior  to  the  actual 
manunographic  examination,  but  not 
necessarily  at  the  time  of  scheduling. 
Those  facilities  that  believe  it  is 
important  to  identify  breast  implant 
patients  at  the  time  of  scheduling,  in 


order  for  the  facility  to  allot  the  corred 
amount  of  time  for  the  study,  are  free  to 
do  so.  The  comments  indicate  that  many 
facilities  will  choose  to  use  the  patient 
questionnaire  to  obtain  this  information 
or  have  the  technologist  question  the 
patient  prior  to  the  examination 

(Comment  567).  Sevraal  comments 
stated  that  facilities  should  have  the 
option  of  referring  breast  implant 
patients  to  facilities  where  such 
examinations  are  done  regulariy. 

FDA  agrees  with  these  conunents  and 
notes  that  there  are  no  regulations 
requiring  fadlities  to  perform  studies  cm 
patients  with  implants.  For  those 
facilities  electing  not  to  perform 
mammography  on  patients  widi  breast 
implants.  FDA  strongly  recommends 
that  they  develop  a  mechanism  to 
inform  referring  physicians  and  patients 
of  this  fact  This  will  decrease  the 
rhances  of  such  patients  arriving  at  a 
facility  that  does  not  ordinarify  perform 
breast  implant  studies. 

(Comment  568).  Two  comments 
suggested  establishing  a  minimiifti 
volume  for  these  types  of  examinations 
in  order  to  conc«itntB  them  at  facilities 
that  are  the  best  for  this  purpose. 

FDA  recognizes  that  increased 
experience  with  imaging  patients  with 
breast  implants  is  likely  to  develop 
expertise.  However,  the  agmcy  bcdieves 
that  it  is  in  the  best  interest  of  all 
concerned  to  have  high  qualify 
mammography  performed  in  as  many 
facilities  as  possible.  It  is  possible  that 
one  technologist  at  a  particular  fadlify 
may  have  had  additional  training  in 
techniques  for  imAging  such  patients 
and  be  able  to  do  excellent 
examinations  despite  relatively  low 
numbers  of  such  patients.  It  is  not  the 
intent  of  the  MQSA  to  axbitrarify  restrid 
access  to  mammography  services. 

b.  Aioziouzzng  uie  visualization  of 
breast  tissue  far  patients  with  implants 
(3900.12(g)(2)) 

This  {Mragraph  requires  that  patients 
with  breast  implants  luidergoing 
manunography  have  manunographic 
views  to  mmrimi»«  the  visualization  of 
breast  tissue,  except  wdiere 
contraindicated  or  modified  by  a 
physician's  directions. 

(Comment  569).  Nine  cmnments    ^ 
stated  that  it  is  important  to  take 
additional  and  spedalized  views  of  die 
implanted  breast  in  order  to  achieve 
maximum  visualization  of  tissue.  The 
authors  asserted  that  a  minimiiTn 
standard,  such  as  requiring  Eklund 
views,  should  be  set  One  contradictory 
comment  stated  that  requiring 
mandatory  views  would  cause 
unnecessary  irradiation  because  not 
every  implant  can  be  displaced  as  in  the 
Eklimd  procedure. 


FDA  and  NMQAAC  agree  that, 
cunenUy,  the  Eklund  procedures, 
including  appropriate  individualized 
views,  provide  the  best  manunographic 
means  to  visiialize  breast  tissue  for  most 
women  with  implants.  The  agency  and 
the  committee  also  recognize  that  other 
methods  may  exist  that  would  be 
preferable  in  particular  cases.  Because 
breast  implant  imaging  is  evolving,  the 
agency  believes  that  it  would  be 
prematiire  to  limit,  by  r^ulation.  this 
imaging  to  only  one  technique.  FDA 
does  not  believe  that  this  r^ulation,  m 
written,  will  result  in  unnecessary 
irradiation  of  patients  because  it  allows 
facilities  to  customize  the  study  to  the 
individual  patient 

NMQAAC  reconunended  deleting  the 
phrase  "and  optimize  breast  cancer 
detection"  as  being  redimdant  FDA 
agrees  and  has  deleted  the  phrase  from 
the  final  provision. 

c.  Onsite  supervision  of  atanunogmms 
of  patients  with  breast  implants 
(§  900.12(g)(3)) 

FDA  received  almost  300  comments 
opposing  this  proposal,  which  wrould 
have  required  that  mammograms  of 
patients  with  breast  implants  be 
supervised  by  an  onsite  interpreting 
physician.  Reasons  for  the  opposition 
induded:  Severe  scheduling  and  access 
problems  if  an  interpreting  physidan 
had  to  be  present  no  demonstrated 
medical  need  for  an  onsite  physidsn. 
and  the  belief  that  technologists  are 
capable  of  performing  impluit 
examinations  without  the  supervision  of 
an  intnpreting  phjrsidan.  Four 
comments  supported  the  section  as 
proposed,  stating  that  it  was  important 
to  have  an  interpreting  ph3rsidan  onsite 
to  check  the  qualify  of  the  images. 

FDA  has  been  persuaded  by  the 
comments  and  subsequent  discussions 
with  NMQAAC  that  requiring  an  onsite 
interpreting  phjrsidan  would  residt  in  a 
decrease  in  access  to  high  qualify 
mammography  services  for  women  widi 
breast  implants  without  a  significant 
improvemmit  in  the  qualify  of  care. 
Therefore,  FDA  has  deleted  diis 
provision. 

8.  Consumo-  Complaint  Mechanism — 
FadUfy  Standard  (§  900.12(h))  and 
Accreditation  Body  Standard 
(S  900.4(g)) 

These  paragraphs,  as  proposed, 
est^lish  a  process  far  fadlities  and 
accreditation  bodies  to  coUed  and 
resolve  serious  consxuner  complaints.  It 
provides  patients  with  a  mechanism  to 
report  what  they  believe  to  be  seriously 
d^dent  mammography  services  and 
gives  them  the  opportunify  to  have  their 
complaints  heard,  investigated,  and 
resolved. 
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Section  900.12(h),  under  facility 
ttandards,  establisbes  requizements  Cor 
fMilities  with  respect  to  collecting  and 
rewlving  aerious  consumer  complaints, 
while  §  900.4(g).  under  accreditation 
body  standards,  establishes 
Bsquirements  for  actions  that 
accreditation  bodies  must  take  to 
resolve  consumer  complaints  refoned  to 
them. 

Many  of  those  who  commented  on  the 
proposed  regulations  seemed  unaware 
that  dithnnt  aspects  of  the  complaint 
mechanism  were  addressed  In  these  two 
aeparale  paragraphs,  and  unaware  that 
bodi  sectiaas  should  be  reed  with 
nietmxB  to  the  definitions  section  of 
the  regulations  at  §  900.2.  Because  the 
comments  on  these  separate  provistoos 
tended  to  be  similar,  aod  in  crdar  to 
help  illuatiBte  the  connection  between 
them.  FDA  concluded  that  it  would  be 
most  efficient  to  address  public 
comments  on  the  complaint  mechanism 
sections  of  the  proposed  regulations  as 
agroop. 

As  the  consumer  fnprseentatiTwg  on 
NMQAAC  noted,  of  all  of  the  comments 
oa  the  complaint  mechanism,  only  two 
were  from  consximers.  Almost  all  of  the 
comments  were  frnn  lepiwsentati  »ee  of 
mammography  bciiities. 

(CxHsment  570).  Sevaral  conmients 
agreed  widi  FDA  that  facilities  should 
have  the  flexibility  to  develop  their  own 
complaint  mechanism  and  institute 
their  own  procedures  for  responee  and 
resolution.  One  comment  supported  the 
raquiremant  that  facilities  devielop  a 
system  far  collecting  and  resolving 

I  complaints  about  memmogiaphy 
■>  and  the  propoeed- definition  of 
I  complaints.  Two  comments, 
including  one  from  a  breast  cancer 
advocacy  organization,  oxpreised 
support  for  the  consimier  complaint 
pravisiaB  that  FDA  proposed. 

One  comment  noted  concern  that 
dkace  is  no  rule  requiring  feedback  by 
fadlitieB  to  FDA  about  an  aocreditatian 
body.  The  comment  suggested  that  FDA 
implement  a  communication 
mechanism  for  fadlltias  to  register 
complaintay comments  with  FDA  about 
the  accieditation  boriy.  The  coaaaent 
recommended  that  Uw  mc  *>*"i«" 
guarantee  foUowup,  similar  to  the 
provision  astahliahing  a  consumer 
complaint  mechanism 

FDA  believes  mechanisms  for  facility 
faedhar¥  to  FDA  aheady  exist  FadUties 
that  wish  to  comment  about 
acoeditatian  bodies  swy  contact  FDA's 
DMC9U>  (addrem  aboee)  and  wiU 
receiveaieqwnse.  In  addition,  the 
statutory  ieq[Qirenient  for  FDA  to  audit 
the  perfaoBSBoe  of  accreditation  bodies 
dmni^  inspectkias  of  talected  facilities 


establishes  additional  opportunities  for 
review  and  feedbeck. 

(Comment  571).  Two  comments 
discussed  the  manner  in  which 
accreditation  bodies  might  implement 
the  complaint  resolution  process.  One 
suggested  that  serious  consumer 
complaints  should  be  handled  by  an 
ACR  Peer  Review  process.  Another 
sugBBSted  that  accreditation  bodies 
could  ftmn  boerds  to  receive  unresolved 
serious  complaints. 

FDA  notes  that  the  final  regulations 
prescribe  no  particular  method  for 
accreditation  bodies  to  use.  beUeving 
that  flexibility  will  permit  each 
accreditation  body  to  establish  a  system 
Aat  works  best  for  the  facilities  it 
accredits  and  the  patients  they  serve. 
Establishing  specific  groups  to  review 
unresolved  complaints  is  one  acceptable 
method  for  fulfillime  this  requirement. 

(Comment  572).  One  comment 
recommended  that,  because 
accreditation  bodies  have  no 
enforcement  authority  other  than  to 
revoke  or  deny  accreditation.  FDA  m 
the  State  certifying  entity  should  retain 
authority  to  investigate  onnsnmwr 
complaints. 

In  response,  FDA  notes  that  nothing 
in  the  MQSA  or  the  regulations 
precludes  FDA  or  a  State  from 
investigating  complaints.  However,  the 
agency  believes  consumer  compleints 
will  be  addressed  most  effactively  and 
efficiently  by  a  three-tiaTed  approech. 
First,  the  complaint  should  be  registered 
at  the  facility,  ediere  there  is  the  greatest 
chance  6»  resolution.  Second,  serious 
complaints  diet  have  not  been  resolved 
at  the  facility  should  be  directed  to  the 
accreditation  body.  And.  third,  the 
accreditation  body  can  forward  sasious 
complaints  to  FDA.  Althou^ 
consumers  may  choose  to  romplain  to 
the  facility,  the  accreditation  body,  or 
FDA.  the  intent  of  these  mechanisms  is 
to  resolve  difficulties  quickly  at  the 
level  cloeest  to  the  consumer. 

(Comment  573).  One  comment 
suggested  a  name  change  for  the 
ccmsumer  complaint  mechanism.  The 
author  supported  the  propoeed 
rsqnirement,  but  preferred  the  use  of 
eitnar  "consumer  comment 
mechanism,"  or  "consumer  feedback 
mechanism"  to  encourage  fiaedback  on 
positive  mammoen^y  axperienoe(s). 

FDA  and  members  oif  NMQAAC  agree 
diet  the  term  "complaint"  has  negative 
I  and  may  not  encourage 
1  positive  comments.  The 
r.  requires  FDA  and. 
hB^AAC  to  develop  a  mechanism  far 
die  investigation  of  "consumer 
oompfaints."  Conaeqaendy.  FDA 
adhoed  to  the  terminology  in  the 
statute. 


(CoBuaent  574).  FDA  received  seven 
comments  requesting  additional 
guidance  and  detail  about  consumer 
complaint  procedures.  Five  comments 
suggested  that  guidance  documents  be 
made  available  for  facilities  to  follow  in 
generating  their  system  for  collecting 
and  resolving  complaints,  including 
directions  for  consumers  who  wish  to 
file  a  complaint  %vith  the  facility's 
accreditaticm  body.  One  comment 
suggested  that  FDA  develop  a 
standardized  plan,  with  appropriate 
forms  to  review  and  evaluate  each 
facility's  consumer  complaints.  One 
comment  supported  the  proposed 
definition  of  a  serious  complaint,  but 
noted  that  most  complaints  deal  with 
Medicare  and  insurance 
reimbursements,  or  lack  thereot 

FDA  agrees  that  additional 
information  will  be  helpful  and 
members  of  NMQAAC  have  also 
strongly  recommended  that  guidance  be 
developed.  The  agency  plans  to  develop 
such  documents  for  facilitieB  and 
consumers. 

In  rafarence  to  discussions  in  the 
proposal  about  cultural  considerations, 
one  comment  noted  that  facilities 
cannot  reasonably  be  expected  to 
develop  complaint  procedures  for  all 
possible  language,  ethnic,  and  literacy 
backgrounds.  FDA  agrees  that  to  require 
facilities  to  make  su^  provisions  %vould 
pose  an  undue  burden.  However,  the 
agency  encourages  facilities  to  design 
their  compleint  mechanism  procedures 
to  be  responsive  to  the  pazticular  needs 
of  consiuners  they  serve. 

(Comment  575).  Fourteen  comments 
steted  that  the  required  consumer 
comriaint  mechanism  increases  costs. 

FDA  believes  that  the  requiranents 
far  the  complaint  mechanism  ara 
iiiiniiTMl  Preliminary  estimates  indicato 
that  the  costs  for  establishing  and 
implementing  a  system  are  not 
significant  ami  that  many  facilities 
aheady  haw  sudi  systems  in  place.  In 
additicm,  costs  of  establishing  and 
implemmting  such  systems  are  likriy  to 
be  outweighed  by  the  benefits  to  the 
facility  resulting  from  better  patient 
relations,  enhanced  reputetion.  and 
avoidance  of  costs  related  to  unresolved 
complaints  that  may  leed  to  litigation. 

(Comment  576).  Several  comments 
expressed  concern  that  some  consiuner 
complaints  could  unfairiy  ieopardize 
facilities  and  particular  employees. 
These  comments  hypothesised  s  variety 
of  situations:  A  facility's  certification 
could  be  threatened  by  an  examinee 
bent  on  vengeance  (for  example,  if  a 
false  negative  mammogram  and  an  error 
in  interpretation  constitute  aerioiis 
cranplaints);  certain  employees  could  be 
singled  out  any  time  a  complaint  is 
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refaned  to  e  hi^ier  authority  (the 
eccreditation  body);  the  technologist 
could  be  falsely  accused  of  a  myriad  of 
issues  pertaining  to  patirait  care. 
Another  comment  inter^Meted  the 
proposed  regulation  to  mean  that 
patients  with  complaints  must  be 
contacted  for  their  opinion  on  whether 
the  facility's  solutions  are  acceptable  to 
theDL 

FDA  foresees  some  situations  in 
which  a  facility's  certification  may  be 
threatened  as  a  result  of  consiuner 
complaints.  For  example,  if  serious 
complaints  have  be«i  continuously 
igncued  or  left  unresolved  by  the 
accreditation  body  or  the  facility, 
subsequent  FDA  investigations  may 
demonstrate  that  the  facility  is  unable  or 
unwilling  to  comply  with  the  MQSA 
standards  The  agency  is  confident, 
however,  that  most  facilities  will  make 
a  sincere  and  effective  effort  to  respond 
to  valid  complaints  and  does  not  expect 
that  it  will  be  necessary  to  consider 
suspending  or  revoking  cotificates  for 
this  reason,  except  in  rare  cases.  In 
refiarence  to  concerns  about  personnel 
being  unjustly  accused,  FDA  notes  that 
technologists  are  not  ordinarily 
designated  as  the  individuals 
responsible  for  the  facility's 
management  and  operation.  To  die 
extent  ccmsumer  complaints  lead  to 
improvement  in  performance  of 
individual  personnel,  the  quality  of 
mammography  is  improved  at  that 
facility.  With  respect  to  the  need  to 
contact  consumers  about  resolution  of 
complaints,  the  agency  believes  such 
communication  is  a  necessary  part  of 
resolving  a  complaint  If  consumers 
believe  die  facility's  solutions  are 
imacceptable.  they  may  contact  the 
accreditation  body  or  FDA.  who  will  try 
to  resolve  the  issue  on  a  c^»-by-cese 
basis. 

(Comment  577).  Seven  comments 
noted  their  objection  to  additional 
policies  and  procedures  for  a  consumer 
complant  mechanism.  One  comment 
noted  that  a  mandatory  facility 
complaint  mechanism  is  supcnfluoos 
because  effective  resolution  of  patients' 
complaints  is  already  a  component  of 
proper  patient  care.  Another  comment 
noted  that  each  facility  can  devriop  its 
own  consumer  complaint  plan  vrithout 
any  guidelines  from  the  MQSA. 
Fourteen  comments  suggested  that  FDA 
simply  accept  the  policies  and 
procedures  for  mammography  consumer 
complaints  that  are  ciurently  in  use  at 
each  facility.  If  no  policy  and 
procedures  are  in  place,  the  facility 
should  establish  cme. 

FDA  agrees  that,  for  the  majority  iA 
facilities,  effective  resolution  of  patient 
complaints  is  already  a  component  of 


proper  patient  care.  In  fact  under  the 
intorim  rules,  facilities  are  required  to 
post  an  address  where  complaints  can 
be  filed  with  accreditation  bodies,  and 
maintain  records  of  all  complaints 
roistered  at  the  facilities,  llie 
req^ements  in  the  final  r^ulations, 
the^cHe,  should  present  little 
additional  burden.  Those  facilities  that 
already  have  procedures  in  place  are 
unlikely  to  have  to  make  any  significant 
changes.  Only  facilities  that  do  not  have 
a  sjrstem  in  place  will  be  required  to 
make  any  significant  investment  of 
resources.  As  discussed  above, 
procedures  are  likely  to  benefit  both  the 
public  heeltfa  and  the  individual 
facility. 

(Comment  578).  One  ccnnment 
suggested  that  the  fiKulity  should  have 
the  option  to  ignore  a  consumer 
complaint  This  comment  stated  that 
facilities  should  be  encouraged  to 
handle  complaints,  but  not  required  to 
do  so. 

Und^  the  final  r^ufations.  a  facili^ 
must  establish  a  written  and 
documented  system  for  collecting  and 
resolving  consumer  ct»nplaints.  That 
system  may  include  varying  degrees  of 
responsiveness  to  di£E»ent  kinds  of 
complaints.  A  complaint  Aaut  the 
temperature  of  the  waiting  room  may  be 
handled  differently  than  a  complaint 
about  failure  to  receive  notification  of 
examination  results.  There  may  be 
certain  types  of  complaints  under  its 
system  that  a  facility  decides  do  not 
merit  additional  resources  beyond  a 
verbal  acknowledgment  or  response. 
However,  the  system  must  include  a 
mechanism  to  provide  consiuners  with 
a  way  to  register  serious  complaints 
with  the  accreditation  body.  The 
consumer  can  use  that  information  to 
take  serious  complaints  to  the 
accreditation  body  and  inform  the 
accreditation  body  that  the  facility  made 
no  attempt  to  resolve  the  complaint 

(Comment  579).  One  comment 
appfauded  the  mnmtwnar  complaint 
mechanism  in  theory,  but  que^oned 
the  wisdom  of  permitting  the  facility  to 
determine  whether  the  complaint  is 
serious.  The  comment  stated  that 
facilities  should  be  required  to  record 
all  complaints  and  provide  all 
consumers  with  directions  for  filing 
complaints  with  the  facility's 
aocraditing  and/or  lir»wi«ing  body.  FDA 
does  not  believe  that  the  facility 
independendy  determines  whether  the 
complaint  is  serious  because  the 
definitions  of  "serious  complaint" 
"serious  adverse  event,"  and  "adverse 
event"  (see  §  900.2)  are  the  basis  for 
such  decisionmaking.  Also,  if 
consumers  are  not  satisfied  with  the 
complaint  resolution,  they  may 


complain  directly  to  the  accreditation 
body.  A  fadlitjr's  syston  may  require 
that  records  be  kept  for  all  con^laints 
and  that  consumers  be  provided  with 
directions  for  filing  all  complaints  with 
the  accreditation  body  if  they  choose  to 
do  so.  However,  traddng  and  providing 
the  consumer  with  instructions  about 
how  to  file  a  complaint  with  the 
accreditation  body  are  required  under 
the  regulations  only  for  serious 
complaints. 

Nine  comments  recommended  that  all 
complaints  should  be  handled  on  an 
individual  basis  at  each  facility,  and 
that  recordkeeping  diould  be  based  on 
the  protocol  for  that  facility.  Two 
commenta  noted  the  additional  amoimt 
of  paperwork  the  consximer  complaint 
mechanism  would  generate,  and  one  of 
these  noted  the  possibility  that  fanlities 
would  be  open  to  liability  because  of 
this  mechanism. 

FDA  agrees  that  all  complaints  should 
be  handled  at  the  facility  iJf  possible, 
and  that  recordkeeping  procedures  can 
vary  with  each  facility  and  eech 
complaint  so  long  as  tracking  and 
accieditation  body  notificaticm  are 
established  for  serious  complaints.  If 
satisfactory  resolution  of  the  complaint 
cannot  be  achieved  at  the  facility  level, 
however,  the  consumo'  must  have  the 
option  of  taking  the  complaint  to 
another  level.  In  response  to  the  concern 
about  generation  of  paperwork,  FDA 
notes  that  the  requirement  to  track 
complainta  has  been  in  effect  under  the 
interim  regulations  since  1993  widiout 
any  feedback  indicating  excessive 
paperworiL  As  to  concerns  for 
additional  liability,  the  agency  and 
membns  of  NMQAAC  have  both  noted 
that  records  that  are  required  to  be 
tzacked  are  more  likely  to  help  facilities 
document  that  they  responded  to  and 
resolved  complaints.  In  addition, 
effective  consumer  complaint 
mechanisms  allow  facilities  to  ident% 
problems  and  improve  the  quality  of 
their  services. 

(Comment  580).  One  comment 
advocated  that  some  safeguard 
addressing  confidentially  should  be 
implemented  before  this  and  similar 
recordkeeping  requirementa  are  retained 
in  the  final  regulations.  FDA  notes  that 
consumer  complainta  are  part  of  patient 
records  and  will  be  handled  by  facilities 
widi  the  same  care  as  other  records 
rriative  to  patienta.  Aodeditation  bodies 
are  required  to  protect  nonpublic 
information  the^  receive  from  (V-ilities 
and  will  not  further  disclose  such 
information.  FDA's  public  information 
regulations  prohibit  disclosure  of 
patient  recxmls  or  informatiod  that 
would  identify  individual  patienta. 
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(Comment  581).  FDA  did  not  propose 
a  requirement  that  bcilities  post  a  sign 
that  explains  how  to  file  consumer 
complaints,  although  NMQAAC 
members  supported  such  a  requirement 
h4evertheless,  the  agency  received  28 
conunects.  all  on  a  farm  letter,  opposing 
any  raquir«nent  for  posting  ot  the 
complaint  ptocaas,  particularly  with 
respect  to  addressing  complaints  to  the 
acoeditation  body.  These  comments 
argued  that  such  a  notice  will  confuse 
patiants  and  send  mixed  messages  (e.g., 
this  is  a  certified  fiMdUty.  but  hoe's  how 
to  complain).  One  comment  noted  that 
the  OHisumer  complaint  mechanism 
needs  to  be  more  clearly  uticiiiated  in 
order  to  determine  a  mechanism  for 
posting.  The  conunent  expressed 
concerns  atmut  promoting 
disBstisfisrtion  with  that 


)A  Dotes  that  facilities  can  devriop 
their  own  posting  mechanism  if  they 
chose  to  do  so.  In  these  cases,  the 
facility  could  use  messages  such  as: 
"We  care  about  our  padents.  If  you  have 
comments  and/or  concerns,  please 
direct  them  to  (the  name  of  the  person 
in  the  facility  who  is  responsible  for 
complaints)."  FDA  notes  that  the  name 
of  the  accreditation  body  is  listed  on  the 
facility  certificate,  which  the  facility  is 
required  by  statute  to  post  pnunineotly 
wtthin  view  of  patients. 

9.  Clinical  Image  Quality  (§900.12(i)} 

This  paragraph  establishes  that 
clinical  images  produced  by  any 
certified  facility  must  continue  to 
comply  with  the  standards  fior  riinifail 
image  quality  established  by  the 
faciUty't  actToditation  body. 

This  requirement  did  not  appear  as  a 
separate  provision  in  the  proposal  but 
was  added  to  the  final  regulations  to 
emphasize  that  adequate  clinical  image 
quality  is  to  be  maintained  by  the 
facility  on  an  ongoing  besis  and  is  not 
something  to  be  achieved  only  at  the 
time  of  accreditation.  FDA  recognizes 
that  this  requirement  may  appear 
unnereesary  or  redimdant.  The  stated 
purpose  of  the  MQSA,  to  establish 
national  uniform  minimnni  quality 
standards  for  mammography  facilities, 
presumes  that  all  facilities  will  produce 
adequate  mammograms  on  a  regular 
basis.  Specific  statutory  provisions, 
such  ss  those  requiring  random  rlinM^l 
image  review  by  accreditation  bodies 
and  the  establishment  of  quality 
assurance  programs  st  each  facility  to 
ensure  clarity  of  images,  reflect  the 
drafters'  intent  to  ensure  quality 
mammograms  for  every  patient  In 
addition,  the  interim  regulations  issued 
by  FDA  and  these  final  regulations 
wstahlish  and  sof^xxt  the  need  for 


maintenance  of  adequate  clinical  image 
quality  at  all  times.  However,  FDA's 
experience  with  implementation  of  the 
interim  regulations,  and  the  impression 
the  agency  has  received  from  some  of 
the  public  comments,  suggests  that 
some  facilities  may  view  clinics!  ^page 
quality  as  important  only  or  primarily  in 
connection  with  the  accreditation 
process.  The  agmicy  has  concluded  that 
this  critical  standard  for  quality 
mammography  should  be  stated 
explicitly  in  mdm'  to  emphasize  its 
critical  importance  and  eliiiiiiisiB  mtf 

rhanr*  nt  mJminriaFrrtaiuHng. 

10.  Additional  Mammography  Review 
and  Patient  Notification  (Ftoposad 
S900.12(i)  (Final  §  900.12(j))) 

This  paragraph  requires  a  faci'  ty  to 
cooperate  with  FDA  in  the  inves  ^^ticm 
of  cononns  about  the  quality  of  the 
mammography  performed  by  that 
facility  and  in  notification  of  patients  or 
the  public,  should  the  investigation 
justify  such  notification.  As  the  result  of 
the  addition  of  the  new  §  900.12(1). 
Clinical  image  quality,  this  paragraph  is 
BOW  §  900.12(j)  in  the  final  regulations. 
The  provision  has  been  modified  from 
the  (uiginal  proposal  to  clarify  that  this 
type  of  review  is  difEarent  from  those 
performed  either  for  accreditation, 
reaccreditation,  at  fior  random  rHnimI 
image  review.  Additional 
mammography  review  is  to  be  used  in 
those  cases  where  FDA  has  leasoo  to 
believe  that  mammography  qualify  has 
been  compromised  and  may  present  s 
serious  risk  to  human  health.  Depending 
on  the  individual  dmunstances,  this 
review  may  be  an  msite  evaluation  m 
may  be  performed  through  the  mail. 
Procedures  for  performing  additional 
mammnyaphy  review  will  be 
devel(^)ed  by  the  accreditation  bodies 
and  approved  by  FDA. 

If  the  agency  determines  that  any 
activify  related  to  the  provision  of 
mammography  at  a  facilify  presents  a 
serious  risk  to  human  health. 
S900.12(jX2)  requires  a  facilify  to  notify 
patients,  their  designees,  their 
physicians,  or  the  public  of  actions  that 
may  be  necessary  to  minimize  the  risL 
Such  notification  may  be  warranted. 
e.g.,  in  cases  where  diagnoses  of 
possible  malignancy  may  have  been 
missed  due  to  grossly  inadequate 
performance  on  the  part  of  the  facilify. 
Patients,  their  designees,  health  care 
profiBssionals,  or  the  public  may  have  to 
be  notified  so  that  they  may  tain 
appropriate  remedial  action.  Frar 
example,  affocted  patients  may  wish  to 
repeat  examinations  at  another  facilify 
or  a  member  of  the  public  may  be  ^le 
to  contact  an  othrawise  unreachable 
patient. 


(Comment  582).  While  seven 
comments  supported  these  requirements 
as  originally  proposed,  the  authors  of  26 
other  comments  were  concerned  sbout 
possible  abuse  of  the  fnovisions.  These 
comments  requested  more  information 
and  clear  guide!  ines  on  how  "serious 
risk  to  human  health"  woiild  be 
determined  and  how  the  regulation 
would  be  implemented.  One  commoit 
stated  that  the  entire  section  was  not 
needed  and  should  be  deleted.  The 
authors  of  25  comments  stated  that  this 
section  sounded  like  a  consent  decree 
widiout  an  appeals  process.  The 
coounents  abo  stated  that  the  intent  of 
this  section  was  unclear. 

FDA  notes  that  even  comments  that 
expressed  concern  generally  supported 
the  need  to  investigate  and  to  takie 
appropriate  action  st  facilities  where 
there  is  s  serious  risk  to  human  health. 
In  response  to  specific  comments,  the 
agency  first  notes  that  patient 
notification  will  not  always  be  an 
appropriate  corrective  action,  even  in 
cases  where  mammography  serncn 
have  been  inadequate.  In  some  cases, 
patient  notification  could  result  in 
unnecessary  patient  anxiefy,  without 
providing  the  patient  ¥irith  any  plan  ti 
action  that  the  patient  could  take  to 
minimize  her  risk.  The  agency 
recognizes  the  important  consequences 
to  the  patients,  the  public,  and  die 
facilify  of  pursuing  patient  notification 
and  would  not  initiate  such  action 
without  fidl  consxiHation  with  the 
accreditation  body  and  the  facilify  and 
only  following  review  of  the  additional 
mammography  review  peifutmed  by  the 
accreditation  body. 

Although  NMQAAC  agreed  that  the 
agency  s^mld  exercise  this  authorify 
vrith  respect  to  facilities  that  are 
performing  pooriy,  membera  of 
NMQAAC  were  unable  to  reach  a 
consensus  on  guidelines  fior  initiating 
patient  notification.  FDA's  experience 
under  the  interim  regulations  may 
reassure  facilities  and  the  public  that 
patient  notification  is  not  requested 
unless  FDA  has  evidence,  including 
review  of  clinical  images  by  the 
facilify's  accreditation  body,  that 
indicates  there  is  a  strong  likelihood 
that  a  significant  number  of 
mammograms  taken  by  the  facilify  were 
inadequate.  In  any  given  situation, 
notification  will  only  be  appropriate 
whore  the  benefits  of  providing  notice  to 
women,  who  may  wish  to  repeat  the 
exam,  outweigh  any  resultant  risks, 
such  as  patient  anxiefy  or  the  possible 
disincentive  for  foture  mammography 
screening.  Because  of  the  number  of 
variables  involved  in  any  particular 
situation,  FDA  believes  that  the  dedaion 
as  to  when  a  facilify  has  sufficiently 
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serious  problems  to  warrant  patient 
notification  is  best  made  on  a  casa-by- 
case  basis.  In  the  past  2V2  years,  two 
facilities  have  instituted  limited  patient 
notification  after  an  Investigation  by  the 
accreditetion  body  and  FDA. 

Tlie  intent  of  this  section  is  to  assure 
the  public  that  in  those  cases  of 
suspected  compromised  mammography 
qualify,  an  investigation  is  peifoiiued, 
and  depending  on  the  results  of  that 
investigation,  appropriate  corrective 
action  is  taken.  If  patient  notification  is 
the  corrective  action  recommended  by 
the  accreditation  body  and  required  1^ 
FDA.  the  facilify  will  have  every 
opportunify  to  participate  in  deigning 
and  implementing  that  notification.  As 
widi  any  adverse  accreditation  body  or 
FDA  action,  the  facilify  has  the  ri^  to 
have  a  detmmination  about  patient 
notification  reviewed  and  appealed 
within  the  agency.  If  the  facilify  does 
not  voluntarily  come  into  compliance  or 
take  steps  the  agency  has  determined 
are  necessary  to  ensure  qualify 
mammography  at  that  facilify,  FDA  can 
initiate  suspension  or  revocation  of  the 
facilify's  certificate.  In  those 
circumstances,  the  facilify  is  entitied  to 
a  hearing  under  part  16  of  the  agency's 
tegulations  (see  §  900.14)  and  hearing 
decisions  are  subject  to  judicial  review. 
Contrary  to  the  opinion  of  many 
respondents,  therefore.  FDA's 
detomination  that  patient  notification 
is  necessary  is  subject  to  review  and 
appeaL 

(Comment  583).  One  comment 
opposed  this  section,  asserting  that  FDA 
already  performs  clinical  image  reviews 
by  randomly  notifying  the  facilify  that 
^ey  have  so  many  days  to  send  in 
certain  imnnmngynniff 

FDA  notes  that  the  authcv  of  this 
comment  mistakenly  believed  that 
landcHn  clinical  image  review  and 
additional  mammography  review  were 
the  same.  As  previously  stated,  these 
two  reviews  are  performed  diffarently 
and  address  difierent  issues  and 
problems.  Randmn  rlinir^ij  image 
review  is  performed  as  an  evaluation 
tool  by  accreditation  bodies  in  an  eCEort 
to  audit  their  own  ptuftumatif  tmA  the 
performance  of  facdlities  they  accredit 
Additional  mammography  review  is  to 
be  poformed  onfy  in  those  cases  where 
FDA  believes  tha«  has  been  a 
comi»omise  of  qualify  sufficioit  to  pose 
«  serious  risk  to  human  health. 

(Comment  584).  Two  conunents  stated 
that  FDA  should  ask  the  accreditation 
body  to  investigate  questionable 
facilities,  but  that  the  type  of  evaluation 
and  the  final  decision  should  be  left  up 
to  the  accreditation  body. 

FDA  continues  to  work  closely  with 
the  accreditation  bodies  to  coordinate 


all  activities,  especially  those  related  to 
image  review  and  mammography 
qualify.  Accreditation  bodies  are  critical 
in  establishing  processes  and 
parameten  for  additional    » 
mammography  review  at  any  particular 
facilify  and  may  be  the  first  entify  to 
discover  information  that  indicates  such 
a  review  is  necessary.  Nevertheless, 
decisions  about  whether  additional 
mammography  review  or  patient 
notification  are  necessary  ultimately 
must  rest  with  the  agency. 

(Comment  585).  ^le  commeot 
questioned  why  FDA  would  not  start 
this  process  as  soon  as  a  facilify  fails 
accreditation  due  to  clinical  image 
review. 

FDA  responds  that  accreditation 
clinical  image  review  is  an  evaluation  of 
the  "best"  images  that  a  facilify  can 
produce  and  is  scored  against  the 
accreditation  body's  bluest  standard. 
Failure  to  achieve  the  fai^  qualify 
standard  does  not  necesnrify  mean  that 
the  facilify's  average  images  are  of  a 
qualify  likefy  to  rrault  in  the 
misdiagnosis  of  significant 
abnonnalities. 

It  is  FDA's  view  that  failure  of 
accreditation  or  reaccreditaticm  clinical 
image  review  does  not  automatically 
iiKlicate  that  the  facilify's  overall  qualify 
level  has  been  compromised  to  such  an 
extent  that  there  is  a  serious  risk  to 
human  health.  Uuless  thoe  is  other 
information  indicating  such  a  risk,  the 
agency  does  not  intend  to  apply 
§900.12(i)  to  this  circumstance.  The 
initiation  of  additional  mammography 
review  uad«'  this  ww.tinn  is  primarily 
intended  to  protect  die  public  in 
circumstances  where  tlMre  is  reascm  to 
believe  an  accredited  facilify  is 
practicing  in  a  way  diat  may  cause 
serious  harm. 

M.  Revocation  of  Accreditation,  and 
Revocation  of  Accreditation  Body 
Approval  (§900.13) 

This  provision  describes  the 
procedures  that  FDA  will  follow  in  the 
event  a  facilify's  accreditation  is 
revoked  by  ita  accreditation  body 
(§  900.13(a)).  It  also  outUnes  the 
fadlitjr's  responsibilify  if  FDA 
withdraws  approval  of  ita  accreditation 
body  (§  900.13(b)).  No  commenta  were 
rsoeived  on  §  900.13(b). 

(Comment  586).  One  commmt 
supported  §  900.13(a)  as  written  ndiile 
another  comment  stated  that  this  section 
is  unclear,  and  asked  whether  a  facilify 
is  allowed  to  conduct  mammognpliy 
without  acasditatkm.  Another 
comment  suggested  that  no  FDA 
certification  should  continue  in  force 
after  an  accreditation  body  has  revoked 
the  accreditation  of  a  fadUfy. 


FDA  issiies  certificates,  arKl  only  FDA 
can  determine  when  a  certificate  is  no 
longer  in  eSsct  Loss  irf  accreditation 
does  not  automatically  mean  the  ktss  of 
'  certification.  In  oertain  unique 
circumstances,  a  facilify  may  remain 
certified  thou^  it  lades  accreditation. 
Fot  example,  a  facilify  may  be  ontified 
through  a  provisional  certificate  to 
perform  manunography  before  it  is 
accredited  (42  U.S.C  263b(cK2))  cv 
retain  ita  certification  for  some  period  of 
time  following  FDA  withdrawal  of  ita 
accreditation  body's  approval  (42  U.S.C 
263b(eX2)).  Under  the  MQSA,  if  an 
accreditation  body  revokes  the 
accreditation  of  a  facilify,  the  certificate 
remains  in  eSact  until  such  time  as  may 
be  determined  by  FDA  (42  U.S.C. 
263b(eX5)).  FDA  intnpreta  the  statiite  to 
give  the  agency  discretion  to  find  that 
the  certificate  should  no  longer  be  in 
efibct  once  accreditation  has  been  lost  or 
to  pennlt  die  facilify  to  continue  to 
poform  mammography  for  some  period 
of  time  following  loss  of  accreditation. 
The  language  in  the  final  regulation  hM 
been  amended  to  reflect  this  discretion. 

After  revocation  of  a  facility's 
accreditation.  FDA  may  conduct  an 
investigation  into  dw  reasons  for  die 
revocation.  Following  die  investigation, 
the  agency  may  take  whatever  action  (»■ 
combination  of  actions  will  bast  protect 
the  public  health,  including  the 
estaUishment  and  implementation  of  a 
corrective  plan  that  may  permit  the 
cwrtifioate  to  remain  in  eSact  while  the 
facilify  seeks  reaccreditation.  (In  the 
event  that  the  investigation  convinced 
the  agency  that  revocation  of 
accreditation  was  not  justified.  FDA 
would  have  discretion  to  continue  the 
certificate  in  effect  while  the  original 
accreditation  body  reinstated  the  facilify 
or  another  entify  provided 
accreditation).  Anytime  FDA  determines 
that  the  revocati<m  was  jiistified  and  the 
certificate  should  not  continue  in  efiisct. 
the  facilify  that  has  lost  ita  accreditation 
may  no  longer  perform  mammography. 
The  final  Regulation  has  been  amended 
to  clarify  that  a  facilify  whose  certificate 
is  no  longer  in  eSad  most  cease  to 
practice  mammography. 

(Comment  587).  Three  commenta 
concerning  this  provision  appear  to 
have  confiuted  revocation  of 
accreditatirai  with  revocation  of 
certification.  One  suggested  making  the 
accreditation  bodies  responsible  fisr 
appeals  of  revoked  certificates,  and  two 
described  fadtities  that  purportedly 
were  unable  to  operate  for  2  years  as  the 
result  of  revocattcm  of  their  certificate 
due  to  a  single  flawed  image  or  the 
recommendation  of  the  fadlify's  ** 

accreditation  body. 
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FDA  does  not  have  enough 
infonoation  about  the  speci&c  cases 
teferenced  in  the  last  comments  to 
respond,  except  to  note  that  an 
accreditation  body  does  not  have 
authority  to  revoke  a  certificate.  In 
response  to  the  first  conunent.  the 
agency  reiterates  that  suspension  or 
revocation  of  accreditation  is  the 
responsibility  of  the  accreditation  body, 
and  each  accreditation  body  is  required 
to  have  internal  appeals  procedures 
available  to  all  the  fiKdUties  it  serves. 
Suspension  of  revocation  of  an  MQSA 
certificate,  however,  is  the 
responsibility  of  FDA.  Such  suspensions 
and  revocations  are  governed  by  42 
U.S.C  263b(i)  and  the  regulation 
implemeating  that  section  in  §  900.14. 
An  accredltea  fiKility  whose  certificate 
FDA  is  ■*«»H"e  to  stispend  or  revoke  is 
generally  entiOed  to  a  hearing  before 
dtat  action  is  takm  in  accordance  with 
42  U.S.C  283b(i)  and  S  900.14.  The 
agency  wants  to  take  this  opportunity  to 
clarify,  however,  that  a  {acinty  whose 
certificate  FDA  determines  to  be  no 
longer  in  effect  because  its  accreditation 
has  been  revoked  is  not  governed  by  42 
U.S.C  263b(i)  or  $  900.14.  hi  accordance 
with  42  U.S.C  263b(eX5l.  the  certificate 
of  a  fiKdlity  whose  acoeditaticHi  has 
been  revoked  remains  in  efEact  only 
until  such  time  as  determined  fay  n)A. 
Althouf^  such  a  fKality  will  be  oititled 
to  an  of^Mxtuni^  far  a  timely  hearing 
following  a  determination  by  FDA  that 
the  certificate  is  no  longer  in  efEsct,  it 
may  not  continue  to  practice 
mammogr^hy  in  the  interim. 

N.  Suspenaon  or  Revocation  of 
Certificates  (§  900. 14) 

This  section  sets  forth  the  conditions 
under  which  FDA  may  suspend  or 
revoke  a  facility's  certificate. 

(Commoit  588).  One  comment 
supported  this  section  as  written,  while 
another  reconunended  that  this  section 
be  raviasd  to  include  the  MQSA 
provision  wdxidi  authorizes  States  to 
conduct  certification  duties. 

As  noted  earlier  in  this  preamble,  the 
subject  of  States  as  certifying  bodies  is 
beyond  the  scope  of  dieae  r^;ulationa. 
Preparatioos  are  under  way  to  draft 
regulations  that  will  govern  State 
agenciea  that  wish  to  become  certifying 
bodies. 

(Comment  589).  One  comment 
recommended  rlumging  the  wrard 
"determines"  to  "believes." 

Sospenakm  or  revocation  of  a 
facility's  ontificate  is  an  action  against 
the  focility  that  should  be  based  on 
more  than  "belief:"  FDA  does  not 
intmid  to  take  such  action  without 
making  a  determination  that  it  ia 
warranted, 


Because  there  were  so  fow  comments 
on  this  section,  it  has  been  codified 
basically  as  proposed.  The  discussion  in 
the  preemble  to  the  proposal  at  61  FR 
14877  through  14878  describes  the 
provisions  of  this  section  in  detail.  FDA 
has  added  failure  to  provide 
information,  reports,  or  records  "to  the 
accreditation  body"  as  an  additional 
grounds  for  stupension  or  revocation  in 
S900.14(aK3).  The  agency  has  made  this 
change  to  ensure  that  acoeditation 
bodies  have  access  to  records,  including 
rliniral  images,  that  are  necessary  for 
review.  In  many  cimunstances,  the 
accreditation  body's  access  to  records  is 
essential  for  it  to  fulfill  its  obligations 
under  the  statute  and  to  advise  FDA 
with  reapect  to  potential  enforcement 
actons.  A  fiacilify  that  refuses  to  supply 
such  records  m^ces  it  difBcidt,  if  not 
impossible.  Cor  the  accreditation  bodies 
and  FDA  to  efficiently  investigate  m 
monitor  mammography  practices  at  that 
facility. 

O.  Appeak  ef  Advene  Accreditation 
Dedgions  that  Preclude  Certification  or 
Recertificatitm  (§  900. 15) 

The  title  of  this  provision  has  been 
changed  to  better  reflect  the  fact  that  it 
describes  the  procedurea  far  appealing 
adverse  accreditation  decisions  that 
preclude  a  facility  from  becoming 
certified  or  recertified. 

(Comment  590).  One  comment 
supported  this  section  aa  written,  and 
another  conunent  questfoned  whether  a 
facility  can  submit  additional 
infonnation  in  its  appeal  to  FDA.  noting 
that  ACR  does  not  consider  any 
additional  information  from  a  facility 
and  bases  its  appeal  findings  on 
rereview  of  the  films  from  the  facility 
that  were  originally  evaluated. 

When  appealing  an  adverse 
•ccnditation  decision.  FDA  will 
consider  and  evaluate  any  in&nmation 
provided  by  the  appealing  facility  that 
may  bear  on  the  outcome  of  the  appeal, 
in  accordance  ¥rith  the  governing 
regulations  idmtified  in  the  next 
paragnph. 

(Comment  591).  One  comment 
suggested  adding  "or  raaccredited"  in 
addition  to.  "has  failed  to  become 
accredited." 

FDA  ^rees  that  the  addition  ol 
"reacoedited"  would  add  clarity. 
Another  comment  recommended  that 
there  be  a  timeframe  for  appeals.  The 
MQSA  eatahliahes  that  the  proceduiaa 
in  42  CFR  part  498  are  to  be  followed 
by  FDA  for  appeals.  These  regulations 
contain  the  timeframes  to  be  followed 
for  appeals  imder  the  MQSA. 


P.  Appeals  of  Denials  of  Certification    . 
(§900.16) 

The  commmts  that  requested 
clarification  about  the  relationship 
between  revoked  accreditation  and 
continued  certificaticm  encouraged  the 
agffiicy  to  explidty  address  the  issue  of 
facilities  that  have  received 
accreditation  but  are  denied  a 
certificate.  FDA  has  added  a  new 
provision  to  clarify  that  the  statute 
provides  the  agency  with  discretion  to 
deny  certification  to  a  facilify  that  has 
been  accredited.  As  discussed 
previously  in  connection  Mrith  the 
section  on  reviewing  applications  for 
certificates.  FDA  ordinarify  will  issue  a 
certificate  to  a  facility  that  has  proof  of 
accreditation  by  an  approved 
accreditation  body.  This  has  been  the 
agency's  practice  in  the  past  and  the 
agency  intends  to  continue  its  reliance 
on  the  professional  bodies  that  are 
expert  in  these  reviews. 

Howvei,  than  may  be  situatiana 
when  the  agency  has  access  to 
information  that  wras  not  available  to  the 
accreditation  body  or  y/bmn  the  agency- 
has  other  reasons  to  disagree  with  that 
body's  detemrinaticrfi  that  the  facility 
applying  for  a  certificate  will  practice 
quality  mammography.  In  these  unusual 
drcumstuioes,  FDA  has  authority  to 
deity  a  certificate.  The  new  provision 
sets  forth  the  grounds  that  fiOA  will  use 
as  the  bases  fair  such  denials:  A  Ww^fag 
th^  the  facility  is  not  likely  to  comply 
widi  the  qu^ty  standards;  a  finding 
that  the  facility  is  not  likely  to  permit 
inspections  or  provide  access  to  records 
aad  information  in  a  timely  faahion;  or 
a  finding  that  the  facility  was  guilty  of 
misrepresentation  in  obtaining 
accreditatioiL  These  grounds  are 
parallel  to  those  that  aie  die  statutory 
bases  for  suspension  or  revocation  cd  a 
cotificate.  FDA  believes  that  it  is  in  the 
interest  of  public  heelth  to  ensure  that 
such  facilities  are  not  permitted  to  begin 
practicing  mammography  rather  than 
automatically  granting  a  certificate  that 
the  agency  must  later  seek  to  revoke. 

The  new  provision  also  provides 
appeal  rights  for  facilities  that  are 
denied  a  certificate.  These  procedures 
are  the  same  as  those  set  Ccxth  ft» 
reconsideration  and  appeal  of  an 
adverse  accreditation  decision  in 
§  900.15.  The  {Hocedurae  are  mandated 
by  the  statute  under  42  U.S.C 
263b(dM2)  and  include  the  right  to 
request  a  formal  hearing  frxm  the 
Departmental  Appeals  Board  of  th». 
E)epartnMnt  of  Health  and  Human 
Servicea. 
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Q.  Alternative  Requirements  (§  900.18) 

Section  900.18  establishes  procediues 
for  approval,  extension,  and  withdrawal 
of  alternatives  to  the  quality  standards 
of  §  900.12.  Such  alternatives  can  be 
approved  if.  among  other  things,  the 
tdtematives  provide  at  least  as  great  an 
assurance  of  quality  mammography  as 
the  original  standards.  The  alternative 
requirement  procedure  allows  the 
agency  to  permit  the  practice  of 
mammography  to  benefit  rapidly  from 
improvements  and  advancements 
without  the  need  to  first  go  through  the 
often  lengthy  process  of  amending  the 
regulations.  When  added  to  the  interim 
requirements  through  the  amendments 
of  September  30. 1994  (59  FR  49808).  no 
pc^lic  comments  were  received.  This 
section  was  incorporated  into  the  final 
regulations  with  only  minor  changes.  A 
few  comments  were  received. 

1.  General  Comments  on  Alternative 
Requirements 

(Comment  592).  Two  comments 
supported  this  section,  one  referring  to 
it  as  a  "most  sensible  approach."  bui 
urged  monitoring  of  the  use  of  the 
alternatives  after  approval.  A  third 
comment  suggested  that  manufacturera 
be  required  to  provide  dociunentation  of 
approved  alternatives  to  potential 
purchasere  and  that  copies  be  available 
at  the  facility  for  review  by  the  physicist 
and  the  inspector.  A  fourth  conunent 
urged  removal  of  thissection. stating 
that  no  variation  in  meeting  the 
requirements  should  be  allowed. 

FDA  believes  that  this  process  is 
needed  to  avoid  the  danger  of 
discouraging  advances  in 
mammography  and  freezing  technology 
at  the  present  level.  If  the  standards  had 
to  be  amended  to  permit  use  of  an 
advance  in  methods,  training,  or 
technology,  the  time  required  for  the 
amendment  might  well  discourage 
members  of  the  public  from  attempting 
improvements.  The  agency  does  not 
believe  that  it  is  necessaty  to  make  the 
third  commmit  a  regulatory 
requirement.  Manufacturers  will  find  it 
difficult,  if  not  impossible,  to  sell 
equipment  that  does  not  meet  the 
requirements  or  an  approved 
alternative.  Because  £u:ilities  will 
demand  such  documentation  and  will 
be  required  to  produce  it  to  pass  surveys 
or  inspections,  FDA  concludes  there 
will  be  sufficient  incentive  to  provide 
dociunentation  without  issuance  of  a 
regulation.  The  agency  also  notes  that 
copies  of  applications,  amendmento, 
and  extensions  of  alternative  standards 
will  be  available  to  the  public  in  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 


12420  Parklawn  Dr..  rm.  1-23. 
Rockville.  MD  20857.  The  [)ocketa 
Management  Branch  is  open  to  the 
public  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

2.  Approved  Requesta  for  Alternative 
Standard  Notification  (§900.18(d)(2)(ii)) 

(Comment  593).  One  comment 
recommended  that  the  justification  level 
for  an  alternative  requirement  in  this 
paragraph  should  be  changed  from  the 
benefit  being  so  great  that  the  time 
required  (typically  more  than  1  year)  for 
an  amendment  would  be  "an 
unjustifiable  risk  to  human  health"  to  a 
standard  that  established  that  the 
alternative  requirement  "provides  a 
benefit  to  human  health." 

FDA  believes  that  the  criterion 
suggested  by  the  comment  cotild  be  too 
low  for  some  "benefita."  and  has 
retained  the  provision  as  proposed. 

3.  Summaries  (§  900.18(dH3)) 

(Comment  594).  One  comment  stated 
that  the  requirement  for  providing 
summaries  of  alternative  standards  to 
NMQAAC  should  be  deleted  because 
NMQAAC  does  not  have  authority  to 
approve  or  reject  actions  of  FDA  in  such 
mattere. 

FDA  agrees  that  NMQAAC  does  not 
have  approval  authority  in  such  matters, 
but  it  does  have  the  responsibility  to 
advise  FDA  on  matters  related  to  FDA's 
development  and  implementation  of 
standards.  Because  the  agency  caimot 
gain  the  benefit  of  this  advice  on 
alternative  requirementa  without 
informing  NMQAAC  about  the 
alternatives.  FDA  does  not  accept  this 
comment. 

4.  Applicability  (§  900. 18(f)) 

This  paragraph  describes  the 
applicability  of  an  alternative 
requirement.  The  proposal  limited  the 
use  of  the  alternative  to  the  applicant, 
with  the  exception  of  alternative 
requirements  approved  for 
manufacturers  of  equipment,  which 
would  apply  to  all  users  of  the 
equipment.  Under  the  proposal,  others 
desiring  to  make  use  of  other  alternative 
requirementa  would  have  to  apply 
separately. 

(Comment  595).  Four  commente 
stated  that  FDA  should  reserve  the 
authority  to  extend  any  approval- 
beyond  the  applicant  A  fifth  comment 
went  further  and  advocated  automatic 
extension  of  an  approved  alternative 
requirement  to  all  interested  parties. 
FEIA  originally  placed  the  limitation  on 
the  approval  of  alternative  requirementa 
in  order  to  assure  itself  that  the 
conditions  that  prompted  the  approval 


of  the  original  application  also  ^plied 
for  other  applicanta. 

In  light  of  these  commenta  and  after 
further  consideration,  the  agency  has 
concluded  that  the  limitation  would 
impose  an  uimecessaty  resource  burden 
on  applicants  and  FDA.  Such  a  burden 
is  not  warranted  by  the  low  probability 
that  an  approved  ^temative 
requirement  should  not  be  extended  to 
otho-  intoested  and  similarly  situated 
parties.  However,  because  the  program 
is  relatively  new  and  the  circumstances 
that  may  trigger  requests  for  alternatives 
are  so  varied,  FDA  has  concluded  that 
it  should  review  the.  appropriateness  of 
each  possible  extension  instead  of 
making  it  automatically  approved  as 
siiggested  in  the  fifth  comment 
Accordingly,  §  900.18(f)  has  been 
revised  to  permit  expansion  of  the 
approval  of  the  alternative  requirement 
to  other  entities,  but  only  after  FDA  has 
determined  that  this  wrould  be  an 
effective  means  of  promoting  the 
accepttmce  of  measures  to  improve  the 
quality  of  mammography. 

5.  Other  Changes 

FDA  has  also  made  a  change  in  the 
administrative  procedures  included  in 
§  900.18,  realiang  that  the  level  of 
delegation  of  authority  to  approve 
alternative  requirementa  may  vary  with 
time  or  organizational  changes.  Tlius. 
the  specific  references  to  approval  by 
the  Director  of  DMQRP  have  been 
replaced  by  general  references  to 
approval  by  FDA. 

R.  Conforming  Amendments 

Conforming  amendmenta  were  made 
to  21  CFR  16.1  to  add  §§  900.7  and 
900.14  to  the  list  of  provisions  under 
which  regulatoty  hearings  are  available. 

IV.  Envinmmontal  Impact 

The  agency  had  determined  under  21 
CFR  25.34(c)  that  tiiis  action  as 
proposed  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  Therefore,  neither  an 
enviroiunental  assessment  nor  an 
enviroiunental  impact  statement  is 
required. 

V.  Analyais  of  Irapacta 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601-612).  and  under  tiie 
Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4).  Executive  Order  12866 
directa  agencies  to  assess  all  costa  and 
benefita  of  available  regulatoty 
alternatives  and,  when  regulation  is 
necessaty.  to  select  regulatoty 
approaches  that  maximiwi  net  benefita 
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(including  potential  wrfmfimir 
environmental,  public  health  and  safisty. 
and  other  advantages,  distributive 
impacts,  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
aaalyxe  regulatory  options  that  would 
minimixw  any  significant  impact  erf  a 
rule  on  small  entities.  Tlie  Unfunded 
Mandates  Reform  Act  requires  (in 
Section  202)  that  agencies  prepare  an 
■snsunent  of  anticipated  costs  and 
benefits  befiwe  ""•^^"g  any  rule  that 
may  result  in  an  expenditure  in  any  1 
year  by  State,  local,  and  tribal 
govenmiaits.  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  (adjusted 
anmially  for  inflation). 

The  agmcy  hes  cooducted  anal3FaeB  of 
the  final  rule,  and  has  determined  that 
the  rule  is  consistent  with  the  principles 
•at  forth  in  the  Executive  Ordw  and  in 
theae  statutes.  FDA's  analysis,  as 
summarized  in  the  remainder  of  this 
section,  demonstrates  that  the  final  rule 
constitutes  an  eoonomically  significant 
rule,  as  described  in  Executive  Ord« 
12866.  The  agancy  has  further 
determined  that  the  final  r\ile  may  have 
a  significant  ■''"■»*?miv  impact  on  a 
substantial  number  of  aeaU  entitiaa. 
This  diacussion.  thereCore,  along  widi 
die  other  relevant  sections  of  this 
preamble  and  the  aguury's  final 
Kmnomir  Impact  Analysis  (available  at 
the  agHBcy's  Dockets  Management 
BiaDcfa).  constitute  the  agency's  final 
ragulatuy  flexibility  anidyiis  as 
required  under  the  Regulatory 
Flexibility  Act  Similarly,  becanse  this 
rule  is  expected  to  result  in 
ejqienditures  that  exceed  $100,000,000 
in  at  least  1  year,  these  documents  also 
cooipriae  tbe  ■gancy's  assessment  of 
anticipated  costs  anid  benefits  under  the 
Unfunded  Mandates  Reform  Act  The 
final  emnomir  impact  analysis  also 
includes  all  reforences. 

FDA  presented  a  summary  of  its 
preliminary  economic  analysis  In  the 
preambie  to  the  proposed  rule  (61  FR 
14856).  That  summary  discussed  the 
potmtial  costs  and  boiefits  of  the 
proposed  rule  and  described  the 
findings  of  a  more  detailed  industry 
analysis  conducted  by  FDA's  contractor, 
the  Eastern  Research  Group  (ERG).  In 
response,  the  agency  received  numerous 
comments  that  addressed  economic 
issues.  FDA  has  examined  and 
evaluated  the  reasoning  and  data 
presented  in  these  ccnnments  and  has 
incorporated  many  of  them  into  its 
revised  analysis  of  the  final  rule.  The 
following  discussion  provides  a 
summary  of  these  impects  and  presents 
the  agency's  responses  to  the  relevant 
public  comments. 


A.  bicmntental  Costs 

For  its  analysis  of  the  incrsmental 
costs  of  the  proposed  regulation  ("Cost 
and  Benefit  Analysis  of  Regulations 
Under  the  Mammography  Quality 
Standards  Act  of  1992";  preliminary 
final;  March  14. 1996),  FDA  relied  on 
agency  experts  and  t«r-hni#-al 
consultants  to  develop  a  broad  profile  of 
mammography  focilities  and  to  identify 
the  type  and  cost  of  the  additioiud 
equipment  and  procedures  that  would 
be  needed  to  bring  the  afiiected  focilities 
into  ctMupliance.  That  analysis  found 
that  the  proposed  rule  would  impose 
annualiasd  industry  costs  of 
approximately  S61.4  ™illw»n  Upcm 
review  of  the  resulting  public 
comments,  FDA  has  maintained  the 
besic  methodology  fc  these  estimates, 
but  updated  or  otherwise  revised  a 
number  of  the  input  variables. 

The  full  details  of  the  cost  estimates 
for  these  final  regulations  are  presented 
in  the  agency's  &ial  Economic  Impact 
Anal3fsis.  which  is  available  for  review 
at  the  Dockets  Management  Branch  and 
at  FDA's  home  p^e  on  the  World  Wide 
Web  (wwrwJda.gov)  the  analysis 
addnaass  only  those  costs  that  would 
not  have  occiursd  in  the  absence  of 
these  final  regulations.  The  estimates 
sssiime  that  at  a  minimum 
mammography  focilities  are  already 
complying  with  the  agency's  current 
interim  regulations  and  that  a  typical 
fKdlity  will  comply  with  each 
requirement  of  the  final  regulation  by 
selecting  the  least  costly  nwthod  of 
compliance.  Current  facility  compliance 
levels  for  the  industry  were  derived  for 
early  provisions  of  the  final  regulations 
from  published  data  services  or 
interviews  with  experts  in 
mammography.  The  cost  sstimates  are 
based  on  a  focdlity  cost  model  that 
analyzes  the  inputs  to  a  munmognphic 
examination  (e.g.,  profaaaional  time, 
amortization  of  fijmd  equipment  costs, 
variable  costs  of  supplies)  and  derives 
the  contribution  of  each  activity  to  the 
average  cost  of  conducting  a 
mammogtaphic  screen.  The  required 
capital  costs  were  developed  from  an 
industry  wide  inventory  of  existing 
equipment  stock,  which  allowed  FDA  to 
estimate  the  percentage  of  equipment 
that  will  need  to  be  modified  or 
replaced.  The  compliance  cost 
^tributable  to  equipment  requirements 
was  calculated  by  including  the  value 
th^  this  equipment  will  lose  (besed  oo 
years  of  remaining  asset  life)  and  the 
cost  of  retrofitting,  if  possible.  Tbe 
aggregate  costs  wwe  modeled  over  a  10- 
year  analysis  poiod  and  allocated 
among  the  industry  sectiHs  bssed  on 
focility  screening  vohunes.  This  method 


allowed  FDA  to  analyze  the  e&ct  of 
compliance  costs  on  small  volume  and 
large  volume  fodlities. 

Ilie^knalysis  projects  that  yearly 
expenditures  for  compliance  by 
mammography  Cscilities  will  range  from 
a  high  of  Si  56. 2  million  during  the 
second  year  of  implementation  to  $9.5 
million  during  the  tenth  year,  with  the 
variation  reflecting  the  phased 
implementation  dates  for  the  individual 
requirements.  On  an  annualized  basis 
(over  the  10-year  period  at  a  7  percent 
discoiint  rate),  the  yearly  costs  will 
equal  about  $38.2  million.  Over  the  full 
10-year  period,  the  combined 
expenditures  and  lost  resources  for  the 
latest  cost  elmnent  (replacement  of 
mammography  units  with  imits  meeting 
technical  or  quality  assurance 
standards)  vrUl  total  more  than  $241 
million  and  contribute  approximately 
$28.5  million  in  average  anniml  costs 
(75  percent  of  the  total  average  annual 
costs).  The  other  major  annniil  cost 
components  include  medical  records 
and  reports.  $4.6  million:  quality 
assurance  systems,  $3.4  million; 
personnel  qualifications.  $1.6  milH^m; 
and  oonsiimw  complaint  mwr-lianiaTn* 
$0.1  millioo. 

B.  Inc3«nenta7  Bsne/!ts 

The  benefits  of  the  final  regulations 
will  result  from  improvemmts  in 
mammography  quality  and  include:  (1) 
Additional  life-years  (or  quality 
adjusted  life-years  (QALrs))  and 
reduced  costs  of  cancer  treatment 
gained  by  earlier  stage  identification  of 
fareest  cancen,  and  (2)  less  anxiety  and 
stress  and  reduced  cost  of  fiollowup 
diagnostic  mammographic  screens  and 
other  diagnostir  procedures  gained  by 
few«  false  abnormal  screens.  While 
data  limitations  preclude  FDA  from 
developing  a  {wecise  estimate  of  the 
magnitude  of  these  benefits,  the  agency 
has  constructed  an  impact  model  that 
projects  the  expected  health  and  cost 
outcomes  under  various  scenarios  of 
plausible  mammography  quality  levels. 
This  model,  which  forecasts  breast 
canosr  outcomes  based  on  tumor  stages 
at  time  of  initial  idoitification,  is 
summarized  below  and  fully  described 
in  the  agency's  aforementioned  final 
Economic  Impact  Analysis. 

1.  Baseline  Estimates 

The  patient  population  affected  by  the 
regulation  includes  all  79.3  million 
women  age  30  or  older.  Applying  age- 
specific  cancer  incidence  rates  to  the 
number  of  wom«i  in  each  10-year  age 
cohort  pw^ects  approximately  180,600 
new  breast  cancer  cases  anmially.  of 
which  about  one-quarter  may  ultimately 
prove  fataL 
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About  90  percent  of  the  25  million 
mammography  procedures  performed 
each  ]rear  are  for  screening  procedures 
in  asymptomatic  patients.  Thus,  FDA's 
impact  model  assumes  a  base  of  22.5 
million  annual  screens  and  2.5  million 
annual  diagnostic  (or  subsequent) 
mammograms  in  symptomatic  patimts. 
Of  the  22.5  million  screens, 
approximately  5  million  (22  p«cent)  are 
fat  women  over  the  age  of  65  and  2.7 
million  (12  percent)  are  for  women 
younger  than  40.  The  remaining  14.A 
million  annual  screens  are  distributed 
by  size  of  each  10-3rear  age  category.  The 
age-s{>ecific  cancer  incidence  rates 
within  each  age  cohort  indicate  that 
about  56,900  of  the  22,500.000  annual 
screens  are  fior  vromen  with  fareest 
cancer  and  22,443,100  are  bx  women 
without  breast  cancer. 

Although  the  benefits  of  the  rule 
derive  from  increases  in  the  quality  of 
mammography,  the  quality  dimensions 
are  very  difficult  to  measure.  Each 
mammogram  is  luiique  because  each 
patient  is  imique  and  many  facton 
contribute  to  quality,  including  those 
that  are  not  afiiected  by  these 
regulations.  While  other  measures  have 
been  suggested  (a.g.,  cancn  yield  and 
PPV),  FDA's  impact  model  relies  on  a 
combination  of  sensitivity  and 
specificity  levels  to  represent  average 
mammography  quality.  The  sensitivity 
of  any  diagnostic  test  is  tbe  proporticm 
of  the  tested,  diseased  populaticm  that  is 
correctly  identified  as  diseesed.  Thus, 
test  sensitivity  addresses  the  problem  of 
false  n^atives.  The  specifici^  of  a  test 
measures  the  proportion  of  nondiseesed 
patients  who  are  correctly  identified  as 
not  having  the  disease.  Tlius,  test 
specificity  addresses  the  problem  of 
false  positives. 

If  both  sensitivity  and  specificity 
improve  toward  100  percent,  the 
proportion  of  "incorrect"  mammograms 
decreases.  Although  improvements  in 
one  measure  may  come  at  the  expense 
of  decreases  in  tlie  other,  as  certain 
twrhnical  changes  can  tradeoff 
sensitivity  for  specificity,  FDA  finds 
that  the  input  changes  required  by  this 
regulation  will  raise  the  national 
average  of  both  measures.  Thus,  the 
agency's  impact  model  measures  quality 
improvement  as  the  percent  decrease 
(expressed  as  a  percentage  over  die 
current  level)  in  the  number  of  incorrect 
diagnoses,  both  fialse  positives  and  false 
nraatives. 

Estimates  of  the  currrat  national 
average  levels  of  mammogr^ihy 


sensitivity  and  specificity  are 
approximate  representations,  because 
they  reflect  literature  examinations 
ba^Kl  on  diffierent  patient  populations, 
time  periods,  and  definitions.  Current 
sensitivity  measures  in  community 
settings  have  ranged  from  53  percent  to 
as  hi^  as  90  percent  and  specificity 
measures  have  reached  as  hi^  as  99 
percent  However,  several  studies 
indicate  that  mammography  facilities  in 
research/academic  settings  have 
sensitivity  and  specificity  meesures  that 
exceed  most  "typical,  community 
fedlities"  by  7  to  13  percoit  Based  tm 
these  studies,  FDA's  baseline  estimates 
assume  that  current  national  levels  of 
sensitivity  and  specificity  average  80 
percent  and  90  percent,  respectively. 
The  calculations  use  age-specific  rates, 
because  breast  tissue  density  varies  by 
age  of  patient. 

Tlie  estimated  80  percent  sensitivity 
rate  implies  that  while  45,400  of  the 
estimated  56,900  aimually  screened 
women  Math  breast  cancer  currently 
receive  a  true  positive  result  1 1 ,500 
receive  a  false  negative  result  Thus, 
FDA  estimates  that  each  year, 
mammography  feils  to  identify  breast 
cancers  in  an  estimated  11,500  screened 
women.  The  agency's  impact  model, 
which  relies  on  a  distribution  of 
identified  cancers  by  development  stage 
and  SEER  incidence  rates  for  both 
screened  and  nonscreened  populations, 
predicts  that  about  4300  of  these  11,500 
women  will  die  of  breest  cancer  within 
20  years.  The  model  implies  that  perfect 
mammography  would  prevent  about 
1,200  of  these  fatalities.  FDA  recognizes 
that  perfect  mammographic  screening  is 
not  yet  technologically  achievri>le.  but 
the  agency  is  convinced  that 
mammography  sensitivity  rates  can  be 
significantiy  improved,  thereby 
avoiding  a  substantial  niunb^  of  these 
premature  deaths. 

Economic  literatiire  includes  many 
attempts  to  place  a  dollar  value  on 
mortality  avoidance  for  die  purpose  of 
conducting  costAwnefit  analysis.  A 
commcm  methodology  estimates 
society's  willingness  to  pay  to  avoid  the 
risk  of  a  statistical  death  as  evidenced 
by  wage  premiums  necessary  to  attract 
employees  to  riskier  occupations.  These 
data  contain  considerable  variability, 
but  appear  to  average  about  $5  million 
per  death  avoided.  Thus,  for  illustrative 
purposes.  FDA's  analysis  assumes  a  $5 
million  value  to  represent  tbe  societal 
benefit  of  preventing  a  premature  death. 
The  value  of  a  li£»-year  was  estimated  at 


$368,000  and  the  value  of  a  qiiality- 
adjusted  life-year  at  $373,000. 

FDA  also  believes  that  the  imfMoved 
DMunmography  quality  gained  by  the 
final  regulations  will  s^nificanUy 
reduce  the  rate  of  false  positive  results. 
The  above  methodology  indicates  that 
22,443.100  wcHnen  without  breast 
cancer  are  screened  annually. 
ConsequenUy,  a  baseline  specificity 
meesure  of  90  percent  implies  that 
20.184,600  will  receive  true  newitim 
results,  but  2,258,500 others wmreceive 
felse  positive  results.  FDA  estimated  the 
cost  of  the  anxiety  and  increased  stress 
associated  with  diese  false  positive 
screening  results  by  assessing  the 
contribution  of  psychological  w«ll-being 
to  the  overall  quality  of  life. 

The  time  between  a  patient 
notificaticHi  of  a  positive  scrsen  lasult 
and  die  subsequent  identificatian 
through  a  followup  diagnostic 
mammogram  was  assiuned  to  take  about 
1  month.  The  cost  of  enduring  this 
anxiety  was  assumed  to  detract  from  the 
value  of  a  quality-adjusted  month  value 
of  $31,100,  i.e.,  $373,000  *  12.  Research 
indicates  that  mental  focus  and 
ps3rchological  well-being  affected  by  a 
major  life  crisis  can  contribute 
approximately  8  percent  to  the  overall 
quality  of  life.  Worries  about  health, 
illness,  and  well-being  may  account  for 
m^noximatriy  one-sixth  of  dw  sbess 
thet  would  constitnte  a  major  life  cxisis. 
To  sssess  the  potential  effect  FDA's 
impact  model  assiunes  that  25  perosnt 
of  those  patients  who  receive  false 
positive  results  would  be  willins  to  pay 
about  $415  ($31,100  x  JM  x.lST^tD 
avoid  the  stress  and  anxiety  of  a  false 
positive  mammogram. 

FDA  also  found  that  cancar  treatment 
costs  vary  by  stage  of  detection,  fr«n 
annual  costs  of  $18,900  for  the  eerliest 
stage  to  $50,CXX)  for  the  latest  stage. 
O^isr  components  of  FDA's  model 
address  patient  noncompliance  with 
screening  results  due  to  fear  or  deniaL 
Diagnostic  mammography  readings  were 
assumed  to  follow  positive  initial 
screens,  and  additional  followup 
diagnostic  procedures  were  assumed  to 
follow  positive  diagnostic  results  snd  to 
identify  lesions  that  were  present 
without  screening.  Based  on  limited 
data,  FDA's  model  assxunes  that  a  small 
number  of  those  patients  with  positive 
screens  do  not  seek  further  treatment 
Figure  1  illustrates  the  model 
components  and  baseline  — rim«tw» 
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2.  Regulatcny  Impacts 

The  agency  also  finda  that  the  impact 
of  these  regulations  could  affect  the 
demand  for  mammography.  One  study 
fo\md  a  price  elasticity  of  approximately 
-0.2  tot  outpatient  waU  care.  As  the 
rules  will  lU^ely  raise  mammograiriiy 
prices  as  wrell  as  costs,  FDA 
incorporated  this  price  elasticity  into  its 
impact  model.  On  the  other  hand, 
improved  mammography  quality  will 
have  a  positive  efEsct  on  mammography 
demand.  Assuming  that  the  demand  far 
mammography  for  a  subset  of  potential 
patients  exhibits  a  imitaiy  elasticity 
with  respect  to  quality.  FDA's  impact 
model  finds  that  a  5  percent  increase  in 
mammography  quality  would  roughly 
o&et  the  above  prioe^nriuned  dnrline 


in  demand,  with  the  net  change  less 
than  .03  percent 

Because  of  the  difficulty  in  a«»«»««it^g 
the  impact  of  the  r^ulations  on 
mammography  quality,  no  public 
comments  attnnpted  to  quantify  the 
likely  health  outcomes.  Similariy,  FDA 
cannot  predict  the  precise  magnitude  of 
the  quality  improvement  that  will  be 
generated  by  these  final  regulations. 
FDA  believes,  however,  that  the 
mammog^raphy  quality  improvements 
will  be  substantial  and  that  gains  as 
small  as  S  percent  (i.e.,  reducing  the 
proportion  of  incorrect  procedures  by  5 
percent  by  increasing  average  sensitivity 
levels  from  80  percent  to  81  percent, 
and  specificity  levels  from  90  to  90.5 
percent)  would  produce  substantial  net 
hearts.  The  remits  of  this  analysis  are 


shown  in  figure  2.  For  example,  when 
compared  to  the  baseline  data  (figure  1), 
the  number  of  earlier  cancers  detected 
due  to  a  5  percent  improvement  in 
manmiography  sensitivity  would 
prevent  about  75  wcmien  per  year  from 
djring  of  breast  cancer  within  a  20-year 
period.  At  $5  million  per  life  saved,  the 
discounted  value  of  this  outcome  is 
about  $234  million  per  year. 
Alternatively,  the  model  shows  that  a  5 
percent  quality  improvement  would 
bring  an  annual  iiuaease  of  about  410 
discounted  QALys  valued  at  SI  53 
million.  Thus.  FDA  estimates  the  benefit 
ol  avoiding  tluBse  premature  mortalities 
as  ranging  from  $153  to  $233  million 
per  year. 
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A  5  percent  quality  improvement 
vrould  also  decrease  cancer  treatment 
coats  by  about  $1.9  million.  In  addition, 
the  reduction  in  false  positives  would 
produce  less  anxiety  and  stress  valued 
at  $12.7  million,  and  reduced  diagnostic 
costs  of  $14.5  million.  In  total,  quality 
improvements  of  5  percent  would 
gmerate  annual  benefits  of  from  $182  to 
$263  miUicm.  far  exceeding  the  e^qiected 
annual  compliance  costs  of  $38.2 
million.  Pnnn  a  cost-effectlveuass 
penpective,  the  cost  per  QALY  would 
amount  to  about  $20,000.  Even  if  the 
overall  quality  iminovement  were  only 
2  percent,  the  estimated  annual  ben^ts 
of  the  final  regulation  exceed  the 
estimated  annual  ccHnpliance  costs. 

C  Small  Business  Impact 

According  to  the  Small  Business 
Administration,  any  doctor's  office, 
clinic,  or  hospital  with  $5  million  or 
less  in  revenue  is  considered  small.  In 
addition,  any  not-for-profit  enterprise 
that  is  independently  owned  and 
operated  and  not  dominant  in  its  field 
is  considered  small.  On  this  basis, 
m«mmogra|Ay  is  offered  in  about  4,800 
small  doctor's  oCBces  or  clinics  and 
5,000  small  hospitals,  cmnprising  up  to 
98  percent  of  all  mammo^aphy 
%dliti^>» 

FDA  recognizes  that  the  nature  of 
these  regulations  may  have  a 
disproportionate  efiect  on  very  small 
voliune  mammography  facilities,  as 
fixed  costs  of  compliance  for  equipment 
improvements  are  likely  to  increase  the 
cost  per  mammogram  for  low  volume 
facilities  relatively  more  than  for  hi^ 
volume  facilities.  The  cost  of  a 
mammogram  is  expected  to  increase  by 
3.4  percent  in  an  average  facility  and  1^ 
4.2  percent  in  the  smallest  10  percent  of 
facilities.  However,  total  revenues  are 
also  likely  to  increase.  Overall,  the 
annual  net  revenues  attributable  to 
mammography  (gross  revenues  minus 
gross  costs)  are  estimated  to  decline  by 
q>I»tiximately  $1,000  in  the  smallest  10 
percent  of  fiadlities.  whereas  the  laigw 
facilities  may  experience  net  revenue 
gains.  ERG  judged  diat  these  smallest 
facilities  would  have  an  increased 
vulnerability  for  closure.  These  results 
are  fully  described  in  die  agency's  final 
Economic  Impact  Analysis. 

FDA  also  examined  the  effect  on 
small  businesses  of  alternative 
implementation  schedules  for  this 
proposal.  For  example,  one  alternative 
would  have  required  an  even  more 
elaborate  equipment  upgrade,  effective 
immediately  upon  issxiance  of  the 
regulations.  The  agency  rejected  this 
alternative  becauaeit  would  have  placed 
an  tumecessary  burden  on  the  industry, 
costing  mora  dian  $120  million 


annually.  By  elimiiuiting  sosdb 
specifications  that  were  marginal  to 
ensuring  manunography  quality,  and 
phasing  in  certain  requirements  to  allow 
for  normal  replacement  of  cuirmt 
equipment,  the  agency  substantially 
reduced  the  cost  of  compliance.  FDA 
also  considered  postponing  the 
implementation  of  the  final  equipment 
requirements  by  an  additional  year.  This 
ahemative  woidd  have  reduced  the 
annual  compliance  costs  by  $7.1 
million,  but  delay  the  impact  on  quality 
improvements.  The  final 
implementation  schedule  was  selected 
as  a  reasonable  belance  between 
ctanpliance  costs  and  quality 
improvements.  FDA  also  considered 
providing  an  exemption  for  small 
facilities  in  shortage  areas,  but 
concluded  that  the  importance  of 
mammography  quality  made  this 
tradeoff  unacceptable,  and  that  a 
primary  objective  of  MQSA  was  to 
ensure  quality  for  all  patients.  The 
agency's  final  Economic  Impact 
Analysis  includes  a  discussion  of 
sevoal  additional  alternatives. 

D.  Total  Impact  trfths  MQSA 

The  total  compliance  costs  for  all  of 
the  regulations  implonenting  the  Nft^SA 
are  the  sum  of  the  costs  for  the  interim 
ndes  already  in  place,  as  well  as  for  the 
final  rngiilatinng  as  estimated  above. 
Thus,  to  assess  the  total  costs  of  the 
MQSA.  FDA  also  estimated  the  costs  of 
complying  with  the  interim  regulations. 

Intmim  regulations  implementing  the 
MQSA  requ^ed  facilities  to  be 
accredited  by  an  FDA-approved  body  as 
a  first  step  towards  receiving  a 
certificate.  FDA  approved  the  ACR  and 
the  States  of  Iowa.  Arkansas,  and 
CaUfomia  to  accredit  facilities.  The 
standards  used  by  these  bodies  to 
accredit  focilities  vren  developed  by 
FDA,  but  are  largely  based  on  the 
standards  previously  used  by  the  ACR 
in  their  volimtary  accreditation 
program.  Because  the  ACR  was  the  only 
national  accreditation  body  and  had 
already  accredited  apinoximately  half  of 
die  mammography  facilities  in  the 
country  in  its  voluntary  program,  the 
m^ority  of  unaccredited  faidlities 
applied  to  the  ACR  for  accreditation  in 
order  to  continue  to  provide 
mammography  services.  On  being 
notified  by  the  ACR  or  one  of  the  State 
bodies  that  a  facility  was  accredited, 
FDA  issued  a  certificate  to  the  fadli^. 

Approximately  5.500  facilities  had 
not  fully  completed  the  accreditation 
and  certification  process  by  Octobw  1, 
1994  and  approximately  1.000 
accredited  facilities  were  assumed  to 
incur  low  levels  of  compliance  cost 
FDA  estimated  the  costs  of  compliance 


with  the  interim  rule  by  dividing  thaaa 
6.500  facilities  (5,500  unaccredited  and 
1.000  accredited)  into  groups  with  low, 
moderate,  and  high  levels  of 
noncwnpliance.  Approximately  4,500  of 
these  fidlities  had  completed  tha 
accreditation  and  certification  process 
by  the  end  of  the  6-month  period  of  the 
provisional  certificates  or  required 
minor  improvemoits  to  achieve 
aocredit^Lon.  These  facilities  wan 
assumed  to  have  low  levels  on 
noncompliance.  Approximately  1.500 
were  able  to  complete  the  accreditation 
and  certification  i»oces8  by  the  end  of 
a  90-day  extension  of  their  6-month 
provisional  certificate.  These  facilities 
were  assumed  to  have  a  moderate  level 
of  noncompliance.  The  remaining 
approximately  500  facilities  wwa 
assumed  to  have  a  hi^  level  of 
noncompliance. 

Discussions  with  expert  couultants 
and  operators  of  mammography 
facilities  indicated  diat  a  low  levd  of 
noncompliance  would  typically  include 
minor  recordkeeping  and  perscmnel 
training  deficiencies.  A  modante 
noncompliance  level  would  typically 
include  (beyond  the  low  levd)  some 
quality  assurance  deficiencies  and 
equipment  requiring  retrofit  Finally, 
facilities  widi  high  levels  of 
noncompliance  would  incur  costs  for 
replacemmt  of  a  mammography  unit  pn 
addition  to  "moderate"  costs  lea* ' 
retrofit).  Based  on  this  methodology. 
FDA  estimates  the  armual  costs  of  the 
interim  rule  at  about  $23.4  millioiL 
Adding  the  additional  $38.2  milljni^ 
cost  attributable  to  the  fiiud  rules 
indicates  that  the  total  aimual 
compliance  costs  of  tite  MQSA  are  about 
$81.6  million. 

The  ben^ts  of  die  interim  r\ilw  result 
from  their  impact  on  manunography 
quality.  A  poU  of  industry  experts 
indicated  that  the  intmim  rules  may 
have  improved  mammography  quality 
by  between  2  and  10  percent  Other 
reports  have  estimated  that  based  on 
1992  levels  of  quality,  typical 
community  quality  lev^  may  have 
been  as  much  as  13  percent  below  the 
quality  levels  found  in  academic  or 
research  centers.  FDA  agrees  that  post- 
interim  levels  of  quality  may  be 
approxim^ely  10  percent  lower  than 
those  found  in  typical  academic 
settings,  which  implies  a  relative  quality 
gain  of  3  percent  due  to  the  interim 
regulations.  FDA  also  found  that,  given 
average  aimual  omipliance  costs  of 
$23.4  million  for  die  interim 
r^ulations,  a  3.1  percent  quality 
improvement  would  account  for  the 
current  level  of  mammography  use  (all 
else  being  equal).  Thus,  FDA  estimates 
that  the  interim  regulations  have 
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resulted  in  an  approximate  3  percent 
increase  in  manunography  quality.  With 
this  assiunption,  FDA's  impact  model 
calculates  that  the  overall  wnmml 
benefits  of  the  interim  rule  range  from 
$108  to  $155  million,  including  the 
annual  gain  of  about  44  lives  and  242 
discoimted  QALY's. 

E.  Conclusions 

In  sunmiary,  the  final  reguladooa  will 
generate  mammography  quality 


increases  above  those  already  achieved 
by  the  interim  regulations.  As  shown  in 
the  summary  table,  the  annual  costs  of 
compliance  with  these  final  regulations 
are  estimated  at  $38.2  million.  Expected 
benefits  will  accrue  as  a  result  of  fawer 
breast  cancer  fatalities  due  to  the  earlier 
detection  of  lesions  and  the  avoidance 
of  unnecessary  surgery.  While  the 
magnitude  of  the  expected  quality 
increases  are  uncertain,  an  improvement 


of  5  percent  in  mammography 
sensitivity  and  specificity  would  result 
in  annual  benefits  valued  at  from  $178 
to  S257  million.  With  respect  to  all  of 
the  MQSA  requirements,  the  annual 
compliance  costs  of  the  combined 
interim  and  final  regulations  equal 
about  $61.5  million,  and  the  annual 
benefits  (assuming  total  quality 
increases  of  8  percent)  range  from  $284 
to  $408  million. 


Table  1.— Summary 

OF  Economic  Impacts  (million  $) 

InlerknRule' 

FmaiRuies 

ToW» 

Complence  Coals 

2J.4 

38.2 

61.6 

BeniMi 

^^* 

108.2-153.8 

181.7-282.7 

289.9-416.5 

Diagnoslic  Coat  Decreases 

• 

9^ 

14.5 

23.5 

Treatment  Coat  Decteases 

1.1 

1.9 

3.0 

Anxiely  Coat  Decreases 

• 

7.8 

12.7 

20.5 

VakM  o(  Lives  Extended 

903-135.9 

1S2.6-233.6 

242.9-386.5 

^Aaaumes  3  percent 
'Asaumes  5  pereani 
^Aaaunas  8  pefcent 


In  mammography  quality 
in  mammography  quaUty 
in  mammography  quality 


F.  Responses  to  Comments  on  the 
Impact  Analysis  of  the  Proposed 
Angulation 

1.  Cost  Analysis 

FDA  published  a  preliminary  impact 
analysis  in  asaociation  with  the  final 
reg\ilations  on  April  3. 1996.  Public 
conunents  were  invited  on  the 
methodology  and  jnojections  included 
in  that  analysis. 

One  comment  disagreed  with  the  cost- 
benefit  analysis  and  stated  that  the 
imposition  of  additional  costs  would 
adversely  affect  public  health  because 
fewer  women  will  be  able  to  receive  the 
benefits  of  mammography. 

FDA  agrees  that  additional  costs  with 
no  concurrent  quality  improvement  may 
adversely  affect  mammography  access. 
FDA  also  recognizes  that  access  without 
quality  is  of  no  public  benefit.  FDA 
believes,  however,  that  the  assiuance  of 
(fuality  resulting  from  these  regulations 
will  overcome  any  poasible  negative 
impacts.  This  belief  is  supported  by  a 
CDC  study  on  mammography  utilization 
that  showed  a  continued  increase  in 
screening  mammography  examinations 
under  the  MQSA  interim  rules  (Ref.  4). 

One  comment  stated  that  most  CEU 
classes  for  technologists  cost  between 
$75.00  and  $100.00  for  6  to  8  credits, 
and  require  additional  travel  expenses. 
FDA  agrees  with  the  estimate  provided 
by  this  comment.  FDA  estimated  that 
the  cost  per  hour  of  technologist's  CEU 
would  cost  approximately  $16.00  per 
credit  hour  and  used  this  estimate  in  its 
impact  analjrsis.  This  estimate  was 
baaed  on  input  from  consultants  and  is 


within  the  range  presented  by  this 
conunenL 

Numerous  comments  stated  that  the 
Federal  Regista'  notice  for  the  proposed 
rxile  lacked  sufficient  methodological 
detail  and  should  have  included  the 
cost  of  each  requirement  and  the  per 
£aciliW  or  per  procedure  cost. 

FDA  agrees  that  the  summary  of 
impacts  included  in  the  Federal 
Kegiater  did  not  include  detailed 
methodologies,  discussions  of 
assumptions,  and  sources  of  data. 
Nevertheless,  as  is  required,  FDA  had 
provided  a  clear  explanation  of  the 
calculations  used  for  the  cost/benefit 
analysis  in  the  Full  Regulatory  Impact 
Analysis  which  was  available  for  review 
at  the  Dockets  Management  Branch. 
Similarly,  the  agency's  final  Economic 
Impact  Analysis,  which  provides 
substantial  detail  on  the  cost  estimates 
is  available  at  the  same  location  that 
dociunent  can  also  be  retrieved  bova 
FDA's  home  page  on  the  World  Wide 
Web  (www.fida.gov). 

A  number  of  comments  asserted  that 
the  equipment  requirements  would 
mandate  the  replacement  of  most 
mammography  units  and  would 
increase  the  cost  of  these  replacement 
units  and  that  these  costs  were 
underestimated  by  FDA.  One  comment 
calculated  the  cost  of  replacing  15,000 
manunography  units,  priced  at  $70,000, 
at  more  than  $1  billioiL  The  comment 
also  calculated  the  cost  of  replacing 
5,000  processors  (V^  of  total),  priced  at 
$15,000,  at  $75  million. 

FDA  disagrees  with  the  assumption 
that  all  mammography  units  in  the 
country  (which  actiially  number  about 


12.000  instead  of  15,000)  or  even  most 
units  will  have  to  be  replaced  in  order 
to  meet  the  final  rules.  The  Economic 
Impact  Analysis  that  accompanies  this 
final  rule  includes  a  detailed  disciission 
on  the  estimation  of  the  replacement 
costs.  FDA  has  estimated  the  costs  of  the 
equipment  requirements  of  the 
proposed  nile  by  estimating 
replacement  and  retrofit  costs  through 
contacts  with  mammography  equipment 
manu&cturers.  For  replacements,  the 
analysis  considers  the  lost  useful  life  of 
the  machine.  FDA  also  solicited  input 
on  compliance  costs  finm 
mammography  unit  manu&cturen  ""rf 
project  consultants.  These 
manufacturera  indicated  that  not  all 
mammography  units  woiild  require 
replacement  or  retrofit  and  that  prices 
for  the  new  units  would  be  identical  to' " 
current  prices.  Based  upon  these 
sotuces  of  information,  FDA  estimated 
the  total  costs  related  to  the  equipment 
requirements  of  the  proposed 
regulations  to  be  approximately  $270 
million  or  $35  million  in  average  imniinj 
costs  (over  the  10-year  analysis  period  at 
a  7  percent  discoimt  rate).  The  agency 
notes  that,  after  consideration  of  the 
public  comments  and  other  information, 
a  number  of  equipment  requirements, 
including  those  related  to  processors, 
were  deleted  before  these  regulations 
were  issued.  The  impact  of  tiiose 
deletions  was  to  reduce  the  total 
estimated  expenditure  of  meeting  the 
equipment  requirements  in  lost 
resources  to  $241  million  and  the 
average  aiuiual  costs  over  the  10-year 
analysis  period  to  $28.5  million. 
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One  comment  stated  that  phasing  in 
equipment  requirements  5  and  10  3rears 
aftw  the  effective  date  of  the  regulations 
would  significantiy  increase  costs  if 
fecilities  are  required  to  replace  the  unit 
in  Syean  and  then  again  in  10  years. 

FDA  believes  that  uus  comment  stems 
from  a  misinterpretation  of  the  proposal. 
FDA  did  not  expect  fecilities  to  replace 
units  every  5  years.  Input  on  the 
equipment  requirements  from 
manufscturers  indicated  units  would  be 
available  almost  immediately  aftm  the 
regulations  were  published  that  would 
be  able  to  meet  the  5-  and  10-year 
requirements.  Thus,  if  a  unit  had  to  be 
replaced  to  meet  an  immediate 
requirement,  a  new  unit  could  be 
selected  that  would  meet  the  5-  and  10- 
year  requirements  as  welL  The  Cacility 
would  not  need  to  purchase  additional 
replacement  units  "every  5  years." 
FDA's  purpose  in  phasing  in  some 
requirements  5  and  10  yean  in  the 
future  was  to  provide  tkne  for  facilities 
whose  units  met  the  immediate 
requirements  but  not  the  5-  or  10-year 
requirements  to  replace  those  units  on 
their  regular  replacement  schedule.  This 
would  decrease  the  burden  by  allowing 
machines  to  be  replaced  as  they  reach 
the  end  of  their  useful  life.  However,  for 
reasons  discussed  in  the  responses  to 
the  comments  on  the  equipment 
leqtiirements,  most  of  the  5-year 
requirements  and  all  of  the  10-year 
requirements  were  removed  before  these 
final  regulations  were  issued. 

Two  comments  expressed  concern 
that  the  cost  requirements  for  training 
every  technologist  to  perform  weekly  at 
dally  phantom  checks  were  not 
considered  in  the  impact  analysis  of  the 
propoaed  regulations.  Another  comment 
estimated  that  the  cost  of  performing  the 
daily  phantom  tests  for  240  days  per 
year  at  $0.80  per  sheet  of  film  would  be 
an  additional  $192.00  per  imit  Using 
the  estimated  10,800  certified  unitsmis 
would  mean  an  additional  coat  of 
$2,073,600  per  year. 

FDA  notes  that  the  weekly  phantom 
tests  are  identical  to  those  cunentiy 
being  performed  monthly  under  the 
interim  regulations.  No  additional 
training  costs  will  be  incurred  beycmd 
those  already  included  in  the  cost 
estimates  of  the  interim  regulations. 
FDA  did  not  include  any  cost 
requiremrats  fior  training  to  perbxm  the 
daily  phantom  checks  or  for 
performance  of  the  test  because  the 
agency  did  not  propose  such  a  test  but 
merely  requested  public  comment  on  its 
possible  value.  As  previously  discussed. 
FDA  concluded  finm  the  public 
comments  that  further  studies  would  be 
needed  to  confirm  the  value  of  such  a 
test  before  it  was  made  a  regulatory 


requirement.  Because  it  was  not  made  a 
regulatory  reqtiirement,  no  costs  either 
for  training  in  its  performance  or 
performing  the  test  needed  to  be 
included  in  these  cost  estimates. 

A  niunber  of  comments  stated  that 
FDA  underestimated  costs  by  not 
considering  all  of  the  factors  that  will 
contribute  to  increased  provider  and 
consumer  cost 

FDA's  Economic  Impact  Analysis  has 
attempted  to  consider  all  of  the  factors 
that  will  contribute  to  increased  costs 
frtun  compliance  with  the  final  rule. 
This  analysis  is  availdile  through  the 
Dockets  Management  Office,  as  well  as 
the  Viotld  Wide  Web.  As  these 
conunents  did  not  identify  the  factors 
believed  to  have  bem  overlooked,  the 
agency  is  unable  to  give  a  more  specific 
response. 

Numerous  comments  asserted  that  the 
cost  of  lay  notification  would 
significantly  increase  the  costs  of 
mammography.  These  comments 
estimated  that  the  cost  ranged  from 
$8.78  to  $15.00  per  notification. 

For  the  proposed  rule,  FDA  used  a 
methodolo^  to  estimate  the  cost  of 
patient  notification  that  is  similar  to  that 
described  in  the  comments.  The 
Economic  Impact  Analysis  presented  an 
estimate  of  $0.iM  per  written 
notification  including  2.5  miniitw  of  an 
office  staff  worker's  time  and  cost  of 
postage.  However,  this  prcmosed 
requirement  was  removed  from  the  final 
rule  before  itwas  codified,  so  tiiese 
estimated  costs  will  not  occur. 

A  numbOT  of  comments  stated  that  the 
increased  costs  to  comply  vrith  the  final 
rule  will  result  in  facility  closings 
(especially  for  small-voliune  facilities 
and  rural  facilities)  and  loss  of  access. 
One  comment  also  stated  that  FDA  has 
not  adequately  justified  the  cost  of  the 
regulation  in  the  face  of  redudi^  access 
to  low  income  populations. 

FDA  agrees  tnat  it  is  possible  that 
increased  costs  of  conducting 
mammography  due  to  these  regufations 
may  cause  some  facilities  to  close  if 
thiMe  facilities  are  currently  not  offering 
high  quality  mammc^raphy.  However, 
FDA  disagrees  diat  suidi  an  impact  has 
not  been  adequately  explored.  FDA  has 
attempted  to  identify  areas  of  potential 
access  problems  and  believes  that  voy 
fisw  patients  would  be  adversely 
affected  if,  as  is  anticipated,  few,  if  any, 
tscilities  close  as  a  result  of  the  burdens 
of  the  final  regulations.  When  facilities 
do  close,  alternate  facilities  are  usually 
expected  to  be  available  within  a 
reasonable  distance.  The  agency  also 
notes  that  the  GAO  study  cited  earlin 
found  that  the  interim  r^ulations, 
which  had  a  similar  cost  impact,  had 
litde  impect  on  access.  FDA  agrees  that 


access  for  low  income  women  is  a 
potential  problem,  but  does  not  believe 
that  these  regulations  will  greaUy 
increase  this  problem.  Nevertheless. 
PDA  will  monitor  this  potmtial 
outcome  to  enstire  that  any  adverse 
impact  on  imderserved  popidations  is 
minimized. 

One  comment  stated  that  costs  were 
underestimated  because  only  the 
incremental  costs  of  nonvoluntary 
compliance  were  identified. 

FDA  disagrees  with  this  comment 
The  qualify  standards  contained  in 
these  regtilations  reflect  standards  of 
good  practice,  so  it  would  not  be 
surprising  to  find  that  many  facilities 
were  already  d&lnplying  with  them 
before  the  regulations  went  into  effect 
Where  voluntary  compliance  with 
regulatory  requirements  existed  prior  to 
implonentation  of  the  rule,  costs  were 
not  included  in  the  agency's  Economic 
Impact  Analysis  because  they  are  due  to 
the  fadlify's  own  desire  to  achieve 
qualify  mammography  and  not  to  the 
regulations.  FDA  agrees  that  if 
compliance  costs  occur  only  as  a  result 
of  or  in  anticipation  of  a  regulation  and 
would  be  discontinued  in  its  absence, 
such  costs  should  be  considered 
However,  FDA  believes  that  most 
mammography  facilities  did  not 
anticipate  the  specific  regiilatory 
requirements  of  this  rule,  and  so  any 
past  actions  to  improve  qualify  at  their 
facilities  wen  independent  actions  on 
their  part 

Several  comments  noted  that  the 
proposal  included  only  costs  associated 
with  the  proposed  regidations  and  not 
the  interim  rule.  They  stated  that  the 
costs  and  benefits  of  the  entire  MQSA 
should  be  estimated. 

FDA  agrees  with  these  comments  and 
has  included  estimates  of  the  interim 
impects  fat  these  final  regulations. 

One  comment  noted  that  costs  may  be 
understated  because  FDA  assumed  the 
lowest  compliance  cost  Thiscommant 
stated  that  becauae  some  facilities 
MTould  incur  higher  costs,  the  overall 
costs  were  underestimated 

FDA  disagrees  widi  this  comment 
The  agency  assumed  that  each  fadlify 
would  adopt  a  least-cost  compliance 
strat^y,  which  is  standard  economic 
methodology  for  analjrsis  of  r^ulations 
as  reqtdrsd  by  Executive  Order  12866. 
While  some  facilities  would  have  higher 
costs,  other  facilities  would  have  lower 
(or  no]  costs.  Thus,  the  least-cost 
method  of  compliance  for  the  average 
fadlify  is  a  reasonable  method  of 
estimating  industry  wide  costs.  It  is 
possible  that  this  comment 
mistmderetood  the  methodology  used  to 
estimate  costs.    - 
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One  comment  stated  that  FDA  has  not 
adequately  accounted  for  decreases  in 
— mmography  usage  due  to  expected 
cost  increases. 

FDA  has  attempted  to  address  this 
issue  for  the  final  ragulations.  FDA 
agrees  that  cost  increases  are  likely  to 
dacMMe  mammography  use,  all  else 
babig  equal,  but  that  perceived  inciaases 
in  mammography  quality  are  likely  to 
e&et  any  negative  impact.  This  issue  is 
diflCiMBed  above  in  B.2  and  in  the 
Economic  Impact  Analysis  that 
accompanies  the  final  rule. 

One  comment  asserted  that  FDA's 
costs  were  "unrealistic."  rely  only  on 
consultant  opinion  and  are.  therefore, 
unreliable. 

FDA  disagrees  with  this  commoit. 
Cost  eatimatiw  wtere  derived  from  an 
extensive  process  of  site-visits  and 
expert  input  and  no  alternative  data 
were  included  with  this  comment  The 
agency's  cost  methodology  is  fiilly 
detailed  in  the  KmnnniK  Impact 
Analysis. 

Several  comments  noted  that  specific 
activities  were  underestimated.  FDA 
cannot  respond  to  these  comments 
because  no  supporting  data  were 
supplied. 

2.  Benefits  Analysis 

A  number  of  comments  maintained 
that  FDA  overstated  the  expected 
improvement  in  avoiding  cancer  deada 
from  the  final  regulation  and  that  the 
benefit  estimates  should  be  based  on 
scientific  literature. 

FDA  believes  that  quality 
improvements  in  mammography  will 
ramih  in  health  gains,  of  vriiich 
ndix:tions  in  taeast  cancOT  mortality  are 
a  ma)or  contributor.  FDA  has  attranpted 
to  assess  the  potential  quality  gains  from 
the  requirement  of  the  final  rule  by 
reviewing  relevant  literature  and 
through  contact  with  experts  in 
mammngraphy  quality.  The  Economic 
Impact  Analysis  that  accompanied  the 
proposed  regulations  included  a 
detailed  and  referenced  description  of 
the  bmefits  estimate.  Similarly,  the 
analysis  of  '"ipa^rts  Cor  the  fiiul 
regulations  include,  a  comprehensive 
description  of  the  methodology. 

One  comment  maintained  mat  the 
final  rule  was  a  waste  of  money  because 
the  ACR  program  has  already 
•ccompliahed  a  goal  of  "leasonably 
achievable  mammographic  quality." 

FDA  disagrees  with  Uiis  coounenL 
While  volimtary  accreditation  by  ACR 
did  much  to  improve  quality  in 
participating  facilities,  the  agency  notes 
that,  at  the  time  of  pansagn  of  the 
MQSA.  has  than  half  of  the 
mammop^hy  fiKilities  in  the  country 
had  sou^  voluntary  accreditation.  The 


MQSA  and  its  implementing  regulations 
have  led  to  the  establishment  of  a 
uniform  miniroufn  set  of  quality 
standards  to  be  met  by  all 
mammography  fiacilities.  including 
standards  in  areas  not  previously 
covered  by  the  ACR  program,  and  have 
provided  increased  assurance  that  these 
standards  continue  to  be  met  between 
the  times  of  accreditation.  As  shown  in 
the  above  impact  analysis,  the  agency 
believes  that  the  benefits  achieved  more 
than  compensate  for  the  additional 
costs. 

One  comment  stated  that  there  has 
been  a  significant  improvement  in  the 
quality  of  mammography  performed 
undw  the  interim  regulations  and 
further  maintained  that  this  quality 
improvement  will  continue  under  the 
final  regulations. 

FDA  agrees  with  this  comment 
Quality  improvements  attributable  to 
the  ititwriin  regulations  are  estimated  in 
conjunction  with  those  attributable  to 
the  final  regulations. 

Several  comments  stated  that  because 
sensitivity  is  defined  as  the  number  of 
true  positives  divided  by  the  number  of 
true  positives  plus  Mse  negatives,  a 
gain  in  sensitivity  rate  would  have  no 
eCEsct  on  the  ialae  positive  rate. 

FDA  agrees  with  these  comments. 
FDA  believes  that  both  Use  negatives 
and  fiilae  positives  would  be  reduced  by 
the  quality  improvements  expected  from 
these  regulations.  Thus,  FDA  believes 
that  expected  quality  improvements 
would  be  likely  to  improve  both 
sensitivity  and  specificity  of  screening 
mammography  examinations.  FDA 
notes  that  a  typographical  error  in  the 
analysis  of  impacts  accompanying  the 
proposed  regulations  may  have 
contributed  to  these  comments. 

OoB  comment  stated  that  the 
discussion  on  sensitivity  confuses  the 
notion  ttiat  there  are  inherent  tradeofb 
between  sensitivity  and  specificity  with 
the  mathematical  reality  that  this  is  not 
necessarily  the  case.  The  respondent 
believed  also  that  this  error  may  be  due 
to  confosiog  soisitivity  with  PFV. 

FDA  recognizes  that  the  sensitivity 
and  the  PPV  of  a  diagnostic  test  are  not 
identicaL  Nonetheless,  FDA  believes 
that  soiaitivity  and  specificity  provide 
reasonable  quality  measures  for 
evaluating  these  final  regiilations. 

Several  comments  stated  that  there  is 
an  error  in  the  benefits  analysis  where 
it  states,  "a  five  percent  gain  in 
sensitivity  measurements  of  80  percent 
would  indicate  a  revised  sensitivity 
level  of  81  percent  (a  reduction  of  the 
rate  of  Calae  positives  from  20  to  19 
percent)."  The  commento  stated  that  5 
peccant  gain  to  80  is  M  not  81. 


FDA  agrees  that  the  description  of  the 
imp{M:t  was  not  well  stated.  A  5  percent 
quality  improvement  is  defined  in 
FDA's  analysis  as  a  5  percent  reduction 
in  inaccurate  testing  results.  Thus.  If  20 
percent  of  the  diseased,  screened 
population  are  currently  not  identified, 
a  5  percent  quality  improvement  wrould 
see  19  percent  not  identified.  The  5 
percent  is  actually  a  5  percent  reduction 
in  the  complement  of  sensitivity. 

Numerous  comments  asserted  that  the 
estimated  willingness  to  pay  to  avoid  a 
statistical  loss  of  life  of  $5  million  was 
too  high  and  was  unsupported. 

FDA  disagrees  with  uese  comments. 
For  illustrative  purposes.  FDA  has 
quantified  the  decreased  breast  cancer 
mortality  potentially  restilting  bom  the 
rule  using  an  avoage  value  of  $5.0 
millinn  per  each  avoided  death.  This 
value  is  the  implied  value  of  society's 
willingness  to  pay  to  avoid  the 
likelihood  of  an  additional  death  as 
derived  from  economic  literature,  as 
refinanced  in  the  full  Economic  Impact 
Analysis.  The  methodology  used  to 
estimate  this  value  is  based  on  wage- 
premiums  necessary  to  induce  workers 
to  accept  riskier  occupations  and  is  a 
commonly  used  approach  for  estimating 
the  value  that  society  appears  to  be 
willing  to  pay  to  avoid  a  statistical 
death. 

Several  comments  questioned  the 
probability  of  expected  benefits    . 
accruing  from  improvements  in 
specificity.  The  comments  identified 
this  as  the  area  where  the  greatest  cost 
savings  could  be  realized,  and 
underlined  this  area  as  one  which 
should  be  a  target  for  improvement  by 
the  MQSA.  Relatively  small 
improvements  in  specificity  cotild 
markedly  reduce  the  numbers  of  false 
positive  results  nationwide,  resulting  in 
less  diagnostic  testing. 

FDA  agrees  with  these  comments. 
These  cost  savings  were  addressed  for 
the  proposed  regulations  and  are 
addressed  for  these  final  regulations. 

One  comment  stated  that  raising  the 
senaitivity  of  a  test  results  in  an  increase 
in  the  fialae  positives  rather  than  a 
decrease. 

FDA  disagrees.  The  agency  finds  that 
quality  improvements  made  to  comply 
with  the  final  rule  are  likely  to  improve 
sensitivity  and/or  specificity  by  raising 
the  tjrpical  community  receivm 
operating  characteristic  curve  toward 
the  optimum  level.  That  is,  quality 
improvements  due  to  these  regulations 
would  change  the  entire  relationship 
between  sensitivity  and  specificity  by 
improving  the  production  function  o^ 
mammography.  As  a  result,  both 
measures  would  be  improved  by  these 
regulations. 
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One  comment  questioned  the  use  of 
identified  cancer  stages  used  in  the 
benefit  analysis  and  noted  that  there  is 
controversy  associated  with  the  impact 
of  ductal  carrinoma  in  situ  on  health 
outcomes. 

FDA  agrees  with  this  comment  and 
adjusted  the  benefit  anal3«is  for  the 
final  regulations. 

One  comment  asserted  that  benefits 
were  overstated  because  the  gmoal 
trend  in  mammography  was  toward 
higher  quality  even  in  the  absence  of  the 
regulations. 

FDA  disagrees  that  the  beneficial 
impact  of  these  regulations  has  been 
overstated.  Current  trends  in 
mammography  quality  are  accounted  far 
in  baseline  conditions. 

Several  comments  noted  areas  of 
potential  benefit  that  were  not 
laccotmted  fw  in  the  analysis  that 
accompanied  the  proposal.  These  areas 
include  the  benefit  of  increased 
assurance  to  patients,  the  benefits  of 
increased  diagnostic  quality,  and 
reductions  in  treatment  costs  for 
identified  cancers. 

FDA  agrees  %vith  these  comments  and 
has  included  these  categories  in  this 
final  analysis. 

One  conunent  stated  that  references 
for  the  benefit  analysis  were  not 
available.  FDA  notes  that  references 
were  included  with  the  Economic 
tanpect  Analjrsis  that  accompanied  the 
piTOKwed  regulations. 

One  comment  noted  that  the  afiiacted 
population  would  diange  over  time  and 
th^  FDA  has  assumed  a  static 
pcHQulation. 

PDA  agrees  with  this  comment  FDA 
notes,  howevw,  that  forecasting  changes 


in  future  pcqmlatioos  would  likely 
increase  the  expected  benefits  because 
of  the  age  distribution  changes  esqpected 
as  the  baby  boom  genoatian  moves  into 
ages  of  greeter  ridi  from  breast  cancer. 

Several  comments  questimed  the 
assumptioos  used  in  FDA's  benefit 
estimation  model 

FDA  agrees  that  several  (tf  the  key 
assumpticms  are  uncertain. 
Nevertheless,  the  agency  believes  that 
the  absence  of  scientific  cotainty  does 
not  preclude  the  development  of 
preamble  projections  based  on 
reasonably  sumxRted  amplifying 
assumpticms.  "nte  Economic  Impact 
Analysis  for  these  final  rules  provides 
sensitivity  analyses  that  demonstrate  the 
effscts  of  modifying  a  number  of  these 
variables. 
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A.  Infbtmation  Collection  Proviskms  in 
the  Final  Ihile 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (C^^)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501- 
3520).  The  following  title,  description, 
and  respondent  description  of  the 
information  collection  provisions  are 
shown  with  an  estimate  of  the  annual 
repeating  and  recordkeeping  burdoiL 
hKluded  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  each 
coUectioa  of  infoimaticMi. 


Title:  R^Mfting  and  Recordkeeping 
Recyiiiements  iot  Mammoyiphy 
Facilities. 

OescriptiaB:  The  final  rule  ccdlacls 
informatinn  from  accrediting  bodiea  and 
mammogrqilty  iKilities.  Under  the  finiil 
rule,  eaca  aocreditaticm  body  is  requited 
to  submit  a{^licati(His  and  — *»»M»ih«  a 
quality  aisuranoe  program.  Each 
mammography  facility  is  required  to 
establish  and  maintnin  a  medical 
reporting  and  recordkeeping  system,  a 
medical  outcomes  audit  program,  a 
consumer  complaint  mechanism,  and 
records  documenting  personnel 
qualifications. 

These  information  collection 
requiranents  apply  to  accreditation 
bodies  and  to  mammography  fKilities. 
In  cmler  to  be  an  approved  accreditation 
body,  private  nonprofit  organizatkais  or  - 
State  agencies  must  submit  an 
application  to  FDA  and  establish 
procedures  and  a  quality  assurance 
program.  Mammography  facilities  must 
obtain  and  prominently  display  an  FDA- 
issued  certificate  or  provisional 
certificate;  have  a  medical  reporting  and 
recordkeeping  program,  a  medical 
outcomes  audit  program,  and  a 
consumer  complaint  mechanism;  and 
maintain  records  documenting 
personnel  qualifications.  These  actions  ° 
are  being  taken  to  ensure  safe,  accurate, 
and  reliable  mammography  on  a 
nati<Hiwide  besis. 

Respondent  Description:  Businesses 
and  other  far-profit  organizations, 
nonprofit  Mganizations.  Federal.  State, 
and  local  governments. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


RequliauMuls  fisr 


Accreditation  Bodies  of  MaaoHgrapky  Facilitiee  and  Qnality  Standards  and  Cartificatioa  RequiremeBts 
fior  Mammography  Facilities;  General  Facility  Requiremmts 

Table  2.— Estmath)  Annual  Reportinq  Burdb4 


21CFRSeclion 

N0.0I 
Respondents 

Aimurf 

Frequency  par 
Hesponee 

Total  Annual 

Hours  per 

Total  Houn 

TdalCapttal 
Costs 

Total  Opening 

AMaintenanea 

Coals 

900.3 

8 

1 

6 

80 

360 

900.3<b»<3) 

10 

1 

10 

60 

«00 

$50 

900.3<c) 

4 

ai4 

OSS 

15 

04 

900.3<e^ 

1 

02 

02 

1 

02 

900L3(f)<2) 

1 

02 

02 

200 

40 

900.4(c)  «id 

(d»^ 

834 

834 

1 

834 

900.4<e>z 

10.000 

10.000 

8 

80.000 

90a4(f)s 

1.000 

1.000 

14.5 

14.500 

90a4(h)* 

6 

750 

6 

4.500 

900.4(D(2) 

1 

1 

1 

1 

900.6(cX1) 

1 

1 

t 

1 

900.1 1<bH2) 

25 

25 

2 

50 

900.1 1(b)<3) 

5 

5 

£ 

2.5 

900.11(c) 

10.000 

O0060 

50 

20 

1.000 

$1,000 

90ai2(c)(2) 

100 

100 

5 

500 

900.12(iK1) 

10 

10 

1 

10 

900.120X2) 

1 

1 

SO 

50 

900.15(d)(3)(i) 

10.000 

00020 

20 

2 

40 

$100 

90ai8(c) 

10.000 

0.0005 

6 

2 

12 

$60 
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Table  2.— Estimated  Annual  Reporting  Burden— Continued 


21  CFR  Section 

^   No.g< 
RMpondBrCB 

Afwuai 

Piaquancy  per 
Response 

Total  Annurt 
Responass 

Hours  per 
Response 

Tot^Hows 

Total  Ccfiilal 
Costs 

Total  Operating 

&Maintenanoe 

Costa 

90ai8(«) 
TOTAL 

10 

aiooo 

1 

1 

1 
102.510 

$60 

$10 
$1,170 

'Fonnsrly  §900.4<b)  under  the  inlsrim  ruie. 
>Fonneriy  §90a4(d)  under  tie  interim  rule. 
^Formerty  $90a4<e)  under  tw  inlsrim  nie. 
^Fonnsrty  §90a4(g)  undsr  tm  inlsrim  rule. 

for  Accreditation  BocUas  of  Mammography  Facilities  ami  Qnality  Standards  and  Certification  Reqairamants 
far  Mammograpliy  Facility  Requirements;  General  Facility  Requirements  and  Personnel  Requirements 


Table  3.— Estimated  Annual  Recordkeeping  Burden 

21  CFR  Section 

Naof 
Reoordtoepers 

Annutf 

Total  Annual 
Records 

Hours  per 
Reoontoaper 

Total  Hoars 

Total  Operaing 

&  Masitei'iM  He 

Costs 

«00.3<tK1) 

900.4(g)' 

900.1  libKl)* 

90ai2(cK4)3 

»0ai2(eH13) 

90ai2tt) 

90ai2(h) 

TOTAL 

10 
10,000 

1.000 
10.000 

6,000 
10.000 
10.000 

ISO 

1 

1 

1 

52 

1 
2 

1.300 
10,000 

1.000 

10.000 

312,000 

10,000 

20.000 

200 
1 
1 
1 

0.125 
1 
0.5 

zooo 

10.000 
1.000 
10.000 
30.000 
10.000 
10.000 
82.000 

$204)00 
$20,000 

'Fonnerty  §90a4<t)  undsr  the  Irtsnm  ruis. 
>Fanner«y  §goai  1(c)(1)  undsr  me  Inlsrim  rule. 
•Fomwriy  S90ai2(e)(1)  under  ihe  inlsrim  rule. 


Most  of  ^lis  biudm  is  not  new,  but 
rather  results  from  requirements 
continued  from  the  interim  rule.  FDA 
estimated  the  annual  burden  ior 
reporting  and  recordkeeping 
requirements  under  the  interim  rrile  to 
be  120.944  hours  (58  FR  67562  and 
67560).  TIm  additional  requirements 
contained  in  these  final  rules  will  sdd 
63.566  burden  hours  to  this  estimate, 
resulting  in  an  estimated  total  ■nmul 
burden  of  184.510  hours. 

The  burden  estimate  for  this  final  rule 
diffars  from  the  proposed  rule  in  sevanl 
respects  (see  61  FR  14665  to  14868). 
First.  FDA  revised  §  9Q0.12(cX2).  which 
propoeed  written  notification  of 
examination  results  to  all 
mammography  patients.  The  final  rule 
requires  that  eech  fodlity  m«mf«in  a 
sjrstem  to  ensure  that  the  results  of  eech 
mammographic  examijiation  are 
communicated  to  the  patient  in  a  timely 
manner.  This  revision  resulted  in  the 
removal  of  proposed  §  900.12(cM2Xi) 
from  the  papemork  burden  estimates. 
Second,  FDA  revised  §900. 12(dK2). 
which  propoeed  the  specific 
dociunsDtation  to  be  maintained  by 
eadi  facility  as  part  of  its  quality 


assurance  program.  This  revision 
inchided  removiag  §§  900.12(d)(2)(i), 
900.12(dK2)(ii]  snd  900.12(dX2)(iii) 
from  the  final  rule  and  combining 
§$  900.12(d)(2)  and  9O0.12(d)(2)(iv)  from 
the  proposed  rule  into  §  90ai2(d)(2)  fior 
the  final  rule.  This  revision  is  reflected 
in  these  estimates  of  the  recordkeeping 
burden.  Third,  FDA  added  several 
repotting  and  recordkeeping  burden 
estimates  that  are  not  new  to  the  final 
rule,  but  whose  impact  was  overlooked 
in  the  burden  estimate  for  the  propoeed 
nila.  Alao.  FDA  ranumbersd  some  of  the 
previsions  far  the  final  rule,  due  ta 
removal  or  additions  of  other 
provisions:  these  revisi<ms  had  no  efisct 
on  the  paperwwk  burden  estimates.  The 
following  sections  concerning 
paperwork  burden  were  renundwied: 
§  900.4(a)(7)  in  the  proposed  rule  is 
§  900.4(aH6)  in  the  final  rule,  and 
§§900.12(0(2)  and  900.12(f)(4)  in  the 
propoeed  rule  are  §§  900.12(1X1)  and 
900.12(f)(3)  in  the  final  rule, 
respectively. 


0.  Coonments  on  the  Paperwork 
Reduction  Act  Statement 

As  required  by  section  3506(cX2)(B) 
of  the  Paperwork  Reduction  Act.  FDA 
provided  an  opportunity  for  public 
comment  on  the  information  collection 
provisioBS  of  the  propoeed  rule  (April  3, 
1996).  A  small  number  of  comments 
addressed  FDA's  Paperworic  Reduction 
Act  statement.  In  general,  these 
comments  asserted  that  FDA  had 
underestimated  biuden  or  had  not 
considered  all  of  the  reporting  and 
recordkeeping  requirements. 

One  comment  stated  that  FDA's 
Paperwork  Reduction  Act  statement 
underestimated  the  time  burden  on 
mammography  facilities  fm 
reoordkee|Hng  and  reporting.  The 
comment  further  stated  that  FDA's 
estimate  of  23,553  hours,  which 
translated  into  less  than  2.5  hours  per 
tscility  (based  on  an  estimated  10.000 
mammography  facilities  in  the  United 
States),  was  low.  The  rnmnMmt  assented 
that  FDA  underestimated  or  ignorad  the 
incremental  burden  on  facilities  fitsn 
the  interim  rule  to  the  final  rule.  The 
comment  further  stated  that  at  leest  one 
person  at  each  mammography  facility 
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must  imderstand  the  final  rule.  The 
author  of  the  comment  estimated  this 
task  at  10  hours  per  person  at  each  of 
the  estimated  10,000  mammography 
facilities. 

FDA  disagrees  with  this  statement  in 
general,  but  upon  review  of  the  biuden 
estimates  und^  the  proposed  rule  FDA 
has  revised  some  of  the  time  estimates. 
For  example,  FDA  has  added  hours  to 
cover  §900.12(eX3Xl3),  iniectioB 
control,  because  its  burden  was 
overlooked  under  the  paperwork  burden 
amdysis  <rf  the  proposed  rule. 

FDA  also  agrees  that  someone  in  the 
mammography  facility  will  have  to 
understand  the  final  rule  and  that  it  will 
take  some  time  to  develop  this 
understanding.  The  agency  believes, 
however,  that  the  time  estimate 
suggested  by  the  comment  is  far  too 
high.  This  belief  is  based  upon  three 
considerations.  First,  the  basic 
framewtok  of  the  requirements  has  not 
significantly  changed  from  the  interim 
rule.  Many  of  the  additional  details  in 
die  fimil  rule  are  taken  from  policies 
developed  under  the  interim  rule,  mrith 
which  the  farilities  are  ahaady  familiar. 
Because  of  tills  overlap,  the  time 
required  to  understand  the  final  rule  is 
IsM  than  it  would  be  if  they  were 
entirdy  new.  Second,  the  recordkeeping 
and  reporting  burdens  are  estimated  on 
an  annual  basis;  theretne.  each  estimata 
is  stated  as  an  average  time  per  yeu. 
Whatever  burden  then  would  be  in 
imderstsnding  the  new  regulatinna 
would  be  primarily  aona^ime  burden. 
If  an  individual  spends  x  boors  the  first 
year  devefoping  an  understanding  at  the 
regulations,  the  time  required  in  the 
■econd  and  subsequent  years  will  be 
much  less  than  x  because  the  pataon 
will  already  be  familiar  with  them.  The 
average  time  per  year  for  understanding 
tike  regulations  tluis  would  be  only  a 
small  fraction  of  X.  Third,  incon^lianoe 
with  the  Paperwotk  Raducti<ni  Act.  it  is 
the  time  burden  far  reporting  and 
recordkeeping  that  is  being  estimated. 
Thus,  only  the  time  required  to 
understand  the  new  refxuting  and 
recordke^ring  requirements,  not  to 
understand  this  total  requirements, 
would  properly  be  included  in  these 
estimates.  The  combined  effisct  of  these 
three  factors,  the  agency  believes. 
reduces  the  time  burden  for 
understanding  the  requirements  that 
should  be  included  in  these  estimates 
significantiy.  The  burden  for 
undwstanding  each  requirement  has 
been  included  in  the  inidividual  burden 
estimates  for  that  requirement 

One  comment  stated  that  FDA  had  not 
estimated  any  burden  for  compliance 
with  proposed  §  900.12(f).  wdiich 
requires  each  facility  to  implement  a 


medical  outcomes  audit  The  author  of 
the  comment  estimated  that  the  burden 
of  such  a  requirement  would  require  at 
least  10  hours  of  an  interpreting 
physician's  time  at  eech  of  the  estimated 
10.000  mammography  facilities.  Several 
other  comments  also  stated  that 

Eroposed  §  900.12(f)  was  an  imdue 
urden  on  freestanding  facilities.  Tlie 
comments  discussed  the  difficulty  in 
tracking  down  and  obtaining  all  Uopsy 
and  consxiltation  outcomes.  One 
comment  noted  the  lack  of  evidence  that 
outcome  measurement  contributes  to 
improved  care. 

PDA  imderstands  the  difficulty  witii 
tracking  outcomes  data  but  such  data 
are  critical  in  sssmsing  the  quality  of 
mammography  at  facilities.  FDA  also 
notes  that  most  of  the  requirements  in 
§  900.12(f)  do  not  require  any  additional 
reporting  or  recordkeeping  burden 
b^fond  what  was  required  under  the 
interim  rule. 

One  comment  also  assoted  that  FDA 
had  failed  to  include  the  time  burden 
for  proposed  §  900.12(g).  which  adds 
requirements  for  mammography  of 
patients  with  breest  io^lants.  "rhe 
comment  stated  that  FDA  should  have 
estimated  the  time  burden  related  to 
scheduling  patients  with  implants, 
tinmrrMrnHng  patients  with  implants, 
and  requiring  the  presence  of  an 
api»opriately  trained  inter prsting 
physician  cattite  during  mammography 
of  women  with  implants.  The  author  of 
the  comment  estimated  that  the  above 
would  require  an  additional  10  to  20 
hours  of  reporting  and  recordkeeping  at 
each  mammogmp^y  facility. 

As  discussed  prevloasly.  FDA  has 
changsd  tiw  pro^xiaed  requirement  that 
each  facility  shcsild  inqiuie  whether  a 
patiaiit  has  an  implant  et  the  time  of 
scheduling  to  a  requirement  in  die  final 
rule  that  eadi  facility  shall  inquire  as  to 
wbedier  the  woman  has  an  implant 
prior  to  the  examination  Tlie  final  rule 
also  eliminated  the  requirement  that  an 
interpreting  physician  be  present  Even 
under  the  proposal,  the  additional 
recordkeeping  time  would  have  been 
minimal  and  the  revision  in  the  final 
rule  gives  the  facility  flexibility  in 
determining  when  and  how  die 
information  is  collected  for  the  patient's 
record.  All  facilities  maintain  patient 
records  with  information  such  as 
address,  telephone  number,  insurance 
information,  and  medical  history.  The 
additional  time  to  ask  a  yes  or  no 
question  on  implants  and  record  the 
answv  is  n^Ugihle. 

Another  comment  stated  that  FDA 
had  failed  to  estimate  the  additional 
requirements  and  documentation 
associated  with  personnd  requirements 
in  proposed  §  900.12(a).  The  comment 


estimated  that  additional 
documentation  requirements  would 
necessitete  at  leest  5  hours  of  additional 
time  for  approximately  1,000  medical 
physicists,  and  approximately  Vi  hour 
for  each  mammooaphy  facility. 

FDA  acknowledges  that  §  900.12(a) 
contains  some  increases  in  the  reqiiired 
level  qf  personnel  training  and 
expoience  from  the  interim  rule. 
Howevnr,  FDA  did  not  include  any 
recordkeeping  burden  estimates  for  the 
personnel  requirranents  under  either  the 
interim  or  final  rules  because  the  agency 
believes  that  it  is  usual  and  customary 
practice  for  mammography  facilities  to 
keep  records  of  the  qualifications  of 
their  employees. 

Although  this  position  makes  moot 
the  question  of  the  amount  of  time 
required  for  recordkeeping  relsted  to 
these  requirements,  FDA  would  tike  to 
note  that  thoe  are  factors  that  tiw 
author  of  the  comment  may  not  have 
been  aware  of  that  make  this  estimMes 
in  the  comment  excessive.  Most  changes 
in  the  personnel  qualifications  are  only 
increases  in  the  amounts  of  the  interim 
requironents.  In  such  cases  there  is  no 
additional  recordkeeping  burden.  It 
requires  no  mora  effort,  for  example, 
undar  the  final  rxile,  to  keep  a  letter  in 
a  doctor's  records  indicating  that  he  or 
she  had  3  mnnth*  of  training  in 
mammography  during  residency  that  it 
did.  undCT  the  interim  rule,  to  keep  a 
letter  indicating  ha  or  aha  had  2  months 
of  such  trainina. 

For  most  of  me  new  personnel 
raqidraments  in  tiie  final  rule,  such  as 
dte  mntiniiing  experience  requiremante 
for  tedmologistB  and  physicists,  die 
information  that  bears  on  whether  these 
requirements  are  met  often  already 
exists  in  the  fann  of  various  w«k 
records.  All  that  is  needed  is  to  place  a 
oopv  or  summary  in  each  perstm's  file. 

tte  remaining  new  standard 
establishes  an  initial  requirement  of  a 
minimum  level  of  edocatirm  and 
tr^ning  for  medical  physicists.  FDA 
believes  that  the  m^ority  of  physicists 
jHoviding  services  to  mammography 
facilities  will  have  exceeded  Ais  levri 
in  mnating  the  requirement  tiiat  the 
medical  physicist  be  board-certified, 
State  licensed,  or  Stete  approved,  which 
was  retained  from  the  interim  rule.  In 
such  cases,  the  agency  intends  to 
minimise  the  burden  Iqr  accepting  the 
decumentatioo  of  board  approval,  State 
Uoensure,  or  State  ^proval  (in  States 
whose  standards  for  approval  exceed 
the  minimum  level)  as  adequate 
evidence  tiiat  the  secnid  requirement  is 
also  met 

Physicists  approved  by  States  that 
require  a  level  of  qualification  for 
approval  lower  than  that  in  the  secrmd 
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requirement  will  have  to  provide 
additioDal  documentation  but  the  time 
required  is  likely  to  be  significantly  less 
than  the  5  hours  estimated  in  the 
comment.  More  importandy,  as  this  is 
an  initial  requirement,  it  will  be  a  one 
time  burden.  To  be  ccHnpared  with  the 
other  burden  estimates,  it  must  be 
averaged  over  the  physicists's  entire 
career,  which  could  be  30  years  or' 
longer. 

Agun.  because  keeping  records  of 
personnel  qualifications  is  usual  and 
customary  practice,  FDA  has  not 
included  this  in  the  burden  estimates. 
The  agency  notes,  however,  for  the 
reasons  discussed  above,  that  the 
comment  greatly  overestimates  the  time 
required  for  the  new  recordkeeping. 

One  comment  stated  that  virtually  all 
of  the  requirements  in  the  proposed  rule 
duplicate  requirements  of  accreditation 
bodies  and  noted  that  FDA  inspectors 
require  much  of  the  same  personnel 
documentation  required  by  the  ACR. 

FDA  notes  that  tne  author  of  the 
comment  has  mistmderstood  the  nature 
of  the  accreditation  syston  required 
under  the  MQSA.  The  requirements  of 
the  FDA-approved  accreditation  bodies 
are  not  esteblished  by  those  bodies  but 
rathw  are  FDA-established  quality 
standards  that  the  accreditation  bodies, 
as  a  condition  of  their  approval,  must 
ensure  are  met  by  the  facilities  they 
aocrediL  Thus,  thne  is  only  one  set  of 
requimnents,  not  two  or  more  duplicate 
•ate,  and  the  actions  identified  in  the 
ooBment  are  mandated  by  the 
legialation  in  order  to  increase  the 
likelihood  that  quality  mammography 
will  be  consistently  achieved. 

Seveial  comments  ass«nrted  that  the 
proposed  rule  would  create  an 
unnecaaaary  amount  of  paperwork  that 
would  ultimately  take  away  from  time 
with  patioits.  One  commmt  Msarted 
that  tiie  reporting  reqiiirements  would 
necessitate  a  computer  S3rstem  and 
additional  clerical  support 

FDA  has  attempted  to  limit  the 
paperwork  burden  to  only  those 
recordkeeping  and  reporting 
requirements  necessary  to  ensure  that 
facilities  meet  minimum  quality 
standards.  As  discussed  above,  FDA  has 
also  reduced  the  paperwork  burden  of 
the  final  rule  by  removing  sewal 
reporting  and  recordkeeping 
requirements  from  the  final  rule.  The 
agency  believes  that  the  paperwork 
impact,  as  estimated  in  Tables  1  and  2. 
u  not  unreasonable  in  view  of  the 
benefits  to  be  gained  from  the  quality 
standards  that  made  the  recordkeeping 
and  reporting  necessary. 

A  number  of  comments  asserted  that 
proposed  §900.12(cK2).  which  would 
have  required  written  notification  of 


mammographic  examination  results  to 
all  mammography  patients,  would  cost 
time  and  postage  expenses  and  would 
generate  much  paperwork.  Some 
comments  asserted  that  this  practice 
would  be  redundant  for  patients  with 
referring  physicians  who  could  explain 
thsnsults. 

FDA  has  revised  §  900.12(c)(2)  to 
require  that  each  fiacility  shall  maintain 
a  system  to  ensure  that  the  results  of 
each  mammographic  examination  are 
communicated  to  the  patient  in  a  timely 
manner.  FDA  has  allowed  for  increased 
flexibility  in  the  notification  of  patients 
by  allowing  written  or  other  notification 
1^  either  the  mammography  Cacility  or 
the  referring  physician.  FDA  believes 
that  some  (aan  of  patient  notification  is 
a  standard  of  good  practice  that  is 
cuirenUy  followed  volimtarily  by 
virtually  all  manunography  facilities,  so 
the  burden  of  this  requirement  will  fall 
only  on  those  few  fedlities  who  are  not 
cumotly  meeting  such  a  standard.  Tba 
flexibility  of  notification  method 
allowed  imder  the  revision  of 
§  900.12(cX2)  will  make  die  burden 
minimal  even  for  these  facilities. 

Several  comments  asserted  that 
proposed  §  900.12(h),  which  requires 
the  development  of  a  consumer 
complaint  mechanism,  w«s 
uimecassaty.  The  comments  stated  that 
all  complaints  should  be  handled  on  an 
individual  basis  at  each  facility 
according  to  the  protocol  of  that  facility. 
One  comment  asserted  that  the 
proposed  rule  would  be  very  costly  in 
terms  of  staff  time  and  materials. 

This  comment  has  misinterpreted  the 
requirements  of  §  900. 12(h),  which  gives 
fadlities  the  flexibility  to  develop  their 
own  consumer  complaint  mechanism  in 
the  maimer  they  feel  most  appropriate. 
The  requirement  that  each  facility  must 
maintain  records  of  each  serious 
complaint  over  the  last  3  years  should 
be  of  minimal  burden  to  facilities  and 
would  only  necessitate  a  file  incltiding 
the  appropriate  correspondence  by  the 
complainant,  facility,  and  accrediting 
body.  Many  facilities  already  have  some 
form  of  consumer  complaint  mechanism 
and  would  not  incur  significant 
additional  burden  by  meeting  the 
requirements  of  the  final  rule. 

One  comment  agreed  with  proposed 
§  900.12(c)(4)(ii).  which  states  that 
facilities  must  transfiBr  mammographic 
films  and  records  to  other  facilities  or 
the  patient  at  the  patient's  request,  but 
stated  that  it  was  not  economical  or 
practical  to  copy  films  for  the  sake  of 
keeping  them  in  the  patient's  medical 
record. 

FDA  notes  that  S900.12(cM4Xu)  does 
not  require  that  a  facility  maintain 
copies  of  a  patient's  medical  records  if 


the  patient  has  asked  to  have  them 
transferred  elsewhere.  The  facility  is 
bee  to  determine  for  itself  whether  it  is 
desirable  to  copy  films  for  its  own 
records. 

Several  comments  stated  that 
proposed  §  900.4(c).  which  requires 
clinical  image  review  as  part  of  the 
accreditation  and  raaccreditation 
process,  would  be  extremely  cosUy  and 
time-consuming.  This  burden  includes 
the  time  and  expense  of  choosing  the 
images  and  having  them  copied  and 
mailed.  Another  comment  supported 
clinical  image  review  as  the  bint 
approach  for  a  performance-based 
standard,  but  also  stated  that  it  would 
be  costly  and  time-consuming. 

FDA  notes  that  Congress  specifically 
required  clinical  image  review  as  part  of 
the  accreditation  and  raaccreditation 
process  (42  U.S.C  263b((eXl)(BKiJ). 
because  clinical  image  review  is 
necessary  to  ensure  high  quality 
mammography.  While  it  may  ^>pear 
that  the  complexity  of  the  process,  and 
thus  of  the  burden,  has  increased  due  to 
the  increased  detail  in  the  final  rule, 
these  details  are  presently  being 
followed  as  policy  by  the  accreditation 
bodies  so,  in  fact,  there  is  no  additional 
burden.  The  agency  forther  notes  that 
facilities  are  not  required  to  copy  the 
films  before  sending  them  for  review. 
Only  original  films  are  reviewed  and 
these  are  returned  to  the  facility  after 
the  review  is  complete. 

Several  comments  stated  that 
§  900.12(eXl3).  requiring  fadUties  to 
establish  an  infisction  control  procedure 
including  documentation  after  each 
cleaning,  would  create  needless 
paperwork  and  would  not  affect  quality 
assurance. 

FDA  has  included  an  additional 
paperwork  burden  estimate  for  this 
requirement  in  the  final  rule.  Under 
§  900.1 2(eXl  3).  facilities  are  required  to 
establish  and  comply  with  a  system  for 
cleaning  and  disinfecting  equipment  as 
needed.  Although  there  is  no  evidence 
that  blood-bome  pathogens  have  been 
transmitted  from  patient  to  patient 
during  mammography,  there  is  a 
theoretical  possibility  of  such  a 
transmission.  That  agency  believes  the 
time  required  is  justified  to  ease 
concerns  about  such  a  possibility, 
concerns  that  in  some  cases  may  cause 
patients  to  refuse  to  undergo 
mammog[raphy  examinations  and  thus 
possibly  lose  the  life-saving  benefit  of 
eariy  detection  of  breast  cancer. 

The  information  collection  provisions 
of  this  final  rule  have  been  submitted  to 
OMB  for  review.  Prior  to  the  effective 
date  of  this  rule.  FDA  will  publish  a 
notice  in  the  Federal  "-girtitr 
announcing  OMB's  decision  to  approve. 
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modify,  or  disapprove  the  information 
collection  provisions  in  this  final  rule. 
An  agency  may  not  cooduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Appendix 

Excerpts  from  Oiapter  4  <^  AHCTE's 
"Quality  Determinants  of 
Manunographjr;"  Guidelines  tor 
Communicating  Test  Results 

As  noted  previously.  FDA 
recommends  that  mammography 
facilities  utilize  the  AHCPR'S  guidelines 
in  "Quality  Determinants  of 
Mammography"  with  respect  to  wrritten 
notification  of  results  to  patients.  The 
pertinent  information  from  Chapter  4  of 
those  guidelines  is  reprinted  here  for 
ease  of  reference.  The  symbol  [R] 
indicates  that  the  AHCPR  document 
provides  an  additional  reference  or 
references  at  that  paint. 

CX>MMUNICATING  RESULTS 

RECOMMENDATION:  Tbe  rdniii^  haaltfi 
care  provider  and  the  intarprotlng  physician 
should  be  sensitive,  supportivs,  and 
appn^riate  in  communicating  results,  as 
well  as  prompt  and  accurate.  (B) 

STRONG  REOCM^fMENDATlCm:  An 
ai^KtqiciatB  profaasioDal  at  the 


mammography  facility,  usually  an 
interpreting  physician,  should  send  the 
woman's  health  care  provider  a  written 
report  documenting  the  sptecific  findings, 
follow  up  recommendations,  and  the  name  of 
the  interpreting  physician.  The  facility 
should  directly  telephone  the  referring 
provider  if  the  result  is  suspicious  far  cancer. 
(B) 

STRONG  REGOMMENDATION:  The 
mammography  facility  personnel  should  give 
tbe  woman  written  notification  of  the  results 
of  her  mammography  and  other  breast 
imaging,  either  on  site  or  by  maiL  The  results 
should  be  in  simple  language,  document  the 
name  of  the  interpreting  f^ysidan,  be  given 
in  a  timely  &shion,  and  include  further  steps 
to  be  taken.  (B) 

RECOMMENDATION:  If  a  facility  accepts 
women  who  have  no  health  care  {novider, 
facility  personnel  should  give  the  woman  a 
list  of  qualified  providers  who  are  willing  to 
provide  caie.  The  name,  address,  and  phone 
mmiher  of  the  provider  chosen  should  be 
lecorded,  if  possible  [C], 

STRONG  RECC»4MENDATION:  The 
facility  personnel  should  directly  telephone 
the  woman  who  has  no  health  care  ptrovidar 
if  the  result  is  suspicious  for  cancer  (B). 

Many  women  believe  that  mammography 
results  are  nonnal  if  they  are  not  contacted 
after  their  examination.  This  impressioD  diat 
"no  news  is  good  news"  can  have  serious 
adverse  ooosequences  for  women  with  an 
abnonnal  examination.  The  interpreting 
physician,  the  refaTring  health  care  provider, 
and  die  woman  are  aU  responsible  far 


ensuring  that  mammography  results  are 
communicated  in  an  e&ctive  and  timely 
manner  and  that  recommendations  are 
carried  ouL  Timely  communication  is 
nacesaary  whether  results  are  normal  or 
abnormal  (Table  3). 

An  increasing  number  of  mammography 
facilities  have  begun  to  repot  both  nonnal 
and  abnormal  renilts  directly  to  tha  womaiL 
This  can  be  acmraplished  widiout  disruptii^ 
the  woman's  relationship  with  her  refaning 
provider.  Studies  have  shown  that  direct 
communication  of  results  to  the  woman  by 
the  mammography  facility  produces  a 
dramatic  improvement  in  compliance  widi 
fallow  recommendations  (R).  Traditional 
communication  procedures,  where  the 
facility  communicates  only  with  the  refarring 
provider,  result  in  inadequate  complianoe 
with  fallow  up  reoommendatioos  (RJ. 

ProUoms  in  rrawmnniraHt^  ahaonnal 
resiilts  have  included  confusion  coocaming 
the  appropriate  steps  to  be  taken; 
inapproiHiate  or  insensitive  ccmmunication, 
resultiiig  in  avoidable  anxiety  and  confusion; 
delay  in  receipt  of  results:  and  failure  to 
communicate  results  to  the  woman  at  all — far 
example,  when  reports  are  misfiled  or  filed 
unread.  Thtae  problems  have  caused  delays 
in  diagnosis  and  treatment,  with 
consequences  that  include  limited  traatmant 
options  and  death  (R).  Providing  results 
directly  to  the  woman  is  a  aound  risk- 
managsmeat  procedure,  ledudng  the 
prospect  of  medto^agal  complioitiaos  far 
both  the  intaipietiBg  physician  ^d  die 
refarring  health  can  provider  (R). 


Table  3.— REr>ofrnNQ  of  Results  by  Mammogiuphy  Faciuty 


Women-Oial  (Onsile  or 
byTaiaphone) 

Oonwnuracaeon  to 

Women-^Writa  (Onsite  or 

Sent  by  lulail) 

Phone  Comnunicalion  to 
Hea» Care  ProMderln 
AddWon  to  Standwd  Re- 
port 

ExaminaliQn  and  Reo- 
ommendatfon  tor  Fotowsjp 

AMais  Nacaasafy  WHnon 
Report  to  HaalhCvs  Pro- 
vide 

Nomvl 

Opiioral 

Strongly  Reoonmandad 

Nona 

Skon^Raoommandad 

AbnomiA  sdwkjto  add- 
tenalimaging  antfor 

Reconvnsndsd' 
OfMonaP 

Opional 

Optional  strangiy  rao- 
onrvnended  tor  saN  n- 
tefred  women 

Strongly  reoonvnendsd' 
Skongly  raoommendad 

Recommended* 

Opiontf 

Sttnngly  raoommended 

a)  On  ma' 
b)OWIn»' 
Atononnei:  ttwHrtttntt 

tolOMH^ 

Ahnomat:  Biopey 

Sknngly  rsoommandad 
Strongly  rscommandad 

01  Bia  ongnai  sna 
*Atanphonecal 


Mional  studtoe  must  tw  presided  to  the  woman  in  writing. 

irom  the  mammogfauhy  fadWy  to  the  woman^  designated  physician  or  oftar  haelh 

t  tolachone  cal  stoun  be  maoa  to  the  woman  hersM. 


is  Viare.  For  an  olSna  ska^.  Via  maiTK 

(facuaBion  onaSa  wWt  tha  pebani  tney 
mammography  fadlly.  However,  ttta  raauRt 


care  providv  la  raoonvnsndad.  For  aaN> 


note: 


«  For  any  paHanl  wihout  a  dbect  referral,  the  mammo((raphy  facMy  may  wish  to  send  ttw 

nwgraphy  V« " 
deal  wMh  slemanli  ot  mammography  that  the  panel  consideis  tftainehfe  in  mot  bulnot  al 
netore  tt«at  cannot  be  lusMied  as  I 


»gP«M 
:  Stmrg 


mammogra 
Mnoi'ils  n  r 


deal  wih  elomonls  of  manvnogn 


via  ragislared  or  oarlMad  mal. 
■■■  WW  penal  oonMoars  easamiai  lo  gooo  pracaoa  nt 
Options  am  sialamanis  of  a  I 


Commtmirating  normal  results  directly  to 
tha  woman  as  soon  as  possible  eliminates 
anxisly,  minfarces  the  wroman's  role  as  a 
responsible  participant  in  the  process, 
reminds  the  woman  of  the  importance  of 
regular  scxeening,  and  is  a  quality  assurance 
safaguard.  Bflsctiva  mmimmiration  is  most 


oudal  when  results  are  abncrmal  and 
ariditinnal  imaging  or  other  follow  up  is 
lequired.  If  finrfhigp  an  abnormal,  the 
wiitteu  results  should  detail  steps  the  woman 
riioold  take  next 

Any  written  mmmimiratinm  must  have 
knguaga  that  is  care&illy  constructed  to 


iii4iait  lasuhs  without  causiag  undue 
anxiety,  to  promote  a  lalatfonship  between 
the  womaa  and  a  health  care  provider,  and 
to  encourage  the  woman  to  take  the  next  step. 
[Note— the  AHCPR  puhlkatinn  provides 
several  examples  of  letters  far 
comnmnicating  results  directly  to  waman.1 
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Mammography  facilities  may  accept  telf- 
requesting  and  self-referred  women  for 
mammography.  Inteqjreting  physicians  have 
additiooal  responsibilities  for  ensuring  the 
effective  communication  of  results  for  these 
women. 

•  Self-requesting  woman.  This  %voman 
comes  for  mammography  on  her  own 
initiative  but  is  able  to  name  a  personal 
physician  or  health  care  provider.  Whether 
the  woman  is  having  screening  or  diagnostic 
mammography,  the  interpreting  physician 
should  document  that  the  desigiiated 
provider  accepts  responsibility  for  the 
woman's  faraast  care  before  sending  out  the 
mammography  report.  In  cases  where  the 
provider  decides  to  accept  the 
mammography  report  from  the 
mammography  facility,  the  facility  should 
treat  the  woman  as  if  slie  ware  self-rriened. 

•  Self-refairad  woman.  This  is  a  woman 
who  comes  for  mammography  but  has  no 
p— nnal  health  cars  provider  or  for  whom 
the  provider  declines  responsibility.  Whether 
the  woooan  is  having  screening  or  diagnostic 
mammography,  the  interpreting  physician 
aaauHMB  responsibility  for  the  woman's 
faraMt  OK*,  inrhiding  education,  phyaical 
iraminarton.  and  mmmimir^tifn^  of 
mammography  raaults  diractly  to  the  patiant 
in  undaratandable  Ungu^a.  Mammography 
facility  paceonnel  should  give  the  woman  a 
list  of  qualified  providers.  If  the  ¥raman 
cbooees  a  provider  from  a  list  provided  by 
the  mammography  facility,  the  interpreting 
physician  should  ensure  that  the  rhnewi 
diiiician  will  »— nwi*  responsibility  far  the 
woman's  breast  care.  Although  self-rafaRal 
baa  iaiproved  access  to  mammography,  it  has 
increaaad  the  rwaponsihilitias  of  the 
intatpradog  physician  and  finatoJ  mon 
poaatttUitiaa  far  faihira  to  communical* 
afanonnal  raaults. 

STRONG  RECOMMENDATION:  At  the 
time  of  the  examination,  mammography 
facility  personnel  should  inform  all  women 
of  the  time  period  in  which  they  will  receive 
their  results  and  of  the  poaaSitlity  that  prior 
films  may  need  to  be  r**minmA  the  woman 
■hould  also  be  instructed  to  call  dM 
mammography  fafdlity  or  har  haahfa  care 
provider  if  slie  does  not  receive  bar  rasuha 
within  the  stated  time  period.  The  facility 
•hould  report  results  to  the  woman's 
provider  and  to  the  woman  within  the 
■hortast  practical  time  period.  (B) 

SECOMMENDATKIN:  The  facility  should 
oaa  its  bast  efloits  to  send  a  report  to  the 
fw hriiiig  health  can  provider  and  to  sand 
results  to  tibe  woman  as  soon  as  poaalfala, 
naually  within  10  biniaaaa  days.  The 
reporting  period  should  not  exceed  30  dan. 
(B) 

STRONG  RECOMMENDATK3N:  The 
iaiHprating  phyaiciaii  or  <*—»;'»*■  ahankl 
faiaphiiiie  the  results  of  an  aboornMl 
a»amination  that  requires  needle  or  open 
biopsy  to  the  referring  (or  designated]  health 
care  provider's  oCBca  in  a  timely  manner.  (B) 

RECOMMENDATION:  The  intaipratii^ 
physician  or  designee  should  telephoaa  the 
raeuhs  of  an  ahoonnal  examination  that 
rsquires  additional  views  and/or 
nltraeopoyaphy  in  a  timely  manner  to  the 
liJHili  g  (or  ffaaignamd)  heafah  i 
pnvider's  office.  (B) 


OrliONAL;  The  interpreting  physician  or 
the  referring  (or  designated]  health  can 
provider  may  telephone  the  woman  directly 
to  explain  abnormal  findings,  their 
significance,  and  recommended  next  steps. 
(B) 

Mammography  facility  personnel  should 
telephone  the  reflBrring  or  designated  health 
can  provider  because  the  written  report  may 
not  reach  the  provider  or  may  not  arrive  in  . 
time  for  the  provider  to  respond  to  questions 
from  the  patient.  A  telephone  call  also 
enables  the  provider  to  ask  questions  about 
the  report  and  to  discuss  follow  up  options 
with  the  interpreting  physician  (R). 

When  mammography  results  are  abnormal, 
a  talephone  call  to  the  woman's  designated 
health  can  provider  before  a  report  is  sent 
may  idaotif)r  and  raaoive  any  vaguaneaa  in 
the  provider-patient  status.  For  a  self- 
requesting  woman  with  an  abnormal  finding, 
this  call  wiU  significantly  reduce  the  chance 
that  she  will  slip  through  the  cracks. 

If  the  woman  does  not  have  a  provider  or 
if  the  provider  declines  to  accept  the  report 
the  interpreting  physician  or  designee  should 
call  the  Wi. .ran  directly  to  explain  the  result 
and  the  recommended  next  steps.  This 
telephone  communication  is  in  addition  to 
the  written  report  and  should  offer  the  option 
to  have  the  results  explained  in  peraon. 
Information  should  not  be  fafl  on  an 
answering  marhiTW  or  given  to  <nothf>r 
individual  without  the  woman's  express 
prior  pomisaion.  Particularly  far  this  woman 
without  a  referring  provider,  the 
mammography  fa^ty  may  chooee  to  sand 
written  notification  of  afaocKmal  results  by 
certified  mail  or  with  return  receipt 
requested.  Mammography  fiKality  personnel 
should  document  the  ffiminiipi^7i^^>n  to  the 
refaoing  provider  or  the  womui  in  the 
woman's  medical  record.  Recommended 
reporting  is  outlined  on  Table  3." 

Chapter  6  of  the  AHCFR  document  abo 
provides  more  information  oa  th* 
communication  responsibilitiaB  of  the 
interpreting  physician. 

VILEmSanmam 

The  following  referBPces  have  been 
placed  on  display  in  the  Dockets 
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and  may  be  seen  by  interested  person" 
between  9  ajn.  and  4  pjn.,  Monday 
through  Friday. 
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UstofSobjecti 

21  cm  Part  16 

Administrative  practice  and 
procedtue. 

21  CFR  Part  900 

Electronic  products.  Health  CKillties, 
Mammography,  Medical  devices. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  X-rays. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  I>ugs.  21  CFR  parts  16  and 
900  are  amended  as  follows: 

PART  16— REGULATORY  HEARINGS 
BEFORE  THE  FOOD  AND  DRUG 
ADMWHSTRATKM 

1.  The  authority  citation  for  21  CFR 
part  16  is  revised  to  read  as  follows: 

Aatfaorily:  21  U^C  41-40. 141-149. 321- 

394.  467f.  679,  821.  1034;  42  U.S.C  201-262, 
263b,  364;  15  U.S.C  1451-1461r28  U.S.C. 
2112. 

2.  Section  16.1  is  amended  in 
paragraph  (bX2)  by  numerically  adding 
entries  for  §$  900.7  and  900.14  to  read 
as  follows: 


fTI&l 


(b)«   •   • 

(2)  Ragnlatoiy  {Hoviaions: 

•        •        •        •        • 

SS0a7.  rriating  to  approval,  reapproral.  c 
withdrawal  of  approval  of  mammo^:^>hy 
accreditation  bodies  or  rejection  of  a 
proposed  fae  far  accreditation. 

S  900.14,  relating  to  s«ispension  or 
revocation  of  a  mammopaphy  rnrtifirala 

3.  21  CFR  Part  900  is  revised  to  leMl 
as  follows: 

PART  900    MAMMOGRAPHY 


A— AocradRMlon 


90ai    Scopau 
9002    nafinitiwis 

90a3    Application  far  approval  as  an 
accreditatiao  body. 

900.4  Standards  for  aocrsditation  bodies. 

900.5  Evaluation. 

90a6    Withdrawal  of  appravaL 
900.7    Tlnaringi 
900.8-«oa9    [RaeTvedl 


90ai0    Applicability. 

900.11    Requirements  for  cartificatian. 

90ai2    Quality  standards. 

90ai3    Revocation  of  aocreditatioa  and 

revocation  of  accreditation  body 

appravaL 
900.14    Suspension  or  revocatioD  of 

oattificataa. 
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900.15  Appeals  of  adverse  accreditation  or 
raaocreditation  decisions  that  preclude 
certification  or  racaitificatioa. 

900.16  Appeals  of  denials  ol  rwrfiflnation 
90ai7    (Rseerved) 

900.18    Ahnnative  requirements  for 
S90ai2  qiaaHty  standards. 

Aalkati^  21  U.S.a  380i,  360nn.  374(e): 
42U.S.G263b. 


Subpart 

fMQil 

The  regulations  set  firath  in  this  part 
implement  the  Mammography  Quality 
Standards  Act  (MQSA)  (42  U.Sil  283b). 
Subpart  A  of  this  part  establislus 
procedures  wdierdiy  an  entity  can  apply 
to  become  a  Food  and  Drug 
Administration  (FDA)-approved 
accreditation  body  to  accredit  facilities 
to  be  eligible  to  perform  screening  or 
diagnostic  mammography  services. 
Subpart  A  further  establishes 
fequirements  and  standards  for 
accreditation  bodies  to  ensure  tiiat  all 
mammography  facilities  imder  the 
jurisdiction  of  the  United  States  are 
adetpiately  and  consistently  evaluated 
for  compliance  with  natioiial  quality 
standards  for  mammography.  Subpart  B 

of  thi«  part  establishes  nriniimim 

national  quality  standards  for 
mammography  facilities  to  ensure  safe, 
reliable,  and  accurate  mammography. 
The  regulatiaos  set  forth  in  this  part  do 
not  apply  to  facilities  of  the  Department 
of  Veteraas  AChiia. 


The  following  defiaitions  af^fy  to 
subparts  A  and  B  of  this  part 

(a)  Accreditation  bodyot  body  means 
an  entity  that  has  been  approved  by 
FDA  under  $  900.3(d)  to  accredit 
mammography  facilities. 

(b)  Action  limits  or  action  levels 
means  the  minimiiTn  and  maximum 
values  of  a  quality  assurance 
measurement  that  can  be  interpreted  as 
mpreseBting  acceptable  perfoinianoe 
with  respect  to  the  parameter  being 
tested.  Values  less  than  the  minimtnn  or 
greater  than  the  maximum  action  limit 
or  level  indicate  that  corrective  action 
must  be  taken  by  the  facility.  Action 
limits  or  levels  are  also  sometimes 
called  control  limits  or  levels. 

(c)  Adverse  event  means  an 
undesirable  experience  associated  writh 
mammography  activities  within  the 
scope  of  42  U.S.C  263b.  Adverse  events 
include  but  are  not  limited  to: 

(1)  Poor  imacr  qualitjr; 

(2)  Failure  to  send  mammogr^hy 
reports  within  30  days  to  the  refarring 
physician  or  in  a  timely  tnanw  to  the 
self-refatTed  patient;  and 


(3)  Use  of  petsonnri  that  do  not  meet 
the  applicable  reqtiiiements  of 
§  900.12(a). 

(d)  Air  kenna  means  kenna  in  a  giwn 
mass  of  ait.  The  tmit  used  to  measure 
the  quantity  of  air  kenna  is  the  Gray 
(Gy).  For  X-rays  with  energies  less  than 
300  kiloelectronvolts  (keV).  1  (^  «  100 
radian  (rad)  =  114  romtgau  (R)  of 
ejroosura. 

(e)  Breast  impkmt  means  a  prosthetic 
device  implanted  in  the  breast. 

(f)  Calendar  quarter  means  any  one  of 
the  following  time  periods  diuing  a 
given  year  January  1  throu^  Mnch  31, 
April  1  through  jime  30.  July  1  through 
September  30.  or  October  1  through 
December  91. 

(g)  CategBfy /means  medical 
educational  activities  that  have  been 
designated  as  Categoiy  I  by  the 
Accreditation  Council  for  Continuing 
Medical  Education  (AGCME).  the 
American  OMeopethic  Association 
(ADA),  a  state  medical  society,  or  an 
equivalent  organization. 

(h)  Gartiyieote  means  the  nwrtifinatw 
described  in  §900.1 1(a). 

(i)  Certification  means  the  pcoceas  of 
approval  of  a  facility  by  FDA  to  provide 
mammography  services. 

(j)  Clinical  image  means  a 
mammogram.  • 

(k)  Consumer  means  an  individuri 
who  chooaes  to  comment  or  complain  in 
lefaveuce  to  a  mammogF^>hy 
examination,  inrlnding  the  patient  or 
represenfative  of  the  patient  (e.g..  family 
member  or  refBtring  physician). 

(1)  Cmitinuing  education  unit  or 
canfinui/ig  eductrtfon  credit  means  one 
contact  hour  of  training. 

(m)  Contact  hour  means  an  hour  t>f 
trairuTig  received  throu^  direct 
instruction. 

(n)  Ctrecf  instruction  means: 

(1)  Faoe-to-face  interaction  between 
instiuctoi<8)  and  student(s),  as  vdMu  the 
instructor  provides  a  lecture,  conducts 
demonstretions,  or  reviews  student 
performance;  or 

(2)  The  administration  and  correction 
of  student  examinations  by  an 
inatructorfs)  with  subsetpient  fieedbadc 
to  the  studait(s). 

(0)  Direct  supervision  means  that^ 

(1)  During  joint  interpretation  ai 
mammograms,  the  supovising 
inteqiretiog  physician  reviews, 
discusses,  and  confirms  the  fi«i»gnnm«  of 
the  physician  being  supervised  and 
signs  the  resulting  report  before  it  is 
entraed  into  the  patient's  records;  or 

(2)  During  the  performance  of  a 
mammography  examinaticm  or  survey  of 
the  facility's  equipment  and  quality 
assurance  program,  the  supervisor  is 
present  to  observe  and  ccHrect.  as 
needed,  the  performance  of  the 


individual  being  supervised  who  is 
perfonuing  the  examinatitm  or 
conductii^  the  survey. 

(p)  Estamished  operating  level 
the  value  of  a  particular  quality 
assurance  parameter  that  has  been 
estaUished  as  an  acceptable  normal 


level  by  the  facility's  quaUty  i 
prooam. 

(q)  Facility  means  a  hospital,       . 
outpatient  department,  clinic,  radiology 
practice,  mobile  unit,  office  of  a 
physician,  or  other  facility  that  conducts 
mammography  activities,  including  the 
following:  Operation  of  equipment  to 
produce  a  maaunogmm,  processing  of 
the  mammopam,  initial  interpretation 
of  the  mammogjraiH.  and  maintaining 
viewing  conditions  for  thi^ 
interpretation.  This  term  does  not 
indiide  a  facility  of  the  Department  of 
Vetanns  Affairs. 

(r)  Fiist  allowable  time  means  the 
eariiest  time  a  resident  physician  is 
eligible  to  take  the  diagnostic  radiology 
bouds  from  an  FDA-designated 
certifying  body.  The  "first  allowable 
time"  may  vaiy  widi  the  certifying 


(s)  FDA  means  the  Food  and  Drug 
Administntion. 

(t)  Interim  regulations  means  the 
regulations  entitled  "Requirements  far 
Accrediting  Bodies  of  Mammography 
Facilities"  (58  FR  67558-67565)  and 
"Qualify  Standards  and  Cotification 
Requirements  for  Mammography 
Facilities"  (58  FR  67565-67572). 
pi^lishad  by  FDA  on  December  21. 
1998.  and  amended  on  September  30, 
1994  (59  FR  49886-49613).  These 
regulations  established  the  standards 
that  had  to  be  met  by  mammography 
tT^l^ti<M^  in  order  to  lawfully  opoate 
betweea  October  1. 1994,  and  April  28. 
1999. 

(u)  Interpreting  physician  means  a 
licensed  physician  who  interprets 
mammograms  and  who  meets  the 
reouirements  set  forth  in  §  900.12(aXl). 

(v)  Kerma  means  the  sum  of  the  initia] 
energies  of  all  the  charged  particles 
liberated  by  tincharged  ionizing 
particles  in  a  material  of  given  mass. 

(w)  Laterality  means  the  designation 
of  either  the  right  or  left  breesL 

(x)  Lead  intapreting  phystcia/i  means 
the  interpreting  phjrsiciBn  assigned  the 
geneial  re^tonsibilify  for  ensuring  that 
a  facilify's  qualify  assurance  prtigram 
meets  all  of  the  requirements  of 
§  900.12(d)  duou^  (f).  Tlie 
administrative  titie  and  other 
supervisoiy  responsibilities  of  the 
individual,  if  any.  are  left  to  the 
discretion  of  the  fadlify. 

fy)  Mammogram  means  a 
radiographic  image  produced  through 
mammography. 


either  the  National  Institute  of 
Standards  and  Technology  (NIST)  or  at 
a  calibration  laboratory  that  participates 
in  a  proficiency  program  with  NIST  at 
least  once  eveiy  2  years  and  the  results 
of  the  profidflocy  test  conducted  within 
24  months  of  calibration  show 
agreement  within  ±  3  percent  of  the 
national  standard  in  the  mammography 
energy  range. 


Si^^TB      FgdenJ  VLagmtmr  /  Vol.  62.  No.  208  /  Tuasday.  October  28,  1997  /  Ruleg  unA  R^ulatkms- 

(z)  Mammographic  Modality  means  a 
technology,  writhin  the  scope  of  42 
U.S.C  263b,  for  radiography  of  the 
breast  Examples  are  screen-film 
mammography  and  xeromammography. 

(aa)  Mammography  means 
radiography  of  the  breast,  but.  for  the 
purpoaes  of  this  part,  does  not  include: 

(1)  Radiography  of  the  breast 
performed  during  invasive  intarvontions 
for  localizat    a  or  biopsy  proceduraa;  or 

(2)  Radiography  of  the  breast 
performed  with  an  investigational 
mammography  device  as  part  of  a 
scientific  study  conducted  in 
accordance  with  FDA's  investigational 
device  exemption  regulations  in  part 
812  of  this  chapter. 

(bb)  Mammography  equipment 
0va7uatN>n  means  an  onsite  assessment 
of  mammegrapby  unit  or  image 
processor  performance  by  a  medical 
physicist  for  the  pmrpose  of  making  a 
preliainary  determination  as  to  whether 
the  equipment  meets  all  of  the 
^ipticable  standards  in  S  900.12(b)  and 
(•)- 

(cc)  Mammography  medical  outcomes 
audit  means  a  systematic  collection  of 
mammography  results  and  the 
comparison  of  those  results  with 
outcomes  data. 

(dd)  Mammography  unit  or  units 
means  an  assemblage  of  components  for 
the  production  of  X-rays  for  use  during 
mammoyaphy .  including,  at  a 
minimum-  An  X-ray  generator,  an  X-ray 
control,  a  tube  housing  assembly,  a 
beam  limiting  device,  and  tha 
supporting  structures  for  \hmm 
rompofiants. 

(ae)  Mean  optical  density  means  the 
average  of  the  optical  densities 
meatiimd  using  phantom  thicknesses  of 
2, 4.  and  6  centimeters  with  values  of 
kilovoU  peak  (kVp)  clinically 
appropriate  for  tlkoisB  rt»ir>mniTffqg 

(fO  Medical  physicist  means  a  person 
trained  in  evaluating  the  perfonnanoe  of 
mammography  equipment  and  facility 
quality  assurance  programs  and  who 
meets  the  qualifications  for  a  medical 
physicist  set  forth  in  S  900.12(aX3). 

(gg)  MQSA  means  the  Mammography 
Quality  Standards  Act 

(hh)  Muhi-nading  oMans  two  or  more 
l^ysicians.  at  least  one  of  whom  is  an 
interpreting  physician,  interpreting  the 
same  mammogram. 

(ii)  Patient  means  any  individual  who 
ondergoes  a  mammography  evaluatimi 
in  a  facility,  regardlaas  of  whether  the 
person  is  re£amd  by  a  physician  or  is 
self-referred. 

(jl)  Phantom  means  a  test  object  used 
to  simulate  radiographic  characteristics 
of  compressed  breast  tissue  and 
mntairifng  components  that 


radiogr^phically  model  aspects  of  breast 
disease  and  cancer. 

(kk)  Phantom  image  means  a 
radiographic  image  of  a  phantom. 

(11)  Physical  science  means  physics, 
chemistry,  radiation  science  (including 
medical  physics  and  health  physics), 
and  engineering. 

(mm)  Positr^-e  mammogram  means  a 
mammogram  t  'lat  has  an  overall 
assessment  of  finHing«  that  are  eithw 
"suspicious"  or  "highly  suggestive  of 
malignancy." 

(nn)  Provisional  certificate  means  the 
provisional  certificate  described  in 
§900.11(b)(2). 

(oo)  Qualified  instructor  means  an 
individual  whose  training  and 
experience  adequately  prepares  him  or 
her  to  cany  out  specified  training 
assignments.  Interpreting  physiciant, 
radiologic  technologists,  or  medical 
physicistB  who  meM  the  requirements  of 
S  900.12(a)  would  be  considered 
qualified  instructon  in  their  respective 
areas  of  mammography.  Other  examples 
of  individuals  who  may  be  qualified 
instructon  for  the  purpose  of  providing 
training  to  meet  the  regulations  of  this 
part  indude.  but  an  not  limited  to, 
instructon  in  a  post-high  school 
training  institution  and  manufoctunr's 
representatives. 

(pp)  Quality  control  technologist 
means  an  individual  meeting  the 
requirements  of  §  900. 12(aK2)  who  is 
responsible  for  those  quality  assurance 
responsibilities  not  assigned  to  the  lead 
interpreting  physician  or  to  the  medical 
phvsicisL 

(qq)  Radiographic  equipment  means 
X-ray  equipment  used  for  the 
production  of  static  X-nv  images. 

(it)  Radiologic  technologist  means  an 
individual  specifically  trained  in  the 
use  of  radiographic  equipment  and  the 
positioning  of  patients  for  radiographic 
examinations  and  who  meets  the 
reauiremants  set  fiorth  in  S  900.12(aX2). 

(ss)  Serious  adverse  event  means  an 
adverse  advent  that  may  significantly 
compromise  clinical  outcomes,  or  an 
advene  event  for  which  a  fodlity  hils 
to  take  approjniafea  comctive  action  in 
a  timely  manner. 

(tt)  Serious  comphant  means  a  ivpoft 
of  a  serious  adverse  event 

(uu)  Stainiard  breast  means  a  4.2 
cantimetar  (an)  thick  OMnprasaed  breast 
OHHMlBg  of  50  percent  glandular  and 
50  paroHit  adipose  tissue. 

(w)  Survey  means  an  onsite  physics 
consultation  and  evaluation  of  a  facility 
quality  assurance  program  perfotmad  by 
a  medical  physicist 

(ww)  Tltme  cycle  meana  the  ^hn 
development  time. 

(xx)  Traceable  to  a  national  standard 
an  iastniment  is  calibrated  et 


f WMIl3    Apptlcalion fori 
aocradNaUon  body. 

(a)  EUg^ihty.  Private  nonprofit 
organizations  or  State  agencies  capable 
of  meeting  the  requirements  of  this 
subpart  A  may  apply  for  approval  as 
accreditation  bodies. 

(b)  Application  for  initial  approval. 
(1)  An  applicant  seeking  initial  FDA 
apjwoval  as  an  accreditation  body  shall 
inform  the  Division  of  Manunography 
Quality  and  Radiation  Programs 
(m^QRP),  Center  for  Devices  and 
Radiology  Health  (HFZ-240).  Food  and 
Drug  Administration.  1350  Piccard  Dr.. 
Rockville.  MD  20650,  marked  Attii: 
Mammography  Standards  Branch,  of  its 
desire  to  be  approved  as  an 
accreditation  body  and  of  its  requested 
scope  of  authority. 

(2)  Following  receipt  of  the  request. 
FDA  will  provide  the  applicant  writh 
additional  information  to  aid  in 
submiaaion  of  an  applkation  for 
approval  as  an  aocreditatfon  body. 

(3)  The  applicant  shall  furnish  to 
FDA.  at  die  address  in  §  900.3(bXl). 
three  copies  of  an  application 
containing  the  following  information, 
materials,  and  supporting 
docummtation: 

(i)  Name,  address,  and  phone  number 
of  the  applicant  and,  if  the  applicant  is 
not  a  State  agency,  evidence  of 
nonprofit  status  (i.e..  of  fulfilling  • 
latanial  Revenue  Service  requirements 
as  a  nonprofit  organization); 

(ii)  Detailed  description  of  the 
accreditation  standands  the  applicant 
will  require  facilities  to  meet  and  a 
discussion  substantiating  thatr 
equivalence  to  FDA  standards  required 
under  §900.12; 

(iii)  Detailed  description  of  the 
applicant's  accreditation  review  and 
decisianmaking  process,  including; 

(A)  Procedures  for  perfonning 
accreditation  and  raaccraditation 
clinirai  image  review  in  accordance 
with  §  900.4(c),  random  clinical  image 
reviews  in  accordance  with  $900.4(f}, 
and  additional  mammography  review  in 
accordance  with  §  900.12(j); 

(B)  Procedures  for  performing 
phantom  image  review; 

(C)  Procedures  for  assesung 
mammography  equipment  cvahiationa 
and  surveys; 
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(D)  Procedures  for  initiating  and 
parfcaiiiing  onsite  visits  to  fodlities; 

(E)  Procedures  for  assessing  facility 
penonnri  qualificatians; 

(F)  Copies  of  the  aacraditation 
^ipiication  forms,  guidelines, 
instructions,  and  other  materials  tfaa 
ai^licant  will  sood  to  facilities  during 
the  accreditation  prooesa,  including  an 
accreditation  history  form  that  requires 
each  facility  to  provide  a  complete 
history  of  prior  accreditation  activities 
and  a  statement  that  all  information  and 
data  submittad  in  the  ^>plication  is  true 
and  aoootata.  and  that  no  malatial  fact 
has  hem  omitted; 

(G)  Policies  and  procedures  far 
notiMng  fadlitias  of  dwficianciaa; 

(H)  Procedures  for  monitoring 
corrections  of  deficiencies  by  facilities; 

(I)  Policies  and  procedures  for 
suspending  or  revoking  a  facility's 
acczedifation; 

0)  Policies  and  procedures  that  will 
ensure  processing  of  accreditation 
applications  and  renewals  within  a 
timeframe  approved  by  FDA  and 
assurances  that  the  body  will  adhere  to 
such  policies  and  procedures;  and 

(K)  A  description  of  the  applicant's 
appeals  process  for  facilities  contesting 
adverse  accreditaticm  status  decisions. 

(rv)  Education,  experience,  and 
training  requirements  far  the  applicant's 
professional  staff,  including  reviewen 
of  clinical  or  phantom  images; 

(v)  Description  of  the  applicant's 
electronic  data  managwmmt  and 
analysis  system  with  respect  to 
accreditation  review  and  decision 
processes  and  the  applicant's  ability  to 
provide  electronic  data  in  a  format 
compatible  ¥vith  FDA  data  systems; 

(vi)  Resource  analysis  that 
demonstrates  that  the  applicant's 
staffing,  funding,  and  other  resources 
are  adequate  to  peiliuim  the  required 
accradttatkm  activities: 

(vii)  Fee  schedules  with  supporting 
cost  data; 

(viii)  Stetement  of  policies  and 
procedures  established  to  avoid 
conflicts  of  interest  or  the  appearance  of 
conflicts  of  interest  by  the  applicant's 
board  membere.  commissionera, 
professional  personnel  (including 
reviewen  of  clinirai  and  phantom 
images),  consultants,  administrative 
personnd,  and  other  representetives  of 
the  applicant; 

(ix)  Statement  of  policies  and 
procedures  esteblished  to  protect 
confidential  information  the  q>pUcant 
will  collect  or  receive  in  its  role  as  an 
accreditation  body; 

(x)  Disclosure  of  any  specific  brand  of 
imaging  system  or  component, 
measuring  device,  software  package,  or 
other  commercial  i»odact  lued  in 


mammography  ti>at  the  appMcaitf 
devalope,  s^ls,  or  distributsa; 

(xi)  Description  of  the  applicant's 
consumer  complaint  law.hairism; 

(xii)  Satisfactory  assunnoas  that  the 
^>pUcant  shall  comply  witii  the 
reoinnnients  of  §  900.4;  and 

(xiii)  Any  other  infcnmation  as  may  ba 
ramdnd  bnr  FDA. 

(c)  Appacation  for  renewoi  of 
oppiorai.  An  approved  accraditatim 
body  diat  intends  to  continue  to  serve 
as  an  accreditation  body  beyond  its 
current  tann  shall  apply  to  FDA  far 
renewal  or  notify  FDA  of  its  plans  not 
to  apply  for  miewal  in  accoidance  with 
the  following  procedures  and  schedula: 

(1)  At  least  9  months  befcxe  the  date 
of  exiHntion  of  abody's  approval,  the 
body  shall  inform  FDA,  at  the  addraas 
given  in  §  900.3(bXl).  of  its  intent  to 
seaknnewal. 

(2)  FDA  will  notify  the  an>lk:ant  of 
tke  relevant  information,  materials,  and 
supporting  documentetian  required 
under  §  900.3(bX3)  that  the  applicant 
shall  submit  as  part  (rf  the  renewal 
{Kocedure. 

(3)  At  least  6  numdis  before  the  date 
of  expiration  of  a  body's  approval,  the 
applicant  shall  famish  to  FDA.  at  the 
address  in  §  90Q.3(bXl).  three  o^ies  of 
a  renewal  application  mnteining  tiie 
information,  materials,  and  supporting 
documentation  requested  by  FDA  in 
accordance  with  §  900.3(cX2). 

(4)  No  later  than  July  28. 1996  any 
accreditation  body  approved  under  the 
interim  regulations  puUished  in  the 
Fmdmrwl  Euftiafai  of  December  21, 1993 
(58  FR  67S58).  that  desires  to  continue 
to  serve  as  an  acoeditetion  body  under 
the  final  regulations  shall  apply  for 
renewal  of  approval  in  accordance  with 
the  procedures  set  forth  in  paragraphs 
(cXl)  through  (cX3)  of  this  section. 

(5)  Any  accreditation  body  that  does 
not  plan  to  renew  its  approval  shall  so 
notify  FDA  at  the  address  given  in 
puagreph  (bXl)  of  this  section  at  least 
9  numths  before  the  expiration  ai  ibm 
bo^'s  term  of  approval. 

(a)  Rulings  on  appboatkuafi»iidtial 
and  renewed  approval.  (1)  FDA  will 
conduct  a  review  and  evaluation  to 
detomine  whether  the  applicant 
substantially  meets  the  applicable 
requironents  of  this  subpart  and 
whether  the  accreditation  standards  the 
applicant  wiU  require  facilities  to  meet 
are  substantially  the  same  as  the  qiiality 
standards  published  under  subpart  B  of 
this  part 

(2)  FDA  will  notify  the  applicant  of 
any  deficiencies  in  the  application  and 
request  that  those  deficiencies  be 
rectified  within  a  specified  time  period. 
If  the  deficiencies  are  not  rectified  to 
FDA's  satisfaction  within  the  specified 


time  period,  the  application  for 
approval  as  an  accreditation  body  may 
be  refected. 

(3)  FDA  shall  notify  the  applicant 
wh^her  the  application  has  been 
apjHoved  or  dnnied.  That  notific^ioD 
^•U  list  any  conditions  associaled  with 
ai^ooval  or  state  the  bases  for  any 
douaL 

(4)  The  review  of  any  application  may 
include  a  meeting  between  FDA  and 
representatives  of  the  applicant  at  a  time 
and  location  mutually  acceptable  to 
FDA  and  the  wplicant 

(5)  FDA  willadvise  the  applicant  of 
die  circumstances  under  which  a  denied 
^ntication  may  be  resubmitted. 

(6)  tf  FDA  does  not  reedi  a  final 
dedaion  on  a  renewal  ^>plication  in 
accordance  with  this  paragraph  before 
the  eaqmation  of  an  accreditation  body's 
cunent  tann  of  approval,  the  approval 
will  be  deemed  extended  until  the 
agency  reaches  a  final  decision  <m  the 
^>plication,  unless  an  accreditation 
body  does  not  rectify  deficiencies  in  tiie 
i^>I^icatfon  within  the  specified  time 
period,  as  required  in  parapaph  (dX2) 
of  this  section. 

(e)  R^inquishment  ofauthmity.  An 
accreditation  body  that  decides  to 
relinquish  its  accreditation  autiiarity 
before  eaqriretion  of  the  body's  term  of 
apimyval  shall  submit  a  letter  of  sudi 
intent  to  FDA.  at  the  address  in 
§900.3(bXl).  at  least  9  months  before 
relinquishing  such  authority. 

(f)  Thuu^o/racDfds.  An 
accreditation  body  tiiat  does  not  appfy 
for  renewal  of  acoeditation  body 
^proval.  is  denied  such  approval  by 
FDA,  or  relinquishes  its  accreditation 
authority  and  duties  before  expiration  of 
its  term  of  approval,  shall: 

(1)  Transfer  facilify  records  and  otiier 
related  information  as  required  by  FDA 
to  a  location  and  according  to  a 
schedule  approved  by  FDA. 

(2)  Notify,  in  a  manna  and  time 
period  approved  by  FDA,  all  facilities 
accredited  or  seeking  accreditation  by 
the  body  that  the  body  will  no  longer 
have  accreditation  authority. 

(g)  Scope  ofauthmity.  An 
accreditation  body's  term  of  approval  is 
for  a  period  not  to  exceed  7  yean.  FDA 
may  limit  the  scope  of  accreditation 
autiiority. 

fM0i4   SlanrtvrtstoracaadHaBeabodtaa. 

(a)  Code  of  conduct  and  general 
responsibihties.  The  accreditation  body 
shall  accept  the  following 
responsibilities  in  order  to  ensure  safa 
and  accurate  mammography  at  the 
facilities  it  accredits  uid  shall  perform 
these  responsibilities  in  a  maimer  that 
oasures  the  int^rity  and  impartiality  of 
accreditation  body  actions. 
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(iXi)  When  an  accreditation  body 
raceivea-or  diacoven  infonnation  that 
suggests  inadequate  image  quality,  or 
upon  request  by  FDA,  the  accreditation 
body  shall  review  a  facility's  clinical 
imagae  or  other  aspects  of  a  facility's 
practice  to  aasiat  FDA  in  determining 
whether  or  not  the  facility's  practice 
poses  a  serious  risk  to  human  health. 
Such  reviews  are  in  addition  to  the 
evaluation  an  accreditation  body 
performs  as  part  of  the  initial 
accreditation  or  renewal  proceaa  for 
facilities. 

(ii)  If  review  by  the  accreditation  body 
demonstrates  that  a  problem  does  exist 
with  respect  to  image  quality  or  other 
aspects  of  a  facility's  compliance  with 
quiality  standards,  or  upon  request  by 
FDA,  the  accreditation  body  ahall 
require  or  monitor  corrective  actions,  or 
suspend  or  revoke  accreditation  of  the 
facility. 

(2)  The  accreditatian  body  shall 
inform  FDA  as  soon  as  possible  but  in 
no  case  longer  than  2  business  days  after 
becoming  aware  of  equipment  or 
practices  that  pose  a  serious  risk  to 
human  health. 

(3)  The  accreditation  body  shall 
establish  and  administer  a  quality 
assurance  (QA)  program  that  has  been 
approved  by  FDA  in  accordance  with 
§  900.3(d)  or  paragraph  (a)(8)  of  this 
section.  Such  quality  assurance  program 


(i)  Include  reqiiirements  for  clinical 
image  review  and  phantom  imaga 
review; 

(ii)  Ensure  that  rJinjry)  and  phantom 
images  are  evaluated  consistently  and 
accurately;  and 

(iii)  Specify  the  methods  and 
frequency  of  training  and  evaluation  for 
clinical  and  phantom  image  reviewers. 
and  the  bases  and  procedures  for 
removal  of  such  reviewers. 

(4)  The  accreditation  body  ahall 
establish  measures  that  FDA  has 
approved  in  accordance  with  §  900.3(d) 
or  paragraph  (a)(8)  of  this  section  to 
reduce  the  possibility  of  conflict  of 
interest  or  facility  bias  on  the  part  of 
individuals  acting  on  the  body's  behalf. 
Such  individuals  who  review  clinical  or 
phantom  images  under  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  section  or 
who  visit  facilities  under  the  provisions 
of  paragraph  (f)  of  this  section  shall  not 
review  clinical  or  phantom  images  from 
or  visit  a  facility  %vith  which  such 
individuals  mAintain  a  financial 
relationship,  or  when  it  would 
otherwise  be  a  conflict  of  interest  for 
them  to  do  so.  or  when  they  have  a  bias 
in  favor  of  or  against  the  facility. 

(5)  The  accreditation  body  may 
require  specific  equipment  performance 
or  design  characteristics  that  FDA  has 


approved.  However,  no  accreditation 
body  shall  require,  either  explicitly  or 
implicitly,  the  use  of  any  specific  brand 
of  imaging  system  or  component, 
measuring  device,  software  package,  or 
other  commercial  product  as  a  condition 
for  accreditation  by  the  body,  unless 
FDA  determines  that  it  is  in  die  best 
interest  of  public  health  to  do  so. 

(i)  Any  representation,  actual  or 
implied,  either  orally,  in  sales  iiteratuie, 
or  in  any  other  form  of  representation, 
that  the  purchase  or  use  of  a  partictilar 
product  brand  is  required  in  order  for 
any  facility  to  be  accredited  or  certified 
imder  §900. 11(b),  is  prohibited,  unless 
FDA  approves  such  representation. 

(ii)  Unless  FDA  has  approved  the 
exclusive  use  and  promotion  of  a 
particular  commercial  product  in 
accordance  with  this  section,  all 
products  produced,  distributed,  or  sold 
by  an  accreditation  body  or  an 
organization  that  has  a  financial  or  other 
relationship  with  the  accreditation  body 
that  may  be  a  conflict  of  interest  or  have 
the  appearance  of  a  conflict  of  interest 
with  the  body's  accreditation  functions, 
shall  beer  a  disclaimer  stating  that  the 
purchase  or  use  of  such  products  is  not 
required  for  accreditation  or 
cwtification  of  any  facility  under 
§900.1 1(b).  Any  representations  riwut 
such  products  shall  include  a  similar 
disclaimer. 

(6)  When  an  accreditation  body 
denies  accreditation  to  a  facility,  the 
aooeditation  body  shall  notify  the 
ficility  in  writing  and  explain  the  bases 
fior  its  decision.  "The  notification  shall 
also  describe  the  appeals  process 
available  from  the  accreditation  body  for 
the  facility  to  contest  the  decision. 

(7)  No  accreditation  body  may 
establiah  requirements  that  preclude 
facilities  from  being  accredited  under 
§  900.11(b)  by  any  other  accreditation 
body,  or  req\iire  accreditation  by  itself 
under  MQSA  if  another  accreditation 
body  is  available  to  a  facility. 

(8)  The  accreditation  body  shall 
obtain  FDA  authorization  for  any 
changea  it  proposes  to  make  in  any 
standards  that  FDA  has  previously 
accepted  under  §  900.3(d). 

(9)  An  accreditation  body  shall 
establish  procedures  to  protect 
confidential  information  it  collects  or 
receives  in  its  role  as  an  accreditation 
body. 

(i)  Nonfiublic  infonnation  collected 
from  facilities  for  the  purpose  of 
carrying  out  accreditation  body 
responsibilities  shall  not  be  uaed  for  any 
other  purpose  or  disclosed,  other  than  to 
FDA  or  its  duly  designated 
representatives,  including  State 
agencies,  without  the  consent  of  the 
facility: 


(ii)  Nonpublic  information  that  FDA 
or  its  duly  designated  representatives, 
including  State  agencies,  share  with  the 
accreditation  body  concerning  a  facility 
that  is  accredited  or  undergoing 
accreditation  by  that  body  shall  not  be 
further  disclosed  except  with  the 
written  permission  of  FDA. 

(b)  Monitoring  facility  compliance 
with  quality  standards.  (1)  The 
accreditation  body  shall  require  that 
eech  facility  it  accredits  meet  standards 
for  the  performance  of  quality 
mammography  that  are  substantially  the 
same  as  those  in  this  subpart  and  in 
subpart  B  of  this  part 

(2)  The  accreditation  body  shall  notify 
a  facility  regarding  equipment, 
personnel,  and  other  aspects  of  the 
facility's  practice  that  do  not  meet  such 
standards  and  advise  the  facility  that 
such  equipment,  personnel,  or  other 
aspects  of  the  practice  should  not  be 
used  by  the  facility  for  activities  within 
the  scope  of  part  900. 

(3)  The  accreditation  body  shall 
specify  die  actions  that  facilities  shall 
take  to  correct  deficiencies  in 
equipment,  personnel,  and  other  aspects 
of  the  practice  to  ensure  facility 
compliance  with  applicable  standards. 

(4)  If  deficiencies  cannot  be  corrected 
to  ensure  compliance  with  standards  or 
if  a  facility  is  unwilling  to  take 
corrective  actions,  the  accreditati<m 
body  shall  immediately  so  notify  FDA, 
and  shall  suspend  or  revoke  the 
fiMdllty's  accreditation  in  accordance 
with  tlie  pwlicies  and  procedures 
described  under  §^00.3(b)(3Kiii)(Q. 

(c)  Clinical  image  review  for 
accreditation  and  reaccreditation.  (1) 
Frequency  of  review.  The  accreditation 
body  shall  review  clinical  images  from 
each  facility  accredited  by  the  body  at 
least  once  every  3  years. 

(2)  Requirements  for  clinical  image 
attributes.  The  accreditation  body  shall 
use  the  following  attributes  for  all 
clinical  image  reviews,  unless  FDA  has 
approved  other  attributes: 

(i)  Positfoning.  Su£Bcient  breast  tissue 
shall  be  imaged  to  ensure  that  cancers 
are  not  likely  to  be  missed  because  of 
inadequate  positioning. 

(ii)  Compression.  Compression  shall 
be  applied  in  a  manner  that  Tninimirw 
the  potential  obscuring  effect  of 
overijring  breast  tissue  and  motion 
artifact 

(iii)  Exposure  level.  Exposure  level 
shall  be  adequate  to  visualize  breast 
structures.  Images  riiall  be  neither 
underexposed  nor  overexposed. 

(iv)  Contrast.  Image  contraat  shall 
permit  diffiarentiation  of  subtle  tissue 
dmsity  difiiarences. 
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(v)  Sharpness.  N4argins  of  normal 
breast  structures  shall  be  distinct  and 
not  blurred. 

(vi)  Noise.  Noise  in  the  image  shall 
not  obscure  breast  structures  or  suggest 
the  appearance  of  structures  not  actually 
present 

(vii)  Artifacts.  Artifacts  due  to  lint, 
processing,  scratches,  and  other  fturtors 
external  to  the  breast  shall  not  obscure 
breast  structures  or  suggest  the 
appearance  of  structures  not  actually 
present 

(viii)  Examination  identification.  Each 
image  shall  have  the  follonving 
information  indicated  on  it  in  a 
permanent,  legible,  and  unambiguous 
manner  and  placed  so  as  not  to  obscure 
anatomic  structures: 

(A)  Name  of  the  patient  and  an 
additional  patient  identifi«r. 

(B)  Date  of  examination. 
(Q  View  and  laterality.  This 

information  shall  be  placed  on  the 
image  in  a  position  near  the  axilla. 
Standardized  codes  specified  by  the 
accreditation  body  and  approved  by 
FDA  in  accordance  with  §  900.3(d)  or 
paragraph  (aK8)  of  Uiis  section  shall  be 
used  to  identify  view  and  laterality. 

(D)  Facility  name  and  location.  At  a 
minimum,  the  location  shall  include  the 
dtv.  State,  and  zip  code  of  the  facility. 

(E)  Technologist  identification. 

(F)  Cassette/screen  identification. 

(C)  Mammography  unit  identificatian, 
if  there  is  more  than  one  unit  in  the 
facilify. 

(3)  Scoring  of  cJinical  images. 
Accreditation  bodies  shall  establish  and 
administu  a  system  for  scoring  clinical 
images  using  all  attributes  specified  in 
pmagraphs  (c)(2)(i)  through  (c)(2Kviii)  of 
this  section  or  an  alternative  system  that 
FDA  has  approved  in  accordance  with 
§  900.3(d)  or  paragraph  (a)(8)  of  this 
section.  The  scoring  system  shall 
include  an  evaluation  for  each  attribute. 

(i)  The  accreditation  body  shall 
establish  and  employ  criteria  for 
acceptable  and  nonacceptable  results  for 
each  of  the  8  attributes  as  well  as  an 
overall  pass-fail  system  Cor  nlinjf;<il 
image  review  that  has  been  approved  by 
FDA  in  accordance  with  §  900.3(d)  or 
paragraph  (aK8)  of  this  section. 

(ii)  All  clinical  images  submitted  by  a 
facility  to  the  accreditetion  body  shall 
be  reviewed  independently  by  two  or 
more  clinical  image  reviewers. 

(4)  Selection  of  clinical  images  for 
review.  Unless  otherwise  specified  by 
FDA.  the  accreditetion  body  shall 
require  that  for  each  mammography  unit 
in  the  facility: 

(i)  The  facility  shall  submit 
craniooaudal  (OC)  and  mediolateral 
oblique  (MLO)  views  from  two 
mammographic  examinationa  that  the 


facility  produced  during  a  time  period 
specified  by  the  accreditetion  body; 

(ii)  Clinical  images  submitted  frt>m 
one  such  mammographic  examination 
for  each  unit  shall  be  of  dense  breasts 
(predominance  of  glandular  tissue)  and 
the  other  shall  be  of  fat-replaced  breasts 
(predominance  of  adipose  tissue); 

(iii)  All  clinical  images  submitted 
shall  be  images  that  the  facility's 
interpreting  physician(8)  interpreted  as 
negative  or  benien. 

(iv)  If  the  faciUty  has  no  clinical 
images  meeting  the  requiremente  in 
paragraphs  (c)(4)(i)  through  (c)(4Kiii)  of 
this  section,  it  shall  so  notify  the 
accreditetion  body,  which  shall  specify 
alternative  clinical  image  selection 
methods  that  do  not  compromiae  caie  of 
the  patient 

(5)  Clinical  image  reviewers. 
Accreditation  bodies  shall  ensure  that 
■11  of  their  clinical  image  reviewers: 
(i)  Meet  the  interpreting  physician 
remiirements  specified  in  §900.12(aKl); 

(ii)  Are  trained  and  evaluated  in  the 
clinical  image  review  process,  for  the 
types  of  clinical  images  to  be  evaluated 
by  a  clinical  image  reviewer,  by  the 
accreditetion  body  before  designatifui  as 
clinical  image  reviewers  and 
periodically  thereafter;  and 

(iii)  Clearly  document  their  finHing^ 
and  reasons  for  »««igifi{ng  a  particular 
score  to  any  clinical  image  and  provide 
information  to  the  facility  for  use  in 
improving  the  attributes  for  which 
significant  deficiencies  were  identified. 

(6)  Image  management  The 
accreditetion  body's  QA  program  shall 
include  a  tracking  system  to  ensure  the 
security  and  return  to  the  facility  of  all 
clinical  images  received  and  to  ensure 
ctnnpletion  of  all  clinical  image  reviews 
by  the  body  in  a  timely  manner.  The 
accreditetion  body  shall  return  all 
clinical  images  to  the  facility  within  60 
days  of  their  receipt  by  the  body,  with 
the  fbUowins  exceptions: 

(i)  If  the  conical  images  are  needed 
earlier  by  the  facility  for  clinical 
purposes,  the  accreditetion  body  «Kall 
cooperate  with  the  facility  to 
accommodate  such  needs. 

(ii)  If  a  clinical  image  reviewer 
identifies  a  suspicious  abnormality  on 
an  image  submitted  for  clinical  image 
review,  the  accreditetion  body  shall 
ensure  that  this  information  is  provided 
to  the  facility  and  that  the  clinical 
images  are  returned  to  the  facility.  Both 
shall  occur  no  later  than  10  business 
days  after  identification  of  the  suspected 
abncvmality. 

(7)  Nt^ification  of  unsatisfBctory 
image  quality.  If  the  accreditetion  body 
determines  that  the  rlinir^l  images 
received  frtim  a  facility  are  of 
unsatisfactory  quality,  the  body  shall 


notify  the  facility  of  the  nature  of  the 
problem  and  its  possible  causes, 
(d)  Phantom  image  review  for 
accreditation  and  reaccreditation.  (1) 
Frequency  of  review.  The  accreditetion 
body  shall  review  phantom  images  from 
each  facility  accredited  by  the  body  at 
least  once  every  3  years. 
-   (2)  Requirements  for  the  phantom 
used.  The  accreditetion  body  shall 
require  that  each  facility  submit  for 
review  phantom  images  that  the  facility 
produced  using  a  phantom  and  methods 
of  use  specified  by  the  body  and 
approved  by  FDA  in  accordance  with 
§  900.3(d)  or  paragraph  (a)(8)  of  this 
sectfon. 

(3)  Scoring  phantom  images.  The 
accreditetion  body  shaU  use  a  system  for 
scoring  phantom  images  that  has  been 
approved  by  FDA  in  accordance  wth 

§  900.3(b)  and  (d)  or  para^vph  (aK8)  of 
this  section. 

(4)  I%antom  images  selected  for 
review.  For  each  mainimigraphy  unit  in 
the  facility,  the  accreditetion  body  ahall 
require  the  facility  to  submit  phantom 
images  that  the  facility  produced  during 
a  time  period  specified  by  the  body. 

(5)  Phantom  image  reviewers. 
Accreditetion  bodies  shall  ensure  that 
all  of  their  phantom  image  reviewers: 

(i)  Meet  tiie  requirements  specified  in 
§  900.12(a)(3)  or  alternative 
requiremmte  establiahed  by  the 
accreditetion  body  and  approved  by 
FDA  in  accordance  with  §  900.3  or 
paragraph  (a)(8)  of  this  section; 

(ii)  Are  trained  and  evaluated  in  the 
phantom  image  review  process,  for  the 
t]rpes  of  phantom  images  to  be  evaluated 
by  a  phantom  image  reviewer,  by  the 
accreditetion  body  before  designation  as 
phantom  image  reviewers  i»t<H 
periodically  thereafter,  and 

(iii)  Qearly  document  dieir  findings 
and  reasons  for  »— igning  a  particular 
score  to  any  phantom  image  and 
provide  information  to  the  facility  for 
use  in  improving  ite  phantom  image 
quality  with  regeurd  to  the  significant 
deficiencies  identified. 

(6)  Image  management  The 
accreditetion  body's  QA  program  shall 
include  a  trarking  system  to  ensure  the 
security  of  all  phantom  images  received 
and  to  ensure  completion  of  all 
phantom  image  reviews  by  the  body  in 
a  timely  manner.  All  phantom  images 
that  result  in  a  failure  of  accreditetion 
shall  be  returned  to  the  fa<dlity. 

(7)  Notification  measures  for 
unsatisfactory  image  quality.  If  the 
accreditetion  body  determines  that  the 
phantom  images  received  from  a  facility 
are  of  unsatisfactory  qudity,  the  body 
shall  notify  the  facility  of  the  nature  of 
the  problem  and  ite  poasible  causes. 
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(e)  RepmtM  trf  ntammograpiiy 
equipmmt  tvahiation,  avuvejt.  and 
quality  controi.  The  fbUowing 
requireraentB  appiy  to  all  fiKility 
equipmmit  covered  by  the  provuiom  of 
subparts  A  and  B: 

(1)  The  accreditation  body  shall 
nqvdre  evecy  fiKulity  applying  fat 
accreditation  to  subnriL- 

(i)  With  its  initial  accreditation 
application,  a  mammography  equipment 
evahiatioQ  that  was  performed  by  a 
medical  physicist  no  earlier  than  6 
m(Hiths  before  the  date  of  application 
for  accreditation  by  the  facility.  Such 
evaluation  shall  demonstrete 
compliance  of  the  facility's  equipment 
with  the  requirements  in  §  900.1 2(e). 

(ii)  Prior  to  accreditation,  a  survey 
that  was  peifonnad  no  earlier  than  6 
months  bafore  the  date  of  wplication 
for  accreditation  by  the  bcuity.  Such 
survey  shall  assess  the  facility'* 
compliance  with  the  facility  standards 
nfoBooad  in  paragnph  [b]  of  this 

(2)  The  accreditation  body  shall 
raqidre  that  all  fiKalities  undergo  an 
annual  auTvey  to  ensure  continued 
compliance  with  the  standards 
referenced  in  paragraph  (b)  of  this 
section  and  to  provide  continued 
oversight  of  facilities'  quality  oontiol 
programs  as  they  relate  to  such 
standards.  The  accreditation  body  shall 
require  Cw  all  fodlities  that: 

U)  Such  snzveys  be  conducted 
annually; 

(ii)  Padlitias  take  reasonable  steps  to 
ensure  that  they  receive  reports  of  such 
surveys  within  30  da3fs  of  survey 
completion;  and 

(iii)  Facilities  submit  the  results  of 
such  surveys  and  any  other  information 
that  the  body  may  require  to  the  body 
at  least  nmually. 

(3)  The  accreditation  body  shall 
teview  and  analyze  the  information 
required  in  this  section  and  use  it  to 
identify  necessary  corrective  meesures 
for  fiM^Kriw  and  to  determine  whether 
facilities  shoiild  remain  accredited  by 
the  body. 

(f)  Accndttation  Body  Qnsjla  Virite 
andBandom  Clinical  bnaga  Wmrimm. 
The  aocred  i  >ation  body  shall  conduct 
onsite  visits  and  random  clinical  image 
reviews  ctf  a  sample  of  facilities  to 
monitor  and  as  seas  their  compliance 
with  standards  established  by  the  body 
for  accreditation.  The  accreditation 
body  shall  submit  annually  to  FDA,  at 
the  address  given  in  §  900.3(b)(1),  3 
copies  of  a  summary  report  describing 
all  facility  assessments  the  body 
conducted  under  the  provisions  of  this 
section  for  the  year  being  repocted. 

(1)  Onsite  visits,  (i)  Sampw  size. 
Annually,  each  accreditation  body  shall 


visit  at  least  5  percent  of  the  facilities  it 
accredits.  However,  a  minimum  of  5 
facilities  shall  be  visited,  and  visits  to 
no  more  than  50  facilities  are  required, 
unless  problems  identified  in  para^aph 
(fXlHiKB)  of  this  sectim  indicate  a  need 
to  visit  more  than  SO  facilities. 

(A)  At  least  50  pocexrt  of  the  facilities 
visited  shall  be  selacted  random^- 

(B)  Other  facilities  visited  shall  be 
selected  based  on  problems  identified 
through  State  or  FDA  inspections, 
serious  complaints  received  fitom 
consruners  or  others,  a  previous  history 
of  noncompliance,  or  any  other 
information  in  the  possession  of  the 
accreditation  body,  inspectors,  or  FDA. 

(C)  Before,  during,  at  after  any  facility 
visit,  the  accreditation  body  may  require 
that  the  facility  submit  to  the  body  fbr 
review  clinical  images,  phantom  images, 
or  any  other  information  relevant  to 
applicable  standards  in  this  subpart  and 
in  subpart  B  of  this  part. 

(ii)  Visit  plan.  The  accreditation  body 
shall  conduct  facility  onsite  visits 
according  to  a  visit  plan  that  has  been 
approved  by  FDA  in  accordance  with 
§  900.3(d)  or  paragnph  (aK8)  of  this 
section,  unless  otherwise  directed  by 
FDA  in  particular  circiunstances.  At  a 
minimum,  such  a  plan  shall  provide  for: 

(A)  Assessment  of  overall  clinical 
image  QA  activities  of  the  facility; 

(B)  Review  of  facility  docummtation 
to  deteAnine  if  appropriate 
mammography  reports  are  sent  to 
patients  and  physicians  as  required; 

(C)  Selection  of  a  sample  olclinical 
images  for  clinical  image  review  by  the 
accreditation  body.  Cliniral  images  shall 
be  selected  in  a  manner  specified  by  the 
accreditation  body  and  approved  by 
FDA  that  does  not  compromise  care  of 
the  patient  as  a  result  of  the  absence  of 
the  selected  images  from  the  facility; 

(D)  Verification  that  the  facility  has  a 
medical  audit  system  in  place  and  is 
correlating  films  and  pathology  reports 
fiorjporitive  cases: 

(E)  Verification  that  personnel 
specified  by  the  facility  are  the  ones 
actually  performing  designated 
penoimel  functions; 

(F)  Verification  that  equipment 
specified  by  the  facility  is  tiie 
equipment  that  is  actually  being  used  to 
perform  designated  equipment 
nmctiasia; 

(G)  Verification  that  a  consumer 
complaint  mechanism  is  in  place  and 
that  the  facility  is  following  its 
procedures;  and 

(H)  Review  of  all  factors  related  to 
previously  identified  ctmcams  or 
concerns  identified  during  that  visit 

(2)  riiniral  image  review  for  random 
sample  of  fKilities.  (i)  Sample  size.  In 
addition  to  conductiiag  cliniral  image 


reviews  for  accreditation  and 
reaccreditation  for  all  facilities,  the 
accreditation  body  shall  conduct 
r>inin»l  image  review*  annually  for  a 
randomly  selacted  sample  as  specified 
by  FDA,  but  to  include  at  least  3  percmt 
of  the  facilities  the  body  accredits. 
Accreditation  bodies  may  count  toward 
thin  random  sample  requiranmit  all 
facilities  selected  randomly  for  the 
onsite  visits  described  in  paragraph 
(fKlMi)(A)  of  this  section.  Accreditetion 
bodies  shall  not  count  toward  the 
random  sample  requirement  any 
facilities  described  in  paragraph 
(fHl)(iKB)  of  this  section  that  were 
selected  for  a  visit  because  of  previously 
identified  concerns. 

(ii)  Random  clinical  image  review.  In 
performing  clinical  image  reviews  of  the 
random  sample  of  facilities, 
accreditetion  bodies  shall  evaluate  the 
same  attributes  as  those  in  paragraph  (c) 
of  this  section  for  review  of  rllniral 
images  for  accreditetion  ami 
reaccreditation. 

(iii)  Accreditetion  bodies  should  not 
schedule  random  clinical  image  reviews 
at  facilities  that  have  received 
notification  of  the  need  to  begin  the 
accreditetion  renewal  process  or  that 
have  completed  the  accreditation 
renewal  (Mooess  within  the  previous  6 
months. 

(iv)  Selection  of  the  random  sample  of 
rliniml  images  for  cliniral  image  review 
by  the  accreditetion  body.  Clinical 
images  shall  be  selected  in  a  manner, 
specified  by  the  accreditetion  body  and 
approved  by  FDA  under  §  900.3(d)  or 
paragraph  (aX8)  of  this  section,  that 
does  not  compromise  care  of  the  patient 
as  a  result  of  the  absence  of  the  selected 
images  from  the  facility. 

[^  Consumer  complaint  mechanism. 
The  accreditetion  body  shall  develop 
and  administer  a  wnritten  aiui 
documented  system,  including 
timeframes,  for  collecting  and  reeohring 
serious  consiuner  complaints  that  could 
not  be  resolved  at  a  facility.  Such 
system  shall  have  been  approved  by 
FDA  in  accordance  with§  900.3(d)  or 
paragraph  (aK8)  of  this  section. 
Accordingly,  all  accreditetion  bodiee' 
shaU: 

(1)  Provide  a  mechanism  for  all 
facilities  it  acoedite  to  file  serious 
unresolved  complainto  with  the 
<«ccreditetion  body; 

(2)  Maintain  a  record  of  every  serious 
unreaohred  complaint  received  by  the 
body  on  all  facilities  it  accredito  for  a 
period  of  at  least  3  yean  from  the  date 
of  receipt  of  each  such  complaint; 

(h)  Reporting  and  recordkeeping.  All 
reports  to  FDA  specified  in  paragraphs 
(hHD  through  (h)(4)  of  this  section  shall 
be  prepered  and  submitted  in  a  format 
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and  mediiun  prescribed  by  FDA  and 
shall  be  submitted  to  a  location  and 
according  to  a  schedule  specified  by 
FDA.  The  accreditetion  body  shall: 

(1)  Collect  and  submit  to  FDA  the 
information  required  by  42  U.S.C 
263b(d)  for  each  facility  when  the 
facility  is  initially  accredited  and  at 
least  annually  when  updated,  in  a 
maima-  and  at  a  time  specified  by  FDA. 

(2)  Accept  applications  containing  the 
informatron  required  in  42  U.S.C 
263b(c)(2)  for  provisional  certificates 
and  in  §  900.11(b)(3)  for  extension  of 
provisional  certificates,  on  behalf  of 
FDA,  and  notify  FDA  of  the  receipt  of 
such  information; 

(3)  Submit  to  FDA  the  name, 
identifying  information,  and  oth« 
information  relevant  to  42  U.S.C.  263b 
and  specified  by  FDA  for  any  facility  for 
which  the  accreditation  body  denies, 
suspends,  or  revokes  accreditetfon,  and 
the  reason(s)  for  such  action; 

(4)  SubBDit  to  FDA  an  aimual  report 
summarizing  all  smious  coraplainte 
received  during  the  previous  calendar 
jfear,  their  resolution  stetus,  and  any 
acticms  taken  in  response  to  them; 

(5)  Provide  to  FDA  other  information 
relevant  to  42  U.S.C  263b  and  required 
by  FDA  about  my  facility  accredited  or 
undmgoing  accreditetion  by  the  body. 

(i)  Fees.  Fees  charged  to  facilities  tor 
accreditetion  shall  be  reasonable.  Costs 
of  accreditetion  body  activities  that  are 
not  related  to  accreditetion  functions 
under  42  U.S.C.  263b  tte  not 
recovanble  dirough  fees  esteblished  for 
accreditetion. 

(1)  The  accreditetion  body  shall  make 
public  ito  fee  structure,  including  those 
facton,  if  any,  contributing  to  variations 
in  fises  fbr  different  facilities. 

(2)  At  FDA's  request,  accreditetfon 
bodies  shall  provide  financial  records  or 
otherknuterial  to  assist  FDA  in  assessing 
the  reasonableness  of  accreditetion  body 
fees.  Such  material  shall  be  provided  to 
FDA  in  a  manner  and  time  period 
specified  by  the  agency. 


ffMMU 

FDA  shall  evaluate  aimually  the 
performance  of  each  accreditetion  body. 
Such  evaluation  shall  include  an 
'  assessment  of  the  reports  of  FDA  or 
Stete  inspections  of  facilities  accredited 
by  the  body  as  wrell  as  any  additional 
information  deemed  relevant  by  FDA 
that  has  been  provided  by  the 
accreditetion  body  or  other  sources  or 
has  been  required  by  FDA  as  part  of  its 
overaight  initiatives.  The  evaluation 
shall  include  a  determination  of 
whether  there  are  major  deficiencies  in 
the  accreditetion  body's  performance 
that,  if  not  corrected,  would  warrant 
withdrawal  of  the  approval  of  the 


accreditati(m  body  under  the  wovisions 
of  §900.6. 

1900.6   Withdrawal  ofappro*^ 

If  FDA  determines,  through  the 
evaluation  activities  of  §  900.5,  or 
through  other  means,  that  an 
accreditetion  body  is  not  in  substantial 
compliance  with  this  subpart,  FDA  may 
initiate  the  following  actions: 

(a)  Mafor  deficiencies.  If  FDA 
determines  that  an  accreditetion  body 
has  failed  to  perform  a  major 
accreditetion  function  satisfactorily,  has 
demonstrated  willful  disregard  for 
public  health,  has  vitiated  the  code  of 
conduct,  has  committed  fraud,  or  has 
submitted  material  false  stetemmts  to 
the  agency,  FDA  may  withdraw  ito 
approval  of  that  accreditetion  body. 

fl)  FDA  shall  notify  the  accreditetion 
body  of  the  agency's  actfon  and  the 
grounds  on  which  the  approval  was 
arithdrawn. 

(2)  An  accreditetion  body  that  has  lost 
ito  approval  shall  notify  fariljtjws 
accredited  or  seeking  accreditetion  by  it 
that  ito  a|>proval  has  been  withdrawn. 
Such  notific^on  shall  be  made  within 
a  time  period  and  in  a  manner  approved 
byFDA.  "^ 

(b)  Minor  deficiencies.  If  FDA 
determines  that  an  accreditetion  body 
has  demonstrated  deficiencies  in 
performing  accreditetion  functionaand 
responsibilities  that  are  less  serious  or 
more  limited  than  the  deficiencies  in 
paragraph  (a)  of  this  section,  FDA  shall 
notify  the  body  that  it  has  a  specified 
period  of  time  to  take  particular 
corrective  measiues  directed  by  FDA  or 
to  submit  to  FDA  fw  approval  the 
body's  own  plan  ci  corrective  action 
addressing  the  minor  deficiencies.  FDA 
may  place  Ae  body  on  probationary 
stetus  for  a  period  of  time  determined 
by  FDA,  or  may  withdraw  approval  of 
the  body  as  an  accreditetion  body  if 
corrective  action  is  not  tak«L 

(1)  If  FDA  places  an  accreditetion 
body  on  probationary  status,  the  body 
shall  notify  all  facilities  accredited  or 
seeking  accreditetion  by  it  of  ito 
probationary  stetus  within  a  time  period 
and  in  a  manner  approved  by  FDA. 

(2)  Probatfonary  status  shall  remain  in 
effect  until  such  time  as  the  body  r^m 
demonstrate  to  the  satisfaction  of  FDA 
that  it  has  successfully  implemented  or 
is  implementing  the  corrective  action 
plan  within  the  established  schedule, 
and  that  the  corrective  actfons  have 
substantially  eliminated  all  identified 
problems. 

(3)  If  FDA  determines  that  an 
accreditetion  body  that  has  been  placed 
on  probatfonary  status  is  not 
implementing  corrective  actions 
satisfactorily  or  within  the  established 


schedule,  FDA  may  wididnw  approv^ 
of  the  accreditetion  body.  The 
accreditetion  body  shall  notify  all 
facilities  accredited  or  seeking 
accreditetion  by  it  of  ito  loss  of  FDA 
ai^roval,  widiin  a  time  period  and  in  a 
manner  approved  by  FDA. 

(c)  ReappUcation  by  accreditation 
bodies  that  have  had  their  approval 
withdrawn.  (1)  A  former  accreditetion 
body  that  has  had  ito  approval 
with(frawn  may  submit  a  new 
application  for  approval  if  the  body  can 
provide  information  to  FDA  to  establish 
that  the  problems  that  were  grounds  for 
withdrawal  of  approval  have  been 
resolved. 

(2)  If  FDA  determines  that  the  new 
application  demonstrates  that  the  body 
satisfactorify  has  addressed  the  causes 
of  ito  previous  unacceptable 
performance,  FDA  may  reinstate 
approval  of  the  accreditetion  body. 

(3)  FDA  may  request  additional 
informatfon  or  establish  additional 
conditions  that  must  be  met  by  a  former 
accreditation  body  before  FDA  approves 
the  reapplication. 

(4)  FDA  may  refuse  to  accept  an 
application  from  a  former  accreditation 
body  whose  approval  was  withdrawn 
because  of  fraud  or  willful  disregard  of 
public  health. 


f«n.7 

(a)  Opportunities  to  challenge  final 
adverse  actions  taken  by  FDA  regarding 
approval  or  reapproval  of  accreditation 
bodies,  withdrawal  of  approval  of 
accreditation  bodies,  or  rejection  of  a 
proposed  fee  for  accreditation  shall  be 
communicated  through  notices  of 
opfKirtunify  for  informal  hiiwringy  in 
accordance  with  part  16  of  this  chapter. 

(b)  A  facilify  that  has  been  denied 
accreditation  to  entitied  to  an  appeals 
process  from  the  accreditation  body. 
The  appeals  process  shall  be  specified 
in  writfog  by  the  accreditation  body  and 
shall  have  faieen  approved  by  FDA  in 
accordance  with  §  90a3(d)  or 
§900.4(aK8). 

(c)  A  facilify  that  cannot  achieve 
satisfactory  resolution  of  an  adverse 
accreditation  decuion  thmngh  the 
accreditation  body's  appeals  process 
may  appeal  to  FDA  for  reconsideratfon 
in  accordance  with  §  900.15. 

HWO-a  000.9  insaarv«q 


Subparts— Quality 


1900.10   Applicability. 

The  provuions  of  subpart  B  are 
applicable  to  all  facilities  under  the 
regulatory  jurisdiction  of  the  United 
States  that  provide  raanunography 
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services,  with  the  exception  of  the 
Department  of  Veterans  Afiairs. 


f90ail 

[a]  GeneraJ.  After  October  1.  1994.  a 
certificate  issued  by  FDA  is  required  for 
lawful  operation  of  all  mammography 
facilities  subject  to  the  provisions  of  this 
subpert  To  obtain  a  certificate  from 
FDA.  Cadlities  are  required  to  meet  the 
quality  standards  in  §  900.12  and  to  be 
accredited  by  an  approved  accreditation 
body  or  other  entity  as  designated  by 
FDA. 

(b)  AppUcatkm.  (1)  Cartificates.  (i)  In 
(»der  to  qualify  for  a  certificate,  a 
fiKality  must  apply  to  an  FDA-approved 
accreditation  body,  or  to  another  entity 
designated  by  FDA.  The  focility  shall 
sxibmit  to  such  body  or  entity  the 
information  raquired  in  42  U.S.C 

2a3b(dXU 
(ii)  Following  the  agency's  receipt  of 

the  accreditation  body's  decision  to 
accredit  a  fiKdlity.  or  an  equivalent 
decision  by  another  entity  designated  by 
FDA.  the  agency  may  issue  a  certificate 
to  die  facility,  or  renew  an  existing 
certificate,  if  the  agency  detennines  that 
the  fiacility  has  satisfied  the 
requirements  for  ceitification  or 
reuBitificatiqn. 

(2)  PiowiMkmal  certificates,  (i)  A  new 
{acilky  beginning  operation  after 
October  1. 1994.  is  eligible  to  apply  for 
a  provisional  certificate.  The  provisional 
cntificate  will  enable  the  fisciiity  to 
perform  mammography  and  to  obtain 
the  clinical  images  needed  to  complete 
the  accreditation  process.  To  apply  for 
and  receive  a  provisional  certificate,  a 
facility  must  meet  the  requirements  of 
42  VS.C.  263b(cX2)  and  submit  the 
necessary  information  to  an  approved 
accreditation  body  or  other  antify 
designated  by  FDA. 

(iiTFollowmg  the  agency's  receipt  of 
the  accreditation  body's  decision  that  a 
facility  has  submitted  the  required 
infannatioB.  FDA  may  issue  a 
provisional  certificate  to  a  fiKdlity  upon 
determinatiBa  that  the  facility  has 
satisfied  the  requirements  of 
§900.11(bN2Xi)-  A  provisional 
certificate  shall  be  effective  for  up  to  6 
months  from  the  date  of  issuance.  A 
provisioaal  certificate  cannot  be 
renewed,  but  a  facility  may  apply  tot  a 
90-day  extensioB  of  the  provisional 
certificate. 

(3)  Extension  of  provisional 
certificate,  (i)  To  apply  (at  a  90-day 
extension  to  a  provisional  certificate,  a 
facility  shall  submit  to  its  accreditation 
body,  or  other  entity  designated  by  FDA, 
a  sutement  of  what  the  facility  is  doing 
to  obtain  certification  and  evidence  that 
there  would  be  a  significant  adverse 
impact  on  access  to  manunography  in 


the  geographic  aree  served  if  siich 
facility  did  not  obtain  an  extensicm. 

(ii)  The  accreditation  body  shall 
forward  the  reque^  with  its 
recommendation,  to  FDA  within  2 
business  da3r8  after  receipt. 

(iii)  PDA  may  issue  a  90-day 
extension  for  a  provisional  cntificate 
upon  determination  that  the  extmsion 
meets  the  criteria  set  forth  in  42  U.S.C 
263b(cK2). 

(iv)  There  can  be  no  renewal  of  a 
provisional  certificate  beyond  the  90- 
d^  extension. 

(c)  Reinstatement  policy.  A  previously 
cntified  facility  that  has  allowed  its 
certificate  to  expire,  that  has  beoi 
refused  a  renewal  of  its  certificate  by 
FDA,  or  that  has  had  its  certificate 
suspended  or  revoked  by  FDA.  may 
apply  to  have  the  certificate  reinstated 
so  that  the  facility  may  be  considered  to 
be  a  new  facility  and  thereby  be  eligible 
for  a  provisional  certificate. 

(1)  Unless  prohibited  from 
reinstatement  under  §  900.11(cX4),  a 
facili^  applying  for  reinstatement  shaH: 

(i)  Contact  an  FDA-approved 
accreditation  body  or  other  entity 
designated  by  FDA  to  determine  the 
requirements  for  leqiplication  for 
accreditation: 

(ii)  Fully  document  its  history  as  a 
previously  provisionally  certified  or 
certified  mammognphy  facility, 
including  the  following  information: 

(A)  Name  and  address  of  the  facility 
under  which  it  was  previously 
provirionally  certified  or  certified; 

(B)  Name  of  previous  owner/lessor, 

(C)  FDA  fttdnty  identification  numbm 
assigned  to  the  facility  undor  its 
previous  certification:  and 

(D)  Expiration  date  of  the  most  recent 
FDA  {Hovisional  cotificata  or 
certificate:  and 

(iii)  Justify  application  far 
reinstatement  of  accreditation  by 
submitting  to  the  accreditation  body  or 
other  entity  designated  by  FDA.  a 
corrective  action  plan  that  details  how 
the  facility  has  corrected  deficiencies 
that  contributed  to  the  lapse  of,  denial 
of  renewal,  or  revocation  of  its 
certificate. 

(2)  FDA  may  issue  a  provisional 
certificate  to  the  facility  it 

(i)  The  accreditation  body  or  other 
entity  it^ign^turf  by  FDA  notifies  the 
agency  that  the  facility  has  adequately 
ccMTet^ed,  or  is  in  the  process  of 
correcting,  pertinent  deficiencies;  and 

(ii)  FDA  determines  that  the  facility 
has  taken  sufficient  corrective  action 
since  the  lapse  of.  denial  of  renewal,  or 
revocation  of  its  previous  certificate. 

(3)  After  receiving  the  provisional 
ceit^Bcate,  the  facility  may  lawfalfy 
resume  performing  mammography 


services  while  completing  the 
requirements  for  certification. 

(4)  If  a  facility's  certificate  was 
revoked  on  the  besis  of  an  act  described 
in  41  U.S.C.  263b(iKl),  no  person  who 
owned  or  operated  that  facility  at  the 
time  the  act  occurred  may  ovm  or 
opesate  a  manunography  facility  within 
2  years  of  the  date  of  revocation. 


fM0i12    QuaMyi 

(a)  PentMnel.  The  following 
requirements  apply  to  all  personnel 
involved  in  any  aspect  of 
manunography,  including  the 
production,  processing,  and 
interpretation  of  mammograms  and 
related  quality  assurance  activities: 

(1)  Interpreting  physicians.  All 
physicians  interpreting  mammograms 
shall  meet  the  following  qualifications: 

(i)  Initial  qualifications.  Unless  the 
exemption  in  paragraph  (a)(l)(iii}(A)  of 
this  section  applies,  before  beginning  to 
interpret  mammograms  independentiy. 
the  interpreting  j^ysician  shall: 

(A)  Be  licensed  to  pncti<»  medirine 
in  a  State; 

(BXi)  Be  certified  in  an  appropriate 
specialty  area  by  a  body  determined  by 
VDA  to  have  procedures  and 
requirements  adequate  to  ensure  that 
I^ysicians  certified  by  the  body  are 
competent  to  intnpret  radiological 
procedures,  including  manunography; 
or 

(2)  Have  had  at  least  3  months  of 
documented  formal  training  in  the 
interpretation  of  maBmogmms  and  in 
topics  related  to  mammography.  The 
training  shall  include  instruction  in 
radiation  physics,  including  radiation 
physics  spetdfic  to  mammography, 
radiation  eSiacts,  and  radiation 
protection.  The  mammographic 
interpretation  component  shall  be  under 
the  direct  supervision  of  a  ph3r8ician 
who  meets  the  requirements  of 
paragraph  (a)(1)  of  this  section; 

(C)  Have  a  minimum  of  60  hoais  of 
dociunented  medical  education  in 
manunography.  which  shall  include: 
Instruction  in  the  interpretation  of 
mammograms  and  education  in  basic 
breest  anatomy,  pathology,  physiology, 
t^irhniral  aspects  of  mammography,  and 
quality  assurance  and  quality  control  in 
mammography.  All  60  of  these  hours 
shall  be  category  I  and  at  least  15  of  the 
category  I  hours  shall  have  been 
acquired  within  the  3  years  jnunediately 
prior  to  the  date  that  the  physician 
qualifies  as  an  interpreting  physician. 
Hours  spmt  in  residency  specificaUy 
devoted  to  mammography  will  be 
considered  as  equivalent  to  Category  I 
conti""'"B  medical  education  credits 
and  will  be  accepted  if  documented  in 
writing  by  the  appropriate 
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representative  of  the  training  institution; 
and 

P)  Unless  the  exemption  In 
paragraph  (aXlMiii)(B)  of  this  section 
applies,  have  interpreted  or  multi-read 
at  least  240  mammographic 
examinations  within  the  &-month  period 
immediately  prior  to  the  date  that  the 
ph3fsician  qualifies  as  an  interpreting 
physician.  This  interpretation  or  multi- 
reading  shall  be  uadbt  the  direct 
supervision  of  mi  interpreting 
physician. 

(ii)  Continuing  experience  and 
education.  All  interpreting  physicians 
shall  maintain  their  qualifications  by 
meeting  the  following  requirements: 

(A)  Following  the  second  anniversary 
date  of  the  end  of  the  calendar  quarter 
in  whidi  the  requirements  of  paragraph 
(a)(l)(i)  of  this  section  were  completed, 
the  interpreting  physician  shall  have 
interpreted  or  multi-read  at  least  960 
mammographic  examinations  during  the 
24  months  immediately  preceding  the 
date  of  the  facility's  annual  MQSA 
inspection  or  the  last  day  of  the 
calendar  quarter  preceding  the 
inspection  or  any  date  in-between  the 
two.  The  facility  will  choose  one  of 
these  dates  to  determine  the  24-manth 
period. 

(B)  Following  the  third  anniversary 
date  of  the  end  of  the  calendar  quarter 
in  wfaidi  the  requirements  of  paragraph 
(a)(l)(i)  of  this  section  were  completed, 
the  interpreting  physician  shall  have 
taught  or  completed  at  least  15  category 
I  continuing  medicad  education  units  in 
mammography  during  the  36  months 

,  immediately  preceding  the  date  of  the 
facility's  anntial  MQSA  inspection  or 
the  last  day  of  the  calendar  quarter 
preceding  the  inspection  or  any  date  in 
between  the  two.  The  facility  will 
dioose  one  of  these  dates  to  determine 
the  36-month  period.  This  training  shall 
include  at  least  six  category  I  continuing 
medical  education  credits  in  each 
mammograj^c  modality  used  by  the 
intopreting  physician  in  his  or  her 
practice:  and 

(C)  Before  an  interpreting  physidai 
may  begin  independentfy  interpreting 
mammograms  prodiiced  by  a  new 
mammographic  modality,  tiiat  is.  a 
mammographic  modality  in  which  the 
physician  has  not  previously  been  * 
trained,  the  interpreting  physician  shall 
have  at  least  8  hours  of  training  in  the 
new  mammographic  modality. 

(D)  Units  earned  through  teaching  a 
specific  course  can  be  coimted  only 
once  towards  the  15  required  by 
paragraph  (a)(l)(ii)(B)  of  this  section. 
evra  if  the  course  is  taught  nmltiple 
tim«  during  the  previous  36  months. 

(iii)  Exemptions.  (A)  Those  physicians 
who  qualified  as  interpreting  physicians 


under  paragraph  (a)(1)  of  this  sectim  of 
FDA's  interim  regulations  prior  to  April 
28, 1999  are  considered  to  have  met  the 
initial  requirements  of  paragraph 
(a)(lKi)  of  this  section.  They  may 
continue  to  interpret  mammograms 
provided  they  continue  to  me^  the 
licensure  requirement  of  paragraph 
(a)(l)(iXA)  of  this  section  and  the 
continuing  experiefoce  and  education 
requirements  of  paragraph  (aXl)(ii)  of 
this  section. 

(B)  nijrsicians  who  have  intnpieted 
or  multi-read  at  least  240 
mammographic  examinations  under  the 
direct  supervisicHi  of  an  interpreting 
physician  in  any  6-month  period  during 
the  last  2  yeara  of  a  diagnostic  radiology 
residency  and  who  become 
appropriately  board  certified  at  the  first 
allowable  time,  as  defined  by  an  eligible 
certifying  body,  are  otherwise  exempt 
from  paragraph  (a)(lXi){D)  of  this 
section. 

(iv)  Reestablishing  qualifications. 
Interpreting  physicians  vdio  fail  to 
maintain  the  required  continuing 
experience  or  continuing  education 
requirements  shall  reestablish  their 
qualifications  before  resuming  the 
independent  interpretation  of 
mammograms,  as  follows: 

(A)  Intopreting  physicians  who  fail  to 
meet  the  continuing  e^qierience 
requirements  of  paragr^h  (aXl)(ii)(A) 
of  this  section  tKnH- 

(1)  hiterpret  or  multi-read  at  least  240 
mammographic  examinations  under  the 
direct  supervisioo  of  an  interpreting 
ph)rsician.  or 

[2]  Interpret  or  multi-read  a  sufficient 
niunber  of  mammographic 
examinations,  undor  the  direct 
supervision  of  an  interpreting 
physician,  to  Iving  the  phjrsidan's  total 
up  to  960  examinations  for  the  prior  24 
months,  whichever  is  less. 

(3)  The  interpretations  required  nn/<«r 
paragraph  (a)(lXiv)(A)(l)  or 
(a)(l)(ivKA)(2)  of  Uiis  section  shall  be 
done  within  the  6  months  immediately 
prior  to  resuming  independent 
interpretation. 

(B)  Interpr^ing  physicians  who  fail  to 
meet  the  continuing  education 
requiranents  of  paragraph  (a)(lKii)(B)  of 
this  section  shall  obtain  a  sufficient 
number  of  additional  categmy  I 
continuing  medical  education  credits  in 
mammography  to  bring  their  total  up  to 
the  required  15  credits  in  the  previous 
36  months  before  resuming  independent 
interpretation. 

(2)  Radiologic  tedmcdogists.  All 
mammogr^hic  examinations  shall  be 
perfonned  by  radiologic  technologists 
who  meet  tl^  follotving  general 
requirements,  mammo^aphy 


requirements,  and  omtiniung  education 
and  e3q)erience  requirements: 

(i)  General  requirements.  (A)  Be 
licensed  to  perform  general  radiographic 
procedures  in  a  State;  or 

(B)  Have  general  certification  from 
one  of  the  bodies  determined  by  FDA  to 
have  procedures  and  requirements 
ade(]uate  to  ensiue  that  radiologic 
technologists  certified  by  the  body  are 
competent  to  perform  radiologic 
examinaticms;  and 

(ii)  Mammography  requiranents. 
Have,  prior  to  April  28, 1999  qiialified 
as  a  radiologic  technologist  imder 
paragraph  (a)(2)  of  this  section  <w 
completed  at  least  40  contact  hours  of 
documented  training  specific  to 
mammography  imder  the  supervision  of 
a  qualified  instructor.  The  hours  of 
dfxnunented  training  shall  include,  but 
not  necessarily  be  limited  to: 

(A)  Training  in  breast  anatcmiy  and 
phjrsiology,  pcjsitioning  and 
compression,  qtudity  assurancx/quality 
(x>ntrol  tecjmiques,  imngipg  of  patients 
with  breast  implants: 

(B)  The  performance  of  a  miniTninn  of 
25  examinaticms  under  the  diiec:t 
supervision  of  an  individual  qualified 
under  paragraph  (aK2)  of  this  section: 
and 

(C)  At  least  8  hours  of  trainmg  in  eec:h 
mammography  modality  to  be  used  by 
the  technologist  in  performing 
mammography  exams;  and 

(iii)  Contmuing  education 
reqiiirements.  (A)  Following  the  third 
anniversary  date  of  the  end  ot  the 
calendar  c]uartar  in  which  the 
requirmnents  of  paragraphs  (aH2Hi)  and 
(a)(2Xii)  of  this  secrtion  were  completed, 
the  radiologic  technologist  shall  have 
taught  or  completed  at  least  15 
j^rain tinning  education  units  in 
mammography  during  the  36  months 
immediately  preceding  the  date  of  the 
fadlify's  annual  MQSA  inspection  or 
the  last  day  of  the  calendar  quarter 
preceding  the  inspection  or  any  date  in 
between  the  two.  The  fadhty  will 
choose  one  of  these  dates  to  determine 
the  36-month  pericxl. 

(B)  Units  earned  through  titu^jng  a 
specific  c:our8e  can  be  cxmnted  only 
onc»  towards  the  15  required  in 
paragraph  (a)(2)(iii)(A)  of  this  section, 
even  if  the  course  is  taught  multiple 
times  diuing  the  previous  36  mcmths. 

(C)  At  least  six  of  the  continuing 
education  units  required  in  paragraph 
(a)(2)(iii)(A)  of  this  section  shaU  be 
related  to  each  manunographic  mcxlality 
used  by  the  technologist 

(D)  Requalification.  Radiologic 
technologists  who  fail  to  meet  the 
continuing  education  requirements  of 
paragraph  (a)(2)(iiiKA)  of  this  section 
shall  obtain  a  sufficuent  number  of 
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mtiHniiing  education  units  in 
manunography  to  bring  their  total  up  to 
at  least  15  in  the  previous  3  years,  at 
least  6  of  which  shall  be  related  to  each 
modality  used  by  the  technologist  in 
mammography.  The  technologist  may 
not  resume  poforming  unsupervised 
mammography  examinations  until  the 
continuing  education  requirements  are 
completed. 

(E)  Before  a  radiologic  technologist 
may  begin  independently  performing 
manunographic  examinations  using  a 
manunographic  modality  other  than  one 
of  those  for  which  the  technologist 
received  training  under  paragraph 
(aK2KiiXC)  of  this  section,  the 
technologist  shall  have  at  least  8  hours 
of  continuing  education  units  in  the 
new  modall^. 

(iv)  Continuing  experience 
requirements,  (a)  Following  the  second 
anniversary  date  of  the  and  of  the 
n»\tmA»T  quarter  in  which  the 
requirements  of  paragraphs  (aX2Xi)  and 
(a)(2Hii)  of  this  section  were  completed 
or  of  October  28, 1997  whichever  is 
later,  the  radiologic  technologist  shall 
have  performed  a  minimum  of  200 
mammography  examinations  during  the 
24  months  immediately  preceding  the 
date  of  the  facility's  annual  MQSA 
inspection  or  the  last  day  of  the 
calendar  quarter  or  any  data  in  between 
the  two.  The  facility  will  choose  one  of 
these  dates  to  determine  the  24-ntonth 
poiod. 

(B)  Requalification.  Radiologic 
technologists  who  fail  to  meet  the 
continuing  experience  requirements  of 
paragraph  (aX2Miv HA)  of  this  section 

shall  pcoform  a  miniminn  of  25 

mammography  examinations  under  the 
direct  supervision  of  a  qualified 
radiolopc  technologist,  before  resuming 
the  perfbnnance  of  imsuperviaed 
manunography  examinatioas. 

(3)  Mtdictti  phyMidsU.  All  medical 
pfaysicists  coEulucting  surveys  of 
mammography  facilities  and  providing 
oveni^t  of  the  fiKibty  quality 
assurance  program  under  parapaph  (e) 
of  this  section  shall  meet  the  following: 

(i)  hiitial  qualifications.  (A)  Be  State 
licensed  or  approved  or  have 
certification  in  an  appropriate  specialty 
area  by  one  of  the  bodies  determined  by 
FDA  to  have  procedures  and 
requirements  to  ensure  that  medical 
physicists  certified  by  the  body  are 
competent  to  pacfoim  physics  survey; 
and 

(BXl)  Have  a  masters  degree  or  hJ^ier 
in  a  phjrsical  science  from  an  accredited 
institution,  with  no  less  than  20 
semester  hours  or  equivalent  (e.g.,  30 
quarter  hours)  of  college  undergraduate 
or  graduate  level  physics; 


{2)  Have  20  contact  hours  of 
documented  specialized  training  in 
conducting  surveys  of  mammography 
focilities:and 

(J)  Have  the  experience  of  conducting 
surveys  of  at  least  1  mammography 
facility  and  a  total  of  at  least  10 
mammography  units.  No  mcne  than  one 
sxirvey  of  a  specific  unit  within  a  period 
of  60  days  can  be  counted  towards  the 
total  mammography  unit  siirvey 
requirement.  After  April  28,  1990 
experience  conducting  surveys  must  be 
acquired  under  the  direct  supervision  of 
a  medical  physicist  who  meets  all  the 
requirements  of  paragraphs  (aX3Xi)  and 
(a)(3Xiii)  of  this  section;  or 

(ii)  Alternative  initial  qualifications. 
(A)  Have  qualified  as  a  medical 
physicist  undn  paragraph  (aX3)  of  this 
section  of  FDA's  interim  regulations  and 
retained  that  qualification  by 
maintenance  of  the  active  status  of  any 
licensure,  approval,  or  certification 
required  under  the  interim  regulations; 
and 
(B)  Prior  to  the  Anil  28. 1999  have: 
(1)  A  bachelor's  degree  or  hi^ier  in  a 
physical  science  from  an  accredited 
institution  vrith  no  less  than  10  semester 
hours  or  equivalent  of  college 
undersraduate  or  graduate  level  physics, 
[2]  Forty  contact  hours  of  docxunented 
specialized  training  in  condiicting 
survm  of  mammography  facilities  and, 
(3)  Have  the  experience  of  conducting 
surveys  of  at  least  1  mammography 
fodlity  and  a  total  of  at  least  20 
mammography  units.  No  more  than  one 
survey  of  a  specific  unit  within  a  period 
of  60  days  can  be  counted  towards  the 
total  mammography  unit  survey 
requirement  The  training  and 
experience  requirements  must  be  met 
^aftor  fidfilling  the  degree  requirement 
(iii)  Continuing  qualifications.  (A) 
rnntiniiiwg  educatiian.  Following  the 
third  anniversary  date  of  the  end  of  the 
calendar  quarter  in  which  the 
requirements  of  paragraph  (aXsXi)  or 
(aX3Xii)  of  this  section  were  completed, 
the  medical  ph3rsicist  shall  have  tau^t 
or  completed  at  least  15  continuing 
education  units  in  mammography 
during  the  36  months  immediately 
preceding  the  date  of  the  facility's 
■nniial  inspection  or  the  last  day  of  the 
calendar  quarter  preceding  the 
inspection  or  any  date  in  between  the 
two.  The  facility  shall  choose  one  of 
these  dates  to  determine  the  36-month 
period.  This  continuing  education  shall 
include  hours  of  training  appropriate  to 
each  manunographic  modality  evaluated 
by  the  medical  physicist  during  his  at 
her  surve3fs  or  oversight  of  quality 
assurance  programs.  Units  earned 
through  teeching  a  specific  course  can 
be  counted  only  once  towards  the 


required  15  units  in  a  36-month  period, 
even  if  the  course  is  taught  multiple 
times  during  the  36  months. 

(B)  Cnntiniiing  experience.  Following 
the  t^w?np<^  anniversary  date  of  the  end 
of  the  calendar  quarter  in  which  the 
requirements  of  paragraph  (aXSXi)  or 
(aX3Xii)  of  this  section  were  completed 
or  of  October  28. 1997  whichever  is 
later,  the  medical  ph3rsicist  shall  have 
surveyed  at  least  two  mammography 
facilities  and  a  total  of  at  least  six 
mammography  units  during  the  24 
months  immediately  preceding  the  date 
of  the  facility's  annual  MQSA 
inspection  or  tito  last  day  of  the 
calendar  quarter  or  any  date  in-between 
the  two.  The  facility  shall  choose  one  of 
these  dates  to  determine  the  24-month 
period.  No  more  than  one  survey  of  a 
specific  facility  within  a  10-month 
period  on  a  specific  unit  within  a  period 
of  60  days  can  be  counted  towards  the 
total  mammography  unit  survey 
requirement 

(C)  Before  a  medical  physicist  may 
begin  independently  performing 
manunographic  surveys  of  a  new 
manunographic  modality,  that  is.  a 
manunographic  modality  other  than  one 
for  which  the  physicist  received  training 
to  qualify  under  i>aragraph  (aX3Xi)  or 
(aXsXii)  of  this  section,  the  physicist 
must  receive  at  least  8  hours  of  training 
in  surveying  units  of  the  new 
manunographic  modality. 

(iv)  Reestablishing  qualifications. 
Medical  physicists  who  fail  to  maintain 
the  required  continuing  qualifications  of 
paragraph  (aK3)(iii)  of  this  section  may 
not  perform  the  MQSA  surveys  without 
the  supervision  of  a  qualified  medical 
physicist  Before  independently 
surveying  another  facOity.  mecUcal 
physicists  must  reestablish  their 
qualifications,  as  follows: 

(A)  Medical  physicists  who  fail  to 
meet  the  mntinning  educational 
requirements  of  paragraph  (aX3)(iii)(A) 
of  this  section  shall  obtain  a  sufficient 
number  of  continuing  education  units  to 
bring  their  total  units  up  to  the  required 
15  in  the  previous  3  yeers. 

(B)  Medical  physicists  who  fail  to 
meet  the  continuing  experience 
requirement  of  paragraph  (aX3Xiii)(B)  of 
this  section  shall  complete  a  siifficient 
number  oi  surveys  under  the  direct 
supervision  of  a  medical  physicist  who 
meets  the  qualifications  oif  paragraphs 
(aX3Xi)  and  (aXSXiii)  of  this  section  to 
faring  their  total  surveys  up  to  the 
required  two  facilities  and  six  units  in 
the  inevious  24  months.  No  more  than 
me  survey  of  a  specific  unit  within  ft 
period  of  60  days  can  be  counted 
towards  the  total  mammography  unit 
survey  requirement 


Federal  Register  /  Vol.  62.  No.  208  /  Tuesday,  October  28.  1997  /  Rules  and  Regulations 


55987 


(4)  Retention  of  personnel  records. 
Facilities  shall  maintain  records  to 
document  the  qualifications  of  all 
persoimel  who  worked  at  the  facility  as 
interpreting  physicians,  radiologic 
technologists,  or  medical  physicists. 
These  records  must  be  available  for 
review  by  the  MQSA  inspectors. 
Records  of  personnel  no  longer 
employed  by  the  facility  should  not  be 
discarded  until  the  next  annual 
inspection  has  been  completed  and  FDA 
has  determined  that  the  facility  is  in 
compliance  with  the  MQSA  perscHuiel 
requirements. 

(b)  Equipment  Regulations  published 
under  §§  1020.30, 1020.31,  and 
900.12(e)  of  this  chapter  that  are 
relevant  to  equipment  performance 
should  also  ho  consulted  for  a  more 
complete  understanding  of  the 
equipmoit  perfcomance  requirements. 

(Ij  Prohibited  equipment 
Radiographic  equipment  designed  far 
general  purpose  or  special 
nonmammography  procedures  shall  not 
be  used  far  mammography.  This 
prohibiti(m  includes  systems  that  have 
been  modified  or  equip{}ed  with  special 
attachments  for  mammography.  This 
requirement  supersedes  the  implied 
aooeptance  of  such  systems  in 
§  1020.3  l(fK3)  of  this  chapter. 

(2)  GeiuBxU.  All  radiographic 
equipment  used  for  mammography  «l»«ll 
be  specifically  designed  for 
mammography  and  shall  be  Gratified 
pursuant  to  §  1010.2  of  this  chapter  as 
meeting  the  applicable  requirements  of 
§$  1020.30  and  1020.31  of  this  chapter 
in  effsct  at  the  date  of  manufacture. 

(3)  Motion  of  tube-image  receptor 
assembly,  (i)  The  assembly  shall  be 
capable  of  being  fixed  in  any  position 
where  it  is  designed  to  operate.  Once 
fixed  in  any  sudi  position,  it  gKall  not 
undergo  unintended  motion. 

(ii)  The  mechanism  ensiiring 
oomplianoe  with  paragraph  (b)(3)(i)  of 
this  secticm  shaU  not  fail  in  the  event  of 
power  intfflTuption. 

(4)  Image  receptor  sizes,  (i)  Systems 
using  screen-film  image  receptors  shall 
provide,  at  a  ininimiim  £or  operation 
with  image  receptors  of  18  x  24 
cnitimeters  (cm)  and  24  x  30  cm. 

(ii)  Systems  using  screen-film  image 
receptors  shall  ^  equipped  with 
moving  grids  matched  to  all  image 
receptor  sizes  provided. 

(iii)  Systems  used  for  magnification 
procedures  shall  be  capable  of  operation 
with  the  grid  removed  from  betvreen  the 
source  and  image  receptor. 

(5)  Beam  limitation  and  light  fidds.  0) 
All  systems  shall  have  beam-limiting 
devices  that  allow  the  useful  beam  to 
extend  to  or  beyond  the  chest  waU  edge 
of  the  image  receptor. 


(ii)  For  any  mammography  system 
with  a  light  beam  that  passes  through 
the  X-ray  beam-limiting  device,  the  light 
shall  provide  an  average  illumination  of 
not  less  than  160  lux  (15  foot  candles) 
at  100  cm  or  the  maximum  source-image 
receptor  distance  (SID),  whichever  is 
less. 

(6)  Magnification,  (i)  Systems  used  to 
perform  noninterventional  problem 
solving  procedures  shall  have 
radiographic  magnification  capability 
available  for  use  by  the  operator. 

(ii)  S3rstems  used  for  magnification 
procedures  shall  provide,  at  a 
minimum,  at  least  one  magnification 
valve  within  the  range  of  1.4  to  2.0. 

(7)  Focal  spot  selection,  (i)  When 
more  than  one  focal  spot  is  provided, 
the  system  shall  indicate,  prior  to 
eacposun,  which  local  spot  is  selected. 

(ii)  When  more  than  one  target 
material  is  provided,  the  system  «hal] 
indicate,  prior  to  exposiue,  the 
preselected  target  material. 

(iii)  When  the  target  material  and/or 
focal  spot  is  selected  by  a  system 
algorithm  that  is  based  on  the  expocure 
or  on  a  test  exposiire,  the  system  shall 
display,  after  the  exposure,  the  target 
material  and/or  focal  spa^  actually  used 
during  the  exposure. 

(8)  CompressioTL  All  mammography 
S3r8tems  shall  incorporate  a  compressian 
device. 

(i)  Application  of  compressian. 
Effactive  October  28, 1999  each  systssn 
shall  provide: 

(A)  An  initial  powerslziven 
oan^>ression  activated  by  hands-free 
controls  operable  frtim  both  sides  of  the 
patient;  and 

(B)  Fine  adjustment  compression 
controls  opoable  from  both  sides  of  the 
patient 

(ii)  ComprassiMi  paddle.  (A)  Systems 
shall  be  equipped  with  difibtent  sized 
compra8si<Hi  paddles  that  match  the 
sizes  of  all  full-field  image  receptors 
provided  for  the  system.  Compression 

paddles  for  qMdal  piuposes.  inrhir4ing 

those  smaller  than  the  full  size  of  the 
image  receptor  (for  "spot  comjoessian") 
may  be  provided.  Sudi  compression 
paddles  for  special  purposes  are  not 
subject  to  the  requirements  of 
paragraphs  (b)(8XU)(D)  and  {bX8MiiME) 
of  this  section. 

(B)  Except  as  provided  in  paragraph 
(b)(8)(ii)(Q  of  tius  section,  the 
compression  paddle  shall  be  flat  and 
parallel  to  the  breast  support  table  and 
shall  not  deflect  from  parallel  by  more 
than  1.0  cm  at  any  point  on  the  stirface 
of  the  compression  paddle  when 
oampression  is  appUed. 

(Q  Equipment  intoided  by  the 
manufacturer's  design  to  not  be  flat  and 
parallel  to  the  breast  support  table 


during  comi»ession  shall  meet  the 
manufacturer's  design  specifications 
and  maintenance  requirements. 

(D)  The  chest  wall  edge  of  the 
compression  paddle  shall  be  straight 
and  parallel  to  the  edge  of  the  image 
leoeptor. 

(Ej  The  chest  wall  edge  may  be  bent 
upward  to  allow  for  patient  comfort  but 
shall  not  appear  on  the  image. 

(9)  Technique  factor  selection  arid 
display,  (i)  Manual  selection  of 
miUiampere  seconds  (mAs)  or  at  least 
one  of  its  component  parts  (milliapeie 
(mA)  and/OT  time)  shall  be  available. 

(ii)  The  technique  factors  (peak  tuiw 
potential  in  Idlovoh  (kV)  and  either  tube 
current  in  mA  and  exposure  time  in 
seconds  or  the  product  of  tube  current 
and  exposure  time  in  mAs)  to  be  used 
during  an  e^qxwure  shall  be  indicated 
before  the  exposure  begins,  except  vtbm 
automatic  exposure  controls  (ABC)  are 
used,  in  which  case  the  technique  • 
factors  that  are  set  prior  to  the  exposure 
shall  be  indicated. 

(iii)  Following  AEC  mode  use.  the 
system  shall  indicate  the  actual 
kilovoltage  peak  (kVp)  and  mAs  used 
during  the  exposure.  The  mAs  may  be 
di^layed  as  mA  and  time. 

(10)  Automatic  exposure  coatml.  (i) 
Each  screen-film  system  shall  provide 
an  A£C  mode  that  is  opoahie  in  all 
combinations  of  equipment 
configuration  provided.  e.g..  grid, 
nongrid;  magnification, 
nonmagni  fication;  and  various  target- 
filter  comhinations. 

(ii)  The  positioning  or  selection  of  the 
detector  shall  permit  flexibility  in  the    . 
placsment  of  the  detector  imder  the 
taraet  tissue. 

(A)  The  siae  and  available  positions  of 
the  detector  shall  be  clearly  indicated  at 
the  X-ray  input  surface  of  die  faieast 
compression  paddle. 

(B)  The  selected  position  of  the 
detector  shall  be  clearly  indicated. 

(iii)  The  system  shall  provide  mai^ 
for  the  operator  to  vary  uie  selected 
optical  density  from  the  normal  (zero) 
setting. 

(11)  X-ray  film.  The  facility  dull  use 
X-ray  film  fior  mammo^phy  that  has 
been  designated  by  the  film 
mmufacturer  as  appropriate  far 
mamm  ography . 

(12)  Intensifying  screens.  The  facility 
shall  use  intensifying  screens  for 
mammography  that  have  been 
designated  by  the  screen  manufactuiw 
as  appropriate  for  mammography  and 
shall  use  film  that  is  matched  to  the 
screen's  spectral  output  as  specified  by 
the  manxifscturer. 

(13)  Film  processing  st^utions.  For 
processing  mammography  films,  the     '■ 
facility  shall  use  chemical  solutions  that 
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are  capable  of  developing  the  films  used 
by  the  {adlity  in  a  manner  equivalent  to 
the  tninimiim  requirements  specified  by 
the  film  manuiacturer. 

(14)  Lighting.  The  facility  shall  make 
special  lights  for  film  illumination,  i.e.. 
hot-lights.  caiMble  of  producing  light 
levels  greater  than  that  provided  l^  the 
view  box.  available  to  the  interpreting 
physicians. 

(15)  Film  masking  devices.  FadUties 
shall  ensure  that  film  masking  devices 
that  can  limit  the  illuminated  area  to  a 
region  equal  to  or  smaller  than  the 
exposed  poiti(m  of  the  film  are  available 
to  all  interpreting  physicians 
interpreting  for  the  bolity. 

(c)  Medical  records  ana 
maaunography  reports — (1)  Contents 
and  terminology.  Each  Escility  shall 
prepare  a  written  report  of  the  results  of 
ea(Ji  mammography  examination 
perfdnned  imder  its  certificate.  The 
mammography  rep<nt  shaU  include  the 
foUowing  information: 

(i)  The  name  of  the  patient  and  an 
additional  patient  identifier. 

(ii)  Date  of  examination: 

(iii)  The  name  of  the  interpreting 
physician  who  interpreted  the 
manunoflrem^ 

(iv)  Overall  final  aseessment  of 
findings,  classified  in  <me  of  the 
foUowiiw  categories: 

(A)  "f^gative:"  Nothing  to  comment 
upon  (if  the  interpreting  physician  is 
aware  of  <-Hii<f«l  findings  or  symptoms, 
despite  the  negative  assessment,  these 
shell  be  eimlained): 

(B)  "Benign:"  Also  a  negative 


(Q  "Prabdbly  Benign:"  Finding(s)  has 
a  bi^  probability  of  being  benign; 

W^Soq^doos: '  Finding(s)  without 
all  the  diaiactetistic  morphology  of 
luaast  canoor  but  iiMiicating  a  definite 
probi^iility  of  being  malignant; 

(E)  "Highly  suggestive  of 
malignancy:"  Finding(s)  has  a  hig^ 
probability  of  being  malignant; 

(▼)  fai  cases  where  no  final  essessment 
category  can  be  assigned  due  to 
incomplete  wock-i^*.  "Incomplete:  Need 
^t/<«tit^""*>  im^gtng  evaluation"  shall  be 
BtfsignH  as  an  inisusaiimnl  suri  mswon* 
why  no  assessment  can  be  made  shall  be 
stated  by  the  interpreting  physician;  and 

(vi)  Recommenoatians  made  to  tlM 
heehh  care  provider  about  vdiat 
additional  actions,  if  any,  should  be 
taken.  All  '•M"«"'t  questions  raised  by 
the  referring  heelth  care  provider  sh^ 
be  addressed  in  the  report  to  the  extent 
poesible,  even  if  the  assessment  is 
neoative  or  benign. 

(2)  Communication  of  mammography 
tMuhs  to  the  patient  Each  fiudlity  shall 
i^«<nt»in  a  system  to  ensure  that  the 
results  of  eedi  manunographic 
examinatiaD  are  ccanmunicated  to  the 


patient  in  a  timely  manner.  If 
assessments  are  "Suspicious"  or 
"Highly  suggestive  of  malignanqr"  and 
the  patient  has  not  named  a  health  care 
provider,  the  facility  shall  make 
reasonable  attempts  to  ensure  that  the 
resxilts  are  communicated  to  the  patient 
as  soon  as  possible. 

(i)  As  soon  as  possible,  but  no  later 
than  30  days  from  the  date  of  the 
mammography  examination,  patients 
who  do  not  name  a  health  care  provider 
to  receive  the  mammography  report 
shall  be  sent  the  report  describeNi  in 
paragraph  (c)(1)  of  this  section,  in 
addition  to  a  written  notification  of 
results  in  lav  terms. 

(ii)  Each  ncility  that  accepts  patients 
who  do  not  have  a  primary  care 
provider  shall  maintain  a  system  for 
referring  such  patients  to  a  health  caie 
provider  when  clinically  indicated. 

(3)  Communication  of  maamtography 
r^uhs  to  health  care  providers.  When 
the  patient  has  a  refening  health  care 
provider  or  the  patient  has  named  a 
heeldi  care  provider,  the  feciUty  shall: 

(i)  Provide  a  written  report  of  the 
mammography  examination,  inrhiding 
the  items  listed  in  peragraph  (c)(1)  of 
thin  section,  to  that  health  care  provider 
as  soon  as  possible,  but  no  later  than  30 
days  from  the  date  of  the  mammography 
examinatioo;  and 

(ii)  If  the  assessment  is  "Suspicious" 
or  "Highly  suggestive  of  malignancy." 
make  reasonable  attempts  to 
communicate  with  the  heelth  caie 
provider  as  soon  as  possible,  (v  if  the 
heelth  care  provider  is  unavailable,  to  a 
responsible  designee  of  &te  health  care 
provider. 

(4)  Recordkeeping.  Each  facility  that 
perfoms  mammograms: 

(i)  ^lall  (except  as  provided  in 
pare^qih  (cK3)(ii)  of  this  secticm) 
maiiitatn  mammography  films  and 
reports  in  a  permanent  medical  record 
of  the  patient  for  a  period  of  not  less 
than  5  years,  or  not  less  than  10  years 
if  no  additional  mammograms  of  tiie 
patient  are  performed  at  the  fetdUty.  m 
a  longer  period  if  mandated  by  State  or 
local  law;  and 

(ii)  ShaU  upon  request  or  on  behalf  of. 
by  the  patient,  permanentiy  or 
tampmrily  truisfer  the  original 
mammograms  and  copies  of  the 
patient's  reports  to  a  medical 
institutian.  or  to  a  physician  or  health 
care  provider  of  the  petient.  or  to  the 
patient  directly; 

(iii)  Any  fee  charged  to  the  patients 
for  providing  the  services  in  paragraph 
(c)(4Xii)  of  this  section  shall  not  exceed 
the  documented  costs  associated  with 
this  service. 

(5)  Manmtographic  image 
identification.  Each  manunographic 
image  shall  have  the  following 


information  indicated  on  it  in  a 
permanent,  legible,  and  imambiguous 
manner  and  placed  so  as  not  to  obscme 
anatomic  structures: 

(i)  Name  of  patient  and  an  additional 
patient  identifier, 
(ii)  Date  of  examination, 
(iii)  View  and  laterality.  This 
information  shall  be  placed  on  the 
image  in  a  position  near  the  axilla. 
Standardized  codes  specified  by  the 
accreditatian  body  and  approved  by 
FDA  in  accordance  with  §  900.3(b)  or 
§  g00.4(a)(8)  shall  be  used  to  identify 
view  and  laterality. 

(iv)  Facility  name  and  location.  At  a 
minimiiTn,  the  location  shall  include  die 
dty.  State,  and  zip  code  of  the  facility, 
(v)  Technologist  identification, 
(vi)  Cassette/screoi  idoitification. 
(vii)  Mammography  unit 
identification.  Si  there  is  more  than  one 
unit  in  the  facility. 

(d)  QaalitY  assaixmce— general.  Each 
fKility  shall  establish  and  maintain  a 
quality  assurance  program  to  ensure  the 
saiiBty,  reliability,  clarity,  and  accuracy 
of  mammography  services  performed  at 
die  fedlity. 

(1)  Responsible  individuals. 
Responsibility  for  the  quality  assurance 
program  and  for  each  of  its  elements 
shaB  be  assigned  to  individuals  who  are 
quahfied  for  their  assignments  and  who 
shall  be  allowed  adequate  time  to 
pttform  these  duties. 

(i)  Lead  Interpreting  ph3rsician.  The 
facility  shall  identify  a  lead  interpreting 
physician  who  shall  have  the  general 
resptmsibility  of  ensuring  that  the 
quahty  assurance  program  meets  aU 
req^iiraments  of  paragrqihs  (d)  throosh 
(f)  of  this  section.  No  othw  individuu 
shall  be  assigned  or  shall  retain 
responsibility  for  quality  assurance 
tasks  unless  the  lead  interpreting 
physician  has  determined  that  £e 
individual's  quaUficatians  for,  and 
performance  of.  the  assipiment  are 
adequate. 

(ii)  Interpreting  physicians.  All 
interpreting  physicians  interineting 
mammograms  for  the  fadUty  shall: 

(A)  Follow  the  facihty  procedures  for 
corrective  action  when  the  images  they 
are  asked  to  interpret  are  of  poor 
quality,  and  ^ 

(B)  Partidpato  in  the  facility's  medical 
outcomes  audit  program. 

(iii)  Medical  phyvidst'Each  facility 
■hall  have  the  services  of  a  medical 
ph^inst  available  to  survey 
mammography  equipment  and  oversee 
the  equipment-related  quality  assurance 
practices  of  the  facility.  At  a  minimum, 
the  medical  physid8t(s)  shall  be 
reniansible  for  performing  the  survejrs 
and  mammography  equipment 
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evaluations  and  providing  the  facility 
with  the  reports  described  in  paragraphs 
(e)(9)  and  (e)(10)  of  this  section. 

^v)  Quality  control  technologist. 
Responsibility  for  all  individual  t««Vfi 
within  the  quality  assurance  program 
not  assigned  to  the  lead  interpreting 
physidan  or  the  medical  physicist  shall 
be  assigned  to  a  quality  control 
technologist(s).  The  tesks  are  to  be 
performed  by  the  quality  control 
technologist  or  by  other  personnel 
qualified  to  perform  the  tasks.  When 
other  personnel  are  utiUzed  for  these 
•     tasks,  the  quality  control  technologist 
shall  ensure  that  the  tasks  are  completed 
in  such  a  way  as  to  meet  the 
requirements  of  paragraph  (e)  of  this 
section. 

(2)  Quality  assurance  records.  The 
lead  interpreting  physidan,  quality 
control  technologist,  and  medical 
physidst  shall  ensure  that  records 
concerning  employee  qualifications  to 
meet  assigned  quality  assurance  tasks, 
mammography  technique  and 
procedttres,  quality  control  (induding 
monitoring  data,  problems  deteded  by 
analjrsis  of  that  data,  corrective  actions, 
and  the  eCEactiveness  of  the  corrective 
actions),  safety,  and  protection  are 
properly  maintained  and  updated. 
These  quality  control  records  shall  be 
kept  for  each  test  specified  in 
paragraphs  (e)  and  [{)  of  this  section 
tmtil  the  next  annual  inspection  has 
been  completed  and  FDA  has 
deteimined  that  the  facility  is  in 
compliance  with  the  quality  assurance 
requirements  or  until  the  test  has  been 
performed  two  additional  times  at  the 
required  frequency,  whichever  is  longw. 

(e)  (polity  assurance — equipment— 
(1)  Daily  quality  control  tests.  Film 
processors  used  to  develop 
manunograms  shall  be  adjusted  and 
maintained  to  meet  the  technical 
developmoit  specifications  for  the 
mammography  film  in  use.  A  processor 
performance  test  shall  be  performed  on 
each  day  that  examinations  are 
performed  before  any  clinical  filmit  are 
processed  that  day.  The  test  shall 
iadude  an  assessment  of  base  plus  fog 
density,  mid-density,  and  density 
diSarence,  using  the  mammography 
film  used  clinic^y  at  the  facility. 

(i)  The  base  plus  fog  density  shall  be 
within  +  0.03  of  the  established 
operating  level. 

(ii)  The  mid-density  shall  be  within  + 
0.15  of  the  established  operating  level, 
(iii)  The  density  difference  shall  be 
within  -I-  0.15  of  the  established 
operating  level. 

(2)  Weekly  quality  control  tests. 
Facihties  with  screen-film  systems  shn]] 
perform  an  image  quality  evaluation 


test,  using  an  FDA-approved  phantom, 
at  least  weakly. 

(i)  The  optical  density  of  the  film  at 
the  center  of  an  image  of  a  standard 
FDA-accepted  phantom  shall  be  at  least 
1.20  when  exposed  under  a  typical 
clinical  condition. 

(ii)  The  optical  density  of  the  film  at 
the  center  of  the  phantom  ii^figp  shall 
not  change  by  more  than  +  0.20  frran  the 
established  operating  leveL 

\iii)  The  phantom  image  shall  achieve 
at  least  the  minimum  score  established 
by  the  accrediteticm  body  and  accepted 
by  FDA  in  acasdance  with  $  900.3(d)  or 
§  900.4(a)(8). 

(iv)  llie  density  difference  between 
the  backgroimd  of  the  phantom  and  an 
added  test  objed,  used  to  assess  image 
contrast,  shall  be  measured  and  shall 
not  vary  by  more  than  ±  0.05  from  the 
established  operating  level. 

(3)  Quarterly  quality  control  tests. 
Facilities  with  scre«i-film  systems  shall 
perform  the  following  quality  control 
tests  at  least  quarterly: 

(i)  Fixer  retention  in  film.  The 
residual  fixer  shall  be  no  more  than  5 
micrugiams  per  square  cm. 

(ii)  Repeat  analysis.  If  the  total  repeat 
or  rejed  rate  changes  fitmi  the 
previously  determined  rate  by  more 
than  2.0  percent  of  the  total  films 
induded  in  the  analysis,  the  reason(s) 
for  the  change  shall  be  determined.  Any 
corrective  actions  shall  be  recorded  and 
the  results  of  these  corrective  actions 
shall  be  assessed. 

(4)  Semiamual  quality  control  tests. 
Facilities  with  scraen-fifan  systems  shall 
perform  the  following  quality  control 
tests  at  least  semiannuidljf: 

(i)  Darkroom  fog.  The  optical  density 
attributable  to  darkroom  fog  shall  not 
exceed  0.05  when  a  mammogn^hy  film 
of  the  type  used  in  the  facility,  which 
has  a  mid-density  of  no  less  than  1.2 
GO.  is  exposed  to  typical  darkroom 
conditions  for  2  minutes  while  such 
film  is  placed  on  the  coimter  top 
emulsion  side  up.  If  the  darkroom  has 
a  safelight  used  for  mammography  film, 
it  ^laU  be  on  during  this  test 

(ii)  Screen-film  contact  Testing  for 
screen-film  contad  shall  be  conducted 
using  40  mesh  copper  screen.  All 
cassettes  used  in  the  fadhty  for 
mammogniphy  shall  be  tested. 

(iii)  Compresaon  device  performance. 
(A)  A  compression  force  of  at  least  111 
newtons  (25  pounds)  shall  be  provided. 

(B)  Effective  Odober  28, 1999  the 
maximum  compression  force  for  the 
initial  power  drive  shall  be  between  111 
newtons  (25  pounds)  and  209  newtons 
(47  pounds). 

(5)  Annual  quality  control  tests. 
Fadlities  with  screen-film  systems  shall 


perform  the  following  quality  control 
tests  at  least  annually: 

(i)  Automatic  exposure  control 
performance.  (A)  The  AEC  shall  be 
capable  of  maintaining  film  optical 
density  within  ±  0.30  of  the  mean 
optical  density  when  thickness  of  a 
homogeneous  material  is  varied  over  a 
range  of  2  to  6  cm  ana  the  kVp  is  varied 
appropriately  for  such  thicknesses  ovm 
the  kVp  range  used  clinically  in  the 
facility.  If  tMs  requirement  cannot  be 
met  a  technique  chart  shall  be 
developed  showing  appropriate 
techniques  (kVp  and  density  control 
settings)  for  difiierent  breast  thicknesses 
and  compositions  that  must  be  used  so 
that  optical  densities  within  ±  a  30  of 
the  average  under  phototimed 
conditions  can  be  produced. 

(B)  After  Odober  28, 1999  the  ABC 
shall  be  capable  of  m«int«ini»^g  Bim 
optical  density  (OD)  within  ±  0.15  of  the 
mean  optical  density  when  thickness  of 
a  homogeneous  material  is  varied  over 
a  range  of  2  to  6  cm  and  the  kVp  is 
varied  appropriately  for  such 
thicknesses  ow  the  kVp  range  used 
clinically  in  the  fadlity. 

(C)  The  optical  density  of  the  fifan  in 
the  center  of  the  phantom  image  «h»n 
not  be  less  than  1.20. 

(il)  iCilovoltage  peak  (kVp)  accuracy 
and  reprodudbility.  (A)  The  kVp  shall  • 
be  accurate  within  +  5  percent  of  the 
indicated  at  selected  kVp  at: 

(1)  The  lowest  clinical  kVp  that  can 
be  meesured  by  a  kVp  test  device; 

[2)  The  most  commonly  used  clinical 
kVp; 

13)  The  highest  availabfe  clinical  kVp. 
and 

(B)  At  the  most  commonly  used 
clinical  settings  of  kVp,  the  coetfident 
of  variation  of  reprodudbility  of  the 
kVp  shall  be  equal  to  or  less  than  0.02.'* 

Uii)  Focal  spot  condition.  Until 
Odober  28. 1999  focal  spot  condition 
shall  be  evaluated  either  by  determining 
system  resolution  or  by  measuring  focal 
spot  dimensions.  After  October  28, 1999 
facilities  shall  evaluate  focal  spot 
condition  only  by  determining  the 
system  resolution. 

(A)  System  Resolution.  (I)  Each  X-ray 
eygtam  used  for  mammography,  in 
combination  with  the  mammography 
screen-film  oombinaticHi  used  in  the 
facility,  shall  provide  a  mininniin 
resolution  of  11  Cydes/millimeters 
(mm)  (line-pairs/mm)  when  a  high 
contrast  resolution  bar  test  pattern  is 
oriented  with  the  bars  perpendicular  to 
the  anode-cathode  axis,  and  a  minimiim 
resolution  of  13  line-pairs/mm  when  the 
bars  are  parallel  to  that  axis. 

[2)  The  bar  pattern  shall  be  placed  4.5 
cm  above  the  breast  support  surface, 
centered  with  reaped  to  the  diest  vrall 
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edge  of  the  image  receptor,  and  with  the 
edge  of  the  pattern  widiin  1  cm  of  the 
chest  wall  «3ge  of  the  imaf  ■•  receptor. 

(3)  When  nutn  than  one  laiget 
material  is  provided,  the  measunmeni 
in  paragraph  (e)(5Hiii)CA)  of  this  taction 
shall  be  made  using  the  appropfiate 
focal  raot  for  each  target  matsriaL 

(4)  Whan  mora  than  one  SID  is 
provided,  the  test  shall  be  peribnned  at 
SID  most  oonunanly  used  clinically. 


(5)  Test  kVp  shall  be  set  at  the  vahie 
used  clinically  by  the  bdlity  far  a 
standard  bteast  and  shall  be  performed 
in  the  AEC  mode,  if  available.  If 
necessary,  a  suitable  absorber  may  be 
placed  in  the  beam  to  increese  exposure 
times.  The  screen-film  caasette 
cmnbinatton  used  by  the  facility  riiall  be 
used  to  test  for  this  requirement  and 


Table  1 


•hull  be  placed  in  the  normal  locatian 
used  for  clinical  procedures. 

(B)  Focal  spot  dimensions.  Measured 
values  of  the  focal  spot  length 
(dimension  parallel  to  the  anode 
cathode  axis)  and  width  (dimensian 
perpendicular  to  the  anode  cathode 
axis)  shall  be  within  the  ialannce  limits 
specified  in  Table  1. 


Focal  Spot  Totaianoe  Umk 


lytadmisn  Measured  Dimensions 

Nominil  Focal  Spot  Size  (mm) 

WiOtimri 

LBt%fhl/m4 

O10 
015 
O20 
Ol30 
O40 
OM 

015 
023 
O30 
045 
O80 
O90 

015 
023 
O30 
085 
086 
1J0 

(iv)  Beam  quality  and  half-value  layer 
(HVL).  The  HVL  shall  meet  the 
specifications  oi  §  1020.300nXl)  of  this 


diapter  for  the  minimum  HVL.  These 
values,  extrapolated  to  the 
mammopaphic  range,  are  shown  in 

TABLE  2 


Table  2.  Values  not  shown  in  Table  2 
may  be  determined  by  linear 
interpolation  or  extrapolaticm. 


X-iay  Tube  Voiags  (HtoMft  peak)  and  MHmum  HVL 


Oeeigned  Operating  Range  (kV) 


50 


(v)  Breast  entrance  air  kerma  and  AEC 
reproducibility.  The  coefficiait  of 
variation  for  both  air  keima  and  mAs 
shall  not  exceed  0.05. 

(vi)  DosimetTy.  The  average  glandular 
doee  dehvered  dviring  a  single  cianio- 
caudsl  view  of  an  FDA-accepted 
ph"*t"m  gimiilaring  a  standard  breast 
shall  not  exceed  3.0  milligray  (mGy)  (0.3 
rad)  per  exposure.  The  doee  shall  be 
determined  with  technique  factors  and 
conditions  used  clinically  for  a  standard 


(vii)  X-ray  field/li^t  field/imaga 
receptor/com{Heasion  paddle  alignment. 
(A)  All  systems  shall  have  beam- 
limiting  devices  that  allow  the  useful  X- 
ray  beoma  to  extend  to  or  beyond  the 
edges  of  the  image  receptor  but  by  no 
more  than  2  percent  of  the  SID  at  the 
diest  wall  side. 

(B)  If  a  light  field  that  passes  through 
the  X-ray  beam  limitation  device  is 
provided,  it  shall  be  aligned  with  the  X- 
ray  field  so  that  the  total  of  any 
misalign mont  of  the  edges  of  the  light 
field  and  the  X-ray  field  along  either  the 


lagth  or  the  width  of  the  visually 
defined  field  at  the  plane  of  the  breast 
support  surface  shall  not  exceed  2 
percent  of  the  SID. 

(C)  The  chest  wall  edge  of  the 
compression  paddle  shall  not  extend 
beyond  the  chest  wall  edge  of  the  image 
receptor  by  more  than  one  percent  of  the 
SID  whan  tested  with  the  compression 
paddle  placed  above  the  breast  support 
surface  at  a  distance  equivalent  to 
standard  breast  thickness.  The  shadow 
of  the  vertical  edge  of  the  compression 
paddle  shall  not  be  visible  an  th    image. 

(viii)  Uniformity  of  screen  spe^.  J. 
Uniformity  of  screen  speed  of  all  the 
cassettes  in  the  facility  shall  be  tested 
and  the  difiierraice  betweoi  the 

ma-riTniiTTi  and  Tninimiiin  optical 

densities  shall  not  exceed  0.30.  Screen 
artifacts  shall  also  be  evahi^ed  during 
this  test 

(ix)  System  artifacts.  System  artifacts 
shall  be  evaluated  with  a  high-grade, 
defect- free  sheet  of  homogeneous 
material  large  enough  to  cover  the 
mammography  cassette  and  diall  be 
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perfumed  for  all  cassette  sixes  used  in 
the  facitity  using  a  grid  appropriate  for 
the  cassette  size  being  tested.  System 
artifacts  shall  also  be  evaluated  for  all 
available  focal  spot  sizes  and  target  filter 
combinations  used  clinically. 

(x)  Radistion  output  (A)  The  system 
diall  be  capable  of  prodiK±ig  a 
minimum  output  of  4.5  mGy  air  kerma 
per  second  (513  milli  Roentgen  (mR)  per 
second)  when  operating  at  28  kVp  in  the 
standard  mammography  (moly/moly) 
mode  at  any  SID  where  the  S3f8t«m  is 
designed  to  operate  and  when  measured 
by  a  detectOT  with  its  center  located  4.5 
cm  above  the  breast  support  surface 
with  the  compression  paddle  in  place 
between  the  source  and  the  detects. 
After  October  28, 1999  the  S3rstem, 
under  the  same  measuring  conditions 
shall  be  capable  of  producing  a 
minimum  output  of  7.0  mGy  air  keima 
per  second  (800  mR  pv  second)  when 
operating  at  28  kVp  in  the  standard 
(moly/moly)  mammography  mode  at 
any  SID  where  the  gjttaai  is  designed  to 
operate. 
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(B)  The  system  shall  be  capable  of 
maintaining  the  reguirad  minimum 
radiation  ou^ut  averaged  over  a  3.0 
second  period. 

(xi)  Decompression.  If  the  system  is 
equipped  widj  a  provision  for  automatic 
decompression  after  completion  of  an 
exposure  or  interruption  of  power  to  the 
system,  the  system  shall  be  tested  to 
confirm  that  it  provides: 

(A)  An  override  capability  to  allow 
•maintenance  of  compression; 

(B)  A  continuous  display  of  the 
ovenide  status;  and 

(C)  A  manual  emergency  compression 
release  that  can  be  activated  in  the  event 
of  power  or  automatic  release  failure. 

(6)  Qaality  control  tests— other 
modalities.  For  systems  with  image 
receptor  modalities  other  than  screm- 
film,  the  quahty  assiirance  program 
shall  be  substantially  the  same  as  the 
quality  assurance  program 
recommended  by  die  image  receptor 
manufacturer,  except  that  the  mavimnm 
allowable  dose  shall  not  exceed  the 
maximum  allowable  dose  for  screen- 
film  systems  in  paragraph  (eXSXvi)  of 
diissectioiL 

(7)  Mobile  Units.  The  facility  shall 
verify  that  mammography  miits  used  to 
ptodmca  mammograms  at  more  than  one 
location  meet  the  requirements  in 
paragraphs  (eKD  through  (e)(6)  of  this 
section.  In  addition,  at  eadi 
examination  location,  before  any 
examinations  are  coiKiucted,  the  facility 
shall  verify  satisfactory  performance  of 
such  units  using  a  test  method  that 
establishes  the  adequacy  of  the  image 
quality  produced  by  the  unit 

(8)  Use  of  test  resuks.  (i)  After 
completion  of  the  tests  ^Mcified  in 
paragraphs  (e)(1)  throu^  (eM?)  of  this 
section,  the  facility  shall  compare  the 
test  results  to  the  corresponding 
specified  ecten  limits;  or,  for 
nonscreen-film  modalities,  to  the 
manufacturer's  recommended  action 
limits;  or,  for  post-move, 
preexamination  testing  of  mobile  units, 
to  the  limits  establishml  in  the  test 
method  used  by  the  facility. 

(ii)  If  the  test  results  fall  outside  of  the 
action  limits,  the  source  of  the  problem 
shall  be  identified  and  corrective 
actions  shall  be  taken: 

(A)  Before  any  further  examinations 
are  performed  or  any  films  are 
processed  using  the  component  of  the 
mammography  system  tlut  failed  the 
test  if  the  failed  test  was  that  described 
in  paragraphs  (eXD.  (eX2).  (eX4Xii). 
(eX4Xiii).  (e)(5Xi),  (eX5)(iu).  (eXsXv). 
teXSXvi).  (e)(6),  or  (e)(7)  of  this  section; 

(B)  Within  30  days  of  the  test  date  for 
all  other  tests  described  in  paraigraph  (e) 
of  this  section. 


(9)  Surveys,  (i)  At  least  once  a  year, 
each  facility  shall  undergo  a  survey  by 
a  medical  physicist  or  by  an  individual 
under  the  direct  supervision  of  a 
medical  physicist  At  a  minimiim  this 
survey  shall  include  the  performance  of 
tests  to  ensiire  that  the  facility  meets  the 
quality  assurance  requirements  of  the 
annual  tests  described  in  paragraphs 
(eXS)  and  (eX6)  of  this  section  and  the 
weekly  phantom  image  quality  test 
deacribed  in  paragraph  (eX2)  of  this 
section. 

(ii)  The  results  of  all  tests  conducted 
by  the  facility  in  accordance  with 
paragraphs  (eXD  through  (eX7)  of  this 
section,  as  well  as  written 
documentation  of  any  corrective  actions 
tdcen  and  their  results,  shell  be 
evaluated  for  adequacy  by  the  medical 
physicist  performing  the  siuvey. 

Uii)  The  medical  physicist  shall 
prepare  a  survey  report  that  inrlnd^^  a 
summary  of  this  review  and 
recommendations  for  narnsiaiy 
improvements. 

(iv)  The  survey  report  shall  be  sent  to 
the  facility  within  30  days  of  the  date  of 
the  survey. 

(v)  The  survey  report  shall  be  dated 
and  signed  by  the  medical  physicist 
performing  or  supervising  the  survey.  If 
the  survey  was  performed  entirely  or  in 
part  by  another  individual  under  the 
direct  supervision  of  the  medical 
phjrsicist  that  individual  and  the  pert  of 
the  survey  diat  individual  performed 
shall  also  be  identified  in  the  survey 
report 

(10)  Mamwogmphy  equipment 
evtAiations.  Additional  evaluations  of 
mammography  units  or  image 
processors  shall  be  conducted  whenever 
a  new  unit  or  processor  is  installed,  a 
unit  or  processor  is  dissen^led  and 
reassembled  at  the  same  or  a  new 
location,  or  m8)or  components  of  a 
mammo^ephy  imit  or  processor 
equipment  are  changed  or  repaired. 
These  evaluations  shall  be  used  to 
determine  whether  the  new  or  changed 
equipment  meets  the  requirements  of 
applics^le  standards  in  paragraphs  (b) 
and  (e)  of  this  section.  All  problems 
shall  be  corrected  before  the  new  or 
changed  equipment  is  put  into  service 
for  examinations  or  film  processing.  The 
manunography  equipment  evaluation 
shaU  be  perfbimed  l^  a  medical 
physknst  or  by  an  individual  under  the 
direct  supervision  of  a  medical 
physicist 

111)  Facility  cleanliness,  (i)  The 
iacility  shall  establish  and  implement 
adequate  protocols  for  mAintnining 
dariooom,  screen,  and  view  box 
cleanliness. 

(ii)  The  facility  shall  document  that 
all  cleaning  procedures  are  performed  at 


the  frequencies  specified  in  the 
protocols. 

(12)  CaUbmtion  ofairkenna 
measuring  instruments.  Instruments 
used  by  medical  physicists  in  their 
annual  siuvey  to  measure  the  air  kerma 
or  air  keima  rate  from  a  mammography 
unit  shall  be  calibrated  at  leest  once 
every  2  yean  and  each  time  tkuB 
instrument  is  repaired.  The  instrumaiit 
calibration  must  be  trat»eble  to  a 
naticmal  standard  and  calibrated  with  an 
accuracy  of  •»■  6  percent  (95  percent 
confidence  level)  in  the  mammography 
energy  range. 

(13)  In^action  coatn^.  Facilities  shall 
estaUish  and  comply  with  a  system 
specifying  procedures  to  be  folle%ved  by 
the  facility  for  cleaning  and  disinfecting 
mamimjgnmhy  equipment  after  contact 
with  blood  or  other  potentially 
infectious  naterials.  This  system  shall 
specify  the  methods  for  documenting 
facility  compliance  with  the  infection 
control  procedures  established  and 
shalL 

0)  Comply  with  all  applicable 
Federal.  State,  and  local  regulations 
pertaining  to  infection  control;  and 

(ii)  Comply  with  the  manufocturer's 
recommeiKled  procedures  for  the 
cleaning  and  d^infsction  of  tiie 
mammography  equipment  used  in  dia 
facility;  or 

(iii)  IJF  adequate  mannbctuier's 
rsooramendations  are  not  available, 
comply  with  generally  accepted 
guidaitce  on  infaction  control,  until 
such  leconunendations  become 
available. 

(Q  Quality  assuiance-mammographjr 
medical  outcomes  audit.  Each  facility 
shall  establish  and  maintain  a 
mammography  medical  outcomes  audit 
program  to  foUowup  positive 
mammographic  assessments  and  to 
corralate  pathology  results  with  the 
interpretiiig  ph3rsician's  finHtngy  Tttia 
program  shall  be  designed  to  ensue  the 
reliabihfy,  clarify,  and  accuracy  of  the 

interpretation  of  mamnmgratna 

(1)  General  requirements.  Each  focilify 
^lall  establish  a  system  to  collect  and 
review  outcome  data  for  all 
mammograms  peifuimed,  including 
followup  on  the  disposition  of  all 
positive  manunograms  and  correlation 
of  pathology  results  with  the 
interpreting  physician's  mammography 
report  Analysis  of  these  outcome  data 
skdl  be  made  individually  and 
collectively  for  all  interpreting 
physicians  at  the  facilify.  In  addititm. 
any  cases  of  breast  cancer  among 
women  imaged  at  the  facilify  that 
subsequraitly  become  known  to  the 
facilify  shall  prompt  the  facilify  to 
initiate  followup  on  surgical  and/or 
pathology  results  and  review  of  the 
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mammograms  takon  prim  to  the 
diagnosis  of  a  malignancy. 

(2)  Frequency  of  audit  analysis.  The 
CM^ty's  fint  audit  analysis  shall  be 
initiated  no  later  than  12  months  after 
the  date  the  facility  becomes  certified, 
or  12  months  after  April  28.  1999 
whichever  date  is  the  latest  This  audit 
analysis  shall  be  completed  within  an 
additional  12  months  to  permit 
completion  of  diagnostic  procedures 
and  data  collection.  Subsequent  audit 
analyses  will  be  conducted  at  least  once 
every  12  months. 

(3)  Renewing  intarpteting  physician. 
Each  facility  shaU  designate  at  least  one 
interpreting  physician  to  review  the 
medical  outcomes  audit  data  at  least 
once  every  12  months.  This  individual 
shall  record  the  dates  of  the  audit 
period(s)  and  shall  be  responsible  for 
analyzing  results  based  on  this  audit 
This  individual  shall  also  be  responsible 
for  documenting  the  results,  notifying 
other  interpreting  physicians  of  their 
results  and  the  facility  ag^egate  results. 
If  fbllowup  actions  are  taken,  the 
reviewing  interpreting  physician  shall 
also  be  responsible  for  documenting  the 
nature  of  the  followup. 

(g)  MammogFophic  proceduie  and 
techniques  for  mammography  of 
patients  with  breast  implants,  (t)  Each 
fiKility  shall  have  a  procedure  to  inquire 
whether  or  not  the  pntient  has  breast 
implants  prior  to  the  actual 
manunognphic  exam. 

(2)  Except  whne  amtzaindicated,  or 
unless  modified  by  a  phjrsidan's 
directions,  patients  with  fafeast  implants 
undergoing  mammography  shall  have 
mammographic  views  to  maximiiw  the 
visualization  of  breast  tisstie. 

(h)  Consomer  compliant  mechanism. 
Each  fiKility  shall: 

(1)  Establish  a  written  and 
documented  sjrstem  for  collecting  and 
resolving  consumer  complaints; 

(2)  ^■^t^JT'  a  record  of  each  smious 
complaint  received  by  the  facility  for  at 
least  3  jrears  from  the  date  the  complaint 
was  received; 

(3)  Provide  the  consumer  with 
adequate  directions  for  filing  serious 
complaints  with  the  facility's 
accreditation  body  if  the  facility  is 
unable  to  resolve  a  serious  complaint  to 
the  consumer's  satisfaction; 

(4)  Report  unresolved  serious 
complaints  to  the  accreditation  body  in 
•  manner  and  timeframe  specified  l^ 
the  accreditation  body. 

(i)  Clinical  image  quality.  CMnir»\ 
images  produced  by  any  certified 
facility  must  continue  to  comply  with 
the  standards  far  cHnical  image  quality 
established  by  that  facility's 
accreditation  body. 


())  Additional  mammography  review 
and  patient  notification.  (1)  If  FDA 
believes  that  mammography  quality  at  a 
facility  has  been  compromised  and  may 
present  a  serious  risk  to  human  health, 
the  facility  shall  provide  clinical  images 
and  othor  relevant  information,  as 
specified  by  FDA.  for  review  by  the 
accreditation  body  or  other  entity 
designated  by  FDA.  This  additional 
mammography  review  will  help  the 
agency  to  determine  whether  the  facility 
is  in  compliance  with  this  section  and. 
if  not.  wfaiather  than  is  a  need  to  notify 
affected  patients,  their  physicians,  or 
the  public  that  the  reliabi  ''y,  clarity, 
and  acciiracy  of  interpretation  of 
mammograms  has  been  compromised. 

(2)  If  FDA  determines  that  any  activity 
related  to  the  provision  of 
mammography  at  a  facility  may  present 
a  serious  risk  to  hiimwn  health  such  that 
patient  notification  is  necess;  ^    the 
facility  shall  notify  patients  or  their 
designees,  their  phj^sicians.  or  the 
public  of  action  that  may  be  taken  to 
minimize  the  eSscta  of  the  risk.  Such 
notification  shall  occur  within  a 
timeframe  and  in  a  manner  specified  by 
FDA. 

tt08.1» 

(a)  FDA  action  foiiowiag  iwocotian  a/ 
accreditation.  If  a  facility's  accreditation 
is  revoked  by  an  acczaditatien  body,  the 
agency  may  conduct  an  investigation 
into  the  reasons  for  the  revocation. 
Following  such  investigation,  the 
agency  may  determine  that  the  facility's 
certificate  shall  no  fonger  be  in  efhct  or 
the  agency  may  take  whatever  other 
action  or  combination  of  actions  will 
best  protect  the  public  health,  including 
the  establishment  and  implementation 
of  a  corrective  plan  of  action  that  will 
permit  the  certificate  to  continue  in 
effect  while  the  facility  seeks 
reaccreditation.  A  facility  whose 
certificate  is  no  longer  in  efiact  because 
it  has  lost  its  accreditation  may  not 
practice  mammography. 

(b)  Withdrawal  of  FDA  approval  of  an 
accreditation  body.  (1)  If  FDA 
withdraws  approval  of  an  accreditation 
body  under  §  900.6,  the  certificates  of 
facilities  previously  accredited  by  such 
body  shall  remain  in  effect  for  up  to  1 
year  from  the  date  of  the  withdrawal  of 
approval,  unleaa  FDA  determines,  in 
order  to  protect  human  health  or 
becaiise  the  accreditation  body 
fraudulentiy  accredited  facilities,  that 
the  certificates  of  some  or  all  of  the 
facilities  should  be  revoked  or 
suspended  or  that  a  shorter  time  period 
should  be  esteblished  for  the  certificates 
to  remain  in  effect 


(2)  Afker  1  year  from  the  date  of 
withdrawal  of  approval  of  an 
accreditetion  body,  or  within  any 
shorter  period  of  time  established  by  the 
agency,  the  affected  facilities  must 
obtain  accreditation  bom  another 
accreditation  body,  or  from  another 
entity  designated  by  FDA. 

1900.14 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section.  FDA  may  suspend  or 
revoke  a  certificate  if  FDA  finds,  after 
providing  the  owner  or  operator  of  the 
facility  with  notice  and  opportunity  for 
an  informal  hearing  in  accordance  with 
part  16  of  this  ch^ter,  that  the  owner, 
operator,  or  any  employee  of  the  facility. 

(1)  Has  been  guihy  of 
misrepresentation  in  obtaining  the 
certificate; 

(2)  Has  failed  to  comply  with  the 
standards  of  §  900.12; 

(3)  Has  failed  to  comply  with 
reasonable  requests  of  the  agency  or  die 
accreditation  body  for  records, 
informatfon,  reports,  or  materials  that 
FDA  believes  are  necessary  to  determine 
the  continued  eligibility  of  the  fadlify 
for  a  certificate  or  continued  cnnplisjice 
with  the  standards  of  §  900.12; 

(4)  Has  refused  a  reasonable  request  of 
a  duly  designated  FDA  inspector.  State 
inspector,  or  accreditation  body 
representative  far  permission  to  in^iect 
the  fiadUfy  or  the  operations  and 
pertinent  records  of  the  facUity: 

(5)  Has  violated  or  aided  and  abetted 
in  the  viofation  of  any  proviHon  of  or 
regvdation  promulgated  punuant  to  42 
U.S.C  263b;  or 

(6)  Has  failed  to  comply  with  prior 
sanctions  imposed  by  the  agency  imder 
42  U.S.C  263b(h). 

(b)  FDA  may  suspend  the  certificate  of 
a  facdlity  befcue  holding  a  hearing  if 
FDA  makes  a  finding  described  in 
paragraph  (a)  of  this  section  and  also 
determines  that; 

(1)  The  failure  to  compfy  wdth 
required  standards  presenta  a  serious 
risk  to  human  health; 

(2)  The  refusal  to  permit  inspection 
makes  immediate  suspoooion  necessary; 
or 

(3)  There  is  reason  to  believe  that  the 
violation  or  aiding  and  abetting  of  the 
viofation  was  intentional  tx  assooated 
writh  fraud. 

(c)  If  FDA  suspends  a  certificate  in 
accndance  with  paragraph  (b)  of  this 
section: 

(1)  The  agency  shall  provide  the 
facility  with  an  opportunity  for  an 
informal  hearing  under  part  16  of  this 
chapter  not  Uter  than  60  days  from  the 
effective  date  of  this  suspension; 

(2)  The  suspension  shall  remain  in 
efiect  until  this  agency  determines  that: 


Fedaral  Rggjrtar  /  Vol.  62.  No.  208  /  Tuesday.  October  28.  1997  /  Rules  and  Ri^ulations      55983 


(i)  Allegatfons  of  viofations  or 
misconduct  were  not  substantiated; 

(ii)  Violations  of  required  standards 
have  he&a  corrected  to  the  agency's 
satisfaction;  or 

(iii)  The  facility's  certificate  is 
revoked  in  accordance  with  paragrapli 
(d)  of  this  section; 

(d)  After  providing  a  heiiring  in 
accordance  with  paragraph  (c)(1)  of  this 
section,  the  agency  may  revoke  die 
facility's  certificate  if  the  agency 
determines  that  the  facility: 

(1)  Is  tmwilling  or  unable  to  correct 
violations  that  were  the  basis  for 
suspension;  at 

(2)  Has  eng^ed  in  frauduloit  acti^ty 
to  obtain  or  continue  certification. 


oarWIcatlon  orreeertiflcalion. 

(a)  The  appeals  procedures  described 
in  this  section  are  available  only  for 
adverse  accreditation  (»-  reeccreditation 
decisions  that  preclude  certification  or 
racertification  by  FDA.  Agency 
decisions  to  suspend  or  revoke 
certificates  that  are  already  in  efiiect  wiU 
be  handled  in  accordance  with  §  900.14. 

(b)  Upon  learning  that  a  faudlity  has 
failed  to  become  accredited  or 
reaccredited,  FDA  will  notify  the  facility 
that  the  agency  is  unable  to  certify  that 
facility  without  proof  of  accreditation. 

(c)  A  facility  that  has  been  denied 
accreditation  or  reaccreditation  is 
entiUed  to  an  appeals  process  from  the 
accreditation  body,  in  accordance  with 
§  900.7.  A  facility  must  avail  itself  of  the 
aooeditation  body's  appeal  process 
before  requesting  reconsideration  from 
FDA. 

(d)  A  fiadlify  that  cannot  achieve 
satisfactory  resolution  of  an  adverse 
accreditation  decision  through  the 
accreditation  body's  appeel  process  is 
entitied  to  further  appeal  in  accordance 
with  procedures  set  forth  in  this  section 
and  in  regufations  published  in  42  CFR 
part  498. 

(1)  RefiBrences  to  the  Health  Care 
Financing  Administration  (HCFA)  in  42 
CFR  pert  498  should  be  reed  as  Uie 
Division  of  Mammography  Quality  and 
Radiation  Programs  (DMQRP),  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration. 

(2)  Refnences  to  the  Appeels  Council 
of  the  Social  Security  Administration  in 
42  CFR  part  498  should  be  read  as 
refarences  to  the  Departmental  Appeals 
Board. 

(3)  In  accordance  writh  the  procediires 
set  forth  in  subpart  B  of  42  CFR  part 
498,  a  facility  that  has  been  denied 
accreditation  following  appeal  to  the 
accreditation  body  may  request 
reconsideration  of  that  adverse  decision 
fromDM(^lP. 


(i)  A  fadlify  must  request 
reconsideration  by  DMQRP  within  60 
days  of  the  accreditation  body's  adverse 
appeals  decisimi,  at  the  following 
address:  Division  of  Manunography 
Qualify  and  Radiation  Programs  (HFZ- 
240).  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850,  Attn:  Facilify 
Accreditation  Review  Committee. 

(ii)  The  request  for  reconsidantion 
shall  include  three  copies  of  the 
following  records: 

(A)  The  accreditation  body's  original 
denial  of  accreditation. 

(B)  All  information  the  facilify 
submitted  to  the  accreditation  body  as 
part  of  the  appeals  process; 

(C)  A  copy  of  the  accreditation  body's 
adverse  appeals  decision;  and 

(D)  A  statement  of  the  basis  for  the 
facility's  disagreement  with  the 
accreditation  body's  decision. 

(iii)  DMQRP  will  conduct  ita 
reconsideration  in  accordance  with  the 
procedures  set  forth  in  subpart  B  of  42 
CFR  part  498. 

(4)  A  facilify  that  is  dissatisfied  with 
DMQRFs  decision  following 
reconsideration  is  entitled  to  a  formal 
hearing  in  accordance  with  procedures 
set  fwth  in  subpart  D  of  42  CFR  part 
498. 

(5)  Either  the  facility  or  FDA  may 
request  review  of  the  hearing  officer's 
decision.  Such  review  will  be 
conducted  by  the  Departmmtal  Appeels 
Board  in  accordance  with  subpart  £  of 
42  CFR  part  498. 

(6)  A  facility  cannot  pafc»m 
mammography  services  while  an 
adverse  acoeditatton  decision  is  luring 
appealed. 

fsoe.18 


(a)  The  appeals  procedures  described 
in  this  section  are  available  only  to 
facilities  that  are  denied  certification  by 
FDA  after  they  have  been  accredited  by 
an  approved  accreditation  body. 
Appeals  ba  facilities  that  have  failed  to 
become  accredited  are  governed  by  the 
procedures  set  forth  in  §  900.15. 

(b)  FDA  may  deny  the  application  if 
the  agency  has  reason  to  believe  that 

(1)  The  facility  will  not  be  operated  in 
accordance  with  standards  established 
under  $900.12; 

(2)  The  fiKdlify  will  not  permit 
inspections  or  provide  access  to  records 
or  information  in  a  timely  fashion;  or 

(3)  The  facility  has  been  guilty  of 
misrepresentation  in  obtaining  the 
accreditation. 

(cHl)  If  FDA  denies  an  application  for 
certification  by  a  faciity  that  has 
received  accreditation  from  an  approved 


accreditation  body.  FDA  shall  provide 
the  facilify  with  a  statement  of  the 
grounds  on  which  the  denial  is  based. 

(2)  A  facilify  that  has  been  denied 
accreditation  may  request 
reconsideratioa  and  appeal  of  FDA's 
determination  in  accordance  with  die 
applicable  provisions  of  §  900.15(d). 

S  900.17  [Bassrved] 

1990118    ANsmalivai 
f  000.12  quaMy  I 

(a)  Criteria  for  approval  of  alternative 
standards.  Upon  application  by  a 
qualified  party  as  defined  in  paragraph 
(b)  of  this  section,  FDA  may  approve  an 
alternative  to  a  quality  standard  under 
§  900.12.  when  the  agency  detennines 
that 

(1)  The  proposed  alternative  standard 
will  be  at  least  as  effective  in  —nii^ 
quality  mammography  as  the  standard  it 
proposes  to  replace,  and 

(2)  The  proposed  altmnative: 

(i)  Is  too  limited  in  ita  applicabilify  to 
justify  an  amendment  to  the  standard;  or 

(ii)  OfiiBrs  an  expected  benefit  to 
human  health  that  is  so  great  that  the 
time  required  for  «iiM»n>liT|g  the  standard 
would  present  an  unjustifiable  risk  to 
the  human  health;  and 

(3)  The  granting  of  the  alternative  is 
in  keeping  with  the  purposes  of  42 
U.S.C  263b.  - 

(b)  Applicants  for  ahematives.  (* 
Mammography  facilities  and 
accreditation  bodies  may  appfy  for 
alternatives  to  the  qualify  standards  of 
§900.12. 

(2)  Federal  agendes  and  State 
govemmenta  that  are  not  accreditation 
bodies  may  apply  for  alternatives  to  the 
standards  of  §  900. 1 2(a). 

(3)  Manufacturers  and  assemblen  of 
equipment  used  for  mammography  may 
apply  for  alternatives  to  the  standards  of 
S  900.1 2(b)  and  (e). 

(c)  Apphcations  for  approval  of  an 
ahemative  standard.  An  ^iplication  for 
approval  of  an  alternative  standard  or 
for  an  amendment  or  extension  of  the 
alternative  standard  shall  be  submitted 
in  an  original  and  two  copies  to  the 
Director,  Division  of  Mammography 
Qualify  and  Radfation  Programs  (HFZ- 
240),  Center  for  Devices  and 
Radiological  Health.  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  The  application 
for  approval  of  an  alternative  standard 
shall  include  the  following  information: 

(1)  Identification  of  the  original 
standard  for  which  the  alternative 
standard  is  being  proposed  and  an 
explanation  of  why  the  applicant  is 
proposing  the  alternative; 

(2)  A  description  of  the  iTMinn«»r  in 
which  the  alternative  is  proposed  to 
deviate  from  the  original  standard; 
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(3)  A  description,  supported  by  data, 
of  the  advantages  to  be  derived  from 
such  deviation; 

(4)  An  explanation,  supported  by 
data,  of  how  such  a  deviation  would 
ensure  equal  or  greater  quality  of 
production,  processing,  or  interpretation 
of  mammograms  than  the  original 
standard; 

(5)  The  suggested  period  of  time  that 
the  proposed  alternative  standard  would 
be  in  efEact;  and 

(6)  Such  other  information  required 
by  the  Director  to  evaluate  and  act  on 
the  application. 

(d)  Ruling  on  applications.  (1)  FDA 
may  approve  or  deny,  in  whole  or  in 
part,  a  request  for  approval  of  an 
alternative  standard  or  any  amendment 
or  extension  thereof,  and  shall  inform 
the  applicant  in  writing  of  this  action. 
The  written  notice  shall  state  the 
manner  in  which  the  requested 
alternative  standard  differs  from  the 
agency  standard  and  a  summary  of  the 
reesons  for  approval  or  denial  of  the 
request  If  the  request  is  approved,  the 
written  notice  shall  also  include  the 
effsctive  date  and  the  termination  date 
of  the  approval  and  a  summary  of  the 
limitations  and  conditions  attached  to 
the  approval  and  any  other  information 
that  may  be  relevant  to  the  approved 
requAt  Each  api>roved  alternative 
stuidard  shall  be  assigned  an 
identifying  niunber. 

(2)  Notice  of  an  approved  request  for 
an  alternative  standiard  or  any 
amendment  or  extension  thereof  shall 
be  placed  in  the  public  docket  file  in  the 
Dockets  Management  Branch  and  may 
also  be  in  the  form  of  a  notice  published 
in  the  Federal  Regietar.  The  notice  shall 
state  the  name  of  the  applicant,  a 
description  of  the  published  agoocy 


standard,  and  a  description  of  the 
approved  altwnative  standard, 
including  limitations  and  conditions 
attached  to  the  approval  of  the 
alternative  standard. 

(3)  Summaries  of  the  approval  of 
alternative  standards,  including 
information  on  their  nature  and  number, 
shall  be  provided  to  the  National 
Mammo^aphy  Quality  Assurance 
Advisory  Committee. 

(4)  All  applications  for  approval  of 
alternative  standards  and  for 
amendments  and  extensions  thereof  and 
all  correspondence  (including  written 
notices  of  approval)  on  these 
applications  shall  be  available  for  public 
disclosure  in  the  Dockets  Management 
Branch,  excluding  patient  identifiers 
and  confidential  commercial 
information. 

(e)  Amendment  or  extension  of  an 
alternative  standard.  An  application  for 
amending  or  extending  approval  of  an 
alternative  standard  shiall  include  the 
following  information: 

(1)  The  approval  number  and  the 
expiration  date  of  the  alternative 
standard; 

(2)  The  amendment  or  extension 
reqiiested  and  the  basis  for  the 
amendment  or  extension;  and 

(3)  An  explanation,  supported  by 
data,  of  how  such  an  amendment  or 
extension  would  ensure. equal  or  greater 
quality  of  production,  processing,  or 
interpretation  of  manunograms  than  the 
ori^nal  standard. 

(If)  Applicability  of  the  alternative 
standards.  (1)  Except  as  provided  in 
paragraphs  (f)(2)  and  (f)(3)  c^this 
section,  any  approval  of  an  alternative 
standard,  amerulment,  or  extension  may 
be  implemented  only  by  the  entity  to 
which  it  was  granted  and  under  the 


terms  under  which  it  was  granted.  Other 
entities  interested  in  similar  or  identical 
approvals  must  file  their  own 
application  following  the  procedures  of 
paragraph  (c)  of  this  section. 

(2)  When  an  alternative  standard  is 
approved  for  a  manufacturer  of 
equipment,  any  facility  using  that 
equipment  will  also  be  covered  by  the 
alternative  standard. 

(3)  The  agency  may  extend  the 
alternative  standard  to  other  entities 
when  FDA  determines  that  expansion  of 
the  approval  of  the  alternative  standard 
would  be  an  effective  means  of 
promoting  the  acceptance  of  measures 
to  improve  the  quality  of 
mammography.  All  such  determinations 
will  be  publifdzed  by  appropriate 


(g)  Withdrawal  of  approval  of 
alternative  requirements.  FDA  shall 
amend  or  withdraw  approval  of  an 
alternative  standard  whenever  the 
agency  determines  that  this  action  is 
necessary  to  protect  the  human  heelth 
or  otherwise  is  justified  by  §  900.12. 
Such  action  will  become  efifiective  on  the 
date  specified  in  the  written  notice  of 
the  action  sent  to  the  applicant,  except 
that  it  will  become  eficictive 
immediately  upon  notification  of  the 
applicant  when  FDA  determines  that 
such  action  is  necessary  to  prevent  an 
imminent  health  hazard. 

Dated:  September  25. 1997. 
Mckael  A.  Friednm, 
iMid  Deputy  Commiasionafor  the  Food  and 
DntgAdministzation. 
Doaaa  K.  Shalala. 

Secretaiy  of  Health  and  Human  Services. 
[FR  Doc  97-28351  Filed  WV-27-97: 8:45  am] 
BNXSiQ  OOOC  41«0-*t-r 


Tuesday 
October  28,  1997 


i^: 


Part  III 


Department  of 
Agriculture 


Food  Safety  and  Inspection  Service 


9  CFR  Chapter  III,  et  al. 
Retraction  of  an  Announcement 
Concerning  Nonfood  Compounds  and 
Proprietary  Substances;  Rnal  Rule  and 
Sanitation  Requirements  for  Official  Meat 
and  Poultry  Establishments;  Comment 
Period  Reopening;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  SaMy  and  hiapectkm 


9  CFR  Chapter  m 
IpodwiN&tr-oami 

Ratfaclton  o4an  Announoamani 


MmtCf.  Food  and  Safoty  Inspectioii 

Sovica.  USDA. 

ACTION:  Policy  statomenL 


r:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  iwuing  a 
ratraction  of  an  announcement  that  was 
mailed  to  chemical  manutscturera  and 
other  businesses  and  posted  on  the  FSIS 
Inteniet  site.  This  announcement 
inanrectly  stated  that  FSIS  is 

tiianinHniiing  its  pollCy  of  approving  all 

nonfood  compounds  and  proprietary 
substances  prior  to  their  use  in  official 
meat  and  poultry  establishments. 
Although  FSIS  did  recently  publish  a 
proposal  to  revise  ita  sanitation 
regulations,  some  of  which  govern  the 
use  of  certain  nonfood  compounds,  the 
Agency  has  not  proposed  to  revise  ita 
policy  of  approving  all  nonfood 
compounds  or  proprietary  sidwtances 
prior  to  their  use  in  official 
establishments. 


Inspection  Methods,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture  (202)  205-0699. 

aUPPUBMMTARY 


MVM  oonracTt 
Patricia  F.  StoUa,  Assistant  Deputy 
Administrator,  Regulations  ud' 


On  September  11, 1997,  tihe  FSIS 
Compound  and  Packaging  Review 
Branch  mailed  a  notice  to  chemical 
manufacturers  and  other  businesses 
■nnminHng  a  change  of  address. 
Included  with  that  notice  was  a 
fKsimile  of  the  first  pege  of  a  proposed 
lule,  incorrectly  identified  as  FSIS 
Docket  No.  96-037P.  announcing  that 
the  Agency  was  discontinuing  its  policy 
of  approving  all  nonfood  compounds 
and  proprietary  substances  prior  to  their 
use  in  official  meat  and  poultry 
establishmenta.  Around  the  same  time, 
this  facsimile  also  was  posted  on  the 
FSIS  Interoet  site.  Thaare  is,  in  fact,  no 
such  proposed  rule. 

On  August  25, 1997,  FSIS  pt^liafaed 
a  propoaal  to  convert  to  performance 
standards  the  sanitation  requiremento 
fat  meat  and  poultry  establishmenta 
CFSIS  Docket  No.  96-037P:  "Sanitation 
Requiremento  for  Official  Meat  and 
Poultry  Establishmento";  62  FR  45045). 
In  diis  document.  FSIS  proposed  to 
eliminate  the  regulations  reqpiiring  that 
certain  nonfood  compounds,  such  as 
— iiiHw«  and  pesticides,  be  approved 
by  the  Agsncy  prior  to  their  oae  in 
afBdal  setaMishments.  FSIS  did  not 
pnqmae.  however,  to  discontinue  ita 
'  policy  dfapprowng all othernoafeod 


compounds  or  proprietary  substances 
prior  to  their  use  in  official 
establishmento. 

FSIS  is  currently  considering  how  to 
proceed  in  regard  to  ito  policy  of 
preapproving  nonfood  compounds  and 
proprietary  substances.  In  general,  prior 
approval  requiremento  are  inconsistent 
with  the  Agency's  recently  finalized 
HACXIP  requirements.  FSIS  will  publish 
in  the  Fedval  Hegiatwr  a  notice 
explaining  any  future  revisions  to  ito 
prior  approval  policy  for  nonfood 
compounds  and  [woprietary  substances. 

FSIS  is  in  the  process  of  directly 
notifying  each  business  that  may  have 
been  mailed  the  inaccurate  notice  of 
proposed  rulemaking  in  order  to  clarify 
the  Agency's  current  policy  in  regud  to 
nonfood  compounds  and  proprietary 
substances.  FSIS  is  publishing  this 
retraction  to  clarify  ito  policy  for  other 
businesses  and  individuals.  Also,  in 
order  to  address  any  confusion 
regarding  the  published  sanitation 
proposal,  FSIS  is  reopening  the 
comment  period  for  that  proposal 
elsewhere  in  this  issue  of  the  V 
Bagisisi  (FSIS  Docket  No.  9e-037R. 
"Sanitation  Requiremento  for  Official 
Meat  and  Poultry  Establishments; 
rnmiiwtiit  Psfiod  Reopening"). 

Dona  in  Washii^taii.  DC:  Octobar  22. 1M7. 
TkaMaMOfy. 

AdaujuMtratoe.FoodSt^ktyltttpectian 
Ssrvioa. 
[FR  Doc  97-2S429  Filed  10-22-97;  4:50  pm) 


DEPARTMENT  OF  AGRICULTURE 
Food  Satoty  and  Inapection  Sarvtoa 
9  CFR  Parte  303, 308. 381.  and  410 

[Docka(Na96-037R] 

Santtatton  Raquiramante  for  Offictai 
Maat  and  Poultry  CatebWahiiiaiite; 
Conmiant  Period  RaopanhiQ 


r:  Food  Safsty  and  Lospection 
Service,  USDA. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

aUMMARY:  The  Food  Safety  and 
Inqwction  Service  (FSIS)  is  reopening 
the  comment  period  fiw  ito  proposal  to 
revise  the  regulatory  requiremento 
concerning  sanitation  in  official  meat 
and  poultry  establishmento  (FSIS 
Docket  No.  96-037P;  "Sanitation 
Requiremento  for  C^cial  Meat  and 
Poultry  Establishmento").  The  commmt 
period  closing  date  for  that  proposal 
will  now  be  Monday,  November  10, 
1907. 


DATES:  Commento  must  be  received  on 
or  before  Novembw  10, 1997. 
ADDRESSES:  Submit  one  original  and 
two  copies  of  written  commento  to  FSIS 
Docket  Qerk.  Docket  i96-037P,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex,  300  12th  St  SW.. 
Washington.  DC  20250-3700.  All 
commento  sulmutted  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4;30  pjn.. 
Monday  through  Friday. 
FOR  FURTHER  agORMATION  CONTACT: 
Patricia  F.  Stolfs,  Assistant  Depufy 
Administrator,  Regulations  and 
Inspection  Methods,  Food  Saf^  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  (202)  205-0699. 


8UPWFMEWTARY 


^TXM: 


The  Food  Safety  and  Inspection 
Service  (FSIS)  is  reopoiing  the 
comment  period  for  ito  proposal 
"Sanitation  Requiremento  tot  Official 
Meet  and  Poultry  Establishmenta"  (FSIS 


Docket  No.  96-037P;  62  FR  45045, 
August  25, 1997).  Shortfy  after  the 
comment  period  for  that  proposal 
opened,  FSIS  releesed  information  that 
mischaracterized  the  provisions 
concerning  the  use  of  nonfood 
compounds.  In  order  to  alleviate  any 
conftision  regarding  the  sanitation 
proposal  and  to  clarify  FSIS  policy  in 
r^ard  to  nonfood  compounds,  F^S  is 
publishing,  elsewhere  in  this  issue  of 
the  Federal  Register,  a  retraction  of  die 
erroneous  infonnaticm  (FSIS  Docket  No. 
97-062N,  "Retraction  of  an 
Announcement  Concerning  Nonfood 
Compounds  and  Proprietary 
Sub^ances").  In  order  to  ensure  that  the 
public  has  ample  opportunity  to  submit 
meaningful  commento  on  the  propoaal 
to  revise  the  sanitation  regulations,  FSIS 
is  reopening  the  comment  period  for 
that  proposaL 

Done  in  WaahingMn.  DC:  Octobar  22. 1M7. 


I. 

AdnUniMtratar,  Food  SefatybtaptctioB 
Sal  vioa. 

(FR  Doc  97-2M28  FiM  10-22-07;  4:50  poj 


?97 


Tuesday 
October  28,  1997 


Part  IV 


Department  of 
Agriculture 

MnNim  ono  rwmn  rISBlin  nspQCDOII 

Sarvloe 

9  CFR  Parts  92,  93,  94,  95,  96,  97,  98, 
and  130 

Importation  of  Anlmais  and  Animal 
Products;  APHIS  Policy  Regarding 
Importation  of  Animals  and  Animal 
Products;  Final  Aule  and  Notice 
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DEPARTMBIT  OF  AGRICULTURE 
Ankiwl  Mid  Ptant  HMlth  Inspection 


9  CFR  Parti  92. 93. 94, 96. 98. 97.  M. 

130 


[DockMNo.»4-10S-91 
RM067KAAT1 

ImportMlon  of  Anhneli  ond  Aninwl 

rlUUUCV 

AQ8ICY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 


r:  We  are  establishing 
procedures  for  recognizing  regions, 
rather  than  only  countries,  for  the 
purpose  of  the  importation  of  unimalo 
and  animal  products  into  the  United 
States.  We  are  also  establishing 
procedures  by  which  regions  may 
request  permission  to  export  animiiU 
and  animal  prodiicts  to  the  United 
States  under  specified  conditions,  based 
on  the  regions'  disease  status.  These 
changes  to  the  regulations  are  in 
accordance  with  international  trade 

Its  entered  into  by  the  United 
,  We  are  also  allowing,  under 
certain  conditions,  the  unloading  and 
reloading  at  the  port  of  arrival  of  meat 
and  other  animal  products  otherwise 
prohibited  entry  into  the  United  States. 
This  change  is  warranted  because  it 
removes  urmecessary  restrictions  on  the 
transiting  of  meat  and  other  animal 
products  through  the  United  States, 
without  increasing  the  likelihood  that 
the  meat  or  othOT  products  will 
introduce  diseases  of  livestock  or 
poultry.  Additionally,  we  are  removing 
the  requirement  that  cattle  from  Canada 
be  tested  for  brucellosis  before  being 
imported  into  the  United  States.  This 
change  is  warranted  because  the  risk 
that  cattle  imported  from  Canada  will  be 
infected  with  brucellosis  is  slight  We 
•re  also  nialring  other  minor  changes  in 
our  requirements  for  importing  »nimnlf 
and  animal  products  that  will  relieve 
some  import  restrictions  while 
continuing  to  protect  U.S.  livestock  and 
poultry  from  foreign  aniiTml  diseases. 
UlLCIWt;  DATE:  November  28,  1997. 


ran  Funnel  ■■dimatioii  contact:  Or. 

Gary  Colgrove.  Chief  Sta£f  Veterinarian. 
Naticmal  Center  for  Impcnt  and  Export. 
VS.  APHIS.  4700  River  Road  Unit  3S. 
Riverdale.  MD  20737-1231.  (301)  734- 
8590. 


AWY  WronMATWN. 


The  Animal  and  Plant  Health 
Inapectioo  Servica  (APHIS).  United 


States  Oepartmmt  of  Agriculture 
(USDA),  has  promulgated  regulations 
regarding  the  importation  of  animaU 
and  animal  products  in  order  to  guard 
against  the  introduction  into  the  United 
States  of  animal  diseases  not  currently 
present  or  prevalent  in  this  country. 
These  regulations  are  set  forth  in  the 
Code  of  Federal  Regulations  (CFR),  title 

0.  chapter  1. 

On  April  18, 1996.  we  published  in 
the  Federal  Register  (61  FR 16978- 
17105.  Docket  No.  94-106-1)  a 
proposed  rule  to  revise  the  regulations 
in  six  diCforent  parts  of  9  CFR,  chapter 

1.  to  establish  importation  criteria  for 
ruminants  and  swine,  and  their 
products,  based  on  the  level  of  rtinaasa 
risk  in  specified  geographical  regions. 

We  solicited  comments  concerning 
our  proposal  for  90  days  ending  July  17, 
1996.  During  the  comment  period, 
several  commenters  requested  that  we 
extend  the  period  during  which  %ve 
would  accept  comments.  In  response  to 
these  requests,  on  July  11. 1996,  we 
published  in  the  Federal  Register  a 
notice  that  we  would  consider 
comments  on  the  proposed  rule  for  an 
additional  60  days  ending  September 
16. 1996  (61  FR  36520,  Docket  No.  94-* 
106-4).  During  the  comment  period,  we 
conducted  four  public  hearings  at  which 
we  accepted  oral  and  written  comments 
from  the  public.  These  public  hearings 
were  held  in  Riverdale.  MD;  Atlanta. 
GA:  Kansas  Qty.  MO;  and  Denvn,  00: 

We  received  113  comments  on  the 
proposed  rule  on  or  before  September 
16, 1996.  These  comments  came  from 
representatives  of  State  and  foreign 
governments,  international  economic 
and  political  organizations,  vetarinaiy 
associations.  State  departments  of 
agriculture,  livestock  industry 
associations  and  other  agricultural 
organizations,  importing  and  exporting 
associations,  members  of  academia  and 
the  research  community,  brokerage 
firms,  exhibitors,  aniifml  w^fare 
organizations,  and  other  members  of  the 
public. 

Based  on  our  evaluation  of  the 
information  submitted  by  commenters, 
we  are  making  changes  to  the  proposed 
rule  in  this  final  rule.  We  discuss  below 
the  issues  raised  by  commenters  and  the 
changes  we  are  making  to  the  rule  as 
proposed. 

WkalWePivposad 

Broadly  speaking,  in  the  proposed 
rule,  we  set  forth  the  following  items 
legsrding  the  importation  of  ruminants 
and  swine,  and  thrir  products: 

•  A  list  of  restricted  diseese  sgants, 
including  restricted  disease  vectors; 

.•  Criteria  for  identifying  regions; 


•  Criteria  for  classifying  regions  as  to 
level  of  risk  for  specific  disease  agents; 

•  Procedures  for  applying  for  nsk 
classification; 

•  Risk  classifications  for  individual 
countries  and  other  regions; 

•  Import  conditions  applicable  to 
partictilar  commodities  from  particidar 
regions,  based  on  the  risk  posed  by 
specific  diseases;  and 

•  Changes  in  terminology  throughout 
the  ruminant  and  swine  and  ruminant 
and  swine  product  import  regulations  to 
refer  to  "regions"  nther  than  to 
countries. 

We  proposed  to  classify  all  countries 
of  the  world  into  one  of  six  categories 
for  each  restricted  disease  agent.  The  six 
risk  categories  ranged  frtim  Risk  Class 
RN  (negUgible  risk),  to  Risk  Class  Rl 
(slight  risk).  Risk  Qass  R2  (low  risk). 
Risk  Class  R3  (moderate  risk).  Risk  Class 
R4  (high  risk),  and  Risk  Oass  RU 
(unknown  risk).  We  used  what  we 
termed  "qualitative  criteria"  to  assign 
risk  categories — i.e.,  we  examined 
certain  pre-assigned  criteria  to 
determine  what  level  of  risk  the 
importation  of  ruminants,  swine,  or 
their  products  from  a  particular  r^on 
woiild  present  for  a  particidar  disease  if 
no  restrictions  were  placed  on  the 
importations.  We  also  proposed,  as  an 
alternative  to  qualitative  risk 
assessment,  to  allow  potential  exporting 
regions  to  demonstrate  by  means  of  a 
"quantitative"  risk  assessment  that  they 
should  be  assigned  to  a  particular  risk 
category  because  of  a  demonstrated 
quantitative  risk  of  disease  introduction 
due  to  unrestricted  importation  from 
that  region. 

Once  we  proposed  to  classify  all 
countries  of  the  world  for  each 
restricted  disease  agent  (although  the 
proposal  allowed  for  regional  status,  in 
all  cases  but  one  we  classified  only 
countries,  pending  future  requests  for 
specific  regions),  we  set  forth  the 
conditions  each  region  assigned  to  a 
particular  risk  category  would  have  to 
meet  in  order  to  import  ruminants, 
swine,  or  their  {noducts  into  the  United 
States.  Under  our  proposal,  all  regions 
assigned  to  the  same  risk  category  for  a 
particular  disease  and  commodity 
would  have  been  subject  to  the  same 
import  conditions. 

Public  frivo/vement  in  the  Ruhmaking 
Process 

A  number  of  commenters  requested 
that  we  extend  the  comment  period 
during  which  conunents  woidd  be 
accepted  on  the  proposed  rule.  As  noted 
above,  we  extended  the  initial  90-day 
comment  period  by  60  days  to 
accommodate  commenter  requests.  In 
addition,  we  aooeptsd  public  comment 
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at  four  public  hanin^  held  in  diSstent 
areas  of  the  United  States.  Therefore,  we 
believe  the  public  was  given  adequate 
time  to  comment  on  the  proposed  nUe. 

Some  commenters  recommended  that 
the  proposed  rule  be  withdrawn,  and  a 
revised  proposal  be  published  following 
review  and  revision  in  constdtation 
with  groups  outside  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS).  Other  commenters  lequasted 
that  APHIS  hold  meetings  to  explain  dM 
science  that  went  into  the  proposal's 
develofMnent.  Several  commentar's 
recommended  that  the  regulations 
provide  for  an  open  public  hearing 
process  to  allow  U.S.  producen  the 
opportunify  to  evaluate  how  APHIS  will 
determine  risk  levels  and  the  status  of 
foreign  animal  health  programs.  One 
commenter  recommaoded  that  APHIS 
take  into  account  evaluations  conducted 
by  other  countries,  the  International 
Office  of  Epizootics  (OIE).  and  the 
European  Union  (EU).  We  believe  that 
eech  of  these  requests  for  more  public 
involvement  in  the  process  of 
regionalization  and  risk  assessment  is 
addressed  by  the  changes  we  are  making 
to  the  final  rule,  and  bv  the  policy  we 
intmd  to  follow  ingrirmng  requests  for 
regionalization.  We  discuss  thes»rule 
changes  and  policy  in  this 
SUPPLCMBfTAfir  MFORHATION  befo w. 
under  the  heading  "AnflS  Response  to 
General  Concerns."  General  Concerns 
¥dth  APHIS'  Proposed  Approach  to 
RegionaHzation  and  Risk  Assessment . 

Althou^  the  profxisal  generated 
significant  support  from  the  public  fn 
the  concepts  of  regionalization  and 
levels  of  risk,  a  number  of  commenten 
eo^ressed  concern  with  the  approach 
we  proposed  to  take  to  implement  tbow 
concepts. 

The  commenters  who  obfected  to  our 
proposed  approach  focused  on  two 
Inoad  areas:  (1)  The  criteria,  procedures, 
and  riak  rlassifications  we  proposed  in 
assigning  regions  to  one  of  the  six  risk 
categorier.  and  (2)  the  ccmditions 
regions  would  have  to  meet,  baaed  on 
tbrir  risk  rlassificatitm.  in  order  to 
export  specific  commodities.  We 
discuss  below  first  the  broad  ol^ectiaas 
to  our  proposed  method  of  clasidfying 
regions,  then  the  broad  olfactions  to  the 
S]rstan  of  conditions  diat  vre  pioposad 
to  apply  to  importations. 


I  ReyrdJBg  Risk  risasifiratioa 
Approach 

A  number  (tf  commenters  stated  that 
the  proposed  rule  would  not  be 
"transparent"  to  VS,  ptoduoos  and  to 
our  trading  partners,  and  that  its 
con^>lexify  would  cause  it  to  be 
ineffective.  These  commenters 
ej^ressed  concern  th^  the  proposed  six 


categories  of  risk  would  be  too  many  to 
adndnister  effectively.  Some 
commenters  recommended  that  APIHS 
simply  amend  the  current  import 
requirements  to  allow  for  recognition  of 
regions,  without  incorporating 

f>rovisions  for  classification  by  risk 
evel. 

A  number  of  commentefs  stated  that 
the  use  of  scientific  criteria  is  not 
evident  in  the  proposed  risk 
classifications  of  various  countries/ 
regions.  Some  commenters  stated  that 
the  proposed  regulations  lacked 
transparency  as  to  how  evaluations  of 
regions  based  on  the  qualitetive  risk 
criteria  would  be  done.  Otho' 
commenters  stated  that  the  risk 
categories  did  not  take  into  account 
fectors  such  as  mode  of  transmission, 
economic  consequences,  zoonosis,  and 
clustering  of  infscted  populations. 

Scune  commenters  que^onad  the 
validify  of  using  arbitrarily  selected 
prevalence  thresholds  for  assigning  risk 
categmes.  Some  commenters 
questioned  how  what  diey  termed 
"infonnatim  uncartainfy"  would  be 
dealt  with. 

A  number  of  commenters  steted  diat 
application  for  recognitioa  of  risk 
classifiration  would  demand  an 
exhaustive  process.  Other  commentars 
oxpreased  concern  that  outlneaks  of 
diseese  in  restricted  areas  may  not  be 
readily  regionalized. 

ReganUag 


Some  commenters  objected  to  the 
specificity  of  the  jMoposed  import 
conditions,  stating  that  the  World  Trade 
Oiginiiaition  Agreement  on  the 
Application  of  Sanitary  and 
Phytosanitary  Measures  (WTO-SPS) 
states  that  a  country  must  accept  the 
sanitary  measures  imposed  by  other 
members  as  equivalent  measures,  even 
Kidien  they  diffsr  from  those  in  the 
importing  country,  if  the  enqtcrting 
mendier  objectively  demon^ratas  to  the 
importing  member  that  its  actions 
provide  the  heaMi  protection  required 
by  the  importing  country.  The 
commenters  stated  that  the  proposed 
import  conditions  did  not  adhere  to  this- 


commenters  expressed  concern 
that  what  diey  viewed  as  the  "rigidify" 
of  the  proposed  provisions  would  result 
in  unnecessary  diCBculties  in  aoceas  to 
the  U.S.  market  for  commodities  from 
acceptable  exporting  regims. 


APHIS  ReqxMse  to  General  i 

When  we  drafted  the  proposed  rule, 
our  overriding  goal  was  to  create  a 
mechanism  fw  regionalized,  risk-baaed 


import  requirements,  consistent  with 
the  obligations  of  the  WTOrSPS 
Agreement,  that  would  continue  to 
protect  livestock  in  the  United  States 
with  the  level  of  securify  provided  by 
the  current  legidations.  The  principles 
of  the  WTt>SPS  Agreement  do  require 
that  SPS  measures  be  equitably  applied, 
scientifically  sound,  guided  by 
international  standards,  transparent, 
taken  in  rscogoitioa  that  equal  levds  of 
risk  mitig^on  can  be  achieved  by 
^mlying  differing  sanitary  measures, 
risk-assessment  based,  and  applicable 
on  a  regional  basis.  If  the  principlaa  of 
the  WTO-SPS  Agreement  are  hj^ed 
without  discrimination  and  unjustified 
difbrsnoes,  nations  may  impose  those 
sanitary  requirements  necessary  to 
protect  their  livestock,  poultry,  wildlife, 
and  human  populations  from  rtiienis 

We  developed  the  proposed  r\il»  with 
the  multiple  aims  of  providing  for 
regionalization.  recognising  gradations 
of  risk,  and  making  it  clear  that  we 
would  impose  identical  impart 
restrictions  on  regions  with  identical 
risk  situations,  bi  order  to  give  potmitial 
importns  advance  itotice  of  the  type  of 
import  conditions  they  would  face  if 
th^  intended  to  import  ruminants  or 
swbie,  or  their  products,  we  included  in 
the  fooposal  a  tentative  risk 
classification  for  eadi  country  of  the 
vrorld  for  each  restricted  disnesn  ^ent 
Where  current  regulations  existed 
rsgarding  a  partinilar  country, 
conunodify.  and  disease,  our  general 
q>proach  was  to  apply  the  same  import 
conditions  appliadue  under  the  cnrent 
regulations.  Where  the  cuzrent 
r^ulations  ware  silent  on  s  rsstricted 
disease  agent,  we  either  iweigneH  a  Risk 
Class  RU  (unknown  risk)  classification 
to  the  country,  or  we  tei^tativriy 
assigned  the  country  a  risk  classification 
based  on  the  literature  and  other 
information  available  to  us.  The  public 
was  invited  to  connnent  on  the 
proposed  risk  rlassifications. 

Inere  are  many  possible  ways  to 
categorize  the  vav]^  levels  of  risk 
posed  by  difierent  areas  of  the  world  Cor 
difierent  diseeses.  Levels  of  risk  can  be 
described  by  a  minimal  number  of 
calagories,  as  under  the  current 
regulations  (which  recognise,  goieraUy. 
countries  ss  "free,"  "free  with 
restrictions  (modified  free)."  and  "not 
free"),  or  by  an  expensive  spectrum  of 
levels  that  recognizes  extremefy  slight 
differences  in  risk  among  areas. 

In  developing  the  proposal,  we 
arrived  at  the  propoMd  number  of  risk 
classifications  after  a  review  of  the 
continuum  of  possible  risks,  from 
negligible  risk  to  unknown  risk.  One  of 
the  options  we  considered  waa 
proposing  fewer  then  six  risk 
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classifications.  The  six  classifications 
we  did  propose  represented  a  series  of 
increasing  risk  situations,  from  what  we 
considered  to  be  a  negligible  risk,  to 
slight  risk,  low  risk,  moderate  risk,  high 
risk,  and  unknown  risk.  It  would  have 
been  possible  to  broadly  divide  the  risk 
categories  into  "low  risk"  (to  include 
the  proposed  classifications  of 
negligible  risk,  slight  risk,  and  low  risk), 
"high  risk"  (to  include  the  proposed 
classifications  of  moderate  risk  and  high 
risk),  and  "imknown  risk."  However,  we 
rejected  a  three-category  option,  for  the 
following  reasons.  First,  under  such  an 
option,  the  "hi^  risk"  classification 
would  not  difiisrentiate  between  a  region 
afiiected  with  a  high  prevalence  of  a 
riiiieate  and  a  region  that  is  affected  with 
the  diaease  but  that  has  a  strong  control 
program  and  a  low  prevalence  of 
faifection.  Grouping  the  classifications  of 
moderate  and  bdgh  risk  together  would 
not  have  allowed  for  importations  from 
regions  that  are  at  a  low-prevalence 
level  and  are  likely  to  remain  so. 

The  three  proposed  risk 
classifications  that  could  have  been 
broadly  grouped  under  "low  risk"  are 
also  distinguishable.  Of  the  countries 
considered  "free"  of  certain  diseases 
under  the  current  regulations,  some  are 
subject  to  additional  restrictions 
because  they  either  supplement  their 
national  meat  supply  with  fresh  (chilled 
or  frozen)  meat  from  countries  affected 
diseases  of  concern,  share  a  common 
border  with  such  countries,  or  have 
trading  practices  less  restrictive  than 
what  we  consider  acceptable  to  prevent 
the  introduction  of  such  unimal 
diseases. 

Undn  the  cunent  regulations.  APHIS 
does  not  recognize  a  country  as  free  of 
certain  diseases  if  that  country  carries 
out  vaccination  for  those  diseases. 
However,  the  OIE  International  Animal 
Health  Code  (Code)  recognizes  a 
category  of  "free  with  vaccination."  To 
achieve  equivalency  with  the  OIE  Code, 
we  proposed  a  "free  with  vaccination" 
(low  risk)  classification. 

Th«efore,  we  considered  it 
appropriate  to  propose  classifications  of 
regions  "free"  of  specific  diseases  that 
ranged,  in  ascending  order  of  risk,  from 
(1)  those  where  the  disease  is  deemed 
never  to  have  existed  or  is  deemed  to 
have  been  eradicated,  to  (2)  those  that 
have  had  a  sufKciant  period  of  absence 
of  the  disease,  but  present  some  risk  due 
to  trade  or  adjacency  with  affected 
regions,  to  (3)  those  that  are  recently 
free  of  a  diseaae.  with  some  risk  of 
residual  infiaction. 

We  considered  the  number  of  risk 
categories  we  proposed  to  be  small 
enough  to  be  manageable,  but  broad 


enough  to  recognize  difliarences  in  risk 
discernible  on  a  practical  level. 

We  continue  to  believe  that  the 
number  of  risk  categories  we  proposed 
represent  a  functional  approach  to 
characterizing  risk.  However,  after 
evaluating  the  practical  implicati(xu  of 
the  proposed  regulations  based  on 
information  submitted  by  commenters, 
we  have  reassessed  the  bsnefits  of 
applying  the  exact  same  pre-assigned 
import  conditions  to  all  regions  grouped 
in  the  same  risk  classification.  We  have 
determined  that  what  is  gained  by 
making  it  clear  to  a  r^on  frran  the 
outset  what  it  must  do  to  export  a 
particular  commodity  to  the  United 
States  is  outweighed  by  a  loss  of 
flexibility  in  customizing  import 
conditions  to  the  particular  situation  of 
each  region.  Further,  based  on 
commenter  responses  to  our  tentative 
proposed  classification  of  regions,  we 
tielieve  our  characterization  of  the  risk 
level  of  a  region  and  the  assigned  import 
conditions  can  be  most  appropriately 
determined  after  the  region  itself  has 
submitted  sufficient  data  to  APHIS  to 
allow  us  to  condtict  an  assessment  of 
the  risk  presented  by  potential  imports 
from  the  region. 

Therefore,  in  this  documeot  we  are 
not  "»«H"g  final  the  system  we 
proposed  that  would  have  applied  the 
same  impart  restrictioiis  to  each  region 
assigned  to  one  of  six  ride  categories. 
Instead,  as  proposed  and  in  accordance 
with  the  trade  agreem«its  entered  into 
by  the  United  States,  we  are  amending 
the  current  regulations  to  provide  for 
recognition  of  regions,  rather  than  only 
countries,  for  the  purpose  of 
importation  of  animals  and  animal 
products.  In  §  92.1  of  this  rule,  we 
provide  that  a  region  may  consist  of  any 
of  the  following: 

•  A  national  entity  (country); 

•  Part  of  a  national  entity  (zone, 
county,  department,  municipality, 
parish.  Province.  State,  etc.): 

•  Parts  of  several  natinnal  entities 
combined  into  an  area;  or 

•  A  group  of  national  entities 
(countries)  combined  into  a  single  area. 

In  a  companion  document  we  are 
publishing  in  this  issue  of  the  Federal 
Register  (APHIS  Docket  No.  94-106-8. 
"APHIS  Policy  Regarding  Importation  <tf 
Animals  and  Animal  Products"),  we 
give  notice  of  the  policy  we  mtIII  follow 
in  recognizing  regions,  assessing  the  risk 
presented  by  potential  imports  from  a 
region,  and  determining  appropriate 
import  conditions.  Out  i>olicy  will  be  to 
determine  on  a  case-by-case  basis  what 
import  conditions  will  reduce  the  risk 
associated  with  importations  from  a 
particular  region  to  a  negligible  level. 
Because  levels  of  risk  exist  upon  a  - 


continuum,  instead  of  pre-assigning 
import  conditions  based  on  risk 
classifications,  we  will,  as  a  policy,  use 
risk  cat^ories  as  benchmarks  to  assist 
regions  in  evaluating  where  they  can 
expect  to  Call  on  a  spectrum  of  risk 
levels  and  what  general  import 
conditions  may  apply. 

Reformatting  of  Cumnt  Regulations 

In  this  final  rule,  we  are  setting  forth 
the  procedures  for  requesting 
recognition  of  a  region  and  for 
requesting  that  APHIS  assess  the  risk 
presented  by  a  particxilar  commodity 
from  a  racognizlBd  region  and  establish 
appropriate  import  conditions.  In  order 
to  accommodate  these  procedures  in  9 
CFR.  chapter  I,  we  are  moving  the 
provisions  of  currant  part  92; 
'  "Importation  of  Certain  Animals.  Birds, 
and  Poultry,  and  Certain  Animal,  Bird, 
and  Poultry  Products;  Requirements  for 
Means  of  Conveyance  and  Shipping 
Containers."  to  part  93.  and  are  setting 
forth  the  procedures  for  requesting 
regionalizatioR  and  risk  assessment  in 
the  vacated  part  92.  The  provisions  in 
current  part  93  regarding  the 
importation  of  elephants,  hippopotami, 
rhinoceroses,  and  tapirs,  are 
redesignated  as  §S  93.800  through 
93.807. 

of  Kegims  and  Risk  Aaseamant 

As  set  forth  in  §  92.2  of  this  final  rule, 
we  will,  in  general,  process  applications 
bx  regionalization  and  risk  assessment 
according  to  the  following  procedures. 

The  official  of  the  national 
government  of  any  coimtry  who  has  the 
authority  in  that  country  to  request  such 
a  change  may  submit  a  request  to  the 
Administrator  that  all  or  part  of  the 
country  be  recognized  as  a  region,  be 
included  within  an  adjacent  previously 
recognized  region,  or  be  made  part  of  a 
re^on  larger  than  die  country. 

Bach  request  for  approval  to  export  a 
particular  type  of  animal  or  animal 
product  commodity  to  the  United  States 
from  a  fiDreign  r^on  must  be  made  to 
the  Administlator,  and  must  include,  in 
English,  the  following  information  about 
the  region: 

1.  The  authority,  organization,  and 
infrastructure  of  the  veterinary  services 
organization  in  the  region. 

2.  Disease  ststus — i.e.,  is  the  restricted 
disease  agent  known  to  exist  in  the 
region?  If  "yes."  at  what  prevalence?  If 
"no."* when  vras  the  most  recent 
diagnosis? 

3.  The  status  of  adjacent  regions  with 
respect  to  the  agent. 

4.  The  extent  of  an  active  disease 
control  program,  if  tmy.  if  the  agent  is 
known  to  exist  in  the  region. 
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5.  The  vaccination  status  of  the 
rwion.  When  was  the  last  vaccination? 
What  is  the  extent  of  vaccination  if  it  is 
currentiy  used,  and  what  vaccine  is 
beingurad? 

6.  The  degree  to  which  the  region  is 
separated  from  regions  of  higher  risk 
through  {^ysical  or  other  buriers. 

7.  Tne  extent  to  whicfrmovemmt  of 
animals  and  animal  products  is 
controlled  from  regions  of  higher  risk, 
and  the  level  of  biosecxirity  regarding 
such  movements. 

8.  Livestock  demographics  and 
marketing  practices  in  the  region. 

9.  The  t]^  and  extent  of  cusease 
surveillance  in  the  region — e.g..  is  it 
passive  and/or  active;  what  is  the 
quantity  and  quality  of  sampling  and 
testins? 

10.  Diagnostic  laboratory  capabilities. 

11.  Policies  and  infrastructure  for 
animal  disease  control  in  the  region — 
i.e..  emergency  response  capacity. 

The  above  information  will  be  made 
available  to  the  public  prior  to  our 
initiating  any  rulemaking  action  on  the 
reouest. 

Once  we  have  received  from  a 
potential  exporting  region  the 
information  necessary  to  conduct  a  risk 
assessment,  and  have  evaluated  the  risk, 
we  will  detOTmine  under  what 
conditions  an, importation  can  be  safely 
allowed.  If  we  believe  the  importation 
can  be  safely  allowed,  we  will  propose 
in  the  Federal  Register  to  allow  such 
impcfftations.  and  the  conditions  under 
wMch  the  importations  would  be 
allowed,  along  with  a  discussion  of  the 
basis  for  our  proposal.  We  will  then 
provide  a  [>eriod  of  time  during  which 
the  public  may  comment  on  our 
proposal  During  the  comment  period, 
the  public  will  have  access,  bom  in  hard 
copy  and  electronically,  to  the 
infimnation  upon  which  we  based  our 
risk  analysis,  as  well  as  to  our 
methodology  in  conducting  the  analysis. 
Once  we  have  reviewed  all  comments 
received,  we  will  make  a  final  decision 
about  whether  and  under  what 
conditions  the  requested  importation 
may  be  allovred.  If  our  decision  is  to 
allow  the  importation,  we  will  publish 
the  conditions  for  importation  hi  a  final 
rule  in  the  Federal  Recisler. 

Recent  rulemakings  nave  provided 
examples  of  how  the  regulations  may  be 
amended  under  the  provisions  of  thii 
final  rule.  On  May  9. 1997,  we 
published  in  the  Federal  Ritgirtw  a  final 
rule  (62  FR  25439-25443,  Docket  No. 
94-106-6)  to  allow,  under  certain 
conditions,  the  importation  of  fresh 
(chilled  or  frozen)  pork  from  the  State 
of  Sonora,  Mexico.  On  June  26, 1997,  we 
published  in  the  Federal  RagislK'  a  final 
rule  (62  FR  3438S-34394,  Dock^  No. 


94—106-5),  amended  for  clarification  on 
August  11, 1997  (62  FR  42899-42900, 
Docket  No.  94-106-7).  allowing,  under 
specified  conditions,  the  importation  of 
fresh  (chilled  or  frozen)  beef  from 
Argentina,  where  vacduation  for  foot- 
and-mouth  disease  is  still  carried  out 
Although  that  final  rule  applied  to  an 
entire  coimtry,  it  exemplified  the 
opportunity  for  a  foreign  region  to 
request  of  APHIS  an  assessment  of 
whether  specific  import  conditions  can 
bring  the  risk  of  importation  of  animaU 
or  animal  products  from  that  region  to 
a  negligible  leveL  As  noted  above,  our 
poli^  for  assessing  risk  is  outlined  in 
a  policy  statement  vn  are  publishing 
elsewhere  in  this  issue  of  the  Federal 
Register.  Additionally,  on  June  12, 
1997.  we  published  in  the  Federal 
Register  a  proposal  (62  FR  32051- 
32053.  Docket  No.  97-002-1)  to 
regionalize  Italy  by  considering  all  of 
Italy  except  the  island  of  Sardinia  free 
of  African  swine  fever. 

As  stated  above,  this  final  rule  alloMrs 
for  the  recognition  of  regions  with 
regard  to  the  importation  of  animalii  and 
animal  products.  As  defined  in  this  final 
rule,  a  r^on  need  not  be  an  entire, 
single  national  entity  (country),  though 
it  can  be.  Until  we  receive  requests  for 
regionalization  on  a  case-by-case  basis 
under  the  provisions  of  this  final  rule, 
we  will  continue  to  apply  the  current 
r^ulations  to  the  importation  of 
animals  and  animal  products  from 
foreign  countries. 

Soqie  ef  This  Final  Rnle 

In  response  to  our  proposed  rule, 
several  commenters  objected  to  the  feet 
that  the  proposed  provisions  applied 
only  to  ruminants  and  swine,  and  their 
products.  The  commenters 
recommended  that  the  concept  of 
regionalization  also  be  appliod  to  other 
animals  governed  by  the  regulations, 
including  poultry  and  equine  species. 

In  the  Supplementary  information 
section  of  our  proposed  rule,  we  stated 
that  it  was  our  intent  to  extend,  in  the 
future,  the  regionalized,  risk  class 
approach  to  the  importation  of  all 
animals  and  animal  products  that  are 
subject  to  the  import  r^ulations  in  9 
CFR.  chapter  L  We  limited  the  scope  of 
the  proposal  to  ruminants  and  swine  in 
the  interests  of  timeliness — i.e.,  the  feet 
that  our  proposed  approach  involved 
rewriting  la^  parts  of  9  CFR  part  92 
made  it  advisable  to  finalize  t^ 
regionalization  changes  in  sevoal 
stages.  However,  the  ^i|»oach  we  are 
taldbg  in  this  final  rule  involves 
significantly  less  rewriting  of  the 
current  regulations  than  (Ud  the 
approach  set  forth  in  our  proposed  rule. 
Because  the  principles  and  procedures 


regarding  regionalization  and  risk 
assessment  that  are  applicable  to  the 
importation  of  ruminants  and  swine, 
and  their  products,  are  equally 
applicable  to  the  importation  of  other 
aitimal  species  governed  by  the 
regulations,  we  consider  it  appropriate 
to  extend  the  principles  of 
regionalization  in  this  final  rule  to  all 
animals  and  animal  products  subject  to 
the  import  regulations  in  9  CFR.  chapter 
I.  including  poultry,  birds,  and  equinea. 


I  that  RegionalizatioB  Will 
I  dw  Risk  of  Diseaae 
Introduction 

Some  commenters  expressed  general 
concern  that  the  provisions  we 
proposed  for  regionalization  and  levels 
of  risk  would  increase  the  risk  of  animal 
diseeses  bong  introduced  into  the 
United  States.  Other  commenters 
expressed  particular  concon  about  the 
possibility  of  the  introduction  into  the 
United  States  of  emerging  diseeses.  such 
as  bovine  spongifcmn  encephalopathy 
(BSE).  We  are  acutely  aware  of  the 
concern  of  the  U.S.  public  that  livestock 
in  this  country  continue  to  be  protected 
bom  disease  introduction.  As  noted 
above,  until  APHIS  receives  a  request 
for  regionalization,  the  imports  into  the 
United  States  will  continue  to  be 
governed  by  the  cunent  regulations. 
When  requests  for  regionalization  are 
received,  APHIS  will  evaluate  them  on 
a  case-by-case  basis,  and  determine 
what,  if  any,  import  conditions  can 
bring  the  diae/ue  risk  presented  by  the 
imports  to  a  negligible  level. 
Throughout  the  process  of  analyzing 
any  request  for  regionalization,  APHIS 
will  provide  the  public  the  opportunity 
to  evaluate  the  information  the  region 
has  submitted  to  APHIS  in  requesting 
regionalization.  The  public  wrill  then  be 
given  a  formal  opportunity  to  comment 
on  the  proposed  action.  No  request  for 
regionalization  will  be  made  final  until 
APHIS  has  taken  into  consideration  all 
comments  submitted  by  the  public 
during  the  comment  period. 

Several  commenters  stated  that 
attmtion  needs  to  be  paid  to  identifying 
diseases  that  do  not  exist  in  the  United 
States,  but  that  may  put  the  Livestock 
population  at  risk.  The  commenters 
stated  that  as  major  diseeses  such  as 
foot-and-mouth  disease  (FMD)  or 
classical  swine  fisver  Oiog  cholera)  are 
confined  to  limited  areas  of  countries,  or 
are  eradicated,  it  will  no  longer  be 
possible  to  rely  on  import  restrictions 
due  to  the  presoice  of  these  diseeses  to 
guard  against  the  importation  of  other 
diseases  of  concern.  Consequently,  said 
the  commenters,  it  will  become 
increasingly  important  &»-  APHIS  to 
have  the  appropriate  resources. 
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diagnostic  capabilities,  and  expertise  to 
detennine  what  other  diseases  are 
potential  risks.  The  conunenters  cited 
examples  of  diseases  of  potential 
concam.  We  agree  with  die  commenten 
and  concur  that  rti»Tiging  disease  and 
trade  conditions  require  a  broad  view 
regarding  what  diseases  require 
r^ulation.  We  address  this  bcoadened 
concern  in  our  notice  of  policy 
regarding  regionalization  and  risk 
assessment,  set  forth  elsewhere  in  this 
issue  of  the  Federal  Regiatar. 

Several  commenters  stated  that  the 
list  of  diseases  of  concam  should 
include  all  disease  subject  to  a  control 
or  eradication  program  in  the  United 
Stites.  We  share  the  commenters'  view 
that  import  restrictions  should  be  in 
place  to  guard  against  the  movement 
into  this  country  of  diseases  that 
currently  exist  in  the  United  States  but 
that  are  subject  to  a  domestic  control  or 
eradication  program.  These  diseases  of 
concern  are  addressed  by  the  current 
regulations  and  by  the  {wlicy  statement 
we  are  publishing  elsewhere  in  this 
issue  of  the  Federal  Ragistar. 

Some  commenters  stated  that  a 
cmnprebensive  emergency  plan  should 
be  in  place  prior  to  implementation  of 
the  revised  regulations.  Currently,  the 
Secretary  of  Agriculture  has  the 
authority  to  implement  necessary 
measiires  to  control  and  eradicate 
animal  disease  in  this  country.  APHIS 
has  had  in  place  for  a  niunber  of  years 
resources  and  procedures  for 
responding  to  disease  outbreaks  on  an 
emergency  basis. 

One  commenter  recmunended  that 
the  regulations  specifically  state  that 
APHIS  has  the  option  to  restrict  imports 
because  of  new  or  emerging  diaeases. 
We  do  not  cmsider  it  necessary  to 
include  such  a  statement  in  the 
regulations.  For  years.  APHIS  has 
enforced  import  restrictions  on  new  or 
emerging  diaeases,  and  we  will  continue 
to  do  so. 

Some  commenters  stated  that  the 
regulations  should  contain  provisions 
far  relaxing  emergency  measures  when 
diey  are  no  longer  warranted.  Just  as  it 
does  under  the  current  regulations  when 
a  disease  risk  has  been  eliminated, 
APHIS  wiU  take  action  through 
rulemaking,  subject  to  public  comment, 
to  relieve  restrictions  Aat  no  longer 
appear  warranted. 

A  numba*  of  commenters  expressed 
conoom  that  implementation  of  the 

Eroposed  regulations  would  represent  a 
uge  and  cosUy  workload  for  APHIS, 
and  that  administrative  problems  in 
implementing  the  proposal  would  cieate 
buiiers  to  trade.  The  commenters  stated 
Uiat  APHIS  lacks  the  budget  and 
in&astructure  to  iMtmiTii«t*T  the  proposal 


in  a  timely  manner  consistont  with 
soimd  animal  healtli  intervention  and 
exclusion  strategies.  Other  commenters 
stated  that  the  provisions  of  the 
ixoposed  rule  were  ill-equipped  to  deal 
with  developing  situations,  that  it  will 

be  difBcult  for  APHIS  to  nuintiiin 

current  information  on  countries' 
importing  practices,  and  that  the 
information  regarding  risk  classification 
will  always  be  months  or  yean  out  of 
date.  As  an  alternative  to  the  "notice- 
and-comment"  procedures  currently 
followed  by  APHIS  under  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C  551  et  sea.),  some  commenters 
suggested  that  all  regional  disease 
classifications  and  decisions  be  made 
available  electronically,  with  the  CFR 
merely  establishing  authority  to  classify 
and  methods  to  classify  and  make 
changes.  According  to  the  commentors, 
requests  for  a  change  in  status  could  be 
updated  by  a  press  release  available 
electronically  and  comments  could  be 
solicited  in  like  manner.  Several 
commenters  recommended  that  the 
regulations  allow  the  United  States  to 
accept  on  a  provisional  basis  new  risk 
classifications  established  by  other 
countries,  pending  U.S.  verification. 

We  believe  that  a  number  of  the 
concerns  raised  by  the  commenters  are 
addressed  by  the  changes  we  are  m«lring 
to  the  propcNsal  in  this  final  rule.  As 
noted  above,  we  will  continue  to  apply 
the  current  regulations  until  we  receive 
requests  for  regionalization.  We  are  not 
making  final  our  proposed  system  of 
assign]^  each  foreign  region  to  one  of 
six  risk  daasifications.  Under  this  final 
rule,  we  will  not  attempt  to  assess  the 
risk  of  importations  from  a  region  until 
the  region  itself  has  provided  all  of  the 
information  necessary  for  conducting 
such  an  assessment,  although  we  will 
take  into  account  any  information 
available  to  us  frx>m  other  sources. 

Because  this  final  rule  provides 
options  not  available  under  the  current 
regulations,  APHIS  recognizes  that, 
especially  initially,  it  will  &ce  an 
increased  workload  when  this  rule  is 
made  efiisctive'.  A  major  impetus  to  the 
publication  of  this  final  regidation  is  the 
U.S.  commitment  under  the  North 
American  Free  Trade  Agreement  and 
the  WTO-SPS  Agreement  As  a 
signatory  of  these  agreements,  the 
United  States  has  agreed  to  accept  the 
principle  of  regionalization  and  to  allow 
the  importation  of  animals  and  animal 
products  from  regions  of  low  »!<■«*«« 
prevalence,  subject  to  whatever 
mitigating  measures  are  necessary  to 
safeguard  livestock  in  the  United  States. 

We  are  committed  to  implemmting, 
where  appropriate,  regionalization  in 
individual  cases  as  quickly  as  possible 


once  we  have  received  and  reviewed 
sufficient  valid  data  from  and  about  the 
requesting  region,  and  have  conducted  a 
risk  assessment  of  the  importation 
requested.  However,  because  of  the 
potentially  broad  interest  regarding 
importations  of  animals  and  animal 
products,  we  consider  it  necessary  to 
ensiue  that  all  members  of  the  public 
are  made  aware  of  potential  changes 
through  rulemaking. 

Under  the  APA,  APHIS  must,  in  most 
cases,  provide  public  notice  of  proposed 
changes  to  the  regulations  through 
publication  of  a  proposed  rule  in  the 
Federal  Register,  and  provide  interested 
pwsons  an  opportimify  to  participate  in 
the  rulemaking  through  submission  of 
written  date,  views,  or  arguments. 
Within  these  requirements,  APHIS  is 
examining  ways  to  streamline  the 
review  process,  including  the 
development  of  a  date-handling 
mechanism  to  receive  and  store 
information  related  to  animal  health  and 
veterinary  infrastructure.  Additionally. 
APHIS  plans  to  increase  its  resources  in 
the  area  of  risk  assessment  With  regard 
to  electronic  notification  of  proposed 
rulemaking,  APHIS  currentiy  notifies 
the  public  electronically  of  various 
actions  taken  by  the  Agency.  However, 
Administrative  Procedure  Act 
requirements  for  notice  add  comment 
rulemaking  are  not  fulfilled  until  the 
action  is  published  in  the  Federal 


Racognitioii  of  EfoivaleoGy  aa 
RegioaalizaliaB 

One  commenter  recommended  that 
the  regulations  allow  the  Administrator 
of  APHIS  to  enter  into  an  agreement 
with  a  foreign  country  to  recognize  the 
equivalency  of  that  country's  rules.  We 
omsider  tluB  concept  of  equivalency  to 
be  provided  for  in  this  rule.  It  aUows  the 
United  Stetes,  based  on  information 
made  available  to  it  by  its  trading 
partners  and  other  sources,  to  identify, 
afong  with  those  trading  partnen. 
specified  risks  from  a  region  on  a 
disease-by-disease  and  commodify-by- 
commodity  basis,  and  identify  mutually 
agreeable  risk  management  measures  to 
reduce  risk  to  a  negligible  level. 
Equivalency  exists  when  countries  agree 
that  each  others'  risk  management 
measures  are  appropriate  and  when  they 
identify  commodities  for  which  import 
measures  that  may  not  be  identical  Cor 
the  same  commodify  are  needed  to 
address  die  differences  in  prevalence  of 
restricted  agente,  geographic  or 
demographic  fectms,  or  animal  health 
infra^bucture. 

It  is  die  responsibility  of  die  exporting 
region  to  demonstrate  to  the  importing 
country  that  the  region  meets  standards 
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equivalent  to  the  importing  coimtry's 
standards  or  other  accepteble  standards. 
Certainly,  in  those  cases  where  the 
United  Stetes  and  some  other  country 
have  historically  developed  animal 
health  standards  for  common  diseases, 
there  is  no  reason  to  expect  that  such 
interaction  will  not  continue. 

Among  the  comments  received  was 
the  recommendation  that  the  United 
Stetes  should  recognize  regions  that  are 
created  and  maintained  up-to-date  by 
other  bodies,  such  as  the  European 
Community  (EC).  The  comment  steted 
that  the  EC  has  been  divided  into  many 
regions  for  various  diseeses  and. 
because  the  areas  are  constantiy 
achieving  resulte  in  disease  eradication, 
the  areas  recognized  by  the  EC  as  free 
are  constantiy  expanding.  Because  of 
this,  the  commentras  expressed  concern 
that  U.S.  regulations  would  quickly 
become  out  of  date.  The  commenten 
recommended  that  a  region  be  defined 
as  the  area  recognized  1^  the  EC  as 
being  free  from  a  particular  disease  in 
acccurdance  with  accepted  criteria, 
pending  U.S.  examination  of  the  matter. 

As  discussed  above,  our  overriding 
goals  in  implementing  regionalization 
tt9  to  fecilitete  trade  in  accordance  with 
intwmatinnal  agreements  while 
maintaining  the  level  of  biosecurity 
afforded  by  the  current  regulations.  We 
believe  the  provisions  of  this  final  rule, 
and  our  policy  to«vard  r^onalization 
and  riak  nssossmont  published  in  this 
issue  of  the  Fadaral  tiigiaiiii .  meet  these 
dual  goals.  As  discussed  above, 
however.  APHIS  rulemaldng  must  be 
carried  out  in  accordance  with  the  APA. 
with  an  opportunity  provided  for  public 
comment  on  changes  to  the  regulations. 
At  present  APHIS  is  developing  a 
proposal  to  recognize  regions 
estriilished  by  the  EC  with  regard  to 
disease  stetus,  based  on  infoimaticm 
submitted  in  a  request  by  the  EC 

Some  commenters  recommended  th«f, 
to  make  the  regulations  more 
transparent,  procedures  should  be  set 
fr»th  for  situations  where  there  are  no 
specific  requirements  stated.  As  noted 
above,  the  companion  policy  statement 
we  are  publishing  in  this  issue  of  the 
Federal  giigisliii  outlines  the 
procedures  we  intend  to  take  in 
evaluating  requests  for  regionalization 
and  importation  of  animals  and  anim^) 
producte.  As  we  discussed,  we  will 
conduct  such  evaluations  in  a 
transparent  mannar  open  to  public 
review  and  comment 

Several  commenters  recommended 
that  APHIS  review  what  the 
commenters  refiarred  to  as 
internationally  accepted  guidelines  for 
regionalization,  risk  analysis,  and  risk 
assessment  The  commenters 


specifically  referred  to  the  following 
documents:  (1)  Cane,  B.C.,  "The 
Concept  of  Regionalization  in 
Establishing  EKsease-Free  Arees,"  OIE 
comprehensive  reports  on  technical 
items  presented  to  the  international 
committee  or  to  regional  commissions, 
1994:  (2)  Kellar,  ]Ji.,  "The  AppUcation 
of  Risk  Analysis  to  International  Trade 
in  Animals  and  Animal  Producte,"  OIE 
comprehensive  reports  on  technical 
items  presented  to  the  international 
committee  or  to  r^onal  commissions, 
1992;  (3)  Moriey,  R.S.,  Acree.  J., 
Williams.  S..  "Animal  Import  Risk 
Analysis  (AOIA):  Harmonizing  our 
Approach."  OIE  comprehensive  reporte 
on  technical  items  presented  to  the 
international  committee  or  to  regional 
commissions,  1990-1991;  and  (4)  "OIE 
International  Health  Code,"  Section  1.4. 
chapten  1.4.1-V4.5, 1994  updates.  In 
the  process  of  developing  the  proposed 
rule,  APHIS  reviewed  all  of  the  sources 
cited.  Wherever  passible,  concepte  from 
these  references  were  incorporated  into 
the  proposal.  We  have  also  incorporated 
concepte  from  diese  refatencas  into  the 
policy  on  regionalization  and  risk 
assessment  we  are  giving  notice  of  in 
this  issue  of  the  Federal  ~ 


liak 

Among  the  lequiremente  set  frirth  in 
the  proposal  far  ^iplying  for  recognition 
of  ride  classification  for  a  region  was  the 
requirement  that  the  Chief  Veterinary 
Officer  of  the  region  submit  to  APHIS  a 
completed  questionnaire  relating  to  the 
specific  disease  in  question.  Several 
commenten  requested  that  this 
questionnaire  be  published  in  the 
regulations.  Several  commenten  asked 
far  clarification  of  how  the  United 
Stetes  would  expect  regions  to 
demonstrate  freedom  from  restricted 
disease  agente.  One  commenter 
requested  that  APHIS  publish  the 
procedures  it  will  use  to  communicate 
with  nations  so  that  countries  wrill  have 
the  opportunity  to  document  their 
animal  disease  situation  in  order  to  gain 
the  appropriate  classification.  As  steted 
above,  we  are  not  making  final  our 
proposed  system  of  risk  dassificatton, 
but  we  are  setting  forth  in  $92.1  of  the 
regulations  procedures  fat  applying  for 
r^onalization,  for  assessment  of  the 
risk  presented  by  importe  from  a  region. 
and  for  determination  of  appropriate 
import  conditions. 

aome  commenten  stated  that  the 
proposed  rule  placed  undue  emphasis 
on  the  influence  that  neighboring 
regions  have  on  each  other's  disease 
stetus.  Accmding  to  the  commenters. 
although  border  controls  are  often 
necessary,  they  are  not  as  important  in 


cases  where  the  epidemiology  of  djiwBise 
agente,  combined  %vith  difiiaring 
husbandry  fecton,  effectively  prevente 
establishment  of  a  disease  in  a 
neighboring  region.  Although  we 
consider  proximity  between  regions 
generally  of  importance  with  regard  to 
contagious  dismses,  we  agree  t^t  in 
some  cases  the  proximity  of  one  region 
to  another  is  irrelevant  because  of 
varying  climatic  or  other  ecological 
factors.  This  is  true  in  the  United  States 
with  a  disease  such  as  bluetongue, 
which  has  never  become  established  in 
the  northeastern  part  of  the  country  due 
to  ecological  fecton,  despite  a  lack  of 
interstete  movement  controls.  Given 
equivalent  fecton,  however,  vector^ 
borne  diseases  might  readify  move 
across  regional  boundaries  in  spite  of 
border  controls.  For  this  reason, 
proximity  to  afEscted  regions  must  be 
considered  a  fector  in  determining 
disease  risk,  and  is  included  in  the 
information  we  are  requesting  under 
this  rule  in  applications  for 
regionalization.  Under  the  approach  we 
have  adopted  in  this  final  rule  and  our 
policy  toward  r^ionalization,  proximity 
will  be  considered  as  a  fector  in 
assessing  the  risk  of  disease 
introduction,  but  will  not  be  given  a 
predetermined  weight  in  the  assessment 
process. 

In  related  commente.  some 
commenten  steted  that,  because  many 
disoaiei  listed  on  the  OIE  "List  B"  can 
easify  be  contained  within  a  herd  or 
flock,  the  status  of  a  contiguous  ragion 
is  not  relevant  (at  many  List  B  rUnnesni 
in  determining  the  risk  class  of  the 
region  under  consideration,  particulnly 
when  effective  border  control  barrian 
are  in  place.  As  we  steted  above  with 
regard  to  the  issue  of  proximity,  the 
status  of  a  contiguous  region  will  be 
considered  as  a  fector  in  ^^f^^»#ffing  the 
risk  of  diseese  introduction,  but  will  not 
be  given  a  predetermined  weight  in  the 
assessment  process.  As  implied  by  the 
commenten,  the  concern  about 
contiguous  regions  is  not  necessarify 
about  the  ability  of  the  disease  agent 
itself  to  be  transmitted  across  the 
border,  but  mate  so  about  die  possibility 
of  undeclared  illegal  movemente  of 
infected  animals  or  producte,  or  the 
straying  of  loose  animalu  or  carrier 
wildlife  across  the  border.  While 
effective  border  controls  are  a  crucial 
consideration  in  assessing  the  risk 
posed  by  importetions  from  a  region,  we 
do  not  consider  them  alone  to  be  a 
guarantee  that  the  movement  of  Hian—A 
from  a  contiguous  region  will  be 
diminated. 

One  commenter  wvpreised  concern 
about  what  the  commenter  considered  a 
lack  of  ^ledfic  criteria  for  Ixnv  we 
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would  evaluate  the  veterinary 
infiastructxire  in  the  exportiiig  region. 
We  believe  this  issue  relates  to  the 
information,  discussed  above,  that  will 
bs  required  regarding  the  authority, 
organization,  and  infrastructure  of  the 
veterinary  services  in  a  region.  We 
consider  the  evaluation  of  infrastructure 
in  any  region  to  necessarily  be 
somewhat  subiactive.  Until  the  OIE  or 
some  other  organization  develops  an 
objective  measxue  of  infrastructure,  we 
believe  the  best  way  to  evaluate 
infrastructure  is  on  a  case-by-case  basis, 
by  means  that,  in  some  cases,  will 
include  on-site  visits. 


i  lagardiag  Ike  ESsctaf 
BwginnaKTrtiMi  on  WildHfc 

One  commwntar  expresaed  concern 
about  the  potential  efEact  of  the 
proposed  risk  classification  system  on 
wildlife.  The  conunenter  was  concerned 
that  some  countries  might  contain  or 
eliminate  wild  animak  in  order  to 
ensure  that  there  are  no  pockets  of 
diBweiwi  that  mi^t  prevent  the  countries 
from  attaining  a  particular  risk 
classification.  We  consider  the 
commenter's  concerns  to  be  addressed 
in  large  measure  by  our  decision  not  to 
make  final  the  system  of  establishing  a 
risk  classification  system  based  on  pre- 
defined criteria.  However,  each  country 
must  make  its  own  decisions  concerning 
such  matters.  APHIS  will  prepare  an 
environmental  assessment  specific  to 
the  region  in  question  prior  to 
promulgating  a  final  rule  to  create  a 
region. 


Some  commenters  stated  that,  under 
the  proposed  regulations,  cases  would 
ansa  where  animaU  would  be  required 
to  iindwmi  quarantine  simply  to 
eliminate  the  presoica  of  a  bacterial 
disease.  According  to  the  commenters. 
in  these  cases,  the  fiill  quarantine 
regimaa  should  not  be  necessary,  md 
the  regulations  should  allow  for 
equivalent  alternative  mitigahng 
measures.  The  commenters  suggested  as 
possibilities  the  conduct  of  additional 
tests  in  the  country  of  origin,  followed 
by  isolation  and  testing  in  the  United 
SlalMk  It  is  not  clear  to  us  from  the 
oanaaeDts  whether  the  cammenters  are 
iw»«mnm<mf<  i  ng  elimination  of  certain  of 
the  quarantine  requirements  in  place 
under  the  current  regulations. 
Historically,  wre  have  found  the  post- 
importation  period  of  quarantine  in  the 
United  States  necessary  as  a  period  for 
obMrving  the  imported  animalf  for 
,  and  we  do  not  conaidar  it 


advisable  to  eliminate  these 
requirements  at  this  time. 

Several  conunenters  stated  that  the 
proposed  15-day  importation  quarantine 
period  was  insufficient  to  allow  for 
incubation  of  diseases  of  concern.  It  is 
not  clear  to  us  from  the  comments 
exactly  which  proposed  importation 
requirements  the  commentras  are 
referring  to  in  each  case.  Under  the 
current  regulations,  except  for  cattle 
from  Central  America  and  the  West 
Indies,  which  may  be  quarantined  for  7 
days  under  certain  conditions,  and 
except  for  cattle  and  certain  other 
ruminants  from  Canada  and  Mexico,  all 
ruminants  imported  into  the  United 
States  must  be  quarantined  for  not  less 
than  30  dajrs  from  the  date  of  arrival  at 
the  port  of  entry.  Under  the  curreDt 
regulations,  swine  must  be  quarantined 
for  not  less  than  15  day\from  the  date 
of  arrival  at  the  port  of  entry.  Based  on 
our  experience  enforcing  the 
regulations,  we  consider  these 
quarantine  requirements  adequate  and 
are  retaining  them  in  this  final  rule. 

Several  commenters  expressed 
concern  that  transhipments  of  animals 
and  animal  products  through  high  risk 
areas  could  cause  contamination  of  the 
products  or  animals.  Some  commenters 
stated  that  developing  countries  have 
insufficient  resources  to  mcmitor  many 
of  the  most  serious  foreign  animal 
dianaaos  of  concern.  The  commenters 
expressed  concern  that,  in  many 
countries,  the  illegal  movement  of 
livestock  from  hi^nr-riak  to  lower-risk 
regions  would  be  hard  to  detect,  control, 
and  prevent  Each  of  these  concerns 
focuses  on  two  of  the  key  factors  m 
which  we  will  request  information 
under  the  procedures  for  ^plying  fin' 
regionalization — border  controls  and  the 
infrastructure  necessary  to  monitor  and 
enforce  the  movement  of  animaU  and 
products  from,  into,  or  through  the 
region.  We  will  be  oUiged  to 
characterize  a  requesting  region  a  high 
risk  or  an  unknown  risk  if  the  country 
in  question  lacks  the  infrastructure,  or 
does  not  have  access  to  the  resources 
naceasary,  to  enforce  sanitary  provisions 
that  would  support  regionalization  or  to 
monitor  for  animal  disnases  of  coocam 
to  the  United  Sutes. 

A  number  of  commenten  expressed 
concern  that  imported  animals  may 
serve  as  a  source  for  emerging  rliimoHoi 
or  those  of  long  incubation.  To  facilitate 
tFMJdng  of  animals,  commentns 
recommended  that  a  permanent 
identification  be  placed  on  imported 
animals.  We  do  not  consider  the  risk  of 
disease  introduction  to  be  any  greatu' 
under  this  final  rule  than  under  the 
existing  regulations.  Under  the  current 
regulations,  in  most  cases  we  do  not 


require  either  permanent  identification 
of  imported  animals  or  a  permanent 
record  of  their  final  destination.  The 
feasibility  of  heightening  identification 
and  tracking  of  imported  animal  is 
under  review  by  APHIS.  In  the 
meantime,  we  support  the  efforts  of  the 
livestock  industry  to  develop  a  system 
of  identification  that  meets  its  needs. 

Conunenters  argued  both  for  and 
against  including  destination  factors  in 
determining  import  conditions.  Some 
conunenters  stated  that  considering 
destination  risk  is  required  by  the 
WTO-SPS  agreement,  and  that  failure  to 
consider  destination  risk  makes  it 
illogical  for  the  United  States  to  impose 
post-importation  conditions  on  anirmlf 
and  animal  products  if  those  conditions 
do  not  also  apply  to  native  U.S.  aaimala. 
Commenters  cited  the  need  to  assess  the 
risk  of  animal  importations  in  which 
vector-bome  disease  agents  represent 
hazards,  and.  in  particular,  the  duration 
of  viraemfa  and  competence  of  vectors. 
The  commenters  also  stated  that  factors 
to  be  considered  should  include  the 

exposure  of  domestic  animaU  to 

infscted  products,  modes  of 
transmission,  and  the  amount  of 
infectious  agent  present  that  \&  sufficient 
to  cause  infection.  Conversely,  some 
commenters  supported  the  premise  that 
any  imputation  of  a  restricted  agent  is 
undesirable.  The  general  policy  we  have 
followed  under  the  current  regulations 
is  to  require  import  conditions  to  reduce 
any  risk  of  introduction  of  a  diseese  of 
concern  at  importation  to  a  negligible 
level.  We  are  retaining  this  policy  under 
this  final  rule. 

Some  commenters  recommended  that 
diagnostic  tests  approved  by  the  OIB 
automatically  be  approved,  under  the 
regulations,  for  use  on  »nim«l«  being 
imported.  The  commenters  also  stated 
th^  to  ensure  openness  and 
consistency,  any  othor  tests  that  wrould 
be  accepted  be  published  in  the  rule. 
Tests  approved  by  the  OIE  would 
genoally  meet  the  scientific  validity 
requirements  for  an  equivalent 
approved  test  However,  we  ccmsider  it 
necessary  for  the  APHIS  Administrator 
to  have  die  Qexibility  to  not  use  any  test 
if  evidence  shows  that  it  is  not  valid, 
even  though  it  might  currentiy  be 
iiMJuded  in  the  OIE  list  of  approved 
tests.  Also,  the  Administrator  must  have 
the  flexibility  to  use  new  tests  when 
deemed  appropriate,  even  if  they  have 
not  been  added  to  the  approved  list  for 
OIE.  Therefore,  we  have  decided  not  to 
publish  in  the  regulations  a  list  of  tests 
approved  Cor  use  on  animals  imported 
or  to  be  imported  into  the  United  States. 

Several  conunenters  recommended 
that  the  maximum  time  allowed  for 
imported  animal*  to  be  moved  to 
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alau^ter  be  reduced  from  2  weeks  to  as 
little  as  48  hoius.  The  policy  of  allowing 
up  to  2  weeks  for  movement  to  slaughter 
is  not  new  to  the  proposed  nile.  It  exists 
in  and  has  been  followed  under  the 
existing  regulations.  Although  we  are 
making  no  changes  based  on  these 
comments  at  this  time,  we  will  further 
examine  the  commenters' 
recommendation  and  take  whatever 
action  we  deem  apixopriate. 

Several  commenters  questioned  the 
need  for  import  permits  as  • 
requirement  for  importation.  The 
commenters  stated  that  such  permits 
serve  no  purpose.  Some  commenters 
stated  that  if  import  pennits  can  be 
withdrawn  without  notice  or 
explanation,  such  practice  would  be 
contrary  to  SPS  Article  7.  As  we 
e}q>laini9d  in  the  Supplementary 
Infinrmation  section  oif  our  proposed 
rule,  the  primary  purpose  of  import 
permits  is  to  assure  that  there  is  space 
at  a  quarantine  center  far  imported 
animals  tfa^  must  be  transported  by  air 
or  sea  to  the  United  States.  Such  iiqtQrt 
peraiits  are  necessary  to  avoid 
ptoUams.  both  economically  and  widi 
ngsrd  to  the  humane  treatment  (^ 
animals,  in  refusing  entry  to  a  shipload 
of-animals  that  have  arrived  at  a  port 
without  prior  notice  and  without  a 
least  wstion  for  space. 

One  conunmitw  aaked  far  darific^on 
(rfthe  term  "restricted  use  and 
movement,"  as  used  in  the 
Supplementary  In&rmation  section  of 
the  proposed  rule  wdien  discussii^  risk 
mitigatitm  measures.  In  general, 
nstikrtod  use  and  movemant  is  used 
primarily  to  reduce  potential  losses 
should  a  disease  agmt  be  introduced. 
By  restricting  the  distributifm  oi 
potentially  infected  animals,  the 
number  and  distribution  of  native 
animaU  that  could  be  exposed  is 
limited.  An  example  of  how  we  have 
used,  and  continue  to  uae,  this 
mitigstion  measure  is  in  the  importation 
of  amimals  frtmi  a  country  where  a 
particular  diseese  exists,  solely  for 
residence  at  approved  zoos  vtbue  their 
movement  is  restricted. 

One  commenter  stated  that 
opportunities  for  electronic  certification 
should  be  considered.  We  are  not 
certain  what  the  commenter  meant  by 
"dectronic  certification."  We  "mmrr 
the  commenter  was  refarring  to 
electronic  transmission  of  lunlA 
certificates.  Although  to  date  we  have 
not  received  a  request  to  accept 
electronic  health  certification  for 
imports  into  the  United  States,  we  are 
receptive  to  suggestions  we  might 
reorfvefrom  die  public  regsrdii^  the 
uae  of  such  certification. 


One  commenter  stated  thafdie 
capacity  and  costs  of  quarantine  centers, 
particularly  the  Hany  S  Truman  Animal 
Import  Center  (HSTAIC),  should  not 
become  a  trade  barrier.  Importation 
though  HSTAIC  is  a  method  of  allowing 
the  importation  of  animals  from  certain 
high-rU:  situations  that  wotlld 
otherwise  require  total  prohibition  of 
the  importation.  APHIS  recommends 
that  importers  consider  importing 
brooding  material  through  embryos  or 
semen  whenever  possible,  to  avoid  the 
extra  costs  and  potential  delays  that  use 
of  HSTAIC  entails. 

Some  commenten  stated  that, 
depending  on  the  commodity  under 
oonsideration,  only  the  viremic  state  of 
a  disease  might  be  of  ooncem,  writh  the 
incubatory  and  convalescent  states 
representing  negligible  risk.  We  agree 
that  the  situation  deKribed  by  the 
commenters  is  true  for  some  itinnnwia. 
depending  on  the  mode(s)  erf 
transmission.  However,  we  do  not  agree 
that  an  animal  in  the  inmbstoty  stage 
represents  a  negligihle  risk,  Because 
disgnnsis  at  the  incubatory  stage  is  often 
difficult,  ""^^"g  a  distinction  amrmg 
the  stages  whan  determining  disoaiio 
risk  will  have  little  practical  effsct  on 
establishing  import  conditions. 

In  our  proposed  regulations  we  used 
die  term  herd.  In  the  "Definitions" 
section  to  the  regulations  regsrding 
ruminants  and  swine,  we  indudsd  no 
period  of  time  that  animals  would  need 
to  remain  tngnther  to  be  considered  a 
herd.  Some  conunenters  stated  diat  the 
definition  of  "herd"  should  indicate 
that,  to  omstituto  a  hsrd,  die  animaU 
must  have  been  together  far  a  q>ecified 
minimum  period  of  time.  We  (k>  not 
consider  it  advis^le  to  make  such  a 
change.  In  certain  situations,  how  Icmg 
the  animals  have  been  together  is  less 
impmtant  than  the  origin  of  the  animaU 
in  the  group.  For  instmoce,  if  all  animaU 
in  the  group  have  been  assembled  from 
herds  certified  free  of  a  rfiawaao  under  a 
diseaao  eradication  program,  the  length 
of  time  the  animals  have  becm  togedier 
is  not  significant 

Some  commenters  addressed  the 
requirement  in  proposed  §§  93.415(dX3) 
snd  (4)  that  ruminants  from  regions 
IKoposed  to  be  classified  as  Risk  Class 
R3  or  R4  for  FMD  undergo  pre- 
embarkation  quarantine  under  AmiS 
supervision  in  a  facility  approved  by  die 
Administrator.  The  commenters  stated 
diat  this  requirement  shows  an 
unwarranted  disregsrd  for  the  scientific, 
ethicsl.  and  certifying  ^lility  of  the 
veterinary  authivities  in  exporting 
countries.  Although  this  final  rule  does 
not  categorize  regions  as  Risk  Class  R3 
or  R4.  and  does  not  require  APHIS 
supervision  of  pre  embarication 


quarantine,  it  retains  the  requirement  of 
the  current  r^ulations  that  ruminanta 
and  swine  imported  bom  countries  not 
considered  free  of  FMD  be  quarantined 
in  a  pre-embarkation  quarantine  facility 
apiMoved  by  the  Administrator. 
Although  we  agree  that,  in  many  cases, 
reliance  on  the  veterinary  authorities  in 
an  exporting  country  wrtndd  provide 
adequate  approval  and  inspection  of  a 
facility,  we  consider  it  necessary  for  the 
Administrator  to  have  authority  to 
ensure  that  in  all  cases  the  faHHtiffs  in 
question  meet  adequate  standanfa. 

Several  commenters  stated  that 
APHIS  should  consider  implementii^ 
recommendations  from  the  "Bordar     ' 
States  Consensus  Document"  The 
document  referred  to  represents  a 
consensus  by  U.S.  States  that  share  a 
border  with  Mexico  regarding 
recognition  of  efibrta  within  Mexico  to 
eradicate  ^^*  *  "^"^rfwHi  in  bovit 
(tuberculosis).  T^  lecommendations  of 
the  consensus  documsnt,  indndii^ 
recognition  of  certain  States  in  Meodoo 
as  being  free  of  tubercukwis,  can  be 
acocHnmodated  by  the  prooeduias  far 
rsquesting  rsoognition  of  regions  set 
fai^  in  this  rule. 


A  number  of  cammantsrs  i 

As  issue  of  how  camelids  aiiould  be 
addressed  in  the  regulations.  Some 
commenten  recommended  dint  tbey  be 
removed  from  the  definition  of 
"ruminants."  The  commentars  staled 
diat  camelids  are  not  true  ruminants, 
diet  marked  anatomic  aod  physaolof^ 
difiarences  between  camelids  and 
ruminanta  exist  in  many  organ  systems, 
and  diat  llamas  and  alpacas  appear  to  be 
resistant  to  snd  imlikdy  to  spread 
several  important  livestock  msaasss, 
inchiding  FMD.  hi.  bovis,  and  BrucMa 
abortus.  Other  commenters  exproasod 
concern  regarding  the  potential  dissase 
risk  posed  by  camelids. 

"Webster's  New  Intemationd 
Dictionary"  defines  Ruminajitia  m 
follows:  "A  division  of  even-toed 
hoofed  animals  including  dioae  that 
chew  the  cud,  as  the  oxen,  sheep,  gosts, 
antelopes,  deer,  chevrotains.  and 
camels.  They  are  divided  into  three 
groups;  the  Pectom  or  true  ruminanta 
*  *  *  the  Tytopada,  or  camels  and 
llama  *  *  *  and  the  Chevrotains."  We 
have  many  of  the  same  disease  concerns 
widi  camelids  as  with  other  ruminanta. 
iHiwevar.  we  agree  with  the  '"XTTim^ntwt 
that  there  may  be  some  practical  disease 
risk  differences  between  camelids  and 
catde.  Although  we  are  maHr^  no 
changes  to  this  final  rule  in  raqionae  to 
these  comments,  we  sre  reviewing  this 
issue  and  are  considering  addressing  it 
in  future  rulemaking. 
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ilililii— iiig  giig.iiliti»iM 
G«v«mi]ig  Am  bnportatioa  ofMael  aad 
MMtProdncte 

A  aoall  number  of  commenten 
aoqaossed  concern  that  the  import 
coDditions  Cor  meat  products  from 
certain  of  the  proposed  risk  class 
regions  required  that  the  backbone  be 
removed  from  the  carcass  of  the  animal, 
even  though  the  meat  grading  standards 
of  the  Department's  A^cultuial 
Marketing  Service  (AMS)  require  foreign 
beef  to  have  a  country-of-origin  mark  on 
the  carcass  4  inches  from  the  backbone. 
Because  we  are  not  making  final  the 
impmt  conditions  based  on  risk 
classifications,  in  a  niunber  of  cases  the 
provisions  the  commenters  are  refBrring 
to  are  not  set  forth  as  general 
requirements.  However,  we  coosidOT  the 
requirement  that  a  carcass  be  deboned 
an  important  one  in  reducing  the  risk  of 
FMD-transmission  from  meat,  and 
expect  to  apply  it  to  future  importations 
as  appropriate.  For  example,  in  our  Jime 
26. 1997,  final  rule  regarding  the 
importation  of  fresh,  chilled  or  frozen, 
beef  from  Argentina,  one  of  the 
requirements  for  importation  of  the 
meat  was  that  it  be  deboned.  The  AMS 
standards  in  7  CFR  54.4  et  seq.  state  that 
grading  is  done  only  on  carcasses  and  is 
voluntary.  We  consider  concerns 
regarding  disease  risk  to  take 
precedence  over  grading  standards  for 
meat,  which  could  be  done  on  the 
carcass  before  the  meat  is  deboned. 

One  commenter  stated  that,  in  §  94.15 
of  the  proposal,  regarding  cancellation 
of  compliance  agreements,  the 
regulations  indicated  that  certain 
actions  by  APHIS  will  be  taken  "as 
promptiy  as  circumstances  allow."  The 
commenter  requested  that  the  time 
allowed  for  action  by  APHIS  be 
specified.  The  provisions  referred  to  by 
the  commenter  are  set  forth  in  the 
cxinent  regulations.  Based  on  our 
expOTienca  enforcing  the  regulations,  we 
consider  the  actions  taken  by  APHIS  to 
have  been  taken  in  a  timely  manner  and 
do  not  consider  it  necessary  to  revise 
the  provisions  in  question  at  this  time. 

In  §$94.1  (e)  and  (g)  of  the  proposed 
regulations,  we  set  forth  proposed 
requirements  bx  the  importation  of 
fresh  (chilled  (»  frozen)  meat  from 
ruminants  and  swine  from  regions 
classified  as  Risk  Class  R2  or  R3  Cor 
FMD.  Among  the  proposed  import 
amditioos  was  the  requirement  that  the 
meat  reach  a  pH  of  6.0  or  less  in  the  loin 
muscle.  In  the  Supplementary 
Information  section  of  our  proposed 
rule,  we  stated  that  acidic  or  alkaline 
conditions  readily  kill  the  FMD  virus. 
One  conunenter  took  issue  with  this 
statement,  stating  that  research  has 


shoMm  thtf  although  a  pH  below  6.0  or 
above  11.5  will  inactivate  the  FMD 
vims,  the  virxis  resident  in  the  micro- 
environment  of  unimal  tissue — ntcb  as 
lymphatic  tissue,  bone  marrow,  or 
coagulated  blood — is  resistant  to 
inactivation  over  a  practical  pH  range. 

The  proposed  requirements 
referenced  by  the  commenter  are  not 
included  in  this  final  rule  because  they 
were  import  conditions  particular  to 
two  risk  categories  that  we  are  not 
including  in  this  rule.  However, 
maturation  of  meat  to  an  appropriate  pH 
level  is  a  proven  method  of  killing  the 
FMD  virus,  and  is  one  of  the  conditions 
we  set  forth  in  our  June  26,  1907,  final 
rule  for  the  importation  of  fresh  (chilled 
or  frozen)  meat  from  Argentina.  In  the 
Supplementary  Information  section  of 
that  final  rule,  we  stated  that  although 
we  agreed  ^th  the  commenter,  the 
regulations  e  s  proposed  already 
addressed  the  concerns  raised.  We 
stated  that  we  assumed  that  by  "micro- 
environment"  the  conunenter  was 
refarring  to  those  areas  of  the  meat  in 
the  carcass  that  are  in  the  immediate 
area  of  the  bones,  lymphatic  tissue,  at 
coagiilated  blood,  and  noted  that  one  of 
the  proposed  conditicms  for  importing 
fresh  (chilled  or  frozen)  meat  from 
Argentine  was  that  all  bone,  blood  clots, 
and  lymphoid  tissue  be  removed  from 
the  meat.  However,  in  that  final  rule, 
based  on  the  comment  and  the  literature 
available  to  us,  we  amended  the 
regulations  as  proposed  to  require  that 
a  pH  level  of  5.8  or  less  be  reached 
before  the  meat  may  be  imported. 

The  proposed  importation 
requirements  for  ciued  cx^  cooked  meat 
from  regions  classified  as  Risk  Class  R3, 
R4,  or  RU  for  certain  diseases  included 
the  requirement  that  the  meat  be 
deboned.  This  requirement  for  deboning 
is  also  included  in  the  current 
regulations.  Some  commenters, 
addressing  the  proposal,  stated  that 
deboning  should  not  be  required  for 
mred  or  cooked  meat  because  such 
treatment  already  reduces  the  disease 
risk  frmn  the  meat  to  an  acceptable 
level.  We  do  not  agree  with  the 
commenters  that  removal  of  bones  is  not 
necessary  in  meet  that  is  otherwise 
ctued  or  cooked  in  accordance  mth  the 
regulations.  The  presence  of  the  bone  in 
the  meat  makes  it  difficult  to  detramine 
whether  ^h*;  bone  has  been  treated 
throughout  to  the  extent  necessary  to 
destroy  the  restricted  disease  agent  For 
example,  in  the  case  of  FMD.  unless 
some  way  is  developed  to  determine  the 
temperature  level  within  the  bone,  there 
is  no  way  of  determining  whether  the 
entire  piece  of  meat,  including  the  bone, 
has  been  heated  to  the  temperature 
necessary  to  kill  the  FMD  virus. 


Comments  Regarding  Bovine 
SpoQgifDnn  Eatxphalopathy 

Some  commenters  took  issue  with  our 
statement  in  the  Supplementary 
Information  section  of  our  proposal  that 
bovine  spongiform  cmcephalopathy 
(BSE)  "is  thought  to  haVe  been 
introduced  into  cattie  from  scrapie- 
infected  sheep  brains  that  were 
included  in  rendered  protein  meal 
added  to  cattie  feed."  The  commenters 
stated  that  the  original  source  of  BSE  is 
unknown,  and  that  it  would  be  more 
accurate  to  say  that  the  BSE  epidemic 
seems  to  be  the  result  of  a  single  source 
infisction  resulting  from  BSE-infocted 
meat  and  bone  meal.  The  statement  %ve 
included  in  our  proposed  rule  was 
based  on  the  information  available  to  us 
at  the  time  the  proposal  was  developed. 
At  this  time,  we  agree  with  the 
commentos  as  to  the  limits  of  what  can 
be  concluded  regarding  the  origins  of 
BSE. 

One  commenter  questioned  the 
rationale  for  allowing  the  importation  of 
embryos  from  BSE-afhcted  regions, 
while,  according  to  the  commenter,  the 
OlE  takes  a  cautious  approach.  The 
commenter  apparentiy  misread  the 
proposed  regulations.  Embryos  from 
countries  affected  with  BSE  are 
currenUy  not  permitted  importation  into 
the  United  States,  and  the  proposed 
regulations  did  not  include  provisions 
allowing  the  importation  of  such 
embryos. 

Several  commenters  stated  that 
because  transmissible  encephalopathy 
occiirs  in  cervidae  in  the  United  States, 
a  ban  on  the  feeding  of  ruminant  protein 
should  be  in  force  in  the  United  States. 
Other  commenters  stated  that  such  a 
ban  would  eliminate  the  possibility  that 
an  infected  animal,  even  if  imported, 
could  transmit  the  disease  to  another. 
Although  APHIS  does  not  have  the 
authority  to  ban  the  feeding  of  ruminant 
protein,  it  should  be  noted  that  in  a  final 
rule  published  on  )ime  5, 1907  (62  FR 
30936-30978,  Docket  No.  96N-0135), 
the  United  States  Department  of  Health 
and  Human  Service,  Food  and  Drug 
Administration,  established  regulations 
controlling  the  use  of  animHl  protein 
derived  from  mammalian  tissue  in 
ruminant  feed. 

PropoeBd  Frevisfaw  Not  Bring  Made 
Final 

A  large  number  of  the  issues  raised  by 
commenters  regarding  our  proposed 
rule  addressed  provisions  of  the 
proposed  rule  that  are  not  included  in 
either  the  ciirrent  regiilations  or  in  this 
final  rule.  Therefore,  pending  future 
requests  for  regionalization,  many  of  die 
concerns  raised  regarding  the  proposed 
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rule  are  no  longer  relevant  These 
include  concerns  raised  by  commenters 
regarding  the  following:  Differences 
between  the  current  regulations  and  the 
proposed  rule  regarding  import 
requirements  for  animals  and  animal 
products,  including  the  concern  that  the 
proposed  regulations  would,  in  same 
cases,  be  mcHS  restrictive  than  the 
current  regulations;  the  relationship 
between  the  "qualitative"  and 
"quantitative'*  cations  for  assessing  risk 
under  the  proposed  rule;  criteiia  fat 
assigning  regions  to  particular  risk 
danifications;  whether  the  quantitative 
risk  assessment  option  could  be 
sdantifirally  supported;  differences 
between  the  proposed  import 
lequirements  and  the  standards  of  the 
DIE  Code;  differences  between  the 
proposed  import  requirements  and 
requirements  governing  U.S.  interstate 
movement;  classification  as  "restricted 
disease  agents"  of  agents  not  included 
on  the  OIE  "A"  or  "B"  list  of  diseases; 
concerns  that  the  proposed  import 
requirements  would  not  allow 
consideration  of  "equivalency"  with  an 
importing  region's  mitigation  measures; 
that  criteria  for  border  controls  of 
regions  were  too  rigid;  importaticm 
requirements  relating  to  specific  disease 
agente.  including  ectoparasites;  whether 
the  proposed  import  requirements 
would  preempt  State  requiranents;  that 
certain  terms  used  in  die  proposed  rale 
were  unclear  and  required  definitions; 
that  the  proposed  restricted  disease 
agents  did  not  seem  to  be  treated 
differentiy  based  on  potential  imp^nrt; 
and  the  risk  classification  of  certain 
countries. 

^  Similarly,  commenters  made  several 
requests  that  are  no  longer  relevant 
These  include:  That  the  regulations 
clarify  which  «niin»U  would  be 
considered  in  detennining  the  risk 
classification  of  a  regicm;  that  endiryos 
from  "high-risk"  areas  be  considered 
"low-risk"  if  treated  in  accordance  with 
internationally  recognized  treatment 
standards;  that  the  practice  of 
vaccination  not  necessarify  affect  a 
region's  risk  classification;  that  the 
United  States  evaluate  its  own  status 
and  programs  with  regard  to  the 
requirements  of  the  proposal;  and  that 
APHIS  puUish  risk  anafysis 
documentation  to  support  the 
prohibition  of  meat,  embryos,  and 
semen  from  ""♦»i"  risk  class  categories. 

Other  Proposed  Changes  to  the 
Begulations  Being  Mwh  Final 

We  proposed  to  make  a  number  of 
changes  to  the  regulatiaos  that  were  not 
directiy  related  to  the  concepts  of 
regionalization  or  risk  assessment  In  ail 
cases  but  one.  we  received  no  comments 


regarding  these  proposed  changes.  We 
discuss  below  the  amendments  we 
proposed,  any  comments  we  received, 
and  actions  we  are  taking  on  the 
proposed  changes  in  this  final  rule. 

We  proposeoT  to  consider  the  entire 
country  of  Canada  as  presenting  a  slight 
risk  for  the  introduction  of  Brucella 
abmtus  and  as  a  negligible  risk  for  B. 
meliteruis.  Under  the  proposed  import 
conditions  for  sudi  a  risk  rlassification, 
no  tasting  for  these  diseases  would  be 
required  for  cattle  frrun  Canada  frafa 
provinces  free  of  brucalloais.  We 
continue  to  consider  it  warranted  to 
allow  caXde  from  <>nada  from 
brucellosis  cartified-free  provinces  or 
herds  to  enter  the  United  States  without 
brucellosis  testing,  and  are  amending 
§  92.418  of  the  current  regulations  to 
provide  that  such  testing  is  not 
necessary. 

We  are  adding  to  S  94.0. 
"Definitions,"  &  definitions  we 
proposed  for  Cerrid.  Contact,  Pink  Juice 
test.  Region,  Rmninants.  and 
Vetwinanan  in  charge. 

Current  §  04.7  innfades  provisions  for 
the  disposal  of  animals,  meats,  and 
other  articles  ineligible  for  importation 
under  the  regulations  regarding 
rinderpest  and  FMD  in  current  $  94.1. 
Wa  proposed  to  expand  the  disposal 
ragidations  so  that  they  refer  to  African 
swine  fisver,  hog  cholera,  swine 
vesicular  disease,  and  BSE,  as  well  as  to 
rinderpest  and  FMD.  In  this  rule,  we  are 
making  final  those  entanded  jmnrisiims. 

We  are  mnlrfng  final  at 

$94.12(b){lMiiiXB)  of  Uie  regulations  dw 
provision  we  proposed  that  pork  or  pcnk 
products  consigned  from  the  port  of 
arrival  to  an  approved  establishment 
must  be  moved  under  Customs  or  USDA 
seal,  and  must  be  otherwise  handled  as 
the  Administrator  may  direct  in  order  to 
guard  against  the  introductim  and 
dissemination  of  swine  vesicidar 
disease.  The  required  seels  may  not  be 
broken  except  by  persons  authorized  by 
the  Administrator  to  do  so. 

We  proposed  under  §  94  J>  to  allow 
the  limited  transiting  of  meet  and  other 
animal  products  not  otherwise  eligible 
for  entry  into  the  United  States,  to  allow 
for  nfflnnHiiig  from  ons  means  of 
conve]rance  at  the  port  of  arrival  onto  a 
second  jneens  of  conveyance  scheduled 
for  immediate  departure  from  the 
United  States.  One  of  the  conditfons  for 
such  limited  movement  was  that  the 
meet  or  other  aniasal  product  not  be 
stored  far  more  than  24  hours  at  the 
maritime  or  airport  port  of  anivaL 
Commenters  requested  that  the 
allowable  time  for  holding  or  storage  be 
extended  to  48  hours,  to  allow  frir  cargo 
movement  logistical  problems.  We  agree 
with  the  commenters  that  a  longer 


period  of  time  at  the  port  is  sometimes 
necessary  to  make  connections  between 
ships.  As  long  as  the  meat  and  other 
animal  products  are  securely  contained 
aboard  the  earner  or  whife  being 
offloaded,  and  as  long  as  their  overiand 
movement  in  the  United  States  is 
confined  to  that  port  of  arrival,  we 
believe  it  is  vrartanted  to  allow  the  meet 
or  other  animal  products  to  be  held  at 
the  port  up  to  72  hours.  We  are  addii^ 
provisions  for  such  limited  transit  at 
S  94.15(d)  of  this  final  rule. 

We  are  nmlring  final  die  diange  we 
prepoeed  to  $94.160>X2)  of  the  current 
regulations  to  remove  the  requirement 
that  certain  dry  milk  and  dry  milk 
products  intemled  for  importation  be 
[wocessed  for  human  food.  The 
{xovisioiis  that  raquiie  that  dry  milk  at 
dry  milk  products  intended  for 
inqxutation  finm  countries  in  which 
rinderpest  or  FMD  exists  be  processed 
far  human  frmd  also  requite  that  the  dry 
milk  or  dry  milk  products  be  processed 
in  a  mannwr  approved  by  the 
Administrator  as  adequate  to  prevent 
the  introduction  or  dissemination  of 
livestock  tliiinniinn  into  the  United 
States.  Dry  milk  or  dry  milk  {Hodocts 
that  ars  processed  in  a  manner  »«*^qnatft 
to  prevent  diseese  can  be  safefy 
processed  far  uses  <ither  than  hmm^ 
food. 

We  aie  making  final  at  $  96.10  our 
{Ropoaed  removal  of  references  to 
specific  cities  in  which  casings  that 
arrive  in  the  United  States  without 
cartifination  may  be  disinfected,  and  are 
providing  that  such  'Tiiringt  may  be 
forwarded  to  a  USDA-approved  facility 
for  disinfection.  We  are  making  this 
change  beoause  the  facilities  in  the 
cities  specified  are  no  longer  in 
operation.  Currently,  all  ra»ring« 
entering  the  United  States  under  9  CFR 
part  96  ue  entering  in  accordance  with 
§  96.4,  which  allows  the  casings  to  be 
entered  if  the  '•^•■"g*  are  accwnpanied 
l^  certification  that  they  were  derived 
from  healthy  Miim«U  tiiat  were 
inspected  ante-  and  post-mortem.  In  the 
event  of  an  intended  impentation  of 
casings  that  would  need  to  be 
disinfected  in  the  United  States,  such 
disinfactinn  could  be  doos  at  any 
fKility  approved  by  APHIS. 

As  proposed,  we  are  removing  current 
§§96.15  and  96.16,  because  diey  specify 
administrative  procedures  diat  have 
been  discontinued  fat  a  number  of 
jrears. 

aarificadaa  ofnul  Rnfe  tageiiHia 
the  In^ortatioa  of  Pork  bam  I 


As  noted  above,  on  May  9, 1997,  we 
published  in  the  Federal  "itgirttT  a  final 
rule  to  allow  the  importation  of  best 
(chilled  or  frozen)  pork  from  the  State 
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of  SoDora,  Mexico.  The  provisions 
allowing  this  importation  Mrere  added  at 
a  new  §  94.20.  At  §  94.20(a),  we 
specified  that  the  pork  must  be  meat 
from  swine  that  have  been  raised  and 
slaughtered  in  Sonora.  It  was  also  our 
intent  that  the  swine  from  which  the 
meat  comes  have  been  bom  in  Sonera. 
In  this  final  rule,  we  are  amending 
§  94.20(a)  to  clarify  this  intent 

Clarification  of  Torminology 

In  cunent  part  94,  we  refisr  in  a 
number  of  cases  to  meat  that  is  "fresh, 
chilled,  or  frozen."  The  intent  of  this 
phrase  is  to  refer  to  fresh  meat  that  is 
either  chilled  or  frozen.  We  are  making 
nonsubstantive  punctuation  changes  in 
part  94  to  clarify  this  intent  by  using  the 
wording:  "fresh  (chilled  or  frozen)." 

K^inlatoiy  Rafimu 

This  action  is  part  of  the  President'^ 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agenciea  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

KxBcutiw  Order  IXtSa  and  Regnlatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget 

In  this  rule,  we  are  establishing 
procedures  fat  rarogniring  regions, 
rather  than  only  countries,  for  the 
purpose  of  the  importation  of  ■nimnU 
and  animal  products  into  the  United 
States.  We  are  also  establishing 
procedures  by  which  regions  may 
request  permission  to  export  animaU 
and  animal  products  to  the  United 
States  under  specified  conditions,  based 
on  the  regions'  disease  status.  These 
changes  to  the  regulations  are  in 
accordaiK»  with  international  trade 
■grsements  entered  into  by  the  United 
States.  We  are  also  allowing,  under 
certain  conditions,  the  unloading  and 
reloading  at  the  port  of  arrival  of  meat 
and  othOT  animal  products  otherwise 
prohibited  entry  into  die  United  Statea. 
Additionally,  we  are  removing  the 
requirement  that  catde  fit)m  brucellosis 
certified- free  herds,  provinces,  and 
territories  in  Canada  be  tested  for 
brucellosis  before  being  imported  into 
the  United  States,  and  are  iniilring 
several  minor  changes  in  our 
requirements  for  importing  aniTniiU  and 
animal  products  that  will  relieve  or 
clarify  some  import  restrictions  while 
continuing  to  protect  U.S.  livestock  and 
poultry  from  foreign  uninnnl  i 


RegionaliifaHon 

The  fundamental  purpose  of  die 
changes  we  are  mAHng  to  the 
regulations  with  respect  to 
regionalization — primarily  changing  the 
word  "country"  to  "region"  and  setting 
out  the  procedures  that  a  region  must 
follow  to  be  recognized  as  a  region — is 
to  establish  a  framework  for  a  regional 
approach  to  the  importation  of  animals 
and  animal  products  and,  thereby,  fidfill 
U.S.  commitments  under  international 
trade  agreements.  In  developing  this 
nde  and  the  policy  statement  published 
elsewhere  in  this  same  issue  of  the 
Federal  Register,  we  have  explicitly 
recognized  that  there  are  identifiable 
and  measurable  gradations  of  risk 
presented  by  animals  and  animal 
products  and  that  these  gradations  are 
often  tied  more  to  Cactors  such  as 
geography,  ecosystems,  epidemiological 
surveillance,  and  the  effectiveness  of 
disease  control  programs  than  to 
national  political  boundaries. 
Accordingly,  we  have  adopted  an 
approach  that  assesses  risk  alcmg  a 
continuum  and  responds  to  the  risks 
presented  from  an  importation  on  a 
case-by-case  basis. 

Because  this  frameworic  will  not  be 
fully  implemented  until  we  receive  a 
new  request  to  allow  the  importation  of 
animals  or  animal  prodiurts  into  the 
United  States,  and  because  we  do  not 
know  the  number  or  sources  of  requests 
we  will  receive  in  the  future,  we  caimot 
estimate  the  economic  impact  of  this 
rule  as  stipulated  in  E.O.  12866.  We  are 
therefore  committed  to  performing  a  risk 
assessment  and  cost-benefit  analysis  on 
a  case-by-case  basis  for  each  request  we 
leoeive  in  the  near  future. 

Removal  of  Requirement  for  Bmcelloais 
Teeting  of  Cattle  From  Canada 

We  are  making  final  a  (wovision  to 
allow  cattle  from  certified  brucelloais- 
free  hrads,  provinces,  or  territories  in 
Canada  to  enter  the  United  States 
without  brucellosis  testing. 

All  domestic  herds  in  Canada  are  free 
of  brucellosis,  and  therefore  no 
brucellosis  testing  would  be  required  for 
any  cattle  imported  to  the  United  States. 
Expected  cost  savings  can  be  estimated 
using  the  number  of  breeding  catUe 
imported  from  Canada  in  Fiscal  Year 
1996:  29,340  head.  Assuming  it 
laboratory  cost  of  $3  to  $4  per  test 
(based  on  USDA  National  Veterinary 
Swvices  Laboratories  user  fees), 
Canadian  operations  exporting  breeding 
cattle  to  the  United  States  may  save  a 
total  of  between  $88,020  and  $117,380. 
(Other  costs  associated  with  assembling 
of  the  cattie  at  the  time  of  testing  wiU 


remain,  since  physical  inspections  will 
still  take  place.) 

The  cost  savings  are  very  small 
compared  to  the  average  value  of  the 
catde.  In  1996,  the  average  price  per 
animal  of  catUe  imported  from  Canada 
that  weighed  200-320  kg  was  $332. 
(Based  on  the  way  the  price  data  is 
made  available,  this  price  includes  the 
value  of  both  slaughter  and  non- 
slaughter  animals.  Under  the  current 
regulations,  catUe  intended  for 
immediate  slaughter  are  not  required  to 
be  tested.).  The  average  price  of 
nonslaughter  cattie  (not  including 
purebreds)  weighing  more  than  320  kg 
was  Si, 152.  Thus,  the  savings  represent 
no  more  than  1  cent  of  every  dollar  of 
the  smaller  animals'  average  cost,  and 
about  3  cents  of  every  10  dollars  of  the 
larger  animals'  average  cost.  The  average 
price  of  purebred  cattle  imported  from 
Canada  in  1996  was  $810,  of  which  die 
cost  savings  represents  less  than  5  cents 
of  every  10  dollars.  The  fraction  of  this 
savings,  if  any,  that  may  be  realized  by 
U.S.  livestock  buyers,  would  be  ««""«"• 
still.  The  economic  impact  for  U.S. 
entities  will  be  negligible. 

Transiting  of  Certain  Animal  Products 

This  rule  allows  the  unloading  and 
reloading  at  the  port  of  arrival  of  meat 
and  other  animal  products  otherwise 
prohibited  entry  into  the  United  States. 
Under  certain  conditions,  such  products 
may  be  unloaded  from  a  means  of 
conveyance  and  be  held  at  a  port  for  up 
to  72  hours  before  reshipment  from  the 
same  port  by  a  second  means  of 
conveyance. 

U.S.  imports  woidd  not  be  afiiected  by 
this  rule  change.  Consequendy.  the  oidy 
U.S.  entities  for  which  there  could  be 
impacts  would  be  ones  taking  part  in 
the  marine  or  air  transshipments,  by 
providing  shipping  or  temporary  storage 
of  the  transshipped  products. 

As  an  example,  under  this  rule,  meat 
from  Europe  prohibited  by  the  United 
States  but  eligible  for  entry  to  particular 
Caribbean  or  South  American  coimtries. 
could  be  transshipped  at  U.S.  ports. 
This  could  result  in  cost  savings  for 
shipping  companies,  depending  on 
shipping  logistics,  as  well  as  additional 
business  for  the  ports  providing 
transshipment  services.  "^ 

According  to  available  information,  in 
1994  there  were  129  U.S.  firms  in  the 
SIC  category  "Deep  Sea  Foreign 
Transportation  of  Freight"  Nearly  90 
percent  (115  firms)  were  small  entities 
by  the  Small  Business  Administration's 
definition  of  fewer  than  500  employees. 
There  were  also  577  U.S.  firms  in  1994 
in  the  category,  "Marine  Cargo 
Handling."  For  this  industry, 
designation  as  a  small  entity  is 
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determined  by  annual  receipts  of  less 
than  $18.5  million.  An  estimated  80  to. 
90  percent  of  U.S.  firms  handling 
marine  cargo  are  small  entities. 

With  respect  to  firms  that  could  be 
involved  in  air  transshipments,  in  1994 
there  were  520  U.S.  firms  classified 
imder  "Scheduled  Air  Transportation" 
and  1,475  U.S.  firms  classified  under 
"Nonschedided  Air  Transportation".  Of 
these  firms.  86  percent  and  95  percent, 
respectively,  had  less  than  500 
employees.  For  both  SIC  categories,  the 
Small  Business  Administration's 
definition  of  a  small  entity  is  one  with 
fewer  than  1,500  employees.  There  were 
also  2,864  U.S.  firms  in  1994  comprising 
the  category,  "Airports,  Flying  Firids, 
and  Airport  Tennhial  Services."  An 
estimated  85  percent  of  these  firms  are 
small  entities,  as  determined  by  nnnuAl 
receipts  of  less  than  $5  million. 

If  U.S.  shipping  and  cargo  Hanriling 
firms  were  to  be  affected  l^  this 
regulation,  it  is  likely  that  at  least  some 
ef  them  would  be  small  entities. 
However,  because  the  transshipment 
that  would  be  allowed  by  this  rule 
change  ciurentiy  does  not  take  place, 
there  is  no  record  upon  which  to  base 
an  estimation  of  impacts.  Commodities 
and  volumes  that  would  be 
transdiipped  are  not  known,  let  alone 
the  number  of  U.S.  firms  (as  opposed  to 
foreign  firms)  that  would  be  affected  or 
the  amount  l^  which  they  might  benefit 
through  lower  shipping  costs  or 
additional  temporary  storage 
consignments. 

Total  estimated  receipts  of  U.S.  firms 
in  these  industries  in  1994  were  as 
follows:  "Deep  Sea  Foreign 
Transportation  of  Freight,"  $8.7  billion; 
"Marine  Cargo  Handling,"  $6.2  billion; 
"Scheduled  and  Nonscheduled  Air 
Transportation,"  S121.5  billion;  and 
"Airporto.  Flying  Fields,  and  Airport 
Terminal  Services.  $7.6  billion." 
Possible  benefits  from  transshipments  at 
U.S.  ports  as  allowed  by  this  rule 
change  woidd  likely  be  very  slight 
compared  to  industry  incomes. 

Diqtosal  irfAaiauls 

We  are  expanding  the  regulations 
regarding  the  disposal  of  animals, 
meats,  and  other  articles  ineligible  for 
imp<wtation  to  refer  to  such  products 
affected  by  Afirican  swine  fever,  swine 
vesicular  disease,  hog  cholera,  and  BSE. 
as  «veU  as  those  prodiucts  affected  by 
rindopest  and  FMD. 

This  change  is  ejqiected  to  have  no 
economic  impact  In  practice,  disposal 
provisions  for  animals  and  meat  having 
African  swine  fever,  hog  cholera,  swrine 
vesicular  disease,  or  BSE  are  alreedy  the 
same  as  for  rinderpest  or  FMD. 


Specification  of  these  diseases  vnW 
simply  clarify  existing  provisions. 

Movement  of  Pork  and  Poiic  Prodocts 

We  are  revising  the  current  import 
regulations  regarding  the  movement  of 
certain  pork  and  pork  products  from  a 
port  of  arrival  to  an  approved  U.S. 
establishment  tm  treatment  because  of 
swine  vesicular  disease,  to  require  that 
such  movement  be  done  undor  Customs 
^r  USDA  seal.  This  change  is  a 
clarification  to  make  the  regulations  in 
question  consistent  with  jtimilnr  import 
requirements  with  regard  to  treatment 
for  other  diseases.  We  expect  no 
economic  impact  from  thds  change, 
because.  currenUy.  there  are  no  such 
approved  establishments  in  the  United 
States. 

Dry  Nfilk  Producti 

We  are  removing  the  requirement  that 
certain  dry  milk  products  intended  for 
importation  be  processed  for  human 
food.  The  provisions  in  cunent 
§  94.16(b)(2)  that  require  Out  dry  milk 
products  intended  for  importation  from 
countries  in  which  rinderpest  or  FMD 
exists  be  processed  for  human  food,  also 
require  that  the  dry  milk  products  be 
processed  in  a  maimer  approved  by  the 
Administrator  as  adequate  to  prevent 
the  introduction  or  disseminatiim  of 
livestock  diseases  into  the  United 
States.  Dry  milk  products  that  are 
processed  in  a  manner  adequate  to 
prevent  disease  can  be  safely  processed 
for  uses  other  than  human  food.  We 
expect  no  increase  or  decrease  in  the 
amount  of  imported  dry  milk  or  dry 
milk  products  due  to  this  change,  and 
expect  no  change  in  the  manner  in 
which  such  products  are  processed. 

We  are  removing  the  requirement  that 
casings  imported  without  certification 
under  §  96.4  be  moved  to  specific  cities 
far  disinfection.  We  expect  no  economic 
impact  from  this  change.  At  present, 
thrae  are  no  fecilities  in  any  U.S.  cities 
whfne  disinfection  of  mminga.  is 
performed,  and  all  f:— «"gp  entering  the 
United  States  under  9  CFR  pert  96  are 
entering  in  accordance  with  the 
certification  requirements  of  §  96.4, 
which  allows  the  e««<ng«  to  be  entered 
if  the  casings  are  accompanied  by 
certification  that  they  were  derivitd  from 
healthy  animals  that  wen  inspected 
anta-and  post-miHtem.  In  the  event  of  an 
intended  importation  of  casings  that 
would  need  to  be  disinflBcted  in  the 
United  States,  such  disinfection  could 
be  done  at  any  bcility  approved  by 
APHIS. 


Executive  Order  129M 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  effect; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  tbi«  rule. 

National  EnviriMimental  Policy  Ad 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  actions  required  or 
authorized  by  this  rule  will  not  present 
a  significant  risk  of  introducing  or 
disseminating  Animal  disease  agents 
into  the  Unitml  States  and  will  not  have 
a  significant  impact  on  the  quality  of  the 
human  environment  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.),  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  pjttt  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Aventie  SW,  Washington.  DC,  between 
8  am.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  reqiiested 
to  call  ahead  on  (202)  690-2817  to 
fedlitate  entry  into  the  reading  nxun.  In 
addition,  copies  may  be  obtained  bv 
waiting  to  the  individual  listed  under 
RM  FURfTMBt  WTOWIIAtlOW  CONTACT. 


Pqierwork  Reduction  Ad 

The  information  collection  burden 
expected  to  be  imposed  by  9  CFR  parts 
92, 93,  and  98  of  this  rule  is  1,809 
burden  houn  for  animal  importations, 
which  is  176375  burden  hours  less  than 
the  proposed  rule.  Although  this  final 
rule  provides  a  mechanism  for 
regionalization,  it  does  ncrt  assign 
individual  regions  to  specific  risk 
categories,  as  did  the  pnmoaed  nde. 
Because  the  provisions  of  the  current 
regulations  will  continue  to  be  followed 
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until  we  receive  requests  for 
regionalization.  the  burden  expected  is 
much  less  than  what  was  expected 
under  the  proposed  rule.  In  accordance 
with  section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.],  the  infonnation  collection 
requirements  of  this  final  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB).  When 
OMB  notifies  us  of  its  decision,  we  will 
publish  a  document  in  the  Federal 
legietwr  providing  notice  of  the 
assigned  OMB  control  number  for  parts 
92,  93,  and  98,  or,  if  approval  is  dmied, 
providing  notice  of  what  action  we  plan 
to  take. 

In  accordance  with  the  Paperwork 
Reduction  Act.  the  infonnation 
collection  or  recordkeeping 
requirements  included  in  this  rule 
under  9  CFR  parts  94,  95,  and  96  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
assigned  OMB  control  number  is  0579- 
0015. 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  9  CFR  parts  97  and 
130. 

Uafoaded  Maadataa  KeimB  Act  of 
19S5 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
APHIS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rule 
widi  "Fedwal  mandates"  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  (v 
more  in  any  one  year.  Whan  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
APHIS  to  idmtify  and  consider  a 
reasonable  numbv  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effoctive,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Tide  II  of  the  UMRA)  that 
may  result  in  expenditures  by  State, 
local,  and  tribal  governments,  in  dta 
aggregate,  or  to  the  {Hivate  sector,  or 
$100  million  or  more  in  any  one  year. 
Tlius.  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 


LiatofSafafacts 

9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

9CFRPait93 

Animal  diseases.  Imports,  Reporting 
and  recordkeeping  requirements. 

9CFRPait94  '" 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

9CPBPaTt9S 

Animal  feeds.  Hay.  Imports, 
Livestock.  Reporting  and  recordkeeping 
requirements.  Straw.  Transportation. 

9CFRPait96 

Imparts,  Livestock.  Reporting  and 
recordkeeping  requiranents. 

9  era  Part  97 

Eiqiorts,  Government  employees. 
Imports,  Livestock,  Poultry  and  poultry 
products.  Travel  and  transportation 
expenses. 

9CFRPait98 

Animal  diseases.  Imports. 

9CPRAirtlJ0 

Animals,  Birds,  Diagnostic  reagents. 
Exports,  Imports,  Poultry,  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Tests. 

Accordingly,  under  the  authority 
provided  in  5  U.S.C  5542;  7  U.S.C. 
147a.  ISOee,  161. 162. 450. 1622.  2260; 
19  U.S.C  1306;  21  U.S.C  102-105,  111, 
114. 114a,  134a,  134b,  134c,  134d,  134f, 
135, 136,  136a;  31  U.S.C  9701;  42 
U.S.C  4331,  4332;  49  U.S.C.  1741;  7 
CFR  2.22,  2.80.  and  371.2(d).  we  are 
amending  9  CFR,  chapter  L  subchapter 
D,  as  follows: 

PARTn-HAMENOaq 


3.  A  new  part  92  is  added  to  read  as 
follows: 

PART  92— IMPORTATION  OF 
ANMALS  AND  ANMAL  PROOUCTS: 
PROCEDURES  FOR  REQUEST1NQ 
RECOQNmON  OF  REGIONS 


■rika 


•SJ07] 

1.  Part  93  is  amended  by 
redesignating  §§  93.1  through  93.8  as 
$§  93.800  through  93.807,  and 
designating  these  sections  as  Subpart 
H — Elephants.  Hippopotami. 
Rhinoceroses,  and  Tapirs. 

PART  8a-{RE0ESIQNATE0  AS  PART 

m 

2.  In  Part  92.  subparts  A  dirough  G 
(§§92.100  tfaroui^  92.707)  are 
redesignated  as  part  93,  subparts  A 
through  G,  and  part  92  is  vacated. 


92.1  Definitions. 

82.2  Aiqriicattoo  ibr  i 
aainal  hsahk  atatna  of  •  I 

'      Aathwtty:  7  U.S.C  1622:  19  U.S.C  1306; 
21  U.S.C  102-105.  111.  114a.  134a.  13^. 
134c.  134d.  134f.  135, 136.  wid  136a:  31 
U.8.C.  9701;  7  CFR  2.22.  2.80,  and  371.2(d). 

§■2.1    DeflnWoiML 

Active  suiveillance.  Sample  collection 
using  a  systematic  or  statistically 
designed  survey  methodology  to 
actively  seek  out  and  find  cases  of 
animals  with  a  restricted  Hi— a^o  agent, 
or  to  determine  the  prevalence  of  the 
restricted  disease  agent  in  the 
population. 

Adjacent  region.  Any  geographic  land 
area,  whether  or  not  idtButifiable  by 
geological,  political  or  surveyed 
boundaries,  that  shares  common 
boundaries  with  any  region. 

Administrator.  The  AdministratcH'  of 
the  Animal  and  Plant  Health  Inspection 
Service  or  any  other  employee  of  the 
Animal  and  Plant  Health  Inspection 
Service.  United  States  Department  of 
Agriculttire.  delegated  to  act  in  the 
Administrator's  stead. 

Animal  and  Plant  Health  Inspection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculture. 

Animals.  All  species  of  the  nniirni^l 
kingdom,  except  man,  including:  Cattie, 
sheep,  goats,  other  ruminants,  swine, 
horses,  asses,  mules,  zebras,  dogs, 
poultry,  and  birds  that  are  susceptible  to 
communicable  diseases  of  livestock  and 
poultry  or  capable  of  being  carriers  of 
those  diseases  or  their  artbuopod 
vectors. 

Communicable  disease.  Any 
contagious  or  infisctious  disease  of 
animals.  It  can  be  transmitted  either 
directly  or  indirectly  to  a  susceptible 
animal  from  an  infected  animal,  vector, 
inanimate  source,  or  other  sources. 

Contagious  disease.  Any 
communicable  disease  transmitted  from 
one  animal  to  another  by  direct  contact 
or  by  feed.  %vater,  aerosol,  or 
contaminated  objects. 

Disease  agent.  A  virus,  bacterium,  or 
otho'  cMganism  that  causes  disease  in 


Impmt  (impoiied,  importation)  into 
the  United  States.  To  Mng  into  the 
territorial  limits  of  the  United  States. 

Passive  surveillance.  A  surveillance 
systaui  that  does  not  depoid  on  active 
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participation  by  the  responsible  agency 
to  seek  out  and  monitcw  a  restricted 
disease  agent.  The  system  relies  on 
mandatory  reporting,  a  pool  of  trained 
investigators,  diagnostic  submission 
procedures  and  U^ratory  support,  and 
periodic  public  information  and 
continuing  education  programs  on 
diseases. 

Prevalence.  The  number  of  cases  of  a 
disease  in  existence  at  a  given  time  in 
a  designated  area. 

Region.  Any  defined  geographic  land 
region  identifiable  by  geologioal, 
political  or  surveyed  boundaries.  A 
region  may  consist  of  any  of  the 
following: 

(1)  A  national  entity  (country);    * 

(2)  Part  of  a  nationaJ  entity  ( zone, 
county,  department,  municipality, 
parish.  Province,  State,  etc.); 

(3)  Parts  of  several  natinniil  antitiu 
combined  into  an  area;  or  '^^ 

(4)  A  group  of  national  entities 
(countries)  combined  into  a  single  area. 

Restricted  disease  agent  Any 
communicable  diseese  agent  or  its 
vector  not  known  to  exist  in  the  United 
States  or  that  is  subject  to  a  Federal  or 
cooperative  Federal/State  control  or 
eradication  program  within  the  United 
States. 

Surveillance.  Systems  to  find, 
monitor,  and  confirm  the  existence  or 
absence  of  a  restricted  disease  agent  or 
agents  in  livestock,  poidtiy  and  other 
animals.  Surveillance  may  be  passive  or 
active. 

United  States.  All  of  the  States  of  the 
United  States,  the  District  of  Coltunbia. 
Guam,  the  Northern  Mariana  Islands, 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  and  all  other  territories 
and  possessions  of  the  United  States. 

Vector-tome  disease.  A  diseese 
transmitted  to  an  anifnal  throughan 
intermediate  arthropod  vector, 
including  ticks  or  insects. 

§98^   AppleManfdr  recognition  of  the 
animal  haaNh  alMua  of  a  region. 

(a)(1)  The  representative  of  the 
national  govemment(s)  of  any  country 
or  countries  who  has  the  authority  to 
request  such  a  change  may  request  at 
any  time  that  all  or  part  of  the  coimtry 
or  countries  be  recognized  as  a  region, 
be  included  within  an  adjacent 
previously  recognized  region,  or  be 
made  part  of  a  region  larger  than  an 
individual  country.  Requests  for 
reo^nition  of  a  region  must  be  sent  to 
the  Administrator,  in  accordance  with 
paragraph  (c)  of  this  section. 

(b)  Each  request  for  approval  to  export 
a  particular  type  of  animal  or  animal 
pnoduct  to  the  United  States  from  a 
foreign  region  must  be  made  to  the 
Administrator,  in  accordance  with 


paragraph  (c)  of  this  section,  and  must 
include,  in  English,  the  following 
information  about  the  region: 

(1)  The  authority,  organization,  and 
infrastructiire  of  the  vetoinary  sarvicea 
organization  in  the  region. 

(2)  Disease  status — i.e.,  is  the 
restricted  disease  agent  known  to  exist 
in  the  r^on?  If  "yes,"  at  what 
prevalence?  If  "no,"  when  was  the  most 
recent  diagnosis? 

(3)  The  status  of  adjacent  regions  with 
respect  to  the  agent 

(4)  The  extent  of  an  active  disease 
control  program,  if  any,  if  the  agent  is 
known  to  exist  in  the  region. 

(5)  The  vaccination  status  of  the 
r^oiL  When  was  the  last  vaccination? 
What  is  the  extent  of  vaccination  if  it  is 
currently  used,  and  what  vaccine  is 
being  used? 

(6)  The  degree  to  which  the  region  is 
separated  from  adjacent  regions  of 
higher  risk  through  physical  or  other 
barriers. 

(7)  The  extent  to  which  movement  of 
animals  and  a^iimal  products  is 
controlled  from  regions  of  higher  risk, 
and  the  level  of  biosecurity  regarding 
such  movements. 

(8)  Livestock  demographics  and 
mariLeting  practices  in  the  r^on. 

(9)  The  t3rpe  and  extent  of  disease 
surveillance  in  the  region — e.g..  is  it 
passive  and/or  active;  what  is  the 
quantity  and  quality  of  —mpling  uid 
testing? 

(10)  Diagnostic  laboratory  capabilities. 

(11)  Pc^des  and  infrastructure  for 
animal  disease  control  in  the  r^on — 
i.e.,  emergency  response  capacity. 

(<^  Requests  for  recognition  of  a  region 
or  for  approval  to  export  animaU  or 
animal  products  to  the  United  States 
from  a  region,  including  the  information 
required  by  this  section,  must  be  sent  to 
the  Administrator,  c/o  National  Center 
for  Import  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  38,  Riverdale,  MD 
20737-1231.  (Where  possible,  include  a 
copy  of  the  request  and  accompanying 
information  on  a  3.5-inch  floppy  cQsk  in 
ASCn  or  a  word  processing  format) 

(d)  The  infonnation  submitted  in 
accordance  with  paragraph  (b)  of  this 
section  will  be  made  available  to  the 
public  prior  to  initiation  by  APHIS  of 
anv  rulemaking  action  on  the  request 

(e)  If,  after  review  of  the  information 
submitted.  APHIS  believes  the 
requested  importation  can  be  saiiBly 
alloiwed.  APHIS  will  publish  a  proposed 
rule  in  the  Faihral  legistar  to  allow  the 
importation,  and  the  conditions  under 
which  die  importation  would  be 
allowed,  along  with  a  discussion  of  the 
basis  for  the  proposal 

(f)  APHIS  wiUprovide  a  period  of 
time  during  which  the  public  may 


commmt  on  the  proposal.  During  the 
comment  period,  the  public  will  have 
access  to  the  information  upon  which 
APHIS  based  its  analysis  of  the  risk  of 
such  importation,  as  well  as  to  its 
methodology  in  conducting  the  analysis. 
Once  APHIS  has  reviewed  all  mimtwufff 
received,  it  will  make  a  final  decision 
on  what  conditions  will  be  necessary  to 
allow  the  importation  in  question,  and 
will  publish  the  conditions  for  import  in 
the  Fadaral  Krister. 

4.  The  heading  of  part  93  is  revised 
to  read  as  follows: 

PART  93-IMPORTAT10N  OF  CERTAIN 
ANMAtS.  BIROS.  AND  POULTRY. 
AND  CERTAM  ANMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
OOHTMHERS 

5.  The  authority  citation  for  part  93  is 
revised  to  read  as  follows: 

Aalkortty:  7  U.S.C  1622;  19  U.S.C  1306; 
21  U.S.C  102-105,  111,  114a,  134a.  134b. 
134c,  134d,  134t  135, 136,  uid  138a;  31 
U.S.C  9701:  7  CFK  2.22,  2.80,  amd  371.2(d). 

Subpart  A— Birds 

6.  Newly  designated  §93.100  is 
amended  by  revising  the  definition  of 
licensed  veterinarian  and  adding  a 
definition  of  Regioh,  in  alphabetical 
order,  to  read  as  follows: 


§93.100 


Licensed  veterinarian.  Any  person 
licensed  by  any  region  or  political 
subdivision  thereof  to  practice 
veterinary  medicine. 

•        •        •        •        • 

Region.  Any  defined  geographic  land 
area  identifiable  by  geological,  political, 
or  survejred  boundaries.  A  region  may 
consist  of  any  of  the  following: 

(1)  A  national  entity  (country); 

(2)  Part  of  a  national  entity  (zona, 
-county,  department,  municipality, 
parish.  Province,  State,  etc.); 

(3)  Puts  of  several  national  entities 
combined  into  an  area;  or 

(4)  A  group  of  national  entities 
(countries)  combined  into  a  single  i 


§93.101    [Amanda^ 

7.  Newly  designated  §93.101  is 
amended  as  follows: 

a.  in  pangraph  (a),  fbotnota  1  is 
by  ramoving  the  word  "coimtiiw"  and 
adding  in  iu  place  die  word  "ragioiu". 

b.  By  removing  tlie  «rard  "countiy"  « 

time  tbswocd  "region"  in  the  faUowii^ 
placet: 
LPangraph(bX3)(iii). 


56014      Fedwal  Esgiitar  /  VoL  62.  No.  208  /  Tuesday.  October  28.  1997  /  Rules  and  Regulations 


u.  Pan^aph  (bX3Kv)- 

iil.  Pan^ph  (bKSNvi)- 

iv.  Pangraph  (bKSXvU). 

V.  Paiagraph  (bM3)(viii). 

Yi.  Paragraph  (bX3X»x). 

viL  Paragraph  (bXaXx). 

▼iiL  Par^raph  (bXSXxi).  *     . 

ix  Paragraph  (cX2Xi).  .      , 

X.  Par^raph  (cX2XiiXA). 

xL  Par^raph  (cX3Xi) 

xii.  Paragraph  (d),  intnxhictcKy  tsxL 

c.  In  par^raph  (bKl).  by  tmnoviiig  tha 
refefwce  to  "$$92,205.  92.214,  and  92.216" 
and  adding  in  iU  place  a  refBrsnoe  to 
"$$93,205.  93.214.  and  93. 216". 

d.  In  paragraph  (bX3),  introdxtctory  taxt,  by 
ramoTing  tha  rafanwiRw  to  "$  92.107"  and 
t«i«<i«^g  in  its  plaoa  a  refsrencs  to  "§  93.107". 

s.  In  paragraph  (bX3Xii).  by  removing  tha 
raiarencs  to  ''$92.103(aM2Xnr)"  and  adding 
in  its  placa  a  reCarence  to  "$  93.103(aX2Xiv)". 

t  in  paragraph  (b)(3)(Lx),  by  removing  the 
rBCBtvncs  to  "$  92.103(aH2Xiv)"  and  adding 
in  its  place  a  rafenncs  to  "$  93.103(a)(2Xiv)". 

Lin  pansraph  (bX3Xx).  by  remoring  the 
ence  to  '  §  92.104(a)"  and  adding  in  its 
place  a  refatenca  to  "$  93.104(a)". 

h.  In  paragraph  (bX3Xxi).  by  removing  tha 
rafarance  to  "$  92.104(a)"  and  adding  in  its 
piaca  a  reference  to  "%  93.104(a)". 

L  In  paragraph  (cXl),  by  ramoving  the 
raferanca  to  "$$  92.102  or  92.203"  and 
adding  in  its  place  a  reference  to  "$$  93.103 
or  93.203",  and  by  removing  the  refaience  to 
"S  92.105"  and  adding  in  its  pteoe  a  rafannca 
to  "$93,105". 

|.  Ib  paragraph  (cX2Xi).  by  lenoving  the 
rafannce  to  "$92.101(cXir  and  adding  in  its 
pkce  a  refafence  to  "$  93.101(cXir- 

k.  In  paragraph  (cX3).  the  introdttctory  taoct. 
by  removing  the  rafcrance  to  "$  92.102(a>" 
and  adding  in  its  place  a  r^iaiaikce  to 
"$  93.102(a)". 

L  In  paragyaph  (cX3Xii).  by  removing  tha 
ninnce  to  "$92.103(aX3) '  each  time  it 
appears  and  adding  in  its  place  each  time  a 
referanca  to  "$93.103(aX3)",  and  by 
ramovii^  dae  raferance  to  "$  92.102U)"  aach 
time  it  appaan  and  adding  in  its  piara  each 
time  a  refatenca  to  "93.102(a)". 

m.  In  paragraph  (cX3Xiv).  by  removing  tha 
reference  to  "$92.106(a)"  and  adding  in  its    . 
^M»  a  rafacance  to  "$  93.106(a)". 

B.  in  pawgiaph  (cX3Xv).  by  removing  the 
rafeiuuce  to  "$  92.210"  and  adding  in  its 
place  ■  reference  to  "$93,210". 

o.  In  parapaph  (d).  tha  introdudory  teoit. 
by  removing  tha  lafaiantje  to  "$92,103"  and 
addii«  in  its  place  a  lafafanrw  to  "$ 03.103". 

p.  fai  parayaph  (dXlXii).  by  removing  tha 
refannoa  to  "$  92.103(c)"  and  adding  in  its 
place  a  rafarance  to  "$  93.103(c)". 

q.  Ib  panpaph  (a),  by  laoioving  tha 
laimnca  to  "$$  92.103(8).  92.103. 92.104. 
92.10S(a).  and  92.106(a)"  and  adding  in  its 
place  a  rafannca  to  "$$  03.102(a).  93.103. 
93.104. 93.106(a).  and  93.106(ar- 

r.  In  paIagr^>h  (f).  by  removing  tha 
rafafanoa  to  "$  92.102  or  92  ?03"  and  addmg 
in  its  place  a  reference  to  "$  S3.102  or 
93.203",  and  by  ramoving  the  lefaienca  to 
"$92,103"  and  adding  in  iu  place  a 
to  "$93. 103". 


a.  In  paragraph  (a),  by  removing  the 
reference  to  "$  92.101(c)"  and  adding  in  iU 
place  a  reference  to  "$  93. 101(c)".  and  by 
removing  tlw  reference  to  "$  92.101(f)"  and 
adding  in  its  placa  a  raferance  to 
"$93,101(0". 

b.  In  paragraph  (c),  by  removing  the 
reference  to  "$92,105"  and  adding  in  its 
place  a  reference  to  "$93,105". 

c  In  paiagraph  (d).  by  removing  tha 
rainence  to  "§  92.101(cXl)  or  (2)"  each  time 
it  appean  and  adding  in  its  place  a  refareoce 
to  "$93.101{cXl)  or  (2)".  and  by  removing 
the  refanDce  to  "$  92.101(f)"  and  adding  in 
its  placa  a  rafeiance  to  "$93,101(0*. 


ft&IOt 

8.  ^4ewl7  deaignated  $93,102  is 
ameaded  aa  foltows: 


{•1103    [A 

9.  Newly  designatad  S  93.103  is 
amended  as  follows: 

a.  By  removing  the  word  "country"  each 
tinw  it  appears  and  adding  in  its  place  the 
vranl  "region"  in  the  following  places: 

i.  Paragraph  (a)(lXvi). 

iL  Paragraph  (aXl)(viii). 

iu.  Paragraph  (a)(2Xii).  introductory  taxt 

iv.  Paragraph  (aX2XiiKB). 

V.  Paiagraph  (aX2Xv). 

vi.  Paragraph  (b).  second  sentence. 

viL  Paragraph  (cXlXu). 

▼ilL  Paragraph  (cXlXiv). 

ix.  Paragraph  (cX2Xii). 

X.  Paia^ph  (CX2X1*). 

b.  In  paragraph  (aXl).  by  removing  the 
refatenoe  to  "$$  92.101  (b)  and  (c).  92.103(c]. 
and  92.107(b)"  and  adding  in  its  placa  a 
refennoe  to  '$$93. 101(b)  and  (c).  93.103(c). 
and  0S.107(b)". 

c  In  paragraph  (aXlXx).  by  ramoving  the 
referenca  to  "S  92.10e(cX5r  and  adding  in  its 
place  a  refBrenoe  to  "$  93.106(cX5)". 

d.  In  paragraph  (aKlX^).  by  removing  the 
rafaance  to  "$$  92.100  through  92.107"  and 
adding  in  its  place  a  referaace  to  "SS  93.100 
through  93.107". 

e.  In  paragraph  (aXlXxiii).  by  raaioviag  tha 
raferance  to  "$  92.107"  and  adding  in  its 
placa  a  raferance  to  "$  93.107". 

I  b  paragraph  (aX2Xi).  by  ramoving  the 
lefaiance  to  "$  92.106(c)"  and  addii«  in  its 
ptaia  a  reference  to  "$  93.106(c)". 

g.  In  paiagraph  (aX2Xiii).  by  removing  tha 
lafeiaiaa  to  "$ 92.10r'  and  addii^  in  its 
place  a  rafareuce  to  "$  93.107". 

h.  In  paragraph  (aK2Xiv).  by  removing  the 
reference  to  "$  92.107"  and  addk«  in  its 
placa  a  referenca  to  "$  93.10r'. 

L  In  paragraph  (aX2)(v).  by  ramoving  tiw 
raferance  to  "$92.101(bX3)"  each  tiara  it 
appears  and  adding  in  its  place  a  lahiwwca 
to  "S  93.101  (bX3)". 

ftllM    [Amaodadl 

10.  Newly  desigDatBd  §93.104  is 
amended  as  follows: 

a.  In  ['■■"B'"pt»  (a),  by  ramoving  tha  woca 
"country"  each  tima  it  appaan  and  adding  in 
its  placa  tlia  word  "ragioa". 

h.  bi  panyaph  (a>.  by  reaaosing  the 
lafanoca  to  "$92,101  (b)  and  [cT  and  adding 
in  its  pUoa  a  rafannca  to  "$93,101  (b)  and 

(cr. 

c  in  panpaph  (cX2).  by  ramoving  tha 
I  to  "S  02.107"  and  adding  in  its 
I  a  refannoa  to  "S  93.107**. 


d.  In  paragraph  (cKB),  by  removing  the 
reference  to  "%  92.107"  and  adding  in  its 
place  a  reference  to  "$  93.107". 

e.  In  paragraph  (cXl3),  by  removing  the 
laference  tc  "$  92. 10l(b)(3Xix)"  and  adding 
in  its  place  a  reference  to  "$  93.10l(bX3Kix)" 

t  In  paragraph  (cXl4),  by  removing  the 
reference  to  "$  92.101(bX3)"  and  adding  in 
tts  place  a  refierence  to  "$  93.101(bK3)". 

g.  In  paragraph  (cXl5).  by  mnoving  the 
rafBrance  to  "$92,107"  and  adding  in  its 
place  a  reference  to  "$  93.107". 

h.  In  paragraph  (dX2).  by  removing  the 
reference  to  "$  92.10r'  and  adding  in  its 
placa  a  refisreitce  to  "$93,107". 

L  In  paragraph  (dH9).  by  ramoving  the 
refinance  to  "$g2.101(bK3Xix)"  and  adding 
in  iU  place  a  reference  to  "$  93.10l(bX3Xix)". 

j.  In  paragraph  (d)(10).  by  removing  tha 
reference  to  "$  92.101(b)(3)"  and  adding  ia 
iu  place  a  reference  to  "$  93.101(bX3)". 

Il  in  paragraph  (d)(ll),  by  removing  the 
reference  to  "$  92.107"  and  adding  in  its 
place  a  reference  to  "$93,107". 


(HiMS    [Amended] 

11.  Newly  designated  §93.105  ia 
amended  as  follows: 

a.  In  paragraph  (a),  by  removing  tha 
lefarence  to  "$  92. 107(c)"  and  addii^  in  ite 
place  a  refisrenoe  to  "$  93.107(c)*'. 

b.  In  paragraph  (b).  by  removing  the 
raferance  to  "$92. 101(c)(2)"  each  time  it 
appaan  and  adding  in  its  placa  a  lefeianca 

to  "$93.101(cX2)";  by  removing  the  rafarance 
to  "$  92. 102(a)"  and  adding  in  its  place  a 
reference  to  "$  93.102(ar:  and  by  removing  . 
the  reference  to  "§  92.102  and  92.203"  and 
adding  in  iU  place  a  rafaiamje  to  "$$  93.102 
and  93.203". 

c.  In  paragraph  (c),  by  removing  tha 
reference  to  "$  92.1Q7(b)"  and  adiding  in  ita 
place  a  reference  to  "$  03.107(b)". 


ftS.106 

12.  Newly  designated  §  93.106  ia 
amended  as  follows: 

a.  In  par^iaph  (cXSXiii).  the  CoopaiBtlra 
and  Trust  Fund  Agrannent.  the  second 
par^raph.  which  begins  with  "Whereas,  tlia 
bnpaitar",  by  removing  tha  word  "countries'* 
and  adding  in  its  place  tha  word  "regions". 

b.  In  pan«raph  (cXSXiii).  the  Cooperative 
and  Trust  Fimd  Agreement,  paiapaph  (BX5), 
by  removing  tlie  word  "country"  and  adding 
in  its  place  the  word  "region". 

c.  In  paragraph  (a),  by  ramoving  d» 
rafeience  to  "$  92. 101(c)"  and  adding  Ib  its 
place  a  rafennoa  to  "$  93.101(c)".  and  by 

ramovii^  tira  irfn i  to  "$  92.103"  aikd 

addii«  in  its  place  a  rafannca  to  "$  93.109". 

d.  In  paragraph  (bXl).  by  removing  tha 
reference  to  "$  92.107"  and  adding  in  its 
place  a  rafeiance  to  "$93,107*'.  and  by 
removing  the  reference  to  "$92,103"  and 
adding  in  its  place  a  reference  to  "$  93.103". 

e.  In  paragraph  (bX2).  by  rentoving  tha 
raferance  to  "$92,107"  and  adding  in  ils 
place  a  rafaianrs  to  "$  03.107". 

L  In  pai^aph  (cX2XUXL).  by  ramoving  tha 
rafannca  to  "$  92.103"  and  addii«  in  its 
placa  a  rafarance  to  '*$  03.103". 

g.  In  pai^raph  (cX2XiiXM).  by  raiMiving 
the  referenca  to  "$  92.103"  and  adding  in  its 
placa  a  refannca  to  "S  03.103**. 
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h.  In  paragraph  (cXSKiii).  the  Cooperativa 
and  Thist  Fund  Agreement,  paragraph  (AX4). 
by  removing  the  reCarence  to  "part  92"  and 
adding  in  its  place  a  reiarenoe  to  "pait  93" 
each  time  it  appecus. 

L  In  paragraph  (cXSXiii).  tha  Oxqientiva 
and  Trust  Fund  Agramnent  paragraph  (AXS), 
by  removing  the  reference  to  "$  92.106(c)" 
and  adding  in  its  place  a  refiarence  to 
"$93. 106(c)". 

i.  In  pengraph  (cXSXiii).  the  Cooperative 
and  Tnst  Fund  Agreement,  paragraph 
(AKl3).  by  removing  the  refinance  to 
"S  B2.106(cX3XuXC)**  and  aflding  in  ite  place 

a  rafaranoB  to  "$  93.10e(cK3KiiXC)"- 

k.  In  paragraph  (c)(5)(lii).  the  Coopei^ve 
and  Trust  Fund  Agreement,  paragraph 
(AX20),  by  removing  the  refwenca  to 
"$92.106(c]"  and  adding  in  iU  place  a 
rafarance  to  "$  93.106(c)**. 

L  In  subpart  A.  fiDotraita  13,  by  removing 
the  rafannca  to  "$  92.107"  aad  adding  in  its 
-  piaca  a  rafarance  to  "$  93.107". 

193.107    [AflMfidad] 

13.  IMewly  deaignated  §  93.107  is  , 
amended  as  follows: 

a.  In  paragraph  (a),  by  removing  die 
lefaranoe  to  "$92,103"  and  addii^  in  its 
place  a  reference  to  "$93,103".  and  by 
removing  tlie  refaraix^  to  "$  92.101"  and 
adding  in  its  place  a  reference  to  "$  93.101". 

b.  In  paragraph  (bK3).  by  removii^  the 
reference  to  "$  92.203(b)"  and  addii^  in  its 
place  a  reference  to  "$  93.203(b)*'. 

c.  In  paragraph  (bX4),  by  removing  the 
raferance  to  "$92.104(c)(8)"  and  addii«  in  its 
piaca  a  reference  to  "$  93.104(cX8)". 

d.  hi  iMcagi^th  (cX2).  by  removing  the 
referaiKa  to  *'$  02.105(a)"  and  adding  in  its 
place  a  reference  to  "$93. 105(a)". 

e.  In  paragraph  (cX3),  by  removing  tiw 
reference  to  "$  92.203(b)"  and  adding  in  its 
place  a  refiarence  to  "$  93.203(b)". 


14.  Newly  designated  §  93.200  is 
amended  by  revising  the  definition  of 
Operator  and  adding  a  definition  of 
Begion.  in  alphabetical  order,  to  read  as 
follows: 


Operates.  For  the  purpose  of  §  93.209. 
any  poson  operating  an  approved 
quarantine  Cscility. 

•        •        •        *        • 

Region.  Any  defined  geographic  land 
area  identifiable  by  geological,  political, 
or  surveyed  boimdaries.  A  region  may 
consist  of  any  of  the  following: 

(1)  A  national  entity  (countryh    • 

(2)  Part  of  a  national  entity  (zone. 
county,  department,  municipality, 
pariah.  Province.  State,  etc.) 

(3)  Parts  of  several  natioud  oititias 
combined  into  an  area;  or 

(4)  A  group  of  national  entities 
(countries)  combined  into  a  single  area. 


193.201    [Amandad] 

15.  Newly  designated  §93.201  is 
amended  as  follows: 

a.  In  paiagraph  (a).  Cootnota  2.  by  ramoving 
die  vroid  "countries**  and  adding  in  its  place 
dw  wrord  "legioiu*'. 

b.  In  paragraph  (b).  introductory  text,  by 
ramoving  the  word  "counliy"  and  addii^  in 
its  placa  the  word  "region". 

c  In  paragraph  (b).  introductory  text,  by 
removing  tlie  reference  to  "part  92"  and 
adding  in  its  place  a  reference  to  "part  93*', 
and  by  removing  tlie  reference  to  "$  92.204" 
and  adding  in  its  placa  a  refinance  to 
"$93,204". 

d.  In  paragraph  (bXlXii).  by  removii^  the 
rafarance  to  "$  92.204(c)**  and  adding  in  its 
place  a  refiaraica  to  "$  03.204(c)*'. 

e.  in  paragraph  (c),  by  removing  tha 
rafiaranca  to  "$  02.203V  and  adding  in  its 
placa  a  rafarance  to  "$  93.203".  and  by 
ramoving  the  refiarence  to  "$  92.204"  and 
adding  in  its  place  a  reference  to  "$  93.204". 


[Aimndad) 

16.  In  iwwly  designated  §93.202, 
paragraph  (a)  is  amended  by  removing 
the  wwd  "cotmtry"  and  adding  in  its 
place  the  word  "region". 

§931204    (AmandadI 

17.  Newly  designated  §  93.204  is 
amended  as  follows: 

a.  £a  paragraph  (aXl),  by  ramoving  tlia 
rrfarence  to  "$$  92.204(c),  9Z.214,  92.217, 
and  92.218"  and  adding  in  its  place  a 
refannce  to  "$§  93.204(c).  93.214. 03.217, 
and  93.218**. 

h.  In  paragraph  (aX2).  by  removing  the 
word  "countries**  and  addii^  in  its  placa  tha 
word  "regions". 

c  By  removing  the  %vord  "country"  each 
tisae  it  appean  and  adding  in  its  place  the 
word  "region"  in  the  fiDllowing  places: 

L  Paiagraph  (aXl). 

iL  Pari^raph  (aX2). 

iiL  Par^raph  (b). 

iv.  Parae^ph  (c)(l)(iii). 

V.  Paragraph  (cMlXv). 

vLPan«iaph(cM2XiL) 

ViL  Paragraph  (cX2Xiv). 

§93.206    [Amondadl 

18.  Newly  designated  §  93.205  is 
amended  by  removing  the  word 
"cotmtry"  each  time  it  appears  and 
•dding  in  its  place  the  word  "region". 

93.207   {Amondadl 

19.  Newly  designated  §  93.207  is 
amended  by  removing  the  reference  to 
"§§  92.215  and  92.220"  and  adding  in 
its  place  a  referrace  to  "§§  93.215  and 
93.220". 

§93l209    [Amandad] 

20.  Newly  deaignated  §  93.209  is 
amended  as  follows: 

a.  In  paragraph  (a),  by  rentoving  die 
rafarance  to  "$  92.216"  and  adding  in  its 
placa  a  refarenca  to  "$  93.216*'. 


b.  In  pangr^h  (b).  by  removing  the  woid 
"Gountriaa"  and  adding  in  its  place  the  w«d 
"ragions". 

21.  Preceding  newly  designated 

§  93.214,  in  the  undesignated  center 
heading  "CANADA  "".  footnote  6  is 
amended  by  removing  the  reference  to 
"S§  92.214  to  92.216"  and  adding  in  iU 
place  a  reference  to  "§§  93.214  to 
93.216". 

§9&214    (Amandaiq 

22.  Newly  designated  §  93.214  is 
amended  as  follows: 

a.  In  paiagraph  (a),  by  ramoving  tlw 
refiarmce  to  "$  92.204"  and  addii^  in  its 
placa  a  reference  to  "$  93.204".  and  by 
removing  the  reference  to  "$  92.203(b)" 
adding  in  its  place  a  refiarence  to 
"$  93.203(b)". 

b.  In  paragraph  (b).  by  removii^  dw 
refiarence  to  "$92,206"  and  addii^  in  its 
place  a  refannoa  to  "$  93.206". 


§91215    [Amandadl 

23.  Newly  designated  §  93.215  is 
amended  as  follows: 

a.  In  paragraph  (aXl).  byramovii^  the 
rafiaiwiMa  to  "S  92.204*'  aad  addii^  in  its 
place  a  refarenoe  to  "$  93.204*',  and  by 
removing  the  refiarence  to  "$  92.201 "  and 
adding  in  its  place  a  rafarance  to  "$  93.201**. 

h.  In  parag^ph  (b).  by  removing  die  word 
"countiy"  and  adding  in  its  place  the  wocd 
"region". 

§931219    [AaMndMQ 

24.  Newly  designated  §93.216  ia 
amended  by  removing  the  raferance  to 
"§  92.209"  and  adding  in  its  place  a 
reference  to  "§  93.209". 

25.  In  subpart  B,  the  undesignated 
heading  preceding  newly  designated 
§  93.217  a  revised  to  read  "CENTRAL 
AMERICA  AND  THE  WEST  INDIES  ^". 
and  footnote  7  is  amended  by  removing 
the  r^arence  to  "§92.217"  and  adding 
in  tts  place  a  reference  to  "§  93.217"  and 
by  removing  the  word  "coimtries"  and 
adding  in  its  place  die  woid  "regions". 

§93l217    (Amandad] 

26.  Newly  designated  §  93.217  is 
amended  as  follows: 

a.  By  ramoving  the  word  "coontrin"  and 
adding  in  its  place  the  word  "la^aas"  in  tha 
fiDllowing  plaon: 

LPminpbM. 
iL  Paiagraph  (b). 
iiL  Paragraph  (c). 

b.  In  pangrqth  (a),  by  removing  the 
refiarenca  to  "$  92.204"  and  adding  in  its 
place  a  refiarence  to  "$  93.204". 

c  In  paragr^h  (b),  by  removing  tlw 
rafemuse  to  "$  92.206"  and  addii^  ia  its 
place  a  reference  to  "$  93.206". 

d.  In  paragraph  (c),  by  removing  the 
reference  to  "$$  92.205.  92.207.  92.209.  and 
92.210"  and  adding  in  iu  place  a  reference 
to  "$  93.205.  93.207,  93.209,  and  93.210". 

27.  Preceding  newly  designated 
§93.218,  in  the  imdesignated  center 
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heading  "MEXICO*",  {ootnota  8  is 
amended  by  removing  the  reference  to 
"9S  92.218  to  92.220"  and  adding  in  its 
place  a  reference  to  "§§  93.218  to 
93.220". 

ftl21«    [AnwmMI 

28.  In  newly  designated  §93.218, 
paragraph  (a)  is  amended  fay  removing 
the  reference  to  "§  92.204"  and  adding 
in  its  piece  a  rafetence  to  "$  93.204". 

I98L219    [Amsntfed] 

29.  Newly  designated  §93.219  is 
amended  by  removing  the  reference  to 
"§  92.206"  and  adding  in  its  place  a 

I  to  "§93.206". 

(Amends^ 

30.  In  newly  designated  §  93.220, 
paragraph  (b)  is  ammided  fay  removing 
the  reference  to  "§  92.203"  and  adding 
in  its  place  a  reference  to  "§  93.203". 


31.  Newly  designated  §  93.300  is 
amended  as  ft^ows: 

a.  In  the  definition  of  Code  of 
Practice,  by  removing  the  word 
."country"  and  adding  in  its  place  dw 
word  "region." 

b.  By  revising  the  definition  of 
licensed  veterinarian  and  by  adding  a 
definition  of  Region,  in  alphabetical 
order,  to  read  as  folknss: 


Liceneed  Veterinarian.  Any  person 
licensed  by  any  country  or  political 
subdivision  thereof  to  practice 
veterinary  medicine. 

Aegian.  Any  defined  geographic  land 
area  identifiable  by  geological,  political, 
or  surveyed  boundaries.  A  region  may 
consist  of  any  of  the  following: 

(1)  A  national  entity  (countryh 

(2)  Part  of  a  national  entity  (lone, 
county,  department,  munidpettty, 
perish.  Province,  State,  etc.) 

(3)  Parts  of  sevoal  national  entities 
combined  into  an  area;  or 

(4)  A  group  of  national  entities 
(coimtries)  combined  into  a  single  area. 


32.  Newly  designated  §  93.301  is 
amended  as  follows: 

a.  By  mnoving  tlw  word  "country"  each 
time  it  appa««  iad  addiBg  in  ha  place  tlw 
word  "region"  in  tlie  feUowiog  piaoes: 

L  Pengiaph  (b).  introductory  tncL 

iL  Puagtaph  (cXD- 

iiL  Puignph  (cXlXviii). 

iv.Pai^r>ph(dXlMiiXB). 

V.  Pan^aph  (dX2). 

vL  Pangtaph  (eXD.  intnductoty  taxt. 


xLPangtaphl 
xiL  Paiasraph  j 
xiiL  Par^jraph  j 
xiv.  Paragraph  { 


viL  Paragraph  (eXlKiii). 
viii.  Paragraph  (aXlXv). 
ix.  Paragraph  (eXlXvi). 
x.Intli<hBadhigofpa«agraph(g).and 
introductiny  text. 

(t),  inlraductoiy  HbcL 

(iXiii). 

.  (iXiv). 

i),  introductory  taxt 

b.  By  removing  the  word  "oountrios"  eadi 
time  it  appears  and  adding  in  its  place  tlw 
word  "remans"  in  the  fallowing  placae: 

L  Peiapaph  (a).  fiDotnote  3. 

iL  PM^raph  (cXD- 

UL  In  the  beading  of  paragraph  (e). 

iv.  Par^raph  (hXS). 

c.  In  paragraph  (b). -introductory  taxt.  by 
leiiiuviag  the  lefBrenca  to  "pert  92"  and 
adding  in  its  place  a  reference  to  "part  93". 
and  liy  removing  tlw  reference  to  "i  S2.3M" 
and  adding  in  its  place  a  rafaranoa  to 
"S93J04". 

d.  In  paragraph  (cX2Xiii).  by  removing  the 
reference  to  "%  92.314(ar  and  adding  in  iu 
place  a  raferenoe  to  "§  93.314(a)". 

a.  fai  paragraph  (cX2Xtv).  by  mnoving  tlw 
reference  to  "§  92.301(ar  and  adding  in  its 
place  would  be  removed  and  a  refereoGa  to 
"S  93.301(a)". 

L  hi  pai^aph  (dXlXD.  by  ramoving  the 
tahieMca  to  "$  02.3O4"  and  adding  in  its 
place  a  reference  to  "$  93.304". 

a.  In  paragraph  (dXlXii).  by  removing  the 
lafaautu  to  "§  92.314(a)''  and  addh«  in  its 
plaoa  a  reference  to  "S  93.S14(ar  each  time 
itappeers. 

h.  In  paragr^h  (dX3).  by  ramoving  the 
referanca  to  "9  92.3<»"  and  adding  hi  its 
place  a  raferenoe  to  "9  93.306"  each  time  it 


L  In  parapaph  (eXlXD.  by  ramoving  the 
reference  to  "§  92.304"  and  adding  in  ito 
place  a  reference  to  "$  93.304".  and  by 
removing  tlw  reference  to  "$92,306"  and 
adding  in  its  placa  a  lafaranoe  to  "$  93.306". 

j.  in  peragraph  (eKl)(ii),  by  removing  the 
reference  to  "§  92.314(a)"  and  adding  in  its 
place  a  reference  to  "S  93.314(a)". 

k.  hi  par^raph  (e)(2Xi).  by  mKJving  the 
referanca  to  "S  92.306"  and  addhig  bi  its 
place  a  reference  to  "%  93.306". 

L  In  paragraph  (fKD,  by  removing  the 
leference  to  "S  92.304"  and  adding  in  its 
place  a  reference  to  "$  93.304". 

m.  In  paragraph  (fX4),  by  removing  the 
reference  to  "S  92.304"  and  adding  in  ito 
place  a  reference  to  "$  93.304". 

n.  In  paragraph  (f)(8Xi).  by  rsowving  the 
reference  to  "$02J04"  and  addfaig  hi  ito 
place  a  raferanoa  to  "f  93.304". 

o.  In  paragraph  (gXl).  introductory  text,  by 
removing  the  referanca  to  "$  92.314(a)"  and 
adding  in  ito  place  a  refeience  to 
"S  93.314(a)". 

p.  In  paragraph  (gX2),  by  ramoving  the 
mfiBience  to  "%  92.304"  and  adding  in  ito 
place  a  raferance  to  "S  93.304". 

q.  In  paragraph  (gXS).  by  removing  the 
refereooe  to  "§92.306"  and  adding  hi  ito 
place  a  reference  to  "$93,306". 


[Amended] 
34.  Newly  designated  §  93.303  is 
amended  as  follows: 

a.  In  paragraph  (a),  by  removing  the 
reference  to  "$$  92.306(a).  (b),  and  (c)  and 
92.317"  and  adding  in  ito  place  a  refereooe 
to  "§§  93.306(a).  (b),  and  (c)  and  93.317". 

b.  In  paragraph  (e),  by  removing  the 
reference  to  "$$  92.301(c),  92.304(a),  92.306. 
92.306(a).  (b),  and  (c).  and  92.314"  and 
adding  in  ito  place  a  raferencato 

"fS  93.301(c).  93.304(a).  93.306.  93.306(a), 
(b).  and  (c).  and  93.314". 

c  In  pangtaph  (a),  by  removing  the  word 
"couBt^'  md  adding  in  ito  place  the  word 
"region",  and  hi  footnote  12,  by  removing  the 
word  "countriaa"  and  adding  hi  ito  place  the 
word  "regions". 


35.  Newly  designated  §  93.304  is 
amended  as  follows: 

a.  By  removing  the  word  "countries"  each 
time  it  appean  and  adding  in  ito  place  the 
word  "ra^oos"  in  the  following  plaoaa: 

L  The  eection  heading 

iL  Paragraph  (aXlXi)- 
UL  Paragraph  (aX2). 

b.  By  reaDoving  the  wocd  "country"  aadi 
time  it  appean  uid  adding  in  ito  place  the 
word  "region"  in  the  following  plaoee: 

L  Paragraph  (aXlXU- 

iLPar^raph(aX2). 

iiL  Paragraph  (bXl). 

c  In  paragraph  (aXlXi).  by  removing  the 
reference  to  "$  92.301(cXl)"  and  adding  hi  ito 
place  a  refeience  to  "$  93.301(cMl)".  and  by 
removing  the  reference  to  "$$  92.315, 92.319. 
and  92.321"  and  adding  in  ito  place  a 
reference  to  "$$93,315,  93.319,  and  93.321". 

d.  In  parapaph  (aXlXii).  introdnctocy  text, 
by  removing  the  reference  to  "$  92.301(f)" 
each  time  it  appean  and  adding  in  ito  place 
a  reference  to  "S  93.301(f)". 

e.  In  paragraph  (aXlXiii).  by  lemoving  tlw 
reference  to  "$  92.301(f)"  and  adding  in  ito 
place  a  reference  to  "$  93.301(f)". 

f.  In  paragraph  (aX2).  by  removing  the 
reCarenca  to  "$  92.301(cXl)"  and  addhig  hi  ito 
place  a  refermce  to  "$  93.301(cXl)". 


33.  In  newly  designated  §93.302, 
paragraph  (a)  is  amended  by  removing 
the  word  "country"  and  adding  in  its 
place  the  word  "region!'. 


(HlM8    [AmendetQ 

36.  In  newly  designated  §93.306, 
paragraph  (a)  is  amtnided  by  rsmofving 
the  re£Mence  to  "§§92.318  and  92.323" 
and  adding  in  its  place  a  reference  to 
"§§93.318  and  93.323". 

37.  Newly  deeignated  §  93.308  b 
amended  as  follows: 

a.  In  paragraph  (a),  introductory  text,  by 
removii^  the  reference  to  "$  92.324"  and 
adding  hi  ito  place  a  refeienae  to  "§  93.324". 
and  by  removing  the  reflBrence  to  "$  92.303^' 
and  adding  in  ito  place  a  reference  to 
"$93,303". 

b.  In  paragraph  (aXl).  by  removing  the 
reference  to  "$  92.317"  and  adding  in  ito 
place  a  reference  to  "$93,317",  and  by 
removing  the  raferenoe  to  "$  92.303"  and 
adding  hi  ito  place  a  reference  to  "$  93.303". 

c  In  paragraph  (aX2),  by  removing  the 
word  "countries"  each  time  it  appean  and. 
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adding  in  its  place  the  word  "regions",  and 
by  removing  tlw  word  "country  and  adding 
in  ito  place  the  word  "region.". 

d.  In  paragraph  (b),  by  removing  the 
reSarence  to  "$  92.303(e)"  and  adding  in  ito 
place  a  reference  to  "$  93.303(e)". 

e.  hi  paragraph  (c)(4)(u),  by  removing  the 
reCsrence  to  "$  92.308(a)"  and  adding  in  ito 
place  a  reference  to  "$  93.306(a)". 


{93.314    [/ 

38.  Newly  designated  §^92.314  is 
amended  as  follows: 

a.  By  ramoving  the  word  "country"  each 
time  it  appean  and  adding  in  its  place  the 
word  "region"  in  the  following  places: 

L  In  paragraph  (a),  introductory  text 
U.  hi  paragraph  (a)(1). 
iii.  hi  paragraph  (a)(5)(i). 
hf.  hi  paragraph  (a)(5)(ii). 
V.  In  paragraph  (b). 

b.  In  paragraph  (a)(5Xiv),  by  removing  the 
word  "countries"  and  adding  in  iu  place  tlw 
word  "regions". 

c.  In  paragraph  (aKs),  introductory  taxt,  by 
removing  the  reference  to  "$  92.301(g)"  and 
adding  in  ito  place  a  reference  to 

"$  93.301(g)". 

d.  fa  paragraph  (aX5)(i),  by  removing  tiw 
reference  to  "§  92.301(c)(1)"  and  adding  m  ito 
place  a  reference  to  "$  93.301(c)(1)". 

e.  fa  paragraph  (c),  by  removing  the 
reference  to  reference  to  "$  92.306"  and 
adding  m  ito  place  a  reisrenca  to  "$  93.306". 

39.  Preceding  newly  designated 

§  93.315,  in  the  undesignated  center 
heeding  "CANADA"",  footnote  16  is 
amended  by  removing  the  reference  to 
"§§92.315,  92.318,  92.317  and  92.318" 
and  adding  in  its  place  a  reference  to 
"§§93.315,  93.316,  93.317  and  93.318". 

§93.316    [Amandecq 

40.  Newly  designated  §93.315  is 
amended  by  removing  the  reference  to 
"§  92.305"  and  adding  in  its  place  a 
reference  to  "§93.305". 

§93.316    [Amended] 

41 .  Newly  designated  §  93.316  is 
amended  by  removing  the  reference  to 
"§  92.306"  and  adding  in  its  place  a 
reference  to  "§93.306". 

§93.317   [Amended!! 

42.  hi  newly  designated  §  93.317, 
paragraph  (a)  is  amended  by  removing 
the  reference  to  "§  92.306"  and  adding 
in  its  place  a  reference  to  '§93.306 '. 
and  by  removing  the  reference  to 
"§  92.314"  each  time  it  appears  and 
adding  in  its  place  a  reference  to 
"§93.314". 

191.318    [Amandadj 

43.  Newly  designated  §93.318  is 
amended  as  follows: 

a.  fa  paragraph  (aXl),  by  removing  the 
reference  to  "$  92.304"  and  adding  fa  ito 
place  a  reference  to  "$  93.304",  and  by 
removing  the  reference  to  "$  92.301"  and 
adding  fa  ito  place  a  refisrence  to  "$  93.301". 


b.  fa  paragraph  (b),  by  removing  the 
reference  to  "$  92.317(b)"  and  adding  fa  ito 
place  a  refrtrence  to  "$  93.317(b)". 

c  fa  paragraph  (b),  by  removing  the  word 
"country"  and  adding  fa  ito  place  the  word 
"region". 

44.  The  undesignated  center  heeding 
immediately  preceding  §  93.319  is 
revised  to  read  "CENTRAL  AMERICA 
AND  THE  WEST  INDIES"",  and 
footnote  17  is  amended  by  removing 
word  "countries"  and  adding  in  its 
place  the  word  "regions",  and  by 
removing  the  reference  to  "§§  92.319 
and  92.320"  and  adding  in  its  place  a 
reference  to  "§§93.319  and  93.320". 

§91319   [Amended] 

45.  Newly  designated  ^93.319  is 
amended  by  removing  the  word 
"coiutries"  and  adding  in  its  place  the 
word  "regions",  and  by  removing  the 
reference  to  "§  92.305"  and  adding  in  its 
place  a  reference  to  "§93.305". 

§93.320   [Amendsd] 

46.  Newly  designated  §93.320  is 
amended  by  removing  the  reference  to 
"§92.306"  and  adding  in  its  place  a 
reference  to  '§  93.306",  by  removing  the 
reference  to  "§  92.314"  and  adding  in  its 
place  a  reference  to  "§  93.314",  and  by 
removing  the  reference  to  "§  92.308  (a), 
(b)  and  (c)"  and  adding  in  its  place  a 
reference  to  "§  93.308  (a),  (b),  and  (c)". 

47.  Preceding  newly  designated 
§93.321,  in  the  undesignated  center 
heading  "MEXICO"",  footnote  18  is 
amended  by  removing  the  reference  to 
"§§92.321  to  92.326"  and  adding  m  its 
place  a  reference  to  "§§  93.321  to 
93.326".  « 

§93.322    [Amswdsd] 

48.  Newly  designated  §  93.322  is 
amended  by  removing  the  reference  to 
"§  92.305"  and  adding  in  its  place  a 
reference  to  "§  93.305". 

§93.323    [AewndaSI] 

49.  In  newly  designated  §  93.323, 
paragraphs  (a)  and  (b)  are  amended  by 
removing  the  references  to  "§  92.324" 
and  adding  in  their  place  a  reference  to 
"§93.324". 

§93.324    [Amended] 

50.  Newly  designated  §  93.324  is 
amended  by  removing  the  reference  to 
"§  92.303(8)"  and  adding  hi  its  place  a 
reference  to  "§  93.303(a)". 


§93.325    (/ 

51.  Newly  designated  §93.325  is 
amended  by  removing  the  reference  to 
"§§  92.306  and  92.323"  and  adding  in 
its  place  a  reference  to  "§§  93.306  and 
93.323",  by  removing  the  reference  to 
"§  92.314"  and  adding  in  its  place  a 
refnence  to  "93.314",  and  by  removing 


the  reference  to  "§  92.324"  and  adding 
in  its  place  a  reference  to  "§  93.324". 

§93.326    [Amended] 

52.  Newly  designated  §  93.326  is 
amended  by  removing  the  reference  to 
"§§92.321,  92.322,  92.323.  and  92.324" 
and  adding  in  its  place  a  reference  to 
"§§93.321,  93.322,  93.323,  and  93.324" 
and  by  removing  the  words  "in 

§  92.324"  and  adding  in  their  place  the 
words  "hi  §93.324". 

0 

Subpart  D— Ruminants 

53.  In  newly  designated  §  93.400,  the 
definition  of  BruceUttsis  certified  free 
province  and  territories  (^Canada  is 
revised,  and  a  new  definition  of  Region 
is  added,  in  alphabetical  order,  to  reed 
as  follows:  ^ 


§93.400 


Brucellosis  certtfled-free  province  or 
territory  of  Canada.  A  province  or 
territory  of  Canada  in  which  all  herds  of 
cattie  are  brucellosis  certified  free.  The 
brucellosis  certified  free  provinces  and 
territories  of  Canada  are  Alberta,  British 
Ckilumbia,  Manitoba,  New  Brtinswick, 
Newfoimdland  (including  Labrador).    - 
Northwest  Territories,  Nova  Scotia, 
Ontario,  Quebec,  Prince  Edward  Island, 
Saskatchewan,  and  Yukon  Territory. 
•         •         *      0*         * 

Region.  Any  defined  geo^phic  land 
area  identifiable  by  geological,  political, 
or  surveyed  boimdaries.  A  region  may 
consist  of  any  of  the  following: 

(1)  A  national  entity  (coimtry); 

(2)  Part  of  a  national  entity  (zone, 
county,  department,  municipality, 
parish.  Province,  State,  ete.); 

(3)  Parts  of  several  natioiial  mtities 
combined  into  an  area;  or 

(4)  A  group  of  national  entities 
(countries)  combined  into  a  single  area. 


§93.401 

54.  Newly  designated  §  93.401  is 
amended  as  follows: 

a.  fa  paragraph  (a),  footnote  3,  by  removing 
the  word  "countries"  and  addii^  the  word 
"rsgiong"  m  ito  place; 

b.  fa  paragraph  (b),  fatroductory  text,  by 
removing  the  word  "country"  and  adding  the 
word  "region"  m  ito  place,  and  by  removing 
the  refsreace  to  "$42,404"  and  adding  fa  ito 
place  a  refmnoe  to  "$  93.404". 

55.  In  newly  designated  §93.402, 
pvagraph  (a)  is  amended  by  removing 
the  word  "coimtry"  and  »ddii^  the 
wmd  "region"  in  its  place. 


§93.403    [t 

56.  In  newly  designated  §  93.403. 
paragraph  (g).  the  references  to 
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"$$92,401,  92.404(a).  92.407,  92.408, 
92.433,  and  92.434"  are  removed,  and 
rafarences  to  "$$  93.401, 93.404(a). 
93.407.  93.408,  93.433,  and  93.434"  are 
added  in  their  place. 

§t8w404    {AimimMS 

57.  Newly  designated  %  93.404  is 
amended  as  follows: 

a.  bx  pangnpb  (aXl).  by  nmoring  the 
refatenoa  to  "M  82.417.  92.422,  and  0Z424" 
■nd  adding  in  it!  place  a  raivMics  to 
"$§93,417.  93.422.  and  93.424". 

b.  In  pafigrapli  (aN2).  by  removing  the 
raimnca  to  "$  92.430"  and  addii«  in  its 
plafDa  a  rafBcenca  to  "$  93.430". 

c.  In  paragraph  (cX4),  "Agnament  for  tlia 
Importation.  Qaanntino  and  Exhibition  of 
Cartain  Wild  Rnwinanti  and  Wild  Swine", 
paci^aph  2.  tha  first  ■antenoa,  by  (amoving 
tlM  words  "this  country"  aid  adding  in  th^ 
placs  the  watda  "tha  United  Statat". 

d.  By  nmoviag  the  won!  "umaliy"  each 
tiam  it  appean  ami  adding  in  its  pkcs  tha 
weed  "rai^"  hi  dm  felIowii«  plBBM: 

LPmapaphfaXl). 

ILPMvaph(aN2). 

fiLPanpaph  (a)(3). 

iv.FSngmph(b). 

▼.  Pan^aph  (c)(4).  in  tha  "Agreement  for 
tha  Importation.  QeanBtiae  and  Exhibition 
of  Cartain  Ruminants  and  Swine",  in  tlw 
iatrodnctsry  text  aad  in  pawyaph  (1)  and 
pangnph(2). 

a.  By  ramoving  the  word  "Mninliies*'  each 
tiaaa  it  appears  and  adding  in  its  ptaoe  the 
word  "legiau"  in  the  feUowii^  pkoae: 

LPangnph(e)0). 

&  Panpaph  (c).  the  heading  aad  the 
taliodiictDcy  text. 

C  In  pwagrsph  (cX4).  the  "Agreement  far 
the  Importation.  QwmMtlne  ami  Bxhihitinn 
of  Cmtain  Ruminants  ami  Swine", 
introductory  text,  by  removing  die  i 
to  "part  92"  and  adding  in  its  plaoe  a 
I  to  "part  93". 


58.  Newly  designated  §93.405 is 
amended  as  follows: 

a.  In  paragraph  (a),  by  lamoving  the 
lafaieuLB  ID  "M  92.418(e).  9a.419(a). 
92.423(c).  and  92.428(dr  and  adding  in  its 
place  a  mfarance  to  "$$93.4ia(a).  93.419(a). 
93.423(c).  and  93.428(dr- 

b.  By  removing  tha  word  "coentry"  aech 
tima  it  appears  ud  adding  in  its  plaoe  the 
word  "region"  in  the  following  pieces: 

L  Paragraph  (a),  introductory  text 
U.  Pangraph  (aXl). 
iiLPwagnph(aX2). 
iv.  Pangraph  (cX3). 

c.  In  paragraph  (bX2Xii)>  by  removing  the- 
refBeencs  to  "§  92.4SS(sr  and  adding  in  its 
place  a  reference  to  "§93.435(a)". 

d.  bi  par^raph  (cX3).  by  Hnoviag  dm 
lafcisMje  to  "§9a.435(ay  and  addii^  in  its 
pUoa  a  reference  to  "%  93.43S(a)". 


••MM 

59.  Newly  designated  $  93.406  is 
sfoOows: 


and  92.432"  and  adding  in  its  place  a 
reference  to  '$$  93.418.  93.427(c)  and  (d). 
and  93.432",  and  by  removing  the  word 
"country"  and  add^  the  wcnrd  "region"  in 
its  place. 

b.  In  pangraph  (b),  by  removing  the 
refiarance  to  "§§92.419  and  92.428(b)"  and 
adding  in  its  place  a  reference  to  "§§  93.419 
and  93.428(b),"  and  by  removing  the  word 
"country"  end  edding  in  its  place  the  word 
"region'. 

c.  In  peragraph  (c),  by  removing  the 
reference  to  "§92.411"  and  adding  in  its 
placs  B  reference  to  "§  93.411". 

f99.40B    [Amendedl 

60.  Newly  designated  §93.408  is 
amended  by  removing  the  reference  to 
"§§  92.421  and  92.426"  and  adding  in 
its  place  a  lefefence  to  "§§93.421  and 
93.426".  and  l^  removing  the  reference 
to  "§§  92.423(c)  and  92.427(a)"  and 
adding  in  its  place  a  reference  to 
"§§93.423(0)  tttd  93.427(a)". 

61.  Preceding  newly  desi^Dated 

§  93.417.  in  dM  unde^gnated  center 
heading  "CANADA  '",  footnote  7  is 
amended  by  removing  the  refermce  to 
"§§92.417  to  92.421"  and  ^kling  in  its 
plK»  a  reference  to  "§§93.417  to 
93.421". 


•«l417 

62.  Newly  designated  §03.417  is 
amanded  as  follows: 

s.  In  p— g^p**  (a),  introductory  text,  by 
lamovii^  tha  lahieuie  to  "§92.404"  and 
addii«  in  its  place  a  leferMoa  to  "§  93.404", 
and  by  removing  the  leferanca  to 
"f  92.403(b)"  and  adding  in  its  pleoe  a 
lahrinfB  to  "§ 93.403(b)". 

h.  In  pemgnph  (aX3Xi>and  panpaph 
(aXSXii).  by  removi^  the  word  "country" 
and  adding  in  its  place  the  word  "region'. 

c.  In  peiegraph  (b),  by  removing  the 
lahiaiiiii  to  "§ 92.407"  and  addii«  in  its 
pfaos  S  reference  to  "§  93.407". 

63.  Newly  designated  §  93.418  is 
amended  as  follows: 

a.  tai  paragraph  (a),  liy  mnoving  the 
refemce  to  "§  92.420"  and  addii^  in  its 
pJaca  a  raferenoe  to  "§  93.420",  and  by 
lanmving  the  reference  to  "§  92.405(a)"  and 
adding  in  its  place  a  lefarence  to 
"$93.406(a)'. 

bu  In  pan^paph  (bX2)(i).  by  removing  die 
refarenoe  to  "§92.420"  and  adding  in  ita 
place  a  mfamoa  to  "§  93.420". 

c.  fiy  reviaiqg  peragraph  (c)  to  nad  m  set 
forth  below. 

d.  in  paragraph  (dX4).  by  reaaoving  the 
reference  to  "peragraph  (cXsr  and  adding  in 
its  place  a  reference  to ' 
(CX2XI1XQ". 


I93L416 


a.  In  iwuagiaph  (a),  by  lamoving  the 

I  to  "§§  92.41*.  n-AlTU:)  and  (d). 


(c)  BruceUogis  test  w  vaccination 
oatificatet.  (1)  Cattle  from  Canada  from 
a  herd  in  which  any  cattle  hove  been 
determined  to  have  brucellosis  may  not 
be  imported  into  the  United  States; 


(2)  Except  for  cattle  prohibited  from 
importation  into  the  United  States 
under  paragraph  (c)(1)  of  this  section, 
cattle  6  months  of  age  or  older  from 
Canada  may  be  imported  into  the 
United  States  if  the  following  conditions 
are  met 

(i)  The  cattle  are  imported  for 
slaughter  in  accordance  with  §  92.420; 

(ii)  The  cattle  are  steers;  or 

(iii)  The  cattle  are  accompanied  by  a 
certificate  issued  or  endorsed  by  a 
salaried  vetennarian  of  die  Canadian 
goveniment  showing: 

(A)  That  the  cattle  are  from  a 
brucellosis  certified-free  herd,  province, 
or  territory;  or 

(B)  The  date  and  place  the  cattle  were 
last  tested  for  Imicellosis;  that  the  catUe 
were  found  negative  for  Inrucellosis  on 
such  test;  and  that  such  test  was 
performed  within  30  days  preceding  dw 
arrival  of  the  cattle  at  the  port  of  entry; 
or 

(C)  That  the  female  cattle  under  18 
months  of  age  w«e  vaccinated  against 
brucellosis  in  accordance  with  Canadian 
regulations. 


ftM19    [t 

64.  In  newly  designated  §93.419, 
paragraph  (a)  is  anunaded  hy  removing 
the  reference  to  "§  92.420"  and  adding 
in  its  place  a  refiarence  to  §  93.420";  and 
by  removing  the  reference  to  "§  92.405" 
and  adding  in  its  place  a  reference  to 
"§93.405". 


ftMM    (/ 

65.  Newly  designated  §  92.420  is 
amended  fay  removing  the  reference  to 
"§  92.406"  and  adding  in  its  place  a 
)  to  "§93.408". 


••1411 

66.  Newly  designated  §93.421  is 
•mended  as  foUows: 

a.  in  paragraph  (aXl).  by  ramoving  the 
refarance  to  "§  92.404"  and  adding  in  its 
place  a  reference  to  "§  93.404",  and  by 
lemoving  the  reference  to  "§92.401"  and 
addfaag  in  its  place  a  raferenoe  to  "§  93.401". 

b.  In  paragnpb  (b),  by  removing  the  word 
"country"  and  adding  in  its  place  the  word 

lagloB  . 

67.  Preceding  newly  designated 
§93.422,  the  undesignated  center 
heading  "COUNTRIES  OF  CENTRAL 
AMERICA  AND  WEST  INDIES'"  is 
revised  to  read  "CENTRAL  AMERICA 
AND  WEST  INDIES*",  and  footnote  8  is 
amended  by  removing  the  word 
"coimtries"  and  adding  in  its  place  the 
word  "regions",  and  by  remoidng  the 
reference  to  "§§92.422  and  92.423"  and 
adding  in  its  place  a  reference  to 

"§§  93.422  and  93.423". 
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193.422    [Amended] 

68.  Newly  designated  §  93.422  is 
amended  as  follows: 

a.  In  paragraph  (a),  by  ramoving  the 
reference  to  "§  92.404"  and  adding  in  its 
place  a  reference  to  "§  93.404",  and  by 
removing  tlie  reference  to  "%  92.423"  and 
adding  in  its  place  a  reference  to  "§  93.423". 

b.  In  paragraph  (b),  l>y  removing  the 
reference  to  "§  92.407"  and  adding  in  its 
place  a  reference  to  "§  93.407". 

69.  In  newly  designated  §93.422, 
paragraphs  (a)  and  (b)  are  amended  by 
removing  the  word  "coimtries"  and 
adding  in  its  place  the  word  "regions". 

•93.423    (Amende^ 

70.  Newly  designated  §93.423  is 
amended  as  follows: 

a.  In  paragreph  (a),  by  removing  the  wxxd 
"country"  each  time  it  appears  and  adding  in 
its  place  tlie  word  "r^on";  by  removing  the 
reference  to  "§  92.40S(a)"  and  adding  in  its 
place  a  reference  to  "§93.405(a]";  and  by 
removing  the  reference  to  "§  92.420"  and 
adding  in  its  place  a  reference  to  "§  93.420". 

b.  In  paragraph  (b),  by  removing  the 
reference  to  "§  92.405"  and  ■<<«!! ng  in  its 
place  a  reference  to  "§  93.405". 

c.  In  paragraph  (c),  by  removing  the 
reference  to  "§  92.403(d)"  and  adding  in  its 
place  a  reference  to  "§  93.403(d)". 

71.  Preceding  newly  designated 

§  93.424,  in  the  undesignated  center 
heading  "MEXICO  9",  footnote  9  is 
amended  by  removing  the  reference  to 
"§§  92.424  to  92.429,"  and  adding  in  its 
place  a  reference  to  "§§  93.424  to 
93.429". 

••3.424   [Amended] 

72.  Newly  designated  "§  93.424"  is 
amended  as  follows: 

a.  In  paragraph  (a),  introductory  text,  by 
removing  the  reference  to  "§  92.404"  and 
adding  in  its  place  a  reference  to  "§  93.404"; 
and  by  removing  the  reference  to 

"§  92.403(c)"  and  adding  in  its  place  a 
reference  to  "§  93.403(c)". 

b.  In  paragraph  (aX3Xi)  and  pangraph 
(aK3)(ii).  by  removing  the  word  "country" 
each  time  it  appears  and  adding  in  its  place 
the  wrord  "region". 

c  In  paragraph  (aX3)(iii).  by  removing  the 
woM  "uwatnea"  and  addfat^  in  its  place  the 
vford  "regions". 

d.  In  paragraph  (b),  by  removing  the 
reference  to  "§  92.427(d)"  each  time  it 
appears  and  adding  in  its  place  a  reference 
to  '§  93.427(d)". 

••3.425    [AflMnded] 

73.  Newly  designated  §93.425  is 
amended  by  removing  the  reference  to 
"§  92.407"  and  adding  in  its  place  a 
refiarence  to  "§  93.407". 

••3.426    [Amendwq 

74.  Newly  designated  §  93.426  is 
amended  as  follows: 


a.  In  paragraph  (a),  by  removing  the 
reference  to  "§92.427"  and  adding  in  its 
place  a  reference  to  "§  93.427". 

b.  In  paragraph  (b),  by  removing  the 
reference  to  "§  92.403"  and  addi^  in  its 
place  a  reference  to  "§93.403". 

••3.427    [Amended 

75.  Newly  designated  §  93.427  ia 
amended  as  follows: 

a.  By  removing  the  reference  to 

"§  92.405(a)"  and  adding  in  iu  place  a 
reference  to  §  93.40S(a)  in  the  following 
places: 

L  Paragraph  (bXD. 

IL  Pangraph  (bX2Xi). 

iii.  Paragraph  (bX2Xii). 

iv.  Para^^ph  (cXl). 

V.  Para^aph  (dMl),  introductory  text 

b.  In  paragraph  (b)(2),  introductory  text,  by 
removing  the  refiarence  to  "§  92.403(c)"  and 
adding  in  its  place  a  refemoa  to 

"§  93.403(c)". 

c  In  paragraph  (cHl),  by  removing  die 
word  "country's"  and  adding  in  its  place  the 
word  "region's". 

d.  In  paragraph  (cMl)  and  paragraph  (cX2), 
by  removing  the  reference  to  "§  92.429"  eadi 
time  it  appeen  and  adding  in  its  place  a 
refiarence  to  "§03.429". 

e.  In  pangraph  (cX2).  by  removing  the 
refiarence  to  "§  92.427(e)"  and  adding  in  its 
place  a  reference  to  "§  g3.427(e)". 

••S.4S6    [Amanded] 

76.  Newly  designated  §  93.426  is 
amended  as  follows: 

a.  In  paragraph  (a),  by  removing  the 
reference  to  "§  92.405"  and  adding  in  its 
place  a  reference  to  "§93.405",  and  by 
removing  the  refarenoe  to  "§  92.427(a)"  and 
adding  in  ita  place  a  reference  to 

"§  93.427(a)". 

b.  In  paragraph  (b),  by  removing  the 
reference  to  "§  92.427"  and  addi^  in  its 
place  a  reference  to  "§  93.427". 

c.  In  paragraph  (d),  by  removing  the 
reference  to  "§  92.426"  and  adding  in  its 
place  a  reference  to  "§  93.426". 

••3.429    [Amanded] 

77.  Newly  designated  §  93.429  is 
amended  by  removing  the  refisrence  to 
"§§92.424,  92.425,  92.426.  and 
92.427(bH2)"  and  adding  in  its  place  a 
reference  to  "§§93.424,  93.425,  93.426, 
and  93.427(bX2)",  and  by  removing  the 
reCnence  to  "§  92.405(a)"  and  adding  in 
its  place  a  refiaraice  to  "§  93.405(a)". 

••3.430    [Amandetq 

78.  Newly  designated  §  92.430  is 
amended  as  follows: 

a.  By  removing  the  word  "country"  each 
time  it  appears  and  adding  in  its  place  the 
word  "re^on"  in  the  following  places: 

i.  Paragraph  (c)(1). 

iL  Paragraph  (d),  "Cooperative  Services 
Agreement  Between  (Name  of  Importer)  and 
the  United  States  Department  of  Agricuhura, 
Animal  and  Plant  Health  Inspection 
Service",  under  "The  importer  ^rees:". 
paragraph  4. 


iii.  Paragraph  (d),  "Cooperative  Services 
Agreement  Between  (Name  of  Importer)  and 
the  United  States  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection 
Service",  under  "Both  parties  ^ree:", 
paragraph  4.  ^ 

b.  In  paragraph  (d),  "Cooperative  Servioaa  ' 
Agreement  Between  (Name  of  Importer)  and 
the  United  States  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection 
Service",  under  "The  importer  sgraeE", 
paragraph  7.  by  removing  the  reference  to  **• 
CFR  92.431"  and  adding  in  its  place  a 
reference  to  "9  CFR  93.431". 

••3.431    [Amendecq 

79.  Newly  designated  §93.431  is 
amended  as  follows: 

a.  In  paragraph  (a)(4),  by  removing  the 
reference  to  "§  92.430(d)"  both  times  it 
appears  and  adding  in  its  place  a  reference 
to  "§  93.430(d)". 

b.  In  paragr^>h  (bX2Xiv)  and  paragraph 
(bX4),  1^  removing  the  word  "counWf"  and 
adding  in  iU  place  the  word  "ragian". 

••3.432    (Amended] 

80.  Newly  designated  §93.432  ia 
amended  as  follows: 

a.  In  paragraph  (a),  by  removing  the 
refiarence  to  "§  92.432(c)"  and  adding  in  ita 
place  a  reference  to  "§  93.432(c)". 

b.  In  paragraph  (b)(2).  introductory  text,  by 
removi^  the  reference  to  "§  92.432(cXl)" 
and  adding  in  its  place  a  reference  to 
"§93.432(cXir. 


•  •3.434    [4 

81.  Newly  designated  §  93.434  is 
amended  as  follows: 

a.  In  paragraph  (a)  and  the  introductory 
text  of  paragraph  (b),  by  mnoving  the 
reference  to  "§  92.412"  each  time  it  appean 
and  adding  in  its  place  a  refnence  to 
"§93.412". 

b.  In  paragraph  (bK2XiXA).  by  ramovii^ 
the  refnence  to  "§  92.403(g)"  and  adding  in 
its  place  a  refsrence  to  "§  93.403(g)". 

••3.436    [Amanded] 

82.  Newly  designated  §  93.435  is 
amended  as  follows: 

a.  In  paragraph  (b)(2),  by  removing  the 
refnence  to  "§  92.405(bK2Kii)"  and  addii«  in 
its  place  a  reference  to  "§  93.405(bX2Kii)". 

b.  By  removing  the  word  "country"  and 
adding  in  its  place  the  word  "region"  in  the  > 
following  places: 

i  Paia^aphs  (bK2)  and  (bX3). 

iLPaE^mph(d). 

UL  Paragraph  (a). 

hr.  Paragraph  (gX2Xi)  and  (gX2Xii). 

c.  In  paragraph  (bX3).  by  removing  the 
refiarence  to  "§  92.405(cX3)"  and  adding  in  its 
place  a  reference  to  "§ 93.405(c)(3)". 

d.  In  paragraph  (bXS).  by  removing  tha 
refiarence  to  "§  92.404(c)"  and  adding  ia  its  - 
plaoe  a  refiarence  to  "§  93.404(c)". 

Subpart  E—Swtiw 

83.  Newly  designated  93.500  is 
amended  by  *«l'<i"g  a  definition  of 
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Region,  in  alphabetical  order,  to  read  as 
foUows: 


• .      •        •        •        • 

Region.  Any  defined  geographic  land 
ana  identifiable  by  geological,  political, 
or  surveyed  boundaries.  A  region  may 
consist  of  any  of  the  following: 

(1)  A  national  entity  (country); 

(2)  Part  of  a  national  mtity  (sons, 
county,  department,  municipality, 
parish.  Province.  State,  etc.); 

(3)  Parts  of  Mveral  national  entities 
combined  into  an  area;  or 

(4)  A  group  of  national  entities 
(countries)  combined  into  s  single  i 


ftSwSOS    [4 

87.  In  newly  designated  §93.505, 
paragraph  (a)  is  amended  by  removing 
the  refinence  to  §  92.517"  and  adding  in 
ito  place  a  refssence  to  "§  93.517".  and 
by  removing  the  word  "country"  each 
time  it  appears  and  adding  in  its  place 
the  word  "region'. 

f«S.a07    [Amende^ 

88.  Newly  designated  §  93.507  is 
mmamAmA  \pf  removiug  the  refiBTence  to 
"S  92.519"  and  adding  in  its  place  a 
refiarence  to  "§93.519". 

89.  Preceding  newly  designated 
§93.516.  in  the  undesignated  center 
beading  "CANADA'",  fbodiote  7  is 
•mended  by  removing  the  reference  to 
"§§  92.516  to  92.519"  and  adding  in  its 
place  a  reference  to  "§§93.516  to 
93.519". 


84.  In  newly  designated  §93.501. 
peragnph  (b).  the  introductory  text  is 
aniended  by  ranoving  the  refarence  to 
"part  92"  and  adding  in  its  place  a 
npfeffif^  to  "part  93";  by  removing  the 
word  "country"  and  adding  in  its  place 
the  word  "region":  and  by  removing  the 
refarence  to  "§  92.504"  and  adding  in  its 
place  a  reference  to  "§93.504". 


85.  In  newly  designated  §  93.502. 
patagnph  (a)  is  amimdiwl  by  removing 
die  wwd  "country"  and  addin*  in  its 
place  the  word  "ragioo". 


86.  Newly  designated  §93.504  ia 
amended  as  follows: 

>.  By  raiBoviiig  tlw  wofd  "nwinliy"  mgb 
tima  it  appani  uid  adding  in  its  place  tl» 
wonl  "lagioa"  in  tfaa  foUowiag  placaa: 

L  Pengraph  (aXl). 

iLPaf^nph  (a)(2). 

ill.  Puagiaph  (aX3). 

iv.  Paragraph  (b). 

▼.  Paia^aph  (c)(4). "  Agraamant  far  tlia 
fanpottatioa.  Quarantina  and  Exhibition  of 
Cartain  Wild  Ruminanu  aad  WUd  Swine",  in 
tlM  introductory  text,  paiagraph  (1).  aad 
pangiaph  (2). 

bL  In  paiarsph  (a)(1).  by  nMving  tha 
nfaraaca  to  "$$92316  and  arsST  and 
addii^  in  its  plaoe  a  rateaBoa  to  "$$  93.516 
and  93.520". 

c.  In  paiagraph  (aX2).  by  removing  the 
rafcranrw  to  "%  92.522"  and  adding  in  its 
place  a  raisrenca  to  "%  93.522". 

d.  By  removing  tfaa  word  "comitriaa"  and 
npiadng  it  with  tfaa  word  "ragiooa"  in  the 
feUowing  plaoaa: 

L  Paragraph  (a)0). 

iL  Par^paph  (c)  in  the  haading  and  in  tha 
tn!PMPKii?fy  taKt. 

a.  In  paragraph  (c)(4),  "Agraemant  for  tha 
Importation.  Quarantine  and  Exhifaitioa  of 
Certain  Wild  RuminanU  and  Wild  Swine^ 
introductory  text,  by  removing  tha 
to  "part  92"  and  adding  in  its  place  a 
leiwwiira  to  "paat  83". 


•  •&S16 

90.  Newly  designated  §93.516  is 
amended  as  follows: 

a.  In  paragraph  (a),  introductoiy  text,  by 
ramovii^  tha  rafvanca  to  "$  92.504"  and 
addii«  in  its  place  a  rateenca  to  "$93,504". 
and  by  raaaoving  the  rafcraoce  to 
"$  92.503(b)"  and  adding  in  its  place  a 
rafKanoa  to  "$  9S.S03(b)". 

h  In  pw^aph  (aXD  and  parap^th  (aX2). 
by  ranoving  tha  word  "country"  each  time 
it  appaan  and  adding  in  its  place  tha  word 
"region". 

c.  Id  [pMiMqiMpH  (b).  by  ranoving  the 
•aiManoa  to  "$92,506"  and  addii«  in  its 

lace  a  lahiMiiii  to  "S  93.506". 


«tU17 

91.  In  newly  designated  §93.517. 
parsgraph  (b)  is  amended  by  raoxivlng 
the  rriiamiGe  to  §  92.507.  92.516.  and 
92.518"  and  addhog  in  its  place  a 
r^annce  to  "§§93.507. 93.516.  and 
93.518". 


I03.S2O    (Anianded] 

94.  Newly  designated  §  93.520  is 
amended  by  removing  the  reference  to 
"§  92.506"  and  adding  in  its  place  a 
refarence  to  "§  93.506". 

95.  Preceding  newly  designated 
§93.521,  in  the  undesignated  center 
heeding  "MEXICO*",  fbotiiote  9  is 
amended  by  removing  the  reference  to 
"§  92.521"  and  adding  in  ita  place  a 
refjarence  to  "§93.521". 

ftuai    lAiwendsd) 

.  96.  Newly  designated  §93.521  is 
amended  by  removing  the  refBrence  to 
'§  92.506"  and  adding  in  its  place  a 
I  to  "§93.506". 


I98L819 

92.  Newly  deaignated  §  93.519  is 
amended  as  follows: 

a.  In  paiapaph  (aXl).  by  ranoving  the 
lefarance  to  "$92,504"  and  addii«  in  its 
place  a  refaranrw  to  "$  93.504",  and  by 
ranovii^  the  rafaence  to  "$92,501"  and 
adding  in  its  place  a  rafarenoa  to  "$93,501". 

b.  In  paragraph  (b).  by  removing  the  word 
"country"  md  adding  in  its  place  tha  «rard 

•egion  . 

93.  Preceding  newly  designated 
§  93.520,  the  undesignated  center 
heeding  "COUNTRIES  OF  CENTRAL 
AMERICA  AND  WEST  INDIES*"  U 
revised  to  read  "CENTRAL  AMERICA 
AND  WEST  INDIES*",  and  footnote  8  is 
amended  by  removing  the  word 
"countries"  and  adding  in  its  place  the 
word  "regions",  and  by  ranoving  the 
reference  to  "§§  92.520  to  02.522"  and 
adding  in  its  place  a  reference  to 

.  "§§03.520  to  93.522." 


97.  Newly  designated  §93.522  is 
amended  as  follows: 

a.  In  paragraph  (cXD.  by  removing  die 
words  "country  or  ana"  and  adding  in  their 
place  the  «vord  "ragioo". 

b.  By  removing  the  word  "country"  each 
time  it  appaan  md  adding  in  its  place  tha 
word  "n^an"  in  the  following  places: 

L  Paiagraph  (cX3). 

iL  Pani^aph  (d).  "Cooparativ»^arrion 
Agreement  Between  (Name  of  Importer)  and 
tha  United  StatM  Departmant  <rf  Agriculture. 
Animal  and  Plant  Health  Inapactfam 
Sarvica".  under  "Tha  importn  agiaaa  **. 
parapaph4. 

UL  Paragraph  (d).  "Cooperative-SarvioM 
Agieemapt  Between  (Name  (rfbaportar)  and 
tha  Uidtad  Statn  Department  of  Agriodtufa. 
Animal  and  Plant  Haahh  InepactioB 
Service",  under  "Both  parties  agree:", 
paiagraph  4. 

c  In  pai^raph  (d).  "Cooperative-Servion 
Agiuament  Between  (Name  of  Importer)  and 
the  United  Statn  Oapartment  of  Affdcuhura. 
Animal  and  Plant  Haahh  Inspectiaa 
Service",  under  "The  importar  agnee:", 
im'^Tf**  7,  tiy  removing  the  leiHenoe  to 
"§92323"  and  addii^  in  its  place  a  isiwiiiri 
to  "$93,523". 

f«3LS23    [Amendadl 

98.  Newly  designated  §93.523  is 
amended  as  follows: 

a.  In  paragraph  (aX4).  by  reaaoving  the 
lefarenoe  to  "$  92.522(dr  both  timn  it 
appeen  and  adding  in  its  place  a  lefarence 
to  "$  93.522(d)". 

b.  By  removing  the  word  "countty"  each 
time  it  appaan  and  adding  in  its  place  dm 
word  "ra^on"  in  te  fallowing  plaoaa: 

L  Paiagraph  (bX2XW). 
iL  Paragraph  (bX2Xviii)- 
iiL  Pai^iaph  (bX4) 


f«3.60e    [i 

99.  Newly  deaignated  §  93.600  is 
amended  by  removing  the  word 
"countries"  and  adding  in  its  place  the 
word  "regions". 
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Subpart  (^—MtoceHanMus  AntaiMlo 

100.  In  newly  designated  §93.700.  a 
definition  of  legion  is  added,  in 
alphabetical  order,  to  reed  aa  follows: 

§93.700 


Aegion.  Any  defined  geographic  land 
rea  identifiable  by  geological,  political, 
or  surveyed  boimdaries.  A  r^ion  may 
consist  of  any  of  the  following: 
'    (1)  A  national  oitity  (country); 

(2)  Part  of  a  national  entity  (zone, 
county,  department,  miuiicipality. 
parish.  Province,  State,  etc.) 

(3)  Parts  of  several  national  mtities 
combined  into  an  aree;  or 

(4)  A  group  of  national  entities 
(coiuitries)  combined  into  a  single  aree. 

fi&70l    [AmendadQ 

101.  Newly  designated  §  93.701  is 
amended  by  removing  the  word 
"country"  both  times  it  appeers  and , 
adding  in  its  place  die  word  "region'. 

193.702    [Amended] 

102.  Newly  designated  §  93.702  is 
amended  by  removing  the  refiBrence  to 
"§  92.701"  and  adding  in  its  place  a 
refarence  to  "§93.701", 

§93.704    [Amendedg 

103.  Newly  designated  §  93.704  is 
amended  by  removing  the  word 
"country"  each  time  it  appears  and 
adding  in  its  place  the  word  "region"  in 
the  paragraph  (cMl)  and  paragraph 
(cK4).  *^ 

ftlTOS    [AflMndad] 

104.  Newly  designated  §  93.705  is 
emended  by  removing  the  word 
"country"  each  time  it  appeers  and 
adding  in  its  place  the  word  "region"  in 
the  following  places: 

a.  Paragraph  (a),  introductory  text 

b.  Paragraph  (aXl). 
c  Paragraph  (aX2).  . 
d.  Paragraph  (aX3). 


RM 


and  Tapirs 

105.  Newly  designated  §  93.800  is 
amended  by  adding  a  definition  of 
Region,  in  a^habetical  order,  to  read  as 
follows: 

ftSJOO    DefinMonaL 


Regimi.  Any  defined  geographic  land 
rea  identifiable  by  geological,  political, 
or  sarveyed  boundaries.  A  r^on  may 
omisist  of  any  of  the  following: 

(1)  A  national  entity  (coiuitry); 

(2)  Part  of  a  national  entity  (zone, 
county,  dqiartment,  municipality, 
periah.  Province.  State,  etc) 


(3)  Parts  of  several  national  entities 
combined  into  an  area;  or 

(4)  A  group  of  national  entities 
(ooimtries)  combined  into  a  single  area. 

•        •        •        *        • 

ftSJOS    [Amandsdl 

106.  In  newly  designated  §93.803, 
paragraph  (a),  die  introductory  text  is 
amended  by  removing  the  word 
"coimtry"  each  time  it  appeers  and 
adding  in  its  place  the  vnad  "region'. 

ftSJOS    [AHMnded] 

107.  In  newly  designated  §  93.804. 
peragiaph  (g)  is  amended  by  remaking 
the  woid  "country"  and  adding  in  its 
place  the  word  "region". 

PART  94— RMOERPEST.  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAQUE  EXOTIC  NEWCASTLE 

DISEASE.  AFRICAN  8WME  FEVEa 
HOQ  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHBITLUANDRESIHICIbD 
IMPORTATIONS 

108.  The  authority  citation  for  part  94 
ctmtinues  to  read  as  follows: 


7  U.S.C  147a,  ISOae.  161. 162. 
450: 19  U.S.C  1306;  21  U.SXL  111,  114a. 
134a.  134b.  134c  134f.  136.  and  136a;  31 
VS.C.  9701:  42  U.S.C  4331  and  4332;  7  CFR 
2.22.  2.80.  and  371.2(d). 

109.  In  §  94.0,  the  definition  of 
Countiy  <rf  origin  is  removed  and 
definitions  of  Cervid,  Contact,  Pink  juice 
test.  Region,  Region  of  origin. 
Ruminants,  and  Veterinarian  in  charge 
are  added,  in  alphabetical  order,  to  reed 
es  follows: 


§•4.0 


Cervid.  All  species  of  deer,  elk.  and 


mooae. 


Contact.  Known  or  potential 
commingling  of  products  dtiring 
processing  or  storage,  or  while  being 
transported  from  any  point  to  any  other 
point  Contact  includes  the 
simultaneous  processing  in  the  same 
room,  locker,  or  contains,  but  not 
necessarily  the  same  storage  fedlity  or 
conveyance,  as  long  as  adequate 
security  measures  are  taken  to  prevent 
commingling,  as  determined  by  an 
authorized  APHIS  representative. 

Pink  juice  test  Determination  of 
whether  meat  has  been  thoroughly 
cooked  by  observation  of  whether  the 
flesh  and  juices  have  lost  all  red  and 
pink  color.. 

Region,  Any  defined  geographic  land 
area  identifiable  by  geological,  political. 


or  surveyed  boimdaries.  A  region  may 
consist  of  any  of  the  following: 

(1)  A- national  entity  (coimtry); 

(2)  Part  of  a  nationsl  entity  (zone, 
county,  department,  municipality, 
parish.  Province,  State,  etc) 

(3)  Parts  of  several  national  entities 
combined  into  an  area;  or 

(4)  A  group  of  national  entities 
(countries)  combined  into  a  sinsle  area. 

Region  of  origin.  For  meet  and  meet 
products,  die  region  in  which  the 
animal  from  which  the  meat  or  meet 
products  were  derived  was  bom,  raised 
and  slaughtered;  and  fm  egg^.  the  region 
in  which  the  eggs  were  laid. 

RumirHints.  Ku  aniny^if  that  diew  the 
cud,  such  as  cattie,  buffeloes,  sheep, 
goats,  deer,  antelopes,  camels,  llamas 
and  giraffes. 

Veterfnoridn  in  Charge.  The 
veterinary  official  of  the  Animal  and 
Plant  Health  Inspection  Service.  United 
States  Department  of  Agriculture,  who 
is  assi^ied  by  the  Administrator  to 
siqiervise  and  perfonn  the  official 
animal  health  work  of  tha  Animal  and 
Plant  Health  Inspection  Service  in  the 
&Bte  IV  area  concerned. 


f94w1    [Amandedl 

110.  Section  94.1  is  amended  as 
follows: 

a.  By  tamoving  tha  word  "Countriea"  in 
tha  heading  to  the  section  and  addii^  in  its 
place  the  word  "Regions". 

b.  By  ramoving  tha  word  "countries"  ««Th 
time  it  appears  and  adding  in  its  place  tha 
word  "radons"  in  the  following  places: 

L  Paragraph  (aXD: 

iL  Paragraph  (aX2); 

iiL  Paragra{A  (b). 

a  By  ramoving  the  words  "frash.  chilled, 
or  frosBo"  each  time  they  appear  and  adding 
in  dwir  place  the  words  "fre^  (chilled  or 
ftosan)"  in  paragra|rfi  (b)  and  pai^taph  (c). 

d.  By  ramoving  tlie  %vord  "country"  each 
time  it  appeara  and  mAAing  ia  its  placa  the 
word  "rs^on"  in  die  fellowii^  placea: 

LPaiagr^(b). 

iL  Parigraph  (c),  introductoiy  text 

iiLPan«raph(cX2). 

iv.  Paragraph  (cX3X 

V.  Para^aph  (cXS). 

f9C1a    [AflMndad] 

111.  Section  94.1a  is  amended  as 
follows: 

a.  By  removing  the  word  "oountiy"  each 
time  it  appeen  and  adding  in  its  place  the 
word  "ra^on"  in  tha  foUowij^  plaoaa: 

L  Bua^aph  (a),  introdnctory  lexL 

iL  Paragraph  (aXZ). 

ilL  Paragraph  (aXT). 

iv.  Para^aph  (aXS).  introductory  text 

b.  In  peragiaph  (a)(7]  and  in  r«'f  pnhh 
(aXa).  introductory  text,  by  reaoovii^  tha 
word  "countriea"  each  time  it  appaan  and 
adding  in  its  place  the  word 
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f^O    [AmendMl] 

112.  Section  94.2  is  amended  as 
fbUoMTs:  _.  ^^^^    -  f.-      ; 

a.  In  the  heading  to  the  section,  by 
removing  the  words  "Fresh,  chilled,  or     ~  - 
frozen"  and  adding  in  their  place  the  words 
"Fresh  (chilled  or  frozen)"; 

b.  In  paragraph  (a),  by  removing  the  words 
"fresh,  chilled,  or  frozen"  and  adding  in  their 
place  the  words  "fresh  (chilled  or  frozen)". 

c.  In  paragraphs  (a)  and  (b),  by  removing 
the  word  "country"  each  time  it  appears  and 
adding  in  its  place  the  word  "region". 

194.3    [Amended] 

113.  Section  94.3  is  amended  by 
removing  the  words  "fresh,  chilled,  or 
frozen"  and  adding  in  their  place  the 
words  "fresh  (chilled  or  frozen)"  and  by 
removing  the  word  "country"  and 
adding  in  its  place  the  word  "region". 

f  94.4    [AimndMl] 

114.  Section  94.4  is  amended  as 
follows: 

a.  In  the  heading  to  the  section,  by 
removing  the  word  "countries"  and  adding 
in  its  place  the  word  "regions". 

b.  By  removing  the  word  "country"  each 
time  it  appears  and  adding  in  its  place  the 
wcHtl  "region"  in  the  following  places: 

L  Paragraph  (a),  introductory  text 

ii.  Paragraph  (aXD- 

iii.  Paragraph  (a)(4). 

iv.  Paragraph  (b),  introductory  taxt 

V.  Paragraph  (bK7). 

vi.  Paragraph  (c)(lMiii). 

viL  Paraph  (cX2)(iv). 

194.5    [Amendsdl 

115.  In  §94.5,  paragraph  (b)(lHiKA)  is 
amended  by  removing  thu  worS 
"country"  and  adding  the  word 
"region"  in  its  place,  and  by  removing 
the  word  "countries"  and  adding  the 
word  "regions"  in  its  place. 

|94u6    lAmandedl 

116.  Section  94.6  is  amended  as 
follows: 

a.  By  removing  the  word  "conntrisa"  each 
time  it  appears  and  adding  in  its  place  the 
word  "regions"  in  the  following  placas: 

.    i.  The  heading  to  tiie  section, 
ii  Paragraphs  (aXD  and  (aK2). 
UL  Paragraph  (bXD. 
iv.  Para^ph  (b)(2). 
V.  The  heading  to  paragraph  (c). 
vL  The  heading  to  paragraph  (d). 

b.  In  tlie  heading  to  paragraph  (a)  and  in 
the  heading  to  paragraph  (b).  by  removing  the 
word  "Countries"  each  time  it  appears  and 
adding  in  its  place  the  wmd  "Regions". 

c  By  ramoving  tha  word  "country"  each 
time  it  appean  and  adding  in  its  place  tlM 
word  "region"  in  the  following  plaoaa: 

i.  Paragraph  (c).  introductory  taxL 

iL  Paragraph  (d),  introductory  text 

m.  Paraph  (dXD.  introductory  text 

iv.  Pan«rmph  (dXlXD- 

V.  Paragraph  (dXlXiU). 

vLPar^raph(dXlNv). 

ViL  Paragraph  (dXlKviii). 


viii.  Paragraph  (d)(l}(ix).  introductory  text, 
ix.  Paragraph  (d)(l)(ix)(C)(l). 
.     x.  Paragraph  (d)(l)(ix)(C)(^). 

xi.  Paragraph  (d)(l)(x),  introductory  taxt 
xii.  Paragraph  (d)(l)(x)(CXl). 
xiU.  Paragraph  (d)(l)(x)(C)(i). 
xiv.  Paragraph  (d)(l)(xXC)(3). 

§94.7    (Amended]    • 

117.  Section  94.7  is  amended  as 
follows: 

a.  By  removing  the  words  "fresh,  chilled, 
or  frozen"  wherever  they  appear  and  adding 
in  their  place  the  words  "fresh  (chilled  or 
frozen)"  in  the  following  places: 

i.  Paragraph  (a); 
it  Paragraph  (b); 
iii.  Paragraph  (c): 
iv.  Paragraph  (d). 

b.  By  removing  the  reference  to  "%  94.1," 
each  time  it  appean  and  adding  in  its  place 
a.xeference  to  "§§94.1,  94.8,  94.9,  94.10, 
94.12. 94.14.  or  94.18,"  in  the  following 
placaa: 

L  Paragraph  (a), 
ii.  Paragraph  (b). 
iii.  Par^raph  (c). 
iv.  Paragraph  (d). 

194.8    [Amended] 

118.  Section  94.8  is  amended  as 
foUowrs: 

a.  In  paragraph  (aX3Xiv)(A),  by  removing 
the  words  "countriefl  or  parts  of  countries" 
and  adding  in  their  place  the  word  "regions". 

b.  In  the  heading  to  the  section,  by 
removing  the  word  "countries"  and  adding 
in  its  plKe  the  word  "regions". 

c.  In  footnote  7,  before  paragraph  (1).  by 
removing  li>e  words  "country  or  a  part  of  a 
country"  and  adding  in  their  place  the  word 
"region",  and,  in  paragraph  (4),  by  removing 
the  words  "this  country"  and  adding  in  their 
place  the  words  "the  United  States". 

d.  By  removing  the  words  "country  or  part 
of  a  country"  and  adding  in  their  pkioe  the 
word  "region"  in  the  following  places: 

L  Paragraph  (a),  introductory  taxt 
a  Paragraph  (aK3)(iXA). 
UL  Paragraph  (a)(3)(iXB). 
iv.  Paragraph  (aXSKv). 
V.  Paragraph  (c). 

e.  By  ramoving  the  word  "country"  each 
time  it  appean  and  adding  in  its  place  the 
word  "region"  in  the  following  places. 

L  Footnote  7  to  the  introductory  text  of  ^ 
section. 
iL  Par^raph  (aX3)(iKB). 
UL  Paragraph  (aX3XiXC). 
iv.  Paragraph  (aM3)(iXD). 
V.  Paivgraph  (a)(3)(vi). 

f.  In  footnote  7  to  the  introductory  text  of 
the  section,  by  removing  the  word 
"country's"  and  adding  in  its  place  the  word 
"ragioa's". 

f94.9    [Amended] 

119.  Section  94.9  is  amended  as 
follows: 

a.  By  ramoving  tlw  word  "countries"  each 
time  it  appean  and  mAAing  in  its  place  tha 
word  "regioiu"  in  the  foUowing  places: 

L  The  heading  to  the  sectioa. 

U.  Paragraph  (a),  introductory  taoct 


UL  Paragraph  (bXlXiuXCK^). 

iv.  Paragraph  (c). 

b.  By  removing  the  word  "country"  each 
time  it  appears  and  adding  in  its  place  the 
word  "regioii"  in  the  following  places: 

i.  Paragraph  (b),  introductory  text. 

iL  Paragraph  (b)(l)(ii)(A). 

Ui.  Paragraph  (b)(l)(iu)(A). 

iv.  Paragraph  (bXlKUiXQ.  introductory 
text  ■ 

V.  Paragraph  (b)(l)(mXCKl)- 

vi.  Paragraph  (bXlHiUXC)(2). 

vU.  Paragraph  (b)(3). 

194.10    (Amendacq 

120.  Section  94.10  is  amended  as 
follows: 

a.  In  the  heading  to  the  section  and  in 
paragraph  (a),  by  removing  the  word 
"countries"  and  adding  in  its  place  the  word 
"regions". 

b.  In  paragraph  (a),  by  removing  the  %vord 
"coimt^"  and  adding  in  its  place  tlie  word 
"region". 

c.  In  paragraph  (b),  l>y  removing  the 
reference  to  "§  92.504(c)  or  $92,501"  and 
adding  in  its  place  a  reference  to  "§  93.504(c) 
or  $93,501". 

|94w11    [Amended] 

121.  Section  94.11  is  amended  as 
follows: 

a.  By  removing  tlie  word  "countries"  each 
time  it  appears  and  adding  in  its  place  tlie 
word  "regions"  in  the  following  plaoea: 

L  The  heading  to  tlie  section. 

iL  Paragraph  (a). 

Ui.  Paragraph  (b). 

iv.  Paragraph  (c),  introductory  text 

b.  In  paragraph  (a),  by  removing  the  words 
"fresh,  chilled,  or  frozen"  both  times  they 
appear  and  adding  in  their  place  the  words 
"&«ah  (cliillad  or  frozen)". 

c.  By  removing  the  word  "country"  each 
time  it  appean  and  adding  in  its  place  the 
word  "region"  in  the  foUowring  plaoaa: 

L  Paragraph  (a). 

iL  Paragraph  (c),  introductory  taxt 

Ui.  Paragraph  (cXD- 

iv.  Paragraph  (c)(2). 

V.  Paragraph  (cKS). 

122.  Section  94.12  is  amended  as 
follows: 

a.  By  ramoving  the  word  "countriaa"  each 
time  it  appean  and  adding  in  its  place  the 
word  "re^oQs"  in  tlie  foUowing  places: 

L  The  heading  to  ti>e  section. 

iL  Paragraph  (a). 

UL  Paragraph  (b)(lMiv)(B)(iXu). 

b.  By  removing  the  word  "country"  each 
time  it  appean  and  adding  in  its  place  the 
word  "region"  in  the  following  placas: 

L  Paragraph  (b),  introductory  text 
iL  Paragraph  (bXlXUMA). 
UL  Par^iaph  (bXlXUiXA). 
iv.  Paragraph  (bXlXiv),  intreductuy  text 
V.  Paragraph  (bKlXivXA). 
vL  Par^nph  (bXlXivXBXl). 
vU.  Paragraph  (bKlXivXBX^i). 
vUL  Paragraph  (bX3). 
c  By  revising  paragraph  (bXlKUiXB)  to 
feed  as  follows: 
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194.12    Pork  and  porfc  products  ftam 
coentrtes  where  swine  vesicular 


(b)*  •  • 

(D*  •  * 
(iii)«  •  • 

(B)  Such  poric  or  poric  products  shall 

be  consignml  directiy  from  the  port  of 

entry  in  the  United  States  to  a  meat 

processing  establishment  operating 

imder  Federal  meat  inspection  and 

approved  by  the  Administrator,  >i  for 

heating  to  an  internal  temperature  of 

166  'F.  During  movement  from  the  port 

of  entry  to  the  meat  processing 

establishment,  the  pork  or  pork 

products  must  be  moved  tuider 

Department  seals  or  seals  of  the  the  U.S. 

Customs  Service,  and  shall  be  otherwise 

handled  as  the  Administrator  may  direct 

in  order  to  guard  against  die 

intnxiuction  and  dissemination  of 

swine  vesicular  disease.  Seals  applied 

tmder  this  section  may  not  be  broken 

except  by  persons  authorized  by  the 

Administrator  to  do  so;  or 


194.13    [Amended] 

123.  Section  94.13  is  amended  as 
follows: 

a.  In  the  heading  to  the  section  and  in  the 
introductory  text  to  the  section,  by  ramoving 
tlie  word  "countries"  each  time  it  appean 
and  adding  in  its  place  the  word  "regioiu". 

b.  In  the  introductory  taxt  to  the  section, 
by  removing  the  words  "fresh,  chilled,  or 
frozen"  both  times  they  appear  aiul  «Hrfjng  in 
their  place  the  words  "fresh  (chilled  or 
Boxen)". 

c  By  removing  the  word  "country"  each 
time  it  appean  and  adding  in  its  place  the 
word  "region"  in  the  following  places: 

L  The  introductory  text  to  the  section. 

iL  Paragraph  (b).  introductory  text 

UL  Paragraph  (bXl). 

bt.  Paragraph  (bX2). 

194.14    [Amended] 

124.  Section  94.14  is  amended  as 
follows: 

a.  In  the  heading  to  the  section  and  in 
paragraph  (a),  by  removing  the  word 
"countries"  and  adding  in  its  place  the 
'Vagioiis'. 


"  The  auam  and  addraMBi  of  approved 
establishments  may  ba  obtained  from,  and  request 
Cor  approval  c»f  any  ertaWishmeot  may  be  made  to, 
the  Animal  and  Plant  Health  Inspection  Service, 
Velarinaiy  Services.  National  Center  for  Import- 
Export,  47(X>  River  Roed  Unit  3«.  Riverdale. 
Mnyland  20737-1  Z3i.  Establishmenu  will  be 
approved  only  if  the  Administrator  detannines  that 
the  imported  articles  will  be  so  handled  at  the 
establishment  a<  to  prevent  the  introductiaa  and 
dissemination  of  livestock  or  poultry  rtiinasna  into 
the  United  Sutee.  Approval  of  any  establishment 
may  be  refused  or  withdrawn  only  aftar  the  operator 
thereof  has  been  given  notice  of  the  propoeed  action 
and  has  had  an  opportunity  to  present  his  views 
tfaaraoo. 


b.  In  paragraph  (a),  by  removing  the  word 
"country"  and  adding  in  its  place  the  word 
"r^on*. 

c.  In  paragraph  (b),  by  removing  the 
reference  to  "§  92.501  or  §  92.504(c)"  and 
adding  in  its  place  a  reference  to  "§  93.501 
or$g3.S04(c)'. 

125.  In  §  94.15,  paragraph  (c)  is 
amended  by  removing  the  word 
"coimtries"  both  times  it  appears  and 
adding  in  its  place  the  word  "regions", 
and  a  new  paragraph  (d)  is  added  to 
read  as  follows: 

194.15    Animal  producto  and  malarlaia; 


(d)  Any  meat  or  other  animal  products 
not  otherwise  eligible  for  entry  into  the 
United  States,  as  provided  in  this  part 
and  part  95  of  this  chapter,  may  transit 
the  United  States  for  immediate  export 
if  the  foUowifl^  conditions  are  met: 

(1)  Notification  of  the  transiting  of 
such  meat  or  other  animal  product  is 
made  by  the  importer  to  the  Plant 
Protection  and  Quarantine  ofEicer  at  the 
United  States  port  of  anival  prior  to 
such  transiting; 

(2)  The  meat  or  other  animal  product 
is  contained  in  a  sealed,  laakproof 
carrier  or  container,  which  remains 
sealed  while  aboard  the  trannpnrting 
canri^  or  other  means  of  conveyance, 
or,  if  the  container  or  carrier  in  which 
the  meat  or  other  animal  product  is 
transported  is  ofBoaded  in  the  United 
States  for  reshipment,  it  remains  sealed 
at  all  times; 

(3)  Such  transit  is  limited  to  the 
maritime  or  airport  pmt  of  arrival  only, 
with  no  overland  movement  outside  the 
airport  terminal  area  or  dock  area  of  the 
maritime  port;  and 

(4)  The  meet  or  other  animAl  product 
is  not  held  or  stored  ba  more  tlym  72 
hotus  at  the  maritime  or  airport  port  of 
arrival. 

f94.18   [Amended] 

126.  Section  94.16  is  amended  as 
follows: 

a.  By  removing  the  word  "coimtry"  each 
time  it  appean  uid  adding  in  its  place  the 
word  "region"  in  the  follo%vii(g  places: 

L  Para^aph  (b),  introductory  text 
iL  Pac^raph  (c),  introductory  text 
ui.  Par^raph  (c)(1). 
iv.  Parac^ph  {c)(3). 
V.  Paragraph  (d). 

b.  In  paragraph  (bX2).  first  sentence,  by 
removing  the  words  "fbr  human  food'. 

c.  In  paragraph  (c),  introductory  text  by 
removing  the  word  "countries"  and  miiAitig 
in  its  place  the  word  "regions'. 


a.  By  removing  the  word  "countries"  each 
time  it  appean  and  adding  in  its  place  the 
wnd  "regions"  in  the  foUowing  plaoaa: 

L  The  heading  to  the  sAnion. 
U.  Paragraph  (0X2KUXA). 
m.  Paragraph  (o)(2)(uKB). 
iv.  Paragraph  (oM2)(ui)(A). 
V.  Paragraph  (o)(2)(iii)(B). 

b.  By  removing  the  wtHrd  "countrjr"  each 
time  it  appean  and  adding  in  its  place  the 
word  "region"  in  the  follovrlng  plaoaa: 

L  Para^aph  (a). 

iL  Par^raph  (b). 

Ui.  Paragr^  (d). 

iv.  Paragraph  aX2Xvi). 

V.  Paragraph  (iX3Xvu). 

vL  Paragraph  (jXl). 

VU.  Paragraph  (jX2). 

vUL  Paragraph  (jX3). 

ix.  Pangruh  (k). 

X.  Para^ajdi  (mXl). 

xL  Paragraph  (o),  introductory  text 

xU.  Paragraph  (0X2XUXA). 

xUi.  Paragraph  (0K2XUXB). 

xiv.  Paragraph  (oX2XUiXA). 

XV.  Paragraph  (0H2XUIXB). 

194.18   [Amended] 

128.  Section  94.18  is  amended  as 
follows: 

a.  b  the  heading  to  the  section  and  in 
paragraph  (a),  hyTemoving  the  word 
"countries"  and  adding  in  its  place  the  wofd 
"regions". 

b.  In  paragraph  (b),  introductory  text  and 
paramaph  (bXl),  b^  removing  the  words 
"fresh,  fronn,  and  chilled"  and  mAiiing  in 
their  place  dw  urords  "fresh  (chilled  or 
frozen)". 

c  By  removing  the  «rord  "country"  each 
time  it  appean  and  adding  in  its  dIkx  the 
word  "region"  in  the  foUo%ving  platiBs: 

L  Para^^>h  (b),  introductoty  text 

U.  Paragraph  (bX2XU). 

UL  Par^raph  (bX2XUi). 

hr.  Parag^ph  (c).  introductoty  text 

d.  In  paragraph  (d),  introductory  text  by 
removing  the  words  "Prash..dull^  or 
frozen"  and  adding  in  their^acethe  words 
"Fresh  (chiUed  or  frozeafV 

f94w19    (Amended] 

129.  Section  94.19  is  amended  by 
removing  the  word  "coimtiy"  each  time 
it  appears  and  adding  in  its  place  the 
word  "region"  in  both  the  tmading  and 
the  text  to  the  secticm. 

194.20    [Amended] 

130.  Section  94.20  is  amended  as 
follows: 

a.  In  introductory  taxt  to  the  section,  by 
samoving  the  words  "fresh.  chiUed  or  frozen" 
and  adding  in  their  place  the  words  "fresh 
(chilled  or  frozen)". 


b.  In  paragraph  (a),  by  adding  tha  word 
nediati' 
"raised' 


"bom."  immediately  beCore  the  word 


194.17   [Amended] 

127.  Section  04.17  is  amended  as 
follows: 


c  la  paragraph  (b).  by  removing  the  vracd 
"countries"  tx>th  times  it  appean andaddiiw 
in  its  place  the  word  "regions". 

f94^    (AmandNQ 

131.  Section  94.21  is  amended  as 
follows: 
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a.  In  th*  introductory  text  to  the  lectioo. 
by  ramoving  the  wotda  "frath.  chilled  or 
froxen"  and  adding  in  their  place  the  wrords 
"fnth  (chiUed  or  fraun)". 

b.  In  pangnph  (c).  by  removing  the  word 
"counlriaa"  ai^  adding  in  iU  place  the  word 
"ngioM". 

PART  96-SANn-ARY  CONTROL  OF 
AMMAL  BYPROOUGTS  (EXCEPT 
CA8MQS).  AND  HAY  AND  STRAW. 
OFFERED  FOR  ENTRY  MTO  THE 
UMTEO  STATES 

132.  The  authority  citation  for  part  95 
continuaa  to  raad  as  follows: 

AwAoKttr.  21  U.S.C  111.  136.  ud  138a:  31 
U.S.C  0701:  7  CFR  2.22. 2.80.  and  371.2(d). 

133.  Section  95.1  is  amended  by 
adding  a  definition  of  Aegian.  in 
alphabetical  order,  to  raad  as  follows: 

^MlI    DaflnWona. 

•        •        •        •        • 

Region.  Any  defined  geographic  land 
area  identifiable  by  geological,  political, 
or  surveyed  boundaries.  A  region  may 
consist  of  any  of  the  following: 

(1)  A  national  entity  (country); 

(2)  Part  of  a  national  entity  (zone» 
county,  department,  municipality, 
parish,  Provinoe,  State,  etc.) 

(3)  Parts  of  several  national  entitiee 
combined  into  an  area;  or 

(4)  A  group  of  national  entftias 
(countries)  combined  into  asingle  area. 


134.  Section  95.2  is  amended  as 
follows: 

a.  In  the  heading  to  tfaa  Mcdon.  by 
lamovii^  the  word  "Country"  and  adding  in 
its  place  the  wrord  "Ragian". 

b.  By  removing  the  word  "country"  eech 
time  it  appeari  md  adding  in  its  place  the 
word  "ra^"  in  the  foUowing  plaoaec 

L  The  introductory  tact  to  the  aactioii. 
iL  Paragraph  (a). 
iL  PBia^q>h  (b). 


IM.4 

135.  Section  95.4  is  amended  as 
follows: 

a.  In  thn  hnarting  tn  thn  ■ertinn  hy 
ramoving  the  word  "countries"  uid  adding 
in  its  place  the  wnd  "regions". 

b.  By  removing  the  word  "country^  each 
time  it  sppears  ud  adding  in  its  piaoe  ttis 
woid  "ra^on"  in  the  following  places: 

L  Pan^aph  (aX, 

iL  Pn^ph  (b). 

iit  Pai^raph  (c),  introductory  taacL 


|96l5 

136.  Section  95.5  is  amended  ss 
follows: 

a.  In  paragraph  (a)  and  paragraph  (c),  by 
removing  the  word  "country"  eaeh  time  it 
appear*  and  adding  in  its  piaoa  the  word. 
"region". 


b.  In  paragraph  (c),  footnote  1.  by  removing 
the  word  "countries"  and  adding  in  its  place 
the  word  "regions". 

IM.7    (Amendsail 

137.  hi  §95.7.  paragraph  (a)  and 
paragraph  (c)  are  amended  by  removing 
the  word  "country"  each  time  it  appeers 
and  adding  in  its  place  the  word 
"region". 

ftM    (Aiaandsdl 

138.  In  §95.9.  paragraph  (a)  and 
paragraph  (c)  are  amended  by  removing 
the  word  "country"  each  time  it  appears 
and  mAAin^  in  its  place  the  word 
"region". 

ltB.11    (Aiwandadl 

139.  In  §  95.11.  the  introductory  text 
of  paragraph  (b)  and  paragraph  (bK2)  are 
amended  by  removing  the  vrord 
"country"  eedi  time  it  appears  and 
adding  in  its  place  the  vmtd  "region". 

f9S.l4   lAmandadg 

140.  In  $  95.14,  paragraph  (a)  is 
amended  by  removing  the  word 
"country"  and  adding  in  its  place  the 
word  "region':. 


141.  Section  95.15  is  amended  by 
removing  the  vratd  "country"  and 
adding  in  its  place  the  word  "region^. 

f98Ll7   {Amendadl 

142.  Section  95.17  is  amended  by 
removing  the  word  "country"  and 
adding  in  its  place  the  virord  "region". 

IM.21    {Amsndedl 

143.  Section  95.21  is  amended  by    . 
removing  the  word  "country"  and 
adding  in  its  place  the  word  "region". 

I9&23   [AmandadI 

144.  In  $95.23,  the  introductory  text 
is  aoMnded  by  removing  the  word 
"country"  bodi  times  it  appears  and 
adding  in  its  place  the  word  "region". 

P ART  96— RESTRICTIO»K>F 
MPORTATIONS  OF  FOREIGN  ANMAL 
CA8MQ8  OFFERED  FOR  ENTRY  MTO 
THE  UNTTED  STATES 

145.  The  authority  citation  for  part  96 
continues  to  read  as  follovra: 


:  21  U.S.C  111.  136. 136a:  7  CFR 
2.22. 2.80.  and  371.2(d). 

146.  Section  96.1  is  amended  by 
adding  a  definition  of  Aegioi^,  m 
alphabetical  order,  to  read  as  follows: 

flM.1 


(1)  A  national  entity  (country); 

(2)  Part  of  a  nation^  entity  (zone, 
county,  department,  mimicipality, 
parish.  Prondnce,  State,  etc.) 

(3)  Parts  of  several  national  entities 
combined  into  an  area;  or 

(4)  A  group  of  national  entities 
(cotmtries)  combined  into  a  single 


%mJ2    [Amended] 

147.  Section  96.2  is  amended  as 
follows: 

a.  In  the  heading  to  the  section,  by 
removing  the  word  "countries"  and  adding 
in  its  place  the  vrord  "regions". 

b.  In  paragraph  (a),  by  ramoving  the  words 
"country  or  port  of  a  country"  and  adding  in 
tliair  plK0  the  word  "re^on"  eech  timetiiey 
appear. 

c  In  paragraph  (b),  by  removing  Hm  word 
"country"  and  adding  in  its  place  tlia  word 
"region". 


148.  Section  96.3  is  amended  as 
follows:  a.  By  removing  the  word 
"country"  eech  time  it  appears  and 
adding  in  its  place  the  word  "region"  in 
the  following  places: 

L  Paragr^h  (a). 

iL  Pu^ni^  (c),  introductory  text 

UL  Par^raph  (c).  "FOREIGN  CHTKIAL 
CERTmCATE  PCMt  ANIMAL  CASINGS". 

b.  bi  par^raph  (c).  "VOUEICN  OFFICIAL 
CERTIFICATE  FOR  ANIMAL  CASINGS",  by 
removii^  the  word  "Coimtzjr"  and  adding  In 
its  place  die  word  "Region". 

149.  Section  96.1Q  is  amended  by 
revising  the  introductory  text  of 
peragraph  (a)  to  read  as  follows: 

iSailO    UncsrlHIad 


Region.  Any  defined  geographic  land 
1  identifiable  by  geologteal,  political, 
or  surveyed  boundaries.  A  region  may 
consist  of  any  of  the  following: 


(a)  Foreign  animal  casings  imported 
into  the  United  States  without 
certification  may  be  forwarded  in 
customs  custody  to  a  USDA-approved 
facility  for  disinfection  under  APHIS 
supervision  and  release  by  die  United 
States  Customs  authorities,  provided 
that,  before  being  transportCMd  over  land 
in  the  United  States,  each  and  every 
rnntwimw  of  such  casings  shall  be 
disinfscted  by  the  application  of  a 
solution  of  sodium  hydroxide  prepared 
as  follows: 
•        •        •        •        • 

150.  Sections  96.15  and  96.16  are 
removed.. 

PART  97— OVERTIME  SERVICES 
RBJ^TSIG  TO  MPOflTft  AND 
EXPORTS 

151.  The  authority  citation  fiorpait  97 
continues  to  read  as  fellows: 

Aalharity:  7  U.S.C  2260;  49  U.S.C  1741; 
7  CFR  2.22,  2.80.  and  371.2(d). 
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f97.1    [AmandadI 

152.  In  §  97.1,  footnote  1  is  amended 
by  removing  the  reference  to  "§§  92.1 
through  92.3"  and  adding  in  its  place  a 
reference  to  "§§93.102,  93.203.  93.303, 
93.403,  93.503, 93.703,  and  93.805". 

PART  9S-IMP0RTATI0N  OF  CERTAIN 
ANIMAL  EMBRYOS  AND  ANIMAL 
SEMEN 

153.  The  authority  citation  for  part  98 
continues  to  read  as  follows: 

Aattority:  7  UJS.C.  1622;  19  U.S.C  1306; 
21  U.S.C  103-105,  111.  134a.  134b.  134c 
134d.  134t  136,  and  136a;  31  U.S.C  9701;  7 
CFR  2.22,  2.80,  and  371.2(d) 

154.  In  part  98,  the  heading  for 
subpart  A  is  revised  to  read: 

Subpart  A— Ruminant  and  Swine 
Embryos  from  Regions  Free  of 
Rinderpest  and  Foot-and-Mouth 
Disease;  and  Embryos  of  Horses  and 


155.  Section  98.2  is  amended  by 
revising  the  definitions  of  Approved 
artificial  insemination  center  and 
Approved  embryo  transfer  unit,  and  by 
adding  a  definition  of  Region,  in 
alphabetical  order,  to  read  as  follows: 

f9t.f 


Approved  artificial  insemination 
center.  A  facility  approved  or  licensed 
by  the  national  government  of  the  region 
in  which  the  facility  is  located  to  coUect 
and  process  semen  imder  the  general 
supervision  of  such  government 

Approved  embryo  transfer  unit.  A 
facility  approved  or  licensed  by  the 
national  government  of  the  region  in 
which  the  facility  is  located  for  the 
artificial  insemination  of  donor  dams  or 
for  conception  as  a  result  of  artificial 
breeding  by  a  donor  sire  and  for 
collecting  and  processing  embryos  for 
export  under  the  glsneral  supervision  of 
stich  government  v 

•        *        •        •       '• 

Region.  Any  defined  geographic  land 
area  identifiable  by  geojogical,  political, 
or  surveyed  boundaries.  A  region  may 
consist  of  any  of  the  following: 

(1)  A  national  entity  (country); 

(2)  Part  of  a  national  entity  (zone, 
county,  department,  mimicipality, 
parish.  Province.  State,  etc.) 

(3)  Parts  of  several  national  entities 
combined  into  an  area;  or 

(4)  A  group  of  national  entities 
(countries)  combined  into  a  single  area. 


a.  By  removing  the  word  "country"  each 
time  it  appean  and  adding  in  its  place  the 
word  "region"  in  the  following  places: 

L  The  introductoiy  text  to  the  mrt^Tn 
iL  Paragraph  (a), 
iii.  Paragraph  (i). 

b.  In  paragraph  (d),  by  removing  the 
refisrence  to  "part  92"  and  adding  in  its  place 
a  reiiBrence  to  "part  93". 

c  In  paragraph  (f),  by  removing  the 
reference  to  "$  92.304(a)(2)"  and  adding  in  its 
place  a  reference  to  "§  93.304{aK2)",  by 
removing  the  reference  to  "S  92.404(a)(2)" 
and  adding  in  its  place  a  reference  to 
"§93.404(aX2)",  and  by  removing  the 
refiarence  to  "§  g2.504(a)(2)"  and  adding  in  its 
place  a  reference  to  "§  93.504(a)(2). 

198.4    [AnaandadI 

157.  hi  §  98.4,  paragraph  (cHD  and 
paragraph  (c)(5)  are  amended  by 
removing  the  word  "country"  each  time 
it  appears  and  adding  in  its  place  the 
word  "regiisn". 


198.5    (Amendadl 

158.  In  §  98.5,  paragraph  (a),  the 
introductoiy  text  is  amended  by 
removing  the  word  "cotmtry"  each  time 
it  appears  and  adding  in  its  place  the 
word  "region". 

ft8.6    [Amended] 

159.  Section  98.6  is  amended  by 
removing  the  reference  to  "§  92.303" 
and  adding  in  its  place  a  reference  to 

"§  93.303",  by  removing  the  reference  to 
"§  92.403"  and  adding  in  its  place  a 
reference  to  "§  93.403",  and  1^ 
removing  the  reference  to  "S  92.503" 
and  adding  in  its  place  a  refiarence  to 
"§93.503". 

§96.7    [AaiendetQ 

160.  In  §  96.7.  par^raph  (g)  is 
amended  by  removing  the  word 
"country"  and  adding  in  its  place  the 
word  "r^on". 

198.108    ( 


198.3    [AHiandad] 

156.  Section  98.3  is  amended  as 
follows: 


161.  Section  96.10a  is  amended  as 
follows: 

a.  In  the  heading  to  the  section,  by 
ramoving  the  word  "countries"  and  addii^ 
in  its  place  the  Mrord  "regions". 

b.  By  removing  the  word  "country"  each 
time  it  appears  and  adding  in  its  place  the 
word  "region"  in  the  followii^  places: 

L  Pkragraph  (c). 

iL  Par^raph  (d). 

ilL  Paragraph  (0.  introductory  text 

iv.  Paragraph  (fKl). 

V.  Paragraph  (fK2Xi). 

vL  Paragraph  (fX2Kii). 

162.  The  heading  for  subpart  B  is 
revised  to  read: 


Subpart  B— Ruminant  and  SwIns 
Embryos  From  Rsglons  Whsrs 
RIndsrpsst  or  Foet  and  Mouth 


163.  Section  98.11  is  amended  by 
removing  the  definition  of  Country  of 
origin  and  by  adding  definitions  a[ 
Region  and  Region  of  origin,  in 
alphabetical  order,  to  read  as  follows: 

a  98.11    naUnWuiia. 

•        *        *        •        • 

Region.  Any  defined  geographic  land 
area  identifiable  by  geological,  political, 
or  surveyed  boundaries.  A  region  may 
consist  of  any  of  the  following: 

(1)  A  national  entity  (country); 

(2)  Part  of  a  national  entity  (zone, 
county,  department,  municipality, 
parish.  Province,  State,  etc.); 

(3)  Parts  of  several  national  entities 
combined  into  an  area;  or 

(4)  A  group  of  national  entities 
(countries)  combined  into  a  single  aree. 

Region  of  origin.  The  region  in  which 
the  embryo  is  conceived  and  collected 
and  from  which  the  embryo  is  imported 
into  the  United  States. 


199.19   [Amended) 

164.  Section  98.12  is  amended  as 
follows: 

a.  In  paragraph  (a),  by  removing  the  word 
"countries"  and  adding  in  its  place  the  word 
"regions". 

b.  In  paragraph  (b).  by  ramoving  the  word 
"country"  both  time  it  appears  and  •tMiwg  in 
its  place  the  «rard  "region". 

198.13  [AmandadI 

165.  hi  §98.13,  paragraph  (a)  is 
amended  by  removing  the  word 
"coimtries"  and  adding  in  its  place  the 
word  "regions". 

199.14  [Amandad] 

166.  In  §  98.14,  paragraph  (a)  is 
amended  by  removing  the  word 
"coimtiy"  each  time  it  appean  and 
adding  in  iU  place  the  word  "region". 

199.18   {A«Mnda4 

167.  Section  §  98.15  is  amended  by 
removing  the  word  "country"  each  Hmw 
it  appec^  and  adding  in  its  place  the 
word  "region"  in  the  following  places: 

a.  Hie  introductory  text  to  the  section. 

b.  Pan^ph  (a)(SMii).  introductory  text 
c  Paragraph  (aM5)(iii). 
d.Par^raph  (a)(6). 

a.  Paragraph  (bXl). 
£  Paragraph  (bX2). 
g.  Panpaph  (bK5). 

998.18   [AmandadI 

168.  In  §  98.16.  the  introductory  text 
to  the  section  is  amended  by  removing 
the  word  "country"  and  adding  in  its 
place  the  word  "region". 
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•M.17 

169.  Section  98.17  is  amended  by 
removing  the  word  "country"  each  time 
it  appean  and  adding  in  its  place  the 
word  "region"  in  the  following  places: 

a.  Pmgiaph  (fXSKi). 
b.Pmgraph(fK8KU). 
c.  Pu^nph  (hX2). 

fMiM   (Amandadl 

170.  In  S  98.18,  puagraph  (c)  Is 
amended  by  removing  the  reference  to 
"$  92.203(a)"  and  ad^ng  in  its  place  a 
referance  to  "§  93.203(a). 


fML21 

171.  In  S  98.21,  the  beading  is 
amended  by  removing  the  word 
"countries"  and  adding  in  its  place  the 
word  "regions". 


172.  Section  98.30  is  amended  by 
adding  a  definition  of  Region,  in 
alphabetical  order,  to  read  as  follow*: 


Region.  Any  defined  geographic  land 
identifiable  by  geological,  political, 
or  surveyed  boundaries.  A  reghm  may 
consist  of  any  of  the  foUowing: 

(1)  A  national  entity  (coun^); 

(2)  Part  of  a  nationu  entity  (aene, 
ooonty,  department,  oninicipality, 
pailali.  Province,  State,  etc.) 

(3)  Parts  of  several  national  entitiea 
combined  into  an  area;  or 

(4)  A  group  of  national  entitiaa. 
(countxieB)  ctHDhined  into  a  aft^  i 


173L  Ia$98.3l,  par^raph  (b)  ia 
amended  by  removing  the  WOTd 
**oountry"  each  time  it  ^peers  and 
edding  in  its  {riace  the  wonl  "region". 


174.  In  §  96.32.  par^raph  (a)  te 
amended  by  removing  the  word 
"country"  and  adding  in  its  place  the 
word  "region". 


(98L34    [AMMndadl 

175.  Section  98.34  is  amended  as 
follows: 

a.  By  removing  the  word  "country"  each 
tinM  it  appean  and  adding  in  its  place  the 
word  "lagiaB'*  in  the  following  plaoaa: 

LPangraph(aXl). 

U.  Par^aph  (aX2). 

ill.  Par^raph  (a)(3). 

iv.  Paragraph  (b). 

V.  Para^aph  (c),  introductory  text 

vL  Paragraph  (cXlMi). 

viL  Pangiaph  (c)(lXU). 

viiL  Paragraph  (cX3). 

ix.  Paragraph  (cX4). 

X  Paiagiaph  (cXS). 

b.  Ib  para^aph  (aX3)  and  in  the  heading 
to  paragraph  (c),  by  raaooving  the  wovd 
"coontriaa"  OKh  time  it  appears  and  addi^ 
in  its  place  die  wotd  "regkins". 

|il.3B    [Awiitf'fl 

176.  In  §  96.35.  paragraph  (c)  is 
amoided  by  removing  the  word 
"country"  each  time  it  ^ypears  and 
adding  in  its  place  the  word  "regian". 


177.  In  §96.36.  par^raph  (aXD  and 
paragni^  (aX2}  are  amended  by 
removing  the  word  "country"  each  time 
it  amMers  and  adding  in  its  place  tha 
wora  Tegion  . 


ft8LS7 

178.  Section  96.37  is  amended  as 
foUowK 

a.  In  tha  hnarting  to  the  section,  by 
ramoving  the  wora  "oountriaa"  and  adding 
in  its  place  the  won)  "legiaaa". 

b.  By  raaaoving  die  word  "country"  each 
tiaae  it  appaari  and  adding  in  iu  place  the 
word  "i^km"  in  the  f9Um»ii«  piMae: 

iPaia^aph(c). 

iLPBnpaph(d). 

iiL  Parapaph  (f).  introductacy  taxt 

iv.  Paragraph  (fXl). 

V.  Paragraph  (fX2Xi). 

vLPangraphKXZXii). 

PART  ia»-U8ER  FSS 

179.  The  authority  citatioa  far  part 
130  continues  to  read  as  follows: 


Aalkaiily:  5  U.S.C  5542;  7  U.S.C  1622;  1« 
U.S.C  1306;  21  U.S.C  102-105.  111.  114. 
114a.  134a.  134b.  134c  134d.  134f.  135. 136. 
and  136a;  7  CFR  2.22.  2.30.  and  371.2((0. 

Iiaai    [AmandadI 

180.  Section  130.1  is  amended  by 
removing  ttie  reference  to  "pert  92"  and 
adding  in  its  place  a  reference  to  "part 
93"  in  the  following  places: 

a.  The  definition  of  Feeder  animal. 

b.  The  definition  of  Armto/y  o/MTOtod 
pennoiwnt  impatt-qaaiantine  facility. 

c.  The  definition  of  Zoo  onimo/.  taotnota 
2. 

181.  Section  130.2  is  amended  by 
removing  the  references  to  "part  92" 
and  adding  in  their  place  refiaaences  to 
"part  93"  in  tha  following  placaa: 

a.  IHuagta|A  (a),  footnote  5. 

b.  Paragraph  (a),  in  tha  table,  under  the 
headii^  "Animal  or  bird",  in  die  first  aniry 
nndw  "Biida". 

c  Paragraph  (e). 

182.  In  §  130.3,  paragraph  (aX3)  is 
ameiuled  by  removing  the  references  to 
"92.103.  92.204,  92.304,  92.404.  or 
92.504"  and  adding  in  their  place 
rafsrences  to  "93.103. 03.204. 93.304. 
93.404.  or  93.504". 

fiaaiO    [Amawdsdl 

183.  In  S  130.10,  paragraph  (a), 
footnote  7  is  amended  by  removing  the 
refiarence  "part  92"  and  adding  in  its 
place  a  refgnnce  to  "pert  93". 

Done  bi  W^iingtOB.  DC.  diia  22nd  day  of 
October,  1997. 
TanyUMadlBy.       ^ 

Adm/niftRitar,  Aoimo/ ommint  HMikh 

btspacoon  Seivjce. 

(PR  Doc.  97-28473  Pllad  10-23-97;  12:52 

pat] 
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DEPARTMBfT  OF  AGRICULTURE 

AninnI  and  Plant  Health  Inapectton 
Service 

IDoGftelNe.94-106-q 
fW«067»-AAn 

APHIS  Policy  Regarding  Importation  of 
Animals  and  Antonal  Products 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USOA. 
ACTION:  Notice. 

SUMMARY:  The  Animal  and  Plant  Health 
Inspection  Service  is  adopting  a  policy 
that  recognizes  regions,  and  levels  of 
risk  among  those  regions,  with  regaM  to 
the  imp(Mrtation  of  animals  and  animal 
products.  We  are  applying  this  policy  to 
all  species  of  animals  regulated  under 
the  Code  of  Federal  Regulations,  title  9, 
chapter  I,  subchapter  D,  including,  but 
not  limited  to,  ruminants,  swine,  birds, 
poultry,  and  horses.  We  consider  this 
policy  to  be  consistent  with  and  to  meet 
the  requirements  of  international  trade 
agreements  entered  into  by  the  United 
States. 

AnonCBItl.  You  may  submit  comments 
on  this  statranent  of  policy  by  sending 
an  original  and  three  copies  of  your  ' 
comments  to  Docket  No.  94-106-8. 
R^ulatory  Anal]rsis  and  Development. 
PPD.  APHIS,  suite  3C03,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comments 
rafisr  to  Docket  No.  94-106-8. 
Comments  received  may  be  inspected  at 
USDA.  room  1141,  South  Building.  14th 
Street  and  Independence  Avenue  SW.. 
Washington,  EX],  between  8  a.m.  and 
4:30  p.m.,  Monday  thro<:^  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  reading  room. 
FO«  FURTHER  aVORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Chief  Staff  Veterinarian, 
National  Center  for  Import  and  Export, 
VS.  APHIS.  4700  River  Road  Unit  38, 
Riverdale,  MD  20237-1231.  (301)  734- 
8590. 

SUPPiaBfTARY  MFORMATION: 
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In  this  document,  the  Animal  aiul 
Plant  Health  Inspection  Service  (APHIS) 
sets  forth  our  policy  regarding  the 
manner  in  which  we  will  apply  the 
concepts  of  regionalization  and  risk 
analysis  to  regulating  the  importation  of 
animals  and  animal  products  into  the 
United  States.  We  are  applying  this 
policy  to  all  species  of  animals 
regulated  under  the  Code  of  Federal 
R^ulations,  title  9  (9  CFR).  chapter  I, 
subch^ter  D.  including,  but  not  limited 


to,  ruminants,  swine,  birds,  poultry,  and 
ecmines. 

We  have  traditionally  viewed  animal 
disease  distribution  on  a  country-by- 
cotmtiy  basis,  with  the  presence  or 
absence  of  a  particular  disease 
an)rwhere  within  a  country's  burden 
serving  to  establish,  for  regulatory 
purposes,  the  status  of  the  entire 
country  with  regard  to  that  disease.  That 
approach  has  haid  the  effect  of 
establishing  an  all-or-nothing  standard 
of  risk  avoidance  that  precludes  our 
consideration  of  factors  such  as  disease- 
free  zones  or  low  disease  prevalence 
within  a  country  when  establishing 
restrictions  on  the  importation  into  the 
United  States  of  animals  and  animal 
producta.  Consistent  mth  our 
obligations  under  intematioiud  trade 
agreementa,  APHIS  is  altering  ita 
traditional  countiy-based  import 
restrictions  by  recognizing  tlut  there  are 
identifiable  and  measurable  gradations 
in  the  degree  of  disease  risk  presented 
by  imported  animals  and  anhnal 
products,  and  that  these  gradations  ace 
often  tied  more  to  climatological, 
geographical,  and  biological  facton  than 
to  national  political  boundaries. 

To  help  ensure  that  our  standards  for 
regulating  importo  on  a  regional  basis 
and  for  assessing  disease  risk  within 
defined  regions  are  transparent  and 
applied  on  a  consistent  basis,  we  have 
decided  to  issue  this  policy  statement 
setting  forth  the  tactors  we  will  take  into 
account  when  considering  future 
requests  to  export  animals  or  animal 
products  to  the  United  States  from 
distinct  or  definable  regions  that  may 
not  be  national  entities. 

The  CoDG^  of  Regionalization 

Regionalization  (division  of  arees  into 
regions)  is  rooted  in  the  concept  that 
restrictions  on  the  movement  of  wnimnlt 
and  animal  products  for  the  purpose  of 
disease  control  are  biologically  and 
ecologically  most  logical  when  applied 
to  arees  that  are  geographically 
homogenous  witi^  respect  to  disease 
distritnition  and  livestock  health 
infrastructures.  Under  this  concept  of 
regionalization,  regions  may  be 
countries,  parte  of  countries,  or  groups 
of  countries. 

R^onalization  is  used  for: 

•  Localization  and  containment  of 
existing,  exotic,  or  newly  emerging 
diseases. 

•  Recognition  of  distinct,  definabfe 
areas  of  reduced  risk  within  arees  of 
greater  risk. 

•  Providing  a  geographic  basis  for 
sanitary  (animal)  measures  to  reduce  the 
risk  of  disease  introduction  through  the 

movement  of  animaU  and  animal 

producta. 


Contemporary  international 
regionalization  expectations  are 
outlined  in  the  World  Trade 
Organization  (WTO)  Sanitary  and 
Phytosanitary  (SPS)  Agreement  that  was 
authorized  by  the  General  Agreement  on 
Tariffs  and  Trade  (GATT).  The  WTO- 
SPS  Agreement  obliges  member 
countries  to  develop  transparent  SPS 
measures  based  on  sound  scientific 
principles,  risk  assessment,  and  relevant 
international  standards,  and  to  apply 
them  without  discrimination,  mting  the 
principles  of  equivalence  and 
r«donalization. 

The  United  States  has  applied  these 
concepta  for  decades  in  domestic 
programs  for  controlling  brucellosis, 
tuberculosis,  and  pseudorabies.  and  for 
containing  and  eradicating  outtireaks  of 
exotic  diseases  such  as  highly 
pathogenic  avian  influenza.  These 
concepta  have  also  been  used  to 
facilitate  ejqiorte  by  raginnaliying  the 
Uiuted  States  bx  Uuetongue  and  other 
agmts. 

Recent  APHIS  Rnlemald^ 

We  have  already  applied  the  concept 
of  regionalization  of  a  r^on  of  low  risk 
to  the  importation  of  beef  from 
Argentina.  On  Jime  26, 1997,  we 
published  a  final  rule  in  the  Federal 
RagislBr  (62  FR  34385-34394,  Docket 
No.  94-106-5)  allowing  the  importation 
of  fresh,  chilled  or  frozen  beef  from 
Argentina  under  cotain  import 
conditions,  based  on  our  determination 
that  the  unrestricted  importation  of  sudi 
beef  would  present  a  low  risk  of 
introducing  FMD  into  the  United  States. 
We  have  also  applied  the  concept  of 
regionalization  in  several  other  recent 
rulemaking  actions.  For  example,  on 
May  9, 1997,  we  published  in  the 
Federal  Registar  a  final  rule  (62  FR 
25439-25443,  Docket  No.  94-106-«)  to 
allow,  under  certain  conditions,  the 
importation  of  fresh,  chilled  or  frozen 
pork  from  the  State  of  Sonor^J^exico. 
On  June  12,  1997,  we  published  in  the 
Federal  Register  a  proposal  (62  FR 
32051-32053.  Docket  No.  97-002-1)  to 
recognize  all  of  Italy,  except  Sardinia,  as 
an  area  in  which  African  swine  fever 
does  not  exist  Each  of  these  actions  was 
taken  after  we  thoroughly  investigated, 
through  site  visita  and  other  data 
collection,  the  disease  history, 
surveillance  systems,  animal  health 
policies,  and  infrastructure  of  the  arees 
in  question.  This  dociunent  gives  notice 
of  our  intent  to  apply  such  approaches 
to  regionalization  and  risk  analysis  in 
future  rulemaking  actions. 


Regionalization  and  RJak . 

The  principles  of  the  WTO-5PS 
Agreement  are  consistent  with  the 
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regulatory  strategies  adopted  by  many 
natioiial  veterinary  •ervices,  as  they 
have  adapted  to  advances  in  animal 
heelth  teclmology,  progress  in  the 
control  and  eradication  of  mafor  animal 
plagues,  woridwfide  privatization  of 
regulatory  responsibilities,  changing 
national  boundaries,  Cormation  of 
trading  blocks,  and  movement  toward 
more  transparent  governmental 

In  response  to  these  changes,  APHIS 
is  adopting  a  policy  of  evaluating 
haxaros  presented  by  proposed  animal 
and  animal  product  impcnrtations  based 
on  the  diseese  risk  associated  with  the 
region  from  which  they  are  a:qM»ted, 
raUier  than  on  "diseese-free"  or  "not- 
diseese-free"  statuses  determined  on  a 
country-by-country  basis.  APHIS  will 
analyze  the  diseese  risk  involved  and 
fisshion  appropriate  import 
requirements  over  a  wide  range  of 
variables.  Thus,  tills  policy  approach 
will  encompess  the  concepts  of 
ra^onalization  and  risk  assessment 

Risk  assessment  consists  of 
idoatifying  risk  factors  and  evaluating 
their  seriousness.  The  concept  of 
aasnsiring  risk  has  underpinnad 
regulatory  dedaion-maUng  in  numerous 
sectors  fat  some  time.  There  aie  numy 
risk  assessment  techniques.  Saeae  are 
very  simple  and  others  are  extremdy 
complex.  APHIS  has  develtqwd 
guidelines  it  has  used  and  will  use  in 
the  future  in  a/isoaaing  the  risk  of 
diiMwtfr  introduction  from  the 
uniestricted  importation  of  animals  and 
animal  products  from  specified  regions, 
and  In  determining  which  conditions  of 
importation  will  reduce  any  disweaw  risk 
to  a  negligible  leveL  These  guidelines 
are  discuaeed  below. 

nafleitiow  of  "KegieB'' 

With  only  minor  exceptions,  the 
regulations  in  9  CFR.  chapter  I, 
subchapter  D,  are  currmitly  besed  on  the 
itisneiio  status  of  entire  countries.  This 
document  gives  notice  of  APHIS's 
policy  to  consider,  for  purposes  of  the 
importation  of  animals  and  animal 
IHoducts,  the  disaeae  status  of  regions. 
APHIS  considers  a  region  to  be  any 
defined  geographic  luid  area 
identifiwle  by  geological,  political,  or 
surveyed  boundaries.  A  region  may 
OHiaist  of  any  of  the  following: 

•  A  national  mtity  (country); 

•  Partof  a  national  entity  (cone, 
county,  depertment,  munidpelity, 
parish.  Province,  State,  etch 

•  Parts  of  several  national  antitks 
combined  into  an  area:  or 

•  A  group  of  national  entities 
(countries)  combined  into  a  single  area. 

It  is  important  to  note  that  a  region 
1  be  a  national  ootity.  Consistent  with 


this  concept,  we  are  continuing  to  apply 
on  a  coun^-by-country  basis  the 
importation  requirements  currenUy  set 
forth  in  9  CFR,  chapter  I,  subchapter  D, 
for  couintries  listed  as  being  afiected  or 
not  afEscted  with  specific  diseeses.  We 
will  continue  to  apply  the  ciirrent 
imp<»tation  requirements  to  these 
countries  until  we  receive  a  request  to 
"regionalize"  a  country  into  regions,  or 
to  "regiiMialize"  a  group  of  countries 
into  a  region,  or  both.  Once  a  requeat  is 
made,  we  will  evaluate  the  request  and 
its  supporting  documentation  to 
determine  if  the  requested  action  is 
scientifically  supportable,  and  solicit 
public  comment  on  the  request  and  its 
supporting  data. 


In  reelity.  **free"  is  not  the  same  as 
"risk-free,"  and  a  "not-free"  designation 
does  not  oisure  that  all  regions  so 
considered  pose  an  identioi  risk.  Under 
the  current  regulations  in  9  CFR. 
chaptOT  I,  subchapter  D,  unrestricted 
imports  (i.e.,  importations  sut^ect  to  no 
import  conditions)  from  countries 
classified  as  "free"  of  a  certain  diaeese 
can  present  difEsient  levels  of  risk. 
Current  $§94.11  and  94.13  address  tiiia 
risk  l^  imposing  restrictions  on  the 
importation  of  meet  from  countries  that 
are  "free"  of  certain  diseeses,  but  that 
present  a  higher  diseese  risk  due  to 
importation  practices  of  these  countries 
or  the  geographical  proximity  to 
countries  with  a  higgler  diseese  riak.  We 
conaider  the  countries  listed  in  §§  94.11 
and  94.13  to  be  "modified-free" 
countriea. 

Levela  of  risk  exist  upon  a  otmtinuum. 
The  extremes  of  this  continuum  can  be 
exemplified  by  the  risk  statuses  of 
countries  set  forth  in  the  current 
legulatims.  For  instance,  $94.1  of  the 
current  regulations  lists  countries 
considered  to  be  free  of  rinderpest  and 
foot-and-mouth  diaeese  (FMD).  The  two 
diseeses  are  considered  to  exist  in  all 
countries  not  included  on  the  "free" 
list.  Under  APHIS  policy,  conditions  hu 
"freedom"  from  diseese  under  the 
current  regulations  include  the 
requirement  that  vacciiuition  for  the 
dieeese  not  be  carried  out  in  the  coiuitry 
in  question.  Thus,  certain  countriea 
mi^t  not  be  included  (m  the  "free"  list, 
even  though  they  have  reported  no  case 
of  the  ditease  for  several  year*,  because 
they  continue  to  veccinate  for  the 
diaeese.  At  the  other  end  of  the 
spectnun  are  countries  where  rinderpest 
or  FMD  is  known  to  exist  Under  the 
current  regulations,  all  countries  listed 
as  those  in  which  the  diseeses  are 
considered  to  exist  are  treated  as  if  the 
diseeses  exist  throughout  those 


coimtries  at  a  uniformly  high 
prevalence. 

The  import  conditions  applied  under 
the  current  regulations  for  animals  and 
their  products  reflect  the  extremes  of 
"free"  as  currentiy  understood  and  "not 
free."  (te  the  one  hand,  countries 
considered  free  of  FMD  and  rinderpest 
may  in  most  cases  export  animals  to  the 
United  States  with  only  a  certificate  of 
the  animal's  origin  and  health  (subject 
to  general  inspection  and  quarantine  at 
the  U.S.  port  of  arrival).  At  the  other 
extreme,  animals  from  countries  where 
the  diseeses  are  considered  to  exist  may 
not  he  imported  into  the  United  States, 
unless  they  have  undergone  pre- 
embarkation  quarantine  and  testing  in 
the  country  of  origin  and  are  imported 
through  the  high-seciuity  Harry  S 
Truman  Animal  Impart  Center. 

As  noted  above,  until  otherwise 
requested  by  foreign  regions  and 
approved  by  APHIS,  we  will  continue  to 
operete  imder  the  system  of  "free." 
"not-free."  and  "modified-free"  on  a 
country-by-country  basis  for  those 
countries  currentiy  so  listed  in  9  CFR, 
chapter  I,  subchapter  D.  However,  we 
will,  in  the  future,  evaluate  the  riak  of 
importations  and  aeek  to  determine  the 
degree  of  risk  involved  to  ascertain 
where  the  proposed  importation  would 
foil  on  the  risk  continuum.  This  will 
allow  APHIS  to  address  the  degree  of 
risk  involved  in  a  particular  type  of 
importation,  rather  than  trying  to  fit  it 
into  one  of  the  three  categories 
rontainarf  in  the  Current  regulatitms. 

Factmrs  Considered  ia  Assessing  RiA 

Factors  affocting  the  riak  levels  of 
"free"  regions  fte  many  and  can  include 
geographical  proximity  to  areas  where 
the  disisese  exists,  and  importaticm 
precticea  that  increeae  the  risk  that  the 
diseese  might  be  introduced  into  the 
"free"  region.  Similarly,  significant 
difEnenoes  in  risk  can  exist  among 
regions  in  which  a  particular  diseese  is 
known  to  exist  depending  on  the 
prevalence  of  tiie  disease  (the  number  of 
cases  at  a  given  time)  or  the 
infrastructure  in  place  for  identifying, 
containing  or  eradicating  the  diseese. 

In  this  policy  statement,  we  are 
setting  forth  the  factors  we  wiU  consider 
in  determining  the  risk  of  unrestricted 
importations  from  a  re^n.  Broadly, 
thMe  foctors  are  the  following: 

•  The  authority,  organization,  and 
infrastructure  of  the  veterinary  services 
organization  in  the  region. 

•  The  type  and  extent  of  diseese 
surveillance  in  the  region— e.g.,  is  it 
pesaive  and/or  active;  what  is  the 
quantity  and  quality  of  sampling  and 
testing? 

•  IXagnostic  labocshay  cspsbllitiss. 
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•  Disease  status — is  the  diseese  agent 
known  to  exist  in  the  region?  If  "yes," 
at  what  prevaleixs?  If  "no,"  when  was 
the  most  recent  diagnosis? 

•  The  extent  of  an  active  Hi«^^^l 
control  program,  if  any,  if  the  agent  is 
known  to  exist  in  the  region. 

•  The  vaccination  status  of  the  r^on. 
When  was  the  lest  vacciBation?  What  is 
the  extent  of  vaccination  if  it  is 
currentiy  used,  end  what  vaccine  is 
beingused? 

•  Diseese  status  of  adJacmtragicHis. 

•  The  degree  to  which  the  reg^  is 
separated  firom  ragions  of  higher  risk 
throu^  physical  or  other  berriers. 

•  Tne  extent  to  which  movement  of 
animals  and  animal  products  is 
controlled  from  regioiu  of  higher  risk, 
and  the  level  of  biosecimty  regarding 
such  movements. 

•  Livestock  demographics  snd 
marketing  practioes  in  die  r^on. 

•  Poliaes  and  infrastructure  for 
animal  disease  control  in  the  region — 
Le.,  emergency  response  cepadfy. 


In  practice,  regioas  could  have 
numerous  possible  combinations  of  the 
above  factors.  Fat  instance,  me  region 
might  have  a  low  prevalence  of  a 
disease  (the  number  of  cases  at  a  given 
time),  but  have  loosely  restricted 
borders  with  adjacent  regions  where  the 
diseese  is  present  Another  region  might 
have  titter  border  controls  but  a  higher 
incidence  of  the  disease  (the  number  of 
new  esses  over  a  given  praiod  of  time). 
Two  ragions  with  identical  histories  of 
diseese  incidence  and  disease 
prevalmce  might  differ  in  that 
vaccination  continues  in  one  region,  but 
not  in  the  other.  Two  ragions  might 
theoretically  share  all  risk 
characteristics,  including  ad)aceni:y  to  a 
r^on  where  a  diaoase  of  concern  is 
knovm  to  exist  However,  in  one  case, 
the  diseese  in  the  afiected  neighboring 
region  might  exist  close  to  the  border.  In 
the  other,  it  might  exist  two  time  zones 
away,  if  the  neighbor  is  a  large  country 
that  has  not  yet  requested  to  be 
subdivided  into  r^ons.  Tills  one 
variable  could  afibct  the  actual  risk  level 
between  the  two  regions,  and  could 
potentially  support  two  different  sets  of 
conditions  necessary  to  reduce  the  risk 
of  the  importation  of  animals  and 
animal  products  to  a  negligible  level 
Ther^ore,  although  each  of  the  factors 
we  will  consider  are  accepted  on  an 
international  level  as  potentially 
afEscting  the  flisease  risk  in  a  region,  the 
weight  each  of  the  factors  will  be  givoi 
will  depend  on  the  individual 
circumstances  of  the  region. 

Because  of  the  number  of  potential 
variables  and  the  vast  nmnhiir  of 


possible  combinations  at  those  variaUas 
in  assessing  the  risk  of  unrestricted 

importation  of  animnU  and  ■nimal 

products  from  a  region,  the  precise 
combination  of  measures  necessary  to 
reduce  the  risk  of  diseese  introduction 
to  a  ne^i^ble  level  may  vary  from 
region  to  region  depending  on  the 
conmiodities  to  be  imported  and  the 
diseeses  of  concern. 

Recognizing  these  potential  variables, 
we  nonetheless  consider  it  useful  to 
provide  benchmarics  or  "targets"  of 
general  risk  characterization,  by 
dividing  the  continuum  of  risk  into  five 
geiMral  categories,  bssed  on  the  risk 
factors  described  shove.  These 
benchmark  risk  cstegories  sre: 

•  Negligible  risk: 

•  Sli^risk: 

•  Lowrisk; 

•  Idodeiate  risk; 

•  KghrisL 

In  orwr  to  determine  the  risk  cstagory 
of  s  region,  we  must  have  at  be  siqiplied 
with  sufBcient  information  to  evaluate 
the  region's  level  of  risL  Any  region  fat 
which  sufBdent  data  is  not  svailahle  to 
make  such  an  evaluation  would  be 
considered  to  be  high  risk  until 
information  beceme  available  to  support 
ma  alternative  detaiminatian. 

As  noted  above,  thoe  are  factors  thst 
we  always  look  at  in  determining  the 
level  of  risk  that  uiueatricted 
importations  from  a  region  wrould 
present  (veterinary  infrastructure, 
diseese  status,  diseese  status  of  ad)acent 
r^ons,  vaccination  status,  etc).  We 
have  weighed  these  factors  in  our 
determination  of  a  country's  rfiiHwise 
status  und»  the  current  regulations,  and 
will  continue  to  do  so  in  tlM  foture.  The 
diffarence  between  the  current 
regulations  and  the  policy  we  are 
adopting  is  that  in  the  future,  our 
consideration  of  these  factors  will  not 
always  result  in  one  of  the  three  current 
classifications  of  "free"  "not  free,"  or 
"modified  b^e."  In  theory,  and  likely  in 
practice,  regions  where  an  animal 
disease  is  not  known  to  exist  may 
present  diffnent  levels  of  risk,  and 
regions  where  an  animal  diseese  is 
known  to  exist  may  likewise  present 
difiarent  levels  of  risk.  We  will  establish 
import  conditions  appropriate  to  each  of 
the  r^ons  in  a  transparent,  sdentific 
manner,  subject  to  public  review  and 
comment,  as  discussed  below.  A  r^on 
will  be  able,  however,  to  determine  how 
we  wrill  generally  view  iu  animal 
diseese  risk,  according  to  die  following 
factors  and  scenarios. 

1.  Negligible  Risk.  A  region  in  ediich 
all  of  the  following  factors  are  prasent 
would  generally  be  considered  a  region 
of  negUgibie  risk  for  a  restricted  diioese 


•  The  restricted  agent  has  iu>t  boon 
diagnosed  within  the  region  for  a  period 
of  time  appropriate  for  that  agent  This 
period  of  time  will  depend  on  the 
diaeese  in  question,  but  can  range  from 
1  year  for  a  diseese  such  as  FMD,  to  a 
longer  period  of  time  for  diwwses  with 
long  incubetion  times,  such  as 
spongiform  encephalopathies  and 
myoxMCterial  diseases. 

•  The  restricted  agent  is  ru>t  known  to 
exist  within  any  adjacent  defined 
region. 

•  Vaocinaticm  far  die  restricted  i^ent 
has  bem  prohibited  within  the  region 
for  s  period  of  time  appropriate  to  the  . 
disease  in  question  (exceptions  may  be 
made  fat  certain  diseeses  such  as  vector- 
ttensirtitted  diseeses.  or  for  animals 
spedficaUy  vaccinated  to  meet  impart 
lequirements  of  other  regions,  and  so^ 
vanrination  would  not  Increese  the  risk 
of  importing  the  rsstricted  sgsnt  into  the 
United  States). 

•  Any  ac^acant  regions  of  slight  risk 
or  low  risk  far  ths  rsstricted  ^mt  are 
separated  by  natural  or  man-made 
physical  barriers  or  protected  bordsas, 
or  other  movement  controls  snd  othar 
meesures  and  restrictions  that  are 
equivalent  to  thoee  imposed  in  the 
United  Statss  far  simifar  disswes 
subject  to  domestic  control  programs. 

•  All  border  sccess  points  from 
ac^aoent  regions  of  sli^t  riak  or  low  risk 
fat  die  restricted  agent  are  controUed  to 
prevent  movement  of  susceptible 
animals  or  animal  products  from  the 
adjacent  regions  except  under 
conditions  that  achieve  the  seme  levd 
of  bioeecurity  aa  required  for 
importations  from  such  regions  of 
graater  risk  into  the  UniteoStates. 

•  MovMnwnt  nf  aninuil»  otiH  animaj 

products  into  the  region  from  regions  of 
greeter  than  negligible  risk  far  the 
rastrictsd  sgmt  is  dcme  only  under 
omditions  that  achieve  the  same  level 
of  bioeecurity  as  required  for 
importations  from  such  regions  of 
greater  risk  into  the  United  States. 

•  The  region  maintaina  uj  adequate 
passive  surveilknoe  s]rstem  with  die 
demonstxated  capriiility  of  delactii^ 
restricted  sgents  in  a  timely  *»«^if"« 

•  The  region  nmintaiina  policies  and 
infrastructure  to  respond  to  sny 
occuzreiKes  of  a  restricted  agent 

2.  Slight  Risk.  In  general,  a  particalBr 
diseese  agent  would  not  be  known  to 
exist  in  a  region  of  slight  risk,  but 
adjacency  to  or  extensive  trsde  with 
regions  of  higher  risk  levels  would 
creete  a  greeter  risk  <rf  disease  eaqwsure 
than  exists  in  a  r^on  of  negligible  riak. 
A  region  in  which  all  of  the  fallowing 
factors  are  preaent  would  be  considerad 
s  region  of  si!^f  risk  for  a  restricted 
disness  agent 
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•  The  rastrictad  agent  has  not  been 
known  to  exist  in  the  region  for  a  period 
of  time  appropriate  for  that  a^ent 

•  Vacdnation  for  the  restricted  agent 
is  prohibited  within  the  region 
(exceptions  may  be  made  for  certain 
restricted  agents  such  as  vector^ 
transmitted  diseases,  or  for  animals 
specifically  vaccinated  to  meet  import 
requirements  of  other  regions,  and  such 
vaccination  would  not  increase  the  risk 
of  importing  restricted  agents  into  the 
United  States). 

•  Any  animals  previously  vaccinated 
against  the  disease  have  been 
slaughtered  or  moved  out  of  the  region. 
or  are  under  provisional  quarantine 
(exceptions  may  be  made  for  certain 
restricted  agents  such  as  vector- 
transmitted  diseases,  or  for  animals 
specifically  vaccinated  to  meet  import 
requirements  of  other  regions,  and  such 
vaccination  would  not  increase  the  risk 
of  importing  restricted  agents  into  the 
United  States). 

•  Any  adjacent  regions  of  greater  than 
sli^t  risk  fbr  the  restricted  agent  ve 
separated  by  natural  or  man-made 
physical  bwriers  or  protected  borders, 
or  other  movement  controls  and  other 
measures  that  are  equivalent  to  those 
employed  in  the  United  States  for 
similar  disnases  subfect  to  domestic 
cmtrol  oroaams. 

•  All  Doraer  access  points  from 
regions  of  greater  than  slight  risk  for  the 
restricted  agent  are  strictly  controlled  to 
prevent  movement  of  susceptible 
animals  or  animal  products  from  the 
adjacent  regions,  except  und^ 
conditions  that  achieve  the  same  level 
of  bioseciirity  as  required  for 
importations  from  such  regions  of 
greater  risk  into  the  United  States. 

•  Movement  of  wnimaU  and  animal 

products  into  the  region  from  regions  of 
greater  than  slight  risk  for  the  restricted 
agent  is  done  only  under  conditions  that 
achieve  the  same  level  of  biosecurity  as 
required  for  importation  from  such 
regions  of  greater  risk  into  the  United 
SUtes. 

•  The  region  m«int«irn»  adequate 
passive  and/or  active  surveillance 
systems  with  the  demonstrated 
capability  of  detecting  restricted  agents 
in  a  timely  fiashion. 

•  The  region  maintains  policies  and 
infrastructure  to  respond  to  any 
occurreiicas  of  a  restricted  agent 

3.  Low  Risk.  A  particular  msease  agent 
would  not  be  known  to  exist  in  a  region 
of  low  risk,  but  continued  vaccination 
would  create  concerns  about  residual 
infection  and/or  masking  of  the  agenL  A 
region  in  which  all  of  the  following 
factors  are  present  would  be  considered 
a  region  of  low  litk  for  a  restricted 
disease  agenL 


•  The  restricted  agmt  has  not  been 
diagnosed  within  the  region  diuing  the 
past  jrear,  except  for  diseases  with  long 
incubation  periods  such  as  spongiform 
encephalopathies  and  mycobacterial 
diseases,  and  the  prevalence  of  the 
restricted  agent  has  been  low  over  a 
period  of  time  appropriate  to  the  diseese 
in  question. 

•  Vaccination  for  the  restricted  agent 
is  prohibited  within  the  region  or  is 
liinited  to  those  herds  that  are  at  greatest 
risk  of  exposure  from  animals  bmn 
regions  of  higher  risk  levels  (exceptions 
may  be  made  for  certain  diseases  such 
as  vector-transmitted  diseases,  or  for 
animals  specifically  vaccinated  to  meet 
import  requirements  of  other  regions, 
and  such  vaccination  would  not 
increase  the  risk  of  importing  restricted 
agents  into  the  United  States). 

•  Any  adjacent  regions  of  greatw  risk 
for  the  restricted  agent  are  separated  by 
natural  or  man-made  physical  barriers, 
or  protected  borders,  or  other  movement 
controls  and  other  measures  that  are 
equivalent  to  those  employed  in  the 
United  States  for  similar  diseases 
subject  to  domestic  control  programs. 

•  All  border  access  points  from 
adjacent  regions  of  greater  risk  for  the 
restricted  agent  are  controlled  to  prevent 
movement  of  susceptible  animals  or 
animal  products  from  the  adjacent 
regions  except  under  conditions  that 
achieve  the  same  level  of  biosecurity  as 
required  for  importations  from  such 
r^ons  of  greater  risk  into  the  United 
States. 

•  Movement  of  animals  and  animal 
products  into  the  region  from  regions  of 
greater  risk  for  the  restricted  agent  is 
done  only  under  conditions  that  achieve 
the  same  level  of  biosecurity  as  required 
for  importation  from  regions  of  greater 
risk  into  the  United  States. 

•  The  region  maintaina  adequate 
passive  and  active  surveillance  systems 
with  the  demonstrated  capability  of 
detecting  restricted  agents  in  a  timely 
feshion. 

•  The  region  maintains  policies  and 
infrBstructiire  to  respond  to  any 
occiurences  of  the  restricted  agent 

4.  Moderate  Risk.  A  particuur  disease 
agent  would  be  known  to  exist  in  a 
region  of  moderate  risk,  but  at  a  low 
level.  A  region  in  which  all  of  the 
following  factors  are  present  would  be 
considered  a  region  of  moderate  risk  for 
a  restricted  disease  agrat 

•  The  restricted  agent  has  been 
diagnosed  within  the  region  during  the 
past  year,  or  within  a  longer  period  of 
time  for  diseases  with  long  incubation 
periods  such  as  spongiform 
encephalopathies  and  mycobacterial 
disease,  but  the  prevalence  of  the 
restricted  agent  has  been  low  for  a 


period  of  time  appropriate  fbr  the 
disease  agent 

•  An  active  control  program  with  a 
goal  of  eradicatfon  for  the  restricted 
agent  is  in  operation  in  the  region. 

•  Vaccination  for  the  restricted  agent 
is  curranUy  limited  to  those  herds  at 
greatest  risk  of  infection  (exceptions 
may  be  made  for  certain  diseases,  such 
as  vector-transmitted  diseases,  or  for 
animals  specifically  vaccinated  to  meet 
import  requirements  of  other  regions, 
and  such  vaccination  would  not 
increase  the  risk  of  importing  restricted 
agents  into  the  United  States). 

•  Any  adjacent  r^ons  of  greater  risk 
are  separated  by  natural  or  man-made 
physical  barriers  or  protected  borders, 
or  other  movement  controls  and 
measures  equivalent  to  those  employed 
in  the  United  States  for  similar  diseases 
subject  to  domestic  control  programs. 

•  All  border  access  points  from, 
adjacent  regions  of  greater  risk  for  die 
restricted  agent  are  strictiy  controlled  to 
prevent  movement  of  susceptible 
animals  or  animal  products  from  the 
adjacent  regions  except  under 
conditions  that  achieve  the  same  level 
of  biosecurity  as  required  bx 
importation  from  such  regions  of  greater 
risk  into  the  United  States. 

•  Movement  of  animals  and  animal 
products  into  tlu^r^on  from  regions  of 
greater  risk  is  done  only  under 
conditions  that  achieve  the  same  level 
of  biosecurity  as  required  for 
importation  from  regions  of  greater  risk 
into  the  United  States. 

•  The  region  maintains  adequate 
passive  and  active  surveillance  systems 
with  the  demonstrated  capability  of 
detecting  restricted  agents  in  a  timely 
fashion. 

•  The  region  maintains  policies  and 
infrastructure  to  eliminate  any 
outbreaks  of  the  restricted  agent  that 
may  occur. 

5.  High  Risk.  A  disease  agent  would 
be  known  to  exist  in  a  region  of  high 
risk,  possibly  at  a  high  level.  A  region 
in  which  the  following  factors  are 
present  would  be  considered  a  region  of 
high  risk  for  a  restricted  disease  agent 

•  The  restricted  agent  has  been 
diagnosed  within  the  region  within  the 
p>ast  year,  or  within  a  longer  period  of 
time  for  diseases  with  long  incubation 
periods  such  as  spongiform 
encephalopathies  and  mycobacterial 
disease,  and  the  prevalence  of  the 
disease  agent  in  the  time  period 
appropriate  to  the  disease  agent  exceeds 
that  of  a  moderate-risk  region. 

•  A  control  program  for  restricted 
agents  may  be  in  operation  in  the  r^on 
but  does  not  meet  the  minimum 
standards  fbr  a  region  of  moderate  risk. 
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•  Vaccination  for  the  restricted  agent 
may  vary  from  herd  to  herd. 

•  Movement  of  animals  and  animal 
products  into  the  region  may  not  be 
adequately  controlled  from  regions  of 
moderate  risk  or  high  risk  for  the 
restricted  agent 

•  The  region  does  not  maintain  a 
passive  and  active  surveillance  system 
for  the  restricted  agent  at  a  level  that 
meets  standards  for  a  region  of  moderate 
risk. 

•  The  region  may  or  may  not 
maintain  policies  and  infrastructure  to 
effectively  control  and  restrict  spread  of 
any  oudneaks  of  the  restricted  agent  that 
may  occur. 

It  should  be  noted  that  of  the  five 
general  categories  of  risk  set  forth  above, 
the  categories  referred  to  as  "negligible 
risk,"  "slight  risk."  and  "high  risk" 
correspond  to  risk  classifications  as  set 
forth  in  the  current  regulations. 
"Negligible  risk"  is  comparable  to  our 
current  free-without-restrictions  status. 
"Slight  risk"  is  comparable  to  our 
current  modified-freia  status,  applied  to 
those  countries  where  a  disease  is  not 
known  to  exist  but  which,  because  of 
their  proximity  to  countries  where  the 
disease  exists  or  because  of  their 
importation  practices,  are  considered  to 
present  more  than  a  negligible  risk  of 
unrestricted  importatiini  of  meat 
inodttcts.  "High  risk"  is  comparable  to 
those  coimtries  where  a  disease  is 
known  to  exist  To  these  three  ciurrent 
classifications,  the  factors  described 
above  add  the  categories  of  "low  risk" 
(to  address  regions  that  have  reported 
no  cases  of  disease  over  a  specified 
period  of  time  but  that  still  vaccinate  for 
the  disease)  and  "moderate  risk"  (to 
address  those  regions  where  a  disease 
may  exist  on  a  l^ted  basis,  but  where 
it  is  adequately  controlled  and 
contained).  Examples  of  regions  that 
would  fell  under  one  of  these  two 
additional  characterizations,  along  with 
an  example  of  a  high  risk  region,  are  as 
follows. 

Example  1:  A  Region  Considered  To 
Present  a  Law  Risk  ofFMD  Introduction 
Through  Unrestricted  Importatioa 

The  example  of  a  region  characterized 
as  presenting  a  low  risk  for  FMD  is  one 
that  we  recently  applied  with  regard  to 
the  importation  of  beef  from  Aiyntina 
Because  the  last  outbreak  of  FMD 
occuned  in  Argentina  in  1994,  we 
considered  the  disease  risk  in  Argentina 
to  be  low,  although  higher  than  in  other 
coimtries  in  wdiich  the  disease  has  not 
occurred,  due  to  the  following  factors: 

(1)  Vaccinations  for  FMDsSll 
continue  in  Argentina; 

(2)  Aigentiiu  supplements  its  national 
meat  supply  by  importing  fredi,  chilled 


and  frozen  meat  of  rumiimts  and  swine 
from  countries  where  some  prevalence 
of  FMD  occurs;  and 

(3)  Argentina  shares  land  borders  with 
Brazil  and  Bolivia,  fbr  which  we  do  not 
have  enough  information  to  establish  a 
disease  risk  characterization  for  FMD. 

For  these  reasons,  we  established 
import  conditions  on  the  importation  of 
beef  from  Argentina  that  do  not  apply  to 
other  countries  in  which  FMD  is  not 
known  to  occur.  These  conditions  are 
discussed  below  imder  the  heading 
"Examples  of  Import  Conditions. " 

Example  2:  A  Region  Considered  to 
Pneent  a  Moderate  Risk  of  FMD 
Introduction  Throu^  Unrestricted 
Importation 

bi  this  example.  Region  X  has  had  an 
oudireak  of  FMD  in  the  past  year,  but 
the  prevalence  of  the  disease  in  recent 
years  has  been  low.  Region  X  borders  a 
region  where  FMD  is  Imown  to  exist 
However,  Region  X  has  in  place 
adequate  passive  and  active  stuveillance 
systems  for  detection  and  reporting  of 
the  disease.  Further,  Region  X  has  in 
place  an  active  control  program  with  the 
goal  of  eradication  of  FMD.  Vaccination 
for  FMD  is  currently  limited  to  those 
herds  at  greatest  risk  of  infection. 
Region  X  maintains  policies  and 
infrastructure  to  eliminate  any 
outbreaks  of  the  restricted  agent  that 
mmr  occur. 

Compare  Rogiaa  X  to  Region  Y.  which 
is: 

Example  3:  A  Region  Considered  To 
Present  a  Hi^  Risk  of  FMD  Introduction 
Throu^  Unrestricted  Importation 

Region  Y  is  idoitical  to  Region  Xin 
every  way  except  two.  First,  it  does  not 
have  an  active  control  program  with  the 
goal  of  eradication  of  FMD.  Second,  it 
has  in  place  policies  only  to  restrict, 
rather  than  eliminate,  outbreaks  of  FMD. 

We  would  consider  Region  X  to 
present  a  moderate  risk  of  the 
introduction  of  FMD  through      • 
unrestricted  importation.  We  would 
consider  Region  Y  to  present  a  high  risk. 

LaqMwt  Conditions  Ba^ed  on  Riak 

The  risk  charactraizations  described 
above  are  guidelines  fbr  the  use  of 
regions  seddng  to  export  animals  or 
their  products  to  the  United  States,  and 
to  provide  guidance  as  to  the  factors  we 
consider  in  deciding  where  a  particular 
le^on  falls  on  the  disease  risk 
continuum.  The  risk  characterizations 
themselves  do  not  determine  whether 
an  animal  or  its  products  may  be  safely 
imported  into  the  United  States,  nor  do 
they  dictate  the  precise  import 
conditions  that  would  be  appropriate  to 
the  importation  of  a  particular 


commodity.  But  they  do  provide  an 
indication  as  to  the  severity  of  the 
disease  risk  and  the  necessary 
restrictions  that  we  would  apply  to 
importations  to  reduce  the  disease  risk 
to  a  negligible  level. 

The  actual  decision  whether  to  allow 
importations,  and  under  what 
conditions,  would  be  based  on  the 
outcome  of  a  risk  analysis  conducted  on 
a  particular  commodity  from  a 
particular  region.  In  accordance  with 
the  WTO-SPS  Agreement  we  recognize 
that  different  import  conditions  might 
achieve  equivalent  results  in  reducing 
disease  risk.  However,  the  final 
determination  of  which  import 
conditions  to  impoee,  and  v^ietber 
difiarent  sets  of  conditions  are 
equivalant  will  rest  with  APHIS.  The 
WTO-SPS  Agreement  principles  require 
that  SPS  measures  be  equitably  applied, 
scientifically  sound,  guided  by 
international  standaids,  and 
"transparent"  Signatory  countries  must 
also  recognize  that  equal  levels  of  risk 
mitigation  can  be  achieved  by  appl3ring 
differing  sanitary  measiires 
(equivalence),  based  on  risk-assessments 
applied  on  a  regional  basis. 

In  accordance  with  the  WTO-SPS 
Agreement  principles,  it  will  be  our 
policy  to  establish  appropriate 
conditions  for  the  importation  of 
animals  and  animal  products  based 
either  on  international  standards  or  as 
the  result  of  an  individual  assessmmt  of 
risk  of  the  importation  of  a  particular 
type  of  commodity  from  a  particular 
region.  A  docimient  describing  the 
Agency's  internal  guidelines  fbr  risk 
assessment  is  currently  under 
development  It  will  be  made  available 
electronically  upon  completion.  In 
general,  we  will  process  applications  for 
rwionalization  according  to  the 
following  procedure: 

The  potential  exporting  region  must 
submit  a  request  to  the  APHIS 
Administrator  for  approval  to  export  a 
particular  type  of  anhnal  or  animal 
product  to  the  United  States.  Along  with 
the  request,  the  region  must  provide 
information  addressing  the  areas 
described  above  in  this  notice,  under 
the  heeding  "Factors  Considered  in 
Assessing  Risk."  This  information  will 
be  made  available  to  the  public  prior  to 
our  initiating  any  rulemaking  action  on 
the  request  Additional  information  may 
be  requested  from  the  exporting  region 
depending  upon  the  specific  commodity 
and  the  risk  being  evaluated. 

Once  we  have  received  from  a 
potential  exporting  region  the 
information  necessary  to  conduct  a  risk 
assessment,  and  have  evaluated  the  risk, 
we  will  make  a  detarminaticm  wliether 
an  import  can  be  safely  allowed  and 


56032 


Register  /  VoL  62,  No.  208  /  Tuesday.  October  28,  1907  J  Noticee 


under  what  conditions.  If  we  believe  the 
importation  can  be  safely  allowed,  we 
will  propose  in  the  Fedcaral  Ragietar  to 
allow  such  importations,  and  under 
what  conditions,  along  with  a 
discussion  of  how  we  reached  that 
decision.  We  will  then  provide  a  period 
of  time  during  which  the  public  may 
comment  on  our  proposal.  We  will  find 
most  useful  those  comments  that 
support  their  position  with  verifiable 
data  or  scientific  information.  During 
the  comment  period,  the  public  will 
have  access,  both  in  hard  copy  and 
electronically,  to  the  information  upon 
which  we  based  our  risk  analysis,  as 
well  as  to  our  methodology  in 
conducting  the  analysis.  Ctece  we  have 
reviewed  all  comments  received,  we 
will  make  a  final  decision  on  what 
conditions  will  be  necessary  to  allow 
the  importation  in  question,  and  will 
publish  that  decisicm  in  the  Fadanl 


Although  the  import  conditions 
applied  in  each  situation  may  vary 
according  to  the  r^on,  the  disease,  and 
the  commodity  involved,  we  anticipate. 
based  on  our  experience  enforcing  the 
current  regulations,  that  similar  levels  of 
risk  will  require  similar  conditions  of 
importation.  We  have  adopted,  and  have 
been  applying  for  decades,  a  body  of 
risk  mitigation  measures  that  will  likely 
be  used  in  some  combination  for  each 
importation.  These  can  include 
measures  ranging  from  something  as 
simple  as  a  certificate  of  origin,  to  the 
requirement  that  iinim«l.«i  intended  for 
importation  from  regions  of  high  risk  be 
quarantined  at  APHIS'S  high-security 
Harry  S  Truman  Animal  Import  Center, 
to  outright  prohibition  of  an 
importation. 

The  broad  risk  management  options 
available  Cor  application,  either 
individually  or  in  combination,  to 
■nimaU  cv  their  products  are: 

•  Certificate  of  origin  of  animals  and 
animal  products. 

•  Tests  and  inspection  of  imported 
■ninuiU  or  products. 

•  Tests  and  inspectioos  of  herds  or 
premises  of  origin. 

•  Treatment  of  ■nimnU  or  products. 

•  Quarantine  of  imported  animals. 

•  Restricted  use  or  movement  of 
imported  animals  or  prodticts. 

Not  all  of  the  options  are  appropriate 
for  evecy  «<i— «» agent,  so  different 
strategios  will  be  necessary  for  different 
agents.  Some  of  the  variabilities  of  the 
disease  agents  iixJude: 

•  The  incubation  period. 

•  The  duration  of  carrier  status  in 
animals 

•  The  number  of  potential  host 
spedes  that  may  be  afiactod. 


•  The  survivability  of  the  disease 
agent  outside  the  host  animal. 

•  The  effectiveness  of  available  test 
procedures  to  detect  the  disease  agent 

•  The  eflbctiveness  of  available 
treatment  procedures  to  eliminate  tbe 
disease  agmit  or  its  vector. 

•  The  availability  of  technology  to 
eradicate  the  disease  agent  if  it  were 
introduced. 

•  If  the  disease  agent  were 
introduced,  the  potential  costs  (both 
economic  and  environmental)  to 
eradicate  it.  or  poteitfial  costs  into 
perpetuity  if  the  agent  cannot  be 
eradicated. 

ApplicatJen  of  Import  Conditions 

The  three  examples  we  presented 
earlier  in  this  doamient  of  regions 
characterized  as  either  "low  risk," 
"moderate  risk,"  or  "high  risk"  for  FMD 
can  also  be  used  to  illustrate  the  types 
of  mitigation  measures  we  would 
consider  appropriate  for  a  diaease  stich 
as  FMD,  which  is  a  serious  disease  with 
significant  potential  costs  in  the  event  of 
introduction  and  establishment 
Examples  of  the  types  of  import 
conditions  that  would  be  appropriate 
are  set  out  as  follows.  Please  note, 
however,  that  the  precise  import 
conditions  in  any  specific  case  will 
depend  on  all  of  the  fiKtors  affecting  a 
particular  region. 

Example  1:  Importation  of  Beef  From  a 
Region  Characterixed  as  Low-Risk  for 
FMD 

As  noted  above,  we  recently  made 
final  a  rule  allowing  the  importation  of 
beef  from  Argentina,  which  we 
determined  to  be  a  country  that  would 
present  a  low  risk  of  FMD  introduction 
if  unrestricted  imports  were  aUo%ved 
into  the  United  States.  Because  of  the 
potentially  severe  consequences  of  FMD 
introduction,  we  considered  it  necessary 
to  apply  the  following  import 
conditions  to  any  fresh,  chilled  er 
frozm  beef  imp(»ted  from  Argmtiiie. 
and  to  cured  or  cooked  beef  from 
Argentina  that  does  not  meet  the 
refuirem^ts  of  9.CFR  M.4.  An 
authorized  official  of  Argentina  must 
certify  on  a  meet  inspection  certificate 
that  each  of  the  following  conditions 


(1)  The  meat  is  beaf  that  (siginated  in 
Araentina; 

(2)  The  beef  came  from  bovines  that 
were  moved  diractfy  from  the  premises 
of  origin  to  the  slenghterhouse  without 
any  ctmtact  with  other  animals; 

(3)  Hm  beef  has  not  be«a  in  contact 
with  beef  from  regions  in  which  FMD  is 
considered  to  exist; 

(4)  The  beef  came  from  bovines  that 
originated  from  premises  where  FMD 


and  rinderpest  have  not  been  present 
during  the  lifetime  of  any  of  the  bovines 
slaughtered  for  export  of  beet, 

(5)  The  beef  is  from  bovines  that 
originated  from  premises  on  which 
ruminants  or  swine  have  not  been 
vaccinated  with  modified  or  attenuated 
live  viruses  for  FMD  at  any  time  during 
the  lifetime  of  any  of  the  bovines 
slaughtered  for  ejqxwt  of  beef; 

(6)  The  beef  originated  from  premises 
where  no  bovines  have  been  vaccinated 
for  rinderpest  at  any  time  during  the 
lifetime  of  any  of  the  bovines 
slaughtered  for  export  of  beef; 

(7)  All  bone,  blood  clots,  and 
lymphoid  tissue  have  been  removed 
from  the  bee^  and 

(8)  The  beef  comes  fiom  carcasses  that 
have  been  allowed  to  maturate  at  40  to 
50  *F  (4  to  10  *C)  for  a  minimum  of  36 
hours  after  slaughter,  and  have  reached 
a  pH  of  5.8  or  less  in  the  loin  muscle 

at  the  end  of  the  maturation  period.  Any 
carcass  in  which  the  pH  does  not  reach 
5.8  or  less  may  be  allowed  to  maturate 
an  additional  24  houn  and  be  retested, 
and,  if  the  carcass  still  does  not  reach' 
a  pH  of  5.8  or  less  after  60  hours,  the 
beef  from  the  carcass  may  not  be 
imported  into  the  United  States. 

Example  2.  Importation  of  Beef  From  a 
Region  Characterixed  as  Modaate  Risk 
forFMD 

In  the  examples  or  risk 
characterization  we  provided  earlier  in 
this  docimient,  we  considered  Region  X 
to  be  a  region  of  moderate  risk  for  FMD. 
Although  the  actiial  conditions  for  die 
importation  of  beef  fiom  Region  X  might 
be  established  by  means  of  a  risk 
analysis,  based  on  our  experience 
enforcing  the  regulations,  it  is  likely  that 
the  conditions  would  be  similar  to  tiiose 
for  a  low  risk  region,  with  the  following 
di&rences  due  to  the  existence  of  FMD 
in  the  region  and  the  resulting  higher 
risk: 

1.  The  beef  would  have  to  come  from 
bovines  that  originated  from  premises 
where  FMD  or  rinderpest  has  not  been 
diagnosed  within  15  statute  miles  (25 
kilometafs)  wiAin  the  previous  12 
months;  and 

2.  The  beef  would  have  to  be  held  si. 
no  more  than  40  *F  (4  *C)  for  a 
minimum  of  14  days  before  export, 
during  which  time  the  premises  of 
origin  of  all  animaU  from  which  the 
beef  in  the  shipment  came  would  have 
to  remain  free  of  FMD  and  rinderpest 

Example  3:  Importation  of  Beef  From  a 
Region  Characterixed  as  fBgh  Risk  for 
FMD. 

The  importation  of  fresh,  chilled  or 
froaen  beef  would  be  prohibited  froei  a 
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region  dkazacteiized  as  presenting  a 
h%h  risk  far  FMD. 


The  current  r^ulations  specificaUy  ' 
address  a  number  of  diseases  subject  to 
import  regulations,  either  because  they 
■re  not  known  to  exist  in  the  United 
States  or  because  they  are  sub|ect  to 
Federal  or  cooperative  Federal/State 
control  or  eradication  programs  in  die 
United  States.  We  will  continue  to 
regulate  the  importation  of  animAlf  and 
their  producta  with  regild  to  theee 
diseases.  Additionally,  it  will  be  our 
policy  to  consider  the  risk  presented  by 
certain  diseeses  not  cunendy 
qtedfically  listed  in  9  CFR  wbn 
detennining  whether  to  aUow  an 
importation  md  under  what  oonditioiu. 

With  regard  to  nmiinanto  and  swine, 
the  diseeses  we  are  specifically  naming 
here  have,  in  many  cases,  been  of 
concem  even  under  the  current 
regulations,  but  have  not  posed  a 
significant  jnactical  risk  because  the 
countries  in  which  they  exist  have  also 
been  countries  in  which  rinderpest  or 
FMD  exista.  Aoctvdingly,  such 
importations  ware  prohibited.  The 
current  regulations  ban  the  importation 
into  the  United  States  of  most  animals 
and  animal  producta  from  countries  in 
vdiich  rindrapest  or  FNiff)  exists.  In 

those  cases  ivhere  »nimala  or  anfanal 

(Hoducto  are  allowed  to  be  imported 
from  theae  countries,  they  most  meet 
stringent  quarantine  or  processing, 
requirements.  These  prohibitions  and 
saCoguards  effectively  hen  many  imimala 
and  producta  <*fw;twi  with  other 


However,  seven]  fstbom  now  make  it 
necessary  to  consider  specific  regulatory 
restrictions  for  certain  f^i^tmnmt  not 
currenUy  addressed  in  the  regulations. 
The  first  factor  is  the  policy  we  are 
adopting  of  providing  for 
regionalixation  and  for  various  lev^  of 
characterization  of  ditnaim  risk.  For 
example,  unlike  under  the  current 
regulations,  tiie  fact  that  FMD  exista  in 
one  region  ai  a  country  m^  not 
significandy  restrict  the  importation  of 
animals  and  anini^^j  producta  frtHn 
another  region  of  the  same  country,  if 
the  twro  regions  are  so  separated  and 
monitored  that  the  risk  of  the  disease 
being  transfiBrred  from  one  region  to  the 
odker  u  negligible.  This  is  a  departnre 
from  the  current  ragulaticms,  in  which 
FMD  in  any  part  of  a  country 
determines  the  FMD  status  of  the  entire 
country. 


The  second  fector  is  the  progress 
many  countries  have  made  in 
eradicating,  or  moving  toward 
eradication  of.  rinderpest  and  FMD  in 
specific  regions.  In  countries  where 
FMD  exista,  an  increasing  number  of 
regions  have  eradicated  or  come  close  to 
eradicating  the  disease.  Therefore, 
under  our  policy  of  regionalization, 
impwt  reatrictions  due  to  FMD  in  one 
pert  of  a  country  can  no  longer  be  relied 
upon  to  guard  against  the  importation  of 
other  anhnal  diMaees  of  concern. 

In  addition  to  FMD  and  rinderpiest 
other  disoese  agento  that  are  specificaUy 
adfbessed  in  currmt  9  CFR  perta  92  and 
94  am:  In  part  94,  African  swine  fever 
virus,  hog  cholera  (also  known  as 
classical  swrine  fafver  virus),  swine 
vesicular  diseese  vims,  exotic 
Newcastie  disease  (END)  virus  (also 
knowm  as  velogoiic  NewcasUe  rtisnesn 
or  WND  virus),  fowl  pest  (also  known 
as  fowl  plague  or  highly  pathogenic 
avian  inJSuenza),  bovine  spongiform 
encephalopathy,  and  salmonella 
mteritidis  phage  fype  4;  in  part  92, 
contagious  pleuropneumonia,  scrapie, 
sum  caused  by  Trypanosoma  evaitsi. 
few  ticks  and  otlmr  ticks,  veaicalar 
stomatitis,  dourine  caused  by 
Trypanosoma  equigenitaUum,  f^axtdmrs 
caused  by  Pseadomonas  maOei,  equine 
piroplasmosis  caused  by  Babeaa  eqai  vt 
B.  cabtdli,  equine  infectious  anemia, 
contagious  equine  metritis  caused  by 
TayiorMa  equigenitahs,  African  hone 
sickness  yinis,  Vemzudan  equine 
encephalitis  virus,  q>iiootic 
lymi^iangitis  caused  by  Kstoplasma 
fardminosum,  and  TaauamuMcmps 
(also  known  as  Toeiiid  coeniuus). 
In  addition  to  the  diseases  listed 
above,  we  will  consider  the  following 
diseases  when  determining  conditions 
for  die  imprntaticm  of  animaU  and 
animal  producta:  Akafaane  virus, 
bluetongue  virus,  epizootic  hemorrhagic 
disease  virus,  malignaaat  catarrhal  fever 
virus  (African  or  wildebeest  form),  blue 
eye  rtiwieiiwi  of  swine  (paramyxovirus), 
Bracella  abtKtas,  Brucella  rnetteasis. 
Brucella  suis.  Trypanosoma  vtvdz, 
contagious  agalactiae  of  sheep  and  goato 
due  to  Mycoplasma  agalactiae, 
Mycobacterium  bovis,  pseudorabias, 
sbaep  pox  and  goat  pox,  haartwater  due 
to  Cowdria  rumiaantium,  J^Mnase 
oocephalitis  virus,  lumpy  sJdn  tii^^tm 
(Neethling  virus),  Nairobi  sheep  disease 
(Ganjam.  Dug^)  virus,  peste  des  petita 
niminanta,  Rift  Valley  fever,  and 
theikriosis  (eest  coast  fever,  corridor 
diseese,  Mediteranean  fever),  turkey 
rhinotracheitis  (swollen  head),  goose 


parvovirus  (Dnzsy's  diseese). 
adenovirus  127  (egg  drop  syntkoow). 
sabntmeUa  puJ/onun,  snd  anhwuf^lf^ 
gallinaiium. 

In  determining  conditions  for  the 
importation  of  animals,  we  will  also 
consider  the  presence  in  the  region  of 
ectoparasites  of  animals  if  the 
ectt^Mrasites  are  not  known  to  esdst  in 
the  United  States  or  are  sul^ect  to 
cooperative  Fedoal/State  control 
programs  in  the  United  States.  Tliese 
ectoparasites  include  the  following: 

licks:  Amblyomma  astrion.  A. 
cohoBims,  A.  ganma.  A.  hebroeum,  A. 
javeaese,  A.  lepidum,  A.  manaoreum, 
A-pomposum,A.sparMum,A. 
testudiitarium,  A.  AoUoia,  A. 
variegatum,  Boo^abu  annuhtas,  B. 
decolmatas.  B.fiome.  B.  gagyi.  B. 
kabM,  B.  microphis.  DamocuOet 
daghestanicus,  D.  marginatus.  D. 
nattalli,  D.  pwtus.  D  reticnJotas,  D. 
sihmam,  fbemaphysaHs  bispanami,  H. 
kacba.  H.  longicomis,  K  otophOa.  H. 
punctata,  H.  sulcata.  Hyahmma 
anatoUcum  anatolicum.  H.  anatoJicum 
excavatum,  H.  detritam.  H.  dromedarO, 
H.  majginatum  maigiitatum,  H. 
marginatum  rufipes.  H.  marginatum 
buoMucum.  H.  scupense,  H.  tmncatum. 
Ixodes  persukatusy  I.  pikmu,  I.  ridaus. 
Omithodoros  erraticus,  O.  moubata,  O. 
moubata  porcinus.  Rhipicepbahs 
appeadiculahMS,  R.  bma.  R.  mpmmff, 
JL  oompositus.  A  everfsi  evertsi.  A 
everts/,  mimeticus,  R.  glnhmmmtnHwwn 
R.  kocbi.  R.  lunulabu.  R.  puldteiku,  R.  ■ 
siauis,  R.  turanicus,  and  R. 
xambifziensis. 

MUes:  Cbotioptes  bovis,  various 
subspecies  of  which  cause  mange  in 
iKvses,  cattle,  and  sheep;  Psentgatas 
ovis,  the  causative  agent  of  sha^ 
scabies;  Psoroptes  cuniculi,  the 
causative  agent  of  ear  mange  ia  goata 
and  rabbita;  and  P.  ovis,  various 
subspecies  of  which  cause  scabies  and 
mange  in  hones,  c^tle.  sheep,  and 
swine. 

btsects:  Ouywamykt  fc— *i"tir  (CNd 
Worid  scrswworm),  Codt/iaaiyio 
JiaaiinivDfaz  (CaUitsogra  airmncana) 
(New  World  screwworm),  and 
Hippobasca  spp.  and  Lipoptema  spp. 
(louse  flies). 

Dobs  in  Wmhii^laD.  DC  thk  22ad  day  of 
Octob«ieS7. 
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DEPARTMENT  OF  AQRtCULTURE 

Agrlcutturai  Marketing  Service 

7  CFR  Parts  91, 93,  and  96 
[Doctat  Numbw  8&TD-07-OO1] 

Ravision  of  Laboratory  Servica  I 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rule. 

summary:  The  Agrictiltural  Marketing 
Service  (AMS)  proposes  to  amend 
ciurent  fees  and  to  add  new  fees  for 
laboratory  testing  services  for 
agricultural  commodities.  This 
proposed  rule  includes  additional  tests 
for  various  commodity  products.  This 
document  reflects  increased  program 
costs  including  the  cost-of-living 
adjustments  since  the  last  {se  changes. 
DATES:  Comments  must  be  received  on 
or  before  November  28,  1997. 


Interested  persons  are 
invited  to  submit  comments  concerning 
this  proposed  rule.  Comments  should  be 
sent  in  triplicate  to  James  V.  Falk. 
Docket  Manager,  USDA,  AMS.  Science 
and  Technology,  P.O.  Box  96456,  Room 
3517-South.  Washington.  DC  20090- 
6456  and  should  refo  to  the  docket  title 
and  number  located  in  the  heading  of 
this  document.  Comments  received  will 
be  available  for  public  inspection  in 
Room  3507,  South  Agriculture  Building, 
1400  Independence  Avenue,  SW, 
between  the  hours  of  10:00  a.m.  and 
4:00  p.m..  Eastern  Time,  Monday 
through  Friday,  except  Federal  holidays. 
KM  RiRTMER  ■rOWHATION  CONTACT:  Dr. 
Alan  R.  Post.  (202)  720-3322. 
SUPPLaENTARY  STOnMATION:  This 
proposed  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

This  proposal  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  efiiact  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulation,  or  polities,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  this 
rule  or  the  application  of  its  provisions. 

RegnUtory  Impact  Analyais 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  seg.).  the  Administrator  of 
the  Agricultxiral  Maiketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 


There  are  more  than  300  users  of  the 
Science  and  Technology  Division's 
(S&TD)  laboratory  testing  services. 
Many  of  these  users  are  small  entities 
under  the  criteria  established  by  the 
Small  Business  Administration  (13  CFR 
121.601).  The  Administrator  of  AMS 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  these  small 
businesses  because  only  minimal 
increases  to  user  fees  for  laboratory  tests 
for  conunodities  are  recommended. 
Laboratory  tests  and  services  of  S&TD 
are  provided  to  these  businesses  on  a 
voluntary  basis  and  any  decision  on 
their  part  to  discontinue  the  use  of  the 
services  and  obtain  new  contracts  with 
other  governmental  agency  or  private 
laboratories  would  not  hinder  the  food 
processors  from  marketing  their 
products.  In  fiscal  year  1996,  the  S&TD 
Laboratory  Program  revenues  exceeded 
obligatory  costs  by  only  $101,000.  The 
decline  in  revenue  from  the  fiscal  year 
1995  level  of  $907,000  was  due  to  a 
decrease  in  the  requested  dairy  product 
testing  at  the  S&TD  Midwestern 
Laboratory  in  Chicago,  Illinois.  For 
fiscal  year  1997  the  Science  and 
Technology  Division  expects  to  report  a 
$332,000  deficit  at  the  current  fee  level 
because  there  were  additional  revenue 
declines  with  the  analyzing  of  all  other 
commodities  at  our  laboratories.  In  1997 
the  S&TD  expects  to  incur  revenue 
losses  from  1996  levels  of  $216,000  and 
$449,000  respectively  ftoxa  poultry  and 
tobacco  product  testing.  In  addition,  the 
aflatoxin  testing  program  net 
governmental  receipts  available  to  cover 
administrative  costs  and  authorized 
appropriation  outlays  are  projected  to 
decline  from  $79,000  in  1996  to  $14,000 
in  1997.  This  is  a  consequence  of  the 
increased  number  of  Peanut 
Administrative  Committee  (PAQ' 
approved  private  laboratories  that 
bwdle  required  aflatoxin  analyses  of 
peanuts.  In  recent  years  S&TD  has 
voluntarily  closed  aflatoxin  testing 
Csdlities  at  Camilla  and  Ashbum, 
Georgia.  This  vras  a  streamlining 
measure  to  reduce  Federal  program 
costs  and  to  restructure  the  Division  to 
improve  efficiency  of  operations  and 
responsiveness  of  services.  We  expect 
the  Laboratory  Program  to  end  fiscal 
jrear  1997  with  an  operating  reserve  of 
$3.261 .000  which  Mfiil  provide  a  reserve 
balance  below  the  6  month  reserve 
appropriate  xinder  normal  operating 
conditions.  The  AMS  estimates  that 
oirerall  this  rule  woidd  yield  additional 
laboratory  testing  program  revmues  of 
$694,000  during  fiscal  year  (FY)  1998. 
Without  the  fiae  increase,  anticipated 
revenue  wrould  not  cbver  program  costs. 


Projected  FY  1998  laboratory  revenues 
are  $5,616,000  with  obligatory  costs 
projected  at  $6,276,000.  Trust  fund 
balances  would  be  below  the  required  4 
month  reserve  levels.  With  a  fee 
increase,  projected  FY  1998  revenues 
woidd  be  $6,310,000  with  obligatory 
costs  projected  at  $6,276,000.  The 
laboratory  fees  in  the  general  schedules 
would  increase  by  approximately  6 
percent  These  fees  are  competitive  to 
the  fees  found  in  price  lists  distributed 
by  private  laboratories.  Furthermore, 
usera  of  S&TD  testing  services  are  under 
no  obligation  to  use  them.  This 
proposed  action  updates  lists  of 
laboratory  tests  and  services  contained 
in  certain  sections  of  the  regulations.  In 
addition,  the  fees  for  the  specialized  and 
required  aflatoxin  testing  of  nuts  and 
their  products  would  have  increases 
ranging  from  6  to  21  percent 

Paperwork  Reduction  Act 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 
as  amended  on  May  22, 1995  (44  U.S.C 
Chapter  35;  Pub.  L.  104-13  §  2).  the 
information  collection  requirements 
contained  in  the  provisions  to  be 
updated  have  been  previously  approved 
by  the  Office  of  Management  and 
Budget 

No  additional  recordkeeping 
requirements  are  imposed  as  a  result  of 
this  rule. 

Background 

On  August  9, 1993,  AMS  published  a 
rule  in  the  Federal  Register  (58  FR 
42408—42448)  to  combine  all  AMS 
regulations  concerning  laboratory 
services.  The  goal  was  to  consolidate 
and  to  transfer  existing  laboratcwy 
testing  programs  operating 
independently  under  the  various 
commodity  divisions  (Cotton,  Poultry, 
Fruit  and  Vegetable,  Tobacco,  Dairy, 
and  Livestock  and  Seed)  to  its  SftTD, 
frirmerly  the  Science  Division.  The  rule 
included  fees  charged  for  testing  and 
related  services  under  the  diveraified 
S&TD  programs  and  set  the  hourly 
analytical  testing  rate  at  $34.20  per 
hour.  On  May  10, 1994,  an  interim  final 
rule  was  published  in  the  Federal 
RagMar  (59  FR  24318—24325)  which 
was  finalized  on  September  30, 1994  (59 
FR  50120—50122)  and  which  reduced 
S&TD  laboratory  testing  fees  for  certain 
dairy  products  and  established 
additional  tests  with  fees  for  dairy 
products  for  incorporation  into  existing 
schedules. 

The  S&TD  laboratory  testing  programs 
are  mainly  voluntary,  user  fee  services. 
conducted  under  the  anthority  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amended.  Hoivever  under  certain 
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programs  such  as  those  involving 
peanuts,  aflatoxin  testing  is  required. 
The  Act  authorizes  the  Secretary  of 
Agriculture  to  provide  Federal 
analytical  testing  services  that  fecilitate 
marketing  and  aUow  products  to  obtain 
grade  designations  or  meet  marketing 
standards.  In  addition,  the  laboratory 
tests  establish  quality  standards  for 
agricultural  commodities.  The  Act  also 
requires  that  reasonable  fees  be 
collected  from  the  usen  of  the  services 
to  cover  as  nearly  as  possible  the  costs 

of  maintnining  the  pn  tgmm« 

There  is  a  need  to  revise  the  list  of 
tasting  services  available  due  to  changes 
in  analjrtical  methodologies  and 
customer  service  needs.  Under  this 
proposed  nile,  new  laboratory  tests  are 
added  to  the  tables  in  Part  91  as  follows: 
(1)  Heavy  metal  screen.  (2)  niacin.  (3) 
odor,  (4)  vitamin  B-1  (tiiiamin),  (5) 
vitamin  B-2  (riboflavin),  (6)  mp«firln 
(hot  sauce),  (7)  color  (apparent-visual), 
(8)  extractable  color  in  spices.  (9) 
hydroxymethylfurfural  (noHiey),  (10) 
linolenic  add,  (11)  overrun  for 
whipping  topping,  (12)  pH— 
quinhydrone  (cheese),  (13)  serum 
drainage  for  whipped  topping.  (14)  rate 
of  wetting  (nondafry  creamer),  (15) 
reducing  sugars,  (16)  BacUhu  cemis, 
(17)  Lactobacillus  count.  (18) 
Salmonella  enumer^on  (complete  test), 
(19)  Salmonella  typhi  (meet  products), 
and  (20)  parasite  identification.  The 
direct  microscopic  clump  count  (DMCC) 
test  is  removed  from  Table  5  in  Part  91 
because  it  is  analogous  to  the  bacterial 
direct  microscopic  count  test  Certain 
other  laboratory  tests  are  removed  from 
the  tables  in  Part  91  because  there  have 
been  fisw,  if  any,  requests  far  these  tests 
in  recent  years.  These  outmoded 
laboratory  tests  are  fat  (cheese  and 
related  products).  &t  by  specific  gravity, 
moisture  by  Karl  Fischer,  and 
proteol]rtic  count  (dairy  products).  Four 
existing  laboratory  test  fees  in  the  tables 
of  Part  91  are  reduced  corresponding  to 
reduced  analysis  time  and  lowered 
equipment  cost  associated  with  utilizing 
reviaad  methodology.  The  cholesterol 
test  fee  is  lowered  from  $171.00  to 
$90.65.  The  available  carbon  dioxide 
test  fee  is  reduced  from  $136.80  to 
$54.39.  The  jelly  strength  (bloom)  test 
fee  is  reduced  from  $85.50  to  $54.39. 
The  water  activity  test  is  changed  from 
$136.80  to  $27.20. 

In  its  analysis  of  projected  costs  for 
fiscal  yean  1997  and  1996.  AMS  has 
identified  increases  in  the  costs  of 
providing  laboratory  testing  services 
despite  declining  revenues.  The  total 
Laboratory  Program  obligations  in  FY 
1996  were  $5,963,000  while  the 

Erogram  operating  costs  are  projected  to 
B  $6,032,000  in  FY  1997  with  current 


fees.  These  cost  increases  are 
attributable  mainly  (65  percent  of  total 
operating  budget  or  $3,684,000  in  1997) 
to  national  and  locality  pay  raises  and 
increased  benefit  costs  for  Federal 
employees.  A  general  and  locality  salary 
increase  for  Fedoal  employees,  ranging 
from  3.09  to  6.25  percent  depending  on 
locality,  effective  January  1995,  a 
genoal  and  locality  salary  increase  ficH' 
Federal  employees,  ranging  from  2.39  to 
2.89  percent  depending  on  locality, 
effective  January  1996.  and  an 
additional  salary  increase,  ranging  from 
3.30  to  6.26  percent  depending  on 
localities,  effactive  January  1997.  has 
materially  affscted  the  costs  of 
laboratory  programs.  Current  and 
estimated  demand  fm  the  laboratory 
services  are  also  fectored  in  the  fiee 
revisions.  Since  S&TD's  last  fee  increese 
in  August  1993  (58  FR  42408)  total 
annual  revenue  of  the  S&TD's 
laboratories  has  decreased  from  $6.2 
million  to  $5.6  million.  M^or  fecton 
affecting  these  revenue  losses  iiudude 
industry's  implonentatfon  of  plant  and 
in-bnuse  testing,  cudiacks  in  dairy 
support  and  procurement  programs,  and 
reduction  in  USDA  food  A<ni<»t«nrT^i 
programs  due  to  rO'^ngineering 
involving  State  and  local  govanm«its. 
It  is  anticipated  that  in  FY  1998.  at  the 
current  fee  levels,  the  S&TD  will  not 
have  sufficient  revenue  to  sustain 
present  staffing  levels,  to  cover 
equipment  and  matnial  cost  increases, 
and  to  still  mainhiifi  an  adequate  reserve 
balance  of  $2.7  million  or  a  minimnan 
4  months  reserve  called  for  by  Agency 
policy  and  prudent  financial 
management 

The  AMS  laboratory  testing  programs 
are  voluntary,  user  fee  sovices. 
conducted  under  the  authority  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amimded.  The  Act  requires  that 
reasonable  fises  be  collected  from  the 
usen  of  these  services  to  cover,  as 
nearty  as  practicable,  the  costs  of 
maintaining  the  programs.  A  recent 
review  of  the  currant  fee  schedides. 
effective  since  September  30, 1994  (59 
FR  50120—50122),  revealed  that 
anticipated  revenue  would  not 
adequately  cover  increasing  program 
costs.  Without  a  fse  increase,  projected 
FY  1998  revenues  for  laboratory  services 
are  $5,616,000  with  obligatory  costs 
projected  at  $6,276,000.  Accordingly. 
S&'TD  is  proposing  to  increase  by  6 
percent  tlw  currently  listed  laboratory 
fees  in  Tables  1  through  5  and  in  Tables 
7  through  8  in  Part  91.  The  standard 
hourly  rate  would  be  increased  from 
$34.20  to  $36.26  (6  percent).  In 
addition,  the  laboratory  rate  for  appeals, 
holiday  and  overtime  service  would  be 


raised  from  $51.30  to  $54.39  per 
analysis  hour. 

The  fees  and  charges  in  Part  96 
involved  with  the  official  grading  of  any 
lot  of  cottonseed  would  also  increase  by 
6  percent  These  fee  increases  are 
needed  because  of  a  statistical  based 
cottonseed  lot  size  study  by  S&TD  in 
1992  and  the  consequential  revision  of 
rule  135,  section  5  of  the  Trading  Rulea  _ 
of  the  National  Cottonseed  Products 
Association.  The  trade  association's  rule 
allows  licensed  cottonseed  samplers 
under  AMS's  supervision  to  inoease  the 
maximum  cottonseed  lot  size  from  150 
to  300  tons  to  obtain  a  representative 
official  cottoiueed  sample  when 
prevailing  environmental  conditions 
during  a  period  of  3  coitsecutive  days  do 
not  compromise  the  quality  of  graded 
cottonseed.  This  resmted  in  a 
corresponding  yeariy  reduction  of  tlia 
total  nundwr  of  official  cottonseed 
samples  stibject  to  analytical  chemkaJ 
methods  to  derive  a  composite  official 
grade  designation.  Even  thou^  the 
cottonseed  chemist  licensing  program 
costs  have  been  lowered  in  recent  yean, 
the  loss  of  revenue  resultingfrom  the 
decreased  isstianoe of  theofficial 
cottonseed  grading  certificates  has  been 
substantial.  Therelore,  the  Agency 
proposes  to  revise  the  certfficate  fise 
dinged  for  official  analysis  aiul 
cottonseed  grade  determination  from 
$3.00  per  certificate,  issued  by  the 
chemist,  to  $3.18.  The  application  fee 
for  a  chemist's  license  would  be  raised 
from  $1,100.00  to  $1,166.00  for  the 
examination,  wdiile  the  fiw  for  rmewal 
of  the  license  would  be  increased  from 
$275.00  to  $292.00. 

The  laboratory  fees  for  aflatoxin 
analyses  in  Table  6  in  Part  91  would  be 
increased  or  decreased  depending  on 
the  commodity  type  or  analytical 
method  utilized.  The  cost  of  analyzing 
shelled  peanuts  by  high  performance 
liquid  chromatography  (HPLC)  would 
be  decreased  from  $50.00  to  $31.00  per 
single  analysis  because  automated  HPLC 
eqtupment  is  being  used  now  in  the 
laborat(»y.  Other  aflatoxin  test  fiaes 
would  increase  by  6  to  21  percent 
because  there  are  corresponding 
increased  costs  of  the  expendable 
supplies  and  materials  to  perform  these 
analyses. 

The  rule  would  remove  the  time 
allotments  for  single  tests  in  Tables  1 
through  7  in  Part  91.  The  time 
allotments  stated  in  the  prior  rules  and 
regulations  of  the  S&TD  (58  FR  42415, 
August  9. 1993  and  59  FR  50121. 
September  30, 1994)  are  no  longer 
applicable  because  of  the  recent 
approval  of  automated  equipment  and 
rapid  procedures  for  many  of  the  listed 
tests.  This  new  technology  comes  with 
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increased  expenses  in  specializad 
supplies  and  materials  requirod  to 
perfonn  the  requested  analyses. 

This  proposal  provides  for  a  30-day 
comment  period.  This  period  is  deemed 
apinopriate  in  view  of  the  need  to  make 
revisions  to  the  current  fee  schedules 
without  delay  if  approved. 

LialefSubjacta 

7CFBPart91 

Administrative  practice  and 
procedure,  Science  and  Technology 
Division  Laboratories.  Fees  and  charges 


7CFRPart93 

Gtrus  firuits.  Fruit  fuices.  Fruits. 
Laboratories.  Nuts,  Vegetables 

7CFRPatt96 

Cottonseeds.  Chemist's  licensure. 
Cottonseed  quality  analysis.  Official 
grade. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7,  chapter  I  is  proposed 
to  be  amended  as  follows: 


PART  91— SERVICES  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  part  91 
continues  to  read  as  follows: 
Aatkority:  7  U.S.C.  1622, 1624. 


2.  In  $  91.37,  Tables  1  through  8  and 
paragraph  (b)  are  revised  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 


191 J7 


TABLE  1.— Single  Test  Laboratory  Fees  for  Proximate  Analyses 


Type  of  analysis 


Ustfse 


WTwnoras,  Ksn  vWOCovo  uotuuuu  . 

Ash,  Add  Insoiubie 
CNonds,  Strit  TNralton  (Dairy) 
Fat.  Add  Hydrolysis 
Fal  (Daily  Products) . 
Fat.  Eltter  Extraction 


Fal.  Microwave— Solvent  Extraction 
FlMr,  Crude 
RMoajre,  uwHianon 

Utoiituie,  Oven 

Protein,  i^jsidsN  — 
SaR.  Beck  Titration  _ 
Salt,  PotentioiTMtric  . 


$81.58 
36.26 
54.38 
18.13 
36.26 
18.13 
36.26 
36.26 
72.52 
36.26 
1&13 
72.52 
27.20 
18.13 


Table  2.— Single  Test  Laboratory  Fees  for  Lipid  Related  Analyses 


Type  of  analysis 


Add  Degree  Value  (Daii^ 

Acidity.  Fitratable  

Carotene.  Spacirophotomelric 

Catalase  Test 

Choleateroi' 

Color  (Honey) . 

Color,  NEPA  (Eggs) 

Consistency,  Bosiwick  (Cooked)  ._....».. 
Consistsncy,  Bostwick  (Uncooked)  «». 

Dsnsity  (SpacHIc  Gravity)  

Di8psr8i)iity  (Moet8»Oabbah  Meltwd) 
Fat  Stati«ly.2  AOM 


Fatty  Add  Prolto  (AOAC-GC  msttnd) 
riBsn  roini  I  SSI  omy  „..„___.^_.... 
Free  Fatty  Adds 


MsRabWy  (Process  Cheese) 

Peroxidase  Test _ 

Peroxide  Vslue  

Smoke  Point  Test  orriy  . 


Smoke  Point  and  Flash  Point . 
Soids,  Total  (Oven  Drying)  ._. 
Sohjble  So«ds,  Refradometer 


Ustfse 


^Moisture  andlat  analyses  are  required  to  tw  analyzed  at  an  addRk)nal  cost  as  prerequisites  to  ttw  choleateroi  tesL 
2  Peroxxle  vakje  analysts  is  required  as  a  prerequisite  to  the  tal  stabWy  test  at  tlie  adotional  lee. 

Table  3.— Single  Test  Laboratory  fees  FO^boD  Additives 

(DIRECT  AND  INDIRECT) 


$36.26 
9.07 
90.65 
18.13 
90.66 
18.13 
36.26 
18.13 
1&13 
8.07 
18.13 
36.26 

145.04 
72.52 
18.13 
18.13 
18.13 
27.20 
72.52 

126^1 
18.13 
18.13 


Type  of  analysis 


AMoxin,  (Dairy.  Egga) 
Aler  or  Deminoride  neskhie 
Afflikaz  Resklue.  GLC 


Lislfse 


$128.81 
217J6 
217.56 


^F^^^ 


'^fj^-': 


^tttt 
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Table  3.— Single  Test  Laboratory  Fees  for  Food  Additives— Cootinued 

(DIRECT  AND  INDIRECT) 


Type  of  analysis 


Alcohol  (QuaMaHve) 

AtaMtyofAsh 

AnIMattc  Qualitative  (Dairy) 

AnHbiolicQuantJtattve'  „.. 

Asoorbstos  (QuaMalive— Meets) 
Asoorbk:  Add.  Titalton 


Ascorbic  Add.  Spectrophotometric 

Benzene.  Residuel _...„ 

Brix,  Dired  Percent  Sucrose  

Brix.  Oiuiion 

ButyMed  Hydraxyanisole  (BHA) 
Bulylated  Hydroxytohjene  (BHT) 
CeWsine.  Mkao  Daisy  Andrew  „ 

Calieine.  Spectiopliolunielrfc 

Calcium _„.„.... 

Citric  Add.  GLC  orHPLc" 


Chkirtnated  Hydrocaibons: 

PesikMes  and  Industrial  Chemteals: 

initial  Screen _ 

Second  Cokaim  Confirmaion  of  Arailyle 

3ConllimaUunon  Mass  Spedromelsr 

Dextrin  (Qualitative)  . . 

Dextrin  (Quantitative) 

Flih,  Heevy  (Dairy) 

FHIh,  Heevy  (Eggs)  

FWh,  Light  (Eggs) 


FMh,  Light  &  Heavy  (Eggs  Extraneous)  ... 

Flavor  (Deiry)  „ 

Flavor  (Produds  except  Dairy) 

Fumigants: 

Initial  Screen: 

DbromochkNopropane  (DBCP) ... 

Ethylene  DtNomkle 

Meltiyl  Bromids  ....» „..._., 

Confirmatton  on  Mass  Spedrometei: 

Each  indhridual  fum^ant  resklue 

Gkjoose  (QuaWattve)  „ 

Ghicose  (Quanlilative)  . , 

Glycerol  (Quantitative) 

Gums  _ 

Heevy  Metal  Screen  2 


Ustfse 


72.52 
54,38 
18.13 


High  Sucrose  Content  or  Avaisucrol: 

Percent  Sucrose  (Holland  Egg^ 

Hydrogen  ton  Activity,  pH 

Mercury,  CoW  Vapor  AA 

Metais-Other  Than  Heavy,  Each  Metal 

Morxwodium  Dihydrogen  Phosphate 

Monoaodium  Ghjiamale _ 

Niacin  

Nitrites  (Quafitatlve)  

Nitrites  (Quantitative) 

Oxygen 

Odor 


PaMabllty  and  Odor 

First  Sample  .„ „ 

Each  AddKkmal  Sanvle 

Phosphatase,  ResMual 

Phosphorus 


Propylene  Glycol,  CodMlainn: 

(Qualitative)  

Pyrelhrin  Resklue  (Dairy) 

Scorched  PartKles . 


Sodkim,  Potentiometrk: 

Sodium  Benzoate,  HPLC 

Sodium  Lauryt  Sulfate  (SLS)  . 

Sodium  SiHcoaluminate  (Zeolex) 

Sokjbaity  Index 

Starch,  Dired  Add  Hydrolysis  „.. 
Sugar,  Polarimetric  Methods  ...... 

Sugv  Profile.  HPLC:  3 


18.13 
3826 
36.26 
72.52 
18.13 
18.13 
54.38 
54.38 
54.38 
36.26 
54.38 
54.38 


14SM 
36.26 
72.52 
1&13 

108.78 
90.65 

145.04 
0a66 

217.56 

9il7 

2720 


36.26 
3&26 
36.26 

72.52 

27.20 

63.46 

108.78 

106.78 

317.28 

145.04 
18.13 
90.66 
72.52 

146.04 

14&04 
72.52 
18.13 

108.78 

1&13 

9.07 

27.20 
16.13 


One  type  sugar  from  HPLC  proMe 


72.52 

72.52 

145.04 

9XeT 

36.26 

54.36 

290.08 

72.52 

1&13 

108.78 

36.26 

108.78 
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Table  3.— Single  Test  Laboratory  Fees  for  i=ooo  AoomvES— Comiaued 

(DIRECT  AND  INDIRECT) 


Typeolmlyait 


UttlM 


Eadt  addHioniri  typci 

Sugars,  NoivRaducing  

Sugws,  ToW  as  Invert 

SuMtas  (QuaMalive) 

Sulfur  DioRRto.  Direct  TNraian 
SuNur  Dioidito. 
Tokiana,  Raaidual 


Trialhyl  Citrate.  GC  (Quantiialive) 


VKamin  A.  Carr-Prica  (Dry  MHk) 

Vlamin  8-1  (Thiamin)  

VRamin  B-2  (Rix)llaMn) 


Vitaniin  D.  HPLC  (VMamins  Oa  and  Da) 

vvnoy  rumwii  Nwogan _. __...„..„. 

Xanlhydrol  Taal  For  Uraa  „ 


This  Is  an  optional  iaat  to  •« 


1&13 

108.78 

72.S2 

ZTJ20 

54.38 
72.52 
36.26 
90.66 
45.33 
72.52 
72.52 
30821 
2720 
54  je 


'Anibiotic 

3 

'TNaproMa 


Haavy  nwtal  screen  indudas 


for  ctilorotetoacycine,  oKytetracycine.  and  tatracydme 
-^  for  cadmium,  lead,  and  mercury 


ttie  tolowinQ  components.  Dexiroee,  Fnidoee.  Ladoaa, 


andSucroae. 


Table  4.— Smgle  Test  Laboratory  fees  for  Other  Chemical  and  Physical  Component  Analyses 


Type  o(  analyaia 


iCaitxjn  Dioxide  (Baidng  Powdsia) 

(Hot  Sauce) 

Color,  Apparent-Visual „■„,, 

Complate  Kohman  Analyaia  (Dairy) 

Extradabto  Color  in  Spioes ^ 

Grape  Juice  AbeortMncy  Ratio 

HydroxymettiyNurfural  (Honey) 

JeAy  Strength  (Bloom)  — ....... „_„__. 

Unoisnic  Add t 

MBwiyi  AnVwanilBB   .*...^,....^««„«.^ 

Net  Weight  (Par  Can) 

NorvVolalie  Mettiylene  Ctilonds  Exkact  ___ 

^mrun  for  Whipped  Topping  

ParUde  Size  (Ettwr  Wash)  

pH— Quir#iy(kone  (Chsaee) 

Potassium  kxSde  (Tabto  S^ 

Quinic  Add  (Cranberry  Juice) .: 

Serum  Drainage  kx  Wtwpped  Tapping  ..„__ 

Siewe  or  Paride  Size  

Rate  of  Wetting  ^Nondairy  Creamer) 

Reducing  Sugare _~.. « 

■  AdMly 

Ma  Inorganc:  Residues  (WNR)  . 
YsMow  Onion  Test 


$54.39 

72.52 
0.07 
3626 
18.13 
18.13 
3626 
54.38 
72.52 
3626 
9.07 
90.06 
2720 
18.13 

iai3 

54  J8 
63.48 
1813 
18.13 
18.13 
72.52 
2720 
72.52 
2720 


Table  5.— Smgle  Test  Laboratory  Fees  for  Microbiological  Analyses 


Type  of  analysis 


(Standard)  Plate  Count . 
Plate  Count. 


I  Dirad  Mkreaoopic  Couitf 

Ctn^iftOb&ettr  jetuni 

CoMomi  PMa  Count  (Dairy  PradiclB)  „ 

CoMomt  Plate  Count.  Viotet  Red  Bie  >^ar  (Preaumpiwa  CoMorm 
CoMorma.  Moat  PrabaWe  Numkar  (MP»D:  • 

Slap  1  «_________________.. 


CounQ 


&4srooocd  Courtf 
)Count> 


$18.13 
2720 
72.52 
3626 

145.04 
18.13 
2720 

2728 
2720 
54 J8 
108.78 
46i33 

54.38 
54J8 
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TABt£  5.— Single  Test  Laboratory  Fees  for  MieROBiOLOQCAL  Analyse— ContiiHied 


Type  of 


Step  3  (Commiaioi^ 


PsychrotrapWe  Badarial  Plate  Coiail . 
SaAnonaii  (USOA  CuMure  Ma8iod).» 
Step  1  (Dairy  Preducte) 


Step  3  (Confemalon) 
Serological  Typing  (Optional 


EnumaraMon  (Comptete  Taa9 
(Rapid  Ma8>odi».* 


il 

Step  2 

Step  3  (Oonlnnalion) 


Saimnaii  4fM  (IMteal  PiodiKte)^ 
Stttp^ytooocui . 


Count 


Tlwmoduric 

Yaaat  and  Mold  Count 

Yaaat  and  Mold  DMarantW  Ptete  Coiffi 


^CoMofm  MPH  analyaia  may  be  in  two 
teat  iaouah  brWawt  flreap  lactoaa  bia  broth. 

'StepTof  ttie  coibrm  MPN 
trypluee  braMi  iaretiuirad ' 
fomwd  Vwough 

'DstemUnaianof  _, _, 

*VttMitmonocjftogBnm}mili  v^  fta  USOA  method  nwy  be  In 


j'y '!'?'!*'*.'^  **  "  **^ ''"P*  **  **>**^  Step  t— praaumpti^ 
brfltonl  green  lactaaa  bla  broth. 

I  ttte  coMorm  MPN  analyate  is  a  preraquialite  tor  •w^parformMBa  of  Mm  naauiBiw  £  ceftaaL  Pii 
h  iarequirad  tor  opimat  reeoiwy  of  £  coilram  InnniMiil  and  iMubatadEC  tnii  iCaJmkMm  «f 

git  gwa<lio»aoainma8iytena  due  agar.  Tlta  tea  Slated  lor  £caianrt»steia  a  SMOptenM«<tevc»»oa 
telBnoihiriiiliipi«i»«»jn*n»rsai   I  I  iriiiii /i«i»-*<*frfi|^  ^ 

NirMn«varias  teat  uaing  fta  USOA  method  nwy  be  In  tws»slspa  as  taloMLSterl—isaialan  by  L 
,«Hf.,.....i-,~i».  I    rT    iiiii  aiiiiialiiiBninteinniB»Mnr«artnidmtnMrnnTMii  new.waiMl- 


90« 

146iM 

2720 

3826 
54.38 
2720 
54.38 
90JS 
108.78 

72.52 
2720 

38^ 

83.48 
2720 
18.13 
2720 


£  ooitaaL  Prior  anriehwwK  in , 

[EsctarfcMa  cof  brail).  The  £  a«  tsk  is  psF- 
.       .        teslspVof(   ~ 


E^,^J!}^^[*i!!'f^^^'»^*'^  «■'*=■*» P*»«9 *•> tiDtSgoMortf  (MOOoSar;  PtaaunygSa aZ^nyptaTtriSrtaateoah 
'■y.*y  ."°q»  "fry*  ^  'Hfc'  »*■<  Mus^  <BHO  brelhSchadrtordiarKMrisirmdafyrCoSM 

AMA.,^*.  .    li   f»   I  i0^tJIl>>^    .-A-r ...    _•— ^-J'T,. .  u»»^— i^-,.,,y^mWMi^  —  far— a> 


and 


._^^^<9^if>  J^  "i^gJ'.^Syayg**  *-*  """g «"»  PO^  "»■»«*  «»>  be  m  »waa  steoa  ■»  lolowa:  step 

1  Mniate^lam  fLPM)  agsr;  Prsaumpltea  Staa  2-tMpieal  ootantaa  Innruteisd  to  kypicaae  soy  «w  «ih  yeMTsodnBt  (TSA-YE)  «ah 
"^•jL*=%*5Ll5?*2ff?  H""^  bTKocuteioiS  to  BHI  brotti  and  TSA^^F^tateato  dwckto^dSaSM^mli^^ 

«*  •«,  . .  -    ■  -.'  ^^^^fr***^*?^  (^.""^^"^  ■*<.•*  C^»*P  «-«•  SerSagy  is  chedtsd  using  groirth  Irom  TSA-YE  pteteTaoti  maft- 
« iSi*!5r  "*"'"*'■'>""  *■>•  *to  aqi*«iw*  8Bia  naadte/  toraaeh  step-  r— — 


Iran  and  lyalna  Iron 

.  The  aaratogicaf  typirig  of  SalMOM 

Bit  teal  Niavb»  in  itafar  steps  as  

Ste  2-graarth  and  teata  ftrough  Irtale  sinarirn  I 
todcal tealing wM  PQly -XT' and?^ ^ aSEarama 


Tabl£  6.— Laboratory  Fees  for  Aflatqjon  Analyses 


AlalOKintaalby  cominudNy 


r  (TLC— CB-AIMly  Colunvi) 
Com  (TLC-Ca-AflWty  GoMnn) 
Roasted  Paanuto  (TLC-BF) 

BrazI  Nute  (TLC— BF) 

PlatBchtoNuto  (TLC-BF) 

Shaled  Peanute  (TLC-Anniy  Column) 
Shaled  Peanute  (HPLQ 
Tree  Nute  (TLC) 


>(TLC) 
>(TLC) 
Dried  Frul  (TLQ 
SmaM  Qrairw  (TLQ 
In^hat  Peanute  (TLO 


_  i;  Ofwr  Graina  (TLC)        _ 

Submitted  Samplee  (TLC    Alliiiity  Column| 


using  Thin-LM  Qirunslognphy 
od  has beanmqdWted  to ineofporaBa 
method  for 

or 


aixl  peenul 

Zi:.rr=rr~--  mr^-TZ^ifir^  tmrtrnmrnm  skM  thai  might  mask  TLC  quanlilalion  of 
HtahPre^w  UjidChramatogrsphy  (HPLQ  is  $31.00  and  $82.00.  raapactively.  OVwr 
Sdance  and  TachnotoafDMsion's  current  hourly  rate  of  $3626. 


The  coat  per  singte  or  pair  of 
analyses  tor  Iruite  and 


■a  using 
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Table  7.— Miscai>NEOus  Charges  Supploiental  to  the  Science  and  Technology  DnnsiON^  Laboratory 

Analysis  Fees 


Leboralory  swios  desciipiion 


Sempto  Grning  Raw  Peanuis  by  Varlicai  CuHar  Mhar  (VCM) . 

Sampt*  GnncSng  Canned  Boned  PoiMry  (VCM)  — — 

Sampia  Grinfina  (Meats.  Meal  Produda.  Maals.  ReedHo-Eel): 

par  pouch  or  raw  sample ... »_..-«_ »___».» 

par  tray  pack 

CowyoaiMnB  MuMple 


for  an  IniMdual  Teal  Swnple  Un»  per 


$18.13 
3&26 

9.07 

18.13 

9.07 


Table  8.— Aooitional  Oiarges  Applicable  to  the  Sample  Recfipt  and  AnaLysis  Report 

Sendee  deecnpMon 

UalchMga 

Established  Courier  Expense  at  AlMny.  Georgia  S&TD  Laborakxy „.    

Couiiai  Expenee  at  Odiar  AMS  Laboialoriae: 

MIeege  Cherge  Set  at  S0.31  Per  Mi*  RoundMp  feem  Laboratory  to  Oelvery  Site 

FMSiniia  ChMg*  (Pur  Afiflym  Rupori)   

$2.15 

Vwies 

S3.20  iwinimuni  ud  to  liral 

V 

Mt,ti,pif^tff  ^rttfiit  Hsport  v  F"^  Cf*'*fetft  f*^  h?ur  cherja)                                                     

3  peges,  twn  $1.10  per 

Pao* 
$1&13  Der  leoort  or  certKk 

ceto  reissued 

(b)  The  fse  cbarge  ftir  any  laboiatory 
analysis  not  listed  in  peragreph  (a)  of 
this  section,  or  for  any  other  applicable 
serricas  rendeced  in  the  laboratory, 
shall  be  besed  on  the  time  required  to 
perform  such  analysis  or  render  such 
service.  The  standard  hourly  rate  shall 
be  $36.26. 


(d)  When  Science  and  Technology 
Division  provides  applied  and 
developmental  reseerch  and  training 
activities  for  microbiological  and 
chemical  analyses  on  agricultural 
commodities  the  applicant  wrill  be 
charged  a  fee  oa  a  reimbursable  cost 


3.  Section  91.38  is  revised  to  reed  ee 
follows: 


e9l.$9   AddMlonel  laee tof 


(a)  The  appellant  will  be  charged  an 
additional  fm  at  a  rate  of  1.5  times  the 
standard  rate  stated  in  $  91.37(a)  if,  as  a 
result  of  an  authorized  appeal  analysis, 
it  is  determined  that  the  original  test 
results  are  correct  The  appml 
laboratory  rate  is  $54.39  per  analysis 
hour. 

(b)  The  appeal  fee  will  be  waived  if 
the  appeal  laboratory  test  discloses  that 
an  inadvertent  error  was  made  in  the 
original  analysis. 

4.  In  §91.39.  paragraph  (a)  is  revised 
to  reed  es  follows: 


191 A 


(a)  L^xxetory  analyses  initiated  at  the 
special  request  of  the  applicant  to  be 
rendered  on  Seturdays.  Sundays. 
Federal  holidays,  and  on  an  overtime 
besis  will  be  charged  at  a  tele  of  1.5 


timea  the  standud  rate  stated  in' 
§  91.37(a).  The  premium  labor^ory  rate 
for  holiday  and  overtime  service  will  be 
$54.39  pw^  analysis  hour. 

5.  In  §91.40.  pazagiaph  (a)  is  revised 
to  reed  aa  follows: 

§91.40    Fei 

(a)  The  AMS  peenut  aflatoxin 
laboataxy  at  Ameny,  Georgia,  has  a  set 
courier  charge  of  $2.15  per  trip  to 
retrieve  the  sample  package.  The 
mileage  charge  specified  in  Table  8  of 
this  part  for  courier  swice  at  other 
AMS  laboratories  is  besed  on  the 
shoctest  roundtrip  route  from  labtuatory 
to  sample  retrieval  site. 


PART  99— PROCESSED  FRUITS  AMD 
VEGETABLES 

1.  The  authority  citation  part  93 
crmtlniies  to  read  as  follows: 

7  U.S.C  1622. 1624. 

TrM  Nuls,  Com 


2.  In  §93.11.  the  definition  Cor 
"aflatoxin"  is  revised  to  read  as  follows: 

Aflatoxin.  A  hudc  metabolite 
produced  by  the  molds  AspergiUus 
flavus,  Aspergillus  parasiticus,  and 
Aspagillus  nomius.  The  aflatoxin 
compounds  fluoresce  when  viewed 
under  UV  light  as  follows:  aflatoxin  Bi 
and  dnivatives  with  a  blue 
fluorescence,  aflatoxin  Bj  with  a  blue- 
violet  fluorescence,  aflatoxin  d  with  a 
green  fluorescence.  aflatmriTi  d  with  a 
peen-blue  fluorescence,  aflatoxin  Mt 


with  a  blue-violet  fluoreecenoe.  and 
aflatoxin  M2  widi  a  violet  fluorescence. 
These  closely  related  molecular 
structures  are  refarred  to  as  aflatoxin  Bi, 
B2.  Gi,  G2,  Ml,  M2,  GM|,  Bia.  Gjb,  Roi  B3. 
l-OCHjBz,  and  I-CH3G2. 

3.  In  §93.12,  paragraph  (b)(1)  is 
reviaed  to  read  as  follows: 


f9lLlt 

-el 


(b)*  *  *  (1)  The  Science  and 
Technology  Division  Aflatoxin 
Laboietoriea  at  Albany  and  Blakely, 
Georgia  will  perform  othffl- analyses  for 
peenuts,  peenut  products,  snd  a  variety 
of  oilseeds.  The  analyses  for  oilseeds 
include  testing  for  free  fetty  acids, 
ammonia,  nitrogen  or  protein,  moisture 
and  volatile  matter,  foreign  matter,  and 
ml  (fat)  content 


PART  M— COTTONSEED  SOLD  OR 
OFFERS)  FOR  SALE  FOR  CRUSHMQ 
PURPOSES  (CHEMICAL  ANALYSIS 
AND  UMTED  STATES  OFFICIAL 
GRADE  CERTIFICATION) 

1.  The  authcmty  citation  pert  96 
continues  to  read  as  follows: 

AwAatttfi  7  U.S.C  1622. 1624. 

2.  Section  96.20  is  revised  to  reed  es 
follows: 


%  98l20    Fee  foe  etiea(ilet*s  I 

(a)  The  fee  for  the  examination  of  an 
applicant  for  a  license  as  a  chemist  to 
analyze  and  certify  the  grade  of 
cottonseed  shall  be  $1,166.00. 

(b)  The  examination  fee  shall  be  paid 
at  the  time  the  application  is  filed  or  at 
a  time  prior  to  the  administration  of  the 
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examinadons.  This  fee  shall  be  paid 
regardless  of  the  outcome  of  the 
licensing  examinations.  The 
examination  fee  shall  be  nonrefundable 
to  the  applicant;  however,  in  the  evident 
of  deeth  of  the  applicant  prior  to  the 
examination,  full  payment  of  the  fee 
may  be  returned  to  the  applicant's 
beneficiary.  If  an  application  is  filed 
with  an  insufBcient  fee,  the  application 


and  be  submitted  will  be  returned  to 
the  applicant 

(c)  For  each  renewal  of  a  chemist's 
license,  the  fee  shall  be  $292.00. 

3.  In  §  96.21.  paragraph  (a)  is  revised 
to  read  as  follows: 


f98u21 


10  be  paid  by 


Fee«or< 
lie  Service. 

(a)  To  cover  the  cost  of  administering 
the  r^ulations  in  this  part,  each 
licensed  cottonseed  chemist  *h»\\  pay  to 


the  Service  $3.18  for  each  certificate  of 
the  grade  of  cottonseed  issued  by  the 
licensee. 


Dated:  Octobor  17. 1997. 

LoaHaUmiya, 

Administrator.  Agncuhundhtaikating 
Seivica. 

(FR  Doc.  97-28454  Filed  10-27-97:  a.-45  am] 
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The  President 


Proclamation  7045— National  Consumers 
Week.  1997 
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Title  3— 

The  Presideiit 
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Presidentiai  Documents 


Proclamation  7045  of  October  24,  1997 
.National  Consumers  Week,  1997 


By  tlw  President  of  tlw  United  State*  of  America 
A  Proclamation 

Americans  have  always  had  a  passion  for  fairness.  It  imbues  the  great 
charters  on  which  our  Nation  is  founded,  and  it  is  the  cornerstone  of 
our  1^  system.  Fairness  must  also  form  the  foundation  of  the  American 
economy,  an  economy  in  which  consumers  rightly  expect  a  "fair  shake": 
honest  transactions  and  safe,  dependable  goods  and  services. 

Our  economy  has  changed  enormously  during  the  past  200  years,  developing 
from  the  agrarian  system  of  the  18th  century  through  the  Industrial  Revolu- 
tion of  the  19th  century  to  the  information  revolution  of  our  own  wa. 
Today,  technological  innovation  is  mpidly  transforming  our  relationships 
with  the  marioe^lace  and  the  goods  and  services  we  buy.  However,  despite 
these  drunatic  changes,  basic  consumer  values  remain  the  same.  Consumers 
still  expect  quality  and  service  for  their  money;  they  still  place  great  impor- 
tance on  the  safew  and  reliability  of  the  products  they  buy;  and  they  still 
want  to  know  that  businesses  will  meet  these  expectations. 

In  the  days  of  Adam  Smith,  when  products  were  less  complicated  and 
their  quality  more  easily  discerned,  caveat  emptor  was  the  ruling  principle 
of  the  marketplace.  In  today's  economy,  where  the  microchip  has  dramatically 
altered  what  we  buy  and  how  and  where  we  buy  it.  products  and  services 
are  much  more  complex,  and  consumers  need  better  information  and  greater 
protection  to  ensure  that  the  marke^lace  continues  to  treat  them  fairly. 

The  Consumw  Bill  of  Rights,  first  articulated  in  President  Kennedy's  1962 
Special  Message  to  Congress  on  Protecting  the  Consimier  Interest,  has  evolved 
with  our  economy  to  meet  the  changing  needs  of  the  American  people. 
Consiuners  today  have  the  right  to  safety,  the  right  to  information,  the 
right  to  choice,  the  right  to  be  heard,  the  ri^t  to  consumer  education, 
and  the  right  to  service.  They  also  deserve  security  for  any  personal  informa- 
tion provided  during  the  conduct  of  a  transaction,  whether  in  person  or 
on  the  Internet  As  we  observe  National  Consumer  Week.  I  urge  the  American 
people  to  learn  more  about  their  rights  as  responsible  consumers  and  to 
reward  those  businesses  that  continue  to  give  them  a  fair  shake. 
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..  NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
''of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitutioa 
and  laws  of  the  United  States,  do  hereby  proclaim  October  25  through 
October  31.  1997,  as  National  Consumers  Week.  I  call  upon  govemmemt 
officials,  industry  leaders,  and  the  American  people  to  recognize  the  vital 
relationship  between  our  eomomy  and  our  citizenry,  and  to  join  me  in 
reaffirming  our  commitment  to  fiuriMSS  in  the  maikatplacau 


IN  WT^J^ESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-fourth 
day  oi  October,  in  die  year  (rf  our  Lord  nineteen  hundred  and  ninety- 
seven,  and  oi  the  Indepeedenoe  of  the  United  States  of  America  the  two 
hundred  and  twenty-second. 
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EOl3092r_ 
12871 


-51755 


EO  13092) 


12979  (Oomnyad  by 

EO  13082) 

12992  (Oomnuad  by 

EO  13082) 

12091  (Revohadby 

E0 13062).    „ 
12900  (Coninued  by 

EO  13082) 

12906  ((Coninued  by 

EO  13082) 

12948  (Rw>oiMd  by 

eO  13092). 


-51755 
51756 
51756 
51756 
51756 


-51755 


-51756 


12994  (Rewbed  by 

» 13992) 51756 

12074  (Suparaedid  by 

EO  13992) 51756 


12994  (Coninued  by 

EO  13082) 

13010  (AmendKi  by 

E01306^. 
13015  (ReMMd  by 

EO  13082) 

13038  (Amended  in 

part  by  EO 

13082) 51 756 

13038  (Amended  by 

EO  13085) 56320 

13064  (Amended  in 

pert  by  EO 

13062) 


13062. 


130ggaeEO 

13066) 

13063 


-51755 
-51756 


.  .56389 


13064. 
13066. 


..51755 
-53711 
-56329 


Noicas  o(  September 

30.  1997 51501 

Naic«alOclaber17. 

1907 54SB1 


Augusts.  1907 
Presidsrtial  Oa 
No.  97-33  ol 


51387 


22. 

1997 53217 

No.  97-34  of 

September  22. 

1997 ; .52009 

Na  97-35  of 

oayMBmDor  ^d, 

1997 S2847 

No.  97-86  of 


1997. 


30. 


Na  07-37  of 


-52475 


1997. 


30. 


Na  97-39  of 


-53219 


1907. 


». 


Na97-«of 


-53221 


1007. 


30. 


Na  90-1  of  October  8. 
1007. 


-52477 


Na  00^  of  October  9. 


.561: 


1 

SCFR 

213 


532. 


-56725 
-51759 


.52181 


u 
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rem 


17. 

O.N.. 

247. 

2S0~ 

251. 

253. 

301 53223.  54571.  54572 

401 54330 

457 .54330 

52011 

— 561^ 
53225 


^1750 
S99P9 
„_56141 
„.56142 
._53727 
,-53727 
...53727 


8- 

207. 

213. 

220. 

221. 

224. 

261. 

325. 


...54744 
...56495 
...53733 
...55485 
..55485 
..56486 


..55490 


506. 

546. 

9q6« 


906. 
930- 


567. 
561. 


982. 


1214. 
1220. 


.34310 
-53731 


563g. 


1412. 
1422. 


1437. 


-56150 
-51780 
..53029 


567. 
602. 


615. 


..-54750 
...54759 
..54759 
...54750 
...54756 
..54756 
-.54750 
...5d400 
...51503 
..53227 


936. 


.-51300 
J32OII 


56. 


91. 
93. 


JSdoBO,  56184 
53780 


96. 


.-SCOBp 


300. 

319 

(xxm.. 

960. 


1214. 
1980. 


—53761 

53761 

.J2047.  54809 

.53789 

-Ja047,  54809 

64314 

.52277 


6cni 

213a..- 

214 

240 


246. 


274a. 
290-. 


-54346 
-56466 

-61780 
.J61S2 
-52620 


-54346 


9cm 

92 

93. 

94. 
96. 


-56000 


— 58000 
.38000 


30000 


96. 
97. 


..36000 
.38000 


303. 


308. 


361. 
416. 


-56007 
-SB007 
-56607 
-SS007 


10 
50_- 


430-. 
820. 


52184 

538S2 

—31976. 53506 
52479 


32. 


-51617 


36- 


50. 


430. 


1703 

Item 

3 


.32513,43240 
.53250.53075 

54800 

54504 


m5o40O 


3 

8 

206- 


iiOO^Wibt 


34747 


226_— . 
308 


325... 
329. 


337. 
341. 
346. 
348. 

3SB.. 


Jxf^j^j^    sTvvOv 

.32810 

.33789 
-32810 
.32810 


...32810 
.-.32610 
.—52810 


545. 

567_ 
614.. 
616- 
618. 
621. 
983. 


31817 

33681 

>■■*■*—*.«■  .S358 1 


.33581 
..53581- 


-53251 


936. 


.33251 


ISCFR 


107. 


,,53253 


14CFR 
23 


.33733 


25 —33737 

30 31503.  51504.  52225. 

52486.  52480.  52663.  52666, 

52942.  53532.  53036.  53837. 

53639.  54386. 54368.  54369. 

54372.  54373.  54375.  54376. 

54378.  54575.  54577.  54579. 

56154.  55156.  56600.  55726. 

56726.  55730.  55732 

71  — 52491.  53739.  53740. 

53741.  53742.  53743.  53040, 

53841.  53042.  53043.  53844. 

53845.  53846.  53846.  54379. 
56157.  56458.  56602 

73 32226.  53878.  55603 

97 51507.  51508.  51600. 

53744.  53746.  53747.  53749. 

53750.  53751 .  53753,  54581 , 
56604.  56608.  56610 

187 31736.  56696 

1208- 54380 


39 51383,  51386.  51386, 

51388.  52061.  52063.  52065, 

52294.  53280.  53272. 53076. 

53077.  53070.  54606.  56364, 

56640 

71 53079.  53000.  53001. 


53062.  53083.  53064.  53085. 

53006,  53967.  53988,  53990, 

53991.  53902.  53993.  53995. 

55184 

93 31 564 


15CFII 

400. 

744-. 

922. 


Ch.Vll. 
TOO.. 


806. 


.33534 
.31368 
.34381 

.32514 
-51380 
-52515 


18CFR 


308. 


-61810 


lOCRt 


216 

aiCFit 

CD.  I. 

16. 

20. 

101. 

177. 

310. 

312. 

314. 

331. 

436. 


.36196 


.31512 
.35652 


-32237 
-56331 


.33667 
.32237 


32237 


.32237 
.32666 

..52860 


510. 
520. 
524- 
5G6« 


....52660,  56158,  56159 
—56156.  56150.  56160 

56180.  55160 

35180 


558. 

600.. 


801. 
806. 


.35150.56180.56161. 
52237.53536 

I    ill     .—.53536 

53536 


900- 56862 

1306 31370. 51774.  51776 

1309 52253.  53958.  53860 

1310..— 32253,  53060 

1313 32253 

101 S80S7 

161 S2067 

501 52067 

1240 54396 

1300 32294.  53688 

1300 32294.  53688 

1310 32294.  53060.  53688 

23  cm 


-34566 


666. 

MCFR 

3280 


-54546 


5 

960.-. 


..-36324 
—36324 


964. 


-36324 


000-.. 
1000. 


-56324 


1003.. 


34399 
.34300 


1006. 


—54390 


3600 

85CFR 

181 


-56331 


248-... 
aSCFR 

56848 

31 53384.  53367.  53486 

36a 53367 

—  ."jTyso 


53... 

301. 
502. 
503. 


.-53230, 53384.  53367 

33367 

53367 


-53367 


513 53367 

514 53367 

51 7!"r.! 33367 

520 53367 

521 - - -53367 

602 53230. 53364.  53367 


25. 


.32963.  53503,  53G04. 
53588,55766 


301- 

Z7CFR 

9 


—33274.56766 


-S6612 


.34300 


aOCFR 


2-. 
56. 

524.- 
560... 


32482.52408 

.31001 

SI  740 

.33800 


33800 


tOCFR 

101 

102 

807 


3S361 


-S2381.  56182 
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2702. 


...55332 
...53538 


1910  ...—32671,  54160.  54382 

1017 52671 

1018 .52671 


17 
10 
20 
21 


-53960 


aOCFR 

210 

218 

013 


946. 


.-32016 

—52016 

.34765 

-53232 


-52181 


Ol.  H. 


2S0. 


707. 
874. 
901.. 
920- 
946- 


— 35197 

.32518,  55196 

31614 

— 5SJ06 


.36365 


.33996 


35321 


-53275 


31CFR 

501 

507 


.32493 
.32403 


208 51618.  55773 

32CFR 


67... 
190. 


.35516 
.34383 


33CFR 

100 52S01 

110 .56167 

117- 32502.  52946.  54364 

166 31778.  51779.  51780. 


187. 
334. 


51781,55187 
»*d4oB5 


— 53754 


117-. 
156-.. 
186.... 
183.... 
334— 


-33770 
-32067 
>..56366 


32673 


34CFR 


300. 
301. 
303. 


.-31618, 55367 


.-35026 


-56026 


36CFR 

1228 


1234 


Jo^OBZ 


34562 


13. 


.34409 


37CFR 

1 

3 

5 

7 


-58132 

-53132 


10- 
201. 
202. 
203. 
258. 


..-53132 
-33132 
.-53132 
-35736 


..-51603 
35740 


253 

38CFR 

1 


-36742 


S1618 


-51782 


..«——«.,  «„....«,«„..52502 

' -.———...«.— 561 60 

....31783.  56618.  55750 
36 32503,  53063 


— 36200 

52519 


51372,  53539 


20 

47 

aOCFR 

111 

4bCFR 

0 ....-52384,  54694.  56460 

52 51603.  52016,  52029. 

52622.  52650.  52661 .  52946. 

52948.  53234.  53239.  53242. 

53542,  53544,  54585.  54587. 

54769.55170.55172,55173. 
55336,55341.55521 

»  - 32384.  52622.  53245 

81 53245 

62 34589 

63 52384 

64 54800 

70- 

71  „ 

72-. 

73.. 

74- 

75.. 

77.- 

78- 

80.- 

81. 

86.- 

112. 

131. 

132.  

170 52003,  53688 

180 S2S06, 54771 ,  54778. 

54784 


-54000 


.-54000 


—56480 
—56460 
-56460 
-36460 
-55460 
.36460 


.34562 
-...31804.55173 

—04608 


.32926,  53212 
.52922 


188— 
2S8i„. 
261  — 
264- 
^  266-.. 
271.... 
300.... 
410— 
412.-. 
721...., 


34784 

31806 

— 36344 

52622 

32822 


-52061 


.32032.  53246.  55178 

.32034 

32034 

51806 


50. 
51. 
52 


..56201 
.56202 


.32071.52959.53277. 

53688.  53586.  53097,  54400, 

54508.  54601,  55203,  55368, 

55544 

62 .54588 

63 .5441 0 

81 52071 .  52674,  55203 

136 .51621 

170 31994 

180 51397 


300 52072.  52074.  52674, 

52961 
746 51622 


42CFR 

51 

57 

418 

433 


.33548 


.31373 
32034 


.33571 


33998 


Ch.IV. 


43CFR 

20 

36.—...— 

2090 

2110- 
2230- 
5510- 


;v^i 


1820. 


-51822 

...31402 


44CFII 

50 

60 

64 

66. 


.36706 
.36706 


67... 
70._ 
75.- 
206. 


34386,  55706 

-31785,51788.54386. 
54390,56706 

51791,54392 

36706 

56706 


61.. 
67- 


..-52062 

.32304,53580 
-51822.  54410 


46CFR 

74- 


-51377 


303. 

46CFR 
586 


.-52308 


10. 
15. 
25. 


.34396 

.35548 
.36648 


27. 
32. 


.32057 
.32057 
.32057 


47CFR 

0 

1. 
5.- 

21. 


.-51795,  52257 

51377.  55348 

35525 

55525 


23- 
24_ 
25- 
26- 
27.. 
43.. 
52- 


.55525 
.55525 


.56348.56525 


51378,  55525 

»•— M»M,..,.,..56625 


■56625 


.. 51378 

-55179.  55762 

: 31377 

—51377 

-..35762 

.54790 


61. 
M. 
64. 
68. 

73 31796.  51799.  S»73. 

54700. 64791 ,  56625.  55763 

74 55525.  55637 

76 32952,  53572 

78 56525.  55537 

80. 


.36773 


33713 


■»*■■■  ..62500 
-51375. 52034 

32034 

32034 

._ 31376 


87... 

00.. 

95. 


97 

101 


5552S 

..—... 35525 

..-52036,56525 
.*— ,.^ 55625 


56625 


1 — 

15 

20 

24 

52 


— -56204,  55375 

32677 

53772 

56375 


34817 


54 

84 
73. 

74. 

76. 
90. 


48  cm 

18 

38 

37 

52 


-51822 


.— . 3481 7 

--5l"€»4,K677.  54006. 
54007,  54819,  56661 
...32677 


-51824,  52677 
..-32078 


001. 
008. 


904. 
012. 
913. 
915. 
916. 
932- 


933. 


.-.31379 
—31379 
—31379 
-.31379 
-33754 
-...53754 
...33754 

53754 

....53754 

...53754 

-..53754 

-.33754 


930. 


052. 


070— 
1401. 
1425. 
1452. 


6.-.. 
24„. 
33.- 
52-. 
203. 


33754 

33^4 

53754 

51800 

—31800,  53754 

32265 

.32265 

*»»»»**■  .56878 


..55678 


...56678 


216. 
245.. 
252. 
426- 
452-. 


46CFR 


.-56678 
.31623 
.34008 


54006 

.3i«Z3!,~£Mde,  54017 
.32061 
.-52081 


10..- 
107- 
171- 
172- 
173- 
175- 
176- 
177- 
178.. 
179.. 
180... 
195-. 
541.- 
571.- 
593-. 
1241. 


-51804,  55357 

31804 

~_ 31554 

31564 

31554 

31554 

31564 

51554 

31564 

31564 

51554 

31554 


32511.54501 

32044 

.31379 
.32288 
.31379 


10 

192... 
216.- 
223— 


-55380 


-51624 
-56204 


229 

231.- 
232... 
238.- 
571... 
.35525.55637  ch.  X 


-5S204 


-5S204 
36204 


36204 


-56204 


54820 


50  cm 

17 

229 

285 


34791 
.31805 


-31808.  52886.  53247. 
53577 


iv 
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022. 


690- 


.52045 
.JSo3o7. 


...51380.  52273. ! 

56862 
.„.51381.  51814.  53577 

679 .-51600.  52046.  S2275. 

53577.  53073.  54397,  54562. 
56639 


17 .52679.  54018.  54020. 

54028.  56381.  56663.  56774 
32 t .53773 


-.54018 
.-..^..54036 
........56774 

53278.96206 

iSsrv 

:fi3281    ^^ 


848. 


..53689.54427.56211. 

56840 

' iffliavy 


sn. 


..54036 


/ 


-^ 


The  Hems  in  this  Kst  were 
editoriaily  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significanca. 

RULES  GOING  INTO 
EFFECT  OCTOBER  28, 
1997 

DEFENSE  DB>AfmiBIT 

Civilian  health  arxi  medicai 
program  of  unifonned 
services  (CHAMPUS): 
Persons  with  disabilities 
^  program;  published  &00- 

X  97 

Correction:  pubiahed  8- 
11-97 

Vocationat  rehabMtaKon  and 
education: 

Veterans  education— 
Miscelarwous  educational 
assistance  and  benefits 
revisions;  published  10- 
2897 

BIVmONMBITAL 
PROTECTION  AQENCY 

Air  programs:  approval  and 
pronwigalion;  Stale  plans 
tor  designated  ladMies  «id 
potutwHs: 

LxMisiana;  pubiahed  8-2947 
FB>EIVU. 


Radio  stations;  table  of 
assignments: 

Arizona  at  aL;  pubished  10- 
2897 

UBRARY  OF  CONGRESS 
CopyrtgM  Offlce,  Ubrary  of 
Congraaa 

Uruguay  Round  Agreements 
Ad  (URAA): 
Copyright  restoration  of 
certain  Beme  Convention 
and  World  Trade 
Organization  wortcs— 
Restored  copyright 
notices  of  intent  to 
enforce;  corrections 
procedure;  pubiiahed 
10-28-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vocational  rehabilitation  and 
educafion: 

Veterans  educatiorv— 
Miscellaneous  educational 
assistance  and  twneto 
revisions;  published  10- 
28-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabiitaiion  md 


Veterans  educatior>— 
Miscellaneous  educational 

assistance  and  benefits 
revisions;  pubished  10- 
28-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
AgrfcuMiral  MarkaUng 

Sarvico 

Potato  research  and  promotion 


Importers' voles  and 
raporling  requiraments 
clarification;  comments 
due  by  11-3-97;  pubiahed 
9-2-97 

Tomatoes  grown  in— 
Fkwida  and  imported: 
comments  due  by  11-6- 
97;  pubished  10-22-97 

AGRICULTURE 
D^ARTMBfT 


Nabonal  recreation  areas: 
Smiih  River  National 
Recreational  Area.  GA; 
mineral  operations; 
comments  due  by  11-7- 
97;  published  9«-97 

AGRKULTUW 
DEPARTMENT 

Food  SaMy  and  mapactlon 


Meat  and  poultry  inspection: 
Beef  or  pork  with  bartMcue 
sauce;  removal  of  meal 
yield  requirements  for 
standardized  ptDducts; 
comments  due  by  11-3- 
97;  pubished  ^3-97 

COMMERCE  DEPARTMBfT 
Export  Admimslrallon 


Export  administration 

regulations: 

Foreign  poicy-insed  export 
controls;  mipact  on 
exporters  and  general 
pubic;  comments  due  by 
11-7-97;  published  10^ 
97 

COMMERCE  De>ARTMBfT 
Nanonai  nsaniM  of 
Standards  and  Technology 

Fastener  Quaity  Act; 
implementatiort:  comments 
due  by  11-7-97;  pubished 
9««7 

COMMERCE  DB>ARTMENr 
National  Oooanic  «id       V 


Ftahery  conservation  and 
managemont. 
Alasica;  fisheries  of 
Exclusive  Economic 
Zone— 


Alka  mackerel  aikxatfon 
i6r  vessels  using  jig 
gear  comments  due  by 
11-847:  pubished  9-22- 
97- 

Northeastern  United  States 
fisheries— 

Summer  ftounder.  acup, 
and  Black  Sea  bass; 
comments  due  by  11-3- 
c         97;  pubished  9-1947 
Northeastern  United 
States- 
Summer  fkxjnder,  etc: 
comments  due  t>y  1 1-3- 
97;  pubished  9-347 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Federal  family  educatkxt 
and  Wliam  0.  Ford 
Federal  dvect  k>«i 
programs;  requirements 
modMfcatton;  comments 
due  by  11-347;  pubishad 
»2547 

ENERGY  DEPARTMENT 
Fedorsl  Energy  Ragutalory 


Oecti utile  Freedom  of 
Inlonnatnn  Act  Amendments 
of  1996;  implementation: 
Informatnn  and  requests; 
avaiabiily;  comments  due 
by  11-347;  puUahad  10- 
247 


PROTKTION  AGBICV 

Air  poautant8,J)azardous: 
nattonal  emission  standards: 
Polyelher  polyols  production: 

comments  due  by  11-3- 

97;  pubished  9-447 
Air  quaMy  implementdton 
plans:  approval  and 
promulgation;  vaitous 
States: 
Connectkut;  comments  due 

by  11-647;  pubished  10- 

847 
Air  quality  planning  purposaa; 
designatkxi  of  areas: 
Calfomia;  comments  due  by 

11-347;  pubished  104- 

97 

Pestfckles;  tolerancas  in  food, 
animal  feeds,  and  raw 
agrkulturai  commodities: 
Bifenthrin;  comments  due  by 

11-447;  pubished  9-547 
Gamma  Aminobutyric  ackt 

comments  due  by  11-4- 

97;  pubished  9^47 
Ghitamc  ackl;  comments 

due  by  11-447;  pubished 

9«47 

Supertond  program: 
Nattonal  oi  and  haz#dous 
substanoea  oontingancy 


by  11-547;  pubiahed 

10447 
Natnnal  oH  and  hazardous 
sut)stances  contingency 
plarK- 

Nattonal  priorities  list 
update;  comments  due 
by  11-547;  published 
10447 
.ToRto  substances: 

Lead-based  paint  adivittes 
in  pubic  buiMtogs. 
commercial  buiUings,  and 
steel  structures; 
requirements;  meeting; 
comments  due  by  11-3- 
97;  pubished  10-247 
Water  programs: 
Poiutants  analysis  test 
procedures;  gutoelines— 
oi  and  grease  and  total 
petroleum  hytkocarfoons; 
comments  due  by  11-3- 
97;  pubiahed  10-247 
FB>BUL 


Radto  servBOS,  speciaL- 
Privato  land  motxie 


Automatk:  vehnte 


Radto 


comments  due  by  11-6- 
97;  pubiahed  10447 


Cotorado;  comments  due  by 
11-347;  pubished  9-19- 
97 


comments  due  by 
11-347;  pubiahed  9-19- 
97 
Indtena;  comments  due  by 
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